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Title  3— 

The  President 


Presidential  Documents 

Proclamation  6772  of  February  27,  1995         ) 
American  Red  Cross  Month,  1905^ 


By  The  President  of  the  United  States  of  America 

A  Proclamation 

Every  day,  thousands  of  people  in  need  look  to  the  American  Red  Cross 
as  a  banner  of  hope.  For  disaster  victims  here  and  abroad,  for  service 
men  and  women  seeking  assistance,  and  for  everyone  depending  on  a  safe 
and  ready  supply  of  blood— the  Red  Cross  stands  prepared  to  respond. 
But  the  scope  of  its  service  extends  well  beyond  the  provision  of  emergency 
care.  Its  broader  mission  is  clear:  to  promote  compassion,  to  foster  a  spirit 
of  generosity,  and  to  improve  the  human  condition  everywhere. 

Since  Clara  Barton— "The  Angel  of  the  Battlefield"— founded  the"^  American 
Association  of  the  Red  Gross  in  1881,  its  members  have  been  called  upon 
to  serve  in  war  and  in  peace.  Today,  with  more  than- 1  million  dedicated 
and  experienced  volunteers,  the  American  Red  Cross  plavs  a  vital  role 
in  bringing  physical  and  emotional  comfort  tt)  those  who"  lieed  it  most. 
Whether  they  are  responding  to  an  emergency  or  addressing  the  daily  neces- 
sities of  the  homeless  and  elderly.  Red  Cross  u-orkers  have  alwavs  been 
models  of  community  spirit. 

Dangers  to  the  health  and  safety  of  our  people  have  changed  radically 
during  the  past  hundred  years,  and  the  Red  Cross  has  adapted  to  meet 
these  needs.  Its  commitment  to  caring  for  others  enables  us  to  restore  hope 
in  the  lives  of  injurecf  citizens,  and  its  example  challenges  us  to  revitalize 
the  covenant  of  American  citizenship.  The  long-term  strength  of  our  Nation 
depends  upon  our  willingness  to  live  out  the  ideals  long  embodied  bv 
the  American  Red  Cross.  To  celebrate  our  past  and  to, safeguard  our  future. 
I  am  proud  to  commend  the  countless  individuals  whose  courage  and  selfless- 
ness have  sustained  this  organization  for  more  than  a  century. 

NOW.  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America  and  Honorary  Chairman  of  the  American  Red  Cross,  by  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  do  hereby  proclaim  March  1995  as  "American  Red  Cross  Month." 
I  urge  all  Americans  to  show  support  for  the  more  than  2.000  Red  Cross 
chapters  nationwide,  and  I  challenge  each  of  you  to  become  active  partici- 
pants in  advancing  the  noble  mission  of  the  Red  Cross. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
five,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docurr>ents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunients.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-SW-12-AD;  Amendment 
39-9165;  AD  95-04-13] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  Model  R44  helicopters,  that 
currently  requires  revisions  to  the 
Limitations  section,  the  Normal 
Procedures  section,  and  the  Emergency 
Procedures  section  of  the  R44  Rotorcraft 
Flight  Manual,  revised  September  6, 
1994.  These  revisions  limit  operations 
in  high  virinds  and  turbulence;  provide 
information  about  main  rotor  (M/R) 
stalls  and  mast  bumping;  and  provide 
recommendations  for  avoiding  these 
situations.  Additionally,  emergency 
procedures  are  provided  for  use  should 
certain  conditions  be  encountered.  This 
amendment  requires  the  same  revisions 
required  by  the  existing  Priority  Letter 
AD,  but  revises  certain  words  and 
phrases  to  further  clarify  the  revised 
Limitations  and  Normal  Procedures 
sections,  deletes  the  paragraph  that 
referenced  recording  compiiance  with 
the  AD,  and  adds  another  paragraph  that 
states  that  no  special  fli^t  permits  will 
be  issued  prior  to  compiiance  with  this 
AD.  This  amendment  is  prompted  by     • 
two  Model  R44  accidents  since  April 
1994  involving  M/R  blades  contacting 
the  helicopters'  fuselage;  and,  26 
accidents  involving  M/R  blades 
contacting  the  fuselage  on  the  Model 
R22  helicopter  since  1981.  The  Model 


Rii2  helicopter  M/R  system  design  is 
similar  to  the  Model  R44  helicopter  M/ 
R  system  design.  The  actions  specified 
by  this  AD  are  intended  to  prevent  M/ 
R  stall  or  mast  bumping,  which  could 
result  in  the  M/R  blades  contacting  the 
fuselage  causing  failure  of  the  M/R 
system  and  subsequent  loss  of  control  of 
the  helicopter. 
DATES:  Effective.  March  17, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Aslistant  Chief  Coimsel,  Attention: 
Rufes  Docket  No.  95-S\V-12-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137.- 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Southwest  Region,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5125,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
January  12,  1995,  the  FAA  issued 
Priority  Letter  AD  95-02-04,  to  require 
revisions  to  the  Limitations  section,  the 
Normal  Procedures  section,  and  the 
Emergency  Procedures  section  of  the 
R44  Rotorcraft  Flight  Manual,  revised 
September  6, 1994.  These  revisifins 
limit  operations  in  high  winds, 
turbulence,  and  wind  shear  conditions; 
provide  information  about  M/R  stalls 
and  mast  bumping;  and,  provide 
recommendations  for  avoiding  these 
situations.  That  action  was  prompted  by 
two  Model  R44  accidents  since  April 
1994  involving  M/R  blades  contacting 
the  helicopters'  fuselage.  M/R  stall  and 
mast  bumping  may  have  caused  these 
M/R  blade  contacts  with  the  fuselage. 
Both  of  these  accidents  rusuUed  in 
fatalities.  Limited  pilot  experience  in 
rotorcraft  has  been  identified  as 
common  to  these  accidents.  High  winds 
and  turbulence  were  also  noted  in  both 
of  the  accidents.  Airspeed  and  low  rotor 
RPM  ceuld  also  be  influencing  factors  in 
these  M/R  blades  contacting  the 
fuselage.  Flight  in  strong  or  gusty  winds, 
areas  of  wind  shear,  or  areas  of 
moderate,  severe,  or  extreme  turbulence 
can  degrade  the  helicopter  handling 
qualities,  thereby  creating  an  unsafe 
condition.  These  conditions,  if  not 
compensated  for,  could  result  in  M/R 
stall  or  mast  bumping,  which  could 


resuh  in  the  M/R  blades  contacting  the 
fuselage  causing  failure  of  the  M/R 
system  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  the  words 
"areas  of  forecasted  or  reported"  should 
be  deleted  from  the  revision  to  the 
Limitations  section  of  the  Model  R44 
Rotorcraft  Flight  Manual,  revised 
September  6.  1994.  Some  operators 
receive  area  forecasts  and  reports  that 
cover  wide  geographic  regions.  These 
forecasts  and  reports  can  refer  to 
turbulence  in  areas  unrelated  to  the 
actual  area  of  operation.  Forecasted  or 
reported  wind  shear  or  turbulence 
outside  of  the  operational  area  was  not 
intended  to  be  a  flight  limitation.  The 
word  "spreads"  was  added  to  the  term 
"wind  gusts"  to  define  this  limitation  ns 
the  spread  or  variance  of  wind 
velocities.  The  phrase  "but  no  lower 
than  60  knots"  was  added  to  the 
Limitations  section  because  of  the 
possibility  that  at  higher  altitudes,  0.7 
Vne  could  be  lower  than  60  knots. 
Additionally,  the  phrase  "but  no  lower 
than  60  knots"  was  added  to 
recommendation  (1)  of  the  Nonnal 
Procedures  section  because  of  the 
possibihty  that  at  higher  altitudes,  0.9 
Vne  could  be  lower  than  60  knots.  Delow 
60  knots,  the  energy  required  to  recover 
from  a  low-rotor  RPM  condition  by' 
Oaring  the  helicopter  and  converting 
forward  airspeed  to  rotor  speed  is 
unavailable.  The  reference  to  the 
requirement  to  report  compliance  that 
was  contained  in  paragraph  (b)  of  llie 
existing  Priority  Letter  AD  has  been 
deleted  since  part  91.147(a)(2){v) 
already  contains  that  requirement. 
Finally,  another  paragraph  has  Itav.n 
inserted  to  state  that  special  flight 
permits  will  not  be  issued  to  op-jralors 
for  the  purpose  of  obtaining  and 
inserting  the  three  pages  into  the 
rotorcraft  flight  manual.  Due  to  the? 
immediate  compiiance  time  and  thf 
criticality  of  preventing  M/R  bla«ie 
contacts  with  the  fuselage,  this  nili;  is 
being  issued  immediately  to  revi.se  tfie 
operating  limitation  of  the  helicopter  to 
a  safer  level. 

Since  an  unsafe  condition  has  Ixu-n 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Helicoptt-r 
Company  Model  R44  helicopters  of  tl:i' 
same  type  design,  this  AD  supersedes 
Priority  Letter  AD  95-02-04  to  reqiii;.- 
the  same  revisions  to  the  LimifaJions 
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section,  the  Normal  Procedures  section, 
and  the  Emergency  Procedures  section 
of  the  R44  Rotorcraft  Flight  Manual, 
revised  September  6.  1994,  that  were 
required  by  the  Priority  Letter  AD.  but 
deletes  the  words  "areas  of  forecasted  or 
reported"  from  the  wind  turbulence 
limitation;  adds  the  word  "spreads" 
when  referencing  wind  gusts;  adds  the 
phrase  "but  no  lower  than  60  knots"  to 
the  same  section;  deletes  the  reference 
to  the  requirement  to  record  compliance 
that  was  contained  in  paragraph  (b)  of 
the  existing  Priority  Letter  AD;  and. 
adds  another  paragraph  to  state  that 
special  flight  permits  will  not  be  issued 
to  accompUsh  the  requirements  of  this 
AD.,, 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubi^  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  thfit 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  ihe  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  95-SW-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February -26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-9165,  to  read  as 
follows: 

95-04-13    Robinson  Helicopter  Company: 

Amendment  39-9165.  Docket  No.  95- 
SVV-12-AD.  Supersedes  Priority  Letter 
AD  95-02-04.  issued  January  12, 1995. 
Applicability:  Model  R44  helicopters, 
certificated  in  any  category. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 


To  prevent  main  rotor  (M/R)  stall  or  mast 
bumping,  which  could  result  in  the  M/R 
blades  contacting  the  fuselage  causing  failure 
of  the  M/R  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Insert  the  following  information  into  the 
Model  R44  Rotorcraft  Flight  Manual,  revised 
September  6, 1994.  Compliance  with  the 
Limitations  section  is  mandator}'.  The 
Normal  Procedures  and  Emergency 
Procedures  sections  are  informational. 

Limitations  Section 

(1)  Flight  when  surface  winds  exceed  25 
knots,  including  gusts,  is  prohibited. 

(2)  Flight  when  surface  wind  gust  spreads 
exceed  15  knots  is  prohibited. 

(3)  Flight  in  wind  shear  is  prohibited. 

(4)  Flight  in  moderate,  severe,  or  extreme 
turbulence  is  prohibited. 

(5)  Adjust  forward  airspeed  to  between  60 
knots  and  0.7  Vn,  but  no  lower  than  60  knots 
upon  inadvertently  encountering  moderate, 
severe,  or  extreme  turbulence. 

Note:  Moderate  turbulence  is  turbulence 
that  causes:  (1)  Changes  in  altitude  or 
attitude;  (2)  variations  in  indicated  airspeed: 
and  (3)  aircraft  occupants  to  feel  definite 
strains  against  seat  belts. 

Normal  Procedures  Section 

Note 

Until  the  FAA  completes  its  research  into 
the  conditions  and  aircraft  characteristics 
that  lead  to  main  rotor  blade/fuselage  contact 
accidents,  and  corrective  type  design  changes 
and  operating  limitations  are  identified,  R44 
pilots  are  strongly  urged  to  become  familiar 
with  the  following  information  and  comply 
with  these  recommended  procedures. 

Main  Rotor  Stall:  Many  factors  may 
contribute  to  main  rotor  stall  and  pilots 
should  be  familiar  with  them.  Any  flight 
condition  that  creates  excessive  angle  of 
attack  on  the  main  rotor  blades  can  produce 
a  stall.  Low  main  rotor  RPM,  aggressive 
maneuvering,  high  collective  angle  (often  the 
result  of  high-density  altitude,  over-pitching 
(exceeding  power  available]  during  climb,  or 
high  forward  airspeed)  and  slow  response  to 
the  low  main  rotor  RPM  warning  horn  and 
light  may  result  in  main  rotor  stall.  The  effeC 
of  these  conditions  can  be  amplified  in 
turbulence.  Main  rotor  stall  can  ultimately 
result  in  contact  between  the  main  rotor  and 
airframe.  Additional  information  on  main 
rotor  stall  is  provided  in  the  Robinson 
Helicopter  Company  Safety  Notices  SN-10. 
SN-15,  SN-20,  SN-24,  SN-27,  and  SN-29. 

Mast  Bumping:  Mast  bumping  may  occur 
with  a  teetering  rotor  system  when  excessive 
main  rotor^flapping  results  from  low  "G" 
(load  factor  below  1.0)  or  abrupt  control 
input.  A  low  "G"  flight  condition  can  result 
from  an  abrupt  cyclic  pushover  in  forward 
flight.  High  forward  airspeed,  turbulence, 
and  excessive  sideslip  can  accentuate  the 
adverse  effects  of  these  control  movements. 
The  excessive  flapping  results  in  the  main 
rotor  hub  assembly  striking  the  main  rotor 
mast  with  subsequent  main  rotor  system 
separation  from  the  helicopter. 

To  avoid  these  conditions,  pilots  are 
strongly  urged  to  follow  these 
recommendations; 
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(1)  Maintain  cruise  airspeeds  greater  than 
CO  knots  indicated  airspeed  and  less  than  0.9 
Vn,,  but  no  lower  than  GO  knots. 

(2)  The  possibility  of  rotor  stall  is  increased 
at  high  density  altitudes:  therefore,  avoid 
flight  at  high  density  altitudes. 

(3)  Use  maximum  "power-on"  RPM  at  all 
times  during  powered  flight. 

(4)  Avoid  sideslip  during  flight.  Maintain 
in-trim  flight  at  all  times. 

(5)  Avoid  large,  rapid  forward  cyclic  inputs 
in  forward  flight,  and  abrupt  control  inputs 
in  turbulence. 

Emergency  Procedures  Section 

(1)  RIGHT  ROLL  IN  LOW  "G"  CONDITION 
Gradually  apply  aft  cyclic  to  restore 

positive  "G"  forces  and  main  rotor  thrust.  Do 
not  apply  lateral  cj'clic  until  positive  "G  ' 
forces  have  been  established. 

(2)  UNCOMMANDED  PITCH.  ROLL,  OR 
YAW  RESULTING  FROM  FLIGHT  IN 
TURBULENCE. 

Gradually  apply  controls  to  ms'ntain  rotor 
RPM,  positive  "G"  forces,  and  to  eliminate 
sideslip.  Minimize  cyclic  control  inputs  in 
turbulence:  do  not  over  control. 

(3)  INADVERTENT  ENCOUNTER  WITH 
MODERATE,  SEVERE,  OR  EXTREME 
TURBULENCE. 

If  the  area  of  turbulence  is  isolated,  depart 
the  area:  othenvise.  land  the  helicopter  as 
soon  as  practical. 

(b)  An  alternative  method  of  compliance  or 
iidjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  when  approved  by  the  Manager, 
Rotorcraft  Standards  Staff,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Operations  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Sp>ecial  flight  permits,  pursuant  to 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199),  will  not  be  issued. 

(d)  This  amendment  becomes  effective  on 
March  17,  1995. 

Issued  in  Fort  Worth.  Texas,  on  February 
23,1995. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Ser\'ice. 

[FR  Doc.  95-5096  Filed  3-1-95;  8:45  ami 

BILLING  CODE  4910-1»-P 


ACTION:  Final  rule;  request  for 
comments. 


14  CFR  Part  39 

[Docket  No.  95-SW-11-AD;  Amendment 
39-9166;  AD  95-04-1 4J 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  Model  R22  helicopters,  that 
currently  requires  revisions  to  the 
Limitations  section,  the  Normal 
Procedures  section,  and  the  Emergency 
Procediu-es  section  of  the  R22  Rotorcraft 
Flight  Manual,  revised  February  4,  1993. 
These  revisions  limit  operations  in  high 
winds  and  turbulence;  provide 
information  about  main  rotor  (M/R) 
stalls  and  mast  bumping;  and,  provide 
recommendations  for  avoiding  these 
situations.  Additionally,  emergency 
procedures  are  provided  for  use  should 
certain  conditions  be  encountered.  This 
amendment  requires  the  same  revisions 
required  by  the  existing  Priority  Letter 
AD,  but  revises  certain  words  atid 
phrases  to  further  clarify  the  revised 
Limitations  and  Normal  Procedures 
sections,  deletes  the  paragraph  that 
referenced  recording  compliance  with 
the  AD,  and  adds  another  paragraph  that 
states  that  no  special  flight  permits  will 
be  issued  prior  to  compliance  with  this 
AD.  This  amendment  is  prompted  by  26 
accidents  since  1981  that  resulted  in 
fataUties  and  involved  the  M/R  blades 
contacting  the  helicopters'  fuselage.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  M/R  stall  or  mast 
bumping,  which  could  result  in  the  M/ 
R  blades  contacting  the  fuselage  causing 
failure  of  the  M/R  system  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  March  17,  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-S\V-ll-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Southwest  Region,  2601 
Meacham  Blvd..  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5125,  fax 
(817)222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
January  12,  1995,  the  FAA  issued 
Priority  Letter  AD  95-02-03.  to  require 
revisions  to  the  Limitations  section,  the 
Normal  Procedures  section,  and  the 
Emergency  Procedures  section  of  the 
R22  Rotorcraft  Flight  Manual,  revised 
February  4,  1993.  These  revisions  limit 
operations  in  high  winds,  turbulence. 


and  wind  shear  conditions;  provide 
information  about  M/R  stalls  and  mast 
bumping;  and,  provide 
recommendations  for  avoiding  these 
situations.  That  action  was  prompted  by 
26  Model  R22  accidents  since  1981 
involving  M/R  blades  contacting  the 
helicopters*  fuselage.  M/R  stall  and  mast 
bumping  may  have  caused  these  M/R 
blade  contacts  with  the  fuselage.  All  of 
these  accidents  resulted  in  fatalities. 
Limited  pilot  experience  in  rotorcraft 
has  been  identified  as  common  to  these 
accidents.  High  winds  and  turbulence 
were  also  noted  in  some  of  the 
accidents.  Airspeed  and  low  rotor  RPM 
could  also  be  influencing  factors  in 
these  M/R  blades  contacting  the 
fuselage.  Flight  in  strong  or  gusty  winds, 
areas  of  wind  shear,  or  areas  of 
moderate,  severe,  or  extreme  turbulence 
can  degrade  the  helicopter  handling 
qualities,  thereby  creating  an  unsafe 
condition.  These  conditions,  if  not 
compensated  for.  could  result  in  M/R 
stall  or  mast  bumping,  which  could 
result  in  the  M/R  blades  contacting  the 
fuselage  causing  failure  of  the  M/R 
system  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  the  words 
"areas  of  forecasted  or  reported"  shoiihl 
be  deleted  from  the  revision  to  the 
Limitations  section  of  the  Model  R22 
Rotorcraft  Flight  Manual,  revised 
Febniary  4.  1993.  Some  operators 
receive  area  forecasts  and  reports  that 
cover  wide  geographic  regions.  These 
forecasts  and  reports  can  refer  to 
turbulence  in  areas  unrelated  to  the 
actual  area  of  operation.  Forecasted  or 
reported  wind  shear  or  turbulence 
outside  of  the  operational  area  was  not 
intended  to  be  a  flight  limitation.  The 
word  "spreads"  was  added  to  the  term 
"wind  gusts"  to  define  this  limitation  as 
the  spread  or  variance  of  wind 
velocities.  The  phrase  "but  no  lower 
than  60  knots"  was  added  to  the 
Limitations  section  because  of  the 
possibility  that  at  higher  altitudes,  0.7 
\nc  could  be  lower  than  60  knots. 
Additionally,  the  phrase  "but  no  lower 
than  60  knots"  was  added  to 
recommendation  (1)  of  the  Normal 
Procedures  section  because  of  the 
possibility  that  at  higher  altitudes,  0.9 
V«;  could  be  lower  than  60  knots.  Below 
60  knots,  the  energy  required  to  recover 
from  a  low-rotor  RPM  condition  by 
flaring  the  helicopter  and  converting 
foruard  airspeed  to  rotor  speed  is 
unavailable.  The  reference  to  the 
requirement  to  record  compliance  that 
was  contained  in  paragraph  (b)  of  the 
existing  Priority  Letter  AD  h^s  boon 
deleted  since  part  91.417(a)(2)(v) 
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already  contains  that  requirement. 
Finally,  another  paragraph  has  been 
inserted  to  state  that  special  flight 
permits  will  not  be  issued  to  operators 
for  the  purpose  of  obtaining  and 
inserting  the  three  pages  into  the 
rotorcxafft  fhght  manual.  Due  to  the 
immediate  compUance  time  and  the 
criticality  of  preventing  M/R  blade 
contacts  with  the  fuselage,  this  rule  is 
being  issued  immediately  to  revise  the 
operating  limitation  of  the  helicopter  to 
a  safer  level. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Helicopter 
Company  Model  R22  helicopters  of  the 
same  type  design,  this  AD  supersedes 
Priority  Letter  AD  95-02-03  to  require 
the  same  revisions  to  the  Liniitations 
section,  the  Normal  Procedures  secUon. 
and  the  Emergency  Procedures  secUon 
of  the  R22  Rotorcraft  Flight  Manual, 
revised  February  4. 1993.  that  were 
required  by  the  existing  Priority  Letter 
AD,  but  deletes  the  words  "areas  of 
forecasted  or  reported"  from  the  wind 
turbulence  Umitation;  adds  the  word 
"spreads"  when  referenci{)g  wind  gusts: 
adds  the  phrase  "but  no  lower  than  60 
knots'"  to  the  same  section;  deletes  the 
reference  to  the  requirement  to  record 
compliance  that  was  contained  in 
paragraph  (b)  of  the  existing  Priority 
Letter  AD;  and,  adds  another  paragraph 
to  state  that  special  flight  permits  will 
not  be  issued  to  accomplish  the 
requirements  of  this  AD. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or   . 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  utisafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
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submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
a.niended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  142.3;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD).  Amendment  39-9166.  to  read  as 
follows: 

05-04-14  Robinson  Helicopter  Company: 

Amendment  39-9166.  Docket  No.  95- 
SW-ll-AD.  Supersedes  Priority  Letter 
AD  95-02-03,  issued  January  12. 1995. 

Applicability:  Model  R22  helicoptprs. 
certiftcaled  in  any  category. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  main  rotor  (M/R)  stall  or  mast 
bumping,  which  could  result  in  the  M/R 
blades  contacting  the  fuselage  cau.<!ing  failure 
of  the  M/R  system  and  subsequent  loss  of 
controlof  the  helicopter,  accomplish  the 
following: 

(a)  Insert  the  following  information  into  the 
Model  R22  Rotorcraft  Flight  Manual,  revised 
February  4, 1993.  Compliance  with  the 
Limitations  section  is  mandatory.  The 
Normal  Procedures  and  Emergency 
Procedures  sections  are  informational. 

Limitations  Section 

(1)  Flight  when  surface  winds  exceed  .25 
knots,  including  gusts,  is  prohibited. 

(2)  Flight  when  surface  wind  gust  spreads 
exceed  15  knots  is  prohibited. 

(3)  Flight  in  wind  shear  is  prohibited. 

(4)  Flight  in  moderate,  severe,  or  extreme 
turbulence  is  prohibited. 

(5)  Adjust  forward  airspeed  to  between  60 
knots  and  0.7  V„e  but  no  lower  than  60  knots 
upon  inadvertently  encountering  moderate, 
severe,  or  extreme  turbulence. 

Note:  Moderate  turtiuJence  is  tiu-bulcnce 
that  causes:  (1)  changes  in  altitude  or 
attitude:  (2)  variations  in  indicated  airspeed: 
and  (3)  aircraft  occupants  to  feel  definite 
strains  against  seat  belts. 

Normal  Procedures  Section 

Note 

Until  the  FAA  completes  its  research  into 
the  conditions  and  aircraft  characteristics 
that  lead  to  main  rotor  blade/fuselage  contact 
accidents,  and  corrective  type  design  changes 
and  operating  limitations  are  identified.  R22 
pilots  are  strongly  urged  to  become  familiar 
with  the  following  information  and  comply 
with  these  recommended  procedures. 

Main  Rotor  Stall:  Many  factors  may 
contribute  to  main  rotor  stall  and  pilots 
should  be  familiar  with  them.  Any  flight 
condition  that  creates  excessive  angle  of 
attack  on  the  main  rotor  blades  can  produce 
a  stall.  Low  main  rotor  RPM,  aggressive 
maneuvering,  high  collective  angle  (often  the 
result  of  high-density  altitude,  over-pitching 
lexceeding  power  available]  during  climb,  or 
high  forward  airspeed)  and  slow  response  to 
the  low  main  rotor  RPM  warning  horn  and 
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light  may  result  in  main  rotor  stall.  The  effect 
of  these  conditions  can  be  amplified  in 
turbulence.  Main  rotor  stall  can  ultimately 
result  in  contact  between  the  main  rotor  and 
airframe.  Additional  information  on  main 
rotor  stall  is  provided  in  the  Robinson 
Helicopter  Company  Safety  Notices  SN-10, 
SN-15,  SN-20,  SN-24,  SN-27.  and  SN-29. 

Mast  Bumping:  Mast  bumping  may  occur 
with  a  teetering  rotor  system  when  excessive 
main  rotor  flapping  results  firom  low  "G" 
(load  factor  below  1.0)  or  abrupt  control 
input.  A  low  "G"  flight  condition  can  result 
from  an  abrupt  cyclic  pushover  in  forward 
flight.  High  forward  airspeed,  turbulence, 
and  excessive  sideslip  can  accentuate  the 
adverse  effects  of  these  control  movements. 
The  excessive  flapping  results  in  the  main 
rotor  hub  assembly  striking  the  main  rotor 
mast  with  subsequent  main  rotor  system 
separation  from  the  helicopter. 

To  avoid  these  conditions,  pilots  are 
strongly  urged  to  follow  these 
recommendations: 

(1)  Maintain  cruise  airspeeds  greater  than 
60  knots  indicated  airspeed  and  less  than  0.9 
Vnc,  but  no  lower  than  60  knots. 

(2)  The  possibility  of  rotor  stall  is  increased 
at  high  density  altitudes:  therefore,  avoid 
flight  at  high  density  altitudes. 

(3)  Use  maximum  "power-on"  RPM  at  all 
limes  during  powered  flight. 

(4)  Avoid  sideslip  during  flight.  Maintain 
in-trim  flight  at  all  times. 

(5)  Avoid  large,  rapid  forward  cyclic  inputs 
in  forward  flight,  and  abnipt  control  inputs 
in  turbulence. 

Emergency  Procedures  Section 

(1)  RIGHT  ROLL  IN  LOW  "G"  CONDITION 
Gradually  apply  aft  cyclic  to  restore 

positive  "G"  forces  and  main  rotor  thrust.  Do 
not  apply  lateral  cyclic  until  positive  "G" 
forces  have  been  established. 

(2)  UNCOMMANDED  PITCH.  ROLL,  OR 
YAW  RESULTING  FROM  FLIGHT  IN 
TURBULENCE. 

Gradually  apply  controls  to  maintain  rotor 
RPM,  positive  "G"  forces,  and  to  eliminate 
sideslip.  Minimize  cyclic  control  inputs  in. 
turbulence:  do  not  over  control. 

(3)  INADVERTENT  ENCOUNTER  WITH 
MODERATE,  SEVERE,  OR  EXTREME 
TURBULENCE. 

If  the  area  of  turbulence  is  isolated,  depart 
the  area:  otherwise,  land  the  helicopter  as 
soon  as  practical. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Standards  Staff,  FAA.  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Operations  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits,  pursuant  to 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199),  will  not  be  issued. 

(d)  This  amendment  becomes  effective  on 
March  17,  1995. 


Issued  in  Fort  Worth,  Texas,  on  February 
23,1995. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  95-5097  Filed  3-1-95;  8:45  am] 
BILLING  CODE  491»-13-(> 


14  CFR  Part  39 

[Docket  No.  95-ANE-06;  Amendment  39- 
9140;  AD  95-03-03] 

Airworthiness  Directives;  Hartzei! 
Propeller  Inc.  Model  HC-B4TN-3/ 
T10173F(N)(B,K)-12.5  and  HC-B4TN- 
3A/T10173F(N)(B,K)-12.5  Propellers 
Installed  on  Beech  A100  and  AIOOA 
Aircraft 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hartzell  Propeller  Inc. 
Model  HC-B4TN-3/Tl0173F(N)(B,K)- 
12.5andHC-B4TN-3A/ 
T10173F(N)(B.K)-12.5  propellers 
installed  on  Beech  A 100  and  AlOOA 
aircraft.  This  action  requires  an  initial 
and  repetitive  inspections,  and  specified 
rework  or  retirement,  as  necessary,  of 
the  propeller  hub  assemblies  and 
propeller  blades.  This  amendment  is 
prompted  by  a  determination  that  the 
current  hub  design  and  blade  repair 
limits  do  not  adequately  protect  against 
initiation  of  fatigue  cracks  in  the 
propeller  hub  arm  bore  and  do  not 
prevent  the  resonant  speed  of  the 
propeller  from  shifting  into  the 
permitted  ground  idle  operating  range. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  initiation  of  fatigue 
cracks  in  the  propeller  hub  arm  bore 
and  subsequent  progression  to  failure, 
with  departiue  of  the  hub  arm  and 
blade,  that  may  result  in  loss  of  aircraft 
control. 

DATES:  Effective  MarA  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  1 7, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-06.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hartzell 
Propeller  Inc.,  One  Propeller  Place. 
Piqua,  OH  45356-2634;  telephone  (513) 
778-4200,  fax  (513)  778-4391.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel.  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Su-eet,  N\V., 
suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate.  2300 
East  Devon  Avenue.  Room  232.  Des 
Plaines.  IL  60018;  telephone  (708)  294- 
7031,  fax (708)  294-7834. 

SUPPLEMENTARY  INFORMATION:  On 
December  22,  1994.  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  95-01-02. 
applicable  to  Hartzell  Model  HC-B4TN- 
5(D,G,J)L/LT10282(B.K)-5.3R  and  HC- 
B4TN-5(D,G.J)L/LT10282N(B,K)-5.3R 
propellers  installed  on  Mitsubishi  MU- 
2  series  aircraft.  That  AD  requires  new 
propeller  blade  repair  limits  and 
requires  replacement  of  propeller  hubs 
with  new  improved  fatigue  strength 
steel  hubs  which  require  inspection, 
and  specified  rework  as  necessary,  at  a 
repetitive  interval  of  3,000  hours  time  in 
service  (TIS).  That  AD  was  prompted  by 
a  determination  that  the  previous  hub 
design  and  blade  repair  limits  did  not 
adequately  protect  against  initiation  of 
fatigue  cracks  in  the  propeller  hub  arm 
bore  and  did  not  prevent  the  resonant 
speed  of  the  propeller  from  shifting  into 
the  permitted  ground  idle  operating 
range  when  installed  in  Mitsubishi  MU- 
2  Series  aircraft.  That  condition,  if  not 
corrected,  can  result  in  fatigue  cracks  in 
the  propeller  hub  arm  bore  and 
subsequent  progression  to  failure,  with 
departure  of  the  hub  arm  and  blade,  that 
may  result  in  loss  of  aircraft  control. 

The  FAA  has  determined,  based  on 
operating  stresses  and  similarity  of 
propeller  type  design,  that  similar 
fatigue  cracks  could  occur  in  Hartzei] 
Propeller  Inc.  Model  HC-B4TN-3/ 
T10173F(N)(B,K)-12.5  and  HC-B4TN- 
3A/T10173F(N)(B.K)-12.5  propellers 
installed  on  Beech  AlOO  and  AIOOA 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Alert  Serx'ice  Bulletin 
(ASB)  No.  A196A.  dated  December  27, 
1994,  that  describes  procedures  for 
initial  and  repetitive  inspections,  ami 
specified  rework  or  retirement,  as 
necessary,  of  the  propeller  hub 
assemblies  and  propeller  blades. 
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Since  an  unsafe  condition  has  bocn 
identifiod  that  is  likely  to  exist  or 
develop  on  other  Hartzell  Propeller  Inc. 
Model  HC-B4TN-3/Tl0173F(N)(B.K)- 
12.5  and  HC-B4TN-3A/ 
T10173F{N)(B.K)-12.5  propellers  of  the 
same  type  design,  this  AD  is  being 
issued  to  require  initial  and  repetitive 
inspections,  and  specified  rework  or 
retirement,  as  necessary,  of  the  propeller 
hub  assemblies  and  propeller  blades. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notict;  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vfiW  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
nuist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95  ANE-06."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter^— 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  pro\-ided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89.  ^ 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-03-03    Hartzell  Propeller  Inc.: 

Amendment  39-9140.  Docket  95-ANE- 

06. 
Applicahilitv:  Hartzell  Propeller  Inc.  Model 
HC-B4TN-3/f  10173F(N)  (B,K)-12.5  and 
HC-B4TN-3A/T10173F(N)  (B,K)-12.5 
propellers  installed  on  Beech  AlOO  and 
AlOOA  aircraft. 

Note:  The  parentheses  indicate  the 
pre.sence  or  absence  of  an  additional  letter(s) 
which  var>-  the  basic  propeller  blade  model 
designation.  This  airworthiness  directive 


(AD)  stUl  applies  regardless  of  whether  these 
letters  are  present  or  absent  on  the  propeller 
blade  model  designation. 

Comp/jonce:  Required  as  indicated,  u.nifss 
accomplished  previously. 

To  prevent  initiation  of  fatigue  cracks  in 
the  propeller  hub  arm  bore  and  subsequent 
progression  to  failure,  with  departure  of  the 
hub  arm  and  blade,  that  may  result  in  loss 
of  aircraft  control,  accomplish  the  following: 

(a)  For  affected  propellers  with  Tinie- 
Since-New  (TSN)  greater  than  or  equal  to 
3,000  hours  or  TSN  unknown  on  the  effective 
date  of  this  AD.  within  the  next  l.SO  hours 
Tinic-In-Ser\-ice  (TIS)  or  the  next  12  calendar 
months  after  the  effective  date  of  this  AI). 
whichever  occurs  first,  accomplish 
paragraphs  (a)(1).  (a)(2).  and  either  (a)(:i)  or 
(a)(4)  of  this  AD: 

(1 )  Remove  affected  prope.ller  hub  and 
blade  assemblies  from  the  aircraft  for 
inspection,  and  accomplish  specified  rework 
or  retirement,  if  necessary,  in  accordance 
with  Hartzell  Propeller  Inc.  Alert  Service 
Bulletin  (ASB)  No.  A196A.  diUed  Duiumber 
27,  1994. 

(2)  Replace  propeller  blade  assemblies  th.Tl 
have  been  rejected  or  retired  per  paragraph 
(a)(1)  of  this  AD  with  propeller  blade 
assemblies  inspected  and  reworked,  if 
necessary,  per  paragraph  (a)(1)  of  this  AD  or 
new  blade  assemblies.  Thereafter,  at  intervals 
of  3,000  hours  TIS  or  60  calendar  motiths, 
whichever  occurs  first,  inspect,  and  rework 
or  i;etire,  if  necessarj-,  the  blade  assemblies  in 
accordance  with  Hartzell  Propeller  Inc.  ASB 
No.  A196A,  dated  December  27.  1994. 

(3)  Replace  propeller  hub  assemblies  that 
have  been  rejected  or  retired  per  paragraph 
(a)(1)  of  this  AD  with  propeller  hub 
assemblies  that  have  had  the  hub  arm  bores 
inspected  (and  reworked  as  necessan,-).  pilot 
tubes  replaced,  and  have  a  metal  impression 
stamp  at  the  end  of  the  hub  serial  number 
with  suffix  letter  "M",  followed  by  a  number 
(1.  2,  3,  etc.)  to  indicate  the  number  of 
repetitive  inspections  performed  in 
accordance  with  Hartzell  ASB  No.  A19R.^. 
dated  December  27, 1994.  Thereafter,  at 
intervals  of  600  hours  TIS  or  60  calendar 
months,  whichever  occurs  first,  inspect,  and 
rework  or  retiT*-.  as  necessary-,  the  hub 
assemblies  in  .      irdance  with  Hartzell 
Propeller  Inc.  A^ii  No.  A196.A.  dated 
December  27, 1994. 

(4)  Replace  propeller  hub  unit  Part  Numbtrr 
(P/N?  840-139  or  P/N  840-89,  unless  already 
accomplished,  with  a  hub  that  has 
compressive  rolled  internal  bearing  bores, 
which  is  identified  with  the  addition  of  a 
third  letter  "A"  in  the  hub  serial  number 
prefix  (e.g.  "CDA1234").  Thereafter,  at 
intervals  of  3,000  hours  TIS  or  60  calenaar 
months,  whichever  occurs  first,  inspect,  and 
rework  or  retire,  as  necessan,'.  the  hub 
assemblies  in  accordance  with  Hartzell 
Propeller  Inc.  ASB  No.  A196A.  dated 
December  27, 1994. 

(b)  For  affected  propellers  with  less  than 
3.000  hours  TSN  on  the  effective  date  of  this 
AD,  within  the  next  300  hours  TIS,  or  prior 
to  the  accumulation  of  3.150  hours  TS.\,  or 
within  the  next  12  calendar  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  accomplish  paragraphs  (a)(;l.  (a)(2),  and 
cither  (a)(3)  or  (a)(4)  of  this  AD 
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(c)  Any  blade  repairs  made  after  tlic 
effective  date  of  this  AD  shall  be 
accomplished  in  accordance  with  the 
procedures  specified  in  Hartzell  ASB  No, 
A196A,  dated  December  27, 1994. 

(d)  For  propellers  that  experience  a  blade 
strike,  as  defined  in  paragraph  (f)  of  this  AD. 
after  the  effective  date  of  this  AD,  prior  to 
further  flight,  accomplish  paragraphs  (al(l) 
(a)(2),  and  either  (a)(3)  or  (a)(4)  of  this  AD. 

(e)  For  propellers  that  have  experienced  a 
blade  strike,  as  defined  in  paragraph  (f)  of 
this  AD,  prior  to  the  effective  date  of  this  .AD. 
within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  accomplish 
paragraphs  (a)(1),  (a)(2),  and  either  (a)(3)  or 
(a)(4)  of  this  AD. 


(0  A  blade  strike  is  defined  as  a  propeller 
having  any  blade{s)  bent  beyond  the  repair 
limits  specified  in  Hartzell  Propeller  Inc. 
Standard  Practices  Manual  61-01-02, 
Revision  1.  Pages  1104-1105.  dated  June 
1994. 

(g)  .\n  alternative  method  of  compliance  or 
adjusUnent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  b«' 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FA.A  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Chicago  .Mrcraft  Certification  Office. 


Document  No. 


Nete:  Infonnation  concerning  the  existem  e 
of  appro\-ed  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(h)  Except  when  propellers  have 
experienced  a  blade  strike,  special  fiighl 
permits  may  be  issued  in  accordance  with 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  aircraft  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

(i)  The  inspections  and  rework  shall  be 
accomplished  in  accordance  with  the 
following  ser\ice  documents: 


Hartzell  Propeller  Inc..  ASB  No.  A196A 

Total  pages:  5. 
Hartzell  Propener  Inc.,  Standard  Practices  Manual,  61-01-02  Revision  1 

Total  pages:  2. 


Pages 


1-5 
1104-1105 


Date 


Dec.  27,  1994. 
June  1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  mav  be  obtained 
from  Hartzell  Propeller  Inc..  One  Propeller 
Place,  Piqua.  OH  45356-2634;  telephone 
(513)  778-4200,  fax  (513)  778-4391.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel. 
12  New  England  Executive  Park,  Burlington. 
MA:  or  at  the  Office  of  the  Federal  Register. 
KOO  North  Capitol  Street.  ^"^V..  suite  700, 
Washington,  DC. 

(j)  This  amendment  becomes  effniiive  on 
March  17, 1995. 

Issued  in  Burlington.  Mas.sachu setts,  on 
I'ebruar)'  7, 1995. 

Donald  F,  Perrault. 

Acting  Manager.  Engine  and  Propfller 
nirvctorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-4248  Filed  3-1-95:  8:45  am] 

BtLimG  CODE  4910-13-^ 


14  CFR  Part  39 

[Docket  No,  94-NM-253-AD;  Amendment 
39-9159;  AD  95-04-07] 

Airworthiness  Directives;  McOonneil 
Douglas  Mode*  DC-10-10,  -15,  and  -30 
Airplanes,  and  KC-10A  (Military) 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nile;  request  for 
comments. 


SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes 
and  KC-lOA  (military)  airplanes.  This 
action  requires  inspections  to  determine 
the  condition  of  the  lockwires  on  the 
forward  engine  mount  bolts  and 
correction  of  any  discrepancies  found. 


This  action  also  provides  for 
termination  of  the  inspections  for  some 
airplanes  by  installing  retainers  on  the 
bolts.  This  amendment  is  prompted  by 
reports  of  stretched  or  broken  lockwires 
on  the  forward  engine  mount  bolts.  Tht; 
actions  specified  in  this  AD  arc 
intended  to  prevent  broken  lockwires. 
which  could  result  in  loosening  of  th«' 
engine  mount  bolts,  and  subsequent 
separation  of  the  engine  from  the 
airplane. 
DATES:  Effective  March  17.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17. 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
253-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  ,\D  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Department  L51,  M.C.  2-98. 
This  information  may  be  e.xamined  at 
the  FAA.  TranspKJrt  Airplane 
Directorate.  1601  Lind  Avenue,  S\V.. 
Renton,  Washington:  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  tlie  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  A.  Moreland.  .^e^ospace 
Engineer.  Airframe  Branch.  A.NM-121L. 
FAA.  Transport  Airplane  Directorate^ 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boubvard. 
Lakewood.  California  90712:  telephone 
(310)  627-5238:  hix  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
October  10,  1985,  the  FAA  issued  AD 
85-22-01,  amendment  39-5157,  (50  FR 
42153,  October  18,  1985)  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  -15,  -30,  and  -40  airplanes,  and 
KC-lOA  (militar>)  airplanes.  That  AD 
requires  repetitive  inspections  of  the 
engine-to-pylon  forward  and  aft  mount 
and  the  engine  mount  bolts:  and 
replacement  of  the  bolts  and  nuts, 
torque  check  of  the  bolts,  and 
installation  of  a  torque  stripe  on  the 
bolts,  if  necessary.  That  AD  prf»vi(led  fo» 
termination  of  the  inspections  by 
replacing  the  engine  mount  Ijolts  with 
bolts  having  a  Jockwire  hole  in  the  bolt 
head,  installing  tabs  with  a  lockwire 
hole,  and  instalUng  lockwires. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  broken  or 
stretched  lockwires  on  the  forward 
engine  mount  bolts  on  several  Model 
DC-10-30  airplanes  on  which  the 
terminating  actions  described  in  AD  85- 
22-01  had  been  accomplished. 
Investigation  has  revealed  that  these 
lockwires  may  have  stretched  and 
eventually  broken  because  the  foward 
engine  mount  bolts  had  loosened. 
McDonnell  Douglas  has  developed  a 
boh  retainer  that  will  prevent  these 
Ixilts  from  loosening  from  the  engines  of 
Model  IX:-10-30  airplanes  and  KC-lOA 
(military)  airrJarffes. 

Additionally,  the  FAA  has  received 
reports  of  loose  bolts  on  the  engine  * 
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mounts  of  Model  DC-10-10  airplane 
engines.  However.  McDonnell  Douglas 
has  not  yet  developed  a  bolt  retainer  for 
Model  DC-10-10  or  -15  airplanes,  or 
KC-lOA  airplanes. 

Broken  lockwires,  if  not  corrected, 
could  result  in  loosening  of  the  engine 
mount  bolts  and  subsequent  separation 
of  the  engine  from  the  airplane. 

The  lockwires  on  the  forward  engine 
mount  bolts  of  Model  DC-10-30 
airplanes  are  similar  to  those  installed 
on  Model  DC-10-10  and  -15  airplanes, 
and  KC-lOA  airplanes.  Therefore,  the 
FAA  finds  that  Model  DC-10-10  and 
-15  airplanes,  and  KC-lOA  airplanes 
are  also  subject  to  the  same  unsafe 
condition. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC10-71A159,  Revision  1. 
dated  January  31, 1995,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  broken  lockwires 
on  the  forward  engine  mount  bolts  on 
engines  1.2,  and  3.  If  any  broken 
lockwire  is  found,  the  service  bulletin 
describes  procedures  to  check  the 
torque  of  the  bolt,  to  install  a  new 
lockwire.  and  to  install  a  torque  stripe 
on  the  boh.  This  service  bulletin  also 
describes  procedures  for  subsequent 
visual  inspections  to  detect 
misalignment  of  the  torque  stripe. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  broken  lockwires,  which  could 
result  in  loosening  of  the  engine  mount 
bolts  and  subsequent  separation  of  the 
engine  from  the  airplane.  This  AD 
requires  visual  inspections  to  determine 
the  condition  of  the  lockwires  on  the 
forward  engine  mount  bolts  on  engines 
1,  2,  and  3,  and  correction  of 
discrepancies  found.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

The  required  compliance  time  of  120 
days  is  usually  sufficient  to  allow  for  a 
brief  comment  period  before  adoption  of 
a  final  rule.  In  this  AD,  however,  that 
compliance  time  was  selected  because 
of  the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition 
and  the  practical  aspects  of  performing 
the  inspeetipn  within  a  maximum 
interval  of  titne  allowable  for  all  affected 
airplane^ to  continue  to  operate  without 
compromising  safety.  Further,  the  FAA 
took  into  account  the  6-month 
compliance  time,  recommended  by  the 
manufacturer,  as  well  as  the  number  of 
days  required  for  the  rulemaking 
process;  in  consideration.of  these 
factors,  the  FAA  finds  that  120  days 
after  the  effective  date  of  this  rule  will 


fall  approximately  at  the  same  time  as 
that  recommended  by  the  manufacturer. 

This  AD  also  requires  that  o^«^ators 
report  the  results  of  the  visual       """-^^ 
inspections  to  the  FAA.  The  intent^ 
these  reports  is  to  enable  the  FAA  to 
determine  how  widespread  the  problem 
of  broken  lockwires  may  be  in  the 
affected  fleet.  Based  on  the  resuhs  of 
these  reports,  further  corrective  action 
may  be  warranted. 

Since  retainers  have  been  developed 
only  for  Model  DC-10-30  airplanes  and 
KC-lOA  airplanes,  this  AD  also 
provides  for  the  termination  of  the 
visual  inspections  by  installing  retainers 
on  the  engine  mount  bolts  on  Model 
DC-10-30  airplanes  and  KC-lOA 
airplanes  in  accordance  with  Revision  6 
of  McDonnell  Douglas  DC-10  Service 
Bulletin  71-133.  dated  June  30.  1992. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATAJ  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  tho  comments 


received.  Factual  information  that 
suppdtts  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
-  evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-253-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAAhas  determined  that  this 
regulation  \an  emergency  regulation 
that  must  bassued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant" 
regulatory  action"  v^der  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Ptocedures  (44 
FR  1 1034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be.prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  frorn  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES.       '  \ 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference,  t 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App..l354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
U.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-07    McDonnell  Douglas:  Amendment 
39-9159.  Docket  94-NM-253-AD. 
Applicability:  Model  DC-10-30  airplanes 
on  which  bolt  retainers  have  not  been 
installed  on  the  engine  mount  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  71-133.  Revision  6.  dated  June  30. 
1992;  Model  DC-10-10  and  -15  airplanes; 
>and  KC-lOA  (military)  airplanes;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
.subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  difftrent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Co/np/jon«?:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  broken  lockwires.  which  could 
result  in  loosening  of  the  engine  mount  bolts 
and  subsequent  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  unless  accomplished  previously 
within  the  last  750  flight  hours  prior  to  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  broken  lockwires  on  the 
forward  engine  mount  bolts  on  engines  1,  2, 
and  3,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
71A159,  Revision  1,  dated  January  31, 1995. 

(1)  If  no  lockwire  is  found  broken,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  750  flight  hours. 

(2)  If  any  lockwire  is  found  broken,  prior 
to  further  flight,  check  the  torque  of  the  bolt, 
install  a  new  lockwire,  and  install  a  torque 
stripe  on  the  bolt,  in  accordance  with  the 
alert  service  bulletin.  Thereafter  at  intervals 
not  to  exceed  750  flight  hours,  perfonn  a 
visual  inspection  to  de'ect  misalignment  of 


the  torque  stripes,  and  repeat  the  mspection 
to  detect  broken  lockwires.  in  accordance 
with  the  alert  service  bulletin. 

(b)  Submit  a  report  of  findings  of  broken 
lockwires  and/or  misaligned  torque  stripes 
found  during  the  inspections  required  by 
paragraph  (a)  of  this  AD  to  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California 
90712:  or  fax  to  (310)  627-5210.  at  the  times 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD,  as  applicable.  The  report  must 
include  the  manufacturer's  fuselage  number 
of  the  airplane,  number  of  cycles  on  the 
airplane,  torque  value  of  the  bolt,  and 
condition  of  the  lockwire  (i.e,  broken  or 
intact).  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspections 
are  accomplished  after  the  effective  date  of 
this  AD:  Submit  reports  within  30  days  aftfer 
finding  any  discrepancy. 

(2)  For  airplanes  on  which  the  inspections 
have  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  initial  report 
within  30  days  after  the  efi^ective  date  of  this 
AD,  and  subsequent  repwrts  within  30  days 
after  finding  any  discrepancy. 

(c)  For  Model  DC-10-30  airplanes  and  KC- 
lOA  (military)  airplanes  only:  Installation  of 
retainers  on  the  engine  mount  bolts  in 
accordance  with  Figure  6  of  Revision  6  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
71-133,  dated  June  30.  1992,  constitutes 
terminating  action  for  the  reauiremcnts  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACQ), 
FAA:  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  he 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-71A159.  Revision  1. 
dated  January  31, 1995.  The  installation  shall 
be  done  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  71-133, 
•Revision  6.  dated  June  30, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O.  Box 
1771.  Long  Beach,  California  90801-1771. 
Attention:  Business  Unit  Manager,  Technical 


Administrative  Support,  Department  L51, 
M.C.  2-98.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington;  or  at 
FAA,  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Rei;ister,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
March  17,  1995. 

Issued  in  Renton.  Washington,  on  February 
16,  1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Stnice. 
IFR  Doc.  95-4379  Filed  3-1-95:  8:45  am] 
BILUNG  CODE  4t10-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-14-AD;  Amendment 
39-«164:  AO  95-04-12] 

Airworthiness  Directives;  AirtMJS  Model 
A310,  A300-600,  and  A320  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  ff)r 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A310,  A300-600,  and  A320  series 
airplanes.  This  action  requires 
inspections  to  verify  proper  installation 
of  the  grille  over  the  air  extraction  duct 
of  the  lavatory  and  to  detect  blockages 
in  the  air  extraction  duct  of  the  lavatory, 
and  correction  of  any  discrepancies. 
This  amendment  is  prompted  by  reports 
of  obstructions  in  the  air  extraction 
system  of  the  lavatories.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  obstructions  in  the  air 
extraction  system  of  the  lavatory,  which 
may  resuh  in  the  failure  of  the  smoke 
detection  system  to  detect  smoke  in  the 
lavatories. 

DATES:  Effective  March  17.  1995. 

The  incorporation  by  reference  of 
certain  pubhcations  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
14-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  N\V.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A310, 
A30O-600,  and  A320  series  airplanes. 
The  French  IXJAC  advises  that  there 
have  been  reports  of  blockage  of  the  air 
duct  of  the  air  extraction  system  for  the 
lavatories  on  some  airplanes. 
Investigation  into  the  cause  of  this 
blockage  has  revealed  that  either  the  air 
extraction  duct  may  be  misaligned  with 
the  hole  in  the  air  extraction  cover  (i.e., 
the  duct  may  be  inverted  and  positioned 
180  degrees  out  of  alignment),  or  the 
ceiling  louver  (grille)  that  houses  the 
ceiling  light  may  be  installed 
improperly  (i.e.,  the  light  may  be 
positioned  directly  over  the  point  of 
extraction,  which  would  prevent  air 
from  being  extracted). 

Each  lavatory  is  equipped  with  an 
extraction  system  to  remove  lavatory  air 
through  a  duct  located  above  the 
lavatory  ceiling.  This  duct  is  equipped 
with  a  smoke  detector  to  monitor  the 
extracted  air  for  the  presence  of  smoke. 
If  this  duct  is  obstructed,  the  air 
extraction  system  of  the  lavatories  may 
be  impaired,  which  could  result  in  the 
smoke  detection  system  failing  to  detect 
smoke  in  the  lavatories. 

Airbus  has  issued  All  Operators  Telex 
(AOT)  26-12.  Revision  1.  dated  July  4. 
1994,  which  describes  procedures  for 
inspections  to  verify  proper  installation 
of  the  grille  (ceiling  louver)  over  the  air 
extraction  duct  of  the  lavatory  and  to 
detect  blockages  in  the  air  extraction 
duct  of  the  lavatory.  This  AOT  also 
provides  instructions  for  correcting 
improperly  installed  grilles  and 
blockages  in  the  duct.  The  French 
DGAC  classified  this  AOT  as  mandatory 
and  issued  French  airworthiness 
directives  94-169-161  (B)R1.  dated 
September  28. 1994  (for  Model  A310 
and  A300-600  series  airplanes),  and  94- 

168-058(B),  dated  July  20,  1994  (for 


Model  A320  series  airplanes),  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  podel  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Frefich  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  thatVVD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or- 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  lavatory  smoke 
detection  system  to  detect  smoke  in  the 
lavatories.  This  AD  requires  inspections 
to  verify  proper  installation  of  the  grille 
over  the  air  extraction  duct  of  the 
lavatory  and  to  detect  blockages  in  the 
air  extraction  duct  of  the  lavatory,  and 
correction  of  improperly  installed  grilles 
and  blockages  in  the  duct.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  AOT  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  fiiwl  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  eommenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-12    Airbus  Industrie:  Amendment 
39-9164.  Docket  9S-NM-14-AD. 

Applicability.  Model  A310  and  A300-600 
series  airplanes  on  which  Airbus 
Modification  10156  has  not  been 
accomplished,  and  Model  A320  series 
airplanes  on  which  Airbus  Modification 
22561  or  Airbus  Service  Bulletin  A320-26- 
1017  has  not  been  accomplished:  certificated 
in  any  category.  This  AD  is  not  applicable  to 
airplanes  on  which  the  air  extraction  system 
is  not  configured  to  detect  smoke  in  the 
extracted  air.  (That  is,  airplanes  that  do  not 
have  standard  air  extraction  systems  are  not 
subject  to  the  requirements  of  this  AD.) 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
fix)m  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  dek:ribed  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicabilit|(  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lavatory  smoke 
detection  system  to  detect  smoke  in  the 
lavatory,  accomplish  the  following: 

(a)  Within  450  flight  hours  after  the 
effective  date  of  this  AD,  perform  an 
inspection  of  each  lavatory  to  verify  proper 
installation  of  the  grille  over  the  air 
extraction  duct  of  the  lavatories,  and  to 
detect  blockage  in  the  air  extraction  duct  of 
the  lavatories,  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  26-12,  Revision  1, 
dated  July  4, 1994. 

(1)  If  the  grille  is  found  to  be  properly 
installed  and  if  no  blockage  is  found,  repeat 
the  insp>ection  thereafter  whenever  the  cover 
over  the  air  extraction  duct  of  the  lavatories 
or  any  ceiling  louver  (grille)  of  the  ceiling 
light  in  the  lavatory  is  removed  or  replaced 
for  any  reason. 

(2)  If  the  grille  is  found  to  be  improperly 
installed  and/or  if  blockage  is  found,  prior  to 
further  flight,  correct  any  discrepancies 
found,  in  accordance  with  Airbus  AOT  26- 


12,  Revision  1,  dated  July  4, 1994.  Repeat  the 
insp)ection  thereafter  whenever  the  cover 
over  the  air  extraction  duct  of  the  lavatories 
or  any  ceiling  louver  (grille)  of  the  ceiling 
light  in  the  lavatory  is  removed  or  replaced 
for  any  reason. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  and  correction  of 
discrepancit.  >  shall  be  done  in  accordance 
with  Airbus  AOT  26-12,  Revision  1,  dated 
July  4, 1994.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  17.  1995. 

Issued  in  Renton,  Washington,  on  Febniar\- 
17. 1995. 

John  J.  Hickey. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
[FR  Doc.  95-4544  Filed  3-1-95:  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  92-ANE-34;  Amendment  39- 
9163;  AD  95-04-11] 

Airworthiness  Directives;  Textron 
Lycoming  ALF502R  and  ALF502L 
Series  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Textron  Lycoming 
ALF502R  series  turbofan  engines,  that 
currently  requires  the  estabUshment  of  a 
reduced  stress  rupture  retirement  life 
limit  for  certain  third  stage  turbine 


disks.  This  amendment  establishes  a 
new  increased  stress  rupture  retirement 
life  limit  for  certain  third  stage  turbine 
disks  used  in  conjunction  with  third 
stage  turbine  nozzles  that  have 
improved  cooling  effectiveness,  expands 
the  apphcability  by  adding  the  ALF502L 
series  engines,  and  establishes  other 
new  reduced  stress  rupture  retirement 
life  limits.  This  amendment  is  prompted 
by  the  introduction  of  an  improved 
design  third  stage  turbine  nozzle,  and  a 
new  reduced  stress  rupture  retirement 
life  limit  for  certain  third  stage  turbine 
disks  on  the  ALF502L  series  engines. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  total  loss  of 
engine  power,  inflight  engine  shutdown, 
and  possible  damage  to  the  aircraft. 
DATES:  Effective  April  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  3, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Engines,  550  Main 
Street,  Stratford,  CT  06497;  (203)  385- 
1470.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299:  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617) 238-7148. 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  90-25-02, 
Amendment  39-6811  (55  FR  48592, 
November  21,  1990),  which  is 
applicable  to  Textron  Lycoming 
ALF502R  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
March  15.  1993  (58  FR  13711).  That 
action  proposed  to  expand  the 
applicability  by  adding  the  ALF502L 
series.  That  action  would  also  provide 
for  increased  stress  rupture  retirement 
life  limits  for  certain  third  stage  turbine 
disks  when  used  in  conjunction  with 
third  stage  turbine  nozzles  that  have 
improved  cooling  effectiveness. 

On  October  28,  1994,  AlUedSignal 
Inc.  purchased  the  turbine  engine 
product  line  of  Textron  Lycoming,  but 
as  of  this  date  the  anticipated  name 
change  on  the  type  certificate  for  the 
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ALF502L  series  engines  has  not 
occurred. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  concurs  with  the  rule 
<is  proposed. 

Since  publication  of  the  NPRM. 
Textron  Lycoming  has  issued  Revision 
22  to  Service  Bulletin  ALF502  72-0002, 
dated  December  23. 1992.  that 
introduces  new  part  numbered  rotor 
parts  and  adds  pro-rating  formulas  to 
include  the  new  parts.  The  technical 
content  in  regard  to  affected 
components  is  unchanged.  This  Tmal 
rule  has  been  revised  to  reference  this 
later  revision. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  900  Textron 
Lycoming  ALF502R  and  ALF502L  series 
turbofan  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  300  engines  installed  on 
aircraft  of  U.S.  registry  will  be  affected 
by  this  AD.  and  that  100  are  ALF502L 
series  engines  that  are  subject  to  the 
reduction  in  service  life  requirement,  h 
is  also  estimated  that  to  implement  the 
reduction  in  ser\'ice  life  requirement  it 
will  take  approximately  14  work  hours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  reduction  in 
service  life  requirement  will  cost 
approximately  $30,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
pstimated  to  be  $3,077,000. 
\The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impHcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979).  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
lieen  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6811  (55  FR 
48592,  November  21,  1990)  and  by 
adding  a  new  airworthiness  directive, 
Amendment  39-9163.  to  read  as 
follows: 

95-04-11     Textron  Lycomin;;:  Amendment 
39-9163.  Docket  92-ANE-34. 
Su[)ersedes  AD  90-25-02,  Amendment 
39-6811. 

Applicability:  Textron  Lycoming  AUSOZR 
and  ALF502L  series  turbofan  engines 
installed  on  but  not  limited  to  British    ' 
Aerospace  BAe-146  and  Canadair  Challenger 
CL600  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  total  loss  of  engine  power, 
inflight  shutdown,  and  possible  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Remove  firom  service  and  replace  with 
a  serviceable  part  third  stage  turbine  disks. 
Part  Numbers  (P/N)  2-143-030-05,  2-143- 
030-08,  and  2-143-030-14,  as  follows: 

(1)  For  disks  that  have  been  installed  only 
with  third  stage  turbine  nozzles  P/Ns  2-141- 
130-52  or  2-141-120-53,  remove  from 
service  as  follows: 

(i)  For  disks  that  have  accumulated  13,220 
or  more  hours  time  in  service  (TIS)  since  new 
on  the  effective  date  of  this  AD,  within  the 
next  80  hours  TIS  after  the  effective  date  of 
this  AD  for  the  ALF502L  engines,  or  within 
the  next  80  hours.TlS  after  December  11, 
1990,  (the  effective  date  of  AD  90-25-02),  for 
the  ALF502R  engines,  but  not  to  exceed  the 
existing  cyclic  life  limit, 

(ii)  For  disks  that  have  accumulated  less 
than  13,220  hours  TIS  since  new  on  the 


effective  date  of  this  AD,  prior  to 
accumulating  more  than  13.300  hours  TIS 
since  new.  but  not  to  exceed  the  existing 
cyclic  life  limit. 

(iii)  Thereafter,  remove  disks  prior  to 
accumulating  more  than  13,300  hours  TIS 
since  new.  but  not  to  exceed  the  existing 
cyclic  life  limit. 

(2)  For  disks  that  have  been  installed  only 
with  third  stage  turbine  nozzles,  P/Ns  2-141- 
120-57  or  2-141-120-R56,  remove  from 
service  as  follows: 

(i)  For  disks  that  have  accumulated  27,420 
or  more  hours  TIS  since  new  on  the  effective 
date  of  this  AD,  within  the  next  80  hours  TIS 
after  the  effective  date  of  this  AD,  but  not  to 
exceed  the  existing  cyclic  life  limit. 

(ii)  For  disks  that  have  accumulated  less 
than  27,420  hours  TIS  since  new  on  the 
effective  date  of  this  AD,  prior  to 
accumulating  more,  than  27,500  hours  TIS 
since  new,  but  not  to  exceed  the  existing 
cyclic  life  limit. 

(iii)  Thereafter,  remove  disks  prior  to 
accumulating  more  than  27,500  hours  TIS 
since  new,  but  not  to  exceed  the  existing 
cyclic  life  limit. 

(3)  For  disks  that  have  been  installed  with 
both  third  stage  turbine  nozzles,  P/Ns  2-141- 
120-52  or  2-141-120-53,  and  third  stage 
turbine  nozzles,  P/Ns  2-141-120-57  or  2- 
141-120-R56,  remove  from  service  as 
follows: 

(i)  Determine  the  prorated  hourly  life  limit 
in  accordance  with  the  procedure  deHned  in 
the  Accomplishment  Instructions.  Section 
2.8.(2)  of  Textron  Lycoming  Service  Bulletin 
(SB)  ALF502  72-O002  (for  ALF502R  series 
engines)  Revision  22,  dated  December  23, 
1992,  or  T->xtron  Lycoming  SB  ALF502  72- 
(XHM  (for  ALF502L  series  engines)  Revision 
11,  dated  )une  17,  1987.  From  this  prordled 
hourly  life  limit,  subtract  80  hours  TIS  to 
determine  the  compliance  threshold  for  each 
engine  model. 

(ii)  For  disks  that  have  equalled  or 
exceeded  the  compliance  threshold  on  the 
effective  date  of  this  AD,  within  the  next  80 
hours  TIS,  but  not  to  exceed  the  existing 
cyclic  life  limit.  « 

(iii)  For  disks  that  have  accumulated  los.s 
than  the  compliance  threshold  on  the 
effective  date  of  this  AD,  prior  to 
accumulating  more  than  the  calculated 
prorated  hourly  life  limit. 

(iv)  Thereafter,  remove  disks  at  or  prior  to 
accumulating  the  prorated  hourly  life  limit, 
but  not  to  exceed  the  existing  cyclic  life 
limit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  Ik' 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  m.iy 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  exisli^no' 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  may  bo 
obtained  from  the  Engine  Certification  Officp 

(c)  The  actions  required  by  this  AD  .shall 
be  done  in  accordance  with  the  following 
Textron  Lycoming  SB's: 


Document  No. 


ALF502  72-0002 


Total  pages:  27. 

ALF502  72-0004 

Total  pages:  1 6. 


Pages 


1-2 

3 

4-7 

8 

9-10 
11 

12-26 
27 

1-16 


Revision 


22 

18 
22 
21 
22 
21 
22 
21 

1l' 


Date 


Dec.  23,  1992. 
Dec.  21,  1989. 
Dec.  23,  1992. 
Sept  25,  1992. 
Dec.  23,  1992. 
Sept.  25,  1992. 
Dec.  23,  1992. 
Sept.  25,  1992. 

June  17,  1987. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fixim  Textron  Lycoming,  550  Main  Street, 
Stratford,  CT  06497;  (203)  385-1470.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(d)  This  amendment  becomes  effective  on 
April  3, 1995. 

Issued  in  Burlington,  Massachusetts,  on 

February  16, 1995. 

JajpsrC.  Jones, 
yActing  Manager,  Engine  and  Propeller 
-^  Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  95^853  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  95-NM-21-AD;  Amendment 
39-4167;  AD  95-04-15] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  inspection  to 
detect  cracking  of  the  outboard  and 
inboard  siu-faces  of  the  upper  spar 
angles  of  certain  wing  pylons,  and 
repair  of  any  cracked  upper  spar  angles. 
This  amendment  requires  repetitive 
inspections  to  detect  cracking  of  the 
upper  spar  angles,  and  revision  of  the 
applicabihty  to  exclude  an  airplane  and 
to  include  certain  other  airplanes.  This 
,  amendment  is  prompted  by  an 
additional  report  of  cracking  of  the 
upper  inboard  spar  cap.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 


the  airplane  due  to  cracking  in  the 
subject  areas. 

DATES:  Effective  March  17. 1995. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049,  Revision  1, 
dated  February  7. 1995.  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
1995. 

The  incorporation  by  reference  of 
McDonnell  Douglas  MD-ll  Alert 
Service  Bulletin  A54-49,  dated 
December  2, 1994,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  12,  1995  (59  FR  66669, 
December  28,  1994). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
21-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  ft-om 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
ANM-121L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California  90712; 
telephone  (310)  627-5324;  fax  (310) 
627-5210. 


SUPPLEMENTARY  INFORMATION:  On 
December  20. 1994.  the  FAA  issued  AD 
94-26-11,  amendment  39-9106  (59  FR 
66669,  December  28,  1994),  applicable 
to  certain  McDonnell  Douglas  Model 
MD-11  series  airplanes.  That  AD 
requires  a  visual  inspection  to  detect 
cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles  on  the 
number  1  and  number  3  wing  pylons, 
and  repair  of  any  cracked  upper  spar 
angles.  That  AD  also  requires  that 
operators  report  the  results  of  the  visual 
inspection  to  the  FAA.  That  action  was 
prompted  by  a  report  of  cracking  in  the 
upper  spar  cap.of  the  wing  pylon.  The 
actions  required  by  that  AD  are 
intended  to  prevent  reduced  structural    - 
integrity  of  the  airplane  due  to  cracking 
of  the  upper  spar  cap. 

Since  the  issuance  of  that  AD,  another 
operator  of  McDonnell  Douglas  Model 
MD-11  series  airplanes  has  reported 
that,  while  accomplishing  the 
inspection  required  by  AD  94-26-11,  a 
crack  was  found  on  the  upper  inboard 
spar  cap  of  the  number  3  wing  pylon. 
Investigation  revealed  that  the  solution 
heat  treatment  was  omitted  during  the 
manufacturing  process  of  the  spar  caps. 
Therefore,  these  spar  caps  are  believed 
to  be  particularly  susceptible  to  stress 
corrosion  cracking. 

As  a  result  of  this  latest  report, 
McDonnell  Douglas  conducted  a  crack 
analysis  of  the  upper  spar  caps.  The 
FAA  has  reviewed  the  data  gathered 
from  this  analysis  and  has  determined 
that,  to  maintain  the  safety  of  the  Model 
MD-11  fleet,  repetitive  inspections  must 
be  performed  to  detect  cracking  in  the 
critical  areas  of  the  spar  cap. 

Further,  investigation  revealed  that 
on*fe  airplane,  manufacturer's  fuselage 
number  574,  is  not  subject  to  this  unsafe 
condition  since  it  was  inspected  prior  to 
delivery,  and  subsequently,  discrepant 
spar  caps  were  replaced  with  non- 
suspect  parts.  Additionally,  the 
manufacturer  has  jdentified  three 
additional  airplanes,  manufacturer's 
fuselage  numbers  576.  577,  and  578, 
that  are  subject  to  unsafe  condition 
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since  the  discrepant  spar  caps  were 
installed  on  these  airplanes. 

Cracking  of  the  spar  angles,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  damage  to  the 
immediately  adjacent  structure,  which 
would  reduce  structural  integrity  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049,  Revision  1. 
dated  February  7, 1995.  Revision  1 
differs  from  the  original  issue  of  the 
service  bulletin,  which  was  referenced 
in  the  existing  AD  as  the  appropriate 
source  of  service  information.  Revision 
1  describes  procedures  for  initial  and 
repetitive  visual  inspections  to  detect 
cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles  on  the 
number  1  and  number  3  wing  pylons, 
including  the  critical  areas  of  the  spar 
angle.  Revision  I'also  revises  the 
effectivity  to  exclude  one  airplane  and 
to  add  three  additional  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
26-11  to  require  initial  and  repetitive 
visual  inspections  to  detect  cracking  of 
the  outboard  and  inboard  surfaces  of  the 
upper  spar  angles  on  the  number  1  and 
number  3  wing  pylons,  in  accordance 
with  the  alert  service  bulletin  described 
previously.  Cracked  upper  spar  angles 
are  required  to  be  repaired  in 
accordance  with  a  method  approved  by 
the  FAA. 

This  AD  also  requires  that  operators 
report  the  results  of  the  initial  and 
repetitive  visual  inspections  to  the  FAA. 
In  concert  with  the  manufacturer's 
ongoing  investigation,  the  FAA  intends 
to  use  these  reports  to  develop,  review, 
and  approve  corrective  action  that 
would  terminate  the  need  for  the 
repetitive  inspections  required  by  this 
AD.  Therefore,  depending  upon  the 
results  of  these  reports,  further 
corrective  action  may  be  warranted. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  wav  as  to  affect 


compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments' 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  142n:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9106  (59  FR 
66669,  December  28,  1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9167,  to  read  as 
follows: 

95-04-15    MaPonnell  Douglas:  Amendnieni 
39-9167.  Docket  95-NM-21-AD. 
Supersedes  AD  94-26-11,  Amendment 
39-9106. 

Applicability:  Model  MD-11  series 
airplanes  having  manufacturer's  fuselage 
number  447  through  573  inclusive,  and  575 
through  578  inclusive:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altereil,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A.54- 
49,  dated  December  2, 1994.  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Within  30  days  after  Januar\- 12. 1995 
(the  effective  date  of  AD  94-26-11, 
amendment  39-9106),  unless  accomjilished 
previously  within  the  last  30  days  prior  to 
January  12, 1995,  perform  a  visual  in.spection 
to  detect  cracking  of  the  outboard  and 
inboard  surfaces  of  the  upper  spar  angles, 
part  numbers  AUB7519-1/-2.  on  the  number 
1  and  number  3  wing  pylons,  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
.Ser\'ice  Bulletin  A54-49,  dated  December  2. 
1994. 

(2)  At  the  applicable  time  spe<:ified  in 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD,  submit  a  report  of  the  results  (both 
positive  and  negative  findings)  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO).  FAA,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California  90712;  or 
fax  the  report  to  (310)  627-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (O.MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(i)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
accomplished  after  )anuar>- 12, 1995:  Submit 
the  report  within  10  days  after  performing 
the  inspection  required  by  para_graph  (a)  of 
this  AD. 

(ii)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
accomplished  prior  to  January  12. 1995: 
Submit  the  report  within  10  days  after 
lanuary  12,  1995. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Ser\ice  Bulletin  MDll- 
54A049.  Revision  1,  dated  Februar>-  7.  1995. 
accomplish  the  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Within  30  days  after  the  effective  date 
of  this  AD,  or  within  60  days  after 
accomplishing  the  visual  inspection  required 
by  paragraph  (a)  of  this  AD.  whichever 
occurs  later,  perform  a  visual  inspection  to 
detect  cracking  of  the  outboard  and  inlmard 
surfaces  of  the  upper  spar  angles,  part 
numbers  AUB7519-1/-2,  on  the  number  1 


and  number  3  wing  pylons,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049.  Revision  1.  dated 
February  7. 1995.  Repeal  this  inspection 
thereafter,  prior  to  further  flight,  following 
each  incident  of  excessive  maneuver, 
mrbulence  overload  (as  defined  in  MD-11 
Aircraft  Maintenance  Manual,  chapter  05- 
51-01).  or  hard  landing  (as  defined  in  MI>- 
11  Aircraft  Maintenance  Manual,  chapter  05- 
51-03). 

(2)  At  the  applicable  time  spet;ified  in 
either  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
AD,  submit  a  report  of  the  results  (both 
positive  and  negative  findings)  of  the 
inspections  required  by  paragraph  (b)  of  this 
AD  to  the  Manager.  Los  Angeles  AGO,  FAA. 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood.  California 
90712:  or  fax  the  report  to  (310)  627-5210. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (O.MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(i)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
acr»mplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  10  days  after 
performing  any  of  the  inspections  recjuired 
by  paragraph  (b)  of  this  AD. 

(ii)  For  airplanes  on  which  the  insptK  tion 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  10  davs 
after  the  effective  date  of  this  AD. 

(c)  If  no  cTacking  is  detected  during  the 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD,  repeat  the  inspection  required 
by  paragraph  (b)  of  this  AD  thereafter  at 
inter\als  not  to  exceed  60  days  or  300 
landings,  whichever  occurs  first,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MDll-54.^049.  Revision  1. 
dated  February  7, 1995. 

(d)  If  any  cracking  is  detected  during  the 
inspection  required  by  either  paragraph  (a)  or 
(b)  of  this  AD,  prior  to  further  nighV  repair 

in  a(  cordante  with  a  method  approved  by 
the  Manager.  Los  Angeles  ACO,  FAA. 
Transport  Airplane  Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  .ACO. 

(f)  Sj>ecial  flight  pemiits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.19" 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  shall  Ik-  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  MDl  1-54.^049. 


Revision  1.  dated  Februar>-  7, 1995,  and 
McDonnell  Douglas  MD-il  Alert  Service 
Bulletin  A54-J9.  dated  December  2.  1994. 
The  incorporation  by  reference  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
54A049.  Revision  1.  dated  Februarv  7. 1995. 
is  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  The  incorporation  by 
reference  of  McDonnell  Douglas  MD-ll  Alert 
Service  Bulletin  A54-49,  dated  December  2. 
1994.  was  approved  previously  by  the 
Director  of  the  Federal  Register  iii  accordunce 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
)anuar\-  12. 1995  (59  FR  666R9.  December  2B, 
1994).  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771,  Long  Beach,  California  90801-1771. 
Attention:  Business  Unit  Manager.  Technical 
Administrative  Support.  Dept.  L51,  M.C.  2- 
98.  Copies  may  be  inspected  at  the  FAA. 
Transport  .Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renlon.  Washington:  or  at  the 
FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register.  HfK) 
.North  Capitol  Street  .N"W.,  suite  700. 
Washington.  DC. 

(h)  This  amendment  becomesi;ffi-tlive  on 
March  17.  1995. 

Issued  in  Renton.  Washington,  on  Februarv 
23.  1995. 

Darrell  M.  Pcderson. 

Acting Manafitr.  Transport Airplaui- 
Directorate.  Aircraft  Certificatitm  Senict- 
|FR  Do( .  95-»98.<  Filed  .3-1-95;  8:45  am) 
BILLING  COOe  4910-1}-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-24] 

Amendment  to  Class  D  and  Class  E 
Airspace;  Fort  Campbell,  KY 

AGENCY:  Federal  Aviation 
Administration  (FA.A),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  December  21.1 994 , 
Airspace  Docket  No.  94-ASO-24.  Uw 
December  21.  1994,  final  rule  corrected 
the  geographic  positions  of  the  Sabre 
Army  Heliport  and  the  designations  of 
the  Fort  Campbell,  KY,  Class  D  and 
Class  E  airspace  areas. 

EFFECTIVE  DATE:  0901  UTC,  March  30, 

1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Povvderly,  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta,  Georgia  30320:  telephone  (404) 
305-5570. 


/ 
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SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-31309, 
Airspace  Docket  No.  94-ASO-24, 
pubhshed  on  December  21. 1994  (59  FR 
65705),  corrected  the  geographic 
position  coordinates  of  the  Sabre  Army 
Heliport  and  the  designations  of  the 
Class  D  and  Class  E  airspace  areas  at 
Fort  Campbell,  KY.  An  error  was 
discovered  in  the  geographic  position 
coordinates  of  the  Sabre  Army  Heliport. 
This  action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  position  coordinates  for  the 
Class  D  and  Class  E  airspace  areas  at 
Fort  Campbell,  KY,  as  published  in  the 
Federal  Register  on  December  21, 1994 
(59  FR  65705),  (Federal  Register 
Document  94-31309;  page  65706, 
column  3),  are  corrected  as  follows: 

§71.71    [Corrected] 


ASO  KY  D  Fort  Campbell.  KY    ICorrected] 

By  removing  "(Lat.  36°34'24"  N,  long. 
ST^ZS'SO"  W)"  and  substituting  "(Lat. 
36''34'14"  N.  long.  87''28'50"  W)". 

•  •  *  »  • 

ASO  KY  E5  Fort  Campbell.  KY    [Corrected} 

By  removing  "(Lat.  36°34'24"  N,  long. 
87°28'50"  W)"  and  substituting  "(Lat. 
36''34'14"  N,  long.  87»28'50"  W)". 

•  •  •  •  * 

Issued  in  College  Park,  Georgia,  on 
February  10. 1995. 
Walter  E.  Denley. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  95-4775  Filed  3-1-95:  8:45  am] 
BILLING  CODE  4«10-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  813,  905,  908,  and  913 
[Docket  No.  R-95-1747;  FR-3730-f-03] 
RIN  2577-AB47 

Electronic  Transmission  of  Required 
Family  Data  for  Public  Housing,  Indian 
Housing,  and  the  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Final  rule. 


StiMMARY:  This  rule  requires  all  housing 
agencies  (HAs)  to  submit  certain  data 
electronically  to  HUD  in  a  HUD 
prescribed  format.  For  HAs  that  are  not 
already  automated  or  who  determine 
that  automation  is  not  cost-effective, 
transmission  of  the  data  through  the  use 
of  a  service  bureau  is  permitted. 
Electronic  transmission  is  necessary 
because  the  manual  submission  of  HUD 
forms  has  become  a  burden  to  HAs  and 
HUD. 

This  rule  applies  to  projects 
administered  under  the  public  housing. 
Indian  housing,  and  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  programs.  A 
similar  rule  was  issued  with  respect  to 
multifamily  subsidized  projects 
administered  under  programs  subject  to 
the  oversight  of  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  (58  FR  61017),  which 
was  codified  at  24  CFR  part  208. 
EFFECTIVE  DATE:  April  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Technical  Information — Katherine  M. 
Dillon,  Director,  Information  Services 
Division,  Office  of  Public  and  Indian 
Housing,  Room  4248,  telephone  (202) 
708-5285.  For  Public  Housing  program 
information — Edward  C.  Whipple, 
Director,  Occupancy  Division,  Office  of 
Public  and  Indian  Housing,  Room  4206, 
telephone  (202)  708-0744.  For  Native 
American  program  information — Ed 
Fagan,  Office  of  Native  American 
Programs,  Room  B-133.  telephone  (202) 
755-0088.  These  people  may  be  reached 
at  the  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410.  Hearing  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  and  assigned 
approval  number  2577-0083,  which 
expires  on  August  31,  1997. 

II.  Background 

On  Thursday,  October  6,  1994.  the 
Department  published  a  proposed  rule 
that  would  require  all  housing  agencies 
(HAs)  to  submit  certain  data 
electronically  to  HUD  in  a  HUD 
prescribed  format. 

Housing  agencies  have  been 
submitting  data  forms  to  HUD  for  each 
family  assisted  under  the  public 


housing,  Indian  housing,  and  Section  8 
Rental  Certificate.  Rental  Voucher  and 
Moderate  Rehabilitation  Programs. 
Approximately  85  percent  of  reporting 
agencies  (3,655  HAs)  have  been 
submitting  paper  forms.  This  extensive 
processing  of  paper  forms  has  become  a 
burden  to  the  HAs  as  well  as  to  HUD. 

To  reduce  the  cost  to  the  Department 
of  processing  this  information  and  to 
improve  its  accuracy.  HUD  issued  the 
proposed  rule  to  require  that  this 
information  be  submitted  electronically. 
The  change  is  expected  to  contribute 
significant  savings  to  the  Department,  in 
a  time  when  budget  constraints  demand 
such  savings.  The  time  spent  by  HAs  in 
initiating  electronic  collection  and 
transmission  and  making  corrections  to 
the  electronic  data  submissions  will  be 
offset  by  futvue  savings  in  the 
reexamination  and  reporting  process,  as 
well  as  increased  accuracy  and  speed 
associated  with  the  admission, 
reexamination  and  reporting  processes, 
and  the  reduced  number  of  HUD 
adjustments  and  paperwork  required  by 
these  adjustments. 

The  proposed  rule  requires  HAs  to 
submit  data  electronically  via  telephone 
modem,  rather  than  through  tape, 
diskette,  or  paper.  However,  the  rule 
also  provides  Uiat  the  Department  may 
approve  transmission  of  the  data  by  tape 
or  diskette  where  the  Department 
determines  that  the  cost  of  telephonic 
transmission  would  be  excessive.  For 
HAs  that  are  not  already  automated  or 
who  determine  that  automation  is  not 
cost  effective,  the  rule  would  permit 
transmission  of  the  data  through  the  use 
of  a  service  bureau. 

In  recognition  of  the  difficulty  some 
HAs  may  have  in  conversion  to 
electronic  submission  of  data,  the 
proposed  rule  permits  HUD  Field 
Offices  to  grant  extensions  of  time 
beyond  the  stated  implementation  date 
for  commencement  of  electronic 
submission  under  certain 
circumstances. 

This  final  rule  adopts  the  proposed 
rule,  as  published,  in  its  entirety,  with 
the  addition  of  a  reference  to  Indian 
housing  programs  in  §  908.108(a). 

III.  Response  to  Public  Comments 

The  Department  received  16 
comments  on  the  proposed  rule.  The 
commentors  consisted  of  HAs  and  two 
professional  housing  associations.  Most 
respondents  expressed  general  support 
for  HUD's  implementation  of  the  rule. 
The  following  are  major  concerns 
expressed  by  the  commentors: 

The  most  frequent  category  of  concern 
was  raised  by  small  HAs  (100  units  or 
less  in  management),  requesting  that 
they  be  excluded  from  the  requirement 


to  submit  family  data  electronically. 
They  stated  that  their  size  and  limited 
staff  and  financial  resources  made 
comphance  burdensome,  and  they 
suggested  two  solutions.  The  first  was  to 
discontinue  the  submission  of  data 
completely;  the  second  was  to  continue 
submission  of  paper  reports  as  is 
currently  the  practice. 

While  the  Department  is  aware  of  the 
unique  constraints  faced  by  small  HAs 
in  reporting  family  data,  they  should  be 
aware  that  they  constitute  a  sizeable 
portion  of  the  HA  imiverse  aftd  have 
valuable  resident  family  information 
that  should  be  shared.  HUD's  position 
in  this  matter  is  that  small  HAs  unable 
to  automate  their  reporting  systems 
should  seek  out.  and  contract  with, 
organizations  that  provide  data 
processing  services  (Service  Bureaus). 
Service  costs  should  be  manageable, 
since  small  HAs  are  only  required  to 
report  on  a  quarterly  basis.  A  service 
bureau  need  not  be  physically  located  in 
the  city  where  the  housing  agency  is 
located,  since  paper  records  may  be 
mailed  to  a  service  bureau,  which  may 
then  transmit  the  records  electronically 
to  HUD.  • 

Several  HAs  suggested  that  if  HUD 
provides  the  software  for  automating 
family  data  reporting,  the  requirement 
would  be  reasonable.  Along  these  lines, 
other  HAs  and  a  housing  organization 
indicated  a  willingness  to  send  data 
electronically  only  if  HUD  provides 
equipment  and  software  or  pays  for 
contracting  with  service  bureaus. 

The  Department  is  aware  that  there 
are  vendors  available  that  can  assist 
HAs  in  automating  the  collection  and 
reporting  of  family  data.  These  vendors 
also  can  help  HAs  to  achieve  this 
automation  in  the  context  of  HA 
automation  of  other  functions.  The 
Dejjartment  strongly  encourages  HAs  to 
investigate  these  options.  HUD  also  is 
considering  development  of  a  software 
package  that  is  directed  primarily  for 
the  smaller  HAs.  This  package  would 
automate  only  the  collection  and    ' 
reporting  of  family  data,  not  the  other 
HA  functions.  This  software  package 
would  be  provided  free  of  charge.  The 
Department  will  notify  HAs  by  letter  if 
this  software  package  becomes 
available. 

The  cost  of  automation  hardware  is  an 
eligible  operating  expense  and  can  be 
included  in  the  operating  budget. 
Automating  this  management  function 
also  is  an  allowable  expense  under  the 
Comprehensive  Improvement 
Assistance  Program  and  the 
Comprehensive  Grant  Program. 

Another  organization  suggested  that 
liie  Section  8  Program  Administrative 
Fee  be  increased  to  cover  the  cost  of 


automation.  In  the  Section  8  Program,  . 
automation  may  be  paid  from  ongoing 
Administrative  Fees  or  the  Operating 
Reserve.  The  Department,  however,  has 
no  plans  to  increase  Administrative 
Fees  for  the  sole  purpose  of  automation. 

Several  HAs  recommended  that  HUD 
provide  training  and  technical 
assistance  in  the  formatting  and 
transmission  of  family  data  to  the 
Department's  central  processing  facility. 
Plans  are  underway  to  develop  a  video 
tape  and  expanded  training  materials 
specifically  for  this  piupose. 

One  organization  recommended  that 
this  automation  effort  be  more  closely 
coordinated  vidth  the  HUD  automated 
database  program  TRACS — the  data 
collection  system  used  for  programs 
administered  by  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  Unfortunately,  the 
electronic  data  formats  for  the  Forms 
HUD-50058  and  HUD-50058-FSS. 
which  are  used  for  the  programs  that  are 
covered  by  this  rule,  and  for  the  Form 
HUEV-50059.  which  are  the  subject  of 
TRACS.  are  unique  and  will  not 
accommodate  a  one-for-one 
correspondence.  While  similar 
automation  hardware  may  be  used  to 
process  a  variety  of  management 
information  reports,  software 
specifically  designed  for  the  above 
forms  is  required. 

A  number  of  HAs  recommended  that 
the  time  periods  required  for  the 
implementation  of  the  rule  be  extended 
in  the  following  manner: 

Automated  agencies  (converting  to 
telephonic  electronic  transmission)  from 
120  days  after  publication  of  the  final 
rule  to  12  months. 

Non-automated  agencies  (planning  to 
automate)  from  365  days  after 
publication  of  the  fmal  rule  to  24 
months. 

While  HUD  understands  the  obstacles 
and  concerns  facing  agencies  in  this 
automation  effort,  the  intent  of  the  rule 
is  to  decrease  the  reporting  burden  for 
HAs  while  at  the  same  time,  reduce 
costs  to  the  Department  in  a  time  when 
budget  constraints  demand  such 
savings.  HUD  is  of  the  opinion  that  the 
time  frames  originally  set  in  the  rule  are 
realistic.  Special  situations  may  be 
directed  to  the  HUD  Field  Office  for 
consideration. 

One  HA  located  in  a  remote  area  of 
Alaska  requested  approval  of 
transmission  via  tape  or  diskette,  since 
telephonic  service  was  undependable. 
In  these  instances  HAs  may  utilize  a 
Service  Bureau  or,  upon  prior  approval 
from  HUD,  transmit  via  tape  or  diskette. 


IV,  Other  Matters 

A.  Enxiromnental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Coimcil  on 
Environmental  Quahty  and  24  CFR 
50.20(o)  of  the  HUD  regulations,  the 
pohcies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  PoUcy  Act. 

B.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  govenunent  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  this  rule  is  directed  to 
housing  agencies  that  operate  HUD- 
assisted  housing,  whose  functions  and 
authority  remain  unchanged.  It  merely 
changes  the  format  of  data  submitted  to 
HUD  to  make  its  transmission  more 
accurate  and  efficient.  It  will  not 
impinge  upon  the  relationship  between 
the  Federal  Govenunent  and  State  and 
local  governments.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  order. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
pohcies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
pohcies  and  programs  relate  to  family 
concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  changes  the  way  in  which  the  data 
is  transmitted  to  HUD,  and  all  costs 
associated  with  implementation  of  the 
electronic  transmission  will  be 
considered  allowable  project  operating 
costs,  the  rule  is  not  expected  to  have 
a  significant  economic  impact. 
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E.  Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994  (59  FR  57632)  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

F.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  program^ 
covered  by  this  rule  are  14.850,  14.855, 
14.856,  and  14.857. 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians, 
Indians.  Homeownership,  Individuals 
with  disabilities.  Lead  poisoning.  Loan 
programs — housing  and  community 
development.  Loan  programs — Indians, 
Low  and  moderate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  908 

Computer  technology — automatic  data 
processing,  data  processing,  electronic 
data  processing.  Subsidies — grant 
programs.  Rent  subsidies. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  title  24.  chapters  VIII 
and  IX,  of  the  Code  of  Federal 
Regulations  are  amended  by  amending 
parts  813,  905,  and  913,  and  by  adding 
a  new  part  908,  consisting  of  §§  908.101 
through  908.112,  as  follows: 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  part  813 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f, 
1437n,  and  3535(d). 

2.  In  §313.109,  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§813.109    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 


.  (c)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to 
HUD. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

3.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b).  42  U.S.C. 
1437a,  1437aa.  1437bb.  1437cc,  1437ee,  and 
3535(d). 

4.  In  §  905.315,  paragraphs  (a)  (2)  and 
(3)  are  redesignated  as  paragraphs  (b) 
and  (c),  and  a  new  paragraph  (d)  is 
added,  to  read  as  follows: 

§  905.31 5    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 

»         «        *        *         * 

(d)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to/ 
HUD. 

5.  A  new  part  908,  consisting  of 
§§908.101  through  908.112,  is  added  to 
read  as  follows: 

PART  908— ELECTRONIC 
TRANSMISSION  OF  REQUIRED 
FAMILY  DATA  FOR  PUBLIC  HOUSING, 
INDIAN  HOUSING,  AND  THE  SECTION 
8  RENTAL  CERTIFICATE,  RENTAL 
VOUCHER.  AND  MODERATE 
REHABILITATION  PROGRAMS 

Sec. 

908.101     Purpose. 

908.104     Requirements. 

908.108    Cost. 

908.112     Extension  of  time. 

Authority:  42  U.S.C.  1437f,  3535(d).  3543, 
3544,  and  3608a. 

§908.101    Purpose. 

The  purpose  of  this  part  is  to  require 
Housing  Agencies  (HAs)  that  operate 
public  housing,  Indian  housing,  or 
Section  8  Rental  Certificate,  Rental 
Voucher  and  Moderate  Rehabilitation 
programs  to  electronically  submit 
certain  data  to  HUD  for  those  programs. 
This  electronically  submitted  data  is 
required  for  HUD  Forms  HUD-50058. 
Family  Report,  and  HUD-50058-FSS, 
Family  Self-Sufficiency  Addendum. 

§908.104    Requirements. 

(a)  Automated  HAs.  Housing  agencies 
that  currently  use  automated  software 
packages  to  transmit  Forms  HUD-50058 
and  HUD-50058-FSS  information  by 
tape  or  diskette  to  the  Department's  data 
processing  contractor  must  convert  to 
telephonic  electronic  transmission  of 
that  data  in  a  HUD  specified  format  by 
June  30, 1995. 

Cb)  Nonautomated  HAs.  Housing 
agencies  that  currently  prepare  and 


transmit  the  HUD-50058  and  HUD- 
50058-FSS  information  to  HUD  paper 
must: 

(1)  Complete  a  vendor  search  and 
obtain  either: 

(i)  The  necessary  hardware  and 
software  required  to  develop  and 
maintain  an  in-house  automated  data 
processing  system  (ADP)  used  to 
generate  electronic  submission  of  the 
data  for  these  forms  via  telephonic 
network;  or 

(ii)  A  service  contract  for  the 
operation  of  an  automated  system  to 
generate  electronic  submission  of  the 
data  for  these  forms  via  telephonic 
network; 

(2)  Complete  their  data  loading;  and 

(3)  Begin  electronic  transmission  by 
March  2, 1996. 

(c)  Electronic  transmission  of  data. 
ilectronic  transmission  of  data  consists 

of  submission  of  all  required  data  fields 
(correctly  formatted)  from  the  forms 
HUD-050058  and  HUD-50058-FSS 
telephonically,  in  accordance  with  HUD 
instructions.  Regardless  of  whether  an 
HA  obtains  the  ADP  system  itself  or 
contracts  with  a  service  bureau  to 
provide  the  system,  the  software  must 
be  periodically  updated  to  incorporate 
changes  or  revisions  in  legislation, 
regulations,  handbooks,  notices,  or  HUD 
electronic  transmission  data  format 
requirements. 

(d)  Service  contract.  HAs  that 
determine  that  the  purchase  of  hardware 
and/or  softw,are  is  not  cost  effective  may 
contract  out  the  electronic  data 
transmission  function  to  organizations 
that  provide  such  services,  including, 
but  not  limited  to  the  following 
organizations:  local  management 
associations  and  management  agents 
with  centralized  facilities.  HAs  that 
contract  out  the  electronic  transmission 
function  must  retain  the  ability  to 
monitor  the  day-to-day  operations  of  the 
project  at  the  HA  site  and  be  able  to 
demonstrate  the  ability  to  the  relevant 
HUD  Field  Office. 

(e)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  Department  may  approve 
transmission  of  the  data  by  tape  or 
diskette  if  it  determines  that  the  cost  of 
telephonic  transmission  would  be 
excessive. 

[Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2577- 
0083] 

§908.108    Cost 

(a)  General.  The  costs  of  the  electronic 
transmission  of  the  correctly  formatted 
data,  including  either  the  purchase  and 
maintenance  of  computer  hardware  or 
software,  or  both,  the  cost  of  contracting 
for  those  services,  or  the  cost  of 


centralizing  the  electronic  transmission 
function,  shall  be  considered  Section  8 
Administrative  expenses,  or  eligible 
public  and  Indian  housing  operating 
expenses  that  can  be  included  in  the 
public  and  Indian  housing  operating 
budget.  At  the  HA's  option,  the  cost  of 
the  computer  software  may  include 
service  contracts  to  provide 
maintenance  or  training,  or  both. 

(b)  Sources  of  funding.  For  public  and 
Indian  housing,  costs  may  be  covered 
from  operating  subsidy  for  which  the 
HA  is  already  ehgible,  or  the  initial  cost 
may  be  covered  by  funds  received  by 
the  HA  under  HDD's  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  or  Comprehensive  Grant  Program 
(CGP).  For  Section  8  programs,  the  costs 
may  be  covered  from  ongoing 
administrative  fees  or  the  Section  8 
operating  reserve. 

§  908. 1 1 2    Extension  of  time. 

The  HUD  Field  Office  may  grant  an 
HA  an  extension  of  time,  of  a  reasonable 
period,  for  implementation  of  the 
requirements  of  §  908.104,  if  it 
determines  that  such  electronic 
submission  is  infeasible  because  of  one 
of  the  following: 

(a)  Lack  of  staff  resources; 

(b)  Insufficient  financial  resources  to 
purchase  the  required  hardware, 
software  or  contractual  services;  or 

(c)  Lack  of  adequate  infrastructure, 
including,  but  not  hmited  to,  the 
inability  to  obtain  telephone  service  to 
transmit  the  required  data. 

PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING 
PROGRAM 

6.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437d.  1437n. 
and  3535(d). 

7.  In  §  913.109,  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§  913.109    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 

•  •        *        •        » 

(c)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to 
HUD. 

*  *        »        •        «  » 

Dated:  February  21. 1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 


[CGD1 1-94-010] 

RIN2115-AE46 

Special  Local  Regulations;  Citizen  Cup 
Defender  Semi-Final  and  Final  Series, 
Louis  Vuitton  Cup  Challenger  Semi- 
Final  and  Final  Series,  and  America's 
Cup  Match  Races;  San  Diego  Bay  and 
Mission  Bay,  CA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  that  portion  of  the 
International  America's  Cup  Class 
(lACC)  Citizen  Cup  Defender  Semi-Final 
and  Final  Series,  Louis  Vuitton  Cup 
Challenger  Semi-Final  and  Final  series, 
and  America's  Cup  Match  Races  that  are 
being  conducted  in  the  waters  of  the 
Pacific  Ocean  adjacent  to  San  Diego  Bay 
and  Mission  Bay  on  the  following  dates: 
March  18, 1995  through  April  2, 1995; 
April  9, 1995  through  April  23. 1995; 
and  May  6. 1995  through  May  27, 1995. 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  property,  and  navigation  on  the 
navigable  waters  of  the  United  States 
during  the  scheduled  events. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  at  10  a.m.  PST  on  March  18, 
1995  and  terminates  at  7  p.m.  PDT  on 
May  27, 1995  unless  cancelled  earlier  by 
the  District  Commander. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Cam  Lewis,  America's  Cup 
Patrol;  telephone  number  (619)  557- 
2920. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Cam  Lewis.  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant 
Commander  Craig  Juckniess.  Project 
Attorney.  Eleventh  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

On  December  16. 1994.  the  Coast 
Gueu'd  published  a  notice  of  proposed 
rulemaking  for  these  regulations  in  the 
Federal  Register  (59  FR  64996).  The 
comment  period  ended  on  January  30. 
1995.  The  Coast  Guard  received  no 
comments  on  the  proposal.  A  public 
hearing  was  not  requested  and  no 
hearing  was  held. 


Background  and  Purpose 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the  lACC 
Citizen  Cup  and  Louis  Vuitton  Cup 
Semi-Finals  and  Finals,  and  the 
America's  Cup  Match  Races  which  will 
be  conducted  in  the  San  Diegc  area  on 
several  series  of  dates  during  the  period 
mid-March  through  May  1995.  In 
addition,  races  in  the  Citizen  Cup 
Defender  Selection  Series  and  Louis 
Vuitton  Cup  Challenger  Selection  Series 
are  being  held  on  several  series  of  dates 
during  the  period  January  through  mid- 
March  1995;  Special  Local  Regulations 
establishing  measures  promoting  the 
safety  of  these  races  are  the  subject  of 
separate  rulemaking  (59  FR  64850, 
December  16, 1994). 

These  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  of 
San  Diego  Bay,  Mission  Bay.  and  the 
lACC  race  venue  during  the  lACC 
Citizen  Cup,  Louis  Vuitton  Cup,  and 
America's  Cup  Match  Races  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  these  waters.  The 
anticipated  concentration  of  spectator 
and  participant  vessels  associated  with 
these  races  poses  a  safety  concern, 
which  is  addressed  in  these  special 
local  regulations. 

Within  the  geographic  area  of 
applicability  of  these  proposed  special 
local  regulations,  speed  limits  and 
operating  requirements  have  been 
established  for  orderly  passage  to  and 
from  the  LACC  shore  facilities  and  race 
venue. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operating  within  the 
regulated  areas  during  times  when  most 
lACC  and  spectator  vessels  are  expected 
to  transit  the  harbors.  During  these  same 
times,  vessels  shall  not  operate 
exclusively  under  sail  within  the 
regulated  areas. 

On  each  specified  race  date,  these 
regulations  will  be  in  effect  in  San  Diego 
Bay  and  Mission  Bay  during  two 
periods:  between  the  hours  of  10  a.m. 
and  12  noon,  and  again  in  the  afternoon 
for  a  two-hour  period  which  vdll  fall 
between  2:30  p.m.  and  7  p.m.  Selection 
of  the  afternoon  regulatory  period  will 
depend  on  the  time  of  termination  of 
race  activities  for  that  date.  Notice  of 
commencement  and  termination  of  the 
afternoon  regulatory  period  will  be 
made  by  Broadcast  Notice  to  Mariners; 
a  15-minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  broadcast. 

The  nature  of  the  winner  selection 
process  and  other  circumstances  may 
dictate  that  races  will  not  actually  be 
conducted  on  dates'  specified  as  race 
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dates,  in  l|ie  event  of  cancelation  or 
postponement  of  races  scheduled  for  a 
particular  date,  the  Patrol  Ck)mmander's 
election  not  to  implement  these 
regulations  on  that  date  will  bfe 
announced  via  Broadcast  Notice  to 
Mariners. 

The  regulations  also  provide  for  a 
one-way  traffic  pattern  and  a  five-knot 
speed  hmit.  These  requirements  will  be 
activated  by  the  Patrol  Commander 
when  necessary  to  ensure  the  safety  of 
navigation.  Activation  of  these 
additional  regulations  will  be 
announcejL^_patrol  vessels  on  scene 
and  b^^TMdcast  Notice  to  Mariners. 

Additionally,  several  non-anchorage 
areas  are  established  for  the  period  of 
these  regulations  to  promote  smooth 
traffic  flow  and  ensure  access  to  docks 
and  piers. 

These  Special  Local  Regulations  will 
be  enforced  for  that  portion  of  the  race 
venue  which  is  located  within  the 
navigable  waters  of  the  United  States,  to 
minimize  navigational  dangers  and 
ensiue  the  safety  of  vessels  participating 
in  and  viewing  the  races.  Nonobligatory 
guidelines  are  included  for  that  portion 
of  the  race  venue  which  falls  outside  the 
navigable  waters  of  the  United  States. 

All  vessels  which  fail  to  comply  with 
these  regulations  while  operating  within 
the  regulated  areas  during  the  regulatory 
periods  are  subject  to  citation  for  failure 
to  comply  with  these  regulations,  and 
subject  to  the  penalties  presented  in  3-3 
U.S.C.  1236  and  33  CFR  100.50. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order,  h  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Febru.ary  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Transportation  regulatory  poUcies  and 
procedures  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq],  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
smdll  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 


as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  Coast  Guard 
expects  the  impact  of  this  rule  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
rulemaking  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America's  Cup  1995,  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Office  at  the  address  listed  under 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  the  environmental  impact  of 
this  regulation  and  concluded  that, 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B.  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  prepared  in 
connection  with  the  regatta  permit,  has 
been  made  part  of  the  public  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  100  of 
title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  100— tAMENDEDl 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T11- 
004  is  added  to  read  as  follows: 

§100.35711-004    Special  Local 
Regulations;  San  Diego  Bay,  Mission  Bay 
and  lACC  Race  Venue,  CA. 

(a)  Regulated  areas.  This  regulation 
pertains  to  specified  portions  of  San 
Diego  Bay.  Mission  Bay  and  the  waters 
of  the  Pacific  Ocean  immediately 
offshore  of  San  Diego.  Within  these 
waters,  there  are  several  areas  with 
specific  regulations.  The  regulated  areas 
are  defined  by  the  following: 

(1)  West  San  Diego  Bay.  (i)  The 
following  area  is  subject  to  the 
regulations  delineated  below — The 
water  area  seaward  of  a  line  connecting 
the  following  points,  beginning  at: 

32''43'27.0"  N  117''12'48.0"  W  (Harbor 
Island  Light,  LLNR  1700);  thence  to 

32°42'51.0"  N  117''12'32.5"  W  (North 
Island  fight  "N".  LLNR  1705);  thence 
along  the  shoreline  to 

32°40'00.0"  N  117»13'24.0"  W  (Zuniga 
Jetty  Light  "Z".  LLNT?  1520);  thence  to 

32°39'12.0"  N  117"'13'18.0"  W;  thence 
to 

32''37'18.0"  N  117°14'42.0"  W  (Scin 
Diego  Approach  "SD".  LLNR  1485); 
thence  to 

32°40'00.0"  N  117''15'40.0"  W;  thence 
to 

32"'40'00.0"  N  117''14'48.0"  W;  thence 
to 

32''39'54.0"  N  117''13'24.0"  W  (point 
Loma  Light,  LLNR  5);  thence  returning 
along  the  shoreline  to  the  point  of 
beginning. 

Datum:  NAD  83 

(ii)  The  following  area  (the  West 
Basin)  is  excluded  from  this  regulated 
area — ^The  waters  shoreward  of  a  line 
connecting  the  following  points, 
beginning  at: 

32''43'30.0"  N  117°12'48.0"  W;  thence 
to 

32''43'20.0"  N  117''13'0O.0"  W. 

Datum:  NAD  83 

(2)  Non-anchorage  areas.  The 
following  areas  are  non-anchorage  areas: 

(i)  NA-1:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32°41'17.8"  N  117°13'56.7"W;  thence 
to 

32''41'17.4"  N  117''14'01.0"  W;  thence 
to 

32''41'32.0"  N  117''14'03.8"  W;  thence 
to 

32''41'34.5"  N  117'13'58.5"  W;  thence 
returning  to  the  point  of  beginning.  , 
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Datum:  NAD  83 

(ii)  NA-2:  The  waters  bounded  by  a 
Une  connecting  the  following  points, 
begiiming  at: 

32''41'51.3"  N  117»13'57.5"  W;  thence 
to 

32''41'56.4"  N  117''14'12.9"  W;  thence 
to 

32''42'10.5"  N  117''14'04.0"  W;  thence 
to 

32°42'18.0"  N  117''14'00.0"  W 
(Entrance  Range  Front  Light,  LLNR 
1500);  thence  to 

32°42'12.9"  N  117''13'50.0"  W;  thence 
returning  to  the  point  of  begirming. 

Datum:  NAD  83 

(iii)  NA-3:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32'"42'41.0"  N  117''13'22.0"  W;  thence 
to 

32''42'52.8"  N  117'>13'24.6"  W;  thence 
to 

32°^«^.0"  N  117n3'23.0"  W; 
(SJjdjfter  Island  Light  "S".  LLNR  1640); 
lence  to 

32''42'49.0"  N  117''13'13.0"  W;  thence 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(iv)  NA-4:  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 

32''42'55.2"  N  117''13'04.0"  W;  thence 
to 

32»43'05.7"  N  117''13'04.0"  W;  thence 
to 

32''43'19.7"  N  117''13'00.0"  W;  thence 
to 

32''43'24.5"  N  117''12'51.8"  W;  thence 
to 

32»43'08.1"  N  117»12'58.0"  W;  thence 
to 

32«'42'58.1"  N  117''12'54.1"  W;  thence 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(v)  NA-5:  The  waters  bounded  by  a 
/line  coimecting  the  following  points. 
'  beginning  at: 

32''43'00.8"  N  117"'11'23.0"  W;  thence 
to 

32°43'01.0"  N  117«'10'36.0"  W  (south 
west  comer  of  "B  Street"  Pier);  thence 
to 

32''42'46.0"  N  117n0'33.0"  W  (the 
shoreline  to  the  north  west,comer  of  "G 
Street"  Pier);  thence  to_x^ 

32''42'46.2"  N  117»10'58.19"  W; 
thence  returning  to  the  point  of 
beginning. 

Datum:  NAD  83 

(3)  Mission  Bay.  The  following  area  is 
subject  to  the  regulations  delineated 
bel6w-»-The  water  area  between  the 
COLREGS  Demarcation  Line  described 
in  section  80.1106  of  this  chapter  and 


seaward  of  the  West  Mission  Bay 
Bridge,  described  more  particularly  as 
the  water  area  bounded  by  the 
COLREGS  Demarcation  Line,  thence 
along  the  shoreline  to: 

32°46'07.3"  N  117<'14'36.7"  W;  thence 
to 

32''40'00.0"  N  117<'14'27.8"  W;  thence 
along  the  shoreline  to  the  COLREGS 
Demarcation  Line. 

Datum:  NAD  83 

(4)  lACC  Offshore  Race  Venue.  The 
foltowing  area  is  subject  to  the 
regulations  delineated  below— The 
waters  of  the  Pacific  Ocean  bounded  by 
a  line  connecting  the  following  points, 
beginning  at: 

32°37'18.0"  N  117''14'42.0"  W  (San 
Diego  approach  "SD");  thence  to 

32»34'06.0"  N  117''17'00.0"  W;  thence 
to 

32°35'12.0"  N  117''22'48.0"  W;  thence 
to 

32°41'00.0"  N  117''26'00.0"  W;  thence 
to 

32''43'18.0"  N  117''20'00.0"  W;  thence 
to 

32"'43'18.0"  N  117''17'00.0"  W;  thence 
returning  to  the  point  of  beginning. 

Datum:  NAD  83 

(b)  Definitions— [I)  Unaffiliated 
vessels.  All  vessels  that  are  not 
registered  with  the  America's  Cup  '95 
governing  body  (AC'95)  or  the 
Challenger  of  Record  Committee  (CORC) 
as  a  participant,  and  not  designated  as 
an  AC'95  Race  Vessel.  A  CORC  Race 
Vessel,  or  an  Official  Vessel  by  the  Coast 
Guard  Patrol  Commander  are 
unaffiliated  vessels. 

(2)  Participant.  Any  lACC  race  boat, 
L\CC  chase  boat  or  L\CC  tender  that  is 
registered  with  AC'95  or  CORC  while  in 
performance  of  its  official  function 
relative  to  a  given  race. 

(3)  AC'95  or  CORC  Race  Vessels.  Any 
vessel  designated  by  AC'95  or  CORC 
and  approved  by  the  U.S.  Coast  Guard 
Patrol  Commander  that  has  been  given 
official  duties  in  support  of  the  Citizen 
Cup.  Louis  Vuitton  Cup.  or  America's 
Cup  Match  Races.  These  vessels 
include,  but  are  not  limited  to.  mark 
boats,  stake  boats,  and  umpire  boats. 

(4)  Official  Vessels.  Official  Vessels 
are  all  U.S.  Coast  Guard.  U.S.  Coast 
Guard  Auxifiary.  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
official  patrol  vessel  flag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
"America's  Cup  '95"  and  depicting  two 
sailing  vessels  racing  beneath  the 
America's  Cup  trophy.  The  civilian 
vessels  may  include,  but  are  not  limited 


to,  AC'95  and  CORC  Crowd  Control 
Vessels  and  media  vessels.  AC'95  and 
CORC  Crowd  Control  Vessels  are  20-foot 
and  23-foot  Bayliner  power  boats, 
identified  by  the  word  "PATROL" 
followed  by  a  number,  printed  in  large 
letters  on  both  sides  of  the  vessel.  AC'95 
and  CORC  Crowd  Control  Vessels  will 
fly  the  America's  Cup  patrol  flag  and,  if 
required  in  performance  of  their  duties, 
operate  a  yellow  and  red  flashing  light. 

(5)  Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 
it  is  deemed  necessary  for  the  protection 
of  life  and  property. 

Note:  The  Patrol  Commander  may  be 
contacted  during  the  regulatory  periods  on 
VHF/FM  Channel  16  (156.8  MHZ)  or  Channel 
22  (157.1  MHZ)  by  calling  "Coast  Guard 
Patrol  Commander"  or  "Coast  Guard  San 
Diego." 

(6)  Race  dates.  The  following  dates 
are  race  dates:  March  18,  1995  through 
April  2,  1995;  April  9. 1995  through 
April  23. 1995;  and  May  6. 1995  through 
May  27,  1995.  inclusive. 

(c)  Special  Local  Regulations — (1) 
West  San  Diego  Bay.  The  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  Additionally,  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 
implemented  for  a  designated  period 
between  2:30  p.m.  and  7  p.m.  The  time 
of  commencement  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  rate  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 
Broadcast  Notice  to  Mariners.  Notice  of 
the  termination  of  the  afternoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners, 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  wrill  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Participant  vessels  shall  be 
operated  under  auxiliary  power  or  tow 
when  transiting  San  Diego  Bay. 
Participants  shall  not  op>erate  their 
vessels  exclusively  under  sail  within 
San  Diego  Bay  without  the  express 
permission  of  the  Patrol  Commander  to 
do  so.  lACC  boats  may  fi^erate  with 
mainsail  set  while  being  towed. 
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(ii)  Participant  and  unaffiliated 
vessels  shall  not  exceed  a  speed  of  ten 
knots. 

(iii)  Unaffiliated  sail  vessels  shall 
operate  under  auxiliary  power  or  tow. 
Motor-sailing  with  mainsail  only  will  be 
allowed. 

(iv)  When  transiting  through  the 
regulated  areas  is  necessary,  unaffiliated 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 

(v)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(vi)  No  vessel  shall  anchor  in  a  non- 
anchorage  area  specified  in  paragraph 
(a)(2)  of  this  section,  except  in  the  case 
of  an  emergency.  If  equipped  with  a 
VHF/FM  radio,  the  vessel  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(2)  Mission  Bay.  The  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  Additionally,  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 
implemented  for  a  designated  period 
between  2;30  p.m.  and  7  p.m.  The  time 
of  commencement  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  race  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
iBinute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 
Broadcast  Notice  to  Mariners.  Notice  of 
the  termination  of  the  afternoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners, 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Participant  and  unaffiliated  vessels 
shall  not  exceed  five  knots. 

(ii)  Participant  and  imaffiliated  sail 
vessels  shall  operate  under  auxiliary 
Y  power  or  tow.  Motor-sailing  with 
\QdJ%sail  only  will  be  allowed. 

(ill)  When  transiting  through  the 
regulated  area  is  necessary,  unaffiliated 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 

(iv)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(3)  lACC  Offshore  Race  Venue.  The 
following  regulations  are  in  effect 
between  the  hours  of  10  a.m.  and  5:30 
p.m.  each  race  date  on  those  waters 
within  the  LACC  Offshore  Race  Venue 


which  fall  within  the  navigable  waters 
of  the  United  States,  i.e.,  those  waters 
within  three  nautical  miles  (3nm)  of  the 
baseline  from  which  the  territorial  sea  is 
measured.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  UnaffiUated  vessels  shall  remain 
outside  the  course  perimeter,  as  ma|rked 
by  the  AC'95  or  CORC  Race  Vessel^  and 
Official  Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

Note:  The  regulations  specified  in  this 
paragraph  apply  only  within  the  navigable 
waters  of  the  United  States.  In  all  waters 
within  the  lACC  Race  Venue  which  fall 
outside  the  navigable  waters  of  the  United 
States,  during  the  specified  dates  and  times, 
the  following  nonobligatory  guidelines  apply: 

(A)  All  unaffiliated  vessels  should  remain 
clear  of  the  race  venue  and  avoid  interfering 
with  any  participant.  AC'95  or  CORC  Race 
Vessel,  or  Official  Vessel.  Interference  with 
race  activities  may  constitute  a  safety  hazard 
warranting  cancelation  or  termination  of  all 
or  part  of  the  race  activities  by  the  Patrol 
Commander. 

(B)  Any  unauthorized  entry  within  the  race 
course  perimeter,  as  marked  by  the  AG'95  or 
CORC  Race  Vessels  and  Official  Vessels,  by 
unaffiliated  vessels  constitutes  a  risk  to  the 
safety  of  marine  traffic.  Such  entry  will 
constitute  a  factor  to  be  considered  in 
determining  whether  a  person  has  operated 

a  vessel  in  a  negligent  manner  in  violation  of 
46  U.S.C.  2302. 

(4)  One-way  traffic  and  five-knot 
speed  limit.  The  Patrol  Commander  may 
implement  one-way  traffic  patterns  and 
a  five-knot  speed  limit  in. the  regulated 
areas  or  portions  thereof  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notion  of  one- 
way traffic  and  a  five-knot  speed  limit 
shall  be  made  by  Broadcast  Notice  to 
Mariners.  If  one-way  traffic  patterns  are 
implemented,  participant  and 
unaffiliated  vessels  are  required  to 
transit  the  applicable  regulated  area(s) 
in  either  an  inbound  direction 
(proceeding  into  port)  or  an  outbound 
direction  (proceeding  to  sea).  No  traffic 
in  any  direction  other  than  inbound  or 
outbound)  (i.e.,  cross  traffic)  will  be 
permitted  in  the  area  of  implementation. 
If  a  five-knot  speed  limit  is 
implemented,  all  traffic  entering  or 
exiting  the  harbors  will  be  required  to 
make  a  speed  of  no  more  than  five  knots 
through  the  water.  If  one-way  traffic  or 
a  five-knot  speed  limit  is  implemented, 
all  participant  and  unaffiliated  vessels 
shall  also  abide  by  all  other 
nonconflicting  provisions  contained 


within  these  special  local  regulations 
associated  with  the  regulated  area. 

(d)  Effective  dates.  These  regulations 
become  effective  10  a.m.  PST  on  March 
18, 1995  and  terminate  at  7  p.m.  PDT  on 
May  27, 1995  unbss  cancelled  earlier  by 
the  District  Commander 

Dated:  Februar>'  16, 1995. 
R.A.  Appelbaum, 

Rear  Admiral.  U.S.  Coast  Guard, 
Commander.  Eleventh  Coast  Guard  District. 
(FR  Doc.  95-5170  Filed  3-1-95;  8:45  ami 

BILUNG  CODE  4>ia-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  485  and  486 
[BPD-798-CN] 

Medicare  Program;  Providers  and 
Suppliers  of  Specialized  Services — 
Technical  Amendments;  Corrections 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction. 

SUMMARY:  Federal  Register  document 
No.  95-485.  beginning  on  page  2325  of 
the  issue  of  Monday,  January  9, 1995, 
redesignated  several  subparts  of  42  CFR 
part  405  of  the  HCFA  regulations  under 
part  485  and  a  new  part  486.  The 
redesignation  required  correction  of 
several  references  to  the  previous 
designation  of  certain  sections.  This 
notice  corrects  an  error  in  one  of  those 
reference  corre.ctions,  and  an  error  in  a 
paragraph  heading. 
EFFECTIVE  DATE:  February  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luisa  V.  Iglesias.  (202)  690-6383. 

Corrections 

1.  On  page  2328,  column  2,  in 

§  485.717,  the  heading  for  paragraph  (b), 
"Standard:  Arrangements  for  social  or 
rehabilitation  services."  is  corrected  to 
read  "Standard:  Arrangements  for  social 
or  vocational  adjustment  services.". 

§484.38    [Corrected] 

2.  On  page  2329,  column  3,  the 
amendatorj'  language  for  §  484.38  under 
item  b.  is  corrected  to  read  as  follows: 

b.  In  §484.38,  "§§405.1717  through 
405.1719,  405.1721,  405.1723,  and 
405.1725  of  this  chapter"  is  revised  to 
read  "§§485.711,  485.713,  485.715. 
485.719,  485.723,  and  485.727  of  this 
chapter". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 


Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  February  16, 1995. 
Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information, 
Resources  Management. 
[FR  Doc.  95-^712  Filed  3-1-95;  8:45  am] 
BILUNQ  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7119 

[A2-830-1 430-01 ;  AZA-1 2956] 

Revocation  of  Two  Secretarial  Orders 
Dated  April  23, 1943;  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  two 
Secretarial  Orders  dated  April  23, 1943, 
in  their  entirety.  One  withdrew  3,666.08 
acres  of  National  Forest  System  lands 
and  the  other  withdrew  35.34  acres  of 
pubhc  land,  totaling  3,701.42  acres, 
withdrawn  for  the  Bureau  of 
Reclamation's  proposed  Snowfiake 
Project.  The  withdrawals  are  no  longer 
needed  and  the  revocation  is  needed  to 
permit  disposal  of  the  land  through  land 
exchange.  This  action  will  open 
2,791.99  acres  to  mining  and  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  remaining  874.09  acres  of 
National  Forest  System  lands  are  within 
an  overlapping  withdrawal  and 
consequently  wdll  remain  closed  to 
mining  and  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  land.  The  35.34  acres  of 
public  land  will  be  opened  to  surface 
entry  and  mining  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  All  of  the  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  April 
23,  1943,  which  withdrew  the  following 


described  National  Forest  System  lands, 
is  hereby  revoked  in  its  entirety:' 

Gila  and  Salt  River  Meridian 

Sitgreaves  National  Forests 
T.  9  N.,  R.  22  E., 
Sec.  2,  lot  5  (formerly  lot  1),  lot  6  (formerly 

lot  2),  lots  11  and  12  (formerly  SV2NEV4), 

and  SEV4; 
Sec.  3,  lot  3,  lot  6  (formerly  lot  2),  lot  7 

(formerly  SWV4NEV4),  SEV4NWV4,  E'/z 

lot  11  (formerly  EV2SWV4SEV4),  and  lot 

12  (formerly  SEV4SEV4); 
Sec.  10,  EV2NEV4,  NWV4NEV4, 

EV2NEV4NWV4,  EVzEVzWVzSW'A, 

SWV4SEV4,  and  EV2SEV4; 
Sec.  11,  NEV4NEV4,  EV2SEV4NEV4, 

WV2WV2,  and  EV2SEV4SWV4: 
Sec.  14,  WV2NWV4,  S'/iSEV4NWV4,  and 

NEV4SWV4; 
Sec.  15,  NEV4,  E'/iNWV4,  and 

EV2EV2NWV4NWV4; 
Sec.  16,  lots  3,  4,  7,  and  11,  lots  16  to  18, 

inclusive,  lots  20,  21,  and  24. 
T.  11  N.,  R.  21  E., 

Sec.  1,  lots  2  to  5,  inclusive,  lots  7,  8,  9 

(formerly  lot  1),  lot  10,  SWV4NEV4, 

SWV«,  and  WV2SEV4: 
Sec.  12,  lots  1  to  4.  inclusive,  WV2EV2,  and 

VVVz. 
T.  12  N.,  R.  21  E., 
Sec.  26. 

The  areas  described  aggregate  3.666.08 
acres  in  Navajo  County. 

2.  The  Secretarial  Order  dated  April 
23,  1943,  which  withdrew  the  following 
described  pubUc  land,  is  hereby  revoked 
in  its  entirety: 

Gila  and  Salt  River  Meridian 

T.  11  N.,  R.  22E., 
Sec.  6.  lot  7. 

The  area  described  contains  35.34  acres  in 
Navajo  County. 

3.  The  following  described  lands  are 
within  an  overlapping  Forest  Service 
withdrawal.  Pubhc  Land  Order  No. 
1626  as  amended,  and  consequently 
will  remain  closed  to  mining  and  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands: 

Gila  and  Salt  River  Meridian 

Sitgreaves  National  Forests 

T.  9N..R.  22E., 
Sec.  10,  EV2NEV4.  NWV4NEV4, 

E V2NEV4NWV4,  EV2E  •/2W>/<jSWV4. 

SWV4SEV,.  and  EV2SEV4; 
Sec.  15,  NEV4,  EV2NWV4,  and 

EV2EV2NWV4NWV4; 
Sec.  16,  lots  3.  4,  7.  11,  lots  16  to  18. 

inclusive,  lot  20  (formerly  lot  2),  lot  21 

(formerly  lots  8  and  9),  and  lot  24 

(formerly  lot  10). 

The  areas  described  aggregate  874.09  acres  in 
Navajo  County. 

4.  At  10  a.m.  on  April  3,  1995,  the 
lands  described  in  paragraphs  1  and  2, 
except  those  lands  described  in 
paragraph  3,  will  be  opened  to  location 


and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
imder  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  estabUsh  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  wrill  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

5.  At  10  a.m.  on  April  3, 1995,  the 
lands  described  in  paragraph  1  except, 
those  lands  described  in  paragraph  3, 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
vahd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

6.  At  10  a.m.  on  April  3,  1995,  the 
land  described  in  paragraph  2  will  be 
opened  to  the  operation  of  the  pubhc 
land  laws  generally,  subject  to  vahd 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  vahd  applications 
received  at  or  prior  to  10  a.m.  on  April 
3,  1995  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  February  16.  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-5087  Filed  3-1-95;  8:45  am) 

BiLUNG  CODE  4310-32^ 


43  CFR  Public  Land  Order  7120 
[AK-932-1 430-01;  F-031038) 

Revocation  of  Public  Land  Order  No. 
743;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  pubhc  land  order,  as  it  affects 
approximately  1.9  acres  of  public  land 
withdrawn  for  use  by  the  Etepartment  of 
Agriculture,  Soil  Conservation  Service, 
for  building  purposes  in  Fairbanks.  The 
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land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  This  action 
also  allows  the  conveyance  of  the  land 
to  the  State  of  Alaska,  if  such  land  is 
otherwise  available.  Any  land  described 
herein  that  is  not  conveyed  to  the  State 
is  opened  and  will  be  subject  to  the 
terms  and  conditions  of  Public  Land 
Order  No.  5180,  as  amended,  and  any 
other  withdrawal  of  record. 
EFFECTIVE  DATE:  March  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office.  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  hiterior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  and  by^86ctttn^l7(d)(l)  of 
the  Alaska  Native  Claims  SetHement  Act 
43  U.S.C.  1616(d)(1)  (1988),  it  lisprdered 
as  follows:  , 

1.  Public  Land  Order  No.  743.  which 
withdrew  pubUc  land  for  building 
purposes  in  Fairbanks,  is  hereby 
revoked  as  it  affects  the  following 
described  land: 

Fairbanks  Meridian 

A  parcel  of  land  located  within  lot  2.  sec. 
5.  T.  1  S..  R  1  W..  more  particularly 
described  as: 
Beginning  at  the  southeast  comer  of  said  lot 

2; 
Thence,  west  along  the  southerly  line  of  said 

lot  2.  530  feet,  more  or  less,  to  the 

southerly  line  of  College  Road; 
Thence,  northeasterly  along  the  southerly 

line  of  said  College  Road  610  feet,  more  or 

less,  to  the  east  line  of  said  lot  2; 
Thence,  south  along  the  east  line  of  said  lot 

2,  310  feet,  more  or  less,  to  the  point  of 
beginning. 

The  area  described  contains  approximately 
i.90  acres. 


2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7,  1958,  48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  for  the  land 
described  above,  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  condrtions  of  Public  Land  Order 
No.  5180,  as  amended,  and  any  other 
withdrawal  of  record. 

Dated:  February  16, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[PR  Doc.  95-5143  Filed  3-1-95;  8:45  am] 
BILUNG  CODE  4310-JA-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1837 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Pension  Portability; 
Correction 

AGENCY:  Office  of  Procurement, 

Acquisition  Liaison  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  pubUshed  Tuesday,  November  29, 
1994  (59  FR  60916).  The  regulation 
related  to  pension  portability. 
EFFECTIVE  DATE:  December  29, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  superseded,  as 
of  the  effective  date,  NASA  FAR 
Supplement  coverage  on  pension 
portability  in  48  CFR  1837.101. 
1837.110.  1837.170.  and  1852.237-71. 

Need  for  Correction 

As  pubhshed.  the  final  regulations 
contained  an  error  in  the  amendatory 
language  for  48  CFR  subpart  1837.1.  The 
amendatory  language  revised  subpart 
1837.1  in  its  entirety.  In  subpart  1837.1. 
the  revision  should  have  been  limited  to 
the  three  sections  on  pension 
portability.  As  a  result  of  the  error,  three 
sections  unrelated  to  pension  portability 
were  unintentionally  removed.  This 
correction  is  needed  in  order  to  retain 
sections  1837.104, 1837.105,  and 
1837.110-70. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  29,  1994,  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-29273,  is  corrected  as 
follows: 

Paragraph  2.  On  page  60917,  in  the 
first  column,  the  amendatory  language 
is  corrected  to  read  "In  subpart  1837.1, 
sections  1837.101.  1837.110.  and 
1837.170  are  revised  to  read  as  follows:" 
David  K.  Beck, 

Federal  Register  Liaison  Officer,  Office  of 
Procurement. 

[FR  Doc.  95-5133  Filed  3-1-95;  8:45  am) 
BILUNG  CODE  7$10-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  95-CE-12-AO] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  HP137  Mkl  and  Series 
200  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Jetstream 
Aircraft  Limited  (JAL)  HP137  Mkl  and 
series  200  airplanes.  The  proposed 
action  would  require  incorporating 
operating  Umitations  that  revise  the 
maximum  flap  operating  speed  for 
DOWN  flaps  to  120  lOAS,  and  that 
prohibit  extending  the  flaps  beyond  the 
take-off  position  if  ice  is  visible  on  the 
airplane.  An  incident  where  an  airplane 
of  similar  type  design  to  that  of  the 
affected  airplanes  experienced  sudden 
pitch  down  because  of  the  accretion  of 
over  one-inch  of  ice  prompted  the 
proposed  action.  The  actions  specified 
in  this  proposed  AD  are  intended  to 
prevent  sudden  pitch  down  of  the 
airplane  during  icing  conditions,  which 
could  lead  to  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  May  15, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-12- 
AD.  Room  1558.  601  E  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 


(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  hic. 
Librarian,  P.O.  Box  16029,  EhiUes 
International  Airport,  Washington.  DC 
20041-6029;  telephone  (703) 406-1161; 
facsimile  (703)  406-1469.  This 
_    information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer.  Program  Officer. 
Brussels  Aircraft  Certification  Office. 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr.,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATK)N: 
Commeiits  Invitf^d 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  fight  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  wrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-12-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion:  An  incident  involving  a 
JAL  Model  3101  airplane  prompted  the 
FAA  to  issue  the  follovnng  AD's  on  the 
Model  3101  airplanes: 

•  AD  91-08-01:  required  revising  the 
maximum  speed  for  flaps  at  50  degrees 
&x)m  153/149  KIAS  to  130  KIAS;  and 
limiting  the  maximum  flap  extension  to 
20  degrees  anytime  ice  is  present  on  the 
airplane  until  it  was  superseded  by  AD 
95-02-06;  and 

•  AD  95-02-06:  requires 
incorporating  the  35-degree  flap  system 
modification  as  terminating  action  for 
the  flap  speed  and  flap  extension 
limitations  required  by  AD  91-08-01. 

The  JAL  HP137  Mkl  and  Jetstream 
series  200  airplanes  are  of  a  similar  type 
design  to  the  Jetstream  Model  3101 
airplanes.  The  FAA  has  determined  that 
action  similar  to  the  flap  speed  and  flap 
extension  limitations  required  on  the 
Model  3101  airplanes  by  AD  91-08-01 
should  be  taken  on  the  JAL  HP137  Mkl 
and  Jetstream  series  200  airplanes. 

JAL  has  issued  Jetstream  Service 
Bulletin  (SB)  27-A-JA  911044.  dated 
January  31. 1992.  which  specifies 
changes  in  operational  procedures  for 
landing  in  icing  conditions  for  JAL 
HP137  Mkl  and  Jetstream  series  200 
airplanes. 

In  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom,  the  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  Jetstream  SB  27-A- 
JA  911044.  dated  January  31,  1992.  as 
mandatory.  The  CAA  classifying  a 
service  document  as  mandatory  is  the 
same  for  airplanes  registered  in  the 
United  Kingdom  as  the  FAA  issuing  an 
AD  for  airplanes  registered  in  the 
United  States. 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
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kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl  and 
Jetstream  series  200  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  incorporating  operating 
limitations  that  revise  the  maximum 
flap  operating  speed  for  DOWN  flaps  to 
120  KIAS.  and  that  prohibit  extending 
the  flaps  beyond  the  take-off  position  if 
ice  is  visible  on  the  airplane.  The 
proposed  actions  would  be 
accomplished  in  accordance  with 
Jetstream  SB  27-A-JA  911044,  dated 
January  31,  1992. 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts 
(placards  fabricated  from  local 
resources)  cost  approximately  $30  per    . 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $900. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  incorporated  the  proposed 
limitations. 

All  10  of  the  affected  airplanes  are 
HP137  Mkl's;  there  are  no  Jetstream 
series  200  airplanes  registered  in  the 
United  States,  but  they  are  type 
certificated  for  operation  in  the  United 
States.  According  to  FAA  records,  none 
of  these  HP137  Mkl  airplanes  are  in 
operation.  Since  there  are  no  airplanes 
currently  in  operation,  the  cost  impact 
of  the  proposed  AD  would  be  narrowed 
to  only  those  owners/operators 
returning  their  airplane  to  operation. 

The  regulations  proposed  nerein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


Fr\i034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  95- 
CE-12-AD. 

Applicability:  HP137  Mkl  and  J^st^am 
Series  200  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  oi^safe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  includ^  an 
assessment  of  the  effect  of  the  changed  \ 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  sudden  pitch  down  of  the 
airplane  during  icing  conditions,  which 
could  lead  to  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Modify  the  operating  limitations 
placards  located  on  the  flight  deck  in 


accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  )etstream  Service 
Bulletin  (SB)  No.  27-A-JA  911044,  dated 
January  31, 1992.  This  modification  limits 
the  maximum  flap  operating  speed  for 
DOWN  flaps  to  120  indicated  airspeed 
(KIAS).  Insert  a  copy  of  this  AD  into  the 
Limitations  section  of  the  applicable  airplane 
flight  manual  (AFM). 

(b)  Fabricate  a  placard  with  the  words  "Do 
not  extend  the  flaps  beyond  the  take-off 
position  if  ice  is  visible  on  the  aircraft. 
Ensure  the  landing  gear  selector  is  down 
prior  to  landing."  Install  this  placard  on  the 
airplane's  instrument  panel  within  the  pilot's 
clear  view.  Insert  a  copy  of  paragraph  B. 
Instructions  for  Aircraft  Operations  of  the 
Accomplishment  Instructions  section  of 
Jetstream  SB  27-A-JA  911044,  dated  January 
31, 1992,  into  the  Limitations  section  of  the 
AFM. 

Note  2:  Parts  of  the  airplane  where  ice 
could  specifically  be  visible  include  the 
windshield  wipers,  center  windshield, 
propeller  spinners,  or  inboard  wing  leading 
edges. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  airplanes  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or  . 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office  (AGO),  Europe,  Africa,  Middle  East 
office,  FAA,  c/o  American  Embassy,  B-1000, 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  KA9  2RVV 
Scotland;  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  24, 1995. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  95-5121  Filed  3-1-95;  8:45  am) 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-CE-09-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  HP137  Mk1  and 
Jetstream  Series  200  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  to 
supersede  Airworthiness  Directive  (AD) 
83-05-01,  which  currently  requires  the 
following  on  Jetstream  Aircraft  Limited 
(JAL)  HP137  Mkl  and  Jetstream  series 
200  airplanes:  Repetitively  inspecting  , 
the  wing  lower  skin  panels  at  the  main 
gear  bay  cutout  for  loose  or  damaged 
rivets  and  cracks,  replacing  loose  or 
damaged  rivets,  and  repairing  any 
cracked  wing  lower  skin  panel.  The 
Federal  Aviation  Administration's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require 
reinforcing  the  wing  lower  skin  at  both 
the  landing  gear  cutout  at  Wing  Station 
(WS)  115  and  the  undercarriage  bay 
cutout  at  WS  60  and  WS  90.  as 
terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  83-05-01.  The  actions  specified 
in  the  proposed  AD  are  intended  to 
prevent  wing  damage  caused  by  cracks 
or  loose  or  damaged  rivets  in  the  wing 
lower  skin  panels,  which,  if  not 
detected  and  corrected,  could  result  in 
damage  to  the  point  of  structural  failure. 
DATES:  Comments  must  be  received  on 
or  before  May  15. 1995. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  tripHcate  to  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-09-AD,  Room  1558,  601  E  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport.  Washington,  DC 
20041-6029;  telephone  (703) 406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer. 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000, 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr.,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service.  FAA.  1201 
Wahiut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  commeals,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-09-AD,  Room 
1558,  601  E  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  rehance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances. 


reduce  the  niunber  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  The  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  insp>ection;  (2)  the 
probabiUty  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  occurring  to  an  adjacent 
structure  as  a  result  of  the  problem. 
These  factors  have  led  the  FAA  to 
estabhsh  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  eliminate,  or,  in  certain 
instances,  reduce  the  number  of  critical 
repetitive  inspections. 

From  this  review,  the  FAA  has 
identified  AD  83-05-01,  Amendment 
39-4573,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that,  when 
incorporated,  would  eliminate  the  need 
for  short-interval  and  critical  repetitive 
inspections.  AD  83-05-01  currently 
requires  repetitively  inspecting  the  wing 
lower  skin  panels  at  the  main  gear  bay 
cutout  for  loose  or  damaged  rivets  and 
cracks,  replacing  loose  or  damaged 
rivets,  and  repairing  any  cracked  wing 
lower  skin  panel.  T^e  inspections  are 
accomplished  in  accordance  witl\ 
Jetstream  Service  Bulletin  (SB)  No.  7/3, 
dated  October  1980. 

JAL  has  introduced  two  wing  lower 
skin  reinforcements  that,  when 
incorporated,  (1)  Reinforce  the  wing 
lower  skin  at  the  landing  gear  bay 
cutout  at  WS  115  (Modification  No. 
5122),  and  (2)  reinforce  the  wing  lower 
skin  at  undercarriage  bay  cutout 
between  WS  60  and  WS  90 
(Modification  No.  5146).  Jetstream  SB 
57-JM5221  specifies  procedures  for 
incorporating  Modification  5221,  and 
Modification  No.  5146  Part  2  (Ref  7/ 
5146),  specifies  procediu«s  for 
incorporating  Modification  5146. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  eliminate  the  repetitive  short- 
interval  inspections  required  by  AD  83- 
05-01,  Amendment  39-4573,  and  to 
prevent  wing  damage  caused  by  cracks 
or  loose  or  damaged  rivets  in  the  wing 
lower  skin  panels,  which,  if  not 
detected  and  corrected,  could  result  in 
damage  to  the  point  of  structural  failure. 
This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
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applicable  bilateral  airworthiness 
agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl  and 
Jetstream  series  200  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  83-05-01  with  a 
new  AD  that  would  (1)  retain  the 
requirements  of  repetitively  inspecting 
the  wing  lower  skin  panels  at  the  main 
gear  bay  cutout  for  loose  or  damaged 
rivets  and  cracks,  replacing  loose  or 
damaged  rivets,  and  repairing  any 
cracked  wing  lower  skin  panel;  and  (2) 
require  incorporating  Modification  Nos. 
5122  and  5146  as  terminating  action  for 
the  repetitive  inspections.  The  proposed 
inspection  would  be  accomplished  in 
accordance  with  Jetstream  SB  No.  7/3, 
dated  October  1980.  Modification  5122 
would  be  accompUshed  in  accordance 
with  Jetstream  SB  57-JM5221,  dated 
September  28, 1984,  and  Jetstream 
Modification  5146  would  be 
accomplished  in  accordance  with 
Modification  No.  5146  Part  2  (Ref  7/ 
5146),  which  incorporates  the  following 
pages: 


Pages 

Issue 
level 

Date 

1.2.4,  7,  and  8 
3,  5,  and  6 

1 
2 

March  1981. 
August  1982. 

UMI 


The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  332  workhours  per 
airplane  to  accomplish  the  proposed 
mcxlifications  (172  workhours  for 
Modification  5221  and  160  workhoiu^ 
for  Modification  5146),  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately 
$12,000  per  airplane  ($2,400  for 
Modification  5221  and  $9,600  for 
Modification  5146).  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $319,200  ($31,920  per 
airplane). 

All  10  of  the  affected  airplanes  are 
HP137  Mkl's;  there  are  no  Jetstream 
series  200  airplanes  registered  in  the 
United  States,  but  they  are  type 
certificated  for  operation  in  the  United 
States.  According  to  FAA  records,  none 
of  these  HP137  Mkl  airplanes  are  in 
operation.  JAL  no  longer  stocks 
Modification  No.  5122.  but  can  develop 
modification  kits  within  three  months 
after  order.  Since  there  are  no  airplanes 
currently  in  operation,  the  cost  impact 
of  the  proposed  AD  would  be  narrowed 
to  only  those  owners/operators 
returning  their  airplane  to  operation. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  \ct.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  83-05-01.  Amendment 
39-4573.  and  adding  a  new  AD  to  read 
as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  95- 
CE-09-AD.  Supersedes  AD  83-05-01. 
Amendment  39-4573. 

Applicability:  HP137  Mkl  and  Jetstream 
Series  200  aiqilanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  (jerformance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  wing  damage  caused  by  cracks 
or  loose  or  damaged  rivets  in  the  wing  lower 
skin  panels,  which,  if  not  detected  and 
corrected,  could  result  in  damage  to  the  p>oint 
of  structural  failure,  accomplish  the 
following: 

(a)  Upon  the  accumulation  of  6,500  hours 
time-in-service  (TIS)  or  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  unless 
already  accomplished  (see  NOTE  1),  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS  until  the  modifications  required  by 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  are 
incorporated,  accomplish  the  following: 

(1)  Inspect  the  wing  lower  skin  between 
Wing  Station  (WS)  60  and  WS  115  for  loose 
or  damaged  rivets  or  cracks  in  accordance 
with  section  3.  ACTION,  paragraphs  (a) 
through  (e),  of  Jetstream  Service  Bulletin  (SB) 
No.  7/3,  dated  October  1980. 

(2)  Replace  any  loose  or  damaged  rivets 
and  repair  any  cracked  wing  lower  skin  panel 
in  accordance  with  section  3.  ACTION, 
paragraphs  (f)  tiirough  (k),  of  Jetstream  SB 
No.  7/3.  dated  October  1980. 

Note  2:  The  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  are  the  same  as 
required  by  superseded  AD  83-05-01.  The 
intent  of  this  AD  is  to  maintain  this  repetitive 
inspection  program  for  the  affected  airplane 
operators  until  the  requirements  of  paragraph 
(b)  of  this  AD  are  accomplished. 

(b)  Upon  the  accumulation  of  10,000  hours 
TIS  or  within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  following: 

(1)  Reinforce  the  wing  lower  skin  at  the 
landing  gear  bay  cutout  at  WS  115  in 
accordance  with  Jetstream  SB  57-JM5221, 
dated  September  18, 1984.  This  is  referred  to 
as  Modification  5221. 

(2)  Reinforce  the  wing  lower  skin  at 
undercarriage  bay  cutout  between  WS  60  and 
WS  90  in  accordance  with  Modification  No. 
5146  Part  2  (Ref  7/5146),  which  incorporates 
the  following  pages: 


Pages 

Issue 
level 

Date 

1.2.4.  7,  and  8 
3,  5.  and  6 

1 
2 

March  1981. 
August  1982. 

terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office  (ACO),  Europe,  Africa,  Middle  East 
office.  FAA,  c/o  American  Embassy,  B-1000, 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  KA9  2RW 
Scotland;  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  EhiUes  International  Airport, 
Washington,  DC  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E  12th  Street, 
Kansas  City,  Missouri  64106. 

(g)  This  amendment  supersedes  AD  83-05- 
01,  Amendment  39—4573. 

Issued  in  Kansas  City,  Missouri,  on 
February  24,  1995. 
Barry  O.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  95-5122  Filed  3-1-95;  8:45  am) 
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(c)  The  reinforcements  required  by 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  may 
be  accomplished  prior  to  10,000  hours  TIS  as 


RAILROAD  RETIREMEFfT  BOARD 
20  CFR  Part  200 

[RIN  3220-AB12] 

General  Administration  ^ 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Raihoad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  explain  when  the  Board 
will  provide  custom  tailored 
information  to  a  member  of  the  public 
and  to  set  forth  the  charges  for  such 
special  services.  The  Board  also 
proposes  to  amend  its  regulations  to 
explain  when  the  Board  may  provide 
custom  tailored  information  without 
charging  for  that  service. 

DATES:  Comment  shall  be  submitted  on 
or  before  May  1 .  1995. 


.ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  Bureau  of  Law,  Railroad 
Retirement  Board.  844  Rush  Street, 
Chicago.  Illinois  60611,  (312)  751-4929, 
TDD  (312)  751-4701. 

SUPPLEMENTARY  INFORMATION:  0MB 
Circular  A-25  estabUshes  Federal  policy 
regarding  fees  to  be  assessed  for  special 
benefits.  In  the  case  of  the  Railroad 
Retirement  Board  those  benefits  would 
be  the  provision  of  custom  tailored  or 
non-routine  information  services.  The 
Board  proposes  to  require  payment  of 
the  Board's  actual  costs,  as  defined  in 
the  proposed  rule,  for  the  provision  of 
such  services.  Consistent  with  OMB 
Circular  A-25,  the  proposed  rule 
provides  that  if  it  is  determined  that  the 
identity  of  the  specific  beneficiary  is 
obscure  and  that  provision  of  the 
information  can  be  considered  primarily 
as  benefiting  broadly  the  general  pubhc, 
then  the  Board  may  determine  in  a 
particular  case  not  to  charge  for  the 
service.  However,  consistent  with  the 
authority  contained  in  section  12(d)  of 
the  Railroad  Unemployment  hisurance 
Act  (which  is  incorporated  into  the 
Railroad  Retirement  Act  by  section 
7(b)(3)  of  the  Act),  the  proposed 
regulation  provides  that  charges  may  be 
assessed  in  any  specific  case.  This 
regulation  does  not  cover  information 
which  is  required  to  be  disclosed  by 
statute  or  regulation  such  as  information 
required  to  be  disclosed  under  the 
Freedom  of  hiformation  Act. 

The  Board,  in  conjunction  with  the 
Office  of  Management  and  Budget,  has 
determined  that  this  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Therefore,  no 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees.  Railroad 
retirement.  Railroad  unemployment 
insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  11.  part  200  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART20&-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f[b)(5)  and  45 
U.S.C.  362;  §  200.4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  under  5  U.S.C.  552a; 
§  200.6  also  issued  under  5  U.S.C.  552b;  and 
§  200.7  also  issued  under  31  U.S.C.  3717. 


2.  Section  200.4  is  amended  by 
adding  paragraphs  (o)  and  (p)  to  read  as 
follows: 


§200.4 
public. 


Availability  of  Information  to 


(0)  Custom  Tailored  Information 
Services;  Fees  Charged. 

This  paragraph  and  paragraph  (p)  of 
this  section  set  forth  the  policy  ofthe 
Railroad  Retirement  Board  with  respect 
to  the  assessment  of  a  fee  for  providing 
custom  tailored  information  where 
requested.  Except  as  provided  in 
paragraphs  (o)(4)  (vii)  and  (p)  of  this 
section,  a  fee  shall  be  charged  for 
providing  custom  tailored  information. 

(1)  Definition:  Custom  tailored 
information.  Custom  tailored 
information  is  information  not 
otherwise  required  to  be  disclosed 
under  this  part  but  which  can  be  created 
or  extracted  and  manipulated, 
reformatted,  or  otherwise  prepared  to 
the  specifications  of  the  requester  from 
existing  records.  For  example,  the  Board 
needs  to  program  computers  to  provide 
data  in  a  particular  format  or  to  compile 
selected  items  from  records,  provide 
statistical  data,  ratios,  proportions, 
percentages,  etc.,  and  this  data  is  not 
already  compiled  and  available,  the  end 
product  would  be  tho  result  of  custom 
tailored  information  services. 

(2)  Providing  custom  tailored 
information.  The  Board  is  not  required 
to  provide  custom  tailored  information. 
It  will  do  so  only  when  the  appropriate 
fees  have  been  paid  as  provided  in 
paragraph  (o)(4)  of  this  section  and 
when  the  request  for  such  information 
will  not  divert  staff  and  equipment  ft-om 
the  Board's  primary  responsibihties. 

(3)  Requesting  custom  tailored 
information,  hiformation  may  be 
requested  in  person,  by  telephone,  or  by 
mail.  Any  reuqest  should  reasonably 
describe  the  information  wanted  and 
may  be  sent  to  the  Director  of 
Administration,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
lUinois  60611-2092. 

(4)  Fee  schedule.  Request  for  custom 
tailored  information  are  chargeable 
according  to  the  following  schedule: 

(i)  Manual  searching  for  records.  Full 
cost  of  the  time  of  the  employees  who 
perform  the  service,  even  if  records 
cannot  be  found,  Danagement  and 
supervisory  costs,  plus  the  full  costs  of 
any  machine  time  and  materials  the 
employee  uses.  Consulting  and  other 
indirect  costs  will  be  assessed  as 
appropriate. 

(ii)  Photocopying  or  reproducing 
records  on  magnetic  tapes  or  computer 
diskettes.  The  charge  for  making 
photocopies  of  any  size  document  shall 
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be  $.10  per  copy  per  page.  The  charge 
for  reproducing  records  on  magnetic 
tapes  or  computer  diskettes  is  the  full 
cost  of  the  operator's  time  plus  the  full 
cost  of  the  machine  time  and  the 
materials  used. 

(iii)  Use  of  electronic  data  processing 
equipment  to  obtain  records.  Full  cost 
for  the  service,  including  computer 
search  time  and  computer  runs  and 
printouts,  and  the  time  of  computer 
programmers  and  operators  and  of  other 
employees. 

(iv)  Certification  or  authentication. 
Full  cost  of  certification  and 
authentication. 

(v)  Providing  other  special  sendees. 
Full  cost  of  the  time  of  the  employee 
who  performs  the  service,  management 
and  supervisory  costs,  plus  the  full  costs 
of  any  machine  time  and  materials  the 
employee  uses.  Consulting  and  other 
indirect  costs  will  be  assessed  as 
appropriate. 

(vi)  Special  forwarding  arrangements. 
Full  cost  of  special  arrangements  for 
forwarding  material  requested. 

(vii)  Statutory  supersession.  Where  a 
Federal  statute  prohibits  the  assessment 
of  a  charge  for  a  service  or  addresses  an 
aspect  of  that  charge,  the  statute  shall 
take  precedence  over  this  regulation. 

(p)  ./4ssessnien^  of  a  Fee  with  Respect 
to  the  Provision  of  Custom  Tailored 
Information  Where  the  Identification  of 
the  Beneficiary  Is  Obscure  and  Where 
Provision  of  the  Information  Can  be 
Seen  as  Benefiting  the  Public  Generally. 
When  the  identification  of  a  specific 
beneficiary  with  respect  to  the  provision 
of  custom  tailored  information  is 
obscure ,  uie  service  can  be  considered 
primarily  as  benefiting  broadly  the 
general  public,  and  the  estimated  cost  of 
providing  the  information  is  less  than 
$1,000.00,  the  Director  of 
Administration  shall  determine  whether 
or  not  a  fee  is  to  be  chfu^ed.  \n  any  such 
case  where  the  cost  is  $1,000.00  or 
more,  the  request  shall  be  referred  by 
the  Director  of  Administration  to  the 
three-member  Board  for  a  determination 
whether  or  not  a  fee  is  to  be  assessed. 
*        »        *        *        * 

Dated:  February  23,  1995. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
|FR  Doc.  95-5132  Filed  3-1  -95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Missouri  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  pubUc  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Missouri  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reciamation  Act  of  1977  (30  U.S.C.  1201 
et  seq.,  SMCRA).  The  proposed 
amendment  consists  of  changes  to 
provisions  of  the  Missouri  regulations 
pertaining  to  definitions,  topsoil 
redistribution,  impoundment  design, 
disposal  of  coal  processing  and  noncoal 
waste,  backfilling  and  grading,  coal 
exploration,  fish  and  wildlife  plan, 
permit  approval  findings,  notice  of 
violations,  and  eligibiUty  for  small 
operators  assistance.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  clarify  ambiguities, 
and  improve  operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.  April  3, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  March  27, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  c.s.t.  on  March 
17, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
dining  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 


Michael  C.  Wolfrom,  Acting,  Director, 
Kansas  City  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  934  Wyandotte,  Room 
500,  Kansas  City.  MO  64105. 
Telephone:  (816)  374-6405 

Land  Reclamation  Program.  Missouri 
Department  of  Natural  Resoiuces.  205 
Jefferson  Street,  P.O.  Box  176, 
Jefferson  City.  MO  65102,  telephone: 
(314) 751-4041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  telephone:  (816) 

374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21. 1980.  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  backgroimd 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21. 1980,  Federal  Register  (45  FR 
77017).  Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15,  and  925.16. 

n.  Proposed  Amendment 

By  letter  dated  February  10,  1995 
(administrative  record  No.  MO-612), 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  with  the  intent  of 
satisfying  the  required  program 
amendments  at  30  CFR  925.16  (b)(4), 
(p)(9),  and  (q)(l)  through  (q)(5).  and  at 
its  own  initiative  to  improve  its 
program.  The  amendment  also  contains 
nonsubstantive  revisions  to  eliminate 
editorial  and  typographical  errors  and  to 
accomplish  necessary  recodification 
required  by  the  addition  or  deletion  of 
provisions. 

Specifically.  Missouri  proposes  to 
revise  (1)  10  Code  of  State  Regulations 
(CSR)  40-3.030(4)  to  require  that 
cflhtamination  of  topsoil  be  prevented 
during  redistribution;  (2)  10  CSR  40- 
3.040(10)(B)5  to  reference  the  January 
1991.  U.S.  Natural  Resources 
Conservation  Service  (formerly  the  Soil 
Conservation  Service)  technical 
document.  Practice  Standards  378, 
concerning  impoundment  design;  (3)  10 
CSR  40-3.110(3)(A)1  to  clarify  that  the 
requirements  of  this  section  apply  to 
coal  seams,  combustible  materials,  and 
acid-  and  toxic-forming  materials,  to 
require  that  coal  processing  waste  and 
noncoal  waste  be  covered  in  accordance 
with  the  regulations  for  disposal  of  coal 
processing  waste  at  10  CSR  40-3.080, 
and  to  delete  the  existing  requirement 


that  exposed  coal  seams  and 
combustible  materials,  including  coal 
processing  waste,  be  covered  with  a 
minimum  of  4  feet  of  nontoxic-  and 
nonacid-producing  materials  unless 
otherwise  demonstrated;  (4)  10  CSR  40- 
3.110(6)(B)  to  provide  that  the 
regulations  for  repair  of  rills  and  gullies 
at  10  CSR  40-3.110(6)(A)  apply,  on 
areas  that  have  been  previously  mined, 
only  after  final  grading  of  the  area  when 
topsoil  or  a  topsoil  substitute  is  not 
available;  (5)  10  CSR  40-€.010(2)(H)  to 
add  a  definition  of  "Secretary;"  (6)  10 
CSR  40-6.020  (2)(A)  and  (3)(A)  to  clarify 
that  these  regulations  concern 
exploration  activities  outside  of  a  permit 
area;  (7)  10  CSR  40-6.120  (7)(C)  and  (D) 
and  (12)(C)  and  (D)  to  specify  the 
information  that  must  be  included  in  a 
fish  and  wildhfe  plan  and  that,  when 
the  plan  does  not  include  enhancement 
measures,  it  must  include  an 
explanation  of  why  enhancement  is  not 
practicable;  (8)  10  CSR  40-6.070(8)(M) 
to  require  that  the  Director  of  the 
Missouri  program  must  find,  prior  to 
permit  approval  for  a  proposed 
remaining  operation  where  the 
applicant  intends  to  reclaim  in 
accordance  with  the  requirements  of  10 
CSR  40-4.080,  that  the  site  of  the 
operation  is  a  previously  mined  area;  (9) 
at  10  CSR  40-8.010(l)(A)72  the 
definition  of  "previously  mined  area;" 
(10)  at  10  CSR  40-8.010(1)(A)84  the 
definition  of  "road;"  (11)  10  CSR  40- 
8.030(7)(A)  to  delete  the  requirement 
that  modification,  termination,  or 
vacating  of  notice  of  violations  must  be 
in  accordance  with  the  regulation  at  10 
CSR  40-6.040;  (12)  10  CSR  40-8.040(9) 
to  delete  the  definition  of  "habitual 
violator;"  and  (13)  10  CSR  40- 
8.050(2)(B)  to  change  the  eligibility 
requirement  of  coal  production  of 
100,000  tons  per  year  to  300,000  tons 
per  year  for  a  small  operator  assistance 
applicant. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  Comments 

Wrriten  comments  should  be  specific, 
pertain  6nly>9sthe  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  lime 
indicated  imder  DATES  or  at  locations 
other  than  the  Kansas  City  Field  Office 


will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.,  c.s.t. 
[March  17, 1995].  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  pubUc  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
v«ll  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  ddte  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wish  to  do  so?  will  be  heard 
following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubhc  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportujiity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  pubUc  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

rV.  Procedural  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d]) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969,  42 
U.S.C.  4332(2)(C). 


Compliance  With  Executive  Order  No. 
12866 

On  July  12, 1984,  tiie  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  bom  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  hnpact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Literior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  tiie  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  wiih  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
parts  730.  731,  and  732  have  been  met. 
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Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  February  23,  1995. 
Russell  F.  Price. 

Acting  Assistant  Director,  Western  Support 
Center 

(FR  Doc.  95-5151  Filed  3-1-95;  8:45  ami 
BILUNG  COD€  4310-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  209 

University  Research  initiative  Support 
Program  (URiSP) 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  is  to 
comply  with  section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  (Pub.  L.  103-160),  which 
requires  the  Department  of  Defense  to 
establish  URISP,  and  prescribe  a 
regulation  for  carrying  out  the  program. 
URISP  is  required  to  be  a  competitive 
university  research  program  for  research 
and  development  that  is  relevant  to  the 
requirements  of  the  Department  of 
Defense,  that  is  set  aside  for  Colleges 
2ind  Universities  that  have  received  less 
than  $2  million  dollars  from  the 
Department  of  Defense  over  the  two 
previous  fiscal  years.  URISP  is  oriented 
toward  assisting  institutions  build 
university  research  infi^astructure  in  the 
fields  of  science,  engineering,  and 
mathematics,  so  they  may  become  more 
competitive. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  May 
1,1995. 

ADDRESSES:  Forward  comments  to  the 
Office  of  Director  of  Defense  Research 
and  Engineering,  Pentagon — 3E1045, 
Washington,  DC  20301-3080. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Art  McGregor  (703)  614-0205. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  209  is  not  a  significant  regulation 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety; 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  rights  and  obfigations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  does  not  place  any  economic 
burdens  on  small  entities.  The  primary 
effect  on  grantees  administering  this 
rule  will  be  a  reduction  in 
administrative  cost  and  other  burdens 
resulting  from  the  simpUfication  and 
clarification  of  certain  policies  and  the 
elimination  of  policy  differences  among 
the  Federal  Agencies  promulgating  this 
proposed  rule. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  44) 

It  has  been  certified  that  32  CFR  part 
209  does  not  impose  any  reporting  or 
record  keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  Part  209 

Education,  Grants,  Institutions,  and 
Universities. 

Accordingly,  title  32,  chapter  I, 
subchapter  M  is  proposed  to  be 
amended  to  add  part  209  to  read  as 
follows: 

PART  209— UNiVERSiTY  RESEARCH 
INITIATIVE  SUPPORT  PROGRAM 
(URISP) 

Sec. 

209.1  Purpose. 

209.2  Applicability. 

209.3  Definitions. 


209.4  Policy. 

209.5  Responsibilities. 

Authority:  Sec.  802  of  Pub.  L.  103-160  (see 
10  U.S.C.  2358  note) 

§209.1    Purpose. 

This  part  establishes  policy  and 
assigns  responsibilities  under  section 
802  of  Pubhc  Law  103-160  (see  10 
U.S.C.  2358  note). 

§209.2    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  and  Defense  Agencies 
responsible  for  the  majority  of  the 
university  basic  research  grants  in  the 
Department  of  Defense. 

§209.3    Definitions. 

(a)  American  Association  of  State 
Colleges  and  Universities  (AASCU). 
Institutions  that  are  members  of  AASCU 
during  the  period  that  peers  are 
selected. 

(b)  Eligible  Institutions.  Institutions 
that  may  compete  for  URISP  funding  are 
those  that  have  received  a  total  of  less 
than  $2  million  in  obligations  from  the 
Department  of  Defense,  over  the  two 
previous  fiscal  years  (FYs).  A  list  of 
ineligible  institutions  will  be  attached 
as  an  appendix  to  the  URISP 
annovuicement,  and  institutions  not  on 
the  list  are  eligible  to  participate. 

(c)  Institutions.  Institutions  of  Higher 
Education  that  have  accredited,  degree- 
granting  programs  in  science, 
engineering  or  mathematics. 

(d)  Merit-based  selection  process.  A 
university-based  review  using  peers 
who  are  members  of  the  faculty  or  staff 
of  an  institution  of  higher  education  that 
is  a  member  of  NASULGC  or  AASCU 
(section  802  of  Pub.  L.  103-160). 

(e)  National  Association  of  State 
Universities  and  Land  Grant  Colleges 
(NASULGC).  histitutions  that  are 
members  of  NASULGC  during  the 
period  that  peers  are  selected. 

(f)  Research  Offices.  The  research 
office  under  the  Military  Services  and 
Defense  Agencies  that  are  responsible 
for  the  majority  of  the  university  basic 
research  grants  in  the  Department  of 
Defense.  These  are: 

(1)  Advanced  Research  Projects 
Agency. 

(2)  Air  Force  Office  of  Scientific 
Research. 

(3)  Army  Research  Office. 

(4)  Ballistic  Missile  Defense 
Organization. 

(5)  Office  of  Naval  Research. 

§209.4    Policy. 

It  is  DoD  policy  that: 

(a)  The  purpose  of  URISP  is  to  help 
build  the  infrastructure  in  the  fields  of 
science,  engineering,  and  mathematics 
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that  are  important  to  the  Department  of 
Defense,  through  the  use  of  competitive, 
multi-year  grants  to  support  the  conduct 
of  research  and  development  relevant' to 
requirements  of  the  Department  of 
Defense,  at  institutions  that  have 
received  less  than  $2.0  miUion  fi-om  the 
Department  of  Defense  over  the  2 
previous  FYs  (section  802  of  Pub.  L. 
103-160). 

(b)  All  URISP  hmds  shall  be  obUgated 
using  a  merit-based  selection  process. 
The  university  peer  reviewers  shall  be 
from  the  faculty  and  staff  of  institutions 
that  are  members  of  NASULGC  and 
ASSCU  (section  802  of  Pub.  L.  103- 
160). 

(c)  Institutions  ehgible  to  participate 
in  URISP  will  be  determined  using  DoD 
obligation  data  for  the  two  previous 
FYs. 


§209.5    Responsibilities. 

(a)  The  Director  of  Defense  Research 
and  Engineering,  under  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  shall  ensure  that  only 
ehgible  institutions  are  allowed  to 
participate  in  URISP.  The  Director  of 
Defense  Research  and  Engineering  shall 
oversee  the  approval  of  any  selected 
scientific  topical  areas  to  be  included  in 
the  URISP  annoimcement,  and  the 
allocation  of  funds  among  the  research 
offices.  The  URISP  shall  be  reviewed 
annually  and  modified  as  appropriate  to 
ensiu-e  that  defense  requirements  are 
being  met. 

(b)  The  Secretaries  of  the  Military 
Departments,  and  the  Directors  of  the 
Defense  Agencies  responsible  for  the 
majority  of  the  university  basic  research 
grants,  under  OSD  Principal  Staff 
Assistants,  shall  ensure  that: 

(1)  All  proposals  chosen  for  URISP 
funding  shall  have  been  selected 
through  a  merit-based  selection  process 
using  imiversity  peer  reviewers  selected 
only  ft-om  the  faculty  and  staff  of 
institutions  that  are  members  of  the 
NASULGC  and  AASCU  (section  802  of 
Pub.  L.  103-160). 

(2)  Each  project  funded  under  URISP 
is  reviewed  annually  to  determine  if 
defense  requirements  are  being  met. 

Dated:  February  24, 1995. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  95-5079  Filed  3-1-95;  8:45  am) 
BILUNG  CODE  S00<M>4-M 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  meetings. 


SUMMARY:  The  Saint  Uwrrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  estabhshed  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Corporation  and 
the  Authority  currently  are  in 
disagreement  over  the  level  and  nature 
of  futiu«  tolls.  The  Corporation  is 
considering  recommendations  to  be 
made  to  the  Authority  that  joint 
rulemaking  be  undertaken  to  lower  the 
level  of  tolls  or  otherwise  change  the 
Tariff.  In  order  to  determine  whether 
such  a  rulemaking  is  warranted,  what 
the  substance  should  be,  and  what  is  the 
scope  of  the  issues  involved,  the 
Corporation  is  holding  five  pubUc 
meetings  to  discuss  the  problems 
encountered  under  the  existing  toll 
structure  and  possible  solutions.  This 
notice  announces  the  dates,  times,  and 
places  of  the  meetings. 

DATES:  The  meetings  vdll  be  held  on 
March  7, 1995.  in  Duluth,  Minnesota,  on 
March  14,  1995,  in  Milwaukee, 
Wisconsin,  on  April  5. 1995.  in  Portage,  ' 
Indiana,  on  April  11. 1995.  in  Toled- 
Ohio,  and  on  April  26,  1995,  in 
Ogdensburg,  New  York,  each  beginning 
at  9:30  a.m.  and  concluding  at  12  noon, 
except  the  Duluth  meeting  which  will 
begin  at  2  p.m.  and  conclude  at  4:30 
p.m.,  and  the  Milwaukee  meeting  which 
will  begin  at  1  p.m.  and  conclude  at 
3:30  p.m. 

ADDRESSES:  The  meetings  will  be  held 
in:  the  conference  room  of  the  Seaway 
Port  Authority  of  Ehduth,  1200  Port 
Terminal  Drive,  Duluth,  Minnesota;  the 
conference  room  of  the  Port  of 
Milwaukee,  2323  South  Lincoln 
Memorial  Driye,  Milwaukee,  Wisconsin; 
in  the  conference  room  of  Bums 
International  Harbor,  6600  U.S. 
Highway  12,  Portage,  hidiana;  the 
conference  room  of  the  Port  Authority 
Office,  1  Maritime  Plaza,  Toledo,  Ohio; 
and  the  board  room  of  the  Ogdensburg 
Bridge  and  Port  Authority,  Bridge  Plaza, 
Ogdensburg,  New  York. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  P.O.  Box  44090, 
Washington,  EX:  20026-4090.  (202)  366- 
6823. 

SUPPLEMENTARY  INFORMATION: 
Discussions  between  the  Corporation 
and  the  .Authority  about  the  Seaway 
Tariff  of  Tolls  have  resulted  in 
disagreement  over  futiure  Tariff 
amendments.  It  is  necessary  to  take  into 
account  prevaiUng  market  conditions 
and  not  unduly  restrict  maritime 
commerce  or  create  additional  barriers 
to  trade  in  the  development  of  the 
Tariff.  Both  parties  wash  to  pursue 
fairness  among  their  primary  goals  and 
strive  for  equal  treatment  for  vessels  and 
cargoes  using  the  Seaway,  but  disagree 
on  the  current,  fundamental  economic 
basis  for  new  toll  levels.  Iijaddition, 
they  beheve  that  it  is  necessal^Oo  seek 
simplicity  in  developing  the  Ta^as 
complexity  and  ambiguity  tend  to 
provide  a  disincentive  to  using  the 
Seaway.  Lastly,  both  parties  wish  to 
strive  for  stabihty  so  that  those  engaged 
in  commerce  on  the  Seaway  can  make 
long-term  planning  decisions  with  some 
confidence  of  future  conditions. 

Based  upon  these  mutual  conclusions, 
the  Corporation  is  considering 
recommending  to  the  Authority  that 
joint  rulemaking  be  undertaken  to  lower 
the  level  of  tolls  or  otherwise  change  the 
Tariff.  In  order  to  determine  whether 
such  a  rulemaking  is  warranted,  what 
the  substance  should  be,  and  what  is  the 
scope  of  the  issues  involved,  the 
Corporation  is  holding  five  public 
meetings  to  discuss  the  problems 
encountered  under  the  existing  toll 
structure  and  possible  solutions.  These 
meetings  will  be  open  for  discussion, 
however,  any  person  wishing  to  make  a 
formal  presentation  is  requested  to 
notify  the  Corporation  at  least  five 
working  days  before  the  meetings  and 
provide  the  approximate  time  desired 
for  the  presentation  to  Marc  C.  Owen, 
Chief  Counsel,  Saint  Lawrence  Seaway 
Development  Corporation,  P.O.  Box 
44090,  Washington,  DC  20026-4090 
(202-366-6823).  hi  addition,  the 
Corporation  requests  an  original  vmtten 
text  of  any  formal  presentation  along 
with  five  copies  before,  at.  or  within  ten 
working  days  after  the  time  of  the 
meeting.  Finally,  if  any  person  wishes  to 
present  written  comments,  but  not 
participate  in  the  meetings,  they  may 
submit  those  comments  to  that  same 
address  at  any  time  before,  at,  or  within 
ten  working  days  after  the  time  of  the 
meetings. 

The  meetings  are  open  to  the  pubUc, 
each  beginning  at  9:30  a.m.  and 
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concluding  at  12  noon,  except  the 
Duluth  meeting  which  will  begin  at  2 
p.m.  and  conclude  at  4:30  p.m.,  and  the 
Milwaukee  meeting  which  will  begin  at 
1  p.m.  and  conclude  at  3:30  p.m.,  and 
will  be  at  the  following  dates  and 
places:  March  7, 1995,  in  the  conference 
room  of  the  Seaway  Port  Authority  of 
Duluth,  1200  Port  Terminal  Drive, 
Duluth,  Minnesota;  March  14, 1995,  in 
the  conference  room  of  the  Port  of 
Milwaukee,  2323  South  Lincoln 
Memorial  Drive,  Milwaukee,  Wisconsin; 
April  5, 1995,  in  the  conference  room  of 
Bums  International  Harbor,  6600  U.S. 
Highway  12,  Portage,  Indiana;  April  11, 
1995,  in  the  conference  room  of  the  Port 
Authority  Office,  1  Maritime  Plaza, 
Toledo,  Ohio;  and  April  26,  1995,  in  the 
board  room  of  the  Ogdensburg  Bridge 
and  Port  Authority,  Bridge  Plaza, 
Ogdensburg,  New  York. 

Issued  at  Washington.  D.C.-on  February  24, 
1995. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Marc  C.  Owen, 
Chief  Counsel. 
(FR  Doc.  95-5144  Filed  3-1-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[ET  Docket  No.  95-18;  FCC  95-39] 

Allocation  of  Spectrum  at  2  GHz  for 
Use  by  the  Mobile-Satellite  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice  of  Proposed 
Rule  Making,  the  Commission  proposes 
to  allocate  70  megahertz  of  spectrum  at 
1990-2025  MHz  and  2165-2200  MHz  to 
the  Mobile-Satellite  Service  (MSS).  This 
proposal  responds  to  petitions  filed  by 
Celsat,  hic,  TRW,  and  the  Personal 
Communications  Satellite  Corporation 
for  spectnun  in  the  2  GHz  range  to 
operate  satellites  providing  personal 
communications  services.  This  Notice  of 
Proposed  Rule  Making  solicits  comment 
on  die  proposed  allocation,  including 
the  necessity  and  means  of  moving 
incumbent  Broadcast  Auxiliary  Service 
and  microwave  licensees  to  another 
band;  on  technical  requirements  for 
MSS  in  the  proposed  bands;  and  on 
awarding  MSS  licenses  in  the  proposed 
bands  by  competitive  bidding. 
COMMENT  DATES:  Comments  are  due 
March  9, 1995.  Reply  comments  are  due 
March  27, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sean  White,  Office  of  Engineering  and 
Technology,  (202)  776-1624. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  January 
30,  1995,  and  released  January  31, 1995. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FC(f  Reference  Center  (Room 
239),  1919  M  Street  NW.,  Washington, 
DC.  The  coqiplete  text  of  this  decision 
also  may  be  ^vurchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  this  Notice  of  Proposed  Rule 
Making,  the  Commission  proposes  to 
allocate  70  megahertz  of  spectrum  at 
1990-2025  MHz  and  2165-2200  MHz  to 
the  Mobile-SateUite  Service  (MSS).  The 
1992  World  Administrative  Radio 
Conference  (WARC-92)  allocated  the 
1970-1980  MHz  (Earth-to-space)  and 
2160-2170  MHz  (space-to-Earth)  bands 
in  Region  2  and  the  1980-2010  MHz 
(Earth-to-space)  and  2170-2200  MHz 
(space-to-Earth)  bands  worldwide  to 
MSS.  In  the  June  1994  Memorandum 
Opinion  and  Order  in  GEN  Docket  No. 
90-314,  59  FR  32830,  Jime  24,  1994,  we 
allocated  the  1850-1990  MHz  band  to 
terrestrial  broadband  personal 
communications  services  (PCS). 
Because  of  this,  it  does  not  appear  to  be 
practicable  to  make  a  domestic 
allocation  of  2  GHz  spectrum  for  MSS 
that  is  consistent  with  the  international 
allocation  without  jeopardizing  the 
availability  of  spectrum  for  PCS. 

2.  We  believe  that  a  need  exists  for 
allocating  a  substantial  amount  of 
spectrum  for  MSS.  There  is  significant 
consumer  demand  for  convenient 
mobile  services  such  as  telephone,  high- 
rate  data  and  fax,  and  video.  MSS  can 
provide  such  communications  in  remote 
or  rural  areas  not  covered  by 
terrestrially  based  mobile  services,  and 
can  provide  nationwide  public  safety 
coverage.  We  also  believe  that  use  of  2 
GHz  frequencies  can  help  minimize 
transmission  costs  and  ensure  a 
relatively  low  cost  service  that  will  be 
within  the  economic  reach  of  a  large 
segment  of  the  population.  Thus,  the 
proposed  allocation  of  70  MHz  of 
spectrum  to  MSS  should  give  the 
public,  especially  rural  Americans, 
access  to  new  and  competitive  services 
and  technologies. 

3.  Any  2  GHz  MSS  allocation  should 
be  as  consistent  as  possible  with  the 
WARC-92  worldwide  MSS  allocation. 


to  help  ensure  a  truly  universal  service. 
We  therefore  believe  that  incorporating 
use  of  the  1990-2010  MHz  and  2170- 
2200  MHz  bands  allocated  for  MSS  by 
WARC-92  is  desirable.  At  the  same 
time,  we  believe  that  70  megahertz  is 
needed  to  accommodate  all  MSS 
demand,  and  so  propose  to  allocate 
1990-2025  MHz  and  2165-2200  MHz  to 
MSS. 

4.  This  allocation  would  require  that 
the  candidate  bands  be  cleared  of 
Broadcast  Auxiliary  Service  (BAS) 
incumbents  in  the  1990-2025  MHz 
band.  In  order  to  accommodate  these 
incumbents,  we  propose  to  add  35 
megahertz  at  the  upper  end  of  the  BAS 
spectrum  to  offset  the  35  megahertz  we 
are  allocating  to  MSS,  making  the  BAS 
allocation  2025-2145  MHz.  MSS 
providers  would  have  to  bear  the  costs 
of  moving  BAS  licensees  to  their  new 
band.  The  proposed  MSS  allocation 
would  also  require  relocation  of 
microwave  incumbents.  We  addressed 
this  issue  in  the  First  Report  and  Order 
and  Third  Notice  of  Proposed  Rule 
Making  in  ET  Docket  No.  92-9,  58  FR 
46457,  September  2, 1993,  and  propose 
to  follow  the  same  procedures,  requiring 
that  MSS  licensees  bear  the  entire  cost 
of  relocating  BAS  and  microwave 
incimibents  in  the  1990-2025  MHz  and 
2165-2200  MHz  bands. 

5.  The  Commission  solicits  public 
comment  on  the  proposed  allocation, 
the  proposal  to  relocate  BAS  and 
microwave  incumbents,  any  other 
sharing  or  technical  matters  pertinent  to 
the  proposed  allocation,  and  our 
proposal  to  allocate  licenses  in  the 
proposed  MSS  spectrum  by  competitive 
bidding. 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations  and  radio  treaty 
matters.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
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47  CFR  Part  63 

PB  Docket  No.  95-22,  FCC  95-53] 

Foreign-Affiliated  Entities:  In  the 
Matter  of  Market  Entry  and  Regulation 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Communications 
Commission  is  proposing  to  modify  its 
approach  to  determining  the  public 
interest  in  cases  where  a  foreign  carrier 


or  its  affiliate  apphes  for  authority 
imder  Section  214  of  the 
Communications  Act  to  enter  the  U.S. 
market  to  provide  international 
facihties-based  services.  In  reviewing 
such  applications,  the  Commission 
proposes  to  examine  whether  effective 
market  access  is  available,  or  will  soon 
be  available,  to  U.S.  carriers  in  the 
primary  markets  of  the  foreign  carrier 
seeking  entry.  This  would  be  art 
important  element  of  the  Commission's 
pubhc  interest  determination.  In 
addition,  the  Commission  requests 
comment  on  whether  it  should  modify 
certain  aspects  of  its  regulation  of  U.S. 
international  carriers.  It  also  clarifies 
and  requests  comment  on  its  definition 
of  an  international  facilities-based 
carrier.  Finally,  the  Commission  asks 
whether  it  should  incorporate  the 
proposed  effective  market  access  test  as 
an  important  element  of  the  Section 
310(b)(4)  pubhc  interest  analysis  it 
apphes  to  foreign  entities  seeking  to 
acquire  an  indirect  ownership  interest 
in  U.S.  radio  licenses.  The  proposals 
contained  in  the  Notice  are  intended  to 
establish  standard  rules  to  regulate 
foreign  carrier  entry  into  the  U.S. 
marketplace  in  order  to  promote 
effective  global  competition,  prevent 
anti-competitive  conduct  and  encourage 
foreign  governments  to  open  their 
communications  markets. 
DATES:  Comments  must  be  submitted  on 
or  before  March  28,  1995.  Reply 
comments  must  be  submitted  on  or 
before  April  28, 1995. 
ADDRESSES:  All  comments  and  reply 
comments  concerning  these  proposals 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  EXD  20554. 
Comments  and  reply  comments  will  be 
available  for  pubhc  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  St..  NW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Troy  F.  Tanner  or  Susan  Lee  O'Connell, 
Attorney-Advisors,  Pohcy  and  Facihties 
Branch,  Telecommunications  Division, 
International  Bureau,  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  on 
February  7. 1995  and  released  February 
17,  1995.  The  hill  text  of  this  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  NW.,  Washington,  DC.  The 
complete  text  of  this  Notice  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 


Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC. 
20037. 

Regulatory  Flexibility  Act 

A.  Reason  for  Action 

This  rulemaking  proceeding  is 
initiated  to  obtain  comment  regarding 
proposed  changes  to  the  Commission's 
entry  standard  for  foreign  carriers 
desiring  to  enter  the  U.S.  international 
telecommunications  market,  as  well  as 
changes  to  the  Commission's  pubhc 
interest  standard  for  foreign  entities  that 
seek  to  acquire  an  indirect  interest  in  a 
U.S.  common  carrier,  aeronautical,  or 
broadcast  radio  license.  Comment  is 
also  requested  on  proposed 
modifications  to  the  Commission's 
dominant  carrier  safeguards  as  well  as 
to  other  non-discrimination  safeguards. 
Comment  is  also  sought  on  the 
Commission's  definition  of  an 
international  facilities-based  carrier. 

B.  Objectives 

The  Commission  seeks  to  estabhsh 
standard  rules  and  procedures  to 
regulate  foreign  entry  into  the  U.S. 
marketplace  in  order  to  promote 
effective  competition  and  prevent  anti-  ' 
competitive  conduct  in  the  market  for 
international  communications  services, 
as  well  as  to  encourage  foreign 
governments  to  open  their 
communications  markets. 

C.  Legal  Basis 

The  proposed  action  is  authorized 
under  Sections  4  and  303  (r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154,  303(r). 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  "^ 

The  actions  contained  in  this  Notice 
of  Proposed  Rulemaking  may  affect 
large  and  small  carriers.  We  propose  to 
require  that  dominant,  foreign-affiliated 
carriers  maintain  or  provide  certain 
records  regarding  their  foreign  carrier 
affiliates.  These  U.S.  carriers  may  be 
required  to  comply  with  proposed 
requirements  to  file  certain  reports,  but 
this  is  not  estimated  to  be  a  significant 
economic  burden  for  these  entities. 

E.  Federal  Rules  That  Overlap. 
Duplicate  or  Conflict  With  These  Rules 

None. 

F.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

To  the  extent  that  the  proposals 
discussed  in  this  Notice  of  Proposed 
Rulemaking  propose  to  make  equity 
investment  by  foreign  carriers  in  U.S. 
carriers  more  difficult,  carriers  seeking 
foreign  investment  greater  than  the 


proposed  threshold  wrill  be  adversely 
affected  These  proposals  are  intended 
to  ensure  that  U.S.  carriers  can  compete 
effectively  iil  international  markets  and 
to  open  closed  foreign  markets.  Copies 
of  this  Notice  will  be  sent  to  the  Chief, 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

G.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives 

The  Notice  solicits  comment  on  a 
variety  of  alternatives  to  achieve 
Commission  objectives. 

Summary  of  Notice  of  Proposed 
Rulemaking 

This  Notice  of  Proposed  Rulemaking 
proposes  new  policies  governing  the 
participation  of  foreign  carriers  in  the 
U.S.  international  tele^xmimunications 
market.  The  CommissionNgroposes  three 
goals  of  its  regulation  of  the  U.S. 
international  telecommimications 
market:  (1)  To  promote  effective 
competition  in  the  global  market  for 
communications  services;  (2)  to  prevent 
anticompetitive  conduct  in  the 
provision  of  international  services  or 
facihties;  and  (3)  to  encourage  foreign 
governments  to  open  their 
communications  markets.  The 
Commission  considers  how  to  achieve 
these  goals  through  implementation  of 
Sections  214  and  310  of  the 
Communications  Act.  The  Commission 
finds  that  allowing  foreign  carrier  entry 
into  the  U.S.  international  services 
market  will^rther  the  pubhc  interest 
by  providing  additional  competition 
that  will  benefit  consumers.  The 
Commission  tentatively  concludes, 
however,  Uiat  unrestricted  foreign 
carrier  facihties-based  entry  is  not  in  the 
pubhc  interest  when  U.S.  carriers  do  not 
have  effective  opportunities  to  compete 
in  the  provision  of  services  and  facihties 
in  the  foreign  carrier's  primary  markets. 
The  Commission  proposes  to  modify 
its  pubhc  interest  standard  for 
considering  foreign  carrier  applications 
imder  Section  214  of  the  Act  to  enter  the 
U.S.  market  to  provide  international 
facihties-based  services.  The 
Commission  seeks  comment  on 
requiring  as  an  important  element  of  its 
pubhc  interest  standard  a  demonstration 
that  effective  market  access  is,  or  will 
soon  be,  available  to  U.S.  carriers 
seeking  to  provide  basic,  international 
telecommuncations  facilities-based 
services  in  the  primary  markets  served 
by  the  carrier  desiring  entry.  The 
Commission  also  would  continue  to 
consider  other  factors  as  part  of  its 
pubhc  interest  analysis,  such  as  national 
seciuity,  the  opeimess  of  other 
telecommunications  segments  of  the 
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foreign  carrier's  primary  markets,  and 
the  ability  and  incentives  of  the  foreign 
carrier  to  discriminate  against 
unafShated  U.S.  carriers. 

In  addition,  the  Notice  proposes  a 
specified  level  of  foreign  carrier 
ownership  in  a  U.S.  carrier  at  which  the 
proposed  entry  standard  would  apply. 
The  Commission  asks  whether  it  is 
desirable  to  consider  an  applicant  to  be 
"affiliated"  with  a  foreign  carrier  for 
purposes  of  the  new  rules  when  the 
foreign  carrier  acquires  an  ownership 
interest  of  a  certain  minimum  level  or 
a  controlUng  interest  at  any  level.  The 
Notice  requests  comment  on  whether 
the  minimiun  level  of  ownership  should 
be  set  at  greater  than  ten  percent, 
twenty-five  percent,  or  some  other  level 
of  the  capital  stock  of  the  applicant. 

The  Commission  also  seeks  comment 
on  whether  the  affiliation  standard  it 
adopts  should  replace  the  ciurent 
affihation  standard  it  uses  for  purposes 
of  classifying  an  affiliated  U.S.  carrier  as 
dominant  or  nondominant  on  a 
particular  U.S.  international  route, 
based  on  the  market  power  of  its  foreign 
carrier  affiliate  on  the  foreign  end  of  the 
route.  In  addition,  the  Commission 
requests  comment  on  whether  certain 
safeguards  appUed  to  dominant  carriers 
should  be  modified  to  improve  their 
effectiveness.  It  additionally  asks  for 
comment  on  other  proposed 
nondiscrimination  safeguards,  including 
safeguards  that  would  apply  to  all  U.S. 
international  carriers.  The  Commission 
also  clarifies  the  definition  of  a 
facilities-based  carrier  and  requests 
comment  on  its  proposal  to  codify  that 
definition  in  this  proceeding. 

Finally,  the  Notice  asks  whether  the 
goals  of  the  proceeding  would  be  served 
by  incorporating  the  proposed  effective 
market  access  test  as  an  element  of  the 
Section  310(b)(4)  pubUc  interest 
analysis  applicable  to  foreign  entities 
seeking  to  acquire  an  indirect 
ownership  interest  of  more  than  25 
percent  in  U.S.  radio  licensees.  Thus, 
the  Notice  asks  whether  the 
Commission's  evaluation  of  the  pubUc 
interest  should  consider  whether  the 
primary  markets  of  the  foreign  entity 
offer  effective  market  access  to  U.S. 
hcensees  to  provide  the  same  type  of 
radio-based  services  as  requested  in  the 
United  States.  The  Notice  also  seeks 
comment  on  other  public  interest  factors 
the  Commission  should  consider.      • 

The  Notice  seeks  public  comment  on 
whether  these  proposals  are 
administratively  feasible  and  whether 
these  approaches  or  other  alternatives 
will  best  serve  the  Commission's  goals. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carriers. 


Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  933  and  970 

Regulation  Identifier  Number  1991- 
AB20  Acquisition  Regulation; 
Department  of  Energy  Management 
and  Operating  Contracts 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  today  issues  a  Notice  of  Proposed 
Rulemaking  to  amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  modify  requirements  for  management 
and  operating  contractor  purchasing 
systems.  DEAR  subpart  970.71  will  be 
revised  to  identify  certeiin  purchasing 
system  objectives  and  standards; 
eliminate  the  appUcation  of  the 
"Federal  norm";  and  place  greater 
reliance  on  commercial  practices. 

DATES:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
on  or  before  May  1, 1995. 

ADDRESSES:  Conunents  on  the  proposed 
rulemaking  should  be  addressed  to  the 
U.S.  Department  of  Energy,  Director. 
Procurement  and  Property  Review  and 
Evaluation  Division  (HR-525.1), 
Attention:  James  J.  Cavanagh,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Cavanagh,  Director, 
Procurement  and  Property  Review  and 
Evaluation  Division  (HR-5  2  5 . 1) ,  U.S.     ' 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585;  telephone  202- 
586-8257. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background. 

II.  Section-by-Section  Analysis. 

III.  Public  Comments. 

IV.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  the  National 
Environmental  Policy  Act. 

C.  Review  Under  the  Paperwork  Reduction 
Act. 

D.  Review  Under  the  Regulatory  Flexibility 
Act. 

E.  Review  Under  Executive  Order  12612. 

F.  Review  Under  Executive  Order  12778. 

G.  Public  Hearing  Determination. 


I.  Background 

The  Government-wide  approach  to 
evaluating  contractor  purchasing 
systems,  as  set  forth  in  Federal 
Acquisition  Regulation  (FAR)  Subpart 
44.301,  is  to  "evaluate  the  efficiency 
and  effectiveness  with  which  the 
contractor  spends  Government  funds 
and  complies  v«th  the  Government 
pohcy  when  subcontracting."  Most 
Federal  contracts  require  purchases  to 
be  made  in  accordance  with  the 
applicable  laws  and  the  terms  and 
conditions  of  the  contract,  with  minimal 
references  back  to  acquisition 
regulations.  The  policy  for  the  extent  of 
reviews  of  these  purchasing  systems  is 
set  forth  at  FAR  44.303. 

Unlike  other  contractors,  however,  a 
DOE  management  and  operating 
contractor  historically  has  been 
expected  to  conform  its  purchasing 
practices  to  the  "Federal  norm."  As 
provided  at  the  DEAR  970.7103,  the 
Federal  norm  is  an  "evolving  concept", 
which  attempts  to  balance  commercial 
purchasing  practices  with  Federal 
procurement  principles  embodied  in 
law  and  regulation.  The  DEAR  identifies 
a  niunber  of  tenets  of  Federal  policy  and 
practices  to  which  DOE's  management 
and  operating  contractors  must  adhere. 
As  a  result  of  the  Federal  norm,  and 
iterations  of  related  reviews,  audits,  and 
protest  decisions,  management  and 
operating  contractor  piut:hasing  has, 
over  the  years,  become  increasingly 
Federal-like,  replacing  efficient  and 
effective  commercial  business  practices. 

In  accordance  with  the  objectives  of 
the  National  Performance  Review  and 
the  Secretary  of  Energy's  Contract 
Reform  Team  Report,  the  Department 
intends  to  revise  its  expectations  for 
management  and  operating  contractor 
purchasing  systems  by  eliminating  the 
concept  of  the  "Federal  norm."  In  lieu 
of  the  detailed  tenets  contained  in  ■ 
DEAR  subpart  970.71,  which  have 
resulted  in  the  inefficient  layering  of 
non-commercial  systems  and  practices, 
the  Department  has  identified  certain 
purchasing  system  objectives  and 
standards  which  it  believes  are  common 
to  superior  purchasing  activities, 
whether  they  be  commercial  or  pubhc. 

In  addition,  as  the  Department 
eliminates  the  concept  of  the  "Federal 
norm,"  the  Department  intends  that  any 
disagreements  with  management  and 
operating  contractor  pvuchasing 
decisionis)  be  a  matter  to  be  settled 
between  the  contractor  and  potential 
subcontractor(s).  Such  disagreements 
are  typically  handled  in  this  manner  in 
the  commercial  sector.  The  Department 
expects  that  its  management  and 
operating  contractors  shall  handle  any 


such  disagreements  in  an  open,  fair,  and 
reasonable  manner,  and  endorses  the 
use  of  ombudsmen  and  alternative 
disputes  resolution  procedures  for  that 
purpose.  Accordingly,  by  this  action, 
the  Department  proposes  to  delete 
DEAR  970.7107  which  provides 
guidehnes  for  the  consideration  of 
subcontractor  level  protests.  This  is 
consistent  with  the  General  Accounting 
Office  proposed  rule  published  at  60  FR 
5871,  January  31, 1995.  h  is  the 
intention  of  the  Department  to 
incorporate  the  changes  made  by  this 
proposed  rule  into  existing  management 
and  operating  contracts  as  soon  as 
practicable  after  the  effective  date  of  a 
final  rule. 

II.  Section-by-Section  Analysis 

1.  Section  933.170,  Subcontract  level 
protests,  is  removed. 

2.  The  revision  to  paragraph  (a)  of  the 
clause.  Contractor  Purchasing  System,  at 
970.5204-22  provides  guidance  for  a 
management  and  operating  contract 
acquisition  system  consistent  with 
proposed  revisions  to  section  970.7103. 

3.  Section  970.7101,  General,  is 
revised  by  removing  paragraphs  (c)  and 
(d). 

4.  The  revision  to  section  970.7102(a) 
removes  the  parenthetical  which 
contains  references  which  will  no 
longer  exist  when  sections  970.7104  and 
970.7108  are  removed  in  their  entirety. 
Section  970.7102(h)(3)  is  revised  to 
provide  that  review  of  individual 
piu-chasing  actions  shall  be  pursuant  to 
FAR  Subpart  44.2.  Section 
970.7102(b)(4)  is  revised  to  provide  that 
periodic  appraisals  shall  be  in 
accordance  with  established  policies  in 
section  970.7103. 

5.  The  revisions  to  section  970.7103 
eliminate  the  concept  of  the  "Federal 
norm,"  and  establish  contractor 
purchasing  systems  objectives, 
expectations,  and  standards. 

6.  Section  970.7104,  Conditions  of 
purchasing  by  management  and 
operating  contractors,  is  removed.  The 
DOE  believes  it  is  not  necessary  to 
retain  this  section  since  many  of  the 
requirements  comply  with  provisions  of 
statutes  and  are  already  reflected  in 
contract  clauses.  These  requirements 
will,  therefore,  continue  to  be  applicable 
as  contractual  requirements.  Some  of 
the  requirements,  however,  are  not 
specifically  prescribed  in  other  parts  of 
the  DEAR.  The  Department  will  review 
such  requirements  prior  to  finalization 
of  this  proposed  rule  and  may 
redesignate  appropriate  paragraphs,  in 
the  final  rule,  to  other  parts  of  the 
DEAR,  if  necessary.  If  such 
requirements  are  identified,  the 
Department  will  publish  a  Federal 


Register  notice,  prior  to  issuing  a  final 
rule,  listing  the  paragraphs  being 
considered,  for  redesignation. 

7.  Section  970.7106,  Procedures  for 
handling  mistakes  relating  to 
management  and  operating  contractor 
purchases,  is  removed. 

8.  Section  970.7107,  Protest  of 
management  and  operating  contractor 
procurements,  is  removed. 

m.  Public  Comments 

DOE  invites  interested  persons  to 
participate  by  submitting  data,  views,  or 
argiunents  with  respect  to  the  DEAR 
amendments  set  forth  in  this  rule.  Three 
copies  of  vmtten  comments  should  be 
submitted  to  the  address  indicated  in 
the  "ADDRESSES"  section  of  this  rule. 
All  comments  received  will  be  available 
for  pubhc  inspection  during  normal 
work  hours.  All  written  comments 
received  by  the  date  indicated  in  the 
"DATES"  section  of  this  notice  will  be 
carefully  assessed  and  fully  considered 
prior  to  the  effective  date  of  these 
amendments  as  a  final  rule.  Any 
information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
determination  in  accordance  with  10 
CFR  1004.11. 

rV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993). 

Accordingly,  this  action  was  not 
subject  to  review  imder  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Review  Under  the  National 
Environmental  Policy  Act 

Piu^uant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Department  has 
estabhshed  guidehnes  for  its 
comphance  with  the  provisions  of  the 
National  Environmental  Pohcy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.]. 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021,  National 
Environmental  Pohcy  Act  Implementing 
Procedures  (Categorical  Exclusion  A6), 
the  Department  of  Energy  has 
determined  that  this  proposed  rule  is 
categorically  excluded  fi-om  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 


C.  Review  Under  the  Paperwork 
Reduction  Act 

To  the  extent  that  new  information 
collection  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking,  they  are  provided  for  under 
Office  of  Management  and  Budget 
paperwork  clearance  package  No.  1910- 
0300.  No  new  information  collection  is 
proposed  by  this  rule. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  v«ll  have  no  impact 
on  interest  rates,  tax  pohcies  or 
liabihties,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibihty  analysis  has 
been  prepared. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  entitled 
"Federahsm,"  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  State%.  on  the  relationship 
between  the  Federal  Govenunent  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federahsm  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  The  Department  of  Energy 
has  determined  that  this  proposed  rule 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
"traditional  functions  of  States. 

F.  Re\iew  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
ehminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
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effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  2(b)  of 
Executive  Order  12778. 

G.  Public  Hearing  Determination 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore,  - 
consistent  v«th  5  U.S.C.  553,  DOE  has 
not  scheduled  a  pubfic  hearing. 

List  of  Subjects  in  48  CFK  Parts  933  and 
970 

Government  procurement. 

Issued  in  Washington,  D.C  on  February  24, 
1995. 

Richard  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  933-PROTESTS,  DISPUTES, 
AND  APPEALS 

1.  The  authority  citation  for  part  933 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C.  486(c) 

933.170    [Ramoved] 

2.  Section  933.170  is  removed. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

3.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91  (42  U.S.C.  7254).  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  sec.  1534  of  the  Department  of  Defense 
Authorization  Act,  1986.  Pub.  L.  99-145  (42 
U.S.C.  7256a),  as  amended.       * 

4.  At  970.5204-22,  revise  paragraph 
(a)  of  the  clause  to  read  as  follows: 

970.5204-22    Contractor  purchasing 
system. 

(a)  The  contractor  shall  develop, 
implement,  and  maintain  formal 
policies,  practices  and  procedures  to  be 
used  in  the  award  of  subcontracts 
consistent  with  DEAR  970.71.  The 
contractor's  purchasing  system  and 
methods  shall  be  fully  documented, 
consistently  applied,  and  acceptable  to 


DOE  in  accordance  with  DEAR 
970.7102.  The  contractor's  purchasing 
performance  will  be  evaluated  against 
agreed-upon  criteria  in  accordance  with 
the  performance  criteria  and  measures 
clause(s)  set  forth  elsewhere  in  this 
contract.  DOE  reserves  the  right  at  any 
time  to  require  that  the  contractor 
submit  for  approval  any  or  all  purchases 
imder  this  contract.  The  Contractor  shall 
not  purchase  any  item  or  service  the 
purchase  of  which  is  expressly 
prohibited  by  the  written  direction  of 
DOE  and  shall  use  such  special  and 
directed  sources  as  may  be  expressly 
required  by  the  EXDE  contracting  officer. 


970.7101  [Amended] 

5.  Section  970.7101  is  amended  by 
removing  paragraphs  (c)  and  (d). 

970.7102  [Amended] 

6.  Section  970.7102  is  amended  at: 
paragraph  (a)  to  remove  the 
parenthetical  at  the  end  of  the 
paragraph;  paragraph  (b)(3)  by  removing 
the  words  "to  assure  that  management 
and  operating  contractors  implement 
DOE  policies  and  requirements  as 
defined  in  this  subpart,  in  accordance 
with  the  contractor's  accepted  system 
and  methods"  and  adding  in  its  place 
the  words  "pursuant  to  FAR  44.2";  and 
paragraph  (b)(4)  by  removing  "Subpart 
944.3  and  970.7108"  and  adding  in  its 
place  "970.7103." 

970.7103  [Revised] 

7.  Section  970.7103  is  revised  to  read 
as  follows:  970.7103  Contractor 
purchasing  system. 

The  following  shall  apply  to  the 
purchasing  systems  of  management  and 
operating  contractors: 

(a)  The  objective  of  a  management  and 
operating  contractor's  purchasing 
system  is  to  deliver  to  its  customers  on 

a  timely  basis  those  best  value  products 
and  services  necessary  to  accomplish 
the  purposes  of  the  Government's 
contract.  To  achieve  this  objective, 
contractors  are  expected  to  use  their  < 
experience,  expertise  and  initiative 
consistent  with  this  subpart. 

(b)  The  purchasing  systems  and 
methods  used  by  management  and 
operating  contractors  shall  be  well- 
defined,  consistently  applied,  and  shall 
follow  purchasing  practices  appropriate 
for  the  requirement  and  dollar  value  of 
the  purchase.  It  is  anticipated  that 
purchasing  practices  and  procedures 
will  Vciry  among  contractors  and 
according  to  the  type  and  kinds  of 
purchases  to  be  made. 

(c)  Contractor  purchases  are  not 
Federal  procurements,  and  are  not 
directly  subject  to  the  Federal 


Acquisition  Regulation.  Nonetheless, 
certain  Federal  laws.  Executive  Orders, 
and  regulations  may  affect  contractor 
purchasing,  as  required  by  statute, 
regulation,  or  contract  terms  and 
conditions. 

(d)  Contractor  purchasing  systems  ^ 
shall  identify  and  apply  the  best  in 
commercial  purchasing  practices  and 
procedures  (although  nothing  precludes 
the  adoption  of  Federal  procurement 
practices  and  procedures)  to  achieve 
system  objectives.  Where  specific 
requirements  do  not  otherwise  apply, 
the  contractor  purchasing  system  shall 
provide  for  appropriate  measures  to 
ensure: 

(1)  Acquisition  of  quality  products 
and  services  at  fair  and  reasonable 
prices; 

(2)  Use  of  capable  and  reliable 
subcontractors  who  either:' 

(i)  Have  track  records  of  successful 
past  performance,  or 

(ii)  Can  demonstrate  a  current 
superior  ability  to  perform; 

(3)  Minimization  of  acquisition  lead- 
time  and  administrative  costs  of 
purchasing; 

(4)  Use  of  effective  competitive 
techniques; 

(5)  Reduction  of  performance  risks 
associated  with  subcontractors,  and 
facihtation  of  quahty  relationships 
which  can  include  techniques  such  as 
partnering  agreements,  ombudsmen, 
and  alternative  disputes  procedures. 

(6)  Use  of  self-assessment  and 
benchmarking  techniques  to  support 
continuous  improvement  in  purchasing; 

(7)  Maintenance  of  the  highest 
professional  and  ethical  standards;  and 

(8)  Maintenance  of  file  documentation 
appropriate  to  the  value  of  the  purchase 
and  which  is  adequate  to  establish  the 
propriety  of  the  transaction  and  the 
price  paid. 

070.7104  through  970.7104-47, 970.7106, 
970.7107    [Removed] 

8.  Sections  970.7104  through 
970.7104-47  970.7106,  and  970.7107  are 
removed. 

[FR  Doc.  95-5173  Filed  3-1-95;  8:45  am] 
BILUNG  CODE  64S0-01-i> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  234 

FRA  Docket  No.  RSGC-6;  Notice  No.  1] 
RIN  2130-AA92 

Selection  and  Installation  of  Grade 
Crossing  Warning  Systems;  Notice  of 
Proposed  Rulemaking 

agency:  Federal  Raih-oad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  FRA  proposes  to  prohibit 
railroads  from  unilaterally  selecting  and 
instalUng  highway-rail  grade  crossing 
warning  systems  at  pubhc  highway-rail 
crossings.  FRA  further  proposes  to 
require  that  railroads  furnish  state 
highway  authorities  with  information 
necessary  for  state  grade  crossing  project 
planning  and  prioritization  purposes. 
DATES:  (1)  Written  comments  must  be 
received  no  later  than  May  16,  1995. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  expense  or 
'  delay. 

(2)  A  public  hearing  will  be  held  at 
9:30  a.m.  on  May  9, 1995.  Any  person 
who  wishes  to  speak  at  the  hearing 
should  notify  the  FRA  Docket  Clerk  at 
least  five  working  days  before  to  the 
hearing,  by  telephone  or  by  mail. 
ADDRESSES:  (1)  Written  comments 
should  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Persons  desiring  to  be  notified 
that  their  written  comments  have  been 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above  address. 

(2)  A  pubhc  hearing  will  be  held  in 
room  2230  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
Persons  desiring  to  speak  at  the  hearing 
should  notify  the  Docket  Clerk  by 
telephone  (202-366-0628)  or  by  writing 
to  the  Docket  Clerk  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  F.  George,  Chief,  Highway-Rail 
Crossing  and  Trespasser  Programs 
Division,  Office  of  Safety,  FRA,  400 


Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  202-366-0533),  or 
Mark  Tessler,  Trial  Attorney,  Office  of 
Chief  Coimsel,  FRA,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  (telephone 
202-366-0628). 

SUPPLEMENTARY  INFORMATION:  This 
NPRM  clarifies  the  respective 
responsibihties  of  railroads  and  state 
and  local  governments  regarding  the 
selection  and  installation  of  highway- 
rail  grade  crossing  warning  systems. 
This  proposal  is  issued  to  eliminate 
confusion  and  uncertainty  as  to  the  role 
of  railroads  in  the  selection  and 
installation  process.  FRA  expects  the 
proposed  rules  to  "substantially 
subsume"  the  subject  matter  of 
railroads'  selection  and  installation  of 
highway  rail  grade  crossing  warning 
systems  and  as  such  wall  preempt  state 
laws  covering  the  same  subject  matter. 

Background 

Highway-rail  grade  crossings  present 
inherent  risks  to  users,  including 
motorists,  pedestrians,  railroad 
passengers  and  railroad  employees.-Of 
the  more  than  168,000  public  highway- 
rail  grade  crossings  in  the  nation,  only 
28,100  are  fully  equipped  with 
automatic  lights,  gates  and  bells;  fewer 
than  1,000  of  the  108,000  private 
crossings  are  so  equipped.  The  vast 
majority  of  pubUc  crossings  (and  private 
crossings)  are  equipped  with  only 
passive  warning  devices  such  as 
crossbucks,  Engineering  improvements 
at  individual  crossings,  education  of  the 
pubhc.  and  enforcement  of  highway 
traffic  laws  have  reduced  accidents  and 
casualties  at  highway-rail  crossings. 
Since  1978,  accidents  and  fatahties  have 
decreased  dramatically  despite 
increased  highway  usage,  stable  rail 
traffic  levels,  and  increased  train 
speeds.  However,  the  present  loss  of 
Ufe.  injuries  and  property  damage  are 
still  imacceptable.  Highway-rail 
colhsions  are  the  number  one  cause  of 
death  in  the  entire  railroad  industry,  far 
surpassing  employee  or  passenger 
fatalities.  Additionally,  the  proportion 
of  severe  accidents  (i.e.,  those  likely  tb 
result  in  fatalities)  is  rising.  Nearly 
4,900  collisions  occurred  between 
highway  users  and  on-track  railroad 
equipment  in  1993.  More  than  600 
people  were  killed  and  over  1,800  were 
seriously  injured  in  these  collisions. 

In  1973  Congress  first  estabhshed  the 
Rail-Highway  Crossing  Program  (section 
130  program)  to  improve  highway-rail 
crossing  safety.  Continuous  federal 
funding  since  then  has  made  more  than 
$3  billion  available  in  improvement 
funds,  representing  more  than  90%  of 
project  costs  under  this  program. 


Because  highway-rail  grade  crossing 
safety  is  primarily  achieved  through 
highway  traffic  control,  DOT'S  Federal 
Highway  Administration  (FHWA)  has 
oversight  responsibilify  for  the  program. 
See  49  CFR  1.48. 

State  Safiety  Prioritization  Process 

FHWA  regulations  provide  imiform 
federal  standards  for  all  highway  traffic 
control  systems,  including  those  at 
highway-rail  crossings.  The  federal 
government,  rather  than  dictating  the 
specific  type  of  warning  system  to  be 
installed  at  each  of  the  nation's  168,000 
public  grade  crossings,  has  estabhshed 
the  outline  of  the  required  planning  and 
selection  process.  FHWA  has  adopted 
regulations  governing  the  process  by 
which  states  are  to  estabUsh  priorities 
for  implementing  highway  safety 
improvement  projects,  including 
projects  for  elimination  of  hazards  of 
highway-rail  grade  crossings. 

FHWA's  regulations  detail  the 
imiform  planning  process  involved  in 
selecting  the  crossings  to  be  improved 
(23  CFR  Part  924.)  The  planning 
component  of  a  state's  highway  safety 
improvement  program  is  required  to 
incorporate  a  process  for  collecting  and 
maintaining  a  record  of  accident,  traffic, 
and  highway  data  including 
characteristics  of  both  highway  and  rail 
traffic.  The  planning  component  must 
also  contain  a  process  for  analyzing  data 
to  identify  hazardous  highway  locations 
based  on  accident  experience  or 
accident  potential  as  well  as  containing 
a  process  for  conducting  engineering 
studies  of  hazardous  locations.  Of  vital 
importance  in  ensuring  that  limited 
funds  are  spent  in  a  manner  that  will 
achieve  the  greatest  safety  return,  a 
state's  safety  improvement  program  is 
required  to  have  a  process  for 
establishing  priorities  for  implementing 
highway  safety  improvement  projects. 
That  process  must  consider  the 
potential  reduction  in  the  number  and/ 
or  severity  of  accidents;  the  cost  of  the 
projects  and  resources  available;  the 
relative  hazard  of  public  highway-rail 
crossings  based  on  a  hazard  index 
formula;  on-site  inspections  of 
crossings;  potential  danger  to  large 
nimibers  of  people  at  crossings  used  on 
a  regular  basis  by  passenger  trains, 
buses,  pedestrians,  bicyclists  or  by 
trains  and  motor  vehicles  carrying 
hazardous  materials;  and  other  criteria 
as  appropriate  in  each  state.  23  CFR 
924.9. 

As  a  review  of  the  planning  and 
prioritization  components  shows,  the 
process  outlined  above  could  only  be 
carried  out  by  an  entity  capable  of 
gathering  and  analyzing  all  the  needed 
data.  A  railroad  has  only  data  available 


11650 


Federal  Register  /  Vol.  60,  No.  41  /  Thursday,  March  2.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  41  /  Thursday,  March  2.  1995  /  Proposed  Rules 


11651 


UMi 


to  it  which  is  railroad  specific:  rail 
traffic  volume,  authorized  speed, 
number  of  tracks,  type  of  train  control 
system,  and  projected  changes  in  these 
areas.  Even  accident  data  available  to  a 
railroad  are  of  uncertain  benefit  since 
they  are  limited  to  the  experiences  of 
that  one  railroad  rather  than  compared 
and  collated  with  similar  data  from 
other  railroads  in  the  state  or  even  other 
railroads  whose  tracks  are  crossed  by 
the  same  highway. 

The  federal  government  has 
recognized  that  individual  entities  such 
as  railroads  do  not  have  the  requisite 
analytical  tools  and  information 
gathering  abiUty  to  make  the 
appropriate  decisions  regarding  the 
most  appropriate  focusing  of  limited 
safety  improvement  funds.  State 
agencies  have  the  necessary  analytical 
tools  and  information.  It  is  therefore 
appropriate  that  they  have  the 
responsibility  for  the  actual  selection  of 
specific  crossings  and  the  determination 
of  the  type  of  warning  devices  to  be 
installed. 

The  Secretary,  through  FHWA,  has 
also  issued  standards  governing  the 
form  and  placement  of  all  grade  crossing 
warning  systems  irrespective  of  whether 
federal  funds  are  used  in  their 
installation.  23  CFR  646.214.  FHWA's 
Manual  on  Uniform  Traffic  Control 
Devices  CMUTCD),  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  (23  CFR  655.601), 
establishes  "traffic  control  device 
standards  for  all  streets  and  highways 
open  to  pubhc  travel  regardless  of  type 
or  class  or  the  governmental  agency 
having  jurisdiction."  MUTCD  lA-2.  The 
MUTCD  establishes  uniform  standards 
relating  to  design  and  placement  of 
traffic  control  signs,  pavement  markings 
and  automatic  warning  devices.  These 
standards  apply  nationwide — even 
when  the  improvements  have  not  been 
paid  for  with  federal  funds. 

DOT  Safety  Initiatives 

This  proposed  rule  is  but  one 
component  of  a  continuing  DOT 
campaign  to  improve  grade  crossing 
safety.  DOT's  Grade  Crossing  Action 
Plan  includes  several  initiatives  that 
will  aid  in  improving  safety  at  grade 
crossings.  This  plan  details  six  major 
Departmental  initiatives  encompassing 
55  separate  actions  addressing  highway- 
rail  grade  crossing  safety  and  trespass 
prevention.  These  initiatives  include: 
enhanced  enforcement  of  traffic  laws  at 
crossings;  enhanced  rail  corridor 
crossing  reviews  and  improvements; 
expanded  public  education  and 
Operation  Lifesaver  activities;  increased 
safety  at  private  crossings;  improved 


data  and  research  efforts;  and 
prevention  of  rail  trespassing. 

A  cornerstone  of  this  grade  crossing 
safety  campaign  is  the  closure  and 
consolidation  of  little  used  and 
redundant  crossings.  It  is  generally 
acknowledged  that  there  are  too  many 
highway-rail  grade  crossings  in  this 
country — there  are  not  sufficient 
resources  from  any  source  or  sources  to 
provide  full  warning  systems  or  grade 
separations  at  all  of  the  nation's 
crossings.  Too  many  crossings  are 
equipped  only  with  crossbuck  warning 
signs.  EUmination  of  poorly  designed, 
less  travelled,  and  redundant  crossings 
will  clearly  enhance  the  safety  of  the 
travelling  public.  FRA  has  thus  been 
advocating  consolidation  and  closure 
for  a  nimiber  of  years.  FRA's  role  of 
advocate  reflects  the  fact  that  state  and 
local  governments  have  the  authority  to 
close  and  consoUdate  crossings  just  as 
they  have  the  authority  to  create 
crossings  in  connection  with  pubhc 
road  construction. 

This  rulemaking  is  one  in  a  series  of 
rules  addressing  the  responsibilities  of 
the  various  parties  in  this  critical  rail 
safety  area.  On  September  27, 1994, 
FRA  issued  maintenance,  inspection, 
and  testing  rules  (59  FR  50086, 
September  30, 1994).  Those  rules  for  the 
first  time  impose  specific 
responsibilities  on  railroads  to  maintain, 
inspect  and  test  active  highway-rail 
grade  crossing  warning  systems. 
Additionally,  FRA  imposed  on  railroads 
the  responsibihty  to  take  specified 
actions  when  grade  crossing  warning 
systems  malfunction.  The  rules  impose 
costs  on  railroads  in  addition  to  the 
more  than  $130  milUon  they  spend  on 
crossing  maintenance  every  year.  The 
allocation  of  responsibihty  to  railroads 
regarding  grade  crossing  maintenance, 
inspection,  and  testing  and  response  to 
malfunctions  reflects  reality — raihoads 
are  the  appropriate  party  to  perform 
these  activities.  They  have  the  technical 
expertise  and  forces  to  perform  the 
work.  Safety  is  enhanced  by  such 
allocation  of  responsibihty. 

Similarly,  responsibilities  have  been 
allocated  between  railroads  and  state 
and  local  agencies  by  the  Congress  in 
the  Swift  Rail  Development  Act  of  1994 
(Pub.  L.  103^40).  Section  302  of  that 
act  directs  the  Secretary  of 
Transportation  to  issue  regulations 
requiring  that  a  locomotive  horn  be 
soimded  while  each  train  is 
approaching  and  entering  each  pubhc 
grade  crossing  unless  certain 
supplementary  safety  measures  are 
provided  by  the  "appropriate  traffic 
control  authority  or  law  enforcement 
authority  responsible  for  safety  at  the 
highway-rail  grade  crossing."  Congress 


has  imphcitly  recognized  that  railroads 
have  responsibihty  in  areas  over  which 
they  have  control,  such  as  sounding  of 
horns,  while  state  and  local  traffic 
control  authorities  have  responsibihty 
pertaining  to  those  areas  within  their 
expertise  and  imder  their  control, 
namely,  highway  traffic  control. 

TheNPRM 

This  NPRM  would  also  define 
responsibilities  in  the  grade  crossing 
area.  It  defines  the  responsibility  of 
railroads  to  provide  information  and 
assistance  in  those  areas  in  which  their 
expertise  is  paramoimt — railroad 
operations.  Railroads  would  be  required 
to  provide  appropriate  state  agencies 
information  related  to  their  operations 
and  to  participate  with  state  or  local 
diagnostic  teams  to  help  the  state  or 
local  governmental  body  determine 
which  crossings'  warning  systems 
should  be  upgraded  and  to  what  extent. 

This  allocation  of  responsibility  to 
railroads  is  based  on  the  recognition 
that  state  and  local  governmental  bodies 
are  the  entities  with  the  expertise  and 
information  to  look  at  the  entire  picture 
(of  which  railroad  traffic  and  plans  are 
but  one  component):  whether  crossings 
should  be  consolidated  or  closed; 
funding  availability;  funding 
constraints;  local  desires;  area 
residential,  commercial  and  industrial 
development  plans;  and  highway  traffic 
engineering  demands  and  constraints. 
Consistent  with  that  expertise  and 
information  base,  state  and  local 
governmental  bodies  are  the  appropriate 
bodies  to  determine  which,  how,  and 
when  highway  rail  grade  crossing 
warning  systems  should  be  upgraded. 
Because  of  the  very  high  cost  to  install 
an  automatic  traffic  control  warning 
system  at  a  grade  crossing — more  than 
$100,000  at  a  double  track  crossing — ^it 
is  imperative  that  the  limited  safety 
funds,  from  whatever  sources,  available 
for  crossing  improvements  be  spent  in  a 
rational,  uniform,  and  coordinated 
manner.  The  present  system  whereby 
states,  pursuant  to  FHWA  regulations, 
investigate,  plan,  and  prioritize  crossing 
improvements  provides  the  needed 
uniformity  and  coordination  to  ensure 
that  the  crossings  most  in  need  of  safety 
improvements  are  those  that  receive 
them.  Grade  crossing  safety  is  best 
enhanced  by  such  a  program  that 
provides  for  a  systematic  upgrading  of 
traffic  control  devices  at  crossings  that 
are  truly  needed  pursuant  to  a 
prioritized  schedule  established  by  state 
authorities  xmder  uniform  federal 
criteria.  Such  a  program  allows  state 
highway  officials  the  ability  to  respond 
to  the  concerns  of  the  public  in  making 
grade  crossing  improvement  decisions, 


and  allows  available  resources  to  be 
allocated  to  the  grade  crossing 
improvement  projects  yielding  the 
highest  safety  returns.  Simply  stated, 
this  will  save  more  lives  than  if  an  equal 
amount  of  money  Vere  spent  on 
upgrading  crossings  that  statistically  are 
not  as  dangerous. 

In  other,  less  frequent  situations,  a 
state  agency,  local  governmental  body, 
or  state  or  local  legislative  body  may, 
outside  of  the  Federal-aid  program,  fund 
the  upgrading  of  a  warning  system  at  a 
specific  crossing  or  order  a  railroad  to 
install  or  upgrade  a  warning  system  at 
its  own  expense.  These  proposed  rules 
are  not  meant  to  prevent  those 
governmental  authorities  from  being 
involved  in  such  activities.  Although 
the  selection  decision  in  these  situations 
may  not  be  based  on  the  selection  and 
installation  criteria  established  by 
FHWA  and  adopted  by  the  state 
department  of  transportation  or  highway 
department,  presimiably  the 
governmental  body's  selection  decision 
is  based  on  soiuid  public  policy  and 
overall  safety  considerations  derived 
from  information  available  to  the  state. 

Some  state  laws,  generally  predating 
the  advent  of  the  Federal  Rail-Highway 
Crossing  Program,  impose  a  tort  law 
duty  upon  railroads  to  maintain  safe 
crossings.  In  some  cases  this  duty  has 
been  interpreted  to  include  a  duty  to 
select  and  install  warning  systems  at 
hazardous  crossings.  While  this  system 
may  have  been  appropriate  in  the  past, 
when  there  was  no  systematic  and 
uiuform  improvement  program  in 
existence,  today  the  result  is  one  of 
misallocation  of  scarce  resources.  This 
ad  hoc  system  of  grade  crossing 
improvements,  driven  by  tort  law  and 
individual  jury  awards,  runs  counter  to 
the  goal  of  a  uniform  national  program 
based  on  planning  and  prioritization. 
Those  ofltimes  arbitrary  local 
requirements  can  result  in  the 
ihstallation  of  grade  crossing  warning 
systems,  not  where  research  and  data 
indicates  they  vdll  do  the  most  good, 
but  where  a  judge  or  jury  determined, 
after  the  fact,  that  such  a  system  should 
have  been  installed. 

Jury  verdicts  based  on  common  law 
standards  are  necessarily  ad  hoc,  case- 
by-case  judgements  that  are 
retrospective  in  nature.  The  duties  now 
imposed  upon  railroads  ad  hoc  in  this 
manner  are  inconsistent  with  the 
command  of  Congress  that  "(IJaws, 
regulations,  and  orders  related  to 
raihoad  safety  shall  be  nationally 
uniform  to  the  extent  practicable."  (49 
U.S.C.  20106)  These  verdicts  do  not 
provide  an  appropriate  mechanism  for 
determining  whether  the  crossing  is 
needed  in  the  first  place,  and  if  needed. 


what  warning  devices  are  appropriate. 
Neither  do  these  verdicts  provide  an 
appropriate  method  for  determining  the 
order  in  which  crossings  would  be 
equipped  or  upgraded  to  yield  the 
greatest  safety  benefits.  Moreover,  these 
judgments  divert  resources  from  saving 
fives  through  investments  in  grade 
crossing  warning  devices  to 
compensating  those  killed  or  injured  in 
accidents  or  their  survivors.  This  is 
sound  public  policy  only  when  the 
railroad  has  breached  a  duty  to  them 
that  it  is  appropriate  for  the  railroad  to 
have. 

In  this  proposed  rule.  FRA  is  defining 
in  a  nationally  uniform  manner  the 
safety  duties  railroads  have  in 
connection  with  the  selection  and 
installation  of  warning  devices  at  grade 
crossings.  Tort  judgments  in  general 
certainly  exert  a  salutary  deterrent 
influence  on  behaviors  that  rational 
actors  can  avoid,  but  here  that  deterrent 
is  distorted  and  diminished  by  the 
combination  of  (i)  the  lack  of  adequate 
funds,  pubhc  or  private,  to  improve  all 
grade  crossings  to  the  desired  level  of 
safety,  (ii)  the  focus  of  tort  cases  on 
whether  a  railroad  has  satisfied  its 
common  law  duties  at  the  grade 
crossing  in  question  without  regard  to 
its  behavior  concerning  grade  crossings 
in  general,  and  (iii)  large  judgments  for 
accidents  at  grade  crossings  of  low 
relative  hazard.  As  things  now  stand,  a 
railroad  that  is  responsibly  investing  its 
available  funds  for  the  improvement  of 
grade  crossings  in  the  order  and  in  the 
manner  specified  by  the  transportation 
authorities  in  the  states  it  serves  may  be 
subjected  to  large  tort  judgments 
resulting  fi^m  the  relatively  random 
occurrence  of  accidents  at  grade 
crossings  of  low  hazard  relative  to  those 
improved.  The  proposed  regulations  are 
meant  to  ensure  that  the  present  system 
is  not  compromised  by  state 
requirements  that  railroads  select  and 
install  grade  crossing  improvements 
outside  of  the  coordinated  and 
prioritized  federal/state  system  already 
estabhshed. 

The  Supreme  Court,  in  a  recent 
decision,  CSX  Transportation,  Inc.  v. 
Easterwood,  (113  S.  Ct.  1732,  (1993)) 
held  that  legal  duties  imposed  on 
railroads  by  a  State's  common  law  of 
negligence  fall  within  the  scope  of  the 
preemption  provision  of  49  U.S.C. 
20106,  (formerly  §  205  of  the  Federal 
Raifroad  Safety  Act  (45  U.S.C.  §434)). 
However,  the  Court  held  that 
preemption  of  such  state  laws  will  Ue 
only  if  the  federal  regulations 
substantially  subsume  the  subject  matter 
of  the  relevant  state  law. 

FRA  expects  the  proposed  rules  will 
"substantially  subsume"  the  subject 


matter  of  railroads'  selection  and 
installation  of  highway  rail  grade 
crossing  warning  systems  and  as  such 
will  preempt  state  laws  covering  the   , 
same  subject  matter,  regardless  of 
whether  Federal  funding  of 
improvements  is  involved  at  a  particular 
crosMng. 

In  Easterwood,  the  Court  held  that 
"for  projects  in  which  federal  funds 
participate  in  the  installation  of  warning 
devices,  the  Secretary  has  determined 
the  devices  to  be  installed  and  the 
means  by  which  railroads  are  to 
participate  in  their  selection.  The 
Secretary's  regulations  therefore  cover 
the  subject  matter  of  state  law  which, 
hke  the  tort  law  on  which  respondent 
rehes,  seeks  to  impose  an  independent 
duty  on  a  railroad  to  identify  and/or 
repair  dangerous  crossings."  123  L.  Ed. 
2d  at  401. 

The  Department'believes  that  the 
distinction  in  safety  duties  drawn  in 
Easterwood  depending  upon  whether  or 
not  improvements  to  a  particular  grade 
crossing  were  federally  funded  results 
in  poor  public  policy  that  is  likely  to 
misallocate  scarce  hinds  for  grade 
crossing  improvements  because 
railroads  are  given  a  powerful  financial 
incentive  either  (i)  to  invest  funds  in 
improving  crossings  on  some  basis  other 
than  the  relative  hazard  rankings 
established  by  state  highway  authorities 
or  (ii),  especially  in  the  case  of  small 
railroads,  to  diminish  investment  in 
grade  crossing  improvements  because 
they  cannot  tell  where  an  adverse 
verdict  may  strike  next  and  their  net 
financial  results  may  be  better  served  by 
using  the  funds  to  pay  judgments  they 
are  unable  to  avoid.  Railroad  and 
highway  safety  alike  are  best  served  by 
focusing  the  economic  and  legal 
incentives  of  everyone  involved  in  the 
process  to  invest  grade  crossing 
improvement  funds  where  the  most 
hves  will  be  saved  and  the  most  injuries 
prevented.  The  proposed  rule  is 
intended  to  achieve  that  result. 

If,  as  the  Department  has 
recommended  in  its  Highway-Rail 
Grade  Crossing  Action  Plan,  state 
transportation  authorities  also  begin 
evaluating  the  hazards  of  grade 
crossings  on  entire  rail  corridors,  the 
proposed  rule  would  accommodate 
improvements  focused  in  that  manner. 
That  is  simply  another  way  for  state 
transportation  authorities  to 
systematically  evaluate  the  relative 
safety  of  highway  rail  grade  crossings 
and  to  decide  which  improvements  will 
yield  the  best  safety  results. 

Moreover,  highway  rail  grade  crossing 
warning  systems  are  devices  to  control 
motor  vehicle  traffic  on  highways. 
Government  bodies  responsible  for 
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highways  and  motor  vehicle  safety  are 
the  appropriate  decision  makers  to 
decide  which  devices  should  be 
installed  on  public  highways  and  the 
order  in  which  intersections  should  be 
improved. 

Raihoads  should  be  responsible  for 
providing  information  to  help  state 
highway  authorities  make  those 
decisions  and  for  helping  to  implement 
those  decisions  after  they  are  made.  In 
fulfilling  the  requirements  of  FHWA's 
Highway  Safety  Improvement  Program 
(49  CFR  Part  924),  state  agencies  have  a 
need  for  railroad  information  that  might 
have  an  impact  on  the  type  of 
improvement  appropriate  to  a  particular 
crossing  or  that  might  affect  the  relative 
priority  to  be  given  in  upgrading  one 
crossing  versus  another.  Such  data 
include  present  and  projected  rail  traffic 
(both  hazardous  and  non-hazardous 
materials),  track  configuration, 
signalling,  and  authorized  train  speed  as 
well  as  other  conditions  affecting  the 
crossing.  Railroads  have  historically 
provided  assistance  to  state  agencies 
planning  for  grade  crossing 
improvements.  The  proposal  would 
codify  railroads'  present  practice  of 
providing  information  and  assistance 
needed  by  those  state  agencies. 

The  proposal  will  not  affect  railroads' 
present  obhgations  to  maintain  grade 
crossing  warning  systems.  Indeed,  as 
noted  above,  FRA's  recently  issued 
amendments  to  Grade  Crossing  Signal 
System  Safety  regulations  codify 
specific  maintenance,  inspection,  and 
testing  requirements  for  grade  crossing 
warning  systems. 

While  this  proposed  rule  prevents  a 
raihoad  from  unilaterally  selecting  and 
installing  warning  systems,  it  does  not 
prevent  a  state  agency  from  ordering  a 
railroad  to  pay  for  all  or  pari  of  grade 
crossing  warning  system  on  a  non- 
Federal  aid  project.  While  FRA  is 
philosophically  opposed  to  the  concept 
of  a  railroad  being  forced  to  pay  for  an 
upgrade  to  what  is  essentially  a  highway 
traffic  control  device  for  which  it 
receives  no  net  benefit  (see  23  CFR 
210(b)),  FRA  is  not  prepared  at  this  time 
to  issue  regulations  preempting  the 
many  state  laws  in  this  area. 

Section-by-Section  Analysis 

§234.301  Railroad  cooperation. 

Paragraph  (a)  of  this  section  requires 
that  railroads  cooperate  with  the 
appropriate  state  agency  ui  furnishing 
information  to  enable  the  state  to 
develop  plans  and  project  priorities  for 
the  elimination  of  hazards  of  highway- 
rail  grade  crossings.  Railroad  plans  to 
increase  traffic  on  a  line  or  to  upgrade 
track  or  signalling  to  enable  increases  in 


train  speed,  are  important  factors  which 
states  must  take  into  consideration  in 
determining  their  prioritization  and 
plans.  Similarly,  state  planners  need 
information  regarding  railroad  plans  or 
projections  regarding  decreasing  traffic 
volume.  Railroads  have  generally 
provided  such  information  on  a 
voluntary  and  routine  basis.  This 
provision  codifies  the  responsibiUty  of  a 
railroad  to  provide  ciurent  and 
projected  information  which  is  uniquely 
available  to  the  railroad.  Without 
raihoad  information  a  state  is  unable  to 
make  the  appropriate  decisfions  to 
determine  which  crossings  should  be 
upgraded  and  with  which  type  of 
warning  systems.  Many  railroads 
already  provide  information  such  as 
current  train  counts,  speeds,  type  and 
number  of  tracks  and  type  of  installed 
warning  system  to  FRA  or  the  state  for 
inclusion  in  the  DOT/Association  of 
American  Railroads  National  Highway- 
Rail  Grade  Crossing  Inventory 
(Inventory)  on  file  with  FRA.  Duphcate 
submissions  to  a  state  are  not  necessary 
under  this  rule  inasmuch  as  Inventory 
data  is  routinely  available  to  States. 

Presently,  information  submissions  by 
States  and  raihoads  to  the  Inventory  are 
made  on  a  voliuitary  basis.  Comments 
are  specifically  invited  regarding  the 
advisability  of  making  Inventory 
information  submission  mandatory. 

This  section  also  provides  that  a 
raihoad  need  not  submit  proprietary 
data  of  a  confidential  natiu«  to  a  state 
unless  that  information  will  be 
protected  from  disclosure.  Such 
provision  will  ensure  that  railroads  will 
not  be  penalized  commercially  by  such 
regulatory  comphance. 

Paragraph  (b)  of  this  section  reqxiires 
that  raihoads  provide  appropriate 
engineering  and  other  technical 
assistance  to  the  state  agency  in 
designing  and  installing  the  warning 
system  determined  by  the  state  to  be 
appropriate  to  the  particular  crossing.  In 
many  instances  a  raihoad  is  the  only 
party  with  the  requisite  technical 
expertise  to  assist  the  state  in 
developing  the  engineering  design  for 
the  crossing.  This  section  recognizes 
that  fact  and  therefore  estabhshes  a  duty 
to  assist  in  this  area. 

§  234.303    Selection  and  installation  of 
warning  systems  at  public  crossings. 

Paragraph  (a)  of  this  section  prohibits 
a  raihoad  from  unilaterally  selecting  or 
determining  the  type  of  grade  crossing 
warning  system  to  be  installed  at  a 
public  highway-rail  grade  crossing. 
Such  a  decision  is  more  appropriately 
made  by  the  state  or  local  government. 
In  some  situations  today,  a  railroad 
voluntarily  contributes  to  the  cost  of 


installing  a  crossing  warning  system.  In 
some  cases,  a  raihoad  has  voluntarily 
contributed  all  or  part  of  a  locahty's 
required  local  share  in  order  to  enable 
a  particular  crossing  to  be  improved 
with  federal  funds.  The  proposed  rule  is 
not  meant  to  alter  this  practice  of 
voluntary  railroad  involvement. 
Similarly,  this  rule  is  not  meant  to  affect 
those  situations  in  which  a  railroad 
improves  a  crossing  at  its  own  expense 
in  order  to  secure  the  closure  of  another 
crossing.  These  raihoad  practices, 
unlike  funding  of  projects  outside  of  the 
state  planning  process,  are  supportive 
and  consistent  with  the  prioritization 
and  planning  process.  Therefore, 
nothing  in  the  proposal  prevents  a 
raihoad  from  voluntarily  contributing  to 
the  installation  costs  of  warning  devices 
installed  pursuant  to  the  state  planning 
process. 

Paragraph  (b)  addresses  installation  of 
the  warning  system  after  the  specific 
grade  crossing  and  type  of  warning 
system  has  been  selected.  This 
paragraph  provides  that  a  railroad  shall 
only  install  or  upgrade  a  grade  crossing 
warning  system  at  a  public  highway-rail 
grade  crossing  pursuant  to  an  order  by, 
or  agreement  with,  a  state  agency 'or 
other  public  body  having  authority  to 
issue  such  order  or  enter  into  such 
agreements.  The  proposal  provides  that 
whenever  such  state  agency  or  other 
pubhc  body  determines  that  a  particular 
grade  crossing  warning  system  should 
be  installed  at  a  particular  highway-rail 
grade  crossing,  the  railroad  shall  comply 
with  any  legally  sufficient  order,  or  in 
the  case  of  federally  funded  grade 
crossing  projects,  enter  into  and  perform 
an  agreement  for  the  installation  or 
upgrade  of  that  grade  crossing  warning 
system  with  the  state  agency  or  other 
public  body  having  jurisdiction.  The 
rule  does  not  require  a  raihoad  to 
provide  the  non-federal  share  of  costs 
involved  in  federally-funded  grade 
crossing  improvement  projects. 

This  section  recognizes  that  since  the 
warning  system  is,  in  many  instances, 
tied  into  the  railroad's  track  circuits  and 
the  raihoad  will  maintain  the  system, 
the  raihoad  is  generally  the  most 
appropriate  party  to  physically  install 
the  system.  Under  the  present  Federal- 
aid  system,  railroads  are  reimbursed  for 
prociu^ment  and  installation  costs  of 
the  warning  system.  This  paragraph 
recognizes  the  benefits  of  this  process 
and  only  prohibits  railroads  from 
imilaterally  installing  grade  crossing 
warning  systems  without  state  or  local 
approval. 

'This  section  is  not  meant  to  prohibit 
a  raihoad 's  volimtarily  contribution  to 
the  costs  of  installation  of  a  highway- 
rail  grade  crossing  warning  system. 


Raihoads  have  voluntarily  contributed 
all  or  a  portion  of  the  non-Federal 
matching  share  required  under  Federal 
law  for  construction  of  grade  crossing 
wjuTiing  systems.  FRA  does  not  intend 
to  prevent  or  discourage  such 
contributions. 

While  FRA  believes  that  raihoads 
have  many  powerful  incentives  to 
continue  their  longstanding  policy  of 
voluntarily  providing  matching  funds 
for  federally  funded  grade  crossing 
projects,  comment  is  sought  concerning 
whether  this  proposal  will  affect  the 
level  of  raihoad  participation  in  such 
projects. 

Paragraph  (c)  addresses  railroad 
projects  in  which  warning  system 
improvements  are  only  incidental  to  the 
raihoad  project.  Some  raihoad  projects, 
such  as  new  track,  upgraded  track,  or 
the  installation  of  signal  systems,  may 
involve  upgrading  warning  system 
circuits  or  the  replacement  of  obsolete 
equipment  with  newer,  more 
technologically  advanced  equipment. 
This  rule  is  not  intended  to  prohibit 
raihoad's  present  practice  of  incidental 
upgrades. 

Regulatory  Impact 

E.O.  12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and  is 
considered  to  be  significant  under  DOT 
pohcies  and  procediu-es  (44  FR  11034, 
February  26,  1979).  This  regulatory 
document  was  subject  to  review  under 
E.O.  12866.  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  this  rule.  A  copy  of 
the  regulatory  evaluation  may  be 
inspected  and  copied  in  Room  8201, 
400  Seventh  Sti^et,  S.W..  Washington, 
D.C.,  20590. 

In  its  regulatory  analysis  FRA  posited 
that  the  costs  and  benefits  of  this 
proposed  rule  are  not  measurable  at 
present,  but  that  the  benefits  will  equal 
or  exceed  the  costs,  because  the 
function  of  the  rule  is  to  virtually 
eliminate  grade  crossing  selections  and 
installations  which  do  not  require  an 
analysis  which  considers  costs  and 
benefits. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  proposed  rule,  FRA  has 
concluded  that  it  will  have  a  minimal 
economic  impact  on  small  entities. 
There  is  no  direct  or  indirect  economic 


impact  on  small  units  of  government, 
businesses,  or  other  organizations. 
Therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  xmder  the  provisions  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 
FRA  is  submitting  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.].  The 
proposed  section  that  contains 
information  collection  requirements  is 
§  234.301.  Persons  desiring  to  comment 
on  this  topic  should  submit  their  views 
in  writing  to  FRA  (Ms.  Gloria  Swanson, 
RRS-21,  Federal  Raihoad 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590)  and  to 
the  Office  of  Management  and  Budget 
(Desk  Officer,  Regulator}'  Policy  Branch 
(OMB  No.  2130-AA92),  Office  and 
Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20530. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  Docket  Clerk, 
Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedure  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Fohcy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  has  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
A  copy  of  the  Federahsm  Assessment 
has  been  placed  in  the  public  docket 
and  is  available  for  inspection. 

List  of  Subjects  in  49  CFR  Part  234 

Raihoad  safety.  Highway-rail  grade 
crossings. 

The  Proposed  Rule 

In  consideration  of  the  foregoing.  FRA 
proposes  to  amend  Part  234,  Title  49, 
Code  of  Federal  Regulations  as  follows: 


PART  234— {AMENDED] 

1.  The  authority  citation  for  Part  234 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20106,  20107, 
20111,  20112,  20134,  21301,  21304,  and 
21311  {formerly  Sees.  Z02,  208,  and  209  of 
the  Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  U.S.C.  431,  434,  437,  and  438. 
as  amended));  49  U.S.C.  20901  and  20102 
(formerly  the  Accident  Reports  Act  (45  U.S.C. 
38  and  42);  and  49  CFR  1.49  (f),  (g).jand  (m). 

2.  Add  a  new  "Subpart  E — Selection 
and  Installation  of  Grade  Crossing 
Warning  Systems,"  to  read  as  follows: 

Subpart  E— Selection  and  Installation 
of  Grade  Crossing  Warning  Systems 

Sec. 

234.301    Railroad  cooperation. 
234.303    Selection  and  installation  of  grade 
crossing  warning  systems. 

§  234.301    Railroad  Cooperation. 

(a)  Railroads  shall  cooperate  with  the 
appropriate  state  agency  in  furnishing 
information  to  enable  the  state  agency  to 
develop  plans  and  project  priorities  for 
the  elimination  of  hazards  of  highway- 
rail  grade  crossings  mcluding,  but  not 
limited  to  grade  crossing  elimination, 
reconstruction  of  existing  grade 
separations,  and  grade  crossing 
improvements.  At  the  request  of  the 
appropriate  state  agency,  a  raihoad  shall 
provide  information  not  already 
provided  to  the  FRA  or  the  state  for 
inclusion  in  the  DOT/Association  of 
American  Raihoads  National  Highway- 
Rail  Grade  Crossing  Inventory  regarding 
raihoad  operations  involving  specific 
highway-rail  grade  crossings,  including, 
but  not  limited  to:  present  and  projected 
rail  freight  traffic  (including 
transportation  of  hazardous  materials); 
present  and  projected  passenger  traffic; 
present  and  projected  track 
configtu-ation  and  signalling;  present 
and  projected  maximmn  authorized 
train  speed;  and  other  conditions  which 
may  affect  the  planning  for,  and 
prioritization  of,  crossing 
improvements.  Nothing  herein  requires 
that  a  raihoad  provide  to  a  state 
proprietary  data  of  a  confidential  nature 
unless  such  information  shall  be 
protected  from  disclosure. 

(b)  Railroads  shall  provide 
appropriate  engineering  and  other 
technical  assistance  to  the  state  agency 
in  designing  and  installing  the  warning 
system  determined  by  the  state  to  be 
appropriate  to  the  particular  crossing. 

§  234.303    Selection  and  installation  of 
grade  crossing  warning  systems. 

(a)  A  railroad  shall  not  imilaterally 
select  or  determine  the  type  of  grade 
crossing  warning  system  to  be  installed 
at  a  public  highway-rail  grade  crossing. 
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(b)  Subject  to  paragraph  (c),  a  railroad 
shall  only  install  or  upgrade  a  grade 
crossing  warning  system  at  a  public 
highway-rail  grade  crossing  pursuant  to 
an  order  by,  or  agreement  with,  a  state 
agency  or  other  public  body  having 
authority  to  issue  such  order  or  enter 
into  such  agreements.  Whenever  such 
state  agency  or  other  public  body 
determines  that  a  particular  grade 
crossing  warning  system  should  be 
installed  at  a  particular  highway-rail 
grade  crossing,  the  railroad  shall  comply 
with  any  legally  sufficient  order,  or  in 
the  case  of  federally  funded  grade 
crossing  projects,  enter  into  and  perform 
an  agreement  for  the  installation  or 
upgrade  of  that  grade  crossing  warning 
system  with  the  state  agency  or  other 
public  body  having  jurisdiction. 
Nothing  herein  shall  require  a  railroad 
to  provide  the  non-federal  share  of  costs 


involved  in  federally-funded  grade 
crossing  improvement  projects. 

(c)  A  railroad  is  permitted  to  upgrade, 
at  its  own  expense,  components  of  a 
public  highway-rail  grade  crossing 
warning  system  when  such  upgrade  is 
incidental  to  a  railroad  improvement 
project  relating  to  track,  structures  or 
train  control  systems. 

3.  Amend  Appendix  A  by  inserting  in 
numerical  order  new  entries  to  read  as 
follows: 

Appendix  A  to  Part  234.— 
Schedule  of  Civil  Penalties 


Appendix  A  to  Part  234.— Sched- 
ule OF  Civil  Penalties— Contin- 
ued 


Section 


Violation 


Willful 
violation 


§234.303  Selection 
and  installation  of 
grade  crossing 
warning  systems  .. 


5,000 


7,500 


Section 


Violation 


Willful 
violation 


Issued  in  Washington,  D.C.  on  February  24, 
1995. 

Jolene  M.  Molitoris, 
Administrator. 
[FR  Doc.  95-5100  Filed  3-1-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putoiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTUfiE 
Forest  Service 

[4310-84] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Interim  Strategy  for  Managing 
Anadromous  Fish-Producing 
Watersheds  on  Federal  Lands  in 
Eastern  Oregon  and  Washington, 
Idaho,  and  Portions  of  California 

AGENCY:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  hiterior. 
ACTION:  Notice  of  decision  and 
availability  of  environmental 
assessment  and  finding  of  no  significant 
impact. 

summary:  On  February  24, 1995,  the 
Chief  of  the  Forest  Service  and  the 
Acting  Director  of  the  Bureau  of  Land 
Management  signed  a  decision  adopting 
an  interim  strategy  for  managing 
anadromous  fish-producing  watersheds 
on  lands  administered  by  the  Forest 
Service  and  Bureau  of  Land 
Management  in  Eastern  Oregon  and 
Washington,  Idaho,  and  portions  of 
California.  The  decision  amends 
Regional  Guides  and  Forest  land  and 
resource  management  plans  that  guide 
the  management  of  National  Forest 
System  lands  and  where  compatible, 
provides  management  direction 
consistent  with  Bureau  of  Land 
Management  land  use  plans  and, 
thereby,  establishes  interim  goals, 
objectives,  and  standards  and  guidelines 
for  these  anadromous  fish-producing 
watersheds.  The  intended  effect  of  this 
decision  is  to  provide  additional 
protective  management  to  the 
watersheds  in  the  affected  areas  so  as  to 
avoid  limiting  the  choice  of  reasonable 
alternatives  that  may  be  developed  in 
the  geographically  specific 
environmental  analyses  of  long-term 


management  strategies  are  being 
conducted.  * 

EFFECTIVE  DATE:  For  the  Forest  Service, 
this  decision  is  effective  on  March  9, 
1995.  For  the  Bureau  of  Land 
Management,  this  decision  is  effective 
on  April  3, 1995. 

ADDRESSES:  The  decision  documents. 
Finding  of  No  Significant  Impact,  and 
Environmental  Assessment  may  be 
reviewed  at  the  Office  of  the  Wildlife, 
Fish,  and  Rare  Plants  Staff,  Forest 
Service,  USDA,  Auditors  Building,  14th 
and  Independence  Avenue,  SW, 
Washington,  DC.  Single  copies  of  these 
dpcuments  are  available  by  request  from 
"this  office  as  well  as  from  Forest  Service 
regional  offices  and  national  forests  or 
Bureau  of  Land  Management  state 
offices  in  the  affected  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harv  Forsgren  (Forest  Service)  at  (202) 
205-1791,  or  Richard  Hardt  (BLM)  at 
(202)  452-5074.  To  request  a  copy  of  the 
decision  document.  Finding  of  No     ^. 
Significant  Impact,  and  EnvironmentaK^ 
Assessment  by  phone,  call  (202)  205- 
1791. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  and  Bureau  of  Land 
Management  have  developed  an 
ecosystem-based  interim  management 
strategy  for  Pacific  anadromous  fish 
(i.e.,  salmon,  steelhead,  and  sea-run 
cutthroat  trout)  in  response  to  large 
declines  in  anadromous  fish 
populations  and  widespread 
degradation  of  habitat  conditions.  For 
the  Forest  Service  the  decision  amends 
the  Regional  Guides  for  the  Forest 
Service's  Northern,  Intermoimtain, 
Pacific  Southwest,  and  Pacific 
Northwest  Regions  and  15  National 
Forest  land  and  resource  management 
plans  (forest  plans)  to  incorporate 
explicit  goals  and  riparian  objectives, 
and  identify  those  areas  where  the  new 
interim  standards  and  guidelines  will 
apply.  For  the  Bureau  of  Land 
Management,  the  decision  incorporates 
management  direction  consistent  with 
seven  Bureau  of  Land  Management  land 
use  plans  to  arrest  the  degradation  and 
begin  restoration  of  anadromous  fish- 
producing  watersheds. 

Alternative  4  was  selected  as  the 
interim  management  direction  from  five 
ahematives  analyzed  in  the  March  1994 
environmental  assessment.  Notice  of  the 
availability  of  the  environmental 
assessment  was  published  in  the 
Federal  Register  on  March  25, 1994  (58 


FR  14356).  Comments  received  from  the 
general  pubfic  as  well  as  other  Federal 
agencies  and  state  and  local  government 
were  considered  in  arriving  at  a  final 
decision  to  adopt  Alternative  4,  which 
applies  additional  protective  measures 
to  all  new  activities  and  ongoing 
activities  that  are  likely  to  adversely 
affect  fisted  salmon  or  contribute  to  the 
need  to  list  additional  anadromous  fish 
species  under  provisions  of  the 
Endangered  Species  Act.  The  direction 
is  to  be  in  place  for  an  18-month  period 
while  geographically-specific 
environmental  analyses  of  long  term 
management  strategies  are  being 
conducted. 

Forest  Service  and  Bureau  of  Land 
Management  biologists  have  prepared  a 
biological  evaluation  and  assessment, 
analyzing  the  potential  effects  of  the 
alternatives  on  species  listed  under  the 
Endangered  Species  Act  and  those 
species  identified  as  sensitive  by  the 
agencies.  The  biologists  determined  the 
selected  alternative  "may  effect"  Usted 
species  and  designated  critical  habitat 
within  the  anadromous  fish-producing 
watersheds  covered  by  the  decision. 
Pursuant  to  that  finding,  the  Forest 
Service  and  the  Bureau  of  Land 
Management  have  consulted  with  the 
Department  of  Interior,  Fish  and 
Wildlife  Service,  and  the  U.S. 
Department  of  Commerce,  National 
Marine  Fisheries  Service.  The  Fish  and 
Wildlife  Service,  through  a  letter  of 
concurrence,  has  indicated  that  the 
proposed  decision  would  have  a  neutral  ■ 
or  beneficial  effect  on  listed  species 
under  their  jurisdiction.  The  National 
Marine  Fisheries  Service,  through  a 
biological  opinion,  has  determined  that 
the  proposed  decision  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  under  their  jurisdiction  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Pursuant  to  section  102(2)(2)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  Council  on  Environmental 
QuaUty  Guidelines  (40  CFR  1508.27), 
the  Forest  Service  and  Bureau  of  Land 
Management  hereby  give  notice  that  the 
actions  allowed  under  Alternative  4  (as 
adopted)  are  not  a  major  Federal  action 
and  will  not  significantly  affect,  either 
individually  or  cxunulatively,  the 
quality  of  the  human  environment. 
Therefore,  an  environmental  impact 
statement  is  not  being  prepared. 
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For  the  Forest  Service,  this  decision 
may  be  appealed  in  accordance  with  the 
provisions  of  36  CFR  217.7(a)  by  filing 
a  written  notice  of  appeal  with  the 
Secretary  of  Agriculture,  in  duplicate, 
within  45  days  of  the  date  of  publication 
of  this  notice  of  availability.  Review  by 
the  Secretary  is  discretionary.  For  the 
Bureau  of  Land  Management,  this 
decision  may  be  appealed  to  the 
Department  of  the  Interior,  Board  of 
Land  Appeals,  in  accordance  with  the 
provisions  of  43  CFR  4.20  to  4.31  and 
43  CFR  4.400  to  4.415,  by  filing  a 
written  notice  of  appeal.  The  notice 
must  be  filed  with  the  Director  of  the 
Bureau  of  Land  Management  within  30 
days  of  the  date  of  publication  of  this 
legal  notice  of  availability. 

Dated:  February  24, 1995. 

For  the  Forest  Service: 
Jack  Ward  Thomas, 
Chief.  USDA  Forest  Service. 

Dated:  February  24, 1995. 

For  the  Bureau  of  Land  Management: 
Mike  Dombeck, 

Acting  Director,  USDI  Bureau  of  Land 
Management. 

[FR  Doc.  95-5149  Filed  3-1-95;  8:45  am] 
BiLLma  cooc  3410-1  i-m 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rocky  Mountain  Region;  AA 
Production,  Inc.;  Twin-Creeks-Unit; 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests;  Gunnison 
County,  CO 

AGENCt:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  a  notice  of 
intent. 

SUMMARY:  On  June  2, 1994  a  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  was  published  in  the 
Federal  Register  on  pages  28510-28512 
entitled  Forest  Service;  Rocky 
Mountain;  AA  Production,  Inc.;  Twin-  . 
Creeks-Unit;  Grand  Mesa,  Uncompahgre 
and  Gunnison  National  Forests; 
Cunnison  County  Colorado.  The 
envi5lpnmental  impact  statement  was  to 
examine  a  proposal  by  AA  Production, 
Inc.  to  drill  4  coal  bed  methane  wells 
and  construct  a  transportation  system  to 
these  wells  near  Paonia,  Colorado.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  environmental  analysis 
and  the  June  2, 1994  Notice  of  Intent  is 
cancelled. 

The  responsible  Bureau  of  Land 
Management  official  is  Sally  Wisley, 
Area  Manager,  San  Juan  Resource  Area, 


Federal  Building,  701  Camino  Del  Rio, 
Durango,  Colorado  81301. 

The  responsible  Forest  Service  official 
is  Ray  L.  Kingston,  Paonia  District 
Ranger,  Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  PO  Box 
1030,  North  Rio  Grande  Avenue,  Paonia, 
Colorado  81428. 

Dated:  January  9, 1995. 
Ray  L.  Kingston, 
District  Ranger. 
[FR  Doc.  95-5095  Filed  3-1-95;  8:45  amj 

WLUNQ  CODE  3410-1 1-M 


California  Spotted  Owl  EIS 

AGENCY:  Fokst  Service.  USDA.  • 

ACTION:  Notice  of  meetings.  | 

SUMMARY:  This  notice  announces  several 
open  houses  to  which  the  public  is 
invited  to  participate  in  information 
exchange  regarding  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement,  as  they  affect  the  Plumas 
National  Forest  area. 

MEETING  DATES,  TIMES,  &  ADDRESSES 

April  3  from  1:30  p.m.  to  4:00  p.m. 

Butte  County  Library  Conference 
Room,  1820  Mitchell  Avenue, 
Oroville,  CA 

April  4  from  1:30  a.m.  to  4:00  p.m. 

Plumas  County  Library  Conference 
Room,  445  Jackson  Street,  Quincy, 
CA 

April  4  from  7:00  p.m.  to  9:30  p.m. 

Portola  City  Council  Chambers,  35 
Third  Avenue,  Portola,  CA. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Lee  Anne  Schramel 
Taylor,  Plumas  National  Forest 
Supervisors  Office,  159  Lawrence  Street, 
Quincy,  CA  95971  (916)  283-2050 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  will  release  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  to 
exchange  information  with  the  public 
regarding  the  Draft  Environmental 
Impact  Statement  and  the  preferred 
alternative.  The  meeting  will  be 
informally  structured.  Members  of  the 
team  that  prepared  the  DEIS  will  be 
available  to  answer  questions  and 
discuss  the  DEIS.  Visual  media 
depicting  the  alternatives  and  selected 


environmental  consequences  will  be 

displayed. 

Mark  J.  Madrid, 

Forest  Supervisor. 

[FR  Doc.  95-5158  Filed  3-1-95;  8:45  amj 

BILLING  CODE  3410-1 1-M 


AGRICULTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

|UMMARY:  The  Architectural  and 

Tmnsportation  Barriers  Compliance 

uSm'd  (Access  Board)  has  scheduled  its 

next  meeting  to  take  place  in  Arlington, 

VA  on  Tuesday  and  Wednesday,  March 

14-15.  1J95.  The  purpose  of  the 

meeting  Is  to  review  the  mission  and 

programs  of  the  Board  following  the 

request  of  the  Vice  President  under  the 

National  Performance  Review,  Phase  II. 

These  meetings  are  closed  to  the  public. 

DATES:  The  meeting  will  be  held  on 

March  14-15,  1995. 

ADDRESSES:  The  meeting  will  be  held  at: 

Crystal  Gateway  Marriott,  1700  Jefferson 

Davis  Highway,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 

meetings,  please  contact  Lawrence  W. 

Roffee,  Executive  Director.  (202)  272- 

5434  ext.  14  (voice)  and  (202)  272-5449 

(TTY). 

LMNcence  W.  RofiEee, 

Executive  Director. 

[FR  Doc.  95-5172  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  81SO-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-469-805] 

Amended  Final  Determination  and 
Antidumping  Duty  Order:  Stainless 
Steel  Bar  From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  Fabian  Rivelis,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 


telephone:  (202)  482-1756  .or  (202)  482- 
3853,  respectively. 

Amendment  to  the  Final  Determination 

We  are  amending  the  final 
determination  of  sales  at  less  than  fair 
value  of  stainless  steel  bar  from  Spain 
to  reflect  the  correction  of  ministerial 
errors  made  in  the  margin  calculations  ' 
in  that  determination.  We  are 
pubUshing  this  amendment  to  the  final 
determination  in  accordance  with  19 
CFR  353.28(c). 

Case  History  and  Amendment  of  the 
Final  Determination 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  December  28. 1994,  the 
Department  of  Commerce  (the 
Department)  published  its  final 
determination  that  stainless  steel  bar 
&Dm  Spain  was  being  sold  at  less  than 
fair  value  (59  FR  66931).  Subsequent  to 
the  final  determination,  we  received 
ministerial  error  allegations  by  both 
petitioners  and  respondents  in  this 
investigation. 

On  January  12, 1995,  petitioners  made 
a  timely  allegation  that  the  Department 
made  ministerial  errors  in  its  final 
determination.  First,  they  alleged  that 
the  Department  made  two  incorrect 
adjustments  to  the  reported  difference- 
in-merchandise  (difiner)  data  for 
respondent  Roldan,  S.A.  (Roldan). 
Petitioners  alleged  that,  in  order  to 
correct  a  discrepancy  in  Roldan's 
reported  variable  manufacturing  costs 
for  certain  U.S.  and  home  market  sales, 
the  Department  increased  the  variable 
cost  of  manufacture  (COM)  for  difmer 
purposes  by  adding  to  the  home  market 
dihner  costs  reported  by  Roldan  when, 
in  fact,  the  home  market  difmer 
adjustment  should  have  been 
subtracted. 

Furthermore,  petitioners  argued  that 
the  Department  should  not  have  made  a 
similar  difmer  adjustment  to  Roldan's 
reported  variable  COM  for  U.S.  sales 
because  the  discrepancy  was  confined 
to  Roldan's  home  market  variable  COM 
data. 

Respondent  agreed  with  petitioner 
that  the  Department  should  have 
subtracted,  rather  than  added,  from  its 
difiner  data  in  order  for  it  to  correspond 
to  its  COP  data.  However,  respondent 
argued  that  the  petitioners  were 
incorrect  in  their  assertion  that  the 
discrepancy  was  confined  only  to 
Roldan's  home  market  sales  data. 
Consequently,  respondent  argued  that 
the  adjustment  should  have  been  made 
to  the  difmer  data  of  both  U.S.  and 
home  market  sales. 

We  agree  that  this  error  constitutes  a 
ministerial  error  as  defined  by  Section 


751(f)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  which  states  that  a 
"ministerial  error"  is  "an  error  in 
addition,  subtraction  or  other  arithmetic 
function,  clerical  error  resulting  bom 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  type  of  unintentional 
error  which  the  Secretary  considers 
ministerial."  We  agree  that  the 
Department  made  a  mathematical  error 
when  adjusting  the  respondent's  difiner 
information.  Furthermore,  we  agree 
Yfith  the  respondent  that  this 
adjustment  should  have  been  made  to 
its  U.S.  difmer  information  as  well  as  its 
home  market  difmer  information.  We 
made  the  proper  adjustments  in  our 
margin  calculations  and  the  resulting 
margin  did  not  change  from  the  margin 
calculated  for  the  final  determination. 

Second,  petitioners  noted  that  the 
Department  did  not  calculate  margins 
for  several  of  Roldan's  U.S.  sales  that 
did  not  have  product  matches  or 
constructed  value  data.  Petitioners 
argued  that  the  Department  should  have 
used  the  highest  non-aberrational 
margin  calculated  for  individual  sales  to 
calculate  margins  for  these  sales. 

Respondent  stated  that  the 
Department  correctly  deleted  the  sales 
for  which  there  were  no  product 
matches  from  the  margin  calculation. 

We  have  analyzed  the  information 
submitted  by  Roldan  and  have 
concluded  that  the  Department  made  a 
"ministerial  error"  under  Section  751(f) 
of  the  Act.  We  inadvertently  omitted 
these  sales  in  our  concordance  before 
they  could  be  matched  to  the 
appropriate  home  market  products.  We 
have  corrected  this  problem  and 
calculated  a  margin  for  the  sales  in 
question. 

On  January  13, 1995,  Acenor,  S.A. 
(Acenor),  a  mandatory  respondent  that 
withdrew  from  the  investigation,  and 
Roldan,  made  timely  allegations  that  the 
Department  made  ministerial  errors  in 
its  final  determination.  Acenor  alleged 
that  its  deposit  rate  was  based  on  data 
presented  in  a  sales  below  cost  of 
production  (COP)  allegation  which  was 
determined  to  be  invalid  by  the 
Department. 

Petitioners  argued  that  because 
Acenor  was  no  longer  an  interested 
party  in  the  investigation,  the  firm  of 
George  V.  Egge  Jr.,  P.C.  could  no  longer 
represent  itself  as  counsel  for  Acenor 
and  submit  a  ministerial  error  allegation 
on  its  behalf.  Petitioners  further 
suggested  that  if  the  Department  were  to 
modify  the  best  information  available 
(BIA)  rate  applied  to 'Acenor,  it  should 
have  used  the  highest  individual  margin 
calculated  in  the  preliminary 
determination  using  Acenor's  own  data. 


We  disagree  with  petitioners  that 
Acenor  is  no  longer  an  interested  party. 
The  fact  that  Acenor  decided  to 
withdraw  from  further  participation 
does  not  change  the  fact  that  they  are  a 
named  respondent  who  participated 
substantially  throughout  most  of  the 
investigation.  We  also  disagree  with 
respondent  that  the  Department  made  a 
ministerial  error  in  calculationg  its  BIA 
rate.  We  determine  that  this  issue  is 
methodological  and  was  improperly 
raised  as  a  ministerial  error  under 
Section  751(f)  of  the  Act. 

Roldan  claimed  that  over  half  of  its 
U.S.  sales  were  improp)erly  matched  to 
home  market  sales  made  at  a  different 
level  of  trade.  Petitioners  argued  that 
Roldan's  argument  is  not  a  ministerial 
error  allegation  and  should  be  rejected. 
We  agree  with  petitioners  that  this 
allegation  is  not  ministerial  in  nature, 
but  rather  a  methodological  question. 

On  January  19, 1995,  petitioners 
commented  on  respondent's  allegation 
and  on  January  20, 1995,  respondent 
commented  on  petitioners'  allegation. 

Scope  of  Order 

The  product  covered  by  this  order  is 
stainless  steel  bar  (SSB).  SSB  means 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  uniform  sohd  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  SSB  includes  cold-finished 
SSBs  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from 
hot-rolled  bar  or  from  straightened  and 
cut  rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  [i.e.,  cold-formed 
products  in  coils,  of  any  imiform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition    . 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  this  order  is 
currently  classifiable  under  subheadings 
7222.10.0005.  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
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United  States  (HTSUS)  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Antidumping  Duty  Order 

hi  accordance  with  section  735(a)  of 
the  Act,  on  December  19. 1994,  the 
Department  made  its  final 
determination  that  SSB  from  Spain  was 
being  sold  at  less  than  fair  value  (59  PR 
66931,  December  28,  1994).  On 
February  10, 1995,  the  hitemational 
Trade  Commission  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act,  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  the  subject  merchandise. 

Therefore,  all  unliquidated  entries  of 
SSB  from  Spain  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  4, 1994,  which  is  the  date 
on  which  the  Department  published  its 
notice  of  preliminary  determination  in 
the  Federal  Register,  are  liable  for  the 
assessment  of  antidumping  duties. 

hi  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  relevant  entries  of  SSB  from 
Spain.  Customs  officers  must  require,  at 
the  same  time  as  importers  would 
normally  deposit  estimated  duties  on 
this  merchandise,  a  cash  deposit  equal 
to  the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "All  Others"  rate  applies  to 
all  exporters  of  subject  merchandise  not 
specifically  Hsted  below. 

The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/Prodijcef/Exporter 

Margin  per- 
centage 

Acenor,  S.A.  (and  all  successor 
•ompanies.  including  Digeco, 
S.A.  and  Clorimax,  SRL)  

RoWan,  S.A 

All  Others 

62.85 

7.72 

25.77 

UMI 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
SSB  firom  Spain  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  Ust  of 
antidumping  orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 


Dated:  February  24. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  95-5181  Filed  3-1-95;  8:45  am] 

BILUNO  COOC  3S10-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasl(  Force  on 
Roie  of  Federaiiy  Funded  Research  & 
Deveiopment  Centers  (FFRDC's)  in 
DoD  Mission 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Role  of  Federally  Funded 
Research  &  Development  Centers 
(FFRDC's)  in  DoD  Mission  will  meet  in 
open  session  on  March  13, 1995  at  the 
Institute  for  Defense  Analyses,  2001  N. 
Beauregard  Street,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Robert 
Nemetz  at  (703)  756-2096. 

Dated:  February  24, 1995. 
L.M.  B]aHun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-5080  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  5000-04-M 


Defense  Science  Board  Tasit  Force  on 
Comt>at  identification 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Combat  Identification 
will  meet  in  closed  session  on  March 
20-21, 1995  at  the  Pentagon,  Arlmgton, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  evaluate  the  DoD 
long  term  strategy  and  plan  for 
development  and  fielding  of  a 
comprehensive  situational  awareness 
(SA)  and  combat  identification  (CID) 
architecture. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
plibhc. 

Dated:  February  24, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-5081  Filed  3-1-95;  8:45  am] 

BiLUNO  CODE  SOMMM-M 


Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  the 
Disposai  and  Reuse  of  Wiiiiams  Air 
Force  Base  (AFB).  AZ 

On  February  17. 1995,  the  Air  Force 
signed  the  Record  of  Decision  (ROD)  for 
the  Disposal  and  Reuse  of  WiUiams 
AFB.  The  decisions  included  in  this 
ROD  have  been  made  in  consideration 
of,  but  not  limited  to,  the  information 
contained  in  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Disposal 
and  Reuse  of  Williams  AFB,  filed  with 
the  Environmental  Protection  Agency 
on  June  3,  1994. 

Williams  AFB  closed  on  September 
30, 1993,  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(DBCRA),  (Pub.  L.  101-510),  and 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 
This  ROD  documents  the  decisions 
made  by  the  Air  Force  on  the  division 
of  parcels,  the  method  by  which  parcels 
are  to  be  conveyed  or  transferred,  and 
the  mitigation  measures  to  be  adopted. 

The  decision  in  this  ROD  is  to  dispose 
of  the  aviation-related  portion  of 
WilHams  AFB  in  a  manner  that  will 
enable  the  development  of  a  regional 
airport  with  the  capacity  for  expanding 
commercial  and  industrial 
development.  This  allows  for  the  central 
theme  of  the  proposed  future  land  use 
plans  discussed  in  the  FEIS  to  be  fully 
implemented.  The  Department  of 
Defense  (DoD)  is  retaining  10.74  acres 
for  the  U.S.  Army  Reserves,  and  8  acres 
of  the  U.S.  Air  Force  for  continued 
military  use.  Four  (4)  parcels 
comprising  249  acres  were  declared 
excess  to  the  needs  of  DoD  and  are 
reserved  for  transfer  to  other  Federal 
Agencies:  1  acre  for  the  National 
Weather  Service,  and  248  acres  in 
perpetual  easements  for  the  Federal 
Aviation  Administration  (FAA).  In  total, 
approximately  4,023  fee  acres  are 
surplus  to  the  needs  of  the  Federal 
Government.  The  base  has  been  divided 


into  twenty-eight  (28)  parcels  of  land 
including  roadways  and  utilities.  The 
airport  parcel,  including  two  (2) 
nonaviation  revenue  producing  parcels, 
will  be  conveyed  at  no-cost  via  pubUc 
benefit  conveyance  for  airport  purposes. 
The  FAA  has  jurisdiction  by  law 
regarding  reuse  of  the  runways  and 
associated  facilities  as  a  civilian  airport. 
A  decision,  if  any,  by  the  FAA  to 
approve  an  airport  layout  plan  will  be 
announced  by  a  separate  ROD  issued  by 
the  FAA  based  on  the  analysis  in  the 
FEIS  and  any  additional  FAA  analysis 
that  may  be  required.  Three  (3)  parcels 
will  be  assigned  to  the  Department  of 
Health  and  Human  Services  (HHS)  for 
disposal  as  a  public  benefit  conveyance 
for  homeless  assistance  purposes  and 
three  (3)  parcels  will  be  assigned  to  the 
Department  of  Education  for  disposal  as 
a  public  benefit  conveyance  for 
educational  purposes.  Seven  (7)  parcels 
are  to  be  offered  for  negotiated  sale,  one 
(1)  of  which  consists  of  a  building  only. 
The  road  network  is  an  integral  part  of 
all  the  parcels.  Primary  roads  may  be 
conveyed  by  negotiated  sale  to  an 
eligible  public  body.  Secondary 
roadways  that  are  completely  wathin  a 
parcel  vnl\  be  included  as  part  of  the 
parcel.  The  utility  systems,  such  as  gas 
and  electric,  are  totally  integrated 
systems,  prohibiting  their  separation 
among  the  various  parcels.  Therefore, 
disposal  of  utility  systems  will  include 
conditions  under  which  the  recipient 
must  provide  service  to  all  parcels.  The 
gas  and  electric  systems,  with 
appropriate  easements  for  maintenance 
and  repair,  will  be  conveyed  through 
negotiated  sale  to  utility  purveyors,  or 
eligible  pubhc  bodies.  Water  and 
wastewater  systems  are  required  to 
support  redevelopment  efforts  and  is 
contingent  on  the  recipient  continuing 
to  provide  the  necessary  service  to  all 
parcels.  Therefore,  water  wastewater 
systems  will  be  assigned  to  HHS 
contingent  upon  a  formal  request  for 
conveyance  for  the  protection  of  public 
health. 

The  implementation  of  the  closure 
and  reuse  action  and  associated 
mitigation  measures  will  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  the  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.B.  ' 
Smith  or  Ms.  De  Carlo  Ciccel  at  (703) 
696-5540.  Correspondence  should  be 
sent  to:  AFBCA/SP,  1700  North  Moore 


Street,  Suite  2300,  Arlington,  VA 

22209-2802. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-5086  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  391(M)1-M 


USAF  Scientific  Advisory  Board 
Meeting 

The  New  World  Vistas  Panel  Chairs  of 
the  USAF  Scientific  Advisory  Board 
will  meet  on  28  February  1995  at 
Kirtland  AFB,  NM  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  this  meeting  v«ll  be  to 
conduct  a  mission  briefing  on  New 
World  Vistas  related  issues. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-^648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-5148  Filed  3-1-95;  8:45  am] 
BILUNG  CODE  3910-01-f> 


Department  of  the  Army 

Army  Science  Board  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  10  April  1995. 

Time  of  Meeting:  0800-1700. 

Place:  USAMICOM— Huntsville,  Alabama 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "ASB  Space  and  Missile 
Defense  Organization"  will  have  its  5th 
meeting  at  the  USAMICOM  on  10  April  1995. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title  5, 
U.S.C,  specially  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matter 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  95-5131  Filed  3-1-95;  8:45  am] 
BILUNG  CODE  3710-08-M 


Board  of  Visitors,  United  States 
Military  Academy;  Meeting 

AGENCY:  United  States  MiUtary 

Academy,  DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  meeting: 

Name  of  Committee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  21  March  1995. 

Place  of  Meeting:  Room  S-120  (Hugh  Scott 
Room),  the  Capitol,  Washington,  DC. 

Start  Time  of  Meeting:  Approximately  8:00 
a.m. 

Proposed  Agenda:  Election  of  officers; 
selection  of  Executive  Committee;  scheduling 
of  meetings  for  remainder  of  year;  and 
identification  of  areas  of  interest  for  1995. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel 
John  J.  Luther,  United  States  Military 
Academy,  West  Point,  NY  10996-5000. 
Telephone  (914)  938-5870. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc,  95-5150  Filed  3-1-95;  8:45  am] 

BILLING  CODE  371(M>B-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

OMB  Clearance  Request  for  Simplified 
Acquisition  Procedures/FACNET 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduciion  Act  of  1980  (44 
U..S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 
Simplified  Acquisition  Procedures/ 
FACNET. 

DATES:  Comments  may  be  submitted  on 
or  before  May  1, 1995. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  Room 
10236,  NEOB.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 


11660 


Federal  Register  /  Vol.  60,  No.  41  /  Thursday.  March  2,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2,  1995  /  Notices 


11661 


UMI 


SUPPt-EMENTARY  INFORMATION: 
A.  Purpose 

Title  IX  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act) 
amended  the  Office  of  Federal 
Procvirement  Policy  Act  (41  U.S.C.  401, 
et  seq.)  by  adding  new  sections 
regarding  the  establishment  of  a 
program  for  the  development  and 
implementation  of  a  Federal  Acquisition 
Computer  Network  (hereinafter  referred 
to  as  FACNET).  FACNET  is  to  be 
Govemmentwide  and  will  allow  the 
electronic  interchange  of  procurement 
information  between  the  private  sector 
and  the  Federal  Government  and  among 
Federal  agencies.  Specific  functions  of 
FACNET  are  set  forth  under  Section  30 
of  the  Act. 

Regulatory  coverage  on  FACNET  is 
included  under  FAR  Subpart  4.5  in  the 
draft  proposed  rule  (FAR  case  94-770). 
FAR  section  4.503  will  require 
contractors  to  register  on  a  one-time 
basis  with  the  Federal  Contractor 
Registration  System  operated  by  the 
Defense  Information  Megacenter, 
Columbus,  Ohio,  in  order  to  conduct 
business  through  electronic  commerce 
(EC)  with  the  Federal  Government. 
Contractor  registration  information  will 
be  collected  electronically  as  a 
prerequisite  for  conducting  EC  with  the 
Federal  Government.  The  process  for 
collection  of  contractor  information  will 
use  the  Federal  Implementation 
Conventions  ANSI  XI 2.838,  Trading 
Partner  Profile  in  accordance  with  the 
Federal  Information  Processing 
Standards  161(FIPS).  These  standards 
are  published  by  the  National  Institute 
for  Standards  and  Technology  (NIST). 
The  information  required  to  be 
submitted  as  part  of  contractor 
registration  is  the  same  as  that  currently 
provided  by  the  SF  129,  Solicitation 
Mailing  List  Application;  the  SF  3881, 
ACH  vendor/Miscellaneous  Payment 
Enrollment  Form  for  paper  transactions. 
In  addition,  information  pertaining  to  a 
contractor  assignment  of  commercial 
and  Government  entity  (CAGE)  code 
(where  applicable);  electronic  data 
interchange  (EDI)  capabiUties,  including 
ANSI  XI 2  transaction  set  and  version 
number  status  for  production,  testing, 
sending  and  receiving;  and  the 
registrant's  value  added  network  (VAN) 
or  value  added  service  (VAS)  electronic 
communications  number  will  also  need 
to  be  provided  as  part  of  the  registration 
process.  Requiring  information 
consistent  with  the  existing  forms  that 
Government  contractors  are  familiar 
with  simplifies  the  process  of  gathering 
current,  factual  data  to  input  into  the 
Registration  System.  The  additional 
information  is  information  contractors 


should  have  readily  available  when  they 
have  established  EC/EDI  capability. 

The  information  submitted  by 
contractors  will  permit  the  Megacenter 
to  establish  a  central  repository  for  all 
vendors  doing  business  with  the  Federal 
Government,  information  that  will  be 
accessible  by  all  Government 
contracting  activities.  This  will 
eliminate  the  need  for  contractors  to 
submit  the  information  to  each 
individual  contracting  activity  they  are 
doing  business  with,  which  is  the 
current  practice. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037.  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
100,000;  responses  per  respondent;  1; 
total  annual  responses,  100,000; 
preparation  hours  per  response,  25;  and 
total  response  burden  hours,  25,000. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
100,000;  hours  per  recordkeeper,  .25; 
and  total  recordkeeping  burden  hours, 
25,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  0MB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Simplified 
Acquisition  Procedures/FACNET,  FAR 
case  94-770,  in  all  correspondence. 

Dated:  February  21, 1995. 
Beverly  Fayson, 
FAB  Secretariat. 
(FR  Doc.  95-*699  Filed  3-1-95;  8:45  ami 

ULUNG  COOE  682<^-34-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-367-000] 

Century  Power  Corp.;  Notice  of  Filing 

February  24, 1995. 

Take  notice  that  on  February  23, 1995, 
Century  Power  Corporation  tendered  for 
filing  a  revised  Notice  of  Cancellation. 
Century  states  that  effective  March  17, 
1995  the  following  Rate  Schedules  v«dll 
be  canceled. 

FERC  Rate  Schedule  No.  10 
FERC  Rate  Schedule  No.  12 
FERC  Rate  Schedule  No.  14 
FERC  Rate  Schedule  No.  15 

Century  Power  Corporation  is  also 
canceling,  effective  March  17,  1995, 
Service  Agreements  Nos.  1  through  23 
contained  in  Century  Power 
Corporation's  FERC  Tariff  No.  1. 

Tne  following  rate  schedules  and 
service  agreements  will  remain  in  effect: 
FERC  Rate  Schedules  1,17  and  18  and 
Service  Agreements  24  and  25  under 
Tariff  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on^ 
or  before  March  2,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5152  Filed  3-1-95;  8:45  amj 

BiLUNQ  CODE  6717-01-M 


[Docket  No.  EC9S-e-000  et  al.] 

Detroit  Edison  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  23. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Detroit  Edison  Co. 

(Docket  No.  EC95-9-000) 

Take  notice  that  on  February  10, 1995, 
the  Detroit  Edison  Company  (Detroit 


Edison)  tendered  for  filing  pursuant  to 
Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  §  824(b),  and  Part  33  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act,  18  CFR  Part  33,  an 
Apphcation  for  Authority  to  Establish  a 
Parent  Holding  Company. 

Detroit  Edison  states  that  a  copy  of  its 
application  has  been  served  upon  the 
Michigan  Public  Service  Commission. 

Comment  date:  March  16,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Vermont  Public  Service 
Corporation  and  Green  Mountain 
Power  Corporation 

[Docket  No.  ER95-571-0001 

Take  notice  that  on  February  8, 1995, 
Central  Vermont  Public  Service 
Corporation  ("Central  Vermont")  and 
Green  Mountain  Power  Corporation 
(together  the  "Parties")  tendered  for 
filing  a  Transformer  Joint  Ownership 
Agreement. 

The  Parties  request  the  Commission  to 
waive  its  notice  of  filing  requirement  to 
permit  the  Agreement  to  become 
effective  on  the  in-service  date  of  the 
transformer.  In  support  of  its  requests, 
the  Parties  state  that  allowing  the 
Agreement  to  become  effective  as 
provided  will  enable  the  Parties  and 
their  customers  to  achieve  mutual 
benefits.  Additionally,  Central  Vermont 
requests  that  the  Commission 
acknowledge  that  Central  Vermont  is 
not  precluded  from  providing  its 
customers  with  up  to  50%  of  the 
transformer's  MVA  related  capacity  as  a 
result  of  its  50%  ovraership  in  the 
transformer. 

Comment  date:  March  9,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kamine/Besicorp  Allegany  L.P. 

[Docket  Nos.  QF88-292-003  and  EL95-29- 
000] 

Take  notice  that  on  February  17, 1995, 
Kamine/Besicorp  Allegany  L.P., 
(Kamine/Besicorp)  tendered  for  filing  a 
Petition  For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
Public  Utihty  Regulatory  Policies  Act  of 
1978  (PURPA).  Kamine/Besicorp 
requests  the  Commission  to  temporarily 
waive  the  operating  and  efficiency 
standards  for  qualifying  cogenerating 
facilities  as  set  forth  in  Section  292.205, 
18  CFR  292.205  of  the  Commission's 
Regulations  implementing  Section  201 
of  PURPA,  as  amended,  with  respect  to 
its  cogeneration  facility  located  in 
Hume,  New  York.  Specifically,  Kamine/ 
Besicorp  requests  waiver  of  the 
operating  and  efficiency  standards  for 
the  period  of  October  14,  1994,  through 
December  31, 1994. 


Comment  date:  Thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5153  Filed  3-1-95;  8:45  amj 

BILUNG  CODE  6717-01-P 

[Docket  No.  ER94-998-001  et  al.] 

Ocean  State  Power  &  Ocean  State 
Power  II,  et  al.;  Electric  Rate  and 
-  Corporate  Regulation  Filings 

February  22,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ocean  State  Power  Ocean  State 
Power  n. 

[Docket  Nos.  ER94-998-O01  and  ER94-999- 
001] 

Take  notice  that  on  February  9, 1995, 
Ocean  State  Power  and  Ocean  State 
Power  II  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  dockets. 

Comment  date:  March  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  South  Carolina  Gas  &  Electric  Co. 

[Docket  No.  ER95-64-001] 

Take  notice  that  on  February  6, 1995, 
South  Carolina  Gas  &  Electric  Company 
(SCG&E)  tendered  a  compliance  filing  in 
the  referenced  docket  in  accordance 
with  the  Commission's  January  6,  1995 
Order  in  such  docket.  SCG&E  states  that 
the  compliance  filing  has  been  served 
on  all  parties  to  the  proceeding. 

Comment  date:  March  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Gulf  Power  Co. 

[Docket  No.  ER95-351-000] 

Take  notice  that  on  February  6, 1995, 
Gulf  Power  Company  tendered  for  filing 
a  modification  to  its  amendment  to  the 
Transmission  Service  Agreement 
between  Gulf  Power  Company  and  Bay 
Resource  Management,  Inc.  The  purpose 
of  this  modification  is  to  allow  for  the 
in  kind  payment  of  allowance  costs 
prior  to  the  EPA  reporting  date  rather 
than  at  the  time  of  the  transaction. 

Comment  date:  March  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Rig  Gas  Inc. 

[Docket  No.  ER95-480-0001 

Take  notice  that  on  February  8, 1995, 
Rig  Gas  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  March  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Co. 

(Docket  No.  ER95-51 1-000] 

Take  notice  that  on  January  27,  1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  letter  informing  the 
Commission  that  effective  February  28, 
1995,  the  Supplemental  Agreements  to 
the  1990  Integrated  Operations 
Agreements  with  the  Cities  of  Azusa, 
Banning,  and  Colton,  Cafifomia  will  be 
terminated. 

Comment  date:  March  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Co.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies") 

[Docket  No.  ER95-570-000] 

Take  notice  that  on  February  6, 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 
Supplement  No.  1  to  add  two  (2) 
customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which  the 
APS  Companies  offer  standard 
generation  and  emergency  service  to 
these  customers  on  an  hourly,  daily, 
weekly,  monthly  or  yearly  basis. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
and  all  parties  of  record. 
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Comment  date:  March  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Maine  Power  Co. 

[Docket  No.  ER95-572-0001 

Take  notice  that  on  February  8, 1995, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  Amendment  to 
Central  Maine  Power  Company  Rate 
Schedule  FERC  No.  91  between  CMP 
and  Maine  PubHc  Service  Company 
(MPS),  entered  into  as  of  December  16, 
1995  (Amendment).  The  Amendment 
amends  the  Agreement  to  increase  the 
rate  for  transmission  service  and  to 
update  certain  terms  and  conditions 
applicable  to  such  service. 

Comment  date:  March  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER95-574-O001 

Take  notice  that  on  February  9, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara),  tendered  for  filing  with  the 
Commission  an  biterconnection  and 
Transmission  Services  Agreement 
(Agreement)  between  Niagara  and  the 
City  of  Salamanca  Board  of  Public 
Utilities  required  to  increase  the 
capability  of  the  delivery  point  between 
Niagara  and  Salamanca.  Niagara 
Mohawk  requests  that  the  Agreement 
become  effective  sixty  days  from  the 
date  of  filing. 

Comment  date;  March  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kentucky  Utilities  Co. 

[Docket  No.  ES95-7-0021 

Take  notice  that  on  February  21, 1995, 
Kentucky  Utilities  Company  (Kentucky) 
filed  an  amendment  to  its  application  in 
Docket  Nos.  ES95-7-000  and  ES95-7- 
001  under  §  204  of  the  Federal  Power 
Act.  By  letter  ord^ November  23, 1994, 
Kentucky  was  authorized  to  issue  not 
more  than  $100  miUion  of  unsecured 
promissory  notes  and  commercial  paper 
from  December  1, 1994  through 
November  30,  1996,  with  a  final 
maturity  date  no  later  than  December 
31, 1996.  Kentucky  requests  that  the 
authorization  issued  in  Docket  Nos. 
ES95-7-O00  and  ES95-7-001  be 
amended  to  increase  the  authorization 
amount  from  $100  milhon  to  $150 
million. 

Comment  date;  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procee^ng. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-5154  Filed  3-1-95;  8:45  am] 

BILUMO  C006  6717-01-P 


[Docket  Nos.  CP95-61-000  and  CP95-62- 
000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Majorsvllle/Crawford 
Storage  Project  and  Request  for 
Comments  on  Environmental  issues 

February  24, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Majorsville/ 
Crawford  Storage  Project.'  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine  if 
an  environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

In  Docket  No.  CP95-61-000, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  requests  Commission 
authorization  to  temporarily  deactivate 
the  storage  operations  at  its  Majorsville- 
Heard  Storage  Complex  to  allow  coal 
mining  operations  by  the  Consol 
Pennsylvania  Coal  Company  and/or  its 
affiliates.  Columbia  needs  to  deactivate 
its  storage  facilities  when  the  coal 
mining  operation  is  nearby  since  "long 
wall  mining"  typically  causes  surface 
subsidence  which  could  result  in 


'  Columbia  Gas  Transmission  Corporation's 
applications  in  Docket  Nos.  CP95-61-000  and 
CP95-62-000  were  filed  with  the  Commission 
under  Section?  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  regulations. 


adverse  impact  en  the  wells  and 
pipelines.  Once  mining  has  ended, 
Columbia  would  determine  if  the 
facility  can  be  reactivated  or  should  be 
permanently  abandoned. 

At  the  Majorsville/Heard  Storage 
Complex  in  Greene  and  Washington 
Coimties,  Pennsylvania  and  Marshall 
County,  West  Virginia,  Columbia 
proposes  to  temporarily  deactivate 
portions  of  the  storage  field  for  at  least 
the  next  13  years.  This  would  include: 

•  Abandoning  up  to  238  wells;  and 

•  Abandoning  up  to  60  miles  of 
existing  pipeHne. 

hi  Docket  No.  CP95-62-000. 
Columbia  requests  Commission 
authorization  to  increase  its  natural  gas 
storage  capabiUty  and  to  construct  and 
operate  additional  facilities  at  its 
Crawford  Storage  Field  and  Crawford 
Compressor  Station  to  offset  the 
temporary  deactivation  of  the 
Majorsville-Heard  Storage  Complex. 
Columbia  proposes  to  increase: 

•  The  storage  capability  of  the 
Crawford  Storage  Field  by  5  billion 
cubic  feet  (Bcf)  to  52  Bcf; 

•  The  annual  withdrawals  by  8.15  Bcf 
to  17.65  Bcf;  and 

•  The  design  day  deliverability  by 
67.2  million  cubic  feet  per  day  (MMcfd) 
to  232.2  MMcfd. 

At  the  Crawford  Storage  Field  in 
Hocking  County,  Ohio,  Columbia 
proposes  to: 

•  Drill  four  new  wells; 

•  Construct  about  5.01  miles  of 
pipeline,  including: 

— 2.30  miles  of  20-inch-diameter 

pipeline  replacing  1.40  mile  of  16- 

inch-diameter  pipeline  and  0.90  mile 

of  10-  and  8-inch-diameter  pipeline; 
— 0.80  mile  of  lO-inch-diameter 

pipeline  replacing  0.80  mile  of  4-inch- 

diameter  pipeUne; 
— 0.76  mile  of  10-inch-diameter  new 

pipeline; 
— 0.36  mile  of  8-inch-diameter  pipeline 

replacing  0.40  mile  of  4-inch-diameter 

pipeline; 
— 0.45  mile  of  8-inch-diameter  new 

pipeline; 
— 0.32  mile  of  6-inch-diameter  pipeline 

replacing  0.30  mile  of  4-inch-diameter 

pipeline;  and 
— 0.02  mile  of  6-inch-diameter  new 

pipeline. 

•  Install  other  appurtenant  facilities, 
including: 

— Wellhead  measurement  stations  at 

four  new  and  two  existing  wells; 
— Electric  measurement  cables  within 

the  right-of-way  to  the  four  new  wells; 
— Up  to  10  pig  launching/receiving 

facilities;  and 
— Valve  replacement  sets  at  six  existing 

and  one  new  well. 


At  the  Crawford  Compressor  Station 
in  Fairfield  County,  Ohio,  Columbia 
proposes  to: 

•  Add  a  third  dehydration  contactor 
and  related  reboiler  and  piping; 

•  Add  a  gas  cooler  to  each  of  the  three 
existing  compressor  units; 

•  Replace  a  compressor  cylinder  on 
one  of  the  existing  compressor  units; 
and 

•  Add  a  gas  cleaner  and  make  other 
changes. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1. 
Specific  locations  of  the  proposed 
Crawford  Storage  Field  facilities  are 
shown  in  appendix  2.^ 

Land  Requirements  for  Construction 

Majorsville/Heard  Storage  Complex 

The  temporary  deactivation  of  the 
Majorsville/Heard  Storage  Complex 
facilities  would  require  some 
construction  activity.  Abandonment  of 
the  pipelines  (either  in  place  or  by 
removal)  would  occur  within  the 
existing  right-of-way.  Abandonment  and 
plugging  of  the  wells  would  require 
some  disturbance  in  the  immediate  area 
of  the  well. 


Crawford  Storage  Field 

Construction  and  operation  of  the  four 
proposed  new  well  sites  would  disturb 
a  total  of  about  2.8  acres  of  land. 

Columbia  intends  to  use  its  existing 
50-foot-wide  right-of-way  for  removal  of 
the  existing  pipelines  and  construction 
of  the  small  diameter  (less  than  18-inch- 
diameter)  replacement  pipelines.  All 
new  pipelines  would  be  constructed 
within  a  50-foot-wide  right-of-way.  For 
the  20-inch-diameter  replacement 
pipeline,  Columbia  proposes  to  use  a 
75-foot-wide  construction  right-of-way, 
of  which  50  feet  would  be  existing  right- 
of-way  and  25  feet  would  be  new 
temporary  right-of-way.  All  of  the 
replacement  pipelines  would  be  built  in 
about  the  same  location  as  the  existing 
pipelines.  All  other  appurtenant 
facilities  would  be  constructed  within 
the  right-of-way  for  the  new  and 
replacement  pipelines.  Construction  of 
the  pipelines  would  affect  about  43.1 
acres  of  land. 

Extra  temporary  work  space  would  be 
also  required  for  staging  areas  for  topsoil 
segregation;  for  road,  wetland  and 
stream  crossings;  equipment 
mobilization;  and  contractor  and  pipe 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  Room  3104,  941 
North  Capitol  Street.  NE..  Washington.  DC  20426. 
or  call  (202)  20a-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


storage  yards.  Columbia  estimates  that 
tJiese  extra  work  spaces  would 
temporarily  disturb  about  7.1  acres  of 
land. 

Following  construction,  the  new  and 
replacement  pipelines  would  be  within 
a  50-foot-wide  permanent  right-of-way 
centered  on  the  pipeline.  All  temporary 
construction  right-of-way  and  extra 
workspaces  would  be  restored  and 
allowed  to  revert  to  their  former  use. 
About  7.5  acres  of  land  would  be 
required  for  the  new  permanent  right-of- 
way. 

Crawford  Compressor  Station 

Construction  of  the  additional 
facilities  at  the  Crawford  Compressor 
Station  would  take  place  entirely  within 
the  existing  station  fenceline. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
,  scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality. 

•  PubUc  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 


published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  irom,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

Crawford  Storage  Field 

•  The  pipelines  would  cross  three 
perennial  waferbodies  and  eight  non- 
forested  wetlands. 

•  The  pipelines  may  cross  or  be  near 
historic  structures  and  archeological 
sites. 

•  Two  pipeline  segments  would  cross 
a  state  scenic  highway  (State  Route  374). 

•  Construction  of  one  pipeline 
segment  would  take  place  within  50  feet 
of  three  residences. 

•  Some  of  the  pipeline  segments 
would  possibly  cross  potential  habitat 
for  the  Indiana  bat,  a  federally  listed 
endangered  species. 

•  Increasing  the  capacity  of  the 
storage  field  may  increase  the  potential 
for  leakage. 

Crawford  Compressor  Station 

•  Some  of  the  additional  facilities 
would  be  within  a  100-year  floodplain. 

•  The  reboiler  for  the  dehydration 
contactor  would  slightly  increase  the 
NOx  emission  levels  of  the  station. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426. 
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•  Reference  Docket  Nos.  CP95-61- 
000  and  CP95-62-000. 

•  Send  a  copy  of  your  letter  to:  Ms. 
Laura  Turner,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.,  N.E..  Room 
7312,  Washington,  D.C.  20426. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  April  3,  1995. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  from  Ms.  Turner 
at  the  above  address. 

Becoming  and  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Laura  Turner,  EA  Project  Manager,  at 
(202)  208-0916. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-5111  Filed  3-1-95;  8:45  am) 

BILLINO  COOE  6717-01-M 


[Project  No.  11325-001  Utah] 

Cherry  Creek  Hydro  Associates; 
Surrender  of  Preliminary  Permit 

February  24, 1995. 

Take  notice  that  Cherry  Creek  Hydro 
Associates,  Permittee  for  the  Cherry 
Creek  Project  No.  11325,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11325  was  issued  March  29, 
1993,  and  would  have  expired  February 
28,  1996.  The  project  would  have  been 
located  on  Cherry  Creek,  in  Cache 
County,  Utah. 

The  Permittee  filed  the  request  on 
February  15, 1995,  and  the  preliminary 


penpit  for  Project  No.  11325  shall 

remain  in  effect  through  the  thirtieth 

day  after  issuance  of  this  notice  unless 

that  day  is  a  Saturday,  Sunday  or 

holiday  as  described  in  18  CFR 

385.2007,  in  which  case  the  permit  shall 

remain  in  effect  through  the  first 

business  day  following  that  day.  New 

applications  involving  this  project  site, 

to  the  extent  provided  for  under  18  CFR 

part  4,  may  be  filed  on  the  next  business 

day. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-5112  Filed  3-1-95;  8:45  am] 

BILUNO  CODE  8717-01-M 


[Docket  No.  RP94-273-«01] 

Columbia  Gas  Transmission  Corp.; 
Request  for  Waiver  of  Tariff  Provision 

February  24, 1995. 

Take  notice  that  on  February  16,  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  pursuant  to  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  filed  with  the  Commission  a 
request  to  extend  a  previously  granted 
waiver  of  the  nine-month  closeout 
period  contained  in  Section  39  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  from  March  31, 1995, 
to  and  including  resolution  of  an 
imbalance  issue  presently  existing 
between  Columbia  and  Tennessee  Gas 
Pipeline  Company  (Tennessee). 
Columbia  states  that  the  requested 
extension  is  for  nine  months,  or  to 
December  31, 1995. 

Columbia  states  that  after  several 
months  of  intensive  efforts  to  reconcile 
imbalances,  Columbia  was  unable  to 
confirm  those  imbalances  with  several 
interconnecting  pipelines  and 
transportation  customers,  and,  therefore, 
originally  sought  permission  to  extend 
the  closeout  period  in  Section  39 
through  March  31, 1995.  On  October  5, 
1994,  the  Commission  granted  the 
requested  extension. 

Columbia  states  that  since  the 
Commission's  October  order,  Columbia 
has  worked  to  resolve  its  remaining 
historical  imbalance  dispute  with  third 
parties,  but  has  been  unable  to  resolve 
its  imbalance  with  Tennessee.  Columbia 
states  that  it  is  working  diligently  with 
Tennessee  to  resolve  these  issues,  but 
cannot  have  them  resolved  by  March  31, 
1995. 

Columbia  states  that  in  order  to 
permit  an  orderly  resolution  of  issues 
involving  the  termination  of  its  Account 
No.  191,  and  collection  of  the  remaining 
balance,  Columbia  requests  that  the 
Commission  extend  the  nine-month 


closeout  period  from  March  31, 1995,  to 
December  31, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.,  . 

Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  3, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-5101  Filed  3-1-95;  8:45  am] 

BILUNQ  CODE  671»-01-M 

[Docket  No.  RP95-1 69-000] 

KN  Interstate  cas  Transmission  Co.; 
Notice  of  Filing 

February  24, 1995. 

On  February  21, 1995,  KN  Interstate 
Gas  Transmission  Co.  (KNI),  filed 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  15  U.S.C.  717c.  §154.63  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations,  18  CFR  154.63,  and  the 
Commission's  Order  on  Remand  iSsued 
on  December  22, 1994  in  Docket  Nos. 
CP93-41-O04  and  CP93-42-O04  for 
authorization  to  terminate  its  non- 
jurisdictional  gathering  and  processing 
services  which  it  provided  prior  to 
January  1, 1994 — the  date  on  which  KNI 
transferred  its  non-jurisdictional 
gathering  and  processing  facilities 
(except  for  the  Bowdoin  System)  to  KN  • 
Gas  Gathering.  Inc.  ("KNGG").  KNI 
requests  retroactive  approval  to  January 
1, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a' 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  6, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-5102  Filed  3-1-95;  8:45  am] 

BILUNO  COOE  6717-01-M 


[Docket  No.  MT96-7-O00] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  24, 1995. 

Take  notice  that  on  February  2, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheet 
with  a  proposed  effective  date  of  March 
5, 1995: 

Third  Revised  Volume  No.  1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
directives  of  the  Commission  in  18  CFR 
§  250.16(b)(1),  which  requires  an 
interstate  natural  gas  pipeline  to 
identify  any  marketing  affiliates  with 
which  the  pipeline  has  business 
relationships  and  to  report  changes,  if 
any,  which  occur  to  the  list  of  operating 
personnel  and  facilities  shared  by  the 
interstate  natural  gas  pipeline  and  its 
marketing  or  brokering  affiliates. 

Northwest  states  that  a  copy  of  the 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
relevant  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  §§  .385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  M^tA  3,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-5103  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP93-&-012] 

Palute  Pipeline  Co.;  Compliance  Filing 

February  24. 1995. 

Take  notice  that  on  February  21. 1995. 
Paiute  Pipeline  Company  (Paiut^) 
tendered  for  filing  the  foUowring  tariff 
sheets  to  be  part  of  its  FERC  Gas  Tariff: 
First  Revised  Volume  No.  1-A 

4th  Sub  Third  Revised  Sheet  No.  10 
Substitute  Fourth  Revised  Sheet  No.  10 
Second  Substitute  Original  Siieet  No.  131 

Second  Revised  Volume  No.  1-A 

Fourth  Substitute  Original  Sheet  No.  10 
1st  Rev  4th  Sub  Original  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  25 
Original  Sheet  No.  25A 
Original  Sheet  No.  25B 
Fourth  Substitute  Original  Sheet  No.  161 
Substitute  First  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  161 

Paiute  indicates  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  January  18. 
1995  in  Docket  No.  RP93-6-011.  by 
which  the  Commission  approved  an 
offer  of  settlement  filed  by  Paiute. 
Paiute  requests  that  the  proposed  tariff 
sheets  be  permitted  to  become  effective 
consistent  with  the  effective  dates 
prescribed  in  the  settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  March  3,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5104  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  6717-01-M 


Pocket  No.  GT95-22-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Refund  Report 

February  24, 1995. 

Take  notice  that  on  February  21. 1995 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Refund  Report  made  pursuant  to  the 
Commission's  order  dated  December  1. 

1993  (December  1, 1993  Order)  in  the 
above  dockets. 

Panhandle  states  that  on  December  7, 

1994  and  February  14, 1995  Panhandle 


refunded  to  its  jurisdictional  customers 
their  allocated  share  of  the  refunds  of 
Kansas  Ad  Valorem  taxes  received  from 
Panhandle's  producer  suppliers. 

Panhandle  further  states  that  pursuant 
to  Ordering  Paragraph  (F)  of  the 
December  1. 1993  Order  Panhandle  is 
submitting  the  following  information: 

(1)  Appendix  A— Summary  of  the  Kansas  Ad 

Valorem  tax  refund  amounts  due  from 
the  producer  suppliers,  amounts 
received  and  amounts  which  remain 
unpaid  by  producer  suppliers. 

(2)  Appendix  B — W6rkpapers  supporting  the 

refund  made  on  December  7, 1994. 

(3)  Appendix  C — Workpapers  supporting  the 

refund  made  on  February  14, 1995. 

Panhandle  states  that  a  copy  of  this 
information  is  being  sent  to  each  of 
Panhandle's  affected  customers  and 
respective  State  Regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  3,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-5105  Filed  3-1-95;  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No.  CP95-21 6-000] 

Panhandle  Eastern  Pipe  Line 
Company,  Trunkline  Gas  Co.; 
Application 

February  24. 1995. 

Take  notice  that  on  February  21, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas,  77251-1642,  and  Trunkline  Gas 
Company  (Trunkline).  P.O.  Box  1642. 
Houston.  Texas  77251-1642  (jointly 
referred  to  as  Applicants),  filed  in 
Docket  No.  CP95-216-000  an 
abbreviated  joint  application  pursuant 
to  Section  7(h)  of  the  Natural  Gas  Act. 
as  amended,  and  §§  157.7  and  157.18  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
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to  abandon  a  natural  gas  transportiation 
service  between  Applicants  and  ANR 
Pipeline  Company  (ANR)  for  ultimate 
use  as  storage  gas  for  United  Cities  Gas 
Company  (Cities),  all  as  more  fully  set 
forth  in  the  application  which  is  on  Hie 
with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that  they  propose  to 
abandon  a  transportation  service 
initiated  to  implement  a  storage 
agreement  for  annual  storage  of  up  to 
100,000  Mcf  of  natural  gas  by  ANR  for 
Cities.  Applicants  also  state  that  the 
agreement  is  dated  July  13, 1979,  as 
amended,  April  17, 1980.  Applicants 
indicate  that  Panhandle  provides  its 
service  under  its  Rate  Schedule  T-39, 
and  Trunkline  provides  its  service 
under  its  Rate  Schedule  T-61. 
Applicants  further  state  that  the  service 
was  authorized  in  Docket  No.  CP79- 
438.  It  is  indicated  that  the  agreement 
provides  for  delivery  of  gas  at  a  rate  of 
up  to  500  Mcf  per  day  to  ANR  during 
the  1980  and  ensuing  summer  periods. 
Applicants  aver  that  during  the  summer 
period  Trunkline  effects  delivery  to 
Panhandle  by  reducing  existing 
deliveries  of  up  to  500  Mcf  per  day  of 
natiual  gas  to  Cities  at  an  existing  point 
of  interconnection  in  Massac  County, 
Illinois  and  the  thermally  equivalent 
volumes,  not  taken  by  Cities,  are  then 
delivered  by  Panhandle  to  ANR  at  an 
existing  point  of  interconnection 
between  Panhandle  and  ANR  in 
Defiance  County,  Ohio,  for  storage. 
Applicants  further  indicate  that  during 
the  winter  period,  Panhandle  would 
receive  daily  volumes  from  ANR  and 
Trunkline  would  make  daily 
redeliveries  of  thermally  equivalent 
volumes  to  Cities  in  Massac  County, 
Illinois. 

Applicants  indicate  that  the 
agreement  provides  for  a  primary  term 
of  fifteen  years  with  extensions 
provided  for  on  a  year-to-year  basis 
until  terminated  by  either  party  upon  at 
least  twelve  months  written  notice. 
Applicants  state  that  they  and  Cities 
have  agreed  to  terminate  the 
transportation  service,  effective  April  1, 
1995.  Applicants  further  state  that  the 
interconnection  with  Cities  will 
continue  to  be  available  for  open  access 
transportation  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
17, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 


157.10).  All  protests  filed  with  the 
Conmiission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  lo  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5106  Filed  3-1-95;  8:45  am) 

BILUNQ  CODC  6717-01-M 


[Docket  No.  CP95-21 8-000] 

Texas  Eastern  Transmission  Corp.; 
Petition  for  Declaratory  Order 

February  24, 1995. 

Take  notice  that  on  February  22, 1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642. 
Houston,  Texas  77252-1642,  filed  in 
Docket  No.  CP95-218-000  a  petition 
under  Rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207)  requesting  that  the 
Commission  confirm  that  Order  No.  636 
does  not  create  a  per  se  rule  prohibiting 
interstate  pipelines  which  have 
implemented  Order  No.  636  from 
entering  into  contracts  for  transportation 
or  storage  capacity  on  other  interstate 
pipelines. 

Texas  Eastern  submits  that  the 
Commission's  preliminary 
determination  in  Texas  Eastern 
Transmission  Corporation,  69  FERC 
1 61,132  (1994),'  incorrectly  created  a 


per  se  rule  that  precludes  a  pipeline 
from  holding  pipeline  capacity  on  other 
pipelines  for  economic  (as  distinguished 
from  operational)  reasons.  Texas  Eastern 
contends  that  such  a  per  se  rule  against 
economically  desirable  transactions  is 
contrary  to  the  policy  behind  Order  No. 
636  and  is  in  conflict  with  prior 
Commission  decisions.  It  is  asserted 
that,  if  not  corrected,  the  position  that 
interstate  pipelines  cannot  contract  for 
capacity  on  other  interstate  pipelines 
will  undermine  the  Commission's 
efforts  in  Order  No.  636  to  create  a 
flexible,  competitively  responsive 
natural  gas  industry.  Texas  Eastern 
states  that  the  ultimate  loser  will  be  not 
just  interstate  pipelines,  but  consumers 
who  need  new  facilities  and  services  as  . 
well. 

Texas  Eastern  asserts  that,  unless 
corrected,  the  preliminary  order  will 
foreclose  the  development  of  new 
services  in  most  circumstances  in  which 
more  than  one  pipeline  is  needed  to 
perform  a  new  service.  It  is  stated  that 
in  the  new,  post-Order  No.  636 
environment,  it  is  critically  important 
that  pipelines  be  allowed  to  hold 
capacity  on  upstream  or  downstream 
pipelines.  To  create  new  services  for 
new  markets,  Texas  Eastern  contends 
that  a  pipeline  must  be  able  to  acquire 
firm  transportation  capacity  rights  on 
other  pipelines  in  areas  where  the 
pipeline  does  not  have  transportation 
facilities. 

Texas  Eastern  contends  that  the 
Commission  will  still  have  its 
jurisdiction  to  review  contracts  between 
pipelines  and  may  withhold  approval 
where  it  finds  them  to  be  anti- 
competitive or  otherwise  contrary  to  the 
public  interest.  It  is  stated  that  the 
Commission  should  not,  however, 
create  a  per  se  rule  against  pipelines 
holding  capacity  on  upstream  or 
dowmstream  pipelines.  Texas  Eastern 
argues  that  where  the  contractual 
arrangement  is  not  opposed  by  any 
party  and  is  being  used  to  provide  new 
services  demanded  by  the  market,  such 
arrangements  should  be  permitted. 
Texas  Eastern  submits  that  the 
Commission  should  promptly  issue  a 
Declaratory  Order  finding  that  interstate 
pipelines  that  have  implemented  Order 
No.  636  may  contract  for  transportation 
or  storage  capacity  on  other  interstate 
pipelines. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  March  17. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 


'  Texas  Eastern  states  that  the  Request  for  Hearing 
of  this  decision  has  been  rendered  moot  by  a 


settlement  filed  by  the  parties  in  this  proceeding  on 
February  21, 1995.. 


protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5109  Filed  3-1-95;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  CP95-^8-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

February  24, 1995. 

Take  notice  that  on  February  21. 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
208-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  operate 
four  existing  delivery  taps  which  were 
installed  under  the  authorization  of 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  commission  and  open  to  public 
inspection. 

Tennessee  requests  authorization  to 
operate  the  delivery  points  for 
jurisdictional  service  as  well  as  for  the 
non-jurisdictional  service  for  which 
they  were  installed.  It  is  stated  that  the 
delivery  points  are  located  in 
Tuscarawas  County,  Ohio;  Plaquemines 
Parish,  Louisiana;  Powell  County, 
Kentucky;  and  Columbia  County,  New 
York.  It  is  asserted  that  Tennessee 
would  use  the  delivery  points  for  the 
delivery  of  gas  transported  under  its 
Part  284  blanket  certificate.  Tennessee 
states  that  operation  of  the  delivery 
points  is  not  prohibited  by  its  existing 
tariff.  It  is  explained  that  the  proposed 
deliveries  would  have  no  impact  on 
Tennessee's  peak  day  or  annual 
deliveries  and  that  Tennessee  has 
sufficient  capacity  to  accompHsh  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-5108  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  GT95-23-000] 
Ouestar  Pipeline  Co.;  Tariff  Filing 

February  24, 1995. 

Take  notice  that  on  February  21,  1995, 
Questar  Pipeline  Company,  tendered  for 
filing  and  acceptance  to  be  effective 
March  1, 1995,  Second  Revised  Sheet 
No.  8  and  First  Revised  Sheet  No.  8A  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff. 

Questar  states  that  this  filing  updates 
its  Index  of  Shippers  by  reflecting 
information  regarding  firm  and  no- 
notice  transportation  service  agreements 
that  were  executed  subsequent  to 
Questar's  August  1, 1994,  filing  in 
Docket  No.  RP94-33 1-000. 

Questar  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
jurisdictional  customers  as  well  as  the 
Utah  and  Wyoming  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  this  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  3, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-5107  Filed  3-1-95;  8:45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  RP95-28-000] 

Williams  Natural  Gas  Co.;  Technical 
Conference 

February  24. 1995. 

In  the  Commission's  order  issued  on 
November  30,  1994  in  the  above- 
captioned  proceeding,  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
filing.  The  conference  to  address  the 
issues  has  been  scheduled  for  March  21, 
1995.  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5110  Filed  3-1-95;  8:45  amj 

BILUNG  COOE  6717-01-M 


Western  Area  Power  Administration 

Prove  River  Project  Notice  of  Rate 
Order  No.  WAPA-65 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Rate  Order— Provo 
River  Project. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
65  placing  into  effect  a  formula  for 
determining  annual,  power-related 
payments  for  the  Provo  River  Project 
(PRP)  of  the  Western  Area  Power 
Administration  (Western)  on  an  interim 
basis.  The  formula  will  remain  in  effect 
on  an  interim  basis  until  the  Federal 
Energy  Regulatory  Commission  (FERC) 
confirms,  approves,  and  makes  it 
effective  on  a  final  basis  or  until  it  is 
replaced  by  another  method. 

Statement  of  Revenue  and  Related 
Expenses 

The  power-related  revenue 
requirements  for  the  Provo  River  Project 
(PRP)  will  be  based  upon  projections 
contained  in  the  annual  power 
repayment  study  (PRS).  Differences 
between  estimated  and  actual  costs  will 
be  adjusted  when  final  financial  data 
becomes  available.  The  following  table 
is  based  on  the  fiscal  year  (FY)  1994 
preliminary  PRS  and  provides  a 
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summary  of  estimated  revenue  and  cost 
data  through  the  proposed  5-year 
approval  period. 

Provo  River  Project— Total  5- 
Year  Projections,  Revenues  and 
Costs 

($1.0001 


Total  FY 
1995-99 
projec- 
tions 

Total  Revenues 

1,341 

Costs: 
O&M          

959 

Transmission     

155 

Interest        

136 

Investment  Reoavment 

91 

Total  Costs 

1.341 

UMI 


D/kTES:  The  formula  will  be  effective  on 
an  interim  basis  beginning  April  1. 
1995.  and  remain  in  effect  until  FERC 
confirms,  approves,  and  places  it  into 
effect  on  a  final  basis  for  a  5-year  period, 
or  until  it  is  superseded. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  G.  Maxey,  Area  Manager, 
Salt  Lake  City  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  11606, 
Sah  Lake  City,  UT  84147-0606,  (801) 
524-5493  or 

Mr.  Edmond  Chang,  Assistant  Area 
Manager,  for  Power  Marketing,  Salt  Lake 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City,  UT  84147-0606,  (801)  524- 
5493  or 

Ms.  Deborah  M.  Linke,  Chief,  Rates 
and  Statistics  Branch,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
Golden,  CO  80401-0098,  (303)  275- 
1618  or 

Mr.  Joel  Bladow,  Assistant 
Administrator  for  Washington  Liaison, 
Western  Area  Power  Administration, 
Room  8G-027,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0001,  (202)  586- 
5581 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  PR  58716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 


adjustments  (10  CFR  Part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

This  action  is  established  pursuant  to 
Section  302(a)  of  the  Department  of 
Energy  (DOE)  Organization  Act,  42 
U.S.C.  §  7152(a),  through  which  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary)  under 
the  Reclamation  Act  of  1902,  43  U.S.C. 
§  371  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  §  485h(c),  and  other  acts 
specifically  applicable  to  the  project 
system  involved. 

Rate  Order  No.  WAPA-65. 
confirming,  approving,  and  placing  the 
proposed  formula  for  determining 
annual,  power-related  payments  for  the 
Provo  River  Project  into  effect  on  an 
interim  basis,  is  issued  and  will  be 
submitted  promptly  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Issued  in  Washington,  EXH,  February  16, 
1995. 

BiU  White. 
Deputy  Secretary. 


Deputy  Secretary 

Order  Confirming,  Approving,  and 
Placing  into  Effect  on  an  Interim  Basis, 
a  Formula  for  Determining  Annual, 
Power-Related  Payments  for  the  Provo 
River  Project 

February  16,  1995. 

In  tiie  matter  of:  Western  Area  Power 
Administration  Prove  River  Project  Power 
Rate.  Rate  Order  No.  WAPA-65. 

The  formula  is  established  pursuant 
to  Section  302(a)  of  the  Department  of 
Energy  (DOE)  Organization  Act,  42 
U.S.C.  §  7152(a),  through  which  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary)  under 
the  Reclamation  Act  of  1902,  43  U.S.C. 
§  371  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  §485h(c),  and  other  acts 
specifically  applicable  to  the  project 
system  involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 


transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  efliect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  DOE;  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  an  definitions 
apply: 

Contractors:  ICPA  and  UMPA. 
CRSP:  Colorado  River  Storage  Project. 
DCP:  Deer  Creek  Powerplant. 
DOE:  Department  of  Energy. 
DOE  Order  RA  6120.2:  A  Department  of 

Energy  order  dealing  with  power 

marketing  administration  financial 

reporting. 
FERC:  Federal  Energy  Regulatory 

Commission. 
FRN:  Federal  Register  notice. 
FY:  Fiscal  year,  beginning  October  1. 
ICPA:  Intermountain  Consumer  Power 

Association. 
Interior:  U.S.  Department  of  the  Interior. 
kW:  Kilowatt. 
kW/month:  The  greater  of  (1)  the  highest 

30-minute  demand  measured  during 

the  month,  not  to  exceed  the  contract 

obligation,  or  (2)  the  contract  rate  of 

delivery. 
kWh:  Kilowatthour. 
M&I:  Municipal  and  industrial. 
mills/kWh:  Mills  per  kilowatthour. 
MWh:  Megawatthour. 
NEPA:  National  Environmental  Policy 

Act  of  1969. 
OM&R:  Operation,  maintenance,  and 

replacement. 
PMA:  Power  marketing  administration. 
PRP:  Provo  River  Project. 
PRP-MP:  Provo  River  Project- 
Marketing  Plan. 
PRS:  Power  repayment  study. 
PRWUA:  Provo  River  Water  Users 

Association. 
Reclamation:  Bureau  of  Reclamation, 

U.S.  Department  of  the  Interior. 
SLCA:  Salt  Lake  City  Area. 
SLCAO:  Salt  Lake  City  Area  Office. 
Treasury:  U.S.  Department  of  the 

Treasury. 
UMPA:  Utah  Municipal  Power  Agency. 
UP&L:  Utah  Power  &  Light  Company. 
Western:  Western  Area  Power 

Administration,  U.S.  Department  of 

Energy. 

Effective  Date 

The  revenue  recovery  formula  will 
become  effective  on  an  interim  basis 


beginning  April  1, 1995,  and  remain  in 
effect  pending  FERC's  approval  on  a 
final  basis  for  a  5-year  period,  or  until 
superseded. 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  Part  903,  have  been 
followed  by  Western  in  developing  the 
method  of  determining  annual  power- 
related  payments. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  determining  annual 
power-related  payments: 

1.  A  Federal  Register  notice  was 
pubhshed  on  July  12. 1994  (59  FR 
35513),  officially  announcing  the 
proposed  formula,  initiating  the  public 
consultation  and  comment  period,  and 
presenting  procedures  for  public 
participation. 

2.  On  July  15, 1994,  a  letter  was 
mailed  from  Western's  SLCAO  to 
customers  and  other  interested  parties 
announcing  the  publication  of  the 
Federal  Register  notice  of  July  12, 1994. 

3.  The  consultation  and  comment 
period  ended  August  11,  1994. 

Project  History 

The  PRP  is  located  on  the  Provo  River 
in  central  Utah.  Deer  Creek  Reservoir  is 
backed-up  behind  Deer  Creek  Dam. 
Construction  of  the  PRP  began  in  May 
1938,  with  the  powerplant  completed  in 
1958.  It  has  a  present  generating 
capacity  of  5  megawatts.  The  PRP 
initially  was  designed  to  supply  M&I 
and  irrigation  water  to  users  in  the  Salt 
Lake  and  Utah  valleys.  It  does  this  by 
capturing  the  flow  of  the  Provo  River 
and  also  by  storing  water  diverted  from 
the  Duschesne  and  Weber  Rivers.  UP&L 
has  a  powerplant  on  the  Weber  which 
has  its  production  reduced  with  the 
diversion  of  water  to  the  Deer  Creek 
Reservoir.  As  compensation,  the  PRP 
furnishes  UP&L  energy  to  replace  that 
which  it  is  estimated  it  would  have 
generated  absent  the  construction  of  the 
PRP.  This  arrangement  was  formalized 
in  contract  No.  Ilr-1082,  dated 
December  20, 1938. 

The  irrigation  water  consimiers  for  the 
PRP  are  organized  into  the  PRWUA,  a 
corporation  of  stockholders  owning 
prorated  Provo  River  water  entitlements. 
They  executed  contract  No.  Ilr-874  in 
1936  with  the  Federal  Government  to 
construct  and  repay  irrigation-related 
project  facilities. 

Only  Deer  Creek  energy  in  excess  of 
that  obligated  to  UP&L  has  been 
available  for  Federal  marketing.  Since 
1963,  CRSP  has  purchased  the  available 
PRP  energy  at  rates  designed  to  recover 


the  PRP's  power-related  OM&R  and 
investment  costs.  Since  1986,  the  PRP 
rate  has  also  included  a  commitment  to 
supply  $1,623  million  toward  the 
PRWUA 's  repayment  obligation  for 
costs  allocated  to  irrigation.  The  PRP's 
original  power-related  investment  was 
repaid  in  FY  1986. 

Power  Repayment  Studies 

PRSs  are  typically  prepared  each  FY 
to  determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  be 
repaid  by  the  power  function. 
Repayment  criteria  are  based  on  law, 
policies,  and  authorizing  legislation. 
EXDE  Order  RA  6120.2,  section  12b, 
requires  that: 

In  addition  to  the  recovery  of  the  above 
costs  (operation  and  maintenance  and 
interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  clollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus,  (2)  the  cost  of  each  replacement  of 
a  unit  of  prop)erty  of  a  Federal  power  system 
within  its  expected  service  life  up  to  a 
maximum  of  50  years;  plus,  (3)  each  dollar 
of  assisted  irrigation  investment  within  the 
period  established  for  the  irrigation  water 
users  to  repay  their  share  of  construction 
costs. 

The  PRP  PRSs  have  been  used  to 
determine  the  annual  PRP  rate,  which 
includes  OM&R,  wheeling  and  interest 
expenses.  The  contractors'  annual 
irrigation  assistance  payments  to  the 
PRWUA  will  not  be  included  in  the  PRS 
but  will  instead  be  paid  under  a 
separate  agreement  among  Reclamation, 
Western,  PRWUA,  and  the  contractors. 

Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  PRP  formula  for  determining 
annual,  power-related  payments  placed 
into  effect  on  an  interim  basis  herein 
will  result  in  the  lowest  possible  cost  to 
consumers,  consistent  with  sound 
business  principles.  The  formula  has 
been  developed  in  accordance  with 
administrative  policies  and  appHcable 
laws. 

Discussion 

Each  year,  the  contractors  will  pay  the 
PRP's  total  estimated  annual  power- 
related  costs  in  return  for  the  total 
marketable  energy  produced  at  the  PRP. 
The  energy  produced  at  the  PRP  has 
been  allocated  to  the  contractors 
proportional  to  their  PRP  entitlement. 
Western  will  prepare  an  annual  PRS 
which  will  identify  the  anticipated 
power-related  costs  for  the  next  FY. 
Budgeted  minor  replacements  and 
additions  will  be  included  in  the  annual 


expenses.  If  replacements  or  additions 
exceeding  $5,000.00,  but  no  greater  than 
$25,000.00  are  needed,  the  contractors 
will  be  given  the  option  of  financing 
their  share  of  the  cost,  proportional  to 
their  PRP  entitlement,  in  advance,  or  of 
having  the  cost  capitalized  at  DOE's 
current  interest  rate  (the  year  in  which 
funds  are  first  expended)  and  amortized 
over  the  estimated,  average  life  of  the 
replacement,  or  50  years,  whichever  is 
less.  Additions  will  be  amortized  over 
50  years.  Each  contractor  will  pay  its 
share  of  the  annual  costs  identified  in 
the  PRS  in  12  equal  monthly 
installments. 

This  method  of  determining  aimual 
power-related  revenue  requirements 
will  satisfy  the  cost-recovery  criteria  set 
forth  in  DOE  Order  RA  6120.2. 

Statement  of  Revenue  and  Related 
Expenses 

The  revenue  requirements  for  the  PRP 
are  based  upon  PRS  estimates  of  future 
annual  costs.  Each  FY's  annual 
estimated  costs  will  be  adjusted  when 
historical  financial  data  becomes 
available.  The  following  table  provides 
a  summary  of  estimated  revenue  and 
cost  data  through  the  proposed  5-year 
approval  period. 

Provo  River  Project  Total— 5- 
Year  Projections  Revenues  and 
Costs 

[51,000] 


Total  FY 
1995-99 
projec- 
tions 

Total  Revenues 

1,341 

Costs: 
O&M 

959 

Transmission 

Interest  

Investment  Repayment 

155 
136 

91 

Total  Costs „ 

1.341 

Basis  for  Rate  Methodology — Provo 
River  Project 

The  contractors  v\ri  11  be  billed  each 
FY.  payable  in  12  equal  monthly 
payments.  The  monthly  payments  will 
be  due  and  payable  regardless  of  the 
amount  of  power  the  contractors  receive 
from  the  PRP.  Ehiring  the  first  year  this 
procedure  is  in  effect,  the  annual  sum 
due  for  FY  1995  will  be  divided  by  the 
months  remaining  in  FY  1995.  The 
contractors  will  be  billed  in  equal 
monthly  installments  for  the  remaining 
months' in  FY  1995.  Beginning  in  FY 
1996,  the  proposed  12  equal  monthly 
installments  will  take  effect.  Each  FY, 
Western  will  project  PRP  exppnses  by 
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preparing  a  PRS  which  will  include 
budgeted  OM&R  and  repayment  costs 
for  the  PRP.  The  revenue  requirement 
shown  in  this  PRS  will  not  be 
dependent  upon  the  power  and  energy 
made  available  for  sale,  or  the  rate  of 
generation  each  year.  The  amount  of 
each  monthly  payment  for  the  following 
FY  shall  be  established  in  advance  by 
Western  and  submitted  to  each 
contractor  on  or  before  August  31  of  the 
year  preceding  the  appropriate  FY. 

The  preparation  of  each  FYs  PRS  shall 
incljide  adjustment  to  the  figures  used 
i^rthe  previous  year's  PRS  to 
incorporate  final  financial  and 
operational  data  for  the  prior  FY.  Any 
adjustments  required,  whether  resulting 
in  an  increase  or  decrease  of  the  annual 
sum  due,  will  be  added  to  the  FY  then 
being  calculated,  and  divided  over  12 
equal  monthly  installments. 

Nfinor  replacements  and  additions 
will  be  included  in  annual  OM&R 
expenses.  If  replacements  and/or 
additions  exceeding  $5,000.00,  but  no 
greater  than  $25,000.00,  in  cost  are 
needed,  the  contractors  will  be  given  the 
option  of  Hnancing  the  cost  through 
their  own  non-Federal  sources  or  having 
the  cost  financed  by  the  Federal 
Government  and  amortized  and  paid 
over  the  lesser  of  the  average  life  of  the 
replacement  or  50  years,  whichever  is 
less.  Additions  will  be  amortized  over 
50  years.  If  financed  with  Federal  funds, 
the  cost  will  be  capitalized  at  the  then- 
current  interest  rate  prescribed  by  DOE, 
pursuant  to  RA  6120.2  llB,  "Basic 
Policy  for  Rate  Adjustments;  Interest 
Rate  Formula,"  in  the  FY  in  which 
funds  are  first  expended  for  the 
replacement  or  addition. 

If  replacements  over  $25,000.00  are 
needed,  the  contractors  will  consult 
with  Reclamation,  the  PRWUA,  and 
Western  about  financing  the 
replacement. 

The  proposed  formula  constitutes  a 
minor  rate  adjustmfnT' aib  ilbHiredTjy  the 
procedures  for  public  participation  in 
general  rate  adjustments  covered  in  10 
CFR  903.2(0.  The  PRP's  annual  sales  are 
less  than  100  million  kWh  and  installed 
capacity  is  less  than  20,000  kW. 

Comments 

Ehiring  the  30-day  comment  period, 
Western  received  no  written  comments 
either  requesting  information  or 
commenting  on  the  formula.  Comments 
were  received  in  response  to  the 
revised.  PRP-MP  Federal  Register 
notice  dated  July  11.  1994  (59  FR 
35334).  Comments  were  accepted  on 
Western's  revised  PRP-MP  proposal 
until  August  10, 1994.  These  comments 
were  addressed  in  the  PRP-MP  Federal 


Register  notice  dated  November  21, 
1994  (59  FR  60007). 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Pohcy  Act  of  1969, 42 
U.S.C.  4321  et  seq.;  Council  on 
Enviroimiental  Quality  Regulations  (40 
CFR  Parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  &om  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Executive  Order  12866 

EXDE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

Information  regarding  this  rate  order, 
including  PRSs.  comments,  letters, 
memorandums,  and  other  supporting 
material  made  or  kept  by  Western  for 
the  purpose  of  developing  the  revenue- 
recovery  methodology,  is  available  for 
public  review  at  the  following  offices: 
Western  Area  Power  Administration, 
Salt  Lake  City  Area  Office,  Office  of 
the  Assistant  Area  Manager  forPower 
Marketing,  257  East  200  South,  Suite 
475.  Salt  Lake  City,  UT  84111 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates.  1627 
Cole  Boulevard,  Golden,  CO  80401 
Western  Area  Power  Administration, 
Office  of  the  Assistant  Administrator 
for  Washington  Liaison,  Room  8G- 
027,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  formula  for  determining  annual, 
power-related  payments  herein 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis,  together  with 
supporting  documents,  will  be 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
April  1, 1995,  the  method  of  cost 
recover}'  for  the  Provo  River  Project.  The 
procedure  shall  remain  in  effect  on  an 
interim  basis,  pending  Federal  Energy 


Regulatory  Commission  confirmation 
and  approval  of  it  or  a  substitute  process 
on  a  final  basis,  through  March  31, 
2000. 

Issued  in  Washington,  DC,  February  16, 
1995. 

BiU  White, 
Deputy  Secretary. 
(FR  Doc.  95-4880  Filed  3-1-95;  8:45  am] 

BiLUNG  CODE  MSO-OI-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FE»!IH<^9-DR] 

Alaska;  Amendment  to  Notice  of  a 
^Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notiq^. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-1039-DR),  dated 
September  13, 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  February  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  16, 1995,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska,  resulting 
from  severe  storms  and  flooding  on  August 
8. 1994  through  September  15. 1994,  is  of 
sufficient  severity  and  magnitude  that  special 
cost-sharing  conditions  are  warranted  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act")  for  the  Pubic  Assistance  program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  to  be  provided  at  85 
percent  of  the  eligible  costs. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Alaska  and  the  Federal  Coordinating  Officer 
of  this  amendment  to  my  major  disaster 
declaration. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

[FR  Doc.  95-5156  Filed  3-1-95;  8:45  am] 

BILUNO  CODE  671ft42-M 


[FEMA-1044-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Deciarations;  CA 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
CaUfomia,  (FEMA-1044-DR),  dated 
January  10,  1995.  and  related 
determinations. 

EFFECTIVE  DATE:  February  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  January  10, 1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  10, 1995: 

The  counties  of  El  Dorado,  Madera,  and 
Solano  for  Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  95-5155  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  671»-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
MSL  Express  Inc.,  160-19  Rockaway 

Boulevard  C,  Jamaica,  NY  11434, 


Officers:  Chester  Tong,  President,  Lily 

Tong,  Vice  President 
New  K.S.A.I.  Inc..  9009  La  Cienega 

Boulevard,  Inglewood,  CA  90301. 

Officers:  Kunihiro  Iwahashi, 

President,  Satoshi  Hattori,  Treasiurer 

Dated:  February  27. 1995. 

By  the  Federal  Maritime  Commission. 
Josqih  C.  Polking, 
Secretary. 
[FR  Doc.  95-5124  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Eastside  Holding  Corporation,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)).  / 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
27, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Eastside  Holding  Corporation, 
Snellville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Eastside  Bank  &  Trust  Company, 
Snellville,  Georgia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480; 

1.  Guaranty  Development  Company, 
Livingston,  Montana;  to  acquire  100 


percent  of  the  voting  shares  of  American 
Bank  (Whitefish),  Whitefish.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  24, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Roard. 
(FR  Doc.  95-5118  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  ttlO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94E-0360] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Albunex® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Albunex®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
appUcation  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATIOfJ:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive]  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
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approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amoimt  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Albunex®. 
Albunex®  is  indicated  as  an  aid  for 
ultrasound  contrast  enhancement  of 
ventricular  chambers  and  improvement 
of  endocardial  border  definition  in 
patients  with  suboptimal  echoes 
undergoing  ventricular  function  and 
regional  wall  motion  studies. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Albunex®  (U.S.  Patent  No.  4,844,882) 
from  Molecular  Biosystems,  hic,  and    , 
the  Patent  and  Trademark  Office      * 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration,  hi  a  letter  dated 
December  19, 1994,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Albunex®  represented  the 
first  commercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Albunex®  is  2,397  days.  Of  this  time, 
975  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,422  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  January 
14, 1988.  The  applicant  claims  that  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360j(g))  for  human  tests  to 

'  begin  became  elective  on  August  18, 
1987.  However,  FDA  records  indicate 
that  IDE  was  conditionally  approved  on 
January  14, 1988,  which  represents  the 
IDE  effective  date. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 


360e):  September  14,  1990.  The 
applicant  claims  September  11, 1990,  as 
the  date  the  premarket  approval 
application  (PMA)  for  Albunex®  (PMA 
P900059)  was  initially  submitted. 
However,  FDA  records  indicate  that 
PMA  P900059  was  submitted  on 
Septeniber  14, 1990. 

3.  The  date  the  application  was 
approved:  August  5, 1994.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P900059  was  approved  on  August  5, 
1994. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  Umitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension, 
this  applicant  seeks  763  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  May  1, 1995,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  29, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  (>etition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.).Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  24, 1995. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  95-5183  Filed  3-1-95;  8:45  am] 
WLUNG  COOe  4160-01-F 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 


of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  2. 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
309,  Telephone  Conference. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  309,  Bethesda,  MD  20892,  (301)  594- 
7269. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

ZJate:  March  20, 1995. 

Time;  1:30  p.m. 

Place:  NIH,  Westwood  Building,  Room 
303,  Telephone  Conference. 

Contact  Person:  Dr.  Teresa  Levitin, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  303,  Bethesda,  MD 
20892,(301)594-7141. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  20, 1995. 

Time;  12:00  noon. 

Place:  NIH,  Westwood  Building,  Room 
226,  Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  226,  Bethesda,  MD  20892.  (301) 
594-7167. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  23, 1995. 

Time;  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
233A,  Telephone  Conference. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  233A,  Bethesda,  MD  20892,  (301)  594- 
7320. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  31, 1995. 

Time:  10:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
226,  Telephone  Conference. 
■     Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  226.  Bethesda,  MD  20892.  (301) 
594-7167. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93-396.  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 


Dated:  February  24, 1995. 
Susan  K.  Felciman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  95-5230  Filed  3-1-95;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-05-3736;  FR-3624-N-03] 

Announcement  of  Funding  Awards  for 
the  Traditional  Indian  Housing 
Development  Program  Fiscal  Year 
1994 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  ENsvelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1994  Indian  Housing 


Authorities  applicants  under  the 
Traditional  Indian  Housing 
Development  Program.  The  purpose  of 
this  document  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Housing 
Development  Division,  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  (202)  755-0068.  The  TDD 
number  for  hearing  impaired  is  (202) 
708-0850.  (These  are  not  toll-firee 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Traditional  Indian  Housing 
Development  program  is  authorized  by 
sections  5  and  6  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437c,  1437d);  as 
amended;  U.S.  Department  of  Housing 
and  Urban  Development  and 
Independent  Agencies'  Appropriations 
Act  for  Fiscal  Year  1994,  Section  23, 
U.S.  Housing  Act  of  1937,  as  added  by 
sec.  554,  Cranston  Gonzalez  National 
A^ordable  Housing  Act;  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


The  purpose  of  the  competition  was 
to  make  funding  available  for  the 
development  of  new  Indian  housing 
units  and  to  replace  units  approved  for 
demolition/disposition.  These  Indian 
Housing  Development  grants  will  enable 
Indian  Housing  authorities  to  assist  in 
the  development  and  operation  of  low- 
income  housing  projects  in  Indian  areas. 
Recipients  were  chosen  in  a  com{)to(ition 
under  selection  criteria  announced  a 
Notice  of  Funding  Availability  (NOP A) 
published  in  the  Federal  Register  on 
April  20, 1994  (59  FR  18846). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  publishing  the  names  and 
addresses  of  the  recipients  which 
received  funding  under  this  NOFA,  and 
the  amount  of  funds  awarded  to  each. 
This  information  is  provided  in 
Appendix  A  to  this  document 

Dated:  February  27, 1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Appendix  A.— Fiscal  Year  1994  Public  and  Indian  Housing  Recipients  of  Final  Funding  Decisions 


Funding  recipient  (Name  and  address) 


Amount 
approved 


Program  name:  New  Indian  Housing  Davatopment 
Statute:  U.S.  Housing  Act  of  1937;  as  added  by  the  Indian  Housing  Act  of  1988 


MeMakatla  HA,  P.O.  Box  59,  Metlakatla,  AK  99926 

Metlakatia  HA,  P.O.  Box  59,  Metlakatla,  AK  99926 

Tllngit-Haida  Reg  HA.  Route  1  Box  376,  Ketchikan,  AK  99901  

ASRC  HA,  Box  677,  Barrow.  AK  99723  

ASRC  HA,  Box  677.  Barrow,  AK  99723  „. _„ 

Northwest  Inupiat  HA,  P.O.  Box  29,  Kiana,  AK  99749 __ 

Interior  Reg  HA.  General  Delivery,  Ft  Yukon,  AK  99740 „ 

Interior  Reg  HA,  General  Delivery,  Ft  Yukon,  AK  99740 

Interior  Reg  HA,  General  Delivery,  Ft  Yukon,  AK  99740 

Bering  Straits  Reg  HA,  P.O.  Box  995,  Nome,  AK  99762  

Bering  Straits  Reg  HA,  P.O.  Box  995,  Nome,  AK  99762  „ 

Bering  Straits  Reg  HA,  P.O.  Box  995,  Nome,  AK  99762 

Bering  Straits  Reg  HA,  P.O.  Box  995,  Nome,  AK  99762  „ 

AVCP  Reg  HA,  General  Delivery,  Kipnuk.  AK  99557 

Bristol  Bay  HA,  P.O.  Box  750,  Dillingham,  AK  99576  

Bristol  Bay  HA,  P.O.  Box  750,  Dillingham,  AK  99576  

Bristol  Bay  HA.  P.O.  Box  750,  Dillingham,  AK  99576  „ „ 

North  Pacific  Rim  HA,  P.O.  Box  171,  Tatittek,  AK  99677 

North  Pacifk:  Rim  HA,  P.O.  Box  171,  Tatrtiek,  AK  99677 , 

Aleutian  HA,  General  Delivery,  St  Paul,  AK  99660  

Baranof  Island  HA,  P.O.  Box  517,  Sitka,  AK  99835  , 

MOWA  Band  of  Choctaw  Indians,  Route  1,  Box  1080,  Mt.  Vernon,  AL  36560  

MOWA  Band  of  Choctaw  Indians,  Route  1,  Box  1080,  Mt.  Vemon,  AL  36560  

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock,  AZ  86515 

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock,  A2  86515 

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock,  AZ  86515 

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock.  AZ  86515 

Navajo  Housing  Auttrortty,  P.O.  Box  387,  Window  Rock,  AZ  86515 

Cocopah  Housing  Authority,  P.O.  Box  AF,  Somerton,  AZ  85350  

Kaibab  Paiute  Housing  Authority,  HC  65,  Box  122,  Fredonia,  AZ  86022 

Quechan  Trital  Housing  Authority,  1860  W.  Sapphire  Lane,  Winterhaven.  CA  92283 

Modoc-Lassen  Indian  Housing  Authority,  P.O.  Box  2028,  Susanville,  CA  96130 

Modoc-Lassen  Indian  Housing  Authority,  P.O.  Box  2028,  Susanville,  CA  96130 


$2,258,704 
3,060,695 
2,663,667 
3,482^43 
3,262,943 
3,753,000 
1,867,642 
1,307,355 

933,826 
3,264,438 
3,264,438 
3,264.438 
3,264,438 
3,756,264 

697.133 
1.568,549 

697.133 
2,136,645 

879,795 

572,019 
2.849,637 

720.848 
1,123.060 
1.132,143 
2.875,417 
10,286,309 
5,221,645 
8,193.320 
3.557.408 
1,664.576 
2.924.710 
1,540,331 
1,499,135 
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Appendix  A.— Fiscal  Year  1994  Public  and  Indian  Housing  Recipients  of  Final  Funding  Decisions— Continued 


Funding  recipient  (Name  and  address) 


UMI 


Central  Cal  Indian  Housing  Auttrority.  5108  E.  Clinton  Way.  Suite  108,  Fresno,  CA  93727 

Central  Cal  Indian  Housing  Auttiorlty,  5108  E.  Clinton  Way,  Suite  108,  Fresno,  CA  93727 „ „ 

Nofttiem  Circle  Indian  Housing  Authority,  694  Pinoleville  Drive,  Ukiah,  CA  95482 

Northern  Circle  Indian  Housing  Authority,  694  PinoJeville  Drive,  Ukiah,  CA  95482 

Mesa  Grande  Housing  Authority,  4040  30th  St.,  Suite  204.  San  Diego.  CA  92104  

Campo  Housing  Authority,  Post  Office  Box  66,  Campo,  CA  91906 

Campo  Housing  Authority,  Post  Office  Box  66,  Campo.  CA  91906 ; 

Southern  Ute,  P.O.  Box  561,  Ignacio,  CO  81137 

Coushatta  Tribe,  P.O.  Box  818,  Elton,  LA  70532  

Wampanoag  Tribe  of  Gay  Head  (Aquinnah),  20  Black  Brook  Road.  Gay  Head.  MA  02535-9701  

Wampanoag  Tribe  of  Gay  Head  (Aquinnah),  20  Black  Brook  Road.  Gay  Head,  MA  02535-9701  

Pleasant  Point  Passamaquoddy  Reservation,  Housing  Authority,  P.O.  Box  339,  Perry.  ME  04667 

Houlton  Band  of  Maliseet  Indians,  RR  3  Box  450,  Houlton.  ME  04730-9514 

Bay  Mills  Housing  Authority,  Route  1,  Box  3345,  Brimley,  Ml  49715-  

Sault  Ste.  Marie  Tribal  Housing  Authority,  2218  Shunk  Road,  Sault  Ste.  Marie,  Ml  49783  

Grand  Traverse  Band  of  Ottawa  and  Chippewa  Indians,  Governmental  Operations  Center.  Suttons  Bay.  Ml  49682 
Grand  Traverse  Band  of  Ottawa  and  Chippewa  Indians,  Governmental  Operations  Center.  Suttons  Bay.  Ml  49682 

Leech  Lake  Reservation  Housing  Authonty.  Route  3,  Box  100,  Cass  Lake,  MN  56633 

Leech  Lake  Reservation  Housing  Auttwrity.  Route  3,  Box  100,  Cass  Lake,  MN  56633 

Fond  du  Lac  Lake  Superior  Band  of  Chippewa,  Triljal  Office,  Cloquet.  MN  55720  

Red  Lake  Reservation  Housing  Authority.  P.O.  Box  219  Highway  1  East,  Red  Lake.  MN  56671  

Bois  Forte  Housing  Authority,  P.O.  Box  12.  Nett  Lake,  MN  55772 

Mississippi  Band  of  Choctaw  Indians.  P.O.  Box  6010  Choctaw  Branch,  Philadelphia.  MS  39350  

Qualla  Housing  Authority,  Acquoni  Road  P.O.  Box  1749,  Cherokee,  NC  28719-1749  

Qualla  Housing  Authority,  Acquoni  Road  P.O.  Box  1749,  Cherokee,  NC  28719-1749  

Turtle  Mountain,  P.O.  Box  620,  Belcourt,  ND  58316 

Nonhem  Ponca,  3341  Pioneer  Blvd,  Lincoln.  NE  68516 ™. 

Northem  Ponca,  3341  Pioneer  Blvd,  Lincoln.  NE  68516 

All  Indian  Pueblo  Housing  Authority,  P.O.  Box  35040  Statk>n  D,  Albuquerque.  NM  87176  

All  Indian  Pueblo  Housing  Authority.  P.O.  Box  35040  Station  D,  Albuquerque,  NM  87176  

All  Indian  PueWo  Housing  Authority.  P.O.  Box  35040  Station  D,  Albuquerque.  NM  87176  

All  Indian  Pueblo  Housing  Auttiority.  P.O.  Box  35040  Station  D,  Albuquerque,  NM  87176  

All  Indian  Pueblo  Housing  Authority.  P.O.  Box  35040  Station  D.  Albuquerque.  NM  87176  

All  Indian  Pueblo  Housing  Authority,  P.O.  Box  36040  Station  D,  Altxjquerque,  NM  87176  

All  Indian  Pueblo  Housing  Authority,  P.O.  Box  35040  Station  D.  Albuquerque,  NM  87176  

All  Indian  Pueblo  Housing  Authority,  P.O.  Box  35040  Station  D.  Altxjquerque,  NM  87176  

All  Indian  Pueblo  Housing  Authority,  P.O.  Box  35040  Station  D,  Albuquerque,  NM  87176 

Te-Moak  Western  Shoshone  Housing  Authority,  504  Sunset  St.,  Elko,  NV  89801  

Seneca  Nation  Housing  Authority,  50  Iroquois  Drive.  Irving,  NY  14081  _ 

Akwesasne  Indian  Housing  Authority,  Route  37  P.O.  Box  540,  Hogansburg,  NY  13655 — 

Akwesasne  Indian  Housing  Authority,  Route  37  P.O.  Box  540,  Hoganstxjrg.  NY  13655 

Cherokee  Nation,  P.O.  Box  1007,  Tahlequah,  OK  74464  

Choctaw  Nation,  P.O.  Box  G,  Hugo,  OK  74743  

Creek  Nation,  P.O.  Box  297,  Okmulgee,  OK  74447 

Comanche  Tribe,  P.O.  Box  908,  Lawton,  OK  73502 

Comanche  Tribe,  P.O.  Box  908.  Lawton.  OK  73502 

Comanche  Tribe,  P.O.  Box  908.  Lawton,  OK  73502 

Apache  Tribe  HA.  P.O.  Box  1172.  Anadarko,  OK  73005 

Delaware  Tribe  IHA,  P.O.  Box  334,  Chelsea,  OK  74016  

Delaware  Tribe  IHA.  P.O.  Box  334,  Chelsea,  OK  74016  

Wchita  Tribes  IHA,  P.O.  Box  729,  Anadarko,  OK  73005 

Coquille  Indian  Housing  Authority,  P.O.  Box  1435.  Coos  Bay,  OR  97420  

Coquille  Indian  Housing  Authority,  P.O.  Box  1435,  Coos  Bay,  OR  97420  

Catawba  Indian  Nation,  P.O.  Box  11106,  Rock  Hill,  SC  29730  

Catawtja  Indian  Nation,  P.O.  Box  11106,  Rock  Hill,  SC  29730  

Oglala  Sioux,  P.O.  Box  1 1 1 ,  Wounded  Knee,  SD  57794 , 

Oglala  Sioux,  P.O.  Box  ill.  Wounded  Knee,  SD  57794 

Rosebud,  P.O.  Box  69,  Rosebud,  SD  57570 

Crow  Creek.  P.O.  Box  2,  Harrold,  SD  57536  

Crow  Creek,  P.O.  Box  2,  Han^old.  SD  57536 

Standing  Rock,  P.O.  Box  196,  McLaughlin,  SD  57642  

Standing  Rock,  P.O.  Box  196,  McLaughlin,  SD  57642  

Standing  Rock,  P.O.  Box  196,  McLaughlin,  SD  57642  

Yankton  Sioux,  General  Delivery,  Marty,  SD  57361  

Yankton  Sioux,  General  Delivery,  Marty,  SD  57361  

Sisseton-Wahpeton,  RR,  Peever,  SD  57257  

Spokane  Indian,  P.O.  Box  195,  Wellpinit.  WA  99040 

Spokane  Indian,  P.O.  Box  195,  Wellpinit,  WA  99040 

Spokane  Indian,  P.O.  Box  195,  Wellpinit,  WA  99040 

Muckleshoot.  38037-1 58th  Ave  SE,  Auburn,  WA  98002 

Muckleshoot,  38037-1 58th  Ave  SE,  Auburn,  WA  98002  


Anrount 
approved 


3.005,574 
1,194,855 
3.016.410 
2,206,445 
2,143,580 
1,229,224 
2.546,449 
1,939,703 
1.782,260 
1.109.198 
1.370,780 
1.356.592 
1.319,293 
1.379,180 
1,095,000 
1,280,860 
1,377,880 
1,527.300 
1,685.724 

952.710 
1,664,938 

847,000 
1.217,950 
1.039,020 
1.069,568 

462.285 
1.868.047 
2;024.072 
3,657.747 
3,832,326 
1,399,495 
5,782.487 

690,007 
3.216.278 
1.674.828 

108.409 
3,233.145 
3,654.080 
1,672.325 
1,391.280 
1,064,840 
15,762,880 
1.727,490 
1,727.491 
2,971.777 
4,161.542 
2,971.777 
1,485.794 
1,504,688 
1,607,696 
1,485.500 
4,178.758 
3,640.549 
2.077,305 
2,133,626 
2,935.242 
2,279,940 
2.953.230 
1.061,610 
1.061.610 
4,442.427 
4.229.301 
2,535,960 
1,987,820 
93,145 
3,157.458 
2.118.704 
1.541.392 
2.235.720 
4.403.160 
2,632.800 


Funding  recipient  (Name  and  address) 


Colville  Tribe,  P.O.  Box  150,  Nespetem,  WA  99155  

Lac  du  Flambeau  Chippewa  Housing  Authority,  P.O.  Box  187.  Lac  du  Flamt>eau,  Wl  54538-0187 
Lac  du  Flambeau  Chippewa  Housing  Authority,  P.O.  Box  187.  Lac  du  Flambeau,  Wl  54538-0187 

Oneida  Housing  Authority,  P.O.  Box  68,  Oneida,  Wl  54155  

Red  Cliff  Band  of  Lake  Superior  Chippewa,  Tribal  Office.  BayfiekJ.  Wl  54814 , 

Mohican  Housing  Authority,  N8618  Oak  Street,  Bowler,  Wl  54416  , 

Mohican  Housing  Authority,  N8618  Oak  Street,  Bowler,  Wl  54416  , 

Sokaogon  Chippewa  Housing  Authority,  P.O.  Box  186,  Crandon,  Wl  54520 , 

Lac  Courte  Oreilles  Housing  Authority,  Route  2.  Hayward.  Wl  54843 


Amount 
approved 


1,605,552 
1,342,838 
1,177,735 
1,674.340 
1.330.760 
1,359,588 
808,640 
1,632,072 
1,391.240 


[PR  Doc.  95-5168  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Opportunity  for  Review  and  Comment 
on  Draft  Recovery  Plan  for  the 
Spectacled  Eider  is  Extended 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
extension  of  a  public  review  and 
comment  period  on  a  draft  recovery 
plan  for  spectacled  eiders  [Somateria 
fischeri).  The  species  occurs  in  arctic 
and  sub-arctic  regions  of  western  and 
northem  Alaska  and  along  the  arctic 
coast  of  Russia.  The  Service  is 
proposing  emphasis  on  recovery  actions 
in  these  geographic  areas.  The  original 
Notice  of  Availability  for  review  and 
comment  was  published  on  October  25, 

1994.  The  120-day  comment  period  was 
scheduled  to  close  on  February  23, 

1995.  Via  this  notice,  the  comment 
period  is  extended  until  March  17. 
1995.  All  comments  received  during  the 
entire  period.  October  25, 1994,  through 
March  17, 1995,  will  be  considered 
prior  to  finalization  of  the  recovery 
plan. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Teresa  Woods  at 
U.S.  Fish  and  WildHfe  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska,  99503- 
6199  and  907/786-3505.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Teresa 
Woods  at  the  above  address.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Woods  at  the  above  address  and 
telephone  number. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  February  23, 1995. 
David  B.  Allen. 

Regional  Director,  Region  7,  Fish  and  Wildlife 

Service. 

|FR  Doc.  95-5157  Filed  3-1-95;  8:45  ami 

BILUNG  CODE  4310-SS-P 

Aquatic  Nuisance  Species  Task  Force 
Ruffe  Control  Committee  Meeting 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Ruffe  Control  Committee 
will  meet  to  review  comments  received 
on  the  Ruffe  Control  Program  and  to 
make  final  revisions  before  transmitting 
the  Program  to  the  Aquatic  Nuisance 
Species  Task  Force  for  final  approval. 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  or  may  file 
written  statements  for  consideration. 
DATES:  The  Ruffe  Control  Committee 
will  meet  from  8:30  a.m.  to  5:00  p.m.  on 
Tuesday,  April  11,  1995,  and  8:00  a.m. 
to  12:00  p.m.  on  Wednesday,  April  12, 
1995. 

ADDRESSES:  The  Ruffe  Control 
Committee  will  meet  at  the  Marquette 
Biological  Station,  1924  Industrial 
Parkway,  Marquette,  Michigan  49855. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Busiahn,  Ruffe  Control  Committee 
Chair,  at  (715)  682-6185. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Ruffe  Control  Committee,  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  estabUshed  by 
section  1201  of  the  Nonindigenous 


Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701)., 
Minutes  of  meeting  will  be  maintained 
by  Coordinator,  Aquatic  Nuisance 
Species  Task  Force,  Room  840,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203,  and  the  Chair,  Ruffe  Control 
Committee,  U.S.  Fish  and  Wildlife 
Service,  Fishery  Resources  Office,  2800 
Lake  Shore  Drive  East,  Ashland, 
Wisconsin  54806,  and  will  be  available 
for  public  inspection  during  regular 
business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  February  27, 1995. 
Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries. 
[PR  Doc.  95-5180  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  4310-6»-M 


Bureau  of  l^nd  Management 

[00-020-05-1320-01;  COC  57803] 

Application,  Coiowyo  Coal  Company 
LP.,  Colorado  Invitation  for  Coal 
Exploration  License 

Pursuant  to  the  Mineral  Leasing  Act 
of  Februar)'  25,  1920,  as  amended,  and 
to  Title  43.  Code  of  Federal  Regulations, 
Subpart  3410.  members  of  the  pubUc  are 
hereby  invited  to  participate  with 
Coiowyo  Coal  Company  L.P.  in  a 
program  for  the  exploration  of  unleased 
coal  deposits  owned  by  the  Untied 
States  of  America  in  the  following 
described  lands  located  in  Moffat  and 
Rio  Blanco.  Coimties.  Colorado: 

T.  3  N.,  R.  93  W.,  6th  P.M. 

Sec.  2  lots  3,  and  4: 

Sec.  3,  lots  1  to  4,  inclusive; 

Sec.  4,  lot  4,  SWV4NWV«,  and  NWASW'/*; 

Sec.  6.  lot  7: 

Tract  41.  lots  6  to  9.  inclusive; 

Sec.  7.  lots  1  to  5,  inclusive,  lot  10 
NW'ANE'A,  and  E'^^NW'/.; 

Tract  41,  lots  5.  and  6; 

Sec.  18,  lots  1,  2,  and  EVzNWV*. 
T.  3  N.,  R.  94  W,,  6th  P.M. 

Sec.  1,  lots  5  to  8,  inclusive,  S'/iN'/i,  SV2; 

Sec.  2,  lots  5  to  8,  inclusive.  S'/jN'/i,  SW, 

Sec.  3,  lots  5  to  8,  inclusive,  S'/^NVz,  SV2; 
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Sec.  4,  lots  5  to  8.  inclusive.  S'AN'/^.  SVz; 
Sec.  5,  lots  5, 6.  SV2NEV4,  E'/^SW'A.  and 

SE'A: 
Sec.  8,  S'/j.  NEV«.  and  EVzNW'A; 
Sec.  9.  all: 
Sec.  10.  all; 
Sec.  11  all; 

Tract  41.  lots  2.  and  4; 
Sec.  12.  lots  1.  3.  N'/i.  SWV«.  and  WH'-^SE; 
Tract  41,  lots  l.and4; 
Sec.  13,  lots  2.  3.  W'/izNEV*.  NWV*.  and 

NWV«SWV«; 
Sec.  14.  N'/i.  SW'A,  NV2SEV4,  and 

SWV4SEV4; 
Sec.  15,  all 
Sec.  17.  all 
Sec.  20.  N'/i; 

Sec.  21.N'/l2.andNV2S'/2; 
Sec.  22.  NWV4.  and  NEV4NEV4; 
Sec.  23.  N'/iNWV4. 
T.  4N.  R.  93W..6thP.M. 
Sec.  27,  SW'A 

Sec.  28.  Lots  6,  8,  EV2SEV4.  and  SWV4SEV4; 
Sec.  33.  lots  2.  3.  E'/i,  SEV4NWV4. 

EV2SWV4.  and  SWV4SWV4. 
Sec.  34  all; 

Sec.  3b.  lots  17. 19,  NW'A,  and  WVzSW'A. 
T.  4  N.,  R.  94  W.,  6th  P.M. 
Sec.  22,  lot  26.  and  SV2SEV4; 
Sec.  23.  SV2S'/i; 
Tract  44,  lots  2,  and  4; 
Sec.  26.  lots  1,  3.  N'/j.  SW'A.  ai)d 

WV2SEV4; 
Sec.  27,  E'/«!,  SW'A.  S'/2NW'A.  and 

NE'ANW'A; 
Sec.  33.  lot  1.  E'/2.  SW'A,  E'/2NW'/4, 

SW'ANW'A; 
Sec.  34.  all. 

The  area  described  contains  approximately 
14,967.54  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  57803  at  the  Bureau 
of  Land  Management  (BLM).  Colorado 
State  Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215.  and  at  the 
Craig  District  Office.  455  Emerson 
Street.  Craig.  Colorado  81625. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register: 

Karen  Purvis.  Solid  Minerals  Team, 
Resource  Services.  Colorado  State 
Office.  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215 

and 

Ed  Moyer,  Colo  wry  o  Coal  Company  L.P., 
5731  State  Highway  13,  Meeker, 
Colorado  81641. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 


Dated:  February  24, 1995. 
Karen  Purvis, 

Solid  Minerals  Team,  Resource  Services. 
(FR  Doc.  95-5123  Filed  3-1-95;  8:45  am) 

ULUNG  CODE  43tO-JB-M 


[UTU-65356] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-65356  for  lands  in  Uintah 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  October 
1, 1994,  the  date  of  termination,  have 
been  paid. 

The  lessees  have  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16-%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessees  have 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-65356, 
effective  October  1,  1994,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

Chief,  Minerals  Adjudication  Section. 
[FR  Doc.  95-5088  Filed  3-01-95;  8:45  am] 

8ILUNG  CODE  4310-OO-M 


[CA^30-6410-00-B057;  CACA  31188] 

Conveyance  of  Mineral  Interests  in 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  319.84  acres,  is 
segregated  and  made  imavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination.  The 
purpose  is  to  allow  consolidation  of 
surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 


mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  California  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way,  Room  E-2845, 
Sacramento,  California  95825,  (916) 
979-2858.  Serial  No.  CACA  31188. 

T.  14  S.,  R.  5  E.,  Mount  Diablo  Meridian 

Sec.  25,  Lot  5; 
Sec.  26,  Lots  3,  4,  and  8; 
Sec.  27,  Lots  1,  2,  and  4,  NE'ANW'A. 
County — San  Benito. 
Minerals  Reservation — All  coal  and  other 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Dated;  February  22, 1995. 
David  Mcllnay 
Chief,  Branch  of  Lands 
(FR  Doc.  95-5145  Filed  3-1-95;  8:45  ami 

BILUNO  CODE  4310-40-P 

[CO-050-1 220-00] 

Recreation  Management;  Camping 
Fees  and  Supplementary  Rules;  . 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  campground  fees  and 

establishment  of  supplementary  rules. 

SUMMARY:  The  Canon  City  District 
hereby  gives  notice  that  campground 
fees  will  be  charged  at  the  new  Sand 
Gulch  and  The  Bank  Campgrounds 
within  the  Shelf  Road  Climbing  Area,  in 
accordance  with  36  CFR  71.  The 
campgrounds  are  located  about  12  miles 
north  of  Canon  City,  Colorado,  along 
Fremont  County  Road  9.  This  action  is 
necessary  to  implement  USDI  and  BLM 
policies  for  the  collection  of  user  fees 
for  recreational  services.  Daily 
recreation  use  fees  at  both  campgrounds 
are  established  at  the  rate  of  $4.00  per 


campsite.  Each  campground  also  has 
one  group  campsite  with  a  daily  fee  of 
$8.00. 

Further,  in  addition  to  the  regulations 
in  43  CFR  8365,  the  following 
supplementary  rules  are  established  for 
Sand  Gulch  and  The  Bank 
Campgrounds: 

1.  Camping.  Camping  is  permitted 
only  in  designated  sites.  No  reservations 
can  be  made,  all  sites  are  available  on 

a  first  come-first  serve  basis. 

2.  Number  of  vehicles  and  persons  per 
site.  Individual  campsites  are  limited  to 
no  more  than  2  vehicles  and  8  people. 

The  group  sites  are  limited  to  4 
vehicles  and  20  people. 
^   3.  Campfires.  Campfires  are  permitted 
only  in  fire  rings  provided  for  such 
purpose  by  BLM. 

4.  Trash.  No  trash  facilities  are 
available  in  these  campgrounds,  all 
trash  must  be  taken  out. 

5.  Firearms.  No  person  shall  shoot  or 
discharge  any  weapon  within  Va  mile  of 
these  developed  campgrounds. 

6.  Motorized  Vehicles.  Traveling  or 
parking  off  existing  roads  and  parking 
areas  is  prohibited. 

7.  Noise.  Quite  hours,  in  which  the 
use  of  generators,  loud  radios,  or 
boisterous  behavior  is  prohibited,  are  in 
effect  between  10:00  p.m.  and  6:00  a.m. 

8.  Firewood.  The  gathering  of  live 
vegetation,  standing  dead  vegetation,  or 
dead  and  down  wood  within  the 
campgrounds  is  prohibited.  Firewood 
gathering  is  allowed  outside  the 
campgrounds  but  is  restricted  to  only 
dead  and  down  wood. 

9.  Camping  Length  of  Stay.  Persons 
may  camp  or  occupy  a  site  or  sites  in 
either  campground  for  a  period  of  not 
more  than  14  days  within  any  period  of 
28  consecutive  days.  The  28  day  period 
begins  when  a  person  or  equipment 
initially  occupies  a  specific  campsite. 
The  14  day  limit  may  be  reached  either 
through  a  number  of  separate  visits  or 
through  14  days  of  continuous 
occupation  during  the  28  day  period. 
After  the  14th  day  of  occupation, 
persons  may  not  relocate  v^rithin  a  25 
mile  radius  of  the  previously  used 
location(s)  for  a  minimum  of  14  days. 

10.  Pets.  No  person  shall,  unless 
authorized  by  BLM,  bring  any  animal 
into  the  campgrounds  unless  such 
animal  is  on  a  leash  not  longer  than  six 
feet  and  secured  to  a  fixed  object  or 
under  control  of  a  person,  or  is 
otherwise  physically  restricted  at  all 
times. 

11.  Unattended  Personal  Property.  No 
person  shall  leave  personal  property 
unattended  in  these  campgrounds  for  a 
period  of  more  than  24  hours. 


12.  Fireworks.  The  discharge  or 
ignition  of  firecrackers,  rockets  or  other 
fireworks  is  prohibited. 

13.  Natural  and  Cultural  Features. 
Defacing,  disturbing  or  removing  any 
natural  or  cultural  (historic  and 
prehistoric)  featiu^s  is  prohibited. 

14.  Developed  Facilities.  Defacing, 
disturbing  or  removing  any  developed 
facilities  is  prohibited. 

15.  Interference.  Threatening, 
resisting,  intimidating,  or  interfering 
with  any  BLM  official,  employee,  or 
volunteer  engaged  in,  or  on  araount  of. 
the  performance  of  their  dutiss  is 
prohibited.  Threateuing,  intimidating  or 
interfering  with  lawful  users  of  these 

ipgroimds  is  prohibited. 
lOsTrapping.  Trapping  is  prohibited 
excepMor  health  and  public  safety  or 
adminik^ative  purposes  as  determined 
by  BLM. 

17.  Underage  drinking.  Consumption 
and/or  possession  of  alcoholic 
beverages,  as  defined  by  state  law,  by 
persons  under  21  years  of  age  is 
prohibited. 

18.  Overflow  camping  areas.  Areas  are 
identified  for  overflow  camping  and 
may  only  be  used  when  the 
campgrounds  are  full. 

EFFECTIVE  DATE:  March  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Williams,  Outdoor  Recreation 
Planner.  Royal  Gorge  Resource  Area, 
3170  E.  Main  Street,  Canon  City.  CO 
81212;  telephone  (719) 275-0631. 
SUPPLEMENTARY  INFORMATION:  The 
campground  fee  notice  and  the 
supplementary  rules  are  applicable  to 
the  following  locations:  Sand  Gulch 
Campground:  SWV4NWV4NEV4, 
NWV4SWV4NEV4,  SV2NEV4SWV4NEV4, 
NV2SEV4SWV4NEV4,  SEV4NEV4NWV4, 
NEV4SEV4NWV4  SecUon  33,  T.  16  S.,  R. 
70  W.,  6th  Principal  Meridian. 

The  Bank  Campground: 
SEV4SEV4SWV4  Section  21  and 
WV2NWV4NEV4,  NEV4SWV4NEV4, 
EV2SWV4NEV4.  WV2SEV4NEV4, 
NEV4NEV4NWV4  Section  28,  T.  16  S..  R. 
70  W.,  6th  Principal  Meridian. 

The  purpose  of  the  supplementary 
rules  is  to  provide  for  the  protection  of 
persons,  property,  and  public  lands  and 
resources.  The  authority  for  estabUshing 
supplementary  rules  is  contained  in  43 
CFR  8365.  These  rules  will  be  available 
in  the  Royal  Gorge  Resource  Area  office 
and  will  be  posted  in  both 
campgrounds.  Violation  of  these  rules  is 
punishable  by  a  fine  or  imprisonment  as 
defined  in  18  use  3571. 
Stuart  L.  Freer, 
Associate  District  Manager. 
[FR  Doc.  95-.5089  Filed  3-1-95;  8:45  ami 

BILUNO  CODE  43l(MB-M 


[OR-043-1430-01;  GP5-074;  OR-48631] 

Tennination  of  Proposed  Withdrawal; 
Oregon 

AGENCY:  Bureau  of  Land  Manage^nt, 
Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  has  canceled  its 
application  to  withdraw  222.77  acres  of 
public  land  for  protection  of  the 
Mariposa  Botanical  Area  located  in 
Jackson  County,  Oregon.  This  action 
will  terminate  the  proposed  withdrawal 
and  will  relieve  the  land  of  the 
temporary  segregative  effect.  The 
minerals  are  not  in  Federal  ownership. 

DATES:  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan.  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6171. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  58  FR  26153. 
April  30.  1993.  as  corrected  by  58  FR 
29254,  May  19, 1993,  which  segregated 
the  land  described  therein  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
United  States  mining  laws,  subject  to 
valid  existing  rights.  The  purpose  of  the 
proposed  withdrawal  was  to  protect  the 
Mariposa  Botanical  Area.  The  applicant 
agency  has  determined  that  the 
proposed  withdrawal  is  no  longer 
needed  and  has  canceled  the 
application  in  its  entirety  as  to  the 
following  described  land: 

Willamette  Meridian 

T.  41  S..  R.  2  E.. 
Sec.  8.  those  portions  of  the  W'/iNE'A. 
NW'A.  and  N'/2SW'A  lying  westerly  of 
Interstate  5  and  excepting  lands  now 
owned  by  the  State  of  Oregon  as  more 
particularly  identified  and  described  in 
the  official  records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office. 

The  area  described  contains  approximately 
222.77  acres  in  Jackson  Count\'. 

At  8:30  a.m.  on  April  3, 1995  the 
proposed  withdrawal  will  be  terminated 
and  the  land  will  be  relieved  of  the 
segregative  effect  of  the  above- 
referenced  application. 

Dated:  February  16. 1995. 

Robert  D.  DeViaey,  Jr., 

Acting  Chief  Branch  of  Realty  and  Records 
Services. 

[FR  Doc.  95-514r  Filed  3-1-95;  8:45  am) 

BtLUNO  CODE  4::iO-U-P 
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Naitonal  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Notice  of 
Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
the  remainder  of  calendar  year  1995 
(with  the  exception  of  )uly  and 
December)  to  bear  presentations  on 
issues  related  to  management  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore. 
Meetings  of  the  Advisory  Commission 
are  scheduled  for  the  following  at  San 
Francisco  and  at  Point  Reyes  Station, 
CaUfomia: 
Wednesday,  March  15 — San  Francisco, 

CA 
Wednesday,  April  19 — San  Francisco, 

CA 
Saturday,  May  6 — ^Point  Reyes  Station, 

CA 
Wednesday,  Jirne  1+— San  Francisco, 

CA 
Wednesday,  August  16 — San  Francisco, 

CA 
Saturday,  September  16 — Point  Reyes 

Station,  CA 
Wednesday,  October  18 — San  Francisco, 

CA 
Wednesday,  November  15 — San 

Francisco,  CA 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco  or  at  the  Dance 
Palace,  comer  of  5th  and  B  Streets, 
Point  Reyes  Station,  California,  unless 
otherwise  noticed.  The  time  for  the 
meetings  at  Point  Reyes  Station  will  be 
noticed  to  the  public  at  least  15  days 
prior  to  these  meetings.  Information 
conHrming  the  time  and  location  of  all 
Advisory  Commission  meetings  can  be 
received  by  calling  the  Office  of  the 
Staff  Assistant  at  (415)  556-4484. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facihtate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke.  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Ms.  Naomi  T.  Gray 


Dr.  Howard  Cogswell 
Mr.  Michael  Alexander 
Mr.  Jerry  Friedman 
Ms.  Lennie  Roberts 
Ms.  Yvonne  Lee 
Ms.  Sonia  Bolanos 
Mr.  Trent  Orr 
Mr.  Redmond  Keman 
Ms.  Jacqueline  Young 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  WilUams    « 
Mr.  Mel  Lane 

Anticipated  Agenda  items  at  meetings 
this  year  will  include: 

•  Update  reports  on  the  Presidio 
planning  process. 

•  Presentation  of  the  GGNRA 
mushroom  collection  staff  report. 

•  Reports  on  work  of  the  Golden  Gate 
National  Park  Association. 

•  Reports  on  programs  and  projects  of 
GGNRA  "park  partners". 

•  Status  reports  on  the  proposed 
Tomales  Bay  Protection  Bill. 

•  Reports  on  GGNRA  education 
programs. 

•  Report  from  the  National  Biological 
Service. 

•  Presentation  on  plans  for  the 
northern  waterfront  at  Crissy  Field. 

•  Planning  for  the  Sutro  Historical 
District. 

•  Updates  on  issues  concerning 
management  and  planning  at  Point 
Reyes  NS. 

These  meetings  will  also  contain 
Superintendent's  and  Presidio  General 
Manager's  Reports. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  15  days  prior  to  each 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  by  calling  (415)  556-4484. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 

Dated:  February  17, 1995. 
Brian  O'NeUl, 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
[FR  Doc.  95-5125  Filed  3-1-95;  8:45  am) 

BILUNC  COOe  4310-7(MI 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  B\ireau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0087),  Washington,  DC  20503, 
telephone  202-395-7340. 
Title:  Abandoned  Mine  Land  Problem 

Area  Description  Form 
OMB  approval  number  1029-0087 
Abstract:  This  form  will  be  used  to 

update  the  Office  of  Surface  Mining 

Reclamation  and  Enforcement's 

inventory  of  abandoned  mine  lands. 

From  this  inventory,  the  most  serious 

problem  areas  are  selected  for 

reclamation  through  the 

apportionment  of  funds  to  States  and 

Indian  tribes. 
Bureau  Form  Number:  OSM-76 
Frequency:  On  occasion 
Description  of  respondents:  State 

Governments  and  Indian  Tribes 
Estimated  completion  time:  3  hours 
Annual  responses:  1,800 
Annual  burden  hours:  4,800 
Bureau  clearance  officer:  John  A. 

Trelease,  202-343-1475. 

Dated:  December  6, 1994. 
Andrew  F.  DeVito, 
Chief,  Branch  of  Environmental  and 
Economic  Analysis. 
[FR  Doc.  95-5082  Filed  3-1-95;  8:45  am) 

BILLING  COOE  431(M>$-M 


Information  Collection  Sut>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 


on  the  requirements  should  be  made 
directly  to  the  Bureau  clearance  officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1029-0089),  Washington,  D.C.  20253, 
telephone  (202)  395-7340. 
Title:  Exemption  for  Coal  Extraction 
Incidental  to  Extraction  of  Other 
Minerals— 30  CFR  702 
OMB  Number:  1029-0089 
Abstract:  This  part  implements  the 
exemption  in  Section  701(28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act), 
Public  Law  95-87.  It  requires  the 
regulatory  authority  to  make  a 
determination  of  exemption  from  the 
requirements  of  the  Act  for  operators 
extracting  less  than  16%  tons  of  coal 
incidental  to  the  extraction  of  other 
minerals.  This  information  will  be 
used  by  the  regulatory  authority  to 
make  that  determination. 
Bureau  Form  Number:  None. 
Frequency:  As  Required 
Description  of  Respondents:  Producers 

of  Coal  and  other  Minerals 
Estimated  Completion  Time:  13  hours 
Annual  Responses:  51 
Annual  Burden  Hours:  633 
Bureau  Clearance  Officer:  John  A. 
Trelease.  (202)  343-1475. 

Dated:  December  27, 1994. 
Andrew  F.  DeVito, 

Chief,  Branch  of  Environmental  and 

Economic  Analysis. 

[FR  Doc.  95-5083  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  4310-06-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1029-0080),  Washington,  D.C. 
20503,  telephone  202-395-7340. 
Title:  Training,  Examination,  and 

Certification  of  Blasters 
OMB  Number:  1029-0080 
Abstract:  Sections  515(b)(15)(D)  and  719 

of  Pub.  L.  95-87  require  that  all 

blasting  operations  be  conducted  by 


trained  and  competent  persons  as 
certified  by  the  regulatory  authority. 
The  regulations  provide  for  the 
training,  examination,  and 
certification  of  persons  engaging  in 
blasting  or  the  use  of  explosives  in 
surface  coal  mining  operations.  The 
information  collected  is  used  to 
determine  the  adequacy  of  State 
blasting  programs 

Bureau  Form  Number:  Not  applicable. 

Frequency:  One-time  requirement 

Descriptions  of  Respondents:  State 
Regulatory  Authorities 

Estimated  Completion  Time:  1  hour 

Annual  Responses:  1  hour 

Annual  Reporting  Burden:  1  hour 

Bureau  Clearance  Officer:  John  A. 
Trelease,  (202)  343-1475. 

Dated:  January  27, 1995. 
Andrew  F.  DeVito, 

Chief,  Branch  of  Environmental  and 

Economic  Analysis. 

[FR  Doc.  95-5084  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  4310-05-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  office  of 
Sedgwick  Noble  Lowndes,  Seven  Penn 
Center,  10th  Floor,  1635  Market  Street, 
Philadelphia,  Pennsylvania,  on  April  3, 
1995,  beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subjeetof  the 
meeting  falls  within  the  exce^on  to  the 
open  meeting  requirement  set  forth  in 
Title  5  U.S.  Code,  section  552b(c)(9)(B), 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  February  16, 1995. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer. 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  95-5174  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  4810-29-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Cape  Fear  Community 
College  et  ai.  Civil  Action  No.  7:95-CF- 
19-F3,  was  lodged  on  February  21, 
1995,  with  the  United  States  District 
Court  for  the  Eastern  District  of  North 
Carolina.  This  agreement  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  the  defendants 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L.  99-499.  42  U.S.C. 
§  9607.  for  the  recovery  of  response 
costs  incurred  by  the  United  States  in 
connection  with  the  New  Hanover 
County  Airport  Bum  Pit  Superfund  Site, 
("the  Site")  located  in  Wilmington.  New 
Hanover  County.  North  Carolina. 

The  consent  decree  requires  the 
settling  defendants  to  pay  100  percent  of 
the  past  response  costs  which  the 
United  States  has  incurred  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Cape 
Fear  Community  College,  et  al.,  DOJ  Ref. 
#90-11-2-885. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Building,  Suite 
800,  310  New  Bern  Avenue,  Raleigh, 
North  Carolina,  27522-1461,  and  at  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street 
N.E.,  Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
N.W.,  4th  Floor  Washington.  DC  20005. 
202-624-0892.  A  copy  of  the  proposed' 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  N.W.'.  4th 
Floor,  Washington,  DC  20005.  hi 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5,00  (25  cents  per  page 
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reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  95-5142  Filed  3-1-95;  8:45  am) 

MLUNQ  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Changes  in  Status  of  an 
Extended  Benefit  (EB)  Period  for  the 
State  of  Alaska 

This  notice  announces  a  change  in 
benefit  period  eUgibiUty  under  the  EB 
Program  for  the  State  of  Alaska. 

Summary 

The  following  changes  have  occurred 
since  the  publication  of  the  last  notice 
regarding  States'  EB  status: 

•  January  29, 1995 — Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  January  14, 1995 
exceeded  6.0  percent,  causing  the 
State  to  trigger  "on"  EB  effective 
January  29,  1995. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
Ii\  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 
who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eligible  for 
EB  (20  CFR  615.13(c)(1)). 

Persons  who  believe  they  may  be 
entitled  to  EB,  or  who  wish  to  inquire 
about  their  rights  under  the  programs, 
should  contact  the  nearest  State 
employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  February  23, 
1995. 
Doug  Ross, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(FR  Doc.  95-5120  Filed  3-1-95;  8:45  am] 
BH.UNG  CODE  4510-30-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Rothermel  Coal  Company 

(Docket  No.  M-95-07-Cr' 

Rothermel  Coal  Company,  R.D.  #1, 
Box  33A,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  11 
Slope  (I.D.  No.  36-07558)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 
methods  of  seal  construction  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Rothermel  Coal  Company 

(Docket  No.  M-95-08-CI 

Rothermel  Coal  Company,  R.D.  #1, 
Box  33A,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  11  Slope  (LD. 
No.  36-07558)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  examine  each 
seal  for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Rothermel  Coal  Company 

[Docket  No.  M-95-0&-C1 

Rothermel  Coal  Company,  R.D.  #1, 
Box  33A,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  11  Slope  (I.D.  No. 


36-07558)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  Rothermel  Coal  Company 

[Docket  No.  M-95-lO-C;] 

Rothermel  Coal  Company,  R.D.  #1, 
Box  33A,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  No.  11  Slope  (I.D.  No. 
36-07558)  located  in  Northumberland 
Coimty,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Rothermel  Coal  Company 

[Docket  No.  M-95-11-CI 

Rothermel  Coal  Company,  R.D.  #1, 
Box  33A,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  No.  11  Slope  (I.D. 
No.  36-07558)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  'The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Stephen  Shingara  Jr.  Coal  Company 

[Docket  No.  M-95-12-CI 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.335  (construction  of  seals)  to  its  No. 
1  Slope  (I.D.  No.  36-02280)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 


methods  of  seal  construction  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Stephen  Shingara  Jr.  Coal  Company 

(Docket  No.  M-95-13-C] 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  appHcation  of  30  CFR 
75.360  (preshift  examination)  to  its  No. 
1  Slope  (I.D.  No.  36-02280)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  examine  each 
seal  for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provident  least  the  same 
measure  of  protection  as  would  the 
mandatory  stanoa^d. 

8.  Stephen  Shingara  Jr.  Coal  Company 

[Docket  No.  M-95-14-C1 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin. 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1100-2(a)  (quantity  and  location  of 
firefighting  equipment)  to  its  No.  1 
Slope  (I.D.  No.  36-02280)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  use  only 
portable  fire  extinguishers  to  replace 
existing  requirements  where  rock  dust, 
water  cars,  and  other  water  storage  are 
not  practical.  The  petitioner  asserts  thai 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Stephen  Shingara  Jr.  Coal  Company 

[Docket  No.  M-95-15-C1 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  appUcation  of  30  CFR 
75.1200(d)  &  (!)  (mine  map)  to  its  No.  1 
Slope  (I.D.  No.  36-02280)  located  in 
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Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  use  cross- 
sections  instead  of  contour  hnes 
through  the  intake  slope,  at  locations  of 
rock  tui    el  connections  between  veins, 
and  at  l.uOO  feet  intervals  of  advance 
from  the  intake  slope  and  to  limit  the 
mapping  of  mine  workings  above  and 
below  to  those  present  within  100  feet 
of  the  vein  being  mined  except  when 
veins  are  interconnected  to  other  veins 
beyond  the  100  feet  limit  through  rock 
tunnels.  The  petitioner  asserts  5iat  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Stephen  Shingara  Jr.  Coal  Company 

[Docket  No.  M-95-16-CI 

Stephen  Shingara  Jr.  Coal  Company, 
R.D.  #1,  Box  369,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1202-l(a)  (temporary  notations,  - 
revisions,  and  supplements)  to  its  No.  1 
Slope  (I.D.  No.  36-02280)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by    ' 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Frank  Branch  Mining,  Inc. 

[Docket  No.  M-95-17-C] 

Frank  Branch  Mining,  Inc.,  Route  1, 
Box  200,  Dunlow,  West  Virginia  25511 
has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Frank  Branch  No.  1 
Mine  (I.D.  No.  46-07838)  located  in 
Wayne  County,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load;  to  have  a  warning  tag  on  all 
battery  plug  connectors  on  the  battery- 
powered  machines  that  states  "do  not 
disengage  plugs  under  load;"  and  to 
instruct  all  persons  required  to  operate 
or  maintain  the  battery-powered 
machines  in  the  safe  practices  and 
provisions  provided  for  in  the 
alternative  method  of  compliance.  The 
petitioner  states  that  application  of  the 
mandatory  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 


provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

12.  Frank  Branch  Mining,  Inc. 

[Docket  No.  M-95-18-C1 

Frank  Branch  Mining,  Inc.,  Route  1, 
Box  200,  Dunlow,  West  Virginia  25511 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Frank  Branch  No.  2 
Mine  (I.D.  No.  46-08412)  located  in 
Wayne  County,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  with  a 
threaded  ring  and  a  spring  loaded 
device  on  mobile  battery-powered 
machines  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load;  to  have  a  warning  tag  on  all 
battery  plug  connectors  on  the  battery- 
powered  machines  that  states  "do  not 
disengage  plugs  under  load;"  and  to 
instruct  all  persons  required  to  operate 
or  maintain  the  battery-powered 
machines  in  the  safe  practices  and 
provisions  provided  for  in  the 
alternative  method  of  compliance.  The 
petitioner  states  that  application  of  the 
mandatory  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Copperas  Coal  Corporation 

[Docket  No.  M-95-19-CJ 

Copperas  Coal  Corporation,  P.O.  Box 
4544,  Chapmanville,  West  Virginia 
25508  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Red  Oak  Mine  (I.D. 
No.  46-08135)  located  in  Boone  County, 
West  Virginia.  The  petitioner  proposes 
to  replace  a  padlock  on  battery  plug 
connectors  with  a  threaded  ring  and  a 
spring  loaded  device  on  mobile  battery- 
powered  machines  to  prevent  the  plug 
connector  from  accidently  disengaging 
while  under  load;  to  have  a  warning  tag 
on  all  battery  plug  connectors  on  the 
battery-powered  machines  that  states 
"do  not  disengage  plugs  under  load"; 
and  to  instruct  all  persons  required  to 
operate  or  maintain  the  battery-powered 
machines  in  the  safe  practices  and 
provisions  provided  for  in  the 
alternative  method  of  compliance.  The 
petitioner  states  that  application  of  the 
mandatory  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
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protection  as  would  the  mandatory 
standard. 

14.  Eighty-Four  Minitig  Company 

(Docket  No.  M-95-20-CI 

Eighty-Four  Mining  Company,  P.O. 
Box  729,  Indiana.  Pennsylvania  15701 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Mine  84  (I.D.  No.  36-4)0958)  located 
in  Washington  County,  Pennsylvania. 
The  petitioner  proposes  to  use  high- 
voltage  (4.160  volts)  cables  inby  ^e  last 
open  crosscut  to  supply  power  to 
longwall  face  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

15.  Minnesota  Ore  Operations,  USX 
Corporation 

(Docket  No.  M-95-03-M) 

Minnesota  Ore  Operations,  USX 
Corporation,  600  Grant  Street,  room 
1580,  Pittsburgh,  Pennsylvania  15219 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.15014  (eye 
protection  when  operating  grinding 
wheels)  to  its  Minntac  Mine  (I.D.  No. 
21-00282);  its  Minntac  Plant  (I.D.  No. 
21-00820);  and  its  Maintenance 
Department  (I.D.  No.  21-00819)  all 
located  in  St.  Louis  County,  Minnesota. 
The  petitioner  proposes  to  continue 
using  pedestal  grinders  with  safety 
shields;  to  continue  providing  safety 
glasses,  including  prescription  glasses  to 
all  employees  for  them  to  wear  while 
working,  except  in  office  areas;  and  to 
discontinue  using  face  shields  when 
employees  are  wearing  safety  glasses 
while  operating  pedestal  grinders 
equipped  with  safety  shields.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the, same  measure  of  protection  as 
would  the  mandatory  stcmdard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  MirlSp  Safety  and  Health 
AdministrationVroom  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
3. 1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 


UMI 


Dated:  February  24, 1995. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc.  95-5141  Filed  3-1-95:  8:45  am] 

BILUNO  CODE  4510-43-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Master  Plan  Submission  Requirement 

AGENCY:  National  Capital  Planning 

Commission. 

ACTION:  Final  master  plan  submission 

requirements. 

SUMMARY:  On  November  3, 1994,  the 
Commission  adopted  several 
amendments  to  its  Master  Plan 
Submission  Requirements,  originally 
approved  on  September  6, 1984  and 
subsequently  amended  on  November  7, 
1985.  The  Commission's  Master  Plan 
Submission  Requirements  are  the  basic 
set  of  guidelines  used  by  staff  to  direct 
Federal  and  District  of  Columbia 
agencies  in  preparing  their  master  plan 
submissions  to  the  Commission.  The 
changes  to  the  requirements  are 
primarily  designed  to  incorporate 
Administration  policy  directives  and 
current  and  emerging  planning  and 
design  concerns  which  the  Commission 
is  now  emphasizing  ii\-working  with 
agencies  preparing  master  plan 
submissions.  Briefly,  Sec.  3.A.l.f.  has 
been  changed  to  emphasize  the  needier 
Federal  agencies,  as  they  prepare  their 
master  plans,  to  take  into  greater 
consideration  the  Comprehensive  Plan 
for  the  National  Capital's  employee 
parking  policies  which  are  designed  to 
encourage  reduced  reliance  on  single- 
occupant  vehicles.  Consequently,  the 
new  requirements  include  a  provision 
calling  for  the  preparation  of  a 
Transportation  Management  Program  for 
sites  of  100  or  more  employees. 

Sections  3.B.2.C  and  3.B.3.a  are  new 
sections  which  are  intended  to  promote 
a  more  consistent  treatment  and 
recognition  of  design  issues  in  Federal 
Master  Plans  throughout  the  National 
Capital  Region.  Amendments  to  Sec.  4.A 
provide  for  the  us^f  metric  standards 
in  master  plan  ma^'und  drawings  in 
accordance  with  Executive  Order  12770, 
Metric  Usage  in  Federal  Government 
Programs.  A  new  section,  sec.  4.E,  is 
meant  to  encourage  Federal  agencies  to 
consider  providing  their  master  plan 
submissions  using  some  of  the  current 
computer-based  planning  and  design 
technologies  widely  available  in  the 
market  today,  such  as  Geographic 
Information  Systems  (GIS)  and 
Computer  Aided  Design  (CAD) 


packages.  Other  technical  and  clarifying 
changes  to  the  requirements  are 
included  as  well. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Wilson.  Director  for  Planning, 
Review  &  Implementation  Division, 
National  Capital  Planning  Commission, 
801  Pennsylvania  Avenue,  NW.,  Suite 
301,  Washington,  D.C.  20576  or 
(202)724-0191. 

SUPPLEMENTARY  INFORMATION: 

Section  1 — Introduction 

Section  5(a)  of  the  National  Capital 
Planning  Act  of  1952,  as  amended, 
(hereinafter  "Planning  Act"),  provides 
that  each  Federal  and  District  of 
Columbia  agency  prior  to  the 
preparation  of  construction  plans 
originated  by  such  agency  for  proposed 
developments  and  projects  or  to 
commitments  for  the  acquisition  of 
land,  to  be  paid  for  in  whole  or  in  part 
from  Federal  or  District  funds,  shall 
advise  and  consult  with  the  National 
Capital  Planning  Commission 
(hereinafter  "Commission")  in  the 
preparation  by  the  agency  of  plans  and 
programs  in  preliminary  and  successive 
stages  which  affect  the  Comprehensive 
Plan  for  the  National  Capital. 

A  master  plan  is  an  integrated  series 
of  documents  which  present  in  graphic, 
narrative,  and  tabular  form  the  present 
composition  of  an  installation  ana  the 
plan  for  its  orderly  and  comprehensive 
long-range  development,  generally  over 
a  period  of  20^ars.  The  Commission 
has  determined/that  an  approved  master 
plan  is  a  required  preUminary  stage  of 
planning  prior  tWgency  preparation 
and  submission  to  the  Commission  of 
site  and  building  plans  for  individual 
projects.  Master  plans  are  necessary  for 
installations  on  which  more  than  one 
principal  building,  structure,  or  activity 
is  located  or  is  proposed  to  be  located. 

Ordinarily,  the  Commission  will  not 
approve,  or  recommend  favorably  on, 
project  plans  for  an  installation  for 
which  there  is  no  approved  master  plan 
unless  the  agency  provides  an 
explanation  satisfactory  to  the 
Commission  as  to  the  agency's  reasons 
for  not  submitting  a  current  master  plan, 
or  modification  thereto,  for  the 
installation. 

In  accordance  with  Section  5(b)  of  the 
Planning  Act,  these  requirements  shall 
not  apply  to  the  Capitol  Grounds  or  to 
the  planning  for  structures  within 
existing  military,  naval,  or  Air  Force 
reservations  erected  by  the  Department 
of  Defense  during  wartime  or  national 
emergency,  except  that  the  appropriate 
defense  agency  shall  consuh  with  the 
Commission  as  to  any  developments 
which  materially  affect  traffic  or  require 


X 


coordinated  planning  of  the 
surrounding  areas. 
These  requirements  are  intended  to  be 
,    used  in  connection  with  proposed 
developments  of  the  Federal  and 
District  of  Columbia  Governments, 
including  civilian  and  military 
installations  within  the  National  Capital 
Region'  (hereinafter  "Region"),  except 
asproyided  above.  The  Commission,  as 
/«rpolicy,  limits  its  review  of  District  of 
IColumbia  plans  to  matters  of  Federal 
interests. 

The  Executive  Director  of  the 
Commission  may  extend,  modify,  or 
waive  any  requirement  pertaining  to  the 
scope  and  content  of  a  master  plan  on 
sites  where  such  requirements  cannot  be 
met  because  of  the  unique  or  special 
character  or  quality  of  Uie  installation 
affect.  Where  such  extension,, 
modification,  or  waiver  involves 
contents  of  the  master  plan  that  may 
reasonably  be  expected  to  address  or 
involve  potential  significant  off-site 
impacts,  the  Executive  Director  shall 
provide  notice  to  potentially  affected 
public  agencies  and,  if  appropriate, 
provide  opportunity  for  consultation. 

Section  2— Use  of  Master  Plan  by  the 
Commission  and  Other  Agencies 

A  master  plan  is  used  by  the 
Commission  as  a  basic  guide  in  its 
review  of  and  action  on: 

A.  Proposed  land  acquisitions, 
changes  in  land  use,  and/or  preliminary 
and  final  site  and  building  plans  for 
individual  construction  and 
development  projects  on  an  installation 
within  the  region,  pursuant  to  Section  5 

•   ofthe  Planning  Act; 

B.  Preliminary  and  final  site  and 
building  plans  for  Federal  public 
buildings  op  an  installation  within  the 
District  of/Columbia  and  District  of 
Columbi^Govemment  buildings  on  an 
installatiqn  within  the  central  area  ^  of 
the  Distrias)f  Columbia  (as 
concurrently  defined  by  the 
Commission  and  the  Council  ofthe 
District  of  Columbia),  pursuant  to  D.C. 
Code,  1981  edition,  sec.  5432; 

C.  Proposed  dispositions  of  land 
pursuant  to  the  Federal  Property  and 
Administrative  Services  Act  of  1949; 

D.  Annual  capital  budget  proposals  of 
Federal  agencies,  pursuant  to  Office  of 
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'  "Region"  or  "National  Capital  Region"  means 
the  District  of  Columbia;  Montgomery  and  Prince 
George's  Counties  in  Maryland:  Arlington,  Fairfax. 
Loudoun,  and  Prince  William  Counties  in  Virginia; 
and  all  cities  now  or  hereafter  existing  in  Maryland 
or  Virginia  within  the  geographic  area  bounded  by 
the  outer  boundaries. 

2  The  "Central  Area"  of  the  District  of  Columbia 
as  currently  defined  is  that  area  contained  within 
the  boundaries  of  the  Downtown  and  Shaw  School 
Urban  Renewal  Areas. 


Manageme^and  Budget  Circular  A-11; 
and  f 

E.  Advance  programs  of  capital 
improvements  of  Federal  agencies, 
pursuant  to  Section  7(a)  of  the  Planning 
Act,  and  multi-year  capital 
improvements  plans  for  the  District  of 
Columbia,  pursuant  to  Section  7(1»)  of 
the  Planning  Act. 

A  master  plan  also  serves  as  thq  basic 
planning  document  for  ; 

intergovernmental  coordination  o^ 
developments  and  projects  within;  an 
installation. 

Section  3— Contents  of  Master  Plan 
Submission 

An  installation  master  plan  includes 
narrative  materials  and  data,  maps  and 
drawings,  and  presentation  materials 
which  describe  and  illustrate  existing 
conditions  and  proposed  developments 
and  changes  in  conditions  on  the 
installation. 

A.  Narrative  Materials  and  Data.  (See 
Section  4 — Form  of  Submission  of 
Master  Plan  for  information  on 
alternative  methods  of  submitting 
required  narrative  materials  and  data.) 

1.  Master  Plan  Report.  The  master 
plan  report  shall  include  the  foUowdng: 

a.  A  description  and  analysis  of 
existing  conditions,  including 
employee,  visitor,  and  resident  facilities 
and  needs,  with  reference  to  the  existing 
conditions  map; 

b.  A  description  ofthe  relationship  of 
the  proposed  uses  on  the  installation  to 
the  overall  missions  or  responsibilities, 
functions,  and  facilities  ofthe  agency  or 
agencies  that  are  proposed  to  occupy  the 
site; 

c.  A  list  of  master  planning  objectives; 
'd.  A  description  ofthe  master  plan 

proposals  with  reference  to  the  master 
plan  drawings; 

e.  A  summary  sheet  for  easy  reference 
providing  the  following  information  for 
both  existing  conditions  and  long-range 
projections: 

(1)  Total  acreage,  including  a 
breakdown  in  acreage  of  land  area  by 
use  (for  example:  office/administral 
training,  service); 

(2)  Total  population,  including^a 
breakdown  by  empJoyees  and  visitors 
(by  shifts),  residents,  and  students, 
noting  peak  arrival  and  departure  times; 

(3)  Building  floor  area; 

(4)  Total  number  of  parking  spaces; 
and 

(5)  Any  other  useful  statistics  and 
facts; 

f.  A  description  of  the  relationship  of 
the  proposed  master  plan  to  the 
Comprehensive  Plan,  in  particular  the 
Federal  Facilities  element's  employee 
parking  policies,  and  to  the  sponsoring 
agency's  own  agency-wide,  long  range 


plan  and  program  for  its  installations 
within  the  Region,  including  the 
rationale  for  any  aspect  ofthe  master 
plan  not  in  conformance  with  the 
Comprehensive  Plan;  « 

g.  A  description  of  community 
participation  efforts,  including  a 
description  ofthe  efforts  ofthe 
sponsoring  agency  to  coordinate  with 
affected  citizen  groups  in  the  vicinity  of 
the  installation,  and  a  report  of  citizen 
views  and  comments  on  the  submission; 

h.  A  report  on  individuals,  families, 
and  business  required  to  be  relocated  by 
the  proposals,  if  any; 

i.  An  analysis,  pursuant  to  the 
implementation  proposals  of  the  Federal 
Employment  element  of  the 
Comprehensive  Plan,  of  the  availability 
of  affordable  housing  wdthin  reasonable 
commuting  distances  from  the  affected 
installation  for  employees  and  their 
families  in  cases  in  which  the  master 
plan  proposes  to  change  the  location  of, 
or  add,  100  or  more  Federal  employees; 

j.  The  status  ofthe  sponsoring 
agency's  coordination  of  its  master 
planning  with  the  local  and  state 
planning  agencies  and  the  Council  of    - 
Governments,  including  reference  to 
any  existing  agreements  with  such 
agencies; 

k.  A  report  on  the  consistency  ofthe 
proposed  master  plan  or  revised  master 
plan  with  applicable  local,  subregional, 
regional,  and  state  development  plans 
and  policies,  including  a  description  of 
the  rationale  of  the  sponsoring  agency  in 
making  Its  determination  of  consistency; 
1.  A  nisttjric  preservation  report  which 
includes:  an>nalysis  ofthe  effects,  if 
any,  that  the  master  plan  will  have  on 
recognized  historic  resources  both  on 
the  installation  or  in  the  vicinity;  and 
the  status  of  compliance  with  Section 
106  of  the  National  Historic 
Preservation  Act  of  1966.  as  amended,  if 
applicable  (Compliance  must  be 
completed  prior  to  Commission  action.); 

m.  A  description  ofthe  predominate 
design  idea,  or  set  of  ideas,  which  (1) 
relate  the  urban  design  framework  and 
land  use  proposals  within  the  master 
7  '      and  (2)  will  guide  the  general 
design,  character,  materials  and  other 
aspects  of  buildings,  site  improvements 
and  landscaping  on  the  installation  in 
the  future; 

n.  A  Transportation  Management 
Program  (TMP)  for  installations  with 
100  or  more  employees  (including 
existing  and  proposed  employees).  The 
TMP  should  incorporate  the  following: 

(1)  A  description  of  existing  and 
projected  peak  hour  traffic  by  mode, 
with  indicated  points  of  entrance  and 
exit,  the  number  of  existing  and 
proposed  bicycle  spaces,  as  well  as 
transit  routes  and  stops  and  pedestrian 
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facilities  serving  the  installation,  both 
on-site  and  in  the  nearby  area;  and  a 
summary  of  existing  and  proposed 
parking  by  type  of  assignment  (official 
cars,  vanpools,  carpools,  single- 
occupant  vehicles,  handicapped 
persons,  visitors,  etc.); 

(2)  A  description  of  the  Federal 
agency's  existing  strategies  for  assisting 
employee's  commute  to  work; 

(3)  Stated  goals  and  objectives  for  the 
TMP,  such  as  trip  reduction,  mode  split 
changes,  or  vehicle  occupancy  rate 
increases; 

(4)  An  evaluation  of  projected 
transportation  impacts  resulting  from 
master  plan  development  and 
description  of  potential  TMP  mitigation 
measures; 

(5)  A  description  of  the  process  for 
monitoring  and  evaluating  the 
achievement  of  goals  and  objectives  and 
adjusting  TMP  stratecies,  as  needed;  and 

(6)  A  summary  of  tne  relationship  of 
the  TMP  provisions  to  transportation 
management  and  air  quality 
requirements  of  local,  state  and  regional 
agencies,  including  provisions  for 
working  cooperatively  with  affected 
agencies  to  address  those  requirements. 

For  installations  where  future  site 
tenants  are  undetermined,  TMP 
information  should  be  developed  to  the 
extent  feasible  at  the  time  of  the  initial 
preparation  of  the  Master  Plan,  with 
supplementary  information  to  be 
developed  when  tenants  are  established. 

o.  A  description  of  proposed  energy 
conservation  strategies  and  policies 
related  to  the  siting  and  design  of  new 
buildings,  the  retrofitting  of  existing 
structures,  the  use  of  transportation 
facilities,  and  the  consumption  of 
renewable  energy  resources  for  the 
purpose  of  complying  with  Federal 
energy  efficiency  objectives; 

p.  Water  quality  management 
strategies  and  policies  for  controUing 
the  impacts  of  any  on-site  discharges  to 
natural  drainage  ways  or  to  adjacent 
streams  or  wetlands  and,  in  conjunction 
with  the  stormwater  management  plan 
ijequired  pursuant  to  Section  3.B.3.e.  for 
controlling  erosion  and  sedimentation 
and  other  non-point  sources  of 
pollution;  and 

q.  A  staging  program  reflecting  the 
graphic  staging  plan  required  pursuant 
to  Section  3.B.3.F.,  that  indicates  in 
narrative  and/or  tabular  form  the 
proposed  sequence  of  development  over 
the  period  covered  by  the  master  plan. 

In  cases  in  which  information  in  the 
Master  Plan  Report  is  fully  provided  in 
the  required  environmental 
documentation,  it  need  not  be  repeated 
in  the  Master  Plan  Report. 

2.  Environmental  Document.  The 
environmental  document  prepared  by 


the  sponsoring  agency  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  Council  on 
Environmental  QuaUty  Regulations 
shall  be  a  part  of  the  master  plan 
submission.  The  document  shall  be  an 
environmental  impact  statement,  if 
required  pursuant  to  Section  102(2)(C) 
of  NEPA.  If  an  EIS  is  not  required,  an 
environmental  assessment  shall  be 
submitted.  The  environmental 
document  should  be  prepared  in 
consultation  with  the  Commission, 
pursuant  to  Section  S.C.  of  these 
requirements  and  the  Commission's 
Environmental  PoHcies  and  Procedures. 

B.  Maps  and  Drawings.  (See  Section 
4 — Form  of  Submission  of  Master  Plan 
for  information  on  alternative  methods 
of  submitting  required  maps  and 
drawings.) 

1.  Vicinity  Map.  The  vicinity  map 
shall  show  the  location  of  the 
installation  in  relation  to  well-known 
features  of  the  surrounding  community 
within  at  least  one  mile  from  the 
installation,  such  as  major 
transportation  facilities,  natural 
features,  and  public  facilities.  Existing 
land  uses  and  zoning  shall  be  shown  on 
the  map  for  the  area  surrounding  the 
installation.  Where  adopted  local  and/or 
state  plans  propose  changes  in 
surrounding  transportation  facilities, 
land  use,  or  zoning,  the  proposed 
changes  shall  be  shown  on  the  vicinity 
map.  If  the  proposed  changes  cannot  be 
clearly  depicted  on  a  vicinity  map  in 
combination  with  existing  conditions,  a 
separate  vicinity  map  showing  the 
installation  in  relation  to  planned 
surrounding  conditions  shall  be 
provided. 

2.  Inventory  Maps.  The  following 
inventory  maps  shall  be  prepared  from 
a  common  base  map  which  depicts 
existing  physical  conditions  on  the 
installation,  with  the  coverage  of  the 
map  extending  beyond  the  boimdaries 
of  the  installation  in  all  directions  for  at 
least  one  city  block  in  urban  areas  and 
V4  mile  in  suburban  and  rural  areas: 

a.  Existing  land  use  map.  The  existing 
land  use  map  shall  indicate  by 
appropriate  categories  the  allocation  of 
land  uses  on  the  installation.  This 
allocation  should  also  be  provided  in 
tabular  form  on  the  existing  land  use 
map.  (An  itemized  list  of  suggested  land 
use  categories  is  available  from  the 
Commission  staff.) 

b.  Existing  conditions  map.  The 
existing  conditions  map  shall  include 
the  following: 

(1)  Internal  road  system,  entrance  and 
exist  locations,  with  existing  peak  hour 
traffic  counts,  the  number  of  existing 
parking  spaces  for  each  site,  building, 
and  facility,  and  public  transit  routes 


and  stops.  (This  information  may  be 
shown  on  a  separate  map  entitled 
"Existing  Circulation  Map",  if  desired.); 

(2)  All  existing  buildings,  structures, 
and  other  manmade  improvements, 
indicating  the  use  and  height  of 
principal  buildings  and  structures; 

(3)  Properties  and  districts  listed  in 
the  National  Register  of  Historic  Places 
or  on  local  historical  registers; 

(4)  Existing  wooded  areas, 
watercourses,  ultimate  100  year  flood 
plains,  wetlands,  and  other  significant 
natural  areas  and  features; 

(5)  Existing  typography  of  the 
installation  at  a  contour  interval  that 
clearly  indicates  the  configuration  of  the 
land  (generally  at  not  less  than  five-foot 
intervals); 

(6)  Major  utilities;  and 

(7)  If  the  installation  is  located  within 
the  State  of  Maryland,  areas  of  critical 
concern  to  the  State  of  Maryland  as 
identified  by  the  Maryland  Department 
of  State  Planning,  as  well  as  officially 
designated  coastal  zone  areas  and 
"primary  management  areas"  and 
"woodland  buffers"  along  the  Patuxent 
River  within  the  region,  as  defined  in 
the  Patuxent  River  Policy  Plan, 
Maryland  Department  of  State  Planning. 

c.  Existing  Urban  Design  Framework 
Diagram.  The  existing  urban  design 
framework  diagram  shall  include  the 
following: 

(1)  Significant  natural  and  man-made 
features,  such  as  distinctive  building 
groupings  or  alignments,  important 
formal  or  informal  landscape 
compositions,  special  views  and  vistas, 
special  streets,  scenic  routes,  gateways 
or  edges,  etc.,  noting  the  role  such 
elements  serve  in  either  unifying  the 
installation,  manifesting  its  overall  form 
or  precincts  therein,  or  contributing  to 
or  reinforcing  a  larger  urban  design 
context  such  as  the  National  Capital's 
urban  design  framework  or  other 
Federal  interest;  and 

(2)  Intrusions,  barriers,  gaps  or  other 
disparate  conditions  affecting  the 
integrity  of  the  urban  design  qualities 
identified  above. 

3.  Master  Plan  Proposals.  The 
following  maps  illustrating  the  master 
plan  proposals  shall  be  prepared  from  a 
common  base  map  which  depicts  future 
physical  conditions  to  be  achieved  on 
the  installation  through  the  master  plan, 
with  the  coverage  of  the  map  extending 
beyond  the  boimdaries  of  the 
installation  as  required  on  the  inventory 

base  map: 

a.  Urban  Design  Framework  Diagram. 
The  urban  design  framework  diagram 
should  precede  and  be  more 
diagrammatic  than  the  maps  listed 
below.  The  framework  diagram  shall 
graphically  indicate  the  retention, 


V 


enhancement  or  modification  of  the 
inventoried  urban  design  features  and 
the  broad  urban  design  principles  and 
development  controls  which,  together, 
serve  to  support  and  strengthen  the 
intended  form  and  character  of  the 
installation. 

b.  Land  Use  Plan.  The  land  use  plan 
shall  indicate  by  appropriate  categories 
the  proposed  general  land  use  of  all 
land  within  the  installation. 

c.  Circulation  Plan.  The  circulation 
plan  shall  indicate  at  least  the 
following: 

(1)  The  proposed  internal  road  system 
of  the  installation  incorporating 
existing-to-remain  and  proposed  roads 
and  showing  the  functional 
classification  of  all  roads; 

(2)  Existing-to-remain  and  proposed 
ingress  and  egress  points  serving  the 
installation  and  their  relationship  to  the 
existing,  programmed,  and  planned 
roads  immediately  adjacent  to  the 
facility; 

(3)  Existing-to-remain  and  proposed 
off-street  parking  facilities  showing  the 
number  of  existing  or  estimated  parking 
spaces  for  each  separate  facility; 

(4)  The  proposed  pedestrian 
circulation  system,  incorporating 
existing  features  to  remain; 

(5)  The  proposed  public 
transportation  system  showing  the 
routes  and  stops  serving  the  installation; 
and 

(6)  Proposed  bicycle  paths,  if  any, 
incorporating  existing  features  to 
remain. 

d.  Site  Development  Plan.  This  site 
development  plan  shall  indicate  the 
general  location  and  use  of  all  existing 
to-remain  and  proposed  buildings  and 
structures,  the  general  order  magnitude 
of  building  scale  and  orientation,  and 
other  site  improvements  such  as 
landscaping.  This  site  development  plan 
shall  be  accompanied  by  two  site 
development  cross  sections.  These 
sections  shall  be  cut  through  the  center 
of  the  site  at  approximately  90  percent 
to  each  other  to  show  the  topography  of 
the  site,  buildings,  structures  and 
landscape  elements.  On  large 
installations  with  low  intensity 
development,  the  cross  sections  may  be 
limited  to  areas  of  major  building 
concentrations. 

e.  Landscape  Plan.  Ideally,  the 
landscape  plan  should  be  presented  as 
a  separate  plan.  It  may  be  incorporated 
in  the  site  development  plan  if  the 
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combined  plan  satisfies  all  content 
requirements  and  is  clearly  readable. 
The  landscape  plan  is  not  intended  to 
present  precise  landscaping  proposals 
but  rather  to  indicate  the  general 
landscaping  concepts  to  l^  achieved  in 
future  projects.  The  landscape  plan, 
shall  indicate  at  least  the  following: 

(1)  Wooded  areas,  including  those  to 
be  retained  and  cleared,  and,  in 
urbanized  sites,  the  general  location  of 
all  existing  trees  one  foot  or  more  in 
diameter  to  be  retained  or  removed; 

(2)  The  general  location  and  extent  of 
all  proposed  landscaping  within  the 
installation;  and 

(3)  Existing-to-remain  and  proposed 
topography  of  the  installation  at  a 
contour  interval  that  clearly  shows  the 
relationship  of  the  proposed  changes  to 
the  existing  topography. 

f.  Stonnwater  Management  Plan.  The 
stormwater  management  plan  shall 
indicate  the  location  and  size  of  natural 
drainage  ways,  storm  sewer  line  and 
outfalls,  infiltration  devices,  retention 
and  detention  ponds,  storm  drainage 
outfalls,  and  any  other  mitigation 
measures  to  control  storm  water  rimoff 
on  the  installation,  including  measures 
required  by  state  or  local  law,  with 
back-up  computations. 

g.  Staging  Plan.  The  staging  plan  shall 
graphically  illustrate  the  proposed 
sequence  of  development  over  the 
projected  period  covered  by  the  master 
plan  in  five-year  development  stages. 
Projects  to  be  developed  in  the  initial 
five-year  stage  shall  accord  with  the 
sponsoring  agency's  proposed  capital 
improvements  program  submitted 
annually  to  the  Commission  under 
Section  7(a)  of  the  Planning  Act  and 
described  in  the  Commission's  Federal 
Capital  Improvements  Program  for  the 
National  Capital  Region. 

C.  Presentation  Materials. 

1.  Models.  Models  should  be 
submitted  with  master  plans  for  sites  on 
which  significant  concentrations  of  new 
buildings  programs  are  proposed  to 
show  the  topography  of  the  site  and 
illustrate  the  site  development, 
circulation,  and  landscape  proposals.  A 
joint  determination  will  be  made 
between  the  sponsoring  agency  and 
Commission  staff  regarding  the  need  for 
a  model.  Where  a  model  is  needed, 
buildings  may  be  shown  in  massing 
forms  without  depiction  of  architectural 
style  or  details.  Models  will  be  returned 


to  the  sponsoring  agencies  following 
action  by  the  Commission. 

2.  Photographs.  Sponsoring  agencies 
shall  submit  photographs  to  aid  in  the 
review  and  evaluation  of  proposed 
mater  plans.  Where  possible, 
photographs  shall  include  both  direct 
overhead  and  oblique  aerial  views,  eye 
level  panoramic  views,  and  views  of 
special  features  of  the  installation. 

Section  4 — Form  of  Submission  of 
Master  Plan 

A.  Map  Scales.  Maps  should 
preferably  be  at  a  scale  of  1:1000,  or 
alternatively  1:2000  in  the  case  of  large 
installations  that  cannot  be  depicted  on 
a  single  sheet  at  the  larger  scale.  In  the 
case  of  an  unusually  large  Federal 
installation,  sectionalized  maps  at  either 
scale  would  be  preferred  together  with 
an  overall  composite  map  of  the  entire 
installation  at  a  scale  appropriate  to  its 
size.  Sponsoring  agencies,  in  accordance 
with  Executive  Order  12770.  "Metric 
Usage  in  Federal  Government 
Programs",  at  the  earliest  feasible  time, 
should  submit  their  maps  and  drawings 
in  metric  units. 

B.  Presentation  and  record  map  sheet 
sizes.  Presentation  and  record  maps 
should  be  at  a  standardized  sheet  size, 
whenever  possible.  Individual  sheets 
should  be  a  maximum  of  34  by  44 
inches,  in  order  to  be  compatible  with 
the  Commission's  microfilm  program. 

C.  Reduced  size  maps.  The  master 
plan  maps  shall  also  be  reduced  to  page 
size  for  incorporation  in  the  master  plan 
submission.  The  reduced  size  maps  may 
be  incorporated  in  the  Master  Plan 
Report  required  in  Section  3. A. I.  If 
incorporated  in  the  Master  Plan  Report, 
the  reduced  size  maps  may  be  of  a  size 
compatible  with  the  format  of  the  report 

^selected  by  the  sponsoring  agency.  If 
submitted  separately  from  the  Master 
Plan  Report,  the  reduced  size  maps  shall 
be  of  a  page  size  no  larger  than 
8V2"xl4". 

D.  Numbers  of  copies  of  maps  and 
other  documents.  The  numbers  of 
copies  of  maps  and  other  documents  to 
be  submitted  vary  according  to 
jurisdiction  and  the  related  referral 
requirements  that  must  be  met  by  the 
Commission.  (See  Sections  5.F.  and  8.). 
Copies  of  full  size  maps  and  other 
required  master  plan  documents  shall 
be  submitted  according  to  the  following 
schedule: 
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Jurisdiction 


For  installations  within  the  District  of  Columbia  requiring  regional  review 

For  installations  in  Maryland  requiring  regional  review  

For  installations  in  Virginia  tequiring  regional  review  

For  installations  in  the  District  of  Columbia,  Maryland  or  Virginia  not  re- 
quiring regional  review.  


Number  of  sets 


13  complete  sets  of  maps  and  supporting  documents. 
16  complete  sets  of  maps  and  supporting  documents. 
16  complete  sets  of  maps  and  supporting  documents. 
3  complete  sets  of  maps  and  supporting  documents. 


UMI 


E.  Electronic  Data  Submissions. 
Sponsoring  agencies  may  provide  their 
master  plan  submissions  (maps  and 
narrative)  electronically.  Agencies  are 
encouraged  to  contact  the  staff  to 
coordinate  the  procedures  for  electronic 
submissions. 

Section  5 — Master  Plan  Coordination 
and  Review  Process 

The  following  steps  are  involved  in 
the  coordination  and  review  of  a  master 
plan  prior  to  and  during  its  preparation 
by  a  sponsoring  agency  and  following 
its  submission  to  the  Commission. 

A.  Informal  consultation  with  the 
Commission  staff.  An  informal 
consultation  session  with  the 
Commission  staff  should  be  held  by  a 
sponsoring  agency  prior  to  initiating  the 
preparation  of  a  proposed  master  plan 
or  a  significant  modification  to  an 
existing  master  plan. 

At  such  a  session,  a  joint 
determination  will  be  made  as  to 
whether  there  are  any  unique  or  special 
characteristics  of  the  affected 
installation  which  necessitate 
modification  of  any  requirements 
respecting  the  master  plan  submission. 
A  joint  determination  will  also  be  made 
as  to  whether,  because  of  special 
characteristics  of  an  installation  or 
proposed  developments  to  be 
accommodated  by  a  master  plan,  there 
is  a  need  for  a  presentation  of  any  type 
to  the  Commission  prior  to  the 
preparation  and  submission  of  the 
master  plan.  The  session  will  also  be 
used  to  plan  for  early  consultation  with 
other  organizations  as  part  of  the 
intergovernmental  review  process. 

B.  Early  consultation  and  discussion 
of  proposed  master  plan  with  other 
affected  government  agencies.  After  it 
has  been  contacted  by  a  sponsoring 
Federal  agency  concerning  the  initiation 
of  planning  for  an  installation  in  the 
region,  the  Commission,  as  appropriate, 
will  contact  the  plarming  agency, 
intergovernmental  review  official,  chief 
administrative  officer,  and  responsible 
elected  official  of  the  affected  local 
govemment(s)  and  the  affected  area  and 
state  clearinghouse(s)  about  the  work 
involved  and  the  anticipated  schedule 
for  submission  of  the  proposed  master   ' 
plan  or  revised  master  plan  to  the 
Commission.  Where  appropriate,  the 
Commission  will  arrange  a  meeting  of 


concerned  agencies  and  officials  with 
the  agency  sponsoring  the  master 
planning  work  to  discuss  that  work, 
prior  to  any  submission  to  the 
Commission. 

The  purpose  of  this  step  is  to  give 
local,  regional,  and  state  agencies  an 
opportunity  to  leam  about  proposed 
Federal  plans  being  developed  in  the 
region  and  permit  early  identification  of 
possible  questions,  issues  and  concerns. 
This  step  in  the  process  has  been 
established  in  accordance  with  the 
Commission's  "Procedures  for 
Intergovernmental  Cooperation  in 
Federal  Planning  in  the  National  Capital 
Region."  Although  this  step  appUes  as 
a  requirement  only  to  sponsoring 
Federal  agencies,  the  Commission  will, 
upon  request  of  an  affected  District  of 
Columbia  agency  preparing  a  master 
plan  for  an  installation  outside  the 
District  of  Columbia  within  the  region, 
arrange  similar  early  consultation  with 
the  affected  local,  regional,  and  state 
agencies  and  officials. 

C.  Determination  of  appropriate 
environmental  document  for  the 
proposed  master  plan.  Master  plan 
submissions  must  include  appropriate 
environmental  documentation,  pursuant 
to  Section  3.A.2.  of  these  requirements 
and  the  Commission's  Enviroiunental 
PoUcies  and  Procedures. 

The  sponsoring  agency  should  consult 
with  the  Commission  at  the  earliest 
possible  time  in  its  master  planning  to 
determine  whether  projects  covered  by 
the  master  plan  will  require 
Commission  approval  thereby  requiring 
Commission  participation  with  the 
sponsoring  agency  in  determining  the 
appropriate  environmental  document 
for  the  master  plan. 

The  environmental  determination  of 
the  sponsoring  agency  must  be  made, 
and  the  environmental  document 
submitted,  in  accordance  with  the 
Commission's  Environmental  Policies 
and  Procedures.  The  required 
consultation  regarding  environmental 
documentation  may  occur  in  the  initial 
informal  consultation  by  the  sponsoring 
agency  with  the  Commission  staff. 

D.  Submission  of  the  proposed  master 
plan  to  the  Commission  for  review  and 
action.  The  sponsoring  agency  shall 
submit  the  master  plan  in  accordance 
with  established  monthly  deadlines. 


which  are  available  from  the 
Commission. 

E.  Commission  initiation  of 
procedures  for  compliance  with  Section 
106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
if  applicable.  Master  plan  submissions 
must  include  a  historic  preservation 
report,  pursuant  to  Section  3.A.I.I.  of 
these  requirements.  If  Section  106  of  the 
Act  is  appHcable,  the  sponsoring  agency 
shall  complete  compliance  therewith 
prior  to  Commission  action. 

Upon  receipt  of  a  master  plan 
submission  from  the  District  of 
Columbia  Government  for  one  of  its 
installations  within  the  central  area  of 
the  District  of  Columbia,  the  Executive 
Director  of  the  Commission  will 
determine  whether  the  master  plan  is 
subject  to  the  provisions  of  Section  106. 
If  he  so  determines,  the  Executive 
Director  will  initiate  procedures  for 
compliance.  Compliance  will  be 
completed  prior  to  Commission  action 
on  the  proposed  master  plan. 

F.  Referral  where  appropriate,  of  the 
proposed  master  plan  to  the  responsible 
local,  regional  and  state  agencies.  Upon 
receipt  of  a  master  plan,  the 
Conmiission  will  refer  the  plan  to  the 
affected  local  planning  agency  and 
regional  and  state  clearinghouse  for 
review  and  comment.  The  master  plan 
will  in  turn  also  be  referred  by  the 
regional  clearinghouse  (the 
Metropolitan  Washington  Council  of 
Governments)  to  the  designated 
intergovernmental  review  official  of  the 
affected  jurisdiction  for  review  and 
comment. 

G.  Resolution  of  planning  issues,  if 
any,  between  local  and  Federal 
agencies.  Upon  the  identification  of 
planning  issues  raised  by  a  proposed 
master  plan,  the  Commission  staff  in 
conjunction  with  the  staff  of  the  Council 
of  Governments,  will  work  with  the 
affected  local,  regional  or  state  agencies 
and  the  Federal  agency  to  resolve  such 
issues  in  accordance  with  "Procedures 
for  Resolving  Planning  Issues  That  May 
Arise  Between  Local  and  Federal 
Agencies  in  the  National  Capital 
Region"  adopted  by  the  Commission  on 
November  18,  1982,  and  the 
Commission's  Procedures  for 
Intergovernmental  Cooperation  in 
Federal  Planning  in  the  National  Capital 
Region. 


H.  Referral,  where  appropriate,  of  the 
proposed  master  plan  to  the 
Commission's  Coordinating  Committee. 
Upon  receipt  of  a  master  plan  for  a 
Federal  or  District  of  Columbia 
installation  in  the  District  of  Columbia, 
the  Commission  will  refer  the  master 
plan  to  its  Coordinating  Committee, 
pursuant  to  Section  2(d)  of  the  Planning 
Act,  for  review  and  coordination.  The 
committee  is  composed  of 
representatives  of  Federal  and  District  of 
Columbia  agencies  involved  in  planning 
and  development  activities.  The  master 
plan  will  also  be  referred  to  the  Council 
of  Governments  and  the  designated 
intergovernmental  review  official  of  the 
District  of  Columbia. 

I.  Review  and  preparation  of 
recommendations  by  the  Commission 
staff.  Following  the  receipt  of  comments 
from  other  organizations  and  the 
Coordinating  Committee,  where 
appropriate,  the  staff  will  prepare 
recommendations  for  action  by  the 
Commission  on  the  master  plan.  The 
staff  recommendations  will  be  provided 
to  the  Commission  and  made  available 
to  the  sponsoring  agency  and  the 
general  public  approximately  one  week 
in  advance  of  the  schedule  Commission 
review  and  action  on  the  plan. 

J.  Notification  to  the  public  and 
public  participation  in  Commission 
review.  In  accordance  with  the 
Commission's  "Revised  Procedures  for 
Public  Participation",  organizations  in 
the  vicinity  of  an  installation  will 
receive  a  notice  titled  "Tentative 
•  Agenda  Items"  indicating  the  tentative 
schedule  for  the  Commission's  review  of 
a  master  plan  submission.  Organizations 
or  individuals  may  submit  written 
comments  for  consideration  by  the 
Executive  Director  of  the  Commission  in 
the  preparation  of  staff 
recommendations.  In  addition, 
organizations  or  individuals  may  appear 
before  the  Commission  to  comment  on 
a  master  plan  submission  and/or  to 
comment  on  the  Commission  staffs 
recommendations  on  the  submission. 

K.  Review  and  action  by  the 
Commission.  The  Commission  will 
review  the  master  plan  submission  at  a 
scheduled  meeting.  The  sponsoring 
agency  will  be  notified  by  the  staff  of 
the  schedule  for  Commission  review, 
and  the  staff  vdll  coordinate  with  the 
agency  concerning  a  presentation  of  the 
submission  to  the  Commission. 

L.  Official  notification  of  Commission 
action  on  the  master  plan.  Notification 
of  the  Commission  action  on  the  master 
plan  will  be  provided  by  letter  to  the 
sponsoring  agency  immediately 
following  such  action. 


Federal  Register  /  Vol.  60,  No.  41  /  Thursday,  March  2,  1995  /  Notices 


11687 


Section  6 — Time  Period  for  Review 

Master  plans  for  installations  for 
which  a  referral  to  local,  regional,  and 
state  agencies  is  required  will  be  subject 
to  a  review  period  of  approximately  90 
days,  whenever  possible,  60  days  of 
which  will  be  devoted  to  review  by  the 
agencies  receiving  the  referral.  A 
sponsoring  agency  may  request  a 
reduction  of  30  days  of  this  review 
period  from  the  Executive  Director  of 
the  Commission  is  special  and  unusual 
circumstances  warrant,  but  every  effort 
should  be  made  to  comply  with  the  90- 
day  review. 

Section  7 — Presubmission 
Requirements 

As  noted  in  Section  5.A.  at  the  time 
of  initial  informal  consultation  on  the 
proposed  preparation  of  a  master  plan, 
the  sponsoring  agency  and  Commission 
staff  will  determine  whether,  because  of 
special  characteristics  of  an  installation 
or  the  developments  being  considered 
for  that  installation,  there  is  a  need  for 
any  type  of  presentation  to  the 
Commission  prior  to  the  preparation 
and  submission  of  the  master  plan.  In 
some  cases  a  presentation  for 
information  purposes  may  be 
appropriate  to  provide  an  opportunity 
for  the  Commission  to  become  familiar 
at  an  early  stage  with  an  evolving 
development  proposal. 

In  other  cases,  the  submission  of  site 
boundaries,  a  development  program, 
and  development  concepts  may  be 
required  to  obtain  Commission  views 
and  action  on  an  acquisition  proposal 
pursmnt  to  Section  5(a)  of  the  Planning 
Act  prior  to  the  expenditure  of  funds  for 
the  preparation  of  a  master  plan.  Where 
land  is  already  under  the  jurisdiction  of 
the  sponsoring  agency,  the  submission 
of  development  concepts  to  obtain 
Commission  views  on  a  particular 
proposal  in  advance  of  the  preparation 
of  a  master  plan  may  also  be  appropriate 
undfer  certain  circumstances.  In  cases 
where  a  presubmission  of  some  form  or 
a  presentation  is  determined  to  be 
required  or  warranted,  the  contents  will 
be  determined  through  consultation  by 
the  sponsoring  agency  with  the 
Commission  staff. 

Section  8 — Amendments  or 
Modifications  to  Master  Plans 

The  process  outlined  above  also 
applies  to  proposed  modifications  or 
revisions  to  master  plans  that  have  been 
previously  approved  by  the 
Commission.  Once  a  master  plan  has 
been  approved,  regional  review  of 
subsequent  proposed  modifications  or 
revisions  will  be  required  only  where 
the  Executive  Director  of  the 


Commission,  in  consultation  with  the 
sponsoring  agency  and  affected  local 
jurisdiction(s),  determines  that:  (1)  A 
major  change  in  the  character  or 
intensity  of  an  existing  use  is  proposed, 
or  (2)  the  proposed  modifications  or 
revisions  would  significantly  change  the 
off-site  impact  of  the  Federal  activities 
and  uses  carried  out  within  the  site. 

Section  »— Review  and  Updating  of 
Master  Plans 

Agencies  are  encouraged  to  review 
master  plans  on  a  periodic  basis  to 
insure  that  both  inventory  material  and 
development  proposals  are  current. 
Such  reviews  should  be  conducted  at 
least  every  five  years.  Sponsoring 
agencies  should  advise  the  Commission 
of  the  results  of  such  reviews  and 
provide  to  the  Commission  proposed 
schedules  for  the  updating  of  master 
plans  of  a  five-year  cycle  when  updating 
is  determined  to  be  needed. 
Robert  E.  Gresham, 
Deputy  Executive  Director. 
[PR  Doc.  95-5160  Filed  3-1-95;  8:45  am] 

BtLUNG  CODE  7502-02-M 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  March  16, 1995 
at  10  am  in  the  Commission's  offices  in 
the  Pension  Building,  Suite  312, 
Judiciary  Square,  441  F  Street,  NW., 
Washington,  DC  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  DC. 
including  buildings,  memorials,  parks, 
etc;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  February  22, 
1995. 

Charles  H.  Atherton, 

Secretary. 

IFR  Doc.  95-5085  Filed  3-1-95:  8:45  am) 

BILUNG  CODE  6330-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Alan  T.  Waterman  Award  Committee, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 
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Name:  Alan  T.  Waterman  Award 
Committee  (#1172). 

Date  and  Time:  Monday,  March  20, 1995; 
8:30  a.m.-3:00  p.m. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 

Type  of  meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Executive  Secretary,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington.  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  government  in  the  Sunshine 
Act. 

Dated:  February  27. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-5164  Filed  3-1-95:  8:45  am] 

nUJNO  COM  7SSS-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development  (HRD);  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  In  Human  Resource 
Development. 

Date  and  Time:  March  20-21. 1995;  8:30 
a.m.-4:30  p.m. 

Place:  Room  340;  National  Science 
Foundation;  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Rodolfo  Tamez;  Program 
Director,  RlMl;  Human  Resource 
Development  (HRD);  Room  815,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Improvement  In  Minority  Institutions  (RIMI) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  February  27. 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-5165  Filed  3-1-95:  8:45  am) 

BILLING  CODE  75S6-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  and  Time:  March  23-24, 1995;  9:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation.  Room 
390.  4201  Wilson  Boulevard,  Arlington.  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Karen  Bennett. 
Program  Director  or  Dr.  Judith  Plesset, 
Program  Director.  Division  of  Integrative 
Biology  and  Neuroscience,  Suite  685, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone: 
(703)  306-1417. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  Session:  March  24, 10:00 
a.m.  to  11:00  a.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
March  23,  9:00  a.m.  to  5:00  p.m.;  March  24, 
9:00  a.m.  to  10:00  a.m.  and  11:00  a.m.  to  5:00 
p.m.  to  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  Scientists  and  Engineers 
(RPG/CAA)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  27, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-5166  Filed  3-1-95;  8:45  am] 

BILUNO  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  &  Committee  Code:  Special 
Emphasis  Panel  in  Biological  Sciences 
(#1754). 

Date  and  Time:  March  27, 1995;  8  AM-5 
PM. 

Type  of  Meeting:  Closed. 


Place:  Room  370,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  Person:  Dr.  John  H.  Porter,  ' 
Program  Director,  Database  Activities  in  the 
Biological  Sciences,  Room  615,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230.  Telephone:  (703)  306- 
1470. 

Agenda:  To  review  and  evaluate  Database 
Activities  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  27, 1995. 
M.  Rel)ecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-5167  Filed  3-1-95;  8:45  am) 

BILUNO  CODE  75SS-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  March  20-21, 1995;  8:30 
A.M.  til  5:00  P.M. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rm  1020,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joe  Jenkins.  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230  Telephone:  (703)  306- 
1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  National  Science  Foundation  for 
financial  suppx)rt. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Classical  Analysis  Program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  l>eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  qnd  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  27. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-5162  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sf)ecial  Emphasis  Panel  in 
Research.  Evaluation  and  Dissemination. 

Date  and  Time:  March  19, 1995;  4.00  p.m. 
to  9:00  p.m..  March  20. 1995;  8:00  a.m.  to 
8:00  p.m. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Program 
Director,  4201  Wilson  Boulevard,  Room  855, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propxisals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Applications  of  Advanced 
Technologies  Program. 

Reason  for  Qosing:  Because  the  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c).  Government 
in  the  Sunshine  Act. 

Dated:  February  27, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-5161  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  7SSS-01-M 
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Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research.  Evaluation  and  Dissemination. 

Date  and  Time:  March  20, 1995;  8:30  a.m. 
to  5:00  p.m.;  March  21. 1995.  8:30  a.m.  to 
5:00  p.m.;  March  22. 1995.  8:30  a.m.  to  4:00 
p.m. 

Place:  Rooms  880  and  1150,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Program 
Director.  4201  Wilson  Boulevard,  Room  855, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 


part  of  the  selection  process  for  proposals 
submitted  to  the  Networking  Infrastructure 
for  Education  Program. 

Reason  for  Closing:  Because  the  proposals 
being  reviewed  include  information  of  a 
proprietaiy  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C  552(c),  Government  in 
the  Sunshine  Act. 

Dated:  February  27, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-5163  Filed  3-1-95;  8:45  am] 

WLUNQ  COOE  7SS6-41-M 


NUCLEAR  REGULATORY 
COMMISSION 


Pocket  No.  50-410] 

Niagara  Mohawk  Power  Corporation; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69,  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee),  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station. 
Unit  2  (NMP-2).  located  in  Oswego 
County,  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  to  amend  the 
NMP-2  operating  license  dated  July  22, 
1993.  as  supplemented  January  9,  1995. 
The  proposed  amendment  would 
increase  the  licensed  core  thermal 
power  from  3323  MWt  to  3467  MWt, 
which  represents  an  approximate 
increase  of  4.3%  over  the  current 
licensed  power  level.  This  request  is  in 
accordance  with  the  generic  boiling 
water  reactor  (BWR)  power  uprate 
program  established  by  the  General 
Electric  Company  (GE)  and  approved  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  in  a  letter  from 
W.  Russell,  NRC,  to  P.  Marriotte,  GE, 
dated  September  30,  1991. 
Implementation  of  the  proposed  power 
uprate  at  NMP-2  will  result  in  an 
increase  of  steam  flow  to  approximately 
105%  of  the  current  operating  limit,  but 
will  require  no  changes  to  the  basic  fuel 
design.  Core  reload  design  and  fuel 
parameters  will  be  modified  as  power 
uprate  is  implemented  to  support  the 
current  18-month  reload  cycle.  The 


higher  power  level  will  be  achieved  by 
expanding  the  power/flow  map  and  by 
increasing,  slightly,  reactor  vessel  dome 
pressure.  The  maximum  recirculation 
flow  limit  will  not  be  increased  over  the 
preuprate  value.  Implementation  of  this 
proposed  power  uprate  will  require 
minor  modifications,  such  as.  resetting 
of  the  low  set  safety  relief  setpoints.  as 
well  as  the  calibration  of  plant 
instrumentation  to  reflect  the  uprated 
power.  Plant  operating,  emergency,  and 
other  procedure  changes  will  be  made 
where  necessary  to  support  uprated 
operation. 

The  proposed  action  involves  NRC 
issuance  of  a  license  amendment  to 
uprate  the  authorized  power  level  by 
changing  the  operating  license, 
including  Appendix  A  of  the  license 
(Technical  Specifications).  No  change  is 
needed  to  Appendix  B  of  the  license 
(Environmental  Protection  Plan — 
Nonradiological). 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  authorize 
the  licensee  to  increase  the  potential 
electrical  output  of  NMP2  by 
approximately  45  megawatts  and  thus 
would  provide  additional  electrical 
power  to  service  domestic  and 
commercial  areas  of  the  hcensee's  grid. 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Environmental  Statement 
(FES)  related  to  operation  of  Nine  Mile 
Point  Nuclear  Station,  Unit  No.  2"  was 
issued  May  1985  (NUREG-1085).  By 
letter  of  July  22.  1993.  the  licensee 
submitted  the  proposed  amendment  to 
implement  power  uprate  for  NMP2, 
which  is  the  subject  of  this 
environmental  assessment.  Section  11.3 
of  the  NMP2  power  uprate  licensing 
topical  report  (GE  report  NEDC-31994P, 
Revision  1)  which  was  submitted  as 
Enclosure  3  to  NMPC's  July  22.  1993, 
submittal,  provided  an  environmental 
assessment  of  the  proposed  power 
uprate.  Some  environmental  effects  will 
remain  the  same,  while  power  uprate 
may  nominally  increase  others.  Actual 
effects  are  at  worst  proportional  to  the 
approximately  5%  increase  in  turbine 
steam  flow.  Increased  core  flow  has  no 
discemable  effect  on  the  environmental 
assessment. 

The  licensee  provided  information 
regarding  the  nonradiological  and 
radiological  environmental  effects  of  the 
proposed  action  in  the  July  22. 1993. 
application  and  in  its  supplemental 
information  dated  January  9. 1995.  The 
NRC  staff  has  reviewed  the  potential 
nonradiological  and  radiological  effects 
of  the  proposed  action  on  the 
environment  as  described  below. 
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Nonradiological  Environmental 
Assessment 

Power  uprate  will  not  change  the 
method  of  generating  electricity  nor  the 
method  of  handling  any  influents  from 
minor  effluents  to  the  environment. 
Therefore,  no  new  or  different  types  of 
environmental  impacts  are  expected. 

The  NRC  staff  reviewed  the 
nonradiological  impact  of  operation  at 
uprated  power  levels  on  influents  from 
and  effluents  to  Lake  Ontario.  NMP-2 
utilizes  a  closed-loop  circulating  water 
system  and  a  natural  draft  cooling  tower 
for  dissipating  heat  from  the  main 
turbine  condenser.  Other  equipment  is 
cooled  by  the  service  water  system.  The 
cooling  tower  and  service  water  system 
are  operated  in  accordance  with  the 
requirements  of  the  State  Pollutant 
Discharge  Elimination  System  (SPDES) 
Permit  No.  NY-000-1015.  which  was 
issued  by  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  on  October  26. 
1994.  and  became  effective  on  December 
1, 1994.  It  expires  on  December  1. 1999. 
This  new  discharge  permit  was  issued 
by  New  York  State  since  the  previous 
permit  had  expired. 

The  withdrawal  of  cooling  water  from 
Lake  Ontario  is  expected  to  increase 
slightly  due  to  the  increased  heat  loads. 
Emergency  system  flows  are  expected  to 
remain  generally  unchanged.  Increased 
heat  loads  are  expected  for  nonsafety 
related  loads  such  as  the  main  generator 
stator  coolers,  hydrogen  coolers,  and 
exciter  coolers.  These  systems,  as  well 
as  other  systems  (e.g.,  RHR  heat 
exchangers,  emergency  diesel  generator 
coolers,  and  spent  fuel  pool  heat 
exchangers)  noted  in  Section  6  of  the 
July  22.  1993.  submittal  are  expected  to 
require  additional  cooling  and  an 
increase  in  flowrate.  The  increase  in 
water  intake  to  the  cooling  tower  is  due 
to  increased  evaporation  in  the  cooling 
tower.  The  increase  in  flowrate  is 
expected  to  be  small  and  within  a 
nominal  5  percent  increase. 
Conservatively  assuming  a  5  percent 
increase  in  the  withdrawal  rate,  the 
intake  approach  flowrate  velocity  is 
expected  to  increase  from  0.5  fps  to  0.53 
fps.  Observations  by  the  licensee  have 
shown  fish  impingement  to  be  very  low 
and  in  most  cases.nonexistent.  The 
NYSDEC  has  evaluated  the  potential 
effects  of  the  current  intake  flowrate  and 
has  concluded  that  no  special  aquatic 
studies  are  required  to  assess  the 
biological  impact.  No  aquatic  studies 
were  included  in  the  licensee's  new 
SPDES  discharge  permit  which  was 
effective  December  1,  1994.  The  licensee 
has  stated  that  because  the  current 
intake  flowrates  are  low  and  the  aquatic 


impacts  of  withdrawal  are  minimal,  an 
increase  of  5  percent  is  not  expected  to 
result  in  a  significant  impact,  if  any 
impact  at  all.  The  NRC  staff  agrees  with 
the  licensee's  assessment  and  does  not 
expect  any  significant  impact  due  to  the 
5  percent  increase  in  withdrawal 
flowrate. 

The  licensee  does  not  expect  an 
increase  in  the  cooling  tower 
blowdown.  The  cooling  tower 
blowdown  rate  is  controlled  by  total 
copper  concentration  in  the  circulating 
water  system  and  the  economic  use  of 
water  treatment  chemicals.  The  current 
blowdown  rate  is  approximately  40 
percent  of  the  designed  rate  and  is 
restricted  to  ensure  compliance  with  the 
total  copper  concentration  limitation 
imposed  by  the  SPDES  permit  and  by 
economic  use  of  water  treatment 
chemicals.  The  licensee  has  stated  that 
if  the  blowdowoi  rate  was  increased  by 
5-10  percent  in  order  to  evaluate 
cooling  tower  efficiency  and  to  reduce 
the  cycles  of  concentration  of  natural 
salts  in  the  circulating  water  system,  the 
copper  limitation  could  still  be  met  and 
the  flowrate  impact  would  be  less  than 
design.  In  addition,  the  NYSDEC  has 
evaluated  the  service  water  and  cooUng 
tower  blowdowTi  based  on  the  original 
design  flowrates.  as  well  as  the  state  of 
the  art  technology  of  the  discharge 
diffuser.  The  NYSDEC  has  concluded 
that  no  thermal  measurements  or 
thermal  plume  studies  are  necessary 
because  of  the  low  flowrates  and  the 
design  of  the  discharge  structiu^. 
Therefore,  the  licensee  concluded  that 
because  the  withdrawal  rate  is  currently 
low  and  the  cooling  tower  blowdown 
rate  is  currently  below  original  design, 
the  5  percent  increase  in  water 
withdrawal  or  an  increase  in  blowdown 
is  not  expected  to  result  in  any 
additional  environmental  impact  since 
any  increase  in  flowrate  is  expected  to 
be  no  more  than  the  original  system 
design.  The  NRC  staff  has  reviewed  the 
licensee's  assessment  and  concludes  the 
increased  flowrates  will  not  result  in  a 
significant  increase  in  environmental 
impact. 

The  licensee  has  conservatively 
estimated  that  the  power  uprate  will 
result  in  an  annual  increase  in  dissolved 
solids  from  water  passing  through  the 
soil  in  the  area  of  the  Energy  Center  of 
approximately  0.012  ppm.  Since  even 
the  most  sensitive  species  are  not 
affected  by  soil  salinization  of  less  than 
1,280  ppm,  it  is  highly  unHkely  that 
even  salt-sensitive  sp)ecies  would  be 
measurably  affected  by  this  additional 
deposition  rate  during  operation  of  the 
NMP-2  cooling  tower  at  power  uprate 
conditions.  Therefore,  the  NRC  staff  has 
concluded  that  the  increase  in  cooling 


tower  drift  due  to  the  proposed  power 
uprate  will  have  no  significant  increase 
in  en^ronment  impact  and  would  still 
be  well  below  the  levels  of  concern  to 
local  soil  and  vegetation. 

Nonradiological  effluent  discharges 
from  other  systems  were  also 
considered.  Nonradiological  effluent 
limits  for  such  systems  as  floor  and 
equipment  drains  are  established  in  the 
SPDES  permit.  Discharges  from  these 
systems  are  not  expected  to  change 
significantly,  if  at  all.  because  operation 
at  uprated  power  levels  are  governed  by 
the  limits  in  the  SPDES  permit.  Thus, 
the  impact  on  the  environment  from 
these  systems  as  a  result  of  operation  at 
uprated  power  levels  is  not  significant. 

With  the  exception  of  the  cooling 
tower,  all  other  significant  noise 
producing  equipment  associated  with 
the  service  water  and  circulating  water 
systems  are  located  inside  buildings 
and/or  well  below  grade  where  the 
noise  level  would  have  little,  if  any, 
environmental  impact.  There  is  no 
expected  increase  in  cooling  tower  noise 
levels  associated  with  the  proposed 
power  uprate  since  there  are  no  plans  to 
increase  its  flow  rate  as  part  of  the 
proposed  power  uprate.  The  main 
turbine  and  generator  will  operate  at  the 
same  speed  and  thus  will  not  contribute 
to  increased  offsite  noise.  Although  the 
main  station  transformers  will  operate  at 
a  slightly  (approximately  4.3  percent) 
increased  kilovolt-ampere  level,  the 
slight  increase  will  cause  an 
insignificant  increase  in  the  overall 
noise  level.  Therefore,  the  NRC  staff  has 
concluded  that  the  outside  noise  level 
increase  will  be  insignificant. 

The  licensee  has  stated  that  the 
proposed  power  uprate  will  not  require 
any  changes  to  the  SPDES  discharge 
permit  nor  to  the  NMP-2  Environmental 
Protection  Plan.  The  NRC  staff  agrees 
with  this  assessment  and,  therefore,  we 
have  concluded  that  the  proposed 
power  uprate  will  have  an  insignificant 
impact  on  the  nonradiological  elements 
of  concern. 

Radiological  Environmental  Assessment 

The  licensee  evaluated  the  impact  of 
the  proposed  power  uprate  amendment 
to  show  that  the  applicable  regulatory 
acceptance  criteria  relative  to 
radiological  environmental  impacts  will 
continue  to  be  satisfied  for  the  uprated 
power  conditions.  In  conducting  this 
evaluation,  the  licensee  considered  the 
effect  of  the  higher  power  level  on 
liquid  radioactive  wastes,  gaseous 
radioactive  wastes,  and  radiation  levels 
both  in  the  plant  and  offsite  during  both 
normal  operation  and  post-accident. 

The  floor  drain  collector  subsystem 
waste  collector  subsystem  both  receive 


inputs  from  a  variety  of  sources  (e.g., 
leakage  from  component  cooling  water 
system,  reactor  coolant  system, 
condensate  and  feed  water  system, 
turbine  plant  cooling  water  system,  and 
auxiliary  steam  system).  However, 
leakages  from  these  systems  are  not 
expected  to  increase  significantly  since 
the  oi)erating  pressures  of  these  systems 
are  either  being  maintained  constant  or 
are  being  increased  only  slightly  due  to 
the  proposed  power  uprate. 

The  largest  single  source  of  liquid 
radioactive  waste  is  from  the  ultrasonic 
cleaning  of  the  condensate 
demineralizers.  These  demineralizers 
remove  activated  corrosion  products 
which  are  expected  to  increase 
proportionally  to  the  proposed  power 
uprate.  However,  the  total  volume  of 
processed  waste  is  not  expected  to 
increase  significantly,  since  the  only 
appreciable  increase  in  processed  waste 
will  be  due  to  the  slightly  more  frequent 
cleaning  of  these  demineralizers.  Based 
on  a  review  of  plant  eflluent  reports  and 
the  slight  increase  expected  due  to  the 
proposed  power  uprate,  the  NRC  staff 
has  concluded  that  the  slight  increase  in 
the  processing  of  liquid  radioactive 
wastes  will  not  have  a  significant 
increase  in  environment  impact  and  that 
requirements  of  10  CFR  part  20  and  10 
CFR  part  50,  appendix  I.  will  continue 
to  be  met. 

Gaseous  radioactive  effluents  are 
produced  during  both  normal  operation 
and  abnormal  operation  occurrences. 
These  effluents  are  collected,  controlled, 
processed,  stored,  and  disposed  of  by 
the  gaseous  radioactive  waste 
management  systems  which  include  the 
various  building  ventilation  systems, 
the  offgas  system,  and  the  standby  gas 
treatment  system  (SOTS).  The 
concentration  of  radioactive  gaseous 
effluents  released  through  the  building 
ventilation  systems  during  normal 
opbration  is  not  expected  to  increase 
significantly  due  to  the  proposed  power 
uprate  since  the  amount  of  fission 
products  released  into  the  reactor 
cdolant  (and  subsequently  into  the 
building  atmosphere)  depends  on  the 
number  and  nature  of  fuel  rod  defects 
and  is  not  dependent  on  reactor  power 
level.  The  concentration  of  activation 
products  contained  in  the  reactor 
coolant  is  expected  to  remain 
unchanged,  since  the  linear  increase  in 
the  production  of  these  activation 
products  will  be  bffset  by' the  linear 
increase  in  steaming  rate.  Therefore, 
based  on  its  review  of  the  various 
building  ventilation  systems,  the  NRC 
staff  has  concluded  that  there  will  not ' 
be  a  significant  adverse  effect  on 
airborne  radioactive  effluents  as  a  result 
of  the  proposed  power  uprate. 


Radiolysis  of  the  reactor  coolant 
causes  the  formation  of  hydrogen  and 
oxygen,  the  quantities  of  which  increase 
linearly  with  core  power.  These 
additional  quantities  of  hydrogen  and 
oxygen  would  increase  the  flow  to  the 
recombiners  by  4.3  percent  dunng 
uprated  power  conditions.  The  offgas 
system  was  originally  designed  for  105 
percent  of  warranted  steam  flow  which 
would  not  be  exceeded  during  operation 
at  the  proposed  uprated  power  level. 
Therefore,  no  changes  will  be  required 
in  the  offgas  system  and  since  the  offgas 
system  will  be  operated  within  the 
originally  evaluated  design  conditions, 
there  will  be  no  environmental  impact 
that  was  not  previously  evaluated. 

The  SGTS  is  designed  to  minimize 
offsite  radiation  dose  rates  during 
venting  and  purging  of  both  the  primary 
and  secondary  containment  atmosphere 
under  accident  or  abnormal  conditions. 
This  is  accomplished  by  maintaining 
the  secondary  containment  at  a  shghtly 
negative  pressure  (more  negative  than  or 
equal  to  -0.25  inch  water  gauge)  with 
respect  to  the  outside  atmosphere  and 
discharging  the  secondary  containment 
atmosphere  through  high-efficiency 
particulate  air  (HEPA)  filters  and 
charcoal  absorbers.  As  noted  in  the 
Updated  Safety  Analysis  Report 
(USAR).  the  SGTS  charcoal  absorbers 
are  designed  for  a  charcoal  loading 
capacity  of  10  mgl/gC  and  get  the  design 
requirements  for  30-day  and  100-day 
loss-of-coolant  accident  (LOCA) 
scenarios.  The  proposed  power  uprate 
would  increase  the  post-LOCA  iodine 
loading  by  4.3  percent  but  the  charcoal 
loading  would  still  remain  within  the  10 
mgl/gC  loading  and  therefore,  there 
would  be  no  significant  increase  in 
environmental  impact. 

The  licensee  has  evaluated  the  effects 
of  the  power  uprate  on  in-plant 
radiation  levels  in  the  NMP-2  facility 
during  both  normal  operation  and  post- 
accident.  The  licensee  has  concluded 
that  radiation  levels  during  both  normal 
operation  and  post-accident  may 
increase  slightly  (at  most,  proportional 
to  the  increase  in  power  level).  The 
shght  increases  in  in-plant  radiation 
levels  expected  due  to  the  proposed 
power  uprate  are  not  expected  to  affect 
radiation  zoning  or  shielding 
requirements.  Individual  worker 
occupational  exposures  will  be 
maintained  with  acceptable  limits  by 
the  existing  as  low  as  is  reasonably 
achievable  (ALARA)  program  which  the 
licensee  uses  to  control  acce.ss  to 
radiation  areas.  Therefore,  the  NRC  staff 
has  concluded  that  the  slightly 
increased  in-plant  radiation  levels  will 
not  have  a  significant  environmental 
impact. 


The  offsite  doses  associated  with 
normal  operation  are  not  significantly 
affected  by  operation  at  the  proposed 
uprated  power  level  and  are  expected  to 
remain  well  within  the  Umits  of  10  CFR 
part  20  and  10  CFR  part  50,  appendix 
I.  These  limits  are  imposed  by  Technical 
Specifications  3/4.11.1,  3/4.11.2,  3/ 
4.11.3,  and  3/4.11.4,  which  will  not  be 
changed  by  the  proposed  power  uprate. 
Therefore,  the  NRC  staff  has  concluded 
that  the  offsite  doses  due  to  normal 
operation  at  the  proposed  power  uprate 
conditions  will  not  result  in  a 
significant  environmental  impact. 

The  dose  evaluations  for  design  basis 
accidents  were  performed  for  issuance 
of  the  current  operating  license  based  on 
105  percent  of  the  current  rated  power 
level.  The  proposed  power  uprate 
would  be  within  the  assumptions  used 
during  original  licensing  of  the  plant 
and,  therefore,  there  will  be  no  increase 
in  environmental  impacts  over  those 
evaluated  in  the  NRC  stafPs  Final 
Environmental  Statement  related  to  the 
operation  of  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  2  (NUREG-1085).  May 
1985. 

The  NRC  staff  has  concluded  that  the 
NRC's  FES  (NUREG-1085)  is  valid  for 
operation  at  the  proposed  uprated 
power  cofclitions.  The  NRC  staff  also 
concluded  that  the  plant  operating 
parameters  impacted  by  the  proposed 
uprate  would  remain  within  the 
bounding  conditions  on  which  the 
conclusions  of  the  FES  are  based. 

The  NRC  staff  has  reviewed  the 
licensee's  reevaluation  of  the  potential 
radiological  and  nonradiological 
environmental  impacts  for  the  proposed 
action.  On  the  basis  of  this  review,  the 
NRC  staff  finds  that  the  radiological  and 
nonradiological  environmental  impacts 
associated  with  the  proposed  small 
increase  in  power  are  essentially 
immeasurable  and  do  not  change  the 
conclusion  in  the  FES  that  the  operation 
of  NMP-2  would  cause  no  significant 
adverse  impact  upon  the  quality  of  the 
human  environment. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  or  nonradiological 
environmental  impact. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  impact  need  not  be  evaluated. 
The  principal  alternative  would  be  to 
deny  the  requested  amendment.  Denial 
would  not  significantly  reduce  the 
environmental  impact  of  plant 
operations,  but  would  restrict  operation 
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of  NMP-2  to  the  currently  licensed 
power  level.  Denial  of  the  amendment 
would  prevent  the  facility  from 
generating  the  approximately  additional 
45  MWe  that  is  obtainable  from  the 
existing  plant. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2,"  dated  May  1985. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  consulted  with 
the  New  York  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comment  regarding  the  NRC's 
proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  license  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  22.  1993,  as 
supplemented  January  9, 1995.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street.  NW,  Washington,  DC 
20555  and  at  the  Reference  and 
Dociunents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York  13126. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Ledyard  B.  Marsh, 

Director,  Project  Directorate  I-l ,  Division  of 
Reactor  Projects — I/D,  Office  of  Nuclear 
Feactor  Regulation. 
IFR  Doc.  95-5137  Filed  3-01-95;  8:45  am] 
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FOIA  User  Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  conference. 

SUMMARY:  The  NRC  will  hold  a  Freedom 
of  Information  Act  (FOIA)  Users 
Conference  as  a  part  of  its  renewed 
commitment  to  improving  openness  and 
responsiveness  to  the  public.  The 


purpose  of  the  conference  will  be  to 
open  communications  between  NRC 
and  its  FOIA  user  community,  to 
explain  alternatives  for  access  to  NRC 
information,  and  to  obtain  FOLA  users' 
views  for  improving  the  process. 

DATES:  The  meeting  will  be  held  on 
Thursday,  March  23, 1995.  from  9:30 
a.m.  to  12:00  p.m. 

ADDRESSES:  Conference  Room  T-6  Al  of 
the  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville. 
Mar\'land  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gigi  Rammling,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20055- 
0001.  Telephone  (301)  415-7090. 
SUPPLEMENTARY  INFORMATION:  The 
general  public  is  invited  to  participate, 
particularly  those  who  contemplate  the 
need  to  obtain  information  from  the 
NRC  in  the  future.  Invitations  have  been 
sent  directly  to  some  frequent  and  more 
recent  NRC  FOIA  requesters.  However, 
because  of  limited  seating,  advance 
reservations  will  be  required. 

Reservations  may  be  made  by 
contacting  Ms.  Gigi  Rammling  at  301/ 
415-7090.  Those  requiring  special 
accommodations  should  contact  Ms. 
Rammling  no  later  than  Monday,  March 
13, 1995. 

Agenda 

The  agenda  for  the  meeting  will 
include  the  following: 

(1)  Overview  of  FOIA  requirements; 

(2)  NRC's  openness  policy  and  current 
practices; 

(3)  Overview  of  NRC  processing 
procedures; 

(4)  Question/ Answer  Session. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Ck)inmission. 
Carlton  C.  Kammerer, 
Director,  Division  of  Freedom  of  Information 
and  Publications  Services  Office  of 
Administration. 
IFR  Doc.  95-5136  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  7S«M>1-«I 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 


23  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  H.B.  Robinson  Steam  Electric  Plant, 
Unit  No.  2,  located  in  Darlington 
County,  South  Carolina. 

The  proposed  amendment  would 
increase  the  degraded  grid  voltage  relay 
(DGVR)  setpoint  to  comply  with  revised 
voltage  criteria  established  by  Carolina 
Power  &  Light  Company's  alternating 
current  auxihary  electrical  distribution 
system  voltage/load  flow/fault  current 
study.  The  DGVR  setpoint  will  be 
changed  from  415  plus  or  minus  4  volts 
to  430  plus  or  minus  4  volts.  The 
revised  criteria  would  provide  a  voltage 
setting  such  that  continuous  duty, 
safety-related  motors  will  not  be 
allowed  to  operate  at  terminal  voltages 
below  the  voltage  required  for  proper 
operation  for  periods  of  time  greater 
than  the  time  delay  setting  of  the  DGVR. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(tiie  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  increase  in  the  DGVR  setpoint  will 
prevent  motor  operation  at  terminal  voltages 
below  which  motor  overheating  and  possible 
life  reduction  could  occur,  due  to  sustained 
offsite  power  degradation  under  the  design 
basis  plant  operating  scenario.  The  new 
setting  ensures  that  the  emergency  buses  are 
transferred  to  their  respective  diesel 
generators  at  offsite  power  voltage  levels 
higher  than  allowed  by  the  existing  setting. 
Analysis  has  determined  that  the  new  DGVR 
setting  will  not  result  in  unnecessary  offsite 
power  separations,  due  to  motor  starting 
transients,  during  normal  power  operation  or 
(Kjstulated  accident  conditions. 

The  function  of  the  DGVR  remains 
unchanged.  The  design  configuration  of  the 
DGVR  circuit  remains  unchanged.  The 
proposed  amendment  will  increase  the 
minimum  voltage  available  at  the  safety 


buses  and  maintain  safety  related  loads 
within  their  voltage  requirements  under 
degraded  conditions. 

The  change  to  the  DGVR  U-ip  setpoint  also 
considered  the  minimum  bus  recovery 
voltage  following  a  transient  that  would  reset 
the  relay  to  prevent  unnecessary  transfers  to 
the  emergency  diesel  generators.  With  the 
offeite  system  at  the  minimum  predicted 
voltage,  the  DGVRs  will  reset  following  a 
motor  starting  transient.  Therefore,  there 
would  be  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  hi^er  DGVR  setpoint  improves  the 
operation  of  continuous  duty,  safety-related 
motors,  in  that  it  ensures  motor  terminal 
voltages  of  sufficient  value  for  proper 
operation.  The  higher  setting  has  been 
evaluated  against  plant  system  transient 
voltage  conditions  under  minimum  predicted 
switchyard  voltages  and  determined  to  result 
in  no  risk  of  spurious  relay  actuations.  The 
proposed  change  is  in  the  of  DGVR  only.  The 
function  of  the  DGVR  circuit  remains 
unchanged.  Failure  of  the  relays  at  their  new 
setpoint  would  not  change  the  failure 
analysis.  The  proposed  amendment  to  the 
DGVR  setpoint  ensures  appropriate 
automatic  action  will  be  taken  in  the  event 
voltage  sufficient  to  operate  required  vital 
electrical  loads  within  acceptable  voltage 
limits  is  not  available.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  will  increase  the 
minimum  voltage  limit  at  the  emeigency 
buses.  This  increase  in  DGVR  setpoint 
ensures  that  the  minimum  voltage 
requirements  for  vital  loads  will  be  available 
including  under  degraded  offsite  voltage 
conditions  or  automatic  action  will  occur  to 
restore  voltage.  Calculations  have  determined 
that  the  proposed  setpoint  meets  current 
design  requirements.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  vdll  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  ft-om  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Pubhc  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  3rd.  1995.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Hartsville 
Memorial  Library.  147  West  College 
Avenue.  Hartsville.  South  Carolina 
29550.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  wiih  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scop>e  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
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requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
H.  Bateman:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  R.  E.  lones,  General 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 


absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  23, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Hartsville  Memorial  Library,  147 
West  College  Avenue,  Hartsville,  South 
Carolina  29550. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  L.  Mozafari, 
Project  Manager,  Project  Directorate  II-l, 
Division  of  Reactor  Projects— l/II,  Office  of 
Nuciear  Reactor  Regulation. 
[FR  Doc.  95-5138  Filed  3-1-95;  8:45  am] 
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Pocket  No.  70-3070-ML:  ASLBP  No.  91- 
641-02-ML  (Special  Nuclear  Material 
License)] 

Louisiana  Energy  Services,  L.P. 
(Claiborne  Enrichment  Center); 
Memorandum  and  Order  (Notice  of 
Prehearing  Conference  and 
Evidentiary  Hearing) 

February  24, 1995. 

This  proceeding  concerns  the 
licensing  of  a  proposed  uranium 
enrichment  facility  in  Claiborne  Parish, 
Louisiana.  Notice  is  hereby  given  that 
an  evidentiary  hearing  in  this 
proceeding  will  commence  on  Monday, 
March  13, 1995,  at  the  First  Floor 
Magistrate's  Courtroom,  United  States 
Federal  Courthouse,  300  Fannin  Street, 
Shreveport,  Louisiana  71101.  The 
evidentiary  hearing  will  begin 
immediately  after  a  prehearing 
conference  that  will  commence  at  2:00 
p.m.  The  evidentiary  hearing  will 
continue,  to  the  extent  necessary,  on 
March  14-17  and  March  20-24  at  that 
same  location,  beginning  at  9:00  a.m. 
each  day. 

Rockville,  Maryland,  February  24, 1995. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Thomas  S.  Moore, 
Chairman.  Administrative  Judge. 
IFR  Doc.  95-5139  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  7590-01-M 


[Docket  No.  50-608-OL;  ASLBP  Docket  No. 
83-486-01-OL] 

Washington  Public  Power  Supply 
System;  WPPSS  Nuclear  Project  No.  3; 
Notice  of  Reconstitutjon  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Washington  Public 
Power  Supply  System  (WPPSS  Nuclear 
Project  No.  3),  with  the  above-identified 
Docket  No.,  is  hereby  reconstituted  by 
appointing  Administrative  Judge 
Charles  Bechhoefer  as  Chairman  of  the 
Licensing  Board  in  place  of 
Administrative  Law  Judge  Morton  B. 
Margulies  who  has  retired. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Charles  Bechhoefer,  Chairman 
Richard  F.  Foster 
Frederick  J.  Shon 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new 
Chairman  is:  Charles  Bechhoefer, 
Chairman,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  February  1995. 
James  P.  Gleason, 

Acting  Chief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 
[FR  Doc.  95-5140  Filed  3-1-95;  8:45  am) 
BILUNO  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 

[Docket  No.  A95-^;  Order  No.  1045] 

Numa.  Iowa  52575  (Charies  H.  Figge, 
Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  February  24, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.  H.  "Trey"  LeBlanc  III,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

Docket  Number:  A95-4 

Name  of  Affected  Post  Office:  Numa, 

Iowa  52575 
Name(s)  of  Petitioneiis):  Charles  H. 

Figge 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers: 

February  22, 1995 


Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
■      404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 
schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  9, 1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday,  March  2,  1995  /  Notices 


11695 


UMI 


By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

February  22, 1995 

Filing  of  Appeal  letter 
February  24, 1995 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
March  20, 1995 
Last  day  of  filing  of  petitions  to  intervene 
[see39CFR3001.111(b)] 
March  29, 1995 
Petitioners'  Participant  Statements  or 
Initial  Brief  [see  39  CFR  3001.115  (a)  and 
(b)l 
April  18,  1995 
Postal  Service's  Answering  Brief  (see  39 
CFR  3001. 115(c)] 
May  3. 1995 
Petitioners'  Reply  Brief  should  Petitioners 
choose  to  file  one  [see  39  CFR 
3001. U5(d)] 
May  10, 1995 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CFR  3001.116) 


June  22. 1995  ■* 

Expiration  of  the  Commission's  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)l 

[FR  Doc.  95-5116  Filed  3-1-95;  8:45  am] 

BILUNG  CODE  7710-FW-P 


Notice  of  Commission  Visit 

February  23, 1995. 

Notice  is  hereby  given  that  on 
February  14,  1995,  members  of  the 
Commission,  certain  advisory  staff 
personnel  and  the  OCA  visited  the 
offices  and  processing  facilities  of  the 
Baltimore  Sun  in  Baltynore,  Maryland. 
A  report  of  the  visit  is  on  file  in  the 
Commission's  Docket  Room.  For  further 
information  contact  Margaret  P. 
Crenshaw,  Secretary  of  the  Commission, 
at  202-789-6840. 
Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  95-5117  Filed  3-1-95;  8:45  am] 
BILUNG  CODE  7710-FW-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Public  Law  99-591; 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB).. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.€.  Chapter  35),  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and  also 
to  the  Desk  Officer  for  the  Tennessee 
Valley  Authority,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503;  Telephone:  (202)  395-3084. 
Agency  Clearance  Officer:  Mark  R. 

Winter,  Tennessee  Valley  Authority, 

1101  Market  Street  (BR  6B), 

Chattanooga,  TN  37402-2801;  (615) 

751-2523. 
Type  of  Request:  Regular  submission. 


Title  of  Information  Collection: 
Customer  Input  Card  for  TVA 
Recreation  Areas. 

Type  of  Affected  Public:  Individual  or 
households. 

Type  of  Affected  Public:  hidividuals  of 
households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  1,000. 

Estimated  Total  Annual  Burden  Hours: 
50. 

Estimated  Average  Burden  Hours  Per 
Response:  .05. 

Need  For  and  Use  of  Information:  This 
information  collection  asks  visitors  to 
selected  TVA  public  use  areas  to 
provide  feedback  on  the  condition  of 
the  facilities  they  used  and  the 
services  they  received.  The 
information  collected  will  be  used  to 
evaluate  current  maintenance,  facility, 
and  service  practice  and  policies  and 
to  identify  new  opportunities  for 
improvements. 

William  S.  Moore, 

Senior  Manager,  Administrative  and 

Transportation  Services. 

[FR  Doc.  95-5091  Filed  3-1-95:  8:45  amj 

BILUNG  CODE  8120-08-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 

action:  Notice  of  meeting  locations. 

SUMMARY:  This  is  to  announce  the 
meeting  location  for  Region  2  and  a 
change  of  meeting  location  for  Region  1 
of  the  Series  20  Regional  Advisory 
Board  meetings  scheduled  from  March  2 
through  April  7  as  published  in  the 
Federal  Register,  February  22, 1995, 
page  9885. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  March  22,  9  a.m.  to  12:30  p.m.. 
Charlotte.  North  Carolina,  Region  2 
Advisory  Board. 

2.  March  24,  9  a.m.  to  12:30  p.m., 
Boston,  Massachusetts,  Region  1 
Advisory  Board. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Charlotte,  North  Carolina — 
Charlotte  Mecklenburg  Government 
Center,  600  East  4th  Street. 

2.  Boston,  Massachusetts — Sheraton 
Boston,  39  Dalton  Street. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  NW., 
Washington,  DC  20232,  202/416-2626. 

Dated:  February  27, 1995. 
Jill  Nevius, 

Commitlee  Management  Officer. 
|FR  Doc.  95-5159  Filed  3-1-95;  8:45  am) 

BILUNO  CODE  2221-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  of  Hemisphere 
International  Airlines,  Inc.  for  Issuance 
of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Nodce  of  order  to  show  cause 
(Order  95-2-49);  Dockets  49791  and 
49792. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding 
Hemisphere  International  Airlines,  Inc., 
fit,  willing,  and  able,  and  (2)  awarding 
it  certificates  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
foreign  charter  air  transportation  of 
property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  13,  1995. 

ADORBSSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49791  and  49792  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590,  (202)  366-9721. 

Dated:  February  24, 1995. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  95-5099  Filed  3-1-95;  8:45  am) 

ULUNG  CODE  4910-«2-P 


Coast  Guard 

[CGD  95-019] 

National  Offshore  Safety  Advisory 
Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  offshore  safety  related 
issues.  The  meeting  will  be  opeji  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Friday,  March  31, 1995,  from  1:00  p.m. 
to  4:00  p.m.  Written  material  should  be 
submitted  not  later  than  March  17, 
1995. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  4436/4440,  of  the  NASSIF 
Building,  400  7th  Street,  S.W.. 
Washington,  D.C.  Written  material 
should  be  submitted  to  CDR  Adan 
Guerrero,  Executive  Director, 
Commandant  (G-MVI-4),  U.S.  Coast 
Guard,  2100  Second  Street  S.W., 
Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Adan  Guerrero,  Executive  Director, 
National  Offshore  Safety  Advisory 
Committee  (NOSAC),  Room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  DC  20593- 
0001,  telephone (202) 267-2307. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  will 
include  discussion  of  the  following 
topics: 

(1)  Proposed  Changes  to  Committee 
Working  Processes; 

(2)  Clean  Air  Act  of  1990; 

(3)  ISM  Code  Implementation  for  the 
Offshore  Industry; 

(4)  Legislative  Proposal  for  Large 
OSVs; 

(5)  Revision  of  Subchapter  "L"  on        ' 
OSVs  and  Liftboats; 

(6)  Revision  to  33  CFR  Subchapter 
"N",  OCS  Regulations; 

(7)  IMO  Items  Affecting  the  Offshore 
Industry;  and 

(8)  Draft  Changes  to  Marine 
Investigation  Regulations — ^Personnel 
Actions  (46  CFR,  Part  5). 

Attendance  at  the  meeting  is  open  to 
the  public.  With  advance  notice,  and  at 
the  discretion  of  the  Chairman, 
members  of  the  public  may  make  oral 
presentations  at  the  meeting.  Persons 
wishing  to  make  oral  presentations 
should  notify  the  Executive  Director, 
listed  above  imder  ADDRESSES,  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
materials  should  be  submitted  to  the 
Executive  Director  not  later  than  March 
17, 1995. 


Dated:  February  17, 1995. 
J.C.  Card. 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  95-5169  Filed  3-1-95;  8:45  am) 
BILUNG  CODE  4910-14-M 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Winnet>ago,  Outagamie  and  Waupaca 
Counties,  Wisconsin 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
improvement  project  in  Winnebago, 
Outagamie  and  Waupaca  Counties,  in 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  C.  Madrzak,  Statewide 
Projects  Engineer,  Federal  Highway 
Administration,  4502  Vernon 
Boulevard,  Madison,  Wisconsin  53705- 
4905;  Telephone  (608)  264-5968. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WISDOT),  is  currently 
preparing  an  environmental  impact 
statement  for  the  construction  of  a  four- 
lane  facility  for  Highway  10.  The  project 
begins  at  Highway  "U"  west  of  the 
Village  of  Fremont  and  extends  easterly 
for  38.6  km  (24.7  mi)  to  Highway  45 
(USH  10). 

The  improvement  of  USH  10,  which 
is  a  two-lane  rural  highway,  is 
considered  necessary  to  reduce  heavy 
congestion  and  the  accident  potential 
along  the  existing  route. 

Planning,  environmental  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
environmental  impacts  of  alternatives 
including:  (1)  No  Build— This 
alternative  assumes  the  continued  use  of 
existing  facilities  with  the  maintenance 
necessary  to  ensure  their  use;  (2) 
Upgrade  the  Existing  Facility — ^This 
alternative  would  improve  the  safety 
and  traffic  handling  capability  of  the 
existing  route;  and  (3)  Construction  on 
New  Alignment — This  alternative 
would  involve  constructing  four  lanes 
on  new  location.  The  proposed  project 
would  consist  of  adding  two  lanes  to  the 
existing  facility,  four  lanes  on  new 
location  or  a  combination  of  add  lanes 
and  new  location. 


Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposaL  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  the  data 
gathering  and  development  of 
alternatives.  In  addition,  a  pubhc 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  As  part  of  the  scoping  process, 
coordination  activities  have  begun. 
Scoping  meetings  will  continue  to  be 
held  on  an  individual  or  group  meeting 
basis.  Agency  coordination  will  be 
accomplished  during  these  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Coordination.  The  regulations 
implementing  Executive  Order  12372 
regarding  interguvenunental  consultati<n  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  February  21, 1995. 
Richard  C.  Madrzak, 

Statewide  Projects  Engineer,  Madison, 

Wisconsin, 

|FR  Doc.  95-5092  Filed  3-1-95;  g:45  amj 

aiLUNQ  CODE  4*im22-M 
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DEPARTMENT  OF  THE  TREASURY 

United  States  Customs  Service 

Notice  of  Issuance  of  Final 
Oetormination  Concerning  Auto/Marine 
Adapters 

agency:  U.S.  Customs  Service. 
Treasury. 

ACTION:  Notice  of  final  determination. 

SUMMARY:  This  document  provides 
nodce  that  Customs  has  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  auto/marine  adapters 
which  are  being  offered  to  the  U.S. 
Federal  Bureau  of  Investigation  ("FBI") 
in  a  procurement  designated  under  FBI 
Solicitation  Na  6178.  The  final 
determination  found  that  based  upon 
the  facts  presented,  the  country  of  origin 
of  auto/marinfe  adapters  is  the  U.S. 
(Scenario  I)  and  the  Netherlands 
(Scenario  II). 

DATES:  The  final  determination  was 
issued  on  February  23, 1995.  Any  party- 
at-interest.  as  defined  at  19  CFR 
177.22(d),  may  seek  judicial  review  of 
this  final  determination  within  30  davs 
ofMarch2,  1995. 
ADDRESSES:  Copies  of  the 
nonconfidential  portions  of  this  final 
determination  may  be  oijtained  by 
writing  or  calling  the  Legal  Reference     ' 
Staff,  Office  of  Regulations  and  Rulings, 
U.S.  Customs  Service,  FrankHn  Court, 
1301  Constitution  Avraiue,  NW., 
Washington,  DC  20229;  (202)  482-6906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  A.  Tonucci,  Attorney-Advisor, 
Office  of  Regulations  and  Rulings.  (202) 
482-7073. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  February  23. 1995. 
pursuant  to  subpart  B  of  part  177. 


Customs  Regulations  (19  CFR  part  177, 
subpart  B),  Customs  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  auto/marine  adapters 
which  are  being  offered  to  the  FBI  in  a 
procurement  designated  under  FBI 
Solicitation  No.  6178.  The  U.S.  Customs 
ruling  number  is  HQ  735346.  This  final 
determination  was  issued  at  the  request 
of  one  of  the  offerors  under  procedures 
set  forth  at  19  CFR  177  subpart  B,  which 
implements  Title  ID  of  the  Trade 
Agreements  Act  of  1979,  as  amended 
(19  U.S.C.  2511-18). 

The  final  determination  concluded 
that  based  upon  the  facts  presented:  (1) 
Taiwanese  E)C  to  DC  converters  are 
substantially  transformed  in  the  U.S. 
(Scenario  I)  and  the  Netherlands 
(Scenario  11)  as  a  result  of  being  further 
processed  and  assembled  with  other 
components  into  auto/marine  adapters; 
(2)  Taiwanese  DC  to  DC  converters  and 
the  other  components  which  are  of  U.S. 
origin  also  are  substantially  transformed 
in  the  Netherlands  as  a  result  of  being 
further  processed  and  asserribled  into 
auto/marine  adapters.  Accordingly,  the 
country  of  origin  of  the  auto/marine 
adapters  is  the  U.S.  (Scenario  I)  and  the 
Netherlands  (Scenario  II). 

This  document  gives  notice  pursuant 
to  section  177.29,  Customs  Regulations, 
(19  CFR  177.29).  of  that  final 
determination.  Any  party-at-interest,  as 
defined  at  19  CFR  177.22(d).  may  seek 
judicial  review  of  this  final 
determination  within  30  days  of  (date  of 
publication  in  the  Federal  Register). 

Dated:  February  23. 1995. 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  and  Rulings. 
(PR  Doc  95-5182  Filed  3-1-95:  8:45  am| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

April  4, 1995. 

PLACE:  2033  K  St..  NW..  Washington. 

DC..  Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Amendments  to  Part  4.  Commodity  Pool 

Operator  and  Commodity  Trading 

Advisor  Disclosure  Rules. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  95-5316  Filed  2-28-95:  3:32  pml 

BILUNO  COOe  6351 -«1-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Tuesday. 

March  28, 1995. 

PLACE:  2033  K  St..  NW.,  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

jFR  Doc.  95-5317  Filed  2-28-95;  3:32  pml 

BILUNO  COOE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
March  28. 1995. 

PLACE:  2033  K  St.,  N.W.,  Washington. 
D.C.  8th  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-5318  Filed  2-28-95;  3:32  pm| 

BILLING  COOE  6351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
March  21. 1995. 

PLACE:  2033  K  Street  NW.,  Washington. 
DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  March  7. 1995 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant.to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
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D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  \V^1  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
MCFL  Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219^155. 
Delores  Hardy, 

Administrative  Assistant. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.;  Yankee 
Nuclear  Power  Station;  Order 
Approving  the  Decommissioning  Plan 
and  Authorizing  Decommissioning  of 
Facility 

Correction 

In  notice  document  95-4268 
beginning  on  page  9870  in  the  issue  of 
Wednesday,  February  22, 1995,  make 
the  following  corrections: 

1.  On  page  9870,  in  the  third  column, 
»n  the  second  paragraph,  in  the  third 


line  from  the  bottom,  the  word  "plant" 
should  read  "plan". 

2.  On  page  9871,  in  the  second 
column,  in  the  first  paragraph,  in  the 
quoted  paragraph,  in  the  first  line, 
"With  the  respect"  should  read  "With 
respect". 

BILUNG  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35334;  File  No.  SR-NASO- 
94-64] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Numt)ering 
and  Terminology  of  Rules  and 
Correction  of  Cross  References 

Correction 

In  notice  document  95-3496 
appearing  on  page  8262  in  the  issue  of 
Monday,  February  13, 1995  make  the 
following  corrections: 

On  page  8262,  in  the  first  column,  in 
the  heading,  the  File  No.  is  corrected  to 


Federal  Register 

Vol.  60,  No.  41 

Tiiursday,  March  2,  1995 


read  as  set  forth  above;  and  in  the 
second  column,  the  signature  line  was 
inadvertently  omitted  and  should 
appear  as  follows: 

Margaret  H.  McFarland, 

Deputy  Secretary. 

BILLING  CODE  1S05-01-O 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-35370;  File  No.  SR-NASD- 
95-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Time  Period 
for  the  Exchange  of  Documents  Before 
an  Arbitration  Hearing 

Correction 

In  notice  document  95^086 
beginning  on  page  9708,  in  the  issue  of 
Tuesday,  February  21,  1995.  in  the  third 
column,  the  agency  release  number 
should  read  as  printed  above. 
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Part  11 

Environmental 
Protection  Agency 

40  CFR  Parts  148  et  al. 

Land  Disposal  Restrictions— Phase  III: 
Decharacterized  Wastewaters,  Carbamate 
and  Organobromine  Wastes,  and  Spent 
Potliners;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  266,  268  and  271 
[EPA  #530-2-95-002,  6  FRL  5160-7] 
RIN  2050-AD38 

Land  Disposal  Restrictions— Phase  III: 
Decharacterized  Wastewaters, 
Carbamate  and  Organobromine 
Wastes,  and  Spent  Potliners 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Today,  the  Agency  is 
proposing  treatment  standards  for 
certain  hazardous  wastes — namely, 
wastes  from  the  production  of 
carbamate  pesticides,  organobromine 
flame-retardants,  and  aluminum — under 
its  Land  Disposal  Restrictions  (LDR) 
program.  The  purpose  of  the  LDR 
program,  authorized  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
is  to  minimize  short  and  long-term 
threats  to  human  health  and  the 
environment  from  exposure  to 
hazardous  chemical  constituents.  The 
treatment  standards  for  these  wastes 
will  minimize  threats  from  exposure  to 
hazardous  constituents  which  may 
potentially  leach  from  landfills  to 
groundwater. 

The  Agency  is  also  proposing  to 
revise  the  treatment  standards  for  other 
wastes  which  are  hazardous  because 
they  display  the  characteristic  of 
ignitability,  corrosivity,  reactivity,  or 
toxicity.  These  wastes,  known  as 
"characteristic"  hazardous  wastes,  are 
sometimes  treated  in  lagoons  which  are 
regulated  under  the  Clean  Water  Act, 
and  sometimes  injected  into  deepwells 
which  are  regulated  under  the  Safe 
Drinking  Water  Act.  Currently,  these 
wastes  are  no  longer  regulated  under 
RCRA  once  the  characteristic  property  is 
removed.  Today's  revised  treatment 
standards  require  treatment,  not  only  to 
remove  the  characteristic,  but  also  to 
treat  any  underlying  hazardous 
constituents  which  may  be  present  in 
the  wastes,  even  though  they  are  not 
what  causes  the  characteristic  property 
(i.e.,  a  corrosive  waste  could  have 
underlying  hazardous  constituents  that, 
although  not  corrosive,  are  nevertheless 
toxic  to  human  health).  Therefore,  these 
revised  treatment  standards  will 
minimize  threats  from  exposure  to 
hazardous  constituents  which  may 
potentially  migrate  from  these  lagoons 
or  wells. 

Finally,  EPA  is  proposing  today  to 
forbid  the  use  of  hazardous  wastes  to  fi!) 
in  holes  in  the  ground.  EPA  proposes 


that  this  practice  is  illegal  disposal  of 
hazardous  wastes.  EPA  is  also  proposing 
to  add  to  the  regulations  an  existing 
policy  which  states  that  hazardous 
wastes  which  are  predominantly  metal 
should  not  be  burned. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  May  1, 1995. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  (and  a  voluntary 
copy  on  computer  diskette)  of  their 
comments  to:  RCRA  Information  Center 
(5305),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Place  the  docket  number  F- 
95-PH3P-FFFFF  on  your  comments. 
The  official  record  for  the  proposed 
rulemaking  is  located  in  the  EPA  RCRA 
Docket,  U.S.  Environmental  Protection 
Agency,  Room  2616,  401  M  Street,  SW., 
Washington,  DC  20460.  The  RCRA 
Docket  is  open  from  9  a.m.  to  4  p.m. 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
pubhc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $0.15 
per  page.  The  mailing  address  is  EPA 
RCRA  Docket  (5305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
For  additional  information  on 
submitting  computer  diskettes  please 
see  the  heading  "Paperless  Office 
Effort"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  LDR 
program,  contact  the  RCRA  Hotline  at 
800-424-9346  (toll-free)  or  703-412- 
9810  locally.  For  information  on  today's 
proposed  rule,  contact  Peggy  Vyas  in  the 
Office  of  Solid  Waste,  phone  703-308- 
8594.  For  specific  information  on  the 
treatment  standards  for  carbamates  and/ 
or  organobromine  wastes,  contact  Shaun 
McGarvey  at  703-308-8603;  for  specific 
information  on  the  treatment  standards 
for  K088  wastes,  contact  Mary 
Cunningham  at  703-308-8453;  for 
specific  information  on  the  Universal 
Treatment  Standards,  contact  Lisa  Jones 
at  703-308-8451.  For  information  on 
the  capacity  analyses,  contact  Les  Otte 
at  703-308-8440.  For  information  on 
the  regulatory  impact  analyses,  contact 
Linda  Martin  at  202-260-2791. 

SUPPLEMENTARY  INFORMATION: 

Paperless  Office  Effort 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 


to  ASCII  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  EPA  emphasizes  that 
submission  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjunction 
with  the  Agency  "Paperless  Office 
Effort"  campaign.  For  further 
information  on  the  submission  of 
diskettes,  contact  the  Waste  Treatment 
Branch  at  703-308-8434. 

Glossary  of  Acronyms 

BAT — Best  Available  Technology 
BOAT — Best  Demonstrated  Available 

Technology 
BIFs — Boilers  and  Industrial  Furnaces 
CAA— Clean  Air  Act 
CWA— Clean  Water  Act 
EP — Extraction  Procedure 
HON— Hazardous  Organic  NESHAPs 
HSWA— Hazardous  and  Solid  Waste 

Amendments 
HWIR — Hazardous  Waste  Identification 

Rule 
ICR — Ignitable,  Corrosive,  and  Reactive 

wastes,  or.  Information  Collection 

Request  (in  section  XI. D.) 
ICRT — Ignitable,  Corrosive,  Reactive. 

and  TC  Wastes 
LDR — Land  Disposal  Restrictions 
NESHAPs — National  Emi.ssion 

Standards  for  Hazardous  Air 

Pollutants 
NPDES— National  Pollutant  Discharge 

Elimination  Svstem 
POTW—Publically-Owned  Treatment 

Works 
PSES — Pretreatment  Standards  for 

Existing  Sources 
PSNS — Pretreatment  Standards  for  New 

Sources 
RCRA — Resource  Conservation  and 

Recovery  Act 
RIA — Regulatory  Impact  Analysis 
SDWA— Safe  Drinking  Water  Act 
TC— Toxicity  Characteristic 
TCLP — Toxicity  Characteristic  Leaching 

Procedure 
TRI — Toxic  Relea.se  Inventory 
UIC — Underground  Injection  Control 
UTS — Universal  Treatment  Standards 

Outline 

I-.  Background 
A.  Summ.irj-  of  the  Statutory  Requirements 
of  the  1984  Hazardous  and  Solid  Waste 


Amendmnnts.  and  Requirements  of  the 
1993  Proposed  Consent  D(;croc  with  the 
Environmental  CHifense  Fund 
B.  Summary  of  the  D.C.  Circuit's  Opinion 
on  the  Third  Third  .Standards  for 
Ignitable,  Corrosive.  Reactive,  and  Toxic 
(Characteristic  Wastes  and  El'A's 
Implementation  of  the  Opinion  to  Date 

1.  Summary  of  the  Third  Third  Standards 

2.  The  Court's  Decision 

.1.  Options  Prepared  for  the  Notice  of  Data 

Availability 
4.  Contents  of  the  hiterim  Final  Rule 
.■j.  Regulation  of  Toxicity  (Characteristic 

(TC)  Wastes  in  the  LDR  Phase  II  Rule 
B.  Requirements  of  199H  .Settlement 

Agniement  with  CWM,  et  al. 

II.  EP.A's  Interpretation  of  the  Third  Thini 

Opinion 

A.  .Statutory  Language 

B.  Legislative  History 
C  judicial  Opinions 

III.  Integration  of  BD.AT  with  Other  Agency 

Actions 

A.  Phase  IV  LDRs— Cross-Media  Transfer 
and  Equivalency  Issues 

1.  Ooss-Media  Implications 

2.  Background  of  Equivalency  Issues  EP.A 
is  Qjusidering  for  LDR  Phase  IV 

a.  Sludges 

1).  Leaking  Surface  Impoundments 

c.  Air  Emissions 

B.  The  Hazardous  Waste  Identification 
Rule  (HWIR) 

C.  Water  Rules — the  Pulp  and  Paper  and 
Pharmaceutical  Indii'itries  Rules 

IV  End-Of-Pipe  Treatment  Standards 

A.  EPA's  General  Approach  to  Setting 
Treatment  Standards  and  its  Relation  to 

.     the  End-of-Pipe  Standards  Pro|X)sed 
Today 

B.  End-of-Pipc  Treatment  Standards  for 
Clean  Water  Act  and  Equivalent 
Wastewater  Treatment  .Systems 

1.  CWA  Standards  and  Limitations  as 
RCRA  Section  3004(m)  Treatment 
Standards 

2.  Implementation  When  CWA  Standards 
and  Limitations  Will  Be  the  Exclusive 
Standard 

a.  Direct  Dischargers 

b.  Indirect  Dischargers 

iZ.  Treatment  Standards  for  Class  I 
Nonhazardous  Injection  Wells 

1.  Introduction 

2.  Compliance  Options  for  (Class  I 
Nonhazardous  UIC  W(!lls 

3.  Pollution  Prevention  (Compliance  Option 

4.  De  Minimis  Volume  Exclusion 

D.  Point  of  Generation  Discussion 

1.  Introduction 

2.  Background 

3.  Similar  Streams  (;en.erated  by  Similar 
Processes 

4.  Streams  From  a  Single  Process 
."i.  "Battery  Limits" 

ti.  Another  Approach  on  Which  EP.A  .Seeks 

(Comment 
7.  Situations  When?  Existing  Point  of 

Generation  Di-terminations  May  Ri>main 

Appropriate 

a.  Listed  Wastes 

b.  Prohibitt'd  Wastes  WhoM!  Treatment 
.Standard  is  a  Method  ol  Treatment 


8.  Implications  Beyond  LDR  Rules 
V  Discussi(m  of  the  Potential  Prohibition  of 
.Monamenable  Wastes  from  Land  Based 
Biological  Treatment  Systems 

A.  Technical  Overview 

B.  Summary  of  the  ET(C's  Position 
(C.  Summary  of  the  CMA's  Position 
D.  Summary  of  EPA's  Preliminary 

Response  to  (CMAs  and  ETC's  Tiu  hnical 
Concerns 

1.  Feed  Limits 

2.  Technical  Concern 

3.  Constituent  Properties  of  (Cont.em 

a.  Water  solubility 

b.  TC  Metals 

c.  Toxicity 

F  Additional  Issues 

1.  List  of  Hazardous  (Constituents 

2.  Biotreatment  as  BD.'KT 

3.  Toxics  Along  for  the  Ride 

G.  Treatment  Standard  for  Wastes  with  a 
High  (Ctmcentration  of  Organics 
VI.  Treatment  Standards  for  Newlv  Listed 
Wastes 

A.  (Carbamat(!S 

1.  Proposed  Treatment  Standards 

2.  Request  for  Comments 

B.  Organobromincs 

1   Proposed  Treatment  Standards  for 

Organobromine  Wastes 
2.  Applicable  Technology 
(C  Aluminum  Potliners  (k088) 

1.  Possible  Determination  of  Inheri'ntIv 
Waste-Like 

2.  (Overview  of  Today's  Proposal 

a.  Proposed  Regulated  (Constituents 

b.  Specific  Companies  Investigating  K088 
Recover\-/Trcatmt:nt  Technologies 

VII  Improv(>ments  to  the  Existing  Land 
Disposal  Restrictions  Program 
A.  Completion  of  Universal  Treiitment 
Standards 

1.  Expansion  to  (Cover  All  Q)mponents  of 
Newly  Listed  Wastes  ((Carbam.ifes  and 
Organobromines) 

2.  UTS  Organic  Constituents  in  Wastewater 
and  Nonwastewater  Forms 

a.  Nonwasff!watcrs 

b.  Wastewaters- 

3.  Application  to  Listed  Waste 

a.  Wastewater-nonwastewater  pairs 

b.  Elimination  of  Redundant  Methods  of 
Treatment 

4.  Revision  to  the  .^(jetonitrile  Standard 

a.  The  acetonitrile  nonwastewater  standard 

b.  Revoking  the  special  wastewater/ 
nonwastewater  definition  for 
acrvlonitrile  wastes 

5.  Aggressive  Biological  Treatment  .is 
BOAT  for  Petroleum  Refinery  Wasti^ 

B  Dilution  Prohibition 

1.  Dilution  Prohibited  as  a  Method  of 
Treatment 

2.  Permissible  Dilution 

3.  Cyanide-Bearing  Wastes  and 
Combustion 

4.  Table  of  Inorganic  Metal  Bearuig  Wasttw 

5.  The  .Additicm  of  Iron  Dust  to  Stabilize 
Characteristic  Hazardous  Wastes: 
Potential  Classification  as  Impermissible 
Dilution 

(C.  Expansion  of  .Methods  Requiiing 

Incineration 
D.  Clean  I  p  of  40  (CFR  Part  2ti8 

1.  Section  2H8.8 

2.  S<;ctions  2«i8. 10—208.12 


3.  .Section  2(i8.2(0 
VIII.  Proposed  Prohibition  of  Hazardous 

Waste  as  Fill  Material 
I.X.  CCapacity  Determinations 

A.  Introduction 

B.  (Capacity  Analysis  Results  Summary 

C.  Requests  for  Comment 
.\.  .State  Authority 

.\.  Applicability  of  Rules  in  Authorizeil 

States 
B.  Effect  on  State  Authorization 
.\l.  Regulatory  Requirements 
.•\.  Regulator\'  Impact  Analysis  Pursii.uit  to 

Executive  Order  128hfS 

1.  Methodology  Section 

a.  Methodology  for  Estimating  the  .Affei.ti'd 
Universe 

b.  CCost  .Methodology 

c.  Economic  Impact  Methodology 

d.  Benefits  Methodology 

2.  Results 

a.  Volume  Ri'sults 

b.  CCost  Results 
c..Economi(.  Impact  Results 
d.  Benefit  Estimate  Results 

B.  Regulatory  Impact  -Analysis  for 

t underground  Injected  Wastes 
(C.  Regul.itorv  Flexibility  .Analysis 

D.  Paperwork  Ri-duction  .Act 

I.  Background 

A.  Summnry-  of  the  Statutory 
neqiiiremcnts  of  the  Wti-l  Hoznrdoas 
nnd  Solid  Waste  Amendments,  and 
Requirements  of  the  19'J3  Proposed 
Consent  Decree  With  tlir  Environmt'ntnl 
Defense  Fund 

The  Hazardous  and  Solid-Wastr 
.Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCR.A). 
enacted  on  November  8,  1984,  iargelv 
prohibit  the  land  disposal  of  untre.ited 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  Meet  the  treatment 
standard  for  the  waste  prior  to  land 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  unit  that  has  been  found 
to  .satisfy  the  statutory  no  migration  test. 
.A  no  migration  unit  is  one  from  which 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  RtlCRA  sections  3{)()4 
(d).  (e).  (o)(.=i). 

EP.A  was  required  to  promulgate  land 
disposal  prohibitions  and  treatment 
standards  by  May  8.  1990  for  all  wastes 
that  were  either  li.sted  or  identified  as 
hazardous  at  the  time  of  the  1984 
amendments  (RCRA  sections  3004(d). 
(e),  and  (g)),  a  task  EP.A  completed 
within  the  statutory  timeframes.  EP.A 
was  also  required  to  promulgate 
prohibitions  and  treatment  standards  lor 
wastes  identified  or  listed  as  hazardous 
after  the  date  of  the  1984  amendinci.ts 
within  six  months  after  the  listini;  nr 
identification  takes  eniH;t  (RCRA  s?  i  •  on 
30n4(g)(4)). 
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The  Agency  did  not  meet  this  latter 
siatutory  deadline  tor  ail  of  the  wastes 
identified  or  listed  after  the  19H4 
iiniiMidnients.  As  a  result,  a  suit  was 
filed  hv  the  Environmental  Defense 
1  11  lid  ('i:DF).  EPA  and  EDF  signed  a 
( oustMit  decree  that  establishes  a 
schedule  for  adopting  prohibitions  and 
Ireatnienl  standards  for  newly  identified 
atid  listed  wastes.  (EDF  v.  Bfilly.  Cat'. 
No.  H<M)r.9H.  D.D.C.)  This  proposed 
consent  dwjee  was  modified  as  a  re.sult 
of  the  court  decision  on  the  Third  Third 
final  rule  (Chemical  Wnstp  Mnnngeniffnt 
v  HFA.  n76  F.  2d  2  {D.C.  Cir.  1992),  cert, 
denied  113  S.  Ct.  Iflfil  (199:)):  hereafter 
referred  to  as  ClVAf  v.  EPA.  or  the  Third 
Third  opininn].  Today's  proposed  rule 
fulfills  .several  provisions  of  the 
proposed  con.sent  decree.  The  rule 
|)roposes  land  disposal  restrictions  for 
(.liaracteristic  hazardous  wastes 
managed  in  CWA  and  CVVA-equivalent 
treatnuint  systems,  and  injected  into 
underground  injection  control  (UlC) 
C;iass  I  nonhazardous  injection  wells 
regulated  under  the  SDWA.  Today's  rule 
also  propo.ses  treatment  standards  for 
carbamate  and  organobromine  wastes. 
The  rule  also  proposes  treatment 
standards  for  newly  listed  spent 
aluminum  potliners  (K088).  which 
a(:(.ording  to  the  proposed  consent 
decree  need  not  he  jiroposed  until  June 
M).  199.-) 

//  Smutunry  of  the  D.C.  Circuit's 
Opinion  on  the  Third  Third  Standards 
for  Ignilctble.  Corrosive.  Feacfive.  and 
Toxic  Chnracteristic  Wa.-ites  nnd  EPA 's 
Imph'nwntation  of  the  Opinion  to  Date 

Characteristic  hazardous  wastes  that 
are  treated  or  diluted  such  that  they  no 
longer  e.xhibil  the  hazardous 
characteristic  are  no  longer  subject  to 
KCRA  Subtitle  C  management 
statulards.  and  thus  may  be  discharged 
into  units  that  are  not  subject  to  the 
stringent  RCR.^  Subtitle  C  standards, 
such  as  UlC  wells.  In  C\\'M  v  EPA.  976 
1'  2(1  2  (DC.  Cir.  1992).  the  LI  S.  Court 
of  Appeals  for  the  DC.  Circuit 
interpreted  RCRA  section  3f«'4(iu)  as 
ref|uiring  treatment  of  underiv  ing 
luizanious  constituents  in 
decharacterized  hazardous  wastes  so  as 
to  minimize  threats  to  human  health 
and  the  environment.  As  yet.  the 
Agency  has  not  set  minimize  threat 
lev^ils  under  RCRi\  and  therefore  must 
re(|uire  treatment. 

Ihnvever,  the  Agency  has  a  process  to 
set  levels  under  the  Hazardous  Waste- 
Identification  Rule  (HVVIR).  If  risk-based 
minimize  threat  levels  are  established 
under  HVVIR,  these  levels  would 
implement  section  3004(m)  and 
consequently  supei^ede  the  technology- 
tiased  treatment  staiulards  presently 


utilized.  See  HVVTC  III.  886  F.  2d  at 
.162-63.  Wastes  treated  to  these  levels 
also  would  not  be  classified  as 
hazardous  wastes  and  consequently 
could  be  disposed  in  units  not  subject 
to  subtitle  C  standards  (e.g..  landfills  not 
receiving  federal  permits.)  EPA  has 
lodged  a  proposed  consent  decree  with 
the  U.S.  District  Court  to  propose  the 
HWIR  levels  not  later  than  August  1.5. 
199.->.  and  finalize  by  December  l.S, 
1996.  As  was  previously  mentioned,  the 
Agency  entered  into  a  consent  decree 
setting  out  a  schedule  for  fulfilling  the 
court's  mandate  for  the  wastes 
addressed  in  today's  rule.  This  consent 
decree  requires  the  Agency  to  set 
treatment  standards  for  these  wastes 
before  the  HWIR  rulemaking. 

That  being  said,  th^  risks  addres.sed 
by  this  rule,  particularly  UIC  wells,  are 
ver>'  small  relative  to  the  risks  presented 
by  other  environmental  conditions  or 
situations.  In  a  time  of  limited 
resources,  common  sense  dictates  that 
we  deal  with  higher  risk  activities  first, 
a  principle  on  which  EPA.  members  of 
the  regulated  community,  and  the 
public  can  all  agree. 

Nevertheless,  the  Agency  is  required 
to  set  treatment  standards  for  these 
relatively  low  risk  wastes  and  disposal 
practices  during  the  next  two  years, 
although  there  are  other  actions  and 
projects  with  which  the  Agency  could 
provide  greater  protection  of  human 
health  and  the  environment.  At  the 
same  time,  however.  EPA  has  sought  to 
exercise  the  full  extent  of  its  authority 
under  current  law  to  develop  innovative 
options  designed  to  significantly  lower 
the  potential  cost  of  these  controls  while 
ensuring  protectiveness,  such  as  giving 
credit  for  up-stream  reductions  in 
hazardous  constituents,  and  crafting 
limited  exemptions  for  wastewaters 
containing  de  minimis  amounts  of 
hazardous  constituents.  Through  the 
public  comment  process  and  further 
con.sultation  with  stakeholders.  EPA 
expects  to  obtain  guidance  for  any 
future  action  we  may  take. 

A  detailed  discussion  of  the  Agency's 
interpretation  of  the  opinion  in  CWMv. 
EPA  is  provided  in  the  next  section.  For 
background  information  on  the  relevant 
portions  of  the  Third  Third  final  rule 
(i.e.,  the  treatment  standards 
promulgated  for  hazardous  wastes 
exhibiting  the  characteristics  of 
ignitability.  corrosivity.  reactivity,  or 
Extraction  Procedure  (EP)  toxicity),  see 
55  FR  22653-22659  (June  1.  1990). 

The  Agency's  immediate  response 
following  issuance  of  the  opinion  can  be 
found  in  the  January  19,  1993 
Supplemental  Information  Report  to  the 
Notice  of  Data  Availability  (58  FR  4972). 
This  report  sets  out  the  Agency's 


options  for  complying  with  the  court's 
decision.  The  options  discussed  in  this 
report  applied  to  reactive,  as  well  as 
ignitable  and  corrosive  wa.stes,  siiu  e 
EPA  knows  of  no  inherent  differences 
among  these  wastes  with  respttct  to 
propensity  to  contain  haznrtlous 
constituents. 

1.  Sumnuiry  of  the  Third  Third 
Standards 

On  May  8.  1990.  EPA  promulgated 
regulations  addressing  the  last  of  five 
congressionnlly-niandiiled  prohibitions 
on  land  disposal  of  hazardous  wastes, 
which  was  the  third  one-third  ot  the 
schedule  of  restricted  hazardous  wa.stes. 
referred  to  as  the  Third  Third.  Among 
other  things,  the  Third  Third  final  rule 
promulgated  treatment  standards  and 
prohibition  efiective  dates  for  hazardous 
wastes  that  exhibited  one  or  more  of  the 
following  characteristics:  ignitability, 
corrosivitv.  reactivitv,  or  EP  toxicitv  (40 
CFR  261.21-261.24).'  The  Third  Third 
rule  established  treatment  standards  for 
the  characteristic  wastes  in  one  of  four 
forms:  (1)  a  concentration  level  equal  to 
or  greater  than,  the  characteristic  level. 
(2)  a  concentration  level  less  than  the 
characteristic  level;  (S)  a  specified 
treatment  technology  (e.g.,  for  ignitable 
wastes  containing  his.'h  levels  of  total 
organic  carbon);  and  (4)  a  treatment 
standard  of  "deactivation  "  which 
allowed  the  use  of  any  technology, 
including  dilution,  to  remove  the 
characteristic. 

The  Agency  also  evaluated  the 
applicability  of  certain  provisions  of  the 
land  disposal  restrictions'  framework 
with  respect  to  characteristic  wastes, 
including  wastes  regulated  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  or 
pretreatment  programs  under  sections 
402  and  307(b)  of  the  CWA  and  the 
SDWA  UIC  programs  to  try  to  ensure 
successful  integration  of  these  programs 
with  the  regulations  being  promulgated 
under  RCRA.  See  generally  55  FR 
22653-59  (June  1.  1990).  Specificaily. 
the  Agent:y  considered  tlu; 
appropriatene.ss  of  the  dilution 
prohibition  for  each  of  die  characteristic 
waste  streams,  and  the  applicability  of 
treatment  standards  expressed  as 
specified  methods. 

The  Agency  found,  generally,  that 
mixing  waste  streams  to  eliminate 
certain  characteristics  was  np[>ropriate 
and  permissible  for  corrosive 
wastewaters,  or  in  some  cases,  reactive 
or  ignitable  wa.stewaters.  Furthermore, 
EPA  stated  that  the  dilution  prohibition 
did  not  normally  apply  to  characteristic 
wastewaters  that  are  managed  in 
treatment  trains  including  surface 
impoundments  whose  ultimate 
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discharge  is  regulated  under  the 
pretreatment  and  NPDES  programs 
under  sections  307(b)  and  402  of  the 
CWA,  or  in  Class  I  underground 
injection  well  systems  regulated  under 
the  SDWA.  The  Agency  stated  that  the 
treatment  requirements  and  associated 
dilution  rules  under  the  CWA  are 
generally  consistent  with  the  dilution 
rules  under  RCRA,  and  that  the  Agency 
should  rely  on  the  existing  CWA 
provisions.  The  Agency  also  singled  out 
certain  particularly  toxic  wastewaters  to 
which  the  dilution  prohibition  still 
applies  notwithstanding  management  in 
CWA  systems.  40  CFR  268.3(b). 
Similarly,  EPA  stated  that  a  regulatory 
program  had  been  established  under  the 
SDWA  to  prevent  underground  injection 
which  endangers  drinking  water 
sources.  Class  I  deep  wells  inject  below 
the  lowermost  geologic  formation 
containing  an  underground  drinking 
water  source  and  are  subject  to  federal 
location,  construction,  and  operation 
requirements.  The  Agency  stated  that 
application  of  the  dilution  rules  to  these 
wastes  would  not  provide  further 
protection  to  human  health  and  the 
environment,  and  that  di.sposa)  of  these 
wastes  by  underground  injection  at  the 
characteristic  levels  was  as  sound  a 
practice  as  treating  them. 

2.  The  Court's  Decision 

On  September  25, 1992,  the  United 
Slates  Court  of  Appeals  for  the  Di.strict 
of  Columbia  Circuit  ruled  on  the  various 
petitions  for  review.  The  principal 
holdings  of  the  case  with  respect  to 
characteristic  wastes  are  that:  (1)  EPA 
may  require  treatment  under  RCRA 
section  3004(m)  to  more  stringent  levels 
than  those  at  which  wastes  are 
identified  as  hazardous,  976  F.  2d  at  12- 
14;  (2)  .section  3004(m)  requires  that 
treatment  standards  address  both  short- 
term  and  long-term  potential  harms 
posed  by  hazardous  wa.stes,  and 
consequently  must  result  in  destruction 
and  removal  of  hazardous  constituents 
as  well  as  removal  of  the  characteristic 
property,  id.  at  16, 17.  23.  As  a 
consequence,  dilution  is  permissible  as 
an  exclusive  method  of  treatment  only 
for  those  characteristic  wastes  that  do 
not  contain  hazardous  con.stituents  "in 
sufficient  concentrations  to  pose  a  threat 
to  human  health  or  the  environment" 
(i.e..  the  minimize  threat  level  in  .section 
3004(m)),  id.  at  16;  and  (3)  situations 
where  characteristic  hazardous  wa.stes 
are  diluted,  lose  their  characteristic(s) 
and  are  then  managed  in  centralized 
wastewater  management  land  dispo.sal 
units  (i.e.,  subtitle  D  surface 
impoundments  or  Class  I  nonhazardous 
injection  wells)  are  legal  only  if  it  can 
be  demonstrated  that  hazardous 


constituents  are  reduced  or  destroyed  to 
the  same  extent  they  would  be  pursuant 
to  otherwise  applicable  RCRA  treatment 
standards,  id.  at  7. 

As  a  consequence  of  these  holdings, 
the  court  held  that  the  deactivation 
standard  for  ignitable  and  corrosive 
wastes  did  not  fully  comply  with  RCRA 
section  3004(m).  This  was  because  that 
standard  could  be  achieved  by  dilution, 
and  dilution  fails  to  destroy  or  remove 
the  hazardous  constituents  that  can  be 
present  in  the  wastes.  Id.  (A  more 
detailed  analysis  of  the  D.C.  Circuit's 
Third  Third  opinion  is  found  in  section 
II  of  this  notice.) 

3.  Options  Prepared  for  the  Notice  of 
Data  Availability 

On  January  19, 1993,  EPA  published 
a  Notice  of  Data  Availability  to  solicit  as 
many  comments  as  possible  on  all 
issues  in  the  court  opinion  (58  FR  4972). 
The  Agency  prepared  a  Supplemental 
Information  Report  that  was  distributed 
to  the  public  that  set  out  the  Agency's 
options  for  complying  with  the  court's 
decision.  The  options  discussed  in  this 
report  applied  to  reactive,  as  well  as 
ignitable  and  corrosive  wastes,  since 
EPA  knows  of  no  inherent  differences 
among  these  wastes  with  respect  to 
propensity  to  contain  hazardous 
constituents. 

The  report  included  options  for 
establishing  treatment  standards  for  the 
underlying  hazardous  constituents  in 
ignitable,  corrosive  and  reactive  (ICR) 
wastes  that  would  haife  to  be  met  prior 
to  land  disposal  (including  disposal  in 
UIC  wells).  (It  should  be  noted  that  the 
Agency  also  believes  that  underlying 
hazardous  constituents  can  be  present 
in  wastes  displaying  the  toxicity 
characteristic.)  "Two  approaches  were  set 
out,  along  with  the  Agency's  views  on 
possible  advantages  and  disadvantages 
of  each. 

Under  approach  one,  the  Agency 
discussed  the  po.ssibiIity  of  adopting 
concentration  limits  for  underlying 
hazardous  constituents.  Under  approach 
two,  the  Agency  discussed  specifying 
required  treatment  technologies.  The 
Agency  discussed  how  these  possible 
approaches  might  apply  to  ICR  wastes 
that  are  not  managed  in  CWA 
centralized  wastewater  treatment 
.systems!  Furthermore,  the  applicability 
of  LDR  treatment  standards  to  CWA 
facilities,  and  possible  implementation 
scenarios  under  the  CWA,  were  also 
discussed. 

The  Agency  also  discussed  options  for 
how  to  determine  the  equivalency  of 
CWA  treatment  systems  with  treatment 
under  RCRA.  The  "equivalency" 
discussion  included  possible  options  for 
addressing  air  emissions,  leaks,  and 


sludges  from  CWA  treatment  surface 
impoundments.  Also  mentioned  were 
other  Agency  efforts  such  as  the 
Hazardous  Organic  NESHAPs  (HON)  (59 
FR  19402,  April  22,  1994)  developed  by 
the  Office  of  Air.  These  options  will  be 
developed  in  a  later  LDR  rulemaking, 
but  are  discussed  here  and  elsewhere  in 
this  preamble  in  order  to  inform  and 
gather  comments  from  all  potentially 
affected  persons. 

Approximately  60  public  comments 
were  received  in  response  to  the  Notice 
of  Data  Availability.  Those  that  pertain 
to  establi.shing  treatment  standards  for 
characteri.stic  waste  managed  in  CWA. 
CWA-equivalent,  and  Class  I 
nonhazardous  UIC  wells  have  been 
considered  as  this  proposed  rule  was 
developed. 

4.  Contents  of  the  Interim  Final  Rule 

EPA  issued  an  interim  final  rule  on 
May  24, 1993  (58  FR  29860)  to  address 
those  treatment  standards  that  were 
vacated  (as  opposed  to  remanded)  by 
the  court.  Today's  rule  propo.ses 
treatment  standards  for  some  of  the 
portions  of  the  rule  that  were  remanded 
The  distinction  between  vacated  and 
remanded  rules  is  that  vacated  rules  are 
no  longer  in  effect  after  the  court's 
mandate  issues,  whereas  remanded 
rules  remain  in  force  until  the  Agency 
acts  to  replace  them. 

The  Agency's  opinion  at  that  time  was 
that  the  rules  dealing  with  centralized 
wastewater  management  involving  land 
disposal  (§§  268.1(c)(3)  and  268.3(h)) 
were  remanded,  not  vacated.  (See  976  F 
2d  at  7,  19-26  where  these  rules  are 
di.scussed  and  not  expressly  vacated.) 
This  means  that  the  only  wastes  to 
which  the  interim  final  rule  applied 
were  those  ignitable  and  corrosive 
wastes  for  which  the  treatment  standard 
was  deactivation  (since  the  deactivation 
standard  for  these  wastes  was  vacated) 
and  which  were  not  managed  in  the 
types  of  centralized  wastewater 
management  sy.stems  covered  by  the 
remanded  rules  cited  above. 

The  Agency  thus  promulgated  revised 
treatment  standards  for  certain  ignitable 
and  corrosive  wastes  that  are  managed 
in  sy.stems  other  than  those  managed: 
(1)  In  centralized  wastewater  treatment 
systems  subject  to  the  CWA  or  in  Class 
I  underground  injection  wells  subject  to 
the  SDWA  UIC  program;  or,  (2)  hy  a  zero 
discharger  with  a  wastewater  treatment 
.sy.stem  equivalent  to  that  utilized  by 
CWA  dischargefs  prior  to  land  dispos;il 
The  treatment  standards  retained  the 
requirement  of  deactivation  to  remove 
the  hazardous  characteristic  (see  DEACT 
in  Table  1,  40  CFR  268.42);  however  the 
rule  also  set  numerical  treatment 
.standards  for  the  underlying  hazardous 
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constituents  that  could  reasonably  be 
expected  to  be  present  in  the  wastes. 
EPA  also  promulgated  alternative 
treatment  standards  of  incineration,  fuel 
substitution,  and  recovery  of  organics 
for  ignitable  wastes.  In  addition,  EPA 
established  new  precautionary  measures 
to  prevent  emissions  of  volatile  organic 
constituents  or  violent  reactions  during 
the  process  of  diluting  ignitable  and 
reactive  wastes. 

4 

5.  Regulation  of  Toxicity  Characteristic 
fTC)  Wastes  in  the  LDR  Phase  II  Rule 

On  March  29,  1990,  EPA  promulgated 
a  rule  that  identified  organic 
constituents  (in  addition  to  existing  EP 
metals  and  pesticide  constituents)  and 
levels  at  which  a  waste  is  considered 
hazardous  based  on  the  characteristic  of 
toxicity  (55  PR  11798).  Because  these 
wastes  were  identified  as  hazardous 
after  the  enactment  date  of  HSWA  in 
1984,  they  were  "newly  identified 
wastes"  for  purposes  of  the  LDR 
program.  Included  are  wastes  identified 
with  the  codes  D012  through  D043 
based  on  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP),  i.e.,  TC 
wastes.  In  the  LDR  Phase  II  final  rule  (59 
PR  47982.  September  19,  1994),  EPA 
established  treatment  standards  for  each 
of  these  constituents  if  they  are 
managed  in  systems  other  than  those 
regulated  under  the  CVVA,  those 
engaging  in  CWA-equivalent  treatment 
prior  to  land  disposal,  and  those 
injected  into  Class  I  deep  injection  wells 
regulated  under  the  SDVVA.  In  addition, 
because  wastes  exhibiting  the  TC  can 
contain  treatable  levels  of  other 
hazardous  constituents,  EPA  established 
treatment  standards  for  the  underlying 
hazardous  constituents  reasonably 
expected  to  be  present  in  the  waste. 
These  rules  are  consistent  with  the 
Third  Third  opinion  and  adopt  the  same 
approach  as  the  May  24,  1993  interim 
final  rule. 

Furthermore,  as  part  of  a  regulatory 
response  to  implement  the  court's 
ruling,  EPA  required  in  the  LDR  Phase 
II  final  rule  that  hazardous  constituents 
in  two  types  of  characteristic  wastes — 
high  total  organic  carbon  (TOC) 
ignitable  liquids  (DOOl)  and  halogenated 
pesticide  wastes  that  exhibit  the  toxicity 
characteristic  (D012-D017)— be  fully 
treated  before  those  wastes  are  disposed 
into  any  Class  I  nonhazardous  injection 
well  that  does  not  have  a  no-migration 
variance.  See  59  PR  at  48013.  Therefore, 
these  wastes  can  no  longer  be  legally  * 
diluted  to  remove  the  characteristic  and 
then  be  injected  into  Class  I 
nonhazardous  injection  wells. 


6.  Requirements  of  1993  Settlement 
Agreement  With  CWM,  et  al. 

This  proposed  rule  continues  to  fulfill 
the  requirements  of  the  settlement 
agreement  with  the  petitioners  in  CWM 
V.  EPA.  Today's  rule  proposes 
concentration-based  treatment  standards 
for  the  underlying  hazardous 
constituents  reasonably  expected  to  be 
present  in  ignitable,  corrosive,  reactive 
and  TC  wastes  managed  in  CWA  and 
CWA-equivalent  treatment  systems,  and 
injected  into  UIC  Class  I  nonhazardous 
injection  wells  regulated  under  the 
SDWA.  The  settlement  agreement  calls 
for  developing  standards  for  ignitable 
and  corrosive  wastes  only;  however,  the 
Agency  believes  that  underlying 
hazardous  constituents  may  also  be 
present  in  reactive  and  toxic  wastes,  and 
is  therefore  proposing  regulations  for 
these  wastestreams  as  well. 

Today's  rule  also  complies  with  the 
settlement  agreement  by  describing  and 
discussing  the  following  option  for 
implementing  the  opinion:  the 
identification  of  underlying  hazardous 
constituents  that  are  not  amenable  to 
treatment  in  certain  CVVA  centralized 
treatment  systems,  and  the  subsequent 
prohibition  on  the  introduction  of  such 
nonamenable  wastes  into  such  systems. 

II.  EPA's  Interpretation  of  the  Third 
Third  Opinion 

EPA's  action  in  this  rulemaking  is 
taken  to  implement  key  portions  of  the 
court's  mandate  in  CWM  v.  EPA.  the 
opinion  vacating  and  remanding  (among 
other  things)  EPA's  rules  allowing 
treatment  standards  for  hazardous 
constituents  in  characteristic  hazardous 
wastes  to  be  achieved  solely  by  diluting 
these  constituents.  EPA's  initial  view  of 
the  opinion  is  that  it  interprets  the 
statute  to  require  that  hazardous 
constituents  present  in  hazardous 
wastes  at  concentrations  exceeding  a 
minimize  threat  level  to  be  treated  so 
that  they  are  destroyed,  removed,  or 
immobilized  before  the  waste  is  land 
disposed.  Some  commenters  to  the  May 
24,  1993  interim  final  rule  and  the  LDR 
Phase  II  proposed  rule,  however,  have 
argued  that  dilution  nevertheless  can  be 
utilized  as  the  sole  means  of  treating 
characteristic  hazardous  wastes,  if 
dilution  reduces  hazardous  constituent 
concentration  levels  to  levels  reflecting 
either  performance  of  Best 
Demonstrated  Available  Technology 
(BOAT)  or  minimize  threat  levels.  This 
argument  is  based  largely  on  language  in 
the  court's  opinion  that  treatment  of 
hazardous  constituents  is  required  if, 
after  dilution,  hazardous  constituents 
are  present  in  concentrations  sufficient 
to  pose  a  threat  to  human  health  and  the 


environment.  See,  e.g.,  976  F.  2d  at  7, 
17,  18,  19-20.  23.  Some  commenters 
have  added  the  further  argument  that 
section  3004(m)  requires  that  treatment 
"substantially  reduce  the  toxicity  of  the 
waste",  which  is  accomplished  when 
dilution  lowers  hazardous  constituents 
to  BOAT  levels. 

If  these  arguments  were  accepted,  it 
would  mean  that  characteristic  wastes 
could  be  disposed  after  dilution, 
without  further  treatment  of  hazardous 
constituents,  provided  sufficient 
dilution  had  occurred.  Although  this 
argument  has  been  made  chiefly  by 
representatives  of  facilities  engaged  in 
underground  injection,  the  argument  is 
not  limited  to  the  injection  conte.xt,  or 
even  to  the  context  of  characteristic 
wastes.  Thus,  if  EPA  accepted  this 
argument,  it  would  mean  that  any 
hazardous  waste  could  be  land  disposed 
into  any  type  of  land  disposal  unit 
provided  the  waste  was  sufficiently 
diluted  before  land  disposal, 
notwithstanding  that  the  same  volume 
of  hazardous  constituents  as  in  the 
initial  waste  would  be  land  disposed. 

EPA  does  not  accept  this 
interpretation  of  the  court's  opinion  or 
of  the  statute.  In  the  Agency's  view,  the 
statute  and  opinion  are  best  interpreted 
by  requiring  hazardous  constituents  in 
hazardous  wastes  to  be  treated  so  that 
hazardous  constituents  are  destroyed, 
removed,  or  immobilized  before  land 
disposal.  The  Agency's  basis  for  this 
conclusion  is  set  out  below. 

A.  Statutory  Language 

Section  3004(m)(l)  requires  EPA  to 
establish,  as  a  precondition  to  land 
disposal  of  hazardous  waste,  treatment 
standards  "which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized." 
Although  the  first  prong  of  the  test — 
"substantially  diminish  the  toxicity  of 
the  waste" — conceivably  is  satisfied  by 
dilution,^  the  treatment  must  not  only 
diminish  the  waste's  toxicity  but  also  do 
so  in  a  manner  that  minimizes  short- 
term  and  long-term  harms  to  human 
health  and  the  environment.^ 


'  If.  for  example,  a  wastewater  starts  out  with 
cadmium  concentrations  exceeding  100  mg/l  and  is 
diluted  so  that  cadmium  is  present  at 
concentrations  below  the  MCL  of  0.1  mg/l,  the 
toxicity  of  the  waste  has  been  diminished. 

■^  "Treatment  is  required  not  only  for  purposes  of 
protecting  against  the  short-term  or  acute  risks 
associated  with  the  land  disposal  of  hazardous 
wastes,  but  more  importantly  focuses  on  the  long- 
term  hazards  associated  with  migration  of  the 
wastes  and  subsequent  contamination  of  ground  or 
surface  water."  130  Cong.  Rec.  S9178  duly  25. 


Furthermore,  although  EPA  has 
maintained  that  "minimization"  of 
threats  does  not  necessarily  require 
elimination  of  all  possible  hazards  (see. 
e.g..  55  PR  6641  and  n.l  (February  26, 
1990)).  the  phrase  certainly  requires 
something  more  substantial  than  merely 
diluting  hazardous  constituents. 

Allowing  the  waste's  toxicity  to  be 
diminished  solely  by  dilution  also  is  at 
odds  with  RCRA's  enumerated  goals 
and  policies.  Congress  prohibited  land 
disposal  of  hazardous  waste  because  of 
"long-term  uncertainties  associated  with 
land  disposal".^  and  persistence, 
toxicity,  mobility,  and  propensity  to 
bioaccumulate"  of  hazardous 
constituents  in  the  waste.  Sections  3004 
(d)(1).  (e)(1).  (g)(5);  Hazardous  Waste 
Treatment  Council  v.  EPA,  886  F.  2d 
1355, 1362-63  (D.C.  Cir.  1989),  cert, 
denied  111  S.  Ct.  139  (1990)  (upholding 
technolugy-based  treatment  standards 
due  to  the  uncertainties  inherent  in 
determining  when  land  disposal  is 
protective).  Land  disposal  of  untreated 
hazardous  waste  is  only  allowed  in 
"protective"  land  disposal  units, 
defined  as  meaning  units  from  which  no 
hazardous  constituents  will  migrate  for 
as  long  as  the  waste  remains 
hazardous — to  be  demonstrated  'to  a 
reasonable  degree  of  certainty".  Sections 
3004  (d)(1).  (e)(1).  (g)(5).  Allowing 
dilution  of  hazardous  constituents  fails 
to  take  account  of  these  long-term 
uncertainties,  propensity  to 
bioaccumulate.  and  the  like.  As  a  result, 
it  arguably  fails  to  minimize  long-term 
threats  posed  by  the  wastes. 

Another  provision  indicating  that 
Congress  did  not  intend  for  dilution  to 
be  a  means  of  treating  toxic  hazardous 
wastes  is  section  3004(h).  Congress,  in 
sections  3004(h)  (2)  and  (3).  authorized 
EPA  to  postpone  LDR  prohibition 
effective  dates  for  up  to  two  years 
(renewable  for  up  to  two  additional 
years  for  individual  facilities)  if  there  is 
inadequate  available  treatment  capacity 
for  a  particular  waste.  This  provision 
would  not  have  been  necessary  if 
dilution  could  be  used  as  a  means  of 
treatment,  since  it  would  never  take  two 
years  (or  longer]  for  a  facility  to  develop 
the  means  (i.e.  adding  dirt  or  water)  of 
diluting  wastes  to  meet  a  treatment 
standard. 


B.  Legislative  History 

The  legislative  history  states  that 
dilution  is  not  to  be  allowed  as  a  means 
of  treating  hazardous  constituents.  See 
S.  Rep.  No.  284.  98th  Cong.  2d  ses.s.  17, 
which  states  that  "(t)he  dilution  of 
wastes  by  the  addition  of  other  ' 

hazardous  wastes  or  any  other  materials 
during  waste  handling,  transportation, 
treatment,  or  storage  is  not  an 
acceptable  method  of  treatment  to 
reduce  the  concentration  of  hazardous 
constituents.  Only  dilution  which 
occurs  as  a  normal  part  of  the  process 
that  results  in  the  waste  can  be  taken 
into  account  in  establishing 
concentration  levels."*  The  House 
Report  is  similarly  explicit.'  The 
Conference  Report  similarly  states  that 
"the  Conferees  intend  that  through  the 
vigorous  implementation  of  the 
objectives  of  this  Act,  land  disposal  will 
be  eliminated  for  many  wa.stt's  and 
minimized  for  all  others,  and  that 
advani;ed  treatment,  recycling, 
incineration  and  other  hazardous  waste 
control  technologies  should  replace 
land  disposal."  H.  Rep.  No.  1133,  98th 
Cong.  2d  sess.  80. 

Other  legislative  history  indicates  that 
Congress  intended  for  EPA  to  adopt 
technology-based  treatment  standards: 
"The  requisite  levels  o(r)  methods  of 
treatment  established  by  the  Agency 
should  be  the  best  that  has  (sic)  been 
demonstrated  to  be  achievable.  This 
does  not  require  a  BAT-type  process 


1984)  (Statement  of  Sen.  Chaffee  introducing  the 
amendment  that  became  section  3004(m)) 

'See  also  section  ia02(b)(7]  which  states  that 
"certain  classes  of  land  disposal  facilities  are  not 
capable  of  assuring  long-term  containment  of 
certain  hazardous  wasi«s.  and  to  avoid  substantial 
risk  to  human  health  and  the  environment,  reliance 
oniand  disposal  should  be  minimized  or 
eliminated  •  •   •  " 


■•The  final  sentence  unduubtediy  refers  to 
situations  where  dilution  occurs  ,is  p.irt  of  the 
manufacturing  process  that  goncrates  the  waste  (.■«* 
Mou.se  Report  quoted  in  the  next  fooinote).  not  to 
dilution  that  o<x;urs  once  tha  waste  i«  generated. 

This  legislative  history  wa.<:  to  a  bill  coiUaining 
the  predecessor  provision  to  section  3004(m).  The 
rjiiical  provision  would  have  mandated  treatment 
only  of  hazardous  wastes  containing  signiPicant 
u>ncentrations  of  hazardous  constituents,  and 
required  treatment  to  levels  lh<it  would  be 
"protective",  defined  as  sali.sfying  the  no-migration 
test.  t'I'A  docs  not  view  these  differences  as  being 
critically  different  from  the  enacted  section 
3004(m).  and  so  views  the  Senate  Ingislativc  history 
as  l)eing  relevant  to  ascertaining  Congressit^nal 
intent  n^garding  dilution  of  ha/anlous  constituents 
as  a  means  of  achieving  treatment  standards. 

^  "The  D)mmitlee  intends  that  dilution  to  a 
concentration  less  than  the  specined  thresholds  by 
the  addition  of  other  hazardous  waste  or  any  o!h<>r 
material  during  waste  handling,  transportation, 
treatment,  or  storage,  other  than  dilution  which 
occurs  as  a  normal  part  of  a  manufacturing  pnicess, 
will  not  be  allowed.  Such  hazanlous  waste  would 
still  be  prohibited  from  land  disposal."  H.  Rep.  No. 
1<)8,  98th  Cong.  1st  sess.  34:  .see  al.«o  id.  al  38  ("(t)he 
Administrator  may  alsio  im[)ose  limitations  on  the 
use  of  waste  dilution  to  avoid  disposal  restrictions. 
The  late  (sic)  is  particularly  important  where 
regulations  are  based  on  concentrations  of 
hazardous  constituents.") 

The  House  Bill  did  not  expressly  require 
prelreatment  before  disposal,  the  scheme  of  the 
enacteti  l.iw.  but  nevertheless  itiuminaies 
Congressional  intent  not  to  allow  dilution  as  a 
means  of  treating  hazardous  consiiiuenis. 


•   *   *.  The  intent  here  is  to  require 
utilization  of  available  technology  in 
lieu  of  continued  land  disposal  without 
prior  treatment."  130  Cong.  Rec.  S  9178 
(daily  ed.  July  25, 1984)  (statement  of 
Sen.  Chaffee  introducing  the 
amendment  that  became  section 
3004(m));  see  also  130  Cong.  Rec.  2080;i 
(1984  (statement  of  Sen.  Moynihan  on 
section  3004(m)):  "The  requisite  levels 
o(r)  methods  of  treatment  established  by 
the  Agency  should  be  the  best  that  has 
been  demon.strated  to  be  achievable." 
The  legislative  histor>'  also  indicates 
that  Congress  intended  treatment  to 
result  in  destruction  of  total  cyanide 
and  organic  hazardous  constituents.  130 
Cong.  Rec.  S  9178  (statement  of  Sen. 
Chaffee).  Dilution  of  hazardous 
constituents,  of  course,  is  not  BDAT. 
and  does  not  destroy  or  remove 
hazardous  constituents. 

The  legislative  history  consequently 
strongly  supports  riding  section 
3004(m)  as  not  allowing  dilution  of 
hazardous.con.stituent.s. 

C.  Judicial  Opinions 

The  D.C.  Circuit's  position  in  the 
Third  Third  opinion  is  potentially 
contradictorj'  on  this  point.  At  points  in 
the  opinion,  as  noted  above,  this  court 
.states  that  dilution  could  satisfy  section 
3004(ni)  requirements,  perhaps  even  for 
hazardous  constituents.  Elsewhere, 
however,  the  court  unequivocally  st.nfed 
that  dilittion  does  not  satisfy  section 
3004(m)  because  hazardous  constituents 
are  not  destroyed,  removed,  or 
immohilized: 

\Vf  wish  to  make  explicit  the  impact  of  Diir 
hoKiin;',  *   •   *.  First,  where  dilution  to 
rem<)v<'  the  characteristic  meets  the 
di;flnition  of  treatment  under  section 
30(i4(tii)|l).  nothing  more  is  required. 
.S(!<:on<l.  where  dilution  removes  the 
chiinii  ti-ristic  but  does  not  "treat"  the  waste 
by  r<Mi;!(  \ng  the  toxicity  of  hazardous 
con.^titlllU^ts.  then  the  dccharacterized  waste 
may  In-  pl.iced  in  a  surface  impoundment  if 
and  only  if  fhi;  wsuItingCWA  treatment  fully 
(.om|>iii's  with  RCRA  section  .3(K)4(m)(l). 

In  other  words,  the  material  that 
conms  (tut  of  CWA  treatment  facilities 
that  employ  surface  impoundments 
must  remove  the  hazardous  constituents 
to  thi>  .same  extent  that  any  other 
treatnifiit  facility  that  complies  with 
RCKA  does.  97G  F.  2d  at  23.  Dilution 
thus  cannot  be  used  as  the  sole  means 
of  treating  hazardous  constituents 
becau.se  it  does  not  remove  hazardous 
constituents  from  the  waste.  The  court 
made  this  explicit  in  a  footnote 
quantifying  the  above-quoted  pas.sage: 

To  illustrate  RCRA's  ft)ciis  on  treatment  ot 
the  hazardous  ainstituents  in  a  waste, 
consider  a  waste  stream  hazardous  by 
characteristic  for  csidmium.  Both  the 
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characteristic  and  treatment  levels  for  the 
hazardous  waste  are  1.0  mg/1.  Assume  that  a 
stream  of  3.0  mg/1  daily  deposits  1000  liters 
into  a  treatment  facility.  A  RCRA  treatment 
facility  would  remove  at  least  2000  mg  of 
cadmium  from  the  waste  stream.  A  CWA 
must  do  the  same — although  to  do  so  it  will 
have  to  process  at  least  three  times  as  much 
water  (because  dilution  of  1000  liters  of  3.0 
mg/1  to  just  below  the  characteristic  level 
will  yield  just  over  3000  liters).  Allowing 
dilution  alone  would  decharacterize  the 
waste,  but  it  would  not  reduce  the  total 
amount  of  cadmium  entering  the 
environment.  976  F  2d  at  23  n.  8. 

Applying  this  same  standard  to 
injection  of  decharacteiized  wastewaters 
into  Class  I  nonhazardous  injection 
wells,  the  court  stated: 

{W)e  hold  that  dilution  followed  by 
injection  into  a  deep  well  is  permissible  only 
where  dilution  itself  fully  meets  section 
3004(m)(l)  standards  or  where  the  waste  will 
subsequently  meet  section  3004(m)(l) 
standards.  Because  deep  well  injection  is 
permanent  land  disposal,  our  holding  in 
effect  permits  diluted  decharacterized  wastes 
to  be  deep  well  injected  only  when  dilution 
meets  the  section  3004(m)(l)  standard  or 
where  the  deep  well  secures  a  no-migration 
variance.  976  F.  2d  at  25.  This  means  that 
"any  hazardous  waste  (must)  be  treated  in 
such  a  way  that  hazardous  constituents  are 
removed  from  the  waste  before  it  enters  the 
environment."  976  F.  2d  at  24  (emphasis 
added).  Since  injection  wells  are  disposal 
units  and  do  not  engage  in  treatment,  they 
are  incapable  of  satisfying  this  standard.  Id. 
at  25. 

EPA  believes  that  the  thrust  of  the 
opinion  is  to  require  treatment  of 
hazardous  constituents  before  land 
disposal.  The  court's  explicit  and 
quantified  insistence  that  treatment 
standards  are  to  reduce  mass  loadings  of 
hazardous  constituents  makes  this  clear. 
If  the  court  intended  to  allow  dilution 
as  the  sole  means  of  treating  hazardous 
constituents,  it  would  at  least  have 
discussed  how  this  squared  with 
statutory  language,  goals  and  objectives, 
and  legislative  history.  Thus,  the 
Agency  does  not  accept  the 
commenters'  reading  of  the  opinion. 
Today's  rule  consequently  proposes  that 
prohibited,  decharacterized  wastes  be 
treated  so  that  underlying  hazardous 
constituents  are  removed,  destroyed,  or 
immobilized  before  Hnal  disposal  into 
the  environment. 

III.  Integration  of  BOAT  With  Other 
Agency  Actions 

As  EPA  makes  decisions  in  this  LDR 
Phase  III  rule  on  so-called  end-of-pipe 
equivalence  for  direct  and  indirect 
dischargers  treating  prohibited, 
decharacterized  wastes  in  surface 
impoundments,  there  are  related 
Agency  rulemaking  activities  warranting 
mention:  The  LDR  Phase  IV  rule,  which 


will  consider  leaks,  sludges,  and  air 
emissions  from  surface  impoundments; 
the  Hazardous  Waste  IdentiHcation  Rule 
(HWIR),  which  provides  a  risk  based 
assessment  of  when  wastes  are 
hazardous,  and  may  result  in  capping 
the  extent  of  treatment  of  some 
hazardous  constituents;  the  Pulp  and 
Paper  and  Pharmaceutical  Industries 
effluent  limitations  guidelines  which 
affect  industries  using  impoundment- 
based  treatment  systems  to  manage 
decharacterized  wastes;  and  rules  for 
control  of  hazardous  air  pollutants 
issued  under  the  Clean  Air  Act  (CAA), 
which  regulate  similar  air  emissions. 
These  interrelationships  are  explored 
below,  so  that  the  public  can  be  made 
aware  of  how  future  regulations  may 
impact  decisions  to  be  made  in  response 
to  this  rule.  Comments  and  data  are 
requested  on  the  LDR  Phase  IV  options 
discussed  in  this  part. 

A.  Phase  I\' LDBs— Cross-Media 
Transfer  and  Equivalency  Issues 

1.  Cross-Media  Implications 

The  LDR  Phase  IV  rule  will  consider 
equivalent  treatment  for  centralized 
wastewater  treatment  systems  with 
impoundments  managing  wastewaters 
that  are  decharacterized.  The  principle 
potentially  at  issue  is  the  transfer  of 
pollutants  from  one  media  to  another 
without  being  destroyed,  removed,  or 
immobilized.  Treatment  of  the 
wastewaters  transfers  the  pollutants  ,  to 
groundwater  from  leaks,  or  to  the  air. 
The  transfer  of  pollutants  from  one 
media  to  another  is  an  Agency-wide 
concern.  The  environment  is  not  well 
served  by  piecemeal  regulation  which 
simply  transfers  pollutants,  nor  is 
industry  well-served  by  piecemeal 
regulation.  The  Agency's  preference  is 
to  look  at  these  situations  holistically  so 
that  pollutants  are  not  simply 
transferred,  and  so  that  the  Agency 
provides  industry  with  a  coordinated 
understanding  of  the  "environmental 
requirements"  for  all  media.  How  the 
Agency  pursues  this  preference  has  not 
been  decided,  but  the  following 
discussion  outlines  some  of  the  issues 
being  examined. 

2.  Background  of  Equivalency  Issues 
EPA  is  Considering  for  LDR  Phase  IV 

EPA  is  considering,  in  addition  to 
evaluating  equivalence  at  the  point  of 
ultimate  discharge  to  surface  waters  or 
to  a  Publicly-Owned  Treatment  Works 
(POTWs)  {"end-of-pipe  equivalence"), 
conditions  for  determining  equivalence 
of  treatment  for  decharacterized  wastes 
managed  in  nonhazardous  waste 
(subtitle  D)  surface  impoundments 
which  would  involve  consideration  of 


whether  treatment  is  not  equivalent  due 
to  cross-media  transfers  of  untreated 
hazardous  constituents.  In  evaluating 
the  above  approaches,  EPA  is  looking 
both  at  RCRA  and  other  Agency 
authorities  and  programs  that  would 
ensure  protection  and  provide  control 
equivalent  to  RCRA. 

The  Agency  has  not  made  any 
determination  as  to  the  best  manner  to 
implement  the  standard  enunciated  in 
the  opinion.  It  is  certain  that  the 
opinion  requires  at  least  a 
demonstration  of  end-of-pipe 
equivalence,  which  will  be 
accomplished  when  the  treatment 
standards  in  today's  proposed  rule  are 
finalized.  Whether  it  requires  more  is 
unclear.  The  opinion  appears  to  focus 
on  treatment  of  wastewaters.  For 
example,  the  court  stated  "treatment  of 
solid  wastes  in  a  CWA  surface 
impoundment  must  meet  RCRA 
requirements  prior  to  ultimate  discharge 
into  waters  of  the  United  States  or 
publicly  owned  treatment  works 
*   *   •  ."  976  F.  2d  at  20,  emphasis 
added).  See  also  id.  at  7,  20  (focus  on 
treatment  of  waste  "streams",  i.e.  the 
liquids  in  the  impoundment);  23  n.  8 
(reduction  of  mass  loadings  of 
hazardous  constituents  of  waste  stream 
entering  and  exiting  an  impoundment): 
24  (court  indicates  that  decharacterized 
wastes  are  not  held  permanently  in 
impoundments,  a  statement  that  is 
uniformly  correct  for  wastewaters  but 
not  wastewater  treatment  sludges);  24 
(court  focuses  on  treatment  of  "liquids" 
in  impoundments).  At  one  point,  the 
court  also  noted,  in  distinguishing 
between  subtitle  C  and  subtitle  D 
surface  impoundments,  that  sludges  in 
subtitle  C  impoundments  require  further 
management  in  accord  with  subtitle  C, 
id.  at  24,  n.  10,  perhaps  suggesting  by 
negative  implication  that  sludges  in 
subtitle  D  impoundments  do  not. 

Equally  important,  the  court  held  that 
"RCRA  requires  some  accommodation 
with  (the)  CWA",  id.  at  20,  see  also  id. 
at  23,  indicating  that  to  some  degree 
RCRA  need  not  mandate  a  wholesale 
disruption  of  e.xisting  wastewater 
treatment  impoundments,  provided  the 
CWA  treatment  system  really  achieves 
treatment  equivalent  to  RCRA  section 
3004(m)  treatment:  "In  other  words, 
what  leaves  a  CWA  treatment  facility 
can  be  no  more  toxic  than  if  the  waste 
streams  were  individually  treated 
pursuant  to  the  RCRA  treatment 
standards."  Id. 

On  the  other  hand,  the  opinion  can  be 
read  more  broadly  to  encompass 
requirements  respecting  surface 
impoundment  integrity.  The  court's 
fundamental  concern  with  dilution, 
echoing  the  requirements  of  .section 
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3004(m),  is  that  dilution  does  not 
reduce  or  destroy  hazardous 
constituents,  and  thus  does  not  prevent 
those  constituents  firom  entering  the 
environment.  Id.  at  22,  24.  29-30;  see 
also  id.  at  23  n.  8  stressing  the  court's 
holding  that  total  mass  loadings  of 
pollutants  "entering  the  environment" 
must  be  reduced  in  order  to  comply 
with  section  3004(m). 

Moreover,  the  coiul  distinguished  a 
number  of  times  between  temporary 
placement  of  diluted  wastes  in 
impoundments  for  treatment  and 
permanent  disposal  in  land  disposal 
units,  stating  that  only  the  temporary 
placement  represents  a  satisfactory 
accommodation  between  RCRA  and  the 
CWA.  Id.  at  24,  25.  To  the  extent 
hazardous  constituents  leak  or  volatilize 
from  impoundments,  it  can  be  argued 
that  permanent  disposal  of  untreated 
hazardous  constituents  is  occurring. 

The  schedule  for  issuing  the  LDR 
Phase  III  and  TV  rules  are  both  subject 
to  settlement  agreement,  and,  according 
to  the  schedule  established  by  these 
settlement  agreements,  will  be  proposed 
only  six  months  apart.  Therefore, 
industry  will  be  able  to  evaluate  the 
LDR  Phase  III  proposed  end-of-pipe 
equivalency  requirements  while  keeping 
in  mind  the  upcoming  LDR  Phase  IV 
rule  which  must  consider  sludges,  leaks, 
and  air  emissions  from  treatment 
surface  impoundments.  The  Agency  has 
not  yet  decided  how  to  pursue  the 
potential  equivalency  issues  related  to 
sludges,  leaks,  or  air  emissions; 
however,  the  Agency  is  taking  this 
opportunity  to  discuss  the  issues  and 
potential  options  in  these  three  area.s. 
Furthermore,  the  Agency  solicits  data 
characterizing  sludges,  leaks,  and  air 
emissions  from  surface  impoundments, 

a.  Sludges.  Characteristic  wastewaters 
managed  in  CWA  and  CWA-equivalent 
impoundment-based  systems  invariably 
are  treated  to  generate  a  sludge.  Under 
EPA's  existing  interpretations  of  the 
rules,  such  sludges  are  usually 
considered  to  be  prohibited  wastes  only 
if  they  are  themselves  hazardous.  55  FR 
at  22661.  This  is  because  generation  of 
a  new  treatability  group  is  considered  to 
be  a  new  point  of  generation  for 
purposes  of  determining  where  LDR 
prohibitions  attach.  The  Agency  has  not 
determined  whether  the  court  decision 
could  or  should  be  read  to  invalidate 
this  interpretation  (although  the  Agency 
adopted  a  "waste  code  carry  through" 
approach  for  the  characteristic  wastes 
addressed  in  the  emergency  interim 
final  rule).  This  will  be  an  issue  that 
must  be  resolved  in  the  LDR  Phase  IV 
rule. 

In  addressing  this  issue,  it  should  be 
noted  that  the  LDR  treatment  standards 


for  nonwastewaters  and  wastewaters  are 
by  now  well  established.  There  are  521 
hazardous  waste  codes  subject  to  LDR 
technology-based  treatment  standards. 
In  instances  where  analytical  methods 
are  available,  these  hazardous  wastes 
are  subject  to  UTS  that  were 
promulgated  in  the  LDR  Phase  II  final 
rule  (UTS  are.  however,  based  on 
treatment  standards  that  have  been  in 
effect,  in  some  cases,  since  1986  and 
thus  are  well  established).  While  no 
decision  has  been  made  on  whether  to 
regulate  these  sludges,  if  the  Agency 
decides  to  control  sludges  from  CWA 
and  CWA-equivalent  surface 
impoundments,  the  treatment  standards 
(UTS  levels)  are  already  in  place. 

EPA  believes  that  the  likely  impact  of 
such  an  approach  would  be  mixed — that 
is,  some  facilities  will  continue  to  use 
surface  impoundments  and  remove  and 
treat  the  sludge,  if  necessary,  while 
others  will  move  away  from  the  use  of 
surface  impoundments.  For  example, 
aggressive  biological  treatment,  such  as 
that  typically  used  by  the  petroleum 
refining  industry,  may  achieve  UTS 
levels  as  generated.  Sludges  from 
primary  treatment  in  surface 
impoundments  are  more  likely  to 
exceed  UTS  levels.  If  the  Agency 
decides  to  control  sludges,  such  an 
approach  may  impose  significant  costs 
on  the  facility.  Subjecting  sludges  to 
UTS  may  encourage  pollution 
prevention  and  recycling  alternatives  to 
be  used  prior  to  placement  of  wastes  in 
the  impoundment,  so  that  sludge 
treatment  standards  are  not  triggered. 
Comments  are  solicited  on  these  issues. 

b.  Leaking  Surface  Impoundments. 
While  hazardous  wastes  entering 
surface  impoundments  constitute 
temporary  land  disposal  (because  they 
are  being  placed  there  for  treatment), 
leaks  from  such  impoundments 
constitute  permanent  land  disposal. 
Such  permanent  land  disposal  was 
clearly  a  concern  of  the  court.  976  F.  2d 
at  25-6. 

The  Agency  is  considering  the 
following  additional  controls  if  the 
decision  is  made  to  address  leaking 
surface  impoundments: 

EPA  already  has  UTS  limits  that 
could  be  applied  to  the  influent  into  the 
surface  impoundment  vyhen  it  is 
determined  that  it  leaks  underlying 
hazardous  constituents  at  levels  above 
UTS.  Applying  UTS  to  the  infiuent 
would  assure  that  only  wastes  that  have 
been  treated  in  a  manner  equivalent  to 
RCRA  treatment  are  land  disposed. 

EPA  is  also  considering  applying 
seme  of  the  subtitle  D  municipal  solid 
waste  landfill  criteria  to  address  leaking 
surface  impoundments  (Municipal 
Landfill  Rule  (56  FR  50978,  October  9, 


1991).  The  impacts  of  such  an  approach 
on  aggressive  biological  surface 
impoundments  may  not  be  significant. 
On  the  other  hand,  facilities  with 
leaking  impoundments  engaged  in 
primary  treatment  could  have  to 
perform  some  type  of  action  such  as 
retrofitting,  remediating  groundwater,  or 
switching  to  tank  treatment. 

A  third  option  being  considered  is 
using  triggering  controls  based  on  the 
potential  risk  of  any  leak.  The  Agency 
could  require  as  a  performance  standard 
that  owners  demonstrate  that  the 
expected  leaks  would  pose  a  low  level 
of  risk  to  nearby  receptors.  Facilities 
would  have  the. flexibility  to  change  the 
influent,  install  engineering  controls,  or 
limit  potential  exposure  in  order  to 
comply  with  this  performance  standard. 

c.  Air  Emissions.  Achieving 
wastewater  or  nonwastewater  standards 
by  merely  transferring  hazardous 
constituents  to  the  air  may  be 
inconsistent  with  the  court  opinion  in 
that  excessive,  uncontrolled 
volatilization  could  be  viewed  as 
unequivalent  treatment,  or  unsafe 
treatment  conditions.  For  example, 
treatment  of  volatile  organic  compounds 
in  surface  impoundments  may  achieve 
compliance  with  a  wastewater  treatment 
standard  by  simply  transferring 
pollutants  to  the  air. 

If  EPA  should  determine  that  the 
courts  opinion  should  be  read  to 
require  control  of  excessive 
volatilization  from  impoundments  to 
demonstrate  equivalent  treatment,  one 
option  is  deferral  to  CAA  NESHAP 
standards,  such  as  the  Benzene  W^ste 
Operations  NESHAPs  and  the  HON.  The 
Benzene  NESHAPs  were  promulgated 
on  January  17,  1993,  and  the  HON  was 
promulgated  on  April  22, 1994  (59  FR 
19402).  The  Agency  will  explore  further 
whether  the  CAA  standards  for 
hazardous  air  pollutants  provide 
equivalent  protection  or  control  of  the 
hazardous  constituents  of  concern. 

Another  option  is  extend  the 
applicability  of  existing  air  emission 
controls  in  RCRA — the  recently 
promulgated  RCRA  Air  Emission 
Standards  (59  FR  62585  (Dec.  6, 1994)). 
The  RCRA  Air  Emission  Standards  are 
self-implementing  and  are  applicable  to 
90-day  units  at  hazardous  waste 
generator  sites.  These  standards  do  not 
apply  to  surface  impoundments  which 
receive  waste  that  was  hazardous  at  the 
point  of  generation  but  was 
"decharacterized"  (i.e.,  rendered 
nonhazardous)  before  being  placed  in 
the  surface  impoundment. 

The  approacn  EPA  is  considering  in 
the  second  option  is  a  "target  mass 
removal",  which  would  ensure  that 
hazardous  constituents  are  effectivelv 
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removed  or  destroyed  and  that 
standards  are  not  achieved  through 
dilution  or  air  emissions.  A  key  to  this 
approach  is  that  all  waste  streams 
commingled  with  the  hazardous  waste 
streams  are  accounted  for,  and 
calculations  are  made  to  ensure  that 
dilution  is  not  credited  toward 
achieving  the  standard.  The  target  mass 
removal  approach  is  to  identify  a 
hazardous  waste  at  its  point  of 
generation  and  determine  the  mass  of 
hazardous  constituents  that  must  be 
removed  to  meet  UTS.  The  mass  of 
constituents  removed  can  be  calculated 
by  comparing  a  post-treatment  waste 
determination  to  the  p)oint  of  generation 
waste  determination.  An  alternative  is 
to  calculate  the  percent  reduction  of 
hazardous  constituents  thstf  is  required 
to  meet  the  standard,  and  ensure  that 
associated  treatment  devices  operate  at 
that  level  of  efficiency.  Application  of 
this  approach  could  also  address  the 
issue  of  nonamenable  waste  discussed 
in  Section  VI  of  this  preamble. 
Comments  are  solicited  on  the 
application  of  this  approach. 

The  likely  impacts  of  establishing  air 
emission  requirements  are  that  facilities 
will  pursue  pollution  prevention, 
recycling,  steam  stripping  or  other 
treatment  to  remove  volatile  organies 
prior  to  treatment  in  surface 
impoundments.  Under  this  approach, 
hazardous  constituents  would  either 
need  to  be  removed  prior  to  entering  the 
surface  impoundment,  or  the 
impoundment  would  have  to  be 
retrofitted  in  a  way  that  prevents  escape 
of  air  emissions. 

Comments  and  data  are  solicited  on 
options  for  addressing  these  three  areas 
of  potential  cross  media  transfer  from 
wastewater  treatment  surface 
impoundments.  Comments  and  data  are 
also  solicited  on  potential  costs  and 
human  health  benefits. 

B.  The  Hazardous  Waste  Identification 
Bale  (HWIB) 

A  recurring  concern  expressed  by 
many  commenters  is  the  relationship 
between  technology-based  and  risk- 
ba.sed  RCRA  limits.  EPA  has  established 
technology-based  limits  for  all  LDR 
rules  and  will  continue  to  do  so  in  the 
LDR  Phase  III  rule.  The  Agency  is 
considering  the  establishment  of  risk- 
based  levels,  however,  under  the  HWIR 
that  is  scheduled  to  be  proposed  in  the 
fall  of  1995. 

The  integration  of  the  two  approaches 
could  impact  how  facilities  comply  with 
all  LDR  treatment  standards.  For 
example,  if  the  HWIR  risk-based  limits 
are  determined  to  minimize  threats  to 
human  health  and  the  environment, 
when  they  are  higher  than  the  LDR 


standards  (less  stringent),  they  will 
satisfy  RCRA  section  3004(m)  and  the 
waste  wwdd  not  have  to  be  treated  to 
meet  the  LDR  technology-based  limits. 
HVVTC  III,  886  F.  2d  at  362.  Integration 
of  the  LDR  and  HWIR  will  be  further 
addressed  in  the  HWIR  rulemaking 
process. 

C.  Water  Bules — the  Pulp  and  Paper  and 
Pharmaceutical  Industries  Rules 

The  LDR  Phase  UI  end-of-pipe  RCRA 
wastewater  treatment  standards  (i.e.,  the 
standards  which  will  satisfy  the  end-of- 
pipe  equivalence  standard  enunciated 
by  the  court)  being  proposed  today  will 
be  applied  at  the  same  location  that 
CWA  effluent  Limitation  guidelines  and 
pretreatment  standards  are  currently 
applied.  EPA  is  currently  amending 
effluent  limitation  guidelines  and 
standards  for  two  industries  that  use 
surface  impoundments  extensively:  the 
pulp  and  paper  and  the  pharmaceutical 
industries.  Both  of  these  rules  are 
considering  in-process  limitations  of  the 
highly-volatile  constituents. 

The  combined  CWA  and  CAA  Pulp 
and  Paper  rule  was  proposed  on 
December  17. 1993  (58  FR  66077).  The 
Pharmaceutical  Industry  effluent 
guidelines  are  scheduled  to  be  proposed 
by  February  1995.  One  key  issue,  with 
respect  to  both  of  these  industry 
categories,  is  the  timing  of  these 
amended  effluent  guidelines  and 
standards  in  relation  to  promulgation  of 
LDR  Phase  lU  standards.  EPA  believes 
that  these  amended  guidelines  and 
standards  should  establish  end-of-pipe 
equivalence.  However,  these  amended 
rules  may  not  be  promulgated  or 
effective  until  after  this  LDR  Phase  III 
rule  takes  effect.  For  reasons  discussed 
later  in  today's  preamble,  however,  EPA 
is  proposing  to  wait  until  the  amended 
rules  for  these  industrial  categories  take 
effect  before  establishing  end-of-pipe 
equivalence  standards  for  these 
industries. 

IV.  End-of-Pipe  Treatment  Standards 

A.  EPA 's  General  Approach  to  Setting 
Treatment  Standards  and  Its  Relation  to 
the  End-of-Pipe  Standards  Proposed 
Today 

In  the  recently-promulgated  LDR 
Phase  II  rule,  EPA  significantly 
simplified  the  existing  treatment 
standards  by  adopting  Universal 
Treatment  Standards  (UTS).  59  FR 
47982  (September  19, 1994).  These 
standards  apply  the  same  concentration 
limit  for  the  same  constituent  in  all 
prohibited  wastes.  The  Agency  believes 
these  standards  are  typically  achievable 
for  all  prohibited  wastes,  and  greatly 
improve  the  implementation  of  the  LDR 


program  by  reducing  the  numbers  of 
different  treatment  standards  from 
thousands  to  essentially  one  per 
constituent. 

That  being  said,  however,  the  Agent:y 
is  nevertheless  proposing  today  that 
UTS  not  apply  to  hazardous 
constituents  in  decharacterized 
wastewaters  discharged  by  CWA 
facilities  subject  to  the  rule  so  long  as 
the  facility  is  subject  to  an  appropriate 
CWA  technology-based  or  water  quality- 
based  standard  or  limitation  for  that 
hazardous  constituent.  As  explained 
more  fully  in  section  B  below,  the 
Agency  beheves  that  such  CWA 
limitations  and  standards  satisfy  RCRA 
section  3004(m)  requirements  and 
therefore  that  the  best  means  of 
integrating  RCRA  and  CWA 
requirements  is  to  have  the  CWA 
limitation  or  standard  be  the  RCR,A 
treatment  standard  as  well.  This  choice 
by  the  Agency,  should  it  be  finalized, 
should  not  be  viewed  as  any  retreat 
from  general  applicability  of  UTS. 
Indeed,  as  proposed  elsewhere  in  this 
preamble,  EPA  is  proposing  to  apply 
UTS  to  various  newly  identified  and 
listed  wastes,  as  well  as  to  prohibited 
decharacterized  wastes  injected  into 
Class  1  nonhazardcus  injection  wells. 

B.  End-of-Pipe  Treatment  Standards  for 
Clean  Water  Act  and  Equivalent 
Wastewater  Treatment  Systems 

As  discussed  before,  EPA  must 
impose  treatment  standards  on  wastes 
that  heretofore  have  not  been  subject  to 
RCRA  regulation.  Both  RCR.^  and  CWA 
programs  require  treatment  notification, 
monitoring,  and  enforcement;  however, 
they  do  so  using  different  procedures. 
This  rule  proposes  an  approach, 
discussed  in  the  following  subsections, 
that  integrates  requirements  under  both 
statutes  to  the  maximum  extent 
possible. 

The  nonhazardous  waste  suriace 
impoundments  in  CWA  and  CWA- 
equivalent  systems  currently  have  no, 
RCRA  permit.  For  CWA  systems,  the 
discharge  into  navigable  waters  are 
subject  to  a  NPDES  permit,  while 
discharges  to  POTWs  cure  subject  to 
pretreatment  standards.  EPA  is  today 
proposing  to  require  that  the  treatment 
standard  be  met  at  the  same  point  that 
the  NPDES  and  pretreatment  limits  are 
required  to  be  met:  Generally,  at  end-of- 
pipe.  CWA-equivalent  systems  may  be 
subject  to  state  or  local  permits,  and 
would  be  subject  to  the  treatment 
standards  before  final  discharge  to  the 
land. 
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1.  CWA  Standards  and  Limitations  as 
RCRA  Section  3004(m)  Treatment 
Standards 

,    RCRA  section  1006(b)  requires  EPA 
(among  other  things)  to  integrate 
provisions  of  RCRA  and  the  CWA  when 
implementing  RCRA  and  to  avoid 
duplication  to  the  maximum  extent 
possible  with  CWA  requirements.  In 
keeping  with  this  requirement,  EPA  is 
proposing  to  implement  the  end-of-pipe 
equivalency  standard  in  the  court's 
opinion  so  that  a  technology-based  or 
water  quality-based  CWA  standard  for 
an  underlying  hazardous  constituent  in 
a  CWA  facihty's  discharge  will  also  be 
considered  to  be  the  RCRA  BDAT 
treatment  standard  for  that  constituent. 
(If  a  CWA  standard  for  an  underlying 
hazardous  constituent  is  not  included  in 
.  the  CWA  permit,  the  facility  must  meet 
UTS  at  end-of-pipe.  See  further 
discussion  in  the  next  subsection.) 
Consequently,  satisfying  the  CWA 
standard  or  limitation  for  that 
constituent  will  also  satisfy  RCRA. 
Thus,  for  example,  if  a  facility  managing 
decharacterized  wastes  containing 
benzene  has  an  NPDES  permit  with  a 
limitation  for  benzene  which  refiects 
Best  Available  Technology  (BAT),  that 
limitation  would  also  satisfy  RCRA  LDR 
requirements.  In  addition,  the  facility 
would  not  be  subject  to  a  separately 
enforceable  RCRA  standard  for  benzene. 
In  order  to  limit  the  amount  of  potential 
administrative  duplication,  EPA  is 
proposing  that  the  standard  remain 
enforceable  only  under  the  Clean  Water 
Act. 

EPA  is  proposing  that  a  technology- 
based  CWA  limitation  or  standard  for  a 
hazardous  constituent  satisfies  RCR.^ 
because  such  a  limitation  or  standard 
best  reflects  the  capability  of  best 
treatment  technologies  to  treat  a  specific 
industry's  wastewater  (or,  when  the 
limitation  is  determined  by  a  permit 
writer  using  Best  Professional  Judgnient, 
a  specific  plant's  wastewater).  The 
RCRA  UTS  for  wastewaters  were 
developed  by  transferring  performance 
data  from  various  industries,  and  thus 
EPA  need  not  make  that  same  transfer 
when  industry-specific  (or  plant- 
specific)  wastewater  treatment  data  is 
available.  (EPA  notes,  however,  that  the 
UTS  reflect  treatment  of  wastewater 
matrices  that  are  particularly  difficult  to 
treat,  and  hence  that  the  Agency's 
conclusion  that  these  standards  are 
typically  achievable  is  sound.) 

It  is  also  reasonable  for  water  quality- 
based  limitations  to  satisfy  RCRA 
requirements.  These  limitations  must  be 
at  least  as  stringent  as  the  limitations 
required  to  implement  an  existing 
technology-based  standard.  (See  CWA 


section  301(b)(1)(c).)  Even  where  there 
is  no  existing  BAT  limitation  for  a  toxic 
or  nonconventional  pollutant,  a  permit 
writer  must  determine  whether  BAT 
would  be  more  stringent  than  the 
applicable  water  quality-based 
limitation,  and  again,  must  apply  the 
more  stringent  of  the  two  potential 
limitations.  (40  CFR  125.3(c)(2).) 
Consequently,  a  water  quality-based 
limitation  not  only  reasonably  satisfies 
RCRA  section  3004(m)  requirements, 
but  can  be  viewed  as  a  type  of  site- 
specific  minimize  threat  level. 

If  a  facility  has  received  a 
Fundamentally  Different  Factors  (PDF) 
variance,  EPA  is  proposing  that  the 
limitations  established  by  that  variance 
also  satisfy  RCRA  requirements. 
Limitations  established  by  the  PDF 
variance  process  are  technology-based 
standards  reflecting  facility-specific 
circumstances,  and  hence  can 
appropriately  be  viewed  as  BDAT  as 
well,  just  as  with  RCRA  treatability 
variance  standards.  See  51  FR  at  40603 
(Nov.  7, 1986). 

EPA  also  believes  that  there  are 
adequate  constraints  in  the  CWA 
implementing  rules  to  prevent  these 
end-of-pipe  standards  from  being 
achieved  by  means  of  dilution.  First, 
many  of  the  effluent  limitation 
guidelines  and  standards  regulate  the 
mass  of  pollutants  discharged,  and  thus 
directly  regulate  not  only  the 
concentration  of  pollutant  discharged 
but  the  degree  of  wastewater  flow  as 
well.  Where  rules  are  concentration- 
based,  NPDES  permit  writers  can  set 
requirements  which  preclude  excessive 
water  use,  and  EPA  has  so  instructed 
permit  writers.  (See  58  FR  66151, 
December  17, 1983,  encouraging  permit 
writers  to  estimate  reasonable  rate  of 
flow  per  facility  and  factor  that  flow 
limit  into  the  permit.)  These  permit 
conditions  can  take  the  form  of  best 
management  practices,  explicit  mass 
limitations,  and  conditions  on  internal 
waste  streams.  40  CFR  122.44(k); 
122.45(f),  (g)  and  (h).  Indirect 
dischargers  are  also  subject  to  specific 
CWA  dilution  rules  in  both  the  general 
pretreatment  rules  and  the  Combined 
Wastestream  Formula  (as  well  as 
through  many  of  the  categorical 
standards).  40  CFR  403.6(d)  and  (e). 
Many  of  the  guidelines  and  standards  '  , 
also  preclude  addition  of  stormwater 
runoff  to  process  wastewater  to  preclude 
achieving  treatment  requirements  by 
means  of  dilution.  The  Agency  is 
accordingly  of  the  view  that  end-of-pipe 
equivalence  would  be  achieved  by 
treatment  that  removes  or  destroys 
hazardous  constituents,  as  required  by 
section  3004(m).  (This  discussion,  of 
course,  still  leaves  open  the  questions. 


left  for  the  LDR  Phase  IV  rule,  of  how 
existence  of  leaks,  air  emissions,  or 
depositions  of  constituents  in  sludges 
affects  determinations  of  equivalent 
treatment  and  similar  issues.) 

With  respect  to  indirect  dischargers, 
EPA  is  further  proposing  that  national 
categorical  standards  or,  potentiallv, 
plant-specific  standards  contained  in 
control  mechanisms  (i.e.  contracts 
between  industrial  users  and  the  POTW 
or  other  governmental  entity)  satisfy 
RCRA  where  these  standards  reflect 
pass  through  findings.  If  it  is  found  that 
a  particular  pollutant/hazardous 
constituent  will  not  pass  through  to 
navigable  waters  because  of  efficacious 
treatment  by  the  POTW,  there  will  be 
full-scale  treatment  of  the  pollutant/ 
hazardous  constituent  before  its  final 
release  into  the  environment.  EPA  is 
proposing  that  such  full-scale  treatment 
satisfies  the  court's  equivalency  test. 
EPA  is  also  proposing  to  add  such  pass- 
through  situations  as  a  valid  ground  for 
indirect  dischargers  to  obtain  a  RCR.A 
treatability  variance,  for  the  same 
reasons. 

However,  the  Agency  is  not  proposing 
that  standards  based  on  interference 
with  POTW  operations  be  deemed  to 
also  satisfy  RCRA  requirements. 
Interference  findings  reflect  the  effect 
the  pollutant  may  have  on  overall 
POTW  treatment,  not  necessarily 
treatment  of  the  particular  constituent. 
Because  the  relationship  of  an 
interference-based  standard  with 
treatment  of  a  particular  pollutant  is 
tenuous,  the  Agency  does  not  believe 
such  a  standard  can  be  said  to  be 
equivalent  to  RCRA  treatment.  The 
Agency  solicits  comment  on  the 
prevalence  of  interference-based 
standards. 

2.  Implementation  When  CWA 
Standards  and  Limitations  Will  Be  the 
Exclusive  Standard 

a.  Direct  Dischargers 

EPA  is  proposing  that  if  a  direct 
discharger  subject  to  this  rule  (i.e. 
generating  ICRT  wastes  containing 
hazardous  constituents  at 
concentrations  exceeding  UTS  at  the 
point  the  wastes  are  generated  and 
treating  those  wastes  in  surface 
impoundments)  has  an  NPDES  permit 
containing  a  limitation  for  that  pollutant 
ba.sed  on  BAT,  New  Source  Performance 
Standards,  or  a  more  stringent  water 
quality  standard,  or  is  regulated  through 
controls  on  an  indicator  pollutant,  then 
there  are  no  RCRA  requirements  other 
than  documentary  recordkeeping.  An 
indicator  pollutant  is  a  pollutant  for 
which  control  of  that  pollutant  is 
considered  to  indicate  control  of  a 
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specific  constituent.  For  example,  total 
phenols  is  an  indicator  for  a  specific 
phenol.  The  Agency  solicits  comments 
on  specific  circimistances  where  a 
pollutant  is  an  indicatcH'  of  a  specific 
underlying  hazardous  constituent. 

If  the  existing  NPDES  permit  either 
does  not  contain  a  limitation  for  the 
pollutant  or  does  not  regulate  the 
pollutant  through  an  indicator,  a  facility 
would  have  several  choices.  It  could  do 
nothing,  in  which  case  the  hazardous 
constituent  would  be  subject  to  the 
UTS.  and  compliance  would  be 
monitored  at  end-of-pipe  (unless  the 
facility  chooses  to  segregate  the 
wastestreams  for  treatment,  in  which 
c^se  compliance  would  be  measured  in 
the  segregated  stream  after  treatment). 
These  standards  would  be  implemented 
by  rule,  and  thus  would  not  be 
embodied  in  a  permit.  Enforcement 
would  be  solely  under  RCR,^. 

In  the  alternative,  a  facility  could  seek 
amendment  of  its  NPDES  permit 
pursuant  to  §  122.62(aK2),  requesting 
that  the  applicable  permitting  authority 
modify  the  permit  to  add  limits  for  the 
underlying  hazardous  constituents 
reflecting  BAT  for  that  pollutant  at  the 
facility.  Assuming  proper  design  and 
operation  of  the  wastewater  treatment 
technology,  a  permit  writer  in  such  a 
case  could  modify  the  permit  to  add  a 
limitation  for  the  pollutant  based  on 
Best  Professional  Judgement  reflecting 
actual  treatment  (40  CFR  125.3(c)). 
Modification  requests  would  be 
processed  pursuant  to  the  procedures 
found  at  §  124.5.  The  modified  permit 
limitation  would  be  a  CWA  requirement 
and  enforceable  solely  under  that 
statute. 

A  final  alternative  is  for  the  facility  to 
seek  a  RCRA  treatability  variance.  EPA 
is  proposing  to  amend  the  grounds  for 
granting  such  a  variance  to  include 
situations  where  a  facility  is  treating 
decharacterized  wastes  by  treatment 
identified  as  BAT.  the  technology  is 
designed  and  operated  properly,  but  is 
not  achieving  the  UTS  (.see  proposed 
amendments  to  §  2B8.44(a)).  The 
amendment  would  also  apply  to 
indirect  dischargers  properly  operating 
technology  identified  as  the  basis  for 
their  PSES  (Pretreatment  Standard  for 
Existing  Sources)  or  their  PSNS 
(Pretreatment  Standard  for  New 
Sources)  standard. 

b.  Indirect  Dischargers 

The  same  ahematives  exist  for 
indirect  dischargers.  First,  if  an 
underlying  hazardous  constituent  is  not 
regulated  nationally  by  a  PSES,  PSNS, 
or  by  a  local  limit,  and  so  therefore 
necomes  subject  to  the  UTS  for  that 
constituent,  that  UTS  would  be  enforced 


as  a  RCRA  standard.  In  addition,  if  there 
is  no  pretreatment  standard  (i.e.,  PSES/ 
PSNS)  for  an  underlying  hazardous 
constituent,  because  the  Agency 
determined  that  there  was  no  pass 
through,  then  the  RCRA  standard  for 
that  underlying  hazardous  constituents 
does  not  apply.  However,  in  cases 
where  an  underlying  hazardous 
constituent  is  not  already  .subject  to 
categorical  PSES,  categorical  PSNS,  or 
to  a  local  limit  in  a  control  mechanism 
reflecting  PSES  or  PSNS-level  treatment, 
water  quality,  or  pass  through,  the 
control  mechanism  between  the  indirect 
discharger  and  the  applicable  control 
authority  would  have  to  be  modified  in 
order  to  avoid  application  of  the  UTS  by 
rule.  Although  procedures  for  modi^ing 
control  mechanisms  are  less 
institutionalized  than  those  codified  for 
modifying  direct  dischargers'  permits, 
the  Agency  initially  does  not  believe 
this  will  pose  a  significant  logistical 
problem  because  the  number  of  indirect 
dischargers  significantly  affected  by  this 
rule  (i.e.  those  treating  decharacterized 
wastewaters  in  surface  impoundments 
before  discharge  to  a  POT\V  where 
categorical  PSES  or  local  limitation  does 
not  address  a  particular  hazardous 
constituent,  and  discharging  greater 
than  de  minimis  levels  of  hazardous 
con.stituents)  appears  to  be  small.  The 
Agency  continues  to  solicit  information 
on  the  number  of  indirect  dischargers  so 
affected,  however. 

EPA  also  solicits  comment  on  the  best 
means  of  applying  the  equivalency 
requirement  to  industries  where  the 
Agency  is  also  undertaking  significant 
revisions  to  applicable  CWA 
requirements  on  a  somewhat  slower 
schedule  than  this  rule.  The  Agency  has 
in  mind  particularly  the  forthcoming 
amended  standards  for  the 
pharmaceutical  and  pulp  and  paper 
industrial  cat^ories.*  Amended  BAT/ 
PSES  standards  for  these  industries  are 
likely  to  encompass  most  or  all  of  the 
underlying  hazardous  constituents 
typically  found  in  these  industries' 
wastewaters,  and  will  reflect  EPA's  best 
judgement  of  the  appropriate  optimized 
technology-based  controls  for  those 
pollutants,  as  well  as  the  time  needed  to 
implement  those  controls.  The  Agency's 
initial  preference,  in  keeping  with  the 
requirements  of  RCRA  section  1006.  is 
to  wait  until  those  controls  are  in  place 
before  evaluating  end-of-pipe 
equivalency  for  those  industries.  The 
Agency  solicits  comment  on  this  matter. 


'•The  Pharmaceutical  Rule  is  scheduled  to  be 
proposed  on  February  28. 1995;  the  Pulp  and  P;iper 
Rule  was  proposed  on  December  17, 1993  (58  FR 
0607 7L 


Finally,  if  the  facility  treats  to  UTS 
and  does  not  modify  its  CWA  permit  or 
control  mechanism  to  include  a  CWA 
standard/limitation  for  an  underlying 
hazardous  constituent,  EPA  is  proposing 
minimal  record-keeping  requirements, 
under  RCRA  authority.  EPA  is 
proposing  that  generators  can  use 
generator  knowledge  to  identify  the 
underlying  hazardous  constituents 
present  at  the  point  of  generatioii  of  the 
ICRT  wastes  which  are  not  covered  by 
a  CWA  Umitation  cuid  hence  must  be 
treated  to  meet  UTS  (assuming  no 
permit  modification,  etc.).  Monitoring  a» 
potentially  hundreds  of  points  of 
generation  would  be  unnecessarily 
burdensome  and  so  is  not  being 
proposed  as  a  requirement.  EPA  is 
proposing  that  this  information  be  kept 
on-site  in  files  at  the  faciUty.  EPA 
proposes  that  the  facility  will  then 
monitor  compliance  with  the  UTS 
standard  for  each  of  these  constituents 
at  the  point  of  ultimate  discharge  on  a 
quarterly  basis,  and  that  the  results  of 
this  monitoring  also  be  kept  in  the 
facility's  on-site  files.  Monitoring 
compliance  with  UTS  at  the  point  of 
discharge  provides  appropriate 
assurance  of  effective  treatment.  Failure 
to  comply  with  the  RCRA  UTS  standard 
must  be  reported  by  the  facility  to  the 
EPA  Regional  or  authorized  state  RCR.\ 
personnel. 

Finally,  the  Agency  is  proposing  to 
grant  a  two-year  national  capacity 
variance  to  allow  facilities  time  to 
repipe  and  build  on-site  treatment,  or  to 
modify  their  CWA  permit. 

EPA  is  proposing  these  same 
requirements  for  documenting 
compliance  for  zero  dischargers  without 
NPDES  permits  who  are  affected  by  this 
rule.  The  absence  of  a  permit 
necessitates  some  alternative  means  of 
documenting  compliance,  and  the 
scheme  outlined  above  seems  to  be  the 
least  burdensome  scheme  which  would 
still  provide  a  reasonable  means  of 
enforcing  this  rule. 

C.  Treatment  Standards  for  Class  I 
Nonbazardous  Injection  Wells 

1.  Introduction 

Generally,  facilities  injecting 
decharacterized  ICRT  wastes  into  Class 
I  nonbazardous  injection  wells  do  not 
treat  their  waste  beyond  removing  the 
characteristic  by  mixing  and  diluting, 
plus  some  filtering  of  solids.  There  are 
as  many  as  149  such  facilities.  The 
,*  average  flow  of  a  typical  Class  I 
nonbazardous  well  is  estimated  at 
107,000  gallons/ day.  Typically,  the 
volume  of  the  hazardous  wastestreams 
is  relatively  small  (less  than  25%) 
compared  to  the  volumes  of 


nonbazardous  wastestreams  being  co- 
injected. 

EPA  is  proposing  that  these 
characteristic  wastestreams  be 
considered  prohibited  at  the  point  the} 
are  generated.  The  Agency  is  further 
proposing  that  undeiiying  hazardous 
constituents  in  these  prohibited  wastes 
be  treated  to  meet  UTS  levels  before  the 
waste  is  injected.  The  treatmeht  must 
destroy,  remove,  or  immobilize  the 
underlying  hazardous  constituents  in 
the  waste  that  are  present  in 
concentrations  exceeding  UTS  at  the 
point  the  wastes  are  generated.  It  may  be 
that  in  some  situations,  one  type  of 
treatment  may  pose  more  risk  than 
another  type,  notwithstanding  that  it 
removes  or  destroys  hazardous 
constituents  to  a  greater  degree.  In  such 
cases,  facilities  may  seek  a  treatability 
variance  to  allow  the  use  of  the  less 
aggressive  treatment  technology 
(assuming  such  treatment  technology 
satisfies  the  3004(m)  standard).  In  such 
a  situation,  the  technology  posing 
greater  risk  could  be  considered  to  be 
"not  appropriate  to  the  wa.ste."  (see  40 
CFR  268.44(a))  and  a  variance  could  be 
granted  to  allow  the  u.se  of  ahernative 
treatment.  EPA  believes  this  result 
satisfies  the  court's  mandate  in  the 
Third  Third  opinion. 

EPA  believes  that  the  decision  in  the 
Third  Third  opinion  necessitates 
revising  the  applicability  of  the  40  CFR 
Part  148  requirements.  Hazardous  VVa.stt! 
Injection  Restrictions,  as  they  now 
apply  to  Class  I  nonliazardous  injection 
wells.  The  Agency  is  clarifying  in 
proposed  revisions  to  40  CFR  148.1,  tliot 
owners  and  operators  of  Class  I 
nonbazardous  wells  must  determine, 
under  certain  circumstances,  whether 
the  LDRs  now  apply  to  their  facilities. 
Class  I  wells  which  inject  nonliazardous 
wastes  at  the  point  of  injection  must 
now  determine  if  any  of  these  wastes 
exhibited  a  characteri.stic  of  hazardous 
waste  at  the  point  they  were  generated. 
Accordingly,  EPA  is  proposing  to 
amend  §  148.1  and  redefine  the  purpose, 
scope,  and  applicability  of  the  Part  148 
regulations. 

To  conform  with  the  Court  s  ruling 
the  Agency  is  also  proposing  to  include 
Class  I  nonhazardmus  wells  within  the 
scope  of  the  dilution  prohibition  at  40 
CFR  148.3.  Class  I  wells  thus  may  not 
impermissibly  dilute  their  hazardous 
waste  .streams  in  order  to  substitute  for 
or  avoid  treatment  levels  or  methods 
established  in  the  LDRs. 

2.  Compliancp  Options  for  Class  I 
Nonbazardous  UlC  Wells 

In  order  to  comply  with  today's 
requirements,  facilities  could  segregate 
their  characteristic  streams  for  .separate 


treatment.  Treatment  could  occur  either 
on-site  or  off-site.  After  the 
characteristic  wastes  have  been  treated 
to  meet  UTS.  they  can  be  land  disposed 
(either  by  injection  or  by  some  other 
means).  A  facility  could  also  tre^t  the 
aggregated  mass  of  wastewaters  (i.e.  the 
commingled  characteristic  and  non- 
characteristic  wastewaters)  to  meet  UTS 
before  injection. 

Another  option  is  for  the  facility  to 
seek  a  no-migration  variance  under 
§  148.20.  Thus,  EPA  is  proposing  todav 
to  amend  the  provisions  under  §  148.2(1 
to  allow  facilities  to  seek  a  no-migration 
variance  for  their  injection  well(s).  This 
amendment,  however,  would  simply 
formalize  EPA's  e.xisting  interpretation 
that  no-migration  variances  are  already 
available  for  such  wells.  See  59  FR  at 
48013  (September  19, 1994).  If  these 
facilities  submit  a  no-migration  petition 
to  EPA  and  effectively  demonstrate  to 
EPA  that  their  formerly  characteristic 
wastes  (including  any  hazardous 
constituents  contained  in  those  wastes) 
will  not  migrate  from  the  injection  zone 
for  10.000  years  or  no  longer  pose  any 
threat  to  human  health  and  the 
environment  because  the  wastes  are 
attenuated,  transformed,  or  immobilized 
by  natural  means  in  the  injection  zone, 
then  they  may  continue  injection 
without  further  treatment. 

Each  no-migration  petition  has.  to 
date,  taken  on  average  3  years  to 
process.  This  time  may  increase  if  the 
Agency  receives  a  large  number  of 
petitions.  EPA  continues  to  emphasize, 
however,  that  interested  petitioners 
need  not  wait  for  this  rule  to  be 
promulgated  before  pursuing  the 
petition  process.  Petitions  for  a  no- 
migration  variance  for  Class  I 
nonbazardous  wells  receiving 
decharacterized  wastes  can  be  received 
and  evaluated  now.  Id. 

EP.'\  is  al.so  proposing  to  extend  the 
availability  of  case-by-case  extensions  of 
the  effective  date  to  Class  I 
nonbazardous  injection  facilities  for  any 
applicable  Part  148  prohibition. 
Proposed  revisions  to  §  148.1(c)(1)  and 
*j  148.4  will  allow  Class  I  well  owners 
and  operators  on  a  case-specific  basis  to 
follow  procedures  of  §  268.5  to  receive 
a  one-year  extension,  renewable  for  an 
additional  year,  from  the  effective  date 
of  the  prohibitions,  in  order  to  acquire 
or  construct  alternative  treatment 
capacity. 

EPA  today  is  proposing  two  other 
means  for  facilities  with  Class  I  UIC 
wells  to  comply  with  the  LDR 
requirements,  the  first  involves 
removing  the  same  mass  of  hazardous 
constituents  from  streams  to  be  injected 
through  pollution  prevention  rather 
than  pre-injection  wastewater  treatment. 


The  second  involves  creating  an 
exception  for  situations  when  the 
characteri.stic  w  astestreams  make  only  a 
de  minimis  contribution  to  the  waste 
mixture  being  injected.  These  two 
propo.sed  "options  are  de.stTibed  below  in 
more  detail. 

3.  Pollution  Prevention  Compliam.* 
Option 

The  D.C.  Circuit  stres.sed  that  the 
equivalency  test,  if  enunciated.  ».«; 
required  to  ensure  that  mass  loadings  of 
hazardous  con.stituents  to  pennaiH-nt   " 
disposal  units  are  reduce<l  to  the  same 
e.xtent  they  would  beif  a  probihitftl 
waste  was  treated  exclusivelv  uud^-i  a 
RCRA  regime.  976  F.  2d  at  23  n.  a.  EPA 
is  proposing  that  the.se  reductions  in 
mass  loadings  c;an  be  achieved  bv 
removing  hazardous  constituents  trom 
any  of  the  vva.stestreams  that  are  going 
to  be  injected,  and  that  these  reductions 
in  mass  loadings  can  be  accomplished 
by  means  of  pollution  prevention." 
Thus,  if  a  facility  can.  for  example, 
make  process  changes  that  reduce  the 
mass  of  cadmium  by  the  same  amount 
that  would  be  removed  if  the  prohibited 
wastestream  was  treated  to  satisfy  ITS. 
the  facility  would  have  Satisfied  LDR 
requirements.  The  facility  would  thus 
no  longer  have  to  demonstrate  that  it  is 
meeting  UTS  concentration  levels. 

Under  this  option,  a  hazardous 
c;onstituent  could  be  removed  from 
either  the  hazardous  or  nonbazardous 
portion  of  the  injectate.  and  could  be 
removed  Iwfore  a  waste  is  generalwl. 
The  result  would  be  that  the  ma.ss 
loading  into  the  injection  unit  would  lie 
reduced  by  the  same  amount  as  it  woiiid 
be  reduced  by  treatment  of  the 
prohibited,  characteristic  portion  of  the 
injectate. 


"  In  d  l^Wi  niemordndiim  from  F  ihr.T\  I  Ijiixht, 
then  El'.\  Uepul>  /Wciinistrator.  and  reil.'r.itcii  in 
a  liiQP  I.S.  1W13  merrjjrandum  frcim  Cinil  Hr(Avnw. 
EVA  .\dmini>lrrf;ur.  the  .^f^nry  h.i^  lifrlm.'d 
poUdlior.  preM-.-irion  js  "Miurce  retiuctlop."  (.,» 
(ii'fii«>il  in  the  1990  Pollution  Prinprtiun  .\ri 
(PP.^)I.  and  other  practices  that  r^iuco  or  eil.riiv.tc 
the  credtion  of  poiliitar.is  through  (l!  incn-asi-d 
pffiri<>n<  y  in  the  use  of  raw  maliTidls.  fiiprgv.  xvjter 
or  other  rpsotirces;  or  Ul-proteaion  of  narir.:! 
resources  by  conservation.  The  PPA  defines  •■warcc 
rodiKiion"  to  moan  any  practice  whii  h  (1)  riMi.ices 
ihr  .imnunl  of  any  h.izardoiis  subst.mtu.  piii!i,t.;:il. 
or  contdminont  entering  any  wd>te  stream  or 
olhen»!se  releaseri  into  theenvinmrniTi  (;ri.l.:ii;rTg 
fuRitive  emissions)  prior  to  recycling,  tn  dtml■^t.  or 
disposal:  (21  reduces  the  hawrds  to  public  hialth 
•ind  the  environment  a>.stKidted  with  the  reiuased 
.Mich  subittances.  polhitants.  of  contdminan-s. 
"Source  reduction"  includes:  ef|uipii:eii;  or 
techniilogy  modifttations,  protesji  or  pnnzedure 
modifications,  reformulation  or  redesign  i,| 
products,  suksiitiifion  of  raw  materials,  and 
improvenienrs  in  housekeeping.  m,iintenancir. 
tfiiining.  or  inventory  control.  Recycling.  (•r»-};y 
recovery,  treatment,  and  disposal  are  not  inclutterf 
in  thrdeiinition  of  pollution  preveajion  iu  the  PPA. 
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The  mass/day  reduction  of  a 
particular  underlying  hazardous 
constituent  can  be  calculated  by 
comparing  the  injected  baseline  with  the 
allowance.  The  injected  baseline  is 
determined  by  muhiplying  the  volume/ 
day  of  hazardous  waste  generated  (and 
subsequently  injected)  times  the 
concentration  of  hazardous  constituents 
prior  to  the  pollution  prevention 
measure.  The  allowance  is  determined 
by  multiplying  the  volume/day  of  a 
hazardous  constituent  generated/ 
injected  times  the  UTS  for  that 
constituent.  The  difference  between  the 
injected  baseline  and  the  allowance  is 
the  mass/day  reduction. 

After  successful  employment  of  a 
pollution  prevention  measure,  the 
facility  must  demonstrate  that  the 
injected  mass  achieves  the  required 
mass/day  reduction.  The  post-pollution 
prevention  measures  would  be  corrected 
for  production  variations  by  multiplying 
the  mass/day  reduction  times  the  ratio 
of  thepre-pollution  prevention 
production  baseline  divided  by  the 
production  on  the  day  of  sampling  after 
the  pollution  prevention  is  successfully 
implemented.  A  correction  for 
production  variations  is  needed  because 
the  amount  of  an  underlying  hazardous 
constituent  in  the  injectate  is  dependent 
upon  the  level  of  production.  If  the 
initial  reading  is  taken  on  a  day  of  low 
production,  and  the  post-pollution 
prevention  reading  is  taken  on  a  day  of 
high  production,  then  without  the 
correction  factor  the  mass/day  reduction 
calculation  would  be  an  underestimate. 

The  following  is  an  e.xampie  to 
illustrate  this  discussion: 

Facility  X  is  daily  injecting  1  lb.  of 
benzene  (an  underlying  hazardous 
constituent  in  a  characteristically 
hazardous  waste.stream).  The  mass 
allowed  for  benzene  (based  on  the 
volume  of  the  hazardous  wastestream 
they  inject  and  the  UTS  for  benzene)  is 
0.3  lbs.  Therefore,  the  mass  of  benzene 
that  needs  to  be  removed  in  order  for 
Facility  X  to  be  in  compliance  with  the 
LDR  is  0.7  lb. 

Facility  X  decides  to  use  pollution 
prevention  to  remove  the  0.7  lb.  of 
benzene  from  their  system.  Before 
employing  pollution  prevention. 
Facility  X  monitors  and  determines  that 
on  a  day  when  they  produce  10  tons  of 
product,  3  lbs.  of  benzene  is  being 
injected.  After  employment  of  pollution 
prevention,  Facility  X  monitors  and 
determines  that  1  lb.  of  benzene  is  being 
injected.  On  this  day  of  monitoring  they 
are  producing  5  tons  of  product. 
Therefore:  3  Ibs.-l*  (10/.5)=1  lb.  of 
benzene  removed,  which  means  they  are 
in  compliance  with  LDR,  since  0.7  lb. 


was  all  that  was  necessary  to  be 
removed. 

EPA  is  proposing  that  the  results  of 
the  monitoring  of  the  underlying 
hazardous  constituent  concentration 
and  the  volume  of  the  hazardous  waste 
stream  being  injected,  both  on  the  day 
before  employment  of  pollution 
prevention,  and  the  day  after  successful 
employment  of  pollution  prevention,  be 
reported  to  the  EPA  Region  or 
authorized  State  as  a  one-time 
notification.  The  facility  will  also 
include  in  this  report  a  description  of 
the  pollution  prevention  method  used. 
In  addition,  the  facility  will  monitor  and 
keep  on-site  records  of  the  results  on  a 
quarterly  basis.  Quarterly  monitoring  is 
already  required  under  SDVVA 
regulations  (40  CFR  146.13(b)).  The 
reporting  requirements  for  this  option 
will  be  a  one-time  notification;  however, 
if  the  facility  chariges  its  pollution 
prevention  method,  they  must  repeat 
the  initial  monitoring  and  notify  the 
EPA  Region  or  authorized  State.  The 
Agency  is  proposing  to  consider  only 
those  pollution  prevention  measures 
taken  after  the  date  of  publication  of  this 
proposed  rule. 

EPA  is  proposing  that,  at  this  time, 
the  pollution  prevention  alternative  as 
described  in  this  section  of  the 
preamble,  be  available  only  for  facilities 
using  Class  I  nonhazardous  injection 
wells.  EPA  is  not  proposing  the  same 
alternative  for  facilities  using  surface 
impoundments  because  until  the  LDR 
Phase  IV  rules  are  completed,  there  will 
not  be  a  test  as  to  what  comprises 
equivalent  treatment  at  such  facilities. 
That  is,  before  EPA  determines  how 
such  issues  as  potential  releases  to  air 
and  groundwater  are  to  be  resolved, 
there  is  no  final  equivalency  standard 
for  these  facilities.  It  thus  appears  to 
EPA  to  be  premature  to  determine  how 
a  pollution  prevention  alternative 
would  fit  into  such  a  scheme.  EPA  also 
notes  that  because  surface 
impoundments  can  pose  particularly 
adverse  environmental  risks,  see  RCRA 
section  1002(b)(7)  and  ClVAf  v.  EPA.  919 
F.  2d  158  (D.C.  Cir.  1992),  the  Agency 
in  any  case  may  wish  to  develop 
alternative  approaches  for 
decharacterized  wastes  being  managed 
in  such  units. 

EPA  also  solicits  comment  on  a 
number  of  issues  relating  to  this  option. 
The  first  is  comment  on  using  other 
production  parameters  besides  or  in  lieu 
of  volume  (e.g.,  mass,  square  footage, 
etc.).  The  second  is  comment  on  use  of 
site-specific  non-linear  production 
relationships  and  multiple  production 
factors  to  deal  with  potential  differences 
in  underlying  hazardous  constituents 
produced  in  the  hazardous  and 


nonhazardous  waste  streams.  Third, 
EPA  solicits  comment  on  whether  more 
than  one  day  is  needed  for  monitoring 
pre  and  post-employment  of  the 
pollution  prevention  option  (i.e.,  some 
pollution  prevention  methods  may 
require  more  than  one  day  to  show 
results). 

EPA  also  solicits  comment  on  the  best 
means  of  ensuring  that  the  mass 
reductions  achieved  through  this 
pollution  prevention  alternative  are 
objectively  verifiable  and  enforceable.  In 
particular,  EPA  solicits  comments  on 
the  best  means  of  documenting  baseline 
levels,  and  whether  flow  reductions  (as 
opposed  to  hazardous  constituent 
removal)  should  be  allowed  as  an 
exclusive  means  of  obtaining  the 
requisite  reductions  in  mass  loadings  ol 
hazardous  constituents. 

Finally,  EPA  requests  comment  as  to 
whether  it  may  eventually  be  possible  to 
implement  this  type  of  alternative  by 
means  of  a  pollutant  trading  type  of 
approach,  whereby  the  hazardous 
constituent  being  removed  by  means  oi 
pollution  prevention  need  not  be 
identical  to  the  hazardous  constituent  in 
the  characteristic  stream.  For  example, 
carcinogenic  metals  could  all  be 
grouped  rather  than  evaluated 
individually.  This  type  of  approach  may 
add  desirable  flexibility  if  appropriately 
constructed. 

4.  De  Minimis  Volume  Exclusion 

There  is  a  question  of  whether  EPA 
should  require  treatment  of  relatively 
small  decharacterized  hazardous  waste 
streams  injected  into  Class  I 
nonhazardous  wells  when  the  result 
will  be  essentially  the  same  level  of  . 
contaminants  being  injected  (and  thus 
risks  are  not  measurably  reduced). 
Therefore  the  Agency  is  propo.sing  to 
establish  a  de  minimis  volume 
exclusion  for  small  volumes  of  formerly 
hazardous  wastes  being  injected  into 
these  wells  along  with  a  greater  vohmie 
of  nonhazardous  waste. 

There  are  two  existing  LDR  de 
minimis  provisions  (§  268.1(e)  (4)  and 
(5)).  Both  are  for  ignitable  and/or 
corrosive  wastes  (DOOl  and  D002);  the 
first  is  for  de  minimis  losses  of  DOOl  or 
D002  to  wa.stewater  treatment  systems 
of  commercial  chemical  products,  while 
the  second  is  for  de  minimis  losses  of 
DOOl  or  D002  laboratory  wastes.  Under 
the  approach  being  proposed  today, 
when  underlying  hazardous 
constituents  are  present  in  ICRT  wastes 
at  concentrations  less  than  10  times 
UTS  at  the  point  of  generation,  and  the 
combination  of  all  of  the 
characteristically  hazardous  streams 
together  are  less  than  1%  of  the  total 
flow  at  point  of  injection  and  after 
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commingling  with  the  nonhazardous 
streams,  and  that  the  total  volume  of 
hazardous  streams  are  no  more  than 
10.000  gallons/day,  no  segregation  and/ 
or  treatment  would  be  required.  The  1% 
total  flow  criteria  is  consistent  with  the 
existing  de  minimis  e.xemption  for 
laboratory  wa.stes  (§  268.1(e)(5)); 
however,  the  Agency  solicits  comment 
on  the  1%  criteria,  the  10  times  UTS 
criteria  as  well  as  the  10.000  gallons/day 
maximum — should  these  numbers  be 
higher,  lower,  or  dropped? 

The  Agency  intends  to  continue 
analyzing  collected  data  that  may 
provide  additional  justification  for.  or 
alternatively,  cause  the  Agency  to 
modify  any  or  all  of  the  criteria  on 
which  it  has  based  the  de  minimis 
exemption  for  injected  waste.  This 
analysis  will  be  conducted  in 
conjunction  with  revising  the 
Regulatory  Impact  Analysis  for 
underground  injected  wastes,  and  may 
include  additional  computer  modeling 
used  in  assessing  the  health  risks  po,sed 
by  Class  I  injection  wells.  The  Agency 
may  conduct  this  analysis,  for  e.xampie, 
by  var\'ing  specific  parameters  in  the 
modeling,  such  as  well  pump  rates,  total 
volume  of  waste  injected,  and  wa.ste 
concentrations,  and  by  altering 
postulated  exposure  scenarios 
dest:ribing  health  risks  posed  by 
injection  of  Phase  III  wastes.  Upon 
conclusion,  the  analysis  may  support 
the  proposed  de  minimis  criteria  or  may 
cause  the  Agency  to  revise  them  in  the 
final  rule.  The  Agency  solicits  any 
comment  on  this  planned  approach  and 
any  alternative  suggestions. 

The  Agency  is  proposing  that  if  a 
generator  determines  that  he  meets  the 
requirements  of  the  de  minimis 
exemption,  that  he  place  a  or  e-time 
notice  in  his  files  stating  the  %  flow  and 
concentration  of  the  underlying 
hazardous  constituents,  and  volumetric 
fiow  of  prohibited  wastestreams  (i.e. 
streams  exhibiting  a  characteristic  at  the 
point  of  generation).  The  concentration 
of  underlying  hazardous  constituents 
would  have  to  be  determined  through 
monitoring,  and  the  %  flow  can  be 
determined  through  several  methods. 
One  method  for  estimating  annual 
average  wastewater  stream  flow  is  to  use 
the  maximum  annual  production 
capacity  of  the  process  equipment, 
along  with  knowledge  of  the  process 
and  mass  balance.  A  second  method 
would  involve  using  measurements  that 
are  representative  of  average  process 
wa.stewater  generation  rates.  A  third 
method  is  to  select  the  highest  flow  rate 
of  process  wastewater  from  the 
historical  records.  Other  knowledge- 
based  methods,  which  would  be  less 
expensive  alternatives  to  actual 


measurement,  could  also  be  used.  EPA 
solicits  comment  on  these  ahernatives. 

D.  Point  of  Generation  Discttssioa 

1.  Introduction 

It  has  long  been  the  rule  that  land 
disposal  prohibitions  apply  at  the  point 
hazardous  wastes  are  generated.  See  e.g. 
55  FRat  22652  (June  1,  1990); 
261.3(a)(2)(iii).  Some  members  of  the 
regulated  community,  including  the 
chemical  Manufacturer's  Association 
(CMA).  have  asked  EPA  to  reconsider 
this  issue  in  light  of  the  Third  Third 
rule  and  the  D.C.  Circuit  opinion 
interpreting  that  rule.  See  ClVAf  v.  EPA 
(976  F.  2d  2  D.C  Cir.  1992).  Among 
other  things,  the  court  held  that 
hazardous  constituents  present  above 
concentrations  "sufficient  to  pose  a 
threat  to  human  health  and  the 
environment"  in  prohibited  wastes, 
including  characteristic  wastes,  must 
meet  LDR  treatment  standards.  See  976 
F.  2d  at  16. 

The  regulated  community  has  argued 
that  continued  application  of  the  point 
of  generation  rule  could  lead  to 
situations  where  prohibitions  would 
attach  to  particular  characteristic 
wastestreams  and  trigger  a  host  of 
potentially  disproportionate 
consequences,  without  necessarily 
furthering  any  of  the  protective 
objectives  of  the  LDR  program.  Many 
industrial  processes  consist  of  hundreds 
or  thousands  of  streams,  some  of  which 
exhibit  characteristics  only  for  a  short 
time  or  (for  batch  processes) 
intermittently  The  streams  often  e.xist 
within  the  physical  confines  of  an 
industrial  process,  and  may  be  collected 
within  a  common  sump  or  other 
aggregation  point.  If  one  of  the  streams 
should  exhibit  a  characteristic  of 
hazardous  waste,  the  entire  system  of 
wastewater  treatment  or  other 
management  could  be  affected  if  the 
system  contains  an  impoundment  or 
injection  well. 

These  commenters  have  also 
requested  that  EPA  revisit  the  current 
interpretation  that  prohibitions  attach  at 
the  instant  of  generation  and  that  this 
requires  in  certain  cases  knowledge  or 
monitoring  of  many  internal  streams. 
They  argue  that  some  of  these  streams 
may  not  be  readily  amenable  to 
monitoring  because  everything  within 
the  process  is  hard-piped  to  a  common 
collection  point.  It  should  be  noted  that 
EP.\  previously  considered  the  practical 
difficulties  associated  with  sampling  or 
monitoring  wastes  within  closed- 
process  units.  See  55  FR  25760,  25765 
(Julv8,  1987). 

The  commenters  have  expressed 
concern  that  there  are  likelv  to  be 


circumstances  where  mass  loadings  of 
hazardous  constituents  to  the 
environment  are  not  significantly 
affected  by  allowing  initial  aggregation 
of  residual  streams  from  a  process.  Thev 
also  have  expressed  concern  with  the 
practical  impacts  and  achievabilily  of 
determining  the  precise  content  of 
•  potentially  thousands  of  internal 
wastestreams  within  an  industrial 
facility. 

In  response  to  these  concerns  raised 
by  industry  groups  following  the  Third 
Third  opinion,  the  Agency  is  soliciting 
comment  on  a  number  of  approaches  to 
modify  the  current  point  of  generation 
approach  for  making  LDR 
determinations  for  certain  types  of 
wastes.  These  approaches  also  could  be 
applied  more  generally  for  purposes  of 
subtitle  C  to  determine  at  what  point  a 
waste  is  generated. 

2.  Background 

EPi.\  has  required  LDR  determinations 
to  be  made  at  the  point  which 
hazardous  wastes  are  generated  since 
the  Solvents  and  Dioxins  final  rule  (51 
FR  40620.  November  7, 1986).  EPA 
asserted  the  authority  to  make  LDR 
determinations  at  either  point  of 
generation  or  point  of  disposal  in  the 
Third  Third  final  rule  (55  FR  22652-53). 
The  court  invalidated  such  selectivity 
(976  F.  2d  at  23).  but  did  hold  that  at" 
least  the  dilution  prohibition  did  not 
have  to  apply  to  invalidate  use  of  CWA 
treatment  impoundments  performing 
RCRA-equivalent  treatment.  2d.  at  23-4. 

In  the  course  of  finalizing  the 
California  list  rule.  EPA  solicited 
comment  on  a  "point  of  aggregation" 
approach  to  assessing  when 
prohibitions  attached.  (See  52  FRat 
22356  (June  11.  1987)  where  point  of 
aggregation  is  defined  as  a  point  of 
common  agg'-egation  preceding 
centralized  wastewater  treatment.)  Most 
commenters  it  that  time  criticized  such 
an  approach  on  the  grounds  that  the 
"point  of  aggregation"  was  by  no  means 
readily  determinable  and  could  result  in 
wastes  being  treated  less  or,  in  some 
cases,  being  diluted  impermissibly.  EPA 
rejected  the  approach  for  these  reasons, 
52  FR  at  25766  (July  8.  1987). 

The  following  options,  which  are 
being  presented  for  comment,  would 
narrowly  redefine  the  point  at  which  the 
land  disposal  prohibitions  attach. 

3.  Similar  Streams  Generated  bv  Similar 
Processes 

One  possible  revision  would  address 
situations  in  which  like  streams  are 
generated  from  like  processes  and 
combined  as  a  matter  of  routine 
practice.  An  example  would  be 
collection  of  rinses  from  sequential 
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rinses  in  a  manufacturing  process,  or 
multiple  rinses  from  parallel 
manufacturing  lines  all  making  the  same 
product.  In  these  circumstances,  all  the 
rin-se  water  could  contain  the  same 
hazardous  constituents  in  roughly  the 
same  concentrations.  Variations  in 
hazardous  constituent  concentrations 
would  reflect  normal  process  variability, 
so  that  mass  loadings  of  hazardous 
constituents  to  the  environment  over 
time  would  not  alter  if  the  rinses  are 
aggregated  and  disposed.  EPA  seeks 
comment  on  whether  or  not  such 
collection  of  like  streams  from  like  units 
should  be  considered  impermissible 
dilution,  since  some  in  the  regulated 
community  might  view  it  as  counter- 
intuitive in  many  cases  to  even  consider 
these  similar  process  outputs  to  be 
separate. 

4.  Streams  From  a  Single  Pro<:ess 

hidustrial  facilities  frequently  collect 
residual  streams  from  a  process  in  a 
common  unit  such  as  a  sump.  In  many 
cases,  these  streams  are  similar  in 
composition  because  they  all  come  from 
a  common  unit  process.  Consequently, 
although  some  of  the  residual  streams 
could  exhibit  a  characteristic  before 
common  collection,  long-term  average 
mass  loadings  of  hazardous  con.stituents 
per  unit  of  production  may  not  vary 
significantly,  even  though  the  waste 
concentrations  may  vary  within  a 
normal  range  over  time. 

Moreover,  where  residues  are 
generated  within  a  unit  process,  it  might 
be  possible  to  view  these  streams  as  still 
.  within  the  "normal  part  of  the  process 
that  results  in  the  waste",  S.  Rep.  No. 
284,  98th  Cong.  2d  sess.  at  17,  and 
consequently  that  any  routine 
combination  of  these  streams  from  the 
common  process  would  not  be 
impermissible  dilution.  Id.  Of  course, 
there  is  the  possibility  of  abuse  in  any 
approach  that  allows  combination  of 
residues.  Characteristic  wastestreams 
not  normally  generated  as  part  of  the 
unit  process  could  be  re-piped  in  order 
to  dilute  the  characteristic  and  avoid 
treatment  of  underlying  hazardous 
constituents.  This  would  remain 
impermissible  dilution  under  any  of  the 
approaches  EPA  is  considering. 

This  approach  differs  from  the  "point 
of  aggregation"  approach  EPA  rejected 
as  part  of  the  California  List  rule  in  that 
it  limits  the  mixing  of  waste  streams  to 
wastes  generated  within  a  single  unit 
process.  In  the  initial  "point  of 
accumulation"  approach,  wastes  from 
various  sources  could  be  mixed  in  a 
sump,  as  long  as  the  sump  was  the  first 
point  of  accumulation.  This  option 
limits  the  mixing  to  single 
manufacturing  steps  (unit  operations). 


5.  "Battery  Limits" 

The  CMA  has  suggested  an  expanded 
version  of  the  option  discussed  above. 
Instead  of  limiting  aggregation  to  that 
normally  occurring  within  a  single  unit 
process,  they  would  view  an  entire 
battery  of  processes  (associated  with 
making  a  single  product  or  related  group 
of  products)  as  a  single  manufacturing 
step.  CMA  would  use  the  logic  of  the 
approach  described  in  the  previous 
section  to  allow  all  residues  generated 
from  that  sequence  of  processes  to  be 
combined  before  a  determination  is 
made  as  to  whether  wastes  are 
prohibited.  Under  CMA's  approach, 
determinations  as  to  whether 
characteristic  wastes  are  prohibited 
could  be  made  at  this  point  where  all  of 
the  aqueous  waste  streams  from  a 
unique  industrial  process  are  aggregated 
(referred  to  by  CMA  as  "battery  limits"), 
or  at  a  point  that  a  stream  exits  the 
manufacturing  process  unit  where  it  is 
generated  ("point  of  rejection"). 

Such  aggregation  could,  in  CMA's 
view,  be  considered  to  be  "part  of  the 
normal  process  that  results  in  the 
waste"  (S.  Rep.  No.  284,  98th  Cong.  1st 
sess.  17)  so  that  the  aggregation  within 
the  industrial  process  battery  limits 
need  not  be  considered  to  be 
impermissible  dilution.  CMA  believes 
that  this  approach  could  ea.se 
monitoring  burdens,  simplify  point  of 
generation  determinations,  facilitate 
legitimate  wastewater  treatment  and 
avoid  accounting  for  characteristic 
properties  and  underlying  hazardous 
constituents  in  intermittent  streams 
such  as  streams  from  batch  processes,  or 
from  characteristic  streams  resulting 
from  one-time  spills  or  other  process 
emergencies." 

6.  Solicitation  of  Comment 

The  Agency  solicits  comment  on  the 
composition  of  internal  residual  streams 
within  discrete  processes  when  one  or 
more  of  the  streams  exhibits  a 
characteristic  in  order  to  determine  how 
frequently  such  streams  are  similar  with 
respect  to  identity  and  concentration  of 
hazardous  constituents.  EPA  also 
solicits  comments  on  how  difficult  it  is 
to  identify  the  physical  boundaries  of  a 
unit  process,  and  what  safeguards  could 
be  developed  to  assure  that 
characteristic  streams  not  normally  part 
of  a  unit  process  are  not  diluted  by  re- 


"  However,  spills  of  commercial  chemical 
products  exhibiting  a  characteristic,  an  example 
mentioned  by  CMA,  are  already  not  considered  to 
be  prohibited  provided  amounts  spilled  are  de 
minimis,  as  defined  at  268.1(e)(4)  (59  FR  47982. 
September  19, 1994).  See  generally,  CM.A's 
submission  to  EPA  of  October  5,  1994,  pari  of  the 
record  for  this  proposed  rule. 


piping  and  combination  with  unrelated 
streams. 

The  Agency  .seeks  comment  on 
potential  difficulties  with  all  three 
options,  but  mostly  the  third  option. 
Namely,  thevarious  limits  do  not  seem 
to  be  graphically  self-defining,  and, 
hence,  could  be  difficult  to  implement. 
The  Agency  is  also  concerned  about  the 
possibility  of  impermissible  dilution  of 
non-de  minimis  characteristic    , 
wastewater  streams  whenever  large 
numbers  and  volumes  of  wastewaters 
are  brought  together  and  characteri.stics 
are  eliminated  without  hazardous 
constituents  being  removed  or 
destroyed. 

7.  Situations  Where  Existing  Point  of 
Generation  Determinations  May  Remain 
Appropriate 

a.  Listed  Wastes.  In  considering  the 
above  approaches,  as  well  as  others,  it 
could  be  argued  that  any  modification  to 
the  point  of  LDR  determination  should 
apply  only  to  characteristic  wastes  and 
F001-F005  (spent  solvents)  listed 
wastes.  In  evaluating  wastes  from  other 
sources  for  listing  (including  other  "F" 
series  wastes),  EPA  has  carefully 
evaluated  the  various  waste  streams  and 
has  defined  the  point  of  generation  as 
part  of  the  listing  description.  Therefore, 
it  may  be  inappropriate  to  modify  that 
description  with  a  more  generic  point  oi 
prohibition  rule.  EPA  solicit  comment 
on  this  issue. 

b.  Prohibited  Wastes  Whose 
Treatment  Standard  is  a  Method  of 
Treatment.  Section  261. 3(b)  states  that 
characteristic  wastes  whose  treatment 
standard  is  a  specified  method  of 
treatment  may  not  be  diluted  to  remove 
the  characteristic  in  lieu  of  performing 
the  specified  method  of  treatment. 
Principal  examples  of  such  wastes  are 
high  TOC  ignitable  wastes, 
characteristic  pesticide  wastes,  and 
certain  characteristic  mercury  wastes. 
55  FR  at  22657.  EPA  indicated  that 
these  wastes  are  not  typically  amenable 
to  adequate  treatment  by  means  other 
than  the  designated  treatment  methods." 
so  that  aggregation  to  remove  the 
characteri.stic  is  impermissible  dilution 
unless  treatment  by  the  required  method 
follows.  Id. 

EPA's  initial  view  is  that  these 
wastestreams  should  remain  prohibited 
at  the  current  point  of  generation.  The 
Agency  has  made  a  considered  decision 
that  these  wastes  require  a  particular 
type  of  treatment,  and  the  wa.stestreanis 
themselves  are  clearly  delineated.  55  FR 
at  22657.  In  addition,  the  treatment 


">  Dn  minimis  lo.s.ses  of  the  discarded  commerciiil 
chemical  product  form  of  these  wastes  are  not 
considered  to  be  prohibited.  40  CFR  26H.M<')U). 


methods  for  a  number  of  these  wastes 
(including  high  TOC  ignitable  wastes 
and  characteristic  mercury  wastes) 
include  or  require  resource  recovery, 
another  reason  to  ensure  that  this  type 
of  treatment  continues  to  occur.  Steel 
Manufacturers  Association  v.  EPA.  27  F. 
3d  642.  647  (D.C.  Cir.  1994).  EPA 
solicits  comment  as  to  whether  any 
alteration  of  the  point  at  which  LDRs 
attach  to  these  wastes  should  be 
reconsidered. 

8.  Implications  Beyond  LDR  Rules 

The  Agency  believes  that  narrowly 
redefining  the  point  at  which  wastes  are 
subject  to  RCRA  regulation  should  be 
considered  because  of  industry's 
concerns  with  the  impact  this  approach 
is  having  on  the  program  currently  and 
what  potential  impact  it  may  have  in  the 
future.  Strict  interpretation  of  the 
current  point  of  generation  has  already 
raised  questions  with  respect  to  the 
status  of  a  variety  of  similar  wastes  that 
sometimes  exhibit  the  hazardous  waste 
characteristic  and  are  routinely  mixed 
(e.g..  spent  antifreeze  from  automobiles, 
boiler  cleanout  wastes,  emission  control 
residues).  This  issue  may  become  even 
more  important  in  the  future  as  EPA 
adopts  exit  levels  which  may  be 
established  by  the  Hazardous  Waste 
Identification  Rule. 

While  absolute  clarity  of  the 
applicability  of  RCRA  may  result  from 
the  current  point  of  generation 
requirement,  industry  commenters  feel 
that  it  could  be  magnified  in  the  future 
by  this  and  other  rulemakings.  In 
considering  these  concerns,  EPA  does 
not  wish  to  undermine  the  effort  to 
segregate  the  most  concentrated  wastes 
for  source  reduction  or  treatment.  EPA 
solicits  comment  on  whether  any  of  the 
approaches  described  achieves  the 
proper  balance  among  these  goals. 

V.  Discussion  of  the  Potential 
Prohibition  of  Nonamenable  Wastes 
From  Land-Based  Biological  Treatment 
Systems 

This  section  solicits  comment  on  two 
regulatory-  frameworks  received  from 
industry  and  from  treaters  of  hazardous 
wastes  concerning  refractory  underlying 
hazardous  constituents  in  land-based 
biological  treatment  systems.  First,  the 
Environmental  Technology  Council 
(ETC)  submitted  comments  to  the 
Agency  on  EPA's  March.  1993 
Supplemental  Information  Report  on 
potential  responses  to  CWM  v.  EPA.  The 
ETC  raised  concern  as  to  whether  the 
constituents  from  these  decharacterized 
wastes  when  placed  into  biological 
impoundments  are  merely  being  diluted 
and  discharged:  volatilized  from  the 
surface  of  the  impoundment:  or  simply 


end  up  concentrating  in  the  sludge  at 
the  bottom  of  the  impoundment.  The 
ETC  labeled  these  constituents  whose 
primary  fate  is  air  or  sludge  (or 
discharge  without  treatment)  via  one  of 
these  paths  as  "nonamenable  to 
biotreatment."  The  comment  suggested 
several  criteria  for  determining  whether 
process  streams  with  "nonamenable" 
constituents  should  be  kept  out  of 
surface  impoundments. 

Secondly,  CMA  provided  EPA  with 
similar  recommendations  in  August 
1993.  This  section  also  considers  CMA's 
suggestions  for  managing  refractory 
chemicals  in  land-based  biological 
treatment  units. 

A.  Technical  Ch^erview 

Many  "decharacterized"  wastes  (i.e.. 
wastes  that  were  formerly  hazardous 
wastes  due  to  their  ignitable,  corrosive 
or  reactive  properties  as  generated  but 
which  no  longer  exhibit  a  characteristic 
by  the  time  they  are  land  disposed)  are 
placed  in  Subtitle  D  surface 
impoundments  for  the  purpose  of 
biological  treatment.  In  theory, 
microorganisms  in  the  impoundment 
can  degrade  organic  constituents  in 
these  wastes  (under  aerobic  and/or 
anaerobic  conditions)  to  carbon  dioxide 
and  water. 

The  ETC  comment  suggested  that  EPA 
identify  and  prohibit  wastes  containing 
these  "nonamenable"  constituents  from 
biological  treatment  impoundments. 
The  issue  facing  EPA  is  whether  there 
are  wastes  for  which  biological 
treatment  is  not  BOAT  either  because 
biological  treatment  cannot  adequately 
reduce  hazardous  constituents  or 
becau.se  biological  treatment  simply 
transfers  hazardous  constituents  to  other 
media,  and,  if  so,  whether  an  alternative 
regulatory  scheme  is  appropriate.  While 
the  LDR  Phase  IV  rule  will  specifically 
address  the  concerns  with  respect  to 
sludges,  leaks  and  air  emissions,  EPA 
has  committed  to  raising  certain 
technical  issues  concerning 
"nonamenability  "  in  the  LDR  Phase  III 
proposed  rule  and  has  also  committed 
to  discuss  the  suggested  regulatory 
resolutions  submitted  by  both  the  ETC 
and  the  CMA,  who  also  submitted 
comments  pertaining  to  this  issue. 

What  follows  is  EPA's  interpretation 
of  the  fundamental  concerns  which 
fostered  this  option,  a  discussion  of  the 
technical  issues  inherent  to  this 
approach  and  an  identification  of 
alternative  approaches  to  address  these 
underlying  concerns.  The  issue  of 
whether  RCRA  can  require  segregation 
of  refractory  hazardous  wastes  streams 
entering  land-based  surface 
impoundments  is  closely  connected  to 
the  Agency's  approach  to  sludges,  leaks 


and  air  emissions  in  the  LDR  Phase  IV 
rule.  The  Agency  is  therefore  delaying 
any  final  action  on  the  components  of 
the  ETC  comments,  or  on  the  CMA 
suggestions,  until  LDR  Phase  IV  when 
more  comprehensive  decisions  can  be 
made  on  each  issue. 

B.  Summary  of  the  ETCs  Position 

The  full  text  of  the  ETCs  comments 
can  be  found  in  the  administrative 
record  for  today's  rule.  This  section 
summarizes  that  document. 

The  ETC  asserts  that  "Hazardous 
constituents  in  ICR  wastes  that  are  not 
amenable  to  the  biological  or 
sedimentation  systems  used  in  CWA 
lagoons  are  not  receiving  RCRA- 
equivalent  treatment."  They  then 
propose  a  definition  of  "nonamenable 
waste  streams"  and  suggest  a  regulator)- 
scheme  for  keeping  these  streams  out  of 
surface  impoundments. 

In  particular,  the  ETC  recommends 
that  EPA  should  establish  treatment 
standards  for  ICR  wastes  that  require 
destruction  and  removal  of  hazardous 
constituents  in  the  waste  as  generated, 
and  allow  only  those  ICR  wastes  that 
contain  hazardous  constituents  for 
which  biological  treatment  is  the  best 
method  to  be  managed  in  nonhazardous 
waste  surface  impoundments.  They 
provide  lists  of  individual  constituents 
and  constituent  categories  that  should 
be  segregated  and  restricted  from 
biological  units.  The.se  include  the 
following  individual  chemicals: 
mercury,  vanadium,  chromium, 
cadmium,  lead,  and/or  nickel,  or  the 
following  groups  of  chemicals:  aromatic 
compounds:  acrylates,  phenolics,  and 
highly  o.xidized  constituents  such  as 
phthalates,  aldehydes,  and  ketones; 
nitrosamines.  amines,  nitrophenolics. 
and  aniline  compounds  and  most 
chlorinated  and  brominated  organic 
constituents.  ETC  also  recommends 
segregating  the  following  categories  of 
waste:  Highly  volatile  and  non-water- 
soluble  constituents,  because  of  the 
likelihood  of  air  emissions  during 
biological  treatment:  and  the  acutely 
toxic  P-listed  wastes,  because  they  are 
poisonous  to  the  biological  treatment 
system.  The  ETC  explicitly  recommends 
the  following  criterion  for  designating  a 
wa.ste  stream  "amenable  to  biological 
treatment":  the  waste  mu.st  contain  less 
than  1%  .solids,  must  be  free  of  oil  and 
grea.se.  and  must  contain  less  than  10 
ppm  total  heavy  metals. 

ETC  then  defines  "ICR  wa.ste  streams 
not  amenable  to  biological  treatment" 
as:  ICR  wastes  with  constituents  (from 
the  groups  listed  above)  at  individual 
concentrations  greater  than  100  x  F039 
wastewater  treatment  standards:  and 
ICR  wastes  with  "water  insoluble  and 
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highly  volatile"  F039  constituents  "that 
are  more  likely  to  be  released  to  air  and 
not  treated.  (ETC  did  not  indicate  at 
what  point  these  concentrations  should 
he  measured,  although  they  did  suggest 
that  wastes  should  be  segregated  at 
"battery  limits".) 

The  ETC  believes  that  such 
"nonamenable"  wastes  should  either  be 
required  to  undergo  pretreatment  prior 
to  aggregation  with  other  wastewaters 
(e.g..  steam  stripping  of  volatile 
compounds),  or  be  required  to  go  to 
other  appropriate  treatment  (e.g.. 
pre<;ipitation  of  metals).  The  ETC  argues 
that  such  segregation  of  nonamenable 
wastes  will  promote  pollution 
prevention  because  companies  will  have 
an  incentive  to  modify  raw  materials  or 
production  processes  to  keep  such 
hazardous  f»nstituents  out  of  the  waste 
stream. 

C.  Suiiimnry  of  the  CMA  's  Position 

The  full  text  of  CMA 's  comments  can 
be  found  in  the  administrative  record 
for  today's  rule.  This  section 
summarizes  that  document.  CMA 
describes  "three  situations  in  which 
characteristirally  corrosive  or  ignitable 
hazardous  wastes  could  be  sent  to 
biological  treatment  in  surface 
impoundments  without  jeopardizing  the 
treatment  units  effiectiveness  by 
introducing  non-amenable  compounds" 
CMA  implicitly  requests  that  the  LDR 
Phase  111  rule  allow  CWA-permitted 
biological  treatment  in  the  following 
three  situations: 

(a)  When  the  stream  to  the 
impoundment  only  contains  hazardous 
constituents  amenable  to  biological 
treatment  (listed  below); 

(b)  When  the  stream  contains 
hazardous  constituents  amenable  to 
biological  treatment  plus  other 
(nonamenable)  constituents  present  at 
concentrations  equal  to  some  multiple 
(e.g.,  1000)  of  the  F039/UTS  treatment 
standards  in  the  influent  to  the  surface 
impoundment;  or, 

(c)  The  facility  can  demonstrate  on  a 
case-bv-case  basis  that  a  nonamenable 
hazardous  (X)nstituent  is  amenable  to 
treatment  occurring  in  the  treatment 
.system. 

"  CMA  identiTies  most  of  the  organic 
I  ITS  c~onstituents  as  "amenable  to 
biological  treatment".  This  includes  all 
the  constituents  for  which  biological 
treatment  is  the  basis  of  the  F039 
wa.stewater  treatment  standards  plus  a 
number  of  organic  constituents 
generally  recognized  in  the  literature  as 
biodegradable. 

The  BOAT  List  constituents  not 
designated  by  CMA  as  "amenable  to 
biological  treatment  are:  all  UTS  metals, 
fluoride,  sulfide  and  the  volatile  and 


semivolatile  organics  in  the  table  that 
follows. 

Nonamenable  Volatile  Organics 

Bromodichloromethane 

Carbon  tetrachloride 

Chloroethane 

2-Chloroethyl  vinyl  ether 

Chloroform 

Chloromethane 

1 ,2-Dibromoethane 

Dichlorodifluoromethane 

1 , 1-Dich  loroethane 

1 ,2-Dichloroethane 

1 .1-Dich  loroethy  lene 

trans-l,2-Dichloroethene 

1,4-Dioxane    . 

Ethylene  oxide 

lodomethane 

1.1.1 .2-Tetrach  loroethane 

1.1,2.2-Tetrachloroethane 

Tribromomethane  (Bromoform) 

1.1,1-Trichloroethane 

1.1.2-Trichloroethane 

Trichloroethene 

Trichloromonofluoromelhane 

Vinyl  Chloride 

Nonamenable  Semivolatile  Organics 

Benzal  chloride 

2-sec-Butyl-4.6-dinitrophenol 

p-Ch!oroaniline 

Chlorobenzilate 

p-Di  methy  lam  i  noazobenzene 

1 ,4-Dinitrobenzene 

4.6-Dinitro-o-CTesol 

2,4-Dinitrotoluene 

2,6-Dinitrotoluene 

Di-n-propylnitrosamine 

Isosafrole 

Methapyriline 

3-Methylcholanthrene 

4.4'-Methylenebis  (2-t;hloro3niline) 

5-Nitro-o-toluidine 

Phenacetin 

Pron  amide 

Safrole 

Methoxychlor 

D.  Summary  of  EPA 's  Preliminary 
Response  to  cKlA  's  and  ETC's  Technical 
Concerns 

EPA  presents  its  preliminary 
evaluation  of  three  major  issues  that  are 
raised  by  both  CMA's  and  ETC's 
suggestions:  the  question  of  feed  limits 
for  land-based  biological  treatment 
units;  behavior  of  nonamenable 
constituents  in  land-based  biological 
treatment  units  and  constituent-specific 
solubility  and  toxicity  questions. 

1.  Feed  Limits 

The  CMA  and  ETC  approaches  both 
suggest  constituent-specific  limitations 
of  decharacterized  ICR  waste  streams 
entering  surface  impoundments  to 
ensure  that  certain  toxic  constituents-do 
not  byp&ss  treatment  by  volatilizing  into 


the  atmosphere,  by  adsorbing 
permanently  onto  sludge  sediments  at 
the  bottom  of  the  impoundment  or  by 
inhibiting  biodegradation  pro<;es.ses  in 
the  impoundment.  The  Agency  agrees 
that  all  three  of  these  mechanisms  can 
hinder  treatment. 

While  many  aspects  of  both  the  ETC 
and  CMA  positions  have  technical  and 
regulatory  merit,  there  appear  to  be 
fundamental  technical  disagreements 
that  need  to  be  resolved.  First  and 
primary  is  the  fact  that  ETC  and  CMA 
differ  on  which  constituents  (and 
chemical  families  of  constituents)  are 
"amenable"  or  "nonamenable"  to 
treatment.  Second,  proposing 
regulations  requiring  segregation  of 
streams  entering  impoundments  would 
raise  the  following  issues: 

(a)  Surface  impoundments  have 
traditionally  provided  an  engineering 
advantage — in  addition  to  low  energy, 
maintenance  and  construction  costs — in 
that,  they  offer  a  means  of 
"equilibrating"  and  "equalizing"  the 
relatively  frequent  variations  in 
chemical  compositions  of  process 
wastes  (i.e.,  aggregated  waste  streams). 
As  such,  they  receive  variable  wastes  in 
their  capacity  as  large-volume  holding 
units  for  p>rocess  upset  streams, 
slormwaters,  spill  washdown  and  other 
un.scheduied  wastewater  releases. 
Segregation  of  these  various  streams 
would  require  construction  of  holdiiiig 
tanks  that  may  not  be  able  to  provide 
the  same  equalization  capability  of  an 
impoundment; 

(b)  Mandator},'  analyses  and 
separation  may  impose  i:onsiderable 
added  expense;  and. 

(<;)  EPA.  in  some  cases,  assumed  that 
impoundments  would  be  used  for  these 
purposes  by  not  including  the  co.sts  of 
impoundment  replacement  when 
developing  effluent  guidelines  for 
affected  indu.stries. 

2.  Technical  Conj:em 

In  theory,  EPA  agrees  that  certain 
RCRA  waste  streams  should  he  kept  out 
of  (»rtain  types  of  Subtitle  D 
impoundments.  (Listed  wastes  already 
must  go  to  Subtitle  C  impoundments, 
and  High  TOC  DOOl  ignitables,  as  well 
as  high  mercury  wastes,  are  also 
restricted  from  Subtitle  D 
impoundments.)  In  addition,  in  55  FR  at 
22666  (June  1,  1990).  EPA  presented 
general  criteria  that  could  affect 
amenable/nonamenable  determinations. 
All  parties  seem  to  agree  that  certain 
metal-bearing  wastes  could  also  he 
restricted  from  impoundments. 
However,  there  are  additional  factors 
that  need  to  be  considered,  such  as 
impoundment  size,  depth,  temperature, 
and  retention  time.  (An  individual 


organic  compound  is  more  treatable  in 
.some  systems  than  in  others  and 
without  information  about  the  extent  to 
which  the  lagoon  supports  aerobic  and 
anaerobic  processes  we  cannot  assess 
how  treatable  these  constituents  are.) 
In  addition,  the  overall  composition 
of  each  waste — i.e.  the  entire  matrix- 
must  be  considered  in  order  to 
characterize  its  relative  amenability  to 
biological  treatment.  In  particular,  waste 
composition  can  enhance  or  inhibit  a 
particular  organic  compound's 
amenability  to  biological  destruction. 
Enhancement  occurs,  for  example,  if 
microorganisms  can  use  one  compound 
as  a  co-metabolite  or  co-substrate  in 
metabolizing  another.  A  feature  story  on 
biological  treatment  in  the  February 
1993  issue  of  Environmental  Science 
and  Technology  reports  "*  *  'highly 
chlorinated  compounds  such  as 
trichloroethylene,  1.1.1-trichloroethane 
and  chloroform  will  transform  under 
aerobic  conditions  if  methane,  phenol  or 
toluene  is  provided  as  a  primary  source 
of  carbon  and  energy  for  biological 
growth.  However,  these  reactions  are  co- 
metabolic  *  *  *.  Therefore  it  is 
important  to  define  exact  conditions 
when  discussing  biodegradation 
results."  Inhibition  occurs  when  one 
compound  poisons  the  metabolic 
pathway  by  which  another  compound  is 
otherwise  degraded.  The  degree  to 
which  the  microbial  population  in  the 
impoundment  has  been  acclimated  to  a 
particular  constituent  is  a  significant 
factor  in  determining  that  constituent's 
amenability.  Acclimation  determines 
the  balance  between  inhibition  and 
enhancement  and  is  a  factor  to  be 
defined  in  discussing  biodegradatron 
results. 

The  fact  that  "consortia"  of 
microorganisms,  rather  than  members  of 
a  single  bacterial  strain,  accomplish  the 
degradation  of  complex  molecules 
further  complicates  the  extent  to  which 
a  compound  can  accurately  be  labeled 
"amenable"  (Rittman  and  Saez  in  Levin 
and  Gealt  Biological  Treatment  of 
Indu,strial  and  Hazardous  Wastes,  1993. 
McGraw-Hill,  New  York).  The  presence 
of  different  microorganisms  in  a 
consortium  increases  the  number  of 
compounds  that  can  be  degraded  in  that 
impoundment  by  virtue  of  the  wider 
array  of  metabolic  degradation  pathways 
present.  However,  the  various  microbial 
species  may  require  a  narrower  range  of 
pH,  dissolved  oxygen  and  other 
parameters  in  order  to  function  and  may 
therefore  be  more  liable  to  collapse  and 
fail  than  a  simpler  more  robust 
microbial  strain. 

Some  of  the  technical  issues  that  are 
likely  to  arise  include: 


(a)  Biotreatment  systems  vary 
Constituents  that  are  amenable  to 
treatment  in  one  system  may  be 
nonamenable  in  another,  thus  an 
accurate  determination  of  what  is  a 
nonamenable  waste  might  have  to 
consider  site-by-site  factors,  which 
would  present  considerable  problems  in 
the  implementation  of  the  program.  If 
EPA  set  up  a  more  generic  approach, 
other  problems  are  likely  to  occur,  as 
described  below. 

(b)  The  ETC  uses  the  term  "batter}- 
limits"  to  describe  where  nonamenable 
ICR  wa.stes  should  be  segregated.  This 
term,  however,  is  undefined  and  could 
represent  the  point  where  the 
wastestream  leaves  the  production 
equipment,  or  a  variety  of  aggregation 
points. 

(c)  What  levels  of  constituents  justif\- 
reouiring  segregation  and  recoverv? 

(d)  If  EPA  required  segregation  of 
nonamenable  wastes  from  biological 
treatment  impoundments,  there  is  a  very 
good  possibility  that  facilities  would 
merely  replace  the  surface 
impoundments  with  RCRA  exempt 
tanks.  Biological  treatment  in  tanks 
could  have  the  same  air  emissions 
unless  they  are  properly  controlled. 

With  respect  to  specific  hazardous 
organic  constituents,  EPA  is  currently 
investigating  whether  the  BOAT  list  of 
compounds  could  be  ordinally  ranked 
into  a  series  of  compounds  more  or  less 
amenable  to  biological  treatment,  based 
on  published  treatability  data. 
"Amenability"  is  a  continuous  variable. 
Treatability  data  shows  that  some 
compounds  are  more  amenable  to 
biological  degradation  than  are  other 
compounds:  there  are  no  organic 
chemicals,  other  than  polymers,  which 
are  absolutely  resistant  to  biological 
degradation.' 

Due  to  the  technical  problems 
associated  with  determining  which 
wastestreams  should  be  kept  out  of 
certain  impoundment  lagoons,  and  the 
policy  concerns  raised  by  these 
approaches,  we  are  setting  out  these 
issues  for  comment  in  this  proposed 
rule. 

3.  Constituent  Properties  of  Concern 

The  following  three  items  are  criteria 
ETC  suggests  in  addition  to  individual 
constituent  concentrations.  EPA  invites 
comments  on  means  of  managing  these 
waste  properties. 

a.  Water  solubility.  EPA  does  not 
share  ETC's  concern  that  less  soluble 
compounds  are  significantly  less 
amenable  to  biological  treatment  than 
relatively  hydrophilic  compounds.  For 
example,  PCB's  are  virtually  msoluble; 
nevertheless  the  literature  documents 
cases  where  PCB's  have  been 


successfully  degraded  to  hydrochloric 
acid,  carbon  dioxide  and  water. 

b.  TC  Metals.  EPA  believes  the  LDR 
Phase  IV  limitations  on  land  disposal  of 
wastes  that  meet  the  definition  of 
toxicity  based  on  their  metals 
concentration  will  address  ETC's  and 
CMA's  concerns  about  the  inadequacy 
of  surface  impoundments  for  metal 
treatment. 

c.  Toxicity.  EPA  solicits  comments  on 
the  suggestion  that  P-waste  constituents 
be  managed  as  particulaHy  toxic  and 
thus  likely  to  poison  metabolic 
pathways  in  the  degradation  process. 
EPA  further  solicits  comment  on 
additional  constituents  or  categories  of 
constituents  that  are  likely  to  be  acutely 
toxic  to  biological  treatment  processes, 
rather  than  merely  resistant  to  biological 
treatment. 

The  target  mass  removal  approach 
described  earlier  in  this  preamble  can  be 
applied  to  biological  treatment  units  to 
determine  whether  constituents 
managed  in  the  units  are  being 
effectively  degraded.  The  application  of 
this  approach  could  address  the 
question  of  wastes  nonamenable  to 
biotreatment.  The  target  mass  removal 
approach  requires  a  waste 
determination  prior  to  the  waste 
entering  the  treatment  unit,  and  either 
(1)  a  waste  determination  after  treatment 
in  the  unit,  or  (2)  a  determination  of  the 
operating  efficiency  of  the  treatment 
unit.  This  approach  has  been  applied  to 
biotreatment  units  for  at  least  two 
promulgated  standards  that  regulate 
hazardous  organic  chemicals:  the  HON 
and  the  Subpart  CC  air  rules.  Comments 
are  solicited  on  the  approach  to  address 
the  nonamenable  waste  concerns. 

F  Additional  Issues 

In  addition  to  the  issues  raised  in  the 
.section  "Summary  of  EPA's  Preliminary 
Response"  above,  there  are  other 
technical  issues  arising  in  developing  a 
list  of  UTS  constituents  that  are  not 
amenable  to  biological  treatment. 
Another  issue  concerns  those  UTS 
constituents  for  which  biological 
treatment  is  BOAT:  could  a  wastestream 
containing  such  constituents  have  such 
a  high  concentration  of  other 
compounds  known  to  be  refractorv-  to 
biological  treatment  that  biotreatment 
no  longer  effectively  treats  the 
constituents?  A  third  issue  considered 
here  is  the  extent  to  which 
"nonamenable"  constituents  evade 
treatment  by  volatilizing  into  the  air  or 
by  adsorbing  onto  sludge,  in  addition  to 
flowing  out  untreated  in  effluent. 

1  List  of  Hazardous  Constituents 

In  order  to  ensure  that  all  the 
constituents  in  a  decharacterized  waste 
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are  adequately  addressed,  the  starting 
point  should  not  be  the  BOAT  list  but 
rather  the  entire  list  of  U  and  P, 
appendix  VIII.  and  other  toxic 
chemicals  present  in  the  hazardous 
waste  universe.  The  next  LDR 
rulemaking  ("Phase  IV")  will  di.scuss 
the  universe  of  hazardous  constituents 
regulated  by  RCRA  {i.e..  a  composite  of 
the  above  lists)  and  may  propose  which 
constituents  from  the  composite  list  are 
considered  "nonamenable"  or 
"amenable".  Today's  preamble, 
however,  raises  general  issues 
associated  with  "amenability"  in  order 
to  solicit  comments  on  specific 
questions.  These  questions  will  be 
addressed  in  LDR  Phase  IV.  For 
example,  the  Phase  IV  proposed  rule 
may  include  a  discussion  of 
quantification  problems  and  the  use  of 
surrogate  parameters  such  as  BOD/COD/ 
TOC  ratios  to  assist  in  measuring 
performance  where  analytical  methods 
do  not  exist. 

2.  Biotreatment  as  BDAT 

EPA  has  already  promulgated 
biodegradation  (BIODG)  as  a  spwiified 
method  of  treatment  for  quite  a  few  U 
and  P  waste  codes  that  fall  under  the 
category  that  ETC  has  asked  to  be 
classified  as  "nonamenable".  (For 
example,  nitrosamines  easily  break 
down  in  water  to  nitroamines.  Nitrogen- 
containing  organics  can  typically  be 
biodegraded.  Most  microorganisms 
nourish  in  the  presence  of  nitrogen 
containing  chemicals.)  EPA  has  also 
established  numerical  standards  for 
many  chemicals  based  on  biotreatment 
data.  EPA  is  including  all  of  the 
chemicals  in  both  of  these  cases  in  this 
proposed  rule  and  is  asking  for 
comment  on  them  and  seeking  data  that 
would  refute  or  support  that 
biotreatment  is  BDAT  for  these 
chemicals. 

.3.  Toxics  Along  for  the  Ride 

EPA  intends  that  the  Phase  IV 
proposed  rule  will  expand  the 
discussion  on  the  concept  of  "toxica 
along  for  the  ride"  in  biotreatment  (i.e., 
concern  about  how  best  to  regulate 
those  toxic  compounds  that  are  not 
degraded  to  less  toxic  compounds  and 
consequently  pass  untreated  through  the 
unit  and  on  to  land  disposal).  While  the 
concept  is  environmentally  attractive,  in 
order  to  create  a  regulator^'  construct 
prohibiting  such  constituents  from 
biotreatment,  the  Agency  must  consider 
the  following  constituent-specific 
factors: 

(a)  Is  the  elemental  composition  of  the 
chemical  such  that  it  is  truly  not 
"amenable  to  biotreatment"  such  as  for 
motals? 


(b)  Does  a  low  rate  of  hydrolysis 
indicate  low  biodegradability? 

(c)  Does  high  volatility  neces.sarily 
indicate  low  biodegradability? 

(d)  What  retention  time  is  required  for 
biodegradation? 

(e)  Is  the  biological  system 
re.sponsible  for  degradation  of  the 
compound  sensitive  to  upsets  in  either 
the  chemistry  of  the  impoundment  or  its 
biocomposition? 

(0  Is  the  bioactivity  considered 
"aggressive"? 

(g)  Is  the  constituent  actually 
chemically  treated  in  the 
impoundment? 

(n)  Will  the  constituent  encounter 
treatment  after  the  impoun«li:ient? 

(i)  Is  the  waste  containing  the 
constituent  difficult  to  segregate  from 
other  wastes? 

(j)  Does  the  chemical  occur  naturally 
in  the  surrounding  soil  or  water? 

(k)  Is  the  chemical  already  present  in 
the  sludge  and  could  then  be  released 
by  the  sludge  even  though  the  influent 
is  reduced? 

(1)  Is  the  chemical  present  in  other 
nonhazardous  waste  that  are 
commingled  with  the  decharacterized 
wastes? 

(m)  Is  the  chemical  generated  at 
concentrations  below  that  which  is 
considered  neither  a  chronic  nor  an 
acute  health  risk? 

(n)  Is  there  an  ecological  risk  from  the 
inorganic  composition  of  the  waste  such 
as  the  high  salinity  (dissolved  solids)  of 
most  D002  wastes? 

(o)  Is  the  chemical  a  surprise  presence 
from  the  use  of  some  product  that 
contains  trace  levels  that  couldn't  be 
measured  when  the  product  was  u.scd 
(below  product  specifications)? 

(p)  Is  the  chemical  appearing  due  to 
corrosion  of  pipes  and  equipment? 

G.  Treatment  Standard  for  Wastes  With 
a  High  Concentration  of  Organics 

In  the  Phase  II  final  rule  (59  FR  47982, 
September  19, 1994),  EPA  finalized 
regulations  prohibiting  the  disposal  in 
Class  I  nonhazardous  waste  injection 
wells  ignitable  characteristic  wastes 
with  a  high  total  organic  carbon  (TOC) 
content  and  toxic  characteristic 
pesticide  wastes,  unless  either  the  well 
is  .subject  to  a  no-migration 
determination,  or  the  wastes  are  treated 
by  the  designated  the  LDR  treatment 
method.  The  treatment  method 
promulgated  was  either  combustion  (i.e. 
incineration  or  fuel  substitution)  or 
recovery  of  organics.  Today  the  Agency 
is  raising  the  option  of  proposing  the 
same  treatment  standard  for 
characteristic  wastes  with  high 
concentrations  of  organics  managed  in 
surface  impoundments.  This  would 


result  in  a  prohibition  of  these  wastes 
going  into  biological  impoundments. 

The  Agency  requests  comment  on  this 
option,  including  the  question  of  how  to 
define  "high"  levels  of  organics  that 
would  justify  prohibition  from  surface 
impoundments.  The  Agency  believes 
this  option  provides  many  of  the 
benefits  of  segregation  of  refractory 
"nonamenable"  streams  with 
significantly  lower  analytical 
requirements. 

VL  Treatment  Standards  for  Newly 
Listed  Wastes 

A.  Caihamates 

Hazardous  Wastes  from  .Specific  Sourf;os  (K 
Waste  erodes) 

Kl.56 — Organic  waste  (including  heavy  ends 
still  bottoms,  light  ends,  spent  solvents, 
filtrates,  and  docantates)  from  the 
production  of  carbamates  and  carbamoyl 
oximes. 

Kl.57 — Wastewaters  (including  scrubber 
waters,  condenser  waters,  washwaters. 
and  separation  waters)  from  the 
production  of  carbamates  and  carliamoyl 
oximes. 

K158 — B.ig  house  dust,  and  filter/separation 
solids  from  the  production  of  carbamates 
and  carbamoyl  oximes. 

Kl.'iS) — Organics  from  the  treatment  of 
thiocarbamate  wastes. 

KlftO — .Solidsjinduding  filter  wastes, 
separation  solids,  and  spent  catalysts) 
from  the  production  of  thiocarbamates 
and  solids  from  the  tnsatment  of 
thiocarbonate  washes. 

K161 — Purification  solids  (imluding 
filtration,  evaporation,  and 
centrifugation  solids),  baghouse  dust. 
and  floor  sweepings  from  the  pnxluciion 
of  dtthiocarbamate  acids  and  their  salts. 
(This  listing  does  not  include  K12.S  or 
K126.) 

Acute  Hazardous  Wastes  (P  Waste  {]otie.s) 


P20,1 

Aldicarb  sulfone 

P127 

C--iri)ofuran 

P189 

(]aH>osulfan 

P202 

m-Cumenyl  methylcarbamati; 

PI  91 

Dimetilan 

PI  98 

Formetannte  hydrochloride 

P197 

Formparanate 

P192 

Isolan                                     i 

PI  96 

Manganese  dimethvldithiocnrba mate 

PI  99 

Methiocarb 

PI  90 

Metolcarb 

PI  28 

.Mexacarbato 

PI  94 

Oxamvl 

P204 

Physostigmine 

PI  88 

Phvsostigmine  .salicylate 

P201 

Promecarb 

P18.T 

Tirpate 

P205 

Ziram 

Toxic  Hazardous  Wastes 

U394 

A2213 

I!  280 

Barban 

1)278 

Bendiocarb 

U364 

Bendiocarb  phenol 

11271 

Benomvl 

1)400 

Bis(pcntamethvlcnc)thiurara 

tntrasulfide 

11.392  Butylate 

li27y  Carbaryl 

I '372  C^rbendazim 

V'Mi7  Carbofuran  phcmol 

I  "H);*  Copper  dimethvldithiocarbamate 

V.mi  Cycloate 

I  '36ti  Dazomet 

l);i9.'>  Diethylene  glycol.  <iicarlKimate 

i;40:t  Disulfiram 

I!  390  EPTC 

t.'4{i7  Ethyl  Ziram 

I  39H  Ferbam 

1'375  3-lodo-2-propvnvl  n-butvlcarbainutc 

('.184  Metam  Sodium 

l'3b5  Molinate 

l!391  Pcbulate 

l!383  Potassiuin  dimethyl  dithiocarbamuK; 

1 1378  Potassium  n-hydroxymethyl-n- 

methyldithiocarbamate 

11377  Potassium  n-methvldithicK.Hrhamati- 

U373  Propham 

mil  F'ropoxur 

11.387  Prosulfocarb 

li37(i  .Selenium,  tetrakis 

(dimethyldifhiocarbariiate) 

1'379  Sodium  dibutyldithiiK;ail)inmite 

l,'381  Sodium  diethyldithiocarbamate 

11382  Sodium  dimethvldithiof.arbamate 

1'277  Sulfallate 

r402  Tetrabutylthiuram  disulfide 

1'401  Tetramethylthiuram  monosulfide 

i;410  Thiodicarb 

L409  Thiophanate-methvl 

I '389  Triallate 

I '404  Triethylamine 

I  i385  Vornoiatc 

For  background  information  on  waste 
characterization  data,  data  gathering 
olforts,  and  applicable  technologies,  see 
the  Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Dot;ument  for  Newly  Listed  or  Identified 
Wastes  from  the  Production  of 
Carbamates  and  Organobromines. 

1.  Proposed  Treatment  Standards 

The  Agency  has  promulgated  the 
li.sting  of  the  wastes  from  the  carbamate 
industry  specified  above.  The  final 
listing  was  signed  by  the  administrator 
on  Jamiary  31, 1995,  and  published  in 
the  Federal  Register  on  Februarv  9. 
1995.  EPA  is  today  proposing 
concentration-based  treatment  standards 
for  these  wastes.  The  concentration 
limits  for  the  regulated  constituents  a.re 
based  on  both  existing  and  newlv 
proposed  UTS  (59  FR  479H2.  Sepleml>er 
19,  1994).  UTS  standards  have  already 
been  promulgated  for  21  of  the 
constituents  of  concern  for  these  waste 
codes  (16  organic  constituents  and  5 
metals).  These  standards  were 
promulgated  in  the  LDR  Pha.se  II  final 
rule  and  are  based  on  the  following 
technologies:  (1)  Incineration  was  the 
primary  basis  for  organic  constituents  in 
nonwastewaters;  (2)  biological  treatment 
or  carbon  absorption  was  the  basis  fur 
organics  in  wastewaters;  (.1)  high 
temperature  metal  recovery  and 
stabilization  were  the  basis  for  metals  in 


nonwastewaters;  and  (4)  chemical 
precipitation  was  the  basis  for  metals  in 
wastewaters.  These  treatment  standards 
were  developed  by  examining 
es.sentially  all  the  BDAT  treatment  data 
the  .\gency  had  at  the  time. 

The  Agency  is  proposing  new  UTS  for 
42  constituents  associated  with 
carbamate  wastes.  40  of  these 
constituents  are  chemicals  produced  by 
this  industry  which  may  be  grouped 
into  the  following  categories: 
carbamates  and  carbamate 
intermediates,  carbamoyl  oximes, 
thiot:arbamates,  and  dithiocarbamates. 
Please  refer  to  the  Background 
Do<:ument  for  definitions  of  these 
chemical  groups  and  the  categorization 
of  these  40  chemicals.  The  other  2 
constituents  for  which  new  UTS  are 
being  proposed  (triethylamine,  and  o- 
phenylene  diamine)  are  not  carbamate 
products,  but  are  hazardous  constituents 
present  at  levels  of  regulatory  concern 
in  carbamate  wastes.  Note  that  although 
specific  dithiocarbamate  chemicals  have 
been  added  to  Appendix  VII  and  VIII, 
'  the  basis  for  listing  K161.  and  the  waste 
descriptions  of  P196,  P205,  U277,  U.36fi, 
m7B-379.  U381-384,  U.393.  U396, 
U40()-U403.  and  U407.  the  regulated 
constituent  for  these  chemicals  and 
codes  is  specified  as  "Dithiocarbamates 
(total)",  because  the  analytical  method 
for  dithiocarbamates  does  not 
distinguish  among  specific 
dithiocarbamate  constituents. 

The  Agency  is  proposing  to  base  the 
UTS  for  the  carbamate,  carbamate 
intermediate,  carbamoyl  oxime, 
dithiocarbamate,  and  thiocarbamate 
con.stituents  in  wastewaters  on  data 
developed  by  the  Office  of  Water  for  the 
development  of  effluent  guidelines,  and 
data  from  treatability  studies  performed 
by  RREL.  Wastewater  standards  for 
carbamate  and  carbamoyl  oxime 
constituents  are  based  on  data  from 
alkaline  hydrolysis,  with  the  exception 
of  thiodicarb  which  is  based  on 
biological  treatment.  Wastewater 
standards  for  fhiocarbamates  are  basfd 
on  G.'\C  adsorption,  while  wastewater 
standards  for  dithiocarbamates  are 
based  on  ozone/UV'  light  oxidation.  In 
cases  where  data  were  not  available  for 
a  specific  constituent,  the  standard  has 
btH-Mi  transferred  from  the  constituent 
with  the  most  similar  riiemical  structure 
and  properties. 

The  Agency  is  proposing  to  base  the 
UTS  for  the  carbamate,  carbamate 
intermediate,  carbamoyl  oximo, 
thiocarbamate.  and  dithiocarbamate 
con.stituents  in  nonwastewaters  on 
analytical  detection  limits  compiled 
from  sampling  and  analysis  reports 
prepared  to  support  the  proposed  listing 
for  these  wastes.  Although  data  from  the 


treatment  of  these  constituents  in 
nonwastewater  matrices  is  not  currently 
available,  the  thermal  destruction 
tet:hnologies  currently  employed  to  treat 
these  nonwastewaters  can  routinely 
achieve  destruction  to  levels  below  the 
detection  limit. 

In  addition,  the  Agency  is  proposing 
UTS  standards  for  triethylamine  based 
on  data  transferred  from  the  treatment  of 
methapyrilene.  The  treatment  standards 
for  methapyrilene  are  0.081  mg/1  for 
wa.stewaters  and  1.5  mg/kg  for  - 
nonwastewaters.  Methapvrilene  was 
selected  as  the  basis  for  this  data 
transfer  bet:ause  it  is  the  onlv  tertiary 
amine  for  which  UTS  standards  iiuve 
been  promulgated. 

Finally,  the  Agency  is  proposing  UTS 
.standards  for  o-phenylenediamine  based 
on  analytical  detection  limits  compiled 
from  sampling  and  analysis  reports 
prepared  to  support  the  proposed  listing 
for  the.se  wastes.  For  the  treatment 
standards  being  proposed  todav  for 
waste  codes  K156-161,  P127.  Pl2H. 
P185.  Pia8-192,  P194,  Pl9r>-199,  P201- 
205,  U271.  U277.  U279.  U280.  U.3r.4- 
367,  U372,  U373.  U37.5-379,  U38 1-387. 
U389-396.  U400-404.  U407.  U409-mi. 
see  t)  268  40  table— Treatment  Standards 
for  Hazardous  Wastes  in  the  proposed 
amendments  to  the  regulatorv  language 

2.  Request  for  Comments 

In  the  LDR  Phase  II  rule  establishing 
UTS,  the  Agency  was  able  to  niake 
modifications  to  the  proposal,  where 
commenters  submitted  data.  The 
Agency  strongly  encourages  parties 
affected  by  these  proposed  standards  to 
submit  any  available  treatment  data  for 
these  newly  regulated  constituents:  if 
such  data  become  available,  the  .\jeiu.v 
will  make  appropriate  adjustments  to 
these  proposed  standards.  The  Agencv 
is  .soliciting  comments,  technical 
descriptions,  and  performance  dat.i 
regarding  the  characterization  and 
treatability  of  these  wa.stes  and  tl-.e 
achiev  ability  of  these  proposed 
standards.  EP.'^  is  especially  intfn"itt'(l 
in  any  information  regarding  the 
feasibility  of  product  recovery  for  iIu-m- 
wastes,  any  available  treatment  data  lor 
the  new  con.stituents  being  added  to  the 
list  of  UTS.  detection  limits  for  these 
constituents  in  treatment  residues,  and 
suggestions  lor  specified  methods  which 
could  be  alternatives  to  the 
concentration  based  stdnd.>rds  proposed 
today. 

Becau.se  standards  for  organics  are 
based  on  treatment  of  or>;ani( 
constituents  to  non-detect  ieveU.  LP.\ 
solicits  comment  on  the  use  of 
constituent  specific  detection  levels 
used  during  the  testing  of  these  wastes 
for  purposes  of  the  listing 


11722  Federal  Register  /  Vol.  60.  No.  41  /  Thursday,  March  2.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday, 


March  2,  1995      Proposed  Rules 


11723 


determination.  The  Agency  recognizes 
that  there  may  be  differences  between 
detection  limits  prior  to  and  after 
treatment.  Detection  levels  may  be 
lowered  for  these  wastes  after  treatment 
due  to  the  "cleaner"  matrix.  This  data 
has  been  placed  in  the  docket  for 
today's  proposed  rule. 

B.  Organobromines 

K140 — Waste  solids  and  filter  cartridges  from 

the  production  of  2.4,6-tribromophenol. 
U408— 2 ,4 ,6-Tribromoplienol 

For  further  information  on  waste 
characterization  data,  data  gathering 
efforts,  and  applicable  technologies,  see 
the  Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Document  for  Newly  Listed  or  Identified 
Wastes  from  the  Production  of 
Carbamates  and  Organobromines. 

1.  Proposed  Treatment  Standards  for 
Organobromine  Wastes 

EPA  proposed  to  add  2,4,6- 
Tribromophenol  to  Appendix  VIII  of 
Part  261  on  May  11. 1994,  and  is  today 
proposing  to  add  this  constituent  to  the 
list  of  UTS  in  40  CFR  268.48.  The 
decision  to  add  2.4.6-tribromophenol  to 
appendix  VIII  was  based  on  the 
determination  that  the  toxicities  of  this 
chemical  and  its  chlorinated  analogue, 
2.4.6-Trichlorophenoi,  are  essentially 
the  same,  due  to  the  Quantitative 
Structure  Activity  Relationship  (QSAR) 
between  these  two  compounds. 

Since  treatment  data  is  not  currently 
available  on  2.4.6-tribromophenol,  the 
Agency  is  proposing  to  set  the  UTS  for 
2,4.6-tribromophenol  based  on  data 
transferred  from  the  treatment  of  2,4,6- 
trichlorophenol.  The  structures  of  2,4,6- 
tribromophenol  and  2.4.6- 
trichlorophenol  are  sufficiently  similar 
to  be  considered  halogenated  congeners 
of  phenol.  Both  halogenated  phenols 
contain  three  symmetrically  placed 
bromine  or  chlorine  substituents  which 
are  difficult  to  remove  by  chemical 
substitution.  The  chemical  behavior  and 
mechanisms  of  action  for  2,4.6- 
tribromophenol  is  expected  to  be  similar 
to  its  chlorinated  analogue,  2,4,6- 
trichlorophenol.  Thus,  the  Agency  is 
proposing  UTS  standards  of  7.4  mg/kg 
for  nonwastewaters  and  0.035  mg/1  for 
wastewaters  for  2,4,6-tribromophenol. 

The  Agency  is  soliciting  comment 
regarding  the  achievability  of  this 
standard  by  demonstrated  available 
technologies  and  regarding  the 
analytical  detection  limit  of  2,4,6- 
tribromophenol  in  treatment  residual 
matrices.  The  Agency  is  also  soliciting 
any  available  data  on  the  concentrations 
2,4,6-tribromophenol  in  treatment 
residuals  from  the  recovery  or 
destruction  of  wastes  containing  2.4,6- 


tribromophenol.  The  analytical  method 
for  2,4.6-Tribromophenol  is  SW846 
method  8270  (GC/MS  for  semivolatiles. 
capillary  column). 

2.  Applicable  Technology 

The  lone  facility  which  produces 
2.4,6-tribromophenol  wastes  uses  a 
Bromine  Recovery  Unit  (BRU)  to  recover 
bromine  values  from  organic  liquid  and 
vapor  waste  streams.  In  this  unit,  the 
organics  are  burned  and  the  combustion 
products  are  removed  by  a  wet  scrubber. 
The  BRU  is  a  halogen  acid  furnace 
which  meets  the  regulatory  definition  of 
industrial  furnace  in  40  CFR  260.10. 
The  combustion  of  hazardous  waste  in 
industrial  furnaces  is  regulated  under  40 
CFR  part  266,  subpart  H,  which 
regulates  air  emissions  from  these  units 
and  requires  monitoring  and  analyses. 
The  facility  which  produces  2.4,6- 
tribromophenol  burns  li.sted  spent 
solvents  and  still  bottoms  in  this  BRU; 
therefore,  it  is  already  subject  to  the 
performance  standards  of  part  266. 
subpart  H.  Treatment  of  2,4,6- 
tribromophenol  wastes  jjp  the  BRU 
should  be  effective  in  destroying  the 
phenolic  component  of  2.4.6- 
tribromophenol  and  providing  for 
recovery  of  bromine.  Based  on  available 
information,  EPA  proposes  that 
treatment  by  BRU  is  BDAT  for  2,4.6- 
tribromophenol  wastes.  EPA  solicits 
comment  on  this  assertion  and  on  the 
potential  applicability  of  other 
technologies  which  destroy  2.4,6- 
tribromophenol  and  provide  recovery  of 
bromine. 

C.  Ahiminuin  Potliners  (K088) 

K088 — Spent  potliners  from  primary 
aluminum  reduction. 

For  background  information  on  wa.ste 
characterization,  see  the  Best 
Demonstrated  Available  Technology 
Background  Document  (BDAT)  for 
Newly  Listed  or  Identified  Wastes  for 
K088,  Spent  Aluminum  Potliners. 

1.  Possible  Determination  of  Inherently 
Waste-Like 

Certain  current  and  potential  K088 
management  methods  have  features  of 
both  recycling  and  conventional 
treatment.  For  example,  there  are  a 
number  of  management  methods 
involving  some  type  of  combustion 
process  that  produce  a  treatment  residue 
from  which  resources  may  be  recovered 
and  reused.  These  management  methods 
either  destroy  or  drive  off  cyanides  and 
toxic  organics.  Nevertheless,  the 
technologies  may  useful  alternative 
management  methods  for  K088  if 
valuable  resources  are  recovered.  The 
Agency  has  a  long-standing  preference 
for  recovery  over  simple  treatment.  This 


position  is  based  on  the  preference  in 
RCRA  for  environmentally  protective 
recovery  versus  waste  treatment.  Any 
consideration  of  relative  safety  must 
include  not  just  the  recovery  step,  but 
transport  and  storage  preceding 
recovery,  and  proper  management  of  all 
residues  from  recovery.  RCRA  section 
1003(a)(6)  as  well  as  S.  Rep.  No.  284. 
98th  Cong.  2d  sess.  at  17. 

EPA  is  considering  how  best  to 
balance  the  potential  promise  of  spent 
potliner  recovery  technologies  with 
their  similarities  to  conventional 
treatment  technologies,  especially  with 
respect  to  the  fate  of  (and  risks 
generated  by)  hazardous  constituents 
present  in  the  waste.  The  Agency  would 
prefer  to  provide  consistent  regulatory 
requirements  for  these  recovery  as  well 
as  for  conventional  treatment 
technologies  in  order  to  ensure  both  safe 
recovery  and  treatment.  However,  the 
existing  regulatory  framework  may 
make  it  difficult  to  achieve  this 
objective.  For  example,  many  of  these 
recovery  technologies  already  could  be 
subject  to  the  existing  regulations  for 
industrial  furnaces  burning  hazardous 
waste  (the  so-called  BIF  rules).'"  See  .56 
FR  at  7142  (Feb.  21,  1991);  50  FR  at 
49171-174  (Nov.  29,  1985). 

For  K088  recovery  technologies 
subject  to  BIF  regulations,  only  those 
facilities  in  existence  on  the  effective 
date  of  the  BIF  rules  (August  21,  1991) 
could  operate  without  first  obtaining  a 
permit.  This  could  create  a  significant 
barrier  to  commercial  operation  of  the 
technology  in  the  near  term.  If,  however, 
these  units  operate  in  a  manner  that 
does  not  subject  them  to  the  BIF 
regulations,  then  it  is  possible  that  they 
could  operate  with  little  or  no  oversight 
under  RCRA. 

The  regulatory  classification  of 
residues  as  hazardous  or  nonhazardous 
wastes  is  another  area  where  there 
would  be  dissimilar  requirements  under 
current  rules.  For  example,  one 
company  has  obtained  from  EPA  a 
delisting  determination  that  residues 
from  their  conventional  treatment 
process  are  at  levels  low  enough  to  no 
longer  be  classified  as  listed  hazardous 
wastes.  Other  companies  have  not 
obtained  such  determinations,  even 
though  they  potentially  could  treat 
spent  potliners  to  delisting  levels.  As  n 
result,  these  companies  face  the  cost 


and  time  of  seeking  a  delisting  petition, 
or  the  cost  disadvantage  of  disposal  of 
all  residuals  as  hazardous  waste. 

Because  of  the  similarities  in  risks. 
EPA  is  soliciting  comment  on  whether 
there  are  ways  to  subjec:t  all  ofthe.se 
technologies  to  the  same,  or  nearly  the 
same,  regulatory  requirements,  while 
assuring  that  the  ultimate  goals  of 
protecting  human  health  and  the 
environment  are  not  compromised.  The 
Agency  has  discussed  with  aluminum 
industry  representatives  the  possibility 
of  achieving  this  objective  by 
designating  spent  aluminum  potliners 
as  inherently  waste-like  materials 
pursuant  to  261.2(d)."  and  using  this 
designation  as  a  triggering  event  for  a 
determination  of  "substantial 
confusion"  pursuant  to  270.10(e)(2). 
which  could  establish  a  dateior 
eligibility  for  interim  status  after  .August 
21.  1991.  See  generally  56  FR  at  7142 
making  this  type  of  designation  and 
finding  of  "substantial  confusion"  for 
halogen  acid  furnaces.  The  Agenc:y 
.solicits  comment  on  this  possibility. 
The  benefit  of  this  approach  would  be 
to  guarantee  that  these  technologies  all 
would  be  subject  to  a  minimum  level  of 
RCRA  oversight,  especially  with  respect 
to  design  of  storage  equipment,  control 
of  air  emissions  from  the  process, 
minimum  treatment  standards  for 
residuals,  and  mandatory  corrective 
action  in  response  to  releases  of 
hazardous  constituents  to  the 
f;nvironment. 

In  order  to  mitigate  some  of  the 
potential  delay  and  costs  in  complying 
with  RCRA.  EPA  alsa requests  comment 
on  the  feasibility  of  establishing  uniform 
delisting  levels  for  residues  from 
proceiising  spent  potliners.  much  as  it 
did  for  residues  from  processing  K()61 
wastes  in  high  temperature  metal 
recovery  furnaces.  Under  this  approach. 


'"  Becuijie  ihe  Agpnr.y  is  not  fully  .iware  ot  •Al 
nf  ihe  delail-sof  some  of  the  projecteil  pollinrr 
treatment/recovery  tnchnologie.s.  we  carfnot  sl.itr  .il 
this  lime  whether  the  technologies  will  mei;!  ihf 
regulatory  definition  of  an  industrial  fiirniice.  It 
should  be  noted  that  procesjics  recovering  both 
energy  and  material  values  from  a  waste  are  .subi:-! ! 
to  BIF  rules,  and  energy  rerovery  in  an  industri,.! 
furnace  need  not  involve  any  export  of  energyl. 


"  The  basis  for  such  a  designa'ion  would  be  that 
spent  potliners  contain  cyanides  and  polyaromatic 
hydrocarbons  which  are  destroved  rather  than 
recycled,  even  In-  recovery  technologie'..  Those 
ha7^rdoiis  constituents  are  present  in 
concentrations  not  ordinarily  found  in  raw 
ni,iterials  or  products  for  which  the  spent  potliners 
would  be  substituting,  and  the  spent  potliners 
coulclposc  a  substantial  hazard  to  human  health 
and  the  environment  when  recycled.  The 
combustion  process  itself,  for  example,  woulii  seem 
to  pose  all  of  the  risks  the  Dlf  rule  is  iniei^drd  tn 
ad(l.''ess.  Past  storage  [jractices  for  spent  potliners 
also  have  led  to  significant  environmental  damage 
(although  much  of  this  storage  utilized  open  piles). 

A  designation  of  inherently  waste-lilke. 
incidentally,  would  only  apply  to  the  potliners  and 
not  to  legitimate  products  obtained  by  proressing 
the  fMjtImer  (so  long  as  those  products  were  not 
burned  as  fuels  or  used  directly  on  the  land).  56  HI 
at  7141.  Another  option,  therefore,  would  be  to 
designate  the  use  of  K088  in  certain  types  ot 
recycling  (e.g..  all  processes  involving  thermal 
destruclion  of  cyanide,  processes  that  incnrfxiralc 
cyanide/PAHs  into  product  unchanged)  as 
inherent  iv  tyasie-like. 


we  believe,  levels  would  need  to  be 
established  for  organics.  metals,  cyanide 
and  fluoride. 

Another  possibility  for  assuring  safe 
processing  of  the  potliners  would  be  to 
develop  air  emission  standards  for  the 
processing  units  pursuant  to  section  . 
112(d)  of  the  Clean  Air  Act.  This 
alternative  would  have  to  be 
implemented  in  such  a  way  as  to  assure 
proper  management  of  the  potliners 
before  processing,  and  satisfactory 
treatment  and  management  of  residues 
from  the  processing.  EPA  solicits 
comment  on  all  of  these  issues. 

EPA  wishes  to  add  that  its  Region  10 
offit.e  and  the  Washington  State 
Department  of  Ecology  have  already 
evaluated  the  spent  potliner  recovery 
process  asod  by  one  vender 
(Enviro.science).  Washington  State 
determined  that  it  is  an  excluded 
recycling  process,  and  EPA  Region  10 
determined  that  the  proce-ss  is  not 
required  to  meet  emission  standards  for 
BIFs.  provided  the  process  is  conducted 
pursuant  to  certain  conditions.'-  In  light 
of  the  existing  industry  reliance  on  this 
determination,  any  decision  made 
regarding  designation  of  spent  potliners 
in  this  rulemaking  would  not  change  the 
specific  decisions  concerning  the 
Enviroscience  process  that  have  been 
completed  to  date. 

2.  Overview  of  Today's  Proposal 

EPA  is  proposing  treatment  standards 
for  K088  expressed  as  the  maximum 
concentration  of  specific  constituents 
that  would  be  allowed  for  land  disposal. 
The  tables  at  the  end  of  this  section 
summarize  the  constituents  proposed 
for  regulation  and  the  maximum 
allowable  concentrations.  These 
maximum  concentrations  are  the  LTS 
for  metals,  cyanides,  and  other  organics 
that  were  developed  in  the  LD;i  Phase 
II  final  rule.  These  standards  are  based 
on  a  variety  of  technologies  as  follows: 

(1)  Alkaline  chloriri,3tion  was  the  basis 
for  ihe  cyanide  wastewater  standards; 

(2)  alkaline  chlorination  of  ihe 
wastewater  to  destroy  the  cyanide  prior 
to  the  generation  of  the  nonwastewaler 
residual  was  the  basis  for  the  cyanide 
non wastewater  standard:  (3) 
incineration  was  the  primarv  basis  for 
other  organic  constituents  in 
nonwastewaters;  (4)  biological  treatment 
or  carbon  absorption  was  the  basis  for 
organics  in  wastewaters;  (5)  high 
temperature  metal  recovery  and 
stabilization  were  the  basis  for  metals  in 
nonwastewaters;  (6)  chemical 
precipitation  was  the  basis  for  fluorides 
and  metals  in  wastewaters;  and  (7) 


'-These  evaluations  were  conducted  at  the 
express,  voluntar)'  requesi  of  Enviroscience. 


immobilization  through  either 
vitrification  or  the  addition  of  calcium 
as  a  stabilization  reagent  was  the  basis 
for  fluorides  in  nonwastewaters. 

These  treatment  standards  were 
developed  by  examining  essentially  all 
the  BDAT  treatment  data  the  .Agency 
had  at  the  time.  The  Agency  is  also 
proposing  new  nonwastewaler 
treatment  standards  based  on  leacliate 
tests  for  Huoride.  The  leach  tests  must 
be  conducted  using  the TCU'  (SW-H}fi 
Method  1311  as  described  in  40  CFR 
Part  261.  Appendix  II).  These  leath 
standards  were  developed  by  the 
Agency  when  granting  a  delisting  for 
certain  K088  wastes.  The  treatnieiU 
standard  for  fiuoride  wastewaters  is 
taken  from  the  UTS  pronuilgated  in  thi» 
LDR  Pha.se  II  final  rule.  More 
information  on  the  development  ot 
these  treatment  standards  can  be  finuKJ 
in  the  docket  to  today  s  rule. 

Treatment  and  recycling  technolugitts 
such  as  mineral  wool  cupolas, 
metallurgical  processes,  iron  and  steel 
industrial  furnaces,  and  other  recov  ery 
and  recycling  technologies  .should  he 
able  to  meet  the  proposed  standards. 
K088  treatment  data  from  Reynolds 
Metals,  Comalco  Aluminum  Ltd.,  Ormet 
Corporation  and  the  EPA  Combustion 
Research  Facility  (CRF)  show  th.it  K()«8 
can  be  treated  to  meet  the  UTS.  Because 
EPA  is  proposing  numerical  treatment 
standards,  any  recycling  or  treatment 
technologies  can  be  used  as  long  as  tin; 
treatment  standards  are  met  by  .ictual 
treatment,  rather  than  impermissililc 
dilution.  More  discussion  on  these 
various,technologies  is  presented  later 
in  this  preamble. 

a.  Proposed  Regulated  Constituents. 
EPA  is  proposing  to  regulate  the 
following  constituents:  actinaptlieiu', 
anthracene,  benz(a)anthracene, 
benzo(a)pyrene,  benzo(b)nuoranthene, 
benzo(k)fluoranthene, 
l)enzo(g,h,i)perylene,  chrysene. 
dibenz{a,h)-anthracene.  fluoranthene, 
indeno(1.2,3-cd)pyrene,  phenanthrene. 
pyrene.  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium,  Ituid. 
mercury,  nii:kel,  selenium,  silver, 
cyanide  and  fluoride.  Based  on  the 
available  waste  characterization  data 
(see  Best  Demon.strated  Available 
Technology  Background  Document 
(BDAT)  for  Newly  Li.sted  or  Identified 
Wastes  for  K088.  Spent  Aluminum 
Potliners  found  in  the  docket  to  this  rule 
tor  details),  these  constituents  were 
found  to  be  present  in  either  the 
untreated  K088  wastes  or  in  the  Kt)8H 
treatment  residuals  at  levels  exceeding 
the  UTS.  See  the  propo.sed  delisting  of 
K088  for  Reynolds  Metals  at  56  FR 
33004  and  .13005.  July  li).  1991.  and  the 
correapondir.j;  docket  for  that 
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rulemaking.  See  also  the  docket  for 
today's  proposal  for  more  data  on 
constituent  concentrations  in  untreated 
and  treated  K088.  EPA  is  specifically 
requesting  comment  on  regulating  the 
plithalates:  bis  {2-ethylhexyl)  phthalate, 
di-n-butyl  phthalate  and  di-n-ocfyl 
phthalate.  These  constituents  can  show 
up  in  the  untreated  potliner  and  the 
treated  residue;  however,  there  is  some 
question  that  their  presence  may  simply 
be  due  to  lab  contamination. 

Treatment  technologies  for  K088  are 
also  designed  to  recover  or  stabilize  the 
fluoride.  Therefore,  EPA  is  proposing  to 
regulate  fluoride  in  K088  in  order  to 
ensure  that  the  fluoride  is  actually 
recovered  or  that  it  is  properly  treated. 
Fluoride  is  also  being  regulated  because 
of  its  toxicity  and  the  high 
concentrations  found  in  untreated  K088 
(see  Tables  2  and  3  in  56  PR  33004  (July 
19, 1991) — the  proposed  delisting  of 
K088  generated  by  Reynolds  Aluminum 
Company).  If  a  treatment  standard  is 
promulgated  for  fluoride,  the  Agency 
will  add  fluoride  to  the  UTS  for  K088. 
EPA  has  some  data  on  the  toxicity  of 
fluoride  (see  the  docket  for  today's 
proposed  rule),  and  is  in  the  process  of 
gathering  more  information.  For  more 
information  on  regulated  constituents 
see  the  Best  Demonstrated  Available 
Technology  Background  Document 
(BDAT)  for  Newly  Listed  or  Identified 
Wastes  forK088,  Spent  Aluminum 
Potliners  found  in  the  docket  to  this 
rule. 

Section  3004(d)(1),  {e)(l).  and  (g)(5) 
require  that  land  disposal  of  hazardous 
wastes  is  prohibited  unless  a 
prohibition  is  no  longer  warranted  to 
protect  human  health  and  the 
environment.  EPA  reads  this  language  to 
require  that  land  disposal  may  still  be 
prohibited  after  treatment  of  hazardous 
constituents  if  the  waste  might  still  pose 
.substantial  hazards  due  to  presence  of 
other  constituents  or  properties.  56  FR 
at  41168  (August  19, 1991);  NFDCv. 
EPA,  907  F.  2d  1146, 1171-72  (D.C.  Cir. 
1990)  (dissenting  opinion).  These 
hazards  could  be  posed  due  to  lack  of 
treatment  of  other  constituents  in  the 
waste,  in  this  case,  fluoride.  It  should  be 
noted  that  this  action  is  consistent  with 
previous  Agency  actions,  since  EPA 
regulated  fluoride  in  the  delisting 
granted  to  treatment  residues  from  the 
Reynolds  Metals  treatment  process,  and 
also  regulates  discharge  of  fluorides  in 
the  CWA  effluent  limitation  guidelines 
for  the  primary  aluminum  subcategory. 
Consequently,  the  Agency  is  proposing 
a  treatment  standard  for  fluoride  to 
assure  that  ultimate  disposal  of  treated 
K088  is  protective. 

EPA  is  proposing  treatment  standards 
for  fluoride,  as  well  as  the  hazardous 


constituents  contained  in  the  waste. 
Flouride  is  present  in  these  wastes  in 
very  high  concentrations:  upwards  of 
10%.  Untreated  concentrations  of  this 
magnitude  can  cause  significant  adverse 
effects  to  human  health  and  the 
environment  if  improperly  land 
disposed.  The  Agency  requests 
comment  on  whether  fluoride  should  be 
added  to  Appendix  VIII,  as  well. 

b.  Specific  Companies  Investigating 
K088  Recovery/Treatment  Technologies. 
It  has  been  mentioned  earlier  that  there 
are  numerous  technologies  either 
available  or  being  developed  that 
recycle  or  recover  the  value  (carbon, 
fluoride,  etc.)  in  K088.  Some  of  these 
technologies  are  described  below.  This 
is  by  no  means  a  comprehensive 
discussion  on  those  technologies,  but 
rather  is  intended  to  give  the  public 
some  idea  of  treatment  options  that  are, 
or  may  be,  available.  These  technologies 
or  companies  are  only  those  of  which 
the  Agency  has  been  made  aware.  EPA 
has  placed  in  the  RCRA  Docket  of  this 
proposed  rule  all  the  recycling/ 
treatment  studies,  as  well  as  literature 
and  videos  submitted  to  the  Agency  on 
the  various  technologies.  The  EPA 
requests  comment  and  data  on  these 
technologies  and  any  other  recycling  or 
recovery  technologies  applicable  to 
K088. 

•  Enviroscience,  Inc.  (ESI)  has 
completed  a  pilot  plant  demonstration 
spon.sored  by  Kaiser  Aluminum, 
Vanalco  and  Columbia  Falls  Aluminum 
Company.  Their  process  uses  K088, 
K061  (electric  arc  furnace  dust)  and 
F006  (electroplating  sludges)  to  produce 
zinc  oxide,  mineral  wool  fiber  and  pig 
iron.  The  K088  is  first  formed  into 
briquettes  and  then  heated  to 
approximately  3000  F  in  a  furnace,  with 
lime  and  silica  being  added  to  attain  an 
optimal  acid:base  ratio  for  proper  fiber 
formation.  The  carbon  and  the  cyanide 
from  the  potliner  are  used  to  reduce  the 
metals  in  the  K061  and  F006.  The  non- 
reducible metal  oxides  are  spun  into  a 
mineral  wool  from  the  molten  slag. 

•  Alcan  International  Limited  has 
developed  a  Low  Caustic  Leach  and 
Liming  hydrometallurgical  process  to 
treat  K088.  This  process  converts  the 
fluorides  to  acid  grade  fluorspar  and 
recovers  the  sodium  and  aluminum  as 
sodium  aluminate  and  caustic  feed  to  be 
used  in  aluminum  smelter  operations. 
Alcan  claims  that  the  remaining  brick 
and  carbon  fraction  constitutes  a  high 
ash  solid  fuel  whose  reduced  sodium 
content  enhances  its  value  as  a  chemical 
reducing  agent. 

•  Ormet  Corporation  has  used  a  pilot- 
scale  melting  sy<>tem  vitrification 
process  to  treat  K088  wastes.  The 
process  involves  the  rapid  suspension 


heating  of  the  waste  and  other  additives 
in  a  preheater  prior  to  physical  and 
chemical  melting  which  occur  within  a 
cyclone  reactor.  Ormet  has  submitted  a 
petition  to  the  EPA  requesting  a 
delisting  of  their  residues  from  this 
process.  They  intend  to  scale-up  this 
plant  upon  receiving  a  delisting  of  their 
waste.  They  claim  the  process  produces 
a  nonhazardous  reusable  product  with 
the  qualities  of  industrial  glass  that  can 
be  used  as  glass  insulation  material, 
roofing  shingle  granules  or  in  the 
manufacture  of  tiles. 

•  Comaico  Aluminum  Ltd.  (CAL).  an 
Australian  company,  has  developed  the 
Comtor  process,  which  is  a  full-scale 
calcination  process  which  thermally 
destroys  the  cyanide  in  K088.  This 
process  also  recovers  the  fluoride  and 
carbon  values  in  K088  by  using 
hydrometallurgical  techniques  with 
lime  dewatering.  The  precipitate  can  be 
used  as  a  fluxing  agent  or  in  cement 
making.  The  caustic  liquor  may  be 
recycled  to  the  alumina  plant  or  can  be 
used  as  a  scrubbing  agent.  Comaico  has 
plans  to  upgrade  their  plant  to  10,000 
ton/yr  and  build  a  second  plant  in  New 
Zealand.  They  have  a  licensing 
agreement  with  Aisco  Systems  of 
Canada  to  commercialize  the 

technology. 

•  Elkenri  Technology  is  a  Norwegian 
company  which  has  done  bench-scale 
testing  consisting  of  smelting  K088 
along  with  iron  ore  to  produce  pig  iron 
and  a  slag  which  they  hope  to  get 
delisted.  The  process  uses  the  carbon  in 
K088  to  act  as  a  reducing  agent  and 
destroy  the  cyanides  and  other  toxic 
organics,  while  rendering  all  other 
constituents  immobile  in  a  glassified, 
inert  slag.  For  each  ton  of  K088,  they 
produce  0.85  ton  of  iron.  Elkem  plans  a 
demonstration  plant  in  the  U.S.  next 
year.  They  also  plan  to  pilot  a  process 
to  recover  fluoride  from  the  molten  slag. 

•  Ausmeh  Limited  is  an  Australian 
company  which  has  performed  pilot 
scale  tests  using  their  submerged  lance 
technology,  which  is  a 
pyrometallurgical  process,  to  destroy 
the  toxic  constituents  in  K088  and 
produce  a  stable  slag.  Fluorides  are 
recovered  for  re-use  in  the  aluminum 
smelting  process.  Ausmelt  has  plans  to 
build  a  facility  which  could  process 
approximately  15,000  tons  per  year  of 
K088. 

For  more  specific  information  on 
these  technologies,  see  the  Best 
Demonstrated  Available  Technology 
Background  Document  (BDAT)  for 
Newly  Listed  or  Identified  Wastes  for 
K088!  Spent  Aluminum  Potliners. 

For  the  treatment  standards  being 
proposed  today  for  K088,  see  §  268.40 
table—  Treatment  Standards  for 
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Hazardous  Wastes  in  the  proposed 
amendments  to  the  regulatory  language. 
For  performance  data  supporting  these 
standards,  see  the  aforementioned  K088 
Background  Document. 

VII.  Improvements  to  the  Existing  Land 
Disposal  Restrictions  Program 

A  major  part  of  today's  rule  is 
designed  to  improve  the  quality  and 
efficiency  in  the  LDR  program.  Areas 
that  are  addressed  in  this  proposed  rule 
include:  Completion/adjustments  to 
UTS  and  expansion/consolidation  of 
certain  required  methods  of  treatment. 

A.  Completion  of  Universal  Treatment 
Standards 

Today's  rule  proposes  further 
streamlining  and  simplification  of  the 
LDR  treatment  standards  based  on  the 
UTS  promulgated  in  the  LDR  Phase  n 
final  rule  (59  FR  47982.  September  19. 
1994).  The  proposed  modifications 
apply  to:  (1)  all  UTS  and  therefore  to  all 
hazardous  wastes  regulated  with 
numerical  treatment  standards  included 
in  the  UTS  as  summarized  in  the 
Consolidated  Standards  Table  at 
§  268.40,  and  (2)  the  numerical 
treatment  standards  proposed  for 
carbamate,  organobromine  and  spent 
aluminum  potliner  wastes.  These 
proposed  changes  to  UTS  therefore 
extend  to  all  F-,  K-.  U-  and  P-  waste 
codes  with  individually  regulated 
constituents  plus  ignitable,  corrosive, 
reactive  and  characteristically  toxic 
wastes  with  underlying  hazardous 
constituents. 

1.  Expansion  to  Cover  All  Components 
of  Newly  Listed  Wastes  (Carbamates  and 
Organobromines) 

A  number  of  constituents  regulated 
with  numerical  treatment  standards  in 
certain  waste  codes  are  not  represented 
in  UTS.  EPA  lacked  adequate  data  to 
cover  all  the  BDAT  List  with  UTS  in  the 
LDR  Phase  II  final  rule  and  today  the 
Agency  is  proposing  numerical 
treatment  standards  for  additional 
constituents  in  carbamate  and 
organobromine  wastes  which  are  not  yet 
on  the  current  BDAT  List.  These  43 
constituents  are: 

A2213 

Aldtcarbsulfone 

Barban 


Bendiocarb 

Bendiocarb  phenol 

Benomyl 

Butylate 

Carbaryl 

Carbenzadim 

Carbofuran 

Cart)ofuran  phenol - 

Carbosulfan 

Cjxloate 

Dimetilan 

Dithiocarbamates^  (total) 

EPTC 

Formetanate  hydrochloride 

Formparanate 

m-Cumenyl  methylcarbamate 

Isolan 

Methiocarb 

Methomyl 

Metolcarb 

Mexacarbate 

Molinate 

Oxamyl 

Pebulate 

o-Phenylenediamine 

Physostigmine 

Physostigmine  salicylate 

Promecarb 

Propham 

Propoxur 

Prosulfocarb 

Diethylene  glycol,  dicarbamatp 

Thiodicarb 

Thiophanate-methyl 

Tirpate 

Triallate 

2.4.6-Tribromophenol 

Triethylamine 

3-Iodo-2-propynyl  n-butylcarbamatc 

Vernolate 

The  proposed  UTS  for  these 
constituents  can  be  found  in  §  268.48  of 
today's  proposed  rule. 

2.  UTS  for  Constituents  in  Wastewater 
and  Nonwastevvater  Forms 

For  a  number  of  constituents,  there 
exist  UTS  in  wastewater  forms  of  wastes 
but  none  in  nonwastewaters.  EPA 
believes  that  these  constituents  should 
be  controlled  in  both  sets  of  waste 
streams  associated  with  a  given  waste 
code.  This  enhances  consistent  and 
complete  treatment.  The  organic 
constituents  for  which  EPA  has 
promulgated  wastewater  UTS  but  no 
nonwastewater  UTS  include  acrolein.  4- 
aminobiphenyl.  aramite. 
chlorobenzilate.  2-chlorovinylethyl 
ether.  1.2-diphenylhydrazine.  ethylene 
oxide,  methyl  methanesulfonate.  p- 
dimethylaminoazobenzene.  and  2- 
naphthylamine. 

Table  1  .—Detection  Limits 


Today's  rule  requests  comment  on 
potential  UTS  values  for  these 
constituents  in  nonwastewaters. 
Although  EPA  does  not  have  definitive 
treatability  data  on  hand  at  the  time  of 
proposal.  EPA  believes  that 
nonwastewater  UTS  for  these 
constituents  would  close  gaps  in  the 
current  LDR  framework  and  ensure 
adequate  treatment  of  all  waste  streams. 

a.  Nonwastewaters. 

(i)  The  Environmental  Technology 
Council  Data.  EPA  is  soliciting  comment 
on  the  treatment  standards  originally 
proposed,  but  not  promulgated,  in  the 
Third  Third  F039  standards  for  acrolein, 
4-aminobiphenyl,  chlorobenzilate,  p- 
dimethylaminoazobenzene,  aramite,  and 
2-naphthylamine.  EPA  had  withdrawn 
these  as  constituents  of  nonwastewater 
forms  of  F039  following  comments  from 
the  ETC  that  these  were  analytically 
problematic.  Specifically,  in  a  study 
reporting  detection  limits  and  spike 
recoveries  in  incinerator  ash  from  the 
combustion  of  hazardous  wastes  (as 
analyzed  by  six  different  laboratories). 
ETC  reported  anomalous  levels  of 
detection  limits  or  spike  recoveries  for 
these  compounds.  Etetection  limits  and 
spike  recoveries  are  of  concern  because 
the  numerical  treatment  standard  for 
any  constituent  in  incinerator  ash  is 
equal  to  the  product  of  the  detection 
limit  times  the  accuracy  correction 
factor,  the  inverse  of  the  percent 
recovery  times  a  variability  factor 
representing  the  extent  of  the  data. 

ETC  reported  detection  limits  and 
percent  recovery  values  for  acrolein,  p- 
dimethylaminoazobenzene  (p-DAB).  4- 
aminobiphenyl  {4AB),  aramite. 
chlorobenzilate  (CB), 
methylmethanesulfonate  (MMS)  and  2- 
naphthylamine  (2NA).  and  also  for 
dibenzo(a,e)pyrene  (DBP).  The  detection 
limit  results  are  labeled  LIMITS  A-F  to 
represent  the  six  different  laboratories 
and  the  percent  recovery  results  are 
similarly  labeled  %  REC  A-F  to 
represent  the  six  different  laboratories. 
These  data,  together  with  the  complete 
ETC  investigations  for  the  Third  Third 
proposed  rule  and  the  subsequent 
pesticide  study  are  available  for 
inspection  in  the  RCRA  Docket  for  the 
LDR  Phase  n  final  rule. 


Limit 

Constituent 

Acrolein 

p-DAB 

4-AB 

Aramite 

CB 

DBP 

MMS 

2-NA 

A 

0.029 
9999 

0.161 
9999 

1.82. 
3.2 
9.43 
1.38 

6.94 
9999 
26.89 
14.06 

17.18 

614.43 

243.05 

4.52 

4.87 
8.29 
7.98 

2.61 

9999 
9999 

18.72 
9999 

2.438 
1.85 
2.3 
0.75 

B 

C 

12.561 
26.82 

0 „ 

6.96 
2.214 
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Limit 

Constituent 

Acrolein 

p-DAB 

4-AB 

Aramite 

CB 

DBP 

MMS 

2-NA 

E 

F  

9999 
9999 

48.26 
1.78 

0.065 
14.18 

2.37 
9999 

11.34 
10.53 

9999 
9999 

9999 
1.37 

2.43 
9999 

Table  2.— Percent  Recovery 


%Rec 

Constituent 

Acrolein 

p-DAB 

4-AB 

Aramite 

CB 

DBP 

MMS 

2-NA 

A  

1.6 

0 

1.954 

0 

0 

0 

36 
118.87 

40.77 
126.74 
134.65 
558.13 

13.661 
473.41 
34.95 
1.69 
31.54 
17.55 

5.47 

79.23 

120.34 

0.11 

80 

330.24 

138.04 

175.85 

105.99 

160.43 

247.725 

436.82 

0 
0 
27.34 
0 
0 
0 

50.7 
63.54 
100.38 
74.11 
0 
33.31 

8.77 

B 

C 

D 

E 

F 



125.48 

18.73 

3.98 

8.89 

3.08 

Although  ETC  reports  relatively  few 
detection  limits  for  acrolein,  the 
consistently  problematic  low  recoveries, 
all  below  2%  were  the  basis  of  EPA's 
concern  in  the  Third  Third  rule. 
Similarly,  dibenzo(a,e)pyrene  exhibits 
extremely  and  consistently  low 
recoveries  while  several  detection  limits 
are  missing  from  the  report.  Aramite 
exhibited  several  extremely  high 
detection  Umits  plus  an  erratic  set  of 
percent  recoveries  ranging  from  very 
high  to  very  low.  The  other  four 
constituents,  p-dimethylaminoazo- 
benzene,  4-aminobiphenyl, 
chlorobenzilate  and  2-naphthylamine 
show  a  pattern  of  generally  high 
detection  limits  and  high  recoveries, 
with  much  variation  in  recoveries  and 
with  several  significantly  high  values  in 
each  set.  The  methylmethanesuifonate 
data  were  supplied  by  ETC  despite  the 
fact  that  EPA  did  not  propose  a 
nonwastewater  standard  for  this 
constituent  in  the  Third  Third  rule;  this 
data  is  presented  here  for  completeness 
and  to  stimulate  comment  on  the 
development  of  today's  proposed 
methylmethanesuifonate  nonwastewater 
standard  discussed  below. 

(ii)  EPA's  Treatability  Data  Detection 
Limits  and  Recoveries.  High  or  erratic 
detection  limits  and  recoveries  are  of 
concern  to  EPA.  For  both  parameters, 
high  values  indicate  a  barrier  to 
quantification  and  erratic  values 
indicate  unreliable  quantihcation. 

Analysis  of  the  fourteen  EPA 
incinerator  bums  used  to  generate 
nonwastewater  treatability  data  shows 
both  a  narrower  range  of  detection 
limits  and  lower  values  of  detection 
limits  than  the  ETC  study  achieved.  The 
following  table  presents  the  ranges  of 
detection  limits  achieved. 

In  generating  treatability  data  for 
listed  hazardous  wastes  Q'A  undertook 


a  series  of  fourteen  incinerator  bums. 
Analysis  of  ash  from  these  bums 
provided  the  numerical  basis  for 
nonwastewater  standards.  Detection 
limit  data  were  obtained  from  the  ash 
itself  for  all  constituents.  However, 
recovery  levels  were  determined  for 
only  a  handful  of  constituents.  After 
these  recoveries  were  determined  by 
spiking  ash  with  the  selected 
constituents  and  measuring  the 
percentage  of  the  spike  which  was 
recovered,  these  recovery  values  were 
transferred  to  chemically  similar 
constituents  and  incorporated  into  the 
nonwastewater  treatment  standard 
calculations.  EPA  generally  rejected 
recoveries  ranging  outside  the  20%  to 
200%  range  following  the  guidance  of 
the  BDAT  program's  Quality  Assurance 
Project  Plan. 

Original  EPA  Nonwastewater 
Incinerator  Burn  Detection  Limits 


EPA  test  burn 

Detection 
limits  for 
volatile 
organics 

Detection 

limits  for 

semivolatile 

organtcs 

Test  #1  

0.1-10.0 

0.2-50.0 
0.05-10.0 

2.0-10.0 
"2.0-50.0 
«>  0.2-50.0 

'2.0-20 
0.025-2.0 
0.005-0.4 

c  1.5-30 
0.005-0.4 

0.01-2.0 
"0.010-2 

0.11-10.0 

Test  #2 

0.08-5.0 

Test  #3 

0.01-10.1 

Test  #4  

2.0-50.0 

Test  #5 

0.5-10.0 

Test  #6  ...- 

Test  #7 

0.4-7.0 
0.2-5 

Test  #8 

1.0-10.0 

Test  #9 

0.42-4.0 

Test  #10 

1.0O-5.0 

Test  #11  

0.531-4.0 

Test  #13 

0.36-1.8 

Test  #14 

0.36-1.8 

"  Excluding  one  outlier  out  of  40  analytes. 
"  Excluding  five  outliers  out  of  40  analytes. 
<^^  Excluding  two  outliers  out  of  40  analytes. 

(iii)  Solicitation  of  Treatability  Data. 
EPA  solicits  additional  treatability  and 


analytical  data  concerning 
nonwastewater  forms  of  these 
constituents.  By  taking  comment  on 
whether  to  promulgate  nonwastewater 
standards  for  these  constituents,  EPA  is 
reopening  the  discussion  of  the  issues  of 
detection  limits  and  recoveries  raised  by 
ETC  in  the  comments  following  the 
Third  Third  proposal.  EPA  opens  the 
question  of  whether  advances  in 
detectability,  notably  the  use  of  HLPC 
(high  pressure  liquid  phase 
chromatography)  may  allow  reliable 
measurement.  EPA  also  solicits 
comment  whether  more  reliable 
recovery  values  have  been  achieved  for 
these  constituents,  and  at  what 
detection  level  are  reliable  results 
achieved. 

(iv)  Additional  Potential 
Nonwastewater  UTS  Based  on 
Treatability  Groups.  EPA  is  also 
soliciting  comment  on  potential 
treatment  standards  for  2-chlorovinyl 
ether,  1,2-diphenylhydrazine,  ethylene 
oxide  and  methyl  methanesulfonate 
based  on  the  Treatability  Group 
categories  outlined  in  the  LDR  Phase  II 
Final  Background  Document  for 
Universal  Standards.  Volume  A. 
Universal  Standards  for  Nonwastewater 
Forms  of  Listed  Hazardous  Wastes. 
Specifically,  for  each  of  the  constituents 
listed  above,  EPA  is  considering  as 
potential  UTS  the  lowest  nonwastewater 
treatment  standard  for  the  treatability 
group  to  which  that  constituent  belongs. 

Treatability  groups  collect  the  UTS 
constituents  into  sets  of  chemically 
similar  compounds  with  similar 
behavior  in  treatment  processes  and 
analytical  instruments.  UTS  for 
nonwastewater  UTS  are  based  on  the 
detection  limits  of  that  compound  in 
incinerator  ash.  Since  these  detection 
limits  reflect  the  constituent's  "fate  and 
transport"  in  the  analytical  unit 


according  to  its  chemical  stmcture  and 
composition,  transferring  treatability 
data  among  members  of  treatability 
groups  accounts  for  similarities  in 
analytical  quantification  as  well  as  in 
treatment. 

Nonwastewater  UTS 


Compound 

NWUTS 
(mg/i) 

Acrolein 

28 

4-Aminobiphenyl ; 

13 

Aramite  

25 

Chlorot)enzilate 

66 

2-Chlorovinyl  ether  

56 

Dibenz(a,e)pyrene  

22 

1 ,2-Diphenylhydrazine 

Ethylene  oxide 

Methyl  methanesulfonate  

1.5 

0.75 

46 

p-Dimethylaminoazobenzene  

2-Naphthylamine 

29 

15 

(v)  UTS  for  Sulfide  in  Nonwastewater 
Form. 

EPA  is  soliciting  treatability  data  for 
nonwastewater  forms  of  sulfide.  In  the 
absence  of  treatability  data  for  this 
inorganic  ion  in  nonwastewater 
matrices.  EPA  is  not  proposing 
treatment  standards  but  is  requesting 
treatability  and  analytical  data  on  which 
to  develop  a  standard. 

(vi)  UTS  for  Fluoride  in 
Nonwastewater  Form. 

EPA  is  today  proposing  a  48  mg/1  as 
the  UTS  for  the  fluoride  ion  identical  to 
that  proposed  today  for  fluoride  in  K088 
nonwastewaters.  The  basis  of  the  K088 
standard  is  discussed  in  the  section  of 
today's  preamble  proposing  treatment 
standards  for  K088  wastes.  Today's 
proposed  fluoride  nonwastewater  UTS. 
like  the  K088  fluoride  standard,  is  based 
on  the  use  of  SW-846  leachate  method 
1311.  Fluoride,  like  zinc,  is  not  an 
underlying  hazardous  constituent  in 
characteristic  wastes,  according  to  the 
definition  at  §268.2(i). 


Waste 
code 


F006 
F007 

F008 

F009 

F011 

F012 

F038 


b.  Wastewaters.  Additionally,  today's 
mie  proposes  a  wastewater  treatment 
standard  for  1.4-dioxane.  1,4-Dioxane  is 
the  only  UTS  constituent  for  which  EPA 
had  promulgated  a  nonwastewater 
standard  but  not  a  wastewater  standard. 
Commenters  reported  analytical 
difficulties  in  quantifying  1,4-dioxane  at 
the  wastewater  standard  proposed  in  the 
LDR  Phase  II  UTS  (0.12  mg/l);  this 
standard  was  based  on  a  transfer  from 
ethyl  ether.  EPA  consequently  withdrew 
that  standard  in  the  LDR  Phase  II  final 
mle.  The  docket  for  today's  rule 
includes  treatability  data  submitted  by 
one  such  commenter. 

Today's  rule  proposes  a  wastewater 
UTS  of  0.22  mg/l  for  1.4-dioxane.  This 
standard  is  being  proposed  as  the 
maximum  daily  limit  for  1.4-dioxane  in 
the  proposed  effluent  guidelines  for  the 
pharmaceuticals  industry,  based  on  the 
performance  of  steam  stripping  followed 
by  biological  treatment. 

EPA  also  solicits  comment  on  a 
wastewater  standard  for  1,4-dioxane  of 
8.67  mg/l.  followed  by  biological 
treatment.  The  basis  of  this  alternative 
standard  is  treatability  data  for 
distillation,  which  was  developed  for 
the  proposed  pharmaceutical  effluent 
guidelines.  The  data  supporting  this 
standard  represents  a  transfer  of 
distillation  performance  data  with 
methanol  to  1,4-dioxane.'^ 


WASTEWATER  UTS 

Compound 

WW  UTS 

1 ,4-Dioxane 

0.22  mg/l 

3.  Application  to  Listed  Waste 

a.  Wastewater-nonwastewater  pairs. 
There  are  several  cases  where  a 
constituent  is  regulated  in  wastewater 
forms  of  particular  listed  wastes  with 
UTS  but  not  in  nonwastewater  and  a 
nonwastewater  UTS  exists  for  these 


constituents,  having  been  promulgated 
in  LDR  Phase  II.  For  these  constituents, 
EPA  proposes  to  extend  the  UTS  to 
nonwastewaters,  and  vice  versa.  In  other 
words,  in  cases  where  the  40  CFR 
268.40— Table  of  Treatment  Standards 
for  Hazardous  Wastes  lists  a  numerical 
treatment  standard  for  a  constituent  in 
one  form  of  a  listed  waste  but  not  in  the 
other,  today's  rule  proposes  the  UTS  as 
the  standard  for  the  other  form.  This 
section  of  today's  rule  does  not  propose 
new  UTS,  rather  it  extends  existing  UTS 
to  gaps  in  the  media-specific  standards 
for  individual  constituents  in  listed 
wastes.  An  example  is  K019  where  p- 
dichlorobenzene.  fluoreneand  1,2,4,5- 
tetrachlorobenzene  are  regulated  with 
UTS  in  wastewater  forms  of  K019  but 
are  not  regulated— indicated  in  the 
Consolidated  Table  as  "NA"— in 
nonwastewater  forms  of  K019.  Today's 
rule  proposes  filling  in  these  "NA's"  for 
p-dichlorobenzene.  fluorene  and  1,2,4.5- 
tetrachlorobenzene  in  nonwastewater 
for  K019  with  the  UTS  and  similarly 
applying  UTS  in  other  cases  where  UTS 
now  apply  to  a  constituent  in  either 
wastewaters  and  nonwastewaters  but  do 
not  apply  to  both.  The  gaps  between 
wastewater  and  nonwastewater  coverage 
for  individual  constituents  in  listed 
wastes  occurred  because  the  Agency 
decided  on  a  waste  code-by-waste  code 
basis  whether  to  include  constituents  in 
wastewater,  nonwastewater  or  both 
forms  of  a  waste.  EPA  now  believes  that 
applying  UTS  to  wastewaters  and 
nonwastewaters  consistently  ensures 
treatment  of  regulated  constituents 
regardless  of  the  physical  form  of  the 
waste  or  the  waste  treatment  residual 
regulated  under  the  "derived-from" 
rule. 

The  following  tables  show  those 
regulated  constituents,  by  waste  code, 
where  either  a  wastewater  or  a 
nonwastewater  UTS  is  added  by  today's 
proposal. 


Constituent 


Wastewater 

standard 

(mg/l) 


Silver 

Cadmium 

Silver 

Cadmium . 

Silver 

Cadmium . 

Silver 

Cadmium  . 

Silver 

Cadmium . 

Silver 

Nickel  


0.43 
0.69 
0.43 
0.69 
0.43 
0.69 
0.43 
0.69 
0.43 
0.69 
0.43 
3.98 


"  At  the  time  of  signature  of  this  rule,  further 
data  on  these  effluent  guidelines  were  forthcoming. 
This  additional  data,  if  not  available  at  the  time  of 


publication  of  this  rule,  will  be  made  available 
shortly  thereafter. 
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Waste 
code 


K018 
K030 

K035 

K048 
K049 
K050 
K051 
K052 
K061 


P013 


Waste 
code 


Constituent 


Pentachloroethane 

Hexachlwpropylene 

Pentachlorobenzene  .... 

Pentachloroethane 

Acenaphthene 

Anthracene 

Oibenz(a,h)anthracene 

Fluorene 

lndeno(1 .2,3-cd)pyrene 

Nickel  

Nickel  

Nickel  

Nickel  

Nk*el 

Antimony 

Arsenk: 

Barium 

Beryllium 

Mercury  

Selenium 

Silver 

Tt)allium  

Zinc  

Barium -. — » 


F001-6 

F037  ... 

F038  ... 
F039  ... 


K006 
K018 
K019 

K028 
K030 

K048 

K049 


Constituent 


Wastewater 
standard 


0.055 

0.035 

0.055 

0.055 

0.059 

0.059 

0.055 

0.068 

0.0055 

3.98 

3.98 

3.98 

3.98 

3.98 

1.9 

1.4 

1.2 

0.82 

0.15 

0.82 

0.43 

1.4 

2.61 

1.2 


Cartxxi  disulfide  

Cyctohexanone 

Methanol 

Acenaphther>e  

Fluorene  _ 

Lead  

Fluorene  ~ - 

Lead  

Acetonitrite 

Acrolein  

4-Am(not3iphenyl 

Aramite  

CartMn  disulfide  

Chlorobenzllate  

2-Chloro-1 ,3-t)utadiene  

Cyctohexanone 

Dit)en2(a,e)pyrene 

Diphenylamine/diphenylnitrosamine 

1 .2-Diphenylhydrazine 

Ethylene  oxide 

Methanol 

Methyl  methanesuKonate 

2-Naphthyiamine 

N-Nitrosodimethylamine  

Phttialic  anhydnde 

tris-(2,3-Dibronx)propyOphosphate  . 

Beryllium 

Fluoride  

Thallium  „ 

Vanadium  

Lead  » 

Chloromethane 

p-DkJhtorobenzene  

Fluorene  

1,2.4.5-Tetrachtorobenzene  

Cadmium 

o-Dichlorot)enzene  

p-Dichlorobenzene  

Fluorene 

Lead  

Carbon  disulfide  

2,4-Dimethylphenol  


Nonwastewater 
standard  (mg/kg  un- 
less othenwise 
noted) 


4.8  (mg/l  TCLP) 

0.75  (mg/l  TCLP) 

0.75  (mg/l  TCLP) 

3.4 

3.4 

0.37  (mg/l  TCLP) 

3.4 

0.37  (mg/l  TCLP) 

38 

2.8 

13 

2.5 

4.8  {mgn  TCLP) 

6.6 

0.28 

0.75  (mg/l  TCLP) 

22 

13 

1.5 

0.75 

0.75  (mg/l  TCLP) 

4.6 

15 

2.3 

28 

0.10 

0.014  (mg/l  TCLP) 

48 

0.078  (mg/l  TCLP) 

0.23  (mg/l  TCLP) 

0.37  (mg/l  TCLP) 

30 

6.0 

3.4 

14 

0.19  (mg/l  TCLP) 

6.0 

6.0 

3.4 

0.37  (mg/l  TCLP) 

4.8  (mgn  TCLP) 

14 
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Waste 
code 


K050 
K051 

K052 

K083 
K086 

K101 

K1Q2 

P003 
P056 
U038 
U042 
U093 
U134 
U168 


Constituent 


Lead  „ 

Lead  

Acenaphthene  

Fluorene  

Lead  

2,4-Oimethylphenol  

Lead  

CycJohexarwne „ _. 

Cyclohexanofie 

Methanol 

Cadmium 

Lead  

Mercury  

Cadnfikim 

Lead  „ 

Mercury  

Acrolein  

Fluoride  

Chlorobenzilate  

2-Chloroethyl  vinyl  ether  

p-Dimethylaminoazol3enzene 

Fluoride  

2-Naphthylamine  


Nonwastewater 

standard  (mg/kg  utk 

less  otherwise 

noted) 


0.37  (mg/l  TCLP) 

0.37  (m^  TCLP) 

3.4 

3.4 

0.37  {mgf\  TCLP) 

14 

0.37  {mgn  TCLP) 

0.75  (mgn  TCLP) 

0.75  (mgfl  TCLP) 

0.75  (mg/l  TCLP) 

0.19  (mg/l  TCLP) 

0.37  (mg/l  TCLP) 

0.025  (mg/1  TCt.P) 

0.19  (mg-l  TCLP) 

0.37  (mg/l  TCLP) 

0.025  {mgn  TCLP) 

2.8 

48 

6.6 

5.6 

29 

48 

15 


b.  Elimination  or  Redundant  Methods 
of  Treatment.  Several  constituents  had 
been  regulated  u'ith  UTS  in  one 
medium  (wastewfaters  or 
nonwastewaters)  but  were  regulated 
with  a  method  of  treatment  in  the  other 
as  alternatives,  namely  P022  carbon 
disulfide  (nonwastewaters),  UOOS 
acetonitrile  (nonwastewaters),  U057 
cyclohexanone  (nonwastewaters),  U108 
1,4-dioxane  (wastewaters  and 
nonwastewaters),  UllO  1,2- 
diphenylhydrazine  (wastewaters),  U115 
ethylene  oxide  (wastewaters).  U154 
methanol  (wastewaters  and 
nonwastewaters).  The  LDR  Phase  II 
proposal  did  not  suggest  that  the 
specified  methods  be  replaced  with  the 
UTS.  However,  in  comments  received 
on  the  proposal,  commenters  requested 
that  EPA  apply  the  UTS  to  these  wastes. 
Because  EPA  had  not  specifically 
proposed  such  a  change,  the  LDR  Phase 
II  final  rule  allowed  both  the  specified 
method  or  the  UTS. 

EPA  believes  that  the  UTS  are 
appropriate  so  that  the  alternative 
specified  method  is  now  unnecessary. 
Numerical  treatment  standards,  such  as 
UTS,  ensure  treatment  more  reliably 
than  do  standards  expressed  as  methods 
of  treatment  becau.se  the  target 
concentrations  allow  for  verification 
that  the  waste  has  been  treated. 
Consequently,  EPA  intends  to  replace 
required  methods  of  treatment  with 
numerical  standards  whenever  possible. 
EPA  l)elieves  UTS  for  these  constituents 
provides  such  an  opportunity.  Therefore 
today's  rule  proposes  to  eliminate  the 
.nlternative  methods  of  treatment  and 


establishes  UTS  for  both  wastewater  and 
nonwastewater  constituents. 

4.  Revision  to  the  Acetonitrile  Standard 

a.  The  a(;etonitrile  nonwastewater 
standard.  EPA  reviewed  the  constituent- 
specific  standard  for  acetonitrile 
nonwastewaters.  and  believes  that  this 
standard  should  be  raised  from  1.8  mg/ 
kg  to  38  mg/kg.  The  1.8  mg.'kg  standard, 
which  was  ba-sed  on  incineration,  is  not 
consistent  with  treatment  data  and 
standards  for  other  structurally  related 
organo-nitrogen  UTS  compounds.  For 
example,  the  nonwastewater  treatment 
standard  for  both  acrylonitrile  and 
methac:rylonitrile  is  84  mg/kg.  The 
nonwastewater  standards  for  ethyl 
metliacrylate  and  methyl  methacrylate 
are  160  mg/kg. 

Acetonitrile  is  one  of  the  compounds 
singled  out  by  the  ETC  as  being 
problematic  to  analyze  for  in 
combustion  residues  (i.e., 
nonwastewaters).  In  response  to  the 
Third  Third  Rulemaking,  the  ETC  had 
submitted  data  from  which  they 
calculated  a  method  detection  limit  of 
6.678  mg/kg  for  other  combustion 
residues. 

The  Agency  is  soliciting  data  and 
comment  specifically  on  the  analytical 
achievability  of  the  1.8  mg/kg 
acetonitrile  nonwastewater  standard  in 
combustion  residues  and  the  ability  of 
non-combustion  technologies  to  at:hieve 
the  1.8  mg/kg  and  the  proposed 
standard  of  38  mg/kg  for  acetonitrile  in 
nonwastewaters. 

b.  Revoking  the  special  wastewater/ 
nonwastewater  definition  for 


acrylonitrile  wastes.  The  Agency  also 
recognizes  that  KOI  1/1 3/1 4 
nonwastewaters  could  consist  of  over 
90%  water,  and  that  wastewater 
treatment  is  an  appropriate  means  of 
treating  these  wastes.  For  the  above 
reasons,  the  Agency  is  proposing  to 
revise  the  treatment  standard  for 
a(*;tonitrile  in  nonwastewaters  to  38 
mg/kg  based  on  the  existing  treatment 
d.nfn.  which  comes  from  treating  KOll/ 
13/14  wastes  cohtaining  greater  than  1% 
TOC  by  steam  stripping.  (See  the 
background  documents  for  KOI  1/1 3/14 
nonwastewaters  in  the  Second  Third 
Final  Rule  Docket  and  the  l»rkgrotmd 
documents  for  KOI  1/1 3/14 
"wastewaters"  in  the  Third  Third  Final 
Rule  Docket). 

.5.  Aggressive  Biological  Treatment  as 
BOAT  for  Petroleum  Refinery  Wastes 

EPA  solicits  comment  whether  to 
specify  aggressive  biological  treatment 
as  the  treatment  standard  for 
decharacterized  petroleum  refining 
wastewaters.  Aggressive  biologir:al 
treatment  is  defined  in  «» 261 .31(hH2)  as 
one  of  the  following  four  processes: 
ac  fivafed  sludge,  trickling  filters, 
rotating  biological  contactors  or  high- 
rate  mer,hani<:al  aeration.  The  American 
Petroleum  Institute  (API)  has  submitted 
data  to  the  Agency  on  ten  of  its  facilities 
using  aggressix-e  biological  treatr^wnt. 
Along  with  the  data  API  requested  that 
EPA  specifv'  aggressive  biologital 
treatment  as  the  treatment  standard  for 
their  wastes.  Such  a  standard,  which 
would  operate  in  lieu  of  LTS.  may 
n^duce  the  monitoring  btirden.  KPA 
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solicits  comment  on  proposing 
aggressive  biological  treatment  as  BDAT 
for  these  wastes.  However,  because 
monitoring  is  required  under  CWA 
permits,  EPA  is  also  soliciting  comment 
on  whether  a  reduction  in  the  number 
of  constituents  monitored  is  significant. 
The  data  which  API  submitted 
demonstrate  that  aggressive  biological 
treatment  in  the  industry  may 
consistently  meet  UTS.  There  was  one 
observation,  however,  for  which  a 
constituent  exceeded  UTS,  and  other 
observations  which  involved  detection 
limits  which  exceeded  UTS.  This  data  is 
available  in  the  docket  for  today's  rule. 

B.  Dilution  Prohibition 

Under  the  existing  LDR  dilution 
prohibition  (40  CFR  268.3),  burning 
inorganic  metal-bearing  hazardous 
wastes  can  be  a  form  of  impermissible 
dilution.  On  May  27, 1994.  the  Assistant 
Administrator  for  the  Office  of  Solid 
Waste  and  Emergency  Response  issued 
a  Statement  of  Policy  which  clarified 
this  point  (59  FR  27546-7).  Today  the 
Agency  is  proposing  to  codify  and 
quantify  these  principles. 

1.  Dilution  Prohibited  as  a  Method  of 
Treatment 

Under  RCRA,  the  LDR  prohibition  on 
dilution  states  generally  that  no  person 
"shall  in  any  way  dilute  a  restricted 
waste  *  *  *  as  a  substitute  for  adequate 
treatment  to  achieve  compliance  with  (a 
treatment  standard  for  that  waste)".  40 
CFR  268.3(a).  This  prohibition 
implements  the  requirement  of  section 
3004(m)  of  RCRA,  which  requires  that 
hazardous  constituents  in  hazardous 
wastes  be  destroyed,  removed  or 
immobilized  before  these  wastes  can  be 
land  disposed.  Hazardous  constituents 
are  not  destroyed,  removed  or 
immobilized  if  thev  are  diluted.  CWM\. 
EPA.  976  F.2d  at  16, 17,  19-20:  see  also 
S.  Rep.  No.  298.  98th  Cong.  1st  Sess.  17 
(1983)  ("the  dilution  of  wastes  by  the 
addition  of  other  hazardous  waste  or 
any  other  materials  during  waste 
handling,  transportation,  treatment  or 
storage  is  not  an  acceptable  method  of 
treatment  to  reduce  the  concentration  of 
hazardous  constituents"). 

Consistent  with  these  authorities,  the 
Agency  has  stated  that  the  dilution 
prohibition  serves  one  chief  purpose — 
"to  ensure  that  prohibited  wastes  '*  are 
treated  by  methods  that  are  appropriate 
for  that  type  of  waste."  (55  FR  22532. 
June  1, 1990).  Impermissible  dilution 
can  occur  under  a  number  of 
circumstances.  The  most  obvious  is 


when  solid  wastes  are  added  to  a 
prohibited  waste  to  reduce 
concentrations  but  not  volumes  of 
hazardous  constituents,  or  to  mask  their 
presence.  Impermissible  dilution  also 
may  occur  when  wastes  not  amenable  to 
treatment  by  a  certain  method  (i.e., 
treated  very  ineffectively  by  that 
treatment  method)  are  nevertheless 
'treated'  by  that  method  (55  FR  22666. 
June  1. 1990)  (biological  treatment  does 
not  effectively  remove  toxic  metals  from 
wastes;  therefore,  prohibited  wastes 
with  treatment  standards  for  metals 
ordinarily  would  be  impermissibly 
diluted  if  managed  in  biological 
treatment  systems  providing  no  separate 
treatment  for  the  metals).  See  also  52  FR 
at  25778-79  (July  8,  1987) 
(impoundments  which  primarily 
evaporate  hazardous  constituents  do  not 
qualify  as  section  3005(j)(ll) 
impoundments  which  may  receive 
otherwise-prohibited  hazardous  wastes 
that  have  not  met  the  treatment 
standard). 

This  proposed  rule  gives  a  general 
distinction  between  "adequate 
treatment"  and  potential  violations  of 
the  dilution  prohibition.  The  Agency 
has  evaluated  the  listed  wastes  and  has 
determined  that  43  of  the  RCRA  listed 
wastes  (as  set  forth  in  40  CFR  261) 
typically  appear  to  be  such  inorganic 
hazardous  wastes;  i.e..  they  typically  do 
not  contain  organics.  or  contain  only 
insignificant  amounts  of  organics.  and 
are  not  regulated  for  organics  ^^.  BDAT 
for  these  inorganic,  metal-bearing  listed 
wastes  is  metal  recovery  or  stabilization. 
Thus,  impermissible  dilution  may  result 
when  these  wastes  are  combusted. 

This  proposed  rule  reflects  the 
Agency's  concerns  about  the  hazard 
presented  by  toxic  metals  in  the 
environment.  When  an  inorganic  metal- 
bearing  hazardous  waste  with 
insignificant  organics  is  placed  in  a 
combustion  unit,  legitimate  treatment 
for  purposes  of  LDR  ordinarily  is  not 
occurring.  No  treatment  of  the  inorganic 
component  occurs  during  combustion, 
and  therefore,  metals  are  not  destroyed, 
removed,  or  immobilized.  Since  there 
are  no  significant  concentrations  of 
organic  compounds  in  inorganic  metal- 
bearing  hazardous  wastes,  it  cannot  be 
maintained  that  the  waste  is  being 
properly  or  effectively  treated  via 
combustion  (i.e..  thermally  treated  or 
destroyed,  removed,  or  immobilized). 

In  terms  of  the  dilution  prohibition,  if 
combustion  is  allowed  as  a  method  to 
achieve  a  treatment  standard  for  these 


'''A  "prohibited"  hazardous  waste  is  one  which 
U  actually  subject  to  a  prohibition  on  land  disposal 
without  first  being  treated,  or  disposed  in  a  no- 
migration  unit.  See  54  FR  36968  (Sept.  6.  1989). 


"To  the  extent  that  these  wastes  or  residues  of 
these  wastes  (i.e..  biological  treatment  sludges) 
contain  significant  organic  content,  combustion 
may  be  an  appropriate  treatment  technology.  See 
later  discussion  regarding  this  point. 


wastes,  metals  in  these  wastes  will  be 
dispersed  to  the  ambient  air  and  will  be 
diluted  by  being  mixed  in  with 
combustion  ash  from  other  waste 
streams.  Adequate  treatment 
(stabilization  or  metal  recovery  to  meet 
LDR  treatment  standards)  has  not  been 
performed  and  dilution  has  occurred.  It 
is  also  inappropriate  to  regard  eventual 
stabilizing  of  such  combustion  ash  as 
providing  adequate  treatment  for 
purposes  of  the  LDRs.  Simply  meeting 
the  numerical  BDAT  standards  for  the 
ash  fails  to  account  for  metals  in  the 
original  waste  stream  that  were  emitted 
to  the  air  and  for  reductions  achieved  by 
dilution  with  other  materials  in  the  ash. 
(In  most  cases,  of  course,  the  metal- 
bearing  wastes  will  have  been  mixed 
with  other  wastes  before  combustion, 
which  mixing  itself  could  be  viewed  as 
impermissible  dilution). 

These  inorganic,  metal-bearing 
hazardous  wastes  should  be  and  are 
usually  treated  by  metal  recovery  or 
stabilization  technologies.  These 
technologies  remove  hazardous 
constituents  through  recovery  in 
products,  or  immobilize  them,  and  are 
therefore  permissible  BDAT  treatment 
methods. 

There  are  eight  characteristic  metal 
wastes;  however,  only  wastes  that 
exhibit  the  TC  as  measured  by  both  the 
TCLP  and  the  EP  for  D004-D011  are 
presently  prohibited  (see  55  FR  22660- 
02,  June  1, 1990).  Characteristic  wastes, 
of  course,  cannot  be  generically 
characterized  as  easily  as  listed  wastes 
because  they  can  be  generated  from 
many  different  types  of  processes.  For 
example,  although  some  characteristic 
metal  wastes  do  not  contain  organics  or 
cyanide  or  contain  only  insignificant 
amounts,  others  may  have  organics  or 
cyanide  present  which  justify 
combustion,  such  as  a  used  oil 
exhibiting  the  TC  characteristic  for  a 
metal.  Thus,  it  is  difficult  to  say  which 
D004-D011  wastes  would  be 
impermissibly  diluted  when  combusted, 
beyond  stating  that  as  a  general  matter, 
impermissible  dilution  would  occur  if 
the  D004-D011  waste  does  not  have 
significant  organic  or  cyanide  content 
but  is  nevertheless  combusted. 

2.  Permissible  Dilution 

EPA  ordinarily  would  not  consider 
the  following  hazardous  wastes  to 
contain  "significant  organic  or  cyanide 
content",  for  which  combustion  would 
otherwise  be  impermissible  dilution 
(the  Agency  is  adding  criteria  beyond 
that  included  in  the  May  27. 1994 
policy  memorandum  to  clarify 
situations  raised  in  comments  received) 
Combustion  of  the  following  inorganic 
metal-bearing  wastes  is  therefore  not 


prohibited  under  the  LDR  dilution 
prohibition:  (1)  VVa.stes  that,  at  the  point 
of  generation,  or  after  any  bona  fide 
treatment  such  as  cyanide  destruction 
prior  to  combustion,  contain  hazardous 
organic  constituents  or  cyanide  at  levels 
exceeding  the  constituent-specific 
treatment  standard  for  UTS:  (2)  organic, 
debris-like  materials  (e.g.,  wood,  paper, 
plastic,  or  cloth)  contaminated  with  an 
inorganic  metal-bearing  hazardous 
waste;  (3)  wastes  that,  at  point  of 
generation,  have  reasonable  heating 
value  such  as  greater  than  or  equal  to 
5000  Btu/lb  (see  48  FR  11157,  March  Ifi, 
1983);  (4)  wastes  co-generated  with 
wastes  that  specify  combustion  as  a 
required  method  of  treatment:  (5) 
wastes,  including  soil,  subject  to  Federal 
and/or  State  requirements  necessitating 
reduction  of  organics  (including 
biological  agents);  and  (6)  wastes  with 
greater  than  1%  Total  Organic  Carbon 
(TOC).  An  "inorganic  metal-bearing 
waste"  is  one  for  which  EPA  has 
established  treatment  standards  for 
metal  hazardous  constituents,  and 
which  does  not  otherwise  (»ntain 
significant  organic  or  cyanide  content. 
(See  40  CFR  Appendix  XI  proposed  in 
today's  rule  for  a  list  of  waste  codes 
which  EPA  tentatively  believes  satisfies 
this  definition.)  The  foregoing  six 
«;ategories  of  waste  typirally  would 
contain  sufficient  oi;ganic  content  to 
indicate  that  combustion  can  be  a 
reasonable  means  of  treating  the  wastes 
prior  to  land  disposal.  EPA  .solicits 
comments  on  whether  there  are  other 
inorganic  wastes  that  would  technically 
justify  combustion  as  a  means  of 
complying  with  BDAT.  For  example,  are 
there  metal  bearing  organic  wastes  or 
<:omplexing  agents  not  covered  by  the 
above  criteria  that  prevent  effective 
stabilization  of  metals  due  to  the 
presence  of  unregulated  organics? 
However,  as  noted  above,  mixing 
practices  such  as  fuel  blending  to  add 
organics  to  inorganic  metal-bearing 
hazardous  wastes  ordinarily  would  be 
considenid  to  be  impermissible  dilution. 
This  is  i)ecau.se.  under  current  rules,  the 
dilution  prohibition  applies  at  the-point 
a  hazardous  waste  is  generated.  CWM\. 
EPA  976  F.2d  at  22-3;  see  also  48  FR 
11158, 11159  and  nn.  2  and  4  (March 
16,  1983);  53  FR  at  522  (Jan.  8. 1988) 
determinations  of  legitimacy  of 
recycling  are  made  on  a  waste-by- waste 
basis  before  any  blending  occurs. 

The  Agency  is  aware  of  a  practice 
within  the  foundry'  industry-  that 
recycles  foundry'  sand  by  thermally 
oxidizing  impurities.  It  is  EPA's  view 
that  this  process  would  violate  the 
policy  against  combustion  of  inoiganics, 
unless  the  foiutdry  sand  being  oxidized 


(X)ntains  toxic  organic  constituents  or 
has  a  signirK:ant  organic  component  (as 
des(;ribed  above). 

3.  Cyanide-Bearing  Wastes  and 
Combustion 

A  conwnenter  questioned  why  EPA 
allows  the  presence  of  cyanide  to  justify 
combustion  when  there  are  adequate 
alternative  treatment  methods.  This 
approa<Ji  was  adopted  because  cyanide 
is  destroyed  by  combustion.  Existing 
LDR  rules,  in  many  cases,  identify 
combustion  as  an  appropriate  BDAT  for 
destruction  of  cyanide-bearing  wastes. 
The  May  27. 1994  policy  .statement  did 
not  change  BDAT  determinations  and 
thus  reflected  that  combustion  could  be 
appropriate  for  destroying  certain 
cyanide-bearing  wastes.  EPA.  however. 
soli(.its  comments  on  whether  the 
cyanide  criterion  should  be  dropped. 

While  cyanide  is  eitectively  treated  in 
combustion  devices,  EPA  has  retx>ived 
comments  that  non-combustion 
technologies  such  as  alkdine 
chlorination  are  available  to  effectively 
treat  nieta!  bearing  wastes  that  contain 
cyanide  and  that  BDAT  for  these  wastes 
should  not  include  combustion.  EPA 
solicits  comments  on  the  relative 
eflectiveness  and  risks  of  combustion 
versus  alkaline  chlorination  in  treating 
cyanides  in  inorganic  metal  bearing 
wastes. 

4.  Table  of  Inorganic  Metal  Bearing 
Wastes 

The  table  being  proposed  in  40  CFR 
part  268.  Appendix  XI  today  indicates 
the  list  of  waste  codes  for  which  EPA 
regulates  only  metals  and/or  cyanides 
that  would  be  affected  by  this  proposed 
rule.  Except  for  P122,  this  list  is 
identical  to  the  list  originally  published 
in  the  afwementioned  Policy  Statement 
on  this  subject.  The  Agency  is  removing 
P122  (Zinc  Phosphide  greater  than  10%) 
from  the  list  of  restricted  inorganic 
metal -bearing  wastes,  because  the 
Agency  has  previously  promulgated  a 
treatment  standard  of  INCIN  for  the 
nonwastewater  forms  of  this  waste.  See 
40  CFR  268.40.  The  policy  memo  was  in 
error  on  this  point.  The  Agency  solicits 
comment  on  this  issue,  particularly  with 
respect  to  costs  associated  with  the 
segregation  of  these  wastes. 

5.  The  Addition  of  Iron  Dust  To 
Stabilize  Qiaracteristic  Hazardous 
Wastes:  Potential  Classification  as 
Impermissible  Dilution 

The  Agency  has  become  aware  that 
certain  industries  may  be  adding  iron 
dust  or  iron  filings  to  some 
characteristic  hazardous  wastes  as  a 
form  of  treatment.  For  example, 
foundries  are  known  to  mix  iron  dust  or 


filing  with  the  DOOS  waste  sand 
generated  from  their  spent  casting 
molds,  viewing  this  practice  as  a  Jorm 
of  stabihzation.  The  Agency  believes, 
however,  that  such  stabilization  is 
inadequate  to  minimize  the  threats 
posed  by  land  disposal  of  metal- 
containing  hazardous  wa.stes,  and  is 
today  propyosing  to  clarify  that  this 
waste  management  practice  is 
"impermissible  dilution"  under  40  CFR 
268.3,  for  reasons  discussed  Iwlow. 

In  particular,  when  iron  dust  or  filings 
are  added  to  a  characteristic  wa.sle 
foundry  sand,  it  is  considered 
"treatment"  under  the  definition  in  40 
CFR  260.11).  Nevertheless,  the  Agtujcy 
does  not  believe  it  to  be  adequate 
tre.itment;  rather,  it  is  merely  the 
addition  of  material  as  a  substitute  lor 
adequate  treatment,  and  thus  ix)astilutes 
impermissible  dilution.  See  §2t>«.:<lb), 
54  FR  at  48494  (Nov.  I'WjgJ.  and  55  FR 
at  22532  (June  1,  1990).  The  Agency 
believes  it  is  unlikely  that  any  chemital 
readions  are  taking  place  when  iron 
dust  or  iron  filings  are  added.  ber.ause 
the  waste  foundry  sand  would  likely 
contain  only  lead,  silica,  micros<x>pic 
pieces  of  castings,  and  hinders  («:lays. 
phenols,  and  tars)  from  the  molds.  11«e 
Agency  does  not  lielieve  that  simply 
adding  iron  would  provide  treatmt^nl  for 
either  the  lead  or  the  organi«s  (1*., 
plienol  and  tar). 

While  it  is  arguable  tliat  iron  cotild 
form  temporary,  weak,  ionic  complexes 
with  silica  and/or  phenate,  sothnl  when 
analyzed  by  the  TCLP  test  the  lead 
appears  to  have  been  stabilized,  the 
Agency  believes  that  this  "stabilization" 
is  temporary,  based  upon  the  nature  of 
the  complexing.  In  fat;t,  a  report 
prepared  by  EPA  on  Iron  Chemistry  in 
Lead  Contaminated  Materials  (Feb.  22, 
1994),  which  specifically  addn>ssed  this 
issue,  found  that  iron  lead  bonds  are 
weak,  adsorptive  surface  bonds,  and 
therefore  not  likely  to  be  permanent. 
Furthermore,  as  this  iron-rich  mixture  is 
exposed  to  moisture  and  oxidative 
conditions  over  time,  interstitial  watrr 
would  likely  -icidify,  which  ctHild 
potentially  reverse  any  temporary 
.statulization.  as  well  as  increase  tlie 
teachability  of  the  lead  from  the  louudry 
sand.  Therefore,  the  addition  of  iron 
dust  or  filings  to  characteristic  waste 
foundry  sand  does  not  appear  to  provide 
long-term  treatment. 

Another  related  coni«m  is  that  ihe 
addition  of  iron  has  l)ei>n  demonstrated 
to  result  in  false  negatives  for  lead  wbtut 
wastes  are  analyzed  by  roevis  of  the 
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TCLP  '^  This  signiHcant  interference 
with  the  analytical  method  for  detecting 
lead,  in  conjunction  with  the  concerns 
about  the  temporary  nature  of  any 
stabilization  that  would  occur,  fully 
supports  identifying  this  practice  as 
impermissible  dilution  or  otherwise 
failing  to  satisfy  the  requirements  of 
RCRA  section  3004(m)  to  minimize 
short-  and  long-term  threats  to  human 
health  and  the  environment.  Comments 
and  data  are  solicited  on  whether  this 
type  of  stabilization  is  effective  in 
achieving  long-term  treatment. 
Comments  and  data  are  also  solicited  on 
whether  a  test  method  other  than  the 
TCLP  is  more  appropriate  for  measuring 
compliance  for  this  waste. 

D.  Expansion  of  Methods  Requiring 
Incineration 

EPA  is  proposing  to  modify  the    • 
treatment  standard  expressed  as  INCIN. 
which  specifies  hazardous  waste 
incineration,  to,  CMBST,  which  allows 
combustion  in  incinerators  and  boilers 
and  indu.strial  furnaces.  The  INCIN 
requirement  was  set  before  EPA  had 
issued  air  emission  requirements  for 
boilers  and  industrial  furnaces  (BlFs). 
Now  that  BIF  regulations  are  in  place, 
the  need  to  constrain  treatment  to  one 
type  of  combustion  device  is  no  longer 
appropriate.  With  the  development  of 
innovative  technologies.  EPA  also 
solicits  comment  on  whether  the 
Catalytic  Extraction  Process,  for  which 
Molten  Metal  Technology  received  a 
determination  of  equivalent  treatment 
under  §  268.42(b)  '^.  should  also  be 
allowed  for  all  wastes  which  have  a 
treatment  standard  of  CMBST.  and 
whether  there  are  other  technologies 
which  are  equivalent  to  CMBST. 

E.  Clean  Up  of  40  CFH  Part  268 

EPA  is  proposing  further  changes  to 
the  LDR  program  to  achieve  the  goal  of 
simplified  regulations.  The  Agency  is 
committed  to  improving  the  LDR 
program  by  implementing  participant 
suggestions  from  the  LDR  Roundtable 
held  on  January  12-14. 1993. 

The  LDR  requirements  are  found, 
primarily,  in  40  CFR  Part  268.  EPA 
intends  to  remove  language  that  is  out- 
of-date,  and  to  clarify  language  which 


'*See  memo  from  (ohn  V.  Cignatta,  Datanel  to 
|ohn  Cauthier,  EPA  Region  1.  dated  September  8. 
1992. 

"The  Catalytic  Extraction  Process,  used  by 
Molten  Metal  Technology,  involves  a  molten  metal 
bath,  with  temperatures  around  3000°F.  into  which 
liquid  wastes  are  injected,  and  solid  wastes  are  fed 
with  a  carrier  gas  (Ar).  The  process  treats  the  wastes 
in  a  high  temperature  reduction  environment, 
which  reduces  the  compounds  to  their  elemental 
stale.  The  metallic,  inorganic  ceramic,  and  gaseous 
phases  which  result  are  then  reused,  or  purified  and 
released. 


may  be  confusing,  in  an  effort  to  make 
the  LDR  program  easier  to  understand, 
implement,  and  enforce.  This  effort  will 
continue  in  the  LDR  Phase  IV  rule, 
scheduled  for  proposal  in  June  1995. 

1.  Section  268.8 

Section  268.8  stated  that  First  and 
Second  Third  wastes  for  which  EPA  did 
not  promulgate  treatment  standards  by 
their  respective  effective  dates  could 
continue  to  be  disposed  of  in  landfill 
and  surface  impoundment  units  until 
May  8.  1990  (see  55  FR  22526).  Because 
treatment  standards  for  all  scheduled 
wastes  were  promulgated  in  the  Third 
Third  rule  in  1990.  these  "soft  hammer" 
requirements  are  no  longer  necessary. 
Therefore.  §  268.8  is  proposed  to  be 
removed  from  part  268. 

2.  Sections  268.10-268.12 

The  purpose  of  Subpart  B  of  §  268  was 
to  set  out  a  schedule  for  hazardous 
wastes  by  the  date  when  treatment 
standards  were  to  be  established. 
Sections  268.10,  268.11.  and  268.12  of 
Subpart  B  included  the  First  Third. 
Second  Third,  and  Third  Third 
scheduled  wastes  respectively. 
Deadlines  in  all  three  of  these  sections 
were  met  on  time,  and  the  wastes  are 
subject  to  treatment  standards. 
Therefore,  these  three  sections  are  no 
longer  necessary,  and  are  proposed  to  be 
removed. 

3.  Section  268.2(f) 

The  existing  wastewater  definition 
found  in  §  268.2(f)  includes  wastes  that 
have  less  than  1%  TOC  and  less  than 
1%  TSS.  There  are  three  exceptions 
given  to  this  definition:  (1)  F001-F005 
wastewaters  have  no  criteria  for  TSS. 
and  must  contain  less  than  1%  solvent 
constituents.  (2)  KOll.  K013.  K014 
wastewaters  must  contain  less  than  5% 
TOC  and  less  than  1%  TSS.  and  (3) 
K103  and  K104  wastewaters  must 
contain  less  than  4%  TOC  and  less  than 
1%  TSS.  With  the  promulgation  of  UTS 
in  the  LDR  Phase  II  final  rule  (59  FR 
47982.  September  19. 1994).  such 
distinctions  are  inconsistent  and  an 
unnecessar)'  complication  of  the 
regulations.  While  such  initial 
classifications  may  have  had  some 
meaning,  after  effective  BDAT  treatment 
the  residuals  are  appropriately  regulated 
by  the  wa.stevvater  or  nonwastewater 
limit  as  specified  by  the  1%  TOC  and 
TSS  criteria.  The  Agency  is  therefore 
proposing  to  remove  paragraphs  (l)-(3) 
from  §  268.2(f). 

VIII.  Proposed  Prohibition  of 
Hazardous  Waste  as  Fill  Material 

EPA  is  also  proposing  today  to  amend 
the  LDR  rules  so  as  to  prohibit  the 


placement  of  hazardous  waste  as  a  fill 
material  unless  the  prohibited  waste  is 
treated  so  that  short-  and  long-term 
threats  have  been  minimized.  By  "fill 
material",  the  Agency  means  uses  "*  of 
waste  as  a  substitute  for  low  grade 
material  (such  as  sand  or  dirt)  to  raise 
the  level  of  land,  occupy  space,  or 
otherwise  fill  in  depressions.  Hazardous 
waste  includes,  of  course,  any  waste 
that  is  identified  or  listed  as  hazardous 
under  §  261.3.  and  so  includes  wastes 
(such  as  residues  from  treating  listed 
wastes)  that  are  hazardous  by  virtue  of 
the  mixture  and  derived-from  rules.  The 
result  of  this  rule,  if  finalized,  would 
thus  be  to  confirm  that  such  uses  are 
prohibited  and  therefore  illegal  unless 
the  fill  area  is  a  regulated  unit  (i.e..  a 
subtitleC  landfill). 

EPA  in  fact  already  interprets  current 
rules  as  ordinarily  providing  a  similar 
result.  In  the  preamble  to  the  May  19. 
1980  rules  establishing  the  subtitle  C 
hazardous  waste  management  program. 
EPA  stated  that  an  exemption  from 
regulation  for  legitimate  recycling 
activities  does  not  apply  to  "sham  uses 
and  recovery  or  reclamation — e.g. 
iandfilling'  or  'land  reclamation' ".  45 
FR  at  33093.  In  the  April  4. 1983 
Federal  Register  Notice  proposing  a 
separate  regulatory  regime  for  hazardous 
wastes  legitimately  recycled  in  a 
manner  constituting  disposal 
(ultimately  promulgated  as  40  CFR 
260.20-.23).  the  Agency  stated  that  this ' 
provision  would  not  apply  to  hazardous 
wastes  used  as  fill  material,  the  specific 
example  provided  being  "waste 
stabilization  processes  where  the 
stabilized  material  is  then  used  as  fill." 
48  FR  at  14985.  The  Agency  further 
stated  that  it  was  "convinced  that  these 
waste  treatment  operations  are  not 
production  processes  and  can  therefore 
be  regulated  as  waste  management."  Id. 

The  reasons  for  the  Agency's 
interpretation  are  evident.  The  wastes 
are  being  put  into  the  environment 
without  any  safeguards  to  prevent 
exposure.  Hazardous  constituents  can 
migrate  into  the  environment  and  reach 
human  and  environmental  receptors  by 
any  number  of  direct  pathways, 
including  inhalation,  dermal  contact, 
surface  runoff,  and  leaching  to 
groundwater.  Indirect  exposure 
pathways  exist  as  well. 

The  amended  rule,  if  adopted,  would 
prohibit  the  use  of  hazardous  waste  as 
fill  material,  and  add  a  conforming 
amendment  to  §  266.20(b)  stating  that 


'"  Incidentally,  the  term  "use"  here  has  no 
specific  meaning  other  than  the  normal  dictionary 
definition.  It  is  not  meant  to  connote  the  phrase 
"used  or  reused"  found  in  §261.1(c)(S).  which  is  a 
term  of  art  for  determining  the  scope  of  the 
exclusion  In  §261.2(el(l)  (i)  and  (ii). 


disposal  of  hazardous  waste  as  fill 
material  is  not  a  type  of  use  constituting 
disposal  subject  to  the  spedal  standards 
of  Part  266  subpart  C.  but  rather 
disposal  plain  and  simple,  and  hence 
illegal  unless  occurring  in  a  regulated 
unit;  or.  as  explained  below,  if  the 
prohibited  waste  can  be  shown  to  be 
treated  to  satisfy  section  3004(m). 
Section  3004(m)  of  the  statute  states  that 
EPA  is  to  establish  "levels  or  methods 
of  treatment,  if  any,  which  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  wastes 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  (Emphasis  added).  In 
this  case,  the  Agency  is  unable  to 
determine  any  level  of  treatment  of 
hazardous  wastes  which  can  guarantee 
the  requisite  minimization  of  short-term 
and  long-term  threats  when  prohibited 
hazardous  wastes  are  used  as  fill 
material. 

Because  there  are  no  specifications  or 
constraints  on  placement  of  fill  material, 
reliable  assessments  po.se  particular 
uncertainties  and  difficulties.  These 
uncertainties  relate  to  release,  transport, 
and  ultimate  exposure,  and  include 
uncertainties  regarding  release 
mechanisms,  types  and  amounts  of 
hazardous  constituents  released  due  to 
potential  waste  variability,  location  of 
human  and  environmental  receptors, 
and  transport  mechanisms,  cf.  HltTC 
///.  886  F.  2d  at  1362-63.  The  existing 
LDR  treatment  standards  do  not  fully 
address  these  potential  problems  for  at 
least  two  reasons.  First,  the  LDR 
.standards  are  technology-based,  not 
risk-based  standards.  Second,  for  metal 
hazardous  constituents,  the  LDR 
standards  do  not  regulate  the  total  metal 
content  of  hazardous  wastes.  Total 
metal  content  is  relevant  to  many 
possible  exposure  pathways  when 
hazardous  waste  is  used  as  fill  material, 
including  inhalation  and  direct 
ingestion  pathways.  See  al.so  59  FR  at 
43499  (August  24.  1994),  where  EPA 
made  similar  findings  with  respect  to 
use  of  hazardous  waste  K061  as  anti- 
skid or  deicing  material  (uses  which  are 
better  defined,  and  hence  more 
assessable,  than  use  as  fill  material). 
Similarly,  this  type  of  disposal  does  not 
appear  to  sati-sfy  the  ultimate 
protectiveness  standard  in  sections  3004 
(d).  (e).  and  (g)  (which  requires  that 
disposal  of  hazardous  waste  that  meets 
a  treatment  standard  must  nevertheless 
still  be  protective,  taking  into  account 
enumerated  uncertainties — including 
long-term  uncertainties  associated  with 
the  persistence,  toxicity,  mobility,  and 
propensity  to  bioaccumulate — of 'and 
dispo.sed  hazardous  wastR  and 


hazardous  constituents).  See  56  FR  at 
41168  (August  19.  1991).  adopting  this 
.standard,  which  was  first  articulated  in 
.\RDC\;.  EPA,  907  F.  2d  1146.  1171-2 
(D.C.  Cir.  1990)  (dissenting  opinion). 

EPA  is  not.  in  this  notice,  propo.sing 
to  prohibit  other  uses  of  hazardous 
waste  that  involve  placement  on  the 
land.  Thus,  hazardous  waste  presently 
placed  on  the  land  as  fill  material  can 
be  diverted  to  a  less  risky,  more 
acceptable  activity.  See  59  FR  8583 
(Feb.  23, 1994)  noting  availability  of 
safer  alternatives  as  justification  for  the 
then-proposed  prohibition  on  non- 
encapsulated  uses  of  hazardous  waste 
KOBl.  Nor  would, the  agency  preclude 
the  possibility  that  particular  typos  of 
prohibited  waste  could  be  used  as  fill 
material,  provided  that  it  can  be 
established  that  threats  to  human  health 
and  the  environment  have  been 
minimized,  taking  into  account  all  of 
the  statutorily-enumerated  uncertainties 
cited  above. 

In  a  recent  proposed  rule  on  the 
product  use  of  High  Temperature  Metal 
Recovery  slags  derived  from  KOBl, 
F006,  and  K062  hazardous  waste,  the 
Agency  initially  evaluated  the  risks  that 
result  from  a  variety  of  uses  of  these 
slags,  including  use  as  road  subbase,  an 
ingredient  in  cement  and  asphalt,  top 
grade  material  for  roads,  etc.  (59  FR 
67256.  December  29.  1994).  While  this 
evaluation  considered  the  possible 
release  and  transport  of  waste 
constituents,  the  uses  examined  did  not 
include  the  unrestricted  use  of  the 
wa.ste-derived  product  as  fill  material. 
Use  as  fill  could  result  in  placement  of 
the  waste  residual  in  .almost  anv 
location,  including  a  residential  setting. 
Therefore,  an  evaluation  of  the  risks 
posed  by  use  of  waste-derived  products 
as  fill  would  need  to  consider  the 
potential  for  direct  exposure  to 
receptors  located  on-site  (e.g.,  direct 
ingestion  or  inhalation  of  the  material), 
in  addition  to  the  potential  for 
movement  of  the  material  off-site  to 
other  receptors.  Such  an  evaluation 
would  need  to  consider  at  a  minimum 
the  volume  of  material  used  as  fill,  the 
levels  of  toxic  constituents  in  the 
material  (both  total  and  leachable),  the 
placement  site  and  proximity  to 
receptors,  and  activity  at  the  site  that 
would  promote  release,  transport,  and 
exposure.  Indirect  exposure  pathways 
also  could  be  relevant,  particularly  for 
hazardous  wastes  containing 
bioaccumulative  hazardous  constituents 
(including  dioxins  and  dibenzofiirans). 


IX.  Capacity  Determinations 

A.  Introduction 

This  .section  summari/cs  the  result';  of 
the  capacity  analysis  for  tiie  wastes 
co>tred  by  this  proposal.  For 
background  information  on  data 
sources,  methodology,  and  a  sumiii.iry 
of  each  analysis,  seethe  Background 
Document  for  Capacity  Analysis  for 
Land  Disposal  Restriciions.  Phase  III— 
Decharacterized  Wastewaters. 
Carbamate  and  Organobroniine  Wastes, 
and  Spent  Pot  liners,  found  in  the  docket 
for  today's  rule. 

In  general.  KPA's  capacity  anahsis 
methodologies  focus  on  the  amount  of 
waste  to  be  restricted  from  land  disposal 
that  is  currently  managed  in  land-based 
units  and  that  will  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantify  of  wastes  that  are  not  niana;^t'd 
in  land-based  units  (e.g..  wastewaters 
managed  only  in  RCRA  exempt  tanks, 
with  direct  discharge  to  a  POTW)  is  not 
included  in  the  quantities  requiring 
alternative  treatment  as  a  result  of  the 
LDRs.  Also,  wastes  that  lio  not  nHpiire 
alternative  treatment  (e.f^ .  those  that  .-rre 
currently  treated  using  nn  appropriate 
treatment  tet:hnoiogy)  are  not  includtHl 
in  these  quantity  estimates, 

KPA's  decisions  on  whether  to  grant 
a  national  cap.icity  varianc  e  are  basi-d 
on  the  availability  of  alternative 
treatment  or  recover\-  te(  hnologies. 
Consequently,  the  methodology  fo<  usirs 
on  deriving  estimates  ot  the  quantifies 
of  wa.ste  that  will  require  either 
commercial  treatment  or  ihe 
construction  of  new  on-site  treatment 
systems  as  a  result  of  the  I.DRs— 
quantities  ol  waste  that  will  be  treated 
adequately  either  on  site  in  existing 
s\ stems  or  off  site  by  facilities  owned  by 
the  same  company  as  the  generator  (i.e.. 
captive  facilities)  are  omitted  from  the 
required  capacity  e.stimatos.''' 

B.  Capacity  Analysis  Rfsnlts  Sumnuiry 

For  the  decharacterized  ICR  and  TC 
u.istes  managed  in  CWA.  CWA- 
equivalent.  and  Class  I  injection  well 
systems,  EPA  estimates  that  between  3.5 
and  15  billion  tons  will  be  affected  as 
a  result  of  today's  proposal.  EPA 
believes  that  some  affected  facilities 
need  time  to  build  treatment  capacity 
for  these  wastes,  as  wastewater  vohimes 


'''  rraiiilioDiilK.  i\ipai:ily  .•sn.tivM's  liavi?  If>  . 
on  the  dt>m.)nd  for  dllernalive  <  .ijMtity  om  f 
HxiNling  on-site i.tp^icity  and  trtpiive  off-siln 
tvip,itity  hdve  horn  dCcountcd  for  llow«>v(>r.  ■■•! 
some  of  the  \vss;cs  ^i  i.siuc  in  ftiis  nile  it  nu\  : 
l*>  fiMslWe  10  ship  uH.stes  off  si'o  to  a  common 
fdi  illty.  In  piirtii  iiUr.  faciliiies  w  iih  Idr^e  vn',  • 
of  wrtsipwaiors  m..y  not  re<i<ii!>  !>•  .ibie  to  irijr  ■ 
thi'ir  waste  to  !ri*.,iinent  facili'iiv>.  .Mtprnaiiv" 
tn>.-imenl  for  lh>»M'  wastes  in..v  )i.>»<t  to  tje 
I  onslriirted  on  shi>. 
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(^nerally  make  off-site  treatment 
impractical.  EPA  has  determined  that 
sufficient  alternative  treatment  capacity 
is  not  available,  and  today  is  proposing 
to  grant  a  two-year  national  capacity 
variance  for  decharacterized 
wastewaters. 

EPA  estimates  that  approximately 
90.000  tons  of  newly  listed  wastes 
included  in  today's  proposal  will 
require  ahemative  treatment.  In 
particular,  approximately  4,500  tons  of 
carbamate  *vastes  (K156-K161.  P127, 
P128.  P185,  P188-P192,  P194.  P196- 
P199.  P201-P205.  U271.  U277-U280, 
U364-U367,  U372.  U373,  U375-U379. 
U381-U387.  U389-U396.  U40O-U4O4. 
U407,  U409-U411)  will  require 
alternative  treatment.  Less  than  100  tons 
of  organobromine  wastes  (K140,  U408) 
are  expected  to  require  alternative 
tieatment  capacity.  In  addition,  35.000 
tons  of  spent  aiuminum  potliners  (K088) 
will  require  alternative  treatment 


capacity.  Sufficient  commercial  capacity 
exists  to  manage  all  of  these  wastes,  so 
EPA  i»  act  proposing  to  ^ant  a  national 
capacity  variaace  for  these  wastes. 

The  quantities  of  radioactive  wastes 
mixed  with  wastes  included  in  today's 
proposal  are  generated  primarily  by  the 
U.S.  Department  of  Energy.  EPA 
estimates  that  820  tons  of  high-level 
waste  and  360  tons  of  mixed  low-level 
waste  that  may  be  affected  by  this 
proposal  will  be  generated  annually  by 
DOE.  In  addition,  there  are  currently 
7,000  tons  of  high-level  waste.  10  tons 
of  mixed  transuranic  waste,  and  2,700 
tons  of  mixed  low- level  waste  in  storage 
that  may  be  affected  by  this  proposal. 
DOE  currently  faces  treatment  capacity 
shortfalls  for  high-level  wastes  and 
mixed  transuranic  wastes.  Although 
DOE  does  have  some  available  treatment 
capacity  for  mixed  low-level  wastes, 
most  of  this  capacity  is  limited  to 
treatment  of  wastewaters  with  less  than 


one  percent  total  suspended  solids  and 
is  not  readily  adaptable  for  other  waste 
forms.  DOE  has  indicated  that  it  will 
generally  give  treatment  priority  to 
mixed  wastes  that  are  already  restricted 
under  previous  LDR  rules.  Therefore. 
EPA  is  proposing  to  grant  a  two-year 
national  capacity  variance  to  radioactive 
wastes  mixed  with  the  hazardous  wastes 
affected  by  today's  proposal. 

Table  1  lists  each  RCRA  hazardous 
waste  code  for  which  EPA  is  today 
proposing  LDR  standards.  For  each 
code,  this  table  indicates  whether  EPA 
is  proposing  to  grant  a  national  capacity 
variance  for  land-disposed  wastes.^ 
Also,  EPA  is  proposing  to  grant  a  three 
month  national  capadty  variance  for  all 
wastes  in  this  proposed  rule  to  handle 
logistical  problems  associated  with 
complying  with  the  new  standards.  EPA 
is  soliciting  comment  on  these  variance 
determinations. 


Table  1.— Vawances  for  Newly  L»sted  and  Identifieo  Wastes 

r*Yes"  Indicates  EPA  is  Proposing  to  Grant  a  Variance) 


Waste  description 


Ignitable  Wastes '  (D001 ) - - 

Corosive  Wastes'  (D002) — - - 

Reactive  Wastes '  (D003)  - -• 

Newty  Identified  Pesticide  Wastes'  (0012-0017)  ._ ~ 

Newty  Identified  TC  Orgafnc  Wastewaters  {D0J8-D043>  

Spent  Aluminum  PotSners  (K068) - r™"-;:-^";;;:;,"" 

Cmtoanm*  Production  Wastes  (K156-K16t.  P127,  P128,  P185,  P188.P192.  P194,  P196-P199.  P20T- 

P205.  U271.  11277-U280.  U364-U367.  U372.  U373.  U375-U379,  U381-U387,  Ii389-U396,  U400- 

U404!  U407,'U409-L>411). 

Organotxomine  Wastes  (KUO,  U40e) 

Mixed  Radioactive  Wastes  ^  .„ _ 


Suftace-disposed 
vwastes 


YES 

YES 

YES 

YES 

YES 

NO.. 

NO.. 


NO- 

YES 


Deep  well-injected 
wastes 


YES. 

YES. 

YES. 

YES. 

YES. 

NO. 

NO. 


NO. 
YES. 


'  The  vehance  determinalipns  lisled  here  apply  only  to  decfiaracterized  wastewaters  managed  in  CWA.  CWA-equivalem,  af^SDWA  systems 
2The  variemce  detefrwnaboos  teted  here  jJSply  oo»y  to  new»y  identified  decharacterized  D012-D017  wastewaters  managed  «  CWA,  CWA- 

6ouiv3l6nt.  &nd  SOWA  svstGms. 
3The  variance  determinations  given  lisled  apply  only  to  radioactive  wastes  mixed  with  decharacteriied  D001-D003  or  newly  idenWied  0012- 

0017  wastes  managed  in  CWA,  CWA-equivalent.  and  SOWA  systems:  to  radioactive  wastes  mixed  with  "ewty  identified  TC  organic 

wastewatefs;  and  to  radioactive  wastes  mixed  w»i  spent  aluminum  potliners,  cartramate  production  wastes,  or  organooromine  production 

wastes. 


EPA  is  also  proposing  in  this  notice 
to  prohibit  placement  of  hazardous 
waste  as  fill  material.  To  the  extent  this 
can  be  viewed  as  a  new  prohibition 
(which,  given  EPA's  consistent 
interpretation  that  this  activity  should 
be  occurring  in  regulated  units,  is 
unclear).  EPA  would  not  propose  any 
type  of  capacity  variance.  Hazardous 
waste  treatment  residues  satisfying  LDR 
standards  can  be  land  disposed  in 
subtitle  C  units,  and  there  is  no  shortage 
of  such  disposal  capacity.  In  addition, 
there  may  be  opportunities  for  recycling 
hazardous  waste  treatment  residues 
presently  placed  as  Hll  (such  as  use  in 


""Th*  (•rm  •"teid-dispoBed  waslw"  denotM 
wasies  ttut  are  maivaged  in  Uind-t>as«<i  units  at  any 
lime  during  th«  %vas(e's  storage,  tnuiunenl.  or 
di.sposal. 


asphalt,  cement,  or  as  light  weight 
aggregate)  which  would  provide 
adequate  capacity. 

C.  Requests  for  Comment 

EPA  is  soliciting  general  comment 
and  data  on  sources,  quantities,  and 
management  practices  of  characteristic 
wastes,  as  well  as  presence  and 
quantities  of  underlying  hazardous 
constitirents,  from  facihties  managing 
their  wastes  using  Subtitle  D  surface 
impoundments  (CWA),  or  subsequent 
lar>d  disposal^f  treated  wastewaters 
(CWA-equivalent),  or  Class  I 
nonhazardous  injection  wells,  or  tanks. 
EPA  requests  specific  information  from 
facilities  managing  de  minimis  ICRT 
wastes,  including  information  on  waste 
sources,  quantities,  and  management 


practices,  as  well  as  underlying 
hazardous  constituents. 

EPA  requests  specific  information  on 
volumes  of  carbamate  and 
organobromine  wastes  that  are  recycJed, 
mixed  with,  or  co-managed  with  other 
wastes,  and  the  volumes  and  types  of 
residuals  that  are  generated  by  the 
various  raanagerrtent  practices 
applicable  to  these  wastes.  EPA  is  also 
soliciting  information,  including 
quantities,  management  practices,  and 
waste  characteristics,  for  soil  and  debris 
contaminated  with  carbamate  and/or 
organobromine  wastes.  EPA  also  seeks 
comments  from  the  aluminum  industry 
00  volumes  of  K088  generated  and 
future  management  of  this  waste. 

EPA  is  soliciting  specific  data  on 
reactive  wastes  which  are  deactivated 
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using  processes  that  may  cause 
explosions,  including  quantities, 
management  practices,  and  waste 
characteristics,  and  is  requesting  data 
for  mixed  TC/radioactive  wastes  which 
are  deepwell  injected. 

X.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States  ^ 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  impo.sed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

Today's  rule  is  being  proposed 
pursuant  to  sections  3004  (d)  through 
(k),  and  (m),  of  RCRA  (42  U.S.C.  6924(d) 
through  (k),  and  (m)).  It  is  proposed  to 
be  added  to  Table  1  in  40  CFR  271. l(j), 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  that  take  effect 
in  all  States,  regardle.ss  of  their 
authorization  status.  States  may  apply 
for  final  authorization  for  the  HSWA 
provisions  in  Table  1,  as  discussed  in 
the  following  section  of  this  preamble. 
Table  2  in  40  CFR  271. l(j)  is  also 
modified  to  indicate  that  this  rule  is  a 
self-implementing  provision  of  HSWA. 


EPA's  proposal  to  prohibit  hazardous 
waste  as  fill  material  is  also  a  HSWA 
regulation.  U  implements  RCRA  sections 
3004  (d),  (e),  (g)(5).  and  (m).  which 
provisions  require  EPA  to  prohibit  all 
land  disposal  of  hazardous  waste  that  is 
not  capable  of  being  done  in  a  manner 
that  is  protective  and  that  minimizes 
short-term  and  long-term  threats  to 
human  health  and  the  environment 
from  hazardous  waste  disposal.  See  aKso 
59  FR  43499  (August  24.  1994),  which 
is  a  HSWA  rule  prohibiting  K061  as 
anti-skid/de-icing  material  and 
implements  these  same  LDR  provisions. 
Con.sequently,  this  provision,  if  enacted, 
would  be  effective  immediately  in 
authorized  states. 

B.  Effect  on  State  Authorization 

As  noted  above,  EPA  is  today 
proposing  a  rule  that,  when  final,  will 
be  implemented  in  authorized  States 
until  their  programs  are  modified  to 
adopt  these  rules  and  the  modification 
is  approved  by  EPA.  Because  the  rule  is 
proposed  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may  . 
apply  to  receive  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21. 

Section  271.21(e)(2)  requires  that 
States  with  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
section  271.21(e).  This  deadline  can  be 
extended  in  certain  cases  (see  section 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases, 
EPA  will  be  able  to  defer  to  the  States 


in  their  efforts  to  implement  their 
programs  rather  than  take  separate 
actions  under  Federal  authority.   ' 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(ej.  States  that  submit  official  . 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  being  proposed  today 
need  not  affect  the  State's  UIC  primary 
status.  A  Stale  currently  authorized  to 
administer  the  UIC  progmm  under  the 
SDWA  could  continue  to  do  so  without 
seeking  authority  to  administer  the 
amendments  that  will  be  promulgated  at 
a  future  date.  However,  a  State  whii  h 
wished  to  implement  Part  148  and 
receive  authorization  to  grant 
exemptions  from  the  LDRs  would  have 
to  demonstrate  that  it  had  the  requisite 
authority  to  administer  .sections  301)4(0 
and  (g)  of  RCR.\.  The  conditions  under 
which  such  an  authorization  may  fake 
place  are  discu.ssed  in  a  July  15, 1983 
final  rule  (.50  FR  28728). 

XI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursimnt 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant"  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  mie  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more  or  adversely  affe<;t,  in  a  material 
way,  the  e<:onomy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities:  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetarv-  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  proposed  rule  to  determine  ii  it 
is  a  significant  regulation  as  defined  In 
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the  Executive  Order.  The  analysis 
considers  compliance  cost  and 
economic  impacts  for  both  characteristic 
wastes  and  newly  listed  wastes  affected 
by  this  rule.  For  characteristic  wastes, 
the  potential  cost  impacts  of  this  rule 
depend  on  whether  facilities'  current 
wastewater  treatment  systems  will  meet 
the  UTS  levels  or  if  additional  treatment 
will  be  required.  If  current  treatments 
are  adequate,  facilities  will  only  incur 
administrative  costs  to  have  their 
permits  revised.  A  rough  estimate 
would  be  that  there  would  be  one-time 
incremental  costs  of  $0.9  to $2.9  million 
for  all  incTementally  impacted  facilities. 
However,  at  the  high  end.  if  current 
wastewater  treatment  systems  need  to 
l>e  augmented  with  additional  treatment 
steps,  the  incremental  compliance  costs 
for  today's  rule  could  be  as  high  as  $1 
million  per  affected  facility.  If  20%  of 
the  firms  comply  by  installing 
additional  treatment,  treatment  costs  are 
estimated  to  be  $6.5-$18.1  million/year. 
The  Agency  does  not  have  adequate 
data  to  estimate  how  many,  if  any. 
facilities  may  require  modification  to 
their  treatment  facilities.  The  Agency 
requests  comment  and  data  on  how 
often  additional  treatment  may  be 
required  and  what  type  of  treatment 
may  be  needed. 

For  newly  listed  wastes,  the  costs  are 
sub.stantially  higher  and  will  be 
incurred  each  year.  These  costs  range 
from  approximately  $11.9  million  to 
$47.3  million  and  are  attributable 
primarily  to  thermal  treatment  of  spent 
aluminum  potliner  wastes  (K088). 
Therefore,  today's  proposed  rule  may  be 
considered  an  economically  significant 
rule.  Because  today's  proposed  rule  is 
significant,  the  Agency  analyzed  the 
costs,  economic  impaiis^,*fid  benefits. 

This  section  of  tb©-preanible  for 
today's  propo.sed  rule  provides  a 
discussion  of  the  methodology  used  for 
estimating  the  costs,  economic  impacts 
and  the  benefits  attributable  to  today's 
proposed  rule,  followed  by  a 
presentation  of  the  cost,  economic 
impact  and  benefit  results.  More 
detailed  discussions  of  the  methodology 
and  results  may  be  found  in  the 
background  document.  "Regulatory 
Impact  Analysis  of  the  Proposed  Rule 
for  the  LDR  Phase  III  Newly  Listed  and 
Identified  Wastes,"  which  has  been 
placed  in  the  docket  for  today's 
proposed  rule. 

1.  Methodology  Seciion 

In  today's  proposed  rule,  the  Ag^mcy 
is  establishing  treatment  standards  for 
the  following  wastes:  end-of-pipe 
standards  for  ICR  wastewaters  managed 
in  CVVA  and  CWA-equivalent  systems, 
and  Class  I  nonhazardous  UIC  wells,  TC 


pesticide  (D012-17)  and  organic  (D018- 
43)  wasttjwaters  managed  in  CVVA  and 
CWA-equivalent  systems,  and  CJass  I 
nonhazardous  UIC  wells  (all  UIC 
managed  volumes  are  covered  under  a 
different  section  of  the  preamble  for 
today's  rule),  and  newly  listed  wastes 
from  three  industries  -  organobromines. 
spent  ahimtnuro  potliners.  and 
carbamates. 

a.  Methodology  for  Estimating  the 
Affected  Universe.  In  determining  the 
costs,  economic  impacts,  and  benefits 
asso<:iated  with  today's  rule,  the  Agency 
estimated  the  volumes  of  waste  affected 
by  today's  rule.  The  procedure  for 
estimating  the  volumes  of  ICR  waste  and 
TC  organic  and  pesticide  waste,  and 
newly  listed  wastes  affected  by  today's 
rule  is  summarized  below. 

First,  the  Agency  examined  all 
industries  which  might  be  likely  to 
produce  wastes  covered  under  today's 
standards.  Through  reviewing 
comments  to  the  Supplemental  Notice 
of  Data  Availability  published  by  the 
Agency  in  1993,  reviewing  runs  from 
the  Biennial  Reporting  System  (BRS)  of 
volumes  generated  from  particular 
industry  sectors,  as  well  as  discussions 
with  industry,  and  discussions  with  the 
Office  of  Water  at  EPA  HQ,  the  Agency 
narrowed  it  down  to  16  industries 
whit;h  would  potentially  have 
significant  volumes  of  wastewater 
affected  by  today's  rule. 

Using  a  host  of  databases  and/or 
.sources,  the  Agency  collected  data  on 
the  quantities,  constituents,  and 
concentrations  of  the  volumes  affected 
from  each  of  the  16  industries.  In 
addition,  the  Agency  gathered  any  data 
on  current  management  practices,  plant 
design,  etc.  The  following  sources  were 
used:  Section  308  data  from  the  Office 
of  Water,  Industrial  Studies  Database 
(ISDB).  1991  Biennial  Reporting  System 
(BRS).  primary  summary  and 
development  documents  from  effluent 
guidelines.  Toxicity  Characteristic 
Regulatory  Impact  Analysis  documents, 
data  gathered  in  the  capacity  analysis 
performed  for  today's  rule,  as  well  as 
comments  from  potentially  affet:ted 
industries. 

The  Agency  obtained  volume 
information  for  the  newly  li.sted 
wastes — organobromines  (K14()).  spent 
aluminum  potliners  (K088).  and 
carbamate  wastes  (Kl 56-1 61) — from  the 
listing  documents  prepared  for  these 
wastes  during  the  listing  procedure. 

b.  Cost  Metnodology.  "Tne  cast 
analysis  estimates  the  national  level 
incremental  costs  which  will  be 
incurred  as  a  result  of  today's  rule.  The 
co.st  estimates  for  both  the  baseline  and 
poist-regulatory  scenarios  are  calculated 
employing:  (i)  The  facility  wastestream 


volume,  (ii)  the  management  practice 
(baseline  or  post-regulatory)  assigned  to 
that  wastestream.  and  (iii)  the  unit  cost 
associated  with  that  practice.  Summing 
the  costs  for  all  fiacilities  produces  the 
total  costs  for  the  given  waste  and 
scenario.  Subtracting  the  baseline  cost 
from  the  post-regulatory  cost  produces 
the  national  incremental  cost  associated 
with  todays  rule  for  the  given  waste. 

The  cost  methodology  section 
includes  three  subsections:  (i)  ICR  and 
TC  Pesticide  and  Organic  Wastes 
Managed  in  CVVA  and  CWA-Equivalent 
Systems,  (ii)  Newly  Listed  Wastes,  (iii) 
Testing  and  Recordkeeping  Costs.  (The 
costs  for  wastes  managed  in  Class  I 
nonhazardous  waste  deep  wells  are 
discus.sed  in  section  B.) 

(i)  ICR  and  TC  Pesticide  and  Organic 
Wastes  Managed  in  CWA  and  CWA- 
Equivalent  Systems.  The  Agency 
emploj-ed  the  following  approach  to 
estimate  the  incremental  costs  for  the 
ICR  and  TC  wastes.  First,  using 
information  available  on  the  affected 
industries,  the  Agency  created  average- 
sized  model  facilities  for  each  industry. 
Second,  for  a  given  (podel  facility  in  an 
affected  industry,  the  Agency  used 
available  unit  cost  data  to  develop  costs 
for  the  baseline  management  practices 
(usually  treatment  in  surface 
impoundments  followed  by  discharge 
into  receiving  waters  through  a  NFDES 
permit).  Third,  the  Agency  used  data  on 
the  constituents  and  waste  quantities  for 
each  industry,  where  applicable,  to 
determine  the  necessary  treatment 
required  to  reduce  to  UTS  levels  the 
constituents  present.  Fourth,  the  Agency 
used  unit  costs  to  develop  costs  for  the 
post-regulatory  management  prarJices 
for  the  treatment  requirements 
determined  in  the  third  step.  Fifth, 
subtracting  the  baseline  from  the  post- 
regulatory  costs  for  an  average  facility  in 
an  industry  sector  and  using  the  data 
available  on  the  number  of  facilities 
affected  within  each  industry,  the 
Agency  was  able  calculate  the 
incremental  cost  for  a  given  industry. 
Sixth,  summing  costs  across  affected 
industries,  the  Agency  determined  the 
incremental  cost  for  the  rule  for  the  end- 
of-pipe  treatment  standards. 

(ii)  Newly  Listed  Wastes.  The  costs  for 
treatment  of  organobromines  (K140). 
spent  aluminum  potliners  (K088).  and 
carbamate  wastes  (Kl 56-161)  will  be 
determined  using  data  from  the  listings 
on  baseline  management  practices, 
judgment  on  the  technolog>'(s)  required 
to  meet  the  UTS  standards  for  these 
wa.stes.  and  available  unit  cost  data. 

(iii)  Testing  and  Recordkeeping  Costs. 
Testing  and  recordkeeping  costs, 
including  costs  that  facilities  will  incur 
for  ensuring  that  hazardous  constituents 


in  characieristic  waste  are  meeting  new 
treatment  standards  and  costs  associated 
with  permit  modifications  will  be  based 
upon  an  average,  one-time  testing  cost 
and  an  Information  Collection  Request, 
respectively. 

c.  Economic  Impact  Methodology. 
The  economic  effects  of  today's 
proposed  rule  are  defined  as  the 
difference  between  the  industrial 
activity  under  post-regulatory 
conditions  and  the  industrial  activity  in 
the  absence  of  regulation  (i.e.,  baseline 
conditions). 

The  Agency  used  (1)  historic  average 
capital  expenditures  for  each  industry, 
(2)  historic  average  operating 
expenditures  for  each  industry,  (3) 
historic  revenues,  and  (4)  historic 
average  pollution  abatement  and  cx)ntrol 
expenditures  (PACE)  to  determine  the 
economic  impacts.  However,  the 
Agency  was  unable  to  examine  the 
impacts  on  a  facility-specific  basis  due 
to  lack  of  data.  Therefore,  the  impacts 
are  assessed  on  an  indu.stry-specifi«; 
basis. 

d.  Benefits  Methodology.  The 
approach  for  estimating  benefits 
associated  with  today's  rule  involves 
three  components:  (i)  estimation  of 
pollutant  loadings  reductions,  (ii) 
estimation  of  reductions  in  exceedances 
of  health-based  levels,  and,  (iii) 
qualitative  description  of  the  potential 
benefits.  The  benefits  assessment  is 
based  upon  the  waste  quantity  and 
concentration  data  collected  for  the  cost 
analysis.  This  incremental  assessment 
focuses  upon  reductions  in  toxic 
concentrations  at  the  point  of  discharge 
and  does  not  consider  any  potential 
benefits  resulting  from  reductions  in  air 
emissions  or  impacts  on  impoundment 
leaks  and  sludges  which  may  occur  as 
part  of  treating  wastes  to  comply  with 
the  LDRs. 

EPA  has  not  conducted  an  assessment 
of  the  benefits  related  to  the  effects  of 
the  proposed  rule  on  newly  listed 
wastes.  These  benefits  depend  on  the 
incremental  risk  reductions  that  may 
result  from  treatment  of  the  wastes  prior 
to  disposal  at  a  subtitle  C  facifity.  EPA 
data  indicate  that  between  100,000  and 
118,000  tons  of  .spent  aluminum 
potliners  are  generated  annually. 
Improper  management  of  these  wastes 
has  caused  many  serious  past  damage 
incidents.  (See  listing  Background 
Document  for  K088).  However,  data  are 
limited  with  regard  to  current 
management  practices  and  risk  levels 
tor  these  wastes.  Therefore,  EPA  is  not 
yet  able  to  evaluate  the  benefits 
resulting  under  the  proposed  rule  for 
these  wastes.  Because  the  quantity  of 
waste  is  very  small,  benefits  for  newly 


listed  organobromine  and  carbamate 
wastes  are  expected  to  be  minimal. 

(i)  Estimation  of  Pollutant  Loadings 
Reductions.  An  incremental  approach 
was  used  to  estimate  reductions  in 
pollutant  loadings.  For  the  baseline 
scenario,  contaminant  concentrations 
were  based  upon  data  or  estimates  of 
current  effiuent  discharge  concentration 
levels.  For  the  post-regulatory  scenario, 
concentration  levels  were  assumed  to 
equal  UTS  levels. 

(ii)  Estimation  of  Reductions  in 
Exceedances  of  Health-Based  Levels. 
The  methods  used  for  evaluating  the 
benefits  associated  with  cancer  and 
noncancer  risk  reductions  resulting 
from  the  proposed  rule  entail  comparing 
con.stituent  concentration  levels  to 
health-based  standards  to  evaluate 
whether  implementation  of  the 
proposed  rule  reduces  concentration 
levels  below  levels  that  pose  ri.sk  to 
human  health. 

To  estimate  benefits  from  cancer  risk 
reductions  resulting  from  the  proposed 
rule,  a  simple  screening  analysis  was 
performed.  This  analysis  compared 
contaminant  concentrations  for  the 
baseline  and  post-reguiatory  scenario  to 
health-based  levels  for  carcinogens. 
Further  analysis  may  be  undertaken  to 
quantify  benefits  associated  with 
facility/  wastestream  combinations 
identified  in  the  contaminant 
concentration  comparisons. 

Benefits  associated  with  reductions  in 
non-cancer  exceedances  are  estimated 
based  upon  comparisons  of  contaminant 
concentration  levels  in  effluent 
di.scharges  of  the  affected  wastestreams 
to  the  reference  health  levels.  These 
benefits  are  expressed  in  terms  of  the 
number  of  exceedances  of  health-ba.sed 
levels  under  the  baseline  scenario 
compared  to  the  number  of  exceedances 
under  the  nroposed  rule. 

(iii)  Qualitative  Description  of  the 
Potential  Benefits.  A  qualitative 
assessment  of  potential  benefits  likely  to 
result  from  the  proposed  rule  is  used 
where  data  are  limited.  The  Agency 
acknowledges  limited  data  availability 
in  developing  waste  volumes  affected, 
constituents,  concentrations,  cost 
estimates,  economic  impacts,  and 
benefits  estimates  for  the  proposed  LDR 
Phase  III  rulemaking.  The  Agency 
respectfully  requests  comment  from 
industry  regarding  constituents, 
concentrations,  waste  volumes,  and 
current  management  practices. 

2.  Results 

a.  Vnluma  Results.  The  Agency  has 
estimated  the  volumes  of  formerly 
characteristic  wa.stes  potentially  affected 
by  today's  rule  to  tolal  in  the  range  of 
33. .5  to  500  million  tons.  The  Agency 


requests  comment  on  waste  volumes 
affected  by  the  proposed  LDR  Phase  III 
rule.  For  newly  listed  wastes,  the 
analyses  supporting  the  listing 
determination  showed  about  4,500  tons 
of  carbamate  wastes,  less  than  100  tons 
of  organobromine  wastes,  and  100,000 
to  118,000  tons  of  spent  aluminum 
potliners  are  potentially  affected  by  this 
rule. 

b.  Cost  Results.  For  characteristic 
wastes,  the  potential  cost  impacts  of  this 
rule  depend  on  whether  facilities' 
current  wastewater  treatment  systems 
will  meet  the  UTS  levels  or  if  additional 
treatment  will  be  required.  If  current 
treatments  are  adequate,  facilities  will 
only  incur  administrative  costs  to  have 
their  permits  revised.  A  rough  estimate 
would  be  that  there  would  be  one-time 
incremental  costsof  $0.9  to  $2.9  million 
for  all  incrementally  impacted  facilities. 
However,  at  the  high  end,  if  current 
wastewater  treatment  systems  need  to 
be  augmented  with  additional  treatment 
steps,  the  incremental  compliance  costs 
could  be  as  high  as  $1  million  per 
affected  facility.  The  Agency  does  not 
have  adequate  data  to  estimate  how 
many,  if  any.  facilities  may  require 
modification  to  their  treatment  facilities. 
The  Agency  requests  commenl  and  data 
on  how  often  additional  treatment  may 
be  required. 

For  newly  listed  wastes,  the'costs  are 
substantially  higher  and  will  be 
incurred  each  year.  These  costs  range 
from  approximately  Si  1.9  million  to 
S47.3  million  and  are  attributable 
primarily  to  thermal  treatment  of  .spent 
aluminum  potliner  wastes  (KOaa).  The 
Agency  requests  comment  on  these 
estimates. 

c.  Economic  Impart  Results.  The 
Agency  has  estimated  the  economic 
impacts  of  today  s  rule  to  repre.sent  less 
than  one  percent  of  historic  pollution 
control  and  o|>erating  costs  for  the 
organic  chemical  and  petroleum 
refining  industries.  However,  fur  those 
facilities  that  may  need  to  treat  to  UTS 
to  comply  with  today's  rule,  costs  could 
he  more  significant,  the  estimated 
compliance  costs  for  treating  newly 
li.sted  spent  aluminum  potliners 
repre.sents  40  percent  of  pollution 
control  operating  costs  for  aluminum 
reducers:  however,  treatment  costs 
represent  only  one  percent  of  total 
historic  operating  costs.  The  Agency 
requests  cxjmment  on  anticipated 
economic  impacts  resulting  from  the 
proposed  LDR  Phase  III  nile. 

d.  Benefit  Estimate  Results.  The 
Agency  has  estimated  the  benefits 
a.ssociated  with  today  s  rule  to  be  small. 
Assuming  facilities  comply  with  the 
proposed  rule  by  treating  their  affeiJed 
wastestreams,  loadings  redurtions 
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estimates  range  between  36  and  407 
tons  per  year  for  direct  dischargers,  and 
between  1.490  and  24,391  tons  per  year 
for  indirect  dischargers.  For  direct 
dischargers,  loadings  reductions 
represent  between  .03  to  .30  percent  of 
total  Toxic  Release  Inventory  (TRI) 
chemical  loadings  to  surface  waters.  For 
indirect  dischargers,  loadings 
reductions  represent  between  .8  and 
12.8  percent  of  all  TRI  loadings 
transferred  to  POTWs.  Based  upon  the 
results  of  this  screening,  and  more 
detailed  risk  assessments,  the  estimated 
baseline  risks  associated  with  only  four 
wastestreams  exceed  commonly 
assumed  threshold  cancer  and 
noncancer  risk  levels.  EPA  estimated 
that  three  wastestreams  containing 
aniline  pose  baseline  cancer  risks 
ranging  from  1  x  10*  to  1  x  10"* which 
potentially  would  be  reduced  to 
between  8x10'*  and  3x10-^  under  the 
Phase  III  rule.  A  fourth  wastestream 
containing  acrylamide  poses  baseline 
cancer  risk  at  a  level  of  2  x  10-^.  The 
proposed  rule  is  estimated  to  reduce 
this  risk  to  between  2  x  10*  and 
4  X  10\  All  four  of  these  wastestreams 
are  currently  discharged  to  POTWs;  if 
POTW  treatment  removes  these 
constituents  from  the  wastewater  prior 
to  discharge  to  surface  water  and/or  if 
no  drinking  water  intake  is  located 
downstream  from  the  POTWs  outfall, 
baseline  risks  will  be  lower  than  those 
estimated  above.  The  Agency  requests 
comment  and  any  available  information 
related  to  these  wastestreams. 

B.  Regulatory  Impact  Analysis  for 
Underground  Injected  Wastes 

The  Agency  has  completed  a  separate 
regulatory  impact  analysis  for 
underground  injected  wastes  affected  by 
the  LDR  Phase  III  proposed  rule.  This 
analysis  describes  and  evaluates  the 
regulatory  impacts  only  to  the  Class  I 
injection  well  universe.  The  new 
proposed  Phase  III  LDRs  cover 
decharaterized  ICR  and  TC  organic 
wastes,  and  other  newly-identified 
hazardous  wastes  that  are  distinctly 
industrial  wastes  injected  by  owners 
and  operators  of  only  Class  I  hazardous 
and  non-hazardous  injection  wells. 

According  to  the  available  data 
outlined  in  the  RIA,  indications  are  that 
of  the  223  Class  I  injection  facilities  in 
the  nation,  up  to  154  could  be  affected 
by  the  new  Phase  III  LDRs.  Of  these 
facilities.  101  inject  nonhazardous  waste 
and  53  inject  hazardous  waste. 
Combined,  these  facilities  may  inject  up 
to  14  billion  gallons  of  wa.ste  annually 
into  Class  I  wells.  These  Class  I 
injection  facilities  will  now  be  required 
to  either  treat  wastes,  or  file  no 
migration  petitions  as  outlined  in  40 


CFR  148  (See  53  FR  28118  (July  26, 
1988))  preamble  for  a  more  thorough 
discussion  of  the  no  migration  petition 
review  process).  Additional  options  for 
compliance  with  the  proposed  Phase  III 
LDRs.  including  a  de  minimis 
exemption  and  a  pollution  prevention 
option  are  discussed  in  more  detail  in 
theRL\. 

Of  these  newly  affected  Class  I 
facilities,  38  already  have  no  migration 
exemptions  approved  by  EPA,  but  may 
face  additional  requirements  requiring 
some  modifications  of  their  petitions 
due  to  the  proposed  LDR  Phase  III  rule. 
For  the  facilities  which  do  not  have 
approved  no  migration  exemptions, 
today's  proposed  rule  will  add 
compliance  costs  to  those  currently 
incurred  as  a  result  of  previous 
rulemakings.  The  Agency  analyzed  costs 
and  benefits  for  today's  rule  by  using 
the  same  approach  and  methodology 
developed  in  the  Regulatory  Impact 
Analysis  of  the  Underground  Injection 
Control  Program:  Proposed  Hazardous 
Waste  Disposal  Injection  Restrictions 
used  for  the  final  rule  (53  FR  28118)  and 
subsequent  rulemaking.  An  analysis  was 
performed  to  assess  the  economic  effect 
of  associated  compliance  costs  for  the 
additional  volumes  of  injected  wastes 
attributable  to  this  proposed  rule. 

In  general.  Class  I  injection  facilities 
affected  by  the  LDR  Phase  III  rule  will 
have  several  options.  As  previously 
mentioned,  some  facilities  will  modify 
existing  no  migration  petitions  already 
approved  by  the  Agency,  other  facilities 
may  submit  entirely  new  petitions,  and 
still  others  may  accept  the  prohibitions 
and  either  continue  to  inject  wastes  after 
treatment  or  cease  injection  operations 
altogether,  EPA  assessed  compliance 
costs  for  Class  I  facilities  submitting  no- 
migration  petitions,  employing 
alternative  treatment,  and/or 
implementing  pollution  prevention 
measures.  Although  facilities  using 
pollution  prevention/waste 
minimization  to  comply  with  the  Phase 
III  LDRs  will  likely  lower  overall 
regulatory  compliance  costs,  these 
situations  are  site-specific  and, 
therefore,  EPA  cannot  estimate  these 
cost  savings. 

For  Class  I  facilities  opting  to  use 
alternative  treatment,  the  Agency 
derived  costs  for  both  treating  wastes 
on-site,  and/or  shipping  wastes  and 
treating  them  off-site  at  a  commercial 
facility.  However,  the  Agency  believes 
that  transportation  of  large  volumes  of 
liquid  wastes  off-site  is  not  practical. 
This  makes  the  off-site  treatment 
scenario,  at  best,  a  highly  conservative 
analysis.  EPA  expects  most  facilities 
that  treat  their  wastes  will  do  so  on-site. 
Preliminary  EPA  estimates  show  that 


the  total  annual  compliance  cost  for 
petitions  and  alternative  on-site 
treatment  to  industry  affected  by  the 
new  LDR  Phase  III  prohibitions  will 
range  between  $9.2  million  to  $13.2 
million.  The  noncommercial  facilities 
choosing  to  segregate  their  wastes  may 
incur  additional  costs  totaling  $2.98 
million.  The  average  annual  compliance 
costs  per  affected  facility  employing  on- 
site  alternative  treatment  ranges  from 
$59,740  to  $85,714.  The  overall  annual 
regulatory  compliance  cost  to  industry 
for  petitions  and  alternatively  treating 
wastes  off-site  will  range  between 
$486.5  million  to  $805.3  million.  The 
range  of  costs  for  alternative  treatment 
is  the  result  of  applying  a  sensitivity 
analysis.  Only  the  incremental 
treatment  costs  for  the  new  waste 
listings  are  calculated  in  this  RIA.  All  of 
these  costs  will  be  incurred  by  Class  I 
injection  well  owners  and  operators. 
The  estimated  economic  impacts  of  the 
proposed  rule  were  based  on  the 
random  assignment  of  injection 
facilities  to  petition  and  treatment 
outcomes  using  a  decision  tree  analysis 
method  described  in  the  RIA.  The 
Agency  requests  comment  as  to  how 
frequently  facilities  with  Class  I 
nonhazardous  injection  wells  will  be 
able  to  receive  a  no-migration  variance. 
The  Agency  also  requests  comment  on 
how  frequently  owners  will  choose  to 
treat  their  waste  and  whether  that 
treatment  will  occur  on-site. 

The  benefits  to  human  health  and  the 
environment  in  the  RIA  are  generally 
defined  as  reduced  human  health  risk 
resulting  from  fewer  instances  of  ground 
water  contamination.  In  general, 
potential  health  risks  from  Class  I 
injection  wells  are  extremely  low.  EPA 
conducted  a  preliminary  quantitative 
assessment  of  the  potential  human 
health  risks  associated  with  two  worst- 
case  scenarios  involving  well 
malfunction.  EPA  applied  the  approach 
taken  in  an  earlier  study  to  measure 
health  risks  of  two  LDR  Phase  III 
contaminants:  benzene  and  carbon 
tetrachloride.  The  results  of  this 
preliminary  analysis  show  that  all  of  the 
cancer  and  noncancer  risks  calculated 
are  below  regulatory  concern,  with  the 
exception  of  the  cancer  risk  and  hazard 
index  calculated  for  carbon 
tetrachloride,  assuming  an  abandoned 
borehole  is  near  the  injection  well, 
drinking  water  pumping  is  occurring, 
and  the  local  geology  is  typical  of  the 
East  Gulf  Coast  Region.  The 
assumptions  used  in  deriving  these 
results  were  based  on  conser\'ative. 
upper-bound  estimates.  The  Agency 
intends  to  expand  this  analysis  in  the 
final  rule  to  include  other  constituents 


and  facilities.  The  Agency  is  interested 
in  comments  on  this  methodology  and 
any  data  on  actual  injection  volumes 
and  constituents. 

The  economic  analysis  of  LDR  Phase 
III  compliance  costs  suggests  that 
publicly  traded  companies  affectod  by 
the  rule  will  probably  not  be 
significantly  economically  impacted. 
The  limited  data  available  for  the 
privately  held  rximpanies  suj»gests, 
however,  that  they  may  face  significant 
impacts  due  to  the  proportionally  larger 
expenses  they  may  face  as  a  result  of  the 
proposed  rule. 

C.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory'  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq..  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantia] 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
Under  the  Agency's  Revised  Guidelines 
for  Implementing  The  Regulatory 
Flexibility  Act  (May  4,  1992),  the 
Agency  committed  to  considering 
regulatory  alternatives  in  rulemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities.  See 
RCRA  sections  3004(d).  (e),  and  (g)(5). 
which  apply  uniformly  to  all  hazardous 
wastes.  Previous  guidance  required 
regulatory  alternatives  to  be  examined 
only  when  significant  economic  effects 
were  estimated  on  a  substantial  number 
of  small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
proposed  rule,  for  both  surface  disposal 
of  v\'astes  and  underground  injection 
,  control,  the  Agency  considered  two 
factors.  First,  data  on  potentially 
affected  small  entities  are  unavailable. 
Second,  due  to  the  statutory 
requirempnts  of  the  RCRA  LdR  program, 
no  legaf  .i\  enues  exist  for  the  Agency*  to 
provide  relief  from  the  LDR's  for  small 
entities.  The  only  relief  available  for 
small  entities  is  the  existing  small 
quantity  generator  provisions  and 
conditionally  exempt  small  quantity 
generator  exemptions  found  in  40  CFR 
262.11-12.  and  261.5,  respectively. 
These  exemptions  basically  prescribe 
KX)  kg  per  calendar  mouth  generation  of 
hazardous  waste  as  the  liiuit  below 
which  one  is  exempted  from  r.oniplying 
with  liie  RCRA  standards. 

Given  these  two  factors,  t\\e  Agency 
was  unable  to  frame  a  series  of  small 
entity  options  from  which  toseletf  the 
lowest  (XKt  approach;  rather,  the  Aj^ncy 


was  legally  bound  to  regulate  the  land 
disposal  of  the  hazardous  wastes 
covered  in  today's  rule  without  regard 
to  the  size  of  the  entity  being  regulated. 
See  also  §  2fi8.1(c){l).  which  states  that 
LDR  rules  do  not  apply  to  small 
quantity  generators. 

D.  Paperwork  Rfduction  Act 

The  new  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Ari.  44  U.S.C. 
3501  et  seq.  Four  Information  Collection 
Request  (ICR)  documents  has  been 
prepared  by  EPA,  covering  the  three 
programs  imparted  (i.e..  the  LDR 
program,  the  UIC  program,  and  the 
CVVA  NPDES  program:  LDR  ICRi 
1442.08:  UIC  ICR#  1738.01:  NPDES 
Application  ICR«  022fi.ll:  and  NPDES 
Discharge  Monitoring  Report  ICRt 
0229.10).  The  overall  reporting  and 
recordkeeping  burden  is  estimated  to  be 
approximately  632,500"hours  (sum  from 
the  four  ICRsJ.  The  average  burden  per 
respondent  is  slightly  more  than  4.000 
hours  (sum  from  the  four  ICRs.).  Only 
incremental  burdens  are  di.S(:ussed  in 
the  ICRs.  These  incremental  burdens 
will  eventually  he  merged  with:  the  UIC 
program  ICR,  the  LDR  program  ICR.  the 
NPDES  permit  program  ICR,  and  the 
Dist:harge  Monitoring  Report  proBram 
ICR. 

The  public  reporting  burden  for  these 
collections  is  estimated  to  average:  for 
the  LDR  program.  75  hours  per 
respondent:  for  the  UIC  program.  3800 
hours  per  respondent:  for  the  NPDES 
application  progrart.  37.5  hours  per 
respondent;  and  for  the  NPDES 
discharge  monitoring  report,  211.5 
hours  per  respondent.  TTiis  includes 
time  for  reviewing  instnwiions, 
gathering  and  compiling  data, 
maintaining  the  data,  and  prrparing  and 
submitting  all  data. 

A  copy  of  the  ICRs  for  this  nde  may 
be  obtained  from  the  .Sandy  Farmer, 
Environmental  Protection  Agency. 
Information  Policy  Branch,  401  M 
Street.  S.VV.  (MailCode  2136). 
Washington  D.C.  20460  or  by  calling 
(202)  260-2740.  The  public  s'hould  .wnd 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collet;tion  of  infonnation,  including 
suggestions  for  ii'ducing  burden  to  EPA, 
and  to  the  Office  of  Information  and 
Regulatory  AlLiirs,  Office  of 
Mana^ment  and  Budget.  Washington. 
D.C.  20460.  marked  ".AttiH-.tion:  Desk 
Officer  for  EPA.' 


LLst  of  Subjects 

40  CFR  Part  148 

Administrative  pradice  and 
procedure.  Hazardous  waste.  Reporting 
and  retordket^ping  requirements.  Water 

sujipiy. 

40  CFR  Part  2m 

Hazardous  waste,  Reporting  and 
re«»rrl keeping  requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Admini-strative  pracii<»  and 
protxHlure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Penalties.  Reporting  and  ri(cordk<>epinK 
requirements. 

DntPit;  F^^nwrv  16. 1995. 
Carol  M.  Brownm-. 

Arfministmtor 

For  the  reasons  set  out  in  tlie 
preamble,  title  40.  chapter  I  of  tJie  CJnle 
of  Federal  Regulations  is  proposed  tube 
amended  as  follows; 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  piirt  14« 
continues  to  read  as  follows: 

Authority:  &■<  s.  31)04.  Kesouirs 
(A)i!siTViition  anrl  Rtfcovr/y-  AU.  42  1  LS.I1 
6901 .  (ft  spq. 

2.  Section  14H.1  isanuMidedby 
revising  paragraphs  (a).  H)j  and  (li)  (o 
read  as  follows: 

§  148.1    Purpose,  scope  and  appiicatiiKty. 

•         •         •        »         • 

(a)  This  part  idenfifii-s  w.islt»s  iLii  .m- 
restricted  from  disposal  into  Class  I 
wells  and  defines  those  cin:umstan«:«»«i; 
under  whi<Ji  a  waste,  otherwise 
prohibited  from  injection,  may  t» 
injeded. 

(b)  The  requirements  of  this  part 
apply  to  owners  or  o|>crators  of  Chisj.  I 
hazardous  waste  inj(x.tioii  wells  uswl  u> 
injeil  hazardous  waste:  and.  owihts  or 
operators  of  Class  I  injwiiou  wells  nN«;d 
to  injetrt  wastes  whii;h  onceuxhibiled  .i 
prohibited  characteristic  of  hazardo:ts 
wastp  identified  in  subpart  C  of  part  2i.l 
of  this  chapttrr,  at  the  point  of 
generation,  and  no  longer exiiibit  thn 
chiiracleristicat  the  |)oint  olinji>il««r) 

»         *         «        •        » 

(d)  VVnsles  that  are  only 
c.haracfitristiolly  hazariiuus  ami 
otherwise  prohibited  are  i«i<  jm><,d)iiiti 
if  the  wastes  are  disposed  into  a 
nonha/;irdo(is  injection  vwll  (K>rii.i=«l 
inuicr  40  CFR  144.6(a)  and  .lo  t.ot 


11740  Federal  Register  /  Vol.  60.  No.  41  /  Thursday,  March  2.  1995  /  Proposed  Rules 


exhibit  any  prohibited  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  part  261  of  this  chapter,  and  do  not 
contain  any  hazardous  constituents 
identified  in  40  CFR  268.48  diluted 
below  the  Universal  Treatment  Standard 
levels  prior  to  injection. 

3.  Section  148.3  is  revised  to  read  as 
follows: 

§  148.3    Dilution  prohibited  as  a  substitute 
(or  treatment 

(a)  The  provisions  of  §  268.3  of  this 
chapter  shall  apply  to  owners  or 
operators  of  Class  I  wells  used  to  inject 
a  waste  which  is  hazardous  at  the  point 
of  generation  whether  or  not  the  waste 
is  hazardous  at  the  point  of  injection. 

(b)  Owners  or  operators  of  Class  I 
nonhazardous  waste  injection  weljs 
which  inject  waste  formerly  exhibiting  a 
hazardous  characteristic  which  has  been 
removed  by  dilution,  may  address 
underlying  hazardous  constituents  by 
treating  the  hazardous  waste,  obtaining 
an  exemption  pursuant  to  a  petition 
filed  under  §  148.20,  or  complying  with 
the  provisions  set  forth  in  §268.9  of  this 
chapter. 

4.  Section  148.4  is  revised  to  read  as 
follows: 

§14S.4    Procedures  for  case-by-case 
extensions  to  an  effective  date. 

The  owner  or  operator  of  a  Class  I 
hazardous  or  nonhazardous  waste 
injection  well  may  submit  an 
application  to  the  Administrator  for  an 
extension  of  the  effective  date  of  any 
applicable  prohibition  established 
under  subpart  B  of  this  part  according 
to  the  procedures  of  §  268.5  of  this 
chapter. 

5.  Section  148.18  is  added  to  subpart 
B  to  read  as  follows: 

§  1 46. 1 8    Waste  specific  prohibitions— 
Newly  Identified  Wastes. 

(a)  On  [Insert  date  90  days  from  date 
of  publication  affinal  rule],  the  wastes 
specified  in  40  CFR  part  261.32  as  EPA 
Hazardous  waste  numbers  K088.  K140, 
K156-K161.  F127.  F128.  P185,  P188- 
F192,  P194.  F196-F199,  F201-P205, 
U271,  U277-U280.  U364-U367,  U372, 
U373,  U375-U379,  U381-387.  U389- 
U396,  U400-U404,  and  U407-U411  are 
prohibited  from  underground  injection. 

(b)  On  [Insert  date  2  years  from 
effective  date  of  the  final  rule[.  the 
wastes  specified  in  40  CFR  part  261  as 
EPA  Hazardous  waste  numbers  D018- 
043.  and  Mixed  TC/Radioactive  wastes, 
are  prohibited  from  underground 
injection. 

(c)  On  [Insert  date  2  years  from 
effective  date  of  the  final  rule],  the 
wastes  specified  in  40  CFR  part  261  as 
EPA  Hazardous  waste  numbers  DOOl- 


EX)03  are  prohibited  from  underground 
injection. 

6.  Section  148.20  is  amended  by 
revising  paragraph  (a)  introductory*  text 
to  read  as  follows: 

§  148.20    Petitions  to  allow  injection  of  a 
waste  prohibited  under  Subpart  B. 

(a)  Any  person  seeking  an  exemption 
from  a  prohibition  under  subpart  B  of 
this  part  for  the  injection  of  a  restricted 
hazardous  waste,  including  a  hazardous 
waste  exhibiting  a  characteristic  and 
containing  underlying  hazardous 
constituents  at  the  point  of  generation, 
but  no  longer  exhibiting  a  characteristic 
when  injected  into  a  Class  I  injection 
well  or  wells,  shall  submit  a  petition  to 
the  Director  demonstrating  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  demonstration  requires  a  showing 
that: 


PART  26&-STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

7.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  691 2|a).  6924. 
and  6934. 

8.  In  Subpart  C.  §  266.20.  paragraph 
(b)  is  amended  by  adding  one  sentence 
to  the  end  of  the  paragraph  to  read  as 
follows: 

§266.20    Applicability. 

***** 

(b)  *  *  *  This  provision  does  not 
apply  to  hazardous  waste  used  as  a  fill 
material  n.e.,  a  substitute  for  sand,  dirt 
or  comparable  material)  to  fill  in  holes, 
occupy  space,  raise  land  levels,  or  be 
used  for  other  similar  purposes. 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

9.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  ir.S.C.  6905,  6912(a).  6921. 
and  6924. 

Subpart  A— General 

10.  Section  268.1  is  amended  by 
revising  paragraph  (&)(4)  and  by 
removing  paragraph  (e)(.5)  to  read  as 
follows: 

§  268.1    Purpose,  scope  and  applicability. 

*        •        »        »        *    . 

(e)  *  •  * 


(4)  De  minimis  losses  of  characteristic 
wastes  to  wastewaters  are  defined  as: 

(i)  Losses  from  normal  material 
handling  operations  (e.g.  spills  from  the 
unloading  or  transfer  of  materials  from 
bins  or  other  containers,  leaks  from 
pipes,  valves  or  other  devices  used  to 
transfer  materials);  minor  leaks  of 
process  equipment,  storage  tanks  or 
containers;  leaks  from  well-maintained 
pump  packings  and  seals;  sample 
purgings;  and  relief  device  discharges; 
discharges  from  safety  showers  and 
rinsing  and  cleaning  of  personal  safety 
equipment;  rinsate  from  empty 
containers  or  from  containers  that  are 
rendered  empty  by  that  rinsing;  and 
laboratory  wastes  not  exceeding  one  per 
cent  of  the  flow  of  wastewater  into  the 
facility's  headworks  on  an  annual  basis; 
or 

(ii)  Characteristic  wastes  which  are 
injected  into  Class  I  nonhazardous  wells 
whose  combined  volume  is  less  than 
one  per  cent  of  the  total  flow  at  the 
wellhead  on  an  annualized  basis,  and 
which  any  underlying  hazardous 
constituents  in  the  characteristic  wastes 
are  present  at  the  point  of  generation  at 
levels  less  than  ten  times  the  treatment 
standards  found  at  §  268.48. 

11.  Section  268.2  is  amended  by 
revising  the  introductory  text  to 
paragraph  (f).  by  removing  paragraphs 
(f)(1),  (0(2),  and  (f)(3),  and  by  adding 
paragraph  (j)  to  read  as  follows: 

§  268.2    Definitions  applicable  in  this  part 

***** 

(f)  Wastewaters  are  wastes  that 
contain  less  than  1%  by  weight  total 
organic  carbon  (TOC)  and  less  than  1% 
by  weight  total  suspended  solids  (TSS). 

***** 

(j)  Inorganic  metal-bearing  waste  is 
one  for  which  EPA  has  establi.shed 
treatment  standards  for  metal  hazardous 
constituents,  and  which  does  not 
otherwise  contain  significant  organic  or 
cyanide  content  as  described  in 
§  268.3(b)(1).  and  is  specifically  listed  in 
appendix  XI  of  this  part. 

12.  Section  268.3  is  revised  to  read  as 
follows: 

§  268.3    Dilution  prohibited  as  a  substitute 
for  treatment 

(a)  No  generator,  transporter,  handler, 
OP  owner  or  operator  of  a  treatment, 
storage,  or  disposal  facility  shall  in  any 
way  dilute  a  restricted  waste  or  the 
residual  from  treatment  of  a  restricted 
waste  as  a  substitute  for  adequate 
treatment  to  achieve  compliance  with 
subpart  D  of  this  part,  to  circumvent  the 
effective  date  of  a  prohibition  in  subpart 
C  of  this  part,  to  otherwise  avoid  a 
prohibition  in  subpart  C  of  this  part,  or 
to  circumvent  a  land  disposal 
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prohibition  imposed  bv  RCRA  section 
3004. 

(b)  Combustion  of  hazardous  waste  is 
prohibited,  unless  the  waste,  at  the 
point  of  generation,  or  after  any  bona 
fide  treatment  such  as  cyanide 
destruction  prior  to  combustion,  can  be 
demonstrated  to  comply  with  one  or 
more  of  the  following  criteria  (unless 
otherwise  specifically  prohibited  from 
combustion): 

(1)  The  waste  contains  hazardous 
organic  constituents  or  cyanide  at  levels 
exceeding  the  constituent-specific 
treatment  standard  found  in  §  268.48: 

(2)  The  waste  consists  of  organic, 
debris-like  materials  (e.g.,  wood,  paper, 
plastic,  or  cloth)  contaminated  with  an 
inorganic  metal-bearing  hazardous 
waste: 

(3)  The  waste,  at  point  of  generation, 
has  reasonable  heating  value  such  as 
greater  than  or  equal  to  5000  BTU  per 
pound; 

(4)  The  waste  is  co-generated  with 
wastes  for  which  combustion  is  a 
required  method  of  treatment: 

(5)  The  waste  is  subject  to  Federal 
and/or  State  requirements  necessitating 
reduction  of  organics  (including 
biological  agents):  or 

(6)  The  waste  contains  greater  than 
1%  Total  Organic  Carbon  (TOC). 

13.  Section  268.7  is  amended  by 
adding  paragraph  (b)(5)(v)  to  read  as 
follows: 

§  268.7    Waste  analysis  and  recordkeeping. 

»         *         •         •         • 

(b)  *  *  * 

(5)  *  *  * 

(v)  For  characteristic  wastes  DOOl. 
D002,  D003  and  D012-D043  that 
contain  underlying  hazardous 
constituents  as  defined  in  §268.2(i)  that 
are  treated  on-site  to  remove  the 
hazardous  characteristic  and  to  treat 
underlying  hazardous  constituents  to 
levels  in  §  268.48  Universal  Treatment 
Standards,  the  certification  must  state 
the  following: 

I  certih'  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.40  to  remove 
the  hazardous  characteristic.  This 
decharacterized  waste  contained  underlying 
hazardous  constituents  that  have  been  treated 
on-site  to  meet  §  26848  Universal  Treatment 
.Standards.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  faise 
certification,  including  the  possibility  of  fir.e 
and  imprisonment. 


§  268.8    [Removed  and  Reserved] 

14.  Section  268.8  is  removed  and 
reserved. 

15.  Section  268.9  is  amended  by 
revising  paragraphs  (a),  (b),  (d)(l)(i). 
(d){l)(ii),  (d)(2)  introductor\-  text:  and  bv 


adding  paragraphs  (d)(3).  (e)  and  (f)  to 
read  as  follows: 

§  268.9    Special  rules  regarding  wastes  that 
exhibit  a  characteristic. 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268,  the  waste  will 
carry  the  waste  code  for  any  applicable 
listing  under  40  CFR  part  261,  subpart 
D.  In  addition,  the  waste  will  earn,-  one 
or  more  of  the  waste  codes  under  40 
CFR  part  261,  subpart  C,  where  the 
waste  e.xhibits  a  characteristic,  except  in 
the  case  when  the  treatment  standard 
for  the  waste  code  listed  in  40  CFR  part 
261,  subpart  D  operates  in  lieu  of  the 
standard  for  the  waste  code  under  40 
CFR  part  261.  subpart  C.  as  specified  in 
paragraph  (b)  of  this  section.  If  the 
generator  determines  that  his  waste 
displays  a  hazardous  characteristic  (and 
the  waste  is  not  a  D004— DOll  waste,  a 
High  TOC  DOOl,  or  is  not  treated  bv 
CMBST.  or  RORGS  of  §  268.42,  Table  1), 
the  generator  must  determine  what 
underlying  hazardous  constituents  (as 
defined  in  §  268.2  of  this  Part),  are 
reasonably  expected  to  be  present  above 
the  universal  treatment  standards  found 
in  §268.48  of  this  pan. 

(b)  Where  a  prohibited  waste  is  both 
listed  under  40  CFR  part  261.  subpart  D 
and  exhibits  a  characteristic  under  40 
CFR  part  261,  subpart  C.  the  treatment 
standard  for  the  waste  code  listed  in  40 
CFR  part  261.  subpart  D  will  operate  in 
lieu  of  the  standard  for  the  waste  code 
under  40  CFR  part  261.  subpart  C, 
provided  that  the  treatment  standard  for 
the  listed  waste  includes  a  treatment 
standard  for  the  constituent  that  causes 
the  waste  to  exhibit  the  characteristic 
and  for  any  underlying  hazardous 
constituents  reasonably  expected  to  be 
present  in  the  waste.  Otherwise,  the 
waste  must  meet  the  treatment 
standards  for  all  applicable  listed  and 
characteristic  waste  codes. 

•        »        •        •        • 

(d)  *  •  • 

(1)'** 

(i)  For  characteristic  wastes  other  than 
those  managed  on-site  in  a  wastewater 
treatment  system  subject  to  the  Clean 
Water  .^ct  (CWA),  zero-dischargers 
engaged  in  CWA-equivalent  treatment, 
or  Class  I  nonhazardous  injection  wells, 
the  name  and  address  of  the  Subtitle  D 
facility  receiving  the  waste  shipment: 

(ii)  For  all  characteristic  wastes,  a 
description  of  the  waste  as  initially  •- ' 
generated,  including  the  applicahiB  EPA 
Hazardous  Waste  Number(s).  treatabilitv 


group(s),  and  underlying  hazardous 
constituents: 

(2)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  language  found  in  §  268.7(b)(5). 
•        •        •        •        • 

(3)  For  characteristic  wastes  whose 
ultimate  disposal  will  be  into  a  Class  I. 
nonhazardous  injection  well,  and 
compliance  with  the  treatment 
standards  found  in  §  268.48  for 
underlying  hazardous  constituents  is 
achieved  through  pollution  prevention, 
the  following  information  must  also  be 
included: 

(i)  A  description  of  the  pollution 
prevention  mechanism: 

(ii)  The  mass  of  each  underlying 
hazardous  constituent  before  pollution 
prevention: 

(iii)  The  mass  of  each  underlying 
hazardous  constituent  that  must  be 
removed,  normalized  for  production:     . 
and. 

(iv)  The  mass  reduction  of  each 
underiying  hazardous  constituent  that  is 
achieved. 

(e)  For  decharacterized  wastes 
managed  on-site  in  a  wastewater 
treatment  system  subject  to  the  Clean 
Water  Act  (CWA),  zero-dischargers 
engaged  in  CWA-equivalent  treatment, 
or  Class  I  nonhazardous  injection  wells, 
compliance  with  the  treatment 
standards  found  at  §  268.48  must  be 
monitored  quarterly.  Monitoring  results 
must  be  kept  in  on-site  files  for  5  years.  ~ 

(f)  For  characteristic  wastes  whose 
ultimate  disposal  will  be  into  a  Class  I 
nonhazardous  injection  well  which 
qualifies  for  the  de  minimis  exclusion 
described  in  §268.1.  information 
supporting  that  qualification  must  be 
kept  in  on-site  files. 

§268.10—5268.12    [Removed  and 
Reserved] 

16.  Sections  268.10  through  268.12 
are  removed  and  reserxed. 

17.  In  subpart  C.  §  268.39  is  added  to 
read  as  follows: 


§  268.39    Waste  specific  prohibitions- 
spent  aluminum  potliners,  cart>amates  and 
organobromlne  wastes. 

(a)  On  [Insert  date  90  days  from  date 
of  publication  of  the  final  rule],  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  numbers  K088. 
K140.  K156-K161:  and  in  40  CFR 
261.33  as  EPA  Hazardous  Waste 
numbers  P127.  P128.  P185.  P188-P192, 
P194.  P196-P199.  P201-P205.  L'271. 
U277-U280,  U364-U367,  U372,  U373. 
U375-U379.  U381-U387,  U389-U396. 
U400-U404,  And  U407-U411  are 
prohibited  from  land  disposal.  In 
addition,  soil  and  debris  contaminated 
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with  these  wastes  are  prohibited  from 
land  disposal. 

(b)  On  {Insert  date  two  years  from 
date  (^publication  of  the  final  rule], 
characteristic  wastes  that  are  managed 
in  systems  whose  discharge  is  regulated 
under  the  Clean  Water  Act  (C\VA),  or 
that  are  zero  dischargers  that  engage  in 
CWA-equivalent  treatment  before 
ultimate  land  disposal,  are  prohibited 
from  land  disposai.  Radioactive  wastes 
mixed  with  K088.  K140.  K15&-K161. 
P127.  P128.  P185.  P188-P192.  Pl94. 
P196-P199.  P201-P205.  U271.  U277- 
U280.  U364-U367.  U372,  U373.  U375- 
U379.  U381-U387,  U389-U396,  U400- 
U404.  and  U407-U411  are  also 
prohibited  from  land  disposal,  hi 
addition,  soil  and  debris  contaminated 
with  these  radioactive  mixed  wastes  are 
prohibited  from  land  disposal. 

(c)  Between  ifnserf  dafe  90  days  from 
date  of  publication  of  the  final  rule]  and 
[Insert  date  two  years  from  date  of 
publication  of  the  final  rule],  the  wastes 
included  in  paragraph  (b)  of  this  section 
may  be  disposed  in  a  landfill  or  surface 
impoundment,  only  if  such  unit  is  in 


compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

(d)  The  requirements  of  paragraphs 
(a),  (b).  and  (c)  of  this  section  do  not 
apply  if: 

ll)'The  wastes  meet  the  applicable 
treatment  standards  specified  in  subpart 
D  of  this  part: 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  258.6,  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  treatment  standards 
established  pursuant  to  a  petition 
granted  under  S  268.44; 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.3.  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  apphcable  treatment  standards 
specified  in  §  268.40.  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 


concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  tfie  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  subpart  D  levels,  the  waste  is 
prohibited  from  land  disposal,  and  all 
requirements  of  part  268  are  applicable, 
except  as  otherwise  specified. 

18.  The  table  in  §  268.40  is  amended 
as  follows: 

a.  Bv  revising  the  entries  for  DOOl 
through  F012.  F037  through  F039,  K006. 
K018,  K019,  K028.  K030.  K035.  K048 
through  K032.  K061,  K083.  K086.  KlOl. 
K102.P003.P013.P056.  U038.  U042.     , 
U093.  U134.  and  U168. 

b.  By  adding  in  alpha-numerical  order 
entries  toe  K088.  K140,  K156  through 
K161.  P127.  P128.  P185.  Pl88  through 
P192.  P194,  P196  through  P199,  P201 
through  P205.  U271.  U277  through 
U280.  U364  through  U367.  U372.  U373. 
U375  through  U379,  U381  through 
U387.  U389  through  U396,  U400 
through  U404,  and  U407  through  U411. 

§268,40    Apptieabdityol  treatment 
standards. 


TflEATMENT  STANDARDS  FOR  HAZARDOUS  WASTES 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treatmentreg- 
uiatory  sobcategory ' 


Common  name 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg'l  3;  or  tech- 
notogycode* 


Nonwastewaters 

Concentration  in 

mg^Vg  *  untess 

noted  as  "mg/l 

TCLP';  or  tectv 

notogy  code 


0001 


0002 


D002,  D004. 
D005. 
O006. 
D007. 
0008. 
D009. 
DOlO, 
Don. 


D003 


Ignitabie  Characteristic  Wastes,  ex-    NA 

cept   for   the   §26i.2i(a)<i)    H«gh 
TOC  Sutjcategory. 


High  TOC  IgnitaWe  Characteristc  Liq-    NA  _ _... 

uids    Sutx^aiegory   t>ased   on    40 

CFR  261.21(a)(1)— G<ealer  than  or 

equal  to  10%  total  organic  cartx>n. 

(Note:  This  Subcategory  consists  of 

nonwastewaters  only.). 
Corrosive  Characteristic  Wastes NA 

Radioactive  high  level  v»astes  gen-    Corrosivtty  (pH)  ... 

erated  durmg  the  reprocessing  of    Arsenic  

fuel  rods.  (Note:  This  s\Jt)category    Barium 

consists  of  nonwastewaters  only,).      Cadmium 

Chromium  (Total) 

Lead  - 

Mercury  .„ 

Selemum  , 

Srfver  

Reactive  Sulfides  Sutjcaiegory  based    NA  ..„ „... 

on  §261. 23(a)(5). 

Explosives    Sutxiategory   based    on    NA  

§261 .23(a)(6),  (7).and<8). 


NA 


NA 


DEACT  and  meet 
§268.48  stand- 
ards; or 
RORGS:  or 
CM8ST. 

NA  


DEACT  and  meet 
§268.48  stand- 
ards; or 
RORGS;  or 
CfWiBST. 

RORGS:  or 
Cf^eST. 


NA 


NA 
7440-38-2 
7440-39-3 
7440-43-9 
7440-47-3 


7439-92-1 
7439-S7-5 
7782-49-2 
7440-22-4 
NA 


NA 


DEACT  and  meet  DEACT  and  meet 
§  268.48  stand-  §  268.48  stand- 
ards, ards. 

NA  „...  HLVIT. 

NA  HLVIT. 

NA  „ HLVIT. 

NA  _ HLVIT. 

NA „..  HLVIT. 

NA  HLVIT. 

NA  HLVIT. 

NA  HLVIT. 

NA  _^.. HLVIT. 

DEACT  and  meet  DEACT  and  meet 
§  268.48  stand-  §  268.48  stand- 
ards, ards. 

DEACT  and  meet  DEACT  and  meet 
§268  48  stand-  §268.48  stand- 
ards, ards. 
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Regulated  hazardous  constituent 


Wastewaters 


Nonwastewaters 


•vA/acte  rnrta      VVaste  description  and  treatment  reg- 
waste  code  ^,3,^^  sutxategory ' 


Common  name 


CAS2  No. 


Concentration  in 
mg  1 3;  or  tech- 
nology code'* 


Concentration  in 
mg'kg  *  unless 
noted  as  "mgl 

TCLP";  or  tech- 
nology code 


D004 


D005 


D006 


D007 


D008 


Other  Reactives  Subcategory  based 
on§26l.23(a)(l). 

Water  Reactive  Subcategory  based 
on  §261. 23(a)(2),  (3),  and  (4). 
(Note:  This  subcategory  consists  of 
nonwastewaters  only.). 

Reactive  Cyanides  Sutx:ategory 
based  on  §261. 23(a)(5). 

Wastes  that  exhibit,  or  are  expected 
to  exhibit,  the  characteristic  of  tox- 
icity for  arsenic  based  on  the  ex- 
traction procedure  (EP)  in  SW846 
Method  1310. 


Wastes  that  exhibit,  or  are  expected 
to  exhibit,  the  characteristic  of  tox- 
icity for  barium  based  on  the  ex- 
traction procedure  (EP)  in  SW846 
Method  1310. 

Wastes  that  exhibit,  or  are  expected 
to  exhibit,  the  characteristic  of  tox- 
icity for  cadmium  based  on  the  ex- 
traction procedure  (EP)  in  SW846 
Method  1310." 

Cadmium  Containing  Batteries  Sub- 
category. (Note:  This  subcategory 
consists  of  nonwastewaters  only.). 

Wastes  that  exhibit,  or  are  expected 
to  exhibit,  the  charactenstic  of  tox- 
icity for  chromium  based  on  the  ex- 
traction procedure  (EP)  in  SW846 
Method  1310. 

Wastes  that  exhibit,  or  are  expected 
to  exhibit,  the  characteristic  of  tox- 
icity for  lead  based  on  the  extrac- 
tion procedure  (EP)  in  SW846 
Method  1310. 


Lead  Acid  Batteries  Subcategory 
(Note:  This  Standard  only  applies  to 
lead  acid  batteries  that  are  identi- 
fied as  RCRA  hazardous  wastes 
and  that  are  not  excluded  else- 
where from  regulation  under  the 
land  disposal  restnctions  of  40  CFR 
268  or  exempted  under  other  EPA 
regulations  (see  40  CFR  266.80). 
This  sutx:ategory  consists  of 
nonwastewaters  only.). , 


NA   

NA  

Cyanides  (Total)' 

Cyanides  (Amenable) '' 
Arsenic  


Arsenic;  altermate^  standard 

for  nonwastewaters  only. 
Barium 

Cadmium 

Cadmium 

Chromium  (Total)  

Lead  


Lead;  attermate^  standard 
for  nonwastewaters  only. 
Lead  .... 


NA  DEACT  and  meet  DEACT  and  meet 
§  268.48  stand-  §  268.48  stand- 
ards, ards. 

NA    NA  DEACT  and  meet 

§268.48  stand- 
ards. 

57-12-5    Resen/ed 590. 

57-12-5     0.86  30. 

7440-38-2     5.0  5.0  mg,1  EP. 

7440-38-2    NA  5.0  mgl  TCLP. 

7440-39-3     100.... 100  mgl  TCLP. 

7440-43-9     NA  1.0  mgl  TCLP. 

7440-43-9     NA  RTHRM. 

7440-47-3    5.0  5.0  mg,'l  TCLP. 

7439-92-1     5.0  5.0  mgl  EP. 

7439-92-1     NA  5.0  mg/l  TCLP. 

7439-92-1     NA , RLEAD. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treatment  reg- 
ulatory subcategory ' 


Common  name 


CASINO. 


Wastewaters 


Concentration  in 
mg'l  3;  or  tecti- 
noiogy  code  •* 


Nonwastewaters 

Concentration  m 
mg/kg  *  untess 
noted  as  "mg  l 

TCLP";  or  tech- 
nology code 


Regulated  hazardous  constituent 


Wastewaters 


Waste  code      Waste  description  and  treatment/reg- 
ulatory subcategory  ^ 


Convnon  name 


Concentration  in 
CAS  ?  No  mg/l  3;  or  tech- 

nology code* 


Radioactive  Lead  Solids  Subcategory 
(Note:  these  lead  solids  include, 
but  are  not  limited  to,  all  forms  of 
lead  shielding  and  other  elemental 
forms  of  lead.  These  lead  solids  ao 
not  include  treatment  residuals 
such  as  hydroxide  sludges,  other 
wastewater  treatment  residuals,  or 
inc«r>erator  ashes  that  can  undergo 
conventionaJ  pozzolamc  staOiJiza- 
tion,  nor  do  friey  include  organo- 
lead  materials  that  can  be  inciner- 
ated and  stabilized  as  ash.  This 
sutxategory  consists  of 

nonwastewaters  only.). 

D009  Nonwastewaters  that  exhibit,  or  are 

expected  to  exhibit  the  charactens- 
tic  of  toxicity  for  mercury  Ijased  on 
the  extraction  procedure  (EP)  in 
SW846  Method  I3i0;  and  contain 
greater  than  or  equal  to  260  mg,'kg 
total  mercury  that  also  contain 
organics  and  are  not  incinerator 
residues.  {High  Mercury-Organic 
Subcategory). 

Nonwastewaters  that  exhibit,  or  are 
expected  to  exhibit  the  characteris- 
tic of  toxicity  for  mercury  based  on 
the  extraction  procedure  (EP)  in 
SW846  Method  1310;  and  contain 
greater  than  or  equal  to  260  mg'kg 
total  mercury  that  are  inorganic,  in- 
cluding incinerator  residues  and 
residues  from  RMERC.  (High  Mer- 
cury-Inorganic Subcategory). 

Nonwastewaters  that  exhibit,  or  are 
expected  to  exhibit.  the 
characterlsitc  of  toxicity  for  mercury 
based  on  the  extraction  procedure 
(EP)  in  SW846  Method  1310;  and 
contain  less  than  260  mg'kg  total 
mercury.  (Low  Mercury  Sub- 
category). 

All  D009  wastewaters 

Elemental  mercury  contaminated  with 
radioactive  materials.   (Note:  This 
^sutxategory  consists  of 

nonwastewaters  only.). 

Hydraulic  oil  contaminated  with  Mer- 
j^ury  Radioactive  Materials  Sub- 
category. (Note:  This  subcategory 
consists  of  nonwastewaters  only.). 

001 0 Wastes  that  exhibit,  or  are  expected 

to  exhibit,  the  characteristic  of  tox- 
icity for  selenium  based  on  the  ex- 
traction procedure  (EP)  in  SW846 
Method  1310. 

D011  Wastes  that  exhitjit,  or  are  expected 

to  exhibit,  the  charactehstic  of  tox- 
icity for  silver  based  on  ^e  extrac- 
tion procedure  (EP)  in  SW846 
Method  1310. 


Lead 


7439-92-1     NA  MACRO. 


0012 Wastes  that  are  TC  for  Endrin  based 

on  the  TCLP  in  SW846  Method 
1311. 


Endrin 

Endrin  aldehyde 


72-20-8    BIODG;  or  INCIN 
7421-93^    BiODG:  or  INCIN 


Mercury 


7-39-97-6    NA 


IMERC;  or 
RMERC. 


Mercury 


7439-97-6     NA  '. RMERC. 


Mercury 


7439-97-6    NA  0.20  mg'l  TCLP. 


Mercury  .. 
Mercury  .. 

Mercury  .. 

Selenium 


Silver 


7439-97-5  0.20  NA. 

7439-97-6  NA  AMLGM. 

7439-97-6  NA IMERC. 

7782-49-2  1.0  5.7  mg  I  TCLP. 


7440-22-4    5.0 50  mgl  TCLP. 


'^0^3 Wastes   that   are   TC   for   Lindane    alpha-BHC 319-84-6    CARBN  orlNCiN 

Me'tSd^3ir   ^''■''   *"   ^""^^    '^''■^"'^ ^^^^    cJS;;IS 

delta-BHC 319-86-8    CARBN;  or  INCIN 

gamma-BHC  (Undane)  58-89-9    CARBN:  or  INCIN 

O014  Wastes  that  are  TC  for  Methoxychlor    Methoxychlor 72-^3-5    WETOX  or  iNriN 

bajsed   on   the   TCLP   In   SW846  ''J-^-J-s    wtiox  or  incin  . 

Method  1311. 

^^5 Wastes  that  are  TC  for  Toxaphene    Toxaphene  8001-35-2    BlODGorlNCiN 

based  on  the  TCLP   in   SW846  " 
Method  1311. 

°0^^  Wastes  that  are  TC  for  2.4-D  (2,4-  2,4-D  (2.4-Dichlorophenoxy-              94-75-7    CHOXD  BIODG 

Dichtorophenoxyacetk:  acid)  based  acetic  acid)                                                    oriNCiN 

on  the  TCLP  in  SW846  Method  orii>«.ii>i. 
1311. 

■^^^ W^tes    that   are    TC    for   2.4,5-TP    2.4.5-TP  (Silvex)  93-72-1     CHOXD  orlNCIN 

(Silvex)   based   on   the   TCLP   in 
SW846  Method  1311. 

0018 Wastes   that   are   TC   for   Benzene    Benzene  71-43-2    014  and  meet 

based  on  the   TCLP   in   SW846  '  s  ?fis  aa  <:t»nrt- 

Method1311.  ards 

0019 Wastes  that  are  TC  for  Carbon  tetra-    Carbon  tetrachloride 56-23-5    0  057  and  meet 

chlorkJe   based  on   the   TCLP   in  spfiftdR  ctarvi. 

SW846  Method  1311.  l^  ^  ^^^ 

0020. Wastes  that  are  TC  for  Chlordane  Chlordane  (alpha  and                       57-74-9    0  0033  and  meet 

based   on   the   TCLP   in   SW846  gamma  isomers).                                              §26848  stand- 
Method  1311.  g^  ' 

0021  Wastes       that       are       TC       for    Chlorobenzene  108-90-7    0  057  and  meet 

Chlorobenzene  based  on  the  TCLP  gofifl  48  <:fanrt- 

in  SW846  Method  1311.  I^cte 

0022 Wastes  that  are  TC  for  Chloroform    Chloroform..-. 67-66-3    0  046  and  meet 

M^»^^^,!^   "^^"-^   '"   ^^^^  §268.48  stand- 
Method  1311.  If^ 

0023 Wastes   that   are   TC   for   o-Cresol    o-Cresol 95-;&-7    Oil  and  meet 

M^»!l^,!'*   "^^"-^   '"   ^^^^  §258.48  stand- 
Method  1311.  gfjjg 

0024  Wastes   that   are   TC   for   m-Cresol  m-Cresol  (difficult  to  distin-              i08-39-^    0  77andrT)eet 

based   on   the   TCLP   in   SW846  guish  from  p-cresol).                                         §268  48  stand- 
Method  1311.  Irds. 

0025  Wastes   that   are   TC   for   p-Cresol  p-Cresol  (difficult  to  distin-               106-44-5    0  77  and  meet 

based   on   the   TCLP   in   SW846  guish  from  m-cresol).                                        §268  48  stand- 
Method  1311.  ar(js  ' 

0026 Wastes    that   are    TC    for    Cresols  Cresol-mixed  isomers  (Cre-           1319-77-3    0.88  and  meet 

(Total)   based   on   the    TCLP    in  sylic  acid)  (sum  of  o-.  m-.                                §268  48stand- 

SW846  Method  1311.  and  p-cresol  concentra-                                    ards 

tions). 

O027  Wastes     that     are     TC     for     p-  p-Dichlorobenzene(1,4-                 105-46-7    0.090  and  meet 

Dichkjrobenzene    based    on    the  Dichlorobenzene).                                             5268  48stand- 

TCLP  in  SW846  Method  1311.  ards. ' 

0028 Wastes     that    are     TC     for     1,2-    1 .2-Dichloroethane 107-06-2    0.21  and  meet 

Dichloroethane  based  on  the  TCLP  S268  48  stand- 
in  SW846  Method  1 31 1 .  ards 


Norrwastewaters 

Concentration  in 
mg/kg  ^  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


0.13  and  meet 
§268.48  stand- 
ards. 

0.13  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

0.18  and  meet 
§268.48  stand- 
ards. 

2.6  and  meet 
§268.48  stand- 
ards. 

1 0  and  meet 
§268.48  stand- 
ards. 

7.9  and  meet 
§268.48  stand- 
ards. 

1 0  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

0.25  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

5.6  and  meet 
§268.48  stand- 
ards. 

5.6  and  meet 
§268.48  stand- 
ards. 

5.6  and  meet 
§268.48  stand- 
ards. 

1 1 2  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

6  0  and  meet 
§268.48  stand- 
ards. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treatment/reg- 
ulatory subcategory ' 


Common  name 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in 
mg/kg*  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


D029 Wastes     that    are    TC     for     1.1- 

Dichloroethylene  based  on  the 
TCLP  in  SW846  Method  1311. 

D030  Wastes  that  are  TC  tor  2,4-Dinitro- 

toluene  based  on  the  TCLP  in 
SW846  Method  1311. 

0031  Wastes  that  are  TC  for  Heptachlor 

based  on  the  TCLP  in  SW846 
Method  1311. 


1,1-Dichloroethylene 


2,4-Dinitrotoluene 


Heptachlor 


Heptachlor  epoxide 


D032  Wastes       that       are       TC       for 

Hexachlorobenzene  based  on  the 
TCLP  in  SW846  Method  131 1. 

0033  Wastes       that       are       TC       for 

Hexachlorobutadiene  based  on  the 
TCLP  in  SW846  Method  131 1 . 

0034  Wastes  that  are  TC  for  Hexachloro- 

ethane    based   on   the   TCLP    in 
SW846  Method  1311. 

0035 Wastes  that  are  TC  for  Methyl  ethyl 

ketone    based   on   the   TCLP    in 
SW846  Method  1311. 

0036  Wastes  that  are  TC  for  Nitrobenzene 

based   on   the   TCLP   in   SW846 
Method  1311.' 

0037  Wastes       that       are       TC       for 

Pentachlorophenol  based  on  the 
TCLP  in  SW846  Method  1311. 

0038  Wastes   that   are   TC   for    Pyridine 

based   on   the   TCLP   in   SW846 
Method  1311. 

0039  Wastes       that       are       TC       for 

Tetrachloroethylene  based  on  the 
TCLP  in  SW846  Method  1311. 

0040  Wastes       that       are       TC       for 

Trichloroethylene    based    on    the 
TCLP  in  SW846  Method  1311. 

0041  Wastes    that    are    TC    for    2,4,5- 

Trichkjrophenol  based  on  the  TCLP 
in  SW846  Method  1311. 

0042  Wastes    that    are    TC    for    2,4,6- 

Trichkwophenol  based  on  the  TCLP 
in  SW846  Method  1311. 

0043  Wastes  that  are  TC  for  Vinyl  chloride 

based   on   the   TCLP   in   SW846 
Method  1311. 


Hexachlorobenzene 


Hexachlorobutadiene 


Hexachloroethane 


Methyl  ethyl  ketone 


Nitrot>enzene 


Pentachlorophenol 


Pyridine 


Tetrachloroethylene 


Trichtoroethylene 


2,4,5-Trichlorophenol 


2,4,6-Trichlorophenol 


Vinyl  chloride 


75-35-4 


121-14-2 


76-44-8 


1024-57-3 


118-74-1 


87-68-3 


67-72-1 


78-93-3 


98-95-3 


87-86-5 


110-86-1 


127-18-4 


79-01-6 


95-95-4 


88-06-2 


75-01-4 


0.025  and  meet 
§268.48  stand- 
ards. 

0.32  and  meet 
§268.48  stand- 
ards. 

0.0012  and  meet 
§268.48  stand- 
ards. 

0.016  and  meet 
§268.48  stand- 
ards. 

0.055  and  meet 
§268.48  stand- 
ards. 

0.055  and  meet 
§268.48  stand- 
ards. 

0.055  and  meet 
§268.48  stand- 
ards. 

0.28  arid  meet 
§268.48  stand- 
ards. 

0.068  and  meet 
§268.48  stand- 
ards. 

0.089  and  meet 
§268.48  stand- 
ards. 

0.014  and  meet 
§268.48  stand- 
ards. 
0.056  and  meet 
§268.48  stand- 
ards. 
0.054  and  meet 
§268.48  stand- 
ards. 
0.18  and  meet 
§268.48  stand- 
ards. 
0.035  and  meet 
§268.48  stand- 
ards. 
0.27  and  meet 
§268.48  stand- 
ards. 


6.0  and  meet 
§268.48  stand- 
ards. 

1 40  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

0.066  and  meet 
§268.48  stand- 
ards. 

10  and  meet 
§268.48  stand- 
ards. 

5.6  and  meet 
§268.48  stand- 
ards. 

30  and  meet 
§268.48  stand- 
ards. 

36  and  meet 
§268.48  stand- 
ards. 

14  and  meet 
§268.48  stand- 
ards. 

7.4  and  meet 
§268.48  stand- 
ards. 

1 6  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 

7.4  and  meet 
§268.48  stand- 
ards. 

7.4  and  meet 
§268.48  stand- 
ards. 

6.0  and  meet 
§268.48  stand- 
ards. 


Treatment  Standards  for  Hazardous  Wastes— Continued 


Waste  code      ^^^  description  and  treatment/reg- 
ulatory subcategory ' 


ReguJated  hazardous  constituent 


CofTWTwn  name 


V 


F001 ,  F002.  F001,  F002,  F003.  F004  andloi  F005 
F003,  F004  solvent  wastes  that  contain  any 
&  F005.  combination  of  one  or  more  of  the 

foUowing  spent  solvents:  acetone, 
benzene,  n-butyl  ak»hol,  carbon  di- 
sulfkJe,  carbon  tetrachtonde, 
chlorinated  fluorocartwns, 

chlorobenzene,  OK;resol,  m-cresol, 
p-cresol,  cyck)hexarx)ne.  o- 
dichlorobenzene,  2-ethoxyethanol, 
ethyl  acetate,  ethyl  benzene,  ethyl 
ether,  isotxityf  alcohol,  methanol, 
methylene  chloride,  methyl  ethyl 
ketone,  methyl  isobutyl  ketone, 
nitrobenzene,  2-nitropropane,  pyri- 
dine, tetrachtoroethylene,  toluene, 
1,1.1-trichloroethane,  1,1.2- 

tnchloroethane,  1,1.2-trichkxo- 

1 ,2,2-trifluorethane. 
trichkxoethylene, 

trk;hk>ronx)notluoromethane,  and^or 
xylenes  [except  as  specifically 
noted  in  other  subcategories].  See 
furttier  details  of  these  listings  in 
§261.31. 


Acetone 

Benzene  

n-Butyf  akx>hol „ 

Cartx)n  disulfide  

Cartxm  teuachkxide 

Chlorobenzene „ 

o-Cresol 

m-Cresol  (difficult  to  distin- 
guish from  p-cresol) 


p-Cresd  (cfifficuft  to  distin- 
guish from  m-cresol). 

Cresol-mixed  isomers  (Cre- 
syNc  ackJ)  (sum  of  o-,  nv, 
and  p-cresol  concentra- 
tions)   

CyctohexarxMie 

o-Ochiorobenzer)e  

Ethyl  acetate  

Ethyl  benzene  

Ethyl  ether 

Isobutyl  akx>hof  

Methanol 

Methylene  chloride 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  

Nitrobenzene  „ 

Pyridine  

Tetrachtoroethylene 

Toluene  

1.1,1-rrichkxoethane  

1,1,2-Trichtoroefhane  

1,1,2-Trichk)ro-1Z2- 
trifluoroe  thane. 

Trichtoroethylene 

Trichloromonofluoromefhar>e 

Xylenes-mixed  isomers 
(sum  of  0-.  nv,  and  p-xy- 
lene  concentrattons). 

Cart)on  disulfide  

Cyctohexanone 

Methanol _ 


F003  and/or  F005  solvent  wastes  that 

contain  any  combination  of  one  or 

nrx>re  of  the  foltowing  three  solvents 

as  the  only  listed  FOOI-6  solvents: 

cartx)n    disulfide,    cyclohexarK>ne, 

and/or         methanol.         (formerty 

§268.41(0)). 
F005   solvent   waste    containing   2-    2-Nitropropane 

Nitropropane    as    the    only    listed 

F001-5  solvent. 


CAS  2  No. 


Wastewaters 


Concentratton  in 
mg'l  5;  or  tech- 
nology code* 


Nonwastewaters 

Concentration  in 
mg/kgs  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nokjgy  code 


67-64-1  0.28  _ „  160 

71^43-2  0.14 10. 

71-36-3  5.6 2.6. 

75-15-0  3.8  4.8  ma/I  TCLP. 

56-23-5  0.057 6.0. 

108-90-7  0.057  „ 6.0. 

95-48-7  0.11  . 5.6. 

108-39-4  0.77 5.6. 

106-44-5  0.77 5.6. 


1319-77-3     0.88 11.2. 


108-94-1  0.36  0.75  mgn  TCLP. 

95-50-1  0.088  6.0. 

141-78-6  0.34  33. 

10O-41-4  0.057  10. 

60-29-7  0.12  160. 

78-83-1  5.6  170. 

67-56-1  5.6  0.75  mgl  TCLP. 

75-9-2  0.089  30. 

78-93-3  0.28 36. 

108-10-1  0.14 33. 

98-95-3  0.068  14. 

110-86-1  0.014  16. 

127-18-4  0.056  6.0. 

108-88-3  0.080  „  10. 

71-55-6  0.054  „..  6.0. 

79-00-5  0.054 6.0. 

76-13-1  0.057  30. 

79-01-6  0.054  6.0. 

75-69-4  0.020  30. 

1330-20-7  0.32  30.' 

75-15-0  3.8  4.8  mgl  TCLP. 

108-94-1  0.36  0.75  mg/l  TCLP. 

67-56-1  5.6  0.75  mg^  TCLP. 


79-46-9 


(WETOX  or 
CHOXO)  fb 
CARBN;  or 
INCIN. 


INCIN. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regutated  hazardous  constituent 


Waste  code 


Waste  desaiption  and  treatmenfreg- 
ulatofy  sutxategory ' 


Common  name 


F006 


F007 


F005  solvent  waste  containing  2- 
Ettwxyettiand  as  the  only  listed 
F001-5  solvent. 

Wastewater  treatment  sludges  from 
electroplating  operations  except 
from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  or  alu- 
minum; (2)  tin  plating  on  cartwn 
steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  alu- 
minum Of  zinc-aluminum  plating  on 
cartjon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc  and  alu- 
minum plating  on  cartxxi  steel;  arxJ 
(6)  chemical  etching  and  milling  of 
aluminum. 

Spent  cyar«de  plating  tjath  solutions 
from  electroplating  operations. 


F008 


F009 


F010 


F011 


F012 


Plating  bath  residues  from  the  bottom 
of  plating  baths  from  electroplating 
operations  wtiere  cyanides  are 
used  in  ttie  process. 


Spent  stripping  and  cleaning  bath  so- 
lutions from  electroplating  oper- 
ations where  cyanides  are  used  in 
the  process. 


Quenching  bath  residues  from  oil 
baths  from  metal  heat  treating  op- 
erations where  cyanides  are  used 
in  vr\e  process. 

Spent  cyanide  solutions  from  salt 
bath  pot  cleaning  from  metal  heat 
treating  operations. 


Quenching  wastewater  treatment 
sludges  from  metal  heat  treating 
operations  where  cyanides  are 
used  in  the  process. 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code '' 


2-Ethoxyethanol  

Cadmium 

Chromium  (Total)  

Cyanides  (Total)  ^ 

Cyanides  (Amenable) ' 

Lead' 

Nickel 

Silver  


Nonwastewaters 

Concentration  in 

mg/kg  ^  unless 

noted  as  "mg/l 

TCLP";  or  tech- 

notogy  code 


110-80-5    BIODG:  or  INCIN  .     INCIN. 


7440-^3-9    0.69  0.19  mg/l  TCLP. 

7440-47-3    2.77  0.86  mg/l  TCLP. 

57-12-5     1.2  590. 

57-12-5    0.86  30. 

7439-92-1     0.69  0.37  mg/l  TCLP. 

7440-02-0    3.98  5.0  mg/l  TCLP. 

7440-22-4    0.43  0.30  mg/l  TCLP. 


Cadmium 

Chromium  (Total)  

Cyanides  (Total)  ^ 

Cyanides  (Amenable) '  .. 

Lead  

Nickel 

Silver  

Cadmium 

Chromium  (Total)  

Cyanides  (Total)  ^ 

Cyanides  (Amenat)le) '  . 

Lead  

Nickel 

Silver  

Cadmium 

Chromium  (Total)  

Cyanides  (Total)' 

Cyanides  (Amenable)'  . 

Lead  

Nickel 

Sil-^er  

Cyanides  (Total)' 

Cyanides  (AmenatJie) ' 

Cadmium 

Chromium  (Total)  

Cyanides  (Total)' 

Cyanides  (Amenable) ' 

Lead  

Nickel 

Silver  

Cadmium 

Chromium  (Total)  

.Cyanides  (Total)' 

Cyanides  (Amenable) ' 

Lead  

Nk:kel 

Silver  


7440-^3-9  0.69  0.19  mg/l  TCLP. 

7440-47-3  2.77  0.86  mg/l  TCLP 

57-12-5  1.2 590. 

57-12-5  0.86  30. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7440-22-4  0.43  0.30  mg/l  TCLP. 

7440-43-9  0.69  0.19  mg/l  TCLP. 

7440-47-3  2.77  0.86  mg/l  TCLP. 

57-12-5  1.2  590. 

57-12-5    0.86  30. 

7439-92-1     0.69  0.37  mg/l  TCLP. 

7440-02-0    3.98  5.0  mg/l  TCLP. 

7440-22-4    0.43  0.30  mg/l  TCLP. 

7440-43-9    0.69  0.19  mg/l  TCLP. 

7440-47-3    2.77  0.86  mg/l  TCLP. 

57-12-5     1.2  590. 

57-12-5  0.86  30. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7440-22-4  0.43  0.30  mg,'l  TCLP. 

57-12-5  ^2  590. 

57-12-5  0.86  30. 

7440-43-9'  0.69  0.19  mg/l  TCLP. 

7440-47-3  2.77  0.86  mg/l  TCLP. 

57-12-5  1.2 590. 

57-12-5  0.86  30. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7440-22-4  0.43  0.30  mg/l  TCLP. 

7440-43-9  0.69  0.19  mg/l  TCLP. 

7440-47-3  2.77 0.86  mg/'l  TCLP. 

57-12-5  1.2  590. 

57-12-5  0.86 30. 

^439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7440-22-4  0.43  0.30  mg/l  TCLP. 


Treatment  Standards  for  Hazardous  Wastes— Continued 


Waste  code      Waste  description  and  treatment/reg- 
ulatory subcategory ' 


Regulated  hazardous  constituent 


Common  name 


F037 


F038 


Petroleum  refinery  primary  oil/water/ 
solids  separation  sludge-Any 
sludge  generated  from  the  gravita- 
tional separation  of  oil/water/solids 
during  the  storage  or  treatment  of 
process  wastewaters  and  oily  cool- 
ing wastewaters  from  petroleum  re- 
fineries. Such  sludges  include,  but 
are  not  limited  to,  those  generated 
in:  oil/water/solkJs  separators:  tanks 
and  impoundments;  ditches  and 
other  conveyances;  sumps;  and 
stormwater  units  receiving  dry 
weather  flow.  Sludge  generated  in 
stormwater  units  that  do  not  re- 
ceive dry  weather  flow,  sludges 
generated  from  rx)n-contact  once- 
through  coolir^  waters  segregated 
from  treatment  form  other  process 
or  oily  cooling  waters,  sludges  gen- 
erated in  aggressive  biological 
treatment  units  as  defined  in 
§261 .31  (b)(2)  (including  sludges 
generated  in  one  or  nriore  additional 
units  after  wastewaters  have  been 
treated  in  aggressive  biologcal 
treatment  units)  and  K051  wastes 
are  not  included  in  this  listing. 

Pefroleum  refinery  secorxlary 
(emulsified)  oil/water/solkls  separa- 
tion sludge  and/or  float  generated 
from  the  physcal  and/or  chemical 
separation  of  oil/water/soMs  in 
process  wastewaters  and  oil  cool- 
ing wastewaters  from  petroleum  re- 
fineries. Such  wastes  include,  but 
are  not  limited  to,  all  sludges  and 
floats  generated  in:  induced  air 
floatation  (lAF)  units,  tanks  and  inv 
poundments,  and  all  sludges  gen- 
erated in  DAF  units.  Sludges  gen- 
erated in  stormwater  units  that  do 
not  receive  dry  weather  flow, 
sludges  generated  from  non-corv 
tact  once-through  cooling  waters 
segregated  for  treatment  from  other 
process  or  oily  cooling  waters, 
sludges  and  floats  generated  in  ag- 
gressive biologk^  treatment  units 
as  defined  in  §261. 31  (b)(2)  (includ- 
ing sludges  and  ftoats  generated  in 
one  or  more  additional  units  after 
wastewaters  have  been  treated  in 
aggressive  biotogical  units)  and 
F037,  K048,  and  K051  are  not  in- 
cludea  ii  this  listing. 


Acenaphthene 

Anthracene 

Benzene  

Benz(a)anthracene 

Benzo(a)pyrene 

bis(2-Ethylhexyl)  phthalate 

Chrysene 

Di-f>-butyl  phthalate 

Etfiylbenzene 

Fluorene  

Naphthalene 

Phenanthrene 

Phenol  , 

Pyrene 

Toluene  

Xylenes-mixed  isonr^ers 

(sum  of  0-,  m-,  p-xylene 
concentrations). 

Chromium  (Total)  

Cyankles  (Total)' 

Lead  

Nickel 


Benzene  

Benzo(a)pyrene 

bis(2-Ethylhexyl)  phthalate 

Chrysene  

Di-r)-butyl  phthalate 

Ethylbenzene 

Fluorene  

Naphthalene 

Phenanthrene 

Phenol  

Pyrene 

Toluene  

Xylenes-mixed  isomers 
(sum  of  0-,  nv,  and  p-xy- 
lene concentrations).. 

Chromium  (Total)  

Cyanides  (Total)  7  

Lead  

Nickel 


CASINO. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in 
mg/kg  ^  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


83-32-9 

120-12-7 

71-43-2 

56-55-3 

50-32-8 

117-81-7 

218-01-9 

84-74-2 

100-^1-4 

86-73-7 

91-20-3 

85-01-8 

108-95-2 

129-0O-0 

108-88-3 

1330-20-7 

7440-47-3 

57-12-5 

7439-92-1 

7440-02-0 


71-43-2 

50-32-8 

117-81-7 

218-01-9 

84-74-2 

100-41-4 

86-73-7 

91-20-3 

85-01-8 

108-95-2 

129-00-0 

108-88-3 

1330-20-7 

7440-47-3 

57-12-5 

7439-92-1 

7440-02-0 


0.059  3.4. 

0.059  3.4. 

0.14  10. 

0.059 3.4. 

0.061 3.4. 

0.28 28. 

0.059 3.4. 

0.057 28. 

0.057  10. 

0.059  .„ 3.4. 

0.059 6.6. 

0.059  5.6. 

0.039 62. 

0.067  B2. 

0.080 10. 

0.32  30. 

2.77.  0.86  mg/l  TCLP. 

1.2  590. 

0.69  0.37  mg/l  TCLP. 

3.98 5.0  mg/l  TCLP. 


0.14  10. 

0.061 3.4. 

0.28 28. 

0.059  3.4. 

0.057  28. 

0.057  10. 

0.059  3.4. 

0.059  5.6. 

0.059  „..  5.6. 

0.039  6.2. 

0.067  62. 

0.080  10. 

0.32  30. 

2.77  0.86  mg/l  TCLP. 

1.2  590. 

0.069  0.37  mg/1  TCLP. 

3.98  5.0  mg/l  TCLP. 


UMI 
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Regulated  hazardous  constituent 


uTxi.  r»k>      Waste  ttescfiption  and  treatment/reg- 
*'■=*  "**  uialorY  subcategory ' 


Common  name 


CAS*  No. 


Wastewaters 


Concentration  tn 
mg/J*  or  tech- 
nology code " 


Nonwastewaters 

Concentration  in 
mg/kg^untess 
noted  as  "mg/1 
TCLP";  or  tech- 
nology code 


F089 


Leactiate  (Tiquids  that  have  per- 
colated through  land  disposed 
wastes)  resulting  irom  the  disposal 
of  more  than  one  restricted  waste 
classified  as  hazardous  under  sub- 
part D  of  this  part.  (Leactiata  result- 
ing from  the  disposal  o(  one  or 
more  of  the  foaowmg  EPA  Hazard- 
ous Wastes  and  no  other  Hazard- 
ous Wastes  retains  its  EPA  Haz- 
ardous Waste  Number(s):  F020, 
F021.  F022,  F0B6,  F027,  and/or 
F028.). 


Acenaphthylene ~... 

Acenaphttiene  

Acetone  

Acetonitrile 

Acetophenone 

2-Acetylam»noftuorene 

Acrolein  — 

A^rylonrtrite 

Aldrin  

4-Aminobiphenyi — 

Aniline 


Anthracene 

Aramite  

alpha-BHC  . 
bela-BHC.- 


208-96-8 

83-32-9 

67-64-1 

75-05-e 

96-86-2 

53-96-3 

107-02-8 

107-13-1 

309-00-2 

92-67-1 

62-53-3 


0.059 
0.059 
0.28  .. 
5.6  „_ 
0.010 
0Si5Q 
0.29  „ 
024  .. 
0.021 
0.13  .. 
0.81  .. 


de(ta-BHC  _„... 
gamma-BHC  _. 
Benzene  - 


Benz(a)anthracene 

Benzo  (b)  fluoranttiene  (d*- 
ficutt  to  distinguiah  from 
benzo  (k)  fluoranthene). 

Benzo(g,h,i)perylene  

Benzo(a)pyrene 

Bromodichloromethane  

Methyl  bromide 

(Bromomethane). 
4-Bromophenyl  phenyl  ether 

n-Butyl  alcohol 

Butyl  benzyl  otith^ale 

2-sec-Butyl-4.  6- 
dinitrophenol  (Dinoseto). 

Cartwn  disulfide 

Cartwn  tetrachtoride 

Chlordane  (alpha  and 
gamma  isomers). 

p-Chtoroaniline  „ — 

Chlorobenzene  

Chlorolsenzilate  

2-Chloro-1.3-butadiene  — 

Chlorodibromometharte 

Chloroethene _ ^._.. 

bis(2-Chloroethoxy)inetha(ie 

bis{2-Chk)roethyl)ether 

Chtoroform 

bis(2-Chloroisopropyl)ether  . 

p-Chloro-m-cresol 

Chloromethane  (Methyl 
chtoride). 

2-Chloronaphthalene 

2-Chlorophenol 

3-Chloroprophylene 

Chrysene 

o-Cresol 

m-Cresol  (difficult  to  distin- 
guish from  p-cresol). 
p-Cresol  (difficult  to  distin- 
guish from  m-cresol. 

Cyclohexanone 

1^-Dibromo-3- 

chk>ropropane. 
Ethylene  dibromide  (1 ,2- 

Dibromoethane). 
DilKomomethane 


120-12-7  0.059  .... 

140-57-8  a36  

319-84-6  0.00014 

319-85-7  0.00014 

31»-86-8  0.023  -.. 

5&-89-9  0.0017  .. 

71-43-2  0.14  — 

56-55-3  a059  ..„ 

207-08-9  0.11  


191-24-2 
50-32-8 
75-27-^ 
74-83-9 

101-65-3 
71-36-3 
85-68-7 
88-85-7 

75-15-0 
56-23-5 
57-74-9 

106-47-8 
108-90-7 
510-15-6 
126-99-8 
124-48-1 

7&-00-3 
111-91-1 
tll-44-4 

67-66-3 
39638-32-9 

59-50-7 

74-«7-3 

91-68-7 

96-57-8 

107-05-1 

218-01-9 

95-48-7 

108-39-4 


a0055 
a061  .. 
0.35  „.. 
0.11  .-. 

0.055  .. 

5.6 

0.017  .. 
0.066  .. 


3.8  ..„.. 
0.057  .. 
0.0033 


0.46  ... 
0.057  . 
0.10  ... 
0.057  , 
0.057  , 
0.27  ... 
0.036  . 
0.033  . 
0.046  . 
0.055 
0.018 
0.19  .. 


0.055 
0.044 
0.036 
0.059 
0.11  .. 
a77  .. 


3.4. 

3.4. 

160. 

38. 

9.7. 

140 

2.9. 

84. 

0.066. 

13. 

14. 


3.4. 

2.5. 

0.066. 

0.066. 

0.066. 

0.066. 

10. 

3.4. 

6.8. 


1.8. 
3.4. 
15. 
15. 

15. 
2.6. 
28. 
2.5. 

4.8  mg/l  TCLP. 

6.0. 

0.26. 

16. 

6.0. 

6.6. 

0.28. 

15. 

6.0. 

72. 

6.0. 

6.0. 

7.2. 

14. 

30. 

5.6. 

5.7. 

30. 

3.4. 

5.6. 

5.6. 


106-44-5    0.77  5.6 


108-94-1 
96-12-8 

106-93-4 

74-95-3 


0.36  .. 
0.11  .. 

0.028 

0.11  .. 


0.75  mg/l  TCLP. 
15. 

15. 

15. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Waste  code      VVaste  description  and  treatment/reg- 
ulatory sut)category ' 


Regulated  hazardous  constituent 


Common  name 


2.4-D  (2,4- 
Dichlorophenoxyacetic 
acid). 

o,p#-DDD  

p,p#-DDD  

o,p#-DDE 

p,p#-DDE 

o,p#-DDT 

p.p#-DDT 

Dibenz(a,h)  anthracene , 

Dibenz(a,e)pyrene 

m-DichlorotJenzene  

o-Dichlorobenzene  

p-Dichlorobenzene  

Dichlorodifluoromethane  

1,1-Dichloroethane  

1 ,2-Dk;hloroefhane 

1.1-Dichloroethylene  

trans- 1,2-Dichloroethylene  .. 

2,4-Dichlorophenol 

2,6-Dk;hlorophenol  „ 

1 ,2-Dichloropropane 

cis-1 ,3-Dichloropropylene  .... 

trans-1 ,3-Dichloropropylene 

Dieldrin  

Diethyl  phthalate  

2,4-Dimethyl  phenol  

Dimethyl  phthalate  

Di-n-txjtyl  phthalate 

1 ,4-Dinitrot)enzene 

4,6-Dinftro-o-cresol 

2,4-Dinitrophenol  

2,4-Dinitrotoluene  

2,6-Dinitrotoluene  

Di-n-octyl  phthalate  

Di-n-propylnitrosamine  

1 ,4-Dioxane 

Diphenylamine  (difficult  to 
distinguish  from 
dipheny  Initrosamine) . 

Diphenylnitrosamine  (diffult 
to  distinguish  from 
diphenylamine). 

1 ,2-Diphenylhydra2ine 

Disulfoton  

Endosulfan  I  

Endosulfan  II  

Endosulfan  sulfate 

Endrin 

Endrin  akJehyde 

Ethyl  acetate  

Ethyl  cyanide 
(Propanenitrile). 

Ethyl  benzene  

Ethyl  ether 

bis(2-Ethylhexyl)phthalate  ... 

Ethyl  methacrylate 

Ethylene  oxide 

Famphur 

Fluoranthene  

Fluorene 

Heptachtor 

Heptachkx  epoxide 

Hexachlorobenzene  

Hexachlorobutadiene  , 

Hexachlorocyctopentadiene 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in 
mg/kg  *  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


94-75-7    0.72 


53-19-0 

72-54-8 

3424-82-6 

72-55-9 

78*-02-6 

50-29-3 

53-70-3 

192-65-4 

541-73-1 

95-50-1 

106-46-7 

75-71-8 

7S-34-3 

107-06-2 

75-35-4 

156-60-5 

120-83-2 

87-65-0 

78-87-5 

10061-01-5 

10061-02-6 

60-57-1 

84-66-2 

105-67-9 

131-11-3 

64-74-2 

100-25-4 

534-52-1 

51-28-5 

121-14-2 

606-2O-2 

117-84-0 

621-64-7 

123-91-1 

122-39-4 


0.023  .. 
0.023  .. 
0.031  .. 
0.031  .. 
0.0039 
0.0039 
0.055  .. 
0.061  .. 
0.036  .. 
0:088  .. 
0.090  .. 
0.23  .... 
0.059  .. 
0.21  .... 
0.025  .. 
0.054  .. 
0.044  .. 
0.044  .. 
0.85  .... 
0.036  .. 
0.036  .. 
0.017  .. 
0.20  .... 
0.036  .. 
0.047  .. 
0.057  .. 
0.32  .... 
0.28  .... 
0.12  .... 

0.32  

0.55  

0.017  ... 

0.40  

8.67  

0.92  


10. 


0.087 
0.087. 
0.087. 
0.087. 
0.087. 
0.087. 

8-? 

22. 

6.0. 

6.0. 

6.0. 

7.2. 

6.0. 

6.0. 

6.0. 

30. 

14. 

14. 

18. 

18. 

18. 

0.13. 

28. 

14. 

28. 

28. 

2.3. 

160. 

160. 

140. 

28. 

28. 

14. 

170. 

13. 


86-30-6    0.92  13. 


122-66-7 

298-04-4 

939-98-8 

33213-6-5 

1-31-07-8 

72-20-8 

7421-93-4 

141-78-6 

107-12-0 


0.087 
0O17 
0.023 
0.029 
0.029 


1.5. 
6.2. 
0.066 

ai3. 

0.13. 


0.0028  0.13. 

0.025  0.13 

0.34  33. 

0.24  380. 


100-41-4  0.057 10. 

60-29-7  0.12  , 160. 

117-81-7  0.28 28. 

97-63-2  0.14  160. 

75-21-8  0.12  0.75. 

52-85-7  0.017  15. 

206-^4-0  0.068 „...  3.4. 

86-73-7  0.059  3.4. 

76-44-6  0.0012 0.066. 

1024-57-3  0.016  0.066. 

118-74-1  O055  10. 

87-68-3  0.055 5.6. 

77-47-4  0.057  2.4. 
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Waste  code 


Waste  desaiption  and  treatment/'reg- 
utertory  subcategory  ^ 


Regulated  hazardous  constituent 


Common  name 


CAS*  No. 


Wastewaters 


Concentration  in 
mg/i  ^,  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in 
mg/kg*  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


Treatment  Standards  for  Hazardous  Wastes— Continued 


Regtiated  hazardous  constituent 


wacfo  rneio      VVaste  description  and  treatment/reg- 
waste  cooe  ^^^^^^  sut)category ' 


Common  name 


CAS  2  No. 


HxCDDs  (All 
Hexachlorodibenzo-p- 
dioxins). 
HxCDFs  (All 
Hexachiorodtbenzoturans). 

HexacWoroethane  

Hexachkxopropytene  

Indeno  (1.2,3-c,d)  pyrene  .... 

lodomethane  

Isobutyl  alcohol  _ ... 

Isodrin 

Isosatrote 

Kepone — 

Methacrylonitrile  

Methanol 

Methapyriler)e - 

Methoxychlof 

3-Methylcholanthrene 

4,4-Methytene  b»s(2- 
chlofoaniline). 

Methylene  chloride 

Methyl  ethyl  ketone - 

Methyl  isobutyl  ketone  „ 

Methyl  methacr/late  

Methyl  methansulfonafe 

Methyl  parathion 

Naphthalene  

2-Naphthylamine  

p-Nitroaniline  

Nitrobenzene 

5-Nitro-o-toluidine 

p-Nitrophenol 

N-Nitrosodiethylamine 

N-Nitrosodimethylamine 

N-Nitroso-di-n-butylamine  ... 
N-Nitrosomethylethylamjne  . 

N-Nitrosofporpholine  

N-Nitrosopiperidine 

N-Nitrosopyrrolidine 

Parathion 

Total  PCBs  (sum  of  all  PCB 

isomers,  or  all  Aroclors). 

Pentachlorobenzene  

PeCDDs  (All 

Pentachtorodibenzo-p- 

dioxins). 
PeCDFs  (AH 

Pentachfcsrodibenzofurafv 

s). 
PentachloronrtrotJenzene  .... 

Pentachlofophenol  - 

Phenacetin  

Phenanthrene 

Phenol  - 

Phorate 

PhthaHc  anhydride  __ 

PronanrwJe — 

Pyrer>e 

Pyridine  - 

Satrote 

Sttvex  (2.4.5-TP)  

2,4,5-T 

1 .2,4,5-Tefrachlorotoenzene 
TCDDs  (AH 

Tetiachtofodfcenzo-p- 

dk»ins). 


NA     0.000063  0.001. 


NA     0.000063  0.001. 


Wastewaters 


CoTKentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

CorKer^ation  in 
mg/kgs  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


67-72-1 

1888-71-7 

193-39-5 

74-88-^ 

78-83-1 

465-73-6 

120-58-1 

143-50-8 

126-98-7 

67-56-1 

91-80-5 

72-43-5 

56-49-5 

101-14-4 

75-09-2 
76-93-3 

108-1 0-1 
80-62-6 
66-27-3 

296-00-0 
91-20-3 
91-59-8 

100-01-6 
98-95-3 
9&-55-8 

100-02-7 
55-18-5 
62-75-9 

924-16-3 

10595-95-6 

59-89-2 

100-75-4 

930-55-2 

56-38-2 

1336-36-3 


0.055  30. 

0.035  30. 

0.0055  3.4. 

019  65. 

5.6  170. 

0.021  0.066. 

0.081  2.6. 

0.0011  0.13. 

0.24  84. 

5.6  0.75  mg/l  TCLP. 

0.081  1.5. 

0.25  0.18. 

0.0055  15. 

0.50  30. 

0.089 30. 

0.28  36. 

0.14  33. 

0.14  160. 

0.018  4.6 

0.014  4.6. 

0.059  5.6. 

052  15. 

0.028  28. 

0.068  14. 


0.32  28. 

0.12  29. 

0.40  28. 

0.40  2.3. 

0.40  17. 

0.40  2.3. 

0.40  2.3. 

0.013  35. 

0.013  35. 

0.014  4.6. 

O10  10. 


608-93-5     0.055  10. 

NA     0.000063  0.001. 


NA     0000035  0.001. 


82-68-8 

87-86-5 

62-44-2 

85-01-8 

106-95-2 

298-02-2 

85-44-9 

23950-56-5 

129-00-0 

110-86-1 

94-59-7 

93-72-1 

93-76-5 

95-94-3 

NA 


0.055  4.8. 

0.089  7.4. 

0.081  16. 

0.059  5.6. 

0.039  6.2. 

0.021  4.6. 

O055  28. 

0.093  1.5. 

0.067  8.2. 


0.014 
0.081 
0.72  .. 
0.72  .. 
0.055 


16. 

22.. 

7.9. 

7.9. 

14. 


0.000063  0.001. 


TCDFs  (All 

Tetrachlorodibenzofurans). 
1.1.2,2-Tetrachloroethane  ... 
1.1.2.2-Tetrachlofoethane  ... 

Tetrachloroethylene 

2,3.4,6-Tetrachkxophenol  ... 

Toluene  

Toxaphene  

Bromoform 

(Tribromomethane). 

1 .2.4-Trichlorobenzene  

1,1.1-Trichloroethane  

1,1,2-Trichloroethane 

Trichloroethylene 

Trichloromonofluoromethane 

2,4,5-Trichlorophenol  

2.4,6-TrichloropherK)l  

1 ,2,3-Trichloropropane 

1.1.2-Trichkxo-1.2.2- 

trifluoroethane. 
tris(2,3-Dibromopropyl) 

phosphate. 

Vinyl  chloride 

Xylenes-mixed  isomers 

(sum  of  0-,  m-,  and  p-xy- 

lene  concentrations). 

Antimony  

Arsenic  

Barium  

Beryllium .% 

Cadmium 

Chromium  (Total)  

Cyanides  (Total)' „ 

Cyanides  (Amenable)'  

Fluoride  

Lead  

Mercury  

Nickel 

Selenium  

Silver  

Sulfide  

Thallium 

Vanadium  


K006 


Wastewater   treatment   sludge   from  Chromium  (Total) 

the   production   of   chrome    oxttie  Lead  

green  pigments  (anhydrous). 

Wastewater   treatment   sludge   from  Chromium  (Total) 

the   production   of   chrome    oxide  Lead  

green  pigments  (hydrated) 


K018 


Heavy   ends  from  the   fractionation 
column  in  ethyl  chloride  production.. 


KOI  9 


Heavy  ends  from  the  distillation  of 
ethylene  dk:hk>ride  in  ethylene  di- 
chloride  production. 


Chloroethane 

Chloromethane 

1.1-Dichloroetfiane 

1 .2-Dk;hloroethane 

Hexachlofotjenzene  .... 
Hexachlorobutadiene  .. 

Hexachloroethane  

Pentachloroethane  

1,1,1-Trichloroethane  .. 
bis(2-Chloroethyl)ether 

Chtorobenzene 

Chloroform 

p-Dichtorobenzene  

1 ,2-Dichloroethane 


NA    0.000063  0.001. 


630-20-6 
79-34-6 

127-18^ 
58-90-2 

108-88-3 

8001-35-2 

75-25-2 

120-82-1 
71-55-6 
79-00-5 
79-01-6 
75-69-4 
95-95-^ 
88-06-2 
96-18-4 
76-13-1 


0.057  .. 
0.057  .. 
0.056  .. 
0.030  .. 
0.080  .. 
0.0095 
0.63  .... 


0.055 

0.054 

0.054 

0.054 

0.020 

018  .. 

0.035 

0.85  .. 

0.057 


6.0. 
6.0. 
6.0. 
7.4. 
10 
2.6. 
15. 

19. 
6.0. 
6.0. 
6.0. 
30. 
7.4. 
7.4. 
30. 
30. 


126-72-7     0.11   0.10. 


75-01-4     0.27 
1330-20-7     0.32 


7440-36-0 
7440-38-2 
7440-39-3 
7440-^1-7 
7440-43-9 
7440-47-3 
57-12-5 
57-12-5 
16964-48-8 
7439-92-1 
7439-97-6 
7440-02-0 
7782-49-2 
7440-22-4 
8496-25-8 
7440-28-0 
7440-62-2 


1.9  .. 
1.4  .. 
1.2  .. 
0.82 
0.69 
2.77 

1.2  .. 
086 

'35  ... 
0.69 
015 
3.98 
0.82 
0.43 
14  ... 
1.4  .. 

4.3  .. 


6.0. 
30. 


2.1  mg/l  TCLP. 

5.0  mg/l  TCLP. 

7.6  mg/l  TCLP. 

0.014  mg/l  TCLP. 

0.19  mg/l  TCLP. 

0.86  mg'l  TCLP. 

590. 

30. 

48. 

0.37  mg/l  TCLP. 

0.025  mg/l  TCLP. 

5.0  mg/l  TCLP. 

0.16  mg/l  TCLP. 

0.30  mg'l  TCLP. 

NA. 

0.078  mgl  TCLP. 

.023. 


7440-47-3  2.77  0.86  mg'l  TCLP 

7439-92-\  069  0.37nng/l  TCLP. 

7440-47-3  2.77  0.86  mgl\  TCLP. 

7439-92-1  069  0.37mg^l  TCLP. 


75-00-3 

0.27  

6.0. 

74-87-3 
75-34-3 

019  

0  059 

30. 

6.0. 

107-06-2 

0.21   

.• 6.0 

118-74-1 
87-66-3 

O055  

0.055  

10 

5.6. 

67-72-1 
76-01-7 

0.055  

0.055  

30. 

6.0. 

71-65-6 

0.064  

6.0. 

111-44-4 

0.033  

6.0. 

108-90-7 

0.057  

6.0. 

67-66-3 

0.046  

6.0. 

106-46-7 

0.090  

6.0. 

107-06-2 

0.21   

6.0. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  hazardous  constituent 

Wastewaters 

Nonwastewaters 

(A/oefa  «vto      Wastc  dcscription  and  treatment/reg- 
wasie  cooe                 ^,3,^,^  subcategory ' 

Common  name 

CAS  2  No. 

Concentration  in 
mg/|3;  or  tech- 
nology code* 

Concentration  in 
mg/kg  ^  unless 
noted  as  "mg/1 

TCLP";  or  tech- 
nology code 

Fluorene  

Hexachloroethane  

Naphthalene 

Phenanthrene 

1 ,2,4 ,5-Tetrachloroben2ene 

Tetrachlorothylene 

1 ,2,4-TetrachlofOt)enzene  ... 
1,1,1-Trichloroethane  

86-73-7 
67-72-1 
91-20-3 
85-01-8 
95-94-3 
127-18-4 
120-82-1 
71-55-6 

0.059  

3.4 

0.055 

0.059  

30. 
5.6. 

0  059  

5.6. 

0.055  ;.... 

14. 

0.056  

6.0. 

0.055  

19. 

0.054  

6.0 

vtisvsta  mtta      Waste  descrq>tion  and  treatmenVreo- 
wasw  cooB  y,g,jj^  subcategory ' 


K028 


Spent  catalyst  from  the 
hydrochlorinator  reactor  in  the  pro- 
duction of  1,1.1-trlchloroethane. 


K030 


Column  bodies  or  heavy  ends  from 
the  combined  production  of 
trichloroethylene  and 

perchloroethylene. 


K035 


Wastewater  treatment  sludges  gen- 
erated in  the  production  of  creosote. 


K048 


Dissolved   air    flotation    (DAF)    float 
from  the  petroleum  refining  iridustry. 


1,1-Dichloroethane 


Hexachloroethane  

Hexachloropropylene  

Pentachlorobenzene  

Pentachloroethane  

1 ,2,4,5-Tetrachloroben2ene 

Tetrachloroethylene 

1 ,2,4-Trichloroben2ene  


Acenaphthene 


Benzene 


Ben2o(a)pyrene 

bis(2-Ethylhexyl)  phthalate 
Chrysene 


75-34-3    0.059 


trans- 1,2-Dichloroethylene  .. 

Hexachlorobutadiene  

Hexachloroethane  

Pentachloroethane  

1,1,1,2-Tetrachloroethane  ... 
1,1,2,2-Tetrachloroethane  ... 

Tetrachloroethylene 

1,1,1-Trichloroethane  

156-60-5 
87-68-3 
67-72-1 
76-01-7 

630-20-6 
79-34-6 

127-18-4 
71-55-6 

1,1,2-Trichloroethane  

79-00-5 

Cadmium 

Chromium  (Total)  

7440-43-9 
7440-47-3 

Lead  

Nickel 

• 

o-Dichloroben2ene  

p-Dichlorot)enzene  

Hexachlorobutadiene  

7439-92-1 
7440-02-0 

• 

95-50-1 

106-46-7 

87-68-3 

0.054 

0.055 

0.055 

0.055 

0.057 

0.057 

0.056 

0.054 

0.054 

0.69  .. 

2.77  .. 

0.69  .. 

3.98  .. 


6.0. 


30. 

5.6. 

30. 

6.0. 

6.0. 

6.0. 

6.0. 

6.0. 

6.0. 

0.19  mg/l  TCLP. 

0.86  mg/l  TCLP. 

0.37  mg/l  TCLP. 

5.0  mg/l  TCLP. 


K049 


Slop  oil  emulsion  solids  from  the  pe- 
troleum  refinirig  industry. 


67-72-1 

1888-71-7 

608-93-5 

76-01-7 

95-94-3 

127-18-4 

120-82-1 


0.088  60. 

0.090  6.0. 

0.055  5.6. 

0.055  30. 

0.035  30. 

0.055  10. 

0.055  6.0. 

0.055  14. 

0.056  6.0. 

0.055  19. 


K050 


Anthracene 

120-12-7 

Ben2  (a)  anthracene  

56-55-3 

Ben20  (a)  pyrene  

50-32-8 

Chrysene  

218-01-9 

o-Cresol 

95-48-7 

nvCresol  (difficult  to  distin- 

108-39-4 

guish  from  p-cresol). 

p-Cresol  (difficult  to  distin- 

106-44-5 

guish  from  m-cresol). 

Diben2(a,h)-  anthracene  

53-70-3 

Fluoranthene  

206-44-0 

Fluorene  

86-73-7 

lndeno(l,2,3-cd)pyrene 

193-39-5 

Naphthalene  

91-20-3 

Phenanthrene 

85-01-8 

Phenol  

108-95-2 

Pyrene 

129-00-0 

83-32-9    0.059  3.4. 


0.059  3.4. 

0.059  3.4. 

0.061  3.4. 

0.059  3.4. 

0.11  5.6. 

0.77  5.6 


K051 


Heat  exchanger  t>urx)le  cleaning 
sludge  from  the  petroleum  refirung 
industry. 


API  separator  sludge  from  the  petro- 
leum refining  industry. 


0.77 


5.6. 


0.055  8.2. 

0.068  3.4. 

0.068  3.4. 

0.0055  3.4. 

0.059  5.6 

0.059  5.6 

0.039  6.2. 

0.067  8.2. 


71^3-2    0.14 


10. 


50-32-8    0.061  3.4. 

117-81-7     0.28 28. 

218-01-9    0.059  3.4. 


FteguiUed  hazardous  constituent 


ComnrKXiname 


P^S'Ho. 


Wastewaters 


Concentration  in 
mgrt*;  or  tech- 
rtology  code* 


Nonwastewaters 

Concentration  in 

mg/kfl*untes» 

noted  as  "mg/l 

TCLP";  or  tectv 

notogy  code 


Di-n-txjtyt  phttialate 

Ethylbenzene 

Fluorene  

Naphthalene , 

Phenanthrene „ 

Phenol  

Pyrene 

Toluene  

XylenesHDixed  isonters 
(sum  of  0-,  m-,  and  p-xy- 
lene  concentrations). 

Chromium  (Total)  _... 

Cyanides  (Total)  ^ 

Lead  _„ „ 

Nickel „ 

Anthracene 


Ben2ene  , 

Benzo(a)pyrene 

bis(2-Ethylhexyl)  phthalate  . 

Cartxjn  disulfide  

Chrysene  

2,4-Dimethylphenol  

Ethylbenzene 

Naphthalene  , 

Phenanthrene _. 

Pherwl  , 

Pyrene 

Toluene  _.. 

Xylenes-mlxed  isomers 
(sum  of  0-,  m-,  and  p-xy- 
lene  corKentrations). 

Cyanides  (Total) '  „ 

Chromium  (Total)  

Lead  

Nickel 

Ben2o(a)pyrene 


Phenol 

Cyanides  (Total) ' 
Chroniium  (Total) 

Lead  _. 

Nickel 

Acenaphtherw  


Anthracene ..» 

Ben2(a)anthracene 

Benzene  „ 

Ben20{a)pyrene 

bis(2-Etfiylhexyl)  phthalate  . 

Chrysene „.. 

Di-fv-butyl  phthalate  . 

Ethytberuene 

Fluorene  „ 

Naphthalene  

Phenanthrene 

Phenol  

Pyrene . 

Tokjene  „ 

Xylenes-mixed  isomers 
(sum  of  0-,  rrv,  and  p-xy- 
lene  concentratkxis). 

Cyanides  (Total)' 

Chromium  (Total) 

Lead „. _.. 

Nwkel „ - 


84-74-2  0.057 28. 

100-^1-4  0.057  10. 

a6-7»-7  0.059  3.4. 

91-20-3  0.059 5.6. 

85-01-8  0.059  5.6. 

108-95-2  0.039  „ 62. 

129-00-0  0.067  8.2. 

108-88-33  0.080  „ 10. 

1330-20-7  0.32  30. 

7440-47-3  2.77  „ 0.86  mg/I  TCLP. 

57-12-5  1.2  590. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

120-12-7  0.059  3.4. 

71-43-2  0.14  10. 

50-32-8  0.061  3.4. 

117-81-7  0.28 28. 

75-15-0  3.8  4.8  mg/l  TCLP, 

2218-01-9  0.059  „ 3.4. 

105-67-9  0.036 „  14. 

100-11-4  0057 to 

91-20-3  0.059  5.6. 

85-01-8  0.059  5.6. 

108-95-2  0.039  6.2. 

12&-00-0  0.067  62: 

108-88-3  0.080  lO 

1330-20-7  0.32  30. 

57-12-5  ^2  590. 

7440-47-3  2.77  0.86  mg/l  TCLP. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.96  5.0  mg/l  TCLP. 

50-32-8  0.061  3.4 

108-95-2  0.039  : 6.2. 

57-12-5  1.2  590. 

7440-47-3  2.77  0.86  mg/l  TCLP. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

83-32-9  0.059  3.4. 

120-12-7  0.059 3.4. 

56-55-3  0.059 3.4. 

71^3-2  014  10. 

50-32-8  0.061  3.4. 

117-81-7  028  „ 28. 

2218-01-9  0.059 ^  3.4. 

105-67-9  0.057 28. 

100-41-4  0.057 _  10. 

86-73-7  0.059 3.4. 

91-20-3  0.059  5.6. 

85-01-8  0.059  . 5.6. 

108-95-2  0.039 6.2. 

129-00-0  0.067  62. 

108-88-3  0.08  10 

1330-20-7  0.32  30. 

57-12-5  12  590. 

7440-47-3  2.77  0.86  mgfl  TCLP 

7439-92-1  0.69  0.37  mgl  TCLP. 

7440-02-0  3.98  5.0  mgfl  TCLP. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treatment/reg- 
ulatofy  subcategory ' 


Common  name 


K052 


Tank  bottoms  (leaded)  from  the  pe- 
troleum refining  industry. 


K061 


Emission  control  dust/sludge  from  the 
primary  production  of  steet  in  elec- 
tric furnaces. 


K083 


Distillation  bottoms  from  aniline  pro- 
duction. 


K086 


Solvent  wastes  and  sludges,  caustic 
washes  and  sludges,  or  water 
washes  and  sludges  from  cleaning 
tubs  and  equipment  used  in  the  for- 
mulation of  ink  from  pigments,  dri- 
ers, soaps,  and  stabilizers  contain- 
ing chromium  and  lead. 


Benzene  

Benzo(a)pyrene 

o-Cresol 

m-Cresol  (difficult  to  distin- 
guish from  p-cresol). 

p-Cresol  (difficult  to  distirv 
guish  from  nvcresol). 

2,4-Dimethylphenol  

Ethylbenzene , 

Naphthalene  

Phenanthrene 

Phenol  

Toluene  

Xylenes-mixed  isomers 
(sum  of  0-,  m-,  and  p-xy- 
lene  concentrations). 

Chromium  (Total)  

Cyanides  (Total)^  

Lead  

Nickel 


Antimony  

Arsenic  

Barium 

Beryllium 

Cadmium 

Chromium  (Total) 

Lead  

Mercury  

Nickel 

Selenium  

Silver  

Thallium 

Zinc 


Aniline 

Benzene  

Cyck5hexanone 

Diphenylamine  (difficult  to 
distinguish  from 
diphenylnitrosamine). 

Diphenylnitrosamine  (dif- 
ficult to  distinguish  from 
diphenylamine). 

Nitroberuene 

Phenol  

Nk*el 


Acetone  

Acetophenone  

bis(2-Ethylhexyt)  phthalate 
n-Butyl  alcohol 


Butylbenzyl  phthalate 

Cyctohexanone 

O-Dichtorobenzene  .... 

Diethyl  phthaJate  

Dimethyl  phthalate  .... 
Di-r>-butyl  phthalate  ... 
Di-n-octyl  phttialate  ... 

Ethyl  acetate  

Ethylbenzene 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code'' 


Nonwastewaters 

Concentration  in 
mg/kg  ^  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


71-43-2  0.14  . 

50-32-8  0.061 

9&-48-7  0.11  . 

108-39-4  0.77  . 


10. 
3.4. 
5.6. 
5.6. 


106-44-5     0.77  5.6. 


10&-67-9 

10O-41-4 

91-20-3 

85-01-8 

108-95-2 

10&-88-3 

1330-20-7 


0.036 

0.057 

0.059 

0.059 

0.039 

0.08  .. 

0.32  .. 


7440-47-3  2.77 

57-12-5  1.2  .. 

7439-92-1  0.69 

7440-02-0  3.98 


14. 
10. 
5.6. 
5.6. 
6.2. 
10. 
30. 


0.86  mg/l  TCLP 

590. 

0.37  mg/l  TCLP. 

5.0  mgrt  TCLP. 


7440-36-0  1.9  2.1  mg/l  TCLP. 

7440-38-2  1.4  5.0  mg/1  TCLP. 

7440-39-3  1.2  7.6  mg/l  TCLP. 

7440-41-7  0.82  0.014  mg/l  TCLP. 

7440-43-9  0.69  0.19  mg/l  TCLP. 

7440-47-3  2.77  0.86  mg/l  TCLP. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7439-97-^  0.15  0.025  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7782-49-2  0.82  0.16  mg/l  TCLP. 

7440-22-4  0.43  0.30  mg/l  TCLP. 

7440-28-0  1.4  0.078  mg/l  TCLP. 

7440-66-6  2.61  5.3  mg/l  TCLP. 


62-53-3  0.81   14. 

71-43-2  0.14  10. 

108-94-1  0.36  0.75  mg,'l  TCLP. 

122-39-^  0.92  13. 


86-30-6    0.92 13. 


98-95-3    0.068  ..; 14. 

108-95-2    0.039  ...: 6.2. 

7440-02-0    3.98  5.0  mg/l  TCLP 


67-^-1 

96-86-2 

117-81-7 

71-36-3 


85-68-7 
108-94-1 

95-50-1 

84-66-2 
131-11-3 

84-74-2 
117-84-0 
141-78-6 
10O-41-4 


0.28  .. 
0.010 
0.28  .. 
5.6  .... 


160. 
9.7. 
28. 

2.6. 


0.017  28. 

0.36  0.75  mg/l  TCLP. 

0.088  6.0 

0.20 28. 

0.047  28. 

0.057  28. 

0.017  28. 

0.34  33. 

0.057  10. 
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TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES— Continued 


WacitA  mrio      Waste  description  and  treatment/reg- 
wastecode  ulatory  subcategory '        ^ 


K088 


Spent   potliners   from 
minum  reduction. 


primary    a!u- 


K101 


K102 


K-140 


Distillation  tar  residues  from  the  dis- 
tillation of  aniline-based  compounds 
in  the  production  of  veterinary  phar- 
maceuticals from  arsenic  or 
organo-arsenic  compounds. 

Residue  from  the  use  of  activated 
cartwn  for  decokxization  in  tfie  pro- 
duction of  veterinary  pharma- 
ceuticals from  arsenic  or  organo-ar- 
senic compounds. 


Waste  solids  and  filter  cartrkJges  from 
ttw  productk>n  of  2,4.6- 
tritKomojahenol. 


Regulated  hazardous  constituent 


Common  name 


Methanol 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  

Methylene  chlonde 

Naphthalene 

Nitrobenzene 

Toluene 

1,1.1-Trichloroethane 

Trichloroethylene 

Xylenes-mixed  isomers  (sun 

of  0-,  m-,  and  p-xytene 

concentrations). 

Chromium  (Total)  

Cyanides  (Total) ' 

Lead 


Acenaphthene  

Anthracene 

Benz(a)anthracene 

Benzo(a)pyrene 

Benzo(b)fluoranthene 

Benzo(k)fluoranthene  

Benzo(g.h,i)perylene  

Chrysene  

Dibenz(a,h)anthracene  ... 

Fluoranthene  

lndeno(l  .2,3,-c,d)pyrene 

Phenanthrene 

Pyrene 

Antimony  

Arsenk:  

Barium 

Beryllium 

Cadmium 

Chromium  (Total)  

Lead  

Mercury  

Nickel 

Selenium  .'. 

Silver  

Cyanide  (Total) 

Cyanide  (Amenable)  

Fluoride  


o-Nitroaniline 

Arsenk;  

Cadmium 

Lead 


Mercury  

o-Nitrophenol 

Arsenk;  

Cadmium 


Lead 

Mercury 


2 ,4 ,6-Trit>romophe  r>ol 
Tolurene 


CAS  2  No. 


67-56-1 
78-93-3 

108-10-1 
75-09-2 
91-20-3 
98-95-3 

108-88-3 

71-55-6 

79-01-6 

1330-20-7 


83-32-9 

120-12-7 

56-55-3 

50-32-8 

205-99-2 

207-08-9 

191-24-2 

218-01-9 

53-70-3 

206-44-0 

193-39-5 

85-01-8 

129-00-0 

744O-36-0 

7440-38-2 

7440-39-3 

7440-41-7 

7440-43-9 

7440-^7-3 

7439-92-1 

7439-97-6 

7440-02-0 

7782-49-2 

7440-22-4 

57-12-5 

57-12-5 

16964-^8-8 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in 
rr)g/kg  *  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


5.6  .... 

0.28  .. 

0.14  .. 

0.089 

0.059 

0.068 

0.080 

0.054 

0.054 

0.32  .. 


7440-47-3    2.77 
57-12-5     1.2  .. 
7439-92-1     0.69 


0.75  mg/l  TCLP. 

36. 

33. 

30. 

5.6. 

14. 

10. 

6.0. 

6.0. 

30. 


0.86  mg/l  TCLP. 

590. 

0.37  mg/l  TCLP. 


0.059  „..    3.4. 

0.059 3.4. 

0.059  3.4. 

0.061   „ 3.4. 

0.11  6.8. 

0.11  6.8. 

0.0055  1.8. 

0.059  3.4. 

0.055  8.2. 

0.068 3.4. 

0.0055  3.4. 

0.059  5.6. 

0.067  8.2. 

1.9  

1.4  

1.2  .'..... 

0.82  

0.69  

2.77  

0.69  


2.1. 

5.0. 

.....'. 7.6. 

0.014. 

0.19. 

0.86. 

0.37. 

0.15  0.025 


3.98 
0.82 
0.43 
1.2  .. 
0.86 
35  ... 


5.0. 

0.16. 

0.30. 

590. 

30. 

48. 


88-74-4  0.27  14. 

7440-38—2  1.4  5.0  mg/l  TCLP.. 

7440-43-9  0.69  0.19  mg'l  TCLP. 

7439-92-1  0.69  0.37  mgl\  TCLP. 

7439-97-6  0.15  0.025  mg/l  TCLP. 

8ft-75-5  0.028 13. 

7440-38-2  1.4  5.0  mg/l  TCLP. 

7440-43-9  0.69 0.19  mg/l  TCLP. 


7439-92-1     0.69  0.37  mg/l  TCLP. 

7439-97-6    0.15 0.025  mg/l  TCLP. 


118-79-6    0.035  7.4 

108-88-3    0.080  10. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Waste  code 


Waste  descnption  and  treatment/reg- 
ufetfofy  subcategory  ^ 


Regulated  hazardous  constituent 


Common  naine 


CAS  2  No. 


Wastewaters 


Concentration  in 
rr)g/|3;  or  tectv 
nology  code  * 


Nonwastewaters 

Concentration  in 
mg/kg^  witess 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


K156 


Organic  waste  (inciudk^  heavy  ends, 
sbtl  t)ottoms,  right  ends,  spent  sol- 
vents, filtrates,  and  decantates) 
from  the  production  ol  caitxtmates 
and  caitMUiwyt  oximes. 


K157 


K158 


K159 


K160 


K161 


Wastewaters  (mckxing  scrubber  wa- 
ters, condenser  wraters, 
washwaters,  and  separation  wa- 
ters) from  the  production  of 
carkiamates  and  carfoamoly  oximes. 


Bag  house  dusts  and  finer/separation 
soTids  from  the  production  of 
cartiamates  and  carbiamoiy  oximes. 


Organcs    from    the    treatment    of 
thiocartMmate  wastes. 


Solids  (including  filter  wastes,  separa- 
tion solids,  and  spent  catalysts) 
from  the  production  of 
thiocaratiamates  and  soMs  from 
the  treatmerU  ol  thiocartamate 
wastes. 


Purification  solids  (including  filtration, 
evaporation,  and  centrilugation  sol- 
ids), baghouse  dust  and  Hoor 
sweepings  from  the  production  of 
dithiocartjamate  acids  and  their 
salts. 


Acetonitrile 

Acetopherwne 

Aniline 

Benomyl  


Benzene  

Cart»aryl _... 

Cart^enzadim 

Carbofuran  _. 

Carbosulfan 

Chlorobenzene 

Chloroform 

o-Dichk>rot>enzene  .. 

MetfTomyt 

Methylene  chtoride  .. 
Methyl  ethyl  ketone  . 

Naphthalene „ 

Pheno*  

Pyridine  

Toluene  , 

Triethylamine 

Cartxin  tetrachionde . 

Chloroform 

Chloromettiane 

Metfiomyl 

Methylerw  chloride  .. 
Methyl  ethyl  ketone  .. 
o-Phenylenedtanwie , 

Pyridine  

Triethylamine  ._ 

Benomyl  

Benzene  

Carbenzadim „ 

Carbofuran  _ 

Cartx>sulfan 

Chloroform 

Methylene  chtoride  ... 

Phenol  „ 

Benzene  » 

Butyfate  

EPTC  (Eptam) _.. 

Molinate „.. 

Pebulate  

Vemolate 

Butylate  

EPTC  (Eptam) 

Molinate 

Pebulate 


Toluene  

Vemolate „.. 

Antinwny  

Arsenic „... 

Carbon  disulfide  

DithiocartMmates  (total). 


Lead  

Nekel 

Selenium 


P003  Acrolein 


Acrolein 


75-05-8  5.6  1.8. 

96-86-2  0.010  9.7. 

62-53-3  0.81  14. 

17804-35-2  0.056  1.4. 

71-43-2  0.14  10. 

63-25-2  0.006  0.14. 

10605-21-7  0.056  1.4. 

1563-66-2  0.006  0.14. 

55285-14-8  0.028  1.4. 

108-90-7  0.057  6.0. 

67-66-3  0.046  6.0. 

95-50-1  0.088  6.0. 

16752-77-5  0.028  :.  0.14. 

75-09-2  0.089  30. 

78-93-3  0.28  36. 

91-20-3  0.059  _„  5.6. 

108-95-2  0.039  6.2. 

110-86-1  0.014  16. 

108-88-3  0.080  10. 

121-44-8  0.081   1.5. 

56-23-5  0.057 6.0. 

67-66-3  0.046  6.0. 

74-87-3  0.19  30. 

16752-77-5  0.028  0.14. 

75-09-2  0.089  30. 

78-93-3  0.28  36. 

95-54-5  0.056  5.6. 

110-86-1  0.014  16. 

121-44-8  0.081  1.5. 

17804-35-2  0.056  1.4. 

71-43-2  0.14  10. 

10605-21-7  0.056  1.4. 

1563-66-2  0.006  0.14. 

55285-14-8  0.028  1.4. 

67-66-3  0.046  6.0. 

75-09-2  0.089  .....*. 30. 

108-95-2  0.039  6.2. 

71-43-2  0.14  10. 

2008-41-5  0.003  1.5, 

759-94-4  0.003  1.4. 

2212-67-1  0.003  1.4. 

1114-71-2  0.003  1.4. 

1929-77-7  0.003  1.4. 

2008-^1-5  0.003  1.5. 

759-94-4  0.003  _ 1.4. 

2212-67-1  0.003  „ 1.4. 

11114-71-2  0.003  1.4. 

108-88-3  0.080  10. 

1929-77-7  0.003  1.4. 

7440-36-0  19  2.1  mg/l  TCLP. 

7440-38-2  1.4  „ 5.0  nrtg/l  TCLP. 

75-15-0  3.8  „..„ 4.8  mg/l  TCLP. 

137-30-4  0.028  _....  28. 

7439-92-1  0.69  0.37  mg/l  TCLP. 

7440-02-0  3.98  5.0  mg/l  TCLP. 

7782-49-2  0.82  0.16  mg>'l  TCLP. 

•  •  • 

107-02-8  0.29  - 2.8. 
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TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES— Continued 


Regulated  hazardous  constituent 


Waste  codp      Waste  description  and  treatment/reg- 
ulatory  subcategory ' 


Common  name 


P013 


Barium  cyanide Barium  

Cyanides  (Total) ' 

Cyanides  (Amenable) ' 


P056 

• 

PI  27 
PI  28 
PI  85 
PI  88 
PI  89 
PI  90 
P191 
PI  92 
PI  94 
PI  96 
PI  97 
P198 
PI  99 
P201 
P202 

P203 
P204 
P205 

• 

U038 

• 

U042 
U093 


Fluorine 


Cartxjfuran 

Mexacarbate 

Tirpate  

Physostigmine  salicylate  .....'. 

Cartxjsulfan  

Metolcarb 

Dimetilan 

Isolan 

Oxamyl  

Manganese  dimethyldithiocarbamate 

Formparanate  

Formetanate  hydrochloride  

Methiocarb 

Promecarb 

m-Cumenyl  methylcart>amate  


Aldicarb  sulfone 
Physostigmine  .. 
Ziram  


Fluoride  (measured  in 
wastewaters  only). 


Cartwfuran  

Mexacarbate 

Tirpate  

Physostigmine  salicylate  .... 

Cartx)sulfan 

Metotoarb 

Dimetilan  

Isolan 

Oxamyl  

Dithiocart)amates  (total)  ..... 

Formparanate „ 

Formetanate  hydrochloride 

Methiocarb 

Promecarb 

m-Cumenyl 
methy  [carbamate. 

Aldicarb  sulfone 

Physostigmine 

Dithiocarbamates  (total) 


Chlorobenzilate Chlorot)enzilate 


2-Chloroethyl  vinyl  ether  

p-Dimethylaminoazobenzene 


2-Chloroethyl  vinyl  ether 

P- 

Dimethylaminoazobenze- 
ne. 


CAS  2  No. 


Wastewaters 


Concentration  in 
mg/l  3;  or  tech- 
nology code* 


Nonwastewaters 

Concentration  in 
mg/kg*  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


7440-39-3     1.2  7.6  mg'l  TCLP. 

57-^12-5     1.2  590. 

57-12-5    0.86  30. 

•  •  . 

16964-48-8    35  48. 

•  •  . 

1563-66-2    0.006  0.14 

315-18-4    0.056  14. 

26419-73-8     0.056  0.28. 

57-64-7     0.056  1.4. 

55285-14-8     0.028  1.4_ 

1129-41-5     0.056  1.4. 

644-64-4     0.056  14 

11^38-0     0.056  14. 

23135-22-0     0.056  0.28 

137-30-4     0.028  28. 

17702-57-7     0.056  1.4. 

23422-53-9     0.056  14. 

2032-65-7     0.056  14. 

2631-37-0     0.056  1.4. 

64-O0-6     0.056  1.4. 

1646-88-4     0.056  0.28. 

57-47-6     0.056  14. 

137-30-4    0.028 28. 

•  •  •  « 

510-15-6    0.10  6.6. 

110-75-8    O.062  5.6. 

60-11-7     0.13  29. 


U134 


U168 


Hydrogen  fluoride Fluoride  (measured  in 

wastewaters  only). 

•  •  • 

2-Naphthylamine  2-Naphthylamine  


U271  Benomyl 

U277  Sulfallate  .... 

U278  Bendiocarb 

U279  Carbaryl  

U280  Barban 


Benomyl  

Dithiocarbamates  (total) 

Bendiocarb  

Cart>aryl 

Barban „ 


U364  Bendiocarb  phenol  

U365  Molinate 

U366  Dazomet 

U367  Carbofuran  phenol 

U372  Carbendazim  

U373  Propham _.... 

U375 3-lodo-2-propynyl  n-butylcart>amate  .. 

U376  Selenium.  tetrakis 

(diPDethykjithiocarttamate). 
Selenium 

U377  Potassium  rHTiethyklrthiocart)amate  .. 

U378  Potassium  n-hydroxymethyl-n- 

methykJithiocart>amate. 

U379  Sodium  dibutyklith)Ocart>amate  


Bendiocarb  phenol 

Molinate 

Dithiocart>amates  (total) 

Cartx)turan  phenol  

Cart)endazim 

Propham 

3-lodo-2-propynyl  n- 

butylcart>amate. 
Dithiocarbamates  (total) 


Selenium  

Dithk>cart)amates  (total) 
Dithiocart>amates  (total) 

Dithiocart>amates  (total) 


16964-48-8  35 48. 

•  •  • 

91-59-8  0.52 , 15. 

•  •  • 

17804-35-2  0.056  14. 

137-30-4  0.028  28. 

22781-23-3  0.056  1.4. 

63-25-2  0.006  0.14. 

101-27-9  0.056  1.4. 

•  •  • 

22961-82-6  0.056  14. 

2212-67-1  0.003  14. 

137-30-4  0.028  28. 

1563-38-8  0.056  _...  1.4. 

10605-21-7  0.056  14. 

122-42-9  0.056  1.4. 

55406-53-6  0.056  1.4. 

137-30-4  0.028  28. 

7782-49-2  0.82  0.16  mg/l  TCLP. 

137-30-4  0.028 28. 

137-30-4  0.028  28. 

137-30-4  0.028 28. 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regtiated  hazardous  constituent 


Waste  code 


Waste  description  and  treatment'reg- 
utatofy  sutxategory ' 


Convnon  name 


CASINO. 


Wastewaters 


CofKcrttration  in 
mg/l  3;  or  tech- 
nology code " 


Nonwastewaters 

Concentration  in 
mg/Kg^  unless 
noted  as  "mg/l 

TCLP";  or  tech- 
nology code 


U381  Sodium  diethyldithiocart)amate  

U382  - Sodium  dimethyldithiocartjafnate  ..„. 

U383  Potassium  dimethyl  drthiocart>aniate 

U384  Metam  Sodium  _ _.... 

U385  Vemolate  „ 

U386  Cycloate - 

U387  ProsuMocarb  

U389  Triallate 

U390  EPTC  „ 

U391  Pebulate  

U392  Butylate  ._ 

U393  Copper  dimethyldithiocarttamate 

U394  A2213  

U395  Diethytene  glycol,  dicait}amate  


U396  Ferbam  

U400  Bis(pentamethylene)ttituram 

tetrasulttde. 

U401  Teframethyl  thturam  monosuHklB 

U402  Tetrabutylthiuram  disuflide  

U403  Disutfifam _ __ 

U404  Triethytamin© „ 

U407  Ethyl  Ziram  

U408  2,4,6-Tribromopheno*  

U409  Thiophanate-niethyl „ 

U410  Thtodicarb - 

U411  Propoxuf  _ 


Dithiocarbamates  (total) 
Ditt^iocartoamates  (total) 
Dithiocartiamates  (total) 
Dithiocart>amates  (total) 

Vemolate  

Cycloate  

Prosulfocart) 

Triallate 

EPTC 

Pebulate  

Butylate  

Dithiocarbamates  (total) 

A2213  

Diethytene  glycol, 

dicarbam^te. 
Dithiocart)amates  (total) 
Dith«ocart)an^tes  (totaO 

Dithiocarbamates  (total) 
Dithioeartjamates  (total) 
Dithiocartjamates  (total) 

Triethylamtne 

■  Ditt>tocartamates  (total) 
2,4,6-Tnbromophenol  .... 

Thiophanate-methyl 

Thiodicarb 

Propoxur _ 


137-30^ 

137-30-4 

137-30-4 

137-30-^ 

1929-77-7 

1134-23^2 

52888-80-9 

2303-17-5 

759-94-4 

1114-71-2 

200&-41-5 

137-30-4 

30558-^3-1 

5952-26-1 


0.028  28. 

0.028  28. 

0.028  28. 

0.028  28. 

0.003  1.4. 

0.003  1.4. 

0.003  1.4. 

0.003 1.4. 

0.003  1.4. 

0.003  1.4. 

0.003  1.4. 

0.028  28. 

0.003  1.4. 

0.056  1.4. 


137-30-4     0.028  28. 

137-30-4     0.028  28. 


137-30^ 
137-30-4 
137-30-4 
101-44-8 
137-30-4 
118-79-6 
23564-05-6 
59669-26-0 
114-26-1 


0.028  28. 

0028  „  28. 

0.028  28. 

0.081  1.5. 

0.028  28. 

0.035 7.4. 

0.066  1.4. 

0.019  1.4. 

0.056  1.4. 


'  The  waste  descriptions  provided  in  this  table  do  not  replace  waste  descriptions  in  40  CFR  part  261 .  Descriptions  of  treatment/regulatory 
sutjcategones  are  provided,  as  needed,  to  distinguish  between  applicability  of  different  star>dards. 

2  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  descritjed  as  a  combination  of  a  chemical 
with  tts  salts  and/or  esters,  tfie  CAS  numtjer  is  given  for  the  parent  compound  only. 

3 Concentration  standards  for  wastewaters  are  expressed  in  mg/1  are  based  on  analysis  of  composite  samples. 

*  All  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42, 
Table  1 — Techrnjlogy  Codes  and  Descriptions  of  Technology-Based  Standards. 

s Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  part  264,  subpart  O 
or  part  265,  subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A  fa- 
cility may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 
are  t)ased  on  analysis  of  grab  samples. 

6  Where  an  alternate  treatment  standard  or  set  of  alternate  standards  has  been  indicated,  a  facility  may  comply  with  this  alternate  standard,  but 
only  for  the  Treatment'Regulatory  Subcategory  or  physical  form  (i.e.,  wastewater  and/or  nonwastewater)  specified  for  that  alternate  standard. 

^Both  Cyanides  (Total)  and  Cyanides  (Amenable)  for  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012,  found  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/Chemical  Methods",  EPA  Publication  SW-846,  as  incorporated  by  reference  in  40  CFR  260.11,  with  a  sam- 
ple size  of  1 0  grams  and  a  distillation  time  of  1  hour  and  1 5  minutes. 

Note:  NA  means  not  applicable. 


19.  Section  268.44  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  268.44    Variance  from  a  treatment 
standard. 

(a)  Where  the  treatment  standard  is 
expressed  as  a  concentration  in  a  waste 
or  waste  extract  and  a  waste  cannot  be 
treated  to  the  specified  level,  or  where 
the  treatment  technology  is  not 
appropriate  to  the  waste,  the  generator 
or  treatment  facility  may  petition  the 


Administrator  for  a  variance  from  the 
treatment  standard.  The  petitioner  must 
demonstrate  that  because  the  physical 
or  chemical  properties  of  the  waste 
differs  significantly  from  wastes 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  treated  to 
specified  levels  or  by  the  specified 
methods.  The  petitioner  may  also 
demonstrate  that  it  is  treating 
underlying  hazardous  constituents  in 
characterLsticallv  hazardous 


wastewaters  by  sending  the  waste  to  a 
properly  designed  and  operated  BAT/ 
PSES  system,  which  may  not  be 
achieving  the  treatment  standards  found 
in  §  268.48. 
*        *        •        •        • 

20.  In  subpart  D,  §  268.48.  the  table  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)*  •  * 

§  268.48    Universal  Treatment  Standards. 
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§268.48     TABLE  UTS— UNIVERSAL  TREATMENT  STANDARDS 


Regulated  constituent/common  name 


A2213  __ 

Acenaphthylene ",.."!™"" !""""" 

Acenaphthene  Z...."" .....". 

Acetone  „« ^„ """~~"" '""""" "•' 

Acetonitriie _ _„ ..Z..ZI1 !Z!!!!!."I! 

Acetophenone  ......"..... 

2-Acetylaminoiluorene "'"""""""'"" 

Acrolein J."""'""""  "  ' 

Acrylamide [ I."!!!!"! 

Acrylonitrile  _ „ ZZ~"........ 

Aldicart)  sulfone „„ "" _~ 

Aidrin _ „ !'I!IZZi!!!!I!!!!"!!!!!!!!"! 

4-Aminobiptienyl „_ _ !!!!.""." 

Aniline _ „ Z"......" 

Anthracene  '_'_ "..".....'... 

Aramite  „ ~^~ 

alpha-BHC  

beta-BHC ™„.„  " 

deita-BHc . !!™!!.""!Z!!!! " 

gamma-BHC .."Ill"."l".!"!"!.".."." 

Barban _ _ """,„""""!""!"! 

Bendiocarb  ZZ.Z..Z1........... 

Bendiocarb  phenol  ., S-'Z'ZZ'Z'ZZ'. 

Benomyi _ 1"."!!!!.".".!!!!."!.!."." 

Benzene  _ ZZZ'Z'ZZZ".      

Benz(a)thracene  ...„ „ ...I."!!.™"!!!!.!.!!...."!" 

Benzal  choride ..["."!""""'"."! 

Benzo(b)florathene  (difficult  to  distingush  from  ben20(k)fluoranttiene) " 
Benzo(k)fluorathene  (difficult  to  distinguish  from  ben2o(b)fluoranthene 

Benzo(g.h,i)perylene  „_ 

Benzo(a)pyrene  „ _ Z^ZZZZZZZZ^ZZZZZZZZZZZ^ 

Bromodichloromethane . 

Bromomethane/Methyl  bronWe  "...ZZZZZZZZZ'ZZZZZZZZ 

4-Bromophenyl  phenyl  ether  Zl.......... 

n-Butyl  alcohol ^.Z. 

Butylate _ Z.Z..ZZZZZZZZZZZZZ'Z 

Butyle  benzyl  phthalate  ZZZ'ZZZZZZZZZZZ^ZZ. 

2-sec-Butyl-4,6-<Sr^trophenol/Dinoseb  Z'ZZZZ^Z^Z^. 

Cart)aryl  _ .ZZZZZZZ 

Cartjenzadim  __ __ ^ZZZZZZZZZZ'ZZZZZ'Z^Z 

Carbofuran _ .-. 

Cartxjfuran  phenol  _ .ZZZZZZZ^. 

Cartx)n  disulfide  ZZZZ'ZZZZZZ. 

Cartx)n  tetrachloride _ ZZZZ^ZZZ'ZZZZZ'Z^Z. " 

Cartxjsulfan  _ ZZZZZZZZZ'ZZZ. 

Chlordane  (alpha  and  gamma  isomers)  SZZZ'ZZZZZ^ 

p-Chloroaniline  „ 

Chlorotjenzene  „ „ „      ZZZZZZZZ. 

Chlorobenzilate ..Z" 

2-Chloro-1,3-butaciene ZZZZZZZ'ZZZZZZZZZZZZZZZZ' 

Chlorodibromomethane  „ I"!!."!. 

Choroethane „ Z.ZZ^Z^ZZZZZZ. 

bis(2-Chloroethoxy)methane  „ • 

bis(2-Chloroethyl)ether _ "ZZZZZZZZZZZZ'ZZZ^. 

Chloroform _ IZZZZZZZZZZZ 

bis(2-Chloroisopropyl)ether  ...„ „ -ZZZZZZZZZZZZZZZ 

p-Chloro-m-cresol ZZZ'ZZ'ZZ. 

2-Chloroethyl  vinyl  ether  „ „ ^ZZZZZZZZZZZZ. 

Chloromethane/Methyl  chloride „_ ZZZZZZZZZZZZ 

2-Chloronaphthalene  ZZZZZ^ZZ^. 

2-Chlorophenol  ZZZZZ^ZZZZZZZZZZZZZZ 

3-Chloropropylene  _ _ ZZZZ.ZZZ.Z 

Chrysene  _ _         Z.Z.ZZ.. 

o-Cresol  „ .-.._ Z^'ZZ^ZZZZZ'. 

m-Cresol  (difficult  to  distingush  from  pK:resol) _ .'.'ZZZZ'. 

pOresol  (difficult  to  distinguish  from  m-cresoO ZZZZZZ'ZZZ 

nvCumenyl  methylcartiamate  '." 


CAS'  No. 


Wastewater 
standard 


Concentration  in 
mg/l  2 


30558-43-1 

0.003 

208-96-8 

0.059 

83-32-9 

0.059 

67-64-1 

028 

75-05-8 

5.6 

96-86-2 

0.010 

53-96-3 

0.059 

107-02-8 

029 

79-06-1 

19 

107-13-1 

024 

1646-88-4 

0.056 

309-00-2 

0.021 

92-67-1 

0.13 

62-53-3 

0.81 

120-12-7 

0.059 

140-57-8 

0.36 

319-84-6 

0.00014 

319-85-7 

0.00014 

319-86-8 

0.023 

58-89-9 

0.0017 

101-27-9 

0.056 

22781-23-3 

0.056 

22961-82-6 

0.056 

17804-35-2 

0.056 

71^3-2 

0.14 

56-55-3 

0.059 

98-87-3 

0.055 

205-99-2 

0.11 

207-08-9 

0.11 

191-24-2 

0.0055 

50-32-8 

0.061 

75-27^ 

0.35 

74-83-9 

0.11 

101-55-3 

0.055 

71-36-3 

5.6 

2008-^1-5 

0.003 

85-68-7 

0.017 

88-85-7 

0.066 

6a-25-2 

0.006 

10605-21-7 

0.056 

1563-66-2 

0.006 

1563-38-8 

0.056 

75-15-0 

3.8 

56-23-5 

0.057 

55285-14-^ 

0.028 

57-74-9 

0.0033 

106-^7-8 

0.46 

108-9O-7 

0.057 

510-15-^ 

0.10 

126-99-8 

0.057 

124-48-1 

0.057 

75-00-3 

027 

111-91-1 

0.036 

111-44-4 

0.033 

67-66-3 

0.046 

39638-32-9 

0.055 

59-50-7 

0.018 

110-75-8 

0.062 

74-87-3 

0.19 

91-58-7 

0.055 

95-57-8 

0.044 

107-05-1 

0.036 

218-01-9 

0.059 

95-43-7 

0.11 

108-39-^ 

0.77 

106-44-5 

0.77 

64-00-6  1 

0.056 

Nonwastewater 
standard 


Corx»ntration  in 

mg/kg  a  unless 

noted  as  "man 

TCLP" 


1.4 

3.4 

3.4 

160 

1.8 

9.7 

140 

NA 

23 

84 

028 

0.066 

NA 

14 

3.4 

NA 

0.066 

0.066 

0.066 

0.066 

1.4 

1.4 

1.4 

1.4 

10 

3.4 

6.0 

6.8 

6.8 

1.8 

3.4 

15 

15 

15 

26 

1.4 

28 

2.5 

0.14 

1.4 

0.14 

1.4 

4^  mgn  TCLP 

6.0 

1.4 

0.26 

16 

6.0 

NA 

028 

15 

6.0 

72 

6.0 

6.0 

72 

14 

NA 

30 

5.6 

5.7 

30 

3.4 

5.6 

5.6 

5.6 

1.4 


I 

11762  Federal  Register  /  Vol.  60.  No.  41  /  Thursday 


2,  1995  /  Proposed  Rules 


§268.48    Table  UTS— Universal  Treatment  sjandards— Continued 


SJAN 


Regulated  constituent/common  name 


Wastewater 

Nonwastewater 

standard 

standard 

CAS'  No. 

Concentration  in 

Concentration  in 

mg/kg  3  unless 

mg/|2 

noted  as  "mg/1 
TCLP" 

1134-23-2 

0.003 

1.4 

108-94-1 

0.36 

0.75  nig/l  TCLP 

53-19-0 

0.023 

0.087 

72-54-8 

0.023 

0.087 

3424-82-6 

0.031 

0.087 

72-55-9 

0.031 

0.087 

789-02-6 

0.0039 

0.087 

50-29-3 

0.0039 

0.087 

53-70-3 

0.055 

8.2 

192-6&-4 

0.061 

NA 

96-12-8 

0.11 

15 

106-93-^ 

0.028 

15 

74-95-3 

0.11 

15 

541-73-1 

0.036 

6.0 

95-50-1 

0.088 

6.0 

106-46-7 

0.090 

6.0 

75-71-8 

0.23 

7.2 

75-34-3 

0.059 

6.0 

107-06-2 

0.21 

6.0 

75-35-^ 

0.025 

6.0 

156-60-5 

0.054 

30 

120-83-2 

0.044 

14 

87-65-0 

0.044 

14 

94-75-7 

0.72 

10 

78-87-5 

0.85 

18 

10061-01-5 

0.036 

18 

10061-02-6 

0.036 

18 

60-57-1 

0.017 

0.13 

5952-26-1 

0.056 

1.4 

84-66-2 

0.20 

28 

60-11-7 

0.13 

NA 

105-67-9 

0.036 

14 

131-11-3 

0.047 

28 

644-64-4 

0.056 

1.4 

84-74-2 

0.057 

28 

10O-25-4 

0.32 

2.3 

534-52-1 

0.28 

160 

51-28-5 

0.12 

160 

121-14-2 

0.32 

140 

606-20-2 

0.55 

28 

117-84-0 

0.017 

28 

621-64-7 

0.40 

14 

123-91-1 

0.22 

170 

122-39-^ 

0.92 

13 

86-30-6 

0.92 

13 

122-66-7 

0.087 

NA 

298-04^ 

0.017 

6.2 

137-30-4 

0.028 

28 

939-98-8 

0.023 

0.066 

33213-6-5 

0.029 

0.13 

1-31-07-8 

0.029 

0.13 

72-20-8 

0.0028 

0.13 

7421-93-4 

0.025 

0.13 

759-94-4 

0.003 

1.4 

141-78-6 

0.34 

33 

100-41-4 

0.057 

10 

107-12-0 

0.24 

360 

60-29-7 

0.12 

160 

117-81-7 

0.28 

28 

97-63-2 

0.14 

160 

75-21-8 

0.12 

NA 

52-85-7 

0.017 

15 

206-44-0 

0.068 

3.4 

86-73-7 

0.059 

3.4 

23422-53-9 

0.056 

1.4 

17702-57-7 

0.056 

1.4 

76-^4-8 

0.0012 

0.066 

Cycloate 

Cyclotiexanone ~ 

o.p'-DDD 

p,p'-DDD 

o.p'-DDE  ~ 

p,p"-DDE  ~ 

o,p'-DDT  „ — 

p.p'-DDT  

Dibenz(a,h)anttiracene 

DJbenz(a,e)pyrene  ~... 

1 ,2-DibrofTio-3-chloropropane  „ 

1 ,2-Dibromoethane/Ethylene  dibrormle 

Ditxomomethane 

m-Dichlorobenzene  

o-Dichlorobenzene 

p-Dichlorobenzene  

Dichlorodifluoromethane 

1,1-Dichloroethane  

1 .2-Dichloroethane  

1,1-Dichloroethylene 

trans- 1 ,2-Dichloroethylene  

2,4-Dlchlorophenol  '. 

2,6-Dichlorophenol  

2,4-Dlchlorophenoxyacetic  acid/2,4-D 

1 ,2-Dichloropfopane 

cis-1 ,3-DJchloropfopylene 

trans-1 ,3-Dichloropropylene  

Dieldrin  

Diethylene  glycol,  dicart>amate 

Dietfiyl  phthalate 

p-Dimettiylaminoazobenzene 

2-4-Dimethyl  phenol  

Dimethyl  phthalate 

Dimetilan „ 

Di-rvbutyl  phthalate 

1 .4-Dinitrobenzene  

4,6-Dinltro-o-cresol 

2,4-Dinitrophenol 

2.4-Dinitrotoluene  

2,6-Dinitrotoluene  .._ 

Di-n-octyl  phthalate  „ 

Di-n-propylnitrosamine  

1,4-Dioxane  

Diphenylamine  (difficult  to  distinguish  from  diphenylnitrosamine) 
Diphenylnltrosamine  (difflcutt  to  distinguish  from  diphenylamine) 

1 ,2-Dephenylhydrazine „ 

Disulfoton 

Dithiocartjamates  (total) 

Endosulfan  I  

Endosulfan  II  s 

Endosulfan  sulfate „ 

Endrin „ 


Endrin  aldehyde  

EPTC 

Ethyl  acetate 

Ethyl  benzene 

Ethyl  cyanide/Propanenrtrile 

Ethyl  ether  

bis(2-Ethylhexyl)  phthalate  .. 

Ethyl  methacrylate 

Ethylene  oxide 

Famphur  

Fluoranthene  

Fluotene  ..' 

Formetanate  hydrochloride  . 

Formparanate 

Heptachlor  
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§268.48    Table  UTS— UNIVERSAL  Treatment  Standards— Continued 


Ftegolated  constituent/common  name 


Heptachlor  epoxide  

Hexachlorobenzene „.„„ ™!!!.™"!I 

Hexachlorobutadiene ™!!".„""r 

Hexachlorocyclopentadiene  SSS.     

HxCDDs  (All  Hexachlorodibenzo-pKlioxins)" 

HxCDFs  (All  Hexachlorodibenzofurans)  . ".. 

Hexachloroethane  \ 

Hexachloropropylene _ i™"!! 

Indeno  (1,2,3-c,d)  pyrene .""."""I.~".IZ!!!! 

lodomethane „ I..".l". 

3-lodo-2-propynyl  n-butyteartamate "" 

Isobutyl  alcohol „ !.!!!!.!."! 

Isodrin IZ!™Z 

Isolan ...".Zi "...    " 

Isosafrole „ """'""'~""^'""'" 

Kepone  """""|^""' 

Methacrylonitrile  „. .ZZ..i 

Methanol .'"""""'""" 

Methapyrilene „ "™~Z 

Mefhiocarb  . „ „ _ Z." "."."""'" 

Methomyl  _ _ "."!!!!".I..r! !! 

Methoxychlor  „ _..!"!!!!" 

3-Methylcholanlhrene  """' 

4,4-Methylene  bis(2-chloroaniine)  !.""..."!!.!.".."! 

Methylene  chloride  ."!."!" 

Methyl  ethyl  ketone  "'""'Z""Z"""'i 

Methyl  isobutyl  ketone  ...„ !..'..".".."!!!."..! 

Methyl  methacrylate  _ ..!!!."".."!! 

Methyl  methansulfonate  ZZZ'ZZ. 

Methyl  parathion _ .".!!!.! 

Metok^arb "Z""""''Z  " 

Mexacart^ate „ "1."!!!..."!!!."!! 

Molinate  „ '"'Z"'Z"ZZ 

Naphthalene  „ „ .".!."!.!."!."!.."."""!." 

.  2-Naphthylamine '"Z. 

o-Nitroaniline ZZZi 

p-Nltroaniline „ „       ZZ... 

Nitrobenzene  _ ^.S.ZZSZZ. 

5-Nitro-o-tolukJine  ._ ZZZZZ^Z... 

o-Nitrophenol  _ „ "ZZ... 

p-Nitropheno(  „ Zi.Z"ZZZ^ 

N-Nitrosodiethylamine  _„ -...ZZZ^Z^ZZ 

N-Nitrosodimethylamine "Z^ZZ. 

N-Nltroso-di-n-buty«amine .*. Z...ZZZ1 

N-Nkrosomethylethylamine  SZ..i 

N-Nitrosonx)rpholine _ ZZZi 

N-Nitrosopiperidine „Z.Z.. 

N-Nitrosophyrrolidine ZZ^Z"ZZZ. 

Oxamyl  ZZZZZ~ZZ 

Parathkx)  "ZZ"Z.Z'Z. 

Total  PCBs  (sum  of  all  PCB  isomers,  oral  Arodoisi 

Pebulate  _ „ ' 

Pentachkyobenzene !.~ll.".l. 

PeCDDs  (AM  Pentachiorodibenzo-pHioxins)"       

PeCOFs  (All  Perttachlorodibenyofurans)  

Pentachloroethane  _ 

Pentachtofonitrobenzene ZZ. 

Pentachtorophend _ „." ZZ-ZZ 

Phenacetin .SZZZ. 

Phenanthrene 

Phenol  Z'ZZZZZ^ZZZ^ZZZi 

o-Phenylenediamine ZZZ^i 

Phorate  ..„ „ ZZZZZ 

Phthalic  acid "ZZZ~~"'   "'""' 

Ptrthafic  anhydribe 1 

Physostigmine  _ \ 

Physostigmine  salicylate 


CAS'  No. 


1024-57-3 
118-74-1 
87-6ft-3 
77-47-4 
NA 
NA 
67-72-1 
1888-71-7 
193-39-5 
74-88-4 
55406-53-6 
78-83-1 
45e-73-€ 
119-3&-0 
120-58-1 
143-50-8 
126-98-7 
67-56-1 
91-80-5 
2032-65-7 
16752-77-5 
72-43-5 
56-49-5 
101-14-4 
75-09-2 
78-93-3 
108-10-1 
80-62-6 
66-27-3 
298-O0-0 
1129-41-5 
315-18-4 
2212-67-1 
91-20-3 
91-59-8 
88-74-4 
100-01-6 
98-96-3 
99-55-8 
88-75-5 
100-02-7 
5&-18-5 
62-75-9 
924-16-3 
10596-95-6 
59-89-2 
100-75-4 
930-65-2 
23135-22-0 
56-38-2 
1336-36-3 
1114-71-2 
-     608-93-5 
NA 
NA 
76-01-7 
82-68-8 
87-86-5 
62-44-2 
85-01-8 
108-95-2 
95-54-5 
298-02-2 
100-21-0 
85-44-9 
57-47-6 
57-64-7 


Wastewater 
standard 


Concentration  in 
m^2 


0.016 

0.056 

0.066 

0.057 

0.00063 

0.00063 

0.055 

0.035 

0.0055 

0.19 

0.056 

5.6 

0.021 

0.056 

0.081 

0.0011 

0.24 

5.6 

0.081 

0.056 

0.028 

0.25 

0.0055 

0.50 

0.089 

0.28 

0.14 

0.14 

0.018 

0.014 

0.056 

0.056 

0.003 

0.059 

0.52 

0.27 

0.028 

0.068 

0.32 

0.028 

0.12 

0.40 

0.40 

0.40 

0.40 

0.40 

0.013 

0.013 

0.056 

0.014 

0.10 

0.003 

0.065 

0.000063 

0.000035 

0.055 

0.055 

0.089 

0.081 

0.059 

0.039 

0.056 

0.021 

0.055 

0.055 

0.056 

0.056 


Nonwastewater 
standard 


Cor>centratton  in 

mg/kg  3  unless 

noted  as  "mg/l 

TCLP- 


0.066 

10 

5.6 

2.4 

0.001 

0.001 

30 

30 

3.4 

65 

1.4 

170 

0.066 

1.4 

2.6 

0.13 

84 

0.75  m^  TCLP 

1.5 

1.4 

0.14 

0.18 

15 

30 

30 

36 

33 

160 

NA 

4.6 

1.4 

1.4 

1.4 

5.6 

NA 

14 

28 

14 

28 

13 

29 

28 

2.3 

17 

2.3 

2.3 

35 

35 

0.28 

4.6 

10 

1.4 

10 

0.001 

0.001 

6.0 

4.8 

7.4 

16 

5.6 

6.2 

5.6 

4.6 

28 

28 

1.4 

1.4 
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Regulated  constituent/common  name 


Promecart) 

Pronamtde  ...'.; 

Propham , 

Propoxur ; : 

Prosutfocarb  ...» 

Pyrene  « 

Pyridine „ 

Safrole  _ 

Silvex/2,4.5-TP  

1 .2,4.-5-Tetrachlorobenzene 

TCDDs  (All  Tetrachlorobidenzo-p-dioxins) 

TCDFs  (AM  Tetrachlorodibenzofurans) 

1,1,1.2-Tetrachloroethane „ 

1 ,1 .2.2-Tetrachloroethane 

Tetrachloroethylene 

2,3,4,6-Tetrachlofophenol  ..„ 

Thiodicart) 

Thjophanate-methyl 

Tirpate 

Toluene 

Toxaphene 

Triallate 

Tribronnomethane/Bromoform  

2,4,6-Tribromophenol 

1 .2,4-Trichlorobenzene 

1,1,1  -Trichloroettiane  

1,1 .2-Trichloroethane  

Trichloroethylene  

Trichlorofnonofluoromethane 

2,4,5-Trichlorophenol _ 

2,4,6-TrichotorphenoJ 

2,4,5-Trichlofophenoxyacetic  acid/2,4,5-T 

1 ,2,3-Trichloropfopane 

1 ,1 ,2-Trichloro-l  ,2,2-trifluoroettiane 

Triethylamine  ™ „ 

tris-(2,3-Dlbromopfopyl)  phosphate _ 

Vemolate  

Vinyl  chloride  

Xylenes-mixed  isomers  (sum  of  o-,  m-,  and  p-xylene  concentrations) 

AntirTX)ny 

Arsenic 

Barium  

Beryllium 

Cadmium  : ^ 

Chromium  (Total)  

Cyanides  (Total)* 

Cyanides  (AnDenaWe)* 

Fluoride^ , 

Lead 


Mefcury-Nonwastewater  from  Retort 

Mercury-All  Others  

Nickel 

Selenium 

Silver 

Sulfide 

Thallium  

Vanadiums  

Zinc* 


Wastewater 

Nonwastewater 

standard 

standard 

CAS '  No. 

Concentration  in 

Concentration  in 

mg/kg  ^  unless 
noted  as  "mg/l 

mg/|2 

TCLP" 

2631-37-0 

0.056 

14 

23950-58-5 

0.093 

1.5 

122-42-9 

0.056 

14 

114-26-1 

0.056 

14 

52888-80-9 

0.003 

1.4 

129-00-0 

0.067 

8.2 

110-86-1 

0.014 

16 

94-59-7 

0.081 

22 

93-72-1 

0.72 

7.9 

95-94-3 

0.055 

14 

NA 

0.000063 

0.001 

NA 

0.000063 

0.001 

630-20-6 

0.057 

6.0 

79-34-€ 

0.057 

6.0 

127-18-4 

0.056 

6.0 

58-90-2 

0.030 

7.4 

59669-26-0 

0.019 

14 

23564-05-8 

0.056 

1.4 

26419-73-8 

0.056 

0.28 

108-68-3 

0.080 

10 

8001-35-2 

0.0095 

2.6 

2303-17-5 

0.003 

1.4 

75-25-2 

0.63 

15 

118-79-6 

0.035 

7.4 

120-82-1 

0.055 

19 

71-55-6 

0.054 

6.0 

79-00-5 

0.054 

60 

79-01-6 

0.054 

6.0 

75-69-4 

0.020 

30 

95-95-4 

0.18 

7.4 

88-06-2 

0.035 

7.4 

93-76-5 

0.72 

7.9 

96-18-4 

0.85 

30 

76-13-1 

0.057 

30 

101-44-8 

0.081 

1.5 

126-72-7 

0.11 

0.10 

1929-77-7 

0.003 

14 

75-01-^ 

0.27 

60 

1330-20-7 

0.32 

30 

7440-36-0 

1.9 

2.1  mg/l  TCLP 

7440-38-2 

14 

5.0  mg/l  TCLP 

7440-39-3 

1.2 

7.6  mg/l  TCLP     . 

7440-41-7 

0.82 

0.014  mg/l  TCLP 

7440-43-9 

0.69 

0.19  mg/l  TCLP 

7440-47-3 

2.77 

0.86  mg/l  TCLP 

57-12-5 

1.2 

590 

57-12-5 

0.86 

30 

16964-48-8 

35 

NA 

7439-92-1 

0.69 

0.37  mg/l  TCLP 

7439-97-6 

NA 

0.20  mg/l  TCLP 

7439-97-6 

0.15 

0.025  mg/l  TCLP 

7440-02-0 

3.98 

5.0  mg/l  TCLP 

7782-49-2 

0.82 

0.16  mg/l  TCLP 

7440-22-4 

0.43 

0.30  mg/l  TCLP 

8496-25-8 

14 

NA 

7440-28-0 

14 

0.078  mg/l  TCLP 

7440-62-2 

4.3 

0.23  mg/l  TCLP 

7440-66-6 

2.61 

5.3  mg/l  TCLP 

UMI 


'  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
with  ifs  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

2  Concentration  standard*  for  wastewaters  are  expressed  in  mg/l  are  tased  on  analysis  of  composite  samples. 

3  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  In  accordance  with  the  technical  requirements  of  40  CFR  part  264,  sutipart  O 
or  40  CFR  part  265,  sutjpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  In  accordance  with  applicable  technical  require- 
ments. A  facility  may  comply  with  ttiese  treatnnent  standards  according  to  provisions  In  40  CFR  268.40(d).  All  concentration  standards  for 
rwnwastewaters  are  based  on  analysis  of  grab  samples. 


"Both  Cyanides  (Total)  arid  Cyanides  (Amenable)  for  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012  found  in  "Tp^f  Mpth<v^ 

5  These  constituents  are  not  "underlying  hazardous  constituents"  In  characteristic  wastes,  according  to  the  definition  at  §268  2{i) 
NOTE:  NA  means  not  applicable. 

21.  Appendix  XI  is  added  to  part  268  to  read  as  follows: 

APPENDIX  XI  TO  Part  268.-Metal  Bearing  Wastes  Prohibited  From  Dilution  in  a  Combustion  Unit  According 

TO  40  CFR  268.3(b) ' 


Waste  code 


D004 
D005 
D006 
D007 
D008 
D009 
D010 
D011 
F006 


F007 
F008 
F009 
F010 
F011 
F012 
F019 

K002 

K003 

K004 

K005 

K006 

K007 

K008 

K061 

K069 

K071 

K100 

K106" 

P010 

P011 

P012 

P013 

P015 

P029 

P074 

P087  , 

P099  . 

P104  . 

P1 13  . 

P114  . 

P1 15  . 

P119  . 

P120  . 

P121  . 

U032  . 

U145  . 

U151  . 

U204  . 

U205  . 

U216  . 

U217  . 


Waste  description 


Toxicity  Characteristic  for  Arsenic. 

Toxicity  Characteristic  for  Barium. 

Toxicity  Characteristic  for  Cadmium. 

Toxicity  Characteristic  for  Chromium. 

Toxicity  Characteristic  for  Lead. 

Toxicity  Cfiaracteristic  for  Mercury. 

Toxicity  Characteristic  for  Selenium 

Toxicity  Characteristic  for  Silver. 

Wastewater  treatment  sludges  from  electroplating  operations  except  from  the  following  processes:  (1)  sulfunc  acid  anodizmq  of 
aluminurri;  (2)  tin  plating  carbon  steel;  (3)  zinc  plating  (segregated  basis)  on  carbon  steel;  (4)  aluminum  or  zinc-plating  on  car- 
bon steel;  5)  cleaning/stnppmg  associated  with  tin.  zinc  and  aluminum  plating  on  carbon  steel;  and  (6)  chemical  etchinq  and 
milling  of  aluminum.  ^ 

Spent  cyanide  plating  bath  solutions  from  electroplating  operations. 

Plating  bath  residues  from  the  bottom  of  plating  baths  from  electroplating  operations  where  cyanides  are  used  in  the  process 

Spent  stnpping  and  cleaning  bath  solutions  from  electroplating  operations  where  cyanides  are  used  In  the  process 

Quenching  bath  residues  from  oil  baths  from  metal  treating  operations  where  cyanides  are  used  in  the  process 

Spent  cyanide  solutions  from  salt  bath  pot  cleaning  from  metal  heat  treating  operations 

Quenching  waste  water  treatment  sludges  from  metal  heat  treating  operations  where  cyanides  are  used  m  the  process 

Wastewater  treatment  sludges  from  the  chemical  conversion  coating  of  aluminum  except  from  zirconium  phosphatinq  m  alu- 
minum car  washing  when  such  phosphating  is  an  exclusive  conversion  coating  process 

Wastewater  treatment  sludge  from  the  production  of  chrome  yellow  and  orange  pigments 

Wastewater  treatment  sludge  from  the  production  of  molybdate  orange  pigments. 

Wastewater  treatment  sludge  from  the  production  of  zinc  yellow  pigments. 

Wastewater  treatment  sludge  from  the  production  of  chrome  green  pigments. 

Wastewater  treatment  sludge  from  the  production  of  chrome  oxide  green  pigments  (anhydrous  and  hydrated) 

Wastewater  treatment  sludge  from  the  production  of  iron  blue  pigments. 

Oven  residue  from  the  production  of  chrome  oxide  green  pigments. 

Emission  control  dust/sludge  from  the  primary  production  of  steel  In  electric  furnaces. 

Emission  control  dust/sludge  from  secondary  lead  smelting. 

Brine  purification  muds  from  the  mercury  cell  processes  in  chlorine  production,  where  separately  prepurified  bnne  is  not  used 

Waste  leaching  solution  from  acid  leaching  of  emission  control  dusVsludge  from  secondary  lead  smelting 

Sludges  from  the  mercury  cell  processes  for  making  chlorine. 

Arsenic  acid  HjAsO*. 

Arsenic  oxide  As;0<. 

Arsenic  trioxide. 

Barium  cyanide. 

Beryllium. 

Copper  cyanide  Cu(CN). 

Nickel  cyanide  Ni(CN):. 

Osmium  tetroxkje. 

Potassium  silver  cyanide. 

Silver  cyanide. 

Thallic  oxide. 

Thallium  (1)  selemte. 

Thallium  (I)  sulfate. 

Ammonium  vanadate. 

Vanadium  oxkJe  V^Os. 

Zinc  cyanide. 

Calcium  chromate. 

Lead  phosphate. 

Mercury. 

Selenious  acid. 

Selenium  disulfide. 

Thallium  (I)  chkjride. 

Thallium  (1)  nitrate. 


'  A  combustion  unit  is  defined  as  any  thermal  technology  subject  to  40  CFR  part  264.  subpart  0;  part  265.  subpart  O;  and/or  part  266.  subpart 
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PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 


Authority:  42  U.S.C.  9602;  33  U.S.C.  1 321       by  adding  the  following  entries  to  Table 
and  1361.  2  in  chronological  order  by  effective 

date  in  the  Federal  Register: 

23.  Section  271.1(j)  is  amended  by 


adding  the  following  entries  to  Table  1       §271.1    Purpose  and  scope. 
22.  The  authority  citation  for  part  271      ;„  chronological  order  by  date  of  ..... 

continues  to  read  as  follows:  publication  in  the  Federal  Register,  and         (j)  *  *  * 

Table  l.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  ref- 
erence 


Effective  date 


[Insert  date  of  publication  of    Land  Disposal  Restrictions  Phase  III— Oecharacterized    [Insert  FP  page  numbers 
final  njle  in  the  Federal           Waste-   waters.    Carbamate   and   Organobromine       of  final  niki\. 
Register  (FR)].  Wastes,  and  Spent  Aluminum  Potliners  in  §268.39.   


[Insert  date  of  90  days 
from  date  of  publication 
of  fit}al  rule^. 


Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


(Insert  date  90  days  from 

date  of  put>lication  of  final 

njte]. 
[Insert  date  2  years  from 

date  of  put>lication  of  final 

rule). 


Prohibition  on  land  disposal  o«  newty  listed  and  idenb-    3004(g)(4)  (C)  and 
fied  wastes..  3004(m). 

Prohibitioo  on  land  disposal  of  radioactive  waste 
mixed  with  the  newty  listed  or  identified  wastes,  in- 
cluding soil  and  det)ris. 

3004(g)(4)  (C)  and  3004 
(m). 


Federal  register  ref- 
erence 


(Insert  date  of  publication 
of  final  rule)  FR  [Insert 
FR  page  numbers]. 


OMo. 
Ditto. 


jFR  Doc.  95-4746  Fil«d  3-1-95;  8.45  am) 

BILUNO  CODE  6S6ft-S»-P 


Thursday 
March  2,  1995 


Part  III 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  the  Pacific  Coast  Population 
of  the  Western  Snowy  Plover;  Proposed 
Rule 


UMI 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AD10 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Pacific  Coast 
Population  of  the  Western  Snowy 
Plover 

AGENCY:  Fish  and  Wildlife  Service, 

Irilerior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
S«!r\'ice  (Service)  proposes  to  designate 
28  areas  along  the  coast  of  California, 
Oregon,  and  Washington  as  critical 
hahitat  for  the  Pacific  coast  vertebrate 
population  segment  of  the  western 
snowy  plover  [Charadrius  alexandrimis 
nivosus).  This  small  shorebird  is  listed 
as  a  threatened  species  under  the 
pjidangered  Species  Act  of  1973.  as 
amended  (Act).  Critical  habitat 
designation  would  provide  additional 
protection  under  section  7  of  the  Act 
with  regard  to  activities  that  require 
Federal  agency  action.  As  required  by 
section  4  of  the  Act,  the  Service  will 
consider  economic  and  other  relevant 
impacts  prior  to  making  a  final  decision 
on  the  size  and  configuration  of  critical 
habitat. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  May  31. 
1995.  Public  hearing  requests  must  be 
received  by  April  17.  1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Joel  Medlin.  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Service.  Sacramento 
Field  Office,  2800  Cottage  Way,  Room 
F-1H03,  Sacramento.  CA  9582.5-184B. 
Comments  and  materials  received  will 
hr  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  addre.ss. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kar»?n  I.  Miller.  Sacramonto  Field  Office 
(nee  ADDRESSES  section)  telephone  91R/ 
979-2725.  facsimile  916/979-2723. 

SUPPLEMENTARY  INFORMATION: 

Background 

Previous  Fademl  Actions 

On  March  24.  1988.  the  Service 
received  a  petition  from  Dr.  |.P.  Myers 
of  the  National  Audubon  Society  to  list 
the  Pacific  coast  population  of  the 
western  snowy  plover  as  a  threatened 
species  under  the  Act.  On  November  14. 
1988.  the  Service  published  a  90-day 
petition  finding  (53  FR  45788)  that 
substantial  information  had  been 


presented  indicating  the  requested 
action  may  be  warranted.  At  that  time, 
the  Service  acknowledged  that 
questions  pertaining  to  the  demarcation 
of  the  subspecies  and  significance  of 
interchange  between  coastal  and  interior 
stocks  of  the  subspecies  remained  to  be 
answered.  Public  comments  were 
requested  on  the  status  of  the  coastal 
population  of  the  western  snowy  plover. 
A  status  review  of  the  entire  subspecies 
had  been  in  progress  since  the  Service's 
December  30. 1982,  Vertebrate  Notice  of 
Review  (47  FR  58454).  In  that  notice,  as 
in  subsequent  notices  of  review 
(September  18, 1985  (50  FR  37958); 
January  6, 1989  (54  FR  554)).  the 
western  snowy  plover  was  included  as 
a  category  2  candidate.  Category  2 
encompasses  species  for  which 
information  now  in  possession  of  the 
Service  indicates  that  proposing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  proposed  rules.  The  public 
comment  period  on  the  petition  was 
closed  on  July  11, 1989  (54  FR  26811, 
June  26. 1989). 

In  September  1989.  the  Service 
completed  a  status  report  on  the  western 
snowy  plover.  Based  on  the  best 
scientific  and  commercial  data 
available,  including  comments 
submitted  during  the  status  review,  the 
Service  made  a  12-month  petition 
finding  on  June  25,  1990,  that  the 
petitioned  action  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)oftheAct. 

On  January  14. 1992  (57  FR  1443).  the 
Service  published  a  proposal  to  list  the 
coastal  population  of  the  western  snowy 
plover  as  a  threatened  species.  After  a 
review  of  the  best  scientific  and 
commercial  available  and  all  comments 
received  in  response  to  the  proposed 
rule,  the  Service  published  a  final  ride 
to  list  the  coastal  population  of  the 
western  snowy  plover  as  a  threatened 
species  on  March  5. 1993  (58  FR  12864), 
and  thereby  activated  the  protections 
applicable  to  listed  species.  The  Service 
did  not  propose  to  designate  critical 
habitat  for  the  snowy  plover  within  the 
proposed  or  final  listing  rulemaking 
because  the  Service  found  that  critical 
habitat  was  not  then  determinable.  The 
Service  now  has  the  information  needed 
for  a  critical  habitat  proposal. 

Ecological  Considerations   ' 

The  western  snowy  plover,  which  is 
one  of  twelve  subspecies  of  the  snowy 
plover  (Rittinghaus  1961  in  Jacobs 
1986).  is  a  small,  pale  colored  shorebird 
with  dark  patches  on  cither  side  of  the 


upper  breast.  The  species  was  first 
described  in  1758  by  Linnaeus 
(American  Ornithologists'  Union  1957). 
For  a  complete  discussion  of  the  ecology 
and  life  history  of  this  subspecies,  see 
the  Service's  March  5.  1993,  final  rule 
listing  the  coastal  population  of  the 
western  snowy  plover  as  a  threatened 
species  (58  FR  12864). 

The  Pacific  coast  population  of  the 
western  snowy  plover  breeds  in  loose 
colonies  primarily  on  coastal  beaches 
from  southern  Washington  to  southern 
Baja  California.  Me.xico.  On  the  Pacific     - 
coast,  larger  concentrations  of  breeding 
birds  occur  in  the  south  than  in  the 
north,  suggesting  that  the  center  of  the 
plovers'  coastal  distribution  lies  clost^r 
to  the  .southern  boundary  of  California 
(Page  and  Stenzel  1981).  In  Baja 
California.  Mexico,  snowy  plovers  are 
distributed  across  28  sites,  with 
concentrations  at  six  coastal  lakes  (Dra. 
Graciela  De  La  Graza  Garcia,  Director 
General  of  Conservation  Ecology  and 
Natural  Resources.  United  States  of 
Mexico,  in  litt.,  1992).  Other  less 
common  nesting  habitat  includes  salt 
pans,  coastal  dredged  spoil  disposal 
sites,  dry  salt  ponds,  and  salt  pond 
levees  and  islands  (Widrig  1980,  Wilson 
1980,  Page  and  Stenzel  1981).  Sand 
spits,  dune-backed  beaches,  unvegetated 
beach  strands,  open  areas  around 
estuaries,  and  beaches  at  river  mouths 
are  the  preferred  coastal  habitats  for 
nesting  (Stenzel  et  al.  1981.  Wilson 
1980). 

Based  on  the  most  ret:ent  surveys,  a 
total  of  28  snowy  plover  breeding  sites 
or  areas  currently  occur  on  the  Pacific 
Coast  of  the  United  States.  Two  sites 
occur  in  southern  Washington — one  at 
Leadbetter  Point,  in  Willapa  Bay 
(Widrig  1980).  and  the  other  at  Damon 
Point,  in  Grays  Harbor  (Anthony  1985). 
In  Oregon,  nesting  birds  were  recorded 
in  6  locations  in  1990  with  3  sites 
(Bayocean  Spit.  North  Spit  Coos  Bay 
and  spoils,  and  Bandon  State  Park- 
Floras  Lake)  supporting  81  percent  of 
the  total  coastal  nesting  population 
(Oregon  Department  of  Fish  and 
Wildlife,  unpubl.  data.  1991).  A  total  of 
20  plover  breeding  areas  currently  occur 
in  coastal  California  (Page  (^t  ol.  1991). 
Eight  areas  support  78  percent  of  the 
California  coastal  breeding  population: 
San  Francisco  Bay,  Monterey  Bay. 
Morro  Bay.  the  Cullendar-Mussel  Rock 
Dunes  area,  the  Point  Sal  to  Point 
Conception  area,  the  Oxnard  lowland, 
Santa  Rosa  Island,  and  San  Nicolas 
Island  (Page  et  al.  1991). 

The  coastal  population  of  the  western 
snowy  plover  consists  of  both  resident 
and  migratory  birds.  Some  birds  winter 
in  the  same  areas  used  for  breeding 
(Warriner  et  al.  1986.  Wilson-Jacobs. 


pers.  comm.  in  Page  et  al.  1986).  Other 
birds  migrate  either  north  or  south  to 
wintering  areas  (Warriner  et  al.  1986). 
Plovers  occasionally  winter  in  southern 
coastal  Washington  (Brittell  et  al.  1976). 
The  recent  discovery  of  snowy  plovers 
wintering  near  Cape  Shoalwater  in 
Pacific  County,  Washington,  represents 
the  northernmost  record  of  wintering 
snowy  plovers  on  the  Pacific  coast 
(Scott  Richardson.  Washington 
Department  of  Wildlife,  pers.  comm.. 
1994).  From  43  to  81  plovers  wintered 
on  the  Oregon  coast  between  1982- 
1990.  primarily  on  3  beach  segments 
(Oregon  Department  of  Fish  and 
Wildlife  1994).  The  majority  of  birds, 
however,  winter  south  of  Bodega  Bay, 
California  (Page  et  al.  1986).  Wintering 
plovers  occur  in  widely  scattered 
locations  on  both  coasts  of  Baja 
California  and  significant  numbers  have 
been  observed  on  the  mainland  coast  of 
Mexico  at  least  as  far  south  as  San  Bias, 
Nayarit  (Page  et  al.  1986).  Many  interior 
birds  west  of  the  Rocky  Mountains 
winter  on  the  Pacific  coast  (Page  et  al. 
1986,  Stern  et  al.  1988).  Birds  winter  in 
habitats  similar  to  tho.se  used  during  the 
nesting  season. 

Widely  varying  nest  success 
(percentage  of  nests  hatching  at  least 
one  egg)  and  reproductive  success 
(number  of  young  fledged  per  female, 
pair,  or  nest)  are  reported  in  the 
literature.  Nest  success  ranges  from  0  to 
80  percent  for  coastal  snowy  plovers 
(Widrig  1980.  Wilson  1980,  Saul  1982, 
Wilson-Jacobs  and  Dorsey  1985, 
Wickham  unpubl.' data  in  Jacobs  1986, 
Warriner  et  al.  1986).  Instances  of  low 
nest  success  have  been  attributed  to  a 
variety  of  factors,  including  predation. 
human  disturbance,  and  inclement 
weather  conditions.  Reproductive 
success  ranges  from  0.05  to  2.40  young 
fledged  per  female,  pair  or  nest  (Page  et 
al.  1977,  Widrig  1980.  Wilson  1980, 
Saul  1982.  Warriner  et  al.  1986,  Page 
1988).  Page  et  al.  (1977)  estimated  that 
snowy  plovers  must  fledge  0.8  young 
per  female  to  maintain  a  stable 
population.  Reproductive  success  falls 
far  short  of  this  threshold  al  many 
nesting  sites  (Widrig  1980.  Wilson  1980, 
Warriner  et  al.  1986,  Page  1988  Page 
1990). 

Management  Considerations 

Historic  records  indicate  that  nesting 
western  snowy  plovers  were  once  more 
widely  distributed  in  coastal  California. 
Oregon,  and  Washington  than  they  are 
currently.  In  coastal  California,  snowy 
plovers  bred  at  53  locations  prior  to 
1970  (Page  and  Stenzel  1981).  Since  that 
time,  no  evidence  of  breeding  birds  has 
been  found  at  33  of  these  53  sites, 
representing  a  62  percent  decline  in 


breeding  sites  (Page  and  Stenzel  1981). 
The  greatest  losses  of  breeding  habitat 
were  in  southern  California,  within  the 
central  portion  of  the  snowy  plover's 
coastal  breeding  range.  In  Oregon, 
snowy  plovers  historically  nested  at  29 
locations  on  the  coast  (Charles  Bruce, 
Oregon  Department  of  Fish  and 
Wildlife,  pers.  comm..  1991).  In  1990 
only  6  nesting  colonies  remained, 
representing  a  79  percent  decline  in 
active  breeding  sites.  In  Washington, 
snowy  plovers  formerly  nested  in  at 
leaiJt  5  sites  on  the  coast  (Eric  Cummins, 
pers.  comm.,  1991).  Today  only  2 
colony  sites  remain  active,  representing, 
at  minimum,  a  60  percent  decline  in 
breeding  sites. 

In  addition  to  loss  of  nesting  sites,  the 
plover  breeding  population  in 
California,  Oregon,  and  Washington  has 
declined  17  percent  between  1977  and 
1989  (Page  et  al.  1991).  Declines  in  the 
breeding  population  have  been 
specifically  documented  in  Oregon  and 
California.  Breeding  season  surveys 
along  the  Oregon  coast  from  1978  to 
1993  show  that  the  number  of  aduH 
snowy  plovers  has  declined 
significantly  at  an  average  annual  rate  of 
about  7  percent  (Oregon  Department  of 
Fish  and  Wildlife  1994).  The  number  of 
adults  has  declined  from  a  high  of  142 
adults  in  1981  to  a  low  of  30  adults  in 
1992  (Oregon  Department  of  Fish  and 
Wildlife  1994;  Randy  Fisher,  Oregon 
Department  of  Fish  and  Wildlife,  in  litt.. 
1992).  If  the  current  trend  continues, 
breeding  snowy  plovers  could  disappear 
from  coa.stal  Oregon  by  1999.  In  1981. 
the  coastal  California  breeding 
population  of  snowy  plovers  was 
estimated  to  be  1,565  adults  (Page  and 
Stenzel  1981).  In  1989.  surveys  revealed 
1,386  plovers  (Page  et  al.  1991).  an  11 
percent  decline  in  the  breeding 
population.  The  population  decline  in 
California  may  be  greater  than 
indicated;  the  1989  survey  results  are 
considered  more  reliable  than  the  earlier 
e.stimates,  which  may  have 
underestimated  the  overall  population 
size  (Gary  Page,  pers.  comm.,  1991). 

Although  there  are  no  historic  data  for 
Washington,  it  is  doubtfiil  that  the 
.snowy  plover  breeding  population  in 
Washington  was  ever  very  large  (Brittell 
et  al.  1976).  However,  loss  of  nesting 
sites  in  this  state  probably  has  resulted 
in  a  reduction  in  their  overall 
population  size.  In  recent  years,  fewer 
than  30  birds  have  nested  on  the 
southern  coast  of  Washington  (James 
Atkinson,  pers.  comm,  1990;  Eric 
Cummins,  pers.  comm..  1991).  In  1991. 
only  one  successful  brood  was  deteded 
in  the  Slate  (Tom  Juelson,  Washington 
Department  of  Wildlife,  in  litt..  1992). 


Survey  data  also  indicate  a  decline  in 
wintering  snowy  plovers,  particulariy  in 
southern  California.  The  number  of 
snowy  plovers  observed  during 
Christmas  Bird  Counts  from  1962  to 
1984  significantly  decreased  in  southern 
California  despite  an  increase  in 
observer  participation  in  the  counts 
(Page  et  al.  1986).  This  observed  decline 
was  not  accompanied  by  a  significant 
loss  of  wintering  habitat  over  the  same 
time  period  (Page  et  ol.  1986). 

The  most  important  form  of  habitat 
loss  to  coastal  breeding  snowy  plovers 
has  been  encroachment  of  European 
beachgrass  (Ammophila  arenaria).  This 
non-native  plant  was  introduced  to  the 
west  coast  around  1898  to  stabilize 
dunes  (Wiedemann  1987).  Since  then  it 
has  spread  up  and  down  the  coast  and 
now  is  found  from  British  Columbia  to 
southern  California  (Ventura  County). 
European  beachgrass  is  currently  a 
major  dune  plant  at  about  50  pert:ent  of 
California  breeding  sites  and  all  of  those 
in  Oregon  and  Washington  (J.P.  Myers, 
National  Audubon  Society,  in  litt.. 
1988).  Stabilizing  sand  dunes  with 
European  beachgrass  has  reduced  the 
amount  of  unvegetated  area  above  the 
tideline.  decreased  the  width  of  the 
beach,  and  incu^ased  its  slope.  These 
(Jianges  have  reduced  the  amount  of 
potential  snowy  plover  nesting  habitat 
on  many  beaches  and  may  hamper 
brood  movements.  The  beachgrass 
community  also  provides  habitat  for 
snowy  plover  predators  that  historit:ally 
would  have  been  largely  precluded  by 
the  lack  of  cover  in  the  dune 
community.  Cost  effective  methods  to 
control  or  eradicate  European 
beachgrass  have  not  yet  been  found. 
In  the  habitat  remaining  for  snowy 
plover  nesting,  human  activity  (e.g.. 
walking,  jogging,  running  pets, 
horseback  riding,  off-road  vehicle  use, 
and  beach  raking)  is  a  key  factor  in  the 
ongoing  decline  in  snowy  plover  coastal 
breeding  sites  and  breeding  populations 
in  California.  Oregon,  and  Washington. 
The  nesting  sea-son  of  the  western 
snowy  plover  (mid-Marcii  to  mid- 
September)  coincides  vnth  th*e  season  of 
greatest  human  use  on  beaches  of  the 
west  coast  (Memorial  Day  through  I^bor 
Day).  Human  activities  detrimental  to 
nesting  snowy  plovers  include 
unintentional  disturbance  and 
trampling  of  eggs  and  chicks  by  people 
and  unleashed  pets  (Stenzel  et  al.  1981, 
Warriner  et  al.  1986,  P.  Persons,  in  litt., 
1992),  off-road  vehicle  use  (Widrig 
1980,  Stenzel  et  al.  1981.  Anthony  1985. 
Warriner  et  al.  1986,  Page  1988.  Philip 
Persons,  in  litt.,  1992):  horseback  riding 
(Woolington  1985,  Page  1988,  Philip 
Persons,  in  litt.,  1992);  and  beach  raking 
(Stenzel  et  al.  1981).  Page  et  al.  (1977) 
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found  that  snowy  plovers  were 
disturbed  more  than  twice  as  often  by 
.such  human  activities  than  all  other 
natural  causes  combined. 

In  the  few  instances  where  human 
intrusion  into  snowy  plover  nesting 
areas  has  been  precluded  either  through 
area  closures  or  by  natural  events, 
nesting  success  has  improved.  The 
average  number  of  young  fledged  per 
nesting  pair  increased  from  0.75  to  2.00 
after  the  nesting  site  at  Leadbetter  Point. 
Washington  was  closed  to  human 
activities  (Saul  1982).  Similarly,  vehicle 
closure  on  a  portion  of  Pismo  Beach, 
California,  led  to  an  eight-fold  increase 
in  the  nesting  plover  population  (\V. 
David  Shuford,  Point  Reyes  Bird 
Observatory,  in  litt.  1989).  After  beach 
access  was  virtually  eliminated  by  the 
1989  earthquake,  fledging  success 
increased  16  percent  at  Moss  Landing 
Beach,  California  (Page  1990). 

Predation  by  mammalian  and  avian 
predators  is  a  major  concern  at  a 
number  of  nesting  sites.  Western  snowy 
plover  eggs,  chicks,  and  adults  are  taken 
by  a  variety  of  avian  and  mammalian 
predators.  These  losses,  particularly  to 
avian  predators,  are  exacerbated  by 
human  disturbances.  Of  the  many 
predators,  American  crows  [Corvus 
brachyrhynchos).  ravens  (C.  corax],  and 
red  fox  (Vulpes)  have  had  a  significantly 
adverse  effect  on  reproductive  success 
at  several  colony  sites  (Wilson-Jacobs 
and  Meslow  1984,  Page  1988,  John  and 
Jane  Warriner.  Point  Reyes  Bird 
Observatory,  in  litt.,  1989,  Page  1990, 
Stern  et  al.  1991).  Accumulation  of  trash 
at  beaches  attracts  these  as  well  as  other 
predators  (Stem  et  al.  1990,  Hogan 
1991). 

At  most  active  breeding  sites  few 
measures  have  been  implemented 
speciflcally  to  protect  snowy  plovers. 
Artificial  measures  have  been  used  at 
several  nesting  sites  to  improve  snowy 
plover  ne.sting  success.  In  1991,  the 
California  Department  of  Parks  and 
Recreation  and  the  Service  conducted 
plover  nest  enclosure  studies  on 
National  Wildlife  Refuge  and  State 
property  in4he  Monterey  area.  Hatching 
success  of  plover  nests  in  enclosures 
was  81  percent  as  compared  to  28 
percent  for  unprotected  nests  (Richard 
G.  Rayburn,  California  Department  of 
Parks  and  Recreation,  in  litt..  1992, 
Elaine  Harding-Smith,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1992). 
Use  of  nest  enclosures  at  Coos  Bay 
North  Spit  resulted  in  up  to  88  percent 
nesting  success,  compared  to  as  low  as 
9  percent  success  for  unprotected  nests 
(Stern  et  al.  1991,  Randy  Fisher,  in  litt.. 
1992).  Nest  enclosures  continue  to  be 
used  at  the  above  sites.  The  Service 
recently  finalized  a  predator 


management  plan  for  Salinas  River 
National  Wildlife  Refuge,  which 
proposes  management  measures  to 
reduce  red  fox  populations  on  the 
Refuge  (Parker  and  Takekawa  1993). 

In  a  few  areas  in  California,  including 
the  Marine  Corps  Base  at  Camp 
Pendleton,  plovers  have  benefitted 
somewhat  from  protective  measures 
taken  for  the  endangered  California  least 
tern  [Sterna  antillarum  browni).  At 
Vandenberg  Air  Force  Base  in  southern 
California,  beaches  are  closed  to  all  foot 
and  vehicular  traffic  during  the  least 
tern  nesting  season  (Donna  Brewer,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1991).  Dogs  and  cattle  have  been 
restricted  from  some  beaches  at  Point 
Reyes  National  Seashore  (Gary  Page, 
pers.  comm.,  1991),  and  some  beaches 
on  Federal  land  in  Oregon  have  been 
closed  to  vehicles  to  protect  plovers  and 
other  wildlife  (Charles  Bruce,  pers. 
comm.,  1991).  Leadbetter  Point  in 
Washington  (Fish  and  Wildlife  Service), 
a  5-acre  spoil  disposal  site  in  Coos  Bay 
(Bureau  of  Land  Management),  and  a  25- 
acre  spoil  disposal  site  in  Coos  Bay 
(Corps  of  Engineers)  are  the  only  nesting 
sites  where  human  access  has  been 
restricted  in  the  past  specifically  for 
plover  nesting.  In  1993,  at  Oregon 
Dunes  National  Recreation  Area,  the 
Forest  Service  used  temporary  fencing 
and  signing  to  direct  beach  visitors 
away  from  snowy  plover  nesting  areas. 
At  Coos  Bay,  Oregon,  the  Corps  of 
Engineers  is  proposing  two  projects  to 
create  or  improve  plover  nesting  habitat 
using  dredged  spoils. 

Relationship  to  Recovery 

Section  2(c)(1)  of  the  Act  declares  that 
"all  Federal  departments  and  agencies 
shall  seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act."  Section  3(3)  of 
the  Act  defines  conservation  as  the  use 
of  all  methods  and  procedures  needed 
to  recover  an  endangered  or  threatened 
species  to  the  point  at  which  it  no 
longer  needs  to  be  listed  under  the  Act. 
The  Act  mandates  the  conservation  of 
listed  species  through  different 
mechanisms,  such  as  section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
de.struction  or  adverse  modification  of 
designated  critical  habitat);  section  9 
(prohibition  of  taking  of  listed  species); 
section  10  (wildlife  research  permits, 
and  other  permits  based  on  con.servation 
plans):  section  6  (cooperative 


agreements  and  Federal  grants):  section 
5  (land  acquisition);  and  research. 

A  recovery  plan  under  section  4(f)  of 
the  Act  is  the  "umbrella"  that 
eventually  guides  all  of  these  activities 
and  promotes  species'  conservation  and 
eventual  delisting.  Recovery  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management,  so  that  the  species'  status 
may  improve  to  where  it  may  be 
removed  from  the  list  of  endangered  and 
threatened  wildlife  and  plants.  Recovery 
plans  usually  include  management 
recommendations  for  areas  proposed  or 
designated  as  critical  habitat. 

The  Service  considers  the 
conservation  of  a  species  in  a 
designation  of  critical  habitat.  The 
designation  of  critical  habitat  will  not, 
in  itself,  result  in  the  recovery  of  the 
species,  but  is  one  of  several  measures 
available  to  contribute  to  conservation 
of  the  species.  Critical  habitat  helps 
focus  conservation  activities  by 
identifying  areas  that  contain  es.sential 
habitat  features  (primary  constituent 
element;?)  that  require  special 
management.  The  protection  given 
critical  habitat  under  section  7  also 
immediately  increases  the  protection 
given  to  these  primary  constituent 
elements  and  essential  areas  and 
preserves  options  for  the  long-term 
conservation  of  the  species.  The 
protection  of  these  areas  may  also 
shorten  the  time  needed  to  achieve 
recovery.  Designation  of  critical  habitat 
also  heightens  the  awareness  of  the 
public  and  agencies  of  species 
conser\'ation  needs. 

Designating  critical  habitat  does  not 
create  a  management  plan,  establish 
numerical  population  goals,  or  prescribe 
specific  management  actions,  and  it  has 
no  direct  effect  on  areas  not  designated. 
Specific  management  recommendations 
for  critical  habitat  are  addressed  in 
recovery  plans,  management  plans,  and 
section  7  consultations.  Areas  outside  of 
critical  habitat  also  may  have  an 
important  role  in  conservation  of  a 
li.sted  species.  A  designation  of  critical 
habitat  may  be  reevaluated  and  revised 
at  any  time  that  new  information 
indicates  changes  are  warranted.  In 
considering  whether  to  designate 
critical  habitat,  the  Ser\'ice  will  evaluate 
whether  land  management  plans, 
recovery  plans,  or  other  conservation 
strategies  have  been  developed  and  fully 
implemented  that  may  reduce  the  need 
for  the  additional  protection  provided 
by  a  critical  habitat  designation. 


Critical  Habitat 

Definition 

Critical  habitat,  as  defined  by  section 
3  of  the  Act  (16  U.S.C.  1532)  means  (i) 
the  specific  areas  within  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  e.ssential  for  the 
conservation  of  the  species.  The  term 
"conservation"  as  defined  in  section 
3(3)  of  the  Act,  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  16  U.S.C. 
1532(3).  Critical  habitat,  then,  is  to 
include  biologically  suitable  areas 
necessary  to  recovery  of  the  species. 
Critical  habitat  may  be  proposed  for 
species  that  are  already  listed  as 
threatened  or  endangered.  Section  3 
further  states  that  in  most  cases  the 
entire  range  of  a  species  should  not  be 
encompassed  within  critical  habitat. 

Primary  Constituent  Elements 

The  Act  requires  critical  habitat 
designations  to  be  based  on  ihebcst 
scientific  data  available  16  U.S.C. 
1533(a)(2).  In  determining  what  areas 
are  critical  habitat,  the  Service  c.onsJders 
those  physical  and  biological  attributes 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  spet;ial 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to.  the  following  (1) 
Space  for  individual  and  population 
growth,  and  normal  behavior;  (2)  food, 
water,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring, 
germination,  or  seed  dispersal;  and 
generally  (5)  habitats  that  are  prote<;ted 
from  disturbance  or  are  representative  of 
the  historic,  geographical,  and 
ecological  distributions  of  a  !>pe«:ies  (50 
CFR  424.12). 

In  considering  the  designation  of 
critical  habitat,  the  Service  fo<:uses  on 
the  primary  phy.sical  or  biological 
constituent  elements  of  the  area  ihat  are 
essential  to  the  conservation  of  the 
sperjes  (50  CFR  424.12).  Primary 
constituent  elements  may  include,  but 
are  not  limited  to.  roost  sites,  nesting 
grounds,  spawning  sites,  feeding  sites. 


seasonal  wetland  or  dryland,  water 
quality  or  quantity,  host  species  or  plant 
pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types  (50  CFR  424.12). 

The  profMsed  designation  of  critical 
habitat  for  the  coastal  population  of  the 
western  snowy  plover  is  based  on  the 
following  physical  and  biological 
features  and  primary  constituent 
elements: 

*  Space  for  individual  and  population 

JJTDWth. 

*  Food,  water,  air.  light,  minerals,  and 
othcrnutritional  or  physiologinal 
nniuirements. 

*  Roost  sites. 

*  .Sites  for  breeding,  reprodurtion,  and 
n-aring  of  offspring. 

*  Habitats  (nesting  grounds  and  feeding 
sftes)  that  arc  protected  from  disturbance  and 
are  representative  of  the  historic  geographical 
and  ecological  distribution  of  the  species. 

For  all  areas  of  critical  habitat 
proposed  for  the  plover,  these  physical 
and  biological  features  and  primary 
constituent  elements  are  provided  or 
will  be  provided  by  intertidal  beaches 
(between  mean  low  water  and  mean 
high  tide),  associated  dune  sy.stems,  and 
river  estuaries.  Important  components  of 
the  beach/dune/estuarine  ecosystem 
include  surf-cast  kelp,  sparsely 
vegetated  foredunes,  interdunal  flats, 
spits,  washover  areas,  blowouts, 
intertidal  fiats,  salt  flats,  and  flat  rocky 
outcrops.  Several  of  these  components 
(sparse  vegetation,  salt  Hats)  are 
mimicked  in  artificial  habitat  types  used 
less  commonly  by  snowy  plovers  (i.e., 
dredge  spoil  sites  and  salt  ponds  and 
adjoining  levees).  Functional  suitability 
of  areas  containing  the  features  listed 
above  is  also  contingent  upon  isolation 
from  human  disturbance  and  predation. 
These  attributes  are  considered  essential 
to  the  conservation  of  the  coastal 
population  of  the  western  snowy  plover. 

The  primary  constituent  elements  of 
snowy  plover  nesting,  foraging,  and 
roosting  habitat  could  occur  on  virtually 
every  beach  along  the  Pacific  coast. 
Therefore,  biologically  based  criteria 
vverp  developed  as  a  basis  for  further 
identifying  critical  habitat  areas  and 
related  recovery  objectives.  The  key 
components  of  site  importance  as  it 
relates  to  re<»very  of  the  species  were 
existing  nesting  capacity,  wintering 
capacity,  and  geographic  location. 
Those  sites  in  Washington,  Oregon,  and 
California  that  currently  support  the 
majority  of  breeding  and  wintering 
we.steEii  snowy  plovers  were  initially 
selected  for  critical  habitat  designation. 
Several  additional  sites  in  California 
were  selected  for  designation  to  avoid  a 
large  gap  in  the  geographic  distribution 
of  breeding  or  wintering  birds. 


Important  nesting  and  wintering  sites 
were  identified  from  Page  and  Stenzel 
(1981).  Page  et  al.  (1986),  Page  et  al. 
(1991),  Washington  Department  of 
Wildlife  (1993),  and  Oregon  Department 
of  Fish  and  Wildlife  (1994);  and  through 
personal  communications  with 
professionals  in  the  field. 

Proposed  Critical  Habitat  Designation 
The  Service  has  identified  28  critical 
habitat  areas  totalling  approximately 
20,000  acres  and  about  210  miles  of 
coastline,  or  about  10  percent  of  the 
coastline  of  California.  Oregon,  and 
Washington.  Of  the  28  areas,  19  critical 
habitat  areas  are  proposed  in  California, 
7  in  Oregon,  and  2  in  Washington. 
Within  the  last  decade,  these  sites 
provided  habitat  for  about  65  percent  of 
nesting  and  60  percent  of  wintering 
western  snowy  plovers  in  California;  95 
percent  of  nesting  and  95  percent  of 
wintering  plovers  in  Oregon;  and  100 
percent  of  nestingandatwut  90  percent 
of  wintering  plovers  in  Washington. 
Protection  and  special  management  of 
these  sites  are  essential  to  recovery  of 
the  coastal  population  of  the  western 
snowy  plover  and  will  form  the 
cornerstone  of  a  recovery  plan. 

In  California,  approximately  25 
percent  of  proposed  critical  habitat 
o«:curs  on  Federal  lands.  About  50 
pen;ent  of  critical  habitat  proposed  on 
non-Federal  lands  is  State-owned,  with 
the  California  Department  of  Parks  and 
Recreation  being  the  primary  land 
manager.  In  Oregon  about  45  per»*nt  of 
proposed  critical  habitat  areas  occurs  on 
Federal  land  with  the  remainder 
(x>ntroll«id  primarily  by  State  agencies. 
Of  the  two  sites  proposed  in  the  State 
of  Washington,  one  is  State  property, 
and  the  second  includes  Stale  lands 
adjai.unt  to  Willapa  National  Wildlife 
Refuge. 

The  Service  excluded  from  proposed 
critical  habitat  designation,  lands  that 
already  provide  adequate  protection  for 
the  western  snowy  plover.  These  sites 
int  hide  lands  that  provide  plover 
nesting  and  wintering  habitat  within 
Oneii  N.ntional  Wildlife  Refuge 
comidexes— Willapa  National  Wildlife 
Refuge  in  Washington,  and  Salinas 
National  Wildlife  Refuge  and  the 
Southern  California  Coastal  Complex  in 
Gdifomia.  Programs,  e.urrently  exist  on 
these  refuges  to  protect  snowy  plovers. 
Also  excluded  are  lands  owned  nnd/or 
managed  by  the  National  Park  Servi««. 
Imponant  plover  nesting  areas  on 
National  Park  Servii.-e  lands  (such  as 
Santa  Ro.sa  Island)  are  relatively 
inaci;essible  by  the  public.  Any 
recreational  use  imparls  or  other 
identifiable  impacts  on  breeding  and 
w  intering  birds  or  their  habitat  would 
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be  covered  through  the  section  7 
consultation  process.  Also  excluded  are 
key  nesting  areas  on  Camp  Pendleton  in 
San  Diego  County.  California.  A 
programmatic  consuhation  currently 
underway  between  the  Service  and  the 
Department  of  the  Navy  will  address 
any  adverse  effects  to  nesting  plovers 
and  their  habitat.  For  the  above  sites, 
therefore,  designation  of  critical  habitat 
would  provide  no  additional  benefit  to 
the  species.  Prior  to  making  a  final 
decision  on  this  proposal  the  Service 
will  continue  to  consider  whether 
existing  management  provides  adequate 
protection  for  nesting  and  wintering 
western  snowy  plovers.  For  example, 
we  are  working  with  the  Resources 
Agency  of  California  to  identify 
California  State  Park  lands  in  this 
proposal  that  are  currently  providing 
adequate  protection  for  these  birds.  The 
Service  may  exclude  adequately 
protected  sites  from  designation. 

The  Service  also  excluded  from 
proposed  critical  habitat  sites  that 
would  significantly  conflict  with  the 
survival  and  recovery  objectives  of  other 
listed  species.  Significant  conflicts  were 
identified  between  the  habitat  needs  of 
snowy  plovers  and  biological  objectives 
for  the  California  clapper  rail  [Rallus 
longirostris  obsoletus),  light-footed 
clapper  rail  (Rallus  longirostris  levipes), 
and  salt  marsh  harvest  mouse 
(Reithrodontomys  raviventris).  The  two 
rails  and  mouse  are  federally  listed 
endangered  species. 

The  California  clapper  rail  and  salt 
marsh  harvest  mouse  inhabit  estuarine 
marshes  of  San  Francisco  Bay.  Over  90 
percent  of  historic  tidal  marsh  habitat  in 
the  Bay  has  beenlost,  primarily  through 
the  development  of  commercial  salt 
ponds  (Josselyn  1983).  Western  snowy 
plovers  have  taken  advantage  of  this 
artificial  salt  pond  habitat,  primarily  in 
south  San  Francisco  Bay,  and  nest  on 
levees  or  islands  within  active  sah 
ponds  or  in  abandoned  dry  salt  ponds. 
This  artificial  habitat  supports  the 
largest  subpopulation  of  snowy  plovers 
within  its  range  (Page  et  al.  1991).  This 
same  habitat,  with  the  exception  of  two 
salt  pond  sites  used  by  nesting  snowy 
plovers,  however,  is  identified  in  the 
recovery  plan  for  the  California  clapper 
rail  and  salt  marsh  harvest  mouse  for 
restoration  to  historic  tidal  marsh  (U.S. 
Fish  and  Wildlife  Service  1984;  Peter 
Sorensen.  Fish  and  Wildlife  Service, 
pers.  comm.,  1994). 

The  light-footed  clapper  rail  inhabits 
coastal  tidal  marshes  from  Santa  Barbara 
County  south  to  Baja  California,  Mexico. 
Over  two-thirds  of  historic  tidal  marsh 
habitat  has  been  lost  (Speth  1971) 
primarily  to  urban  development,  flood 
control,  and  oil  development.  Several 


sites  in  Ventura.  Orange,  and  San  Diego 
Counties  provide  nesting  and/or 
wintering  habitat  for  snowy  plovers,  but 
also  provide  high  quality  clapper  rail 
habitat  or  represent  high  priority  tidal 
marsh  restoration  sites  in  the  light- 
footed  clapper  rail  recovery  plan  (U.S. 
Fish  and  Wildlife  Service  1985).  These 
sites  are  Bolsa  Chica.  Agua  Hedionda 
Lagoon.  Batiquitos  Lagoon.  San  EHjo 
Lagoon.  San  Dieguito  Lagoon.  Los 
Penasquitos  Lagoon,  the  San  Diego 
River  mouth,  and  the  marshes  of  south 
San  Diego  Bay.  Because  the  light-footed 
clapper  rail  is  endangered  and  the 
habitat  needs  of  this  species  differ 
significantly  from  those  of  the  western 
snowy  plover,  the  Service  is  excluding 
these  sites  from  critical  habitat 
designation. 

Overall,  this  proposal  focuses  the 
primary  recovery  objectives  for  the 
western  snowy  plover  on  coastal  beach 
and  dune  habitats,  which  represent  a 
significant  proportion  of  natural  nesting 
and  wintering  habitat  of  the  coastal 
population  of  the  western  snowy  plover. 
These  natural  habitats,  therefore,  are 
considered  essential  to  conservation  of 
this  threatened  species.  Protection  of 
these  sites  as  well  as  plover  habitat  on 
Fish  and  Wildlife  Service,  National  Park 
Service,  and  Navy  lands  at  Camp 
Pendleton  will  provide  added 
protection  for  about  76  percent  of 
nesting  and  65  percent  of  wintering 
plovers  rangewide.  Sites  excluded  from 
critical  habitat  designation  for  the 
various  reasons  given  above  should  not 
be  considered  as  unnecessarj'  to 
conservation  of  the  species.  The 
recovery  plan  for  the  coastal  population 
of  the  western  snowy  plover  will 
address  the  value  of  these  areas  to 
species'  recovery.  At  the  present  time, 
these  excluded  sites  support  about  20 
percent  of  the  coastal  population  of  the 
western  snowy  plover  and  during  the 
recovery  process  may  provide  birds  to 
supplement  populations  in  essential 
breeding  and  wintering  areas.  If 
focusing  recovery  on  the  28  proposed 
critical  habitat  areas  proves 
unattainable,  additional  sites  may  be 
proposed  as  critical  habitat  in  the  future 
to  aid  in  recovery  of  the  species. 

At  this  time,  conservation  of  the 
Pacific  coast  population  of  the  western 
snowy  plover  requires  sufficient 
management  efforts  at  all  sites  proposed 
as  critical  habitat.  However,  new 
information  that  may  be  grounds  for 
review  of  this  determination  includes, 
but  is  not  limited  to,  data  showing  that 
the  species  is  more  or  less  vulnerable 
than  currently  thought,  a  change  in  the 
species'  status  due  to  catastrophic 
events  such  as  disease  or  weather,  or 


evidence  that  continuing  efforts  to 
conserve  the  species  are  insufficient. 

Many  of  the  proposed  critical  habitat 
areas  include  large  expanses  of  beach. 
For  proposed  sites  that  support  nesting 
snowy  plovers,  nesting  colonies  may 
occupy  only  a  small  portion  of  the 
proposed  critical  habitat  area.  The  larger 
critical  habitat  area  is  needed,  however, 
because  foraging  occurs  throughout  the 
intertidal  and  foredune  portions  of  the 
beach.  Designation  of  larger  critical 
habitat  areas  also  will  allow  for  natural 
shifting  of  plover  nesting  colonies  as  a 
result  of  vegetational  changes  and 
weather  related  events  that  reconfigure 
suitable  nesting  habitat. 

Regulations  governing  designation  of 
critical  habitat  (50  CFR  424  12(h))  state 
that  critical  habitat  shall  not  be 
designated  within  foreign  countries. 
Although  the  Pacific  coast  population  of 
the  western  snow7  plover's  breeding 
and  wintering  range  extends  into 
Mexico,  no  critical  habitat  is  proposed 
outside  United  States  jurisdiction. 

Effects  of  Critical  Habitat  Designation 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical,  that  is.  its  primary 
constituent  elements. 

An  activity  will  not  adversely  modify 
an  area  within  designated  critical 
habitat  that  does  not  contain  any 
constituent  elements.  For  example, 
existing  areas  such  as  parking  lots, 
paved  roads,  and  various  kinds  of 
structures  within  the  proposed  critical 
habitat  boundaries  clearly  would  not 
furnish  habitat  or  biological  features  for 
western  snowy  plovers.  Furthermore, 
some  activities  would  not  be  restricted 
by  critical  habitat  designation  because 
they  would  have  no  significant  adverse 
effect  on  the  primary  constituent 
elements. 

Activities  that  may  adversely  modify 
critical  habitat  are  subject  to  regulation 
under  section  7(a)  of  the  Act  if  they  are 
carried  out.  authorized,  or  funded  by  a 
Federal  agency.  The  purpose  of 
consultations  between  the  Service  and 
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other  Federal  agencies  is  to  ensure  that 
activities  are  carried  out  in  a  manner 
that  is  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
adversely  modify  or  destroy  its  critical 
habitat.  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  and  50  CFR 
402.10  of  the  regulations,  require 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  result  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat. 

Activities  areas  that  could  adversely 
affect  proposed  critical  habitat  of  the 
coastal  population  of  the  western  snowy 
plover  fall  into  seven  general  categories: 

(1 )  projects  or  management  activities  that 
cause,  induce,  or  increase  human-associated 
disturbance  on  beaches,  including  operation 
of  off-road  vehicles  on  the  beach  and  beach 
cleaning.  These  activities  may  reduce  the 
functional  suitability  of  nesting,  foraging,  and 
roosting  areas.  Activities  that  may  adversely 
modify  critical  habitat  areas  that  support 
wintering  birds  (September  15-February  29) 
include  beach  cleaning  that  removes  surfcast 
kelp  and  driftwood,  dogs  off  leash,  off-road 
vehicle  driven  at  night,  and  falcon  flying. 
Activities  within  posted  fenced  or  otherwise 
protected  nesting  areas  (March  1 -September 
14)  that  may  adversely  modify  critical  habitat 
areas  include  camping,  off-road  vehicle  use 
(day  or  night),  walking,  jogging,  clam  digging, 
pets  on  or  off  leash,  livestock  grazing, 
sunbathing,  picnicking,  horseback  riding, 
hang  gliding,  kite  flying,  model  airplane 
flying,  beach  cleaning,  and  falcon  flying  in  or 
over  active  nesting  areas.  With  very  few 
exceptions,  the  nesting  area  is  a  small 
fraction  of  the  entire  beach.  Thus,  no  more 
that  5  to  15  percent  of  the  vast  majority  of 
the  units  would  be  removed  from  these  kinds 
of  public  uses  during  the  breeding  season. 
The  Ser\'ice  would  work  with  landowners  to 
develop  signs  or  fencing  or  other  means  to 
protect  these  small  nesting  areas. 
Furthermore,  western  snowy  plovers  occupy 
the  soft  sandy  portions  of  the  upper  beach  or 
foredunes.  and  people  tend  to  prefer  lower 
l)each  or  sand  that  is  regularly  washed  by  the 
tides.  On  a  case  by  case  basis,  the  few 
restrictions  could  be  removed  after  the 
plovers  had  finished  breeding  or  left 
wintering  grounds. 

(2)  actions  that  would  promote  unnatural 
rates  or  sources  of  predation.  For  example, 
producing  human-generated  litter  that 
attracts  predators,  or  designing  exclosures 
that  promote  perching  by  avian  predators 
may  adversely  modify  critical  habitat  by 
reducing  its  ftmctional  suitability  to  support 
nesting  snowy  plovers. 

(3)  actions  that  would  promote  the 
invasion  of  non-native  vegetation. 

(4)  activities  associated  with  maintenance 
and  operation  of  salt  ponds.  Activities  that 
may  adversely  modify  or  destroy  critical 
habitat  when  conducted  during  the  snowy 
plover  nesting  season  include  flooding 
inactive  salt  ponds;  raising  the  wafer  level  in 
active  salt  ponds;  grading,  resurfacing. 


riprapping,  or  placing  dredged  spoils  on 
levees;  and  driving  maintenance  vehicles  on 
levees.  However,  levee  maintenance 
activities  also  may  benefit  snowy  plovers  by 
providing  vegetation-free  habitat  for  nesting. 
The  Service  would  work  with  landowners  to 
avoid  harmful  activities  during  the  breeding 
season. 

(5)  dredge  spoil  disposal  activities  that  may 
adversely  modify  critical  habitat  when 
conducted  during  the  nesting  season  include 
deposition  of  spoil  material,  laying  of  pipes 
to  transport  the  material,  and  use  of 
machinery  to  spread  the  material.  However, 
dredge  spoil  disposal  sites  als<}  may  benefit 
snowy  plovers  by  providing  nesting  habitat 
free  of  European  beachgrass.  The  Service 
would  work  with  landowners  to  avoid 
harmful  activities  during  the  breeding 
season. 

(6)  shoreline  erosion  control  projects  and 
activities  that  may  alter  the  topography  of  the 
beach.  Activities  that  may  adversely  modify 
or  destroy  nesting,  foraging,  and  roosting 
habitat  include  beach  nourishment  (sand 
deposition,  spreading  of  sand  with 
machinery);  construction  of  breakwaters  and 
jetties  (interruption  of  sand  deposition);  dune 
stabilization  using  native  and  non-native 
vegetation  or  fencing  (decreased  beach  width, 
increased  beach  slope,  reduction  in  blowouts 
and  other  preferred  nesting  habitat);  beach 
leveling  (increased  tidal  reach,  removal  of 
sparse  vegetation  used  by  chicks  for  shelter, 
destruction  of  rackline  feeding  habitat). 
Beach  nourishment  projects,  however,  also 
may  have  the  potential  to  benefit  nesting  or 
wintering  plover  habitat  on  some  sites 
experiencing  serious  erosion.  The  Service 
would  work  with  landowners  to  avoid 
harmful  activities  when  the  birds  are  present. 

(7)  contamination  events.  Contamination 
through  oil  spills  or  chemical  releases  may 
adversely  modify  critical  habitat  by 
contaminating  snowy  plovers  and/or  their 
food  sources. 

Federal  agencies  that  may  be  required 
to  consult  with  the  Service  on  one  or 
more  of  these  activities  include  the 
Forest  Service,  Bureau  of  Land 
Management.  Federal  Aviation 
Administration,  and  the  Departments  of 
the  Army  (including  the  Corps  of 
Engineers).  Navy,  and  Air  Force. 

In  addition  several  other  species  that 
are  listed  under  the  Act  occur  in  the 
same  general  areas  as  western  snowy 
plovers.  These  species  share  the  coastal 
beach/dune/estuarine  ecosystem  with 
snowy  plovers.  All  of  these  species 
occurred  historically  in  association  with 
western  snowy  plovers  in  this  Pacific 
coast  ecosystem,  and  thus,  the  habitat 
requirements  of  these  species  do  not 
significantly  conflict  with  those  of  the 
snowy  plover.  Therefore,  any  plans 
prepared  for  sites  designated  as  critical 
habitat  for  the  snowy  plover  should  be 
considered  ecosystem  management 
plans  that  accommodate  needs  of  other 
listed  or  proposed  species  that  also 
occur  on  the  site.  In  doing  so,  these 
proposed  snowy  plover  critical  habitat 


areas  more  aptly  represent  critical 
habitat  for  a  multitude  of  species 
inhabiting  the  coastal  beach/dune/ 
estuarine  ecosystem.  Federal  agencies 
proposing  management  actions  for  other 
listed  species  may  affect  critical  habitat 
for  the  western  snowy  plover  and  be 
required  to  initiate  formal  consultation 
under  section  7  of  the  Act.  Conversely, 
proposed  management  actions  for  the 
benefit  of  the  plover  or  its  habitat  nioy 
affect  other  listed  species.  The  Service 
will  work  with  other  Federal  agencies  to 
develop  ecosystem  plans  that  provide 
for  the  needs  of  all  listed  species. 

When  the  Service  issues  an  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  the 
Service  also  provides  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  formal  consultation 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  are  consistent  with  the 
scope  of  the  Federal  agency's  legal 
authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  the  Director  believes 
would  avoid  resulting  in  the  destruction 
oradverse  modification  of  critical 
habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
a.ssociated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Consideration  of  Economic  and  Other 
Factors 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  any  particular 
area  as  critical  habitat.  For  example, 
beneficial  impacts  of  critical  habitat 
designation  may  include  (1)  a  clear 
notification  to  Federal  agencies  and  the 
public  of  the  existence  and  importance 
of  critical  habitat.  (2)  voluntary 
increased  protection  of  snowy  plovers 
on  some  private  lands.  (3)  stimulation  of 
additional  attention  to  the  requirements 
of  section  9  of  the  Act  by  private, 
municipal,  county,  and  state 
landowners.  (4)  additional  protection 
for  other  listed  and  non-listed  species 
that  occur  in  areas  designated  as  crit><:al 
habitat  for  the  snowy  plover,  and  (5) 
preservation  of  the  beach-dune- 
estuarine  ecosystem.  Section  4(b)(2) 
authorizes  the  Service  to  exclude  any 
area  from  critical  habitat  designation  if 
the  Service  determines  the  benefits  of    - 
excluding  the  area  outweigh  the  benefits 
of  including  it.  except  that  the  Servii:i' 
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may  not  exclude  an  area  if  the  Service 
determines  that  doing  so  would  result  in 
extinction  of  the  species.  Pursuant  to  50 
CFR  424.19.  the  Service  will  consider 
the  economic  and  other  relevant 
impacts  ot  designating  of  critical  habitat 
for  the  coastal  population  of  the  western 
snowy  plover. 

Economic  Analysis 

The  o<;onomic  analysis  is  designed  to 
provide  information  to  assist  in  making 
determinations  about  areas  which  may 
be  excluded  from  critical  habitat.  It  is 
conducted  by  examining  how  a 
designation  of  critical  habitat  for  the 
snowy  plover  would  be  expected  to 
affect  the  use  of  Federal  lands  as  well 
as  non-Federal  activities  authorized  or 
funded  by  Federal  agencies.  Activities 
on  private  or  state-owned  lands  that  do 
not  involve  Federal  permits,  funding  or 
other  Federal  actions  would  not  be 
restricted Jxy  a  designation  of  critical 
habitat. 

The  economic  analysis  distinguishes 
between  economic  effects  caused  by  the 
listing  of  the  snowy  plover  as  threatened 
and  those  that  would  be  caused  by  the 
proposed  designation  of  critical  habitat. 
Furthermore,  if  a  proposed  action  would 
otherwise  have  been  limited  or 
prohibited  by  another  statute  or 
regulation,  such  as  the  Clean  Water  Act, 
those  economic  effects  would  not  be 
attributable  to  either  listing  or  critical 
habitat  designation  under  the 
Endangered  Species  Act. 

Economic  effects  are  the  costs  or 
benefits  to  society  of  precluding  or 
limiting  specific  land  uses  in  areas 
being  considered  for  designation  as 
critical  habitat.  Economic  effects  are 
categorized  as  either  efficiency  or 
distributional.  Economic  efficiency 
effects  are  those  consequences  of  critical 
habitat  designation  that  cause  changes 
in  national  income.  Economic 
distribution  efiects  pertain  to  regional 
changes  that  may  have  offsetting  effects 
elsewhere  in  the  national  economy. 
Efficiency  effects  are  used  primarily  to 
determine  whether  an  action  is 
economically  sound  and  whether 
expected  benefits  exceed  costs. 
Distributional  effects  are  used  to 
evaluate  regional  and  local  economic 
impacts. 

Consultation  Under  Section  7  of  the 
Endangered  Species  Act 

Section  7  of  the  Act  (16  USC  1536), 
requires  Federal  agencies  to  insure  that 
activities  they  fund,  authorize,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Jeopardy 
is  dofined  at  50  CFR  402.02  as  any 


action  reasonably  expected  to  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  the  species  in 
the  wild  by  reducing  its  reproduction, 
numbers,  or  distribution.  Destruction  or 
adverse  modification  of  critical  habitat 
is  defined  at  50  CFR  402.02  as  any 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  species. 

Under  section  7,  a  Federal  agency 
must  consult  with  the  Service  if  it 
determines  that  an  action  may  affect  a 
listed  species  or  its  critical  habitat. 
During  consultation,  the  Ser\'ice  reviews 
the  agency's  proposed  action  and 
prepares  a  biological  opinion  as  to 
whether  that  action  is  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat. 

In  cases  where  species  are  listed 
without  critical  habitat,  the  Service 
determines  only  whether  the  proposed 
action  is  likely  to  jeopardize  the 
continued  existence  of  the  species.  In 
cases  where  critical  habitat  has  been 
designated,  the  Service  also  determines 
whether  the  proposed  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat.  The  additional  requirement  for 
Federal  agencies  to  avoid  destruction 
and  adverse  modification  of  critical 
habitat  may  result  in  incremental 
restrictions  on  agency  actions  beyond 
those  required  to  avoid  jeopardy  or  for 
other  statutory  or  regulatory  purposes. 

The  incremental  restrictions  arising 
from  section  7  consultations  on 
destruction  or  adverse  modification  are 
the  only  way  that  designating  critical 
habitat  produces  an  economic  impact. 
To  isolate  that  incremental  impact,  total 
economic  effects  of  limitations  on  a 
proposed  action  within  critical  habitat 
must  be  apportioned  between  a  species 
listing  (jeopardy,  take  prohibitions,  etc.) 
and  critical  habitat  designation 
(destruction  or  adverse  modifications). 

If  the  action  is  found  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat,  the  Service  is  required  to 
provide,  to  the  extent  possible, 
reasonable  and  prudent  alternatives  to 
the  proposed  action.  By  definition, 
reasonable  and  prudent  alternatives 
allow  the  proposed  action  to  go  forward 
while  removing  the  conditions  that 
jeopardize  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  For 
the  snowy  plover,  the  Service  believes 
that  reasonable  and  prudent  alternatives 
developed  as  part  of  consultation  will 
allow  most  activities  to  continue, 
subject  to  some  limitations.  Such 
alternatives  might  include  fencing  or 
seasonal  closure  of  certain  areas  to 


human  uses,  as  well  as  changes  in  beach 
erosion  control  or  dredging  plans. 

Determination  of  whether  an  action 
will  result  in  jeopardy  and/or  adverse 
modification  is  dependent  upon  a 
number  of  factors,  such  as  the  type  of 
project,  its  size,  location,  and  duration. 
.  In  many  cases,  sufficient  management 
actions  will  permit  agencies  to  avoid 
adverse  modification  with  little  or  no 
effect  on  their  activities.  The  Service 
believes  that,  in  the  case  of  the  snowy 
plover,  the  large  majority  of  economic, 
impacts  as  a  result  of  section  7 
consultation  will  occur  as  a  result  of 
listing,  through  the  application  of  the 
jeopardy  standard  and  incidental  take 
prohibitions. 

Framework  of  Analysis 

The  economic  analysis  examines  the 
costs  and  benefits  of  precluding  or 
limiting  specific  land  uses  within  areas 
designated  as  critical  habitat.  It  is  cast 
in  a  "with"  critical  habitat  versus  a 
"without"  critical  habitat  framework 
and  seeks  to  measure  the  net  change  in 
the  various  categories  of  benefits  and 
costs  when  the  critical  habitat 
designation  is  imposed  on  the  existing 
baseline. 

National  and  Regional  Effects 

The  economic  effects  of  critical 
habitat  designation  consist  of  those 
affecting  national  income  and  those  that 
are  important  on  a  local  or  regional 
level. 

National  economic  (efficiency)  costs 
represent  changes  in  national  income 
(the  total  value  of  goods  and  services). 
They  are  measured  as  changes  in 
consumer  surplus  and  producer  surplus 
(economic  rent).  Economic  efficiency 
analysis  seeks  to  maximize  national 
income  from  a  given  resource  base. 
Gains  and  losses  in  recreation  values, 
increased  costs  imposed  on 
management  agencies  or  development 
projects,  loss  of  earnings  by  displaced 
labor  or  capital  assets,  and  changes  in 
revenue  from  user  fees  (beach  user  fees, 
etc.)  are  typical  national  economic  costs 
of  critical  habitat  designation.  The 
economic  cost  of  designating  critical 
habitat  includes  any  additional  costs 
that  would  be  imposed,  regardless  of 
whether  they  are  incurred  by  a  Federal 
agency,  a  state  agency  or  the  private 
sector  so  long  as  they  stem  from  a 
section  7  consultation  regarding 
destruction  or  adverse  modification  of 
the  habitat  proposed  to  be  designated. 

Regional  economic  (distributional) 
impacts  represent  transfers  between 
people,  groups,  or  geographic  regions, 
with  no  net  effect  on  the  national  total. 
Distributional  impacts  relate  to  equity 
and  fairness  considerations  and  deal 
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primarily  with  how  income  and  wealth 
are  divided  among  regions  and  groups. 
Changes  in  employment,  household 
income  and  local  or  state  tax  revenues 
are  frequently  used  to  portray  regional 
effects. 

A  Net-Cost  With  and  With-out 
Approach 

Designation  of  critical  habitat  will 
often  result  in  both  economic  gains  and 
losses.  Careful  application  of  a  with  and 
without  analytical  framework  will  help 
to  distinguish  between  the  two.  For 
example,  with  critical  habitat  recreation 
such  as  bird  watching  may  be  preserved 
that  otherwise  would  have  been  lost 
because  of  a  development  project  or 
continued  habitat  loss.  The  national 
economic  value  of  the  preserved 
recreation  and  the  regional  jobs  and 
household  income  it  produces  are  gains, 
or  benefits,  of  designation.  Without 
critical  habitat,  an  area  may  have  been 
used  for  developed  recreational 
purposes,  but  critical  habitat 
designation  would  prohibit  those  uses. 
The  values  and  jobs  associated  with  that 
now  precluded  use  become  a  loss 
(benefit  foregone)  due  to  critical  habitat 
designation.  It  is  the  net  effect  of  these 
changes  in  both  the  national  and 
regional  accounts  that  is  important. 
Describing  what  probably  would  have 
happened  to  an  area  of  potential  critical 
habitat  in  both  the  with  and  without 
scenarios,  both  currently  and  in  the 
future,  is  an  important  part  of  the 
analysis.  The  availability  of  data  limits 
quantification  of  the  net  effects  in  many 
instances. 

Baseline  for  Analysis 

As  noted  earlier,  the  economic  effects 
of  critical  habitat  designation  are 
incremental  to  those  already  created  by 
the  Clean  Water  Act  and  other  statutes, 
and  by  listing  the  snowy  plover  as 
threatened.  Actions  taken  for  those 
other  purposes  establish  the  baseline  for 
this  analysis.  It  is  the  marginal  increase 
in  species  protection  provided  by 
designation  of  critical  habitat  and  the 
marginal  change  in  costs,  regional 
impacts,  and  benefits  that  the 
designation  produces  that  are  relevant 
to  this  analysis. 

Data  Requirements 

The  Service  has  notified  Federal 
agencies  having  jurisdiction  over  the 
areas  being  proposed  as  critical  and 
asked  them  to  estimate  the  effect  of 
designation  on  their  activities.  Each 
agency  was  sent  detailed  maps  and  legal 
descriptions  of  the  proposed  areas  and 
asked  to  identify  areas  for  which  they 
were  responsible.  They  were  then  asked 
to  provide  detailed  descriptions  of 


activities  on  those  areas  that  may  be 
affected  by  critical  habitat  designation, 
in  three  situations: 

Without  Listing:  Activities  that  would 
have  been  taking  place  in  the  proposed 
area  if  there  had  been  no  listing  of  the 
snowy  plover  as  threatened. 

With  Listing:  Activities  that  would  be 
taking  place  once  any  existing  or 
anticipated  restrictions  to  avoid 
jeopardy  decisions  in  section  7 
consultations  were  put  in  place.  This 
level  of  activity  becomes  the  baseline  for 
evaluation  of  the  incremental  effect  of 
critical  habitat  designation. 

With  Critical  Habitat:  Activities 
expected  to  take  place  once  any 
anticipated  restrictions  to  avoid  adverse 
modification  decisions  in  section  7 
consultations  were  put  in  place.  The 
difference  between  this  level  and  the 
With-Listing  level  is  the  impact 
attributable  to  designating  critical 
habitat. 

Land  management  agencies  were 
asked  to  quantify  their  responses  as 
much  as  possible  in  terms  of  days  of 
beach  use,  cattle  grazing,  etc.,  and  to 
estimate  any  change  in  their  operational 
costs  as  a  resuU  of  listing  and  of 
designating  critical  habitat.  Other 
Federal  agencies  that  may  be  affected  by 
critical  habitat  through  their  regulatory 
or  funding  roles  were  also  sent  maps 
and  legal  descriptions  of  the  proposed 
critical  habitat  and  were  asked  if  any  of 
the  areas  were  involved  in  pending  or 
anticipated  permit  or  funding  actions. 
Responses  to  those  requests  will  form 
the  empirical  basis  of  the  economic 
analysis.  The  Ser\'ice  is  also  seeking 
information  about  such  possible  actions 
during  the  public  comment  period. 

The  Exclusion  Process 

This  section  summarizes  the 
procedure  that  will  be  followed  prior  to 
a  final  rule  in  determining  whether  or 
not  to  exclude  an  area  (or  areas)  from 
designation  as  critical  habitat  for  the 
western  snowy  plover.  The  criteria  used 
to  help  reach  a  determination  and  the 
steps  followed  are  described  below. 

Section  3(5)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
generally  defines  critical  habitat  as: 

(i)  The  specific  areas  within  the 
geographical  area  occupied  by  the  species,  at 
the  time  it  is  listed  *  '  *  on  which  are  found 
those  physical  or  biological  features  (1) 
essential  to  the  conservation  of  the  species 
and  (II)  which  may  require  special 
management  considerations  or  protection. 

Section  3  further  states  that  in  most 
cases  critical  habitat  will  not  encompass 
the  entire  range  of  the  species.  The  Act 
also  directs  the  Secretary  to  consider 
economic  and  other  relevant  impacts  in 


the  designation  of  critical  habitat. 
Section  4(b)(2)  states: 

The  Secretary  shall  designate  critical 
habitat,  and  make  revisions  thereto  *  *  *  on 
the  basis  of  the  best  scientific  data  available 
and  after  taking  into  consideration  the 
economic  impact,  and  any  other  relevant 
impact,  of  specifying  any  particular  area  as 
critical  habitat  The  Secretary  may  exclude 
any  area  from  critical  habitat  if  he  determines 
that  the  benefits  of  such  exclusion  outweigh 
the  benefits  of  specifying  such  area  as  part  of 
the  critical  habitat,  unless  he  determines, 
based  on  the  best  scientific  and  commercial 
data  available,  that  the  failure  to  designate 
such  area  as  critical  habitat  will  result  in  the 
extinction  of  the  species  concerned. 

Exclusion  of  an  area  as  critical  habitat 
would  only  eliminate  the  protection 
provided  by  the  destruction  or  adverse 
modification  standard  of  section  7;  it 
would  not  alleviate  the  need  to  comply 
with  other  requirements  of  the  Act  in 
that  area,  such  as  section  7  consultation 
on  jeopardy  and  section  9  prohibitions 
on  take.  These  requirements  would 
apply  regardless  of  whether  or  not 
critical  habitat  is  designated  for  a 
particular  area. 

The  authority  to  make  determinations 
under  section  4(b)(2)  of  the  Act  has  been 
delegated  to  the  Director  of  the  Fish  and 
Wildlife  Service.  Implementation  of 
section  4(b)(2)  requires  three 
determinations:  (1)  The  conservation 
benefits  to  the  species  of  including  an 
area  as  critical  habitat,  (2)  the  economic 
and  other  costs  of  including  an  area,  and 
(3)  the  cumulative  effects  of  exclusions 
on  the  probability  of  species  extinction. 
If  the  exclusion  of  an  area  or  areas  from 
critical  habitat  would  result  in  species 
extinction,  then  exclusion  of  the  critical 
habitat  area(s)  would  not  be  authorized 
under  the  Act. 

The  process  used  to  evaluate  critical 
habitat  areas  to  determine  whether  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion  as  critical  habitat 
can  be  summarized  in  several  sequential 
steps: 

Step  1    Identify  areas  that  meet  the 
definition  of  critical  habitat  in  section 
3(5)  of  the  Act. 

Step  2    Conduct  an  economic  analysis 
to  determine  the  anticipated 
economic  consequences  of 
designating  areas  as  critical  habitat. 

Step  3    Identify  the  applicable 
economic,  biological,  and  other 
information  that  need  to  he 
considered  to  determine  whether  (o 
retain,  exclude,  or  modify  areas  as 
critical  habitat. 
For  the  western  snowy  plover,  the 

Service  is  proposing  specific  critical 

habitat  areas  that  the  Service  believes 

are  essential  to  the  plovers' 

conser\'ation.  The  biological  value  and 


11776 


Federal  Register  /  Vol.  60,  No.  41  /  Thursday.  March  2,  1995  /  Proposed  Rules 


roles  of  each  area  in  providing 
conservation  benefits  to  the  snowy 
plover  have  been  identified  in  preparing 
the  proposal.  An  economic  analysis  will 
be  completed  which  estimates  the 
potential  economic  effects  of  proposing 
critical  habitat.  The  steps  followed  by 
the  Service  in  designating  critical 
habitat  and  in  assessing  the  potential 
economic  effects  associated  with  a 
designation  of  the  proposed  areas  will 
be  fully  described  in  the  final  rule  and 
in  the  economic  analysis  report. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible  in  the  conservation  of 
endangered  or  threatened  species  and 
the  protection  of  critical  habitat. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Reasons  why  any  habitat  (either 
existing  or  additional  areas)  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(2)  Current  or  planned  activities  and 
their  possible  impacts  on  proposed 
critical  habitat  areas: 

(3)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat: 

(4)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  coastal  population  of  the  western 
snowy  plover:  and 

(5)  hiformation  the  Service  might  use. 
under  section  4(b)(2)  of  the  Act,  in 
determining  whether  the  benefits  of 
excluding  an  area  from  critical  habitat 
outweigh  the  benefits  of  specifying  the 
area  as  critical  habitat. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service 
during  the  60-day  comment  period 
following  publication  of  this  proposed 
rule.  The  finql  decision  on  designation 
of  critical  hahitat  also  will  include  any 
exclusion  determinations. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  should  be  sent  to  the  Field 
Supervisor,  Sacramento  Field  Office 
(see  AOOAESSES  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has       ^ 
determined  that  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  \ 

prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Executive  Order  12866  and  Regulatory 
Flexibility  Act        ' 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  critical  habitat  areas, 
there  are  no  significant  economic 
impacts  resulting  fix)m  the  critical 
habitat  designation.  There  are  a  limited 
number  of  actions  on  private  land  that 
have  Federal  involvement  through 
funds  or  permits  that  may  be  affected  by 
critical  habitat  designation.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further7<he 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1990.  This 
rule  does  not  require  a  Federalism 
assessment  under  Executive  Order 
12612  because  it  would  not  have  any 
significant  federalism  effects  as 
described  in  the  order. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Acc;ordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 


I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  USC  1361-1407;  16  USC 
1531-1544: 16  USC  4201^245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

§17.11    [Amended] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  "critical  habitat"  entry 
for  "Plover,  western  snowv",  under 
BIRDS,  to  read  17.95(b). 

3.  It  is  proposed  to  amend  §  17.95(b) 
by  adding,  in  the  same  alphabetical 
order  as  the  species  occurs  in  §  17.11(h). 
critical  habitat  of  the  Pacific  coast 
population  of  the  western  snowy  plover 
[Charadrius  alexandrinus  nivosus)  to 
read  as  follows. 

§  17.95    Critical  habitat— fish  and  wildlife. 
*        •        •        «        • 

(())•  •  • 


Western  Snowy  Plover  (Charadrius 
alexandrinus  nivosus) 


Wasfaingtoa.  Areas  of  land  and  water  as 
follows: 

WA-1.  Damon  Point.  Grays  Harbor  County 
(Index  Map  1) 

Beginning  at  46°55'55"  N.  124°09'07"  W. 
thence  northwesterly  following  the  property 


line  of  the  Ovhut  Wildlife  Recreation  Area  to 
46»55'58"  N.  124''09'14"  W.  thence 
northwesterly  to  46''56'12"  N.  124''09'16"  W. 
thence  northeasteriv  to  46°56'27"  N, 
124''09'11"  W.  thence  northeasterly  to 
46'"56'52"  N.  124"'08'02"  W.  thence  east  to 
MLW,  thence  southeasterly,  southerly,  and 


southwesterly  following  MLW  around 
Damon  Point  to  a  point  directly  east  of  the 
point  of  beginning,  thence  west  to  the  point 
of  beginning.  (Point  Brown  and  Westport 
UvSGS  7.5"  Quads  1983) 
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WA-2.  Leadbener  Point.  Pacific  County 
(Index  Map  1) 

Beginning  at  46"'36'22"  N,  124''03'51"  W, 
thence  northeasterly  to  46''37'38"  N. 
124°03'55"  \V,  thence  northeasterly  to 


WA-1   DAMON  POINT 


46''38'30"  N.  124''03'01"  VV,  thence 
southeasterly  to  46°37'58"  N,  124''02'05"  \V, 
thence  southwesterly  to  46''37'48"  N, 
124°02'20"  W,  thence  south  to  MLVV,  thence 
northeasterly  around  the  north  end  of 


LeadbtUtnr  Point,  thence  southerly  following 
MLVV  to  a  point  directly  west  of  the  point  of 
beginning,  thence  east  to  the  point  of 
beginning.  Excludes  all  U.S.  Fish  and 
Wildlife  Service  property.  (North  Cove  and 
Oystor\'ille  IISGS  7.5"  Quads  1984) 
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OR-2.  Heceta  Head  to  Siuslaw  River,  Lane 
County  (Index  Map  1) 

Beginning  at  44°06'15"N.  124°07'20"\V, 
thoncc  southerly  to  44''05'51"N, 
124''07'18"W,  thence  southerly  to 
44''05'15'N.  124°07'26"W,  thence  southerly 


OR-1    BAYOCEAN   SPIT 


to  44°0410'N,  124"'07"J5"W.  thence 
southeasterly  to  44°04'03"N,  124°07'23"W. 
thence  southerly  following  the  east  edge  of 
the  sand  depicted  on  the  topographic  map  a"; 
a  dashed  line  to  44°02'50'N,  124''07'53'W, 
thence  westerly  to  44''02'50"N,  124''07'57"\V. 


thence  sootlicrlv  to  44''(n'0«"N. 
124'08n9"\V.  fhence  westerly  ftjliiiwing  the 
northerly  toe  of  the  North  Ictty  to  MLW. 
thence  northerly  following  MLVV  to  a  point 
din-ctly  wpst  of  the  point  of  begitining. 
thence  east  to  the  point  of  beginning.  (Mercer 
Lake  USGS  7.5"  Quad  1 984 ) 


WA-2  LEADBETTER  POINT 


Oregon.  Areas  of  land  and  water  as  follows: 

OR-1.  Bay  ocean  Spit,  Tillamook  County 
(Index  Map  1 ) 

Beginning  at  45''33'57"N,  123''56'50"VV, 
thence  north  to  MLW,  thence  southeasterly 
following  MLW  to  45''33'42"N,  123»56'2V'W, 


fhence  southerly  to  45°33'28"N, 
123°56'18"W,  thence  southwesterly  to 
45°33'12"N,  123''56'45"W,  thence  southerly 
following  the  easterly  edge  of  the  sand 
depicted  on  the  topographic  map  as  a  dashed 
line  to  45''32'28"N,  123°56'54"W,  thence 
southerly  to  45''32'23"N,  123°56'56"W, 


thence  southerly  following  the  easterly  edge 
of  the  sand  depicted  on  the  tofiographic  map 
as  a  dashed  line  to45''30'21"N,  123''57'21"W, 
thence  west  to  MLW,  thence  northerly 
following  MLW  to  the  toe  of  the  South  Jetty, 
thence  directly  west  to  the  point  of 
beginning.  (Garibaldi  USGS  7.5"  Quad  198.'i) 
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^M   Hee«U 
Qjl-.i    Beach 


I        1/1       •       1/1    I M 

1  '  -  *         -■ 
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OR-2   HECETA   HEAD 
TO  SIUSUW  RIVER 


OR-3  SIUSLAW  RIVER 
TO  SILTCOOS  RIVER 


OR-3.  Siaslaw  River  to  Sillcoos  River,  Lane 
County  (Index  Map  1) 

Beginning  at  44°00'59"N,  124'0815"W, 
thcnco  easterly  following  the  toe  of  the  South 
)etfy  to44"'00'54"N.  124"'08'01  "W.  thence 
southwesterly  to  44°00'49"N.  124°08  06'\V 


thence  southerly  to  44''0O'00"N, 
124°08'06"W.  thence  southerly  following  25 
ft.  east  of  road  to  4.T'57'23"N.  124''08'27'\V 
thence  southerly  to  43°52'5.'i"N, 
124°09''10"VV.  thence  southeasterly  to 
4.3'52'46"N.  124°0858'\V,  thence  southerly 
to  4.r.52'38"N,  124°08'58"\V,  thence  west  to 


MLW,  thence  southerly  and  westerly 
following  MLW  around  the  southern  end  of 
the  spit,  thence  northerly  following  MLW  to 
a  point  directly  west  of  the  point  of 
h<iginning,  thence  east  to  the  point  of 
lK)ginning.  (Mercer  Lake,  (Joose  Pasture,  and 
Tahkenitch  Creek  IJ.St^.S  7.5"  Qua.ls  1084) 


OR-4.  Sillcoos  River  to  Threemile  Creek, 
Lane  and  Douglas  County  (Index  Map  1) 

Beginning  at  43°52'29"N.  124°08'55"W. 
thence  southwesterly  to  43°52']3"N. 
124°09'n"W.  thence  westerly  to  43°52'12"N, 
124'09'18"VV.  thence  southerly  to 


43°49'02"N.  124°09'52"\V.  thence  east  to 
43°49'02"N.  124''09'43"W,  thence  southerly 
to  43''4708"N.  124''10'04"VV.  thence 
southwesterly  to  43°47'00"N.  124'='10'16N'W. 
thence  southerly  to  43°45'00"N. 
124''10'42"W.  thence  west  to  MLW.  thence 


northerly  following  MLW  to  a  p(jint  directly 
north  of  the  point  of  b»!ginning.  thence  south 
to  the  point  of  beginning.  (G(K)se  Pasture  and 
Tahkenitch  Creek  U.SCS  7.5"  Quad  1984) 


UMI 


I]7f2 


r  /  Vol  60,  No.  41  /  Thursday.  N4arcb  2,  1995  /  Proposed  Rutes 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2.  1995  /  Proposed  Rules 


11783 


—  ♦S*  S2 


OR-5.  Umpqua  River  lo  Uonfall  Beach, 
DoHglas  and  Coos  County  (Indt^x  Mup  l) 

B»!ginning  at  O'SQSt  N,  124°1225  W, 
thctMX!  southerly  to4:^°3936  N.  124''1225  VV, 
thence  southerly  to  43°3840  N,  124''1229  VV, 
thence  southerly'foUowing  25  It.  <Mst  of  mail 
to43M730  N,  124''124(j  W,  thento 


OR-4  SILTCOOS   RtVER 
TO  THREEMILE   CREEK 


southwestern  to  ■U*3*3&N,  124''ia4  W. 
tltence  southwesterliy  »  4C1«3400  N.  124^341) 
W,  thence  easterly  to  43°335»  N,  T24"^326 
VV ,  thenof  soutbvwst«rly  to  43<'3329  N, 
124°1337  VV.  thence  winterly  to  43*  332t>  N, 
124°1 353  W,  thrtBCT  sorrthrwest^riy  following 
20  ft.  contour  to  43°3(K)I)  \',  124'tV)16  VV, 


thence  southwesterly  to  43°2708  N,  124"^lb3ij 
VV,  thence  west  to  MLVV,  thence  northeasterly 
following  MLVV  to  the  soutlinm  to<;  of  .South 
[etty,  thence  northeast  to  the  poiirtof 
beginning.  tWinche-ster  Bay  and  Lakeside 
IJ.SGS  7.5  Quads  1985,  and  Empire  I  i.SGS 
7.5"  Quad  1970) 


UMI 


OR-6.  Horsfall  Beach  to  Coos  Bay.  Coos 
County  (Index  Map  1) 

I  nit  I 

Beginning  at  43''2708  N.  124°lf.36  VV. 
thence  southwesterly  following  20  ft.  contour 
to  43°2534  N.  124'1727  W,  thence 
southwesterly  following  20  ft.  contour  to 
43°2223  N,  l'24°1925  VV,  thence  east  to  MLW. 
thence  southerly  and  westerly  following 
MLVV  around  the  southern  tip  of  the  north 
spit,  thence  northeasterly  following  MLW  to 
a  point  directly  west  of  the  point  of 


OR-5   UMPQUA   RIVER 
TO   HORSFALL  BEACH 


beginning,  thence  east  to  the  point  of 
beginning.  (Empire  and  Charleston  USGS 
7.5"  Quads  1970) 

Unit  2 

Beginning  at  4,3°2502  N.  124°1612  VV. 
thence  southeasterly  to  43°2451  N.  124°1618 
VV.  thence  cast  to  MLW,  thence  southerly 
following  MLW  to  a  point  directly  east  of 
43°2444  N.  124°1618  W.  thence  west  to  said 
point,  thence  westerly  to  43°2444  N, 
124°1701  W,  thence  northeasterly  to  43°24  57 
N,  124°17O0  VV.  thence  northwesterly  to 
43°24.54  N.  124°1704  VV,  thence  northeasterly 


to  the  point  of  beginning.  (Empirt;  LSGS  7  5" 
Quad  1970) 

t'nilS 

Beginning  at  43°2105  N.  124=2026  VV. 
thence  southwesterly  to  43°2039  N.  124°2054 
VV.  thence  southwesterly  to  43°2121  N. 
124=2121  VV,  thence  north  to  MLVV.  thence 
northeasterly  following  MLVV  to  the  southern 
toe  of  the  South  Jetty,  thence  easterly 
following  the  t(X!  of  the  South  Jetty  to  the 
point  of  beginning.  (Charleston  TSCS  7  5" 
Quad  1970) 
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OR-7.  Bantfon  Park  to  Ktora.<i  Lakn.  Cooii  ami 
Curry  Counties  (Index  Map  1 ) 

B«^innii>girt  43''()4-14'N,  124"2B'Dr'VV, 
thuiicfi  souf  berJy  to  43°0:r22"N. 
124°26T0"W,  thence  southerly  to 
43't)2'42"N.  124*26'16"W,  thwnce  SDUlhtuFy 
to  43*m'42"N,  124*2«'26  "W.  fh»»nt>- 


OR-6   HORSFALL  BEACH 
TO  COOS   BAY  UNITS   1-5 


southwesteriv  to  4:!''0O'5t>"N,  t24''2»J'S8"W, 
thence  southwesterly  to  43"'00(H)"N, 
124°27'17"W,  thence  southerly  to 
42'>59'27"N,  124°27'25"VV,  thence 
southwesterly  to  42°57'1fi "N,  124°2H'24"W, 
thence  southwesterly  to  42°3.5'52"N. 
124''29'09"W,  thence  soiithwe.sterly  to 
42°54'48'N,  124°30'0()"W.  thi'nce 


southwest<!rly  to42°.54'1()"N,  r24''30'22nv 
thiMiit!  southwiisleriy  to  42°53'42"N, 
124°3()'49"\V,  thence  west  to  MLW,  thei>ce 
northeasterly  following  MLW  to  a  point 
directly  wtist  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning.  IFlorus 
Lake  and  Langiois  IJSC.S  7.5"  Quads  I'.tStt. 
anil  Bandon  I  '.SCS  7.5'  Quad  1970) 
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Indti   Hop   2 
Northern  Colifornio   Proposed 
W«il»rn  Snowy   Plovtr 
Critical  Hobitot  Aroos 


(^iliforniii.  ArtMS  of  himi  ami  u,il(;r  ;is 
follows: 

CA-1 .  Humboldt  Coast  Lagoon  Beaches. 
Humboldt  County  {Index  Map  2) 

I  'nit  1 — Stone  Ligoon 

Btjginning  iit  41''l.");rVN.  124=05  54'VV, 
thonco  south  uniJ  oiist  following  thi;  vvost  sidt; 


of  thu  ac;f;i!ss  roiid  to  Dry  Lagoon  Stitti!  Park 
to  41°15'29"N.  124°05'49"VV,  thi-nce 
soiifluvosterlv  following  the  high  wattT  line; 
of  Stone  Liigoon  to  41''14'42"N,  124°(M)()H  VV. 
thence  southwesterly  to  41°14'40"N, 
124°Ofi'10"VV.  thence  southwesterly 
following  the  40- foot  contour  line  to 
41°14'14'N.  124°06'2r'\V,  thont  e  west  to 


MLW,  thiMiie  northcasti'rly  following  MIAV 
to  a  point  dinu.tly  west  of  the  point  of 
Ix'ginning,  thi-ni.e  eiist  to  the  point  of 
Ixiginning.  (()ri(.k  iuiil  Roiigurs  I'l'.ik  I  .S(;.S 
7.5"  Quads  1«(i(l) 


CA-2.  Eel  Ri\  er  Beaches.  Huraboldt  County 
(Index  Map  2] 

Unit  t—Eeiliivfrr  S'oitii 

Boginningat  40''41'S1"N,  124»16'27"\V. 
Ihcna-  southwesterly  to  40*40'1  l~N, 


CA-t   HUMBOtOT  COAST 

UCOON  BCACHCS 
OHIT  2-  etc  UCOON 


124°17  30'  W.  thence  south  to  MLW.  thence 
southerly  following  MLW  around  the  south 
•Mid  of  the  split,  thence  north  following  MLW 
to  a  point  directly  west  of  the  point  of 
Ijt^inning.  thence  east  to  the  point  of 
l>esinninj{.  (Cannibal  Island  USGS  7..VQuad 
1372) 


Unit  2 — Big  Lagoon 

Beginning  at  41''13'00"N.  124°06'39"W, 
thenra  southerly  following  the  40-foot 
contour  line  to  41''12'47"N.  1 24''06'40"W, 
thence  southerly  following  the  Big  Lagoon 
State  Park  property  line  to  4 1°12'39"N, 


CA-1    HUMBOLDT  COAST 

LAGOON   BEACHES 
UNIT   1-  STONE  LAGOON 


124''06'40"'W,  thence  northwesterly  and 
southwesterly  following  the  high  water  line 
of  Big  Lagoon  to  41"'09'54"N,  124»07'49"VV, 
thence  southwesterly  following  the  Big 
Lagoon  State  Park  property  line  to 
41''09'49"N.  124°08'0O"VV.  thence  west  to 


MLW,  thence  northeasterly  following  MLW 
to  a  point  directly  west  of  the  point  of 
beginning,  thence  east  to  the  point  of 
beginning.  (Rodgers  Peak  Ij.SCS  7.h"  Qua<l 
1966  and  Trinidad  l'.S<;S  7..5"  Quad  1978) 


CA-2  ECL  RiVeR  BCACHES 
UNIT  1-  EEL  RIVER  NORTH 
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/  Init  2— Eel  River  South 

ftT^inniii)' iit  40»34'29"N.  124''21'0rW. 
thiMicp  wpst  to  MLW.  theiici;  northeasterly 
following  MLW  to  n  point  <iiro«:tly  wost  of 
4()°:)8'2«"N,  124°18'4X 'W.  thi;n(,<'Oiist  to  said 


point,  thence  oast  to  MHVV  of  the  left  bank 
of  the  Eel  and  Salt  Rivers,  thence 
southwesterly  following  MHW  of  the  left 
bank  of  the  .Salt  River  to  4q,°37.S4 'N, 
124°18'52"W,  thence  .southerly  to 
40''37'38"N.  124°18'53"W,  thence 


southwesterly  ta40''37  14"N,  124''19'25"VV 
thence  southwesterly  to  40'36'44"N, 
124°19'36"\V.  thence  southwesterly  to 
^°34'29"N,  124"20'56"W,  thence  westerly  to 
the  point  of  beginning.  (Cannibal  Islanil  and 
Feriidale  VfiGS  7.5"  Quads  1972) 


CA-4.  Dillon  Beacli.  Marin  County  (Index 
Map  2) 

Beginning  at  38°14'57"N.  122°.57'58"W. 
thence  southerly  to  38°14'31"N. 


122''58'01"W.  thence  southwesterly  to 
•38»13'57"N.  122''58'15"W.  thence 
southeasterly  to  38°13'21"N.  122°58't2"W. 
thence  south  to  MLW,  thence  northwesterly 


and  northerly  to  a  point  directly  west  of  the 
point  of  beginning,  thence  east  to  the  point 
of  beginning.  (Tomales  USGS  7.5  "Quad 
1971) 


*wg    _  - 


-38»I4' 


BODZGA       BAY 


CA-4  OiUjON  BEACH 


CA-3.  Bodega  Bav.  Sonoma  County  (Index 
Map  2) 

Unit  1 — Bodega  Harbor 

Beginning  at  38''18'.')1'N.  123'0302 'W,  at 
MHVV  on  Doran  .Spit,  thence  north  to 
38°19'30"N,  123°03'02'W,  thence  e.ist  to 
38''19'30 "N,  123°02'38  "W.  thence 
southeasterly  to  38''19'22'N.  123°02'2H'\V 
thence  southerly  to  38°19'13"N. 

/ 


CA-2  Ea  RIVCR  8CACHCS 
UMT  2-  to.  nvCR  SOUTH 


123''02'20"W.  on  the  MHW  line  of  Bodegn 
Harbor,  thence  southerly  and  westerly 
following  MHVV  to  the  p<jint  of  beginning. 
(Bodega  Head  USGS  7.5"  Quad  1972) 

Unit  2 — Doran  Beach 

Beginning  at  38''18'22"  N.  123°03'09'VV,  at 
the  west  end  of  the  North  jetty,  thence  east 
to  MLW,  thence  northerly  and  easterly 
following  MLW  to  a  point  dire<:fly  south  of 


38°18'44"N,  123°()l'3t>"W.  thence  north  to 
said  point,  thence  northwesterly  to 
38''18'52"N.  123°02'07  "W.  thence  westerly  U. 
38°18'51'N,  123°02'34"VV,  thence 
southwesterly  to  38°18'42"N.  123''03'0r'W 
thence  southwesterly  to  38'18'34'N, 
123°03'08"VV,  thence  southerly  to  the  point 
of  beginning.  (Bodega  Head  1  '.S(7S  7..'j"  Quad 
1972) 
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CA-3.  Flaif  iMoon  Bay  Beaches.  San  Mateo 
County  (Index  Map  3) 

Beginning  at  37°28'57"N,  122°27'0fi"VV, 
thence  southeasterly  to  37='28'26"N, 


122°2(>'45"VV,  thence  southwesterly  to 
37°28'24"N,  122°26'47"W,  thence  southerly 
following  the  20-foot  contour  line  to 
37°27'49"N,  122°26'40"VV,  thence  west  to 


.MLW.  thence  northwesterly  following  MLW 
to  a  point  directly  west  of  the  point  ot 
i)eginning.  thence  ea>!t  to  the  point  of 
beginning.  (Half  Moon  Bay  USC.S  7.5"  Quad 
19731 


CA-3  BOOCGA  BAY 
UNITS  1-  2 
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CA-5  HALF  MOON  BAY  BEACHES 


CA-6  SAKTA  CRUZ  COAST  BEACHES 
UNIT  2-  SCOTT  CREEK  BEACH 


CA-6.  Santa  Cruz.  Coast  Bcaclit^.  .Santa  Cruz 
County  (Index  Map  3) 

Unit  1—Wtiddell  Crevk  Heach 

B«Kiniiingat  37''05'35"N.  122*1fi'32"W, 
th«nco  west  to  MLW,  thoncr  northwestorly 


(Init  2—Sa)lt  Crerk  Untu.h 

Beginning  at  37°02'33"N,  122*13'53"W. 
located  at  northwest  end  of  bcar.h,  tlience 
southeasterly  to  37°02'22"N.  122°13'36"W. 


following  MLW  to  a  point  west  of 
37*05'52"N.  122''16'32"W.  thent  e  east  to  said 
point,  thence  southeasterly  to  .MHW  line  of 
Waddell  C>cek  37°05'41"N.  122''16'34"W, 
thence  south  to  point  of  beginning.  (Ano 
Nuevo  uses  7.5"  Quad  1968) 


Unit  3—Laguna  Creek  Beach 

Beginning  at  36°5904"N.  122°09'26"W, 
located  at  northwest  end  of  beach  on  20  foot 


contour  line,  thence  east  following  20  foot 
contour  line  to  36°59'03"N,  122°09'14"W. 
located  at  Laguna  Creek  at  a  point  800  feet 
south  of  Highway  1.  thence  south  lo  MLW. 


CA>«  SANTA  CRUZ  COAST  BEACHES 
UNfT  t-  WAOOELL  CREEK  BEACH 


locatecl  west  of  Highway  1  ftnd  exdudtiigthe 
existingHighway  1  W)VV,  thenixi  s<Mith  to 
37''OT58'N.  122''13'34"VV,  lotated  at  .south 
end  of  heath  on  BO  ftwttoBtour  line,  thence 


wiist  to  MLW,  tlience  northwesterly 
following  MLW  to  a  point  diri'ctiy  west  o) 
point  of  beginning,  thence  east  to  point  of 
Ix-ginning.  (Davenport  USCS  7. .'i"  Quad  19»j8) 


Unit  4— Wilder  Creek  Beach 

Beginning  at  36°57'17"N.  122°04'43"VV. 
located  at  northwest  end  of  upper  beach  on 
40  foot  contour  line,  thence  southwesterly  to 


CA-6  SANTA  CRUZ  COAST  BEACHES 
UNfT  3-  LAGUNA  CREEK  BEACH 


36°5716"N.  122°04'29-W.  located  at 
northeast  end  of  upper  beach  east  of  40  foot 
contour  line,  thence  south  to  MLW.  thence 
northwe.sterly  following  MLW  to  40  fofit 


thence  northwesterly  following  MLW  to  a 
point  directly  south  of  point  of  beginning, 
thence  north  to  point  of  beginning.  (Santa 
Cruz  I'SGS  7.5"  Quad  1981) 


contour  line  at  tvest  end  of  beach,  thence 
north  following  40  foot  contour  line  to  point 
of  beginning.  (Santrs  Cmz  ISCS  7.5"  Quad 
1981) 


6 
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CA-7  Monterey  Bay  Beaches,  Santa  Cruz 
and  Monterey  Counties  (Index  Map  3) 

Unit  1 — Sunset  W«oc7i 

Beginning  at  36°54'3K"N,  12r.'i()'.')0"W. 
lix:i)tod  wnst  of  2^is  Koad,  thence 


CA-6  SANTA  CRUZ  COAST  BEACHES 
UNIT  <-  WILDER  CREEK  BEACH 


southeasterly  to  36','>1'25"N,  12T'48'13"W, 
thence  east  along  north  bank  of  Pajaro  River 
to  36'.'>r2r'N,  12r48'30"W.  located  south  of 
mouth  of  Watson  Slough,  thence  south  to 
MLW,  thence  southerly  following  MLW 
around  south  end  of  beach,  thcnci; 
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northwesterly  following  MLW  ton  point  wesl 
of  point  t)f  beginning,  thence  east  to  point  of 
beginning.  (Watsonviile  West  and  Moss 
Landing  I  KSCS  7.r>'  Quad  l«no) 
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southwe.sterly  along  northern  shore  of 
Elkhorn  Slough  to  point  of  beginning.  (Moss 
Landing  USGS  7.5"  Quad  1980) 


Unit  4— Salinas  River  Beach 

Beginning  at  36''48'01"  N,  121''47'18"  W, 
located  south  of  boat  launch,  thence 
southerly  to  36°46'31"  N,  121°47'40"  W, 
thence  southerly  to  36''45'00"  N,  121''48'04" 
W,  located  on  north  bank  of  Salinas  River, 
thence  southeasterly  following  north  bank  of 
Salinas  River  to  36''44'16"  N,  121°47'20"  W, 
thence  southwesterly  across  Salinas  River  to 


CA-7  MONTERTT  BAY  BEACHES 
UNIT  2-  MUOOWSKI  BCACH 
UNIT  3-  CLXHORN  SLOUGH 
MUOrUT/SALTPONO 


36''44'10"  N,  ni'A7'28'-  W,  located  on  south 
bank,  thence  northwesterly  following  south 
bank  of  Salinas  River  to  36°44'41"  N, 
121'48'02"  W,  thence  westerly  to  36°44'49" 
N,  121'>48'12"  W,  thence  south  to  36»44'54" 
N,  121<'48'12"  W,  located  at  northern  most 
point  of  a  large  pond,  thence  southeasterly 
following  north  shore  of  pond  to  36°44'44" 
N,  121°47'53"W,  thence  southwesterly  to 
36»44'34  •  N,  121°48'13"  W,  thence  southerly 


to  36''42'59"  N,  121"'48'17"  W,  thence 
southerly  to  36°41'45"  N,  121°48'49"  W, 
thence  southerly  to  36°39'45"  N,  121°49'17" 
W,  thence  west  to  MLW,  thence  northerly 
following  MLW  to  a  point  west  of  point  of 
beginning,  thence  east  to  point  of  beginning. 
Excludes  all  U.S.  Fish  and  Wildlife  Service 
property.  (Moss  Landing  USGS  7.5"  Quad 
1980  and  Marina  USGS  7.5"  Quad  1983) 


CA-7  MONTEREY  BAY  BEACHES 
UNIT   1-  SUHSa  BEACH 


UMI 


I  Init  2 — Mudowski  Buuch 

Beginning  at  36°49"25"  N,  121''48'21"  W, 
thence  southerly  to  36°.=jO'.58"  N,  121°48"1.'}'' 
W,  lo<ated  north  of  the  10  foot  contour  line 
and  west  of  Jensen  Road,  thence 
southwesterly  to  36°51'n "  N,  121°48'20"  W, 
thence  southeasterly  to  3(i°50'43 "  N, 
121°47'15"  W,  located  ea.st  of  .seawall,  thence 
south  to  MLW,  thence  southwesterly 
following  MLW  around  south  end  of  lM»ach, 
thence  northwesterly  following  MLW  to 
north  end  of  beach,  thence  northeasterly 
following  MLW  around  north  end  of  !)«<;«  h  to 


:i  point  north  of  point  of  lieginning,  thence 
south  to  point  of  beginning.  (Moss  i^anding 
U.SGS  7.'>"  Quad  1980) 

Unit  3— Elkhorn  Slouf^h  Mud  Flat/Suit  Pond 

Beginning  at  north  bank  of  Elkhorn  Slough 
36''48'49"  N,  121°4K'12"  W,  thence  west 
f(>llowing  south  perimeter  of  mud  flat  and 
salt  pond  to  36°48'50"  .N,  121''47'02"  W, 
which  excludes  the  existing  Highway  1 
ROW,  thence  north  following  west  perimeti-r 
of  the  salt  pond,  thence  east  following 
northern  perimirter  of  salt  pond  to  west 


perimeter  of  mud  flat,  thence  n<»rth  following 
west  perimeter  of  mud  flat  to  36"49'14"  N, 

12r46'.S,5"  W.  locattMi  on  south  sh(fte  of 
Bennett  Slough,  thence  ntjrtheastcrly 
following  south  bank  of  Bennett  Slough  to 
3b°49'24"  N.  121°4H-22"  W,  located  at  the 
norfluMn  most  point  of  mud  flat,  thence 
southeasterly  following  the  east  perimeter  (if 
the  mud  flat  to  3f)''49'12"  N,  121°4(i'12'  W, 
thence  easterly  following  the  perimeter  of  the 
mud  flat  to  ;{li°49'.'i9"  N,  121''45'.')9"  W, 
thence  south  following  east  pirrimeter  of  iiiiui 
Hat  to  3t)"49*04"  N.  12r45'58  '  W,  then,  e 
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5«*56'- 


Marina 


I  MILE 


_1_ 


CA-8.  Point  Sur  Beach,  Monterey  County 
(Index  Map  3) 

Boginningat  .le^lS'ir'N,  121"53M51"W, 
located  at  north  end  of  l«;ai:h.  thenci;  south 


CA-7  MONTERCY  BAY  BEACHES 
UNIT  5-   FORT  ORO/SCASIOC  BEACHES 


to  se^lSar'N.  12T'53'32"\V,  Icxated  north  of 
Lighthouse  Road,  thence  southwesterly 
following  a  line  north  of  Lighthouse  Road  to 
36°18'37"N.  121°53'46"W.  th<MU«  west  to 


MLVV,  thence  northeasterly  following  MLVV 
to  a  point  west  of  point  of  beginning,  thence 
east  to  point  of  beginning.  (Point  Sur  IJSC'.S 
7.5"  Quad  1983) 


Unit  3 — Fort  Ord/Seaside  Bmclws 

Beginning  at  36°39'44"N.  121''49'17"\V, 
located  west  of  beach  parking  lot.  thence 
southerly  following  upptir  beach  where  it 
meets  toe  of  bluffs  to  36°3833"N. 
12r49'54"W.  thence  southerly  following 


CA-7  MONTERCY  BAY  BEACHES 
UNIT  4-  SAUNAS  RIVER  BEACH 


upper  beach  where  it  meets  toe  of  bluffs  to 
36°36'58"N.  121°31'00"W.  thence  continue 
southwesterly  following  upper  portion  of 
beach  where  it  meets  toe  of  bluffs  and  sand 
dunes  to  36°36'06"N.  121°52'15"W.  thence 
west  to  36°36'0fi"N,  121°52'30"W.  thence 


north  to  MLW.  thence  nortlu-astcrly 
following  MLW  to  a  point  west  of  point  of 
beginning,  thence  east  to  point  of  beginning. 
(Marina  11SC;S  7.5"  Quad  1983  and  Seaside 
i;SGS  7.5"  Quad  19HK) 


CA-9.  Arroyo  Hondo  Creek  Beach,  San  Luis 
Obispo  County  (Index  Map  3) 

Beginning  at  35°45'23"N.  121''19'02"\V, 
thence  southerly  following  the  20-fo<jt 


CA-8   POINT  SUR  BEACH 


contour  line  to  35''4500"N,  121°18'52"VV, 
thence  southeasterly  to  35°4r54"N, 
121''18'55"VV,  thence  west  to  MLW.  thence 
northerly  following  MLW  to  a  point  directly 


west  of  the  point  of  beginning,  thence  oiist  to 
the  point  of  beginning.  (Burro  Mountain 
USCJS  7.5"  Quad  1972  and  Piedras  Blancas 
HSr,S  7.5"  Quad  1959) 
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CA-IO.  Arroyo  Laguna  Creek  Beach,  San 
Luis  Obispo  County  (Index  Map  3) 

Beginning  at  HS'ag'OB'N.  12n;n5"W. 
I(i<:alf!<l  south  of  Highvviiy  1  and  (excluding 


CA-U.  Morro  Bay  Beaches,  .San  I.uis  Obispo 
County  (Index  Map  3) 

I'nit  l—TomCrcrk 

Beginning  at  35''24'57  "  N.  lJO''r>:i  27"  W, 
lo«:ati;d  west  of  Highway  1  and  excluding  the 


CA-9  ARROYO  HONDO  CREEK  BEACH 


tho  existing  Highway  1  KOW,  thinu; 
southnastt^rly  to  :J5"'39'05"N.  12l°i;n7"W. 
thence  south  to  MLW,  thenco  westerly 
following  Ml.VV  to  a  point  south  of  p<iiiit  of 


beginning.  lh(!nc:e  north  to  point  of 
beginning.  (San  Simeon  USCS  7.5"Qua<l 
1958) 


Unit  2 — Atascadem  lieach 

Beginning  at  35°2413'N,  120°.52'Or"W, 
located  west  of  Beachcomber  Drive,  thence 
southeasterly  along  upp<!r  beach  to 


CA-tO  ARM>YO  UCUNA  CREEK  BEACH 


existing  Highway  1  ROW.  thence  southerly 
along  »  line  west  of  Highway  1 .  excluding  the 
existing  Highway  1  ROW.  to  35''24'30'-N. 
120°ri2'14"W.  thence  west  to  MLW.  thence 
northwesterly  following  MLW  to  a  point  west 
of  point  of  beginning,  thence  east  to  point  of 


b«;ginning.  (Morro  Bay  North  IIS(;.S  7.5' 
Quad  1965) 
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CA-11    MORRO  BAY  BCACHCS 
UNIT   1-  TORO  CREEK   BEACH 


35''23'3H'N,  120''51'48  "W,  located  west  of 
.Sandalwood  Avenue,  thence  south  to 
35°23'24"N,  120°51'39"VV.  thence  south  to 
35°22"22"N,  120''5131"VV.  lorated  at  the 


southwest  end  of  powerplant,  thence  west  to 
MLW,  thence  northerly  following  MLW  to  a 
point  west  of  point  of  beginning,  thence  east 
to  point  of  beginning.  (Morro  Bay  North  and 
Morro  Bay  .South  H.SdS  7.5"  Quads  1965) 
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CA-11    MORRO  BAY  BEACHES 
UNIT  2-  ATASCAOERO  BEACH 


UMI 


I  hiit :{ — Morro  Hay  Bnich 

Beginning  at  35°17'28"N.  120=52'4b'W, 
located  at  south  end  of  beach,  thence  west  to 
MLW.  thence  northeasterly  following  MLW 
to  breakwater,  thence  from  breakwater 


following  MLW  clockwise  around  northern 
end  of  peninsula  to  a  point  east  of 
3.5°2T28"N,  120°51'28"VV,  thence  west  to 
said  point,  thence  southwesterly  to 
35°19'.54"N,  120°51'38"VV.  thence 


southwesterly  to  35'>18'38"N.  120''52'06"W, 
thence  southwesterly  to  point  of  b«;ginning. 
(Morro  Bay  .South  USGS  7.5"  Quad  1978) 
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CA-12.  Pisino  Beach/Nipoino  Dunes.  San 
Luis  Obispo  and  Santa  Barbara  Counties 
(Index  Map  3) 

Beginning  at  34'>53'02"N,  120''39'40"VV, 
located  northeast  of  Mussel  Point,  thence 
west  to  MLW,  thence  northerly  following 
MLW  to  a  point  west  of  35°06'06"N. 
120°37'45"W.  thence  east  to  said  point, 
thence  southeasterly  to  SS'Oeol'N. 
120°37'40"W.  located  on  north  bank  of 
Arroyo  Grande  Creek,  thence  easterly 


CA-n    MORRO  BAY  BCACHCS 
UNIT  3-  MORRO  BAY  BEACH 


following  north  bank  of  Arroyo  Grande  Creek 
to  35°0.V58"N.  120°37'19"W.  thence 
southerly  across  Arroyo  Grande  Creek  to 
35°05'56"N.  120''37'18"W.  thence  westerly  to 
35°05'58"N.  120°37'38"W.  thence 
southeasterly  to  35'»05'27"N.  120°37'32"W, 
thence  southerly  to  35°04'27"N, 
120°37'30  "W,  thence  southwesterly  to 
35°02'32"N.  120°37'35"VV,  thence  south  to 
35°01'42"N.  120''37'35"W.  thence 
.southwesterly  to  34°58'53"N.  120''39'02"W, 
thence  .southeasterly  across  Guadalupe  oil 


field  to  34°58'10"N,  120°38'27"W.  located  at 
east  end  of  a  pond  north  of  Santa  Maria 
River,  thence  southwesterly  to  a  point  on  40 
foot  contour  line  34°57'45"N,  120°;i8  59"\V 
located  south  of  the  Santa  Maria  River, 
thence  southwesterly  along  the  40-foot 
contour  line  to  point  of  beginning.  (Oceano 
USGS  7.5"  Quad  1979  and  Point  Sal  USGS 
7.5"  Quad  1974) 


MwM*rR*ek 


CA-13.  Point  Sal  to  Point  Conception 
Beaches,  Santa  Barbara  County  (Index  Map 
3) 

Unit  1 — Vandenberg  Beach 

Beginning  at  35°51'41"N,  120°36'36'W, 
located  on  40-foot  contour  line,  thence 
southerly  along  40-foot  contour  line  to 


CA-12  PtSMO  BCACH/NIPOMO  OUNCS 


34°45'22  "N.  120°3750"W.  located  southeast 
of  Purisma  Point,  thence  south  to  MLW, 
thence  northwesterly  following  MLW  around 
Purisma  Point,  thence  north  following  MLW 
to  a  point  west  of  point  of  beginning,  thence 
east  to  point  of  beginning.  (Casmalia  USGS 
7.5"  Quad  1982) 
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Unit  3—Jalaina  lltiud) 

Beginning  at  34°  30' 48"  N,  120°  30'  12- 
W,  thonce  southeasterly  to  34°  30' 44"  N. 
120°  30'  04"  VV,  located  at  northern  end  of 
lalama  Beat  h  Lagoon,  thence  southeasterly  to 


CA-13  POIKT  SAL  TO  POINT  CONCtmOM 
UHtT  2-  SAMTA  YMQ  RIVM  MOUTH/ 
OCEAN  8CACH 


.34°  30'  23  •  N,  120°  29'  55"  \V,  thence 
southeasterly  to  .34°  29'  53  "  N.  120°  29  44 
VV,  thence  southeasterly  to  34°  29'  43  "  N. 
120°  29'  42"  VV,  thence  west  to  MLW.  thence 
northwesterly  following  MLW  to  a  point  west 


of  point  of  l)egiiining.  thence  east  to  point  of 
beginning.  (Tranquillon  Mountain  IJ.SCi.S  7.5  " 
Quad  1959,  Lompm:  Hills  USCS  7.5"  Quad 
1971,  and  Point  (".onception  ILSG.S  7.5"  Quad 
1974) 


Unit  2 — Santa  Ynez  River  Moiith/C)cmn 
Beach 

Beginning  at  34°42'16"N.  120°35'.54"VV. 
located  west  of  beach  access  road,  thence 
southeasterly  to  34°41'56"N,  120°3S'45"VV. 
located  west  of  railroad  tracks,  thence 
southwesterly  to  34°41'35"N.  120°35'5.5"W. 
located  on  north  bank  of  Santa  Ynez  River. 


CA-1S  POINT  SAL  TO  POINT  CONCEPTION 
UNIT  t-  VANDENBCRC  BEACH 


thence  northeasterly  to  34°41'41"N, 
120°35'43"W,  thence  southeasterly  along 
north  bank  of  Santa  Ynez  River  to 
34°41'24"N.  120°35'05"VV.  located  at  end  of 
Gravel  Pit  Road,  thence  .southwesterly  to 
:M°41'18"N.  120°35'13"W.  located  on  south 
bank  of  Santa  Ynez  River,  thence  west  across 
railroad  tracks  to  34°41'27"N.  120°35'58."W 
located  on  40-ffH)t  contour  \hw.  thence 


southwesterly  along  40-fo(it  ixmtour  lint!  to 
34°37'28"N,  i20°37'16"W,  located  400  fe(!t 
west  of  railroad  tracks,  thence  west  to  MLW 
thence  northeasterly  following  MLW  to  a 
point  west  of  point  of  beginning,  thence  east 
to  point  of  beginning.  (Surf  USCS  7.3' Quad 
1974) 


CA-13  POINT  SAL 
TO  POINT  CONCEPTION 
UNIT  3-  JALAMA  BEACH 
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CA-14.  Santa  Barbara  Coast  Beaches.  .Santa 
Barbara  County  (Index  Map  3) 

Unit  1 — rk^'t.rfaux  Unach 

Bnginningat  34''25'13"N.  119°  .53' .II' 
VV.  locntpd  on  20  foot  contour  linn,  thoncf 


Unit  2 — Point  Omtillo/  Snnta  Rarlnini  Harbor 
Ueach 

Point  C:ai>tillH 

Beginning  (bntukwiitcr  und  siindspit)  at 
34»24'i7"N,  n9''4ri3"W.  located  at 
Beacon,  thence  south  to  MLW,  thence 
southwesterly  following  Ml.VV  on  outside  of 
breakwater  to  Point  C!astiIlo.  thence 
northeasterly  following  MLW  Inside  of 
breakwater  to  southwest  end  of  sandspif 


southna.sterly  following  20-foot  contour  line. 
thiMH*  northeasterly  around  ("oal  Ort  Point  to 
34*  24'  33  "  N,  119*51'  57"  VV,  located  on  20 
foot  contour  lims.  thence  .south  to  MLW 
thence  westerly  following  MLW. 
southwesterly  around  Coal  Oil  Point,  thence 


mian 


I      ^     •     Irflll 


PACIFIC 


OCEAN 


CA-t4  SANTA  BARBARA  COAST  BCACHCS 
UNIT  1-  OCVCRtAUX  SCACH 


theiH.T?  cm:kr  samispit  clofrkwise  tollowinf; 
MLW  to  a  point  south  of  point  of  tiegirmin^. 
thence  north  to  point  of  beginning.  (.Siinta 
Bartera  (fSCS  7.5  "Quad  1967) 

.Santa  Barbara  Harbor  Beach 

Beginning  at  34°24'1H"  N,  1 19°41'37"  VV 
located  at  southwest  end  of  btuich,  thence 
northea.sterly  following  a  line  south  of 
Cabrillo  Blvd.  to  34''22'09"  N,  119*:t8'22"  W 
located  on  west  side  of  Steams  Wharf,  thcnct^ 


*7       •    V*    •    vt%*mM 


CA-U  SANTA  BARBAXA  COAST  BCACH 

tWIT  2-  POIKT  CASTILLO/ 

SANTA  BARBARA  HARBOR  BEACH 


northwesterly  to  a  point  south  of  point  of 
beginning,  thence  north  to  point  of 
iMiginning.  (Dos  Puf^blosCiuuon  and  (ioiiit.i 
1!S(;S7.5"3Qu<mI  I98HI 


A  JBvUra 

-34-M' 

< 

CA-U  SANTA  BARBARA  COAST  BCACHCS 
UNIT  S>  CARftNTIRU  BCACH 


tiurthcastiirly  to  ;i4''24'r)4"  N,  1  19"'40'r)2"  VV 
thence  easterly  fuilowiiig  a  line  just  south  of 
Cabrillo  Blvd.  to  34"2503"  N.  119°39T>()"  VV 
thence  southi^asmrly  to  34°2r.OO'  N. 
119°38'01"  VV,  thence  south  to  MLW,  thence 
southwesterly  following  Ml.VV  to  a  point  east 
(>f  point  of  beginning,  thence  west  to  point 
of  beginning.  (Santa  Barbara  U.StiS  7. S"  Quad 
19671 


In4<l    Mop   4 
Southern  Colifornio  PropoMd 
Wtsltm  Snowy  Ptovor 
Critical  Hobitot  Aroot 


-^^"•^ 


CA-15.  Oxnard  Lowlands,  Ventura  County 
(Index  Map  4) 

Unit  1 — San  Buena/Ventura  Beach 

Beginning  34''16'33"  N,  119''17'38"  VV, 
which  is  located  at  northwest  end  of  beach, 


thence  east  to  34''16'51"N,  n9°17'24"VV, 
thence  southeasterly  to  34"'16'40"  N, 
1  ig'U'OS"  W,  thence  southeasterly  to 
34''16'15"  N,  119''16'33"  W,  thence 
southeasterly  to  34''15'40"N,119°16'16"W, 
thence  southeasterly  to  34°15'02"  N, 


119°15'52  '  VV,  thence  west  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
south  of  point  of  beginning,  thence  north  to 
point  of  beginning.  (Ventura  LISGS  7.5"  Quad 
1967) 


Unit  3 — Curpintfhu  Beach 

Beginning  at  34°23'38"  N.  lig^SfZC"  VV 
located  at  end  of  Linden  St.  on  northwest  end 
of  beach,  thence  southeasterly  to  34°23'22" 
N   119''3r02"W  located  at  stmtheast  end  of 


the  beach,  thence  south  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
south  of  point  of  beginning,  thence  north  to 
point  of  beginning.  (Cjirpinteria  U.SC.S  7  5' 
Quad  1988) 
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Unit  2 — Mandalay  Beach/Santa  Clara  River 
Mouth 

Beginningat34''14'28"N,  119°16'12"W. 
located  at  the  north  end  of  beach,  thence 
southeasterly  to  34''14'10"  N.  lig'lS'aO"  W. 
located  on  north  bank  of  Santa  Clara  River, 
thence  east  to  34''14'09"  N.  119°15'57"  W, 


CA-tS  OXMAW)  LOWUNOS 
UNIT  t-  SAN  •UOU/VOmNU  SCACH 


thence  south  to  34''14'09"  N.  119»13'57"W, 
thence  west  following  south  bank  of  Santa 
Clara  River  to  34°14'01"  N,  119»15'30"  VV. 
thence  southwesterly  to  34"13'53''  N. 
119°15'40"  VV,  located  on  15-fbot  contour 
line,  thence  southeasterly  to  34°12'58"  N. 
119°15'15"  W,  located  on  north  end  of 


McCnith  L<iko.  th«nce  southeastorly 
following  15-foot  contour  line  to  34°09'30" 
N,  119°13'28"  VV,  located  on  north  side  of 
boat  ramp,  thence  west  to  MLVV,  thence 
northwesterly  following  MLVV  to  a  point  west 
of  point  of  beginning,  thence  east  to  point  of 
beginning.  (Oxnard  IKSGS  7.5"  Quad  1967) 


CA-15  OXNARO  LOWUNOS 
XMHX  2-  UANOAUY  KACH/ 
SANTA  OARA  KIVCJI  MOVTN 


Unit  3 — Ormond  Beach 

Beginning  at  34''08'40"  N.  119''11'58"  W, 
located  east  of  road  to  jetty,  thence 
southeasterly  to  34°08'49"  N.  119°ir58"  VV. 
thence  southeasterly  to  34°07'48"  N. 


1 19°l(n  5"  VV,  located  at  northwest  end  of 
wetlands,  thence  southeasterly  to  34°07'22" 
N,  n9"09'19"  W,  located  on  west  side  of 
Arnold  Road,  thence  southwest  along  Arnold 
Road  to  34"07'10"  N,  119''09'32"  VV.  located 


at  end  ot  Arnold  Road,  thence  west  to  MLW. 
thence  northwesterly  following  MLW  to  a 
point  south  of  point  of  beginning,  thence 
north  to  point  of  beginning.  (Oxnard  and 
Point  Mugu  uses  7.5"  Quads  1967) 
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Unit  4 — Mugu  Lagoon  Beach 

Beginning  at  34''07'15"  N,  119''0<)'28"  W. 
thence  southeasterly  to  34''06'45"  N, 
119"'08'44"  W,  thence  southwesterly  to 
34»06'42"  N,  tig^OS^?"  W,  thence 
southeasterly  to  34"'06'31"  N,  119'>08'32"  \V, 
thence  southeasterly  to  34''06'20"  N, 


CA-18.  San  Nicolas  Island  Beaches.  Ventura 
County  (Index  Map  4) 

Unit  SN-1 

Beginning  at  33''14'02"  N,  n9''26'12"  VV, 
thence  east  to  MLW,  thence  southeasterly 
and  southwesterly  following  MLW  around 
east  end  of  Island  to  a  point  east  of  33"'13'27" 
N,  119°26'11"  W,  thence  west  to  said  point, 
thence  north  following  25-foot  contour  line 
to  point  of  beginning.  (San  Nicolas  Island 
USGS  7.5"  Quad  1956) 

Unit  SN-2 

Beginning  at  33''12'59"  N.  119''28'33"  W. 
located  south  of  Island  Road,  thence  easterly 
to  33°12'57"  N,  119''27'59"  W,  thence  easterly 
to  33M3'02"  N,  119»27'17"  W,  thence  easterly 
to  33*13'10"  N,  n9''26'55"  VV,  thence  south 
to  MLW,  thence  west  following  MLW  to  a 
point  south  of  point  of  beginning,  thence 
north  to  point  of  beginning.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956) 

Unit  SN-3 

Beginning  at  33''13'12"  N,  119''29'36"  VV. 
located  south  of  Island  Road,  thence  easterly 
to  33*13'  11"  N,  119°29'09"  W,  thence 


CA-1S  OXNARD  COWUNDS 
UNIT  S-  ORMOND  BEACH 


119°08'10"  W,  thence  southeasterly  following 
10-foot  contour  line  to  34»06'03"  N, 
119''05'44"  W,  thence  east  following  the 
HVVL  of  Mugu  Lagoon  and  crossing  the 
mouth  of  said  lagoon  to  34''05'34"  N. 
119°04'13"  W,  thence  southeasterly  to 
34'05'28"  N,  119''04'08"  W,  located  on  10 
foot  contour  line,  thence  southeasterly 


easterly  to  33°13'02"  N,  119''28'39"  VV,  thence 
south  to  MLW,  thence  west  following  MLW 
to  a  point  south  of  point  of  beginning,  thence 
north  to  point  of  b^inning.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956) 

Unit  SN-4 

Beginning  at  33<'13'18"  N.  119"  30"  05"  VV, 
thence  southeasterly  to  33''13'  10"  N, 
119''29'48"  W,  thence  west  to  MLW,  thence 
northwesterly  to  a  point  south  of  point  of 
beginning,  thence  north  to  point  of 
beginning.  (San  Nicolas  Island  USGS  7.5" 
Quad  1956)      ' 

Unit  SN-5 

Beginning  at  33°13'24"  N,  119''30'25"  VV, 
thence  southeasterly  to  33°13'17"  N, 
119''30'09"  W,  thence  south  to  MLW,  thence 
northwesterly  following  MLW  to  a  point 
south  of  point  of  beginning,  thence  north  to 
point  of  beginning.  (San  Nicolas  Island  llSGS 
7.5"  Quad  1956) 

Unit  SN-6 

Beginning  at  33''13'47"N,119'31'12"W, 
thence  southeasterly  to  33''13'  36"  N, 
119"'0'55"  W,  thence  south  to  MLW,  thence 


following  10  foot  contour  line  to  34°05'10"  N. 
119°03'38"  W,  located  on  west  side  of  Point 
Mugu,  thence  west  to  MLW,  thence 
northwesterly  following  MLW,  but  excluding 
the  mouth  of  Mugu  Lagoon,  to  a  point  south 
of  point  of  beginning,  thence  north  to  point 
of  beginning.  (Point  Mugu  U.SGS  7.5"  Quad 
1967) 


northwesterly  following  MLW  to  a  point 
south  of  point  of  beginning,  thence  north  to 
point  of  beginning.  (San  Nicolas  Island  USGS 
7.5"  Quad  1956) 

Unit  SN-7 

Beginning  at  33''14'10"  N,  119°32'49"  VV. 
thence  southeasterly  to  33"'14'07"  N, 
119''32'41"  VV,  thence  southeasterly  to 
33''14'00"  N,  119''32'38"  W,  thence  south  to 
MLW,  thence  northwesterly  following  MLW 
to  a  point  south  of  point  of  beginning,  thence 
north  to  point  of  beginning.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956) 

Unit  SM-8 

Beach  within  circle  with  a  radius  of  250 
feet  with  center  at  33''14'40"  N,  119°33'29" 
W.  (San  Nicolas  Island  USGS  7.5"  Quad 
1956) 

Unit  SN-9 

Beginning  at  33°16'22"N.  119°33'ir'VV, 
thence  southwesterly  to  33''16'17"  N, 
119°33'22"  W.  thence  southwesterly  to 
33''16'13"  N,  119''33'43"  W,  thence  north  to 
MLW,  thence  northeasterly  following  MLW 
to  a  point  north  of  point  of  beginning,  thcnre 


south  to  point  of  beginning.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956) 

Unit  SN-1 0 

Beginning  at  33''17'01"N,  n9°3r58"W. 
thence  southwesterly  to  33°16'51"  N, 
119°32'08"  W.  thence  southwesterly  to 
33''16'47"  N.  119"'32'21"  W,  thence  north  to 
MLW.  thence  northeasterly  following  MLW 
to  a  point  west  of  point  of  beginning,  thence 
east  to  point  of  beginning.  (San  Nicolas 
Island  USGS  7.5"  Quad  1956) 


CA-17.  Malibu  Lagoon.  Los  Angeles  Counfy 
(Index  Map  4) 

Beginning  at  34''OT58"  N,  118°40'53"W. 
thence  northwesterly  crossing  Highway  1. 
and  excluding  Highway  1  and  the  existing 
ROW  north  and  south  of  Highway  1 ,  to 


CA-18.  Mission  Beach  and  Bay,  San  Diego 
County  (Index  Map  4) 

Unit  1 — Fiesta  Island 

Beginning  at  32''46'07"  N,  1 17°14'34"  W, 
thence  south  to  MLW,  thence  southerly  and 
northerly  following  MLW  to  a  point  directly 
south  of  32''45'34"  N,  117''14'50"  W,  thence 
north  to  said  point,  thence  northwesterly  to 
32°45'52"  N,  117''14'58"  W,  thence 
northeasterly  to  32''46'16"  N.  117°14'55"  W. 
thence  southeasterly  to  the  point  of 
beginning.  (La  Jolla  USGS  7.5" Quad  1975) 


UnitSN-n 

Beginning  at  33*'15'3r'  N.  119''27'52~  W. 
thence  westerly  to  33''15'32"  N,  n9''28'll" 
W,  thence  westerly  to  33°15'46"  N, 
1 19°28'55"  W.  thence  northwesterly  to 
33''15'59"  N,  119''29'10"  W.  thence 
southwesterly  to  33°15'54"  N,  119''29'34"  VV. 
thence  northwesterly  to  33°15'58"  N, 
n9'»29'52"  VV.  thence  north  to  MLW,  thence 
easterly  following  MLW  to  a  point  north  of 
point  of  beginning,  thence  south  to  point  of 


c*-i«  im  ncoLU  sum  kaocs 

UMTS   1-12 


;14°02'{)4"  N.  1 18''40'56"  W.  thence 
northwesterly  to  34°02'13"  N.  118°40'59"  VV. 
thence  northeasterly  to  34''02'14"  N. 
1 18''40'56"  VV.  thence  southeasterly  to 
34''02'03"  N.  1 18"'40'47"  W.  thenc;e  Hiist  to 
34''02'03"  N,  n8='40'44"  W.  thence 


34»0I"- 
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Unit  2 — Mariner's  Basin 

Beginning  at  32''46'31"N.  117'*1375"  W, 
thence  southeasterly  to  32°46'30"  N. 
117'>l3'23"  VV.  thence  southwesterly  to 
32°46'15"  N.  117»13'34"  W.  thence 
southeasterly  to  32°46'10"  N.  117''13'23"  VV. 
thence  south  to  MLW.  thence  westerly  and 
northerly  following  MLW  to  a  point  directly 
west  of  the  point  of  beginning,  thence  east  to 
the  point  of  beginning.  (La  Jolla  USGS  7.5" 
Quad  1975) 


btiginning.  (San  Nicolas  Island  USGS  7.5" 
Quad  1956) 

Unit  SN-12 

Beginning  at  33°14'25"  N.  119°26"I5  '  VV. 
thence  northwesterly  to  33°14'40"  N. 
1 19°26'49"  VV.  thence  east  to  MLW,  thence 
southeasterly  following  MLW  to  a  point  east 
of  point  of  beginning,  thence  west  to  point 
of  beginning.  (San  Nicolas  Island  U.SGS  7.5" 
Quiull956) 


north.tastwly  to  34»02'12"  N.  118"40'37"  VV. 
thence  south  to  MLW,  thence  southerly  and 
westerly  following  MLW  to  a  p<jint  dirf.ctly 
south  of  the  point  of  beginning,  thence  north 
to  the  point  of  beginning.  (Malibu  BtMch 
ll.SGS7  5"Quadl9«l) 


( 'nit  J — Mission  Beach 

Beginning  at  32°46'26'N.  117°15'08"  W, 
thence  .southerly  to  32''46'02"  N.  117°15'06" 
W.  thence  southerly  to  32°45'43"  N. 
117''15'05"  VV.  thence  southeasterly  to 
32''4,V34"N.  117''14'57"W.  which  is  on  the 
north  jetty  to  Mission  Bay.  thence  westerly 
following  the  north  side  of  the  jetty  to  MLW. 
thence  northerly  following  MLW  to  a  point 
directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning.  (La 
Jolla  USGS  7.5"  Quad  1975) 
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CA-19.  South  San  Diego  Coast  Beaches.  San 
Diego  County  (Index  Map  4) 

Unit  1— Silver  Strand/Delta  Beach 

Beginning  at  32°40'08"  N,  n7''09'54"  W, 
thence  northeasterly  to  32°40'40"  N, 
117°09'13"  VV,  thence  east  to  MLW,  thence 
southwesterly  following  MLW  to  a  point 
directly  north  of  32"'39'27"  N,  117°09'10"  VV, 
thence  south  to  said  point,  thence 
northeasterly  to  32''39'30"N.  117''08'57' VV, 
thence  southeasterly  to  32°39'16"  N, 


Cit-ll  WSSOM  KttM  tm  MT  gwn  1-1 


117''08'48"  VV.  thence  southwesterly  to 
32''39'11"  N,  n7''09'00"  VV,  thence 
southeasterly  following  the  east  side  of  the 
San  Diego  and  Arizona  Eastern  Railroad 
tracks  to  32''38'34"  N,  117''08'40"  VV,  thence 
northeasterly  to  32°38'39"  N,  117''08'36"  VV, 
thence  east  to  MLW,  thence  southerly 
following  MLW  to  a  point  directly  east  of 
32°38'1 2"  N,  n 7°08'26"  W,  thence  west  to 
said  point,  thence  southwesterly  to  32''38'tl' 
N,  117''08'31"  VV,  thence  southeasterly  to 


32°37'20"  N,  n7°08'10"  VV,  thence 
southeasterly  following  the  west  side  of 
Silver  Strand  Boulevard  to  32''36'43"  N, 
117°08'02"  VV,  thence  southeasterly  to 
32°36'32"  N,  117°07'55"  VV.  thence  southerly 
to  32°35'09"  N,  tl7''07'51"  W,  thence  west  to 
MLW,  thence  north  following  MLW  to  a 
point  directly  west  of  the  point  of  beginning, 
thence  east  to  the  point  of  beginning.  (Point 
Loma  and  Imperial  Beach,  Calif.— Baja  Calif. 
Norte  IJS(JS  7.5"  Quads  1975) 


CA-1«  SOUTH  SAM  OlECO  COAST  BEACHES 
OHTT  2-  TIAMMA  MVCR  »EACH 


Primary  Constituent  Elements:  Beaches, 
dunes,  and  estuaries  that  provide  habitat,  or 
with  rehabilitation,  could  provide  habitat  for 
nesting,  roosting,  foraging,  and  migration. 

Dated:  February  1. 1995. 

George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  95-4422  Filed  2-24-95:  8:45  am) 

BILLING  CODE  4310-55-P 


m.lV  tl«H«/KL**  KAO* 


Unit  2 — Tijuana  River  Beach 

Beginning  at  32<'3401  N,  117''0753  VV, 
thence  southerly  following  the  unimproved 
road  to  32°3344'N,  n7°0749  W,  thence  east 
to  the  HVVL  of  Oneonta  Slough,  thence  south 
following  the  HVVL  of  said  slough  to  32°332B 


N,  1 1 7°0740  VV,  which  is  at  the  mouth  of 
Tijuana  River,  thence  southeasterly  crossing 
said  river  to  32"'3236  N,  117°0724  VV,  thence 
south  to  32°3204  N,  117''0724  VV,  thence  west 
to  MLW,  thence  northerly  following  MLW, 
but  excluding  the  mouth  of  Tijuana  River,  to 


a  point  directly  west  of  the  point  of 
beginning,  thence  east  to  the  point  of  the 
beginning.  Excludes  all  U.S.  Fish  and 
Wildlife  Service  property.  (Imperial  Beach, 
Calif.— Baja  Calif.  Norte  USCJS  7.5  Quad 
1975) 
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DEPARTMErfT  OF  ENERGY 

48  CFR  Parts  927, 952  and  970 
RiN  1991-AA23 

Acquisition  Regulation;  Updating  of 
Patent  Regulations 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  today 
amends  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  base 
the  DOE  patent  regulations  on  the 
Federal  Acquisition  Regulation  (FAR) 
patent  regulations  at  Subpart  27.2  and 
the  associated  FAR  patent  clauses  at 
52.227  to  the  extent  that  the  FAR 
coverage  is  consistent  with  the  DOE 
statutory  patent  requirements. 
EFFECTIVE  DATE:  April  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Webb,  Procurement  Policy 
Division  (PR-121),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  D.C.  20585,  (202) 
586-8264 
Sue  Palk,  Office  of  the  Assistant  General 
Counsel  for  Intellectual  Property  (GC- 
42),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
2802 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Discussion 

B.  Disposition  of  comments 

II.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  Executive  Order  12778 

I.  Baclcground 

A.  Discussion 

The  proposed  rule  was  published  on 
March  29, 1994,  at  59  FR  14593  (1994). 
It  was  intended  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  to  reflect  the  changes  to 
DOE's  statutory  patent  policy,  arising 
out  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  42  U.S.C.  2011  et  seq.,  and 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act,  42 
U.S.C.  5901  et  seq.,  necessitated  by  the 
Bayh-Dole  Act  of  1980  and  the 
Trademark  Clarification  Act  of  1984. 
The  rule  is  based  on  patent  provisions 
at  FAR  27.3  and  FAR  52.227,  varying  to 
the  extent  necessary  to  fulfill  DOE 
statutory  and  programmatic  duties. 


Six  sets  of  comments  were  received. 
Of  those  one  was  from  a  private  citizen, 
one  was  from  a  private  organization, 
and  four  were  from  ciurent  DOE 
management  and  operating  contractor 
organizations. 

B.  Disposition  of  Comments 

Two  commenters  question  the 
relationship  of  this  rulemaking  to  DOE's 
contract  reform  initiative.  This 
rulemaking,  as  stated  in  the  preamble  to 
the  proposed  rule  is  intended  to  update 
the  DOE  coverage  of  patent  rights  and  to 
bring  DOE's  regulations  on  the  subject 
more  in  line  with  the  provisions  of  the 
Federal  Acquisition  Regulation  (FAR). 
DOE  believes  this  rulemaking  is  overdue 
and  must  be  carried  to  completion.  Any 
final  developments  of  the  Contract 
Reform  Initiative  that  will  affect  patent 
rights  will  be  reflected  in  a  subsequent 
rulemaking. 

One  commenter  questions  the 
Department's  ability  to  "issue 
independent  technical  data  clauses 
which  are  deviations  from  those  clauses 
published  in  the  FAR."  This  rulemaking 
is  directed  to  DOE's  patent  regulations, 
not  its  technical  data  regulations.  The 
spedal  status  for  DOE's  patent  coverage 
is  statutory  and  was  discussed  in  detail 
in  the  preamble  to  the  proposed  rule  for 
this  rulemaking.  No  change  has  been 
made. 

The  same  commenter  has  questioned 
the  inclusion  of  "demonstration"  with 
research  and  development  in 
establishing  the  scope  of  this  regulation, 
while  another  has  requested  that  the 
term  be  defined  to  distinguish  the  term 
from  "research  and  development"  to 
clarify  the  different  rights  that  may 
accrue.  As  explained  in  the  proposed 
rule,  "research,  development,  and 
demonstration"  is  the  statutory  scope 
for  the  Department's  patent  policy  and 
has  been  incorporated  into  this 
rulemaking.  The  second  commenter 
requested  a  definition  of 
"demonstration"  predicated  upon  an 
assumption  that  different  rights  may 
accrue.  This  is  not  the  case.  We  believe 
that  the  term  "demonstration," 
particularly  in  light  of  its  statutory 
basis,  to  be  sufficiently  clear.  Therefore, 
neither  change  has  been  made. 

One  commenter  suggests  that  the 
regulations  at  927.300  and  927.302  refer 
to  financial  assistance  transactions.  The 
DEAR  controls  the  award  and 
administration  in  DOE  of  procurement 
contracts,  the  purposes  of  which  are 
described  in  Public  Law  95-224.  It  does 
not  control  the  award  or  administration 
of  either  grants  or  cooperative 
agreements,  assistance  transactions,  as 
the  purposes  of  those  terms  are 
described  in  the  same  public  law.  For 


the  Department  of  Energy,  the 
regulations  governing  assistance 
transactions  are  contained  at  10  CFR 
part  600.  For  this  reason,  we  have  made 
not  made  the  suggested  change.  The 
regulations  governing  patents  for 
assistance  instruments  will  be  the 
subject  of  a  separate  rulemaking. 

A  commenter  noted  that  at  the  new 
927.300  the  reference  to  the  regulations 
that  control  DOE's  granting  of  waivers  of 
its  ownership  of  inventions  should  be 
corrected  to  reflect  that  the  location  and 
content  of  those  is  not  being  affected  by 
this  rulemaking  and  will  continue  to 
exist  at  41  CFR  9-9.1  of  the  old 
Department  of  Energy  Procurement 
Regulations  (DOE  PR)  until  they  are 
made  the  subject  of  their  own 
rulemaking.  A  change  has  been  made  to 
the  first  sentence  of  927.300(b).  That 
same  commenter  suggests  that  the 
restatement  of  DOE  policy  concerning 
the  granting  of  waivers  at  927.300(b) 
and  (c)  be  deleted.  We  believe  those 
provisions  are  descriptive  of  the  policy 
and  yet  make  it  clear  that  the  controlling 
regulations  are  located  elsewhere. 
Therefore,  we  have  retained  those 
provisions,  modified  as  described 
above.  We  deleted  the  second  sentence 
of  927.300(a)  as  unnecessary. 

One  commenter  suggests  that 
"Government"  be  substituted  for  "DOE" 
in  the  first  sentence  of  927.302(a).  We 
have  chosen  to  make  a  change  using  the 
phrase  "the  United  States,  as 
represented  by  DOE,". 

The  same  commenter  states  that  the 
statement  of  the  authorities  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property  that  were  contained  at  9- 
9.109-3(d)  of  the  DOE  PR  should  be 
retained.  We  agree  and  have  added  them 
at  927.302(d). 

Another  commenter  requests  the 
addition  of  the  phrase  "or  is  unable  to 
meet  these  market  demands  within  a 
reasonable  time"  be  added  to  the 
description  of  circumstances  at 
927.302(b)  in  which  DOE  would 
exercise  its  rights  to  require  licensing  of 
background  patents  to  third  parties  on 
reasonable  terms  and  conditions.  The 
statement  at  927.302(b)  is  merely 
descriptive,  and,  in  fact,  describes  the 
substantial  considerations  in  the 
Government's  application  for  licensing 
of  third  parties.  The  terms  of  paragraph 
(k)  of  the  clause  at  952.227-13  control, 
and  provide  the  contractor  the 
opportunity  to  demonstrate  to  the 
Department's  satisfaction  that  either  the 
current  market  situation  is  satisfactory 
or  can  be  made  so  in  a  reasonable  time. 
We  have  not  made  a  change,  believing 
that  the  current  sentence  is  descriptive. 
Any  additional  discussion  would 


require  additional  clarification,  adding 
to  the  complexity  of  a  provision  that  is 
merely  descriptive,  not  regulator)-. 

A  commenter  has  suggested  revision 
of  the  third  sentence  of  927.302(c)  to 
correct  ambiguities  in  the  listing  of 
types  of  contracts  for  which  the 
Government's  rights  in  background 
patents  may  not  be  appropriate.  We 
have  made  changes  to  the  .sentence  that 
accomplish  the  intended  purpose. 

One  commenter  has  noted  that  the 
clause  at  FAR  52.227-12.  appropriately 
modified  may  suffice  as  a  patent  rights 
clause  in  a  contract  for  which  DOE  has 
granted  an  advance  waiver  of  its  title. 
That  may  be  the  case.  We  have  modified 
.section  927.303(b)  to  reflect  that 
possibility  while  maintaining  the 
prohibition  again.st  the  use  of  the  t:latise 
generally. 

One  commenter  objects  to  the 
inclusion  at  952.227-9  of  the  Refund  of 
Royalties  clause  in  place  of  a  clause  of 
the  same  name  in  the  F.\R.  The 
commenter  suggests  the  use  of  a 
supplemental  provision  and.  along  with 
a  .second  commenter,  questions  the 
authority  of  DOE  to  publish  this  clause 
where  there  is  already  a  FAR  provision. 
As  explained  in  the  preamble  to  the 
proposed  rule,  this  clause  is  the  FAR 
clause  at  52.227-9  with  the  addition  of 
sentences  to  assure  the  recognition  of 
royahies  deriving  from  technical  data 
and  copyrighted  material  and  a 
disclaimer.  The  purpose  of  this  clause 
and  the  FAR  clause  upon  which  it  is 
based  is  to  prevent  the  Government's 
paying  royalties  relating  to  a  form  of 
intellectual  property  to  which  it  already 
has  a  license,  perhaps  royalty  free.  We 
have  acted  to  expand  the  FAR  provision 
to  include  all  forms  of  intellectual 
property  and  to  assure  a  continuing 
right  to  challenge  the  validity  of 
intellectual  property  giving  rise  to  the 
royalty.  We  believe  these  concerns  to  be 
of  significant  importance  to  DOE  with 
its  expansive  technological  mission.  No 
entity  is  hurt  by  the  minor  changes  to 
the  FAR  clause,  e.xcept  a  firm  that  may 
today  be  in  a  position  to  acquire 
royalties  from  a  Government  contractor 
for  use  of  technical  data  or  copyrighted 
material  to  which  the  Government 
already  has  a  license.  We  have  retained 
the  clause  as  it  is  in  the  proposed  rule. 
The  second  commenter  says  that  the 
clause  "is  unclear  on  whether  costs  paid 
for  technical  assistance  and  transfer  of 
know  how  are  subject  to  repayment 
when  the  information  transferred  is  not 
protected  by  a  valid  patent,  copyright, 
or  otherwise  qualifies  for  intellectual 
property  protections."  We  disagree.  This 
clause  in  either  of  its  forms  is  premised 
upon  the  payment  of  what  is  commonly 
recognized  as  a  royalty  or  license  fee.  In 


order  for  a  royalty  to  be  paid  the  payee 
must  recognize  a  proprietary  right  in  the 
property.  If  no  such  basis  exists, « 
royalty  would  not  be  paid.  The  types  of 
costs  would  be  subject  to  the  clause 
only  to  the  extent  that  they  are  part  of 
a  royalty  agreement  and  could  be 
classified  as  a  royalty.  We  have  made  no 
change. 

We  have  deleted  the  phrase  "in  the 
performance  of  work"  from  the 
definition  of  "subject  invention"  as  it 
appears  in  the  clause  at  952.227-13  to 
conform  more  closely  to  the  statutory 
language.  We  have  altered  the  definition 
of  "patent  counsel"  in  that  clause  to 
mean  the  patent  counsel  responsible  for 
patent  administration  under  the  specific 
contract,  rather  than  Headquarters 
Patent  Counsel. 

One  commenter  obje<.ts  to  the  use  of 
the  word  "consultation"  in  paragraph 
(b)(2)  of  the  clause  at  952.227-13 
expressing  the  obligations  of  an 
employee  prior  to  that  employee's 
asserting  an  interest  in  a  subject 
invention.  The  previous  DOE  clause 
allowed  an  employee-inventor  to 
request  greater  rights  after  acquiring  the 
authorization  of  the  contractor- 
employer.  Since  the  promulgation  of  the 
previous  DOE  clause.  Bayh-Dole  was 
enacted,  offering  this  right  to  employee- 
inventors  upon  consultation  with  their 
small  business  or  nonprofit  emplovers. 
The  FAR  in  the  clause  at  52.227-l'3  for 
use  with  large,  profit-making  companies 
has  reflected  this  change. 

The  proposed  rule  language  was 
premised  upon  the  FAR  language.  Bayfi- 
Dole  and  the  FAR  reflect  an  interest  in 
maximizing  the  commercialization  of 
inventions  under  Government  contracts 
in  tliese  circumstances  in  which  the 
contractor-employer  has  chosen  not  to 
pursue  a  request  for  greater  rights  in  a 
subject  invention.  We  can  identify  no 
DOE  interest  that  demands  that  the 
employee-inventor  acquire  the 
permission  of  his  employer.  The 
contractor-employer  can  control  lliis 
situation  by  fashioning  an  emplojonent 
agreement  to  protect  its  interest.  Such 
an  agreement,  not  this  clause,  will 
control  what  form  the  employee- 
inventor's  "consultation"  takes.  We 
have  made  no  change. 

One  commenter  has  suggested  that 
paragraph  (e)(2)  of  the  clause  at 
952.227-13  include  a  recognition  of  a 
statutory  premise  "that  a  reported 
invention  will  be  deemed  to  have  been 
made  in  the  manner  specified  in  Section 
(a)  (1)  and  (2)  of  42  U.S.C.  5908  unless 
the  contractor  contends  in  writing  when 
the  invention  is  reported  that  it  was  not 
so  made."  We  agree  and  have  made  the 
change. 


A  conunenter  opposes  the 
Government's  acquisition  of  rights  in 
background  patents  in  paragraph  (k)  of 
the  clause  at  952.227-13(k)  and  as 
described  at  927.302(b),  stating  that  "it 
could  be  argued  that  the  DOE  is  vesting 
it.self  with  the  power  to  take  the 
property  of  others  without  paying  valid 
compensation."  The  commenter 
suggests  that  "(ijf  the  DOE  requires  such 
rights,  it  can  negotiate  to  purchase  them 
like  any  contracting  party,  or  (sic)  in  the 
alternative,  it  may  utilize  its  rights 
under  FAR  52.227-1  "Authorization 
and  Consent."  We  disagree.  First,  the 
inclusion  of  paragraph  (k)  repre,sents  the 
acquisition  of  an  inchoate  right  which 
goes  to  the  heart  of  the  involvement  of 
public  funds  in  the  particular  project  at 
a  time  in  which  the  parties  are  at  an 
equal  bargaining  position.  These  rights 
provide  DOE  only  a  nonexclusive  and 
royalty  free  license  "for  the  purposes  of 
practicing  a  subject  of  this  contract  by 
or  for  the  Government  in  research, 
development,  and  demonstration  work 
only."  Furthermore.  DOE  can  demand 
that  the  contractor  license  third  parties 
to  its  background  patents  only  under  a 
limited  set  of  circumstances  "on  terms 
that  are  reasonable  under  the 
circumstances."  Should,  in  fact,  the 
contractor  be  put  in  a" monopolistic 
position  in  the  market  place  as  a  result 
of  the  research,  development,  or 
demonstration  of  the  contract  with  DOE 
and  should  that  contractor  choose  not  to 
meet  market  demand,  DOE  would  be  in 
a  compromised  bargaining  position. 
Without  the  rights  provided  for  in 
paragraph  (k).  DOE  or  any  third  party 
would  have  to  pay  dearly  to  acquire 
these  background  rights  even  though 
Federal  ta.xpayer  funds  would  have 
played  a  meaningful  part  in  the 
contractor's  market  position.  We  have 
made  no  change. 

Additionally,  we  have  reviewed  the 
proposed  clause  at  952.227-13  after 
having  reflected  the  comments  received 
and  have  made  technical  changes 
necessary  to  accurately  reflect  DOE's 
statutory  patent  policy  and  to  enhance 
the  smooth  operation  of  the  clause.  We 
believe  that  the  only  changes  of  any 
significance,  both  occurring  in  the 
definition  of  "subject  invention."  are 
required  by  DOE's  statute,  i.e..  adding 
the  phrase  "in  the  course  of  or"  before 
"under  this  contract"  and  deleting  the 
"provided"  clause  that  runs  to  the  end 
of  that  definition.  The  first  of  these 
causes  that  definition  to  accurately 
reflect  the  statutory  scope,  and  the 
second  is  necessary  to  reflect  the 
breadth  of  that  statuton'  scope. 

We  have  added  a  definition  of  Patent 
Counsel  and  substituted  that  office  for 
the  Secretary  of  Enei^gy  where  receipt  of 
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communication  occurs  in  the  text  of  the 
clause.  We  have  also  added  a  definition 
of  DOE  patent  waiver  regulations  and 
used  that  term  where  appropriate  in  the 
text  of  the  clause.  We  deleted  the 
definition  of  the  Head  of  contracting 
agency  and  used  Secretary  of  Energy 
where  appropriate  throughout  the 
clause. 

In  several  places  in  the  clause  the 
proposed  clause  used  the  word  "retain" 
in  the  context  of  the  greater  rights 
determination.  We  have  used  more 
specific  terms  depending  upon  the 
context  to  reflect  the  contractor's  right 
to  "request"  greater  rights  or  the 
Department's  having  "granted"  the 
contractor  greater  rights. 

In  the  third  sentence  of  paragraph 
(b)(2)(i),  we  have  substituted  a  defmite 
condition  for  the  application  of  the 
minimum  rights  flowing  to  the 
Government  under  paragraph  (c)  upon 
its  granting  a  request  for  waiver  in  place 
of  "normally." 

At  paragraph  (b)(2)(ii)  we  have 
substituted  a  time  certain,  two  months 
after  filing  the  patent  application,  rather 
than  "upon  request"  for  the  contractor's 
providing  identifying  information 
relating  to  the  application.  We  have  also 
edited  that  subparagraph  to 
grammatically  reflect  the  separate  duties 
with  regard  to  a  patent  application  and 
issuance  of  the  patent.  In  order  to  assure 
that  a  contractor's  patent  application  not 
expire  for  failure  to  prosecute  we  have 
added  new  subparagraph  (b)(2)(iii) 
requiring  notice  by  the  contractor 
should  it  decide  not  to  prosecute.  The 
subparagraph  (iii)  of  the  proposed  rule 
has  been  redesignated  as  subparagraph 

(iv). 

We  have  substituted  the  term 
"subparagraphs(c){l)"  for 
"subdivisions"  in  subparagraph 
(c)(l)(iii).  The  former  reference  added 
unnecessarily  to  the  opportunity  for 
misinterpretation. 

At  paragraph  (d)(4)(vi)  we  have 
corrected  a  reference  for  the  duration  of 
the  time  period  for  DOE's  not 
publishing  invention  disclosures 
relating  to  an  application  for  foreign 
patent  rights  by  providing  for  tlAt  time 
period  to  be  determined  by  the  DOE 
patent  counsel.  At  subparagraph 
(d](4)(vii),  we  have  corrected  a  mistaken 
reference  in  the  first  sentence  with  the 
phrase  "in  a  timely  manner."  We  have 
added  as  the  penultimate  sentence  of 
paragraph  (e)(2)  a  description  of  the 
report  called  for.  At  paragraph  (e)(5)  we 
have  corrected  a  reference  that  is  in 
error  in  the  FAR  clause,  i.e.  "FAR 
27.302(i)"  in  place  of  "FAR  27.302(i)." 

Finally,  with  regard  to  the  clause,  at 
paragraph  (g)(3),  we  have  substituted 
the  obligation  of  acquiring  an 


affirmative  patent  clearance  before  final 
payment  in  lieu  of  "past  due 
confirmatory  instruments." 

A  commenter  questions  the  provision 
at  970.2702(b)  that  describes  the  right  of 
management  and  operating  contractors, 
not  small  businesses  or  nonprofit 
entities,  to  request  advance  waivers  and 
waivers  in  identified  inventions.  He 
suggests  that  this  premise  makes  this  a 
"significant  regulatory  action."  We 
disagree.  These  rights  have  existed 
throughout  the  history  of  DOE's 
statutory  patent  policy.  We  have  made 
an  attendant  change  in  the  last  sentence 
of  this  subsection  substituting  "42 
U.S.C.  5908"  for  "927.300." 

The  same  commenter  has  suggested 
the  insertion  of  the  word  "nonprofit"  in 
the  first  sentence  of  970.2702(e) 
describing  Bayh-Dole  rights  of  DOE 
management  and  operating  contractors. 
We  have  made  the  change. 

Two  commenters  question  the 
provisions  of  970.2703  and  the 
provisions  of  paragraph  (m)  of  the 
clause  at  970.5204-XX,  relating  to  the 
transfer  of  title  and  reservation  of 
income  from  licensing  of  subject 
inventions  for  the  benefit  of  the 
laboratory,  rather  than  the  contractor. 
Both  note  that  Bayh-Dole  vests  title  in 
the  nonprofit  or  educational  entities  and 
suggest  that  the  provisions  do  not 
comply  with  the  law  where  DOE 
employs  such  an  entity  to  manage  and 
operate  one  of  its  facilities.  This 
provision  merely  reflects  the  reality  of 
provisions  of  EKDE's  management  and 
operating  contracts  in  the  interplay 
between  patent  provisions  and 
technology  transfer.  That  reality  takes 
into  account  the  special  position  of 
DOE's  management  and  operating 
contractors  as  was  recognized  in  Bayh- 
Dole.  We  have  made  no  change  at  either 
place. 

One  commenter  questions 
970.2795(c),  saying  that  it  should  be 
revised  "to  indicate  that  the  limitations 
on  the  use  of  contractor  employees  only 
apply  to  those  contractor  employees 
assigned  to,  and  working  at  the  DOE 
facility."  This  provision  verbatim 
existed  before  this  rulemaking  at 
970.2701(d).  An  underlying  premise  of 
DOE's  management  and  operating 
contracts  is  that  the  organization  is 
independent  of  its  corporate  body.  The 
workforce  is  dedicated  to  the  work  and 
is  located  at  the  IX)E  facility.  This 
provision  is  written  to  that  reality,  and 
must  remain  that  way  to  prevent  any 
unintended  restriction  on  its 
application.  No  change  has  been  made. 


II.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  final  rulemaking. 
Accordingly,  no  0MB  clearance  is 
required  by  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

D.  Review  Under  NEPA 

The  DOE  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969 (42  U.S.C. 4321, 4331-4335,  4341- 
4347  (1976)),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  or  the  DOE 
guidelines  (10  CFR  Part  1021),  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 


decisions  involved  in  promulgating  and 
iiriplementing  a  policy  action. 

Today's  final  rule  will  revise  certain 
policy  and  procedural  requirements. 
However,  DOE  has  determined  that 
none  of  the  revisions  will  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 


Development  Act  of  1974,  sec.  9  (42  U.S.C. 
5908);  Atomic  Energy  Act  of  1954.  as 
amended,  sec.  152  (42  U.S.C.  2182); 
Department  of  Energy  National  Security  and 
Militarj'  Applications  of  Nuclear  Energy 
Authorization  Act  of  1987,  as  amended,  sec 
3131(a)  (42  U.S.C.  7261a.) 

2.  Subpart  927.2  is  added  to  read  as 
follows: 


F.  Review  Under  Executive  Order  12778      Subpart  927.2— Patents 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
This  final  rule  will  have  no  preemptive 
effect,  will  not  have  any  effect  on 
existing  Federal  laws,  and  will  only 
clarify  the  existing  regulations  on  this 
subject.  The  revised  clauses  will  apply 
only  to  contracts  which  would  be 
awarded  after  the  effective  date  of  the 
final  rule,  and,  thus,  have  no  retroactive 
effect.  Therefore,  DOE  certifies  that  this 
final  rule  meets  the  requirements  of 
sections  2  (a)  and  (b)  of  Executive  Order 
12778. 


List  of  Subjects  in  48  CFR  Parts  927, 
952.  970 

Government  procurement.  Patents. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Issued  in  Washington.  D.C.,  on  February 
16.  1995. 

Richard  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

PART  927— PATENTS,  DATA,  AND 
COPYRIGHTS 

1.  The  authority  citation  for  part  927 
continues  to  read  as  follows: 

Authority:  Sec.  644  of  the  Department  of 
Energ\'  Organization  Act.  Pub.  L.  95-91  (42 
U.S.c!  7254):  Sec.  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2168); 
Federal  Nonnuclear  Energy  Research  and 


Sec. 

927.200    Scope  of  subpart. 
927.201.    Authorization  and  consent. 
927.201-1    General. 

927.206  Refund  of  royalties. 
927.206-1    General. 
927.206-2    Clause  for  refund  of  royalties. 

927.207  Classified  contracts. 
927.207-1     General. 

Subpart  927.2 — Patents 

927.200  Scope  of  subpart 
When  consulting  48  CFR  part  27. 

subpart  27.2  of  the  FAR,  consider 
"research,  development,  and 
demonstration"  to  replace  the  phrase 
"research  and  development"  or  "R&D." 
for  the  purposes  of  DOE  actions. 

927.201  Authorization  and  consent 

927.201-1    General. 

In  certain  contracting  situations,  such 
as  those  involving  research, 
development,  or  demonstration  projects, 
consideration  should  be  given  to  the 
impact  of  third  party-owned  patents 
covering  technology  that  may  be 
incorporated  in  the  project  which 
patents  may  ultimately  affect 
widespread  commercial  use  of  the 
project  results.  In  such  situations.  Patent 
Counsel  shall  be  consulted  to  determine 
what  modifications,  if  any.  are  to  be 
made  to  the  utilization  of  the 
Authorization  and  Consent  and  Patent 
Indemnity  provisions  or  what  other 
action  might  be  deemed  appropriate. 

927.206    Refund  of  royalties. 

927.206-1    General. 

The  clause  at  952.227-9,  Refund  of 
Royalties,  obligates  the  contractor  to 
inform  DOE  of  the  payment  of  royalties 
pertaining  to  the  use  of  intellectual 
property,  either  patent  or  data  related, 
in  the  performance  of  the  contract.  This 
information  may  result  in  identification 
of  instances  in  which  the  Government 
already  has  a  license  for  itself  or  others 
acting  in  its  behalf  or  the  right  to 
sublicense  others.  Also,  there  may  be 
pending  antitrust  actions  or  challenges 
to  the  validity  of  a  patent  or  the 
proprietarj'  nature  of  the  data,  or  the 
contractor  may  be  able  to  gain 
unrestricted  access  to  the  same  data 
through  other  sources.  In  such 


situations  the  contractor  may  avoid  the 
payment  of  a  royalty  in  its  entirety  or 
may  be  charged  a  reduced  royalty. 

927.206-2    Clause  for  refund  of  royalties. 

The  contracting  officer  shall  insert  the 
clause  at  952.227-9,  Refund  of 
Royalties,  in  solicitations  and  contracts 
for  experimental,  research, 
developmental,  or  demonstration  work 
or  other  solicitations  and  contracts  in 
which  the  contracting  officei  believes 
royalties  will  have  to  be  paid  by  the 
contractor  or  a  subcontractor  of  any  tier. 

927.207    Classified  contracts. 

927.207-1     General. 

Unauthorized  disclosure  of  classified 
subject  matter,  whether  in  a  patent 
application  or  resulting  from  the 
issuance  of  a  patent,  may  be  a  violation 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  other  laws  relating  to 
espionage  and  national  security,  and 
provisions  of  the  proposed  contract 
pertaining  to  disclosure  of  information. 

3.  Section  927.300  is  revised  to  read 
as  follows: 

927.300    General. 

(a)  One  of  the  primar>'  missions  of  the 
Department  of  Energy  is  the  use  of  its 
procurement  process  to  ensure  the 
conduct  of  research,  development,  and 
demonstration  leading  to  the  ultimate 
commercialization  of  efficient  sources  of 
energy.  To  accomplish  its  mission,  DOE 
must  work  in  cooperation  with  industry 
in  the  development  of  new  energy 
sources  and  in  achieving  the  ultimate 
goal  of  widespread  commercial  use  of 
those  energy  sources.  To  this  end. 
Congress  has  provided  DOE  with  the 
authority  to  invoke  an  array  of 
incentives  to  secure  the 
commercialization  of  new  technologies 
developed  for  DOE.  One  such  important 
incentive  is  provided  by  the  patent 
system. 

(b)  Pursuant  to  42  U.S.C.  2182  and  42 
use.  5908.  DOE  takes  title  to  all 
inventions  conceived  or  first  actually 
reduced  to  practice  in  the  course  of  or 
under  contracts  with  large,  for-profit 
companies,  foreign  organizations,  and 
others  not  beneficiaries  of  Pub.  L.  96- 
517.  Regulations  dealing  with 
Department's  authority  to  waive  its  title 
to  subject  inventions,  including  the 
relevant  statutory  objectives,  exist  at  41 
CFR  9-9.109.  Pursuant  to  that  section. 
DOE  may  waive  the  Government's 
patent  rights  in  appropriate  situations  at 
the  time  of  contracting  to  encourage 
industrial  participation,  foster 
commercial  utilization  and  competition, 
and  make  the  benefits  of  DOE  activities 
widely  available  to  the  public.  In 
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addition  to  considering  the  waiver  of 
patent  rights  at  the  time  of  contracting, 
DOE  wilialso  consider  the  incentive  of 
a  waiver  of  patent  rights  upon  the 
reporting  of  an  identified  invention 
when  requested  by  such  entities  or  by 
the  employee-inventor  with  the 
permission  of  the  contractor.  These 
requests  can  be  made  whether  or  not  a 
waiver  request  was  made  at  the  time  of 
contracting.  Waivers  for  identified 
inventions  will  be  granted  where  it  is 
determined  that  the  patent  waiver  will 
be  a  meaningful  incentive  to  achieving 
the  development  and  ultimate 
commercial  utilization  of  inventions. 
Where  DOE  grants  a  waiver  of  the 
Government's  patent  rights,  either  at  the 
time  of  contracting  or  after  an  invention 
is  made,  certain  minimum  rights  and 
obligations  will  be  required  by  DOE  to 
protect  the  public  interest. 

(c)  Another  major  DOE  mission  is  to 
manage  the  nation's  nuclear  weapons 
and  other  classified  programs,  where 
research  and  development 
procurements  are  directed  toward 
processes  and  equipment  not  available 
to  the  public.  To  accomplish  DOE 
programs  for  bringing  private  industry 
into  these  and  other  special  programs  to 
the  maximum  extent  permitted  by 
national  security  and  policy 
considerations,  it  is  desirable  that  the 
technology  developed  in  these  programs 
be  made  available  on  a  selected  t)asis  for 
use  in  the  particular  fields  of  interest 
and  under  controlled  conditions  by 
properly  cleared  industrial  and 
scientific  research  institutions.  To 
ensure  such  availability  and  control,  the 
grant  of  waivers  in  these  programs  may 
necessarily  be  more  limited,  either  by 
the  imposition  of  field  of  use 
restrictions  or  national  security 
measures,  than  in  other  DOE  programs. 

4.  Section  927.302  is  added  to  read  as 
follows: 

927.302    Policy. 

(a)  Except  for  contracts  with 
organizations  that  are  beneficiaries  of 
Public  Law  96-517,  the  United  States, 
as  represented  by  DOE,  shall  normally 
acquire  title  in  and  to  any  invention  or 
<liscovery  conceived  or  first  actually 
reduced  to  practice  in  the  course  of  or 
under  the  contract,  allowing  the 
contractor  to  retain  a  nonexclusive, 
revocable,  paid-up  license  in  the 
invention  and  the  right  to  request 
permission  to  file  an  application  for  a 
patent  and  retain  title  to  any  ensuing 
patent  in  any  foreign  country  in  which 
DOE  does  not  elect  to  secure  patent 
rights.  DOE  may  approve  the  request  if 
it  determines  that  such  approval  would 
be  in  the  national  interest.  The 
contractor's  nonexclusive  license  may 


be  revoked  or  modified  by  DOE  only  to 
the  extent  necessary  to  achieve 
expeditious  practical  application  of  the 
invention  pursuant  to  any  application 
for  and  the  grant  of  an  exclusive  license 
in  the  invention  to  another  party. 

(b)  hi  contracts  having  as  a  purpose 
the  conduct  of  research,  development, 
or  demonstration  work  and  in  certain 
other  contracts,  DOE  may  need  to 
require  those  contractors  that  are  not  the 
beneficiaries  of  Public  Law  96-517  to 
license  background  patents  to  ensure 
reasonable  public  availability  and 
accessibility  necessary  to  practice  the 
subject  of  the  contract  in  the  fields  of 
technology  specifically  contemplated  in 
the  contract  effort.  That  need  may  arise 
where  the  contractor  is  not  attempting 
to  take  the  technology  resulting  from  the 
contract  to  the  commercial  marketplace, 
or  is  not  meeting  market  demands.  The 
need  for  background  patent  rights  and 
the  particular  rights  that  should  be 
obtained  for  either  the  Government  or 
the  public  will  depend  upon  the  type, 
purpose,  and  scope  of  the  contract 
effort,  impact  on  the  DOE  program,  and 
the  cost  to  the  Government  of  obtaining 
such  rights. 

(c)  Provisions  to  deal  specifically  with 
DOE  background  i>atent  rights  are 
contained  in  paragraph  (k)  of  the  clause 
at  952.227-13.  That  paragraph  may  be 
modified  with  the  concurrence  of  Patent 
Counsel  in  order  to  reflect  the  equities 
of  the  parties  in  f>articular  contracting 
situations.  Paragraph  (k)  should 
normally  be  deleted  for  contracts  with 
an  estimated  cost  and  fee  or  price  of 
$250,000  or  less  and  may  not  be 
appropriate  for  certain  types  of  study 
contracts;  for  planning  contracts;  for 
contracts  with  educational  institutions; 
for  contracts  for  specialized  equipment 
for  in-house  Government  use,  not 
involving  use  by  the  public;  and  for 
contracts  the  work  products  of  which 
will  not  be  the  subject  of  future 
procurements  by  the  Government  or  its 
contractors. 

(d)  The  Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property  shall: 

(1)  Make  the  determination  that 
whether  reported  inventions  are  subject 
inventions  under  the  patent  rights 
clause  of  the  contract; 

(2)  Determine  whether  and  where 
patent  protection  will  be  obtained  on 
inventions; 

(3)  Represent  DOE  before  domestic 
and  foreign  patent  offices; 

(4)  Accept  assignments  and 
instruments  confirmatory  of  the 
Government's  rights  to  inventions;  and 

(5)  Represent  DOE  in  patent,  technical 
data,  and  copyright  matters  not 


specifically  reserved  to  the  Head  of  the 
Agency  or  designee. 

5.  Section  927.303  is  added  to  read  as 
follows: 

927.303  Contract  clauses. 

(a)  In  solicitations  and  contracts  for 
experimental,  research,  developmental, 
or  demonstration  work  (but  see  (FAR) 
48  CFR  27.304-3  regarding  contracts  for 
construction  work  or  architect-engineer 
services),  the  contracting  officer  shall 
include  the  clause: 

(1)  At  952.227-13.  Patent  Rights 
Acquisition  by  the  Government,  in  all 
such  contracts  other  than  those 
described  in  paragraphs  {a)(2)  and  (a)(3) 
of  this  section; 

(2)  At  952.227-11,  Patent  Rights  by 
the  Contractor  (Short  Form),  in  contracts 
in  which  the  contractor  is  a  domestic 
small  business  or  nonprofit  organization 
as  defined  at  (FAR)  48  CFR  27.301, 
except  where  the  work  of  the  contract  is 
subject  to  an  Exceptional  Circumstances 
Determination  by  DOE;  and 

(3)  At  970.5204-71  or  970.5204-72.  as 
discussed  in  970.27,  Patent,  Data,  and 
Copyrights,  in  contracts  for  the 
management  and  operation  of  DOE 
laboratories  and  production  facilities. 

(b)  DOE. shall  not  use  the  clause  at 
(FAR)  48  CFR  52.227-12  except  in 
situations  where  patent  counsel  grants  a 
request  for  advance  waiver  and  supplies 
the  contracting  officer  with  that  clause 
with  appropriate  modifications. 
Otherwise,  in  instances  in  which  DOE 
grants  an  advance  waiver  or  waives  its 
rights  in  an  identified  invention, 
contracting  officers  shall  consult  with 
patent  counsel  for  the  appropriate 
clause. 

6.  Section  927.304  is  added  to  read  as 
follows: 

927.304  Procedures. 

Where  the  contract  contains  the 
clause  at  952.227-11  and  the  contractor 
does  not  elect  to  retain  title  to  a  subject 
invention.  DOE  may  consider  and.  after 
consultation  with  the  contractor,  grant 
requests  for  retention  of  rights  by  the 
inventor  subject  to  the  provisions  of  35 
U.S.C.  200  et  seq.  This  statement  is  in 
lieu  of  (FAR)  48  CFR  27.304-l(c). 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  The  authority  citation  for  part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C 
486(c). 

8.  Subsection  952.227-9  is  added  to 
read  as  follows: 


952.227-9    Refund  of  Royalties. 

As  prescribed  in  927.206-2,  insert  the 
following  clause: 

Refund  of  Royalties  (MAR  1995) 

(a)  The  contract  price  includes  certain 
amounts  for  royalties  payable  by  the 
Contractor  or  subcontractors  or  both,  which 
amounts  have  been  reported  to  the 
Contracting  Officer. 

(b)  The  term  "royalties"  as  used  in  this 
clause  refers  to  any  costs  or  charges  in  the 
nature  of  royalties,  license  fees,  patent  or 
license  amortization  costs,  or  the  like,  fc*  the 
use  of  or  for  rights  in  patents  and  patent 
applications  in  connection  with  performing 
this  contract  or  any  subcontract  here-under. 
The  term  also  includes  any  costs  or  charges 
associated  with  the  access  to.  use  of,  or  other 
right  pertaining  to  data  that  is  represented  to 
be  proprietary  and  is  related  to  the 
performance  of  this  contract  or  the  copying 
of  such  data  or  data  that  is  copyrighted. 

(c)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  before  final  payment 
under  this  contract,  a  statement  of  royalties 
paid  or  required  to  be  paid  in  connection 
with  performing  this  contract  and 
subcontracts  hereunder  together  with  the 
reasons. 

(d)  The  Contractor  will  be  compensated  for 
royalties  reported  under  paragraph  (c)  of  this 
clause,  only  to  the  extent  that  such  royalties 
were  included  in  the  contract  price  arid  are 
determined  by  the  Contracting  Officer  to  be 
properly  chargeable  to  the  Government  and 
allocable  to  the  contract.  To  the  extent  that 
any  royalties  that  are  included  in  the  contract 
price  are  not,  in  fact,  paid  by  the  Contractor 
or  are  determined  by  the  Contracting  Officer 
not  to  be  properly  chai^geable  to  the 
government  and  allocable  to  the  contract,  the 
contract  price  shall  be  reduced.  Repayment 
or  credit  to  the  Government  shall  be  made  as 
the  Contracting  Officer  directs.  The  approval 
by  DOE  of  any  individual  pa>Tnents  or 
royalties  shall  not  prevent  the  Government 
from  contesting  at  any  time  the 
enforceability,  validity,  scope  of,  or  title  to, 
any  patent  or  the  proprietary  nature  of  data 
pursuant  to  which  a  royalty  or  other  paj-ment 
is  to  be  or  has  been  made. 

(e)  If,  at  any  time  within  3  years  after  final 
payment  under  this  contract,  the  Contractor 
for  any  reason  is  relieved  in  whole  or  in  part 
from  the  payment  of  the  royalties  included  in 
the  final  contract  price  as  adjusted  pursuant 
to  paragraph  (d)  of  this  clause,  the  Contractor 
shall  promptly  notify  the  Contracting  Officer 
of  that  fact  and  shall  reimburse  the 
Government  in  a  corresponding  amount. 

(f)  The  substance  of  this  clause,  including 
this  paragraph  (f),  shall  be  included  in  any 
subcontract  in  which  the  amount  of  royalties 
reported  during  negotiation  of  the 
subcontract  exceeds  S250. 

(End  of  clause) 

9.  Subsection  952.227-11  is  added  to 
read  as  follows: 

952.227-11    Patent  rights— retention  by  the 
contractor  (short  fomi). 

As  prescribed  in  927.303(a),  insert  the 
following  clause: 


PATENT  RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (SHORT  FORM)  (MAR  1995) 

(a)  Definitions. 

(1)  Invention  means  any  invention  or 
discovery  which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of  the 
United  States  Code,  or  any  novel  variety  of 
plant  which  is  or  may  be  protected  under  the 
Plant  Variety  Protection  Act  (7  U.S.C.  2321, 
et  seq.}. 

(2)  Made  when  used  in  relation  to  any 
invention  means  the  conception  of  first 
actual  reduction  to  practice  of  such 
invention. 

(3)  Nonprofit  organization  means  a 
university  or  other  institution  of  higher 
education  or  an  organization  of  the  f\pe 
described  in  section  501(c)(3)  of  the  internal 
Revenue  Code  of  1954  (26  U.S.C.  501(c))  and 
exempt  from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  (26  U.S.C.  501(a)) 
or  any  nonprofit  scientific  or  educational 
organization  qualified  under  a  state  nonprofit 
organization  statute. 

(4)  Practical  application  means  to 
manufacture,  in  the  case  of  a  composition  or 
product;  to  practice,  in  the  case  of  a  process 
or  method;  or  to  operate,  in  the  case  of  a 
machine  or  system;  and.  in  each  case,  under 
such  conditions  as  to  establish  that  the    — 
invention  is  being  utilized  and  that  its 
benefits  are.  to  the  extent  permitted  by  law 
or  Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(5)  Small  business  firm  means  a  small 
business  concern  as  defined  at  section  2  of 
Public  Law  85-536  (15  U.S.C.  632)  and 
implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small  business 
concerns  involved  in  Government 
procurement  and  subcontracting  at  13  CFR 
121.3-8  and  13  CFR  121.3-12.  respectively. 
will  be  used. 

(6)  Subject  invention  means  any  invention 
of  the  contractor  conceived  or  first  actually 
reduced  to  practice  in  the  performance  of 
work  under  this  contract,  provided  that  in 
the  case  of  a  variety  of  plant,  the  date  of 
determination  (as  defined  in  section  41(d)  of 
the  Plant  Variety  Protection  Act,  7  U.S.C. 
2401(d)l  most  aiso  occur  during  the  period  of 
contract  performance. 

(7)  Agency  licensing  regulations  and 
agency  regulations  concerning  the  licensing 
of  Government-owned  inventions  mean  the 
Department  of  Energy  patent  licensing 
regulations  at  10  CFR  part  781. 

(b)  Allocation  of  principal  rights.  The 
Contractor  may  retain  the  entire  right,  title, 
and  interest  throughout  the  world  to  each 
subject  invention  subject  to  the  provisions  of 
this  clause  and  35  U.S.C.  203.  With  respect 
to  any  subject  invention  in  which  the 
Contractor  retains  title,  the  Federal 
Government  shall  have  a  nonexclusive, 
nontransferable,  irrevocable,  paid-up  license 
to  practice  or  have  practiced  for  or  on  behalf 
of  the  United  States  the  subject  invention 
throughout  the  world. 

(c)  Invention  disclosure,  election  of  title, 
and  filing  of  patent  application  bv 
Contractor.  (1)  The  Contractor  will  disclose 
each  subject  invention  to  the  Department  of 
Energy  (DOE)  within  2  months  after  the 


inventor  discloses  it  in  writing  to  Contractor 
personnel  responsible  for  patent  matters.  The 
disclosure  to  DOE  shall  be  in  the  form  of  a 
written  report  and  shall  identify  the  contract 
under  which  the  invention  was  made  and  the 
inventor(s).  It  shall  be  sufficiently  complete 
in  technical  detail  to conveva  clear 
understanding  to  the  extent  known  at  the 
time  of  the  disclosure,  of  the  nature,  purpose, 
operation,  and  the  physical,  chemical, 
biological  or  electrical  characteristics  of  the 
invention.  The  disclosure  shall  also  identify 
any  publication,  on  sale  or  public  use  of  the 
invention  and  whether  a  manuscript 
describing  the  invention  has  been  submitted 
for  publication  and,  if  so.  whether  it  has  been 
accepted  for  publication  at  the  time  of 
disclosure.  In  addition,  after  disclosure  to  the 
DOE.  the  Contractor  will  promptly  nolif^-  that 
agency  of  the  acceptance  of  any  manuscript 
describing  the  invention  for  publication  or  of 
any  on  sale  or  public  use  planned  by  the 
Contractor. 

(2)  The  Contractor  will  elect  in  writing 
whether  or  not  to  retain  title  to  any  such 
invention  by  notifying  DOE  within  2  years  of 
disclosure  to  DOE  However,  in  any  case 
where  publication,  on  sale  or  public  use  has 
initiated  the  1-year  statutory  period  wherein 
valid  patent  protection  can  still  be  obtained 
in  the  United  States,  the  period  for  election 
of  title  may  be  shortened  by  DOE  to  a  date 
that  is  no  more  than  60  days  prior  to  the  end 

.  of  the  statutory  period. 

(3)  The  Contractor  will  file  its  initial  patent 
application  on  a  subject  invention  to  which 
it  elects  to  retain  title  within  1  year  after 
election  of  title  or,  if  earlier,  prior  to  the  end 
of  any  statutory  period  wherein  valid  patent 
protection  can  be  obtained  in  the  United 
States  after  a  publication,  on  sale,  or  public 
use.  The  Contractor  will  file  patent 
applications  in  additional  countries  or 
international  patent  offices  within  either  10 
months  of  the  corresponding  initial  patent 
application  or  6  months  from  the  date 
permission  is  granted  by  the  Commissioner 
of  Patents  and  Trademarks  to  file  foreign 
patent  applications  where  such  filing  has 
been  prohibited  by  a  Secrecy  Order. 

(4)  Requests  for  extension  of  the  time  for 
disclosure,  election,  and  filing  under 
subparagraphs  (c)(1),  (2),  and  (3)  of  this  clause 
may,  at  the  discretion  of  the  agency,  be 
granted. 

(d)  Conditions  M-hen  the  Cowmment  mav 
obtain  tide.  The  Contractor  will  convey  to  the 
Federal  agency,  upon  written  request,  title  to 
any  subject  invention — 

(1)  If  the  Contractor  fails  to  disclose  or 
elect  title  to  the  subject  invention  within  the 
times  specified  in  paragraph  (c)  of  this 
clause,  or  elects  not  to  retain  title;  provided, 
that  DOE  may  only  request  title  within  60 
days  after  learning  of  the  failure  of  the 
ConU^ctor  to  disclose  or  elect  within  the 
specified  times. 

(2)  In  those  countries  in  which  the 
Contractor  fails  to  file  patent  applications 
within  the  times  specified  in  paragraph  (c)  of 
this  clause;  provided,  however,  that  if  the 
Contractor  has  filed  a  patent  application  in  - 
a  country  after  the  times  specified  in 
paragraph  (c)  of  this  clause,  but  prior  to  its 
receipt  of  the  written  request  of  the  Federal 
agency,  the  Contractor  shall  continue  to 
retain  title  in  that  countn-. 
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(3)  In  any  country  in  which  the  Contractor 
decides  not  to  continue  the  prosecution  of 
any  application  for.  to  pay  the  maintenance 
fees  on.  or  defend  in  reexamination  or 
opposition  proceeding  on,  a  patent  on  a 
subject  invention. 

(e)  Minimum  rights  to  Contractor  and 
protection  of  the  Contractor  right  to  file.  ( 1 1 
The  Contractor  will  retain  a  nonexclusive 
royalty-free  license  throughout  the  world  in 
each  subject  invention  to  which  the 
Government  obtains  title,  except  if  the 
Contractor  fails  to  disclose  the  invention 
within  the  times  specified  in  paragraph  (c)  of 
this  clause.  The  Contractor's  license  extends 
to  its  domestic  subsidiary  and  affiliates,  if 
any,  within  the  corporate  structure  of  which 
the  Contractor  is  a  party  and  includes  the 
right  to  grant  sublicenses  of  the  same  scope 
to  the  extent  the  Contractor  was  legally 
obligated  to  do  so  at  the  time  the  contract 
was  awarded.  The  license  is  transferable  only 
with  the  approval  of  the  Federal  agency, 
except  when  transferred  to  the  successor  of 
that  part  of  the  Contractor's  business  to 
which  the  invention  pertains. 

(2)  The  Contractor's  domestic  license  may 
be  revoked  or  modified  by  DOE  to  the  extent 
necessary  to  achieve  expteditious  practical 
application  of  subject  invention  pursuant  to 
an  application  for  an  exclusive  license 
submitted  in  accordance  with  applicable 
provisions  at  37  CFR  part  404  and  agency 
licensing  regulations.  This  license  will  not  be 
revoked  in  that  field  of  use  or  the 
geographical  areas  in  which  the  Contractor 
has  achieved  practical  application  and 
continues  to  make  the  benefits  of  the 
invention  reasonably  accessible  to  the  public. 
The  license  in  any  foreign  country  may  be 
revoked  or  modified  at  the  discretion  of  DOE 
to  the  extent  the  Contractor,  its  licensees,  or 
the  domestic  subsidiaries  or  affiliates  have 
felled  to  achieve  practical  application  in  that 
foreign  country. 

(3)  Before  revocation  or  modification  of  the 
license,  DOE  will  furnish  the  Contractor  a 
written  notice  of  its  intention  to  revoke  or 
modify  the  license,  and  the  Contractor  will 
be  allowed  30  days  (or  such  other  time  as 
may  be  authorized  by  DOE  for  good  caase 
shown  by  the  Contractor)  after  the  notice  to 
show  cause  why  the  license  should  not  be 
revoked  or  modified.  The  Contractor  has  the 
right  to  appeal,  in  accordance  with 
applicable  regulations  in  37  CFR  part  404 
and  agency  regulations  concerning  the 
licensing  of  Government  owned  inventions, 
any  decision  concerning  the  revocation  or 
modification  of  the  license. 

(f)  Contractor  action  to  protect  the 
Government's  interest.  (1)  The  Contractor 
agrees  to  execute  or  to  have  executed  and 
promptly  deliver  to  DOE  all  instruments 
necessary  to  (i)  establish  or  confirm  the  rights 
the  Government  has  throughout  the  world  in 
those  subject  inventions  to  which  the 
Contractor  elects  to  retain  title,  and  (ii) 
convey  title  to  DOE  when  requested  under 
paragraph  (d)  of  this  clause  and  to  enable  the 
government  to  obtain  patent  protection 
throughout  the  world  in  that  subject 
invention. 

(2)  The  Contractor  agrees  to  require,  by 
written  agreement,  its  employees,  other  than 
clerical  and  nontechnical  employees,  to 


disclose  promptly  in  writing  to  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Contractor  each 
subject  invention  made  under  contract  in 
order  that  the  Contractor  can  comply  with 
the  disclosure  provisions  of  paragraph  (c)  of 
this  clause,  and  to  execute  all  papers 
necessary  to  file  patent  applications  on 
subject  inventions  and  to  establish  the 
Government's  rights  in  the  subject 
inventions.  This  disclosure  format  should 
require,  as  a  minimum,  the  information 
required  by  subparagraph  (c)(1)  of  this 
clause.  The  Contractor  shall  instruct  such 
employees,  through  employee  agreements  or 
other  suitable  educational  programs,  on  the 
importance  of  reporting  inventions  In 
sufficient  time  to  permit  the  filing  of  patent 
applications  prior  to  U.S.  or  foreign  statutory 
bars. 

(3)  The  Contractor  will  notif>'  DOE  of  any 
decision  not  to  continue  the  prosecution  of 
a  patent  application,  pay  maintenance  fees, 
or  defend  in  a  reexamination  or  opposition 
proceeding  on  a  patent,  in  any  country,  not 
less  than  30  days  before  the  expiration  of  the 
response  period  required  by  the  relevant 
patent  office. 

(4)  The  Contractor  agrees  to  Include, 
within  the  specification  of  any  United  States 
patent  application  and  any  patent  issuing 
thereon  covering  a  subject  invention,  the 
following  statement.  '"This  invention  was 
made  with  Government  support  under 
(identify  the  contract)  awarded  by  the  United 
States  Department  of  Energy.  The 
Government  has  certain  rights  in  the 
invention." 

(g)  Subcontmcts.  (1)  The  Contractor  will 
include  this  clause,  suitably  modified  to 
identify  the  parties,  in  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  or  research  work  to  be 
performed  by  a  small  business  firm  or 
domestic  nonprofit  organization.  The 
subcontractor  will  retain  all  rights  provided 
for  the  Contractor  in  this  clause,  and  the 
Contractor  will  not.  as  part  of  the 
consideration  for  awarding  the  subcontract, 
obtain  rights  In  the  subcontractor's  subject 
Inventions. 

(2)  The  contractor  shall  include  In  all  other 
subcontracts,  regardless  of  tier,  for 
experimental,  developmental,  demonstration, 
or  research  work  the  patent  rights  clause  at 
952.227-13. 

(3)  In  the  case  of  subcontracts,  at  any  tier. 
DOE.  subcontractor,  and  the  Contractor  agree 
that  the  mutual  obligations  of  the  parties 
created  by  this  clause  constitute  a  contract 
between  the  subcontractor  and  DOE  with 
respect  ta  the  matters  covered  by  the  clause; 
provided,  however,  that  nothing  in  this 
paragraph  is  intended  to  confer  any 
jurisdiction  under  the  Contract  Disputes  Act 
in  connection  with  proceedings  under 
paragraph  (j)  of  this  clause. 

(h)  Reporting  on  utilization  of  subject 
inventions.  The  Contractor  agrees  to  submit, 
on  request,  periodic  reports  no  more 
frequently  than  annually  on  the  utilization  of 
a  subject  invention  or  on  efforts  at  obtaining 
such  utilization  that  are  being  made  by  the 
Contractor  or  its  licensees  or  assignees.  Such 
reports  shall  include  information  regarding 


the  status  of  development,  date  of  first 
commercial  sale  or  use.  gross  royalties 
received,  by  the  Contractor,  and  such  other 
data  and  information  as  DOE  may  reasonably 
specify.  The  Contractor  also  agrees  to  provide 
additional  reports  as  may  be  requested  by 
DOE  in  connection  with  any  march-in 
proceeding  undertaken  by  that  agency  In 
accordance  with  paragraph  (j)  of  this  clause. 
As  required  by  35  U.S.C.  202(c)(5),  DOE 
agrees  It  will  not  disclose  such  information 
to  persons  outside  the  Government  without 
permission  of  the  Contractor. 

(i)  Preference  for  United  States  industry. 
Notwithstanding  any  other  provision  of  this 
clause,  the  Contractor  agrees  that  neither  It 
nor  any  assignee  will  grant  to  any  person  the 
exclusive  right  to  use  or  sell  any  subject 
invention  in  the  United  States  unless  such 
person  agrees  that  any  product  embod\lng 
the  subject  invention  or  produced  through 
the  use  of  the  subject  invention  will  be 
manufactured  substantially  in  the  United 
States.  However,  in  individual  cases,  the 
requirement  for  such  an  agreement  may  be 
waived  by  DOE  upon  a  showing  by  the 
Contractor  or  Its  assignee  that  reasonable  but 
unsuccessful  efforts  have  been  made  to  grant 
licenses  on  similar  terms  to  potential 
licensees  that  would  be  likely  to  manufacture 
substantially  in  the  United  States  or  that 
under  the  circumstances  domestic 
manufacture  is  not  commercially  feasible. 

(j)  March-in  rights.  The  Contractor  agrees    , 
that,  with  respect  to  any  subject  invention  in 
which  it  has  acquired  title.  DOE  has  the  right 
in  accordance  with  the  procedures  in  37  CFR 
401.6  and  any  supplemental  regulations  of 
the  agency  to  require  the  Contractor,  an 
assignee  or  exclusive  licensee  of  a  subject 
invention  to  grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any  field  of 
use  to  a  responsible  applicant  or  applicants, 
upon  terms  that  are  reasonable  under  the 
circumstances,  and.  if  the  Contractor, 
assignee,  or  exclusive  licenjpe  refuses  such  a 
request,  DOE  has  the  right  to  grant  such  a 
license  itself  if  DOE  determines  that — 

(1)  Such  action  is  necessary  because  the 
Contractor  or  assignee  has  not  taken,  or  is  not 
expected  to  take  within  a  reasonable  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  In  such 
field  of  use, 

(2)  Such  action  Is  necessary  to  alleviate 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  Contractor, 
assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public-use  sp»ecified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  Contractor, 
assignee,  or  licensees;  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  (i)  of  this 
clause  has  not  been  obtained  or  waived  or 
because  a  licensee  of  the  exclusive  right  to 
use  or  sell  any  subject  invention  in  the 
United  States  is  in  breach  of  such  agreement. 

(k)  Special  provisions  for  contracts  with 
nonprofit  organizations.  If  the  Contractor  is 
a  nonprofit  organization,  it  agrees  that — 

(1)  Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned  without 
the  approval  of  the  Federal  agency,  except 
where  such  assignment  is  made  to  an 
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organization  which  has  as  one  of  its  primary 
functions  the  management  of  inventions; 
provided,  that  such  assignee  will  be  subject 
to  the  same  provisions  as  the  Contractor; 

(2)  The  Contractor  will  share  royalties 
collected  on  a  subject  invention  with  the 
inventor,  including  Federal  employee  co- 
inventors  (when  DOE  deems  it  appropriate) 
when  the  subject  invention  is  assigned  in 
accordance  with  35  U.S.C.  202(e)  and  37  CFR 
401.10; 

(3)  The  balance  of  any  royalties  or  income 
earned  by  the  Contractor  with  respect  to 
subject  inventions,  after  payment  of  expenses 
(including  payments  to  inventors)  incidental 
to  the  administration  of  subject  inventions 
will  be  utilized  for  the  support  of  scientific 
research  or  education;  and 

(4)  It  will  make  efforts  that  are  reasonable 
under  the  circumstances  to  attract  licensees 
of  subject  inventions  that  are  small  business 
firms,  and  that  it  will  give  a  preference  to  a 
small  business  firm  when  licensing  a  subject 
invention  if  the  Contractor  determines  that 
the  small  business  firm  has  a  plan  or 
proposal  for  marketing  the  Invention  which, 
if  executed,  is  equally  as  likely  to  bring  the 
invention  to  practical  application  as  any 
plans  or  proposals  from  applicants  that  are 
not  small  business  firms:  provided,  that  the 
Contractor  is  also  satisfied  that  the  small 
business  firm  has  the  capability  and 
resources  to  carry  out  its  plan  or  proposal. 
The  decision  whether  to  give  a  preference  in 
any  specific  case  will  be  at  the  discretion  of 
the  contractor.  However,  the  Contractor 
agrees  that  the  Secretary  of  Commerce  may 
review  the  Contractor's  licensing  program 
and  decisions  regarding  small  business 
applicants,  and  the  Contractor  will  negotiate 
changes  to  its  licensing  policies,  procedures, 
or  practices  with  the  Secretary  of  Commerce 
when  that  Secretary's  review  discloses  that 
the  Contractor  could  take  reasonable  steps  to 
more  effectively  implement  the  requirements 
of  this  subparagraph  (k)(4). 

(1)  Communications. 

(1)  The  contractor  shall  direct  any 
notification,  disclosure,  or  request  to  DOE 
provided  for  in  this  clause  to  the  DOE  patent 
counsel  assisting  the  DOE  contracting 
activity,  with  a  copy  of  the  communication 
to  the  Contracting  OfRcer. 

(2)  Each  exercise  of  discretion  or  decision 
provided  for  in  this  clause,  except 
subparagraph  (k)(4).  Is  reserved  for  the  DOE 
Patent  Counsel  and  is  not  a  claim  or  dispute 
and  is  not  subject  to  the  Contract  Disputes 
Act  of  1978. 

(3)  Upon  request  of  the  DOE  Patent 
Counsel  or  the  contracting  officer,  the 
contractor  shall  provide  any  or  all  of  the 
following: 

(i)  A  copy  of  the  patent  application,  filing 
date,  serial  number  and  title,  patent  number, 
and  issue  date  for  any  subject  invention  in 
any  country  in  which  the  contractor  has 
applied  for  a  patent; 

(ii)  A  report,  not  more  often  than  annually, 
summarizing  all  subject  inventions  which 
were  disclosed  to  DOE  individually  during 
the  reporting  period  specified;  or 

(III)  A  report,  prior  to  closeout  of  the 
contract,  listing  all  subject  inventions  or 
stating  that  there  were  none. 


(End  of  clause) 

10.  Subsection  952.227-13  is  added  to 
read  as  follows: 

952.227-13    Patent  Right»— Acquisition  by 
the  Government 

As  prescribed  at  927.303(c).  insert  the 
following  clause: 

PATENT  RIGHTS— ACQUISmON  BY  THE 
GOVERNMENT  (MAR  1 995) 

(a)  Definitions. 

Invention,  as  used  in  this  clause,  means 
any  invention  or  discovery  which  is  or  may 
be  patentable  or  otherwise  protectable  under 
title  35  of  the  United  States  Code  or  any 
novel  variety  of  plant  that  is  or  may  be 
protectable  under  the  Plant  Variety 
Protection  Act  (7  U.S.C.  2321.  et  seq.). 
Practical  application,  as  used  in  this 
clause,  means  to  manufacture,  in  the  case  of 
a  composition  or  product;  to  practice,  in  the 
case  of  a  process  or  method;  or  to  operate,  in 
the  case  of  a  machine  or  system:  and,  in  each 
case,  under  such  conditions  as  to  establish 
that  the  invention  is  being  utilized  and  that 
its  benefits  are,  to  the  extent  permitted  by 
law  or  Government  regulations,  available  to 
the  public  on  reasonable  terms. 

Subject  invention,  as  used  in  this  clause, 
means  any  invention  of  the  Contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this 
contract. 

Patent  Counsel,  as  used  in  this  clause, 
means  the  Department  of  Energy  Patent 
Counsel  assisting  the  procuring  activity. 

DOE  patent  waiver  regulations,  as  used  in 
this  clause,  means  the  Department  of  Energy 
patent  waiver  regulations  in  effect  on  the 
date  of  award  of  this  contract. 

Agency  licensing  regulations  and 
applicable  agency  licensing  regulations,  as 
used  In  this  clause,  mean  the  Department  of 
Energy  patent  licensing  regulations  at  10  CFR 
part  781. 
(b)  Allocations  of  principal  rights. 

(1)  Assignment  to  the  Government.  The 
Contractor  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and 
interest  throughout  the  world  in  and  to  each 
subject  invention,  except  to  the  extent  that 
rights  are  retained  by  the  Contractor  under 
subparagraph  (b)(2)  and  paragraph  (d)  of  this 
clause. 

(2)  Greater  rights  determinations,  (i)  The 
Contractor,  or  an  employee-inventor  after 
consultation  with  the  Contractor,  may 
request  greater  rights  than  the  nonexclusive 
license  and  the  foreign  patent  rights  provided 
in  paragraph  (d)  of  this  clause  on  identified 
inventions  in  accordance  with  the  DOE 
patent  waiver  regulations.  A  request  for  a 
determination  of  whether  the  Contractor  or 
the  employee-inventor  is  entitled  to  acquire 
such  greater  rights  must  be  submitted  to  the 
Patent  Counsel  with  a  copy  to  the 
Contracting  Officer  at  the  time  of  the  first 
disclosure  of  the  invention  pursuant  to 
subparagraph  (e)(2)  of  this  clause,  or  not  later 
than  8  months  thereafter,  unless  a  longer 
period  is  authorized  In  writing  by  the 
Contracting  Officer  for  good  cause  shown  in 
writing  by  the  Contractor,  Each 
detennination  of  greater  rights  under  this 


contract  shall  be  subject  to  paragraph  (c)  of 
this  clause,  unless  otherwise  provided  in  the 
greater  rights  determination,  and  to  the 
reservations  and  conditions  deemed  to  be 
appropriate  by  the  Secretary  of  Energy  or 
designee. 

(ii)  Within  two  (2)  months  after  the  filing 
of  a  patent  application,  the  Contractor  shall 
provide  the  filing  date,  serial  number  and 
title,  a  copy  of  the  patent  application 
(including  an  English-language  version  if 
filed  in  a  language  other  than  English),  and, 
promptly  upon  issuance  of  a  patent,  provide 
the  patent  number  and  issue  date  for  any 
subject  invention  in  any  country  for  which 
the  Contractor  has  been  granted  title  or  the 
right  to  file  and  prosecute  on  behalf  of  the 
United  States  by  the  Department  of  Energy, 
(ill)  Not  less  than  thirty  (30)  davs  before 
the  expiration  of  the  response  period  for  any 
action  required  by  the  Patent  and  Trademark 
Office,  notify  the  Patent  Counsel  of  any 
decision  not  to  continue  prosecution  of  the 
application. 

(iy)  Upon  request,  the  Contractor  shall 
furnish  the  Government  an  irrevocable  power 
to  inspect  and  make  copies  of  the  patent 
application  file. 

(c)  Minimum  rights  acquired  by  the 
Government. 

(1)  With  respect  to  each  subject  invention 
to  which  the  Department  of  Energy  grants  the 
Contractor  principal  or  exclusive  rights,  the 
Contractor  agrees  as  follows: 

(i)  The  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  nontransferable, 
irrevocable,  paid-up  license  to  practice  or 
have  practiced  each  subject  invention 
throughout  the  worid  by  or  on  behalf  of  the 
Government  of  the  United  States  (Including 
any  Government  agency). 

(ii)  The  Contractor  agrees  that  with  respect 
to  any  subject  invention  in  which  DOE  has 
granted  it  title,  DOE  has  the  right  in 
accordance  with  the  procedures  in  the  DOE 
patent  waiver  regulations  to  require  the 
Contractor,  an  assignee,  or  exclusive  licenM-e 
of  a  subject  invention  to  grant  a 
nonexclusive,  partially  exclusive,  or 
exclusive  license  in  any  field  of  use  to  a 
responsible  applicant  or  applicants,  upon 
terms  that  are  reasonable  under  the 
circumstances,  and  if  the  Contractor, 
assignee,  or  exclusive  licensee  refuses  such  a 
request.  DOE  has  the  right  to  grant  such  a 
license  itself  if  It  determines  that— 

(A)  Such  action  is  necessary  because  the 
Contractor  or  assignee  has  not  taken,  or  is  not 
expected  to  take  within  a  reasonable  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  in  sut  h 
field  of  use: 

(B)  Such  action  is  necessary  to  aileviijif 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  Contractor, 
assignee,  or  their  licensees; 

(C)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  Cfjr.trat  tor 
assignee,  or  licensees:  or 

(D)  Such  action  Is  necessary  because  the 
.igrecment  required  by  paragraph  (i)  of  this 
clause  has  neither  Ijeen  obtained  nor  waived 
or  because  a  licensee  of  the  exclusive  right 
to  use  or  sell  any  subject  Invention  In  the 
United  Stales  Is  in  breach  of  such  agreenniit 
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(iiil  The  Qintractor  agrees  to  submit  on 
roqiiost  periodic  reports  no  more  frequently 
than  annually  on  me  utilization  of  a  subject 
invention  or  on  efforts  at  obtaining  such 
utilization  of  a  subject  invention  or  on  efforts 
at  obtaining  such  utilization  that  are  being 
made  by  the  Contractor  or  its  licensees  or 
assignees.  Such  reports  shall  include 
information  regarding  the  status  of 
development,  date  of  first  commercial  sale  or 
use.  gross  royalties  received  by  the 
Contractor,  and  such  other  data  and 
information  as  DOE  may  reasonably  specify 
The  (k)ntractor  also  agrees  to  provide 
additional  reports  as  may  be  requested  by 
DOE  in  connection  with  any  march-in 
proceedings  undertaken  by  that  agency  in 
accordance  with  subparagraph  (c)(l)(ii)  of 
this  clause.  To  the  extent  data  or  information 
supplied  under  this  section  is  considered  by 
the  Contractor,  its  licensee,  or  assignee  to  be 
privileged  and  confidential  and  is  so  marked, 
the  Department  of  Energy  agrees  that,  to  the 
extent  permitted  by  law.  it  will  not  disclose 
such  information  to  persons  outside  the 
Government. 

(iv)  The  Qintractor  agrees,  when  licensing 
a  subject  invention,  to  arrange  to  avoid 
royalty  charges  on  acquisitions  involving 
Government  funds,  including  funds  derived 
through  a  Military  Assistance  Program  of  the 
Government  or  otherwise  derived  through 
the  Government,  to  rcfimd  any  amounts 
received  as  royalty  charges  on  a  subject 
invention  in  acquisitions  for,  or  on  behalf  of. 
the  Government,  and  to  provide  for  such 
refund  in  any  instrument  transferring  rights 
in  the  invention  to  any  party 

(v)  The  Contractor  agrees  to  provide  for  the 
Government's  paid-up  license  pursuant  to 
subparagraph  (c)(l)(i)  of  this  clause  in  any 
instrument  transferring  rights  in  a  subject 
invention  and  to  provide  for  the  granting  of 
licenses  as  required  by  subparagraph  (c)(l)(ii) 
of  this  clause,  and  for  the  reporting  of 
utilization  information  as  required  by 
subparagraph  (c)(l)(iiO  of  this  clause, 
whenever  the  instrument  transfers  principal 
or  exclusive  rights  in  a  subject  invention. 

(2)  Nothing  contained  in  this  paragraph  (c) 
shall  be  deemed  to  grant  to  the  Government 
any  rights  with  respect  to  any  invention  other 
than  a  subject  invention. 

(d)  Minimum  rights  to  the  Coatmctor  (1) 
The  Contractor  is  hereby  granted  a  revocable, 
nonexclusive,  royalty-free  license  in  each 
patent  application  filed  in  any  country  on  a 
subject  invention  and  any  resulting  patent  in 
which  the  Government  obtains  title,  unless 
the  Contractor  fails  to  disclose  the  subject 
invention  within  the  times  specified  in 
subp.iragraph  (e)(2)  of  this  clause.  The 
Q)ntractor"s  license  extends  to  its  domestic 
subsidiaries  and  affiliates,  if  any,  within  the 
corporate  structure  of  which  the  Contractor  is 
a  part  and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the  extent 
the  Contractor  was  legally  obligated  to  do  so 
at  the  time  the  contract  was  awarded.  The 
license  is  transferable  only  with  the  approval 
of  DOE  except  when  transferred  to  the 
successor  of  that  part  of  the  Contractor's 
business  to  which  the  invention  pertains 

(2)  The  Contractors  domestic  license  may 
be  revoked  or  modified  by  DOE  to  the  extent 
necessary  to  achieve  expeditious  practical 


application  of  the  subj«!ct  invention  pursuant 
to  an  application  for  an  exclusive  license 
submitted  in  accordance  with  applicable 
provisions  in  37  CFR  part  404  and  agency 
licensing  regulations.  This  license  will  not  be 
revoked  in  that  field  of  use  or  the 
geographical  areas  in  which  the  Contractor 
has  achieved  practical  applications  and 
continues  to  make  the  benefits  of  the 
invention  reasonably  accessible  to  the  public. 
The  license  in  any  foreign  country  may  be 
revoked  or  modified  at  the  discretion  of  DOE 
to  the  extent  the  Contractor,  its  licensees,  or 
its  domestic  subsidiaries  or  affiliates  have 
failed  to  achieve  practical  application  in  that 
foreign  country 

(3)  Before  revocation  or  modification  of  the 
license,  DOE  will  furnish  the  Contractor  a 
written  notice  of  its  intention  to  revoke  or 
modify  the  license,  and  the  Contractor  will 
be  allowed  30  days  (or  such  other  time  as 
may  be  authorized  by  DOE  for  good  cause 
shown  by  the  Contractor)  after  the  notice  to 
show  cause  why  the  license  should  not  be 
revoked  or  modified.  The  Contractor  has  the 
right  to  apperti.  in  accordance  with 
applicable  agency  licensing  regulations  and 
37  CFR  part  404  concerning  the  licensing  of 
Government-owned  inventions,  any  decision 
concerning  the  revocation  or  modification  of 
its  liconse. 

(4)  The  Contractor  may  request  the  right  to 
acquire  patent  rights  to  a  subject  invention  in 
any  foreign  country  where  the  Government 
has  elected  nut  to  secure  such  rights,  subject 
to  the  conditions  in  subparagraphs  (d)(4){i) 
through  (d)(4)(vii)  of  this  clause.  Such 
request  must  be  made  in  writing  to  the  Patent 
Counsel  as  part  of  the  disclosure  required  by 
subparagraph  (e)(2)  of  this  clause,  with  a 
copy  to  the  DOE  Contracting  Officer  DOE 
approval,  if  given,  will  be  based  on  a 
determination  that  this  would  best  serve  the 
national  interest 

(i)  The  recipient  of  such  rights,  when 
specifically  requested  by  DOE,  and  three 
years  after  issuance  of  a  foreign  patent 
disclosing  the  subject  invention,  shall  furnish 
DOE  a  report  stating: 

(A)  The  commercial  use  that  is  being  made, 
or  is  intended  to  be  made,  of  said  invention, 
and 

(B)  The  steps  taken  to  bring  the  invention 
to  the  point  of  practical  application  or  to 
make  the  invention  available  for  licensing. 

(ii)  The  Government  shall  retain  at  least  an 
irrevocable,  nonexclusive,  paid-up  license  to 
make.  use.  and  sell  the  invention  throughout 
the  world  by  or  on  behalf  of  the  Government 
(including  any  Government  agency)  and 
States  and  domestic  municipal  governments, 
unless  the  Secretary  of  Energy  or  designee 
determines  that  it  would  not  be  in  the  public 
interest  to  acquire  the  license  for  the  States 
and  domestic  municipal  governments. 

(iii)  If  noted  elsewhere  m  this  contract  as 
a  condition  of  the  grant  of  an  advance  waiver 
of  the  Government's  title  to  inventions  under 
this  contract,  or.  if  no  advance  waiver  was 
granted  but  a  waiver  of  the  Government's 
title  to  an  identified  invention  is  granted 
pursuant  to  subparagraph  (b)(2)  of  this  clause 
upon  a  determination  by  the  Secretary  of 
Energy  that  it  is  in  the  Government's  best 
interest,  this  license  shall  include  the  right  of 
the  Government  to  sublicense  foreign 


governments  pursuant  to  any  existing  or 
future  treaty  or  agreement  witli  such  foreign 
governments. 

(iv)  Subject  to  the  rights  granted  in 
subparagraphs  (d)(1),  (2).  and  (3)  of  this 
clause,  the  Secretary  of  Energy  or  designee 
shall  have  the  right  to  terminate  the  foreign 
patent  rights  granted  in  this  subparagraph 
(d)(4)  in  whole  or  in  part  unless  the  recipient 
of  such  rights  demonstrates  to  the  satisfaction 
of  the  Secretary  of  Energy  or  designee  that 
effective  steps  necessary  to  accomplish 
substantial  utilization  of  the  invention  have 
been  taken  or  within  a  reasonable  time  will 
be  taken. 

(v)  Subject  to  the  rights  granted  in 
subparagraphs  (d)(1).  (2).  and  (3)  of  this 
clause,  the  Secretary  of  Energy  or  designee 
shall  have  the  right,  commencing  four  years 
after  foreign  patent  rights  are  accorded  under 
this  subparagraph  (d)(4),  to  require  the 
granting  of  a  nonexclusive  or  partially 
exclusive  license  to  a  responsible  applicant 
or  applicants,  upon  terms  reasonable  under 
the  circumstances,  and  in  appropriate 
circumstances  to  terminate  said  ftir'M;;n 
patent  rights  in  whole  or  in  part.  t(. I  lowing 
a  hearing  upon  notice  thereof  to  the  public 
upon  a  petition  by  an  interested  person 
justifying  such  hearing: 

(A)  If  the  Secretary  of  Energy  or  designee 
determines,  upon  review  of  such  material  as 
he  deems  relevant,  and  after  the  recipient  of 
such  rights  or  other  interested  person  has  had 
the  opportunity  to  provide  such  relevant  and 
material  information  as  the  Secretary  or 
designee  may  require,  that  such  foreign 
patent  rights  have  tended  substantially  to 
lessen  competition  or  to  result  in  undue 
market  concentration  in  any  section  of  the 
United  States  in  any  line  of  commerce  to 
which  the  technology  relates;  or 

(B)  Unless  the  recipient  of  such  rights 
demonstrates  to  the  satisfaction  of  the 
Secretary  of  Energy  or  designee  at  such 
hearing  that  the  recipient  has  taken  effective 
steps,  or  within  a  reasonable  time  thereafter 
is  expected  to  take  such  steps,  necessary  to 

•  accomplish  substantial  utilization  of  the 
invention. 

(vi)  If  the  contractor  is  to  file  a  foreign 
patent  application  on  a  subject  invention,  the 
Government  agrees,  upon  written  request,  to 
use  its  best  efforts  to  withhold  publication  of 
such  invention  disclosures  for  such  period  of 
time  as  specified  by  Patent  Counsel,  but  in 
no  event  shall  the  Government  or  its 
employees  l)e  liable  for  any  publication 
thereof. 

(vii)  Subject  to  the  license  specified  in 
subparagraphs  (d)  (1).  (2),  and  (3)  of  this 
clause,  the  contractor  or  inventor  agrees 'to 
convey  to  the  Government,  upon  request,  the 
entire  right,  title,  and  interest  in  any  foreign 
country  in  which  the  contractor  or  inventor 
fails  to  have  a  patent  application  filed  in  a 
timely  manner  or  decides  not  to  continue 
prosecution  or  to  pay  any  maintenance  fees 
covering  the  invention,  to  avoid  forfeiture  of 
the  patent  application  or  patent,  the 
contractor  or  inventor  shall,  not  less  than  BO 
days  before  the  expiration  period  for  any 
action  required  by  any  patent  office,  notify 

•  the  Patent  Counsel  of  such  failure  or 
decision,  and  deliver  to  the  Patent  Q)unsel 
the  executed  instruments  necessary  for  the 
conveyance  specified  in  this  paragraph 
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(e)  Invention  identification,  disclosures, 
and  reports.  (1)  The  Contractor  shall 
establish  and  maintain  active  and  effective 
pro(jedures  to  assure  that  subject  inventions 
are  promptly  identified  and  discUised  to 
Contractor  personnel  responsible  for  patent 
matters  within  6  months  of  conception  and/ 
or  first  actual  reduction  to  practice, 
whichever  occurs  first  in  the  performance  of 
work  under  this  contract.  These  procedures 
shall  include  the  maintenance  of  laboratory 
notebooks  or  equivalent  records  and  other 
records  as  are  reasonably  necessary  to 
document  the  conception  and/or  the  first 
actual  reduction  to  practice  of  subject 
inventions,  and  records  tliat  show  that  the 
procedures  for  identifying  and  disclosing  the 
inventions  are  followed.  Upon  request,  the 
Contractor  shall  furnish  the  Contracting 
Officer  a  description  of  such  procedures  for 
evaluation  and  for  determination  as  to  their 
effectiveness. 

(2)  The  Contractor  shall  disclose  each 
subject  invention  to  the  DOE  Patent  Counsel 
with  a  copy  to  the  Contracting  Officer  within 
2  months  after  the  inventor  discloses  if  in 
writing  to  Contractor  personnel  responsible 
for  patent  matters  or,  if  earlier,  within  6 
months  after  the  Contractor  becomes  aware 
that  a  subject  invention  has  been  made,  but 
in  any  event  before  any  on  sale,  public  use. 
or  publication  of  such  invention  known  to 
the  Contractor.  The  disclosure  to  DOE  shall 
be  in  the  form  of  a  written  report  and  shall 
identify  the  contract  under  which  the 
invention  was  made  and  the  inventor(s).  It 
shall  be  sufficiently  complete  in  technical 
detail  to  convey  a  clear  understanding,  to  the 
extent  known  at  the  time  of  the  disclosure, 
of  the  nature,  purpose,  operation,  and 
physical,  chemical,  biological,  or  electrical 
characteristics  of  the  invention.  The 
disclosure  shall  also  identify  any  publication, 
on  sale,  or  public  use  of  the  invention  and 
whether  a  manuscript  describing  the 
invention  has  been  submitted  for  publication 
and,  if  so,  whether  it  has  been  accepted  for 
publication  at  the  time  of  disclosure.  In        ^ 
addition,  after  disclosure  to  DOE,  the 
Contractor  shall  promptly  notify  Patent 
Counsel  of  the  acceptance  of  any  manuscript 
describing  the  invention  for  publication  or  of 
any  on  sale  or  public  use  planned  by  the 
Contractor.  The  report  should  also  include 
any  request  for  a  greater  rights  determination 
in  accordance  with  subparagraph  (b)(2)  of 
this  clause.  When  an  invention  is  disclosed 
to  DOE  under  this  paragraph,  it  shall  be 
deemed  to  have  been  made  in  the  manner 
specified  in  Sections  (a)(1)  and  (a)(2)  of  42 
U.S.C.  5908,  unless  the  Contractor  contends 
in  writing  at  the  time  the  invention  is 
disclosed  that  is  was  not  so  made. 

(3)  The  Contractor  shall  furnish  the 
Qintracting  Officer  the  following: 

(i)  Interim  reports  every  1 2  months  (or 
such  longer  period  as  may  be  specified  bv  the 
Contracting  Officer)  from  the  date  of  the 
contract,  listing  subject  inventions  during 
that  period,  and  certifying  that  all  subject 
inventions  have  been  disclosed  (or  that  there 
are  not  such  inventions)  and  that  the 
procedures  required  by  subparagraph  {e)(l)  of 
this  clause  have  been  followed. 

(ii)  A  final  report,  within  3  months  after 
completion  of  the  contracted  work  listing  all 


subject  inventions  or  certiMng  that  there 
were  no  such  inventions,  and  listing  all 
sul)contracts  at  any  tier  containing  a  patent 
rights  clause  or  certifying  that  there  were  no 
such  subcontracts. 

(4)  The  Contractor  agrees  to  require,  by 
written  agreement,  its  employees,  other  than 
clerical  and  nontechnical  employees,  to 
disclose  promptly  in  writing  to  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Contractor  each 
subject  invention  made  under  contract  in 
order  that  the  Contractor  can  comply  with 
the  disclosure  provisions  of  paragraph  (c)  of 
this  clause,  and  to  execute  all  papers 
necessary  to  file  patent  applications  on 
subject  inventions  and  to  establish  the 
Government's  rights  in  the  subject 
inventions.  This  disclosure  foniiat  should 
require,  as  a  minimum,  the  information 
required  by  subparagraph  (e)(2)  of  this 
clause. 

(5)  The  Contractor  agrees,  subject  to  FAR 
27.302(j),  that  the  Government  may  duplicate 
and  disclose  subject  invention  disclosures 
and  all  other  reports  and  papers  furnished  or 
required  to  be  furnished  pursuant  to  this 
clause. 

(0  Examination  of  records  relating  in 
inventions. 

(1)  The  Contracting  Officer  or  any 
authorized  representative  shall,  until  3  years 
after  final  payment  under  this  contract,  have 
the  right  to  examine  any  books  (including 
laboratory  notebooks),  records,  and 
documents  of  the  Contractor  relating  to  the 
conception  or  first  actual  reduction  to 
practice  of  inventions  in  the  same  field  of 
technology  as  the  work  under  this  contract  to 
determine  whether — 

(i)  Any  such  inventions  are  subjcH,t 
inventions;  • 

(ii)  The  Contractor  has  established  and 
maintains  the  procedures  required  by 
subparagraphs  (e)  (1)  and  (4)  of  this  clause; 

(iii)  The  Contractor  and  its  inventors  have 
complied  with  the  procedures. 

(2)  If  the  Contracting  Officer  leanis  of  an 
unreported  Contractor  invention  whii  h  the 
Contracting  Officer  b<;lieves  may  be  a  subject 
invention,  the  Contractor  may  be  required  to 
disclose  the  invention  to  DOE  for  a 
determination  of  ownership  rights. 

(3)  Any  examination  of  ro<:ords  under  this 
paragraph  will  be  subject  to  appropriate 
conditions  to  protect  the  confidentiality  of 
the  information  involved. 

(g)  Withholding  of  payment  (This 
paragraph  does  not  apply  to  subcontracts).  (1) 
Any  time  before  final  payment  under  this- 
contract,  the  Contracting  Officer  may,  in  the 
Government's  interest,  withhold  payment 
until  a  reser\e  not  exceeding  S50.o6o  or  5 
percent  of  the  amount  of  this  contract, 
whichever  is  less,  shall  have  been  set  aside 
if.  in  the  Contracting  Officers  opini(m.  the 
Contractor  fails  to — 

(i)  Convey  to  the  Government,  using  a 
DOE-approved  form,  the  title  and/or  rights  of 
the  Government  in  each  subject  invention  as 
required  by  this  clause. 

(ii)  Establish,  maintain,  and  follow 
effective  procedures  for  identifying  and 
disclosing  subject  inventions  pursuant  to 
subparagraph  (e)(1)  of  this  clause: 


(iii)  Disclose  any  subject  invention 
pursuant  to  subparagraph  (e)(2)  of  this 
clause; 

(iv)  Deliver  acceptable  interim  reports 
pursuant  to  subparagraph  (e)(3)(i)  of  this 
clause:  or 

(v)  Provide  the  information  regarding 
subcontracts  pursuant  to  subparagraph  (h)(4) 
of  this  clause. 

(2)  Such  reser\e  or  balance  shall  be 
withheld  until  the  Contracting  Officer  has 
determined  that  the  Ckjntractor  has  rectified 
whatever  deficiencies  exist  and  has  delivered 
all  reports,  disclosures,  and  other 
information  n;quired  by  this  clause. 

(3)  Final  payment  under  this  contract  shall 
not  be  made  before  the  Contractor  delivers  to 
the  Contracting  Officer  all  disclosures  of 
subject  inventions  required  by  subparagraph 
(e)(2)  of  this  clause,  and  acceptable  final 
report  pursuant  to  subparagraph  (e)(3)(ii)  of 
this  clause,  and  the  Patent  Counsel  has 
issued  a  patent  clearance  certification  to  the 
Contracting  Officer. 

(4)  The  Contracting  Officer  may  decrease  or 
increase  the  sums  withheld  up  to  the 
maximum  authorized  above.  No  amount  shall 
be  withheld  under  this  paragraph  while  the 
amount  specified  by  this  paragraph  is  being 
withheld  under  other  provisions  of  the 
contract.  The  withholding  of  any  amount  or 
the  subsequent  payment  thereof  shall  not  be 
construed  as  a  waiver  of  any  Government 
rights. 

(h)  Subcontracts. 

(1)  The  contractor  shall  include  the  clause 
at  48  CFR  952.227-11  (suitably  modified  to 
identify  the  parties)  in  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  demonstration,  or  research 
work  to  be  performed  by  a  small  business 
firm  or  domestic  nonprofit  organization, 
except  where  the  work  of  the  subcontract  is 
subject  to  an  Exceptional  Circumstances 
Determination  by  DOE.  In  all  other 
subcontracts,  regardless  of  tier,  for 
experimental,  developmental,  demonstration, 
or  research  work,  the  contractor  shall  include 
this  clause  (suitably  modified  to  identify  the 
parties).  The  contractor  shall  not.  as  part  of 
the  consideration  for  awarding  the 
subcontract,  obtain  rights  in  the 
subcontractor's  subject  inventions. 

(2)  In  the  event  of  a  refusal  by  a 
prospective  subcontractor  to  accept  such  a 
clause  the  Contractor — 

(i)  Shall  promptly  submit  a  written  notice 
to  the  Contracting  Officer  setting  forth  the 
subcontractors  reasons  for  such  refusal  an<l 
other  f»ertinent  information  that  may 
expedite  disposition  of  the  matter:  and 

(ii)  Shall  not  proceed  with  such 
subcontract  without  the  written  authoriziition 
of  the  Contracting  Officer 

(3)  In  the  case  of  subcontracts  at  any  tier. 
DOE.  the  subcontractor,  and  Contractor  agnie 
that  the  mutual  obligations  of  the  parties 
created  by  this  clause  cons^tute  a  contrat  t 
between  the  subcontractor  and  DOE  with 
respect  to  tho.se  matters  covered  by  this 
clause. 

(4)  The  Contractor  shall  promptly  notify' 
the  Contracting  Officer  in  writing  upon  the 
award  of  any  subcontract  at  any  tier 
containing  a  patent  rights  clause  by 
identifying  the  subcontractor,  the  applicable 
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putcnt  rights  clause,  the  work  to  be 
perftHTOcd  under  the  subcontract,  and  the 
dates  of  award  and  estimated  completion. 
ll|K)n  refjuest  of  the  r,ontracting  Officer,  the 
(Contractor  shall  furnish  a  copy  of  such 
suh«:f>ntract,  and.  no  more  frequently  than 
annually,  a  Ustinj}  of  the  subcontracts  that 
have  been  awarded. 

(5)  The  contractor  shall  identify  all  subject 
inventions  of  the  subcontractor  of  which  it 
acquires  knowledge  in  the  performance  of 
this  contract  and  shall  notify  the  Patent 
Q>unsel,  with  a  ropy  to  the  contracting 
officer,  promptly  upon  identification  of  the 
inventions. 

(i)  Prfff^rence  United  StoU'S  industry. 
Unless  provided  otherwise,  no  Contractor 
that  re<:t?ives  title  to  any  subject  invention 
and  no  assignee  of  any  such  Contractor  shall 
grant  to  anv  person  the  exclusive  right  to  use 
or  sell  any  subject  invention  in  the  United 
Stjtes  unless  such  person  agrees  that  any 
products  emlMictying  the  subject  invention 
will  b»!  manuf.ii  tured  substantially  in  the 
United  States.  Hnvvever.  in  individual  cases, 
the  n;quirement  may  be  waived  by  the 
(Jovernment  upon  a  showing  by  the 
(jmlructor  or  nssignee  that  rrasoniible  but 
unsuccessful  efforts  have  b<;en  made  to  gnmt 
license's  on  similar  terms  to  potential 
licensees  that  would  be  likely  to  manufacture 
substantially  in  the  United  States  or  that 
under  the  circumstances  domestic 
manufacture  is  not  commercially  feasible 

(j)  Atomic  cnt^rf^y. 

(1)  No  claim  for  pecuniary  award  of 
rompHMisation  under  the  provisions  of  the 
Atomic  Energy  -Act  of  1954.  as  amended, 
shall  be  asserted  with  n^spect  to  any 
invf-ntion  or  discovery  mndc  or  conceived  in 
the  t.our.se  of  or  under  this  contract. 

(L'l  Except  as  otherwise  authorized  in 
writing  by  the  (xintracting  Officer,  the 
Contractor  will  obtain  patent  agniements  tt> 
ettectuate  the  provisions  of  subparagraph 
(e)(1)  of  this  clau.se  from  all  persons  whc» 
perform  any  part  of  the  work  under  this 
contract,  except  nnntechnical  personnel, 
such  as  clerical  employees  and  manual 
liilKirers. 

(k)  Havkj^rntind  Patents  (1)  Bnck^rniind 
I'nirnt  means  a  domestic  patent  covering  an 
invention  or  iliscovery  wliich  is  not  a  subject 
invention  and  which  is  owned  or  controlled 
by  the  Contractor  at  any  time  through  the 
completion  of  this  contract; 

(i)  Which  the  contractor,  but  not  the 
Ciovernmenl.  has  the  right  to  license  to  others 
without  obligation  to  pay  royalties  thereon,  . 
and 

(ii)  Infringement  of  which  cannot 
reasonably  Ih;  avoided  upon  the  practice  of 
any  sp«x;ific  process,  method,  machine, 
manufacture,  or  composition  of  matter 
(including  relatively  minor  modifications 
thereof!  which  is  a  subject  of  the  research, 
development,  or  demonstration  work 
performed  under  this  contract. 

(2)  The  Contractor  agrees  to  and  d<M;.s 
hen'by  grant  to  the  Government  a  royalty- 
ht-e.  nonexclusive  license  under  any 
background  patent  for  purposes  of  practicing 
a  subject  of  this  contract  by  or  for  the 
Covernment  in  research,  development,  and 
demonstration  work  only. 

[:\]  The  Contractor  also  agrees  that  upou 
written  application  by  DOE.  it  will  grant  to 


responsible  parties,  for  purpo.ses  of  practicing 
a  subject  of  this  contract,  nonexclusive 
licen.ses  under  any  background  patent  on 
terms  that  are  reasonable  under  the 
circumstances.  If,  however,  the  Qmtractor 
believes  that  exclusive  rights  are  necessary  to 
achieve  expeditious  commercial 
development  or  utilization,  then  a  request 
may  be  made  to  DOE  for  DOE  approval  of 
such  licensing  by  the  Contractor. 

(4)  Notwithstanding  subparagraph  (k)(3)  of 
this  clause,  the  contractor  shall  not  be 
obligated  to  license  any  background  patent  if 
the  Contractor  demonstrates  to  the 
satisfaction  of  the  Secretary  of  Energy  or 
designee  that: 

(i)  A  (.omp«!titive  alternative  to  the  subject 
matter  covered  by  said  backgnnind  patent  is 
commtircial'i)  available  or  readily 
.  introducible  fT':m  one  or  more  other  sources; 
or 

(ii)  The  Contractor  or  its  licensees  are 
supplying  the  subject  matter  covered  by  said 
Iwckground  ()ateiit  in  sufficient  quantity  and 
at  rea.sonahle  prices  to  satisfy  marki;t  needs, 
or  have  taken  effective  steps  or  within  a 
reasonable  time  are  expec.fed  to  take  effective 
steps  to  so  supply  the  suliject  matK-r. 

(1)  Ihjhiication.  It  is  recognized  that  during 
the  course  of  the  work  under  this  contract, 
the  (Contractor  or  its  employees  may  from 
time  to  time  desiri!  to  release  or  publish 
information  regarding  scientific  or  techiiical 
develfipments  conceived  or  first  actually 
reduced  to  practice  in  the  course  of  or  under 
this  contract.  In  order  that  public  disclosure 
of  such  infoi-mation  will  not  adversely  affect 
the  patiMit  interests  of  tK)E  or  the  Contractor, 
patent  approval  for  release  of  publication 
shall  b»'  secured  from  Patent  Counsel  prior  to 
any  such  release  or  publication. 

(m)  Forfeiture  of  rights  in  unreported 
subject  inventions  (1)  The  Contractor  shall 
(orfeft  ;ind  assign  to  the  C.oviirnmont,  at  the 
request  of  the  .Secretary  of  Energy  or 
designee,  all  rights  in  any  subject  invention 
whit:h  the  Contractor  fails  to  report  to  Patent 
(Counsel  within  six  months  after  the  time  the 
(Aintractor; 

(i)  Files  or  causes  to  be  filed  a  United 
States  or  foreign  patent  application  thereon; 
or 

(ii)  Submits  the  final  report  n^quired  by 
subparagraph  (e)(2)lii)  of  this  clau.'Je, 
whichever  is  later. 

(2)  However,  the  Contractor  shall  not 
forfeit  rights  in  a  subi<H;t  invention  if.  within 
the  time  sp«!cified  in  subparagraph  (m)(l)  of 
this  clause,  the  (contractor: 

(i)  Pnipares  a  wTitten  decision  based  upon 
a  review  of  the  record  that  the  invention  was 
neither  conceived  norfirst  actually  reduced 
to  practice  in  the  course  of  or  under  the 
contract  and  delivers  the  decision  to  Patent 
CJiunsel,  with  a  copy  to  the  Contracting 
Officer:  or 

(ii)  (^intending  that  the  invention  is  not  a 
subject  invention,  the  Contractor 
nevertheless  discloses  the  invention  and  all 
facts  pertinent  to  this  contention  to  the 
Patent  Coun.sel.  with  a  copy  to  the 
Contracting  Officer;  or 

(iii)  Establishes  that  the  failure  to  disclose 
did  not  result  &om  the  (k>ntractor's  fault  or 
negl  igence. 

(3)  Pending  written  assignment  of  the 
patent  application  and  patents  on  a  subject 


invention  determined  by  the  .Secretary  of 
Energy  or  designee  to  be  forfeited  (such 
determination  to  be  a  final  decision  under 
the  Disputes  clause  of  this  contract),  the 
Cx)ntractor  shall  \^  deemed  to  hold  the 
invention  and  the  patent  applicatiims  and 
patents  pertaining  thereto  in  trust  for  the 
Covernment.  The  forfeiture  provision  of  this 
paragraph  (m)  shall  tie  in  addition  to  and 
shall  not  supersede  other  rights  and  remedies 
which  the  (iovernment  may  have  with 
respect  to  subject  inventions. 

(End  of  clause) 

952.227-71    [Removed  arid  Reserved} 

11.  Section  9.">2. 227-71  is  rpnipvcd 
and  resetted. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

12.  Tlio  authority  citation  for  fart  971 » 
continues  to  read  as  foliovv.s: 

Authority.  Sec.  Kil  of  the  At<inii(.  Energy 
A(t  of  l')54  (42  use.  2201).  ^ec  1144  ot  the 
Departmimt  ot  E.TTgy  Organiziiiiun  Act.  Pub 
L  !l.5-m  (42  U.SC.  72.i4).  sec.  201  of  the 
Federal  (Civilian  Emplovii!  and  Contractor 
Travel  Expenses  Act  oflMHS  (41  C.S.C.  4?(1) 
and  sec.  1534  of  the  DepartinenI  of  Di'feiise 
Authorization  Act.  19H().  Pub.  L.  'H-14f")  (42 
U.S.C.  725ba).  as  amended. 

1,1.  Revi.se  Section  970.270!  to  rend  as 
fdllous: 

970.2701  General. 

This  suhpail  applins  to  ncHjotiatio!!  ol 
patent  rights  and  rights  in  tt'chnicai  data 
provisions  for  the  Department  of  h.nergy 
contracts  for  the  nianagenient  and 
operation  of  its  researt.h  and 
development  and  production  facilities. 

14.  Revise  970.2702  to  read  as 
follows: 

970.2702  Patent  rights. 

(a)  Whenever  a  contract  has  as  a 
purpose,  the  design,  construction,  or 
operation  of  a  Government-owned 
reseaix;h,  development,  demonslration 
or  production  facility,  it  is  necessary 
that  the  Government  he  accorded  certain 
rights  with  respect  to  further  use  of  the 
facility  by  or  on  behalf  of  the 
Government  upon  termination  of  the 
contract,  including  the  right  to  make, 
use,  transfer,  or  otherwise  dispo.se  of  ai! 
articles,  materials,  products,  or 
processes  embodying  inventions  or 
disi:overies  used  or  embodied  in  the 
facility  regardless  of  whether  or  not 
conceived  or  fii^t  actually  reduced  to 
practice  under  or  in  the  course  of  such* 
a  contract.  Thus,  both  versions  of  the 
patent  rights  clause  for  management  and 
operating  contracts  contain  a  facilities 
license. 

(b)  In  the  case  of  contractors  operating 
and  managing  DOE  research  and 
development  or  production  facilities. 
that  are  not  the  beneficiaries  of  Public 
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Law  96-517,  the  Department  is 
statutorily  obligated  to  take  title  to 
inventions  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  the  contracts.  Here,  as  in  all  other 
circumstances  in  which  the  Department 
takes  title  to  inventions  by  statute,  the 
contractors  may  request  a  waiver  at  the 
time  of  contracting  for  a  class  of 
inventions  or  during  contract 
performance  for  identified  inventions. 
DOE  includes  the  considerations  at  42 
U.S.C.  5908  in  its  determination  as  to 
whether  to  approve  the  reouest. 

(c)  While  no  contractor  tnat  manages 
and  operates  a  DOE  research  and 
development  or  production  facility  is  a 
small  business,  several  have  historically 
been  nonprofit  organizations.  As  such, 
they  are  the  beneficiaries  of  the  Bayh- 
Dole  Act  (35  U.S.C.  200  et  seq.,  as  ' . 
amended)  and,  therefore,  receive  the 
right  to  retain  title  to  inventions 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  their 
contracts  with  the  Department,  except 
in  areas  of  technology  covered  by 
Exceptional  Circumstances 
Determinations  made  by  DOE  or  of 
nuclear  weapons  and  naval  nuclear 
propulsion.  In  these  latter  two  areas,  the 
contractor  may  request  that  the 
Department  waive  its  title  and, 
therefore,  subject  to  the  exceptions 
identified  below,  may  be  granted  title  to 
inventions  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  its  contract  with  the  Department. 

(d)  DOE  has  exercised  statutory 
authority  granted  under  35  U.S.C. 
202(a)(ii)  and  202(a}(iv).  In  accordance 
with  35  U.S.C.  202{a)(ii),  DOE  has 
issued  several  Exceptional 
Circum.stances  Determinations  pursuant 
to  which  DOE  nonprofit  management 
and  operating  contractors  have  no  right 
to  elect  title  to  inventions  conceived  or 
first  actually  reduced  to  practice  in  the 
course  of  or  under  their  contracts  within 
covered  areas  of  technology.  However, 
those  contractors  may  be  given  some 
lesser  property  right  in  an  invention 
within  limits  set  by  DOE  in  a  particular 
Exceptional  Circum.stances 
Determination  so  that  the  contractor  can 
effectively  assist  with  a  mi.ssion  of  DOE, 
such  as  technology  transfer.  As  new 
technologies  evolve,  DOE  may  issue 
additional  Exceptional  Circumstances 
Determinations,  as  appropriate. 

(e)  In  accordance  with  35  U.S.C. 
202(a)(iv),  the  Department  of  Energy  has 
exempted  its  weapons  related  and  naval 
nuclear  propulsion  programs  from  the 
broad  Bayh-Dole  right  of  its  nonprofit 
management  and  operating  contractors 
to  elect  title  to  inventions  conceived  or 
first  actually  reduced  to  practice  in  the 
course  of  or  under  their  contracts.  The 


effect  of  this  exemption  is  that,  if  the 
contractors  want  to  acquire  title,  they 
must  request  title  to  covered  inventions. 
DOE  may  then  grant  the  request  subject 
to  a  case-by-case  determination  that  the 
contractor  has  met  all  procedural 
requirements  unilaterally  set  by  DOE  to 
insure  that  all  national  security 
concerns  of  DOE  relating  to  the 
contractor's  use  of  an  invention  in  either 
of  these  two  areas  for  commercialization 
have  been  met. 

15.  Section  970.2703  is  added  to  read 
as  follows: 

970.2703    Technology  transfer. 

The  National  Competitiveness 
Technology  Transfer  Act  of  1989 
(NCTTA)  (Pub.  L.  101-189)  established 
technology  transfer  as  a  mission  for 
Government-owned,  contractor-operated 
laboratories,  including  weapons 
production  facilities, and  authorizes 
those  laboratories  to  negotiate  and 
award  cooperative  research  and 
development  agreements  with  public 
andprivate  entities  for  purposes  of 
conducting  research  and  development 
and  transferring  technology  to  the 
private  sector.  In  implementing  the 
NCTTA,  DOE  has  negotiated  technology 
transfer  clauses  with  the  contractors 
managing  and  operating  its  laboratories. 
Those  technology  transfer  clauses  must 
be  read  in  concert  with  the  patent  rights 
clau.se  required  by  this  subpart.  Thu.s. 
each  managemeni  and  operating 
contractor  holds  title  to  subject 
inventions  for  the  benefit  of  the 
laboratory  or  facility  being  managed  and 
operated  by  that  contractor. 

16.  Section  970.2704  is  added  to  read 
as  follows: 

970.2704  Patent  clauses. 

(a)  Contracting  officers  shall  insert  the 
clau.se  at  970.5204-71  in  all 
management  and  operating  contracts 
with  nonprofit  organizations. 

(b)  Contracting  officers  shall  insert  the 
clause  at  970.5204-72  in  all 
management  and  operating  contracts 
with  profit-making  entities. 

17.  Add  section  970.2705.  and  section 
970.2706.  as  follows: 

970.2705  Rights  in  technical  data- 
general. 

(a)  A  management  and  operating 
contractor's  obligations  for  protection  of 
information  and  data  received  from  DOE 
and  other  contractors  or  subcontractors, 
and  for  the  contractor's  private  use  of 
contract  data  first  produced  in  the 
performance  of  the  contract,  are  set  forth 
in  paragraph  (b)(2)  of  each  Rights  in 
Technical  Data  clause  in  952.227.  That 
subparagraph  provides  that  the 
contractor  may,  subject  to  patent. 


security,  or  other  provisions  of  the 
contract,  use  for  its  private  purposes, 
contract  data  it  first  produces  in  the 
performance  of  the  contract,  provided 
that  the  contractor  has  met  its  data 
requirements  (e.g.,  delivery  of  data  in 
the  form  of  progress  or  status  reports 
specified  to  be  delivered)  as  of  the  date 
of  private  use  of  such  data.  It  is  not 
necessary  that  a  "Final  Report"  be 
submitted  in  order  to  privately  use  data 
if  all  required  progress  and  interim 
reporjs  and  other  technical  data  then 
due  have  been  delivered.  Paragraph 
(b)(2)  of  each  Rights  in  Technic:al  Data 
clause  in  952.227  further  provides  that 
technical  or  other  data  received  by  the 
contractor  in  the  performance  of  the 
contract  must  be  held  in  confidence  by 
the  contractor  in  accordance  with 
restrictions  accompanying  the  data. 

(b)  Contractors  should  be  aware  that 
technical  information  which  is  reported 
to  DOE  by  DOE  contractors  mav  be 
di.sseminated  by  DOE  to  other.s,  subject 
to  the  restrictions  included  in  the 
"Rights  to  Technical  Data"  clause. 

(c)  Employees  of  contractors  operating 
DOE  facilities  may  not  be  used  to  assist 
in  the  preparation  of  a  proposal  or  bid 
for  the  performance  of  private 
commercial  services  similar  or  related  to 
those  being  performed  under  the  DOE 
contract  unless  such  employee  has  been 
separated,  with  DOE  approval,  from 
performance  of  work  under  the  DOE 
contract  for  such  period  as  the  Head  of 
the  Contracting  Activity  or  designee 
shall  direct  consistent  with  the  purpose 
of  this  section. 

(d)  Contractors  operating  DOE 
facilities  and  performing  services  as  a    . 
part  of  their  contract  work  for  other 
Government  agencies  or  private 
organizations  should  not  be  permitted  to 
utilize  information  which  is  furnished 
by  such  customers  for  their  own  private 
activities  unless  it  is  generally  available 
to  others,  or  unless  the  customer 
authorizes  such  u.se. 

970.2706    Rights  in  technical  data- 
procedures. 

(a)  General.  It  is  essential  that  DOE 
maintain  continuity  in  its  programs 
whi(  h  are  implemented  by  contracts  for 
the  operation  of  Government-owned 
facilities.  Contract  data  first  produced  or 
specifically  used  in  the  performanc;e  of 
such  contracts  must  be  considered  as 
integral  to  and  remaining  with  the 
facility  or  plant  after  termination  of 
such  contracts  and  thus  available  to 
DOE  and  its  future  contractors  for  the 
continued  use  of  the  facility  or  plant. 
However,  it  is  recognized  that  the.se 
contracts  by  their  nature  cannot  alwavs 
be  subject  to  one  set  of  prescribed 
contract  provisions  whir  h  will  alw.iys 


apply.  Accordingly,  the  Rights  in 
Technical  Data-Facility  clause  set  forth 
in  952.227-78  is  to  be  used  as  a  basic 
or  minimal  clause  which  may  be 
modified  or  expanded  with  the 
concurrence  of  Patent  Counsel  to  meet 
particular  contract  situations. 

(b)  Whenever  a  contract  has  as  a 
purpose  the  operation  of  a  Government 
owned  research  or  production  facility, 
the  clause  set  forth  at  952.227-78  shall 
normally  be  included  in  the  contract. 
Inasmuch  as  this  clause  secures  to  the 
Government  ownership,  access  to.  and. 
if  requested,  delivery  of  all  technical 
data  first  produced  in  the  performance 
of  the  contract  and  access  to  and 
delivery  of  technical  data  which  are 
specifically  used  in  the  performance  of ' 
the  contract,  there  is  no  need  to  include 
the  Additional  Technical  Data 
Requirements  Clause  of  952.227-73. 

(c)  Subcontracting.  Unless  otherwise 
directed  by  the  contracting  officer,  the 
contractor  shall  be  required  to  follow 
the  policy  and  procedures  of  927.402t 
1.  927.402-2.  and  927.402-3  and  shall 
employ  the  provisions  of  the  Additional 
Technical  Data  Requirements  clause  of 
952.227-73  and  the  Rights  in  Technical 
Data  (Long  Form)  clause  of  952.227-75. 
where  appropriate,  except  in 
subcontracts  for  the  design  of  special 
production  plants  or  facilities  or 
specially  designed  equipment  for 
facilities  or  plants,  in  which  instances 
contractors  shall  include  the  provisions 
of  the  Rights  in  Technical  Data — Facility 
clause  of  952.227-78. 

(d)  Optional  clause-^Limited  rights  in 
proprietary  data.  In  contracts  where  it  is 
determined  that  delivery  of  proprietary 
data  is  necessary  with  limited  rights  in 
the  Government,  the  Rights  in  Technical 
Data  clause  of  this  section  shall  be 
supplemented  by  the  additional 
paragraph  (e).  set  forth  in  952.227-79 
Paragraph  (e)  provides  that  technical 
data  may  be  specified  in  the  contract  as 
being  excluded  from  the  delivery 
requirements  thereof.  Alternatively, 
paragraph  (e)  may  be  limited  or  made 
applicable  to  only  those  classes  of 
proprietary  data  determined  as  being 
necessary  for  delivery  with  limited 
rights.  In  addition,  when  furnishing 
proprietary  data  with  the  limited  rights 
legend,  paragraphs  (a),  (b)  and  (c)  of 
952.227-79  may  be  modified  as  follows. 
When  proprietary  data  is  to  be  furnished 
only  for  evaluation,  paragraph  (a)  of  the 
limited  rights  legend  shall  be  used,  and 
paragraphs  (b)  and  (c),  if  otherwise 
inapplicable,  may  be  deleted.  When 
there  is  a  programmatic  requirement 
that  proprietary  data  be  disclosed  to 
other  DOE  contractors  only  for 
information  or  use  in  connection  with 
work  performed  under  their  contracts. 


paragraph  (b)  of  the  limited  rights 
legend  shall  be  used,  and  paragraphs  (a) 
and  (c)  may  be  deleted  if  otherwise 
inapplicable.  In  either  of  the  foregoing 
examples,  the  contractor  may,  if  it  can 
show  the  possibility  of  a  conflict  of 
interest  because  of  disclosure  of  such 
data  to  certain  contractors  or  evaluators. 
exclude  contractors  or  evaluators  from 
paragraph  (a)  or  (b).  If  the  data  is 
required  solely  for  emergency  repair  or 
overhaul,  paragraph  (c)  of  the  limited 
rights  legend  shall  be  retained,  and 
paragraphs  (a)  and  (b)  may,  unless 
othenvise  applicable,  be  deleted.  In  the 
event  that  it  is  determined  that  all  of  the 
paragraphs  (a),  (b)  and  (c)  of  the  limited 
rights  legend  are  to  be  deleted,  the  word 
"none"  shall  be  inserted  in  the  legend 
after  the  colon  (:). 

(e)  For  contracts  involving  access  to 
certain  categories  of  DOE-owned 
restricted  data,  as  set  forth  in  10  CFR 
Part  725,  see  927.402-l(h). 

18.  Subsection  970.5204-71  is  added 
to  read  as  follows: 

970.5204-71    Patent  Rights— Nonprofit 
Manageipent  and  Operating  Contractors. 

As  prescribed  at  970.2703.  insert  the 
clause  at  952.227-11.  Patent  Rights- 
Retention  by  the  Contractor  (Short 
Form)  with  the  following  changes: 

PATENT  RIGHTS-NONPROFIT 
MANAGEMENT  AND  OPERATING 
CONTR.\CTORS  (MAR  1995) 

1.  Replace  subparagraph  (e)(1)  with  the 
following:  (e)(1)  The  contractor  may  request 
the  right  to  reserve  a  revocable,  nonexclusive, 
royalty-free  license  throughout  the  world  in 
each  subject  invention  to  which  the 
Government  obtains  title,  except  if  the 
contractor  fails  to  disclose  the  invention 
within  the  times  specified  in  paragraph  (c)  of 
this  clause.  When  DOE  approves  such 
reser\'ation.  the  contractor's  license  will 
extend  to  its  domestic  subsidiaries  and 
affiliates,  if  any,  within  the  corporate 
structure  of  which  the  contractor  is  a  party 
and  includes  the  right  to  grant  sublicenses  of 
the  same  scope  to  the  extent  the  contractor 
was  legally  obligated  to  do  so  at  the  time  the 
contract  was  awarded.  The  license  is 
transferable  only  with  the  approval  of  DOE. 
except  when  transferred  to  the  successor  of 
that  part  of  the  contractor's  business  to  which 
the  invention  pertains. 

2.  Add  the  following  paragraphs  (m)  and 
(n):  (m)  Transfer  to  successor  contractor  (1) 
In  the  event  of  termination  or  expiration  of 
this  contract,  the  contractor  shall  transfer  any 
unexpended  balance  of  income  received 
relating  to  intellectual  property,  in 
accordance  with  instructions  from  the  ' 
contracting  officer,  to  a  successor  contractor 
or  in  the  absence  of  a  successor  contractor, 
to  such  other  entity  as  designated  by  the 
contracting  officer.  The  contractor  shall  also 
transfer  title,  as  one  package,  in  all  patents 
and  patent  applications,  license  agreements, 
accounts  containing  royalty  revenues  from 
such  license  agreements,  including  equity 


positions  in  third-party  entities,  and  other 
intellectual  property  that  arose  under  the 
performance  of  this  contract,  to  the  successor 
contractor  or  to  the  Government,  as  directed 
by  the  contracting  officer. 

(2)  The  Government  agrees  that  the 
recipient  of  such  title  shall  assume  any 
remaining  obligations  and  liabilities  in 
connection  with  the  patents  and  patent 
applications. 

(n)  Facilities  license.  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable,  nonexclusive,  paid-up  license 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
contractor  at  any  time  through  completion- of 
this  contract  and  which  are  incorporated  or 
embodied  in  the  construction  of  the  facility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
Government  at  the  facility,  and  (2)  to  transfer 
such  license  with  the  transfer  of  that  facility 
The  acceptance  or  exercise  by  the 
Government  of  these  rights  shall  not  prevent 
the  Go%'ernment  at  any  time  from  contesting 
the  enforceability,  validity  or  scope  of,  or 
title  to.  any  rights  or  patents  herein  licensed 

(End  of  clause) 

19.  Subsection  970.5204-72  is  added 
to  read  as  follows: 

970.5204-72    Patent  Rights— Profit-Making 
Management  and  Operating  Contractors 

As  prescribed  at  970.2703,  insert  the 
clause  at  952.227-13,  Patent  Rights- 
Retention  by  the  Government,  with  the 
following  changes: 

PATENT  RIGHTS— PROFIT-MAKING 
MANAGEMENT  AND  OPERATING 
CONTRACTORS  (MAR  1995) 

1.  Add  the  following  paragraphs  (j)  and  (k): 

(j)  Transfer  to  successor  contractor  (1)  In 
the  event  of  termination  or  expiration  of  this 
contract,  the  contractor  shall  transfer  any 
unexpended  balance  of  income  received 
relating  to  intellectual  property,  in 
accordance  with  instructions  from  the 
contracting  officer,  to  a  successor  contractor 
or  in  the  absence  of  a  successor  contractor, 
to  such  other  entity  as  designated  by  the 
contracting  officer.  The  contractor  shall  also 
transfer  title,  as  one  package,  in  all  patents 
and  patent  applications,  license  agreements, 
accounts  containing  royalty  revenues  from 
such  license  agreements,  including  equity 
positions  in  third-party  entities,  and  other 
intellectual  property  that  arose  under  the 
performance  of  this  contract,  to  the  successor 
contractor  or  to  the  Government,  as  directed 
by  the  contracting  officer. 

(2)  The  Government  agrees  that  the 
recipient  of  such  title  shall  assume  any 
remaining  obligations  and  liabilities  in 
connection  with  the  patents  and  patent 
applications. 

(k)  Facilities  License.  In  addition  to  the 
rights  of  the  parties  with  respect  to 


Federal  Register  /  VoL  60.  No.  41  /  Thursday.  March  2.  1995  /  Rules  and  Regulations 


11825 


inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable,  nonexclusive,  paid-up  license 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
connector  at  any  time  through  completion  of 
this  contract  and  which  are  incorporated  or 
embodied  in  the  construction  of  the  facility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
Government  at  the  facility,  and  (2)  to  transfer 
such  license  with  the  transfer  of  that  facility. 
The  acceptance  or  exercise  by  the 
Government  of  these  rights  shall  not  prevent 
the  Government  at  any  time  from  contesting 
the  enforceability,  validity  or  scope  of,  or 
title  to,  any  rights  or  patents  herein  licensed. 
(End  of  clause) 

|FR  Do( .  g-j^Bll  Filed  3-1-95;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Secretary 

24  CFR  Pai«  243,  760  and  889 
(Docket  No.  R-95-1767;  FR-3336-1-011 
RIN  2502-AF86 

Supportive  Housing  for  the  Elderly; 
Management 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  establishes 
the  requirements  related  to  management 
and  operation  of  the  Supportive 
Housing  for  the  Elderly  Program.  The 
purpose  of  the  Supportive  Housing  for 
the  Elderly  Program  is  to  enable  elderly 
persons  to  live  with  dignity  and 
independence  by  expanding  the  supply 
of  supportive  housing  that  is  designed 
to  accommodate  the  special  needs  of 
elderly  persons  and  provides  a  range  of 
services  that  are  tailored  to  the  needs  of 
elderly  persons  occupying  such 
housing.  An  interim  rule  similar  to  this 
interim  nile  is  also  being  published  in* 
today's  Federal  Register  for  the 
Supportive  Housing  for  Persons  with 
Disabilities  Program.  This  interim  rule 
also  adds  both  Supportive  Housing 
programs  to  the  list  of  projects  covered 
by  the  pet  ownership  requirements.  This 
interim  rule  also  applies  the  wage  and 
claim  consent  form  requirements  to  both 
programs. 
DATES:  Effective  Date:  April  3.  199.S. 

Sunset  Provisions:  Sections 
243.3(c)(1).  760:3(b)(10)  and  (11).  and 
889.600  through  889.B5.S.  shall  expire 
and  shall  not  be  in  effect  after  October 
2, 1996.  unless  changes  in  this  interim 
rule  are  published  as  a  final  rule,  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

Comments  due  date:  May  1. 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  subriit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
during  regular  business  hours 
(weekdays  7:30  a.m.  to  5:30  p.m.)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner.  Acting  Director,  Office 
of  Elderly  and  Assisted  Housing. 
Department  of  Housing  and  Urban 


Development.  451  Seventh  Street  SW.. 
Room  6130.  Washington,  DC  20410. 
telephone  (202)  708-4542;  (TDD)  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520).  and 
assigned  OMB  control  number  2502- 
0470. 

II.  lustificatiun  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  i.s,suing 
a  nile  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  from  that  general  rule  when 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
The  Department  finds  that  good  cause 
exists  lo  publish  this  interim  rule  for 
effect  without  first  soliciting  punVc 
comment,  in  that  prior  public  procedure 
is  unnecessary'.  These  management  niles 
vary  only  slightly  from  previous 
management  requirements  for  the 
section  202  (of  the  Housing  Act  of  1959) 
direct  loan  program.  This  interim  rule 
furthers  the  legislative  mandate  of 
section  202  of  the  Housing  Act  of  19.59, 
as  amended,  and  it  involves  only  minor 
interpretations  of  that  statute.  The 
section  202  capital  advance  program 
currently  is  operating  under  a  series  of 
interim  rules.  The  Department  intends 
to  publish  a  final  nile  that  will 
incorporate  public  comments  for  all 
aspects  of  the  section  202  capital 
advance  program. 

The  Department  also  finds  that  prior 
public  procedure  would  Ikj 
impracticable.  The  Department  has 
awarded  capital  advances  since  1991. 
and  many  of  these  projects  are 
approaching  the  management  phase  or 
have  become  operational.  Management 
requirements  are  needed  immediately  to 
assure  transition  from  the  development 
phase  to  the  management  pha.se. 

III.  Sunset  of  Interim  Rule 

In  accordance  with  the  Department's 
policy  on  interim  rules,  the 
amendments  made  by  this  interim  rule 
shall  expire  18  months  after  the 
effective  date  of  this  interim  rule,  unless 
extended  by  notice  published  in  the 
Federal  Register,  or  adopted  by  a  final 


rule  published  on  or  before  the  18- 
month  anniversary  date  of  the  effective 
date  of  this  interim  rule. 

IV.  Background 

The  Supportive  Housing  for  the  i 

Elderly  Program  is  authorized  by  section 
202  of  the  Housing  Act  of  1959,  as  ; 

amended  by  section  801  of  the 
Cranston-Gon2alez  National  Affordable 
Housing  Act  (the  NAHA  Act)  and  the 
Housing  and  Community  Development 
Act  of  1992  (1992  Act).  Under  the 
program,  which  is  implemented  in  24 
CFR  part  889,  assistance  is  provided  to 
private  nonprofit  organizations  and 
nonprofit  consumer  cooperatives  to 
expand  the  supply  of  supportiv  e 
housing  for  the  elderly.  Such  assistance 
is  provided  as  (1)  capital  advances  and 
(2)  projet:t  rental  assistance  contracts. 
Capital  advances  may  be  used  to  finance 
the  construction  or  rehabilitation  of  a 
structure,  or  the  acquisition  of  a 
structure  from  the  Resolution  Trust 
Corporation  (RTC),  to  be  used  as 
supportive  housing  for  the  elderly.  This 
assistance  may  also  cover  the  cost  of 
real  property  acquisition,  site 
improvement,  conversion,  demolition, 
relocation,  and  other  expenses  that  the 
Secretary  determines  are  necessary  to 
expand  the  supply  of  supportive 
housing  for  the  elderly. 

On  June  12,  1991,  the  Department 
published  an  interim  rule  (56  FR  27104) 
implementing  the  amendnwnts  made  by 
.section  801  of  the  N'AHA  to  establish 
the  Supportive  Housing  for  the  Elderly 
Program.  That  interim  rule,  which 
enabled  the  program  to  be  funded  for 
FY-1991,  described  application 
procedures  and  program  requirements, 
selection  of  applications  and  duration  of 
fund  reservation  requirements.  A 
second  interim  rule  was  published  on 
August  12,  1992  (57  FR  36;il8)  to 
provide  the  development-related 
requirements  (closing  of  capital 
advances  and  requirements  related  to 
project  rental  assistance  contracts)  of  the 
program.  The  program  was  the  subject 
of  further  amendments  of  the  1992  Act, 
which  were  implemented  by  a  third 
interim  rule  published  on  May  5.  1993 
(58  FR  26836).  All  three  interim  rules 
are  codified  at  24  CFR  part  889. 

Selection  preference  rules 
(§§889.611-889.615)  for  this  program 
were  published  on  luly  18.  1994  at  59 
FR  36616.  Today's  interim  rule  (subpart 
F,  part  889)  completes  the  establishment 
of  the  program  by  providing  the 
requirements  for  management  and 
operation  of  projects  funded  under  the 
program.  After  the  period  of  public 
comment  is  completed  on  this  interim 
rule,  the  Department  will  develop  a 
final  rule  ba.sed  on  all  previous  rules. 


V.  Summary  of  Interim  Rule  (Subpart 
F) 

Subpart  F  provides  the 
responsibilities  of  the  Owner, 
requirements  of  the  replacement 
reserve,  selection  and  admission 
requirements  for  tenants,  obligations  of 
tenants,  provisions  regarding 
overcrowded  and  underoccupied  units, 
lease  requirements,  and  requirements 
regarding  termination  of  tenancy, 
modifications  of  leases,  security 
deposits  and  vacancy  payments. 

"The  subpart  F  requirements  are 
.similar  to  existing  requirements  for  the 
section  202  Projects  for  Nonelderly 
Handicapped  Families  and  Individuals 
receiving  assistance  under  section 
202(h)  of  the  Housing  Act  of  1959.  See 
24  CFR  885.940-885.985. 

Oivner  Ht^sponsibilities 

The  responsibilities  of  an  Owner 
under  part  889  include  marketing, 
management  and  maintenance, 
contracting  for  services,  submission  of 
financial  and  operating  statements, 
project  fund  accounting  and  reporting. 
Marketing  must  be  conducted  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  Owner  is  responsible 
for  all  management  functions.  These 
functions  include  selection  and 
admission  of  tenants,  required 
reexaminations  of  incomes  for  families 
occupying  assisted  units,  collection  of 
tenant  payments,  termination  of  tenancy 
and  eviction,  and  all  repair  and 
maintenance  functions  (including 
ordinary  and  extraordinary  maintenance 
and  replacement  of  capital  itehis).  All 
functions  mu.st  be  performed  in 
compliance  with  equal  opportunity 
requirements.  The  Owner  must  also 
establish  and  maintain  a  replacement 
reserve  to  aid  in  funding  extraordinar\- 
maintenance  and  repair  and 
replacement  of  capital  items. 

The  Owner  is  required  to  adopt 
written  tenant  selection  procedures 
which  ensure  nondiscrimination  in  the 
selection  of  tenants  and  that  are  (1) 
consistent  with  the  purpose  of 
improving  housing  opportunities  for 
very  low-income  elderly  persons;  and 
(2)  reasonably  related  to  program 
eligibility  and  an  apphcant's  ability  to 
perform  the  obligations  of  the  lease.  The 
Owner  must  comply  with  all 
nondiscrimination  authorities.  The 
Secretary  is  to  provide  to  an  appropriate 
agency  in  each  area  (which  may  be  the 
applicable  State  or  Area  Agency  on 
Aging)  information  regarding  the 
availability  of  housing  assisted  under 


this  part  The  Owner  must  accept 
applications  for  admission  to  the  project 
in  the  form  prescribed  by  HUD. 
Applicant  families  applying  for  assisted 
units  must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission. 

The  Owner  is  also  responsible  for 
determining  whether  applicants  are 
eligible  for  admi.ssion  and  for  the 
selection  of  famiUes.  To  be  eligible  for 
admission,  an  applicant  must  be  an 
elderly  person  (as  defined  in  §889.105); 
must  meet  any  project  occupanc\' 
requirements  approved  by  HUD  under 
§889.305(a)(]);  must  meet  the 
disclosure  and  verification  requirements 
for  Social  Security  Numbers,  as 
provided  by  -4  CFR  part  750;  must  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760:  and  must  be  a  very  low-income 
family,  as  defined  by  §  889.105.  Under 
certain  circumstances.  HUD  may  permit 
the  leasing  of  units  to  ineligible  families 
under  §  889.515.  If  the  Owner 
determines  that  the  family  is  eligible 
and  is  otherwise  acceptable  and  units 
are  available,  the  Owner  will  assign  the 
family  a  unit.  The  Owner  will  assign  the 
family  a  unit  of  the  appropriate  size  in 
accordance  with  HUDs  general 
occupancy  guidelines.  If  no  suitable 
unit  is  available,  the  Owner  will  place 
the  family  on  a  waiting  list  for  the 
project  and  notify  the  family  when  a 
suitable  unit  may  become  available.  If 
the  waiting  list  is  so  long  that  the 
applicant  would  not  be  likely  to  be 
admitted  for  the  next  12  months,  the 
Owner  may  advise  the  applicant  that  no 
additional  applications  for  admission 
are  being  considered  for  that  reason. 

If  the  Owner  determines  that  an 
applicant  is  ineligible  for  admission  or 
the  Owner  is  not  selecting  the  applicant 
for  other  reasons,  the  Owner  will 
promptly  notify-  the  applicant  in  writing 
of  the  determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  to 
review  the  rejection,  in  accordance  with 
HUD  requirements. 

Records  on  apphcants  and  approved 
eligible  families,  which  provide  racial, 
ethnic,  gender  and  place  of  previous 
residency  data  required  by  HUD,  must 
be  retained  for  three  years.  The  Owner 
must  reexamine  the  income  and 
composition  of  the  family  at  least  every 
12  months.  Upon  verification  of  the 
information,  the  Owner  must  make 
appropriate  adjustments  in  the  total 
tenant  payment  in  accordance  with  part 
813,  as  modified  by  §  889.105.  and  must 
determine  whether  the  family's  unit  size 
is  still  appropriate.  The  Owner  must 


adjust  tenant  jiayment  and  the  project 
rental  assistance  payment  and  must 
carry'  out  any  unit  transfer  in  accordance 
with  HUD  standards. 

Family  Responsibilities 

Families  under  the  program  are 
required  to  do  the  following:  (1)  Pay 
amounts  due  under  the  lease  directly  to 
the  Owner;  (2)  supply  such  certification, 
release,  information,  or  documentation  ' 
as  the  Owner  or  HUD  determines 
necessary,  including  information  and 
documentation  relating  to  the  disclosure 
and  verification  of  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  and  the  signing  and  submi.ssion  of 
consent  forms  for  the  o'Dtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  (3)  allow 
the  Owner  to  inspect  the  dwelling  unit 
or  residential  space  at  reasonable  times 
and  after  reasonable  notice;  (4)  notify 
the  Owner  before  vacating  the  dwelling 
unit;  and  (5)  use  the  dwelling  unit 
solely  for  residence  by  the  family,  and 
as  the  family's  principal  place  of 
residence.  The  family  may  not  assign 
the  lease  or  transfer  the  unit,  nor  may 
it  occupy,  or  receive  assistance  for  the 
occupancy  of  a  unit  governed  under  this 
part  while  occupying,  or  receiving 
assistance  for  occupancy  of.  another 
unit  assisted  under  any  Federal  housing 
a.ssistance  program,  including  any 
section  8  program. 

The  term  of  the  lease  may  not  be  less 
than  one  year.  Unless  the  lease  has  l)een 
terminated  by  appropriate  action,  upon 
expiration  of  the  lease  term,  the  family 
and  Owner  mav  execute  a  new  lease  for 
a  term  not  less  than  one  year,  or  may 
take  no  action.  If  no  action  is  taken,  the 
lease  will  automatically  be  renewed  for 
successive  terms  of  one  month.  The 
Owner  shall  use  the  lease  form 
prescribed  by  HUD.  The  Owner  may  not 
use  any  of  the  prohibited  provisions 
specified  by  HUD.  In  addition  to 
required  provisions  of  the  lease  form, 
the  Owner  may  inclu<le  a  provision  in 
the  lease  permitting  the  Owner  to  enter 
the  leased  premises,  at  any  time, 
without  advance  notice  where  there  is 
reasonable  cause  to  believe  that  an 
emergency  exists  or  that  health  or  safety 
of  a  family  member  is  endangered.  The 
provisions  of  part  247  apply  to  all 
decisions  by  an  Owner  to  terminate  the 
tenancy  or  modify  the  lease  of  a  family 
residing  in  a  unit. 

Security  Deposit 

At  the  time  of  the  initial  execution  of 
the  lease,  the  Owner  will  require  eadi 
family  occupying  a  unit  to  pay  a 
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security  deposit  in  an  amount  equal  to 
one  month's  total  tenant  payment  or 
$50,  whichever  is  greater.  The  family  is 
expected  to  pay  the  security  deposit 
from  its  own  resources  and  other 
available  public  or  private  resources. 
The  Owner  may  collect  the  security 
deposit  on  an  installment  basis.  The 
Owner  must  place  the  security  deposits 
in  a  segregated  interest-bearing  account. 

Utility  Allowances 

The  Owner  must  also  submit  an 
analysis  of  any  utility  allowances 
applicable.  Such  data  as  changes  in 
utility  rates  and  other  facts  affecting 
utility  consumption  should  be  provided 
as  part  of  this  analysis  to  permit 
appropriate  adjustments  in  the  utility 
allowances  for  assisted  units.  In 
addition,  if  utility  rate  changes  would 
result  in  a  cumulative  increase  of  10 
percent  or  more  in  the  most  recently 
approved  utility  allowances,  the  Owner 
must  advise  HUD  and  request  approval 
of  new  utility  allowances.  Whenever  a 
utility  allowance  for  an  assisted  unit  is 
adjusted,  the  Owner  will  promptly 
notify  affected  families  and  make  a 
corresponding  adjustment  of  the  tenant 
payment  and  the  amount  of  the  project 
rental  assistance  payment. 

Vacancy  Payments 

Vacancy  payments  under  the  Project 
Rental  Assistance  Contract  (PRAC)  will 
not  be  made  unless  certain  conditions 
for  receipt  of  these  project  rental 
assistance  payments  are  fulfilled.  For 
each  unit  that  is  not  leased  as  of  the 
effective  date  of  the  PRAC,  the  Owner 
is  entitled  to  vacancy  payments  in  the 
amount  of  50  percent  of  the  per  unit 
operating  cost  for  the  first  60  days  of 
vacancy,  if  the  Owner:  (1)  Conducted 
marketing  in  accordance  with 
§  889.600(a)  and  otherwise  complied 
with  §  889.600:  (2)  has  taken  and 
continues  to  take  all  feasible  actions  to 
fill  the  vacancy;  and  (3)  has  not  rejected 
any  eligible  applicant  except  for  good 
cause  acceptable  to  HUD.  If  an  eligible 
family  vacates  a  unit,  the  Owner  is 
entitled  to  vacancy  payments  in  the 
amount  of  50  percent  of  the  approved 
per  unit  operating  cost  for  the  first  60 
days  of  vacancy  if  the  Owner:  (1) 
Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
PRAC,  or  any  applicable  law;  (2) 
notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  upon  learning  of  the 
vacancy  or  prospective  vacancy;  (3)  has 
fulfilled  and  continues  to  fulfill  the 
requirements  specified  in 
§  889.600(a)(2)  and  (3)  and 
§  889.650(b)(2)  and  (3);  and  (4)  for  any 
vacancy  resulting  horn  the  Owner's 


eviction  of  an  eligible  family,  certifies 
that  it  has  complied  with  §889.635.  If 
the  Owner  collects  payments  for 
vacancies  from  other  sources  (tenant 
payments,  security  deposits,  payments 
under  §  889.640(c),  or  governmental 
payments  under  other  programs),  the 
Owner  shall  not  be  entitled  to  collect 
vacancy  payments  to  the  extent  these 
collections  from  other  sources  plus  the  ' 
vacancy  payment  exceed  the  approved 
per  unit  operating  cost. 

HUD  Feviews 

HUD  shall  conduct  periodic  on-site 
management  reviews  of  the  Owner's 
compliance  with  the  requirements  of 
part  889. 

VI.  Amendments  to  24  CFR  Parts  243 
and  760 

This  interim  rule  also  amends  24  CFR 
part  243  by  including  the  Supportive 
Housing  for  the  Elderly  and  Supportive 
Housing  for  Persons  with  Disabilities 
projects  in  the  list  of  projects  covered  by 
the  pet  ownership  requirements.  The 
interim  rule  also  amends  part  760  and 
applies  the  wage  and  claim  consent 
form  requirements  to  the  Supportive 
Housing  for  the  Elderly  and  Supportive 
Housing  for  Persons  with  Disabilities 
Programs. 

VII.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  S\V.,  Room  10276,     . 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule  would  provide  capital 
advances  to  private  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives  to  expand  the  supply  of 
supportive  housing  for  the  elderly. 
Although  small  entities  will  participate 
in  the  program,  the  interim  rule  would 
not  have  a  significant  impact  on  them. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 


the  provisions  of  this  interim  rule  will 
not  have  a  significant  impact  on  family 
formation,  maintenance  or  well  being. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611— 
Federalism,  has  determined  that  the 
interim  rule  does  not  involve  the 
preemption  of  State  law  by  Federal 
statute  or  regulation  and  does  not  have 
federalism  impacts. 

Regulatory  Agenda 

This  interim  rule  was  listed  as 
sequence  number  1807  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994  (59  FR  57632. 57657)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  program  number  is  14.157, 
Housing  for  the  Elderly  or  Handicapped. 

List  of  Subjects 

24  CFR  Fart  243 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities,  Loans  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Mortgage  insurance.  Pets,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  760 

Grant  programs — housing  and 
community  development.  Income 
verification  procedures,  Indians, 
Intergovernmental  relations.  Loan 
programs — housing  and  community 
development,  PenaUies,  Public  housing. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements.  Wages. 

24  CFR  Part  889 

Aged,  Capital  advance  programs. 
Grant  programs — housing  and 
communtiy  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  243— PET  OWNERSHIP  IN 
HOUSING  FOR  THE  ELDERLY  OR 
HANDICAPPED 

1.  The  authority  citation  for  part  243 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701r-l;  42  U.S.C. 
3535(d). 


2.  In  §  243.3,  paragraph  (c) 
introductory  text  and  paragraph  (c)(1) 
are  revised  to  read  as  follows: 

§243.3    Deflnittons. 

*  *        *        #        * 

(c)  Project  for  the  elderly  or  persons 
with  disabilities  means  a  specific  rental 
or  cooperative  multifamily  property 
that,  unless  currently  owned  by  HUD,  is 
subject  to  a  first  mortgage,  and: 

(I)  That  is  assisted  under  section  202 
of  the  Housing  Act  of  1959,  and  as 
amended  (Housing  for  the  Elderly  or 
Disabled  or  Supportive  Housing  for  the 
Elderly)  or  is  assisted  under  section  81 1 
of  the  National  Affordable  Housing  Act 
(Supportive  Housing  for  Persons  with 
Disabilities); 

*  *        •        «        * 

3.  Section  243.4  is  revised  to  read  as 
follows; 

§243.4    Effective  date. 

This  part  shall  be  effective  on  March 
2, 1987.  However,  project  owners  shall 
have  until  May  1,  1987  to  implement 
the  pro\asions  of  this  part.  Section 
243.3(c)(1)  shall  expire  and  shall  not  be 
in  effect  after  October  2, 1996.  unless 
changes  in  this  interim  rule  are 
published  as  a  final  nile,  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  Extend  the  effective 
date 

PART  760— PROCEDURES  FOR 
OBTAINING  WAGE  AND  CLAIM 
INFORMATION  ABOUT  APPLICANTS 
AND  PARTICIPANTS  IN  HUD'S 
SECTION  8  AND  PUBLIC  HOUSING 
PROGRAMS  FROM  STATE  WAGE 
INFORMATION  COLLECTION 
AGENCIES  (SWICAs) 

4.  The  authority  citation  for  part  760 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q:  42  U.S.C. 
1437a,  1437d.  1437ee,  1437f.  3535(d),  and 
3544. 

5.  In  §  760.3,  paragraph  (b)  is 
amended  by  redesignating  paragraphs 
(b)(10)  through  rb)(13)  as  paragraphs 
(b)(12)  through  (b)(15),  and  by  adding 
new  paragraphs  (b)(10)  and  (b)(ll).  to 
read  as  follows: 

§760.3    Applicability. 

*  *  *  ft  • 

(b)*  •  • 

(10)  Part  889.  Supportive  Housing  for 
the  Elderly. 

(II)  Part  890.  Supportive  Housing  for 
Persons  with  Disabilities. 
***** 

6.  Section  760.40  is  amended  by 
adding  paragraph  (c)  to  read  as  follows 

§760.40    Effective  date  of  rule. 


(c)  Expiration  date.  Sections 
760.3(b)(10)  and  (11)  shall  expire  and 
shall  not  be  in  effect  after  October  2, 
1996,  unless  changes  in  this  interim  rule 
are  published  as  a  final  rule,  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

PART  889— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

7.  The  authority  citation  for  part  889 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q,  42  U.S.C 
3535(d). 

8.  Section  889.100  is  amended  by 
adding  paragraph  (d)  to  read  as  follows 

§  889.100    Purpose  and  policy. 

***** 

(d)  Expiration  date.  Sections  889.600 
through  889  655  shall  expire  and  shall 
not  be  in  effect  after  October  2, 1996, 
unless  changes  in  this  interim  rule  are 
published  as  a  final  rule,  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

9.  Subpart  F  is  amended  by  adding 
§§889.600,  889.605.  889.610.  889.620. 
889.625.  889.630.  889.635,  889.640. 
889.645,  and  889,650,  to  read  as  follows: 

Subpart  F— Project  Management 

Sec. 

889.600    Responsibilities  of  owner 

889.605    Replacement  reserve. 

889.610  Selection  and  admission  of  tenants 

889.611  Selection  preferences 
****** 

889.620    Obiigationsof  the  family 
889.625    Overcrowded  and  underoccupied 

units. 
889.630    l^ease  requirements. 
889.633    Tennination  of  tenancy  and 

modification  of  lease. 
889.640    Security  deposits. 
889.645    Adjustment  of  utility  allowances 
889  650    Condition?  for  receipt  of  vacancy 

payments  for  assisted  units 
889  655    HUD  review 

Subpart  F — Project  Management 

§  889.600    Responsibilities  of  owner. 

(a)  Marlieting.  (1)  The  Owner  must 
commence  and  continue  diUgent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  of  the  first  unit.  Market 
activities  shall  include  the  provision  of 
notices  of  the  availability  of  housing 
under  the  program  to  operators  of 
temporary  housing  for  the  homeless  in 
the  same  housing  market. 

(2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 


requirements.  The  purpose  of  the  plan 
and  requirements  is  to  achieve  a 
condition  in  which  eligible  families  of 
similar  income  levels  in  the  same 
housing  market  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  discriminatory 
considerations  such  as  their  race,  color, 
creed,  religion,  familial  status, 
disability,  sex  or  national  origin. 

(3)  At  the  time  of  PRAC  execution,  the 
Owner  must  submit  to  HUD  a  list  of 
leased  and  unleased  assisted  units,  with 
a  justification  for  the  unleased  units,  in 
order  to  qualify  for  vacancy  payments 
for  the  unleased  units. 

(b)  Management  and  maintenance. 
The  Owner  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  families  occupying  assisted 
units,  collection  of  tenant  payments, 
termination  of  tenancy  and  eviction, 
and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  services.  (1)  With 
HUD  approval,  the  Owner  may  contract 
with  a  private  or  public  entity  for 
performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (h)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  Owner  of 
responsibility  for  these  services  and 
duties.  All  such  contracts  are  subject  to 
the  restrictions  governing  prohibited 
contractual  relationship  described  in 
§889.105  (definition  of  Owner).  (These 
prohibitions  do  not  extend  to 
management  contracts  entered  into  by 
the  Owner  with  the  Sponsor  or  its  non- 
profit affiliate.) 

(2)  Consistent  with  the  objectives  of 
Executive  Orders  11625,  12432  and 
12138,  the  OwTier  will  promote 
awareness  and  participation  of  minority  . 
and  women-owned  business  enterprises 
in  contracting  and  procurement 
activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  Owner  must 
submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  by 
HUD;  and 

(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  PRAC  and  to  monitor 
project  operations.  ■ .' 
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(e)  Use  of  project  funds.  The  Owner 
shall  maintain  a  separate  project  fund 
account  in  a  depository'  or  depositories 
which  are  members  of  the  Federal 
Deposit  Insurance  Corporation  or 
National  Credit  Union  Share  Insurance 
Fund  and  shall  deposit  all  tenant 
payments,  charges,  income,  and 
revenues  arising  from  project  operation 
or  ownership  to  this  account.  All  project 
funds  are  to  be  deposited  in  Federally- 
insured  accounts.  All  balances  shall  be 
fully  insured  at  all  times,  to  the 
maximum  extent  possible.  Project  funds 
must  be  used  for  the  operation  of  the 
project  (including  required  insurance 
coverage),  and  to  make  required 
deposits  to  the  replacement  reserve 
under  §889.605,  in  accordance  with 
HUD-approved  budget.  Any  remaining 
project  funds  in  the  project  funds 
account  (including  earned  interest) 
following  the  expiration  of  the  fuscal 
year  shiili  be  deposited  in  a  Federally- 
insured  residual  receipts  account  within 
60  days  following  the  end  of  the  fiscal 
year.  Withdrawals  from  this  account 
may  be  made  only  for  project  purposes 
and  with  the  approval  of  HUD.  If  there 
are  funds  remaining  in  the  residual 
receipts  account  when  the  mortgage  is 
satisfied,  such  funds  shall  be  returned  to 
HUD. 

(f)  Reports.  The  Owner  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with 
applicable  civil  rights  and  equal 
opportunity  requirements.  See 

§  889.610(a).  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2502-0470). 

§  889.605    Replacement  reserve. 

(a)  Establishment  of  reserve.  The 
Owner  shall  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  maintenance  and  repair 
and  replacement  of  capital  items. 

(b)  Deposits  to  reserve.  The  Owner 
shall  make  monthly  deposits  to  the 
replacement  reserve  in  an  amount 
determined  by  HUD. 

(c)  Level  of  reserve.  The  reserve  must 
he  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should 
the  re<>erve  reach  that  level,  the  amount 
of  the  deposit  to  the  reserve  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  reserve. 
Replacement  reserve  funds  must  be 
deposited  with  HUD,  or  in  a  Federally- 
insured  depository  in  an  interest- 
bearing  account(s)  whose  balances  are 
fully  insured  at  all  times.  All  earnings 
including  interest  on  the  reser\e  mu.st 
be  added  to  the  reserve.  Funds  may  be 
drawn  from  the  reserve  and  used  only 
in  accordance  with  HUD  guidelines  and 


with  the  approval  of,  or  as  directed  by, 
HUD. 

§  889.610    Selection  and  admission  of 
tenants. 

(a)  Written  tenant  selection 
procedures.  The  Owner  shall  adopt 
written  tenant  selection  procedures 
which  ensure  nondiscrimination  in  the 
selection  of  tenants  and  that  are 
consistent  with  the  purpose  of 
improving  housing  opportunities  for 
very  low-income  elderly  persons'  and 
reasonably  related  to  program  eligibility 
and  an  applicant's  ability  to  perform  the 
obligations  of  the  lease.  The  Owner 
must  comply  with  the  following 
nondiscrimination  authorities:  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  the  implementing 
regulations  at  24  CFR  Part  8;  the  Fair 
Housing  Act  (42  U.S.C.  3600-3619)  and 
the  implementing  regulations  at  24  CFR 
Part  100. 108,  109,  and  110;  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  Part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)and  the 
implementing  regulations  at  24  CFR  Part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  Executive  Order  11246  (as 
amended),  3  CFR,  1964-1965  Comp.,  p. 
339  and  the  implementing  regulations  at 
41  CFR  Chapter  60;  the  regulations 
implementing  Executive  Order  11063 
(Equal  Opportunity  in  Housing),  3  CFR, 
1959-1963  Comp.,  p.  652,  at  24  CFR 
part  107;  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101  etseq.) 
to  the  extent  applicable;  and  other 
applicable  Federal,  State  and  local  laws 
prohibiting  discrimination  and 
promoting  equal  opportunity.  While 
local  residency  requirements  are 
prohibited,  local  residency  preferences 
may  be  applied  in  selecting  tenants  only 
to  the  extent  that  they  are  not 
inconsistent  with  affirmative  fair 
housing  marketing  objectives  and  the 
Owner's  HUD-approved  affirmative  fair 
housing  marketing  plan.  Preferences 
may  not  be  based  on  the  length  of  time 
the  applicant  has  resided  in  the 
jurisdiction.  With  re.spect  to  any 
residency  preference,  persons  expected 
to  reside  in  the  community  as  a  result 
of  current  or  planned  employment  will 
be  treated  as  residents.  Owners  shall 
promptly  notify  in  writing  any  rejected 
applicant  of  the  grounds  for  any 
rejection.  Additionally,  owners  shall 
maintain  a  written,  chronological 
waiting  list  showing  the  name,  race, 
gender,  ethnicity  and  date  of  each 
person  applying  for  the  program. 


(b)  Information  on  availability  of 
assisted  housing.  The  Secretary  shall 
provide  to  an  appropriate  agency  in 
each  area  (which  may  be  the  applicable 
State  or  Area  Agency  on  Aging) 
information  regarding  the  availability  of 
housing  assisted  under  this  part. 

(c)  Application  for  admission.  The 
Owner  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD  and  is  obligated  to 
confirm  all  information  provided  by  the 
applicant  families  on  the  application. 
Applicant  families  must  be  requested  to 
complete  a  release  of  information 
consent  for  verification  of  information. 
Applicant  families  applying  for  assisted 
units  must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFl?  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Owner  and  the  applicant 
fariiily  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Owner  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

(d)  Determination  of  eligibility  and 
selection  of  tenants.  The  Owner  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  families.  To  be 
eligible  for  admission,  an  applicant 
must  be  an  elderly  person  (as  defined  in 
§  889.105);  must  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750;  must  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  and  must 
be  a  very  low-income  family,  as  defined 
by  §889.105.  Under  certain 
circumstances,  HUD  may  permit  ttie 
leasing  of  units  to  ineligible  families 
under  §889.515. 

(e)  Unit  assignment.  If  the  Owner 
determines  that  the  family  is  eligible 
and  is  otherwise  acceptable  and  units 
are  available,  the  Owner  will  assign  the 
family  a  unit.  The  Owner  will  assign  the 
family  a  unit  of  the  appropriate  size  in 
accordance  with  HUD's  general 
occupancy  guidelines.  If  no  suitable 
unit  is  available,  the  Owner  will  placi; 
the  family  on  a  waiting  list  for  the 
project  and  notify  the  family  when  a 
suitable  unit  may  become  available.  It 
the  wailing  list  is  so  long  that  the 
applicant  would  not  be  likely  to  be 
admitted  for  the  next  12  months,  the 
Owner  may  advise  the  applicant  lh.nl  in. 
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additional  applications  forndmissioi; 
are  being  considered  for  that  reason. 

(f)  Ineligibility  determination.  If  the 
Owner  determines  that  an  appiitant  is 
ineligible  for  admission  or  the  Owner  is 
not  selecting  the  applicant  tor  other 
reasons,  the  Owner  will  promptly  notify 
the  applicant  in  writing  of  the 
determination,  the  rensons  for  the 
determination,  and  the  applicant's  right 
to  request  a  meeting  to  re\  iew  the 
rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested, 
inr.y  not  be  conducted  by  a  member  of 
the  Owner's  staiT  who  made  the  initial 
dw.ision  to  reject  the  applicant.  The 
applicant  may  also  exerci.se  other  rights 
(e.g..  rights  granted  under  Federal.  State. 
or  local  civil  rights  laws)  if  the  applicant 
believes  he  or  she  is  being  discriminated 
against  on  a  prohibited  basis. 

(g)  Records.  Records  on  applicants 
and  approved  eligible  families,  which 
provide  racial,  ethnic,  gender  and  place 
ot  previous  residency  data  required  by 
HI  D.  must  be  retained  for  three  years. 
See  §889. 6 10(a), 

(h)  Ree.\nmination  of  family  income 
and  composition.  (1)  Regular 
rfe.\aminotions.  The  Owner  must 
reexamine  the  income  and  composition 
of  the  family  at  least  every  12  months. 
Upon  verification  of  the  information, 
the  Owner  must  make  appropriate 
adjustments  in  the  total  tenant  pavment 
in  accordance  with  part  813,  as 
modified  by  §889.105.  and  must 
determine  whether  the  family's  unit  size 
is  still  appropriate.  The  Owner  must 
adjust  tenant  payment  and  the  project 
rental  assistance  payment,  and  must 
carry  out  any  unit  transfer  in  accordance 
with  HUD  standards.  At  the  time  of 
reexamination  under  paragraph  (h)(1)  of 
this  section,  the  Owner  must  require  the 
family  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750.  For  requirements 
regarding  the  signing  and  submitting  of 
consr-nt  iorms  by  families  for  obtaining 
oi  wage  and  claim  information  tron) 
State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(2)  Interim  reexaminations.  The 
family  must  comply  with  the  provisions 
in  Its  lease  regarding  interim  reporting 
of  (  hanges  in  income.  If  the  Owner 
receives  information  concerning  a 
change  in  the  family's  income  or  other 
circumstances  between  regularly 
scheduled  ree.xnminations.  the  Owner 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  See  24  CFR  750.10(d)(2)(i) 
for  the  requirements  for  the  disclosure 
and  verification  of  Social  Security 
Number  at  interim  reexaminations 
involving  new  family  members.  For 


requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760.  Any  change  in  the 
family's  income  or  other  circumstances 
that  result  in  an  adjustment  in  the  total 
tenant  payment,  tenant  payment,  and 
project  rental  assistance  payment  must 
be  verified 

(3)  Continuation  of  project  rental 
assistance  payment,  (i)  A  family  shall 
remain  eligible  for  project  rental 
assistance  payment  until  the  total  tenant 
paymejit  equals  or  exceeds  the  gross 
rent.  The  termination  of  subsidy 
eligibility  will  not  affect  the  family's 
other  rights  under  its  lease.  Project 
rental  assistance  payment  may  be 
resumed  if.  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
PRAC.  the  family  meets  the  income 
eligibility  requirements  of  part  813  of 
this  chapter  (as  modified  in  §889.10.5) 
and  project  rental  assistance  is  available 
for  the  unit  under  the  terms  of  the 
PRAC.  The  family  will  not  be  required 
to  establish  its  eligibility  for  admission 
to  the  project  under  the  remaining 
requirements  of  paragraph  (d)  of  this 
section. 

(ii)  A  family's  eligibility  for  project 
rental  assistance  paymeni  may  be 
terminated  in  accordance  with  HUD 
requirements  for  such  rea.sons  as  failure 
to  submit  requested  verification 
information,  including  information 
related  to  disclosure  and  verification  ot 
Social  Security  Numbers  (as  provided 
by  24  CFR  part  750)  or  failure  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  bv  24  CFR  part 
760). 


§  8S9.620    Ot}ligations  of  ttie  family. 
(a)  Requirements.  The  family  shall; 

(1)  Pay  amounts  due  under  the  lease 
directly  to  the  Owner; 

(2)  Supply  such  certification,  release 
of  information,  consent,  completed 
forms  or  documentation  as  the  Owner  or 
HUD  determines  nece-ssary,  including 
information  and  documentation  relating 
to  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  24  CFR  part  750,  and  the  signing  and 
submission  of  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760; 

(3)  Allow  the  Ow  ner  to  inspect  the 
dwelling  unit  or  residential  space  at 


reasonable  times  and  after  reasonable 
notice: 

(4)  Notify  the  Owner  before  vacating 
the  dwelling  unit;  and 

(.i)  Use  the  dwelling  unit  .solely  for 
residence  by  the  family  and  as  the 
family's  principal  place  of  resident:e. 

(b)  Prohibitions.  The  family  shall  not: 

(1)  .\ssign  the  lease  or  transfer  the 
unit;  or 

(2)  Occupy,  or  receive  assistance  for 
the  occupancy  of.  a  unit  governed  under 
this  part  while  occupying,  or  ret:eiving 
assistance  for  o( cupancy  of.  another 
unit  assisted  u.;deraiiy  Federal  housing 
assistance  progrim..  including  any 
section  8  program 

(.Approvfd  l>y  thr  Ofta  f  .if  M.magomcnt  and 
Budgft  undfT  control  lUinli.T  2S(i:;-047()) 

§889.625    Overcrowded  and 
underoccupied  units. 

If  the  Owner  determines  that  because 
of  change  in  family  size,  a  unit  is 
smaller  than  appropriate  for  the  eligible 
family  to  which  it  is  leased,  or  that  the 
unit  is  larger  than  appropriate,  project 
rental  assistance  payment  with  respect 
to  the  unit  will  not  be  reduced  or 
terminated  until  the  eligible  family  has 
been  relo<.ated  to  an  appropriate 
alternate  unit,  if  possible,  the  Owner 
xvill.  as  promptly  as  possible,  offer  the 
family  an  appropriate  alternate  unit. 
The  Owner  may  receive  vacancy 
payments  for  the  vacated  unit  if  the 
Owner  complies  with  the  requirements 
of  §889.650 

§889.630    Lease  requirements. 

(a)  Term  of  hose.  The  term  of  the 
lease  may  not  be  less  than  one  vear. 
Unless  tfie  lea.se  has  been  terminated  by 
appropriate  action,  upon  expiration  of 
tlie  lease  term,  the  family  and  OwTier 
may  execute  a  new  lease  for  a  term  not 
less  than  one  year  or  may  take  no  action. 
If  no  action  is  taken,  the  lease  will 
automatically  be  renewed  for  succe.ssive 
terms  of  one  month. 

(b)  Tenninntion  by  the  family.  A\l 
leases  may  contain  a  provision  that 
permits  the  family  to  terminate  the  lease 
upon  30  days  advance  notice  A  lease 
for  a  term  that  exceeds  one  year  mu.st 
contain  such  provision. 

(c)  forn7.  The  Owner  shall  use  the 
lease  form  prescribed  by  HUD.  In 
addition  to  required  pro\  isions  of  the 
lease  form,  the  Owner  may  include  a 
provision  in  the  lease  permitting  the 
Owner  to  enter  the  leased  premises,  at 
any  time,  without  advance  notice  where 
there  is  reasonable  cause  to  believe  that 
an  emergency  exists  or  that  health  or 
safety  of  a  family  member  is 
endangered. 
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§  889.635    Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  an  Owner  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  family  residing  in  a  unit. 

§  889.640    Security  deposits. 

(a)  Collection  of  security  deposit.  At 
the  time  of  the  initial  execution  of  the 
lease,  the  Owner  will  require  each 
family  occupying  a  unit  to  pay  a 
security  deposit  in  an  amount  equal  to 
one  months  total  tenant  payment  or 
$50.  whichever  is  greater.  The  family  is 
expected  to  pay  the  security  deposit 
from  its  ou-n  resources  and  other 
available  public  or  private  resources. 
The  Owner  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  Security  deposit  provisions 
applicable  to  units.  (1)  Administration 
of  security  deposit.  The  Owner  must 
place  the  security  deposits  in  a 
segregated  interest-bearing  account.  The 
amount  of  the  segregated,  interest- 
bearing  account  maintained  by  the 
Owner  must  at  all  times  equal  the  total 
amount  collected  from  the  families  then 
in  occupancy  plus  any  accrued  interest 
and  less  allowable  administrative  cost 
adjustments.  The  Owner  must  comply 
with  any  applicable  State  and  local  laws 
concerning  interest  payments  on 
security  deposits. 

(2)  Family  notification  requirement.  In 
order  to  be  considered  for  the  refund  of 
the  security  deposit,  a  family  must 
pravide  the  Owner  with  a  forwarding 
address  or  arrange  to  pick  up  the  refund. 

(3)  Use  of  security  deposit.  The 
Owner,  subject  to  State  and  local  law 
and  the  requirements  of  paragraph  (b)(3) 
of  this  section,  may  use  the  family's 
security  deposit  balance  as 
reimbursement  for  any  unpaid  family 
contribution  or  other  amount  which  the 
family  owes  under  the  lease.  Within  30 
days  (or  shorter  time  if  required  by  State 
or  local  law)  after  receiving  notification 
under  paragraph  (b)(2)  of  this  section 
the  Owner  must: 

(i)  Refund  to  a  family  which  does  not 
owe  any  amount  under  the  lease  the  full 
amount  of  the  family's  security  deposit 
balance: 

(ii)  Provide  to  a  family  owing  amounts 
under  the  lease  a  list  itemizing  each 
amount,  along  with  a  statement  of  the 
family's  rights  under  State  and  local 
law.  If  the  amount  which  the  Owner 
claims  is  owed  by  the  family  is  less  than 
the  amount  of  the  family's  security 
deposit  balance,  the  Owner  must  refund 
the  excess  balance  to  the  family.  If  the 
Owner  fails  to  provide  the  list,  the 
familv  will  be  entitled  to  the  refund  of 


the  full  amount  of  the  family's  security 
deposit  balance. 

(4)  Disagreements.  If  a  disagreement 
arises  concerning  reimbursement  of  the 
security  deposit,  the  family  will  have 
the  right  to  present  objections  to  the 
Owner  in  an  informal  meeting.  The 
Owner  must  keep  a  record  of  any 
disagreements  and  meetings  in  a  tenant 
file  for  inspection  by  HUD.  The 
procedures  of  paragraph  (b)(4)  of  this 
section  do  not  preclude  the  family  from 
exercising  its  rights  under  State  or  local 
law. 

(5)  Decedent's  interest  in  security 
deposit.  Upon  the  death  of  a  member  of 
a  family,  the  decedent's  interest,  if  any. 
in  the  security  deposit  will  be  governed 
by  State  or  local  law. 

(c)  Reimbursement  by  HUD  for 
assisted  units.  If  the  family's  security 
deposit  balance  is  insufficient  to 
reimburse  the  Owner  for  any  amount 
which  the  family  owes  under  the  lease 
for  a  unit  and  the  Owner  has  provided 
the  family  with  the  list  required  by 
paragraph  (b)(3)(ii)  of  this  section,  the 
Owner  may  claim  reimbursement  from 
HUD  for  an  amount  not  to  exceed  the 
lesser  of: 

(1)  The  amount  owed  the  Owner;  or 

(2)  One  month's  per  unit  operating 
cost,  minus  the  amount  of  the  family's 
security  deposit  balance.  Any 
reimbursement  under  this  section  will 
be  applied  first  toward  any  unpaid 
tenant  payment  due  under  the  lease.  No 
reimbursement  may  be  claimed  for 
unpaid  tenant  payment  for  the  period 
after  termination  of  the  tenancy.  The 
Owner  may  be  eligible  for  vacancy 
payments  following  a  vacancy  in 
accordance  with  the  requirements  of 
§889.6.50. 

§  889.645    Adjustment  of  utility  allowances. 

The  Owner  must  submit  an  analysis 
of  any  utility  allowances  applicable. 
Such  data  as  changes  in  utility  rates  and 
other  facts  affecting  utility  consumption 
should  be  provided  as  part  of  this 
analysis  to  permit  appropriate 
adjustments  in  the  utility  allowances  for 
assisted  units.  In  addition,  when  utility 
rate  changes  would  result  in  a 
cumulative  increase  of  10  percent  or 
more  in  the  most  recently  approved 
utility  allowances,  the  Owner  must 
advise  HUD  and  request  approval  of 
new  utility  allowances.  Whenever  a 
utility  allovyance  for  an  assisted  unit  is 
adjusted,  the  Owner  will  promptly 
notify  affected  families  and  make  a 
corresponding  adjustment  of  the  tenant 
payment  and  the  amount  of  the  project 
rental  assistance  payment. 

(Approved  by  tho  Office  of  Management  and 
Budget  under  control  number  2502-0470) 


§  889.650    Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  PRAC  will  not  be  made  unless  the 
conditions  for  receipt  of  these  project 
rental  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  that  is  not  leased  as  of  the  effective 
date  of  the  PRAC.  the  Owner  is  entitled 
to  vacancy  payments  in  the  amount  of 
50  percent  of  the  per  unit  operating  cost 
for  the  first  60  days  of  vacancy,  if  the 
Owner: 

(1)  Conducted  marketing  in 
accordance  with  §  889.600(a)  and 
otherwise  complied  with  §  889.600; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  a  unit,  the  Owner 
is  entitled  to  vacancy  payments  in  the 
amount  of  50  percent  of  the  approved 
per  unit  operating  cost  for  the  first  60 
days  of  vacancy  if  the  Owner: 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
PRAC,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  upon  learning  of  the 
vacancy  or  prospective  vacancy: 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 
§  889.600(a)(2)  and  (3)  and 

§  889.650(b)(2)  and  (3);  and 

(4)  For  any  vacancy  re.sulting  from  the 
Owner's  eviction  of  an  eligible  family, 
certifies  that  it  has  complied  with 
§889.635. 

(d)  Prohibition  of  double 
compensation  for  vacancies  If  the 
Owner  collects  payments  for  vacancies 
from  other  sources  (tenant  payments, 
security  deposits,  payments  under 

§  889.640(c),  or  governmental  payments 
under  other  programs),  the  Owner  shall 
not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  the  approved  per  unit 
operating  cost. 

§869.655    HUD  review. 

HUD  shall  conduct  periodic  on-site 
management  inspections  and  reviews  of 
the  Owner's  compliance  with  the 
requirements  of  this  part. 
Henry  G.  Cisneros. 
Secretary. 
IFR  Doc.  95-4890  Filt;d  ,3-1-95:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — FedefBl  Housing 
Commissioner 

24  CFR  Part  890 

[Docket  No.  R-85-1766;  FR-3337-4-01J 

RIN  2S02-AF87 

Supportive  Housing  for  Persons  With 
Disabiiities;  Management 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  establishes 
the  requirements  related  to  management 
and  operation  of  the  Supportive 
Housing  for  Persons  with  Disabilities 
Program.  The  purpose  of  the  Supportive 
Housing  for  Persons  with  Disabilities 
Program  is  to  enable  persons  with 
disabilities  to  Hve  with  dignity  and 
independence  within  their  communities 
by  expanding  the  supply  of  supportive 
housing  that  is  designed  to 
accommodate  the  special  needs  of  such 
persons  and  provides  supportive 
services  that  address  the  individual 
health,  mental  health,  and  other  needs 
of  such  persons.  Included  in  a 
companion  interim  rule  in  today  s 
Federal  Register  for  the  management 
and  operation  of  projects  funded  by  the 
Supportive  Housing  for  the  Elderly 
Program  are  amendments  which  add 
both  Supportive  Housing  programs  to 
the  list  of  projects  covered  by  the  pet 
ownership  requirements,  and  which 
apply  the  wage  and  claim  consent  form 
requirements  to  both  programs. 
DATES:  Effective  Date:  April  13, 199.5. 

Sunset  Provisions:  Sections  890.600 
through  890.650  shall  expire  and  .shall 
not  be  in  effect  after  October  2. 1996, 
unless  changes  in  this  interim  rule  are 
published  as  a  final  rule,  or  the 
Department  publishes  a  notice  in  the 
Federal  Register  to  extend  the  effective 
date. 

Comments  due  date:  May  1,  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
during  regular  business  hours 
(weekdays  7:30  a.m.  to  5:30  p.m.)  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner.  Acting  Director,  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Room  6130.  Washington.  DC  20410. 
telephone  (202)  708-^542;  (TDD)  (202) 
708-4594.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520).  and 
assigned  0MB  control  number  2502- 
0470. 

II.  Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  from  that  general  rule  when 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  first  soliciting  public 
comment,  in  that  prior  public  procedure 
is  urmecessary.  These  management  rules 
vary  only  slightly  frorii  previous  ' 
management  requirements  for  the 
section  202/162  direct  loan  program  for 
persons  with  disabilities.  This  interim 
rule  furthers  the  legislative  mandate  of 
section  811  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  as 
amended,  and  it  involves  only  minor 
interpretations  of  that  statute.  The 
section  811  capital  advance  program 
currently  is  operating  under  a  series  of 
interim  rules.  The  Department  intends 
to  publish  a  final  rule  that  will 
incorporate  public  comments  for  all 
aspects  of  the  section  811  capital 
advance  program. 

Furthermore,  the  Department  finds 
that  prior  public  procedure  would  be 
impracticable.  The  Department  has 
awarded  capital  advances  since  1991, 
and  many  of  these  projects  are 
approaching  the  management  phase  or 
have  become  operational.  Management 
requirements  are  needed  immediately  to 
assure  transition  from  the  development 
phase  to  the  management  phase. 

III.  Sunset  of  Interim  Rule 

In  accordance  with  the  Department's 
policy  on  interim  niles,  the 


amendments  made  by  this  interim  nile 
shall  expire  18  months  after  the 
effective  date  of  this  interim  rule,  unless 
extended  by  notice  published  in  the 
Federal  Register,  or  adopted  by  a  final 
rule  published  on  or  before  the  18- 
month  anniversary  date  of  the  effective 
date  of  this  interim  rule. 

IV.  Background 

The  Supportive  Housing  for  Persons 
with  Disabilities  Program  is  authorized 
by  section  811  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (the 
NAHA  Act),  as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992  (1992  Act).  Under  the  program, 
which  is  implemented  in  24  CFR  part 
890,  assistance  is  provided  to  nonprofit 
organizations  to  expand  the  supply  of 
supportive  housing  for  persons  with 
disabilities.  Such  assistance  is  provided 
as  (1)  capital  advances  and  (2)  project 
rental  assistance  contracts.  Capital 
advances  may  be  used  to  finance  the 
acquisition  with  rehabiUtation, 
acquisition  without  rehabilitation 
(group  homes  only),  construction  or 
rehabilitation  of  a  structure,  and 
acquisition  of  property  from  the 
Resolution  Trust  Corporation  (group 
homes  and  independent  living  facilities) 
to  be  used  as  supportive  housing  for 
persons  with  disabilities.  This 
assistance  may  also  cover  the  cost  of 
real  property  acquisition,  site 
improvement,  conversion,  demolition, 
relocation,  and  other  expenses  that  the 
Secretary  determines  are  necessary  to 
expand  the  supply  of  supportive 
housing  for  persons  with  disabilities. 

On  June  12, 1991.  the  Department 
published  an  interim  rule  (56  FR  27070) 
implementing  section  811  of  the  NAHA 
to  establish  the  Supportive  Housing  for 
Persons  with  Disabilities  Program.  That 
interim  rule,  which  enabled  the  program 
to  be  funded  for  FY-1991,  described 
application  procedures  and  program 
requirements,  selection  of  applications 
and  duration  of  fund  reservation 
requirements.  A  second  interim  rule 
was  published  on  August  12, 1992  (57 
FR  36330)  to  provide  the  development- 
related  requirements  (closing  of  capital 
advances  and  requirements  related  to 
project  rental  assistance  contracts)  of  the 
program.  The  program  was  the  subject 
of  further  amendments  by  the  1992  Act. 
which  were  implemented  by  a  third 
interim  rule  published  on  May  5,  1993 
(58  FR  26816).  All  three  interim  rules 
are  codified  at  24  CFR  part  890. 

Today's  interim  rule  (subpart  F,  part 
890)  completes  the  establishment  of  the 
program  by  providing  the  requirements 
for  management  and  operation  of 
projects  funded  under  the  program. 
After  the  period  of  public  comment  is 
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completed  on  this  interim  rule,  the 
Department  will  develop  a  final  rule 
based  on  all  previous  rules. 

V.  Summary  of  Interim  Rule 
(Subpart  F) 

Subpart  F  provides  the 
responsibilities  of  the  Owner, 
requirements  of  the  replacement 
reserve,  selection  and  admission 
requirements  for  tenants,  obligations  of 
tenants,  provisions  regarding 
overcrowded  and  underoccupied  units, 
lease  requirements,  and  requirements 
regarding  termination  of  tenancy, 
modifications  of  leases,  security 
deposits  and  vacancy  payments. 

The  subpart  F  requirements  are 
similar  to  existing  requirements  for  the 
Section  202  Projects  for  Nonelderly 
Handicapped  Families  and  Individuals 
receiving  assistance  under  section 
202(h)  of  the  Housing  Act  of  1959.  See 
24  CFR  885.940-885.985. 

Owner  Fesponsibilities 

The  responsibilities  of  an  Owner 
under  part  890  include  marketing, 
management  and  maintenance, 
contracting  for  services,  submission  of 
financial  and  operating  statements, 
project  fund  accounting  and  reporting. 
Marketing  must  be  conducted  in 
accordance  with  a  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  Owner  is  responsible 
for  all  management  functions.  These 
ftmctions  include  selection  and' 
admission  of  tenants,  required 
reexaminations  of  incomes  for 
households  occupying  assisted  units  or 
residential  spaces,  collection  of  tenant 
payments,  termination  of  tenancy  and 
eviction,  and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements.  The  section  811  Owner 
must  also  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  maintenance,  and  repair 
and  replacement  of  capital  items. 
The  Owner  is  required  to  adopt 
written  tenant  selection  procedures 
which  ensure  nondiscrimination  in  the 
selection  of  tenants  and  that  are  (1) 
consistent  with  the  purpose  of 
improving  housing  opportunities  for 
very  low-income  persons  with 
disabilities;  and  (2)  reasonably  related  to 
program  eligibility  and  an  applicant's 
ability  to  perform  the  obligations  of  the 
lease.  The  Owner  must  comply  with  all 
nondiscrimination  authorities.  The 
Owner  must  accept  applications  for 


admission  to  the  project  in  the  form 
prescribed  by  HUD.  Applicant 
households  applying  for  assisted  units 
(or  residential  spaces  in  a  group  home) 
must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission. 

The  Owner  is  also  responsible  for 
determining  whether  applicants  are 
eligible  for  admission  and  for  the 
selection  of  households.  To  be  eligible 
for  admission,  an  applicant  must  be  a 
disabled  person  (as  defined  in 
§  890.105);  must  meet  any  project 
occupancy  requirements  approved  by 
HUD  under  §  890.305(a)(1):  must  meet 
the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750;  must  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  and  must 
be  a  very  low-income  family,  as  defined 
by  §890.105.  Ovmers  shall  make 
selections  in  a  nondiscriminatory 
manner  without  regard  to 
considerations  such  as  race,  religion, 
color,  sex,  national  origin,  familial 
status,  or  disability.  However,  an  Owner 
may.  with  the  approval  of  the  Secretary, 
limit  occupancy  within  housing 
developed  under  this  part  to  persons 
with  disabilities  who  have  similar 
disabilities  and  require  a  similar  set  of 
supportive  services  in  a  supportive 
hou.sing  environment.  Under  certain 
circumstances.  HUD  may  permit  the 
leasing  of  units  to  ineligible  families 
under  §  890.515.  If  the  Owner 
determines  that  the  household  is 
eligible  and  is  otherwise  acceptable  and 
units  (or  residential  spaces  in  a  group 
home)  are  available,  the  Owner  will 
assign  the  household  a  unit  or 
residential  space  in  a  group  home.  If  the 
household  will  occupy  an  assisted  unit, 
the  Owner  will  assign  the  household  a 
unit  of  the  appropriate  size  in 
accordance  with  HUD's  general 
occupancy  guidelines.  If  no  suitable 
unit  (or  residential  space  in  a  group 
home)  is  available,  the  Owner  will  place 
the  household  on  a  waiting  list  for  the 
project  and  notify  the  household  when 
a  suitable  unit  or  residential  space  may 
become  available.  If  the  waiting  list  is  so 
long  that  the  applicant  would  not  be 
likely  to  be  admitted  for  the  next  12 
months,  the  Owner  may  advise  the 
applicant  that  no  additional 
applications  for  admission  are  being 
considered  for  that  reason. 

If  the  Owner  determines  that  an 
applicant  is  ineligible  for  admission  or 
the  Owner  is  not  selecting  the  applicant 
for  other  reasons,  the  Owner  will 
promptly  notify  the  applicant  in  wrriting 


of  the  determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  to 
review  the  rejection,  in  accordance  with 
HUD  requirements. 

Records  on  applicants  and  approved 
eligible  households,  which  provide 
racial,  ethnic,  gender  and  place  of 
previous  residency  data  required  by 
HUD,  must  be  retained  for  three  years. 
The  Owner  must  reexamine  the  income 
and  composition  of  the  household  at 
least  every  12  months.  Upon  verification 
of  the  information,  the  Owner  must 
make  appropriate  adjustments  in  the 
total  tenant  payment  in  accordance  with 
part  813,  as  modified  by  §  890.105.  and 
must  determine  whether  the 
household's  unit  size  is  still 
appropriate.  The  Owner  must  adjust 
tenant  payment  and  the  project  rental 
assistance  payment  and  must  carry  out 
any  unit  transfer  in  accordance  '.vith 
HUD  standards. 

Household  Responsibilities 

Households  under  the  program  are 
required  to  do  the  following;  (1)  Pay 
amounts  due  under  the  lease  directly  to 
the  Owner:  (2)  supply  such  certification, 
release,  information,  or  documentation 
as  the  Cfwner  or  HUD  determines 
necessary,  including  information  and 
documentation  relating  to  the  disclosure 
and  verification  of  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750,  and  the  signing  and  submission  of 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  (3)  allow 
the  Owner  to  inspect  the  dwelling  unit 
or  residential  space  at  rea.sonable  times 
and  after  reasonable  notice;  (4)  notify 
the  Owner  before  vacating  the  dwelling 
unit  or  residential  space:  and  (5)  use  the 
dwelling  unit  or  residential  space  solely 
for  residence  by  the  household,  and  as 
the  household's  principal  place  of 
residence.  The  household  may  not 
assign  the  lease  or  transfer  the  unit  or 
residential  space,  nor  may  it  occupy,  or 
receive  assistance  for  the  occupancy  of 
a  unit  or  residential  space  governed 
under  this  part  while  occupying,  or 
receiving  assistance  for  occupancy  of, 
another  unit  assisted  under  any  Federal 
housing  assistance  program,  including 
any  section  8  program. 

Lease 

The  term  of  the  lease  may  not  be  less 
than  one  year.  Unless  the  lease  has  been 
terminated  by  appropriate  action,  upon 
expiration  of  the  lease  term,  the 
household  and  Owner  may  execute  a 
new  lease  for  a  term  not  less  than  one 
year,  or  may  take  no  action.  If  no  action 
is  taken,  the  lease  will  automatically  be 
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renewed  for  successive  terms  of  one 
month.  The  Owner  shall  use  the  lease 
form  prescribed  by  HUD.  The  Owner 
may  not  use  any  of  the  prohibited 
provisions  specified  by  HUD.  In 
addition  to  required  provisions  of  the 
lease  form,  the  Owner  may  include  a 
provision  in  the  lease  permitting  the 
Owner  to  enter  the  leased  premises,  at 
any  time,  without  advance  notice  where 
there  is  reasonable  cause  to  believe  that 
an  emergency  exists  or  that  health  or 
safety  of  a  family  member  is 
endangered.  The  provisions  of  24  CFR 
part  247  apply  to  all  decisions  by  an 
Owner  to  terminate  the  tenancy  or 
modify  the  lease  of  a  household  residing 
in  a  unit  (or  residential  space  in  a  group 
home). 

Security  Deposit 

At  the  time  of  the  initial  execution  of 
the  lease,  the  Owner  will  require  each 
household  occupying  an  assisted  unit 
(or  residential  space  in  a  group  home) 
to  pay  a  security  deposit  in  an  amount 
equal  to  one  month's  tenant  payment  or 
$50,  whichever  is  greater.  The 
household  is  expected  to  pay  the 
security  deposit  from  its  own  resources 
and  other  available  public  or  private 
resources.  The  Owner  may  collect  the 
security  deposit  on  an  installment  basis. 
The  Owner  must  place  the  security 
deposits  in  a  segregated  interest-bearing 
account. 

Utility  Allowances 

The  Owner  must  submit  an  analysis 
of  any  utility  allowances  applicable  in 
an  independent  living  complex.  Such 
data  as  changes  in  utility  rates  and  other 
facts  affecting  utility  consumption 
should  be  provided  as  part  of  this 
analysis  to  permit  appropriate 
adjustments  in  the  utility  allowances  for 
assisted  units.  In  addition,  if  utility  rate 
changes  would  resuh  in  a  cumulative 
increase  of  10  percent  or  more  in  the 
most  recently  approved  utility 
allowances,  the  Owner  must  advise 
HUD  and  request  approval  of  new 
utility  allov.'ances.  Whenever  a  utility 
allowance  for  an  assisted  unit  is 
adjusted,  the  Owner  will  promptly 
notify  affected  households  and  make  a 
corresponding  adjustment  of  the  tenant 
payment  and  the  amount  of  the  project 
rental  assistance  payment. 

Vacnncy  Payments 

Vacancy  payments  under  the  Project 
Rental  Assistance  Contract  (PRAC)  will 
not  be  made  unless  the  conditions  for 
receipt  of  these  project  rental  assistance 
payments  are  fulfilled.  For  each  unit  (or 
residential  space  in  a  group  home)  that 
is  not  leased  as  of  the  effective  date  of 
the  PRAC,  the  Owner  is  entitled  to 


vacancy  payments  in  the  amount  of  50 
percent  of  the  per  unit  operating  cost  (or 
pro  rata  share  of  the  group  home 
operating  cost)  for  the  first  60  days  of 
vacancy,  if  the  Owner:  (1)  Conducted 
marketing  in  accordance  with 
§  890.600(a)  and  otherwise  complied 
with  §890.600;  (2)  has  taken  and 
continues  to  take  all  feasible  actions  to 
fill  the  vacancy;  and  (3)  has  not  rejected 
any  eligible  applicant  except  for  good 
cause  acceptable  to  HUD.  If  an  eligible 
household  vacates  an  assisted  unit  (or 
residential  space  in  a  group  home)  the 
Owner  is  entitled  to  vacancy  payments 
in  the  amount  of  50  percent  of  the 
approved  per  unit  operating  cost  (or  pro 
rata  share  of  the  group  home  operating 
cost)  for  the  first  60  days  of  vacancy  if 
the  Owner:  (1)  Certifies  that  it  did  not 
cause  the  vacancy  by  violating  the  lease, 
the  PRAC,  or  any  applicable  law;  (2) 
notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  upon  learning  of  the 
vacancy  or  prospective  vacancy;  (.3)  has 
fulfilled  and  continues  to  fulfill  the 
requirements  specified  in  §  890.600(a) 
(2)  and  (3)  and  §  8go.645(b)  (2)  and  (3); 
and  (4)  for  any  vacancy  resulting  from 
the  Owner's  eviction  of  an  eligible 
household,  certifies  that  it  has  complied 
with  §  890.630.  If  the  Owner  collects 
payments  for  vacancies  from  other 
sources  (tenant  payment,  security 
deposits,  payments  under  §  890.635(c), 
or  governmental  payments  under  other 
programs),  the  Owner  shall  not  be 
entitled  to  collect  vacancy  payments  to 
the  extent  these  collections  from  other 
sources  plus  the  vacancy  payment 
exceed  the  approved  per  unit  operating 
cost. 

HUD  Reviews 

HUD  shall  conduct  periodic  on-site 
management  reviews  of  the  Owner's 
compliance  with  the  requirements  of 
part  890. 

HUD  Issuances 

The  Department  intends  to  amend  the 
Handbook  4350.3,  Occupancy 
Requirements  of  Subsidized  Multifamily 
Housing  Programs,  with  these  new  part 
890.requirements. 

VI.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 


a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  SVV.,  Room  10276. 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b).  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule  would  provide  capital 
advances  to  private  nonprofit 
organizations  to  expand  the  supply  of 
supportive  housing  for  persons  with 
disabilities.  Although  small  entities  will 
participate  in  the  program,  the  interim 
rule  would  not  have  a  significant  impact 
on  them. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  interim  rule  will 
not  have  a  significant  impact  on  family 
formation,  maintenance  or  well  being. 
No  significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  interim  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611— 
Federalism,  has  determined  that  this 
interim  rule  does  not  involve  the 
preemption  of  State  law  by  Federal 
statute  or  regulation  and  does  not  have 
federalism  impacts. 

Regulatory  Agenda 

This  interim  rule  was  listed  as 
sequence  1809  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  November  14, 1994  (59  FR 
57632,  57658)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Catalog  of  Federal  Domestic  Assistance 

The  program  number  is  14.181, 
Supportive  Housing  for  Persons  with 
Disabilities. 

List  of  Subjects  in  24  CFR  Part  890 

Civil  rights.  Grant  programs — housing 
and  community  development. 
Individuals  with  disabilities.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing,  Mental  health 
programs,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  part  890  of  title  24  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  8013. 

2.  Section  890.100  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§890.100    Purpose  and  policy. 

•        *        •        •        « 

(d)  Effective  date  of  regulation. 
Sections  890.600  through  890.650  shall 
expire  and  shall  not  be  in  effect  after 
October  2, 1996.  unless  changes  in  this 
interim  rule  are  published  as  a  final 
rule,  or  the  Department  publishes  a 
notice  in  the  Federal  Register  to  extend 
the  effective  date. 

3.  Part  890  is  amended  by  adding 
subpart  F  to  read  as  follows: 

Subpart  F— Project  Management 

Sec. 

890.600    Responsibilities  of  Owner. 

890.605    Replacement  reserve. 

890.610    Selection  and  admission  of  tenants. 

890.615    Obligations  of  the  household. 

890.620    Overcrowded  and  underoccupied 

units. 
890.625    L^ase  requirements. 
890.630    Termination  of  tenancy  and 

modification  of  lease. 
890.635    Security  deposits. 
890.640    Adjustment  of  utility  allowances 
890.645    Conditions  for  receipt  of  vacancy 

payments  for  assisted  units. 
890.650    HUD  review. 

Subpart  F— Project  Management 

§  890.600    Responsibilities  of  Owner. 

(a)  Marketing.  (1)  The  Owner  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  group 
home  or  the  anticipated  date  of 
availability  of  the  first  unit  in  an 
independent  living  complex.  Market 
activities  shall  include  the  provision  of 
notices  of  the  availability  of  housing 
under  the  program  to  operators  of 
temporary  housing  for  the  homeless  in 
the  same  housing  market. 

(2)  Marketing  must  be  done  in 
accordance  with  a  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  purpose  of  the  plan 
and  requirements  is  to  achieve  a 
condition  in  which  eligible  households 
of  similar  income  levels  in  the  same 
housing  market  area  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  discriminatory 
considerations  such  as  their  race,  color. 


creed,  religion,  familial  status, 
disability,  sex  or  national  origin. 

(3)  At  the  time  of  PRAC  execution,  the 
Owner  must  submit  to  HUD  a  fist  of 
leased  and  unleased  assisted  units  (or  in 
the  case  of  a  group  home,  leased  and 
unleased  residential  spaces)  with  a 
justification  for  the  unleased  units  or 
residential  spaces,  in  order  to  qualify  for 
vacancy  payments  for  the  unleased 
units  or  residential  spaces. 

(b)  Management  and  maintenance. 
The  Owner  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  households  occupying 
assisted  units  or  residential  spaces, 
collection  ot  tenant  payments, 
termination  of  tenancy  and  eviction, 
and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  sen-ices.  (1)  With 
HUD  approval,  the  Owner  may  contract 
with  a  private  or  public  entity  for 
performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  Owner  of 
responsibility  for  these  ser\'ices  and 
duties.  All  such  contracts  are  subject  to 
the  restrictions  governing  prohibited 
contractual  relationship  described  in 
§890.105  (definition  of  Owner)  (These 
prohibitions  do  not  extend  to 
management  contracts  entered  into  by 
the  Owner  with  the  Sponsor  or  its  non- 
profit affiliate). 

(2)  Consistent  with  the  objectives  of 
Executive  Orders  11625, 12432  and 
12138,  the  Owner  will  promote 
awareness  and  participation  of  minority 
and  women's  business  enterprises  in 
contracting  and  procurement  activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  Owner  must 
submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  by 
HUD;  and 

(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  PRAC  and  to  monitor 
project  operations. 

(e)  Use  of  project  funds.  The  Owner 
shall  maintain  a  separate  interest 
bearing  project  fund  account  in  a 
depository  or  depositpries  which  are 
members  of  the  Federal  Deposit 
Insurance  Corporation  or  National 


Credit  Union  Share  Insurance  Fund  and 
shall  deposit  all  tenant  payments, 
charges,  income  and  revenues  arising 
from  project  operation  or  ownership  to 
this  account.  All  project  funds  are  to  be 
deposited  in  Federally  insured 
accounts.  All  balances  shall  be  fully 
insured  at  all  times,  to  the  ma.ximum 
extent  possible.  Project  funds  must  be 
used  for  the  operation  of  the  project 
(including  required  insurance  coverage), 
and  to  make  required  deposits  to  the 
replacement  reserve  under  §  890.605.  in 
accordance  with  HUD-approved  budget. 
Any  remaining  project  funds  in  the 
project  funds  account  (including  earned 
interest)  following  the  expiration  of  the 
fiscal  year  shall  be  deposited  in  a 
Federally-insured  residual  receipts 
account  within  60  days  following  the 
end  of  the  fiscal  year.  Withdrawals  from 
this  account  may  be  made  only  for 
project  purposes  and  with  the  approval 
of  HUD.  If  there  are  funds  remaining  in 
the  residual  receipts  account  when  the 
mortgage  is  satisfied,  such  funds  shall 
be  returned  to  HUD. 

(f)  Reports.  The  Owner  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with 
applicable  civil  rights  and  equal 
opportunity  requirements.  See 
§  890.610(a).  (Approved  by  theOffice  of 
Management  and  Budget  under  control 
number  2502-0470). 

§890.605    Replacement  reserve.  i 

(a)  Establishment  of  resenv.  The  ] 
Owner  shall  establish  and  maintain  a  j 
replacement  reserve  to  aid  in  funding  I 
extraordinary  maintenance  and  repair  | 
and  replacement  of  capital  items.  i 

(b)  Deposits  to  reserve.  The  Owner  i 
shall  make  monthly  deposits  to  the  J 
replacement  reserve  in  an  amount  ] 
determined  by  HUD.  I 

(c)  Level  ofreser\-e.  The  reser\'e  must 
be  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should 
the  reserve  reach  that  level,  the  amount 
of  the  deposit  to  the  reser\'e  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  reserve. 
Replacement  reserve  funds  must  be 
deposited  with  HUD  or  in  a  Federally- 
insured  depository  in  an  interest- 
bearing  account(sj  whose  balances(s)  are 
fully  insured  at  all  times.  All  earnings 
including  interest  on  the  reserve  must 
be  added  to  the  reserve.  Funds  may  be 
drawn  from  the  reserve  and  used  only 
in  accordance  with  HUD  guidelines  and 
with  the  approval  of.  or  as  directed  by. 
HUD. 
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§  890.61 0    Setection  and  admission  of 
tenants. 

(a)  Written  tenant  selection 
procedures.  The  Owner  shall  adopt 
written  tenant  selection  procedures 
which  ensure  nondiscrimination  in  the 
selection  of  tenants  and  that  are 
consistent  with  the  purpose  of 
improving  housing  opportunities  for 
very  low-income  persons  with 
disabilities;  and  reasonably  related  (o 
program  eligibility  and  an  applicant's 
ability  to  perform  the  obligations  of  the 
lease.  The  Owner  must  comply  with  the 
following  nondiscrimination 
authorities:  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108. 109.  and  110;  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968 (12  U.S.C.  1701u) and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  Executive  Order  11246  (as 
amended),  3  CFR.  1964-1965  COMP..  p. 
339.  and  the  implementing  regulations 
at  41  CFR  Chapter  60;  the  regulations 
implementing  Executive  Order  11063 
(Equal  Opportunity  in  Housing),  3  CFR, 
1959-1963  COMP..  p.  652,  at  24  CFR 
part  107;  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101  et  seq.) 
to  the  extent  applicable;  and  other 
applicable  Federal,  State  and  local  laws 
prohibiting  discrimination  and 
promoting  equal  opportunity.  While 
local  residency  requirements  are 
prohibited,  local  residency  preferences 
may  be  applied  in  selecting  tenants  only 
to  the  extent  that  they  are  not 
inconsistent  with  affirmative  fnir 
housing  marketing  objectives  and  the 
Owner's  HUD-approved  affirmative  fair 
housing  marketing  plan.  Preferences 
may  not  be  based  on  the  length  of  time 
the  applicant  has  resided  in  the 
jurisdiction.  With  respect  to  any 
residency  preference,  persons  expected 
to  reside  in  the  community  as  a  result 
of  current  or  planned  employment  will 
be  treated  as  residents.  Owners  shall 
promptly  notify  in  writing  any  rejected 
applicant  of  the  grounds  for  any 
rejection.  Additionally,  owners  shall 
maintain  a  written,  chronological 
waiting  list  showing  the  name,  race, 
gender  and  ethnicity  and  date  of  each 
person  applying  for  the  program. 

(b)  Application  for  admission.  The 
Owner  must  accept  applications  for 
admission  to  the  project  in  the  form 


prescribed  by  HUD.  Applicant 
households  applying  for  assisted  units 
(or  residential  spaces  in  a  group  home) 
must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  households  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Owner  and  the  applicant 
household  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Owner  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

(c)  Determination  of  eligibility  and 
selection  of  tenants.  The  Owner  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  households.  To  be 
eligible  for  admission,  an  applicant 
must  be  a  disabled  person  (as  defined  in 
§890.105);  must  meet  any  project 
occupancy  requirements  approved  bv 
HUD  under  §§  890.265(c)(14)  and 
890.305(a)(1);  must  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750;  must  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  h-om  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  and  must 
be  a  very  low-income  family,  as  defined 
by  §  890.105.  An  Owner,  may  with  the 
approval  of  the  Secretary,  limit 
occupancy  within  housing  developed 
under  this  part  to  persons  with 
disabilities  who  have  similar  disabilities 
and  require  a  similar  set  of  supportive 
services  in  a  supportive  housing 
environment.  Owners  shall  make 
selections  in  a  nondiscriminatory 
manner  without  regard  to 
considerations  such  as  race,  religion, 
color,  sex,  national  origin,  familial 
status,  or  disability.  However,  an  Owner 
may.  with  the  approval  of  the  SetTetary, 
limit  occupancy  within  housing 
developed  under  this  part  to  persons 
with  disabilities  who  have  similar 
disabilities  and  require  a  similar  set  of 
supportive  services  in  a  supportive 
housing  environment.  Under  certain 
circumstances.  HUD  may  permit  the 
leasing  of  units  to  ineligible  families 
under  §890.515. 

(d)  Unit  assignment.  If  the  Owner 
determines  that  the  household  is 
eligible  and  is  otherwise  acceptable  and 
units  (or  residential  spaces  in  a  group 
home)  are  available,  the  Owner  will 
assign  the  household  a  unit  or 
residential  space  in  a  group  home.  If  the 
household  will  occupy  an  assisted  unit. 


the  Owner  will  assign  the  household  a 
unit  of  the  appropriate  size  in 
accordance  with  HUD's  general 
occupancy  guidelines.  If  no  suitable 
unit  (or  residential  space  in  a  group 
home)  is  available,  the  Owner  will  place 
the  household  on  a  waiting  list  for  the 
project  and  notify  the  household  when 
a  suitable  unit  or  residential  space  may 
become  available.  If  the  waiting  list  is  so 
long  that  the  applicant  would  not  be 
likely  to  be  admitted  for  the  next  12 
months,  the  Owner  may  advise  the 
applicant  that  no  additional 
applications  for  admission  are  being 
considered  for  that  reason. 

(e)  Ineligibility  determination.  If  the 
Owner  determines  that  an  applicant  is 
ineligible  for  admission  or  the  Owner  is 
not  selecting  the  applicant  for  other 
reasons,  the  Owner  will  promptly  notify 
the  applicant  in  writing  of  the 
determination,  the  reasons  for  the 
determination,  and  the  applicant's  right 
to  request  a  meeting  to  review  the 
rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested, 
may  not  be  conducted  by  a  member  of 
the  Owner's  staff  who  made  the  initial 
decision  to  reject  the  applicant.  The 
applicant  may  also  exercise  other  rights 
(e.g.,  rights  granted  under  Federal,  State 
or  local  civil  rights  laws)  if  the  applicant 
believes  he  or  she  is  being  discriminated 
against  on  a  prohibited  basis. 

(0  Records.  Records  on  applicants  and 
approved  eligible  households,  which 
provide  racial,  ethnic,  gender  and  place 
of  previous  residency  data  required  by 
HUD,  must  be  retained  for  three  years. 
See  §  890.610(a). 

(g)  Reexamination  of  household 
family  income  and  composition. — (1) 
Regular  reexaminations.  The  Owner 
must  reexamine  the  income  and 
composition  of  the  household  at  least 
every  12  months.  Upon  verification  of 
the  information,  the  Owner  must  make 
appropriate  adjustments  in  the  total 
tenant  payment  in  accordance  with  part 
813  of  this  chapter,  as  modified  by 
§  890.105,  and  must  determine  whether 
the  household's  unit  size  is  still 
appropriate.  The  Owner  must  adjust 
tenant  payment  and  the  project  rental 
assistance  pajTnent,  and  must  earn.-  out 
any  unit  transfer  in  accordance  with 
HIJD  standards.  At  the  time  of 
reexamination  under  paragraph  (g)(1)  of 
this  section,  the  Owner  must  require  the 
household  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 


(2)  Interim  reexaminations.  The 
household  must  comply  with  the 
provisions  in  its  lease  regarding  "Interim 
reporting  of  changes  in  income.  If  the 
Owner  receives  information  concerning 
a  change  in  the  household's  income  or 
other  circumstances  between  regularly 
scheduled  reexaminations,  the  Owner 
must  consult  with  the  household  and 
make  any  adjustments  determined  to  be 
appropriate.  See  24  CFR  750.10(d)(2)(i) 
for  the  requirements  for  the  disclosure 
and  verification  of  Social  Security 
Number  at  interim  reexaminations 
involving  new  household  members.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  fi-om  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760.  Any  change  in  the 
household's  income  or  other 
circumstances  that  resuU  in  an 
adjustment  in  the  total  tenant  payment, 
tenant  payTnent,  and  project  rental 
assistance  payment  must  be  verified. 

(3)  Contmuation  of  project  rental 
assistance  payment,  (i)  A  household 
shall  remain  eligible  for  project  rental 
assistance  payment  until  the  total  tenant 
payment  equals  or  exceeds  the  gross 
rent  (or  a  pro  rata  share  of  the  gross  rent 
in  a  group  home).  The  termination  of 
subsidy  eligibility  will  not  affect  the 
household's  other  rights  under  its  lease. 
Project  rental  assistance  payment  may 
be  resumed  if,  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
PRAC,  the  household  meets  the  income 
eligibility  requirements  of  24  CFR  part 
813  (as  modified  in  §890.105)  and 
project  rental  assistance  is  available  for 
the  unit  or  residential  space  under  the 
terms  of  the  PRAC.  The  household  will 
not  be  required  to  establish  its  eligibility 
for  admission  to  the  project  under  the 
remaining  requirements  of  paragraph  (c) 
of  this  section. 

(ii)  A  household's  eligibility  for 
project  rental  assistance  payment  may 
be  terminated  in  accordance  with  HUD 
requirements  for  such  reasons  as  failure 
to  submit  requested  verification 
information,  including  information 
related  to  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  24  CFR  part  750  or  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part 
760). 

§  890.61 5    Obligations  of  the  household. 

(a)  Requirements.  The  household 
shall: 

(1)  Pay  amounts  due  under  the  lease 
directly  to  the  Owner; 


(2)  Supply  such  certification,  release 
of  information,  consent,  completed 
forms  or  documentation  as  the  Owner  or 
HUD  determines  necessary,  including 
information  and  documentation  relating 
to  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  24  CFR  part  750,  and  the  signing  and 
submission  of  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Infonnation  Collection 
Agencies,  as  provided  by  24  CFR  part 
760; 

(3)  Allow  the  Owner  to  inspect  the 
dwelling  unit  or  residential  space  at 
reasonable  times  and  after  reasonable 
notice; 

(4)  Notify  the  Owner  before  vacating 
the  dwelling  unit  or  residential  space; 
and 

(5)  Use  the  dwelling  unit  or 
residential  space  solely  for  residence  by 
the  household  and  as  the  household's 
principal  place  of  residence. 

(b)  Prohibitions.  The  household  shall 
not: 

(1)  Assign  the  lease  or  transfer  the 
unit  or  residential  space;  or 

(2)  Occupy,  or  receive  assistance  for 
the  occupancy  of,  a  unit  or  residential 
space  governed  under  this  part  while 
occupying,  or  receiving  assistance  for 
occupancy  of,  another  unit  assisted 
under  any  Federal  housing  assistance 
program,  including  any  section  8 
program. 


§890.620    Overcrowded  and 
underoccupied  units. 

If  the  Owner  determines  that  because 
of  change  in  household  size,  an  assisted 
unit  is  smaller  than  appropriate  for  the 
eligible  household  to  which  it  is  leased, 
or  that  the  assisted  unit  is  larger  than 
appropriate,  project  rental  assistance 
payment  with  respect  to  the  unit  will 
not  be  reduced  or  terminated  until  the 
eligible  household  has  been  relocated  to 
an  appropriate  alternate  unit.  If 
possible,  the  Owner  will,  as  promptly  as 
possible,  offer  the  household  an 
appropriate  alternate  unit.  The  Owner 
may  receive  vacancy  payments  for  the 
vacated  unit  if  the  Owner  complies  with 
the  requirements  of  §  890.645. 

§890.625    Lease  requirements. 

(a)  Term  of  lease.  The  term  of  the 
lease  may  not  be  less  than  one  year. 
Unless  the  lease  has  been  terminated  by 
appropriate  action,  upon  expiration  of 
the  lease  term,  the  household  and 
Owner  may  execute  a  new  lease  for  a 
term  not  less  than  one  year  or  may  take 
no  action.  If  no  action  is  taken,  the  lease 
will  automatically  be  renewed  for 
successive  terms  of  one  month. 

(b)  Termination  by  the  household.  All 
leases  may  contain  a  provision  that 


permits  the  household  to  terminate  the 
lease  upon  30  days  advance  notice.  A 
lease  for  a  term  that  exceeds  one  year 
must  contain  such  provision. 

(c)  Form.  The  Owner  shall  use  the 
lease  form  prescribed  by  HUD.  In 
addition  to  required  provisions  of  the 
lease  form,  the  Owner  may  include  a 
provision  in  the  lease  permitting  the 
Owner  to  enter  the  leased  premises,  at 
any  time,  without  advance  notice  where 
there  is  reasonable  cause  to  believe  that 
an  emergency  exists  or  that  health  or 
safety  of  a  family  member  is 
endangered. 

§  890.630    Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  an  Owner  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  household  residing  in  a  unit 
(or  residential  space  in  a  group  home). 

§  890.635    Security  deposits. 

(a)  Collection  of  security  deposit.  At 
the  time  of  the  initial  execution  of  the 
lease,  the  Owner  will  require  each 
household  occupying  an  assisted  unit 
(or  residential  space  in  a  group  home) 
to  pay  a  security  deposit  in  an  amount 
equal  to  one  month's  tenant  payment  or 
S50,  whichever  is  greater.  The 
household  is  expected  to  pay  the 
security  deposit  from  its  own  resources 
and  other  available  public  or  private 
resources.  The  Owner  may  collect  the 
security  deposit  on  an  installment  basis. 

(b)  Security  deposit  provisions 
applicable  to  units. — (1)  Administration 
of  security  deposit.  The  Owner  must 
place  the  security  deposits  in  a 
segregated  interest-bearing  account.  The 
amount  of  the  segregated,  interest- 
bearing  account  maintained  by  the 
Owner  must  at  all  times  equal  the  total 
amount  collected  from  the  households 
then  in  occupancy  plus  any  accrued 
interest  and  less  allowable 
administrative  cost  adjustments.  The 
Owner  must  comply  with  any 
applicable  State  and  local  laws 
concerning  interest  payments  on 
security  deposits. 

(2)  Household  notification 
requirement.  In  order  to  be  considered 
for  the  refund  of  the  security  deposit,  a 
household  must  provide  the  Owner 
with  a  forwarding  address  or  arrange  to 
pick  up  the  refund. 

(3)  Use  of  security  deposit.  The 
Owner,  subject  to  State  and  local  law 
and  the  requirements  of  paragraphs 
(b)(1)  and  (b)(3)  of  this  section,  may  use 
the  household's  security  deposit  balance 
as  reimbursement  for  any  unpaid 
amounts  which  the  household  owes 
under  the  lease.  Within  30  days  (or 
shorter  time  if  required  by  State  or  local 
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law)  after  receiving  notincation  under 
paragraph  (b)(2)  of  this  section  the 
Owner  must: 

(i)  Refund  to  a  household  which  does 
not  owe  any  amount  under  the  lease  the 
full  amount  of  the  household's  security 
deposit  balance; 

(ii)  Provide  to  a  household  owing 
amounts  under  the  lease  a  list  itemizing 
each  amount,  along  with  a  statement  of 
the  household's  rights  under  State  and 
local  law.  If  the  amount  which  the 
Owner  claims  is  owed  by  the  household 
is  less  than  the  amount  of  the 
household's  security  deposit  balance, 
the  Owner  must  refund  the  excess 
balance  to  the  household.  If  the  Owner 
fails  to  provide  the  list,  the  household 
will  be  entitled  to  the  refund  of  the  full 
amount  of  the  household's  security 
deposit  balance. 

(4)  Disagreements.  If  a  disagreement 
arises  concerning  reimbursement  of  the 
security  deposit,  the  household  will 
have  the  right  to  present  objections  to 
the  Owner  in  an  informal  meeting.  The 
Owner  must  keep  a  record  of  any 
disagreements  and  meetings  in  a  tenant 
fde  for  inspection  by  HUD.  The 
procedures  of  paragraph  (b)(4)  of  this 
section  do  not  preclude  the  household 
from  exercising  its  rights  under  State  or 
local  law. 

(5)  Decedent's  interest  in  security 
deposit.  Upon  the  death  of  a  member  of 
a  household,  the  decedent's  interest,  if 
any,  in  the  security  deposit  will  be 
governed  by  State  or  local  law. 

(c)  Feimbursement  by  HUD  for 
assisted  units.  If  the  household's 
security  deposit  balance  is  insufficient 
to  reimburse  the  Owner  for  any  amount 
which  the  household  owes  under  the 
lease  for  an  assisted  unit  or  residential 
space  and  the  Owner  has  provided  the 
household  with  the  list  required  by 
paragraph  (b)(3)(ii)  of  this  section,  the 
Owner  may  claim  reimbursement  from 
HUD  for  an  amount  not  to  exceed  the 
lesser  of: 

(1)  The  amount  owed  the  Owner,  or 

(2)  One  month's  per  unit  operating 
cost,  minus  the  amount  of  the 
household's  security  deposit  balance. 


Any  reimbursement  under  this  section 
will  be  applied  first  toward  any  unpaid 
tenant  payment  due  under  the  lease.  No 
reimbursement  may  be  claimed  for  any 
unpaid  tenant  payment  for  the  period 
after  termination  of  the  tenancy.  The 
^Owner  may  be  eligible  for  vacancy 
pajTnents  following  a  vacancy  in 
accordance  with  the  requirements  of 
§890.645. 

{Approved  by  tlie  Office  of  Management  and 
Budget  under  control  numtwr  2502-0470.) 

§  890.640    Adjustment  of  utility  allowances. 

The  Owner  must  submit  an  analysis 
of  any  utility  allowances  applicable  in 
an  independent  living  complex.  Such 
data  as  changes  in  utility  rates  and  other 
facts  affecting  utility  consumption 
should  be  provided  as  part  of  this 
analysis  to  permit  appropriate 
adjustments  in  the  utility  allowances  for 
assisted  units.  In  addition,  when  utility 
rate  changes  would  result  in  a 
cumulative  increase  of  10  percent  or 
more  in  the  most  recently  approved 
utility  allowances,  the  Owner  must 
advise  HUD  and  request  approval  of 
new  utility  allowances.  Whenever  a 
utility  allowance  for  an  assisted  unit  is 
adjusted,  the  Owner  will  promptly 
notify  affected  households  and  make  a 
corresponding  adjustment  of  the  tenant 
payment  and  the  amount  of  the  project 
rental  assistance  payment. 

§  890.645    Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  PRAC  will  not  be  made  unless  the 
conditions  for  receipt  of  these  project 
rental  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  (or  residential  space  in  a  group 
home)  that  is  not  leased  as  of  the 
effective  date  of  the  PRAC,  the  Owner 

is  entitled  to  vacancy  payments  in  the 
amount  of  50  percent  of  the  per  unit 
operating  cost  (or  pro  rata  share  of  the 
group  home  operating  cost)  for  the  first 
60  days  of  vacancy,  if  the  Owner: 

(1)  Conducted  marketing  in 
accordance  with  §  890.600(a)  and 
otherwii>e  complied  with  §890.600; 


(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  household  vacates  an  assisted 
unit  (or  residential  space  in  a  group 
home)  the  Owner  is  entitled  to  vacancy 
payments  in  the  amount  of  50  percent 
of  the  approved  per  unit  operating  cost 
(or  pro  rata  share  of  the  group  home 
operating  cost)  for  the  first  60  days  of 
vacancy  if  the  Owner: 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
PRAC,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  upon  learning  of  the 
vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 

§  890.600(a)  (2)  and  (3)  and  ff890.645(b) 
(2)  and  (3);  and 

(4)  For  any  vacancy  resulting  from  the 
Owner's  eviction  of  an  eligible 
household,  certifies  that  it  has  complied 
with  §  890.630. 

(d)  Prohibition  of  double 
compensation  for  vacancies.  If  the 
Owner  collects  payments  for  vacancies 
from  other  sources  (tenant  payment, 
security  deposits,  payments  under 

§  890.635(c),  or  governmental  payments 
under  other  programs),  the  Owner  shall 
not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  the  approved  per  unit 
operating  co.st. 

§890.650    HUD  review. 

HUD  shall  conduct  periodic  on-site 
management  reviews  of  the  Ow  ner's 
compliance  with  the  requirements  of 
this  part. 

Dated:  December  27, 1994. 

Jeanne  K.  Engel, 

Genpral  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

(FR  Doc.  95-4889  Filed  3-1-95;  8:45  am) 

BILUNG  CODE  4210-27-P 


Thursday 
March  2,  1995 


Part  VII 


Department  of 
Housing  and  Urban 
Development 


Office  of  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 


24  CFR  Parts  290  and  886 
Disposition  of  Multlfamily  Projects  and 
HUD-Held  Multifamlly  Mortgages;  Interim 
Rule 


UMI 


11844        Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2.  1995  /  Rules  and  Regulations        11845 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  290  and  886 

(Docket  No.  R-B5-1753:  FR-3715-1-011 

RIN  2S02-AQ30 

Disposition  of  Multifamily  Projects  and 
HUD-Held  Multifamily  Mortgages 

AGENCY:  OfHce  of  the  Assistant 
Secretar>-  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Department's  multifamily  property 
disposition  regulations  to  incorporate 
statutory  amendments  affecting  the 
management  and  disposition  of  HUD- 
owned  properties  and  properties  with 
delinquent  HUD-held  mortgages,  and 
the  sale  of  HUD-held  multifamily 
mortgages. 

DATES:  Effective  date:  March  2. 1995. 
Comments  due  date:  May  *1, 1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10278.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Faxed  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Malone.  Director.  Office  of 
Multifamily  Housing  Preser\'ation  and 
Property  Disposition,  Department  of 
Housing  and  Urban  Development.  Room 
6164.  451  7th  Street  SW.  Washington. 
DC  20410.  Telephone  (202)  708-3555; 
TDD  (202)  708-4594.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  interim 
rule  were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
and  were  assigned  0MB  control  number 
.2502-0204  (expiration  date:  9/30/96). 

I.  Introduction 

On  August  17.  1993  (58  FR  43708). 
the  Department  published  a  final  rule 
amending  its  requirements  for  the 


management  and  disposition  of  HUD- 
owned  multifamily  housing  projects. 
The  regulation,  at  24  CFR  part  290. 
implemented  HUD's  statutory  authority, 
contained  in  section  207(k)  and  (1)  of  the 
National  Housing  Act  and  in  section  203 
of  the  Housing  and  Community 
Development  Amendments  of  1978,  to 
handle  and  dispose  of  such  real 
property. 

Section  203  was  amended  by  section 
181  of  the  Housing  and  Community 
Development  Act  of  1987  (1987  Act), 
section  1010  of  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (1988  Act), 
and  section  579  of  the  National 
Affordable  Housing  Act  of  1990 
(NAHA).  The  final  rule  published  on 
August  17. 1993  implemented  the 
NAHA  amendments. 

Generally,  the  statutory  amendments 
specified  the  type  of  assistance  to  be 
provided  when  the  Department 
determines  to  preserve  units  as 
affordable  low-  and  very  low-income 
housing,  and  included  certain  projects 
with  HUD-held  mortgages  within  the 
scope  of  section  203.  The  Department 
has  been  carrying  out  its  multifamily 
property  disposition  program  and  its 
servicing  of  delinquent  HUD-held 
multifamily  mortgages  on  a  project-by- 
project  basis  in  conformity  with  the 
requirements  of  section  203,  as 
amended. 

In  the  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDRA)  (Pub.  L.  102-233,  approved 
April  11, 1994),  section  203  was 
completely  revised.  This  interim  rule,  in 
turn,  completely  revises  24  CFR  part 
290  to  reflect  the  new  statutory 
amendments. 

Before  turning  to  a  discussion  of 
specific  details  of  the  implementation  of 
the  revised  section  203  in  this  interim 
rule,  a  general  comment  on  the  overall 
format  of  this  interim  rule  is  in  order. 
HUD  is  attempting  to  implement  this 
complex  legislation  in  a  manner  that  is 
more  accessible  and  "user  friendly" 
than  the  typical  government  regulation, 
with  the  goal  of  providing  clear 
guidance  within  a  legally  binding 
context.  The  structure  of  the  statute  has 
been  reorganized  in  the  regulation  to 
correspond  more  with  the  flow  of  the 
disposition  process  as  it  actually 
happens,  from  general,  guiding 
principles,  through  notification 
requirements,  plan  development,  and 
the  various  actions  the  Department  will 
take  to  facilitate  the  disposition  process. 
The  section  headings  in  this  interim 
rule  are  posed  in  the  form  of  questions, 
to  invite  a  broader  spectrum  of  users  for 
the  interim  rule  and  to  permit  all  of  its 
users  to  scan  it  and  identify  more 


quickly  their  areas  of  concern.  Certain 
portions  of  the  interim  rule,  which 
present  an  extended  series  of 
requirements  or  alternatives,  have  been 
summarized  with  the  use  of  tables  that 
appear  within  the  permanent  text  of  the 
interim  rule  itself.  These  tables, 
covering  the  subjects  of  rents, 
notification  requirements,  methods  of 
disposition,  and  actions  to  facilitate 
disposition,  provide  a  shorthand 
overview  of  major  portions  of  the 
interim  rule  that  will  permit  users  to 
comprehend  the  interim  rule  and  the 
disposition  process  more  easily.  The 
tables  are  cross  referenced  to  the 
sections  of  interim  rule  text  that  provide 
a  fuller  explication  of  the  requirements. 
HUD  specifically  invites  comments  on 
whether  the  public  finds  such 
innovations  to  be  helpful,  and  welcomes 
suggestions  for  additional  innovations. 

A  discussion  of  the  revisions  to  the 
multifamily  property  disposition 
program,  organized  section-by-section 
according  to  the  amended  section  203. 
follows. 

II.  Implementation  of  Amended  Section 
203 

Section  203(al— Goals 

The  goals  of  the  interim  rule,  which 
provide  the  general  guidelines  within 
which  HUD  makes  its  determinations 
for  the  management  or  disposition  of 
multifamily  housing  projects,  are  listed 
in  section  203(a).  They  closely  resemble 
the  goals  previously  listed  at  24  CFR 
290.5.  but  include  three  new  factors. 
Protecting  the  financial  interests  of  the 
Federal  Government,  adhering  to  fair 
housing  requirements,  and  disposing  of 
projects  in  a  manner  consistent  with 
local  housing  market  conditions  are 
now  explicitly  Hsted  among  the  goals 
which  are  set  forth  in  §  290.3  of  this 
regulation. 

Section  203(b)— Definitions 

Several  of  the  nine  definitions 
included  in  this  section  are  combined 
and  otherwise  modified  in  the  interim 
rule  at  §  290.5.  The  Department  believes 
that  its  modifications  provide  additional 
precision  and  simplify  the  structure  of 
the  interim  rule.  For  example,  the 
interim  rule  defines  the  term 
multifamily  housing  project  as  a  subset, 
with  references  to  specific  statutory' 
authorities,  of  multifamily  project, 
which  is  defined  in  very  broad  terms  to 
cover  most  non-single  family  projects 
insured  or  subject  to  a  loan  under  one 
of  HUD's  statutory  authorities, 
including  such  properties  as  hospitals, 
intermediate  care  facilities,  and  nursing 
homes.  The  actions  the  Department  may 
take  to  facilitate  disposition  (i.e.,  the 


assistance  to  be  provided  or  the 
restrictions  to  be  imposed)  depend  upon 
the  type  of  muhifamily  housing  project 
involved,  and  the  statute  provides 
definitions  of  subsidized  project, 
formerly  subsidized  project,  and 
unsubsidized  project,  for  this  purpose. 
The  interim  rule  cuts  back  on  the 
number  of  cross  references  necessary  to 
determine  what  actions  may  be  taken  by 
combining  the  definitions  for  subsidized 
and  formerly  subsidized  into  a  single 
definition  of  subsidized  project. 
Subsidized  project  includes  projects 
both  before  foreclosure  and  after  HUD 
assumes  owmership  of  the  project,  when 
the  mortgage  which  governs  the  project 
has  been  extinguished.  Subsidized 
projects  and  unsubsidized  projects  are 
the  subsets  within  the  category  of 
multifamily  housing  projects. 

Although  section  203(b)(8)  lists 
market  area  among  the  definitions,  its 
meaning  is  left  to  the  determination  of 
the  Department.  The  Department  has 
determined  that  this  is  a  term  best 
defined  on  a  case-by-case  basis  at  the 
local  level,  particularly  when  the  new 
goal  of  disposing  of  projects  in  a  manner 
consistent  with  local  housing  market 
conditions  is  taken  into  consideration. 
The  interim  rule  provides  for  the  market 
area  for  a  project  to  be  defined  by  the 
local  HUD  Office,  which  would  have  the 
best  grasp  of  local  conditions,  in  terms 
of  the  area  from  which  a  multifamily 
housing  project  may  reasonably  be 
expected  to  draw  a  substantial  number 
of  its  tenants. 

The  statute  also  permits  HUD  to 
define  the  term  useful  life,  used  to 
determine  how  long  certain 
requirements  will  apply  to  a  project. 
The  Department  has  determined  to 
define  useful  life  as  20  years,  the  period 
adopted  in  the  August  17, 1993  final 
rule  for  maintaining  a  project  as  rental 
or  cooperative  housing,  but  it  may  be 
more  or  less,  as  determined  by  the 
Department. 

Section  203(c)— Disposition  of  Property 

Section  203(c)(1)  lists  "negotiated, 
competitive  bid,  or  other  basis"  as 
methods  of  disposition.  The  interim  rule 
at  §  290.30  lists  the  basic  methods  of 
disposition  as:  (1)  Foreclosure  sales,  (2) 
sale  of  HUD-owned  projects,  and  (3) 
transfer  for  use  under  other  HUD 
programs. 

Method  (3)  is  taken  from  section 
203(f),  entitled  "Discretionary 
Assistance,"  where  "transfer  for  use 
under  other  HUD  programs"  is  listed  as 
an  action  the  Department  may  take  to 
facilitate  disposition.  However,  in  the 
Department's  analysis,  a  transfer  is 
actually  a  method  of  disposition,  rather 
than  a  form  of  assi.stance  or  restriction 


such  as  the  other  actions  given  in 
section  203(f). 

The  transfer  option  permits  the 
Department,  "notwithstanding  the 
provisions  of  subsection  (e)"  (which 
lists  the  basic  actions  and  the 
alternatives  to  the  basic  actions  to 
facilitate  disposition),  to  transfer  a 
muhifamily  housing  project  for  use  as 
public  housing  or  supportive  housing, 
subject  to  any  terms,  conditions,  and 
limitations  determined  to  be  appropriate 
by  the  Department.  The  disposition  is 
complete  upon  the  transfer. 

Section  203(c)  also  lists  the  qualities 
of  an  eligible  purchaser  (incorporated  in 
the  interim  rule  at  §  290.32);  and 
requirements  for  an  initial  disposition 
plan  and  initial  sales  price  (§  290.34  of 
the  interim  rule).  Section  203(c)(2)(D) 
requires  the  Department  to  obtain  timely 
and  appropriate  input  into  disposition 
plans  from  the  community  and  tenants. 
This  requirement  is  stated  in  §  290.34. 
and  is  also  laid  out  in  more  detail  at 
§  290.26  in  subpart  C  of  the  interim  rule 
where  the  notification  requirements  are 
gathered.  HUD  views  the  requirement 
for  community  and  tenant  input  into  the 
disposition  plan  as  a  process  similar  to 
providing  public  notice  and  an 
opportunity  for  comment  in  rulemaking. 
Just  as  a  proposed  rule  is  published  for 
comment,  followed  by  consideration  of 
the  comments  before  a  final  rule  is 
issued.  HUD  will  make  an  initial 
disposition  plan  available  to  the 
community  and  tenants,  consider  the 
comments  it  receives,  and  then  issue  its 
final  disposition  plan. 

A  requirement  for  a  pre-foreclosure 
notification  is  included  in  section 
203(c)(3),  which  appears  in  subpart  C  of 
the  interim  rule  as  §  290.22. 

Section  203(d) — Management  and 
Maintenance  of  Properties 

This  subsection  of  the  statute  is  the 
only  one  that  explicitly  addresses 
management  and  maintenance  of  HUD- 
owned  projects,  or  projects  where  HUD 
is  the  mortgagee  in  possession  (MIP). 
These  provisions,  which  prov  ide 
management  standards  and  permit  HUD 
to  contract  or  require  an  owner  to 
contract  for  management  ser\'ices,  are 
basically  identical  to  those  in  §  290.51 
of  the  August  17, 1993  final  rule,  and 
are  incorporated  in  this  interim  rule  at 
§§290.10  (standards)  and  290.12 
(contracting),  under  subpart  B,  titled, 
"Management  Provisions."  Also 
included  in  subpart  B  are  provisions  for 
determining  occupancy  (§290.14)  and 
rental  rates  (§  290.16)  while  a  project  is 
managed  by  HUD.  These  provisions  are 
based  largely  on  the  August  17, 1993 
final  rule  and,  in  general,  provide  that 
the  requirements  of  the  projeci's 


mortgage  insurance  program  before 
HUD  assumed  management  will 
continue  to  apply. 

Actions  to  Facilitate  Disposition 

Section  203(e)— Required  Assistance; 
Section  203(f)— Discretionary 
Assistance;  Section  203(g}— Protection 
for  Very  Low-Income  Tenants;  Section 
203(jh-Displacement  of  Tenants  and 
Relocation  Assistance 

Sections  203  (e),  (fl,  (g),  and  (j)  are 
discussed  together  because  of  their  close 
interrelationship.  The  actions  the 
Department  may  take  to  facilitate 
disposition  are  the  common  subject 
matter  of  these  sections.  The  regulation 
organizes  the  statutorily  permitted 
actions  into  four  categories:  "required," 
"basic,"  "alternatives  to  basic,"  and 
"additional."  The  table  which 
immediately  precedes  subpart  E 
provides  an  overview  of  these  assistance 
and  restrictions  provisions. 

Section  203(e)  is  divided  into  three 
sections,  each  delineating  actions  that 
the  statute  requires  HUD  to  take 
separately,  or  in  combination  with  each 
other  or  with  actions  under  section 
203(f).  These  actions  are  the  assistance 
that  may  be  provided  or  the  restrictions 
(mainly  to  preserve  affordability)  that 
may  be  imposed.  The  basic  actions  are 
established  by  section  203(e)(1),  which 
identifies  the  units  in  subsidized 
projects  and  unsubsidized  projects  that 
are  to  receive  project-based  Section  8 
assistance  or  that  are  to  be  subject  to  u.se 
or  rent  restrictions.  The  alternatives  to 
these  basic  actions  appear  in:  (1)  Section 
203(e)(1)(C).  which  permits  project- 
based  Section  8  assistance  and/or  use 
and  rent  restrictions  in  unsubsidized 
projects  to  be  subsiiiuted  for  the  "basic* 
project-based  Section  8  assistance  in 
subsidized  projects;  (2)  section 
203(e)(2),  which  permits  tenant-based 
Section  8  assistance  to  be  provided  to 
tenants  instead  of  the  project-based 
Section  8  assistance  required  under 
(e)(1);  and  (3)  section  203(e)(3),  which 
provides  that  the  additional  actions 
listed  in  section  203(f)  may  be  used  as 
long  as,  first,  affordability  use  and  rent 
restrictions  are  imposed  on  units  that 
otherwise  would  have  received  the  basic 
project-based  Section  8  assistance  under 
(e)(1),  and  second,  ver>'  low-income 
tenants  in  units  that  otherwise  would 
have  received  project-based  Section  8 
assistance  under  (e)(1)  receive  tenant- 
based  Section  8  assistance. 

Section  203(f}  then  lists  the  additional 
actions  that  may  be  used  in  subsidized 
and  unsubsidized  projects.  Included  by 
this  interim  rule  in  the  category  of 
additional  actions  are  provisions  taken 
from  the  August  17, 1993  final  rule. 
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These  provisions,  entitled 
"determination  not  to  preserve."  are 
included  to  provide  criteria  under 
which  the  Department  will  take  the 
action  of  a  determination  not  to  preserve 
a  project,  or  a  part  of  a  project,  as 
affordable  rental  or  cooperative  housing, 
resulting  primarily  in  demolition. 

In  addition  to  these  basic,  alternative, 
and  additional  categories  of  actions  is 
the  category  of  required  actions.  Section 
203(g)  provides  for  required  assistance 
for  very-low  income  tenants,  and  203(i) 
provides  for  required  displacement 
assistance.  The  displacement  assistance 
requirements  in  this  interim  rule  are 
ba.sed  upon  the  requirements  of  the 
August  17, 1993  final  rule.  An  action 
from  the  August  17, 1993  final  rule  is 
also  included  as  required,  the 
nondiscrimination  against  Section  8 
certificate  holders  and  voucher  holders 
provisions  of  section  183(c)  of  the 
Housing  and  Community  Development 
Act  of  1987. 

The  interim  rule  organizes  this 
complex  system  of  actions  to  facilitate  a 
disposition  according  to  the  type  of 
project  involved  in  a  disposition — 
separate  subparts  address  which  actions 
are  applicable  to  all  multifamily 
housing  projects,  or  to  subsidized 
projects,  or  to  unsubsidized  projects,  as 
follows.  Subpart  E  contains  the  required 
actions  applicable  to  all  multifamily 
housing  projects  under  sections  203  (g) 
and  (j).  as  well  as  the  nondiscrimination 
requirements  of  section  183(c)  of  the 
Housing  and  Community  Development 
Act  of  1987.  Subpart  F  contains  the 
basic  and  alternative  actions  applicable 
to  subsidized  projects  under  section 
203(e),  with  a  reference  to  the  additional 
section  203(f)  actions  listed  in  subpart 
H.  Subpart  G  contains  the  same 
information  for  unsubsidized  projects  as 
subpart  F  does  for  subsidized  projects. 
Subpart  H  lists  the  additional  actions 
under  203(f)  that  are  applicable  to  all 
multifamily  housing  projects.  All  of  the 
actions  to  facilitate  disposition  are  .set 
out  in  abbreviated  form  in  a  table  that 
precedes  subpart  E.  to  permit  users  of 
this  interim  rule  to  follow  more  easily 
the  options  for  assistance  and 
restrictions  that  would  apply  to  a 
particular  project. 

Section  203(h) — Contract  Requirements 

This  section  states  the  contract 
requirements  applicable  to  project-ba.sed 
Section  8  assistance  provided  in 
accordance  with  a  disposition.  These 
requirements  are  implemented  by 
revising  the  appropriate  Section  8 
regulations  at  24  CFR  886.310  and 
886.311. 


Section  203(i)— Fight  of  First  Refiisa]  for 
Local  and  State  Government  Agencies 

This  right  of  first  refusal  provision  is 
included  among  the  notification 
requirements  in  subpart  C  as  §  290.24. 

III.  Sale  of  HIJD-Held  Multifamily 
Mortgages 

On  September  22. 1994  (59  PR  48726). 
the  Department  published  a  final  rule 
that  amended  24  CFR  part  290  to  set 
forth  the  basic  policies  and  procedures 
that  govern  the  disposition  of  HUD-held 
multifamily  project  mortgages.  This 
final  rule  implemented  a  proposed  rule 
published  on  April  13.  1994  (59  FR 
17500)  and  also  incorporated 
amendments  made  by  the  MHPDRA. 
The  provisions  of  the  mortgage  sale  final 
rule  are  included  in  this  interim  rule  as 
subpart  I,  with  only  slight  modifications 
to  conform  to  the  new  format  of  this 
interim  rule. 

IV.  Other  Amendments  in  This  Interim 
Rule 

Section  101(d)  of  the  MHPDRA 
amended  the  definition  of  owner  under 
the  United  States  Housing  Act  of  1937 
to  include  "an  Agency  of  the  Federal 
Government."  The  purpose  and  effect  of 
this  amendment  is  to  permit  HUD  to 
collect  Section  8  rental  payments  when 
it  owns  or  manages  a  project  The 
conforming  change  to  the  definition  of 
owner  is  made  in  24  CFR  886.302. 

The  definition  of  eligible  project  or 
project  in  24  CFR  886.302  is  also 
amended  to  include  a  multifamily 
housing  project  under  24  CFR  part  290. 

Section  886.319  is  amended  to 
conform  to  §886.120  and  state  explicitly 
that  HUD  may  contract  for  the 
administration  of  its  Section  8  contract 
functions. 

V.  Other  Matters 

Any  assistance  made  available  to  a 
purchaser  under  this  interim  rule, 
whether  rental  or  other  financial 
assistance,  will  be  subject4o  scrutiny 
under  section  102(d)  of  the  HUD  Reform 
Act.  insofar  as  that  statutory  provision 
has  been  implemented  by  guidelines 
issued  by  the  Office  of  Housing  under 
24  CFR  part  12.  subpart  D  (see,  e.g.,  a 
Federal  Register  Notice  published  April 
9, 1991  (56  FR  14436)  entitled 
"Administrative  Guidelines:  LimitMions 
on  Combining  Other  Government 
Assistance  with  HUD  Housing 
Assistance"). 

Enxironmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street  SVV.,  Washington,  DC 
20410. 

Executive  Order  12866 

This  interim  rule  has  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Executive  Order  12866,  issued  by 
the  President  on  September  30, 1993  (58 
FR  51735,  October  4, 1993).  Any 
changes  to  the  interim  rule  resulting 
from  this  review  are  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with 
provisions  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C  605(b)),  has  reviewed  this 
interim  rule  before  publication  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
These  revisions  to  the  policies 
governing  the  management  and 
disposition  of  HUD-owned  multifamily 
housing  projects  should  not  affect  the 
ability  of  small  entities,  relative  to  larger 
entities,  to  bid  for  and  acquire  projects 
that  HUD  determines  to  sell. 

Executive  Order  12612.  Federalism 

HUD  has  determined,  in  accordance 
with  Executive  Order  12612, 
Federalism,  that  this  interim  rule  will 
not  have  a  substantial,  direct  effect  on 
the  States  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  or  responsibilities  among  the 
various  le\'els  of  government.  While  the 
interim  rule  would  impose  terms  and 
conditions  on  States  that  acquue 
projects  under  this  interim  rule,  that  is 
clearly  the  intent  of  the  authorizing 
legislation,  and  therefore  no  further 
review  is  necessary  or  appropriate. 

Executive  Order  12606.  the  Family 

HUD  has  determined  that  this  interim 
rule  will  not  have  a  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  ExecuUve  Order  12606.  The  Family, 
because  it  does  not  affect  the  eligibility 
of  families  for  admission  into 
multifamily  housing  projects  that  are 
subject  to  this  rulemaking. 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2.  1995  /  Rules  and  Regulations         11847 


Justification  for  Interim  Rulemaking 

This  publication  of  this  interim  rule 
for  effect  upon  issuance  is  required  by 
MHPDRA  section  101(f). 

Regulatory  Agenda 

This  interim  rule  was  listed  as  item 
number  1802  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  November  14.  1994  (59  FR 
57632.  57657)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  is 
14.156,  Lower  Income  Housing 
Assistance  Program  (Section  8). 

List  of  Subjects 

24  CFR  Part  290 

Low  and  moderate-income  housing, 
Mortgage  insurance. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  sub.sidies,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  part  290  of  chapter  II  and 
part  886  of  chapter  VIII  of  title  24  of  the 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

1.  Part  290  is  revised  to  read  as 
follows: 

PART  29&-DISPOSmON  OF 
MULTIFAMILY  PROJECTS  AND  SALE 
OF  HUD-HELD  MULTIFAMILY 
MORTGAGES 

Subpart  A— General  Provisions 

Spc. 

290.1     What  subjects  docs  this  regulation 

cover? 
290.3    What  are  the  goals  of  this  f^gulation? 
290.5    What  definitions  apply  in  this 

rtijiUifition? 
290.7    May  any  of  the  provisions  of  this 

regulation  be  waived? 

Subpart  B — Management  and  Maintenance 
Provisions 

290.10    What  maintenance  and  management 
standards  apply  to  multifamily  housing 
projects? 

290.12    How  may  HUD  contract  for 
management  services,  or  require  the 
owner  of  a  multifamily  project  to 
contract  for  management  services? 

290.14    What  occupancy  requirements  apply 
under  this  regulation? 

290.16    How  will  rental  rates  be  set  when 
HUD  is  mortgagee-in-possession  (MIP)  or 
owner  of  a  multifamily  housing  project? 

Subpart  C— Notification  Requirements 
290.20    How  will  HUD  provide  the 

notifications  that  are  required  under  this 

regulation? 
290.22    What  notification  must  be  given 

before  foreclosure? 


290.24    Who  has  a  right  of  first  refusal  for 
properties  that  HUD  is  selling,  and  what 
kind  of  notice  must  HUD  provide? 

290.26    What  Icind  of  notice  must  HUD 
provide  to  tenants  and  the  community 
when  HUD  is  selling  a  project? 

Subpart  D— Disposition  Procedures 

290.30    What  are  the  different  methods  that 

may  be  used  for  the  disposition  of  .t 

multifamily  housing  project? 
290.32    What  qualities  does  HUD  look  for  in 

a  purchaser? 
290.34    What  kind  of  disposition  plan  will 

HUD  prepare  before  selling  a  project? 

Subpart  E— All  Multifamily  Housing 
Projects— Required  Actions 

290.40    Are  there  any  required  actions  that 
must  be  taken  in  the  disposition  of  all 
multifamily  housing  projects? 

290.42    What  actions  must  be  taken 

concerning  tenants  who  are  displaced  by 
the  disposition  of  a  multifamily  housing 
project? 

290.44    What  actions  must  be  taken 

concerning  very  low-income  tenants  in 
the  disposition  of  a  multifamily  housing 
project? 

290.46    What  restrictions  concerning 
nondiscrimination  against  Section  8 
certificate  holders  and  voucher  holders 
apply  in  the  disposition  of  a  multifamily 
housing  project? 

Subpart  F — Subsidized  Projects — Basic  and 
Alternative  Actions  to  Facilitate  Disposition 

290..S4    What  are  the  basic  actions  that  may 

be  taken  in  the  disposition  of  a 

subsidized  project? 
290.56    What  alternatives  to  the  basic 

actions  are  available  in  the  disposition  of 

subsidized  projects? 

Subpart  G— Unsubsidized  Projects— Basic 
and  Alternative  Actions  to  Facilitate 
Disposition 

290.64    What  are  the  basic  actions  that  may 

be  taken  in  the  disposition  of  an 

unsubsidized  project? 
290.66    What  alternatives  to  the  basic 

actions  are  available  in  the  disposition  of 

an  unsubsidized  projects? 

Subpart  H— All  Multifamily  Housing 
Projects— Additional  Actions  to  Facilitate 
Disposition 

290.70    What  guidelines  will  HUD  apply  in 

determining  which  additional  actions  to 

take  in  the  disposition  of  a  multifamily 

housing  project? 
290.72    May  HUD  reduce  the  sales  price  for 

a  project? 
290.74    May  HUD  require  additional  use  and 

rent  restrictions? 
290.76    May  HUD  provide  short-term  loans 

to  facilitate  the  sale  of  a  project? 
290.78    Under  what  conditions  mav  HUD 

provide  up-front  grants? 
290.80    What  additional  tenant-based 

assistance  may  HUD  offer? 
290.82    How  may  HUD  provide  for 

alternative  uses  of  units  in  the 

disposition  of  a  multifamily  housing 

project? 


290.84    What  disposition  assistance  may  be 
available  to  rebuild  a  multifamily 
housing  project? 

290.86    What  emergency  assistance  fimds 
may  be  provided  to  tenants? 

290.88    Under  what  circumstances  may 
HUD  make  a  determination  not  to 
proser\e  a  project  or  a  part  of  a  projocrt? 

Subpart  I— Sale  of  HUD-Heid  Multifamily 
Mortgages 

290.100    What  is  the  purpose  of  this 

subpart? 
290.102    What  affect  does  this  subpart  have 

on  the  applicability  of  Civil  Rights 

requirements? 
290.104    What  tenant  protections  will  apply 

in  the  sale  of  HUD-held  subsidized 

mortgages? 
290.106     How  will  HUD  sell  current 

subsidized  mortgages? 
290.108    How  will  HUD  sell  delinquent 

subsidized  mortgages? 
290.110    What  is  HUDs  policy  for  .selling 

HUD-held  unsubsidized  mortgages? 
Authority:  12  U.S.C.  1701Z-11. 1701Z-12. 
1713.  1715b,  1715z-lb;42  U.S.C.  SSS.'ild). 

Subpart  A — General  Provisions 

§  290.1    What  subjects  does  this  regulation 
cover? 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section,  this  part  applies  to 
the  sale  of  multifamily  projects  which 
are  or  were,  before  being  acquired  by  the 
Department,  assisted  or  had  a  mortgage 
insured  under  the  National  Housing 
Act,  or  which  were  subject  to  a  loan  or 

a  capital  advance  under  Section  202  of 
the  Housing  Act  of  1959.  Subpart  I  of 
this  part  applies  to  the  sale  of  HUD-held 
multifamily  mortgages. 

(b)  This  part  does  not  apply  to 
multifamily  projects  being  foreclosed  by 
HUD  for  which  the  decision  to  foreclose 
has  been  made  before  the  effective  date 
of  this  part,  nor  to  HUD-owned  projects 
where  the  initial  disposition  program 
has  been  approved  before  the  effective 
date  of  this  part.  For  such  projects,  the 
procedures  in  the  regulations  at  24  CFR 
part  290  in  effect  immediately  prior  to 
the  effective  date  of  this  regulation 
apply,  unless  HUD  determines,  on  a 
case-by-case  basis,  to  apply  the  new 
regulations. 

(c)  This  part  applies  to  the  sale  of 
multifamily  projects  which  are  or  were, 
before  being  acquired  by  the 
Department,  assisted  or  insured  under 
the  National  Housing  Act.  or  which 
were  subject  to  a  loan  under  section  202 
of  the  Housing  Act  of  1959.  It  also 
applies  to  the  sale  of  certain  loans  and 
mortgages,  and  to  the  management  of 
certain  multifamily  properties. 

§  290.3    What  are  the  goals  of  ttiis 
regulation? 

(a)  The  goals  of  this  part  are  to 
provide  for  the  management  and 
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disposition  of  HUD-owned  multifamily 
projects,  and  multifamily  projects 
subject  to  HUD-held  mortgages,  in  a 
manner  that: 

(1)  Is  consistent  with  the  National 
Housing  Act.  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978.  and  other 
relevant  statutes; 

(2)  Will  protect  the  financial  interests 
of  the  Federal  Government;  and 

(3)  Will,  in  the  least  costly  fashion 
among  reasonable  available  alternatives, 
address  the  goals  of: 

(i)  Preserving  certain  housing  so  that 
it  can  remain  available  to  and  affordable 
by  low-income  persons; 

(ii)  Preserving  and  revitalizing 
residential  neighborhoods; 

(iii)  Maintaining  the  existing  housing 
stocJt  in  a  decent,  safe,  and  sanitary 
condition; 

(iv)  Minimizing  the  involuntary 
displacement  of  tenants; 

(v)  Maintaining  housing  for  the 
purpose  of  providing  rental  housing, 
cooperative  housing,  and 
homeownership  opportunities  for  low- 
income  persons: 

(vi)  Minimizing  the  need  to  demolish 
multifamily  housing  projects: 

(vii)  Adhering  to  fair  housing 
requirements;  and 

(viii)  Disposing  of  such  projects  in  a 
manner  consistent  with  local  housing 
market  conditions. 

(b)  The  goals  of  this  part,  with  respect 
to  HUD-held  mortgages,  are  to  sell  such 
mortgages  in  a  manner  that: 

(1)  Reduces  losses  to  the  FHA  fund; 

(2)  Decreases  HUD's  inventory'  of 
project  mortgages; 

(3)  Improves  the  servicing  of  these 
mortgages:  and 

(4)  Improves  the  rental  services 
provided  by  properties  securing  HUD- 
insured  and  HUD-held  mortgages. 

(c)  Competing  goah.  In  determining 
the  manner  in  which  a  project  is  to  be 
managed  and  disposed  of.  HUD  may 
balance  competing  goals  relating  to 
individual  projects  in  a  manner  that  will 
further  the  purposes  of  this  part. 

§  290.5    What  definitions  apply  in  this 
regulation? 

The  following  definitions  apply  to 
this  part: 

Affordable  means,  with  respect  to  a 
unii  of  a  multifamily  housing  project: 

(1)  For  a  unit  occupied  by  a  very-low 
income  family,  the  unit  rent  does  not 
exceed  30  percent  of  50  percent  of  the 
area  median  income  (not  the  income  of 
the  family),  as  determined  by  the 
Department,  with  adjustments  for 
smaller  and  larger  families;  or 

(2)  For  a  unit  occupied  by  a  low- 
income  family  other  than  a  very  low- 


income  femily,  the  unit  rent  does  not 
exceed  30  percent  of  80  percent  of  the 
area  median  income  (not  the  income  of 
the  family),  as  determined  by  the 
Department,  with  adjustments  for 
smaller  and  larger  families;  or 

(3)  The  unit,  or  the  family  residing  in 
the  unit,  is  receiving  assistance  under 
Section  8  of  the  United  States  Housing 
Act  of  1937. 

Cooperative  means  a  nonprofit, 
limited  equity,  or  consumer  coo|>erative 
as  defined  under  24  CFR  part  213.  It 
may  include  mutual  housing 
associations. 

Department  means  the  United  States 
Department  of  Housing  and  Urban 
Development,  or  HUD. 

HUD-owned  project  means  a 
multifamily  project  that  has  been 
acquired  by  HUD. 

Low-income  family  means  a  low- 
income  family  as  defined  at  24  CFR  part 
813. 

Market  area  means  the  area  from 
which  a  multifamily  housing  project 
may  reasonably  be  expected  to  draw  a 
sub.stantial  number  of  its  tenants,  as 
determined  by  HUD.  taking  into 
consideration  the  knowledge  of  the 
HUD  office  with  jurisdiction  over  the 
project  of  the  local  real  estate  market 
and  HUD's  project  underwriting 
experience.  Submarkets  may  be  used  in 
large,  complex  metropolitan  areas. 

Multifamily  housing  project  means  a 
multifamily  project  that  is  or  was 
insured  under  sections  207,  213.  220. 
221(d)(3)  221(d)(4),  223(f),  231,  236,  or 
608  of  the  National  Housing  Act  (12 
U.S.C  1701  et  seq.y.  or  is  or  was  subject 
to  a  loan  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q); 
or  was  a  Real  Estate  Owned  (REO) 
multifamily  project  transferred  by  the 
Government  National  Mortgage 
Association  to  the  Department. 
Multifamily  housing  project  does  not 
include  projects  consisting  of  one  to 
eleven  units  insured  under  section 
220(d)(3)(A)  of  the  National  Housing 
Act  (12  use.  1715k):  or  mobile  home 
parks  under  section  207(m)  of  that  Act 
(12  U.S.C.  1713);  or  vacant  land;  or 
property  covered  by  a  homeownership 
program  approved  under  the 
Homeownership  and  Opportunity  for 
People  Everywhere  ("HOPE")  program. 

Multifamily  project  means  a  project 
consisting  of  five  or  more  units  that  has 
or  had  a  mortgage  (even  if  subordinate 
to  other  mortgages)  insured  under  the 
National  Housing  Act  or  is  or  was 
subject  to  a  loan  under  section  202  of 
the  Housing  Act  of  1959,  or  a  hospital, 
intermediate  care  facility,  nursing  home, 
group  prac:tice  facility,  or  board  and  care 
facility  that  has  or  had  a  mortgage 
insured,  or  is  or  was  subject  to  a  lotm 


under,  these  authorities.  Multifamily 
project  does  not  include  projects 
consisting  of  one  to  eleven  units  insured 
under  section  220(d)(3)(A)  of  the 
National  Housing  Act.  which  are 
classified  as  single  family  homes. 

Nonprofit  organization  means  a 
corporation  or  association  organized  for 
purposes  other  than  making  a  profit  or 
gain  for  itself.  Stockholders  or  trustees 
do  not  share  in  profits  or  losses.  Profits 
are  used  to  accomplish  the  charitable, 
humanitarian,  or  educational  purposes 
of  the  corporation. 

Preexisting  tenant  means  a  family  that 
resides  in  a  unit  in  a  multifamily 
housing  project  immediately  before  the 
project  is  acquired  under  this  part  by  a 
purchaser  other  than  the  Department. 

Project-based  assistance  means 
assistance  that  is  attached  to  a  structure. 

Subsidized  mortgage  means  a 
mortgage,  including  a  purchase  money 
mortgage,  on  a  subsidized  project. 

Suosidized  project  means  a 
multifamily  housing  project  that  is 
receiving,  or  immediately  before  its 
mortgage  was  foreclosed  by  HUD  or  the 
project  was  acquired  by  HUD,  pursuant 
to  this  regulation,  was  receiving  any  of 
the  following  types  of  assistance: 

(1)  Below  market  interest  rate 
mortgage  insurance  under  the  proviso  ol 
section  221(d)(5)  of  the  National 
Housing  Act  (12  U.S.C.  17151) 
(hereinafter,  a  BMIR  project); 

(2)  Interest  reduction  payments  made 
in  connection  with  mortgages  insured 
under  section  236  of  the  National 
Housing  Act  (hereinafter,  a  236  project): 

(3)  Direct  loans  made  under  section 
202  of  the  Housing  Act  of  1959 
(hereinafter,  a  202  project); 

(4)  Assistance,  to  more  than  50 
percent  of  the  units  in  the  project,  in  the 
form  of: 

(i)  Rent  supplement  payment  under 
section  101  of  the  Housing  aiu!  I'lban 
Development  Act  of  1965  (12  U.S.C. 
1701s)  (hereinafter,  Rent  Supp); 

(ii)  Additional  assistance  payments 
under  section  236(f)(2)  of  the  National 
Housing  Act  (hereinafter.  RAP); 

(iii)  Housing  assistance  payments 
under  section  23  of  the  United  States 
Housing  Act  of  1937  (as  in  effect  befon- 
January  1.  1975)  (hereinafter.  Sec.  23); 
or 

(iv)  Housing  assistance  payinents 
under  Section  8  of  the  United  Slates 
Housing  Act  of  1937  (42  U.S.C.  1437f 
note)  (excluding  payments  of  tenant- 
based  Section  8  assistance)  (hereinafter 
project-based  Section  8  assistance). 

Sufficient  habitable,  affordable,  rental 
housing  is  available  means  that  the 
HUD  office  with  jurisdiction  determines 
that  there  is  an  adequate  supply  of 
habitable,  affordable  housing  for  k)w- 


and  ver)'  low-income  families  available 
in  the  market  area.  Submarkets, 
consisting  of  portions  of  units  of  general 
local  government,  may  be  used  in  large, 
complex  metropolitan  areas.  Local 
housing  markets  having  an  adequate 
supply  of  standard-qualify  rental 
housing  would  include  housing  markets 
in  which  the  supply  of  rental  housing 
available  and  in  production  is  adequate 
to  meet  the  anticipated  demand  [e.g., 
the  housing  market  is  balanced),  as  well 
as  those  in  which  there  is  an  excess 
supply  of  rental  housing  [e.g.,  the 
housing  market  is  soft).  Rental  markets 
that  do  not  have  an  adequate  supply 
[e.g.,  tight  markets)  are  characterized  by 
low  rental  vacancy  rales,  low  levels  of 
production  and  turnover  of  rental 
housing,  and,  usually,  by  high  levels  of 
rent  inflation.  HUD  will  make  the 
determination  of  whether  sufficient 
habitable,  affordable,  rental  housing  is 
available  using  established  market 
analysis  techniques,  and  will  consider 
information  that  demonstrates: 

(1)  The  rental  housing  vacancy  rate  is 
at  a  low  level  relative  to  the  rate 
required  for  a  balanced  market,  typically 
a  four  percent  vacancy  rale;  except  that 

a  rate  lower  than  four  percent  may  be 
considered  in  unusual  circumstances  if 
it  <:an  be  demonstrated  that  there  is  an 
adequate  supply  of  affordable  housing 
for  low-income  families; 

(2)  The  number  of  rental  housing 
units  being  produced  on  an  annual  basis 
is  not  large  enough  to  satisfy  demand 
arising  from  the  increase  in  households, 
or.  in  markets  where  there  is  little  or  no 
growth,  evidence  that  the  number  of 
additional  rental  units  being  supplied  is 
not  sufficient  to  meet  the  demand 
arising  from  net  losses  to  the  available 
inventor}'  and  the  inadequate  supply  of 
rental  housing  has  inhibited  groulh; 

(3)  The  shortage  of  housing  is 
resulting  in  rent  increases  that  exceed 
normal  increases  commensurate  with 
the  costs  of  operating  rental  housing; 

(4)  A  significant  number,  or 
proportion,  of  the  households  holding 
Section  8  certificates  or  rental  vouchers 
are  unable  to  find  adequate  housing 
because  of  the  shortage  of  rental 
housing,  including  PHA  data  showing  a 
lower  than  average  percentage  of  units 
under  lease  and  a  longer  than  average 
time  required  to  find  units. 

Tenant-based  assistance  means  rental 
assistance  that  is  not  attached  to  a 
structure. 

Unit  of  general  local  government 
means  a  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Unsuhsidized  mortgage  means  any 
HUD-held  multifamily  mortgage  that  is 
not  a  subsidized  mortgage. 


Unsuhsidized  project  means  a 
multifamily  housing  project  that  is  not 
a  subsidized  project. 

URA  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601-4655). 

Useful  life  means,  generally,  twenty 
years,  but  it  may  be  more  or  less,  as 
determined  by  the  Department. 

Very  low-income  family  means  a  very 
low-income  family  as  defined  at  24  CFR 
part  813.  •    • 

§  290.7    May  any  of  the  provisions  of  this 
regulation  be  waived? 

The  Assistant  Secretary  for  Housing 
may  waive  any  provision  of  this  part, 
subject  only  to  statutory  limitations. 
Each  waiver  must  be  in  writing,  and 
must  be  supported  by  documentation  of 
the  facts  and  reasons  which  formed  the 
basis  for  the  waiver.  HUD  will  publish 
a  Federal  Register  notice  informing  the 
public  of  all  waivers  granted  under  this 
section  in  accordance  with  the  HUD 
Reform  Act  of  1989  and  HUD  policies 
regarding  publication  of  waivers. 

Subpart  B — Management  and 
Maintenance  Provisions 

§  290.10    What  maintenance  and 
management  standards  apply  to  multifamily 
housing  projects? 

(a)  Scope.  The  provisions  of  this 
section  apply  to  any  multifamily 
housing  project: 

(1)  That  is  HUD-owned: 

(2)  For  which  HUD  is  mortgagee-in- 
possession;  or 

(3)  That  is  subject  to  a  mortgage  held 
by  HUD. 

(b)  Maintenance  and  management 
standards.  With  respect  to  projects 
within  the  scope  of  this  section,  HUD  or 
the  owner,  as  appropriate,  shall: 

(1)  To  the  greatest  extent  possible, 
maintain  all  occupied  projects  in  a 
decent,  safe,  and  sanitary  condition,  and 
in  compliance  with  any  standards 
established  by  the  Department  and 
under  applicable  State  or  local  laws, 
rules,  ordinances,  or  regulations  relating 
to  the  accessibility  and  physical 
condition  of  the  housing: 

(2)  Maintain  full  occupancy; 

(3)  Maintain  projects  (or  purposes  of 
providing  rental  or  cooperative  housing; 
and 

(4)  Manage  projects  in  accordance 
with  the  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR 
parts  100  et  al,  which  prohibit 
discrimination  in  the  sale  or  rental  of 
housing  and  in  related  transactions  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  handicap,  or  familial 
status;  section  504  of  the  Rehabilitation 


Act  of  1973  (29  U.S.C.  794)  and 
implementing  r^ulations  at  24  CFR  part 
8  that  prohibit  discrimination  against 
disabled  individuals  in  Federally- 
assisted  activities,  and  24  CFR  part  9, 
which  prohibit  discrimination  against 
disabled  individuals  in  Federally- 
conducted  activities;  Title  VI  of  the 
Civil  Rights  Act  of  1964  and 
implementing  regulations  at  24  CFR  part 
1,  which  prohibit  discrimination  based 
on  race,  color,  or  national  origin  in 
programs  receiving  Federal  financial 
assistance;  the  Age  Discrimination  A(n 
of  1975  and  implementing  regulations  at 
24  CFR  part  146.  which  prohibit 
discrimination  based  on  age  in  programs 
receiving  Federal  financial  assistance; 
and  Executive  Order  11063,  as  amended 
by  Executive  Order  12259  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107. 

§290.12    How  may  HUD  contract  for 
managen>ent  services,  or  require  the  owner 
of  a  multifamily  project  to  contract  for 
management  services? 

(a)  Scope.  The  provisions  of  this 
section  apply  to  any  multifamily 
housing  project: 

(1)  That  is  HUD-owned; 

(2)  For  which  HUD  is  mortgagee-in- 
possession;  or 

(3)  That  is  subject  to  a  mortgage  held 
by  HUD. 

(b)  Contracting  for  management 
services.  (1)  With  respect  to  projects 
within  the  scope  of  this  section,  HUD 
may,  or  may  require  the  owner  to, 
contract  for  management  services  for  the 
project  with  for-profit  and  nonprofit 
entities  and  public  agencies,  including 
public  housing  agencies,  on  a 
negotiated,  competitive  bid.  or  other 
basis,  at  a  price  determined  by  HUD  to 
be  reasonable,  with  a  manager 
determined  by  HUD  to  be  capable  of: 

(i)  Implementing  a  sound  financial 
and  physical  management  program  that 
is  designed  to  enable  the  project  to  meet 
anticipated  operating  and  maintenance 
expenses  to  ensure  that  the  project  will 
remain  in  a  decent,  safe,  and  sanitary 
condition,  and  in  compliance  with  any 
standards  under  applicable  State  or 
local  laws,  rules,  ordinances,  or 
regulations  relating  to  the  accessibility 
and  physical  condition  of  the  housing, 
and  any  such  standards  established  by 
HUD; 

(ii)  Responding  to  the  needs  of  tenants 
and  working  cooperatively  with  tenant 
organizations; 

(iii)  Providing  adequate 
organizational,  staff,  and  financial 
resources  to  the  project;  and 

(iv)  Meeting  such  other  requirements 
as  HUD  may  determine  to  be  necessary 
or  appropriate. 
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(2)  HUD  will  conduct  outreach  efforts 
lo  minority-owned  and  female-owned 
businesses  to  become  managers  of  the 
HUD-owned  projects  covered  by  t.his 
section,  in  accordance  with  Executive 
Order  11625.  as  amended  by  Executive 
Order  12007  (Minority  Business 
Enterpri.ses).  Executive  Order  12432 
(Minority  Business  Enterprise 
Development),  and  Executive  Order 
12138  (National  Women's  Business 
Enterprise  Policy). 


§  290.14    What  occupancy  requirements 
apply  under  this  regulation? 

(a)  Multifamily  housing  project  that  is 
HUD-owned  or  for  which  HUD  is 
mortgagee-in-possession.  Occupancyin 
a  multifamily  housing  project  that  is 
HUD-owned  or  for  which  HUD  is 
mortgagee-in-possession  shall  be 
available  on  a  basis  that  is  comparable 
to  the  occupancy  requirements  that 
applied  to  the  project  immediately 
before  HUD  acquired  the  project  or 
became  mortgagee-in-possession,  except 
that  preference  shall  be  given  to  tenants 
of  other  HUD-owned  multifamily 


housing  projects  who  are  eligible  for 
assistance  in  accordance  with  the 
displacement  and  relocation  provisions 
at  §290.42. 

(b)  Evictions.  Eviction  from  a  HUD- 
owned  multifamily  housing  project  is 
governed  by  24  CFR  part  247.  subpart  B. 

(c)  Threat  to  healtn  and  safety. 
Whenever  HUD  determines  that  there  is 
an  immediate  threat  to  the  health  and 
safety  of  the  tenants.  HUD  may  require 
the  tenants  to  vacate  the  premises  and 
shall  provide  temporary  relocation 
benefits  as  provided  in  S  290.42  to 
tenants  required  to  vacate  the  premises. 


Project  Rents  While  HUD  is  MIP  or  Owner 


Unit  rents 


Rents  payable  by  tenants 


Unit  rents  set  in  accordance  with  the  rent  setting  requirements  of  the  project's  mortgage  insurance  or  direct  loan 
program  while  HUD  is  mortgagee-in-possession  (MIP),  or  in  accordance  with  the  rent  setting  requirements  of 
the  project's  mortgage  insurance  or  direct  loan  program  in  effect  immediately  before  HUD  became  the  owner  of 
the  project  (§290.16(3)). 

1  Tenant  rent  Rent  the  tenant  pays  will  be  based  on  the  income  certification  and  the  rent  payment  requirements 
of  the  project's  mortgage  insurance  or  direct  lean  program  in  effect  while  HUD  is  MIP  or  immediately  before 
HUD  became  the  owner  of  the  project  (§290.l6(b)(i)). 

2.  Rent  when  tenant  does  not  certify  income.  If  a  tenant  does  not  certify  income,  the  tenant  must  pay  the  unit  rent 
(§290. 16(b)(1)). 

3.  Utility  allowance.  For  a  tenant  whose  rent  is  tased  on  a  percentage  of  adjusted  income,  HUD  will  use  a  utility 
allowance  to  reduce  the  rent  (§290. 16(b)(2)). 

4.  Project  viatJility.  HUD  may  adjust  the  rent  to  promote  project  viability  (§290.l6(b)(3)). 

5.  Tenants  witt)  rental  vouctiers  or  certificates.  Tenant  pays  rent  in  accordance  with  policies  and  procedures  gov- 
erning such  assistance  (§290.16(b)(4)). 


§290.16    How  will  rental  rates  be  set  when 
HUD  is  mortgagee-in-possession  (MIP)  or 
owner  of  a  multifamily  housing  project? 

Because  of  the  subsidies  involved  in 
making  multifamily  housing  projects 
affordable,  the  setting  of  rents  involves 
two  .step.s:  first,  establishing  the  rent  on 
a  unit  that  will  be  paid  to  the  owner, 
and  second,  determining  the  rent  that 
the  tenant  pays  (with  the  difference 
made  up  by  a  subsidy),  using  a  number 
of  procedures  to  obtain  income 
verification  and  notify  tenants  of 
changes  in  rent.  These  procedures  are 
explained  below. 

(a)  Setting  unit  rents.  Except  as 
modified  by  this  section,  for  a  property 
where  HUD  is  mortgagee-in-possession 
(MIP),  HUD  will  set  unit  rents  in 
accordance  with  the  rent  setting 
requirements  of  the  project's  mortgage 
insurance  or  direct  loan  pcogram;  or  for 
a  property  owned  by  HUD,  rents  will  be 
set  in  accordance  with  the  rent  setting 
requirements  of  the  project's  mortgage 
insurance  or  direct  loan  program  in 
effect  immediately  before  HUD  became 
the  owner  of  the  project. 

(I))  Setting  rents  payable  by  tenants — 
(1)  Tenant  rent.  The  rent  the  tenant  pays 
will  be  based  on  the  income 
certification  and  the  rent  payment 
requirements  of  the  project's  mortgage 
insurance  or  direct  loan  program  in 
effect  while  HUD  is  MIP  or  immediately 
before  HUD  became  the  owner  of  the 


project,  as  affected  by  any  of  the  factors 
in  paragraphs  (b)(2)  through  (b)(4)  of 
this  section.  However,  if  a  tenant  does 
not  certify  income  as  required  by  this 
section,  the  tenant  must  pay  the  unit 
rent  as  determined  under  the  rent 
setting  requirements  in  paragraph  (a)  of 
this  section. 

(2)  UtiUty  allowance.  For  a  tenant 
whose  rent  is  based  on  a  percentage  oi 
adjusted  income  (except  for  rental 
voucher  or  rental  certificate  holders),  if 
the  cost  of  utilities  (except  telephone) 
and  other  housing  services  for  the  unit 
is  the  responsibility  of  the  tenant  to  pay 
directly  to  the  provider  of  the  utility  or 
service.  HUD  will  deduct  from  the  rent 
to  be  paid  by  the  tenant  to  HUD  a  utility 
allowance,  which  is  an  amount  equal  to 
HUD's  estimate  of  the  monthly  costs  of 
a  reasonable  consumption  of  the 
utilities  and  other  services  for  the  unit 
for  an  energy-conservative  household  of 
modest  circumstances  consistent  with 
the  requirement  of  a  safe,  sanitary,  and 
healthful  living  environment.  If  the 
utility  allowance  exceeds  the  percentage 
of  the  tenant's  adjusted  income  payable 
as  rent.  HUD  will  pay  the  difference 
between  the  amount  payable  as  rent  and 
the  utility  allowance  to  the  tenant  or. 
with  the  consent  of  the  tenant  and  the 
utility  company,  either  jointly  to  the 
tenant  and  the  utility  company  or 
directly  to  the  utility  company. 


(3)  Rent  adjustments  for  project 
viability.  For  a  HUD-owned  project. 
HUD  may  adjust  the  rent  provided  for 
in  paragraphs  (b)(1)  or  (b)(2)  of  this 
section  if  necessary  or  desirable  to 
maintain  the  existing  economic  mix  in 
the  project,  prevent  undesirable 
turnover,  or  increase  occupancy. 

(4)  Tenants  who  are  rental  voucIht  or 
rental  certificate  holders.  Tenants 
assisted  with  rental  vouchers  or 
certificates  certify  their  income  lo  the 
public  housing  agency  (PH.\) 
administering  the  assistance,  and  pay 
rent  pursuant  to  the  policies  and 
procedures  governing  such  assistance. 

(c)  Income  verification  and  rent 
notification  procedures. 

(1)  Income  certification  by  tenants — 
HI  In  subsidized  projects.  (A)  For 
families  residing  in  subsidized  projects, 
when  HUD  becomes  MIP  or  owner. 
HUD  will  request  an  income 
certification  from  each  family  as  soon  as 
practicable  after  HUD  initially  assumes 
management,  unless  the  family's  income 
has  been  examined  by  the  owner  or  by 
HUD  not  more  than  four  months  before 
HUD's  assumption  of  management. 

(B)  For  each  family  applying  for 
admission  to  subsidized  projects.  HUD 
will  request  an  income  certification  to 
determine  the  family's  eligibility  for  a 
subsidized  rent,  and  (if  the  rent  is  based 
on  a  percentage  of  adjusted  income)  the 


family's  subsidized  rent,  in  accordanc-e 
with  part  813  of  this  title. 

(ii)  In  unsubsidized  projects.  (A)  For 
tenants  in  occupancy  when  HUD 
becomes  mortgagee-in-possession  or 
owner  of  an  unsubsidized  project.  HUD 
may  reque.st  an  income  certification 
from  families  who  are  not  paying  a 
subsidized  rent. 

(B)  For  families  applying  for 
admission  to  such  projects,  HUD  will 
request  sufficient  information  for 
income  verification  to  determine  the 
family's  ability  to  pay  the  unit  rent. 

(2)  Notice  of  increases  in  the  amount 
of  rent  payable.  Whenever  HUD 
proposes  an  increase  in  rents  in  a  HUD- 
owned  multifamily  project  or  a  project 
where  HUD  is  mortgagee-in-possession, 
HUD  will  provide  tenants  30  days 
notice  of  the  proposed  changes  and  an 


opportunity  to  review  and  comment  on 
the  new  rent  and  supporting 
documentation.  Af^er  HUD  considers 
the  tenants'  comments  and  has  made  a 
decision  with  respect  to  its  proposed 
rent  change.  HUD  shall  notify  the 
tenants  of  its  decision,  with  the  reasons 
for  the  decision.  A  tenant  in  occupancy 
before  the  effective  date  of  any  revised 
rental  rate  must  be  given  30  days  notice 
of  the  revised  rate,  and  any  change  in 
the  tenant's  rent  is  subject  to  the  terms 
of  an  exi.sting  lease.  Notices  to  each 
tenant  must  be  personally  delivered  or 
sent  by  first  class  mail.  General  notices 
to  all  tenants  must  be  posted  in  the 
project  office  and  in  appropriate 
conspicuous  and  accessible  locations 
around  the  project. 

(3)  Disclosure  and  verification  of 
Social  Security  numbers.  Any 


certifications  or  reexaminations  of  the 
income  of  tenants  or  prospective  tenants 
in  connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  part  200.  subpart  T.  of  this  title. 
W  Signing  of  consent  forms  for 
income  verification.  Any  certifications 
or  reexaminations  of  the  income  of 
tenants  or  prospective  tenants  in 
connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  signing  and  submitting  of 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  part  200,  subpart  V,  of  this 
title.  (Approved  by  Office  of 
Management  and  Budget  under  control 
number  2502-0204.) 


Pre-Disposition  Notification  Requirements 


Pre-foreclosure  (§290.22) 


Right  of  first  refusal 
(§290.24). 


Notice  to  tenants  and  the 
community  (§290.26). 


1.  Timing.  Not  later  than  60  days  before  foreclosure  on  any  moftqaoe 

2.  Recipients.  ,  '         »  »-• 
(i)  Tenants  of  the  project,  and 

(ii)  The  unit  of  general  local  government  in  which  the  project  is  located 

3.  Contents. 

(i)  General  terms  and  conditions  concerning  the  sale,  future  use,  and  operation  of  the  project  that  HUD  proposes 
TO  irnposG,  aOQ, 

(ii)  Whether  temporary  or  permanent  relocation  is  anticipated,  and,  if  so,  available  displacement  and  relocaton  as 
sistance. 

1.  Timing.  Not  later  than  30  days  after  HUD  acquires  title  to  a  multifamily  housino  oroiect 

2.  Recipients.  »  ^    i     • 
(i)  The  appropriate  unit  of  general  local  government; 

(ii)  Public  housing  agencies  in  the  project's  market  area; 

(iii)  The  State  agency  or  agenaes  designated  to  receive  such  notice  by  the  chief  executive  officer  of  the  State  in 
which  the  project  is  located. 

3.  Contents. 

(i)  Description  of  the  project; 

(ii)  Invitation  to  recipients  to  make  bona  fkJe  offers  to  purchase  the  project; 

(iii)  Offer  of  right  of  first  refusal  for  period  of  up  to  90  days; 

(iv)  Method  by  which  the  recipient  may  respond  to  HUD. 

1.  Timing.  Not  later  than  60  days  after  HUD  acquires  title  to  a  multifamily  housinq  oroiect 

2.  Recipients.  » r-   <     ■ 
(i)  To  the  tenants  of  the  project; 

(ii)  To  the  unit  of  general  local  government  in  which  the  project  is  located;  and 
(iii)  To  the  community  in  which  the  project  is  located 

3.  Contents. 

(i)  Description  of  the  project; 

(ii)  Proposed  general  terms  and  conditions  concerning  the  sale,  future  use,  and  operation  of  the  project- 

(111)  Invitation  for  tenants  and  their  organizations,  units  of  general  local  government,  and  other  public  or  nonprofit 

entities  to  submit  comments  on  the  disposition  plan,  and/or  proposals  for  disposition  which  will  be  considered  by 

HUD  in  making  its  property  disposition  determination. 


Subpart  C — Notification  Requirements 

§  290.20    How  will  HUD  provide  the 
notifications  that  are  required  under  this 
regulation? 

(a)  In  general.  HUD  may  combine  two 
or  more  of  the  notifications  required  by 
this  subpart,  as  appropriate,  to  simplify 
the  disposition  process. 

(b)  Methods  of  notification—  (l)To 
tenants.  The  notices  required  to  be 
made  to  tenants  under  this  subpart  will 
be  delivered  to  each  unit  in  the  project, 
or  sent  to  each  unit  by  first  class  mail. 


Where  HUD  is  mortgagee-in-possession 
or  owner  of  a  project,  the  notice  will 
also  be  posted  in  the  project  office  and 
in  appropriate  conspicuous  and 
accessible  locations  around  the  project. 

(2)  To  the  unit  of  general  local 
government.  The  notice  required  to  be 
made  to  a  unit  of  general  local 
government  under  this  section  will  be 
sent  to  the  chief  executive  officer  of  the 
unit  of  general  local  government  by  first 
class  mail.  For  purposes  of  receiving  or 
sending  any  notices  or  information 
under  this  subpart,  the  unit  of  general 


local  government  is  its  chief  executive 
officer,  or  the  person  designated  by  the 
chief  executive  officer  to  receive  or  send 
the  notice  or  information. 

(3)  To  the  community  or  any  other 
party.  HUD  will  consult  with  tenants 
and  their  organizations,  officials  of  units 
of  general  local  government,  and  other 
entities  as  HUD  determines  to  be 
appropriate,  to  identify  community 
recipients  of  any  notification  required 
by  this  subpart.  Any  notice  required  to 
be  made  to  any  party  other  than  a  tenant 
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or  a  unit  of  general  local  government 
wiii  he  sent  by  first  class  mail. 

§  290.22    What  notification  must  t>e  given 
before  foreclosure? 

(a)  Timing  and  recipients  of  notice. 
.S'of  later  than  60  days  before  foreclosing 
on  any  mortgage  held  by  the  Department 
on  any  miiltifamily  housing  project. 
Hl?D  will  provide  notice  of  the 
proposed  foreclosure  sale  to  the  tenants 
of  the  project  and  to  the  unit  of  general 
local  government  in  which  the  project  is 
located. 

(h)  Contents  of  notice.  The  notice  will 
desiTihe  the  general  terms  and 
conditions  concerning  the  sale,  future 
use.  and  operation  of  the  project  that 
HL'D  proposes  to  impose  on  a  purchaser 
other  than  MUD  through  the  foreclosure. 
The  notice  will  also  state  whether 
temporary  or  permanent  relocation  is 
anticipated  as  a  result  of  repairs  or  the 
proposed  disposition,  including  any 
anticipated  conversion  of  use,  and.  if  so. 
the  levels  of  displacement  and 
relocation  assistance  available  under 
«}  200.42. 

§  290.24    Who  has  a  right  of  first  refusal  for 
properties  that  HUD  is  selling,  and  what 
kind  of  notice  must  HUD  provide? 

(ii)  Tiiv.ing  and  recipients  of  notice. 
Not  later  than  30  days  after  HUD 
acquires  title  to  a  multifamily  housing 
project.  HUD  will  provide  notice  of  the 
right  of  first  refusal  to  the  appropriate 
unit  of  general  local  government,  as  well 
as  public  housing  agencies  in  the 
project's  market  area,  and  the  State 
ageni;y  or  agencies  designated  to  receive 
such  notice  by  the  chief  executive 
officer  of  the  State  in  which  the  project 
is  located. 

lb)  Content  of  notice.  The  notice  will 
de.si  ribe  the  project  acquired  by  HUD. 
and  contain  an  invitation  to  recipients 
to  make  bona  fide  offers  to  pun.hase  the 
priiject.  The  notice  will  state: 

(1)  That  for  a  period  specified  in  the 
notice,  not  to  e.xceed  90  days  from  the 
time  the  notification  is  made,  HUD  will 
not  sell  or  offer  to  sell  the  project  other 
than  to  a  recipient  of  the  notice,  unless 
the  Kicipients  notify  HUD  sooner  that 
they  will  not  make  an  offer  to  purc:ha.se 
the  project; 

(2)  That  if  a  recipient  expres.ses 
interest  within  the  specified  period  in 
acquiring  the  proje<:t.  HUD  will  consult 
with  the  interested  parties  in  the 
preparation  of  the  disposition  plan  and 
the  terms  and  conditions  of  the  sale  of 
the  project.  HUD  will  accept  a  bona  fide 
offer  to  purcha.se  the  project  if  the  offer 
complies  with  the  terms  and  conditions 


of  the  disposition  plan  for  the  project, 
or  is  otherwise  acceptable  to  HUD; 

(3)  The  method  by  which  the 
recipient  may  respond  to  HUD  with  an 
e.xpre.ssion  of  interest  or  a  bona  fide 
offer,  or  by  which  the  recipient  may 
notify  HUD  that  an  offer  will  not  be 
made. 

§  290.26    What  kind  of  notice  must  HUD 
provide  to  tenants  and  the  community  when 
HUD  is  selling  a  project? 

(a)  Timing  and  recipients  of  notice. 
Not  later  than  30  days  after  HUD 
acquires  title  to  a  multifamily  housing 
project,  HUD  will  provide  notice  of 
HUD's  acquisition  and  proposed 
disposition  of  the  project  to  the  tenants 
of  the  project,  to  the  unit  of  general  local 
government,  and  to  the  community  in 
which  the  project  is  located. 

(h)  Content  of  notice.  The  notice  will 
describe  the  project  acquired  by  HUD, 
and  the  generaJ  terms  and  conditions 
concerning  the  sale,  future  use,  and 
operation  of  the  project  as  proposed  by 
HUD.  The  notice  will,  as  appropriate, 
state: 

(1)  HUD  has  acquired  the  projtH;t. 

(2)  During  HUDs  ownership.  HUD 
will,  to  the  extent  feasible,  assure  that 
the  project  is  maintained  in  a  decent, 
safe,  and  sanitary  condition. 

(3)  HUD  is  developing  a  final 
disposition  plan  for  the  project. 

(4)  HUD  normally  seeks  to  sell  HUD- 
owned  projects  as  rapidly  as  possible. 

(.t)  HUD's  interest  in  learning  of 
tenant,  community,  and  local 
government  plans  and  capacity  for  the 
acquisition  of  the  project  for  u.se  as 
rental  or  cooperative  housing. 

(6)  HUD's  final  determination  of  the 
terms  and  conditions  to  be  impo.sed  on 
the  disposition  of  the  project  will  not  be 
made  until  after  HUD  considers  the 
comnu;nts  received  from  tenants,  the 
community,  and  the  unit  of  general 
local  government  within  the  specified 
conunent  period. 

(7)  A  brief  description  of  a  propcsed 
manner  of  disposition  of  the  project. 

(8)  A  description  of  the  pending 
notice  of  the  right  of  first  refusal  to 
purchase  the  project  made  under 
§290.24. 

(9)  That  alternative  uses  of  units  in 
the  project  may  be  part  of  the  project's 
disposition,  and  that: 

(i)  Some  of  the  units  in  the  project 
may  be  made  available  for  uses  other 
than  rental  or  cooperative  uses, 
including  low-income  homeownership 
opportunities,  or  community  space, 
office  space  for  tenant  or  housing- 
related  service  providers  or  security 
programs,  or  small  business  uses,  if 


such  uses  benefit  the  tenants  of  the 
project; 

(ii)  Some  of  the  units  in  the  project 
may  be  used  in  any  manner,  if  the 
Department  and  the  unit  of  general  local 
government  or  area-wide  governing 
body  determine  that  such  use  will 
further  fair  housing,  community 
development,  or  neighborhood 
revitalization  goals; 

(iii)  Such  alternative  uses  of  units 
may  only  take  place  if; 

(A)  Tenant-based  Section  8  rental 
assistance  is  made  available  to  each 
eligible  family  residing  in  the  project 
that  is  displaced  as  a  result  of  such 
actions;  and 

(B)  The  Department  determines  that 
sufficient  habitable,  affordable  rental 
housing  is  available  in  the  market  area 
in  which  the  project  is  located  to  en.sure 
use  of  such  assistance. 

(10)  That  any  very  low-income  liimily 
who  is  a  preexisting  tenant  of  the 
project  who  upon  disposition  of  the 
project  would  be  required  to  pay  rent  in 
an  amount  in  excess  of  30  percent  of  the 
adjusted  income  of  the  family: 

(i)  For  a  period  of  2  years  begiiuiing 
upon  the  date  of  the  acquisition  of  the 
project  under  the  disposition,  the  rent 
for  the  unit  occupied  by  the  family  may 
not  be  increased  above  the  rent  charged 
inimediately  before  the  acquisition;  and 

(ii)  The  family  shall  be  considered 
displaced  for  purposes  of  the 
preferences  for  assistance  under 
sections  6(c)(4)(A)(i),  8(d)(l)(A)(i).  and 
8(o)(3)(B)  of  the  United  States  Housing 
Act  of  1937. 

(1 1)  Whether  temporary  or  permanent 
relocation  is  anticipated  as  a  result  of 
repairs  or  the  proposed  disposition, 
including  any  anticipated  conversion  of 
use.  and.  if  so.  the  levels  of  relocation 
assistance  available  under  §  200.42. 

(12)  That  tenants  and  their 
organizations,  units  of  general  local 
government,  and  other  public  or 
nonprofit  entities  are  invited  to  submit 
comments  on  the  disposition  plan,  and/ 
or  proposals  [e.g..  expressions  of  iiit»'rest 
to  convert  the  project  to  a  coopfnitive  or 
other  form  of  resident-controlled 
ownership,  or  other  resident  initiative), 
which  will  be  considered  by  HL'D  in 
making  its  property  disposition 
determination. 

(13)  That  comments  must  fx? 
submitted  to  HUT)  within  30  days  of 
receipt  of  the  notice. 

(14)  That  the  full  disposition 
recommendation  and  analysis  and  other 
supporting  information  will  be  available 
for  inspection  and  copying  at  the  HUD 
field  office. 


Methods  of  Disposition 


Foreclosure  sales. 
(§290.30(3)). 

Sale  of  HUD-owned 
projects.  (§  290.30(b)). 


Transfer  for  use  under  ottier 
HUD  programs. 
(§290.30(0)). 


HUD  may  dispose  of  a  project  at  a  foreclosure  sale: 

1 .  In  accordance  with  the  Multifamily  Mortgage  Foreclosure  Act,  or 

2.  In  accordance  with  other  Federal  or  State  foreclosure  law. 

HUD  may  sell  a  HUD-owned  project  using  any  of  the  following  procedures: 

1 .  Competitive  bid; 

2.  Auction; 

3.  Request  for  proposals; 

4.  Negotiated  sale,  as  permitted  under  §  290.30(b)(1)  and  (2);  or 

5.  Any  other  method,  on  such  terms  as  HUD  considers  appropriate. 
HUD,  under  an  agreement,  may  transfer  a  multifamily  housing  project: 

1 .  To  a  public  housing  agency  (PHA)  for  use  of  the  project  as  public  housing;  or 

2.  To  an  entity  eligible  to  own  or  operate  202  or  81 1  supportive  housing. 


Subpart  D — Disposition  Procedures 

§  290.30  What  are  the  different  methods 
that  may  be  used  for  the  disposition  of  a 
multifamily  housing  project? 

HUD  may  use  any  of  the  following 
methods,  as  appropriate,  for  the 
disposition  of  a  multifamily  housing 
project: 

(a)  Foreclosure  sales.  Foreclosure 
.-.ales  will  be  conducted,  at  HUD's 
discretion,  in  accordance  with  the 
Multifamily  Mortgage  Foreclosure  Act, 
or  other  Federal  or  State  foreclosure 
law,  on  such  terms  as  HUD  considers 
appropriate  to  further  the  purpose  stated 
in  §290.3. 

(b)  Sale  of  HUD-owned  projects.  HUD 
may  dispose  of  a  HUD-owned 
multifamily  project  by  c;ompetitive  bid, 
auction,  request  for  proposals,  or  other 
method,  on  such  terms  as  HUD 
considers  appropriate  to  further  the 
purpose  stated  in  §290.3.  When  HUD 
conducts  a  negotiated  sale  involving  the 
disposition  of  a  project  to  a  person  or 
entity  without  a  public  offering,  the 
following  provisions  apply: 

(1)  HUD  may  negotiate  the  sale  of  any 
project  to  an  agency  of  the  Federal, 
State,  or  local  government. 

(2)  When  HUD  determines  that  a 
purchaser  can  demonstrate  the  capacity 
to  own  and  operate  a  project  in 
accordance  with  standards  set  bv  HUD, 
and/or  a  competitive  offering  will  not 
generate  offers  of  equal  merit  from 
qualiliid  purcha.sers,  HUD  may  approve 
a  negotiatfd  sale  of  a  subsidized  project 
to: 

(i)  A  resident  organization  wishing  to 
convert  the  project  to  a  nonprofit  or 
limited  equity  cooperative; 

(ii)  A  cooperative  [e.g..  nonprofit 
limited  equity,  c;onsumer  cooperative, 
mutual  housing  organization)  with 
demonstrated  experience  in  the 
operation  of  nonprofit  (and  preferablv 
low-  to  moderate-income)  housing; 

(iii)  A  nonprofit  entity  that  will 
c:ontiiuie  to  operate  the  proje<;t  as  low- 
to  moderate-income  rental  housing  and 
whose  governing  board  is  composed  of 
project  residents; 


(iv)  A  State  or  local  governmental 
entity  with  the  demonstrated  capacity  to 
acquire,  manage,  and  maintain  the 
project  as  rental  or  f:ooperative  housing 
available  to  and  affordable  by  low-  and 
moderate-income  residents; 

(v)  A  State  or  local  governmental  or 
nonprofit  entity  with  the  demon.strafed 
capacity  to  acquire,  manage,  and 
maintain  the  project  as  a  shelter  for  the 
homeless  or  other  public  purpose, 
generally  when  the  project  is  vacant  or 
has  minimal  occupancy  and  is  not 
needed  in  the  area  for  continued  use  as 
rental  housing  for  the  elderly  or 
families;  or 

(vi)  Other  nonprofit  organizations. 

(c)  Transfer  for  use  under  other  HVD 
programs. — (1)  In  general.  Subject  only 
to  the  requirements  of  an  agreement 
under  paragraph  (c)(2)  of  this  section, 
HUD  may  transfer  a  multifamily 
housing  project: 

(i)  To  a  public  housing  agency  (PHA) 
for  u.se  of  the  project  as  public  housing; 
or 

(ii)  To  an  entity  eligible  to  own  or 
operate  housing  assi.sted  under  section 
202  of  the  Housing  Act  of  19.59  or  under 
section  811  of  the  Cranston-Gonzalez 
National  Affordable  Housing'^^ct  for  use 
as  supportive  housing  under  either  of 
those  sections. 

(2)  Transfer  agreement.  An  agreement 
providing  for  the  transfer  of  a  project  as 
described  in  paragraph  (c)(1)  of  this 
section  must: 

(i)  Contain  such  terms,  conditions, 
and  limitations  as  HUD  determines  to  be 
appropriate,  including  requirements  to 
ensure  use  of  the  project  as  public 
housing,  supportive  housing  under 
section  202  of  the  Housing  Act  of  19.59, 
or  supportive  housing  under  section  81 1 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  as  applicable; 
and 

(ii)  Knsure  that  no  tenant  of  the 
projef;t  will  be  displaced  as  a  result  of 
the  transfer. 


§290.32    What  qualities  does  HUD  look  for 
in  a  purchaser? 

(a)  Foreclosure  sales.  HUD  will 
dispose  of  a  multifamily  housing  pmjeti 
through  a  foreclosure  sale  only  to  a 
purchaser  that  the  Department 
detennines  is  capable  of  implementing 
a  sound  financial  and  physical 
management  program  that  is  designed  to 
enable  the  project  to  meet  anticipated 
operating  and  repair  expenses  to  ensure 
that  the  project  will  remain  in  de<:ent. 
safe,  and  sanitary  condition  and  in 
compliance  with  any  standards  under 
applicable  State  or  local  laws,  rules, 
ordinances,  or  regulations  relating  to  the 
physical  condition  of  the  housing  and 
any  such  standards  established  by  the 
Department. 

(0)  HVD;o%\ned  multifamily  housing 
projects.  Sales  of  HUD-owned 
multifamily  housing  projects  may  be 
made  only  to  a  pun:haser  detennined  h\ 
the  Department  to  be  canable  of: 

(1)  Satisfying  the  conditions  of  the 
disposition  plan  developed  under 
§290.34  for  the  project; 

(2)  Implementing  a  sound  financial 
and  physical  management  program  that 
is  designed  to  enable  the  project  to  meet 
anticipated  operating  and  repair 
expenses  to  ensure  that  the  projecl  will 
remain  in  decent,  safe,  and  sanitary 
condition  and  in  complianc;e  with  any 
standards  under  applicable  State  or 
local  laws,  rules,  ordinances,  or 
regulations  relating  to  the  physical 
condition  of  the  housing  and  any  such 
standards  established  by  the 
Department: 

(3)  Responding  to  the  needs  of  the 
tenants  and  working  cooperatively  with 
tenant  organizations: 

(4)  Providing  adequate  organizational, 
staff,  and  financial  resources  to  the 
project;  and 

(5)  Meeting  siu  h  other  requirements 
as  HUD  may  determine  to  be 
appropriate  for  the  particular  project. 

§  290.34    What  kind  of  disposition  plan  will 
HUD  prepare  before  selling  a  project? 

(a)  In  general.  Before  disposing  of  ;i 
HUD-owned  multifamily  housing 
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projecrt.  HUD  will  develop  an  initial  and 
a  final  disposition  plan  for  the  project 
that  specifies  the  minimum  terms  and 
conditions  for  the  disposition  of  the 
project,  the  sales  price  that  is  acceptable 
to  HUD.  and  the  assistance  that  HUD 
plans  to  make  available  to  a  prospective 
purcha.ser. 

(b)  Market-wide  plans.  In  developing 
the  disposition  plan  under  this  section 
for  a  HUD-owned  multifamily  housing? 
project  located  in  a  market  area  in 
which  at  least  1  other  HUD-owned 
multifamily  housing  project  is  loaited. 
HUD  may  coordinate  the  disposition  of 
HUD-owned  multifamily  housing 
projects  located  within  the  .same  market 
area  to  the  extent  and  in  such  a  manner 
as  the  Department  determines 
appropriate  locany  out  the  goals  under 
ti  290.3. 

(c)  Soles  price.  The  sales  price  in  the 
disposition  plan  will  be  reasonably 


related  to  the  intended  use  of  the  project 
after  the  sale,  any  rehabilitation 
requirements  for  the  project,  the  rents 
for  units  in  the  project  that  cjn  be 
.supported  by  the  market,  the  aniouitt  of 
rental  a.ssistance  available  for  the  project 
under  Section  8  of  the  United  States 
Housing  Act  of  1937.  the  occupancy 
profile  of  the  project  (including  family 
size  and  income  levels  for  tenant 
families),  and  any  other  factors  that 
HUD  considers  appropriate. 

(d)  Community  and  tenant  input.  In 
developing  the  initial  and  final 
disposition  plans.  HOD  will  coii-iider 
any  timely  input  from  officials  of  the 
unit  of  general  local  government 
affected,  the  community  in  which  the 
project  is  situated,  and  the  tenants  of  the 
project,  including  the  comments 
received  in  response  to  the  notice 
required  by  §  290.26.  To  obtain  this 


input.  HUD  may  provide  t(H:hnij:al 
as.si.stance.  directly  or  indirectly,  and 
may  use  amounts  available  for  tt^iluucjl 
assistance  under  the  Emergency  Low 
Income  Housing  Preservation  .\c:t  of 
1RB7.  subtitle  C  of  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990.  subtitle  H 
of  title  IV  of  the  Cranston-Gonzalez 
National  Affordable  Housing  .^ct.  or  this 
part,  for  the  provision  of  such  t«:hntcal 
assistance.  Rei;ipients  of  technical   • 
assistance  fiinding  under  the  provisions 
referred  to  in  this  subparagraph  may 
provide  technical  assistance  to  the 
extent  of  suc:h  funding,  notwithstanding 
the  source  of  the  funding. 

(e)  Envirnnmentnl  reqiiirfinents.  HUD 
will  perform,  and  include  in  the  final 
disposition  plan,  the  environmental 
reviews  required  by  24  CFR  part  ,St). 


All  Multifamily  Housing 
Proiects  [Subpart  EJ. 


SutKKJced  Protects  (Sub- 
part F). 


All  Multitamily  Housing 
Projects  [Subpart  H). 


UMI 


Table  of  Actions  to  Facilitate  Disposition 

Required  Actions 

1  Displacement  reqmremente  (§290.42). 

2.  Very-low  income  preexisting  tenant— 2  year  rem  freeze  rf  rent  after  drsposition  more  than  30  percent  of  ad 
justed  Income  (§290.44). 

3.  Norx}«cnmir«tion  against  Section  8  certificate  fielders  and  voucher  holders  (§290.46). 
BasK  Actons 

1.  Provide  project-based  Section  8  assistance  to  at  least  alT  units  that,  tiefore  acquisition  or  toreclosure.  received: 
Rent  Supp.  RAP,  Sec.  23.  project-based  Section  8  (§  290.54(a)). 

2  Vacancy  m  any  assisted  unit  must  be  filled  by  a  family  that  is  eligible  for  the  assistance  (§ 290.54(b)). 

3.  Rent  arxJ  use  resfrictions  on  BMIR.  236,  or  202  subsidized  project  units  that  were  not  covered  before  acqursi- 

tion  or  foreclosure  by  Rent  Supp.  RAP.  Sec.  23.  or  project-based  Section  8  (§290.54(c)). 
Alternatives  to  Basic  Actions 

1.  Assistance  to,  or  restricttons  on,  untts  in  unsubsidized  projects  instead  ol  assistance  to  units  in  sutKidized 
proiects  (§290. 56(a)). 

2.  Substitution  of  tenant-based  Section  8  assistance  to  lownncome  families  instead  of  Project-based  assistance  to 
units  (§  290.56(b)). 

3.  Use  of  ffie  additional  assistance  and  restrictions  permitted  m  subpart  H  (§  290.56(c)). 
Unsuljsidized  Projects  [Sut)part  G) 

6as.c  Actions 

t.  Provide  proiect-based  Section  8  assistance  for  all  un<s  tt«t,  before  acquisition  or  foreclosure,  received  assist 

ance  urxler 
(i)  The  new  construction  and  substantial  rehabilitation  program  under  section  8(b)(2)  ot  the  tJmted  States  Housing 

Act  of  1937  (as  in  effect  before  October  1.  -1983): 
(ii)  The  property  disposition  program  under  section  8(b)  of  such  Act; 
(ill)  The  project-based  certificate  program  under  section  8  of  such  Act; 
(iv)  The  moderate  rehabHitatioo  program  urxjer  section  8(e)(2)  o*  such  Act; 
(v)  Section  23  of  such  Act  (as  in  effect  before  January  1.  1975); 

(vi)  The  rent  supplement  program  under  section  lOl  of  the  Housing  and  Urban  Developrtient  Act  of  1955;  or 
(vii)  Section  8  of  the  United  States  Housing  Act  of  1937.  following  conversion  from  assistance  under  section  101 

of  the  Housing  and  Urban  De-.eiopment  Act  of  1965  (§ 290.64(a)). 
2.  Provide  tenant-based  Section  8  assistance  to  preexisting  tenants  of  LMSA-assisted  units  (§290.64ibj). 
Alternatives  to  Basic  Actions 

1.  Sut)Stituhon  of  tenant-tiased  Section  8  assistance  to  low-income  fanuJies  instead  of  project-based  assistance  to 
units  (§  290.66(a)). 

2.  Use  of  the  additional  assistance  and  restrictions  permitted  in  subpart  H  (§  290.66(b)). 
Additional  Actions 

1.  Discounted  sales  price  (§290.72). 

2.  Additiortal  use  and  rent  restricbons  (§290.74). 

3.  Short-term  loans  (§290.76). 

4.  Up-front  grants  (§290.78). 

5.  AdditKxral  tenant-based  assistance  (§  290.80). ' 

6.  AHemative  uses  (§290.62) 

6.  Rebuilding  (§290.84). 

7.  Emergency  assistance  funds  (§290.86). 

8.  Determination  not  to  preserve  (§  290.88).  


Subpart  E— All  Multifamily  Housing 
Projects— Required  Actions 

§  290.40    Are  there  any  required  actions 
that  must  be  taken  in  the  disposition  of  all 
multifamily  housing  projects? 

Yes,  the  retjuirtMiients  regarding 
tenants  who  are  displaced  (explained  in 
§290.42),  unassisted  very  low-income 
tenants  (explained  in  §290.44),  and 
nondiscrimination  against  Section  8 
certificate  holders  and  voucher  holders 
(explained  in  §  290.4r)),  apply  in  the 
disposition  of  all  multifamily  housing 
projects. 

§  290.42    What  actions  must  be  taken 
concerning  tenants  who  are  displaced  by 
the  disposition  of  a  multifamily  housing 
project? 

(a)  Scnpn  ofsi'ction  Tliis  section 
applies  to  all  HUD-owned  multifamily 
housing  projects  and  all  multifamily 
housing  projects  subject  to  HUD-held 
mortgages.  When  HUD  is  not  the 
mortgagee-in-possession  or  owner,  the 
owner  of  the  project  shall  comply  with 
this  section,  if  HUD  has  authorized  the 
demolition  of.  repairs  to,  or  conversion 
of  the  use  of  the  multifamilv  housing 
project. 

(b)  Minimizing  displacement. 
Consi.stent  with  the  other  goals  and 
objectives  of  this  part,  all  reasonable 
steps  shall  be  taken  to  minimize  the 
displacement  of  persons  (families, 
individuals,  busine.sses,  and  nonprofit 
organizations)  from  a  project  covered  by 
this  part.  If  displacement  or  temporary 
relocation  will  occur  in  connection  with 
the  disposition  of  a  project,  HUD  may 
require  the  purchaser  of  the  project  to 
provide  assistance  in  accordance  with 
this  section. 

(c)  Relocation  assistance  at  non-UHA 
levels.  Whenever  the  displacement  of  a 
residential  tenant  (family  or  individual) 
occurs  in  connection  with  the 
management  or  disposition  of  a 
multifamily  project,  but  is  not  subject  to 
paragraph  (d)  of  this  set:tion  (e.g..  occurs 
as  a  direct  result  of  HUD  repair  or 
demolition  of  all  or  a  part  of  a  HUD- 
owned  multifamily  project  or  as  a  direct 
result  of  the  foreclosure  of  a  HUD-held 
mortgage  on  a  multifamily  housing 
project  or  sale  of  a  HUD-owned  project 
without  federal  financial  assistance),  the 
displaced  tenant  shall  be  eligible  for  the 
following  relocation  a.ssistance: 

(1)  Advance  written  notice  of  the 
expected  displacement.  The  notice  shall 
be  provided  at  least  60  days  before 
displacement,  describe  the  assistance 
and  the  procedures  for  obtaining  the 
assistance,  and  contain  the  name, 
address  and  phone  number  of  an  official 
responsible  for  providing  the  assistance; 

(2)  Other  advisory  services,  as 
appropriate,  including  counseling, 


mferrals  to  suitable  (and  where 
appropriate,  accessible),  decent,  safe, 
and  sanitarv'  replacement  housing,  and 
fair  housing-related  advisory  .services; 

(3)  Payment  for  actual  reasonable 
moving  expenses,  as  determined  by 
HUD; 

(4)  For  displaced  eligible  families  and 
individuals — 

(i)  The  opportunity  to  relocate  to  a 
suitable  (and  where  appropriate, 
accessible),  decent,  safe,  and  sanitary 
dwelling  unit  in  a  HUD-owned 
multifamily  project,  in  a  public  housing 
project,  or  in  another  HUD  subsidized 
multifamily  housing  project;  or 

(ii)  A.ssistance  under  the  Section  « 
Certificate  program  (see 
§882.209(a)(4)(ii)(B)  of  this  title)  or  the 
Housing  Voucher  program  (see 
§  887.155(c)  of  this  title),  if  the 
assistance  is  available:  and 

(5)  Such  other  federal.  State  or  local 
assistance  as  may  be  available. 

(d)  Helocation'assistance  at  UFA 
levels — (1)  General.  Whenever 
assistance  under  24  CFR  part  88G. 
subpart  C  (or  other  federal  financial 
assistance,  as  defined  in  49  CFR  24.2(j)) 
is  provided  in  connection  with  the 
purchase,  demolition,  or  rehabilitation 
of  a  multifamily  property  by  a  third 
party,  any  resulting  displacement  is 
subject  to  paragraph  (d)  of  this  section. 
A  displaced  person  (defined  in 
paragraph  (d)(3)  of  this  section)  must  be 
provided  reloc;ation  assistance  at  the 
levels  described  in,  and  in  ac,cordance 
with  the  requirements  of,  the  URA, 
implementing  regulations  at  49  CFR  part 
24.  and  this  section. 

(2)  Definition  of  "initiation  of 
negotiations".  Under  the  UR.\,  for 
purposes  of  determining  the  method  for 
computing  the  replacement  housing 
assi.sfance  to  be  provided  to  a  residential 
tenant  displaced  as  a  din-ct  rf;su!J  of 
privately  undertaken  rehnh;!;;.!tion. 
demolition,  or  acquisition  of  the  real 
property,  the  term  "initiation  of 
negotiations"  means  the  transfer  of  title 
to  the  purchaser. 

(3)  Definition  of  displaced  person,  (i) 
The  term  "displaced  person  "  means  any 
person  (family,  individual,  business,  or 
nonprofit  organization)  that  moves  from 
the  real  property,  or  moves  personal 
property  from  the  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation  or  demolition 
for  a  federally  assisted  project.  This 
includes,  but  is  not  limited  to: 

(A)  .\  person  that  moves  permanently 
from  the  real  property  after  receiving 
notice  requiring  such  move,  if  the  move 
occurs  on  or  after  the  date  of  the  transfer 
of  title  to  the  purchaser. 

(B)  Any  person  that  HUD  determines 
was  displaced  as  a  direct  result  of 


acquisition,  rehabilitation  or  demolition 
for  an  assisted  project. 

(C)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the  transfer 
of  title  to  the  purchaser,  if  the  move 
occurs  before  the  tenant  is  provided 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  .sanitary,  and 
where  appropriate,  accessible  dwelling 
in  the  same  building/complex,  under 
reasonable  terms  and  conditions,  upon 
completion  of  the  project.  Such 
reasonable  terms  and  conditions  shall 
include  a  monthly  rent,  including 
estimated  average  monthly  utility  costs, 
that  does  not  exceed  the  greater  of  the 
tenant's  monthly  rent  before  transfer  of 
title  to  the  purchaser  and  estimated 
average  monthly  utility  costs,  or  that  is 
affordable.as  defined  in  this  part. 

(D)  A  tenant-occupant  of  a  dwelling 
unit  who  is  required  to  relocate 
temporarily  for  the  project,  but  dots  not 
return  to  the  building/complex,  if  either 
the  tenant  is  not  offered  payment  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  or  other 
conditions  of  the  temporary  reloi  atinn 
are  not  rea.sonable. 

(E)  A  tenant-occupant  who  moves 
from  the  building/complex  permanently 
after  he  or  she  has  been  required  to 
move  to  another  unit  in  the  same 
building/complex  for  the  projiM;t.  if 
either  the  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(ii)  Notwithstanding  the  provisions  ol 
paragraph  (d)(3)(i)  of  this  section,  a 
person  does  not  qualify  as  a  "displaced 
person"  if: 

(A)  The  person  is  excluded  under  49 
CFR  24.2(g)(2). 

(B)  The  person  has  been  evicted  for  a 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal.  State,  or  local  law, 
or  other  good  cause,  and  HUD 
dutennines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relo<:ation 
assistance. 

(C)  The  person  moves  into  the 
property  after  transfer  of  title  to  the 
purchaser. 

(D)  HUD  determines  that  the  person    - 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project. 

(e)  Temporary  relocation  (i'RA  and 
non-URA  relocation  assistancel. 
Residential  tenants,  who  will  not  b«« 
required  to  move  permanently,  but  who 
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must  relocate  temporarily  (e.g..  to 
permit  property  repairs),  shall  be 
provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  monthly  rent  or  utility 
costs.  The  party  responsible  for  this 
requirement  may.  at  its  option,  perform 
the  services  involved  in  temporarily 
relocating  the  tenants  or  pay  for  such 
services  directly;  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of  the  date  and  approximate 
duration  of  the  temporary  relocation; 
the  suitable  (and  where  appropriate, 
accessible),  decent,  safe,  and  sanitary 
housing  to  be  made  available  for  the 
temporary  period:  the  terms  and 
conditions  under  which  the  tenant  may 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
building/complex  following  completion 
of  the  repairs;  and  the  right  to  financial 
assistance  provided  under  paragraph 
(e)(1)  of  this  section. 

(f)  Appeals.  If  a  person  disagrees  with 
the  purchaser's  determination 
concerning  the  person's  eligibility  for 
relocation  assistance  or  the  amount  of 
the  assistance  for  which  the  person  is 
eligible,  the  person  may  file  a  written 
appeal  of  that  determination  with  the 
owner  or  purchaser.  A  person  who  is 
dissatisfied  with  the  purchaser's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  decision  to  the  HUD  Field  Office 
responsible  for  administering  the  URA 
in  the  area. 

§  290.44    Wtiat  actions  must  be  taken 
concerning  very  low-tncome  tenants  in  the 
disposition  of  a  multHamtly  housing 
project? 

HUD  will  require  that  for  a  period  of 
2  years,  beginning  upon  the  date  of 
disposition  of  a  multifamily  housing 
project,  the  rent  for  any  unit  occupied 
by  a  very  low-income  family,  that  is  a 
preexisting  tenant  and  that  would  be 
required  to  pay  a  rent  that  is  more  than 
30  percent  of  the  adjusted  income  (as 
defined  in  part  813)  of  the  family,  may 
not  be  increased  above  the  rent  charged 
immediately  before  the  acquisition. 
Such  a  family  will  also  be  considered 
displaced  for  purposes  of  the 
preferences  for  as.sistance  under 
sections  6(c)(4)(A)(i).  8(dMl)(A)(i).  and 
8(o)(3KB)  of  the  United  States  Housing 
Act  of  1937. 


§  290.46    What  restrictions  concerning 
nondiscrimination  against  Section  8 
certificate  holders  and  voucher  holders 
apply  In  the  disposition  of  a  muHifamUy 
housing  project? 

The  purchaser  of  any  multifamily 
housing  project  shall  not  refuse 
unreasonably  to  lease  a  dwelling  unit 
offered  for  rent,  offer  to  sell  cooperative 
stock,  or  otherwise  discriminate  in  the 
terms  of  tenancy  or  cooperative 
purchase  and  sale  because  any  tenant  or 
purchaser  is  the  holder  of  a  Certificate 
of  Family  Participation  or  a  Voucher 
under  Section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f). 
or  any  successor  legislation.  This 
provision  is  limited  in  its  application, 
for  tenants  or  applicants  with  Section  8 
Certificates  or  their  equivalent  (other 
than  Vouchers),  to  those  units  which 
rent  for  an  amount  not  greater  than  the 
Section  8  Fair  Market  Rent,  as 
determined  by  HUD.  The  purchaser's 
agreement  to  this  condition  must  be 
contained  in  any  contract  of  sale  and 
also  may  be  contained  in  any  regulatory 
agreement,  use  agreement,  or  deed 
entered  into  in  connection  with  the 
disposition. 

Subpart  F— Siibsidized  Projects- 
Basic  arid  Alterrurtive  Actions  to 
Facilitate  Disposition 

§  290.54    What  are  the  basic  actions  that 
may  t>e  taken  in  the  disposition  of  a 
subsidized  pro)flct? 

The  basic  assistance  that  HUD  will 
provide  and  the  basic  restrictions  HUD 
will  require  in  the  disposition  of  a 
subsidized  project  depend  upon  the 
profile  of  the  project's  units  and  tenants, 
as  follows: 

(a)  Assisted  units — provision  of 
project-based  Section  8  assistance. 
Except  as  noted  in  §  290.56.  and  to  the 
extent  budget  authority  is  available. 
HUD  will  provide  project-based  Section 
8  assi.stance  to  assist  at  least  all  of  a 
subsidized  project's  units  that  were 
covered,  before  acquisition  or 
foreclosure,  by  the  rent  subsidies  (Rent 
Supp.  RAP,  Sec.  23,  project -based 
Sec;tion  8)  included  in  the  definition  of 
a  subsidized  project. 

(b)  Assisted  units — tenant  eligibility 
restrictions.  The  contract  for  project- 
based  Section  8  assistance  in 
accordance  with  paragraph  (a)  of  this 
section,  will  provide  that  when  a 
vacancy  occurs  in  any  unit  that  requires 
such  assistance,  but  which  was 
occupied  by  a  family  ineligible  for  such 
assistance,  the  owner  will  lease  the 
available  unit  to  a  family  that  is  eligible 
for  the  assistance. 

(c)  Unassisted  units — use  and  rent 
restrictions.  HUD  will  require  use  or 
rent  restrictions  on  BMIR,  236.  or  202 


subsidized  projects  to  ensure  that  units 
that  were  not  covered  before  acquisition 
or  foreclosure  by  Rent  Supp.  RAP.  Sec 
23.  or  project-based  Section  8  rent 
subsidies  remain  available  and 
affordable  for  the  remaining  useful  life 
of  the  project. 

§  290.56    What  alternatives  to  the  basic 
actions  are  available  in  tt>e  disposition  o! 
subsidized  projects? 

In  the  disposition  of  a  subsidized 
project,  HUD  may  take  the  following 
alternative  actions  instead  of  the  basic 
actions  listed  in  §290.54: 

(a)  Unit  substitution:  Assistance  to,  or 
restrictions  on.  units  in  unsuhsidized 
projects  instead  of  assistance  to  unita  in 
subsidized  projects.  In.stead  of  providing 
project-based  Section  8  assistance  as 
required  by  §  290.54(a).  HUD  may,  in 
unsuhsidized  projects  located  in  the 
same  market  area,  provide  project-based 
Section  8  assistance  to  units  to  be 
occupied  by  very  low-income  persons. 
or  impose  use  and  rent  restrictions  to 
as.sure  that  units  remain  available  to  and 
affordable  by  very  low-income  families 
for  the  remaining  useful  life  of  the 
project.  When  this  unit  substitution 
procedure  is  used,  the  total  number  of 
unsuhsidized  project  units  provided 
with  assistance  and/or  placed  under  use 
and  rent  restrictions  must  be  at  least 
equal  to  the  number  of  subsidized 
projects  units  that  would  have  received 
project-based  Section  8  in  the  absence  of 
unit  substitution.  In  addition.  HUD  will 
make  tenant-based  Section  8  assistance 
available  to  low-income  families 
residing  in  the  subsidized  project's  units 
that  would  have  received  project-ba.sed 
Section  8  assistance  if  this  unit 
substitution  alternative  had  not  been 
used. 

(b)  Substitution  of  tenant-hosed 
Section  8  assistance  to  low-incnme 
families  instead  of  project-hiisrd 
as&istance  to  units.  Instead  of  providing 
project-based  Section  8  assistance  as 
required  under  §  290.54(a).  HLT)  may 
enter  into  annual  contribution  contracts 
with  public  housing  ageiicies  to  provide 
tenant-based  Section  8  assistance  to  all 
low-income  families  who  reside,  on  the 
date  that  the  pTo]evi  is  acquired  by  a 
purchaser  other  than  HLT),  in  units  that 
would  have  been  eligible  for  the  projeti- 
based  Section  8  assistance  under 
§290.54.  Tenant-based  Section  8 
a,ssistance  may  be  used  in  this  way  as 

a  substitute  for  project-based  Section  8 
assistance  in  not  more  than  10  percent 
of  the  aggregate  number  of  subsidized 
project  units  disposed  of  by  HUD  in  any 
fi.scal  year,  and  only  if  HUU  determines 
that  there  is  available  in  the  market  area 
in  which  the  project  is  located  an 
adequate  supply  of  habitable,  affordable 


housing  for  very  low-income  families 
and  other  low-income  families  using 
tenant-based  assi.stance.  The  number  of 
units  eligible  for  this  form  of 
substitution  within  the  10  percent  limit 
will  be  estimated  at  the  beginning  of 
each  fiscal  year,  taking  ijito 
con.sideration  the  aggregate  nunil)er  of 
subsidized  project  units  disposed  of  by 
HUD  in  the  immediately  preceding 
fiscal  year  and  the  disposition  activity 
planned  for  the  current  fiscal  year. 

(c)  Additional  actiotis  under  stihpart 
H.  Instead  of.  or  in  addition  to. 
providing  projecl-br,sed  Section  8 
as.sistance  in  the  disposition  of  a 
subsidized  proje«:t  as  required  under 
§  290.54(a),  HUD  may  make  use  of  the 
additional  actions  to  facilitate  the 
disposition  of  multifamily  housing 
projects  permitted  in  subpart  H  of  this 
part. 

Subpart  G — Unsubsidized  Projects — 
Basic  and  Alternative  Actions  to 
Facilitate  Disposition 

§  290.64    What  are  the  basic  actions  that 
may  be  taken  in  the  disposition  of  an 
unsut>sidized  project? 

The  basic  assistance  that  HUD  will 
provide  and  the  basic  restrictions  HUD 
will  require  in  the  dispasition  of  an 
unsubsidized  project  depend  upon  the 
profile  of  the  project's  units  and  tenants, 
as  follows: 

(a)  Assi.'ited  units— provision  of 
project-based  Section  8  assistance. 
Except  as  noted  in  §  290.66,  and  to  the 
extent  budget  authority  is  available, 
HUD  will  provide  project-based  Section 
«  assi.stance  for  all  of  an  unsubsidized 
project's  units  that  weret:overed.  before 
acquisition  or  foref;losure,  by  an 
assistance  contract  under: 

(1)  The  new  construction  and 
sulxstantial  rehabilitation  program  under 
section  8(b)(2)  of  the  United  Slates 
Housing  Act  of  1937  (the  1937  Act)  (as 
in  effect  before  October  1,  1983); 

(2)  The  property  disposition  program 
under  section  8(b')  of  the  1937  Act; 

(3)  The  project-lw.sed  certificate 
program  under  section  8  of  the  1937 
Act; 

(4)  The  moderate  rehabilitation 
program  under  section  8(e)(2)  of  the 
1937  Act; 

(5)  Section  23  of  the  1937  Act  (as  in 
effect  before  January  1. 1975); 

(6)  The  rent  .supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(7)  Section  8  of  the  1937  Act, 
following  conversion  from  assistance 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  19B5. 

(h)  LMSA-assisted  units — provision  of 
trnant-based  section  8  assisiance.  HUD 


will  provide  tenant-based  Section  8 
assistance  for  families  that  are 
preexisting  tenants  of  unsubsidized 
projects  in  units  that,  immediately 
before  foreclosure  or  acquisition  of  the 
project  by  HUD.  were  covered  by  an 
assistance  contract  under  the  loan 
management  set-aside  program  under 
.section  8(b)  of  the  United  States 
Housing  Act  of  1937 

§  290.66    What  alternatives  to  the  basic 
actions  are  available  in  the  disposition  of 
unsubsidized  projects? 

In  disposing  of  an  unsubsidized 
project.  HUD  may  take  the  following 
alternative  actions  instead  of  the  basic 
actions  listed  in  §  290.64: 

(a)  Substitution  of  tenant-based 
Section  8  assjstance  to  low-income 
families  instead  of  project-based 
assistance  to  units.  Instead  of  providing 
project-based  Section  8  assistance  as 
required  under  §290.64.  HUD  may  enter 
into  annual  contribution  contracts  with 
public  housing  agencies  to  provide 
tenant-based  Section  8  assistance  to  all 
low-income  families  who  reside,  on  the 
date  that  the  project  is  acquired  by  a 
purchaser  other  than  HUD,  in  units 
eligible  for  the  project-based  Section  8 
assistance  under  §290.64.  Tenant-based 
Section  8  assistance  may  be  used  in  this 
way  as  a  substitute  for  project-ba.sed 
Section  8  assistance  only  if  HUD 
determines  that  there  is  available  in  the 
market  area  in  which  the  project  is 
located  an  adequate  supply  of  habitable, 
affordable  housing  for  very  low-income 
families  and  other  low-income  families 
using  tenant-based  assistance. 

(b)  Additional  actions  under  subpart 
H.  Instead  of.  or  in  addition  to. 
providing  project-based  Section  8 
assistance  in  the  disposition  of  an 
unsubsidized  project  as  required  under 
§290.64.  HUD  may  make  u.se  of  the 
additional  ;)ssis;,ince  and  restrictions  for 
the  dispo.sitioii  of  multifamily  housing 
projects  permitted  in  subpart  H  of  this 
part. 

Subpart  H— All  Multifamily  Housing 
Projects— Additional  Actions  to 
Facilitate  Disposition 

§  290.70    What  guidelines  will  HUD  apply  in 
determining  which  additional  actions  to 
take  in  the  disposition  of  a  multltamily 
housing  project? 

The  additional  actions  to  facilitate 
disposition  available  under  this  subpart 
are  intended  to  replace,  supplement  or 
make  more  cost  effective  the  Section  8 
assi.stance  that  would  otherwise  be 
required,  and  are  to  be  provided  in  a 
manner  consistent  with  the  goals  of 
§  290.3  and  unless  otherwise  noted: 

(a)  On  terms  that  will  ensure  that  at 
least  the  units  in  the  project  otherwise 


required  to  receive  project-based 
Section  8  assistance  in  accordance \vith 
§  290.54(a)  (for  a  subsidized  project)  and 
§  290.64(a)  (for  an  unsubsidized  project) 
are  available  to  and  affordable  by  low- 
income  persons  for  the  remaining  useful 
fife  of  the  project,  with  use  or  rent 
restrictions  as  HUD  may  prescribe;  and 

(b)  With  tenant-based  Section  8 
assistance  to  any  very  low-income 
families  who  would  have  received 
project-based  assistance  under  Section  8 
in  accordance  with  §  290.54(a)  (for  a 
subsidized  project)  and  §  290.64(a)  (for 
an  unsubsidized  project),  but  bec-ause  of 
action  taken  under  subpart  H  of  this 
part,  did  not  receive  such  assistance, 
and  are  left  residing  in  units  of  the   ' 
project  with  rents  that  exceed  the 
amount  payable  as  rent  under  section 
3(a)  of  the  United  States  Housing  Act  of 
1937  for  very  low-income  families. 

§  290.72    May  HUD  reduce  the  sales  price 
for  a  project? 

HUD  may  reduce  the  selling  pric-e  of 
a  project.  The  sales  price  for  a  project 
will  be  rea.sonably  related  to  the 
intended  use  of  the  property  as 
affordable  housing  for  very  low-income 
tenants  after  sale,  any  rehabilitation 
requirements  for  the  project,  the  rents 
for  units  in  the  project  thatxan  be 
.supported  by  the  market,  the  amount  of 
project-based  Section  8  assistance  being 
made  available  by  HUD  in  the 
disposition  of  the  project,  the 
occupancy  profile  of  the  project 
(including  family  size  and  income  levels 
for  tenant  families),  and  any  other 
factors  that  the  Department  considers 
appropriate. 

§  290.74    May  HUD  require  additional  use 
and  rent  restrictions? 

Consistent  with  the  guidelines  in 
§290.70,  HUD  may  reqcirt-  units  in  n 
proje- 1  to  be  subject  to  use  or  rt-nt 
restrictions  to  provide  that  the  i:    Its  will 
be  available  to  and  affordable  by  io;v- 
and  very  low-income  persons  for  the 
remaining  u.sefu!  life  of  the  project. 

§  290.76    May  HUD  provide  short-term 
loans  to  facilitate  the  sale  of  a  project? 

HUD  may  provide  short-term  loans  to 
facilitate  the  sale  ofa  HUD-owned 
multifamily  housing  project  if: 

(a)  Authority  for  such  loans  is 
provided  in  advance  in  an  appropriation 
Act; 

(b)  The  loan  has  a  term  of  not  more 
than  5  w.ars: 

(c)  HUD  determines,  based  upmn  • 
documentation  provided  by  the 
purchaser,  that  the  purchaser  has 
obtained  a  commitment  of  permanent 
financing  to  replace  the  short-tenn  loan 
from  a  lender  who  meets  standards 
established  by  the  Departnjent;  and 
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(d)  The  temis  of  the  loan  are 
consistent  with  prevailing  practices  in 
the  marketplace  or  the  provision  of  the 
loan  results  in  no  cost  to  the 
Government,  as  defined  in  section  502 
of  the  Congressional  Budget  Act  of  1974. 

§  290.78    Under  what  conditions  may  HUD 
provide  up-front  grants? 

For  a  HUD-owned  multifamily 
housing  project.  HUD  may  utilize  the 
hudget  authority  provided  for  contracts 
issued  under  this  part  for  project-based 
Section  8  assistance  to  (in  addition  to 
providing  project-based  Section  8  rental 
assistance)  provide  up-front  grants  for 
the  neces.sary  cost  of  rehabilitation  and 
other  HUD-approved  related 
development  costs  to  reduce  the  level  of 
Se<.tion  8  contract  rents  if  HUD 
determines  that  action  under  this 
section  is  more  cost-effective  than 
providing  project-based  Section  8 
assistance  in  accordance  with 
§  290.54(a)  (for  a  subsidized  project)  and 
§  290.64(a)  (for  an  unsubsidized 
project). 

§  290.80    Wtiat  additional  tenant-based 
assistance  may  HUD  offer? 

To  facilitate  the  sale  of  a  multifamily 
housing  project,  HUD  may  make  tenant- 
based  Section  8  assistance  available  to 
families  eligible  to  receive  such 
assistance  residing  in  a  multifamily 
housing  project  that  do  not  otherwise 
qualify  for  project-based  assistance. 

§290.82    Howmay  HUD  provide  for 
altemative,uses  of  units  in  ttie  disposition 
of  a  multifamily  housing  project? 

(a)  In  gt^nernl.  Notwithstanding  any 
other  provision  of  law,  after  providing 
notice  to  and  an  opportunity  for 
comment  by  preexisting  tenants,  HUD 
may  allow  up  to: 

(1)  10  percent  of  the  total  number  of 
rental  housing  units  in  multifamily 
housing  projects  that  are  disposed  of  by 
the  Department  during  any  fiscal  year  to 
be  made  available  for  uses  other  than 
rental  or  cooperative  uses,  such  as,  low- 
income  homeownership  opportunities, 
or  in  any  particular  project,  community 
space,  office  space  for  tenant  or 
housing-related  serv  ice  providers  or 
security  programs,  or  small  business 
uses,  if  such  u.ses  benefit  the  tenants  of 
the  project;  and 

(2)  5  percent  of  the  total  number  of 
rental  housing  units  in  multifamily 
housing  projects  that  are  disposed  of  by 
the  Department  during  any  fiscal  year  to 
be  used  in  any  manner,  if  HUD  and  the 
unit  of  general  local  government  or  area- 
wide  governing  body  determine  that 
such  use  will  further  fair  housing, 
community  development,  or 
neighborhood  revitalization  goals. 


(b)  Computation  of  number  of  eligible 
units.  The  number  of  units  eligible  for 
alternate  uses  in  any  fiscal  year  will  be 
determined  at  the  beginning  of  the  fiscal 
year  as  the  applicable  percentages  in 
paragraph  (a)  (1)  or  (2)  of  this  section 
[i.e.,  either  10  percent  or  5  percent)  of 
the  estimated  total  number  of  units  to  be 
disposed  of  in  the  fiscal  year,  taking  into 
consideration  the  total  number  of  units 
in  multifamily  housing  projects 
disposed  of  by  the  Department  in  the 
immediately  pre<:eding  fiscal  year,  and 
the  extent  of  the  disposition  activity 
planned  in  the  current  fiscal  year. 

(c)  Displacement  protection.  HUD 
may  take  actions  under  paragraph  (a)  of 
this  se<:tion  only  if: 

(1)  Tenant-based  Section  8  assistance 
is  made  available  to  each  family  eligible 
for  such  assistance  residing  in  the 
project  that  is  displaced  as  a  result  of 
such  actions;  and 

(2)  HUD  determines  that  sufficient 
habitable,  affordable  rental  housing  is 
available  in  the  market  area  in  which 
the  project  is  located  to  ensure  use  of 
suth  assistance. 

§  290.84    What  disposition  assistance  may 
t>e  available  to  rebuild  a  multifamily 
housing  project? 

(a)  Notwithstanding  any  provision  of 
section  8  of  the  United  States  Housing 
Act  of  1937,  HUD  may  provide  project- 
based  assistance  up  to  the  levels 
required  in  §  290.54(a)  (Tor  a  subsidized 
project)  and  §  290.64(a)  (for  an 
unsubsidized  project)  to  support  the 
rebuilding  of  a  HUD-owned  multifamily 
housing  project  rebuilt  or  to  be  rebuilt 
(in  whole  or  in  part  and  on-site,  off-.site, 
or  in  a  combination  of  both)  in 
connection  with  a  disposition  under 
this  part,  if  HUD  determines  all  of  the 
following: 

(1)  The  project  is  not  being 
maintained  in  a  decent,  safe,  and 
sanitary  condition; 

(2)  The  costs  to  HUD  for  rebuilding 
are  such  that  the  monthly  debt  service 
needed  to  amortize  the  cost  of  relocating 
tenants,  demolition,  site  preparation, 
rebuilding,  operating  expenses,  and  a 
reasonable  return  to  the  purchaser 
cannot  be  provided  with  rents  that  are 
within  120  percent  of  the  most  recently 
published  Section  8  Fair  Market  Rents 
for  Existing  Housing  (24  CFR  part  888, 
subpart  A),  and  would  be  less  expensive 
than  rehabilitation; 

(3)  The  unit  of  general  local 
government  in  which  the  project  is 
located  approves  the  rebuilding  and 
makes  a  financial  contribution  or  other 
commitment  to  the  project  determined 
by  HUD  to  be  satisfactory; 

(4)  The  rebuilding  is  a  part  of  a  local 
neighborhood  revitalization  plan 


approved  by  the  unit  of  general  local 
government. 

(b)  The  provisions  of  §  290.42  apply  to 
any  tenants  of  the  project  who  are 
displaced  through  an  action  taken  under 
paragraph  (a)  of  this  section. 

§  290.86    What  emergency  assistance 
funds  may  be  provided  to  tenants? 

HUD  may  make  arrangements  with 
State  agencies  and  units  of  general  local 
government  of  States  receiving 
emergency  assistance  under  part  A  of 
title  IV  of  the  Social  Security  A(.t  for  the 
provision  of  assistance  under  that  Act 
on  behalf  of  eligible  families  who  would 
reside  in  any  multifamily  housing 
projects. 

§  290.88    Under  what  circumstances  may 
HUD  make  a  determination  not  to  preserve 
a  project  or  a  part  of  a  project? 

HUD  may  determine  to  demolish,  or 
otherwise  dispose  of,  a  HUD-owned 
nuiltifamily  housing  project,  or  any 
portion  of  such  a  project,  or  to  fort>close 
a  HUD-held  mortgage  on  a  multifamily 
housing  project,  without  ensuring  its 
continued  availability  as  affordable 
rental  or  cooperative  housing  for  low- 
and  very  low-income  families  under 
appropriate  circumstances  which  may 
include  one  or  more  those  listed  in 
paragraphs  (a)  through  (g)  of  this 
section.  If  HUD  decides  not  to  preserve 
an  occupied  multifamily  housing 
project  at  a  foreclosure  sale  or  sale  of  a 
HUD-owned  project,  tenants  must  be 
provided  relocation  assistance  as 
described  in  §290.42. 

(a)  The  costs  to  HUD  of  rehabilitation 
are  such  that  the  monthly  debt  service 
needed  to  amortize  the  cost  of 
rehabilitation,  operating  expenses,  and  a 
reasonable  return  to  the  purchaser 
cannot  be  provided  with  rents  that  are, 
for  subsidized  and  formerly  subsidized 
projects,  within  120  percent  of  the  most 
recently  published  Section  8  Fair 
Market  Rents  for  Existing  Housing  (24 
CFR  part  888,  subpart  A)  or,  for 
unsubsidized  and  formerly 
unsubsidized  projects,  within  rents 
obtainable  in  the  ma.'-ket. 

(b)  Construction  is  sub.stantially 
incomplete. 

(c)  Preservation  is  not  feasible  befuiuse 
of  environmental  factors  that  cannot  be 
mitigated  by  HUD  or  the  purchaser.  For 
example,  when  the  project  is  located  on 
a  site  that  cannot  be  made  to  comply 
with  the  Section  8  Site  and 
Neighborhood  standards  in  24  CFR 
886.307(k)  because  of  factors  that 
adversely  affect  the  health,  safety  and 
general  welfare  of  residents  such  as  air 
pollution;  smoke;  mud  slides;  fire  or 
explosion  hazards.  Preservation  may 
also  be  infeasible  because  of 
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significantly  deteriorated  surrounding 
neighborhood  conditions  with 
inadequate  police  or  fire  protection; 
high  crime  rates;  dnig  infestation:  or 
lack  of  public  community  services 
needed  to  support  a  safe  and  healthy 
living  environment  for  residents. 

(d)  HUD  determines  the  project  is 
unfit  for  rehabilitation. 

(e)  Rehabilitation  would  cost  more 
than  constructing  comparable  new 
housing. 

(f)  A  reduction  in  the  number  of  units 
in  the  project  will  enhance  long-term 
project  viability,  for  example, 
demolition  of  a  building  to  provide 
space  for  a  playground,  open  space,  or 
combining  one-bedroom  units  to  create 
larger  units  for  families. 

(g)  Continued  preservation  of  the 
project  as  rental  or  cooperative  housing 
is  not  compatible  with  State  or  local 
land  use  plans  for  the  area  in  which  the 
project  is  located. 

Subpart  I— Sale  of  HUD-Held 
Multifamily  Mortgages 

§290.100    What  is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to  set 
out  HUD's  policy  regarding  the  sale  of 
subsidized  and  unsubsidized  HUD-held 
mortgages.  Except  as  otherwise 
provided  in  §  290.106(a)(2).  the 
Department  will  sell  these  mortgages  on 
a  competitive  basis.  HUD  retains  full 
discretion  to  offer  any  qualifying 
mortgage  for  sale  and  to  \\  ithhold  or 
withdraw  any  offered  mortgage  from 
sale.  However,  when  a  qualifying 
mortgage  is  offered  for  sale,  the 
procedures  set  out  in  this  part  w  ill 
govern  the  sale, 

§  290.1 02    What  effect  does  this  subpart 
have  on  the  applicability  of  Civil  Rights 
requirements? 

Nothing  in  this  subpart  relieves  HUD 
or  housing  that  receives  federal 
financial  assistance  from  federal  civil 
rights  requirements,  including  section 
504  of  the  Rehabilitation  Act.  Title  VI  of 
the  Civil  Rights  Act  of  1964.  Title  VIII 
of  the  Civil  Rights  Act  of  1968.  the  Age 
Discrimination  Act  of  1975.  Executive 
Order  11063.  and  related  regulations 
and  requirements.  This  includes 
housing  in  which  less  than  50%  of  the 
units  are  receiving  housing  assistance 
payments  under  either  Section  23  or 
Set;tion  8  of  the  United  States  Housing 
Act  of  1937  and  housing  in  which  the 
rent  of  any  unit  is  paid  by  a  Section  8 
certificate  or  voucher. 


§  290.104    What  tenant  protections  will 
apply  in  the  sale  of  HUD-held  subsidized 
mortgages? 

HUD  will  only  sell  subsidized 
mortgages  if  the  sale  is  part  of  a 
transaction  that  will  ensure  that  the 
project  subject  to  the  mortgage  will 
continue  to  operate,  at  least  until  the 
maturity  date  of  the  mortgage,  in  a 
manner  that  will  provide  rental  housing 
on  terms  at  least  as  advantageous  to 
existing  and  future  tenants  as  the  terms 
required  by  the  program  under  which 
the  mortgage  was  insured  prior  to  it.s 
assignment. 

§  290.106    How  will  HUD  sell  current 
subsidized  mortgages? 

HUD  will  sell  current  mortgages,  as 
follows: 

(a)  Current  mortgages  with  FHA 
mortgage  insurance  will  be  sold  either: 

(1)  On  a  competitive  basis  to  FHA- 
approved  mortgagees;  or 

(2)  On  a  negotiated  basis,  to  State  or 
local  governments,  or  to  a  group  of 
investors  that  includes  an  agency  of  a 
State  or  local  government,  if: 

(i)  The  terms  of  the  sale  include  an 
agreement  by  the  State  or  local 
government,  or  an  agency  of  the  State  or 
local  government,  to: 

(A)  Act  as  mortgagee  or  owner  of  a 
beneficial  interest  in  the  mortgage;  and 

(B)  Ensure  that  the  project  will 
maintain  occupancy  by  the  tenant  group 
originally  intended  to  be  served  by  the 
suhsidized  housing  program;  and 

(ii)  The  sales  price  is  the  best  price 
that  HUD  can  obtain  from  an  agency  of 
a  State  or  local  government  while 
maintaining  occupancy  for  the  tenant 
group  originally  intended  to  be  served 
by  the  subsidized  housing  program. 

(b)  Current  mortgages  without  FHA 
mortgage  insurance  will  be  sold  if  HLT) 
can  offer  protections  equivalent  to  those 
li.sted  for  an  insured  sale  in  paragraph 
(a)  of  this  section. 

§290.108    How  will  HUD  sell  delinquent 
subsidized  mortgages? 

Delinquent  mortgages  will  be  sold 
only  if.  as  part  of  the  sales  transaction: 

(a)  The  mortgages  are  restructured; 
and 

(b)  Either  FHA  mortgage  insurance  or 
equivalent  protections  are  provided. 

§290.110    What  is  HUD's  policy  for  selling 
HUD-held  unsubsidized  mortgages? 

HUD's  policy  for  selling  HUD-held 
unsubsidized  mortgages  is  as  follows: 

(a)  Current  mortgages  may  be  sold 
with  or  without  FHA  mortgage 
insurance. 

(b)  Delinquent  mortgages  may  be  sold 
without  FHA  mortgage  insurance. 
However,  delinquent  mortgages  will  not 
be  .sold  if: 


(1)  HUD  believes  that  foreclosure  is 
unavoidable;  and 

(2)  The  project  securing  the  mortgage 
is  otrtrupied  by  verv'  low-income  tenants 
who  are  not  receiving  housing 
as.sistance  and  would  be  hkely  to  pay 
rent  in  excess  of  30  percent  of  their 
adjusted  monthly  income  if  HUD  .sold 
the  mortgage. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

2.  The  authority  citation  for  24  CFR 
part  880  continues  to  read  as  follows: 

Authority:  42  I'.S.C:.  14:i7ii.  14I7(:,  14:i7f, 

:i5;}!>(d),  and  i3(>ii-i:»no. 

3.  Suction  886.302  is  nmeaded  by 
revising  the  definitions  of  the  terms 
"Eligible  project  or  project",  and 
"Owner",  to  read  as  follows: 

§  886.302    Definitions. 

H  •  *  *  * 

Eligible  protect  or  project.  A 
multifamily  housing  project  (see  24  CFR 
part  290):  ' 

(1)  For  which  the  disposition  in 
accordance  with  the  provisions  of  24 
CFR  part  290  involves  sale  with  Section 
8  housing  assistance  to  enable  the 
project  to  be  used,  in  whole  or  in  part, 
to  provide  housing  for  lower  income 
families;  and 

(2)  The  units  of  which  are  decent, 
safe,  and  sanitary. 

Owner.  The  purchaser,  including  a 
cooperative  entity  or  an  agency  of  the 
Federal  Government,  under  this  subpart, 
of  a  HUD-owned  project;  or  the 
purchaser,  including  a  cooperative 
entity  or  an  agency  of  the  Federal 
Government,  through  a  foreclosure  sale 
of  a  project  that  was  subject  to  a  HUD- 
held  mortgage. 
***** 

4.  Section  886.310  is  revised  to  read 
as  follows: 

§  886.310    Initial  contract  rents. 

HUD  will  establish  contract  rents  at 
le\"els  that,  together  with  other  le.sources 
available  to  the  purchasers,  provide 
sufficient  amounts  for  the  necessary 
costs  of  rehabilitating  and  operating  the 
multifamily  housing  project  and  do  not 
exceed  120  percent  of  the  most  recently 
published  Section  8  Fair  Market  Rents 
for  Existing  Housing  (24  CFR  part  888. 
subpart  A). 

5.  Section  886.311  is  revised  to  read 
as  follows: 

§  886.31 1    Term  of  contract 

The  contract  term  for  any  unit  shall 
not  exceed  15  years,  except  that  the 
term  may  be  less  than  15  years  as 
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provided  under  either  paragraph  (a)  or 
(h)  of  this  section. 

(a)  The  contract  term  may  (mj  less  than 
1.5  years  if  HUD  finds  that,  based  on  the 
rental  charges  and  financing  for  the 
multifamily  housing  project  to  \vhi(  h 
the  contract  relates,  the  financial 
viability  of  the  project  can  be 
maintained  under  a  contract  having  a 
term  less  than  1,5  years.  Where  a 
contract  of  less  than  1.5  years  is 
provided  under  this  paragraph,  the 
amount  of  rent  payable  by  tenants  of  the 
project  for  units  assisted  under  such  a 


contract  shall  not  exceed  the  amount 
payable  for  rent  under  section  3(a)  of  the 
United  States  Housing  Act  of  19.17  for 
a  period  of  at  least  15  years. 

(h)  The  contract  term  may  be  less  than 
15  years  if  the  assistance  is  provided 
under  a  contract  authorized  under 
section  6  of  the  HUD  Demonstration  Act 
of  199.1,  and  pursuant  to  a  disposition 
plan  imdertliis  part  for  a  project  that  is 
determined  by  the  HUD  to  be  otherwi.se 
in  compliance  with  this  part. 

fj.  .Section  88(i.319  is  revised  to  hmiI 
as  follows: 


§886.319     Responsibility  forcor»lract 
administration. 

HUD  is  responsible  for  administration 
of  the  Contract.  HUD  may  conlivn  I  will) 
another  entity  for  the  jxjrlormaricc  ol 
some  or  all  of  its  Contract 
administration  functions. 

DatPtl:  ()( '()lx;r  t:l,  1 '»').-,. 
Jeanne  K,  Kiigel, 

(Jt'ii'Ti)!  D'piitv  As^iytnnt  S''in:tnry  for 
Housing — ti'iliTal  housing  Commissioner 
|I"R  Doc.  't.".-,S0f);i  F'ili'i!  ;- 1-").-):  8:45  ;in)| 
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DEPARTMENT  OF  EDUCATION 

Bilingual  Education:  Systemwide 
Improvement  Grants 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority  for 
fiscal  year  (FY)  1996  and  following 
years. 

SUMMARY:  The  Secretary  proposes  a 
priority  for  FY  1996  and  following  years 
under  the  Bilingual  Education: 
Systemwide  Improvement  Grants 
program  authorized  under  title  VII  of 
the  Elementary  and  Se<;ondar>' 
Education  Act  of  1965,  as  amended  (the 
Act).  The  Secretary  takes  this  action  to 
implement  a  provision  of  this  Act  by 
focusing  Federal  financial  assistance  on 
an  identified  national  need.  The  priority 
i.s  intended  to  provide  financial 
assistance  to  local  educational  agencies 
(LEAs)  or  LEAs  in  collaboration  with 
institutions  of  higher  education  (IHEs), 
community-based  organizations  (CBOs), 
other  LEAs,  or  a  State  educational 
agency  (SEA)  to  implement  districtwide 
bilingual  education  programs  or  special 
alternative  instructional  programs  that 
will  serve  a  significant  number  of 
limited  English  proficient  (LEF) 
children  and  youth  in  one  or  more  LEAs 
with  significant  concentrations  of  these 
children  and  youth. 
DATES:  Comments  must  be  received  on 
or  before  April  3, 1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  prfority  should  be 
addressed  to:  Harry  Logel,  U.S. 
Department  of  Education,  600 
Independence  Ave.,  SVV.,  Room  5090, 
Switzer  Building,  Washington,  DC 
20202-6510.  Telephone:  (202)  20.5- 
55,10.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  B  p.m.,  Eastern  time, 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harrv  Logel.  Telephone:  (202)  205- 
5530. 

SUPPLEMENTARY  INFORMATION:  The 
Systemwide  Improvement  Grants      ^ 
program  is  a  new  program.  Under 
section  7115(a)  of  the  Act,  the  purpose 
of  the  program  is  to  assist  LEAs  or  LEAs 
in  collaboration  with  IHEs,  CBOs.  other 
LEAs,  or  an  SEA  to  implement 
districtwide  bilingual  education 


programs  or  special  alternative 
instructional  programs  to  improve, 
reform,  and  upgrade  relevant  programs 
and  operations,  within  an  entire  LEA, 
that  serve  a  significant  number  of  LEP 
children  and  youth  in  one  or  more  LEAs 
with  significant  concentrations  of  these 
children  and  youth. 

To  assist  those  LEAs  that  have  a 
significant  concentration  of  LEP 
children  and  youth,  the  Secretary 
proposes  to  require  that  to  be  eligible  for 
funding  the  project  must  serve  only 
LEAs  in  which  the  number  of  LEP 
students,  in  each  LEA  served,  is  at  least 
1,000  or  at  least  25  percent  of  the  total 
student  enrollment.  By  using  a  1,000  or 
25  percent  threshold,  the  Secretary  is 
targeting  those  LEAs  in  which  LEP 
students  constitute  a  major  portion  of 
the  LEAs'  programs  and  operations.  The 
Secretary  chose  to  allow  either  a 
number  or  a  f)ercentage  threshold  to 
include  small  and  large  school  districts 
with  .significant  concentrations  of  LEP 
students.  If  the  Secretary  had  used  only 
a  percentage  threshold,  some  of  the 
larger  districts  would  have  been 
excluded  from  participating  in  the 
program  even  though  they  had 
significant  numbers  of  LEP  students 
enrolled  in  their  districts.  Using  the 
1,000  or  25  percent  threshold, 
approximately  450  LEAs  would  be 
eligible  to  participate  under  this 
program.  The  number  of  eligible  LEAs  is 
based  on  data  from  the  Descriptive 
Study  of  Services  to  LEP  Students 
conducted  by  Development  Associates, 
Inc.,  in  1993. 

The  Secretary  will  announce  the  final 
priority  for  FY  1996  and  following  years 
in  a  notice  in  the  Federal  Register  at  a 
later  date.  The  final  priority  for  FY  1996 
and  following  years  will  be  determined 
by  response  to  this  notice,  available 
funds,  and  other  considerations  of  the 
Department.  Funding  of  particular 
projects  depends  on  the  availability  of 
funds,  the  nature  of  the  final  priority, 
and  the  quality  of  the  applications 
received.  The  publication  of  this 
propo.sed  priority  does  not  preclude  the 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  this  priority,  subject  to 
meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priority  docs 
not  solicit  applications.  A  notice  inviting 
Hpplicntions  under  this  competition  for  FY 


1996  will  be  publishe.d  in  the  Federal 
Register  following  publication  of  the  notice 
of  final  priority.  A  notice  of  final  priority  for 
FY  1995  for  this  program  is  published 
oLsewhen;  in  this  issue  of  the  Federal 
Register 

Priority 

Under  .section  7115(a)  of  the  Act,  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  proposes  to  fund 
under  this  competition  only 
applications  that  meet  this  absolute 
priority: 

Projects  that  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 
each  LEA  served,  is  at  least  1.000  or  at 
least  25  percent  of  the  total  student 
enrollment. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executi\;e  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  lo<:al 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  5611,  330  C 
Street,  SVV.,  Washington,  DC.  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Program  Authority:  20  U.S.C.  7425. 
(Catalog  of  Federal  Domestic  .Assistanci* 
Number  84.291  Bilingual  Education: 
Systemwide  Improvement  (irants) 

Dated:  February  6. 1995. 
Eugene  E.  Garcia, 

Dirnrtnr.  Office  nfUilingiitil  Education  und 

\tinority  Lanfuiagfts  Affairs. 

jFR  Doc.  95-5036  Filed  3-1-95;  8:45  i>mi 
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DEPARTMENT  OF  EDUCATION 

Bilingual  Education:  Systemwide 
Improvement  Grants 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fiscal 
year  (FY)  1995. 


SUMMARY:  The  Secretary  announces  a 
priority  for  FY  1995  under  the  Bilingual 
Education:  Systemwide  Improvement 
Grants  program  authorized  under  title 
VII  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended  (the 
Act).  The  Secretary  takes  this  action  to 
implement  a  provision  of  this  Act  by 
focusing  Federal  financial  assistance  on 
an  identified  national  need.  The  priority 
is  intended  to  provide  financial 
assistance  to  local  educational  agencies 
(LEAs)  or  LEAs  in  collaboration  with 
institutions  of  higher  education  (IHEs), 
community-ba.sed  organizations  (CBOs), 
other  LEAs,  or  a  State  educational 
agency  (SEA)  to  implement  districtwide 
bilingual  education  programs  or  special 
alternative  instructional  programs  that 
will  serve  a  significant  number  of 
limited  English  proficient  (LEP) 
children  and  youth  in  one  or  more  LEAs 
with  significant  concentrations  of  these 
children  and  youth. 

EFFECTIVE  DATE:  This  priority  takes  effect 
April  3. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Logel,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SVV.,  Room  5090,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5530.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Systemwide  Improvement  Grants 
program  is  a  new  program.  Under 
section  7115(a)  of  the  Act,  the  purpose 
of  the  program  is  to  assist  LEAs  or  LEAs 
in  collaboration  with  IHEs,  CBOs,  other 
LEAs,  or  an  SEA  to  implement 
districtwide  bilingual  education 


programs  or  special  alternative 
instructional  programs  to  improve, 
reform,  and  upgrade  rele\ant  programs 
and  operations,  within  an  entire  LEA, 
that  serve  a  significant  number  of  LEP 
children  and  youth  in  one  or  more  LEAs 
with  significant  concentrations  of  these 
children  and  youth. 

To  assist  those  LEAs  that  have  a 
significant  concentration  of  LEP 
children  and  youth,  the  Secretary 
requires  that  to  be  eligible  for  funding 
the  project  must  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 
each  LEA  served,  is  at  least  1,000  or  at 
least  25  percent  of  the  total  student 
enrollment.  By  using  a  1,000  or  25 
percent  threshold,  the  Secretary  is 
targeting  those  LEAs  in  which  LEP 
students  constitute  a  major  portion  of 
the  LEAs'  programs  and  operations.  The 
Secretary  chose  to  allow  either  a 
number  or  a  percentage  threshold  to 
include  small  and  large  school  districts 
with  significant  concentrations  of  LEP 
students.  If  the  Secretary  had  used  only 
a  percentage  threshold,  some  of  the 
larger  districts  would  have  been 
excluded  from  participating  in  the 
program  even  though  they  had 
significant  numbers  of  LEP  students 
enrolled  in  their  districts.  Using  the 
1,000  or  25  percent  threshold, 
approximately  450  LEAs  would  be 
eligible  to  participate  under  this 
program.  The  number  of  eligible  LEAs  is 
based  on  data  from  the  Descriptive 
Study  of  Services  to  LEP  Students 
conducted  by  Development  Associates, 
Inc.,  in  1993. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  for  FY 
1995  will  be  published  in  the  Federal 
Register  at  a  later  date. 

Priority 

Under  section  7115(a)  of  the  Act,  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 


each  LEA  served,  is  at  least  l.DDO  or  ;it 
least  25  percent  of  the  total  studi'iit 
enrollmenf. 

Wnhnr of  Prnpnst'd  Ihilfiiinkin'i 

In  accordance  with  the 
Administrative  Procedure  Act  f5  U.S.C 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  priorities.  However,  in  order 
to  make  timely  grant  awards  in  FY  1995 
the  Director,  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act.  has  decided  to  issue  this 
final  priority,  which  will  apply  only  to 
the  FY  1995  grant  competition. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Director  is  publishing  a 
notice  of  proposed  priority  for  this 
program  and  offering  interested'parties 
the  opportunity  to  comment.  The 
proposed  priority,  which  is  identical  to 
this  final  priority,  would  apply  to  grant 
competitions  under  the  program 
beginning  in  FY  1996. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  IJ.S.C.  7425 
((Catalog  of  Federal  Domestic  .■Xssist.ir.i  e 
Numi)er  84.291  Bilingual  Education: 
.Systemwide  Improvement  Grants) 

Dated:  February!).  1995. 
Eugene  E.  Garcia. 

Director,  Office  of  liilinnuitl  Education  unci 
Minority  Linj^iwof^s  Affairs 
jFR  Doc.  95-5035  Filed  3-  1-95:  8:45  ani| 
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DEPARTMENT  OF  EDUCATION 

Bilingual  Education:  Comprehensive 
School  Grants 

AGENCY:  Dupjirtment  of  Kdiu.otion. 
ACTION:  Notice  of  proposed  priority  for 
fiscal  year  (FY)  lOTfi  and  following 
years. 

SUMMARY:  The  Secretary  proposes  a 
priority  for  FY  1996  and  following  years 
under  the  Bilingual  Education: 
Comprehensive  School  Grants  program 
authorized  in  title  VII  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (the  Act).  The  Secretary 
takes  this  action  to  implement  a 
provision  of  the  Act  by  focusing  Federal 
financial  assistance  on  an  identified 
natioiuJ  need.  The  priority  is  intended 
to  provide  financial  assistance  to  those 
local  educational  agencies  (LEAs)  or 
LEAs  in  collaboration  with  institutions 
of  higher  education  (IHE.s),  community- 
based  organizations  (CBOs),  other  LEA.s, 
or  a  State  educational  agency  (SEA) 
proposing  projects  that  will  serve 
schools  with  significant  concentrations 
of  limited  English  proficient  (LEP) 
students. 

DATES:  Comments  must  be  received  on 
or  before  April  3.  199.5. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to:  Harry  Logel,  U.S. 
Department  of  Education.  600 
Independence  Ave.,  SVV.,  Room  5090, 
Switzer  Building,  Washington,  DC 
20202-6510.  Telephone:  (202)  205- 
5530.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mondav  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harrv  LogtM.  Telephone:  (202)  205- 
5530'. 

SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  School  Grants  program 
is  a  new  program.  Under  section  7114(a) 
of  the  Act,  the  purpose  of  the  |)rogram 
is  to  assi.st  LEAs  or  LEAs  in 
collaboration  with  IHEs,  CBOs,  other 
LEAs,  or  an  SEA  to  implement 


schoolwide  bilingual  education 
programs  or  special  alternative 
in.structional  programs  for  reforming, 
restructuring,  and  upgrading  all  relevant 
programs.and  operations,  within  an 
individual  school,  that  serve  virtually 
all  LEP  children  and  youth  in  schools 
with  significant  concentrations  of  these 
children  and  youth. 

To  assist  those  schools  with 
significant  concentrations  of  LEP 
children  and  youth,  the  Secretary 
proposes  to  require  that  to  be  eligible  for 
funding  the  project  must  serve  only 
.s<;hools  in  which  the  number  of  LEP 
.students,  in  each  school  served,  equals 
at  least  25  percent  of  the  total  student 
enrollment.  By  using  a  25  percent 
threshold  the  Secretary  is  targeting 
tho.se  sc:hools  in  which  LEP  students 
constitute  a  major  portion  of  the  school 
population.  The  Secretary  chose  a 
percentage  threshold  rather  than  a 
number  threshold  to  include  schools 
with  small  student  enrollments.  Using 
the  25  percent  threshold,  approximately 
4,400  schools  would  be  eligible  to 
participate  under  this  program.  These 
numbers  are  based  on  data  from  the 
Des«:riptive  Study  of  Services  to  LEP 
Students  conducted  by  Development 
As.sociales,  Inc.,  in  1993. 

The  Secretary  will  announce  the  final 
priority  for  FY  1996  and  following  years 
in  a  notice  in  the  Federal  Register  at  a 
later  date.  The  final  priority  for  FY  1996 
and  following  years  will  be  determined 
by  response  to  this  notice,  available 
funds,  and  other  considerations  of  the 
Department.  Funding  of  particular 
projects  depends  on  the  availability  of 
funds,  the  nature  of  the  final  priority, 
and  the  quality  of  the  applications 
received.  The  publication  of  this 
proposed  priority  does  not  preclude  the 
Sec;retary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  this  priority,  subject  to 
meeting  applicable  rulemaking 
requirements. 

Note:  This  notict;  of  proposed  priority  dot's 
not  solicit  upplirations.  A  notice  inviting 
iippiii  atioiis  umi(!r  this  competition  for  FY 
1996  will  be  published  in  the  Federal 
Register  following  pui)lication  of  the  notice 
of  finnl  priority.  A  notic(^  of  final  priority  for 
FY  1995  for  tliis  prognini  is  published 


(!lsewh(!re  in  this  isMii:  of  the  Federal 
Register. 

Priority 

Under  set  tion  7114(a)  of  the  Act,  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  ab.solute 
priority: 

Projec.ts  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 

Intcrgovcmmentary  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  oriler  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  ac:tions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  5611,  330  C 
Street.  SVV.,  Washington,  D.C.,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Program  Authority:  20  ti.S.C.  7424. 
({Catalog  of  Federal  Domestic  Assistant  e 
Nunii)er  84.290  Bilingual  Education: 
(Comprehensive  School  (Ir.ints.) 

Dated:  February  H.  190.'>. 
Eugene  E.  Garcia, 

Director.  Office  nf  liilirf^iiiil  Ediiciitioi)  oiui 
Minority  Uingniiiifs  Affairs. 
|FR  Doc.  9.5-.S037  Filed  ;i-l-95;  «;45  ami 
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DEPARTMENT  OF  EDUCATION 

Bilingual  Education:  Comprehensive 
School  Grants 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fi.scal 
year  (FY)  1995. 

SUMMARY:  The  Secretary  announces  a 
priority  for  FY  1995  under  the  Bilingual 
Education:  Comprehensive  School 
Grants  program  authorized  in  title  VII  of 
the  Elementary  and  Secondary 
Education  A(n  of  1965,  as  amended  (the 
Act).  The  Secretar)'  takes  this  action  to 
implement  a  provision  of  the  Act  by 
fo<;using  Federal  financial  assistance  on 
an  identified  national  need.  The  priority 
is  intended  to  provide  financial 
assistance  to  those  local  educational 
agencies  (LEAs)  or  LEAs  in 
collaboration  with  institutions  of  higher 
education  (IHEs),  community-based 
organizations  (CBOs),  other  LEAs,  or  a 
State  educational  agency  (SEA) 
proposing  projects  that  will  serve 
schools  with  significant  concentrations 
of  limited  English  proficient  (LEP) 
students. 

EFFECTIVE  DATE:  This  priority  takes  effect 
April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Logel,  U.S.  Department  of 
Education,  600  Independence  Ave., 
SVV.,  Room  5090,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-5530.  Individuals 
who  u.se  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Ea.stern  lime,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  School  Grants  program 
is  a  new  program.  Under  section  7114(a) 
of  the  Act.  the  purpose  of  the  program 
is  to  assi.st  LEAs  or  LEAs  in 
collaboration  with  IHEs,  CBOs.  other 


LEAs.  or  an  SEA  to  implement 
.schoolwide  bilingual  education 
programs  or  special  alternative 
instructional  programs  for  reforming, 
re.structuring,  and  upgrading  all  relevant 
programs  and  operations,  within  an 
individual  .school,  that  serve  virtually 
all  LEP  children  and  youth  in  schools 
with  significant  concentrations  of  these 
children  and  youth. 

To  assist  tho.se  schools  with 
significant  concentrations  of  LEP 
children  and  youth,  the  Secretary 
requires  that  to  be  eligible  for  funding 
the  project  must  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  .school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 
By  using  a  25  percent  threshold  the 
Secretary  is  targeting  those  schools  in 
which  LEP  students  constitute  a  major 
portion  of  the  ,st:hool  population.  The 
Secretary  chose  a  percentage  threshold 
rather  than  a  number  threshold  to 
include  schools  with  small  student 
enrollments.  Using  the  25  percent 
threshold,  approximately  4,400  schools 
would  be  eligible  to  participate  under 
this  program.  These  numbers  are  based 
on  data  from  the  Descriptive  Study  of 
Services  to  LEP  Students  conducted  by 
Development  Associates.  Inc.,  in  1993. 

Note:  This  notice  of  final  priority  dons  not 
solicit  appliciitions.  A  notice  inviting 
applications  under  this  competition  for  FY 
1995  will  l)e  published  in  the  Federal 
Register  at  a  later  date. 

Priority 

Under  section  7114(a)  of  the  Act,  the 
•Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 


Waiver  of  Proposed  Biilemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Department 
of  Education  to  offer  interasted  parties 
the  opportunity  to  comment  on 
proposed  priorities.  However,  in  order 
to  make  timely  grant  awards  in  FY  1995, 
the  Director,  in  accordance  with  sei;tion 
437(d)(1)  of  the  General  Education 
Provisions  Act,  has  decided  to  issue  this 
final  priority,  which  will  apply  only  to 
the  FY  1995  grant  competition. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Director  is  publishing  a 
notir;e  of  proposed  priority  for  this 
program  and  offering  interested  parties 
the  opportunity  to  comment.  The 
proposed  priority,  which  is  identical  to 
the  final  priority,  would  apply  to  grant 
competitions  under  the  program 
beginning  in  FY  1996. 

Intergovernmental  Review 

This  program  is  subject  to  the 
-requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  IL.S.C.  7424. 
((^atalos  of  Finlerai  Domestic  Assist.nii:e 
Number  M.2'M  Bilingual  Education: 
("ompn!hensive  .School  (Iraiifs.) 

Dateii:  Fehruary  (i.  1995. 
Eugene  E.  Garcia, 

Dim  tor.  Office  ofliiliniiual  Eduuition  nud 
Minnrity  Lmgiitij^ps  Affairs. 
|FR  Doc.  95-.50.t8  Filed  ;)-l-9.'");  8:45  anil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

24  CFR  Part  888 

pocket  No.  R-95-1764;  FR-3694-P-01] 

RIN2501-AB76 

Fair  Market  Rents  for  Section  8 
Housing  Assistance  Payments 
Program;  Amendments  to  Method  of 
Calculating 

AGENCY:  Office  of  the  Secretar>',  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes 
amendlhents  to  the  Department's 
regulations  at  24  CFR  part  888 
governing  the  method  of  calculating  Fair 
Market  Rents  (FMRs)  for  the  Section  8 
Rental  Certificate  program  (including 
space  rentals  by  owners  of 
manufactured  homes  under  that 
program);  the  Moderate  Rehabilitation 
program  (including  Single  Room 
Occupancy);  housing  assisted  under  the 
Loan  Management  and  Property 
Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  the  use  of  such 
FMRs. 

DATES:  Comments  due  date:  April  3, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  on  this  rule 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SVV, 
Washington,  DC  20410. 
Communications  must  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing,  (202)  708-0477  (TDD:  (202) 
708-0850),  for  questions  relating  to  the 
Section  8  Rental  Certificate,  Rental 
Voucher,  and  Moderate  Rehabilitation 
programs; 

Barbara  Hunter,  Program  Planning 
Division,  Office  of  Multifamilv  Housing 
Management,  (202)  708-3944 '(TDD: 
(202)  708-4594),  for  questions  relating 
to  all  other  Section  8  programs. 

David  Pollack.  Office  of  Community 
Planning  and  Development,  (202)  (708- 
1234)  (TDD:  (202)  708-2565).  for 
questions  relating  to  Moderate 


Rehabilitation,  Single  Room  Occupancy 
(SRO). 

Michael  Allard,  Office  of  Policy 
Development  and  Research,  (202)  (708- 
0577)  (TDD:  708-1455),  for  questions 
relating  to  measurement  of  rent  levels. 

Mailing  address  for  above  persons: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410.  (Telephone 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Applicability 

Section  8  of  the  U.  S.  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
low-income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  Fair  Market 
Rents  (FMRs)  established  by  HUD  for 
the  Rental  Certificate  program,  or  by 
payment  standards  established  by  local 
housing  authorities  for  the  Rental 
Voucher  program  based  on  the  FMRs.  In 
general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately-owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities.  (The  amount  of  rent  payable 
by  a  resident  of  assisted  housing  is 
based  on  income,  not  the  FMR.) 

Under  section  8(c)  of  the  Act,  the 
Secretary  of  HUD  is  directed  to  establish 
FMRs  periodically,  but  not  less 
frequently  than  annually.  HUD 
publishes  proposed  FMRs  each  year, 
and  after  a  period  of  public  comment, 
publishes  the  final  FMRs  for  the  next 
fi.scal  year. 

The  method  used  to  calculate  FMRs  is 
described  in  24  CFR  part  888,  subpart  A. 
With  this  publication  HUD  is  updating 
that  regulation  to  specify  the  most 
current  information  being  used.  This 
rule  would  amend  the  regulations: 

(1)  To  change  the  FMR  rent  standard 
from  the  45th  to  40th  percentile  rent  of 
the  rent  distribution  of  rental  housing 
units; 

(2)  To  identify  Random  Digit  Dialing 
(RDD)  telephone  surveys  as  a  data 
source  used  to  establish  FMRs  for 
selected  individual  areas  and  to  develop 
rent-change  factors  for  updating  FMRs; 

(3)  To  provide  that  FMRs  for 
manufactured  home  spaces  are  set  at  30 
percent  of  the  FMR  for  a  two-bedroom 
housing  unit; 

(4)  To  authorize  the  Secretary  to 
establish  FMR  areas  that  differ  from  the 
0MB  definitions  of  metropolitan  areas 
where  the  0MB  definitions  are 
determined  by  HUD  to  be  larger  than 
housing  market  areas;  and 

(5)  To  state  the  requirement  that,  in 
order  to  be  considered  as  a  basis  for 


revising  the  FMRs,  public  comments  on 
proposed  FMRs  must  contain 
statistically  valid  rental  housing  survey 
data  justifying  the  requested  changes. 
The  amendments  to  the  method  of 
calculating  FMRs  proposed  in  this  rule 
would  apply  to  the  following  Sedion  8 
Housing  Assistance  Payments  programs: 
The  Rental  Certificate  program, 
including  space  rentals  by  owners  of 
manufactured  homes;  the  Moderate 
Rehabilitation  program  and  Moderate 
Rehabilitation  SRO  Program;  the  loan 
management  program  for  projects  with 
HUD-insured  or  HUD-held  mortgages,  as 
well  as  the  Property  Disposition 
program;  and  any  other  HUD  programs 
whose  regulations  provide  for  the  use  of 
these  FMRs  (e.g.,  programs  to  assist  the 
homeless).  In  addition,  the  rule  would 
amend  the  regulations  to  reflect  use  of 
FMRs  to  establish  payment  standards 
for  the  Rental  Voucher  program. 

II.  Discussion  of  Amendments 

Change  in  Percentile  (§  888.  n3(alj 

FMRs  are  gross  rent  estimates;  they 
include  shelter  rent  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  units 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  current  definition 
used  is  the  45th  percentile  rent,  the 
dollar  amount  below  which  45  percent 
of  the  standard  quality  rental  housing 
units  rent. 

This  rule  would  change  the  definition 
to  the  40th  percentile  rent  of  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  impact  of  this 
proposal  is  that  FMRs  on  average  will  be 
3.3  percent  less  than  if  they  were  set  at 
the  45th  percentile  level.  The  current 
FMR  standard  is  believed  to  be  higher 
than  necessary  for  successful  operation 
of  the  affected  programs.  HUD  believes 
that  the  change  in  the  FMR  standard 
will  not  significantly  alter  the  amount, 
or  quality,  of  rental  housing  available  to 
program  participants.  The  sample  data 
used  to  calculate  FMRs  will  continue  to 
exclude  substandard  units  and  public 
housing  units,  and  the  FMR  standard 
will  continue  to  be  based  on  only  units 
occupied  by  recent  movers. 

Added  Data  Source  (§  888. 1 1 3(c)) 

In  developing  the  base-year  FMR 
estimates,  HUD  uses  the  most  accurate 
and  current  data  available.  The 


regulations  currently  provide  for  two 
sources  of  survey  data;  (1)  The 
decennial  Census  and  [2]  post-Census 
American  Housing  Surveys  (AHSs).  The 
regulations  also  currently  provide  for 
base-year  FMRs  to  be  updated  each  year 
using  Consumer  Price  Index  (CPI)  data 
for  rents  and  for  utilities.  This  rule 
would  amend  the  regulations  to  include 
Random  Digit  Dialing  [KDD]  telephone 
surveys  as  a  third  data  .source  for  base- 
year  estimates  and  for  rent-change 
factors  for  updating  rents  in  FMR  areas 
without  a  local  CPI  survey.  The  RDD 
telephone  survey  technique  is  based  on 
a  sampling  procedure  that  uses 
computers  to  select  random  samples  of 
telephone  numbers.  Each  sampled 
number  is  phoned  to  establish  eligibilitv 
for  the  survey  and,  if  eligible,  the 
respondent  is  a.sked  about  the  unit's  rent 
and  utility  usage. 

Three  types  of  RDD  surveys  are  used, 
the  first  two  on  behalf  of  HUD.  and  the 
third  by  individual  PHAs.  Under 
contract  with  HUD,  a  professional 
sun'oy  firm  does  large-scale  RDD 
surveys  to  establish  base-vear  FMRs  for 
areas  where  HUD  suspects  FMRs  might 
not  correspond  well  with  current  market 
conditions.  About  60  areas  are  chosen  to 
be  surveyed  each  year.  In  addition,  the 
same  firm  also  does  20  RDD  sur\eys  to 
establi.sh  rent-change  factors  in  the 
metropolitan  and  nonmetropolitan  parts 
of  each  of  the  ten  HUD  geographic 
regions. 

Finally,  individual  PMAsare 
encouraged  to  sponsor  or  conduct 
various  levels  of  RDD  suneys  if  they 
wish  to  comment  on  proposed  FMRs. 
The  larger  PHAs  are  encouraged  to 
contract  with  profe.ssional  survey  firms 
to  do  large-.scale  RDD  sun'eys.  Smaller 
PHAs  are  allowed  to  use  a  simplified 
version  of  the  RDD  survey  that  makes  it 
possible  for  them  to  do  their  own  RDD 
surveys.  (PHAs  and  other  commenters 
are  not  required  to  use  RDD  sur\eys  as 
long  as  they  provide  statistically- ' 
reliable,  unbiased  estimates  of  the  40th 
percentile  gro.ss  rent.) 

All  of  the  RDD  survey  techniques 
involve  drawing  random  samples  of 
renter  units.  All  exclude  public  housing 
units  and  other  subsidized  housing 
where  the  respondent  does  not  know 
the  full  market  rent.  The  surveys  also 
exclude  newly-built  units  and  units  for 
which  no  cash  rent  is  paid.  They  do  not 
exclude  substandard  units  because  there 
IS  no  practical  way  to  d(>termine 
housing  quality  from  telephone 
interviews.  However,  a  HUD  analysis 
conducted  specifically  to  address  this 
issiKj.has  shown  that  the  slight 
downward  biascau.sed  by  including 
some  rental  units  that  are  in 
substandard  condition  is  almost  exactly 


offset  by  the  slight  upward  bias  that 
results  from  surveying  only  units  with 
telephones. 

Te.sts  in  areas  where  Census,  AHS, 
and  CPI  data  on  rents  are  available  have 
shown  that  professionally-conducted 
liDD  surveys  have  a  high  degree  of 
.statistical  accuracy.  In  those  tests,  HUD 
concluded  that  there  was  a  95  percent 
likelihood  that  the  rent  estimates 
developed  using  this  approach  were 
within  3  to  4  percent  of  the  actual  rent 
value  and  that  virtually  all  were  within 
5  percent.  The  PHA-co'nducted  surveys 
using  the  modified  RDD  technique  are 
less  precise  but  are  still  within 
acceptable  ranges  of  accuracy. 

FMRs  for  Manufactured  Home  Spaces 
(§  888.  U  3(e)) 

This  rule  also  proposes  to  calculate 
FMRs  for  manufactured  home  spaces  as 
a  percentage  of  the  FMR  for  two- 
bedroom  units.  The  base  estimates  used 
to  calculate  the  FMRs  for  manufactured 
home  spaces  were  not  revised  in  FY 
1994  because  no  data  were  available  in 
the  1990  Census  on  manufactured  home 
space  rentals,  and  no  other  source  of 
reliable  data  was  found  that  could  be 
used  for  this  purpose. 

Originally  the  FMRs  for  rental  of 
manufactured  home  spaces  were 
established  using  AHS  data  (no  longer 
available)  for  the  nonmetropolitan  parts 
of  states  and  HUD  Field  Office  surveys 
of  the  metropolitan  areas.  Over  the  years 
the  FMRs  for  additional  individual  areas 
were  e.stablished  on  the  basis  of  local 
surveys  submitted  as  public  comments. 
Because  the  FMRs  for  manufactured 
home  spaces  are  based  on  old  survey 
data,  and  there  is  no  current  data  source 
to  update  these  estimates.  HUD  does  not 
consider  them  to  be  sufficiently  accurate 
for  continued  use.  Further,  the  very 
limited  use  of  this  part  of  the  Certificate 
program  does  i,ot  justify  the  cost  of 
obtaining  the  necessary  sur\ey  data  to 
re-benchmark  the  FMRs.  HUD  is 
proposing,  therefore,  to  amend  this  rule 
to  establish  FMRs  for  manufactured 
home  spaces  at  30  percent  of  the 
applicable  Section  8  two-bedroom  FMR 
for  the  Rental  Certificate  program.  HUD 
arrived  at  the  30  percent  standard  after 
analyzing  the  existing  manufactured 
home  space  FMRs  and  concluding  that 
the  sub.stantial  majority  of  the  FMRs 
were  within  a  20  to  3o'percent  range  of 
the  two-betlroom  FMRs. 

HUD  will  continue  to  accept  public 
comments  requesting  modification  of 
the  proposed  manufactured  home  spac:e 
FMRs  for  those  areas  where  space 
rentals  are  thought  to  differ  from  the  30 
percent  standard.  To  be  considered  for 
approval,  the  comments  must  contain 
statistically-valid  sur\ey  data  that  show 


the  40th  percentile  manufactured  home 
space  rent  (excluding  the  cost  of 
utilities)  for  the  FMR  area.  This  program 
uses  the  same  FMR  area  definitions  as 
the  Rental  Certificate  program.  In 
addition  HUD  is  proposing  to  retain  the 
manufactured  home  space  FMR 
revisions  approved  since  1990.  The 
rea.son  for  continuing  to  use  the  revised 
FMRs  is  that  they  are  based  on  rtJcent 
survey  data  that  HUD  determined  to  be 
valid.  Once  approved,  the  rrrvised 
manufactured  home  space  FMRs 
e.stablish  new  base-year  estimates  thai 
will  be  updated  annually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

FMB  Areas  (§  888. 1 1 3(h) 

Section  888.113(b)  would  be  amended 
to  authorize  the  Secretary  to  make 
exceptions  to  the  use  of  the  Office  of 
Management  and  Budget  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
and  Primary  Metropolitan  Statistical 
Areas  (PM.SAs)  as  FMR  areas  where 
HL'D  determines  that  use  of  an  MSA  or 
PMSA  would  encompass  an  area  that  is 
larger  than  a  housing  market  aa>a. 

Puhhc  Comments  On  Proposed  FMlSs 
(§888.115) 

The  proposed  rule  states  the 
requirement  that,  in  order  to  be 
considered  for  approval,  public 
comments  on  proposed  FMRs  nuiNt 
contain  statistically-valid  rental  housing 
sur\ey  data  justifying  the  requested 
revision.  Each  year,  the  Department 
rec-eives.  in  response  to  its  request  for 
public  comments  on  proposed  FMRs. 
c;omments  that  merely  object  to  the 
proposed  FMRs  for  the  area,  but  do  not 
contain  any  documentation  to  support 
the  assertion  that  the  FMRs  art- 
inaccurate.  The  Notice  announcing 
proposed  FMRs  has  always  stipi'lnJt-d 
that  such  documentation  be  in(  L.ded  in 
the  comment.  This  rule  would  niake  the 
regulations  for  the  program  clear  that 
adequate  supporting  rental  housing 
survey  data  are  necessary  to  justify  a 
requested  change. 

III.  luslincation  for  Reduced  Comment 
Period 

HUD's  general  policy  is  to  provide  a 
60-day  public  comment  period.  For  this 
proposed  rule,  however.  HUD  is 
providing  only  a  30-day  comment 
period.  The  reduced  comment  period  is 
justified  because  the  public  has  had 
ample  notice  that  HLT)  was 
contemplating  the  40th  percentile  Fiiir 
Market  Rent  (FMR)  standard. 

On  June  23,  1994  (59  FR  32492).  HUD 
published  a  notice  in  the  Federal 
Register  containing  two  separate  sets  of 
proposed  FMRs— one  based  on  the  4'»tli 
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percentile  rental  distribution  of 
standard  quality  rental  housing  units, 
and  the  other  based  on  the  40th 
percentile  rent  of  the  same  rental 
housing  distributions.  The  published 
notice  explained  that  HUD  was 
considering  a  40th  percentile  FMR 
standard.  A  reduction  in  the  FMR 
standard  was  also  announced  as  a 
proposed  cost  savings  measure  in  HUD's 
FY  1995  budget  presentation. 

The  June  23, 1994  Notice  requested 
public  comment  on  the  proposed  FMRs 
at  both  the  45th  and  40th  percentiles. 
.Since  the  public  has  already  had  the 
opportunity  to  consider  the  proposed 
change  in  the  FMR  standard  and  to 
comment  on  the  actual  proposed  FMRs 
at  the  40th  percentile  level,  an 
abbreviated  comment  period  on  the 
same  idea  will  not  have  an  adverse 
impact  on  the  ability  of  the  public  to 
participate  in  this  rulemaking. 

The  Department  believes  this 
abbreviated  comment  period  is  justified 
in  order  to  speed  the  publication  of  a 
final  rule  which  will  allow  more  low 
income  families  to  receive  housing 
assistance. 

IV.  Other  Matters 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

This  proposed  rule  was  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  as  a  significant  rule,  as  that 
term  is  defined  in  Executive  Order 
12866,  which  was  signed  by  the 
President  on  September  30,  1993.  Any 
changes  to  the  proposed  rule  as  a  result 
of  that  review  are  contained  in  the 
public  file  of  the  rule  in  the  office  of  the 
Department's  Rules  Docket  Clerk. 

Environmental  Assessment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  establishment 
and  review  of  fair  market  rents  is 
categorically  excluded  from  the 
Department's  regulations  implementing 
the  National  Environment  Policy  Act  at 
24  CFR  50.20(/). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  document 
before  publication  and  by  approving  it 
certifies  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  sub.stantial  number  of  small 
entities,  because  FMRs  reflect  the  rents 
for  similar  quality  units  in  the  area. 
Therefore,  FMRs  do  not  change  the  rent 
from  that  which  would  be  charged  if  the 
unit  were  not  in  the  Section  8  program. 


Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  impact  on 
family  formation,  maintenance,  or  well- 
being.  The  proposed  rule  would  amend 
the  method  for  calculating  Fair  Market 
Rent  for  various  Section  8  assisted 
housing  programs,  and  would  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

Executive  Order  12611.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  this  proposal  would  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  would 
not  have  Federalism  implications.  The 
establishment  of  Fair  Market  Rents  does 
not  have  any  substantial  direct  impact 
on  States,  on  the  relationship  between 
the  Federal  government  and  the  States, 
or  on  the  distribution  of  power  and 
.responsibility  among  the  various  levels 
of  government. 

Semi-Annual  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1727  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  November  14.  1994  (59  FR 
57632,  57641)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (Section  8). 

List  of  Subjects  in  24  CFR  Part  888 

Grant  programs — housing  and 
community  development.  Rent 
subsidies. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  would  be  amended 
as  follows: 

PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— FAIR  MARKET  RENTS 
AND  CONTRACT  RENT  ANNUAL 
ADJUSTMENT  FACTORS 

1.  The  authority  citation  for  part  888 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437c,  1437f,  and 
353.5(d). 

2.  Sections  888.101  and  888.105 
would  be  removed,  and  §  888.111  would 
be  revised  to  read  as  follows: 


§  888. 111    Fair  market  rents  for  exist!  ng 
housing:  Applicability. 

The  Fair  Market  Rents  (FMRs)  for 
existing  housing  (see  definition  in 
§  882.102  of  this  chapter)  are 
determined  by  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  apply  to  the  Section  8  Certificate 
Program,  including  space  rentals  by 
owners  of  manufactured  homes  under 
the  Section  8  Certificate  Program,  the 
Section  8  Moderate  Rehabilitation 
Program,  Section  8  existing  housing 
project-based  assistance,  and  Section  8 
existing  housing  assisted  under  part 
886.  FMRs  are  also  used  to  determine 
payment  standard  schedules  in  the 
Rental  Voucher  program. 

3.  Se<:tion  888.113,  would  be  revised 
to  read  as  follows: 

§  888.113    Fair  market  rents  for  existing 
housing:  Methodology. 

(a)  Basis  for  setting  fair  market  rents. 
Fair  Market  Rents  (FMRs)  are  estimates 
of  rent  plus  the  cost  of  utilities,  except 
telephone.  They  are  housing  market- 
wide  estimates  of  rents  that  provide 
opportunities  to  rent  standard  quality 
housing  throughout  the  geographic  area 
in  which  rental  housing  units  are  in 
competition.  The  level  at  which  FMRs 
are  set  is  expressed  as  a  percentile  point 
within  the  rent  distribution  of  standard 
quality  rental  housing  units  in  the  FMR 
area.  FMRs  are  set  at  the  40th  percentile 
rent — the  dollar  amount  below  which  40 
percent  of  standard  quality  rental 
housing  units  rent.  The  40th  percentile 
rent  is  drawn  from  the  distribution  of 
rents  of  all  units  that  are  occupied  by 
recent  movers.  Adjustments  are  made  to 
exclude  Public  Housing  units  and  newly 
built  units. 

(b)  FMR  Areas.  FMR  areas  are 
metropolitan  areas  and  nonmetropolitan 
counties  (nonmetropolitan  parts  of 
counties  in  the  New  England  States). 
With  several  exceptions,  the  most 
current  Office  of  Management  and 
Budget  (0MB)  metropolitan  area 
definitions  of  Metropolitan  Statistical 
Areas  (MSAs)  and  Primary  Metropolitan 
Statistical  Areas  (PMSAs)  are  used 
because  of  their  generally  close 
correspondence  with  housing  market 
area  definitions.  HUD  may  make 
exceptions  to  OMB  definitions  if  the 
MSAs  or  PMSAs  encompass  areas  that 
are  larger  than  housing  market  areas. 
The  counties  deleted  from  the  HUD- 
defined  FMR  areas  in  those  cases  are 
established  as  separate  metropolitan 
county  FMR  areas.  FMRs  are  established 
for  all  areas  in  the  United  Slates,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  and  the  Pacific  Islands. 

(c)  Data  sources.  (1)  HUD  uses  the 
most  accurate  and  current  data  available 


to  develop  the  FMR  estimates  and  may 
add  other  data  sources  as  they  are 
discovered  and  determined  to  be 
statistically  valid.  The  following  sources 
of  survey  data  are  used  to  develop  the 
base-year  FMR  estimates: 

(i)  The  most  recent  decennial  Census, 
which  provides  statistically  reliable  rent 
data. 

(ii)  The  American  Housing  Survey 
(AHS)  data,  conducted  by  the  Bureau  of 
the  Census  for  HUD.  AHS's  have 
comparable  accuracy  to  the  decennial 
Census,  and  are  used  to  develop 
between-census  revisions  for  the  largest 
metropolitan  areas  on  a  four-year 
revolving  schedule. 

(iii)  Random  Digit  Dialing  (RDD) 
telephone  survey  data,  based  on  a 
sampling  procedure  that  uses  computers 
to  select  statistically  random  samples  of 
rental  housing. 

(iv)  Statistically  valid  information,  as 
determined  by  HUD,  presented  to  HUD 
during  the  public  comment  and  review 
period. 

(2)  Base-year  FMRs  are  updated  and 
trended  to  the  midpoint  of  the  program 
year  they  are  to  be  effective  using 
Consumer  Price  Index  (CPI)  data  for 
rents  and  for  utilities  or  using  rent- 
change  factors  obtained  from  the  RDD 
regional  surveys.  The  RDD  rent-change 
factors  are  developed  annually  for  the 
metropolitan  and  nonmetropolitan  parts 


of  the  HUD-specified  geographic  regions 
not  covered  by  CPI  surveys,  and  are 
used  to  update  the  base-year  FMR 
estimates  within  these  regions. 

(d)  Bedroom  size  adjustments.  (1)  For 
most  areas  the  ratios  developed  from  the 
most  recent  decennial  Census  are 
applied  to  the  two-bedroom  FMR 
estimates  to  derive  FMRs  for  other 
bedroom  sizes.  Exceptions  to  this 
procedure  may  be  made  for  areas  with 
local  bedroom  intervals  below  an 
acceptable  range.  To  help  the  largest 
most  difficult  to  house  families  find 
units,  higher  ratios  than  the  actual 
market  ratios  may  be  used  for  three- 
bedroom  and  larger-size  units. 

(2)  The  FMR  for  single  room 
occupancy  housing  is  75  percent  of  the 
FMR  for  a  zero  bedroom  unit. 

(e)  Manufactured  home  space.  The 
FMR  for  a  manufactured  home  space  is 
30  percent  of  the  FMR  for  a  two- 
bedroom  unit,  or,  where  approved  by 
HUD  on  the  basis  of  survey  data 
submitted  in  public  comments,  the  40th 
percentile  of  the  rental  distribution  of 
manufactured  home  spaces  for  the  FMR 
area.  HUD  accepts  public  comments 
requesting  revision  of  the  proposed 
manufactured  home  space  FMRs  for 
areas  where  space  rentals  are  thought  to 
differ  from  the  30  percent  standard.  To 
be  considered  for  approval,  the 
comments  mu.st  contain  .statisticallv- 


valid  survey  data  that  show  the  40th 
percentile  manufactured  home  space 
rent  (excluding  the  cost  of  utilities)  for 
the  FMR  area.  Once  approved,  the 
revised  manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
will  be  updated  annually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

4.  Section  888.115  would  be  revised 
to  read  as  follows: 

§888.115    Fair  market  rents  for  existing 
housing:  Manner  of  publication. 

FMRs  will  be  published  at  least 
annually  in  the  Federal  Register  The 
Department  will  propo.se  FMRs  and 
provide  a  comment  period  of  at  least  30 
days  for  the  purpose  of  identifying  areas 
where  the  FMRs  are  believed  to  be  too 
high  or  too  low.  To  be  considered  for 
FMR  revisions,  public  comments  mu.st 
include  statistically-valid  rental  housing 
survey  data  that  justify  the  requested 
i:hanges.  After  the  comments  have  been 
considered,  the  Department  will  publish 
a  final  notice  announcing  FMRs  to  be 
effective  on  October  1  each  year. 

DatPii:  liimwry  30.  1995. 
Henry  G.  Cisneros, 
Sf(  TfUiry. 
IFK  Doc.  93-.5094  Fil.-d  3-1-95:  8:45  an)| 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

17  CFR  Parts  239,  270,  and  274 

[Release  Nos.  33-7143,  IC-20915,  File  No. 
S7-32-93] 

RIN  3235-AFOO 

Exemption  for  Open-End  Management 
Investment  Companies  Issuing 
Multiple  Classes  of  Shares;  Disclosure 
by  Multiple  Class  and  Master-Feeder 
Funds;  Class  Voting  on  Distribution 
Plans 

AGENCY:  Securities  and  Exchange 

Commission 

ACTION:  Final  Rules 


UMI 


summary:  The  Securities  and  Exchange 
Commi.ssion  is  adopting  a  rule  under 
the  Investment  Company  Act  of  1940 
("Inve.stment  Company  Act")  to  permit 
open-end  management  investment 
companies  ("mutual  funds")  to  issue 
multiple  classes  of  voting  stock 
representing  interests  in  the  same 
portfoho.  The  new  rule  will  eliminate 
the  need  for  funds  seeking  to  issue 
multiple  classes  of  their  shares  to  apply 
for  exemptions.  The  Commission  also  is 
adopting  amendments  to  certain 
registration  statement  forms  under  the 
Investment  Company  Act  and  the 
Securities  Act  of  1933  ("Securities  Act") 
and  publishing  a  staff  guide  to  one 
registration  form.  These  amendments 
require  that  multiple  class  and  master- 
feeder  funds  provide  investors  with 
certain  disclosure.  The  disclosure  will 
allow  investors  to  obtain  information 
about  these  funds  and  their  structures. 
DATES:  Effective  Date:  April  3.  1993. 

Compliance  Date:  Registration 
statements  and  post-effective 
amendments  filed  with  the  Commission 
after  the  effective  date  must  he  in 
compliance  with  the  amendments  to 
Forms  N-lA  and  N-14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karrie  McMillan,  Senior  Counsel  (202) 
942-0695.  or  Robert  G.  Bagnall. 
A.ssistant  Chief  (202)  942-0686.  Office 
of  Regulatory  Policy,  Division  of 
Investment  Management,  450  Fifth 
Street,  NVV..  Stop  10-6,  Washington. 
B.C.  20549. 

Requests  for  formal  interpretive 
advice  should  be  directed  to  the  Office 
of  Chief  Counsel  (202)  942-0659. 
Division  of  Investment  Management, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  today  adopting  rvde  18f- 
3  117  CFR  270.18f-3'|  and  a  related 
amendment  to  rule  12b-l  (17  CFR 
270.12b-ll,  both  under  the  Investment 


Company  Act.  The  Commission  is  also 
adopting  amendments  to  Forms  N-IA 
|17  CFR  239.15A,  274. llA]  and  N-14 
117  CFR  239.231. 

Most  multiple  class  funds  have  also 
obtained  exemptive  relief  to  impose 
contingent  deferred  sales  loads 
("CDSLs").  In  separate  relea.ses,  the 
Commission  also  is  adopting  rule  6c-10 
1 17  CFR  270.6C-101  under  the 
Investment  Company  Act.  to  allow 
mutual  funds  to  impose  CDSLs.  and 
proposing  to  amend  the  rule  to  permit 
other  forms  of  deferred  loads,  such  as 
installment  loads,  and  to  remove  many 
of  the  requirements  of  the  rule  as 
adopted.'  • 
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Executive  Summary 

Since  1983,  the  Commission  has 
issued  approximately  200  exentptive 
orders  allowing  funds  to  issue  multiple 
classes  of  shares  representing  intere.sts 
in  the  same  portfolio,  typically  with 
different  distribution  arrangements.  The 
orders  frequently  impose  as  many  as  20 
conditions  designed  to  address  various 
investor  protection  concerns. 

The  Commission  is  adopting  rule  18f- 
3  under  the  Investment  Company  Act, 


'  Exemption  for  Certain  Open-Iind  Management 
Investment  Companies  to  Impose  Contingent 
Deferred  S,iU;s  Loads,  Investment  Company  Act 
Release  No.  20916  (Feb.  23. 1995);  Exemption  for 
Certain  Open-End  Management  Investment 
Companies  to  Impose  Deferred  Sales  I.oad.s. 
Investment  Company  Act  Release  No.  20917  [VeU 
23.  199"^. 


which  will  permit  funds  to  issue 
multiple  clas.ses  of  shares  without  the 
need  to  seek  exemptions  from  the 
Commission.  The  rule  will  decrease  the 
amount  of  time  and  expense  involved  in 
creating  these  structures.  It  also  will 
reduce  the  Commission's  burden  of 
reviewing  the  application.s.  The  rule 
requires  certain  differences  in  the 
expenses,  rights,  and  obligations  of 
different  classes,  permits  certain  other 
differences  among  classes,  specifies  the 
matters  on  which  class  voting  is 
required,  and  prescribes  how  income 
and  expenses  must  be  allocated.  The 
rule  also  emphasizes  the  responsibilities 
of  the  board  of  directors  to  establish  and 
monitor  allocation  and  other  procedures 
in  the  best  interests  of  each  class  and  of 
the  fund  as  a  whole.  Finally,  the  rule 
permits,  but  does  not  require,  different 
classes  to  have  different  exchange 
privileges  and  conversion  rights.  A 
related  amendment  to  rule  12b-l 
clarifies  that  a  rule  12l)-l  plan  must 
have  separate  provisions  for  eat;li  class; 
any  action  on  the  plan,  such  as  director 
or  shareholder  approval,  must  take 
place  separately  for  each  class. 

Over  the  past  few  years,  many  hind 
sponsors  have  adopted  another 
distribution  arrangement  designed  to 
achieve  many  of  the  same  business  goals 
as  the  multiple  class  structure  without 
the  need  to  obtain  exemptions  under 
section  18.  This  "master-feeder" 
arrangement  comprises  a  two-tier 
structure  in  which  one  or  more  funds 
(the  upper  tier)  inve.st  .solely  in  the 
securities  of  another  fund  (the  lower 
tier). '  Although  master-feeder  structures 
are  functionally  similar  to  multiple  class 
funds,  they  are  viewed  as  not  needing 
exemptions  and  have  been  subject  to 
different  di.sclosure  requirements. 

The  disclosure  requirements  adopted 
today  apply  equally  to  multiple  class 
and  ma.ster-feeder  funds,  and  are  similar 
to  those  currently  in  effect  for  master- 
feeder  funds.  A  pro.speclus  for  a  cla.ss  or 
feeder  fund  will  be  required  to  include 
di.sclosure  about  other  publicly  offered 
classes  or  feeder  funds  not  offered 
through  the  p.'ospectus  and  a  telephone 
numl»er  an  investor  may  call  to  receive 
additional  information  about  other 
classes  or  feeder  funds  sold  by  the  same 
bank,  broker,  or  other  financial 
intermediary.  In  view  of  commenters* 
concerns,  the  Commisision  is  not 
adopting  the  more  extensive  disclosure 
requirements  originally  proposed.  The 
provisions  as  adopted  are  consistent 


with  the  Commission's  encouragement 
of  simplified  prospectuses. 

I.  Background 

Both  the  multiple  class  and  master- 
feeder  structures  may  benefit 
shareholders  and  fund  sponsors.  These 
structures  may  increase  investor  choice, 
result  in  efficiencies  in  the  distribution 
of  fund  shares,  and  allow  fund  .sponsors 
to  tailor  products  more  closely  to 
different  investor  markets.  Fund 
.sponsors  assert  that  multiple  clas,ses 
may  enable  funds  to  attract  larger  asset 
bases,  permitting  them  to  spread  fixed 
co.sts  over  more  shares,  qualify  for 
discounts  in  advisory  fees 
( "breakpoints"),  and  otherwise 
experience  economies  of  scale,  resulting 
in  lower  fees  and  expenses.  They  also 
slate  that  multiple  classes  avoid  the 
need  to  create  "clone  "  funds,  which 
require  diiplicative  portfolio  and  fund 
management  expenses.  Furthermore, 
fund  sponsors  state  that  a  larger  asset 
base  permits  greater  portfolio  liquiditv 
and  diversification. 

Master-feeder  funds  may  achieve 
similar  benefits  of  economies  of  scale, 
thus  potentially  lowering  expenses,  and 
£ilso  allow  several  different  small  funds 
access  to  the  same  management  and 
compliance  personnel.  The  master- 
feeder  structure  allows  a  fund  sponsor 
to  offer  feeder  funds  that  inve.st  in 
specialized  portfolios,  even  though  the 
sponsor's  expected  asset  base  may  not 
ju.stify  organizing  a  stand-alone  fund  for 
that  market  or  market  segment. 
Sponsors  also  use  this  structure  to  offer 
off-shore  and  other  unregistered  feeder 
funds.' 

Investor  understanding  of  sales  and 
service  charges  in  both  arrangements, 
however,  has  been  a  subject  of  concern 
to  the  Commission.*  Some 
commentators  have  asserted  that  the 
complexify  generated  by  the.se 
arrangements  may  confuse  many 
investors,  who  often  may  not 
understand  them  or  the  effect  that  fees 
have  upon  performance.^ 


^  Master-feeder  funds  are  often  rcferreil  to  as 
"core  and  feeder"  or  "hub  and  spoke"  funds. 
Signature  Financial  Group  is  the  originator  and 
patent  licen.sor  of  the  Hub  and  Spoke'  form  of  the 
master-feeder  structure. 


'  F'.W  Coolidge.  Hiisinrsf  Applicalions  of  tbi:  Huh 
and  SpokfT-  Stnicliiw.  1993  Mutual  Funds  & 
Inveslmeni  Management  Conference  X-3  (.Mar  11. 
1993):  R.M.  I'hillips  and  C.E.  Plaza.  Hub  &  SpoU- 
XUiliiol  Ftinilg.  2()  .Securities  &  Commodities 
Regulation  137  [Aug.  1993).  Sec  also  ■llub-aiul- 
Spoke" Funds:  A  llcport  I'mparrd  by  Ihv  Piiision 
of  Invcstmvnl  Mnna^fntpnt.  submilled  with  letter 
from  Richard  C.  Hreodon.  Chairman,  SLC.  to  John 
I).  IJingell.  Chairman.  House  Comni.  on  Energy  and 
Comniercp  (Apr.  l.*i.  1992). 

•"Set",  e.g..  Exemption  for  Open-End  Man;igenienl 
Investment  Companies  I.ssuing  Multiple  Cla.sses  of 
Shares:  Di.srlosure  by  Multiple  Class  anil  Master- 
Feeder  Funds.  Investment  Company  Ai  t  Release 
No.  19955  (!)«<:.  15.  1993).  58  FR  6807-*  (I)i'< .  23. 
1993)  [hereinafter  Proposing  Release). 

=  SfH'  Proposing  Release,  58  FR  at  68082  n..59;  Sfi' 
also  Jeff  Kelly.  A  Fine  A/ess.  Morningsl.ir  Mi.iu.d 


On  December  15.  1993,  the 
Commission  proposed  for  public 
comment  rule  18f-3  and  related 
amendments  to  rule  12b-l  under  the 
Investment  Company  Act  and 
advertising  and  prospectus  disclosure 
requirements."  Among  other  things,  rule 
18f-3  would  have  allowed  funds  to 
issue  multiple  classes  of  shares  without 
the  need  to  apply  for  and  receive  an 
exemption  from  the  Commission  and 
largely  would  have  codified  the 
exemptive  orders.  The  proposal  also 
would  have  made  consistent  the 
disclosure  requirements  of  Form  N-IA 
for  multiple  class  and  master-feeder 
funds  by  imposing  disclosure 
requirements  based  on  those  in  the 
multiple  class  exemptive  orders.  These 
requirements  would  have  included  a 
prominent  legend  following  the  fee  table 
disclosing  the  availability  of  other 
classes  or  feeder  funds  not  offered  in 
that  prospectus,  and  an  undertaking  to 
provide  investors  with  additional 
information  about  other  classes  or 
feeder  funds.  They  also  would  have 
required  hill  cross-disclo.sure  in  the 
prospectus  about  any  other  classes  or 
feeder  funds  that  were  offered  or  made 
available  through  the  same  broker, 
dealer,  bank,  or  other  financial 
intermediary,  and  permitted  investors  to 
choose  among  alternative  arrangements 
for  sales  and  related  charges.  The 
proposal  also  would  have  required  a 
line  graph  comparing  the  hypothetical 
value  of  holdings  of  the  classes  or  feeder 
hinds  described  in  the  prospectus  upon 
redemption  at  the  end  of  each  year 
during  a  ten-year  period.  The  proposal 
would  have  made  conforming  changes 
to  advertising  and  sales  literature  rules 
and  Form  N-14.  A  related  amendment 
to  rule  12l)-l  would  have  clarified  that 
a  rule  I2l>-1  plan  must  treat  each  class 
separately  and  required  separate 
director  and  shareholder  approval. 

II.  Discussion 

The  Commission  ref:eived  2t 
comments  on  the  proposal.^  Most  of  the 
commenters  were  hind  groups,  law 
firms,  and  trade  a.ssociations.  Although 
all  commenters  favored  a  rule  allowing 


Funds.  \i)v  25.  1994.  at  Si:  Carole  (;ouid.  Un-kers 
A'f  w  I'it'  h.  Level  Load  on  Funds.  N.V  Times.  May 
7.  1994.  .It  37  ("If  invo.stnrs  are  confusrd  ..ijo.it 
whii.h  pri(  ing  method  is  best  for  the.m.  it's  no 
wonder"):  V,ini>s,s,i  O'Cfjnnell.  .Ktcitchng  th"An(Ji 
of  Fund  Sbarr'S.  .Money.  Sept.  1!»93  ("t;o!;riting  .A. 
B  and  C  shares,  analysts  now  predii  t  that  the 
number  u)  fund  options  could  dmible  to  a  mind- 
numbing  B.tHM)  within  the  next  18  months"). 

*•  Proposing  Release,  supra  note  4. 

■"The  (ommenl  letters,  as  well  as  a  rjjmment 
summary  dated  Dec.  21.  1994  prepared  by  the 
Commission's  staff,  are  availalile  for  public 
inspection  and  copying  at  the  Commission's  public 
refereni.e  room  in  File  No.  S7-32-93. 


multiple  class  structures  without  the 
need  for  exemptive  orders,  most 
strongly  opposed  the  proposed 
disclosure  requirements.  The 
Commission  is  adopting  rule  18f-3  and 
related  prospectus  disclosure 
requirements  with  modifications  that 
address  the  comments  received.  Rule 
18f-3  allows  funds  fiexibility  in 
tailoring  many  aspects  of  their  multiple 
class  structures,  overseen  by  the  board  . 
of  directors,  while  preserving  investor 
protection  conditions  based  on  the 
exemptive  orders  and  derived  from  the 
concerns  underlying  section  18.  The 
Commi.ssion  has  reconsidered  the 
disclosure  aspects  of  the  proposal  in 
light  of  the  strong  opposition  of  the 
commenters,  and  is  adopting  much  less 
extensive  requirements  than  proposed. 
The  rule  and  form  amendments  will 
give  investors  the  means  to  obtain 
information  about  certain  other  classes 
or  other  feeder  funds  investing  in  the 
same  master  fund,  but  do  not  require 
extensive  cros.s-di.sdosure  in 
prospectuses  and  advertisements. 

A.  Rule  18f-3 

The  Commission  is  adopting  ruli-  181- 
3  to  create  a  limited  exemption  fronr 
sections  18(0(1)  and  18(1)"  for  funds 
that  issue  multiple  classes  of  shares 
with  varying  arrangements  for  the 
distribution  of  .securities  and  provision 
of  services  to  shareholders.  Multiple 
c:lass  funds  relying  on  existing 
exemptive  orders  would  be  allowed  to 
use  the  rule  but  would  not  be  required 
to  do  so.'  The  Commission  has  made 
several  modifications  to  the  rule  in  view 
of  the  comments  received. 

The  rule  largely  codifies  the 
exemptive  order  approach  of  addressiiij; 


-15  li.S.C.  «jBO.i-lH;n!t!.tnd-(il.  Seition  lH;r;»i 
generally  makes  it  '  iiijlawfui  for  any  registered 
open-end  tonip.iuy  to  issue  anv  class  ot  seii;or 
s«!i:urity."  Si'clion  lB(g|  di-Hnes  senior  security  lo 
inchideany  slock  of  a  ci.iss  h.ivinga  priority  oy-r 
any  other  (lass  as  in  liisiribution  of  a.sM>ls  ur 
payment  ot  dividi-nds.  Section  18(i)  ntj-iires  lh:.l 
every  shareof  sine  k  isMit-d  In  a  registered 
investment  i onipany  lie  voting  slock,  with  the  v:-  :f 
voting  rights  ,is  every  other  outstanding  voting 
stock. 

"Funds  currently  reKi.-.gon  exeniptiyi- orders 
liiat  choose  lo  oper,i!e  inste„d  under  the  new  rule 
must  first  prep,ire  pl.ms  under  par.igr.iph  (•fjolthe 
rule  and  fiie  c(ipies  of  the  plans  with  liie 
Commission  as  e\hibits  to  their  registration 
.statements  under  new  Item  J4(!)'l(  18)  of  burr.;  \-i.\ 
Provided  l.h,il  no  changes  are  tnade  to  jrtani;eiiie'-.t*  " 
and  expense  .dloc.itions  umier  an  existing  order, 
paragr.iph  (dl  does  not  require  baird  approv.il  i.f  '!,•• 
plan.  A  fund  r  hoo.sing  to  relv  on  an  oxisting 
exemptive  onler.  including  one  providing  an 
exempt i(m  for  "future  classes."  may  coiitini.e  to  iW 
so.  provided  it  complies  with  o/yol  thecondilior.s 
in  the  order  (inclmiing  the  disclosure  conditions): 
in  addition,  such  a  fund  would  also  l)e  subjert  ti) 
the  disclosure  requirements  adopted  todav  .Sii' 
discussion  at  II. .A. 5  regarding  the  adoption  of  ,i 
multiple  d.iss  [)!an  under  tlie  rule 
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the  potential  for  conflicts  among  classes 
by  limiting  the  permissible  differences 
among  classes  in  expenses  and  voting 
rights.  It  specifies  permissible  methods 
ofallocating  expenses,  and  allows  the 
waiver  of  expenses  by  service  providers. 
Rule  18f-3  also  specifies  the  conditions 
under  which  shares  of  one  class  may  be 
converted  into  or  exchanged  with  shares 
of  another  class. 

The  rule  requires  the  board  of 
directors  of  a  fund  to  approve  a  plan 
detailing  each  class's  arrangement  for 
the  distribution  of  securities  and  the 
services  provided  to  each  class,  and  the 
payment  of  other  expenses.  The  board 
must  determine  that  the  plan  is  in  the 
best  interests  of  each  class  individually 
and  the  fund  as  a  whole. 

1.  Differences  in  Distribution  and 
Shareholder  Services 

Under  paragraph  (a)(l)(i),  classes 
must  differ  either  in  the  manner  in 
which  they  distribute  their  securities,  or 
in  the  services  they  provide  to  their 
shareholders,  or  both.  As  under  the 
proposal,  distribution  systems  may 
differ  in  the  amount  or  form  of  payment, 
or  the  nature  or  extent  of  services 
provided.  A  class  that  pays  a  front-end 
load,  for  example,  differs  from  a  class 
paying  a  rule  12b-l  fee '"  in  a  spread 
load  or  level  load  arrangement  in  the 
amount,  the  form  (by  shareholders 
individually  versus  the  class  as  a 
whole),  and  timing  (at  purchase  versus 
over  time)  of  distribution  charges. 
Funds  may  also  meet  paragraph 
(a}(l)(i)  by  providing  different  services 
to  the  shareholders  of  each  class.  One 
commenter  expressed  concern  that  the 
requirement  in  proposed  paragraph 
(a)(5)  that  all  classes  have  the  same 
rights  and  obligations  would  not  permit 
differences  among  classes  in  services 
such  as  checkwriting."  Presumably,  the 
commenter  viewed  the  term 
"shareholder  service"  as  encompassing 
only  certain  services  provided  to 
shareholders  by  banks,  brokers,  and 
'  other  third  parties  detailed  in  the  many 
multiple  class  exemptive  applications, 
and  not  shareholder  transaction 
services,  such  as  checkwriting.  The  term 
"shareholder  services"  in  the  rule, 
however,  encompasses  both  types  of 
services. 

2.  Allocation  of  Expenses 

a.  Class  Expenses.  Under  rule  18f-3, 
certain  expenses  must  be  allocated  to 

'"A  nile  12b-l  fee  is  a  charge  to  fund  assets  that 
may  be  used  to  pay  certain  distribution  expenses  in 
accordance  with  rule  12b-l  (17  CFR  270.12b-l) 
under  the  Investment  Company  .^ct. 

■■  Letter  bom  the  Investment  Company  Institute 
to  lonathan  G.  Katz.  Secretary,  SEC  22  (Feb.  22, 
1994). 


individual  classes,  while  others  may  be 
so  allocated  at  the  discretion  of  the 
fund's  board  of  directors.  Paragraph 
(a)(l)(i)  provides  that  expenses  relating 
to  the  distribution  of  a  class's  shares,  or 
to  services  provided  to  the  shareholders 
of  that  class,  must  be  allocated  to  that 
class.  Although  this  requirement  was 
implicit  in  proposed  paragraph  (a)(l)(i). 
the  text  of  the  rule  as  adopted  has  been 
clarified  to  make  it  explicit. 

Paragraph  (a)(l)(ii)  provides  that  other 
expenses  (other  than  advisory  '^  or 
custodial  fees  or  other  expenses  relating 
to  the  management  of  the  fund's  assets, 
which  must  be  allocated  to  all  classes  in 
accordance  with  paragraph  (c))  may  be 
allocated  to  different  classes  in  different 
amounts  to  the  extent  that  they  are 
incurred  by  one  class  in  a  different 
amount,  or  reflect  differences  in  the 
amount  or  kind  of  services  that  different 
classes  receive. '^  This  paragraph 
encompasses  both  differences  in  actual 
out-of-pocket  expenses  among  classes 
(for  instance,  blue  sky  fees  that  are 
incurred  for  some  classes  but  not 
others),  and  differences  in  charges  when 
classes  receive  services  that  are  different 
in  kind  or  amount.  For  example,  some 
classes  may  use  transfer  agency  services 
differently  than  others.  Thus,  the  rule 
contemplates  that  allocations  may  be 
based  upon  the  level  or  kind  of  services 
used.'-* 


'■  Under  rule  18f-3.  the  investment  advisory  fw 
charged  to  each  class  generally  must  be  the  same 
percentage  amount.  In  the  case  of  a  multiple  cla.vs 
fund  with  an  advisory  contract  that  provides  for 
compen-sation  to  the  adviser  on  the  b.n.<is  of 
performance,  paragraph  (a)(l)(iii)  clarifies  that  ttie 
percentage  amount  may  vary  for  each  class  to  the 
extent  that  any  difference  is  the  result  of  the 
application  of  the  same  performance  fee  provisions 
to  the  different  investment  pcrform.nnco  of  each 
class. 

In  addition,  the  Commission  tielicves  that  it 
would  also  be  consistent  with  section  20S(b)(2)  and 
rule  205-1  if  a  multiple  class  fund  were  to  use  the 
investment  performance  of  a  single  class  for  the 
purpose  of  calculating  the  performance  fee.  In 
approving  the  use  of  a  class,  the  board  of  directors 
of  the  fund  should  consider  all  of  the  relevant 
factors,  including  the  pro^iosed  performance  fee 
schedule,  the  effect  that  using  one  class  instead  of 
another  would  have  on  the  fees  to  be  paid,  the 
anticipated  relative  size  of  each  class,  the  expense 
ratio  of  each  class,  the  effect  of  any  waiver  or 
reimbursement  of  expenses  on  the  performance  of 
thai  class,  the  nature  of  the  index  to  which  the 
fund's  performance  will  be  compared  and.  if  the 
index  is  Comprised  of  comparable  funds,  the 
average  expense  ratio  of  those  funds.  For  instance, 
it  would  appear  difficult  for  a  board  to  justify 
basing  the  calculation  of  a  performance  fee  on  the 
performance  of  a  class  with  the  lowest  expenses  if 
the  result  would  be  that  shareholders  of  another 
class  would  pay  a  higher  advisory  fee  than  would 
be  warranted  given  that  class's  performance. 

'*The  board  should  monitor  whether  the  fund's 
allocations  have  complied  with  the  requirements  of 
paragraph  (a)(l)(ii)  when  the  board  reviews  the 
fund's  f.laa  See  section  II.A.5..  infra. 

'^Paragraph  (a](l)(ii)  as  adopted  has  been 
reworded  to  delete  subparagraph  (A)  of  the 


The  proposal  requested  comment  on 
whether  the  rule  should  provide  more 
specific  limits  on  differential  allocations 
of  expenses.  Commenters  strongly 
supported  the  flexible  approach  taken  in 
the  proposal.'*  hi  particular,  one 
commenter  stated  that  "(a)  more  rigid 
approach  to  expense  allocation  could 
undermine  the  utility  of  the  exemptive 
rule."  "•  Another  endorsed  the 
"proposal  to  leave  these  determinations 
to  the  Directors."  '"^  A  commenter  stated 
that  mandating  certain  expenses  as  class 
expenses  could  run  afoul  of  Internal 
Revenue  Service  private  letter  rulings, 
which  only  permit  de  minimis 
differences  among  the  expenses  of 
different  classes."* 

At  several  commenters'  suggestion, 
the  Commission  has  revised  paragraph 
(a)(l)(ii)  to  delete  the  word  "materially." 
Although  the  materiality  qualifier  in 
proposed  paragraph  (a)(l)(ii)(B;  ivnuld 
have  allowed  boards  of  directors  to 
avoid  making  allocation  determinations 
for  trivial  differences  in  expenses, 
several  commenters  interpreted  the 
requirement  to  mean  that  boards  could 
not  allocate  expenses  with  immaterial 
differences  at  all.'*'  Because  paragraph 
(a)(l}(ii)  is  permissive,  allocations  of 
differential  expenses,  regardless  of 
materiality,  are  at  the  board's  discretion. 

h.  Allocation  of  Fund  Income  and 
Expenses.  Paragraph  (c)  sets  forth  the 
allocation  methods  for  income,  realized 
and  unrealized  capital  gains  and  losses, 
and  expen.ses  that  are  not  assigned  to  a 
particular  class.  The  proposal  would 
have  required  that  these  items  be 
allocated  to  each  class  based  on  the 
relative  net  assets.  One  commenter, 
however,  argued  that  requiring 
allocations  based  on  net  asset  value 
could  result  in  the  dilution  of 
shareholders  in  daily  dividend  funds 
such  as  money  market  funds  that  permit 
investors  to  subscribe  for  shares,  but  not 


proposed  rule  text.  Under  proposed  paragraph 
(aKill.M.  expenses  could  have  been  treated  as 
t)elonging  to  a  class  if  they  were  diret;tly  related  to 
the  arrangement  of  that  class  for  shareholder 
services  or  distribution.  The  proposal  did  not 
provide  any  guidance  for  determining  whether  an 
expense  was  "directly  related."  nor  did  it  explain 
how  these  expenses  were  to  be  distinguished  from 
expenses  of  an  arrangement  under  paragraph 
(a)(l)(i).  or  other  expenses  under  paragraph 
(a)(lMii)(B).  Therefore,  the  Commission  has  deleted 
this  provision  as  unnecessary. 

"  E.g..  letter  from  Rope*  &  Cray  to  Jonathan  C. 
Katz,  Secretary.  SEC  7  (Feb.  21. 1994):  Letter  from 
Fedcratpd  Investors  to  Jonathan  C.  Katz.  Secretary. 
SEC  2  (Feb.  15. 1994). 

"•ICI  Comment  Letter,  stipra  note  .  at  21. 

''Letter  from  the  American  Bar  Association  to 
lonatlian  C.  Katz.  Secretary,  SEC  12  (Mar.  15. 1994). 

■"  Letter  from  Fidelity  Management  and  Research 
Company  to  )onalhan  G.  Katz.  Secietarv.  SEC  A-1 
(May  13. 1994). 

'''E.g..  la  Comment  Letter,  supra  note  1 1.  at  21. 
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pay  for  them  with  federal  funds.-" 
According  to  the  commenter,  because  an 
investor's  money  is  not  available  for 
investment  by  a  fund  until  federal  funds 
have  been  received,  the  payment  of 
dividends  to  the  investor  before  receipt 
of  federal  funds  would  dilute  the 
holdings  of  other  shareholders.-' 

Therefore,  the  rule  as  adopted  allows 
different  methods  of  allocation  for  daily 
distribution  funds  than  for  non-daily 
distribution  hinds.  Non-daily 
distribution  funds  must  allocate  these 
items  ba.sed  on  the  relative  net  assets. 
Money  market  funds  (including  those 
calculating  net  as.sets  on  an  amortized 
cost  basis)  and  other  funds  making  daily 
di.strib,itionsof  their  net  investment 
income  may  allocate  these  items  to  each 
.share  regardless  of  class,--  or  based  on 
the  relative  net  assets  (settled  shares). 2' 
The  parenthetical  reference  in  the  rule 
to  calculation  of  net  assets  using 
ninortized  cost  recognizes  that  money 
market  funds  may  allocate  fund 
expenses  based  on  the  relative 
amortized  cost  net  assets. -•»  The 
ailo-rntion  method  selected  by  tiie  fuiui 
must  be  applied  consistently. 

A  commenter  requested  that  the 
Commission  provide  guidance  about  the 
allocation  of  costs  of  implementing  a 
multiple  class  structure.-^  If  a  fund  is 
organized  initially  with  a  multiple  class 


^'Memorandum  to  file  from  Karrie  MrMllliin 
regarding  telephone  conversation  with  RithanI 
I'eleka.  Oppenheimer  Management  Corporation 
(Mjy  11.  1994)  (Peteka  Commi-nl  Memorandum). 
The  term  "net  assets"  includes  the  value  of  any 
nxeivables.  including  subscriptions  to  purchase 
shares  for  which  the  fund  has  not  yet  received 
p.iymt>nt.  .See  AICHA  Audit  Guide,  supra  note  26. 
ill  H  2.22.  Because  daily  distribution  fund  portfolio 
transactions  .settle  daily  against  federal  funds  (in 
cimtrast  to  other  sei;urities  that  have  "regular  way" 
[(!.•>.  currently  T+5)  settlement),  many  of  these 
funds  only  record  income  and  expenses  on  their 
lH)oks  for  shareholders  whose  subscriptions  have 
ileared  in  federal  funds.  .SecT  Rowe  Price 
-Vssociates,  Inc.  (pub.  avail.  Dec.  22.  1986).  Thus, 
allot rtiing  on  the  basis  of  relative  net  assets  would 
l«  in  conflict  with  typical  dally  distribution  fund 
iillocations. 

-'  According  to  the  conrunenter.  this  problem  is 
exacerbated  when  a  large  disparity  exists  between 
the  size  of  the  cla.s.ses  or  feeder  funds,  as  each 
subscription  to  the  smaller  cla.ss  or  feeder  fund  will 
be  large  relative  to  the  size  of  the  other  clas.ses  or 
feeder  funds,  and  will  dilute  the  classes  or  feeder 
(unds  hdving  greater  a.ssets.  Peteka  Comment 
Memorandum.  .<:ijpm  note  20. 

-•Like  some  exemptive  orders,  paragraph  (t.)(2)(i) 
r(!(piires  funds  allocating  these  items  equallv  to  all 
sh.ires  regardless  of  cla.ss  to  obtain  the  .igret!menl 
of  their  .service  providers  that,  to  the  extent 
niH.essary  to  .-issure  that  all  classes  maintain  the 
siime  net  iis.set  value,  the  providers  will  waive  or 
reimburse  class  expen.ses. 

=  'The  rule  defines  "relative  not  assets  (settled 
shares)"  to  mean  net  as.vets  valued  in  aicordanre 
with  generally  accepted  .iccounting  principles,  but 
'!X(  lulling  the  value  of  subscriptions  roi^eiv.ibli',  in 
relation  to  the  net  a.s.sels  of  the  fund. 

-■'.S(f.'  Fidelilv  Commenl  1  <>rter.  supra  note  18  at 
A-2. 
:'Wat3. 


structure,  these  costs  are  part  of  the 
fund's  organization  expenses  and 
usually  are  capitalized.  Funds  may 
allo<,ate  the  amortization  of  these 
expenses  among  the  classes  like  other 
expenses  under  paragraph  (c)  of  the 
rule.  If  the  class  structure  is  added  after 
the  fund  has  been  organized,  or  if  new 
classes  are  added,  these  expenditures 
would  not  be  capitalized.  Instead,  they 
would  be  expenses  of  the  class  or 
classes  in  existence  before  the  addition 
of  the  class  structure  or  the  new 
classes,-**  and  therefore  would  be 
recognized  by,  and  allocated  to.  those 
exi.sting  classes  as  an  expense  under 
paragraph  (c)  and  not  charged  lo  the 
new  class  or  classes.^' 

c.  Accountont's  Report  on  System  of 
Internal  Control.  The  Commission  is  not 
adopting  the  proposed  amendment  to 
Form  N-SAR,  relating  to  an 
accountant's  report  on  a  fund's  system 
of  internal  controls.  As  proposed,  Item 
77B  would  have  required  accountants 
preparing  the  report  on  a  multiple  class 
funds  .system  of  accounting  controls  to 
refer  expressly  to  the  procedures  for 
calculating  the  classes'  net  asset  values. 
This  provision  was  intended  to  replace 
the  requirement  in  the  exemptive  orders 
that  an  expert  file  a  separate  report  on 
the  adequacy  of  accounting  procedures 
of  multiple  class  funds.  One  commenter 
supported  the  proposal's  omission  of  a 
requirement  for  the  expert's  report  as  no 
longer  necessary.  It  believed  that  the 
orders  granted  to  date,  and  the 
additional  guidance  in  rule  18f-.l, 
adequately  define  the  methodology  that 
a  fund  should  follow  in  allocating 
income,  realized  and  unrealized  capital 
gains  and  losses,  and  expenses  of  the 
company  to  a  cla.ss  of  shares.^"  The 
commenter.  however,  disagreed  with 
the  proposal's  requirement  of  a  specific 
reference  in  the  internal  controls  report 
to  the  procedures  for  calculating 
multiple  class  net  assets,  arguing  that 
be<;ause  the  infernal  control  sfnicture, 
required  to  be  reviewed  by  Statement  on 


-".See  Kin.mcial  .Accounting  Standards  Huurd. 
Financial  .Airounting  Standards  No.  7.  §§8  and  9. 
Artounling  and  Rejwrting  by  Development  ."-'Li^i" 
tnterprises.  and  AICHA.  Audits  of  Investment 
Coirpanies:  Audit  .in<l  Accounting  (iuide  1 8.10 
(May  1993). 

-^  Org-ini/ation  expenses  should  be  distingiiished 
from  other  expenses,  such  as  printing  of 
prosjKHtusi's.  These  other  nonKirgani/aiional 
expenses  may  appropriately  be  capitalized  wnd 
iunorii/ed  in  accord.ince  with  the  provisions  of 
generally  .ucnpted  accoimting  principles.  Tho 
aniortiz-ition  of  these  expen.ses  would  be  .i.'loo.led 
iDdll  cl.is.ses  which  benefit  from  the  expense. 

-'  l.et'er  from  the  American  Institute  of  ('j>nified 
Public  An.ojniants  to  Jonathan  G.  Kiitz.  S.»crelarv, 
ShX:2(M.ir.  18.  19»»4). 


Auditing  Standards  No.  SS,'^''  includes 
the  procedures  for  calculating  multiple 
class  net  assets,  the  report  required  by 
Item  778  need  not  be  modified  to 
emphasize  only  one  of  theaspe<;ts  of  the 
internal  control  structure.  The 
Commission  believes  that  .since  under 
current  ac(.ounfing  standards,  a  review 
of  the  funds  internal  control  structure 
must  include  a  review  of  procedures  for 
calculating  multiple  class  net  assets,  it 
is  unnecessan,-  to  require  the 
independent  accountant's  report  to 
include  such  a  reference. 

d.  Waivers  and  Reimbursements  of 
E.xpenses.  As  adopted,  rule  18f-.3(b) 
expressly  allows  a  fund's  underwriter, 
adviser,  or  other  provider  of  ser\'ices  to 
waive  or  reimburse  the  expen.ses  of  a 
specific  class  or  classes.  The  proposal 
would  have  permitted  only  waivers  or 
reimbursements  by  the  fund's  adviser  or 
underwriter  of  cla.ss  expenses,  and 
would  not  have  permitted  waivers  or 
reimbursements  for  specific  classes  of 
fund  expenses,  sur.h  as  advisory  fees. 
Despite  the  prohibition  on  differential 
waivers  of  fund  expenses,  fund  sponsors 
could  have  achieved  the  same  result 
indirectly  by  waiving  or  reimbursing 
class  expenses.  Therefore,  the 
Commission  is  deleting  therestrictions 
on  waivers  in  the  final  rule.  This 
modification  is  not  intended  to  allow 
reimbursements  or  waivers  to  be<:ome 
de  facto  modifications  of  the  fees 
provided  for  in  advisory  or  other 
contrads  .so  as  to  provide  a  means  for 
cross-subsidization  between  cla.sses. "' 
Consistent  with  its  oversight  of  the  class 
system  and  its  independent  fiduciary 
obligations  to  each  class,  the  board  must 
monitor  the  use  of  waivers  or 
reimbursements  to  guard  against  cross- 
subsidization  between  cla.sses.^' 

3.  Voting  and  Other  Rights  and 
Obligations 

The  Commission  is  adopting  the 
provisions  relating  to  shareholder  voting 
substantially  as  proposed. ^^  These 
provisions  elicited  little  comment. 
Paragraph  (a)(2).  which  provides  that 
each  class  must  have  exclusive  voting 
rights  on  any  matter  submitted  to 


•""(^odifii  Hiion  of  Statements  on  Auditing 
.St.mddr<ls.  .American  Institute  of  CertiHod  Public 
Aicounl.inls.  .M!  §^19(1!)94). 

"'Rule  lHf-3  is  only  J  limited  P.xemption  from 
the  literal  application  of  the  prohibitions  of  si-tlion 
18  and  may  not  Ih'  used  to  undermine  that  section's 
role  in  effening  the  st.itutory  pii.-pose  of  preventing 
the  issuancp of  "se<iirtties containing  ine<)uitable or 
discriminatory  provisions."  15  Ll.S.C.  §80a-l(bH3). 

"  -See-  uifm  si'ction  II..A.5. 

'-  Paragraphs  (d)(2)  and  (a)(3)  of  the  fin.il  nile 
w.-re  p;iMgriiphs  (d)(3!  am)  (al(4).  respectively,  in 
the  rule  as  proposed.  They  have  been  renumben-d 
as  a  result  of  the  transfer  of  certain  provisions  of 
pHi|iosed  twragraph  (a)(2)  into  paragraph  lb)  of  the 
fiiul  rule. 


\ 
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shareholders  that  relates  solely  to  the 
arrangement  of  that  class,  governs 
which  class  of  shareholders  may  vote  on 
n  matter,  but  does  not  affect  whether  the 
matter  is  one  that  requires  a  shareholder 
vote.  Paragraph  (a)(3)  requires  that  each 
class  have  the  right  to  vote  separately  on 
matters  in  which  its  interests  are 
different  from  those  of  other  classes. 

The  Commi.ssion  is  adopting  as 
proposed  paragraph  (a)(4).  which  states 
that  except  as  provided  in  the  previous 
paragraphs,  each  class  of  a  fund  relying 
on  the  rule  must  have  the  same  rights 
and  obligations  as  each  other  class." 
Among  other  things,  this  paragraph 
effectively  requires  multiple  class  funds 
to  allocate  voting  rights  that  affect  all 
fund  shareholders  equally  to  all 
shareholders.  The  Cnmmis.sion  had 
reqtiested  comment  on  whether  to 
require  that  voting  be  allocated  based  on 
relative  net  asset  value  per  share,  rather 
than  one  vote  per  share. ^•'  All  of  the 
commenlers  addressing  the  issue 
op])OSpd  such  a  requirement.  These 
commenters  suggested  that  the 
proposal's  more  flexible  approach  of 
allowing  a  fund  to  select  the  method 
most  suitable  for  it  would  provide  the 
best  n-siilt  for  each  fund. '''  Several 
commenters  noted  that  many  funds 
would  l)e  required  to  hold  shareholder 
meetings  in  order  to  amend  their 
charters  to  comply  with  such  a 
requirement,  thus  incurring  additional 
expense.^'*  Therefore,  the  Commission  is 
not  rt!quiring  voting  based  on  relative 
net  a.sset  value  per  share,  but  believes 
that  such  voting  is  permissible  under 
section  18(i)  of  the  hnestment  Company 
Act.^' 


"Thi.>;  provision  wii.-s  par.igrH|ih  (iiH^I  in  the  rule 
1^  proposed. 

• '  Svr  foolnotf  42  of  the  t'ro(K>.siiip  Rflt;ii.sp. 
'■(;,«.  ICI  Comm«nl  LelK^r.  supra  tuitp  U.al  2:!. 
tidelily  CommnnI  Letter,  su/.m  noIR  IB.  .it  A-2 
(Kidplily  staled  lh<il  doildr-KH.wd  voting  mAV  not  be 
const.slp;il  with  MMc  law). 

'^•fi; .  l.«'tler  from  the  Chicago  Bar  AsMii-iation. 
Siiticommit»RP  of  the  .Senirities  L.aw  Committee  to 
ioiirfth.in  G.  Kali.  Secretary.  SEC  1  (Krb.  21.  1994); 
l.RtiKr  from  Federated  lnvK.<tors  to  fonathan  G.  Katz. 
.S«ret.iry.  SEC  3  (Feb.  15.  1'.)<J4). 

'' Srr  Sentinel  Group  Funds,  Inc.  (put)  avail.  Out. 
J7.  I?t9i)  (under  section  lB!i).  voting  rights  of 
different  series  in  a  fund  may  be  lied  to  the  relative 
net  a.s.Nei  value  of  each  series  to  avoid  vesting  unfair 
voting  power  in  serie.s  with  per  share  net  as.set 
'  values  that  are  significanl'y  lower  than  those  of 
other  wriesl.in  discussing  the  meaning  of  'wpial 
■'Cling  righl.s"  under  .section  18(i).  the  (jimmi.ssion 
has  Doled  that: 

I'l-olilems  of  inlerpreldlion  nay  very  well  arise 
from  defining  with  exactitude  what  constitutes 
"er^ual  voting  rights"  within  the  meaning  of  Section 
lH(i).  It  is  apparent  that  in  certain  cases  an 
infiexibic  adherence  to  any  rigid  interpretation 
could  protluce  grave  distortions  of  the  apparent 
uilent  of  ( jingress  lo  require  a  reasonably  oquitabie 
disi.-ibiilion  of  voting  power  consi-sti-nt  with  the 
.ipplicabic  iKwrisinns  pertaining  lo  Ihe  different      • 
I  iasMrs  of  stOcL 


4.  Exchange  Privileges  and  Conversions 

The  Commission  is  adopting 
provisions  relating  to  conversions  and 
exchanges  of  shares  substantially  as 
proposed.'*  The  rule  as  adopted  also 
includes  a  provision  allowing 
conversions  when  a  shareholder  is  no 
longer  eligible  to  invest  in  a  particular 
class.'" 

Paragraph  (e)(1)  allows  funds  to  offer 
different  exchange  privileges  to  different 
classes.*"  Paragraph  (e)(2)  permits  funds 
to  offer  one  or  more  classes  with 
conversion  features  that  allow  for 
automatic  conversions  into  another 
cla.ss  after  a  specified  period,  if  the 
conversions  are  made  at  net  a.sset  value 
without  the  imposition  of  any  sales 
load,  fee  or  other  cliarge  upon  the 
conversion.  As  suggested  by  a 
commenter,  paragraph  (e)(2)  as  adopted 
provides  that  total  expenses  (not  ju.st 
those  associated  with  a  rule  12b-l  plan) 
may  not  be  higher  for  the  new  class  than 
for  the  old  class.*' 

The  Commi.ssion  has  added  paragraph 
(e)(.1),  which  allows,  under  liiuited 
circumstances,  conversions  that  otxur 
whenever  a  shareholder  ceases  to  be 
eligible  to  invest  in  a  class.  Unlike 
paragraph  (e)(2).  this  provision  does  not 
require  that  the  new  class  have  the  same 
or  lower  expen.ses.  A  commenter 
objected  that  the  expense  limitation  in 
paragraph  (e)(2)  would  not 
accommodate  situations  in  which  a 
shareholder  may  no  longer  be  eligible  to 
participate  in  the  class  in  which  he  or 
she  originally  invested,  and  therefore 
need  or  wish  to  be  placed  into  a  class 
that  may  have  higher  expenses.''^  For 


Thf:  Solvay  American  Corp  .  27  SEC  971 .  974  n.'i 
(194B). 

The  Commission  al.so  believes  that  voting  based 
on  relative  nel  asset  value  is  consistent  with  the 
definition  of  "the  vote  of  a  majority  of  the 
outstanding  voting  .securities"  in  sectioii  2(a)(42)  of 
the  Investment  Company  Act  |15  U.S.C.  §80a- 
2(aU42)|.  That  provision  does  nol  specify  whether 
the  pre.scribcd  percentages  are  lo  be  determined  on 
the  t>asisof  the  number  of  securities,  or  the  value 
of  the  securities. 

'"  Exchanges  are  subject  to  section  1 1  of  the 
Inve.sltneoi  Company  Act  and  the  rules  thereunder 
.See  15  U.S.C.  §BOa-ll(a):  17  CFR  270.1  la-1. -2 
and  -3  (requiring  offers  of  exchange  to  be  made  on 
the  basis  of  net  a.sset,  value,  with  certain 
exceptions). 

''The  Commi.vsion  also  is  amending  Form  N-1 A 
to  require  prospectus  disclosure  for  multiple  cla.ss 
funds  allowing  or  requiring  conversions  or 
exchanges  between  classes.  Stv  infra  section  II.C.I. 
for  a  di.sciission  of  the  amendment. 

■""  For  example,  when  shares  of  one  class  of  a  fund 
may  be  exchanged  for  shares  of  the  .same  class  in 
another  fund.  b«it  not  for  shares  of  other  cla.s,ses. 

♦'  ICI  Comment  Letter,  siipm  note  1 1.  at  2T-24. 

•-Letter  from  Hale  and  Dorr  to  lonnthan  G.  Kalz. 
Secretary.  SEC  7  (F'eb.  22.  1994).  Spf  Ark  Fimds, 
Investment  Company  Act  Release  Nos.  19B12  (Oct 
22.  1993).  58  FR  58025  (Oct.  28.  1993)  (Notice  of 
Application),  and  19882  (Nov  17.  1993).  55  SEf! 
Docket  1541  (Order)  (allowing automatic 


example,  an  investor  in  a  class  offered 
only  to  trust  customers  may  cease  to  be 
a  trust  customer,  and  thus  no  longer  be 
eligible  to  invest  in  that  clas-s."'  In  this 
event,  the  commenter  suggested  that  the 
rule  permit  the  new  cla.ss  to  assess 
higher  rule  I2l>-1  fees.  Paragraph  (e)(3) 
allows  these  conversions  to  occur,  if  the 
conversion  is  effected  at  net  asset  value 
without  the  imposition  of  any  sales 
load,  fee,  or  other  charge  upon  the 
conversion  and  the  investor  is  given 
advance  notice  of  the  conversion. 

5.  Board  Review  of  Plans 

The  Commission  is  adopting 
paragraph  (d).  governing  the  adoption 
and  approval  of  multiple  class  pi  mis  by 
boards  of  directors,  with  moditlc.itions 
in  view  of  comments  received.  Rule 
18f-3  gives  the  board  of  directors, 
particularly  the  independent  directors, 
significant  responsibility  to  approve  a 
fund's  plan  and  oversee  its  operation. 
Paragraph  (d)  requires  that  a  fund  adopt 
a  written  plan  specifying  all  of  the 
differences  among  classes,  including  the 
various  .services  offered  to  shareholders, 
different  distribution  arrangements  for 
each  class,  methods  for  allocating 
expenses  relating  to  those  differences, 
and  any  conversion  features  or  exchange 
privileges.*''  The  plan  should  provide  a 
detailed  statement  of  the  diffe.'-ences 
am.ong  the  classes. 

The  rule  requires  that  the  board, 
including  a  majority  of  the  independent 
directors,  find  that  the  plan  is  in  the  best 
interests  of  each  class  individualiy  and 
the  fund  as  a  whole.*^  This  approval 
requirement  replaces  the  several  board 
reviews  under  the  exeinptive  orders. 
The  orders  required  boards  of  directors 
to  apfirove  the  issuance  of  multiple 
classes  of  shares,  review  and  approve 
specific  allocations  of  class  expense.s. 


conversions  when  a  shareholder  in  one  cla.NS 
becomes  ineligible  to  purchase  shares  of  the  class 
originally  held):  Federated  Securities  Corp.  (pub. 
avail.  I.in.  14.  1992)  (permitting  shareholders  to 
.switch  frr.m  one  class  to  another  class  where, 
because  of  a  change  in  circumstances,  such 
shareiiolders  would  no  longer  be  eligible  to  invest 
in  a  particular  cl.'iss  of  shares). 

•  'Although  some  fees  may  lie  lower  for  classes 
whose  shareholders  have  certain  other  reIa!ionship.s 
with  a  financial  institution  that  provides  services  to 
fund  shareholders,  these  investors  may  al.so  l>p. 
p.iying  other  fees  directly  to  the  institution  iu 
addition  to  paying  expen.ses  a!  Ihe  fund  level. 

"Forms  N-1  A  and  N-14  h.:ve  l>een  amended  lo 
require  that  a  a)pv  of  the  plan  be  filed  as  an  exhibit 
lo  the  forms. 

'•^In  making  its  findings,  the  board  should  focus, 
among  other  things,  on  the  relationship  ar!:Qng  the 
clas.ses  and  ex.imine  potential  conflicts  of  interest 
among  clas.ses  regarding  Ihe  allocation  of  fet-.s. 
services,  waivers  and  reimbur<tmeiits  of  exiien.st!&. 
and  voting  rights.  Most  significuilly.  the  b'.>ard 
should  evaluate  the  level  of  services  provided  to 
each  class  and  the  cost  of  those  services  to  ensure 
that  Ihe  services  are  appropriate  and  that  the 
allociition  of  expetises  is  reasonable. 


monitor  for  conflicts  of  interest  among 
classes  and  take  any  action  necessary  to 
eliminate  conflicts. 

Paragraph  (d)  as  adopted  requires  the 
board  to  approve  a  plan  initially  and 
before  any  material  change.  The 
Commission  is  not  requiring  annual 
approval  of  the  board,  which  was 
proposed.  Many  commenters  objected  to 
the  annual  review  requirement  and 
argued  that  it  runs  counter  to  the 
Commission's  recent  elimination  of 
certain  annual  review  requirements.*^ 

Paragraph  (d)  as  adopted  does  not 
require  the  board  to  approve  the  initial 
adoption  of  a  plan  if  the  plan  merely 
reproduces  without  change  a  fund's 
existing  multiple  class  structure  that  the 
board  has  approved  under  an  existing 
exemptive  order.  One  commenter 
requested  that  the  Commission  amend 
the  rule  to  clarify  that  board  approval  is 
not  required  for  existing  classes  that 
intend  to  rely  on  the  rule  if  the  board 
has  already  approved  a  multiple  class 
structure  under  an  order.*''  Although  the 
rule  as  adopted  does  not  require  a  vote 
of  the  board  of  directors  under  these 
circumstances,  a  fund  with  an  existing 
order  that  seeks  to  rely  on  rule  18f-3 
must  create  a  plan  .setting  forth  the 
fund's  current  separate  arrangements, 
expense  allocation  procedures  and 
exchange  and  conversion  privileges*" 
and  file  a  copy  of  the  plan  with  the 
Commission  as  an  exhibit  to  the  fund's 
registration  statement  under  new  Item 
24(b)(18).  These  plans  create  a  cohesive 
structure  for  monitoring  the  operation  of 
the  class  system,  rather  than  having 
procedures  scattered  among  exemptive 
orders  and  their  amendments, 
prospectuses  and  internal  guidelines, 
and  the  formulation  of  a  plan  from  these 
source  materials  should  not  impose  a 
significant  burden. 

Finally,  the  rule  text  as  adopted  omits 
the  proposed  requirement  that  boards 
find  that  plans  are  "fair."  This  change 
recognizes  that  the  term  was  not  a 
condition  of  the  exemptive  applications, 
and  that  the  requirement  that  a  board 
find  a  plan  to  be  in  the  best  interests  of 
each  class  individually  and  of  the  fund 
as  a  whole  provides  the  same  protection 
as  a  separate  fairness  requirement. 


■"'£.^..  ABA  Comment  Letter,  supra  note  17.  at  4: 
Federated  Investors  Comment  Letter,  supra  note  15, 
at  2:  Hale  and  Don  Comment  Letter,  supra  note  42. 
at  4-5;  ICI  Commenl  Letter,  supra  note  1 1.  at  23: 
Letter  from  Dechert  Price  «  Rhoades  to  Jonathan  G. 
Katz.  Secretary.  SEC  2  (Feb.  22.  1994).  See 
Proposing  Release  at  21  n.48.  58  FR  at  66080  n.48. 
for  a  di.scussion  of  recent  Commission  actions  lo 
reduce  the  burdens  on  boards  of  directors. 

•"la  Commenl  Letter,  supra  note  11.  at  23. 

"Board  approval  of  the  plan  is  required,  though, 
if  it  contains  any  material  deviations  from  currant 
practice. 


B.  Rule  12h-l 

The  Commission  is  adopting  new 
paragraph  (g)  of  rule  12b-l  substantially 
as  proposed.  It  provides  that  if  a  plan 
covers  more  than  one  class  of  shares,  the 
provisions  of  the  plan  must  be  severable 
for  each  class,  and  any  action  taken  on 
the  plan  must  be  taken  separately  for 
each  class.  The  board  would  be  required 
to  make  the  finding,  separately  for  each 
class,  that  a  distribution  plan  presents  a 
"reasonable  likelihood  of  benefit"  to  the 
company  and  its  shareholders. 
Similarly,  the  amendment  requires 
shareholder  approval  by  the  outstanding 
voting  securities  of  each  separate  class 
when  rule  12b-l  requires  that  a  plan  for 
the  distribution  of  securities  be 
approved  by  a  majority  of  the  funds 
outstanding  voting  securities.  Paragraph 
(g)  also  contains  a  cross-reference  to  rule 
18f-3  to  address  the  limited  exception 
that  under  paragraph  (e)(2)  of  that  rule, 
any  shareholder  vote  on  the  rule  12b- 
1  plan  of  a  target  class  would  also 
require  a  separate  vote  of  any  punhase 
class. *^ 

C.  Disclosure 

The  Commission  is  adopting 
disclosure  requirements  for  registration 
statements  of  master-feeder  and 
multiple  class  funds  with  substantial 
modifications  from  the  proposal,  and  is 
not  adopting  any  disclosure 
requirements  for  advertisements  and 
sales  literature.50  New  Item  6(h) 
provides  that  multiple  class  and  ma.ster- 
feeder  funds  should  describe  the  .salient 
features  of  the  multiple  class  or  master- 
feeder  structure.  Feeder  funds  should 
also  disclose  the  circumstances  under 
which  the  feeder  fund  could  no  longer 
invest  in  the  master  fund,  and  the 
consequences  to  shareholders  of  such  an 
event.  Item  6(h)  also  requires 
prospectuses  used  in  connection  with  a 
public  ofi^ering  to  disclose  that  there  are 
other  classes  or  other  feeder  funds  that 
invest  in  the  same  master  fund,  and  to 
include  a  telephone  number  investors 


■•■♦In  light  of  Ihe  adoption  of  new  paragraph  ieK3) 
of  nile  181-3.  the  Commission  has  modified  rule 
12b-l(g)  from  the  proposal  to  limit  the  cross- 
reference  to  paragraph  (e)(2).  Whereas  conversions 
under  paragraph  (e)(2)  will  occur  if  shareholders 
remain  in  a  class  for  a  specified  period  of  time, 
conversions  under  paragraph  (e)(3)  will  nol  occur 
except  upon  the  happening  of  a  specified 
contingency  that  is  dependent  upon  the 
shareholder.  Therefore,  a  vote  of  the  clas.s  of  shares 
that  may  convert  is  not  required. 

'"In  view  of  commenters'  objections  and  recent 
industry  initiatives.  Ihe  Commission  also  is  nol 
imposing  standardized  class  designations  upon 
multiple  class  funds.  See  Memorandum  of  the  ICL 
Board  of  Governors  Adopts  Voluntary 
Nomenclature  Standards  of  Multiple  Class  Funds 
(May  16. 1994);  Jeff  Kelly.  A  Fine  Mess.  Momingslar 
Mutual  Funds,  Nov.  25.  1994.  at  Si:  IQ  Commenl 
Letter,  supra  note  1 1.  at  19. 


can  call  to  obtain  additional  information 
about  other  classes  or  feeder  funds 
available  through  their  sales 
representative.*^  These  provisions 
should  give  funds  flexibility  in  drafting 
disclosure  while  making  available  to 
investors  the  means  to  obtain  additional 
information  about  other  classes  or 
feeder  funds  investing  in  the  same 
master  fund.  These  disclosure 
requirements  are  consistent  with  the 
Commission's  goals  of  promoting 
prospectus  simplification  and  the  use  of 
plain  language.'^ 

Funds  must  provide  more  extensive 
prospectus  disclosure  about  other 
classes  or  feeder  funds  only  in  two 
cases.  First,  under  new  staff  Guide  34  to 
Form  N-1  A,  if  a  prospectus  offers  more 
than  one  class  or  feeder  fund,  it  must 
discuss  briefly  the  differences  between 
the  classes  or  feeder  funds,  and  arrange 
the  fee  table  to  facilitate  a  comparison 
by  shareholders  of  the  different  fee 
structures.53  Second,  under  new 
General  Instruction  I  to  Form  N-lA,  if 
a  fund  is  offering  a  class  that  will  or 
may  convert  or  be  exchanged  into  other 
classes  of  the  same  fund,  the  prcspectus 
must  provide  disclosure  about  the  other 
classes. 

The  Commission  is  not  adopting  most 
of  the  proposed  disclosure 
requirements;  nearly  all  commenters 
expressed  strong  opposition  to  the 
extent  and  the  details  of  these 
requirements.**  As  discussed  in  more 
detail  below,  commenters  argued, 
among  other  things,  that  the  proposed 
requirements  would  have  imposed 
liability  burdens  and  logistical 
difficulties  on  some  funds. 

The  Commission  recognizes  that  the 
complexity  of  distribution  charge 


^'  This  disclosure  requirement  was  proposed  as 
part  of  In.slruclion  1  to  Item  2(a)  of  Form  N-1  A. 
Multiple  class  funds  must  comply  with  the 
disclosure  requirements  adopted  today  regardless  of 
whether  they  rely  on  rule  18f-3  or  continue  lo 
operate  under  and  comply  with  all  of  the  terms 
(including  disclosure-related  conditions)  of  an 
exi.sting  exemptive  order.  The  disclosure 
requirements  adopted  today  also  do  not  alter  feeder 
funds'  existing  disclosure  obligations.  Letter  from 
Carolyn  B.  Lewis.  Assistant  Director.  Division  of 
Investment  Management.  SEC.  lo  Registrants  (Feb. 
22.  1993).  Comment  II. H  (hereinafter  "1993  Generic 
Disclosure  Comment  Letter").  New  Instruction  4A 
to  Item  2(a)  of  Form  N-iA  codifies  the  requirement 
that  the  expenses  of  both  the  master  fund  and  the 
feeder  fund  be  reflected  in  a  single  fee  table. 

"''See.  e.g.  Arthur  Levitt. Chairman.  SEC,  Taking 
Ihe  Mystery  Out  of  the  Marketplace:  The  SEC's 
Consumer  Education  Campaign,  remarks  before  the 
National  Press  Club  (Oct.  13.  1994). 

' '  Funds  may  either  use  one  fee  table  with 
separate  and  clearly  labeled  columns  for  each  class 
or  feeder  fund,  or  may  prepare  separate  fee  tables 
for  each  class  or  fee<ier  offered. 

'■•  A  few  commenlers.  however,  supported 
requiring  disclosure  about  other  classes  or  feeder 
funds.  See.  e.g..  Hale  and  Dorr  Comment  Letter. 
supra  note  42.  at  8;  Dechert  Price  Comment  Letter 
supra  note  46,  at  3. 
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options  can  be  confusing  to  some 
investors.  Instead  of  relying  on 
prospectus  disclosurt;.  however,  the 
Commission  is  addressing  these 
concerns  through  consumer  education 
and  the  promotion  of  good  sales 
practices.  In  the  proposal,  the 
Commission  requested  comment  on  , 
whether,  instead  of  rt^quiring  extensive 
prospectus  disclosure,  it  should  work 
with  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  to 
develop  standards  for  basic  information 
that  rtipre.sentatives  should 
communiCAite  to  their  clients.  Several 
comrnenters  endorsed  this  approach  as 
an  alternative  to  cro.ss-disclosure.*"'^  The 
Commission  staff  has  been  working,  and 
will  continue  to  work,  with  the  NASD 
on  providing  guidance  about  the  duties 
of  Sides  representatives  when 
recommending  the  purchase  of  multiple 
class  and  master-feeder  funds.''**  Finally, 
the  Commission  expects  to  promote 
consumer  education  in  this  area  through 
the  development  and  publication  of  a 
brochure  explaining  the  structures  and 
expenses  of  multiple  class  and  master- 
feeder  funds. ^' 

1.  Prospe<:tus  Disclosure  Concerning 
Other  Classes  or  Feeder  Funds 

The  Commission  is  adding  new  Item 
6(h)  to  Form  N-1 A ''«  to  require 
prospe<:tuses  for  multiple  class  and 
master-feeder  funds  to  describe  the 
Sidient  features  of  the  multiple  class  or 
master-feeder  structure.  In  addition. 
Item  6(h)  requires  prospectuses  of 
multiple  class  or  ma.ster-feeder  funds  to 
include  disclosure  about  other  publicly 
offered  '•''  classes  or  feeder  funds,  unless 
all  classes  or  all  feeder  funds  are  offered 


'•■  E.g..  Signature  Group  Commeii!  I.t!ltt?r.  supra 
iifite  59.  at  14-15:  AHA  Commeni  t.elter.  supra  nolo 
17,  at  10;  Letter  frf)m  thp  Investment  Company 
Inslimtft  (attaching  memorandum  from  Kirkpalrid 
and  Lock.hart)  to  Matthew  A.  Chambers.  Assu<:iate 
Director.  Division  of  Investment  Management.  SEC 
(Oct.  G.  1994). 

"•'•Since  the  proposal,  the  NASD  hius  reminded 
members  of  "their  obligations  to  ensure  that  the 
investments  are  suitable  for  their  customers  and  to 
disclase  and  discuss  certain  matters  in  the  sale  of 
mutual  funds."  These  matters  include  the 
disclosure  of  "all  material  facts  to  the  customer" 
and.  in  particular,  sales  charges.  Notice  to  Memln-rs 
94-16  (Mar.  1994). 

'''The  Commission  has  previously  published  two 
brochures  providing  general  information  about 
investing. 

'•"  17  CFK  239. ISA.  274.11  A. 

^'•Item  6(h)  refers  to  any  publicly  offered  class  or 
feeder  fund:  thus,  no  disclosure  is  required,  for 
example,  about  offshore  or  private  funds.  See.  c.p  . 
I.«!tter  from  Kirkpatrick  &  Lockhart  on  behalf  of 
Signature  Financial  Group  and  certain  other 
companies  to  Jonathan  G.  Katz.  Secretary.  SEC  1 1- 
12  (Mar.  IB.  1994)  (expressing  concern  about 
disclosure  regarding  offshore  funds).  ICI  Comment 
Letter,  supra  note  II.  at  11  (expressing  concern  that 
disclosure  would  be  required  about  private  feeder 
funds). 


through  the  same  prospectus.^  A  fund 
must  disclose  that  it  issues  other  classes 
or  that  other  feeder  funds  invest  in  the 
master  fund,  and  that  the  other  classes 
or  feeder  funds  may  have  different  sales 
charges  and  expenses,  which  would 
affect  performance.  The  disclosure  must 
also  provide  a  telephone  number 
investors  may  call  to  obtain  information 
concerning  other  cla.sses  or  feeder  funds 
available  through  their  sales 
representative,  and  note  that  inve.stors 
may  obtain  information  concerning 
those  classes  or  feeder  funds  from  (as 
applicable)  their  sales  representative,  or 
any  person,  such  as  the  principal 
underwriter,  a  broker-dealer  or  bank, 
which  is  offering  or  making  available  to 
them  the  set:urities  offered  in  the 
prospectus.  This  disclosure  should 
provide  investors  with  access  to 
information  allowing  them  to  company 
the  expenses  and  services  of  a  given 
class  or  feeder  fund  to  others  that  aw 
available  to  them. 

Although  comrnenters  strongly 
opposed  the  more  extensive  disclosure 
requirements  in  the  proposal,  they 
generally  agreed  that  it  is  "appropriate 
to  require  some  disclosure  as  to  the  fact 
that  there  are  other  classes  or  feeder 
funds  investing  in  the  underlying 
portfolio."'"'  Many  agreed  that  alerting 
investors  to  the  relationship  between 
expenses  and  performance  is 
appropriate.'"-' 

The  Commission  is  not  specifying 
how  fund  sponsors  must  respond  to 
investors*  calls.  Unlike  the  requirements 
adopted  today,  the  proposal  would  have 
required  the  statement  to  include  the 
names  of  the  other  classes  or  feeder 
funds,  and  an  undertaking  to  provide 
information  over  a  toll-free  number,  and 
provide  a  prcspectus  for  the  other 
classes  or  feeder  funds  upon  request. 
Comrnenters,  however,  vehemently 
objected  to  the  proposed  undertaking  to 
provide  additional  information  and 
prospectuses  for  other  classes  or  feeder 
funds.'''  One  commenter  stated  that 
independent  mutual  fund  groups  and 


'•"This  re<|uircmenl  is  more  like  the  disclosure 
currently  provided  by  master-feeder  funds  than  that 
required  under  the  exemptive  orders  for  multi-cla.s.s 
funds.  The  requirements  adopted  today  treat 
multiple  class  and  master-feeder  disclosure  in  a 
consistent  manner. 

*'  ABA  Comment  Letter,  supra  note  17,  a(  8:  see 
also  Chicago  liar  Comment  Letter,  supra  note  36.  at 
2. 

"Stf.  e.g..  Hale  and  Dorr  Comment  Letter,  supra 
note  42.  at  9:  Signature  Group  Comment  Letter. 
supra  note  59.  at  5. 

'''E.g.,  ABA  Comment  LeUer.  supra  note  17.  at  8- 
9:  Signature  Group  Comment  Letter,  supra  note  59. 
at  10:  ICI  Comment  Letter,  supra  note  11.  at  13 
("Isjuch  a  proposal  ignores  market  realities,  and 
would  greatly  limit  the  very  benefits  of  multiple 
class  and  ma.ster-feeder  structures  that  the 
Commission  has  itself  commented  on."). 


their  spon.sors  may  be 
disproportionately  affected  by  the 
undertaking.  "Whereas  the  toll-free 
number  provided  by  broker-sponsored 
mutual  funds  will  likely  have  to  answer 
questions  only  about  (and  provide 
prospectuses  for)  that  particular  broker's 
family  of  funds,  the  Release  imposes 
upon  an  independent  mutual  fund 
sponsor  with  a  master-feeder  structure 
the  much  broader  obligation  to  provide 
information  •  *   *  about  any  other 
entity's  proprietary  feeder  funds  feeding 
into  the  same  master  fund."'"^  Several 
comrnenters  objected  to  the  toll-free 
number  requirement.'^''  The  Commission 
is  continuing  to  require  the  inclusion  of 
a  telephone  number,  but  is  not  requiring 
that  the  number  be  toll-free:  the 
requirement  of  a  telephone  number  is 
consistent  with  the  disclosure 
guidelines  of  the  Commission  .staff  and 
state  regulators,  to  which  master-feeder 
funds  are  already  subject.  By  not 
requiring  any  specific  procedures  with 
callers,  the  Commission  is  leaving  fund 
sponsors  the  flexibility  to  determine 
how  best  to  respond  to  inquiries. 

A  commenter  noted  that  compliance 
with  the  proposed  requirement  to  name 
other  classes  or  feeder  funds  would  be 
difficult  for  unafrdiated  feeder  funds; 
they  would  be  required  to  keep  abreast 
of  the  creation  of  or  changes  to  other 
feeder  funds  and  .sticker  their 
prospectuses  to  reflect  such  changes.'"'" 
A  commenter  al.so  speculated  that 
mentioning  feeder  funds  in  states  whent 
they  are  not  registered  could  create 
problems  under  state  securities  laws 
because  such  a  statement  could  be 
considered  to  be  an  offer.'"' 

The  disclosure  requirement  that  the 
Commission  is  adopting  is  similar  to  the 
recommendations  of  some  commenters. 
For  example,  one  commenter  suggested 
that  the  Commission  require  a  narrative 
following  the  fee  table  stating  that  (i)  the 
fund  issues  other  classes  or  feeder  funds 
that  invest  in  the  ma.ster  fund;  (ii) 
because  sales  charges  and  expenses 
vary,  performance  may  also  vary;  and 
(iii)  the  customer  may  call  a  toll-free 
number  to  obtain  further  information 


'-'Eaton  Vance  Comment  Letter.  .<:ii/ira  note  6b.  at 
8. 

'•'  See  Chicago  Bar  Comment  Letter,  supra  note 
36.  at  2  (a  loll-free  number  should  not  tie  required): 
Fidelity  Commeni  Letter,  supra  note  IB.  at  2  (the 
propo.sal's  toll-free  number  re<iuiremcnt  would 
cause  an  i<>.s)ier  to  deal  directly  with  investors, 
when  it  intended  to  sell  through  intermediarie,s. 
"effectively  chilllingl  the  use  of  multi-class  and 
feeder  funds"'). 

"•Signature  Group  Comment  Letlrr.  supra  note 
59.  at  10.  See  also  Letter  from  Eaton  Vance 
Management  to  lonathan  C  Katz.  Sec.TJtary,  SEC  4 
(Feb.  24.  1994). 

*'  Eaton  Vance  Comment  Letter,  supra  note  66.  at 
4  n.4. 
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about  the  other  funds  not  offered 
through  the  prospectus  but  available 
through  the  same  financial 
intermediar)'.  The  commenter  al.so 
recommended  that  the  prospectus 
should  contain  prominent  disclosure 
recommending  that  the  investor  contact 
his  or  her  broker  or  financial  adviser  for 
further  information  about  suitable 
classes  or  feeder  funds  offered  by  the 
intermediary.'* 

Commenters  suggested  the  above 
approach  as  an  alternative  to  the 
proposed  cross-disclosure  requirements, 
which  commenters  strongly  criticized 
and  which  the  Commission  is  not 
adopting.  The  proposal  would  have 
required  a  prospectus  for  one  class  or 
feeder  fund  to  provide  full  cross- 
disclosure'-''  about  all  other  classes  or 
all  other  feeder  funds  investing  in  the 
same  master  fund  that  were  not  offered 
in  the  pro.spectus  and  that  met  two 
conditions.  First,  the  classes  or  feeder 
funds  had  to  be  offered  through  the 
same  financial  intermediary.'"  Second, 
they  had  to  permit  investors  to  choose 
among  alternative  arrangements  for 
sales  and  related  charges." 

Many  commenters  argued  that  cross- 
disclosure  would  not  achieve  the 
Commission's  goal  of  promoting 
investor  understanding  of  multiple  class 
and  master-feeder  funds  because  of  the 
volume  of  disclosure  that  the  proposal 
might  require,  arguing  that  "the 
disclosure  requirements  of  the  Proposal 
run  counter  to  the  staffs  professed 
desire  for  prospectus  simplification  and 
the  desire  to  avoid  'prospectus 
creep.'  "'^  Several  commenters 
cautioned  that  if  the  Commission 
adopted  the  proposed  disclosure 
requirements,  sponsors  would  not  use 
the  master-feeder  form  and  would  create 
"less  efficient  and  more  expensive  clone 


"  Id.  at  9. 

'""'  Disclosure  responding  to  Items  2  through  9  of 
Form  N-1  A. 

'"The  Proposing  Release  listed  as  examples  of 
"financial  intermediaries"'  brokers,  dealers.  t>anks 
and  any  other  entities  that  act  as  agents  or 
principals  in  the  sale  of  a  fund's  shares,  or  that,  like 
some  banks,  provide  shareholder  services  under  an 
agreement  with  a  hind.  See  58  VR  68083.  n.69. 

■"  Although  the  Commission  is  not  adopting  the 
proposed  cross-disclosure  requirement,  it  believes 
that  disclosure  about  more  than  one  class  or  feeder 
fund  in  the  same  prospectus  can  be  consistent  with 
clear,  simple,  and  effective  disclosure  and 
prospectus  simplincation.  Similarly,  Guide  34 
expressly  contemplates  that  more  than  one  class  or 
feeder  fund  may  be  offered  in  the  same  prospectus. 
See  discussion  of  Guide  34,  infra  at  section  n.C2. 

"Chicago  Bar  Commeni  Letter,  supra  note  36.  at 
2:  see  also  ICI  Comment  Letter,  supra  note  1 1.  at 
5-7;  Signature  Croup  Comment  Letter,  sufra  note 
59.  at  6-8  (disputing  tjje  proposal's  assumption  that 
investor  coi>fusion  about  these  instruments  "is  a 
serious  and  widespread  problem"). 


funds."  "  One  commenter  representing 
a  fund  family  that  offers  both  no-load 
and  broker-sold  products  objected  to 
requiring  brokers  to  disclose  that  the 
same  fund  is  available  without  a  sales 
charge,  arguing  that  if  a  client  receives 
advice  from  a  broker,  the  broker 
deserves  to  be  paid  for  those  services.'"* 
Some  commenters  strongly  criticized 
the  proposal  for  requiring  an  issuer  to 
provide  prospectus  disclosure  about 
securities  it  does  not  intend  to  offer 
through  that  prospectus.  Several 
expressed  concern  that  feeder  funds 
would  have  to  assume  liability  for 
disclosure  about  unrelated  feeder  funds 
even  though  they  are  distinct  entities 
and  may  have  different  advisers, 
underwriters,  and  boards  of  directors." 

Commenters  also  criticized  the 
financial  intermediary  test — one  of  the 
proposal's  two  triggers  for  cross- 
disclosure."-  One  commenter  stated,  for 
example,  that  "[tlhe  Proposal 
erroneously  assumes  that  all  financial 
intermediaries  are  homogeneous 
organizations,  serving  only  a  single 
market  or  customer  base.""  Much  of 
the  commenters'  concern  centered  on 
the  effect  of  the  proposed  requirement 
on  independent  sponsors  of  feeder 
funds  and  on  financial  intermediaries 
with  more  than  one  distribution 
network.  One  commenter  noted  that 
"feeder  funds,  unlike  different  classes  of 
shares,  often  are  organized  to  serve 
customers  of  unaffiliated  third  party 
banks,  insurance  companies  or 
brokerage  firms  who  are  competitors  of 
each  other  and,  in  many  cases,  of  the 
master  fund."'^ 


""E.g.  Signature  Group  Commeni  letter,  supio 
note  59  at  S:  see  oj'so  letter  from  Fidelity 
Investments  to  Barry  Barbash.  Director.  Division  of 
Investment  Management.  SEC  1-2  (July  22. 1994). 

■"See  L*tter  and  memorandum  from  Robert 
Pozen.  General  Counsel  and  Managing  Director. 
FMR  Corp.  to  Arthur  Levitt.  Chairman.  SEC  2  (Nov 
18.  1994)  (-This  would  be  the  equivalent  of 
requiring  Filenes  to  tell  all  of  its  customers  thai  the 
same  goods  may  be  purchased  at  a  discount  in  the 
Ixiivement  or  from  a  competitor."). 

"  Eg..  ICI  Comment  Letter,  supra  note  n .  at  7 
See  also  ABA  Comment  Letter,  supra  note  1 7.  at  8- 
9:  Signature  Group  CommeM  Letter,  supra  note  59, 
at  5  and  9  ('"jsluch  a  requirement  of  disclosure 
about  products  offered  by  competitors  and  the 
assumption  of  liability  for  such  disclosures  would 
be  entirely  unprecedented  in  the  securities 
industry")  (emphasis  deleted). 

'*The  proposal  would  have  required  cross- 
disclosure  only  about  classes  or  feeder  funds  both 
offered  through  the  same  financial  intermediary  and 
with  alternative  airangements  for  .sales  and  related 
charges,  and  made  clear  that  not  all  cases  would 
involve  alternative  arrangements.  .Sec  text 
accompanying  notes  70-72  of  the  Proposing 
Release.  58  FR  at  68083.  Most  commenters, 
however,  appeared  to  assume  that  there  would  be 
alternative  sales  charges  in  all  cases. 

"  Signature  Group  Comment  Letter,  supra  note 
59.  at  5.    " 
'-•Wat  8. 


One  independent  sponsor  of  mutual 
funds  argued  that  the  proposal  would 
create  unique  problems  for  independent 
mutual  fund  groups,  and  would 
discourage  brokers  from  offering  funds 
if  prospectuses  must  describe  funds 
offered  by  unaffiliated  brokers.'"*  This 
commenter  asserted  that  fund  sponsors 
would  have  to  create  a  different 
prospectus  for  each  possible 
combination  of  the  different  classes  or 
feeder  funds  that  in  theory  a  broker 
might  offer;  therefore,  the'preparation  of 
numerous  prospectuses  would  create 
increased  costs  for  these  funds  and  an 
"administrative  nightmare"  for  their 
sponsors,  while  in-house  master-feeder 
or  multiple  class  funds  and  their 
sponsors  would  not  face  comparable 
burdens. 

The  disclosure  requirement  as 
adopted  addresses  the  commenters" 
concerns.  The  disclosure  that  investors 
may  ask  their  sales  representatives 
about  other  classes  or  feeder  funds 
should  alleviate  the  concern  that  the 
disclosure  would  encourage  investors  to 
deal  directly  with  issuers,  rather  than 
their  intermediaries.  This  dialogue 
should  further  investor  understanding 
of  the  different  fee  arrangements  or 
distribution  possibilities  associated  with 
the  fund  without  imposing  a  burden  on 
issuers.  Retaining  a  telephone  number 
requirement,  but  not  requiring  the  other 
disclosure  or  obligations  should  provide 
investors  with  a  source  for  obtaining 
more  information  about  other  classes  or 
feeder  funds  available  through  their 
sales  representative  without  raising  the 
practical  concerns  voiced  by  many 
commenters.  Not  requiring  cross- 
disclosure  about  other  classes  or  feeder 
funds  not  offered  through  the 
prospectus  removes  the  logistical  and 
competitive  concerns  voiced  by  many 
commenters.  This  approach  is  also 
consistent  with  the  Commission's  goals 
of  promoting  prospectus  simplification. 

2.  Discussion  of  Classes  or  Feeder  Funds 
Offered  in  Prospectus 

New  staff  Guide  34  to  Form  N-1  A 
requires  a  discussion  of  the  differences 
between  classes  or  feeder  funds 
whenever  two  or  more  classes  or  feeder 
funds  are  offered  through  the  same 
prospectus.  In  addition,  new  Guide  34 
advises  that  if  a  single  prospectus  is 
used  to  offer  more  than  one  cla.ss  or 
feeder  fund,  and  the  classes  or  feeder 
funds  have  different  expense  and/or 
sales  load  arrangements,  the  prospectus 
should  clearly  explain  the  differences  in 
the  features,  and  should  provide  a 
separate  response  to  Item  2(a)(i)  for  each 
class  or  feeder.  These  requirements  are 


'*  Eaton  Vance  Comment  Letter,  uipm  note  66. 


1 1884        Federal  Register  /  Vol.  60.  No.  41  /  Thursday.  March  2.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  41  /  Thursday,  March  2.  1995  /  Rules  and  Regulations        11885 


intended  to  inform  investors  about  the 
differences  between  the  investment 
options  offered  together  to  them. 

The  proposal  would  have  required 
th;>t  whenever  a  prospectus  offered  two 
or  more  classes  or  feeder  funds,  or 
provided  cross-disclosure  about  one  or 
more  classes  or  feeder  funds,  it  must 
also  contain  a  discussion  of  the 
differences  between  the  classes  or  feeder 
funds.  This  aspect  of  the  proposal 
elicited  little  comment.  The  proposal 
also  would  have  required  a  line  graph 
comparing  the  feeder  funds'  or  clas.ses' 
performance  over  a  hypothetical  ten- 
year  period,  assuming  an  initial 
investment  of  $10,000  and  a  5%  rate  of 
rtiturn.^'The  Commission  intended  that 
the  graph  demonstrate  the 
circumstances  under  which  holding 
siiares  of  each  class  or  feeder  fund  for 
various  lengths  of  time  would  produce 
the  highest  return.  The  Commission  is 
not  adopting  this  aspect  of  the  proposal. 
Thb  narrative  discussion  called  for  by 
Guide  34  should  provide  investors  with 
similar  information.  Moreover,  the  line 
groph  proposal  was  predicated  upon  the 
cross-disclosure  requirement,  which  the 
Commission  is  not  adopting. 

The  proposed  line  graph  met  with 
significant  opposition  from  a  number  of 
commenters,  many  of  which 
conjectured  that  it  could  mislead 
investors  into  believing  that  the  "market 
always  goes  up.""'  One  commenter 
expres.sed  concern  that  the  graph  creates 
a  "significant  potential  for  litigation."**^ 
Aiiollier  commenter  observed  that. 
o\(  opt  for  variable  life  illustrations,  "the 
Coiimiission  has  not  previously  used 
those  investment  assumptions  to  project 
hypothetical  future  performance."**' 
Many  commenters  raised  numerous 
concerns  regarding  the  accuracy  of  the 
graphs  given  the  myriad  redemption 
possibilities,  expenses,  sales  charges, 
and  exchange  privileges.**-*  A  commenter 
also  argued  that  much  of  the 
information  would  duplicate  disclosure 
in  the  fee  table,  and  thus  would  be 


■"niilh  of  ihcse  requirements  would  have  been 
i.onvined  in  a  new  Item  6(h)  of  Form  N-IA. 

"'Chicago  Bar  Comment  Letter,  supra  note  36.  at 
■|:  St:P  also  Signature  Group  Comment  Letter,  supra 
ni.'c  '■.'J.  ill  16;  Fidelity  Comment  Letter,  supra  note 
1».  at  2. 

"'Federated  Investors  Comment  l.ctter.  supra 
n(il«  IS.  at  3. 

"■  Chicago  Bar  Comment  Letter,  supra  note  3C,  at 
2-3. 

"i:g..  Signature  Group  Comment  Letter,  supra 
note.  .S9.  at  1S-I6:  ICI  Comment  Letter,  .•siipra  note 
11  ;:t  15-16  ;the  ICI  also  suggested  that  the  line 
grnph  requirement  could  pose  problem.s  for  EDGAR 
filt-rs.  since  the  EDGAR  system  cannot  recognize 
more  thiin  a  limited  set  of  ctiaracters.  id  at  16  n.20). 


contrary  to  the  goal  of  prospectus 
simplification.**'' 

3.  Discussion  of  Classes  Into  Which 
Shares  May  Convert  or  Be  Exchanged 

The  Commission  is  adopting  new 
General  Instruction  I  to  Form  N-IA. 
This  Instruction  states  that  multiple 
class  funds  that  provide  for  conversions 
or  exchanges  of  shares  from  one  class  to 
another  should  provide  disclosure  in 
the  prospectus  about  all  other  classes 
into  which  the  shares  may  be  converted 
or  exchanged.  Although  Instruction  I 
does  not  specify  a  particular  format,  it 
states  that  the  disclosure  should  be 
designed  to  aid  investor  comprehension, 
and  when  appropriate,  should  use 
tables,  side-by-side  comparisons,  or 
other  parallel  presentations  to  assist  an 
investor's  understanding  of  the  other 
class  or  classes. 

4.  Advertising  and  Sales  Literature 

The  Commission  is  not  adopting 
requirements  for  advertisements  or  sales 
literature  about  multiple  class  or  master- 
feeder  funds.  The  Commission  had 
proposed  amending  rules  134  and  482 
under  the  Securities  Act  and  rule  34b- 
1  under  the  Investment  Company  Act  to 
require  multiple  class  and  master-feeder 
fund  advertisements  to  contain  a 
prominent  legend  substantially  similar 
to  that  proposed  for  prospectus 
disclosure.  In  addition,  the  Commission 
had  proposed  amending  rules  482  and 
34b-l  to  require  multiple  class  and 
master-feeder  fund  advertisements  that 
contain  performance  figures  to  include, 
with  equal  prominence,  the 
performance  of  all  classes  and  feeder 
funds  that  would  have  been  subject  to 
the  proposed  prospectus  cross- 
disclosure  requirement.  The  proposal 
would  also  have  required  that  when  an 
advertisement  contains  performance 
figures  for  a  class  or  feeder  fund  for 
which  average  annual  total  return 
information  is  not  available  for  one. 
five,  and  ten  year  periods,  and  this 
information  is  available  for  another 
class,  feeder  or  master  fund,  then  the 
advertisement  must  include  quotations 
of  average  annual  total  return  for  the 
securities  of  the  other  class,  feeder  or 
master  fund  together  with  any  necessary 
explanation. 

Commenters  opposed  the  requirement 
of  disclosure  about  other  classes  or 
feeder  funds  in  advertisements.'*''  One 
stated  that  "|iin  many  respects,  these 


requirements  are  so  onerous  that  they 
are  unworkable"  and  that  'Itlhe  volume 
of  disclosure  required  by  the  Proposal 
and  the  equal  prominence  requirement 
would  make  advertising  prohibitively 
expensive  as  well  as  highly  impractical 
for  funds  in  the  master-feeder  fund 
structure."  *'"'  Some  commenters 
objected  to  the  requirement  because  of 
the  amount  of  space  the  disclosure 
would  occupy  in  an  average 
advertisement.**  ** 

In  view  of  those  objections,  the 
Commission  has  determined  not  to 
adopt  the  proposed  advertising 
disclosure  requirements.*"*  Instead,  the 
Commission  will  address  disclosure  of 
performance  under  the  general  anti- 
fraud  provisions  of  the  federal  securities 
lavvs"^'  and  expects  that  the  staff  will 
continue  to  address  issues  relating  to 
performance  disclosure  on  an 
interpretive  or  no-action  basis.'" 

D.  Effective  Dates 

Rule  18f-3  and  the  amendment  to  rule 
12b-l  will  become  effective  April  3, 
1995.  Registration  statements  and  post- 
effective  amendments  filed  with  the 
Commission  after  April  3, 1993  must  be 
in  compliance  with  the  amendments  to 
Forms  N-lA  and  N-14. 

III.  Cost/Benefit  of  the  Proposals 

Rule  18f-3  and  the  rule  and  form 
amendments  adopted  today  should 
impose  less  of  a  reporting  or 
recordkeeping  burden  and  less 
regulatory  compliance  cost  on  multiple 
class  funds  than  those  imposed  by  the 
multiple  class  exemptive  orders.  Under 
rule  18f-3  and  the  form  amendments. 


"'  Letter  from  IDS  Financial  Corporation  to 
Jonathan  G.  Katz.  Secretary.  SEC  2  (Feb.  22.  1994). 
See  also  ICI  Comment  Letter,  supra  note  1 1.  at  14. 

'"■See.  e.g..  Fidelity  Comment  Letter,  supra  note 
18,  at  3  ("cross-disclosure  is  particularly 
burdensome  in  advertisements"):  ICI  Comment 
Letter,  siipro  note  11.  at  17-18. 


"'  Signature  Group  Comment  Letter,  supra  note 
59,  .nt  16-17 

"" /rf  ;  ICI  Comment  Letter,  supra  note  11.  at  17- 
18  (the  expense  of  cross-disclosure,  together  with 
the  equal  prominence  requirement,  would  pUice 
multiple  class  and  master-feeder  funds  at  a 
competitive  disadvantage). 

""Footnote  88  in  the  proposing  release 
erroneously  .stated  that  "rule  134  advertisements, 
however,  mav  include  rankings  based  on 
performance  data."  58  FR  at  68085.  n.8B.  Rule  134 
advertisements  may  not  contain  performance 
rankings. 

*' Therefore,  funds  relying  on  rule  18f-3  will  not 
be  required  to  quote  the  performance  of  all  classes 
when  they  quote  performance  in  advertisements 
under  rule  482.  as  was  required  generally  under  the 
exemptive  orders.  The  Commission  cautions 
multiple  class  funds  to  use  care  not  to  mi.slead 
investors  in  advertising  the  performance  of  one 
class  when  multiple  classes  are  being  offered  to  the 
same  persons.  For  example,  it  may  be  misleading 
to  quote  only  performance  of  a  class  for 
institutional  or  inside  investors  (with  low  expenses) 
in  a  publication  with  a  retail  readership. 

"I  See.  e.g..  IDS  Financial  Corp.  (pub.  avail.  Dec. 
19. 1994)  (allowing  a  multiple  class  fund  to 
calculate  standardized  total  return  of  a  new  class 
following  a  merger  based  upon  the  performance  of 
the  acquiring  (and  survivingl  fund,  adjusted  to 
reflect  differences  in  the  sales  load,  but  not 
differences  in  rule  I2b-l  fees). 


multiple  class  funds  would  be  subject  to 
fewer  disclosure  requirements  and 
lower  costs  than  under  the  exemptive 
orders.  Any  additional  time  required  to 
comply  with  the  rule's  written  plan 
requirement  should  be  minimal  because 
muhiple  class  funds  already  would  have 
to  commit  material  class  differences  to 
writing  in  order  to  enter  into 
distribution  or  service  agreements,  or  to 
disclose  their  terms.  The  prospectus 
disclosure  should  impose  little  burden, 
and  in  fact  requires  less  disclosure  than 
currently  required  for  multiple  class 
funds.  The  disclosure  is  similar  to  that 
presently  required  for  master-feeder 
funds,  and  thus  should  impose  little  or 
no  additional  burden  on  those  funds. 

The  amendment  to  rule  12b-l  should 
not  impose  any  additional  costs  because 
it  essentially  would  incorporate  in  the 
rule  existing  requirements  in  the 
exemptive  orders  for  multiple  class 
funds. 

IV.  Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  the  Proposing 
Release.  No  comments  were  received  on 
this  analysis.  The  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis,  a  copy  of  which  may  be 
obtained  by  writing  to  Karrie  McMillan. 
Esq.,  Division  of  Investment 
Management,  Mail  Stop  10-6,  Securities 
and  Exchange  Commission,  4.50  Fifth 
Street.  N.VV.  20549. 

V.  Statutory  Authority 

The  Commission  is  adopting  rule  18f- 
3  under  the  authority  in  .sections  6(c), 
18(i),  and  38(a)  of  the  Investment 
Company  Act  (15  U.S.C.  §§6(c),  18(i), 
and  37(a)|,  and  the  amendment  to  rule 
12b-l  under  section  12(b)  of  the 
Investment  Company  Act  [15  U.S.C. 
§  12(b)l.  The  Commission  is  adopting 
the  amendments  to  Form  N-lA  under 
sections  6,  7(a),  10  and  19(a)  of  the 
Securities  Act  [15  U.S.C.  77g(a),  77j,  and 
77s(a)|,  and  sections  8(b),  24(a),  and 
38(a)  of  the  Investment  Company  Act 
[15  U.S.C.  §§80a-8(b).  24(a),  and  37(a)]. 
and  the  amendments  to  Form  N-14 
under  sections  6,  7,  8, 10  and  19(a)  of 
the  Securities  Act  [15  U.S.C.  77f,  77h, 
77j  and  77s(a)l  and  sections  14(a),  14(c) 
and  23(a)  of  the  Exchange  Act  of  1934 
[15  U.S.C.  78n(a).  78n(c)  and  78wl. 

VI.  Text  of  Adopted  Rule  and  Rule  and 
Form  Amendments 

List  of  Subjects  inl7  CFR  Parts  239, 
270,' and  274 

Investment  Companies,  Reporting  and 
record  keeping  requirements,  Securities. 


For  the  reasons  set  out  in  the 
preamble,  Title  17,  Chapter  11  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l,  ef  se^.,  80a-37, 
80a-39  unless  otherwise  noted; 

•  *         •         •         * 

2.  Section  270.12b-l  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  270.1 2t>-1    Distribution  of  shares  by 
registered  open-end  management 
investment  company. 

*  «         •         »         « 

(g)  If  a  plan  covers  more  than  one 
class  of  shares,  the  provisions  of  the 
plan  must  be  severable  for  each  class, 
and  whenever  this  section  provides  for 
any  action  to  be  taken  with  respect  to 
a  plan,  that  action  must  be  taken 
separately  for  each  class,  provided, 
however,  that  under  §  270.18f-3(e)(2), 
any  shareholder  vote  on  a  plan  of  a 
target  class  must  also  require  a  vote  of 
any  purchase  class. 

3.  By  adding  §  270.18f-3  to  read  as 
follows: 

§  270.1 8f-3    Multiple  class  companies. 

Notwithstanding  sections  18(f)(1)  and 
18(i)  of  the  Act  (15  U.S.C.  80a-18(0(l) 
and  (i),  respectively),  a  registered  open- 
end  management  investment  company 
or  series  or  class  thereof  established  in 
accordance  with  section  18(f)(2)  of  the 
Act  (15  U.S.C.  803-18(0(2))  whose 
shares  are  registered  on  Form  N-lA 
[§§239.15A  and  274.11A  of  this 
chapter)  ("company")  may  issue  more 
than  one  class  of  voting  stock,  provided 
that: 

(a)  Each  class: 

{l)(i)  Shall  have  a  different 
arrangement  for  shareholder  services  or 
the  distribution  of  securities  or  both, 
and  shall  pay  all  of  the  expenses  of  that 
arrangement; 

(ii)  May  pay  a  different  share  of  other 
expenses,  not  including  advisorv  or 
custodial  fees  or  other  expenses  related 
to  the  management  of  the  company's 
as.sets,  if  these  expenses  are  acttiallv 
incurred  in  a  different  amount  by  that 
class,  or  if  the  class  receives  services  of 
a  different  kind  or  to  a  different  degree 
than  other  classes;  and 

(iii)  May  pay  a  different  advi.sory  fee 
to  the  extent  that  any  difference  iri 
amount  paid  is  the  result  of  the 
application  of  the  same  performance  fee 
provisions  in  the  advisory  contract  of 
the  company  to  the  different  investment 
performance  of  each  class; 


(2)  Shall  have  exclusive  voting  rights 
on  any  matter  submitted  to  shareholders 
that  relates  solely  to  its  arrangement; 

(3)  Shall  have  separate  voting  rights 
on  any  matter  submitted  to  sharehqlders 
in  which  the  interests  of  one  class  differ 
from  the  interests  of  any  other  class;  and 

(4)  Shall  have  in  all  other  respects  the 
same  rights  and  obligations  as  each 
other  class. 

(b)  Expenses  may  be  waived  or 
reimbursed  by  the  company's  adviser, 
underwriter,  or  any  other  provider  of 
services  to  the  company. 

(c)  Income,  realized  and  unrealized 
capital  gains  and  losses,  and  expenses  of 
the  company  not  allocated  to  a 
particular  class  pursuant  to  paragraph 
(a)  of  this  section: 

(1)  Except  as  permitted  in  paragraph 
(c)(2)  of  this  section,  shall  be  allocated 
to  each  class  on  the  basis  of  the  net  asset 
value  of  that  class  in  relation  to  the  net 
asset  value  of  the  company;  or 

(2)  For  companies  operating  under 
§  270.2a-7  (including  the  provision 
allowing  the  calculation  of  net  assets  on 
an  amortized  cost  basis),  and  for  other 
companies  declaring  distributions  of  net 
investment  income  daily  that  maintain 
the  same  net  asset  value  per  share  in 
each  class,  may  be  allocated: 

(i)  To  each  snare  without  regard  to 
class,  provided  that  the  company  has 
received  undertakings  from  its  adviser, 
underwriter  or  any  other  provider  of 
services  to  the  company,  agreeing  to 
waive  or  reimburse  the  company  for 
payments  to  such  serv  ice  provider  by 
one  or  more  classes,  as  allocated  under 
paragraph  (a)(1)  of  this  section,  to  the 
extent  necessary  to  assure  that  all 
classes  of  the  company  maintain  the 
same  net  asset  value  per  share;  or 

(ii)  On  the  basis  of  relative  net  assets 
(settled  shares).  For  purposes  of  this 
section,  "relative  net  assets  (settled 
shares)  "  are  net  assets  valued  in 
accordance  with  generally  accepted 
accounting  principles  but  excluding  the 
value  of  subscriptions  receivable,  in 
relation  to  the  net  assets  of  the 
company. 

(d)  Any  payments  made  under 
paragraph  (a)  of  this  section  shall  be 
made  pursuant  to  a  written  plan  setting 
forth  the  separate  arrangement  and 
expense  allocation  of  each  class,  and 
any  related  conversion  features  or 
exchange  privileges.  Before  the  first 
issuance  of  a  share  of  any  class  in 
reliance  upon  this  section,  and  before 
any  material  amendment  of  a  plan,  a 
majority  of  the  directors  of  the 
company,  and  a  majority  of  the  directors 
who  are  not  interested  persons  of  the 
company,  shall  find  that  the  plan  as 
proposed  to  be  adopted  or  amended, 
including  the  expense  allocation,  is  in 
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the  best  interests  of  each  class 
individually  and  the  company  as  a 
whole;  initial  board  approval  of  a  plan 
under  this  paragraph  (d)  is  not  required, 
however,  if  the  plan  does  not  make  any 
change  in  the  arrangements  and  expen.se 
allocations  previously  approved  by  the 
board  under  an  existing  order  of 
exemption.  Before  any  vote  on  the  plan, 
the  directors  shall  request  and  evaluate, 
and  any  agreement  relating  to  a  class 
arrangement  shall  require  the  parties 
thereto  to  furnish,  such  information  as 
may  be  reasonably  necessary  to  evaluate 
the  plan. 

(ej  Nothing  in  this  section  prohibits  a 
company  from  offering  any  class  with: 

(1)  An  exchange  privilege  providing 
that  securities  of  the  class  may  be 
exchanged  for  certain  securities  of 
another  company;  or 

(2)  A  conversion  feature  providing 
that  .shares  of  one  class  of  the  company 
(the  "'purchase  class")  will  be 
exchanged  automatically  for  shares  of 
another  class  of  the  company  (the 
"target  cla.ss")  after  a  specified  period  of 
time,  provided  that: 

(i)  The  conversion  is  effected  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes  without  the  imposition 
of  any  .sales  load,  fee,  or  other  charge; 

(ii)  The  expenses,  including  payments 
authorized  under  a  plan  adopted 
pursuant  to  §  270.12b-l  ('rule  12b-l 
plan"),  for  the  target  class  are  not  higher 
than  the  expenses,  including  payments 
authorized  under  a  rule  12b-l  plan,  for 
the  purchase  class;  and 

(iii)  If  the  amount  of  expenses, 
including  payments  authorized  under  a 
rule  12b-l  plan,  for  the  target  class  is 
increased  materially  without  approval 
of  the  shareholders  of  the  pun:hase 
class,  the  fund  will  establish  a  new 
target  class  for  the  purchase  class  on  the 
same  terms  as  applied  to  the  target  cla.ss 
before  that  increase. 

(3)  A  conversion  feature  providing 
that  shares  of  a  class  in  which  an 
investor  is  no  longer  eligible  to 
participate  may  be  converted  to  shares 
of  a  class  in  which  that  investor  is 
eligible  to  participate,  provided  that: 

(i)  The  investor  is  given  prior  notice 
of  the  proposed  conversion;  and 

(ii)  The  conversion  is  effected  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes  without  the  impcsition 
of  any  sales  load,  fee,  or  other  charge. 

PART23»-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274-FCRMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

4.  The  authority  citation  of  Part  239 
continues  to  read,  in  part,  as  follows: 


Authority:  15  U.S.C.  77f,  77g.  77h.  77j.  77s. 
77.SSS.  78c,  78/.  78m.  78n.  78()(d).  7aw(a). 
78//(d).  79e,  79f,  79g,  79j.  79/,  79m.  79n,  79q. 
79t,  80a-8,  80a-29,  80a-:)0  and  8(la-37. 
unless  otherwise  notRd. 
***** 

5.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77(^.  77h.  77i.  77s. 
78c(b),  78/,  78m.  78n.  78o((l).  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

Note:  Form  N-IA  does  not,  and  the 
amendments  to  Form  N-IA  will  not.  appc^ar 
in  the  Q)de  of  Federal  Regulations. 

6.  By  adding  new  General  Instruction 
I  to  Form  N-lA  Ireferenced  in 
§§2,'59.1.SA  and  274.11A1  to  read  as 
follows: 

Form  N-lA 


General  Instructions 


/.  Multiple  Class  and  Master-Feeder  Fund^ 

Renistrants  issuing  multiple  classes  of 
shares  that  provide  for  conversions  of 
exchanges  of  shares  from  one  class  to  another 
class  of  the  same  fund  should  disclose  the 
information  rt^quired  by  Form  N-IA  alxiut  all 
other  classes  into  which  the  shares  may  be 
converted  or  exchanged.  This  information 
should  be  presented  in  a  format  designed  to 
fdciiitdte  comprehension  by  investors,  and 
when  appropriate,  should  use  tables,  side-by- 
side  compari.sons.  or  other  presentations  to 
a.ssist  an  investor's  understanding  of  the 
other  class  or  classes.  A  "multiple  class 
fund"  is  an  open-end  management 
investment  company  that  issues  more  than 
one  class  of  shares,  each  of  which  represents 
interests  in  the  same  portfolio  of  securities, 
and  either  meets  the  requirements  of  rule 
18f-3  under  the  Act  |17  CFR  270.18f-3|  or 
operates  pursuant  to  an  exemptive  order.  A 
"feeder  fund"  is  an  open-end  management 
investment  company,  except  a  company  that 
issues  periodic  payment  plan  certificates, 
that  holds  shares  of  a  single  open-end 
management  investment  company  (the 
"master  fund")  as  its  only  investment 
securities. 

7.  By  amending  Form  N-lA 
Ireferenced  In  §§  239.15A  and  274.11AI 
by  adding  Instruction  4A  to  Item  2(a)(i). 
to  read  as  follows: 

Form  N-IA 


Item  2.  Synopsis 

(a)(i)  •   •  * 
Instructions: 

•         *         •         *         * 

4  A.  If  the  prospectus  offers  shar(;s  of  a 
feeder  fund,  reflect  the  expenses  of  both  the 
feeder  fund  and  the  master  fund  in  which  the 
feeder  fimd  invests  in  a  single  fee  table  using 
the  captions  provided.  In  the  brief  narrative 
following  the  fee  table,  state  that  the  fee  table 
reflects  the  expenses  of  both  Registrants. 


8.  By  amending  Form  N-IA 
Ireferenced  in  §§239.15A  and  274.nA] 
by  adding  Item  f>(h)  to  read  as  follows: 

Form  N-IA 

***** 

Item  6.  Capital  Stock  and  Other  Securities 

***** 

(h)  Registrants  that  offer  multiple  clas.ses  of 
shares  or  that  are  feeder  funds  should  briefly 
describe  the  salient  features  of  the  multiple 
class  or  master-feeder  structure.  In  the  case 
of  a  feeder  fimd.  explain  the  circumstances 
under  which  the  fewler  fund  could  no  longer 
invest  in  the  master  fund  (eg.,  if  the  master 
fimd  changed  its  investment  objectives  to  Ix? 
inconsistent  with  those  of  the  fwder  fund), 
and  the  consequences  to  shareholders  of  such 
an  event.  If  the  Registrant  has  publicly 
offered  any  class  of  shares  of  the  same  .series 
not  offered  through  the  prospectus,  or  if  any 
publicly  offered  feeder  fund  not  offt^red 
through  the  prospectus  invests  in  the  same 
master  fund  as  the  Registrant.  in?:li:i'!"  ;he 
following  disclosure:  (i)  that  the  Kcj^itftrant 
issues  other  classes  or  that  oiher  funds  invi.-st 
in  the  same  master  fund  (using  the  same 
terminology  for  classes  or  master  and  feeder 
funds  as  elsewhere  in  the  prospectus),  (li) 
that  those  other  classes  or  feeder  fimcis  may 
have  different  sales  charges  and  other 
expenses,  which  may  affect  performance,  (iii) 
a  telephone  number  investors  may  call  to 
obtain  more  information  concerning  the  other 
classes  or  feeder  funds  available  to  them 
through  their  sales  repre.sentative,  and  (iv) 
that  investors  may  obtain  information 
concerning  those  classes  or  feeder  funds  from 
(as  applicable)  their  sal(;s  representative,  or 
any  person,  such  as  the  principal 
underwriter,  a  broker-dealer  or  bank,  which 
is  offering  or  making  available  to  then)  the 
securities  offered  in  the  prospectus. 

9.  By  amending  Form  N-1 A 
Ireferenced  in  «i§  239  15A  and  274.1 1  Aj 
by  adding  paragra|)h  (b)(18)  to  Item  24 
before  the  Instructions  to  rt;ad  as 
follows: 

Form  N-1  A 


Item  24.  Financial  .Statements  and  E.xhibits 

***** 

(b)   *    •    • 

(18)  copies  of  any  plan  entered  info  by 
Registrant  pursuant  to  Rule  18f-3  under  the 
1940  Act,  any  agreement  with  any  person 
relating  to  the  implementation  of  a  plan,  any 
amendment  to  a  plan  or  agn;ement,  and  a 
copy  of  the  portion  of  the  minutes  of  a 
meeting  of  the  Registrant's  directors 
describing  any  action  taken  to  revoke  a  plan. 
***** 

10.  By  adding  Guide  34  to  the 
Guidelines  for  Form  N-IA  Ireferenced 
in  §§239.15Aand274.1lAi  toreadaj 
follows: 

Guidelines  for  Form  N-1  A 

***** 


Cuide  34.  Multiple  Class  and  Master  Feeder 
Structures 

In  response  to  Item  6,  if  (i  single  prospectus 
is  used  to  offer  more  than  one  class  of  a 
multiple  (lass  fund  or  more  than  one  fee<ler 
fund  that  invests  in  the  same  master  fund, 
the  prospectus  should  provide  a  separate 
response  to  Item  2(a)(i)  (the  fee  table 
requirement)  for  each  class  or  feeder  fund 
and  should  clearly  explain  the  differences 
bcitween  the  expense  and/or  sales  load 
arrangements  of  the  t  lasses  or  feeder  funds. 
The  fee  table  information  should  be  arrangiul 
to  facilitate  a  comparison  by  shan^hohiers  of 
the  different  fee  structures. 

11.  By  amending  Form  N-14 
[referenrpd  in  §  239.231  by  revising  Item 
16(10)  In  read  as  follows: 

Note:  Form  N-14  does  not,  an<l  the 
amendment  to  Form  N-14  will  not.  appear  in 
the  Code  of  Federal  Regulations. 

Form  N-14 


Item  If).  Exhibits 

***** 

(10)  copies  of  any  plan  entered  into  bv 
registrant  pursuant  to  rule  12l)-l  under  the 
1940  Act  117  CFR  270.12lj-1|  and  any 
agreements  with  any  person  relating  to 
implementation  of  the  plan,  and  copies  of 
any  plan  entered  into  by  Rirgistrant  pursuant 
to  Rule  18f-3  under  the  1940  Act  |]7  CFR 
270.18f-3|.  any  agreement  with  any  person 
relating  to  implementation  of  the  plan,  any 
amendment  to  thi;  plan,  and  a  copv  of  the 
portion  of  a  meeting  of  the  minufi!s  of  the 
Registrant's  directors  describing  any  ac  fion 
taken  to  revoke  the  plan: 
***** 

Dated:  Fi^bniary  23,  1995. 
By  the  (Commission. 
Margaret  H.  McFarland, 

Dfpiity  Sfcretnr}'. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-20916;  File  No.  S7-24-88] 

RIN  3235-A018 

Exemption  for  Certain  Open-End 
Management  Investment  Companies 
To  Impose  Contingent  Deferred  Sales 
Loads 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
a  new  rule  under  the  Investment 
Company  Act  of  1940  to  permit  certain 
registered  open-end  management 
investment  companies  ("mutual  funds") 
to  impose  contingent  deferred  .sales 


loa<k  ("CDSLs").  A  CDSL  is  a  sales 
charge  that  is  paid  at  redemption;  its 
amount  declines  over  several  years  until 
it  reaches  zero.  The  adoption  of  the  rule 
is  intended  to  allow  mutual  funds  to 
offer  investors  the  choice  of  an 
additional  form  of  sales  load  without 
applying  to  the  Commission  for 
exemptive  relief. 

EFFECTIVE  DATE:  The  new  rule  will 
be«;ome  effective  April  3,  199,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadya  B.  Roytblat.  Staff  Attorney,  (202) 
942-0f)93.  or  Robert  G.  Bagnall, " 
Assistant  Chief,  (202)  942-0686,  Office 
of  Regulatory  Policy,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Mail  Stop  10-6,  Washington,  D.C. 
20.549. 

Requests  for  formal  interpretive 
advice  should  be  directed  to  the  Office 
of  Chief  Counsel  at  (202)  942-0659. 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  19-6. 
Washington,  DC.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  rule  6c-l0  il7 
CFR  270.Bc-l0|  under  the  Investment 
Company  Act  of  1940  |15  U.S.C.  §80a| 
(the  "Investment  Company  Act'  or  the 
"Act").  The  Commission  is  not  adopting 
the  amendments  that  were  proposed  to 
Form  N-IA  |17  CFR  239.15A,  274.11AI. 
In  a  companion  release,  the  Commission 
is  proposing  amendments  to  rule  6c-10 
that  would  permit  mutual  funds  to 
impose  deferred  sales  loads  generally, 
including  loads  payable  in  installments 
("installment  loads'):  the  amendments 
also  would  modify  most  of  the 
substantive  requirements  of  rule  6c-l() 
as  adopted  here. ' 

A  condition  in  many  CDSL  exemptive 
orders  granted  to  date  requires 
applicants  to  comply  with  rule  6(.-10  as 
originally  propo.sed  or  as  it  may  be 
reproposed,  adopted,  or  amended.  Rule 
6c-10  as  adopted  here  constitutes  the 
rule  as  adopted  within  the  meaning  of 
that  condition;  the  amendments  that  the 
Commission  is  proposing  in  the 
companion  release  do  not  constitute  the 
rule  as  reproposed  or  amended  within 
the  meaning  of  that  condition  and  may 
not  be  relied  upon  by  those  applicant.s. 

I.  Introduction  and  Background 

The  Commission  proposed  rule  6c-10 
in  1988  to  allow  mutual  funds  to  impose 
deferred  sales  loads  generally,  including 
CDSLs,  as  well  as  other  loads  paid  at 
redemption  and  sales  loads  payable  in 


installments.-  The  Commi.ssion  received 
33  comment  letters.'  Although  the 
commenters  generally  supported  the 
proposal  to  allow  CDSLs,  some 
commenters  questioned  the  need  for 
certain  substantive  requirements  in  the 
rule.  Conmienters  had  mixed  reactions 
to  the  proposed  provisions  for 
installment  loads. 

Since  the  proposal  of  rule  6c-10.  thi- 
Commission  (or  the  Division  of 
InvestnuHit  Management  exert;ising 
delegated  authority)  has  issued  almost 
200  exemptive  orders  permitting  funds 
to  impose  CDSLs  and  continues  to 
receive  such  applications.  Also  since 
the  original  proposal,  the  National 
Association  of  Se<;urities  Dealers,  Inc. 
(  "NASD ')  has  amended  the  provisions 
of  its  Rules  of  Fair  Practice  that  govern 
mutual  fund  sales  charges  ("NASD  Sales 
Charge  Rule").  The  amendments 
address  certain  deferred  sales  charges, 
including  CDSLs.  and  distribution 
«:harges  paid  by  funds  in  accordance 
with  rule  12b-l  under  the  Investment 
Company  Act.-* 

The  Commission  has  considered  the 
comments  on  the  proposal  and  the 
implications  of  the  amendments  to  the 
NASD  Sales  Charge  Rule  and  has 
concluded  that  it  may  be  appropriate  to 
modify  the  rule  to  eliminate  most  of  the 
substantive  requirements  in  the  origin.il 
proposal  and  rely  upon  the  roles  of 
disclosure  and  the  overall  limits  in  the 
NASD  Sales  Charge  Rule.  Instead  of 
adopting  rule  6c-10  with  these  changes, 
the  Commission  is  proposing 
modifications  to  rule  6c-10  to  obtain  the 
benefi%)f  public  comment  on  this 
approach  and  on  issues  raised  by 
deferred  loads  other  than  CDSLs. 

In  light  of  the  Commission's  extensive 
experience  under  the  CDSL  exemptive 


'  txcniption  forCprtrtin  Opon-End  Managnmen! 
Invpstmont  Companies  to  Im|)o.>-«»  I)<?f('rrt>d  SiiVs 
l.twds.  Invfislment  Company  Act  Rfln.i.vp  No.  2OT17 
(Fob.  2:j,  I'M.-i). 


-E\eniplion>  furCi-rldin  RpsjiMoredOpi'ii-hini 
M.in;)gnment  Invcsinicnl  rnmp,inips  To  lnipi)s«> 
Urfcrred  Salt's  Liiad.-..  Invpsimpnl  Compviny  Ai  1 
Rp1i>.im!  \o.  KjHI'J  (Nov.  2.  1088).  53  FJ*  4527.=i 
Ihereinafter  I'roposins  Ri!lpa.se|. 

'THp  comniPtilprs  inrludfid  ihp  Amprii^in  n.ir 
Association  Siitji  ommitlep  on  Investment 
Companies  and  Invpslninni  Advisers  (the  "ABA 
Siitx  ommitlPf  "):  the  American  Council  of  Life 
Insurance;  IVutsthc  Bank  .A(;  New  York  Branch 
l"I)puts(  he  Bank")  (commenting  outside  the 
comment  period):  KideMly  Management  and 
Research  Comjwny;  (Gaston  4  .Snow;  lUS  Kin.ini  i.d 
.Services.  Inc.  (■■||).S  Kinancial"!:  IDS  Mutual  Fu-d 
Group:  the  Investment  Company  Institute  (the 
■'ICI")  (commenting  both  within  and  outside  the 
comment  period):  the  Key.stone  Croup.  Inc.:  the 
National  .Association  of  .Securities  Dealers.  Im;.: 
NASI.  Kinancial  .Se.-\'ices.  Inc.  (commenting  Outstde 
t.he  comment  period):  NVI.IFE  Securities.  Inc.; 
Simpson.  Tharher  &  Bartlett  ("Simp.son  Th.ii:her") 
(commenting  outside  the  comment  period): 
Templeton  Funds  Management.  Inc.;  and  19 
individual  investors.  The  comment  letters  are 
available  for  public  inspection  and  copying  vit  dn' 
(Commission's  public  reference  room  in  File  No.  S7- 
24-88. 
*  17  ere  270.1 2b- 1. 
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orders,  the  Commission  does  not  believe 
that  it  is  necessary  to  require  funds 
seeking  to  impose  CDSLs  to  continue  to 
rde  exemptive  applications  with  the 
Commission  pending  consideration  of 
the.se  proposed  modiHcations. 
Therefore,  the  Commi.ssion  is  adopting 
rule  6c-10  to  permit  the  imposition  of 
CDSLs.  but  not  other  forms  of  deferred 
sales  load.^ 

II.  Discussion 

The  Commission  is  adopting  rule  6c- 
10  substantially  as  originally  proposed 
to  permit  mutual  funds'-  to  impose 
CDSLs.  The  rule  as  adopted  and  as 
originally  proposed  requires  CDSLs  to 
be  calculated  bastid  on  the  lesser  of  the 
net  asset  value  at  the  time  of  purchase 
or  at  the  time  of  redemption;  specifies 
a  particular  order  of  load  calculation  in 
a  partial  redemption;  prohibits  CDSLs 
on  reinvested  dividends  and  capital 
gains  distributions:  and  allows 
scheduled  CDSL  variations.  The  ftile  as 
adopted  does  depart  from  the  propo.sal 
in  certain  respects  in  light  of  comments 
on  the  1988  proposal  and  of  the 
adoption  of  amendments  to  the  NASD 
Sales  Charge  Rule. 

A.  The  NASD  Rule  on  Mnximuiu  Sales 
Chnrgps 

Paragraph  (a)(2)  in  the  propo.sed  rule 
provided  that  the  maximum  amount  of 
a  back-end  load,  or  any  combination  of 
a  back-end  load  and  a  front-end  load, 
may  not  exceed  the  maximum  allowed 
under  the  NASD  Sales  Charge  Rule.  At 
the  time  rule  6c-10  was  proposed,  the 
NASD  Sales  Charge  Rule  did  not  ^ 
expressly  apply  to  back-end  loads.  Since 
then,  the  NASD  has  amended  its  Sales 
Charge  Rule  to  include  expressly  back- 
end  loads,  as  well  as  asset-based 
distribution  fees.^  Because  a 


^  See  supra  note  I. 

"  Like  the  rule  as  proposed,  nile  6c-10  a.s  adopteti 
applies  only  to  open.«nd  management  investment 
compdnies  other  than  registered  separate  accounts. 
In  the  Proposing  Rclea.'ie,  the  Commission  also 
requested  coraaicnt  on  whether  to  propose 
amendments  to  rules  6c-B  1 17  CFK  270.6c-8|  and 
6e-3(T)  |17  CFR  270.6e-3(T)|  under  the  Act.  and 
.whether  to  issue  revised  proposed  amendments  to 
rule  6c-2  |17  O-R  270.6e-2|  under  the  Act, 
governing  the  use  of  deferred  sales  loads  by 
registered  insurance  company  separate  accounts. 
The  Commission  received  eight  comment  letters  in 
response  to  that  request,  suggesting  thai  the 
Commission  not  propose  any  amendments.  The 
Commi.«sion  is  not  taking  any  action  with  regard  to 
these  rules. 

'The  NASD  Sales  Charge  Rule  prohibits  NA.SD 
members  from  offering  or  selling  shares  of  an  open- 
end  management  investment  company  registered 
under  the  Act  if  the  sales  charges  de.scribed  in  the 
company's  prospectus  are  excessive.  Aggregate 
sales  charges  are  deemed  excessive  under  the  Rule 
if  they  do  not  conform  lo  the  specific  provisions  set 
forth  in  the  Rule.  NASD,  Rules  of  Fair  Practice,  Art. 
111.  .Secis.  26(d)(1)  and  (2).  See  also  Letter  from  the 
NASD  10  lonatban  G.  Katz,  Secretary.  SEC  (March 


Commission  rule  no  longer  is  nece.s.sary 
to  bring  CDSLs  within  the  limits  of  the 
NASD  Sales  Charge  Rule,  the  proposed 
paragraph  has  been  deleted  from  rule 
6c-10  as  adopted  to  permit  CDSLs. 

B.  "No-Load"  Labeling 

As  initially  proposed,  rule  6c-10 
would  have  prohibited  any  exempted 
person  and  its  first  and  second  tier 
affiliates  (all  as  set  forth  in  the  proposed 
rule),  from  holding  a  mutual  fund  out  to 
the  public  as  being  "no-load"  or  as 
having  "no  sales  charge"  if  the  fund 
imposed  a  deferred  sales  load.  The 
amendments  to  the  NASD  Sales  Charge 
Rule  alsoev.i-m.ssly  prohibited  NASD 
members  and  their  associated  persons 
from  describing  a  mutual  fund  as  "no 
load"  or  as  having  "no  sales  charge"  rf 
the  fund  imposes  a  front-end  load,  a 
back-end  load,  or  a  12b-l  and/or  service 
fee  that  exceeds  .25%  of  average  net 
a.s-sets  per  year."  Therefore,  the  rule  as 
adopted  to  permit  CDSLs  omits  the 
prohibition  in  proposed  paragraph  (b)  as 
duplicative  of  the  provision  in  the 
NASD  Sales  Charge  Rule.  The 
Commission  al.so  believes  that  it  would 
be  misleading  and  a  violation  of  the 
federal  se<:urities  laws  for  a  fund  that 
imposes  a  deferred  sales  load  to  be  held 
out  as  a  no-load  fund." 

C.  Interest.  Carrying,  and  Finance 
Charges 

As  proposed  in  19B8,  rule  6c-10 
would  have  prohibited  a  fund  from 
imposing  a  deferred  load  if  any  amount 
were  charged  on  the  shareholders  or  the 
fund  that  was  intended  to  be  a  payment 
of  interest  related  to  the  load  or  a 
similar  charge.  Several  commenters 
pointed  out  that  a  prohibition  on 
interest  charges  would  leave  a  fund's 
underwriter  uncompensated  for  the  cost 
of  advancing  the  .sales  and  promotional 
expenses  later  reimbursed  through 


14,  1989).  File  No.  S7-24-88;  I^Dpost'd  Rule 
Change  by  NASI)  Relating  to  the  Limilatinn  of 
Asset-Based  Sales  Charges  as  Imposed  by 
Investment  Companies.  Securities  Exchange  Act 
Relea.so  No.  29070  (Apr.  12.  1991).  56  KR  16117: 
Order  Approving  Proposed  RuleCfianBC  Relating  to 
the  Limitation  of  Asset -fiajved  Sales  Charges  as 
Imposed  by  Investment  Companies.  Securities 
Exchange  Act  Release  No.  30897  (|u!v  7. 1992),  57 
FR  30985. 

.Since  back-end  loads  are  used  hy  mutual  funds 
to  Tmance  the  payment  of  brokerage  commission!^ 
and  brokers  selling  mutual  fund  shares  must  be 
members  of  the  NASD,  virtually  all  funds  ttiat 
impose  these  loads  would  be  distributed  by  NASD 
members  and  therefore  would  be  subject  to  the 
Sales  Charge  Rule. 

"NASD.  Rules  of  Fair  Practice,  Art.  III.  Sec. 
2G<d)(J). 

*  .Sec  Proposing  Release,  supra  note  2,  at  4S2B3 
(referring,  in  turn,  lo  an  earlier  Commis$ion 
statement  of  its  view). 


deferred  loads,'"  Commenters  noted  that 
the  NASD  Sales  Charge  Rule  allows  the 
inclusion  of  an  interest  component  in 
the  computation  of  the  aggregate  sales 
load  limits." 

The  proposed  provision  was  not 
intended  to  prohibit  any  interest  charges 
that  might  be  reflected  in  the  spet:ified 
load  amount.  Rather,  the  provision  was 
designed  to  prohibit  any  intere.st  or 
similar  charge  that  was  .separate  from 
and  in  addition  to  the  load  amount. 
Because  paragraph  (a)(1)  of  the  rule 
already  requires  all  components  of  a 
deferred  load  to  be  included  in  one 
specified  amount,  rule  6c-10  as  ulopted 
does  not  include  the  interest  charge 
prohibition.'- 

D.  Scheduled  Variations 

Paragraph  (a)(4)  of  the  rule  as  adopted 
permits  a  fund  to  offer  a  scheduled 
variation  in,  or  eliminate,  a  CDSL  for  a 
particular  class  of  sharehokler.s  or 
transactions,  provided  that  the 
scheduled  variation  meets  the 
conditions  in  rule  22d-l  under  the 
Act."  Paragraph  (a)(4)  aLso  permits  a 
fund  to  offer  an  existing  shart>holder  any 
new  scheduled  variation  that  would 


'"Letter  from  the  ABA  to  lonuthan  V..  Kalz. 
Secretary,  SEC  at  7-8  (Jan.  31.  19H91;  Letter  from 
Deutsche  Bank,  submitted  on  its  behalf  by  Simpson 
Thacher.  to  the  Division  of  Investment 
Man.igement,  SEC  8-9  (Nov.  5,  1993):  Letter  from 
the  ICl  to  Barry  Barbash,  Director.  Divi.-idn  of 
Investment  Management,  SLC  3-4  (lune  14.  1994); 
Letter  from  the  ICI  to  (onathan  (I.  Kat/,  Secretary. 
SEC  7-8  (Ian.  9.  1989):  Letter  from  IDS  Financiiil 
to  lonalhan  G.  Kaiz,  Secretary,  StC  1-2  {);in.  ;t, 
1989). 

' '  ICI  lune  14  conmicnl  letter,  •mpm  note  10.  at 
3^:  Deutsche  Bank  November  5. 1993  comment 
letter,  supra  note  10.  at  9. 

'•The  initial  proposal  i.tated  that  in  the  viewdf 
the  Commission's  Division  of  Market  Ri^gulalion, 
deferred  sales  loads  likely  would  ilnl  involve  an 
extension  of  credit  from  a  fund's  underwriter  to  Ihe 
shareholders  that  would  be  prohibile<1  under 
section  1 1(d)(1)  of  the  Securities  E.xrihange  Act  of 
1934  (the  "Exchange  Act").  Ouecommentcr 
nevertheless  raised  a  concern  that  .section  1 1(d)(1) 
of  the  Exchange  Act  would  prohibit  deferred  sales 
charges.  Deul.sche  Bank  November  5.  1993  comment 
letter.  .<>ijpra  note  10.  at  9-10.  The  Commission 
believes  that  absent  an  explicit  inlerept  ch.irgc.  a 
deferred  sales  load  would  not  involve  an  extension 
of  credit  prohibited  by  .section  11(d)(1)  of  the 
Exchange  Act.  The  Commission  note.'i  that  the 
NASD  Sales  Charge  Rule  limits  the  amount  that 
NASD  members  can  charge  their  cu.stomers  for  the 
purchase  of  mutual  fund  shares. 

"17  CFR  270.22d-l   Under  rule  22d-I,  any 
scheduled  variation  inu.st  be  applieil  uniformly  to 
all  offerees  in  the  specified  class;  ade<iuiite 
information  about  the  scheduled  variation  must  lie 
furni.shed  to  the  existing  and  prospective 
shareholders:  the  fund's  prospectus  and  statement 
of  additional  information  must  be  rcvLsed  to 
describe  the  new  scheduled  variation  prior  to 
making  the  variation  available  to  investors:  and 
existing  sfiareholders  mu.st  be  advi.sed  of  the  new 
scheduled  variation  within  one  year  of  the  date  the 
variation  is  fust  made  available  lo  investors. 


waive  or  reduce  the  amount  of  a  CDSL 
not  yet  paid. 

E.  Other  Changes 

The  text  of  the  rule  as  adopted  also 
departs  from  the  originally  propo.sed 
text  in  two  other  re.spect.s.  First,  becau.se 
the  adoption  of  the  rule  is  limited  to 
CDSLs,  the  adopted  rule  text  omits 
provisions  relating  to  installment  loads 
or  other  forms  of  back-end  loads. '  * 
Second,  paragraph  (a).of  the  rule  as 
adopted  omits  an  exemption  from 
section  22(c)  of  the  Investment 
Company  Act  |15  U.S.C.  §80a-22(c)|, 
l>ecau,se  section  22(c)  is  .solely  a  grant  of 
rulemaking  authority  to  the  Commission 
and  no  exemption  from  that  section  is 
required. 

F.  Form  N-IA 

The  Commission  is  not  adopting  the 
amendments  to  Form  N-IA  that  were 
proposed  in  1988,  Because  the 
Commission  is  not  adopting  the 
provisions  of  rule  6c-10  for  installment 
loads,  no  adjustments  to  the  fe*;  table  are 
necessary  now, 

III.  Cost/Benefit  Analysis 

Rule  6c-10  as  adopted  does  not 
impose  any  significant  burdens  on 
mutual  funds.  Rather,  the  rule  should 
benefit  the  funds  by  making  it  po.ssible 
to  impo,se  CDSLs  without  having  to  file 
exemptive  applications  with  the 
Commi.ssion.  The  adoption  of  the  rule 
would  give  investors  an  additional 
option  for  a  means  of  paying  sales 
{;harges. 

IV.  Summary  of  Regulatory  Flexibility 
Analysis 

A  .summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
fi()3.  was  published  in  Investment 
Company  Act  Relea.se  No.  16619.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  .Analysis 
in  accordance  with  .i  U.S.C.  B04.  The 
Analysis  explains  that  the  new  rule 
allows  mutual  funds  to  impose  CDSLs 
without  having  to  file  exemptive 
applications  with  the  Commission.  A 
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'"£.)?.  (laragraph  (al(lKiil  and  pertinent 
provisions  of  other  paragraph-s  such  .is  paM^rapli 
(t.l(3)  in  Ihe  original  propr»al. 


copy  of  the  Final  Regulatory  Flexibility 
Analysis  may  be  obtained  by  contacting 
Nadya  B.  Ro>1blat,  Esq..  Mail  Stop  10- 
6,  Securities  and  E.xchange  Commission. 
4.'i0  Fift'ii  Street.  N.W..  Washington,  D.C. 
20549. 

V.  Statutory  .Authority 

The  Commission  is  adopting  nile  6c- 
10  under  sections  6(c)  and  38(a)  of  the 
Inve-stment  Company  Act  |1.S  U.S.C. 
8na-f>(c),and-37(a)'|. 

List  of  Subjects  in  17  CFR  Part  270 

Itivestment  Companies,  Reporting  and 
recordkeeping  ivquirements.  Securities. 

Text  or.'\doj>u-d  Rule 

For  the  reasotis  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
is  amended  by  adding  the  following 
citation; 

Authority:  15  l!..S  C  fM>«-l  H  ^f-q  .  «(ta-37 
K0ii-:^9  unless  othnrwiso  nohrd: 

•  •  •  •         • 

,S(?rtion  270.l>f:-10  isalsri  issn«^  timlM-SfK: 
K(f;)H'ilI..S.C.  8na-6(c)|: 


2.  Set:lion  270.6r.-10  is  added  lo  read 
as  follows: 

§  2  70.6C-1 0    E  xemption  for  certain  open- 
end  management  investment  companies  lo 
impose  contingent  deferred  sales  loads. 

(a)  A  company  and  any  exempted 
fKsrson  shall  he  exempt  from  the 
provisions  of  Sectiotis  2(a)(32).  2(a)(35|. 
and  22(d)  of  the  Act  |15  U.S.C.  80a- 
2(aj(32).  80a-2(a)(3S),  and  80n-22(d). 
respectively!  and  §  270.22c-l  to  the 
extent  neces.sary  to  permit  a  contingent 
deferred  sales  load  to  be  imposed  on 
shares  issued  by  the  trompanv.  Provided. 
that: 

(1)  The  amount  of  a  contingent 
deferred  .sales  load  is  ca!(  iil.ited  as  being 
the  lesser  of  the  amount  that  represents 
a  specified  percentage  of  the  net  a.sset 
value  of  the  shares  at  the  lime  of 
purcha.se,  or  the  amount  that  rt^pre.sutsts 
till;  .s<imo  or  a  lower  penientage  of  the 


net  asset  value  of  the  shares  at  the  time 
of  redemption: 

(2)  No  contingent  deferred  sales  load 
is  imposed  on  shares,  or  amounts 
representing  shares,  that  are  purchased 
through  the  reinvestment  of  dividends 
or  capital  gains  distributions: 

(3)  The  contingent  deferred  sales  load 
is  calculated  as  if  shares  or  amounts 
representing  shares  not  subjecrt  to  a  load 
are  redeemed  first,  and  other  shares  or 
amounts  representing  shares  are  then 
redeemed  in  the  order  pun;hased. 
Provided,  however,  that  another  order  of 
redemption  may  be  used  if  such  order 
would  result  in  the  redeeming 
shareholder  paying  a  lower  roi'tingenl 
deferred  sales  load;  and 

(4)  The  same  contingent  dtk'rr.jd  sales 
load  is  imposed  on  all  shareholders, 
except  that  scheduled  variations  in  or 
elimination  of  a  contingent  deferred 
sales  load  may  be  offered  to  particular 
classes  of  shareholders  or  in  connection 
with  particular  classes  of  transat  tions. 
Provided,  that  the  conditions  in 
ii270.22d-l  are  satisfied.  Nothing  in 
this  paragraph  (a)  shall  prevent  a 
company  f.'-om  offering  to  existing 
shareholders  a  new  scheduled  variation 
that  would  waive  or  reduce  the  amount 
of  a  contingent  deferred  saltvs  load  that 
has  not  yet  been  paid. 

(b)  For  purposes  of  tliis  section: 

(1)  Compony  means  a  registered  open- 
end  management  investment  company, 
other  than  a  registered  separate  account, 
and  includes  a  separate  .series  of  such 
company; 

(2)  Exempted  person  means  any 
priitcipni  uiiderv\ri!t;rof.  dealer  in.  and 
any  other  person  authorized  to 
con.summate  trrinsa<:ti(ms  in,  se<;urities 
issued  by  such  coinptuiv:  and 

(3)  Cnntinp.fiit  defrned  snle^  load 
means  nny  anidunt  prr-perly  tliargeable 
to  sales  or  promotion.il  tvpenstis  that  is 
paid  by  a  slian^holdrr.  if  at  all,  at  the 
time  of  redemption,  the  amount  of 
which  would  d(K:r'!;is«  to  zero  if  the 
shares  were  held,  for  a  rt-.tsonable  period 
of  tiiiu  specified  hy  the  company 

D.it(M!:  Fd)niHry  2^.  IMns 
Bv  th.p  Comitiissiiin. 
Margaret  II.  McFariand.  ^ 

Dffxsty  Sn(Tftar) 

IKK  Due.  «5-4'i<)(.  J  i!.:<i  .'I-I-95;  H:4.1  drill 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239,  270,  and  274 

[Release  Nos.  33-7144;  IC-20917;  File  No. 
S7-8-95] 

RIN3235-AD18 

Exemption  for  Certain  Open-End 
Management  Investment  Companies 
To  Impose  Deferred  Sales  Loads 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  and  form 

amendments,  and  request  for  comment. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  the  rule  under  the 
Investment  Company  Act  of  1940  that 
permits  certain  registered  open-end 
management  investment  companies 
("mutual  funds")  to  impo.se  contingent 
deferred  sales  loads.  The  proposed 
amendments  would  allow  funds  to  offer 
investors  a  wider  variety  of  deferred 
sales  loads,  including  installment  loads, 
and  would  eliminate  certain 
requirements  in  the  rule.  The 
Commission  also  is  proposing 
amendments  to  the  registration  form  for 
mutual  funds,  and  publishing  for 
comment  a  staff  guide  to  the  registration 
form.  These  amendments  modify  the 
requirements  for  disclosing  deferred 
sales  loads  in  mutual  fund  prospectuses 
to  rene<:t  the  changes  made  in  the 
proposed  nile  amendments. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 190,S. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  C. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  4.50  Fifth  Street,  NVV..  Mail 
Stop  6-9,  Washington,  DC  20.549.  All 
comment  letters  should  refer  to  File  No. 
S7-fl-95.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commi.ssion's  Public 
Reference  Room,  450  Fifth  Street  NVV., 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadya  B.  Roytblat,  Staff  Attorney,  (202) 
942-069.1.  or  Robert  G.  Bagnall, " 
Assistant  Chief,  (202)  942-0686,  Office 
of  Regulatory  Policy,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Mail  Stop  10-6.  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  proposed  amendments  to 
rule  6C-10  (17  CFR  270.6c-10)  under 
the  Investment  Company  Aci  of  1940 
(15  U.S.C.  80a)  (the  "Investment 
Company  Act"  or  the  "Act"),  and  on 


proposed  amendments  to  Form  N-lA 
(17  CFR  239.15A,  274.11A)  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a- 
77aa)  (the  "Securities  Act")  and  the 
Investment  Company  Act.' 

Executive  Summary 

The  Commission  is  proposing 
amendments  to  rule  6C-10  (17  CFR 
270.6C-10)  under  the  Investment 
Company  Act  to  allow  mutual  funds  to 
impose  deferred  .sales  loads  other  than 
contingent  deferred  .sales  loads 
("CDSLs"),  and  to  remove  certain 
requirements  in  the  rule.  Rule  6c-10. 
which  allows  mutual  funds  to  impose 
CDSLs,  was  adopted  today  in  a 
companion  release.-  The  proposed 
amendments  would  allow  mutual  funds 
to  assess  sales  charges  such  as  those 
paid  at  redemption  ("back-end  loads") 
that  differ  from  CDSLs,  as  well  as  loads 
paid  after  purchase  during  the  tenn  of 
a  shareholder's  investment  in  a  fund,  for 
example,  in  installments  ("installment 
loads").  These  new  forms  of  deferred 
sales  load  would  be  an  alternative  to  the 
existing  sales  load  structures.  Although 
mutual  funds  to  date  have  not  used 
installment  loads  or  back-end  loads 
other  than  CDSLs,  the  Commis.sion  has 
permitted  back-end  loads  under  the 
rules  for  certain  variable  insurance 
products,  and  has  issued  installment 
load  exemptive  orders  to  separate 
accounts  and  unit  investment  trusts. 

Rule  6c-10  provisions  for  back-end 
loads  other  than  CDSLs  and  installment 
loads  were  part  of  proposed  rule  6c— 10 
as  originally  proposed  in  1988.^  That 
proposal  would  have  codified  for 
deferred  sales  loads  generally  the 
exemptions  and  the  requirements  in  the 
CDSL  exemptive  orders  granted  to  date. 
Rule  6c-10  was  adopted  today  to  allow 
CDSLs  essentially  as  proposed.  Some 
commenters  on  the  original  proposal 
suggested  that,  bef:ause  mutual  fund 
sales  charges  are  regulated  by  the 
National  Association  of  Securities 
Dealers,  Inc.  (the  "NASD"),  it  is 
unnecessary  for  the  Commission  to 
impose  specific  requirements  on 
deferred  loads,  other  than  requirements 
governing  prospectus  disclosure.  The 
Commission  is  proposing  amendments 
to  rule  6c-10  to  follow  such  an 
approach  for  CDSLs  and  other  deferred 
loads  by  removing  most  of  the 


'  Exem|)tion  for  Cnrlain  Oixri-Knil  M.iriiigHment 
Investmcnl  Companies  to  Impose  Continguni 
Deferred  Sains  lx>ads.  Investment  Company  Act 
Release  No.  20U16  (Feb.  23.  1995)  (hereinafter  Rule 
6<:-10  Adopting  Reliwsel. 

•  Siipru  note  1. 

"  Exemptions  lor  Certain  Registered  Open-End 
Maniigement  Inviaiment  Companies  To  Impose 
Dfiferred  Sales  l.oads.  Investment  Company  Act 
Relea.se  No.  16619  (Nov.  2,  1988).  53  FR  45275 
jherein.ifler  1988  Prn|)Osing  Release). 


requirements  in  rule  6c-10.  Under  the 
new  approach,  the  terms  of  any  deferred 
sales  load  would  be  subject  to  specific 
disclosure  requirements  and  would  be 
covered  by  the  overall  limits  in  the 
NASD  rule  governing  the  amount  of 
mutual  fund  sales  charges  ("NASD  Sales 
Charge  Rule").  The  Commission  also  is 
proposing  revised  prospectus  disclosure 
requirements  that  reflect  the  proposed 
changes  to  rule  6c-10. 

I.  Background 

The  Commission  first  proposed  rule 
6c-10  allowing  mutual  funds  to  impose 
deferred  sales  loads  on  November  2, 
1988. •»  Under  the  1988  proposal,  mutual 
funds  would  have  been  able  to  assess 
deferred  loads  under  the  terms  and 
conditions  contained  in  CDSL 
exemptive  orders  granted  to  individual 
funds  as  of  the  date  of  the  proposal.  The 
proposed  rule  would  have  permittful 
mutual  funds  to  charge  not  only 
CDSLs,'  but  also  loads  paid  at 
redemption  whose  amount  remains  the 
same  or  changes  in  a  manner  different 
than  a  CDSL,  as  well  as  loads  paid  in 
one  or  more  installments  during  the 
term  of  a  shareholder's  investment  in  a 
fund.  In  accordance  with  the  CDSL 
exemptive  orders,  the  rule  as  proposed 
in  1988  would  have  specified  load 
calculation  requirements:  prohibited 
deferred  loads  on  reinvested 
distributions;  and  allowed  scheduled 
load  variations.  Rule  6c-10  as  adopted 
today  to  allow  CDSLs  contains  the.se 
requirements. 

The  Commission  received  33 
comment  letters  on  the  1988  proposal." 


^  1988  I'roposing  Release,  siipm  note  3. 

'  A  CDSl.  is  p.iid  at  redemption,  but  declines  to 
zero  if  the  shares  are  held  for  a  certain  [wriod  of 
time.  Mutual  funds  typically  impose  a  CDSl.  In 
combination  with  an  asset-based  distribution  fee 
charged  in  .iccordaiice  with  rule  12b-l  umlwrthe 
Act  ll/CKR  270.12b-l|("rule  I2b-1  fee"),  in  an 
arrangement  commonly  called  a  ".spread  liiail." 
Under  this  arrangement,  a  fund's  principal 
underwriter  initially  pays  the  fimd's  sales  jnd 
promotional  e.xpenses.  including  commi.s.sio.nfc  to 
persons  who  sell  the  fund's  shares.  The  underwriter 
then  recovers  these  expenses  through  a  di.sliihution 
fee  paid  to  it  by  the  fund  out  of  the  fund's  assci.s. 
Should  a  shareholder  redeem  his  or  her  shares 
before  the  underwriter  has  been  fully  reimbursed, 
the  CDSl.  i)aid  by  the  shareholder  upon  redemption 
compensiites  the  underwTiter  for  the  bidance. 

"The  commenters  included  the  Amerii^in  H.ir 
Association  Sulx;ommille8  on  Investment 
Comjwnies  and  Investment  Advisers  (l.he  "ABA 
Subcommittee"):  the  Ameriam  Council  of  Life 
Insurance;  Doutst.he  Hank  AC  New  York  l)ram;h 
("Deut.schc  Hank")  (commenting  outside  the 
comment  period):  F'idelity  Management  and 
Research  C^ompany:  (iaston  &  Snow:  IDS  Financial 
Services.  Inc.  ("IDS  Financial"):  IDS  Mutual  Fund 
Group:  the  Investment  Cx)mpany  Institute  (the 
"IQ")  (commenting  both  within  and  outside  the 
comment  period):  the  Keystone  Croup,  Int.. 
("Key.stone"):  the  N.itional  Association  of  Securitio.'- 
Dealers.  Inc  :  NAijL  Financial  Service-s.  Inc. 
(commenting  outside  the  comment  |)eriod):  NVl.IFF 


\ 
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The  commenters  generally  supported 
the  proposal.^  The  commenters 
welcomed  a  rule  allowing  CDSLs  as 
eliminating  the  need  to  file  exemptive 
applications,  and  many  maintained  that 
installment  loads  could  offer  desirable 
flexibility  to  funds  as  well  as 
consumers."  Individual  iraestors  in 
particular  supported  installment  loads 
as  an  option  in  paying  a  .sales  charge.** 
Some  of  these  investors  compared 
installment  loads  to  front-end  loads  and 
preferred  the  former  as  allowing  them  to 
defer  the  payment  of  a  sales  charge: 
others  compared  installment  loads  to 
rule  12b-l  fees,  and  believed  that 
installment  loads  as  propo.sed  in  1988 
v/ould  be  a  more  clear  charge,  as  well 
as  one  that  would  be  payable  within  a 
more  definite  term.  Other  commenters 
have  .suggested  that  installment  loads 
would  make  it  easier  for  smaller  mutual 


Securities.  Inc.  ("NYUFr'l:  Simpson.  Thache.-  & 
Barilctt  ('Simfwon  Thacher")  (commenting  ouiside 
I  he  comment  period):  Templeton  Funds 
Management.  Inc.  ("Templeton  "):  and  19  individ'uat 
invnsiori.  The  comment  letters  are  available  for 
public  inspection  and  copying  ai  the  Commission's 
public  reffrenCB  room  in  File  No.  ,S7-24-B8 

■'The  comments  addressed  CDSLs  and 
installment  loads,  but  did  no!  focu.s  specifically  on 
back-end  loads  other  than  CDSLs.  While  some 
earlier  industry  commenters  perceived  pracHrjl 
difficullits  with  using  installment  loads,  more 
recent  industry  comments  suggest  that  any  such 
difficulties  either  no  longer  exist  or  could  be 
resolved.  Compare  Letter  from  the  AB.^ 
Sul>committee  to  Jonathan  G.  Katz.  Secrela.-y.  StC 
(Jan.  11.  1989):  Letter  from  IDS  Financial  to' 
Jonathan.  G.  Katz.  Secretary.  SEC  (Ian.  .1.  1989): 
Letter  from  the  ICl  to  Innathan  C.  Katz.  Secretary, 
SEC  (Ian.  9.  1989);  Letter  from  Keystone  to  (onathan 
G.  Katz.  Secretary.  SEC  (Ian.  6.  1989!  (together, 
suggesting  recordkeeping.  transK-r  agent,  accounting 
and  tdx-reldted  complexities  a.s,sociitcd  wi(h 
i;islallment  loads)  to  Letter  from  Deut.sche  Bank, 
submitted  on  its  behalf  by  Simpson  Thjcher.  to  the 
Division  of  Investment  Managenient.  St'C  2  (Dec. 
1.1.  199J)  (slating  that  Deutsche  H.tnk  "encountered 
a  great  deal  of  interest"  in  installment  loads  in  the 
course  of  its  "discussions  with  more  than  15  well- 
recognized  (both  small  and  ld,-gej  mutual  fund 
management  companies"). 

Two  earlier  commenters  also  interpreted  a 
statement  in  the  1988  Proposing  Release  that  the 
projrasal  of  rule  6c-10  should  be  read  toge'her  with 
the  Conunission's  proposed  amendments  to  rule 
12l>-I.  as  intending  (o  mandate  installment  loads  as 
a  replacement  for  spread  loads.  AB.A  Subcommittee 
comment  letter,  supra  note  7.  at  3:  ICI  comment 
letter,  supra  note  7,  at  2.  13-16.  See  a/so  Payment 
of  Asset-Based  Sales  Loads  by  Registered  Open-End 
Management  Investment  Companies.  Investment 
Company  Act  Release  No.  16-131  (June  13.  1988).  53 
FR  23258.  The  1988  proposal  was  not  intended  to 
express  such  a  view,  nor  is  the  Commission  today 
expressing  such  a  view. 

"  Letter  from  IDS  Mutual  to  Jonathan  G.  Katz. 
Secrelary.  SEC  (Nov.  15.  1988);  Utter  from  NVLIFE 
to  Jonaltian  G.  Katz.  Secretary.  SEC  (Dec.  .30.  1988); 
Letter  from  Templeton  to  Jonathan  G.  Katz. 
Secretary.  SEC  (Jan.  9.  1909);  Deutsche  Bank 
December  13. 1993  comment  letter,  ^supra  note  7; 
I-etter  from  the  NASL  lo  the  Division  of  Investment 
Management.  SEC  (Feb.  16.  199-1). 

"All  but  one  of  the  16  letters  the  Commission 
received  bom  individual  investors  on  this  subject 
favored  the  installment  load  proposal. 


fund  sponsors,  as  well  as  sponsors  of 
mutual  funds  not  affiliated  with 
brokerage  firms,  to  obtain  financing  to 
pay  broker  commissions  through 
securitization  of  installment  load  cash 
flows:  and  they  argued  that  installment 
loads  would  thereby  encourage 
competition  in  the  fund  industry  that 
ultimately  would  benefit  investors.'" 

II.  Discussion  of  Proposed  Amendments 
to  Rule  6c-10 

Like  the  1988  proposal,  the  proposed 
amendments  to  rule  6c-10  would  allow 
mutual  funds  to  impose  back-end  .sales 
load.s  other  than  CDSLs  as  well  as 
■installment  loads,  and  would  permit 
scheduled  load  variations.  In  a  change 
from  the  1988  proposal  and  the  rule  as 
adopted,  the  proposed  amendments  no 
longer  would  specify  load  calculation 
requirements,  nor  prohibit  deferred 
sales  loads  on  reinvested  dividends  and 
other  distr:!-i, lions.  Instead,  the  terms  of 
any  deferred  sales  load  would  be 
required  to  be  covered  by  the  overall 
limits  in  the  N.^SD  Sa!e.s  Charge  Rule." 
and  would  be  subject  to  .specific 
.  prospectus  di.sclosure  requirements 
under  the  proposed  amendments  to  the 
Comr!ii.«sion's  mutual  fund  registration 
torni. 

A.  Scope  of  the  Rule  as  Amendttd 

Under  the  propo.sed  amendments, 
paragraph  (b)(3)  of  the  rule  would 
define  a  deferred  sales  load  as  any 
amount  properly  chargeable  to  sales  or 
promotional  expenses  that  is  paid  by  a 


"'Deut.st;!;e  Hank  December  11.  1993  comment 
letter,  supra  note  7:  NASL  comment  letter,  supra 
note  8.  Bo.h  co.T:menters  compared  the  fin.incing 
possibiliiius  with  installment  loads  to  the  financing 
of  recewdl)les  from  rule  12b-t  fee.s.  The 
commenters  noted  that  the  risk  of  a  fund  board's 
terminalingarule  12|>-1  plan,  as  v^ll  as  the  risk 
of  net  a.s.set  value  fluctuations  inherent  in  an  asset- 
based  charge,  currently  restrict  the  availability  of 
credit  10  larger  mutual  fund  sponsors  only:  and  that 
installment  loads,  which  would  not  ca.-ry  the  same 
risks,  could  broaden  the  financing  possibilities.  See 
a!<o  Letter  from  the  ICI  to  Barri-  Barba.sh.  Director. 
Division  of  Investment  Management.  SEC  5  (June 
14. 1994)  (noting  that  facilitation  of  the  financing 
of  distritnition  costs  is  one  of  the  principal 
objectives  citod  by  the  proponents  of  installment 
loads). 

O.ne  commenter's  remarks  suggested  that,  from 
the  point  of  view  of  those  concerned  with  systemic 
risk,  the  assurance  of  a  steady  stream  of  payments 
in  an  installment  load  structure  would  mean  that 
a  fund  sponsor  ivould  be  ta'king  on  less  risk  when 
it  borrows  to  finance  commission  payments. 
Deutsche  Bank  December  13. 1993  comment  letter. 
supra  note  7.  at  4-5. 

' '  The  N.ASD  Sales  Chai^  Rule  prohibits  NASD 
members  from  offering  or  selling  shares  of  in  open- 
end  mdnagcmeni  investment  company  registered 
under  the  Investment  Company  Aci  if  the  sales 
charges  described  in  tfw  company's  prospectus  are 
excessive.  Aggregate  sales  charges  are  deemed 
excessive  under  the  Rule  if  ibey  do  not  conform  to 
the  specific  provisioits  set  forth  in  the  Rule.  NASD, 
Rules  of  Fair  Practice.  Art.  Ul.  Sees.  26(dl  (1 )  and 
(2). 


shareholder  after  purchase  but  before  or 
upon  redemption. '■«  The  definition  . 

would  include  CDSLs.  as  well  as  other 
loads  paid  at  redemption  whose  amount 
may  remain  the  same  or  change  in  a 
manner  different  than  a  CDSL.  The 
definition  also  would  include  loads 
paid  after  purchase  during  the  term  of 
a  shareholder's  investment  in  a  hind, 
such  as  in  one  or  more  inslaliiiienls  that 
could  be  at:celerated  upon  an  early 
redemption. 

Rule  6C-10  as  adopted  and  as 
originally  proposed  does  not  apply  to 
regi.stered  insurance  company  separate 
account.s.  The  exempLion  to  impose 
deferred  sales  loads  under  the  proposed 
amendments  also  would  not  extend  to 
unit  investment  trusts.  The  Commission 
has  issued  installment  load  exemptive 
orders  to  unit  investment  trusts 
("UITs"),'  *  and  requests  comm  >•:»  on 
the  appropriateness  of  a  rule  a''Hving 
UFTs  to  assess  deferred  loads.'* 

Unlike  the  1988  proposal,  which 
would  have  required  installment  load.s 
to  be  deducted  directly  from  a 
shareholder's  account,  the  amendments 
would  not  require  any  particular 
method  of  collecting  installment  loads. 
The  loads,  for  example,  could  be  paid 
out  of  distributions,  by  automatic 
redemptions,  or  through  separate  hilling 
of  an  investor's  account.  Two 
comnienters  indicated  that  funds  most 
likely  would  deduct  in.stallnient  load 
payments  from  dividetid  distribution;;.''' 
The  Commission  invites  further 
comment  on  the  methods  that  could  be 
used  to  pay  instalinient  loads. 
Whichever  method  is  iksod.  however,  it 
would  have  to  be  disclosed  in  the  fund's 
prospectus,  as  requlrt^d  by  the  propo.sed 


'-Rule 6c- to, IS  amended  «-o,;ltl  mi'. tie  .applicable 
to  certain  charges  that  may  be  im(v.s<:d  by  a  mutual 
fund  to  discourage  short  term  trading  in  its  shares 
and  that  are  paid  directly  tj  the  fuiul.  St-e.  e.g..  17 
CFR  270.1  la-3(al(7)  (defining  a  "redemption  fm>"). 
The  C^ommission's  siaff  has  taken  the  position  that 
such  charges  may  be  imposed  witho<i'  the  need  fnr 
exemptive  relief  rnder  tlio  Act.  St-c.  vg..  John  P. 
Rei'ly  *  As-sociates  (pub.  .ivail.  Inly  12.  1979). 

".See Merrill  Lynch.  Pierce.  F.-nner  &  Smith.  Inc.. 
Investment  Company  Act  Release  Nos.  1 3801  (Feb. 
29.  1984).  49  FR  8512  (Notiire  of  Application  to 
allow  tilTs  In  irt-fmse  a  deferred  sales  load  payable 
in  in.<!tallments)and  1384B  (Mar.  27.  1984).  .'TO  SEC 
Docket  192  (Order),  and  15120  (May  29.  1986).  51 
FR  20389  (Notice  of  Application)  and  15167  (June 
24.  1986).  35  SEC  Docket  1 735  (Order).  .S«-  also 
PaineWeWjer.  Inc..  Inveslmetil  Company  Act 
Release  Nos.  20755  (Dec.  li.  I9»»4).  59  FR  64003 
(Notice  of  Application  to  allow  a  ITT  to  impose  a 
deferred  .sales  load  pd\-able  in  insidUments)  and 
20819  (Jan.  4.  1995)  (Order). 

'*See  Rule  6c-10  Ado^>ling  Release,  stipm  note 
1.  at  n.7  reftarding  defenid  sales  loads  in  the 
context  of  separate  accounts. 

"  ICI  conunent  letter,  supra  note  7  at  8:  letter 
from  Simpson  Thacher  to  the  Diiision  of 
Investment  Management.  SBC  2  (Dec  13.  t9«t3l 
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amendments  to  Form  N-IA."*  Because 
different  methods  of  collecting  load 
payments  could  carry  different  potential 
tax  i:onsequences  for  investors, '^  funds 
also  would  be  required  to  disclose  those 
consequences  briefly  in  the 
prospectus."* 

B.  Dpftfnvd  Ijjnd  Calculation 

Rule  Bc-10  sets  two  requirements  for 
calculating  a  deferred  sales  load.  Under 
the  first  requirement,  a  CDSL  must  be 
based  on  the  lesser  of  the  net  a.ssel  value 
(the  "NAV")  at  the  time  of  purchase  or 
the  NAV  at  the  time  of  redemption.'*' 
The  1988  proposal  would  have  required 
the  "lesser  of  standard  for  all  deferred 
loads  paid  at  redemption,  but  would 
have  allowed  deferred  loads  paid  other 
than  at  redemption  (such  as  installment 
payments)  to  be  based  at  a  fund's  option 
either  on  the  NAV  at  the  time  of 
purchase  or  on  the  les.ser  of  the  NAV  at 
the  time  of  purchase  or  the  NAV  at  the 
time  the  load  was  paid.  The  mandatory 
"lesser  of  standard  for  loads  paid  at 
redemption  was  designed  to  eliminate 
any  impediment  to  redemption  in  a 
falling  market  that  might  be  created  by 
the  load.  The  second  requirement 
prescribes  the  method  for  load 
calculation  in  a  partial  redemption.^" 


"■.S**  infm  .section  lll.B. 

"One  commenter  on  thn  1988  proposal,  for 
example,  poinled  out  that  paying  installments  out 
uf  dividend  distributions  would  mean  that  a 
shareholder  would  incur  dividend  income,  yet  not 
actually  receive  the  portion  of  that  income  that  was 
u.sed  to  pay  the  installment.  ICl  comment  letter. 
supra  note  7.  at  2, 9.  Payment  through  automatic 
redemptions,  on  the  other  hand,  would  mean  that 
a  shareholder  might  incur  a  capital  gain  or  loss  on 
eflch  such  redemption:  if  additional  shares  then 
were  purchased  by  the  shareholder  within  30  days 
of  the  automatic  redemption,  any  capital  lo.ss  might 
hp  disallowed  under  the  "wash  sale"  mle  contained 
in  the  Internal  Revenue  Code.  Id.  at  9;  IDS  Financial 
comment  letter,  supw  note  7.  at  1:  NYUKE 
comment  letter,  supra  note  8.  at  3. 

According  to  another  commenter,  installment 
loads  could  pre.seni  potential  difficulties  for  lax- 
privileged  investors,  .such  as  retirement  plans 
subject  to  the  Employee  Retirement  Income 
Security  Act  of  1974!  as  amended  ("ERISA"). 
Simpson  Thacher  comment  letter,  supra  note  1 5,  at 
1-8.  Automatic  redemptions  to  pay  installment 
loads,  for  example,  might  result  in  the  mutual 
fund's  being  deemed  a  fiduciary  of  the  investor  for 
purposes  of  ERISA,  the  redemption's  being  deemed 
a  prohibited  tran.saction  under  ERISA,  and  the 
investor's  losing  its  tax-exempt  status.  Id.  This 
commenter  noted,  however,  that  a  fund  could  seek 
to  obtain  a  favorable  ruling  from  the  Internal 
Revenue  Service  on  these  issues.  Simpson  Thacher 
comment  letter,  supra  note  15.  at  5-6.  A  fund  also 
could  choose  not  to  offer  installment  loads  to  its 
tax-privileged  investors. 

"See  infra  .section  lll.B  (discussing  staff  Guide  30 
to  Form  N-IA). 

'•'17CFR270.6c-10(a)(l). 

»'17  CFR  270.6C-1 0(a)(3).  A  fund  must  treat  as 
if  redeemed  first  shares  or  amounts  representing 
shares  not  subject  to  a  load,  and  treat  other  shares 
nr  amounts  representing  shares  as  if  redeemed  in 
the  order  they  were  purchased.  In  a  partial 
redemption,  this  method  would  allow  a 


This  requirement  was  intended  to  allow 
shareholders  the  maximum  benefit  from 
shares  in  their  deferred  load  accounts 
that  carried  no  load, 

Commenters  on  the  1988  proposal 
generally  argued  that  neither 
requirement  is  necessary  as  long  as 
deferred  loads  are  subject  to  the  limits 
of  the  NASD  Sales  Charge  Rule  and 
properly  disclosed.-'  None  of  the 
commenters  addressed  the  concern 
about  an  impediment  to  redemption 
associated  with  the  "lesser  of 
requirement,  nor  any  benefits  or 
drawbacks  of  the  order  of  load 
calculation.  Some  commenters 
suggested,  however,  that  allowing,  but 
not  requiring,  the  "lesser  of  method 
would  make  it  easier  for  fund  spon.sors 
to  obtain  financing  to  pay  commissions 
to  brokers  by  eliminating  the  risk  of 
NAV  fluctuation,"  One  commenter  also 
argued  that  eliminating  the  "lesser  of 
requirement  would  eliminate  the  need 
to  build  a  cushion  into  the  load 
structure  to  account  for  the  risk  of  a 
lower  NAV.-'  This  commenter 
suggested  that  the  "lesser  of  standard 
may  cause  fund  sponsors  to  .set  the  load 
at  a  higher  percentage  amount  than  they 
otherwise  would  in  order  to  allow  a 
margin  for  a  possible  decline  in  the 
NAV. 

The  Commission  is  proposing  to 
eliminate  the  two  load  calculation 
requirements  from  rule  6c-10.  Under  the 
proposed  amendments,  paragraph  (a)(1) 
would  allow  a  deferred  load  to  be  a 
specified  percentage  of  the  NAV  at  the 
time  of  purchase,  redemption,  or  the 
payment  of  an  in,stallment.  but  would 
not  otherwise  limit  load  calculation." 
Paragraph  (a)(2)  would  require  the  terms 
of  a  deferred  load  to  be  subjec:t  to  the 
NASD  Sales  Charge  Rule. 

The  Commission  requests  comment 
on  whether  paragraph  (a)(1)  should 


shareholder,  in  effect,  to  delay  the  pavTnent  of  the 
deferred  sales  charge.  In  a  full  redemption,  no 
particular  order  of  load  calculation  would  have 
affected  the  amount  of  a  deferred  sales  charge  duo. 

-'  ABA  Subcommittee  comment  letter,  supra  note 
7,  at  b:  ICI  comment  letter,  supra  note  7.  at  2;  IDS 
comment  letter,  supra  nole  7.  at  2. 

^Deutsche  Bank  December  13.  1993  comment 
letter,  supra  note  7.  at  5;  ICI  June  14. 1994  comment 
letter,  supra  note  10.  at  5. 

^'Deutsche  Bank  December  13,  1993  comment 
letter,  supra  note  7.  at  5. 

-■•This  provision  also  would  allow  funds  to  base 
a  deferred  .sales  load  on  a  combination  of  these 
standards,  such  as  on  the  lesser  of,  or  the  higher  of. 
the  NAV  at  the  lime  of  purchase  or  redemption, 
provided  the  standard  is  disclosed  and  is  consistent 
with  any  applicable  provisions  in  the  NASD  Sales 
Charge  Rule.  A  "higher  of  standard,  for  instance, 
currently  is  not  allowed  under  the  NASD  Sales 
Ch.-iige  Rule  for  mutual  funds  without  an  a.ssct- 
based  sales  charge,  because  the  Rule  limits  the  sales 
loads  for  these  fimds  to  a  set  p«!rcenlage  of  the 
offering  price.  NASD.  Rulas  of  Fair  Practice,  Art.  Ill, 
Se<:,  26(d)(1)(A). 


provide  for  a  deferred  load  to  be  based 
on  the  offering  price  either  instead  of,  or 
in  addition  to,  the  NAV  at  the  time  of 
pun;hase.  The  fee  table  appearing  in 
mutual  fund  prospectuses  calls  for 
deferred  loads  to  be  expressed,  where 
applicable,  as  a  percentage  of  the 
original  purchB.se  price.  This  disclosure 
provides  easier  comparability  with 
front-end  sales  loads,  which  are 
expressed  as  a  percentage  of  the  offering 
price. 

The  requirement  in  paragraph  (a)(1) 
that  the  load  be  a  "specified  pen;entage 
stated  in  the  prospectus  would  allow 
investors  to  know  at  the  time  of 
pun;hase  the  maximum  percentage 
amount  of  the  load.-''  Under  the  revised 
prospectus  disclosure  requirements, 
funds  also  would  have  to  disclo.se  in  the 
fee  table,  and  explain  elsewhere  in  the 
prospectus,  the  manner  in  which  the 
load  is  calculated. ^f-  In  addition,  funds 
would  have  to  disclose  the  method  by 
which  they  would  calculate  a  deferred 
load  in  a  partial  redemption.  The 
requirement  in  paragraph  (a)(2)  that  the 
terms  of  a  deferred  load  be  covered  by 
the  NASD  Sales  Charge  Rule  wouKI 
subject  all  deferred  sales  loads  to  the 
NASD's  limits  on  maximum  sales 
charges.-'  Such  an  approach  is 
consistent  with  that  currently  taken 
with  front-end  sales  charges  assessed  on 
mutual  fund  shares.  The  Commi.ssion 
requests  comment  on  the  propased 
elimination  of  the  load  calculation 
restrictions  and  the  reliance  on  revised 
prospectus  disclosure  requirements  and 
the  NASD  Sales  Charge  Rule  for 
deferred  sales  c:harges. 


-■"The  refjuiremenl  that  the  load  be  a  ".spei.ified 
[jercentage"  iloes  not  mean  that  the  amount  must 
be  fixed  and  may  not  decrease  or  increase  over 
time.  Rather,  it  rnciuires  only  that  the  percentage 
amount  of  the  load  to  be  charged  at  a  given  time 
be  disclos»!d  in  the  prospectus.  Therefore,  the 
phrase  "the  same  or  a  lower  perr.ent.ige"  in 
paragraph  (a)(1)  as  adopted  for  CDSLs  has  been 
deleted  from  the  proposed  text.  Funds  would  Ix? 
able  to  show  in  the  prospectus  fee  tabic  the  range 
of  any  deferred  load  that  changes  over  time,  as  well 
as  a  .schedule  of  any  installment  load  piiymnnts.  Sn' 
infra  section  III.A. 

-"See  infra  sections  III.A  and  B. 

"The  NASD  .Sales  Charge  Rule  in  its  current 
form  governs  only  deferred  loads  paid  at 
redemption.  The  Rule  applies  to.  among  other 
things,  "deferred  sales  chaiges,"  which  it  defines, 
in  relevant  part,  as  "a  sales  charge  that  is  deducted 
from  the  proceeds  of  the  redemption  of  shares  by 
an  inve.slor."  N.\SD.  Rules  of  Fair  Practice.  Art.  Ill, 
Sec.  26(b)(8)(B).  To  the  extent  deferred  loads  would 
be  allowed  to  be  paid  other  than  upon  redemption 
leg.,  installment  loads),  they  would  fall  outside  the 
current  definition  and  would  not  be  covered  by  the 
Rule.  The  proposed  amendments  to  rule  6c-10 
contemplate  the  NASD's  amending  its  Sales  Charge 
Rule  to  addre.ss  deferred  loads  paid  other  than  upon 
redemption.  The  Commission's  staff  has  requested 
the  NASD  to  review  its  Sales  Charge  Rule  in  light 
of  the  proposed  amendments. 


Federal  Register  /  Vol.  60.  No,  41  /  Thursday.  March  2,  1995  /  Proposed  Rules 


11893 


C  Defftrred  Loads  on  Reinvested 
Distributions 

Rule  6c-10  prohibits  mutual  funds 
from  imposing  CDSLs  on  shares 
pun:hased  through  the  reinvestment  of 
dividends  or  other  distributions,-"  Some 
commenters  on  the  1988  propcsal 
argued  that  this  prohibition  is 
unnecessary  so  long  as  a  mutual  fund 
appropriately  discloses  the  manner  in 
which  loads  are  assessed  and  so  long  as 
loads  charged  by  mutual  funds  generally 
are  subject  to  the  limits  in  the  NASD 
Sales  Charge  Rule,-"  The  Commi.ssion  is 
proposing  to  delete  this  prohibition 
from  rule  6c-10.  Under  the  revised 
prospectus  disclosure  requirements, 
funds  that  impose  deferred  sales  charges 
on  reinvested  dividends  and  other 
distributions  would  have  to  disclose 
this  fact  in  their  prospectuses,^"  This 
approach  would  be  consistent  with  the 
Commission's  approach  to  front-end 
loads  on  reinvested  dividends.  The 
Commission  requests  comment  on  the 
appropriateness  of  the  proposed 
approach  for  deferred  load.s. 

The  NASD  Sales  Charge  Rule 
t:urrently  covers  front-end  loads,  hut  not 
deferred  loads,  on  reinvested  dividends. 
The  NASD  Sales  Charge  Rule  also  does 
not  cover  loads  on  reinvested  capital 
gains  distributions  or  returns  of 
capital, ''  The  proposed  amendments  to 
rule  Bc-lO  contemplate  the  NASD's 
amending  its  Sales  Charge  Rule  to 
address  these  issues. 

D.  "No-Load"  Labeling 

As  proposed  in  1988,  rule  6c-10 
would  have  prohibited  any  exempted 
person  and  its  first  and  second  tier 
affiliates  (all  as  set  forth  in  the  proposed 
rule)  from  holding  a  mutual  fund  out  to 
the  public  as  being  "no-load"  or  as 
having  "no  sales  charge"  if  the  fund 
iriiposed  a  deferred  load.  After  rule  6c- 
10  was  proposed,  the  NASD  amended 
its  Sales  Charge  Rule  expressly  to 


-'"  17  CFR  270.6c-10(a)(2).  The  1988  proposal  also 
would  have  prohibited  funds  from  charging 
deferred  loads  on  capital  appreciation.  Because 
under  the  proposed  amendments  paragraph  (a)(II 
would  allow  deferred  loads  to  be  based  on  the  NAV 
at  the  time  of  redemption  and  at  the  time  an 
installment  is  paid,  a  load  could  be  charged  on  any 
capital  appreciation  to  the  extent  the  load  is  based 
on  the  higher  of  the  N.AV  at  purchase  or  at  the  time 
of  redem.ption  or  load  pavTnent. 

^AB.A  Subcommittee  comment  letter,  supra  note 
7  at  8-9;  ICI  comment  letter,  supra  note  7.  at  5. 

"'.See  infra  section  III.B. 

"  A  return  of  capital  generally  occurs  when  a 
fund's  distribution  exceeds  the  fund's  aggregate 
.nmount  of  undisttributed  net  taxable  income  and  nirt 
realized  capital  gains.  See  Determination, 
Disclosure,  and  Financial  Statement  Presentation  of 
Income.  Capital  Gain,  and  Return  of  Capital 
Distributions  by  Investment  Companies,  American 
Institute  of  Certified  Public  Accountants,  Statement 
of  Position  93-2.  8  (Feb.  1. 1993). 


prohibit  NASD  members  and  their 
associated  persons  from  describing  a 
mutual  fund  as  "no  load"  or  as  having 
"no  sales  charge"  if  the  fund  imposes  a 
front-end  load,  a  back-end  load,  or  a 
12b-l  and/or  service  fee  that  e.xceeds 
.25%  of  average  net  assets  per  year.'^  In 
light  of  this  amendment  to  the  NASD 
Sales  Charge  Rule,  the  Commission 
concluded  that  it  was  unnecessary  to 
retain  a  separate  no-load  labeling 
prohibition  for  CDSLs  in  rule  6c-10  as 
adopted.  The  prohibition  similarly  is 
unnecessary  for  back-end  loads  other 
than  CDSLs.  Although  the  NASD  Sales 
Charge  Rule  currently  does  not  address 
installment  loads,  the  Commission 
anticipates  that  the  NASD  would  amend 
its  Sales  Charge  Rule  if  the  proposed 
rule  6c-10  amendments  are  adopted, 
and  believes  that  it  is  unnecessary  to 
amend  rule  6c-10  to  prohibit  no-load 
labeling  in  the  case  of  installment  loads. 
The  Commission  also  believes  that  it 
would  be  misleading  and  a  violation  of 
the  federal  securities  laws  for  a  fund 
that  imposes  a  deferred  sales  load  to  be 
held  out  to  the  public  as  a  no-load 
fund." 

E.  Exchanges  Involving  Deferred  Loads 

The  Commission  is  not  proposing  anv 
amendments  to  rule  lla-3  under  the 
Investment  Company  Act  governing 
exchanges  of  shares,  that  relate  to 
deferred  sales  loads.'''  Back-end  and 
installment  loads  would  fall  under  the 
current  definition  of  "deferred  sales 
load"  in  rule  lla-3.''  and  therefore 
would  be  covered  by  the  requirements 
i:i  that  rule  on  the  imposition  of 
deferred  sales  charges  in  connection 
with  an  exchange.  The  Commission 
invites  comment  on  whether  it  should 
amend  the  definition  of  deferred  sales 
load  in  rule  lla-3  to  correspond 
expressly  with  the  deferred  load 
definition  in  the  proposed  amendments 
to  rule  6c-10.  The  Commission  also 
invites  comment  on  whether  rule  11a- 
3  needs  to  include  any  additional 
provisions  for  deferred  loads. 


•-  NASI).  Rules  of  Fair  Practice.  Art.  III.  Sec. 
■Md)[^). 

' '  Sec  1988  Proposing  Release,  siipm  note  3,  at 
4.'>2B3  (referring,  in  turn,  to  an  earlier  Commission 
statement  of  its  view). 

'M7  CFR  270. lla-3.  The  1988  propo.sal  did  not 
address  rule  lla-3. 

"  Rule  1  la-3  defines  a  "deferred  sales  load"  us 
"any  amount  properly  chargeable  to  sales  or 
promotional  activities  that  is  or  may  be  deducted 
upon  redemption  of  all  or  a  portion  of  a 
securityholder's  interest  in  an  open-end  investment 
i;ompany."  17  CFR  270.1  la-3(a)(3).  Deferred  loads 
paid  other  than  upon  redemption  would  fall  within 
this  definition  because  they  could  be  accelerated 
upon  redemption. 


III.  Discussion  of  Revised  Disclosure 
Requirements 

The  Commission  is  proposing  new 
disclosure  requirements  for  deferred 
sales  loads  in  light  of  the  proposed 
changes  to  rule  6c-10  discussed  above. 
These  requirements  would  refiect  the 
rule's  scope  under  the  proposed 
amendments,  which  would  permit  loads 
paid  at  redemption  or  in  installments. 
They  also  respond  to  the  proposed 
elimination  of  the  limitations  in  the 
1988  proposal  that  would  have  required 
a  back-end  load  to  be  based  on  the  lower 
of  the  NAV  at  the  time  of  purchase  or 
redemption,  and  permitted  installment 
loads  to  be  based  on  the  NAV  at  the 
time  of  purchase  or  on  the  lower  of  the 
NAV  at  the  time  of  purchase  price  and 
the  NAV  at  the  time  an  installment  was 
paid. 

A.  Fee  Table  Disclosure 

The  fee  table  requirements  in  Item  2 
of  Form  N-IA  currently  require 
disclosure  of  deferred  sales  loads,  but 
do  not  contemplate  installment  loads 
the  amount  of  which  is  based  on  a  price 
other  than  the  purchase  price  or 
redemption  proceeds.  The  Commission 
is  proposing  amendments  to  the  fee 
table  requirements  to  require  disclosure 
concerning  all  forms  of  deferred  sales 
loads,  including  installment  loads. 

The  parenthetical  explanation 
following  the  caption  "Deferred  Sales 
Load  "  in  the  fee  table  currently  provides 
for  deferred  loads  to  be  expressed  only 
as  a  percentage  of  the  original  purchase 
price  or  the  redemption  proceeds.  The 
proposed  amendment  would  replace 
most  of  the  current  wording  inside  the 
parentheses  with  a  blank,  indicating 
that  a  registrant  .should  provide 
appropriate  disclosure  describing  the 
basis  on  which  the  load  is  computed. 
This  change  refiects  the  greater  variety 
of  load  formulations  that  rule  6c-10 
would  permit  under  the  proposed 
amendments;  in  contrast  to  the 
limitations  in  the  rule  as  adopted  and  as 
initially  proposed,  the  proposed 
amendments  would  permit  deferred 
loads  to  be  a  percentage  of  the  N.A  V  at 
the  time  of  purchase,  redemption,  or  the 
payment  of  an  installment,  or  the  higher 
or  lower  of  those  amounts. 

The  proposed  revisions  to  Instruction 
5  to  the  fee  table  are  intended  to  clarify 
how  the  fee  table  should  address  all 
deferred  loads  and  to  respond  to  the 
greater  range  of  practices  that  would  be 
permitted  under  the  proposed 
amendments.  The  addition  of  the  word 
"total"  would  make  clear  that  the 
response  to  the  "Deferred  Sales  Load" 
caption  for  an  installment  load  should 
be  the  sum  of  the  in.stallments  (e.g..  G%. 
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rather  than  1%  a  year  for  six  years).  Like 
the  1988  proposal,  the  proposed 
amendments  would  permit  a  fund  to 
include  within  the  larger  fee  table  a 
tabular  presentation  of  the  schedule  of 
installment  payments.'* 

B.  General  Prospectus  Disclosure 

The  Commission  is  proposing  to 
require  more  detailed  prospectus 
disclosure  concerning  the  way  in  which 
a  specific  fund's  deferred  sales  load  is 
imposed  and  computed.  Proposed  new 
Item  7(g)  would  cover  many  operational 
details  that  have  been  mandatory  for  all 
funds  under  rule  6c-10  as  adopted  and 
as  originally  proposed  but  would  be 
subject  to  greater  flexibility  under  the 
proposed  amendments.  Thes» details 
include  the  price  on  which  the  load  is 
based,  whether  deferred  sales  loads  may 
be  imposed  on  shares  acquired  through 
reinvestments  of  distributions,  and  the 
way  in  which  the  load  is  calculated." 
If  a  fund  charges  deferred  loads  on 
shares  from  reinvestment  of  dividends 
or  other  distributions.  Item  7(g)  would 
require  a  statement  to  that  effect,  but  it 
would  not  require  this  disclosure  if  the 
fund  did  not  charge  such  a  load.  In 
addition,  as  a  general  matter,  to  the 
extent  that  a  fund's  sales  charges  do  not 
differ  from  those  of  other  funds,  the 
disclosure  in  response  to  proposed  new 
Item  7(g)  should  be  relatively  brief,  but 
to  the  extent  that  the  fund's  charges 
differ,  more  detail  may  be  required.^* 

The  proposed  provision  also  would 
require  an  explanation  of  the  ways  in 
which  a  shareholder  may  be  required  to 
pay  an  installment  load,  such  as  through 
the  withholding  of  dividend  payments, 
involuntary  redemptions,  or  separate 
billing  of  an  investor's  account.  The 
Commission  also  is  publishing  for 
comment  a  revision  to  staff  Guide  30  of 
the  Guidelines  for  Form  N-IA  to  require 
funds  to  describe  briefly  in  the 
prospectus  any  tax  consequences  for 


""As  currently  required  by  Instruction  1  to  the  fee 
table,  a  fund  also  would  have  to  provide  a  reference 
following  the  fee  tabie  to  the  discussion  of  any 
scheduled  variations  and  other  information  about 
intUlbnent  loads  elsewhere  in  the  prospectus. 

"As  noted  above,  paragraphs  (a)(1).  laUS)  and 
(aKS)  of  rule  6C-10  as  originally  proposed  required 
a  load  paid  at  redemption  to  be  based  on  the  lower 
of  the  NAV  at  the  time  of  purchase  or  redemption: 
specified  the  order  in  which  shares  .should  be 
treated  as  being  redeemed  for  purposes  of  load 
calculation:  and  prohibited  the  imposition  of 
deferred  loads  on  reinvested  dividends  and  capital 
gains  distributions. 

**The  General  Instructions  to  Form  N-lA 
emphasize  the  importance  of  brevity  in  describing 
practices  "that  do  not  differ  materially  from  those 
of  other  investment  companies."  General 
Inttniction  C  (Preparation  of  the  Registration 
Statement  or  Amendment).  PaifA,  Instructiao  1. 


investors  related  to  an  installment 
load.^ 

C.  Performance  Data 

The  Commission  is  proposing  to 
amend  Instruction  1  to  Item  22(b)(i)  of 
Form  N-lA  to  require  deferred  sales 
loads  to  be  included  in  calculations  of 
advertised  total  return  data.  The 
amendment  would  require  the 
calculation  to  be  based  on  the  deduction 
of  the  maximum  amount  of  a  deferred 
sales  load  at  the  times,  in  the  amounts, 
and  under  the  terms  disclosed  in  the 
prospectus. 

The  Commission  is  not  proposing  to 
amend  Item  22(b)(ii)  of  Form  N-lA  to 
require  installment  loads  to  be  included 
in  advertised  yield  calculations. 
Paragraph  (a)(6)  of  rule  482  under  the 
Securities  Act  *»  requires  advertisements 
containing  yield  data  to  disclose  the 
maximum  amount  of  any  sales  load;  if 
the  sales  load  is  not  reflected  in 
performance  figures,  the  advertisement 
also  must  disclose  that  the  figures  do 
not  reflect  the  load  and  that,  if  reflected, 
the  load  would  reduce  the  quoted 
performance.  Because  installment  loads 
would  not  be  reflected  in  yield  figures, 
rule  482(a)(6)  would  apply  to 
advertisements  containing  yield  figures 
of  funds  with  installment  loads. ^' 

The  treatment  of  installment  loads  in 
advertised  yield  calciilations  would  be 
different  from  the  current  treatment  of 
rule  12b-l  fees,  which  are  included  in 
the  numerator  in  the  yield  formula  in 
Item  22(b)(ii)  of  Form  N-lA  as 
expenses,  and  thereby  reflected  in  the 
yield  data.  Therefore,  for  example,  a 
fund  with  a  rule  12b-l  fee  of  1%  would 
show  a  lower  yield  than  a  fund  with 
comparable  performance  and  an 
installment  load  of  1%  per  year  for  six 
years.  The  Commission  requests 
comment  on  whether  it  should  require 
a  thirty-day  percentage  amount  of  an 
installment  load  similarly  to  be 
included  as  an  expense  in  the 
numerator  in  the  yield  formula  in  Item 
22(b)(ii),  or,  alternatively,  require  that 
the  installment  load  be  added  to  the  net 
asset  value  to  reach  an  assumed 
"offering  price"  in  the  denominator  in 
the  yield  formula.  The  first  alternative 
would  allow  greater  comparability  to 
rule  12b-l  fees,  but  would  understate 
the  yield  for  those  shareholders  that 
have  completed  paying  the  installment 
load.  The  second  alternative  would  treat 


**  See.  e.g.,  supra  note  17  (tiescribing  potential  lax 
complications  suggested  by  commenters  on  the 
original  proposal). 

« 17  CFR  230.4*2. 

-*>  A  fund's  3ReId  advertisement  wtiuU  disclose    - 
the  amount  of  ah  installment  load,  and  the  period 
of  lime  durm^  wbi{£  a  shareholder  is  subject  to  the 
installment  load. 


installment  loads  as  if  they  were  front- 
end  loads. 

D.  Dealer  Compensation 

The  amount  of  commissions  paid  to 
persons  selling  funds'  shares  currently 
is  not  required  to  be  disclosed  in 
prospectuses,  except  in  the  case  of  front- 
end  sales  loads.  Item  7(b)(iv)  of  Form  N- 
lA  requires  funds  to  show  in  a  tabular 
format  in  the  prospectus  the  sales  load 
reallowed  to  dealers  as  a  percentage  of 
the  public  offering  price.  This 
requirement  currently  is  deemed  to 
apply  only  to  front-end  sales  loads.  The 
Commission  requests  comment  on 
whether  it  should  amend  Item  7(b)(iv)  to 
require  mutual  funds  that  impose 
deferred  sales  loads  to  provide 
disclosure  about  the  commissions 
received  by  dealers  selling  the  funds' 
shares  comparable  to  that  now  provided 
by  funds  with  front-end  loads. 
Alternately,  the  Commission  requests 
comment  on  whether  proposed  new 
Item  7(g)  should  be  modified  to  require 
such  disclosure. 

IV.  Cost/Benefit  Analysis 

The  proposed  amendments  to  rule  6c- 
10  and  Form  N-lA  would  not  impose 
any  significant  burdens  on  mutual 
funds.  Rather,  the  amendments  should 
benefit  funds  by  providing  them  with 
alternatives  in  financing  their  sales  and 
promotional  expenses.  The  amendments 
also  would  enable  investors  to  defer  the 
payment  of  a  sales  charge  on  the 
purchase  of  mutual  fund  shares  until 
redemption  or  over  one  or  more 
installment  payments  during  the  term  of 
their  investment. 

V.  Summary  Of  the  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis. 
The  Analysis  explains  that  the  proposed 
amendments  to  rule  6c-10  would  allow 
mutual  funds  to  impose  deferred  sales 
loads  other  than  CDSLs  and  would 
remove  certain  restrictions  in  the  rule. 
The  Analysis  further  explains  that  the 
proposed  amendments  to  Form  N-IA 
would  set  prospectus  disclosure 
requirements  for  deferred  loads  that 
reflect  the  proposed  changes  to  rule  6c- 
10.  but  that  are  similar  to  the  disclosure 
currently  provided  by  funds  and  that 
would  not  impose  any  additional 
burdens.  A  copy  of  the  Analysis  may  be 
obtained  by  contacting  Nadya  B. 
Roytblat,  Esq..  Mail  Stop  10-6. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  ITC. 
20549. 


VI.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  rule  6c-10  under 
sections  6(c)  and  38(a)  of  the  Investment 
Company  Act  |15  U.S.C.  80a-6((:),  and 
-37(a)l.  The  authority  citations  for  the 
proposed  amendments  to  Form  N-1 A 
precede  the  text  of  the  amendments. 

list  of  Sub)cct$  in  17 CFR  Parts  239, 
270,  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule  and  Form 
Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  ll.S.C.  80a-l  et  seq..  80a-:i7 
ftO.'i-.IQ  urIpss  nthnrwise  notod; 

•         ♦         •         «         « 

Section  270.(><;-10  is  also  issued  undi^r  stK. 
fi(c)|  15  U.S.C.  8()a-6(c)l; 

***** 

2.  Se<;tion  27().fic-10  is  revi.stid  to  read 
its  follows: 

§  270.6C-10    Exemption  for  certain  open- 
end  management  investment  companies  to 
impose  deferred  sales  loads. 

(a)  A  company  and  any  exempted 
person  shall  be  exempt  from  the 
provisions  of  Sections  2(a)(32),  2(a){3.iJ. 
and  22(d)  of  the  Act  (15  U.S.C.  80a- 
2(a)(32).  80a-2(a)(35).  and  80a-22(d). 
respectively!  and  §270.22c-l  to  the 
extent  ne<;essary  to  permit  a  deferred 
.sales  load  to  be  imposed  on  shares 
i.ssued  by  the  company.  Provided,  that: 

(1)  Any  deferred  sales  load  is  a 
specified  percentage  of  the  net  as.set 
value  at  the  time  of  purchase, 
redemption,  or  the  payment  of  an 
installment: 

(2)  The  terms  of  the  deferred  sales 
load  are  covered  by  the  provisions  of 
Article  III.  Section  26  of  the  Rules  of 
Fair  Practice  of  the  National  Association 
of  Securities  Dealers.  Inc.;  and 

(3)  The  same  deferred  sales  load  is 
imposed  on  all  shareholders,  except  that 
scheduled  variations  in  or  elimination 
of  a  deferred  sales  load  may  be  offered 
to  a  particular  class  of  shareholders  or 
transactions.  Provided,  that  the 
conditions  in  §  270.22d-l  are  satisfied. 
Nothing  in  this  paragraph  (a)  shall 
prevent  a  company  from  offering  to 
existing  shareholders  a  new  .scheduled 


variation  that  would  waive  or  reduce 
the  amount  of  a  deferred  sales  load  not 
yet  paid, 
(b)  For  purposes  of  this  .section: 

(1)  Company  means  a  registered  open- 
end  management  investment  company, 
other  than  a  registered  separate  account, 
and  includes  a  separate  series  of  the 
company; 

(2)  Exempted  person  means  any 
principal  underwriter  of,  dealer  in.  and 
any  other  person  authorized  to 
consummate  transactions  in,  se<:urities 
issued  by  a  company; 

(3)  Deferred  sales  load  means  any 
amount  properly  chargeable  to  .sales  or 
promotional  expenses  that  is  paid  by  a 
shareholder  after  purcha.se  but  before  or 
upon  redemption. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follow!;: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77j.  77s, 
77S.SS.  78(;.  781.  78m.  78n.  78o((l).  78w(ii). 
7811(d).  79e.  79f,  79g.  79j,  791,  79m.  79n.  79q. 
79t.  80a-8,  80a-29,  80a-.'in  and  80a-:t7.  unless 
(itherwise  noted. 

*         •         •  •  • 

4.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77)i.  77i.  77s, 
78(;(li).  781,  78m.  78n.  7«o(d).  8()a-8,  80a-i!4. 
«4tid  80a-29,  uMJoss  otherwise  noted. 

5.  Item  2  of  Part  A  of  Form  N-1  A 
(referenced  in  §§239.15Aand  274.11A1 
is  amended  by  revising  the  parenthetical 
after  "Deferred  Sales  Load"  in 
paragraph  (a)(i).  and  Instruction  5,  to 
read  as  follows: 

Note:  Form  N-IA  does  not.  and  the 
cimendment  will  not.  ap|Mrar  in  theOidt;  of 
Federal  Regulations. 

Form  N-1  A 


Purt  .A.  Information  Pt-quired  in  u  Prospffttiis 

•  •  *  •  • 

Item  2.  Synopsis 
la)(il  •    •   • 


*  « 


Slnsn-lioldtr  Transaction  Expi-nsf}> 

»         ♦         •         «         » 

Deferred  Sales  Load  (as  a  ptJncentaRe  of 
):  % 


upon  redemption,  in  installments,  or  both, 
expressed  as  a  percentage  of  the  amount  or 
amounts  stated  in  response  to  Item  7(g|,  and 
may  include  a  tabular  presentation,  within 
the  larger  table,  of  the  range  over  time  of  any 
deferred  sales  load  (such  as  a  contingent 
deferred  sales  load)  that  may  change  over 
time,  or  a  schedule  of  any  iiistallnMtnt  loitd 
payments. 
*         •         •         •         • 

6.  Item  7  of  Part  A  of  Form  N-l.\ 
(referenced  in  §§239.15Aand  274. IIA! 
is  amended  by  removing  the  word 
"and"  at  the  end  of  paragraph  (e). 
removing  the  period  at  the  end  of 
paragraph  (0  and  adding  ";  and"  in  its 
place,  and  adding  paragraph  (g)  to  n;ad 
as  follows: 

Form  N-1  A 


/,i.sfnirf/"ons. 

•         •         *  •         * 

SUaneholder  Transaction  Expens(!> 

5.  "Dtjferred  Sales  Load"  includes  the 
i!i;i\iinum  total  deferred  sales  load  payable 


Part  .4.  Infonnution  fiequirvd  in  a  Prvspt^rtus 

•  •         •         •         • 

Item  7  F'lirchase  of  Securities  Bein;;  Otfcrwl 

•  «         •         •         ♦ 

(g)  a  concise  explanation  of  the  way  in 
which  any  deferred  sales  load  is  impostrd  am! 
computed,  including;  (i)  an  explanation  of 
the  tiasis  on  which  the  spt.-cified  percentage 
is  calculated  [e.g.,  the  original  pun;hase 
price,  the  price  at  redemption,  or  the  net 
a-sset  value  at  the  time  an  installment  is 
paid);  (ii)  if  the  method  of  detemiining  the 
amount  of  load  results  in  a  load  being 
applied  to  shares  or  amounts  representing 
shares  acquired  through  the  reinvestment  of 
dividends  or  other  distributions,  a  statement 
to  that  effect;  (iii)  a  description  of  the  way 
in  which  the  load  is  calculated  [e.g..  in  the 
case  of  a  partial  redemption,  whether  or  not 
the  load  is  calculated  as  if  shares  or  amounts 
representing  shares  not  subject  to  a  load  an? 
redtHjmed  first,  and  other  shares  or  amounts 
representing  shares  are  then  redeemed  in  the 
order  purchased):  and  (iv)  if  applicable,  .m 
explanation  of  the  way(s)  in  which  a 
shareholder  may  be  required  to  pay  an 
installment  load  (e.g.,  thnmgh  the 
withholding  of  dividend  payments, 
involuntary  redemptions,  separ.ife  l»illiiig<if 
an  investor's  account). 

7.  Item  22  of  Part  B  of  Form  N-1  A 
(referenced  in  §§  239.15A  and  274.1 1  A! 
is  amended  by  adding  at  the  end  of 
Instruction  1  to  paragraph  (b)(i)  a 
sentence  that  reads  as  follows: 

Fomi  N-IA 


Part  n.  Information  Itcquirpd  in  a  Stotomcnt 
of  Additional  Information 


Itetn  22.  Clalculution  of  Perfonnaiit  e  Dat,i 

•         •         •         •         • 

(/))  Other  Registrants 

[i]  Total  Return  *  *  * 

Instniction!^: 

1.  *  *   *  If  shareholders  are  chargtnl  d 
deferred  sales  load,  assume  the  maximum 
defem'd  sales  load  is  deducted  at  the  times. 
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in  the  amounts,  and  under  the  terms 
disclosed  in  the  prospectus. 

•         •         •         •         • 

8.  Guide  30  to  Form  N-IA  Ireferenced 
in  §§  239.15A  and  274.1  lA)  is  amended 
by  adding  a  paragraph  before  the  last 
paragraph  to  read  as  follows: 


Guidelines  for  Form  N-lA 

•  •         •         *         * 

(]iiide  30.  Tax  Constxjuences 

*  «         *         *         « 

if  the  registrant  imposes  a  sales  load 
payable  in  installments  on  the  securities 
being  offermi,  the  registrant  must  describe 


briefly  in  n;sponse  to  Item  6  any  related  tax 
consequences  for  investors. 

»         «         •         «         • 

Dated:  February  23,  199.5 

By  the  (Commission. 
Margaret  H.  McFarland. 
Deputy  Sf^rrntary. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  AHected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year 
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Ordef  Proceising  Code- 
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Superintendent  of  Documents  Subscription  Order  Form 


I — I     ■  tS,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  .Affected  (LCS)  at  $26.00  eaeh 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  Total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


((■ompany  or  personal  namc> 


(Please  type  or  pi inl) 


(Additional  addrcvvallcnlion  line) 


(Street  address) 


For  privacy,  check  box  below: 

.  ^  l>i  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 
i^  Check  payable  to  Superintendent  of  Documents 
UGPO  Deposit  Account 
□  VISA  □  MasterCard 


(expiration) 


-D 


(City.  Stale.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Auihori7ing  .signature) 

Thank  you  for  your  order! 


10«4 


Mail  to:    Superintendent  of  Documents 

PO.  Box  37 19.54,  Pittsburgh.  PA  15250-7954 


UMI 


UMI 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 

A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  this  date.  before  this  date. 

: / :  : • / : 

:AFR   SMITH212J  DRCW  R  I      \    ;  AFRDO  SMITH212J  DKC95  R  1      I 

I  JOHN  SMITH  :  JJOHN  SMITH  \ 

I  212  MAIN  STREET  j  j 212  MAIN  STREET  [ 

:  FORESTVILLE  MD  20747  :  •  FORESTVILLE  MD  20747  I 

•  •  •  • 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Fonn     C/iarye  your  ordor. 


DYES  I  please  enter  my  sutjscriptions  as  fdows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 


..  (includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  narne 


(Please  type  or  print) 


Additional  address/attention  line 


For  privacy,  check  tx>x  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  paymenb 

□  Check  payak)le  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |    |    l-fl 

□  VISA     □  MasterCard 


(expiration  date) 


Street  address 


Gty,  State,  Zip  code 


TTian/r  you  lor  your  order! 


Daytime  phorw  including  area  code 


10/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  of 

Presidential 
Documents 


ym^  »}%  am 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statenrwnts,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a      » 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  Includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


Onler  PnDcesSing  CoOa 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
Ifseasyl 


To  fax  your  orders  (202)  512-2233 

U   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  SI32.(X)  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privac},  ckeck  box  below: 

Q  Do  noi  make  my  name  available  lo  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  addres&'attention  line) 


(Street  address) 


UUFO  Deposit  Account                1    1    |    |        |- 

□  VISA  □  MasterCard    _| L    (expiration) 

..  "      1     II     III          l,_L 

(City.  Stale,  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1094 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities? functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a\so  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  Interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


THE  UNITED  STATES 


T^r^/^t', 
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19*2 

The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 

Amunmciiig  the  Latest  Edftiim 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guids  for  ths  User  of  die  Fsdaral  Reglstar- 
Code  of  Federal  Reguktkms  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Oder  Procamrg  Code: 

'6395 


I I    Y  11^13  9  please  send 


me 


Charge  your  order. 
H'toasyi 

To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  penonal  name) 


(Pteasc  type  or  print) 


(Additional  address/attention  line) 


Q  GPO  Deposit  Account        (_J_ 
QVISA  G  MasterCard  Account 


(Street  address) 


y 


(Credit  card  expiration  date) 


(City.  Sute.  Zip  code) 


Thank  you  for 
your  order! 


( Day tiiBe  phone  including  area  code) 


(Authorizing  signature) 


1R«v9/94) 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Superintendent  of  Documents  Publications  Order  Form 


Order  prooecsing  ocde: 

*6173 

I I  Y£S,  please  send  me  the  followirtg: 


Chorgo  your  ontac 
IftBawyl 
lb  taa.  your  orden  (202)-512-225t 


oopiM  of  Th*  Ndwri  WagHtir-Whw  R  ia  and  How  lb  Uaa  N,  at  V£0  pw  copy  Stock  Ha.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  15%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Rqrment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  addms/anentiaa  line) 


\_\  GPO  Deposit  Account 


l-D 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 

III                                       II 

1                   (Credit  can)  expifadon  date)              Thank  yom  for 

your  order! 

(Authorizing  Signature) 


(«»  i-«.«) 


(Purchase  Older  No.) 
Maywcasl 


YES    NO 
laraaaMetooUiermaaen?  LJ    LJ 


Mail  To:    New  Orders.  Superinteodent  of  Documents 
P.O.  Box  371954.  Pittsbuigh,  R\  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  )ianuary  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assirt  anyone  widi  I^erel  reconUaseping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  k»pt,  (2)  who  must 
keep  ^em,  and  (3)  how  long  tiiejr  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
panllel  the  CODE  OF  FEIKRAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  souica  document 

Compiled  by  the  Office  of  the  Federal 
Registai;  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Forni 


(Mr 

7296 


Charge  your  order. 
It's  easy  I 


UMI 


Jo  fn  your  orders  (202)  512-2250 

l-J  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-(X)0-00066-8.  at  $20.00  ($25.00  foreign)  each. 


Tlie  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  nanne 


(Please  type  or  print) 


Ctwck  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


□  GPO  Deposit  Account 

□  VISA      □  MasterCard                   ^  (expiratkx,  date) 

City,  State.  Zip  code 


Thank  you  foryourontml 


Oeytime  phone  including  area  code 


Purchase  order  number  (optional) 


*/9* 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC.  and 
DHllas,  TX.  sw  announcerronU  on  thi;  insido  covpr  of  this 
issiio. 
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FF3)ERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(iKit  nuhlishcd  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
thf!  Office  of  the  Federal  Register.  National  Archives  and  Rjxords 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amendeil;  44  U.S.C.  C:h.  15)  and  the 
regulations  of  the  Administrative  Cximmitlee  of  the  Federal  Register 
(1  CFK  (;h.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  dovernment  Printing  Office.  Wasnington,  IK'. 
20402. 

The  Federal  Register  prtivides  a  uniform  system  for  making 
avaiiablt!  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  docurrients  required  to  be  publishttl 
by  act  of  Q>ngress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

Thf;  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  bt; 
judicially  noticed. 

The  Federal  Register  is  published  in  ptip<;r.  24x  microfiche  and  a.s 
an  online  database  throiujh  GK)  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  t> 
a.m.  each  day  the  Federal  Register  is  published.  The  databa.se 
includes  both  text  and  graphics  from  Volume  59.  Number  1 
(January  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  sub.scription  fee  for  a  single 
workstation  is  S.175.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  am  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  u.sers  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  rtiquired.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case):  no  password  is 
required;  at  the  second  login  prompt,  login  as  newu.ser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GTO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

hefj)@eid.s05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494.  or  $544  for  a  combinetl  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

[Docket  No.  94-138-1] 

Conunuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  for 
Plant  Protection  and  Quarantine  by 
removing  and  adding  commuted 
traveltime  allowances  for  travel  between 
various  locations  in  Delaware, 
Maryland,  and  Pennsylvania. 
Commuted  traveltime  allowances  are 
the  periods  of  time  required  for  Plant 
Protection  and  Quarantine  employees  to 
travel  from  their  dispatch  points  and 
return  there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  Plant  Protection  and 
Quarantine  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted 
traveltime.  This  action  is  necessar)'  to 
inform  the  public  of  commuted 
traveltime  between  these  locations. 

EFFECTIVE  DATE:  March  3.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Eggert,  Assistant  to  the  Deputy 
Administrator  for  PPQ,  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Resource 
Management  Support,  4700  River  Road 
Unit  130.  Riverdale,  MD  20737-1236; 
(301)734-7764 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR,  chapter  HI. 
and  9  CFR,  chapter  1,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  produ«:ts,  animals,  animal 
byproducts,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  7  CFR  part 
3.')4.  Under  circumstances  described  in 
§  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
travehime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing  and  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
Delaware,  Maryland,  and  Penn.sylvania. 
The  amendments  are  set  forth  in  the 
rule  portion  of  this  document.  This 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between  the 
dispatch  and  service  locations. 

EfTective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 


publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Insf>e<;tion  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  lor^l  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
.requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 
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PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS:  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260:  21  U.S.C.  13b 
and  136a:  49  U.S.C  1741:  7  CTR  2.17.  2.51. 
and37l.2((;). 

2.  Seciion  354.2  is  amended  hy 
removing  and  adding  in  the  table,  in 
alphabetical  order,  the  information  as 
shown  below: 

§354.2    Administrative  instrucUons 
prescribing  commuted  traveltime. 


Commuted  Traveltime  Allowances 

(In  hours] 


Metropolitan 

Location  cov- 

Served 
from 

area 

ered 

W.th.n    Ou^ 

[Renxjvel 

•                             • 

Delaware: 

* 

Claynxxit 

Dover 

4 

Claymont 

Wilmington 

2 

Delaware  City 

Wilmington 

2 

Delaware  City 

Dover 

3 

Dover    

2     

Slaughter 

Dover 

2 

Beach. 

Wilmington 
(including 

2      

manne  ter- 

minal and 

airport). 

Wilmington 

Carlisle.  PA 

6 

(including 

marine  ter- 

minal and 

airport). 

Wilmington 

Chester- 

4 

(including 

town.  MD, 

marine  ter- 

minal arxj 

airport). 

Wilmington 

Dallas.  PA 

6 

(including 

marine  ter- 

minal and 

airport). 

Wilmington 

Dover 

4 

(including 

marine  ter- 

minal arKl 

airport). 

Wilmington 

Gap.  PA  .. 

4 

(including 

marine  ter- 

minal and 

airport). 

•                             • 

• 

»                                • 

[Add) 

Commuted  Traveltime  Allowances 

[InhoursJ 

Metropolitan 

Location  cov- 

Served 
from 

area 

ered 

Wrthin    J^- 

•                          • 

• 

*                             » 

Delaware: 

•              * 
Dover  

•                             • 

1      

Dover  

Wilmington 

3V2 

»              • 
Wilmington 

• 

2     

(including 
NCCA. 

Delaware 

City,  and 
Claynrxjnt). 
Wilmington 
(including 
NCCA. 

Dover 

3 

Delaware 

City,  and 
Claynxmt). 

•                             • 

• 

•                             » 

Done  in  Washington.  DC.  this  27th  day  of 
February  1995. 
Terry  L.  Medley. 

Acting  Administrator.  Aninial  and  Plant 
Health  Inspection  Sen-ice. 
(FR  Doc.  95-5284  Filed  3-2-95:  8:45  am] 

BILUNG  COOE  3410-34-4> 

9  CFR  Part  77 
(Docket  No.  94-053-3] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  a.s 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by 
reducing  the  designation  of  Virginia 
from  an  accredited-free  (suspended) 
State  to  a  modified  accredited  State.  We 
have  determined  that  Virginia  no  longer 
meets  the  criteria  for  designation  as  an . 
accredited-free  (suspended)  State  but 
meets  the  criteria  for  designation  as  a 
modified  accredited  State.  This  change 
was  necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 
EFFECTIVE  DATE:  April  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 
Veterinarian.  Animal  and  Plant  Health 


Inspection  Service,  Veterinary  Services, 
Cattle  Diseases  and  Surveillance,  4700 
River  Road  Unit  36,  Riverdale.  MF) 
20737-1231: (301)  734-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
November  29. 1994  (59  FR  60885- 
60886.  Docket  No.  94-053-2).  we 
amended  the  tuberculosis  regulations  in 
9  CFR  part  77  by  removing  Virginia 
from  the  list  of  accredited-free 
(suspended)  States  in  §  77.1  and  adding 
it  to  the  list  of  modified  accredited 
States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
January  30,  1995.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

The  action  also  affirms  the 
information  contained  in  the  interim 
nde  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison.  Cattle. 
Reporting  and  recordkeeping 
requirements.  Transportation. 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  77.1  and  that 
was  published  at  59  FR  60885-60886  on 
November  29,  1994. 

Authority:  21  U.S.C.  111.  114.  114ii,  115- 
117.  120.  121.  134b.  and  134f:  7  CFK  2.17, 
2.51.  and  371.2(d). 

Done  in  Washington.  DC,  this  27th  day  of 
Februar>'  1995. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen'ice. 

(FR  Doc.  95-5287  Filed  3-2-95:  8:45  ami 

BILUNG  CODE  341(K34-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  173 

[Doclcet  No.  93F-0483] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SimMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  chlorine  dioxide  to 
control  the  microbial  |>opulation  in 
poultr>'  process  water.  This  action  is  in 
response  to  a  petition  filed  by  Rio  Linda 
Chemical  Co..  Inc. 

DATES:  The  regulation  is  effective  March 
3,  1995;  written  objections  and  requests 
for  a  hearing  by  April  3, 1995.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  certain 
publications  in  new  §  173.69,  effective 
March  3. 1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Admini.stration,  200  C  St.  SW.. 
Washington.  DC  20204-0001.  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  February  2. 1994  (59  FR 
4924),  FDA  announced  that  a  food 
additive  petition  (FAP  4A4408)  had 
been  filed  by  Rio  Linda  Chemical  Co.. 
Inc..  410  North  10th  St..  Sacramento.  CA 
95814,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  chlorine  dioxide  to 
disinfect  waters  contacting  fresh  meat, 
fresh  poultry,  processed  meat,  and 
processed  poultry.  Since  filing  the 
petition,  the  agency  has  concluded  that 
it  is  more  appropriate  to  replace  the 
term  "disinfect"  with  "control  the 
microbial  population"  because 
"disinfect"  implies  total  eradication  of 
microbial  contamination. 

FDA  has  completed  its  review  of  4he 
use  of  up  to  3  parts  per  miUioMppm) 
residual  chlorine  dioxide  in  process 


water  contacting  whole  fresh  poultry 
carcasses.  The  agency  is  issuing  this 
regulation  to  permit  this  use  while  its 
review  of  the  other  proposed  uses  of 
chlorine  dioxide  continues. 

II.  Chlorine  Dioxide 

Chlorine  dioxide  (CAS  Reg.  No. 
10049-04-4)  is  a  yellow  to  reddish- 
yellow  gas  with  a  pungent  odor  similar 
to  that  of  chlorine.  Because  chlorine 
dioxide  is  explosive  when  concentrated, 
it  is  usually  generated  at  the  site  where 
it  is  used.  Chlorine  dioxide  can  be 
prepared  by  reaction  of  chlorine  with 
sodium  chlorite,  reduction  of  sodium 
chlorate,  or  acidification  of  sodium 
chlorite.  High  yield  production  of 
chlorine  dioxide  (greater  than  90 
percent)  is  accomplished  by  reaction  of 
sodium  chlorite  with  chlorine  or  by 
reactioaof  an  acid,  sodium 
hypochlorite,  and  sodium  chlorite  (Ref. 
1). 

Chlorine  dioxide  is  a  strong  oxidant 
which  is  expected  to  react  with 
microbial  contaminants  and  other 
organic  material  present  in  poultry 
process  water.  Oxidation  of  chlorine 
dioxide  results  in  the  formation  of 
chlorite  ion.  which  is  an  oxidant  that  is 
capable  of  reacting  with  organic 
material  in  poultry  process  water. 
Residual  chlorate  present  as  an  impurity 
in  chlorine  dioxide  solutions  can  also 
act  as  an  oxidant. 

Chlorine  dioxide  is  currently  listed  in 
21  CFR  178.1010(b)(34)  as  a  component 
of  a  sanitizer  solution.  Chterine  dioxide 
is  also  listed  in  21  CFR  137.105  for  use 
as  a  bleaching  agent  for  fiour  and  is  also 
approved  by  the  Environmental 
Protection  Agency  (EPA)  for  use  in 
potable  water  treatment  plants  (40  CFR 
part  141.  subpart  H).  The  Health 
Protection  Branch  of  Health  and  Welfare 
Canada  has  stated  in  a  letter  to  the 
petitioner  that  chlorine  dioxide  is 
permitted  for  use  in  poultrj'  chiller 
water  in  Canada  (Ref.  2). 

Chlorine  dioxide  is  a  potential 
substitute  for  chlorine,  which  is 
currently  commonly  used  in  poultry 
processing.  Published  studies  that  were 
included  in  the  petition  show  that 
chlorine  dioxide  is  four  to  seven  times 
more  effective  than  an  equal 
concentration  of  chlorine  as  a 
bactericide  in  poultry  chiller  water 
(Refs.  3.  4.  and  5).  Thus,  chlorine 
dioxide  can  be  used  at  considerably 
lower  levels  than  chlorine  without 
compromising  bactericidal  effects.  Most 
of  the  studies  conducted  by  the 
petitioner  were  with  residual  chlorine 
dioxide  levels  in  the  process  water  of  3' 
P(>m. 


III.  Safely 

Data  from  the  gas  chromatographic- 
mass  spectroscopic  analysis  of  poultry 
process  water  containing  3  ppm  of 
chlorine  dioxide  were  provided  in  the 
petition.  These  data  show  that  organic 
reaction  byproducts,  such  as  the 
potentially  toxic  trihalomethanes  (e.g. 
chloroform),  are  not  present  in  poultry 
process  water  at  the  0.2  parts  per  billion 
(ppb)  limit  of  detection  when  the 
method  for  detecting  chloroform  is 
used.  (EPA  proposed  a  drinking  water 
standard  (59  FR  38668  at  38670,  July  29, 
1994)  that  permits  a  maximum 
contaminant  level  of  up  to  80  ppb  (400 
times  the  amount  detectable  by  the 
analytical  method)  of  "total 
trihalomethanes"  (chloroform, 
bromoform,  dibromochloromethane  and 
bromodichloromethane)  in  drinking 
water.)  Moreover.  FDA's  review  of  the 
results  of  an  Ames  test  on  poultry 
process  water  that  was  treated  with  20 
ppm  chlorine  dioxide  revealed  no 
mutagenic  activity.  The  Ames  test 
results  s\!pport  the  conclusion  that 
significant  levels  of  harmful  organic 
reactions  byproducts  will  not  be  formed 
when  chlorine  dioxide,  at  a  residual 
level  of  3  ppm.  is  used  as  the 
bacteriocidal  agent  in  poultry  process 
water. 

In  addition  to  evaluating  the  probable 
formation  of  organic  reaction 
byproducts  from  the  use  of  chlorine 
dioxide  in  poultry  process  water,  FDA 
has  also  evaluated  the  possible  presence 
of  residual  chlorine  dioxide,  chlorite, 
and  chlorate  on  treated  poultry 
carcasses;  the  potential  for  the  oxidation 
of  poultry  tissue,  including  sensitive 
fatty  acids;  and  data  from  mutagenicity 
tests. 

Based  on  its  evaluation  of  the 
information  in  the  petition,  the  agency 
has  concluded  that  no  detectable 
residues  of  chlorine  dioxide  would 
remain  on  poultry  carcasses,  and  that 
exposure  to  chlorite  and  chlorate  as  a 
result  of  this  use  of  chlorine  dioxide 
would  be  virtually  nil.  (No  chlorite  or 
chlorate  could  be  detected  on  poultry 
(raw  or  cooked)  at  the  limit  of  detection 
(50  ppb)  for  the  method  used.)  The 
agency  also  concluded  that  the  very  low 
levels  of  chlorite  and  chlorate  that  may 
be  retained  on  poultry  carcasses  as  a 
resuh  of  exposure  to  chlorine  dioxide- 
containing  process  water  would  be 
converted  to  correspondingly  low  levels 
of  chloride  (a  relatively  innocuous 
substance,  e.g.,  chloride  in  table  salt) 
during  cooking  (Ref.  6). 

FDA  also  considered  potential 
oxidative  effects  of  chlorine  dioxide, 
chlorite,  and  chlorate  on  poultrv'.  The 
agency  reviewed  information  in  the  ' 
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petition  on  thiobarbituric  acid  (TBA) 
values  of  raw  and  cooked  poultry 
exposed  to  chlorine  dioxide-containing 
process  water.  A  TBA  test  is  commonly 
used  as  an  indicator  of  oxidative 
decomposition  (and  of  rancidity)  of 
meat  and  fat.  The  more  oxidative 
decomposition,  the  higher  the  TBA 
values.  The  agency  determined  that  the 
TBA  values  for  both  raw  and  cooked 
poultry  exposed  to  chlorine  dioxide- 
containing  process  water  did  not 
significantly  differ  from  that  for  poultry 
exposed  to  tap  water.  Thus,  the  agency 
concludes  that  no  significant  oxidation 
of  poultry  exposed  to  chlorine  dioxide- 
containing  process  water  occurs  under 
the  prescribed  conditions  of  use. 

FDA  also  evaluated  information  in  the 
petition  on  the  levels  of  oxidation- 
sensitive  fatty  acids  (e.g..  oleic,  linoleic. 
linolenic.  and  arachidonic  acid)  in  raw 
untreated  poultry  and  in  poultry 
exposed  to  chlorine  dioxide-containing 
process  water.  Fatty  acid  profiles  were 
comparable  for  treated  and  untreated 
poultry  when  analyzed  by  gas 
chromatography.  FDA  concludes  that 
exposure  to  chlorine  dioxide  at  levels  7 
to  10  times  higher  than  that  prescribed 
in  the  proposed  regulation  does  not 
result  in  appreciable  loss  of  these  fatty 
acids  from  poultry'. 

Ba.sed  on  the  above  findings,  the 
agency  concludes  that  3  ppm  of  residual 
chlorine  dioxide  in  poultry  process 
water  will  not  result  in  a  measurable 
increase  in  oxidation  of  poultry  as 
compared  with  poultry  exposed  to  tap 
water. 

The  agency  also  considered  the 
possibility  of  formation  of  mutagenic 
compounds  in  poultry  and  poultry 
process  water  treated  with  chlorine 
dioxide.  Ames  test  information 
presented  in  the  petition  showed  no 
evidence  of  mutagenic  activity  in 
poultry  process  water  treated  with 
chlorine  dioxide.  Thus,  the  agency 
concludes  that  the  use  of  chlorine 
dioxide  in  poultry  process  water  under 
the  conditions  prescribed  in  the 
regulation  should  not  pose  a  significant 
health  concern  from  the  formation  of 
mutagenic  substances. 

IV.  Conclusions 

FDAlias  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
has  consulted  with  scientists  in  the 
Food  Safety  and  Inspection  Service  in 
the  U.  S.  Department  of  Agriculture 
concerning  the  technological  and 
practical  aspects  of  the  proposed  use  of 
chlorine  dioxide.  Based  upon  this 
evaluation,  the  agency  concludes  that 
the  proposed  use  of  the  additive  is  safe 
and  will  have  the  intended  technical 
effect.  The  agency  also  concludes  that  a 


specification  for  minimum  purity  of 
chlorine  dioxide  should  be  included  in 
the  regulation  to  reflect  the  purity  of  the 
chlorine  dioxide  that  it  evaluated. 
Therefore.  21  CFR  part  173  is  amended 
as  set  forth  below. 

V.  Inspection  of  Documents 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

VI.  Environmental  Imapct 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

VII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  3,  1995.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
ragulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. .       • 
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The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,348). 

2.  New  section  173.69  is  added  to 
read  as  follows; 

§173.69    Chlorine  dioxide. 

Chlorine  dioxide  (CAS  Reg.  No. 
10049-04-4)  may  be  safely  used  in  food 
in  accordance  with  the  following 
prescribed  conditions: 

(a)  The  additive  is  generated  by 
treating  an  aqueous  solution  of  sodium 
chlorite  with  either  chlorine  gas  or  a 
mixture  of  sodium  hypochlorite  and 
hydrochloric  acid.  The  generator 
effluent  contains  at  least  90  percent  (by 
weight)  of  chlorine  dioxide  with  respect 
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to  all  chlorine  species  as  determined  by 
Method  4500-ClO:  E  in  the  "Standard 
Methods. for  the  Examination  of  Water 
and  VVa.stewater."  18th  ed.,  1992,  or  an 
equivalent  method.  Method  4500-C;iO2 
E  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Division  of  Petition  Control,  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFS-215),  Food  And  Drug 
Administration.  200  C  St..  SVV., 
Washington,  DC  20204-0001  and  The 
American  Public  Health  Association. 
1015  Fifteenth  St.,  NW.,  Washinjjton. 
DC  20005,  or  may  be  examined  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.,  NW.,  suite  700,  Washineton, 
DC. 

(b)  The  additive  may  be  used  as  an 
antimicrobial  agent  in  water  used  in 
poultry  processing  in  an  amount  not  to 
exceed  3  parts  per  million  (ppm) 
residual  chlorine  dioxide  as  determined 
by  Method  4500-ClOj  E  referenced 
above  or  an  equivalent  method. 

Dated:  February  23,  1995. 
William  B.  Schultz, 
Depu  ty  Commissioner  for  Policy. 
jFR  Doc.  95-5275  Filed  3-2-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  15 

[Docket  R-55-1682;  FR-3282-F-01] 

RIN  2501-AB47 

Freedom  of  Information  Act 
Procedures 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 


summary:  This  rule  amends  24  CFR  part 
15,  which  implements  the  Freedom  of 
Information  Act  and  sets  forth  the 
procedures  to  be  followed  by  the 
Department  in  responding  to  requests 
from  the  public  for  documents.  The  rule 
fashions  certain  in-house  administrative 
and  procedural  changes  in  the 
processing  of  requests  for  documents 
and  appeals  from  denials  of  requests  for 
do<,uments,  and  is  ne<;essary  to  reflect 
current  organizational  responsibilities  of 
the  various  offices  within  the 
Department.  The  rule  also  implements 
the  Department's  FOIA  Handbook 
procedures  for  iiotifying  business 
submitters  and  affording  them  an 
■opportunity  to  object  to  disclosure  of 
their  business  information. 
EFFECTIVE  DATE:  April  3,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Yvette  Magruder.  Assistant  Director, 
Freedom  of  Information  Unit,  Room 
10139,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington  DC  20410;  telephone 
(202)  708-3054,  or  1-800-877-8339 
(TDD).  (Only  the  "800"  TDD  number  is 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 
fustification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  withits 
own  regulations  on  rulemaking  in  24 
CFR  part  10.  However,  part  10  does 
provide  for  an  exception  for  rules 
governing  the  Department's  organization 
or  its  own  internal  practices  or 
procedures.  Because  the  provisions 
contained  in  this  rule  relate  to  the 
manner  in  which  the  Department  will 
administer  its  responsibilities  under  the 
Freedom  of  Information  Act  and  related 
technical  amendments,  notice-and- 
comment  rulemaking  would  not  benefit 
the  public  and  is  not  required. 


Background 

The  Department's  regulations 
implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  (FOIA) 
were  published  at  40  FR  48123  (October 
14,  1975),  and  were  amended  at  52  FR 
12160  (April  15,  1987)  and  53  FR  37549 
(September  27,  1988).  This  rule  is  being 
issued  to  reflect  organizational  changes 
relating  to  the  manner  in  which  the 
Department  administers  the  disclosure 
of  pubfic  documents. 

Under  Exemption  4  of  the  FOIA  (5 
U.S.C.  552(b)(4))  Federal  agencies  have 
a  responsibility  to  protect  sensitive 
business  information  from  disclosure. 
Under  Executive  Order  12600  (3  CFR, 
1987  Comp.,  p.  235),  in  meeting  this 
responsibility  agencies  must  notify 
business  submitters  that  their 
information  has  been  requested  under 
the  FOIA  and  must  afford  them  an 
opportunity  to  object  to  disclosure  of 
the  requested  information.  By  this  rule, 
a  new  §  15.54,  updating  the 
Department's  current  business  submitter 
notification  procedures  in  HUD 
Handbook  1327.1  REV-1,  Freedom  of 
Information  Act,  is  being  added  to  title 
24  of  the  Code  of  Federal  Regulations 
(CFR). 

In  addition,  the  rule  updates  language 
in  §  15.21  on  the  protections  available 
for  law  enforcement  records.  The  new 
language  duplicates  statutory  language 
in  the  Freedom  of  Information  Reform 
Act  of  1986  (Pub.  L.  99-570.  subtitle  N, 
approved  October  27,  1986;  100  Stat. 


3207-48),  which  modified  the  terms  of 
the  exemption  as  provided  in  the  FOIA. 

Section-by-Section  Analysis 

Secn'on  JS.lf// currently  defines 
"information  center"  as  any  place, 
reading  room,  desk,  or  other  area  or 
facility,  established  and  maintained  by 
the  Department  where  the  public  may 
request  and  obtain  information  and 
records  concerning  tlje  Department's 
operations  and  business.  This  rule 
clarifies  the  means  by  which  the  public 
may  obtain  access  to  those  resources 
that  are  maintained  in  a  combination  of 
locations  within  the  Department.  The 
rule  corrects  any  perception  that  all 
records  are  maintained  in  a  single 
location  within  the  Department. 

Section  15.13(bjc\inently  provides 
that  the  Department  will  request  re<;ords 
that  have  been  stored  in  the  National 
Archives  or  other  record  centers  of  the 
General  Services  Administration.  This 
rule  deletes  reference  to  the  General 
Services  Administration,  because  the 
Federal  Record  Centers  are  now 
administered  by  the  National  Archives 
and  Records  Administration.  The  rule 
establishes  that  records  that  have  been 
accessioned  by  the  National  Ar«:hives 
and  Records  Administration  may  \k 
requested  directly  from  the  National 
Art;hives  and  Ret,ords  Administration. 
Section  15.14  addresses  the  payment 
of  fees  for  search  time  and  the  copying 
of  documents.  Those  fees  currently 
established  in  §  15.14(a)  are  inadequate 
to  defray  the  Government's  own 
reasonable  diret:t  costs  in  processing 
requests  and  copying  documents. 
Accordingly,  this  rule  increa.ses  those 
fees.  In  addition,  S  15.14(c)  currently 
does  not  include  a  separate  schedule  of 
fees  for  computer  search  time.  This  rule 
provides  for  charges  to  be  assessed  on 
the  basis  of  the  direct  cost  of  running 
the  computer,  plus  the  programming 
cost  attributable'to  the  search.  .Sec:1ion 
15.14(e)  places  restrictions  on  the 
assessment  of  fees  against 
noncommercial  requesters.  The  rule 
simplifies  those  restrictions  by 
eliminating  confusing  language.  Sec:lion 
15.14(0  currently  provides  that  fees  may 
be  paid  in  cash,  by  check,  or  by  money 
order.  This  rule  removes  approval  of 
cash  payments,  except  when  a  cash 
payment  is  made  in  person,  and 
identifies  to  whom  the  fees  should  h<; 
directed. 

The  changes  to  §  15.14  will  help 
defray  the  direct  reasonable  cost  to  the 
Government  of  compliance  with  the 
FOIA  and  will  simplify  fee  projections 
for  certain  computer  searches. 

Section  15.21  currently  reflects  the 
statutory  exemptions  to  the  Freedom  of 
Information  Act.  with  the  exception  of 


11902  Federal  RegMer  /  Vol.  60.  No.  42  /  Friday.  March  3.  199S  /  Rules  and  Regulations 


Federal  Register  /  Vol.  GO,  No.  42  /  Friday.  March  3.  1995  /  Rules  and  Regulations  11903 


UMI 


Exemption  7.  which  was  substantially 
amended  in  1988.  but  was  not 

previously  incorporated  into  the 
Department's  regulations.  This  rule 
incorporates  statutory  language  with 
regard  to  Exemption  7.  setting  forth  the 
circumstances  under  which  the 
exemption  may  provide  authority  for 
withholding  documents  from  the  public. 

Section  15.31  currently  establisnes 
that  the  Department  maintains  a  Central 
Information  Center  at  its  Headquarters 
location.  This  rule  deletes  the 
designation  "Central";  cross-reFerences 
§  15.1(0.  which,  as  amended,  describes 
"Information  Center"  as  a  combination 
of  places,  rather  than  one  place  within 
the  Headquarters  location;  and  updates 
the  addresses  of  referenced  offices.' 

Section  15.32  currently  authorizes  the 
Director  of  the  Office  of  Public  Affairs 
to  designate  the  FOIA  information 
officer  in  Headquarters,  and  requires  the 
Director's  concurrence  in  the  selection 
by  the  Regional  Administrator  and  by 
Directors  of  Field  Offices  of  information 
officers  in  the  Regional  or  Fi*ld  Offices. 
This  rule  substitutes  the  Director.  Office 
of  the  Executive  Secretariat,  for  Director. 
Office  of  Public  Affairs,  and  eliminates 
the  requirement  for  the  Director's 
concurrence  in  the  Secretary's 
Representatives'  designees,  or  designees 
of  the  State  or  Area  Coordinators. 

Section  J5.33  currently  provides,  in 
paragraph  (a)(6).  that  the  Central 
Information  Center  shall  contain  or  have 
ready  access  to  an  index  of  all 
Departmental  regulations,  opinions  and 
adjudicated  orders,  staff  and  program 
manuals,  and  precedential 
iriterpretations.  This  rule  deletes  the 
reference  to  a  "Central"  information 
center,  to  provide  consistency  with 
§§  13.1(f)  and  15.31.  as  amended: 
provides  that  the  enumerated  records 
are  available  in  a  compilation  of  indices 
rather  than  in  a  single  index;  and 
eliminates  other  obsolete  or  unnecessary 
references.  Thus,  the  rule  corrects  any 
public  perception  that  the  Department 
maintains  a  single  index  containing  all 
records  required  by  the  FOIA  to  be 
made  available  to  the  public,  and 
simplifies  the  regulatory  language. 

Section  15.41  clarifies  the  paran>e<ers 
for  the  Department's  exerdse  of  its 
discretion  to  require  payment  iR 
advance. 

Section  15.42  currently  sets  forth  time 
limits  applicable  to  requests  for  ' 
documents  and  appeals  from  adverse 
determinations,  and  provides  for  the 
General  Counsel  to  make  appeal 
determinations  and  approve  time 
extensions,  when  appropriate.  This  rule 
adds  authorization  for  Field  Assistant 
General  Counsel  to  make  appeal 
determinatioos  with  respect  to  denials 


issued  by  Fi«W  Offices  within  their 
geographical  jurisdiction  and  to  grant 
extensions  of  time,  under  certain 
circumstances,  for  the  Department's 
response. 

Section  15.51  currently  authorizes  the 
head  of  each  organizational  unit  within 
the  Department  to  release  records 
within  his  or  her  area  of  responsibility. 
This  rule  provides  that  only  the  Office 
of  the  Executive  Secretariat  (in 
Headquarters)  and  designated  FOIA 
liaisons  (in  Field  Offices)  are  authorized 
to  release  records  to  the  public.  The 
amendment  consolidates  the  FOIA 
process  under  the  supervision  of  a 
designated  officer,  which  assures  more 
consistent  and  prompt  responses  to 
FOIA  requests. 

Section  15.52  concerns  the  authority 
to  deny  requests  for  records.  To  be 
consistent  with  the  statutory  language, 
this  rule  substitutes  the  word  "appeal" 
for  the  word    review"  wherever  it 
appears  in  this  section.  The  rule  permits 
program  counsel  in  Headquarters  to 
concur  in  the  denial  of  a  request  for  a 
record  and  authorizes  Field  Assistant 
General  Counsel  to  make  appeal 
determinations  with  respect  to  denials 
issued  by  Field  Offices  within  their 
geographical  jurisdictions.  The  rule  also 
requires  the  Department  to  list  the 
documents  withheld  when  they  number 
fewer  than  21.  hi  addition,  the  rule 
eliminates  language  that  terminated  the 
authority  of  an  officer  or  the  officer's 
designee  to  release  records  after  the 
officer  or  designee  has  denied  the 
release  of  those  records;  therefore, 
reconsideration  by  the  issuing  official  of 
a  denial  is  permitted. 

Section  15.54  provides  procedures  for 
notifying  a  submitter  when  a  FOIA 
request  has  been  made  for  business 
information  provided  by  the  submitter. 
The  rule  provides  for  designation  of 
business  information  by  the  submitter  at 
the  time  of  submission  or  at  a 
reasonable  time  thereafter  (see 
§  15.54(h)  (4)  and  (5)).  The  rule  allows 
business  submitters  an  opportunity  to 
object  to  disclosure  of  their  information 
and  provides  for  notice  to  business 
submitters  about  the  Department's 
decision  to  disclose  the  information 
under  the  FOIA. 

Section  75. 61  currently  provides  for 
administrative  review  by  the  General 
Counsel  of  a  denial  of  a  request  for  a 
record,  when  requested  in  writing  and 
addressed  to  the  Assistant  General 
Counsel  for  Training  and 
Administrative  Law  at  HUD 
Headquarters.  To  he  consistent  with  the 
statutory  language  and  §  15.52,  as 
amended,  this  rule  substitutes  the  word 
"appeal"  for  the  word  "review" 
wherever  it  appears  in  this  section.  The 


rule  also  reiterates  the  authority. 
pro\'ided  elsewbere  in  the  rule,  of  the 
Field  Assistant  General  Counsel  to  make 
appeal  determinations  with  respect  to 
Field  Office  denials  of  requests  for 
records,  and  changes  the  official  to 
whom  appeals  from  decisions  by 
Headquarters  and  by  offices  containing 
a  Field  Assistant  Genera!  Counsel 
should  be  addressed. 

Other  Matters 

Executive  Order  12866 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  128G6.  Any  changes 
made  in  the  rule  as  a  result  of  this 
review  are  identified  in  the  docket  file 
of  the  rule  maintained  by  the 
Department  and  available  for  review  at 
the  above  address. 

Regulatory  Fiexibitity  Act 

The  Secretary,  in  accordance  w  ith  the 
Regulatory  Fle.xibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certiiles 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
merely  implements  certain  in-house 
procedural  changes  in  the  processing  of 
FOIA  requests,  and  confonns  regulatory 
language  relating  to  FOIA  Exemption  7 
to  current  statutory  language. 

Environmental  Beview 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  internal 
administrative  procedures  and, 
therefore,  are  categorically  e.xcliided 
from  the  requirements  of  the  National 
Environmental  Policy  Ari. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  This  final  rule  implements 
certain  housekeeping  provisions  relating 
to  the  Department's  regulations  on  the 
release  of  requested  documents. 

Executive  Order  1 2606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
-  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the^Order.  ^Jo 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns.  The  final  rule  updates 
administrative  regulations  relating  to 
the  processing  of  requests  for 
documents  maintained  by  the 
Department. 

Hegulotnry  Agenda 

This  rule  was  listed  as  Item  No.  1731 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  November 
14, 1994  (59  FR  57632,  57642),  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  15 . 

Classified  information.  Courts, 
Freedom  of  information,  Goyernniont 
employees.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  t^e 
preamble,  part  15  of  Title  24  of  the  Code 
of  Federal  Regulations  is  amended  as   - 
follows. 

PART  15— TESTIMONY,  PRODUCTION 
..  AND  DISCLOSURE  OF  MATERIAL  OR 
INFORMATION  BY  HUD  EMPLOYEES 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  552; Frecdomof    , 
Information  Reform  Act  of  1986  (Pub.  L'99- 
570);  42  U.S.Cl  3535(d).  ! 

2.  In  §  15.1,  the  paragraph 
designations  (a)  through  (i)  are  removed, 
and  the  definition  for  "Information 
center"  is  revised  to  read  as  follows: 

§15.1    Definitions. 

•        •        •        •        • 

Information  center  means  library, 
reading  room,  desk,  or  other  facility,  or 
any  combination  of  places  established 
and  maintained  by  the  Department, 
where  the  public  may  request  and 
obtain  information  and  records 
concerning  the  Department's  operations 
and  business. 


and  Record  Administration,  this  record 
will  be  requested  from  the  Records 
Center  by  the  Department  and  made 
available  to  the  requester  if  the  record 
would  otherwise  be  available  under  this 
part.  Records  accessioned  by  the 
National  Archives  will  not  be  made 
available  by  the  Department,  but  may  be 
requested  directly  from  the  National 
Archives. 


4.  In  §  15.14.  paragraphs  (a),  (b),  (c), 
(e),  and  (f)  are  revised  to  read  as  follows: 


3.  In  §  15.13,  paragraph  (b)  is  revised 
to  read  as  follows: 

§15.13    Records  produced  upon  request 
wtran  reasonably  described. 

•        *        ♦        *        • 

(b)  When  a  request  is  made  that 
reasonably  describes  a  record  of  the 
Department  that  has  been  stored  in  a 
record  center  of  the  National  Archives 


§15.14    Fees. 

(a)  Copies  of  records.  HIT)  will  charge 
$0.15  per  page  for  photocopies  of 
documents.  For  copies  prepared  by 
computer,  HUD  will  charge  the  actual 
cost  of  the  tape  or  disk  plus  $25.00  per 
minute  for  central  processing  unit  (CPU) 
time,  so  as  to  recoup  reasonable  direct 
costs  of  duplicating.  For  other  methods 
of  reproduction  or  duplication  of 
documents,  HUD  will  charge  the  actual 
direct  costs  of  producing  the 
documents. 

(b)  Manual  searches  for  records.  HUD 
will  charge  $16.35  per  hour  per  person 
for  searches/reviews  performed  by 
clerical  staff,  and  $37.00  per  hour  per 
person  for  searches/reviews  performed 
by  professional  staff.  Charges  for  search/ 
review  time  will  be  billed  in  1/2  hour 
segments. 

(c)  Computer  searches  for  records. 
HUD  will  charge  $35.00  per  hour  for 
computer  programming  relating  to  a 
search,  plus  $25.00  per  minute  for 
central  processing  unit  (CPU)  time. 

•        •         *         *        • 

(e)  Restrictions  on  assessing  fees. 
HUD  will  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time,  manual  ortfcmputer,  free  of 
charge  to  noncommercial  use  requesters. 
There  is  no  charge  to  noncommercial 
use  requesters  for  time  needed  for 
review,  as  defined  in  paragraph  (g)(4)  of 
this  section.  Review  time  is  chargeable 
only  to  commercial  use  requesters.  HUD 
will  only  assess  fees  for  amounts  in 
excess  of  $25.00. 

(f)  Payment  of  fees.  Payment  of  fees 
under  this  section  and  under  §  15.16(a) 
shall  be  made  by  check  or  money  order, 
payable  to  the  Treasurer  of  the  United 
States.  Cash  payments  may  be  made  in 
person  at  Headquarters  or  the  Field 
Offices.  The  fees  shall  be  sent  to  the 
Office  of  Executive  Secretariat  at 
Headquarters  or  to  the  appropriate  Field 
Office. 


5.  In  §  15.21,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 


§  15.21    Exemptions  auttrarizad  by  5  iJ.S.a 
552. 


(a)*  '  • 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  coiifidential 
source,  including  a  state,  local  or  foreign 
agency  or  authority  or  any  private 
institution  which  furnished  information 
on  a  confidential  basis,  and,  in  the  case 
of  a  record  or  information  compiled  by 
a  criminal  law  enforc^nent  authority  in 
the  course  of  a  criminal  investigation  or 
by  an  agency  conducting  a  lawful 
national  security  inteUigence 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physii::al  safety  of 
any  individual. 
*       ,  *        *        *        • 

6.  In  se<:tion  15.31,  paragraphs  (a)  and 
(b)(1)  are  revised  and  paragraph  (b)|2)  is 
removed  and  reserved,  to  read  as 
follows: 

§15.31    Information  centers. 

(a)  The  Department  maintains  an 
information  center  as  described  in 
§  15.1(f)  at  Headquarters,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 

(b)*  •  * 

(1)  In  each  of  its  Secretary 
RepresenlatK-es'  Ofiices,  as  follows: 

New  England,  Boston  Office— Room  375, 
Thomas  P.  O'Neill,  )r.  Federal  Building,  10 
Causeway  Street,  B<jston,  Massachusetts 
02222-1092. 

New  York/New  Jersey,  New  York  Office — 26 
Federal  Plaza.  New  York,  New  York 
10278-0068. 

Mid-AtJ»ntic,  Philadelphia  OfTice— Ubcrfy 
Square  Building,  105  South  7th  Street. 
Philadelphia,  Pennsylvania  19106-3392. 

.'Southeast/Caribbean,  Atlanta  Office — 
Richard  B.  Russell  Federal  Building,  75 
Spring  Street,  S.W.,  Atlanta,  Georgia 
30303-3388. 

Midwest,  Chicago  Office— Ralph  Metcalfe 
Federal  Building,  77  West  Jackson 
Boiilevard,  Chicago.  Illinois  60604-350". 
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Southwest.  Fort  Worth  Office— 1600 

Throckmorton.  P.O.  Box  2905,  Fort  VVortli. 

Texas  76113-2905. 
Great  Plains.  Kansas  City  Office— Room  200. 

Gateway  Tower  II,  400  State  Avenue. 

Kansas  City,  Kansas  66101-2406. 
Rocky  MountaiTi.  Denver  Office — 633  ITtfi 

Street.  Denvw.  Colorado  80202-3607. 

Pmcific/Hawaii.  San  Francisco  Office — 

Philip  Burton  Federal  Building  &  U.S. 

Gourtirause.  450  Goldea  Gate  Aireaue.  P.O. 

Box  36003.  San  Francisco.  California 

94102-3448. 
Northwest/Alaska.  Seattle  OfTice— Suite  200. 

Seattle  Federal  Office  Building,  909  First 

Avenue,  Seattle.  Washington  98104-1000. 

(2)  I  Reserved! 

•  •        •        •        • 

7.  Section  15.32  is  revised  to  read  as 
foliows: 

§15.32    Inlormation  officer  and  FOl A 
liaisons. 

There  shall  be  an  information  officer 
in  Headquarters  and  a  FOIA  liaison  in 
each  of  the  information  centers 
described  in  §  15.31(b),  who  shall  be 
responsible  for  making  information  and 
records  available  to  the  public  in 
accordance  with  this  part.  The 
information  officer  in  Headquarters 
shall  be  designated  by  the  Director. 
Office  of  the  Executive  Secretariat.  The 
POIA  liaisons  in  each  Field  Office  shall 
be  designated  by  the  Secretar\''s 
Representative,  S<ate  Coordinator,  or 
Area  Coordinator. 

B.  In  §  15.33,  paragraphs  (a) 
introductory  text,  (a)(6j,  (b),  and  (c)  are 
revised  to  read  as  follows: 

§  1 5.33    Material  In  department  information 
centers. 

(a)  The  information  center  at 
Headquarters  shall  contain  or  have 
access  to  the  following! 

ft        «        *        *        tt^ 

(6)  Current  indices  of  the  foregoing 
materials. 

(b)  The  information  center  in  each 
Regional  Office  shall  contain  or  have 
access  to  such  of  the  above  records  thai 
pertain  to  the  activities  of  that  office. 

(c)  Facilities  shall  be  available  in  each 
information  center  for  the  copying  of 
available  records. 

9.  Ifl  §  15.41,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1 5.41    Requests  for  records. 

*  *         ft         *         * 

(c)  The  request  shall  be  accompanied 
by  an  agreement  to  pay  a  fee  to  be 
determined  in  accordance  with  §  15.14. 
Under  the  circumstances  eniimerated  in 
§  15.18,  the  Department  may  refuse  to 
furnish  records  before  receipt  of  the 
appi^opriate  fee.  A  requester  may  specify 
a  limit  fur  fees,  above  which  the 
reqtaester  is  not  willing  to  pay  without 


adrance  consuhation  with  the 

Department 

*        *        •        *        • 

10.  Section  15.42  is  revised  to  read  as 
follows: 

§15.42    TimelimtaUonf 

(a)  Upon  receipt  of  a  request  for 
records,  the  appropriate  office  will 
determine  within  ten  working  days 
whether  to  comply  with  such  requests. 
The  office  will  either  agree  to  provide 
the  requested  documents,  or  will  notify 
the  requester,  in  writing,  of  an  adverse 
determination,  the  reasons  therefor,  and 
the  right  to  appeal  the  denial  to  the: 

(1)  Genhr.Ti  Counsel,  with  respect  to  a 
denial  issuf-d  by  the  Office  of  the 
Executi\'e  Secretariat  or  by  the  offices  in 
which  there  is  a  Field  Assistant  General 
Counsel;  or 

(2)  Field  Assistant  General  Counsel, 
with  respect  to  a  denial  i'ssued  by  the 
Field  Offices. 

(b)  When  a  request  for  records  is 
misdirected  by  the  requester,  the  office 
receiving  the  request  shall: 

(1)- Promptly  refer  it  to  the  appropriate 
office;  and 

(2J  Advise  the  requester  that  the  time 
of  receipt  by  the  appropriate  office  will 
be  the  time  of  receipt  for  processing 
purposes. 

(c)  A  determination  by  the  General 
Counsel  or  the  Field  Assistant  General 
Counsel  with  respect  to  an  appeal  under 
§  15.61  shall  be  made  within  20  working 
days  after  receipt  of  the  appeal,  and 
shall  be  communicated  to  the  appellant, 
in  writing. 

(d)  In  unusual  circumstances,  the 
General  Counsel,  or  the  appropriate 
Field  Assistant  General  Counsel,  may 
extend  the  time  limits  prescribed  in 
paragraphs  (a)  and  (c)  of  this  section,  by 
written  notice  to  the  requester  setting 
forth  the  reasoi:flWor  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  disp>atched.  An  extension 
shall  not  exceed  ten  working  days.  As 
used  in  this  paragraph,  unusual 
circumstances  means  that  there  is  a 
need: 

(1)  To  search  for  and  collect  the 
requested  records  from  field  iacilities  or 
other  establishments  that  are  separate 
from  the  office  processing  the  request: 

(2)  To  search  for.  collect,  and  examine 
appropriately  a  voluminous  amount  oi 
separate  and  distinct  records  that  are 
demanded  in  a  single  request;  or 

(3)  For  consultation,  which  shall  be 
conducted  with  all  practicable  speed, 
with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
organizational  units  of  the  Department 
having  a  substantial  interest  in  the 
subject  matter  of  the  request. 


11.  Section  15.51  is  revised  to  read  as 
follows: 

§  1 5.51    Auttiority  to  release  records  or 
copies. 

The  Office  of  the  Executive  Secretariat 
in  Headquarters  and  the  FOIA  liaisons 
in  each  Field  Office  are  authorized  to 
release  copies  of  any  Department 
records  upon  written  request  unless 
disclosure  is  clearly  not  appropriate 
under  this  part. 

12.  Section  15.52  is  revised  to  read  as 
follows: 

§15.52    Authority  to  deny  requests  for 
records. 

The  officers  described  in  §  15.5 1.  or 
other  official  designated  by  the 
Secretary's  Representative,  may  deny  a 
request  for  a  record  only  with  the 
concturence  of  the  appropriate  program 
counsel  in  Headquarters  or  counsel  in 
the  Field  Offices.  Any  denial  shall: 

(a)  Be  made  in  writing,  describing  the 
documents  denied  and.  if  fewer  than  21. 
listing  them  specifically; 

(b)  Contain  a  simple  reason  for  the 
denial,  staling  the  appropriate 
exemption  used; and 

(c)  Advise  of  the  right  to  appeal  the 
adverse  determination,  in  accordance 
with  §15.61,  to  the: 

(1)  General  Counsel,  with  respect  to  a 
denial  issued  hy  the  Office  of  Executive 
Secretariat  or  by  ofiCces  in  which  there 
is  a  Field  Assistant  General  Counsel: 
and 

(2)  Field  Assistant  General  Counsel, 
with  respect  to  a  denial  issued  by  Field 
Offices. 

13.  A  new  section  15.54  is  added  to 
read  as  follows: 

§15.54    Business  information. 

(a)  Ifi  genera].  Business  information 
provided  to  the  Department  by  a 
submitter  shall  not  be  disclosed 
pursuant  to  a  FOIA  request  except  in 
accordance  with  this  section. 

(b)  Definitions.  As  used  in  this 
section: 

Business  information  means 
commercial  or  financial  information 
provided  to  the  Department  by  a 
submitter  that  arguably  is  protected 
from  disclosure  under  Exemption  4  {42 
U.S.C.  552(b)(4))  of  the  Act. 

Submitter  means  any  person  or  entity 
who  provides  business  information, 
directly  or  indirectly,  to  the  Department 
The  term  includes,  but  is  not  limited  to, 
corporations.  State  governments,  and 
foreign  governments. 

(c)  Designation  of  business 
information.  A  submitter's  claim  that 
certain  information  is  confidential  or 
proprietary  should  be  supported  by  a 
statement  or  certification  by  an  officer 


or  authorized  representative  of  the 
submitter  that  the  information  is.  in  fact, 
confidential  or  proprietary  and  has  not 
been  disclosed  to  the  public.  All 
information  considered  confidential  or 
proprietary  by  a  submitter  should  be 
clearly  designated  with  a  prominent 
stamp,  typed  legend,  or  other  suitable 
form  of  notice,  stating  "Confidential 
Treatment  Requested  by  | insert  name  of 
•    submitter]",  which  should  appear  on 
each  page  or  segregable  portion  of  the 
page.  If  such  marking  is  impractical,  a 
cover  sheet  prominently  marked 
"Confidential  Treatment  Requested  by 
(insert  name  of  submitter]"  should  be 
securely  attached  to  the  information  for 
which  confidential  treatment  is 
requested.  These  designations  shall  be 
deemed  to  have  expired  10  years  after 
the  date  of  the  submission,  unless  the 
submitter  requests,  and  provides 
reasonable  justification  for,  a  longer 
period  of  designation. 

(d)  Notice  to  submitter  To  the  extent 
permitted  by  law,  the  Department  shall 
provide  a  submitter  with  prompt  written 
notice  of  a  FOIA  request  or 
administrative  appeal  encompassing  its 
business  information,  unless  notice  is 
excused  under  paragraph  (h)  of  this 
section.  Such  notice  shall  afiford  the 
submitter  an  opportunity  to  object  to 
disclosure  pursuant  to  paragraph  (f)  of 
this  section.  The  notice  shall  either 
describe  the  exact  nature  of  the  business 
information  requested  or  provide  copies 
of  the  records  or  portions  thereof 
containing  the  busine.ss  information. 
The  Department  will  provide  this  notice 
whenever: 

(1)  The  information  has  been 
designated  in  good  faith  by  (he 
submitter  as  information  deemed 
protec:ted  under  Exemption  4:  or 

(2)  The  Department  nas  re.a.son  to 
befieve  that  the  information  may  be 
protected  from  disclosure  under 
Exemption  4. 

(e)  Notice  to  requester.  At  the  same 
time  the  Department  notifies  the 
submitter,  the  Department  shall  also 
notify  the  requester  that  the  request  is 
subject  to  the  provisions  of  this  section 
and  that  the  submitter  is  being  afforded 
an  opportunity  to  object  to  disclosure  of 
the  information. 

(f)  Opportunity  to  object  to  disclosttre. 
Through  the  notice  described  in 
paragraph  (d)  of  this  section,  the 
Department  shall  afford  a  submitter  or 
its  designee  10  Federal  working  days  to 
provide  the  Department  a  detailed 
written  statement  of  the  submitter's 
objection  to  disclosure  of  any  portion  of 
the  information  it  submitted  to  the 
Department.  Such  statement  shall 
specify  all  grounds  for  withholding  any 
of  the  information  and  shall 


demonstrate  why  the  information  is  a 
trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Conclusory  statements  that 
particular  information  would  be  useful 
to  competitors  or  would  impair  sales,  or 
similar  statements,  generally  will  not  be 
considered  sufficient  to  justify 
confidential  treatment.  Information 
provided  by  a  submitter  or  its  designee 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 
(g)  Notice  of  intent  to  disclose.  The 
Department  shall  consider  carefully  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure,  before 
determinir.j;  v.  hother  to  disclose 
business  information.  If  the  Department 
decides  to  disclose  business  information 
over  the  objection  of  a  submitter,  the 
Department  shall  forward  to  both  the 
submitter  and  the  requester  a  written 
notice  of  intent  to  disclose.  The  written 
notice  shall  be  forwarded  10  Federal 
working  days  before  the  specified 
disclosure  date  and  shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  siibmitter's  disclosure 
objections  were  not  sustained: 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date 
(h)  Exceptions  to  the  notice 

requirement.  The  notice  requirements  of 
paragraphs  (d)  and  (g)  of  this  section 
shall  not  apply  if: 

(1)  The  Department  determines  that 
the  information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  lawfully  or  has  been  made 
available  officially  to  the  public; 

(3)  Disclosure  of  the  information  is 
reouired  by  law  (other  than  the  Act); 

(4)  Disclosure  of  the  information  is 
required  by  a  departmental  regulation 
that: 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of  records 
submitted  to  the  Department  that  are  to 
be  released  under  the  FOL\;  and 

(iii)  Provides  for  notice  in  exceptional 
circumstances  when  the  submitter 
provides,  at  the  time  the  information  is 
submitted  or  a  reasonable  time 
thereafter,  written  justification  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
sulistantial  competitive  harm; 

(5)  The  information  requested  was  not 
designated  by  the  submitter  as  exempt 
from  di-sclosure  in  accordance  ivith 
paragraph  (c)  of  this  section  at  the  time 
of  the  submis^on  of  the  information  or 
a  reasonable  time  tiiereafter.  unless  the 
Department  has  substantial  reason  to 
believe  that  the  disclosure  of  tlie 
information  would  cau.se  competitive 
harm;  or 


(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous.  In  such  circumstances,  the 
Department  shall  forward  to  the 
submitter.  10  Federal  working  days 
before  a  specified  disclosure  date, 
written  notice  of  any  final 
admini-strative  decision  to  disclase 
business  information. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  .seeking  to  compel 
disclosiire  of  business  information,  the 
Department  shall  promptly  notify  the 
submitter. 

(j)  Determination  of  confidvnticlitv- 
HUD  will  make  no  determination  as  to 
the  validity  of  any  request  for 
confidentiality  until  a  request  for 
disclosure  of  the  information  is 
received. 

(k)  Current  mailing  address  for  the 
submitter.  Each  submitter  shall  provide 
to  the  Department: 

(1)  A  mailing  address  for  receipt  of 
anv  notices  under  this  section;  and 

(2)  Notice  of  anv  change  of  address. 

(1)  Treatment  of  confidential 
information  by  HUD  employees.  (1) 
HUD  officers  and  employees  shall  not. 
direc-tly  or  indirectly,  use  or  allow  the 
use  of  business  information  obtained 
through  or  in  connection  with 
Government  employment  that  has  not 
been  made  aNTii  table  to  the  general 
public. 

(2)  Except  as  otherwise  provided  in 
this  section,  HUD  officers  and 
employees  may  not  disclose  business 
information,  except  to  other  HUD 
officers  or  employees  who  are  properlv 
entitled  to  such  information  for  the 
performance  of  their  official  duties. 

14.  Section  15.61  is  revised  to  read  as 
follows: 

§  15.61    Administrative  appeal. 

(a)  Appeal  shall  be  available  only 
from  a  vvritten  denial  of  a  request  issued 
under  §  15.52.  and  on'ty  when  the 
appeal  is  filed  w  ithiti  30  davs  of 
issuance  of  the  denial.  An  appeal  from 
a  denial  insued  by  the  Office"of 
Executive  Secrfetariat  or  by  offices  in 
which  there  is  a  Field  Assistant  General 
Counsel  must  be  mailed  to  the  Assistant 
General  Counsel  for  Training  and' 
Administrative  Law,  Room  10246.  451 
Seventh  Street,  SW,  Washington,  DC. 
20410.  An  appeal  from  a  denial  issued 
by  a  Field  Office  must  be  mailed  to  the 
appropriate  Field  Assistant  General 
Counsel.  An  appeal  must  include  a  copv 
of  the  original  request  for  records;  a 
copy  of  the  written  denial  of  access  to 
those  records,  and  a  statement  of  the 
reasoos.  circumstances,  or  arguments 
advanced  in  support  of.  or  in  opposition 
to.  disclosure  of  the  records.  The 
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envelope  containing  the  appeal  should 
be  clearly  marked  as  a  Freedom  of 
Information  Act  appeal,  so  that  the 
Department  can  comply  with  the  time 
limitations  set  forth  in  §  15.42. 

(b)  When  an  appeal  is  misdirected  by 
the  requester,  the  Office  receiving  the 
appeal  shall: 

(1)  Promptly  refer  it  to  the: 

(i)  Assi,stant  General  Counsel  for 
Training  and  Administrative  Law,  if  the 
denial  was  issued  by  the  OfHce  of 
Executive  Secretariat  or  by  an  ofHce  in 
which  there  is  a  Field  Assistant  General 
Counsel,  or 

(ii)  Appropriate  Field  Assistant 
General  Counsel,  if  the  denial  was 
issued  by  a  Field  Office;  and 

(2)  Advise  the  appellant  that  the  time 
of  receipt  for  processing  purposes  will 
be  the  time  the  appeal  is  received  by  the 
appropriate  o^ice. 

(c)  The  appeal  determination  shall  be 
in  writing;  constitute  final 
administrative  action  by  the 
Department;  and,  if  the  denial  is  upheld 
in  full  or  in  part,  include  notification  of 
the  right  to  judicial  review. 

Dated:  December  27, 1994. 
Henry  G.  Cisneros, 
SiKKtory. 
IFR  Dor.  95-5274  Filetl  3-2-95;  8:45  am] 

nLUNG  CODE  4210~32-l> 


DEPARTMENT  OF  THE  TREASURY 

.  Internal  Revenue  Service 

28  CFR  Part  1 

ITD8585] 

RIN1S45-AS00 

Allocations  Reflecting  Built-in  Gain  or 
Loss  on  Property  Contributed  to  a 
Partnership;  Correction 

AGSNCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  [TD 
8585).  which  were  published  in  the 
Federal  Register  for  VVedne.sday, 
De<.embBr  28,  1994  (59  FR  66724).  The 
final  regulations  relate  to  the  remedial 
allocation  method  with  respect  to 
property  contributed  by  a  partner  to  a 
partnership  and  to  allocations  with 
respect  to  securities  and  similar 
investments  owned  by  a  partnership. 
EFFECTIVE  DATE:  December  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Harrington  at  (202)  622-3050 
(not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  704  of  the  Infernal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  typographical  errors  that  are  in 
need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  94-31435.  is  corrected  as 
follows: 

§1.704-3    [Corrected] 

1.  On  page  66729,  column  1,  §  1.704- 
3,  paragraph  (d)(7),  paragraph  (iii)  of 
Fxomp/e  7.,  line  1,  in  the  paragraph 
heading,  the  word  "Feors"  is  corrected 
to  read  "yeors". 

2.  On  page  66729,  column  2,  §  1:704- 
3,  paragraph  (d)(7),  paragraph  (iii)(A)  of 
F-vomp/e  1.,  line  1,  the  word 
"commended"  is  corrected  to  read 
"commented". 

3.  On  page  66729,  §  1.704-3, 
paragraph  (d)(7).  paragraph  (iii)(C)  of 
Example  1.,  line  3  of  the  table  is 
corrected  as  follows: 


M 


Book      Tax       Book 


Tax 


Remedial 
alk)ca- 
tions  .... 


1,500 


<1,500> 


4.  On  page  66730,  columns  1  and  2, 
§  1.704-3,  paragraph  (d)(7),  paragraph 
(iii)(A)  oi  Example  3.  is  removed. 

5.  On  page  66732,  §  1.704-3, 
paragraph  (e)(3)(ix),  paragraph  (i)  of 
Example  1.,  line  5  from  the  top  of 
column  2,  the  language  "+S5<000  (net 
gain  at  end  of  Day  2)+"  is  corrected  to 
read  "+S5.000  (net  gain  at  end  of  Day 
2)+". 

6.  On  page  66732.  column  2,  §  1.704- 
3,  paragraph  (e)(3)(ix),  paragraph  (iii)  of 
Example  1.,  13th  line,  the  language  "tax 
gain  from  the  sale  of  Stock  2  and  the 
loss"  is  corrected  to  read  "tax  gain  from 
the  sale  of  Stock  2  and  the  tax  loss".  . 

7.  On  page  66733,  §  1.704-3, 
paragraph  (e)(3)(ix),  paragraph  (iii)  of 
Example  I.,  the  second  table  on  the 
page,  line  1  is  corrected  as  follows: 


Book 


Tax 


Reevalu- 
ation  ac- 
count 


Opening 
Bal- 
ance .. 


Si  52,500     $152,500 


8.  On  page  66733,  §  1.704-3, 
paragraph  Te)(3)(ix),  the  second  table  in 
paragraph  (iii)  of  Example  2,  the  column 
heading  and  line  1  are  corrected  as 
follows: 

X  and  Y 

Reevak^ 
Book  Tax         ation  ac- 

count 


Opening 
Bal- 
ance :. 


5150,000     SI  50.000 


Q^ynlhia  £.  Grigsby.r , 

Chief,  Regulations  Unit,  Assistant  Chief  . 

Counsel  (Corporate). 

IFR  Dor..  9.5-5286  FiJed  3-2-95;  «i45  ami 

eiLUNG  CODE  483ft-01-P 


DEPARTMENT  OF  JUSTICE  . 

Office  of  the  Attorney  General 

28  CFR  Part  0 

[AG  Order  No.  1951-95] 

Federal  Bureau  of  Investigation; 
General  Functions 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Department  of  Justice  organization^ 
regulations  by  adding  a  new  function  for   , 
the  Federal  Bureau  of  Investigation 
(FBI),  that  of  carrj'ing  out  the 
responsibilitiesconferred  upon  the 
Attorney  General  in  Title  I  of  the 
Communications  Assistance  for  Law 
Enforcement  Act.  This  rule  will 
accurately  update  the  existing  list  of  the 
FBI's  delegated  functions. 
EFFECTIVE  DATE:  February  16,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Telecommunications  Industry  Liaison 
Unit  (TiLU),  Engineering  Section, 
Information  Resources  Division,  FBI;     '     ; 
telephone  number  1-800-551-0336;      ; 
David  F.  VVorthley,  telephone:  703-630- 
6242. 

SUPPLEMENTARY  INFORMATION:  On 
October  25, 1994,  the  President  signed 


into  law  the  Communications 
Assistance  for  Law  Enforcement  Act 
{the  Act).  Title  I  of  Pub.  L.  103-414.  also 
referred  to  as  the  digital  telephony 
legidation.  Under  the  Act,  a  number  of 
responsibilities  are  conferred  upon  the 
Attorney  GeneraL  The  Attorney  General 
is  delegating  her  responsibilities  under 
the  Act  because  the  FBI  possesses  the 
technical  resources  and  in-depth 
expertise  necessary  to  effectively 
implement  these  duties.  Also,  the  FBI 
has  already  expended  substtmtiai 
resources  in  planning  for  the 
implementation  of  this  Act. 

This  delegation  will  authorize  the 
Director.  FBI.  or  his  designee(s).  to:  (1) 
Publish  notices  of  actual  and  maxintum 
capacity  requirements:  (2)  establish 
regulations  for  paying 
telecommunications  carriers  for 
reasonable  costs  in  achieving 
compliance  with  the  capability  and 
capacity  requirements;  (3)  determine 
compliance  priorities;  (4)  participate  in 
the  setting  of  publicly  available 
technical  requirements  and  standards; 
(5)  prepare  annual  reports  to  the 
Congress:  and  (6)  take  necassary  steps  to 
implement  this  Act.  The  delegation  of 
authority  would  not  include  the 
enforcement  authority  provided  ir.  Title 
II  of  the  legislation,  which  properly  is 
executed  by  the  Attorney  General  and 
the  Department  of  Justice. 

This  order  is  a  matter  of  internal 
Departmental  management.  In 
accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866  and. 
accordingly,  this  rule  has  not  been 
reviewred  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  2«  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Govemmeot  agencies),  VVhistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General  by  5  U.S.C.  301  and  28  UiS.C. 
509. 510,  Part  0  of  Title  28  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART<M{AM£NDEDJ 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

AHlhorily:  5  U.S.C  301;  28  II.S.Q  509, 
510.  515-519L 

2.  Section  0.85  is  amended  by  adding 
paragraph  (o}  to  read  as  folJows: 


§0«    GaMnM hinebons. 
•        •        •        *        • 

(o)  Cany  out  the  responsibilities 
conferred  upon  the  Attorney  Oenera! 
under  the  Communications  Assistance 
for  Law  Enforcement  Act,  Title  I  of  Pub. 
L.  103-414  (108  Stat.  4279),  sub^  to 
the  general  supervision  and  direction  of 
the  Attorney  General. 

Dated:  Februar)'  18, 1995. 
Janet  Reno. 
A  ttorney  General. 
IFR  Doc  95-4377  Filed  3-2-95:  8:45  am( 

BILUNG  COW  444«-01-M 


List  of  Sabiects  in  34  CFR  Part  3 

Education  Department.  Seals  and 
insignia. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  February  27. 1995. 
Richard  W.  Riley. 
Secretary  ofEdvcatkm. 

The  Secretary  amends  part  3  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  title  of  part  3  is  revised  to  read 
as  follows: 


I 


=r=    PART  3-OFFICIAL  SEAL 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  3 

Official  Seal 

AGENCY:  Deportment  of  Education, 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  revises  the 
regulations  governing  the  Official  Seal 
and  Insignias  of  the  Department  of 
Education  to  remove  provisions  relating 
to  the  official  insignia  for  AMERICA 
2000.  The  Secretary  takes  this  action  to 
remove  unnecessary  and  oksolete 
provisions  from  the  regulations. 
EFFECTIVE  DATE:  These  regulations  take 
effect  Marf;h  3.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew.  U.S.  De^partment  of 
Education.  600  Independence  Ave.. 
S.W..  Room  5112,  FB-IOB.  Washington, 
D.C.  20202-2241.  Telephone:  (202)  401- 
8300.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-flOO-877-8339 
between  8  a.m.  and  8  p.m..  Ea.stem  lime. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The.se 
regulati<^s  eliminate  obsolete 
provisions  in  34  CFR  part  3,  subpart  B — . 
Official  Insignia— AMERICA  2000, 
published  on  December  16, 1991  (56  FR 
65368).  The  title  of  part  3  is  also  revised 
to  reflect  this  change. 

Waiver  oT  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administratire 
Procedure  Act  (5  U.S.C  553).  However, 
since  these  changes  are  not  substantive  . 
and  merely  remove  obsolete  provisions 
relating  to  Department  policy  with 
respect  to  the  AMERICA  2000  insignia, 
the  Secretary  has  determined  pursuant 
to  5  U.SC.  553(bKA)  that  puMic 
comment  on  the  regulations  is  not 
required. 


2.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Aiitiiorit>-:  20  U.S.C  3472  and  3485.  unless 
otherwise  noted. 

3.  The  heading  "'Subpart  A— Official 
Seal"  is  removed  from  part  3. 

Subpart  B,  §§  3.5-3.10— {Removed] 

4.  Subpart  B  of  part  3.  §§  3.5  through 
3.10,  is  removed. 

IFR  Doc  95-5255  Fil«i  S-2-95;  8:45  am] 

BUXING  CODE  400«-0t-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 
[WI51-01-6828;  FRL^  158-3] 

Modification  of  tt«e  Ozone  Monitoring 
Season;  Wisconsin 

AGENCY:  United  States  Environraental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  contains 
revisions  to  part  58  of  chapter  1  of  title 
40  of  the  Code  of  Federal  Regulations 
(CFR).  appendix  D.  the  Ozone 
Monitoring  Season  By  State  table  in 
section  2.5.  The  revisions  diange 
Wisconsin's  ozone  monitoring  .season  to 
April  15  through  October  15. 
EFFECTIVE  DATE:  March  3.  1995. 
AOIJRESSES:  Copies  of  documents 
rele\-ant  to  this  adion  are  available  for 
inspection  at  the  following  address: 
United  Stales  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  fackson  Boulevard. 
Chicago,  Illinois.  60604.  Telephone 
Jacqueline  Nwia  at  (312)  888-6081 
before  visiting  the  Region  S  Offioe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Regulation 
Development  Section,  U.S. 
Environmental  Protection  Agency, 
Region  5.  Air  Toxics  and  Radiation 
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Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Telephone 
(312)886-6081. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  11. 1980  {45  PR  2319),  the 
USEPA  approved,  into  the  Wisconsin 
SIP,  revisions  to  Wisconsin  rule  NR 
154.01-Derinitions,  which  set  forth  the 
ozone  season  for  Wisconsin  as  the 
period  each  year  from  May  1  through 
September  30.  This  action  was  codified 
in  40  CFR  part  52,  §  52.2570(c)(13). 

On  April  4.  1980,  the  USEPA 
approved  a  ivaiver  for  ozone  monitoring 
at  State  and  Local  Ambient  Monitoring 
Stations  (SLAMS)  from  October  16  to 
April  14  with  the  exception  of  National 
Ambient  Monitoring  Stations  (NAMS) 
sites  required  in  the  southeast 
Wisconsin  air  quality  control  region, 
which  would  continue  to  monitor  for 
the  entire  year  as  recommended  in  the 
USEPA's  Guideline  for  the 
Implementation  of  Ambient  Air 
Monitoring  (EPA  450/4-79-038).  This 
approval  was  in  the  form  of  a  letter  from 
the  Regional  Administrator  to  the 
Director  of  Wisconsin's  Department  of 
Natural  Resources  (WDNR)  Bureau  of 
Air  Management.  See  the  USEPA 
guidance  entitled  Guideline  on 
Modification  to  Monitoring  Seasons  for 
Ozone,  March  1990,  prepared  by  the 
Technical  Support  Division  of  Office  of 
Air  Quality  Planning  and  Standards. 

On  March  19,  1986  (51  PR  9582),  the 
USEPA  promulgated  revisions  to  40 
CFR  part  58,  appendix  D,  which  were 
needed  to  meet  changing  air  monitoring 
program  requirements.  These  revisions 
included  the  addition  of  the  Ozone 
Monitoring  Season  By  State  table  in 
section  2.5.  of  appendix  D.  This  table 
listed  the  Wisconsin  ozone  monitoring 
season  as  beginning  on  April  1  and 
ending  on  October  31.  This  is  the  ozone 
season  currently  reflected  in  the 
Aerometric  Information  Retrieval 
System  (AIRS)  for  Wisconsin. 

II.  Review 

Since  AIRS  extracts  the  ozone 
monitoring  season  from  appendix  D, 
April  1  through  October  31  is  reflected 
in  AIRS  for  Wisconsin.  Consequently, 
this  ozone  season  is  used  in  the 
calculation  of  the  nximber  of  expected 
exceedances.  Since  Wisconsin  SLAMS 
only  monitor  from  April  15  through 
October  15,  there  are  29  non-monitored 
days.  AIRS  views  this  non-monitored 
situation  as  missing  data.  This  has  the 
effect  of  increasing  the  exceedance 
estimate,  if  any  exceedances  are 
observed.  AIRS  assigns  the  same  ozone 
season  to  all  SLAMS.  NAMS  and 


Special  Purpose  Monitoring  Stations 
(SPMS)  monitors  in  a  State  or  county. 
AIRS  does  not  have  the  capability  to 
define  a  separate  ozone  season  for 
individual  monitors.  Further,  40  CFR 
part  58,  appendix  D  does  not 
distinguish  ozone  seasons  by  monitor 
type,  but  defines  an  ozone  season  for  all 
monitor  types. 

Since  the  shorter  ozone  season  was 
already  approved  by  the  Regional 
Administrator  in  1980  for  SLAMS,  an 
analysis  for  these  monitors  is  not 
required.  The  1980  waiver,  however, 
cHd  not  apply  to  NAMS  monitors. 
Therefore,  as  recommended  by  the 
Guideline  on  Modification  to 
Monitoring  Seasons  for  Ozone, 
Technical  Support  Division  Office  of 
Air  Quality  Planning  and  Standards, 
March  1990,  the  USEPA  reviewed  the 
ozone  monitoring  data  for  the  entire 
State  to  determine  whether  the  1980 
waiver  may  be  extended  to  NAMS. 

The  guidance  states  that  the  potential 
for  ozone  exceedances,  and, 
consequently,  ozone  season  reductions 
can  be  determined  using  historical 
ozone  monitoring  data.  A  review  of 
historical  ozone  data  for  this  purpose 
must  be  based  on  5  years  of  the  most 
recent  data,  in  order  to  ensure  that  both 
favorable  and  unfavorable  conditions 
are  represented.  The  guidance  allows 
reduction  in  monitoring  for  months 
without  1-hour  ozone  concentrations 
exceeding  0.10  ppm  during  the  most 
recent  5  years. 

The  most  recent  5  years,  1988-1993, 
of  ambient  ozone  data  (AIRS  AMP215 
and  AMP355  Standard  Reports), 
demonstrates  that  there  have  been  no 
exceedances  of  the  ozone  National 
Ambient  Air  Quality  Standard  in  the 
time  periods  April  1  through  April  14 
and  October  16  through  October  31  for 
any  of  the  NAMS  monitors  in  the  State. 
The  highest  ozone  value  recorded  at  a 
NAMS  between  April  1  and  Ajyil  14 
was  0.08  parts  per  million  (ppm)  in 
Ozaukee  county  (55-089-0005)  in  1991. 
The  highest  ozone  value  recorded  at  a 
NAMS  between  October  16  and  October 
31  was  0.076  ppm  which  occurred  in 
1989  in  Columbia  county  (55-021-0015) 
and  Ozaukee  county  (55-089-0005), 
both  of  which  fall  below  the  0.10  ppm 
recommended  limit.  See  Guideline  on 
Modification  to  Monitoring  Seasons  for 
Ozone,  Technical  Support  Division 
Office  of  Air  Quality  Planning  and 
Standards,  March  1990,  p.  5. 

The  relevant  data  demonstrates  that 
no  concentrations  above  0.10  ppm  were 
recorded  during  April  1-April  14  or 
October  16-October  31.  Consequently, 
the  test  of  5  years  of  data  without  any 
concentrations  above  the  recommended 
limit  of  0.10  ppm  has  been  satisfied. 


In  addition,  it  should  be  noted  that 
the  ozone  season  as  it  applies  to 
Wisconsin's  rules  and  regulations  will 
not  change  with  this  revision.  The 
ozone  season  approved  as  part  of  the 
Wisconsin  SIP,  in  Rule  154.01 
Definitions,  is  the  period  from  May  1 
through  September  30  and  will  continue 
to  be  so. 

The  modified  ozone  monitoring 
season  will  apply  to  future  monitoring 
efforts  at  SLAMS  and  NAMS  unless 
otherwise  revised. 

III.  Action 

After  reviewing  5  years  worth  of 
Wisconsin  ozone  monitoring  data,  we 
find  that  the  change  in  ozone 
monitoring  season  in  Wisconsin 
complies  with  all  applicable 
requirements  of  the  Clean  Air  Act  (Act) 
and  USEPA  policy  and  regulations 
concerning  such  revisions.  Pursuant  to 
40  CFR  58.13(a)(3),  the  Regional 
Administrator  has  the  authority,  to 
exempt  periods  or  seasons  from 
consecutive  hourly  averages  for 
continuous  SLAMS  analyzers. 

The  USEPA  is  revising  Wisconsin's 
ozone  monitoring  season  in  40  CFR  part 
58,  appendix  D,  section  2.5  to  April  15 
througn  October  15  of  each  year  for  all 
monitor  types. 

Because  USEPA  considers  this  action 
noricontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  March  3, 
1995. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  2,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 
7607(b)(2). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over  , 

populations  of  less  than  50,000. 
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This  action  does  not  create  any  new 
requirements.  Therefore,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  40  CFR  Part  58 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations. 

Dated:  February  9. 1995. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 

40  CFR  part  58.  appendix  D  is      *• 
amended  as  follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7601(a),  7613. 
and  7619. 

Appendix  D— [Amended] 

2.  In  section  2.3  of  appendix  D,  the 
table  is  amended  by  revising  the  entry 
for  Wisconsin  to  read  as  follows: 

Appendix  D— Network  Design  for  State 
and  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS)  and  Photochemical 
Assessment  Monitoring  Stations 
(PAMS) 


2.5*  •  * 
Ozone  Monitoring  Season  By  State 


State 


Begin  month       End  month 


Wisconsin ApriliS  October  15. 


IFR  Doc.  95-5028  Filed  3-2-95:  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-132;  RM-«529] 

Radio  Broadcasting  Services;  Reed 
City, 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
247A  to  Reed  City,  Michigan,  as  that 
community's  first  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 


Steven  V.  Beilfuss.  See  59  FR  60111. 
November  22,  1994.^ Canadian 
concurrence  has  been  received  for  this 
allotment  at  coordinates  43-51-31  and 
85-30-50.  There  is  a  site  restriction  1.9 
kilometers  (1.2  miles)  southwest  of  the 
community.  With  this  action  this 
proceeding  is  terminated. 
DATES:  Effective  April  10, 1995.  The 
window  period  for  filing  applications 
for  Channel  247A  at  Reed  City  will  open 
on  April  10, 1995,  and  close  on  May  11, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-132, 
adopted  February  15, 1995,  and  released 
February  24, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington.  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW,  Suite  140.  Washington,  D.C. 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73ofTitle47oftheCodeof 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Reed  City,  Channel  247A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  95-5250  Filed  3-2-95;  8:45  am) 

BILLING  CODE  6713-01-f 


47  CFR  Part  73 

[MM  Docket  No.  94-2;  RM-8415, 8465] 

Radio  Broadcasting  Services; 
Hazlehurst  and  Bude,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Douglas  B.  DeLawder  (RM- 
8465).  allots  Channel  282C3  to  Bude. 
Mississippi.  Channel  282C3  can  be 
allotted  to  Bude  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.7  kilometers  (7.3  miles) 
northeast  to  avoid  a  short-spacing  with 
the  licensed  site  of  Station  WHER(FM), 
Channel  279C,  Hattiesburg,  Mississippi. 
The  coordinates  for  the  allotment  of 
Channel  282C3  at  Bude  are  31-32-33 
and  90-^5-36.  The  proposal  filed  by 
PDB  Broadcasting  (RM-8415).  see  59  FR 
07238.  February  15. 1994.  requesting  the 
allotment  of  Channel  282A  to 
Hazlehurst,  Mississippi,  is  denied.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  10, 1995.  The 
window  period  for  filing  applications 
will  open  on  April  10, 1995.  and  close 
on  May  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-2, 
adopted  February  15, 1995.  and  released 
February  24. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800.  2100  M 
Street.  NW,  Suite  140.  Washington.  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Bude.  Channel 
282C3. 

Federal  Communications  Commission. 
fohn  A  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  95-5251  Filed  3-2-95;  8:45  ara| 

BU.UNG  CODE  C712-01-.F 
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47CFRPart73 


[MM  Docket  No.  94-121;  RM-8530] 

Radio  Broadcasting  Services; 
Nashville.  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Eternal  Lamp,  Inc.,  allots 
Channel  259A  to  Nashville,  NC,  as  the 
community's  first  local  aural  broadcast 
service.  See  59  FR  53775,  October  26, 
1994.  Channel  259A  can  be  allotted  to 
Nashville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction,  at  coordinates  35-58-12 
North  Latitude  and  77-58-00  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  April  10, 1995.  The 
window  period  for  filing  applications 
will  open  on  April  10, 1995,  and  close 
on  May  11,  1995. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-121, 
adopted  February  15, 1995,  and  released 
February  24, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased     - 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140.  Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Slat.,  as  amended, 
1082;  47  U.S.Q  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Can^na,  is 
amended  by  adding  Nashville,  Channel 
259A. 


Federal  Coinniunications  Commission. 
John  A.  Karouaos, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

|FR  Doc.  95-5249  Filed  3-2-95;  8:45  ami 

BILLING  CODE  tZia-OI-F 


47  CFR  Part  73 

[MM  Docket  No.  94-118;  RM-8521] 

Radio  Broadcasting  Services;  Norris, 
Tennessee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Norris  Broadcasting 
Company,  allots  Channel  294A  to 
Norris,  Tennessee.  See  59  FR  51398, 
October  11, 1994.  Channel  294 A  can  be 
allotted  to  Norris,  Tennessee,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
4.1  kilometers  (2.5  miles)  northeast  in 
order  to  avoid  a  short-spacing  conflict 
with  Station  WSKZ(FM),  Channel  293C. 
Chattanooga,  Tennessee.  The 
coordinates  for  Channel  294A  at  Norris 
are  36-13-47  and  84-02-59.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  April  10,  1995.  The 
window  period  for  Hling  applications 
will  open  on  April  10, 1995,  and  close 
on  May  11,1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Feport 
and  Order,  MM  Docket  No.  94-118, 
adopted  February  15, 1995,  and  released 
February  24, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
ins()ection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Socs.  303,  48  Stdt,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 


§73^2    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Norris,  Channel 
294A. 

John  A  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  95-5252  Filed  3-2-95;  8:45  am) 

BILLING  CODC  6712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  93-250;  RM-8331,  RM- 
8397,  RM-8398] 

Radio  Broadcasting  Services;  Fairview 
and  Cambridge  Springs,  Pennsylvania, 
North  Kingsville,  Ohio 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  KDC,  Inc.,  allots  Channel 
230A  to  Fairview,  Pennsylvania,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  52735, 
October  12, 1993.  At  the  request  of 
Thomas  J.  Sauber,  the  Commission 
allots  Channel  283A  to  Cambridge 
Springs,  Pennsylvania,  as  the 
community's  first  local  aural 
transmission  service.  At  the  request  of 
North  Kingsville  Broadcasting,  the 
Commission  allots  Channel  298A  to 
North  Kingsville,  Ohio,  as  the 
community's  first  local  aural 
transmission  service.  Canadian 
concurrence  in  the  allotments  has  been 
received  since  all  of  the  communities 
are  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
Channel  230A  can  be  allotted  to 
Fairview  without  the  imposition  of  a 
site  restriction,  at  42-01-48;  80-15-12. 
Channel  298A  can  be  allotted  to  North 
Kingsville  without  the  imposition  of  a 
site  restriction  at  coordinates  41-54-18; 
80-41-36.  Channel  283A  can  be  allotted 
to  Cambridge  Springs  with  a  site 
restriction  of  0.4  kilometers  (0.3  miles) 
east,  at  coordinates  41-48-13;  80-03- 
24.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  10, 1995.  The 
window  period  for  filing  applications 
will  open  on  April  10. 1995,  and  close 
on  May  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Feport 
and  Order,  MM  Docket  No.  93-250, 
adopted  February  14, 1995,  and  released 
February  23. 1995.  The  full  text  of  this 
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Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800.  2100  M  Street. 
NW.  Suite  140.  Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  North  Kingsville.  Channel  298A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Cambridge  Springs, 
Channel  283A.  and  Fairv  iew.  Channel 
230A. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rtile> 
Division,  Mass  Media  Bureau. 
jFR  Doc.  95-5253  Filed  3-2-95;  8:45  ami 
BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  94-1 1 2;  RM-8S1 6] 

Radio  Broadcasting  Services: 
Farmville,  Virginia 

AGENCY:  Federal  Communicatioas 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Farmville  Herald,  Inc.  allots 
Channel  225A  to  Farmville,  Virginia. 
See  59  FR  50719.  October  5, 1994. 
Channel  225A  can  be  allotted  to 
Farmville,  Virginia,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  225.A  at 
Farmville  are  37-18-00  and  78-23-^8. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  14, 1995.  The 
window  period  for  filing  applications 
will  open  on  April  14. 1995,  and  close 
on  May  15, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-112, 
adopted  February  21. 1995,  and  released 
February  28, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington.  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Channel  225A  at  Farmville. 

Federal  Communications  Commission. 
John  A  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-.';254  Filed  3-2-95;  8  45  ami 
BILLING  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  94-114;  RM-8515] 

Radio  Broadcasting  Services;  Ettrick, 
Virginia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Hoffman  Communications. 
Inc..  allots  Channel  226A  to  Ettrick. 
Virginia.  See  59  FR  50887,  October  6. 
1994.  Channel  226A  can  be  allotted  to 
Ettrick,  Virginia,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.3  kilometers  (7.6  miles) 
northwest  in  order  to  avoid  a  short- 
spacing  conflict  with  Station 
VVFOG(FM).  Channel  225B.  Suffolk. 
Virginia.  The  coordinates  for  Channel 
226A  at  Ettrick  are  37-1753  and  77-32- 
53.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  14.  1995.  The 
window  period  for  filing  applications 


will  open  on  April  14, 1995,  and  close 
on  May  15. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-114. 
adopted  Februar>'  15. 1995,  and  released 
February  28. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800.  2100  M 
Street,  NW.  Suite  140,  Washington,  D.C 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  StaL.  as  amended 
1082;  47  U.S.C  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Ettrick.  Channel  226A. 

Federal  Communications  Commission 
fohn  A  Karousos. 

Chief  Allocations  Branch.  Policy  and  Rules. 

Division.  Mass  Media  Bureau. 

IFR  Doc.  9^5186  Filed  3-2-95;  8:45  am) 

BILLMO  CODE  6712-01-F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intemationai  Development 

48  CFR  Parts  701,  703,  715,  724,  731, 
752,  and  Appendix  G  to  Chapter  7 

(AIDAR  Notice  95-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

AGENCY:  United  States  Agency  for 
Internationa!  Development.  IDCA 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Agency  for 
International  Development  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
make  various  administrative  changes,  to 
add  coverage  releasing  proprietary  and/ 
or  source  selection  information  outside 
the  Government  for  evaluation 
purposes,  and  to  revise  salary  approval 
requirements. 


11912  Federal  Register  /  Vol.  60,  No.  42  /  Friday,  March  3,  1995  /  Rules  and  Regulations 


UMI 


EFFECTIVE  DATE:  April  3. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  M/ 
OP/P,  Ms.  Frances  Maki  or  Ms.  Kathleen 
O'Hara  concerning  the  release  of 
proposals  outside  the  Govemnient, 
Room  16001,  U.S.  Agency  for 
International  [)evelopment,  Washington, 
D.C.  20523-1435.  Telephone:  (703)  875- 
1534. 

SUPPLEMENTARY  INFORMATION:  The 
AIDAR  is  being  amended  to  change  the 
salary  approval  requirement  from  the 
maximum  for  an  FS-1  to  the  maximum 
for  a  Senior  Executive,  Level  6.  The 
approval  authority  for  salaries  above  the 
ES-6  is  the  Procurement  Executive 
rather  than  AA  or  Mission  Director. 
Coverage  is  added  on  the  use  of  non- 
Govemment  evaluators  and  evaluation 
assistance  contractors  including 
certiRcation  requirements  from  such 
non-Government  evaluators  or 
evaluation  assistance  contractors  before 
they  can  release  information  outside  the 
government. 

The  changes  being  made  by  this 
document  are  editorial  and 
administrative  and  are  not  considered 
significant  rules  under  FAR  Section 
1.301  or  Subpart  1.5,  nor  economically 
significant  rules  as  defined  in  Executive 
Order  12866.  This  document  will  not 
have  an  impact  on  a  substantial  number 
of  small  entities,  nor  does  it  establish 
any  collection  of  information  as 
contemplated  by  the  Regulatory 
Flexibility  Act  and  Paperwork 
Reduction  Act.  Because  of  the  nature  of 
this  document,  use  of  the  proposed  rule/ 
public  comments  approach  was  not 
considered  necessary.  USAID  has 
decided  to  issue  this  document  as  a 
final  rule;  however,  we  welcome  public 
comment  on  the  material  covered  by 
this  document  or  any  part  of  the  AIDAR 
at  any  time.  Comments  or  questions  may 
be  addressed  as  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  preamble. 

List  of  Sub|ects  in  48  CFR  Parts  701, 
703,  715,  724.  731,  752  and  Appendix 
G 

Government  procurement. 

Accordingly  for  the  reasons  set  out  in 
the  Preamble,  48  CFR  Chapter  7  is 
amended  as  follows: 

1.  The  authority  citations  in  Parts  701, 
703,  715,  724,  731  and  752  and  continue 
to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L  87-193,  Stat. 
445  (22  U.S.C  2381),  as  amended:  E.O. 
12163,  Sept.  29, 1979.  44  FR  56673,  3  CFR 
1979  Comp.,  435. 


PART  701— f  EOERAL  ACQUISmON 
REGULATION  SYSTEM 

701.601    [Amended] 

2.  Section  701.601(b)(4)  is  amended 
by  removing  "Director,  Office  of 
International  Training"  and  replacing  it 
with  "Director.  Office  of  Field  Support 
and  Technical  Assistance  (G/HCD/ 
FSTA)." 

PART  703— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  A  new  subpart  703.1  is  added  to 
read  as  follows: 

Subpart  703.1— Safeguards 

703.104-6    Disclosure,  protection,  and 
marking  of  proprietary  and  source  selection 
information. 

A  Contracting  Officer  may  authorize 
release  of  proprietary  and/or  source 
selection  information  outside  the 
Government  for  evaluation  purposes 
pursuant  to  (FAR)  48  CFR  15.413-2, 
Alternative  II,  as  implemented  by 
(AIDAR)  48  CFR  715.413-2.  Alternate  II. 

Subpart  703.4 — Contingent  Fees 

703.403    [Amended] 

4.  Section  703.403  is  amended  by 
removing  "FAR  3.404(B)(4)"  and 
replacing  it  with  "(FAR)  48  CFR 
3.404(b)(4)." 

PART  715— CONTRACTING  BY 
NEGOTIATION 

5.  A  new  subpart  715.4  is  added  to 
read  as  follows: 

Subpart  715.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

715.413-2    Alternate  II. 

(a)  A  contracting  officer  may.  subject 
to  the  requirements  of  this  section  and 
(FAR)  48  CFR  15.413-2,  authorize 
release  of  proposals  outside  the 
Government  for  evaluation: 

(1)  When  an  evaluation  assistance 
contractor  (EAC)  is  required  to  provide 
technical  advisory  or  other  services 
relating  to  the  evaluation  of  proposals; 
or 

(2)  When  an  individual  other  than  a 
Government  employee,  known  as  a  non- 
Govemment  evaluator  (NGE),  is  selected 
to  serve  as  a  member  of  an  AID 
technical  evaluation  committee. 

(b)  Prior  to  releasing  proposals 
outside  the  Government  for  evaluation, 
the  contracting  officer  shall  obtain  a 
signed  and  dated  copy  of  a  certification 


and  agreement  from  each  NGE  and  EAC. 
See  paragraph  (c). 

(c)  A  certification  and  agreement 
substantially  as  follows: 

Certification  and  Agreement  for  the  Use  and  * 
Disclosure  of  Proposab 

With  res()ect  to  proposals  submitted  in 

response  to  AID  solicitation  no. ,  the 

undersigned  hereby  agrees,  and/or  certifies, 
to  the  following: 

1. 1  will  use  the  proposals,  and  all 
information  therein  other  than  information 
otherwise  available  without  restriction,  for 
evaluation  purp>oses  only.  I  will  safeguard  the 
proposals,  and  will  not  remove  them  from 
the  site  at  which  the  evaluation  is  conducted 
unless  authorized  by  the  Contracting  Officer. 
In  addition,  I  will  not  disclose  them,  or  any 
information  contained  in  them  (other  than 
information  otherwise  available  without 
restriction),  except  as  directed  or  approved 
by  the  Contracting  Officer. 

2. 1  will  ensure  that  any  authorized 
restrictive  legends  placed  on  the  proposals  by 
prospective  contractors  or  subcontractors,  or 
AID,  will  be  applied  to  any  reproduction,  or 
abstract  of  information,  made  by  me. 

3.  Upon  completing  the  evaluation,  1  will 
return  all  copies  of  the  proposals,  and  any- 
abstracts  thereof,  to  the  AID  office  which 
initially  furnished  them  to  me. 

4.  Unless  authorized  by  the  contracting 
officer  in  advance  in  writing,  I  will  not, — 
whether  before,  during,  or  after  the 
evaluation — contact  any  prospective 
contractor  or  subcontractor,  or  their 
employees,  representatives  or  agents, 
concerning  any  aspect  of  the  proposal. 

5. 1  have  carefully  reviewed  my 
employment  (past,  present  and  under 
consideration)  and  financial  interests,  as  well 
as  those  of  my  household  family  members. 
Based  on  this  review,  I  certify,  to  the  best  of 
my  knowledge  and  belief  as  of  the  date 
indicated  below,  that  I  either  (1)  have  no 
actual  or  potential  conflict  of  interest, 
personal  or  organizational,  that  could 
diminish  my  capacity  to  perform  an  impartial 
and  objective  evaluation  of  the  proposals,  or 
that  might  otherwise  result  in  an  unfair 
competitive  advantage  to  one  or  more 
prospective  contractors  or  subcontractors,  or 
(2)  have  fully  disclosed  all  such  conflicts  to 
the  contracting  officer,  and  will  comply  fully, 
subject  to  termination  of  my  evaluation 
services,  with  any  instructions  by  the 
contracting  officer  to  mitigate,  avoid,  or 
neutralize  conflicts(s).  I  understand  that  1 
will  also  be  under  a  continuing  obligation  to 
disclose,  and  act  as  instructed  concerning, 
such  conflicts  discovered  at  any  time  prior  to 
the  completion  of  the  evaluation. 

Signatxire: 

Name  Typed  or  Printed:    

Date: 

(2)  An  Optional  form  333,  Procurement 
Integrity  Certification  for  Procurement 
Officials,  as  required  by  FAR  15.413-2(0(6). 
The  words  "leave  the  Government"  in  the 
fourth  sentence  of  that  form  mean  "cease  to 
function  as  a  procurement  official." 
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PART  724— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

724.170    [Amended] 

PART  731— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

731.205    [Amended] 

6  and  7.  Subsection  731.205-6(d)  is 
amended  by  removing  "Foreign  Service 
Officer  Class  FS-1"  and  "FS-1"  and 
replacing  it  with  "Executive  Service 
level  ES-6"  and  "ES-6"  respectively. 

8.  Section  731.371(b)  is  amended  by 
removing  "Foreign  Service  Officer  Class 
FS-1"  and  "FS-1"  and  replacing  it  with 
"Executive  Service  level  ES-6"  and 
"ES-6"  respectively. 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

752.7004    [Amended] 

9.  Section  752.7004,  paragraph  (b)(5) 
is  amended  by  removing  the  second 
"which"  and  replacing  it  with  "such". 

752.7035    [Amended] 

10.  Section  752.7035  is  amended  by 
removing  "Office  of  External  Affairs" 
wherever  it  appears  and  replacing  it 
with  "Legislative  and  Public  Affairs 
(LPA)." 

11.  Appendix  G  to  Chapter  7  is 
revised  to  read  as  follows: 

Appendix  G — Approval  Procedures  for 
Contractor  Salaries 

1 .  Purpose 

This  Appendix  provides  guidelines  for  use 
when  considering  contractor  salaries,  and 
procedures  for  approval  of  contractor  salaries 
exceeding  the  maximum  salary  level  for 
Senior  Executive  Service  level  ESt-6. 

2.  Procedures 

(d)  General.  Personnel  compensation 
negotiated  and  payable  under  USAID 
contracts  should  be  at  the  minimum  levels 
necessary  to  attract  needed  technical  services 
in  a  competitive  market.  Rates  should  be 
determined  by  the  market  place  where  the 
types  of  services  are  obtained.  Using  such 
criteria,  very  few  salaries  should  approach  or 
exceed  the  ES-6  level.  Actual  discussions 
with  contractors  concerning  salaries  should 
be  held  only  by  persons  authorized  to 
negotiate  and  execute  contracts  (.<ee  (AIDAR) 
Appendix  A  to  this  Chapter). 

(b)  In  accordance  with  731.205-6,  731- 
371(b)  and  731.772,  approval  of  contractors 
salaries  exceeding  the  maximum  for 
Executive  Service  Level  6  are  to  be  based 
upon  a  Memorandum  from  the  technical 
office  through  the  cognizant  Assistant 
Administrator  or  Mission  Director  and  the 
Contracting  Officer  to  the  Procurement 
Executive  for  approval.  The  reasonableness 
of  proposed  salaries  exceeding  the  ES-6  level' 
must  be  evaluated  by  the  appropriate 
technical  office  in  terms  of  the  technical 


competence  required,  scope  of  supervisory 
responsibilities  involved,  and  the 
relationship  of  the  proposed  salary  level  to 
the  individual's  customary  salary  level  for 
similar  work.  The  Contracting  Officer  shall 
clear  the  Memorandum  if  he/she  concurs 
with  the  action.  If  he/she  docs  not  concur,  a 
memorandum  explaining  the  reasons  shall  be 
attached  to  the  approval  request  and 
forwarded  with  it  to  the  Procurement 
Executive.  Increases  in  the  ES-6  salary  levels 
are  not.  and  shall  not  be  by  themselves,  the 
basis  for  upward  salary  increases  of 
institutional  contractor  employees.  Proposals 
for  revisions  should  be  considered  normally 
when  contracts  are  renewed  or  amended,  and 
must  be  fully  reviewed  and  negotiated  to 
ensure  that  increases  are  not  automatically 
granted  without  corresponding  increases  in 
the  quality  or  quantity  of  services  rendered. 
It  is  the  Contracting  Officer's  responsibility  to 
scrutinize  increases  as  a  matter  of  good 
business  practice  whenever  USAID 
negotiations  deal  with  any  salaries  payable 
under  contracts.  Salaries  below  the  ES-6 
maximum  level  should  also  be  fully  justified, 
even  though  formal  approval  procedures  may 
not  be  involved.  The  justification  should  be 
a  part  of  the  negotiation  memorandum  and 
placed  in  the  contract  file. 

Dated:  December  12, 1«94. 
Michael  D.  Sherwin, 
Procurement  Executive. 
IFR  Doc.  95-4111  Filed  3-2-<i5;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571,  575 
[Docket  No.  93-81.  Notice  03] 
RIN2127-AE70 

Federal  Motor  Vehicle  Safety 
Standards,  New  Pneumatic  Tires; 
Consumer  Information  Regulations 
Uniform  Tire  Quality  Grading 
Standards 

AGENCY:  National  Highway  Traffic: 
Safety  .Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  test 
inflation  pressures  associated  with  the 
350  kilopa.scal  (kPa)  (51  pounds  per 
square  inch  (psi))  maximum  inflation 
pressure  for  certain  passenger  car  tires 
specified  in  the  Uniform  Tire  Quality 
Grading  Standards  and  the  safety 
standard  on  new  pneumatic  tires. 
NHTSA  makes  this  correction  in 
response  to  a  submission  from  the 
Rubber  Manufacturers  Association. 
DATES:  Effective  date:  The  amendments 
in  this  correction  document  are  effective 
March  3.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Terri  Droneburg,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Room  5307. 
Washington.  DC  20590.  Ms.  Droneburg "s 
number  is:  (202)  366-^803. 
SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  109. 
New  Pneumatic  Tires,  specifies 
requirements  for  passenger  car  tires  for 
strength,  endurance,  high  speed 
performance,  and  bead  unseating 
resistance.  In  addition,  the  standard 
defines  tire  load  ratings  and  specifies 
dimensions,  maximum  inflation 
pressures,  and  labeling  requirements. 
Paragraph  S4. 2.1(b)  of  the  standard 
specifies  separate  maximum  permissible 
inflation  pressures  for  CT  tires 
(pneumatic  tires  with  an  inverted  flange 
tire  and  rim  system  in  which  the  rim  is 
designed  with  rim  flanges  pointed 
radially  inward  and  the  tire  is  designed 
to  fit  on  the  underside  of  the  rim  in  a 
manner  that  encloses  the  rim  flanges 
inside  the  air  cavity  of  the  tire),  and  for 
tires  other  than  CT  tires  (non-CT  tires). 
In  effect,  S4.2.1(b)  proscribes  maximum 
permissible  inflation  pressures  other 
than  the  ones  listed. 

A  manufacturer's  selection  of  a 
maximum  permissible  infiation  pressure 
for  a  given  tire  has  the  effect  under  the 
Standard  of  determining  the  pressure  at 
which  that  tire  will  be  tested  for 
compliance.  For  each  maximum 
permissible  inflation  pressure.  Table  II 
of  Appendix  A  of  Standard  No.  109 
specifies  pressures  at  which  compliance 
tests  will  be  conducted.  Table  II 
specifies  one  pressure  for  tests  of 
physical  dimensions,  bead  unseating, 
tire  strength,  and  tire  endurances,  and 
specifies  another  pressure  for  the  high 
speed  performance  test. 

A  manufacturer's  selection  of  a 
maximum  permissible  inflation  pressure 
for  a  given  tire  also  has  the  effect  under 
the  Standard  of  determining  the 
pressure  at  which  that  tire  will  be  tested 
under  the  Uniform  Tire  Quality  Grading 
Standards  (UTQGS)  (49  CFR  575.104); 
The  UTQGS  specify  that  passenger  car 
tires  be  labeled  with  infonnation  about 
the  relative  performance  of  the  tires  in 
the  areas  of  treadwear,  traction,  and 
temperature  resistance.  Table  1  of  the 
UTQGS  specifies,  for  each  maximum 
permissible  inflation  pressure,  pressures 
at  which  compliance  tests  for  treadwear 
and  temperature  resistance  will  be 
conducted. 

On  August  1.  1994.  NHTSA  published 
a  final  rule  (59  FR  38938)  amending 
Standard  No.  109  and  the  UTQGS  by 
making  rJianges  permitting  the 
manufacture  and  sale  of  CT  and  non  CT 
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passenger  car  tires  that  have  a  maxiniuin 
tire  inflation  pressure  of  350  liiloPascals 
(kPa)  (51  pounds  per  square  inch  (psi)). 
The  final  rule  took  effect  on  August 
31.1994.  Previously,  only  CT  tires  were 
permitted  a  maximum  tire  inflation 
pressure  of  3.50  kPa. 

In  a  submission  that  it  characterized 
as  a  "petition  for  reconsideration,"  the 
Rubber  Manufacturers  Asso<.iation 
(RMA)  noted  typographical  errors  in  the 
August  1994  final  rule.  The  RMA  noted 
both  Table  II  Test  Inflation  Pressures  of 
Appervdix  A  of  .Standard  No.  109,  anH 
Table  1  Test  Inflation  Pressures  in 
paragraph  (g)  of  the  UTQCS,  specified 
incorri'ct  pressures  at  which  «:onipliance 
tests  would  be  conducted  for  350  kPa 
tires  other  than  (.T  tires.  The  RMA 
stated  that  for  testing  of  350  kPa  non-CT 
tires,  in  Table  II  of  Appendix  A  of 
Standard  No.  109,  the  test  pressure  for 
the  tests  of  physical  dimensions,  f)ea«l 
unseating,  tire  strength,  and  tiro 
endur3n«;e  should  be  180  kPa,  and  the 
test  pressure  for  the  high  speed 
performance  test  should  be  220  kPa.  The 
RMA  also  stated  that  for  350  kPa  non- 
CT  tires,  in  Table  1  in  paragraph  (g)  of 
the  UTQGS,  the  test  pressure  for  the 
treadwear  test  should  be  180  kPa  and 
the  test  pressure  for  the  temperatun^ 
resistant  test  shoulti  be  220  kPa. 


NHTSA  agrees  that  RMA's 
recommended  changes  are  correct.  The 
final  nde  erroneously  spet:ifietl 
identical  test  pressures  for  testing  of 
both  350  kPa  CT  tires  and  350  kPA  non- 
CT  tires.  The  test  pressures  specified  in 
the  final  rule  for  350  kPa  CT  tires  were 
correct;  but  the  test  pressures  for  350 
kPA  noivCT  tires  were  not. 
Accordingly,  in  this.do<:ument,  NUTSA 
corr^ds  Table  II  of  Standard  No.  lOO 
and  Table  I  of  the  UTQGS  to  specify  the 
correct  test  pressures  for  350  kPa  non- 
Cr  tires. 

The  «;haiiges-in  this  do<  unient  impose 
no  duties  or  responsibilities  on  any 
party,  nor  do  they  make  any  substantive 
changes  to  Standard  No.  109  or  the 
UTQGS.  The  j;hanges  simply  ensure  that 
Standard  No.  109  and  the  U  TQGS  read 
as  the  .igency  intended. 

.Since  the  changes  are  teciihical  in 
nature  and  have  no  svibsfantive  impact, 
it  is  found  that  notice  an<i  public 
i;omment  are  unnecessary.  Further, 
because  tlie  amendments  are  techniRd 
in  nature,  it  is  found  for  good  cause 
•ihovvn  that  nn  effective  date  earlier  than 
180  days-;ift«r  issuance  of  the  rule  is  in 
4fae  public  interest,  and  th«  amendments 
are  effective  upon  publication  in  the 
Federal  Rcjs^sler. 


List  of  Subjects 

49  CFn  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

49  CFH  Part  575 

Consumer  protection.  Labeling.  Motor 
vehicle  safety.  Motor  vehirles,  Rubber 
.ind  rublier  products,  T.ires. 

In  consideration  of  the  foregoing,  49 
CFR  parts  571  and  575  are  corre«:ted  by 
making  the  following  correcting 
amendments: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
ronlinues  to  read  as  follows; 

Authority:  4<)  t'.SC.  322.  :iOm.  30)15, 
M)\\7,  .in<l  30166;  doli>j>atioii  of  a.ilhority  at 

49(;rR  1.50. 

2.  .Section  571.109  is  amendt?d  by 
revising  Table  II  of  AppODdi.y  A  to  read 
;is  follows: 

§  571.109    Standard  109,  New  Pneumatic 
Tir95. 


.  Table  II.— Test  Inflation  Pressures 

|Ma>imum  permissible  inttation  pressure  to  be  used  tor  t^e  tolto»v)ng  test) 


Ttres  other  than  CT  tires 

CT  ttres 

Test  type 

psi 

kPa 

hPa 

• 

32 

36 

40 

60 

240 

280 

300 

340 

350 

290 

300 

350 

390 

Ptiysical     dtmensions,     Ijead 
strength,  and  tire  endurarwe 
Higti  speed  perlormarKe  

unseating,     fire 

24 
30 

28 

34 

32 
38 

52 
58 

180 
220 

220 
260 

180 
220 

220 
260 

180 
220 

230 
270 

270 

310 

230 
270 

270 
310 

PART  575— CONSUMER  INFORMATION  REGULATIONS 

1.  The  authority  citation  for  part  575  c untinues  to  read  as  follow.s". 

Authority:  49  II. S.C  322,  3011 1,  iind  ,3012.1,  dtjNjjjotion  of  authority  at  49  CFR  1  .50  "  •- ■ 

§575.104    [Amended] 

2.  Section  575. 104<g)  i.s  amended  by  revising  Table  1 -as  follow.^: 


I8)*-' 


Table  I.— Test  Inflation  Pressures 

jMaxirTMjm  perrTMSstble  inflation  pressure  tor  the  following  test) 


Tires  other  ttian  CT  tifes 

CT  ttres 

Test  type 

psi 

kPa 

kPa 

32 

36 

40 

60 

240 

280 

300 

340 

350 

290 

330 

350 

390 

Treadwear  test 

24 
30 

28 
34 

32 
38 

52 
58 

1«0 
220 

220 
260 

180 
220 

220 
:  260 

180 
220 

230 
270 

270 
310 

230 
270 

270 

Temperature  resistant  test „ 

310 

UMI 


Issued  on:  February  24. 1995. 
Ricardo  Maitinez, 
Administrator. 
IFR  Doc.  95-5238  Filed  3-2-95:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  672 

[Docket No. 950206041-5041-01 ;  lOi 
022795A] 

Groundfish  of  the  Gulf  of  Alaska; 
Pollock  in  the  Eastern  Gulf 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Eastern  Regulatory 
Area  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  total  allowable  catch  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  February  27, 1995.  until  12 
noon  A.l.t..  December  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slogan.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  initial  specification  for  pollock 
TAG  in  the  Eastern  Regulatory  Area  in 
the  GOA  was  established  by  final  initial 
specifications  (60  FR  8740,  February  14, 
1995)  as  3.360  metric  tons  (mt), 
determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director  of  the  Alaska  Region,   . 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii).  that  the  1995  final 
interim  specification  of  pollock  in  the 
Eastern  Regulatoiy  Area  in  the  GOA 
soon  will  be  reached.  The  Regional 
Director.established  a  directed  fishing 
allowance  of  3,000  mt,  and  has  set  aside 
the  remaining  360  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  The  Regional  Director  has 


determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  the 
Eastern  Regulatory  Area  in  the  GOA. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  February  27. 1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  NationnI 
Marine  Fisheries  Service. 

IFR  Doc.  95-5219  Filed  2-27-95: 4:41  pm| 
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50  CFR  Parts  672  and  675 

[Docket  No.  900833-1095;  1.0.  021595C] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Bycatch 
Rate  Standards  for  the  First  Half  of 
1995 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 

bycatch  rate  standards;  response  to 

comments. 

SUMMARY:  NMFS  responds  to  a  comment 
submitted  on  Pacific  halibut  and  red 
king  crab  bycatch  rate  standards  for  the 
first  half  of  1995.  NMFS  previously 
published  these  bycatch  rate  standards 
in  the  Federal  Register  for  comment  as 
required  under  regulations 
implementing  the  vessel  incentive 
program  (VIP).  No  change  in  the  Pacific 
halibut  or  red  king  crab  bycatch  rate 
standards  is  specified  as  a  result  of  this 
action. 

EFFECTIVE  DATE:  The  effective  date  of  the 
January  12. 1995,  final  rule  is  12:01 
a.m.,  Alaska  local  time  (A.l.t.),  January 
20, 1995.  through  12  midnight.  A.l.L. 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Regulations  at  §§  672.26  and  675.26 
implement  a  VIP  to  reduce  halibut  and 
red  king  crab  bycatch  rates  in  the 
groundfish  trawl  fisheries.  Regulations 
at  §§  672.26(c)  and  675.26(c)  require 
that  halibut  and  red  king  crab  bycatch 
rate  standards  for  each  fishery  included 


under  the  incentive  program  be , 
published  in  the  Federal  Register. 

NMFS  published  Paciuc  halibut  and 
red  king  crab  bycatch  rate  standards  for 
the  first  half  of  1995  in  the  Federal 
Register  on  January  12. 1995  (60  FR 
2905),  and  solicited  comments  from  the 
public  until  January  23, 1995.  One  letter 
of  comment  was  received  within  the 
comment  period  that  is  summarized  in 
the  Response  to  Comments  section, 
below.  After  review  of  the  comment 
received,  NMFS  determined  that  no 
change  to  the  bycatch  rate  standards  for 
the  first  half  of  1995  is  warranted. 
Additional  information  on  the 
derivation  of  the  1995  bycatch  rate 
standards  is  contained  in  the  January 
12, 1995,  publication  of  these  standards 
in  the  Federal  Register. 

Response  to  Comments 

One  letter  of  comment  was  received 
within  the  comment  period  that  funded 
January  23. 1995.  A  summary  of  the 
comment  and  NMFS'  response  follows. 

Comment.  Given  an  agreenient  among 
many  vessel  operators  to  use  large  mesh 
trawl  gear  in  the  Bering  Sea  rock  sole 
fishery  to  reduce  groundfish  discard 
amounts,  NMFS  should  make 
allowances  for  vessels  that  have  higher 
halibut  and  red  king  bycatch  rates  if  the 
higher  rates  are  a  result  of  decreased 
discard  amounts  of  groundfish  as  a 
result  of  large  mesh  trawl  gear,  rather 
than  increased  amounts  of  halibut  or 
crab. 

Response.  The  North  Pacific  Fishery 
Management  Council  (Council) 
reviewed  ciurent  and  historical  halibut 
and  red  king  crab  bycatch  rates  when 
recommending  that  NMFS  implement 
the  VEP  bycatch  rate  standards  for  the 
first  half  of  1995  that  were  published  in 
the  Federal  Register  on  January  12. 
1995.  When  recommending  these  rates, 
the  Council  was  aware  of  the  fact  that 
some  vessels  may  use  large  mesh  trawl 
gear  and  that  the  resulting  bycatch  rates 
of  halibut  and  red  king  crab  could 
increase.  However,  no  information  was 
available  on  whether  the  use  of  large 
mesh  trawl  gear  would  result  in  vessel 
bycatch  rates  that  exceed  the 
recommended  VIP  standard  established 
for  the  "other  trawl"  fishery  category, 
.  which  includes  the  rock  sole  fishery. 
The  Council,  therefore,  recommended  to 
maintain  the  current  VIP  bycatch  rate 
standards  until  information  is  available 
on  which  to  base  a  change  in  these 
standards,  and  regulatory  changes  are 
implemented  to  allow  a  separate 
bycatch  rate  standard  for  the  rock  sole 
fishery. 

Voluntary  industry  efforts  to  reduce 
groundfish  discard  amounts  are 
laudable.  Nonetheless.  NMFS  does  not 
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intend  to  absolve  a  vessel  owner/ 
operator  from  accountability  under  the 
VIP  simply  because  groundfish  are 
harvested  using  large  mesh  trnwl  g.  at. 

Dated:  February  27.  1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. ' 
jFR  Doc.  <)5-5298  Filed  ,'}-2-9.'>;  8:4.'>  ami 
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50  CFR  Part  676 

[Docket  No.  950206039-6039-01;  I.D. 
081794A] 

RIN  0648-AG98 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska; 
Community  Development  Quota 
Compensation  Formula 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule 
providing  the  method  used  for 
determining  Community  Development 
Quota  (CIXy  compensation  for  the 
Pacific  halibut  and  sablefish  Individual 
Fishing  Quota  (IFQ)  Program.  This 
action  is  neces.sary  to  codify  the  formula 
used  in  calculating  CDQ  compensation 
and  is  intended  to  inform  Interested 
parties  of  the  method  used  for 
determining  the  compensation  provided 
to  affected  persons. 
EFFECTIVE  DATE:  April  3,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  halibut  and  sablefish  CDQ 
Program  was  intended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  to  assist  in  revitalizing  rural 
communities  in  Western  Alaska  by 
providing  those  communities  with 
access  to  fishery  resources  within  their 
geographical  proximity.  The  CDQ 
Compensation  Formula  was  designed  to 
compensate  persons  for  reductions  in 
the  amount  of  Pacific  halibut  and 


.sablefish  available  for  harvest  with  IFQ 
in  CDQ  areas  resulting  frem  allocations 
of  tho.se  fishery  resources  to  the  CDQ 
Program.  Compensated  persons  would 
be  those  who  are  initially  issued  quota 
share  (QS)  in  CDQ  areas.  This  one-time 
compensation  adjustment  would  be  in 
the  form  of  QS  in  each  of  the  non-ClXJ 
areas. 

The  CDQ  Compensation  Formula 
would  affect  all  persons  who  are 
initially  is.sucd  QS,  including  those 
persons  who  did  not  participate 
historically  in  the  Pacific  halibut  or 
sablefish  fisheries  in  CDQ  areas.  The 
Council  intended  that  all  persons 
initially  issued  QS  share  the  burden  of 
c;ompensating  persons  for  reductions  in 
the  amount  of  Pacific  halibut  and 
.sablefish  available  for  harvest  with  IFQ 
in  CDQ  areas.  This  would  be 
accomplished  by  distributing  the 
compensation  burden  among  all  persons 
initially  issued  QS  by  reducing  their 
harvest  privilege  by  a  fixed  percentage. 
Even  persons  who  receive  t;ompensation 
would  share  the  burden. 

Persons  eligible  for  compensation 
would  receive  a  portion  of  their  total 
amount  of  compensation  in  each  non- 
CDQ  area.  Their  compensation  in  each 
non-CDQ  area,  in  the  form  of  QS,  would 
be  proportional  to  the  size  of  the  QS 
pool  of  that  area.  For  example,  a  person 
eligible  for  compensation  QS  for  halibut 
would  receive  the  greatest  amount  of 
compen.sation  QS  in  area  3A,  which  has 
the  largest  QS  pool,  and  the  least 
amount  in  area  4A,  which  has  the 
smallest  QS  pool.  The  CDQ 
Compensation  Formula  will  be  codified 
at  §676.24(i)(3).  Further  information  on 
the  methodology  of  the  CDQ 
Compensation  Formula  and  an  exampl" 
of  how  CDQ  compen.sation  would  be 
calculated  is  available  in  the  preamble 
to  the  proposed  rule  for  the  CDQ 
Compensation  Formula  published  in  the 
Federal  Register  on  September  29,  1994 
(59  FR  49637). 

Changes  Incorporated  in  the  Final  Rule 

NMFS  received  no  comments  on  tlie 
proposed  rule  for  the  CDQ 
Compensation  Formula.  The  text  at 
§676.24(i)(3),  however,  was  changed 
from  that  proposed  to  clarify  NMFS' 
intent  to  issue  CDQ  Compensation  QS  to 


all  persons  initially  issued  QS  for  IFQ 
regulatory  areas  in  which  a  portion  of 
the  total  allowable  catch  (TAC)  is 
allocated  to  the  CDQ  Program,  no  matter 
when  those  persons  may  be  initially 
issued  QS. 

ClassiHcation 

The  regulatory  impact  review  (RIR) 
prepared  for  this  rule  incorporates  by 
reference  the  final  regulatory  fiexibility 
analysis  (FRFA)  prepared  for  the  IFQ 
Program,  the  program  for  which  the 
CDQ  Compensation  Formula  was 
designed.  The  FRFA  supports  the 
determination  that  the  IFQ  Program  may 
have  a  signifir^int  impact  on  a 
substantial  number  of  small  entities. 
Further  information  on  the  FRFA  can  he 
obtained  by  referring  to  the  final  rule  for 
the  IFQ  Program,  published  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59375). 

A  collection  of  information  for  the 
IFQ  Program  was  approved  by  the  Offi(;e 
of  Management  and  Budget,  OMB 
control  number  0648-0272.  This  action 
will  not  affect  the  collection-of- 
information  requirements  already 
approved  for  the  IFQ  Program. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purpo.ses  of  E.G. 
12866. 

List  of  Subjects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

n.ited:  Februiiry  27,  1995 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  I'isht'nes 
National  Marine  Fislwrii's  Sfnicf 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  (>76  is  amended 
as  follows: 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows 

Authority:  16  II.S.C.  773  ot  seq  oiid  1801 
>.'t  s«/. 

2.  Section  676.24  is  amended  by 
revising  paragraph  (i)(3)  to  read  as 
follows: 


§  676.24    Western  Alaska  Community 
Development  Quota  Program. 

•         •    .     «        *        A 

(3)  Compensation  of  halibut  and 
.sablefish  QS  foregone  due  to  the  CDQ 
program  will  be  provided  to  those 
persons  initially  issued  QS  for  IFQ 
regulatory  areas  in  which  a  portion  of 
the  TAC  is  allocated  to  the  CDQ 
Program  and  will  be  calculated  for  each 
non-CDQ  area  using  the  following 
formula: 


Qn  =  (QcxQSPnxRATE)/{SUMcoq- 
[R.ATExSUMtac1) 
(U-RATEJxTACavi) 
(QSPrxICDQpcT- RATED 

Where: 

Qn  =  quota  share  in  non-CDQ  area- 
Qr  =  quota  share  in  CDQ  area 
QSPn  =  quota  share  pool  in  non-CDQ 
area  (as  existing  on  January  31. 
1995) 
RATE  =  SUMcDo/average  of  the  TAC 
(1988-1994)  for  all  CDQ  and  non- 
CDQ  areas. 


TACavf.  =  average  of  the  TAC  (1988- 
1994)  for  CDQ  area 

QSPc  =  quota  share  pool  in  CDQ  area  (as 
existing  on  January  31,  1995) 

CDQjx"  r  =  CDQ  percentage  for  CDQ  area 

SUMf  ,x?  =  sum  ITACavi  xCDQpctI 

SUMtac  =  sum  (TACaviI 

«        •        *        •        • 

|FR  Doc.  9,5-5297  Filed  3-2-95;  8:45  ani| 
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Dated:  February  24.  1995. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
IFR  Doc.  95-5296  Filed  3-2-95;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubilc  of  the  proposed 
issuance  of  mies  and  regtilations.  The 
purpose  of  these  notices  is  to  give  interested 
perwxts  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7CFRPart51 

[Docltet  Numbw  rV-95-302] 

Peaches;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  would  revise  the 
United  States  Standards  for  Grades  of 
Peaches.  The  recommended  revision 
would  bring  the  standards  into 
conformity  with  current  cultural, 
harvesting  and  marketing  practices  by 
revising  the  method  in  which  peaches 
are  sized.  This  would  be  accomplished 
by  changing  the  definition  of 
"diameter"  from  the  shortest  distance  to 
the  greatest  distance.  The  Agricultural 
Marketing  Service  (AMS).  in 
cooperation  with  industry,  and  other 
interested  parties  develops  and 
improves  standards  of  quality, 
condition,  quantity,  grade,  and 
packaging  in  order  to  facilitate 
commerce  by  providing  buyers,  sellers, 
and  quality  assurance  personnel 
uniform  language  and  criteria  for 
describing  various  levels  of  quahty  and 
condition  as  valued  in  the  marketplace. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  May  2. 
1995. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section.  Fresh  Products  Branch.  Fruit 
and  Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  P.O.  Box  96456,  Room  2056 
South  Building,  Washington,  DC  20090- 
6456.  FAX  number  (202)  720-8871. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'Sullivan,  at  the  above  address 
or  call  (202)  720-2185. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  is  issuing 
this  proposed  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  U.S.  Standards  for  Grades  of 
Peaches  will  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses.  In 
addition,  under  the  Agricultural 
Marketing  Act  of  1946.  the  use  of  these 
standards  is  voluntary. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
the  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  United  States  Standards  for 
Grades  of  Peaches  were  last  revised  in 
June  1952.  The  National  Peach  Council 
(NPC).  with  the  support  of  the  Georgia 
Peach  Council,  New  Jersey  Peach 
Promotion  Council.  Inc.,  and  the  South 
Carolina  Peach  Council  and  Promotion 
Board,  Inc..  requested  that  the  standards 
be  revised  in  order  to  bring  them  into 
conformity  with  current  cultural, 
harvesting  and  marketing  practices.  The 
NPC  contends  that  due  to  new  improved 
varieties,  that  changes  to  the  current 
standards  are  necessary. 

Specifically,  the  NPC  requested  that 
the  standards  be  revised  in  regard  to  the 
method  of  sizing  peaches.  Peaches  are 
currently  sized  based  on  the  shortest 


diameter,  which  requires  the  use  of  a 
caliper  or  slotted  sizing  ring.  This 
method  was  adopted  several  years  ago 
when  most  peaches  were  oblong  and 
heavily  sutured.  Industry  research  has 
demonstrated  that  today's  varieties  are 
generally  much  more  round  and  more 
uniform  in  shape  than  older  varieties. 
The  shape  of  peaches  is  similar  to  the 
shape  of  nectarines.  Nectarines  are  sized 
by  using  the  greatest  diameter  of  the 
nectarine,  which  allows  huit  to  be  sized 
using  a  sizing  ring.  Therefore,  peaches 
should  be  sized  on  the  same  basis  as 
nectarines  (greatest  dimension 
measured  at  right  angles  to  a  line  from 
stem  to  blossom  end  of  the  fruit,  using 
a  sizing  ring)  in  order  to  create 
uniformity  in  the  marketplace. 

The  proposed  revision  would  affect 
peaches  that  are  sized  to  a  minimum 
diameter,  which  are  mostly  grown  on 
the  east  coast  and  some  in  the  Midwest. 
This  should  not  affect  peaches  grown  on 
the  west  coast  as  they  are  sized  based  on 
the  marketing  order  917,  consisting  of  a 
weight-count  system. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities,  Food 
grades^fid^tandards.  Fruits.  Nuts. 
Repofmig  and  recordkeeping 
requirements.  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622,  1624. 

2.  In  Part  51,  Subpart— United  States 
Standards  for  Peaches  is  revised  to  read 
as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Peaches 


3.  In  §  51.1216,  paragraph  (c)  is 
revised  to  read  as  follows: 

§51.1216    Size  requirements. 

•        •        •        *        • 

(c)  Diameter  means  the  greatest 
dimension  measured  at  right  angles  to  a 
line  from  stem  to  blossom  end  of  the 
fruit. 


7  CFR  Part  58 
[DA-ei-OlOB] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Monterey  (Monterey  Jack) 
Cheese 

AGENCY:  Agricultural  Marketing  Ser\ice. 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
revise  the  United  States  Standards  for 
Grades  of  Monterey  (Monterey  Jack) 
Cheese.  The  proposed  changes  would 
revise  the  standards  to  recognize 
differences  in  cheese  characteristics 
resulting  from  technological  changes  in 
manufacturing  practices  and  to  more 
accurately  describe  consumer- 
acceptable  product.  The  proposal  would 
expand  the  permissible  range  of  open 
body  characteristics  to  include 
monterey  (monterey  jack)  cheese 
manufactured  using  automated 
equipment.  The  proposal  was  initiated 
at  the  request  of  the  National  Cheese 
Institute  (NCI)  and  was  developed  in 
cooperation  with  NCI  and  other  dairy 
trade  associations. 
DATES:  Comments  should  be  filed  by 
May  2,  1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Director,  Dairy  Division,  Agricultural 
Marketing  Ser\'ice,  U.S.  Department  of 
Agriculture.  Room  2968-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456 
They  will  be  available  for  public 
inspection  at  the  Dairj'  Division  in 
Room  2750-S  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden.  Dairy  Products 
Marketing  Specialist,  Dairj- 
Standardization  Branch,  USDA/ AMS/ 
Dair\'  Division.  Room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202) 720-9383. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they  . 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 


prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  The  Administrator.  Agricultural 
Marketing  Serv-ice,  has  determined  that 
the  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities  because  use  of  the  standards  is 
voluntary  and  the  revisions  would  not 
increase  costs  to  those  utilizing  the 
standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  E.xecutive  Order 
12866. 

To  recognize  differences  in  cheese 
characteristics  resulting  from 
technological  changes  in  the 
manufacture  of  monterey  (monterey 
jack)  cheese  and  to  permit  the 
assignment  of  U.S.  grade  to  cheese 
manufactured  utilizing  this  technology, 
USDA  is  proposing  the  following 
changes  in  the  U.S.  Standards  for 
Grades  of  Monterey  (Monterey  Jack) 
Cheese. 

1.  Expand  Body  and  Texture  Criteria  To 
Permit  U.S.  Grade  Assignment  to 
Monterey  (Monterey  Jack)  Cheese  That 
Contains  Less  Than  Numerous 
Mechanical  Openings 

The  current  U.S.  Standards  for  Grades 
of  Monterey  (Monterey  Jack)  Cheese 
became  effective  in  1973.  When  these 
standards  were  established,  production 
procedures  encouraged  the  formation  of 
numerous  small  mechanical  openings 
evenly  distributed  throughout  the 
cheese.  Since  then,  automated 
manufacturing  processes  have  been 
developed  which  have  altered 
traditional  body  characteristics. 
Monterey  (Monterey  jack)  cheese  that  is 
produced  using  automated  production 
technology  has  resulted  in  cheese  that 
no  longer  exhibits  numerous 
mechanical  openings.  Cheese  produced 
in  this  manner  is  readily  available  and 
is  capturing  an  increasing  share  of  the 
monterey  cheese  market.  Changes  in 
body  characteristics  have  not  altered  the 
flavor  or  reduced  the  useability  of  the 
cheese. 

Changes  in  the  standards  would 
provide  for  the  assignment  of  U.S. 
grades  to  monterey  (monterey  jack) 
cheese  that  contains  less  than  numerous 
mechanical  openings  or  that  may  be 
completely  devoid  of  mechanical 
openings.  These  changes  do  not 
disallow  mechanical  openings  in  cheese 
produced  using  traditional  production 
methods. 


2.  Modify  the  Body  Characteristics  by 
Allowing  "Very  Slight  Weak"  in  U.S. 
Grade  AA  Monterey  (Monterey  Jack) 
Cheese 

Compositional  standards  permit 
monterey  (monterey  jack)  cheese  to 
contain  up  to  44  percent  moisture. 
Cheese  that  contains  this  moisture 
content  is  classified  as  a  semisoft 
cheese.  A  very  slight  weak  body  is  an 
acceptable  characteristic  in  this  class  of 
cheese.  The  proposal  would  add  "very 
sUght  weak"  to  the  Ust  of  permissible 
body  characteristics  for  U.S.  Grade  AA 
Monterey  (Monterey  Jack)  Cheese. 

3.  Increase  the  Minimum  Aging  Period 
Before  Monterey  (Monterey  Jacl;) 
Cheese  Can  Be  Graded  From  5  to  10 
Days 

In  order  to  accurately  evaluate  cheese 
quality,  the  cheese  must  have  completed 
an  aging  period  during  which  quality 
characteristics  develop.  With  the 
exception  of  the  U.S.  grade  standards  for 
monterey  (monterey  jack)  cheese,  which 
stipulate  a  minimum  5-day  aging 
period,  all  other  U.S.  grade  standards  for 
various  varieties  of  cheese  require  this 
aging  period  to  be  at  least  10  days. 
Changes  proposed  herein  would 
increase  the  accuracy  in  determining 
U.S.  grade  by  allowing  cheese  quality 
characteristics  to  develop  to  a  greater 
extent.  Also,  this  change  would  provide 
consistency  with  the  age  requirements 
prescribed  for  other  types  of  cheese. 

4.  Permit  the  Use  of  Safe  and  Suitable 
Antimycotics  on  the  Surface  of 
Monterey  (Monterey  Jack)  Cheese,  as 
Sanctioned  by  the  Food  and  Drug 
Administration 

The  Food  and  Drug  Administration 
(FDA)  has  amended  the  Standards  of 
Identity  for  Monterey  (Monterey  Jack) 
Cheese  (21  CFR  Part  133,  Cheese  and 
Related  Cheese  Products."  as  issued  by 
the  Food  and  Drug  Administration)  to 
permit  the  use  of  antimycotics  on  the 
surface  of  the  cheese.  The  National 
Cheese  Institute,  a  trade  association 
representing  U.S.  cheese  manufactiu^rs. 
had  petitioned  FD.\  to  permit  the 
broader  use  of  safe  and  suitable 
antimycotics.  Previously,  use  was 
permitted  only  on  cuts  and  slices  in 
consumer-size  packages  for  a  niunber  of 
standardized  cheeses. 

Provision  for  the  use  of  antimycotics 
would  be  beneficial  in  preventing  or 
inhibiting  mold  development  on  the 
surface  of  monterey  (monterey  jack) 
cheese. 

5.  Redefine  Packaging  Requirements 

Proposed  changes  in  packaging 
requirements  would  provide  greater 
clarity  and  expand  the  types  of 
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packaging  methods  permitted.  The 
general-type  packaging  requirements 
outlined  in  this  proposed  revision 
would  recognize  the  packaging  methods 
(such  as  rinded  and  paraffm-dipped, 
rindless  and  wrapped,  and  rindless  and 
parafHn-dipped)  that  are  used  in  the 
cheese  industry  today,  and  would 
provide  latitude  for  future 
developments  in  packaging  technology. 

6.  Update  the  Terminology  and  Format 
of  the  Standards 

The  current  U.S.  Standards  for  Grades 
of  Monterey  (Monterey  Jack)  Cheese 
were  established  in  1973.  Since  that 
time,  changes  in  terminology  and 
formatting  of  standards  have  taken 
place.  The  proposal  would  update  the 
standards  to  provide  consistency  among 
the  various  U.S.  grade  standards  for 
cheeses. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairy  products  are  free  to  choose 
whether  or  not  to  use  these  grade 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identify  the  degree  of  quality  in  the 
various  products.  Quality  in  general 
refers  to  usefulness,  desirability,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  monterey 
(monterey  jack)  cheese  is  officially 
graded,  the  USDA  regulations  and 
standards  governing  the  grading  of 
manufactured  or  processed  dairy 
products  are  used.  These  regulations 
also  require  a  charge  for  the  grading 
service  provided  by  USDA.  The  Agency 
believes  this  proposal  would  more 
accurately  identify  the  useful  quality 
characteristics  of  monterey  (monterey 
jack)  cheese. 

List  of  Subiects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards,  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087.  as 
amended:  7  U.S.C  1621-1627,  unless 
otherwise  noted. 

2.  hfi  Part  58,  Subpart  I— United  States 
Standards  for  Grades  of  Monterey 
(Monterey  )ack)  Cheese  is  revised  to 
read  as  follows: 


Subpart  I— United  States  Standards  for 
Grades  of  Monterey  (Monterey  Jack) 
Cheese 

Definitions 

Sec. 

.SB. 246.')    Monterey  (Monterey  Jack)  i;heese. 

.58.2466    Types  of  surface  protection. 

U.S.  Grades 

58.2467  Nomenclature  of  U.S.  grades. 

58.2468  Basis  for  determination  of  l>.S. 
grade. 

58.2469  SpeciHcations  for  U.S.  grades. 

58.2470  U.S.  grade  not  assignable. 

Explanation  of  Term.s 

58.2471  Explanation  of  terms. 

Subpart  I — United  States  Standards  for 
Grades  of  Monterey  (Monterey  Jack) 
Cheese' 

Definitions 

§  58.2465    Monterey  (Monterey  Jack) 
ctieese. 

Monterey  (Monterey  Jack)  cheese  is 
cheese  made  by  the  monterey  process  or 
by  any  other  procedure  whidi  produces 
a  finished  cheese  having  the  same 
organoleptic,  physical,  and  chemical 
properties  as  the  cheese  produced  by 
the  monterey  process.  The  cheese  is 
made  from  pasteurized  cow's  milk.  It 
may  contain  added  common  salt  and 
contains  not  more  than  44  percent 
moisture,  its  total  solids  content  is  not 
less  than  50  percent  milkfat,  and  it 
conforms  to  the  applicable  provisions  of 
21  CFR  Part  133,  "Cheeses  and  Related 
Cheese  Products,"  as  issued  by  the  Food 
and  Drug  Administration. 

§  58.2466    Types  of  surtace  protection. 

The  following  are  the  types  of  surface 
protection  for  monterey  (monterey  jack) 
cheese: 

(a)  Rinded  and  paraffin-dipped. 
The  cheese  that  has  formed  a  rind  is 

dip(>ed  in  a  refmed  paraffln,  amorphous 
wax,  microcrystalline  wax,  or  other 
suitable  substance.  Such  coating  is  a 
continuous,  unbroken,  and  uniform  film 
adhering  tightly  to  the  entire  surface  of 
the  cheese  rind. 

(b)  Rindless. 

(1)  Wrapped.  The  cheese  is 
completely  enveloped  in  a  tight-fitting 
wTapper  or  other  protective  covering, 
which  is  sealed  with  sufficient  overlap 
or  satisfactory  closure.  The  wrapper  or 
covering  shall  not  impart  color  or 
objectionable  taste  or  odor  to  the  cheese. 
The  wrapper  or  covering  shall  be  of 
sufficiently  low  permeability  to  air  so  as 
to  prevent  the  formation  of  a  rind. 


*  Compliance  with  the  standards  in  this  Subpart 
does  not  excuse  failure  to  comply  with  the 
provisions  of  the  Federal  Food,  Drug  and  Cosmetic 
Act. 
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(2)  Paraffin-dipped.  The  cheese  is 
dipped  in  a  refined  paraffin,  amorphous 
wax,  microcrystalline  wax.  or  other 
suitable  substance.  The  paraffin  shall  be 
applied  .'to  that  it  is  continuous, 
unbroken,  and  uniformly  adheres  tightly 
to  the  entire  surface.  If  a  wrapper  or 
coating  is  applied  to  the  cheese  prior  to 
paraffin  dipping,  it  shall  completely 
envelop  the  cheese  and  not  impart  color 
or  objectionable  taste  or  odor  to  the 
cheese. 

(c)  If  antimycotics  are  used,  they  shall 
be  used  in  accordance  with  the 
provisions  of  Food  and  Drug 
Administration  regulations  (21  CFR  part 
133). 

U.S.  Grades 

§  58.2467    Nomenclature  of  U.S.  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 

(a)  U.S.  Grade  AA. 

(b)  U.S.  Grade  A. 

(c)  U.S.  Grade  B. 

§  58.2468    Basis  for  determination  of  U.S. 
grade." 

(a)  The  cheese  shall  be  graded  no 
sooner  than  10  days  of  age. 

(b)  The  rating  of  each  quality  factor 
shall  be  established  on  the  basis  of 
characteristics  present  in  any  vat  of 
cheese. 

(c)  The  U.S.  grades  of  monterey 
(monterey  jack)  cheese  are  determined 
on  the  basis  of  rating  the  following 
quality  Actors: 

(1)  Flavor. 

(2)  Body  and  Texture. 

(3)  Color. 

(4)  Finish  and  Appearance. 

(d)  The  final  U.S.  grade  shall  be 
determined  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality  factors. 

§  58.2469    Specifications  for  U.S.  grades. 

The  general  requirements  for  the  U.S. 
Grades  of  Monterey  (Monterey  Jack) 
Cheese  are  as  follows: 

(a)  U.S.  Grade  AA.  U.S.  Grade  AA 
Monterey  (Monterey  Jack)  Cheese  shall 
conform  to  the  following  requirements 
(See  Tables  I,  II,  in,  and  IV  of  this 
section): 

(1)  Flavor.  The  cheese  shall  possess  o 
fine  and  highly  pleasing  monterey 
(monterey  jack)  cheese  flavor  which  is 
free  from  undesirable  tastes  and  odors 
or  may  be  lacking  in  flavor 
development.  The  cheese  may  possess  o 
very  slight  acid  or  feed  flavor.  See  Tabl«» 
I  of  this  section. 

(2)  Body  and  Texture.  A  plug  drawn 
from  the  cheese  .shall  be  reasonably 
firm.  Dependent  upon  the  method  of 
manufacture,  a  satisfactory  plug  may 
exhibit  evenly  distributed  small 
mechanical  openings  or  a  close  body 


The  cheese  shall  be  free  from  sweet 
holes,  yeast  holes,  or  other  gas  holes. 
The  body  may  be  very  slightly  weak, 
and  the  texture  may  be  definitely  curdy. 
See  Table  II  of  this  section. 

(3)  Color.  The  color  shall  be  natural, 
uniform,  and  bright.  See  Table  III  of  this 
section. 

(4)  Finish  and  appearance. 

(i)  Rinded  and  paraffin-dipped.  The 
bandage  shall  be  evenly  placed  over  the 
entire  surface  of  the  cheese  and  be  free 
itom  uimecessary  overlapping  and 
vmnkles,  and  not  burst  or  torn.  The  rind 
shall  be  sound,  firm,  smooth,  and 
provide  good  protection  to  the  cheese. 
The  surface  shall  be  smooth,  bright,  and 
have  a  good  coating  of  wax  or  coating 
of  paraffin  that  adheres  firmly  to  all 
surfaces.  The  cheese  shall  be  free  from 
mold  under  the  paraffin.  The  cheese 
shall  be  free  from  high  edges,  huffing,  or 
lopsidedness,  but  may  possess  soiled 
surface  to  a  very  slight  degree.  See  Table 
rv  of  this  section. 

(ii)  Rindless  and  wrapped.  The 
wrapper  or  covering  shall  be  practically 
smooth  and  properly  sealed  with 
adequate  overlapping  at  the  seams  or 
sealed  by  any  other  satisfactory  type  of 
closure.  The  wrapper  or  covering  shall 
be  neat  and  shall  adequately  and 
securely  envelop  the  cheese,  but  may  be 
slightly  wrinkled.  Allowance  should  be 
made  for  slight  vmnkles  caused  by 
crimping  or  sealing  when  vacuum 
packaging  is  used.  The  cheese  shall  be 
free  from  mold  under  the  wrapper  or 
covering  and  shall  not  be  huffed  or 
lopsided.  See  Table  IV  of  this  section. 

(iii)  Rindless  and  paraffin-dipped. 
The  cheese  surface  shall  be  smooth, 
bright,  and  have  a  good  coating  of 
paraffin  that  adheres  firmly.  If  a 
wrapper  or  coating  is  applied  prior  to 
paraffin  dipping,  it  shall  completely 
envelop  the  cheese.  The  cheese  shall  be 
free  from  high  edges,  huffing, 
lopsidedness,  or  mold.  The  cheese  may 
possess  soiled  surface  to  a  very  slight 
degree.  The  wrapper  may  be  wrinkled  to 
a  slight  degree.  See  Table  IV  of  this 
section. 

(b)  U.S.  Grade  A.  U.S.  Grade  A 
Monterey  (Monterey  Jack)  Cheese  shall 
conform  to  the  following  requirements 
(See  Tables  I.  II,  III,  and  IV  of  this 
section): 

(1)  Flavor.  The  cheese  shall  possess  a 
pleasing  monterey  (monterey  jack) 
cheese  flavor  which  is  free  from 
undesirable  tastes  and  odors;  or  may  be 
lacking  in  flavor  development.  The 
cheese  may  possess  bitter  or  flat  flavor 
to  a  very  slight  degree;  and  acid  or  feed 
flavor  to  a  slight  degree.  See  Table  I  of 
this  section. 

(2)  Body  and  texture.  A  plug  drawn 
from  the  cheese  shall  be  reasonably 


firm.  Dependent  upon  the  method  of 
manufacture,  a  satisfactory  plug  may 
exhibit  evenly  distributed  mechanical 
openings  or  a  close  body.  The  plug  shall 
be  free  from  sweet  holes,  yeast  holes,  or 
other  gas  holes.  The  body  and  texture 
may  be  very  slightly  weak  or  loosely 
knit,  and  definitely  curdy.  See  Table  II 
of  this  section. 

(3)  Color.  The  color  shall  be  natural, 
fairly  uniform,  and  bright.  The  cheese 
may  possess  wavtness  to  a  very  slight 
degree.  See  Table  III  of  this  section. 

(4)  Finish  and  appearance. 

(i)  Rinded  and  paraffin-dipped.  The 
bandage  shall  be  evenly  placed  over  the 
entire  surface  of  the  cheese  and  not  be 
burst  or  torn.  The  rind  shall  be  sound, 
firm,  smooth,  and  provide  good 
protection  to  the  cheese.  The  surface 
shall  be  practically  smooth,  bright,  and 
have  a  good  coating  of  paraffin  that 
adheres  firmly  to  all  surfaces.  The 
cheese  shall  be  free  from  mold  under 
the  paraffin.  The  cheese  may  possess  the 
following  characteristics  to  a  very  slight 
degree:  Soiled  surface  or  surface  mold; 
and  to  a  slight  degree:  High  edges, 
irregular  press  cloth,  lopsided,  or  rough 
surface.  See  Table  IV  of  this  section. 

(ii)  Rindless  and  wrapped.  The 
wrapper  or  covering  shall  be  practically 
smooth,  properly  sealed  with  adequate 
overlapping  at  the  seams  or  sealed  by 
any  other  satisfactory  type  of  closure. 
The  wrapper  or  covering  shall  be  neat 
and  adequately  and  securely  envelop 
the  cheese  but  may  be  shghtly  wrinkled. 
Allowance  should  be  made  for  slight 
wrinkles  caused  by  crimping  or  sealing 
when  vacuum  packaging  is  used.  The 
cheese  shall  be  free  from  mold  under 
the  wrapper  or  covering  and  shall  not  be 
huffed  but  may  possess  to  a  slight 
degree:  High  edges,  irregular  press  cloth, 
lopsided,  or  rough  surface.  See  Table  IV 
of  this  section. 

(iii)  Rindless  and  paraffin-dipped. 
The  cheese  surface  shall  be  bright  and 
have  a  good  coating  of  paraffin  that 
adheres  firmly.  If  a  wrapper  or  coating 
is  applied  prior  to  paraffin  dipping,  it 
shall  completely  envelop  the  cheese  and 
have  a  good  coating  of  paraffin  that 
adheres  firmly.  The  cheese  may  possess 
soiled  surface  to  a  very  slight  degree  but 
shall  be  free  from  mold,  and  it  may 
possess  to  a  slight  degree:  High  edges, 
irregular  press  cloth,  lopsided,  rough 
surface,  or  wrinkled  wrrapper  or 
covering.  See  Table  IV  of  this  section. 

(c)  U.S.  Grade  B.  U.S.  Grade  B 
Monterey  (Monterey  Jack)  Cheese  shall 
conform  to  the  following  requirements 
(See  Tables  I,  II,  HI,  and  IV  of  this 
section): 

(1)  Flavor.  The  cheese  may  possess  a 
fairly  pleasing  monterey  (monterey  jack) 
cheese  flavor;  or  it  may  be  lacking  in 


flavor  development.  The  cheese  may 
possess  onion  or  sour  flavor  to  a  very 
slight  degree;  bamy,  bitter,  flat,  fruity, 
malty,  old  milk,  rancid,  utensil,  weedy, 
whey-taint,  or  yeasty  flavor  to  a  slight 
degree;  and  acid  or  feed  flavor  to  a 
definite  degree.  See  Table  I  of  this 
section. 

(2)  Body  and  texture.  A  plug  drawn 
from  the  cheese  shall  be  moderately 
firm.  Dependent  upon  the  method  of 
manufacture,  a  satisfactory  plug  may 
exhibit  mechanical  openings  or  a  close 
body.  The  cheese  may  possess  the 
following  characteristics  to  a  slight 
degree:  Coarse,  corky,  cnmibly,  gassy, 
loosely  knit,  mealy,  pasty,  short,  slitty, 
sweet  holes,  or  weak;  and  the  following 
to  a  definite  degree:  Curdy.  See  Table  II 
of  this  section. 

(3)  Color.  The  cheese  may  possess  the 
following  characteristics  to  a  slight 
degree:  Acid-cut,  dull,  faded,  mottled, 
salt  spots,  unnatural,  or  wavy.  In 
addition,  rindless  monterey  cheese  may 
have  a  bleached  surface  to  a  slight 
degree.  See  Table  III  of  this  secUon. 

14)  Finish  and  appearance. 

(i)  Rinded  and  paraffin-dipped.  The 
bandage  shall  be  placed  over  the  entire 
surface  of  the  cheese  and  may  be 
imeven  and  wrinkled,  but  not  burst  or 
torn.  The  rind  shall  be  reasonably  sound 
and  free  from  soft  spots,  rind  rot,  cracks, 
or  openings  of  any  kind.  The  surface 
may  be  rough  and  unattractive  but  shall 
possess  a  fairly  good  coating  of  paraffin. 
The  paraffin  may  be  scaly  or  blistered, 
with  very  slight  mold  under  the  bandage 
or  paraffin,  but  there  shall  be  no 
indication  that  mold  has  entered  the 
cheese.  The  cheese  may  possess  the 
following  characteristics  to  a  sUght 
degree:  Checked  rind,  defective  coating, 
soiled  surface,  sour  rind,  surface  mold, 
or  weak  rind;  and  to  a  definite  degree: 
High  edges,  irregular  press  cloth, 
lopsided,  or  rough  surface.  See  Table  IV 
of  this  section. 

(ii)  Rindless  and  wrapped.  The 
wrrapper  or  covering  shall  be  unbroken 
and  shall  adequately  and  securely 
envelop  the  cheese.  The  following  may 
be  present  to  a  very  slight  degree:  Mold 
under  the  wrapper  but  not  «ntering,the 
cheese;  to  a  slight  degree:  Soiled  surface 
or  surface  mold;  and  to  a  definite 
degree:  High  edges,  irregular  press  cloth, 
lopsided,  rough  surface,  or  wrinkled 
wrapper  or  cover.  See  Table  IV  of  this 
section. 

(iii)  Rindless  and  paraffin-dipped. 
The  wrapper  or  coating  applied  prior  to 
paraffin  dipping  shall  adequately  and 
securely  envelop  the  cheese  and  have  a 
coating  of  paraffin  that  adheres  firmly  to 
the  cheese  wrapper  and  shall  be 
unbroken  but  may  be  definitely 
wrinkled.  The  paraffin  may  be  scaly  or 
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blistered,  with  very  slight  mold  under 
the  paraffin,  but  there  shall  be  no 
indication  that  mold  has  entered  the 
cheese.  The  cheese  may  possess  the 


following  characteristics  to  a  sUght  press  cloth,  lopsided,  rough  surface,  or 

degree:  Defective  coating,  soiled  surface,  wrinkled  wrapper  or  covering.  See 

or  surface  mold;  and  the  following  to  a  Table  IV  of  this  section, 
definite  degree:  High  edges,  irregular 


Table  I.— Classification  of  Flavor  With  Corresponding  U.S.  Grade 


Flavor  characteristics 

aa 

A 

B 

Acid                         

VS 
VS 

S 
VS 

s 

VS 

D 

Bsfny 

S 

Bitter '. 

S 

Peed                 

D 

Rat               _ 

S 

Fnjitv  

S 

Matty                  

S 

Old  mill<  

s 

Onion                            .'. 

VS 

Rancid  . — » ~ 

Sour « - 

Uter^il     

S 

VS 

S 

Weedy            

S 

Whev — taint ~ 

s 

Yeasty                        

s 

(— )  -  Not  pemiitted  VS  =  Very  Slight  S  >  Slight  D  =  Definite. 

Table  ll.— Classification  of  body  and  Texture  With  Corresponding  U.S.  Grade 


Body  and  texture  characteristics 


Coarse  .. 
Corky  .... 
CrurntAy 
Curdy 


Gassy  

Loosety  tmit 

Meaty  

Pasty ~ 

Short 

Slitty 

Sweet  holes 
Weak  


AA 


VS 


D 
VS 


VS 


(— )  -  Not  permitted  VS  =  Very  Slight  S  =  Slight  D  »  Definite. 

Table  III.— Classification  of  Color  With  Corresponding  U.S.  Grade  . 


Cokx  characteristRs 

AA 

A 

B 

Acid-cut 

— 

, 

VS 

S 
S 
S 
S 
S 
S 
S 

Bleached  surface  (rindtessl    : 

Dull  or  faded       

Mottled  

Salt  spots 

Unnatural 

Wavy 

(— )  -  Not  permitted  VS  =  Very  Slight  S  =  Slight  D  =  Definite.  , 

Table  IV.— Classification  of  Finish  and  Appearance  With  Corresponding  U.S.  Grade 


Finish  and  appearance  characteristics 

Rindless: 

Defective  coating  (parafTin-dipped:  scaly,  blistered,  and  checked)  . 

High  edges 

Irregular  press  ck>th  (uneven,  wrinkled,  and  improper  overlapping) 

Lopsided 

MokJ  under  wrapper  or  covering 

Rough  surface 

Soiled  surface 

Soiled  surface  (paraffin-dipped) 

Surface  mokJ 

Wrinkled  wrapper  or  covering 


AA 


VS 
S 


S 
S 
S 

S 

VS 

S 


S 
D 
D 

D 

VS 
D 
S 

s 
s 

D 


Table  IV.— Classification  of  Finish  and  Appearance  With  Corresponding  U.S.  Grade— Continued 


Finish  and  appearance  characteristics 


Rinded: 

Checked  rind 

Defective  coating  (scaly,  t>listered,  and  checked)  

High  edges 

Irregular  press  cloth  (uneven,  wrinkled,  and  improper  overlapping) 

LopsWed 

Mow  under  paraffin 

Rough  surface 

Soiled  surface 

Sour  rind 

Surface  mold 

Weak  rind 


(— )  =  Not  permitted  VS  =  Very  Slight  S  =  Slight  D  =  Definite. 


AA 


VS 


S 
S 

s 
s 

VS 
VS 


S 
S 

D 

D 

D 

VS 

D 

S 

S 

S 

S 


§  58.2470    U.S.  grade  not  assignable. 

Monterey  (Monterey  Jack)  cheese 
shall  not  be  assigned  a  U.S.  grade  for 
one  or  more  of  the  following  reasons: 

(a)  The  cheese  fails  to  meet  or  exceed 
the  requirements  for  U.S.  Grade  B. 

(b)  The  cheese  is  produced  in  a  plant 
that  is  rated  ineligible  for  USDA  grading 
service  or  is  not  USDA-approved. 

Explanation  of  Terms 

§  58.2471    Explanation  of  terms. 

(a)  With  respect  to  types  of  surface 
protection: 

(1)  Paraffin.  Rehned  parafhn, 
amorphous  wax,  microcrystalline  wax, 
or  any  combination  of  such  or  any  other 
suitable  substance. 

(2)  Paraffin  dipped.  Cheese  that  has 
been  coated  with  paraffin. 

(3)  Rind.  A  hard  coating  caused  by  the 
dehydration  of  the  surface  of  the  cheese. 

(4)  Rinded.  A  protection  developed  by 
the  formation  of  a  rind. 

(5)  Rindless.  Cheese  which  has  not 
formed  a  rind  due  to  the  impervious 
type  of  wrapper,  covering,  or  container, 
enclosing  the  cheese. 

(6)  Wrapped.  Cheese  that  has  been 
covered  with  a  transparent  or  opaque 
material  (plastic  film  type  or  foil)  next 
to  the  surface  of  the  cheese. 

(7)  Wrapper  or  covering.  A  plastic 
film  or  foil  material  next  to  the  surface 
of  the  cheese,  used  as  an  enclosure  or 
covering  of  the  cheese. 

(b)  With  respect  to  flavor: 

(1)  Very  slight.  Detected  only  upon 
very  critical  examination. 

(2)  Slight.  Detected  only  upon  critical 
examination. 

(3)  Definite.  Not  intense  but 
detectable. 

(4)  Undesirable.  Those  hsted  in  excess 
of  the  intensity  permitted  or  those 
characterizing  flavors  not  listed. 

(5)  Acid.  Sharp  and  puckery  to  the 
taste,  characteristic  of  lactic  acid. 

(6)  Barny.  A  flavor  characteristic  of 
the  odor  of  a  poorly  ventilated  cow 
bam. 


(7)  Bitter.  Distasteful,  similar  to  the 
taste  of  quinine. 

(8)  Feed.  Feed  flavors  (such  as  alfalfa, 
sweetclover,  silage,  or  similar  feed)  in 
milk  which  have  carried  through  into 
the  cheese. 

(9)  Flat.  Insipid,  practically  devoid  of 
any  characteristic  monterey  (monterey 
jack)  cheese  flavor. 

(10)  Fruity.  A  fermented,  sweet,  fruit- 
like  flavor  resembling  apples. 

(11)  Lacking  in  flavor  development. 
No  undesirable  and  very  little,  if  any, 
monterey  (monterey  jack)  cheese  flavor 
development. 

(12)  Malty.  A  distinctive,  harsh  flavor 
suggestive  of  malt. 

(13)  Old  milk.  Lacks  freshness. 

(14)  Onion.  A  flavor  recognized  by  the 
peculiar  taste  and  aroma  suggestive  of 
its  name.  Present  in  milk  or  cheese 
when  the  cows  have  eaten  onions, 
garlic,  or  leeks. 

(15)  Rancid.  A  flavor  suggestive  of 
rancidity  or  butyric  acid;  sometimes 
associated  with  bitterness. 

(16)  Sour.  An  acid,  pungent  flavor 
resembling  vinegar. 

(17)  Utensil.  A  flavor  that  is 
suggestive  of  improper  or  inadequate 
washing  and  steriUzation  of  milking 
machines,  utensils,  or  factory 
equipment. 

(18)  Weedy.  A  flavor  present  in  cheese 
when  cows  have  eaten  weedy  hay  or 
grazed  on  weed-infested  pasture. 

(19)  Whey-taint.  A  slightly  acid  flavor 
characteristic  of  fermented  whey. 

(20)  Yeasty.  A  flavor  indicating  yeast 
fermentation. 

(c)  With  respect  to  body  and  texture: 

(1 )  Very  slight.  Detected  only  upon 
very  critical  examination  and  present 
only  to  a  minute  degree. 

(2)  Slight.  Barely  identifiable  and 
present  only  to  a  sm.all  degree. 

(3)  Definite.  Readily  identifiable  and . 
present  to  a  substantial  de^ee. 

(4)  Coarse.  Feels  rough,  dry,  and 
sandy. 

(5)  Corky.  Hard,  tough,  over-firm 
cheese  which  does  not  readily  break 


dovm  when  rubbed  between  the  thumb 
and  fingers. 

(6)  Crumbly.  Tends  to  fall  apart  when 
rubbed  between  the  thumb  and  fingers. 

(7)  Curdy.  Smooth  but  firm;  when 
worked  between  the  fingers  is  rubbery 
and  not  waxy  or  broken  down. 

(8)  Firm.  Feels  solid,  not  soft  or  weak. 

(9)  Gassy.  Gas  holes  of  various  sizes 
and  may  be  scattered. 

(10)  Loosely  knit.  Curd  particles 
which  are  not  well-matted  and  fused 
together. 

(11)  Mealy.  Short  body,  does  not  mold 
well  and  looks  and  feels  like  com  meal 
when  mbbed  between  the  thumb  and 
fingers. 

(12)  Mechanical  openings.  Irregular 
shaped  openings  that  are  caused  by 
variations  in  make  procedure  and  not 
caused  by  gas  fermentation. 

(13)  Pasty.  Is  usually  a  weak  body  and 
when  the  cheese  is  rubbed  between  the 
thimib  and  fingers  becomes  sticky  and 
smeary. 

(14)  Pinny.  Numerous  very  small  gas 
holes. 

(15)  Reasonably  firm.  Somewhat  less 
firm  but  not  to  the  extent  of  being  weak. 

(16)  Short.  No  elasticity  in  the  cheese 
plug  and  whrn  rubbed  between  the 
thumb  and  fiiigers,  the  cheese  tends 
toward  mealiness. 

(17)  Slitty.  Narrow,  elongated  slits 
generally  associated  with  a  cheese  that 
is  gassy  or  yeasty.  These  slits  may 
sometimes  be  referred  to  as  "fish-eyes." 

(18)  Sweet  holes.  Spherical  gas  holes 
which  are  glossy  in  appearance  and 
usually  about  the  size  of  BB  shots. 
These  gas  holes  are  sometimes  referred 
to  as  "shot  holes." 

(19)  Weak.  The  cheese  plug  is  soft  but 
is  not  necessarily  sticky  like  a  pasty 
cheese  and  requires  little  pressure  to 
crush. 

(d)  With  respect  to  color: 

(1)  Very  slight.  Detected  only  upon 
very  critical  examination  and  present 
only  to  a  minute  degree. 

(2)  Slight.  Barely  identifiable  and 
present  only  to  a  small  degree. 
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(3)  Acid-cut.  A  bleached  or  faded 
color  which  sometimes  varies 
throughout  the  cheese  and  appears  most 
often  around  mechanical  openings. 

(4)  Bleached  surface.  A  faded  color 
beginning  at  the  surface  and  progressing 
inward. 

(5)  Dull  or  faded.  A  color  condition 
lacking  in  luster  or  translucency. 

(6)  Mottled.  Irregular  shaped  spots  or 
blotches  in  which  portions  are  not 
uniform  in  color.  Also  an  unevenness  of 
color  due  to  combining  the  curd  from 
two  different  vats,  sometimes  referred  to 
as  "mixed  curd." 

(7)  Natural.  White  to  light  cream  in 
color. 

(8)  Salt  spots.  Large  light-colored 
spots  or  areas. 

(9)  Unnatural.  Any  color  which  is  not 
white  to  light  cream. 

(10)  Wavy.  An  unevenness  of  color 
which  appears  as  layers  or  waves. 

(e)  With  respect  to  finish  and 
appearance: 

(1)  Very  slight.  Detected  only  upon 
very  critical  examination  and  pfesent  to 
a  minute  degree. 

(2)  Slight.  Barely  identifiable  and 
present  to  a  small  degree. 

(3)  Definite.  Readily  identifiable  and 
present  to  a  substantial  degree. 

(4)  Adequately  and  securely 
enveloped.  The  wrapper  or  covering  is 
properly  sealed  and  entirely  encloses 
the  cheese  with  sufficient  adherence  to 
the  surface  of  the  cheese  to  protect  it 
from  contamination  or  dehydration. 

(5)  Bandage.  Cheese  cloth  used  to 
wrap  cheese  prior  to  dipping  in  paraffin. 

(6J  Bandage  evenly  placed.  Placement 
of  the  bandage  so  that  it  completely 
envelops  the  cheese  and  overlaps  evenly 
about  one  inch. 

(7)  Bright  surface.  Clean,  glossy 
surface. 

(8)  Burst  or  torn  bandage.  A  severance 
of  the  bandage  usually  occurring  at  the 
side  seam;  or  when  the  bandage  is 
otherwise  snagged  or  broken. 

(9)  Checkearind.  Numerous  small 
cracks  or  breaks  in  the  rind  which 
sometimes  follows  the  outline  of  curd 
particles. 

(10)  Defective  coating.  A  brittle 
coating  of  paraffin  that  breaks  and  peels 
off  in  the  form  of  scales  or  flakes;  flat 

or  raised  blisters  or  bubbles  under  the 
surface  of  the  paraffin;  checked  paraffin, 
including  cracks,  breaks  or  hairline 
checks  in  the  paraffin  or  coating  of  the 
cheese. 

(11)  Finn  sound  rind.  A  rind 
possessing  a  firmness  and  thickness  (not 
easily  dented  or  damaged)  consistent 
with  the  size  of  the  cheese  and  which 

is  dry,  smooth,  and  closely  knit, 
sufficient  to  protect  the  interior  quality 
from  external  defects;  free  from  checks, 
cracks,  breaks,  or  soft  spots. 


(12)  High  edge.  A  rim  or  ridge  on  the 
side  of  the  cheese. 

(13)  Huffed.  A  block  of  cheese  which 
is  swollen  because  of  gas  fermentation. 
The  cheese  becomes  rounded  or  oval  in 
shape  instead  of  having  flat  surfaces. 

(14)  Irregular  press  cloth.  Press  cloth 
improperly  placed  in  the  hoop  resulting 
in  too  much  press  cloth  on  one  end  and 
insufficient  on  the  other  causing 
overlapping;  wrinkled  and  loose  fitting. 

(15)  Lopsided.  One  side  of  the  cheese 
is  higher  than  the  other  side. 

(16)  Mold  under  bandage  and 
paraffin.  Mold  spots  or  areas  under  the 
paraffin. 

(17)  Mold  under  wrapper  or  covering. 
Mold  spots  or  areas  under  the  wrapper 
or  covering. 

(18)  Hind  rot.  Soft  spots  on  the  rind 
that  have  become  discolored  and  are 
decayed  or  decomposed. 

(19)  Rough  Surface.  Lacks 
smoothness. 

(20)  Smooth  surface.  Not  rough  or 
uneven. 

(21)  Soft  spots.  Areas  soft  to  the  touch 
and  which  are  usually  faded  and  moist. 

(22)  Soiled  surface.  Milkstone,  rust 
spots,  or  other  discoloration  on  the 
surface  of  the  cheese. 

(23)  Sour  rind.  A  fermented  rind 
condition,  usually  confined  to  the  faces 
of  the  cheese. 

(24)  Surface  mold.  Mold  on  the 
exterior  of  the  paraffin  or  wrapper. 

(25)  Wax  or  paraffin  that  adheres 
firmly  to  the  surface  of  the  cheese.  A 
coating  with  no  cracks,  breaks,  or  loose 
areas. 

(26)  Weak  rind.  A  thin  rind  which 
possesses  little  or  no  resistance  to 
pressure. 

Dated:  February  24, 1995. 
Kenneth  C.  Clayton. 

Acting  Administrator. 
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Interpretive  Rulings 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
revise  the  interpretive  rulings  that 


appear  in  part  7  of  title  12.  This 
proposal,  another  component  of  the 
OCC's  Regulation  Review  Program, 
updates  and  streamlines  OCC 
regulations  and  seeks  to  eliminate 
regulatory  requirements  that  impose 
ineffective,  inefficient  and  costly 
regulatory  burdens  on  national  banks. 
This  proposal  clarifies,  revises,  and 
reorganizes  existing  interpretive  rulings, 
eliminates  rulings  that  are  obsolete, 
adds  interpretive  rulings  to  address  new 
issues,  and  transfers  some  interpretive 
rulings  to  other  parts  of  title  12. 
DATES:  Comments  must  be  received  by 
May  2,  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
250  E  Street,  SW,  Washington,  DC 
20219,  Attention:  Docket  No.  95-04. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  E.  Feldstein,  Senior  Attorney, 
Jacqueline  L.  Lussier,  Senior  Attorney, 
or  Laurie  P.  Sears,  Attorney,  Legislative 
and  Regulatory  Activities  Division. 
(202) 874-5090. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  proposes  to  revise  and 
reorganize  12  CFR  part  7  in  connection 
with  its  Regulation  Review  Program 
(Program).  The  goal  of  the  Program  is  to 
review  all  of  the  OCC's  rules  and 
regulations  to  eliminate  regulatory 
requirements  that  impose  ineffective, 
inefficient  and  costly  regulatory  burdens 
on  national  banks,  which  do  not 
contribute  significantly  to  maintaining 
safety  and  soundne'ss,  and  to  revise 
rules  that  do  not  effectively  advance  the 
OCC's  other  goals  and  statutory 
responsibilities.  The  proposal  is  also 
intended  to  clarify  and  supplement  the 
interpretive  rulings  where  necessary. 

Part? 

Part  7  is  a  collection  of  interpretive 
rulings,  some  of  which  date  back  several 
decades.  Prior  to  1971  these  interpretive 
rulings  were  not  codified  in  the  Code  of 
Federal  Regulations.  When  part  7  was 
originally  introduced  in  the  Federal 
Register,  the  OCC  characterized  the  new 
part  7  simply  as  a  collection  of 
interpretive  rulings  that  merited 
publication  in  order  to  be  available  to 
the  general  population." 


>  The  preamble  to  the  original  publication.  36  FR 
17000.  Aug.  26. 1971,  introduced  part  7  as  follows: 

These  rulings,  which  interpret  and  apply  the  laws 
and  regulations  relating  to  national  banks  and 
general  principles  of  prudent  banking,  have  become 
of  increasing  importance  not  only  to  national  banks 
but  to  persons  dealing  with  national  banks  and  to 


At  the  time  of  their  initial  publication, 
many  of  the  rulings  formed  the  basis  of 
regulatory  authority  for  new  bank 
activities.  Many  of  those  activities  are 
recognized  as  usual  and  customary 
today.  However,  most  of  these 
interpretive  rulings  are  unchanged  since 
their  initial  publication,  while  the 
banking  statutes  and  interpretive 
positions  of  the  OCC  have  continued  to 
evolve.  As  a  result,  many  of  the 
interpretive  rulings  in  part  7  need 
revision,  and  some  are  so  outdated  that 
they  no  longer  serve  any  useful  purpose. 
In  addition,  new  rulings  are  needed  to 
address  changing  industry  practices, 
developing  issues,  and  recent  statutory 
amendments.  In  conjunction  with  these 
revisions,  the  OCC  also  is  proposing  to 
transfer  some  interpretive  rulings 
presently  located  in  part  7  of  title  12  to 
part  31  of  title  12,  since  they  relate  to 
the  subject  matter  of  that  part. 

Proposal 

This  proposal  also  substantially 
reorganizes  part  7.  To  aid  users  of  the 
part,  the  subparts  are  renumbered  and 
divided  among  four  topic  sections: 
Subpart  A— Bank  Powers,  Subpart  B— 
Corporate  Practices,  Subpart  &— Bank 
Operations,  and  Subpart  D — 
Preemption.  The  proposal  removes  a 
number  of  rulings  that  are  obsolete  or 
superfluous  because  they  merely  restate 
statutory  authority,  and  proposes 
changes  to  the  remaining  rulings  to 
clarify  or  update  longstanding 
interpretive  positions.  In  addition,  new 
interpretive  rulings  are  proposed  to 
address  developing  issues  and  changing 
industr}'  practices  as  well  as  recent 
statutory  developments. 

Wherever  possible,  this  proposal 
consolidates  related  interpretive  rulings 
into  one  section  in  order  to  address 
related  issues  together.  For  instance, 
proposed  §  7.2011  on  bank 
compensation  plans  combines  current 
§§7.5000,  7.5010,  and  7.5015,  regarding 
bonus  and  profit  sharing  plans,  pension 
plans,  and  employee  stock  option  and 
stock  purchase  plans.  The  OCC 
condensed  related  sections,  to  present 
relevant  information  in  one 
comprehensive  section  for  greater 
clarity. 

The  proposal's  revisions,  additions, 
and  consolidation  of  current  sections 
are  described  in  the  .section-by-section 
summary  that  follows.  After  the  section- 
by-section  summary,  the  preamble 
explains  the  OCC's  reasons  for 
proposing  to  remove  a  number  of 


the  public  generally.  The  Comptroller  has 
accordingly  concluded  that  the  public  interest 
requires  Ihe  publication  of  these  rulings  in  the  Code 
of  Federal  Regulations. 


interpretive  rulings  contained  in  current 
part  7.  The  preamble  concludes  by 
listing  those  sections  for  which  no 
change,  except  for  necessary 
renumbering,  is  proposed,  and  briefly 
explains  the  reasons  for  preserving  the 
sections  as  they  are.  A  distribution  table 
and  derivation  table  comparing  current 
part  7  sections  to  the  proposed  sections 
follows  the  "proposal"  segment  of  this 
preamble. 

Section-by-Section  Descriptions  of 
Proposed  Changes 

Bank  Ownership  of  Property  (§  7.1000) 

Proposed  §  7.1000  simplifies  and 
consolidates  current  §§  7.3005,  7.3010, 
7.3100,  7.3300,  and  7.5230  regarding 
permissible  ownership  of  real  property 
by  national  banks,  primarily  bank 
premises.  Proposed  §  7.1000  provides  an 
updated,  non-exclusive  list  of  real  estate 
the  OCC  considers  as  bank  premises  for 
purposes  of  12  U.S.C.  29,  and  removes 
provisions  that  merely  repeat  statutory 
language.  For  greater  simplicity  and 
clarity,  proposed  §  7.1000  uses  the 
phrase  "necessary  for  the  transaction  of 
its  business"  rather  than  "necessary  for 
its  accommodation  in  the  transaction  of 
its  business"  used  in  12  U.S.C.  29. 

Proposed  §  7.1000(b)  clarifies  that  a 
national  bank,  as  well  as  a  bank 
premises  corporation,  may  own 
necessary  fixed  assets  as  part  of  bank 
premises,  and  adds  that  a  national  bank 
may  own  real  property  "fixtures."  In 
recognition  of  modem  corporate  law 
developments,  proposed  §  7.1000(c) 
provides  that  a  bank  premises 
subsidiary  may  be  organized  as  a 
partnership  or  similar  entity  (e.g.,  a 
limited  liability  company)  as  well  as  a 
corporation.  A  statement  in  current 
§  7.3100(b)(2)  that  a  bank  premises 
corporation  is  not  a  bank  service 
corporation  has  been  removed  as 
unnecessary,  but  the  OCC  intends  no 
substantive  change. 

Proposed  §  7.1000(d)  shortens  the 
discussion  of  investment  limitations  on 
bank  ownership  of  property  or 
corporations  owning  bank  premises  by 
referring  to  12  U.S.C.  371d,  where  they 
are  fully  set  forth,  and  refers  to  part  5 
of  this  chapter  for  the  relevant  approval 
requirements.  See  §5.37  of  this  chapter, 
59  FR  61034,  Nov.  29.  1994.  Proposed 
§  7.1000  removes  references  to  prior 
approval,  because  revisions  to  part  5. 
recently  proposed  by  the  OCC,  would 
not  always  require  prior  approval  for 
these  investments.  See  59  FR  61034, 
Nov.  29, 1994. 

Proposed  §  7.1000(e)  Dovers  two  other 
types  of  real  estate  ownership  that  the 
OCC  has  found  to  be  permissible  in 
narrowly  defined  circumstances. 


although  not  as  bank  premises.  In  a  line 
of  precedent  originating  in  the  early 
sixties,  the  OCC  has  permitted  the  lease 
financing  of  public  facilities  under 
certain  conditions,  on  the  basis  that 
such  transactions  are  essentially  secured 
real  estate  loans.  This  rationale  is 
analogous  to  the  basis  for  leasing 
personal  property  pursuant  to  12  U.S.C. 
24(Seventh),  and  could  have  broader 
applicability. 

"The  OCC  invites  comment  on  the 
extent  to  which  real  estate  lease 
financing  should  be  similarly  permitted 
for  other  types  of  borrowers  and  other 
types  of  properties. 

Proposed  §  7.1000(e)  also  incorporates 
the  present  §  7.5230,  concerning  bank 
purchases  of  the  homes  of  relocating 
employees  who  would  otherwise  suffer 
a  loss  on  the  sale  of  their  homes.  Such 
purchases  are  justified  because  they 
facilitate  the  efficient  utilization  of  bank 
personnel,  but  the  bank  must  divest 
itself  of  the  house  as  soon  as  reasonably 
possible. 

National  Bank  Acting  as  Finder 
(§7.1002) 

Proposed  §  7.1002  revises  current 
§  7.7200  to  reflect  more  recent  OCC 
interpretations.  The  proposal  clarifies 
that  a  national  bank  may  act  as  a  finder 
of  certain  goods  and  services  other  than 
insurance.  In  addition,  proposed 
§  7.1002(b)  contains  a  non-exclusive  list 
of  the  types  of  activities  that  a  national 
bank  may  engage  in  while  acting  as 
finder. 

Proposed  §  7.1002(c)  also  adds  the 
phrase — "Unless  otherwise 
prohibited" — to  recognize  that  some 
state  laws  prohibit  insurance  brokers 
from  splitting  commissions  with 
nonbrokers  and  certain  national  bank 
finder  activities  could  violate  the  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  and  its  implementing 
regulations.  See  12  U.S.C.  2601  through 
2617,  and  24  CFR  3500.14(b).  Proposed 
§  7.1002  also  revises  current  §  7.7200  to 
reflect  that  since  1986  the  OCC  has  not 
objected  to  a  national  bank  advertising 
its  finder  services. 

Loans  made  at  banking  offices  or  at 
other  than  banking  offices  (§  7.1003); 
Loans  originating  at  other  than  banking 
offices  (§  7.1004);  Credit  decisions  at 
other  than  banking  offices  (§  7.1005) 

The  proposal  retains  and  redesignates 
current  §  7.7380  as  §  7.1004  without 
substantive  change,  (the  section  is 
slightly  reworded  to  be  more  readable) 
and  adds  new  sections  that  address 
when  a  loan  is  made,  loan  approval  and 
loan  disbursal.  The  new  sections, 
§§7.100.1  and  7.1005,  are  intended  to 
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codify  recent  OCC  interpretations 
relating  to  loan  production  offices 
(LPOs)  and  the  use  of  back  offices. 
These  sections,  taken  together,  provide 
guidance  on  what  types  of  facilities 
constitute  a  branch  in  the  lending 
context,  and  the  circumstances  under 
which  a  bank  may  conduct  lending- 
related  activities  at  nonbranch  locations. 

Proposed  §  7.1003  incorporates  case 
law  relating  to  where  a  loan  is  "made" 
for  purposes  of  branching.  Under 
§  7.1003,  a  loan  is  made  where  the 
customer,  in  person,  receives  loan  funds 
from  the  bank.  Thus,  if  funds  are 
received  by  a  customer  from  a  bank 
employee  or  at  bank  premises, 
branching  limitations  apply  and  OCC 
approval  is  required.  If,  however,  funds 
are  received  by  the  customer  from  an 
independent  third  party,  including  a 
messenger  service  described  in  current 
§  7.7490  (proposed  §  7.1012),  at  the 
customer's  home,  office,  or  at  another 
nonbank  facility,  branching  limitations 
do  not  apply  and  OCC  approval  is  not 
needed.  Proposed  §  7.1003  also  codifies 
OCC  interpretations  that  branching 
requirements  do  not  encompass 
industry  practices  with  respect  to  loan 
disbursal  such  as  when  an  attorney  or 
escrow  agent  disburses  funds  at  a  real 
estate  closing. 

Proposed  §  7.1004  clarifies  the 
language  in  current  §  7.7380.  It 
addresses  what  does  and  does  not 
constitute  a  branch  in  the  lending 
context  but  makes  no  substantive 
change  to  current  §  7.7380. 

Proposed  §  7.1005  codifies  OCC 
interpretations  that  offices  at  which  loan 
approvals  occur  are  not  branches  if  the 
public  has  no  in-person  access  to  such 
offices.  This  clarifies  that  loans  may  be 
approved  at  locations  other  than  the 
bank's  main  office  or  branches,  and  that 
loans  originated  at  LPOs  may  be 
approved  at  such  back  offices. 

Messenger  Service  (§  7.1012) 

Proposed  §  7.1012  modifies  current 
§  7.7490.  Proposed  §  7.1012  clarifies 
factors  regarding:  (1)  the  responsibility 
of  the  messenger  for  items  during 
transit;  (2)  the  relationship  between  the 
messenger  and  the  bank  customer;  and 
(3)  the  permissibility  of  transporting 
items  by  the  messenger  between  a  bank 
customer  and  a  back  office  facility  that 
processes  deposits  and  withdrawals. 
Proposed  §  7.1012  retains  the  safe 
harbor  in  current  §  7.7490  and  also 
allows  OCC  to  evaluate,  on  a  case-by- 
case  basis,  whether  messenger  services 
that  do  not  precisely  fit  the  terms  of  the 
safe  harbor  need  to  be  considered  as 
bank  branches. 


Debt  Cancellation  Contracts  (§  7.1013) 

Proposed  §  7.1013  revises  current 
§  7.7495  to  provide  that  a  national  bank 
may  enter  into  a  contract  to  provide  for 
the  cancellation  of  a  loan  upon 
disability  or  unemployment  as  well  as 
upon  death  of  the  borrower. 

Sale  of  Money  Orders  at  Nonbanking 
Outlets  (§7.1014) 

Proposed  §  7.1014  modifies  current 
§  7.7500  by  removing  unnecessary 
descriptive  language.  However,  these 
changes  do  not  represent  any  change  in 
OCC  policy. 

Independent  Undertakings  To  Pay 
Against  Documents  (§  7.1016) 

Proposed  §  7.1016  revises  current 
§  7.1016  to  make  its  provisions  current 
and  relevant  to  modem  market 
standards  and  industry  usage.  Last 
revised  in  1977,  current  §  7.7016  has 
served  as  the  basis  for,  an  expansion  of 
services  beyond  typical  letters  of  credit. 
The  term  "letters  of  credit"  is  no  longer 
adequate  to  describe  the  type  of  services 
that  banks  are  offering  pursuant  to  the 
conditions  in  the  regulation.  Therefore, 
proposed  §  7.1016  uses  the  term 
"independent  undertakings"  to  describe 
all  such  imilateral  commitments  under 
which  the  bank's  obligation  to  honor  its 
commitment  is  dependent  solely  on  the 
proper  presentation  of  specified 
documents. 

The  term  "independent  undertakings" 
is  used  by  the  United  Nations 
Commission  on  International  Trade  Law 
(UNCITRAL)  to  cover  a  broad  array  of 
transactions  including  commercial 
letters  of  credit,  standby  letters  of  credit, 
and  other  undertakings  that  are 
fimctionally  identical  or  equivalent  to 
letters  of  credit.  The  common 
characteristic  of  these  transactions  is 
that  a  bank's  obligation  to  pay  is 
conditioned  solely  on  the  proper 
presentation  of  specified  documents 
regardless  of  extrinsic  factors  (except 
fraud,  forgery,  or  an  overriding  public 
policy  issue). 

Proposed  §  7.1016(a)  states  that  a 
national  bank  may  issue  and  commit  to 
issue  a  letter  of  credit  or  other 
independent  undertaking  within  the 
scope  of  the  laws  or  rules  of  practice 
recognized  by  law  under  which  the 
bank's  obligation  to  honor  depends 
upon  the  presentation  of  specified 
documents.  Proposed  §  7.1016(a) 
provides  a  nonexclusive  list  of  sample 
laws  and  rules  of  practice  and  explains 
that  non-docimientary  conditions  on  the 
bank's  undertaking  are  not  relevant  to 
the  bank's  obligation  to  honor  its 
commitment.  Because  the  obligation  of 
the  issuer  of  an  independent 


imdertaking  is  restricted  to  determining 
matters  of  documentary  character,  the 
issuer  can  act  without  regard  to  other 
circumstantial  matters  of  dispute,  such 
as  breach  of  an  implied  warranty  or  the 
terms  of  delivery.  Such  matters  are 
settled  between  the  parties  to  the 
underlying  transactions. 

Independent  undertakings  encompass 
not  only  letters  of  credit  and  standby 
letters  of  credit  but  similar  types  of 
commitments  that  are  used  widely  in 
international  trade.  These  include  (but 
are  not  limited  to):  independent 
guarantees,  authorized  confirmations, 
commitments  to  purchase  documents, 
irrevocable  reimbursement 
undertakings,  and  preliminary  advices. 
All  of  these  independent  undertakings 
are  in  common  use  domestically  and 
worldwide,  and  national  banks 
currently  are  engaged  in  providing  these 
services.  In  fact,  the  variation  has 
developed,  at  least  in  part,  in  reliance 
upon  the  terms  and  conditions  required 
for  letters  of  credit  by  current  Proposed 
§7.7016. 

Proposed  §  7.1016  recognizes  that  the 
scope  of  current  §  7.7016  is  too  limited 
and  does  not  reflect  the  scope  of 
independent  undertakings  permissible 
for  national  banks.  Proposed  §  7.1016 
also  extends  the  same  safety  and 
soundness  principles  in  current  §  7.7016 
to  this  broader  class  of  activities. 
Although  more  specific  and  more 
dependent  on  industry  terminology,  the 
revised  interpretive  ruling  is  a  clearer 
statement  of  regulatory  standards 
directed  to  the  segment  of  the  banking 
industry  that  engages  in  these  activities. 

National  Bank  as  Guarantor  or  Surety  on 
Indemnity  Bond  (§  7.1017) 

Proposed  §  7.1017  modifies  §  7.7010 
by  removing  §  7.7010(b).  Paragraph  (b) 
states  the  "[ujnder  appropriate 
circumstances,  foreign  branches  may 
exercise  additional  powers  pursuant  to 
12  U.S.C.  604a."  The  OCC  expects  to 
incorporate  that  provision  into  part  28 
through  a  later  Federal  Register 
document  revision  of  part  28. 

Use  of  Data  Processing  Equipment  and 
FiUTiishing  of  Data  Processing  Services 
(§7.1019) 

Proposed  §  7.1019  revises  current 
§  7.3500.  Under  proposed  §  7.1019  a 
national  bank  that  uses  data  processing 
equipment  or  technology  to  perform 
authorized  services  may  market  and  sell 
any  legitimate  excess  capacity  in  that 
equipment  or  technology.  Current 
§  7.3500  states  the  Comptroller's 
opinion  on  the  data  processing  services 
that  a  national  bank  may  perform  for 
itself  and  others.  It  sets  forth  a  general 
analytical  framework  for  deciding 
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questions  regarding  the  permissibility  of 
particular  data  processing  services. 
Current  §  7.3500  does  not  specify  in 
detail  the  data  processing  services 
permissible  for  national  banks. 

In  light  of  the  rapid  advances  in  data 
processing  equipment  and  technology  in 
the  ten  years  since  the  interpretive 
ruling  was  last  amended,  the  OCC 
invites  comment  on  whether  the 
interpretive  ruling  should  be  more 
specific  in  describing  the  authorized 
services  a  nVtional  bank  may  provide 
using  data  processing  equipment  or 
technology,  and,  if  so,  what  services 
should  be  included  and  how  should 
they  be  described. 

Commenters  also  are  asked  to  address 
whether  the  additional  language 
recognizing  the  authority  of  national 
banks  to  sell  legitimate  excess  capacity 
in  data  processing  equipment  or 
technology  is  needed. 

Commenters  are  also  requested  to 
indicate  whether  the  OCC  should  be 
more  specific  in  describing  permissible 
sales  of  excess  capacity  and,  if  so,  how 
such  sales  should  be  described. 

Corporate  Governance  Procedures 
(§7.2000) 

Proposed  §  7.2000  is  a  new  section 
that  provides  additional  guidance 
regarding  national  banks'  corporate 
governance  procedures.  Under  proposed 
§  7.2000,  a  bank  undertaking  a  corporate 
governance  procedure  must  comply 
with  applicable  statutes  and  regulations, 
and  safe  and  sound  banking  practices. 
However,  where  the  statutes  and 
regulations  are  silent  on  a  matter, 
proposed  §  7.2000  establishes  a  safe 
harbor  for  a  national  bank  that 
undertakes  a  corporate  governance 
procedure  that  complies  with 
designated  sections  of  the  Model 
Business  Corporation  Act  (MBCA), 
sections  6.24,  6.28,  7.01,  7.02,  7.25, 
7.26,  8.05,  8.07,  8.20-23,  8.25,  10.03, 
and  10.09  (1984)  (amended  1993).  For 
example,  telephonic  board  meetings  for 
directors  of  a  national  bank  are  not 
covered  by  Federal  banking  statutes  or 
regulations.  Under  proposed  §  7.2000, 
such  meetings  would  be  permissible  as 
provideQ  for  under  the  relevant 
provision  of  the  MBCA,  §  8.20(b)  (1984) 
(amended  1993). 

A  list  of  approved  MBCA  sections  are 
contained  in  Appendix  A  to  Part  7.  The 
OCC  anticipates  adding  additional 
provisions  over  time  following  a  careful 
review  of  the  procedures'  impact  on  the 
safe  and  sound  operation  of  banks. 

The  OCC  invites  comment  on  whether 
additional  sections  of  the  MBCA  should 
be  included  in  the  safe  harbor. 

Proposed  §  7.2000(c)  also  provides 
that  in  accordance  with  the  no-objection 


procedures  contained  in  Banking 
Circular  205,  the  OCC  will  consider 
requests  for  staff  guidance  on  the 
permissibility  of  engaging  in  certain 
corporate  governance  practices  that  are 
not  addressed  by  applicable  Federal 
banking  statutes  and  regulations  or  by 
the  designated  sections  of  the  MBCA. 
The  OCC  also  invites  comment  on 
whether  the  MBCA  is  the  appropriate 
form  of  guidance  to  provide  national 
banks  with  additional  flexibility  in 
structuring  their  corporate  practices  to 
meet  new  technologies  and  other 
corporate  changes,  or  whether  the 
Delaware  General  Corporation  Law  or 
other  sources  are  preferable. 

Notice  of  Shareholders'  Meetings 
(§7.2001) 

Proposed  §  7.2001  clarifies  the 
language  of  current  §  7.4000  and 
removes  the  sentence  referring  to 
specific  statutory  provisions  concerning 
conversions,  consolidations  and  mergers 
of  national  banks.  Proposed  §  7.2001 
clarifies  that  the  national  bank  must 
mail  the  notice  of  shareholders' 
meetings  ten  days  before  the  proposed 
meeting. 

Director  or  Attorney  as  Proxy  (§  7.2002) 

Proposed  §  7.2002  modifies  current 
§  7.4020  to  clarify  that  a  person  who  is 
both  an  officer,  and  either  a  director  or 
attorney  may  not  act  as  proxy.  Proposed 
7.2002  like  current  §  7.4020  repeats  12 
U.S.C.  61  and  states  that  directors  and 
attorneys  may  act  as  proxy. 

The  OCC  invites  conunent  on  whether 
to  remove  this  section  as  unnecessary. 

Annual  Meeting  for  Election  of  Directors 
(§7.2003) 

Proposed  §  7.2003  revises  current 
§  7.4105  by  removing  unnecessary 
language  that  merely  explains  the 
rationale  for  the  statutory  requirement 
that  a  director  stay  in  office  until  a 
successor  has  been  elected. 

Ownership  of  Stock  Necessary  To 
Qualify  as  Director  (§  7.2005) 

Proposed  §  7.2005  consolidates  and 
streamlines  current  §  7.4210  by 
removing  repetitive  information  and 
making  the  provision  more  readable. 
Consistent  with  OCC  precedent, 
proposed  §  7.2005  provides  that  a 
director's  ownership  of  preferred  stock 
in  a  national  bank  may  satisfy  the 
requirements  of  12  U.S.C.  72.  Proposed 
§  7.2005  also  clarifies  that  the  funds 
used  to  purchase  the  required  minimum 
equity  interest  may  be  borrowed  from 
the  bank  or  its  affiliates.  (When  funds 
are  borrowed  from  the  bank  itself, 
however,  the  bank  must  make 


appropriate  accounting  adjustments  to 
the  value  of  the  stock.) 

Cumulative  Voting  in  Election  of 
Directors  (§  7.2006) 

Proposed  §  7.2006  streamlines  and 
simplifies  current  §  7.4300.  Proposed 
§  7.2006  directly  states  how  shares  may 
be  allocated  to  elect  directors  if  all 
directors  are  not  elected  on  the  first 
ballot.  The  proposal  removes  an 
example  of  this  procedure  contained  in 
current  §  7.4300. 

Filling  Vacancy  in  or  Increasing  Board 
of  Directors  (§7.2007) 

Proposed  §  7.2007  modifies  current 
§  7.4305  to  clarify  that  it  is  "the  majority 
of  shareholders  or  a  majority  of 
directors"  that  may  increase  the  number 
of  directors.  Current  §  7.4305  uses  the 
more  ambiguous  term  "national  bank," 
creating  uncertainty  about  what  body 
has  the  ability  to  act  on  this  issue. 
Proposed  §  7.2007  also  eliminates 
language  that  repeats  the  statute,  and 
clarifies  the  procedures  for  filling 
vacancies. 

Quorum  of  the  Board  of  Directors; 
Proxies  Not  Permissible  (§  7.2009) 

Proposed  §  7.2009  clarifies  current 
§  7.4420  to  indicate  that  the  OCC 
requires  a  national  bank's  articles  of 
association  or  bylaws  to  provide  that  a 
quorum  of  directors  is  at  least  a  majority 
of  the  entire  board  then  in  office. 

Delegation  of  Directors'  Duties 
(§7.2010) 

Proposed  §  7.2010  revises  current 
§  7.4425.  Proposed  §  7.2010  states  that 
while  directors  may  delegate  the  day-to- 
day operations  of  the  bank  to 
management,  the  directors  maintain  the 
responsibihty  for  supervising 
management  to  ensure  that  the  bank  is 
operated  in  accordance  with  policies 
and  procedures  established  by  the  board 
as  well  as  with  appUcable  law, 
regulations,  and  safe  and  sound  banking 
practices. 

Compensation  Plans  (§  7.2011) 

Proposed  §  7.2011  combines  and 
condenses  current  §§  7.5000,  7.5010, 
and  7.5015,  regarding  bonus  and  profit 
sharing  plans,  pension  plans,  and 
employee  stock  option  and  stock 
purchase  plans,  respectively,  into  one 
section  on  compensation  plans.  The 
OCC  believes  these  subjects  are  closely 
related  and  thus  belong  in  one  section. 

President  as  Director;  Chief  Executive 
Officer  (§7.2012) 

Proposed  §  7.2012  modifies  current 
§  7.5200  to  provide  that  a  person  other 
than  the  president  or  a  director  may 
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serve  as  chief  executive  officer  of  the 
bank. 

Indemnification  of  Directors,  Officers, 
and  Employees  {§  7.2014) 

Proposed  §  7.2014  clarifies  current 
§  7.5217  to  state  that  a  national  bank 
may  indemnify  certain  individuals  and 
advance  legal  fees  and  expenses,  subject 
to  certain  limitations.  Under  proposed 
§  7.2014,  a  national  bank  may  not 
indemnify  an  individual  where  an 
administrative  proceeding  results  in  a 
final  order  assessing  a  civil  money 
penalty  or  requiring  restitution,  or  a 
final  removal  or  prohibition  order  under 
12  U.S.C.  1818  (e)  or  (g).  Proposed 
§  7.2014  adds  legal  fees  to  the  hst  of 
expenses  for  which  a  national  bank  may 
not  indemnify  an  individual  under  such 
circumstances. 

The  OCC  invites  comments  on 
whether  the  general  provision 
permitting  indemnification  is  broad 
enough  to  permit  appropriate 
indemnification  in  contexts  outside  of 
administrative  enforcement  action. 

The  OCC  also  invites  comment  on 
whether  the  term  "institution-affiliated 
party"  should  be  added  to  the  list  of 
individuals  who  a  bank  may  not 
indemnify  under  §  7.2014(b). 

Proposed  §  7.2014(c)  also  adds  a  new 
paragraph  that  imposes  certain 
procedural  requirements  for  national 
banks  that  wish  to  advance  expenses 
and  legal  fees  in  connection  with 
administrative  enforcement  actions. 
Under  proposed  §  7.2014,  a  national 
bank  may  advance  expenses  and  legal 
fees  if  the  disinterested  members  of  the 
board  of  directors  determine,  in  good 
faith,  that  there  is  a  reasonable  basis  for 
the  individual  to  prevail  on  the  merits; 
that  the  individual  has  the  financial 
capacity  to  reimburse  the  bank  if  he  or 
she  does  not  prevail;  and  that  the 
payment  of  the  expenses  by  the  bank  is 
not  unsafe  or  unsound.  The  indemnified 
individual  must  repay  advances  to  the 
bank,  however,  if  the  action  or 
proceeding  results  in  a  final  o^der 
assessing  a  civil  money  penalty  or 
requiring  restitution,  or  a  final  removal 
or  prohibition  order  under  12  U.S.C. 
1818  (e)  or  (g). 

The  OCC  invites  comment  on  whether 
these  standards  (particularly  the 
determination  of  a  reasonable  basis  for 
prevailing  on  the  merits)  are  workable 
or  too  restrictive,  and  whether  other 
standards  are  more  appropriate. 

Proposed  §  7.2014fc)(2)  also  requires 
an  individual  to  execute  a  formal  and 
binding  agreement  to  reimburse  the 
bank  for  expenses  and  fees  in  the  event 
he  or  she  does  not  prevail.  Proposed 
§  7.2014(d)  also  clarifies  that  based 
upon  a  review  of  an  indemnification  or 


advance,  or  proposed  indemnification 
or  advance,  the  OCC  may  direct  a 
national  bank  to  modify  a  specific 
indemnification  or  payment  through 
any  appropriate  means. 

Proposed  §  7.2014(e)  clarifies  that  a 
bank  may  pay  reasonable  premiums  for 
insurance  covering  the  expenses,  legal 
fees  and  liability  of  directors,  officers,  or 
employees,  except  that  the  insurance 
may  not  cover  final  orders  assessing 
civil  money  penalties. 

The  OCC  invites  comment  on  whether 
the  exclusion  from  insurance  coverage 
should  be  limited  further  to  require 
exclusions  only  for  willful  or  criminal 
misconduct. 

Cashier  (§7.2015) 

Proposed  §  7.2015  revises  current 
§  7.5245  to  clarify  that  the  cashier's 
duties  may  be  delegated  to  the 
president,  chief  executive  officer,  or 
other  officer. 

Restricting  Transfer  of  Stock  and  Record 
Dates  (§  7.2016) 

Proposed  §  7.2016  modifies  current 
§  7.6005  to  clarify,  among  other  things, 
that  it  is  the  board  of  directors,  rather 
than  the  bank,  that  sets  the  record  date. 

Facsimile  Signatures  on  Bank  Stock 
Certificates  (§7.2017) 

Proposed  §  7.2017  revises  current 
§  7.6010  to  clarify  that  facsimile 
signatures  include  electronic  means  of 
signature. 

Loan  Secured  by  a  Bank's  Own  Shares 
(§7.2019) 

Proposed  §  7.2019  modifies  current 
§  7.6030  by  removing  the  first  paragraph 
which  merely  restates  the  statute. 
Proposed  §  7.2019  does  not  alter  the 
substance  of  current  §  7.6030. 

Acquisition  and  Holding  of  Shares  as 
Treasury  Stock  (§  7.2020) 

Proposed  §  7.2020  is  a  new  section 
that  addresses  a  national  bank's 
acquisition  and  holding  of  shares  as 
treasury  stock.  Proposed  §  7.2020 
explains  that  pursua'it  to  the  authority 
and  procedures  of  12  U.S.C.  59,  a 
national  bank  may  acquire  its 
outstanding  shares  and  hold  them  as 
treasury  stock,  as  long  as  the  acquisition 
and  retention  of  the  shares  is  for  a 
legitimate  corporate  purpose.  A  national 
bank  has  authority  under  section  1 2 
U.S.C.  24(Seventh)  to  fulfill  a  legitimate 
corporate  need,  so  long  as  it  complies 
with  section  59  in  its  repurchase  of 
outstanding  shares  with  the  consequent 
reduction  in  capital.  Because  section  59 
limits  such  capital  reductions  to 
situations  where  the  bank  receives  the 
approval  of  the  OCC  and  of  two-thirds 


of  its  shareholders,  there  is  little  risk  of 
improper  use  of  treasury  stock.  It  would 
not  be  permissible,  however,  for  a 
national  bank  to  acquire  and  hold 
treasury  stock  for  speculation  or  as  a 
means  of  bypassing  some  requirement 
or  obligation  under  the  Federal  banking 
laws. 

Voting  Trusts  (§  7.2022) 

Proposed  §  7.2022  revises  current 
§  7.6060  by  affirmatively  stating  that  a 
national  bank  shareholder  may  establish 
a  voting  trust.  Proposed  §  7.2022  also 
removes  the  requirement  that  the  law  of 
the  state  in  which  the  bank  is  located 
should  be  observed  in  the  preparation  of 
the  trust  agreement.  The  OCC  recognizes 
that  with  the  advent  of  interstate 
banking,  it  is  increasingly  likely  that  a 
bank's  shareholders  will  be  located  in 
many  different  states.  Accordingly,  the 
voting  trust  may  be  established  under 
the  law  of  any  state  selected  hy  the 
participants  and  designated  in  the  trust 
agreement.  Proposed  §  7.2022  continues 
to  require  that  the  trust  be  consistent 
with  safe  and  sound  banking  practices. 

Bank  Hours  and  Closings  (§  7.3000) 

Proposed  §  7.3000  revises  current 
§  7.7434  to  provide  more  comprehensive 
guidance  to  banks  regarding  hours  and 
closings. 

Proposed  §  7.3000(a)  maintains  the 
general  information  that  a  national 
bank's  board  of  directors  is  responsible 
for  establishing  a  schedule  of  business 
hours  independently  of  other  banks. 

Proposed  §  7.3000(b)  informs  national 
banks  that  the  Comptroller,  a  state  or  a 
legally  authorized  state  official  may 
declare  a  day  to  be  a  legal  holiday  for 
emergency  reasons.  Proposed 
§  7.3000(b)  sets  forth  examples  to 
provide  guidance  regarding  the 
circumstances  under  which  a  national 
bank  may  remain  closed  and  be  assured 
that  the  bank  will  not  incur  liability  for 
closing. 

Proposed  §  7.3000(c)  also  provides 
that  a  state  or  a  legally  authorized  state 
official  may  declare  a  day  a  legal 
holiday  for  ceremonial  reasons,  and  that 
a  national  bank  may  choose  to  remain 
open  or  to  close  on  such  holidat^s. 

Finally,  proposed  §  7.3000(d)  reminds 
national  banks  to  look  to  applicable  law 
to  determine  if  they  may  incur  liability 
for  closing. 

Although  not  specified  in  proposed 
§  7.3000,  the  proposed  ruling  would 
apply  to  foreign  branches  and  agencies 
pursuant  to  the  International  Banking 
Act,  12  U.S.C.  3102(b). 

Sharing  Space  and  Employees  (§  7.3001) 

Proposed  §  7.3001  revises  current 
§  7.7516  to  reflect  current  OCC  positions 
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on  sharing  space  and  employees. 
Current  §  7.7516  only  addresses  sharing 
bank  premises  with  other  financial 
institutions.  Through  interpretive 
letters,  however,  the  OCC  has  allowed 
national  banks  to  lease  excess  space  in 
bank-owned  buildings. 

Proposed  §  7.3001(a)  codifies  existing 
interpretive  letters  that  have  addressed 
the  scope  of  a  national  bank's  ability  to 
share  space  with  other  businesses. 

Proposed  §  7.3001(b)  also  addresses 
the  issue  of  a  national  bank  sharing 
employees  with  businesses  with  which 
it  shares  space.  In  addition  to  permitting 
a  national  bank  to  lease  lobby  space  to 
various  tenants,  the  OCC  has  permitted 
bank  employees  to  perform  services  as 
agent  for  the  bank's  tenants  under 
certain  circumstances. 

Finally,  proposed  §  7.3001(c) 
summarizes  the  supervisory  concerns 
that  may  be  presented  by  these 
arrangements,  and  proposed  §  7.3001(d) 
identifies  legal  issues  a  bank  should 
consider  when  entering  into  these 
arrangements. 

Commenters  are  specifically 
requested  to  address  whether  the  listed 
items  are  appropriate  and  if  other 
considerations  should  be  identified  in 
lieu  of,  or  in  addition  to,  those 
described  in  the  proposal. 

Books  and  Records  of  National  Banks 
(§  7.4000) 

Proposed  §  7.4000  revises  current 
§  7.6025  which  addresses  the  exclusive 
examination  authority  of  the  OCC. 
Proposed  §  7.4000  clarifies  that  state 
authority  to  review  the  books  and 
records  of  a  national  bank  is  limited  to 
those  circumstances  in  which  there  is 
reasonable  cause  to  believe  that  the 
bank  has  failed  to  comply  with 
applicable  state  imclaimed  property  and 
escheat  laws.  Proposed  §  7.4000  also 
removes  the  current  §  7.6025(c) 
provisions  relating  to  the  disclosure  of 
examination  reports,  which  will  be 
incorporated  into  12  CFR  Part  4  through 
a  later  Federal  Register  document  to 
revise  part  4. 

Charging  Interest  at  Rates  Permitted 
Competing  Institutions;  Charging 
Interest  to  Corporate  Borrowers 
(§7.4001). 

Proposed  §  7.4001  updates  current 
§  7.7310  to  reflect  current  law  and  OCC 
interpretive  letters.  Under  12  U.S.C.  85, 
a  national  bank  may  charge  interest  at 
the  highest  rate  allowed  by  the  state  in 
which  the  bank  is  located.  Section  85 
permits  a  national  bank  to  "export"  the 
rate  of  "interest"  allowed  by  the  state  in 
which  the  bank  is  located  to  customers 
in  other  states.  For  example,  a  national 
bank  located  in  State  A  can  charge 
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interest  in  accordance  with  the  law  of 
State  A  to  a  borrower  in  State  B  even 
though  the  laws  of  State  B  prohibit  or 
restrict  the  rate  or  type  of  interest 
charged. 

Although  the  exportation  principle  of 
section  85  is  well  established  in  case 
law,  the  application  of  section  85  is  still 
the  subject  of  court  challenges,  usually 
over  whether  a  particular  fee  or  charge 
imposed  by  a  bank  located  in  a  given 
state  is  properly  characterized  as 
"interest,"  and  thus  is  "exportable"  to  a 
different  state.  For  example,  courts  have 
held  that  charges  such  as  late  fees  and 
overlimit  fees  are  a  component  of 
"interest."  See  Tikkanen  v.  Citibank 
(South  Dakota)  N.A.,  801  F.  Supp.  270 
(D.  Minn.  1992);  Cades  v.  H  &■  R  Block, 
Inc.,  No.  4:92-1454-21. 1993  U.S.  Dist. 
LEXIS  19043  (D.S.C.  1993),  affd.  No. 
93-2555, 1994  WL  719070  (4th  Cir.  Dec. 
30,  1994);  Ament  v.  PNC  National  Bank, 
849  F.  Supp.  1015  (W.D.  Pa.  1994)  (on 
appeal).  But  see  Mazaika  v.  Bank  One, 
Columbus,  N.A..  No.  00231  Phila.  1993, 
1994  WL  698016  (Pa.Super.Ct.  Dec.  14, 
1994)  (en  banc). 

The  OCC  has  addressed,  through 
interpretive  letters,  the  issue  of  what 
fees  or  charges  may  be  considered 
"interest."  Most  recently,  the  OCC 
summarized  its  previous  opinions  and 
concluded  that  in  addition  to  periodic 
percentage  rates,  charges  consisting  of 
late  charges,  aimual  fees  and  overlimit 
charges  are  included  within  the 
meaning  of  "interest"  as  used  in  section 
85.  Thus,  if  they  are  permissible  for 
lenders  to  impose  under  the  laws  of  the 
state  where  a  bank  is  located,  they  may 
be  charged  and  "exported"  by  the 
national  bank  without  reference  to 
whether  such  fees  and  charges  are 
denominated  "interest"  by  the  laws  of 
the  state  where  the  bank  is  located  or  by 
the  laws  of  the  state  where  the  customer 
resides.  See  Letter  fi-om  Juhe  L. 
Williams,  Chief  Counsel,  to  John  L. 
Douglas,  dated  February  17,  1995. 
Proposed  §  7.4001(a)  proposes  to 
codify  these  interpretive  positions. 
Under  proposed  §  7.4001(a)  "interest" 
as  used  in  12  U.S.C.  85  includes  any 
payment  compensating  a  creditor  or 
prospective  creditor  for  any  extension  of 
credit,  the  making  available  of  a  line  of 
credit,  or  any  default  or  breach  by  a 
borrower  of  a  condition  upon  which 
credit  was  extended.  It  includes,  among 
other  things,  the  following  fees 
connected  with  credit  extension  or 
availability:  numerical  periodic  rates, 
late  fees,  not  sufficient  funds  (NSF)  fees, 
overhmit  fees,  annual  fees,  cash 
advance  fees,  and  membership  fees.  It 
does  not  ordinarily  include  appraisal 
fees,  premiums  and  commissions 
attributable  to  insurance  guaranteeing 


repayment  of  any  extension  of  credit, 
finders'  fees,  fees  for  document 
preparation  or  notarization,  or  fees 
incurred  to  obtain  credit  reports.  Thus, 
the  description  includes  items  that  the 
OCC  considers  components  of  interest, 
such  as  late  fees  and  annual  fees,  as  well 
as  items  that  the  OCC  generally  does  not 
consider  interest,  such  as  appraisal  fees 
and  premiums.  Proposed  §  7.4001(a) 
also  is  not  intended  to  be  a 
comprehensive  treatment  of  the  issue, 
and  other  charges  may  also  be  found  to 
be  components  of  interest. 

National  Bank  Charges  (§  7.4002) 

Proposed  §  7.4002  revises  current 
§  7.8000  to  clarify  that  section  and  to 
address  concerns  raised  by  Congress. 
The  conference  report  to  the  Riegle-Neal 
Ihterstate  Banking  and  Branching 
Efficiency  Act  of  1994  urged  the  OCC  to 
review  current  §  7.8000  to  determine  if 
it  should  be  withdrawn  or  revised.  H.R. 
Conf.  Rep.  No.  651,  103rd  Cong.,  2d 
sess.  54  (1994).  The  conferees  expressed 
the  view  that  in  certain  circumstances 
the  OCC  had  applied  the  principles  of 
preemption  in  an  overly  broad  manner. 
In  particular,  the  conferees  expressed 
concern  regarding  the  scope  of  the  broad 
assertion  of  current  §  7.8000  that 
Federal  law  preempts  state  laws  that 
prohibit,  hmit,  or  restrict  deposit 
account  service  charges  imposed  by  a 
national  bank.  Specifically,  current 
§  7.8000  cites  the  "comprehensive 
[Fjederal  statutory  scheme  governing 
the  deposit-taking  function  of  national 
banks"  as  authority  for  preemption  of 
these  state  laws. 

Proposed  §  7.4002  revises  the 
approach  in  current  §  7.8000. 

Proposed  §  7.4002(a)  addresses  the 
ability  of  a  national  bank  to  charge 
customers  reasonable  deposit  account 
service  charges  and  loan-related  fees. 
Proposed  §  7.4002(a)  incorporates 
current  §§  7.7315  and  7.7515  which  deal 
with  credit  report  fees  and  service 
charges  on  dormant  accounts.  The 
authority  of  a  national  bank  to  charge 
these  fees  is  well  established.  Proposed 
§  7.4002(a)  requires  such  fees  to  be 
reasonable  and  determined  through 
consideration  of  all  factors  relevant  to  a 
sound  business  decision. 

Proposed  §  7.4002(b)  sets  out  the 
relevant  considerations  in  estabUshing 
such  charges. 

In  place  of  the  broad  assertion  of 
Federal  preemption  in  current  §  7.8000, 
proposed  §  7.4002(c)  states  that  the  OCC 
will  consider  on  a  case-by-case  basis 
whether  a  national  bank  may  establish 
a  particular  service  charge  that  is  in 
conflict  writh  a  state  law.  Proposed 
§  7.4002(c)  affirms  that  in  issuing  an 
opinion  on  whether  such  state  laws  are 
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preempted,  the  OCC  will  employ  the 
preemption  principles  derived  from  the 
Supremacy  Clause  of  the  U.S. 
Constitution  and  judicial  precedent. 
Generally,  state  laws  apply  to  national 
banks  unless  the  state  law  expressly  or 
impliedly  conflicts  with  Federal  law. 
Federal  law  is  so  comprehensive  as  to 
evidence  a  congressional  intent  to 
occupy  a  given  field,  or  the  state  law 
stands  as  an  obstacle  to  the 
accomplishment  of  the  full  purposes 
and  objectives  of  the  Federal  law. 

Licensing:  Request  for  Comments 

The  OCC  has  not  proposed  a  specific 
interpretive  ruling  addressing  the 
appUcability  of  state  licensing 
requirements  to  national  banks,  but  is 
considering  whether  it  would  be  , 

advisable  to  do  so  in  order  to  clarify  its 
position  on  various  issues  that  have 
recently  arisen  in  this  area.  For 
example,  the  CXZC  has  consistently 
taken  the  position  that  a  state  may  not 
require  a  national  bank  to  obtain  a  state 
Ucense  to  exercise  the  powers 
authorized  for  national  banks  under 
Federal  law.  This  position  is  consistent 
with  judicial  precedent  that  establishes 
the  parameters  of  preemption  of  state 
law  by  Federal  banking  law.^  The  OCC's 
position  also  is  supported  by  Bank  of 
America  v.  Lima.  103  F.  Supp.  916  (D. 
Mass.  1952),  which  stated  that  as 
Federal  government  instrumentalities, 
national  banks  are  not  required  to  obtain 
state  approval  for  the  exercise  of  the 
powers  granted  to  them  by  Congress. 
Some  state  laws  apply  to  national 
banks.  However,  as  a  general  principle, 
a  national  bank  need  not  conform  to 
state  laws  that  conflict  with  Federal  law. 
In  Davis  v.  Elmira  Savings  Bank,  161 
U.S.  275  (1896),  for  example,  the 
Supreme  Court  drew  upon 
constitutional  principles  to  define  the 
ability  of  the  states  to  regulate  national 
banks: 

National  banks  are  instrumentalities  of  the 
Federal  goveminent,  created  for  a  public 
purpose  and  as  such  necessarily  subject  to 
the  paramount  authority  of  the  United  States. 
It  follows  that  an  attempt  by  a  state  to  define 
their  duties  or  control  the  conduct  of  their 
affairs  is  absolutely  void,  wherever  such 
attempted  exercise  of  authority  expressly 
conflicts  with  the  laws  of  the  United  States, 
and  either  frustrates  the  purpose  of  the 
national  legislation,  or  impairs  the  efficiency 
of  these  agencies  of  the  Federal  government 


UMI 


iSeeMcClellan  v.  Chipman.  164  U.S.  347,  356- 
57  (1896)  (National  banks  are  instrumentalities  of 
the  Federal  government  and  are  necessarily  subject 
to  the  paramount  authority  of  the  United  States); 
see  also  Flood  v.  dry  Nat  '1  Bank  of  Clinton,  220 
Iowa  935.  263  N.W.  321  (1935).  cert,  denied,  298 
U.S.  666  (1936)  (National  banks  derive  their  powers 
and  authority  under  Federal  law,  and  thus  are  not 
subject  to  conflicting  state  law). 


to  discharge  the  duties  for  the  performance 
of  which  they  were  created.  These  principles 
are  axiomatic,  and  are  sanctioned  by  the 
repeated  adjudications  of  this  court. 

161  U.S.  275,  283.  The  Davis  decision 
captures  the  essential  elements  of 
Federal  banking  preemption  analysis 
and  is  frequently  cited  by  the  OCC  and 
reviewing  courts.  However,  it  is  not 
always  simple  to  apply  these 
preemption  principles  because  of  the 
valid  role  of  state  law  in  certain  aspects 
of  national  bank  operations.  Moreover, 
the  manner  in  which  the  national  bank's 
activities  may  be  conducted  may  be 
subject  to  certain  types  of  state  laws, 
and  the  OCC  often  encourages  national 
banks  to  comply  with  certain  types  of 
state  law  requirements  as  a  matter  of 
sound  business  practices. 

Commenters  are  specifically  asked  to 
address  whether  these  principles  should 
be  included  in  a  new  interpretive  ruling 
and  if  any  additional  or  alternative 
provisions  would  also  be  appropriate. 

Sections  Removed  From  Part  7 

The  OCC  is  proposing  to  remove 
current  §§  7.3000,  7.4005.  7.4015. 
7.4100.  7.4200.  7.4205,  7.4400,  7.4410. 
7.7400,  7.7410.  7505.  7.7519.  7.7590. 
7.7000,  and  7.7015  as  generally 
unnecessary,  outdated  or  repetitive.  The 
OCC  proposes  to  remove  the  following 
additional  sections  for  the  reasons 
stated  below. 

Section  7.4010 — Quorum  for 
shareholders'  meeting.  The  issues  are 
covered  sufficiently  by  proposed  cross- 
references  to  the  MBCA,  §  7.25  (1984) 
(amended  1993). 

Section  7.5210 — Same  person  holding 
offices  of  president  and  cashier.  There  is 
no  legal  impediment  to  one  person 
serving  as  both  president  and  cashier. 
Further,  proposed  §  7.2015,  discusses 
the  assignment  of  the  cashier's  duties 
and  clarifies  that  the  duties  of  cashier 
may  be  delegated  to  the  president,  chief 
executive  officer,  or  other  officer. 

Section  7.5220 — Contracts  of 
employment.  Any  employment  contract 
that  is  excessive  or  unreasonable  is 
unsafe  and  unsound.  Therefore,  the 
current  "reasonable"  standard  is 
necessarily  in  effect,  so  it  is  imnecessary 
to  reiterate  the  standard  in  this 
interpretive  ruling.  Moreover,  section 
132  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICLA)  and  regulations  to  be  issued  by 
the  OCC  and  other  agencies  under 
section  132  will  deal  with  excessive  or 
unreasonable  contracts.  See  12  U.S.C. 
1831p-l  (c).  and  (d). 

Section  7.7012 — Foreign  operations. 
This  section  has  been  removed  and  will 
be  incorporated  into  12  CFR  part  28  as 
part  of  the  overall  revision  of  that  part. 


Section  7.7112 — Insuring  hves  of 
bank  officers.  Banking  Circular  249 
covers  the  relevant  issues  in  more 
detail,  and  §  7.7112  is  therefore 
imnecessary. 

Sections  7.7355 — Debts  of  affiliates. 
7.7360 — Loans  secured  by  stock  or 
obligation  of  an  affiliate.  7.7365 — 
Federal  funds  transactions  between 
affiliates,  and  7.7370 — Deposits  between 
affiliated  banks.  These  sections  have 
been  transferred  to  §  31.100  of  this 
chapter. 

Sections  7.7378 — Issuance  of  credit 
cards,  and  7.7379 — Servicing  of 
mortgage  and  other  loans  as  agent. 
These  sections  have  been  incorporated 
into  proposed  revisions  of  part  5  of  this 
chapter.  See  proposed  §  5.34(e)(2)(ii)(F) 
of  this  chapter,  59  FR  61034.  Nov.  29, 
1994. 

Section  7.7540 — Reports  of  condition: 
Waiver  of  affiliate  reports.  Section  308 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994.  Pub.  L.  103-325, 108  Stat.  2160 
(Sept.  23, 1994),  eliminated  the 
requirement  that  national  banks  and 
their  affiliates  periodically  publish  the 
reports  of  condition  in  a  newspaper.  See 
12  U.S.C.  161. 

The  OCC's  proposed  removal  or 
transfer  of  these  sections  does  not  imply 
any  alteration  of  the  underlying 
authority  for  national  bank  activity.  The 
interpretive  rulings  the  OCC  proposes  to 
remove  or  transfer  are  grounded  in 
statutory  authority  that  remains 
unchanged.  Unless  otherwise  noted, 
these  proposed  changes  to  part  7  are  not 
intended  to  effect  any  change  in  the 
substance  or  influence  of  the 
interpretive  rulings  beyond  that 
described  in  this  preamble. 

The  OCC  requests  comments  on 
whether  it  should  retain  any  of  the 
sections  proposed  to  be  removed,  and  if 
so,  why. 

Sections  That  Remain  Substantively 
Unchanged 

The  OCC  proposes  stylistic  changes 
and  redesignates  the  following  sections. 
The  OCC  does  not  intend  to  affect  the 
substance  of  these  sections. 

Current  §  7.7380  to  proposed 
§  7.1004 — Loans  originating  at  other 
than  banking  offices; 

Current  §  7.4110  to  proposed 
§  7.2004 — Honorary  directors  or 
advisory  board; 

Current  §  7.4415  to  proposed 
§  7.2008 — Oath  of  directors; 

Current  §  7.4420  to  proposed 
§  7.2009 — Quorum  of  board  of  directors; 
proxies  not  permissible; 

Current  §  7.5215  to  proposed 
§  7.2013 — Fidelity  bonds  covering 
officers  and  wnployees; 


Current  §  7.6015  to  proposed 
§  7.2018 — Lost  stock  certificates; 

Current  §  7.6050  to  proposed 
§  7.2021— Preemptive  rights; 

Current  §  7.7100  to  proposed 
§  7.1001 — National  banks  acting  as 
general  insurance  agents; 

Current  §  7.7430  to  proposed 
§  7.1008 — Preparing  income  tax  returns 
for  customers  or  public; 

Current  §  7.7312  to  proposed 
§  7.1006 — Loan  agreement  providing  for 
share  in  profits,  income  or  earnings; 
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Current  §  7.7420  to  §  7.1007— 
Acceptances; 

Current  §  7.7455  to  proposed  7.1009 — 
National  bank  holding  collateral  as 
nominee. 

Current  §  7.7482  to  proposed 
§  7.1010 — Postal  service  by  national 
bank; 

Current  §  7.7485  to  proposed 
§  7.1011— National  bank  acting  as 
payroll  issuer; 

Current  §  7.7535  to  proposed 
§  7.1015— Receipt  of  stock  fi-om  SBIC; 
and 


§7.1100.... 
§7.1105.... 
§7.3000  ..... 

§7.3005 

§7.3010 

§7.3100 

§7.3300 

§7.3500 

§7.4000 

§7.4005 

§7.4010 

§7.4015 

§7.4020 

§7.4100 

§7.4105 

§7.4110 

§7.4200 

§7.4205 

§7.4210 , 

§7.4300 

§7.4305 

§7.4400 

§7.4410 

§7.4415 

§7.4420 

§7.4425 

§7.5000 

§7.5010 

§7.5015 

§7.5200 

§7.5210 

§7.5215 

§7.5217 

§7.5220 

§7.5230 

§7.5245 

§7.6005 

§7.6010 

§7.6015 

§7.6025 

§7.6030 

§7.6040 

§7.6050 

§7.6060 

§7.6120 

§7.7000 

§7.7010 

§7.7012 

§7.7015 

§7.7016 , 

§7.7100 

§7.7115 

§7.7200 

§7.7310 

§7.7312 

§7.7315  . 

§7.7355 

§7.7360 


Original  provision 


Current  §  7.7560  to  proposed 
§  7.1018 — Automatic  payment  plan 
account. 

The  OCC  includes  these  sections  in 
the  proposal  for  the  convenience  of 
readers  to  present  part  7  as  proposed  in 
its  entirety. 

Distribution  Table 

The  distribution  table  indicates 
where,  if  applicable,  each  section  of  the 
current  part  7  will  appear  in  the 
proposed  part  7  or  elsewhere. 


§7.1000 
§7.1000 
§7.1000 
§7.1000 
§7.1019 
§7.2001 


§7.2002 

§7!2bb3' 
§7.2004 


§7.2005 
§7.2006 
§7.2007 


§7.2008 
§7.2009 
§7.2010 
§7.2011 
§7.2011 
§7.2011 
§7.2012 


§7.2013 
§7.2014 


§7.1000 
§7.2015 
§7.2016 
§7.2017 
§7.2018 
§7.4000 
§7.2019 


§7.2021 
§7.2022 


§7.1017 


§7.1016 
§7.1001 


§7.1002 
§7.4001 
§7.1006 
§7.4002 


Revised  provision 


Comment 


Moved  (part  32). 
Moved  (part  32). 
Moved  (part  32). 
Significant  change. 
Significant  change. 
Significant  change. 
Significant  change. 
Significant  change. 
Significant  change. 
Removed. 
Removed. 
Removed. 
Modified. 
Removed. 
Significant  change. 
Unchanged. 
Removed. 
Removed. 
Significant  change. 
Significant  change. 
Modified. 
Removed. 
Removed. 
Unchanged. 
Unchanged. 
Modified. 

Significant  change. 
Significant  change. 
Significant  change. 
Modified. 
Removed. 
Unchanged. 
Significant  change. 
Removed. 
Significant  change. 
Significant  change. 
Modified. 

Significant  change. 
Unchanged. 
Significant  change. 
Modified. 
Moved  (part  5). 
Unchanged. 
Significant  change. 
Moved  (part  5). 
Removed. 
Modified. 
Removed. 
Removed. 
Significant  change. 
Unchanged. 
Removed. 
Significant  change. 
Significant  change. 
Unchanged. 
Significant  change. 
Moved  (part  31). 
Moved  (part  31). 
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Original  provision 


§7.7365..., 
§7.7370.... 
§7.7378.... 
§7.7379.... 
§7.7380.... 
§7.7400.... 
§7.7405  .... 
§7.7410  .... 
§7.7415  .... 
§7.7420  .... 
§7.7430.... 
§7.7434..., 
§7.7455  .... 
§7.7482  ... 
§7.7485  ... 
§7.7490  ... 
§7.7495... 
§7.7500  ... 
§7.7505  ... 
§7.7515  ... 
§7.7516  ... 
§7.7519  ... 
§7.7530... 
§7.7535  ... 
§7.7540... 
§7.7560... 
§7.7570... 
§7.7590... 
§7.8000... 


Revised  provision 


§7.1004 


§7.1007 
§7.1008 
§7.3000 
§7.1009 
§7.1010 
§7.1011 
§7.1012 
§7.1013 
§7.1014 


.....V. 


§7.4002 
§7.3001 


Comment 


§7.1015 


§7.1018 


§7.4002 


Moved  (part  31). 

Moved  (part  31). 

Removed. 

Removed. 

Unchanged. 

Removed. 

Removed. 

Removed. 

Removed. 

Unchanged. 

Unchanged. 

Significant  change. 

Unohanged. 

Unchanged. 

Unchanged. 

Modified. 

Significant  change. 

Modified. 

Removed. 

Significant  change. 

Significant  change. 

Removed. 

Removed. 

Unchanged. 

Removed. 

Modified. 

Moved  (part  1). 

Removed. 

Significant  change. 


Derivation  Table 

This  derivation  table  illustrates  which  current  sections  of  part  7  the  proposed  sections  are  based  upon. 


Revised  provision 


§7.1000. 

§7.1001  . 

§7.1002  . 

§7.1003. 

§7.1004  . 

§7.1005. 

§7.1006. 

§7.1007  . 

§7.1008. 

§7.1009. 

§7.1010. 

§7.1011  . 

§7.1012  , 

§7.1013, 

§7.1014, 

§7.1015, 

§7.1016, 

§7.1017 

§7.1018 

§7.1019 

§72000 

§72001 


Original  provision 


§7.1100  

§7.1105  

§7.3000  

§§7.3005,7.3010. 

§7.7100  

§7.7200  


7.3100.  7.3300.  7.5230 


§7.7380 
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§7.2002 

§72003 
§72004 


§7.2005 
§7.2006 
§72007 


§7.7312 
§7.7420 
§7.7430 
§7.7455 
§7.7482 
§7.7485 
§7.7490 
§7.7495 
§7.7500 
§7.7535 
§7.7016 
§7.7010 
§7.7560 
§7.3500 


Comment 


§7.4000 
§7.4005 
§7.4010 
§7.4015 
§7.4020 
§7.4100 
§7.4105 
§7.4110 
§7.4200 
§7.4205 
§7.4210 
§7.4300 
§7.4305 


Moved  (part  32). 

Moved  (part  32). 

Removed. 

Significant  change. 

Unchanged. 

Significant  change. 

Added. 

Unchanged. 

Added. 

Unchanged. 

Unchanged. 

Unchanged. 

Unchanged. 

Unchanged. 

Unchanged. 

Modified. 

Significant  change. 

Modified. 

Unchanged. 

Significant  change. 

Modified. 

Unchanged. 

Significant  change. 

Added. 

Significant  change. 

Removed. 

Removed. 

Removed. 

Modified. 

Removed. 

Significant  change. 

Unchanged. 

Removed. 

Removed. 

Significant  change. 

Significant  change. 

Modified. 
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Revised  provision 


§7.2008 
§72009, 
§7.2010  , 
§72011  . 
§72012  . 

§7.2013  . 
§72014  . 

§72015  . 
§72016  . 
§72017  . 
§7.2018. 
§7.2019  . 

§72020  . 
§7.2021  ., 
§7.2022  ., 


Original  provision 


§7.3000 
§7.3001 

§7.4000 
§7.4001 
§7.4002 


§7.4400  

§7.4410  

§7.4415  

§7.4420  „ 

§7.4425  

§§7.5000,7.5010,7.5015 

§7.5200  

§7.5210  

§7  5215  ....„ 

§7.5217  

§7.5220  

§7.5245  

§7.6005  

§7.6010  

§7.6015  

§7.6030  

§7.6040  


Comment 


§7.6050 
§7.6060 
§7.6120 
§7.7000 
§7.7012 
§7.7015 
§7.7355 
§7.7360  , 
§7.7365  , 
§7.7370  . 
§7.7400  . 
§7.7434  . 
§7.7505  . 
§7.7516  . 
§7.7519.. 
§7.7540  . 
§7.7570  . 
§7.7590  . 
§7.6025  . 
§7.7310  . 
§§7.7315, 


7.7515,  7.8000 


Removed. 

Removed. 

Unchanged. 

Unchanged. 

Modified. 

Significant  change. 

Modified. 

Removed. 

Unchanged 

Significant  change. 

Removed. 

Significant  change. 

Modified. 

Significant  change. 

Unchanged. 

Modified. 

Moved  (part  5). 

Added. 

Unchanged. 

Significant  change. 

Moved  (part  5). 

Removed. 

Removed. 

Renxjved. 

Moved  (part  31). 

Moved  (part  31). 

Moved  (part  31). 

Moved  (part  31). 

Removed. 

Significant  change. 

Removed. 

Significant  change. 

Removed. 

Removed. 

Moved  (part  1 ). 

Removed. 

Significant  change. 

Significant  change. 

Significant  change. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce  the 
regulatory  burden  on  national  banks, 
regardless  of  size,  by  simphfying  and 
clarifying  existing  regulatory 
requirements. 

Executive  Order  12866 

The  OCC  has  detennined  that  this 
proposal  is  not  a  significant  regulatory 
action. 

List  of  Subjects 

12  CFH  Part  7 

Credit,  Insurance.  Investments, 
National  banks,  Reporting  and 
recordkeeping  requirements.  Securities, 
Surety  bonds. 

12CFRPart31 

Credit.  National  banks.  Reporting  and 
recordkeeping  requirements. 


Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Part  7  is  revised  to  read  as  follows: 

PART  7— INTERPRETIVE  RULINGS 

Subpart  A— Bank  Powers 

Sec. 

7.1000  Bank  ownership  of  property. 

7.1001  National  bank  acting  as  general 
insurance  agent. 

7.1002  National  bank  acting  as  finder. 

7.1003  Loans  made  at  banking  offices,  or  at 
other  than  banking  offices. 

7.1004  Loans  originating  at  other  than 
banking  offices. 

7.1005  Credit  decisions  at  other  than 
banking  offices. 

7.1006  Loan  agreement  providing  for  sharB 
in  profits,  income  or  earnings. 

7.1007  Acceptances. 

7. 1008  Preparing  income  tax  returns  for 
customers  or  public. 

7. 1009  National  bank  holding  collateral 
stock  as  nominee. 

7.1010  Postal  service  by  national  bank. 
7  1011    National  bank  acting  as  payroll 

issuer. 


7.1012  Messenger  service. 

7.1013  Debt  cancellation  contracts. 

7.1014  Sale  of  money  orders  at  nonbanking 
outlets. 

7.1015  Receipt  of  stock  from  small  business 
investment  company. 

7.1016  Independent  undertakings  to  pay 
against  documents. 

7.101 7  National  bank  as  guarantor  or  surety 
on  indemnity  bond. 

7.1018  Automatic  pajTnent  plan  account. 

7.1019  Use  of  data  processing  equipment 
and  furnishing  of  data  processing 
services. 

Subpart  B— Corporate  Practices 

Sec. 

7.2000  Corporate  governance  procedures 

7.2001  Notice  of  shareholders'  meetings. 

7.2002  Director  or  attorney  as  proxy. 

7.2003  Annual  meeting  for  election  of 
directors. 

7.2004  Honorary  directors  or  advisory 
board. 

7.2005  Ow  nership  of  stock  necessary  to 
qualify  as  director. 

7.2006  Cumulative  voting  in  election  of 
directors. 

7.2007  Filling  vacancy  in  or  increasing 
board  of  directors. 

7.2008  Oath  of  directors. 
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7.2009  Quorum  of  board  of  directors; 
proxies  not  permissible. 

7.2010  Delegation  of  directors'  duties. 

7.2011  Compensation  plans. 

7.2012  President  as  director;  chief  executive 
officer. 

7.2013  Fidelity  bonds  covering  officers  and 
employees. 

7.2014  Indemnification  of  directors, 
officers,  and  employees. 

7.2015  Cashier. 

7.2016  Restricting  transfer  of  stock  and 
record  dates. 

7.2017  Facsimile  signatures  on  bank  stock 
certificates. 

7.2018  Lost  stock  certificates. 

7.2019  Loan  secured  by  own  shares. 

7.2020  Acquisition  and  holding  of  shares  as 
treasury  stock. 

7.2021  Preemptive  rights. 

7.2022  Voting  trusts. 

Subpart  C— Bank  Operations 

7.3000  Bank  hours  and  closings. 

7.3001  Sharing  space  and  employees. 

Subpart  D — Preemption 

7.4000  Books  and  records  of  national  banks. 

7.4001  Charging  interest  at  rates  permitted 
competing  institutions;  charging  interest 
to  corporate  borrowers. 

7.4002  National  bank  charges. 
Appendix  A  to  Part  7— Corporate  Governance 

Procedures;  OCC  Approved  Model 
Business  Corporation  Act  Provisions 
Authority:  12  U.S.C.  1  et  seq.,  93a. 

Subpart  A— Bank  Powers 

§7.1000    Bank  ownership  of  property. 

(a)  Bank  premises — (1)  General. 
Under  12  U.S.C.  29,  a  national  bank  may 
invest  in  real  estate  that  is  necessary  for 
the  transaction  of  its  business. 

(2)  Type  of  real  estate.  This  real  estate 
includes,  but  is  not  limited  to: 

(i)  Bank  buildings  and  parking 
facilities,  including  the  underlying  real 
estate; 

(ii)  Real  estate  held  for  future  bank 
expansion,  where  the  bank  in  good  faith 
expects  to  utilize  the  property  as  bank 
premises  (property  acquired  for  this 
purpose  should  normally  be  used 
within  five  years.  See  §  34.83(c)  of  this 
chapter); 

(iii)  Residential  property  for  the  use  of 
bank  officers  or  employees  who  are: 

(A)  Located  in  remote  areas  where 
suitable  housing  at  a  reasonable  price  is 
not  readily  available;  or 

(B)  Temporarily  assigned  to  a  foreign 
country,  including  foreign  nationals 
temporarily  assigned  to  the  United 
States;  and 

(iv)  Property  for  the  use  of  bank 
officers,  employees,  or  customers,  or  for 
the  temporary  lodging  of  such  persons 
in  areas  where  suitable  commercial 
lodging  is  not  readily  available, 
provided  that  the  purchase  and 
operation  of  the  property  qualifies  as  a 
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deductible  business  expense  for  Federal 
tax  purposes. 

(b)  Fixed  assets.  In  addition  to  real 
estate,  a  national  bank  may  own  fixed 
assets  necessary  for  the  transaction  of  its 
business,  such  as  fixtures,  furniture,  and 
data  processing  equipment. 

(c)  Permissible  means  of  holding.  A 
national  bank  may  acquire  and  hold 
bank  premises  real  estate  by  any 
reasonable  and  prudent  means, 
including  ownership  in  fee,  a  leasehold 
estate,  or  an  interest  in  a  cooperative. 
Property  described  in  this  paragraph 
may  be  held  directly  by  the  baiik.  or  by 
one  or  more  subsidiaries.  A  bank 
premises  subsidiary  may  be  organized 
as  a  corporation,  a  partnership,  or 
similar  entity. 

(d)  Investment  in  bank  premises — (1) 
Investment  limitation;  approval.  A 
national  bank's  aggregate  investment  in 
bank  premises  generally  is  limited  by  12 
U.S.C.  371d  to  the  amoimt  of  the  bank's 
capital  stock,  except  where  the  bank 
receives  approval  from  the  OCC  in 
accordance  with  §  5.37  of  this  chapter. 

(2)  Options  to  purchase.  An 
unexercised  option  to  purchase  bank 
premises  or  stock  in  a  corporation 
holding  bank  premises  is  not  an 
investment  in  bank  premises.  A  national 
bank  must  receive  OCC  approval  in 
accordance  with  §  5.37  of  Uiis  chapter  to 
exercise  the  option  if  the  price  of  the 
option  and  the  bank's  other  investments 
in  bank  premises/real  property,  exceed 
the  amount  of  the  bank's  capital  stock. 

(e)  Other  real  property— (1)  Lease 
financing  of  public  facilities.  A  national 
bank  may  purchase  or  construct  a 
municipal  building,  school  building,  or 
other  similar  public  facility  and,  as 
holder  of  legal  title,  lease  the  faciUty  to 
a  municipality  or  other  public  authority 
having  resources  sufficient  to  make  all 
rental  payments  as  they  become  due. 
The  lease  agreement  must  provide  that 
the  lessee  will  become  the  owner  of  the 
building  or  facility  upon  the  expiration 
of  the  lease. 

(2)  Purchase  of  employee's  residence. 
To  facifitate  the  efficient  use  of  bank 
personnel,  a  national  bank  may 
purchase  the  residence  of  an  employee 
who  has  been  transferred  to  anoQier 
area,  in  order  to  spare  the  employee  a 
loss  in  the  prevailing  real  estate  market. 
The  bank  must  arrange  for  early 
divestment  of  title  to  such  property. 

§  7.1 001    National  bank  acting  as  general 
insurance  agent. 

Pursuant  to  12  U.S.C.  92  a  national 
bank  may  act  as  an  agent  for  any  fire, 
life,  or  other  insurance  company  in  any 
place  the  population  of  which  does  not 
exceed  5,000  inhabitants.  This  provision 
is  applicable  to  any  office  of  a  national 


bank  when  the  office  is  located  in  a 
commimity  having  a  population  of  less 
than  5,000,  even  though  the  principal 
office  of  such  bank  is  located  in  a 
commimity  whose  population  exceeds 
5.000. 

§7.1002    National  bank  acting  as  finder. 

(a)  General.  A  national  bank  may  act 
as  a  finder  in  bringing  together  a  buyer 
and  seller. 

(b)  Qualification.  Acting  as  a  finder 
includes,  without  limitation,  identifying 
potential  parties,  making  inquiries  as  to 
interest,  introducing  or  arranging 
meetings  of  interested  parties,  and 
otherwise  bringing  parties  together  for  a 
transaction  that  the  parties  themselves 
negotiate  and  consummate.  Acting  as  a 
finder  does  not  include  activities  that    • 
would  characterize  the  bank  as  a  broker 
under  applicable  Federal  law. 

(c)  Advertisement  and  fee.  Unless 
otherwise  prohibited,  a  national  bank 
may  advertise  the  availability  of,  and 
accept  a  fee  for,  the  services  provided 
pursuant  to  this  section. 

§  7.1003    Loans  made  at  banking  offices,  or 
at  other  than  banking  offices. 

(a)  General.  For  purposes  of  12  U.S.C. 
36,  a  loan  generally  is  deemed  to  be 
made  at  the  location  where  the  borrower 
receives  funds.  If  funds  are  disbursed  to 
a  borrower  in  person  by  the  lending 
bank  or  a  subsidiary  corporation,  or  if 
funds  are  disbursed  to  a  borrower  in 
person  at  a  facility  that  is  owned  or 
rented  by  the  bank  or  subsidiary 
corporation,  branching  limitations  apply 
and  OCC  approval  is  required. 

(b)  Disbursed  funds.  Funds  may  be 
disbursed  to  a  borrower  at  a  location 
that  is  not  licensed  as  a  branch  without 
violating  12  U.S.C.  36  and  81,  provided 
that  a  third  party  is  used  to  deliver  the 
loan  proceeds  and  the  location  is  not 
owned  or  rented  by  the  lending  bank  or 
subsidiary  corporation.  A  third  party 
includes  a  person  who  satisfies  the 
requirements  of  §  7.1012(c)(2),  or  one 
who  customarily  delivers  loan  proceeds 
under  accepted  industry  practice,  such 
as  an  attorney  or  escrow  agent  at  a  real 
estate  closing. 

§7.1004    Loans  originating  at  other  than 
banking  offices. 

(a)  General.  A  national  bank  may  use 
the  services  of  and  compensate  persons 
not  employed  by  the  bank  for 
originating  loans. 

(b)  Approval.  An  employee  or  agent  of 
a  national  bank  or  of  a  subsidiary 
corporation  may  originate  a  loan  at 
locations  other  than  the  mainoffice  or 

a  branch  office  of  the  bank.  This  action 
does  not  violate  12  U.S.C.  36  and  81  if 
the  loan  is  approved  and  made  at  the 


main  office  or  a  branch  office  of  the 
bank  or  at  an  office  of  the  subsidiary 
located  on  the  premises  of,  or 
contiguous  to,  the  main  office  or  branch 
office  of  the  bank. 

§  7.1005    Credit  decisions  at  other  than 
banking  offices. 

A  national  bank  or  subsidiary 
corporation  also  may  make  credit 
decisions  regarding  loan  applications  at 
locations  other  than  the  main  office  or 
a  branch  office  of  the  bank  without 
violating  12  U.S.C.  36  and  81.  provided 
that  loans  are  not  made  at  those  other 
locations  within  the  meaning  of 
§7.1003. 

§  7.1006    Loan  agreement  providing  for 
share  In  profits,  income  or  earnings. 

A  national  bank  may  take  as 
consideration  for  a  loan  a  share  in  the 
profit,  income  or  earnings  fi'om  a 
business  enterprise  of  a  borrower.  Such 
share  may  be  in  addition  to,  or  in  lieu 
of,  interest.  The  borrower's  obligation  to 
repay  principal,  however,  shall  not  be 
conditioned  upon  the  profit,  income,  or 
earnings  of  the  business  enterprise. 

§7.1007    Acceptances. 

A  national  bank  is  not  limited  in  the 
character  of  acceptances  it  may  make  in 
financing  credit  transactions.  Bankers' 
acceptances  may  be  used  for  such 
purpose,  since  tlie  making  of 
acceptances  is  an  essential  part  of 
banking  authorized  by  12  U.S.C.  24. 

§  7.1008    Preparing  income  tax  returns  for 
customers  or  public. 

A  national  bank  may  not  serve  as  an 
expert  tax  consultant.  However,  a 
national  bank  may  assist  its  customers 
in  preparing  their  tax  returns,  either 
gratuitously  or  for  a  reasonable  fee. 

§  7.1 009    National  bank  holding  collateral 
stock  as  nominee. 

A  national  bank  that  accepts  stock  of 
another  bank  or  other  corporation  as 
collateral  for  a  loan,  may  have  such 
stock  transferred  to  the  bank's  name,  as 
nominee. 

§  7.1010    Postal  servk^e  by  national  bank. 

(a)  General.  A  national  bank  may 
maintain  and  operate  a  postal  substation 
on  banking  premises  and  receive 
income  from  it.  The  services  performed 
by  the  substation  may  include  meter 
stamping  of  letters  and  packages,  and 
the  sale  of  related  insurance.  The  bank 
may  advertise,  develop,  and  extend  the 
services  of  the  substation  for  the 
purpose  of  attracting  customers  to  the 
bank. 

(b)  Postal  regulations.  A  national  bank 
operating  a  postal  substation  shall  do  so 
in  accordance  with  the  rules  and 


regulaUons  of  the  U.S.  Postal  Service. 
The  national  bank  shall  keep  the  books 
and  records  of  the  substation  separate 
&t)m  those  of  other  banking  operations. 
Under  39  U.S.C.  705  and  regulations 
issued  pursuant  thereto,  the  Postal 
Service  may  inspect  the  books  and 
records  of  the  substation. 

§7.1011    National  bank  acting  as  payroll 
issuer. 

A  national  bank  may  disburse  to 
employees  of  its  customers  payroll 
fimds  deposited  with  the  bank  by  its 
customers.  A  national  bank  may 
disburse  funds  by  direct  payment  to  any 
employee,  or  by  crediting  an  account 
standing  in  the  employee's  name  at  the 
disbursing  bank. 

§  7. 1 01 2    Messenger  service. 

(a)  Definition.  For  purposes  of  this 
section,  a  "messenger  service"  refers  to 
any  service,  such  as  a  courier  service  or 
armored  car  service,  that  is  used  by  a 
national  bank  and  its  customers  to  pick 
up  from,  and  deliver  to,  specific 
customers  at  locations  such  as  their 
homes  or  offices,  items  relating  to 
transactions  between  the  bank  and  those 
customers. 

(b)  Pick-up  and  delivery  of  items 
relating  to  nonbmnching  activities. 
Pursuant  to  12  U.S.C.  24(Seventh).  a 
national  bank  may  establish  and  operate 
a  messenger  service,  or  use,  with  its 
customers,  a  third  party  messenger 
service.  The  bank  may  use  the 
messenger  service  to  transport  items 
relevant  to  the  bank's  transactions  with 
its  customers  without  regard  to  the 
limitations  set  forth  in  12  U.S.C.  36,  so 
long  as  the  service  does  not  engage  in 
branching  functions  wathin  the  meaning 
of  12  U.S.C.  36(j).  In  estabfishing  or 
using  such  a  facility,  the  national  bank 
may  establish  terms,  conditions,  and 
limitations  that  it  deems  appropriate  to 
assure  compliance  with  safe  and  sound 
banking  practices. 

(c)  Pickup  and  delivery  of  items 
pertaining  to  branching  functions  by  a 
messenger  service  established  by  a  third 
party.  (1)  Pursuant  to  12  U.S.C. 
24(Seventh),  a  national  bank  and  its 
customers  may  use  a  messenger  service 
to  pick  up  fi-om,  and  deliver  to, 
customers  items  that  relate  to  branching 
functions  within  the  meaning  of  12 
U.S.C.  36(j)  without  regard  to  the 
limitations  set  forth  in  12  U.S.C.  36, 
provided  the  messenger  service  is 
established  and  operated  by  a  third 
party.  In  using  such  a  facihty,  a  national 
bank  may  estabfish  terms,  conditions, 
and  limitations,  consistent  with  this 
ruling,  as  it  deems  appropriate  to  assiu-e 
comphance  with  safe  and  sound 
banking  practices. 


(2)  The  OCC  reviews  whether  a 
messenger  service  is  established  by  a 
third  party  on  a  case-by-case  basis, 
considering  all  of  the  circumstances. 
However,  a  messenger  service  clearly  is 
established  by  a  third  party  if: 

(i)  A  party  other  than  the  national 
bank  owns  the  service  and  its  facilities 
(or  rents  them  from  a  party  other  than 
the  bank)  and  employs  the  person 
engaged  in  the  provision  of  the  service; 
and 

(ii)  The  messenger  service: 

(A)  Makes  its  services  available  to  the 
public,  including  other  depository 
institutions; 

(B)  Retains  ultimate  discretion  to 
determine  which  customers  and 
geo^aphical  areas  it  will  serve; 

(C)  Maintains  ultimate  responsibility 
for  scheduling,  movement,  and  routing; 

(D)  Does  not  operate  under  the  name 
of  the  bank,  and  the  bank  and  the 
messenger  service  do  not  advertise,  or 
otherwise  represent,  that  the  bank  itself 
is  providing  the  service,  although  the 
bank  may  advertise  that  its  customers 
may  use  one  or  more  third  party 
messenger  services  to  transact  business 
with  the  bank; 

(E)  Assumes  responsibility  for  the 
items  during  transit  and  for  maintaining 
adequate  insurance  covering  holdups, 
employee  fidelity,  and  other  in-transit 
losses;  and 

(F)  Acts  as  the  agent  for  the  customer 
when  the  items  are  in  transit.  The  bank 
does  not  deem  items  intended  for 
deposit  to  be  deposited  imtil  credited  to 
the  customer's  account  at  an  established 
bank  office  or  other  permissible 
nonbranch  facility.  The  bank  deems 
items  representing  withdrawals  to  be 
paid  when  the  items  are  given  to  the 
messenger  service. 

(3)  A  national  bank  may  defray  all  or 
part  of  the  costs  inciured  by  a  customer 
in  transporting  items  through  a 
messenger  service.  Payment  of  those 
costs  may  only  cover  expenses 
associated  with  each  transaction 
involving  the  customer  and  the 
messenger  service.  The  national  bank 
may  impose  terms,  conditions,  and 
Umitations  that  it  deems  appropriate 
with  respect  to  the  payment  of  such 
costs. 

(d)  Pickup  and  delivery  of  items 
pertaining  to  branching  activities  where 
the  messenger  service  is  established  by 
the  national  bank.  A  national  bank  may 
establish  and  operate  a  messenger 
service  to  transport  items  relevant  to  the 
bank's  transactions  with  its  customers  if 
such  transactions  involve  one  or  more 
branching  functions  within  the  meaning 
of  12  U.S.C.  36(j),  provided  the  bank 
receives  approval  to  establish  a  branch 
pursuant  to  §  5.30  of  this  chapter. 
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§7.1013    Debt  cancellation  contracts. 
A  national  bank  may  enter  into  a 
contract  to  provide  for  losses  arising 
from  cancellation  of  outstanding  loans 
upon  the  death,  disability,  or 
unemployment  of  borrowers.  The 
imposition  of  an  additional  charge  and 
the  establishment  of  necessary  reserves 
in  order  to  enable  the  bank  to  enter  into 
such  debt  cancellation  contracts  are  a 
lawful  exercise  of  the  powers  of  a 
national  bank. 

§  7.1 01 4    Sale  of  money  orders  at 
nonbanking  outlets. 

A  national  bank  may  designate 
bonded  agents  to  sell  the  bank's  money 
orders  at  nonbanking  outlets.  The 
responsibility  of  both  the  bank  and  their 
agents  should  be  carefully  defined  in  a 
written  agreement  setting  forth  the 
duties  of  both  parties  and  providing  for 
remuneration  of  the  agent.  The  bank's 
agents  need  not  report  on  sales  and 
transmit  funds  from  the  nonbanking 
outlets  more  frequently  than  at  the  end 
of  the  third  business  day  following 
receipt  of  the  funds. 

§  7.1 01 5    Receipt  of  stock  from  small 
business  Investment  company. 

A  national  bank  may  purchase  the 
stock  of  a  small  business  investment 
company  (SBIC),  (see  15  U.S.C.  682(b)) 
and  may  receive  the  benefits  of  such 
stock  ownership  [e.g..  stock  dividends). 
The  receipt  and  retention  of  a  dividend 
by  a  national  bank  from  an  SBIC  in  the 
form  of  stock  of  a  corporate  borrower  of 
the  SBIC  is  not  a  purchase  of  stock 
within  the  meaning  of  12  U.S.C. 
24(Seventh). 

§7.1016    Independent  undertakings  to  pay 
against  documents. 

(a)  General  authority.  A  national  bank 
may  issue  and  commit  to  issue  letters  of 
credit  and  other  independent 
undertakings  within  the  scope  of  the 
laws  or  rules  of  practice  recognized  by 
law  (such  as  the  Uniform  Commercial 
Code  (1962)  (amended  1990)),  the 
Uniform  Customs  and  Practice  for 
Documentary  Credits  (Int'l  Chamber  of 
Com.,  1983)  (ICC  Publication  No.  400), 
the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL) 
Convention  on  Independent  Guarantees 
and  Standby  Letters  of  Credit,  and 
Uniform  Rules  for  Bank-to-Bank 
Reimbursements  Under  Documentary 
Credits  (Int'l  Chamber  of  Com.,  1995) 
(ICC  Publication  No.  525),  under  which 
the  bank's  obligation  to  honor  depends 
upon  the  presentation  of  specified 
documents  and  not  upon 
nondocumentary  conditions  outside  the 
bank's  operational  purview.  A  national 
bank  may  also  confirm  or  otherwise 


undertake  to  honor  or  purchase 
specified  documents  upon  their 
presentation  under  another  person's 
independent  undertaking  within  the 
scope  of  such  laws  or  rules, 
(b)  Safety  and  soundness 
considerations.  (1)  Terms.  As  a  matter  of 
safe  and  sound  banking  practice,  banks 
that  issue  independent  undertakings 
must  not  be  exposed  to  undue  risk.  At 
a  minimum,  banks  must  consider  the 
following: 

(i)  The  independent  character  of  the 
undertaking  must  be  apparent  from  its 
terms  and  include  a  reference  to  the 
laws  or  rules  providing  for  its 
independent  character; 

(ii)  The  undertaking  must  be  limited 
in  duration  and  in  amount;  and 

(iii)  The  bank  must  have  a  post-honor 
right  of  reimbursement  from  its 
customer  or  from  another  bank,  or  if  the 
bank's  undertaking  is  to  purchase  drafts 
accompanied  by  documents  of  title, 
securities,  or  other  intrinsically  valuable 
documents,  the  bank  must  obtain  a  first 
priority  right  to  realize  oo-the 
documents  if  the  bank  is  not  otherwise 
reimbursed. 

(2)  Additional  considerations  in 
special  circumstances.  Certain 
undertakings  require  particular 
protections  against  credit,  operational 
and  market  risk: 

(i)  In  the  event  that  the  undertaking  is 
to  honor  by  deUvery  of  an  item  of  value 
other  than  money,  the  bank  must  ensure 
that  market  fluctuations  that  affect  the 
value  of  the  item  will  not  cause  the  bank 
to  assume  undue  market  risk; 

(ii)  In  the  event  that  an  undertaking 
provides  for  renewal,  the  terms  for 
renewal  must  be  consistent  with  the 
bank's  ability  to  make  any  necessary 
credit  assessments  prior  to  renewal;  and 
(iii)  In  the  event  that  a  bank  issues  an 
undertaking  for  its  own  account,  the 
underlying  obligation  for  which  it  is 
issued  must  be  within  the  bank's 
authority  and  comply  with  any  safety 
and  soimdness  requirements  applicable 
to  that  obligation. 

(3)  Operational  expertise.  The  bank 
must  possess  operational  expertise  that 
is  commensurate  with  the  sophistication 
of  its  independent  imdertaking 
activities. 

(4)  Documentation.  The  bank  must 
accurately  reflect  the  bank's 
undertakings  in  its  records,  including 
any  acceptance  or  deferred  payment  or 
other  absolute  obligation  arising  out  of 
its  contingent  undertaking. 

§  7.1 01 7    National  bank  as  guarantor  or 
surety  on  indemnity  bond. 

General.  A  national  bank  may  lend  its 
credit,  bind  itself  as  a  surety  to 
indemnify  another,  or  otherwise  become 


a  guarantor,  if  it  has  a  substantial 
interest  in  the  performance  of  the 
transaction  involved  or  has  a  segregated 
deposit  sufficient  in  amount  to  cover  the 
bank's  total  potential  liability.  For 
example,  a  bank,  as  a  fiduciary,  has  a 
sufficient  interest  in  the  faithful 
performance  by  a  cofiduciary  of  its 
duties  to  act  as  surety  on  the  bond  of 
such  cofiduciary. 

§  7.1 01 8    Automatic  payment  plan  account 

A  national  bank  may,  for  the  benefit 
and  convenience  of  its  savings 
depositors,  adopt  an  automatic  payment 
plan  imder  which  a  savings  account  will 
earn  dividends  at  the  current  rate  paid 
on  regular  savings  accounts.  The 
depositor,  upon  reaching  a  previously 
designated  age,  receives  his  or  her 
accumulated  savings  and  earned  interest 
in. installments  of  equal  amounts  over  a 
specified  period. 

§  7.1019  Use  of  data  processing 
equipment  and  furnishing  of  data 
processing  services. 

In  general,  data  processing  is  a 
technology  rather  than  a  service  distinct 
or  different  from  the  underlying  services 
or  functions  to  which  the  technology  is 
appHed.  A  national  bank  may  use  data 
processing  equipment  and  technology  to 
perform  for  itself  and  others  all  services 
expressly  or  incidentally  authorized 
under  the  statutes  appUcable  to  national 
banks.  Further,  when  a  national  bank 
uses  data  processing  equipment  or 
technology  to  perform  authorized 
services,  the  bank  may  market  and  sell 
any  legitimate  excess  capacity  in  that 
equipment  or  technology. 

Subpart  B — Corporate  Practices 

§7.2000  Corporate  governance 
procedures. 

(a)  General.  A  national  bank 
proposing  to  engage  in  a  corporate 
governance  procedure  must  comply 
with  applicable  Federal  banking  statutes 
and  regulations,  and  safe  and  sound 
banking  practices. 

(b)  Model  Business  Corporation  Act. 
In  the  event  that  there  is  no  applicable 
Federal  banking  statute  "or  reguladon,  a 
national  bank  may  obtain  guidance  on 
proper  corporate  governance  procedures 
from  a  variety  of  sources.  In  addition  to 
other  appropriate  sources  of  guidance,  a 
national  bank  may  engage  in  a  corporate 
governance  procedure  in  the  manner 
prescribed  in  those  sections  of  the 
Model  Business  Corporation  Act 
(MBCA)  (1984)  (amended  1993), 
designated  by  the  OCC,  which  are  set 
forth  in  Appendix  A  of  this  part. 

(c)  No-objection  procedures.  The  CXIC 
also  considers  requests  for  the  staffs 
position  on  the  ability  of  a  national  bank 


to  engage  in  a  particular  corporate 
governance  procedure  in  accordance 
with  the  no-objection  procedures  set 
forth  in  Banking  Circular  205.  Requests 
should  demonstrate  how  the  proposed 
practice  is  not  inconsistent  with 
applicable  Federal  statutes  or 
regulations,  and  is  consistent  with  safe 
and  sound  banking  practices. 

§  7.2001    Notice  of  stiareholders'  meetings. 

A  national  bank  must  mail 
shareholders  notice  of  the  time,  place, 
and  purpose  of  all  shareholders' 
meetings  at  least  ten  days  prior  to  the 
meeting  by  first  class  mail,  unless  the 
OCC  determines  that  an  emergency 
circumstance  exists.  The  articles  of 
association,  bylaws  or  law  applicable  to 
national  banks  may  require  a  longer 
period  of  notice  and/or  specific  means 
of  deUvery. 

§  7.2002    Director  or  attorney  as  proxy. 

Any  person  or  group  of  persons 
except  the  bank's  officers,  clerks,  tellers, 
or  bookkeepers  may  be  designated  to  act 
as  proxy.  The  bank's  directors  or 
attorneys  may  act  as  proxy.  An 
individual  who  is  both  an  officer  and 
either  a  director  or  attorney  may  not  act 
as  proxy. 

§  7.2003    Annual  meeting  for  election  of 
directors. 

When  the  day  fixed  for  the  regular 
annual  meeting  of  the  shareholders  falls 
on  a  legal  holiday  in  the  state  in  which 
the  bank  is  located,  the  shareholders' 
meeting  shall  be  held,  and  the  directors 
elected,  on  the  next  following  banking 
day. 

§  7.2004    Honorary  directors  or  advisory 
board. 

A  national  bank  may  appoint 
honorary  or  advisory  members  of  the 
board  of  directors  to  act  in  advisory 
capacities  without  voting  power  or 
power  of  final  decision  in  matters 
concerning  the  business  of  the  bank. 
Any  listing  of  such  honorary  or  advisory 
directors  must  distinguish  between 
them  and  the  bank's  board  of  directors 
or  indicate  their  advisory  status. 

§  7.2005    Ownership  of  stock  necessary  to 
qualify  as  director. 

(a)  General.  A  national  bank  director 
must  own  a  qualifying  equity  interest  in 
a  national  bank  or  a  company  that  has 
control  of  a  national  bank.  The  director 
must  own  the  qualifying  equity  interest 
in  his  or  her  own  right  and  meet  a 
certain  minimum  threshold  ownership. 

(b)  Qualifying  equity  interest — (1) 
Minimum  required  equity  interest.  For 
purposes  of  this  section,  a  qualifying 
equity  interest  includes  common  or 
preferred  stock  that  has  an  aggregate  par 


value  of  not  less  than  $1,000  in  the  case 
of  a  director  whose  sole  equity  interest 
is  held  in  the  stock  of  a  national  bank. 
In  the  case  of  a  director  whose  sole 
equity  interest  is  held  in  the  stock  of  a 
company  that  controls  a  national  bank, 
the  common  or  preferred  stock  must 
have  an  aggregate  par  value  of  not  less 
than  either  $1,000,  an  aggregate 
shareholders'  equity  of  $1,000,  or  an 
aggregate  fair  market  value  of  $1,000. 

(i)  'The  value  of  the  common  or 
preferred  stock  held  by  a  national  bank 
director  is  valued  as  of  the  date 
purchased  or  the  date  on  which  the 
individual  became  a  director,  whichever 
value  is  greater. 

(ii)  In  the  case  of  a  company  that 
owns  more  than  one  national  bank,  a 
director  may  use  his  or  her  equity 
interest  in  the  controlling  company  to 
satisfy,  in  whole  or  part,  the  equity 
interest  requirement  for  any  or  all  of  the 
controlled  national  banks. 

(iii)  Upon  request,  the  OCC  may 
consider  whether  other  interests  in  a 
company  controlling  a  national  bank 
constitute  an  interest  equivalent  to 
$1 ,000  par  value  of  national  bank  stock. 

(2)  Joint  ownership  and  tenancy  in 
common.  Shares  held  jointly  or  as  a 
tenant  in  common  are  qualifying  shares 
held  by  a  director  in  his  or  her  own 
right  only  to  the  extent  of  the  aggregate 
value  of  the  shares  which  the  director 
would  be  entitled  to  receive  on 
dissolution  of  the  joint  tenancy  or 
tenancy  in  common. 

(3)  Shares  in  a  living  trust.  Shares 
deposited  by  a  person  in  a  living  trust 
(inter  vivos  trust)  as  to  which  the  person 
is  a  trustee  and  retains  an  absolute 
power  of  revocation  are  shares  owned 
by  the  person  in  his  or  her  own  right. 

(c)  Non-qualifying  ownership.  "Tne 
following  are  not  shares  held  by  a 
director  in  his  or  her  own  right: 

(1)  Shares  pledged  by  the  holder  to 
secure  a  loan.  However,  all  or  part  of  the 
funds  used  to  purchase  the  required 
qualifying  equity  interest  may  be 
borrowed  from  any  party,  including  the 
bank  or  its  affiliates; 

(2)  Shares  that  are  purchased  subject 
to  an  absolute  option  vested  in  the  seller 
to  repurchase  the  shares  within  a 
specified  period;  and 

(3)  Shares  deposited  in  a  voting  trust 
where  the  depositor  surrenders: 

(i)  Legal  ownership  (depositor  ceases 
to  be  registered  owTier  of  the  stock); 

(ii)  Power  to  vote  the  stock  or  to  direct 
how  it  shall  be  voted;  or 

(iii)  Power  to  transfer  legal  title  to  the 
stock. 

§  7.2006    Cumulative  voting  in  election  of 
directors. 

When  electing  directors,  a 
shareholder  shall  have  as  many  votes  as 


the  number  of  directors  to  be  elected 
multiplied  by  the  number  of  the 
shareholder's  shares.  The  shareholder 
may  cast  all  these  votes  for  one 
candidate,  or  distribute  the  votes  among 
as  many  candidates  as  the  shareholder 
chooses.  If,  after  the  first  ballot, 
subsequent  ballots  are  necessary  to  elect 
directors,  a  stockholder  may  hot  vote 
shares  that  he  or  she  has  already  fully 
cumulated  and  voted  in  favor  of  a 
successful  candidate. 

§  7.2007    Filling  vacancy  In  or  increasing 
board  of  directors. 

A  majority  of  the  board  of  directors  or 
a  majority  of  the  shareholders  may 
increase  the  number  of  the  bank's 
directors  within  the  limits  specified  in 
12  U.S.C.  71a.  The  board  of  directors 
may  appoint  persons  to  fill  the  resulting 
vacancies  between  meetings  of 
shareholders,  if  authorized  by  the  bank's 
articles  of  association.  A  majority  of  the 
board  of  directors  or  a  majority  of  the 
shareholders  may  increase  the  number 
of  directors  by  up  to  two  directors, 
when  the  number  of  directors  last 
elected  by  shareholders  was  15  or  less, 
and  by  four  directors,  when  the  number 
of  directors  last  elected  by  shareholders 
was  16  or  more. 

§7.2008    Oath  of  directors. 

(a)  Administration  of  the  oath.  A 
notary  public,  including  one  who  is  a 
director  but  not  an  officer  of  the 
national  bank,  may  administer  the  oath 
of  directors.  An  officer,  other  than  an 
officer  of  the  bank,  having  an  official 
seal  and  authorized  by  the  state  to 
administer  oaths,  may  also  administer 
the  oath. 

(b)  Execution  of  the  oath.  All  directors 
attending  the  organization  meeting  must 
execute  either  the  joint  or  individual 
oath.  Directors  not  attending  the 
organization  meeting  (the  first  meeting 
after  the  election  of  the  directors)  must 
execute  the  individual  oath.  A  director 
must  take  another  oath  upon  re-election, 
notwithstanding  uninterrupted  service. 
Appropriate  sample  oaths  are  located  in 
the  "Comptroller's  Manual  for  Corporate 
Activities." 

§  7.2009    Quorum  of  board  of  directors; 
proxies  not  permissible. 

The  articles  of  association  or  bylaws 
of  a  national  bank  shall  provide  that,  for 
the  transaction  of  business,  a  quorum  of 
the  board  of  directors  is  at  least  a 
majority  of  the  entire  board  then  in 
office.  A  national  bank  director  may  not 
vote  by  proxy. 

§  7.201 0    Delegation  of  directors'  duties. 
The  board  of  directors  of  a  national 
bank  has  the  responsibility  for 
supervising  the  management  of  the  bank 
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to  ensure  that  the  bank  is  operated  in 
comphance  with  the  poUcies  and 
procedures  established  by  the  board,  all 
applicable  laws,  rules  and  regulations, 
and  safe  and  sound  banking  practices. 
The  board  may  delegate  the  day-to-day 
operation  of  the  bank  to  the 
management  of  the  bank,  but  the  board 
remains  responsible  for  overseeing  the 
affairs  of  the  bank  and  the  conduct  of 
the  management  of  the  bank. 

§  7.201 1    Compensation  plans. 

Consistent  with  safe  and  sound 
banking  practices,  a  national  bank  may 
adopt  the  following  compensation 
plans: 

(a)  Bonus  and  profit-sharing  plans.  A 
national  bank  may  adopt  a  bonus  or 
profit-sharing  plan  designed  to  ensure 
adequate  remimeration  of  bank  officers 
and  employees. 

(b)  Pension  plans.  A  national  bank 
may  provide  employee  pension  plans 
and  make  reasonable  contributions  to 
the  cost  of  the  pension  plan. 

(c)  Employee  stock  option  and  stock 
purchase  plans.  A  national  bank  may 
provide  employee  stock  option  and 
stock  purchase  plans. 

$  7.201 2    President  as  director,  chief 
executive  officer. 

Pursuant  to  12  U.S.C.  76.  the 
president  of  a  national  bank  must  be  a 
member  of  the  board  of  directors,  but  a 
director  other  than  the  president  may  be 
elected  chairman  of  the  board.  A  person 
other  than  the  president  may  serve  as 
chief  executive  officer,  and  this  person 
is  not  required  to  be  a  director  of  the 
bank. 

§  7.201 3    Fidelity  bonds  covering  officers 
and  employees. 

(a)  Adequate  coverage.  All  officers 
and  employees  of  a  national  bank  must 
have  adequate  fidelity  coverage.  The 
failure  of  directors  to  require  bonds  with 
adequate  sureties  and  in  sufficient 
amount  may  make  the  directors  liable 
for  any  losses  which  the  bank  sustains 
because  of  the  absence  of  such  bonds. 
Directors  should  not  serve  as  sureties  on 
such  bonds. 

(b)  Factors.  The  board  of  directors 
should  determine  the  amount  of  such 
coverage,  premised  upon  a 
consideration  of  factors,  including: 

(1)  Internal  auditing  safeguards 
employed; 

(2)  Number  of  employees; 

(3)  Amount  of  deposit  liabilities;  and 

(4)  Amount  of  cash  and  securities 
normally  held  by  the  bank. 

S  7.201 4    Indemnification  of  directors, 
officers,  and  employees. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  national 


bank  may  provide  in  its  articles  of 
association  that  the  bank  will  indemnify 
directors,  officers,  and  employees  for 
damages  and  expenses  reasonably 
incurred.  These  damages  include  the 
advancement  of  expenses  and  legal  fees, 
in  actions  to  which  the  directors, 
officers,  or  employees  are  parties  or 
potential  parties  by  reason  of  the 
performance  of  their  official  duties. 
Indemnification  articles  which 
substantially  reflect  general  standards  of 
law  as  evidenced  by  the  law  of  the  state 
in  which  the  main  office  of  the  bank  is 
located,  the  law  of  the  state  in  which  the 
bank's  holding  company  is 
incorporated,  or  the  relevant  provisions 
of  the  MBCA  are  presumed  by  the  OCC 
to  be  within  the  corporate  powers  of  a 
national  bank. 

(b)  Prohibitions.  When  an 
administrative  proceeding  or  action 
instituted  by  a  bank  regulatory  agency 
results  in  a  final  order  assessing  a  civil 
money  penalty  or  requiring  restitution, 
or  a  final  removal  or  prohibition  order 
against  such  individuals  pursuant  to  12 
U.S.C.  1818(e)  or  (g),  a  national  bank 
must  require  the  repayment  of  all  legal 
fees  and  expenses  advanced  pursuant  to 
paragraph  (c)  of  this  section,  and  may 
not  indemnify  directors,  officers,  or 
employees  for  expenses.  Expenses  that 
may  not  be  indemnified  include  legal 
fees,  penalties,  or  other  payments 
incurred. 

(c)  Procedural  requirements  for 
certain  actions  and  proceedings — (1) 
Advancing  expenses.  A  national  bank 
may  advance  expenses  and  legal  fees  to 
directors,  officers,  or  employees  of  the 
bank  in  connection  with  an  action  or 
proceeding  luider  12  U.S.C.  164  or  1818 
only  if  the: 

(i)  Disinterested  members  of  the  board 
of  directors  of  the  bank  determine  in 
good  faith  that  the  director,  officer,  or 
employee  has  a  reasonable  basis  for 
prevailing  on  the  merits; 

(ii)  Indemnified  individual  will  have 
the  financial  capacity  to  reimburse  the 
bank  in  the  event  he  or  she  does  not 
prevail;  and 

(iii)  Payment  of  expenses  and  fees  by 
the  bank  will  not  adversely  affect  the 
safety  and  soundness  of  the  bank. 

(2)  Restrictions.  The  bank  must 
require  the  individual  to  execute  a 
formal  and  binding  agreement  to 
reimburse  the  bank  for  all  expenses  and 
fees  advanced  by  the  bank  in  the  event 
an  order  is  issued  against  the  individual 
assessing  a  civil  money  penalty  or 
requiring  restitution,  or  a  removal  or 
prohibition  order  against  the  individual 
is  issued  pursuant  to  12  U.S.C.  1818(e) 
or  (g).  The  bank  must  cease  advancing 
expenses  and  fees  at  any  time  the  board 
believes,  or  reasonably  should  believe. 


that  any  of  the  conditions  in  paragraph 
(c)(1)  of  this  section  are  no  longer  met. 

(d)  OCC  review.  In  accordance  with  its 
supervisory  responsibilities,  the  OCC 
may,  in  its  discretion,  review  any 
indemnification  or  advancement  of  fees 
and  expenses,  or  proposed 
indemnification  or  advancement  of  fees 
and  expenses,  of  directors,  officers,  or 
employees  by  a  national  bank  to 
evaluate  whether  the  indemnification  or 
advance  is  consistent  with  safe  and 
sound  banking  practices  and  wUh  the 
standards  adopted  by  that  bank  in  its 
articles  of  association.  Based  upon  this 
review,  the  CXIC  may  direct  a  national 
bank  to  modify  a  specific 
indemnification  or  payment. 

(e)  Insurance  premiums.  A  national 
bank  may  provide  in  its  articles  of 
association  for  the  payment  of 
reasonable  premiums  for  insurance 
covering  the  expenses,  legal  fees,  and 
hability  of  its  directors,  officers,  or 
employees  except  that  such  provision 
shall  explicitly  exclude  insurance 
coverage  for  a  final  order  assessing  civil 
money  penalties  against  such  persons 
by  an  agency. 

§7.2015    Cashier. 

A  national  bank's  bylaws  or  board  of 
directors  may  assign  some  or  all  of  the 
duties  previously  performed  by  the 
bank's  cashier  to  its  president,  chief 
executive  officer,  or  any  other  officer. 

§  7.201 6    Restricting  transfer  of  stocic  and 
record  dates. 

(a)  Conditions  for  stock  transfer. 
Under  12  U.S.C.  52,  a  national  bank  may 
impose  conditions  upon  the  transfer  of 
its  stock  reasonably  calculated  to 
simplify  the  work  of  the  bank  with 
respect  to  stock  transfers,  voting  at 
shareholders'  meetings,  and  related 
matters  and  to  protect  it  against 
fraudulent  transfers. 

(b)  Record  dates.  Stock  records  of  a 
national  bank  may  be  closed  for  a 
reasonable  period  to  ascertain 
shareholders  for  voting  purposes.  The 
board  of  directors  may  fix  a  record  date 
for  determining  the  shareholders 
entitled  to  notice  of,  and  to  vote  at,  any 
meeting  of  shareholders.  Such  record 
date  should  be  in  reasonable  proximity 
to  the  date  that  notice  is  given  to  the 
shareholders  of  such  meeting. 

§  7.201 7    Facsimile  signatures  on  bank 
stock  certificates. 

The  president  and  cashier,  or  other 
officers  authorized  by  the  bank's 
bylaws,  must  sign  every  national  bank 
stock  certificate.  The  signatures  may  be 
manual  or  facsimile,  including 
electronic  means  of  signature.  Each 
certificate  must  be  sealed  with  the  seal 
of  the  association. 
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§  7.201 8    Lost  stock  certificates. 

If  a  national  bank  does  not  provide  for 
replacing  lost,  stolen,  or  destroyed  stock 
certificates  in  its  articles  of  association 
or  bylaws,  the  bank  may  adopt 
procedures  that  meet  the  requirements 
of  the  law  of  the  state  in  which  the  bank 
is  located. 

§  7.2019    Loan  secured  by  own  shares. 

(a)  Permitted  agreements,  relating  to 
bank  shares.  A  national  bank  may 
require  a  borrower  holding  shares  of  the 
bank  to  execute  agreements: 

(1)  Not  to  pledge,  give  away,  transfer, 
or  otherwise  assign  such  shares; 

(2)  To  pledge  such  shares  at  the 
request  of  the  bank  when  necessary  to 
prevent  loss;  and 

(3)  To  leave  such  shares  in  the  bank's 
custody. 

(b)  Use  of  capital  notes  and 
debentures.  A  national  beink  may  not 
make  loans  secured  by  a  pledge  of  the 
bank's  own  capital  notes  and 
debentures.  Such  notes  and  debentures 
must  be  subordinated  to  the  claims  of 
depositors  and  other  creditors  of  the 
issuing  bank,  and  are,  therefore,  capital 
instruments  wdthin  the  purview  of  12 
U.S.C.  83. 

§  7.2020    Acquisition  and  holding  of  shares 
as  treasury  stock. 

Pursuant  to  the  authority  and 
procedures  of  12  U.S.C.  59,  a  national 
bank  may  acquire  its  outstanding  shares 
and  hold  them  for  a  reasonable  period 
as  treasury  stock,  provided  that  the 
acquisition  and  retention  of  the  shares 
is  for  a  legitimate  corporate  purpose. 

§  7.2021    Preemptive  rights. 

A  national  bank's  articles  of 
association  must  allow  or  disallow,  by 
a  vote  of  the  holders  of  two-thirds  of  the 
bank's  outstanding  voting  shares, 
preemptive  rights  in  the  bank's 
shareholders. 

§7.2022    Voting  trusts. 

The  shareholders  of  a  national  bank 
may  establish  a  voting  trust  under  the 
applicable  law  of  a  state  selected  by  the 
participants  and  designated  in  the  trust 
agreement,  provided  the 
implementation  of  the  trust  is  consistent 
with  safe  and  soiuid  banking  practices. 

Subpart  C— Bank  Operations 

§  7.3000    Bank  hours  and  closings. 

(a)  Bank  hours.  A  national  bank's 
board  of  directors  should  review  its 
banking  hours,  and,  independently  of 
any  other  bank,  take  appropriate  action 
to  establish  a  schedule  of  banking  hours. 

(b)  Emergency  closings.  Pursuant  to 
12  U.S.C.  95  (b)  (1),  the  Comptroller  of 
the  Currency,  a  state,  or  a  legally 


authorized  state  official  may  declare  a 
day  a  legal  holiday  if  emergency 
conditions  exist.  "That  day  is  a  legal 
holiday  for  national  banks  or  their 
offices  in  the  affected  geographic  area 
[i.e.,  throughout  the  country,  in  a  state, 
or  in  a  part  of  a  state).  Emergency 
conditions  include  natural  disasters, 
civil  and  municipal  emergencies  (e.g., 
severe  flooding,  or  a  power  emergency 
declared  by  a  local  power  company  or 
government  requesting  that  businesses 
in  the  affected  area  close).  The 
Comptroller  issues  a  proclamation 
authorizing  the  emergency  closing  in 
accordance  with  12  U.S.C.  95  at  the  time 
of  the  emergency  condition,  or  soon 
thereafter.  When  the  Comptroller,  a 
state,  or  a  legally  authorized  state 
official  declares  a  day  to  be  a  legal 
hohday  due  to  emergency  conditions,  a 
national  bank  may  choose  to  remain 
open  or  to  close  any  of  its  banking 
offices  in  the  affected  geographic  area. 

(c)  Ceremonial  closings.  A  state  or  a 
legally  authorized  state  official  may 
declare  a  day  a  legal  holiday  for 
ceremonial  reasons.  When  a  state  or  a 
legally  authorized  state  official  declares 
a  day  to  be  a  legal  holiday  for 
ceremonial  reasons,  a  national  bank  may 
choose  to  remain  open  or  to  close. 

(d)  Liability.  A  national  bank  should 
assure  that  all  liabilities  or  other 
obligations  under  the  applicable  law 
due  to  the  bank's  closing  are  satisfied. 

§  7.3001    Sharing  space  and  employees. 

(a)  Sharing  space.  Subject  to 
paragraphs  (c)  and  (d)  of  this  section,  a 
national  bank  may: 

(1)  Lease  excess  space  in  bank 
premises  to  one  or  more  other 
businesses  (including  other  banks  and 
financial  institutions); 

(2)  Share  space  jointly  held  with  one 
or  more  other  biisinesses;  or 

(3)  Offer  its  services  in  space  owned 
or  leased  by  other  businesses. 

(b)  Sharing  employees.  Subject  to 
paragraphs  (c)  and  (d)  of  this  section, 
when  sharing  space  with  other 
businesses  as  described  in  paragraph  (a) 
of  this  section,  a  national  bank  may 
provide,  under  one  or  more  written 
agreements  among  the  bank,  the  other 
businesses,  and  their  employees,  that: 

(1)  Bank  employees  may  act  as  agents 
for  the  other  businesses;  or 

(2)  Employees  of  the  other  businesses 
may  act  as  agents  for  the  bank. 

(c)  Supervisory  conditions.  When  a 
national  bank  engages  in  arrangements 
of  the  types  listed  in  paragraphs  (a)  and 
(b)  of  this  section,  the  bank  must  ensure 
that: 

(1)  The  other  businesses  are 
conspicuously,  accurately,  and 
separately  identified; 


(2)  Shared  employees  clearly  and 
fully  disclose  the  nature  of  their  agency 
relationship  to  customers  of  the  bank 
and  of  the  other  businesses  so  that 
customers  will  know  the  identity  of  the 
bank  or  business  that  is  providing  the 
product  or  service; 

(3)  The  arrangement  does  not 
constitute  a  joint  venture  or  partnership 
with  the  other  business  under 
applicable  state  law; 

(4)  All  aspects  of  the  relationship 
between  the  bank  and  the  other 
businesses  are  conducted  at  arm's 
length,  unless  a  special  arrangement  is 
warranted  because  the  other  business  is 
a  subsidiary  of  the  bank; 

(5)  Security  issues  arising  from  the 
activities  of  the  other  businesses  on  the 
premises  are  addressed; 

(6)  The  activities  of  the  other 
businesses  do  not  adversely  affect  the 
safety  and  soundness  of  the  bank; 

(7)  The  activities  of  shared  employees 
are  consistent  with  applicable  laws  aijd 
regulations  that  pertain  to  agents  or 
employees  of  such  other  businesses;  and 

(8)  The  assets  and  records  of  the 
parties  are  segregated. 

(d)  Other  legal  requirements.  When 
entering  into  arrangements  of  the  types 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  and  in  conducting 
operations  pursuant  to  those 
arrangements  the  bank  must  ensure  that 
each  arrangement  complies  with  12 
U.S.C.  29  and  36,  and  with  any  other 
applicable  laws  and  regulations.  If  the 
arrangement  involves  an  affiliate  or  a 
shareholder,  director,  officer  or 
employee  of  the  bank: 

(1)  The  bank  must  ensure  compliance 
with  all  applicable  statutory  and 
regulatory  provisions  governing  bank 
transactions  with  these  persons  or 
entities;  and 

(2)  The  parties  must  comply  with  all 
applicable  fiduciary  duties;  and 

(3)  The  parties,  if  they  are  in 
competition  with  each  other,  must 
consider  limitations,  if  any,  imposed  by 
applicable  antitrust  laws. 

Subpart  D — Preemption 

§  7.4000    Books  and  records  of  national 
banks. 

(a)  Inspection.  The  only  provision  of 
Federal  banking  law  authorizing 
persons  other  than  the  Comptroller  of 
the  Currency  or  his  authorized 
representatives  to  inspect  books  or 
records  of  a  national  bank  is  contained 
in  12  U.S.C.  62,  relating  to  the  right  of 
shareholders,  creditors,  and  certain  tax 
officials  to  inspect  the  Ust  of 
shareholders  of  a  bank.  Production  of 
records  may,  however,  be  required 
under  normal  judicial  procedures. 
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(b)  Visitorial  powers.  Except  as 
otherwise  expressly  provided  by  Federal 
law,  the  exercise  of  visitorial  powers 
over  national  banks  is  vested  solely  in 
the  OCC,  12  U.S.C.  484.  State  officials 
have  no  authority  to  conduct 
examinations  or  to  inspect  or  require  the 
production  of  books  or  records  of 
national  banks,  except  for  the  limited 
purpose  of  ensuring  compliance  with 
applicable  state  unclaimed  property  and 
escheat  laws.  State  authority  to  review 
the  books  and  records  of  a  national  bank 
is  limited  to  those  circumstances  in 
which  there  is  reasonable  cause  to 
believe  that  the  bank  has  failed  to 
comply  with  those  laws.  Federal  law 
provides  special  procedures  for 
verifying  payroll  records  for 
unemployment  compensation  purposes, 
26  U.S.C.  3305(c),  for  enforcing  the  Fair 
Labor  Standards  Act,  29  U.S.C.  211,  and 
for  ascertaining  the  correctness  of 
Federal  tax  returns,  26  U.S.C.  7602. 

(c)  Report  of  examination.  The  report 
of  elimination  made  by  an  examiner 
selected  by  the  OCC  is  designated  solely 
for  use  in  the  supervision  of  the  bank. 
The  bank's  copy  of  the  report  is  the 
property  of  the  OCC  and  is  loaned  to  the 
bank  and  any  holding  company  thereof 
solely  for  its  confidential  use.  The 
bank's  directors,  in  keeping  with  their 
responsibilities  both  to  depositors  and 
to  shareholders,  should  thoroughly 
review  the  report.  The  report  may  be 
made  available  to  other  persons  only  in 
accordance  with  the  rules  on  disclosure 
in  part  4  of  this  chapter. 

S  7.4001    Charging  Interest  at  rates 
psrraltted  competing  institutions;  charging 
Interest  to  corporate  borrowers. 

(a)  Definition.  The  word  "interest"  as 
used  in  12  U.S.C.  85  includes  any 
payment  compensating  a  creditor  or 
prospective  creditor  for  any  extension  of 
credit,  the  making  available  of  a  line  of 
credit,  or  any  default  or  breach  by  a 
borrower  of  a  condition  upon  which 
credit  was  extended.  It  includes,  among 
other  things,  the  follovdng  fees 
connected  with  credit  extension  or 
availability:  numerical  periodic  rates, 
late  fees,  not  sufficient  funds  (NSF)  fees, 
overlimit  fees,  annual  fees,  cash 
advance  fees,  and  membership  fees.  It 
does  not  ordinarily  include  appraisal 
fees,  premiums  and  commissions 
attributable  to  insurance  guaranteeing 
repayment  of  any  extension  of  credit, 
finders'  fees,  fees  for  document 
preparation  or  notarization,  or  fees 
incurred  to  obtain  credit  reports. 

(b)  Authority.  A  national  oank  located 
in  a  state  may  charge  interest  at  the 
maximum  rate  permitted  by  law  of  that 
state  to  any  state-chartered  or  licensed 
lending  institution.  If  state  law  permits 


a  higher  interest  rate  on  a  specified  class 
of  loans,  a  national  bank  making  loans 
at  the  higher  rate  is  subject  only  to  the 
provisions  of  state  law  relating  to  the 
class  of  loans  that  are  material  to  the 
determination  of  the  interest  rate.  For 
example,  a  national  bank  may  lawfully 
charge  the  highest  rate  permitted  to  be 
charged  by  a  state-licensed  small  loan 
company  or  Morris  Plan  beink,  without 
being  so  licensed. 

(c)  Usury.  A  national  bank  located  in 
a  state  the  law  of  which  denies  the 
defense  of  usury  to  a  corporate  borrower 
may  charge  a  corporate  borrower  any 
rate  of  interest  agreed  upon  by  a 
corporate  borrower. 

§7.4002    National  t>ank  charges. 

(a)  Customer  charges  and  fees.  A 
national  bank  may  charge  its  customers 
deposit  account  service  charges  and 
loan-related  fees.  For  example,  a 
national  bank  may  impose  service 
charges,  that  its  board  of  directors 
determines  to  be  reasonable,  on  dormant 
accounts.  A  national  bank  may  also 
charge  a  borrower  reasonable  fees  for 
credit  reports  or  investigations  with 
respect  to  a  borrower's  credit.  All 
charges  to  customers  should  be  arrived 
at  by  each  bank  on  a  competitive  basis 
and  not  on  the  basis  of  any  agreement, 
arrangement,  undertaking, 
understanding  or  discussion  with  other 
banks  or  their  officers. 

(b)  Considerations.  The  establishment 
of  reasonable  deposit  account  service 
charges  and  loan-related  fees,  and  the 
amounts  thereof,  is  a  business  decision 
to  be  made  by  each  bank  according  to 
sound  banking  judgment  and  safe  and 
sound  banking  principles.  In 
establishing  deposit  account  service 
charges  and  loan-related  fees,  the  bank 
may  consider,  but  is  not  limited  to 
considering: 

(1)  The  cost  incurred  by  the  bank, 
plus  a  profit  margin,  in  providing  the 
service; 

(2)  The  enhancement  of  the 
competitive  position  of  the  bank  in 
accord  with  the  bank's  marketing 
strategy;  and 

(3)  Maintenance  of  the  safety  and 
soundness  of  the  institution. 

(c)  State  law.  The  OCC  evaluates  on 
a  case-by-case  basis  whether  a  national 
bank  may  establish  deposit  account 
service  charges  or  loan-related  fees 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  notwithstanding  a  contrary 
state  law  that  purports  to  limit  or 
prohibit  such  charges  or  fees.  In  issuing 
an  opinion  on  whether  such  state  laws 
are  preempted,  the  OCC  applies 
preemption  principles  derived  from  the 
Supremacy  Clause  of  the  United  States 
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Constitution  and  applicable  judicial 
precedent. 

(d)  National  bank  as  fiduciary.  This 
section  does  not  apply  to  charges 
imposed  by  a  national  bank  in  its 
capacity  as  a  fiduciary,  which  are 
governed  by  part  9  of  this  chapter. 

Appendix  A  to  Part  7 — Corporate 
Governance  Procedures;  OCC 
Approved  Model  Business  Corporation 
Act  Provisions 

The  following  sections  of  the  Model 
Business  Corporation  Act  (1984),  as 
amended  through  1993,  are  permissible 
corporate  governance  procedures  for  a 
national  bank  under  §  7.2000(b)  of  this 
part: 

6.24  Share  Options 
6.28    Expense  of  Issue 

7.01  Annual  Meeting 

7.02  Special  Meeting 

7.04    Action  Without  Meeting 

7.25  Quorum  and  Voting 
Requirements  for  Voting  Groups 

7.26  Action  by  Single  and  Multiple 
Voting  Groups 

8.05(a),  (cMe)    'Terms  of  Directors 

Generally 
8.07    Resignation  of  Directors 

8.20  Meetings 

8.21  Action  Without  Meeting 

8.22  Notice  of  Meeting 

8.23  Waiver  of  Notice 
8.25    Committees 

10.03    Amendment  By  Board  of 
Directors  and  Shareholders 
10.09    Effect  of  Amendment 

PART  31— EXTENSIONS  OF  CREDIT 
TO  NATIONAL  BANK  INSIDERS 

2.  The  authority  citation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4),  375b(3). 
1817(k),  and  1972(2)(G)(ii). 

3.  Part  31  is  amended  by  adding  new 
subpart  C  consisting  of  §  31.100  to  read 
as  follows: 

Subpart  C — Interpretive  Rulings 

§31.100    Transactions  with  affiliates. 

(a)  Debts  of  affiliates.  A  national 
bank's  bad  debts  do  not  include  bad 
debts  due  to  an  affiliate  for  purposes  of 
12  U.S.C.  56  except  to  the  extent  of  each 
debt  of,  or  other  claim  against,  the 
affiliate  with  respect  to  which  the  bank 
is  personally  liable  either  as  obligor  or 
guarantor.  This  section  does  not  apply, 
however,  to  debts  of  operating 
subsidiaries. 

(b)  Loans  secured  by  stock  or 
obligations  of  an  affiliate.  Where  a  loan 
is  otherwise  adequately  secured, 
additional  security  in  the  form  of  the 
capital  stock,  bonds,  debentures,  or 
other  such  obligations  of  an  affiliate 


need  not  be  considered  in  determining 
the  limitation  contained  in  12  U.S.C. 
371c  with  respect  to  the  aggregate 
amount  of  loans  secured  by  stock  or 
obligations  of  an  affiliate. 

(cj  Federal  funds  transactions 
between  affiliates.  The  limitations 
contained  in  12  U.S.C.  371c  apply  to  the 
sale  of  Federal  funds  by  a  national  bank 
to  an  affiliate  of  such  bank. 

(d)  Deposits  between  affiliated  banks. 
A  deposit  made  by  a  national  bank  in 
an  affiliate  is  considered  to  be  a  loan  or 
extension  of  credit  to  the  affiliate  under 
12  U.S.C.  371c,  except  for  a  deposit 
made  in  an  affiliated  domestic  or  foreign 
bank  in  the  ordinary  course  of 
correspondent  business  or  as  otherwise 
provided  in  12  U.S.C.  371c(d)(l).  Loans 
or  extensions  of  credit  to  an  affiliate  are 
required  to  be  secured  under  12  U.S.C. 
371c.  However,  12  U.S.C.  90  and 
applicable  case  law  restrict  the  authority 
of  national  banks  to  pledge  their  assets 
to  secure  private  deposits.  Similar 
restrictions  on  securing  deposits  also 
apply  to  many  state-chartered  banks. 
Consequently,  a  national  bank  may  not 
make  a  deposit  in  an  affiliated  national 
bank  unless  made  in  the  ordinary  course 
of  correspondent  business  or  as 
provided  in  12  U.S.C.  371c(d)(l).  A 
national  bank  may  not  make  a  deposit 
in  an  affiliated  state  bank  unless  made 
in  the  ordinary  course  of  correspondent 
business  or  as  provided  in  12  U.S.C. 
371c(d)(l)  or  unless  the  affiliated  state 
bank  can  legally  offer  collateral  for  such 
deposit  in  conformance  with  the 
requirements  of  12  U.S.C.  371c.  A 
national  bank  may  not  receive  a  deposit 
from  an  affiliated  bank,  except  in  the 
ordinary  course  of  correspondent 
business  or  as  provided  in  12  U.S.C. 
371c(d)(l),  because  of  its  legal  inability 
to  provide  the  required  collateral. 

Dated:  February  17, 1995. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
[FR  Doc.  95-4703  Filed  3-2-95;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  120  and  122 

Business  Loan  Policy  and  Business 
Loans;  Facsimiles  of  SBA  Forms 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  SBA  participating  lenders  to 
use  computer  generated  facsimile  exact 
copies  of  SBA  application  and  closing 
forms  in  making  SBA  guaranteed  loans. 


SBA  lenders,  under  the  proposed  rule, 
would  agree  to  accept  liability  for  a 
substantial  SBA  loss  attributable  to 
deficiencies  in  such  forms.  Under  the 
proposed  rule,  SBA  would  deny  liability 
to  a  lender  which  fails  to  use  SBA 
provided  forms  or  computerized 
facsimile  exact  copies  of  the  SBA  forms 
if  this  failure  would  contribute  to  a 
substantial  loss  by  the  SBA  on  the 
guaranteed  loan. 

DATES:  Comments  must  be  submitted  on 
or  before  April  3,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
John  R.  Cox,  Associate  Administrator  for 
Financial  Assistance,  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Cox, 202/205-6490. 
SUPPLEMENTARY  INFORMATION:  For  many 
years,  the  SBA  has  required  that  its 
participating  lenders  use  SBA  provided 
forms  in  the  SBA  guaranteed  business 
loan  program.  With  advances  in 
technology,  SBA  recognizes  that  such 
forms  may  be  reproduced  as  mirror 
image  facsimiles  by  computers  and  that 
such  reproductions  may  be  in  the  best 
interest  of  expedition  of  the  SBA 
guaranteed  loan  program. 

Under  this  proposed  rule,  lenders 
participating  in  the  SBA  guaranteed 
business  loan  program  would  be 
authorized  to  use  SBA  application  and 
closing  forms  which  are  computer 
generated  by  the  lenders  or  from 
software  prepared  by  third  parties  with 
whom  they  have  contracted.  Because 
SBA  in  the  past  has  withheld 
permission  to  computerize  some 
identified  SBA  forms,  the  proposed  new 
§  122.5-6  would  specifically  include 
these  forms  in  the  general  authority  to 
utilize  computer  generated  facsimile 
copies:  SBA  Forms  147  (Note),  148 
(Guaranty),  155  (Standby  Agreement), 
601  (Applicant's  Agreement  of 
Compliance),  928  (Mortgage),  1050 
(Settlement  Sheet),  1059  (Security 
Agreement). 

SBA's  guaranty  to  a  participating 
lender  with  respect  to  an  SBA 
guaranteed  business  loan  is  conditional 
on  the  lender's  actions  in  properly  and 
prudently  making,  closing,  servicing, 
and  liquidating  a  loan.  Accordingly, 
SBA's  rules  release  the  agency  from  its 
obligation  to  the  lender  to  purchase  the 
guaranteed  portion  of  a  business  loan 
under  certain  prescribed  conditions. 
SBA  is  proposing  to  amend  §  120.202- 
5  of  its  regulations  so  that  it  would  be 
released  from  an  obligation  to  a 
participating  lender  to  purchase  the 
guaranteed  portion  of  a  loan  if  the 
lender  fails  to  utilize  SBA  provided 
forms  or  computer  exact  facsimile 


copies  thereof,  and  this  failure 
contributes  to  a  substantial  loss  on  the 
loan  by  the  SBA.  This  means  that  if  the 
computer  generated  SBA  forms  used  by 
a  lender  are  not  exact  facsimile  copies, 
and  such  lack  of  conformity  contributes 
or  may  contribute  to  a  substantial  loss 
by  SBA  on  the  loan,  SBA  could  refuse 
to  honor  its  guaranty  with  respect  to  the 
lender.  In  no  event  could  SBA  refuse  to 
purchase  the  guaranteed  portion  from  a 
registered  holder  [i.e.,  investor)  in  the 
secondary  market.  SBA's  obligation  to  a 
registered  holder  always  unconditional, 
and  this  proposed  rule  would  have  no 
effect  on  such  obligation. 

Compliance  With  Executive  Orders 
12612, 12778  and  12866,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35 

For  purposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  form,  will  not  have 
a  significant  economic  impact  on  a 
substantial  numbers  of  small  entities. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  the  final  form,  will 
not  constitute  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866,  since  the  proposed  change 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $1^0  million  or 
more. 

SBA  certifies  that  the  proposed  rule, 
if  promulgated  in  final  form,  would  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
could  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

SBA  certifies  that  this  proposed  rule 
could  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Further,  for  purposes  of  Executive 
Order  12778,  SBA  certifies  that  this 
proposed  rule,  if  promulgated  in  final 
form,  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order.  (Catalog  of  Federal  Domestic 
Assistance  Programs,  No.  59.012) 

List  of  Subjects 

13  CFR  Part  120 

Loan  programs-business.  Small 
Businesses. 

13  CFR  Part  122 

Loan  programs-business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  proposes  to  amend  parts 
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120  and  122,  chapter  I,  title  13,  Code  of 
Federal  Regulations,  as  follows: 

PART  120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
and  (h). 

2.  Section  120.202-5  woul.d  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

§  1 20.202-6    Wtten  SBA  does  not  purchase. 

SBA  shall  be  released  from  its 
obligation  to  purchase  its  share  of  the 
guaranteed  loan  if  the  Lender  has  not 
substantially  compHed  with  all  of  the 
provisions  of  these  regulations,  the 
Guaranty  Agreement  and  the  Loan 
Authorization;  has  failed  to  disclose 
material  facts;  has  made  material 
misrepresentations  to  SBA  with  respect 
to  the  loan;  or  has  failed  to  utilize  SBA 
provided  forms  or  exact  computerized 
facsimile  copies  thereof;  provided  that 
any  of  these  failures  contributes  or  may 
contribute  to  a  substantial  loss  on  the 
loan  by  SBA;  or  upon  the  happening  of 
any  one  or  more  the  following  events: 


PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6).  636(a). 
636(m). 

2.  Section  122.5-6  would  be  added  to 
read  as  follows: 

§  122.5-6    Facsimile  Copies  of  SBA 
Application  Fomts. 

For  guaranteed  loans,  a  Participating 
Lender  may  use  computer  generated 
SBA  application  or  closing  forms  which 
are  exact  facsimile  reproductions  of 
SBA's  forms.  Lenders  which  use 
computer  generated  application  or 
closing  forms  agree  to  accept  liability  for 
a  substantial  SBA  loss  due  to 
deflciencies  in  the  use  of  these  forms. 
(See  §  120.202-5).  All  SBA  Business 
loan  forms,  including  the  following, 
may  be  computer  generated:  147  (Note), 
148  (Guaranty),  155  (Standby 
Agreement),  601  (Applicant's 
Agreement  of  compliance),  928 
(Mortgage),  1050  (Settlement  Sheet), 
1059  (Security  Agreement). 

Dated:  December  23, 1994. 
Philip  Lader, 
Administrator. 

IFR  Doc.  95-5126  Filed  3-2-95:  8:45  am] 
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14CFRPart39 

[Docket  No.  94-NM-226-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of  the  left  and  right 
inboard  elevator  servo  assemblies  and 
the  hydraulic  routing  of  the  right 
inboard  elevator  power  control  package 
(PGP).  This  proposal  is  prompted  by  a 
report  of  an  uncommanded  right 
elevator  deflection  after  takeoff  and 
reports  of  elevator/control  column 
bumps  during  landing  gear  retraction  on 
these  airplanes.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  uncommanded  elevator 
deflection,  which  could  result  in 
structural  damage  and  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
April  28,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
226-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Gomments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207;  and  Parker  Hannifin 
Gorporation,  Customer  Support 
Operations,  16666  Von  Karman  Avenue, 
Irvine,  California  92714.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  N.  Ishimaru,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2674;  fax  (206)  227-1181. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-226-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-226-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  one  report  of 
an  uncommanded  right  elevator 
deflection  after  takeoff  and  two  reports 
of  elevator/control  column  bumps 
during  landing  gear  retraction  on  Boeing 
Model  747—400  series  airplanes 
equipped  with  certain  inboard  elevator 
Parker  power  control  packages  (PGP). 
Investigation  revealed  that  hydraulic 
system  number  4  is  connected  to  the 
sensitive  side  of  the  servo  valve,  which 
may  lead  to  an  uncommanded  elevator 
motion  when  the  return  pressure  for  the 
hydrauhc  system  number  4  fluctuates. 
This  condition,  if  not  corrected,  could 
result  in  structural  damage  and  reduced 
controllability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Parker  Service  Bulletin  327400-27-171, 
dated  December  2, 1994,  which 
describes  procedures  for  modification  of 


the  left  and  right  servo  assemblies  of  the 
PGP  of  the  inboard  elevator  for  Model 
747-100,  -200,  -300,  and  -400  series 
airplanes,  equipped  with  certain  Parker 
•PGP's.  The  modification  involves 
rework  of  the  dual  tandem  servo 
assembly.  This  modification  vtrill 
prevent  blockage  of  the  hydraulic 
balance  passageway  by  the  spring  guide, 
which  can  contribute  to  the 
uncommanded  motion  of  the  PGP. 

However,  for  certain  Model  747-400 
series  airplanes,  Boeing  has  issued  Alert 
Service  Bulletin  747-27A2348,  Revision 
1,  January  26,  1995,  which  describes 
additional  procedures  for  modification 
of  the  hydraulic  tubing  of  the  right 
inboard  elevator  PGP.  This  modification 
connects  the  hydraulic  system  number  3 
to  the  sensitive  side  of  the  servo  valve. 
This  modification  vnll  prevent  an 
uncommanded  right  elevator  deflection 
caused  by  hyraulic  system  number  4 
pressure  flucuations.  The  FAA  has 
reviewed  and  approved  this  alert  service 
bulletin. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  left  and  right 
servo  assemblies  and  re-routing  the 
hydraulic  tubing  of  the  inboard  elevator 
PGP.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

As  a  result  of  recent  communications 
vdth  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  672  Model 
747-100.  -200.  and  -300  series 
airplanes,  and  357  Model  747-400 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet,  a  total  of  1,000 
airplanes. 

The  FAA  estimates  that  114  Model 
747-100,  -200.  and  -300  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  73  work 


hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,720  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
'operators  is  estimated  to  be  $923,400,  or 
$8,100  per  airplane. 

The  FAA  estimates  that  65  Model 
747—400  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  111 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  :s  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $8,549  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $988,585,  or 
$15,209  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompHsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-226-AD. 

Applicability:  Model  747-100.  -200,  -300, 
and  -400  series  airplanes,  equipped  with 
Parker  inboard  elevator  power  control 
packages  (PCP)  having  part  numbers  (P/N) 
327400-1001 ,  -1003,  -1005,  and  -1007; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  elevator 
deflection,  which  could  result  in  structural 
damage  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  For  Model  747—400  series  airplanes,  as 
listed  in  Boeing  Alert  Service  Bulletin  747- 
27A2348.  dated  November  17, 1994:  Within 
1  year  after  the  effective  date  of  this  AD, 
modify  the  hydraulic  tubing  of  the  right 
inboard  elevator  PCP,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-27A2348, 
Revision  1.  dated  January  26, 1995. 

(b)  For  all  airplanes:  Within  3  years  after 
the  effective  date  of  this  AD,  modify  the  left 
and  right  servo  assemblies  of  the  inboard 
elevator  PCP,  in  accordance  with  Parker 
Service  Bulletin  327400-27-171,  dated 
December  2, 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  ANM- 
lOOS,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-5244  Filed  3-2-95;  8:45  am] 
BILUNQ  COOE  491»-1>^< 


14  CFR  Part  39 

[Docket  No.  94-NM-241-AD] 

AlHMorttiiness  Directives;  Pokker 
lyiodel  F28  IMark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Marie  0100 
series  airplanes.  This  proposal  would 
require  installation  of  reinforcement 
plates  at  certain  fuselage  stations.  This 
proposal  is  prompted  by  a  report 
indicating  that  cracks  were  found  in  the 
frame  strips  at  certain  fuselage  stations 
on  a  Model  F28  Mark  0100  series 
airplane  test  iirticle  due  to  fatigue- 
related  stress.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  fatigue-related  cracking, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage  pressure  vessel. 
DATES:  Comments  must  be  received  by 
April  28,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
241-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Al'ixandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-241-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-241-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  full-scale  fatigue  testing  on  a 
Model  F28  Mark  0100  series  airplane 
test  article,  cracks  were  foimd  in  the 
frame  strips  at  fuselage  stations  14911 
and  17011.  The  cause  of  such  cracking 
has  been  attributed  to  fatigue-related 
stress.  Such  fatigue-related  cracking,  if 
not  detected  and  corrected  in  a  timely 


manner,  could  result  in  reduced 
structural  integrity  of  the  fuselage 
pressure  vessel. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-53-072.  dated  March  12. 1993, 
which  describes  procedures  for 
installation  of  reinforcement  plates  at 
left  and  right  fuselage  stations  14911 
and  17011.  Installation  of  the 
reinforcement  plates  will  reduce  stress 
in  this  area  and  increase  the  fatigue  life 
of  the  affected  parts.  The  RLD  classified 
this  service  bulletin  as  mandatory  and 
issued  Netherlands  airworthiness 
directive  BLA  93-037(A).  dated  March 
17.  1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  woiild  require 
installation  of  reinforcement  plates  at 
left  and  right  fuselage  stations  14911 
and  17011^  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 


The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  160  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,800  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$603,000,  or  $13,400  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Docket  94-NM-241-AD. 

Applicability.  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11371  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  in  the  frame  strips  at 
fuselage  stations  14911  and  17011,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage  pressure  vessel,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  24,000  total 
flight  cycles,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  reinforcement  plates  at  left  and 
right  fuselage  stations  14911  and  17011,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-53-072,  dated  March  12. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  P*rincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27,  1995. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-5243  Filed  3-2-95;  8:45  am) 
BILUNQ  COOE  431»-1»-U 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  an  inspection  to  determine  the 
adequacy  of  clearance  between  the 
normal  maximum  (second)  detent  for 
the  reverse  thrust  control  and  the 
surrounding  moving  parts  and  to  detect 
chafing  or  damage  of  the  detent.  This 
proposal  would  also  require  eventual 
replacement  of  the  normal  maximum 
detent  with  an  improved  detent.  This 
proposal  is  prompted  by  a  report 
indicating  that  an  inadequate  level  of 
clearance  between  the  normal  maximum 
detent  and  the  surrounding  parts  may 
exist  on  earlier  production  Model  F28 
Mark  0100  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  proper  operation  of 
the  normal  maximum  detent  for  reverse 
thrust  control. 

DATES:  Comments  must  be  received  by 
April  28,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
05-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206) 227-2141; fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-05-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-05-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  June  29, 1992,  the  FAA  issued  AD 
92-15-08,  amendment  39-8302  (57  FR 
34216,  August  8,  1992),  apphcable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes,  to  require  removing  the 
normal  maximum  (second)  detent  of  the 
reverse  thrust  control  and  installing  an 
improved  unit.  That  action  was 
prompted  by  reports  indicating  that  the 
override  force  for  the  normal  maximum 
detent  of  the  reverse  thrust  control  is  too 
low.  The  actions  required  by  that  AD  are 
intended  to  prevent  fatigue  damage  and 
subsequent  reduced  structural 
capability  of  the  horizontal  stabilizer 
attachment. 

The  normal  maximum  detents  that 
were  installed  in  accordance  with  AD 
92-15-08  (reference  Fokker  Service 
Bulletin  SBFl 00-76-008,  dated  May  8, 
1991)  were  intended  to  be  functional 
only  with  certain  pulleys.  Since  the 
issuance  of  that  AD,  however,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  has  notified  the  FAA  that 


certain  earlier  production  airplanes 
affected  by  AD  92-15-08  are  not  fitted 
with  those  specific  pulleys.  As  a  result, 
compliance  with  AD  92-15-08  may 
have  produced  an  inadequate  level  of 
clearance  between  the  normal  maximum 
detent  and  the  surrounding  moving 
parts  on  these  airplanes.  This  condition, 
if  not  corrected,  could  result  in  the 
inability  to  select  reverse  thrust  levels 
above  the  normal  maximum  detent. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-76-010,  dated  October  31, 
1993,  which  describes  procedures  for: 

1.  Performing  a  one-time  inspection  of 
certain  airplanes  to  determine  the 
adequacy  of  clearance  between  the 
normal  maximiun  detent  for  the  reverse 
thrust  control  and  the  surrounding 
moving  parts  and  to  detect  chafing  or 
damage  of  the  detent  and/or 
surrounding  moving  parts;  and 

2.  Replacing  the  normal  maximum 
detent  for  reverse  thrust  control  with  an 
improved  detent. 

The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued  Ehitch 
airworthiness  directive  BLA  93-1 5 1(A), 
dated  November  1, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

The  FAA  is  considering  further 
rulemaking  action  to  revise  AD  92-15- 
08  to  change  the  applicability  of  that  AD 
to  remove  certain  earfier  production 
Model  F28  Mark  0100  series  airplanes 
that  could  have  a  potential  thrust 
reverser  detent  interference  problem. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  determine  the 
adequacy  of  clearance  between  the 
normal  maximum  detent  for  the  reverse 
thrust  control  and  the  surroimding 
moving  parts,  and  to  detect  chafing  or 
damage  of  the  normal  maximum  detent; 
and  replacement  of  the  normal 
maximiun  detent  with  a  new  normal 
maximum  detent.  The  actions  would  be 


required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $400  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5,000, 
or  $1,000  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption  ' 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  95-NM-05-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11261  inclusive,  11263,  and  11268  through 
11283  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  proper  operation  of  the  normal 
maximum  detent  for  reverse  thrust  control, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFlOO-76-008,  dated  May  8. 1991, 
has  been  accomplished:  Within  1.500  flight 
cycles  after  the  effective  date  of  this  AD. 
perform  an  inspection  to  determine  the 
adequacy  of  clearance  between  the  normal 
maximum  (second)  detent  for  the  reverse 
thrust  control  and  the  surrounding  moving 
parts  and  to  detect  chafing  or  damage  of  the 
normal  maximum  detent,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 


Fokker  Service  Bulletin  SBFlOO-76-010, 
dated  October  31, 1993. 

(1)  If  any  chafing  or  damage  is  found 
(regardless  of  clearance),  prior  to  further 
flight,  replace  the  normal  maximum  detent 
with  an  improved  normal  maximum  detent, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin 

(2)  If  the  clearance  is  found  to  be 
inadequate,  but  no  chafing  or  damage  is 
found,  within  250  flight  cycles  following  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  replace  the  normal  maximum  detent 
with  an  improved  normal  maximum  detent, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(3)  If  the  clearance  is  found  to  be  adequate 
and  no  damage  or  chafing  is  found,  within 
3.000  flight  cycles  following  the  inspection 
required  by  pararaph  (a)  of  this  AD,  replace 
the  detent  with  an  improved  normal 
maximum  detent,  in  accordance  with  Part  2 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(b)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFl  00-76-008,  dated  May  8, 1991, 
has  not  been  accomplished:  Within  the  next 
500  flight  cycles  after  the  effective  date  of 
this  AD,  replace  the  normal  maximum  detent 
for  reverse  thrust  control  with  an  improved 
normal  maximum  detent,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-76-010, 
October  31, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27,  1995. 

Darrell  M .  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  905 

Pocket  No.  950104002-5002-01;  I.D. 
061394C] 

RIN0648-AE40 

Use  in  Enforcement  Proceedings  of 
Information  Collected  by  Voluntary 
Fishery  Data  Collectors 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary),  through  NOAA,  is 
publishing  proposed  regulations  that 
would  restrict  the  use  of  information 
collected  by  voluntary  fishery  data 
collectors  (VFDC).  These  regulations 
would  limit  the  extent  to  which  such 
information  could  be  used  in  civil  and 
criminal  enforcement  proceedings 
conducted  pursuant  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Endangered 
Species  Act  (ESA),  and  the  Marine 
Mammal  Protection  Act  (MMPA).  hi 
promulgating  these  regulations.  NOAA 
seeks  to  encourage  the  use  of  VFDCs  by 
the  fishing  industry,  while  protecting 
the  necessary  use  of  observer 
information  by  law  enforcement 
personnel. 

DATES:  Comments  must  be  submitted  by 
May  2,  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  National  Oceanic  and  Atmospheric 
Administration,  Office  of  General 
Counsel,  Enforcement  and  Litigation 
Section,  8484  Georgia  Avenue,  4th 
Floor,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
La  Bissonniere,  (301)  427-2202. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Magnuson  Act,  16  U.S.C.  1801,  et 
seq.  and  the  MMPA,  16  U.S.C.  1361  et 
seq.  specifically  authorize  the  stationing 
of  observers  aboard  fishing  vessels. 

Observers  serve  two  separate  and 
essential  purposes.  First,  observers 
collect  scientific  information  essential 
to  the  effective  management  and 
protection  by  the  National  Marine 
Fisheries  Service  (NMFS)  of  ocean 
fisheries  and  protected  species.  Second, 
observers  monitor  compliance  with 
existing  Federal  laws.  Information 
collected  by  an  observer  that  establishes 
a  violation  of  the  Magnuson  Act,  the 
MMPA  or  the  ESA,  16  U.S.C.  1531  et 
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seq.  may  be  used  to  prosecute  the  owner 
or  operator  of  that  vessel  in  a 
subsequent  civil  or  criminal 
enforcement  proceeding. 

Most  observer  programs  are 
mandatory  in  nature.  For  example, 
under  the  Magnuson  Act,  domestic 
vessels  participating  in  the  groundflsh 
fishery  of  the  Gulf  of  Alaska  are 
required  to  carry  an  observer  if  ordered 
to  do  so.  (See  50  CFR  672.27).  Under  the 
MMPA,  U.S.  commercial  vessels  in  the 
eastern  tropical  Pacific  yellowfin  tuna 
purse  seine  fishery  must  carry  an 
observer,  (See  16  U.S.C. 
1374(h)(2)(B)(viii)),  as  must  any  vessel 
selected  by  NMFS  while  operating 
pursuant  to  a  special  exemption  permit 
in  a  Category  I  fishery.  (See  16  U.S.C. 
1383a(b)(3)(B)).  Under  the  ESA,  NMFS 
occasionally  requires  observers  as  a 
condition  of  a  section  7  incidental  take 
statement.  (See  16  U.S.C.  1536(b)). 

Pursuant  to  all  three  acts,  however, 
voluntary  observer  programs  also  have 
been  utilized.  For  example,  under  the 
MMPA's  interim  exemption  program  for 
commercial  fisheries,  NMFS  may,  with 
the  consent  of  a  vessel  owner,  station  an 
observer  aboard  a  vessel  that  is  not 
fishing  in  a  Category  I  fishery.  (See  16 
U.S.C.  1383a(e)(3)).  Under  this  and 
other  programs,  fishermen  who  are 
under  no  legal  obligation  to  do  so,  may 
voluntarily  agree  to  carry  observers 
selected  by  NMFS.  Although  most 
observer  programs  implemented  by 
NMFS  are  mandatory  in  nature, 
voluntary  programs  are  widely  used  to 
gather  scientific  information  along  the 
northeastern  and  southeastern  coasts  of 
the  United  States. 

Concerns  have  arisen  within  the 
fishing  industry  and  NMFS  as  to 
whether  information  collected  by 
voluntary  observers  should  be  used  in 
subsequent  enforcement  proceedings. 
Many  fear  that  fishermen  will  be 
reluctant  to  carry  voluntary  observers  if 
the  information  collected  by  the 
observer  can  be  used  to  prosecute  them. 
Without  the  cooperation  of  the  fishing 
industry,  the  voluntary  observer 
program  might  deteriorate,  depriving 
NMFS  of  information  that  is  essential  to 
living  marine  resource  management  and 
protection.  Conversely,  others  worry 
that  unduly  restricting  the  use  of  such 
information  will  undermine  the  ability 
to  effectively  prosecute  violations  of 
each  statute. 

In  response  to  these  concerns. 
Congress  enacted  16  U.S.C.  1853(f)  of 
the  Magnuson  Act.  This  amendment, 
codified  at  section  303(f)  of  the 
Magnuson  Act,  requires  the  issuance  of 
regulations  that  restrict,  in  civil  and 
criminal  enforcement  proceedings 
conducted  imder  the  Magnuson  Act, 


MMPA,  and  ESA,  the  use  of  information 
collected  by  VFDCs  while  aboard  a 
vessel  for  conservation  and  management 
purposes. 

Tnese  proposed  regulations  have  been 
prepeired  to  satisfy  this  statutory 
directive.  They  do  so  in  a  manner  that 
balances  the  competing  concerns 
associated  with  the  use  of  information 
collected  by  voluntary  observers. 
Specifically,  the  regulations  would 
encourage  industry  participation  in 
voluntary  observer  programs  by  limiting 
the  risk  of  civil  or  criminal  prosecution 
under  the  Magnuson  Act,  MMPA,  and 
ESA,  based  upon  information  collected 
by  a  VFDC.  At  the  same  time,  the 
regulations  would  protect  essential 
enforcement  activities  by  permitting  the 
use  of  such  information  in  limited 
circumstances. 

Scope 

These  proposed  regulations  would 
add  a  new  part  to  title  15  of  the  Code 
of  Federal  Regulations,  and  would  apply 
to  the  use  of  information  collected  by 
VFDCs.  Section  905.5  would  define  a 
VFDC  as  an  observer  or  sea  sampler 
whose  presence  aboard  a  vessel  is  not 
required  pursuant  to  any  provision  of 
the  Magnuson  Act,  MMPA,  ESA  or 
supporting  regulations.  By  definition, 
these  proposed  regulations  would  only 
apply  when  an  observer  is  aboard  a 
vessel  at  the  sole  discretion  of  the  owner 
or  operator. 

These  regulations  would  not 
categorically  prohibit  the  use  of 
information  collected  by  VFDCs  in 
enforcement  proceedings.  Rather,  the 
regulations  would  restrict  the  use  of 
such  information.  Restricting  the  use  of 
information  collected  by  a  VFDC  is 
consistent  with  the  plain  language  of  the 
statute,  and  strikes  a  balance  between 
separate  and  sometimes  conflicting 
goals  of  the  Magnuson  Act,  MMPA,  and 
ESA:  the  management  and  protection  of 
species  through  the  acquisition  of 
scientific  information  and  through  the 
effective  prosecution  of  prohibited 
conduct. 

These  regulations  would  apply  to  any 
enforcement  proceeding  initiated 
pursuant  to  the  Magnuson  Act,  MMPA, 
or  ESA.  The  term  "enforcement 
proceeding"  is  broadly  defined  to 
encompass  any  judicial  or 
administrative  action  that  is  initiated  for 
the  purpose  of  imposing  any  civil  or 
criminal  penalty  that  is  authorized  by 
the  Magnuson  Act,  MMPA,  or  ESA. 

These  regulations  would  apply  even  if 
the  information  collected  relates  to  the 
violation  of  a  statute  subject  to  this 
proposed  rule  that  is  different  from  the 
one  giving  rise  to  the  VFDC's  presence 
onboard  a  vessel.  For  example,  assume 


that  a  VFDC  is  stationed  aboard  a 
fishing  vessel  pursuant  to  a  voluntary 
program  authorized  by  the  Magnuson 
Act.  These  regulations  would  restrict 
the  use  of  information  collected  by  the 
VFDC  in  an  enforcement  proceeding 
arising  from  a  violation  of  the  Magnuson 
Act.  The  regulations,  however,  also 
would  restrict  the  use  of  information 
collected  by  this  same  VFDC  in  an 
enforcement  proceeding  arising  from  a 
violation  of  the  MMPA  or  ESA. 

Information 

Part  905  would  restrict  the  use  of 
information  collected  by  a  VFDC  in 
enforcement  proceedings  conducted 
under  the  Magnuson  Act,  MMPA,  and 
ESA.  The  term  "information"  would  be 
defined  in  §  905.2  to  include  all 
observations,  data,  statistics, 
photographs,  film,  or  recordings 
collected  by  a  VFDC.  Under  this  broad 
definition,  information  may  take  the 
form  of  recorded  data  or  activities  seen 
or  heard  by  the  observer.  This  definition 
is  intended  to  encompass  any  type  of 
information,  regardless  of  form. 

The  restrictions,  however,  would  not 
apply  to  independent  evidence  that  is 
derived  from  information  collected  by  a 
VFDC.  In  practice,  evidence  initially 
collected  by  enforcement  personnel 
frequently  leads  to  the  discovery  of 
additional  evidence.  These  regulations 
would  not  restrict  the  use  of  additional 
evidence  acquired  in  this  manner. 
Absent  this  exception,  prosecutors 
might  be  denied  use  of  relevant 
evidence,  wholly  luirelated  to  the 
purposes  of  peirt  905,  simply  because  it 
was  acquired  through  information 
collected  by  a  VFDC. 

For  example,  assume  a  VFDC 
observed  a  fishing  vessel  land  fish  in 
excess  of  the  vessel's  authorized  limit. 
Under  these  proposed  regulations,  the 
government  could  not  rely  upon  the 
VFDC's  observations  in  any  subsequent 
prosecution.  Aware  of  these 
observations,  however,  enforcement 
personnel  could  obtain  additional 
evidence,  such  as  landing  slips,  that 
independently  establish  the  violation. 
These  proposed  regulations  would  not 
restrict  the  use  of  the  landing  slips  in 
any  subsequent  prosecution. 

Access  to  Information 

Part  905  would  restrict  the  use  of 
information  collected  by  a  VFDC  in  an 
enforcement  proceeding  conducted 
pursuant  to  the  Magnuson  Act.  MMPA 
or  ESA.  It  would  not  restrict  access  to 
this  same  information  by  any  party  to  an 
enforcement  proceeding.  Instead,  access 
to  such  information  remains  subject  to 
existing  Federal  statutes  and  rules.  For 
example,  access  to  information  collected 


UMI 


by  Federal  agencies  is  subject  to  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  Information  collected  by 
NMFS  pursuant  to  the  Magnuson  Act 
and  the  MMPA  may  only  be  disclosed 
consistent  with  the  confidentiality 
provisions  of  both  statutes.  Within 
enforcement  proceedings,  access  to 
information  is  governed  by  discovery 
provisions  set  forth  in  the  Federal  rules 
of  civil  and  criminal  procedure,  and 
agency  regulations  that  control 
discovery.  (See  15  CFR  904.240). 

Use  of  Information 

Under  proposed  §  905.4(a), 
information  collected  by  a  VFDC  may 
not  initially  be  introduced  by  the 
govenmient  as  evidence  against  any 
consenting  owner  that  is  a  party  to  an 
enforcement  proceeding.  A  "consenting 
owrner"  is  defined  as  the  owner, 
operator  or  crewmember  of  a  vessel 
camring  a  VFDC. 

This  restriction,  however,  would  not 
apply  to  other  parties.  Under  proposed 
§  905.4(b)(1),  any  other  party  to  an 
enforcement  proceeding  may  introduce 
such  information.  This  exception 
recognizes  the  fact  that,  in  certain  cases, 
information  collected  by  a  VFDC  may 
establish  a  party's  innocence.  Denying  a 
party  the  right  to  use  such  information 
in  a  criminal  proceeding  might  run 
counter  to  a  party's  right  to  compulsory 
process  under  the  Sijrth  Amendment  of 
the  U.S.  Constitution.  While  VFDC- 
collected  information  will  ordinarily  be 
introduced  to  establish  irmocence,  such 
information  may  be  introduced  for  any 
reason  by  any  party  other  than  the 
govermnent,  regardless  of  their  status  as 
a  plaintiff  or  defendant. 

Once  information  collected  by  a 
VFDC  has  been  introduced,  any  party, 
including  the  government,  may 
introduce  any  information  collected  by 
a  VFDC.  (See  §  905.4(b)(2)).  In  most 
instances,  parties  will  offer  additional 
information  when  necessary  to  clarify, 
explain,  or  contradict  information 
previously  introduced.  Pursuant  to 
proposed  §  905.4(b)(2),  however,  any 
other  information  may  be  introduced 
against  any  party  for  any  purpose, 
within  the  soimd  discretion  of  the  court 
or  tribunal. 

Exceptions 

While  the  restrictions  proposed  in 
part  905  are  intended  to  apply  to  the 
vast  majority  of  enforcement 
proceedings  conducted  under  the 
Magnuson  Act,  MMPA,  and  ESA, 
exception  is  made  for  a  few  Umited 
categories  of  actions.  Pursuant  to 
proposed  §  905.5,  the  provisions  of  part 
905  would  not  apply  to  enforcement 
proceedings  based  upon:  (1)  The  assault. 


intimidation,  or  harassment  of  any 
person;  or  (2)  the  impairment  or 
interference  with  the  duties  of  a  VFDC. 
These  regulations  are  intended  to 
promote  voluntary  observer  programs  by 
reducing  the  risk  of  prosecution  for 
fishing-related  violations,  not  improper 
conduct  directed  against  a  VFDC. 
Extending  the  restrictions  of  part  905  to 
conduct  of  this  nature  would  jeopardize 
the  safety  of  VFDCs  and  imdermine  the 
quality  of  any  data  collected. 

Classification 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulations  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  businesses. 
This  proposed  rule  is  procedural  in 
nature,  limiting  the  use  of  specific 
information  in  enforcement 
proceedings.  As  a  result,  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

List  of  Subjects  in  15  CFR  Part  90S 

Fisheries,  Statistics 

Dated:  February  21, 1995. 
Terry  D.  Garcia, 

General  Counsel.  National  Oceanic  and 
Atmospheric  Administration. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  905  is  proposed 
to  be  added  to  read  as  follows: 

PART  905— USE  IN  ENFORCEMENT 
PROCEEDINGS  OF  INFORMATION 
COLLECTED  BY  VOLUNTARY 
FISHERY  DATA  COLLECTORS 

Sec. 

905.1  Scope. 

905.2  Definitions. 

905.3  Access  to  information. 

905.4  Use  of  information. 

905.5  Exceptions. 

Authority:  16  U.S.C.  1853(f). 

§905.1     Scope. 

This  part  applies  to  the  use,  in 
enforcement  proceedings  conducted 
pursuant  to  the  Magnuson  Act,  the 
MMPA,  and  the  ESA,  of  information 
collected  by  volimtary  fishery  data 
collectors. 

§905.2    Definitions. 

When  used  in  this  part: 

Consenting  owner  means  the  owner, 
operator,  or  crewmember  of  a  vessel 
carrying  a  voluntary  fishery  data 
collector. 


Enforcement  proceeding  means  any 
judicial  or  administrative  trial  or 
hearing,  initiated  for  the  purpose  of 
imposing  any  civil  or  criminal  penalty 
authorized  under  the  Magnuson  Act, 
MMPA.  or  ESA,  including  but  not 
limited  to,  any  proceeding  initiated  to: 
impose  a  monetary  penalty;  modify, 
sanction,  suspend  or  revoke  a  lease, 
Ucense  or  permit;  secure  forfeiture  of 
seized  property;  or  incarcerate  an 
individual. 

ESA  means  the  Endangered  Species 
Act,  as  amended,  16  U.S.C.  1531  et  seq., 
and  implementing  regulations. 

Information  means  all  observations, 
data,  statistics,  photographs,  film,  or 
recordings  collected  by  a  voluntary 
fishery  data  collector  for  conservation 
and  management  purposes,  as  defined 
by  the  Magnuson  Act.  MMPA,  or  ESA, 
while  onboard  the  vessel  of  a  consenting 
owner. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended,  16  U.S.C.  1801  et  seq., 
and  implementing  regulations. 

MMPA  means  the  Marine  Mammal 
Protection  Act,  as  amended,  16  U.S.C. 
1361  ef  seq.,  and  implementing 
regulations. 

Secretary  means  the  Secretary  of 
Commerce,  the  Secretary  of  the  Interior, 
their  chosen  designees,  or  any  other 
Federal  agency  authorized  to  enforce  the 
provisions  of  the  Magnuson  Act, 
MMPA,  or  ESA. 

Vessel  means  any  vessel  as  defined  at 
16  U.S.C.  1802(31). 

Voluntary  fishery  data  collector 
means: 

(1)  Any  person,  including  an  observer 
or  a  sea  sampler; 

(2)  Placed  aboard  a  vessel  by  the 
Secretary; 

(3)  For  the  purpose  of  collecting 
information;  and 

(4)  Whose  presence  aboard  that  vessel 
is  not  required  by  the  Secretary 
pursuant  to  provisions  of  the  Magnuson 
Act,  MMPA,  or  ESA,  or  their 
implementing  regulations. 

§  905.3    Access  to  information. 

Information  collected  by  a  voluntary 
fishery  data  collector: 

(a)  Is  subject  to  disclosure  to  both  the 
Secretary  and  the  public,  to  the  extent 
required  or  authorized  by  law;  and 

(b)  Is  subject  to  discovery  by  any  party 
to  an  enforcement  proceeding,  to  the 
extent  required  or  authorized  by  law. 

§  905.4    Use  of  infonnation. 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section, 
information  collected  by  a  voluntary 
fishery  data  collector  may  not  be 
introduced  by  the  Secretary  as  evidence 
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against  any  consenting  owner  that  is  a 
party  to  an  enforcement  proceeding. 

(b)  Provided  that  all  applicable 
evidentiary  requirements  are  satisfied: 

(1)  Information  collected  by  a 
voluntary  fishery  data  collector  may  be 
introduced  in  an  enforcement 
proceeding  by  any  party  except  the 
Secretary; 

(2)  If  information  is  introduced 
pursuant  to  paragraph  (b)(1)  of  this 
section, -all  information  collected  by  a 
voluntary  fishery  data  collector  may  be 
introduced  by  any  other  party, 
including  the  Secretary. 

(c)  Independent  evidence  derived 
from  information  collected  by  a 
voluntary  fishery  data  collector  may  be 
introduced  by  any  party,  including  the 
Secretary,  in  an  enforcement 
proceeding. 

§  905.5    Exceptions. 

The  provisions  of  this  part  shall  not 
apply  in  any  enforcement  proceeding 
against  a  consenting  owner  that  alleges 
the  actual  or  attempted: 

(a)  Assault,  intimidation,  or 
harassment  (including  sexual 
harassment)  of  any  person;  or 

(b)  Impairment  or  interference  with 
the  duties  of  a  voluntary  fishery  data 
collector. 

|FR  Doc.  95-5221  Filed  3-2-95;  8:45  am] 

BtLUNO  CODE  3510-22-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
'26 CFR  Parti 

PA-57-84] 
PIN  1545-AT06 

Cash  Reporting  by  Court  Clerks; 
Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  information  reporting 
requirements  of  court  clerks  upon 
receipt  of  more  than  $10,000  in  cash  as 
bail  for  any  individual  charged  with  a 
specified  criminal  offense. 
DATES:  The  public  hearing  originally 
scheduled  for  Monday,  March  13, 1995, 
beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-8452  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  60501  of  the 
Internal  Revenue  Code  of  1986.  A  notice 
of  proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  for  Thursday,  December  15, 
1994  (59  FR  64635),  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Monday, 
March  13, 1995,  beginning  at  10  a.m.,  in 
the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
N.W.,  Washington,  D.C. 

The  public  hearing  scheduled  for 
Monday,  March  13, 1995,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Fegulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
(FR  Doc.  95-5198  Filed  3-2-95;  8:45  am] 

BILUNO  CODE  4830-01-P 


26  CFR  Part  1 
PNTL-933-86] 
RIN  1545-AL98 

Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  lINTL-933-86]  which  was 
published  in  the  Federal  Register  for 
Friday.  January  6, 1995  (60  FR  2049). 
The  proposed  regulations  relate  to  the 
computation  of  foreign  taxes  deemed 
paid  by  a  domestic  corporate 
shareholder  owning  at  least  10  percent 
of  the  voting  stock  of  the  foreign 
corporation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caren  S.  Shein  (202)  622-3850,  or 
Kristine  K.  Schlaman  (202)  622-3840 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  902  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  lINTL-933-86]  contains 
typographical  errors  that  are  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  which  is 
the  subject  of  FR  Doc.  95-173,  is 
corrected  as  follows: 

On  pages  2056  and  2058,  §  1.902-1  is 
corrected  by  removing  the  formulas  in 
paragraphs  (b)(2)(i),  (b)(2)(ii)  and 
(d)(2)(i)  and  adding  correctly  revised 
formulas  at  the  end  of  paragraphs  (b)(1), 
(b)(2)(i),  (b)(2)(ii)  and  (d)(2)(i)  to  read  as 
follows: 

§  1 .902-1    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 


(b) 


(1) 


Foreign  income  taxes  deemed 

paid  by  domestic  shareholder 

(or  upper-tier  corporation) 


Post  1986  foreign  income  taxes 

of  first-tier  corporation  (or 

lower-tier  corporation) 


Dividend  paid  to  domestic  shareholder  (or  upper-tier  corpora- 
tion) by  first-tier  corporation  (or  lower-tier  corporation) 

Post-1986  undistributed  earnings  of  first-tier  corporation  (or 
lower-tier  corporation) 


Portion  of  dividend  to  a  share- 
holder attributable  to  accumu- 
lated profits  of  a  particular  pr6- 
1987  taxable  year 


(d)  *  *  • 

(2)  *  *  *  (i)  *  *  * 

Foreign  taxes  deemed  paid  by 
domestic  shareholder  or  upper- 
tier  corfjoration  with  respect  to 

a  separate  category  under  sec- 
tion 904(d) 


Dividend  paid  out  of  pre-1987 
accumulated  profits  with  re- 
spect to  the  particular  pre- 
1987  taxable  year 


Dividend  to  shareholder 


Total  dividends  paid  to  all  shareholders 


Post-1986  foreign  income  taxes 
of  first-tier  or  lower-tier  cor- 
poration allocated  and  appor- 
tioned to  a  separate  category 
under  §1.904-6 


Dividend  amount  attributable  to  a  separate  category 


Post-1986  undistributed  earnings  of  first-tier  or  lower-tier  cor- 
poration attributable  to  the  separate  category 


Cynthia  E.  Grigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  95-5285  Filed  3-2-95;  8:45  am) 
BtLUNO  CODE  4830-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

Poclcet  No.  941126-4326;  I.D.  112294A] 

North  Atlantic  Right  Whale  Protection; 
Reopening  of  Comment  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 


ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPR);  reopening  of 
comment  period. 

SUMMARY:  On  December  27,  1994,  NMFS 
published  an  ANPR  in  response  to  a 
petition  requesting  the  issuance  of 
regulations  that  will  estabUsh  specific 
protection  zones  arouind  every  northern 
right  whale.  NMFS  solicited  public 
comment  and  information  until 
February  27,  1995,  to  assist  in 
determining  the  need  for  and  types  of 
conservation  measures  that  would  be 
effective  in  minimizing  human-induced 
disturbance  of  and  harmful  interaction 
with  northern  right  whales.  In  response 
to  several  requests  for  an  extension  of 
the  ANPR  comment  period,  NMFS  is 
reopening  the  comment  period  for  30 
days  to  provide  additional  opportunity 
to  submit  suggestions  and  commentary 
on  potentially  effective  measures  to 


reduce  harmful  interaction  with 
northern  right  whales. 

DATES:  New  information  and  comments 
must  be  submitted  on  or  before  April  3, 
1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan,  NMFS,  Office  of 
Protected  Resources  at  (301)  713-2322, 
or  Doug  Beach,  NMFS,  Northeast 
Regional  Office  at  (508)  281-9254. 

Dated:  February  24, 1995. 
William  W.  Fox.  Jr., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  95-5220  Filed  3-2-95;  8:45  am) 
BILUNO  COOE  3S10-22-F 


(2)  *  *  *  (i)  *  *  * 

Portion  of  dividend  to  a  share- 
holder attributable  to  post-1986 
undistributed  earnings 


Post-1986  undistributed  earn- 
ings 


Dividend  to  shareholder 


Total  dividends  paid  to  all  shareholders 


UMI 


(ii)* 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puljlic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Meeting  of  Advisory  Committee  on 
Emerging  Democracies 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  ti-ird  meeting  of  the  Advisory 
Committee  on  Emerging  Democracies 
will  be  held  March  23-24, 1995.  The 
purpose  of  the  committee  is  to  provide 
information  and  advice,  based  upon 
knowledge  and  expertise  of  the 
members,  useful  to  the  U.S.  Department 
of  Agriculture  (USDA)  in  implementing 
the  program  on  sharing  agricultural 
expertise  with  emerging  democracies. 
The  committee  will  also  advise  USDA 
on  ways  to  increase  the  involvement  of 
the  U.S.  private  sector  in  cooperative 
work  with  emerging  democracies  in 
food  and  rural  business  systems. 

DATES:  The  meeting  will  be  held 
Thursday.  March  23, 1995  from  9:00 
a.m.  to  5:30  p.m..  and  Friday.  March  24 
from  10:30  a.m.  to  1:00  p.m.  Both 
meetings  will  be  held  at  the  U.S. 
Department  of  Agriculture  in 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  The 
minutes  of  the  meeting  announced  in 
this  Notice  shall  be  available  for  review. 
The  meeting  is  open  to  the  public  and 
members  of  the  public  may  provide 
comments  in  writing  to  Douglas 
Freeman,  Foreign  Agricultural  Service, 
room  6506  South  Building,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Ave.  SW.,  Washington, 
DC  20250,  but  should  not  make  any  oral 
comments  at  the  meeting  imless  invited 
to  do  so  by  the  Co-chairpersons. 


UMI 


Signed  at  Washington,  DC,  February  24, 
1995. 
Timothy  J.  Galvin, 

Acting  Administrator,  Foreign  Agricultural 

Service. 

|FR  Doc.  95-5283  Filed  3-2-95;  8:45  am) 

BILUNG  CODE  3410-10-M 


Forest  Service 

Mono  Tunnel  Geothermal  Lease  Area 

agency:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

summary:  The  Forest  Service  has 
withdrawn  its  proposal  to  complete  an 
Environmental  Impact  Statement  on  a 
proposal  to  lease  geothermal  resources 
on  the  Mono  Lake  Ranger  District,  Inyo 
National  Forest,  Mono  County, 
California.  The  preparation  of  an 
environmental  impact  statement  for  this 
proposal  is  cancelled. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  October  14. 1993.  is 
hereby  rescinded  (58  FR  53185). 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  John  Schuyler.  Forest 
Planner.  Inyo  National  Forest.  Bishop. 
CaUfomia,  93514.  phone  619-873-2544. 

Dated:  February  22. 1995. 
Leigh  S.  Beck, 

Acting  Regional  Forester. 

[FR  Doc.  95-5199  Filed  3-2-95;  8:45  am] 

BILUNQ  COOE  3410-11-M 


Grain  Inspection,  Paciters  and 
Stockyards  Administration 

Request  for  Comments  on  the  Need  for 
Official  Services  in  the  South  Texas 
Region,  and  Request  for  Applications 
for  Designation  to  Provide  Official 
Services  in  the  South  Texas  (TX) 
Region  Under  a  Pilot  Program 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  GIPSA  has  received  several 
inquiries  regarding  designation  of  an 
organization  to  provide  official  services' 
in  South  Texas.  GIPSA  is  requesting 
comments  on  the  need  for  official 
inspection  services  in  South  Texas. 
GIPSA  is  proposing  to  designate  more 
than  one  official  agency  under  a  pilot 


program  to  provide  official  services  in 
the  South  Texas  region.  GIPSA  also  is 
requesting  persons  interested  in 
providing  official  services  in  South 
Texas  under  a  pilot  program  to  submit 
an  application  for  designation. 
DATES:  Applications  and  comments 
must  be  postmarked  on  or  sent  by 
telecopier  (FAX)  by  March  21. 1995. 
ADDRESSES:  Applications  and  comments 
must  be  submitted  to  Janet  M.  Hart, 
Chief.  Review  Branch.  Compliance 
Division.  GIPSA.  USDA.  Room  1647 
South  Building.  P.O.  Box  96454, 
Washington.  DC  20090-6454. 
Telecopier  (FAX)  users  may  send 
applications  and  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier. 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
and  comments  will  be  made  available 
for  public  inspection  at  this  address  at 
1400  Independence  Avenue.  SW.. 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act.  as  amended  (Act), 
authorizes  GIPSA'S  Administrator,  after 
determining  that  there  is  sufficient  need 
for  official  services,  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is 
qualified  and  is  better  able  than  any 
other  applicant  to  provide  such  official 
services. 

Sections  7(f)  and  7A  of  the  Act  were 
amended  by  the  U.S.  Grain  Standards 
Act  Amendments  of  1993  (Public  Law 
103-156)  on  November  24, 1993,  to 
authorize  FGIS'  Administrator  to 
conduct  pilot  programs  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area  without  undermining 
the  declared  policy  of  the  Act.  The 
purpose  of  the  pilot  programs  is  to 
evaluate  the  feasibility  and  impact  of 
allowing  more  than  one  official  agency 
to  provide  official  services  within  a 
single  geographic  area. 


GIPSA  announced  five  possible  pilot 
programs  and  requested  comments  on 
them  in  the  March  14. 1994.  Federal 
Register  (59  FR  11759).  Comments  were 
due  by  April  22. 1994.  GIPSA  has 
analyzed  the  comments  received  based 
on  this  notice  and  plans  to  announce 
potential  nationwide  pilot  programs 
based  on  the  results  of  these  comments. 

The  opening  of  a  pilot  program  in  the 
South  Texas  area  is  one  of  a  limited 
geographic  area.  The  nationwide  pilot 
programs  discussed  above  will  be 
announced  at  a  later  date. 

GIPSA  has  received  several  inquiries 
regarding  designation  of  an  organization 
to  provide  official  services  in  South 
Texas.  GIPSA  is  requesting  comments 
on  the  need  for  official  inspection 
services  in  South  Texas  (including 
estimates  of  the  number  of  official 
inspections  by  carrier,  type  of  service, 
and  kind  of  grain).  The  South  Texas 
region,  being  considered  for  assignment 
to  the  applicant  or  applicants  selected 
for  designation,  pursuant  to  Section 
'(7)(2)  of  the  Act.  is  as  follows: 

The  Texas  Counties  of:  Atascosa. 
Bexar.  Brooks.  Cameron.  Dimmit.  Duval, 
Frio,  Hidalgo,  Jim  Hogg,  Jim  Wells, 
Kenedy,  Kinney.  Kleberg.  La  Salle,  Live 
Oak,  Maverick,  McMullen.  Medina. 
Nueces,  San  Patricio,  Starr,  Uvalde,  Val 
Verda,  Webb,  Willacy,  Zapata,  and 
Zavala,  excluding  those  export  port 
locations  served  by  GIPSA. 

GIPSA  also  is  requesting  persons 
interested  in  providing  official  services 
in  these  South  Texas  Counties  under  a 
pilot  program  allowing  more  than  one 
official  agency  to  provide  service  in  a 


single  geographic  area  to  submit  an 
application  for  designation.  GIPSA 
plans  to  allow  all  designated  official 
agencies  to  provide  official  services  to 
any  grain  firm  located  within  the 
geographic  area  specified  above. 

GIPSA  will  not  designate  any 
applicants  unless  it  determines  that 
there  is  sufficient  need  for  official 
services  in  the  South  Texas  region. 

Interested  persons  are  hereby  given  an 
opportunity  to  submit  comments  on  the 
need  for  official  inspection  services  in 
the  region  specified  above,  and  to  apply 
for  designation  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder. 

Designation  in  the  South  Texas  area  is 
for  a  1  year  period  beginning  about  June 
1. 1995.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  or 
applicants  will  be  designated  after 
GIPSA  determines  that  there  is  a  need 
for  official  services  in  the  South  Texas 
region. 

AUTHORfTY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  15, 1995 
Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  95-5281  Filed  3-2-95;  8:45  ami 

BILUNQ  COOE  3410-EN-F 


Rural  Utilities  Service 

Announcement  of  Applications 
Received  Under  the  Distance  Learning 
and  Medical  Link  Grant  Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  applications  received. 

SUMMARY:  The  Administrator  of  the 
Rural  Utilities  Service  (RUS)  is  hereby 
announcing  the  applications  received 
prior  to  the  January  14,  1995  application 
filing  deadline  for  the  Distance  Learning 
and  Medical  Link  Grant  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Bryant.  Jr..  Chief,  Distance 
Learning  and  Telemedicine  Branch, 
Advanced  Telecommunications 
Services  Division,  Rural  Utilities 
Service,  telephone  number  (202)  690- 
3594. 

SUPPLEMENTARY  INFORMATION:  RUS  is 
hereby  publishing  the  names  of  the 
organizations  which  appUed  for  grants 
under  7  CFR  Section  1703  Subpart  D, 
Distance  Learning  and  Medical  Link 
Grant  Program  (DLMLGP).  These 
applications  contained  herein, 
submitted  and  postmarked  prior  to  the 
January  14,  1995  filing  deadline,  will  be 
considered  for  funding  during  fiscal 
year  (FY)  1995.  This  fist  includes 
applications  that  were  submitted  under 
the  April  14,  1994,  July  14, 1994,  and 
the  October  14,  1994  fihng  periods. 

The  following  information  is  being 
published  in  accordance  with  7  CFR 
1703,  subpart  D  Section  1703.115. 
Pubhc  notice  of  applications  received. 
The  applicants  are  as  follows:  ' 


State 


AR 

AR 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

GA 

HI  . 

lA  . 

lA  . 

lA  . 

lA  . 

ID  . 

ID., 

ID  ., 

IL  ., 


Applicant 


SL  Edward  Mercy  Medical  Center 

University  of  Arkansas  Cooperative  Extension  Service 

Coconino  County  School  District 

Career  Development.  Inc 

University  of  Arizona-Sierra  Vista 

University  of  Arizona 

Riverside  County  Department  of  Mental  Health 

Redwoods  Community  College  District „. 

Valley  Health  System 

Reef-Sunset  Unified  School  District  

Northwest  Colorado  Board  of  Coop.  Ed.  Services 

High  Plains  Rural  Health  Network 

National  Technological  University  (NTU) 

Grand  River  Hospital  District 

Alpine  Medical  Networi<  

Community  Health  Centers,  Inc : 

Rocky  Mountain  Adventist  Healthcare/Porter 

Lowndes  County  Board  of  Health 

Kohala  High  &  Elementary  School  

MERCY  FOUNDATION  _ , 

Univergtty  of  Dubuque  

Iowa  Lakes  Community  College 

Northwestern  College  

NORTH  IDAHO  RURAL  HEALTH  CONSORTIUM  

Eastern  Idaho  Technical  College 

Luke's  Net 


Funds 
requested 


West  Central  Illinois  Educational  Telec.  Corp 


5132,838 
350,000 
500,000 
125,000 
500,000 
284,302 
158,360 
349,900 
121,800 
500,000 
500,000 
260,500 
399,073 
40,781 
339,516 
563,780 
370,903 
495.942 
350,000 
276,246 
122.336 
500.000 
474,107 
449.145 
350,000 
500,000 
119.000 
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State 


UMI 


IL  .. 

IN.. 

IN.. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KY. 

KY. 

KY. 

MO 

ME 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  , 

Ml  , 

Ml  . 

MN 

MO 

MO 

MO 

MO 

MO 

MO 

MS 

MS 

MT 

MT 

MT 

MT 

MT 

NC 

ND 

ND 

NE 

NE 

NE 

NE 

NH 

NM 

NM 

NM 

NY 

NY 

NY 

OH 

OH 

OH 

OH 

OH 

OK 

OK 

OK 

OK 

OK 

OK 

OR 

OR 

OR 

PA 

PA 

SD 

TN 

TN 

TN 

TX 

TX 

TX 


Applicant 


Illinois  Distance  Learning  Foundation 

Indiana  University  

Purdue  University - 

Area  Resource  Center  of  Central  Kansas 

Pittsfield  State  University • 

Western  Kansas  Community  Services  Consortium  (WK) 

Hays  Medical  Center  • 

SL  Francis  Regional  Medical  Center 

Kansas  St.  University 

GRAYSON  COUNTY  HOSPITAL  FOUNDATION,  INC  

University  of  Louisville  Research  Foundation  

Leslie  County  School  System • 

Garrett  Community  College  • 

Rural  Health  Partners  

Chetx)ygan-Otsego-Presque  Isle  Intermediate  

McBain  Rural  Agricultural  School  District 

Delta-Schoolcraft  Intermediate  School  District 

Neweaygo  County  Intermediate  School  District - 

Kelsy  Memorial  Hospital.  Inc 

Carson  City  Hospital  ". 

Alpena-Montmorency-Alcona  Educational  Serv,  Dist 

Kalamazoo  Valley  Intermediate  School 

Mesabi  Regional  Medical  Center 

Rock  Port  R-ll  School  

West  Missouri  School  Improvement  Consortium  - 

Central  Board  for  Distance  Learning,  Inc ~ 

Junior  College  Dist.  of  Newton-McDonakJ  County ; 

Cameron  Community  Hospital .• 

Cedar  County  Memorial  Hospital ••• • 

University  of  Mississippi 

North  Mississippi  Health  Sen/ices.  Inc 

MILES  COMMUNITY  COLLEGE 

Montana  State  University 

Montana  State  University-Northern  

SL  Peter's  Community  Hospital 

Outlook  Putjiic  Schools 

Alleghany  County  Board  of  Education _ 

North  Dakota  University  System 

Medcenter  One  Health  Systems,  Incorporated  ■ 

Our  Lady  of  Lourdes  Hospital 

Board  of  Regents  of  the  University  of  Netxaska 

Bloomfield  Community  Schools  

Gordon  Memorial  Hospital  District • 

University  of  New  Hampshire  ' 

SMHA  Healthcare  Alliance  • 

Guadalupe  County  Hospital - 

University  of  New  Mexco  

Schuyler  Hospital,  Inc - 

Cattaraugus/Alleghany/ErieA/Vyoming  BOCES • 

Red  Hook  Central  School  District 

Ohio  University 

Adams  County  Hospital  

The  Ohio  State  University  Research 

Lima  Technical  College  - 

Celina  City  School  

Stillwater  Medical  Center  Trust  Authority  

Wheatland  Resource  Conservation  &  Dev.  Assoc 

SL  John  Medical  Center  r 

Rural  Health  Projects,  Inc.  (NwAHEC) 

Northeastern  State  University 

Oklahoma  Health  System 

Grande  Ronde  Hospital  " 

Central  Linn  School  District  " 

North  Clackamas  School  District  #12 

Keystone  Central  School  District • • *■ 

Jameson  Health  System,  Inc ••• 

HEALTH  EDUCATION  DEVELOPMENT  SYSTEMS,  INC  

Trinity  Elementary  School 

University  of  Tennessee  Medical  Center/Knoxville  

Columbia  SL  Community  College 

Sam  Houston  State  University 

Hubbard  Independent  School  District 

Texas  Department  of  Health 


Funds 
requested 


State 


350,000 
143,707 
499,853 
239,304 
416,108 
332,631 
90,896 
499,771 
349,048 
122,320 
500,000 
494,250 
182,527 

48,031 
445,230 
275,800 
355,689 
325,000 
298,180 
217,900 
444,000 
466,200 
116,270 
165,000 
500,000 
420,816 
347,133 
454,876 
500,000 
459,400 
983,787 
379,796 
212,037 
299,000 
439,513 
168,000 
465,000 
314,283 
500,000 
266,000 
316,711 
500,000 

99,389 
479,191 
488,810 
336,450 
134,448 
350,238 
434,140 
500,000 
500,000 
485,200 
598,568 
350,000 
135,4620 

77.400 
276,144 
500,000 
236,346 
258,000 
468,593 
172,430 
252,448 
251,549 
483,100 
119,645 
478,059 

50,000 

91,722 
350,000 
350,000 
378,000 
595,129 


VA. 
VA, 
VA, 
WA 
WA 
Wl  , 
WV 
WV 
WY 


Applicant 


Southwest  Virginia  Education  &  Training  Network 

University  of  Virginia 

Southside  Virginia  Community  College  

Wenatchee  Valley  College 

Skagit  Valley  College 

Nicolet  Distance  Education  Network  

WV  University  Research  Corporation  on  behalf  of 

Charleston  Area  Medical  Center,  Inc  

Northem  Wyoming  Community  College  District  .... 


Funds 
requested 


174,143 
500,000 
500,000 
496,893 
295,354 
350,000 
322,059 
125,317 
264,000 


Also  to  be  considered  for  FY  1995 
funding  are  applications  submitted  prior 
to  the  January  31, 1994  application 
deadUne  which  were  previously 
considered  for  FY  1994  funding,  but  not 
selected.  The  notices  which  contain  the 
Usts  of  FY  1994  applicants  were 
pubhshed  on  December  21, 1993  at  58 
FR  67931  and  April  18.  1994  at  59  FR 
18355.  The  total  number  of  applications 
to  be  considered  for  funding  during  FY 
1995  is  247. 

Due  to  hmited  FY  1995  DLMLGP 
fanding  the  amount  awarded  to  any 
apphcation  selected  for  FY  1995  will 
not  exceed  $350,000.  Legislative 
authority  for  the  DLMLGP  expires 
September  30.  1995.  Therefore 
interested  persons  should  not  submit 
applications  for  FY  1996  until  futher 
announcements  regarding  the  DLMLGP 
are  published. 

Dated:  February  24,  1995. 
Adam  Golodner, 

Acting  Administrator.  Rural  Utilities  Services. 
[FR  Doc.  95-5282  Filed  3-2-95;  8:45  am) 
BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-009] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Amended  Find  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTK)N:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 

SUMMARY:  On  October  21, 1994,  in  the 
case  of  Zenith  Electronics  Corporation 
v.  United  States,  Slip-Op  94-170 
[Zenith),  the  United  States  Court  of 
International  Trade  (the  Court)  affirmed 
the  Department  of  Commerce's  (the 
Department's)  third  results  of 
redetermination  on  remand  and  prior 


remand  determinations  of  the  final 
results  of  the  first  administrative  review 
of  the  antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan.  In  accordance 
writh  the  Court's  determination,  we  are 
hereby  amending  the  final  results  of 
administrative  review  with  respect  to 
one  company.  Capetronic  (BSR)  Ltd. 
(Capetronic),  for  the  period  October  19. 
1983.  through  March  31, 1985. 
EFFECTIVE  DATE:  March  3. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  CompUance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  29.  1986,  the 
Department  published  in  the  Federal 
Register  (51  FR  46895)  the  final  results 
of  the  first  administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan,  covering  the 
period  October  19. 1983.  through  March 
31. 1985. 

Subsequent  to  the  Department's  final 
results.  Zenith  Electronics  Corporation 
(Zenith),  a  domestic  producer,  alleged 
before  the  Court  that  the  Department 
erred  in  calculating  Capetronic's 
constructed  value.  The  Court  agreed  and 
remanded  the  issue  to  the  Department  to 
recalculate  Capetronic's  margin  using 
certain  production  data  on  the  record. 
As  a  result  of  the  recalculation, 
Capetronic's  margin  increased  fi'om  the 
de  minimis  margin  of  0.46  percent  to 
1.36  percent.  The  decision  became  final 
on  October  21.  1994,  when  the  Court 
issued  its  final  decision  on  this 
administrative  review  in  Zenith. 

Amended  Final  Results  of  Review 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken],  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  held  that  the 


Department  must  publish  notice  of  a 
decision  of  the  Court  or  Federal  Circuit 
which  is  not  "in  harmony"  with  the 
Department's  determination.  The 
Department  pubhshed  that  notice  with 
respect  to  the  Court's  October  21, 1994, 
decision  in  the  Federal  Register  on 
January  17, 1995  (60  FR  3391).  In 
Timken,  the  Federal  Circuit  also  held 
that  the  Department  must  suspend 
liquidation  until  there  is  a  "conclusive" 
decision  in  the  action.  An  appeal  was 
filed  in  this  case.  However,  because  no 
party  has  appealed  an  issue  which 
would  affect  Capetronic,  the  Department 
is  now  publishing  Capetronic's  new 
margin  in  accordance  with  the  Court's 
final  and  conclusive  decision. 

Based  on  our  revised  calculations,  we 
have  amended  our  final  results  of 
review  for  Capetronic  for  the  period 
October  19,  1983,  through  March  31, 
1985.  The  amended  weighted-average 
margin  is  1.36  percent.  The  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Individual 
differences  between  U.S.  price  and 
foreign  market  value  may  vary  fi-om  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  §  353.22  of  the 
Department's  regulations. 

Dated:  February  24,  1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-5300  Filed  3-2-95;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Cincinnati 

agency:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 
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UMI 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Cincinnati, 
Ohio  Minority  Business  Development 
Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Cincinnati 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  05-10-95008-01. 
DATES:  The  closing  date  for  applications 
is  March  31, 1995.  Applications  must  be 
received  in  MBDA's  Executive 
Secretariat  on  or  before  March  31, 1995. 
A  pre-application  conference  will  be 
held  on  March  14,  1995,  at  the  Federal 
Building,  550  Main  Street,  room  8411, 
Cincinnati,  Ohio. 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  NW.,  room  5073,  Washington, 
DC  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega  at  (312)  353-0182. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1, 1995  to  July  31, 1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%.  $29,846  in 
non-federal  (cost  sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 


Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergoverimiental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 


and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  owti  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  ft^aud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511 , 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 


Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  Section 
26.105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section 
26.605)  are  subject  to  15  CFR  part  26, 
subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  Umit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
documents. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pubhc  Law  103-121,  Sections  606  (a) 
and(b). 

1 1 .800    Minority  Business  Development 
Center 


(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  24.  1995. 
Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agencv- 
(FR  Doc.  95-5098  Filed  3-2-95;  8:45  am] 

BILUNG  CODE  3510-21-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  3.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  6, 1995.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  2083)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability'  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  foUovring  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  cofnpliance  requirements  for  small 
entities  other  than  the  small     i 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  vnll  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 


4.  There  are  no  knowrn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Laundry  Service 

Naval  IJndersea  Warfare  Center 

Keyport,  Wa.shington 

Mailing  Service 

Headquarters,  Air  Force  Military  Personnel 

Center 
Randolph  Air  Force  Base.  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 
(FR  Doc.  95-5288  Filed  3-2-95;  8:45  am) 

BILUNQ  CODE  882(K»-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

hst. 

summary:  This  action  adds  to  the 
Procurement  List  disposable  coveralls  to 
be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  3,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  28,  1994.  the  Committee  for  " 
Purchase  From  People  Who  Are  Bhnd 
or  Severely  Disabled  published  notice 
(59  FR  60781)  of  proposed  addition  to 
the  Procurement  List. 

Comments  were  received  from 
counsel  for  the  current  contractor, 
indicating  that  while  the  contractor 
would  oppose  the  addition  of  a  larger 
portion  of  the  Government  requirement 
to  the  Procurement  List  than  the 
Committee  proposing,  it  has  no 
objection  to  the  addition  as  proposed 
because  it  would  not  have  a  serious 
impact  on  the  contractor's  business. 
Accordingly,  the  Committee  has 
concluded  that  this  addition  would  not 
have  a  severe  adverse  impact  on  the 
current  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
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qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  jf  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  signihcant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the     « 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Coveralls,  Disposable 
8415-01-092-7529 
8415-01-092-7530 
8415-01-092-7531 
8415-01-092-7532 
8415-01-092-7533 

(Additional  25%  of  the  Government 
requirement] 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  95-5289  Filed  3-2-95;  8:45  ami 
BILUNG  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  3,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
ArUngton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
nodce  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.    • 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Lancet,  Finger  Bleeding 
6515-01-225-4757 
6515-01-225-8497 
NPA:  Lincoln  Training  Center  and 
Rehabilitation  Workshop  South  El 
Monte.  California 

Holder,  Label,  Brass 

9905-02-000-8089 

9905-02-000-8008 

9905-02-000-8698 
NPA:  Constructive  Workshops.  Inc.  New 
Britain.  Connecticut 


Beverly  L.  Milkman, 

Executive  Director. 

[f  R  Doc.  95-5290  Filed  3-2-95;  8:45  am] 

BILLING  CODE  6820-3:M> 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  chemical  protective 
drawers  and  undershirts  to  be  furnished 
by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 
EFFECTIVE  DATE:  April  3,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  14,  1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(59  F.R.  56467)  of  proposed  addition  to 
the  Procurement  List. 

Comments  were  received  from  two 
contractors.  Both  of  the  commenters 
helped  develop  similar  underwear  for 
another  Federal  customer,  and  both 
have  received  contracts  to  supply  that 
underwear  to  Federal  agencies  other 
than  the  Marine  Corps.  One  has  a 
sizeable  contract  with  another 
Department  of  Defense  agency  at  this 
time. 

The  contractor  that  does  not  currently 
have  a  contract  argued  that  the 
Committee  should  not  add  100%  of  the 
Marine  Corps  requirement  to  its 
Procurement  List.  The  contractor 
contended  that  adding  100%  would 
preclude  it  from  having  the  opportunity 
to  secure  future  contracts  for  the 
underwear,  thereby  preventing  it  from 
securing  production  work  to  cover  its 
R&D  expenditures.  This  contractor  also 
questioned  the  capability  of  the 
nonprofit  agency  proposed  to  develop 
and  supply  the  Marine  Corps 
underwear,  citing  the  difficulty  of 
manufacturing  such  items  and  the 
failures  of  all  except  two  contractors 
involved  in  developing  the  existing 
underwear. 

Because  no  contractor  is  guaranteed  to 
receive  a  contract  under  the  competitive 
bidding  system,  the  Committee  does  not 
normally  consider  loss  of  the 
opportunity  to  bid  on  subsequent 


contracts  to  constitute  severe  adverse 
impact.  In  this  case,  the  commenting 
contractor  is  not  the  current  contractor 
for  either  the  underwear  proposed  for 
addition  to  the  Procurement  List  or 
similar  underwear  being  purchased  by 
another  Government  agency. 
Consequently,  the  Committee  does  not 
believe  that  loss  of  opportunity  to  bid 
on  the  Marine  Corps  underwear 
constitutes  severe  adverse  impact  on  the 
contractor.  With  respect  to  the  nonprofit 
agency's  abiUty  to  produce  the 
underwear,  the  Committee  has 
concluded  that  it  is  capable  based  on 
the  results  of  inspections  by  the 
contracting  activity,  the  cognizant 
mihtary  research  and  development 
center,  and  the  central  nonprofit  agency 
charged  by  the  Committee  with 
evaluating  local  organizations' 
capabilities  to  furnish  the  Government 
with  specific  products  and  services. 

The  other  commenting  contractor, 
which  is  supplying  similar  underwear 
to  another  miUtary  customer,  raised  a 
number  of  concerns  about  the  proposed 
addition.  Initially,  many  of  the  concerns 
stemmed  from  the  lack  of  information  in 
the  Committee's  files,  which  led  the 
contractor  to  the  correct  conclusion  that 
the  Committee  at  that  time  was  not  in 
a  position  to  make  a  decision  on 
whether  it  was  appropriate  to  add  the 
items  to  the  Procurement  List. 
Subsequently,  the  Committee  received 
the  necessary  information,  which  was 
provided  to  the  contractor  and  reflected 
in  the  firm's  second  set  of  comments. 
These  included  a  concern  about  the 
capability  of  the  nonprofit  agency  to 
supply  an  acceptable  product,  an  issue 
addressed  above. 

The  primary  objections  of  this  other 
contractor  relate  to  the  possibility  that 
the  Marine  Corps  underwear  proposed 
for  the  Procurement  List  might  in  the 
future  be  purchased  by  the  contractor's 
current  customers  instead  of  the 
underwear  it  is  supplying.  The 
contractor  argued  that  losing  the 
opportunity  to  compete  to  supply  the 
underwear  that  replaced  the  garments  it 
was  supplying  would  have  a  severe 
adverse  impact  on  its  operations, 
including  its  employees.  In  addition,  the 
contractor  interpreted  a  Committee 
regulation  regarding  new  purchases  of 
similar  items  to  mean  that  if  the 
underwear  for  the  Marine  Corps  were 
added  to  the  Procurement  List,  other 
Government  agencies  purchasing 
similar  items  in  the  future  would  have 
to  purchase  them  from  the  nonprofit 
agency  designated  by  the  Committee. 
Another  Committee  regulation  regarding 
the  applicabihty  of  the  Committee's 
actions  to  all  Government  agencies  was 
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interpreted  by  the  contractor  as  having 
the  potential  to  produce  the  same  result. 

The  contractor  also  expressed 
concerns  that  the  Government  would  be 
harmed  by  having  to  pay  more  than  a 
competitively  bid  price  for  the 
garments.  Another  objection  raised  by 
the  contractor  involved  the  impact  on 
its  operations  of  a  previous  Committee 
decision  to  add  a  different  item  to  the 
Procurement  List. 

The  Committee  recognizes  that  if  the 
contractor's  current  Government 
customer  decides  in  the  future  to 
purchase  the  items  being  developed  by 
the  Marine  Corps  instead  of  the 
imderwear  it  is  now  procuring  and  the 
commenting  firm  is  still  the  current 
contractor,  the  circumstances  should  be 
considered  by  the  Committee. 
Specifically,  the  Committee  would 
assess  the  impact  of  its  action  on  the 
commenting  firm. 

Accordingly,  the  Committee  has 
formally  advised  the  contractor  that  if 
the  Marine  Corps  imderwear  replaces 
the  existing  garments  in  the  future,  such 
an  assessment  will  take  place.  At  that 
time,  the  Committee  would  consider  all 
aspects  of  such  impact,  including  effects 
on  employees,  plant  and  equipment 
investments,  other  business 
relationships,  and  previous  impact.  In 
the  case  of  the  last  factor,  the  Committee 
observed  that  the  commenting  firm  had 
not  been  the  current  contractor  for  any 
items  previously  added  to  the 
Procurement  List  and,  thus,  under 
Committee  procedures,  would  not  be 
considered  to  have  been  impacted  by 
prior  Committee  action. 

Notwithstanding  its  commitment  to 
monitor  future  impacts,  the  Committee 
noted  that  representatives  of  both  the 
Marine  Corps  and  the  current  military 
customer  have  indicated  that  there  are 
no  plans  for  the  Marine  Corps 
underwear  to  replace  the  garments 
currently  being  supplied  by  the 
commenting  contractor. 

With  respect  to  the  commenter's 
interpretation  of  the  Committee 
regulation  regarding  purchasing  similar 
items,  the  Committee  does  not  interpret 
the  regulation  in  the  way  suggested  by 
the  commenter.  The  regulation  in 
question  only  applies  to  similar  items 
not  purchased  by  the  Government  in 
recent  years.  Therefore,  the  regulation 
would  not  cause  the  contractor  to  lose 
purchases  by  its  present  customer.  The 
other  regulation  commented  upon  by 
the  contractor  would  mean,  as  the 
commenter  suggested,  that  in  the  event 
the  contractor's  current  customer 
decided  to  switch  to  the  Marine  Corps 
garments,  the  customer  would  be 
expected  to  purchase  the  garments  horn 
the  nonprofit  agency  designated  by  the 


Committee.  However,  as  noted  above, 
because  such  an  action  could  impact 
upon  the  commenting  firm,  the 
Committee  will — if  such  a  switch  is 
made — consider  the  appropriateness  of 
retaining  the  total  Marine  Corps 
requirement  on  the  Procurement  List. 

In  response  to  the  comments  about 
the  price  the  Government  will  pay  if  the 
underwear  is  added  to  the  Procurement 
List,  the  Committee  noted  that  it  is 
required  to  establish  a  fair  market  price 
for  such  items  and  to  revise  that  price 
over  time.  Such  a  price  has  been 
established  in  this  case  and  the 
nonprofit  agency  has  agreed  to  supply 
the  Marine  Corps  at  that  price. 

After  consideration  of  uie  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  ciurent  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
Usted  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Drawers  and  Undershirt.  Chemical  Protective 
8415-00-NSH-0091  Size— 32 
8415-0O-NSH-O092  Size— 34 
8415-00-NSH-0093  Size— 36 
8415-00-NSH-0094  Size— 38 
8415-00-NSH-0095  Size— 40 
8415-00-NSH-0096  Size— 42 
8415-00-NSH-0097  Size— 44 
8415-O0-NSH-0098  Size-46 
8415-00-NSH-0099  Size— 48 
8415-00-NSH-OlOO  Size— 26 
8415-00-NSH-OlOl  Size— 28 
8415-00-NSH-0102  Size— 30 
8415-00-NSH-0103  Size— 32 
8415-00-NSH-0104  Size— 34 
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8415-00-NSH-0105  Size— 36 

8415-00-NSH-0106  Size— 38 

8415-0O-NSH-0107  Size— 40 

8415-0O-NSH-0108  Size— 42 
(Requirements  for  the  U.S.  Marine  Corps, 
Washington,  DC) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Bevarly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  95-5299  Filed  3-2-95;  8:45  ami 
MLUNOCOOe  •820-3»-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Colloction  Request 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director,  hiformation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  1, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington.  EX:  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  7th  &  D 
Streets.  SW.,  room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  p)ersons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 


for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Group,  publishes 
this  notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information:  (1)  Type  of 
review  requested,  e.g.,  new,  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title;  (30  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 

Dated:  February  28, 1995. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Emergency. 

Title:  Challenge  Grants  for  Technology 
in  Education. 

Abstract:  The  Challenge  Grants  for 
Technology  in  Education  Program 
supports  consortia  to  Improve  and 
expand  new  applications  of 
technology  for  school  reform,  student 
achievement,  and  professional 
development  of  school  staff. 

Additional  Information:  An  emergency 
review  is  requested  for  OMB  approval 
by  March  1, 1995,  in  order  to  assure 
that  states  will  have  sufficient  notice 
of  the  application  requirements  and 
selection  criteria.  We  expect  to  make 
awards  during  the  spring  of  1995. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not  for  Profit  institutions; 
State,  Local  or  Tribal  governments. 

Reporting  Burden: 
Responses:  500. 
Burden  Hours:  12,000. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

|FR  Doc.  95-5257  Filed  3-2-95;  8:45  am] 
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Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  3, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommimlcations  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  February  28, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Survey  of  Effects  of  Changes  in 
Pell  Grant  Eligibility  Rules  and 
Survey  of  Why  Pell  Grants  Are  Not 
Used. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 
Responses:  1.520. 
Burden  Hours:  469. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  study  will  examine  the 
effects  of  passage  of  1992  Higher 
Education  Amendments  on  (1)  the 
educational  behavior  of 
postsecondary  students,  particularly 
those  who  experienced  decreased  Pell 
Grant  eligibility  as  a  result  of  the  rule 
change  and  (2)  the  reasons  why  Pell 
applicants  with  an  eligible  PGI  never 
use  their  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Annual  Report  on  Post- 
Employment  Services  and  Annual 
Reviews. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  81. 
Burden  Hours:  89. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  Vocational  Rehabilitation  (VR) 
Form  RSA-62  is  used  to  monitor  three 
post  closure  activities:  (a)  the 
provision  of  post  employment 
services  to  help  rehabilitated  persons 
to  maintain  or  regain  employment;  (b) 
review  of  ineligibility  determinations 
to  see  if  an  applicant  can  benefit  from 
VR;  and  (c)  review  of  non-competitive 
placements  to  see  if  the  client  can 
now  work  in  the  competitive  labor 
market.  The  Department  will  use  the 
information  to  report  to  Congress. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 
Title:  Application  and  Continuation 

Application,  Reports,  and 

Recordkeeping  for  the  National 

Science  Scholars  Program. 
Frequency:  Annually. 
Affected  Public:  Individuals  or 

households;  Not-for-profit 


institutions;  Federal  Government; 
State.  Local  or  Tribal  Governments. 

Reporting  Burden: 
Responses:  19.467. 
Burden  Hours:  266,945. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  Q. 

Abstract:  Individuals  apply  for  Federal 
scholarships  under  the  National 
Science  Scholars  Program  in  which 
the  Department  uses  the  information 
to  make  grant  awards.  State 
nominating  committees  use  the 
information  to  evaluate  the 
applications  and  nominate  scholars. 
Institutions  use  the  forms  to  apply  for 
continuation  awards  for  continuing 
scholars  and  to  report  on  the  status  of 
the  program. 

[FR  Doc.  95-5258  Filed  3-2-95;  8:45  am] 
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Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  Invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  1, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street  NW.,  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
Information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 


1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pubUc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
Included  as  an  attachment  to  this  notice. 

Dated;  February  28,  1995. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Bilingual  and  Minority 
Languages  Affairs 

Type  of  Review:  Expedited. 

Title:  Verification  of  Title  VII  Funded 

Grant  Applications. 
Frequency:  One  time. 
Affected  Public:  Not-for-profit 

institutions;  State,  Local  or  Tribal 

Government. 

Reporting  Burden: 

Responses:  1,239. 

Burden  Hours:  228. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  verification  task  will 
collect  Information  on  FY  1994  Title 
VII  funded  projects.  The  collection 
wrill  provide  data  on  actual,  as 
opposed  to  proposed,  services 
provided.  Project  directors  for  all  FY 
1994  Part  A  and  Part  C  Title  VII 
funded  projects  will  be  contacted  by 
telephone. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  April  1.  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

[FR  EJoc.  95-5259  Filed  3-2-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Wholesale  Power  and 
Transmission  Rates,  Pacific  Northwest 
Coordinating  Agreement  Rates,  and 
Transmission  Terms  and  Conditions 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  Additional 
Prehearing/Settlement  Conference. 

summary:  BPA  File  No:  WP-95,  TR-95. 
TC-QS.  On  December  28, 1994, 
Bonneville  Power  Administration  (BPA) 
published  a  Notice  of  Intent  to  Revise 
Transmission  Rates,  59  F.R.  66946  and 
Notice  of  Intent  to  Revise  Wholesale 
Power  Rates,  59  F.R.  66947. 
Subsequently,  BPA  also  published 
Federal  Register  Notices  of  Proposed 
Wholesale  Power  Rate  Adjustment,  60 
F.R.  8496  (February  14, 1995) .  Proposed 
Transmission  Rate  Adjustment,  60  F.R. 
8505  (February  14, 1995),  and  Hearing 
and  Opportunity  for  PubUc  Comment 
Regarding  Proposed  Comparable 
Transmission  Terms  and  Conditions,  60 
F.R.  8511  (February  14, 1995).  The 
Notices  included  a  date  for  a  Prehearing 
Conference  of  February  13,  1995,  but 
were  not  published  before  the 
Prehearing  Conference.  At  the 
Prehearing  Conference  held  on  February 
13, 1995.  the  Hearing  Officers  set 
another  Prehearing/Settlement 
Conference  and  established  a  schedule 
for  interventions  to  these  proceedings, 
which  follows.  At  the  March  15 
Prehearing/Settlement  Conference,  the 
Hearing  Officers  will  act  on  petitions  to 
intervene. 

DATES:  The  Prehearing/Settlement 
Conference  will  be  held  before  the 
Hearing  Officers  at  9  a.m.  on  March  15. 
1995  in  the  BPA  Rates  Hearing  Room, 
3rd  Level,  2032  Lloyd  Center,  Portland, 
Oregon.  Registration  for  the  Prehearing/ 
Settlement  Conference  will  begin  at  8:30 
a.m.  The  Hearing  Officers  will  act  on  all 
intervention  petitions  and  oppositions 
to  intervention  petitions,  rule  on  any 
motions,  establish  a  service  list, 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar 
interests  for  purposes  of  fihng  jointly 
sponsored  testimony  and  briefs,  and  for 
expediting  any  necessary  cross 
examination.  A  notice  of  the  dates  and 
times  of  any  hearings  will  be  mailed  to 
all  parties  of  record.  Objections  to 
orders  made  by  the  Hearing  Officer  at 
the  Prehearing  Conference  must  be 
made  in  person  or  through  a 
representative  at  the  Prehearing 
Conference. 


The  Prehearing/Settlement 
Conference  for  wholesale  power  and 
transmission  rates  will  be  held  at  the 
same  time  and  place  as  the  Prehearing/ 
Settlement  Conference  for  the 
Transmission  Terms  and  Conditions. 
BPA's  present  intent  is  for  the  Hearing 
Officer  for  the  Transmission  Terms  and 
Conditions  Proceeding  to  be  other  than 
the  Hearings  Officer  presiding  over 
BPA's  1995  Power  and  Transmission 
Rate  Proceeding.  However,  it  also  is 
BPA's  intent  to  merge  as  much  as 
possible  the  schedules  and  records  for 
these  two  proceedings  in  order  to 
address  common  transmission  issues 
efficiently.  At  the  Prehearing/Settlement 
conference,  BPA  may  move  to 
consohdate  common  transmission 
issues. 

Persons  wishing  to  become  a  formal 
"party"  to  the  proceedings  must  notify 
BPA  in  writing  of  their  intention  to  do 
so  in  accordance  with  the  requirements 
stated  in  this  Notice.  Petitions  to 
intervene  must  be  received  by  March  6, 
1995.  Persons  intervening  in  the 
wholesale  power  and  transmission  rate 
proceeding  who  also  desire  to  intervene 
in  the  transmission  terms  and 
conditions  proceeding  may  file  a  single 
petition  which  specifically  identifies 
both  proceedings.  Petitions  to  intervene 
should  be  addressed  as  follows:  Hearing 
Officer,  c/o  Francis  (Jamie)  Troy.- 
Hearing  Clerk — LQ,  Bonneville  Power 
Administration.  905  NE.  11th  Ave..  P.O. 
Box  12999.  Portland.  Oregon  97212. 

In  addition,  a  copy  of  the  petition 
must  be  served  concurrently  on  BPA's 
Office  of  Legal  Services:  Janet  L.  Prewitt, 
Bonneville  Power  Administration. 
Office  of  Legal  Services— LQ,  905  NE. 
11th  Ave..  P.O.  Box  3621,  Portland, 
Oregon  97208. 

Interventions  in  the  Terms  and 
Conditions  Proceeding  must  be  served 
concurrently  on:  Stephen  Larson,  Office 
of  Legal  Services — LP,  Bonneville  Power 
Administration.  905  NE.  11th  Ave..  P.O. 
Box  3621,  Portland.  Oregon  97208. 

Persons  who  have  been  denied  party 
status  in  any  past  BPA  rate  proceeding 
shall  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circimistances. 

BPA  has  determined  that  its  initial 
proposal  should  include  a  stable,  5-year 
rate  for  most,  if  not  all.  of  its 
requirements  service.  BPA  anticipates 
that  the  work  necessary  to  assemble 
such  a  proposal  will  take  until  early 
April  of  1995.  Since  such  a  rate  would 
be  available  to  purchasers  for  the  bulk 
of  BPA's  firm  sales,  its  impact  on  BPA's 
overall  proposal  is  fundamental.  At  the 
same  time,  in  order  to  have  sufficient 
time  to  conduct  a  full  rate  proceeding 
for  the  5-year  proposal,  BPA  must 


extend  its  ciurent  rates  for  a  three 
month  period.  This  extension  will 
require  a  separate  proceeding. 

"The  following  schedule  information  is 
provided  for  informational  purposes. 
The  schedule  included  here  is  BPA's 
proposed  schedule.  The  parties  have 
indicated  a  desire  to  attempt  to  settle 
some  issues,  which  may  cause  this 
proposed  schedule  to  change.  A  final 
schedule  will  be  established  by  the 
Hearing  Officer  at  the  Prehearing 
Conference. 

Schedule  for  New  Rates  and  . 
Terms  and  Conditions  Proceeding 


March  6,  1995 

Deadline  to  Petition  to  Inter- 

vene. 

March  9,  1995 

Deadline  to  file  Oppositions 

to  Petitions  to  Intervene. 

March  15, 

Prehearing/Settlement  Con- 

1995. 

ference  to  set  schedule 

and  act  on  Petitions  to  In- 

tervene; 9:00  a.m.;  BPA 

Rates  Hearing  Room;  3rd 

Level;  2032  Lloyd  Center; 

Portland,  Oregon. 

April  12, 1995 

Prehearing  Conference/BPA 

Initial  Proposal  available. 

May  30.  1995 

Parties  file  Direct  Cases. 

July  10,  1995  . 

Litigants  file  Rebuttal  Testi- 

mony. 

July  24-Au- 

Cross  Examination. 

gust  1 1 , 

1995. 

August  28, 

Initial  Briefs  filed. 

1995. 

Septemljer  7- 

Oral  Argument. 

8,  1995. 

September  29, 

BPA  Draft  Rates  Record  of 

1995. 

Decision;  Hearing  Officer 

Terms  and  Conditions 

Recommended  Decision. 

October  10, 

Briefs  on  Exceptions. 

1995. 

October  30. 

BPA  Final  Record  of  Deci- 

1995. 

sion. 

Schedule  for  Extension  of 
Current  Rates  Proceeding 


March  6.  1995 

Deadline  to  Petition  to  Inter- 

vene. 

March  9.  1995 

Deadline  to  file  Oppositions 

to  Petitions  to  Intervene. 

March  15, 

Prehearing/Settlement  Con- 

1995. 

ference  to  set  schedule 

arxl  act  on  Petitions  to  In- 

tervene; 9:00  a.m.;  BPA 

Rates  Hearing  Room;  3rd 

Level;  2032  Lloyd  Center; 

Portland,  Oregon. 

April  12.  1995 

Prehearing  Conference/  BPA 

Initial  Proposal  available. 

May  15.  1995 

Parties  file  Direct  Case. 

Junes,  1995  . 

Litigants  file  Rebuttal  testi- 

mony. 

June  23,  1995 

Cross  Examination. 

July  7,  1995  ... 

Initial  Briefs  Filed. 

July  31,  1995  . 

BPA  Final  Record  of  Deci- 

sion. 

The  schedule  for  extension  of  current 
rates  assimies  that  the  Administrator 
will  waive  any  procedural  rules  relating 
to  fihng  a  Draft  Record  of  Decision. 

BPA  also  will  be  conducting  public 
field  hearings.  A  field  hearing  schedule 
will  be  aimounced  at  the  Prehearing 
Conference.  A  notice  of  the  dates,  times, 
and  locations  of  the  field  hearings  will 
be  made  later  through  a  Federal 
Register  Notice,  mailings,  and  public 
advertising. 

ADDRESSES:  Written  comments  by 
participants  must  be  received  by  June 
16, 1995,  to  be  considered  in  the  Draft 
Record  of  Decision  (ROD).  Written 
comments  should  be  submitted  to  the 
Manager,  Corporate  Communications — 
CK;  Bormeville  Power  Administration; 
P.O.  Box  12999;  Portland,  Oregon 
97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  Specialist,  at  the 
address  listed  immediately  above,  (503) 
230-4328  or  call  toll-free  1-800-622- 
4519.  Information  also  may  be  obtained 
from: 
Mr.  Steve  Hickok;  Group  Vice  President, 

Sales  and  Customer  Service;  P.O.  Box 

3621;  Portland,  OR  97232  (503-230- 

5356). 
Mr.  George  Eskridge;  Manager,  SE  Sales 

and  Customer  Service  District;  1101 

W.  River.  Suite  250;  Boise,  ID  83702 

(208-334-9137). 
Mr.  Ken  Hustad;  Manager.  NE  Sales  and 

Customer  Service  District;  Crescent 

Court,  Suite  500;  707  Main;  Spokane, 

WA  99201  (509-353-2518). 
Ms.  Ruth  Bennett;  Manager.  SW  Sales 

and  Customer  Service  District;  703 

Broadway;  Vancouver.  WA  98660 

(360-418-8600). 
Ms.  Marg  Nelson;  Manager,  NW  Sales 

and  Customer  Service  District;  201 

Queen  Anne  Ave.  N.,  Suite  400; 

Seattle.  WA  98109-1030  (206-216- 

4272). 

Responsible  Officio}:  Mr.  Geoff 
Moorman.  Manager  for  Pricing, 
Marginal  Cost  and  Rateraaking,  is  the 
official  responsible  for  the  development 
of  BPA's  rates.  Mr.  Dennis  Metcalf,  BPA 
Transmission  Team  Lead,  is  the  official 
responsible  for  the  development  of 
BPA's  transmission  terms  and 
conditions. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

L  Background. 

II.  Procedures  Governing  Rate  Adjustments 
and  Public  Participation. 

I.  Background 

On  February  13, 1995,  BPA  held  a 
Prehearing  Conference  in  its  1995 


Wholesale  Power  Rates,  Transmission 
Rates  and  Transmission  Terms  and 
Conditions  Proceedings,  presided  over 
by  Hearing  Officers  Keith  Callow  and 
Helen  Edwards.  At  the  time  the 
Prehearing  Conference  was  held,  the 
Federal  Register  Notice  announcing  the 
Prehearing  Conference  had  not  yet  been 
published  in  the  Federal  Register.  Thus, 
some  potential  parties  had  not  had 
adequate  notice  and  opportunity  to 
intervene,  nor  had  parties  had 
opportunity  to  file  oppositions  to 
interventions. 

In  addition,  the  noticed  Prehearing 
Conference  was  intended  for  the 
Hearing  Officers  to  set  the  schedule  for 
the  proceedings.  At  the  Prehearing 
Conference,  BPA  tendered  its  proposed 
schedule,  which  is  reprinted  in  this 
Federal  Register  Notice.  The  parties, 
however,  believed  that  the  schedule  was 
inadequate.  As  a  compromise,  it  was 
suggested  that  additional  meetings, 
including  an  additional  on-the-record 
Prehearing/Settlement  Conference  be 
scheduled  to  address  both  scheduling 
and  intervention  issues.  The  Hearing 
Officers  endorsed  this  compromise,  and 
the  schedule  for  interventions  and  the 
March  15,  1995,  Prehearing/Settlement 
Conference  noted  above  is  the  result. 

Prior  to  the  February  13, 1995, 
Prehearing  Conference,  BPA  prepared  a 
Draft  Service  List  for  adoption  by  the 
Hearing  Officers,  based  on  interventions 
received  by  February  13.  The  Hearing 
Officers  conditionally  allowed 
interventions  received  by  February  13, 
subject  to  objections  by  parties  filed  by 
March  9, 1995,  as  noted  in  the  schedule 
above.  Additional  persons  wishing  to 
intervene  may  do  so  by  filing  a  petition 
by  March  6, 1995,  with  service  to  all 
parties  on  the  Draft  Service  List,  which 
may  be  obtained  by  contacting:  Francis 
(Jamie)  Troy.  Hearing  Clerk — LQ, 
Bonneville  Power  Administration.  905 
NE.  nth  Ave.,  P.O.  Box  12999, 
Portland.  Oregon  97212.  (503)  230- 
4201. 

In  addition,  the  Hearing  Officers 
adopted  two  procedural  orders  which 
also  may  be  obtained  from  Mr.  Troy,  the 
first  adopting  Special  Rules  of  Practice 
for  the  Proceedings  and  the  second 
addressing  Rules  for  Document 
Numbering. 

To  aid  BPA  in  providing  the  notice 
required  under  the  ex  parte  rules,  the 
Hearing  Officers  have  ruled  that  each 
party  must  provide  BPA  with  either  an 
internal  E-mail  address  or  a  Fax  number 
for  service  of  notices.  Additional  parties 
planning  to  intervene  should  also 
provide  either  an  internet  E-mail 
address  or  Fax  number  for  service  of 
documents. 


n.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things,  issuance  of 
a  Federal  Register  Notice  announcing 
the  proposed  rates;  one  or  more 
hearings;  the  opportunity  to  submit 
written  views,  supporting  information, 
questions,  and  arguments;  and  a 
decision  by  the  Administrator  based  on 
the  record.  This  proceeding  will  be 
governed  by  BPA's  rules  for  general  rate 
proceedings.  §  1010.9  of  BPA's 
Procedures,  due  to  the  importance  and 
complexity  of  the  issues  involved. 
These  Procedures  implement  the 
statutory  section  7(i)  requirements. 
Section  1010.7  of  the  Procedures 
prohibits  ex  parte  communications. 

BPA's  Procedures  distinguish 
between  "participants  in"  and  "parties 
to"  the  hearings.  Apart  from  the  formal 
hearing  process.  BPA  will  receive 
comments,  views,  opinions,  and 
information  from  "participants,"  who 
are  defined  in  the  Procedures  as  any 
person  who  may  express  views,  but  who 
does  not  petition  successfully  to 
intervene  as  a  party.  Participants' 
written  comments  will  be  made  part  of 
the  official  record  of  the  case  and 
considered  by  the  Administrator.  The 
participant  category  gives  the  public  the 
opportunity  to  participate  and  have  its 
views  considered  without  assuming  the 
obligations  incumbent  upon  "parties." 
Participants  are  not  entitled  to 
participate  in  the  Prehearing 
Conference,  cross-examine  parties' 
witnesses,  seek  discovery,  or  serve  or  be 
served  with  documents,  and  are  not 
subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  June  16, 1995.  This  date  is 
anticipated  to  follow  the  submission  of 
BPA's  and  all  other  parties'  direct  cases. 
Written  views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA's  Manager  of 
Corporate  Communications,  at  the 
address  listed  in  the  Summary  section 
of  this  Notice,  above.  In  addition,  BPA 
will  hold  several  field  hearings  in  the 
Pacific  Northwest  Region.  Participants 
may  appear  at  the  field  hearings  and 
present  oral  testimony.  The  transcripts 
of  these  hearings  will  be  a  part  of  the 
record  upon  which  the  Administrator 
makes  the  rate  decision.  ' 

The  second  category  of  interest  is  that 
of  a  "party"  as  defined  in  §  1010.2  and 
1010.4  of  BPA's  Procedures.  Parties  mav 


11964 


Federal  Register  /  Vol.  60,  No.  42  /  Friday,  March  3,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  42  /  Friday,  March  3,  1995  /  Notices 


11965 


UMI 


participate  in  any  aspect  of  the  hearing 
process. 

Persons  wishing  to  become  a  formal 
"party"  to  BPA's  rate  proceeding  must 
notify  the  Hearing  Officer  and  BPA  in 
writing  of  their  request.  Petitions  to 
intervene  shall  state  the  name  and 
address  of  the  person  and  the  person's 
interests  in  the  outcome  of  the  hearing. 
Petitioners  may  designate  no  more  than 
two  representatives  upon  whom  service 
of  documents  will  be  made.  BPA 
customers  and  customer  groups  whose 
rates  are  subject  to  revision  in  the 
hearing  will  be  granted  intervention 
based  on  a  petition  filed  in  conformance 
with  this  section.  Other  petitioners  must 
explain  their  interests  in  sufficient 
detail  to  permit  the  Hearing  Officer  to 
determine  whether  they  have  a  relevant 
interest  in  the  hearing.  Intervention 
Petitions  will  be  available  for  inspection 
in  BPA's  Public  Information  Center;  1st 
Floor;  905  NE.  11th;  Portland,  Oiegon. 
Any  opposition  to  a  Petition  to 
Intervene  must  be  filed  with  the  Hearing 
Officer  and  served  on  all  parties  by 
March  9, 1995.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored  and  may  not  be  accepted. 
Opposition  to  an  untimely  Petition  to 
Intervene  shall  be  filed  and  served 
within  two  days  after  service  of  the 
petition.  Interventions  are  subject  to 
§1010.4  of  BPA's  Procedures. 

Because  of  the  complexity  of  the 
issues  in  this  rate  case,  in  part 
occasioned  by  continuing  contract 
negotiations  between  BPA  and  its 
customers,  as  well  as  BPA's 
"reinvention"  and  Competitiveness 
Project,  BPA  anticipates  that  it  will  need 
to  meet  with  customers  and  other 
interested  third  parties  during  the  rate 
case  on  a  very  frequent,  and  possibly 
extended,  basis.  To  comport  with  the 
rate  case  procedural  rule  prohibiting  ex 
parte  communications,  BPA  will 
provide  necessary  notice  of  meetings 
involving  rate  case  issues  for 
participation  by  all  rate  case  parties. 
Parties  should  be  aware,  however,  that 
such  meetings  may  be  held  on  very 
short  notice  and  they  should  be 
prepared  to  devote  the  necessary 
resources  to  participate  fully  in  every 
aspect  of  the  rate  proceeding. 
Consequently,  parties  should  be 
prepared  to  attend  meetings  every  day 
during  the  course  of  the  rate  case. 

Issued  in  Portland,  Oregon  on  February  24, 
1995. 

Randall  W.  Hardy, 

Administrator  and  Chief  Executive  Officer. 
|FR  Doc.  95-5176  Filed  3-2-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Doci(et  No.  CP95-1 09-000] 

CNG  Transmission  Corp.;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  TL-470, 
Extension  5  Project  and  Request  for 
Comments  on  Environmental  Issues 

February  27,  1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  wrill 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  by  CNG 
Transmission  Corporation  (CNG)  for  its 
TL-470,  Extension  5  Project.'  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  an  environmental  impact 
statement  is  necessary  and  whether  or 
not  to  approve  the  project. 

Summary  of  the  Proposed  Project 

CNG  requests  Commission 
authorization  to  construct  and  operate 
about  4.73  miles  of  30-inch-diameter 
natural  gas  pipeline  loop  in  Rotterdam 
Township,  Schenectady  County,  New 
York. 

The  proposed  loop  would  be 
constructed  parallel  and  adjacent  to 
CNG's  existing  facilities  and  would 
begin  at  a  new  gate  station  on  CNG's 
system  near  Gregg  Road  and  end  at  a 
new  gate  station  near  Burdeck  Street. 

CNG  indicates  that  the  proposed 
facility  would  enable  it  to  deliver 
additional  natural  gas  to  Niagara 
Mohawk  Power  Corporation's 
distribution  system  serving  the  Albany, 
New  York  area. 

The  location  of  the  project  facility  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

CNG  proposes  to  use  a  75-foot-wide 
right-of-way  for  construction.  Since 
CNG  proposes  to  construct  its  pipeline 
near  the  edge  of  its  existing,  maintained 
right-of-way,  only  about  50  feet  of 
additional  right-of-way  width  would  be 
cleared  for  construction.  Following 
construction,  25  feet  of  the  additional 
width  would  be  restored  and  allowed  to 
revert  back  to  its  former  use.  Therefore, 


'  CNG's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  Room  3104,  941 
North  Capitol  Street.  NE..  Washington.  DC  20426, 
or  call  (202)  208-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


only  about  25  feet  of  additional 
permanent  right-of-way  width  would  be 
required. 

Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  bored  road 
crossings,  the  Delaware  and  Hudson 
Railroad  crossing,  stream  and  wetland 
crossings,  and  in  agricultural  areas 
where  topsoil  would  be  segregated. 

An  approximate  600-foot  by  600-foot 
(8.3  acres)  pipeyard  would  be  used  for 
the  construction  trailer  and  storage  of 

pipe- 
Four  existing  roads  or  farm  lanes 

would  be  used  as  access  roads. 
The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA.  State  and 
local  government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries  and 
wetlands 

•  Vegetation  and  vtdldlife 

•  Land  use 

•  Cultural  resources 

•  Hazardous  waste 

•  Endangerd  and  threatened  species 

•  Pubhc  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 


the  Commissioji's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facility  and  the  environmental 
information  provided  by  CNG.  Keep  in 
mind  that  this  is  a  preUminary  list.  The 
Ust  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis.  Issues 
are: 

•  The  proposed  loop  would  cross 
Poentic  Kill,  Plotter  Kill  and  six  other 
small,  unnamed  streams  or  drains. 
Poentic  Kill  is  a  state-protected  stream. 

•  About  2.2  acres  of  wetlands  would 
be  affected  by  the  project. 

•  About  15  acres  of  upland  forest 
would  be  disturbed. 

•  The  Plotter  Kill  Nature  Preserve 
would  be  crossed. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measiu'es  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP95-109- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Howard  J.  Wheeler,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE..  Room  7312, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  EXZ  on 
or  before  April  5. 1995. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Wheeler  at  the  above  address. 

Becoming  an  Intervcnor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 


the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
358.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Howard  Wheeler,  EA  Project  Manager, 
at (202)  208-2299. 
Lois  D.  CashcU, 
Secretary. 
IFR  Doc.  95-5224  Filed  3-2-95;  8:45  am) 

BtLUNO  CODE  STU-OI-M 

[Docket  No.  CP94-38-O001 

Ouachita  River  Gas  Storage  Company, 
L.L.C.;  Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Ouachita  River  Gas  Storage 
Project 

February  27, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
envirormiental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Ouachita  River  Gas  Storage 
Company,  L.L.C.  (Ouachita)  in  the 
above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  underground  gas  storage 
facility  and  related  hub  facihties 
including: 

•  About  5  miles  of  6-,  8-,  and  12-inch- 
diameter  field  gathering  lines 
(designated  as  Lines  FG-1,  FG-2,  and 
FG-3)  in  Lincoln  and  Union  Parishes, 
Louisiana; 

•  About  2.6  miles  of  dual  24-inch- 
diameter  header  pipeline  (designated  as 


Lines  B  and  C)  and  four  meter  stations 
in  Ouachita  Parish,  Louisiana; 

•  About  23.9  miles  of  24-inch- 
diameter  bi-directional  flow 
transmission  pipeline  (Line  A)  in 
Lincoln,  Union,  and  Ouachita  Parishes, 
Louisiana; 

•  About  4.5  miles  of  16-inch-diameter 
bi-directional  flow  transmission 
pipeline  (fine  D)  and  one  meter  station 
in  Ouachita  Parish,  Louisiana; 

•  A  6,260-horsepower  (hp)  Remote 
Compressor  Station  in  Ouachita  Parish, 
Louisiana; 

•  A  12,520-hp  Central  Compressor 
Station  in  Section  30-T19N-R1W, 
Union  Parish,  Louisiana;  and 

•  Drill  11  injection/withdrawal  wells 
and  2  observation  wells  in  Lincoln  and 
Union  Parishes,  Louisiana. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  about  27  billion 
cubic  feet  of  working  gas  capacity  with 
an  estimated  peak  withdrawal  capacity 
of  550  MMcf  of  gas  a  day  and  an 
estimated  peak  injection  capacity  of  250 
MMcf  of  gas  a  day  via  the  hub  facilities. 
The  hub  facilities  near  Monroe, 
Louisiana  would  be  interconnected  with 
certain  interstate  and  intrastate 
pipelines. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
pubhc  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  Street,  NE., 
room  3104,  Washington,  DC  20426, 
(202) 208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  State  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Herman  Der. 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulation, 
room  7312.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  (202)  208- 
0896. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-38- 
000,  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  April  3,  1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Herman  Der,  Environmental  Project 
Manager,  room  7312,  at  the  above 
address. 
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Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
interventor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Herman 
Der,  Envirormiental  Project  Manager. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  95-5223  Filed  3-2-95;  8:45  am] 

WLUNO  COOe  6717-01-M 


[Docket  No.  CPS5-21»-000] 

ANR  Pipeline  Co.;  Notice  of  Request 
Under  Blanket  Authorization 

February  27, 1995. 

Take  notice  that  no  February  22,  1995. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP95-219- 
000  a  request  pursuant  to  §  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  to  operate 
facilities,  which  were  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978.  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP82-480-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  seeks  authorization  to  operate  an 
interconnection  (Edon  Interconnection) 
imder  provisions  of  Section  7(c)  of  the 
Natural  Gas  Act.  The  Edon 
Interconnection  allows  an  existing 
customer  Ohio  Gas  Company,  to  deliver 
natural  gas  to  the  town  of  Edon,  Ohio 
providing  service  to  residential 
customers.  The  Edon  Interconnection  is 
located  in  Williams  County.  Ohio.  The 
fecilities  consist  of  two  4-inch  hot  taps 
and  metering  facilities.  The  two  4-inch 
hot  taps  are  located  on  ANR's  existing 
24-inch  and  22-inch  pipelines  that 
connect  to  the  metering  facilities.  The 
metering  facilities  consist  of  one  2-inch 
positive  displacement  meter,  one  2-inch 


turbine  meter  and  one  electronic 
measurement  computer  all  contained 
within  a  metering  building.  ANR  states 
that  the  total  cost  of  the  facilities  is 
approximately  $171,000.  ANR  states 
that  the  capacity  of  the  facilities  is 
approximately  5,500  Mcf  per  day  at  600 
psig. 

ANR  states  that  authorization  for  the 
addition  and  operation  of  the  Edon 
Interconnection  will  not  impact  ANR's 
gas  supply  situation  and  that  deliveries 
of  natural  gas  at  this  point  can  be  made 
without  detriment  or  disadvantage  to 
any  existing  customer. 

Any  person  or  the  Commission's  st^f 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  die-Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fifing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  95-5225  Filed  3-2-95;  8:45  am] 
BILUNO  CODE  6717-01-M 

[Docket  No.  PR94-1&-«00] 

Southern  California  Gas  Co.;  Informal 
Settlement  Conference 

February  27, 1995. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Friday,  March  10, 1995  at  10:00  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  participants,  as  defined  by 
18  CFR  385.102  (b)  and  (c).  Persons 
wishing  to  become  a  party  must  move 
to  intervene  and  receive  intervener 
status  pursuant  to  §  385.214  of  the 
Commission's  regulations. 

For  additional  information,  please 
contact  Mark  E.  Hegerle  at  (202)  208- 
0287. 

Lois  D.  CasheU, 
Secretary. 

|FR  Doc.  95-5226  Filed  3-2-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP91-203-000,  et  al.  (Phase 
II)] 

Tennessee  Gas  Pipeline  Co.;  Informal 
Settlement  Conference 

February  27. 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  March 
14, 1995,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Apy  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Dennis  H.  Melvin  (202)  208- 
0042  Donald  Williams  (202)  208-0743. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  95-5227  Filed  3-2-95;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP94-352-002] 

Western  Gas  interstate  Co.; 
Compliance  Piling 

February  27, 1995. 

Take  notice  that  on  February  17,  1995, 
Western  Gas  Interstate  Company 
(Western)  in  compliance  with  the 
Federal  Energy  Regulatory  Commission 
s  (Commission)  order  of  December  19, 
1994,  Western  is  filing  a  report  showing 
the  final  balances  of  Account  No.  191 
and  detailing  any  amounts  collected  or 
disbursed  to  date  of  the  report  including 
all  schedules  pertinent  to  annual  PGA 
filings,  i.e.,  Schedules  A,  B,  Cl,  C2  and 
D.  This  filing  also  includes  tariff  sheets 
specifying  the  effective  date  of  the 
billings,  the  customers  billed  and  the 
amounts.  Western  has  not  included  any 
information  concerning  the  nine  month 
payment  option  because  there  were  not 
any  provisions  for  a  nine  month 
payment  option  considered  as  part  of 
Western's  settlement  agreement. 

Western  states  that,  its  filing  proposes 
changes  to  its  tariff  sheets  by  issuing 
two  tariff  sheets  First  Revised  Sheet  No. 
12  and  Original  Sheet  No.  13.  Western 
hirther  states  that  the  Tariff  sheet  are 
proposed  to  become  effective  April  1, 
1994. 

Western  requested  a  waiver  of  the 
Commission  regulation  to  direct  bill 
Southern  Union  Gas  Company  for 
$30,559.  This  amount  is  attributable  to 


their  share  of  the  amounts  paid  to  El 
Paso  Natural  Gas  Company  as  a  result  of 
the  Commission  decision  in  their  rate 
case. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  March  6, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  95-5228  Filed  3-2-95;  8:45  am] 

BILUNO  CODE  STIT-OI-M 

[Docket  No.  RP95-1 70-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  27, 1995. 

Take  notice  that  on  February  22,  1995, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
fisted  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  revising 
the  provisions  of  Rate  Schedule  LMS 
(Load  Management  Service),  effective 
December  1, 1994: 

Third  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  141 
First  Revised  Sheet  No.  142 
First  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  437 

According  to  Granite  State  its  tariff  for 
restructured  operations,  approved  in 
Docket  No.  RS93-1-O00  and  effective 
November  1, 1993,  included  Rate 
Schedule  LMS  (Load  Management 
Service)  which  provided  a  monthly 
balancing  service  and  a  Daily  Demand 
Service  to  cover  swings  in  excess  of  the 
daily  variance  tolerances  for 
transportation  services  at  delivery 
points  to  its  former  sales  customers,  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utifities,  Inc.  (Northern 
Utilities).  Granite  State  further  states 
that  both  services  were  tied  to 
underlying  services  provided  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  which  had  been  Granite 
State's  principal  upstream  supplier  of 
natural  gas  supplies  prior  to 


restructuring.  The  monthly  balancing 
service  was  tied  to  an  Operational 
Balancing  Agreement  between 
Tennessee  and  Granite  State,  and 
Granite  State  contracted  for  the  Daily 
Demand  Service  under  Tennessee's  Rate 
Schedule  LMS-MA. 

Granite  State  further  states  that, 
during  the  latter  half  of  1994,  Tennessee 
offered  its  customers  an  option  to 
convert  Daily  Demand  Service  to  a 
storage  service  under  its  Rate  Schedule 
FS-MA.  According  to  Granite  State,  it 
and  its  customers  accepted  the  option; 
Granite  State  assigned  its  conversion 
rights  to  Bay  State  and  Northern 
UtiUties  and  both  customers  contracted 
separately  with  Tennessee  for  storage 
services  under  Termessee's  Rate 
Schedule  FS-MA,  effective  December  1, 
1994. 

According  to  Granite  State,  the 
revised  tariff  sheets  submitted  herewith 
eliminate  the  Daily  Demand  Service  and 
references  to  the  service  from  its  Rate 
Schedule  LMS  but  continue  the 
availability  of  the  monthly  balancing 
service  through  the  Operational 
Balancing  Agreement  writh  Tennessee. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  die  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts,  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  shoidd  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  6, 1995.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  service  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this 
fifing  are  on  file  with  the  Commission 
and  are  available  for  pubfic  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  95-5229  Filed  3-2-95;  8:45  am] 
BILUNG  CODE  e717-01-«l 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Kool-FIre  From  the  Department  of 
Energy  Central  Air  Conditioner  and 
Central  Air  Conditioning  Heat  Pump 
Test  Procedure  (Case  No.  CAC-007) 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  pubUshes  a 
letter  granting  an  Interim  Waiver  to 
Kool-Fire  from  the  existing  Department 
of  Energy  central  air  conditioner  and 
central  air  conditioning  heat  pump  test 
procedure  for  the  company's  lines  of  HC 
and  LTH  burner-assisted  heat  pumps. 

Today's  notice  also  pubUshes  a 
"Petition  for  Waiver"  from  Kool-Fire. 
Kool-Fire's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  heat 
pump  test  procedure  for  the  Kool-Fire 
lines  of  HC  and  LTH  burner-assisted 
heat  pumps,  which  operate  in  both  the 
cooling  and  heating  modes.  Kool-Fire 
requests  that  the  heating  mode  tests  be 
waived  for  its  burner-assisted  heat 
pumps  because  the  EKDE  procedure  has 
no  provision  for  testing  burner-assisted 
heat  pumps.  The  Departjnent  is 
soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  April  3, 
1995. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CAC- 
007,  Mail  Stop  EE-43,  Room  5E-066, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington.  DC  20585^ 
(202)  586-7574. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-43 1,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
9611 
Eugene  Margohs,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
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automobiles)  was  established  pursuant 
to  the  Energy  PoUcy  and  Conservation 
Act  (EPCA).  PubUc  Law  94-163.  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
PubUc  Law  95-619.  92  Stat.  3266.  the 
National  AppUance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pubhc  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPACT),  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consimier 
products,  including  heat  pumps.  The 
intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  The 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B,  Appendix  M. 

The  Def>artment  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 
creating  the  waiver  process.  45  PR 
64108.  Thereafter.  EXDE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
hiterim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  PR  42823, 
November  26.  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  Bnal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  thfe  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days,  or 


until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  July  18,  1994,  Kool-Fire  filed  a 
Petition  for  Waiver  and  an  AppUcation 
for  Interim  Waiver  regarding  the  heat 
pump  tests.  Additional  information 
supporting  the  application  was 
provided  to  DOE  in  a  letter  dated 
January  6, 1995.  Kool-Fire's  application 
seeks  a  Waiver  firom  the  DOE  test  of 
heating  mode  operation  for  its  burner- 
assisted  heat  pumps  because  the  current 
DOE  test  procedure  does  not  address 
burner-assisted  heat  pimips.  Kool-Fire 
also  apphed  for  an  Interim  Waiver, 
based  on  economic  hardship  which 
would  be  experienced  if  the  Application 
for  Interim  Waiver  is  denied. 

In  Kool-Fire's  AppUcation  for  an 
Interim  Waiver,  the  company  addresses 
the  economic  hardship  likely  to  result 
absent  a  favorable  determination  on  its 
appUcation.  The  company  states  that, 
lacking  the  Interim  Waiver,  Kool-Fire's 
rejection  by  certain  State  Energy 
Commissions  has  brought  the 
manufacturing,  marketing,  and 
distribution  of  its  products  to  a  virtual 
stand-still.  In  its  January  6, 1995  letter. 
Kool-Fire  included  a  letter  from  its 
Oregon  distributor  claiming  that  lack  of 
a  DOE  waiver  for  the  company's  product 
was  directly  responsible  for  the  loss  of 
a  180-plus  unit  order.  Kool-Fire  further 
stated  that  the  inability  to  meet  the  DOE 
testing  requirements  is  impacting  100 
percent  of  the  Kool-Fire  product  line. 

The  Department  knows  of  no  other 
company  which  manufactures  a  heat 
pump  similar  to  the  Kool-Fire  burner- 
assisted  system.  However,  the 
Department  has  granted  a  waiver  to 
Enviro  Master  International  from  the 
need  to  determine  a  Heating  Seasonal 
Performance  Factor  (HSPF)- because  its 
heat  pumps  could  not  be  tested  in  the 
heating  mode  using  the  DOE  test 
procediu-e.  Based  on  the  economic 
hardship  which  wrill  be  suffered  by 
Kool-Fire  if  the  AppUcation  for  Interim 
Waiver  is  denied  and  the  precedent 
established  in  granting  a  waiver  from 
the  requirement  to  test  a  heat  pump  in 
the  heating  mode  when  the  product 
cannot  be  tested  using  the  EHDE  test 
procedure,  the  Department  is  granting 
Kool-Fire  an  Interim  Waiver  from  the 
requirement  to  test  its  lines  of  HC  and 
LTH  heat  pumps  in  the  heating  mode. 
Pursuant  to  paragraph  (e)  of  Section 
430.27  of  the  Code  of  Federal 
Regulations  Part  430,  the  following 
letter  granting  an  Interim  Waiver  to 
Kool-Fire  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27,  DOE  is  hereby  pubHshing 
the  "Petition  for  Waiver"  in  its  entirety. 


The  Petition  contains  no  confidential 
information.  The  Department  soUcits 
comments,  data,  and  information 
respecting  the  Petition. 

Issued  in  Washington,  DC,  February  22, 
1995. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Department  of  Energy 

Washington.  DC  20585 

February  22,  1995. 

Mr.  J.N.  Friedrich,  President,  Kool-Fire 

Division  of  Friedrich  Corporation,  1930 
Lincoln  Way  East,  P.O.  Box  643, 
Massillon,  OH  44648-0643. 

Dear  Mr.  Friedrich:  This  is  in  response  to 
your  letters  of  July  18, 1994  and  January  6, 
1995,  submitting  an  Application  for  Interim 
Waiver  and  Petition  for  Waiver  firom  the 
Department  of  Energy  (DOE)  central  air 
conditioners  and  central  air  conditioning 
heat  pumps  test  procedure  for  Kool-Fire's 
model  HC  and  LTH  burner-assisted  heat 
pumps. 

The  Department  agrees  that  the  Kool-Fire 
lines  of  HC  and  LTH  burner-assisted  heat 
pumps  contain  design  characteristics  which 
prevent  testing  them  in  the  heating  mode 
according  to  the  prescribed  test  procedures. 
Thus,  it  appears  likely  that  the  Petition  for 
Waiver  will  be  granted. 

Kool-Fire's  Application  for  Interim  Waiver 
provides  sufficient  information  to  determine 
that  Kool-Fire  has  and  will  continue  to 
experience  a  severe  negative  economic 
impact  absent  a  favorable  determination  on 
its  Application.  Therefore,  Kool-Fire's 
Application  for  an  Interim  Waiver  from  the 
DOE  test  procedure  for  its  model  HC  and 
LTH  burner-assisted  heat  pumps  is  granted. 

Kool-Fire  shall  be  required  to  test  its  HC 
and  LTH  series  heat  pumps  on  the  basis  of 
the  test  procedures  specified  in  10  CFR  Part 
430,  Subpart  B,  Appendix  M,  for  the  cooling 
mode  of  of>eration.  Section  2.1.  The  heating 
mode  test,  Section  2.2,  is  waived. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days,  or  until  DOE  acts 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-day  period,  if  necessary. 

Sincerely, 
Christine  A.  Ervin, 

Assistant  Secretary,  Ener^  Efficiency  and 
Renewable  Energy. 

Kool-Fire 

1930  Lincoln  Way  East  A  P.O.  Box  643 
A  Massillon,  Ohio  44648-0643,  216-833- 
2117  i^  Fax  216-833-2494 

July  18,  1994. 

Ms.  Christine  Ervin, 


Assistant  Secretary  for  Energy  Efficiency,  and 
Renewable  Energy.  U.S.  Department  of 
Energy,  Mail  Station  EE-1,  Forrestal 
Building,  1000  Independence  Avenue., 
S.W.,  Washington,  D.C.  20585. 
RE:  Petition  for  waiver  and  application  for 
interim  waiver  for  Kool-Fire  products. 
Dear  Ms.  Ervin:  For  the  past  few  months 
I  have  been  working  through  Mr.  Ed  Pollock 
from  the  DOE  and  with  Mr.  Brian  Dougherty 
with  NIST  to  reestablish  communications  to 
resolve  a  "certification  procedure"  and/or 
"request  for  waiver"  which  we  began  in 
1990.  As  of  this  date,  Mr.  Ed  Pollock  and  I 
have  agreed  upon  a  course  of  action.  The 
agreed  upon  approach  consists  of  and 
includes  the  following  four  pwints: 

1.  The  "cooling  mode"  performance  of  the 
Kool-Fire  burner-assisted  heat  pumps  will  be 
evaluated  as  per  the  IX5E  heat  pump  and  air 
conditioning  test  procedure.  Kool-Fire 
systems  will  be  tested  at  82  degree  F  and  95 
degree  F  and  have  an  SEER  rating. 

2.  Kool-Fire  requests  a  waiver  from  having 
to  use  the  DOE  test  procedure  to  evaluate  the 
"heating"  mode  performance  of  Kool-Fire 
burner-assisted  heat  pumps.  This  waiver  is 
requested  because  the  existing  test  procedure 
does  not  state  how  to  test  burner-assisted 
heat  pumps.  An  HSPF  rating  only  reflects  the 
seasonal  space  heating  efficiency  of  all- 
electric  heat  pumps,  not  dual  fuel  heat 
pumps  like  the  Kool-Fire  HC  and  LTH 
models. 

3.  While  Kool-Fire's  request  for  a  waiver 
from  the  "heating"  mode  portion  of  the  DOE 
test  procedure  is  being  pursued  through  the 
public  review  process,  Kool-Fire  requests 
that  an  "interim  waiver"  be  IMMEDIATELY 
granted. 

4.  Kool-Fire  will  continue  to  work  on  the 
development  of  a  NEW  test  procedure  for 
testing  and  rating  the  "heating"  mode 
performance  of  dual-fuel,  burner  assisted 
heat  pumps.  In  developing  this  new 
approach.  Kool-Fire  expects  to  use  portions 
of  the  existing  DOE  test  procedures  for  heat 
pumps. 

Mr.  Brian  Dougherty  and  I  have  exchanged 
a  great  deal  of  information  regarding  the 
Kool-Fire  product  which  we  manufacture 
and  distribute  throughout  the  United  States. 
I  would  request  that  Mr.  Dougherty,  due  to 
his  extensive  involvement  to  date,  continue 
to  be  assigned  to  this  project. 

As  a  result  of  the  efforts  of  Mr  Pollock  and 
Mr.  Dougherty,  we  have  reached  the  point 
where  there  is  an  understanding,  as  stated 
above,  on  the  procedure  to  follow  to  resolve 
the  "certification"  requirement.  CRITICAL 
mid-term  and  short-term  components  to  this 
process  are  the  granting  of  a  "waiver"  and 
"interim  waiver",  respectively.  Therefore, 
this  letter  will  serve  to  initiate  our  formal 
request  for  a  "waiver"  and  "interim  waiver" 
of  the  HEATING  operation  mode  of  the  Kool- 
Fire  two  thru  four  ton  "split  system" 
products  for  the  reasons  enumerated  herein. 

Following  are  excerpts  of  my  most  recent 
reply  to  Mr  Dougherty  of  June  28, 1994  in 
response  to  his  letter  of  June  10, 1994 
wherein  I  explain  situations  which  exist  that 
would  justify  your  granting  Kool-Fire  this 
"interim  waiver": 

"A  situation  exists  relating  to  our  receipt  of 
an  "interim  waiver".  Lacking  this  "interim 


waiver",  Kool-Fire's  acceptance  by  certain 
State  Energy  Commissions  has  brought  the 
distribution  of  our  products  to  a  virtual 
stand-still  in  those  areas.  This  situation  can 
and  will  cause  both  our  manufacturing 
operation  and  distribution  network  to 
experience  severe  "economic  hardship". 
We  have  been  informed  that  with  this 
"interim  waiver",  Kool-Fire  distribution 
would  be  approved  and  we  could  actively 
compete  in  the  market  place  with  other 
heating/cooling  manufactures.  The  sooner  we 
have  this  "interim  waiver"  in  hand,  the  faster 
we  can  work  to  develop  a  proper  "heating" 
mode  test  procedure." 

I  have  sent  Mr.  Dougherty  all  the 
information  1  could  find  related  to  laboratory 
testing,  various  certifications  received,  and 
numerous  data  compiled  from  field  tests  and 
subsequent  reports  presented  since  Kool- 
Fire's  inception  in  1979.  Most  of  this  testing 
was  done  in  Canada  by  Ontario  Hydro  and 
the  Canadian  Gas  Association  (CGA),  except 
for  the  AGA  testing  information  from  the 
early  80's  on  earlier  versions  of  Kool-Fire 
models  and  current  ETL  certification 
procedures.  I  indexed  this  material  to 
facilitate  Mr.  Doujjherty's  use  and  perusal. 
Unlike  other  "unique/dual-fuel"  systems, 
Kool-Fire  has  been  tested,  perfected,  and 
proven  over  the  past  15  years,  primarily  in 
the  Canadian  marketplace.  I  believe  this,  in 
itself,  lends  creditability  to  it's  concept  and 
our  requests  for  BOTH  the  "waiver"  and  the 
IMMEDIATELY  NEEDED  "interim  waiver". 

In  this  same  letter  to  Mr.  Dougherty,  I 
commented  on  his  suggestions  regarding 
"possible  testing  methods"  as  follows: 
I.  Regarding  an  SEER  test  for  Kool-Fire: 
a.  I  see  no  problem  conducting  this  test,  in 
the  COOLING  mode,  like  a  single  speed  heat 
pump  or  air  conditioner.  My  only  thoughts 
as  related  to  the  SEER  test  is  that.  •  •  • 

IN  REALITY, 
Kool-Fire  is  a  COMBINA  TION  air 
conditioner,  reverse  cycle  "heat  pump"  TYPE 
unit  which  utilizes  an  auxiliary  heat 
absorption  system  that  is  used  in  conjunction 
with  a  "matched"  indoor  forced  air  heat 
exchanger. 

Any  SEER  test  for  "cooling"  must  be 
augmented  with  an  appropriate  test  for  the 
"heating"  mode,  else  Kool-Fire  could  be  mis- 
construed to  be  a  "cooling"  only  type  system. 
This  would  cast  untrue  representation  of  the 
product  and  put  us  at  a  competitive 
disadvantage. 

IN  REALITY, 

"COOUNG"  IS  SECONDARY  to  Kool-Fire's 
primary  design  intent  of  "most  efficient"' 
utilization  of  BOTH  energy  sources  used  in 
the  "HEATING"  mode. 

II.  Regarding  heating  mode  tests  as  Mr. 
Dougherty  suggested: 

a.  There  appears  to  be  a  problem 
differentiating  a  test  procedure  between  the 
HC  and  the  LTH  model  systems.  To  conduct 
a  test  at  17  Degrees  F.  in  the  "air  to  air" 
reverse  cycle  mode  would  not  be  indicative 
of  a  "true"  indication  of  how  any  Kool-Fire 
system  operates  and  would  tend  to  mis- 
represent it's  design  purpose  and  intent.  This 
also  would  cast  an  untrue  representation  of 
the  product  and  put  us  at  a  competitive 
disadvantage.  In  fact,  current  electrical  rates 


have  increased  to  a  point  that  now  over  99% 
of  the  systems  installed  are  the  HC  models. 
This  is  due  to  the  fact  that  the  "economic" 
balance  point  of  natural  gas  and  propane 
compared  to  electrical  energy  costs  dictates 
changing  to  the  "flame  mode"  at  outdoor 
ambient  temperatures  of  42  degrees  F.  and 
higher. 

Kool-Fire's  true  comparative  annual 
"heating"  test  must  consider  the  actual 
utilization  of  both  energy  sources  used  in  the 
"heating"  mode;  based  on  the  "economic" 
balance  point  of  the  fuels  used,  compared  to 
the  "thermal"  balance  point  of  a  structxire. 
These  facts  then  could  be  factored  with  the 
"bin"  temperature  profiles  similar  to  other 
DOE  tests  applied  for  competitive  "year- 
round"  system.  If  these  type  facts  are 
determined,  and  if  this  information  were 
published  in  conjuction  with  the  results  of 
DOE  tests  performed  at  the  higher 
temperatures  of  47  Degree  dry  bulb  and  43 
Degree  wet  bulb,  both  steady  state  and  cyclic; 
this  information  would  be  an  accurate 
.  representation  of  Kool-Fire's  efficiency, 
b.  Due  to  circumstances  outlined  above,  I 
question  whether  a  need  exists  to  be 
concerned  with  developing  a  procedure  to 
perform  a  DOE  Frost  accumulation  test.  As  I 
understand  this  test,  part  of  the  equation 
considers  the  "negative"  COP  during  the 
defrost  cycle  when  the  reversing  valve  causes 
an  ordinary  heat  pump  system  to  switch  to 
the  "cooling"  mode. 

Kool-Fire  LTH  model  has  NO  "negative" 
COP.  During  defrost  of  the  Kool-Fire  outdoor 
coil  the  outdoor  blower  turns  OFF  and  the 
fossil  fuel  burner  turns  ON  to  de&ost  the  coiL 
Kool-Fire's  compressor  NEVER  turns  "off'. 
Kool-Fire's  reversing  valve  DOES  NOT  shift 
and  cause  the  inside  of  the  structure  to  be 
cooled.  Unlike  "ordinary"  heat  pumps,  the 
"outdoor  coil"  of  Kool-Fire  is  ENCLOSED 
and  not  subject  to  "wind  effect".  100%  of  the 
energy  used  for  defrost  is  used  to  heat  the 
structure.  While  the  ice  is  changing  to  water 
it  transfers  the  "latent"  heat  to  the  circulating 
refrigerant  that  is  heating  the  structure.  This 
situation  that  occurs  during  the  defrost  cycle 
of  a  Kool-Fire  should  be  included  in  the 
annual  efficiency  calculations  for  Kool-Fire 
and  should  be  reflected  as  a  CREDIT  for 
Kool-Fire  systems. 

c.  Since  Mr.  Dougherty  had  talked  to  Mr. 
Dave  Young,  from  Ontario  Hydro's  Research 
and  Development  Department,  and  Mr. 
Dougherty  referred  to  the  Cd  (Coefficient  of 
degradation)  factor,  Dave  probably  has  made 
him  aware  how  the  actual  field  tested  cyclic 
performance  profile  of  Kool-Fire  differs  from 
ordinary  heating  systems.  The  difference  of 
Kool-Fire's  actual  operating  profile  should  be 
reflected  in  the  Cd  factor  applied  in  any 
evaluation  equation.  Then  Kool-Fire  can  be 
accurately  compared  to  others. 

III.  Could  Kool-Fire  be  tested  as  a  "Hybrid" 
heat  pump? 

After  presenting  Mr.  Dougherty  an 
explanation  of  Kool-Fire  and  the  differences 
between  Kool-Fire  and  heating  systems 
evaluated  in  the  "hybrid"  heating  system  test 
procedures,  Mr.  Dougherty  and  I  mutually 
agree  that: 

THIS  HYBRID  TEST  IS  IN  NO  WAY 
INDICATIVE  OF  A  "true"  indication  of  how 
any  Kool-Fire  system  functions  and  could 
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tend  to  mis-represent  our  purpose  and  intent. 
This  also  would  cast  an  untrue 
representation  of  the  product  and  put  us  at 
a  competitive  disadvantage. 

Kool-Fire  IS  NOT  A  HYBRID  HEAT  PUMP. 
Hybrid  system  tests  are  based  on  the 
assumption  that  at  some  outdoor 
temperature,  the  heat  pump  electrical  energy 
usage  for  "heating"  will  stop  and  some  other 
"single"  source  fuel  will  turn  "on"  for 
"heating".  With  Kool-Fire  systems,  the 
outdoor  fan  turns  "ofF"  when  the  fossil  fuel 
burner  turns  "on",  THE  COMPRESSOR 
NEVER  TURNS  "OFF".  Therefore,  electricity 
PLUS  another  energy  source  are  used 
simultaneously. 

rv.  UNIQUE  Kool-Fire  features  vs. 
"ordinary"  furnaces: 

Some  of  Kool-Fire's  differences  compared 
to  "ordinary"  fossil  fuel  furnaces  are  as 
follows: 

a.  There  is  no  steel  plate  heat  exchanger, 
Kool-Fire  is  an  absorption  heating  system 
causing  heat  to  the  absorbed  into  refrigerant 
which  has  a  boiling  point  of  -  40  Degree  F. 
(Similar  to  a  "boiler"  system) 

b.  Kool-Fire's  absorption  system  surface  is 
constantly  "wet",  surface  temperatures  never 
exceed  55  Degree  F. 

c.  Combustion  air,  both  primary  and 
secondary,  on  a  Kool-Fire  constantly  changes 
from  +50  to  -  40  Degree  F.  due  to  the  fact 
that  all  combustion  occurs  OUTDOORS. 

d.  Some  of  the  test  data  I  supplied  Mr. 
Dougherty  on  Kool-Fire  was  done  by  Ontario 
Hydro  and  others  throughout  the  80's.  I 
NOTED  that  the  Canadian  Gas  Association 
(CGA)  test  report  of  November  20, 1980,  on 
an  "early"  version  of  Kool-Fire,  indicates  a 
"tested"  heating  output  of  12.33  KW  with  a 
"combined"  measured  input  of  10.26  KW. 
THIS  TEST  INDICATES  KOOL-FIRE  HAD  A 
COMBINED  EFHCIENCY  OF  120%,  which 
NO  OTHER  fossil  fuel  appliance  in  the  world 
has  achieved.  This  data  does  not  reflect  the 
over  20%  efficiency  improvement  due  to 
design  changes  since  that  time. 

e.  When  Kool-Fire  cycles  "off",  unlike 
vented  furnaces,  there  is  little  heat  build-up 
in  the  exchanger  because  the  absorption  coil 
is  exposed  to  outdoor  ambient.  Kool-Fire's 
outdoor  exchanger  cools  from  55  Degrees  to 
ambient  rapidly.  This  fact  eliminates  any 
possibility  of  acid  formation  on  the  outdoor 
exchanger. 

f.  Kool-Fire's  design  assures  that  a 
"matched"  exchange  rate  exists  between  the 
amount  of  liquid  refrigerant  boiling  and  the 
amount  of  fossil  fuel  biuning  under  the 
outdoor  exchanger.  This  fact  of  it's  design 
insures  that  the  surface  temperature  of  the 
exchanger  does  not  exceed  55  Degree  F. 

Note:  A  limit  control  set  at  65  Degree  F., 
which  is  located  "upstream"  on  the 
compressor  suction  line,  senses  return  gas 
temperature.  Two  (2)  90  Degree  F.  limit 
controls  are  also  located  on  the  top  of  the 
outdoor  exchanger  coil.  Any  of  these  controls 
will  shut  the  fossil  fuel  burner  "ofP",  then 
turn  the  outdoor  fan  "on",  in  the  event  of 
"low"  refrigerant  charge  in  the  system. 

To  summarize; 

Kool-fire  bums  it's  fossil  fuel.  OUTDOORS, 
and  is  subject  to  extreme  fluctuation  of 
temperatures  that  will  have  to  be  duplicated 
in  order  to  obtain  accurate  test  results. 


Kool-Fire  systems  function  more  like  a 
"boiler"  than  like  a  furnace.  The  heat 
transfers  medium  used  is  refrigerant  instead 
of  water.  /  know  of  none  other  like  it  in  the 
world. 

V.  Concerning  an  HSPF  rating  for  Kool-Fire 
systems: 

At  this  point.  Mr.  Ed  Pollock,  Mr.  Brian 
Dougherty,  and  I  all  agree  that  Kool-Fire 
units  cannot  be  tested  and  assigned  an  HSPF 
rating  because  of  their  unique,  duel-fuel, 
burner-assisted  design.  Kool-fire  DOES  NOT 
USE  any  supplemental  electrical  resistance 
heat. 

VI.  Thoughts  about  Heating  Season 
Operating  Costs  (HSOC): 

a.  Existing  DOE  test  procedures  have  been 
developed  to  provide  an  ACCURATE 
evaluation  and  comparison  of  products. 

b.  Instead  of  modifying  existing 
procedures,  is  the  DOE  at  a  point  that  NEW 
test  procedures  are  required  that  will  reflect 
the  Comparative  Annual  Integrated  Fuel 
Efficiency  (CAIFE)  of  Kool-Fire  and  other 
"unitue/dual-fiiel"  systems,  that  could 
emerge  in  the  future? 

c.  DOE  might  consider  developing  a  test 
procedure  that  measures  the  actual  fuel 
utilization  of  those  energy  sources  used  in 
the  "heating"  mode  based  on  their 
"economic"  balance  point.  Then  factor  this 
information  in  conjunction  with  the 
"thermal"  balance  point  of  the  structure. 

d.  Tests  should  consider  including  the 
TOTAL  BTU  OUTPUT,  related  costs  to 
purchase  the  INPUT  FUEL  being  consumed, 
and  efficiencies  of  same.  These  facts  could  be 
cross-plotted  on  some  type  grapih  format  to 
find  the  "economic"  balance  point  of  the 
fuels  being  consiuned.  This  information 
could  then  be  factored  with  the  "bin" 
temperature  profiles  for  a  given  geographical 
location.  These  "bin"  temperatures  could  be 
the  same  as  used  by  EXDE  in  tests  used  for 
"ordinary"  heating  systems. 

IN  CONCLUSION: 

The  intent  of  all  the  DOE  testing  is  to 
provide  an  accurate,  fair  evaluation  so  that 
United  States  consumers  will  be  provided 
factual  information  to  enable  them  to  make- 
an  informed  purchasing  decision. 
Unfortunately,  times  are  changing  and 
technology  has  advanced.  I  realize  this 
stretches  the  imagination  of  those  in  the  DOE 
and  NIST  who  are  responsible  to  be  sure  that 
this  intent  is  fulfilled. 

As  previously  described,  Mr.  Ed  Pollock  and 
I  have  agreed  upon  a  course  of  action  to 
resolve  this  matter. 

We  will  be  glad  to  work  and  supply  input 
for  this  test  procedure  in  co-operation  with 
Mr.  Pollock  from  DOE  and  Mr.  Dougherty 
from  NIST.  I  am  sure  Mr.  Dave  Young  from 
Ontario  Hydro  will  be  able  to  provide 
valuable  input  to  this  process.  I  have 
contacted  Mr.  Hank  Rutkowski,  a  well- 
known  Mechanical  Engineer  from  the  HVAC 
industry,  who  is  knowledgeable  of  existing 
test  procedures  and  is  willing  to  lend  his 
expertise.  Mr.  Gerry  Vandaarvart,  the 
inventor  of  Kool-fire  from  Canada,  can  offer 
valuable  assistance  to  arrive  at  an  accurate 
"certification"  and  proper  "heating"  mode 
test  procedure. 

/  sincerely  hope  I  have  supplied  enough  facts 
to  warrant  a  PROMPT,  FA  VORABLE 


RESPONSE  to  our  "waiver"  request  and  to 
motivate  DOE  to  IMMEDIATELY  grant  an 
"interim  waiver". 

Respectfully, 
J.N.  (Jim)  Friedrich,  CMS, 
Pinesjdenf. 

cc:  Mr.  Gerry  Vandaarvart  (Kool-Fire 
Research  &  Development) 
Mr.  Dave  Young  (Ontario  Hydro) 
Mr.  Hank  Rutkowski,  Mechanical  Engineer 
Mr.  Brian  Dougherty  (NIST) 
Mr.  Edward  Pollock  (DOE) 

[FR  Doc.  95-5291  Filed  3-2-95;  8:45  am] 
BILUfMI  COOE  645(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-4720-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  30, 1995  through 
February  03, 1995  pursuant  to  the 
Environmental  Review?  Process  (ERP), 
imder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(cJ  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  pubUshed  in  the 
Federal  Register  dated  April  10, 1994 
(59  FR  16807J. 

Draft  EISs 

ERP  No.  I>-AFS-J31024-UT  Rating 
E02,  Blanchett  Park  Dam  and  Irrigation 
Reservoir.  Construction  and  Operation, 
Uintah  Water  Conservancy  District 
(UWCDJ,  Special-Use-Permit  and  COE 
Section  404  Permit,  Ashley  National 
Forest,  Vernal  Ranger  District,  Uintah 
County,  UT. 

Summary 

EPA  supported  the  USPS  selection  of 
No  Action  as  the  agency  preferred 
alternative.  EPA  expressed 
environmental  objections  with  the  build 
alternative  due  to  the  unmitigable 
impacts  to  over  50  acres  of  montane 
peat  fen  and  loss  of  a  portion  of  a 
genetically  pure  native  salmonid 
population. 

ERP  No.  D-AFS-L65235-ID  Rating 
E02,  Boise  River  Wildfire  Recovery 
Project,  Implementation,  North  Fork 
Boise  River  and  Mores  Creek  Drainages, 
Boise  National  Forest,  Idaho  City  and 
Moimtain  Home  Ranger  Districts,  Boise 
and  Elmore  Counties,  ID. 


Summary 

EPA  expressed  objections  to  the  sale's 
potential  effect  on  water  quality. 
Additional  information  is  needed  on 
cumulative  effects,  water  quality/fish 
habitat  effectiveness  monitoring  and 
documentation  for  environmental  effort 
predictions. 

ERP  No.  I>-AFS-L81011-AK  Rating 
LO,  Helicopter  Glacier  Landing  Tours, 
Implementation,  Issuance  of  Special- 
Use-Permits,  Tongass  National  Forest, 
Chatham  Area,  Juneau  Ranger  District, 
Alaska. 

Summary 

EPA  had  no  objection  to  the  proposed 
action. 

Final  EISs 

ERP  No.  F-BLM-L67027-ID  Stone 
Cabin  Open  Pit  Gold  and  Silver  Mine 
Development  and  Operation,  Plan  of 
Operations  Approval  and  NPDES  Permit 
Issuance,  Florida  Mountain,  Boise 
District,  Owyhee  County,  ID. 

Summary 

EPA  continued  to  have  environmental 
concerns  with  the  preferred  alternative. 
EPA's  concerns  are  based  on  the 
proposed  mitigation  plan  for  the  COE 
Section  404  permit  application  for 
wetland  fill  and  on  the  effectiveness  of 
the  proposed  treatment  technology  at 
the  Delamar  mine  site. 

Dated:  February  28,  1995. 
B.  Katherine  Biggs. 
Associate  Director.  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
|FR  Doc.  95-5304  Filed  3-2-95;  8:45  am] 
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Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202J 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  Febnary  20, 

1995  Through  February  24, 1995 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  950057,  DRAFT  EIS.  DOE,  WA. 
Washington  Windplant  No.  1, 
Construction  and  Operation,  115 
Megawatt  (MW)  Windpower  Project, 
Conditional-Use-Permit,  NPDES  and 
COE  Section  404  Permits.  Klickitat 
Coimty.  WA.  Due:  April  17.  1995, 
Contact:  Kathy  Fisher  (503)  230-4275. 

EIS  No.  950058,  DRAFT  EIS,  FRC,  WI, 
Wisconsin  River  Basin  Hydroelectric 
Project,  Application  for  Licensing  for 
ten  FERC  Hydroelectric  Projects:  Nos. 
2119. 2239. 2476.  1999. 2212.  2590. 


2256,  2255,  2291  and  2292,  Vilas, 
Forest,  Oneida,  Lincoln,  Marathon, 
Portage  and  Wood  Counties,  WI  and 
Gogebic  County,  MI,  Due:  April  17, 
1995,  Contact:  Sabina  Joe  (202)  219- 
1648. 

EIS  No.  950059,  FINAL  EIS,  AFS.  OR, 
Washington  Analysis  Area/Baker  City 
Municipal  Watershed  Project, 
Implementation,  Wallowa-Whitman 
National  Forest,  Baker  Ranger  District, 
Baker  County,  OR,  Due:  April  03. 
1995.  Contact:  Chuck  Ernst  (503)  523- 
1901. 

EIS  No.  950060.  FINAL  EIS,  NPS,  NV, 
AZ,  Lake  Mead  National  Recreation 
Area,  Management  of  Burros, 
Implementation,  Clark  Co.,  NV  and 
Mohave  Co.,  AZ,  Due:  April  03, 1995, 
Contact:  Kent  Turner  (702)  293-8946. 

EIS  No.  950061,  DRAFT  EIS,  AFS,  CA, 
San  Bernardino  National  Forest, 
Realignment  and  Reconstruction, 
Falls  Road,  Implementation,  San 
Bernardino  County,  CA,  Due:  April 
17,  1995,  Contact:  Hal  Seyden  (909) 
884-6634. 

EIS  No.  950062,  DRAFT  EIS,  AFS,  CO, 
Loveland  Ski  Area  Master 
Development  Plan,  Implementation, 
Arapaho  National  Forest,  Clear  Creek 
Ranger  District.  Clear  Creek  County, 
CO,  Due:  April  17, 1995,  Contact:  Sue 
Greenley  (303)  567-2901. 

EIS  No.  950063,  FINAL  EIS,  USN,  RI, 
Davisville  Naval  Construction 
Battalion  Center.  Base  Reuse  and 
Development  Plan,  Implementation, 
Town  of  North  Kingstown, 
Washington  County,  RI,  Due:  April 
03, 1995.  Contact:  Robert 
Ostermueller  (215)  595-0759. 

EIS  No.  950064,  DRAFT  EIS,  USN,  PA. 
Philadelphia  (Former)  Naval  Base 
Hospital  Disposal  and  Reuse, 
Implementation,  City  of  Philadelphia, 
PA,  Due:  April  17,  1995,  Contact:  Tina 
Deininger  (610)  595-0759. 

EIS  No.  950065,  FINAL  EIS,  USN,  CA, 
US  Navy  Lease  of  Fleet  and  Industrial 
Supply  Center,  (Naval  Supply  Center) 
Property  of  the  Port  of  Oakland  for 
Development  of  Intermodal  Rail 
Facilities  and  Maritime  Cargo-Related 
Tenant  Uses,  Alameda  County,  CA, 
Due:  April  03,  1995,  Contact: 
Raymond  Chiang  (415)  244-3022. 
Dated:  February  28,  1995. 

B.  Katherine  Biggs, 

Associate  Director.  NEPA  Compliance 

Division.  Office  of  Federal  Activities. 

(FR  Doc.  95-5305  Filed  3-2-95;  8:45  am] 
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[FRL-«162-e] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  United  States 
En\aronmental  ProtecUon  Agency  (U.S. 
EPA)  is  announcing  a  meeting  of  the 
Public  Advisory  Committee  (PAC)  of  the 
Grand  Canyon  Visibility  Transport 
Commission  (Commission). 

The  PAC  vnll  meet  from  10:00  a.m., 
MST  on  Thursday,  March  9.  to  12:00 
Noon  on  Saturday,  March  11,  at  the 
Woodlands  Plaza  Hotel,  1175  West 
Route  66,  Flagstaff,  Arizona.  Activities 
on  Thursday,  March  9,  will  include  a 
briefing  on  technical  documents 
produced  by  the  Commission's  various 
committees,  and  a  field  trip  to  a 
visibility  monitoring  station  at  the 
Grand  Canyon.  Friday,  March  10  and 
Saturday,  March  11.  will  be  devoted  to 
a  workshop  during  which  the  PAC  will 
review  the  Commission's  emissions 
inventor>%  emissions  management 
scenarios,  economic  and  demographic 
projections,  and  methodologies  for 
assessing  social,  environmental,  equity, 
and  administrative  impacts  of  emissions 
management  scenarios. 

The  Commission  was  established  by 
the  EPA  on  November  13, 1991  (see  56 
FR  57522.  November  12, 1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  provisions  of 
the  Federal  Advisory  Committee  Act, 
PubUc  Law  92-463,  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  T.  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission,  Western  Governor's 
Association,  600  17th  Street,  Suite  1705, 
South  Tower,  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  February  23,  1995. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  95-5016  Filed  3-2-95:  8:45  am] 
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[FRL-5164-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
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Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office,  unless  otherwise  specified.  All 
meetings  are  open  to  the  public, 
however,  due  to  limited  space,  seating 
at  meetings  will  be  on  a  first-come  basis. 

1.  Executive  Committee  (EC) 

The  Science  Advisory  Board's 
Executive  Committee  will  conduct  a 
public  teleconference  meeting  on 
Monday,  March  20, 1995,  between  the 
hours  of  1  p.m.  and  3  p.m.  The  meeting 
will  be  coordinated  through  a 
conference  call  connection  at  the 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  (in 
person  or  via  telephone)  can  be  obtained 
by  calling  Ms.  Constance  Valentine  at 
(202)  260-6552  or  FAX  (202)  260-7118 
no  later  than  March  13. 

This  is  the  first  conference  call 
meeting  conducted  by  the  Executive 
Committee.  It  stems  from  a 
recommendation  of  the  Board's  self- 
study  committee  that  the  SAB  explore 
methods  for  speeding  final  action  on 
reports  from  the  Board's  various 
Committees.  By  conducting  the  final 
review  of  reports  via  conference  call 
that  take  place  between  the  quarterly 
face-to-face  meetings  of  the  Executive 
Committee,  the  production  for  final  SAB 
reports  can  be  shortened  by  as  much  as 
several  weeks. 

In  this  meeting  the  Executive 
Committee  plans  to  review  three  reports 
from  two  of  its  Committees:  (1) 
Environmental  Health  Committee — (a) 
Review  of  the  Agency's  Reproductive 
Toxicity  Risk  Assessment  Guidelines 
and  (b)  Commentary  on  the  Benchmark 
Dose;  and  (2)  Drinking  Water 
Conmiittee — Review  of  the  Agency's 
Arsenic  in  Drinking  Water  Document. 
Copies  of  these  documents  are  available 
from  Ms.  Valentine  at  the  above  phone 
numbers. 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  wishing  to  submit  comments 
should  contact  Mr.  A.  Robert  Flaak. 
Acting  Designated  Federal  Official  for 
the  Executive  Committee.  Science 
Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency, 
Washington  DC  20460:  telephone  (202) 
260-6552;  FAX  (202)  260-7118;  or  via 
the  INTERNET  at 
FLAAK.ROBERT@EPAMAIL.EPA.GOV. 


2.  Research  Strategies  Advisory 
Committee  (RSAC) 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  SAB  will  meet 
on  March  17, 1995.  at  the  Holiday  Inn. 
550  C  Street  SW.,  Washington,  DC.  The 
meeting  will  begin  at  8:30  a.m.  and  end 
no  later  than  5  p.m. 

The  Research  Strategies  Advisory 
Committee  routinely  reviews  broad 
issues  related  to  the  planning  and 
management  of  research  activities 
within  the  Agency.  At  this  meeting, 
RSAC  will  receive  briefings  on  the  FY 
1996  President's  Budget  Request  for  the 
Office  of  Research  and  Development 
(ORD),  the  status  of  several  management 
and  reorganization  initiatives  within 
ORD,  and  the  Agency's  Research 
Strategic  Planning  activities.  Based  on 
these  presentations,  RSAC  will  offer 
recommendations  to  the  Agency  and 
develop  its  agenda  for  formal  reviews 
later  in  this  fiscal  year. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  a  draft  agenda, 
should  contact  Mrs.  Constance 
Valentine,  Staff  Secretary,  Science 
Advisory  Board  (1400F),  US  EPA,  401  M 
Street  SW.,  Washington  DC  20460,  by 
telephone  at  (202)  260-6552  or  fax  at 
(202)  260-7118.  Anyone  wishing  to 
submit  written  comments  must  forward 
at  least  35  copies  of  their  comments  to 
Dr.  Edward  S.  Bender,  Designated 
Federal  Official,  at  the  above  address, 
no  later  than  March  13  for  distribution 
to  the  Committee  and  the  interested 
public.  Dr.  Bender  may  also  be 
contacted  via  the  INTERNET  at: 
BENDER.EDWARD®EPAMAIL. 
EPA.GOV. 

3.  Radionuclide  Cleanup  Standards 
Subcommittee  (RCSS)  of  the  Radiation 
Advisory  Committee  (RAC) 

The  Radionuclide  Cleanup  Standards 
Subcommittee  (RCSS)  of  the  Science 
Advisory  Board's  (SAB's)  Radiation 
Advisory  Committee  (RAC),  will 
continue  its  review  of  the  technical 
basis  of  the  Agency's  Cleanup  Standards 
for  Radionuclides  with  a  public 
teleconference  meeting  on  Monday, 
March  27. 1995  from  11  am  to  1  p.m. 
The  RCSS  formally  began  this  review  at 
its  first  public  meeting  on  the  topic  on 
October  27  and  28,  1994  (See  Federal 
Register  Vol.  59,  No.  191,  Tuesday, 
October  4, 1994,  pages  50600-50601), 
and  had  a  follow-up  review  meeting  on 
January  26  and  27, 1995  (See  Federal 
Register  Vol.  60,  No.  5,  January  9, 1995, 
pp.  2386-2387).  This  teleconference 
meeting  is  open  to  the  public,  but  the 
number  of  lines  available  is  limited  and 
available  on  a  first-come  basis. 


Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Diana  Pozun  at 
(202)  260-6552  or  FAX  (202)  260-7118 
no  later  than  March  21, 1995. 

The  draft  documents  that  are  the 
subject  of  this  review  are  available  from 
the  originating  EPA  office  (see  below) 
and  are  not  available  from  the  SAB 
Office.  These  draft  documents  are:  (1) 
Radiation  Site  Cleanup  Regulations: 
Technical  Support  Document  for  the 
Development  of  Radionuclide  Cleanup 
Levels  for  Soil,  Review  Draft, 
September,  1994.  and  (2)  Radiation  Site 
Cleanup  Regulations;  Technical  Support 
Document  for  the  Development  of 
Radionuclide  Cleanup  Levels  for  Soil, 
Appendices,  September  1994. 

To  discuss  technical  aspects  of  the 
draft  documents,  please  contact  Dr. 
Anthony  B.  Wolbarst,  Chief,  Remedial 
Guidance  Section,  Office  of  Radiation 
and  hidoor  Air  (ORL\)  (6603J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
tel.  (202)  233-9392.  To  simply  obtain 
copies  of  the  draft  documents,  please 
contact  Ms.  Virginia  Stradford, 
Secretary,  at  (202)  233-9350,  FAX  (202) 
233-9650.  The  background  documents 
that  support  this  review,  as  well  as  the 
draft  documents  listed  above  are 
available  in  the  Agency's  Air  and 
Radiation  Docket.  Please  address 
written  inquiries  as  follows:  USEPA, 
Attn:  Air  and  Radiation  Docket,  Mail 
Stop  6102,  Air  Docket  No.  A-93-27, 
Room  Ml 500,  First  Floor.  Waterside 
Mall,  401  M  Street  SW,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays,  in 
Room  Ml  500.  A  reasonable  fee  may  be 
charged  for  copies  of  docket  materials. 
Inquiries  regarding  access  to  the  public 
information  docket  should  be  directed 
to  Ms.  Lynn  Johnson,  ORIA  Staff  at 
(202) 233-9383. 

The  charge  to  the  SAB  is  as  follows: 

(a)  Is  the  methodology  used  by  the 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  for  evaluating  source  terms  for 
radioactively  contaminated  sites,  for 
modeling  transport  to  people,  and  for 
estimating  risk  to  individuals  and 
populations  acceptable  for  providing  a 
technical  basis  for  writing  a  cleanup 
standard? 

(b)(1)  Are  the  assumptions  for  the 
combined  residential/agricultural  land 
use  scenario,  and  the  pathways  model, 
reasonable  and  suitable  for  assessing 
risk  at  radioactively  contaminated  sites? 

(2)  Are  the  assumptions  for  the 
combined  industrial/commercial  land 
use  scenario,  and  the  pathways  model, 
reasonable  and  suitable  for  assessing 
risk  at  radioactively  contaminated  sites? 


(c)  Is  RESRAD  version  5.01  suitable 
for  modeling  radiation  risk  to 
individuals  at  radioactively 
contaminated  sites? 

Members  of  the  pubhc  who  wish  to 
make  a  brief  oral  presentation  at  this 
teleconference  should  contact  Mrs. 
Diana  L.  Pozun,  Staff  Secretary.  RCSS, 
(tel.  202-260-6552;  FAX  202-260-7118) 
no  later  than  March  21, 1995,  in  order 
to  advise  the  Agency  of  your  desire  to 
participate  in  the  teleconference  and  to 
have  time  reserved  on  the  agenda  for 
pubUc  comments.  For  a  copy  of  the 
teleconference  draft  agenda,  please 
contact  Ms.  Pozun  at  the  numbers  given 
above.  For  questions  regarding  technical 
issues  to  be  discussed,  please  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  Science  Advisory 
Board  {1400F),  US  EPA,  401  M  Street 
SW.,  Washington  DC  20460.  by 
telephone  at  (202)  260-2560,  FAX  at 
(202)  260-7118,  or  via  the  INTERNET 
at:  KOOYOOMJIAN.JACK 
©EPAMAIL.EPA.GOV. 

4.  Clean  Air  Scientific  Advisory 
Committee  (CASAC) 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science' 
Advisory  Board  (SAB)  will  meet  on 
March  21  and  22.  1995  at  the  Omni 
Europa  Hotel.  1  Europa  Drive.  Chapel 
Hill,  North  Carolina  27514.  Phone:  (919) 
968-4900.  The  meeting  will  begin  at  9 
am  and  end  no  later  than  5  pm  on  both 
days.  The  Committee  will  meei  to 
review  and  provide  advice  on  the 
scientific  and  technical  adequacy  of  two 
EPA  draft  documents  under  preparation 
for  use  by  the  Agency  in  decision- 
making on  possible  retention  or  revision 
of  the  current  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  Ozone. 
The  documents  to  be  reviewed  are  (a) 
the  revised  Air  Quality  Criteria  for 
Ozone  and  Related  Photochemical 
Oxidants  (Ozone  Criteria  Document, 
CASAC  Review  Draft,  Febmary,  1995; 
prepared  by  the  Environmental  Criteria 
and  Assessment  Office  of  the  U.S.  EPA 
Office  of  Research  and  Development — 
ECAO)  and  (b)  the  Review  of  National 
Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information — Draft  Staff 
Paper  (the  Staff  Paper;  prepared  by  the 
U.S.  EPA  Office  of  Air  Quality  Planning 
and  Standards— OAQPS). 

Ozone  Criteria  Document 

The  Revised  version  of  the  draft 
Ozone  Criteria  Document  (CASAC  . 
Review  Draft,  February  1995) 
incorporates  revisions  made  in  response 
both  to  public  comments  on  a  December 
1993  External  Review  Draft  (EPA/600/ 
AP-93/004a,  b,  c)  of  the  document  and 


to  CASAC  comments  on  that  earlier 
draft  from  a  July  1994  review  meeting. 
In  its  review  of  the  Ozone  Criteria 
Document,  the  CASAC  will  focus  on 
several  key  subjects,  including  the 
following: 

(a)  Acute  Ozone  Exposure  Effects  on 
Human  Health:  Has  the  new  data  on 
acute  ozone  exposure  effects  (1  to  2 
hour  and  6  to  8  hour  exposures)  been 
adequately  characterized  in  the  revised 
Criteria  Document?  What  is  the  public 
health  significance  of  these  findings 
from  humans  exposed  to  ozone 
concentrations  lower  than  or  equal  to 
the  current  standard  while  undergoing 
intermittent,  moderate  exercise?  To 
what  extent  does  the  data  from  acute 
exposure  studies  support  the  potential 
for  possible  chronic  irreversible  effects? 

(b)  Chronic  Effects  of  Ozone  in 
Laboratory  Animals:  Recently, 
information  has  been  developed  from 
chronic  exposures  (in  diurnal  or 
seasonal  exposure  patterns)  of 
laboratory  animals  to  near-ambient 
levels  of  ozone.  How  can  the  chronic 
effects  data  from  laboratory  animal 
studies  be  credibly  interpreted  with 
regard  to  whether  long-term  exposure  to 
ozone  leads  to  development  or 
exacerbation  of  chronic  lung  disease? 
Do  the  recent  dosimetry-  model  results 
discussed  in  the  Criteria  Document 
allow  for  application  of  this  information 
to  risk  assessment  for  human  population 
groups? 

(c)  Characterization  of  Ozone 
Vegetation  Effects:  CharacterizaUon  of 
ozone  exposure  parameters  associated 
with  effects  on  plants  remains 
controversial.  Has  the  Ozone  Criteria 
Document  adequately  assessed  and 
interpreted  the  available  scientific 
literature  on  this  subject  (especially 
relative  to  agricultural  crops,  tree 
growth  aiid  reproduction,  and 
subsequent  impacts  on  natural 
ecosystems)?  Of  crucial  interest  is  the 
relative  importance  of  peak  versus  mid- 
level  ozone  concentrations  in  eliciting 
responses  in  plants. 

Ozone  Staff  Paper 

The  Februarv'  1995  Draft  Ozone  Staff 
Paper  draws  upon  scientific  evaluations 
contained  in  the  above-mentioned 
Ozone  Criteria  Document  and  other 
information  (e.g.,  estimated  human 
exposures  and  risks)  to  assess  health 
effects  due  to  ozone.  The  draft  Staff 
Paper  includes  preliminar\'  staff 
conclusions  and  recommendations  for 
further  consideration  of  alternative 
primary  NAAQS  for  ozone.  A 
subsequent  draft  of  the  Ozone  Staff 
Paper  will  include  information  and 
assessments  of  ecological  effects.  The 
key  issues  listed  above,  of  interest  in 


review  of  the  Draft  OZone  Criteria 
Document,  are  also  important  in  the 
review  of  the  Draft  Ozone  Staff  Paper.  In 
addition,  CASAC  will  review  the  results 
of  the  Agency's  (OAQPS)  human 
exposure  and  health  risk  analyses. 

AvailabiUty  of  Documents 

Copies  of  the  revised  Draft  Ozone 
Criteria  Docimient  will  be  mailed  to 
parties  who  submitted  comments  to 
EPA  on  the  earher  December  1993 
External  Review  Draft.  A  limited 
number  of  copies  of  the  Criteria 
Document  will  also  be  available  to 
interested  parties  at  the  March  21-22, 
1995  CASAC  meeting.  Copies  will  also 
be  available  for  public  inspection  in  the 
EPA  Air  Docket  (401  M  St.,  S.W., 
Washington,  DC).  Following  the  March 
21-22,  1995  meeting,  further  revisions 
to  reflect  that  review  and  final  editorial 
changes  will  be  made  to  produce  a  final 
version  of  the  document  in  time  for  EPA 
pubhcation  in  1995.  For  more 
information  regarding  the  draft  Criteria 
Document,  contact  Diane  Ray  (Phone- 
919-541-3637;  FAX:  919-541-1818). 

Single  copies  of  the  Ozone  Staff  Paper 
may  be  obtained  from  Dr.  David  ]. 
McKee,  Air  QuaUty  Standards  and 
Strategies  Division,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15).  U.S. 
EPA,  Research  Triangle  Park.  NC  27711. 
Dr.  McKee  can  also  be  reached  by  phone 
at  (919)  541-5288  or  by  FAX  at  (919) 
541-0237.  The  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  will 
accept  written  comments  from  the 
public  on  all  aspects  of  their  draft  of  the 
Ozone  Staff  Paper.  Written  comments 
will  be  accepted  by  Dr.  McKee  through 
April  15.  1995.  Comments  should  be 
sent  to  Dr.  McKee  at  the  previously 
stated  address. 

Single  copies  of  the  draft  exposure 
analyses,  and  a  draft  health  risk 
assessment  report  are  available  by 
contacting  Mr.  Harvev  Richmond,  U.S. 
EPA,  MD-15,  Research  Triangle  Park.. 
NC  27711.  Mr.  Richmond  can  also  be 
reached  by  phone  at  (919)  541-5271  or 
by  FAX  at  (919)  541-0824.  OAQPS  will 
accept  written  comments  from  the 
public  on  all  aspects  of  their  draft 
exposure  and  risk  analyses  reports. 
Please  forward  comments  to  Mr. 
Richmond  through  April  15,  1995  at  the 
previously  stated  OAQPS  address. 
Members  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Mr.  Randall 
Bond,  Designated  Federal  Official,  Clean 
Air  Scientific  Advisory  Committee, 
Science  Advisorj'  Board  (1400).  U.S. 
EPA.  401  M  Street,  SW.,  Washington. 
DC  20460,  by  telephone  at  (202)  260- 
8414  or  bv  FAX  at  (202)  260-1889,  or 
via  the  INTERNET  at 
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BOND.RANDALLeEPAMAIL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  draft  Agenda  and  the  charge  to  the 
committee  should  contact  Ms.  Lori 
Anne  Gross  at  (202)  260-8414  or  by 
FAX  at  (202)  260-1889  or  via  the 
INTERNET  at 

GROSS.LORI@EPAMAIL.EPA.GOV. 
Additional  information  concerning  the 
Science  Advisory  Board,  its  structure, 
function,  and  composition,  may  be 
found  in  The  Annual  Report  of  the  Staff 
Director  which  is  available  by 
contacting  Ms.  Gross  at  the  previously 
stated  address. 

Members  of  the  pubHc  who  wrish  to 
make  a  brief  oral  presentation  to  the 
Committee  concerning  the  scientific 
issues  contained  in  the  draft 
document(s)  must  contact  Mr.  Bond  in 
writing  (by  letter  or  by  FAX — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Friday, 
March  10, 1995  in  order  to  be  included 
on  the  Agenda.  Public  comments  will  be 
limited  to  five  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.  overhead  projector, 
35mm  projector,  chalkboard,  etc.),  and 
provide  at  least  35  copies  of  an  outline 
of  the  issues  to  be  addressed  or  the 
presentation  itself. 

5.  Providing  Oral  or  Written  Comments 
at  SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  meuled  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  February  22. 1995 
Samuel  Rondberg, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  95-5279  Filed  3-2-95:  8:45  am] 
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Meeting  of  the  Small  Town 
Environmental  Planning  Task  Force 

On  March  28  and  29,  1995,  the  Small 
Town  Environmental  Planning  Task 
Force  (STTF)  will  conduct  its  fourth 
meeting.  The  purpose  of  the  meeting  is 
to  review  and  discuss  the  Agency's 
responses  to  their  recommendations 
paper  presented  at  the  October  1994 
meeting,  discuss-the  progress  of  the 
various  work  groups,  discusss  current 
proposals  which  focus  on  regulatory 
reform  and  consultation,  and  activities 
necessary  to  comply  with  the  provisions 
of  the  Small  Town  Environmental 
Planning  Act  (42  U.S.C.  6908). 

The  Task  Force  is  chtirged  with 
identifying  regulations  developed 
pursuant  to  Federal  environmental  laws 
which  pose  significant  compliance 
problems  for  small  towns;  identifying 
the  means  to  improve  the  working 
relationship  between  the  Environmental 
Protection  Agency  and  small  towns; 
reviewing  proposed  regulations  for  the 
protection  of  environmental  and  public 
health  and  suggesting  revisions  that 
could  improve  the  ability  of  small  towns 
to  comply  with  such  regulations;  and 
identifying  the  means  to  promoting 
regionalization  of  environmental 
treatment  systems  and  infrastructure 
serving  small  towns  to  improve  the 
economic  conditions  of  such  systems 
and  infrastructure. 

The  meeting  will  be  held  at  the  Days 
Inn,  located  at  1201  K  Street  NW., 
Washington,  DC  20005.  The  meeting 
will  begin  at  8  a.m.  on  March  28th  and 
conclude  at  3:30  p.m.  on  March  29th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Christine 
Zawlocki.  She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0244  or  by  writing  to:  U.S. 
EPA,  401  M  Street  SW.  (1502), 
Washington,  DC  20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible. 
Christine  Zawlocki, 
Designated  Federal  Official.  Office  of 
Regional  Operations  and  State/Local 
Relations. 
IFR  Doc.  95-5277  Filed  3-2-95;  8:45  am) 
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Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response,  , 
Compensation  and  Liability  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  &  Liability  Act 
of  1980  (CERCLA),  as  amended.  Notice 
is  being  published  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  five  parties  for  certain 
response  costs  incurred  by  EPA  at  the 
Rockaway  Borough  Well  Field 
Superfund  Site. 

DATES:  Comments  must  be  provided  by 
not  later  than  April  3, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  Jersey  Superfund  Branch, 
17th  floor,  290  Broadway,  New  York, 
New  York  10007-1866  and  should  refer 
to:  In  the  Matter  of  the  Rockaway 
Borough  Well  Field  Superfund  Site, 
U.S.  EPA  Index  No.  II  CERCLA-94- 
0123. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  New  Jersey 
Superhind  Branch,  17th  floor,  290 
Broadway,  New  York,  New  York  10007- 
1866,  (212)  264-3415,  Attention:  Bruce 
Aber,  Esq. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Rockaway  Borough  Well 
Field  Superfund  Site  which  is  located  in 
Rockaway,  New  Jersey.  Section  122(h) 
of  CERCLA  provides  EPA  with  authority 
to  consider,  compromise,  and  settle 
certain  claims  for  costs  incurred  by  the 
United  States. 

Klockner  &  Klockner,  a  general 
partnership.  Multi-form  Metals,  Inc., 
Ferraz  Corporation,  Roned  Realty 
Company,  a  limited  peulnership,  and 
Lusardi's  Cleaners,  Inc.  will  pay  a  total 
of  $859,365  under  this  agreement  to 
reimburse  EPA  for  certain  response 
costs  inciured  at  the  Rockaway  Borough 
Well  Field  Superhmd  Site. 

A  copy  of  the  proposed  administrative 
settlement  agreement,  as  well  as 


background  information  relating  to  the 
settlement,  may  be  obtained  in  person 
or  by  mail  fi-om  EPA's  Region  11  Office 
of  Regional  Counsel,  New  Jersey 
Superfund  Branch.  17th  floor,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Proposed  Settlement  under  Section 
122(h)  of  CERCLA— Rockaway  Borough 
Well  Field  Superfund  Site. 

Dated:  February  7, 1995. 
William  J.  Muszynski, 
Depu  ty  Regional  A  dministrator. 
IFR  Doc.  95-5278  Filed  3-2-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  injury 
Prevention  and  Control  (ACiPC); 
Family  and  Intimate  Violence 
Prevention  Subcommittee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  subcommittee 
meeting. 

Name:  ACIPC  Family  and  Intimate 
Violence  Prevention  Subcommittee. 

rime  and  Date:  1  p.m.-5  p.m.,  March  20, 
1995. 

Place:  Holiday  Inn  at  Lenox/Buckhead, 
3377  Peachtree  Road,  NE,  Atlanta,  Geoi^gia 
30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  subcommittee  provides 
advice  and  makes  recommendations  to  the 
AQPC  regarding  feasible  goals  for  prevention 
and  control  of  family  and  intimate  violence. 
The  subcommittee  makes  recommendations 
regarding  policies,  strategies,  objectives  and 
priorities;  and  advises  on  the  development  of 
a  national  plan  for  family  and  intimate 
violence  and  the  development  of  new 
technologies  and  their  subsequent 
application. 

Matters  To  Be  Discussed:  The 
subconunittee  will  discuss  communications 
and  deflnitional  issues  for  the  Family  and 
Intimate  Violence  Prevention  Program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Ms. 
Denise  Johnson,  Acting  Team  Leader,  Family 
and  Intimate  Violence  Prevention  Team, 
Division  of  Violence  Prevention,  Mailstop  K- 
60,  National  Center  for  Injury  Prevention  and 
Control,  CDC,  4770  Buford  Highway,  NE, 
Atlanta,  Georgia  30341-3724,  telephone  404/ 
488-4410. 


Dated:  February  27. 1995. 
William  H.  Gimson. 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-5239  Filed  3-2-95;  8:45  am] 
BILLING  CODE  4163-18-M 


Advisory  Committee  for  injury 
Prevention  and  Control;  Meeting 

In  accordance  with  section  19(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Advisory  Conmiittee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  1  p.m.-3:30  p.m.,  March 
20, 1995;  8:30  a.m.-3:30  p.m.,  March  21, 
1995. 

Place:  Holiday  Inn  at  Lenox/Buckhead, 
3377  Peachtree  Road,  NE,  Atlanta,  George 
30326. 

Status:  Closed  1  p.m.-2  p.m.,  March  20, 
and  8:30  a.m.-9  a.m.,  March  21;  Open  2 
p.m.-3:30  p.m.,  March  20,  and  9  a.m.-3:30 
p.m.,  March  21. 

Purpose:  The  committee  will  continue  to 
make  recommendations  on 'policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
implementation  of  a  national  plan  for  injury 
prevention  and  control,  the  development  of 
new  technologies  and  their  application;  and 
review  progress  toward  injury  prevention 
and  control. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  closed  session  from  1  p.m.  to  2 
p.m.  on  March  20, 1995.  The  purpose  of  this 
closed  session  is  for  the  Science  and  Program 
Review  Work  Group  to  consider  injury 
control  research  grant  applications 
recommended  for  further  consideration  by 
CDC's  Injury  Research  Grant  Review 
Committee.  On  March  21, 1995,  from  8:30 
a.m.  to  9  a.m.,  the  meeting  will  convene  in 
closed  session  in  order  for  the  full  conmiittee 
to  vote  on  a  funding  recommendation.  These 
portions  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b{c)  (4)  and  (6),  title  5 
U.S.C,  and  the  Determination  of  the  Acting 
Associate  Director  for  Policy  Coordination, 
CDC,  pursuant  to  Pub.  L.  92-463.  Following 
the  closed  sessions,  the  committee  will 
discuss  (1)  programmatic  oversight,  (2) 
proposed  program  review,  (3)  issues 
concerning  NCIPC's  extramural  research 
grants  program.  (4)  an  update  frtim  the 
Director,  NCIPC,  (5)  updates  on  injury  issues 
fix)m  other  Federal  agencies,  (6)  a  report  on 
the  current  and  future  issues  in  motor  vehicle 
injury  control,  and  (7)  a  report  from  the 
ACIPC  Family  and  Intimate  Violence 
Prevention  Subcommittee,  and  issues/ 
activities  relating  to  family  and  intimate 
violence. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Mr. 
Tom  Bartenfield,  Acting  Executive  Secretary, 


AQPC,  NQPC,  Mailstop  K-60,  CDC,  4770 
Buford  Highway.  NE,  Atlanta,  Ceoigia 
30341-3724.  telephone  404/488-4690. 

Dated:  February  27,  1995. 
William  H.  Gimson, 
Acting  Assodiation  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-5240  Filed  3-2-95;  8:45  am] 
BILUNG  CODE  41ft»-18-M 


National  institutes  of  Health 

National  Center  for  Human  Genome 
Research;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follov«ng 
meeting: 

Name  of  Committee:  Genome  Research 
Review  Committee. 

Date:  March  14, 1995. 

Time:  10  a.m.  to  adjournment. 

Place:  Embassy  Suites  Hotel,  Chevy  Chase 
Pavilion,  Washington,  D.C. 

Contact  Person:  Ms.  Linda  Engel,  Chief, 
Office  of  Scientific  Review,  National  Center 
for  Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  Room  604, 
Bethesda,  Maryland  20892,  (301)  402-0838 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552(c)(4) 
and  552(c)(6),  Title  5.  U.S.C.  Applications 
and  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Date:  February  17,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NBi. 
[FR  Doc.  95-5231  Filed  3-2-95;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Limg,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Program  Project:  Coronary 
Atherosclerosis  in  Female  Monkeys. 

Dote:  March  16-17, 1995. 

Time:  7:30  p.m. 

P/oce;  The  Hawthorne  Inn  &  Conference 
Center,  Winston-Salem,  North  Carolina. 
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Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph.D..  5333  Westbard  Avenue,  Room  548, 
Bethesda,  Maryland  20892.  (301)  594-7485. 

Purpose/ Agenda-.lo  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conmiercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  February  24,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-5233  Filed  3-2-95:  8:45  am) 
BILLMO  COOE  4140-01-M 


UMI 


National  Heart,  Lung,  and  Blood 
institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
March  30. 1995.  from  4:00  p.m.  to  6:00 
p.m..  at  the  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue.  Washington,  D.C. 
20004  (202) 393-2000. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressiare  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Dr.  Edward  J. 
Roccella.  Coordinator.  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention.  Education  and 
Control.  National  Heart.  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health.  31  Center  Drive  MSC  2480 
Bethesda,  Maryland  20892,  (301)  496- 
0554. 

Dated:  February  20. 1995. 
Claude  Lenfant, 

Director.  NHLBI. 

(FR  Doc.  95-5236  Filed  3-2-95;  8:45  am) 

WLUNG  COOE  4140-01-P 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Extramural  Science  Advisory  Board  of 
the  National  Institute  of  Mental  Health 
(NIMH)  for  April  1995. 

The  entire  meeting  will  be  open  to  the 
public  for  discussion  of  the  NIMH  grant 
portfolio.  Attendance  by  the  public  will 
be  limited  to  space  available.  If 
individuals  who  plan  to  attend  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  or  need  other 
information  pertaining  to  the  meeting, 
notify  the  contact  person  named  below 
in  advance  of  the  meeting. 

Committee  Name:  Extramural  Science 
Advisory  Board.  NIMH. 

Contact:  Andrea  Baruchin,  Ph.D.. 
Executive  Secretary,  Parklawn  Building, 
Room  17C-26,  5600  Fishers  Lane,  Rockville. 
MD  20857.  Telephone:  301,  443-4335. 

Meeting  Dates  and  Time:  April  24, 1995; 
8:30  a.m.— Recess;  April  25. 1995;  8:30 
a.m. — adjourment. 

Place:  Conference  Room  10.  Building  31. 
National  Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

Purpose/ Agenda:  To  discuss  the  Intitute's 
portfolio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176.  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282. 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  February  24, 1995. 
Susan  K.  Feldman, 
-Committee  Management  Officer,  NIH. 
(FR  Doc.  95-5235  Filed  3-2-95;  8:45  am] 

BILLING  CODE  414(M)1-M 


i3ivision  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  15. 1995. 

Time:  2:30  p.m. 

Place:  NIH.  Westwood  Building.  Room 
209.  Telephone  Conference. 

Contact  Person:  Dr.  Nicholas  Mazarell. 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  209.  Bethesda.  MD  20892.  (301) 
594-7098. 


Name  o/ SEP:  Clinical  Sciences. 
Date:  March  15, 1995. 
Time:  10:45  a.m. 

Place:  NIH,  Westwood  Building,  Room 
219.  Telephone  Conference. 

Contact  Person:  Dr.  Lawrence  Pinl.us, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  219,  Bethesda,  MD  20892.  (301) 
594-7315. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 
Date:  March  16. 1995. 
Time.- 1:00  p.m. 

Place:  NIH.  Westwood  Building,  Room 
209,  Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  209.  Bethesda.  MD 
20892,  (301)  594-7332. 
Name  of  SEP:  Clinical  Sciences. 
Date:  March  22. 1995. 
Time:  10:00  a.m. 

Place:  Holiday  Inn,  Alexandria.  VA. 
Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  219,  Bethesda.  MD  20892.  (301) 
594-7287. 
Name  of  SEP:  Clinical  Sciences. 
Date:  March  29.  1995. 
Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
219,  Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  219,  Bethesda.  MD  20892.  (301) 
594-7287. 
Name  of  SEP:  Multidisciplinary  Sciences. 
Date:  March  29. 1995. 
Time:  11:00  a.m. 

Place:  NIH.  Westwood  Building.  Room 
2A10.  Telephone  Conference. 

Contact  Person:  Dr.  Eileen  Bradley. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  2A10,  Bethesda,  MD 
20892.  (301)  594-7188. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
ZJafe;  April  4. 1995. 
Time;  12:00  noon. 

Place:  NIH.  Westwood  Building.  Room 
319C.  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek.  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  319C.  Bethesda.  MD  20892,  (301)  594- 
7358. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(e)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  eommeroial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 


Dated:  February  24. 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doe.  95-5232  Filed  3-2-95;  8:45  am] 

BILUNQ  COOE  4140-01-M 
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Division  of  Research  Grants;  Closed 
■Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  20,  1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
2A07B.  Telephone  Conference.    - 

Contact  Person:  Dr.  Nada  Vydelingum, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A07B,  Bethesda,  MD 
20892,  (301)  594-7350. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  24, 1995. 

Time:  9:00  a.m. 

Place:  Ramada  Inn,  Rockville.  MD. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  325B,  Bethesda.  MD 
20892.  (301)  594-7132. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 
Date:  March  28-29.  1995. 
Time:  9:00  a.m. 

P/ace.- Geoi^getown  Holiday  Inn. 
Washington,  EKi;. 

Contact  Person:  Dr.  Cheryl  Corsaro. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  425A.  Bethesda,  MD 
20892,  (301)  594-7336. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  February  24,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  DOC..95-5234  Filed  3-2-95;  8:45  am] 
BILUNG  CODE  4140-01-M 


Social  Security  Administration 

Rescission  of  Social  Security 
Acquiescence  Ruling  87-1(6) 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  NoUce  of  Rescission  of  Social 
Security  Acquiescence  Riding  87-1(6)— 
Webb  v.  Richardson,  472  F.2d  529 
(6th  Cir.  1972). 

SUMMARY:  In  accordance  vdth  20  CFR 
404.985(e)  and  422.406(b)(2).  the 
Commissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  87-1(6). 
EFFECTIVE  DATE:  March  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410)  965- 
1695. 

SUPPLEMENTARY  INFORMATION:  A  Social 
Security  Acquiescence  Ruling  explains 
how  we  will  apply  a  holding  in  a 
decision  of  a  United  States  Court  of 
Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(2), 
a  Social  Security  Acquiescence  Ruling 
may  be  rescinded  as  obsolete  if  a  circuit 
court  overrules  or  Umits  itself  on  an 
issue  that  was  the  basis  of  an 
Acquiescence  Ruling. 

On  January  6,  1987,  we  issued 
Acquiescence  Ruhng  87-1(6)  to  reflect 
the  holding  in  Webb  v.  Richardson,  472 
F.2d  529  (6th  Cir.  1972),  that  the 
tribunal  that  ultimately  allows  an 
individual's  retirement,  survivor's  or 
disability  insurance  (title  II)  claim  may 
approve  an  attorney's  fee  covering 
services  provided  during  the  entire 
appeal  process  (at  both  the 
administrative  level  of  review  and 
before  the  Federal  courts)  and  that  such 
approved  fee  is  Hmited  to  25  percent  of 
the  past-due  benefits. 

On  September  14.  1994.  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit  issued  a  judgment  in  Horenstein 
V.  Secretary  of  Health  and  Human 
Services,  35  F.3d  261  (6th  Cir.  1994)  (en 
banc),  in  which  it  overruled  Webb  and 
joined  seven  other  circuit  courts  by 
holding  that  a  tribunal  may  award 
attorneys'  fees  only  for  the  services 
performed  before  the  tribunal.  The  Sixth 
Circuit  also  held  that  only  fee  awards 
for  services  performed  in  Federal  courts, 
not  awards  for  services  performed 
before  the  Secretary,  are  limited  to  25 
percent  of  past-due  benefits.  The  Sixth 
Circuit  recognized  that  section  206(b)(1) 


of  the  Social  Security  Act  (the  Act) 
establishes  a  separate  standard  for 
awarding  attorneys'  fees  for  services 
performed  in  cases  before  the  Federal 
courts  and  that  those  fees  may  not 
exceed  25  percent  of  the  total  past-due 
benefits.  The  Sixth  Circuit  also 
recognized  that  Congress  made  specific 
provision  under  section  206(a)(1)  of  the 
Act  for  awarding  reasonable  attorneys' 
fees  for  services  performed  before  the 
Secretary  at  the  administrative  level, 
and  that  these  fees  are  not  limited  by 
past-due  benefits.  Furthermore,  the 
circuit  court  found  that  in  cases 
involving  court  remands  the  court  will 
set  attorneys'  fees,  limited  to  25  percent 
of  past-due  benefits,  for  services 
performed  before  it  and  that  the 
Secretary  wall  separately  set  reasonable 
attorneys'  fees  for  the  services 
performed  at  the  administrative  level. 

Because  the  Sixth  Circuit's  judgment 
in  Horenstein  overruled  the  holding  in 
Webb  that  resulted  in  our  issuance  of 
Acquiescence  Ruling  87-1(6).  we  are 
rescinding  that  Acquiescence  Ruling. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security  - 
Retirement  Insurance;  93.805  Social  Security 
-  Survivors  Insurance;  93.806  Special 
Benefits  for  Disabled  Coal  Miners.) 

Dated:  December  28,  1994. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 
[FR  Doc.  95-5241  Filed  3-2-95:  8:45  am) 

BILUNG  COOE  4190-29-F 


Substance  Abuse  and  IMental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS). 
ACTION:  Notice. 


SUMMARY:The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandator^'  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
Usting  all  currently  certified  laboratories 
will  be  pubUshed  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratbrv's 
certification  is  totally  suspended  or 
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revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  hill  certification  under  the 
GuideUnes. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  Ust  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATJON  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs.  Room  13A-54.  5600  Fishers 
Lane.  Rockville.  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidehnes. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
apphcant  laboratory  must  undergo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

laboratories  which  claim  to  be  in  the 
apphcant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimimi 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimimi 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidehnes: 
ACCU-LAB.  hic.  405  Alderson  St., 

Schofield,  WI  54476.800-627-8200 

{formerly:  Alpha  Medical  Laboratory. 

Inc.,  Employee  Health  Assurance 

Group,  ExpressLab,  Inc.) 
Aegis  Analytical  Laboratories.  Inc.,  624 

Grassmere  Park  Rd..  Suite  21. 

Nashville.  TN  37211.  615-331-5300 
Alabama  Reference  Laboratories.  Inc.. 

543  South  Hull  St.,  Montgomery,  AL 

36103.800-541-4931/205-263-5745 
American  Medical  Laboratories.  Inc.. 

14225  Newbrook  Dr..  Chantilly,  VA 

22021.703-802-6900 
Associated  Pathologists  Laboratories, 

Inc.,  4230  South  Bumham  Ave..  Suite 

250,  Las  Vegas.  NV  89119-5412,  702- 

733-7866 
Associated  Regional  and  University 

Pathologists,  Lie.  (ARUP).  500  Chipeta 


Way.  Salt  Lake  City.  UT  84108,  801- 
583-2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299.  501-227-2783, 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bayshore  Clinical  Laboratory.  4555  W. 
Schroeder  Dr.,  Brovra  Deer.  WI  53223, 
414-355-4444/800-fi77-7016 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020 

CUnical  Reference  Lab,  11850  West  85th 
St..  Lenexa.  KS  66214,  80a-445-€917 

CORNING  Clinical  Laboratories,  South 
Central  Divison,  2320  Schuetz  Rd.,  St. 
Louis.  MO  63146.  800-288-7293 
(formerly:  Metropohtan  Reference 
Laboratories,  Inc.) 

CORNING  Chnical  Laboratories,  8300 
Esters  Blvd.,  Suite  900,  Irving,  TX 
75063,  800-526-0947  (formerly: 
Damon  CUnical  Laboratories,  Damon/ 
MetPath) 

CORNING  MetPath  CUnical 
Laboratories,  1355  Mittel  Blvd.,  Wood 
Dale,  IL  60191,  708-595-3888 
(formerly:  MetPath,  Inc.) 

CORNING  MetPath  Clinical 
Laboratories,  One  Malcolm  Ave., 
Teterboro.  NJ  07608,  201-393-5000 
(formerly:  MetPath,  Inc.) 

CORNING  National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd., 
Baltimore,  MD  21227,  410-536-1485 
(formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science) 

CORNING  Nichols  Institute,  7470-A 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  800-446-4728/619-686- 
3200  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT)) 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-836-3093 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  4048 
Evans  Ave.,  Suite  301,  Fort  Myers,  FL 
33901,  813-936-5446/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta.  GA  31604, 
912-244-4468 

Drug  Labs  of  Texas,  15201  I-IO  East, 
Suite  125,  Channelview,  TX  77530, 
713-457-3784 

Drug  Proof,  Division  of  Laboratory  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 


Medical  Tower,  Seattle,  WA  98104, 

800-898-0180  /  206-386-2672 

(formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.) 
DnigScan.  Uic,  P.O.  Box  2969, 1119 

Meams  Rd.,  Warminster,  PA  18974, 

215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  N.    . 

Federal  Highway,  Suite  308,  Pompano 

Beach.  FL  33062,  305-946-4324 
ElSohly  Laboratories,  Inc.,  5  Industrial 

Park  Dr.,  Oxford,  MS  38655.  601-236- 

2609 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715,  608- 

267-6267 
Harrison  Laboratories,  Inc.,  9930  W. 

Highway  80,  Midland,  TX  79706, 

800-725-3784/915-563-3300 

(formerly:  Harrison  &  Associates 

Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph 

Rd.,  Southfield,  MI  48034,  800-444- 

0106  ext.  650  (formerly:  HealthCare/ 

Preferred  Laboratories) 
Holmes  Regional  Medical  Center 

Toxicology  Laboratory,  5200  Babcock 

St.,  N.E..  Suite  107,  Pahn  Bay,  FL 

32905,  407-726-9920 
Jevnsh  Hospital  of  CincinnaU,  Inc.,  3200 

Burnet  Ave.,  Cincinnati,  OH  45229, 

513-569-2051 
LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 

Park,  Kansas  66214.  913-888-3927 

(formerly:  Center  for  Laboratory 

Services,  a  Division  of  LabOne,  Inc.) 
Laboratory  Specialists,  Inc.,  113  Jarrell 

Dr.,  Belle  Chasse,  LA  70037,  504- 

392-7961 
Marshfield  Laboratories.  1000  North 

Oak  Ave..  Marshfield,  WI  54449,  715- 

389-3734/800-222-5835 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Blvd., 

Memphis,  TN  38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology, 

3000  ArUngton  Ave.,  Toledo,  OH 

43699-0008,  419-381-5213 
Medlab  Clinical  Testing,  hic,  212 

Cherry  Lane,  New  Castle,  DE  19720, 

302-655-5227 
MedTox  Laboratories,  hic,  402  W. 

County  Rd.  D,  St.  Paul,  MN  55112, 

800-832-3244/61 2-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and 

Laboratory  Medicine,  1701  N.  Senate 

Blvd.,  hidianapolis,  IN  46202.  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309- 

671-5199 
MetPath  Laboratories,  4900  Perr>-  Hwy., 

Pittsburgh,  PA  15229,  412-931-7200 

(formerly:  Med-Chek  Laboratories, 

Inc.,  Med-Chek/Damon) 
National  Health  Laboratories 

Incorporated,  2540  Empire  Dr., 


Winston-Salem,  NC  27103-6710, 
Outside  NC:  919-760^620/800-334- 
8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories 
hicorporated,  d.b.a.  National 
Reference  Laboratory,  Substance 
Abuse  Division.  1400  Donelson  Pike. 
Suite  A-15.  Nashville,  TN  37217, 
6 1 5-360-3992/800-800-45  22 
National  Health  Laboratories 
Incorporated,  13900  Park  Center  Rd., 
Hemdon,  VA  22071,  703-742-3100 
National  Psychopharmacology 
Laboratory,  Inc.,  9320  Park  W.  Blvd., 
Knoxville,  TN  37923,  800-251-9492 
National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  805-322-4250 
Northwest  Toxicologv,  Inc.,  1141  E. 
3900  South,  Salt  Lake  City.  UT  84124. 
800-322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 
972.  722  East  11th  Ave..  Eugene,  OR 
97440-0972,  503-687-2134 
Pathology  Associates  Medical 
Laboratories,  East  11604  Indiana, 
Spokane,  WA  99206,  509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate 
Court,  So.  Plainfield,  NJ  07080,  908- 
769-8500/800-237-7352 
PharmChem  Laboratories,  liic,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025, 
415-328-6200/800-146-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-595-0294  (formerly: 
Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overiand  Park,  KS 
66210,  913-338-^070/800-821-3627 
(formerly:  Physicians  Reference 
Laboratory  Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Rd.,  San  Diego,  CA  92111,  619-279- 
2600/800-882-7272 
Puckett  Laboratory.  4200  Mamie  St., 
Hattiesburgh,  MS  39402,  601-264- 
3856/800-844-8378 
Regional  Toxicology  Services,  15305 
N.E.  40th  St.,  Redmond;  WA  98052, 
206-882-3400 
Roche  Biomedical  Laboratories,  Inc., 
1120  Stateline  Rd.,  Southaven,  MS 
38671, 601-342-1286 
Roche  Biomedical  Laboratories,  Inc.,  69 
First  Ave.,  Raritan,  NJ  08869,  800- 
437-4986 
Roche  CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549- 
8263/800-833-3984  (Formerly; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory) 
Roche  CompuChem  Laboratories,  Inc., 
Special  Division,  A  Member  of  the 
Roche  Group,  3308  Chapel  Hill/ 
Nelson  Hwy.,  Research  Triangle  Park, 


NC  27709,  919-549-8263  (Formeriy: 
CompuChem  Laboratories,  Inc. — 
Special  Division) 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236,804-378-9130 
Scott  &  White  Drug  Testing  Laboratory-, 
600  S.  25th  St.,  Temple,  TX  76504, 
800-749-3788 
S.E.D.  Medical  Laboratories,  500  Walter 
NE,  Suite  500,  Albuquerque,  NM 
87102,  505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 
Willow  St.,  Reno,  NV  89502,  800- 
648-5472 
SniithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys,  CA  91045,  818-376-2520 
SmithKUne  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg,  FL  34748,  904-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 
SmithKUne  Beecham  CUnical 
Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  404-934-9205 
(formerly:  SmithKUne  Bio-Science 
Laboratories) 
SmithKUne  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy.. 
Schaumburg,  IL  60173,  708-885-2010 
(formerly:  International  Toxicology 
Laboratories) 
SmithKUne  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  800-523-5447 
(formerly:  SmithKUne  Bio-Science 
Laboratories) 
SmithKUne  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247.  214-638-1301 
(formerly:  SmithKUne  Bio-Science 
Laboratories) 
South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 
BaseUne  Rd..  Suite  6.  Tempe,  AZ 
85283. 602-438-8507 
St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205.  1000  N. 
Lee  St..  Oklahoma  City,  OK  73102. 
405-272-7052 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  CUnics,  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
65203. 314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 
TOXWORX  Laboratories,  Inc.,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-226-4373  (formerly: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 
UNILAB.  18408  Oxnard  St.,  Tarzana, 
CA  91356,  800-492-0800/818-343- 


8191  (formerly:  MetWest-BPL 

Toxicology  Laboratory) 

The  following  laboratory  withdrew 
from  the  Program  on  February  1,  1995; 
Occupational  Toxicology  Laboratories, 
hic,  2002  20th  St.,  Suite  204A,  Kenner, 
LA  70062, 504-465-0751. 
Richard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Senices  Administration. 
IFR  Doc.  95-5247  Filed  3-2-95;  8:45  am] 

BILUNG  CODE  4ieO-2(MJ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-85-3894] 

Notice  of  Submission  of  Proposed 
Information  Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  NoUces. 


SUMMARY:  The  proposed  information 
coUection  requirements  described  below- 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding* 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  informaUon,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
informaUon:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
informaUon;  (3)  the  descripUon  of  the 
need  for  the  informaUon  and  its 
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proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubhc  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  February  22, 1995. 
David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
•Information  Collection  to  OMB 

Proposal:  Section  8  Housing  Quality 
Standards  Mail  Survey. 

Office:  Policy  Development  and 
Research. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
resident  mail  survey  will  test  the  use  of 
such  a  survey  as  an  additional 
assessment  instrument  to  determine 
whether  local  Public  Housing 
Authorities  (PHAs)  are  complying  vvith 
Section  8  Housing  Quality  Standards, 
established  by  Congress  to  ensure  the 
lease  of  decent,  safe,  and  sanitary  units 
to  holders  of  Section  8  Existing  Housing 
Vouchers  and  Certificates. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  State,  Local,  or  Tribal 
Government. 

Reporting  Burden: 


Nuijiber  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Survey 


2.000 


.25 


500 


Total  Estimated  Burden  Hours:  500. 

Status:  New. 

Contact:  Jacqueline  A.  Kruszek,  HUD, 
(202)  708-4370;  Joseph  F.  Lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  February  22,  1995. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Deed-in-Lieu  of  Foreclosure 
(Corporate  Mortgagors  or  Mortgagors 
Owming  More  Than  One  Property). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Mortgagees  must  obtain  written  consent 


from  local  HUD  Field  Offices  to  accept 
a  deed-in-lieu  of  foreclosure  when  the 
mortgagor  is  a  corporate  mortgagor  or  a 
mortgagor  owning  more  than  one 
property.  Mortgagees  must  provide  HUD 
with  specific  information. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequerxjy  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


600 


300 


Total  Estimated  Burden  Hours:  300. 

Status:  Extension,  no  changes. 

Contact:  Joseph  E.  Baum,  HUD,  (202) 
708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated:  February  22, 1995. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Assessing  Service  Quality: 
Housing/FHA  Consolidated  Single 
Family  Processing  Center. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 


survey  seeks  to  measure  and  test 
methods  that  can  provide  HUD  with 
valid  and  reliable  information  from 
mortgagees  (mortgage  lending 
institutions)  on  issues  related  to  service 
quality  and  customer  satisfaction. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Survey 


300 


.23 


70 


Total  Estimated  Burden  Hours:  70. 

Status:  New. 

Contact:  Kenneth  P.  Voytek,  HUD. 
(202)  708-4504;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  February  17, 1995. 

(FR  Doc.  95-5260  Filed  3-2-95;  8:45  am] 

BILUNO  CODE  421(M>1-M 


UMI 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-a5-1917;  FR-3778-N-28] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUb  for  suitabihty  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 


Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  nimiber  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
&«e),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
pubhshing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitabihty  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  an  underutilized  buildings 
and  real  property  contiolled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  pubhshed 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  tiansmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  mterest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Healtii 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  appHcation.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitablie  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
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governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instiiictions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  Uie  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services,  GSA,  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  208-0619; 
U.S.  Navy:  John  J.  Kane.  Deputy 
Division  Director,  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  Dept.  of  Energy:  Tom 
Knox,  Realty  Specialist,  AD223.1,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 

Dated:  February  24,  1995. 
Jacquie  M.  Lawing. 

Depu  ty  Assistan  t  Secretary  for  Economic 
Development. 

TTTLE  V,  FEDERAL  St'RPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  03/03/95 

Suitable/Available  Properties 

Buildings  (by  State) 

Hawaii 

Bldg.  S87,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station,  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  779240011 


Status:  Unutilized  Comment:  7566  sq.  ft..  1- 
story,  needs  rehab,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  466,  Radio  Trans.  Fac. 

Lualualei,  Naval  Station.  Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-3050, 

Landholding  Agency:  Navy 

Property  Numter:  779240012 

Status:  Unutilized  Comment:  100  sq.  ft.,  1- 
story,  needs  rehab,  most  recent  use — gas 
station,  off-site  use  only. 

Bldg.  T33  Radio  Trans  Facility 

Naval  Computer  &  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Numh«r:  779310003 

Status:  Unutilized  Comment:  1536  sq.  f^.,  1 
story,  access  restrictions,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  64,  Radio  Trans  Facility 

Naval  Computer  &  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310004 

Status:  Unutilized  Comment:  3612  sq.  ft..  1 
story,  access  restrictions,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Maine 

Naval  Air  Station 

Transmitter  Site 

Old  Bath  Road 

Brunswick.  Co:  Cumberland  ME  04053- 

Landhoiding  Agency:  Navy 

Property  Number.  779010110 

Status:  Underutilized  Comment:  7,270  sq.  ft., 

1  stor\'  bldg.  most  recent  use — storage, 

structural  deficiencies. 
Bldg.  373,  Topsham  Annex 
Naval  Air  Station 
Topsham  Co:  Sagadahoc  ME 
Landholding  Agency:  Navy 
Propertv-  Number:  779320024 
Status:  Excess  Comment;  1300  sq.  ft.,  1  story. 

most  recent  use — public  works 

maiiUenance  shop,  on  2.55  acres 

Land  (by  State) 
Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010229 

Status:  Underutilized  Comment:'lll.57 
acres:  areas  may  be  environmentally 
protected;  secured  area  with  alternate 
access. 

Texas 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 

Landholding  Agency:  Navy 

Property  .Number:  779030001 

Status:  Excess  Comment:  43.48  acres;  60%  of 

land  under  lease  until  8/93.  GSA  Number: 

7-N-TX-402-V. 


Suitable/Unavailable  Properties 

Buildings  (by  State) 

Maine 

Bldg.  376.  Naval  Air  Station 

Topsham  Annex 

Topsham  Co:  Sagadahoc  ME    - 
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Landholding  Agency:  Navy 

Property  Number:  779320011 

Status:  Unutilized  Comment:  4530  sq.  ft.,  2- 

story,  most  recent  use— quarters,  needs 

rehab. 

Maryland 

Bldg.  230 

Naval  Communication  Detachment 

9190  Commo  Road 

Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  Agency:  Navy 
Property  Number:  779330010 
Status:  Unutilized  Comment:  12,384  sq.  ft.,  4- 

story,  needs  rehab,  potential  utilities, 

includes  37  acres  of  land. 

Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency:  Navy 
Property  Number:  779320012 
Status:  Unutilized  Comment:  3067  sq.  ft.  2 
story,  possible  asbestos. 

Texas 

Bldg.  2435 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010161 
Status:  Underutilized  Comment:  1730  sq.  ft.; 
1  story  residence. 

Bldg.  2436 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010162 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2460 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841*^ 

Landholding  Agency:  Navy 

Property  Number:  779010163 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2462 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841&- 

Landholding  Agency:  Navy 

Property  Number:  779010164 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2464 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010165 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2466 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010166 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 


Bldg.  2467 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010167 

Status:  Underutilized 

Conmient:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2468 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010168 

Status:  Underutilized 

Conunent:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2472 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010169 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2476 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010170 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2482 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841&- 

Landholding  Agency:  Navy 

Property  Number:  779010171 

Status:  Underutilized 

Conunent:  1760  sq.  ft.;  1  story  residence. 

Bldg.  2495 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010172 

Status:  Underutilized 

Comment:  1760  sq.  ft.;  1  story  residence. 

Bldg.  2514 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010173 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  residence. 

Bldg.  2518 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010174 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2520 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010175 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2522 

Laguna  Housing  Area 


NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Ntmiber:  779010176 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2526 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010177 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2423 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010178 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2427 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010179 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2431 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010180 

Status:  Underutilized 

Conunent:  3532  sq.  ft.;  1  story  residence. 

Bldg.  2424 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number:  779010181 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2433 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010182 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2428 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Na\7 

Property  Number:  779010183 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2429 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010184 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2454 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Navy 

Property  Number:  779010185 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2477 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numb«r:  779010186 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2485 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010187 

Status:  Underutilized 

Conunent:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2499 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numb«r:  779010188 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2503 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010189 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2507 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010190 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2513 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010190 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2521 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010192 

Status:  Underutilized 

Comment:  3152  ft.;  1  story  residence. 

Bldg.  2451 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010193 

Status:  Underutilized 

Comment:  1758  ft.;  1  story  residence. 

Bldg.  2458 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy  • 

Property  Numh«r:  779010194 
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Status:  Underutilized 

Conunent:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2461 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010195 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2473 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010196 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2478 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number:  779010197 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2480 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010198 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2484 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010199 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2486 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010200 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2487 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010201      ^ 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2488 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010202 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2494 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueges  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010203 

Status:  Underutilized 

Conmient:  1758  sq.  ft.;  1  story  residence. 


Bldg.  2500 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010204 
Status:  Underutilized 
Conunent:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2502 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010205 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2506 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010206 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2508 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010207 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2525 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010208 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2452 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010209 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2475 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010210 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2479 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010211 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2497 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010212 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2501 
Laguna  Housing  Area 
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NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010213 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

BIdg.  2505 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010214 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2515 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010215 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2517 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number.  779010216 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2519 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010217 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2523 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2465 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010219 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2493 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010220 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2510 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010221 

Status:  Underutilized 

Conunent:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2474 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Navy 

Property  Number:  779010222 

Status:  Underutilized 

Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2481 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010223 

Status:  Underutilized 

Conunent:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2509 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010224 

Status:  Underutilized 

Conunent:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2511 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010225 
Status:  Underutilized 
Conunent:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2512 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010226 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2527 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010227 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Virginia 

Naval  Medical  Clinic 
6500  Hamptons  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number:  779010109 
Status:  Underutilized 
Comment:  3665  sq.  ft.;  1  story,  possible 
asbestos,  most  recent  use-laundry. 

West  Virginia 

Naval  &  Marine  Corps  Res.  Ctr. 

N.  13th  St  &  Ohio  River 

Wheeling  Co:  Ohio  WV  26003- 

Landholding  Agency:  Navy 

Property  Numljer:  779010077 

Status:  Excess 

Comment:  32000  sq.  ft.;  1  floor;  most  recent 

use-offices;  15%  of  total  space  occupied; 

needs  rehab;  land  leased  from  city-expires 

September  1990. 

Land  (by  State) 

Alaska 

Nome  Site 

Lot  10,  Block  67 

E.  Fifth  Avenue 

Nome  Co:  Nome  AK  99762- 

Landholding  Agency:  GSA 

Property  Number:  549510007 


Status:  Excess 

Comment:  17000  sq.  ft.,  trailer  site,  no  known 

utility  hook  up 
GSA  Number:  9-A-AK-619E 

Florida 

Naval  Public  Works  Center 
Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 
Location:  Southeast  comer  of  Corey  station- 
next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number:  779010157 
Status:  Underutilized 
Comment:  22  acres. 

Georgia 

Naval  Submarine  Base 

Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010255 

Status:  Underutilized 

Comment:  495  acres;  86  acre  portion  located 

in  floodway;  secured  area  with  alternate 

access. 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number:  779010156 
Status:  Underutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 

Suitable/To  Be  Excessed 

Buildings  (by  State) 
California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co;  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010259 

Status:  Unutilized 

Conunent:  2628  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access,  use— office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010260 

Status:  Unutilized 

Comment:  580  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access,  most  recent  use — office. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010261 

Status:  Unutilized 

Comment:  3675  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access,  most  recent  use — dinning 
hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 


Landholding  Agency:  Navy 
Property  Numbwr:  779010262 
Status:  Unutilized 

Conunent:  1045  sq.  ft.;  2  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access,  most  recent  use — barracks. 
Bldg.  110 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010263 
Status:  Unutilized 

Comment:  4439  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access,  most  recent  use — storage. 
Bldg.  113 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010264 
Status:  Unutilized 

Comment:  100  sq.  ft;  1  story  permanent  bldg; 
secured  facilities  with  alternate  access, 
most  recent  use — storage. 
Bldg.  138 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010265 
Status:  Unutilized 

Conunent:  110  sq.  ft.;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access,  most  recent  use— filling 
station.   « 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010266 

Status:  Unutilized 

Comment:  4320  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos;  secure 
facility  with  alternate  access,  most  recent 
use — bowling  alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010267 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos;  secure 
facility  with  alternate  access,  most  recent 
use — recreation  building. 
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Property  Number:  779240019 

Status:  Excess 

Comment:  5  acres,  previously  had  four  bldgs 


Land  (by  State) 
Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number:  779010073 
Status:  Excess 
Comment:  114  acres;  possible  radiation 

hazard;  existing  FAA  use  license. 
Michigan 

Marine  Corps  Reserve  Center 
3109  Collingwood  Parkway 
Flint  MI  48502- 
Landholding  Agency:  Navy 


on  it. 

Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

Sand  Shed,  Map  Grid  45024 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779120004 

Status:  Unutilized 

Reason:  Secured  Area. 

LORAN  Station,  Map  Grid  09L11 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779120006 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10196 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10517 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310022 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10518 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310023 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10535 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310024 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10538 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310025 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10539 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310026 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310027 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10603 

Naval  Security  Group  Activity 


Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number:  779310028 
Status:  Unutilized 
Reason:  Secured  Area. 
Generator  Bldg. 
Naval  Security  Group  Activity 
Adak  Island  AK 
Landholding  Agency:  Navy 
Property  Number:  779430017 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration. 

California 

Bldg.  105 

Naval  FPS,  CVB  Detachment 

Moneterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010159 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  165 

Naval  FPS,  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010160 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  146 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Moneterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010268 
Status:  Unutilized 
Reason:  Other 

Comment:  sewer  treatment  facility. 
Bldg.  31104 

Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555^ 
Landholding  Agency:  Navy 
Property  Number:  779340003 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  31107 

Naval  Air  Weapons  Sution 
China  Lake  Co:  San  Bernardino  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  77942001 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  15951 

Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Na\-y 
Property  Number:  77943006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration,  Within  2000  ft.  of  flammable 
or  explosive  material. 
Bldg.  31539 

Naval  Air  Weapons  Station 
China  Lake  Co;  San  Bernardino  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779430016 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration. 

Connecticut 
Bldgs.  25  and  26 
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Prospect  Hill  Road 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  419440003 

Status:  Excess 

Reason:  Secured  Area. 

Florida 

East  Martelio  Bunker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base-Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number:  779010107 
Status:  Unutilized 
'  Reason:  Secured  Area. 

Guam 

Bldg.  96 

U.S.  Naval  Ship  Repair  Facility 

PSC  455  Co:  Box  191.  FPO  AP  GU  96540- 

1400 
Landholding  Agency:  Navy 
Property  Number:  779240018 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Hawaii 

Bldg.  126,  Naval  Magazine 

Waikele  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779230012 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material.  Other 
Comment:  Extensive  Deterioration. 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  779230013 
Status:  Unutilized 
Reason:  Secured  Area. 
Comment:  Extensive  Deterioration. 
Bldg.  7,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  Hi  96792- 
Landholding  Agency:  Navy 
Property  Number:  779230014 
Status:  Unutilized 
Reason:  Secured  Area,  Other. 
Comment:  Extensive  Deterioration. 
Facility  189.  Naval  AirFacil. 
Midway  Island 
Pearl  Harbor  HI  96  516- 
Landholding  Agency:  Na\7 
Property  Number:  779310045 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area. 
Facility  342,  Naval  Air  Facil. 
Midway  Island 
Pearl  Harbor  HI  96515- 
Landholding  Agency:  Navy 
Property  Number:  779310046 
Status:  Unutilized 


Reason:  Extensive  deterioration.  Secured 

Area. 
Facility  343.  Naval  Air  Facil. 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Nav7 
Property  Number:  779310047 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Facility  S6194 
Naval  Air  Facility 
Midway  Island 
Pearl  Harbor.  HI  96516- 
Landholding  Agency:  Nav7 
Property  Number:  779310048 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area. 
Facility  S7124 
Naval  Air  Facility 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number:  779310049 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area. 
Facility  5985 

Naval  Station  Pearl  Harbor 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779310086 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  6.  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779410003 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  10.  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779410004 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  463 — Storage  Warehouse 
Barbers  Point 

Honolulu  Co:  Honolulu  HI  96862-5050 
Landholding  Agency:  Na\7 
Property  Number:  779430019 
Status:  Excess 
Reason:  Extensive  deterioration. 

Bldg.  93,  Naval  Station 

Pearl  Harbor 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779440027 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Illinois 

Bldg.  605 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419440001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  928 

Naval  Training  Center 


Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Property  Number:  779010120 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010123 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010126 

Status:  Unutilized 

Reason:  Secured  Area. 

South  Wing— Builcling  No.  62 

Great  Lakes  Co:  Lake  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  7791 10001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  235 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310039 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2B 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310040 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  90 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy- 
Property  Number:  779310041 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  232 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310043 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310044 
Status:  Unutilized 
Reason:  Secured  Area. 

Maine 

Bldg.  293,  Naval  Air  Station 
Brunswick  Co:  Cumberland  ME  04011- 


Landholding  Agency:  Navy 

Property  Number:  779240015 

Status:  Excess 

Reason:  Secured  Area, 

Bldg.  384 

.Naval  Air  Station  Topsham 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number:  779340001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

New  Mexico 

Bldgs.  9252.  9268 

Kirlland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  .Agency:  Energy 

Property  Number:  419430002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

New  York 

Bldg.  93 

Brookhaven  National  laboratory 

Upton  Co:  Suffolk  NY  11973-  ' 

Landholding  Agency:  Energy 

Property  Number:  419510006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

North  Carolina 

Bldg.  SH-7 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410017 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  SH-11 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410018 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  SH-13 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28.542-0004 
Landholding  Agency:  Nav^ 
Property  Number:  779410019 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  SH-16 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholdiiig  Agency:  Navy 
Property  Number:  779410020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
Bldg.  SH-17 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agencv:  Navy 
Property  Number:  779410021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
Bldg.  SH-21 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410022 
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Status:  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration. 

Bldg.  SH-31 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Na\-y 

Property  Number:  7794410023 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration. 

Bldg.  SSH-10 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navv 

Property  Number:  779410024 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration. 

Bldg.  AS-209 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410025 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 
deterioration. 

Bldg.  AS-589 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  .\C  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410026 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  AS-590 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  .\C  28542-0004 
Landholding  Agency:  Navv 
Property  Number:  779410027 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  AS-4138 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  ,\C  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410028 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  AS-4139 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  7'7941o629 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  867 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410030 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  939 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410031 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 


Bldg.  940 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-^)004 

Landholding  Agency:  Navy 

Property  Number:  779410032 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  H-38 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410033 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  SM-173 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency:  Navy 
Property  Number:  779410034 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  1744 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency:  Navy 
Property  Numbpr:  779410035    - 
Status:  Unutilized 
Reason:  Secured  .A.-ea.  Extensive 

deterioration. 
Bldg.  PT-;2 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency:  Navy 
Property  Number:  779420002 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  S-93 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-O004 
Landholding  Agency:  Navy 
Property  Number:  779420003 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  TC-910 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency:  Navy 
Property  Number:  779420004 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  S-942 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779420005 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  S-1213 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779420006 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  79 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420008 
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.Si.itus:  Exi.-ess 
K>;;i>!(in:  Secured  Area. 

nid«.  281 

Marine  Corps  Air  Station 
HjwIfKk  Cxj:  Craven  NC  ZH^Ti- 
I.  iiidtiolding  Agency;  Navy 
t'li.perly  Number:  7rn42000<) 
Stiitus:  L'x<:''ss 

KtMson:  Secured  Arf:a.  txiensive 
(it;tfrioration. 

Klii^.  2a2 

Marine  Corps  Air  Station 
M.i\^;lock  Co;  Craven  .NC  28S:!l- 
l..iiidholdinn  Agisncy;  Navy 
l'ro[»aty  Number:  7'7D4.'U01() 
Miitus;  Excess 

Ki-iison:  Secured  Area.  F\tfnsive 
ili'ieriordtion. 

Hl(i^.  88 

Marine  ("orps  Air  Station 
li:ivekK:It  Co;  Craven  NC  2853  I- 
l.andholdins  Agency;  Navy 
Propt^rty  Numl)er:  779420011 
Status;  Excess 

Reason:  Secured  Area,  lixtensive 
deterioration. 

Hidg.  98 

Marine  Corps  Air  Station 
Havnlock  Co:  Craven  NC  285^:!- 
Landholding  Agency:  Navy 
Property  Numljer;  779420012 
.Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration. 

BIdg.  99 

Marine  Corps  .^ir  Station 
Havelock  Co;  Craven  .NC  2853.1- 
l.diidholding  Agency:  Navy 
I'niperty  Number  779420013 
Status:  E.xcess 

Reason:  Se<;ured  Area,  Extensive 
deterioration. 

Ukig.  1234 

Marine  Corps  Air  Station 
Havelock  C:o:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420014 
Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration. 

nidtj.  1235 

Marine  Corps  Air  Station 
Havelock  Cm:  Craven  NC  28533- 
l.andholding  Agency;  Nnvy 
Property  Number;  779420015 
.Status;  Excess 

Reason;  Secured  Area.  Extensive 
deterioration. 

Hldg.  1246 

Marine  Cx)rps  Air  Station 
HavekK  k  Co;  Craven  NC  28533- 
Landhoiding  Agency:  Navy 
Property  Number:  779420010 
.Status:  Excess 

Reason:  Secured  Area.  Extensit-e 
deterioration. 

BIdg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
l.andholding  Agency:  Navy 
Property  Number:  779420017 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration. 


BIdg.  1710 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
l.andholding  Agency:  Navy 
Property  Number  7'7942o6l8 
.Status:  Excess 

Reason:  Secured  Area.  Extensive 
deter  k)rat  ion. 

Hldg.  1742 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
l.andholding  Agency:  Navy 
Profwrty  Number:  779420019 
.Status;  Excess 

Reason:  Secured  .Area.  Extensive 
deterioration. 

Hldg.  1743 

Marine  Cfirps  Air  Station 
Havelock  Co;  Craven  NC  285.13- 
Landholding  Agency:  Navy 
Property  Number:  779420020 
.Status:  Excess 

Reason:  Secured  Area.  Extensive 
deterioration. 

Hldg  1744 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420021 
Status;  Excess 

Reason:  .Secured  Area.  Extensive 
deterioration. 

BIdg.  1745 

Marine  Corps  Air  Station 
Havelock  Co;  Craven  NC  28533- 
l.andholding  Agency;  Navy 
Property  Number  779420022 
Status:  Excess 

Reason;  Secured  Area.  Extensive 
deterioration. 

BIdg.  3450 

Marine  Corps  Air  Station 

Havelock  Co;  Craven  NC  28533- 

l.andholding  Agency:  Navy 

Property  Number  779420023 

Status:  Excess 

Reason;  Secured  Area.  Extensive 

deterioration. 
Hldg.  80fi7 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
l.andholding  Agency;  Navy 
Property  Number:  779420024 
Status:  Excess 
Kea.son:  .Secured  Area.  Extensive 

deterioration. 

Hldg.  3540 

Marine  Corps  Air  Station 

Havelock  Co;  Craven  NC  2853.3- 

Landholding  Agency:  Navy 

Property  Number:  779420025     ' 

.Status:  Excess 

Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  9017 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
l.andholding  Agency:  Navy 
Property  Number  779430001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  9019 


Piney  Island 

Marine  Corps  Air  Stations 

Cherry  Point  Co:  Carteret  NC 

Landholding  Agency:  Navy 

Properly  Numter  779430002 

Status:  Unutilized 

Rt-ason:  Secured  Area.  Extensive 

deterioration. 
Hldg  9021 
Piney  Island 

Marine  Corps  .\ir  .Slaticns 
Cherry  Point  Co;  C«irteret  NC 
Ljiuliioldiiig  Agency;  Navy 
Propt-rtv  Nuiiibtr  779430003 
.Status:  I'niitilized 
Rtasoii;  Secured  Area.  Extensive 

deterioration. 
BIdg.  9023 
Piney  Island 

Marine  Corps  .Air  .Stations 
Cherry  Point  Co;  Carteret  NC 
Landholding  .Agency;  Navy 
Property  Number:  7'79430()()4 
Status;  Unutilized 
Reason:  Secured  .\rea.  Extensive 

deterioration. 

Hldg.  9035 
Piney  Island 

Marine  Corps  Air  Stations 
C:herry  Point  Co:  Carteret  NC 
•  l.andholding  Agency:  Navy 
Property  Number;  7794.10005 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration. 
Stnuture  «AS582 
New  River  Air  Station 
Ci\mii  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Pro[)erty  Number  7794.30015 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  AS-299.  Camp  lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430020 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  854.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779430021 
Status:  U'nutilized 
Reason:  Secured  Area,  Extensiv*- 

deterioration. 
BIdg  883,  Camp  l.*)eune 
Camp  Lejeune  Co:  Onslow  NC  2n:>A2-OW)4 
Landholding  Agency:  Navy 
Property  Number  779430022 
Status:  llnutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  TC-174,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430023 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  TC-179.  Camp  Lejeune 
C^imp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
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Property  Number  779430024 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  935,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430025 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration. 
Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779430026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  3248 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779440009 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 

BIdg.  AS  552.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440010 

Status:  Unutilized 

Reason;  Secured  Area,  Extensive 

deterioration. 
BIdg.  AS  587.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440011 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  TT38.  Camp.Leieune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  .Navy 
Property  Number  779440012 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  49,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  AS  147.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number;  779440014 
Status;  Unutilized 
Reason:  Stu  ured  .^rea.  Extensive 

deterioration. 
BIdg.  HB  106.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agenrv:  Navy 
Property  Number:  779440015 
Status:  Ur.iitil:/ed 
Reason:  .Si'(  urcd  ,\nM.  lixtunsive 

deterioration. 
BIdg.  SM  183,  Ciinip  Leicune 
(Jamp  Lejeune  Co;  Onslow  NC  28542-0(MW 
Landholding  Agency:  Navv 
Property  .\iinihcr:  r7'»440016 


Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  BB  222.  C^mp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440017 
Status;  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  451.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
I^andholding  Agency:  Navy 
Property  Number:  779440018 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  630.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779440019 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  S  745.  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
landholding  Agency:  Navy 
Property  Number:  779440020 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration. 
BIdg.  805,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  AS  866,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779440022 
Status:  Unutilized 
Reason;  Secured  Area.  Extensive 

deterioration. 
BIdg.  954,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779440023 
Status;  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
BIdg.  1808,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440024 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration. 
BIdg.  1810.  Camp  Lejeune 
C^in.p  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency:  Na\-y 
Property  Number:  779440025 
Status;  Unutilized 
Reason:  Secured  .Area.  ExiHn!.i\e 

deterioration. 
StriKtiire  «SVL  142 
(-■Hiip  Lejeune 

Camp  Lejeune  Co;  Onslow  ,\C  28542-0004 
Landholding  Agency:  Navv 
Projierty  Number:  779510021 
.Status:  Unutilized 
Reason:  Set:ured  Area.  ExIimisivc 
di'lerioration. 


Structure  #FC  363 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779510022 

Status;  Unutilized 

Reason:  Secured  Area. 

Structure  «AS  583 

Camp  Lejeune 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779510023 

Status:  Unutilized 

Reason:  Secured  Area. 

Structure  #1966 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholcling  Agency:  Na\'y 

Property  .Number:  779510024 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration. 
Structure  #2322 
Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779510025 
Status:  Unutilized 
Reason:  Secured  Area. 
Ohio 
BIdg.  16 

RMI  Environmental  Services 
Ashtabula  Co;  Ashtabula  OH  44004- 
Landholding  Agency:  Energy 
Property  Number  419440002 
Status;  Excess 
Reason:  Other 
Comment:  Contamination:  radioactive 

materials. 

Rhode  Island 

BIdg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co;  Newport  Rl  02840- 

Landholding  Agency;  Navy 

Property  Number  779010273 

Status;  Excess 

Reason:  Secured  Area. 

Texas 

BIdg.  2426 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency:  .Navy 

Property  Number  779010279 

Status:  Underutilized 

Reason;  Flood  way. 

BIdg.  2432 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010280 

Status:  Underutilized 

Reason;  Floodway. 

BIdg  2476 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  .Agency:  Navy 

Properly  Number  779010281 

Status;  Underutilized 

Reason:  Floodway 

BIdg.  2498 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 
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I^andholding  Agency:  Navy 
Property  Number-  779010282 
Status:  Undemtilized 
Reason:  Floodway. 

BIdt;.  2504 

l^iguna  Shores  Housing  Area 

Oirpus  Christi  Co:  Nueces  TX  7841<)-- 

Landholding  Agency:  Navy 

Propjrty  Number:  779010283 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  1730 

I.aguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  7841?)- 

l.Hndholding  Agency:  Navy 

Property  Number  779010284 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2422 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  784 19- 

Landholding  Agency:  Navy 

Property  Number:  779010285 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  242'j 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010286 

Status.  Underutilized 

Reason:  Floodway. 

Bldg.  2430 

l.iigiina  Shores  Housing  Area 

Corpus  Christi  Go:  Nueces  TX  78419- 

l.nndholding  Agency:  Navy 

Property  Number:  779010287 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2434 

I.aguna  Shores  Housing  Area 

Corpus  Christi  Co;  Nueces  TX  784  19- 

I.andholding  Agency:  Navy 

Property  Number:  779010288 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2449 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

L.mdholding  .Agency:  Navy 

Property  Number:  779010289 

Status:  Underutilized 

Reason.  Floodway 

Bldg.  24SO 

Laguna  Shores  Housing  Area 

C^orpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numtwr:  779010290 

Sliitus:  Underutilized 

Reason:  Floodway 

Bldg.  24.13 

Laguna  Shores  Housing  .Area 

Corpus  Christi  Cx);  Nueces  TX  78419- 

Lii:idholdtng  Agency:  Navy 

Property  Number:  779010291 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2455 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nuetes  TX  784 H»- 

Landholding  Agency:  Navy 

Property  Number:  779010292 

Status:  Underutilized 

Reason:  Floodway. 


Bldg.  2456 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010293 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2463 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010294 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2483 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010295 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2516 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nuec  es  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010296 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2524 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010297 

Status:  Undemtilized 

Reason:  Floodway. 

Bldg.  2528 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  77901029U 

Status:  Underutilized 

Reason:  Floodway. 

Washington 

Bldg.  57 

Naval  Supply  Center  Pugci  Sound 
Manchester  Co:  Kitsap  U'A  98353- 
Landholding  Agency:  Navy 
Property  Number:  779010091 
Status:  Unutilized 

Reason:  VVi'liin  2000  ft  of  flammable  or 
explosive  material.  Secured  Area. 

Bldg.  47  (Report  1) 

Nava!  Supply  Center.  Puget  Sound 

Manchester  Co:  Kitsap  VVA  98353- 

l.andholding  Agency:  Navy 

Propf-rty  Number:  779010230 

Status:  Unutilized 

Reason:  Secured  Area. 

B<(lg.  14 

Naval  Undersea  Warfare  Center  Div..  Keyport 

Ci>:  Kit.sap  WA  98345-7610 

Landholding  .Agency;  Navy 

Property  Number;  7'7944o6oi 

Status:  Unutilized 

Reason:  Si.'cured  .Vrea 

Bldg.  39 

Naval  I'ndersea  Warfare  Center 
Co:  Kitsap  WA  98345- 
Landholding  Agency;  Navy 
Property  Number;  779510020 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration. 


land  (by  Stale) 

California 

Naval  Air  Station,  Miramar 

San  Diego  Co:  San  Diego  CA  92145-5005 

Landholding  Agency:  Navy 

Property  Number:  779440026 

Status:  Undemtilized 

Reason:  Within  airport  runway  clear  zone. 

Other. 
Comment;  Inaccessible. 

Florida 

Bo<'a  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

I.andholding  Agency;  Navy 

Property  Number:  779010097 

Status;  Unutilized 

Reason:  Floodway. 

t;ast  Martello  Battery  »2 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency;  Navy 

Pro[)erty  Number  779010275 

Status:  Excess 

Reason:  Within  airport  mnway  clear  zone 

(ieorgia 

Naval  Submarine  Ba.se 

Grid  G-5  to  C^IO  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010228 

Status;  Undemtilized 

Reason;  Secured  Area 

Maryland 

5.635  sq.  ft.  of  Land 
Solomon's  Annex 
Solomon's  MD 
Landholding  Agency:  Navy 
Property  Number;  779230001 
Status:  Excess 
Reason:  Other 
Comment:  Drainage  Ditch. 

Puerto  Rico 

Destino  Tract 
Eastern  Maneuver  Area 
Vieques  PR  00765- 
l.andhniding  Agency:  .Navy 
Property  Number  779240016 
Status:  Excess 
Reason;  Other 
Comment;  Inaccessible. 

Punta  Figueras — Naval  Station 
tieiba  PR  00735- 
Landholding  Agency:  Navy 
Property  Number;  779240017 
Status:  Excess 
Reason:  Floodway 

Washington 

Land  (Report  2).  234  acres 
.Naval  Supply  Center.  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
l.andholding  Agency;  Navy 
Property  Number:  779010231 
Status;  Unutilized 
Rea.son:  Secured  Area. 

|FR  Doc.  95-5113  Filed  3-2-95;  8:45  anil 
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DEPARTMErn"  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tNV-930-4210-05;  N-60437] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

agency:  Bureau  of  I.,and  Management. 
ACTION:  Recreation  and  public  purpose 
lease/conveyance. 
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summary:  The  following  described 
public  land  in  Clark  County,  Nevada  has 
been  examined  and  found  suitable  for 
lease/conveyance  for  recreational  or 
public  purposes  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.),  The 
State  of  Nevada  proposes  to  use  the  land 
for  a  Mens  Correctional  Facility. 

Mount  Diablo  Meridian,  Nevada 

T.  16  S.,  R.  57  E., 

Sec.  31;  Lots  5-16  and  the  NE'A.  EV^NVVV*; 

Sec.  32;  Lots  1-12  and  the  NV2. 

Containing  1,280  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  follovdng  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1 .  Those  rights  for  powerline 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
NEV-043546  the  under  the  Act  of 
October  21,  1976  (43USC1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
\V.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  Uiis  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 


and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126. 
CLASStFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  prison 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  prison  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  February  13,  1995. 
Micheal  f.  Dwyer, 

District  Manager,  Las  Vegas,  XV. 

(PR  Doc.  95-5194  Filed  3-2-95;  8;45  am] 

BILUNG  CODE  43ia-HC-M 


[NV-«30-421(M)5;  N-59106] 

Notice  Of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  public  purpose 
lease/conveyance. 


SUMMARY:  The  following  described 
public  land  in  Henderson,  Clark 
Country,  Nevada  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.)  The  City  of 
Henderson  proposes  to  use  the  land  for 
a  public  park. 


Mount  Diablo  Meridian,  Nevada 

T.  22S.,R.  63E., 

Sec.  9:  E'/2W'/2NWV«NWV4. 

Containing  10.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subfect  to: 

1.  An  easement  40.00  feet  in  width 
along  all  boundarys  in  favor  of  the  City 
of  Henderson  for  roads,  public  utilities 
and  flood  control  purposes. 

2.  Those  rights  lor  waterline  purposes 
which  have  been  granted  to  B.M.I,  by 
Permit  No.  N-1521  the  under  the  Act  of 
December  5,  1924  (43STAT0672). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
VV.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  pubhc 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park  facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
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is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classiHcation 
becomes  effective. 

Dated:  Februarj'  13. 1995. 
Micheal  F.  Dwyer, 

District  Manager.  Las  Vegas,  NV 

|FR  Doc.  95-5192  Filed  3-2-95;  8:45  ami 

BILLING  CODE  4310-HC-M 


[NV-930-1 430-01;  N-691S0] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Non-competitive  sale  of  public 

lands  in  Clark  County.  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  section  203  and  section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPM.'K). 

Mount  Diablo  Meridian.  Nevada 

T  20S..  R.  60E.. 

Sec.  6:  EVjSE'aSE'  ^SW'aSE''^. 
Containing  1.25  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Las 
Vegas  is  being  offered  as  a  direct  sale  to 
the  Las  Vegas  Valley  Water  District. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  S50.00  nonreturnable  filing  fee 


for  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil.  gas,  sodium,  potassium  and 
saleable  minerals. 

and  will  be  subject  to  an  easement  30.00 
feet  in  width  along  the  east  boundary  for 
roads  to  include  a  25  foot  spandrel  as 
the  southeast  corner,  public  utilities  and 
flood  control  purposes  in  accordance 
with  the  transportation  plan  for  Clark 
County. 

1.  Those  rights  for  public  road 
purposes  which  have  been  granted  to 
Clark  County  by  Permit  No.  N-43902 
under  the  Act  of  October  21. 1976  (43 

•U.S.C.  1761). 

2.  Those  rights  for  public  road 
purposes  which  have  been  granted  to 
Clark  County  by  Permit  No.  N-46505 
under  the  Act  of  October  21,  1976  (43 
U.S.C.  1761). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale.  if.  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA.  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register 

Dated:  Februan,'  21.  1995. 
Michael  F.  Dwyer.  *" 

District  Manager.  Las  Vegas.  iW 
jFR  Doc.  95-5193  Filed  3-2-95:  8:45  am] 
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Central  Oregon  Urban  Interface  Plan 
Amendment  for  the  Brothers-LaPine 
Resource  Management  Plan,  Crook, 
Deschutes,  and  Klamath  Counties,  OR 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Supplemental  Notice  of  Intent 
to  prepare  an  amendment  to  the 
Brothers-LaPine  Resource  Management 
Plan. 

1.  Description  of  the  proposed 
planning  action:  To  amend  the  Brothers- 
LaPine  Resource  Management  Plan 
(RMP)  completed  in  July  1989.  A  Notice 
of  Intent  proposing  an  amendment  to 
the  Brothers-LaPine  Resource 
Management  Plan  was  published  in  the 
Federal  Register  in  March,  1992.  The 
proposed  planning  action  is  a 
reinitiation  of  the  1992  proposal  and  is 
now  scheduled  to  move  at  a  more  rapid 
pace.  The  planning  amendment  will  be 
based  upon  exiting  statutory 
requirements  and  policies  and  will  carry 
out  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA).  The  amendment  will 
provide  the  basis  for  modifying  the 
Land  Tenure  section  of  the  Resource 
Management  Plan  to  provide  specific 
direction  for  land  exchanges  and 
classifications  involving  the  Recreation 
and  Public  Purposes  Act.  In  addition, 
issues  will  include  identification  of 
limited,  seasonal,  and  closed  areas  to 
vehicle  use;  non-motorized  trail 
designations;  establishment  of  shooting 
buffer  zones;  policy  regarding  forest  and 
woodland  management:  collection  of 
special  forest  and  range  products: 
mineral  material  sites;  public  safety;  and 
management  for  healthy  and  diverse 
ecosystems.  The  amendment  will 
consider  special  management 
designations  of  unique  ecological  areas 
including  old  growth  juniper  woodlands 
and  will  evaluate  the  direction  of 
grazing  management  in  specific 
allotments. 

2.  Identification  of  the  geographic  area 
involved:  The  planning  area  involved 
within  the  Brothers-LaPine  RMP 
amendment  includes  approximately 
184,000  acres  of  public  lands  in  the 
"Urban  Interface"  adjacent  to  the 
commimities  of  Bend,  Redmond, 
Sisters,  and  LaPine.  The  planning  area 
is  located  in  portions  of  Crook, 
Deschutes,  and  Klamath  Counties. 

3.  General  types  of  issues  anticipated. 
The  proposed  amendment  would 
address  possible  changes  in  the 
following  sections  of  the  RMP:  Area  of 
Critical  Environmental  Concern  (ACEC) 
designations,  forestry,  land  tenure. 


mineral  materials,  range,  recreation, 
special  status  species,  and  wildlife. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  RMP  amendment 
will  be  the  following:  botany,  cultural 
resources,  fire  management,  fisheries, 
forestry,  geology,  hydrology,  realty  and 
rights-of-way,  law  enforcement  and 
natural  resource  protection,  range, 
recreation,  soils,  volunteer  coordination, 
and  wildlife. 

5.  The  kind  and  extent  of  public 
opportiinitios  provided:  Three  public; 
scoping  meetings  will  be  held  in  the 
spring  of  1995  and  will  be  announced 
in  local  newspapers,  news  modia,  and  a 
mailed  .scoping  document.  Public 
participation  will  be  carried  out  through 
participation  in  several  document 
review  and  comment  periods  to  be 
announced  in  the  Federal  Register  and 
local  newspapers.  Oregon  State  and 
local  government  notification  and  Tribal 
consultation  and  coordination  will  be 
continued.  Interested  parties  will 
receive  a  mailer;  the  approximate 
mailing  date  is  March  7.  1995. 
Additional  copies  will  be  available  at- 
Prineville  District  Office.  185  E.  Fourth 
Street.  Prineville,  Oregon  97754,  phone 
503-447-4115. 

6.  Times,  dates,  and  locations 
scheduled  or  anticipated  for  public 
meetings,  hearings,  conferences,  or 
gatherings  will  be  published  in  the  local 
newspapers  such  as  The  Bulletin,  The 
Central  Oregonian,  The  Oregonian.  The 
Redmond  Spokesman,  The  Pioneer,  The 
Nuggot.  and  others.  Public  input 
through  writt|;n  comments  will  be 
emphasized. 

7.  Name,  title,  address,  and  telephone 
number  of  the  Bureau  of  Land 
Management  official  who  may  be 
contacted  for  further  information:  Jim 
Kenna.  Area  Manager,  185  E.  Fourth 
Street,  Prineville,  Oregon  97754,  phone 
503-447-8757. 

8.  Location  and  availability  of 
documents  relevant  to  the  planning 
process:  Documents  will  be  available  for 
public  review  at  the  Prineville  District 
Office.  185  E.  Fourth  Street,  Prineville, 
Oregon  97754  and  in  the  public  room  at 
the  Oregon  State  Office,  1515  Bldg.  S\V 
Fifth  Ave.  Rm.  1050,  Portland,  Oregon 
97201.  phone  503-952-6000. 

.     D.iled:  Februan' 21,  1995. 

Donald  L.  Smith, 

Acting  District  Manager.  Prineville  District 
Office. 

[FR  Doc.  95-5090  Filed  3-2-95;  8:45  ami 
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Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Pennit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.) 
PRr-798958 

Applicant:  Peter  Houde.  Department  of 
Biology,  New  Mexico  Slate  Iniversity.  Ijs 
Cruces.  New  Mexico. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  salvage  of 
various  endangered  and  threatened 
species  for  the  purpose  of  specific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Ser\ice  recovery 
documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  .Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  on  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (.See 
ADDRESSES  above.) 
Susan  MacMuIlin. 

Acting  Regional  Director.  Rrgion  2. 

Albuquerque.  New  .Mexico. 

|FR  Doc.  95-5189  Filed  3-2-95.  8:45  ami 

BILLING  CODE  4310-SS-M 


Receipt  of  Applications(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.) 
PRT-799158  • 

Applicant:  Victoria  J.  Byre.  Oklahoma 
Museum  of  Natural  Histori-.  Norman. 
Oklahoma. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  black- 
capped  vireo  [Vireo  atricapiUus)  and  the 
Interior  Least  Tern  (Sterna  antillarum 
athalassos]  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 


PRT-799160 

Applicant:  Dr.  J.  .Scott  Altcnbach,  Univcrsilv 
of  New  Mi'xico.  Albuquerque,  New 
Mexico. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  lesser 
long-nosed  bat  {Leptonycteris  curasoae) 
and  Mexican  long-nosed  bat 
[Leptonycteris  nivalis)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

PRr-799157 

Applicant:  Dr.  Alburt  E.  Bivings, 
Headquarters.  U.S.  Army  Forces 
Command.  AFPl-ENE.  Fort  MiPherson 
Georgia. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  Northern 
aplomado  falcon  [Falco  femoralis 
septentrionalis]  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recoverv 
documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services,  ~ 
U.S.  Fi.Kh  and  Wildlife  Ser\'ice,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
James  A.  Young, 

Acting  Regional  Director.  Region  2. 

Albuquerque.  Sew  Mexico. 

[FR  Doc.  95-.''ilOO  Filed  3-2-95:  8:45  ami 
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Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.) 
PRT-799102 

Applicant:  Susan  P.  Rust.  Stewardship 
Ser\-ires.  San  Antonio.  Texas. 

The  applic:ant  requests  a  permit  to 
include  take  activities  for  the  golden- 
checked  warbler  [Dendroica 
chrysoparia)  and  black-capped  vireo 
[Vireo  atricapiUus)  for  the  purpose  of 
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scinnlifit;  r>'si  mkIi  and  nnhance.nnent  of 
propagation  and  survival  of  tht;  spccins 
as  pr«sr;ribo<l  by  .Service;  rncovtiry 
docunipnts. 

ADDRESSES:  U'ritlun  duta  or  coninunts 
sluMild  bti  submitted  to  tho  A.ssistant 
RogiiHial  Director.  Lcolosif;al  .Services. 
l?.S.  F"ish  and  Wildlife  Service.  P.O.  Box 
IJOti.  Albuquerque.  New  Mexico  8710;t. 
and  must  be  received  by  the  .Assistant 
K{!{^ional  Diret;tor  within  HO  tiays  from 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  a.'i; 
available  for  review,  subject  to  the 
n;quirenients  of  the  Privacy  Act  and 
Freedom  of  Information  .Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
put)lic:ation  of  this  notice.  (.Sect 
ADDRESSES  above.) 
lamfts  \.  Young. 

Acting  Hegional Dirnctor.  lligion  2, 
Alhiiqiifrqiie.  New  Mexico. 
n-K  [)<.(:.  <)■;-'>  Un  lileft  T-2-'lS;  B  4.S  iim! 
BILLING  CODE  4110-5$-M 


National  Park  Service 

Lake  Mead  National  Recreation  Area, 
Arizona  and  Nevada;  Notice  of 
Availability  of  Final  Environmental 
Impact  Statement 

SUMMARY:  Pursuant  to  section  102(2)(f:i 
of  the  National  Environmental  Policy 
Act  of  1969  (P.I..  91-190.  as  amended), 
the  Natiojial  Park  Scr\ice.  Department 
of  Interior,  has  prepared  a  final 
environmental  impact  statement  (FKIS) 
that  describes  and  analyzes  a  proposed 
action  and  four  alternatives  for  burro 
management  within  I>ake  Mead  National 
Recreation  Area  (N'RA),  Mohave  County. 
Arizona,  and  Clark  County,  Nevada 

The  draft  Environmental  hnpact 
Statement  for  Burro  Management  was 
released  for  public  review  on  June  28. 
1994  (59  PR  123).  and  the  public 
comment  period  closed  August  3 1 . 
1994.  During  this  period  written 
comments  were  received.  The  FKIS 
contains  responses  to  the  comments 
received  and  modifications  to  the  text  as 
needed  in  response  to  the  comments 

The  goal  of  the  proposed  action, 
designated  in  tlie  FEIS  as  "Alternative 
B:  Resource  Based  Management",  is  the 
cessation  of  environmental  change 
caused  by  burros,  and  the  protection  of 
the  natural,  cultural,  and  recreational 
resources  of  Lake  Mead  NRA.  If  intends 
to  allow  the  restoration  of  damaged  park 
lands  and  the  protection  and 
preservation  of  native  ecosystems  not 
yet  altered  by  burros.  Burros  would  be 
removed,  using  live-removal  teciiniques. 


fencing,  sterilization  and/or  birth 
control,  from  portions  of  the  park  thai 
have  been  so  si^verely  overutilized  by 
burros  in  the  past  that  habitat  recovery 
is  not  possible  with  any  lovol  of  burro 
use.  Burros  would  also  be  removed 
within  areas  that  have  thniatened. 
endangered,  .sensitive,  or  unique 
resources,  or  where  burros  cau.se  a 
threat  to  public  safety.  Burros  would  noi 
be  allowed  to  expand  into  areas  that  are 
c.urrent'y  burro  free.  Burro  prc.sence 
would  be  tolerated  in  certain  ari^as  ot. 
the  park  where  reducing  the  burro 
populations  to  zero  is  not  prudent  or 
feasible  at  this  time,  due  to  presence  of 
burro  populations  on  adjacent  Bureau  of 
Land  Management  administered  lands, 
few  or  n<m-e.\istent  barriers,  and  the 
lack  of  practical  and  cost  effectivt; 
control  methods  for  these  areas  of  the 
park.  Ixinds  within  the  park  ne;ir  thi: 
Mutldy  Mountains  and  Cold  Butte. 
Nevada  and  Arizona:  portions  of  the    . 
Crand  Wash  not  designated  as  critical 
tortoise  habitat:  and  lands  within  the 
park  south  of  the  Eldorado  |eep  Trail, 
Arizona,  woidd  be  areas  where  burros 
may  nunain.  managed  to  NPS  .standards 
and  pre.scriptions,  in  cooperation  with 
the  Bureau  of  Lancl  Management. 

The  alternatives  under  consideration, 
in  addition  to  the  proposed  action, 
include  "No-Action  or  Status  Quo" 
(which  is  the  continuance  of  the  level  of 
management  that  currently  exists  within 
the  NR.\),  "No  Management  of  Burros '. 
"Managing  a  Population  of  Burros  for 
Pfirpetuity",  and  "Total  Removal  of  All 
Burros"  Major  impact  topics  assessed 
for  the  proposed  action  and  alternatives 
include  natural  re.sources. 
socioeconomic  resources,  cultural 
resourc:t!S.  and  burros. 

SUPPLEMENTARY  INFORMATION:  The  no 
action  period  on  this  final 
environmental  impact  statement  for 
burro  management  will  extend  for  30 
days  after  a  notice  of  it£  availability  is 
published  b;,  the  Environmental 
Protection  .Agency  in  the  Federal 
Register 

Inquiries  about  the  document  should 
be  addressed  to:  Superintendent,  l^ke 
Mead  National  Recreation  Area.  601 
Nevada  Highway,  Boulder  ('ity,  Nevada, 
89005;  or  by  calling  the  park  at  (702) 
293-8949. 

For  copies  of  the  FIIIS,  or  for  further 
mformation.  please  contact  the 
.Superintendent  at  the  above  address  or 
telephone  number.  Copies  of  the 
document  are  available  at  park 
headquarters  and  at  area  libraries. 


Dated:  February  22.  I'lO.i. 
Stanley  T.  Albright. 

lliXidiHil  I):ri;<:t(jr,  Wnstrrn  Htj^iiin 

UK  tkn:.  fI5-519."i  Kilfid  'l-2-'»->;  H.4">  .inij 

BILLING  CODE  4J10-70-P 


Mississippi  River  Coordinating 
Commission  Meeting 

AGENCY:  National  Park  .Service,  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  C'omrnission.  Notice 
of  this  meeting  is  required  luulerthe 
Federal  Advisory  Committtte  .\ct  (Public 
Law  92-463). 

MEETING  DATE  AND  TIME:  Wednesilay. 
April  5.  1995;  6:30  p.m.  to  9:30  p.m. 
ADDRESSES:  Metropolitan  Council 
Chambers.  230  Ea.st  Fifth  Street.  .Saint 
Paul.  Minnesota. 

•  An  agenda  for  the  meeting  will  be 
available  by  March  15.  1995.  from  the 
Superintendent  of  the  Mississippi 
National  River  and  Recreation  .Area  at 
the  address  below.  Public  statements 
about  matters  related  to  the  Mississippi 
National  River  and  Recreation  Area  will 
bo  taken  at  the  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  establi.shed  by  P.I.. 
100-696,  November  18,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Superintendent  )oAnn  Kyral, 
Mi.ssissippi  National  River  and 
Recreation  Area,  175  East  Fifth  Street. 
Suite  418.  .St.  Paul.  MN  55101  (612- 
290-4160). 

Dated:  February  23,  UI05 
William  W.  Scfacnk, 

Hugional  Director 

|KR  Dor.  95-519f.  Filed  ■\-2-^^:  8:45  ami 
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Bid  Sale  of  Property 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
request  for  .sealed  bids  for  the  sale  of 
Cuyahoga  Valley  NRA  Tract  109-38,  aka 
1509  Boston  Mills  Road,  Peninsula. 
Ohio.  Freehold  interest  in  the  property 
is  to  be  conveyed,  including  restrictive 
covenants  attached  to  the  deed.  The 
minimum  acceptable  bid  is  $70,000  plus 
a  5100,00  non-refundable  processing 
fee.  The  fair  market  appraisal  may  be 
inspected  at  Park  Headquarters,  15610 
Vaughn  Road,  Brecksville,  Ohio.  Moni&s 
must  be  submitted  separately  for  the  bid 
and  non-refundable  fee  by  certifiod 


check,  post  office  money  order,  bank 
draft  or  cashier's  check  made  payable  to 
the  United  .State  of  America  for  the  full 
amount  of  the  bid  and  non-refundable 
fee  and  sent  to  Superintendent, 
Cuyahoga  Valley  NRA,  15610  Vaughn 
Road.  Brecksville.  Ohio  44141.  The 
property  will  be  available  for  inspection 
from  2:00  to  4:00  p.m.  on  April  29. 
1995.  Bids  will  be  received  until  2:00 
p.m.  on  May  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  John  P.  Debo,  Cuyahoga 
Valley  National  Recreation  Area.  15610 
Vaughn  Road.  Brecksville,  OH  44141 
(216-526-5256). 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  being  published  in  accordance 
with  36  CFR  1 7.4,  July  1, 1992. 

Ddted:  February  27.  1995 

Roy  F.  Beasley,  fr,. 

Acting  Superintendent,  Cuyahoga  Vallev 
NRA. 

|FR  Doc.  95-5197  Filed  3-2-95;  8:45  am] 

BILLING  CODE  4310-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  399] 

Cost  Recovery  Percentage 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Publication  of  the  Cost  Recovery 
Percentage  for  1995. 

SUMMARY:  The  provisions  of  49  U.S.C. 
10709(d)(5)(A)  require  the  Commission 
to  calculate  an  annual  cost  recovery 
percentage  (CRP),  a  revenue-to-variable 
c;ost  (r/vc)  ratio  reflecting  a  hypothetical 
rate  ceiling  that  would  permit  railroads, 
in  the  aggregate,  to  recover  their  costs  of 
doing  business.  If  the  CRP  falls  between 
170%  .<rui  180%,  it  becomes  the 
jurisdictional  threshold  for  determining 
whether  railroad  traffic  is  market 
dominant  and  hence  subject  to 
maximum  rate  regulation.  If  it  exceeds 
180%,  then  the  market  dominance 
threshold  is  set  at  180%.  Because  the 
calculated  CRP  for  1995  exceeds  180%. 
the  jurisdictional  threshold  applicable 
to  calendar  year  1995  is  180%. 
EFFECTIVE  DATE:  This  decision  is 
effective  .April  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Hasek,  (202)  927-6239:  or  H 
Jeff  Warren.  (202)  927-6243.  jTDD  for 
the  hearing  impaired:  (202)  927-5721  | 
SUPPLEMENTARY  INFORMATION: 
.Additional  information  is  contained  in 
the  C^ommissjon's  decision.  To  purchn.s(> 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  pt;rson  from  Dynamic 


Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue.  N.W.. 
Washington.  DC  20423.  or  telephone 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  such  entities. 
The  purpose  of  our  regulation  is  to 
calculate  the  threshold  revenue-variable 
cost  ratio  for  market  dominance 
determinations  as  required  by  law.  No 
new  reporting  requirements  will  be 
placed  on  the  railroad  industry.  The 
economic  impact  on  small  entities,  if 
any,  will  not  likely  be  significant  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Authority:  49  U.S.C.  10321.  10709;  5 
U.S.C.  553. 

Decided:  February  10,  1995. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen 
Vernon  A,  Williams, 
Secretary 

|FR  Doc.  95-5261  Filed  3-2-95;  8:45  ami 
BILLING  CODE  7035-01-P 

Docket  No.  AB-3  (Sub-No.  121 X)] 

Missouri  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Morris 
and  Dickinson  Counties,  KS 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  verified  notice  under  49 
CFR  Part  1152  Subpart  F—E.\empt 
Abandonments  to  abandon  a  26.57-mile 
rail  line  between  milepost  425.0.  near 
Council  Grove,  and  milepost  451.57, 
near  Herington,  in  Morris  and  Dickinson 
Counties,  KS. 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pimding 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
vears:  and  (4)  the  requirements  at  49 
CFR  1 105.7  (onviroiimcnt-il  report),  49 
CI-R  1 105.8  (historic  report).  49  CFR 
1105  11  and  1152.50(d)(1)  (notice  to 


government  agencies),  and  49  CFR 
1 105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  emplovees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective  April 
2,  1995,  unless  stayed  or  a  statement  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  is  filed.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  statements  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),-  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  '  must  be  filed  by  March 
13,  1995.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  23, 
1995.  An  original  and  10  copies  of  any 
such  filing  must  be  sent  to  the  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  Joseph  D. 
Anthofer.  1416  Dodge  Street.  Rm.  830. 
Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonments 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Commission's. 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  8.  1995.  A 
copy  of  the  E.A  may  be  obtained  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days  ' 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservatirm, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 


■  The  Con;:Tiis>ion  will  grant  a  stay  if  an  n.:>:;;nMi 
diiciiion  un  pn\ironii;«*ntd!  issues  (whether  ralseii 
by  a  parly  or  by  l!io  Coni.T.ission  in  its  indeprniifn: 
lnvesti^;)tion)  ranno!  bi»  mdde  before  the 
exi'.nipt ion's  elfoi.tive  date.  Stf  Exemption  afOu! 
uf-Sr'nirrRr.il  /.;;)»■>.  5  I.C..r..2d  377  (1989).  .^ny 
request  iiu  .i  sl.iv  should  be  filed  as  soon  as  possiiiii- 
«n  thai  the  C  on.mission  may  tuke  appropriate  .n  lioi. 
t)e(ore  tl:e  ex.mp'ion's  effettive  date 

-  Sr^' B\''m;)t  oiPail.Mmnrlonmfnt—fytipr<'  > 
Finii:i  A-ifisl .  4  l.C.C.2ii  104  (19(J7|. 

'  T.he  CIoi'Hiii.-isinn  w:il  aaejit  late-filed  trail  »•*■ 
rftjuesl>  Ml  lor);  .is  !hi-  al>,iiui(>n;rienl  has  not  bcrn 
rf)nsun:r;i.!ted  and  the  aivlnd(lni.^g  railrdad  is 
willir.ij  til  nei;. .tirtie  in  .inre.^ne:!! 
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Decided:  February  28, 1995. 

By  the  Commission,  Daxid  M.  Konschnik. 
Director.  Office  of  Proceeding.*!. 
Vernon  A.  Williams, 
Secretary. 

(FR  Dor.  95-5101  Filed  3-2-93:  8:45  ami 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  t008  of  the 
Controlled  Substances  Import  and 
E.xport  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  January  19.  1995.  Abbott 
Laboratories.  IMP.  Attn:  Plant  Manager. 
U.S.  Highway  301  N..  Rocky  Mount. 
North  Carolina  27801.  made  a  written 
request  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Meperidine  (9230)  a  basic 
class  of  controlled  substance  in 
•Schedule  II. 

The  firm  will  import  the  Meperidine 
to  produce  vials  for  a  patient  controlled 
analgesia  pump. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objection  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  control.  Drug 
Enforcement  Administration.  United 
States  Department  of  justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneou.sly  with  and  independent 
of  the  procedures  described  in  21  CFR 
131 1.42  (b).  (c).  (d).  (c).  and  (f).  As  noted 


in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a).  Qj).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  February  24.  1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  95-5266  Filed  3-2-95:  8:45  amj 

BILLING  CODE  441(M)9-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
constniction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  detiTtninations  in  these  decisions 
of  prevailini;  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Lalior  pursuant  to  the  provisions  of 
the  Davis-Bacorr  Act  of  March  3,  1931. 
as  amended  (4fi  Stat.  1494.  as  ajiicnded. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  clas.ses  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Genera!  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  wLicihever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modificatinns  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  ledcral  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GI'O)  document  entitled 
"CKJneral  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Ai:ts,"  shall  be  the  minimum  paid  by 
contractors  and  sul)Coiitractors  to 
lalionsrs  and  mi.-chanits. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  seli- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  l>e  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  room  S-3014. 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  motlified. 
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10.  1995) 
10.  1995) 

10, 1995) 
10.  1995) 
10,  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 


10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 

10.  1995) 
10,  1995) 
10.  1995) 
10.  1995) 

10.  1995) 


Volume  I 

New  lersey 

NJ950002  (FEB. 

NJ95000:)  (FEB. 
New  York 

NY950010  (FEB. 

NY950015(FEB. 

NY9,50016(FEB. 

NY9.50017  (FEB. 

NY950025  (FEB. 

NY950033  (FEB. 

NY950O39  (FEB. 

NY950041  (FEB. 

NY9.50043  (l-EB. 

NY950045  (FEB. 

NY950060(FEB 

NY950072  (FEB. 

Volume  n 

Ponn.svlvtinia 

PA950004  (FEB. 

PA950035 (FEB. 

PA950051  (FEB. 

PA950054  (FEB. 
Virginia 

VA950015(FEB. 

VA950017  (FEB. 

VA950080  (FEB. 

VA950O65  (FEB. 
West  Vir;ginia 

VV'V950002  (ft:b. 

Volume  III 
None 

Volume  IV 

Indiana 

IN950(H)4  (R'.B.  10.  1995) 

Volume  V 

kivva 

IA950004  (FEB.  10. 1995) 

1A9,'>0016  (FEB.  10.  1995) 

IA950031  (FEB.  10. 1995) 
Kansas 

KS03()009  (FEB.  10.  1995) 

Volume  VI 

Anzona 

AZ950001  (FEB.  10,  1995) 

AZ9.50002  (FEB.  10.  1995) 

AZ950011  (FEB  10,1995) 

AZ9.50012  (FEB.  10.  1995) 

AZ9.50013(FEB.  10. 1995) 

AZ950014  (FEB.  10.  1995) 

AZ9:>0()15  (FEB.  10,  1995) 

.^Z^50016  (FEB.  10.  1995) 

AZ950017 (FEB. 10.  1995) 
Ojliforniii 

CA950001  (FEB.  10.  1995] 

rA950002  (FEB.  10,  1995) 

CA950004  (FEB.  10,  1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 


Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  This  24lh  Day 
of  February  1995. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations 
[FR  Doc.  9.5-5057  Filed  3-2-95;  8:45  ami 

BILLING  CODE  4510-Z7-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

>lame: Sptxial  Emphasis  Panel  in 
Eltfmeritary.  Secondar>'  and  Informal 
Eiluc  ntion  ('59). 

Datis  and  Times:  Mnrch  30  and  31. 19M5 
from  8:30  a.m.  to  5:00  p.m. 

rhre:  Holiday  Inn.  4610  N.  Fairfax  Drivf . 
.•\rlington.  VA. 

Typir  of  Meeting:  Closed. 

Contact  Person:  Dr.  Hyman  Field.  Sc.f.tioii 
Head.  Division  of  Elementary,  .Secondar>-  Hnd 
Informal  Et\^<  Jtion.  room  885.  National 
ScitMice  Founiiation.  4201  Wilson  Blvd. 
Arlington,  VA  22230,  Tel:  (703)  30&-1620. 

Purpose  of  Meeting:  To  propose  advir.e  and 
ret  ommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:To  review  and  ev.iluate  Infonnal 
Scienf  e  Education  proposals  a";  p.irt  of  thf? 
sek-ction  process  for  awards. 

Hoasonfor  Closing:  The  proposals  bring 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
tec Imical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(f ). 
the  Government  in  the  Sunshine  Act. 

Dated:  February  28,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-5303  Filed  3-2-95;  8:45  ami 
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Special  Emphasis  Panel  in  Elementary, 
Seconda.'y  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Elementary,  Secondar>'  and  Infonnal 
Education  (#59) 

Dates  and  Times:  March  13  and  14.  1995 
from  8:30  a.m.  to  5K)0  p.m. 

Place:  8th  Floor.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Donald  E.  Jones. 
Program  Officer.  Division  of  Elcmentarj-. 
Secondary  and  Informal  Education.  Room 
885.  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230.  Tel: 
(703)  306-1620. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  conc-erning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda;  To  review  and  evaluate  Small 
Business  Innovative  Research -(SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  asso<;iated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c). 
the  Government  in  tiie  Sunshine  Art 

Dated:  February  28.  1995. 
M.  Rebecca  Winkler, 
Committtf  Management  Offictr. 
[FR  Doc.  95-5302  Filed  3-2-95:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-281] 

Virginia  Electric  and  Power  Company; 
Surry  Power  Station,  Unit  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-37.  issued  to  V'irginia  Electric  and 
Power  Company  (the  licensee),  for 
operation  of  the  Surrv  Power  Station. 
Unit  No.  2  (SPS2)  located  in  Surry 
County,  Virginia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environment  issues  related  to  the 
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licensee's  application  of  Februar\'  14. 
1995.  The  proposed  action  would 
exempt  the  licensee  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.l.(a),  to  the 
extent  that  a  one-time  interval  extension 
for  the  Type  A  test  (containment 
integrated  leak  rate  test)  by 
approximately  15  months  from  the 
February  1995  refueling  outage  to  the 
May  1996  refueling  outage  would  be 
granted. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  February  1995  refueling 
outage  to  the  May  1996  refueling  outage, 
thereby  saving  the  cost  of  performing 
the  test  and  eliminating  the  test  period 
from  the  critical  path  time  of  the  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemption,  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  NRC 
staff  also  notes  that  the  containment  is 
maintained  at  a  subatmospheric 
pressure  which  provides  a  means  for 
continuously  monitoring  potential 
containment  leakage  paths  during 
power  operation.  The  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Surry  Power  Station, 
Unit  No.  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the 
Virginia  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  14,  1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
N\V.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Swem  Library.  College  of  William  and 
Mary,  Williamsburg.  Virginia  23185. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 

Richard  P.  Croteau, 

Acting  Director  Project  Directorate  U-2. 
Division  of  Reactor  Projects — ////.  Office  of 
Xuclear  Reactor  Regulation. 

(FR  Doc.  95-5358  Filed  3-2-95;  8:45  ami 
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Licensing  Support  System  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel 
(LSSARP)  will  hold  its  next  meeting  on 
March  22  and  23,  1995,  at  the 
Department  of  Energy's  Yucca  Mountain 
Site  Characterization  Project  Office, 
room  450,  Bank  of  America  Building, 
101  Convention  Center  Drive,  Las  Vegas, 
Nevada.  The  entire  meeting  will  be  open 
to  the  public  pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463,  86  Stat.  770-776). 
AGENDA:  The  meeting  will  be  held  from 
1:00  p.m.  to  5:00  p.m.  on  Wednesday, 
March  22  and  fi-om  9:00  a.m.  to  4:3o' 
p.m.  on  Thursday,  March  23,  1995.  The 
agenda  will  consist  of  briefings  and 
discussions  on  the  following  topics: 

1.  Header  Working  Group  Update. 

2.  Technical  Working  Group  Report 
on  Review  of  LSS  Requirements 
Document. 

3.  Current  LSS  Activity  at  IXDE. 

4.  Inclusion/Exclusion  Criteria  for 
DOE's  Records  Management  System. 

5.  Location  of  the  LSS  Facility. 

6.  Topic  Selection  for  Use  of  LSS  on 
Pilot  Project  Basis. 

7.  Progress  Toward  Development  of 
an  NRC/DOE  Memorandum  of 
Agreement. 

8.  Comments  Received  on  Draft 
Participant  Compliance  Document. 

9.  Future  Meeting  Schedule. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
established  the  LSSARP  in  1989  to 
provide  advice  and  recommendations  to 
the  NRC  and  to  the  Department  of 
Energy  (DOE)  on  topics,  issues,  and 
activities  related  to  the  design, 
development  and  operation  of  an 
electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  will  contain 
information  relevant  to  the 
Commission's  future  licensing 
proceeding  for  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste.  Membership  on  the  Panel 
consists  of  representatives  of  the  State  of 
Nevada,  Nye  County,  Nevada,  a 
coalition  of  effected  units  of  local 
Government  in  Nevada,  the  National 
Congress  of  American  Indians,  a 
coalition  of  organizations  representing 
the  nuclear  industry,  DOE,  NRC  and 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 

FOR  FURTHER  INFORMATION  CONTACT: 
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John  C.  Hoyle.  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555:  telephone  301- 
415-1969. 

PUBLIC  PARTICIPATION:  Interested  person.s 
may  make  oral  prnsentations  to  the 
Panel  or  file  written  statements. 
Requests  for  oral  presentations  should 
bo  made  to  the  contact  person  listed 
hfilow  as  far  in  culvance  as  practicable  -m 
that  appropriate  arrangcment.s  can  be 
made. 

Dated:  February  27.  1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Offwttr 
jFR  Doc.  95-5248  Filed  3-2-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35420;  International  Series 
Release  No.  787;  File  No.  SR-Ph!x-95-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  British  Pound  Strike  Price 
intervals 

February  27,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( 'Acf'j.i  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  January 
30,  1995,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phix"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  inteni.sted 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  rt^vise  its 
strike  price  policy  respecting  foreign 
currency  options  on  the  British  pound 
by  changing  from  a  S.025  interval  to  a 
$.01  interval  in  the  nearest  three 
expiration  months  and  S.02  in  the  next 
three  nearest  expiration  months,  in 
addition  to  reducing  the  strike  price 
interval  from  2V2  cents  to  1  and  2  cents, 
the  Exchange  also  proposes  to  reduce 
the  strike  price  interval  for  long-term 
British  pound  options,  which  have  12  to 
36  months  until  expiration.^  from  $.05 


'15  1I.S.C.  §78s(b)ll)(19H81. 

n?  CFR  240.19b-4  (1993). 

'  .Sec  Phix  Rule  1012(a)(ii).  Sec  also  Securities 
E.xch,inge  Act  Release  No.  30672  [May  6,  1992).  57 
FK  20'i46  (May  13,  1992)  (File  No  SK-Phlx.i91-30) 


to  $.1)4.  TJie  strike  price  interval 
applicable  to  long-term  foreign  currency 
oj)tions  is  determined  by  doubling  the 
strike  price  interval  of  regular  options 
(12  iuonths  or  less  until  expiration).  The 
text  of  the  proposed  rule  change  is 
;tviiilable  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Commissioii. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  tlie  Commissiuu.  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  i:hange.  The  te.xt  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  E.xchange  has  prepared  summaries, 
set  forth  in  Section  (.A).  (B),  and  (C:) 
below,  of  the  most  significant  aspects  of 
sui:h  statements. 

lAI  Self-Flegulator}'  Organization 's 
Statement  of  the.Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Huh 
Change 

The  E.xchange's  strike  price  interval 
policies  arc  administered  pursuant  to 
Rule  1012,  Series  of  Options  Open  for 
Trading.  Currently,  British  pound 
options  are  listed  at  2V2  cent  intervals: 
long-term  options  are  listed  at  5  cent 
intervals.  Pursuant  to  Phix  Rule  1012. 
six  expiration  months  are  currently 
li.sted  in  regular  foreign  currency 
options,  with  one,  two,  three,  six.  nine, 
and  twelve  months  until  expiration. 
Additionally,  two  long-term  options  an; 
c:urrenl!y  listed  (in  June  and  December) 
with  18  and  24  months  until  expiration. 
Fluctuations  in  the  spot  price  of  the 
British  pound  result  in  additional 
listings  at  2'/^  cent  intervals. 

The  Exchange  proposes  to  revise  its 
strrko  price  policy  respecting  foreign 
currency  options  on  the  British  pound 
by  changing  from  a  $.025  intt^rval  to  a 
S.Ol  interval  in  the  nearest  three 
expiration  months  and  $.02  in  the  next 
three  nearest  expiration  months.  In 
addition  to  reducing  the  strike  price 
interval  frn'n  ZVz  cents  to  1  and  2  cents, 
the  Exchange  also  proposed  to  reduce 
the  strike  price  inten,  al  for  long-term 
British  pound  options,  which  have  12  to 
36  months  until  expiration,  from  $.05  to 
S.04.  The  purpose  of  the  proposed  rule 
change  is  to  respond  to  changes  in  the 
world-wide  market  marketplace  for  the 
British  pound.  The  Exchange  notes  that 
lower  volatility  respecting  the  British 
pound  had  created  a  customer  need  for 
narrower  strike  price  intervals.  Lower 
volatility  signifies  less  movement  in  the 
currency  such  that  it  currently  trades  in 
a  more  narrow  range,  perhaps  without 
moving  to  the  next  (2V2  cent)  strike 


prits!  interval.  The  Exchange  notes  that 
the  strike  price  interval  for  a  non- 
volatile foreign  currency  opticm, 
including  the  British  Pound,  has 
previously  been  decreased. •• 

In  addition,  the  Exchange  seeks  to 
remain  competitive  and  consistent  with 
the  contract  terms  applicabh;  to  foreign 
currency  futures  and  ojjtions  on  such 
futures  traded  on  the  Chicago 
Mercantile  Exchange  ("CME '). 
Recently,  the  CME  determined  to  list 
certain  options  on  British  pound  futures 
(the  three  near  months)  at  $01  intervals. 

The  Exchange  believes  that  the 
{)r()pused  reduction  in  the  strike  price 
interval  should  provide  investors  and 
tradrrs  of  British  pound  options  with 
the  ability  to  more  closely  tailor 
investment  and  hedging  strategies  to 
British  pound  trading  levels  and 
movement.  Accordingly,  the  E.vchange 
b<:lieves  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5).  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  by  inablitig 
more  effective  management  of  foreign 
currency  risk  respecting  the  British 
poimd. 

(Bl  Sflf-Regulaton-  Organization 's 
Statement  on  Burden  on  Comprtitiuii 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(CI  Self -Regulator}-  Organization 's 
Statement  on  Comments  on  tht^ 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  tlie  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  con.sents.  the  Commission 
will: 

[A]  By  order  approve  such  proposfd  mie 
c:hange.  or  (B)  Institute  proceed ing-;  to 


*  Src  r.g..  Securities  Exchange  Act  Rfloa.se  Nos. 
2.if.85  (May  10.  1988).  53  FR  17534  (May  17.  19B8I 
(French  franc  from  S.05  to  S.025  strike  price 
iiiter\als)  (File  No.  SK-Phlx-86-14).  and  24103 
(February-  13.  1987).  52  FR  5605  (February  25.  1987) 
(British  Pound  from  S.05  to  S.025  strike  (trice 
intervals)  (File  No.  SR-Phix-86-14). 
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determine  whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-06 
and  should  be  submitted  by  March  24. 
1995. 

For  the  Commission,  by  the  Division  ot 
Market  Regiiiation.  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary: 
[FR  Doc.  95-5276  Filed  3-2-9.5;  8M5  am) 
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[Release  No.  35-26237] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(••Act") 

February  24. 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ane  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 


March  20. 1995.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
deciarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation,  et  al.,  (70-8105) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana, 
a  registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary 
company,  Entergy  Enterprises.  Inc. 
("Enterprises"),  Three  Financial  Centre, 
Little  Rock.  Arkansas,  have  filed  an 
application-declaration  under  sections 
6la),  7.  9(a).  10,  12(b),  13(b).  32  and  33 
of  the  Act  and  rules  45,  53.  87,  90  and 
91  thereunder. 

Entergy  proposes  through  December 
31,  1997  to  invest  up  to  $350  miUion  in 
Enterprises  for  its  use  in  providing 
preliminary  development  activities, 
consulting  services,  management  and 
administrative  support  services, 
operations  and  maintenance  services 
and  engaging  in  certain  related 
transactions. 

Pursuant  to  Commission  orders,  dated 
)anuarv  11, 1983  (HCAR  22818),  January 
13,  1984  (HCAR  No.  23200),  January  15, 
1985  (HCAR  23569),  July  25,  1991 
(HCAR  No.  25353),  July  13.  1992  (HCAR 
No.  25580),  and  September  3,  1992 
(HCAR  No.  25617),  Enterprises  was 
organized  and  has  been  engaged  in  the 
analysis  and  development  of  various 
investment  opportunities  for  the  Entergy 
system,  as  well  as  the  marketing  of 
management,  operating,  technical  and 
training  expertise  developed  by  Entergy 
system  companies  to  nonaffiiiates.'  The 


'  17  OR  200.30-3(8)(12)  (1994). 


'The  Entergy  system  consists  of  Entergy  and  (1) 
five  retail  electric  public-utility  subsidiary 
companies.  Arkansas  Power  &  Light  Company.  Gulf 
States  Utilities  Company,  Louisiana  Power  &  Light 
Company.  Mississippi  Power  &  Light  Company  and 
New  Orleans  Public  Service  Inc.  (collectively, 
"System  Operating  Companies"),  (2)  a  wholesale 
generating  company  thai  sells  [>ower  to  the  System 
Operating  Companies,  System  Energy  Resources. 
Inc.  ("System  Entergy").  (3)  a  wholesale  generating 
company  that  sells  power  to  nonaffiliates.  Entergy 
Power.  Inc.,  (4)  a  service  company  subsidiary, 
Entergy  Services.  Inc.  ("ESI").  (5)  a  nuclear 
management  service  company.  Entergy  Operations. 
Inc.  ("EOI"),  (6)  Enterprises.  (7)  a  fuel  supply 
company.  System  Fuels,  Inc.  ("SFI"),  (8)  an  energy 
management  ser\'ices  company.  Entergy  .Systems 


Commission  also  authorized  Enterprises 
to  form  an  energy  management  service 
company,  Entergy  Systems  and  Service, 
Inc.  (HCAR  No.  25718,  December  28, 
1992)  and  to  provide  certain  consulting 
services  to  affiliated  utilities  in 
Argentina  (HCAR  Nos.  25705  and 
25706,  December  14,  1992). 

As  part  of  a  restructuring  plan, 
Entergy  entered  into  a  series  of 
agreements  ("Settlement  Agreements") 
with  four  of  its  five  retail  rate  regulators, 
the  .Arkansas  Public  Service 
Commission,  the  Council  of  the  City  of 
New  Orleans,  the  Louisiana  Public 
Service  Commission  and  the  Mississippi 
Public  Service  Commission 
concerning.'  in  part,  transfer  pricing  for 
the  provision  of  services  and  other 
affiliate  transactions  between  Entergy 's 
regulated  utilities  ^  and  Entergy's 
nonutility  businesses.  Entergy  has  filed 
an  Application-Declaration  seeking  the 
Commission's  approval  under  the  Act  to 
implement  provisions  of  the  Settlement 
Agreements  (S.E.C.  File  No.  70-8529). 

Pursuant  to  the  initial  order  of  the 
Commission  issued  in  this  File  (HCAR 
No.  25848  (dated  July  8,  1993)  (the 
"Order")),  Enterprises  is  currently 
authorized,  and  proposes  to  continue,  to 
conduct  preliminary  development 
activities  ("Preliminary  Development 
Activities')  related  to  possible 
investments  by  Entergy.  Enterprises' 
Preliminary  Development  Activities 
may  include:  (1)  Project  due  diligence 
and  design  review;  (2)  marketing 
studies;  (3)  investigating  sites;  (4) 
research,  preliminary  engineering  and 
licensing  activities;  (5)  applying  for 
required  permits  and  regulatory 
approval;  (6)  acquiring  options  and 
rights;  (7)  drafting,  negotiation  and 
execution  of  contractual  commitments 
with  owners  of  existing  facilities; 
governmental  authorities,  equipment 
vendors,  construction  firms,  power 
purchasers,  thermal  energy  users  and 
other  project  participants;  (8) 
negotiation  of  financing  commitments 
with  lenders  and  equity  co-investors 
(including  the  provision  of  guarantees 
and  other  credit  enhancements);  (9) 
legal,  accounting  and  financial  analysis; 


and  Service.  Inc..  (9)  two  companies  formed  to  own 
Entergy's  interests  in  certain  Argentine  utility 
companies.  Entergy  S..A.  and  Entergy  Argentina 
S.A..  and  (10)  various  direct  and  indirect  subsidiary 
companies  of  Entergy  formed  to  own  Entergy's 
interests  in  "eligible  facilities"  within  the  meaning 
of  Section  33  of  the  .Act. 

'The  System  Operating  Companies'  retail  rate 
regulator  in  Texas  is  precluded  from  agreeing  to  the 
terms  of  the  Settlement  Agreements  because  Texas 
has  regulations  governing  afHliate  transactions. 

'  "Regulated  utility"  includes  the  system's  five 
utility  companies.  System  Energy,  EOI,  ESI,  SFI. 
and  any  similar  subsidiary  Entergy  may  create  in 
the  future! 


(10)  preparing  and  submitting  bids  and 
proposals;  and  (11)  any  other  activities 
necessary  to  identify  and  analyze 
investment  opportunities. 
Enterprises  would  continue  its 
,  Prehminary  Development  Activities 
with  respect  to  potential  investments  by 
Entergy  in  the  following  types  of 
businesses  and  activities  (hereinafter, 
"Permitted  Investments"):  (1)  exempt 
wholesale  generators  C'EWGs")  and 
foreign  utility  companies  ('•FUCOs") 
under  the  Act;  (2)  qualifying  facilities 
("QFs")  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA");  (3)  non-exempt 
domestic  and  foreign  generation, 
transmission  and  distribution  facilities, 
including  but  not  limited  to  "inside  the 
fence"  generating  projects  and  other 
power  production  facilities,  provided, 
however,  that  any  nonexempt  domestic 
facility  would  be  part  of  the  integrated 
utility  system;  (4)  technologies  relating 
to  energy  efficiency;  (5)  the 
development  of  alternative  energy 
sources;  and  (6)  other  exempt  or 
nonutility  business  investments 
permissible  under  the  Act.  Except  with 
respect  to  investments  in  EWGs,  FUCOs 
and  any  other  Permitted  Investment  for 
which  Commission  approval  is  not 
required  under  the  Act  or  rules 
thereunder,  neither  Entergy  nor 
Enterprises  would  make  any  Permitted 
Investment  without  obtaining  further 
Commission  approval.  In  addition,  the 
financing  of  any  such  Permitted 
Investment  would,  to  the  extent 
jurisdictional,  be  subject  to  further 
Commission  authorization. 

The  Order  also  authorizes  Enterprises 
to  provide  various  consulting  services 
("Consulting  Services")  to  honassociate 
companies  in  the  areas  of  electric  power 
generation,  transmission  and 
distribution  and  operations  ancillary 
thereto.  Enterprises  proposes  to 
continue  to  provide  such  Consulting 
Services  to  nonassociate  companies. 
The  Consulting  Services  may  include: 
(1)  Management  expertise,  such  as 
strategic  planning,  organization,  policy 
matters  and  management  services;  (2) 
technical  expertise,  such  as  design 
engineering,  availability  engineering, 
construction  management  planning  and 
procedures,  and  financial,  system  and 
operational  planning;  (3)  operating 
expertise,  particularly  with  respect  to 
generating,  transmission  and 
distribution  facilities;  (4)  environmental 
expertise,  such  as  environmental 
licensing  and  compliance,  negotiation  of 
permits  and  environmental  planning;  (5) 
training  expertise,  particularly  in  the 
areas  of  operations  and  management;  (6) 
technical  and  procedural  resources, 
such  as  are  embedded  in  computer 
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systems,  programs  and  manuals;  (7)  fuel 
procurement,  delivery  and  storage 
expertise;  (8)  expertise  related  to 
marketing  and  brokering  of  power 
resources;  and  (9)  expertise  relating  to 
demand  side  management  or  other 
energy  management  services. 
Enterprises  also  would  continue  to 
market  expertise  in  the  bulk  power 
business  of  its  associate  company, 
Entergy  Power  Inc.,  including:  (1) 
Management  services  related  to 
generating  projects,  transmission 
facilities  and  thermal  energy  facilities, 
particularly  in  the  areas  of  strategic 
planning,  feasibility  studies,  and  policy 
and  organizational  matters;  (2)  technical 
services  related  to  such  projects  and 
facilities,  particularly  in  the  areas  of 
design,  engineering,  procurement  and 
construction;  and  (3)  training  services 
related  to  such  projects  and  facilities, 
particularly  in  areas  of  operations  and 
maintenance.  Enterprises  also  proposes 
to  provide  Consulting  Services  to 
associate  companies,  including 
associate  EWGs.  FUCOs  and  QFs. 
Enterprises  will  not,  without  further 
authorization  from  the  Commission, 
provide  Consulting  Services  to  Retail 
Electric  Companies. 

The  Order  also  authorizes  Enterprises 
to  provide,  and  Enterprises  proposes  to 
continue  to  provide,  certain 
management  and  administrative  support 
services  to  associate  companies  which 
are  not  Retail  Electric  Companies. 
Administrative  services  consist  of 
corporate  and  project  development  and 
planning,  portfolio  management,  and 
administrative  services,  including  legal, 
financial,  accounting  and  internal 
auditing  ("Administrative  Services"). 
Enterprises  would  continue  to  charge  its 
associate  companies  for  the  fully 
allocated  direct  and  indirect  cost  of 
services  provided,  determined  in 
accordance  with  Rules  90  and  91  under 
the  Act.  Enterprises  also  would 
continue  to  utilize  a  project-based 
accounting  system  to  account  properlv 
for  and  allocate  the  cost  of  providing 
such  services  to  its  associate  companies. 
The  Commission  reser\'ed  jurisdiction 
in  its  Order  over  Enterprises'  provision 
of  Administrative  Services  to  associate 
companies  that  are  EWGs  or  FUCOs 
under  Sections  32  and  33,  respectively, 
of  the  Act.  The  Commission  adopted 
final  rules  in  September  1993 
concerning  investments  in  EWGs 
(HCAR  No.  25886)  (September  3,  1993). 
and  Entergy  and  Enterprises  state  that 
they  are  in  compliance  with  such  rules. 
In  addition,  Entergy  and  Enterprises 
agree  to  comply  with  the  terms  and 
conditions  of  all  applicable  rules  under 
the  Act  relating  to  the  provision  of 
services  to  EWGs  and  FUCOs,  including 


without  limitation  Rule  87  as  it  may  be 
amended.  Accordingly.  Entergy  and 
Enterprises  request  the  Commission  to 
release  jurisdiction  over  the  provision  of 
Administrative  Services  by  Enterprises 
to  associate  companies  that  are  EWGs 
and  FUCOs. 

Enterprises  also  proposes  to  offer 
directly  or  indirectly  through  one  or 
more  special  purpose  subsidiary 
companies  of  Entergy  or  Enterprises 
("O&M  Sub"),  various  operations  and 
maintenance  services  ('•O&M  Services") 
to  developers,  owners  and  operators  of 
domestic  and  foreign  power  projects, 
including  power  projects  that 
Enterprises  may  develop  on  its  own  or 
in  collaboration  with  third  parties.  O&M 
Services  would  include  development, 
engineering,  design,  construction  and 
construction  management,  pre- 
operational start-up,  testing  and 
commissioning,  long-term  operations 
and  maintenance,  fuel  procurement, 
management  and  supervision,  technical 
and  training,  administrative  support, 
and  any  other  managerial  or  technical 
services  required  to  operate  and 
maintain  electric  power  facilities. 

Enterprises  would  provide  the  O&M 
Services  using  its  own  workforce  and 
the  personnel  and  resources  of  the 
Retail  Electric  Companies  obtained 
pursuant  to  the  Service  Agreements 
with  such  companies,  as  they  may  be 
amended  by  order  of  the  Commission. 
Under  the  terms  of  the  Settlement 
Agreements,  the  Retail  Electric 
Companies  would  be  reimbursed  for  the 
fully  allocated  cost  of  any  services 
provided  to  Enterprises  or  any  O&M 
Sub,  plus  5%.  O&M  Subs  would  be 
domestic  or  foreign  corporations, 
partnerships  or  other  entities 
(depending  upon  the  legal  and 
regulatory  requirements  of  a  particular 
project).  Enterprises  will  provide 
information  to  the  Commission 
concerning  the  formation  of  an  O&M 
Sub  that  is  not  an  EWG  or  FUCO.  and 
will  represent  that  no  Retail  Electric 
Company  has  subsidized  the  operations 
of  Enterprises  or  any  O&M  Sub  and  that 
any  transfer  of  personnel  from  any 
Retail  Electric  Company  to,  and  the 
rendering  of  O&M  Ser\'ices  by. 
Enterprises  or  the  O&M  Sub  are  in 
compliance  with  applicable  rules, 
regulations  and  orders  of  the 
Commission.  Enterprises  proposes  to 
provide  Consulting  Services  and  O&M 
Services  to  its  nonassociate  and 
associate  companies  (e.xcluding  the 
Retail  Electric  Companies)  at  fair  market 
prices.  In  this  respect.  Enterprises 
requests  an  exemption  pursuant  to 
Section  13(b)  of  the  Act  from  the 
requirements  of  Rules  90  and  91 
thereunder,  provided  one  or  more  of  the 
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following  conditions  are  satisfied  with 
respect  to  associate  companies: 

(1)  An  associated  power  project  is  an  E\VG 
or  a  FUCO  which  derives  no  part  of  its 
income,  directly  or  indirectly,  from  the 
generation,  transmission,  or  distribution  of 
electric  energy  for  sale  within  the  United 
States: 

(2)  An  associated  f)ower  project  is  an  EVVG 
which  sells  electricity  at  market-based  rates 
which  have  been  approved  by  the  Federal 
Energy  Regulatory  Commission  ("FERC")  or 
the  appropriate  state  public  utility 
commission,  provided  that  the  purchaser  is 
not  a  Retail  Electric  Company; 

(3)  An  associated  power  project  is  a  QF 
which  sells  electricity  exclusively  at  rates 
negotiated  at  arm's  length  to  one  or  more 
industrial  or  conmiercial  customers 
purchasing  such  electricity  for  their  use  and 
not  for  resale,  and/or  to  an  electric  utility 
company,  other  than  a  Retail  Electric 
Company,  at  the  purchaser's  "avoided  cost" 
determined  in  accordance  with  the 
regulations  under  PURPA;  or 

(4]  An  associated  power  project  is  an  EVVG 
or  a  QF  that  sells  electricity  at  rates  based 
upon  its  cost  of  service,  as  approved  by  FERC 
or  any  state  public  utility  commission  having 
jurisdiction,  provided  that  the  purchaser  of 
such  electricity  is  not  a  Retail  Electric 
Company. 

Enterprises  also  proposes  to  continue 
to  market  and  license  to  nonaffiliated 
third  parties  intellectual  properties 
developed  by  Entergy  system 
companies.  The  Settlement  Agreements 
provide  that  if  a  nonutility  business 
markets  a  product  that  was  developed 
by  a  Retail  Electric  Company  and  is 
actually  used  by  a  Retail  Electric 
Company,  all  profits  on  the  sale  of  the 
product  shall  be  divided  evenly 
between  the  Retail  Electric  Company 
responsible  for  developing  the  product 
and  the  nonutility  business  responsible 
for  marketing  the  product  after 
deducting  all  incremental  costs 
associated  with  making  the  product 
available  for  sale,  including  all  costs  of 
marketing  the  product.  However,  in  the 
event  that  a  product  developed  by  a 
Retail  Electric  Company  to  be  used  in  its 
utility  business  is  not  actually  so  used, 
and  subsequently  is  marketed  by  a 
nonutility  business  to  third  parties,  such 
Retail  Electric  Company  shall  be 
entitled  to  recover  all  of  its  costs  to 
develop  the  product  before  any  profits 
from  marketing  shall  be  divided. 

Entergy  proposes,  through  December 
31, 1997^  to  invest  up  to  $350  milhon 
in  Enterprises  (and  continuing  beyond 
December  31,  1997  in  accordance  with 
the  terms  of  any  debt  incurred  or 
guarantee  issued  prior  to  such  date)  in 
connection  with  Enterprises'  authorized 
business  activities.  Entergy's 
investments  in  Enterprises  may  take  the 
form  of:  (1)  Additional  purchases  of 
Enterprises'  common  stock,  no  par 


value,  for  a  purchase  price  of  $1,000  per 
share;  (2)  capital  contributions;  (3)  loans 
(and  the  conversion  of  any  such  loans 
to  capital  contributions);  and  (4) 
guarantees  of  indebtedness  or  other 
obligations  incurred  by  Enterprises  or 
its  associate  companies.  Any  loans  to 
Enterprises  by  Entergy  would  mature  no 
later  than  December  31,  2004,  and 
would  bear  interest  at  a  rate  not  to 
exceed  the  prime  rate  in  effect  on  the 
date  of  the  loan  at  a  bank  designated  by 
Entergy. 

Entergy  and  Enterprises  also  request 
authority  through  December  31, 1997,  to 
issue  guarantees  in  an  aggregate  amount 
that,  when  added  to  investments  in 
Enterprises  and  any  O&M  Sub,  will  not 
exceed  $350  million.  Guarantees  may  be 
required  for  Enterprises'  Preliminary 
Development  Activities,  which  might 
include  undertaking  reimbursement 
obligations  or  acting  as  surety  on  bonds, 
letters  of  credit,  evidences  of 
indebtedness,  equity  commitments, 
performance  and  other  obligations. 
Guarantees  may  also  be  required  for 
Enterprises  other  business  activities  or 
to  satisfy  the  requirements  of  lenders 
and  other  project  participants  under 
financing  documents  and  other 
agreements  to  which  Enterprises,  an 
O&M  Sub  or  another  associate  company 
of  Entergy  (other  than  a  Retail  Electric 
Company)  becomes  a  party.  The  terms 
and  conditions  of  guarantees  would  be 
established  at  arm's  length  based  upon 
market  conditions. 

Entergy  and  Enterprises  also  request 
authorization  through  December  31, 
1997  to  organize  and  prbvide  funding  to 
O&M  Subs,  through  any  one  or 
combination  of:  (1)  Purchases  of  capital 
stock;  (2)  capital  contributions;  (3) 
loans;  or  (4)  guarantees  of  the  securities 
or  other  obligations  of  an  O&M  Sub. 
Any  investments  in  an  O&M  Sub  would 
be  included  in  the  $350  million 
investment  authority  requested  by 
Entergy. 

Enterprises  would  use  the  proceeds 
from  Entergy's  investments  to:  (1) 
Provide  working  capital  in  connection 
with  Enterprises'  Preliminary 
Development  Activities,  Consulting 
Services,  Administrative  Services,  O&M 
Services,  cmd  other  authorized  business 
activities;  (2)  to  pay  its  associate 
companies  for  services  rendered  to 
Enterprises;  and  (3)  for  other  general 
corporate  purposes.  Entergy  and 
Enterprises  currently  estimate  that 
approximately  $100  million  of  the  $350 
million  of  investment  authority  would 
be  applied  to  meeting  Enterprises' 
foregoing  capital  needs.  Enterprises 
currently  estimates  that,  of  the  proposed 
additional  investments  by  Entergy,  up  to 
$79  million  (but  in  any  case  not  more 


than  $86  million)  would  be  used  for 
Preliminary  Development  Activities, 
and  up  to  $26  million  (but  in  any  case 
not  more  than  $30  million)  would  be 
used  for  Administrative  Services.  None 
of  the  funds-will  be  used  to  acquire 
securities  or  an  interest  in  the  business 
ofanEWG,  FUCO,orQF. 

Columbus  Southern  Power  Company, 

(70-8573) 

Columbus  Southern  Power  Company 
("CSPCo"),  215  North  Front  Street, 
Columbus,  Ohio  43215,  Kentucky  Power 
Company  ("KPCo"),  1701  Central 
Avenue,  P.O.  Box  1428,  Ashland, 
Kentucky  41101  and  Ohio  Power 
Company  ("OPCo"),  301  Cleveland 
Avenue,  S.W.,  Canton,  Ohio  44702 
(collectively,  the  ("Companies"), 
electric  utility  subsidiary  companies  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  have 
filed  an  application-declaration  under 
Sections  6(a),  7,  9, 10  and  12(b)  of  the 
Act  and  Rules  45  and  54  thereunder. 

The  Companies  propose  to  issue  and 
sell  Junior  Subordinated  Debentures 
("Debentures")  through  December  31, 
1997.  Each  series  of  Debenture  will 
mature  in  not  more  than  50  years  in 
aggregate  principal  amounts  of  up  to  the 
following:  (1)  $80  million  for  CSPCo;  (2) 
$65  million  for  KPCo;  and  (3)  $90 
million  for  OPCo.  The  Debentures  may 
be  sold  by  competitive  bidding  or 
through  negotiation  with  underwriters 
or  agents.  The  Debentures  will  be 
offered  for  sale  at  an  initial  public 
offering  price  resulting  in  a  yield  to 
maturity  which  shall  not  exceed  by 
more  than  3.0%  the  yield  to  maturity  on 
United  States  Treasury  bonds  of 
comparable  maturity  at  the  time  of 
pricing  of  the  Debentures.  The 
commission  payable  to  agents  or 
imderwriters  will  not  exceed  3.5%  of 
the  principal  amount  of  the  Debentures 
sold. 

The  Companies  may  have  the  right  to 
defer  payment  of  interest  on  the 
Debentures  for  up  to  five  years. 
However,  the  Companies  may  not 
declare  and  pay  dividends  on  its 
outstanding  stock  if  payments  under  the 
Debentures  are  deferred.  The  payment 
of  principal,  premium  and  interest  on  . 
the  Debentures  will  be  subordinated  in 
right  of  payment  to  the  prior  payment  in 
full  of  its  senior  indebtedness.  The 
Companies  will  agree  to  specific 
redemption  provisions,  if  any,  at  the 
time  of  the  pricing  of  the  Debentures. 

If  the  Companies  determine  that  it  is 
not  advisable  to  sell  the  Debentures 
directly  to  the  public,  each  may 
organize  a  separate  special  purpose 
subsidiary  as  either:  (1)  a  limited 
liability  company  under  the  Limited 


Liability  Company  Act  ("LLC  Act")  of 
the  State  of  Ohio  in  the  case  of  CSPCo 
and  OPCo.  and  of  the  State  of  Kentucky 
in  the  case  of  KPCo  or  of  the  State  of 
Delaware  or  other  jurisdiction 
considered  advantageous  in  the  case  of 
any  of  the  Companies;  or  (2)  a  limited 
partnership  under  the  Revised  Uniform 
Limited  Partnership  Act  of  the  State  of 
Ohio  in  the  case  of  CSPCo  and  OPCo, 
and  of  the  State  of  Kentucky  in  the  case 
of  KPCo  or  of  the  State  of  Delaware  or 
other  jurisdiction  considered 
advantageous  in  the  case  of  any  of  the 
Companies  ("Special  Purpose 
Subsidiar}'").  In  the  event  that  any 
Company  organizes  its  Special  Purpose 
Subsidiary  as  a  limited  liability 
company,  it  may  also  organize  a  second 
special  purpose  wholly  owned 
subsidiary  under  the  General 
Corporation  Law  of  the  State  of  Ohio, 
the  State  of  Kentucky,  or  the  State  of 
Delaware  or  other  jurisdiction 
("Investment  Sub"),  for  the  purpose  of 
acquiring  and  holding  Special  Purpose 
Subsidiary  common  stock  to  comply 
with  the  requirement  under  the 
applicable  LLC  Act  that  a  limited 
liability  company  have  at  least  two 
members.  If  any  Company  organizes  its 
Special  Purpose  Subsidiary  as  a  limited 
partnership,  it  may  al.so  organize  an 
Investment  Sub  for  the  purpose  of 
acting,  or  may  itself  act,  as  the  general 
partner  of  the  Special  Purpose 
Subsidiary  and  may  acquire,  either 
directly  or  indirectly  through  such 
Investment  Sub.  a  limited  partnership 
interest  in  such  SpciTial  Purpose 
Subsidiary  to  ensure  that  such  Special 
Purpose  Subsidiary  will  have  a  limited 
partner  to  the  t  xtent  rcquinid  by 
applicable  law. 

The  Special  Purpose  Subsidiaries 
propose  to  issue  and  sell  at  any  time  or 
from  time-to-lime,  in  one  or  more  series 
through  December  31, 1997.  preferred 
securities  ("Preferred  Securities"),  up 
to:  (1)  $75  million  aggregate  par  or 
stated  value  or  liquidation  preference  of 
Preferred  Securilie;,.  with  a  par  or  stated 
value  or  liquidation  preference  of  up  to 
SlOO  per  security  in  the  case  ofCSPCo; 

(2)  $60  million  aggregate  par  or  stated 
value  or  liquidation  preference  of 
Preferred  Securities,  with  a  par  or  stated 
value  or  liquidation  preference  of  up  to 
$100  per  security  in  the  case  of  KPCo; 

(3)  $85  million  aggit»gate  par  or  stated 
value  or  liquidation  preference  of 
Preferred  Securities,  with  a  par  or  stated 
\  alue  or  liquidation  preference  of  up  to 
SlOO  uer  security  in  the  case  of  OPCo. 

Each  Company  and/or  its  respective 
Investment  Sub  will  acquire  all  of  the 
common  stock  or  all  of  the  general 
partnership  interests  of  its  Special 
Purpose  Subsidiary  for  an  amount  up  to 


5%  of  the  total  equity  capitalization 
from  time-to-time  of  such  Special 
Purpose  Subsidiary  ("Equity 
Contribution").  Each  Company  may 
issue  and  sell  to  its  Special  Purpose 
Subsidiary  the  Debentures,  at  any  time 
or  from  time-to-time  in  one  or  more 
series  and  such  Special  Purpose 
Subsidiary  will  apply  both  the  Equity 
Contribution  made  to  it  and  the 
proceeds  and  from  the  sale  of  Preferred 
Securities  by  it  from  time-to-time  to 
purchase  the  Company's  Debentures. 
The  payment  rate,  terms,  redemption 
and  other  similar  provisions  of  the 
Preferred  Securities  will  correspond  to 
those  of  the  Debentures  purchased  from 
the  Company. 

Each  Company  may  also  guarantee 
("Guarantee"):  (i)  Payment  of  dividends 
or  distributions  on  the  Preferred 
Securities  of  its  Special  Purpose 
Subsidiary  if  and  to  the  ex-tent  such 
Special  l\irpose  Subsidiary  has  declared 
dividends  or  distributions  out  of  funds 
legally  available  therefor;  (2)  payments 
to  the  Preferred  Securities  holders  of 
amounts  due  upon  liquidation  of  such 
Special  Purpose  Subsidiary^  or 
redemption  of  the  Preferred  Securities 
of  such  Special  Purpose  Subsidiary;  and 
(3)  certain  additional  amounts  that  may 
be  payable  in  respect  of  such  Preferred 
Securities. 

it  is  expected  that  each  Company's 
interest  payments  on  the  Debentures 
issued  by  it  will  be  deductible  for 
federal  income  tax  purposes  and  that  its 
Special  Purpose  Subsidiary  will  be 
treated  as  a  partnership  for  federal 
income  tax  purposes.  If  Preferred 
Securities  are  issued,  any  series  may  be 
redeemable  at  the  option  of  the  Special 
Purpose  Subsidiary  issuing  such  series, 
with  the  consent  or  at  the  direction  of 
the  Company,  at  a  price  equal  to  their 
par  or  stated  value  or  liquidation 
preference  pius  any  accrued  and 
unpaid  dii  idcnds  or  distributions,  upon 
the  occurrence  of  certain  events.  The 
Preferred  Securities  of  any  series  may 
also  be  subject  to  mandatory  redemption 
upon  the  occurrence  of  certain  events. 
Each  Company  may  also  have  the  right 
in  certain  cases  to  exchange  the 
Preferred  Securities  of  its  Special 
Purpose  Subsidiary  for  the  Debentures 
of  the  Company. 

In  the  event  that  any  Special  Purposi- 
Subsidiary  is  required  to  withhold  or 
deduct  certain  amounts  in  connection 
with  dividend,  distribution  or  other 
payments,  it  may  also  have  the 
obligation  to  "gross  up"  such  payments 
so  that  the  holders  of  the  Preferred 
Securities  issued  by  such  Special 
purpose  Subsidiary  will  receive  the 
same  payment  after  such  withholding  or 
deduction  as  they  would  have  received 


if  no  such  withholding  or  deduction 
were  required.  If  any  Special  Purpose 
Subsidiary  is  required  to  pay  taxes  with 
respect  to  income  derived  from  interest 
payments  on  the  Debentures  issued  to  it, 
the  Company  may  be  required  to  pay 
such  additional  interest  on  the 
Debentures  as  shall  be  necessary  in 
order  that  net  amounts  received  and 
retained  by  the  Special  Purpose 
Subsidiary,  after  the  payment  of  such 
taxes,  shall  result  in  its  having  such 
funds  as  it  would  have  had  in  the 
absence  of  sucJi  payment  of  taxes. 

In  the  event  of  any  voluntary  or 
involuntarj'  liquidation,  dissolution  or 
winding  up  of  any  Special  Purpose 
Subsidiary,  the  holders  of  the  Preferred 
Securities  will  be  entitled  to  receive,  out 
of  the  assets  available  for  distribution  to 
its  shareholders  or  partners,  before  any 
distribution  of  assets  to  the  common 
shareholders  or  general  partner  of  the 
Special  Purpose  Subsidiary,  an  amount 
equal  to  the  par  or  stated  value  or 
liquidation  preference  of  such  Preferred 
Securities  plus  any  accrued  and  unpaid 
dividends  or  distributions. 

Each  Company  expects  to  apply  the 
net  proceeds  of  the  Debentures  to  the 
repayment  of  outstanding  short-term 
debt,  for  construction  purposes,  and  for 
other  general  corporate  purposes, 
including  the  redemption  or  other 
retirement  of  outstanding  preferred 
stock  and  senior  securities. 

The  Columbia  Gas  System,  Inc.,  (70- 
8575) 

The  Coluiubia  Gas  System.  Inr . 
(  •Columbia"),  20  Montchanin  Road. 
Wilmington.  Delaware  19807.  a 
registered  gas  utility  holding  company, 
has  filed  a  declaration  under  section 
12(b)  of  the  act  and  rule  45  thereunder. 

Columbia  and  Columbia  Gas 
Transmission  Corporation  ("TCO") 
presently  are  debtors-in-poss-r^^sjim 
under  Chapter  1 1  of  the  U.S.  - 
Bankniptcy  Code  in  U.S.  Bankruptcy 
Court  for  the  District  of  Delaware. 

Columbia  proposes  to  make  a  loan  of 
no  more  than  $4.3  million  to  the 
Employees'  Thrift  Plan  of  Columbia  Gas 
.S\  stem  ("Thrift  Plan").  Columbia  is  the 
plan  sponsor  of  the  Thrift  Plan,  a 
defined  contribution  plan  which  is 
qualified  under  sections  401  (a)  and  (k) 
of  the  Internal  Revenue  Code. 
Columbia's  subsidiary  companies 
( "Subsidiaries")  are  thrift  Plan 
participating  employers.*  whose 


■•  The  participating  etrployf-rs  are  the  Ibllowinf; 
Subsldiarips;  Columbia  CJas  of  Pennsvlvar.ia.  Inc. 
Columliid  Gas  of  ORio.  Inc.  Coij.Tibia  Gas  of 
Mdryiand.  Inc.,  Coiumb-a  Gas  of  Kentucky.  Inc.. 
Co-Timoiiwcdllh  Gas  Services.  Inc..  Columbia  Gulf 
Trar'iini>;^ion  Company.  Columbia  Gas 
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employees,  former  employees  and 
beneficiaries  constitute  the  participants. 
The  Thrift  Plan  is  administered  by  the 
Thrift  Plan  Committee,  which  is 
appointed  by  Columbia's  board  of 
directors  and  which  is  currently 
comprised  of  members  of  senior 
management  of  major  Columbia 
companies,  including  the  distribution 
companies  and  the  transmission 
companies. 

One  of  the  investment  options  under 
the  Thrift  Plan  is  the  Money  Market/ 
Investment  Contract  Fund  ("Fund") 
offered  by  Fidelity  Investments  of 
Boston,  Massachusetts  ("Fidelity").  The 
Fund  includes  a  guaranteed  investment 
contract  ("QIC")  issued  by 
Confederation  Life  Insurance  Company 
of  Canada  ("Confederation  Life").  The 
Confederation  Life  QIC  was  acquired  by 
the  Thrift  Plan  of  January  2, 1990  in  the 
amount  of  $6.5  million. 

On  August  12,  1994,  Canadian 
governmental  authorities  seized 
Confederation  Life.  In  order  to  protect 
Confederation  Life's  U.S.  assets,  the 
Insurance  Commissioner  for  the  State  of 
Michigan  moved  to  seize  all  such  assets. 
At  the  time  Confederation  Life  was 
seized,  a  segregated  subaccount  was 
established  by  the  Thrift  Plan 
Committee  and  the  Thrift  Plan's  trustee 
and  was  frozen  within  the  Fund. 

The  Thrift  Plan  Committee,  which  is 
the  named  fiduciary  as  well  as  Plan 
Administrator  of  the  Thrift  Plan,  has 
considered  various  options  and  has 
recommended  to  the  boards  of  directors 
for  Columbia  and  TCO  that  loans  be 
made  to  the  Thrift  Plan  in  order  to  allow 
Thrift  Plan  participants  access  to  their 
frozen  funds  as  soon  as  practicable. 
Subject  to  the  receipt  of  necessary 
regulatory  and  Bankruptcy  Court 
approvals,  the  boards  of  directors  of 
Columbia  and  TCO  have  considered  the 
Thrift  Plan  Committee's 
recomiiH-ndation  and  approved  loans  to 
the  Thrift  Plan. 

Columbia  proposes  to  make  two  loans 
to  the  Thrift  Plan,  one  to  be  made  by 
Columbia,  subject  to  the  approval  of  the 
Bankruptcy  Court  and  the  Commission, 
and  one  to  be  made  by  TCO,  subject  to 
the  approval  of  the  Bankruptcy  Court."* 
The  total  amount  of  the  loans  would  bo 
S6.8  million,  which  represents  the 
accumulated  value  of  the  frozen 
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Trdn.smission  Corporation.  Columbia  Gds 
Development  Corporation.  Columbia  Nitural 
Resourtps.  Inc..  Columbia  Coal  Ca^ificalion 
Corporation.  Columbia  EnerRV  Services 
( jjrporation.  Columbia  Gas  .System  Sen  iie 
Corporation,  ("olumbia  Propane  Corpor.i'.ion. 
Commonwealth  Propane.  Inc..  TriSt<:r  Ventures 
Corporation  and  Columbia  L.\C  c;orpora;ion. 

■'Columbia  and  TCO  assert  the  TCO"s  loan  is 
exempted  from  Commission  apjirova!  pursuant  ;o 
rule49(rl. 


investment  in  the  Confederation  Life 
GIC,  including  accrued  interest,  as  of 
the  close  of  business  on  August  11, 1994 
(the  date  preceding  the  seizure  of 
Confederation  Life's  assets).  TCO's  loan 
would  be  approximately  $2.5  million, 
and  Columbia's  loan  would  be  no  more 
than  $4.3  million.  The  loans  would  be 
made  unsecured  and  without  interest, 
would  be  evidenced  by  notes  and  would 
be  non-recourse  to  participants  or  assets 
held  in  the  Thrift  Plan.  Repayment  of 
the  loans  would  be  made  only  from  the 
proceeds  received  from  Confederation 
Life  (from  liquidation  and  rehabilitation 
proceedings  or  otherwise),  state 
guaranty  funds,  and  other  sources, 
including  litigation,  in  connection  with 
the  Confederation  Life  GIC.  Should  the 
ultimate  recovery  of  these  funds  from 
Confederation  Life  and  other  sources  be 
less  than  100  percent,  full  repayment 
would  be  waived,  and  this  cost  would 
be  borne  by  Columbia  and  TCO. 

Upon  issuance  of  the  loans,  the 
participants'  segregated  subaccounts 
would  be  immediately  closed,  and  their 
previously  frozen  funds  would  be 
transferred  to  Fidelity's  Money  Market 
Fund.  Periodically  as  amounts  are 
received  from  Confederation  Life,  state 
guaranty  funds  and  other  sources  with 
regard  to  the  Confederation  Life 
account,  the  proceeds  would  be  paid  to 
Columbia  or  TCO,  as  the  case  may  be, 
and  the  amounts  of  the  loans  would  be 
reduced  accordingly. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

|FR  Doc.  95-5200  Filed  3-2-95;  8.45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Notice  2174] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
to,  in,  or  Through  Lebanon 

On  January  26,  1987.  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  order  12295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  pa.sspurts  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declar(;d  invalid  for 
travel  to,  in.  or  through  Lebanon  unless 
specifically  validated  for  such  travel. 
This  action  was  taken  because  the 
situation  in  Lebanon  was  so  chaotic  that 
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American  citizens  there  could  not  bo 
considered  safe  from  terrorist  acts. 

Although  there  continues  to  be 
improvement  in  the  security  situation, 
review  of  the  situation  there  has  led  me 
to  conclude  that  Lebanon  continues  to 
be  «n  area  ■"*   *   *  where  there  is 
imminent  danger  to  the  public  health  or 
the  physical  safety  of  United  States 
travelers"  within  the  meaning  of  22 
U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
six  months  unless  extended  or  sooner 
revoked  by  Public  Notice. 

Dated:  February  28,  1995. 
Warren  Christopher, 

Secretory  of  State. 

IFR  Doc.  95-5:j06  Filed  3-2-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Baiter 
Worldwide  Corp.  d/b/a  Sunshine 
Airlines  d/b/a  Sunshine  Air 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  95-2-56, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Baiter  Worldwide  Corp.  d/b/a  Sunshine 
Airlines  d/b/a  Sunshine  Air  is  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  49  U.S.C.  41738. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determinations  should  file  their 
responses  with  Janet  A.  Davis.  Air 
Carrier  Fitness  Division.  X-56.  Room 
6401,  Department  of  Transportation.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
"March  14.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division.  Department  of  Transportatinii, 
400  Seventh  Street.  SW..  Washini^lnn, 
DC.  20590.  (202)  366-9721. 


Dated:  Febniary  27. 1995 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
|FR  Doc.  95-52.17  Filed  :»-2-95;  8:45  am) 
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Research  of  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Research  and  vSpecial  Programs 
Administration.  DOT. 

ACTION;  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 

Modification  and  Party  to  Exemptions 


from  the  Department  of  Transportation's 
Hazardous  Materials- Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  June  1994  thruough  December  1994. 
The  modes  of  transportation  involved 
are  identified  by  a  number  in  the 
"Nature  of  Application"  portion  of  the 
table  below  as  follows:  1 — Motor 
vehicle.  2 — Rail  freight,  3 — Cargo  vhssbI. 
4 — Cargo  aircraft  only,  5 — Passenger- 
carrying  aircraft.  Application  numbers 
prefixed  by  the  letters  EE  represent 
applications  for  Emergency  Exemption.s. 


Application 
No. 


2582-P 

3004-P  . 
3302-P  . 
341 5-X  . 

4039-P. 
4354-X  . 

445^X  . 

4453-P  . 

4453-P  .. 

4850-P.. 
4850-P 

4884-X  .. 


4884-P 


4884-P 


5038-P 


Exemption  No. 


DOT-E2582  .. 
DOT-E  3004  .. 
DOT-E  3302  .. 
DOT-E  31 15  .. 

DOT-E  4039  .. 
DOT-E  4354  .. 

DOT-E  4453  .. 

DOT-E  4453 

DOT-E  4453 

DOT-E  4850 
DOT-E  4850 

DOT-E  4884 
DOT-E  4884 
DOT-E  4884 
DOT-E  5038 


Applicant 


BOG  Gases,  Murray  Hill, 
NJ. 

BOG  Gases,  Murray  Hill. 
NJ. 

BOG  Gases,  Murray  Hill. 
NJ. 

U.S.  Department  of  De- 
fense, Falls  Church.  VA. 

BOG  Gases.  Murray  Hill. 

NJ. 
PPG  Industries,  Inc.. 

Pittsburgh.  PA. 


Mining  Services,  Inter- 
national (MSI).  Salt 
Lake  City.  UT 

H.H.  Burt  Explosives.  Inc  . 
Moab.  UT. 

Florex  Explosives,  Inc  . 
Guddy,  PA. 

High  Energy  International, 
Fort  Worth,  TX. 

Directional  Wireline  Serv- 
ices, Inc.,  Lake  Ghartes, 
LA. 

Praxall,  Inc.,  Danbury,  GT 


Balchem  Corporation. 
Slate  HitI,  NY. 


MG  Industries.  MomsviUe. 
PA. 


BOG  Gases,  Murray  Hill, 
NJ. 


Regutation(s)  affected 


49  CFR  175.3,  Part  173, 

Subparts  D,  E,  F,  G. 
49  CFR  173.302,  175.3  . 

49  CFR  173.302,  175.3  . 

49  CFR  173.79,  173.92  . 

49  CFR  173.316(3)  


49  CFR  173.119(m), 
173.245,  173.288(d), 
I73.288<e).  173.3(a). 


49  CFR  172.101. 
173.114a(h)(3), 
176.415,  176.83 

49  CFR  172.101. 
173.1 14a{h)(3), 
176.415,  176.83. 

49  CFR  172.101, 
173.1 14a(h)(3), 
176.415,  176.83. 

49  CFR  173.100{cc). 
175.3. 

49  CFR  173.100(CC). 
175.3. 

49  CFR  173.119(m). 

173.136.  173.247. 

173.251.  173.3(a), 

173.302(a)(1).  173.304, 

175.3.  178.61. 
49  CFR  173.119(m). 

173.136.  173.247. 

173.251,  173.3(a), 

173.302(a)(1),  173.304, 

175.3.  178.61. 
49  CFR  173.1 19(m), 

173.136.  173.247. 

173.251.  173.3(a). 

173.302(a)(1),  173.304. 

175.3,  178.61. 
49  CFR  173.119, 

173.135(a)(6), 

173.136(a)(5), 

173.247(a)(1),  173.346, 

173.620,  173.630. 

175.3. 


Nature  of  exemption  thereof 


To  t)ecome  a  party  to  exemption  2582.  (Modes  1 ,  2 
3,4.) 

To  become  a  party  to  exemption  3004.  (Modes  1 

2.) 
To  become  a  party  to  exemption  3302.  (Modes  1 ,  2 

3,4.) 

Authorizes  the  transport  of  rocket  motors,  containing 
certain  Class  A  or  Class  B  explosives,  without 
overpacking.  (Mode  1.) 

To  become  a  party  to  exemption  4039.  (Mode  l .) 

Authorizes  the  shipment  of  choloroformates  in  a 
DOT  specification  6D  or  37M  cylindrical  steel 
overpack  with  an  inside  DOT  Specification  2S. 
2SL  or  2T  polyethylene  container.  (Modes  i,  2 
3.) 

Authonzes  the  use  of  a  non-OOT  speafkation  bulk, 
hopper-type  tank  for  transportation  of  blasting 
agent,  n.o.s.  or  ammor^ium  nitrate-fuel  oil  mix- 
tures. (Modes  1 ,  3.) 

To  become  a  party  to  exemption  4453.  (Modes  ' 
3.) 

To  become  a  party  to  exemption  4453.  (Modes  i 
3.) 

To  become  a  party  to  exemption  4850.  (Modes  1.  2 
3.4.) 

To  t)ecome  a  party  to  exemption  4850.  (Modes  i  2 
3,4.) 

Authorizes  the  shipment  of  liquefied  and 
nonliquefied  compressed  gases  and  a  flammat)le 
liquid  in  stainless  steel  cylinders  complying  with 
DOT  Specification  4BS  with  certain  exceptions. 
(Modes  1,2,3,4.) 

To  tiecome  a  party  to  exemption  4884.  (Modes  1 .  2 
3.4.) 


To  become  a  party  to  exemption  4884.  (Modes  i 
3  4.) 


To  t)ecome  a  party  to  exemption  5038.  (Modes  1 ,  2. 
3.4.) 
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Modification  and  Party  to  Exemptions— Continued 


Application 
No. 


5403-P 


5600-P 
560--P 

5967-P 
6309-P 
6349-P 


6530-P 
6543-P 

6526-P 
6670-P 
6691-P 

6691-P 

6691-P 

6765-P 

680&-P 
7023-P 

7607-X 
761 6-P 

761 6-P 

7835-P 
7835-P 


Exemption  No. 


DOT-E  5403 


DOT-E56C0 
DOT-E  5604  . 

DOT-E  5967 
DOT-E  6309  . 
DOT-E  6349 

DOT-E  6530    . 
DOT-E  6543 

DOT-E  6526  . 
DOT-E  6670 
DOT-E  6691    . 

DOT-E  6691     . 

DOT-E  6691     , 

DOT-E  6765    . 

DOT-E  6805    . 
DOT-E  7023  .. 

DOT-E  7607  ,. 
DOT-E  7616  .. 

DOT-E  7616  .. 

DOT-E  7835  .. 
DOT-E  7835  .. 


Applicant 


HydroChem  Industrial 
Semcos.  Inc..  Houston. 
TX. 


BOC  Gases.  Murray  Hill. 

NJ. 
BOC  Gases.  Murray  Hill, 

NJ. 


Olin  Aerospace  Company. 

Redmond,  WA. 
Carpenter  Co  ,  Richmond. 

VA. 
BOC  Gases,  Murray  Hill, 

NJ. 


BOC  Gases.  Murray  Hill, 

NJ. 
BOC  Gases.  Murray  Hill. 

NJ 


BOC  Gases,  Murray  Hill. 

NJ. 
BOC  Gases,  Murray  Hilt, 

NJ. 
Plattner  Welding  Supplies. 

Inc..  Coffeyvilie.  KS. 

Walter  Smith  Welding 
Supplies,  Inc..  Kingston, 
NY. 

Plattner  Welding  Supplies, 
Inc..  Coffeyvilie.  KS. 

BOC  Cases.  Murray  Hill. 
NJ. 


BOC  Gases,  Murray  Hill, 

NJ. 
Ashland  Chemical,  Inc.. 

Columbus.  OH. 


The  Foxboro  Company, 
East  Bridgewater,  MA. 

Eastern  Idaho  Railroad. 
Twin  Falls.  ID. 


Alaska  Railroad  Corpora- 
tion. Anchorage,  AK. 


REMAC  USA.  Inc.,  Silver 
Spring,  MD. 

Eastern  Chemical  Waste 
Systems-Caribe,  Inc., 
Silver  Spring,  MD. 


Regulation(s)  affected 


49CFR  173.245(a)(3lK 

173.248(a)(6). 

173.249(a)(6). 

I73.263(a)(l0). 

I73.264(a)(14), 

173.268(b)(3), 

173.272(0(21), 

173.289(a)(4),  178.343- 

2(b),  l78.343-5(b)(i)(i), 

178.343-5(b)(2)(i). 
49CFR  175.3.  Part  173, 

Subparts  D,  F.  G 
49CFR  172.203, 

173.318.  173.320, 

176.30.  175.76(h), 

178.338. 
49CFR  173.304(a)(2). 

175.3,  178.44. 
49CFR  173.315(a)(1). 

174",53(b). 
49CFR  172.203(a). 

173.32,  173.313. 

176.30(a),  176.76(h). 

177.840.  178  338. 
49CFR  173.302(c)    

49CFR  173.119, 

173.135(a)(6). 

173.136(a)(5),  173.245. 

173.247,  173.271. 

175.3. 
49CFR  I73.34(e)(l5)(i). 

173.34(e)(15)(iv),  175.3. 
49CFR  173.301(d), 

173.302. 
49CFR  173.34(e)(15)(i), 

Part  107.  Subpart  B. 

Appendix  B. 
49CFR  173.34(e)(l5)(i). 

Pan  107,  Subpart  B, 

Appendix  B. 
49CFR  I73.34(e)(i5)(i). 

Part  107,  Subpart  B, 

Appendix  B. 
49CFR  172.203. 

173.318,  173.320, 

176.30,  176.76(h), 

177.840,  178.338. 
49CFR  173.301(d). 

173.302(a)(3). 
49CFR  173.245(a). 

173.263(a),  173.264(a), 

173.266,  173.268(f)(5), 

173.272(g). 

173.272(i)(24),  173.3(a). 
49CFR  172.101.  175.3  ... 


49CFR  172.200(a), 
172.204(a),  172.204(d), 
174.12,  174.24(a). 
174.25(b)(2).  174.3. 

49CFR  172.200(a). 
172.204(a).  172.204(d). 
174.12,  174.24(a), 
174.25(b)(2),  174.3. 

49CFR  177.848,  Part 
107,  Appendix  (B)(1). 

49CFR  177.848,  Part 
107,  Appendix  (B)(1). 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  5403    (Modes  i, 
3.) 


To  become  a  party  to  exemption  56C0.  (Modes  i,  2 

3.) 
To  Isecome  a  party  to  exemption  5504.  (Modes  ■•, 

3.) 


To  become  a  party  to  exemption  5967.  (Modes  ' .  2, 

4,  5.) 
To  become  a  party  to  exemption  6309.  (Modes  i, 

2.) 
To  become  a  party  to  exemption  6349.  (Modes  ■> .  ?. 

3.) 


To  become  a  party  to  exemption  6530.  (Modes  i. 

2.) 
To  tDecome  a  party  to  exemption  6543.  (Modes  i ,  2 

3.) 


To  become  a  party  to  exemption  6626.  (Modes  i .  2. 

3.  4,  5.) 
To  become  a  party  to  exemption  6570.  (Mode  i.) 

To  become  a  party  to  exemption  6691.  (Modes  i,  2, 
3,4.) 

To  become  a  party  to  exemption  6691.  (Modes  '.  2. 
3,4.) 

To  t)ecome  a  parly  to  exemption  6591.  (Modes  i.  2, 
3,4.) 

To  becorrie  a  party  to  exemption  6765.  (Modes  i. 
3.) 


To  become  a  party  to  exemption  6805.  (Mode  *.) 
To  become  a  party  to  exemption  7023.  (Mode  i.) 


Authorizes  the  shipment  of  hydrogen  in  certain  non- 
DOT  specification,  seamless  stainless  steel  cyl- 
inders. (Mode  5.) 

To  become  a  party  to  exemption  76' 6.  (Mode  2.) 


To  become  a  party  to  exemption  7616.  (Mode  2.) 

To  become  a  party  to  exemption  7835.  (Mode  i.) 
To  become  a  party  to  exemption  7835.  (Mode  i .) 


Application 
No. 


7335-P 
7835-P 
7835-P 
7887-X 

7954-X  . 

8006-P  . 
8074-P  . 
809 1-P  . 
8215-X  . 

8236-P  . 
8273-P  , 

8445-P  . 

8445-P  ., 
8451-P  .. 
8451-P  .. 
8451-P  .. 

8451-P  .. 

8453-P  .. 

8526-P  .. 
8582-P  .. 


Exemption  No. 


8723-P 

8723-P 

8725-X  , 

891  5-P  . 
891 5-P. 
8958-P  . 


DOT-E  7835 
DOT-E  7835 
DOT-E  7835 
DOT-E  7887 

DOT-E  7954 

DOT-E  8006 
DOT-E  8074 
DOT-E  8091 
DOT-E  8215 

DOT-E  8236 

DOT-E  8273 

DOT-E  8445  . 

DOT-E  8445  . 
DOT-E  8451  . 
DOT-E  8451  . 
DOT-E  8451  . 
DOT-E  8451    . 

DOT-E  8453  . 

DOT-E  8526  . 
DOT-E  8582  . 

DOT-E  8723-. 

DOT-E  8723  .. 

DOT-E  8725  .. 

DOT-E  8915  . 
DOT-E  8915  .. 
DOT-E  8958  .. 


Applicant 


Gerin  Welding  Sales,  Inc., 

Santa  Clara.  CA. 
American  Welding  Supply, 

San  Jose,  CA. 
BOC  Gases,  Murray  Hill, 

NJ. 
North  Coast  Rocketry, 

Inc.,  Salt  Lake  City,  UT. 

Air  Products  and  Chemi- 
cals, Inc.  Allentown,  PA. 


JA-RU,  Inc..  Jacksonville, 
FL. 

AGL  Welding  Supply  Co.. 
Inc..  Clifton.  NJ. 

CP  Clare  Corporation, 
Wakefield,  MA. 

Olin  Corporation,  Win- 
chester Division,  East 
Alton,  IL 

Toyota  Motor  Sales, 
U.S.A.,  Inc.,  Torrance, 
CA. 

Toyota  Motor  Sales, 
U.S.A.,  Inc.,  Torrance, 
CA. 

Superior  Hazardous 
Waste  Group,  Inc.,  Port 
Washington,  Wl. 

MKC  Enterprises,  Inc.,  At- 
lanta, GA. 

Allied'Signal.  Inc..  Morris- 
town.  NJ. 

Gould  LatKjratories.  Pit- 
man, NJ. 

Raymond  Engineenng, 
Inc.,  Middletown,  CT. 

Reactives  Management 
Corporation,  Chesa- 
peake, VA. 

IRECO,  Incorporated,  Salt 
Lake  City.  UT, 


Landair  Transport,  Romu- 
lus, Ml. 

Gateway  Western  Rail- 
way, Fairview  Heights, 
IL. 

Florex  Explosives,  Inc  . 
Cuddy,  PA. 


Intermountain  Ireco.  Inc. 
Gillette,  WY. 


CNG  Cylinder  Company, 
Long  Beach,  CA 


BOC  Gases.  Murray  Hill. 

NJ. 
Matheson  Gas  Pr(xlucts. 

Secaucus,  NJ. 
BIMEX  Corp,  Mamaro- 

neck,  NY. 


Regulation(s)  affected 


19CFR  177.848,  Part 

107,  Appendix  (B)(1). 
49CFR  177.848.  Part 

107.  Appendix  (B)(1). 
49CFR  177.848,  Part 

107,  Appendix  (B)(1). 
49CFR  172.101. 

173.111.  175.3.  Pan 

107.  Appendix  B. 
49CFR  172.101. 

172.504,  172.504, 

173.301(d)(2). 

173.302(a)(3). 
49CFR  172.400(a). 

172.504  Table  2. 
49CFR  173.34(d),  175.3  . 

49CFR  Pans  100,  177  ,.. 

49CFR  173.101. 
173.107.  173.154. 
173.184,  173.60. 
173.74.  173.78.  173.93. 

49  CFR  171.11  (see  para- 
graph 8.d.),  173.153, 
173.154,  175.3. 

49  CFR  171.11  (see  para- 
graph 8.d.),  173.153, 
173.154,  175.3. 

49  CFR  Part  173,  Subpart 
D,  E,  F.  H. 

49  CFR  Part  173,  Sub- 
parts D,  E,  F,  H. 

49  CFR  173.65, 
173.86(e),  175.3. 

49  CFR  173.65, 
173.86(e),  175.3. 

49  CFR  173.65, 
173.86(e),  175.3. 

49  CFR  173.65, 
173.86(e),  175.3. 

49  CFR  173.114a  


49  CFR  177.834(L)(2)(i) 
49  CFR  Parts  100-177  .. 


49  CFR  172.101. 
173.1 14(a)(h)(3), 
173.154.  176.415. 
176.83. 

49  CFR  172.101, 
173.1 14a(h)(3), 
173.154,  176,415. 
176.83 

49  CFR  173.302(a)  .. 


49  CFR  173.301(d). 

173.302(a)(3). 
49  CFR  173.301(d). 

173.302(a)(3). 
49  CFR  172.101.  173.60 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  7835.  (Mode  1 .) 
To  beconie  a  party  to  exemption  7835.  (Mode  1.) 
To  become  a  party  to  exemption  7835.  (Mode  1 .) 

Authorizes  the  shipment  of  packages  of  toy  propel- 
lant  devices  as  an  OPM-D  matenal  and  excepted 
from  labeling  requirements.  (Modes  l.  2,  3,  4.) 

Authorizes  the  shipment  of  nonflammable  gases  in 
manifolded  DOT  Specification  3A2400,  3AA2400 
or  3AAX2400  cylinders.  (Modes  i.  3.) 

To  tjecome  a  party  to  exemption  8006.  (Modes  1  2 
3.4.)  '    ■ 

To  become  a  party  to  exemption  8074.  (Modes  1   2 

3.4.) 
To  be  a  party  to  exemption  8091.  (Modes  4.  5.) 

Authonzes  the  shipment  of  certain  identified  Class 
A.  B  and  C  explosives  in  non-DOT  specification 
containers.  (Modes  1.  2.) 

To  tjecome  a  party  to  exemption  8236.  (Modes  1  2 
3,4.) 

To  become  a  party  to  exemption  8273.  (Modes  1   2 

3.4.) 

To  become  a  party  to  exemption  8445.  (Mode  i.) 

To  become  a  party  to  exemption  8445.  (Mode  1 .) 

To  t>ecome  a  party  to  exemption  8451.  (Modes  1   2 

3.) 
To  become  a  party  to  exemption  8451 .  (Modes  1   2 

3.) 
To  become  a  party  to  exemption  8451.  (Modes  i   2 

3.) 
To  become  a  party  to  exemption  8451 .  (Modes  1   2 

3.) 

Authorizes  the  use  of  non-DOT  specification  cargo 
tanks  and  DOT  Specification  MC-306.  MC-307. 
or  Mc-312  stainless  steel  cargo  tanks  to  transport 
blasting  agent.  (Modes  1,  3.) 

To  become  a  party  to  exemption  8526.  (Mode  1 .) 

To  become  a  party  to  exemption  8582.  (Mode  1 .) 


To  become  a  party  to  exemption  8723,  (Modes  1 
2.) 


To  become  a  party  to  exemption  8723.  (Modes  i 
2.) 


Authorizes  the  manufacture,  marking,  and  sale  of 
rron-DOT  Specification  fiber  reinforced  plastic 
hoop  wrapped  cylinders,  for  shipment  of  cettain 
compressed  gases.  (Mode  1 .) 

To  become  a  party  to  exemption  89i5.  (Modes  1 
3.) 

To  become  a  party  to  exemption  8915.  (Modes  1.3.) 

To  become  a  party  to  exemption  8958.  (Modes  i 
2.) 
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UMI 


Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

8965-X  

DOT-E  8965  .. 

Pressed  Steel  Tank  Conv 
pany,  Inc.,  Milwaukee, 
Wl. 

49CFR  173.302(a),  175.3 

8966-P  

DOT-E  8966  .. 
DOT-E  9034  .. 

DOTE-9110  .. 
DOT-E  9248  .. 
DOT-E  9275  .. 

Aqua  Tri-ln/ine,  CA  

BOC  Gases,  Murray  Hill, 
NJ. 

AKZO  Notjel.  Columbus, 

MS. 
AB4C  Group,  Inc.. 

Panson,  WV. 
Givenchy,  Edison,  NJ  

49  CFR  173.263(a)(15), 
173.277(a)(1),  178.205. 

49  CFR  173.302, 
173.304,  173.328, 
173.334,  175.3. 

49  CFR  173.163 

9034-P  

9110-P  

9248-P  

9275-P  

49  CFR  173.1200, 

173.154a. 
49  CFR  Parts  100-199  .... 

9275-P  

DOT-E  9275  .. 

Compar,  Inc.,  Hawthorne, 
NY. 

Hateton  Borghese,  Inc., 
Jamesburg,  NJ. 

Revlon  Consumer  Prod- 
ucts Corporation,  Ox- 
ford, NC. 

Estee  Lauder,  Melvtile, 
NY. 

Stern  Fragrances,  Inc., 
Orange,  CT. 

Puig  Perfumes,  Inc.,  Haw- 
thorne, NY. 

H.L.  Fragrances,  Inc., 
Hawthorne,  NY. 

Bulgari  Parfums  USA, 
Inc.,  Piscataway,  NJ. 

Bath  &  Body  Works.  Co- 
lumbus, OH. 

Cacique.  Reynoldsburg, 
OH. 

Limited  Too,  Columbus, 
OH. 

Brylane,  Indianapolis,  IN  .. 

49  CFR  Parts  100-199  .... 

9275-P  

9275-P  

9275-P  

DOT-E  9275  .. 
DOT-E  9275  .. 

DOT-E  9275  .. 

49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 

49  CFR  Parts  100-199  ... 

9275-P  

9275-P  

DOT-E  9275  .. 
DOT-E  9275  .. 
DOT-E  9275  .. 
DOT-E  9275  .. 
DOT-E  9275  .. 
DOT-E  9275  .. 

49  CFR  Parts  100-199.... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 

9275-P  

9275-P 

9275-P  

9275-P  

9275-P  

DOT-E  9275  .. 

49  CFR  Parts  100-199  .... 

9275-P  

DOT-E  9275  .. 

49  CFR  Parts  100-199  .... 

9275-P  

9275-P  

DOT-E  9275  .. 
DOT-E  9275  .. 

Victoria  Secret  Catalog, 

Columbus,  OH. 
Structure,  Columbus,  OH 

49  CFR  Parts  100-199.... 
49  CFR  Parts  100-199  .... 

9275-P  

9275-P  

9275-P  

DOT-E  9275  .. 
DOT-E  9275  .. 
DOT-E  9275  .. 

Abercrombie  &  Fitch, 
Reynoldsburg,  OH. 

Victoria  Secret  Stores, 
Reynoldsburg,  OH. 

Express,  Columbus,  OH  .. 

49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199.... 

9275-P  

DOT-E  9275  .. 

Henri  Bendel,  New  York, 
NY. 

Lane  Bryant. 
Reynoldsburg,  OH. 

Transamerica  Leasing, 
Inc..  Purchase,  NY. 

Valent  U.S.A.  Corpora- 
tion, Walnut  Creek,  CA. 

BOC  Gases,  Murray  Hill, 
NJ 

49  CFR  Parts  100-199  .... 

9275-P  

9357-P  

9415-P 

DOT-E  9275  .. 
DOT-E  9357  .. 
DOT-E  9416  .. 
DOT-E  9480  .. 

49  CFR  Parts  100-199  .... 
49  CFR  173.315,  178.245 
49  CFR  173.359  

9480-P  

49  CFR  173.302(a)(5)  

9498-X  

DOT-E  9498  .. 

Cominco  Fertillzers/A  Di- 
vision of  Cominco  Ltd., 
Calgary,  Alberta,  CN. 

49  CFR  173.365, 
173.367.  173.370. 

<4 

9628-P  

DOT-E  9628  .. 

Cometals,  Inc..  New  York, 
NY. 

49  CFR  173.154, 
173.245(b). 

Nature  of  exemption  thereof 


Authorizes  the  manufacture,  marking  and  sale  of 
rxjn-DOT  specification  fiber  reinforced  plastic 
hoop  wrapped  cylinders  for  shipment  of  certain 
compressed  gases.  (Modes  1,2,3,  4,  5.) 

To  become  a  party  to  exemption  8966.  (Mode  1 .) 

To  become  a  party  to  exemption  9034.  (Modes  1 ,  2, 
3,  4,  5.) 

To  become  a  party  to  exemption  9110.  (Modes  1,  2, 

3.) 
To  become  a  party  to  exemption  9248.  (Modes  1, 

2.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3.  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  tjecome  a  party  to  exemption  9275.  (Modes  1,  2, 

3,  4.  5.) 

To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3.  4.  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3.  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  tiecome  a  party  to  exemption  9275.  (Modes  1,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  l .  2, 

3,  4,  5.) 
To  t)ecome  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  i ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4;  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  1 ,  2, 

3,4,5.) 
To  become  a  party  to  exemption  9275.  (Modes  i ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9275.  (Modes  i ,  2, 

3,  4,  5.) 
To  become  a  party  to  exemption  9357.  (Modes  1 ,  2, 

3.) 
To  become  a  party  to  exemption  9416.  (Modes  1,  2, 

3.) 
To  become  a  party  to  exemption  9480.  (Modes  i ,  2, 

3.  4.) 
To  authorize  the  use  of  non-DOT  specification  alu- 
minum cylinders  for  the  transportation  of  certain 

liquefied  and  nonliquefied  compressed  gases,  and 

certain  other  hazardous  materials.  (Modes  1,  2, 

3.) 
To  become  a  party  to  exemption  9628.  (Mode  1.) 


Application 
No. 


9S45-X 


9645-y 


9716-X 

9723-P 
9723-P 
9723-P  . 

9723-P  . 

9723-P  . 

9723-P  . 

9723-P  . 

9723-P  . 
9723-P  . 
9723-P  . 

9735-P  .. 
9741-P  .. 
9746-P  .. 
9769-P  .. 
9781-X  .. 

9781-X  .. 


9781-X 


9884-X 


S977-X 


Exemption  No. 


DOT-E  9645 


DOT-E  9645 


DOT-E  9716 

DOT-E  9723 

DOT-E  9723 

DOT-E  9723  . 

DOT-E  9723  . 
DOT-E  9723  . 

DOT-E  9723  . 

DOT-E  9723  . 

DOT-E  9723  . 
DOT-E  9723  . 
DOT-E  9723  . 

DOT-E  9735  . 
DOT-E  9741  . 
DOT-E  9746  .. 
DOT-E  9769  .. 
DOT-E  9781   .. 

DOT-E  9781   .. 

DOT-E  9781   .. 

DOT-E  9884  .. 

DOT-E  9977  .. 


Applicant 


Bonar  Plastics  Ltd.,  Lind- 
say, Ontario,  CN. 


Bonar,  Inc.,  Lindsay,  On- 
tario, CN. 


Comdyne  I,  Inc..  West 
Liberty,  OH. 


Superior  Hazardous 
Waste  Group,  Inc..  Port 
Washington,  Wl. 

Romic  Environmental 
Technologies  Corp., 
East  Palo  Alto.  CA. 

Eastern  Chemical  Waste 
Systems-Caribe,  Inc.. 
Silver  Spring,  MD. 

REMAC  USA.  Inc.,  Si^er 
Spring,  MD. 

Tonawanda  Tank  Trans- 
port Service  Inc.,  Buf- 
falo, NY. 

General  Chemical  Cor- 
poration, Framingham, 
MA. 

Brewer  Environmental  In- 
dustries, Inc.,  Horrolulu, 
HI. 

Dart  Trucking  Company, 
Inc..  Canfield,  OH. 

MKC  Enterprises,  Inc.,  At- 
lanta, GA. 

Environmental  Products  & 
Services,  Inc.,  Syra- 
cuse, NY. 

"K"  Line  America,  Inc., 
Seattle,  WA. 

Sunbelt  Services,  Semi- 
nole. FL. 

BOC  Gases,  Murray  Hill, 
NJ. 

Burlington  Environmental, 
Inc..  Seattle.  WA. 

Chlorine  Institute,  Inc.. 
Washington,  DC. 


Chlorine  Institute.  Inc.. 
Washington,  DC. 

Chlorine  Institute,  tnc  , 
Washington,  DC. 


Puritan-Bennett  Corpora- 
tion. Indianapolis.  IN. 


Hercules  Incorporated. 
Magna.  UT. 


Regulation(s)  affected 


49  CFR  173.119, 
173.256,  173.266, 
178.19,  178.253,  Part 
173,  Subpart  F. 


49  CFR  173.119. 
173.256,  173.266, 
178.19,  178.253,  Part 
1 73,  Subpart  F. 


49  CFR  173.302(a)(1). 
173.304(a),  (d),  175.3. 


49  Cf Fl  1 77.848(b) 
49  CFR  177.848(b) 
49  CFR  177.848(b) 


49  CFR  177.848(b) 
49  CFR  177.848(b) 

49  CFR  177.848(b) 

49  CFR  177.848(b) 

49  CFR  177.848(b) 
49  CFR  177.848(b) 
49  CFR  1  77.848(b)  , 


49  CFR  176.30(a),  46 

CFR  146.29-I4(a). 

49  CFR  173.260(a)(3) 


49  CFR  173.264  

49  CFR  176.83,  177.848 

49  CFR  l73.304(aK2), 
173.34(d).  (ej. 


49  CFR  173.304(a)(2), 
173.34(d),  (e) 


49  CFR  173.304(a)(2). 
173.34(d),  (e). 


49  CFR  173.3 1 6.  178.57- 
(8)(c).  178.57-2. 


49  CFR  I73.88ie)(2)(ii), 
173.92(a)(1).  173.92(b). 


Nature  of  exemption  thereof 


Authorizes  the  manufacture,  marking  and  sale  of 
non-DOT  rotationally  molded,  cross-linked  poly- 
ethylene or  linear  low  density  polyethylene  port- 
able tanks  enclosed  within  either  a  protective 
steel  frame  or  a  foanvfilled  steel  reinforced  outer 
cage.  (Modes  1 ,  2.) 

Authorizes  the  manufacture,  making  and  sale  of 
non-DOT  rotationally  molded,  cross-linked  poly- 
ethylene or  linear  low  density  polyethylene  port- 
able tanks  enclosed  within  either  a  protective 
steel  frame  or  a  loam-filled  steel  reinforced  outer 
cage.  (Modes  1,2.) 

Authorize  the  manufacture,  marking  and  sale  of 
non-DOT  specification,  fiber  reinforced  plastic,  full 
composite  cylinder  for  shipment  of  certain  flam- 
mable and  nonflammable  compressed  gases. 
(Modes  1,2,3,4.) 

To  t)ecome  a  party  to  exemption  9723.  (Mode  1.) 


To  become  a  party  to  exemption  9723.  (Mode  i  ) 

To  become  a  party  to  exemption  9723.  (Mode  1 .) 

To  become  a  party  to  exemption  9723.  (Mode  i.) 
To  tJecome  a  party  to  exemption  9723.  (Mode  1.) 

To  become  a  party  to  exemption  9723.  (Mode  1.) 

To  become  a  party  to  exemption  9723.  (Mode  i  ) 

To  become  a  party  to  exemption  9723.  (Mode  i.) 
To  tJecome  a  party  to  exemption  9723.  (Mode  i.) 
To  t)ecome  a  party  to  exemption  9723.  (Mode  l.) 

To  t)ecome  a  party  to  exemption  9735.  (Mode  3.) 

To  Ijecome  a  party  to  exemption  9741.  (Modes  i.  2. 
3.) 

To  become  a  party  to  exemption  9746.  (Modes  1, 
3.) 

To  become  a  party  to  exemption  9769.  (Modes  i ,  2, 
3.) 

Authorizes  the  use  of  a  non-DOT  specification  full 
opening  head,  steel  salvage  cylinder  tor 
overpackir>g  damaged  or  leaking  chlor.ne  cyl- 
inders. (Mode  1.) 

Authorizes  the  use  of  a  non-DOT  specification  full 
opening  head,  steel  salvage  cylinder  for 
overpacking  damaged  or  leaking  chlonne  cyl» 
inders.  (Mode  i.) 

Authorizes  the  use  of  a  non-DOT  specification  full 
opening  head,  steel  salvage  cylinder  for 
overpacking  damaged  or  leaking  chlorine  cyl- 
inders. (Mode  1.) 

Authorizes  the  manufacture,  marking,  and  sale  of  a 
non-DOT  specification  insulated  cylinder  conform- 

.  ing  with  49  CFR  178.57  except  178.57-2  and 
178.57-8(0)  and  DOT  4L  Specification  with  ex- 
ceptions. (Mode  1.) 

Authorizes  the  transport  of  rocket  motors  m  a  pro- 
pulsive state,  with  igniters  installed.  (Mode  i.) 
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Modification  and  Party  to  Exemptions— Continued 


Application 
Ho. 

9990-P  

9990-P  

10001-P  

10001-P  

10094-P  

10101-P  

10127-X  

10141-P  

10195-X  

10251-P  

1028&-X  

10291-X  

10307-P  

10336-X   

10380-X   

10-:29-P  

10441-P  

10441-P  

10441-P  

10441-P  

10441-P   

10441-P   

10441-P  

10441-P   

10441-P   


UMI 


Exemption  No. 


DOT-E  9990  .. 
DOT-E9990  .. 
DOT-E  10001 

DOT-E  10001 
DOT-E  10094 
DOT-E  10101 
DOT-E  10127 

DOT-E  10141 

DOT-E  10195 

DOT-E  10251 
DOT-E  10285 

DOT-E  10291 


DOT-E  10307 

i 

DOT-E  10336 


DOT-E  10380 
DOT-E  10429 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 

DOT-E  10441 

DOT-E  10441 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 

DOT-E  10441 


Applicant 


Olin  Ordnance,  Downey, 
CA. 

GenCorp  Aerojet  Ord- 
nance. Chino  Hills.  CA. 

Grand  Rapids  Welding 
Supply  Co..  Grand  Rap- 
ids. Ml. 

BOC  Gases.  Murray  Hill. 
NJ. 

Dyno  Nobel.  Inc..  Salt 
Lake  City,  UT. 

BOC  Gases,  Murray  Hill. 
NJ. 

Thiokol  Corporation. 
Huntsville.  AL. 

Engelhard  Corporation, 
Carteret,  NJ. 

Catalyst  Resources.  Inc., 
Pasadena.  TX 


Aztec  Peroxides,  Inc., 
Elyria.  OH. 

Western  Growers  Asso- 
ciation. Newport  Beach. 
CA. 

Tanktxjuw  Rootselaar 
B.V..  Holland. 


Alcoa  Specialty  Chemi- 
cals, Inc..  Westlake,  LA. 

Morton  International.  Inc.. 
Ogden,  UT. 

Reeled  Tubing,  Inc..  Har- 
vey, LA. 


Naico  Chemical  Com- 
pany/Exxon Energy 
Chemicals,  L.P.,  Sugar 
Land.  TX. 

Consolidated  Waste  In- 
dustries, Inc.,  Montclair. 
CA. 

Division  Transport/ 
ENPAK.  El  Dorado.  AR. 

Eastern  Chemical  Waste 
SystemS-Caribe.  Inc., 
Silver  Spring.  MD. 

General  Chemical  Cor- 
poration. Framingham, 
MA. 

Frank's  Vacuum  Truck 
Service,  Inc.,  Niagara 
Falls,  NY. 

Franklin  Environmental 
Services,  Inc.. 
Wrentham.  MA. 

MKC  Enterprises.  Inc..  At- 
lanta. GA. 

Clean  Harbors  Environ- 
mental Services,  Inc., 
Quincy.  MA. 

Dart  Trucking  Company. 
Inc.,  Canfield,  OH. 


Regulation(s)  affected 


49CFR  173.113  

49CFR  173.113  

49CFR  173.316.  173.320 

49CFR  173.316.  173.320 

49CFR  173.154(a)(17)  .. 

49CFR  173.301(C), 

173.34(e)(15). 
49CFR  173.92  


49CFR  173.421(d). 

173.421-1(3).  Part  107. 

Subpart  8,  Appendix  B. 
49CFR  173.119. 

173.245.  173.34(e). 


49CFR  173.314(c), 

179.106-3(c). 
49CFR  173.29,  173.315 


49CFR  173.315.  178.245 


49CFR  179.200-18. 

179.201-1. 
49CFR  173.93(a)(9)  

49CFR  173.320  

49CFR  177.834(h).  Part 
107  appendix  B(1).  Part 
173.  Subpart  D  and  F. 

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  

49CFR  177.848  


.    Nature  of  exemption  thereof 


To  become  a  party  to  exemption  9990.  (Mode  1 .) 
To  become  a  party  to  exemption  9990  (Mode  1 .) 
To  Ijecome  a  party  to  exemption  10001.  (Mode  i.) 

To  become  a  party  to  exemption  1 0001 .  (Mode  i .) 
To  become  a  party  to  exemption  10094.  (Mode  2  ) 
To  become  a  party  to  exemption  10101.  (Mode  1.) 

Authorizes  the  transport  of  a  rocket  motor  with  ig- 
niter installed  and  in  a  packaging  not  authorized 
by  49  CFR  (Mode  2.) 

To  become  a  party  to  exemption  10141.  (Modes  i, 
2.  3,  4.) 

Authorizes  a  1 5  year  service  life  for  cylinders  that 
are  subjected  to  5  year  internal  and  external  vis- 
ual inspections  when  used  in  dedicated  compat- 
ible catalyst  formulation  service.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemption  10251.  (Mode  2.) 

To  authorize  shipment  of  residual  amounts  of  am- 
monia in  DOT  specification  packagings.  (Mode  1.) 

Authorizes  the  manufacture,  marking,  and  sale  of 
non-DOT  specification  IMO  Type  5  portable  tanks 
for  shipment  of  certain  flammable  and 
nonflammable  compressed  gases.  (Modes  1,  2. 
3.) 

To  become  a  party  to  exemption  10307.  (Mode  2.) 

Authorizes  the  transportation  of  propellant  explo- 
sives, solid  in  packagings  larger  than  those  au- 
thorized in  49  CFR  173.93.  (Mode  1.) 

Authorizes  the  manufacture,  marking,  and  sale  of 
non-DOT  specification  cryogenic  portable  tanks, 
for  transportation  of  nonflammable  gases.  (Mode 
3.) 

To  become  a  party  to  exemption  10429.  (Mode  i.) 


To  become  a  party  to  exemption  10441 .  (Mode  1.) 

To  become  a  party  to  exemption  10441.  (Mode  l.) 
To  t)ecome  a  party  to  exemption  10441.  (Mode  i.) 

To  become  a  parly  to  exemption  10441.  (Mode  1.) 

To  become  a  party  to  exemption  10441.  (Mode  i.) 

To  become  a  party  to  exemption  10441.  (Mode  1.) 

To  become  a  party  to  exemption  10441.  (Mode  1.) 
To  tjecome  a  party  to  exemption  10441.  (Mode  i.) 

To  become  a  party  to  exemption  10441   (Mode  l.) 


Application 
No. 


10476-X 


10497-P 
1051 7-P 

10575-P 

10589-P 
10589-P 
10589-P 

10623-P  , 

'10645-X  . 

10660-P  . 

10660-P  . 

10688-P  ., 
10688-P  .. 
10692-X   .. 

10692-X  .. 


10692-P 


10695-X 


10706-X 


10709-P 


E;<emption  No. 


DOT-E  10476 


DOT-E  10497 
DOT-E  10517 

DOT-E  10575 

DOT-E  10589 
DOT-E  10589 
DOT-E  10589 

DOT-E  10623 

DOT-E  10645 

DOT-E  10660 

DOT-E  10660 

DOT-E  10688 
DOT-E  10688 
DOT-E  10692 

DOT-E  10692 

DOT-E  10592 
DOT-E  10695 

DOT-E  10706 
DOT-E  10709 


Applicant 


Syn-Tex  B  A.G.,  Winni- 
peg, Manitoba.  Canada. 


Martin  Marietta.  Princeton 
NJ. 

NaIco  Chemical  Com- 
pany Exxon  Energy 
Chemicals,  L.P.,  Sugar 
Land.  TX. 

BOC  Gases.  Murray  Hill, 
NJ. 

Testing  Associates,  LA 
Honda.  CA. 

Union  Tan  Car  Company, 
East  Chicago,  IN. 

Physical  Acoustics  Cor- 
poration, Lawrenceville. 
NJ. 

Island  Gases  Limited,  Ju- 
piter, FL. 

Essex  Cryogenics  of  Mis- 
souri, Inc..  St.  Louis, 
MO. 


Sigma  Chemical  Com- 
pany, St.  Louis.  MO. 


DuPont 
Radiopharmaceuticals. 
North  Billerica,  MA. 

Northern  Alps.  Inc.,  d.b,a 
Willow  Air  Service.  Wil- 
low, AK. 

M&M  Aviation,  Inc.  d'ba 
Airlift  Alaska,  Anchor- 
age. AK. 

Technical  Manufactured 
Products  Jasper,  GA. 


Technical  Manufactured 
Products,  Jasper.  GA. 


Regulation(s)  affected 


49  CFR  172.331, 

173.114a,  173.154. 

173.164,  173.178. 

173.182.  173.204. 

173.217,  173.234. 

173.245b.  173.365, 

173.366.  173.367. 
49  CFR  173.336. 

177.834(m).  179.300. 
49  CFR  I73.32(e)(1)(ii) 


49  CFR  I74.67(i).  (J),  Part 
107.  Appendix  B.  Sut)- 
part  B. 

49  CFR  173.31(c)(3) 

49  CFR  173.31(c)(3) 

49  CFR  173.31(C)(3) 

49  CFR  172.203. 

173.318,  173.32. 

176.76(h),  178.338. 
49  CFR  173  316;  178.57- 

8(c). 


49  CFR  172.402(a)(1). 

172.403(ej". 

173.4(a)(1)(i-iii), 

173.4(a)(1)(iv). 
49  CFR  172.402(a)(1), 

172.403(e), 

173.4(a)(1)(i-iii), 

173.4(a)(l)(iv). 
49  CFR  175.310  


Nature  of  exemption  thereof 


Mlller-Leaman.  Inc., 
Orange.  FL. 


Port 


3M  Company.  St.  Paul, 
MN. 


Energy  &  Environmental 
Technology  Company 
(EETCO),  Southfie!d. 
Ml. 

NaIco  Chemical  Com- 
pany. Naperville.  IL. 


49  CFR  175.310 


49  CFR  178.61-11, 
1?8.61-15,  178.61-20, 
178.61-5.  178.61- 
8(c)(2). 

49  CFR  178.61-11. 
178.61-15,  178.61-20, 
178.61-5.  178.61- 
8(c)(2). 

49  CFR  178.61-11, 
178.6'1-15.  178.61-20, 
178.61-5,  178.61- 
8(c)(2). 

49  CFR  172.101. 
i72.4C0(b),  172.504(e). 


49  CFR  173.119 


49  CFR  173.1l9(m) 


Authorizes  the  manufacture,  marking  and  sale  of 
large,  non-reusable  collapsible  polypropylene- 
lined  woven  polypropylene  bulk  bags,  having  a 
capacity  of  up  to  2204  pounds  each  and  top  and 
bottom  outlets,  for  shipment  of  flammable,  corro- 
sive, oxidizer,  blasting  agent  and  poison  B  soWs 
(Modes  1,2.  3.) 

To  become  a  party  to  exemption  10497.  (Modes  1 
3.) 

To  becor-ie  a  party  to  exemption  10517.  (Modes' i 
2.3.) 


To  become  a  party  to  exemption  10575.  (Mode  2.) 

To  become  a  party  to  exemption  10589.  (Mode  2.) 
To  become  a  party  to  exemption  10589.  (Mode  2.) 
To  tjecome  a  party  to  exemption  10589.  (Mode  2.) 


To  becom,e  a  party  to  exemption  10623.  (Modes  1 
3.) 

To  authorize  the  manufacture,  marking  and  sale  of 
one  liter  non-DQT  specification  cylinders  conform- 
ing to  specification  4L  for  use  as  part  of  a  port- 
able nxibile  system  for  the  physically  impaired 
(Mode  1.) 

To  become  a  party  to  exemption  10650.  (Modes  i 
4.) 


To  become  a  party  to  exemption  10660.  (Modes 
4.)  • 


To'become  a  party  to  exemption  10688.  (Mode  6). 
To  become  a  .^arty  to  exemption  10688.  (Mode  5). 


To  authorize  the  manutacture,  mark  and  sale  of 
non-DOT  specification  cylinders  constructed  of 
ASTM  A240  type  304 L  stainless  steel  .built  to 
4BW  specification  to  store  and  transport  liquified 
petroleum  gas.  (Mode  1). 

To  authorize  the  manufacture,  mark  and  sale  of 
non-DOT  specification  cylinders  constructed  of 
ASTM  A240  type  304L  stainless  steel  built  to 
4BW  specification  to  store  and  transport  liquified 
petroleum  gas.  (Mode  l.)a  party  to  exemption  '. 

To  become 'a  party  to  exemption  10592.  (Mode  i  ) 


Authorizes  the  transportation  by  rail  and  highway  of 
ethylene  oxide  packaged  in  alum.num  cartridges 
within  a  fibertjoard  box  with  a  flammable  gas  (Di- 
vision 2.1)  label  instead  of'both  poison  gas  (Divi- 
sion 2.3)  and  flammable  gas  labels.  (Modes  1.2.) 

Authorizes  the  shipment  of  a  flammable  liquid  in  a 
non-DOT  specification  cylindrical  steel  packaging 
with  a  rerr.ovable  end  which  is  bolted  on  for  clo- 
sure. (Mode  1.) 

To  become  a  party  to  exemption  i0709.  (Modes  i 
2,  3.) 
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Modification  and  Party  to  Exemptions— Continued 


UMI 


Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

10738-P  

DOT-E  10738 

Rotonics  Molding  Indus- 

49CFR  173.118a, 

To  manufacture,  mark  and  sell  a  300  gallon  non- 

tnes.  Gardena,  CA. 

173.119,  173.256, 
173  266,  176.340, 
178.19,  178.253. 

DOT  specification,  rotationally  molded,  poly- 
ethylene tank  equipped  with  bottom  outlet  de- 
signed to  be  stackable  for  use  in  transporting  var- 
ious classes  of  material.  (Modes  1,  2.) 

10741-X  

DOT-E  10741 

Northern  Natural  Gas 

49CFR  178.36-2  thru 

To  authorize  the  use  of  a  non-DOT  specification  cyl- 

Company, Houston,  TX. 

178.36-18. 

inder  comparable  to  a  3AX  cylinder  for  use  trans- 
porting compressed  natural  gas.  (Mode  i .) 

10751-P 

DOT-E  10751 

Conex.  Inc.,  Derby,  IN  

Piedmont  Explosives.  Inc., 
Statesville,  NC. 

49  CFR  177.848  

To  become  a  party  to  exemption  10751.  (Mode  1.) 
To  become  a  party  to  exemption  10751.  (Mode  1.) 

10751-P 

DOT-E  10751 

49  CFR  177.848  

10751-P 

DOT-E  10751 

IRECO  of  Florida  Inc., 

49  CFR  177.848  

To  become  a  party  to  exemption  10751.  (Mode  l.) 

Miramar,  FL. 

'0751-P 

DOT-E  10751 

Dyna-Blast,  Inc.. 
Nortonville,  KY. 

49  CFR  177.848  

To  become  a  party  to  exemption  10751.  (Mode  1.) 

10751-P 

DOT-E  10751 

Alaska-Pacific  Powder 

49  CFR  177.848  

To  become  a  party  to  exemption  10751.  (Mode  1.) 

Company,  Anchorage, 
AK. 
Kay-Ray/Sensall.  Inc..  Mt. 

10785-X  

DOT-E  10785 

49  CFR  173.302,  175.3  ... 

Authorizes  the  manufacture,  marking  and  sale  of 

Prospect,  IL. 

non-DOT  specification  containers  (radiation  detec- 
tion chamber)  in  certain  non-contacting  measure- 
ment systems.  (Modes  1.2,3,  4,  5.) 

10789-P  

DOT-E  10789 

OX  Distributors.  Inc.. 
Houston,  TX. 

49  CFR  173.304(a)(2), 
173.34(d)  and  (e). 

To  become  a  party  to  exemption  10789.  (Mode  1.) 

10798-X  

DOT-E  10798 

Olin  Corporation,  Stam- 

49 CFR  174.67(i)and(j), 

Authorizes  tank  cars,  containing  chlorine,  to  remain 

ford,  CT 

Part  107,  Appendix  B. 

standing  with  unloading  connections  attached 
when  no  product  is  being  transferred.  (Mode  2.) 

10798-X   

DOT-E  10798 

Olin  Corporation,  Stam- 

49  CFR  174.67(i)andO). 

Authorizes  tank  cars,  containing  chlorine,  to  remain 

.     ford,  CT 

Part  107,  Appendix  B. 

standing  with  unloading  connections  attached 
when  no  product  is  being  transferred.  (Mode  2.) 

10827-X   

DOT-E  10827 

Shannon  Packaging  Com- 

49 CFR  173.12(b)(1).  49 

To  authorize  the  manufacture,  mark  and  sell  of  non- 

pany,  Covina.  CA. 

CFR  Pan  107 

DOT  specification  quad-wall  fiberboard  txjxes 
equipped  with  polyethylene  film  and  aluminum  foil 
liner  specifically  designed  for  use  in  transporting 
lab  packs.  (Mode  i .) 

10916-P  

DOT-E  10916 

Naico  Chemical  Com- 

49 CFR  Part  173,  Subpart 

To  become  a  party  to  exemption  10916.  (Modes  1 

pany/Exxon  Energy 

Fand  I78.251-2(a). 

2,3.) 

Chemicals,  L.P.,  Sugar 

Land,  TX. 

10933-P  

DOT-E  10933 

Division  Transport' 

49  CFR  173.12.  174.81, 

To  become  a  party  to  exemption  1 0933.  (Modes  1 , 

ENPAK,  El  Oorado,  AR. 

176.83  and  177.848. 

2.3.) 

10933-P  

DOT-E  10933 

Eastern  Chemical  Waste 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  10933.  (Modes  1. 

Systems-Caribe,  Inc., 

176.83  and  177.848. 

2,3.) 

Silver  Spring,  MD. 

To  become  a  party  to  exemption  1 0933.  (Modes  i  ,* 

10933-P  

DOT-E  10933 

Chemical  Waste  Manage- 

49 CFR  173.12,  174.81, 

ment,  Inc.,  Oak  Brook, 
IL. 
All  Chemical  Disposal, 

176.83  and  177.848. 

2.3.) 

10933-P   

DOT-E  10933 

49  CFR  173.12,  174.81, 

To  become  a  party  to  exemption  1 0933.  (Modes  1 , 

Inc.,  San  Jose,  CA. 

176.83  and  177.848. 

2.3.) 

10933-P    

DOT-E  10933 

REMAC  USA.  Inc.,  Silver 

49  CFR  173.12,  174.81. 

To  become  a  party  to  exemption  1 0933.  (Modes  1 . 

Spring,  MD. 

176.83  and  177.848. 

2,  3.) 

10949-P  

DOT-E  10949 

Environmental  Transpor- 
tation Services,  Inc., 
Oklahoma  City,  OK. 

49  CFR  177.848(c)    

To  become  a  party  to  exemption  10949  (Mode  2.) 

10962-X   

DOT-E  10962 

International  Compliance 

49  CFR  Part  172.  Sub- 

To authorize  the  manufacture,  mark  and  sale  of 

Center  (USA),  Ltd..  Ni- 

parts E  &  F,  Part  177. 

specially    designed   combination    packaging    for 

agara  Falls,  NY. 

Subpart  C. 

shipment  of  limited  quantities  of  various  classes  of 
hazardous  materials.  (Mode  1 .) 

10965-P  

DOT-E  10965 

HASA  of  Arizona,  Inc., 
Eloy,  AZ. 

49  CFR  173.152(b)(1), 
173.217(c). 

To  become  a  party  to  exemption  1 0965.  (Mode  1  )' 

10984-P  

DOT-E  10984 

BOC  Gases,  Murray  Hill. 

NJ. 
Mass  Systems,  Inc.,  Bald- 

49 CFR  173.304  

To  become  a  party  to  exemption  10984  (Modes  1. 

3.) 
To  authorize  the  manufacture,  mark  and  sell  of  a 

11025-X  

DOT-E  11025 

49  CFR  173.302(a)(2), 

win  Park.  CA. 

175.3.  178.44. 

non-DOT  specification  welded  stainless  steel  cyl- 
inder having  200  cubic  inches  maximum  water  ca- 
pacity and  3800  psi  maximum  service  pressure 
for  transporting  various  Division  2.2  commodities. 
(Modes  1 .  2,  4,  5.) 

11037-P    

DOT-E  11037 

W  A.  Cleary  Chemical 
Corporation,  Somerset, 
NJ. 

49  CFR  172.101    

To  become  a  party  to  exemption  11037  (Modes  1. 
2,  3,  4,  5.) 

MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Application 
No. 


11037-P 
11043-P 
11043-P 

11043-P 

11043-P 
11043-P 
11043-P 

11043-P  , 

1105O-P  . 
11055-P  . 
1105&-P  . 

11090-X  . 

11119-P  .. 

11119-P  .. 

11135-P  .. 

11136-P  .. 

ni36-P  .. 

11136-P  .. 

• 

11136-P  .. 
11136-P  ... 
11136-P  ... 
11135-P  ... 


11139-X   ... 

inss-p  ... 

11139-P  ... 


Exemption  No. 


DOT-E  11037 
DOT-E  11043 
DOT-E  11043 

DOT-E  11043 

DOT-E  11043 
DOT-E  11043 
DOT-E  11043 

DOT-E  11043 

DOT-E  11050 
DOT-E  11055 
DOT-E  11055 

DOT-E  11090 

DOT-E  11119 
DOT-E  11119 
DOT-E  11135 
DOT-E  11136 

DOT-E  11136 

DOT-E  11136 

DOT-E  11136 

DOT-E  11136 

DOT-E  11136 

DOT-E  11136  - 

DOT-E  11139 

DOT-E  -1139 
DOT-E  11139 


Applicant 


Wilbur-Ellis  Company, 

Fresno,  CA. 
Hazmat  Environmental 

Group,  Inc.,  Buffalo,  NY 
Frank's  Vacuum  Truck 
Service,  Inc.,  Niagara 
Falls,  NY. 
Chemical  Waste  Manage- 
ment, Inc.,  Oak  Brook, 
IL. 
Division  Transport,  El  Do- 
rado, AR. 
Dart  Trucking  Company, 

Inc..  Canfield.  OH. 
Advanced  Environmental 
Technology  Corpora- 
tion, Flanders.  NJ. 
California  Advanced  Envi- 
ronmental Technology 
Corp..  Hayward,  CA. 
Arrow  Terminal  Company, 

Industry,  PA. 
Hazmat  Environmental 

Group,  Inc.,  Buffalo,  NY. 
Chemical  Waste  Manage- 
ment, Inc.,  Oak  Brook, 
IL 
Mobile  Ripening  Systems, 
Inc..  Jessup,  MD. 


G.H.  Brown  Automotive, 

Inc.,  Perkasie,  PA. 
Auto  Refinish  Distributors. 

Inc.,  Tulsa,  OK. 
GE  Silicones,  Watertord, 

NY 
International  Fireworks 

Co.,  Inc.,  Newton,  NJ. 

Rodney  Clark,  Anchorage, 
AK. 

Lynn  C.  Johnson.  Anchor- 
age, AK. 

Alfred  R.  Lupton.  Anchor- 
age, AK. 

Mark  O.  Holt.  Kodiak,  AK 


FireArt  by  Grjz.  Anchor- 
age. AK. 

J  &  J  Pyrotechnics.  Manu- 
facturing, Inc.,  Moscow, 
PA. 

Alaska  Pacific  Powder 
Company,  Olympia,  WA. 


Regulation(s)  affected 


49  CFR  172.101 
49  CFR  177.848 
49  CFR  177.848 

49  CFR  177.848 

49  CFR  177.848 
49  CFR  177.848 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  11037.  (Modes  i 

2,  3,  4,  5.) 
To  tjecome  a  party  to  exemption  1 1043.  (Mode  i.) 

To  become  a  party  to  exemption  1 1043.  (Mode  i.) 
To  become  a  party  to  exemption  n043.  (Modes  i .) 


To  become  a  party  to  exemption  vi043.  (Mode  1.) 
To  t)ecome  a  party  to  exemption  11043.  (Mode  i') 


49  CFR  177.848  To  become  a  party  to  exemption  ii043  (Mode  i  ) 


49  CFR  177.848 


49  CFR  I74.67(i)+(j) 


49  CFR  173.226.  174,81, 

176.83.  177.848. 
49  CFR  173.226,  174  81, 

176.83.  177.848. 

49  CFR  177.809  and 
177.817,  Part  107,  Sub- 
part B.  Appendix  B, 
Part  172,  Subpart  C.  D 
and  E:  173.24(b)(1). 

49  CFR  173.152  


49  CFR  173.152 


49  CFR  I73.29(b)(ii) 


DYNO— Alaska.  Olympia, 
WA. 

DYNO— Northwest.  Olym- 
pia, WA. 


49  CFR  172.101, 

172.204(c)(3),  173.27, 

175.30(a)(1),  175.320. 
49  CFR  172  101. 

172.204(c)(3),  173.27. 

175.30(a)(1).  175.320. 
49  CFR  172.101. 

172.204(c)(3),  173.27. 

175.30(a«(1).  175.320. 
49  CFR  172.101. 

172.204(c)(3),  173.27, 

175.30(a)(1),  175.320. 
49  CFR  172.101. 

172.204(c)(3).  173.27. 

175.30(a)(1),  175.320. 
49  CFR  172.101. 

172.204(c)(3).  173.27. 

175.30(a)(1).  175.320. 
•:9CFR  172.101, 

172.204(c)(3).  173.27, 

175.30(a)|1),  175.320. 
49  CFR  173.62.  Part  107 
Appendix  B(1). 

172.301(c),  175.320(a). 


49  CFR  173.62,  Part  107 

Appendix  B(l). 

172.301(c),  175.320(a). 
49  CFR  173.62,  Part  107 

Appendix  8(1). 

172.301(c).  175.320(a). 


To  become  a  part>'  to  exemption  ■>1043.  (Mode  i  ) 

To  become  a  party  to  exemption  1 1050.  (Mode  2.) 

To  become  a  party  to  exemption  r.055  (Modes  i 

2.  3.) 
To  become  a  party  to  exemption  11055.  (Modes  i 

2.  3.) 

To  authonze  the  controlled  release  of  ethylene,  con- 
tained in  DOT  specification  cylinders,  into  a  trans- 
port vehicle  for  the  purpose  of  ripening  fruits  and 
vegetables.  (Mode  i .) 

To  become  a  party  to  exemption  ini9.  (Modes  i 

2.) 
To  become  a  party  to  exemption  n  1 1 9  (M6de«  i 

2.) 
To  become  a  party  to  exemption  i  n35.  (Mode  2.) 

To  become  a  party  to  exemption  1 1 136.  (Mode  4.) 


To  become  a  part>  to  exemption  :  ■  :36.  (Mod"  4.) 
To  Ijecome  a  party  to  exemption  1 1 135.  (tvlode  4.) 
To  become  a  party  to  exemption  i  *  ise.  (Mode  4.) 
To  tiecome  a  part  to  exemption  n  136.  (Mode  4  t 
To  become  a  party  to  exemption  1 1 135.  (Mode  4  i 
To  become  a  party  to  exemptron  i  ■  i36  iMode  4j 


The  authorizes  the  transportation  m  commerce, 
aboard  cargo  aircraft,  in  Alaska  Explosives.  Blast- 
ing, type  E.  Division  1.5D  which  are  descrioed  in 
49  CFR  Section  175.320  as  Blasting  agent,  n.o.s. 
(Mode  4.) 

To  t>ecome  a  party  to  exemption  i  •  :39.  (Mode  4.) 


To  become  a  party  to  exempt.on  : "  139.  (Mode  4.( 
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Modification  and  Party  to  Exemptions— Continued 


Application 
No. 

11139-P  

1!1b6-P   

ni56-P  

ni56-P  

ni56-P  

ni56-P  

ni56-P  

ni56-P  

in56-P  

tn56-P    ... 

1115&-P  

in56-P   ... 

in56-P  

in56-P   ..'. 
in56-P 
11184-P    ... 
in89-P     . 

M189-P    ... 

•n89-P 

M189-P  .... 

M189-P  .. 
1tl89-P  . 
•n89-P    ... 

'n89-X    ... 

•1189-P  .... 
•1189-P  .... 
♦'189-P  ... 


Exemption  No. 


DOT-E 

DOT-E 
DOT-E 

DOT-E 
DOT-E 

DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 
DOT-E 

DOT-E 

DOT-E 

DOT-E 

DOT-E 
DOT-E 
DOT-E 

DOT-E 

DOT-E 
DOT-E 
DOT-E 


1139 

1156 

1156 

1156 
1156 

1156 
1156 
1156 
1156 
1156 
1156 
1156 
1156 
1156 
1156 
1184 
1189 

1189 

1189 

1189 

1189 
1189 
1189 

1189 

1189 
1189 
1189 


Applicant 


Pacitic  Powder  Company, 
Olympia.  WA 

ICI  Explosives  USA.  inc  . 
Dallas.  TX 

St.  Lawrence  Explosives 
Corp..  Adams  Center, 
NY 

Evenson  Explosives.  Inc  . 
Morris.  IL. 

Explosives  Technologies 
International.  Wilming- 
ton, DE 

Dyna-Blast,  Inc.. 
Nortonville.  KY 

Slurry  Explosive  Corpora- 
tion, Columbus,  KS. 

Slurry  Explosive  Corpora- 
tion, Columbus,  KS. 

Quick  Supply  Co..  Des 
Moines,  lA 

Piedmont  Explosives.  Irw.. 
Statesville,  NC. 

Cherokee  Products,  Inc  , 
Jefferson  City,  TN. 

El  Dorado  Chemical  Com- 
pany, St.  Louis,  MO 

Maurer  &  Scott  Sales, 
Irx;.,  Lehigh  Valley,  PA 

Buckley  Powder  Co.,  En- 
glewood,  CO 

MEMSCO,  Dawson 
Spnngs,  KY 

BP  Chemicals,  Inc 
Cleveland.  OH. 

TRW  Vehicle  Safety  Sys- 
tems, Inc  Washington, 
Ml 

TEMIC,  Aschau,  Germany 

Takata  Moses  Lake,  Inc 
("TML"),  Moses  Lake, 
WA. 

Automotive  Systems  Lab- 
oratory. Inc.  ("ASL"), 
Farmington  Hills,  Ml 

Inflation  Systems,  Inc. 
flSI"),  LaGrange,  GA. 

Takata,  Inc.  Auburn  Hills, 
Ml. 

Toyota  Motor  Sales, 
U.S.A.,  Inc    Torrance 
CA. 

Morton  International,  Inc 
Ogden,  UT 


Honda  of  America  Mfg. 

Inc.,  Marysville.  OH. 
Diamond-Star  Motors. 

Normal.  IL. 
Breed  Technologies,  Inc.. 

Lakeland.  FL 


Re5ulation{s)  affected 


49CFR  173.62.  Part  107 

Appendix  B(i), 

172.301(c),  175.320(a). 
49CFR  173.62  

49CFR  173.62  


49CFR  173.62  .... 

49CFR  173.62  .... 

49  CFR  173.62  ... 

49CFR  173.62  .... 

49  CFR  173.62  .. 

49  CFR  173.62  .. 

49  CFR  173.62  .... 

49  CFR  173.62  .... 

49  CFR  173.62  .... 

49  CFR  173.62  .... 

49  CFR  173.62  .... 

49  CFR  173.62  

49  CFR  179.101-1 


49  CFR  172.101    173.56 
173.116 


49  CFR  172  101    173.56, 

173.116. 
49  CFR  172  101    173.56 

173.116. 

49  CFR  172  101    173.56 
173.116. 

49  CFR  172.101    173.56, 

173.116. 
49  CFR  172.101    173.56, 

173.116. 
49  CFR  172.101    173.56 

173.116. 

49  CFR  172.101    173.56 
173.116 


49  CFR  172.101    173.56, 

173.116. 
49  CFR  172.101    173.56. 

173.116. 
49  CFR  172.101    173.56, 

173.116. 


Nature  of  exemption  thereof 


To  t)ecome  a  party  to  exemption  1 1 139.  (Mode  4.) 

To  become  a  party  to  exemption  1 1 1 56  (Mode  I .) 
To  become  a  party  to  exemption  1 1 156.  (Mode  l .) 

To  become  a  party  to  exemption  1 1 156.  (Mode  1.) 
To  become  a  party  to  exemption  1 1 156  (Mode  i  ) 

To  become  a  party  to  exemption  1 1 1 56.  (Mode  i  ) 
To  k)ecome  a  party  to  exemption  1 1 156.  (Mode  i  ) 
To  tjecorrie  a  party  to  exemption  1 1 1 56.  (Mode  1 .) 
To  l)ecome  a  party  to  exemption  1 1 156.  (Mode  1.) 
To  t)ecome  a  party  to  exemption  1 1 156.  (Mode  1 .) 
To  tsecome  a  party  to  exemption  1 1 156.  (Mode  1 .) 
To  tiecome  a  party  to  exemption  1 1 156.  (Mode  1.) 
To  tjecome  a  party  to  exemption  1 1 156.  (Mode  l .) 
To  tiecome  a  party  to  exemption  1 1 156.  (Mode  1  ) 
To  become  a  party  to  exemption  1 1 156.  (Mode  1.) 
To  become  a  party  to  exemption  1 1 184.  (Mode  2.) 

To  authorize  automotive  passive  restraint  inflators 
and/or  modules,  which  are  capable  of  passing 
certain  UN  test  criteria,  to  be  shipped  as  class  9 
(Modes  1,2,  3,4,  5.) 

To  become  a  party  to  exemption  1 1 1 89.  (Modes  t 
2.  3,  4.  5.) 

To  become  a  party  to  exemption  11189.  (Modes  1 
2,  3,  4,  5.) 

To  become  a  party  to  exemption  1 1 1 89   (Modes  l 
2.  3,  4,  5.) 

To  become  a  party  to  exemption  1 1 1 89.  (Modes  1 

2,  3,  4,  5.) 
To  become  a  party  to  exemption  11189.  (Modes  1 

2,3,4,5.) 
To  become  a  party  to  exemption  11 189  (Modes  1 

2.3,4,5.) 

To  authorize  automotive  passive  restraint  inflators 
and/or  modules,  which  are  capable  of  passing 
certain  UN  test  criteria,  to  be  shipped  as  class  9 
(Modes  1,2,3,4.5.) 

To  become  a  party  to  exemption  11189.  (Modes  1 
2,3,4,5.) 

To  become  a  party  to  exemption  11189.  (Modes  1 
2,  3,  4.  5.) 

To  authorize  automotive  passive  restraint  inflators 
and/or  modules,  which  are  capable  of  passing 
certain  UN  test  criteria,  to  be  shipped  as  class  9 
(Modes  1  2.  3.  4,  5.) 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS—Continued 


Application 
No. 


1121 5-X 


11251-P 
11253-P 

11253-P 

11253-P 

11253-P 

11253-P 

11253-P 

11253-P  . 

11253-P  . 

11254-P  . 

11347-X  . 


UMI 


1032&-N 
10395-N 

11300-N 

10611-N 


Exemption  No. 


DOT-E  11215 


DOT-E  11251 
DOT-E  11253 

DOT-E  11253 

DOT-E  11253 

DOT-E  11253 

DOT-E  11253 

DOT-E  11253 

DOT-E  11253 


Applicant 


Orbital  Sciences  Corpora- 
tion (OSC),  Dulles,  VA. 


Aztec  PeroxifJes,  Inc., 

Elyria,  OH. 
Rhone-Poulenc.  Shelton, 

CT. 


McKenzie  Tank  Lines, 
Inc..  Tallahassee,  FL 


ComincD  Fertilizers  Ltd., 
Calgary.  Alberta,  CN. 


Coulton  Chemical  Corp., 
Sylvania,  OH. 


Hoechst  Celanese  Corp., 
Charlotte,  NC. 


MARSULEX,  Inc..  North 
York,  Ontario,  CN. 


Peridot  Chemicals  (New 
Jersey),  Inc.,  Newark, 
NJ. 


Regulation(s)  affected 


49  CFR  and  173.62,  Part 
107,  Subpart  B,  Appen- 
dix B;  172.102  note 
109;  Part  172  Subpart 
C,  D.  E,  F;Pani73 
Subpart  E,  G. 


49  CFR  173.225 


DOT-E  1 1 253      Ruan  Transport  Corpora- 
tion, Des  Moines.  lA. 


DOT-E  11254 


DOT-E  11347 


Schlumberger  Well  Serv- 
ices, Houston,  TX. 


Nuclear  Containers,  inc., 
Elizabethton,  TN. 


49  CFR  172.101,  Special 
Provision  B14,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101,  Special 
Provision  B14.  173.315 
Notes  4  and  24,  49 
CFR  section. 

49  CFR  172.101,  Special 
Provision  B1 4,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101,  Special 
Provision  B14,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101,  Special 
Provision  814,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101,  Special 
Provision  B14,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101,  Special 
Provision  B1 4,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101.  Special 
Provision  B14,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  173.62(c),  49 
CFR,  Packing  Method 
US006,  Paragraph  C 
and  F.2. 

49  CFR  178.358  


NEW  EXEMPTIONS 


DOT-E  10328 


DOT-E  10395 


DOT-E  10441 


DOT-E  10511 


PPG  Industries,  Inc., 
Pittsburgh,  PA. 

Ceyogenic  Services  Incor- 
porated. Canton,  GA. 


North  State  Enviror>- 
mental.  South  San 
Francisco,  CA. 

Schlumberger  Well  Sen/- 
k:es,  Houston,  TX. 


49  CFR  173119, 
179.101-1(3).  179.102- 
11. 

49  CFR  173.316(c)  


49  CFR  177.848 


49  CFR  173.304 


Nature  of  exemption  thereof 


To  authorize  the  transportation  in  commerce  of  cer- 
tain hazardous  materials,  contained  in  a  pegasus 
XL  three  stage  winged  solid  fuel  rocket  in  captive 
carry  launch  (CCL)  configruation  secured  beneath 
a  McDonnell  Douglas  L-1011  (L-lOli)  aircraft. 
The  flight  of  the  L-1011  must  be  in  accordance 
with  the  range  safety  procedure  of  Vandentjerq 
AFB,  CA.  (Mode  4.) 

To  become  a  party  to  exemption  11251.  (Mode  2.) 

To  become  a  party  to  exemption  1 1253.  (Mode  i .) 


To  become  a  party  to  exemption  11253.  (Mode  1.) 


To  become  a  party  to  exemption  11253.  (Mode  1.) 


To  tjecome  a  party  to  exemption  1 1253.  (Mode  1.) 


To  become  a  party  to  exemption  1 1253.  (Mode  1.) 


To  t)ecome  a  party  to  exemption  1 1253.  (Mode  i.) 


To  become  a  party  to  exemption  1 1253.  (Mode  1 .) 


To  tjecome  a  party  to  exemption  11253.  (Mode  1.) 


To  become  a  party  to  exemption  1 1254.  (Mode  3.) 


To  authorize  the  manufacture,  mark,  and  sell  of 
DOT  Specification  21PF-1B  overpacks  manufac- 
tured in  variance  with  the  Specification  in  49  CFR 
178.358  for  the  transportation  of  uranium 
hexafluoride,  fissile  (containing  1—5%  U-235)  in 
Type  A  cylinders.  (Modes  1 ,  2,  3.) 


To  authorize  alternate  safety  relief  valve  settings  for 
DOT  specification  tank  cars  used  for  shipment  of 
certain  flammable  liquids.  (Mode  2.) 

To  authorize  ttie  manufacture,  marking  and  sale  of  a 
DOT  Specification  4L  cylinder  to  be  used  for  ttte 
transportation  of  methane,  refrigerated  liquid,  (Di- 
vision 2.1).  (Mode  1.) 

To  authorize  transportation  in  commerce  of 
cyanides.  Division  6.1.  in  lab  packs  with  Class  8 
nriaterials.  not  to  exceed  55  galtons  per  container, 
to  be  transported  on  the  same  vehcle.  (Mode  1  ) 

To  authorize  shipment  of  sulfur  hexafluoride, 
classed  as  a  nonflammat)le  gas.  In  a  nofvDOT 
specification  device  contained  in  a  specially  de- 
signed shipping  vessel.  (Modes  l ,  2.  3,  4,  5.) 
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Modification  ano  Party  to  Exemptions— Continued 


10f>89-N  . 


lO/bl-N       . 


I0'^91-N 


108'j8-N 


10903-N 


10920-N 


10950-N 


10954-N 


10965-N 


1098&-N 


1098/-N 


10990-N 


1 ; G29-N 


nOil-N 


i;055-N 


Exemption  No. 


OOT-E  10589 
OOT-E  10751 
DOT-E  10791 

DOT-E  10858 
OOT-E  10903 

DOT-E  10920 

DOT-E  10950 
DOr-E  10954 
DOT-E  10965 
DOT-E  10986 

DOT-E  10987 

DOT-E  10990 


DOT-E  11029 


DOT-E  11043 


DOT-E  11055 


Appticaot 


Monsanto.  St.  Louis.  MO 


Ireco.  Incorpofated.  Salt 
Lake  City.  UT 

Con-Oues;  Producti.  Inc 
E*  Grove  Village.  IL 


Ashland  Chemical.  Inc.. 
Columbus.  OH 

National  Medical  Waste, 
Inc..  Nashville.  TN. 


Dodson  International  Air. 
Roswell.  GA. 


The  Fertilizer  Institute  on 
behalf  of  Members  Co.. 
Spokane.  WA. 

Atlas  Bag  Company,  inc.. 
Lincolnwood.  IL 


HASA.  Inc..  Santa  Clanta. 
CA. 


Air  Products  and  Chemi- 
cals. Inc  .  Allentown. 
PA. 


Air  Products  and  Chemi- 
cals. Inc  .  Allentown. 
PA 


Air  Transport  Association 
of  Amenca.  Washing- 
ton. DC 


Olin  OrdnatKe.  St  Marks. 
FL 


Laidlaw  Environmental 
Sen/ices.  Inc..  Colum- 
bia. SC 


Rollins  CHEMPAK.  Inc., 
Wilmington,  DE 


Regulation(s)  affected 


49CFR  1/3.31(0(3) 


49  CFR  1 77.848 


49CFR  173.12(b)(1) 


49  CFR  I74.67(i) 


49  CFR  173.197 


49  CFR  172.101. 

172.204(c)(3). 

173.27(b)(2).  (3)  and 

173.27(f)  Table  2, 

175.30(e)(1). 
49  CFR  173.315(a)  Note 

17  2.6  &  7; 

173.315(m). 

49  CFR  173.211. 
173.212,  173.213. 
173.62. 

49  CFR  173.152(b)(1). 
173.217(c). 


49  CFR  173.302(C)(2)  (3) 
*(4).  I73.34(e)(1)(3) 
(4)  *  (6). 


49  CFR  173.163. 

173.192(a). 

173.302(a)(1). 

173.304(a)(2).  173.34 

(d)  *  (e). 
49  CFR  173.34(e)  


49  CFR  173.62(a)  (b) 
(c). 


49  CFR  1 77.848 


49  CFR  173.226.  174.81. 
176.83.  177.848. 


Nature  of  exemption  thereof 


To  authorize  an  alternati\/e  method  for  (acoustic 
emission  test)  for  retesting  and  to  discontinue  in- 
ternal shell  inspection  of  tank  cars.  (Mode  2.) 

To  authorize  the  transportation  of  oxidizers  and  higfi 
explosives  contained  m  a  separate  compartment 
in  the  same  vehicle.  (Mode  1 .) 

To  authonze  the  manufacture,  mark  and  sell  of  a 
non-DOT  specification  tri-wall  corrugated  con- 
tainer with  a  polyethylene  inner  base  for  use  as  a 
lab  pack  outer  package  for  transporting  various 
classes  of  material.  (Mode  1.) 

To  authonze  tank  cars  containing  various  classes  of 
hazardous  materials  to  be  exempt  from  physical 
presence  of  unloader  during  unloading.  iMorie  2.) 

To  authorize  shipment  of  certain  regulated  medical 
waste  contained  in  plastic  bags  overpacked  m 
various  size  polyethylene  carts  not  to  exceed  269 
gallon  capacity.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  cer- 
tain Division  1.1,  1.2,  1.3  and  1.4  explosives 
which  are  forbiaden  or  exceed  quantities  author- 
ized for  transportation  by  caiqo  aircraft  only 
(Mode  4.) 

To  authorize  ttie  shipment  of  anhydrous  ammonia 
for  agricultural  purposes  in  MC  330,  331  and  non- 
DOT  specification  cargo  tanks  (nurse  tanks) 
mounted  on  specially  designed  trucks.  (Mode  1 .) 

To  authorize  the  manufacture,  mark  and  sale  of 
non-DOT  specification  flexible  intermediate  bulk 
bags  to  be  used  in  transporting  various  classes  of 
hazardous  materials.  (Mode  2.) 

To  authonze  the  transportation  of  various  Division 
5.1  products  in  ten  pound  or  less  plastic  txittles 
overpacked  with  strong  outside  containers.  (Mode 
1.) 

To  authorize  ultrasonic  retesting  of  DOT-Specifica- 
tion  3A  cylinders  used  for  shipment  of  liquefied 
and  non-liquefied  compressed  gases,  and  mix- 
tures of  two  or  more  gases  classed  as  Division 

•   2.1 .  2.2  and  2.3  material.  (Mode  1 .) 

To  authorize  the  use  of  non-DOT  specification  sal- 
vage cylinders  for  shiprr.ent  of  certain  hazardous 
materials  which  are  authorized  to  be  shipped  in 
DOT-Speclfication  cylinders.  (Mode  l .) 

To  authonze  an  alternative  maintenance  program  for 
DOT-Specification  4DA  and  4DS  hermetically 
sealed  cylinders  charged  with 

bromotrifluoromethane,  compressed.  Division  22 
used  as  components  on  aircraft  fire  suppression 
systems.  (Modes  1.  4,  5.) 

To  authorize  shipment  of  propellant  explosives  in 
water,  classed  as  Division  1.3.  in  DOT  MC-307. 
DOT-407.  MC312  or  DOT  412  cargo  tanks  hav- 
ing a  minimum  design  pressure  of  25  psig.  (Mode 
1.) 

To  load,  transport  and  store  Division  2.3  (Gas)  or 
6.1  (liquid).  Packing  Group  1.  Zone  A  material 
packed  in  "lab-pack"  drums  on  the  same  trans- 
port vehicle  carrying  packagings  containing  var- 
ious classes  of  hazardous  materials.  (Mode  i .) 

To  authonze  the  transportation  of  combination  pack- 
ages of  Division  6.1,  Packing  G'oup  I,  Hazard 
Zone  A  material  to  be  shipped  with  other  hazard- 
ous materials.  (Modes  i ,  2,  3.) 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Application 
No. 


11075-N 


11078-N 


11082-N 


11088-N 


11099-N  ... 


11132-N 


11141-N 


11156-N 


11159-N 


11163-N 


in67-N 


UMI 


11172-N 


1 "  • 78-N 


ii184-r\l 


nSo-N 


Exemption  No. 


DOT-E  11075 


DOT-E  11078 

DOT-E  11082 
DOT-E  11088 

DOT-E  11099 
DOT-E  11132 

DOT-E  11141 

DOT-E  11156 

DOT-E  11159 

DOT-E  11163 
DOT-E  11167 


DOT-E  11172 


DOT-E  11178 


DOT-E  11184 


DOT-E  11186 


Applicant 


Kerr-McGee  Chemical 
Corporation,  Oklahoma 
City.  OK. 


Ryder  Aviall,  Inc.,  Mf.  Ju- 
liet, TN. 


Advanced  Tissue 
Sciences,  Inc.,  La  Jolla. 
CA. 

Federal  Laboratories. 
Saltsburg,  PA. 


AMKO  Service  Company 
Gnadenhutten,  OH. 

Uniroyal  Chemical  Com- 
pany, Inc.,  Middlebury, 
CT 

McClure  Industries,  Inc., 
Portland.  OR. 


Austin  Powder  Company. 
Cleveland.  OH. 


Fort  Container  Systems 
Inc.  Brampton.  Ontario. 
Canada. 


Control  Instruments  Cor- 
poration, Fairfield,  NJ. 


Eco-Pak.  Inc..  Elizabeth. 
TN. 


Lockheed  Engineering  & 
Sciences  Company, 
San  Diego,  CA. 


G.'eat  Lakes  Chemical 
Corporation.  El  Dorado, 
AR. 

Rohm  and  Haas  Com- 
pany. Philadelphia,  PA. 


Cryenco.  Inc.,  Denver, 
CO. 


Regulation(s)  affected 


49  CFR  172.202(e). 

172.203(d)(2)(4). 

172.310(a)(1).- 

172.331(b).  173.403(c), 

173.425(c)(5). 

173.443(a).  174.59, 

174.700(e).  174.715(a). 
49  CFR  173.159  (d)(1)  & 

(2). 


49  CFR  173.136(a)(1), 
173.137 

49  CFR  172.102  


49  CFR  173.302(c), 
1 73.34(e). 

49  CFR  173.224.  49  CFR 


49  CFR  173.197 


49  CFR  1 73.62 


49  CFR  178.253,  CFR 
Part  173.  Subpart  F. 
178.19. 


49  CFR  172.101 


49  CFR  173.240-244 


49  CFR  173.301(h). 
173.302  (a)(i)(2)&  (3), 
175.3. 


49  CFR  173.226 


49  CFR  179.101-1 


49  CFR  173.318 


Nature  of  exemption  thereof 


To  authorize  relief  from  certain  shipping  paper, 
marking,  placarding,  and  other  requirements  in- 
volving full  trains  of  closed  gondola  cars  contain- 
ing soils  and  debns  having  low  concentrations  of 
naturally  occurring  radioactive  material.  (Mode  2.) 


To  authorize  the  transport  of  batteries,  wet,  filled 
with  alkali,  electnc  storage,  classed  as  Class  8,  in 
specially  designed  packaging  meeting  UN   1H2 
Packing  Group  111  requirements  to  be  shipped  as 
essentially  non-regulated.  (Modes  l ,  2.  4,  5.) 
To  authorize  an  alternative  mechanical  type  test 
method  to  determine  corrosivity  and  specific  pack- 
aging group.  (Modes  1 ,  2.  3,  4,  5.) 
To  exempt  from  labelling  requirements  small  pack- 
ages of  various  hazardous  materials  (i.e.  tear  gas 
type  products)  formerly  requiring  irritant  label  now 
reclassed  to  require  a  poison  or  explosive  label 
(Modes  1 .  3.  4,  5.) 
To  authofize  acoustic  emission  retesting  of  DOT- 
Specification  3A  and  3AA  compressed  gas  cyl- 
inders (trailer  tut>es).  (Modes  1,  2.  3.) 
To  authorize  the  transport  of  Division  4.1.  flammable 
solid,   in  a   specially   designed  composite  type 
packaging  in  quantities  not  to  exceed  55  pounds 
(Model.) 
To  authorize  shipment  of  certain  regulated  medical 
waste  contained  in  plastic  bags  overpacked  in 
steel  bulk  roll-off  type  containers  secured  to  spe- 
cially designed  trucks,  (mode  i .) 
To  authorize  the  transport  of  ammonium  nitrate-fuel 
oil  mixture,  classed  as  Division  1 .5  in  specially  de- 
signed multi-wall  plastic  lined  tjags  meeting  UN 
packaging  critena  except  not  sift-proof.  (Mode  1 .) 
To  authorize  the  manufacture,   mark  and  sell  of 
rotationally    moulded    polyethylene    intermediate 
bulk   containers   equipped   with   stackable   steel 
frame,  with  a  capacity  of  300  gallons,  for  ship- 
ment of  Class  8  material.  (Modes  i ,  2.) 
To  authorize  the  transport  of  hydrogen,  compressed. 
Division  2.1  othenwise  fortMdden  on  passenger  air- 
craft, as  part  of  a  protable  monitoring  system 
(Mode  5.). 
To  manufacture*  marking  and  sell  a  non-DOT  speci- 
fication 250  gallon  capacity  packaging  system, 
consisting  of  a  inner  and  outer  cylmdncal  metal 
container  meeting  group  I  packaging  criteria,  for 
shipment  of  all  packaging  group  I  materials,  solids 
and  liquids.  (Modes  l.  2.  3,  4.) 
To  authorize  the  transportation  of  non-Dot  specifica- 
tion (spherically  shaped)  cylinders,  comparable  to 
DOT  specification  3A,  to  transport  air,  nitrogen, 
and  oxygen  in  non-liquefied  form  as  part  of  a  sut>- 
mergence  rescue  system.  (Modes  i ,  4,  5.) 
To  authorize  the  transportation  of  bromine,  Class  8. 
in  specially  designed  non-bulk  reusable  containers 
constructed   of   steel   equipped   with   removat>*e 
head  with  design  pressure  of  75  psig.  (Mode  1 .) 
To  authorize  the  transportation  of  flammable  liquids. 
Class  3  in  DOT-105J300  tank  cars  equipped  wth 
either  75  psi  or  150  psi  safety  relief  valves.  (Mode 
2.) 
To  authorize  the  manufacture,  mark  and  sell  of  a 
cryogenic  portable  tank  of  SA-240  3i6L  construc- 
tion, comparable  to  MC-338,  equipped  with  safety 
relief  valve  with  250  psig  for  use  in  transporting 
hazardous  matenals  classed  in  Division  2  1  and 
2.2.  (Modes  1,2.  3.) 
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MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


UMI 


Application 
No. 

Exemption  No 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

1 1 190-N 

DOT-E  1 1 1 90 

Olin  Corporation.  Win- 
ctiester  Division,  East 

49CFR  173.62(C)  

To  authorize  the  transportation  of  1 G  fikjer  drums  as 

outer  packaging  for  use  in  transporting  various 

Alton.  IL. 

classes  of  explosives.  (Modes  1 ,  3,  4.) 

11191-N  

DOT-E  11191 

Alaska  Helicopters,  Inc., 

49CFR  172.101, 

To  authorize  the  bulk  transportation  of  class  3  haz- 

Anchorage, AK. 

173.241,  173.242, 
173.243. 

ardous  materials  in  quantities  greater  than  those 
presently  authorized  by  cargo  air.  (Mode  4.) 

11192-N  

DOT-E  11192 

Bulk  Sak.  Inc.,  Malvern, 

49CFR  172.101, 

To  authorize  the  manufacture,  mark  and  sell  of  non- 

AR. 

172.331,  173.124, 
173.152,  173.154, 
173.164,  173.204, 
173.213,  173.217, 
173.227,  173.240, 
173.241.  173.242, 
173.244. 

DOT  specification  collapsable,  nonreusable,  flexi- 
ble bulk  bags  for  use  in  transporting  various 
classes  of  solid  hazardous  material.  (Modes  1 ,  2. 
3.) 

11196-N  

DOT-E  11196 

DHE  (Fabrication  and  Ma- 
chining), Vereeniging, 
Republic  of  So.  Africa. 

49CFR  1 78.245-1  (b)  

To  authorize  the  transportation  of  various  classes  of 
hazardous  material  in  non-DOT  specification  steel 
portable  tanks  similar  to  Specification  51  equipped 
with  fittings  at  the  end  or  on  top  in  one  location. 
(Modes  1.2.3.) 

11202-N  

DOT-E  11202 

Newport  News  Shipbuild- 
ing and  Dry  Dock  Com- 
pany. Newport  News, 
VA. 

49CFR  173.  49CFR  172 

To  authorize  ttie  intra  plant  transportation  across  a 
public  street,  of  various  classes  of  hazardous  ma- 
terials in  quantities  not  to  exceed  55  gallons  to  be 
transported  as  non-regulated.  (Mode  1 .) 

11204-N 

DOT-E  11204 

Vulcan  Chemicals,  Bir- 

49CFR 174.67(j)  

To  authorize  tank  cars  equipped  with  2"  valve  hose 

mingham,  AL. 

under  30  psig  pressure  to  remain  connected  dur- 
ing unloading  of  hydrochloric  acid.  Class  '.  (Mode 
2.) 
To  authorize  the  transportation  of  detonating  cord. 

11206-N  

DOT-E  11206 

Western  Atlas  Inter- 

49CFR 173.62.  Packing 

national,  Houston,  TX. 

Method  E-1 24.  PPR- 
33. 

Class  1 ,  in  plastic  bags  as  alternative  inner  pack- 
aging overpacked  as  specified  in  CFR.  (Modes  1, 
3,  4,  5.) 
To  authorize  the  manufacture,  marie  and  sell  of  a 

11210-N  

DOT-E  11210 

Owl  Scientific,  Inc., 

49  CFR  49  CFR 

Woburn.  MA. 

173.4(a)(2)(ii). 

specially  designed  packaging  incorporating  an 
inner  receptacle,  which  is  thinner  than  required, 
for  shipment  of  approximately  16.11  grams  of  a 
5.1  material  as  non  regulated.  (Modes  1.  2.  4.) 

11220-N  

DOT-E  11220 

Naico  Chemical  Com- 
pany, Naperville,  IL. 

49  CFR  173.28(b)(2)  

To  authorize  the  reuse  of  certain  stainless  steel 
packagings  without  leakproofness  air  test  for  use 
in  transporting  various  classes  of  hazardous  ma- 
terials. Class  1 ,  8,  9  and  Division  5.1 .  6.1  (Modes 
1,2,3.) 

To  authorize  the  bulk  transportation  of  Propane,  Di- 

11221-N  

DOT-E  11221 

Matrix  Construction.  Inc., 

49  CFR  172.101.  173.315 

Anchorage,  AK. 

visk)n  2.1,  in  DOT-51  specification  portable  fuel 
tanks  in  quantities  greater  than  those  presently 

* 

authorized  by  cargo  air.  (Mode  4.) 

11226-N  

DOT-E  11226 

Carpenter  Co..  Pasadena. 
TX. 

49  CFR  174.67(a)  and  (j) 

To  authorize  rail  cars  containing  ethylene  oxide.  Di- 
vision 2.3,  PIH,  zone  C,  to  remain  connected  dur- 
ing unloading  without  the  physical  presence  of  an 
unloader.  (Mode  2.) 

11228-N  

DOT-E  11228 

High  Voltage  Environ- 
nnental  Applications, 

49  CFR  173.315  

To  authorize  transportation  of  a  specially  designed 

packaging      configuration      containing       sulfur 

Inc.,  Miami,  FL. 

hexafluoride.  Division  2.2.  (Mode  1 .) 

M240-N  

DOT-E  11240 

Mead  Fine  Paper,  Chil- 
licothe.  OH. 

49  CFR  173.31(A1)(C)  

To  authorize  a  one-time  shipment  of  a  DOT-Speci- 
fication  111A100W1  rail  car,  which  was  filled  after 
it  was  out-of-test,  containing  corrosive  liquid, 
n.o.s..  Class  8.  (Mode  2.) 

11242-N  

DOT-E  11242 

Northrop  Corporation, 

49  CFR  172.200, 

To  authorize  the  interfacility  transportation  of  Class 

Hawthorne,  CA. 

172.300,  172.400. 
173.60,  173.62. 

1  explosives  packaged  in  strong  wooden  boxes 
and  shipped  as  non-regulated  in  private  owned 
enclosed  vehicles.  (Mode  l .) 

11248-N  

DOT-E  11248 

HA2MATPAC.  Inc..  Hous- 

49 CFR  173.3(a).  175.3, 

To  authorize  the  manufacture,  mark  and  sale  ot 

ton,  TX 

177.848(b),  49  CFR 
172  Subpart  E  &  Sub- 
part F,  and  Subpart  H, 
Part  173,  Subpart  D, 
Subpart  E,  Subpart  F 

specially  designed  combination  type  packaging  for 
transporting  certain  hazardous  materials  in  limited 
quantities  without  required  laljelling  and 
placarding.  (Modes  l ,  2,  3,  4,  5.) 

11251-N  

DOT-E  11251 

Akzo  Chemicals,  Inc., 
Chicago,  IL. 

49  CFR  173.225  

To  authorize  the  transportation  of  Division  5.2  or- 
ganic peroxide  solid  or  liquid  material  in  4H2  com- 
bination packaging.  (Mode  2.) 

MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Application 
No. 


n253-N 


11255-N 


11260-N 


Exemption  No. 


DOT-E  11253 


DOT-E  11255 


Applicant 


11263-N 

11265-N 

n266-N 
11267-N 

11270-N 
11274-N 

11277-N 


DOT-E  11260 

DOT-E  11263- 

DOT-E  11265 

DOT-E  11266 
DOT-E  11267 

DOT-E  11270 
DOT-E  11274 

DOT-E  11277 


1281-N 


11283-N  .. 


11287-N 


11297-N  ... 


1321-N 


DOT-E  1 1281       E.I.  du  Pont  De  Nemours 
&  Company,  Inc.,  Wil- 
mington. DE. 


DOT-E  11283 


DOT-E  11287 


DOT-E  112G7 


DOT-E  11321 


Zesto  Therm.  Inc.,  Cin- 
cinnati.OH. 


DADCO,  Detroit,  Ml 


ReetKJk  International  Ltd., 
Stoughton.  MA. 


E.I.  du  Pont  de  Nemours 
&  Company,  Inc.,  Wil- 
mington. DE. 


Boliden  Intertrade,  Inc.  et 
al.,  Atlanta,  GA. 


Arvin  Industries.  Inc..  Co- 
lumbus, IN. 


VIZ  Manufacturing  Com- 
pany, Philadelphia,  PA. 


American  Coke  &  Coal 
Chemicals  Institute, 
Washington,  DC. 

American  Sterilizer  Com- 
pany, Erie.  PA. 


Amersham  Corporation, 

Burlington,  MA. 

The  University  of  New 
Mexico,  Albuquerque, 
NM. 

B.F  Goodrich  Company, 
Henry,  IL. 

U.S.  Department  ot  De- 
fense, Falls  Church.  VA. 


Bulk  Sak.  Incorporated, 
Malvern,  AK. 


Regulation(s)  affected 


49  CFR  172.101,  Special 

Provision  B14.  173.315 

Notes  4  and  24,  49 

CFR  Section. 
49  CFR  1 72,  299-200, 

172.203-204,  173.300, 

173.306(f)(1), 

173.306(f)(2)(iii)and 

173.306(f)(3). 

49  CFR  173.3069a)(1)  


Nature  of  exemption  thereof 


49  CFR  172.101  (SP8, 
B45). 


49  CFR  172.101, 
172.504,  173.323, 
174.81  and  77.848 

49  CFR  173.416(e)  .. 
49  CFR  Part  173  

49  CFR  174.67(i)(j)  .. 
49  CFR  173.306(c)  .. 


49  CFR  Parts  173,  Sub- 
part E  &  F 


49  CFR  172.101 'SP  B- 
14.,  B-32andT-38. 


49  CFR  171.2,  172.101, 
173.1(b).  173.124(c), 
173.144. 

49  CFR  173.306(f) 


49  CFR  (Parts  171-177) 
of  Subtitle  B.  175.10. 
Subchapter  C. 


49  CFR  172.101  column 
7,  Special  Provision 
B14  and  T38. 


To  authorize  continued  use  of  certain  DOT  speci- 
fication MC  331  cargo  tanks  which  are  not  insu- 
lated as  required  for  shipment  of  Sulfur  Doxide 
liquefied.  Division  2.3.  (Mode  1.) 
To  manufacture,  mark  and  -sell  various  gas  pressur- 
ized shock  absortiers,  struts  and  cartridges  with 
relief  from  certain  required  test  parameters  and 
shipped  as  consumer  commodities.  ORM-D.  in 
specially  designed  packaging.  (Modes  i.  2,  3.  4. 
5.) 
To   authorize    the    transportation    of   argon,    com- 
pressed gas.  Division  2.2.  in  low  pressure  airbag. 
pressure  switches,  containing  .021  cubic  Inch  of 
argon  at  a  pressure  between  2500  and  3000  psi 
in  specially  designed  packaging.  (Mode  1.) 
To  authorize  the  transportation  of  solid  coal  tar  pitch 
compounds.  Class  9,  in  open-top  and  closed-top 
sitt-proof  metal  cans  in  amounts  that  exceeds  re- 
portable quantities.  (Mode  1.) 
To  authorize  the  shipment  of  ethylene  oxide  con- 
tained in  aluminum  canmsters  overpacked  m  fiber- 
board  tKixes  to  carry  a  Division  2.1  latiel  Instead 
of  a  Division  2.3  label.  (Modes  1.2.) 
To  authorize  transportation  of  certain   radioactive 
materials  In  a  20-WC  overpack  ^haf  has  an  alter- 
native inner  packaging.  (Modes  i .  2,  4.) 
To  authorize  the  transportation  of  Space  Nuclear 
Power  systems  (Topaz  II).  containing  various  haz- 
ardous matenal.  to  be  shipped  in  a  specially  de- 
signed transport  container.  (Mode  1 .) 
To  authorize  chlorine  filled  tank  cars  to  remam  con- 
nected   without    the    physical    presence    of   an 
unloader.  (Mode  2.) 
To  authorize  the  transportation  of  personally  owned 
fire  extinguisher  bottles  in  private  owned  vehicles 
shipped    under    military    or    civilian    permanent 
change  of  station  orders  aboard  cargo  vessel 
(Mode  3.) 
To  authorize  the  manufacture,  marking  and  sell  of 
large,    non-reusable,    collapsible,    woven    poly- 
propylene bulk  bags  (coated  w 'polyethylene  ?ilm). 
incorporating  four  top  lifting  straps  of  woven  poly- 
ester or  polypropylene  webbing  with  a  minimum 
breaking  strength  of  6000  lbs,  and  having  top  and 
"bottom  outlets,  for  shipment  of  certain  hazardous 
materials.  (Modes  i,  2.  3.) 
To  authorize  the  transportation  of  certain  Class  8 
materials    and    Division    6.1.    PIH    material    m 
uninsulated   MC   3^2,   330,   331    and   DOT  412 
cargo  tanks  and  DOT  51  portable  tanks  of  stain- 
less steel  construction.  (Mode  1.) 
To  authorize  the  transportation  of  flameless  heating 
devices  containing  small  quantifies  of  material 
classed  as   Division  4.3   to   be  transported  as 
consumer  commodity.  ORM-D.  (Modes  1,2.) 
To  provide  for  alternative  testing  criteria  for  gas 
spring  devices  containing  small  quantities  of  com- 
pressed, nonflamnable  nitrogen  gas  pressurized 
from  250  psi  to  2i75  psi  at  70  degree  F.  (Modes 
1,2,3.4.5.) 
This    exemption   authonzes   the    transportation    of 
Reebok  "instapump"  inflators  equipped  with  C02 
cartrioges,  classed  m  Division  2.2.  which  are  pres- 
ently forbidden  either  in  the  passenger  cabin  of 
the  aircraft,  or  the  cargo  compartment.  (Mode  5.) 
To  authorize  the  transportation  of  uninsulated  DOT 
specification  cargo  tanks  and  portable  tanks  ccn- 
taining  titanium  tetrachloride  which  is  poisonous 
by  inhalation.  (Mode  '.) 
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Modification  and  Party  to  Exemptions— Continued 


Modification  and  Party  to  Exemptions— Continued 


Application 
No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


EMERGENCY  EXEMPTIONS 


EE6530-X 


EE6691-X 


EE  6769-X  .. 


EE  7835-X    -. 


EE  7909-P 


EE8156-X  .. 

EE  8458-X  .. 
EE  8582-X  .. 

EE  8723-X  .. 

EE  8723-X  .. 

EE  9047-X  .. 

EE9145-X.. 
EE  10143-X 

EE  10184-X 

EE  10334-X 
EE  10529-X 


DOT-E  6530  .. 
DOT-E6691   .. 

DOT-E  6769  .. 
DOT-E  7835  .. 

DOT-E  7909  .. 


DOT-E  8156  .. 

DOT-E  8458  .. 
DOT-E  8582  .. 

DOT-E  8723  .. 

DOT-E  8723  .. 

DOT-E  9047  .. 

DOT-E  9145  .. 
DOT-E  10143 

DOT-E  10184 

DOT-E  10334 
DOT-E  10529 


Valley  Welding  Supply 
Company.  Wheeling, 
WV. 

Valley  Welding  Supply 
Company.  Wheeling. 
WV 


E.I.  du  Pont  de  Nemours 
&  Company.  Inc.,  Wil- 
mington, DE. 

Solkatronic  Chemicals, 
Inc.,  Morrisville,  PA. 


ALH  Systems.  Inc.,  Elk 
Grove  Village,  IL. 


Valley  Welding  Supply 
Company,  Wheeling, 
WV 

Welland  Chemical  Inc., 
Newell,  PA. 

Metro-North  Commuter 
Railroad  Company. 
New  York,  NY 

Mt.  State  Bit  Service,  Inc., 
Morgantown,  WV 


Savage  Industries,  Inc.. 
Salt  Lake  City.  UT 


Valley  Welding  Supply 
Company,  Wheeling, 
WV. 

Exxon  Pipeline  Company, 
Houston,  TX. 

Eurocom  Imports,  Inc.,  Ir- 
ving, TX. 


Valley  Welding  Supply 
Company,  Wheeling. 
WV. 

Chevron  Pipe  Line  Conv 
pany,  Houston,  TX. 

LND,  Inc.,  Oceanside,  NY 


49  CFR  1 73.302(c) 


49CFR  173.34(e)(15)(i). 
Part  107,  Subpart  B, 
Appendix  8. 


49  CFR  173.314,  173.315 


49  CFR  177.848,  Part 
107,  Appendix  (B)(1). 


49  CFR  172.203. 

172.400,  172.402(a)(2), 

172.402(a)(3), 

173.504(a),  173.345(a), 

173.359(c).  173.364(a). 

173.370(b).  173.370(d), 

173.377(f).  175.3. 

175.30.  175.33. 
49  CFR  173.121. 

173.302(a)(4). 

173.302(0. 

173.304(a)(1). 
49  CFR  173.31(c)  Table 

1.  179.202-1 2(b). 

49  CFR  Parts  100-177  ... 


49  CFR  172.101. 

173.1 14a(h)(3). 

173.154.  176.415. 

176.83. 
49  CFR  172.101, 

173.1 14a(h)(3). 

173.154,  175.415, 

176.83. 
49  CFR  173.124(a)(2). 

173.124(a)(4).  175.3. 


49  CFR  173.119. 
173.304.  173.315. 

49  CFR  173.306(a). 
178.33a. 


49  CFR  173.34(e)(10), 
1 73.34(e)(9). 


49  CFR  173.119, 
173.304,  173.315. 

49  CFR  173.302,  175.3 


Authorizes  the  shipment  of  hydrogen  and  mixtures 
of  hydrogen  with  helium,  argon  or  nitrogen  in  DOT 
Specification  3A,  3AA,  SAX  or  3AAX  steel  cyl- 
inders. (Modes  1 ,  2.) 

Authorizes  the  use  of  DOT  Specification  3A  or  3AA 
cylinders  over  35  years  old,  which  can  be  retested 
every  10  years,  for  transportation  of  certain  flam- 
mable and  nonflammable  gases.  (Modes  1 ,  2.  3, 
4.) 

Authorizes  the  transport  of  trifluoromethane  in  DOT 
specification  tank  cars  cargo  tanks.  (Modes  1,  2.) 

Authorizes  the  transport  of  compressed  gas  cyl- 
inders t)earing  the  flammable  gas  lat)el,  the  oxi- 
dizer label,  or  the  poison  gas  label  and  tank  car 
tanks  bearing  the  poison  gas  label  on  the  same 
vehicle.  (Mode  1.) 

To  tjecome  a  party  to  exemption  7909.  (Modes  1. 
2.) 


Authorizes  the  shipment  of  flammable  gases  in  DOT 
Specification  39  cylinders  up  to  225  cubic  inches 
in  volume.  (Modes  1,2.) 

Authorizes  the  conversion  of  DOT  Specification 
105A500W  or  112A400W  tank  cars  to  a  DOT 
Specification  111A1 00 W2  tank  car  (Mode  2.) 

Authorizes  the  transport  of  railway  track  torpedoes 
and  fuses  packed  in  metal  kits  in  motor  vehicles 
by  railroad  maintenance  crews  as  nonregulated 
rail  carrier  equipment.  (Mode  1 .) 

Authorizes  ttie  use  of  non-DOT  specification  motor 
vehicles  for  txjik  shipment  of  certain  blasting 
agents.  (Modes  1,2.) 

Authorizes  the  use  of  non-DOT  specification  motor 
vehicles  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  1 ,  2.) 

Authorizes  the  use  of  copper-bearing  (brass)  valves 
in  DOT  specification  cylinders  and  DOT  Specifica- 
tion 5P  drums  containing  ethylene  oxide.  (Modes 
1.2.3.4.) 

Auttiorizes  the  use  of  a  non-DOT  specification  con- 
tainer, for  shipment  of  flammable  gases.  (Mode 
1.) 

Authorizes  the  transport  of  certain  hazardous  mate- 
rials in  a  container  conforming  with  DOT  Speci- 
fication 2Q  exception  for  size  and  marking. 
(Modes  1 ,  2.) 

Authorizes  the  shipment  of  a  specifk;  gas  mixture  in 
DOT  Specification  4B,  4BA  or  4BW  cylinders  re- 
tested  in  accordance  with  the  provisions  of  49 
CFR  173.34  (e)(9)  and  (e)(10).  (Modes  1,  2,  3.) 

Authorizes  the  use  of  a  non-DOT  specification  con- 
tainer for  shipment  of  flammable  liquids  and  flam- 
mable gases.  (Mode  1 .) 

Authorizes  the  use  of  non-DOT  specification  con- 
tainers descrit)ed  as  hermetically  sealed  electron 
tube  devices.  (Modes  1 .  2,  3,  4,  5.) 


Application 
No. 


EE  10645-X 
EE  10650-X  . 

EE  10693-X  . 

EE  10784-X  . 

EE  11136-P  . 

EE  11136-X  ., 

EE  112D0-P  .. 
EE  11200-P.. 

EE  11251-P  .. 
EE  11253-P  .. 

EE  11253-P  .. 

EE  11253-P  .. 

EE  11269-N  . 

EE  9064-N  ... 


EE  11272-N 


EE  11279-?,! 


Exemption  No. 


DOT-E  10645 
DOT-E  10650 

DOT-E  10693 

DOT-E  10784 

DOT-E  11136 

DOT-E  11136 

DOT-E  11200 
DOT-E  11200 

DOT-E  11251 
DOT-E  11253 

DOT-E  11253 

DOT-E  11253 

DOT-E  11269 

DOT-E  11271 


EE  1128&-N 


DOT-E  11272 


DOT-E  11279 


DOT-E  11280 


Applicant 


Essex  Cryogenics  of  Mis- 
souri, Inc.,  St.  Louis, 
MO. 

United  Agri  Products/ 
Transbas.  Incorporated, 
Greeley,  CO. 


Vertex  Chemical  Corpora- 
tion, St.  Louis,  MO. 


U.  S.  Department  ot  the 
Treasury.  Washington. 
DC. 

Alaska  Pyrotechnics,  Inc., 
Anchorage,  AK. 

Alaska  Pyrotechnics,  Inc., 
Anchorage.  AK. 

Olin  Corporation,  Stam- 
ford, CT. 

Astrotech  Space  Oper- 
ations. LP..  TIfusville. 
FL. 

Aztec  Peroxides,  Inc.. 
Elyria,  OH. 

International  Chemical  Ex- 
press, Inc..  Surry,  B.C. 
Canada. 

Trimac  Transportation 
System,  Calgary.  Al- 
berta. Canada. 

Arrow  Transportation 
Company,  Portland,  OR. 


Sun  Refining  and  Market- 
ing Company.  Philadel- 
phia. PA. 


Union  Miniere. 
Antwerpen,  Belgium. 


Union  Tank  Car  Com- 
pany. Chicago.  IL. 


Van  Waters  &  Rogers.  In- 
corporated. Anchorage, 
AK. 


Amoco  Oil  Company,  Chi- 
cago. IL. 


Regulation(s)  affected 


49  CFR  173.316;  178.57- 
8(c). 


49  CFR  I74.67(i)and(j), 
Part  107,  Appendix  B. 


49  CFR  I74.67(i)and(j). 
Part  107,  Appendix  B. 


49  CFR  173.25,  175.85. 

Part  107,  Appendix  B  to 

Subpart  B,  Part  1 72, 

Subpart  C. 
49  CFR  172.101, 

172.204(c)(3K  173.27, 

175.30(a)(1).  175  320. 
49  CFR  172.101. 

172.204(c)(3),  173.27. 

175.30(a)(1),  175.320. 
49  CFR  173.31(a)(4)  and" 

179-300-15. 
49  CFR  173.31(a)(4)  and 

179-300-15. 

49  CFR  173.225  


49  CFR  172.101,  Special 
Provision  B14,  173.315 
Notes  4  and  24,  49 
CFR  Section. 

49  CFR  172.101.  Special 
Provision  B14,  173.315 
Notes  4  and  24.  49 
CFR  Section. 

49  CFR  172.101.  Special 
Provision  B14.  173,  315 
Notes  4  and  24.  49' 
CFR  Section. 

49  CFR  176.67(k). 
174.9(b). 


49  CFR  173.29(a). 
173.31(a). 


49  CFR  172.101  Column 
(98).  Part  107.  Appen- 
dix B.  Subpart  B(i). 


49  CFR  173.29(a), 
173.31(a)  and  (D)(3). 
and  179.200-6. 


Nature  of  exemption  thereof 


Authorizes  the  manufacturer,  marking  and  sale  of  in- 
sulated non-DOT  specification  cylinder  conforming 
with  49  CFR  178.57  with  exception  for  shipment 
of  certain  nonflammable  gases.  (Mode  i.) 

Authorizes  tank  cars,  containing  flammable  gases, 
flammable  liquids,  combustible  liquids  and  other 
regulated  materials  (OPM-E).  to  remain  standing 
with  unloading  connections  attached  when  no 
product  Is  being  transferred.  (Mode  2.) 

Authorizes  the  use  of  tank  cars,  containing  chlorine, 
to  remain  standing  with  unloading  connections  at- 
tached when  no  product  is  being  transferred 
(Mode  2.) 

Authonzes  the  shipment  of  oxygen  in  DOT  speci- 
fication 3AA2015  cylinders  in  the  passenger  com- 
partment of  commercial  aircraft.  (Mode  5.) 

To  tiecome  a  party  to  exemption  1 1 136  (Mode  4.) 


To  authorize  the  air  transport  of  fireworks,  i  .3G  with 
the  approval,  marking,  labeling  and  packaging  re- 
quirements of  Title  49  CFR.  (Mode  4.) 

To  become  a  party  to  exemption  11200  (Modes  i 
3.) 

To  become  a  party  to  exemption  11200  (Modes  i 
3.) 

To  become  a  party  to  exemption  n25i.  (Mode  ?.) 

To  t)ecome  a  party  to  exemption  1 1253.  (Mode  i.) 


To  become  a  party  to  exemption  1 1253.  (Mode  1.1 


To  Ijecome  a  party  to  exem.ptson  1 1253.  (Mode  1 .) 


To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  lliAiOOWi  tank  car.  contain- 
ing a  residual  amount  of  a  Class  3  material,  meet- 
ing all  DOT  requirements  except  that  the  tank  car 
has  defective  interior  heater  coils.  (Mode  2.) 

To  authorize  the  transportation  of  germanium  tetra- 
chloride in  packagings  consisting  of  an  inner  glass 
txjttle  with  a  maximum  capacity  of  10  liters,  cush- 
ioned within  a  steel  drum,  which  is  further  cush- 
ioned and  overpacked  in  a  second  steei  drjm. 
(Modes  1.  2.  3.) 

To  authorize  the  transportation  m  commerce  of  a 
DOT  Specification  111A10OW1  tank  car.  contain- 
ing a  residue  of  a  Class  3  material,  which  cces 
not  fully  comply  with  ail  DOT  requirements  (Mode 
2.) 

To  authorize  the  one  time  transportation  m-  com- 
merce of  SIX  (6)  DOT  Specification  4AA430  cyl- 
inders containing  150  pounds  of  anhydrous  am- 
morla.  liquefied.  Division  2.2.  which  exceeds  the 
quantity  limitations  authorized  for  shipment  b/ 
cargo  aircraft  only.  (Mode  4.) 

To  authorize  the  transportation  of  class  COT  11  •  A 
tank  cars  with  a  shell  thickness  \x'o^  the  reyi;- 
latory  minimum.  (Mode  2.) 


UMI 
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^ppiicaiion 
Mo. 


ExenvdonNo. 


FE  11290-N        DOT-E  11290 


E£  n29l-N 


EE  11292-N 


EE  I 1293-N 


EE  11295-N 


EE  11295-N 


EE  11296-N 


EE  11303-N 


EE  n303-X 


EE11305-N 


EE  11308-N 


EE  11309-N 


EE  11310-N 


L>OT-E  1 1291 


DOT-E  11292 


DOT-E  11293 


DOT-E  11295 


DOT-E  11295 


DOT-E  11296 


DOT-E  11303 


DOT-E  11303 


DOT-E  11305 


DOT-E  11308 


DOT-E  11309 


DOT-E  11310 


UMI 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Applicant 


Olin  Corporation.  Stam- 
ford, CT 


Transarrerxxwa,  Incor- 
porated. Tampa.  FL 


FMC  Corporation,  Phila- 
delphia. PA. 


All  Pure  ChefTKcal  Com 
pany.  Inc..  Tracy.  CA 


Monsanto  Company,  St. 
Louis,  MO 


Lucier  Chemicals  Indus- 
tries, Jacksonville 
Beach,  FL. 

Ashland  Chemical  Com- 
pany, Dublin,  OH 


Union  Pacific  Railroad 
Company,  Omaha,  NE 


Union  Pacific  Railroad 
Company,  Omaha,  NE 


Nichimen  America,  Inc 
New  York,  NY 


Sun  Refining  and  Market- 
ing Company,  Philadel- 
phia, PA 


Association  of  American 
Railroads,  Washington. 
DC 

Sun  Refining  and  Market- 
ing Company  Philadel- 
phia. PA 


Regijiation(s)  affected 


49CFR  173.31(b)(3), 
179.100-12(c), 
179.100-13  and, 
179.102-2. 


49CFR  179.201-1 


49CFR  172.101  Table, 
Column  (7),  Special 
Provisions  T38.  T43. 
T46. 


49CFR  173.31(b); 
173.31(b)(3). 
179.300(b):,  179.300- 
13(a)  and  179.300-14 


49CFR  172.302(c), 
173.29(c)(2);  173.31(a), 
Part  107,  Appendix  B  to 
Subpart  B. 

49CFR  172.302(c). 
173.29(C)(2);  173.31(a), 
Part  107,  Appendix  B  to 
Subpart  B. 

49CFR  173.306  


49CFR  173.29(a), 
173.31(a);  173.314(c) 
and  179.105-4 


49CFR  173.29(a), 
173.31(a):  173.314(c) 
and  179.105-4 


49CFR  172.301(a)(1) 
and  (c).  Part  107,  Ap- 
pendix B  to  Suljpart  B, 
paragraph  (1) 


49CFR  174.9(b). 
174.67(k) 


49CFR  I73.31(a)(15) 
and  173.242 


49CFR  173.29(a)  and 
174.67{k). 


Nature  of  exemption  thereof 


To  authonze  the  transportation  of  a  DOT  Specifica- 
tion 105A500W  tank  car,  containing  a  Division  2.3 
material,  meeting  all  DOT  requirements  except 
that  the  tank  car  has  a  defective  safety  relief 
valve  which  has  been  equipped  with  a  chlorine 
"C"  kit  attached.  (Mode  2.) 

To  authorize  the  transportation  of  DOT  Specification 
1 1 1A100W1  lank  cars,  containing  sulfur,  a  class  9 
material,  which  does  not  fully  comply  with  all  DOT 
requirements.  (Mode  2.) 

To  authorize  the  one  time  transportation  in  com- 
merce of  three  (3)  DOT  Specification  IM  101  port- 
able tanks,  each  containing  a  residual  amount  of 
chkjropivaloyl  chloride,  whk;h  do  not  comply  with 
special  packaging  provisions  required  for  the  ship- 
ment of  a  Division  6.1,  Poison  inhalatiotion  hazard 
(PIH)  material.  (Mode  1.) 

To  authorize  the  shipment  ol  a  DOT  Specification 
106A500X  multi-unit  tank  car  tank  (ton  tank),  con- 
taining a  division  2.3  material,  meeting  all  DOT  re- 
quirements except  that  the  ton  tank  has  a  defec- 
tive unloading  valve  and  a  Chlonne  Institute  "B" 
kit  attached.  (Mode  i.) 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  111A100W1  tank  car,  contain- 
ing a  residue  of  a  Class  8  material,  which  does 
not  fully  comply  with  all  DOT  requirements.  (Mode 
2.) 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  111A100W1  tank  cr,  containing 
a  residue  of  a  Class  8  material,  which  does  not 
fully  comply  with  all  DOT  requirements.  (Mode  2.) 

To  authorize  the  transportation  in  commerce  of  cer- 
tain waste  aerosol  cans  containing  flammable  gas 
propellants,  including  isobutane  and  propane, 
overpacked  in  a  removable  head  DOT  Specifica- 
tion 17H  or  UN1A2  steel  drum,  or  disposal.  (Mod- 
els 1,2.) 

To  authorizes  the  transportation  in  commerce  of  a 
DOT  Specification  112T340  tank  car,  containing  a 
Division  2.1  material,  meeting  all  DOT  require- 
ments except  that  the  tank  car  Is  not  equipped 
with  a  complete  thermal  insulation  system  due  to 
accident.  (Mode  2.) 

To  authorizes  the  transportation  In  commerce  of  a 
DOT  Specification  112T340  tank  car,  containing  a 
Division  2.1  material,  meeting  all  DOT  require- 
ments except  that  the  tank  car  Is  not  equipped 
with  a  complete  thermal  insulation  system  due  to 
accident.  (Mode  2.) 

To  authorizes  the  one  time  transportation  In  com- 
merce of  a  freight  container  loaded  with  67  DOT 
Specification  1A1  steel  drums  which  are  Improp- 
erly marked  ORM-A,  NA2783  instead  of  the  re- 
quired marking  of  organophosphorus  pesticides. 
liqukl,  toxic,  n.o.s.,  UN3018.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  IIIAIOOWl  tank  car,  contain- 
ing a  residual  amount  of  a  Class  3  material,  meet- 
ing all  DOT  requirements  except  that  the  tank  car 
has  defective  interior  heater  coils,  (Mode  2.) 

To  authorize  the  shipment  of  an  AAR  Specification 
211A100W1  tank  car,  containing  a  Class  3  mate- 
rial, having  a  non-reclosing  safety  relief  device 
(Mode  2.) 

To  authorize  the  transportation  of  a  DOT  Specifica- 
tion 111A100W1  tank  car,  containing  a  residual 
amount  of  a  Class  3  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  a  plugged 
hole  in  the  tank  car  tank.  (Mode  2.) 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS—Continued 


Application 
No. 


EE  11317-N 
EE  113-,8-N 

EE  11319-N 
EE  11333-N 

EE  11334-N 

EE  11335-N 

EE  11336-N 

EE  11337-N 
EE  11343-N 

EE  11347-N 


EE  n'349-N 


EE  ■'1350-N 


EE  n354-N 


EE  11355-N 


EE  11368-N 


Eb  11369-N 


Exemption  No. 


DOT-E  11317 
DOT-E  11318 

DOT-E  11319 
DOT-E  11333 
DOT-E  11334 

DOT-E  11335 

DOT-E  11336 

DOT-E  11337 
DOT-E'i1343 

DOT-E  11347 


DOT-E  11349 


DOT-E  11350 


DOT-E  11354 


DOT-E  11355 


DOT-E  11368 


DOT-E  11369 


Applicant 


Hoechst  Celanese  Cor- 
poration. Charlotte,  NC. 

Akzo  Nobel  Chemicals 
Inc..  Chicago.  IL. 


Elf  Atochem  North  Amer- 
ica. Inc.  Philadelphia, 
PA. 

U.S.  Department  of  De- 
fense. Washington,  DC. 

Dyno  Nobel,  Incorporated. 
Salt  Lake  City,  UT 


Trinity  Industnes,  Incor- 
porated, Dallas,  TX. 


Noranda  Minerals,  Incor- 
porated. Rouyn- 
Noranda.  Quebec.  Can- 
ada 

U.S.  Vanadium,  Corpora- 
tion, Hot  Springs.  AR. 

Sun  Refining  and  Market- 
ing Company.  Philadel- 
phia. PA. 


Nuclear  Containers.  Inc.. 
Elizabethton.  TN. 


Menchem  Company. 
Houston.  TX. 


Sun  Company,  Incor- 
porated. Philadelphia, 
PA. 


Menchem  Company, 
Houston.  TX. 


Button  Transportation. 
Inc..  Dixon,  CA. 


Kalama  Chemicals.  Inc. 
Kalama,  WA. 


Sun  Company,  Incor- 
porated, Philadelphia, 
PA. 


Regulation(s)  affected 


49CFR  173.202.  173.203 


49CFR  172.101  Special 
Provision  Bi4 


49CFR  173.242 


49CFR  173.226(b)(3)(ili), 
l73.226(b)(4)(ii)(A). 

49CFR  172.101  table. 
Column  (9B). 


49  CFR  172.302(c). 
172.203(a)  and 
173.31(c)(9),  Paras  i  & 
2  of  Appendix  b  to  Sut>- 
part  B  of  Part  1 07 

49CFR  173.29(a)  and 
173.31(a). 


49CFR  173.242 


49CFR  174.9(b). 
174.67(k). 


49CFR  178.358 


49CFR  174,9(01, 
174.67(k). 


49CFR  174.9(b). 
174.67(k). 


49CFR  174.9(b)  and 
174.67(k). 


49CFR  173.315(a).  Note 
15. 


49CFR  173.116(e)  and 
179.13. 


49CFR  173.31(c)(9) 


Nature  of  exemption  thereof 


To  authorize  the  one-time  transportation  in  com- 
merce of  certain  non-DOT  specification  metal 
drums  containing  corrosive  liquids.  (Mode  1.) 

To  authorize  the  continued  transportation  of  certain 
uninsulated  DOT  Specification  51  portable  tanks 
that  are  currently  authorized  for  titanium  tetra- 
chloride. (Modes  1.3.) 

To  authorize  the  transportation  •  of 
dimethylaminoethyl  acrylate  m  certain  DOT  Speci- 
fication IM  10^  portable  tanks,  (Modes  1.3.) 

To  authorize  the  one-time  transportation  of  three  (3) 
DOT  Specification  50  drums  containing  a  Division 
6.1  material.  (Mode  1.) 

To  authorize  the  one-time  transportation  of  a  Divi- 
sion 1.1D  explosive  by  cargo  aircraft  only,  which 
IS  forbidden  by  the  Hazardous  Matenals  Regula- 
tions, (Mode  4.) 

To  authorize  the  use  of  nondestructive  testing  tech- 
niques, in  lieu  of  a  hydrostatic  test,  to  qualify  re- 
pairs of  DOT  Specification  tank  car  tanks.  (Mode 
2.) 

To  authorize  the  transportation  of  a  DOT  Specifica- 
tion 111A100W3  tank  car.  containing  a  residual 
amount  of  a  Class  8  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  defective 
twttom  outlet  valve,  (Mode  2,) 
To  authorize  the  transportation  of  vanadium  pent- 
oxide     in     non-DOT     specification     cylmdncally 
shaped  non-specification  portable  tank,  (Mode  i  ) 
To  authonze  the  transportation  of  a  DOT  Specifica- 
tion 111A100W1  tank  car.  containing  a  residual 
amount  of  a  Class  3  m.atenal,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  defective 
interior  heater  coils,  (Mode  2) 
To  authorize  the  manufacture,  mark  and  sell  of  DOT 
Specification  2iF-ib  overpacks  manufactured  in 
vanance  with  the  Specificaiion  in  49  CFR  1 73,358 
for   the   transportation   of   uranium   hexafluoride, 
fissile   (containing   i-5%  U-235)   in  Type  A  cyl- 
inders, (Modes  1 .  2,  3.) 
To  authonze  the  transportation  of  a  DOT  Specifica- 
tion 111A100W1  tank  car,  containing  a  residual 
amount  ofa  Class  8  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  defective 
interior  heater  coils.  (Mode  2.) 
To  authonze  the  transportation  of  a  DOT  Specifica- 
tion   111A100W1    tank    car.    containing    residual 
amount  of  a  Class  3  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  defective 
interior  heater  coils.  (Mode  2) 
To  authorize  the  transportation  of  a  residual  amount 
of  a  combustible  liquid,  n.o.s..  In  a  DOT  Specifica- 
tion 111A100W1  tank  car,  with  defective  interior 
heater  coils,  which  will  remain  capped  to  prevent 
leakage  while  in  transportation.  (Mode  2.) 
To  authorize  the  transportation  of  the  liquefied  pe- 
troleum gas  (LPG).  in  DOT  Specification  MC-331    , 
cargo   tank   motor   vehicles   manufactured   from 
quenced  and  tempered  steel  which  are  coated  on 
the   inside   with   a   cross   linked   epoxy-phenoiic 
compound,  (Mode  i ,) 
To  authorize  the  shipment  of  a  DOT  Specification 
111A100W1  tank  car,  containing  a  Class  3  mate- 
rial, meeting  all  DOT  requirements  except  that  the 
tank  cars  are  suspected  to  have  been  overloaded. 
(Mode  2.) 
To  authorize  the  use  of  petroleum  oil  for  the  hydro- 
static    test     of     certain     DOT     Specification 
IIIAIOOWl  tank  cars.  (Mode  2.) 
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MoDiFJCATiON  AND  PARTY  TO  EXEMPTIONS— Continued 


Application 
No. 

Exemption  No. 

Apphcant 

Regulation  (s)  affected 

Nature  of  exemption  ttiereof 

EE  1137&-N 

DOT-E  11370 

Hoectist  Celanese  Chenw- 
cal  Corporalfon.  Dallas. 
TX. 

49CFR  173.29(c)  and 

173.31(a). 

To  authonze  the  sfiipment  of  a  DOT  Specification 
111A100W1  tank  car,  containing  a  residue  of  a 
Class  3  material,  which  does  not  fully  comply  with 
alt  DOT  requirements,  (f^ode  2.) 

3004-P 
3302-P 
4108-X 

5022-X 

6126-X 

6349-P 

6530-P 
6762-X 

6765-P 
7070-X 

7076-X 


7247-X 


8141-X 


8518-X 


851 8-X 


8645-X 


WITHDRAWAL  EXEMPTIONS 


BOC  Gases,  iwlurray  Hill. 
NJ. 

BOC  Gases,  Murray  Htll. 
NJ. 

M*d-South  Oxygen  Com- 
pany, Memphis.  TN 

United  Technologies 
Chemical  Corp.,  San 
Jose,  CA. 

Aceto  Corporation.  Lake 
Success.  NY 

BOC  Gases.  Murray  Hill. 
NJ. 


BOC  Gases.  Murray  Htll. 

NJ. 
Aqua  Latoratones.  Inc.. 

Amesbury.  MA 

BOC  Gases.  Murray  Hiil. 
NJ. 


American  Chemical  &  Re- 
fining Company.  Inc.. 
Watertxjry,  CT 


Aqua  Latwratories.  inc , 
Amesbury,  MA 

U.S.  Department  of  De- 
fense. Falls  Church.  VA. 


Boeing  Defense  &  Space 
Group.  Seattle.  WA 

Laidlaw  Environmental 
Services.  Inc.  Colum- 
bia. SC. 


Cunmings  Vacuum  Serv- 
ice, Inc  ,  Bakersfield. 
CA 


Mining  Services  Inter- 
national Corporation. 
(MSI)  Salt  Lake  City. 
UT 


49CFR  173.302.  175.3  .. 
49CFR  173.302.  175.3  .. 
49CFR  173.315(a)  


49CFR  1 74.101  (L). 

174.104(d).  174.112(a). 

174.86,  177.834(l)(1). 
49CFR  173.253(a)  _ 


49CFR  172.203(a). 

173.32.  173.318. 

176.30(a).  176.76(h). 

177.840.  178.338. 
49CFR  173.302(c)  


49  CFR  1 73.286(b)(2). 
175.3. 

49  CFR  172.203, 

173.318,  173.320. 

176.30.  176.76(h). 

177.840.  178.338. 
49  CFR  173.365.  175.3. 

175.630. 


49  CFR  173.286(b) 


49  CFR  146.29-1 1(c)(l9). 
146.29-75(b)(2). 


49  CFR  172.101. 
173.206,  173.247 

49  CFR  173.119(a),  (m). 
173.245(a),  173.346(a), 
178.340-7.  178.342-5. 
178.343-5. 


49  CFR  173.119(a),  (m). 
173.245(a),  173.346(a), 
178.340-7.  178.342-5, 
178.343-5. 


49  CFR  173.154(a)(18) 


To  become  a  party  to  exemption  3004  (Modes  1.  2.) 

To  iDecome  a  party  to  exemption  3302  (Modes  1 ,  2. 

3,4.) 
Authorizes  shipment  of  liquefied  argon,  nitrogen  and 

oxygen  in  non-IX)T  specification  insulated  cargo 

tanks.  {Mode  1 .) 
Authorizes  the  shipment  of  certain  CabS  A  and 

Class    B    explosives    in    temperature    controlled 

equipment.  (Modes  l,  2.) 
Authorizes  the  shipment  of  chioroacetylchloride  in  a 

DOT  Specification  6D  23  or  2SL  composite  pack- 
aging (Modes  1,  3.) 
To  become  a  party  to  exemption  63J9  (Modes  1,  ?. 

3.) 


To  Ijecome  a  party  to  exemption  6530  (Modes  1 ,  2.) 

Authorizes  the  transport  of  chemical  kits  in  plastic 
inside  bottles,  packed  In  plastic  boxes  overpacked 
in  fit)ert)oard  tioxes.  (Modes  1.2,3.  4.) 

To  become  a  party  to  exemption  6765  (Modes  i,  3  ) 


Authonzes  tfie  shipment  of  a  poison  B  solid  in  a 
plastic  jar  overpacked  in  a  metal  can  equivalent  to 
DOT  Specification  2N.  packed  in  a  single-faced 
corrugated  fiberboard  DOT  Specification  12B  box. 
(Modes  4,  5.) 

Authorizes  the  use  of  a  packaging  not  authorized  for 
transportation  of  a  certain  corrosive  liquid  and 
flammable  liquid.  (Modes  1 ,  2.  3.) 

Authorizes  a  bulkhead  in  the  lower  hold  of  a  vessel 
separating  military  explosives  from  general  cargo 
to  be  secured  on  4  inch  by  6  inch  uprights,  in  lieu 
of  the  required  6  by  6  inch  uprights.  (Mode  3.) 

Authorizes  the  transport  of  individual  cells  and  mod- 
ules consisting  of  three  cells  containing  Itthiurn 
metal  and  thionyl  chloride.  (Modes  1 ,  3.) 

Authorizes  the  manufacture,  marking  and  sale  of 
non-DOT  specification  cargo  tanks  complying 
generally  with  DOT  Specification  MC-307.'312  ex- 
cept for  Ixittom  outlet  valve  variations,  lor  trans- 
portation of  flammable  or  corrosive  waste  liquids 
or  semisolids.  (Mode  1 .) 

Authorizes  the  manufacture,  marking  and  sale  of 
non-DOT  specification  cargo  tanks  complying 
generally  with  DOT  Specification  MC-307;312  ex- 
cept for  bottom  outlet  valve  variations,  for  trans- 
portation of  flammable  or  corrosive  waste  liquids 
or  semisolids.  (Mode  1_.) 

To  authorize  bulk  shipment  of  a  thickened  solution 
of  an  oxidizing  material,  commercially  designated 
as  "HEF",  in  DOT  Specification  MC-307  or  MC- 
31 1  insulated  cargo  tanks  at  ambient  temperature. 
(Mode  1.) 


Modification  and  Party  to  Exemptions— Continued 


Application 
No. 


8936-X 


8988-X 

9064-P 

9222-P 
9222-P 

9637-X 


Exemption  No. 


9637-X 


9775-X 


10184-P 
10229-X 

10273-X 

;0357-N 
10452-N 

10647-X 


10650-X 


10650-X 


UMI 


Applicant 


Great  Lakes  Chemical 
Corporation.  El  Dorado. 

AR. 


Schlumberger  Well  Sen/- 
ices.  Houston,  TX. 


Union  Miniere. 
Antwerpen.  Belgium. 

Wilts  Trucking,  inc.,  Rich- 
field. OH. 

Wills  Trucking.  Inc..  Rich- 
field, OH. 

Connelly  Containers.  Inc . 
Bala  Cynwyd.  PA 


Connelly  Containers,  inc 
Bala-Cynw\'d.  PA 


Enviropack  Company.  Ar- 
lington. VA 


Allied-Sig.nal.  inc..  Morns- 
town.  NJ 

United  States  Can  Com- 
pany. Oak  Brook.  I L 


Georgia-Pacific  Corpora- 
tion. Schenectady.  NY 


Global  Future  Tech- 
nologies. Inc  .  Tona- 
wanda.  NY 

Container  Products,  inc 
Southfield.  Ml. 


Tri-Wall  Butler.  IN    . 


United  Agn  Products/ 
TransJias,  Incorporated. 
Greeley.  CO 

United  Agn  Products/ 
Transtas.  Incorporated. 
Greeley.  CO. 


Regulation(s)  affected 


49  CFR  173.357(b)(2) 


49  CFR  172.101. 
173.110,  173.80. 
175.30. 

49  CFR  172.271. 

173.245.  173.247. 

173.3(a). 
49  CFR  173.154  


49  CFR  173.154 


49  CFR  173.245b. 
173.365. 


49  CFR  173.245b. 
1 73.365. 


49  CFR  173.3(c) 


49  CFR  I73.34(e)(i0). 

173.34(e)(9). 
49  CFR  173.1200(a)(8). 

173.302,  173.304. 

173.306  (a),  (b),  (c), 

1 78.33-2(b). 
49  CFR  173.154, 

173.217,  173.245b, 

173.365. 

49  CFR.1 72.504(a)  .. ... 


49  CFR  178.11-12, 
178.116-12,  178.15- 

12,  178.81-13.  178.82- 

13.  178.98-11.  178.99- 
11. 

49  CFR  173.154. 
173.245(b).  173.365 


49  CFR  1 74.67(1)  and  (j). 
Part  107,  Appendix  B. 


49  CFR  174.67(0  and  0). 
Part  107,  Appendix  B. 


Nature  of  exemption  thereof 


Authorizes  the  shipment  of  a  mixture  containing  57 
percent  chkwopicnn  and  43  percent  1,3- 
dichloropropene,  l  ,2-dichloropropane  and  related 
hydrocartxjns,  respectively,  by  weight,  in 
nonauthorized  DOT  Specification  5B  metal  drums 
(Modes  1,2.3.) 

Authorizes  the  transport  of  charged  oil  well  guns  as 
Class  C  explosive  when  the  net  weight  of  explo- 
sive material  in  the  vehicle  or  vessel  does  not  ex- 
ceed 200  pounds.  (Modes  1 ,  3,  4.) 

To  become  a  party  to  exemption  9064  (fyiodes  i.  3.) 


To  become  a  party  to  exemption  9222  (Mode  i .) 

Authonzes  the  use  of  non-DOT  specification  metal 
tanks  for  transportation  of  a  flammable  liquid  or 
flammable  solid.  (Mode  i.) 

To  authorize  manufacture,  marking  and  sale  of  non- 
reusable,  fiberboard  bulk  txixes  made  of  tnple- 
well  corrugated  fitiertward  having  a  inside  lining  of 
O.OOennch  minimum  thickness  polyethylene  film, 
for  transportation  of  vanous  corrosive  solids  and 
poison  B  solids.  (Modes  1 ,  2.) 

Authorizes  the  manufacture,  marking,  and  sale  ot 
nonreusable,  fitjertxiard  bulk  txjxes  made  of  triple- 
wall  corrugated  fibertjoard  having  a  inside  lining  of 
0.006-inch  minimum  thickness  polyethylene  film 
lor  transportation  of  various  corrosive  solids  and 
poison  B  solids.  (Modes  1 ,  2.) 

Authorize  the  manufacture,  marking  and  sale  of  a 
polyethylene,  renxivable  head  salvage  drum  of 
85-gallon  for  overpacking  of  damaged  or  leaking 
packages  of  hazardous  materials  of  no  greater 
than  55-gallon  or  for  packing  hazardous  matenals 
that  have  spilled  or  leaked,  fo^  repackaging  or  dis- 
posal. (Modes  1 ,  2.) 

To  become  a  party  to  exemption  I0i84  (Modes  1 
2,3) 

To  authorize  manufacture,  marking  and  sale  of 
nonrefillable  non-DOT  specification  inside  metal 
containers,  for  shipment  of  nonflammable  and 
flammable  gases.  (Modes  1,2.3.  4.) 

To  authorize  manufacture,  marking  and  sale  of  non- 
reusatyle.  fibertxjard  bulk  boxes  having  an  mside 
lining  of  0.0065-inchminimum  thickness  poly- 
ethylene film.  (Mode  i.) 

To  authorize  shipment  of  limited  quantities  of  Fire- 
works, special,  classed  as  explosives  B.  without 
placarding  transport  vehicles  or  freight  containers. 
(Mode  1.) 

To  authorize  hydrostatic  and  drop  tests  to  be  per- 
formed on  single  DOT  Specification  senes  stain- 
less steel  drums  representative  of  each  capacity 
to  be  tested  and  retained  indefinitely.  (Modes  i  2 
3.  4.) 

Authorizes  the  manufacturing,  marking  and  sale  of 
non-reusable,  fiberboard  bulk  boxes  made  of  tn- 
ple-wall  corrugated  fibertxsard  having  an  inside 
lining  of  COOGnnch  minimum  thickness  poly- 
ethylene txjlk  bag  for  transportation  of  vanous 
con^osive  solids  and  poison  B  solids.  (Mode  i .) 

To  authorize  tank  cars  containing  various  classes  of 
material  to  stand  with  unloading  connections  at- 
tached during  unloading  without  the  physical  pres- 
ence of  an  unloader.  (Mode  2.) 

To  authorize  tank  cars  containing  various  classes  of 
material  to  star>d  with  unloading  connections  at- 
tached during  untoading  without  the  physical  pres- 
ence of  an  unloader.  (Mode  2.) 
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Modification  and  Party  to  Exemptions — Continued 


Application 
No. 


10783-X 


10787-P 


10812-N 


10876-N 


10931-N 


Exemption  No. 


11004-N 
11013-N 
11014-N 
11034-N 
11048-N 

11144-N 


11187  .... 

11187-P 
11238-N 

11276-N 
11325-N 


11357-N 


Applicant 


Sun  Refining  and  Market- 
ing Company.  Philadel- 
phia. PA. 

Evergreen  International 
Airlines,  Inc., 
McMinnville,  OR. 


Witco  Corporation,  Mar- 
shall. TX. 

Dorton  Packaging  Ltd., 
North  Yorkshire,  EN. 


Western  Atlas  Inter- 
national/Atlas Wireline 
Service,  Houston,  TX. 


Degussa  Corporation. 
Ridgefield  Park,  NJ. 

Hercules  Incorporated, 
Wilmington,  DE. 

Hercules  Incorporated, 
Wilmington,  DE. 

Arsynco,  Inc.,  Carlstadt, 
NJ. 

R.T.  Vanderbilt  Company. 
Inc..  Norwalk,  CT. 


Sam  Nally  Shop,  Inc., 
Bardstown,  KY. 


Amalgamet  Canada,  To- 
ronto, Ontario,  CN. 


Corning  Incorporated. 

Corning,  NY. 
Thiokol  Corporation, 

Bngham  City,  UT. 


CP  Clare  Corporation, 
Wakefield,  MA. 


Laidlaw  Environmental 
Services,  Inc.,  Colum- 
bia, SC. 

Laidlaw  Environmental 
Sen/ices,  Inc.,  Colum- 
bia, SC. 


Regulation(s)  affected 


49CFR  173.29(c)(1)  and 
174.67(k). 


49CFR  172.101. 

172.204(c)(3),  173.27. 

173.54G),  175.30(a)(1), 

175.320(b),  175.75. 

Part  107,  Appendix  B. 
49CFR  173.225  


49CFR  173.213 


49CFR  173.24. 

173.304(a),  173.34(d). 
175.30,  178.37-5. 


49CFR  173.240 


49CFR  173.225(c) 


49  CFR  1 73.225(c) 


49CFR  173.34(e)(10) 


49  CFR  172.102, 
173.132(a)(1)(iii). 


49  CFR  173.63 


49  CFR  172.101  SPN41 


49  CFR  172.101  SPN41 

49  CFR  172.101, 
172.102,  Code  109. 
173.60(a),  173.61, 
173.62. 

49  CFR  171.2,  172.200, 
172.202.  172.204, 
172.25.  172.300. 
172.400.  173.164. 

49  CFR  177.848  


49  CFR  173.173. 
173.202,  173.203. 


Nature  of  exemption  thereof 


Authorizes  the  transportation  of  a  DOT  Specification 
111A100W1  tank  car  which  has  defective  interior 
heating  coils  for  shipment  of  petroleum  naphtha. 
(Mode  2.) 

To  become  a  party  to  exemption  10787  (Mode  4.) 


To  authorize  an  alternative  cargo  tank  design  for 
shipment  of  certain  organic  peroxides  classed  as 
flammable  liquid.  (Mode  1 .) 

To  manufacture,  mark,  and  sell  collapsible, 
nonreusable  polyethylene  lined  woven  bulk  bags 
capacity  for  use  in  transportirig  ammonium  nitrate, 
classed  as  oxidizer.  (Mode  1 .) 

To  authorize  the  manufacture,  mark  and  sell  of  DOT 
specification  3AA  cylinder,  constructed  of  titanium 
alloy  with  a  design  pressure  of  20,000  psi  for  use 
in  transporting  flammable  gas.  n.o.s..  Division  2.1. 
(Modes  1.2.  3.  4.) 

To  authorize  the  shipment  of  paraformaldehyde, 
classed  as  Division  4.1  in  flexible  intermediate 
bulk  bags  (Specification  13H3).  (Modes  1.  2.) 

To  authorize  the  transportation  of  Organic  Peroxide, 
Type  D,  liquid,  classed  as  Division  5.2.  in  55  gal- 
lon 1H1  plastic  drums  (Mode  1.) 

To  authorize  the  transportation  of  Organic  Peroxide. 
Type  D.  solid,  classed  as  Division  5.2,  in  DOT-57 
portable  tanks.  (Mode  1.) 

To  authorize  the  transport  of  propylene  imine,  inhit)- 
ited.  classed  as  Division  6.1.  in  DOT  Specification 
48240  and  4BW240  cylinders.  (Modes  1 ,  2,  3.) 

To  authorize  the  transport  of  poisonous  solids,  n.o.s. 
and  dithiocarbamate  pesticides,  n.o.s..  classed  as 
Division  6.1,  PIH,  Zone  C  hazard,  in  UN  specifica- 
tion bags  and  open  head  steel  drums  without  re- 
quired markings.  (Mode  1 .) 

To  manufacture,  mark  and  sell  non-DOT  specifica- 
tion containers  similar  to  an  IME  container  for  use 
in  transporting  detonators,  classed  as  Division  1  1 
and  1.4  explosives.,  in  open  body  pickup  trucks. 
(Model.) 

To  authowze  the  transportation  of  titanium  tetra- 
chloride, classed  as  Division  6.2,  Hazard  Zone  B. 
PIH,  in  31 6L  stainless  steel  containers,  com- 
parable to  a  1A1  drums.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemption  11187.  (Modes  i, 
2,3.) 

To  authorize  the  transportation  of  rocket  motors,  in 
propulsive  stage  containing  one  or  more  hazard- 
ous materials,  classed  as  Division  1.3,  in  specially 
designed  packaging.  (Mode  1 .) 

To  authorize  the  transportation  of  miniature  switch- 
ing devices  consisting  of  two  subassemblies 
joined  together  in  sealed  glass  tubes  with  limited 
quantities  of  mercury.  Class  8,  to  be  shipped  with- 
out required  markings  and  labelling.  (Mode  5.) 

To  authorize  the  loading,  transport,  and  storage  of 
laboratory  amounts  of  Division  6.1.  Packing  Group 
1.  Zone  A  liquids  in  the  same  transport  vehicle 
with  Class  3,  4,  5  or  8  materials.  (Mode  1.) 

To  authorize  transportation  in  commerce  of  paint 
and  paint  related  material.  Class  3.  in  glass  and 
metal  packaging  not  to  exceed  5  gallons  equipped 
with  plastic  liner  and  overpacked  in  strong  outer 
packaging.  (Mode  i .) 
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Application 
No. 


ni38-N 
•I158-N 

M161-N 

1183-N 

'1208-N 

' t24a-N 

'I2bO-N 


9061 -X  . 

102/7-P 
I070&-X 
10980-N 

n056-N 
I1I27-N 


Denials 


(3)  Request  by  The  S.S.I.  Group,  Ltd.  Fairdale.  KY  to  authorize  the  shipment  of  a  small  quantity  of  a  flammable  solid  labeled 
Flammable  Solid  and  Dangerous  When  Wet  but  wittiout  a  Flammable  Soi-d  W  placard  on  the  vehicle  denied  December  9. 

(3)  Request  by  Worthington  Cylinder  Corporation  Columbus,  OH  to  authorize  the  manufacture,  marking  and  sale  of  non-DOT 
specification  cylinder  conforming  in  part  witb  DOT  Specification  4BA  denied  June  29.  1994. 

(3)  Request  by  Baker  Performance  Chemicals.  Inc.  Houston.  TX  to  authorize  the  transportation  of  acrolein  in  non-DOT  speci- 
fication IMCO  Type  5  portable  tanks  with  flammable  or  corrosive  matenal  denied  Septemt>er  22.  1994. 

(3)  Request  by  Daws  Manufacturing  Company.  Inc.  Pensacola,  FL  to  authonze  the  manufacture,  mark  and  sell  of  lerncans  con- 
structed of  additional  aluminum  with  a  capacity  not  to  exceed  103  gallons  for  shipment  of  vanous  Class  3  commodities  denied 
August  1,  1994. 

(3)  Request  by  Matheson  Gas  Products  Secaucus.  NJ  to  authorize  an  alternate  testing  method  for  DOT-Specification  3A  and 
3AA  cylinders  containing  more  than  150  lbs.  of  phosgene,  classed  as  Division  6.1  denied  October  31.  1994 

(3)  Request  by  U.S.  Department  of  Defense  Falls  Church,  VA  to  authorize  the  shioment  of  ammunition  packaged  prior  to  Octo- 
ber 1.  1992.  which  IS  marked,  labeled  and  described  on  shipping  papers  in  accordance  with  the  regulations  in  effect  on  Seo- 
tember  30.  1991  denied  June  18,  1994.  ^ 

(3)  Request  by  Nippon  Riku-Un  Sangyo  Co.,  Ltd.  Tokyo.  Japan  to  authorize  tfie  transport  of  refngerant  gases,  n  o  s  classed  as 
Division  2.2  in  non-DOT  specification  portable  tank  comparable  DOT-51  specification  denied  August  19.  1994 

(3)  Request  by  CEM  International  Pty  Ltd.  Coolarro  Victoria,  Australia  to  authorize  the  manufacture,  mar>(  and  sell  of  norvDOT 
specification  portable  tanks  built  comparable  to  a  DOT-Specification  51  for  use  in  transporting  liquefied  petroleum  aas  Divi- 
sion 2.1  denied  October  27,  1994.  .  :>    -1  r-  a     . 

(3)  Request  by  Air  Products  and  Chemicals,  Inc.  Allentown.  PA  to  authorize  ultrasonic  retesting  of  DOT-Specification  3AA  and 
3AAX  cylinders  used  for  shipment  of  mafenai  classed  as  Division  2.1  ^nd  2.2  denied  August  12,  1994. 

(3)  Request  by  Sioux  City  Foundry  Co.  Sioux  Cify.  lA  to  authorize  an  exemption  from  the  U  stamp  requirements  for  cargo  tank 
construction  denied  July  29.  1994. 

(3)  Request  by  U.S.  Department  of  Defense  Falls  Church.  VA  to  authorize  the  transportation  of  a  hazardous  material  Class  9 
in  a  5.300  gallon  bulktainer  loaded  at  less  than  the  required  80  percent  filling  density  denied  September  19  1994      ' 

(3)  Request  by  Thiokol  Corporation  Brigham  City,  UT  to  authorize  UN1A2/Y  300/S  drums  of  220  liter  capacity  embossed  with  a 
minimum  wall  thickness  of  less  than  0.96  mm  equipped  with  polyethylene  liner  to  be  reused,  without  reconditioning  for  the 
shipment  of  ammonium  perchlorate.  Division  5.1  denied  August  18.  1994, 

(3)  Request  by  Mobil  Chemical  Company  Princeton,  NJ  to  authonze  the  transportation  of  non-DOT  specification  cylinders  corrv  ■ 
A     parable  to  4B  for  use  in  transporting  Class  4  material  denied  September  14.  1994. 


IssumI  111  Wii.sliint>i(>n  fK:  cm  Kcliruarv  i'l 
IQOf) 

|.  Suzanne  Hedgep«th, 

Chwf.  Exemption  Pmj^mms.  Office  of 
fhf/.ardoiis  Malrnnis  l-'ximiUinns  ami 
Approvals 

|1K  Doc.  45-r>n!»  I'iltid  .V,.'-  (».-.   HA''>  iinij 
BILLING  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Itihiuarv  Z4.  Kt^,'".  . 

Tki;  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  06-511  Ciopiesofthe 
submission(s)  may  l>e  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  li.sted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance,Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW  ,  Washington.  DC  20220 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  A/umfter  1512-0509 


harm  Number:  ATF  F  5300.27 

Typo  of  Review:  Revision 

Title:  Federal  Firearms  and  Ammunition 

Fxcise  Tax  Deposit 
Description:  Businesses  and  individuals 

who  manufacture  or  import  firt;arms. 

shells  and  cartridges  may  be  required 

to  deposit  Federal  excise  tax.  ATF 

uses  this  information  to  identify  the 

taxpayer  and  the  deposit 
Hesj)onclents:  Individuals  or 

households.  Business  or  other  for 

profit 
Estimated  Number  of  Respondents  440 
Estimated  Burden  Hours  Per 

Respondent:  9  minutes 
Frequency  of  Response:  On  occasion 

Monthly.  Other 
Estimated  Total  Reporting  Burden 

1.214  hours 

Clearance  Officer' RoberX  N  Hogarth 
(li02)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200.  650 
Massachusetts  Avenue.  N.VV.. 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503 
Lois  K.  Holland. 

Departmnntal  Reports  Management  Officer 
If  R  Doc.  95-5271  Filed  3-2-95;  8:45  ami 
BILLING  CODE  4810-31-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

I'ebnia.'-y  27   1905 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
i'aperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submissioh(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Note:  AH  public  comments  must  be 
rfceived  by  the  Comptroller  of  the  Currency 

by  M.ir(  h  23.  1995 

Comptroller  of  the  Currency  (OCC) 

OMB  Number  1557-0100 

Form  Number  FFIEC  009  and  FFIEC 
009a 

Type  o/flevjew;  Extension 

Title:  lMA)-Couritrv  Exposure  Report 
and  Disclosure  fl2  CFR  20) 

Description:  The  Countr>'  Exposure 
Report  and  Country  Exposure 
Disclosure  require  national  banks  to 
report  quarterly  their  exposure  in 
foreign  countries.  This  information  is 
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UMI 


critical  in  determining  and 
monitoring  the  soundness  of  banks. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Recordkeepors: 
150 

Estimated  Burden  Hours  Per 

Recordkeeper:  27  hours,  30  minutes 

Frequency  of  Response:  Quarterly 

Estimated  Total  Recordkeeping  Burden: 
33.000  hours. 
Clearance  Officer:  John  Ference  (202) 

874-4607.  Comptroller  of  the  Currency, 

250  E  Street.  S.VV.,  Washington,  DC 

20219. 
0MB  Reviewer:  Milo  Sunderhauf 

(202)  395-7340.  Office  of  Management 

and  Budget.  Room  10226.  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.Management  Officer. 

|FR  Doc.  U.'>-5273  Filed  3-2-95:  8:45  am) 

BILLING  CODE  481I>^3»-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Februar>-  24.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0746 

Regulation  ID  Number:  LR-1 00-78  Final 

Type  of  Review:  Extension 

Title:  Creditability  of  Foreign  Taxes 

Description:  The  information  needed  is 
a  statement  by  the  taxpayer  that  it  has 
elected  to  apply  the  safe  harbor 
formula  of  §  1.901-2A(e)  of  the 
foreign  tax  credit  regulations.  This 
statement  is  necessary  in  order  that 
the  IRS  may  properly  determine  the 
taxpayer's  tax  liability. 

Respondents:  individuals  or 
households,  Business  or  other  for- 
profit.  Farms 

Estimated  Number  of  Respondents:  110 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes 

Frequency  of  Response:  Other 
(nonrecurring) 


Estimated  Total  Reporting  Burden:  37 
hours 

OMB  Number:  1545-0755 

Regulation  ID  Number:  LR~58-83  Final 

Type  of  Review:  Extension 

Title:  Related  Group  Election  with 
Respect  to  Qualified  Investments  in 
Foreign  Base  Company  Shipping 
Operations 

Description:  This  election  converted  an 
annual  election  to  an  election 
effective  until  revoked.  The 
computational  information  required  is 
necessary  to  assure  that  the  U.S. 
shareholder  correctly  reports  any 
shipping  income  of  its  controlled 
foreign  corporations  which  is  taxable 
to  that  shareholder. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  100 

Estimated  Burden  Hours  Per 
Respondent:  2  hours 

Frequency  of  Response:  OthtT 
(nonrecurring) 

Estimated  Total  Reporting  Burden:  205 
hours. 

OMB  Number:  1545-1222 

Form  Number:  IRS  Forms  8628.  8635. 
and  9161 

Type  of  Review:  Extension 

Title:  Request  for  Federal  Income  Tax 
Forms  for  "Plan  Only"  Accounts 
(8628);  Order  Blank  for  Federal 
Income  Tax  Forms  for  Libraries 
(8635);  and  Order  Blank  for  Federal 
Income  Tax  Forms  for  Miscellaneous 
Accounts  (9161) 

Description:  These  forms  allow  banks, 
post  offices  and  libraries  to  distribute 
lax  forms  and  publications  to 
taxpayers  at  convenient  locations  as  a 
service  for  the  Internal  Rev(!nue 
Service. 

Respondents:  Business  or  other  for- 
profit,  Not-for-Profit  instituticms. 
Farms,  Federal  Government.  State, 
Local  or  Tribal  Governments 

Estimated  Number  of  Respondents: 
62.911 

Estimated  Burden  Hours  Per 
Respondent: 


Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports  KtanagomenI  Officer 
IFR  Hoc.  9.i-5272  Filed  3-2-95,  8:45  ;im|  . 
BILLING  CODE  483a-01-l> 


Form 


8628 
8635 
9161 


Burden  Hours 


5  minutes. 
10  minutes. 
10  minutes. 


Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
6,507  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue.  N.W..  Washington,  DC 
20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  me<!ting  on 
Friday,  March  10, 1995,  at  the  Mtnro 
Dade  Government  Center  in  Miami, 
I'lorida.  The  intended  agenda  is  listed 
I)o!o\v. 

Presidential  ,-\dvisor\-  Board  Meeting,  Man;h 
10.1995 

Agenda 

P.Trt  Olio — (;iosi!d  to  the  Public:  Intern^uncy 

Working  Group  Meeting  fpd.nte 
Part  Two — (Jpen  to  the  Pul)lit 

I.  .Approviil  of  Minutes  of  Januiir^'  Meeting 

II.  l!pd;ile  on  Radio  and  T  V  Radio  M.irti 

III.  Focus  (Iroups  Report 

IV  Omgrussional  Liaison:  Report  104th 
Congress 

V.  Old  Business 

(a)  Guantanamo  Survey 

(b)  Pending  Investigations 

VI.  I'easibility  Study  on  Radio  and  T  V  .Marti 

Relocation  to  Miami/Homestead/Key 
West:  Final  Report 

VII.  New  Business. 

Part  one,  which  will  be  discussed 
from  9:00  a.m.  to  10:00  a.m.  will  be 
«:losed  to  the  public.  Discussion  of  item 
one  will  include  information  the 
premature  disclosure  of  which  would  b(! 
likely  to  fru.strate  the  implementation  of 
a  proposed  Agencv  action  (5  IJ.,S.C;. 
522(c)(9)(B)).' 

M(!mbers  of  the  public  interested  in 
attending  the  open  portion  of  the 
meeting  should  contact  Ms.  Angela  R^ 
Washington,  at  the  Advisory  Board 
Office.  Ms.  Washington  can  be  reachctd 
at (202)  401-2178. 

Determination  To  Close  A  Portion  Of 
The  Advisory  Board  Meeting  Of  March 
10,  1995 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting.  I  hereby  determine  that 
the  9:00  a.m.  to  10:00  a.m.  portion  of 
this  meeting  .should  be  closed  to  the 
public. 

The  Advisory  Board  has  requested 
that  part  one  of  the  March  10,  1995. 
meeting  be  closed  to  the  public.  Part  one 
will  involve  information  the  prematun- 
disclosure  of  which  would  likely 
frustrate  implementation  of  a  proposed 


Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Sunshine  Act 
under  5  U.S.C.  522b(c)(9)(B). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions, 
frequencies,  alternate  channels  and  new 
technologies  for  Radio  Marti. 

Dated:  February  27,  1995. 
loseph  Dufiiey, 

Director,  United  States  Information  Agency. 
IFR  Doc.  95-5188  Filed  3-2-95;  8:45  am) 
BILUNG  CODE  8230-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review:  Application  for  Benefits,  VA 
Form  21-530 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicab;e;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable  (5) 
the  estimated  average  burden  hours  per 
respondent?- (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
N\V,  Washington,  IX  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  3, 
1995. 

Dated:  Februarj-  21. 1995. 


By  direction  of  the  Secretary. 
Ronald  C.  Taylor, 

Management  Analyst. 

Reinstatement 

1.  Application  for  Benefits,  VA  Form 
21-530. 

2.  The  form  is  used  to  file  a  claim  for 
burial  benefits  including  transportation 
expenses.  The  information  is  used  to 
determine  basic  eligibility  and  whether 
the  person  who  paid  the  veteran's  burial 
expenses  should  be  paid,  or  if  expenses 
are  unpaid,  whether  the  creditor  is  to  be 
paid. 

3.  Individuals  or  households — 
Business  or  other  for-profit. 

4.  100,000  hours. 

5.  20  minutes. 

6.  On  occasion. 

7.  300,000  respondents. 

IFR  Doc.  95-5265  Filed  3-2-95;  8:45  am] 
BILLING  CODE  8320-01-M 


Information  Collection  Under  OMB 
Review:  Compliance  Inspection 
Report,  VA  Form  26-1839 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  Room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 


DATED:  February  21,  1995. 

By  direction  of  the  Secretary. 
Ronald  C.  Taylor, 

Management  Analyst. 

Extension 

1.  Compliance  Inspection  Report,  VA 
Form  26-1839. 

2.  The  form  is  u^d  by  fee  compliance 
inspectors  to  report  the  acceptability  of 
residential  construction  and  its 
conformity  with  standards  prescribed  by 
law  for  new  housing  proposed  as 
security  for  guaranteed  loans.  Because 
compliance  inspections  are  a  common 
practice  in  the  housing  industry,  only 
one  burden  hour  is  shown  for  reporting 
purposes. 

3.  Individuals  or  households. 

4.  The  estimated  burden  hour  per  year 
is  56,250.  However,  because  comphance 
inspections  are  a  common  practice  in 
the  housing  industry,  only  1  hour  is 
being  reported  for  this  information 
collection. 

5.  15  minutes. 

6.  On  occasion. 

7.  225,000  respondents. 

IFR  Doc.  95-5268  Filed  3-2-95;  8:45  am] 

BILLING  CODE  8320-01-M 

Information  Collection  Under  OMB 
Review:  Application  for  Fee  Personnel 
Designation,  VA  Form  26-6681 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.c! 
Chapter  35).  This  document  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  aimual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affaifs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
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NEOB.  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  April  3, 1995. 

Dated:  Febman-  21, 1995. 

By  direction  of  the  Secrelarj'. 
Ronald  C.  Taylor, 
Management  Analyst. 

Revision 

1.  Application  for  Fee  Personnel 
Designation,  VA  Form  26-6681. 

2.  The  form  is  used  to  obtain 
information  on  the  applicant's 
professional  experience  for  evaluation 
by  panels  for  possible  VA  fee  appraiser, 
compliance  inspector,  or  Lender 
Appraisal  Processing  Program 
designation.  The  information  is  used  to 
evaluate  the  professional  expertise  of  fee 
applicants. 

3.  Individuals  or  households. 

4.  2,067  hours. 

5.  20  minutes. 

6.  On  occasion. 

7.  6,200  respondents. 

(FR  Doc.  95-5263  Filed  3-2-95;  8:45  am) 
BdUNG  CODE  8320-01-M 

Information  Collection  Under  OMB 
Review:  Declaration  of  Status  of 
Dependents,  VA  Form  21 -686c 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
6886. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 


VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  3, 
1995. 

Dated:  February  21, 1995. 

By  direction  of  the  Secretary. 
Ronald  C.  Taylor, 
Management  Analyst. 

Extension 

1.  Declaration  of  Status  of 
Dependents,  VA  Form  21-686c. 

2.  The  form  is  used  to  confirm  marital 
status  and  dependency  of  children. 

3.  Individuals  or  households. 

4.  56,500  hours. 

5.  15  minutes. 

6.  On  occasion. 

7.  226,000  respondents. 

[FR  Doc.  95-5267  Filed  3-2-95:  8:45  am] 
BILLING  CODE  8320-01-M 


information  Collection  Under  OMB 
Review:  Supplemental  Information  for 
Change  of  Program  or  Reenrollment 
After  Unsatisfactory  Attendance, 
Conduct  or  Progress,  VA  Form  22- 
8873 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 


DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  3, 
1995. 

Dated:  February  21. 1995. 
By  direction  of  the  Secretary. 
Ronald  C.  Taylor, 

Management  Analyst. 

Extension 

1.  Supplemental  Information  for 
Change  of  Program  or  Reenrollment 
After  Unsatisfactory  Attendance, 
Conduct  or  Progress,  VA  Form  22-6873. 

2.  The  information  is  used  to 
determine  suitability  of  a  training 
program  or  evaluate  the  reasons 
regarding  a  veteran's  unsatisfactory 
progress  or  conduct. 

3.  Individuals  or  households. 

4.  11,000  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  22,000  respondents. 

[FR  Doc.  95-5264  Filed  3-2-95;  8:45  am] 

BILLING  CODE  8320-01-M 


Information  Collection  Under  OMB 
Review:  Wood  Destroying  Insect 
Information— Existing  Construction, 
VA  Form  26-8850 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  thf 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  tjjis  address. 
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DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  February  21. 1995. 
By  direction  of  the  Secretary. 
Ronald  C.  Taylor, 

Mnnagement  Analyst. 

Reinstatement 

1 .  Wood  Destroying  Insect 
Information — Existing  Construction,  VA 
Form  26-8850. 

2.  The  form  is  completed  by  pest  control 
operators  to  report  the  presence,  if  any,  of 
wood  destroying  insects  and  any  resulting 
damage  to  properties  proposed  for 
guaranteed  financing.  The  information  is 
used  to  determine  whether  the  property  is 
acceptable  and  the  effect,  if  any,  the  damage 
may  have  on  the  reasonable  value  of  the 
property. 

3.  Individuals  or  households — 
Business  or  other  for-profit. 

4.  The  estimated  burden  hour  per  year 
is  87,651.  However,  because  the 
requirement  for  wood  destroying  insect 
inspections  is  common  practice  in  the 
housing  industry,  only  1  hour  is  being 
rttported  for  this  information  collection. 

5.  20  minutes. 

6.  On  occasion. 

7.  262,953  respondents. 

[FR  Doc.  95-5269  Filed  3-2-95;  «:45  ami 

BILLING  CODE  8320-01-M 


Veterans'  Advisory  Committee  on 
Environmental  Hazards,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
that  a  meeting  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  on  Tuesday  and 
Wednesday,  April  25-26.  1995.  in  room 
724  on  both  days,  at  801  I  Street.  N.W.. 
Washington,  D.C.  20001.  The  meeting 
will  convene  at  9:00  a.m.  and  adjourn  at 
5:00  p.m. 


The  purpose  of  the  meeting  is  to 
review  information  relating  to  the  health 
effects  of  exposure  to  ionizing  radiation. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Ms.  Vanessa 
Fulcher,  Department  of  Veterans  Affairs 
Central  Office,  810  Vermont  Avenue, 
N.W..  Washington,  D.C.  20420,  phone 
(202)  523-391 1,  prior  to  April  17,  1994. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conway,  Deputy  Assistant 
General  Counsel,  (026B),  Department  of 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue,  N.W.,  Washington. 
D.C.  20420. 

Submitted  material  must  be  received 
at  least  five  days  prior  to  the  meeting. 
Such  members  of  the  public  may  be 
asked  to  clarify  submitted  material  prior 
to  consideration  by  the  Committee. 

Dated:  February-  24.  1995. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  95-5270  Filed  3-2-95;  8:45  am) 

BILLING  CODE  B32O-01-M 


Advisory  Committee  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  at  the  Department  of 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue.  NW,  Washington.  DC 
20420,  from  April  26, 1995.  through 
April  28,  1995.  The  meeting  will 
convene  at  9:00  a.m.  each  day  and  will 
be  open  to  the  public.  Seating  is  limited 
and  will  be  available  on  a  first-come, 
first-served  basis. 


The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  Committee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  benefits 
delivery,  including,  but  not  limiting  to, 
the  following:  education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  w  dr;  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war;  past  and 
current  legislative  issues  affecting 
former  prisoners  of  wnr;  the  various 
disabilities  and  sequelae  of  long-term 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  vmting  only,  to  Mr. 
J.  Gary  Hickman,  Director, 
Compensation  and  Pension  Service  (21), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  N.W.,  Washington, 
DC.  20420.  Submitted  material  must  be 
received  at  least  five  business  days  prior 
to  the  meeting.  Members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

A  report  of  the  meeting  and  a  roster 
of  Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  February  24.  1995. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  95-5202  Filed  3-2-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  {Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BARRY  GOLDWATER  SCHOLARSHIP  AND 
EXCELLENCE  IN  EDUCATION  FOUNDATION 

TIME  AND  DATE:  2:00  pm,  Wednesday, 

March  29,  1995. 

PLACE:  SC-5,  United  States  Capitol 

Building,  Washington,  DC  20510. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Report  on  financial  status  of  the 

Foundation  hind 
A.  Review  of  investment  policy  and 
current  portfolio 

2.  Report  on  results  of  Scholarship  Review 

Panel 

A.  Discussion  and  consideration  of 
scholarship  candidates 

B.  Selection  of  1995  Goldvvater  Scholars 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Gerald  J.  Smith,  Executive  Secretary, 

Telephone;  (703)  756-6012. 

Gerald  J.  Smith, 

Executive  Secretary. 

jFR  Doc.  95-5436  Filed  3-1-95;  3:17  pm] 

BILMNG  CODE  473»41-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  March  14,  1995,  2:00 
P.M.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth  . 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street  NW.,  Washington,  DC  20507. 
STATUS:  Part  of  the  meeting  will  be  open 
to  the  public  and  part  of  the  meeting 
will  be  closed 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  .Notation  Votes. 

2.  EEOC  Enforcement  Responsibilities 
Regarding  National  Origin  Discrimination. 
Including  Presentations  by  Invited 
Representatives  from  Affected  Communities. 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 


(voice)  and  (202)  663-4074  (TDD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 

This  Notice  Issued  March  1, 1995. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  95-5415  Filed  3-1-95:  2:58  pm] 
BILLING  CODE  67SO-0fr-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Tuesday,  March  7, 1995 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
March  7, 1995,  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  room  856,  at 
1919  M  Street,  N.W.,  Washington,  D.C. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Rochester 
Telephone  Corporation,  Petition  for 
Waivers  to  Implement  its  Open  Market 
Plan.  Sunmiary:  The  Commission  will 
consider  action  concerning  Rochester 
Telephone's  Petition  for  Waivers  to 
Implement  its  Open  Market  Plan. 

2 — Mass  Media — Title:  Review  of  the 
Commission's  Regulations  Governing 
Television  Broadcasting  (MM  Docket  No. 
91-221).  Summary:  The  Commission  will 
consider  action  concerning  the  network 
station  ownership  rule  and  the  secondary 
affiliation  rule. 

3 — Wireless  Telecommunications — Title: 
Eligibility  Requirements  for  the 
Specialized  Mobile  Radio  Service  and 
Radio  Services  in  the  220-222  MHz  Land 
Mobile  Band  and  Use  of  Radio  Dispatch 
Commuiiications  (GN  Docket  No.  94-90). 
Summary:  The  Commission  will  consider 
action  concerning  eligibility  restrictions  for 
helding  specialized  mobile  radio  and 
commercial  220  MHz  licenses  and  the 
prohibition  on  the  provision  of  dispatch 
service  by  mobile  service  common  carriers. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  February  28, 1995. . 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

IFR  Doc.  95-5367  Filed  3-1-95: 11:12  am] 
BILLING  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  giveo  that 
at  3:02  p.m.  on  Tuesday,  February  28, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporatioa 
met  in  closed  session  to  consider  the 
following: 

Recommendations  regarding 
administrative  enforcement  proceedings. 

Matters  relating  to  the  probable  failure  of 
a  certain  insured  depository  institution. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisor^'  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  conciured  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki 
Tigert  Heifer,  Uiat  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  sevens  days*  notice  to  the 
public;  that  no  pubhc  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  N.W..  Washington.  D.C. 

Dated:  February  28, 1995. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
IfR  Doc.  95-5366  Filed  3-01-95:  11:11  am] 
BILLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
March  8,  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 

•  promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSOM  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Diitcd:  March  1,  199.5. 
Jennifer  J.  Johnson, 
Dc/july  Secn:tar\'  of  the  Board. 
IFR  Doc.  9.5-5357  Filed  .3-1-95;  11:10  ami 
BtLiMG  OOOE  «»«-«1-^ 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  quarterly 
meeting  of  the  Board  of  Directors. 

DATE:  A  rt;t;uljr.  open  meeting  will  be 
held  Ue(hi<  .(lity,  March  22.  1995.  at 


) 


10:00  a.m.-,  followed  by  a  closed 
Executive  Session. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation.  Suite  1220  North  1331 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  3(") 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public,  with  the 
exception  of  the  Exec-utive  .Session. 

Dated:  February  28.  1995. 
Lester  M.  Hunkele  IH. 
Executive  n/rerlor. 

jFR  Doc.  95-S437  Fiied  :<-l-M.-v.  <:  ih  j,;:i| 
BILUNG  CODE  7630-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Base  Closure  and  Realignments 

Correction 

In  notice  document  95-5175 
beginning  on  page  11414  in  the  issue  of 
Wednesday,  March  1,  1995,  make  the 
following  correction: 

On  page  11607,  at  the  bottom  of  the 
page,  the  FR  Doc.  line  was  omitted  and 
should  read  as  set  forth  below: 

[FR  Doc.  95-5175  Filed  2-28-95:  12:01  pml 
BILLING  CODE  5000-04-C 
BILLING  CODE  150S-O1-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-101  (Sub-No.  12X)] 

Dututh,  Missabe  and  Iron  Range 
Railway  Company — Abandonment 
Exemption — St  Louis  County,  MN 

Correction 

In  notice  document  95-4032 
beginning  on  page  9397  in  the  issue  of 
Friday,  February  17, 1995,  the  Docket 


Number  should  appear  as  set  forth 
above. 


BILLING  CODE  1505-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-31 1] 

Public  Service  Electric  and  Gas 
Company;  Salem  Nuclear  Generating 
Station,  Units  1  and  2;  Exemption 

Correction 

In  notice  document  95—4170 
beginning  on  page  9700  in  the  issue  of 
Tuesday,  February  21,  1995,  make  the 
following  correction: 

On  page  9701.  in  the  third  column,  in 
the  last  paragraph,  in  the  fifth  line, 
insert  "not"  after  "will". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  11  and  121 

[Docket  No.  28060;  Amdt.  No.  1-39, 11-38; 
SFAR  38-2] 

RIN  2120-AF59 

Public  Aircraft  Definition  and 
Exemption  Authority 

Correction 

In  rule  document  95-1744  beginning 
on  page  5074  in  the  issue  of  Wednesday, 
January  25,  1995,  make  the  following 
corrections: 


§11.25    [Corrected] 

1.  On  page  5075,  in  the  third  column, 
in  §  11.25(b)(6)(i)(B).  in  the  third  line, 
"safety"  should  read  "safe". 

2.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  6.,  in 
the  first  line  "SAFAR"  should  read 
"SFAR". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[INTL-933-86] 
RIN  1545-AL98 

Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes 

Correction 

In  proposed  rule  document  95-173 
beginning  on  page  2049  in  the  issue  of 
Friday,  January  6, 1995,  make  the 
following  correction: 

§1.902-2    [Corrected] 

On  page  2063,  in  the  first  column,  the 
heading  for  §  1.902-2  should  read  as  set 
forth  below: 

§1.902-2    Treatment  of  deficits  in  post-1986 
undistributed  earnings  and  pre-1987 
accumulated  profits  of  a  first-,  second-,  or 
third- tier  corporation  for  purposes  of 
computing  an  amount  of  foreign  taxes 
deemed  paid  under  §  1.902-1. 

BILLING  CODE  1S0S-01-D 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Dockst  No.  N-«5-3874;  FR-3849-N-01] 

NOFA  for  the  Rental  Voucher  Program 
and  Rental  Certificate  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  fund  availability 
(NOFA)  for  FY  95  and  procediires  for 
allocating  funds  and  approving  housing 
agency  (HA)  applications. 

SUMMARY:  The  purpose  of  the  rental 
voucher  and  the  rental  certificate 
programs  is  to  assist  ehgible  families  to 
pay  the  rent  for  decent,  safe,  and 
sanitary  housing.  This  notice  states  the 
FY  95  fund  allocations  available  for 
aweird  for  all  subprograms  of  the  rental 
voucher  and  rental  certificate  programs. 
The  Department  has  decided  in  the 
interest  of  convenience  and  timeliness 
to  publish  all  information  on  each 
subprogram  of  the  Section  8  rental 
voucher  and  certificate  programs  in  one 
NOFA  for  FY  95.  Please  review  the  table 
of  contents  in  this  NOFA  and  then  refer 
to  the  separate  sections  of  this  NOFA  for 
specific  information  on  each 
subprogram.  For  ease  of  reference,  the 
term  "HUD  Office"  will  be  used 
throughout  this  NOFA  to  mean  the  HUD 
State  Office,  HUD  Area  Office  and  the 
HUD  Native  American  Programs  Office. 
If  a  particular  type  of  HUD  Office  needs 
to  be  identified,  e.g.,  the  HUD  Native 
American  Programs  Office,  the 
appropriate  office  name  will  be  used. 
This  notice  also: 

(1)  Invites  Public  Housing  Agencies 
(PHAs)  and  Indian  Housing  Authorities 
(IHAs),  herein  referred  to  as  housing 
agencies  (HAs),  to  submit  applications 
for  housing  assistance  funds; 

(2)  Provides  instructions  to  HAs 
governing  the  submission  of 
apphcations;  and 

(3)  Describes  procedures  for  rating, 
ranking,  and  approving  HA 
applications. 

DATES:  Refer  to  Section  I.(B)  of  this 
NOFA  for  a  summary  of  the  deadline 
dates  for  applications  for  all  subprogram 
applications. 

ADDRESSES:  See  section  I.(B)  of  this 
NOFA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing, 
Room  4220.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 


S.W.,  Washington,  D.C.  20410-8000, 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  nimibers  are  not  toll- 
firee.)  Copies  of  this  NOFA  will  be  made 
available  on  tape  or  large  print  for  those 
with  impaired  vision  that  request  them. 
Inquiries  requesting  clarification  of 
items  in  this  NOFA  or  requesting 
application  materials  should  be  directed 
to  the  PubUc  Housing  Director  in  the 
HUD  Office  serving  the  HAs 
jurisdiction. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  OMB 
control  number  2577-0169. 
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I.  NOFA  General 

(A)  Authority 

The  regulations  governing  the  rental 
certificate  and  the  rental  voucher 
programs  are  published  at  24  CFR  parts 
882  and  887,  respectively,  and  24  CFR 
Part  982.  The  regulations  for  allocating 
housing  assistance  budget  authority 
under  section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791, 
subpart  D. 

(B)  Subprogram  Funding  and  Summary 
of  Application  Deadline  Dates 

The  application  deadline  for  each 
subprogram  under  this  NOFA  is  3:00 
^  p.m.,  local  time.  The  local  HUD  Office 
*  is  the  official  place  of  receipt  for  all 
applications  on  the  date  shown  below 
except  for  applications  for  Section  8 
Counseling  (see  Section  V.  of  this 
NOFA).  The  local  HUD  Native 
American  Programs  Office  is  the  place 
of  official  receipt  for  IHA  applications 
except  for  applications  for  Section  8 
Counseling  (see  Section  V.  of  this 
NOFA).  An  IHA  also  must  submit,  at  the 
same  time,  a  copy  of  its  application  to 
the  local  HUD  State  or  Area  Office  that 
has  jurisdiction  over  the  portion  of  the 
State  in  which  the  IHA  is  located.  Local 
HUD  Offices  are  responsible  for 
notifying  their  HAs  of  the  exact  address 
and  room  number  where  applications 
are  to  be  submitted. 


Subprogram 
area 


Fair  Share  Allo- 
cations. 

Mainstream 
Housing. 

Homeless  Fami- 
lies (Norvcom- 
petitive  Proc- 
ess). 

Persons  with 
AIDS  {Non- 
competitive 
Process). 


Numt>er 

of  units 

(approxi- 

nf«te) 


35,000 

2,500 

12.000 

3,000 


Deadline 
dates 


May  2, 1995. 

June  1,  1995. 

Do. 

Do. 


Number 

Subprogram 

of  units 

Deadline 

area 

(approxi- 
mate) 

dates 

Section  8  Courv 

N/A 

May  2.  1995. 

seling. 

FSS  Service  Co- 

N/A 

May  17.  1995. 

ordinators. 

Family  Unifica- 

2,000 

Do. 

tion. 

The  above-stated  application 
deadlines  are  firm  as  to  date  and  hour. 
In  the  interest  of  fairness  to  all 
competing  HAs,  HUD  will  treat  as 
ineligible  for  consideration  any 
application  that  is  not  received  before 
the  application  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  not  accept, 
at  any  time  during  the  NOFA 
competition,  application  materials  sent 
via  facsimile  (FAX)  transmission. 

Other  allocations  of  Section  8  fimds, 
including  the  FY  94  funding  and  those 
allocations  without  specific  application 
deadlines,  are  listed  in  Section  IX.  of  the 
NOFA. 

(C)  Family  Self-Sufficiency  (FSS) 
Program  Requirement 

Unless  specifically  exempted  by  HUD, 
all  rental  voucher  or  rental  certificate 
funding  reserved  in  FY  95  (except 
funding  for  renewals  or  amendments) 
will  be  used  to  estabhsh  the  minimum 
size  of  an  HA's  FSS  program. 

(D)  Application  Submission 
Requirements — General 

(1)  General 

The  provisions  of  this  section  I  apply 
to  all  subprograms  covered  by  this 
NOFA.  Apphcations  must  meet  the 
requirements  of  this  section  I  as  well  as 
the  requirements  for  each  subprogram  as 
shown  in  the  pertinent  section  of  this 
NOFA  for  the  subprogram.  Refer  to  the 
subprogram  section  for  the  specific 
application  submission  requirements. 

Except  as  provided  for  Indian 
Housing  Authorities  or  unless  otherwise 
specified  for  a  subprogram,  only  an 
original  apphcation  and  one  copy 
should  be  submitted.  It  is  not  necessary 
to  submit  additional  copies  of  the 
apphcation. 

(2)  Application  Procedures  for  HUD- 
Designated  Housing  Agencies  with 
Major  Program  Findings 

HUD  will  establish  a  pass  or  fail 
threshold  for  all  HAs  and  those  HAs 
that  fail  the  threshold  will  not  be 
eligible  to  apply  without  a  contract 


administrator.  Some  housing  agencies 
currently  administering  the  Section  8 
rental  voucher  and  certificate  programs 
have,  at  the  time  of  publication  of  this 
NOFA,  major  program  management 
findings  that  are  open  and  unresolved  or 
other  significant  program  compliance 
problems  (e.g.,  HA  has  not  implemented 
mandatory  FSS  program).  HUD  will  not 
accept  applications  for  additional 
fimding  from  these  HAs  as  contract 
administrators  if,  on  the  application 
deadline  date,  the  findings  are  not 
closed  to  HUD's  satisfaction.  If  these 
HAs  want  to  apply  for  any  of  the 
subprograms  listed  in  this  NOFA,  the 
HA  must  submit  an  application  that 
designates  another  housing  agency,  non- 
profit agency,  or  contractor,  that  is 
acceptable  to  HUD  and  includes  an 
agreement  with  the  other  housing 
agency  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
HA.  The  Office  of  Pubfic  Housing  in  the 
local  HUD  Office  will  notify, 
immediately  after  the  publication  of  this 
NOFA,  those  HAs  that  are  not  eligible 
to  apply.  Applications  submitted  by 
these  HAs  without  an  agreement  firom 
another  housing  agency  or  contractor, 
approved  by  HUD.  to  serve  as  contract 
administrator  will  be  rejected.  Other  • 
agencies  may  be  notified  by  HUD  at 
other  times  as  HUD  deems  appropriate. 

(3)  Forms 

Application  forms  may  be  obtained 
from  the  local  HUD  Office.  Applications 
for  all  of  the  subprograms  must  include, 
unless  otherwise  specifically  excepted: 

(a)  Form  HUI>-52515. 

An  Apphcation  for  Existing  Housing, 
Form  HUD-52515,  must  be  completed 
in  accordance  with  the  rental  voucher 
and  certificate  program  regulations.  An 
application  for  rental  vouchers  or 
certificates  must  include  the 
information  in  Section  H.  Average 
Monthly  Tenant  Payment,  of  Form 
HUD-52515  in  order  for  HUD  to 
calculate  the  amount  of  Section  8 
budget  authority  necessary  to  fund  the 
requested  number  of  units.  HAs  may 
obtain  a  copy  of  Form  HUD-52515  from 
the  local  HUD  Office.  (Not  applicable  to 
subprograms  for  Family  Self-Sufficiency 
Coordinators  or  Section  8  Counseling.) 
,ft)  Certification  Regarding  Drug-Free 
Workplace. 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  Agencies  to 
certify  that  they  will  provide  a  drug-free 
workplace.  Thus,  each  HA  must  certify 
(even  though  it  has  done  so  previously) 
that  it  will  comply  with  the  drug-free 
workplace  requirements  in  accordance 
with  CFR  part  24,  subpart  F.  HAs  may 
obtain  a  copy  of  this  form  from  the  local 
HUD  Office. 
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(c)  Certification  Regarding  Lobbying. 
Section  319  of  the  Department  of  the 

Interior  Appropriations  Act,  PubHc  Law 
101-121.  approved  October  23, 1989, 
(31U.S.C.  1352)  (the  "Byrd 
Amendment")  generally  prohibits 
recipients  of  Federal  contracts,  grants 
and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Governments  in  connection  with  a 
specific  contract,  grant  or  loan. 

The  Department's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110.  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and.  if  apphcable.  a  Disclosure  of 
Lobbying  Activities  (SF-LLL).  IHAs 
estabUshed  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage.  HAs  may  obtain 
a  copy  of  the  certification  and  the  Form 
SF-LLL  from  the  local  HUD  Office. 

(d)  Application  Requirements  for 
Subprograms. 

HAs  must  also  comply  with  the 
additional  apphcation  requirements  for 
each  subprogram  identified  in  the 
section  of  the  NOFA  for  the  specific 
subprogram. 

(e)  HA  Eligibility. 

All  HAs  that  meet  the  eUgibiUty 
requirements  for  the  various 
subprograms,  other  than  those  HAs 
notified  under  the  provisions  of 
paragraph  I.(D)(2)  of  this  NOFA  and 
those  with  certain  civil  rights  or 
program  violations  or  deficiencies  as 
specified  in  section  I.(G)(2],  are  eligible 
to  apply  for  funding. 

(E)  Selection  Criteria — General 

Each  subprogram  section  of  this 
NOFA  has  specific  selection  criteria  to 
evaluate  the  applications  submitted. 
Refer  to  the  specific  subprogram  section 
in  this  NOFA  for  the  selection  criteria. 

(F)  Local  Government  Comments 

Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
requires  that  HUD  independently 
determine  that  there  is  a  need  for  the 
housing  assistance  requested  in 
appUcations,  and  solicit  and  consider 
comments  relevant  to  this  determination 
from  the  chief  executive  officer  of  the 
unit  of  general  local  government.  The 
HUD  Office  will  obtain  Section  213 
comments  from  the  imit  of  general  local 
government  in  accordance  with  24  CFR 
part  791.  subpart  C,  Apphcations  for 
Housing  Assistance  in  Areas  Without 


Housing  Assistance  Plans.  Comments 
submitted  by  the  unit  of  general  local 
government  must  be  considered  before 
an  application  can  be  approved.  The 
Section  213  requirements  do  not  apply 
to  applications  for  the  FSS  Service 
Coordinators  and  Section  8  Counseling 
subprograms. 

For  purposes  of  expediting  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Since 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  should  not 
only  comment  on  the  apphcation,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  government. 

(G)  Corrections  to  Deficient 
Applications — General 

(1)  Acceptable  Applications — General 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  HUD  Office  no  later  than 
the  date  and  time  specified  in  Section 
I.(B)  of  this  NOFA.  The  HUD  Office  will 
initially  screen  all  applications  and 
notify  HAs  of  technical  deficiencies  by 
letter. 

If  an  application  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  the  HUD  notification  letter 
to  submit  the  missing  or  corrected 
information  to  the  HUD  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quality  of  the  apphcation 
relative  to  the  rating  factors.  The  14 
calendar  day  technical  correction  period 
does  not  apply  to  NOFAs  for  Section  8 
Counseling,  Mainstream  Housing 
Opportunities,  Persons  with  HIWAIDS 
and  Homeless  Families. 

All  HAs  must  submit  corroctions 
within  14  calendar  days  hcim  the  date 
of  the  HUD  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  Office),  of 
the  fourteenth  calendar  day  of  the 
correction  period  will  not  be  accepted 
and  the  application  will  be  rejected  as 
incomplete. 

(2)  Unacceptable  Applications — General 

(a)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  HUD 
Office  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  HUD  Office  notification 


of  rejection  letter  must  state  the  basis  for 
the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(i)  There  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
Etepartment  of  Justice  or  there  is  a 
pending  administrative  action  for  civil 
rights  violations  instituted  by  HUD 
(including  a  charge  of  discrimination 
under  the  Fair  Housing  Act). 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompUance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  concihation  or  compliance  agreement 
designed  to  correct  the  areas  of  non- 
compliance. , 

(iv)  HUD  has  denied  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidehnes  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(v)  The  HA  has  serious  unaddressed. 
outstanding  Inspector  General  audit 
findings.  Fair  Housing  and  Equal 
Opportunity  monitoring  review 
findings,  or  HUD  Office  management 
review  findings  for  one  or  more  of  its 
Rental  Voucher.  Rental  Certificate,  or 
Moderate  Rehabilitation  Programs,  or,  in 
the  case  of  an  HA  that  is  not  currently 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  Public  Housing  Program 
or  Indian  Housing  Program.  The  only 
exception  to  this  category  is  if  the  HA 
has  been  identified  under  the  policy 
established  in  section  I.(D](2)  of  this 
NOFA  and  the  HA  makes  application 
with  a  designated  contract 
administrator. 

(vi)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

(vii)  An  HA  apphcation  that  does  not 
comply  with  the  requirements  of  24  CFR 
882.204(a)  or  887.55(b)  and  this  notice. 


including  the  drug-free  workplace 
certification  and  the  anti-lobbying 
certification/disclosure  requirements, 
after  the  expiration  of  the  14-calendar 
day  technical  deficiency  correction 
period  will  be  rejected  from  processing. 

(viii)  An  HA  application  submitted 
after  the  deadline  date  for  the 
subprogram  of  rental  vouchers  or 
certificates  will  be  rejected  from 
processing. 

(ix)  An  HA  must  have  achieved  90 
percent  lease-up  of  units  in  its  HUD- 
approved  budget  for  the  HA  fiscal  year 
prior  to  application  for  funding  in  each 
of  its  rental  voucher  and  certificate 
programs.  Applications  from  HAs  that 
have  failed  to  achieve  the  90  percent 
lease-up  will  be  rejected  from 
processing. 

(H)  HUD  Corrections  to  Rating  and 
Ranking  FY  94  Applications 

HUD  is  aware  that  a  few  HA 
applications  submitted  under  the  FY  94 
NOFAs  were  not  funded  due  to  HUD 
field  staff  incorrectly  rating  and  ranking 
some  HAs'  applications.  Although  the 
number  of  errors  were  limited.  HUD 
believes  that  the  errors  must  be 
corrected;  therefore.  HUD  Offices  that 
failed  to  fund  certain  HA  applications 
for  FY  1994  funding  due  to  these  errors 
by  the  HUD  Office  may  correct  those 
errors  as  follows: 

(1)  The  HUD  Office  will  reconstruct 
the  FY  94  ranking  process  to  include  the 
application(s)  missing  from  the  original 
ranking  process  due  to  the  error;  and 

(2)  The  HUD  Office  will  determine  the 
number  of  units  and  Section  8  budget 
authority  that  would  have  been  awarded 
to  the  apphcation(s)  subject  to  the  FY  94 
funds  available  at  the  time  and  the 
funding  selection  process  utilized  in  the 
FY  94  conipetition. 

The  HUD  Office  will  correct  the  error 
by  funding  the  FY  94  apphcations  from 
the  FY  95  fair  share  allocation  for  the 
same  allocation  area  prior  to  the  FY  95 
competition.  The  funds  for  the 
allocation  area  remaining  after 
correcting  the  FY  94  ranking  error  will 
be  available  for  the  FY  95  competition. 
The  correction  of  the  FY  94  error  for  an 
HA  will  not  affect  the  HA's  ability  to 
compete  for  the  remaining  FY  95  funds 
and  the  FY  95  apphcation  wall  be 
considered  as  though  no  error  had  been 
made. 

(I)  Notification  of  Funds  Awarded 

(1)  After  the  HUD  Offices  have 
reviewed,  rated,  and  ranked 
applications,  and  the  HUD  Offices  have 
approved  the  applications,  each  HUD 
Office  must  submit  to  Headquarters  a 
list  of  all  approved  applications  for  each 
subprogram  in  this  NOFA.  The 


application  approval  list  is  due  in 
Headquarters  (ATTENTION:  Rental 
Assistance  Division.  Office  of  Pubhc 
and  Indian  Housing)  on  the  tenth 
working  day  following  the  date  set  by 
Headquarters  for  completion  of 
application  ranking  and  selections. 

(2)  The  HUD  Offices  must  provide  the 
following  information  for  each 
application  approved: 

fa)  The  name  and  address  of  the  HA; 

(b)  The  project  number,  and  the 
number  of  rental  vouchers  and  the 
number  of  rental  certificates,  as 
applicable,  approved  for  the  HA;  and 

(c)  The  amount  of  contract  authority 
and  budget  authority,  stated  separately 
for  rental  vouchers  and  rental 
certificates. 

The  Field  Offices  of  Native  American 
Programs  (FONAPs)  also  must  send  to 
Headquarters  Office  of  Native  American 
Programs  a  list  of  all  approved  IHA 
applications  for  each  subprogram  in  this 
NOFA. 

U.  Fair  Share  Allocations 

(A)  Fair  Share  Application  Deadline 
Date 

The  deadline  date  for  applications  for 
the  Fair  Share  allocation  is  listed  in 
Section  I.(B)  of  the  NOFA. 

(B)  Fair  Share  Allocation  Amounts 

(1)  Housing  Needs  Formula 

In  FY  95.  approximately  $1.2  bilhon 
of  budget  authority  for  the  rental 
voucher  and  certificate  programs  is 
available  for  fair  share  formula 
allocation.  Of  this  amount, 
approximately  $600  miUion  is  for  rental 
vouchers  and  approximately  $600 
million  is  for  rental  certificates.  This 
budget  authority  is  being  allocated  to 
each  HUD  Office  under  this  NOFA, 
using  the  housing  needs  factors 
established  in  accordance  with  24  CFR 
791.402.  In  addition,  approximately 
$151  milhon  is  retained  in  a 
Headquarters  Reserve  that  will  not  be 
allocated  by  formula. 

(2)  Metropolitan/Non-Metropohtan  Mix 

Separate  housing  needs  factors  were 
developed  for  the  metropohtan  and  non- 
metropolitan  allocation  areas  vdthin 
each  HUD  Office  jurisdiction.  On  a 
nationwide  basis,  approximately  90 
percent  of  the  FY  1995  "fair  share" 
budget  authority  for  the  Rental  Voucher 
Program  and  Rental  Certificate  Program 
is  designated  for  allocation  to 
metropolitan  areas.  The  metropolitan 
housing  needs  factors  were  applied  to 
the  housing  assistance  budget  authority 
available  for  metropolitan  areas  and  the 
non-metropolitan  housing  needs  factors 
were  apphed  to  the  housing  assistance 


budget  authority  available  for  non- 
metropolitan  areas. 

The  allocation  areas  were  established 
by  the  HUD  State  and  Area  Offices  to 
ensure  sufficient  competition  among 
HAs  (including  State  and  regional  or 
multi-coimty  HAs)  operating  housing 
programs  within  the  HUD-established 
allocation  areas. 

(3)  Program  Type 

This  notice  announces  the  fair  share 
allocation  of  housing  assistance  budget 
authority  (See  Attachment  1)  for  the 
Rental  Voucher  Program  and  for  the 
Rental  Certificate  Program  to  each 
allocation  area,  based  on  the  housing 
needs  factors.  The  allocation  of  housing 
assistance  budget  authority  to  each 
allocation  area,  however,  is  the  total  for 
both  programs.  The  allocations  have 
been  structured  to  give  HUD  Offices 
flexibihty  in  approving  HA  applications 
for  funding  of  rental  vouchers  or  rental 
certificates.  This  Notice  also  provides  an 
estimate  of  the  total  number  of  rental 
vouchers  and  rental  certificates  that 
could  be  funded  from  the  housing 
assistance  available  in  the  allocation 
area  based  on  the  national  average  cost 
of  rental  assistance  for  a  two-bedroom 
unit.  The  actual  number  of  units 
assisted  within  each  HUD  Office  will 
vary  from  the  estimates  prepared  by 
Headquarters  for  each  HUD  Office  since 
the  actual  costs  of  rental  assistance  for 
each  HA  vary  from  the  average. 

(4)  Reimbursement  for  Portability  Units 

The  Department  has  decided  that  it  is 
appropriate  to  use  up  to  50  percent  of 
the  fair  share  allocation  for  each 
allocation  area  as  reimbursement  to  HAs 
for  the  costs  associated  with  families 
that  have  moved  under  the  portability 
procedures  of  the  programs.  Each  HA 
must  designate,  in  an  attachment  to 
Form  HUD-52515,  the  number  of  units 
that  it  is  requesting  as  reimbursement 
for  portability  billings  or  absorptions.  A 
receiving  HA  that  currently  bills  an 
initial  HA  for  the  cost  of  rental 
assistance  for  a  family  and  receives 
funding  imder  this  NOFA  for 
reimbursement  of  the  rental  assistance 
must  discontinue  billing  the  initial  HA 
upon  execution  of  the  amendment  to  the 
annual  contributions  contract  (ACC). 
The  initial  HA  will  then  be  able  to 
reissue  the  rental  assistance  to  another 
family  on  the  initial  HA's  waiting  list. 

Attachment  2  to  this  NOFA  provides 
a  suggested  format  for  the  receiving  HA 
to  list  the  nimiber  of  units  and  to  certify 
to  the  number  of  families  assisted  under 
the  portability  provisions.  In  order  to  be 
eligible  for  reimbursement  for 
portability,  the  HA  must  have  billed, 
during  the  most  recent  month  prior  to 
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the  HA  application  to  HUD  for 
reimbursement,  another  HA  for  the  cost 
of  the  families'  rental  assistance,' 
including  administrative  fees,  or  have 
absorbed  the  families  into  its  own 
program  at  any  time  during  the  last  HA 
Hscal  year.  A  receiving  HA  may  apply 
for  the  number  of  rental  vouchers  or 
certificates  for  which  the  HA  billed 
another  HA  during  the  most  recent 
month  prior  to  application  or  the 
number  of  rental  vouchers  or  certificates 
for  families  absorbed  at  any  time  during 
the  HA  fiscal  year. 

HUD  will,  for  each  allocation  area, 
fund  HAs  with  the  highest  ratio  of  rental 
vouchers  or  certificates  billed  and 
families  absorbed  in  the  HA's  total 
rental  voucher  and  certificate  program^ 
HUD  will  divide  the  total  number  of 
rental  vouchers  and  certificates  billed 
and  families  absorbed  by  the  total 
number  of  rental  vouchers  and 
certificates  on  the  most  recent  HUD- 
approved  budget  in  an  HA's  program. 
The  resulting  percentage  (rounded  to 
four  decimal  places)  will  be  used  to 
rank  HAs  for  funding.  Receiving  HAs 
will  be  ranked  in  descending  order 
based  on  the  percentage  of  portable 
rental  vouchers  and  certificates.  When 
funds  are  not  available  to  fund  the  last 
ranked  HAs  with  the  same  percentage, 
the  HUD  Office  wrill  distribute  the 
balance  of  the  funds  evenly  to  the  HAs 
with  the  same  percentage. 

(5)  Potential  Additional  Fimding 

If  additional  rental  voucher  or  rental 
certificate  funding  becomes  available  for 
fair  share  use  during  FY  95,  the 
Department  plans  to  distribute  any 
additional  funding  to  HUD  Offices  using 
the  same  percentage  distribution  as 
reflected  in  Attachment  1  to  this  NOFA. 
Any  additional  funding  will  be  used 
under  the  competitive  requirements  of 
this  NOFA  to  hmd  HA  apphcations 
which  were  approvable  but  not  funded, 
or  approved  and  funded  at  less  than  100 
percent  of  the  requested  amount. 

(C)  Fair  Share  Application  Submission 
Requirements 

(1)  AH  the  items  in  Section  I.(D), 
Application  Submission 
Requirements — General,  of  this  NOFA 
must  be  included  in  the  application 
submitted  to  the  HUD  Office. 

(2)  The  application  should  includfra 
narrative  description  of  how  the 
application  meets,  or  will  meet,  the 
application  selection  criteria.  Failure  to 
submit  a  narrative  description  is  not 
cause  for  application  rejection;  however, 
the  HUD  Office  can  only  rate  and  rank 
the  application  based  on  information 
the  HUD  Office  has  on-hand. 


(3)  Attachment  1  to  this  notice  lists 
the  HUD  Offices  and  an  estimate  of  the 
number  of  rental  vouchers  and 
certificates  and  budget  authority 
available  for  each  allocation  area  within 
the  HUD  State  or  Area  Office 
jurisdiction.  HAs  should  limit  their 
applications  for  the  "fair  share" 
program  to  a  reasonable  number  of 
rental  vouchers  and  rental  certificates, 
based  on  the  capacity  of  the  HA  to  lease- 
up  within  12  months  of  ACC  execution. 
The  number  of  rental  vouchers  or 
certificates  on  the  HA  application, 
excluding  those  designated  as 
portability  reimbursements,  may  not 
exceed  the  lesser  of:  (a)  ten  percent 
(10%)  of  the  total  rental  vouchers  and 
rental  certificates  on  the  most  recent 
HUD-approved  budget  for  the  HA;  or  (b) 
50  percent  of  the  number  of  units 
available  for  the  allocation  area. 

(4)  Each  HA  that  intends  to  apply  for 
rental  vouchers  or  certificates  as 
reimbursement  for  families  that 
exercised  their  rights  to  portability  must 
attach  the  portability  certification  (See 
Attachment  2  to  this  NOFA)  to  its  fair 
share  application  (Form  HUD-52515). 
Otherwise,  the  HA  application  will  be 
considered  only  for  fair  share  funding. 
HAs  must  provide  the  following 
portability  information  to  be  considered 
for  this  special  funding: 

(i)  List  the  number  of  units  by 
bedroom  size  for  all  rental  vouchers  and 
certificates  for  which  the  receiving  HA 
billed  another  HA  and  for  all  families 
that  an  HA  absorbed  into  its  program. 

(ii)  List  the  number  of  rental  vouchers 
and  certificates  by  bedroom  size  that  the 
HA  is  requesting  under  the  fair  share 
funding. 

(iii)  Provide  the  certification  as  to  the 
number  of  rental  vouchers  or  certificates 
for  which  the  receiving  HA  is  billing 
under  portability  or  the  number  of 
families  it  has  absorbed. 

(5)  HAs  may  submit  only  one 
application  (Form  HUD-52515)  for  an 
allocation  area  and  must  submit  a 
separate  application  for  each  allocation 
area.  The  total  number  of  rental 
vouchers  or  certificates  for  which  an  HA 
applies  may  not  exceed  the  lesser  of  ten 
percent  of  its  program  size  or  50  percent 
of  the  rental  vouchers  and  certificates 
available  for  the  allocation  area. 

(6)  The  HUD  Office  will  reduce  the 
number  of  rental  vouchers  and 
certificates  requested  in  any  application 
that  exceeds  the  established  application 
limit  to  the  lesser  of  ten  percent  of  the 
total  rental  vouchers  and  rental 
certificates  on  the  latest  HUD-approved 
budget  or  50  percent  of  the  units 
available  for  the  allocation  area. 


(D)  Fair  Share  Application  Rating 
Process 

The  HUD  Office  must  use  the 
Selection  Criteria  shown  below  for  the 
rating  of  applications  submitted  in 
response  to  this  NOFA.  The  maximum 
score  under  the  selection  criteria  for  fair 
share  funding  is  120. 

(1)  Selection  Qiterion  1:  Unmet 
Housing  Needs  (50  points) 

(a)  Description:  This  criterion  assesses 
the  unmet  housing  need  in  the  primary 
area  specified  in  the  HA's  application 
compared  to  the  unmet  housing  need  for 
the  allocation  area.  Unmet  housing  need 
is  defined  as  the  number  of  very  low- 
income  renter  households  with  housing 
problems  based  on  1990  Census,  minus 
the  nimiber  of  Federally-assisted 
housing  units  provided  since  the  1990 
Census. 

In  awarding  points  under  this 
criterion,  HUD  wrill,  to  the  extent 
practicable,  consider  all  units  provided 
since  the  1990  Census  under  the  Section 
8  Rental  Voucher  and  Certificate 
programs,  any  other  Section  8  programs, 
the  Public  and  Indian  Housing 
programs,  the  Section  202  program,  and 
the  Farmers  Home  Administrations's 
Section  515  Rural  Rental  Housing 
program. 

(b)  Rating  and  Assessment:  The 
number  of  points  assigned  is  based  on 
the  percentage  of  the  allocation  area's 
unmet  housing  need  that  is  within  the 
HA's  primary  area.  State  or  Regional 
Housing  Agencies  will  receive  points 
based  on  the  areas  they  intend  to  sen'e 
with  this  allocation,  e.g.,  the  entire 
allocation  area  or  the  localities  within 
the  allocation  area  specified  in  the 
application.  The  HUD  Office  will  assign 
one  of  the  following  point  totals: 

•  50  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  greater  than  50 
percent  of  the  allocation  area's  unmet 
need. 

•  45  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  50  percent  but  greater  than  40 
percent  of  the  allocation  area's  unmet 
need. 

•  40  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  40  percent  but  greater  than  30 
percent  of  the  allocation  area's  unmet 
need. 

•  35  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  30  percent  but  greater  than  20 
percent  of  the  allocation  area's  unmet 
need. 

•  30  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  20  percent  but  greater  than  10 
percent  of  the  allocation  area's  unmet 
need. 


•  25  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  10  percent  but  greater  than  5  of  the 
allocation  area's  unmet  need. 

•  20  points.  If  the  HA's  percentage  of 
unmet  housing  is  equal  to  or  less  than 

5  percent  (but  greater  than  zero)  of  the 
allocation  area's  unmet  need. 

•  0  points.  If  the  HA  has  no  unmet 
housing  need  (zero  percent).  The  HUD 
Office  will  not  consider  for  funding  any 
HA  application  receiving  zero  (0) 
points. 

In  accordance  with  Notice  PIH  91-45. 
the  HUD  Office  vrill  notify  the  Farmers 
Home  Administration  (FmHA)  of 
applications  it  receives  and  ask  that 
FmHA  provide  advisory  comments 
concerning  the  market  for  additional 
assisted  housing  or  the  possible  impact 
the  proposed  units  may  have  on  FmHA 
projects.  Applications  for  which  FmHA 
has  provided  comments  expressing 
concerns  about  market  need  or  the 
continued  stability  of  existing  FmHA 
projects,  with  which  HUD  agrees,  will 
receive  zero  points  for  this  criterion. 

(2)  Selection  Criterion  2:  Efforts  of  HA 
to  Provide  Area- Wide  Housing 
Opportunities  for  Families  (60  points) 

(a)  Description:  Many  HAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportunities  for 
families.  The  efforts  described  in 
response  to  this  selection  criterion  must 
be  beyond  those  required  by  federal  law 
or  regulation  such  as  the  portability 
provisions  of  the  Section  8  rental 
voucher  and  certificate  programs.  HAs 
in  metropolitan  and  non-metropolitan 
areas  are  eligible  for  points  under  this 
criterion.  The  HUD  Office  will  assign 
points  to  HAs  that  have  established 
cooperative  agreements  with  other  HAs 
or  created  a  consortium  of  HAs  in  order 
to  facilitate  the  transfer  of  fiamilies  and 
their  rental  assistance  between  HA 
jurisdictions.  In  addition,  the  HUD 
Office  will  assign  points  to  HAs  that 
have  established  relationships  with  non- 
profit groups  to  provide  families  with 
additional  counseling,  or  have  directly 
provided  counseling,  to  increase  the 
likelihood  of  a  successful  move  by  the 
families  to  areas  that  do  not  have  large 
concentrations  of  poverty. 

(b)  Rating  and  Assessment:  The  HUD 
Office  will  assign  point  values  for  any 
of  the  following  assessments  for  which 
the  HA  qualifies  and  add  the  points  for 
all  the  assessments  (maximum  of  60 
points)  to  determine  the  total  points  for 
this  Selection  Criterion: 

•  10  points— Assign  10  points  if  the 
HA  documents  that  it  participates  in  an 
area-wide  rental  voucher  and  certificate 
exchange  program  where  all  HAs  absorb 
portable  Section  8  families. 
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•  10  Points— Assign  10  points  if  the 
HA  certifies  that  its  administrative  plan 
does  not  include  a  "residency 
preference"  for  selection  of  families  to 
participate  in  its  rental  voucher  and 
certificate  programs  or  the  HA  certifies 
that  it  wall  eliminate  immediately  any 
"residency  preference"  currently  in  its 
administrative  plan. 

•  10  Points— Assign  10  points  if  the 
HA  documents  that  it  has  established  a 
contractual  relationship  with  a  non- 
profit agency  or  the  local  governmental 
entity  to  provide  housing  counseling  for 
families  that  want  to  move  to  low- 
poverty  or  non-minority  areas.  The  five 
HAs  approved  for  the  FY  93  Moving  to 
Opportunity  (MTO)  for  Fair  Housing 
Demonstration  and  any  other  HAs  that 
receive  counseling  funds  from  HUD  in 
settlement  of  litigation  involving 
desegregation  may  qualify  for  points 
under  this  assessment,  but  these  HAs 
must  identify  all  activities  undertaken, 
other  than  those  funded  and  required 
under  the  MTO  Demonstration  or  the 
court-ordered  plans,  to  expand  housing 
opportunities. 

•  10  Points— Assign  10  points  if  the 
HA  documents  that  it  requested  from 
HUD,  and  HUD  approved,  the  authority 
to  utilize  exceptions  to  the  fair  market 
rent  limitations  as  allowed  under  24 
CFR  882.106(a)(4)  to  allow  famiHes  to 
select  units  in  low-poverty  or  non- 
minority  areas. 

•  10  Points — Assign  10  points  if  the 
HA  documents  that  it  participates  with 
other  HAs  in  using  a  metropolitan  wride 
or  combined  waiting  list  for  selecting 
participants  in  the  program. 

•  10  Points — Assign  10  points  if  the 
HA  documents  that  it  has  implemented 
other  initiatives  that  have  resulted  in 
expanding  housing  opportunities  in 
areas  that  do  not  have  undue 
concentrations  of  poverty  or  minority 
families. 

(3)  Selection  Criterion  3:  Local 
Initiatives  (10  points) 

(a)  Description:  The  application  must 
describe  the  extent  to  which  the  HA 
demonstrates  locally  initiated  efforts  in 
support  of  its  Rental  Voucher  and 
Rental  Certificate  Program  or 
comparable  tenant-based  rental 
assistance  programs.  Evaluation  of  a 
locality's  contribution  is  measured 
competitively  by  the  extent  to  which  a 
locality  is  able  to  provide  services  or 
cash  contributions  or  demonstrate  its 
intention  to  provide  this  kind  of  support 
in  the  future,  as  compared  to  services  or 
contributions  provided  by  other 
localities  of  hke  program  size. 

(b)  Rating  and  Assessment:  The  HUD 
Office  wall  assign  one  of  two  point- 
values,  as  follows: 


•  10  points:  The  Sute  or  locality 
provides  significant  local  support  (e.g., 
financial,  manpower  for  inspection 
services)  to  its  Rental  Voucher  or  Rental 
Certificate  Program. 

•  0  points:  The  State  or  locality  does 
not  provide  support  to  the  HA's  Rental 
Voucher  or  Rental  Certificate  Program. 

(E)  Corrections  to  Deficient  Fair  Share 
Applications 

(1)  Acceptable  Applications 

See  Section  I.(G)(1)  of  this  NOFA. 

(2)  Unacceptable  Applications 

See  Section  I.(G)(2)  of  this  NOFA. 

(F)  Fair  Share  Application  Selection 
Process 

(1)  Maximum  Funding  Allowed 

Excluding  rental  vouchers  or 
certificates  for  portability 
reimbursements,  the  HUD  Office  may 
approve  maximum  funding  for  an  HA 
under  this  NOFA  that  does  not  exceed 
the  lesser  of  10  percent  of  the  HA  rental 
vouchers  and  rental  certificates  on  the 
latest  HUD-approved  budget  or  50 
percent  of  the  number  of  rental 
vouchers  and  certificates  available  in 
the  allocation  area,  whichever  is  less. 

(2)  Funding  Procedure 

The  HUD  Office  must  develop  a 
procedure  for  approving  apphcations 
(including  applications  rate^l  by  the 
Native  American  Programs  Office)  in 
rank  order  until  all  the  housing 
assistance  budget  authority  is  used.  The 
HUD  Office  may  elect  to  approve 
applications  for  100  percent  of  the 
rental  vouchers  or  certificates  requested, 
or  the  maximum  number  allowed  for 
each  HA  under  this  NOFA  (not  to 
exceed  the  lesser  of  ten  percent  of  the 
HA's  program  size  or  50  percent  of 
rental  vouchers  and  certificates 
available  for  the  allocation  area),  in  all 
applications  that  score  above  a  HUD 
Office-determined  funding  cut-off.  The 
HUD  Office  may  elect  to  approve  all 
apphcations  using  a  lower  percentage, 
but  may  not  approve  apphcations  at  less 
than  80  percent  of  the  rental  vouchers 
and  certificates  requested  in  all 
applications  that  score  above  the  HUD 
Office-determined  funding  cut-off. 

The  HUD  Office  may  elect  to  divide 
apphcations  into  two  categories  and  to 
approve  a  different  percentage  of 
requested  rental  vouchers  and 
certificates  for  applications  in  each  of 
the  two  ranking  categories,  but  not  less 
than  80  percent  of  the  rental  vouchers 
and  certificates  requested  in  all 
applications.  The  higher  percentage  of 
rental  vouchers  and  certificates 
requested  would  be  approved  for  all 
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applications  in  the  higher  category  and 
a  lower  percentage  of  rental  vouchers 
and  certificates  requested  would  be 
approved  for  all  applications  in  the 
lower  categor>'.  The  HUD  Office  must 
approve  the  same  percentage  (at  least  80 
percent)  of  each  application  within  each 
of  the  two  ranking  categories. 

Where  a  HUD  Office  funds 
applications  at  100  percent  or  80 
percent  of  the  rental  vouchers  and 
certificates  requested  according  to  rank 
order,  only  to  find  it  has  some  number 
of  rental  vouchers  or  certificates  left  but 
not  enough  to  fund  the  next  fundable 
application,  the  next  rated  application, 
or  applications  receiving  the  same  score. 
'    can  be  funded  to  the  extent  of  the 

number  of  rental  vouchers  or  certificates 
available  provided  that  each  application 
receives  the  same  percentage  even 
though  it  is  less  than  80  percent. 

If  an  HA  applies  for  a  specific 
program  (i.e..  rental  vouchers  or  rental 
certificates)  and  funding  for  the 
specified  program  is  not  available  in  the 
metropolitan  allocation  area  or  non- 
metropolitan  allocation  area,  the  HUD 
Office  will  award  the  available  form  of 
assistance,  even  though  not  specifically 
requested  by  the  applicant. 

The  HUD  State  or  Area  Office  must 
promptly  notify  the  applicable  Native 
American  Programs  Office  for  each 
allocation  area  as  to  the  status  of  any 
applications  from  IHAs  and.  if 
applicable,  the  amount  of  budget 
authority  to  be  made  available  for  IHA 
applications  that  were  rated  high 
enough  to  receive  funding.  The  HUD 
State  or  Area  Office  must  promptly 
notify  Headquarters  (Attention:  Budget 
Division,  Office  of  Public  and  Indian 
Housing]  of  any  IHA  to  be  awarded 
funding  so  that  the  funds  may  be  re- 
assigned to  the  appropriate  Native 
American  Programs  Office. 

(3)  Reallocations  of  Funds 

Each  HUD  Office  must  make  every 
reasonable  effort  to  use  all  available 
funds.  It  may  be  necessar\',  however,  to 
reallocate  funds  from  one  HUD  Office  to 
another  when  the  funds  are  not  likely  to 
be  used  in  the  HUD  Office  to  which  they 
were  initially  assigned.  In  such  cases, 
the  following  procedures  shall  be 
followed: 

(a)  Reallocations  within  the  Same 
State.  If  the  allocation  of  funds  to  a  HUD 
Office  cannot  be  awarded  within  the 
office  jurisdiction  during  Fiscal  Year 
1995,  funds  will  be  reallocated  to 
another  HUD  Office  within  the  same 
State  where  they  can  be  used  during 
Fiscal  Year  1995. 

(b)  Reallocations  Between  States.  If  a 
HUD  Office  cannot  use  funds  within  the 
same  State,  those  funds  will  be  re- 


allocated to  another  HUD  Office  for  use      (2)  Background 
in  a  State  where  they  can  be  used  during 
Fiscal  Year  1995. 


(c)  Reallocations  Between 
Mtftropolitan  and  Non-metropolitan 
Areas.  The  HUD  Office  must  follow  the 
original  fund  assignments  for 
metropolitan  and  non-metropolitan 
areas.  If  there  are  not  enough  approvable 
applications  for  the  designated 
metropolitan  or  non-metropolitan 
budget  authority,  the  HUD  Office  may 
switch  the  budget  authority  between  a 
metropolitan  and  non-metropolitan  area 
within  the  same  State,  provided  that  an 
offsetting  switch  can  be  made  in  another 
State  within  the  HUD  Office.  If  an 
offsetting  switch  cannot  be  made  and 
the  metropolitan  or  non-metropolitan 
amounts  require  changes  to  the  fund 
assignments,  the  approval  of  the  Budget 
Division,  Office  of  Management  and 
PoHcy,  Office  of  Public  and  Indian 
Housing,  must  be  obtained  before 
switching  budget  authority  between  a 
metropolitan  and  a  non-metropolitan 
area. 

(d)  Requests  for  Reallocations.  A 
request  for  approval  of  a  reallocation 
between  States  or  between  metropolitan 
and  non-metropolitan  areas  must 
explain  the  reasons  that  funds  cannot  be 
used  in  the  original  State,  or 
metropolitan  and  non-metropolitan 
area,  the  amount  being  withdrawn,  the 
program  type,  and  the  metropolitan/ 
non-metropolitan  mix,  and  the  amount 
to  be  reallocated.  These  requests  must 
be  submitted  to  Headquarters 
(ATTENTION:  Budget  Division,  Office 
of  Management  and  Poficy,  Office  of 
Public  and  Indian  Housing)  for 
approval. 

III.  Family  Unification/Foster  Care 
Program 

(A)  Family  Unification  Application 
Deadline  Date 

The  Deadline  date  for  the  Family 
Unification  Program  application  is 
listed  in  Section  I.(B)  of  the  NOFA. 

(B)  Purpose  and  Substantive  Description 
of  Family  Unification  Program 

(1)  Authority 

Section  8(x)  of  the  U.S.  Housing  Act 
of  1937,  42  U.S.C.  1437f(x).  The 
regulations  governing  the  section  8 
rental  certificate  program  are  codified  at 
24  CFR  parts  882  and  982.  This  NOFA 
announces  the  availability  of  Family 
Unification  funding  under  the  VA, 
HUD-Independent  Agencies 
Appropriations  Act  of  1995  (Pub.L.  103- 
327,  approved  September  28, 1994). 


The  Family  Unification  Program  is  a 
program  under  which  Section  8  rental 
assistance  is  provided  to  families  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  which  would  result  in: 

(a)  The  imminent  placement  of  the 
family's  child,  or  children,  in  out-of- 
home  care,  or 

(b)  The  delay  in  the  discharge  of  the 
child,  or  children,  to  the  family  from 
out-of-home  care. 

The  purpose  of  the  Family  Unification 
Program  is  to  promote  family 
unification  by  providing  rental 
assistance  to  families  for  whom  the  lack 
of  adequate  housing  is  a  primary  factor 
in  the  separation,  or  the  threat  of 
imminent  separation,  of  children  from 
their  families. 

Rental  certificates  awarded  under  the 
Family  Unification  Program  are  to  be 
administered  by  HAs  under  HUD's 
regulations  for  the  Section  8  rental 
certificate  program  (24  CFR  parts  882 
and  subpart  E  of  part  982).  The  HA  may 
issue  a  rental  voucher  (24  CFR  part  887 
and  subpart  E  of  part  982  )  to  a  family 
selected  for  participation  in  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  HA 
has  one  available. 

(3)  Eligibility  of  HAs 

HAs  currently  administering  a  rental 
voucher  or  certificate  program  in  the 
following  sixteen  states  are  eligible  to 
apply  except  those  HAs  determined 
unacceptable  under  section  I. (D)(2)  of 
this  NOFA:  California.  Florida,  Georgia, 
Illinois,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Missouri.  New 
Jersey.  New  York.  North  Carolina,  Ohio. 
Pennsylvania.  Texas,  and  Virginia. 
Applications  were  limited  to  HAs  in 
eleven  States  by  Congress  under  the  VA, 
HUD-Independent  Agencies 
Appropriations  Act  of  1992,  and  the 
Senate  Committee  Report  for  the  VA. 
HUD-Independent  Agencies  Act  of  1993 
allowed  HUD  to  expand  the  program  to 
five  additional  States.  The  selection  of 
the  five  additional  States  was  based  on 
the  caseload  of  families  with  children  in 
foster  care  within  the  States.  The 
information  concerning  families  with 
children  in  foster  care  was  provided  to 
HUD  by  the  Administration  for  Children 
and  Families  at  the  U.S.  Department  of 
Health  and  Human  Services  (HHS). 

(4)  Program  GuideUnes 

(a)  Definitions:  For  purposes  of  the 
Family  Unification  Demonstration 
Program: 

(ij  Family  Unification  eligible  family 
means  a  family  that: 

[A]  The  public  child  welfare  agency 
has  certified  is  a  family  for  whom  the 


lack  of  adequate  housing  is  a  primary 
factor  in  the  imminent  placement  of  the 
family's  child,  or  children,  in  out-of- 
home  care,  or  in  the  delay  of  discharge 
of  a  child,  or  children,  to  the  family 
from  out-of-home  care;  and 

[B]  The  HA  has  determined  is  eligible 
for  Section  8  rental  assistance. 

(ii)  The  lack  of  adequate  housing 
means  a  situation  in  which  a  family: 

(A)  Is  living  in  substandard  housing  or 
homeless,  as  defined  in  24  CFR  982.212 
and  982.213,  or 

(B)  Is,  or  will  be,  involuntarily 
displaced  from  a  housing  unit  because 
of  actual  or  threatened  violence  against 
a  family  member  under  the 
circimistances  described  in  24  CFR 
982.211. 

(iii)  Public  child  welfare  agency 
(PCWA)  means  the  public  agency  that  is 
responsible  under  applicable  State  or 
Tribal  law  for  determining  that  a  child 
is  at  imminent  risk  of  placement  in  out- 
of-home  care  or  that  a  child  in  out-of- 
home  care  under  the  supervision  of  the 
pubhc  agency  may  be  returned  to  his  or 
her  family, 
(b)  HA  Responsibihties. 
HAs  must: 

(i)  Accept  families  certified  by  the 
PCWA  as  eligible  for  the  Family 
Unification  Program.  If  the  HA  has  a 
closed  waiting  Ust,  it  must  reopen  the 
waiting  list  to  accept  Family  Unification 
applicant  families.  The  HA  is  not 
required  to  review  its  waiting  list  for 
eligible  families.  The  HA  upon  receipt 
of  the  PCWA  list  of  families  currently  in 
the  PCWA  caseload  must  compare  the 
names  with  those  of  families  already  on 
the  HA's  Section  8  waiting  list.  Any 
family  on  the  HAs  Section  8  waiting  Ust 
that  matches  with  the  PCWA's  list  must 
be  assisted  in  order  of  their  position  on 
the  waiting  list  in  accordance  with  HA 
admission  poUcies; 

(ii)  Determine  if  any  apphcants  on  its 
waiting  list  are  living  in  temporary 
shelters  or  on  the  street,  and  refer  such 
applicants  to  the  PCWA; 

(lii)  Determine  if  famihes  referred  by 
the  PCWA  are  eligible  for  Section  8 
assistance  and  place  eligible  families  on 
the  Section  8  waiting  list; 

(iv)  Amend  the  adjministrative  plan  in 
accordance  with  applicable  program 
regulations  and  requirements: 

(v)  Administer  the  rental  assistance  in 
accordance  with  applicable  program 
regulations  and  requirements:  and 

(vi)  Assure  the  quality  of  the 
evaluation  that  HUD  intends  to  conduct 
on  the  Family  Unification  Program,  and 
cooperate  with  and  provide  requested 
data  to  the  HUD  office  or  HUD-approved 
contractor  responsible  for  program 
evaluation. 
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(c)  Public  Child  Welfare  Agency 
(PCWA)  Responsibihties.  Public  child 
welfare  agencies  must: 

(i)  Estabhsh  and  implement  a  system 
to  identify  Family  Unification  eUgible 
families  within  the  agency's  caseload 
and  to  review  referrals  from  the  HA; 

(ii)  Provide  written  certification  to  the 
HA  that  a  family  qualifies  as  a  Family 
Unification  eligible  family; 

(iii)  Commit  sufficient  staff  resources 
to  ensure  that  Family  Unification 
eligible  families  are  identified  and 
certified  in  a  timely  manner  and 

(iv)  Cooperate  with  the  evaluation 
that  HUD  intends  to  conduct  on  the 
Family  Unification  Program,  and  submit 
a  certification  with  the  HA's  application 
for  Family  Unification  funding  that  the 
PCWA  will  agree  to  cooperate  with  and 
provide  requested  data  to  the  HUD 
ofBce  or  HUD-approved  contractor 
having  responsibility  for  program 
evaluation. 

(d)  Section  8  Rental  Certificate 
Assistance. 

The  Family  Unification  Program 
provides  assistance  under  the  Section  8 
rental  assistance  programs.  Although 
HUD  is  providing  a  special  allocation  of 
rental  certificates,  the  HA  may  use  both 
rental  vouchers  and  certificates  to  assist 
famihes  under  this  program. 

HAs  must  administer  this  program  in 
accordance  with  HUD's  regulations 
governing  the  Section  8  rental  certificate 
and  rental  voucher  programs.  The  HA 
may  issue  a  rental  voucher  to  a  family 
selected  to  participate  in  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  HA 
has  one  available.  If  Section  8  assistance 
for  a  family  under  this  program  is 
terminated,  the  rental  assistance  must 
be  reissued  to  another  Family 
Unification  ehgible  family  during  the 
five-year  term  of  the  ACC  for  the  Section 
8  rental  certificates  provided  under  this 
program. 

(C)  Family  Unification  Allocation 
Amounts 

This  NOFA  announces  the  availabiUty 
of  up  to  $76  million  for  the  Family 
Unification  Progreun  which  will  support 
assistance  for  about  2.000  families.  Each 
HA  may  apply  for  funding  for  a 
maximum  of  50  units. 

The  amounts  allocated  under  this 
NOFA  will  be  awarded  under  a  national 
competition  based  on  demonstrated 
need  for  such  assistance  and  a  lottery 
for  selection  ft-om  all  approvable 
applications.  The  Family  Unification 
Program  is  exempt  ftom  the  fair  share 
allocation  requirements  of  section 
213(d)  of  the  Housing  and  Community 
Development  Act  of  1974.  and  from  24 


CFR  part  791.  subpart  D,  the  HUD 
regulation  implementing  section  213(d). 

(D)  Family  Unification  Application 
Submission  Requirements 

(1)  Letter  of  Intent  and  Narrative 

All  the  items  in  this  Section  and 
Section  I.(D),  Application  Submission 
Requirements — General,  must  be 
included  in  the  appUcation  submitted  to 
the  HUD  Office.  The  application  must 
include  an  explanation  of  how  the 
application  meets,  or  vwll  meet. 
Threshold  Criteria  1  through  4  in 
Section  III.(E)(2)  below. 

The  application  must  also  include  a 
letter  of  intent  from  the  PCWA  stating 
its  commitment  to  provide  resources 
and  support  for  the  Family  Unification 
Program.  The  PCWA  letter  of  intent 
must  explain: 

(i)  The  method  used  to  identify 
eligible  famihes, 

(ii)  The  process  to  certify  eUgible 
families. 

(iii)  The  PCWA  assistance  to  families 
to  locate  suitable  housing, 

(iv)  The  staff  resources  committed  to 
the  program,  and 

(v)  PCWA  experience  with  the 
administration  of  similar  programs 
including  cooperation  with  an  HA. 

The  PCWA  serving  the  jurisdiction  of 
the  HA  is  responsible  for  providing  the 
information  for  Threshold  Criterion  4, 
PCWA  Statement  of  Need  for  Family 
Unification  Program,  to  the  HA  for 
submission  with  the  HA  application. 
The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  for  a  Family  Unification  Program. 
This  should  include  a  discussion  of  the 
case-load  of  the  PCWA  and  information 
about  homelessness,  family  violence 
resulting  in  involuntary  displacement, 
number  and  characteristics  of  femihes 
who  are  experiencing  the  placement  of 
children  in  out-of-home  care  as  a  result 
of  inadequate  housing,  and  the  PCWA's 
experience  in  obtaining  housing  through 
HUD  assisted  housing  programs  and 
other  sources  for  famihes  lacking 
adequate  housing.  A  State-wide  PubUc 
Child  Welfare  Agency  must  provide 
information  on  Threshold  Criterion  4, 
PCWA  Statranent  of  Need  for  Family 
Unification  Program,  to  all  HAs  that 
request  data:  otherwise,  HUD  will  not 
consider  apphcations  from  any  HAs 
with  the  State-wide  PCWA  as  a 
participant  in  its  program.  The  HA  must 
state  in  its  cover  letter  to  the  apphcation 
whether  it  will  accept  a  reduction  in  the 
number  of  rental  certificates  and  the 
minimum  number  of  rental  certificates 
it  will  accept  since  the  funding  is 
limited  and  HUD  may  only  have  enough 
funds  to  approve  a  smaller  amount  than 
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tho  number  of  rental  certificates 
requested. 

(2)  Evaluation  Certifications 

The  HA  and  the  PCVVA  in  separate 
certifications  must  state  that  the  HA  and 
Public  Child  Welfare  Agency  agree  to 
cooperate  with  HUD  and  provide 
requested  data  to  the  HUD  office  or 
HUD-approved  contractor  delegated  the 
responsibility  for  the  program 
evaluation.  No  specific ianguage  for  this 
certification  is  prescribed  by  HUD. 

(E)  Family  Unification  Application 
Rating  Process 

(1)  General 

The  HUD  Office  is  responsible  for 
rating  the  applications,  and  HUD 
Headquarters  is  responsible  for  selection 
of  applications  (including  appUcations 
rated  by  the  Native  American  Programs 
Office)  that  will  receive  assistance 
under  the  Family  Unification  Program. 
The  HUD  Office  will  initially  screen  all 
applications  and  determine  any 
technical  deficiencies  based  on  the 
application  submission  requirements. 

Each  application  submitted  in 
response  to  the  NOFA  must  receive,  in 
order  to  be  eligible  for  funding,  at  least 
30  points  for  Threshold  Criterion  1: 
Unmet  Housing  Needs;  at  least  10  points 
for  Threshold  Criterion  2:  Efforts  of  HA 
to  Provide  Area-Wide  Housing 
Opportunities  for  Families;  and  must 
meet  the  requirements  for  Threshold 
Criterion  3:  Coordination  between  HA 
and  Public  Child  Welfare  Agency,  and 
Threshold  Criterion  4:  Public  Child 
Welfare  Agency  Statement  of  Need  for 
Family  Unification  Program. 

(2)  Threshold  Criteria 

(a)  Selection  Criterion  1-  Unmet 
Housing  Needs  (50  points). 

(i)  Description:  This  criterion  assesses 
the  unmet  housing  need  in  the  primary 
area  specified  in  the  HA's  application 
compared  to  the  unmet  housing  need  for 
the  allocation  area.  Unmet  housing  need 
is  defined  as  the  number  of  very  low- 
income  renter  households  with  housing 
problems  based  on  1990  Census,  minus 
the  number  of  Federally-assisted 
housing  units  provided  since  the  1990 
Census. 

In  awarding  points  under  this 
criterion,  HUD  will,  to  the  extent 
practicable,  consider  all  units  provided 
since  the  1990  Census  under  the  Section 
8  Rental  Voucher  and  Certificate 
programs,  any  other  Section  8  programs, 
the  Public  and  Indian  Housing 
programs,  the  Section  202  program,  and 
the  Farmers  Home  Administration's 
Section  515  Rural  Rental  Housing 
program. 
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(ii)  Rating  and  Assessment:  The 
number  of  points  assigned  is  based  on 
the  percentage  of  the  allocation  area's 
unmet  housing  need  that  is  within  the 
HA's  primary  area.  State  or  Regional 
Housing  Agencies  will  receive  points 
based  on  the  areas  they  intend  to  serve 
with  this  allocation,  e.g..  the  entire 
allocation  area  or  the  localities  within 
the  allocation  area  specified  in  the 
appHcation.  The  HUD  Office  will  assign 
one  of  the  following  point  totals: 

•  50  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  greater  than  50 
percent  of  the  allocation  area's  unmet 
need. 

•  45  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  50  percent  but  greater  than  40 
percent  of  the  allocation  area's  unmet 
need. 

•  40  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  40  percent  but  greater  than  30 
percent  of  the  allocation  area's  unmet 
need. 

•  35  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  30  percent  but  greater  than  20 
percent  of  the  allocation  area's  unmet 
need. 

•  30  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  20  percent  but  greater  than  10 
percent  of  the  allocation  area's  unmet 
need. 

•  25  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  10  percent  but  greater  than  5  of  the 
allocation  area's  unmet  need. 

•  20  points.  If  the  HA's  percentage  of 
unmet  housing  is  equal  to  or  less  than 

5  percent  (but  greater  than  zero)  of  the 
allocation  area's  unmet  need. 

•  0  points.  If  the  HA  has  no  unmet 
housing  need  (zero  percent).  The  HUD 
Office  will  not  consider  for  funding  any 
HA  application  receiving  zero  (0) 
points. 

In  accordance  with  Notice  PIH  91-45. 
the  HUD  Office  will  notify  the  Farmers 
Home  Administration  (FmHA)  of 
applications  it  receives  and  ask  that 
FmHA  provide  advisory  comments 
concerning  the  market  for  additional 
assisted  housing  or  the  possible  impact 
the  proposed  units  may  have  on  FmHA 
projects.  Applications  for  which  FmHA 
has  provided  comments  expressing 
concerns  about  market  need  or  the 
continued  stability  of  existing  FmHA 
projects,  with  which  HUD  agrees,  will 
receive  zero  points  for  this  criterion. 

(b)  Selection  Criterion  2:  Efforts  of  HA 
to  Provide  Area-Wide  Housing 
Opportunities  for  Families  (60  points). 

(i)  Description:  Many  HAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportunities  for 


families.  The  efforts  described  in 
response  to  this  selection  criterion  must 
be  beyond  those  required  by  federal  law 
or  regulation  such  as  the  portability 
provisions  of  the  Section  8  rental 
voucher  and  certificate  programs.  HAs 
in  metropolitan  and  non-metropolitan 
areas  are  eligible  for  points  under  this 
criterion.  The  HUD  Office  will  assign 
points  to  HAs  that  have  established 
cooperative  agreements  with  other  HAs 
or  created  a  consortium  of  HAs  in  order 
to  facihtate  the  transfer  of  families  and 
their  rental  assistance  between  HA 
jurisdictions.  In  addition,  the  HUD 
Office  will  assign  points  to  HAs  that 
have  estabhshed  relationships  with  non- 
profit groups  to  provide  families  with 
additional  counseling,  or  have  directly 
provided  counseling,  to  increase  the 
likelihood  of  a  successful  move  by  the 
famihes  to  areas  that  do  not  have  large 
concentrations  of  poverty. 

(ii)  Rating  and  Assessment:  The  HUD 
Office  will  assign  point  values  for  any 
of  the  following  assessments  for  which 
the  HA  qualifies  and  add  the  points  for 
all  the  assessments  (maximum  of  60 
points)  to  determine  the  total  points  for 
this  Selection  Criterion: 

•  10  points— Assign  10  points  if  the 
HA  documents  that  it  participates  in  an 
area-wide  rental  voucher  and  certificate 
exchange  program  where  all  HAs  absorb 
portable  Section  8  families. 

•  lOpoints— Assign  10  points  if  the 
HA  certifies  that  its  administrative  plan 
does  not  include  a  "residency 
preference"  for  selection  of  families  to 
participate  in  its  rental  voucher  and 
certificate  programs  or  the  HA  certifies 
that  it  will  eUminate  immediately  any 
"residency  preference"  currently  in  its 
administrative  plan. 

•  10  points — Assign  10  points  if  the 
HA  documents  that  it  has  established  a 
contractual  relationship  with  a  non- 
profit agency  or  the  local  governmental 
entity  to  provide  housing  counseling  for 
families  that  want  to  move  to  low- 
poverty  or  non-minority  areas.  The  five 
HAs  approved  for  the  FY  93  Moving  to 
Opportunity  (MTO)  for  Fair  Housing 
Demonstration  and  any  other  HAs  that 
receive  counseling  funds  from  HUD  in 
settlement  of  litigation  involving 
desegregation  may  qualify  for  points 
under  this  assessment,  but  these  HAs 
must  identify  all  activities  undertaken, 
other  than  those  funded  and  required 
under  the  MTO  Demonstration  or  the 
court-ordered  plans,  to  expand  housing 
opportunities. 

•  10  points — Assign  10  points  if  the 
HA  documents  that  it  requested  from 
HUD.  and  HUD  approved,  the  authority 
to  utilize  exceptions  to  the  fair  market 
rent  limitations  as  allowed  under  24 
CFR  882.106(a)(4)  to  allow  families  to 


select  units  in  low-poverty  or  non- 
minority  areas. 

•  10  points— Assign  10  points  if  the 
HA  documents  that  it  participates  with 
other  HAs  in  using  a  metropolitan  wide 
or  combined  waiting  list  for  selecting 
participants  in  the  program. 

•  10  points— Assign  10  points  if  the 
HA  documents  that  it  has  implemented 
other  initiatives  that  have  resuhed  in 
expanding  housing  opportunities  in 
areas  that  do  not  have  undue 
concentrations  of  poverty  or  minority 
families. 

(c)  Threshold  Criterion  3: 
Coordination  Between  HA  and  Public 
Child  Welfare  Agency  to  Identify  and 
Assist  Eligible  Families. 

The  application  must  describe  the 
method  that  the  HA  and  the  public 
child  welfare  agency  will  use  to  identify 
and  assist  Family  Unification  eligible 
families.  The  application  must  include 
a  letter  of  intent  from  the  PQVA  stating 
its  commitment  to  provide  resources 
and  support  for  the  program.  The  PCIVA 
letter  of  intent  and  other  information 
must  be  comprehensive  and  must 
include  an  explanation  of  the  method 
used  to  identify  eligible  families,  of  the 
PCWA's  certification  process  for 
determining  Family  Unification  eligible 
families,  of  the  responsibilities  of  each 
agency,  of  the  PCWA  assistance 
provided  to  families  in  locating  housing 
units,  of  the  PCWA  staff  resources 
committed  to  the  program,  of  the  past 
PCWA  experience  administering  a 
similar  program,  and  of  the  PCWA/HA 
cooperation  in  administering  a  similar 
program. 

-(a)  Threshold  Criterion  4:  Public 
Child  Welfare  Agency  Statement  of 
Need  for  Family  Unification  Program. 

The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  for  a  program  providing  assistance 
to  families  for  whom  lack  of  adequate 
housing  is  a  primary  factor  in  the 
placement  of  the  family's  children  in 
out-of-home  care,  or  in  the  delay  of 
discharge  of  the  children  to  the  family 
from  out-of-home  care  in  the  area  to  be 
served,  as  evidenced  by  the  caseload  of 
the  public  child  welfare  agency.  The 
PCWA  must  adequately  demonstrate 
that  there  is  a  need  in  the  HA's 
jurisdiction  for  the  Family  Unification 
program  which  is  not  being  met  through 
existing  programs.  The  narrative  must 
include  specific  information  relevant  to 
the  area  to  be  served,  about 
homelessness.  family  violence  resulting 
in  involuntarj'  displacement,  number 
and  characteristics  of  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  or  the  delayed 
discharge  of  children  from  out-of-home 
care  as  the  resuU  of  inadequate  housing, 


and  the  PCWA's  past  experience  in 
obtaining  housing  through  HUD  assisted 
programs  and  other  sources  for  families 
tacking  adequate  housing. 

(F)  Corrections  to  Deficient  Family 
Unification  AppUcations 

(1)  Acceptable  Applications 
See  Section  I.(G)(1)  of  this  NOFA. 

(2)  Unacceptable  Applications 
See  Section  I.(G)(2)  of  this  NOFA. 

(G)  Family  Unification  Application 
Selection  Process 

After  the  HUD  Office  has  screened  HA 
applications  and  disapproved  any 
applications  unacceptable  for  further 
processing  (See  SecUon  I.(G)(2)  of  this 
NOFA).  the  HUD  Office  will  review  and 
rate  all  approvable  applications, 
utilizing  the  Threshold  Criteria  and  the 
point  assignments  listed  in  this  NOFA. 
Each  HUD  Office  will  send  to  HUD 
Headquarters  the  following  information 
on  each  application  that  passes  the 
Threshold  Criteria: 

(1)  Name  and  address  of  the  HA; 

(2)  Name  and  address  of  the  Public 
Child  Welfare  Agencv; 

(3)  State  Office.  Area  Office,  or  Native 
American  Programs  Office  contact 
person  and  telephone  number. 

(4)  The  number  of  rental  certificates 
in  the  HA  appHcation  and  minimum 
number  of  rental  certificates  specified  in 
the  HA  application  and  the 
corresponding  budget  authority 
acceptable  to  the  HA;  and 

(5)  A  completed  fund  reservation 
worksheet  for  the  number  of  rental 
certificates  requested  in  the  application. 

All  Field  Offices  of  Native  American 
Programs  also  must  send  to 
Headquarters  Office  of  Native  American 
Programs  the  information  listed  in 
Section  III.(G)  (l)-(5)  for  each  IHA 
application  that  passes  the  threshold 
criteria. 

Headquarters  will  select  eligible  HAs 
to  be  funded  based  on  a  lottery.  All  HAs 
identified  by  the  HUD  Offir-sas 
meeting  the  Threshold  Criteria 
identified  in  the  NOFA  will  be  eligible 
for  the  lottery  selection  process.  As  HAs 
are  selected,  the  costs  of  funding  the 
applications  will  be  counted  against  the 
total  funds  available  for  the  Family 
Unification  program.  In  order  to  achieve 
geographic  diversity.  HUD  Headquarters 
will  limit  the  number  of  applications 
selected  for  funding  under  the  lottery 
for  any  State  to  ten  percent  of  the  budget 
authority  made  available  under  this 
NOFA.  ■ 

AppUcations  will  be  funded  in  full  for 
the  number  of  rental  certificates 
requested  by  the  HA  in  accordance  with 


the  NOFA.  However,  when  remaining 
rental  certificate  funds  are  insufficient 
to  fund  the  last  HA  application  in  full, 
HUD  Headquarters  may  fund  that 
application  to  the  extent  of  the  handing 
available  and  the  applicant's 
willingness  to  accept  a  reduced  number 
of  rental  certificates.  AppHcants  that  do 
not  wish  to  have  the  size  of  their 
programs  reduced  may  indicate  in  their 
applications  that  they  do  not  wish  to  be 
considered  for  a  reduced  award  of 
funds.  HUD  Headquarters  will  skip  over 
these  applicants  if  assigning  the 
remaining  funding  would  result  in  a 
reduced  funding  level. 

IV.  Family  Self-Sufficiency  (FSS) 
Service  Coordinators 

(A)  FSS  Service  Coordinators 
Applications  Deadline  Date 

The  deadhne  date  for  the  Family  Self- 
Sufficiency  (FSS)  Ser\ice  Coordinators 
subprogram  is  listed  in  Section  I.(B)  of 
the  NOFA. 

IB)  Purpose  and  Substantive  Description 
of  Funding  for  FSS  Sen-ice  Coordinators 

The  FY  1995  HUD  Appropriations  Act 
(Pub.  L.  103-327  approved  September 
28,  1994)  makes  available 
administrative  fees  under  section  23(h) 
of  the  U.S.  Housing  Act  of  1937  for  the 
Section  8  FSS  program.  Section  23(h) 
establishes  a  fee  for  the  costs  incurred 
in  administering  the  Section  8  FSS 
program  and  requires  the  Secretary  to 
revise  the  fee  upon  submission  bv  the 
General  Accounting  Office  (GAO)  of  a 
report  determining  the  additional  costs 
to  HAs  under  FSS  programs.  In  April 
1992.  the  GAO  issued  its  report; 
however,  the  report  indicated  that  it  vv,-}s 
premature  to  make  a  recommendation 
for  changes  in  the  fee.  As  a  result,  the 
Department  determined  to  make  a 
sufficient  fee  available  under  this 
NOFA.  to  enable  the  smaller  HAs  (i.e.. 
those  with  programs  of  less  than  1,500 
total  rental  vouchers  and  certificates) 
with  required  FSS  programs  of  at  least 
25  slots,  to  hire  up  to  one  FSS  program 
coordinator  for  one  year  at  a  reasonable 
cost,  as  determined  by  the  HA  and  HUD. 
based  on  salaries  for  similar  positions  in 
the  locality. 

(1)  Eligible  Activity 

Funds  are  available  under  this  N'OF.A 
to  employ  or  otherwise  retain  the 
services  of  up  to  one  FSS  program 
coordinator  for  one  year.  A  part-time 
FSS  program  coordinator  may  be 
retained  where  appropriate.  Under  the 
FSS  program,  HAs  are  required  to  use 
Section  8  rental  assistance  together  with 
public  and  private  resources  to  provide 
supportive  senices  to  enable 
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participating  families  to  achieve 
economic  independence  and  self- 
sufficiency.  Effective  delivery  of 
supportive  services  is  a  critical  element 
in  a  successful  program. 

(a)  Program  Cioordinator  Role. 

HAs  administering  the  FSS  program 
use  program  coordinating  committees 
(PCCs)  to  assist  them  to  secure  resources 
for  and  implement  the  FSS  program. 
The  program  coordinating  committee  is 
made  up  of  representatives  of  local 
government,  job  training  and 
employment  agencies,  local  welfare 
agencies,  educational  institutions,  child 
care  providers,  nonprofit  service 
providers,  and  businesses. 

An  FSS  program  coordinator  works 
with  the  PCC,  and  with  local  service 
providers  to  assure  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency.  The  FSS  program 
coordinator  may  ensure,  through  case 
management,  that  the  services  included 
in  participants'  contracts  of 
participation  are  provided  on  a  regular, 
ongoing  and  satisfactory  basis,  and  that 
participants  are  fulfilling  their 
responsibilities  under  the  contracts. 

(b)  Staffing  Guidelines. 

Under  normal  circumstances,  a  full- 
time  FSS  program  coordinator  should  be 
able  to  serve  approximately  50  FSS 
participants,  depending  on  the 
coordinator's  case  management 
functions. 

(c)  Eligibility  of  HAs. 

All  HAs  funded  under  the  FY  94 
NOFA  that  wish  to  obtain  funding  for 
another  year  do  not  need  to  re-apply. 
HUD  will  automatically  fund  the  FY  94 
recipients  at  103  percent  of  the  FY  94 
amount  unless  the  HA  submits  a  new 
application  or  notifies  HUD  not  to  fund 
the  HA  for  an  FSS  Service  Coordinator. 
All  HAs  which  did  not  receive  FSS 
coordinator  funding  in  FY  94  and  that 
currently  administer  a  rental  voucher 
and  certificate  program  of  less  than 
1.500  total  rental  vouchers  and 
certificates  and  that  received  FY  1992 
FSS  incentive  award  funding,  or  FY 
1993  and  later  rental  voucher  or 
certificate  funding  (other  than  renewal 
funding],  and  as  a  result  are  required  to 
administer  an  FSS  program  of  at  least  25 
FSS  slots  are  eligible  to  apply.  HAs  with 
less  than  1,500  total  rental  vouchers  and 
certificates  and  with  FSS  programs  of 
fewer  than  25  slots  may  also  apply,  if 
they  apply  jointly  with  one  or  more 
other  eligible  HAs  so  that  between  or 
among  the  HAs  they  administer  at  least 
25  FSS  slots.  If  eligible  applicants  apply 
jointly,  their  combined  total  program 
size  may  exceed  1,500  total  rental 
vouchers  and  certificates,  but  the 
$40,000  maximum  amount  that  may  be 


requested  still  applies.  Joint  applicants 
must  specify  a  lead  coapplicant  which 
will  receive  and  administer  the  FSS 
program  coordinator  funding.  A  state  or 
regional  (i.e.,  multi-county  jurisdiction) 
HA  that  administers  a  program  of  more 
than  1,500  rental  vouchers  and 
certificates  may  apply  if  it  is  required  to 
administer  an  FSS  progr-ui  of  fewer 
than  1,500  FSS  slots. 

HUD  has  limited  eligibility  under  this 
NOFA  to  HAs  with  less  than  1.500  total 
Section  8  rental  vouchers  and 
certificates  and  to  state  and  multi- 
county  regional  HAs  that  are  required  to 
administer  FSS  programs  of  at  least  25 
but  fewer  than  1,500  FSS  slots,  because 
the  $17.3  million  appropriated  for  FSS 
program  coordinators  is  insufficient  to 
fund  all  HAs  administering  FSS 
programs.  HUD  determined  that  HAs 
administering  large  Section  8  programs 
are  more  likely  than  smaller  HAs  to 
have  access  to  other  resources  for  FSS 
program  administration.  State  HAs 
indicated  an  interest  in  FY  94  in 
submitting  applications  for  funding 
under  the  FSS  Service  Coordinators 
NOFA  regardless  of  the  600  total 
program  size  limitation  in  FY  94.  In 
response.  HUD  has  decided  to  allow  a 
state  or  multi-county  regional  HA  that 
administers  an  FSS  program  in  more 
than  one  location  to  submit  an 
application  if  the  state  or  multi-county 
regional  HA  is  required  to  administer  an 
FSS  program  of  at  least  25  but  fewer 
than  1,500  FSS  slots. 

HUD  is  requiring  that  applicants 
under  this  NOFA  administer  FSS 
programs  of  at  least  25  FSS  slots  (based 
on  FY  1992  FSS  incentive  award 
funding  or  FY  1993  and  later  rental 
voucher  and  certificate  funding  (other 
than  renewal  funding))  to  ensure  that 
the  limited  program  coordinator  funds 
are  used  in  a  cost-effective  manner.  The 
Department  expects  that  KSS  programs 
of  less  than  25  FSS  slots  can  be 
managed  within  HA  resources. 

(2)  Eligible  Applicants  With  HUD 
Approved  Exceptions  to  Mandatory 
Minimum  Size 

If  HUD  has  approved  either  a  full  or 
partial  exception  to  implementing  an 
FSS  program  of  the  mandatory 
minimum  size  for  an  eligible  applicant 
with  less  than  1,500  rental  vouchers  and 
certificates,  solely  because  of  a  lack  of 
funds  for  reasonable  administrative 
costs,  the  approval  of  the  exception  is 
hereby  automatically  rescinded,  since 
funding  for  an  FSS  program  coordinator 
is  now  available  under  this  NOFA. 


(C)  FSS  Service  Coordinators  Allocation 
Amounts 

For  FY  1995,  the  HUD  Appropriations 
Act  made  $17.3  million  available  for  HA 
administrative  fees  for  Section  8  FSS 
Service  Coordinators.  Of  this  amount, 
up  to  $8.7  million  will  be  provided  to 
those  HAs  that  received  FY  94  funds  in 
response  to  the  NOFA  published  on 
August  29, 1994.  This  is  the  second 
fiscal  year  of  funding  for  FSS  Service 
Coordinators.  All  HAs  that  received 
funding  for  FSS  Service  Coordinators 
funding  under  the  FY  94  NOFA  will 
receive  103  percent  of  the  amount 
awarded  under  the  FY  94  NOFA 
without  submitting  a  new  application  in 
response  to  this  NOFA,  unless  the  HA 
notifies  the  HUD  Office  that  it  does  not 
want  additional  funding.  Any 
previously  funded  HA  has  the  flexibility 
to  submit  a  new  application  in  response 
to  this  NOFA  in  order  to  change  the 
funded  amount  up  to  the  maximums 
established  in  this  NOFA.  Any  other  HA 
with  less  than  1,500  total  rental 
vouchers  and  certificates  may  submit  an 
application  for  initial  funding  under 
this  subprogram. 

An  eligible  HA  may  apply  for  a 
maximum  of  $40,000  to  support  up  to 
one  FSS  program  coordinator  for  one 
year.  An  eligible  state  HA  or  multi- 
county  regional  HA  may  apply  for  a 
maximum  of  $40,000.  HUD  may  fund 
applications  at  less  than  the  requested 
amount,  based  on  the  HUD  Office 
application  review. 

(D)  FSS  Service  Coordinators 
Application  Submission  Requirements 

Each  application  for  funding  under 
this  NOFA  must  contain  the  following 
items: 

(1)  Request  for  FSS  Service  Coordinator 
Funds 

All  applications  must  contain  the 
following  information  stated  in  a  letter 
from  the  Executive  Director  of  the  HA 
to  the  Director  of  the  Office  of  Public 
Housing  in  the  local  HUD  Office  or  to 
the  Administrator  of  the  Native 
American  Programs  Office  (see  sample 
letter  format.  Attachment  6A): 

(a)  The  total  number  of  currently 
enrolled  FSS  families. 

(b)  The  total  number  of  required  FSS 
slots  {based  on  FY  1992  incentive  award 
funding  and  FY  1993  and  later  rental 
voucher  and  certificate  funding) 

(c)  The  annual  salary  proposed  for  the 
FSS  program  coordinator,  plus  any 
fringe  benefits.  Do  not  include  costs  of 
training,  transportation,  clerical 
support,  equipment,  supplies,  or  other 
administrative  costs  or  overhead.  The 
service  coordinator  salary  should  be  set 
as  follows: 


(i)  Determine  the  salary  level,  taking 
into  consideration  salaries  for 
comparable  jobs,  modified  by  the  hours 
worked. 

(ii)  Set  the  annual  salary,  including 
any  fringe  benefits  that  pertain  to  the 
job. 

(d)  Evidence  that  demonstrates  salary 
comparability  with  similar  positions  in 
the  local  jurisdiction. 

(e)  Joint  applicants  must  indicate 
which  HA  will  be  the  lead  applicant 
and  will  receive  and  administer  the  FSS 
program  coordinator  funding. 

(2)  Required  Certification  Form 

The  HA  must  submit  the  Certification 
Regarding  Fair  Housing  and  Equal 
Opportunity  included  as  Attachment  6B 
to  this  NOFA. 

(E)  Corrections  to  Deficient  FSS  Service 
Coordinators  Applications 

(1)  Acceptable  Applications 

See  Section  I.(G)(1)  of  this  NOFA. 

(2)  Unacceptable  Applications 

See  Section  I.(G)(2)  of  this  NOFA. 

(F)  Application  Selection  Process  for 
FSS  Seri'ice  Coordinators 

The  funds  available  under  this 
subprogram  are  not  being  awarded  on  a 
competitive  basis.  The  Department 
anticipates  that  there  may  be  sufficient 
funds  available  under  the  NOFA  to  fund 
all  applications  that  meet  the  NOFA 
requirements.  Applications  will  be 
reviewed  by  the  HUD  Office  to 
determine  whether  or  not  they  are 
technically  adequate  based  on  the 
NOFA  requirements. 

Upon  completion  of  the  HUD  Office 
review,  a  list  of  all  technically  adequate 
applications,  each  applicant's  total 
program  size  and  FSS  program  size,  and 
the  amount  approved  for  each  applicant 
will  be  foi-warded  by  the  HUD  Office  to 
the  Rental  Assistance  Division  in  HUD 
Headquarters  which  will  then  allocate 
the  available  funding  among  approvable 
applications.  All  technically  adequate 
applications  will  be  funded  to  the  extent 
funds  are  available.  If  HUD  receives 
applications  for  funding  greater  than  the 
amount  made  available  under  this 
NOFA,  HUD  will  fund  applications 
from  the  smallest  HAs  first  (i.e.,  those 
HAs  with  the  smallest  combined  rental 
voucher  and  certificate  programs,  or,  in 
the  case  of  state  and  multi-county 
regional  HAs,  smallest  FSS  program 
size)  and  will  not  fund  applications 
from  the  larger  HA  applicants.  The  size 
of  a  State  or  multi-county  regional  HA's 
program  will  be  determined  based  on 
the  number  of  FSS  slots  it  plans  to 
administer  with  the  funds  for  the  FSS 
Coordinator. 
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V,  Section  8  Counseling 

(A)  Application  Due  Date  for  Section  8 
Counseling 

Applications  for  Section  8  Counseling 
are  to  be  submitted  directly  to  HUD 
Headquarters  at  the  following  address: 
Mr.  Laurence  Pearl,  Office  of  Program 
Standards  and  Evaluation,  Fair  Housing 
and  Equal  Opportunity,  Room  5226,  451 
Seventh  Street.  SVV,  Washington,  DC 
20410.  The  deadline  date  for 
applications  for  the  subprogram  for 
Section  8  Counseling  is  listed  in  Section 
I.(B)oftheNOFA. 

(Bl  Purpose  and  Substantive  Description 
of  Section  8  Counseling 

(1)  General 

This  NOFA  announces  the  availability 
of  approximately  $150  million  for  HA 
administrative  fees  for  Section  8 
Counseling  to  facilitate  a  wide  range  of 
housing  options  for  rental  voucher  and 
certificate  holders  and  program 
participants.  HUD  has  determined  that 
families  assisted  under  the  Section  8 
program  frequently  have  a  lack  of 
knowledge  of  the  rental  market  and  this 
has  limited  the  housing  options  of  these 
families.  HUD  has  decided  to  set-aside 
a  portion  of  the  FY  95  Section  8  funding 
(See  Attachment  5)  for  administrative 
fees  for  housing  agencies  (HAs)  to 
establish  counseling  services  programs 
to  assist  families  in  expanding  housing 
opportunities  for  families.  The  set-aside 
is  designed  to  provide  eligible  families 
with  information  about  a  wide  range  of 
housing  options  in  neighborhoods 
throughout  a  metropolitan  area  so  that 
the  families  may  make  informed 
decisions  about  the  selection  of  housing 
units.  This  goal  will  be  accomplished  by 
a  combination  of  intensive  counseling 
and  outreach  to  landlords  Each  HA 
funded  under  this  NOFA  for  Section  8 
Counseling  must  use  the  counseling 
funds  only  for  those  families  eligible 
under  this  NOFA  and  may  not  counsel 
families  for  which  the  HA  is  funded 
fi-om  other  sources,  e.g.,  funds  provided 
by  HUD  to  assist  and  to  counsel  families 
benefiting  from  the  settlement  of 
litigation  or  involving  desegregation. 

(2)  Housing  Agency/Non-Profit 
Organization  Partnership 

The  HA  identified  on  Attachment  5  is 
designated  as  the  lead  HA  for  the 
metropolitan  area  for  which  funds  are 
allocated.  The  lead  HA  must  form  a 
partnership  with  other  HAs  within  the 
metropolitan  area  that  have  a  high 
proportion  of  families  living  in  poverty 
concentrated  census  tracts  and  with  a 
non-profit  organization  (NPO)  in  order 
to  undertake  the  housing  counseling 


services  on  a  metropolitan-wide  basis 
unless  the  HAs  believe  they  can  perform 
the  housing  counseling.  The  lead  HA 
will  submit  an  application  to  HUD  on 
behalf  of  all  the  HAs  participating  in  the 
Section  8  Counseling  provided  by  the 
NPO  or  in  some  cases  the  HAs  arid,  the 
lead  HA  will  be  responsible  for 
budgeting  and  financial  management 
activities.  HUD  will  allow  HAs  to 
undertake  the  housing  counseling 
services  without  an  NPO  only  if  the  HA 
can  demonstrate  in  its  application  that 
the  HA  has  the  capability  and  the 
experience  to  perform  the  required 
services  on  a  metropolitan-wide  basis. 
HUD  will  not  consider  requests  for  "pro- 
approval"  of  HA  capability  and 
experience  to  perform  these  services 
under  this  set-aside.  An  HA  without 
sufficient  capability  and  experience  that 
submits  an  application  without  an  NPO 
must  modify  its  application  (i.e.,  add  an 
NPO)  during  the  30  calendar  day 
correction  period  or  the  HA  will"  not  be 
funded  under  this  set-aside. 

(3)  Housing  Counseling  Services 

The  housing  counseling  services  «o  be 
provided  must  be  consistent  with 
current  program  rules  and,  at  a 
minimum,  must  include  the  services 
identified  below;  however,  it  is  not 
necessary  that  each  of  these  services  be 
provided  to  every  family: 

(i)  Outreach  to  private  landlords  in 
low-poverty  neighborhoods  (i.e., 
neighborhoods  where  the  concentration 
of  families  at  or  below  the  poverty  is 
less  than  10  percent)  throughout  the 
metropolitan  area,  and  counseling  and 
referral  services  for  eligible  families 
consistent  with  a  policy  of  avoiding 
unduly  concentrating  assisted  families 
in  a  particular  neighborhood; 

(ii)  Review  eligible  families  for  credit, 
housekeeping  and  criminal  backgrounds 
to  ensure  suitability  for  counseUng 
services; 

(iii)  Conduct  home  visits  and  escort 
families  to  potential  units  selected  by 
the  families; 

(iv)  Assist  families  in  negotiating  rert 
incentives  and  inducements  from 
landlords  during  housing  search; 

(v)  Coordinate  support  services  and 
provide  counseling  on  opportunities  for 
educational,  child  care,  medical  care 
and  employment  after  families  move  to 
new  units; 

(vi)  Monitor  activities  for  compliance 
with  fair  housing  laws;  and, 

(vii)  Monitor  rents  in  low  poverty 
neighborhoods  and  compare  with  the 
Section  8  fair  market  rents  (FMRs)  every 
six  months  to  determine  the  impact  of 
the  FMRs  on  the  range  of  housing 
opportunities  on  families. 
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HUD  encourages  HAs  to  undertake 
additional  housing  counseling  activities 
that  have  the  potential  of  expanding 
housing  opportunities  for  eligible 
families.  HUD  will  provide  funds,  in 
excess  of  the  amount  listed  in 
Attachment  5.  from  the  $10  million  set- 
aside  retainec  for  this  purpose  to  lead 
HAs  contingent  upon  documentation  of 
satisfactory  performance  based  on 
application  and  administrative 
guidance,  and  review  and  approval  by 
HUD,  that  propose  innovative  housing 
counseling  services.  HUD  will 
determine  the  amount  of  additional 
funds  based  on  the  proposed  services  to 
be  provided. 

(4)  Eligible  Families 

A  family  is  eligible  to  receive  housing 
counseling  serv  ices  under  this  set-aside 
if  the  family  is  a  current  participant  in 
the  rental  voucher  or  certificate 
programs  or  if  the  family  has  received 
a  rental  voucher  or  certificate  from  the 
HA  to  search  for  a  unit.  A  family  is  also 
eligible  if  it  receives  rental  assistance 
under  the  subprograms  of  this  NOFA  for 
Persons  with  HIV/AIDS.  Mainstream 
Housing,  and  Homeless  Families. 

An  HA  must  provide  housing 
counseling  services  to  eligible  families, 
that  are  ciurent  participants  or  if  the 
family  has  received  a  rental  voucher  or 
rental  certificate  from  the  HA  to  search 
for  a  unit,  in  the  order  set  forth  below: 

(a)  Families  that  currently  receive 
income  from  work; 

(b)  Families  that  currently  are  work- 
ready,  i.e.,  enrolled  in  an  education  or 
job  training  program;  and  then, 

(c)  All  other  eUgible  families.  The 
other  eligible  families  may  be  ranked  at 
the  HA's  discretion  to  meet  the  HA's 
goals  for  policies  established  by  the  HA 
in  its  administrative  plan. 

(5)  Program  Record  Keeping 
Requirements 

In  addition  to  the  normal 
documentation  required  for  the  Section 
8  program,  each  HA  must  maintain 
separate  records  for  this  set-aside  as 
follows: 

(a)  the  amount  of  time  that  staff 
devote  to  Section  8  counseling 
activities; 

(b)  a  general  description  of  the 
amount  of  landlord  outreach  effort  for 
the  set-aside  to  include  the  names  and 
addresses  of  landlords  contacted;  the 
types  of  units  under  their  control  or 
management;  whether  the  landlord  has 
accepted  Section  8  previously,  and  the 
outcome  of  the  outreach  effort; 

(c)  the  average  costs  of  the  housing 
counseling  services  per  counseled 
family; 


(d)  periodic  surveys  to  measure  the 
satisfaction  of  counseled  families 
(customer  satisfaction  form  to  be 
provided  by  HUD); 

(e)  a  summary  of  the  racial,  ethnic  and 
income  composition  of  families 
counseled  under  the  set-aside  and 
correlated  with  the  number  and  location 
of  units  shown  to  each  family  and  the 
neighborhood  in  which  the  family 
successfully  leases  a  unit; 

(0  information  on  the  employment  or 
educational  training  status  of  families  at 
the  time  of  counseling  and  any 
problems  encountered; 

(g)  a  record  of  all  housing  referrals  to 
landlords  and  the  results  of  these 
referrals;  and 

(h)  periodic  surveys  to  measure  the 
satisfaction  of  landlords  participating  in 
this  program  for  families  that  received 
housing  counseling  services  (landlord 
satisfaction  forms  to  be  provided  by 
HUD). 

Each  HA  must  maintain  its  records  to 
show  that  NPO,  or  in  some  cases  the 
HA,  counselled  only  those  families 
eligible  for  these  services. 

(C)  Allocation  Amounts  for  Section  8 
Counseling 

The  availability  of  HA  administrative 
fees  is  based  on  a  formula  allocation  and 
is  not  a  competition  for  funding.  Each 
lead  HA  must  submit  an  approvable 
application  that  identifies  all  the  HAs 
participating  in  the  Section  8 
Counseling  program  to  receive  the 
administrative  fee  funding  identified  in 
Attachment  5.  The  award  of  Section  8 
Counseling  funds  is  contingent  upon 
documentation  of  satisfactory 
performance  based  on  application  and 
administrative  guidance,  and  review 
and  approval  by  HUD. 

Section  8  Counseling  funds  of  $115 
million  have  been  allocated  to  the 
metropolitan  areas  with  the  highest 
concentrations  of  persons  living  in 
poverty-concentrated  census  tracts,  i.e., 
census  tracts  where  30  percent  or  more 
of  the  persons  live  below  the  poverty 
level  according  to  the  1990  census. 

HUD  allocated  the  $115  million 
Section  8  Counseling  funds  to  the 
metropolitan  areas  using  the  Fair  Share 
factors.  The  remaining  $10  million  will 
be  awarded  to  eligible  HAs,  i.e.,  only 
those  HAs  listed  on  Attachment  5,  as 
bonus  funding  to  supplement  the 
funding  for  those  HAs  and  NPOs  that 
have  demonstrated  successes  in 
operating  counseling  programs  of  this 
type  and  that  intend  to  undertake 
counseling  with  unique  features  such  as 
innovative  methods  of  counseling, 
metropolitan-wide  housing  search 
assistance,  and  other  varied 
combinations  of  services.  HUD 


encourages  HAs  to  propose  unique 
methods  for  increasing  the  housing 
opportunities  for  Section  8  rental 
voucher  and  certificate  holders  and 
participant  families. 

(D)  Application  Submission 
Requirements  for  Section  8  Counseling 

Each  lead  HA  must  submit  the  items 
identified  in  Section  I.(D)  of  the  NOFA. 
Application  Submission  Requirements  - 
General,  and  this  section  of  the  NOFA 
for  Section  8  Counseling. 

(1)  HA  AppHcation 

Each  HA  listed  in  Attachment  5  to 
this  NOFA  may  submit  an  application 
for  Section  8  Counseling  as  the  lead  HA 
for  the  metropolitan  area.  All  other  HAs 
intending  to  participate  in  the  Section  8 
Counseling  program  must  be  identified 
and  must  submit  a  letter  of  support  for 
the  lead  HA's  application. 

(2)  Counseling  Services 

The  application  must  describe  the 
HA's  proposed  counseling  program  over 
the  five-year  ACC  term  and  must 
include  a  complete,  specific  statement 
outlining  the  proposed  methods  of 
housing  coimseling,  landlord 
recruitment  and  data  collection.  HAs 
must  describe  the  methods  proposed  to 
provide  housing  counseling  services 
that  increase  housing  opportunities  for 
rental  voucher  and  certificate  holders 
and  participant  families  beyond  those 
normally  provided  under  the  Section  8 
program.  HAs  should  also  identify  goals 
for  the  housing  counseling  services, 
including  those  performed  by  an  NPO 
subcontractor,  against  which  their 
success  may  be  measured. 

The  application  must  include 
information  concerning  the  site  at 
which  the  housing  counseling  will  be 
conducted.  An  HA  may  provide  iha 
housing  counseling  services  through  a 
subcontract  with  an  NPO  to  perform 
these  functions  on  its  behalf  or,  under 
certain  circumstances,  provide  the 
services  itself.  Counseling  services 
provided  either  by  the  HA  or  by  a  non- 
profit organization  (NPO)  must  contain, 
at  a  minimum,  the  services  described  in 
Section  V.(B){3)  of  this  NOFA. 

Any  HA  that  proposes  to  undertake 
housing  counseling  services  in  excess  of 
those  required  under  this  set-aside  must 
separately  identify  the  additional 
activities  and  additional  funds 
requested  for  the  innovative  services  as 
well  as  the  proposed  cost  of  the 
additional  services  during  the  five-year 
ACC  term.  HUD  has  not  established  a 
maximum  amount  per  HA  to  be 
provided  from  the  $10  million  of  the 
funding  for  this  set-aside  that  has  been 
retained  for  innovative  services. 


'3)  Counseling  Subcontractor 

The  HA  must  submit  a  letter  from  the 
NPO  with  which  it  intends  to 
subcontract  with  its  application  that 
describes  the  services,  unless  the  HA 
decides  to  undertake  the  counseling 
services  itself  The  letter  from  the  NPO 
must  explain  in  detail  the  services  to  be 
performed  on  behalf  of  the  HA  and  the 
experience  or  qualifications  of  the 
subcontractor  to  perform  the  services. 
The  NPO  letter  wdll  explain  the  timing 
and  method  of  payment  from  the  HA.  In 
order  for  HUD  to  evaluate  the  cost  of  the 
proposed  services,  the  HA  and  the  NPO 
subcontractor  must  include  information 
on  the  indirect  cost  arrangement  to  be 
established  between  the  HA  and  the 
NPO.  The  NPO  must  submit 
documentation  as  a  part  of  the 
application  that  verifies  the  501(c)(3) 
(IRS  Code)  status  of  the  NPO  and  its 
legal  authority  to  operate  throughout  the 
metropolitan  area.  If  the  HA  intends  to 
perform  the  counseling  services  itself, 
the  HA  must  provide  the  details  of  its 
capability  to  undertake  the  proposed 
counseling  as  required  by  section 
V.(D)(2)  of  this  NOFA. 

(4)  Eligible  Families 

The  application  must  describe  the 
order  of  priorities  for  families  to  receive 
counseling  services.  Section  V.(B){4)  of 
this  NOFA  establishes  the  first  order  of 
priorities  of  families  to  receive 
counseling.  HAs  have  the  discretion  to 
establish  preferences  within  the  order  of 
priorities  and  add  priorities  to  the  end 
of  the  list  identified  by  HUD.  The 
application  must  also  include  the 
number  of  Section  8  rental  voucher  and 
certificate  holders  as  well  as  current 
Section  8  participants  that  are 
anticipated  to  be  eligible  for  housing 
counseling  under  this  set-aside  and  the 
subprograms  of  this  NOFA  for  Persons 
with  HIV/AIDS,  Mainstream  Housing, 
and  Homeless  Families. 

(5)  Management  and  Staffing  Plans  and 
Budget 

The  HA  must  submit  a  management 
plan,  staffing  plan  and  complete  a  five- 
year  budget  for  the  housing  counseling 
program  that,  at  a  minimum  meets  the 
requirements  of  Section  V.(B)(3)  of  this 
NOFA.  The  staffing  plan  should  include 
a  brief  resume  of  eadi  principal  of  the 
NPO  and  a  list  of  its  Board  of  Directors 
or  other  governing  body. 

If  the  HA  proposes  services  beyond 
those  required  in  Section  V.(B)(3)  of  this 
NOFA,  the  application  must  include  a 
separate  and  comprehensive,  five-year 
budget  that  reflects  all  minimum  and 
extra  services  to  be  provided.  This 
budget  is  not  in  lieu  of,  but  is  in 
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addition  to.  the  budget  for  the  minimum 
services. 

(6)  Application  Revisions  After 
Submission  to  HUD 

HUD  will  provide  the  applicant  an 
opportunity  to  revise  its  application 
after  submission  to  HUD  in  response  to 
specific  written  comments  from  HUD. 
The  HA  will  have  a  thirty  calendar  day 
period  from  the  date  of  HUD's  letter  to 
satisfy  all  issues  with  HUD.  Apphcants 
will  be  allowed  to  respond  to  HUD 
comments  more  than  once  during  the 
thirty  day  correction  period  so  long  as 
the  negotiations  are  completed  by  the 
thirty  calendar  day  deadline. 

(E)  Corrections  to  Deficient  Applications 
for  Section  8  Counseling 

(1)  Acceptable  Applications 

See  Section  V.(D)(6)  of  this  NOFA  for 
the  applicable  provisions. 

(2)  Unacceptable  Applications 

The  14  calendar  day  technical 
correction  period  does  not  apply  to  this 
NOFA.  See  Section  VIII.(D)(6)  of  this 
NOFA  for  the  applicable  provisions. 

(F)  Application  Selection  Process  for 
Section  8  Counseling 

(1)  General 

The  funds  available  under  this  NOFA 
are  being  awarded  on  a  formula  basis  as 
listed  in  Attachment  5  of  the  NOFA.  An 
HA  must  submit  an  application  to 
receive  the  Section  8  counseling  funds. 
Applications  will  be  reviewed  by  HUD 
Headquarters  to  determine  whether  or 
not  they  are  technically  adequate  and 
responsive  to  the  application 
submission  criteria  based  on  the  NOFA 
requirements.  An  application  must 
receive  a  minimum  score  of  40  points 
under  the  threshold  criteria  shown 
below  in  order  to  be  approvable  for 
funding.  To  expedite  the  review  of 
apphcations  and  the  award  of  funds 
under  this  subprogram.  HUD 
Headquarters  may  initiate  its  review  of 
any  application  received  prior  to  the 
deadline  estabfished  for  submission. 

HUD  will  allocate  the  available 
funding  to  the  HAs  identified  in 
technically  adequate  and  responsive 
applications.  If  HUD  receives 
applications  for  funding  less  than  the 
amount  made  available  for  an  area 
under  this  NOFA.  due  to  failure  of  an 
applicant  to  apply  or  due  to  technically 
inadequate  apphcations.  HUD  will  make 
these  funds  available  to  other 
applicants. 


(2)  Application  Threshold  Crilena 

fa)  Threshold  Criterion  1:  Proposed 
Methodology  for  Housing  Counseling 
Seiv.v.,^  ,40  points). 

HUD  Headquarters  will  assign  up  to 
40  points  for  the  proposed 
methodologies  for  conducting  the 
housing  counseling  program,  landlord 
outreach  and  program  evaluation.  The 
highest  assessment  of  points  is  limited 
to  those  applications  where  the 
applicant  provides  an  excellent 
understanding  of  the  services  to  be 
performed  and  proposed  innovative 
techniques  to  achieve  the  goals  of  the 
set-aside. 

(b)  Threshold  Criterion  2:  Experience 
and  Capability  of  NPO/HA  (35  points). 

HUD  Headquarters  will  assign  up  to 
35  points  for  an  application  where  the 
NPO/HA  providing  the  housing 
counseling  services  has  the  capability 
and  experience  to  successfully 
undertake  the  housing  counseling 
services.  No  points  will  be  awarded  for 
an  application  that  shows  the  service 
provider  has  minimal  experience  or 
experience  only  in  the  normal  Section  8 
Equal  Opportunity  Housing  Plan 
activities. 

VI.  NOFA  for  Mainstream  Housing 
Opportunities  for  Persons  With 
Disabilities  (Mainstream  Program) 

(A)  Mainstream  Proffam  Application 
Deadline  Date 

The  deadhne  date  for  Mainstream 
Program  applications  is  listed  in  Section 
I.(B)oftheNOFA. 

(Bj  Purpose  and  Substantive  Description 
of  Mainstream  Program 

(1)  Purpose 

The  Secretary  has  established  a 
Mainstream  Housing  Opportunities  for 
Persons  with  Disabifities  Program 
(Mainstream  Program)  to  provide  rental 
vouchers  and  certificates  to  enable 
persons  with  disabiUties  to  rent 
affordable  private  housing  of  their 
choice,  in  a  nonsegregated  environment. 
Federal  housing  assistance  for  persons 
with  disabilities  has  generally  been 
provided  under  project-based  programs 
targeted  for  groups  with  special  needs 
(i.e.,  housing  exclusively  for  persons 
with  disabilities  or  housing  exclusively 
for  the  elderiy  and  disabled 
populations).  This  approach  partly 
reflects  the  disparity  between  the  needs 
of  persons  with  disabilities  and  the 
availability  of  decent,  affordable  and 
accessible  housing  in  an  integrated 
setting.  In  addition,  persons  with 
disabilities  often  face  difficulties  in 
locating  suitable  and  accessible  housing 
on  the  private  market  and  linking  their 
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housing  environment  with  any 
supportive  services  that  they  may  want 
or  need. 

The  Mainstream  Program  will  reach 
communities  that  have  concentrations 
of  persons  with  disabilities  in  need  of 
housing  assistance,  including  those 
living  in  housing  of  an  institutional 
nature.  The  Department  expects  the 
program  to  be  of  particular  interest  to 
HAs  with  public  housing  reserved  for 
occupancy  by  elderly  families  and 
disabled  families  that  wish  to  provide 
nonpublic  bousing  options  to  some  of 
their  disabled  residents. 

(a)  Application  Options.  HUD  will 
award  funding  for  rental  vouchers  and/ 
or  certificates  under  the  Mainstream 
Program  through  two  application 
options:  (1)  An  application  option  open 
only  to  HAs  that  submit  an  allocation 
plan  to  designate  public  housing  for 
occupancy  by  elderly  families,  and  that 
also  administer  a  Section  8  rental 
certificate,  rental  voucher  or  moderate 
rehabilitation  program;  and  (2)  an 
application  option  for  general  use  rental 
assistance  for  persons  with  disabilities, 
open  to  all  HAs  which  currently 
administer  a  Section  8  rental  certificate, 
rental  voucher  or  moderate 
rehabilitation  program.  Eligible  HAs 
may  apply  for  assistance  under  either  or 
both  application  options. 

Under  the  first  application  option, 
HUD  will  make  available  approximately 
1.250  rental  vouchers  and  certificates  to 
support  approvable  HA  allocation  plans 
to  designate  housing  for  elderly 
families.  The  rental  vouchers  and 
certificates  will  enable  HAs  to  meet  the 
designated  housing  regulator>- 
requirement  to  make  available  sufficient 
housing  resources  to  provide  assistance 
to  at  least  the  number  of  nonelderly 
disabled  families  that  would  have  been 
housed  by  the  HA  if  occupancy  in  the 
designated  public  housing  project  were 
not  restricted  to  elderly  households. 
Applicants  who  choose  to  apply  under 
this  option  should  be  familiar  with  the 
Public  Housing  Designated  Housing 
rule,  published  in  the  Federal  Register 
April  13,  1994  (24  CFR  part  945).  HUD 
intends  to  fund  all  approvable 
applications  under  the  designated 
housing  allocation  plan  application 
option,  unless  HUD  receives 
applications  for  more  funding  than 
available  for  this  option.  In  that  case, 
HUD  will  select  applications  for  funding 
by  lottery. 

Under  the  second  application  option, 
for  general  use  rental  assistance  for 
persons  with  disabilities.  HUD  will 
make  available  approximately  1,250 
Section  8  rental  vouchers  and 
certificates  for  HAs  to  increase  the 
supply  of  mainstream  housing 


opportunities  available  to  persons  with 
disabilities.  HUD  will  select  HA 
applications  for  funding  under  the 
general  use  application  option  by 
lottery. 

(b)  Limit  on  Rental  Assistance 
Requested.  An  eligible  HA  applying 
under  the  general  use  application  option 
may  apply  for  up  to  150  rental  vouchers 
and/or  certificates.  An  HA  applying  in 
conjunction  with  submission  of  a 
designated  housing  allocation  plan  may 
apply  for  only  the  number  of  units 
needed  to  meet  the  requirements  of  the 
allocation  plan  to  provide  housing 
resources  for  persons  who  otherwise 
would  have  received  public  housing,  up 
to  a  maximum  of  150  rental  vouchers 
and  certificates. 

(2)  Guidelines 

(a)  Definitions. 

Allocation  plan.  A  HUD-approved 
allocation  plan  required  of  HAs  seeking 
to  designate  a  project  for  occupancy  by 
elderly  families.  See  24  CFR  945.203. 

Disabled  Family.  A  family  whose 
head,  spouse  or  sole  member  is  a  person 
with  disabilities.  The  term  "disabled 
family"  may  include  two  or  more 
persons  with  disabilities  living  together, 
and  one  or  more  persons  with 
disabilities  living  with  one  or  more 
persons  who  are  determined  to  be 
essential  to  the  care  or  well-being  of  the 
person  or  persons  with  disabilities.  A 
disabled  family  may  include  persons 
with  disabilities  who  are  elderly. 

Person  with  disabilities.  A  person 
who^ 

(a)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act 
(42  U.S.C.  423),  or 

(b)  Is  determined  to  have  a  physical, 
mental  or  emotional  impairment  that: 

(i)  is  expected  to  be  of  long-continued 
and  indefinite  duration: 

(ii)  substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(c)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
0001(5)). 

The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  (AIDS)  or  any  conditions 
arising  from  the  etiologic  agent  for 
acquired  immunodeficiency  syndrome 
(HIV). 

Section  8  Counseling.  Services  to 
increase  access  by  program  participants 
to  housing  units  in  a  variety  of 
neighborhoods  and  to  assist  participants 
in  locating  and  obtaining  a  unit  suited 


to  their  needs.  See  Section  V  ot  this 
NOFA. 

Supportive  services.  Assistance  that 
addresses  the  needs  of  eligible  persons, 
provides  appropriate  services  or  assists 
such  persons  in  obtaining  appropriate 
services,  including  health  care,  mental 
health  treatment,  substance  and  alcohol 
abuse  services,  child  care  services,  case 
management  services,  counseling, 
supervision,  education,  job  training  and 
placement,  and  other  services  essential 
for  achieving  and  maintaining 
independent  living.  Inpatient  acute 
hospital  care  does  not  qualify  as  a 
supportive  service. 

Supportive  service  provider  (or  service 
provider).  A  person  or  organization 
(including  peer  support  and  consumer- 
run  organizations)  licensed  or  otherwise 
qualified  to  provide  supportive  services 
either  for  profit  or  not  for  profit  that  has 
been  in  existence  for  at  least  one  year 
and  delivers  some  or  all  of  the  above 
services  to  a  client  population. 

(b)  Eligible  HAs. 

(i)  Rental  assistance  in  conjunction 
with  designated  housing  allocation 
plans.  HAs  that  submit  an  allocation 
plan  to  designate  public  housing  for 
occupancy  by  elderly  families,  and  that 
also  administer  a  Section  8  rental 
certificate,  rental  voucher  or  moderate 
rehabilitation  program. 

(ii)  General  use  rental  assistance  for 
persons  with  disabilities.  HAs  which 
currently  administer  a  Section  8  rental 
certificate,  rental  voucher  or  moderate 
rehabilitation  program. 

(iii)  Additional  Eligibility 
Requirements.  See  sections  1(D)(2)  and 
1(G)(2)  of  this  NOFA. 

(c)  Eligible  Participants. 

(i)  Rental  assistance  in  conjunction 
with  designated  housing  allocation 
plans.  Only  persons  with  disabilities 
and  disabled  families  who  live  in  public 
housing  that  has  been  designated  for 
occupancy  by  the  elderly,  or  disabled 
families  who  are  on  the  HA's  pubUc 
housing  waiting  list,  may  receive  a 
rental  voucher  or  certificate  awarded 
under  the  application  option  in 
conjunction  with  designated  housing 
allocation  plans.  Nonelderly  persons 
with  disabilities  and  disabled  families 
who  live  in  public  housing  designated 
for  the  elderly  in  accordance  with  an 
allocation  plan  submitted  in  response  to 
this  NOFA,  need  not  be  listed  on  the 
Section  8  waiting  list  in  order  to  be 
offered  and  receive  Section  8  rental 
assistance  as  an  incentive  for  a 
voluntary  transfer  from  the  designated 
project.  These  families  may  be  admitted 
to  the  Section  8  program  as  a  special 
admission  (24  CFR  982.203). 

(ii)  General  use  rental  assistance  for 
persons  with  disabilities.  Only  persons 


with  disabilities  and  disabled  families 
may  receive  a  rental  voucher  or 
certificate  awarded  under  the  general 
use  application  option.  However,  in 
selecting  disabled  applicants  from  the 
Section  8  waiting  list,  HAs  must  provide 
assistance  on  a  priority  basis  to 
nonelderly  disabled  persons  who  reside 
in  public  housing  reserved  for 
occupancy  by  elderly  families  and 
disabled  families,  or  who  are  on  the 
public  housing  waiting  Ust  and  will  not 
be  housed  because  a  public  housing 
project  has  been  designated  for  elderly 
families. 

(d)  Rental  Voucher  and  Certificate 
Assistance. 

(i)  Section  8  regulations.  HAs  must 
administer  the  Mainstream  Program  in 
accordance  with  HUD  regulations 
governing  the  Section  8  rental  voucher 
and  certificate  programs. 

(ii)  Section  8  admissions 
requirements.  Section  8  assi^itance  must 
be  provided  to  eligible  applicants  in 
conformity  with  applicable  rules 
governing  the  Section  8  program 
including  the  federal  preference  rules, 
and  in  accordance  with  the  terms  of  the 
HA's  designated  housing  allocation  plan 
where  applicable,  and  with  HUD- 
approved  administrative  and  equal 
opportunity  housing  plans. 

U  there  is  an  insuuicient  pool  of 
persons  with  disabiUties  and  disabled 
families  on  the  HA  Section  8  waiting 
list,  an  HA  may  conduct  outreach  to 
encourage  eligible  persons  to  apply  for 
the  general  use  Mainstream  Program. 
Outreach  may  include  contacting 
independent  living  centers,  disabled 
advocacy  organizations,  and  medical, 
mental  health,  and  social  service 
providers  for  referrals  of  persons 
receiving  such  services  who  would 
benefit  fi-om  the  general  use  Mainstream 
PrMram. 

If  the  HA's  Section  8  waiting  hst  is 
closed,  and  if  the  HA  has  insufficient 
applicants  on  its  Section  8  waiting  list 
to  use  all  awarded  Mainstream  Program 
rental  vouchers  and  certificates,  the  HA 
may  open  the  waiting  Ust  to  only  those 
who  qualify  for  the  Mainstream 
Program. 

(iii)  Turnover.  When  a  rental  voucher 
or  rental  certificate  under  this  program 
becomes  available  for  reissue  (e.g.,  the 
individual  or  family  initially  selected 
for  the  program  drops  out  of  the 
program  or  is  unsuccessful  in  the  search 
for  a  unit),  the  rental  assistance  may  be 
used  only  for  another  individual  or 
family  eligible  for  assistance  under  this 
program  during  the  five-year  term  of  the 
ACC  for  the  Mainstream  Program. 

(e)  HA  Responsibilities.  In  addition  to 
normal  HA  responsibiUties  under  the 
Section  8  programs  and  under  HUD 
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regulations  for  nondiscrimination  based 
on  handicap  (24  CFR  8.28),  HAs  that 
receive  rental  voucher  or  certificate 
funding  under  the  Mainstream  Program 
must: 

(i)  assist  program  participants  to  gain 
access  to  supportive  services  available 
writhin  the  community,  and  to  identify 
pubhc  or  private  funding  sources  for 
accessibility  features,  when  participants 
reouest  such  assistance; 

(ii)  not  deny  persons  who  qualify  for 
rental  assistance  under  the  Mainstream 
Program  other  housing  opportunities  for 
which  they  are  eligible; 

(iii)  not  deny  other  housing 
opportunities,  or  otherwise  restrict 
access  to  HA  programs,  to  eligible 
applicants  who  choose  not  to  participate 
in  the  Mainstream  Program;  and 

(iv)  not  require  eligible  applicants  to 
accept  supportive  services  in  order  to 
participate  in  the  Mainstream  Program. 

(C)  Mainstream  Program  Allocation 
Amounts 

This  NOFA  announces  the  availability 
of  up  to  $85.7  million  of  budget 
authority  that  will  support 
approximately  2,500  rental  vouchers  or 
certificates  for  the  Mainstream  Program. 
The  Mainstream  Program  includes  an 
option  for  HAs  to  apply  for  rental 
vouchers  and  certificates  in  conjunction 
with  submission  of  an  allocation  plan  to 
designate  public  housing  for  elderly 
families.  HUD  will  make  available 
approximately  $42.9  million  of  the 
$85.7  miUion  total,  to  support 
approximately  1,250  rental  vouchers 
and  certificates,  for  the  appUcation 
option  to  support  designated  housing 
allocation  plans.  Remaining  funding  of 
approximately  $42.9  million  will 
support  approximately  1,250  rental 
vouchers  and  certificates  for  general  use 
rental  assistance  for  persons  with 
disabihties  and  disabled  families.  In  the 
event  HUD  receives  insufficient 
approvable  applications  for  the 
designated  housing  allocation  plan 
option,  the  surplus  funding  will  be 
made  available  to  the  general  use 
Mainstream  Program  applicants. 

(D)  Application  Submission 
Requirements  for  Mainstream  Progfam 
in  Conjunction  With  Submission  of 
Designated  Housing  Allocation  Plans 
Note  that  a  separate  appUcation  is 
required  for  each  applicaUon  option 
under  the  Mainstream  Program.  An  HA 
may  request  only  the  number  of  rental 
vouchers  and  certificates  supported  by 
the  designated  housing  allocation  plan, 
not  to  exceed  150.  Each  application 
must  include  the  items  identified  in 
Section  I  (D)  of  the  NOFA,  AppUcation 
Submission  Requirements — General, 


and  items  in  this  section  of  the  NOFA 
for  the  Mainstream  Program  in  support 
of  designated  housing  allocation  plans 

(1)  Approvable  Designated  Housing 
AUocation  Plan 

The  application  must  include  an 
approvable  allocation  plan  to  designate 
housing  for  the  elderiy  in  accordance 
wnth  24  CFR  945.203. 

(2)  Description  of  Need  for  Mainstream 
Program  Rental  Vouchers  and 
Certificates 

The  appUcation  must  include  a 
description  of  how  the  rental  assistance 
is  necessary  to  meet  the  requirement  of 
24  CFR  945.203(6)(iv)  to  provide 
assistance  to  at  least  the  number  of 
nonelderly  disabled  families  that  would 
have  been  housed  by  the  HA  if 
occupancy  in  units  in  the  designated 
project  were  not  restricted  to  elderly 
families.  HAs  may  not  request  more 
than  the  number  of  rental  voucher  and 
certificates  necessary  to  meet  the  above 
obligation,  up  to  a  maximum  of  1 50. 

(3)  Description  of  Program 
Implementation 

The  application  must  include  a 
narrative  description  of  how  the  HA 
will  operate  its  Mainstream  Program. 
The  description  must  include: 

(a)  Eligibility.  A  description  of  which 
portions  of  the  eUgible  population  the 
HA  will  serve  (i.e.,  nonelderly  disabled 
families  on  the  public  housing  waiting 
list,  nonelderly  disabled  families 
currently  residing  in  housing  designated 
for  the  elderly,  or  both). 

(b)  HA  Assistance  in  Obtaining 
Accessibility  Features.  A  description  of 
how  the  HA  will  carry  out  its 
responsibilities  under  24  CFR  8.28  to 
assist  recipients  in  locating  units  with 
needed  accessibiUty  features.  A 
description  of  the  assistance  the  HA  will 
provide  to  identify  public  or  private 
funding  sources  (including<any  HA 
resources)  for  accessibility  features  such 
as  ramps,  grab  bars,  visual  smoke  alarms 
and  fire  defectors,  accessible  electrical 
controls,  thermostats,  and  door 
hardware,  and  structural  changes  to 
dwelling  units  or  common  areas. 

(c)  Section  8  Counseling.  A 
description  of  the  assistance  the  HA  will 
provide  to  eligible  applicants  to  locate 
suitable  housing  in  Uie  private  market. 
See  Section  V  of  this  NOFA. 

(E)  Application  Submission 
Requirements  for  General  Mainstream 
Program  for  Persons  With  Disabilities 

Note  that  a  separate  appUcation  is 
required  for  each  application  option 
under  the  Mainstream  Program.  An  HA 
may  request  up  to  a  maximum  of  1 50 
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rrnt  il  vouchers  and  certificates  under 
Uic  general  use  Mainstream  Program. 
Each  application  must  include  the  items 
identiFied  in  Section  1.(0)  of  the  NOFA. 
Application  Submission 
Requirements — General,  and  items  in 
this  section  of  the  NOFA  fcfr  the  general 
usu  Mainstream  Program. 

(1)  Description  of  Need  for  Mainstream 
Program  Rental  Assistance 

The  application  must  demonstrate  a 
significant  need  for  Mainstream 
F'rogram  rental  vouchers  and 
certificates,  and  demonstrate  that  the 
demand  for  such  housing  would  equal 
or  exceed  the  requested  number  of 
units. 

(2)  Mainstream  Program  Operating  Plan 

The  application  must  include  a 
description  of  an  adequate  plan  for 
operating  a  program  to  serve  eligible 
persons  with  disabilities,  including  a 
description  of  how  the  HA  will  carry 
out  its  responsibilities  under  24  CFR 
8.28  to  assist  recipients  in  locating  units 
with  needed  accessibility  features. 

(3)  Supportive  Sernces  Plan 

The  application  milst  describe  an 
adequate  plan  to  assist  recipients  of 
Mainstream  Program  rental  assistance, 
should  they  request  such  assistance,  to 
gain  access  to  supportive  services 
available  within  the  community.  The 
application  must  demonstrate  that  the 
HA  has  identified  service  providers  who 
will  assist  recipients  to  overcome 
impediments  to  success  in  the 
Mainstream  Program.  Such  provider 
may  include  nonprofit  organizations 
able  to  fund  accessibility  renovation  and 
supportive  services  providers  able  to 
assist  recipients  to  meet  such  lease 
obligations  as  adequate  housekeeping 
and  timely  rental  payments. 

(Fl  Corrections  to  DeficittiU  Applications . 

(1)  Acceptable  Applications 

See  Section  I.(G)(1)  of  this  NOFA. 

(2)  Unacceptable  Applications 

See  Section  I.(G)(2)  of  this  NOFA. 

(G)  Mainstream  Program  Application 
Selection  Process 

(1)  Application  Option  in  Support  of 
Designated  Housing  Allocation  Plans 

(a)  HUD  Office  Review.  Upon  receipt, 
the  Office  of  Public  Housing  in  the  HUD 
Office  will  screen  HA  applications  and 
stop  processing  any  applications  found 
unacceptable  for  further  processing. 
Immediately  after  screening  an 
acceptable  application,  the  Offices  of 
Public  Housing  and  Fair  Housing  and 
Equal  Opportunity  in  the  HUD  Office 
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will  review  the  applicant's  designated 
housing  allocation  plan  in  accordance 
with  24  CFR  945.203. 

If,  within  the  45-day  or  90-day  review 
poriod  provided  under  24  CFR 
945.203(e)(2),  the  HUD  Office  finds  an 
allocation  plan  approvable,  subject  to 
receipt  of  the  requested  rental 
assistance,  the  Offices  of  Public  Housing 
and  Fair  Housing  and  Equal 
Opportunity  will  review  the  rest  of  the 
Mainstream  Program  application  to 
determine  if  the  application  is 
technically  adequate  and  responsive  to 
the  requirements  of  the  NOFA.  If  the 
HUD  Office  determines  that  an 
allocation  plan  is  approvable.  and  that 
the  remainder  of  the  Mainstream 
Program  application  is  technically 
adequate  and  responsive,  it  will 
recommend  to  HUD  Headquarters  that 
the  application  be  funded. 

If  tne  HUD  Office  disapproves  an 
allocation  plan  submitted  in  response  to 
this  NOFA,  the  HA's  application  under 
the  Mainstream  Program  will  be  rejected 
and  the  HA  will  not  be  eligible  for  the 
rental  vouchers  and  certificates 
available  under  this  Mainstream 
Program  NOFA.  However,  the  HA  may 
continue  to  pursue  its  plans  to  designate 
housing  for  elderly  families  if  it  can 
identify  other  additional  housing 
resources  that  it  will  need  to  meet  the 
designated  housing  allocation  plan 
reouirements  under  24  CFR  945.203. 

(b)  Funding.  Headquarters  will  fund 
all  applications  that  are  reconmiended 
for  funding  by  the  HUD  Offices,  unless 
HUD  receives  approvable  applications 
for  more  funds  than  allocated  for  the 
designated  housing  allocation  plan 
application  option.  If  HUD  receives 
approvable  applications  for  more 
fimding  than  is  available  for  the 
allocation  plan  option,  HUD  will  select 
applicants  to  be  funded  by  lottery.  All 
HAs  identified  by  the  HUD  Offices  as 
having  submitted  technically  adequate 
and  responsive  applications  will  be 
included  in  the  lottery.  As  HAs  are 
selected,  the  cost  of  funding  the 
applications  will  be  subtracted  from  the 
funds  available.  In  order  to  achieve 
geographic  diversity,  HUD  Headquarters 
will  limit  the  number  of  applications 
selected  for  funding  from  any  state  to  10 
percent  of  the  budget  authority  available 
for  the  designated  housing  allocation 
plan  application  option. 

(2)  Application  Option  for  General  Use 
Mainstream  Program 

After  the  HUD  Office  has  screened  HA 
applications  and  disapproved  any 
applications  found  unacceptable  for 
further  processing  (see  Section  I. (G)(2) 
of  this  NOFA),  the  HUD  Office  will 
review  all  acceptable  applications  to 


ensure  that  they  are  technically 
adequate  and  responsive  to  the 
requirements  of  the  NOFA.  Each  HUD 
Office  will  send  to  HUD  Headquarters 
the  following  information  on  each 
application  that  is  found  technically 
adequate  and  responsive: 

(a)  Name  and  address  of  the  HA; 

(b)  HUD  Office  contact  person  and 
telephone  number; 

(rj  The  completed  fund  reservation 
worksheet,  indicating  the  number  of 
units  requested  in  the  HA  application 
and  approved  by  the  HUD  Office  during 
the  course  of  its  review,  and  the 
corresponding  budget  authority. 

Headquarters  will  select  eligible  HAs 
to  be  funded  by  lottery.  All  HAs 
identified  by  the  HUD  Offices  as  having 
submitted  technically  adequate  and 
responsive  applications  will  be 
included  in  the  lottery.  As  HAs  are 
selected,  the  cost  of  funding  the 
applications  will  be  subtracted  from  the 
funds  available.  In  order  to  achieve 
geographic  diversity,  HUD+leadquarters 
will  limit  the  number  of  applications 
selected  for  funding  from  any  state  to  10 
percent  of  the  budget  authority  available 
for  the  general  use  Mainstream  Program. 

Applications  will  be  funded  for  the 
total  nimiber  of  units  requested  by  the 
HA  and  approved  by  the  HUD  Office  in 
accordance  with  the  NOFA.  However, 
when  remaining  budget  authority  is 
insufficient  to  fund  the  last  selected  HA 
application  in  full.  HUD  Headquarters 
will  fund  that  application  to  the  extent 
of  the  funding  available. 

(3)  Program  Type 

If  an  HA  appUcation  specifically 
requests  funding  for  either  rental 
vouchers  or  rental  certificates,  and 
funding  for  the  specified  program  is  not 
available,  HUD  will  award  the  available 
form  of  assistance,  notwithstanding  the 
program  type  specified  in  the  HA 
application. 

VII.  NOFA  for  Persons  With  HIV/AIDS 

(A)  Application  Deadline  Date  for 
Persons  With  HIV/AIDS  Subprogram 

The  Deadline  Date  for  applications  for 
the  subprogram  for  Persons  with  HIV/ 
AIDS  is  listed  in  Section  I.(B)  of  the 
NOFA. 

(B)  Purpose  and  Substantive  Description 
of  Subprogram  for  Persons  With  HIV/ 
AIDS 

(1)  General 

The  two  subprograms  for  Persons 
with  HIV/ A  IDS  and  for  Homeless 
Families  together  provide 
approximately  $514  million  in  budget 
authority  for  an  estimated  15,000  rental 
vouchers  and  certificates  for  homeless 


families.  Approximately  $103  million, 
or  3,000  rental  vouchers,  will  be  set- 
aside  for  persons  with  HIV/ AIDS  and 
their  families  who  are  homeless  or  who 
are  at  risk  of  homelessness. 
Approximately  $411  million,  or 
approximately  12.000  rental  vouchers 
and  certificates,  will  be  made  available 
to  provide  rental  assistance  to  homeless 
families  living  in  transitional  housing  or 
emergency  shelters.  Section  8  budget 
authority  for  each  of  these  subprograms 
is  allocated  by  formula  as  described  in 
this  section  and  in  section  VIII  of  this 
NOFA. 

The  Department  recognizes  that  the 
HIV/ AIDS  epidemic  has  had  a  wide- 
spread and  perverse  impact  on  the 
ability  of  communities  to  provide  the 
appropriate  housing  and  care  for  their 
residents  who  are  living  with  HIV/AIDS. 
The  findings  of  the  National 
Commission  on  AIDS  in  Housing  and 
the  HIV/AIDS  Epidemic  (issued  in  June 
1992)  state  that  there  is  "frequently 
desperate  need  foj  safe  shelter  that 
provides  not  only  protection  and 
comfort,  but  also  a  base  in  which  and 
from  which  to  receive  services,  care  and 
support."  Since  1992,  the  Department 
has  provided  assistance  to  communities 
to  address  these  needs  under  the 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program.  The  HOPWA 
program  supports  community  planning 
and  coordination  of  public  and  private 
efforts  and  supports  programs  that 
provide  housing  and  supportive  services 
for  low-income  persons  living  with  HIV/ 
AIDS  and  their  families.  This  set-aside 
of  rental  vouchers  is  intended  to 
complement  the  community  efforts 
already  underway  by  providing 
permanent  housing  resources  and 
ensuring  coordination  of  housing  and 
health-care  programs  with  HAs, 
governmental  agencies  and  community- 
based  organizations. 

The  set-aside  of  rental  vouchers  for 
persons  with  HIV/AIDS  and  their 
families  is  an  initiative  of  the 
Department  that  will  help  communities 
establish  a  continuum  of  care  for  this 
population  by  creating  additional 
permanent  housing  options.  This 
initiative  combines  rental  voucher 
assistance  to  selected  HAs  in 
conjunction  with  State  and  local 
governments  that  have  been 
implementing  planning  efforts  and 
programs  that  provide  housing  and 
.services  for  persons  with  HIV/AIDS 
under  the  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  program. 

This  notice  stipulates  the  roles  of  the 
HA,  the  HOPWA  grantee  and 
community-based  organizations  which 
provide  assistance  to  persons  with  HIV/ 
AIDS  and  their  families.  These 


community  planning  and  program 
efforts  generally  involve  experienced 
non-profit  housing  and  service 
providers  engaged  in  connecting 
housing  assistance  for  persons  with 
HIV/ AIDS  to  appropriate  case 
management,  comprehensive  health 
services  and  other  supportive  sRr\'ices 
for  clients.  Community-based 
organizations  will  undertake  outreach 
efforts  to  identify  eligible  people  with 
HIV/AIDS  in  need  of  permanent 
housing.  The  assistance  will  be  given  on 
a  priority  basis  to  persons  with  HIV/ 
AIDS  who  are  homeless  and  on  a  lower 
priority  basis  to  persons  with  HIV/AIDS 
who  are  at  risk  of  homelessness. 
Community-based  organizations  will 
also  as.sist  these  clients  in  finding  and 
securing  permanent  housing  and 
provide  or  assist  clients  in  accessing 
appropriate  supportive  services. 

The  Department  expects  that  HOPWA 
grantees  and  HAs  will  be  able  to  initiate 
their  programs  within  120  days  after 
approval  of  their  application.  To 
expedite  the  administration  of  this 
program,  the  areas  HOPWA  formula 
grantee  should  consider  how  HOPWA 
funds  might  be  used  in  support  of  this 
set-aside  of  rental  vouchers,  including 
technical  assistance  and  resource 
identification  activities  to  assist  in  the 
delivery  of  this  housing  resource. 

(2)  Guidelines 

Under  this  initiative  HAs  will  provide 
Section  8  rental  vouchers  to  persons 
with  HIV/AIDS  in  conjunction  with 
program  planning  and  comprehensive 
supportive  services  from  other  sources 
which  are  coordinated  by  the  HOPWA 
grantee.  The  initiative  will  be 
implemented  at  the  local  level  through 
partnerships  of  grantees  of  the  HOPWA 
program.  HAs  and  community-based 
organizations.  The  roles  and 
responsibihties  of  each  participating 
entity  are  detailed  in  this  notice.  The 
application  must  be  submitted  jointly  by 
an  area's  HOPWA  grantee  and  one  or 
more  eligible  HAs  that  the  HOPWA 
grantee  designates  and  thai  djjree  to 
administer  the  rental  vouchers  for  use  in 
conjunction  with  services  provided  by 
community-based  organizations.  The 
appUcation  must  designate  the  number 
of  rental  vouchers  for  the  area  or 
subarea  to  be  administered  by  each  HA. 
HAs  identified  by  HUD  with  certain 
civil  rights  or  major  program  violations 
are  ineligible  to  apply. 

Rental  vouchers  under  this 
subprogram  will  be  administered  in 
conjunction  with  existing  community 
planning  processes  for  housing 
assistance  and  supportive  services  for 
persons  with  HIV/AIDS.  This 
connection  will  provide  greater  program 


efficiencies,  reduce  the  need  for 
additional  planning  mechanisms, 
ensure  coordination  of  the  program  with 
other  current  related  efforts  and  help 
ensure  an  appropriate  response  to  the 
person's  or  family's  individual  housing 
and  related  service  needs.  The  HOPWA 
grantee  must  ensure  that  the  supportive 
ser\  ice  component  will  be  made 
available  for  the  term  of  the  Section  8 
funding. 

(a)  Definitions. 

The  definition  of  family  for  the 
purposes  of  this  set-aside  is  a  definition 
similar  to  that  estabUshed  for  the 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program  at  24  CFR 
574.3. 

"Family"  means  a  household 
composed  of  two  or  more  related 
persons.  The  term  family  also  includes 
one  or  more  eligible  persons  living  with 
another  person  or  persons  who  are 
determined  to  be  important  to  their  cam 
or  well  being,  and  the  sur\'iying  membor 
or  members  of  any  family  described  in 
this  definition  who  were  living  in  a  unit 
assisted  under  this  program  with  the 
person  with  AIDS  at  the  time  of  his  or  ' 
her  death. 

While  the  Department  e.xpects  that 
most  families  who  apply  for  this  set- 
aside  will  be  single  persons,  the  families 
of  eligible  persons  may  also  be  assisted. 
This  NOFA  uses  the  term  "person" 
frequently,  although  the  eligible 
population  for  this  set^aside.  as  with  tht; 
regular  rental  assistance  programs, 
includes  the  family  of  any  person 
selected  to  participate  in  the  set-aside. 

(b)  HOPWA  Grantee  Responsibilities. 
The  grantee  for  the  1995  HOPWA 
formula  allocation,  or  its  designated 
representative,  will  have  responsibilities 
that  include: 

(i)  planning  for  the  use  of  this  sel- 
aside  in  coordination  with  HAs  and 
existing  HIV/AIDS  housing  and  services 
programs  and  providers  in  the 
entitlement  area,  including  participation 
by  persons  living  with  HIV/AIDS  and 
their  families; 

(ii)  establishing  participation 
agreements  with  HAs  to  implement  this 
initiative:  if  more  than  one  H.A  in  an 
area  will  be  participating,  deciding  how 
to  suballocate  available  funding  for  the 
service  area  between  or  among  the 
participating  HAs; 

(iii)  establishing  participation 
agreements  with  community-based 
organizations  as  service  providers  to 
implement  this  initiative;  these 
agreements  can  be  used  to  implement  .i 
plan  for  the  provision  of  supportive 
services,  including  outreach  to  ideiiiify 
eligible  persons  and  assistance  in 
locating  and  securing  suitable  housiiig. 
ongoing  case  management.  health-(  ,ire 
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aiid  other  services;  ttiese  services  will  be 
funded  from  sources  other  than  this 
program:  and 

(iv)  coordinating  the  submission  of  an 
application  to  HUD  for  its  service  area 
that  designates  the  participating  HA(s) 
and  community-based  organizations  and 
is  responsive  to  the  criteria  established 
in  the  Application  Submission 
Requirements  of  this  notice. 

(c)  HA  Responsibilities.  HAs  are 
responsible  for  administering  the  rental 
voucher  program  in  accordance  with   . 
HUD  regulations  and  requirements, 
including: 

(i)  conducting  initial  and  periodic 
Housing  Quality  Standards  inspections 
and  contracting  with  landlords: 

(ii)  reviewing  the  Section  8  waiting 
list  to  determine  if  there  are  any 
individuals  already  on  the  waiting  list 
who  may  be  eligible  for  the  Section  8 
set-aside  for  persons  with  HIV/AIDS 
who  are  homeless  or  at  risk  or 
homelessness  and  referring  them  to 
service  providers: 

(iii)  after  proper  verification  of 
Section  8  eligibility  of  individuals 
referred  by  the  service  providers,  adding 
individuals  to  the  Section  8  waiting  list 
and  issuing  rental  vouchers; 

(iv)  amending  its  administrative  plan 
and  equal  opportunity  housing  plan  to 
provide  for  a  preference  for  persons 
with  HIV/ AIDS  to  participate  in  the 
Section  8  set-aside  for  persons  with 
HIV/AIDS  in  a  number  equal  to  the 
number  of  rental  vouchers  provided 
under  this  subprogram  for  the  area: 

(v)  provide  technical  assistance  to 
service  providers  and  others  in 
understanding  and  utilizing  this  Section 
8  set-aside;  and 

(vi)  maintaining  records  and 
providing  information  for  evaluation 
purposes,  as  required  by  HUD. 

(d)  Service  Provider  Responsibilities. 
Community-based  organizations  that 
provide  housing  and/or  services  may 
agree  to  undertake  responsibilities 
which  include: 

(i)  providing  outreach  to  identify 
participants  who  are  eligible  for  the 
Section  8  set-aside  for  persons  with 
HIV/ AIDS  who  are  homeless  or  at  risk 
of  homelessness: 

(ii)  assisting  HAs  in  verifying  income 
and  other  eligibility  criteria; 

(iii)  referring  eligible  individuals  to 
the  HAs  for  determination  of  Section  8 
eligibility  and  placement  on  the  Section 
8  waiting  list; 

(iv)  providing  or  assisting  clients  in 
arranging  for  supportive  services  and 
health  care  as  needed,  such  as  case 
management,  counseling,  day  care, 
outpatient  health  services,  in-home 
nursing  care,  hospitalization  and 
hospice  care; 


(v)  providing  housing  search 
assistance,  assistance  in  securing 
housing,  move-in  assistance  and 
housing  counseling  as  appropriate:  and 

(vi)  maintaining  records  and 
providing  information  for  evaluation 
purposes,  as  required  by  HUD. 

(e)  Participant  Eligibility.  Eligible 
person  means  a  person  with  acquired 
immunodeficiency  syndrome  (AIDS)  or 
infection  with  the  human 
immunodeficiency  virus  (HIV)  and  his 
or  her  family  who  qualify  as  very  low- 
income.  Assistance  will  be  provided  on 
a  priority  basis  to  eligible  persons  who 
are  homeless  and  on  a  lower  priority 
basis  to  eligible  persons  who  are  at  risk 
of  homelessness.  Programs  may  target 
assistance  to  eligible  persons  based  on 
additional  criteria  of  need,  such  as  need 
for  higher  levels  of  care  or  disabling 
conditions,  but  not  persons 
institutionalized  or  hospitalized. 

(f)  Rental  Voucher  Assistance.  HAs 
must  administer  this  program  in 
accordance  with  HUD's  regulations 
governing  the  Section  8  rental  voucher 
and  certificate  programs.  The  HA  may 
issue  a  rental  certificate  instead  of  a 
rental  voucher  to  an  individual  selected 
to  participate  in  the  initiative  if  the 
individual  requests  a  rental  certificate 
and  the  HA  has  one  available.  If  Section 
8  assistance  for  a  participant  under  this 
demonstration  ends  during  the  five-year 
term  of  the  ACC  for  the  Section  8  rental 
vouchers  provided  under  this 
demonstration,  the  rental  assistance 
must  be  reissued  to  another  eligible 
person  with  HIV/AIDS.  In  order  to 
receive  rental  assistance  provided  under 
this  Section  8  set-aside,  a  person  or 
family  must: 

(i)  have  been  identified  by  a 
participating  service  provider  as 
meeting  the  program  criteria  and 
referred  to  a  participating  HA  and 
placed  on  its  Section  8  waiting  list;  or 

(ii)  have  been  identified  by  the  HA 
from  the  Section  8  waiting  list  as  an 
eligible  person  and  referred  to  a 
participating  service  provider. 

(C)  Allocation' Amounts  for  Persons 
With  HIV/AIDS 

This  NOFA  provides  approximately 
$103  million  for  approximately  3,000 
rental  vouchers  set  aside  for  persons 
with  HIV/AIDS  and  their  families  who 
are  homeless  or  at  risk  of  homelessness. 
The  rental  vouchers  are  allocated  to  66 
areas  that  have  had  the  greatest  number 
of  reported  cases  of  AIDS  and  in  which 
community  planning,  housing 
assistance  and  supportive  services  are 
being  provided  by  the  governmental 
agency  that  is  administering  the 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program  in  the  area. 


This  notice  allocates  rental  voucher 
budget  authority  based  on  the  HOPWA 
formula  allocation  established  by  the 
AIDS  Housing  Opportunities  Act  (42 
U.S.C.  12901).  That  formula  provides  a 
mechanism  to  provide  assistance  to 
areas  that  have  the  highest  numbers  of 
reported  cases  of  AIDS  and  to 
metropolitan  areas  that  have  a  higher- 
than-average  incidence  of  AIDS  within 
their  population.  The  Act  also 
recognizes  the  need  for  the  coordinated 
response  to  AIDS  within  the 
metropolitan  area  or  within  a  State.  In 
FY  95,  HOPWA  formula  allocations 
were  made  to  66  grantees,  including  43 
qualifying  cities  in  Eligible  Metropolitan 
Statistical  Areas  (EMSA)  and  23  States 
for  areas  outside  of  these  EMSAs.  Rental 
vouchers  under  this  subprogram  are 
allocated  based  on  this  formula  for  the 
areas  listed  in  Attachment  3,  arranged 
by  HUD  Offices. 

(Dj  Application  Submission 
Requirements  for  Persons  With  lUV/ 
AIDS  Subprogram 

Each  HA  must  submit  the  items 
identified  in  Section  I.(D)  of  the  NOFA, 
Application  Submission 
Requirements — General,  and  this 
section  of  the  NOFA  for  Persons  with 
HIV/AIDS.  If  more  than  one  HA  is 
designated  by  the  HOPWA  grantee  to 
administer  the  rental  vouchers,  each  HA 
must  submit  the  required  information 
under  Section  VH.(D)(1). 

(1)  Need  for  Subprogram  for  Persons 
with  AIDS 

The  application  must  describe  the 
need  for  a  rental  assistance  program 
targeted  to  persons  with  HIV/AIDS  and 
their  families  who  are  homeless  or  at 
risk  of  homelessness  as  evidenced  by 
data  which  show  the  unmet  need  in  the 
area  to  be  ser\'ed. 

(2)  Program  Implementation 

The  application  must  describe  the 
timely  implementation  of  a  plan  that 
will  result  in  eligible  participants 
finding  permanent  housing.  T'if  plan 
must  have  all  of  the  following  elements 
and  must  link  all  the  elements  in  a 
consistent  framework: 

(a)  the  participating  HA(s)  and 
participating  community-based 
organizations  providing  ser\ices  arc 
identified: 

(b)  the  proposed  outreach  and 
selection  efforts  ensure  that  the  targeted 
population  in  the  area  to  be  served  is 
ser\'ed: 

(c)  the  plan  provides  housing  search 
assistance  that  will  help  eligible  persons 
obtain  appropriate  housing;  and 

(d)  the  plan  describes  an  evaluation 
component  that  will  result  in  an 


evaluation  of  program  effectiveness  by 
the  HOPWA  grantee,  the  participating 
HA,  and  the  participating  community- 
based  organizations  undertaking 
housing-related  activities. 

(3)  Linkage  to  Supportive  Services 

The  application  must  demonstrate 
that  supportive  ser\'ices  will  be  made 
available  to  meet  the  needs  of  the 
targeted  population.  This  is  evidenced 
by: 

(a)  the  identification  of  participating 
community-based  organization(s); 

(b)  the  identification  of  supportive 
services  that  are  appropriate  to  the 
needs  of  the  population  proposed  to  be 
served; 

(c)  a  description  of  procedures  to 
ensure  that  participants  have  access  to 
these  services:  and    , 

(d)  a  plan  for  monitoring  and 
evaluating  the  supportive  services 
provided  to  eligible  persons  to  ensure 
that  services  are  appropriate  to  their 
changing  needs  on  an  individual  basis. 

(4)  Application  Revisions  After 
Submission  to  HUD 

HUD  will  provide  the  applicant  an 
opportunity  to  revise  its  appUcation 
after  submission  to  HUD  in  response  to 
specific  written  comments  from  HUD. 
The  joint  applicants  will  have  a  thirty 
calendar  day  period  from  the  date  of 
HUD's  letter  to  satisfy  all  issues  with 
HUD.  Apphcants  will  be  allowed  to 
respond  to  HUD  comments  more  than 
once  during  the  thirty  calendar  day 
correction  period  so  long  as  the 
negotiations  are  completed  by  the  thirty 
calendar  day  deadline. 

(E)  Corrections  to  Deficient  Applications 
for  Persons  With  HIV/AIDS  Subprogram 

(1)  Acceptable  Applications 

See  .Section  VII.(D)(4)  of  this  NOFA 
for  the  applicable  provisions. 

(2)  Unacceptable  Applications 
The  14  caleiidar  day  technical 

correction  period  does  not  applv  to  this 
NOFA.  See  Section  VII.(D)(4)  of  this 
NOFA  for  the  applicable  provisions. 

(F)  Application  Selection  Process  for 
Persons  With  HIV/AIDS  Subprogram 

The  funds  available  under  this  NOFA 
are  being  awarded  on  a  formula  basis  as 
listed  in  Attachment  3  of  the  NOFA. 
Applications  will  be  reviewed  by  the  • 
HUD  Office  to  determine  whether  or  not 
they  are  technically  adequate  and 
responsive  to  the  appUcation 
submission  criteria  based  on  the  NOFA 
requirements.  To  expedite  the  review  of 
applications  and  the  award  of  funds 
under  this  subprogram,  the  HUD  Office 
may  initiate  its  review  of  anv 


application  received  prior  to  the 
deadline  established  for  submission. 

The  Office  of  Public  Housing  in  the 
HUD  Office  will  initially  screen  all 
applications  to  determine  if  an 
application  is  complete,  technically 
adequate  and  responsive  to  the  general 
application  selection  requirements.  The 
Community  Planning  and  Development 
(CPD)  Office  for  the  area  will  review  the 
application  to  determine  if  an 
application  is  responsive  to  the  criteria 
for  need,  program  implementation,  and 
quality  of  supportive  services.  If  an 
application  is  found  to  be  unresponsive 
to  a  criterion,  the  HUD  Office  will  notify 
the  applicant  of  its  finding  and  permit 
the  applicant  to  revise  the  application  as 
provided  in  Section  VII.(D)(4). 

The  HUD  Office  of  Public  Housing 
will  approve  applications  that  are 
technically  adequate  and  responsive 
applications.  If  a  local  HA  and  HOPWA 
grantee  do  not  submit  a  joint  application 
by  the  deadline  date  specified  in  the 
NOFA,  or  if  its  application  is 
disapproved,  the  allocation  for  that 
HOPWA  jurisdiction  will  be  reallocated 
to  another  HOPWA  jurisdiction  within 
the  same  State.  If  no  other  HOPWA 
grajitee  within  the  same  State  applied, 
the*  allocation  will  be  reallocated  to 
HOPWA  grantees  in  other  States. 

VIII,  Subprogram  for  Homeless 
Families 

(A)  Application  Deadline  Date  for 
Homeless  Families  Subprogram 

The  deadline  date  for  applications  for 
the  set-aside  of  rental  vouchers  and 
certificates  for  Homeless  Families  is 
listed  in  Section  I.(B)  of  the  NOFA. 

(Bj  Purpose  and  Substantive  Description 
of  the  Homeless  Families  Subprogram 


(1)  General 

The  two  subprograms  fur  Homeless 
Families  and  for  Persons  with  HIV/AIDS 
together  provide  approximately  S514 
million  in  budget  authority  for  an 
estimated  15,000  rental  vouchers  and 
certificates  for  homeless  Americans. 
Approximately  S411  million,  or  12.000 
rental  vouchers  and  certificates,  will  be 
made  available  to  provide  rental 
assistance  to  homeless  families  living  in 
transitional  housing  or  emergency 
shelters.  Approximately  S103  million, 
or  3,000  rental  vouchers  and  certificates 
will  be  set-aside  for  persons  with  HIV/ 
AIDS  and  their  families  who  are 
homeless  or  who  are  at  risk  of 
homelessness.  These  allocations  of 
Section  8  budget  authority  will  each  be 
allocated  by  formula  as  described  in  the 
NOFA. 

Communities  across  the  country  are 
developing  or  refining  comprehensive 


homeless  assistance  strategies  following 
the  continuum  of  care  approach.  The 
fundamental  components  of  a 
continuum  of  care  system  include:  an 
emergency  shelter/needs  assessment  to 
identify  an  individual's  or  family's 
needs;  transitional  housing  and 
appropriate  supportive  services  to  help 
those  individuals  and  families  who  are 
not  prepared  to  make  the  transition  to 
permanent  housing  and  independent 
living:  and  permanent  housing  or 
permanent  supportive  housing. 
Permanent  housing  resources  are 
essential  to  the  success  of  efforts  to 
alleviate  homelessness.  Homeless 
individuals  and  families  who  lack  these 
resources  become  trapped  in  emergency 
shelters  and  transitional  housing, 
occupying  space  and  using  limited 
resources  that  could  benefit  other 
homeless  persons. 

This  program  is  designed  to  support 
local  homeless  assistance  strategies  by 
providing  Section  8  rental  vouchers  and 
certificates  to  assist  homeless  families 
who  are  currently  living  in  transitional 
housing  or  emergency  shelters  and  are 
immediately  ready  for  permanent 
housing.  The  program  is  also  designiMl 
to  ensure  that  the  homeless  families 
moving  to  permanent  housing  will 
receive  appropriate  assistance  in  finding 
housing,  moving  into  the  permanent 
housing,  adjusting  to  their  new 
surroundings,  and  obtaining  needed 
services,  such  as  day  care.  These 
services  will  help  the  formerly  homeless 
families  remain  in  permanent  housing 
and  avoid  future  homelessness. 

The  program  depends  on  a 
partnership  between  the  HA  the  ESt; 
jurisdiction,  and  homeless  provider 
organizations.  Homeless  provider 
organizations  identified  to  participate  in 
the  set-aside  program  must  be  chosen 
through  a  community-wide  process.  The 
ESG  jurisdiction  and  the  homeless 
provider  organizations  will  be 
responsible  for  providing  housing 
counseling,  follow-up  and  other 
supportive  services  to  participating 
families  as  needed  for  stabilization  in 
permanent  housing.  The  homeless 
provider  organizations  will  identify  the 
homeless  families  currently  living  in 
transitional  housing  or  emergency 
shelters  that  are  immediately  ready  for 
permanent  housing.  The  homeless 
provider  organizations  will  certify  lo  the 
HA  that  the  families  meet  the 
'immediately  ready  for  permanent 
housing"  definition.  The  HA  will 
provide  rental  assistance  based  on  the 
criteria  established  in  this  NOF.A. 

(2)  Definitions 

(a)  Emergenc:y  Shelter  Grant 
Jurisdirlio"*- 
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An  ESC  jurisdiction  is  a  State, 
metropolitan  city  or  urban  county  that 
is  eligible  to  receive  a  FY  95  grant  under 
the  Emergency  Shelter  Grants  Program, 
as  described  in  24  CFR  576.43. 

(b)  Homeless  Provider  Organizations. 

An  organization,  including  non- 
profits and  others,  that  delivers  housing 
search  assistance  and  other  services  to 
homeless  persons  and  families. 

(c)  Immediately  Ready  for  Permanent 
Housing. 

A  family,  that  prior  to  receipt  of  rental 
assistance  under  this  NOFA.  has 
received  an  intensive  needs  assessment 
to  determine  if  the  family  is 
immediately  ready  for  permanent 
housing.  Specifically,  a  family  that  is 
immediately  ready  for  permanent 
housing  has: 

(i)  needs  that  were  appropriately 
addressed  through  a  transitional 
housing  program;  or 

(ii)  needs  that  can  be  addressed  by 
receiving  appropriate  services  and/or 
treatment  in  permanent  housing;  and 

(iii)  the  life  skills  needed  to  succeed 
in  the  rental  assistance  program. 

{^)  ESG  Grantee  Responsibilities 

The  ESG  grantee  is  responsible  for 
initiating  the  community-wride  process 
and  forming  the  partnership  with  the 
HA  as  well  as  identifying  and  involving 
homeless  provider  organizations.  The 
ESG  grantee  is  responsible  for 
coordinating  the  joint  application  with 
the  HA.  The  ESG  grantee  as  part  of  the 
ongoing  partnership  is  responsible  for 
ensuring  that  eUgible  homeless 
participants  are  being  served  in  the 
program.  The  ESG  grantee  is  also 
responsible  for  ensuring  that  housing 
search  assistance  and  stabilization 
services  are  being  provided  by  the 
homeless  provider  organizations. 

(4)  Housing  Agency  Responsibilities 

HAs  are  responsible  for  administering 
the  rental  voucher  program  in 
accordance  with  HUD  regulations  and 
requirements,  including: 

(a)  conducting  initial  and  periodic 
Housing  Quality  Standards  inspections 
and  contracting  with  landlords; 

(b)  reviewing  the  Section  8  waiting 
list  to  determine  if  there  are  any 
individuals  already  on  the  Section  8 
waiting  list  who  may  be  eligible  for  the 
Section  8  set-aside  for  Homeless 
Families  and  referring  them  to  homeless 
provider  organizations; 

(c)  after  proper  verification  of  Section 
8  eligibility  of  individuals  referred  by 
the  homeless  provider  organization, 
adding  individuals  to  the  Section  8 
waiting  list  and  issuing  rental  vouchers 
or  certificates; 

(d)  amending  its  administrative  plan 
and  equal  opportunity  housing  plan  to 


provide  for  a  preference  for  Homeless 
Families  referred  by  homeless  provider 
organizations  that  meet  the 
■'immediately  ready  for  permanent 
housing"  requirement  to  participate  in 
the  Section  8  set-aside  for  Homeless 
Families  in  a  number  equal  to  the 
number  of  rental  vouchers  and 
certificates  provided  under  this 
subprogram  for  the  area; 

(e)  providing  technical  assistance  to 
homeless  provider  organizations  and 
others  in  understanding  and  utilizing 
this  Section  8  set-aside;  and 

(f)  maintaining  records  and  providing 
information  for  evaluation  purposes,  as 
required  by  HUD. 

(5)  Homeless  Provider  Organization 
Responsibilities 

The  homeless  provider  is  responsible 
,for  identifying  and  referring  eligible 
families  that  are  immediately  ready  for 
permanent  housing  and  for  providing 
housing  counseling  and  the  family 
stabilization  services.  HUD  does  not 
define  those  services  in  this  NOFA 
although  the  services  should  be 
adequate  to  meet  the  needs  of  the 
families  during  their  search  for 
permanent  housing  and  the  ensuing 
adjustment  period  after  moving  into 
permanent  housing.  These  services  may 
include  move-in  assistance,  housing 
counseling,  ser\'ices  to  help  the  family 
adjust  to  new  surroundings  and 
connecting  to  community-based  ser\'ices 
and/or  treatment,  and  any  other  services 
needed  to  allow  the  family  to  remain  in 
permanent  housing. 

(C)  Allocation  Amounts  for  Homeless 
Families  Subprogram 

The  Department  will  make  available 
approximately  $411  million  in  budget 
authority  to  support  an  estimated  12,000 
rental  vouchers  and  certificates.  The 
Department  has  decided  to  allocate  the 
rental  assistance  budget  autliority  for 
the  Homeless  Families  subprogram  to 
each  jurisdiction  that  is  eligible  to 
receive  an  Emergency  Shelter  Grant 
(ESG)  program  allocation  for  FY  95. 
Attachment  4  to  this  NOFA  fists  the 
ESG  jurisdictions  and  the  allocation  of 
budget  authority  for  use  in  each 
jurisdiction  based  on  the  FY  95  ESG 
formula.  The  ESG  formula  was  modified 
to  ensure  that  75  percent  of  the  budget 
authority  is  allocated  for  use  in  ESG 
metropolitan  cities  and  urban  counties 
and  25  percent  of  the  budget  authority 
is  allocated  for  use  by  states  in  other 
jurisdictions  not  receiving  a  direct 
formula  allocation  under  this  NOFA. 


(D)  Application  Submission 
Requirements  for  Homeless  Families 
Subprogram 

The  HA.  in  conjunction  with  the  ESG 
jurisdiction,  must  submit  the  items 
identified  in  Section  1(D)  of  the  NOFA. 
Application  Submission 
Requirements — General,  and  must 
include  the  descriptions  required  by 
this  section  and  explained  in  fiirther 
detail  in  the  Application  Selection 
section. 

(1)  Joint  Application 

HUD  will  make  a  set-aside  of  rental 
assistance  budget  authority  for 
Homeless  Families  only  if  there  is  a 
joint  application  by  the  housing  agency 
(HA)  and  the  ESG  jurisdiction  that 
describes  the  partnership  among  the 
HA,  the  ESG  jurisdic:tion  and  homeless 
provider  6rganizations  and  describes  the 
community-wide  process  for  involving 
homeless  provider  organizations  in  the 
program.  The  application  must 
demonstrate  evidence  of  an  agreement 
between  the  ESG  jurisdiction  and  the 
HA(s)  spelling  out  the  responsibilities  of 
the  respective  parties  to  achieve  the 
objective  of  this  NOFA.  Homeless 
provider  organizations  help  the  ESG 
jurisdiction  identify  and  refer  homeless 
families  to  the  HA  and  provide  needed 
housing  counseling  and  supportive 
services.  At  the  time  of  application, 
participating  homeless  provider 
organizations  may  be  identified,  but  this 
is  not  required.  Any  HA  that  has  the 
legal  authority  to  operate  a  rental 
assistance  program  within  the  ESG 
juri.sdiction  may  submit,  in  conjunction 
with  the  ESG  jurisdiction,  an 
application  in  order  to  receive  the 
available  rental  vouchers  or  certificates. 

(2)  Application  Content 

Each  ESG  jurisdiction  must  iii.u  ute,  as 
a  part  of  the  application  preparation,  a 
community-wide  process  to  involve 
homeless  provider  organizations  in  the 
development  and  implementation  of  the 
set-aside  program.  Each  applicant  must: 

(a)  Describe  the  Community-wide 
Process. 

Describe  the  community-wide  process 
used  to  involve  homeless  provider 
organizations  in  the  planning  and 
implementation  of  the  rental  assistance 
program.  The  application  must  also 
describe  how  participating  homeless 
provider  organizations,  that  will  enter 
into  agreements  to  provide  services, 
have  been  or  will  be  identified  through 
a  request  for  proposals  process  or  other 
form  of  selection. 

(b)  Identify-  Eligible  Homeless 
Families. 

The  method  that  will  \ye  used  to 
identify  and  refer  to  the  HA  homeless 


families  currently  living  in  emergency 
shelters  or#ansitional  housing  within 
the  ESG  jurisdiction,  who  are 
"immediately  ready  for  permanent 
housing"  as  defined  in  this  NOFA. 

(c)  Section  8  Waiting  List. 
The  method  that  the  homeless 

provider  organizations  and  the  HA  will 
use  to  verify  and  ensure  that  each 
identified  family  meets  the 
"immediately  ready"  criteria  and  is 
either  on  the  Section  8  waiting  list  or 
will  be  added  to  the  wailing  fist. 

(d)  Involvement  of  Homeless  Provider 
Organizations. 

Describe  the  agreements  with 
homeless  provider  organizations  that 
will  ensure  each  family  receiving 
Section  8  rental  assistance  under  this 
NOFA  will  receive  the  following: 

(i)  Housing  search  assistance, 
assistance  in  securing  housing,  move-in 
assistance  and  housing  counseling,  as 
appropriate; 

(ii)  Stabilization  services  for  a 
minimum  of  six  months  to  assist  the 
family  in  adjusting  to  their  new 
surroundings  and  connecting  to 
community-based  services  and/or 
treatment,  as  appropriate;  and 

(iii)  Other  community-based  ser.iccs 
and/oMreatment  as  needed  to  allow  the 
family  to  remain  in  permanent  housing. 

(e)  Project-Based  Assistance.  The 
method  that  will  be  used  to  determine 
what  amount,  if  any,  of  the  rental 
certificate  funding  is  proposed  to  be 
used  for  project-based  rental  assistance 
for  Single  Room  Occupancy  (SRO)  in 
accordance  with  24  CFR  part  882, 
subpart  G,  Project-Based  Certificate 
Assistance  rules. 

[3)  Application  Revisions  After 
Submission  to  HUD 

HUD  will  provide  the  applicant  an 
opportunity  to  revise  its  application 
after  submission  to  HUD  in  response  to 
specific  written  comments  from  HUD. 
The  joint  applicants  will  have  a  thirty 
calendar  day  period  from  the  date  of 
HUD's  letter  to  satisfy  all  issues  with 
HUD.  Applicants  will  be  allowed  to 
respond  to  HUD  comments  more  than 
once  during  the  thirty  day  correction 
period  so  long  as  the  negotiations  are 
completed  by  the  thirty  calendar  day 
(leadline. 

(E)  Corrections  to  Deficient  Applications 
for  Homeless  Families  Subprogram 

(1)  Acceptable  Applications 

See  Section  Vni.(D)(3)  of  this  NOFA 
for  the  applicable  provisions. 

(2)  Unacceptable  .Applications 

The  14  day  technical  correction 
period  does  not  apply  to  this  NOFA.  See 


Section  Vni.(D)(3)  of  this  NOFA  for  the 
applicable  provisions. 

(F)  Application  Selection  Process  for 
Homeless  Families  Subprogram 

The  funds  available  under  this  NOFA 
are  being  allocated  on  a  formula  basis  as 
listed  in  Attachment  4  of  the  NOFA. 
Applications  will  be  reviewed  by  the 
HUD  Office  to  determine  whether  or  not 
they  are  technically  adequate  and 
responsive  to  the  application 
submission  criteria  based  on  the  NOFA 
requirements.  To  expedite  the  review  of 
applications  and  the  award  of  funds 
under  this  subprogram,  the  HUD  Office 
may  initiate  its  review  of  any 
application  received  prior  to  the 
deadline  established  for  submission. 

The  Office  of  Public  Housing  in  the 
HUD  Office  will  initially  screen  all 
appUcations  to  determine  if  an 
application  is  complete,  technically 
adequate  and  responsive  to  the  general 
application  selection  requirements.  The 
Community  Planning  and  Development 
(CPD)  Office  will  review  the  application 
to  determine  if  an  application  is 
responsive  to  the  application 
submission  requirements  including 
consistency  with  the  locality's  homeless 
assistance  strategy,  adequacy  of 
community-wide  process,  and  the 
procedures  for  assisting  homeless 
families.  If  an  application  is  found  to  be 
unresponsive,  the  HUD  Office  will 
notify  the  applicant  of  its  finding  and 
permit  the  applicant  to  revise  the 
application  as  provided  in  Section 
VIII.(D)(3). 

The  HUD  Office  of  Public  Housing 
will  approve  HA  applications  that  are 
technically  adequate  and  responsive.  If 
any  local  HA  .^nd  ESG  jurisdiction  does 
not  submii  a  juint  application  by  the 
due  date  specified  in  tlie  NOFA.  or  if  its 
application  is  disapproved,  the 
allocation  for  that  ESG  jurisdiction  will 
bo  reallocated  to  the  State  in  which  the 
jurisdiction  is  located.  If  a  State  does 
not  apply  by  the  due  date,  or  if  its 
application  is  disapproved,  the 
allocation  for  that  State  will  be 
reallocated  to  other  States  receiving 
allocations. 

IX.  Other  Allocations 

In  addition  to  the  budget  authority  for 
■fair  share"  rental  vouchers  and  rental 
certificates,  additional  budget  authority 
(including  carr)over  budget  authority)  is 
available  for  allocation  in  Fiscal  Year 
1995  for  rental  vouchers  and  rental 
certificates  for  the  following  purposes: 


(A)  Relocation,  Demolition  and 
Disposition  and  Replacement  Housing 
(HOPE  I,  II.  Section  5(h).  Section  18. 
and  HOPE  Viand  "OPT-OUTS- 

Headquarters  will  assign  funds 
directly  to  the  HUD  Offices  to  assist 
families  living  in  public  housing 
projects  that  are  being  demolished  or 
disposed  of  with  HUD  approval;  to 
provide  replacement  housing  in 
connection  with  Section  18.  HOPE  VI. 
or  Section  5(h)  activities;  or  relocation 
assistance  to  families  affected  by  HOPE 
I.  HOPE  II,  and  .Section  5(h)  activities; 
or  assistance  to  non-purchasing  families 
affected  by  HOPE  II  activities. 
Headquarters  will  also  assign  funds 
directly  to  HUD  Offices  to  assist  families 
living  in  a  Section  8  New  Construction 
or  Substantial  Rehabilitation,  or  Loan 
Management  Set-Aside  Projects,  where 
the  Section  8  Housing  Assistance 
Payments  Contract  ends.  HUD  Office 
requests  for  funding  under  tliis  category 
will  be  approved  on  a  first-come,  first- 
served  basis.  HUD  Office  requests 
should  include  all  data  pertinent  to 
determining  the  eUgibility  of  the  request 
for  funding  under  the  appropriate 
program  and  the  amount  of  funds 
required.  Replacement  housing 
assistance  will  be  provided  in  the  form 
of  5-year  rental  voucher  or  rental 
certificate  funding.  (Approximately 
9,425  units  and  $323  million  in  budget 
authority.) 

(B)  Rental  Voucher  and  Rental 
Certificate  Renewals 

Headquarters  will  allocate  funds 
directly  to  the  HUD  Offices  for  the 
renewal  of  rental  voucher  and  rental 
certificate  funding  increments  expiring 
in  Fi.scal  Year  1995.  Renewal  furding' 
will  be  provided  in-kind  (i.e..  re: ;! 
voucher  funding  for  expiring  rei.tul 
voucher  increments,  and  rental 
certificate  funding  for  expiring  rent;d 
certificate  increments).  (Approximately 
126,000  units  and  $2.9  billion  in  budget 
authority.) 

(CI  Section  23  Conversions 

Headquarters  will  allocate  rental 
certificate  funds  directly  to  the  HUT) 
Offices  for  tenant-based  rental 
assi.stance  to  residents  of  Section  23 
leased  housing  for  which  leases  are 
expiring.  HUD  Office  requests  for 
funding  under  this  categon,-  will  be 
approved  on  a  first-come,  first-served 
basis.  HUD  Offices  must  include  all  data 
necessary  to  determine  the  amount  of 
funds  required.  (Approximately  320 
units  and  $6.5  million  in  budget 
authoritv.) 
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(D)  Section  8  Amendments 

Headquarters  will  allocate  Rental 
Certificate  Program  cost  amendments  to 
provide  budget  authority  increases  to 
HA  rental  certificate  programs. 
Headquarters  will  allocate  the  funds  on 
an  as  needed  basis.  (Approximately 
$185  million  in  budget  authority.) 

(E)  Housing  Agency  Portability  Fees 

Headquarters  will  allocate  these  funds 
to  pay  special  preliminary  fees  to  HAs 
under  Rental  Voucher  and  Rental 
Certificate  Program  portability 
provisions.  The  Department  issued  a 
HUD  Notice  PIH  92-14  (PHA).  dated 
April  22.  1992.  that  describes 
administrative  procedures  for  requesting 
the  special  preliminary  fees.  These 
funds  will  be  allocated  to  the  HAs  on  a 
first-come,  first-served  basis. 
(Approximately  $9.5  million  in  budget 
authority.) 

(F)  Headquarters  Reserve 

Headquarters  will  retain  in  the 
Headquarters  Reserve  sufficient  funding 
to  meet  the  requirements  for  the 
following  purposes:  (1)  Natural 
disasters.  (2)  other  housing  emergencies, 
(3)  litigation,  and  (4)  desegregation  of 
public  housing.  (Approximately  4,300 
units  and  $151  million  in  budget 
authority.) 

(G)  Property  Disposition 

Headquarters  will  assign  funds 
directly  to  the  HUD  Offices  to  assist 
families  living  in  a  HUD-owned 
property  when  it  is  sold.  HUD  Office 
requests  for  funding  under  this  category 
will  be  approved  on  a  first-come,  first- 
served  basis.  (Approximately  900  units 
and  $30  million  in  budget  authority.) 

(H)  FY  94  NOFA  for  Homeless  Persons 
With  Disabilities 

HUD  published  a  NOFA  for  a  FY  94 
Section  8  Rental  Voucher  Set-Aside  for 
Homeless  Persons  with  Disabilities  on 
February  1,  1994.  The  Februar>'  1,  1994 
NOFA  is  independent  of  any 
subprogram  funding  published  in  this 
NOFA.  HUD  expects  to  issue  the  funds 
shortly  to  the  HUD  State  and  Area 
Offices  for  reservation  of  those  funds  for 
the  HAs  selected  under  the  February  1, 
1994  NOFA. 

(I]  FY  94  NOFA  for  Homeless  Veterans 
With  Severe  Psychiatric  or  Substance 
Abuse  Disorders 

HUD  published  a  NOFA  for  the  FY  94 
Section  8  Rental  Voucher  Set-Aside  for 
Homeless  Veterans  with  Severe 
Psychiatric  or  Substance  Abuse 
Disorders  on  July  14. 1994.  The  July  14, 
1994  NOFA  is  independent  of  any 
subprogram  funding  published  in  this 


NOFA.  HUD  expects  to  issue  the  funds 
shortly  to  the  HUD  State  and  Area 
Offices  for  reservation  of  those  funds  for 
the  HAs  selected  under  the  July  14, 
1994  NOFA. 

(J)  FY  94  NOFA  for  Family  Unification 

HUD  published  a  NOFA  for  the  FY  94 
Family  Unification  Program  on  August 
29, 1994.  The  August  29,  1994  NOFA  is 
independent  of  any  subprogram  funding 
published  in  this  NOFA.  HUD  expects 
to  issue  the  funds  shortly  to  the  HUD 
State  and  Area  Offices  for  reservation  of 
those  funds  for  the  HAs  selected  under 
the  August  29, 1994  NOFA. 

(K)  FY  94  NOFA  for  FSS  Service 
Coordinators 

HUD  published  a  NOFA  for  the 
Family  Self-Sufficiency  (FSS)  Service 
Coordinators  for  the  Section  8  Rental 
Certificate  and  Rental  Voucher  Programs 
on  August  29, 1994.  The  August  29, 
1994  NOFA  is  independent  of  any 
subprogram  funding  published  in  this 
NOFA.  HUD  expects  to  issue  the  funds 
shortly  to  the  HUD  State  and  Area 
Offices  for  reservation  of  those  funds  for 
the  HAs  selected  under  the  August  29, 
1994  NOFA. 

X.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  all 
funding  available  under  this  NOFA  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  Part 
50,  which  implement  section  102(2)(C) 
of  the  National  Envirormiental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276.  451  Seventh 
Street,  SVV..  Washington,  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  This  notice  is  a  funding  notice 
and  does  not  substantially  alter  the 
established  roles  of  the  Department,  the 
States,  and  local  governments,  including 
HAs. 


(C)  Impact  on  the  Family 

The  General  Counsel,  as  Ike 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibility. 

(D)  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
calendar  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

(E)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act)  is  codified  as  24  CFR  part 
4,  applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  i:iformation  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethi(  s 


(202)  708-3815  (TDD/Voict).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
HUD  Office  Coun.sel,  or  Headquarters 
counsel  for  tlie  program  to  which  the 
question  pertains. 

(F)  Prohibition  Against  Lobbying 
Activities 

•     The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract,  grant, 
or  loan.  The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
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UiP  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  SlOO.OOO  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activitios  in  connection 
with  the  assistance.  IHAs  established  by 
an  Indian  tribe  as  a  result  of  the  exercise 
of  the  tribe's  sovereign  power  are 
excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  e.stablished 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

lO  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  fo  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts— those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  arc  paid  to  provide  the 
infiuence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 


to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  lied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17.  1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  icad  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Any  questions 
about  the  rule  should  be  forwarded  to 
the  Director.  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S.W.. 
Washington.  D.C.  20410-3000. 
Telephone:  (202)  708-3815  (TDD/Voice) 
(this  IS  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

Dated:  February' 0.  199S. 

Michael  B.  Janis, 

Ceiwral  Deputy  ./^.s.,>.s-/,7nf  Sccmtaryfor  Public 
and  Indian  Housing. 
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NOFA  for  Fair  Share 
SUGGESTED  FORMAT  FOR  PORTABILITY  CERTIFICATION 


Attachment  2 


Dear  Director,  Office  of  Public  Housing  or  Native  Americim  Programs  Office: 

This  letter  is  to  request  rental  vouchers  anci  certificates  as  reimbursement 
for  Portability  units  from  the  Fair  Share  funding  for  FY  95. 

The  Housing  Agency  has  submitted  a  Form  Htn)-52S15,  Application  for  Existing 
Housing,  in  response  to  a  NOFA  published  on  [insert  date  of  publication],  1995, 
and  included  in  its  application  is  a  request  for  reimbursement  of  rental  vouchers 
and  certificates  for  fcunilies  that  have  moved  into  the  Housing  Agency's 
jurisdiction  under  portability  procedures.  The  Housing  Agency  hereby  requests 
reimbursement  out  of  the  FY  95  Fair  Share  allocation  for  (  insert  the  County  or 
MSA  Allocation  Area)  for  the  number  of  rental  vouchers  and  certificates  by 
bedroom  size  shovm  below: 


REIMBURSEMENT 
REQUEST 

Rental  Vouchers 

Rental  Certificates 

TOTALS 


Zero 
BR 

One 
BR 

Two 
BR 

Three 
BR 

Four 
BR 

TOTALS 

The  Housing  Agency  certifies  that  the  following  information,  on  the  number 
of  rental  vouchers  and  certificates  for  which  the  Housing  Agency  billed  another 
housing  agency  during  the  most  recent  month  prior  to  application  and  has  absorbed 
iato  its  program  during  the  Housing  Agency's  most  recently  ended  fiscal  year,  is 
true  and  accurate: 


HA  PROGRAM  STATUS 


Absorbed  Rental 
Vouchers 

Billed  Rental 
Vouchers 

Absorbed  Rental 
Certificates 

Billed  Rental 
Certificates 


TOTALS 


Zero 
BR 

One 

BR 

Two 
BR 

Three 
BR 

Four 
BR 

TOTALS 

■ 

The  Housing  Agency  acknowledges  that  HUV   has  a  right  to  inspect  its  records 
to  verify  the  accuracy  of  the  information  provided  in  this  letter. 


Name  of  HA 


Signature  of  HA  Representative 
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NOFA  for  Persona  with  HIV/AIDS 
SBRVICB  ARKA  (State  or  Locality): 


Attachment  3 


BODGBT      UNITS 
AOTHORITY 


New  England  Region   CONNECTICUT.  MAINE.  MASSACHUSETTS.  NEW  HAMPSHIRE.  RHODE 
ISLAND,  and  VERMONT 


STATE  OF  CONNECTICUT  (outside  of  the 

Hartford  EMSA) 
HARTFORD  CT  MSA 


714,000 
395,000 


COMMONWEALTH  OF  MASSACHUSETTS  (outside  of 

the  Boston  EMSA)  599,000 

BOSTON,  MA-NH  PMSA  1,142,000 


New  York,  New  Jersey  Region  NEW  JERSEY  and  NEW  YORK 

STATE  OF  NEW  JERSEY  (outside  of  5  EMSAs)  722,000 
Paterson  for  the  BERGEN-PASSAIC,  NJ  PMSA  779,000 
JERSEY  CITY,  NJ  PMSA  1,259,000 
Woodbridge  for  the  MIDDLESEX-SOMERSET- 
HUNTERDON  NJ  PMSA  368,000 
NEWARK,  NJ  PMSA  3,205,000 

STATE  OF  NEW  YORK  (outside  of  2  EMSAs)  1,392,000 

Islip  for  the  NASSAU-SUFFOLK,  NY  PMSA  750,000 

NEW  YORK,  NY  PMSA  25,607,000 


21 
12 


19 
30 


19 
16 
30 

8 
.76 

56 

15 

584 


Mid-Atlantic  Region   DELAWARE.  DISTRICT  OF  COLUMBIA.  MARYLAND.  PENNSYLVANIA. 
VIRGINIA,  and  WEST  VIRGINIA 

WASHINGTON,  DC-MD-VA-WV  PMSA 

BALTIMORE,  MD  PMSA 

COMMONWEALTH  OF  PENNSYLVANIA  (outside  of 

the  Philadelphia  EMSA) 
PHILADELPHIA,  PA-NJ  PMSA 

COMMONWEALTH  OF  VIRGINIA  (outside  of  the 
Washington  DC  EMSA) 


2,861,000 

67 

1,639,000 

55 

785,000 

34 

1,981,000 

59 

706,000 


25 


Southeast  Region    ALABAMA,   FLORIDA.  GEORGIA.  KENTUCKY.  MISSISSIPPI.  NORTH 

CAROLINA,  PUERTO  RICO.  SOUTH  CAROLINA,  and  TENNESSEE 

STATE  OF  ALABAMA 

STATE  OF  FLORIDA  (outside  of  6  EMSAs) 

FORT  LAUDERDALE,  FL  PMSA 

JACKSONVILLE,  FL  MSA 

MIAMI,  FL  PMSA 

ORLANDO,    FL   MSA 

TAMPA-ST.    PETERSBURG-CLEARWATER,    FL  MSA 

WEST   PALM    BEACH-BOCA   RATON,    FL   MSA 

STATE  OF  GEORGIA   (outside  of  the  Atlanta 
EMSA) 


551,000 

24 

1,582,000 

63 

1,945,000 

57 

489,000 

19 

4,855,000 

135 

542,000 

17 

1,028,000 

38 

953,000 

27 

601,000 

27 
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ATLANTA,  GA  MSA 

STATE  OF  MISSISSIPPI 

STATE  OP  NORTH  CAROLINA 

COMMONWEALTH  OF  PUERTO  RICO  (outside  of 

the  San  Juan  EMSA) 
SAN  JUAN-BAYAMON,  PR  PMSA 

STATE  OF  SOUTH  CAROLINA 

STATE  OP  TENNESSEE 


1,615,000 

S3 

362,000 

15 

978,000 

36 

962,000 

40 

2,472,000 

108 

766,000 

29 

684,000 

27 

Midwest  Region   ILLINOIS.  INDIANA.  MICHIGAN.  MINNESOTA.  OHIO,  and  WISCONSIN 


CHICAGO,  IL  PMSA 

STATE  OP  MICHIGAN  (outside  Of  the 

Detroit  EMSA) 
DETROIT,  MI  PMSA 

STATE  OP  INDIANA 

MINNEAPOLIS-ST  PAUL  MN-WI  MSA 

STATE  OF  OHIO  (outside  of  the  Cleveland- 

Lorain-Elvyria  EMSA) 
CLEVELAND-LORAIN-ELVYRIA  OH  PMSA 

STATE  OP  WISCONSIN  (outside  of  the 
Minneapolis-St  Paul  MSA) 


2,196,000 

62 

349,000 
806,000 

11 
28 

633,000 

24 

380,000 

13 

860,000 
333,000 

36 
13 

399,000 


15 


Southwest  Region  ARKANSAS.  LOUISIANA.  NEW  MEXICO.  OKLAHOMA,  and  TEXAS 

STATE  OP  LOUISIANA  (outside  of  the  New 

Orleans  EMSA)                           494,000  23 

NEW  ORLEANS,  LA  MSA                          787,000  34 

* 

STATE  OP  OKLAHOMA                             416,000  21 

STATE  OP  TEXAS  (outside  of  5  EMSAs)           973,000  40 

DALLAS,  TX  PMSA                            1,376,000  52 

PT  WORTH-ARLINGTON,  TX  PMSA                  320,000  13 

HOUSTON,  TX  PMSA                           2,873,000  111 

AUSTIN-SAN  MARCOS,  TX  MSA                     645,000  23 

SAN  ANTONIO,  TX  MSA                          426,000  18 

Great  Plains  Region  IOWA.  KANSAS.  Missouri,  and  NEBRASKA 

-   KANSAS  CITY,  MO-KS  MSA                       505,000  21 

ST.  LOUIS,  MO-IL  MSA                         529,000  24 

Roc^  Mountain  Region  COLORADO.  MONTANA.  NORTH  DAKOTA.  SOUTH  DAKOTA.  UTAH,  and 

WYOMING  : ' ' 


DENVER,  CO  PMSA 


705,000     27 


UMI 
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Pacific/Hawaii  Region  ARIZONA,  CALIFORNIA,  HAWAII,  and  NEVADA 

PHOENIX-MESA,  AZ  MSA  508,000      20 

STATE  OP  NEVADA  395,000      13 

STATE  OF  CALIFORNIA  (outside  of  8  EMSAs) 
OAKLAND,  CA  PMSA 
SACRAMENTO,  CA  PMSA 
SAN  FRANCISCO,  CA  PMSA 
SAN  JOSE,  CA  PMSA 

Santa  Ana  for  ORANGE  COUNTY,  CA  PMSA 
LOS  ANGELES,  CA  PMSA 
RIVERSIDE-SAN  BERNARDINO,  CA  PMSA 
SAN  DIEGO,  CA  MSA 

Northwest/Alaska  Region  ALASKA,  IDAHO,  OREGON,  and  WASHINGTON 

PORTLAND -VANCOUVER,  OR-WA  PMSA  444,000      17 

SEATTLE-BELLEVUE-EVERETT,  WA  PMSA  -958,000      30 


Federal  Register  /  Vol.  60.  No.  42  /  Friday.  March  3.  1995  /  Notices 


12085 


1,323,000 

44 

960,000 

24 

359,000 

12 

7,588,000 

161 

369,000 

8 

671,000 

16 

5,973,000 

146 

681,000 

22 

1,277,000 

38 

PERSONS  WITH  AIDS  SUBPROGRAM  TOTAL 


$   102.,  800, 000      3,000 


1995 


ATTACHMENT  4A 


FY  95  SECTION  8  SUBPROGRAM  FOR  HOMELESS  FAMILES 
BUDGET  AUTVIORITV  AND  ESTIMATED  NUMBER  OF  UNITS 
STATE  ALLOCATIONS 


Approximate 

Name  of  State 

Budget  Authority 

Number  of  Units 

Alabama 

S2.424.000 

95 

Alaska 

139,000 

2 

Arizona 

900,000 

28 

Arkansas 

1.725.000 

76 

California 

7.894,000 

193 

Colorado 

1,394.000 

23 

Connecticut 

1 .467.000 

29 

Delaware 

118,000 

4 

Florida 

3,052.000 

69 

Georgia 

2.775.000 

96 

Hawaii 

202.000 

3 

Idaho 

599,000 

18 

Illinois 

3,787.000 

,157 

Indiana 

2.757.000 

98 

Iowa 

2.239.000    ■ 

83. 

Kansas 

'  1.348.000 

51 

Kentucky 

2,176.000 

88 

Louisiana 

2.521.000 

99 

Maine 

942.000 

27 

Maryland 

760.000 

20. 

Massachusetts 

3.193,000 

45' 

Michigan 

4.113.000 

137 

Minnesota 

1.788,000 

64 

Mississippi 

2.306,000 

87 

Missouri 

2,046,000 

88 

Montana 

567.000 

21' 

Nebraska 

936.000 

39 

Nevada 

330.000 

8 

New  Hampshire 

705,000 

17 

New  Jersey 

2,048.000 

44 

New  Mexico 

*      879.000 

32 

New  York 

4.306.000 

107 

North  Carolina 

3,645.000 

119 

North  Dakota     ' 

470.000 

21 

Ohio 

4.598.000 

167 

Oklahoma 

1 .431 .000 

61 

Oregon 

1,115.000 

35 

Pennsylvania 

4.077.000 

113 

Puerto  Rico 

3,713.000 

139 

Rhode  Island 

436,000 

to; 

South  Carolina 

2,372,000      : 

73 

South  Dakota 

546,000 

22 

Tennessee 

2.131.000 

62 

Texas 

6.824.000 

256 

Utah 

642.000 

20 

Vermont 

437.000 

13 

Virginia 

2.148.000 

68 

Washington 

1 .404.000 

37 

West  Virginia 

1.451.000 

'    61 

Wisconsin 

2.712,000      •■' 

94 

Wyoming 

267.000 

•8 

TOTAL 

$102,855,000 

3.343 

UMI 
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ATTACHMENT  4B 


SECTION  8  SUBPROGRAM  FOR  HOMELESS  FAMIUES 
BUDGET  AUTHORTTY  AND  ESTIMATED  NUMBER  OF  UNfTS 
CrrYAJRBAN  COUNT/  ALLOCATIONS 


Approximate 

Approximate 

Nam*  of  Jurisdiction 

Budget  Authority 

Nymbef  of  Untts 

Name  of  Jurisdiction 

Budget  Authority 

Number  of  Units 

Alabama 

Colorado 

BIRMINGHAM 

$1, 235.000 

48 

COLORADO  SPRINGS 

401.000 

14 

MOBILE 

505,000 

22 

DENVER 

1.621.000 

49 

MONTGOMERY 

431.000 

16 

STATE  TOTAL 

$2,022,000 

63 

JEFFERSON  COUNTY 

463.000 

18 

STATE  TOTAL 

$2,634,000 

105 

Connecticut 

BRIDGEPORT 

589.000 

12 

Alaska 

HARTFORD 

674.000 

16 

ANCHORAGE 

297.000 

7 

NEW  BRITAIN 

286,000 

7 

STATE  TOTAL 

$297,000 

7 

NEW  HAVEN 

624,000 

14 

■■ 

WATER8URY 

340,000 

9 

Arizona 

STATE  TOTAL 

$2,513,000 

58 

MESA 

401.000 

13 

PHOENIX 

1.930,000 

65 

Delaware 

TUCSON 

986.000 

33 

WILMINGTON 

423.000 

12 

MARICOPA  COUf^TY 

509,000 

17 

NEW  CASTLE  COUNTY 

366,000 

10 

PIMA  COUNTY 

394.000 

13 

STATE  TOTAL 

$789,000 

22 

STATE  TOTAL 

$4,220,000 

141 

District  of  Columbia 

2,899.000 

60 

Arkansas 

URLEROCK 

340.000 

13 

STATE  TOTAL 

$340,000 

13 

Florida 

California 

FORT  LAUDERDALE 

373,000 

9 

ANAHEIM 

468,000 

10 

HIALEAH 

6.\S,000 

15 

BAKERSRELD 

327,000 

tl 

JACKSONVII 1  F 

1.187,000 

40 

BERKELEY 

474.000 

10 

MIAMI 

1,772.000 

41 

FRESNO 

947.000 

32 

MIAMI  BEACH 

359.000 

8 

LONG  BEACH 

1.040.000 

21 

ORUNDO 

327.000 

9 

LOS  ANGELES 

10,760.000 

215 

ST.  PETERSBURG 

438.000 

14 

OAKLAND 

1.287.000 

27 

TALLAHASSEE 

290.000 

9 

OXNARD 

370.000 

7 

TAMPA 

678.000 

21 

PASADENA 

316,000 

10 

BREVARD  COUNTY 

323.000 

10 

POMONA 

338,000 

7 

BROWARD  COUNTY 

912.000 

22 

RIVERSIDE 

390.000 

11 

DADE  COUNTY 

2,633.000 

60 

SACRAMENTO 

771.000 

21 

ESCAMBIA  COUNTY 

390.000 

16 

SAN  BERNARDINO 

427.000 

12 

HILLSBOROUGH  COUNTY 

811.000 

25 

SAN  DIEGO 

2.113.000 

54 

ORANGE  COUNTY 

682.000 

19 

SAN  FRANCISCO 

3.129.000 

54 

PALM  BEACH  COUNTY 

962.000 

24 

SAN  JOSE 

1.313,000 

24 

PASCO  COUNTY 

423.000 

13 

SANTA  ANA 

865,000 

17 

PINELLAS  COUNTY 

496.000 

16 

STOCKTON 

535,000 

16 

POLK  COUNTY 

559.000 

21 

COMPTON 

388,000 

8 

SEMINOLE  COUNTY 

330.000 

9 

EL  MONTE 

388.000 

8 

VOLUSIA  COUNTY 

420.000 

13 

GLENDALE 

390.000 

8 

STATE  TOTAL 

$15,002,000 

415 

INGLEWOOO 

305,000 

6 

CONTRA  COSTA  COUNTY 

459,000 

10 

Georgia 

FRESNO  COUNTY 

743,000 

25 

ATLANTA 

1.714.000 

50 

ll€RN  COUNTY 

897.000 

29 

AUGUSTA 

308.000 

12 

LOS  ANGELES  COUNTY 

4.830.000 

96 

COLUMBUS 

399.000 

16 

ORANGE  COUNTY 

617.000 

12 

MACON 

308,000 

12 

RIVERSIDE  COUNTY 

1.173.000 

32 

SAVANNAH 

434.000 

15 

SACRAMENTO  COUNTY 

925.000 

26 

COBB COUNTY 

370.000 

11 

SAN  BERNARDINO  COUNTY 

1.079.000 

30 

DEKALB  COUNTY 

639.000 

18 

SAN  DIEGO  COUNTY 

765.000 

19 

FULTON  COUNTY 

359.000 

10 

SAN  JOAQUIN  COUNTY 

455.000 

13 

GWINNETT  COUNTY 

297.000 

9 

SAN  LUIS  OBISPO  COUNTY 

330.000 

8 

STATE  TOTAL 

$4,828,000 

153 

SAN  MATEO  COUNTY 

449,000 

8 

SANTA  CUVRA  COUNTY 

394.000 

7 

SONOMA  COUNTY 

319j000 

'7 

VENTURA  COUNTY 

362.000 

7 

■  - 

STATE  TOTAL 

$41,158,000 

917 

Hawaii 
HONOLULU 
STATE  TOTAL 

Illinois 
CHICAGO 
EAST  ST.  LOUIS 
EVANSTON 
PEORIA 
ROCKFORD 
CICERO 
COOK  COUNTY 
DU  PAGE  COUNTY 
LAKE  COUNTY 
MADISON  COUNTY 
ST  CLAIR  COUNTY 
STATE  TOTAL 

Indiana 
EVANSVILLE 
FORT  WAYNE 
GARY 
HAMMOND 
INDIANAPOUS 
SOUTH  BEND 
TERRE  HALn-E 
STATE  TOTAL 

Iowa 

OES  MOINES 
SIOUX  CITY 
STATE  TOTAL 
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SECTION  8  SUBPROGRAM  FOR  HOMELESS  FAMIUES 
BUDGET  AUTHORITY  AND  ESTIMATED  NUMBER  OF  UNfTS 
CITY/URBAN  COUNTY  AaOCATlONS 

Massachusetts 
1,902.000  30  BOSTON 

$1,902,000  30  CAMBRIDGE 

FALL  RIVER 


15,406.000 
377,000 
290.000 
344.000 
330.000 
295,000 
1,840,000 
542,000 
377.000 
524.000 
330.000 
$20,655,000 


509,000 
474,000 
693.000 
401.000 
1,510.000 
485.000 
334.000 
$4,406,000 


674.000 

334.000 

$1,008,000 


Ih&nsas 

IWVNSAS  CITY 

431.000 

TOPEKA 

338,000 

WICHfTA 

516.000 

STATE  TOTAL 

$1,285,000 

IJfentucky 

LEXINGTON- FAYETTE 

390.000 

LOUISVILLE 

1.654,000 

COVINGTON 

301.000 

JEFFERSON  COUNTY 

474.000 

STATE  TOTAL 

$2,819,000 

Louisiana 

BATON  ROUGE 

854.000 

HOUMA 

295,000 

NEW  ORLEANS 

2,659.000 

SHREVEPORT 

581,000 

JEFFERSON  PARISH 

754,000 

STATE  TOTAL 

$5,143,000 

Maine 

PORTUMD 

323,000 

STATE  TOTAL 

$323,000 

Maryland 

BALTIMORE 

3.978.000 

ANNE  ARUNDEL  COUNTY 

351.000 

BALTIMORE  COUNTY 

696.000 

MONTGOMERY  COUNTY 

696.000 

PRINCE  GEORGES  COUNTY 

886.000 

STATE  TOTAL 

$6,607,000 

377 
14 

7 
13 
12 

7 
45 
13 

9 

19 

12 

530 


21 
17 
23 

13 
51 
16 
14 
156 


22 

13 
35 


15 
13 
18 
46 


15 
68 

11 
19 

113 


34 
13 
96 
23 
27 
193 


8 
8 


113 
10 
20 
14 
18 

175 


LAWRENCE 

LOWELL 

LYNN 

NEW  BEDFORD 

SPRINGRELD 

WORCESTER 

NEWTON 

QUINCY 

SOMERVILLE 

STATE  TOTAL 

Michigan 

DEARBORN 

DETROIT 

RJNT 

GRAND  RAPIDS 

KALAMAZOO 

LANSING 

PONTIAC 

SIGINAW 

GENESSEE  COUNTY 

OAKLAND  COUfVTY 

WAYNE  COUNTY 

STATE  TOTAL 


Minnesota 
MINNEAPOUS 
ST.  PAUL 

HENNEPIN  COLWTY 
ST.  LOUIS  COUNTY 
STATE  TOTAL 

Mississippi 
JACKSON 
STATE  TOTAL 

Missouri 
KANSAS  CfTY 
ST  JOSEPH 
ST.  LOUIS 
ST.  LOUIS  COUNTY 
STATE  TOTAL 

Nebraska 

OMAHA 
STATE  TOTAL 

Nevada 
LAS  VEGAS 
CLARK  COUNfTY 
STATE  TOTAL 


3,215,000 
488,000 
449,000 

330.000 
344,000 
438,000 
455.000 
667.000 
750,000 
327,000 
323.000 
459,000 
$8,245,000 


351.000 
7.760.000 
811.000 
617.000 
301.000 
305.000 
286,000 
444,000 
416,000 
574.000 
516.000 
$12,381,000 


2.217.000 

1,235.000 

477.000 

879.000 

$4,808,000 


557.000 
$557,000 


1.636.000 

334.000 

3.792,000 

990.000 

$6,752,000 


912.000 
$912,000 


434.000 

503.000 

$937,000 


70 

11 

12 

9 

9 

10 

14 

19 

19 

7 

7 

10 

196 


11 

237 

30 

21 

11 

10 

9 

16 

15 

18 

16 

393 


63 
35 

14 

36 

148 


20 
20 


59 

16 

140 

36 

2S0 


32 
32 


12 
13 
25 
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SECTION  8  SUBPROGRAM  FOR  HOMELESS  FAMIUES 
BUDGET-  AUTWORITY  AND  ESTIMATED  NUMBER  OF  UNITS 
CrTYA^RBAN  COUNTY  ALLOCATIONS 


SECTION  8  SUBPROGRAM  FOR  HOMELESS  FAMIUES 
BUDGET  AUTXORITY  AND  ESTIMATED  NUMBER  OF  UNITS 
CITY/URBAN  COUNTY  ALLOCATIONS 


New  Jersey 

ATLANTIC  CITY 
CAMDEN 
ELIZABETH 
JERSEY  CITY 
NEWARK 
PATERSON 
TRENTON 
BAYONNE 
BERGEN  COUNTY 
BURLINGTON  COUNTY 
CAMDEN  COUNTY 
ESSEX  COUNTY 
HUDSON  COUNTY 
MONMOUTH  COUNTY 
MORRIS  COUNTY 
OCEAN  COUNTY 
UNION  COUNTY 
STATE  TOTAL 

New  Mexico 
ALBUQUERQUE 
STATE  TOTAL 

New  York 

ALBANY 

BINGHAMTON 

BUFFALO 

NEW  YORK  CITY 

NIAGARA  FALLS 

ROCHESTER 

SCHENECTADY 

SYRACUSE 

TTWY 

UTICA 

ISUPTOWN 

MOUNT  VERNON 

TONAWANDA  TOWN 

TONKERS 

ROCKLAND  COUNTY 

ERIE  COUNTY 

MONROE  COUNTY 

NASSAU  COUNTY 

SUFFOLK  COUNTY 

WESTCHESTER  COUNTY 

STATE  TOTAL 

North  Carolina 

CHARLOTTE 
GREENSBORO 
RALEIGH 
STATE  TOTAL 

Ohio 

AKRON 

CANTON 

CINCINNA"n 

CLEVELAND 

COLUMBUS 

DAYTON 

SPRINGRELD 

TOLEDO 

•VOUNGSTOWN 
LAKEWOOD 
CUYAHOGA  COUNTY 


305.000 

531.000 

384.000 

1 .205.000 

1.805.000 
542.000 
524.000 
316,000 
1.751.000 
297.000 
377.000 
973.000 
836.000 
470.000 
316.000 
330.000 
854.000 
$11,816,000 


721.000 
$721,000 


617.000 
388.000 

2.877.000 

30.768.000 

463.000 

1.558,000 
409.000 

1.016.000 
323.000 
503.000 
334.000 
308,000 
286,000 
609,000 
305,000 
416,000 
290.000 

2.217.000 

617,000 

821,000 

$45,125,000 


628,000 

295,000 

312,000 

$1,235,000 


1.173.000 

509.000 

2.236.000 

4.349.000 

1.227.000 

1.127,000 

344.000 

1.266.000 

804,000 

305,000 

481.000 


7 
13 

8 
26 
37 

to 

12 

7 

33 

7 

9 

20 

18 

9 

6 

7 

17 

246 


24 
24 


18 

14 

100 

643 

16 

47 

12 

34 

10 

.   19 

6 

5 

10 

U 

6 

14 

9 

38 

10 

14 

t.037 


21 
11 
10 
42 


38 

20 
79 
148 
44 
39 
12 
45 
34 
10 
16 


FRANKLIN  COUNTY 
HAMILTON  COUNTY 
MONTGOMERY  COUNTY 
STATE  TOTAL 

Oklahoma 

OKLAHOMA  CrTY 
TULSA 
STATE  TOTAL 

Oregon • 

PORTLAND 

CLACKAMAS  COUNTY 
WASHINGTON  COUNTY 
STATE  TOTAL 

Pennsylvania 
ALLENTOWN 
ALTOONA 
ERIE 

HARRISBURG 
JOHNSTOWN 
LANCASTER 
PHILADELPHIA 

PnrSBURGH 
READING 
SCRANTON 
WILKES- BARRE 
YORK 
CHESTER 

UPPER  DARBY  TOWNSHIP 
ALLEGHENY  COUNTY 
BEAVER  COUNTY 
BERKS  COUNTY 
BUCKS  COUNTY 
CHESTER  COUNTY 
DELAWARE  COUNTY 
LANCASTER  COUNTY 
LUZERNE  COUNTY 
MONTGOMERY  COUNTY 
WASHINGTON  COUNTY 
WESTMORELAND  COUNTY 
YORK COUNTY 
STATE  TOTAL 

Puerto  Rico 
AGUADILLA  MUNICIPO 
ARECIBO  MUNICIPIO 
CAGUAS  MUNICfPtO 
CAYEY  MUNICIPIO 
MAYAGUEZ  MUNCIPO 
PONCE  MUNICIPIO 
SAN  JUAN  MUNICtPO 

BAYAMON  MUNICIPtO 
CAROLINA  MUNICIPIO 
GUAYNABO  MUNICIPIO 
HUMACAO  MUNICIPIO 
TOA  BAJA  MUNICIPIO 
TRUJILLO  ALTO  MUNICIPIO 
VEGA  BAJA  MUNICIPO 
STATE  TOTAL 

Rhode  Island 
PAWTDCKET 
PROVIDENCE 
WOON  SOCKET 
STATETOTAL 


316,000 

524,000 

370.000 

$15,031,000 


875,000 

667.000 

$1,542,000 


1. 506.000 

319.000 

284.000 

$2,109,000 


431.000 
349.000 
600.000 
401.000 
301.000 
290.000 
9.166.000 
3.021.000 
516.000 
563.000 
319,000 
284,000 
286,000 
323.000 
2.544,000 
657,000 
412.000 
355.000 
416.000 
589.000 
505,000 
757.000 
531,000 
761.000 
682.000 
394.000 
$25,453,000 


381,000 
589,000 
711,000 
297,000 
589,000 
1.202.000 
2.152.000 
973.000 
778.000 
401,000 
327.000 
463,000 
290,000 
351.000 
$9,504,000 


319,000 

1.005.000 

197,000 

$1,521,000 


11 
19 
13 

528 


36 
24 
60 


48 

10 

9 

68 


13 
>6 

25 
13 

15 

9 

231 

113 

17 

22 

13 

10 

7 

8 

95 

25 

14 

9 

10 

15 

16 

30 

13 

28 

26 

14 

807 


21 
22 
32 
13 
32 
46 
82 

37 
30 
15 
12 
18 
11 
13 
384 


8 
27 

5 
40 


South  Carolina 
GREENVII  IF  COUNTY 
STATETOTAL 

362.000 

$362,000 

15 
15 

Washington 

SEATTLE 

SPOKANE 

1.944,000 
624,000 

51 
21 

Tennessee 
CHATTANOOGA 
IWOXVII 1  F 
MEMPHIS 
NASHVILLE- DAVIDSON 

351,000 

370.000 

1.725.000 

879.000 

14 
15 
66 
30 

TACOMA 
KING  COUNTY 
PIERCE  COUNTY 
SNOHOMISH  COUNTY 
STATETOTAL 

416.000 
819.000 
548.000 
401.000 
$4,752,000 

13 
22 
17 
11 

134 

STATETOTAL 

$3,325,000 

124 

V^est  Virginia 

Texas 

AMARILLO 

ARUNGTON 

CHARLESTON 

351.000 

15 

334,000 

316,000 

14 
10 

HUNTINGTON 
STATETOTAL 

388.000 
$739,000 

18 
33 

AUSTIN 

1.023.000 

28 

Wisconsin 

BEAUMONT 
BROWNSVILLE          • 
CORPUS  CHRIST! 
DALLAS 
EL  PASO 

319,000 

538.000 

717.000 

^457.000 

1.658.000 

13 
19 
26 
74 
59 

MADISON 
MILWAUKEE 
RACINE 
STATETOTAL 

334.000 

2.852.000 

316.000 

$3,502,000 

10 
88 
11 

109 

FOPrrWORTTVI 
HOUSTON 

1.019.000 
4.570.000 

33 

141 

NATIONAL  TOTAL 

$306,565,000 

8.828 

LAREDO 

589.000 

22 

LUBBOCK 

459.000 

17 

MC  ALLEN 

344.000 

14 

SAN  ANTONIO 

2.759.000 

93 

WACO 

305.000 

11 

BEXAR  COUNTY 

334,000 

It 

FORT  BEND  COUNTY 

286,000 

9 

■ 

HARRIS  COUNTY 

1.285,000 

40 

HIDALGO  COUNTY 

1.131.000 

47 

TARRANT  COUNTY 

488.000 

16 

STATETOTAL 

$20,931,000 

698 

Utah 

PROVO 

286.000 

12 

SALT  LAKE  CITY 

707.000 

27 

SALT  LAKE  COUNTY 

553.000 

21 

STATETOTAL 

$1,546,000 

59 

Virginia 

NEWPORT  NEWS 

297.000 

9 

NORFOLK 

850.000 

27 

PORTSMOLnH 

301.000 

10 

RICHMOND 

775.000 

25 

ROANOKE 

295.000 

12 

VIRGINIA  BEACH 

390.000 

12 

ARUNGTON  COUNTY 

301.000 

6 

FAIRFAX  COUNTY 

700.000 

14 

STATETOTAL 

$3,909,000 

116 

UMI 


12090 


Federal  Register  /  Vol.  60.  No.  42  /  Friday,  March  3,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  42  /  Friday.  March  3.  1995  /  Notices 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
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FY  95  SECTION  8  COUNSELING  FUNDS 


METROPOLITAN  STATISTICAL  AREA 


LEAD  HOUSING  AGENCY 


ATTACHMENT  5 

SECTION  8 

BUDGET 

AUTHORITY 


NEW  YORK.  NY 

LOS  ANGELES-LONG  BEACH.  CA 

CHICAGO.  IL 

BOSTON.  MA 

PHILADELPHIA.  PA 

WASHINGTON.  DC 

DETROfT.  Ml 

OAKLAND.  CA 

MIAMI.  FL 

NEWARK,  NJ 

SAN  DIEGO.  CA 

HOUSTON,  JX 

BALTIMORE.  MD 

DALLAS.  TX 

CLEVELAND-LORAIN-ELY.  OH 

RIVERSIDE-SAN  BERNARDINO.  CA 

ATLANTA.  GA 

PITTSBURGH.  PA 

MINNEAPOUS-ST.  PAUL.  MN 

MILWAUKEE -WAUKESHA.  Wl 

ST.  LOUIS,  MO-IL 

PROVIDENCE.  Rl 

BUFFALO-NIAGARA  FALLS.  NY 

PHOENIX  -  MESA.  A2 

CINCINNATI,  OH-KY-IN 

NEW  ORLEANS.  LA 

TAMPA-ST.  PETERSBURG.  FL 

DENVER  CO 

SACRAMENTO.  CA 

HARTFORD.  CT 

SAN  JUAN-BAYAMON.  PR 

ROCHESTER.  NY 

NORFOLK -VIRGINIA  BEACH,  VA 

COLUMBUS,  OH 

SAN  ANTONIO.  TX 

FORT  LAUDERDALE.  FL 

INDIANAPOLIS.  IN 

KANSAS  CITY.  KS-MO 

AUSTIN-SAN  MARCOS.  TX 

FORT  WORTH -ARUNGTON.  TX 

SPRINGFIELD.  MA 

ORLANDO.  FL 

FRESNO.  CA 

DAYTON -SPRINGFIELD,  OH 

MEMPHIS.  TN-AR-MS 

SYRACUSE.  NY 

CHARLOTTE -GASTONIA.  NC 

NASHVILLE.  TN 

RICHMOND-PETERSBURG,  VA 

STOCKTON -LOOI.CA 

LOUISVILLE,  KY-IN 

TUCSON,  AZ 

EL  PASO.  TX 

JACKSONVILLE.  FL 

GRAND  RAPIDS- MUSKEGON -HOLLAND.  Ml 

OKLAHOMA  CITY.  OK 

AKRON.  OH 

TOLEDO,  OH 

BAKERSFIELD.  CA 

BIRMINGHAM,  AL 

GARY.  IN 

TULSA.  OK 

YOUNGSTOWN -WARREN.  OH 

ALBUQUERQUE.  NM 

LANSING-EAST  LANSING.  Ml 

CHARLESTON-N.  CHARLESTON.  SC 

KALAMAZOO- BATTLE  CREEK.  Ml 


NEW  YORK  CITY  HOUSING  AUTHORITY  $1 0.000.000 

HOUSING  AUTHORITY  OF  CITY  OF  LOS  ANGELES  $10,000,000 

COOK  COUNTY  HOUSING  AUTHORITY  $8,350,000 

BOSTON  HOUSING  AUTHORITY  $4,959,000 

PHILADELPHIA  HOUSING  AUTHORITY  $4,684,000 

PRINCE  GEORGE'S  COUNTY  HOUSING  ALfTHORITY  $3,969,000 

MICHIGAN  STATE  HOUSING  DEVELOPMENT  AGENCY  $3,623,000 

OAKLAND  HOUSING  AUTHORITY  $2,855,000 

DADE  COUNTY  SPECIAL  HOUSING  PROGRAMS  $2,844,000 

NEWARK  HOUSING  AUTHORITY  $2,752,000 

SAN  DIEGO  CITY  HOUSING  COMMISSION  $2,679,000 

HOUSTON  HOUSING  AUTHORITY  $2,549,000 

BALTIMORE  CITY  HOUSING  AUTHORITY  $2,121,000 

DALLAS  HOUSING  AaTHORITY  $1 .945.000 

CUYAHOGA  METROPOLITAN  HOUSING  AUTHORITY    *  $1,835,000 

RIVERSIDE  HOUSING  AUTHORITY  $1,810,000 

DEKALB  COUNTY  HOUSING  AUTHORITY  $1 .803.000 

PITTSBURGH  HOUSING  AUTHORITY  $1 ,793.000 

METROPOLITAN  COUNCIL  $1,745,000 

MILWAUKEE  HOUSING  AUTHORITy  $1 ,697.000 

ST.  LOUIS  COUNTY  HOUSING  AUTHORITY  $1 ,443,000 

PROVIDENCE  HOUSING  AUTHORITY  $1 .380,000 

BUFFALO  RENTAL  ASSISTANCE  COUNCIL  $1,377,000 

PHOENIX  HOUSING  DEPARTMENfT  $1 .322.000 

CINCINNATI  METROPOLITAN  HOUSING  AUTHORITY  $1 .244.000 

HOUSING  AUTHORITY  OF  NEW  ORLEANS  $1,207,000 

TAMPA  HOUSING  AUTHORITY  $1.1 87.000 

DENVER  HOUSING  AUTHORITY  $1,185,000 

SACRAMENTO  HOUSING  4  REDEVELOPMENT  $1,169,000 

HARTFORD  HOUSING  AUTHORITY  $1,148,000 

SAN  JUAN  HOUSING  AUTHORITY  $1.1 09.000 

ROCHESTER  HOUSING  AUTHORITY  $1 .040.000 

NORFOLK  REDEVELOPMENT  AND  HOUSING  AUTHORITY  $965,000 

COLUMBUS  METROPOLITAN  HOUSING  AUTHORITY  $954,000 

SAN  ANTONIO  HOUSING  AUTHORITY  $944,000 

FT.  LAUDERDALE  HOUSING  AUTHORITY  $934,000 

INDIANAPOUS  PUBUC  HOUSING  DIVISION  $895,000 

KANSAS  CITY.  KANSAS,  HOUSING  AUTHORITY  $87 1 .000 

AUSTIN  HOUSING  AUTHORITY  $863,000 

FORT  WORTH  HOUSING  AUTHORITY  $792,000 

SPRINGFIELD  HOUSING  AUTHORITY  $774,000 

ORLANDO  HOUSING  AUTHORITY  $751 .000 

FRESNO  CITY  HOUSING  AUTHORITY  $747,000 

DAYTON  METROPOLn-AN  HOUSING  AUTHORITY  $71 2,000 

MEMPHIS  HOUSING  AUTHORITY  $628,000 

SYRACUSE  HOUSING  ALn-HORITY  $616,000 

CHARLOTTE  HOUSING  AUTHORITY  $607,000 

NASHVILLE  HOUSING  AUTHORITY  $585,000 

RICHMOND  REDEVELOPMEf«n-  &  HOUSING  AUTHORfTY  $573,000 

COUNTY  OF  SAN  JOAQUIN  HOUSING  ALnTHORITY  $539,000 

LOUISVILLE  HOUSING  AUTHORITY  $534,000 

CITY  OF  TUCSON  COMMUNITY  SERVICES  DEPARTMENT  S523.000 

EL  PASO  HOUSING  AUTHORITY  $520,000 

JACKSONVILLE  OHUD  $516,000 

GRAND  RAPIDS  HOUSING  COMMISSION  $504,000 

OKLAHOMA  CITY  HOUSING  AUTHORITY  $494,000 

AKRON  METROPOLTTAN  HOUSING  AUTHORITY  $485,000 

TOLEDO  METROPOLTTAN  HOUSING  AUTHORITY  $475,000 

KERN  COUNTY  HOUSING  AUTHORITY  $426,000 

BIRMINGHAM  HOUSING  AUTHORITY  $420,000 

GARY  HOUSING  AUTHORITY  $404,000 

TULSA  HOUSING  AUTHORITY  $391 ,000 

YOUNGSTOWN  HOUSING  AUTHORfTY  $359,000 

ALBUQUERQUE  HOUSING  AUTHORITY  $357,000 

LANSING  HOUSING  AUTHORITY  $340,000 

HOUSING  AUTHORITY  OF  THE  CITY  OF  CHARLESTON  $330,000 

BATTLE  CREEK  HOUSING  AUTHORITY  $324,000 


68  LEXINGTON.  KY 

69  FLINT.  Ml 

70  KNOXVILLE.  TN 

71  SAGINAW-BAY  CITY-MIDLANO.  Ml 

72  BATON  ROUGE.  LA 

73  VISAUA-TULARE-PORTERVILLE  CA 

74  LITTLE  ROCK-N.  LITTLE  ROCK.  AR 

75  JACKSON.  MS 

76  CORPUS  CHRISTl.  TX 

77  MOBILE.  AL 

78  PONCE.  PR 

79  SHREVEPORT-BOSSIER  CITY.  LA 

80  SAVANNAH.  GA 

81  TALLAHASSEE.  FL 

82  BROWNSVILLE-HARUNGEN-SAN  BENITO  TX 

83  BEAUMONT- PORT  ARTHUR.  TX 

84  MCALLEN-EOINBURG-MISSION.TX 

85  HUI^NGTON -ASHLAND.  WV-KY-OH 

86  MACON.  GA 

87  COLUMBUS,  GA-AL 

88  GAINESVILLE,  FL 

89  MONTGOMERY.  AL 
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LEXINGTON  HOUSING  AUTHORITY 
FUNT  HOUSING  AUTHORITY 
KNOXVILLE  HOUSING  ALmHORITY 
SAGINAW  HOUSING  AUTHORITY 
BATON  ROUGE  CITY  HOUSING  AUTHORITY 
TULARE  COUNTY  HOUSING  ALTTHORITY 
LITTLE  ROCK  HOUSING  AUTHORITY 
JACKSON  HOUSING  AUTHORITY 
CORPUS  CHRISTl  HOUSING  ALmHORITY 
MOBILE  HOUSING  AUTHORITY 
PONCE  HOUSING  AUTHORITY 
SHREVEPORT  HOUSING  AUTHORITY 
SAVANNAH  HOUSING  AUTHORITY 
TALLAHASSEE  HOUSING  ALmHORITY 
BROWNSVILLE  HOUSING  AUTHORITY 
BEAUMONT  HOUSING  AUTHORITY 
EDINBURG  HOUSING  AUTHORITY 
HUNTINGTON  HOUSING  AUTHORITY 
MACON  HOUSING  AUTHORITY 
COLUMBUS  HOUSING  AUTHORITY 
GAINESVILLE  HOUSING  AUTHORITY 
MONTGOMERY  HOUSING  AUTHORITY 

NATIONAL  TOTAL 


$313,000 
$313,000 
$303,000 
$294,000 
$288,000 
$277,000 
$273,000 
$242,000 
$230,000 
$228,000 
$219,000 
$219,000 
$201 .000 
$192,000 
$192,000 
$187,000 
$187,000 
f  $182,000 
$180,000 
$173,000 
$171,000 
$160,000 

$115,000,000 
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Attachment  6A 

PSS  Service  Coordinators  Sample  Letter  Format 
REQUEST  FOR  FSS  PROGRAM  COORDINATOR  FUNDS 
SAMPLE  LETTER  FORMAT 

Dear  Director,  Office  of  Public  Housing:  (or  Administrator,  Native  American 
Programs  Office: ) 

This  is  to  request  approval  to  hire  a  Family  Self-Suf  f  iciency  (FSS)  program 
coordinator  for  one  year,  for  the  X  housing  agency  (HA)  FSS  program. 

1.    Total  Number  of  Currently  Enrolled  FSS  Families: 
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ATTACfiMENT  6B 


PAIR  HOUSING  AND  EQUAL  OPPORTUNITY  CERTIFICATIONS 


2.  Total  Number  of  Required  FSS  Program  Slots  (based  on  rental  vouchers  and 
certificates  approved  under  FY  1992  incentive  award  funding  and  under  FY  1993  and 
later  rental  voucher  and  certificate  program  funding): 


(2) 


3.     Service  Coordinator  Salary: 

a.  Salary  level,  based  on  salaries  for  comparable  jobs 
by  number  of  hours  worked)  . 

b.  Annual  Salary  plus  Fringe  Benefits: 

Hours/Week;  $/Hour;  Fringe  Rate  (%); 

Annual  Salary  . 


(RTtifisd 


(3) 


4.    Attachment:  .  Evidence  demonstrating  salary  comparability  to  similar 
positions  in  the  local  jurisdiction. 


at 


If  there  are  any  questions,  please  contact 


Sincerely, 


Executive  Director 


Attachments 


P^mn^'^SM°c^i'i^  agency  (HA)  certifies  that,  in  administering  the  activities  of 
Family  Self-Suf fxciency  program  coordinators: 

(1)  The  HA  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964  and 
related  HUD  regulations  (24  CFR  Part  1),  which  state  that  no  person 
in  the  United  States  shall,  on  the  ground  of  race,  color,  or 
national  origin,  be  excluded  from  participation,  be  denied  the 
benefits  of^  or  be  otherwise  subjected  to  discrimination  under  any 
program  or  activity  for  which  the  applicant  receives  financial 
assistance;  and  will  take  any  measures  necessary  to  effectuate  this 
agreement. 

The  HA  will  comply  with  the  Fair  Housing  Aqt  and  related  HUD 
regulations  (24  CFR  Part  100),  which  prohibit  discrimination  in 
housing  on  the  basis  of  race,  color,  religion,  sex,  handicap, 
tamilial  status,  or  national  origin,  and  administer  its  programs  and 
activities  relating  to  housing  in  a  manner  to  affirmatively  further 
fair  housing. 

The  HA  will  comply  with  Section  504  of  the  Rehabilitation  Act  of 
1973  and  related  HUD  regulations  (24  CFR  Part  8),  which  state  that 
no  otherwise  qualified  individual  with  handicaps  in  the  United 
States  shall,  solely  by  reason  of  the  handicap,  be  excluded  from 
part^cipatipn  m,  be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity  receiving  Federal 
financial  assistance. 

^*®-.^  ^^^^  comply  with  the  provisions  of  the  Age  Discrimination  Act 
Of  1975  and  related  HUD  regulations  (24  CFR  Part  146),  which  state 
that  no  person  in  the  United  States  shall  on  the  basis  of  age  be 
excluded  from  participation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  a  program  or  activity  receiving 
Federal  financial  assistance. 

V}^  [^,Vff^  comply  with  the  provisions  of  Title  II  of  the  Americans  with 
Disabilities  Act  and  related  Department  of  Justice  regulations  (28  CFR 
ii/  L  '""^^^  state  that  subject  to  the  provisions  of  Title  II,  no 
qualified  individual  with  a  disability  shall,  by  reason  of  such 
aisajpility,  be  excluded  from  participation  in  or  be  denied  the  benefits  of 
services,  programs  or  activities  of  a  public  entity,  or  be  subjected  to 
discrimination  by  any  such  entity. 


(4) 


(S) 


Ncune  of  HA 


Signature  and  Title  of  HA  Representative     Date 


IFR  Doc.  95-5184  Filed  2-28-95;  8:45  am] 
BILUNO  CODE  4210-33-C 
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Friday 
March  3,  1995 


Part 


Department  of 


34  CFR  Part  75 

Direct  Grant  Programs;  Finai  Rule 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  75 

RIN  1880-AA61 

Direct  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  to 
permit  the  Department  to  consider  for 
funding,  under  appropriate 
discretionary  grant  programs 
administered  by  the  Department, 
unsolicited  grant  applications.  The 
Secretary  takes  this  action  as  part  of  the 
Department's  overall  effort  at  re- 
invention. The  authority  to  consider 
unsolicited  applications  allows  the 
Department  to  respond  to  truly 
exceptional  applications  of  national 
significance  that  might  not  conform  to 
the  Department's  announced  annual 
competitions. 

EFFECTIVE  DATE:  These  regulations  take 
effect  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Vick,  Grants  Division.  GCS,  U.S. 
Department  of  Education,  (Room  3636. 
ROB-3),  600  Independence  Avenue, 
S.VV..  Washington,  D.C.,  20202-4700. 
Telephone:  (202)  708-6199.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  amends  EDGAR  to  make  a 
change  in  the  procedures  for  selecting 
applications  for  new  grants.  The 
Secretary  continues  to  believe  that  the 
vast  majority  of  discretionary  grant 
funds  should  be  awarded  on  the  basis  of 
competition,  and  that  for  some  of  these- 
competitions  the  Department  should 
establish  funding  priorities  in  order  to 
focus  limited  resources  on  critical  issues 
and  problems.  However,  the  Secretary  is 
also  concerned  that  the  constraints  of 
the  Department's  grant  schedules  and 
funding  priorities  may  preclude  the 
Department's  consideration  of  truly 
exceptional  applications  representing 
novel  approaches  to  issues  facing  the 
nation  or  other  groundbreaking  ideas  or 
methods  appropriate  to  Department  of 
Education  programs. 

Under  these  amendments  to  EIXiAR, 
the  Department  will  continue  to  use 
existing  procedures  for  announcing 
grant  competitions  and  selecting 
applications  for  new  grants.  On  what 
the  Secretary  expects  to  be  rare 


occasions,  the  Secretary  will  also 
consider  unsolicited  applications  that 
were  not  submitted  in  response  to  an 
application  notice  published  in  the 
Federal  Register.  However,  the    * 
Secretary  does  not  consider  unsolicited 
applications  under  a  program  if  the 
program  office  has  published  a  notice  in 
the  Federal  Register  indicating  that 
unsolicited  applications  will  not  be 
considered  for  that  year. 

Any  unsolicited  applications  that 
meet  the  requirements  for  existing  or 
upcoming  competitions  of  the 
Department  will  be  considered  under 
those  competitions.  Applications  that 
could  have  been  considered  under 
competitions  for  which  deadlines  have 
passed  will  not  be  considered  for 
funding  as  unsolicited  applications 
unless  the  Secretary  determines  on  an 
individual  basis  that,  because  of  an 
exceptional  circumstance,  consideration 
of  an  application  is  warranted.  Inability 
to  meet  a  deadline  for  submitting  an 
application  under  a  grant  competition, 
by  itself,  is  not  such  a  circumstance. 

Analysis  of  Comments  and  Changes 

The  Secretary  published  a  notice  of 
proposed  rulemaiking  (NPRM)  on 
December  9. 1994  (59  FR  63878).  Two 
comments  were  received  on  the  NPRM. 
Except  for  minor  editorial  and  technical 
revisions,  the  Secretary  has  made  no 
changes  in  these  regulations  since 
publication  of  the  NPRM.  A  note  has 
been  added  following  §  75.222 
informing  applicants  of  the  address  to 
which  unsolicited  applications  should 
be  sent  to  assure  prompt  consideration. 
An  analysis  of  the  comments  follows. 

Comment:  One  commenter  expressed 
support  for  the  amendments  permitting 
the  Secretary  to  consider  unsolicited 
applications. 

Discussion:  None. 

Changes:  None. 

Comment:  One  commenter  questioned 
the  source  of  the  money  to  fund 
unsolicited  applications  and 
recommended  an  annual  competition 
without  priorities,  format  requirements, 
or  regulations,  to  fund  unsolicited 
applications. 

Discussion:  Funding  for  unsolicited 
applications  will  come  firom  available, 
but  unobligated,  funds  for  the  program 
under  which  the  application  is 
considered  for  selection.  An  unsolicited 
application  would  be  considered  only  if 
it  would  not  have  an  adverse  impact  on 
the  funds  available  for  other  awards 
planned  for  the  program.  Since  the 
unsolicited  applications  would  not  be 
competing  against  each  other,  but  would 
be  considered  on  an  individual  basis  to 
determine  if  they  are  of  exceptional 
quality,  the  Secretary  believes  limiting 


the  consideration  of  unsolicited 
applications  to  an  annual  competition 
would  be  unnecessarily  restrictive. 
Changes:  None. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration.  Incorporation  by 
reference. 

(Calalog  of  Federal  Domestic  Assistance 
Number  does  not  apply] 

Dated.  February  27. 1995. 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  amends  part  75  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  part  75  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3  and  3474. 
unless  otherwise  noted. 

2.  Section  75.219  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a),  removing  the  period  at 
the  end  of  paragraph  (b)(3)  and  adding, 
in  its  place,  ";  or"  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  75.21 9    Exceptions  to  the  procedures 
under  §75.217. 

***** 

(c)  The  Secretary  receives  an 
unsolicited  application  that  meets  the 
requirements  of  §  75.222. 

3.  Section  75.222  is  redesignated  as 
§75.221. 

4.  A  new  §  75.222  is  added  to  read  as 
follows: 

§  75.222    Procedures  the  Department  uses 
under  §  75.219(c). 

If  the  Secretary  receives  an 
unsolicited  application,  the  Secretary 
may  consider  the  application  under  the 
following  procedures  unless  the 
Secretary  has  published  a  notice  in  the 
Federal  Register  stating  that  the 
program  that  would  fund  the 
application  would  not  consider 
unsolicited  applications: 

(a)(1)  The  Secretary  determines 
whether  the  application  could  be 
funded  under  a  competition  planned  or 
conducted  for  the  fiscal  year  under 
which  funds  would  be  used  to  fund  the 
application. 


(2)(i)  If  the  application  could  be 
funded  under  a  competition  described 
in  paragraph  (a)(1)  of  this  section  and 
the  deadline  for  submission  of 
applications  has  not  passed,  the 
Secretary  refers  the  application  to  the 
appropriate  competition  for 
consideration  under  the  procedures  in 
§75.217. 

(ii)(A)  If  the  application  could  have 
been  funded  under  a  competition 
described  in  paragraph  (a)(1)  of  this 
section  and  the  deadline  for  submission 
of  applications  has  passed,  the  Secretary 
may  consider  the  application  only  in 
exceptional  circumstances,  as 
determined  by  the  Secretary. 

(B)  If  the  Secretary  considers  an 
application  under  paragraph  (a)(2)(ii)  of 
this  section,  the  Secretary  considers  the 
application  under  paragraphs  (b) 
through  (e)  of  this  section. 

(iii)  If  the  application  could  not  be 
funded  under  a  competition  described 
in  paragraph  (a)(1)  of  this  section,  the 


Secretary  considers  the  application 
under  paragraphs  (b)  through  (e)  of  this 
section. 

(b)  If  an  application  may  be 
considered  imder  paragraphs  (a)(2)(ii)  or 
(iii)  of  this  section,  the  Secretary 
determines  if — 

(1)  There  is  a  substantial  likelihood 
that  the  application  is  of  exceptional 
quality  and  national  significance  for  a 
program  administered  by  ED; 

(2)  The  application  meets  the 
requirements  of  all  applicable  statutes 
and  codified  regulations  that  apply  to 
the  program;  and 

(3)  Selection  of  the  project  will  not 
have  an  adverse  impact  on  the  funds 
available  for  other  awards  planned  for 
the  program. 

(c)  If  the  Secretary  determines  that  the 
criteria  in  paragraph  (b)  of  this  section 
have  been  met,  the  Secretary  assembles 
a  panel  of  experts  that  does  not  include 
any  employees  of  the  Department  to 
review  the  application. 


(d)  The  experts — 

(1)  Evaluate  the  application  based  on 
the  selection  criteria;  and 

(2)  Determine  whether  the  application 
is  of  such  exceptional  quality  and 
national  significance  that  it  should  be 
funded  as  an  unsolicited  application. 

(e)  If  the  experts  highly  rate  the 
application  and  determine  that  the 
appUcation  is  of  such  exceptional 
quality  and  national  significance  that  it 
should  be  funded  as  an  unsolicited 
application,  the  Secretary  may  fund  the 
application. 

Note  to  §  75.222:  To  assure  prompt 
consideration,  applicants  submitting 
unsolicited  applications  should  send  the 
application,  marked  "Unsolicited 
Application"  on  the  outside,  to  the  Chief. 
Application  Control  Center.  U.S.  Department 
of  Education.  Washington.  DC  20202-4725. 
(Authority:  20  U.S.C.  1221e-3  and  3474) 
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Proclamation  6773  of  March  1,  1995 
Women's  History  Month,  1995 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Women  have  made  inestimable  contributions  to  our  country  throughout 
our  Nation's  history-.  Some  have  names  we  recognize.  Clara  Barton.  Harriet 
Tubman.  Susan  B.  Anthony.  Eleanor  Roosevelt.  And  Rosa  Parks.  But  women's 
history  is  also  about  the  countless  women  whose  names  we  do  not  know— 
the  millions  of  women  of  courage  and  commitment  who  have  served  this 
society  as  doctors  and  scientists,  teachers  and  factory  workers,  marathoners 
and  mothers.  At  home  and  in  schools,  in  offices  and  congregations,  in 
our  Armed  Forces  and  our  communities,  women  have  helped  to  build  this 
Nation  and  keep  it  strong.  It  is  in  their  honor  that  we  pause  to  celebrate 
Women's  History  Month  each  year. 

The  story  of  women's  accomplishments  in  America  is  long  and  proud. 
Patriots  such  as  Dolly  Madison  and  Harriet  Beecher  Stowe  put  their  concern 
for  country  ahead  of  their  own  well-being  in  order  to  advance  the  principles 
of  justice  and  freedom  upon  which  this  Nation  was  founded.  Writers  and 
artists  such  as  Emily  Dickinson.  Georgia  O'Keeffe.  and  Martha  Graham  enliv- 
ened our  culture,  extended  our  horizons,  and  expanded  our  appreciation 
of  the  world  around  us.  And  in  recent  decades,  women  have  made  enormous 
strides.  The  pioneers  such  as  Jane  Addams.  founder  of  Chicago's  Hull  House 
and  our  first  woman  Nobel  Prize  winner,  and  Frances  Perkins,  oui  nrst 
woman  Cabinet  Officer,  have  paved  the  way  for  ever  growing  numbers 
of  women  running  businesses  and  universities,  serving  as  governors  ano 
diplomats,  conducting  orchestras  and  exploring  space,  helping  to  lead  our 
land  toward  a  new  century. 

Yet  barriers  remain.  Women  now  work  for  pay  in  greater  numbers,  in  more 
occupations,  and  for  more  years  of  their  lives  than  ever  before,  but  too 
many  must  still  settle  for  compensation  far  below  what  it  should  be.  and 
too  many  still  find  their  potential  curbed  by  glass  ceilings.  And  women 
still  struggle  every  day,  in  tests  of  resourcefulness  and  devotion,  to  balance 
the  demands  of  work  and  family.  If  freedom  and  opportunity  are  truly 
to  be  the  law  of  the  land,  we  must  sustain  and  renew  our  commitment 
to  the  principle  of  equality  that  is  our  American  heritage  and  work  to 
remove  the  obstacles  that  stand  in  the  way. 

VVomen's  History  Month  offers  us  an  opportunity  to  celebrate  the  contribu- 
tions of  all  of  the  women  who  have  enriched  our  Nation.  I  encourage 
Americans  to  learn  about  women's  history— this  month  and  throughout  the 
year.  Only  by  studying  the  history  of  America's  women— their  triumphs 
and  their  struggles— can  we  understand  the  history  of  America. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  March 
1995  as  "Women's  History  Month."  I  ask  all  Americans  to  observe  this 
month  with  appropriate  programs,  ceremonies,  and  activities,  and  to  remem- 
ber year-round  the  many  and  varied  contributions  that  women  make  each 
day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Dairy  products;  grading,  inspection,  and  standards: 

Instant  nonfat  dir  milk,  12154-12156 

Nonfat  diT,'  milk. 12156-121.59 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Ba.se  realignment  and  closure — 
Newark  AFB,  OH,  12205 
Meetings: 

Scientific  Advisory  Board.  12205-12206 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Viruses,  serums,  toxins,  etc.: 
Licenses,  inspections,  records,  and  reports.  12159-12162 
Veterinary  biologies:  State-Federal  licensure,  12162 — 
12165 

Appalachian  States  Low-Level  Radioactive  Waste 
Commission 

NOTICES 
Meetings,  12195 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  support  center  and  gateway  demonstration 

programs.  12302-12325 
Family  violence  prevention  and  services  program — 
Nalional  domestic  violence  hotline.  12220-12240 
Safe  and  dnig  free  schools  program.  12332-12354 
Meetings: 
Child  and  Family  Welfare  Commission,  12240 

Coast  Guard 

RULES 

Ports  and  waterways  .safety: 

Bremerton  to  Queets,  \VA;  safety  zone,  12112-12113 
PROPOSED  RULES 
Drawbridge  operations; 

New  Jersey,  12178-12180 
Vessel  documentation  and  measurement: 

Commercial  instruments  filing  by  facsimile.  121H8-12192 
NOTICES 
Meetings: 

Areas  to  be  avoided  off  Washington  Coast,  12276 


Commerce  Department 

See  International  Trade  Administration     " 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Voting  age  population;  1994  cen.sus  count,  12195-12196 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

General  Agreement  on  Tariffs  and  Trade  (GATT): 
Te.xtile  and  apparel  products  integration:  list 
Public  comment  availability,  hearing  hours  extension, 
and  deadline  extension.  12204 

Commodity  Credit  Corporation 

NOTICES 

Feed  grain  donations: 
Spokane  Indian  Reservation.  WA,  12195 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Household  substances,  12165-12166 

Copyright  Office,  Library  of  Congress 

NOTICES 

Digital  audio  recording  devices  and  media  royalty  funds  for 
1994;  ascertainment  of  controversy,  12251-12253 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc. 
Yukon-Kuskokwim  Delta,  AK.  special  demonstration 
project.  12203 

Defense  Department 

See  Air  Force  Department 

See  Engineers  Corps 

See  Navy  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  contracting,  12384-12389 

Simplified  acquisition  and  Federal  Acquisition  Computer 
Network  (FACNET)  requirements,  12366-12384 
NOTICES 
Meetings: 

Armed  Fortjes  Roles  and  Missions  Commi.ssion.  12204 

EJectron  Devices  Advisorj- Group.  12204-12205 

Education  Department 

NOTICES 

Grants  and  cooperative  agn?ements:  availability,  etc. 

Family  and  community  endeavor  s<;hools  program, 
12355-12357 

Safe  and  drug  free  schools  program,  12332-12354 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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Engineers  Corps 

NOTICES 

\V»;tl<inds  and  other  aquatic  resources:  initigntiou  hiiuk.'^; 

establishment,  use.  and  operation:  Federal  guidanci-. 

12286-12293  '     . 

Environmental  Protection  Agency 

RULES 

.Mr  quality  implementation  plans;  apjiroval  and 
promulgation:  various  States: 
California.  12121-12123 
Massachusetts.  12123-12125 
Texas.  12125-12128 
Clean  Air  Act: 
State  operating  permits  programs — 
Wisconsin.  12128-12137 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engine^. 
1993  and  earlier  year  urban  buses  retrofit/rebuild 

requirements;  equipment  certification.  12185-12 1 8(> 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
California.  12180 
Illinois  et  al..  12180-12184 
Massachusetts,  12184-12185 
Texas.  12185 
NOTICES 
Meetings: 

Clean  Air  Act  Advisory  Committee,  12215 
Wetlands  and  other  aquatic  resources:  mitigation  banks: 
establishment,  use,  and  operation;  Federal  guidance. 
12286-12293 

Executive  Office  of  the  President 
See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  12283 

Federal  Aviation  Administration 

RULES 

Class  E  airspace.  12108-12109 

Organization,  fuiu.tions,  and  authority  delegations: 

Rulemaking  petitions.  12108 
Standard  instrument  approach  procedures,  121(K»-12112 
PROPOSED  RULES 
Airworthiness  standards: 

Aircraft  engines — 
Windmilling.  rotor  locking,  and  vibration  tests  and 
vibration.  12360-12363 
NOTICES 
Airport  noise  compatibilitv  program: 

Fort  Worth  Alliance  Airport,  TX.  12276-12277 

Fort  Worth  Meacham  Airport.  T.\.  12279-12280 

Noise  exposure  map — 
Fort  Worth  Spinks  Airport.  TX.  12278-12279 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee.  12280 

Aviation  Rulemaking  Advisory  Committee.  12280-12281 
Passenger  facility  charges;  applications,  etc.: 

Aspen-Pitkin  County  Airport/Sardy  Field.  CO.  12281 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Allowance  for  funds  used  during  construction  and 

telephone  plant  under  construe  tion:  accounting  cuul 
rate  treatment.  12137-12139 


Federal  Energy  Regulatory  Commission 

NOTICES 

Klectric  rate  and  corporate  rtigulutiun  f  lings. 
Washington  Water  Power  Co.  et  al..  :2210-122i:< 
Western  Area  Power  Administration  »t  al..  122()H-1221ii 

Applications,  hfanngs.  dftarminatinns.  t'ti: 
Cranberry  Pipeline  Corp..  12213 
Florida  Gas  Transmission  Co.,  12213-12214 
Koch  Gateway  Pipeline  Co..  12214 
Natural  Gas  Pipeline  Co.  of  America.  12215 
Stingray  Pipeline  Co..  12215 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards. 
Parts  and  acce.ssories  necessary  for  safe  operation — 
Glazing  and  window  construction:  automatic  vehicle 
identification  transponder.  12146-12149 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  O.MH 

review.  12215-12219 
Applications,  hearings,  clftfrminations.  ftr 

Bank  of  Colorado  Holding  Co.  et  al..  12219 

Executive  Auto  Lea.se.  Inc..  12219 

Sidell  Bancorp.  Inc..  12219-12220 

Federal  Transit  Administration 

RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991 

Alcohol  misuse  prevention  in  transit  opt^rations.  1229H- 
12300 
Prohibited  drug  use  prevention  in  transit  operations: 

Random  drug  testing  program.  12296-12297 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

12246-12248 
.Meetings: 
Wild  Bird  Conservation  Act  of  1992;  exotic  bird  labeling:, 
breeding  facilities  and  retail  outlets  certification,  etc.. 
voluntary  program,  12248-12249 
Wetlands  and  other  aquatic  resources;  mitigation  banks: 
e.stablishment,  use.  and  operation;  Federal  guidance. 
12286-12293 

Food  and  Drug  Administration 

NOTICES 

Memorandums  of  understanding: 
Environmental  Protection  Agency;  FDA  liaison  to  KPSA 
Gulf  of  Mexico  program  office.  12240-12242 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  contracting.  12384-12389 

Simplified  acquisition  and  Federal  Acquisition  Computt.T 
Network  (FACNET)  requirements.  12366-12.3H4 

Health  and  Human  Services  Department 

Sue  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
.See  National  Institutes  of  Health 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Ser\  ices 
Administration 


Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Health  Service  Corps  loan  repayment  program 
and  State  loan  repayment  programs.  12242-12245 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
NOTICES 

Watches  and  watch  movements;  allocation  of  duty- 
exemptions: 
Virgin  Islands.  12198-12199 

International  Trade  Administration 

NOTICES 

Scope  rulings;  list.  12196-12198 
Watches  and  watch  movements;  allocation  of  duty- 
exemptions: 
Virgin  Islands,  12198-12199 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  12250 
Railroad  operation,  acquisition,  construction,  etc.: 

Northern  Nevada  Railroad  Corp..  12251 
Railroad  services  abandonment: 

Illinois  Central  Railroad  Co.,  12250-12251 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  12249 
Resource  management  plans,  etc.: 

Phoenix  Resource  Area  et  al..  AZ,  122.50 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  contracting.  12384-12389 

Simplified  acquisition  and  Federal  Acquisition  Computer 
Network  (FACNET)  requirements.  12366-12384 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act.  12283 

National  Foundation  on  the  Arts  and  the  Humanities 

PROPOSED  RULES 

Museum  Services  Institute: 
General  operating  support  and  conservation  project 
support  grant  programs.  12186-12188 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Child  restraint  systems — 
Safetv  seats  misu.se:  hearing.  12192-12194 
HOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Ex(.alibur  Automobile  Corp..  122H1-12282 


National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  on  Drug  Abuse,  12245 
Research  Grants  Division  special  emphasis  panels, 
1224.5-12246 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 

groundfish, 12149-12152 
Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska 
Gulf  of  Alaska  groundfish,  12152-12153 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Northeast  fisheries  assistance  program;  short-term 
assistance  emphasis,  12199-12203 
Wetlands  and  other  aquatic  resources;  mitigation  banks; 
establishment,  use.  and  operation;  Federal  guidance, 
12286-12293 

Natural  Resources  Conservation  Service 

NOTICES 

Wetlands  and  other  aquatic  resources:  mitigation  hanks; 

establishment,  use.  and  operation;  Federal  guidance. 

12286-12293 

Navy  Department 

NOTICES 

Environmei.' .  statements:  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Air  Station,  Agana.  GU.  12206-12207 
Naval  Hospital  Philadelphia,  PA,  12207-12208 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Southern  Nuclear  Operating  Co.,  Inc.,  12253-12255 

Texas  Utilities  Electric  Co..  12255-12257 

Pension  and  Welfare  Benefits  Administration 

RULES 

Employee  Retirement  Income  Securitv  Act: 
Employee  pension  benefit  plan  fiduciarv's  selection  of 
annuity  provider;  interpretive  bulletin.  12328-12330 

Postal  Rate  Commission 

RULES 

Practice  and  procedure  rules: 
Express  mail  market  response  rate  requests;  expedited 

consideration.  12116-12121 
Ser\ice  requirements  applicable  to  requests  'or  written 
discovery  and  answers  thereto,  etc.,  12113-12116 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Foreign  motor  carriers:  moratorium  on  permits  ana 

certificates  extended  (Memorandum  of  March  2.  1955). 

12393 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resourt:es  and  Senices  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Ser\ices 
Administration 
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Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Penalty  guidelines.  12139-12146 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act.  12283 

Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Securities  Trust  Co.,  12257-12259 

National  Securities  Clearing  Corp.,  12260 
Applications,  hearings,  determinations,  etc.: 

Enersis  S.A.,  12260-12261 

Equitable  Life  Assurance  Society  of  the  United  States  et 
al.,  12261-12266 

Prudential  Securities  Inc.  et  al..  12266-12268 

Small  Business  Administration 

NOTICES 

Preferred  lenders  program: 
FASTRAK;  pilot  program.  12268-12275 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits  and  supplemental  security  income: 
Substantial  gainful  activity  guides,  12166-12178 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Drug  Testing  Advisory  Board,  12246 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Savings  associations: 
De  novo  charter  applications:  policy  statement.  12103- 
12108 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed:  weekly  receipts.  12275 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications. 

12275-12276 

Treasury  Department 

See  Thrift  Supervision  Office 
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and  Wildlife  Service;  and  Department  of  Commerce, 
National  Oceanic  and  Space  Administration,  12286- 
12293 

Part  III 

Department  of  Transportation,  Federal  Transit 
Administration,  12296-12300 

Part  IV 

Department  of  Health  and  Human  Services,  Office  of 
Community  Services,  12302-12325 
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Administration,  12328-12330 
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Department  of  Health  and  Human  Services,  Administration 
on  Children,  Youth  and  Families,  12332-12354 

Part  VII 

Department  of  Education,  12356-12357 

Part  VIII 

Department  of  Transportation,  Federal  Aviation 
Administration,  12360-12363 

Part  IX 

Department  of  Defense,  General  Services  Administration. 
National  Aeronautics  and  Space  Administration, 
12366-12389 

PartX 

The  President.  12393 
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Aids  section  at  the  end  of  this  issue. 
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1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  43 

Monday,  March  6,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wfiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
5C  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  543,  552,  and  571 
[No.  94-158] 
RIN  1550-AA76 

"De  Novo"  Applications  for  a  Federal 
Savings  Association  Charter 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS  or  Office)  is  today 
proposing  a  regulation  incorporating, 
with  certain  changes,  its  current 
statement  of  policy  on  "de  novo" 
applications  for  a  federal  savings 
association  charter  (Policy  Statement). 
The  proposed  changes  are  intended  not 
only  to  make  the  Policy  Statement  into 
a  regulation,  but  also  to  conform  it  with 
current  law  and  to  facilitate  the 
application  process  by  simplifying  the 
regulatory  scheme,  thereby  reducing  the 
cost  of  compliance. 

The  Federal  Home  Loan  Bank  Board 
(FHLBB),  the  OTS's  predecessor  agency, 
originally  promulgated  the  Policy 
Statement  to  provide  specific  guidance 
on  the  content  of  de  novo  applications. 
Many  provisions  in  the  current  Policy 
Statement  have,  however,  become 
obsolete  or  redundant,  or  are  otherwise 
unnecessary,  as  a  result  of  changes  in 
federal  laws  and  regulations  addressing 
capital  adequacy,  business  plans,  officer 
and  director  qualifications,  insider 
conflicts  of  interest  and  transactions 
with  affiliates.  These  revised  statutes 
and  regulations  now  adequately  address 
many  of  the  issues  previously  covered 
by  the  Policy  Statement.  Because  the 
remaining  revised  OTS  de  novo 
provisions  contain  requirements,  not 
merely  guidance,  the  OTS  believes  that 
they  should  be  recodified  as  a 
regulation. 


DATES:  Comments  must  be  received  on 
or  before  May  5, 1995. 
ADDRESSES:  Send  comments  to  Director, 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552,  Attention 
Docket  No.  94-158.  These  submissions 
may  be  hand-delivered  to  1700  G  Street, 
NW..  from  9:00  A.M.  to  5:00  P.M.  on 
business  days;  they  may  be  sent  by 
facsimile  transmission  to  FAX  Number 
(202)  906-7755.  Submissions  must  be 
received  by  5:00  P.M.  on  the  day  they 
are  due  in  order  to  be  considered  by  the 
OTS.  Late-filed,  misaddressed  or 
misidentified  submissions  will  not  be 
considered  in  this  rulemaking. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
1:00  P.M.  until  4:00  P.M.  on  business 
days.  Visitors  will  be  escorted  to  and 
from  the  Public  Reading  Room  at 
established  intervals. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Masters,  Financial  Analyst,  Corporate 
Activities  Division  (202)  906-6729; 
Therese  L.  Monahan,  Project  Manager, 
Thrift  Policy  (202)  906-5740;  or  Valerie 
J.  Lithotomos,  Counsel  (Banking  and 
Finance),  (202)  906-6439,  Regulations 
and  Legislation  Division,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  OTS  today  proposes  a  new 
regulation  to  revise  and  update  its 
treatment  of  de  novo  applications  for 
federal  savings  association  charters. 

The  FHLBB  originally  promulgated 
the  Policy  Statement,  which  appears  at 
section  571.6  of  the  OTS's  rules.'  to 
explain  its  policies  relating  to  the 
approval  of  insurance  applications  for 
newly  created,  so-called  de  novo, 
institutions.  At  that  time,  the  FHLBB 
was  the  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation,  the  insurance  fund  for 
thrifts,  and  de  novo  applications 
included  not  only  applications  for 
permission  to  organize  and  requests  for 
a  federal  charter,  but  also  applications 
for  insurance  of  accounts.-  Sweeping 


statutory  reforms  in  the  past  few  years, 
particularly  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  3  (FIRREA),  and  the  Federal 
Dejjosit  Insurance  Corporation 
Improvement  Act  of  1991  •»  (FDICIA), 
have  effected  significant  changes  in  the 
structure  of  the  agency  and  the  scope  of 
its  mission.  For  example,  under 
FIRREA,  the  OTS  succeeded  to  the 
chartering  and  supervisory  functions  of 
the  FHLBB,  but  the  insurance  function 
was  transferred  to  the  Federal  Deposit 
Insurance  Corporation  (FDIC). 

FIRREA  and  FDICL\  have  also 
rewritten  much  of  the  substantive  law 
relevant  to  the  OTS's  de  novo  approval 
process.  For  instance,  section  32  of  the 
Federal  Deposit  Insurance  Act  (FDIA), 
which  was  added  by  section  914  of 
FIRREA,  requires  officers  and  directors 
for  a  de  novo  to  be  approved  by  the 
OTS.'  In  addition,  the  OTS's  regulations 
regarding  transactions  with  affiliates 
and  conflicts  of  interest  have  been 
substantially  revised  due  to  the 
incorporation,  through  section  11  of  the 
Home  Owners' -Loan  Act  (HOLA).*  of 
the  substance  of  sections  23A,  23B, 
22(g)  and  22(h)  of  the  Federal  Reserve 
Act  (FRA).  Finally,  the  OTS's  policy 
concerning  net  worth  maintenance 
agreements  also  has  changed;  such 
agreements  are  no  longer  required  in  the 
context  of  de  novo  applications. 

Although  the  Policy  Statement  has 
been  amended  over  the  years  to 
integrate  some  of  these  changes  in  the 
law,'  a  thorough  revision  is  now 
warranted  to  conform  the  OTS's  de  novo 
chartering  policies  with  the  totality  of 
significant  statutory  and  regulatory 
changes  that  have  recently  occurred. 


'  Unless  otherwise  indicated,  all  references  lo 
specific  parts  and  sections  in  text  will  be  to  title  12 
of  the  Code  of  Federal  Regulations. 

•A  bank  or  other  depository  institution  that 
converts  to  a  thrift  charter  is  not  a  de  novo 
association,  as  that  term  is  defined  under  the 


current  OTS  Policy  Statement.  The  definition 
excludes  "any  entity  the  business  of  which  has 
been  conducted  previously  under  any  charter  or 
conducted  in  substantially  the  same  form  as  is 
proposed  to  be  conducted  by  the  de  novo 
association."  See  12  CFR  57'l.6(g).  Thus,  the 
provisions  of  the  Policy  Statement  do  not  apply  to 
such  convA'sions.  The  requirements  of  the  qualified 
thrift  lender  test  do.  however,  apply.  For  purposes 
of  the  qualified  thrift  lender  lest,  the  term  "de  novo 
association"  includes  any  newly  chartered  thrift 
(including  a  bank  that  converts  to  a  thrift  charier). 
This  result  is  consistent  with  the  intent  and 
purpose  of  the  qualified  thrift  lender  test.  See  OTS 
Chief  Counsel's  Op..  March  11. 1992. 

'  Pub.  L.  No.  101-73. 103  Slat.  183  (1989). 

*Pub.  L.  No.  102-242.  105  Stat.  2236  (1991). 

'See OTS  Thrift  Bulletin  No.  45  (.^pril  25. 1990). 

"12  U.S.C.A.  1468  (West  Supp.  1994). 

'See  48  FR  51270  (November  7.  1983):  48  FR 
54320  (December  2,  1983);  54  FR  49411  (November 
30.  1989). 
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The  OTS.  therefore,  proposes  to  remove 
obsolete  statutory  references,  eliminate 
redundancy,  enhance  where  possible 
consistency  with  the  policies  of  other 
federal  banking  agencies,  clarify  the 
OTS's  most  recent  policy 
considerations,  and  generally  provide 
for  more  flexible  standards  for 
processing  applications  for  the 
establishment  of  de  novo  federal  savings 
associations.  The  OTS  also  intends  to 
recodify  these  provisions  as  part  of  its 
regulations  on  the  incorporation  of 
federal  savings  associations. 

II.  Statutory  and  Regulatory 
Requirements 

A.  Statutory  Requirements 

The  statutory  chartering  and 
insurance  framework  initially 
established  by  FIRREA  provided  that 
the  FDIC  couid  insure  the  accounts  of  a 
de  novo  federal  savings  association 
upon  application  by  the  savings 
association  and  upon  receipt  by  the 
FDIC  of  a  certificate  issued  by  the 
Director  of  the  OTS."  The  OTS.  as 
chartering  authority  for  federal  savings 
associations,  was  required  to  certify  to 
the  FDIC  that  it  had  considered  certain 
factors,  set  forth  at  section  6  of  the 
Federal  Deposit  Insurance  Act  (FDIA), 
in  granting  a  federal  thrift  charter.  These 
factors  included:  (1)  the  financial 
historv'  and  condition  of  the  association; 

(2)  the  adequacy  of  its  capital  structure; 

(3)  its  future  earnings  prospects;  (4)  the 
character  and  fitness  of  its  proposed 
management;  (5)  the  risk  presented  to 
the  insurance  fund;  (6)  the  convenience 
and  needs  of  the  community  to  be 
served;  and  (7)  whether  the  association's 
proposed  corporate  powers  would  be 
consistent  with  the  purposes  of  the 
FDIA.' 

FDICIA  removed  this  certification 
requirement.  Instead,  a  de  novo  federal 
savings  association  may  obtain 
insurance  of  its  accounts  "upon 
application  and  examination  by  the 
[FDIC]  and  approval  by  the  (FDICl 
Board  of  Directors  *  *  *." '°  In  acting 
on  the  application  for  insurance,  the 
FDIC  Board  is  required  to  consider  the 
statutory  factors  enumerated  at  section  6 
of  the  FDIA  and  set  forth  above.  FDICIA 
made  no  changes  to  the  section  R 
factors.  The  FDIC  has  issued  a 
Statement  of  Policy  Regarding 
Applications  for  Deposit  Insurance 
(FDIC  Policy  Statement)  which 
establishes  the  standards  used  by  the 
FDIC  in  granting  deposit  insurance  and 


provides  guidelines  for  making 
applications  for  insured  status." 
Although  the  OTS  is  no  longer 
required  to  certify  to  the  FDIC  that  it  has 
considered  the  factors  in  section  6  of  the 
FDIA,  section  5(e)  of  the  HOLA  '^ 
requires  the  OTS  to  make  findings  that 
resemble  the  section  6  factors  before 
granting  a  federal  charter.  Section  5(e)  of 
the  HOLA  requires  the  OTS  to 
determine:  (1)  the  character  of  the 
organizers;  (2)  the  need  for  the 
association  in  the  community  to  be 
served;  (3)  the  reasonable  probability  of 
the  association's  usefulness  and  success; 
and  (4)  whether  the  association  can  be 
established  without  undue  injury  to 
existing  local  thrift  and  home  financing 
institutions.  In  addition,  pursuant  to  the 
Community  Reinvestment  Act  of  1977  '^ 
(CRA),  the  OTS  must  assess  the  new 
institution's  proposed  CRA  statement 
and  plans  for  meeting  the  credit  needs 
of  its  community  (including  low-  and 
moderate-income  neighborhoods)  and 
must  take  that  assessment  into  account 
in  determining  whether  to  grant  a 
charter. 

B.  Current  OTS  Policy  Statement 

Minimum  Capitalization  Requirement 
and  Business  and  Investment  Plans.  The 
current  OTS  Policy  Statement  sets  the 
minimum  level  of  capitalization  for  de 
novo  institutions  at  $3  million,  with  a 
provision  that  the  Office  will  consider 
approving  a  de  novo  applicant  having  at 
least  $2  million  if  certain  criteria  are 
met.  Among  those  criteria  are  that  the 
applicant  would  be  located  in,  and 
'  intended  to  serve,  an  area  with  a 
population  not  exceeding  50,000,  and 
that  the  applicant  will  be  community- 
oriented. 

The  current  OTS  Policy  Statement 
provides  that  the  Office  must  consider 
certain  factors  in  order  for  an  applicant 
to  obtain  insurance  of  accounts  by  the 
FDIC.  Among  the  factors  to  be 
considered  are  the  association's  future 
earnings  prospects,  the  general  character 
and  fitness  of  the  association's 
management,  and  the  convenience  and 
needs  of  the  community  to  be  served. 
The  Office  may  grant  a  new  charter  only 
if,  among  other  things,  in  the  judgment 
of  the  Director  a  necessity  exists  for 
such  association  in  the  community  to  be 
ser\'ed. 

Policies  Pertaining  to  Management 
Officials.  The  current  OTS  Policy 
Statement  requires  controlling 
shareholders  to  personally  agree  to 
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«  12  U.S.CA.  18151a)(2)  (Wfst  19a0). 

'  12  U.S.CA.  1816  (West  1989). 

'"12  U.S.C.A.  1815  (a)(1)  (West  Supp.  1994) 


II  57  FR  12825  (April  13.  1992). 

'2 12  U.S.C..\.  1464(e)  (West  Supp.  1994). 

'•Community  Reinvestment  Act  of  1977.  Pub.  L. 
No.  95-128.  tit.  8.  sec.  802.  91  Stat.  1147  [codified 
at  12  U.S.C.  2901.  et  scq.  (1980)). 


maintain  the  association's  required 
regulatory  capital  for  a  minimum  of  five 
years.  It  also  contains  provisions 
requiring  the  filing  of  a  plan  to  identify 
areas  where  conflicts  of  interest  and 
abuse  of  corporate  opportianity  may 
occur. 

Standard  Approval  Conditions. 
Currently,  standard  conditions  on 
application  approvals  are  not  listed  in 
the  policy  statement.  Standard 
conditions,  however,  are  imposed  for  all 
approvals  of  de  novo  applications  and 
are  contained  in  the  OT.S"s  Applications    » 
Processing  Handbook. 

III.  Description  of  Proposed  Revisions 

A.  Deletion  of  Obsolete  Statutory 
References  and  Deletion  of  Certain 
Duplicative  Factors 

The  proposal  would  delete  obsolete 
statutory  references.  Current  §  571.6(b) 
contains  language  requiring  that  the 
OTS  certify  to  the  FDIC  that  it  has 
considered  the  factors  listed  under 
section  5(a)(2)  of  the  FDIA.'^  Since 
FDICIA  eliminated  this  certification 
requirement  from  the  statute,  we 
propose  a  parallel  deletion  from  the 
rule.  These  pre-FDICIA  certification 
requirements  are  also  contained  in 
§§  543.2(g)(2)  and  552.2-l(b)(2).  which 
address  the  organization  of  federal 
mutual  and  federal  stock  in.stitutions, 
respecti\'ely.  We  similarly  propose  to 
delete  these  sections  in  their  entirety. 

The  proposal  would  also  delete 
current  section  571.6(b)(2),  which 
contains  language  regarding  certain 
factors  considered  in  evaluating 
applications  to  organize  a  federal 
savings  association.  Among  others, 
these  factors  require  the  agency  to 
consider  whether  there  is  a  reasonable 
probability  of  the  association's 
usefulness  and  success,  and  whether,  in 
the  judgment  of  the  Director  of  the  OTS. 
a  necessity  exists  for  the  association  in 
the  community  to  be  served.  These 
factors  are  duplicative  of  the  factors  that 
already  appear  in  sections  543.2(g)(1) 
and  552.2-l(b)(l). 

B.  Other  Proposed  Revisions 

Minimum  Capitalization  and 
Business  Plan  Requirements.  The 
proposal  revises  the  minimum 
capitalization  and  business  plan 
requirements  for  de  novo  applicants. 
When  the  Policy  Statement  was  first 
adopted,  since  de  novo  applicants  did 
not  have  a  proven  "track  record"  or  a 
supervisory  history,  the  FHLBB  believed 
it  was  appropriate  to  set  a  minimum 
level  of  capitalization  for  de  novo 
associations.  In  addition,  the  FHLBB 


believed  that  de  novo  associations,  as 
new  companies,  presented  risks  not 
associated  with  other  institutions.  These 
minimum  capitalization  requirements 
were  intended  to  ensure  that  a  de  novo 
institution  commenced  operations  in  a 
safe  and  sound  manner  and  to  protect 
the  insurance  fund.  To  the  same  end. 
the  FHLBB  also  required  submission  of 
detailed  information  on  the  institution's 
business  plan  for  its  first  few  years  of 
operation,  including  descriptions  of 
proposed  management,  management 
policies,  investment  policies  and 
operations. 

Minimum  capitalization  and  business 
plan  requirements  remain  appropriate 
safeguards  because  of  the  absence,  in 
the  case  of  a  de  novo,  of  any  operating 
or  supervisory  history.  However,  those 
requirements  would  be  revised  by 
today's  proposal. 

Under  the  proposal,  the  standard 
minimum  capitalization  requirement 
would  be  decreased  from  $3  million  to 
$2  million.  The  OTS  could  impose  a 
higher  or  lower  capital  requirement  on 
a  case-by-case  basis.  The  proposal 
would  conform  the  minimum 
capitalization  requirement  to  that  of  the 
insuring  agency,  the  FDIC,"  while 
providing  flexibility  and  information 
vital  to  the  OTS  in  making  its  statutorily 
required  determinations.  It  also  would 
streamline  the  de  novo  application 
process  and  reduce  the  financial  burden 
on  applicants  wishing  to  organize 
federal  de  novo  institutions. 

In  securities  offerings  for  a  de  novo 
institution,  the  OTS  proposes  that  all 
securities  of  a  particular  class  in  the 
initial  offering  be  sold.at  the  same  price. 
The  minimum  initial  capitalization  is 
the  amount  of  proceeds  net  of  all 
incurred  and  anticipated  securities 
issuance  expenses,  organization 
expenses,  pre-opening  expenses,  or  any 
expenses  paid  (or  funds  advanced)  by 
organizers  that  are  to  be  reimbursed 
from  the  proceeds  of  the  securities 
offering. 

The  business  plan  provisions  have 
been  revised  to  consolidate  certain 
provisions,  to  bring  the  requirements 
up-to-date,  and  to  delete  obsolete 
statutory  references.  The  proposal 
clarifies  the  required  elements  of  the 
business  plan,  including  descriptions  of 
lending,  leasing  and  investment  activity, 
plans  for  meeting  the  qualified  thrift 
lender  requirements,  deposit,  savings 
and  borrowing  activity,  compliance 
with  the  CRA,  continuation  or 
succession  of  competent  management, 
and  information  on  the  proposed 


institution's  ability  to  maintain  required 
minimum  regulatory  capital  levels. 

C.  Policies  Pertaining  to  Management 
Officials 

Capitol  Maintenance  Requirements. 
The  proposal  would  delete  the  current 
capital  maintenance  requirements  in 
order  to  conform  to  the  current  OTS 
policy.  Current  §  571.6(d)(4)  requires 
controlling  shareholders  to  agree  to 
maintain  a  de  novo  association's 
required  regulatory  capital  level  for  a 
minimum  of  five  years.  Controlling 
shareholders  are  also  prohibited  from 
pledging  more  than  50%  of  their  stock 
to  secure  borrowed  funds  to  finance 
their  stock  purchase  for  a  period  of  three 
years.'*  Under  the  proposal,  the 
provisions  requiring  controlling 
shareholders  to  execute  capital 
maintenance  agreements  have  been 
deleted  and  replaced  by  a  new  provision 
that  requires  a  certification  by  legal 
counsel  that  the  establishment  of  the  de 
novo  institution  has  been  consummated 
in  accordance  with  the  provisions  of  all 
applicable  laws  and  regulations,  the 
application,  and  the  Office "s  order. 
These  changes  will  streamline  the 
application  process,  conform  the 
process  to  current  OTS  rules  and  policy 
and  will  reduce  the  burden  on 
organizers  of  a  federal  de  novo 
institution. 

Since  1991,  it  has  been  the  OTS's 
policy  generally  not  to  require 
prospectively  the  execution  of  capital 
maintenance  agreements  by  controlling 
shareholders  of  a  de  novo  institution. 
Under  the  Prompt  Corrective  Action 
provisions  of  section  38  of  FDICIA,'^ 
which  were  enacted  in  1991,  and  as 
implemented  by  OTS  regulations,'*  the 
OTS  may  not  approve  a  capital 
restoration  plan  for  any 
"undercapitalized"  institution  unless 
each  company  that  controls  the 
institution  guarantees  the  institution's 
compliance  with  the  plan  until  it  has 
been  adequately  capitalized  for  four 
consecutive  quarters  and  unless  each 
such  company  provides  adequate 
assurances  of  performance  of  the  plan. 
Thus,  sufficient  statutory  and  regulatory 
protections  currently  exist  to  assure  that 
savings  associations  maintain  adequate 
capital  and  to  deal  with  capital 
deficiencies  promptly  and  thoroughly. 

Conflicts  of  Interest  and  Usurpation  of 
Corporate  Opportunity.  The  proposal 
would  delete  provisions  requiring  the 
organizers  of  a  de  novo  to  file  a  plan 
identifying  areas  where  conflicts  of 
interest  and  abuse  of  corporate 


opportunity  may  occur  and  describing 
specific  policies  and  actions  that  the 
association  will  institute  to  avoid  that 
abuse.  Existing  statutory  and  regulatory 
requirements  obviate  the  need  for  this 
information  in  the  application  process. 
For  instance,  section  571.9.  the  OTS's 
"Corporate  Opportunity  Statement  of 
PoUcy."  makes  clear  that  directors, 
officers  and  other  persons  having  the 
power  to  direct  the  management  of  a 
savings  association  stand  in  a  fiduciary 
relationship  to  the  association  and  its 
accountholders  or  shareholders  that 
requires  them  to  avoid  conflicts  of 
interest  and  self-dealing. 

The  Corporate  Opportunity  Statement 
of  Policy  prohibits  usurpation  of 
corporate  opportunities  by  insiders,  if 
taking  advantage  of  a  business 
opportunity  would  breach  their 
fiduciary  obligations.  The  purpose  of 
the  Corporate  Opportunity  Statement  of 
Policy,  which  was  intended  "to  codify 
existing  common  law  fiduciary 
principles,"  "  is  to  protect  savings 
associations  from  managers  and 
eontrolling  parties  who  might  divert 
beneficial  business  opportunities  from 
their  savings  associations  to  themselves 
or  their  affiliates  in  violation  of 
applicable  fiduciary  rules. ^' 

Concerns  relating  to  the  avoidance  of 
conflicts  of  interest  and  usurpation  of 
corporate  opportunity  are  addressed  not 
only  through  the  Corporate  Opportunity 
Statement  of  Policy,  but  also  by  the 
statutory  requirements  governing 
transactions  between  savings 
associations  and  their  affiliates  and 
insiders.  Transactions  with  affiliates 
and  insider  transactions  at  savings 
associations  have  become  subject  to  the 
comprehensive  statutory  and  regulatory 
framework  that  applies  to  banks  under 
sections  23A,  23B.  22(g)  and  22(h)  of  the 
Federal  Reserve  Act  2'  (FRA).  These 
sections  of  the  FRA  were  made 
applicable  to  savings  associations  by 
provisions  of  FIRREA  and  by  FDICIA. 
The  OTS  has  substantially  revised  its 
regulations"  to  implement  the  statutory 
restrictions  of  sections  23A.  23B,  22(g) 
and  22(h)  of  the  FRA. 

The  current  statutory  and  regulatory 
structure  thus  eliminates  the  need  for  a 
separate  statement  of  these  restrictions 
in  rules  governing  the  organization  of  de 
novo  institutions.  Therefore,  the 
proposed  regulation  deletes  the 
requirements  for  the  filing  of  plans  for 


'••12  U.S.CA.  1815(a)(2)  (West  1980). 


"  See  FDIC  Policv  Statement.  57  FR  12822  (April 
13.  1992). 


"■See  12  CFR  571.6(dW3Kiii). 

"12  U.S.CA.  18310(e)(2)(C)  (West  Supp.  1994) 

"■12  CFR  565.5. 


'•'39  FR  6696  (February  22.  1974). 

"Seeolfo  OTS's  Statement  Concerning  the 
Responsibilities  of  Directors  and  Officers  of  Insured 
Depository  Institutions  (November  16,  1992). 

^1 12  U.S.C.V  371c.  371C-1,  375  and  375b  (West 
1989  and  Supp.  1994).  See  also  12  U.S.CA.  1468 
(West  Supp.  1994). 

"See  12  CFR  563.41.  563.42  and  563  4'». 
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a'oidance  of  conflicts  of  interest  and 
usurpations  of  corporate  opportunity. 
Standard  Approval  Conditions.  The 
}>roposed  rule  revises  and  codifies  the 
standard  approval  conditions  for  de 
novo  institutions.  The  OTS  has 
generally  imposed  approval  conditions 
in  order  to  ensure  compliance  with  its 
substantive  regulations,  to  address 
imique  supervisory  concerns,  and  to 
impose  subsequent  oversight  by  the 
OTS  regional  offices.  However,  a 
number  of  these  standard  conditions, 
such  as  those  imposing  specific  controls 
on  insider  and  affiliate  transactions, 
have  become  redundant  or  obsolete.  For 
example,  a  previously  imposed  standard 
condition  required  the  submi.s.sion  of 
extensive  background  material  by 
controlling  shareholders,  directors  and 
officers  both  prior  to  and  after 
consummation  of  the  transaction. 
Current  statutory  and  policy 
requirements  already  adequately 
address  this  issue  and  a  standard  • 
condition  is  not  necessary.-'  However, 
the  proposal  retains  a  requirement  that 
provides  for  the  collection  of 
information  on  the  performance  of 
management,  which  gives  the  OTS  an 
additional  supervisory  tool  for 
institutions  without  proven  track 
records. 

Recodification  of  Rttquirements. 
Under  the  proposed  amendment,  the 
requirements  for  creation  of  a  de  novo 
institution  will  be  moved  from  part  571, 
Statement  of  Policy,  to  part  543, 
Incorporation,  Organization,  and 
Conversion  of  Federal  Mutual 
Associations,  and  incorporated  into  part 
552,  Incorporation.  Organization,  and 
Conversion  of  Federal  Stock 
Associations,  by  cross-reference  to  part 
543.  This  recodification  will  make  these 
provisions  easier  to  locate,  as  they  will 
be  grouped  with  other  federal  savings 
association  regulations  rather  than  with 
policies  affecting  all  savings 
associations.  Recodifying  these 
provisions  as  regulations  should  also 
minimize  any  confusion  about  their 
status  as  requirements,  rather  than  only 
guidance. 

IV.  Request  for  Comment 

The  OTS  requests  comments  from 
interested  parties  on  all  aspects  of  this 
proposal.  In  addition,  the  OTS  is 
specifically  soliciting  comment  on 


UMI 


-'Section  32  of  the  FDL\.  which  wii.s  added  by 
HRREA.  requires  certain  savings  .-issocialions  and 
thrift  holding  companies  to  notifv'  the  OTS  and 
provide  it  with  relevant  information  prior  to  adding 
or  replacing  directors  or  hiring  senior  executive 
officers  if.  among  other  things,  the  association  has 
been  chartered  for  less  than  two  years.  See  12 
t!.S.C..V  1831i  (Wei!t  1989):  58  FR  45421  (August 
30.  1993)  (OTS  final  rule  implementing  section  32); 
OTS  Thrift  Bulletin  No.  45  (April  25.  1990). 


whether  or  not  there  should  be  a 
deletion  or  revision  of  the  current 
section  571.6(c),  which  contains 
requirements  regarding  the  composition 
of  the  board  of  directors.  This  section 
was  added  in  1984. -■»  It  specifically 
provides,  among  other  things,  that  a 
majority  of  the  board  of  directors  must 
be  representative  of  the  state  in  which 
the  a.ssociation  is  located,  and  that  it 
must  bt)  diversified  and  composed  of 
individuals  with  varied  business  and 
professional  experience.  The  FDIC 
Policy  Statement  ^^  and  that  of  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  have  similar 
requirements.  The  OCC  Policy 
Statement  states  that  local  directors 
encourage  "community  support."^*  The 
OTS  is  requesting  comment  on  whether 
the  explicit  requirements  for  a  board  of 
directors  with  diverse  backgrounds  and 
ties  to  the  de  novo's  home  state  continue 
to  serve  a  useful  purpose.  The  OTS  also 
is  requesting  comment  on  the  factors 
currently  in  its  Policy  Statement  that  are 
to  be  considered  in  judging  whether  the 
board  of  directors  meets  these 
requirements. 

V.  Executive  Order  12866     . 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulator}' 
action"  for  the  purposes  of  Executive 
Order  12866. 

VI.  Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550),  Washington,  D.C.  20503,  with 
copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street,  NW.. 
Washington,  D.C.  20552. 

The  reporting  requirements  in  this 
proposed  rule  are  found  in  12  CFR 
543.3.  The  information  is  needed  by  the 
OTS  to  reduce  the  risk  of  loss  to  newly- 
chartered  institutions  and  the  Savings 
Association  Insurance  Fund. 
Estimated  number  of  respondents:  10 
Estimated  average  burden  per 

respondent:  110  hours 
Estimated  annual  frequency  of 

responses:  1 
Estimated  total  annual  reporting  burden: 

1100  hours 


VII.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposal  does  not  impose 
additional  burdens  or  requirements 
upon  a  small  entity  that  files  an 
application  to  become  a  de  novo 
institution. 

List  of  Subjects 

12  CFR  Part  543 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 


"49  FR  41243  (October  22. 1984). 
2^^  57  FR  12825  (April  13.  1992). 
2'-12(;FR5.20(d)(3)(iv)(B). 


12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

i2  CFR  Part  571 

Accounting.  Conflicts  of  interest. 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Director,  Office  of 
Thrift  Supervision,  hereby  proposes  to 
amend  parts  543,  552.  and  571.  chapter 
V.  title  12  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  543— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

1.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a.  1463, 
1464.  1467a.  2901  etseq. 

§543.2    [Amended] 

2.  Section  543.2  is  amended  by 
removing  and  reserving  paragraph  (g)(2). 

3.  A  new  §  543.3  is  added  to  read  as 
follows: 

§  543.3    "De  Novo"  applications  for  a 
Federal  savings  association  charter. 

(a)  Definitions.  For  purposes  of  this 
section,  the  terms  "de  novo  a.ssociation" 
and  "de  novo  applicant"  mean  any 
savings  and  loan  association,  savings 
a.ssociation,  or  savings  bank  that  has 
submitted  to  the  Office  an  application 
for  permission  to  organize  a  Federal 
savings  association,  the  business  of 
which  has  not  been  conducted 
previously  under  any  charter  or 
conducted  in  substantially  the  same 
form  as  is  proposed  to  be  conducted  by 
the  de  novo  association  for  a  period  of 
three  years. 

(b)  Minimum  initial  capitalization.  (1) 
A  de  novo  association  must  have  no« 


less  than  two  million  dollars  in  initial 
capital  stock  (stock  institutions)  or 
initial  pledged  savings  or  cash  (mutual 
institutions),  except  as  provided  in 
paragraph  (b)(2)  of  this  section.  The 
minimum  initial  capitalization  is  the 
amount  of  proceeds  net  of  all  incurred 
and  anticipated  securities  issuance 
expenses,  organization  expenses,  pre- 
opening  expenses,  or  any  expenses  paid 
(or  funds  advanced)  by  organizers  that 
are  to  be  reimbursed  from  the  proceeds 
of  a  securities  offering.  In  securities 
offerings  for  a  de  novo  institution,  all 
securities  of  a  particular  class  in  the 
initial  offering  shall  be  sold  at  the  same 
price. 

(2)  On  a  case  by  case  basis,  the 
Director  may.  for  good  cause,  approve  a 
de  novo  applicant  that  has  less  than  two 
million  dollars  in  initial  capital  or  may 
require  an  applicant  to  have  more  than 
two  million  dollars  in  initial  capital. 

(c)  Business  and  investment  plans  of 
newly-chartered  associations.  (1)  In 
order  for  the  Office  to  make  the 
determinations  required  under  section 
=>(e)  of  the  Home  Owners'  Loan  Act,  a 
de  novo  applicant  for  a  Federal  charter 
shall  submit  a  business  plan  describing, 
for  the  first  three  years  of  operation,  the 
major  areas  of  operation,  including,  but 
not  limited  to: 

(i)  Lending,  leasing  and  investment 
activity,  including  plans  for  meeting 
Qualified  Thrift  Lender  requirements 
within  the  timeframes  established  in  12 
CFR  563.50(d); 

(ii)  Deposit,  .savings  and  borrowing 
activity; 
(iii)  interest-rate  risk  management; 
(iv)  Internal  controls  and  procedures; 
(v)  A  Community  Reinvestment  Act 
statement,  pursuant  to  12  CFR  part 
563e.  and  plans  for  meeting  the  credit 
needs  of  the  proposed  de  novo's 
community  (including  low-  and 
moderate-  income  neighborhoods); 

(vi)  Projected  statement  of  condition; 
and 

(vii)  Projected  statement  of 
operations. 

(2)  The  business  plan  shall  provide 
for  the  continuation  or  succession  of 
competent  management  subject  to  the 
approval  of  the  Regional  Director,  and 
shall  further  provide  that  any  material 
change  in.  or  deviation  from,  the 
business  plan  must  receive  the  prior 
approval  of  the  Regional  Director.  The 
business  plan  shall  demonstrate  the 
proposed  institution's  ability  to 
maintain  required  minimum  regulatorv 
capital  under  12  CFR  parts  565  and  567 
for  the  duration  of  the  plan. 

(d)  Composition  of  the  board  of 
directors.  (1 )  A  majority  of  a  de  novo 
association's  board  of  directors  must  be 
representative  of  the  state  in  which  the 


savings  association  is  located.  The 
Office  generally  will  consider  a  director 
to  be  representative  of  the  state  if  such 
director  resides,  works  or  maintains  a 
place  of  business  in  the  state  in  which 
the  savings  association  is  located.  If  the 
association  is  located  in  a  Metropolitan 
Statistical  Area  (MSA),  Primary 
Metropolitan  Statistical  Area  (PMSA)  or 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  that  incorporates  portions 
of  more  than  one  state,  a  director  will 
be  considered  representative  of  the 
association's  state  if  he  or  she  resides, 
works  or  maintains  a  place  of  business 
in  the  MSA,  PMSA  or  CMSA  in  which 
the  association  is  located. 

(2)  The  de  novo  association's  board  of 
directors  must  be  diversified  and 
composed  of  individuals  with  varied 
business  and  professional  experience.  In 
addition,  except  in  the  case  of  a  de  novo 
association  that  is  wholly-owned  by  a 
holding  company,  no  more  than  one- 
third  of  a  board  of  directors  may  be  in 
closely  related  businesses.  The 
background  of  each  director  must  reflect" 
a  history  of  responsibility  and  personal 
integrity,  and  must  show  a  level  of 
competence  and  experience  sufficient  to 
demonstrate  that  such  individual  has 
the  ability  to  direct  the  policies  of  the 
association  in  a  safe  and  sound  manner. 
Where  a  de  novo  association  is  owned 
by  a  holding  company  that  does  not 
have  substantial  independent  economic 
substance,  the  foregoing  standards  will 
be  applied  to  the  holding  company. 

(ej  Management  Officials.  (1) 
Proposed  stockholders  of  ten  percent  or 
more  of  the  stock  of  a  de  novo 
association  will  be  considered 
management  officials  of  the  association 
for  the  purpose  of  the  Office's 
evaluation  of  the  character  and 
qualifications  of  the  management  of  the 
association.  In  connection  with  the 
Office's  consideration  of  an  application 
for  permission  to  organize  and 
subsequent  to  issuance  of  a  Federal 
savings  association  charter  to  the 
association  by  the  Office,  any  individual 
or  group  of  individuals  acting  in 
concert,  who  owns  or  proposes  to 
acquire,  directly  or  indirectly,  ten 
percent  or  more  of  the  stock  of  an       ^ 
association  subject  to  this  section,  shall 
submit  a  Biographical  and  Financial 
Report  to  the  Regional  Director. 

(2)  Each  new  director  of  a  de  novo 
institution  shall  sign  an  "Oath  of 
Director  for  Savings  Associations."  The 
original  of  the  document,  executed, 
shall  be  submitted  to  the  Regional 
Director. 

(f)  Standard  conditions.  The  following 
are  standard  conditions  that  are 
imposed  in  any  Office  approval  order 
relating  to  a  de  novo  application: 


(1)  The  de  novo  institution  must 
receive  all  required  regulatory  approvals 
prior  to  the  establishment  of  the  de  novo 
institution,  with  copies  of  all  such 
approvals  supplied  to  the  appropriate 
Regional  Office. 

(2)  The  de  novo  institution  must 
represent  that  there  have  been  no 
substantial  changes  with  respect  to  the 
de  novo  institution  as  disclosed  in  the 
information  currently  before  the  Office, 
including  but  not  limited  to  changes  in 
directors,  shareholders,  or  in  the 
business  plan.  The  de  novo  institution 
must  also  represent  that  no  additional 
information  that  would  have  a 
materially  adverse  bearing  on  any 
feature  of  the  application  has  been 
brought  to  the  attention  of  the  applicant. 

(3)  The  de  novo  institution  shall 
provide  for  employment  of  senior 
executive  officers  who  shall  be  charged 
with  the  full  administrative  and 
managerial  responsibilities  of  the  de 
novo  institution  under  policies 
established  by  its  board  of  directors.  The 
performance  of  such  individuals  will  be 
periodically  reviewed  and  their 
continued  employment  will  be  subject 
to  approval  by  the  appropriate  Regional 
Director,  or  his  designee,  for  a  period  of 
three  vears. 

(4)  ff  applicable,  the  de  novo 
institution  shall  submit  to  the 
appropriate  Regional  Office  a  list  of 
stockholders  of  the  de  novo  institution, 
and  holders  of  any  stock  options  and/or 
warrants,  including  each  individual 
stockholder's  name,  address,  amount  of 
stock  purchased,  and  principals  of 
companies  owning  stock  in  the  de  novo 
institution,  total  purchase  price,  and 
anv  affiliation  between  stockholders. 

(5)  No  later  than  10  calendar  days 
from  the  date  of  the  consummation  of 
the  establishment  or  acquisition  of  the 
de^ovo  institution,  the  de  novo 
institution  shall  file,  with  the 
appropriate  Regional  Office,  a 
certification  by  legal  counsel  stating  the 
effective  date(s)  of  its  insurance  and  its 
opening,  the  exact  number  of  shares  of 
stock,  if  applicable,  of  the  de  novo 
institution,  and  that  the  establishment 
(or  acquisition,  if  appropriate)  of  the  de 
novo  institution  has  been  consummated 
in  accordance  with  the  provisions  of  all 
applicable  laws  and  regulations,  the 
application,  and  the  Office's  order. 

(g)  Supenisory-  transactions.  This 
section  does  not  apply  to  any 
application  for  a  Federal  savings 
association  charter  submitted  in 
connection  with  a  transfer  or  an 
acquisition  of  the  business  or  accounts 
of  a  savings  association  if  the  Office 
determines  (hat  such  transfer  or 
acquisition  is  instituted  for  supervisor 
purposes,  or  in  connection  with 
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applications  for  Federal  charters  for 
interim  de  novo  associations  chartered 
for  the  purpose  of  facilitating  mergers  or 
holding  company  reorganizations. 

PART  552— INCORPORATION. 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

4.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1462.  1462a.  1463. 
1464.  1467a. 

§552.2-1    [Amended] 

5.  Section  552.2-1  is  amended  by 
adding  the  phrase  "and  §  543.3"  after 
the  phrase  "of  543.2"  in  paragraph  (a), 
and  by  removing  and  reserving 
paragraph  (b)(2). 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  571— STATEMENTS  OF  POLICY 

6.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  559:  12  IT.S.C. 
1462,1.1463.1464. 

$571.6    [Removed] 

7.  Section  571.6  is  removed. 
Dated:  August  25. 1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 

jFR  Doc.  95-5315  Filed  3-3-95;  8:45  ami 
anxMc  CODE  erzo-oi-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart11 

Delegation  of  Authority 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  The  Administrator  of  the 
Federal  Aviation  Administration  (FAA) 
IS  delegating  the  authority  to  deny  a 
petition  for  rulemaking  to  the  Office  or 
Service  that  has  jurisdiction  over  the 
specific  parts  of  Federal  Aviation 
Regulations  (Title  14  of  the  Code  of 
Federal  Regulations)  for  which  a 
petition  is  submitted.  The  Administrator 
will  continue  to  be  the  decision  point 
for  petitions  for  reconsideration.  This 
delegation  will  enable  the  FAA  to 
respond  more  effectively  to  the  large 
number  of  petitions  for  rulemaking 
submitted  by  the  aviation  community 
and  the  general  public. 


EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATKSN  CONTACT: 

Joseph  Hawkins,  Office  of  Rulemaking 
{ARM-2).  800  Independence  Avenue. 
SW.,  Washington.  DC  20591,  telephone 
(202) 267-9680. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
lias  over  130  petitions  for  rulemaking  on 
which  it  has  been  unable  to  take  action 
primarily  due  to  higher  priorities  and 
insufficient  resources.  Currently  these 
petitions  must  be  reviewed  personally 
by  the  Administrator  before  action  on 
them  is  complete.  This  involves 
significant  participation  of  individuals 
at  all  levels  of  the  agency. 

In  the  case  of  a  grant  of  a  petition, 
personal  involvement  by  the 
Administrator  is  appropriate,  since  the 
action  of  granting  a  petition  results  in 
the  initiation  of  rulemaking  proposing 
to  amend  a  regulation.  The  authority  to 
issue  regulations  has  not  been  delegated 
below  the  level  of  the  Administrator 
except  for  routine  rulemaking,  such  as 
airworthiness  directives  and  airspace 
actions.  However,  in  a  case  where  the 
responsible  agency  program  office 
determines  that  a  petition  should  be 
denied,  it  is  unnecessary'  to  require  the 
personal  involvement  of  the 
Administrator.  For  this  reason,  authority 
to  issue  the  denial  of  a  petition  for 
rulemaking  is  being  delegated  to  the 
head  of  the  FAA  office  or  service 
involved.  This  authority  will  be 
exercised  with  the  concurrence  of  the 
Office  of  the  Chief  Counsel  as  to  form 
and  legality.  In  a  case  where  a  petitioner 
is  not  persuaded  by  the  agency's 
rationale  for  denying  the  petition,  the 
petitioner  may  request  reconsideration 
of  the  denial  by  the  Administrator. 

Consistent  with  Vice  President  Gore's 
reinventing  government  initiatives  and 
the  National  Performance  Review,  the 
Administrator  is  making  this  delegation 
to  streamline  the  process  for  addressing 
petitions  for  rulemaking.  It  .should 
achieve  the  following  results:  (1)  Faster 
response  to  certain  petitioners  on  the 
merits  of  their  petitions;  (2)  a  reduction 
'  in  resources  required  for  processing 
petitions  by  eliminating  certain  levels  of 
review,  unless  such  review  becomes 
necessary  due  to  special  circumstances: 
(3)  a  reduction  of  the  current  backlog. 

Rulemaking 

The  FAA  also  will  initiate  rulemaking 
to  amend  14  CFR  part  11  (General  Rule- 
Making  Procedures)  to  reflect  this 
delegation  of  authority.  This  delegation, 
however,  is  being  made  immediately  in 
order  to  begin  improving  the  process  as 
quickly  as  possible. 


Delegation 

Accordingly,  the  authority  to  deny  a 
petition  for  rulemaking  is  hereby 
delegated  to  the  head  of  the  FAA  office 
or  service  involved. 

Issued  in  Washington.  DC  on  February  14. 
1995. 

David  R.  Hinson, 
Administrator. 
|FR  Doc.  95-5427  Filed  3-3-95:  8;4S  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-10] 

Amendment  to  Class  E  Airspace; 
Cordova,  AK 

AGENCY:  Federal  Aviation 
Administration  IFAAi.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Cordova,  AK,  to 
accommodate  Visual  Flight  Rules  (VFR) 
traffic  in  the  Cordova  area,  landing  and 
departing  from  the  Cordova  Muni  (CKU) 
airport  located  about  10  miles  west  of 
Merle  K.  "Mudhole "  Smith  (CDV) 
airport.  Due  to  terrain  hmitations.  VFR 
traffic  must  pass  through  the  northern 
portion  of  the  Cordova  Class  E  surface 
area.  When  the  Class  E  surface  area  is 
below  basic  VFR  and  Special  Visual 
Flight  Rule  (SVFR)  operations  are  being 
conducted,  numerous  delays  are 
experienced.  The  area  will  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  under 
VFR. 

EFFECTIVE  DATE:  0901  UTC.  May  25, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  AAL-531,  222  West 
7th  Avenue  #14,  Anchorage,  AK,  99513- 
7587;  telephone:  (907)  271-5898. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  20. 1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
surface  area  at  Cordova,  AK  (60  FR 
2044).  The  proposed  action  would 
provide  required  controlled  airspace  for 
Instrument  Flight  Rules  (IFR) 
procedures  at  the  Merle  K.  "Mudhole" 
Smith  Airport  and  allow  Visual  Flight 
Rules  (VFR)  aircraft  to  proceed  through 
the  northern  portion  of  the  existing 
Cordova  Class  E  surface  area.  The 
reduction  in  Class  E  surface  area  will 
segregate  aircraft  operating  under  VFR 
conditions  fi-om  aircraft  operating  under 
IFR  procedures.  The  area  would  be 


depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  surface  areas  of  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9B,  dated  July  18. 
1994,  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Cordova.  AK.  by  providing 
^    required  controlled  airspace  for  IFR 
procedures  at  the  Merle  K.  "Mudhole" 
Smith  Airport  and  allowing  VFR  aircraft 
to  proceed  through  the  northern  portion 
of  the  current  Cordova  Class  E  surface 
area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
^tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace  incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.O.  0854.  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002  Class  E  Airspace  areas 
designated  as  a  surface  area  for  an 
airport. 
*        •        *        *        • 

AAL  AK  E2  Cordova,  AK  [Revisedl 
Cordova,  Merle  K.  (MUDHOLE)  Smith 
Airport,  AK 
(Lat.  60°29'31"  N.  Long.  145'28'39"  W) 
Glacier  River  NDB 

(Lat.  60°29'56  "  N.  long.  145°28'28"  W) 
Within  a  4.1-miie  radius  of  the  Merle  K. 
(MUDHOLE)  Smith  Airport  and  within  2.1 
miles  each  side  of  the  222°  bearing  from  the 
Glacier  River  NDB  extending  from  the  4.1- 
mile  radius  to  10  miles  southwest  of  the 
airport  within  2.2  miles  each  side  of  the  142° 
bearing  from  the  NDB  extending  from  the  4.1- 
mile  radius  to  10.4  miles  southeast  of  the 
airport:  excluding  that  airspace  north  of  a 
line  from  lat.  60''32'48  "  N,  long.  145''34'06" 
\V:  to  lat.  60°31'00"  N.  long.  145°20'00"  W. 
«  *  «  •  « 

Issued  in  Anchorage.  AK,  on  February  21, 
1995. 

Willis  C.  Nelson. 

Manager,  Air  Traffic  Division,  Alaskan 
Pegion. 

IFR  Doc.  95-5423  Filed  3-3-95;  8:45  am) 
BILUNG  COOE  4910-13^ 


14  CFR  Part  97 

[Docket  No.  28104;  AmdL  No.  1652] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (F.\A),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 


Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  bui  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
bv  reference  are  realized  and 
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publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  efTective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  TTie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  exi.sting  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
imprecticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington.  DC  on  Fcl>runry  24. 
1995. 

Thomas  C  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348,  1354(a). 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25.  97.27,  97^.  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
§97.25  LOC.  LOC/DME.  LDA.  LDA/DME. 
SDF.  SDF/DME;  §97.27  NDB.  NDB/DME; 
§97.29  ILS,  ILS/DME,  ISMLS.  MLS,  MLS/ 
DME.  MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs.  identified  as  follows: 

■•  •  *  Effective  May  25.  1995 

Ashland,  KY,  Ashland-Bovd  County,  VOR  or 

GPSRWYIO.  Amdtio' 
Ashland,  KY.  Ashland-Boyd  County.  SDF 

RWY  10.  Amdt  6 
Cruver.  TX.  Gruver  Muni,  VOR/DME  or  CPS- 

A.  Amdt  1.  CANCELLED 

Gruver.  TX,  Gruver  Muni,  VOR/DME  or  GPS- 

B,  Orig 

•  '  'Effective April 27.  J 995 

Iowa  City.  lA.  Iowa  City  Muni.  GPS  RWY  30, 

Orig 
Marysville,  KS.  Marysville  Muni.  NDB  or 

GPS  RWY  33.  Amdt  4 
Oakley.  KS,  Oakley  Muni,  NDB  or  CPS  RWY 

34,  Amdt  2 
Baltimore.  MD,  Baltimore-Washington  Intl. 

VOR  or  GPS  RWY  10,  Amdt  15 
Hagerstown.  MD.  Washington  County 

Regional,  ILS  RWY  27,  Amdt  6 
Chickasha.  OK.  Chickasha  Muni.  VOR/DME 

RNAV  or  GPS  RWY  35.  Amdt  1 
Conway,  SC  Conway-Horry  County.  VOR/ 

DME-B.  Amdt  4 
Baytown,  TX.  RWJ  Airpark,  VOR/DME  or 

CPS  RWY  32,  Amdt  4 
Baytown.  TX,  RWJ  Aiipark.  VOR/DME  RNAV 

orGPSRWY26,  Amdtl 
Spokane.  WA.  Felts  Field,  NDB-A,  Amdt  1. 

CANCELLED 

•  •  '  Effective  March  30.  1995 

Colorado  City,  AZ,  Colorado  City  Muni. 

NDB-A,  Orig 
Oroville,  CA.  Oroville  Muni.  VOR-A.  Amdt 
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Oroville.  CA,  Oroville  Muni.  NDB  or  GPS 

RWY  1,  Amdt  2 
San  Francisco,  CA,  San  Francisco  Intl.  LDA/ 

D.ME  RWY  28R,  Amdt  4,  CANCELLED 
San  Francisco,  CA.  San  Francisco  Intl.  BAY 

ILS/DME  RWY  28L.  Amdt  1 
Lamar,  CO,  Lamar  Muni.  VOR/DME  KWY  36. 

Orig 
Mount  Sterling.  KY,  Mt  Sterling-Montgomery 

County,  NDB  RWY  03.  Amdt  1 
Mount  Sterling,  KY,  Mt  Sterling-Montgomery 

County,  NDB  RWY  21.  Amdt  1 
Oakdale,  LA,  Allen  Parish.  NDB  RWY  35. 

Orig 
Baltimore.  MD,  Baltimore,  Washington  Intl. 

ILS  RWY  28,  Amdt  8 
Newark,  NJ.  Newark  Intl.  ILS  RWY  11.  Orig 
Fargo,  ND.  Hector  International,  RADAR-1. 

Amdt  9 
Jackson,  OH.  James  A.  Rhodes,  VOfc'DME  or 

GPS-A,  Orig 
Jackson,  OH,  James  A.  Rhodes,  VOR/DME  or 

GPS-A.  Amdt  2,  CANCELLED 
Versailles,  OH.  Darke  County,  NDB  RWY  27, 

Orig 
Versailles,  OH,  Darke  County,  NDB  or  GPS 

RWY  9,  Amdt  7.  CANCELLED 
North  Bend,  OR,  North  Bend  Muni,  MLS 

RWY  22,  Orig 
Lebanon,  TN,  Lebanon  Muni,  NDB  RWY  18. 

Amdt  3,  CANCELLED 
Saratoga.  WY.  Shively  Field,  NDB-A.  Orig 

*  *  *  Effective  Upon  Publication 

Jacksonville.  FL,  Jacksonville  Intl,  LOC  RWY 

25,  Amdt  8 
Warrensburg,  MO.  Skyhaven.  VOR/DME  or 

GPS-A,  Amdtl. 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  28055,  Amdt.  No.  1644  to  Part 
97  of  the  Federal  Aviation  Regulations  (Vol. 
60  FR  No.  19  Page  5573:  dated  Monday,  Jair. 
30,  1995)  under  Section  97.23  effective  30 
MAR  95.  which  is  hereby  amended  as 
follows: 

Prestonburg,  KY.  Big  Sandy  Regional,  VOR/ 
DME-A.  Amdt  1  should  read:  VOR/DME 
orCPS-A,  Amdt  1. 

|FR  Doc  95-5424  Filed  3-3-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28105;  AmdL  No.  1653] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  aaions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
Eacilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 


These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

incorpration  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue  SVV., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SVV.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  ol  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends. 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  In.strument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  AM  SIAP  amendments  in  this 
rule  have  bnv.n  previously  issued  by  the; 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making   ' 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  the.se  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 


for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286R;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  oh  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ad. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Is.sur(i  in  Washington.  DC,  on  February  24. 
1995. 

Thomas  C.  Accardi. 

Director.  Flig}H  Standards  Sen'ice. 

Adoption  of  the  Amendment 

Acfiordingly.  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  lor  jinrt  07 
continues  to  read  as  follow.s: 

Authority:  49  tl.S.C.  app.  1348.  l,r,;(.i). 
1421  and  I'siO;  49  U.S.C.  10fi(jU:  a;i(i  14  CFK 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31.  97.33 
and  97.35    [Amended] 

Bv  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME  * 
orTACVN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF,  SDF/DME: 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  Identified  as  follows: 

*   '   *  Effe{:tive  U{>on  Publication 
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FDC  Date 


01/24/95 

01/30/95 
02/09/95 
02/09/95 
02/09/95 
02/09/95 
02/10/95 

02/10/95 

02/10/95 

02/10/95 

02/10/95 

02/10/95 
02/10/95 

02/14/95 
02/14/95 

02/16/95 

02/21/95 
02/21/95 


State 


Wl 

FL 
CA 
CA 
GA 
GA 
CA 

CA 

CA 

CA 

CA 

FL 
TN 

AK 
GA 

FL 

FL 

FL 


City 
Madison 

Melbourne  

Los  Angeles  

Los  Angeles  

Waycross  

Waycross  

FIrebaugh 

Los  Banos  

Los  Banos  

Modesto  

Oakdale 

Jacksonville 

Tullahoma  

Juneau  

Moultrie  , 

Melbourne  

Fori  Myers 

Orlando  


Airport 

Dane  County  RegionaHruax  Filed  .. 

Melbourne  IntI  

Los  Angeles  IntI  

Los  Angeles  IntI  

Waycross-Ware  County 

Waycross-Ware  County 

Firebaugh 

Los  Banos  Muni 

Los  Banos  Muni 

Modesto    City-County-Harry    Sham 

Field. 
Oakdale 

Craig  Muni 

Tullatioma      Regional      Airport/WM 
Nofttiern  Field. 

Juneau  IntI  

Moultrie  Muni  

Melbourne  IntI  

Page  Field ;.- 

Orlando  IntI  


FDC  No. 


5/0301 

5/0402 
5/0633 
5/0634 
5/0631 
5/0632 
5/0662 

5/0658 

5/0659 

5/0663 

5/0661 

5/0670 
5/0655 

5/0731 
5/0722 

5/0782 

5/0821 
5/0822 


SIAP 


VOR  OR  TACAN  OR  GPS  RWY 

31  AMDT  24... 
LOG  BC  RWY  27L  AMDT  8... 
ILSRWY24LAMDT21... 
ILS  RWY  7L  AMDT  3... 
VOR-A  AMDT  7... 
RNAV  RWY  18  AMDT  4... 
VOR/DME    OR    GPS-A,    AMDT 

2... 
VOR/DME    OR    GPS    RWY    14. 

AMDT  3... 
VOR/DME    OR    GPS    RWY    32. 

AMDT  4... 
NDB  RWY  28R,  AMDT  7A... 

VOR  OR  GPS  RWY  10.  AMDT 

5A... 
ILS  RWY  32  AMDT  2C..." 
VOR  OR  GPS-A  AMDT  3... 

LDA-1,  RWY  8.  AMDT  10... 
VOR  OR  GPS  RWY  22.  AMDT 

11A...' 
VOR  OR  GPS  RWY  27L,  AMDT 

11... 
VOR  OR  GPS  RWY  13.  ORIG... 
ILS  RWY  35,  AMDT  2... 


UMI 
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BILLING  CODE  4910-13-M 

Coast  Guard 

33  CFR  Part  165 
[CGD13-9&-002] 

Safety  Zone  Regulation;  Bremerton, 
Washington,  to  Queets,  Washington 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  safety  zone  300 
yards  around  the  tugs  STAGEY  FOSS 
and  RJCHARD  FOSS,  the  towiine,  and 
the  barge  NESTUCCA  while  they  are  in 
transit  from  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington, 
through  U.S.  navigable  waters  until 
south  of  latitude  47°32'N,  Queets, 
Washington.  The  zone  is  needed  to 
protect  the  tugs  STAGEY  FOSS  and 
RIGHARD  FOSS,  and  the  barge 
NESTUCGA,  and  other  persons, 
facilities,  and  vessels  from  safety 
hazards  associated  with  onlookers  and 
others  who  may  wish  to  view  the  barge 
at  close  range.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Gaptain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  March  22,  1995  at 
5  a.m.  (PDT).  It  terminates  when  the 
tugs  STAGEY  FOSS  and  RIGHARD 
FOSS  and  the  barge  NESTUGGA  are 
south  of  Latitude  47°32'N.  Queets, 


Washington,  at  1  p.m.  (PDT)  on  March 
23,  1995,  unless  sooner  terminated  by 
the  Gaptain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  K.  Paquette,  c/o  Gaptain  of  the 
Port  Puget  Sound,  1519  Alaskan  Way 
South,  Seattle,  Washington  98134,  (206) 
217-6232. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.G.  553,  a  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
potential  hazards  to  the  tugs  STAGEY 
FOSS  and  RIGHARD  FOSS  and  the 
barge  NESTUGGA  and  other  vessels  that 
may  transit  the  area.  Details  were  not 
available  30  days  prior  to  the  event, 
thus,  there  were  not  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  a  delayed 
effective  date.  Following  normal 
rulemaking  procedures  would  be 
impracticable. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.  Paquette,  project  officer  for  the 
Gaptain  of  the  Port,  and  LGDR  J.  Odell, 
project  attorney,  Thirteenth  Goast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  March  22, 1995  at  5  a.m. 


(PDT).  In  response  to  a  request  from  the 
U.S.  Navy,  the  Goast  Guard  is 
establishing  a  300  yard  moving  safety 
zone  around  the  tugs  STAGEY  FOSS 
and  RIGHARD  FOSS,  the  towiine,  and 
the  barge  NESTUGGA  while  these 
vessels  are  in  transit  from  Puget  Sound 
Naval  Shipyard.  Bremerton. 
Washington,  through  U.S.  navigable 
waters  until  south  of  Latitude  47''32'N. 
Queets.  Washington  at  1  p.m.  (PDT)  on 
March  23, 1995.  This  transit  may  result 
in  a  large  number  of  vessels 
congregating  near  or  in  the  path  of  the 
tugs  STAGEY  FOSS  and  RIGHARD 
FOSS  and  the  barge  NESTUCCA.  This 
safety  zone  is  needed  due  to  the  limited 
maneuverability  of  the  tugs  STAGEY 
FOSS  and  RIGHARD  FOSS  and  the 
barge  NESTUCCA  and  the  need  to 
ensure  the  safety  of  the  mariners  who 
may  attempt  to  approach  the  tugs 
STAGEY  FOSS  and  RIGHARD  FOSS 
and  the  barge  NESTUCCA  during  their 
transit,  as  well  as  other  vessels  in  the 
immediate  vicinity.  This  moving  safety 
zone  will  be  enforced  by  representatives 
of  the  Gaptain  of  the  Port  Puget  Sound. 
Seattle,  Washington.  The  Gaptain  of  he 
Port  may  be  assisted  by  other  federal 
agencies. 

This  regulation  is  issued  pursuant  to 
33  use  1231  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 


potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  The 
Goast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Federalism 

This  action  has  beoii  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B. 

List  of  Subjects  in  33  CFR  Part  163 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authorit>:  33  U.S.C.  1231;  50  U.S.C.  191; 
Xi  CFR  1.05-l(g),  6.04-1.  6  04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T13-002  is  added  to 
read  as  follows: 

§  1 65.T1 3-002    Safety  Zone:  Puget  Sound, 
Wastiington. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  300  yards 
of  the  tugs  STAGEY  FOSS  and 
RIGHARD  FOSS,  the  towiine,  and  the 
barge  NESTUGGA  while  in  transit  from 
Puget  Sound  Naval  Shipyard, 
Bremerton,  Washington,  through  U.S. 
navigable  waters  until  south  of  Latitude 
47°32'  N.,  Queets.  Washington,  at  1  p.m. 
(PDT)  on  March  23,  1995. 

(b)  Definitions.  A  designated 
representative  of  the  Captain  of  the  Port 
is  any  Goast  Guard  commissioned. 


warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Puget  Sound,  to  act  on  his  behalf.  The 
following  officers  have  or  will  lie 
designated  by  the  Captain  of  the  Port: 
the  Coast  Guard  Patrol  Commander  and 
the  senior  boarding  officer  on  each 
vessel  enforcing  the  safety  zone. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(d)  Effective  dates.  This  regulation 
becomes  effective  on  March  22,  1995  at 
5  a.m.  (PDT).  It  terminates  when  the 
tugs  STAGEY  FOSS  and  RIGHARD 
FOSS  and  the  barge  NESTUCCA  are 
south  of  Latitude  47°32'  N..  Queets. 
Washington,  at  1  p.m.  (PDT)  on  March 
23,  1995,  unless  sooner  terminated  by 
the  Captain  of  the  Port. 

Dated:  February  10.  1995. 
R.K.  Softye. 

Captain,  U.S.  Coast  Guard.  Qiptuin  of  the 
Port.  Paget  Sound. 
(FR  Doc.  05-5385  Filed  3-3-95;  8:45  ami 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM91-1;  Order  No.  1043] 

Rules  of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Comnii.ssion. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  is. 
publishing  final  rules  amending  its  rules 
of  practice  adopted  in  Order  No.  1043, 
issued  February  17.  1995.  The  rules  art? 
based  on  revisions  submitted  as  a 
proposed  settlement  of  issues  in  Docket 
RM91-1,  a  rulemaking  addressing 
general  improvements  in  the 
Commi.s.sion's  rules  of  practice.  The 
proposed  revisions  were  published  in 
the  Federal  Register  (59  FR  8576)  and 
comments  have  been  received  and 
considered.  The  differences  between  the 
rules  as  proposed  and  as  adopted  reflect 
conforming  changes,  editorial 
improvements,  or  clarification  of  intent. 
EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Legal  Advisor 
(202) 789-6820. 

SUPPLEMENTARY  INFORMATION:  Two 
settlement  agreements  involving 
proposed  improvements  to  the 
Commission's  rules  of  practice  were 
pre.sented  to  the  Commission  in  this 
docket.  In  response  to  the  settlement 
coordinator's  motion  transmitting  these 


agreements,  the  Commission 
incorporated  the  text  of  both  agreements 
in  a  notice  of  proposed  rulemaking,  and 
reque.sted  comments.  See  59  FR  8576. 
February  23,  1994.  One  involved  a 
number  of  traditional,  or  .standard, 
aspects  of  these  rules,  suc;h  as  service 
and  production  specifications.  This 
final  rule  adopts,  with  minor 
adjustments,  revisions  to  the  rule.s  of 
practice  contained  in  that  proposal.  The 
other  proposed  that  participants  be 
required  to  file  certain  documents  in 
electronic  form.  Opposition  to  this 
settlement  existed,  and  a  new  docket 
will  shortly  be  established  tn  further 
explore  potential  solutions  to  problems 
in  this  area. 

The  Commission  received  five 
comments.  Four  coinmenters  expressed 
general  support  for  the  proposed 
revisions,  but  singled  out  one  or  more 
specific  changes  for  additional 
discussion.  One  commenter  expressed 
no  opinion  on  the  rules  as  whole,  but 
sought  clarification  of  one  proposed 
change. 

The  Commission's  evaluation  of  the 
settlement  agreements  and  participants' 
comments  leads  to  the  publication  of 
final  rules  that  differ  in  several  respin;ts 
from  the  proposed  rules.  The  main 
differences  entail:  the  deletion  of  a 
proposed  requirement  related  to  filing 
documents  in  electronic  form;  the 
express  exclusion  of  answers  to 
interrogatories  (and  compelled  answers) 
from  the  "special  request"  service 
practice  otherwise  applicable  to 
di.scovery-related  documents;  removal 
of  language  restricting  tran.script 
corrections  of  Commission  hearings  to 
oral  material;  and  clarification  of 
minimum  typeface  size.  Other 
differences  reflect  conforming  changes 
and  editorial  improvements.  A  review  of 
the  rules  and  related  comments  follows. 

Production  Requirements  (Rule  10(a)): 
Terminology  and  Formatting 
Instructions 

Existing  rule  10(a)  sets  forth 
specifications  for  production  iu'd 
preparation  of  documents  filed  %\  ith  the 
Commission.  The  revision  updates  these 
requirements  to  reflect  modern  office 
technology  and  practice.  For  example; 
the  final  rule  replaces  the  term 
"typewritten,  "  which  currently  appears 
as  the  title  of  the  subsection  and  in  the 
first  sentence,  with  the  term 
"production"  or  "produced,"  as 
appropriate.  In  addition,  the  final  rule 
increases  the  amount  of  space  available 
for  text  by  easing  longstanding  margin 
and  line-spacing  restrictions.  It  also 
replaces  the  existing  requirement  that 
text  be  double  spaced  with  language 
allowing  spacing  of  not  less  than  one 
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and  one-half  lines.  The  former  reference 
to  "type  no  smaller  than  elite"  is 
supplemented  with  a  restriction  against 
typeface  sizes  smaller  than  12  points. 

The  latter  change  responds  to  one 
commenter's  request  for  clarification  of 
the  proposed  change  regarding 
minimum  allowable  typeface  size.  This 
commenter,  David  Popkin,  notes  that 
point  size,  which  the  proposed  rule 
adopts  as  the  new  standard,  is 
inappropriate  because  points  represent 
letter  height,  not  characters  per  inch. 
Mr.  Popkin  raises  the  possibility  that  in 
adopting  new  terminology,  the  proposed 
rule  inadvertently  imposes  stiffer 
restrictions  on  typeface  size  than 
currently  e.xist.  If  so,  the  imposition  of 
these  restrictions  would  be  contrary  to 
the  thru.st  of  other  proposals,  which 
generally  provide  participants  with 
more,  rather  than  less,  flexibility.  The 
Commission's  resolution  of  this  issue  is 
influenced  by  two  considerations.  One 
is  the  absence  of  any  affirmative 
indication  that  the  settlement 
signatories  intended  to  impose  more 
stringent  restrictions  on  type  size  than 
currently  exi.st.  The  other  is  the 
assumption  that  the  signatories  wanted 
to  refiect  the  emergence  of  word 
processing  equipment,  which  often 
includes  software  containing 
proportional  typefaces  expres.s»Hl  in 
characters  per  inch.  The  Commission 
views  these  as  complementary,  rather 
than  competing,  interests  that  can  be 
reconciled  with  a  minor  revision. 
Accordingly,  the  rule  as  adopted  retains 
the  existing  reference  to  elite  type,  but 
adds  language  recognizing  the  growing 
use  of  typefaces  expressed  in  characters 
per  inch  or  points. 

Action  on  Proposed  Rule  Requiring 
Documents  To  Be  Filed  in  Electronic 
Form  (Rule  10(d))  Deferred 

The  proposal  concerning  electronic 
filing  was  agreed  to  by  some,  but  not  all, 
of  the  participants  in  the  underlying 
rulemaking  proceeding.  The  Po.stal 
Service,  which  did  not  support  the 
proposal,  reiterated  its  opposition  to 
this  change  during  the  comment  period. 
It  as.sened  that  it  had  encountertjd 
difficulty  in  generating  diskette  versions 
of  its  Docket  No.  R94-1  testimony  and 
raised  concerns  about  the  potential  for 
administrative  p.-oblems.  The  Service 
further  stated  its  conviction  that  this 
rule  would  not  enhance  efficiency  or 
ease  the  burden  on  participants  in  the 
absence  of  uniform  standards  and  an 
acceptable  method  of  authentication. 
The  Newspaper  Association  of  America 
conditioned  its  support  of  the  electronic 
filing  provision  on  the  Service's 
willingness  to  comply  with  it.  The 
Office  of  the  Consumer  Advocate  (OCA), 


which  was  a  signatory  to  the  non- 
unanimous  settlement  on  electronic 
filing,  reiterated  its  support  for  adoption 
of  the  rule  as  proposed  but  also  formally 
requested  that  publication  of  the 
electronic  filing  rule  be  followed  by 
notice  of  the  Commission's  interest  in 
requiring  that  extensive  database 
information  be  provided  on  CE)-ROM 
media. 

The  Commission  believes  that  the 
benefits  of  filing  documents  in 
electronic  form  are  substantial. 
However,  the  Commission's  review  of 
the  proposed  rule  and  the  re«;ord  that 
has  been  developed  in  the  underlying 
docket  indicate  that  important  questions 
about  the  scope,  intent  and  adequacy  of 
the  rule  as  proposed  remain 
unanswered.  Moreover,  the  success  of 
this  type  of  change  depends  heavily  on 
the  cooprralion  of  the  Postal  Service 
and  other  active  participants.  The 
Service's  opposition  leads  the 
Commission  to  defer  action  on  the 
proposed  rule  pending  an  opportunity 
for  a  more  focu.sed  di.scussion.  This 
discussion  could  include  consideration 
of  a  requirement  addressing  the  filing  of 
extensive  database  information  on  CD- 
ROM,  as  suggested  by  the  OCA. 
Accordingly,  the  Commission  plans  to 
publish  an  advance  notice  of  proposed 
rulemaking  to  further  explore  this  topic. 

Service  Requirements  Related  to 
Discovery  Requests  (Rule  12(b)  and 
Rules  25  Through  27) 

Existing  rule  12(b),  which  addres.ses 
.service  by  parties,  generally  requires 
that  all  documents  be  served  upon  all 
participants.  This  requirement  has  the 
potential  to  impose  a  burden  on 
participants.  In  the  intere.st  of  easing  the 
service  burden,  the  proposed  settlement 
provision  carved  out  an  exception  to 
rule  12(b)'s  blanket  service  rule  for 
discovery  requests  pursuant  to  rules  2,=> 
(interrogatories),  26  (requests  for 
production  of  documents)  and  27 
(requests  for  admissions).  It  also  added 
the  direction  that  "Special  requests  for 
ser\'ice  by  other  participants  shall  be 
honored  "  and  a  sentence  providing  that 
special  requests  may  be  served  upon 
participants  conducting  discovery  and 
was  to  identify  the  witness(es)  involved. 

The  preamble  in  the  notice  of 
proposed  rulemaking  acknowledged 
that  a  settlement  conference  participant 
had  questioned  whether  the  proposed 
revision  accurately  reflected  the 
position  of  the  conferees,  as  the  terms 
applicable  to  .service  of  answers  appear 
to  differ  from  those  applicable  to  service 
of  discovery  requests  and  objec;tions 
thereto.  This  participant's 
understanding  was  that  the  conferees 
intended  for  the  "special  request" 


provision  tn.ipply  across-the-boiird.  In 
recognition  of  this  comment,  the 
Commission  indicated  that  in  the 
absence  of  opposition,  it  would  niakf 
appropriate  changes  refiecting  a  uiiiiomi 
.servic;e  requirement. 

However,  another  conferee  has 
submitted  a  comment  objecting  to 
applying  the  new  "special  requi^.st" 
requirement  to  the  service  of  discovery 
answers.  This  commenter  apparentiv 
supports  retention  of  rule  12(b)'s 
requirement  of  "automatic"  service 
upon  all  participants  for  these  filings. 
The  commenter  expre.sses  no  opposition 
to  the  "special  request"  practice  for 
being  served  with  discovery  requests  or 
objections. 

This  syslnni  of  limited  service  of 
di.scovery  requests  and  objections  was 
followed  in  the  most  recent  omnibus 
rate  case.  Docket  R94-1.  While  some 
parties  chose  to  serve  documents  even 
when  no  special  request  had  been 
received,  this  new  sy.stem  aUoued 
interested  intervenors  to  reduce  the  lost 
of  participation  if  they  wished  lo  do  so. 
The  Commission  believes  that 
formalizing  the  practice  of  limited 
service  of  di.scovery  requests  and 
objections  can  considerably  reduce  tlic 
burden  of  participation  in  Commission 
proceedings.  Given  that  participants' 
interest  in  answers  to  interrogatories 
may  differ  from  their  interest  in  the 
initial  questions  or  objections  thereto, 
and  the  Commission's  indication  that  il 
would  honor  objections  to  across-the- 
board  application  of  the  service 
requirement,  the  rule  as  adopted  does 
not  apply  to  the  service  of  answers  to 
interrogatories  (or  compelled  answers). 
Instead,  answers  to  interrogatories  will 
be  subject  lo  the  general  service 
re(|uirement.  By  extension,  servit  u  of 
compelled  answers  and  supplemental 
answers  should  also  follow  the  general 
rule. 

Grace  Period  for  Filing  Signature  Pages 
(Rule  25(h)) 

Existing  rule  2.'>(b)  requires  tiiat 
an.swers  to  interrogatories  be  signed  bv 
the  person  responding  to  them.  The 
proposed  rule  allows  a  10-dav  grace 
period  for  filing  signature  pages  if  the 
witness  involved  is  not  available  to  si>;M 
the  answers  when  filed.  The  terms  of 
the  nde  recognize  an  exception  to  the 
general  service  rf^quircments  by 
providing  that  signature  pages  filed 
under  this  circumstance  need  he  s«!r\ed 
only  on  the  Commission,  and  not  on 
participants.  This  provision  was  part  of 
the  unopposed  settlement,  and  it 
generated  no  opposition  during  the 
recent  connnent  period.  The 
Conmiission  agrees  that  this  change 
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would  be  beneficial,  and  adopts  the 
change  as  proposed. 

Responsibilities  of  Limited  Participants 
(Rule  20a(c)) 

Exi.sting  rule  20a(c)  provides  that 
limited  participators  are  not  required  to 
respond  to  discovery  requests.  "The  final 
rule  qualifies  this  exception  by 
requiring  limited  participators  to 
respond  to  discovery  requests  when 
those  requests  are  directed  specifically 
to  testimony  limited  participators  have 
subn^jtted.  This  provision  was  part  of 
the  unopposed  settlement,  submitted  by 
the  OCA,  and  generated  no  opposition 
during  the  most  recent  comment  period. 
Accordingly,  the  rule  is  adopted  as 
proposed. 

Transcript  Corrections  (Rule  30(i)) 

Existing  rules  do  not  explicitly 
address  the  scope  of  transcript 
corrections.  The  change  proposed  in  the 
settlement  agreement,  as  a  new 
subsection  (i)  in  rule  30,  specifies  that 
transcript  corrections  should  be  limited 
to  corrections  of  material  substantive 
error  in  the  transcription  of  oral 
statements  made  at  the  hearing.  The 
Commission  agrees  that  clarification  of 
the  informal  practice  that  has  developed 
is  useful,  and  welcomes  this  change. 
However,  as  official  reporters  sometimes 
transcribe  written  material  presented  at 
hearings  as  well  as  oral  statements,  the 
Commission  believes  it  would  be 
preferable  to  eliminate  the  restriction  to 
"oral  statements."  With  this 
modification,  the  rule  is  adopted  as 
proposed. 

Regulatory  FlexibilityAct 

Pursuant  to  .section  G05(b)  of  the 
Kt';;ulatorj-  Flexibility  Act.  the 
Commission  certifies  that  this 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulator}-  fiexibility 
analysis  is  not  required. 

list  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  reasons  set  out  in  the  preamble, 
39  CFR  part  3001  is  amended  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U  S.C.  404(b),  3603,  M22- 
.'Jf.24,  3661,3662. 

2.  Section  3001.10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  3001 .1 0    Form  and  number  of  copies  of 
documents. 

(a)  Prodrction.  If  not  printed, 
documents  filed  with  the  Commission 
shall  be  produced  on  paper  of  letter 
size,  8  to  6V2  inches  wide  by  10 Vz  to  11 
inches  long,  with  left-  and  right-hand 
margins  not  less  than  1  inch  and  other 
margins  not  less  than  0.75  inches, 
except  tables,  charts  or  special 
documents  attached  thereto  may  be 
larger  if  required,  provided  that  they  are 
folded  to  the  size  of  the  document  to 
which  they  are  attached.  The 
impression  shall  be  on  only  one  side  of 
the  paper  unless  there  are  more  than  ten 
pages.  The  text  shall  be  not  less  than 
one  and  one-half  spaced  except  that 
footnotes  and  quotations  may  be  single 
spaced.  Any  typeface  not  smaller  than 
elite  or  a  comparable  size  expressed  in 
points  or  characters  per  inch  may  be 
used.  If  the  document  is  bound,  it  shall 
be  bound  on  the  left  side.  Copies  of 
documents  for  filing  and  service  may  be 
reproduced  by  any  duplicating  process 
that  produces  clear  and  legible  copies. 
***** 

3.  Section  3001.12  is  amended  by 
revising  paragraph  [b)  to  read  as  follows: 

§3001.12    Service  of  documents. 

***** 

(b)  San-ice  by  the  parties.  Every 
document  filed  by  any  person  with  the 
Commission  in  a  proceeding  shall  be 
served  by  the  person  filing  such 
document  upon  the  participants  in  the 
proceeding  individually  or  by  such 
groups  as  may  be  directed  by  the 
Commission  or  presiding  officer  except 
for  discovery  requests  governed  by 
§§3001.25  (a)  and  (c),  3001.26  (a)  and 
(c).  and  3001.27  (a)  and  (c).  Special 
requests  relating  to  discovery  must  be 
served  individually  upon  the  party 
conducting  discovery  and  state  the 
witness  who  is  the  subject  of  the  special 
request. 

*  *         *        *        * 

4.  Section  3001.20a  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  3001 .20a    Limited  participation  by 
persons  not  parties. 

*  •         •         «         • 

(c)  Scope  of  participation.  Subject  to 
the  provisions  of  §3001.30(0,  limited 
participators  may  present  evidence 
which  is  relevant  to  the  issues  involved 
in  the  proceeding  and  their  testimony 
shall  be  subject  to  cross-examination  on 
the  same  terms  applicable  to  that  of 
formal  participants.  Limited 
participants  may  file  briefs  or  proposed 
findings  pursuant  to  §§  3001.34  and 
3001.35,  and  within  15  days  after  the 
relea.se  of  an  intermediate  decision,  or 
such  other  time  as  may  be  fixed  by  the 


Commission,  they  may  file  a  written 
statement  of  their  position  on  the  issues. 
The  Commission  or  the  presiding  officer 
may  require  limited  participators  having 
substantially  like  interests  and  positions 
to  join  together  for  any  or  all  of  the 
above  purposes.  Limited  participators 
are  not  required  to  respond  to  discovery 
requests  under  §  3001.25  through 
§  3001.28  except  to  the  extent  that  those 
requests  are  directed  specifically  to 
te.stimony  which  the  limited 
participators  provided  in  the 
proceeding;  however,  limited 
participators,  particularly  those  making 
contentions  under  39  U.S.C.  3622(b)(4). 
are  advised  that  failure  to  provide 
relevant  and  material  information  in 
support  of  their  claims  will  be  taken 
into  account  in  determining  the  weight 
to  be  placed  on  their  evidence  and 
arguments. 

5.  Section  3001.25  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  and'(d) 
to  read  as  follows: 

§  3001 .25    Interrogatories  for  purpose  of 
discovery. 

(a)  Sen-ice  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  serve  upon  any  other  participant  in 
a  proceeding  written  interrogatories 
requesting  nonprivileged  information 
relevant  to  the  subject  matter  in  such 
proceeding,  to  be  answered  by  the 
participant  served,  who  shall  furnish 
such  information  as  is  available  lo  the 
participant.  A  participant  through 
interrogatories  may  require  any  other 
participant  to  identify  each  person 
whom  the  other  participant  expec:ts  to 
call  as  a  witness  at  the  hearing  and  to 
state  the  subject  matter  on  which  the 
witness  is  expected  to  testify.  The 
participant  serving  the  interrogatories 
shall  file  a  copy  thereof  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
.serve  a  copy  upon  the  Postal  Sen  ice. 
Special  requests  for  ser\  ice  by  other 
participants  shall  be  honored. 

(b)  Answers.  Each  interrogatory  shall 
l)e  answered  separately  and  fully  in 
writing,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  the  manner  prescribed 
by  paragraph  (c)  of  this  section.  The 
party  responding  to  the  interrogatories 
shall  serve  the  answers  on  the  party 
who  served  the  interrogatories  within  20 
days  of  the  service  of  the  interrogatories 
or  within  such  other  period  as  may  be 
fixed  by  the  presiding  officer,  but  before 
the  conclusion  of  the  hearing.  The 
answers  are  to  be  signed  'by  the  person 
making  them.  If  the  person  responding  • 
to  the  interrogatory  is  unavailable  to 
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sign  the  answer  when  filed,  a  signature 
page  must  be  Rled  within  ten  days 
thereafter  with  the  Commission,  but 
need  not  be  served  on  participants. 
Copies  of  the  answers  to  interrogatories 
shall  be  filed  with  the  Secretary 
pursuant  to  §  3001,9  and  shall  be  served 
upon  other  participants  pursuant  to 
§  3001.12(b). 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  interrogaton,',  the 
part  shall  be  specified.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiarj'  privilege  asserted 
and  state  the  reasons  for  its 
applicability.  A  participant  claiming 
undue  burden  shall  state  with 
particularity  the  effort  which  would  be 
required  to  answer  the  interrogatory, 
providing  estimates  of  cost  and  work 
hours  required,  to  the  extent  possible. 
An  interrogatory  otherwise  proper  is  not 
necessarily  objectionable  because  an 
answer  would  involve  an  opinion  or 
contention  that  relates  to  fact  or  the 
application  of  law  to  fact,  but  the 
Commission  or  presiding  officer  may 
order  that  such  an  interrogatory  need 
not  be  answered  until  a  prehearing 
conference  or  other  later  time. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  The  party 
objecting  to  interrogatories  shall  serve 
the  objections  on  the  party  who  served 
the  interrogatories  within  10  days  of  the 
service  of  the  interrogatories.  Copies  of 
objections  to  interrogatories  shall  be 
filed  with  the  Secretary  pursuant  to 
§  3001.9  and  shall  be  served  upon  the 
proponent  of  the  interrogatory  and  the 
Postal  Ser\ice.  Special  requests  for 
service  by  other  participants  shall  be 
honored. 

(d)  Compelled  ansivers.  The 
Commission,  or  the  presiding  officer, 
upon  motion  of  any  participant  to  the 
proceeding,  may  compel  answer  to  an 
interrogatory  to  which  an  objection  has 
been  raised  if  the  objection  is  found  not 
to  be  vaiid,  or  may  compel  an  additional 
answer  if  the  initial  answer  is  found  to 
be  inadequate.  Such  compelled  answers 
shall  be  served  on  the  party  who  moved 
to  compel  the  an.swer  within  10  days  of 
the  date  of  the  order  compelling  an 
answer  or  within  such  other  period  as 
may  be  fixed  by  the  presiding  officer, 
but  before  the  conclusion  of  the  hearing. 
Copies  of  the  answers  shall  be  filed  with 
the  Secretary  pursuant  to  §  3001.9  and 
on  participants  pursuant  to  §  3001.12(b). 
***** 

6.  Section  3001.26  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 


S  3001 .26    Requests  for  production  of 
documents  or  ttiings  for  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discover}'  of 
admissible  evidence,  any  participant 
may  serve  on  any  other  participant  to 
the  proceeding  a  request  to  produce  and 
permit  the  participant  making  the 
request,  or  someone  acting  in  his/her 
behalf,  to  inspect  and  copy  any 
designated  documents  or  things  which 
constitute  or  contain  matters,  not 
privileged,  which  are  relevant  to  the 
subject  matter  involved  in  the 
proceeding  and  which  are  in  the 
custody  or  control  of  the  participant 
upon  whom  the  request  is  served.  The 
request  shall  set  forth  the  items  to  be 
inspected  either  by  individual  item  or 
category,  and  describe  each  item  and 
category  with  reasonable  particularity, 
and  shall  specify  a  reasonable  time, 
place  and  manner  of  making  inspection. 
The  participant  requesting  the 
production  of  documents  or  things  shall 
file  a  copy  of  the  request  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
serve  copies  thereof  upon  the  Postal 
Service.  Special  requests  for  service  by 
other  participants  shall  be  honored. 
***** 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item  or  category, 
the  part  shall  be  specified.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiary  privilege  asserted 
and  state  the  reasons  for  its 
applicability.  A  participant  claiming 
undue  burden  shall  state  with 
particularity  the  effort  which  would  be 
required  to  answer  the  request, 
providing  estimates  of  cost  and  work 
hours  required,  to  the  extent  possible. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  The  party 
objecting  to  a  request  shall  serve  the 
objection  on  the  party  requesting 
production  of  documents  or  things, 
upon  the  Secretary  pursuant  to  §  3001.9 
and  upon  the  Postal  Ser\ice,  within  10 
days  of  the  request  for  production. 
Special  requests  for  service  by  other 
participants  shall  be  honored. 
•        *        *        •        • 

7.  Section  3001.27  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  3001 .27    Requests  for  admissions  tor 
purpose  of  discovery. 

(a)  Sen'ice  and  content.  In  the  interest 
of  expedition  any  participant  may  serve 
upon  any  other  participant  a  written 
request  for  the  admission,  for  purposes 


of  the  pending  proceeding  only,  of  any 
relevant,  unprivileged  facts,  including 
the  genuineness  of  any  documents  or 
exhibits  to  be  presented  in  the  hearing. 
The  participant  requesting  the 
admission  shall  file  a  copy  of  the 
request  with  the  Secretary  pursuant  to 
S  3001.9  and  shall  serve  copies  thereof 
upon  the  Postal  Ser\'ice.  Special 
requests  for  service  by  other  participants 
shall  be  honored. 
***** 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item,  the  part  shall 
be  specified.  A  participant  claiming 
privilege  shall  identify  the  specific 
evidentiary  privilege  asserted  and  .state 
the  reasons  for  its  applicability.  A 
participant  claiming  undue  burden  shall 
state  with  particularity  the  effort  which 
would  be  required  to  answer  the 
request,  providing  estimates  of  cost  and 
work  hours  required  to  the  extent 
possible.  Objections  are  to  be  signed  by 
the  attorney  making  them.  The  party 
objecting  to  requests  for  admissions 
shall  serve  the  objections  on  the  party 
requesting  admissions,  upon  the 
Secretary  pursuant  to  §  3001.9  and  upon 
the  Postal  Service,  within  10  days  of  the 
request.  Special  requests  for  service  by 
other  participants  shall  be  honored. 
***** 

8.  Section  3001.30  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  3001 .30    IHearings. 

•         •         •         *         * 

(i)  Transcript  corrections.  Corrections 
to  the  transcript  of  a  hearing  should  not 
be  requested  except  to  correct  a  material 
.substantive  error  in  the  transcription 
made  at  the  hearing. 

Issued  by  the  Commission  on  Fcbruarj-  1 7, 
1995. 

Margaret  P.  Crenshaw, 

Secretary. 
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39  CFR  Part  3001 

[Docket  No.  RM95-1;  Order  No.  1042] 

Rules  of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 

SUMMARY:  In  respon.se  to  a  petition  filed 
by  the  United  States  Postal  Service,  the 
Postal  Rate  Commission  initiated  this 
rulemaking  to  consider  re-enactment  of 
special  rules  of  practice  and  procedure 
applicable  to  Postal  Service  requests  to 
change  Express  Mail  rates  in  response  to 


market  conditions.  Interested  persons 
were  invited  to  comment.  59  FR  65985- 
65987  (December  22,  1994).  After 
reviewing  the  comments  submitted,  the 
Commission  has  determined  that  the 
published  rules  should  be  re-enacted, 
subject  to  a  five-year  sunset  provision. 
EFFECTIVE  DATE:  These  rules  will  become 
effective  March  6. 1995  and  ending 
March  6,  2000  if  not  re-enacted  by  the 
Commission  after  the  provision  of  an 
opportunity  for  public  comment. 
ADDRESSES:  Correspondence  should  be 
sent  to  Margaret  P.  Crenshaw,  Secretary 
of  the  Commission,  1333  H  Street  NVV,' 
Wa.shington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Sharfman,  Legal  Advisor 
(telephone:  (202)  789-6820). 
SUPPLEMENTARY  INFORMATION:  On  August 
15,  1994,  the  United  States  Postal 
Ser\ice  filed  a  petition  for  institution  of 
a  rulemaking  to  re-enact  Commission 
rules  that  establish  special  procedures 
for  considering  Postal  Service  requests 
to  change  Express  Mail  rates  in  response 
to  market  conditions.  These  rules, 
codified  at  39  CFR  3001.57  through 
3001.57c.  were  adopted  as  the 
culmination  of  the  Commission's  Docket 
No.  RM88-2  in  August,  1989;  at  that 
time,  the  Commission  included  a  five- 
year  sunset  provision  in  39  CFR 
3001.57(b).  Order  No.  836.  54  FR  33681 
(August  16,  1989).  Consequently,  by 
their  own  terms  the  rules  ceased  to  be   ' 
effective.in  mid-August  of  1994. 

The  Commission  granted  the  Postal 
Service's  petition  and  began  this 
rulemaking  on  December  14,  1994. 
Order  No.  1038;  Notice  of  Proposed 
Rulemaking.  59  FR  65985-87  (December 
22, 1994).  In  its  Notice  of  Proposed 
Rulemaking,  the  Commission  published 
the  pre-existing  rules,  stated  its 
preliminary  agreement  with  the  Postal 
Service's  position  that  the  Express  Mail 
market  response  rules  should  be 
retained* and  established  January  23, 
1995,  as  the  due  date  for  comments  by 
interested  parties.  Id.  at  65985. 

Two  sets  of  comments  were  submitted 
in  response  to  the  Notice  of  Proposed 
Rulemaking  in  this  docket.'  United 
Parcel  Service  (UPS),  a  competitor  of  the 
Postal  Service  in  the  expedited  delivery 
market,  opposes  re-enactment  of  the 
rules  because:  (1)  Circumstances  have 
changed  since  their  initial  adoption  in 


'  Additionally,  while  no  provision  had  been  made 
fur  reply  comments.  Advertising  Mail  Marketing 
A.ssociation  (AMMA)  submitted  reply  comments  on 
February  3. 1995.  together  with  a  motion  for  leave 
to  nie  such  conrunents.  In  order  to  avoid  prejudice 
to  other  parties  that  may  have  been  inclined  to  file 
replies,  the  Commission  shall  grant  AMMA's 
motion  only  in  part,  and  will  consider  its  comments 
strictly  as  an  expression  of  support  for  re-enactment 
of  the  pre-«xisting  rules. 


a  manner  that  allegedly  negates  any 
possible  justification  for  their  continued 
existence;  (2)  the  rules  are  unnecessary 
because  other  available  Commission 
mles  provide  adequate  avenues  for 
expedited  consideration  of  specific 
Postal  Service  rate  requests;  and  (3)  the 
rules  allegedly  are  contrary  to  the  letter 
and  spirit  of  the  Postal  Reorganization 
Act,  the  Administrative  Procedure  Act, 
and  fundamental  considerations  of  due 
process.  The  Commission's  Office  of  the 
Consumer  Advocate  (OCA)  opposes  re- 
enactment  on  similar  grounds:  that  there 
is  less  demonstrable  need  for,  and 
opportunity  to  use.  the  rules  than  was 
anticipated  when  they  were  adopted  in 
Docket  No.  RM88-2;  and  that  it  would 
be  more  efficient  to  devise 
comprehensive  rules  of  procedure 
applicable  to  any  claSS  of  mail,  in  the 
context  of  the  Commission's  Procedural 
Streamlining  Inquiry,  Docket  No. 
RM95-2.  Because  these  comments  raise 
a  variety  of  issues,  the  latter  will  be 
grouped  by  category  for  consideration. 

I.  Alleged  Legal  Defects 

Commenter  United  Parcel  Service 
argues  that  certain  features  of  rules  57 
through  57c  violate  pertinent  portions  of 
the  Postal  Reorganization  Act,  the 
Administrative  Procedure  Act,  and 
applicable  due  process  requirements. 
For  the  most  part,  these  comments 
replicate  earlier  arguments  considered 
and  rejected  during  the  course  of  the 
RM88-2  proceeding,  and  the 
Commission  finds  them  equally 
unpersuasive  now. 

UPS  suggests  that  by  contemplating 
the  recommendation  of  Express  Mail 
rates  near  the  level  of  estimated 
attributable  costs,  the  market  response 
rules  could  yield  rates  which  fail  to 
recover  the  portion  of  institutional  costs 
"reasonably  assignable  "  to  Express 
Mail,  in  contravention  of  39  U.S.C. 
3622(b)(3).  UPS  Comments  at  7-8.  UPS 
also  argues  that  the  recommendation  of 
such  rates  would  produce  an  overall 
rate  schedule  that  fails  to  satisfy  the 
"fair  and  equitable"  standard  of 
§  3622(b)(1).  Id.  at  8-9.  However,  these 
criticisms  overlook  the  special  rationale 
on  which  the  market  response  rules  are 
premised,  and  the  particular  restrictions 
on  the  rates  which  the  Postal  Service 
can  propose  under  the  rules.  The 
appropriate  level  of  "reasonably 
assignable"  costs  is  determined  by 
reference  to  the  non-cost  factors  in 
§  3622(b);  -  the  Postal  Service  could 
invoke  rules  57  through  57c  only  where 


one  or  more  of  the  policies  of  the  Act 
arguably  applies  with  such  force  as  to 
justify  a  minimal  contribution  to 
institutional  costs.'  Additionally,  the 
rules  establish  two  different  protective 
rate  floors  which  the  Postal  Ser\ice 
must  observe  in  its  requests.  Under 
section  57b(b),  the  Service-rs  forbidden 
to  propose  rates  less  than  the  greater  of 
average  per  piece  attributable  costs:  (1) 
As  determined  in  the  most  recent 
omnibus  rate  case,  or  (2)  as  estimated 
for  the  most  recent  fiscal  year  for  which 
information  is  available.  Section 
57b(b)(2)  also  prohibits  propo.sal  of  a 
rate  "for  any  rate  cell  which  is  lower 
than  the  estimated  test  period 
attributable  cost  of  providing  that  rate 
cell  with  service."  The  Commission 
retained  these  restrictions  in  the  final 
rules  adopted  in  Docket  No.  RM88-2, 
over  the  objections  of  the  Postal  Service, 
in  order  "to  eliminate  the  risk  that  new- 
Express  Mail  rates  would  be  a  burden 
on  other  classes  of  maill.l"  and  to 
ensure  "that  the  relationships  among 
the  classes  of  mail — in  terms  of 
contribution  to  institutional  costs — are 
disturbed  as  little  as  possible."  Order 
No.  836  at  IS",  13.  Thus,  the  Commission 
has  already  considered  and 
accommodated  the  concerns  raised  by 
UPS.  and  there  is  no  reasonable  basis  for 
concern  that  re-enactment  of  the  niles 
would  degrade  the  Commission's  sound 
application  of  the  §  3622(b)  (1 )  and  (3) 
factors. 

The  Commission  also  rejects  the 
claims  of  UPS  that  the  market  response 
rules  constitute  "a  clear  license  to 
engage  in  unfair  competition  with 
private  sector  enterprises,  in  violation  of 
Section  3622(b)(4)  |,]"  and  that  they 
"violate  the  discrimination  prohibition 
in  Section  403(c)  of  the  Act  "  by 
establishing  a  preference  for  Expre.ss 
Mail  users.  UPS  Comments  at  9.  During 
the  course  of  the  RM88-2  proceeding 
the  Commission  received  comments 
from  several  parties — including  the 
Bureau  of  Competition  of  the  Federal 
Trade  Commission — regarding  the 
Postal  Ser\'ice's  participation  in  the 
expedited  parcel  deliver}'  market.  On 
the  basis  of  that  record,  the  Commission 
concluded  that  there  was  no 
justification  for: 

*   *   *  any  finding  that  the  Postal  Service  is 
so  restricting  the  ability  of  other  firms  to 
compete  in  the  expedited  deiiven,'  market 
through  use  of  the  Private  Express  Statutes 
that  it  should  not  be  given  even  the  potential 


^  See  National  Association  of  Greeting  Card 
Publishers  v.  U.S.  Postal  Ser^•ice.  462  U.S.  810.  834 
(1983):  "The  Rate  Commission  is  to  assign 
remaining  costs  on  the  basis  of  the  other  eight 
factors  set  forth  by  §  3622(b)." 


'  Section  S7a(c)  requires  that  every  formal  reque.st 
under  S§  57  through  57c  "contain  an  explanation  of 
why  the  change  proposed  by  the  Postal  Service  is 
a  reasonable  response  to  the  chanf(e  in  the  market 
for  expedited  delivery  services  to  which  it  is 
intended  lo  re.spond." 
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to  change  its  rate  more  quickly  in  response 
to  developments  in  the  market. 

Notice  of  Proposed  Rule.  54  FR  11404- 
11405  (March  20.  1989).  The 
Commission  also  stated  its  resolve  to 
"take  into  account  the  effect  on  the 
market"  when  recommending  rates 
under  the  expedited  rules.  Id.  No 
commenter  in  this  docket  claims  that 
the  Postal  Service  has  engaged  in  anti- 
competitive conduct  in  the  expedited 
delivery  market  in  the  interim. 

As  to  the  claim  of  preference  in 
violation  of  §  403(c),  the  Commission 
concluded  in  RM88-2  that  adoption  of 
expedited  procedural  rules  would  not 
constitute  "undue  or  unreasonable" 
discrimination  because  "Express  Mail  is 
the  only  class  for  which  evidence 
supporting  such  rules  has  been  given." 
Id.  at  11 399.  Lacking  evidence  of  a  need 
to  change  rates  for  other  classes 
expeditiously  in  response  to 
competition,  and  of  the  likely  impact 
such  rate  changes  would  have  on  postal 
Hnances.  the  Commission  found  it 
unreasonable  to  reject  the  proposed 
rules  for  Express  Mail.  The  Commission 
also  alluded  to  the  po.ssibility  of 
extending  the  applicability  of  those 
rules,  "lijf  it  later  appears  that  similar 
procedures  might  be  suitable  for  another 
class.*   *   *"  Id.  The  Commission  is  in 
much  the  same  posture  in  this  docket, 
but  with  the  significant  difference  that 
Docket  No.  RM95-2  has  been  initiated 
to  consider  "potential  mechanisms  for 
expediting  its  proceedings  conducted 
under  39  U.S.C.  3624(a)."  which 
includes  rate  change  proceedings.  See 
59  FR  65987  (December  22.  1994). 
Consequently,  the  Commission's  prior 
conclusion  that  the  rules  for  Express 
Mail  pose  no  undue  preference  problem 
is  now  reinforced  by  its 
contemporaneous  docket  to  consider 
similar  mechanisms  for  other  types  of 
requests. 

The  Commission  also  finds  no  merit 
in  the  arguments  that  the  rules  would 
operate  in  violation  of  the  hearing 
requirements  of  the  Administrative 
Procedure  Act,  or  would  trench  upon 
the  due  process  rights  of  intervenors. 
Contrary  to  those  claims,  the  Postal 
Service  would  be  required  to  sustain  its 
burden  as  proponent  under  rules  57 
through  57c,  beginning  with  the  data 
filing  requirements  laid  down  in 
§  3001.57a.  If  the  Commission 
concludes  that  the  Service's 
presentation  poses  one  or  more  genuine 
issues  of  material  fact,  either  at  the 
suggestion  of  an  intervener  or  on  its 
own  motion,  a  formal  hearing  would  be 
held.  See§57b(e)(5).  Only  in  the  event 
that  no  such  issue  was  identified — an 
extremely  rare  occurrence  in  the 


Commission's  institutional  experience — 
would  a  hearing  not  be  held.  In  the 
absence  of  any  genuine  issue  of  material 
fact,  the  Commission  would  be  under  no 
obligation  to  conduct  a  hearing.'* 

The  discovery  and  hearing  procedures 
established  in  rule  57b  admittedly 
require  prompt  action  by  all  parties 
involved,  in  furtherance  of  the  declared 
purpose  "to  allow  for  consideration  of 
Express  Mail  Market  Response  Rate 
Requests  within  90  days,  consistent 
with  the  procedural  due  process  rights 
of  interested  parties."  §  3001.57c. 
However,  in  fashioning  these 
procedures  in  Docket  No.  RM88-2,  the 
Commission  devoted  considerable  effort 
to  striking  a  workable  balance  between 
expedition  and  the  due  process  rights  of 
interested  parties.  In  response  to 
comments,  the  Commission  rejected 
some  of  the  expedited  procedures 
proposed  by  the  Postal  Service  and 
supplemented  others.  Notice  of 
Proposed  Rulemaking  (Second  Notice). 
54  FR  11401-11403  (March  20. 1989); 
Notice  of  Proposed  Rulemaking  (Third 
Notice),  54  FR  25137-25139  (June  13, 
1989).  Nor  did  the  Commission  overlook 
the  need  for  flexibility  in  administering 
ihe  expedited  procedural  schedule.  It 
stated:  "If  any  particular  date  causes 
difficuhy,  the  Presiding  Officer  can 
grant  an  extension  of  time  *  *  '.When 
the  Commission  reviews  its  experience 
with  these  rules,  we  will  be  prepared  to 
judge  whether  any  of  the  scheduled 
dates  should  be  changed  in  the  rules." 
Third  Notice  of  Proposed  Rulemaking, 
54  FR  25139.  Consequently,  at  this  time 
the  Commission  finds  no  basis  for 
concern  that  re-enactment  of  these 
carefully  considered  rules  would 
jeopardize  the  due  process  rights  of 
participants  in  proceedings  under  rules 
57  through  57c. 

II.  Institutional  Issues 

United  Parcel  Service  also  comments 
that  re-enactment  of  the  rules  would  be 
inappropriate  because  they  allegedly 
pose  a  "risk  of  seriously  undermining 
Congress'  carefully  crafted  division  of 
authority  between  the  Commission  and 
the  Postal  Service."  UPS  Comments  at 
15.  UPS  suggests  that  the  rules  would 
improperly  delegate  the  Commission's 
responsibility  for  determining 
attributable  costs  to  the  Postal  Service; 
could  be  invoked  to  nullify  the 
Commission's  rate  recommendations  for  , 
Express  Mail  in  omnibus  rate  decisions 
and  introduce  reduced  rates  that  could 
be  in  effect  for  years;  and  would  serve 
as  "a  device  for  selectively  deregulating 
postal  ratemaking  in  the  case  of  only 


one  favored  class  of  mail."  Id.  at  15-16. 
In  the  Commission's  view,  these 
comments  mischaracterize  the  purpose 
and  intended  operation  of  the  Express 
Mail  market  response  rules. 

As  the  source  and  repository  of  the 
raw  data  from  which  cost  estimates  are 
derived,  the  Postal  Service  neces.sarily 
provides  the  principal  input  to  the 
process  of  determining  attributable  cost 
levels.  The  Commission's  functions 
thereafter  are  to  provide  a  forum  in 
which  interested  parties  can  probe  and 
challenge  the  Service's  estimates;  and  to 
decide  whether  the  Service's  proposals 
are  supported  by  substantial  evidence 
and  consistent  with  the  Postal 
Reorganization  Act's  policies  and 
factors.  Rules  57  through  57c  provide 
expedited  procedures,  but  also  preserve 
these  essential  functions.  They  do  not 
allow  the  Commission  to  recommend 
Express  Mail  rates  that  are  unsupported 
by  credible  cost  evidence  or  otherwise 
inconsistent  with  statutory  factors.  See 
the  rule  for  decision  in  §  3001.57c.  They 
will  not  be  allowed  to  become  a 
substitute  for  scrutiny  in  omnibus  rate 
cases,  as  the  Commission  clearly  stated 
in  Docket  No.  RM88-2.  See  Second 
Notice  of  Proposed  Rulemaking,  54  FR 
11403  (March  20, 1989).  Therefore,  in 
no  meaningful  sense  can  they  be 
characterized  as  a  vehicle  for 
deregulating  Express  Mail  rates. 

III.  The  Question  of  Need 

Both  United  Parcel  Service  and  the 
Office  of  the  Consumer  Advocate  take 
the  position  that,  because  of  the  Postal 
Service's  failure  to  invoke  rules  57 
through  57c  during  their  initial  five-year 
period  of  effectiveness,  and  changed 
circumstances  in  the  expedited  delivery 
market  in  that  time,  there  is  no 
demonstrable  need  for  re-enacting  the 
rules.  On  the  basis  of  available 
information,  the  Commission  believes 
that  this  conclusion  may  be  incorrect, 
and  at  the  very  least  is  premature.  While 
the  expedited  delivery  market  doubtless 
has  changed  in  five  years,  the  Postal 
Service  appears  to  be  correct  in  its 
characterization  that,  '"|t|he  most 
important  feature  that  distinguishes 
competitors  is  price."  Postal  Service 
Petition  at  4;  see  PRC  Op.  R94-1, 
November  30,  1994,  para.  5402.  In  this 
fiercely  competitive  market,  it  is 
possible  that  expeditious  adjustments  in 
Express  Mail  rates  may  be  useful  to 
sustain  the  viability  of  that  service  to 
meet  future  competitive  exigencies.-'' 


Consequently,  the  Commission  will  re- 
enact  rules  57  through  57c  for  an 
additional  five-year  period.'" 

IV.  Regulatory  Evaluation 

It  has  been  determined  pursuant  to  5 
U.S.C.  605(b)  that  these  rules  will  apply 
exclusively  to  the  United  States  Postal 
Service  in  proceedings  conducted  by  the 
Postal  Rate  Commission,  and  to  parties 
who  choose  to  participate  in  those 
proceedings.  Therefore,  it  is  certified 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
terms  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  501  et  seq.  Because  these  rules 
will  only  apply  to  the  Postal  Service  and 
other  participants  in  Commission         • 
proceedings,  it  has  also  been 
determined  that  these  rules  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  pursuant  to  Executive  Order 
12612.  Inasmuch  as  the  rules  impose 
information-gathering  and  reporting 
requirements  exclusively  upon  the 
United  States  Postal  Service  for  the 
purpose  of  conducting  postal  rate 
proceedings,  they  do  not  contain  any 
information  collection  requirements  as 
defined  in  the  Paperwork  Reduction  Act 
144  U.S.C.  3502(4)1.  and  consequently 
the  review  provisions  of  44  U.S.C.  3507 
and  the  implementing  regulations  in  5 
CFR  part  1320  do  not  apply. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practices  and 
procedure.  Postal  Service. 

For  the  reasons  set  out  in  the 
preamble,  39  CFR  part  3001  is  amended 
as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b).  3603.  3622- 
24,  3661.  3662.  84  Stat.  759-62.  764,  90  Stat. 
1303;  15  U.S.C.  553),  80  Stat.  383. 

2.  Sections  3001.57  through  3001.57c 
are  added  to  subpart  B  to  read  as 
follows: 


'SeeCostle  v.  Pacific  Legal  Foundation.  445  U  S. 
198.  213-16(1980). 


'  The  Commission  cannot  agree  with  the 
contentions  of  UPS  and  OCA  that  the  current 
modest  contribution  of  Express  Mail  to  the 
institutional  costs  of  the  Postal  Service  represents 
an  "irreducible  minimum"  (OCA  Comments  at  4). 
leaving  no  room  for  operation  of  the  market 


response  rules.  In  recommending  a  1 19  percent 
coverage  for  Express  Mail  in  the  recent  omnibus 
rate  case — a  target  "slightly  lower  than  that 
proposed  by  the  Postal  Service" — the  Commission 
neither  stated  nor  suggested  that  this  figure  was  an 
"irreducible  minimum."  See  PRC  Op.  R94-1.  para. 
4052.  On  the  contrary,  the  flnding  that  119  percent 
is  an  acceptable  coverage  factor  for  Express  Mail  at 
this  time  suggests  (all  other  things  being  equal)  that 
market  response  rates  nearer  average  estimated 
attributable  costs  would  be  mom  acceptable  than  if 
a  higher  coverage  factor  had  been  recommended  in 
the  last  omnibus  rate  case. 

••For  the  sake  of  clarify,  section  5r(b)  of  the  re- 
«nacled  rules  has  been  amended  t)y  deletion  of  the 
word  "initially"  From  its  first  sentence. 


§  3001.57    Market  Response  Rate  Requests 
for  Express  Mail  service— purpose  and 

duration  of  rules. 

(a)  This  section  and  §§  3001.57a 
through  3001.57c  only  apply  in  cases  in 
which  the  Postal  Service  requests  an 
expedited  recommended  decision 
pursuant  to  section  3622  of  the  Postal 
Reorganization  Act  on  changes  in  rates 
and  fees  for  Express  Mail  service,  where 
the  proposed  changes  are  intended  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services  for  the 
purpose  of  minimizing  the  loss  of 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case.  These 
rules  set  forth  the  requirements  for  filing 
data  in  support  of  such  rate  proposals 
and  for  providing  notice  of  such 
requests,  and  establish  an  expedited 
procedural  schedule  for  evaluating 
Market  Response  Rate  Requests.  These 
rules  may  not  be  used  when  the  Postal 
Service  is  requesting  changes  in  Express 
Mail  rates  as  part  of  an  omnibus  rate 
case.  Further  explanation  concerning 
these  rules  can  be  found  at  54  FR 
11394-11413  (March  20.  1989).  54  FR 
25132-42  (June  13.  1989)  and  PRC 
Order  No.  836. 

(b)  This  section  and  §§  3001.57a 
through  57c  are  to  be  effective  for  the 
limited  period  of  five  years  from  the 
date  of  their  adoption  by  the 
Commission.  During  that  period  the 
Commission  will  continue  to  analyze 
the  need  for  these  rules  to  enable  the 
Postal  Service  to  respond  to  changes  in 
the  market  for  expedited  deliver)- 
services,  and  the  impact  of  these 
procedures  on  Postal  Service  proposals. 
These  rules  will  cease  to  be  effective  at 
the  end  of  this  period  unle.ss  they  have 
been  reissued  by  the  Commission 
following  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  wiiich  provides  an  appropriate 
opportunity  for  public  comments. 

§  3001.57a    Marttet  Response  Rate 
Requests— data  filing  requirements. 

(a)  Each  formal  request  made  under 
the  provisions  of  §§  3001 .57  through 
3001.57c  shall  be  accompanied  by  such 
information  and  data  as  are  necessary  to 
inform  the  Commission  and  the  parties 
of  the  nature  and  expected  impact  of  the 
change  in  rates  proposed.  Except  for 
good  cause  shown,  the  information 
specified  in  paragraphs  (c)  through  (i)  of 
this  section  shall  also  be  provided  with 
each  request. 

(b)  Except  as  otherwise  expressly 
provided  in  this  section,  the  information 
required  by  §3001.54  (b)  through  (r) 
must  be  filed  only  for  those  subclasses 
and  services  for  which  the  Postal 
Service  requests  a  change  in  rates  or 


fees.  Test  period  volume,  cost,  and 
revenue  estimates  presented  in 
satisfaction  of  rule  57a  shall  be  for  four 
postal  quarters  beginning  after  the  filing 
date  of  the  request.  The  cost  roll- 
forward  may  be  developed  by  extending 
the  cost  forecasting  model  used  in  the 
last  omnibus  rate  case  (utilizing 
available  actual  data).  Volume  and 
revenue  estimates  required  by  these 
rules  shall  utilize,  to  the  extend 
practicable,  the  factors  identified  in  rule 
54(j)(6).  and  must  be  fully  explained, 
with  all  available  supporting 
documentation  supplied,  but  they  need 
not  be  econometrically  derived. 

(c)  Every  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  contain  an  explanation  of 
why  the  change  proposed  by  the  Postal 
Service  is  a  reasonable  response  to  the 
change  in  the  market  for  expedited 
delivery  services  to  which  it  is  intended 
to  respond. 

(d)  Every  formal  request  made  under 
the  provisions  of  §§3001.57  through 
3001.57c  shall  be  accompanied  by  the 
then  effective  Domestic  Mail 
Classification  Schedule  sections  which 
would  have  to  be  altered  in  order  to 
implement  the  changes  proposed  by  the 
Postal  Service,  and.  arranged  in  a 
legislative  format,  the  text  of  the 
replacement  Domestic  Mail 
Classification  Schedule  sections  the 
Postal  Service  proposes. 

(e)  In  addition  to  the  required  test 
period  cost  estimates,  ever)'  formal 
request  made  under  the  provisions  of 
§§  3001.57  through  3001.57c  shall  be 
accompanied  by  a  statement  of  the 
attributable  costs  by  segment  and 
component  for  Express  Mail  service 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case,  for  the  base  year 
used  in  that  case,  and  for  each  ;'j>cal 
year  thereafter  for  which  cost  data  is 
available.  If  the  Postal  Service  believes 
that  an  adjustment  to  that  methodology 
is  warranted  it  may  also  provide  costs 
using  alternative  methodologies  as  long 
as  a  full  rationale  for  the  proposed 
changes  is  provided. 

(f)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  include  a  description  of 
all  operational  changes,  occurring  since 
the  most  recent  omnibus  rate  case, 
having  an  important  impact  on  the 
attributable  cost  of  Express  Mail.  The 
Postal  Service  shall  include  an  analysis 
and  estimate  of  the  cost  impact  of  each  • 
such  operational  change. 

(g)  Every  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  he  accompanied  bv  a 
statement  of  the  actual  Express  Mail 
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revenues  of  the  Postal  Ser\'ice  from  the 
then  effective  Express  Mail  rates  and 
fees  for  the  most  recent  four  quarters  for 
which  information  is  available. 

(h)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  a 
complete  description  of  the  change  in 
the  market  for  expedited  delivery 
services  to  which  the  Postal  Service 
proposal  is  in  response,  a  statement  of 
when  that  change  took  place,  the  Postal 
Service's  analysis  of  the  anticipated 
impact  of  that  change  on  the  market, 
and  a  description  of  characteristics  and 
needs  of  customers  and  market 
segments  affected  by  this  change  which 
the  proposed  Express  Mail  rates  are 
designed  to  satisfy. 

(!)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  include  estimates,  on  a 
quarterly  basis,  of  test  period  volumes, 
revenues,  and  attributable  costs 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case  for  each  Expre-ss  Mail 
service  for  which  rate  changes  are 
proposed  assuming: 

(1)  rates  remain  at  their  existing 
levels,  and 

(2)  rates  are  changed  after  90  days  to 
the  levels  suggested  in  the  request. 

(j)(l)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  the 
following  information,  for  each  quarter 
following  the  base  year  in  the  most 
recent  omnibus  rate  case: 

(i)  Estimated  volume  by  rate  cell,  for 
each  Express  Mail  service; 

(ii)  Total  postage  pounds  of  Express 
Mail  rated  at: 

(A)  up  to  V;i  pound, 

(B)  V^  pound  up  to  2  pounds, 

(C)  2  pounds  up  to  5  pounds;  and 
(iii)  Total  pounds  of  Express  Mail  and 

of  each  other  subclass  of  mail  carried  on 
hub  contracts. 

(2)  In  each  instance  when  rates 
change  based  on  a  proceeding  under  the 
provisions  of  §§  3001.57  through 
3001.57c  the  Postal  Service  shall 
provide,  one  year  after  the  conclusion  of 
the  test  period,  the  data  described  in 
§3001.57a(j){l)(i)-(iii),  foreachofthe 
four  quarters  of  the  test  period. 

(k)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  include  analyses  to 
demonstrate: 

(1)  that  the  proposed  rates  are 
consistent  with  the  factors  listed  in  39 
U.S.C.  3622(b). 

(2)  that  the  proposed  rate  changes  are 
in  the  public  interest  and  in  accordance 
with  the  policies  and  applicable  criteria 
of  the  Act,  and 


UMI 


(3)  that  the  proposed  rates  will 
preserve,  or  minimize  erosion  of,  the 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case. 

(1)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.57c  shall  be  accompanied  by  a 
certificate  that  service  of  the  filing  in 
accordance  with  §  3001.57b(c}  has  been 
made. 

§  3001 .57b    Market  Response  Rate 
Requests— expedition  of  public  notice  and 
procedural  schedule. 

(a)  The  purpose  of  this  section  is  to 
provide  a  sphedule  for  expediting 
proceedings  when  a  trial-type  hearing  is 
required  in  a  proceeding  in  which  the 
Postal  Service  proposes  to  adjust  rates 
for  Express  Mail  service  in  order  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services. 

(b)  The  Postal  Service  shall  not 
propose  for  consideration  under  the 
provisions  of  §§3001.57  through 
3001.57c  rates  lower  than: 

(1)  the  average  per  piece  attributable 
cost  for  Express  Mail  service  determined 
in  the  most  recent  omnibus  rate  case,  or 

(2)  the  average  per  piece  attributable 
cost  for  Express  Mail  service  as 
determined  by  the  Postal  Service  in 
accordance  with  §  3001.57a(e)  for  the 
most  recent  fiscal  year  for  which 
information  is  available,  whichever  is 
higher.  Neither  shall  the  Postal  Service 
propose  a  rate  for  any  rate  cell  which  is 
lower  than  the  estimated  test  period 
attributable  cost  of  providing  that  rate 
cell  with  service. 

(c)(1)  Persons  who  are  interested  in 
participating  in  Express  Mail  Market 
Response  Rate  Request  cases  may 
register  at  any  time  with  the  Secretary 
of  the  Postal  Rate  Commission,  who 
shall  maintain  a  publicly  available  list 
of  the  names  and  business  addresses  of 
all  such  Express  Mail  Market  Response 
Registrants.  Persons  whose  names 
appear  on  this  list  will  automatically 
become  parties  to  each  Express  Mail 
Market  Response  rate  proceeding.  Other 
interested  persons  may  intervene 
pursuant  to  §  3001.20  within  28  days  of 
the  filing  of  a  formal  request  made 
under  the  provisions  of  §§  3001.57 
through  3001.57c.  Parties  may  withdraw 
from  the  register  or  a  case  by  filing  a 
notice  with  the  Commission. 

(2)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§3001.57  through  3001.57c  it  shall  on 
that  same  day  effect  service  by  hand 
delivery  of  the  complete  filing  to  each 
Express  Mail  Market  Response 
Registrant  who  maintains  an  address  for 
service  within  the  Washington 
metropolitan  area  and  serve  the 


complete  filing  by  Express  Mail  service 
on  all  other  Registrants.  Each  Registrant 
is  responsible  for  insuring  that  his  or 
her  address  remains  current. 

(3)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§3001.57  through  3001.57c,  it  shall  on 
that  same  day  send  by  Express  Mail 
service  to  all  participants  in  the  most 
recent  omnibus  rate  case  a  notice  which 
briefly  describes  its  proposal.  Such 
notice  shall  indicate  on  its  first  page 
that  it  is  a  notice  of  an  Express  Mail 
Market  Response  Rate  Request  to  be 
considered  under  §§  3001.57  through 
3001.57c,  and  identify  the  last  day  for 
filing  a  notice  of  intervention  with  the 
Commission. 

-     (d)  In  the  absence  of  a  compelling 
showing  of  good  cause,  the  Postal 
Service  and  parties  shall  calculate 
Express  Mail  costs  in  accordance  with 
the  methodologies  used  by  the 
Commission  in  the  most  recent  omnibus 
rate  case.  In  the  analysis  of  customers' 
reactions  to  the  change  in  the  market  for 
expedited  delivery  services  which 
prompts  the  request,  the  Postal  Service 
and  parties  may  estimate  the  demand 
for  segments  of  the  expedited  delivery 
market  and  for  types  of  customers 
which  were  not  separately  considered 
when  estimating  volumes  in  the  most 
recent  omnibus  rate  case. 

(e)  (1)  In  the  event  that  a  party  wishes 
to  dispute  as  an  issue  of  fact  whether 
the  Postal  Service  properly  has 
calculated  Express  Mail  costs  or 
volumes  (either  before  or  after  its 
proposed  changes),  or  wishes  to  dispute 
whether  the  change  in  the  market  for 
expedited  delivery  services  cited  by  the 
Postal  Service  has  actually  occurred,  or 
wishes  to  dispute  whether  the  rates 
proposed  by  the  Postal  Ser\'ice  are  a 
reasonable  response  to  the  change  in  the 
market  for  expedited  delivery  services 
or  are  consistent  with  the  policies  of  the 
Postal  Reorganization  Act,  that  party 
shall  file  with  the  Commission  a  request 
for  a  hearing  within  28  days  of  the  date 
that  the  Postal  Service  files  its  request. 
The  request  for  hearing  shall  state  with 
specificity  the  fact  or  facts  set  forth  in 
the  Postal  Service's  filing  that  the  party 
disputes,  and  when  possible,  what  the 
party  believes  to  be  the  true  fact  or  facts 
and  the  evidence  it  intends  to  provide 
in  support  of  its  position. 

(2)  The  Commission  will  not  hold 
hearings  on  a  request  made  pursuant  to 
§§  3001.57  through  3001.57c  unless  it 
determines  that  there  is  a  genuiae  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  this  issue. 

(3)  Whether  or  not  a  hearing  is  held, 
the  Commission  may  request  briefs  and/ 
or  argument  on  an  expedited  schedule, 
but  in  any  circumstance  it  will  issue  its 


recommended  decision  as  promptly  as 
is  consistent  with  its  statutory 
responsibilities. 

(4)  In  order  to  assist  in  the  rapid 
development  of  an  adequate  evidentiary 
record,  all  participants  may  file 
appropriate  discover^'  requests  on  other 
participants  as  soon  as  an  Express  Mail 
Market  Response  Rate  Request  is  filed. 
Answers  to  such  discovery  requests  will 
be  due  within  10  days.  Objections  to 
such  discovery  requests  must  be  made 
within  10  days  in  the  form  of  a  Motion 
to  Excuse  from  An.swering,  with  service 
on  the  questioning  participant  made  by 
hand,  facsimile,  or  expedited  delivery. 
Responses  to  Motions  to  Excuse  from 
Answering  must  lie  submitted  within 
.seven  days,  and  should  such  a  motion 
be  denied,  the  answers  to  the  discovery 
in  question  are  due  within  seven  days 
of  the  denial  thereof.  It  is  the 
Commission's  intention  that  parties 
resolve  discovery  disputes  informally 
between  themselves  whenever  possible. 
The  Commission,  therefore,  encourages 
the  party  receiving  discover}'  requests 
considered  to  be  unclear  or 
objectionable  to  contact  counsel  for  the 
party  filing  the  discovery  requests 
whenever  further  explanation  is  needed, 
or  a  potential  discovery  dispute  might 
be  resolved  by  means  of  such 
communication. 

(5)  If.  either  on  its  own  motion,  or 
after  having  received  a  request  for  a 
hearing,  the  Commission  concludes  that 
there  exist  one  or  more  genuine  issues 
of  material  fact  and  that  a  hearing  is 
needed,  the  Commission  shall  expedite 
the  conduct  of  such  record  evidentiary 
hearings  to  meet  both  the  need  to 
respond  promptly  to  changed 
circumstances  in  the  market  and  the 
standards  of  5  U.S.C.  556  and  557.  The 
procedural  schedule,  subject  to  change 
as  described  in  paragraph  (e)(6)  of  this 
section,  is  as  follows:  Hearings  on  the 
Postal  Service  case  will  begin  35  days 
after  the  filing  of  an  Express  Mail 
Market  Response  Rate  Request;  parties 
may  file  evidence  either  in  support  of  or 
in  opposition  to  the  Postal  Ser\'ice 
proposal  49  days  after  the  filing; 
hearings  on  the  parties'  evidence  will 
begin  56  days  after  the  filing;  briefs  will 
be  due  70  days  after  the  filing;  and  reply 
briefs  will  be  due  77  days  after  the 
filing. 

(6)  The  Presiding  Officer  may  adjust 
any  of  the  schedule  dates  prescribed  in 
(e)(5)  of  this  section  in  the  interests  of 
fairness,  or  to  assist  in  the  development 
of  an  adequate  evidentiary  record. 
Requests  for  the  opportunity  to  present 
evidence  to  rebut  a  submission  by  a 
participant  other  than  the  Postal  Service 
should  be  filed  within  three  working 
days  of  the  receipt  of  that  materia)  into 


the  evidentiary  record,  and  should 
include  a  description  of  the  evidence  to 
be  offered  and  the  amount  of  time 
needed  to  prepare  and  present  it. 
Requests  for  additional  time  will  be 
reviewed  with  consideration  as  to 
whether  the  requesting  participant  has 
e.xercised  due  diligence,  and  whether 
the  requesting  participant  has  been 
unreasonably  delayed  from  fully 
understanding  the  proposal. 

§  3001 .57c    Express  Mail  Market 
Response — rule  for  decision. 

The  Commission  will  issue  a 
recommended  decision  in  accordance 
with  the  policies  Of  39  U.S.C,  and 
which  it  determines  would  be  a 
reasonable  response  to  the  change  in  the 
market  for  expedited  delivery  ser\'ices. 
The  purpose  of  §§  3001.57  through 
3001.57c  is  to  allow  for  consideration  of 
Express  Mail  Market  Response  Rate 
Requests  within  90  days,  consistent 
with  the  procedural  due  process  rights 
of  interested  persons. 

Issued  by  the  Commissiun  on  February  17. 
199,S. 

Margaret  P.  Crenshaw. 

Sfvretary 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  95-0-6638a;  FRL^159-9J 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  a  rule  from  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVLIAPCD).  The 
revised  rule  controls  emissions  of 
volatile  organic  compounds  (VOCs) 
from  in-situ  combustion  well  vents. 
This  approval  action  will  incorporate 
this  rule  into  the  Federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  VOC  emissions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  this  rule  serves  as  a  final 
determination  that  the  finding  of 


nonsubmittal  for  this  rule  has  been 
corrected  and  that  on  the  effective  date 
of  this  action,  any  Federal 
Implementation  Plan  (FIP)  clw:k  is 
stopped.  Thus.  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  fnal  rule  is  effective  on  May 
5. 1995  unless  adverse  or  critical 
comments  are  received  by  April  5, 1995. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 
Environmental  Protection  Agenc  y.  Air 
Docket  (6102),  401  "M"  Street.  SW.. 
Washington,  DC  20460. 
California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  92123-1095. 
San  loaquin  Valley  Unified  Air 
Pollution  Control  District.  1999 
Tuolumne  Street,  suite  200.  Fresmo, 
CA  93721. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Havrthome  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rule  being  approved  into  the 
California  SIP  is  SJVUAPCD  Rule  4407, 
In-Situ  Combustion  Well  Vents.  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  July 
13. 1994. 

Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Area  which 
encompassed  the  following  eight  air 
pollution  control  districts  (APCDs): 
Fresno  County  APCD.  Kern  Countv 
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APCD.'  Kings  County  APCD.  Madera 
County  APCD,  Merced  County  APCD. 
San  Joaquin  County  APCD,  Stanislaus 
County  APCD,  and  Tulare  County 
APCD'  43  PR  8964,  40  CFR  81.305. 
Because  some  of  these  areas  were 
unable  to  meet  the  .statutory  attainment 
date  of  December  31,  1982,  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31.  1987.' 
40  CFR  52.222.  On  May  26. 1988,  EPA 
notiHed  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act.  that  the  above  districts' 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  .standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15.  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(b)(2)(C)  of  the 
CAA,  Congress  statutorily  required 
nonattainment  areas  to  submit 
reasonably  available  control  technology 
(RACT)  rules  for  all  major  sources  of 
VOCs  by  November  15.  1992  (the  RACT 
catch-up  requirement). 

On  March  20,  1991,  the  SJVUAPCD 
was  formed.  The  SJVUAPCD  has 
authority  over  the  San  Joaquin  Valley 
Air  Basin  which  includes  all  of  the 
above  eight  counties  except  for  the 
Southeast  Desert  Air  Basin  portion  of 
Kern  County.  Thus.  Kern  County  Air 
Pollution  Control  District  still  exists,  but 
only  has  authority  over  the  Southeast 
Desert  Air  Basin  portion  of  Kern 
County. 

Section  182(b)(2)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  moderate  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  RACT  rules  pursuant  to  .section 
172(b)  as  interpreted  in  pre-amendnient 
guidance.^  The  San  Joaquin  Valley  Area 


UMI 


'  At  Ih.ii  limp.  Kern  Coiinly  included  portions  of 
two  air  bn.Mns.  the  San  Joaqain  Valley  Air  Basin  and 
the  Soullu'a.>l  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonallainmenl.  and  the  Southea.si 
De.sert  Air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
(19911. 

-This  extension  was  not  requested  for  the 
following  counties:  Kern.  King.  Madera.  Merced, 
and  Tulare.  Thus,  the  attainment  date  for  these 
counties  remained  December  31.  1982. 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
posl-1987  ozone  and  carbon  monoxide  policv  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 
■Ksues  Relating  to  VOC  Regulation  Culpomls. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Biue  Book)  (notice  of  availabililv  was 
published  in  the  Federal  Register  on  May  25.1988): 


is  classified  as  serious  <;  therefore,  this 
area  was  subject  to  the  RACT  catch-up 
requirement  and  the  November  15,  1992 
deadline.^ 

The  State  of  California  submitted 
many  RACT  rules  for  incorporation  into 
its  SIP  on  July  13.  1994.  including  the 
rule  being  acted  on  in  this  document. 
This  document  addresses  EPA's  direct- 
final  action  for  SJVUAPCD  Rule  4407, 
In-situ  Combustion  Well  Vents.  The 
SJVUAPCD  adopted  Rule  4407  on  May 
19,  1994.  This  submitted  rule  was  found 
to  be  complete  on  July  22. 1994 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V*  and  is  being  finalized  for 
approval  into  the  SIP. 

Rule  4407  controls  emissions  of  VOCs 
from  crude  oil  production  wells  where 
production  has  been  enhanced  by  the 
heat  of  combustion  resulting  from  air 
injected  into  the  oil  reservoir.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  This  rule  was 
adopted  as  part  of  the  SJVUAPCD's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  the  section 
182(b)(2)(C)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvabiiity  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 


and  the  existing  control  technique  guidelines 
(CTGs). 

'The  San  foaquin  Valley  Area  retained  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6.  1991). 

^California  did  not  make  the  required  SIP 
.submittals  by  November  15.  1992.  On  January  15, 
1993.  the  EPA  made  a  finding  of  failure  to  make  a 
submittal  pursuant  to  section  179(a)(1).  which 
started  an  18-month  sanction  clock.  The  rule  being 
acted  on  in  this  Notice  of  Direct  Final  Rulemaking 
was  submitted  in  response  to  the  EPA  finding  of 
failure  to  submit. 

»EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(])(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
ndes,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2).  For  some  source 
categories,  such  as  in-situ  combustion 
well  vents.  EPA  has  not  published  a 
CTG.  In  such  cases,  the  air  pollution 
control  agency  may  determine  what 
controls  are  required  to  satisfy  the 
RACT  requirement  by  reviewing  the 
operations  of  facilities  within  the 
affected  source  category.  In  that  review, 
the  technological  and  economic 
feasibility  of  the  propo.sed  controls  are 
considered.  Additionally,  for  both  CTG 
and  non-CTG  rules,  the  air  pollution 
control  agency  may  rely  on  EPA  policy 
documents,  such  as  the  Blue  Book,  to 
ensure  that  the  adopted  VOC  rules  are 
fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SJVUAPCD's  submitted  Rule  4407.  In- 
Situ  Combustion  Well  Vents,  is  a  new 
rule  which  controls  VOC  emissions 
from  well  vents  by  requiring  either  the 
use  of  an  emissions  control  device 
which  reduces  well  vent  emissions  by 
85%,  or  routing  emissions  to  fuel 
burning  equipment  or  a  smokeless  flare. 
Rule  4407  also  requires  leak  inspection 
and  repair,  annual  compliance  testing  of 
control  systems,  and  recordkeeping  for 
operations,  inspections  and 
maintenance. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  SJVUAPCD  is 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  Part  D.  If  this 
direct  final  action  is  not  withdrawn,  on 
May  5, 1995,  any  FIP  clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  propo.sal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 


document  in  this  Federal  Register 

publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  5,  1995. 
unless,  by  April  5,  1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rulej[he  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  5.  1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  Hexibility  analysis 
a.ssessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  becau.se  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  2.56-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydro«;arbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Note:  Incorporation  by  reference  of  the 
State  ImplomtMitation  Plan  for  the  .State  of 
California  was  approved  by  the  Director  of 
the  Fcfl(rral  Register  on  luly  1.  1982. 

Dated:  February  8.  1995. 
Felicia  Marcus, 
Regiomil  Administrator. 

Subpart  F  of  part  52.  chapter  I,  Title 
40  of  the  Code  9f  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I'.S.C  7401-7b71q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c){198)(i)(C)  to  read 
as  follow.s: 

§52.220    Identification  of  plan. 
•        •        »        •        » 

(c)*   *   • 

(198)  •    *    * 

(i)*    *    * 

(C)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

(1)  Rule  4407,  adopted  on  May  19, 
1994. 
»         •         «        '•         • 
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40  CFR  Part  52 

[MA-30-1 -6846a;  A-1-FRL-5158-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  VOC  RACT  for  Brittany 
Dyeing  and  Printing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementatioti  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  consists  of 
a  reasonably  available  control 
technology  (RACT)  Plan  Approval  for 
controlling  volatile  organic  compound 
(VOC)  emissions  from  Brittany  Dyeing 
and  Printing  Corporation  of  New- 
Bedford,  Ma.ssachu!»etts.  The  intended 
effect  of  this  action  is  to  approve  a 
source-specific  RACT  determination 
made  by  the  Commonwealth  of 
Massachusetts  in  accordance  with 
commitments  of  its  approved  1982 
ozone  attainment  plan.  This  action  is 
being  taken  in  accordance  with  the 
Clean  Air  Act. 

DATES:  This  final  rule  is  effective  May  5. 
199,"i,  unless  notice  is  received  by  April 


5. 1995  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  1.  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air.  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street.  10th 
floor,  Boston.  MA;  Air  and  Radiation 
Docket  and  Information  Center.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  (LE-131),  Washington. 
DC  20460;  and  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection.  One  Winter  Street,  8th  Floor. 
Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On  March 
31.  1994,  the  Commonwealth  of 
Massachusetts  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revision  consists  of 
a  reaisonably  available  control 
technology  (RACT)  Plan  Approval  for  , 
controlling  volatile  organic  compound 
(VOC)  emissions  from  Brittany  Dyeing 
and  Printing  Corporation  of  New 
Bedford.  Massachusetts. 

Background  Information 

On  November  9.  1983  (48  FR  51480). 
EPA  approved  Massachusetts 
Regulation  310  CMR  7.18(17) 
■Reasonably  Available  Control 
Technology,"  as  part  of  the 
Commonwealth  of  Massachusetts  1982 
ozone  attainment  plan.  This  regulation 
requires  the  Massachusetts  Department 
of  Environmental  Protection  to 
determine  and  impose  ILACT  on  all 
facilities  with  the  potential  to  en. it  one 
hundred  tons  per  year  or  more  ol  VOC 
that  are  not  already  subject  to 
Massachusetts'  regulations  developed 
pursuant  to  the  EPA  Control  Techniques 
Guideline  (CTG)  documents.' 

Summary  of  SIP  Revision 

On  March  31,  1994,  Massachusetts 
submitted  a  RACT  Plan  Approval  for 
Brittany  Dyeing  and  Printing.  EPA  has 
reviewed  this  Plan  .Approval  against  the 


'  On  February  12.  1993.  Ma.'.'aLhiiv  !is  revi>ed 
310  CMR  7.18(ir)  to  apply  lo  50  ten  per  vear 
faciliiie*  pursuant  lo  Section  182  of  the  Clean  Air 
Act  Amendments  of  1990.  This  revised  rale  h.i>  ;.ii 
vel  born  .ipprovtid  into  the  Massrt(  husH";  SIIV 
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applicable  statutory  requirements  and 
for  consistency  with  EPA  guidance. 
Massachu.setts'  Plan  Approval  and 
EPA's  evaluation  are  detailed  in  a 
memorandum  dated  December  21,  1994. 
entitled  ■■Tet:hnical  Support 
Document — Massachusetts — Brittany 
Dyeing  and  Printing  Corporation." 
Copies  of  that  document  are  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document.  A  summary  of  EPA's 
analvsis  is  provided  below. 

Brittany  has  four  310  CMR  7.18(17) 
RACT  applicable  VOC  emitting 
processes  at  its  textile  proce.ssing 
facility:  Fabric  printing,  fabric  finishing, 
fabric  dyeing,  and  process  cleaning. 
Brittany's  total  1990  VOC  emissions 
were  172.1  tons. 

Brittany  has  significantly  reduced  its 
VOC  emissions  by  reformulating  its 
printing  pastes  and  finish  formulations. 
Fabric  printing  and  fabric  fini-shing  are 
the  main  source  of  VOC  emissions  at 
Brittany.  Together  these  processes 
account  for  93. B  percent  of  the  facility's 
total  1990  VOC  emissions.  Ahhough 
there  is  no  CTG  document  for  the  fabric 
printing  and  finishing  operations  at 
Brittany,  a  CTG  does  exi.st  for  graphic 
arts  printing  (Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources — Volume  VIII:  Graphic  Arts — 
Rotogravure  and  Flexography;  EPA- 
4.S0/2-78-033)  which  covers  a  printing 
pro<;ess  that  is  similar  to  the  fabric 
printing  and  finishing  operations  at 
Brittany.  This  CTG  ret.ommends  a  65 
percent  overall  reduction  in  VOC 
emissions  from  packaging  rotogravure 
and  a  75  percent  overall  reduction  for 
publication  rotogravure  when  using 
add-on  controls.  Furthermore.  EPA  has 
determined  that  a  0.5  pounds  of  VOC 
per  pound  of  solids  emission  limit 
constitutes  RACT  for  flexographic  and 
packaging  rotogravure  printing. 

The  DEP  has  determined  that  an 
emission  limit  of  0.5  pounds  of  VOC  per 
pound  of  solids  represents  RACT  for 
both  the  fabric  printing  and  the  fabric 
finishing  processes  at  Brittany.  These 
emissions  limits,  which  are  consistent 
with  those  imposed  on  facilities  covered 
by  the  Graphic  Arts  printing  CTG,  are 
reasonable  limit.s.  The  0.5  pounds  of 
VOC  per  pound  of  solids  limits  are  also 
consi.stent  with  a  previously  approved 
RACT  Plan  for  Duro  Textile  Printers  of 
Fall  River.  Mas.sachusetts  (54  FR  46896). 

DEP  has  al.so  determined  that  an 
emissions  limit  of  0.5  pounds  of  VOC 
per  pound  of  solids  represents  RACT  for 
the  fabric  dyeing  process  at  Brittany. 
One  exception  to  this  limit  is  allowed 
for  Polyester  Carrier.  Once  again,  the  0.5 
pounds  of  VOC  per  pound  of  solids 
limit  appears  reasonable.  The  exception 


r 


for  Polyester  Carrier  is  also  considered 
acceptable  in  light  of  the  following:  (1) 
Fabric  dyeing  is  responsible  for  only  0.7 
percent  of  the  facility's  total  1990 
emissions:  and  (2)  DEP  is  also  imposing 
a  0.4  tons  of  VOC  per  year  cap  on 
emissions  from  this  product. 

Finally,  cleaning  activities  account  for 
5  percent  of  Brittany's  total  1990  VOC 
emissions.  EPA  has  recently  published 
guidance  on  emissions  from  process 
cleaning  (Alternate  Control  Techniques 
Document — Industrial  Cleaning 
Solvents;  EPA^53/R-94-015).  This 
document  indicates  that  the 
establishment  of  a  solvents  accounting 
or  tracking  system  whereby  actual 
solvent  usage  is  tracked  (rather  than 
tracking  only  the  total  quantity 
purchased)  leads  to  a  reduction  in 
emissions  from  cleaning  activities.  DEP 
is  requiring  that  Brittany  keep  a  separate 
daily  VOC  emissions  log  for  cleaning 
activities  and  is  also  imposing  annual 
caps  on  VOC  emissions  from  specific 
cleaning  products. 

Brittany's  compliance  with  the  RACT 
requirements  outlined  above  will  be 
determined  by  the  VOC  content  of  its 
print  pastes,  finish  formulations  and 
dyes,  and  by  the  amount  of  solvent  used 
per  day.  Brittany  is  required  to  keep 
daily  records  documenting  the  use  of  all 
VOC  containing  material. 

EPA's  review  of  Massachusetts'  SIP 
revision  indicates  that  the  requirements 
contained  in  Massachu.setts  Plan 
Approval  No.  4P92012  represent  RACT 
for  Brittany.  EPA  is,  therefore, 
approving  the  March  31,  1994 
Massachusetts  SIP  revision. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  5,  1995 
unless,  by  April  5.  1995.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effec-tive  date  by  simultaneously 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
in.stitute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  May  5,  1995. 


Final  Action 

EPA  is  approving  Massachusetts'  Plan 
Approval  for  Brittany  Dyeing  Printing 
Corporation  which  was  submitted  as  a 
SIP  revision  on  March  31, 1994.  This 
Plan  Approval  imposes  RACT  on 
Brittany  in  order  to  reduce  VOC 
emissions  from  this  facility. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Admi^trator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubUc  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  ba.se  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  5.  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52     . 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1,  1982. 

Dated:  February  9. 1995. 
John  P.  DeViilars, 

negiontil  Administrator.  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulhorit>-:  42  LJ.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(104)  to  read  as 
follows: 

§  52. 11 20    Identification  of  plan. 

***** 

(c)*  •  * 

(104)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 


Environmental  Protection  on  March  31. 
1994. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  March  31, 1994  submitting  a 
revisiqn  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Final  Plan  Approval  No.  4P92012. 
dated  and  effective  March  16.  1994 
imposing  reasonably  available  control 
technology  on  Brittany  Dyeing  and 
Finishing  of  New  Bedford, 
Massachusetts. 

(ii)  Additional  materials. 

(A)  Non regulator)'  portions  of  the 
submittal. 

3.  In  §  52.1167,  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citation  310  CMR  7.18(17) 
to  read  as  follows: 

§52.1167    EPA-approved  Massactiusetts 
state  regulations. 


Table  52.1167— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/subject 


Date  sub- 
mitted by 
State 


Date  approved  by 
EPA 


Federal  Register  ci- 
tation 


52.1120(c) 


Comments/unap- 
proved  sections 


310  CMR  7.18(17) 


Reasonably  Avail- 
able Control 
Technology. 


3/31/94     March  6,  1995 


(Insert  FR  citation 
from  published 
date]. 


104     RACT  lor  Brittany 
Dyeing  and  Fin- 
ishing of  New 
Bedford,  MA. 


IKK  Do<:.  95-.5,150  Filed  3-3-95;  8:45  ami 

BILLING  CODE  656ft-S0-P 


40  CFR  Part  52      . 

[TX-4 7-1 -6705a;  FRL-6161-5] 

Approval  and  Promulgation  of  Air 
Quality  implenfientation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  Addressing  Sulfur  Dioxide  in 
Harris  County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  to  include 
Agreed  Orders  limiting  sulfur  dioxide 
(SO;)  allowable  emissions  at  certain 
nonpermitted  facilities  in  Harris 
County,  Texas.  By  approving  these 


Agreed  Orders  into  the  Texas  SIP.  along 
with  approving  a  modeling 
demonstration  showing  attainment  for 
the  SO;  National  Ambient  Air  Quality 
Standards  (NAAQS)  in  Harris  County, 
and  acknowledging  that  Harris  County 
has  more  than  two  years  of  quality 
assured  SO;  monitoring  data  showing 
no  violations  of  the  SO;  NAAQS.  the 
EPA  will  not,  at  this  time,  designate 
Harris  Countv.  Texas  nonattainmeht  for 
the  SO;  NAAQS. 

DATES:  This  final  rule  is  effective  on 
May  5,  1995  unless  adverse  or  critical 
comments  are  received  by  April  5,  1995. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register  (FR). 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 


public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with»the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6.  Air  Programs  Branch 
(6T-A'),  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202-2733. 

U.S.  Environmental  Protection 
Agency.  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street.  S\V.. 
Washington.  DC  20460 

Texas  Natural  Resource  Conservation 
Commission.  12124  Park  35  Circle. 
Austin.  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather.  Planning  Section  (6T-AP). 
Air  Programs  Branch  (6T-A).  USEPA 
Region  6.  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  telephone (214) 
665-7258. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Four  violations  of  the  primary  24- 
hour  SO2  NAAQS  of  365  ug/m''(0.14 
parts  per  million)  were  recorded  at  a 
single  monitoring  site  (Houston 
Regional  Monitoring  Network  (HRM) 
monitoring  site  #3)  located  near  the 
Houston  Ship  Channel  in  Harris  County. 
Texas,  during  1986.  1988,  and  1990.  The 
24-hour  SO:  NAAQS  only  allows  one 
exceedance  of  the  365  ug/m'  standard 
per  calendar  year.  Each  additional 
exceedance  is  considered  a  violation  of 
the  NAAQS.  Due  to  the  monitoring 
violations  and  a  modeling  study 
conducted  in  1987  by  Science 
Applications  International  Corporation, 
under  contract  with  the  EPA  Region  6. 
which  predicted  SOj  NAAQS 
exceedances  in  a  portion  of  Harris 
County,  the  EPA  declared,  in  an  FR 
document  dated  April  22,  1991  (56  FR 
16274),  that  Harris  County  was  under 
consideration  as  a  potential  new  SO2 
nonattainment  area. 

In  response  to  the  recommended 
redesignation,  Radian  Corporation, 
which  represented  the  HRM.  worked 
with  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  to 
obtain  reductions  in  SO2  allowable 
emissions  from  certain  Houston 
industries.  Radian  then  modeled  the 
revised  allowable  SO;  emission 
inventory  to  determine  if  the  area  would 
attain  the  SO2  NAAQS.  By  achieving 
these  emission  reductions,  making  them 
federally  enforceable,  and  executing  an 
in-depth  modeling  study,  HRM  sought 
to  demon.strate  that  Harris  County  was 
in  attainment  for  SO;,  and  could  thus 
avoid  being  redesignated  to 
nonattainment.  The  EPA  agreed  to  defer 
its  final  decision  regarding 
nonattainment  for  Harris  County,  and 
granted  the  TNRCC.  HRM.  and  the 
involved  Harris  County  Industries  time 
to  complete  the  modeling  analysis,  and 
also  allowed  the  TNRCC  to  put  in  place 
enforceable  restrictions  on  the  new  SOj 
emission  rates  (i.e.  through  Agreed 
Orders). 

Analysis  of  State  Submission 

A.  Procedural  Background 

The  Clean  Air  Act  (the  Act)  requires 
states  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  state  mu.st  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 


state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
1 10(k)(l)  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  Code  of  Federal 
Regulations  (CFR)  part  51.  appendix  V. 
The  EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completene.ss 
determination  is  not  made  by  the  EPA 
six  months  after  receipt  of  the 
submission. 

The  State  of  Texas  held  a  public 
hearing  on  March  31. 1994.  to  entertain 
public  comment  on  a  proposed  Texas 
SIP  revision  containing  the  following 
elements:  (1)  An  example  Agreed  Order 
limiting  SO2  allowable  emissions;  (2)  a 
modeling  demonstration  showing  SO2 
NAAQS  attainment  for  Harris  County; 
and  (3)  supporting  narrative 
information."  Subsequent  to  the  public 
hearing  and  consideration  of  hearing 
comments,  the  SIP  revision,  containing 
13  Agreed  Orders,  was  adopted  by  the 
State  on  June  29,  1994.  The  SIP  revision 
was  submitted  by  the  Governor  to  the 
EPA  by  cover  letter  dated  August  3, 
1994. 

The  SIP  revision  package  was 
reviewed  by  the  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V.  A  letter  dated  September 
20.  1994.  was  forwarded  to  the  Governor 
Hnding  the  submittal  complete  and 
indicating  the  next  steps  to  be  taken  in    - 
the  review  process. 

B.  Review  of  State  SIP  Revision 

The  Texas  SIP  Revision  for  Harris 
County  contained,  as  outlined  above, 
modeling  analyses  demonstrating  SO2 
NAAQS  attainment  for  Harris  County 
(3-hour.  24-hour,  and  annual).  Agreed 
Orders  limiting  SO2  allowable  emissions 
at  13  nonpermitted  companies  in  Harris 
County,  and  supporting  narrative 
information.  The  modeling  analyses 
used  a  revised  allowable  emission 
inventory  obtained  through  an  SO2 
emissions  reduction  plan  involving 
many  Houston  industries.  As  a  result  of 
the  reduction  plan,  about  94,000  tons 
per  year  of  federally-enforceable  SO2 
allowable  emissions  reductions  were 
obtained  in  Harris  County,  thereby 
decreasing  the  original  areawide  SO2 
allowable  emissions  inventory  from 
about  287.000  tons  per  year  to  about 
193.000  tons  per  year. 


A  review  of  the  worst  case  scenario 
modeling  presented  in  the  SIP  showed 
no  exceedances  of  the  SO2  NAAQS  (i.e. 
no  exceedances  at  any  of  the  receptors 
in  the  modeling  grid).  The  modeling 
protocol  and  procedures,  approved  by 
the  EPA  and  consistent  with  the  EPA's 
"Guideline  on  Air  Quality  Models 
(Revised)"  (July.  1986).  used  the  EPA's 
Industrial  Source  Complex  Short  Term 
2  model  (most  current  version  at  the 
time  of  modeling)  and  five  years  of 
meteorological  data  (1981-1985)  from 
the  Houston  International  Airport  with 
Lake  Charles.  Louisiana  upper  air  data. 
A  value  of  3.5  ug/m'  was  used  as  the  24- 
hour  background  value,  based  on  an 
evaluation  of  background  monitored 
values  and  the  area  source  contribution 
to  the  total  emission  inventory.  Further, 
no  violations  of  the  SO2  NAAQS  have 
occurred  at  any  Harris  County  area 
monitoring  site  since  calendar  year 
1990.  It  is  important  to  note  that  an  SO2 
violation  is  defined  as  more  than  one 
exceedance  of  the  3-hour  or  24-hour  SO2 
NAAQS,  or  an  exceedance  of  the  annual 
SO2  NAAQS.  Only  one  exceedance  of 
the  24-hour  SO2  NAAQS,  in  1991,  has 
been  recorded  in  Harris  County  since 
calendar  year  1990.  For  SO2  NAAQS 
attainment,  at  least  8  calendar  quarters 
(2  years)  of  data  with  no  violations  of 
the  NAAQS  is  required.  For  further 
details  on  the  modeling  analyses  and 
monitoring  data,  please  reference  the 
Technical  Support  Document  (TSD)  and 
the  State  submittal  located  at  the  EPA 
Region  6  office  listed  above. 

The  Agreed  Orders  were  reviewed  for 
consistency  with  the  EPA  enforceability 
guidance  (i.e.,  the  September  23,  1987, 
memorandum  from  J.  Craig  Potter 
regarding  SIP  enforceability),  and 
with40  CFR  part  60.  The  provisions  of 
the  Agreed  Orders  clearly  identify  each 
subject  company,  which  all  contain 
unpermitted  SO2  sources.  Each  Order, 
effective  June  29, 1994,  also  sets  SO2 
maximum  allowable  emissions  limits, 
and  recordkeeping,  reporting  and 
compliance  monitoring  requirements, 
including  continuous  emission 
monitoring  requirements.  Six  facilities 
requested  approval  of  an  equivalent 
method  of  monitoring  SO2  emissions: 
Crown  Central  Petroleum  Corporation. 
Exxon  Company  USA,  Lyondeil  Citgo 
Refining  Company,  LTD.,  Mobil  Mining 
and  Minerals  Company  (Mobil).  Phibro 
Energy  USA.  Inc..  and  Shell  Chemical/ 
Oil.  On  June  28.  1994,  the  Executive 
Director  of  the  TNRCC  approved  the 
alternate  method  requests.  The  EPA  is 
also  granting  in  this  FR  document 
approval  for  each  of  the  alternative 
monitoring  proposals.  The  equivalent 
monitoring  method  proposed  by  all  of 


the  companies,  except  Mobil,  was  to  use 
a  continuous  emission  monitor  (CEM)  to 
measure  the  concentration  of  hydrogen 
sulfide  in  the  fuel  gas  that  is  fed  to  the 
combustion  units  listed  in  Attachment 
A  of  the  respective  Orders.  In  addition, 
it  was  also  proposed  by  all  companies, 
except  Mobil,  to  use  the  maximum  fuel 
capacity  of  the  combustion  units  listed 
in  Attachment  A  of  the  respective 
Orders  as  part  of  the  calculations  to 
demonstrate  compliance  with  the 
maximum  allowable  emission  rates  in 
the  event  there  is  no  fuel  feed  meter  on 
a  combustion  unit  or  in  the  event  the 
fuel  feed  meter  is  out  of  operation  or 
malfunctioning.  Mobil  requested 
approval  of  an  alternative  CEM  quality 
assurance  program,  and  an  alternative 
monitoring  method  for  a  small  emission 
point.  For  further  details  on  the  Agreed 
Orders,  please  reference  the  TSD  and 
the  State  submittal  located  at  the  EPA 
Region  6  office  listed  above. 

Final  Action 

The  EPA  is  approving  a  revision  to 
the  Texas  SIP  submitted  by  the 
Governor  of  Texas  by  cover  letter  dated 
August  3. 1994,  in  order  to  make 
federally  enforceable  Agreed  Orders  to 
limit  SO2  allowable  emissions  at  13 
nonpermitted  facilities  in  Harris 
County.  By  approving  these  Agreed 
Orders  into  the  Texas  SIP,  along  with 
approving  the  modeling  demonstration 
showing  attainment  for  the  SO2  NAAQS 
in  Harris  County,  and  acknowledging 
that  Harris  Coimty  has  more  than  2 
years  of  quality  assured  SO2  data 
showing  no  violations,  EPA  will  not 
undertake  the  process  to  designate 
Harris  County.  Texas  as  nonattainment 
for  the  SO2  NAAQS  at  this  time. 

The  EPA  has  reviewed  this  revision  to 
the  Texas  SIP  and  is  approving  the 
revision  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  action  will  be  effective 
May  5, 1995  unless,  by  April  5, 1995, 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
document  that  will  withdraw  the  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  this  action  serving  as 
a  proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 


commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  5, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
pojpulations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  vs.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  5, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(bK2)). 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 


List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping  . 
requirements.  Sulfur  dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1. 
1982. 

Dated:  February  14, 1995. 
Wiiliam  B.  Hathaway, 
Acting  Regional  Administrator 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS — ^Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(93)  to  read  as 
follows: 

§52.2270    Identification  of  plan. 

•        *         *         •        • 

(c)*  *  * 

(93)  A  revision  to  the  Texas  State 
Implementation  Plan  (SIP)  to  include 
agreed  orders  limiting  sulfur  dioxide 
(SO2)  allpwable  emissions  at  certain 
nonpermitted  facilities  in  Harris 
County,  and  to  include  a  modeling 
demonstration  showing  attainment  of 
the  SO2  National  Ambient  Air  Quality 
Standards,  was  submitted  by  the 
Governor  by  cover  letter  dated  August  3, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
Order  No.  94-09,  as  adopted  by  the 
TNRCC  on  June  29, 1994. 

(B)  TNRCC  Order  No.  94-10  for 
Anchor  Glass  Container,  as  adopted  by 
the  TNRCC  on  June  29, 1994. 

(C)  TNRCC  Order  No.  94-11  for 
Crown  Central  Petroleum  Corporation, 
as  adopted  by  the  TNRCC  on  June  29, 
1994. 

(D)  TNRCC  Order  No.  94-12  for  Elf 
Atochem  North  America,  Inc.,  as 
adopted  by  the  TNRCC  on  June  29. 
1994. 

(E)  TNRCC  Order  No.  94-13  for  Exxon 
Company  USA,  as  adopted  by  the 
TNRCC  on  June  29, 1994. 

(F)  TNRCC  Order  No.  94-14  for  ISK 
Biosciences  Corporation,  as  adopted  by 
the  TNRCC  on  June  29, 1994. 

(G)  TNRCC  Order  No.  94-15  for 
Lyondeil  Citgo  Refining  Company, 
LTD.,  as  adopted  by  the  TNRCC  on  June 
29,  1994. 

(H)  TNRCC  Order  No.  94-16  for 
Lyondeil  Petrochemical  Company,  as 
adopted  by  the  TNRCC  on  June  29. 
1994. 
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(I)  TNRCC  Order  No.  94-17  for 
Merichem  Company,  as  adopted  by  the 
TNRCCon  June  29. 1994. 

(J)  TNRCC  Order  No.  94-18  for  Mobil 
Mining  and  Minerals  Company,  as 
adopted  by  the  TNRCC  on  June  29. 
1994. 

(K)  TNRCC  Order  No.  94-19  for 
Phibro  Energy  USA.  Inc..  as  adopted  by 
the  TNRCC  on  June  29.  1994. 

(L)  TNRCC  Order  No.  94-20  for  Shell 
Chemical  and  Shell  Oil.  as  adopted  by 
the  TNRCC  on  June  29.  1994. 

(M)  TNRCC  Order  No.  94-21  for  Shell 
Oil  Company,  as  adopted  by  the  TNRCC 
on  June  29. 1994. 

(N)  TNRCC  Order  No.  94-22  for 
Simpson  Pasadena  Paper  Company,  as 
adopted  by  the  TNRCC  on  June  29. 
1994. 

(ii)  Additional  material. 

(A)  May  27, 1994.  letter  from  Mr. 
Norman  D.  Radford,  Jr.  to  the  TNRCC 
and  the  EPA  Region  6  requesting 
approval  of  an  equivalent  method  of 
monitoring  sulfur  in  fuel  and  an 
equivalent  method  of  determining 
compliance. 

(B)  June  28, 1994,  letter  from  Anthony 
C.  Grigsby,  Executive  Director,  TNRCC, 
to  Crown  Central  Petroleum 
Corporation,  approving  an  alternate 
monitoring  and  compliance 
demonstrationmethod. 

(C)  June  28,  1994,  letter  from  Anthony 
C.  Grigsby,  Executive  Director,  TNRCC. 
to  Exxon  Company  USA.  approving  an 
alternate  monitoring  and  compliance 
demonstration  method. 

(D)  June  28. 1994.  letter  from  Anthony 
C.  Grigsby,  Executive  Director,  TNRCC, 
to  Lyondell  Citgo  Refining  Co.,  LTD., 
approving  an  alternate  monitoring  and 
compliance  demonstration  method. 

(Ej  June  28,  1994,  letter  from  Anthony 
C.  Grigsby,  Executive  Director,  TNRCC, 
to  Phibro  Energy,  USA,  Inc.,  approving 
an  alternate  monitoring  and  compliance 
demonstration  method. 

(F)  June  28.  1994,  letter  from  Anthony 
C.  Grigsby,  Executive  Director,  TNRCC, 
to  Shell  Oil  Company,  approving  an 
alternate  monitoring  and  compliance 
demonstration  method. 

(G)  June  8, 1994.  letter  from  Mr.  S.  E. 
Pierce.  Mobil  Mining  and  Minerals 
Company,  to  the  TNRCC  requesting 
approval  of  an  ahemative  quality 
assurance  program. 

(H)  June  28.  1994.  letter  from  Anthony 
C.  Grigsby.  Executive  Director,  TNRCC. 
to  Mobil  Mining  and  Minerals 
Company,  approving  an  alternative 
quality  assurance  program. 

(I)  August  3.  1994.  narrative  plan 
addressing  the  Harris  County  Agreed 
Orders  for  SO2.  including  emission 
inventories  and  modeling  analyses  (i.e. 
the  April  16, 1993,  report  entitled 


"Evaluation  of  Potential  24-hour  SO2 
Nonattainment  Area  in  Harris  County, 
Texas-Phase  II"  and  the  June,  1994, 
addendum!. 

(J)  TNRCC  certification  letter  dated 
June  29, 1994,  and  signed  by  Gloria 
Vasquez,  Chief  Clerk,  TNRCC. 
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40  CFR  Part  70 
[WI001;  FRL-5164-0] 

Clean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
Wisconsin 

AGENCY:  Environmental  Protection 

Agency  (EPAJ. 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Wisconsin  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  April  5,  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  Air  and  Radiation  Division 
(AT-18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  ^0604. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano,  Permits  and  Grants  Section 
(AT-18J),  EPA,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312J  886-2703. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  Clean  Air  Act  (Act),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 


after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  October  19, 1994,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  State  of 
Wisconsin.  See  59  FR  52743.  The  EPA 
received  public  comment  from  7 
organizations  on  the  proposal  and    . 
compiled  a  Technical  Support 
Document  (TSD)  responding  to  the 
comments  and  briefly  describing  and 
clarifying  aspects  of  the  operating 
permits  program.  In  this  notice  EPA  is 
taking  final  action  to  promulgate  interim 
approval  of  the  operating  permits 
program  for  the  State  of  Wisconsin. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

The  EPA  received  comments  on  a 
total  of  14  topics  from  7  organizations. 
The  EPA's  response  to  these  comments 
is  summarized  in  this  section. 
Comments  supporting  EPA's  proposal 
are  not  addressed  in  this  notice; 
however,  EPA's  complete  response  to 
comments  TSD  is  available  in  the 
official  file  at  the  Region  5  address 
noted  in  the  ADDRESSES  section  above. 

1.  Indian  Lands 

The  EPA  proposed  that  interim 
approval  of  Wisconsin's  operating 
permits  program  not  extend  to  lands 
within  the  exterior  boundaries  of 
reservations  of  federally  recognized 
Indian  Tribes  in  the  State  of  Wisconsin. 
The  proposal  indicated  that  the 
Wisconsin  Department  of  Natiu-al 
Resources  (WDNR)  had  not 
demonstrated  the  legal  authority  to 
regulate  sources  on  tribal  lands.  WDNR 
submitted  several  comments  on  this 
issue,  which  are  summarized  and 
addressed  below. 

Comment:  "[Wjho  will  be  responsible 
for  issuance  of  permits  to  sources  on 
Indian  reservations  prior  to 
promulgation  of  either  a  tribal  operation 
permits  program  or  the  federal  operation 
permits  program  under  40  CFR  Part  71? 
We  are  not  aware  of  any  tribal  programs 
being  developed  or  implemented  in 
Wisconsin,  and  the  federal  part  71  rules 
have  not  yet  been  formally  proposed. 
We  are  concerned  about  the  apparent 
lack  of  any  regulatory  authority  over 
sources  on  Indian  reservations  until  a 
federal  or  tribal  program  is 
promulgated." 

Response:  At  this  time,  EPA  is  not 
aware  of  any  facility  within  the  exterior 
boundaries  of  a  reservation  in  the  State 
of  Wisconsin  that  requires  a  title  V 
operating  permit.  Further,  the  Act 


explicitly  contemplates  that  Indian 
Tribes  may  develop  and  administer 
their  own  Clean  Air  Act  programs  in  the 
same  manner  as  States.  Section  164(c) 
delegates  to  Indian  governing  bodies  the 
authority  to  redesignate  lands  within 
the  exterior  boundaries  of  reservations 
of  federally  recognized  Indian  tribes  for 
purposes  of  the  Act's  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD)  program.  Section  301(d)  of  the 
Act  delegates  to  EPA  the  authority  to 
specify  the  provisions  of  the  Act  for 
which  it  is  appropriate  to  treat  Indian 
Tribes  in  the  same  manner  as  States. 
The  EPA  has  issued  proposed  rules  that 
would  authorize  Tribes  to  administer 
approved  Act  programs  in  the  same 
manner  as  States  for  virtually  all 
provisions  of  the  Act,  including  title  V 
operating  permit  programs.  See  59  FR 
43956  (Aug.  25,  1994). 

The  EPA  has  spelled  out  some  of  the 
steps  it  currently  takes  and  plans  to  take 
to  protect  tribal  air  quality  prior  to 
issuance  of  final  rules  auUiorizing  tribal 
Act  programs  and  ensuing  tribal 
program  approvals.  See,  e.g.,  59  FR  at 
43960-43961.  The  EPA  is  also 
developing  rules  to  be  issued  within  the 
next  few  months  that  would  provide  for 
EPA  implementation  of  title  V  permit 
programs  on  tribal  lands  in  the  interim 
period  before  tribal  programs  are 
approved. 

Comment:  "[TJhe  State  of  Wisconsin 
beUeves  that  it  has  authority  to  permit 
sources  withiil  Indian  reservations  if  the 
source  may  have  a  substantial  off- 
reservation  impact  *   *   *.  The  State  has 
jurisdiction  to  enforce  its  air  permitting 
laws  on  the  basis  of  common  law 
principles  laid  down  by  the  United 
States  Supreme  Court.  Recent  decisions 
of  that  Court  have  departed  from  the 
concept  of  inherent  Indian  sovereignty 
as  a  bar  to  State  jiuisdiction  over 
Indians  and  leaned  towards  reliance  on 
the  principle  of  federal  preemption. 
Rice  V.  Rehner,  463  U.S.  713  (1983);  see 
also  McClanahan  v.  Arizona  State  Tax 
Commission,  411  U.S.  164  (1973)  *  *  *. 
Although  the  concept  of  tribal 
sovereignty  is  given  less  emphasis 
today,  it  continues  to  be  relevant  to  a 
form  of  preemption  analysis  applicable 
to  Indian  law,  which  can  be 
summarized  as  follows:  State 
jurisdiction  is  preempted  by  the 
operation  of  federal  law  if  it  interferes 
or  is  incompatible  vdth  federal  and 
tribal  interests  reflected  in  federal  law, 
unless  the  State  interests  at  stake  are 
sufficient  to  justify  the  assertion  of  State 
authority.  New  Mexico  v.  Mescalero 
Apache  Tribe,  462  U.S.  324,  (    ]  334 
(1983).  Thus,  the  inquiry  must  be 
whether  federal  or  Indian  interests  are 
interfered  with  by  enforcement  of  the 


state's  air  permitting  laws,  and,  if  so, 
whether  the  State  interests  at  stake  are 
sufficient  to  justify  the  assertion  of  State 
authority.  In  California  v.  Cabazon 
Band  of  Mission  Indians,  480  U.S.  202 
(1987),  the  Court  discusses  the  issue  of 
whether  State  laws  apply  to  on- 
reservation  conduct  of  Indians.  The 
Court  describes  the  appropriate 
analysis,  that  being  the  balancing  of 
state,  federal,  and  tribal  interests  and 
the  related  notion  of  tribal  sovereignty 
*  *  *.  Where  a  State's  interest  in 
applying  its  law  outweighs  any 
competing  federal  or  Indian  interests  at 
stake,  and  where  the  State's  exercise  of 
its  jurisdiction  is  not  incompatible  with 
congressional  goals  of  promoting  Indian 
self-government,  self-sufficiency  and 
economic  development,  states  may 
apply  their  laws  unless  such  application 
is  preempted  by  the  law.  Cabazon,  480 
U.S.  at  214-216.  In  the  case  of  the  title 
V  permitting  program,  no  express 
federal  law  preempts  State  jurisdiction 
on  Indian  reservations.  While  this  could 
occur  with  delegation  of  state  status  to 
the  tribes,  it  has  not  happened  yet. 
Furthermore,  no  Tribe  in  Wisconsin  has 
a  comprehensive  air  management 
program  similar  to  that  of  the  State. 
Given  this  backdrop,  the  State's 
interests  in  protecting  the  health  and 
welfare  of  its  citizens  must  prevail." 

"*  *  *  [T]he  State  of  Wisconsin 
believes  that  EPA's  assertion  that  the 
State  has  no  permitting  jurisdiction  over 
non-Indians  on  Indian  reservations  is 
overly  broad,  especially  where  the  lands 
are  owned  by  non-Indians.  It  is  the  State 
of  Wisconsin's  position  that  activities  by 
non-Indians  on  Indian  reservations  are 
subject  to  a  case-by-case  review  to 
determine  whether  the  tribe  (the  federal 
government)  or  the  state  has  regulatory 
jurisdiction.  In  order  to  regulate  non- 
Indians,  the  tribe  must  demonstrate  its 
inherent  authority  on  a  case-by-case 
basis.  Montana  v.  US,  450  US  544  (     1 
(1981),  Brendalev.  Confederated  Tribes 
of  Yakima  Indian  Nation,  492  US  408 
[    1(1989)*  *  *.  In  addition,  as  noted 
above,  there  is  no  inherent  bar  to  state 
jurisdiction  over  the  on-reservation 
activities  of  non-Indians." 

Response:  To  obtain  title  V  program 
approval  a  State  must  demonstrate  that 
it  has  adequate  authority  to  issue 
permits  and  assure  compliance  by  all 
sources  required  to  have  permits  under 
title  V  with  each  applicable  requirement 
under  the  Act.  See  Act  §  502(b)(5);  40 
CFR  70.4(b)(3)(i).  The  authority  must 
include: 

A  legal  opinion  from  the  Attorney  General 
from  the  State  or  the  attorney  for  those  State, 
local,  or  interstate  air  pollution  control 
agencies  that  have  independent  counsel, 
stating  that  the  laws  of  the  State,  locality,  or 


interstate  compact  provide  adequate 
authority  to  carry  out  all  aspects  of  the 
program.  This  statement  shall  include 
citations  to  the  specific  stat(ut|es, 
administrative  regulations,  and.  where 
appropriate,  judicial  decisions  that 
demonstrate  adequate  authority. 

40  CFR  70.4(b)(3).  Thus,  the  Act 
requires  affected  States  to  support  their 
title  V  program  submittals  with  a 
specific  showdng  of  adequate  legal 
authority  over  all  regulated  sources, 
including  sources  located  on  lands 
within  Indian  reservations.  For  the 
reasons  outlined  below,  EPA  concludes 
that  the  information  presented  by 
WDNR  has  not  adequately  demonstrated 
authority  to  regulate  title  V  sources 
located  within  the  exterior  boundaries 
of  reservations  of  Federally  recognized 
Tribes,  including  any  non-Indian  owned 
fee  lands  within  reservation  boundaries. 

In  Washington  Department  of  Ecology 
V.  EPA.  752  F.2d  1465,  1469  (9th  Cir. 
1985),  the  court  upheld  EPA's  decision 
declining  to  approve  the  application  of 
a  state  program  submitted  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  Indian  activities  within 
Indian  coimtry,  notwithstanding  that 
"RCRA  does  not  directly  address  the 
problem  of  how  to  implement  a 
hazardous  waste  management  program 
on  Indian  reservations."  The  court 
reasoned  that  EPA's  decision  was 
within  its  reasonable  discretion  and  was 
buttressed  by  "well-settled  principles  of 
federal  Indian  law": 

States  are  generally  precluded  from 
exercising  jurisdiction  over  Indians  in  Indian 
country  unless  Congress  has  clearly 
expressed  an  intention  to  permit  it.  (citations 
omitted).  This  rule  derives  in  part  from 
respect  for  the  plenary  authority  of  Congress 
in  the  area  of  Indian  affairs,  [citations 
omitted).  Accompanying  the  broad 
congressional  power  is  the  concomitant 
fiederal  trust  responsibility  toward  Indian 
tribes,  [citations  omitted].  That  responsibility 
arose  largely  from  the  federal  role  as  a 
guarantor  of  Indian  rights  against  state 
encroachment,  [citation  omitted].  We  must 
presume  that  Congress  intended  to  exercise 
its  ]X)wer  in  a  manner  consistent  with  the 
federal  trust  obligation,  [citation  omitted]. 

Washington  Department  of  Ecology,  752 
F.2d  at  1469-1470:  see  also  United 
States  v.  Mazurie,  419  U.S.  544,  556 
(1975)  (the  inherent  sovereign  authority 
of  Indian  Tribes  extends  "over  both 
their  members  and  their  territory"); 
Montana  v.  United  States,  450  U.S.  544, 
556-557  (1981)  (Tribes  generally  have 
extensive  authority  to  regulate  activities - 
on  lands  that  are  held  by  the  United 
States  in  trust  for  the  Tribe). 

The  cases  cited  by  WDNR  do  not 
demonstrate  that  Wisconsin  has 
authority  to  administer  its  title  V 
operating  permits  program  within  the 
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exterior  boundaries  of  Indian 
reservations.  In  New  Mexico  v. 
Mescalero  Apache  Tribe,  462  U.S.  324, 
337-38,  340^1,  343-44  (1983).  the 
Supreme  Court  held  that  the  State  of 
New  Mexico's  attempt  to  regulate  the 
hunting  activities  of  non-tribal  members 
on  a  Tribe's  reservation  was  preempted 
because  federal  law  recognized  the 
authority  of  the  Tribe  to  regulate 
hunting  and  Ashing  and  the  State 
regulation  of  non-members  would 
entangle  and  interfere  with  the  federal 
promotion  of  tribal  authority.  In 
California  v.  Cabazon  Band  of  Mission 
Indians.  107  S.Ct.  1083  (1987).  the  Court 
held  that  California  and  Riverside 
County  could  not  assert  jurisdiction 
over  bingo  and  gambling  activities 
conducted  by  Indians  on  Indian  land, 
even  though  the  primary  customers  for 
the  activities  were  non-Indians.  The 
Court  found  that  neither  Pub.  L.  No.  83- 
280  nor  the  Organized  Crime  Control 
Act  of  1970  authorized  the  State  or 
County  to  impose  gambling  laws  or 
ordinances  on  the  reservation.  In 
McClanahan  v.  Arizona  State  Tax 
Comm..  411  U.S.  164  (1973),  the 
Supreme  Court  held  that  it  was 
unlawful  for  the  State  of  Arizona  to 
impose  an  income  tax  on  a  reservation 
Indian  whose  income  was  derived  from 
reservation  sources.  In  three  of  the  four 
Supreme  Court  cases  cited  by  WDNR  to 
support  its  regulation  of  Indian  country 
based  on  preemption  analysis,  the  Court 
held  that  state  regulation  was 
preempted. 

In  Rice  V.  Rehner,  463  U.S.  713  (1983) 
the  Supreme  Court  reversed  a  lower 
court's  decision  that  State  regulation  of 
liquor  on  a  reservation  was  preempted 
by  Federal  law.  The  Court's  decision 
was  based  on  its  conclusion  that  "[i]n 
the  area  of  liquor  regulation,  we  Hnd  no 
'congressional  enactments 
demonstrating  a  firm  federal  policy  of 
promoting  tribal  self-sufficiency  and 
economic  development' "  (citation 
omitted)  and  that  Congress  authorized 
State  regulation  over  Indian  liquor 
transactions.  Rice.  463  U.S.  at  724,  726, 
734-35.  In  notable  contrast  with  liquor 
regulation  and  as  elaborated  below,  the 
Act  (and  other  envirorunental  statutes) 
plainly  provides  for  tribal  and  Federal 
programs  to  protect  air  quahty  within 
reservations.  Further,  as  explained 
below,  there  is  well-established  Federal 
policy  promoting  collaborative  tribal 
and  Federal  environmental  management 
of  reservations  and  treating  Tribes,  not 
States,  as  responsible  for  protection  of 
the  reservation  environment. 

WDNR  cites  two  additional  Supreme 
Court  cases  to  support  its  comment  that 
EPA  has  been  overbroad  in  proposing  to 
conclude  that  the  State  lacks  authority 


over  non-Indian  owned  lands  within  the 
exterior  boundaries  of  an  Indian 
reservation.  WDNR  comments  that  the 
determination  of  regulatory  jurisdiction 
over  such  lands  should  be  based  on  a 
specific  case-by-case  review. 

The  case  law  addressing  a  Tribe's 
authority  over  non-members  on  non- 
Indian  owned  fee  lands  within  the 
exterior  boundaries  of  a  reservation 
must  be  viewed  in  light  of  the 
provisions  of  the  Act  providing  for  tribal 
and  Federal  protection  of  air  quality 
within  reservation  boundaries  and  the 
reservationwide  concerns  presented  by 
air  pollution  activities,  discussed 
further  below. 

As  noted,  EPA's  regulations 
implementing  the  title  V  program 
require  specific  evidence  of  legal 
authority.  WDNR  does  not  present 
Federal  law,  particularized  facts,  and  a 
formal  legal  opinion  that  specifically 
and  adequately  support  its  broad  claim 
of  title  V  program  jurisdiction  over  all 
reservations  in  Wisconsin.  Adequate 
State  authority  is  especially  necessary  in 
these  circumstances  where,  as  set  out 
below,  the  Act  and  relevant  Federal 
policies  provide  for  Tribes  and  EPA  to 
protect  reservation  air  quality,  Supreme 
Court  case  law  recognizes  inherent 
sovereign  tribal  authority  to  regulate 
activities  on  fee  lands  where  the 
conduct  may  have  a  serious  and 
substantial  impact  on  tribal  health  or 
welfare,  and  EPA  has  proposed  to 
interpret  the  Act  tribal  authority 
provisions  as  granting  Tribes'  authority 
over  air  pollution  activities  on  fee  lands 
within  reservations. 

For  many  years  Congress  has 
delegated  to  Indian  governing  bodies  the 
authority  to  redesignate  "[IJands  within 
the  exterior  boundaries  of  reservations 
of  federally  recognized  Indian  tribes" 
for  the  PSD  program  under  the  Act.  See 
section  164(c)  of  the  Act.  In  1990, 
Congress  broadly  addressed  tribal 
authority  under  the  Act,  adding  sections 
llO(o)  and  301(d)  to  the  Act.  Section 
301(d)(2)  of  the  Act  authorizes  EPA  to 
issue  regulations  specifying  those 
provisions  of  the  Act  for  which  it  is 
appropriate  "to  treat  Indian  Tribes  as 
States."  Further,  it  addresses  the 
potential  jurisdictional  scope  of  tribal 
Act  programs,  authorizing  EPA  to  treat 
Tribes  in  the  same  manner  as  States  for 
"the  management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction."  Act 
§  301(d)(2)(B).  In  addition,  section 
llO(o)  provides  that  tribal 
implementation  plans  under  the  Act 
"shall  become  applicable  to  all  areas 
*  *  *  located  within  the  exterior 
boundaries  of  the  reservation. 


notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
running  through  the  reservation." 
Section  302(r)  of  the  Act  defines  "Indian 
tribe"  to  mean  "any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community,  including  any  Alaska 
Native  village,  which  is  Federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  Section  302(b)  of  the 
Act  includes  "[aln  agency  of  an  Indian 
tribe"  in  the  definition  of  "air  pollution 
control  agency."  See  also  sections  103 
and  105  of  the  Act  (authorizing  Federal 
financial  assistance  to  air  pollution 
control  agencies). 

The  EPA  has  proposed  to  interpret 
these  and  other  provisions  of  the  Act  as 
granting  Tribes — approved  by  EPA  to 
administer  Act  programs  in  the  same 
manner  as  States — authority  over  all  air 
resources  within  the  exterior  boundaries 
of  a  reservation  for  such  programs*.  The 
EPA  has  explained  that  "[tjhis  grant  of 
authority  by  Congress  would  enable 
such  Tribes  to  address  conduct  on  all 
lands,  including  non-Indian  owned  fee 
lands,  within  the  exterior  boundaries  of 
a  reservation."  59  FR  43956,  43958- 
43960  (Aug.  25,  1994)  (legal  rationale).' 

The  Supreme  Court  has  indicated  that 
a  Tribe  "may  *   *   *  retain  inherent 
power  to  exercise  civil  authority  over 
the  conduct  of  non-Indians  on  fee  lands 
within  its  reservation  when  that 
conduct  threatens  or  has  some  direct 
effect  on  the  *   *   •  health  or  welfare  of 
the  tribe."  Montana.  450  U.S.  at  566.  A 
Tribe's  inherent  authority  must  be 
determined  on  a  case-by-case  basis, 
considering  whether  the  conduct  being 
regulated  has  a  direct  effect  on  the 
health  or  welfare  of  the  Tribe  substantial 
enough  to  support  the  Tribe's 
jurisdiction  over  non-Indians.  See 
Brendale  v.  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation,  492 
U.S.  408  (1989). 

Thus,  EPA  observed  that  even  without 
the  proposed  grant  of  authority,  Indian 
Tribes  would  very  likely  have  inherent 
authority  over  all  activities  within 
reservation  boundaries,  including  non- 
Indian  owned  activities  on  fee  lands, 
that  are  subject  to  Act  regulation.  The 
high  mobility  of  air  pollutants,  resulting 
area-wide  effects  and  the  seriousness  of 
such  impacts  would  all  tend  to  support 


'  EPA's  proposed  interpretation  was  informed  in 
part  by  the  significant  regulatory  entanglements  and 
inefflciencies  that  could  result  if  tribes  have 
reservationwide  jurisdiction  over  Act  Tribal 
implementation  plans  (TIPs).  as  plainly  provided  in 
section  llO(o)  of  the  Act.  but  States  are  conferred 
jurisdiction  within  reservation  boundaries  over 
non-TIP  programs,  such  as  title  V.  See  59  FR  43959: 
see  also  New  Mexico  v.  Mescalero  Apache  Tribe, 
462  U.S.  at  340-41. 


such  inherent  tribal  authority.  See  59  FR 
43958,  n.  5;  see  also  56  FR  64876  at 
64877-64879  (Dec.  12, 19911. 

On  January  24, 1983,  the  President 
issued  a  Federal  Indian  Policy  stressing 
two  related  themes:  (1)  That  the  Federal 
government  will  pursue  the  principle  of 
bidian  "self-government"  and  (2)  that  it 
will  work  directly  with  tribal 
governments  on  a  "govemment-to- 
govemment"  basis.  An  April  29, 1994 
Presidential  Memorandum  reiterated 
that  the  rights  of  sovereign  tribal 
governments  must  be  fully  respected.  59 
FR  22,951  (May  4,  1994). 

The  EPA's  tribal  policies  commit  to 
certain  principles,  including  the 
following: 

EPA  recognizes  tribal  Governments  as 
sovereign  entities  with  primary  authority  and 
resp>onsibility  for  the  reservation  populace. 
Accordingly,  EPA  will  work  directly  with 
tribal  Governments  as  the  independent 
authority  for  reservation  affairs,  and  not  as 
the  political  subdivisions  of  States  or  other 
govenunental  units. 
•         *         •         •         • 

In  keeping  with  the  principal  of  Indian 
self-government,  the  Agency  will  view  tribal 
Governments  as  the  appropriate  non-Federal 
parties  for  making  decisions  and  carrying  out 
program  resp>onsibilities  affecting  Indian 
reservations,  their  environments,  and  the 
health  and  welfare  of  the  reservation 
populace.  Just  as  EP.A's  deliberations  and 
activities  have  traditionally  involved 
interests  and/or  participation  of  State 
Governments,  EPA  will  look  directly  to  tribal 
Governments  to  play  this  lead  role  for 
matters  affecting  reservation  environments. 

November  8, 1984  "EPA  Policy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations"; 
Policy  Reaffirmed  by  Administrator 
Carol  M.  Browner  in  a  Memorandum 
issued  on  March  14, 1994;  see  also 
Washington  Department  of  Ecology,  752 
F.2d  at  1471-72  &  n,  5. 

The  United  States  also  has  a  unique 
fiduciary  relationship  with  Tribes,  and 
EPA  must  consider  tribal  interests  in  its 
actions.  Nance  v.  EPA,  645  F.2d  701, 
710  (9th  Cir.),  cert,  denied.  Crow  Tribe 
of  Indians  v.  EPA,  454  U.S.  1081  (1981). 

The  EPA  provides  federal  financial 
assistance  and  technical  assistance  to 
Tribes  to  support  assessment  and 
protection  of  reservation  environments 
including  air  quality.  Section  301(d)(4) 
of  the  Act  expressly  provides  for  EPA 
administration  of  Act  programs  where  it 
is  inappropriate  or  infeasible  for  Tribes. 
EPA  has  described  its  efforts  and  plans 
to  protect  reservation  air  quality.  'The 
EPA  will  fill  gaps  in  air  quality 
protection  in  the  interim  period  before 
tribal  Act  programs  are  approved,  as 
necessary  to  ensure  that  reservation  air 
quality  is  adequately  protected.  See  59 
FR  43960-61.  The  EPA  will  issue 


proposed  rules  within  the  next  few 
months  that  will  provide  for  EPA 
implementation  of  title  V  permit 
programs  where  Tribes  lack  approved 
programs. 

Even  where  an  environmental  statute 
did  not  directly  address  management  on 
reservations  and  Tribes  themselves  had 
not  assumed  authority  for  program 
management,  the  reviewing  court 
upheld  EPA's  decision  declining  to 
approve  a  State  program's  apphcation  to 
Indian  coimtry  and  concluded: 

[Tjhe  tribal  interest  in  managing  the 
reservation  environment  and  the  federal 
policy  of  encouraging  tribes  to  assume  or  at 
least  share  in  management  responsibility  are 
controlling, 

•  •        •         •         * 

It  is  enough  that  EPA  remains  free  to  carry 
out  its  policy  of  encouraging  tribal  self- 
government  by  consulting  with  the  tribes 
over  matters  of  hazardous  waste  management 
policy,  such  as  the  siting  of  waste  disposal. 

*  *  *  The  'backdrop'  of  tribal  sovereignty,  in 
light  of  federal  policies  encouraging  Indian 
self-government,  consequently  supports 
EPA's  interpretation  of  RCRA. 

Washington  Dept.  of  Ecology,  752  F.2d 
at  1427  (citation  omitted). 

Further,  the  State  has  failed  to 
identify  any  compelling  State  interest 
that  would  justify  broad  assertion  of 
State  authority  throughout  Indian 
country.  At  this  time,  EPA  is  not  aware 
of  any  facility  within  the  exterior 
boundaries  of  an  American  Indian 
reservation  in  the  State  of  Wisconsin 
that  requires  a  title  V  operating  permit. 
It  is  possible  but  entirely  speculative 
that  some  future  title  V  reservation 
sources  may  be  located  near  State 
boundaries.  As  indicated,  EPA  has 
issued  proposed  rules  that  would 
authorize  Tribes  to  administer  EPA- 
approved  title  V  programs  and,  in  the 
interim,  EPA  is  developing  regulations 
that  would  authorize  EPA  to  issue  title 
V  permits  for  affected  sources  where 
Tribes  lack  approved  programs.  In 
addition,  the  Act  provides  several 
mechanisms  to  address  the  potential 
transport  of  pollution  off-reservation. 
See,  e.g.,  59  FR  43964;  sections 
110(a)(2)(D)  and  126  of  the  Act;  section 
164(e)  of  the  Act;  section  505  of  the  Act. 

Based  on  the  Clean  Air  Act  and 
Federal  Indian  law  and  policies,  EPA 
concludes  that  WDNR  has  not 
adequately  supported  the  application  of 
its  title  V  program  to  reservations 
generally  or  to  fee  lands  within 
reservation  boundaries.  See  also  53  FR 
43080  (Oct.  25,  1988)  (EPA's  decision 
declining  to  approve  Washington's 
request  to  administer  the  Safe  Drinking 
Water  Act's  Underground  Injection 
Control  Program  to  Indian  lands). 


Finally,  EPA's  decision  to  decline  to 
approve  application  of  the  State's 
program  to  lands  within  the  exterior 
boundaries  of  reservations  of  federally 
recognized  Indian  Tribes  based  on  the 
limited  information  submitted  by  the 
State  and  the  special  issues  and 
considerations  associated  with  tribal 
lands  is  within  the  Agency's  discretion. 
See  Act  section  502(d)(1)  (EPA  "may" 
approve  a  [state  title  V]  program)  &  Act 
section  502(g)  (EPA  "may"  by  rule  grant 
the  [state  title  V]  program  interim 
approval);  compare  Alabama  Power  Co. 
v.  EPA,  No.  94-1170,  slip  op.  at  11  (D.C. 
Cat.  Nov.  29, 1994)  ("the  AEL 
provision's  mandatory  language  •  •  * 
'[t]he  permitting  authority  shall  *  *  * 
authorize  an  emission  limitation  less 
stringent  than  the  applicable  limitation 
•  *  *.' (emphasis  added)  *  *  *");see 
also  59  FR  43982  ("[a]  State  Clean  Air 
Act  program  submittal  shall  not  be 
disapproved  because  of  failure  to 
address  air  resources  within  the  exterior 
boundaries  of  an  Indian  Reservation  or 
other  areas  within  the  jurisdiction  of  an 
Indian  Tribe")  (proposed  40  CFR  49.10). 

Comment.  "[Tjhe  proposed  interim 
approval  discusses  both  Indian 
reservations  and  tribal  lands,  with  no 
clear  distinction  between  the  two.  On 
page  4  of  its  proposed  interim  approval, 
EPA  states:'*   *   *  the  proposed  interim 
approval  of  Wisconsin's  operating 
permits  program  will  not  extend  to 
lands  within  tlie  exterior  boundaries  of 
any  Indian  reservation  in  the  State  of 
Wisconsin.'  However,  it  is  our 
understanding  that  Indians  may  own 
lands  outsiiie  of  a  reserv  ation  which 
may  still  be  considered  'tribal  lands'. 
Certain  lands  may  be  simply  owned  by 
tribal  members,  while  other  lands  may 
be  considered  'trust  lands'  (i.e.  after 
approval  by  the  U.S.  Department  of  the 
Interior).  We  are  uncertain  what  EPA's 
position  is  as  to  whether  State 
jurisdiction  extends  to  various  lands 
owned  by  Indians,  but  located  outside 
of  reservation  boundaries.  Again,  this 
determination  should  likely  be  made  on 
a  case-by-case  basis,  as  the  State  of 
Wisconsin  may  have  regulatory 
jurisdiction  on  these  lands.  We  are 
concerned  that  if  the  state  does  not  have 
jurisdiction  over  these  lands,  a 
'checkerboard'  pattern  of  regulation  will 
develop,  with  no  clear  delineation  of 
who  has  jurisdiction  over  air  pollution 
sources.  This  can  result  in  a  non- 
uniform, confusing  and  ineffective  air 
pollution  regulatory  system.  We  believe 
that  this  issue  should  be  clarified  in 
EPA's  final  interim  approval.  Our 
position  is  that  the  State  of  Wisconsin 
should  be  allowed  to  exercise  its 
jurisdiction  on  these  lands,  which  are 
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located  outside  of  reservation 
boundaries." 

Response:  As  indicated,  EPA  is 
currently  not  aware  of  any  title  V  source 
located  on  lands  over  which  an  Indian 
tribe  has  jurisdiction.  Further,  the 
State's  comment  does  not  identify  any 
specific  affected  off-reservation  sources. 
Without  more  information  about 
specific  circumstances,  EPA  cannot 
address  the  State's  specific  concern.  In 
general,  based  on  the  information 
ciurently  submitted  to  EPA  by  the  State 
and  largely  for  the  reasons  outlined  in 
the  preceding  response,  EPA's  approval 
of  Wisconsin's  program  would  not 
extend  to  any  sources  located  within 
Indian  country,  as  defined  at  18  U.S.C. 
1151.  The  EPA  will  work  with  both  the 
State  and  an  afiected  tribal  governments 
to  evaluate  any  specific  questions  that 
are  in  fact  presented. 

2.  Fee  Adequacy 

WDNR  commented  that  the  State's 
title  V  fees  were  developed  to  provide 
for  adequate  implementation  of  the 
minimum  program  requirements  as  they 
existed  when  the  fees  were  developed. 
However,  WDNR  is  concerned  that  these 
fees  may  not  be  sufficient  to  cover  any 
extra  requirements  that  may  l>e  added  to 
the  program,  especially  the  section  114 
enhanced  compUance  monitoring 
requirements  and  the  section  112(r) 
emergency  release  requirements.  WDNR 
stated  that  EPA  must  take  into  account 
the  limited  resources  that  States  will 
have  under  the  presumptive  minimum 
fees  established  for  the  title  V  program 
in  promulgating  these  regulations. 

Although  title  V  establishet  a 
presumptive  minimiun  cost  model,  it 
also  requires  that  a  State's  fee  schedule 
result  in  the  collection  and  retention  of 
revenues  sufficient  to  cover  permit 
program  costs.  See  40  CFR  70.9  as  well 
as  the  guidance  memorandum  issued  on 
August  4, 1993  entitled,  "Reissuance  of 
Guidance  on  Agency  Review  of  State 
Fee  Schedules  for  Operating  Permits 
Programs  Under  Title  V,"  signed  by 
John  Seitz,  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards.  This 
adequacy  requirement  ensures  that  title 
V  programs  are  not  and  will  not  be 
underfunded,  and  obligates  the  States  to 
update  and  adjust  their  fee  schedules  if 
they  are  not  sufficient  to  fund  the 
program  costs.  It  may  therefore  be 
appropriate  to  adjust  fees  for  program 
expenditure  increases,  such  as  the 
implementation  of  new  applicable 
requirements  for  enhanced  monitoring 
and  emergency  releases. 

3.  Acid  Rain  Fees 

The  EPA  proposed  that  the  approval 
of  Wisconsin's  fee  schedule  does  not 


extend  to  Wisconsin's  fee  provisions  for 
the  collection  of  emissions  fees  from 
utiUties  with  affected  units  under 
section  404  of  the  Act  (s.l44.399{2}(am), 
Wis.  Stats.,  and  s.NR  410.04(4),  Wis. 
Adm.  Code).  40  CFR  70.9(b)(4)  provides 
that,  for  1995  through  1999,  no  fee  for 
purposes  of  title  V  shall  be  required  to 
be  paid  with  respect  to  emissions  from 
any  affected  unit  under  section  404  of 
the  Act.  One  commenter  argued  that  the 
State  fees  are  not  directly  charged  on 
emissions  fi-om  Phase  I  affected  units, 
and  therefore  EPA  should  not  be 
concerned  about  these  fees,  which 
would  place  Wisconsin's  fee  revenue 
collection  slightly  above  the 
presumptive  minimum  cost  established 
in  part  70.  Although  the  fees  in  question 
are  not  directly  charged  on  emissions 
ft-om  Phase  I  affected  units,  they  are 
charged  to  other  units  operated  by  a 
utility  that  owns  or  operates  a  Phase  I 
affected  source.  In  addition,  the  fee 
amount  is  equivalent  to  what  would 
have  been  charged  to  the  Phase  I 
affected  unit.  In  other  words,  the  State 
program  charges  emissions  fees  to 
utilities  with  Phase  I  units  in  an  amount 
equivalent  to  what  would  have  been 
charged  directly  to  the  Phase  I  units. 
Because  of  this  equivalency,  EPA  has 
determined  that  these  fees  cannot  be 
considered  title  V  fees. 

4.  Section  112(g)  Implementation 

The  EPA  received  several  comments 
regarding  the  proposed  approval  of 
Wisconsin's  preconstruction  permitting 
program  for  the  piupose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations.  Two  commenters  argued 
that  Wisconsin  should  not,  and  cannot, 
implement  section  112(g)  until:  (1)  EPA 
has  promulgated  a  section  112(g) 
regulation,  and  (2)  the  State  has  a 
section  112(grprogram  in  place.  The 
commenters  also  argued  that 
Wisconsin's  preconstruction  review 
program  cannot  serve  as  a  means  to 
implement  section  112(g)  because  it  was 
not  designed  for  that  purpose.  One 
commenter  also  asserted  that  such  a 
regulatory  program  is  unconstitutional 
because  the  section  112(g)  requirements 
are  vague.  In  addition  to  the  above 
comments,  WDNR  also  commented  that 
EPA  should  delay  the  implementation 
of  section  112(g)  until  the  Federal 
regulations  are  promulgated.  WDNR 
anticipates  that  the  implementation  of 
section  112(g)  without  Federal 
regulations  will  be  difficult  and  time 
consuming.  However,  WDNR  also 
commented  that  it  will  implement  the 


requirements  of  section  112(g)  if  a  such 
a  delay  is  not  possible. 

In  its  proposed  interim  approval  of 
Wisconsin's  part  70  program,  EPA 
proposed  to  approve  Wisconsin's 
preconstruction  review  program  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period  before 
promulgation  of  a  Federal  rule 
implementing  section  112(g).  This 
proposal  was  based  in  part  on  an 
interpretation  of  the  Act  that  would 
require  sources  to  comply  with  section 
112(g)  beginning  on  the  date  of  approval 
of  the  title  V  program,  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  The  EPA  has  since 
revised  this  interpretation  of  the  Act  in 
a  Federal  Register  notice  published  on 
February  14, 1995.  60  FR  8333.  The 
revised  interpretation  postpones  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  revised 
notice  sets  forth  in  detail  the  rationale 
for  the  revised  interpretation. 

The  section  112(gJ  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  States  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g), 
Wisconsin  must  be  able  to  implement 
section  112(g)  during  the  transition 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations. 

For  this  reason,  EPA  is  finalizing  its 
approval  of  Wisconsin's  preconstruction 
review  program.  This  approval  clarifies 
that  the  preconstruction  review  program 
is  available  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
by  Wisconsin  of  rules  established  to 
implement  section  112(g).  However, 
since  the  approval  is  for  the  single 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  diu-ing  the 
transition  period,  the  approval  itself 
will  be  wiAout  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  until  State  regulations  are 
adopted.  Further,  EPA  is  limiting  the 
duration  of  this  approval  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule. 

The  EPA  believes  that,  although 
Wisconsin  currently  lacks  a  program 
designed  specifically  to  implement 
section  112(g),  Wisconsin's 
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preconstruction  review  program  will 
serve  as  an  adequate  implementation 
vehicle  during  a  transition  period 
because  it  will  allow  Wisconsin  to  select 
control  measures  that  would  meet 
MACT,  as  defined  in  section  112,  and 
incorporate  these  measures  into  a 
federally  enforceable  preconstruction 
permit. 

Another  consequence  of  the  fact  that 
Wisconsin  lacks  a  program  designed 
specifically  to  implement  section  112(g) 
is  that  the  applicability  criteria  found  in 
its  preconstruction  review  program  may 
differ  from  those  in  the  section  112(g) 
rule.  However,  whether  a  particular 
source  change  qualifies  as  a 
modification,  construction,  or 
reconstruction  for  section  112(g) 
purposes  during  any  transition  period 
will  be  determined  according  to  the 
final  section  112(g)  rule.  The  EPA 
would  expect  Wisconsin  to  be  able  to 
issue  a  preconstruction  permit 
containing  a  case-by-case  determination 
of  MACT  where  necessary  for  purposes 
of  section  112(g)  even  if  review  under 
its  own  preconstruction  review  program 
would  not  be  triggered. 

WDNR  also  commented  that  it  will 
implement  section  112(g)  using  its 
preconstruction  review  program,  as  EPA 
proposed  on  October  19,  1994.  In 
addition,  WDNR  agreed  that  allowing 
Wisconsin  18  months  from 
promulgation  of  Federal  section  112(g) 
regulations  to  adopt  its  own  regulations 
is  sufficient. 

One  commenter  incorporated  by 
reference  its  comments  on  the  proposed 
section  112(g)  rule,  and  stated  that  the 
proposed  rule  has  technical,  legal,  and 
constitutional  defects  that  disquaUfy  it 
as  a  valid  or  workable  approach  to 
section  112(g)  implementation.  The  EPA 
believes  the  appropriate  forum  for 
pursuing  objections  to  the  legal  validity 
of  Federal  regulations  is  by:  (1) 
Submitting  comments  on  a  proposed 
rulemaking  during  the  pubUc  comment 
period  for  that  particular  rulemaking,  or 
(2)  petitioning  for  review  of  the 
promulgated  rule  in  the  D.C.  Circuit 
Court  of  Appeals.  If  the  commenter  has 
concerns  with  the  final  section  112(g) 
rule,  the  commenter  will  have  the 
opportunity  to  pursue  such  action  once 
the  section  112(g)  rule  is  promulgated. 

Two  commenters  assumed  that  EPA 
would  delegate  the  section  112(g) 
requirements  to  the  State.  The  EPA 
wishes  to  clarify  that  the 
implementation  of  section  112(g)  by  the 
State,  including  case-by-case  MACT 
determinations,  is  a  requirement  for 
approval  of  a  State  title  V  program.  In 
other  words,  approval  of  the  title  V 
operating  permits  program  confers  on 
the  State  responsibiUty  to  implement 


section  112(g).  Since  the  requirement  to 
implement  section  112(g)  Ues  with  the 
State  in  the  first  instance,  there  is  no 
need  for  a  delegation  action  apart  from 
the  title  V  program  approval 
mechanism,  except  where  the  State 
seeks  approval  of  a  "no  less  stringent" 
program  under  40  CFR  part  63  subpart 
E.  The  EPA's  approval  of  Wisconsin's 
program  for  delegation  of  section  112 
standards  as  promulgated  does  not 
affect  this  responsibility  to  implement 
section  112(g). 

5.  Acid  Rain  Commitment 

WDNR  commented  that  there  has 
been  a  delay  in  finalizing  the  State's 
acid  rain  regulations,  and  stated  that 
Wisconsin  will  be  requesting  a  short 
extension  of  its  January  1, 1995 
commitment  date  for  submitting  the 
acid  rain  program  requirements.  On 
December  19, 1994,  EPA  received 
WDNR's  request  to  extend  the  acid  rain 
submittal  requirement  to  May  1,  1995. 
Because  EPA  does  not  expect  this 
extension  to  affect  WDNR's  ability  to 
timely  implement  the  Phase  II  acid  rain 
requirements,  EPA  approves  WDNR's 
request. 

6.  Operational  Flexibility  Provisions 

One  commenter  questioned  EPA's 
authority  to  grant  interim  approval  to  a 
State  that  did  not  include  operational 
flexibility  provisions  for  "new"  and 
"modified"  sources  (as  defined  by 
Wisconsin's  program).  The  Act  provides 
that  EPA  may  grant  interim  approval  to 
a  program  that  substantially  meets  the 
requirements  of  title  V,  but  is  not  fully 
approvable.  The  key  term, 
"substantially  meets",  was  not  expressly 
defined  in  the  statute.  The  part  70 
regulations  further  address  this  issue, 
but  in  fairly  broad  terms,  specifying 
eleven  core  program  elements, 
including  operational  flexibility. 
Further  guidance  was  issued  in  a 
memorandum  on  August  2, 1993 
entitled,  "Interim  Title  V  Program 
Approvals,"  signed  by  John  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards. 

40  CFR  70.4(d)(3)(viii)  provides  that 
the  State  program  must  allow  certain 
changes  to  be  made  without  requiring  a 
permit  revision  if  the  changes  are  not 
title  I  modifications  and  do  not  exceed 
the  emissions  allowable  under  the 
permit,  as  provided  in  40  CFR 
70.4(b)(12).  The  preamble  to  the  part  70 
rulemaking  further  indicates  that 
interim  programs  need  to  include  only 
the  ability  to  generally  implement  this 
section.  See  57  FR  32271. 

Each  of  the  three  approaches  to 
operational  flexibihty  set  forth  in  40 
CFR  70.4(b)(12)  describes  an  approach 


to  implementing  the  language  of  the 
statutory  mandate  for  operational 
flexibility.  As  explained  in  the  August 
2, 1993  memorandum,  EPA  interprets 
the  regulation  and  preamble  to  mean 
that  a  State  program  would  be  eligible 
for  interim  approval  if  it  provides  for 
the  implementation  of  any  one  of  these 
three  approaches  for  providing 
operational  flexibility. 

40  CFR  70.4(b)(12)(i)  provides  for 
section  502(b)(10)  changes.  Wisconsin's 
program  includes  this  provision  for 
"existing"  sources,  but  not  for  "new"  or 
"modified"  sources.  40  CFR 
70.4(b)(12)(ii)  provides  for  an  optional 
SIP  trading  program.  Wisconsin's 
program  does  not  currently  include  this 
provision,  as  no  SIP  trading  program 
exists.  40  CFR  70.4(b){12)(iii)  provides 
for  trading  in  the  permitted  facility  for 
the  purpose  of  complying  with  a 
federally  enforceable  emissions  cap  that 
is  established  in  the  permit  independent 
of  otherwise  applicable  requirements. 
Wisconsin's  program  includes  this 
provision  in  s.NR  407.025(2)(a),  Wis 
Adm.  Code. 

Wisconsin's  program  partially 
includes  the  first  operational  flexibility 
provision,  and  fully  includes  the  third 
provision.  Therefore,  Wisconsin's 
operational  flexibility  provisions 
substantially  meet  the  requirements  of 
part  70,  and  the  program  is  eligible  for 
interim  approval.  However,  EPA  is 
clarifying  in  the  final  interim  approval 
of  Wisconsin's  program  that  the 
operational  flexibility  deficiency  is 
specific  to  the  requirements  of  40  CFR 
70.4(b)(12){i). 

7.  Denial  of  Permit  Renewal 
Applications 

Two  commenters  disagreed  with 
EPA's  proposal  that,  as  a  condition  for 
full  approval,  Wisconsin's  program 
must  provide  the  authority  to  deny  a 
renewal  application  for  a  source  that  is 
not  in  compliance.  The  commenters 
stated  that  part  70  does  not  mandate 
denial  in  such  a  circumstance,  and 
Wisconsin  should  be  able  to  retain  its 
discretion  to  either  approve  or  deny  a 
permit  renewal  application  for  a  source 
that  is  not  in  compliance. 

The  EPA  agrees  with  the  commenters 
that  the  denial  of  a  permit  renewal 
application  for  a  source  that  is  not  in 
compliance  is  a  discretionary  action.  As 
explained  in  the  proposal,  however, 
Wisconsin's  program  is  lacking  the 
underlying  authority  to  deny  a  renewal 
application  for  a  source  that  is  not  in 
compliance.  As  a  condition  for  full 
approval,  Wisconsin's  program  must 
include  the  provision  that  any  permit 
noncompliance  is  grounds  for  denial  of 
a  permit  renewal  application.  This 
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should  not  be  interpreted  to  mean  that 
Wisconsin  has  no  discretion  in 
determining  its  action  on  individual 
permit  renewal  applications  for 
noncomplying  sources. 

8.  Reopenings  for  Cause 

Three  commenters  disagreed  with 
EPA's  proposal  that,  as  a  condition  for 
full  approval,  Wisconsin's  program 
must  be  revised  to  require  permits  to  be 
reopened  for  cause  under  certain 
circumstances.  Some  commenters  noted 
that  the  State  reopening  provisions  are 
structured  differently  than  the  part  70 
reopening  provisions.  The  EPA 
proposed  that  reopening  permits  for 
cause  must  be  mandatory  for  the 
following  State  provisions:  ss.NR 
407.14(1)  (b),  (c),  (d),  and  (h).  Wis.  Adm. 
Code. 

One  commenter  specifically  opposed 
the  mandatory  reof)ening  requirement 
for  s.NR  407.14(l)fb).  which  provides 
for  reopening  to  assure  compliance  with 
applicable  requirements.  This  provision 
is  equivalent  to  40  CFR  70.7(f)(l)(iv), 
which  requires  reopening  if  the 
permitting  authority  determines  that  the 
permit  must  be  revised  to  assxu* 
compUance  with  applicable 
requirements.  Therefore,  s.NR 
407.14(l)(b)  must  be  revised  to  require 
reopenings  to  assure  compliance  with 
applicable  requirements.  In  addition, 
the  same  commenter  referenced  40  CFR 
70.7(f)(l)(i)  requirements  in  the 
discussion  of  the  State's  s.NR 
407.14(l)(b)  requirements.  The  Federal 
provisions  in  (i)  do  not  preclude  the 
requirements  in  (iv). 

"The  second  provision,  s.NR 
407.14(l)(c),  provides  for  reopening 
when  there  is  a  change  in  any 
applicable  requirement,  a  new 
applicable  requirement,  or  an  additional 
applicable  requirement.  This  State 
provision  includes  the  provisions  of  40 
CFR  70.7{f}(l)(i),  which  requires 
reopening  of  a  permit  with  a  remaining 
term  of  3  or  more  years  when  additional 
applicable  requirements  become 
applicable.  This  State  provision  also 
includes  the  provisions  of  40  CFR 
70.7(f){l)(ii),  which  requires  reopening 
when  additional  requirements  become 
applicable  to  an  affected  source  under 
the  acid  rain  program.  Therefore,  s.NR 
407.14(l)(c)  must  be  revised  to  require 
reopenings,  in  accordance  with  the  3 
year  requirement  under  40  CFR 
70.7(f)(l)(i),  or  the  acid  rain 
requirements  under  40  CFR 
70.7(f)(l)(ii),  as  applicable.  The  EPA  is 
clarifying  in  the  final  interim  approval 
of  Wisconsin's  program  that  s.NR 
407.14(l)(c)  must  be  mandatory  only  to 
the  extent  required  by  40  CFR  70.7(f)(1). 


The  third  provision,  s.NR 
407.14(l)(d),  provides  for  reopening 
when  there  is  a  change  in  any 
applicable  emission  limitation,  ambient 
air  quality  standard,  or  ambient  air 
quality  increment  that  requires  either  a 
temporary  or  permanent  reduction  or 
elimination  of  the  permitted  emission. 
One  commenter  specifically  opposed 
the  mandatory  reopening  requirement 
for  this  State  provision,  stating  that  40 
CFR  70.7(0(1)  does  not  establish  any 
requirement  that  a  permit  be  reopened 
in  response  to  a  change  in  an  applicable 
emission  limitation  or  an  air  quality 
increment.  The  EPA  disagrees  with  this 
comment,  as  the  provisions  outlined  in 
s.NR  407.14(l)(d)  include  additional 
applicable  requirements  that  a  source 
may  be  subject  to.  Therefore,  s.NR 
407.14(l)(d)  must  be  revised  to  require 
reopenings,  in  accordance  with  the  3 
year  requirement  under  40  CFR 
70  J(f)(l)(i),  or  the  acid  rain 
requirements  under  40  CFR 
70.7(f)(l)(ii),  as  applicable.  However, 
EPA  is  clarifying  in  the  final  interim 
approval  of  Wisconsin's  program  that 
s.NR  407.14(l)(d)  must  be  mandatory 
only  to  the  extent  required  by  40  CFR 
70.7(f)(1). 

The  fourth  provision,  s.NR 
407.14(l)(h),  provides  for  reopening 
when  a  permit  contains  a  material 
mistake  or  inaccurate  or  unclear 
statements.  Two  commenters 
specifically  opposed  the  mandatory 
reopening  requirement  for  this  State 
provision,  stating  that  the  Wisconsin 
provision  is  broader  than  the 
requirements  of  40  CFR  70.7(f)(l)(iii). 
The  EPA  partially  agrees  with  the 
commenters.  40  CFR  70.7(f)(l)(iii) 
requires  permit  reopening  when  the 
permitting  authority  determines  that  the 
permit  contains  a  material  mistake  or 
that  inaccurate  statements  were  made  in 
establishing  the  emissions  standards  or 
other  terms  or  conditions  of  the  permit. 
The  Wisconsin  provision  is  broader 
because  it  includes  "unclear 
statements"  in  a  permit,  in  addition  to 
material  mistakes  and  inaccurate 
statements.  The  Wisconsin  provision 
also  does  not  limit  the  "inaccurate 
statements"  provision  to  emissions 
standards  or  other  terms  or  conditions 
of  the  permit.  Therefore,  EPA  is 
clarifying  in  the  final  interim  approval 
of  Wisconsin's  program  that  s.NR 
407.14(l)(h)  must  be  mandatory  only  to 
the  extent  required  by  40  CFR  70.7(f)(1). 

One  commenter  also  objected  to  any 
revision  that  would  require  WDNR  to 
mandatorily  reopen  any  operating 
permit  issued  to  a  non-part  70  source. 
The  EPA's  interim  approval  of 
Wisconsin's  title  V  operating  permits 
program  only  applies  to  the  State's  title 


V  program,  and  does  not  require  the 
State  to  revise  its  operating  permits 
program  for  non-part  70  sources. 

9.  Wisconsin  Permitting  Exemptions 

Four  commenters  expressed  concerns 
with  EPA's  proposal  that,  as  a  condition 
for  full  approval,  some  of  Wisconsin's 
[>ermitting  exemptions  must  be  revised 
to  ensure  that  no  part  70  sources  are 
exempted  firom  the  requirement  to 
obtain  an  operating  permit. 

All  four  commenters  stated  that  the 
exemptions  and  associated 
recordkeeping  and  reporting 
requirements  adequately  limit  potential 
to  emit  for  the  exempted  sources.  The 
EPA  disagrees  that  the  exemptions  in 
question  adequately  limit  potential  to 
emit.  As  explained  in  the  proposal, 
these  Wisconsin  permitting  exemptions 
determine  applicability  based  in  part  or 
totally  on  these  sources'  actual 
emissions  or  throughput,  and  the  State's 
recordkeeping  requirements  do  not 
provide  a  federally  enforceable 
mechanism  for  limiting  these  sources' 
potential  emissions  to  the  actual 
emissions  levels  or  throughput 
established  in  the  exemptions.  The 
recordkeeping  provisions  do  not  include 
specific  emissions  accounting 
requirements,  and  therefore  do  not 
ensure  that  the  recordkeeping  will  be 
adequate  to  determine  sources'  actual 
emissions.  In  addition,  the  exemptions 
do  not  provide  for  any  reporting 
requirements.  Finally,  mechanisms  to 
limit  potential  to  emit  must  be  based  on 
production  or  operation  limits;  emission 
rates  do  not  adequately  limit  a  source's 
potential  to  emit. 

WDNR  commented  that,  while  it 
disagrees  with  EPA's  concerns,  WDNR 
commits  to  working  with  EPA  to 
develop  acceptable  and  practical 
mechanisms  to  deal  with  these  source 
categories.  The  EPA  agrees  to  work  with 
WDNR  to  resolve  this  interim  approval 
issue,  and  believes  that  it  is  important 
to  develop  mechanisms  to  avoid 
flooding  the  title  V  program  with 
thousands  of  small  sources  that  will 
never  emit  at  part  70  applicability 
levels. 

One  commenter  specifically  objected 
to  EPA's  concern  with  ss.NR  407.03(1) 
(g)  and  (h).  The  commenter  appears  to 
be  of  the  opinion  that  these  exemptions 
are  based  on  potential  to  emit  because 
both  exemptions  include  sources  that 
"will  emit  not  more  than  1,666  pounds 
of  organic  compounds  per  month".  The 
EPA  disagrees  with  this  interpretation. 
The  Wisconsin  provision  provides  an 
exemption  for  "*  *  *  operations  which 
emit  or  will  emit  not  more  than  1,666 
pounds  of  organic  chemicals  per 
month".  While  this  provision  exempts 


sources  that  "will  emit"  at  this  level,  it 
also  exempts  sources  that  "emit"  at  this 
level.  A  source  that  has  actual  emissions 
of  1,666  pounds  of  organic  chemicals 
per  month  may  have  the  potential  to 
emit  at  greater  amounts,  and  therefore 
may  be  a  part  70  source.  In  addition,  the 
commenter  noted  that  these  Wisconsin 
exemptions  are  based  on  emissions 
measured  prior  to  entering  any  emission 
control  devices,  while  the  determination 
of  a  source's  potential  to  emit  may  be 
calculated  by  including  air  pollution 
control  devices  (if  enforceable  by  the 
Administrator).  Regardless  of  this 
distinction,  EPA  does  not  believe  that 
the  exemptions  are  based  on  potential  to 
emit. 

One  commenter  requested  that  the 
exemption  in  ss.NR  407.03(l)(t)  be 
maintained  to  the  extent  possible.  This 
provision  provides  an  exemption  for  a 
combination  of  specified  activities.  The 
exemption  is  structiued  differently  than 
the  other  exemptions  for  which  EPA  is 
granting  interim  approval,  as  it  does  not 
attempt  to  limit  sources'  potential  to 
emit.  Instead,  this  exemption  allows 
combinations  of  activities  to  be  grouped 
together,  and  certain  combinations 
could  result  in  emissions  that  would 
exempt  part  70  sources  from  the  permit 
program.  Therefore,  Wisconsin  must 
revise  this  exemption  to  ensure  that  no 
part  70  sources  are  exempted.  The  State 
will  need  to  determine  to  what  extent 
^  this  exemption  can  be  retained  and  still 
ensure  that  no  part  70  sources  are 
eligible  for  the  exemption. 

10.  Source  Category  Limited  Interim 
Approval 

Two  commenters  were  supportive  of 
EPA's  proposed  source  category  limited 
(SCL)  interim  approval;  however,  they 
were  concerned  that  the  State's  ciurent 
determination  that  it  will  not  need 
additional  time  to  issue  initial  permits 
would  require  those  source  categories  to 
submit  permit  applications  before  the 
State  has  fully  developed  the  program' 
requirements  for  these  sources.  The  EPA 
proposed  SCL  interim  approval  for 
Wisconsin  for  two  separate 
circumstances:  for  new  and  modified 
sources  that  are  not  in  compliance,  and 
for  sources  belonging  to  the  source 
categories  covered  by  the  permitting 
exemptions  in  ss.NR  407.03(1)  (d),  {g). 
(h),  (o),  (s),  (sm),  and  (t). 

The  deficiency  in  Wisconsin's 
program  with  respect  to  new  and 
modified  sources  that  are  not  in 
compliance  relates  to  the  lack  of  State 
authority  to  issue  permits  to  such 
sources.  However,  the  State  program 
does  require  these  sources  to  submit 
permit  applications  in  accordance  with 
the  State  application  schedule. 
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Therefore,  these  sources  are  already 
covered  by  the  State  program,  and  are 
currently  required  to  submit 
applications. 

The  deficiency  in  Wisconsin's 
program  with  respect  to  the  permitting 
exemptions  relates  to  the  lack  of  State 
authority  to  require  permits  for  certain 
part  70  sources.  Therefore,  the  State 
may  currently  exempt  some  part  70 
sources.  Interim  approval  requires  the 
State  to  correct  this  deficiency  and 
submit  a  corrected  program  to  EPA 
within  18  months  after  the  effective  date 
of  the  interim  approval.  Once  the  State 
corrects  the  deficiency,  any  part  70 
sources  which  had  been  exempt  will  be 
required  to  obtain  an  operating  permit 
in  accordance  with  the  requirements  of 
the  State  program. 

As  stated  in  the  proposal,  Wisconsin 
has  not  requested  additional  time  for 
issuing  initial  operating  permits  because 
the  State  intends  to  fix  the  SCL  interim 
approval  deficiencies  in  time  to  permit 
all  sources  within  the  3  year  phase-in 
period.  In  addition,  previously 
exempted  part  70  sources  (if  any  exist) 
will  be  required  to  submit  applications 
within  one  year  of  the  interim  approval 
effective  date.  If  Wisconsin  determines 
that  it  cannot  meet  these 
implementation  requirements,  SCL 
interim  approval  does  provide  that  the 
completion  of  the  initial  permitting  of 
the  SCL  sources  could  occur  as  late  as 
5  years  after  the  granting  of  SCL  interim 
approval  (the  3  year  phase  in  period 
plus  the  2  year  interim  approval).  To 
obtain  this  extension,  Wisconsin  would 
have  to  submit  a  request  to  EPA  that 
includes  compelling  reasons  why  the 
additional  time  is  needed.  For 
additional  discussion  of  this  issue, 
including  the  specific  requirements  for 
a  state's  extension  request,  refer  to  the 
August  2, 1993  memorandum  entitled, 
"Interim  Title  V  Program  Approvals," 
signed  by  John  Seitz,  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards. 

11.  Proposed  Part  70  Rules 

One  commenter  submitted  comments 
it  had  previously  filed  on  the  proposed 
part  70  rule,  and  stated  that  it  objected 
to  interim  approval  of  Wisconsin's 
operating  permits  program  for  the  same 
reasons  it  had  objected  to  the  part  70 
rule  itself.  The  EPA  believes  the 
appropriate  forum  for  pursuing 
objections  to  the  legal  validity  of  the 
part  70  rule  is  through  a  petition  for 
review  of  the  rule  brought  in  the  D.C. 
Circuit  Court  of  Appeals.  The  EPA  notes 
that  this  commenter  has  filed  such  a 
petition.  However,  unless  and  until  the 
part  70  rule  is  revised,  EPA  must 


evaluate  programs  according  to  the  rule 
that  is  in  effect. 

12.  Particulate  Matter  (PM)  Issues 

One  commenter  raised  several  issues 
regarding  PM  that  were  not  relevant  to 
EPA's  proposed  interim  approval  of 
Wisconsin's  operating  p>ermits  program. 
Therefore,  EPA  is  not  addressing  these 
comments  in  the  final  action  on 
Wisconsin's  program. 

B.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of 
Wisconsin  on  January  27, 1994.  The 
scope  of  Wisconsin's  part  70  program 
approved  in  this  notice  applies  to  all 
part  70  sources  within  Wisconsin, 
except  for  tribal  lands  in  the  manner 
described  previously  in  this  notice.  The 
State  must  make  the  following  changes 
to  receive  full  approval: 

1.  Revise  Wisconsin's  operating 
permit  program  regulations  to  provide 
for  criminal  fines  against  any  person 
who  knowingly  makes  any  false 
material  statement,  representation,  or 
certification  in  a -permit  application. 
This  provision  is  required  by  40  CFR 
70.11(a){3)(iii). 

2.  Revise  the  following  legislation  and 
regulations  to  provide  an  application 
shield  for  "new"  and  "modified 
sources''  (as  defined  by  ss.l44.30(20s) 
and  (20e),  Wis.  Stats.):  s.l44.391(l)(b), 
Wis.  Stats.;  s.l44. 3925(7),  Wis.  Stats.; 
s.NR  407.06(2),  Wis.  Adm.  Code;  and 
s.NR  407.08,  Wis.  Adm.  Code. 
Wisconsin's  program  does  provide  an 
application  shield  for  "existing  sources" 
(as  defined  by  s.l44.30(13).  40  CFR 
70.7(b)  requires  that  the  application 
shield  must  apply  to  all  part  70  sources 
which  meet  the  application  shield 
requirements. 

3.  Revise  the  following  legislation  and 
regulation  to  provide  for  operational 
flexibility,  as  required  by  40  CFR 
70.4(b)(12)(i),  for  "new"  and  "modified 
sources"  (as  defined  by  ss.l44.30(20s) 
and  (20e),  Wis.  Stats.):  s.l44.391(4m). 
Wis.  Stats.;  and  s.NR  407.025,  Wis. 
Adm.  Code.  Wisconsin's  program  does 
include  this  requirement  for  "existing 
sources"  (as  defined  by  s.l44. 30(13)).  40 
CFR  70.4(b)(12)(i)  is  required  to  apply  to 
all  part  70  sources. 

4i  Revise  the  appropriate  legislation 
and  regulations  to  provide  the  authority 
to  deny  a  renewal  application  for  a 
source  that  is  not  in  compliance.  40  CFR 
70.6(a)(6)(i)  requires  that  any  permit 
noncompliance  is  grounds  for  denial  of 
a  permit  renewal  application.  Section 
NR  407.09(l)(f)l.,  Wis.  Adm.  Code, 
states  that  the  authority  to  deny  a  permit 
renewal  application  for  noncompliance 
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is  contingent  upon  the  requirements  in 
8.144.3925(6),  Wis.  Stats.,  which  do  not 
currently  provide  for  a  denial  in  such  a 
circumstance.  Appendix  P  of 
Wisconsin's  operating  permits  program 
submittal  includes  draft  statutory 
revisions  that  are  intended  to  fix  this 
deficiency.  The  draft  revisions  propose 
to  add  this  authority  to  s.l44.396(3)(c). 
Wis.  Stats.  Regardless  of  the  statutory 
placement  of  this  authority,  s.NR 
407.09{l)(f)l..  Wis.  Adm.  Code,  must  be 
revised  if  necessary  to  reference  the 
correct  statutory  authority. 

5.  Revise  ss.NR  407.14(l)(b),  (c),  (d). 
and  (h).  Wis.  Adm.  Code,  to  provide  that 
if  the  conditions  specified  in  these 
provisions  are  met,  and  the  conditions 
meet  the  requirements  of  40  CFR 
70.7(f)(1),  WDNR  is  required  to  reopen 

a  permit  for  cause.  Under  the  State's 
current  provisions,  reopening  a  permit 
under  these  circumstances  is 
discretionary.  40  CFR  70.7(f)(1) 
establishes  the  conditions  under  which 
reopening  a  permit  for  cause  is 
mandatory. 

6.  Revise  s.NR  407.05.  Wis.  Adm. 
Code,  to  include  the  duty  to  supplement 
or  correct  application  provisions,  as 
required  under  40  CFR  70.5(b). 

7.  Revise  s.l44.3935(l)(a).  Wis.  Stats., 
to  provide  WDNR  the  authority  to  issue 
operating  permits  to  "new"  and 
"modified"  part  70  sources  (as  defined 
by  ss.l44.30(20s)  and  (20e),  Wis.  Stats.) 
that  are  not  in  compliance.  40  CFR 
70.3(a)  requires  that  the  permitting 
agency  must  have  authority  to  issue 
permits  to  all  part  70  sources. 

Revise  s.NR  407.05(4)(h)2.c.,  Wis. 
Adm.  Code,  to  provide  that  compliance 
plan  application  requirements  for 
noncomplying  new  and  modified 
sources  include  a  narrative  description 
of  how  the  sources  will  achieve 
compliance.  40  CFR  70.5(c)(8)(ii)(C) 
requires  this  compliance  plan 
application  requirement  for  all  part  70 
sources  that  are  not  in  compliance. 

Revise  s.NR  407.05(4)(h)3.c.,  Wis. 
Adm.  Code,  to  provide  for  schedule  of 
compliance  application  requirements 
for  noncomplying  new  and  modified 
sources.  40  CFR  70.5(c)(8)(iii)(C) 
requires  schedules  of  compliance  in  all 
noncomplying  part  70  source 
applications. 

Revise  s.NR  407.05(4)(h)4..  Wis.  Adm. 
Code,  to  provide  for  progress  report 
application  requirements  for 
noncomplying  new  and  modified 
sources.  40  CFR  70.5(c)(8)(iv)  requires 
progress  report  schedules  in  all 
noncomplying  part  70  source 
applications. 

Revise  s.NR  407.09(4)(b),  Wis.  Adm. 
Code,  to  provide  for  schedule  of 
compliance  and  progress  report 


requirements  in  permits  issued  to 
noncomplying  new  and  modified 
sources.  40  CFR  70.6(c)  (3)  and  (4) 
require  schedule  of  compliance  and 
progress  report  requirements  in  all  part 
70  permits  that  are  issued  to 
noncomplying  sources. 

8.  Revise  ss.NR  407.03(1)  (d),  (g),  (h), 
(o),  (s),  (sm),  and  (t).  Wis.  Adm.  Code, 
to  ensure  that  no  part  70  sources  are 
exempted  from  the  requirement  to 
obtain  an  operating  permit,  as  provided 
under  40  CFR  70.3.  Section  NR 
407.03(l)(t)  potentially  exempts  certain 
part  70  sources,  and  ss.NR  407.03(1)  (d), 
(g),  (h),  (o),  (s),  and  (sm)  do  not  provide 
for  adequate  procedures  to  limit  these 
sources'  potential  to  emit.  The  40  CFR 
70.2  definition  of  "major  source" 
considers  the  potential  to  emit  of  a 
source  in  determining  major  source 
status.  The  Wisconsin  permitting 
exemptions  listed  above  determine 
applicability  based  in  part  or  totally  on 
these  sources'  actual  emissions  or 
throughput,  and  the  provisions  in  s.NR 
407.03(4)  do  not  provide  a  federa'ly 
enforceable  mechanism  for  limiting 
these  sources'  potential  emissions  to  the 
actual  emissions  levels  or  throughput 
established  in  the  exemptions. 

To  be  eligible  for  interim  approval,  40 
CFR  70.4(d)(3)(ii)  requires  that  a 
program  provide  for  adequate  authority 
to  issue  permits  containing  all 
applicable  requirements  to  all  title  V 
sources.  Due  to  the  deficiencies  outlined 
in  7.  and  8.  above,  EPA  is  granting 
source  category  limited  interim 
approval  to  Wisconsin's  operating 
permit  program.  See  57  FR  32270  (July 
21.  1992).  Therefore,  EPA  is  not 
including  "new"  and  "modified"  part 
70  sources  that  are  not  in  compliance 
(as  defined  by  Wisconsin's  operating 
permits  program),  and  part  70  sources 
covered  by  Chapter  NR  407.03(1)  (d). 
(g),  (h),  (o),  (s),  (sm).  and  (t)  as  part  of 
the  interim  approval  of  Wisconsin's 
program.  The  exclusion  of  these  source 
categories  from  approval,  however,  does 
not  affect  Wisconsin's  obligation  to  fix 
these  deficiencies  in  order  to  be  eligible 
for  full  approval. 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  April  7, 1997. 
During  this  interim  approval  period. 
Wisconsin  is  protected  from  sanctions, 
and  EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
operating  permits  program  for  the  State. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70.  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 


for  processing  the  initial  permit 
applications. 

If  the  State  of  Wisconsin  fails  to 
submit  a  complete  corrective  program 
for  full  approval  by  October  7,  1996. 
EPA  will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  State  of . 
Wisconsin  then  fails  to  submit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period.  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act,  which  will  remain  in 
effect  until  EPA  determines  that 
Wisconsin  has  corrected  the  deficiency 
by  submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  faith  on  the  part  of 
the  State  of  Wisconsin,  both  sanctions 
under  section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that 
Wisconsin  has  come  into  compliance.  In 
any  case,  if,  6  months  after  application 
of  the  first  sanction,  Wisconsin  still  has 
not  submitted  a  corrective  program  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 

If  EPA  disapproves  the  State  of 
Wisconsin's  complete  corrective 
program,  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctions  on 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  prior  to 
that  date  Wisconsin  has  submitted  a 
revised  program  and  EPA  has 
determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Wisconsin,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
the  State  has  come  into  compliance.  In 
all  cases,  if,  6  months  after  EPA  applies 
the  first  sanction,  Wisconsin  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  Wisconsin's  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15. 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the  State  of 
Wisconsin  upon  expiration  of  interim 
approval. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 


112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 
The  EPA  is  also  promulgating 
approval  of  Wisconsin's  preconstruction 
permitting  program  found  in  Chapters 
406  and  408,  Wis.  Adm.  Code,  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  to  the  extent  necessary  during  the 
transition  period  between  promulgation 
of  the  Federal  section  112(g)  rule  and 
adoption  of  any  necessary  State  rules  to 
implement  EPA's  section  112(g) 
regulations.  However,  since  the 
approval  is  for  the  single  purpose  of 
providing  a  mechanism  to  implement 
section  112(g)  during  the  transition 
period,  the  approval  itself  will  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  soiux:es  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 
Although  section  112(1)  generally 
provides  authority  for  approval  of  State 
air  programs  to  implement  section 
112(g),  title  V  and  section  112(g) 
provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act,  for  example, 
section  110.  The  duration  of  this 
approval  is  limited  to  18  months 
following  promulgation  by  EPA  of 
section  112(g)  regulations,  to  provide 
Wisconsin  adequate  time  for  the  State  to 
adopt  regulations  consistent  with  the 
Federal  requirements. 

ni.  Administrative  Requirements 

A.  Official  File 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  public 
comments  on  the  proposal  received  and 
reviewed  by  EPA,  are  maintained  in  the 
official  file  at  the  EPA  Regional  Office. 
The  file  is  an  organized  and  complete 
record  of  all  the  information  submitted 


to.  or  otherwise  considered  by.  EPA  in 
the  development  of  this  final  interim 
approval.  The  official  file  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  February  23. 1995. 
Robert  Springer, 

Acting  Regional  Administrator. 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Wisconsin  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Wisconsin 

(a)  Dep>artinent  of  Natural  Resources: 
submitted  on  January  27, 1994;  interim 
approval  effective  on  April  5, 1995;  interim 
approval  expires  April  7, 1997. 

(b)  Reserved 

*         •         •         •         • 

[FR  Doc.  95-5403  Filed  3-3-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32,  36  and  65 
[CC  Docket  No.  9^-60;  FCC  95-56] 

Accounting  and  Rate  Treatment  of 
Allowance  for  Funds  Used  During 
Construction  ("AFUDC")and 
Telephone  Plant  Under  Construction 
{"TPUC") 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  report  and  order  to  amend  its  rules 
regarding  the  accounting  and 
ratemaking  treatment  for  TPUC  and 
interest  costs  incurred  to  finance 
construction  projects.  This  action  is  to 
make  FCC  rules  consistent  with 
generally  accepted  accounting 
principles  and  as  fair  and  reasonable  as 
possible  for  ratemaking  purposes. 
EFFECTIVE  DATE:  September  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kim  Yee.  Common  Carrier  Bureau. 
Accounting  and  Audits  Division,  (202) 
418-0810. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  93-50, 
adopted  February  13, 1995  and  released 
February  28.  1995.  The  complete  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  at  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037,  or 
call  (202)  857-3800. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  amends  Part 
32,  Uniform  Systems  of  Accounts,  and 
65,  Interstate  Rate  of  Return  Prescription 
Procedures  and  Methodologies,  with 
respect  to  the  proper  accounting  and 
ratemaking  treatment  for  telephone 
plant  under  construction  and  allowance 
for  funds  used  during  construction. 

2.  Specifically,  this  Report  and  Order 
amended  Part  32  to  require  carriers  to 
capitalize  AFUDC  for  both  short-term 
and  long-term  TPUC  using  a 
capitalization  rate  based  on  the  carrier's 
average  cost  of  debt.  It  amended  Part  65 
to  include  the  interstate  portion  of  the 
TPUC  balances  in  the  interstate  rate 
base  and  to  require  carriers  to  reduce 
their  interstate  revenue  requirement  by 
the  amount  of  AFUDC  capitahzed  in  the 
current  year. 
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3.  This  Report  and  Order  eliminates 
Account  2004,  Telecommunication 
Plant  Under  Construction-long  term.  All 
plant  under  construction  will  be  record 
in  Account  2003.  The  distinction 
between  long-term  and  short-term 
construction  is  eliminated. 

4.  The  Report  and  Order  will  be 
effective  six  months  after  it  is  published 
in  the  Federal  Register. 

Rule  Changes 

5.  Accordingly,  it  is  ordered  that, 
pursuant  to  Section  1.  4(i),  201-205, 
219,  and  220  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i).  201-205,  219,  and  220,  parts  32, 
36,  and  65  of  our  Rules,  47  CFR  parts 
32,  36,  and  65  are  amended,  as  set  forth 
below. 

6.  It  is  further  ordered  that,  pursuant 
to  Section  220(g)  of  the  Communication 
Act  of  1934,  as  amended,  47  U.S.C. 
220(g)  and  Section  1.427(c)  of  the 
Commission's  Rules,  47  CFR  1.427(c), 
the  amendments  to  parts  32,  36,  and  65 
of  the  Commission's  Rules,  47  C.F.R. 
parts  32,  36,  and  65  as  set  forth  below, 
shall  be  effective  September  6, 1995. 

List  of  Subjects 

47  CFR  Part  32 

Uniform  system  of  accounts. 

47  CFR  Part  36 

Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
System  of  Accounts. 

47  CFR  Part  65 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 
Federal  Communication  Commission. 

William  F.  Caton, 

Acting  Secretary. 

Parts  32,  36  and  65  of  Title  47  of  the 
CFR  are  amended  as  follows: 

PAFTT  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Sees.  4(i),  4(j)  and  220  as 
amended;  47  U.S.C.  sees.  154(i),  154(j)  and 
220  unless  otherwise  noted. 

2.  Paragraph  32.2000(c)(2){x)  is 
revised  to  read  as  follows: 

§  32.2000    Instructions  for 
telecommunications  plant  accounts. 

«         *        *        *        * 

(c)*  *  * 

(2)  *    *   * 

(x)  Allowance  for  funds  used  during 
construction  ("AFUDC")  provides  for 
the  cost  of  financing  the  construction  of 


telecommunications  plant.  AFUDC  shall 
be  charged  to  Account  2003, 
Telecommunications  Plant  Under 
Construction,  and  credited  to  Account 
7340.  The  rate  for  calculating  AFUDC 
shall  be  determined  as  follows:  If 
financing  plans  associate  a  specific  new 
borrowing  with  an  asset,  the  rate  on  that 
borrowing  may  be  used  for  the  asset;  if 
no  specific  new  borrowing  is  associated 
with  an  asset  or  if  the  average 
accumulated  expenditures  for  the  asset 
exceed  the  amounts  of  specific  new 
borrowing  associated  with  it,  the 
capitalization  rate  to  be  applied  to  such 
excess  shall  be  weighted  average  of  the 
rates  applicable  to  other  borrowing  of 
the  enterprise.  The  amount  of  interest 
cost  capitalized  in  an  accounting  period 
shall  not  exceed  the  total  amount  of 
interest  cost  incurred  by  the  company  in 
that  period. 
***** 

3.  Section  32.2003  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  32.2003    Telecommunications  plant  under 
construction. 

(a)  This  account  shall  include  the 
original  cost  of  con.struction  projects. 
(Note  also  §  32.2000(c).) 

***** 

(c)  If  a  construction  project  has  been 
suspended  for  six  months  or  more,  the 
cost  of  the  project  included  in  this 
account  shall  be  transferred  to  Account 
2006,  Nonoperating  Plant,  without 
further  direction  or  approval  of  this 
Commission.  If  a  project  is  abandoned, 
the  cost  included  in  this  account  shall 
be  charged  to  Account  7370,  Special 
Charges. 


§32.2004    [Removed] 

4.  Section  32.2004  is  removed. 

5.  Section  32.7340  is  revised  in  its 
entirety  to  read  as  follows: 

§  32.7340    Allowance  for  funds  used  during 
construction. 

This  account  shall  be  credited  with 
amounts  charged  to  the 
telecommunications  plant  under 
construction  account.  (See 
§32.2000(c)(2)(x).) 

PART  36— JURISDICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  Sees.  151, 154  (i)  and 
(j),  205,  221(c),  403  and  410. 

2.  Section  36.101  is  revised  to  read  as 
follows: 

§36.101    Section  arrangement 

(a)  This  subpart  is  arranged  in 
sections  as  follows: 

General 

Telecommunications  Plant  in  Service — 

Account  2001—36.101  and  36.102. 
General  Support  Facilities — Account  2110 — 

36.111  and  36.112. 
Central  Office  Equipment — Accounts  2210, 

2220,  2230—36.121  thru  36.126. 
Information  Origination/Termination 

Equipment — ^Account  2310 — 36.141  and 

36.142. 
Cable  and  Wire  Facilities — ^Account  2410 — 

36.151  thru  36.157. 
Amortization  Assets — Accounts  2680  and 

2690—36.161  and  36.162. 
Telecoimnunications  Plant — Other  Accounts 

2002  thru  2005—36.171. 
Rural  Telephone  Bank  Stock— 36.172. 
Material  and  Supplies — Accounts  1220,  and 

Cash  Working  Capital— 36.181  and  36.182. 
Equal  Access  Equipment — 36.191. 

3.  Section  36.171  is  revised  to  read  as 
follows: 

§  36.171    Property  held  for  future 
telecommunications  use — Account  2<X)2; 
Telecommunications  plant  under 
construction — Account  2003;  and 
Telecommunications  plant  adjustment- 
Account  2005. 

The  amounts  carried  in  Accounts 
2002,  2003,  and  2005  are  apportioned 
among  the  operations  on  the  basis  of  the 
apportionment  of  Account  2001, 
Telecommunications  Plant  in  Service. 

4.  Section  36.222(c)  is  revised  to  read 
as  follows: 

§  36.222    Nonoperating  income  and 
expenses— Account  7300. 

***** 

(c)  The  portion  reflecting  allowance 
for  funds  used  during  construction  is 
apportioned  on  the  basis  of  the  cost  of 
Telecommunications  Plant  Under 
Construction — Account  2003.  The 
portion  reflecting  costs  for  social  and 
community  welfare  contributions  and 
fees  is  apportioned  on  the  basis  of  the 
apportionment  of  corporate  operations 
expenses. 

PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202.  203,  205,  218, 
403,  48  Stat.,  1066, 1072,  1077, 1094,  as 
amended,  47  U.S.C.  154,  201,  202,  203,  205, 
218,403. 

2.  Section  65.450(d)  is  revised  to  read 
as  follows: 


§65.450    Net  income. 

***** 

(d)  Except  for  the  allowance  for  funds 
used  during  construction,  reasonable 
charitable  deductions  and  interest 
related  to  customer  deposits,  the 
amounts  recorded  as  nonoperating 
income  and  expenses  and  taxes 
(Accounts  7300-7450)  and  interest  and 
related  items  (Accounts  7500-7540)  and 
extraordinary  items  (Accounts  7600- 
7640)  shall  not  be  included  unless  this 
Commission  specifically  determines 
that  particular  items  recorded  in  those 
accounts  shall  be  included. 

3.  Section  65.820(a)  is  revised  to  read 
as  follows: 

§65.820    Included  items. 

(a)  Telecommunications  Plant.  The 
interstate  portion  of  all  assets 
summarized  in  Account  2001 
(Telecommunications  Plant  in  Service) 
and  Account  2002  (Property  Held  for 
Future  Use),  net  of  accumulated 
depreciation  and  amortization,  and 
Account  2003  (Telecommunications 
Plant  Under  Construction),  and.  to  the 
extent  such  inclusions  are  allowed  by 
this  Commission,  Account  2005 
(Telecommunications  Plant 
Adjustment),  net  of  accumulated 
amortization.  Any  interest  cost  for  funds 
used  during  construction  capitalized  on 
assets  recorded  in  these  accounts  shall 
be  computed  in  accordance  with  the 
procedures  in  §  32.2000(c)(2)(x)  of  this 
chapter. 

[FR  Do:.  95-5187  Filed  3-3-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  HM-207D;  AmdL  No.  107-33] 

RIN  2137-AC60 

Hazardous  Materials  Regulations; 
Penalty  Guidelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTloA:  Final  rule. 

SUMIMARY:  In  this  final  rule,  RSPA  is 
publishing  its  hazardous  material 
transportation  enforcement  civil  penalty 
guidelines.  This  action  provides  the 
regulated  community  and  the  general 
public  with  guidance  as  to  the  factors 
RSPA  considers  in  its  hazmat  penalty 
assessment  process. 
EFFECTIVE  DATE:  This  rule  is  effective 
April  7, 1995. 


FOf)  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Cormell,  Jr.,  Office  of  Hazardous 
Materials  Enforcement,  (202)  366-4700; 
or  Edward  H.  Bonekemper,  UI,  Office  of 
Chief  Counsel,  (202)  366-^400, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  response  to  a  request  contained  in 
Senate  Report  103-150  that 
accompanied  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1994,  RSPA  is 
publishing  its  hazardous  material 
transportation  (hazmat)  enforcement 
civil  penalty  guidelines  as  an  appendix 
to  its  regulations.  This  action  will 
provide  the  regulated  community  and 
the  general  public  with  information 
concerning  how  RSPA  generally  begins 
its  hazmat  penalty  assessment  process 
and  tj'pes  of  information  that 
respondents  in  enforcement  cases 
should  provide  to  justify  reduction  of 
proposed  penalties. 

RSPA  enforcement  personnel  and 
attorneys  use  these  guidelines  as  a 
partial  means  of  determining  a  baseline 
civil  penalty  for  selected  violations  of 
the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  Parts  171-180),  or  the 
Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101  et  seq.  (formerly  the 
Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  et  seq.]. 

Because  these  guidelines  are  non- 
binding  and  are  periodically  updated, 
they  are  being  published  as  an 
informational  appendix  to  the 
enforcement  regulations.  Subpart  D  of 
Part  107  in  Title  49  of  the  Code  of 
Federal  Regulations  (CFR).  They  are 
being  published  without  public  notice 
or  comment  because  they  are  merely 
informational,  are  not  finally 
determinative  of  any  issues  or  rights, 
and  do  not  have  the  force  of  law. 
Because  these  guidelines  are  merely  a 
general  statement  of  agency  policy  and 
practice  and  because  they  impose  no 
requirements,  no  notice  of  proposed 
rulemaking  is  necessary. 

This  rule  publishes  the  guidelines  as 
they  existed  en  January  18, 1995.  In  any 
particular  case,  the  Office  of  Hazardous 
Materials  Enforcement  will  use  the 
version  of  the  guidelines  in  effect  at  the 
time  of  its  referral  of  a  matter  to  the 
Office  of  the  Chief  Counsel  for  possible 
issuance  of  a  notice  of  probable 
violation  (NOPV).  However,  since  the 
guidelines  are  not  legally  binding,  later 
changes  in  the  guidelines  may  be 


considered  in  a  particular  case  before  a 
final  order  is  issued. 

On  November  16, 1990,  Congress 
amended  the  HMTA  by  passing  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA; 
Public  Law  101-615);  in  HMTUSA, 
Congress  increased  the  maximum 
penalties  for  HMTA  and  HMR  violations 
from  $10,000  to  $25,000  per  violation 
per  day.  The  guidelines  reflect  the 
culmination  of  a  five-year  program 
imder  which  RSPA  increased  the 
baseline  penalty  for  most  violations  by 
20  percent  per  year  (on  November  16  of 
each  year  between  1990  and  1994)  to 
effect  Congress'  1990  increase  of  the 
maximum  penalty  for  hazmat  violations. 

These  guidelines  are  a  prehminary 
assessment  tool  used  by  RSPA 
personnel,  and  they  create  no  rights  in 
any  party.  They  contain  baseline 
amounts  or  ranges  for  violations  that 
fi^quently  have  been  cited  in  RSPA 
hazmat  NOPVs.  When  a  violation  not 
described  in  the  guidelines  is 
encountered,  it  sometimes  is  possible  to 
determine  a  baseline  penalty  by  analogy 
to  a  similar  violation  in  the  guidelines. 

Even  when  the  guidelines  are 
applicable  to  a  violation,  the  use  of  the 
guidelines  is  only  a  starting  point.  They 
promote  consistency  and  generally  are 
used  to  provide  some  standard  for 
imposing  similar  penalties  in  similar 
cases.  However,  no  two  cases  are 
identical,  and  ritualistic  use  of  the 
guidelines  would  produce  arbitrary 
results  and,  most  significantly,  would 
ignocp  the  statutory  mandate  to  consider 
several  specific  assessment  criteria. 
Therefore,  regardless  of  whether  the 
guidelines  are  used  to  determine  a 
baseline  amount  for  a  violation,  RSPA 
enforcement  and  legal  personnel  must 
apply  the  statutory  assessment  criteria 
to  all  relevant  information  in  the  record 
concerning  any  alleged  violation  and 
the  apparent  violator.  These  criteria  are 
in  49  U.S.C.  5123  and  49  CFR  107.331. 

The  criteria  that  RSPA  applies  are  the 
nature,  extent,  circumstances,  and 
gravity  of  each  violation;  the  degree  of 
the  violator's  culpability;  the  violator's 
history  of  prior  violations  (if  any);  the 
violator's  ability  to  pay;  any  effect  of  the 
penalty  on  the  violator's  ability  to 
continue  to  do  business,  and  other 
matters  that  justice  requires.  The 
baseline  amount  or  range  is  an  initial 
reflection  of  the  nature,  extent, 
circumstances,  and  gravity  of  the 
violation  as  compared  with  other  types 
of  violations.  This  amount  then  may  be 
modified  on  the  basis  of  case-specific 
information  on  nature,  extent, 
circumstances,  and  gravity,  as  well  as 
information  with  respect  to  the  other 
enumerated  factors. 
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Corrective  action  taken  by  a  violator 
to  prevent  a  recurrence  of  similar 
violations  is  a  major  consideration 
under  "other  matters  that  justice 
requires."  Application  of  the  statutory 
assessment  criteria  may  increase  or 
decrease  the  baseline  penalty  amoimt  or 
range.  The  two  economic  criteria, 
however,  are  only  used  to  decrease 
penalties  and  are  not  used  to  increase 
penalties.  Conversely,  a  violator's 
history  of  prior  violations  is  used  only 
to  increase  a  penalty. 

As  discussed  more  fully  below,  the 
guidelines  are  not  binding  on  RSPA  or 
Department  of  Transportation 
personnel.  Enforcement  personnel  and 
staff  attorneys  generally  use  the 
guidelines  as  a  starting  point  for  penalty 
assessment.  However,  they,  the  Chief 
Counsel,  administrative  law  judges 
(ALJs),  and  the  RSPA  Administrator 
may  deviate  from  the  guidelines  where 
appropriate,  and  are  legally  bound  only 
by  the  statutory  assessment  criteria. 

RSPA  is  aware  of  a  recent  decision  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  ruling 
that  a  Federal  Communications 
Commission  (FCC)  civil  penalty 
schedule  used  in  its  forfeiture 
proceedings  may  not  be  published  as  a 
policy  statement,  but  must  be  issued  as 
a  rule  in  accordance  with  the  public 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (b),  (c).  United  States  Telephone 
Ass'n  v.  FCC,  28  F.3d  1232  p.C.  Cir. 
1994).  RSPA  has  reviewed  the  Court's 
decision,  as  well  as  the  FCC  schedule 
and  procedures  that  were  the  subject  of 
the  ruling,  and  believes  that  the  ruling 
is  not  applicable  to  the  RSPA 
guidehnes. 

A  respondent  has  no  right  to  be  heard 
in  an  FCC  forfeiture  proceeding  other 
than  by  the  FCC  Bureau  that  initiates 
the  forfeiture  action.  The  Bureau  begins 
a  proceeding  by  issuing  a  forfeiture 
order.  47  CFR  1.80(f).  The  respondent  is 
permitted  a  written  reply,  and  the 
Bureau  issues  a  final  administrative 
determination.  Id.  A  hearing  before  an 
ALJ  may  be  held,  but  solely  at  the 
Bureau's  discretion.  47  CFR  1.80(g);  the 
regulations  themselves  state  that 
normally  the  matter  will  be  heard  by  an 
ALJ  only  when  it  arises  in  conjunction 
with  other  proceedings  for  which  a 
formal  hearing  is  required,  id.  When  a 
hearing  is  held,  the  decision  of  the  ALJ 
is  subject  to  Bureau  review  and 
approval.  47  CFR  1.273, 1.282.  The  FCC 
schedule  governs  the  Bureau's  penalty 
determination,  whether  following  a 
respondent's  %vritten  reply  or  in 
reviewing  an  ALJ  decision.  Thus,  a 
respondent,  even  where  it  fully 
exercised  its  procedural  rights,  would 


be  assessed  a  penalty  determined 
according  to  a  methodology  that  it  had 
no  opportunity  to  contest.  It  is  firmly 
established  that  a  standard  must  be 
issued  as  a  rule  if  it  is  "finally 
determinative"  of  a  respondent's 
obligations.  E.g.,  Brock  v.  Cathedral 
Bluffs  Shale  Oil  Co.,  796  F.2d  533,  537 
(D.C.  Cir.  1986). 

In  contrast,  the  RSPA  guidelines  are 
used  by  the  RSPA  Office  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (OHMS),  at  a  staff,  level 
to  assist  in  developing  recommended 
proposed  penalties  in  enforcement 
cases.  On  receiving  an  NOPV  setting 
forth  the  penalty,  a  respondent  may 
demand  a  formal  hearing  before  an  ALJ. 
49  CFR  107.319.  The  OHMS  and  RSPA's 
Office  of  Chief  Counsel  will  employ  the 
guidelines  to  determine  the  penalty  for 
which  it  will  argue  before  the  ALJ; 
nonetheless,  the  ALJ  is  not  bound  by  the 
guidelines,  and  retains  his  or  her 
essential  discretion. 

An  ALJ  decision  that  is  not  appealed 
is  a  final  administrative  action.  49  CFR 
107.323.  A  decision  that  is  appealed  is 
reviewed  by  the  RSPA  Administrator. 
49  CFR  107.325.  On  review  of  an  ALJ 
decision,  the  Administrator,  as  well,  is 
not  bound  by  the  OHMS  guidelines. 
Accordingly,  the  guidelines  do  not 
"finally  determin[el"  a  respondent's 
penalty  obligation;  a  respondent  that 
objects  to  the  proposed  penahy  has  the 
right  to  contest  the  penalty  fully  before 
the  administrative  decisionmaker.  The 
administrative  decisionmaker  remains 
"fi"ee  to  exercise  his  (or  her]  informed 
discretion."  Guardian  Fed.  Savings  S- 
Loan  Ass'n  v.  Federal  Savings  &■  Loan 
Ins.  Corp.,  589  F.2d  656,  666,  668  (D.C. 
Cir.  1978). 

In  addition,  the  FCC  schedule  and  the 
RSPA  guidelines  differ  significantly  in 
the  degree  to  which  they  permit 
deviation  in  their  use.  The  USTA  court, 
citing  the  proposition  that  the  policy/ 
rule  distinction  turns  on  "an  agency's 
intention  to  bind  itself  to  a  particular 
legal  policy  position,"  28  F.3d  1234, 
found  that  in  over  300  cases,  the  FCC 
followed  its  fine  schedule  essentially 
without  exception,  id.  at  1234-35. 

The  OHMS  guidelines,  as  opposed  to 
a  penalty  schedule,  consist  of  a  listing 
of  violations  and  the  baseline  penalty, 
or  range  of  penalties,  proposed  for  each 
as  of  November  16, 1994,  as  well  as  an 
explanation  of  the  methodology  OHMS 
generally  uses  to  modify  the  baseline 
proposed  penalty  on  the  basis  of  case- 
specific  factors  required  to  be 
considered  under  49  U.S.C.  5123(c)  and 
49  CFR  107.331.  The  guidelines 
presuppose  flexibility  in  their 
application;  beyond  that,  the  OHMS  or, 
where  respondent  has  waived  formal 


hearing,  the  order  of  the  Chief  Counsel 
imposing  a  penalty,  often  has  gone 
beyond  the  boundaries  of  the  guidelines 
as  warranted  by  particular  evidence 
from  or  argiunents  of  a  respondent. 
RSPA  expects  to  publish  revised 
guidelines  annually. 

n.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  rule  is  not  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  The 
economic  impact  of  this  final  rule  is 
minimal  to  the  extent  that  preparation 
of  a  regulatory  evaluation  is  not 
warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
contains  an  express  preemption 
provision  (49  U.S.C.  5125(b)(1))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects  unless  they  are  "substantively 
the  same"  as  the  HMR.  Covered  subjects 
are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  niunber,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials.  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5125(b)(2)),  as  amended, 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 


the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  This  final  rule  is  an 
informational  appendix  and  imposes  no 
requirements.  Thus,  preparation  of  a 
federalism  assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippers  and 
carriers  of  hazardous  materials,  some  of 
which  are  small  entities;  however,  there 
is  no  economic  impact. 

Paperwork  Reduction  Act 

There  are  no  new  information 
requirements  in  this  final  rule. 


List  of  Subjects  in  49  CFR  Part  107 

Administrative  practices  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  107  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45  and  1.53. 

2.  Appendix  A  is  added  to  subpart  D 
of  part  107  to  read  as  follows: 


Appendix  A  to  Subpart  D  of  Part  107— 
Guidelines  for  Civil  Penalties 

I.  This  appendix  sets  forth  the  guidelines 
used  by  the  Office  of  Hazardous  Materials 
Safety  (as  of  January  18, 1995)  in  making 
initial  tjaseline  determinations  for 
reconunending  civil  penalties.  The  first  part 
of  these  guidelines  is  a  list  of  baseline 
amounts  or  ranges  for  probable  violations 
frequently  cited  in  enforcement  reports 
referred  for  action.  Following  the  list  of 
violations  are  general  guidelines  used  by 
OHMS  in  making  initial  penalty 
determinations  in  enforcement  cases. 

n.  List  of  Frequently  Cited  Violations 


Violation  description 


Section  or  cite 


Part  107 — Requirements 


Failure  to  register  as  a  carrier  or  shipper  of  hazardous  material 


Part  171 — Requirements 

Failure  to  Inform  foreign  shipper  and  U.S.  forwarding  agent  of  49  CFR  requirements  apply- 
ing to  a  shipment  within  ttie  U.S. 

Failure  to  file  a  DOT  5800.1  Hazardous  Materials  Incident  Report  within  30  days  following 
an  unintentional  release  of  hazardous  materials  In  transportation. 

Part  172— Requirements 

Shipping  Papers  (§§172.200-172.205): 

Failure  to  execute  a  shipping  paper  for  a  shipnfient  of  hazardous  materials  

Failure  to  follow  one  or  more  of  the  three  approved  formats  for  listing  hazardous  mate- 
rials on  a  shipping  paper. 

Failure  to  Include  a  proper  shipping  name  In  the  proper  shipping  description  

Feiilure  to  included  a  hazard  class/division  numt>er  in  the  proper  shipping  description  .... 

Failure  to  include  the  identification  numt)er  in  the  proper  shipping  description  

Using  an  Incorrect  identification  numt>er  in  the  proper  shipping  description 

Using  an  incorrect  identification  number  In  the  proper  shipping  description,  ttiat 
changes  ttie  required  response  Information. 

Using  a  shipping  description  that  Is  mostly  con-ect,  but  Includes  extra  or  Incorrect  words 

Using  a  shipping  description  that  Includes  additional  unauthorized  information 

Using  a  proper  shipping  description  not  In  required  sequence  „ 

Using  a  shipping  description  that  is  missing  two  required  elements 

Using  a  shipping  description  where  more  than  two  required  elements  are  missing 

Using  a  shipping  name  and  hazard  class  that  Is  incorrect,  such  that  the  material  Is 
misdescribed. 

Using  a  shipping  name  and  hazard  class  that  is  Incorrect,  such  that  a  material  Is 
misclassified. 

Failure  to  include  the  total  quantity  of  hazardous  material  covered  by  a  shipping  de- 
scription. 

Ttie  letters  "RQ"  are  not  used  in  the  shipping  description  to  identify  materials  that  are 
hazardous  substances. 

Failure  to  include  a  required  technical  name  in  parentheses  for  a  listed  generic  or 
"n.o.s."  material. 

Failure  to  list  an  exemption  number  as  part  of  the  required  shipping  description  

Failure  to  include  the  required  shipper's  certification  on  a  shipping  paper 

Failure  to  execute  the  required  shipper's  certification  on  a  shipping  paper 

Emergency  Response  Information  Requirements  (§§172.600-172.604): 

Providing  or  listing  Incorrect  emergerwy  response  Information  with  or  on  a  shipping 
paper  (if  significant  difference  In  response). 

Providing  or  listing  incorrect  emergency  response  Information  with  or  on  a  shipping 
paper  (if  no  significant  difference  in  response). 

Failure  to  include  an  emergency  response  telephone  number  on  a  shipping  paper 

Failure  to  have  the  emergency  response  telephone  numtier  nrwnltored  while  a  hazard- 
ous material  is  In  transportation. 

Listing  a  fraudulent  emergency  response  telephone  number  on  a  shipping  paper 


Baseline 
assessment 


107.608  . 

171.12(a) 
171.16  ... 


$1,500 


7,200 
3.100 


172201   

172.201(a)(1) 

172.202  

172.202  

172.202  

172.202  

172202  

172202  

172.202  

172202  

172202  

172.202  

172.202  „ 

172202  

172202(c)  .... 

172.203(c)(2) 

172203(k)  .... 

172203(a)  .... 
172204(a)  .... 
172204  

172.602  

172.602  

172.604  

172.604  

172.604  


5200 
1200 

1,650 
1,850 
1200 
1,850 
2,500 

1,000 

850 

500 

3,100 

4,300 

3,700 

6200 

430 

500 

1200 

1,200 
1,800 
1,000 

2,600 

1,300 

2,600 
1,300 

3.700 


UMI 
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Violation  description 


Listing  an  emergency  response  telephone  number  on  a  stripping  paper  ttiat  is  not 
working  or  is  incorect. 

Failure  to  provide  required  tectinical  information  wtien  ttie  listed  emergency  response 
telephone  numtjer  is  contacted. 
Package  Marking  Requirements  (§§172.300-172.338): 

Failure  to  mark  the  required  identification  numtjer  on  a  package 

Marking  an  incon-ect  identification  number  on  a  package 

Marking  an  incorrect  identification  numtier  on  a  package  tt^t  changes  the  appropriate 
emergency  response  information. 

Failure  to  mark  tfie  required  shipping  name  on  a  package 

Failure  to  mark  tfie  required  shipping  name  and  identification  number  on  a  package 

Marking  a  package  with  an  incorrect  shipping  name  and  identification  number 

Marking  a  package  with  an  incon-ect  shipping  name  and  identification  number  ttiat  does 
not  affect  emergency  response  information/actions. 

Failure  to  include  the  required  technical  name(s)  in  parentheses  for  a  listed  generic  or 
"n.o.s."  entry. 

Failure  to  mark  a  package  containing  liquid  hazardous  materials  with  required  orienta- 
tion marks. 

Failure  to  mark  a  package  containing  liquid  hazardous  nnateriais  with  required  orienta- 
tion marks,  wf>en  inside  packagings  have  vented  ck)sures. 
Package  Labeling  Requirements  (§§172.400-172.450): 

Failure  to  label  a  package,  when  required 

Placing  a  \abet  in  a  package  when  the  label  represents  a  hazard  other  than  the  actual 
hazard  presented  by  the  hazardous  material  in  the  package. 

Placing  a  lat>el  not  conforming  to  size  requirements  on  a  package 

Placing  a  lat>el  on  a  package  ttiat  does  not  contain  a  hazardous  material  

Placing  a  label  that  does  not  meet  color  specification  requirements  on  a  package 

Failure  to  place  a  required  subsidiary  latiei  on  a  package,  when  required 

Failure  to  provide  an  appropriate  division  number  on  an  explosive  label 

Placarding  Requirements  (§§172.500-172.560): 

Failure  to  placard  a  freight  container  containing  hazardous  materials 

Failure  to  properly  placard  a  freight  container  containing  Division  1.1,  1.2.  or  1.3  (Class 
A  or  B)  explosives. 
Training  Requirements  (§§172.700-172.704): 

Failure  to  ti-ain  hazmat  employees  in  the  three  required  areas 

Failure  to  train  hazmat  empkjyees  in  one  of  the  three  required  areas  

Failure  to  train  hazrriat  employees  in  two  of  the  three  required  areas 

Failure  to  maintain  training  records 


Section  or  cite 


172.604  ... 
172.604  ... 

172.301(a) 
172.301(a) 
172.301(a) 

172.301(a) 
172.301(a) 
172.301(a) 
172.301(a) 

172.301(c) 

172.312  ... 

172.312  ... 

I^A  

N/A  

N/A  

172.401(a) 

N/A  

N/A  

N/A  

N/A  

172.504  ... 

172.702  .... 
172.702  .... 
172.702  .... 
172.702  .... 


Part  17^3 — Requirements 

Overpack  Requirements  (§173.25): 

Failure  to  mark  an  overpack  with  a  statement  indicating  ttiat  the  inside  packages  conn- 
ply  with  prescribed  specifications  when  specification  packaging  is  required. 
Reconditioner  Requirements  (§173.28): 

Representing,  marking,  or  certifying  a  drum  as  a  reconditioned  DOT  packaging,  when 
ttie  drum  did  not  meet  a  DOT  specification. 

Marking  an  incorrect  registration  number  on  a  reconditioned  packaging 

Failure  to  property  conduct  alternate  leakage  test 

Representing,  mart<ing,  or  certifying  a  drum  as  altered  from  one  specification  to  an- 
other, wtien  ttie  drum  tiad  not  actually  been  altered. 
IM  Portable  Tank  Requirements  (§  173.32c): 

Offering  a  hazardous  material  for  transportation  in  an  IM  portable  tank  equipped  with 
bottom  outlets,  when  the  material  contained  is  prohibited  from  being  offered  in  this 
type  of  packaging. 

Offering  an  IM  portat)le  tank  for  transportation  ttiat  has  not  been  visually  inspected 
within  last  2'/fe  years  per  173.32b(b). 

Offering  an  IM  portable  tank  for  transportation  that  has  not  been  hydrostatically  re- 
tested  in  last  five  years  per  173.32t}(a). 

Offering   an   IM   portable   tank   for  ti'ansportation   that   has   not   been   visually   or 
hydrostatically  tested  as  required,  or  failing  to  remove  ttie  safety  relief  valves  during 
testing. 
-Failure  to  provide  the  required  outage  for  a  shipment  of  hazardous  materials,  ttiat  re- 
sults In  the  release  of  hazardous  materials. 
Cylinder  Retesters  (§§173.23,  173.34,  and  173.302): 

Failure  to  remart^  an  aluminum  exemption  cylinder  as  a  DOT  3  AL 

Certifying  or  marking  as  retested  a  nonspecification  cylinder  

Mari<ing  a  cylinder  in  or  on  the  sidewall  area  when  not  permitted  by  the  applicatile 
specification. 

Failure  to  maintain  legible  martcings  on  a  cylinder  

Failure  to  perform  hydrostatic  retesting  at  the  minimum  of  5/3  times  ttie  service  pres- 
sure, or  at  ttie  minimum  specified  test  pressure. 

Failure  to  perform  visual  external  examination 


Baseline 
assessment 


Violation  descriptkxi 


1.300 
2.600 

1.200 
1,850 
2.500 

2.500 
4.200 
5.000 
2.500 

1.200 

3.700 

4.200 


4,300 
5.000 

1.000 

1  300 

600  to  2.500 

2.500 

5.200 

500  to  7,500 
8,650 


1,500  to  25,000 
500  arxj  up 
1 .000  and  up 
500  and  up 


Failure  to  perform  visual  internal  examination 

Failure  to  perform  both  visual  external  and  visual  internal  examinations  

Inability  to  conduct  a  complete  visual  examination  due  to:  excess  paint  txilld-up  on  a 
cylinder;  failure  to  remove  banding;  failure  to  remove  a  permanent  attachment;  or 
failure  to  remove  a  plastic  attachment  that  has  torn  or  cracked. 

Failure  to  have  a  retester's  identification  number  (RIN) 

Failure  to  have  current  authority  due  to  failure  to  renew  a  retester's  Identification  num- 
ber. 

Failure  to  tiave  a  retester's  identification  numt>er  and  marking  anottier  RIN  on  a  cyl- 
inder. 

Mart(ing  a  RIN  before  successfully  completing  a  hydrostatic  retesL 

Marking  a  cylinder  as  having  been  retested  without  performing  retest 

Performing  hydrostatic  retesting  without  demonsti-ating  the  accuracy  of  ttie  testing 
equipment. 

Failure  to  hold  hydrostatic  test  pressure  for  30  seconds  or  sufficiently  longer  to  allow 
for  complete  expansion. 

Failure  to  perform  a  second  retest,  after  equipment  failure,  at  a  pressure  of  10%  more 
or  100  psi  more,  whictiever  is  less. 

Exceeding  90%  of  test  pressure  prior  to  conducting  test 

Failure  to  condemn  a  cylinder  with  permanent  expansk>n  of  10%  or  greater  (5%  for 
certain  exemption  cylinders);  failure  to  condemn  cylinders  with  evidence  of  internal  or 
external  corrosion,  denting,  bulging,  or  rough  usage. 

Mart<ing  an  FRP  cylinder  with  steel  stamps  In  ttie  FRP  area  of  the  cylinder  such  that 
ttie  Integrity  of  ttie  cylinder  is  compromised. 

Failure  to  keep  records  of  cylinder  reinspection  and  retest _ 

Failure  to  keep  accurate  records  of  cylinder  reinspection  and  retest 

Improper  marking  of  ttie  RIN  or  retest  date  oija  cylinder 

Marking  a  DOT  3HT  cylinder  with  a  steel  stamp  other  than  a  low-stress  steel  stamp 

Martting  a  "*"  sign  on  a  cylinder  without  determining  ttie  average  or  maximum  wall 
stiess. 

Representing,  marking,  or  certifying  a  cylinder  as  meeting  ttie  requirements  of  an  ex- 
emption, when  ttie  cylinder  was  not  maintained  or  retested  in  accordance  with  the 
exemption. 
RetxjikJer  Requirements  (§  1 73.34): 

Representing  a  IX)T-4  series  cylinder  as  meeting  ttie  requirements  of  ttie  Hazardous 
Materials  Regulations  without  t>eing  auttiorized  to  do  so  by  the  Associate  Adminis- 
trator for  Hazardous  Materials  Safety. 


Section  or  cite 


173.34(e)(1) 

173.34(e)(1) 

173.34(e)(1) 

173.34(e)(1)(i)  

173.34)e)(1)(i)  

173.34(e)(1)(i)  

173.34(e)(1)(ii) 

173.34(e)(1)(ii) 

173.34(e)(3) 

173.34(e)(3) 

173.34(e)(3) 

173.34(e)(3) „., 

173.34(e)(4) 

Applk:at>le  Exemptkxi 

173.34(e)(5) 

173.34(e)(5) 

173.34(6)5) .-„ 

173.34(e)(13)(iv) 

173.302(c)(3) 

N/A  

173.34(1)  


17325(a)(4) 

173.28(m)(3)(ii)' 

173.28(m)(3)(ii)i 
173.28(m)(2)'  .. 
173.28(o)(1)i  ... 

173.32c(a)  

173.32c(c)  

173.32c(c)  

173.32c(c)  

173.32c(k)  

173.23(c)  

173.34  

173.34(c)(1) 

173.34(e) 

173.34(e)  

173.34(e)(1) 


3,100 


5,200  to  7,200 

1,550 
5.000 
1,000 


5,200  to  7.200 

5.000 
6.200 
12.500 

15.500 


2.100 

5.200  to  7,200 

8,650 

1.200 

2.100  to  5.200 

3,100 


Part  178 — Requirements 

Third-Party  Packaging  Certifiers  (General): 

With  testing  completed,  TPPC's  certification  directs  manufacturer  to  improperty  mark  a 

packaging  (e.g.,  steel  drum  to  be  marked  UN  4G). 
Manufacturers  (General): 

Failure  to  conduct  drop  testing  from  required  distance  

Manufacturing,  martdng,  certifying,  or  selling  a  package  marked  to  a  specification.  UN 

starxjard,  or  an  exemption  when  applicat)le  requirements  are  not  meX. 
Certifying  a  packaging  as  meeting  a  UN  standard  when  design  qualification  testing  was 

not  performed. 

Failure  to  conduct  periodk:  testing  on  UN  standard  packaging 

Failure  to  properly  conduct  design  qualification  or  periodic  retesting  for  UN  standard 

packaging. 
Marking,  or  causing  the  marking  of,  a  packaging  with  tfie  symbol  of  a  manufacturer  or 

packaging  certifier  other  ttian  the  company  that  actually  manufactured  or  certified  the 

packaging. 

Failure  to  keep  and  maintain  records  of  design  qualification  testing 

Failure  to  keep  and  maintain  records  of  periodic  retest  

Manufacturing  DOT  specification  packaging  after  Octoljer  l,  1994 

Manufacturer  Requirements — Fibertxiard  Boxes: 

Manufactijring,  maridng,  certifying,  or  selling  a  package  marked  to  a  specificatk>n,  UN 

standard,  or  an  exemption  when  applicable  requirements  are  not  met. 
Certifying  packaging  as  meeting  UN  4G  standard  when  it  was  not  property  conditioned 

before  design  qualification  testing. 

Failure  to  property  mari<  a  fibertx>ard  box 

Manufacturing  Requirements — UN  1H1  Drums:  > 

Failure  to  property  conduct  alternate  leakprooftiess  test 

Manufacturing  Requirements — DOT  High-Pressure  Cylinders: 

Manufactijring,  representing,  maridng,  certifying,  or  selling  a  DOT  higtvpressure  cyl- 
inder that  was  not  inspected  and  verified  by  an  approved  independent  inspection 

agency. 
Manufacturing  Requirements — Spec.  DOT  39  Cylinders: 

Failure  to  have  a  registration  numt)er/failure  to  mark  it  on  ttie  cylinder  .„ 

Maricing  another  company's  number  on  a  cylinder 


Baseline 
assessment 


3,600 
4.200 
3,100 


3,600 
2,500 

7.200 

3,100 
8,650 
2,100  to  5.200 

3.100 

3.100 

850 
6.000 


8.650 

4.200 

1,000  to  3,100 
1,550 

5.200  and  up 
3,000  to  4,300 

4,300  to  6,000 


7.200 


N/A  

N/A  

N/A  >„. 

N/A  

N/A  

N/A  

N/A  

178.601  (k){1) 
178.601  (k)(2) 
N/A  

N/A  -.... 

N/A  

N/A  

N/A  

N/A  

N/A  

I^A  


2,100 


4.200 

5,200  to  8,650 

6.000  to  10,800 

5,000  to  8.650 
4.200 

7.200 


4.200 
4.200 
3.000  and  up 

4,300  to  7.200 

4,300 

1,200 

4,200 

6,000  to  10,800 


3,700 
5,000 


UMI 
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Viotation  description 

Sectkxi  ordte 

Baseline 
assessnrwnt 

Failure  to  mark  ttie  date  of  manufacture  or  lot  number  on  a  cylinder 

N/A  

3,100 
5,000 

3,500  to  5,200 

5,200 

5,200 

4,200 

5,200 

1,200  to  3,700 

5,200 

5,200 
5,200 
4,200 
5,200 
1,200  to  3,700 

5,200  and  up 
3,500  to  5,000 
3,100 

Failure  to  have  a  chemical  analysis  performed  in  the  U.S.  for  a  material  manufactured 

outside  the  U.STfailure  to  obtain  a  chemical  analysis  from  the  foreign  manufacturer. 
Failure  to  conduct  a  complete  visual  internal  examination 

N/A  „ 

N/A  _ 

N/A 

Failure  to  conduct  a  flattening  test _ 

Failure  to  corxJuct  a  burst  test  

N/A     .  .     . 

Failure  to  property  conduct  required  test 

N/A 

Failure  to  maintain  a  required  inspector's  report 

N/A  

Failure  to  maintain  an  accurate  inspector's  report „ „ 

N/A  

Manufacturing  Requirements — DOT  4B  Cylinders: 

Failure  to  conduct  a  hydrostatic  test  by  water  jacket  method  on  one  cylinder  out  of 

each  lot  of  200  or  less. 
Failure  to  corxJuct  a  flattening  test 

178.50-14  

178.50-15  

178.50-16  

N/A  .    . 

Failure  to  conduct  physical  testing 

Failure  to  property  conduct  required  test  

Failure  to  maintain  ttie  required  Inspector's  report 

hi/A    .... 

Failure  to  maintain  an  accurate  Inspector's  report  

N/A  

N/A  

N/A  

N/A  

Manufactunng  Requirements — Steel  Onjms: 

Failure  to  pass  testing  conducted  in  plant  

Failure  to  properly  conduct  "solution  over  partial  seams"  test 

Failure  to  retain  chime  cuts  when  conducting  "solution  over  partial  seams"  testing 

Other  Requirements 


Offeror  Requirements  (General): 

Offering  a  hazardous  material  for  transportation  in  an  unauthorized,  nonspecification,  or 
nonstandard  packaging. 

Offering  a  hazardous  matenal  for  transportation  in  an  unauthorized,  nonstandard,  or 
rwnspecifKation  inner  package. 

Offering  a  hazardous  material  for  transportation  in  a  packaging  that  leaks  during  condi- 
tkjns  normally  incident  to  transportation. 

Offering  a  hazardous  material  for  transportation  that  is  covered  by  an  exemptk>n,  witfv 
out  complying  with  its  terms. 

Offering  a  hazardous  material  for  transportation  in  a  packaging  marked  as  manufac- 
tured to  a  DOT  specification  where  that  packaging  was  manufactured  after  October 
1,  1994. 
Offeror  requirements  (Class  1  (Explosives)): 

Failing  to  mark  the  "EX"  approval  number  on  a  package  containing  an  explosive 

Offering  an  unapproved  explosive  for  transportation 

Offering  a  leaking  or  damaged  package  of  explosives  for  transportation 

Offering  a  Diviswn  1 .3  (Class  B)  explosive  for  transportation  that  is  misclassified  as  Di- 
vision 1 .4  (Class  C)  exptosive. 
Offeror  Requirements  (Class  3  (Flammable  Liquid)): 

Using  an  incorrect  marking  for  the  flashpoint  in  order  to  be  excepted  from  specifk»tk)n 
packaging,  for  a  flammable  liquid  with  a  flash  point  of  73°  Fahrenheit  or  higher. 

Offering  a  flammable  liquid  with  a  flash  point  below  20°  Fahrenheit  for  transportation  in 
an  unauthonzed  DOT  17E  drum  (20/18-gauge  v.  1&-gauge). 

Offering   a   flammatjie   liqukl   with   a   flash   point   of   73°   Fahrenheit  or   atx>ve   in 
nonspecifk:ation  packaging,  without  maricing  the  flash  point  or  an  indkation  that  it 
was  at  or  above  73°  Fahrenheit  on  the  packaging. 
Offeror  Requirements  (Division  6.1  (Poisonous  Liqukis)): 

Offering  a  poisonous  Ikjuid  for  transportation  in  a  DOT  12A  fiberboard  box  tfiat  was 
tested  as  required  by  §  178.210-10. 
Offeror  Requirements  (Class  7  (Radioactive  Materials)): 

Failure  to  have  a  valkj  U.S.  NRC  approval  certificate  authorizing  the  use  of  a  packag- 
ing as  Type  B  (never  having  obtained  one). 

Failure  to  have  a  valid  U.S.  NRC  approval  certificate  authorizing  the  use  of  a  packag- 
ing as  Type  B  (previously  had  one,  but  now  expired). 
Offeror  Requirements  (Portable  or  IM  Tanks): 

Offering  a  hazardous  material  for  transportation  in  a  DOT  57  or  exemption  portable 
tank  that  is  out  of  test. 

Offering  a  compressed  gas  for  transportation  in  a  DOT  51  portable  tank  that  is  out  of 
test  (may  be  higher  if  offeror  Is  also  owner  and  portable  tank  has  not  been  tested  at 
all,  or  not  for  a  long  time). 
Offeror  Requirements  (Cylinders): 

Offering  a  compressed  gas  tor  transportation  in  a  cylinder  that  is  out  of  test  (may  be 
higher  if  offeror  is  also  owner  and  cylinder  has  not  been  retested  at  all,  or  not  for  a 
king  time. 

Failure  to  check  each  day  the  pressure  of  a  cylinder  charged  with  acetyleite  that  is  rep- 
resentative of  that  day's  compression,  after  the  cylinder  has  cooled  to  a  settled  tem- 
perature, or  failure  to  keep  a  record  of  this  test  for  at  least  30  days. 


N/A  

N/A  

N/A  

N/A  

171.14  

172.320  

173.54(a)  and  173.56(b) 

173.54(c)  

N/A  

173.118(b)'  

173.119(a)(3)'  

N/A  

173.346(a)(26)'  

173.415(c)  

173.415(c)  

173.32(e)(1)(ii) 

173.32(e)(l)(i)  173.315(a) 

173.301(c)  

173.303(d)  


5,200  to  8,650 
4,300 
10,400 

5,200  to  8.650 
3,000  and  up 


1,200 

10,000  to  25,000 
10,000  to  25,000 
8,400  and  up 


1.000 
6,200 
3,600  to  5,200 

5,200 

4,300 
3,500  and  up 

6,200 

5,200  to  8,650 

5,200  to  8,650 
4,200 


Vk>latk>n  descriptkxi 

Sectton  or  cite 

Baseline 
assessment 

Offering  a  mixture  of  a  non-hazardous  material  and  a  compressed  gas  as  an  ORM-D 
without  property  determining  the  internal  pressure  at  equilibrium  in  a  water  bath  heat- 
ed to  130°  Fahrenheit. 
Carrier  Requirements: 

Transporting  railway  track  torpedoes  outside  of  flagging  kits,  in  violation  of  E-7991   

Transporting  explosives  in  a  motor  vehicle  containing  metal  or  other  articles  or  mate- 
rials likely  to  damage  such  exptosives  or  any  package  in  wh«h  they  are  contained, 
without  segregating  in  different  parts  of  the  toad  or  securing  them  in  place  in  or  on 
the  rtwtor  vehrele  and  separated  by  bulkheads  or  other  suitable  means  to  prevent 
such  damage. 
Exemptrons: 

Requested  renewal  of  an  exemption  prior  to  expiration,  but  shipped  after  expiratton 

Offered  or  transported  a  packaging  or  othenwise  performed  a  function  covered  by  an 

173.1200(a)(ii)(E)  

N/A  

177.835(1)  ; 

N/A  

N/A  

6,200 

6,000 
5,200 

2,500 
2900 

exemption  after  an  exemption  had  expired  (less  than  one  year). 
Offered  or  transported  a  packaging  or  othenwise  pertomied  a  function  covered  by  an 
exemption  after  an  exemption  had  expired  (more  than  one  year). 

N/A  

3,600  to  7,200 

I  Cite  refers  to  provisions  in  effect  September  30,  1991  (see  49  CFR  Part  173,  revised  as  of  October  1,  1990). 


m.  Consideration  of  Statutory  Criteria 

A.  These  guidelines  are  used  by  the  Office 
of  Hazardous  Materials  Safety  (OHMS)  in 
setting  initial  proposed  penalties  for  hazmat 
violations.  They  indicate  baseline  amounts  or 
ranges  for  probable  violations  frequently 
cited  in  enforcement  reports  and  set  forth 
general  OHMS  policy  for  considering 
statutory  criteria. 

B.  The  initial  baseline  determination 
partially  considers  the  nature,  extent, 
circumstances,  and  gravity  of  the  alleged 
violation.  That  determination  then  is 
adjusted  to  consider  all  other  evidence 
concerning  the  nature,  extent,  circumstances, 
and  gravity  of  the  alleged  violation;  degree  of 
culpability;  history  of  prior  violations;  ability 
to  pay;  e^ect  of  the  penalty  on  ability  to 
continue  to  do  business;  and  such  other 
matters  as  justice  may  require  (a  major 
component  of  which  is  corrective  action 
taken  by  a  respondent  to  prevent  a  recurrence 
of  similar  violations).  In  making  a  p>enalty 
recommendation,  the  baseline  or  range  may 
be  increased  or  decreased  on  the  basis  of 
evidence  pertaining  to  these  factors. 

C.  The  following  miscellaneous  foctors  are 
used  to  implement  one  or  more  of  the 
statutory  assessment  criteria. 

IV.  MisoetlaiiMus  Factors  AffBcting  Penalty 

AMOOBtS 

A.  Corrective  Action 

1.  A  proposed  penalty  is  mitigated  for 
documented  corrective  action  of  alleged 
violations  taken  by  a  respondent.  Corrective 
action  may  occur:  (1)  After  an  inspection  and 
before  a  Notice  of  Probable  Violation  (NOPV) 
is  issued;  (2)  on  receipt  of  an  NOPV;  or  (3) 
after  receipt  of  an  NOPV  (possibly  after  it  is 
solicited  by  an  RSPA  attorney).  In  general, 
corrective  action  may  reduce  a  penalty  up  to 
25%.  Mitigation  may  be  taken  into  account 
in  the  referral  memo  or  may  be  recommended 
prior  to  issuance  of  an  Order  by  RSPA's  Chief 
Counsel. 

2.  The  two  primary  hictors  in  determining 
the  penalty  reduction  are  extent  and  timing 
of  the  corrective  action.  In  other  words, 
mitigation  will  be  determined  on  the  basis  of 
how  much  corrective  action  was  taken  and 
when  it  was  taken.  Systemic  action  to 
prevent  future  violations  is  given  greater 


consideration  than  action  simply  to  remedy 
violations  identified  during  the  insp>ection. 

3.  Mitigation  is  applied  to  individual 
violations.  Thus,  in  a  case  with  two 
violations,  if  corrective  action  for  the  first 
violation  is  more  extensive  than  for  the 
second,  the  penalty  for  the  first  will  be 
mitigated  more  than  that  for  the  second. 

B.  Respondents  That  Re-Ship 

A  shipper  that  reships  materials  received 
firom  another  company,  in  the  same 
packaging  and  without  opening  or  altering 
the  package,  independently  is  responsible  for 
ensuring  that  the  shipment  complies  with 
Federal  hazmat  law,  and  independently  may 
be  subject  to  enforcement  action  if  the 
package  does  not  comply.  Nevertheless,  the 
reshipper  is  considered  to  have  a  lesser  level 
of  responsibility  for  compliance  in  those 
resf)ects  in  which  it  reasonably  relies  on  the 
compliance  of  the  package  as  received.  In 
most  cases  of  this  type,  OHMS  will  discount 
the  applicable  baseline  standard  by  about 
25%.  The  specific  knowledge  and  expertise 
of  all  parties  must  be  considered  in 
discounting  for  reliance  on  a  prior  shipper. 
This  discount  is  applied  before  any 
consideration  of  mitigation  based  on 
corrective  action. 

C.  Penalty  Increases  for  Multiple  Counts 

Under  the  Federal  hazmat  law,  49  U.S.C. 
S213(a),  each  violation  of  the  HMR  and  each 
day  of  a  continuing  violation  (except  for 
violations  pertaining  to  packaging 
manufacture  or  qualification)  is  subject  to  a 
civil  penalty  of  up  to  $25,000.  Absent 
aggravating  fKtors,  OHMS,  in  its  exercise  of 
discretion,  ordinarily  will  apply  a  single 
penalty  for  multiple  counts  or  days  of 
violation.  In  a  number  of  cases,  particularly 
those  involving  shippers,  an  inspector  may 
cite  two  or  more  similar  packaging  violations 
for  different  hazardous  materials.  For 
example,  the  inspector  may  cite  the  same 
marking  violation  for  two  or  more  packages. 
OHMS  usually  will  consider  those  additional 
violations  as  counts  of  the  same  violation  and 
will  not  recommend  multiples  of  the  same 
baseline  penalty.  Rather,  OHMS  usually  will 
recommend  the  baseline  penalty  for  a  single 
violation,  increased  by  25%  for  each 
additional  violation. 


D.  Financial  Considerations 

1.  Mitigation  is  appropriate  when  the 
baseline  penalty  would  (1)  exceed  an  amount 
that  the  respondent  is  able  to  pay,  or  (2)  have 
an  adverse  effect  on  the  respondent's  ability 
to  continue  in  business.  These  criteria  relate 
to  a  respondent's  entire  business,  and  not  just 
the  product  line  or  part  of  its  operations 
involved  in  the  violation(s).  Beyond  the 
overall  financial  size  of  the  respondent's 
business,  the  relevant  items  of  information 
on  a  respondent's  balance  sheet  include  the 
current  ratio  (current  assets  to  current 
liabilities),  the  nature  of  current  assets,  and 
net  worth  (total  assets  minus  total  liabilities). 

2.  These  figures  are  considered  on  a  case- 
by-case  basis.  In  general,  however,  a  current 
ratio  close  to  or  below  1.0  means  that  the 
company  may  have  difficulty  in  paying  a 
lar^e  penalty,  and  may  justify  reduction  of 
the  penalty  or  an  installment  payment  plan. 
A  small  amount  of  cash  on  hand  representing 
limit^  liquidity,  even  with  substantial  other 
current  assets  (such  as  accounts  receivable  or 
inventory),  may  warrant  a  short-term 
payment  plan.  Respondent's  income 
statement  also  will  be  reviewed  to  determine 
whether  a  payment  plan  is  appropriate. 

3.  Many  companies  are  able  to  continue  in 
business  for  extended  periods  of  time  with  a 
small  or  negative  net  worth,  and  many 
respMsndents  have  paid  substantial  civil 
p>enalties  in  installments  even  though  net 
worth  was  negative.  For  this  reason,  negative 
net  worth  alone  does  not  always  warrant 
reduction  of  a  propxtsed  penalty  or  even,  in 
the  absence  of  foctors  discussed  above,  a 
p>ayment  plan. 

4.  In  general,  an  installment  payment  plan 
may  be  justified  where  reduction  of  a 
propwsed  penalty  is  not,  but  the 
appropriateness  of  either  (or  both)  will 
depend  on  the  circumstances  of  the  case.  The 
length  of  a  p»ayment  plan  should  be  as  short 
as  ptossible,  but  the  plan  may  consider 
seasonal  fluctuations  in  a  compMuiy's  income 
if  the  comp>any's  business  is  seasonal  (e.g., 
swinmiing  piool  chemical  sales,  fireworks 
sales)  or  if  the  comp)any  has  documented 
specific  reasons  for  current  non-liquidity. 

5.  Evidence  of  financial  condition  is  used 
only  to  decrease  a  penalty,  and  not  to 
increase  it. 
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E.  Penalty  Increases  for  Prior  Violations 

1.  The  baseline  penalty  presumes  an 
absence  of  prior  violations.  If  prior  violations 
exist,  generally  they  will  serve  to  increase  a 
proposed  penalty.  The  general  standard  for 
increasing  a  baseline  proposed  penalty  on  the 
basis  of  prior  violations  is  as  follows: 

a.  One  prior  case — 25%  increase  over  the  pre- 
mitigation  recommended  penalty 

b.  Two  prior  cases — 50%  increase  over  the 
pre-mitigation  recommended  penalty 

c.  Three  prior  cases — 75%  increase  over  the 
pre-mitigation  recommended  penalty 

d.  Four  or  more  prior  cases — 100%  increase 
over  the  pre-mitigation  recommended 
penalty 

2.  A  case  of  prior  violations  closed  more 
than  five  years  previously  normally  will  not 
be  considered  in  determining  a  propK}sed 
penalty. 

F.  Penalty  Increases  for  Use  of  Expired 
Exemptions 

Adjustments  to  the  base  line  figures  for  use 
of  expired  exemptions  can  be  made 
depending  on  how  much  material  has  been 
shipped  during  the  period  between  the 
expiration  date  and  the  renewal  date.  If  the 
company  previously  has  been  found  to  have 
operated  under  an  expired  exemption,  the 
penalty  is  normally  doubled.  If  the  company 
has  been  previously  cited  for  other 
violations,  the  penalty  generally  will  be 
increased  by  about  25%. 

Issued  in  Washington,  DC  on  February  27, 
1995  under  authority  delegated  in  49  CFR 
part  1. 

Ana  Sol  Gutierrez, 

Deputy  Administrator,  Pesearch  and  Special 
Programs  Administration. 
(FR  Doc.  95-5179  Filed  3-3-95;  8:45  am] 
BILLMO  COOC  4»10-a&-P 


Federal  Highway  Administration   * 

49  CFR  Part  393 

[FHWA  Docket  No.  MC-84-28] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Glazing  and  Window 
Construction;  Petition  for  Waiver  To 
Permit  Use  of  Automatic  Vehicle 
Identification  Transponder 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Grant  of  petition  for  waiver. 

SUMMARY:  The  FHWA  is  granting  a 
petition  from  the  Commonwealth  of 
Kentuclcy,  lead  State  for  the 
ADVANTAGE  1-75  Program,  and  Heavy 
Vehicle  Electronic  License  Plate,  Inc., 
(HELP)  requestmg  a  waiver  from  the 
requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  to 
allow  mounting  of  an  automatic  vehicle 
identification  (AVI)  transponder  near 
the  upper  border  at  the  approximate 
center  of  the  windshields  of  commercial 
motor  vehicles. 


The  FHWA  is  granting  the  waiver  to 
permit  the  use  of  the  transponders  in 
commercial  motor  vehicles  participating 
in  the  ADVANTAGE  1-75  operational 
("beta")  test  and  the  HELP  corridor 
programs,  subject  to  the  conditions 
imposed  in  this  notice. 
EFFECTIVE  DATE:  April  5, 1995. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Ofiice  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr.  Charles  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  October  12, 1994,  the  FHWA 
published  a  notice  in  the  Federal 
Register  (59  FR  51540)  requesting 
comments  on  petitions  received  from 
the  Commonwealth  of  Kentucky 
(Kentucky)  and  HELP.  The  petitioners 
are  the  lead  organizations  in  multi-State 
partnerships  of  public  and  private  sector 
interests  conducting  a  series  of 
operational  tests  that  fall  within  the 
Commercial  Vehicle  Operations  (CVO) 
element  of  the  Intelligent  Transportation 
System  (ITS)  Program  (formerly  known 
as  the  Intelligent  Vehicle-Highway 
Systems  (IVHS)  program).  The 
ADVANTAGE  1-75  and  HELP  programs 
were  created  to  allow  commercial  motor 
vehicles  (CMVs)  that  are  equipped  with 
transponders  and  that  comply  with 
safety  and  administrative  requirements 
to  travel  any  segment  of  their  respective 
instrumented  highways  at  mainline 
speeds  with  minimal  stopping  at 
weight/inspection  checkpoints. 

The  AVI  device  proposed  for  use  in 
both  programs  is  an  electronic 
transponder  designed  to  send  and 
receive  signals  from  a  CMV  to  ports  of 
entry  (POEs)  and  safety  inspection  sites. 
The  devices  would  be  used  to  transmit 
a  variety  of  information,  such  as  the 
identity  of  the  motor  carrier,  the  gross 
weight  of  the  vehicle,  and  the  status  of 
the  vehicle's  registration  and  fuel  tax 
payments.  The  transponder  measures  84 
mm  (3.3  inches)  high  by  112  mm  (4.4 
inches)  wide  by  38  mm  (1.5  inches) 
deep. 

In  order  to  function  effectively,  the 
transponder  must  be  able  to  properly 
transmit  and  receive  signals  from 
roadside  receivers  installed  at  States' 
ports  of  entry.  The  physical  location  of 
the  transponder  is  a  critical  factor  in  its 
operation  because  of  the  potential  for 
internal  and  external  electronic 


interference.  In  addition,  the  device 
must  be  placed  in  a  suitable  location  to 
allow  drivers  to  read  the  instruction 
displayed  on  the  transponder,  i.e.,  to 
enter  or  to  bypass  the  POE.  An 
engineering  evaluation  performed  by 
one  of  the  ADVANTAGE  1-75  electronic 
equipment  contractors  determined  that 
a  location  near  the  center  of  the  upper 
border  of  the  windshield  best  allowed 
the  device  to  meet  both  of  these 
requirements. 

However,  49  CFR  393.60(c)  requires 
that  no  motor  vehicle  be  operated  with 
any  label,  sticker,  decalcomania,  or 
other  vision-reducing  matter  covering 
any  portion  of  its  windshield  or 
windows  at  either  side  of  the  driver's 
compartment,  except  that  stickers 
required  by  law  may  be  affixed  to  the 
bottom  of  the  windshield,  provided  that 
no  portion  of  any  label,  sticker, 
decalcomania,  or  other  vision-reducing 
matter  may  extend  upward  more  than 
114  mm  (4.5  inches)  from  the  bottom  of 
the  windshield.  The  requirements  of 
§  393.60,  particularly  the  114  mm  (4.5 
inch)  limit  specified  in  §  393.60(c),  are 
independent  of  the  physical  dimensions 
of  windshields. 

Section  206(0  of  the  Motor  Carrier 
Safety  Act  of  1984  (49  U.S.C.  31136(e), 
formerly  49  U.S.C.  app.  2505(f)) 
authorizes  waivers  of  any  regulation 
issued  under  the  authority  of  that  Act 
upon  a  determination  that  the  waiver  is 
consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles. 

The  FHWA  proposed  to  grant  the 
waiver  on  October  12, 1994.  The  notice 
described  the  agency's  review  of 
automotive  engineering  recommended 
practices,  the  National  Highway  Traffic 
Safety  Administration's  Federal  Motor 
Vehicle  Safety  Standards,  and  recent 
research  concerning  drivers'  field  of 
view.  It  also  examined  current  CMV  cab 
designs  related  to  placement  of  interior 
mirrors  and  sunvisors  which  occupy 
approximately  the  same  space  proposed 
for  the  AVI  transponder.  Based  on  the 
information  obtained  from  this  review, 
the  FHWA  concluded  that  a  transponder 
mounted  at  the  approximate  center  of 
the  top  of  the  windshield  would  be 
extremely  unlikely  to  create  a  situation 
inconsistent  with  the  safe  operation  of 
a  CMV.  This  location  is  well  outside  the 
area  recommended  for  windshield 
wiper  sweep  under  the  Society  of 
Automotive  Engineers  (SAE) 
Recommended  Practice  1198 
(Windshield  Wiper  Systems — ^Trucks, 
Buses,  and  Multipurpose  Vehicles)  and 
the  area  recommended  for  windshield 
defrosting  under  Recommended  Practice 
J342  (Windshield  Defrosting  Systems 
Performance  Guidelines — Trucks, 
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Buses,  and  Multi-Purpose  Vehicles). 
The  findings  of  four  recent  research 
reports  on  the  subject  also  suggested 
that  the  location  of  an  object,  such  as  a 
transponder  device,  near  the  upper 
margin  of  a  CMVs  windshield  is 
unlikely  to  have  any  effect  on  a  driver's 
ability  to  observe  nearby  objects,  such  as 
pedestrians. 

In  addition,  the  FHWA  believes  that 
the  public  interest  would  be  furthered 
by  granting  this  waiver.  Drivers  whose 
CMVs  are  in  compliance  with 
registration,  safety  inspection,  and 
operating  requirements  and  permits  may 
receive  a  signal  from  inspection  officials 
to  bypass  ports  of  entry  or  inspection 
sites.  This  would  have  the  effect  of 
greatly  improving  inspection  efficiency 
and  effectiveness  by  enabling  officials  to 
focus  their  resources  on  vehicles  with 
safety  and  size  and  weight  infractions. 

Discussion  of  Comments  to  the  Docket 

The  FHWA  received  five  comments  to 
the  notice  of  petition.  Advocates  for 
Highway  and  Auto  Safety  (AHAS) 
opposed  the  windshield  mounting 
location  for  the  transponder  and 
criticized  the  prior  field  activity  under 
the  ADVANTAGE  1-75  "alpha"  test. 
The  Department  of  California  Highway 
Patrol  (CHP)  supported  the  general 
concept  of  the  waiver,  but  expressed 
concern  with  the  windshield  mounting 
location  due  to  a  potential  conflict  with 
its  State  regulations.  The  Illinois 
Department  of  Transportation,  Heavy 
Vehicle  Electronic  License  Plate  (HELP), 
Inc.,  and  the  Commonwealth  of 
Kentucky  Transportation  Cabinet 
commented  in  favor  of  the  waiver. 

The  AHAS  stated  its  opposition  to 
"any  action  or  item  of  equipment  that 
might  obstruct  [the]  view  of  CMV 
drivers,"  and  added  that  "(alny  waiver 
that  might  pose  an  impediment  to  driver 
vision  must  be  carefully  scrutinized  to 
assure  that  it  is  consistent  with  safety." 
"It  is  axiomatic,"  it  noted,  "that  vision 
plays  a  central  role  in  the  driving  task 
*  *  *."  The  AHAS  believes  the  design 
of  the  transponder  is  inappropriate,  and 
that  the  transponder  hardware  should 
be  separated  from  the  visual  indicator 
provided  for  the  driver. 

The  AHAS  stated  that  it  "might 
support  the  FHWA's  proposal  because 
of  the  small  size  of  the  transponder,  and 
the  fact  that  it  will  be  placed  at  the  top 
of  the  windshield  and  outside  the 
general  field  of  view  of  the  driver." 
However,  "Advocates  cannot  support 
the  transponder  proposal  at  this  time 
since  there  are  unresolved  issues 
regarding  the  necessity  of  placing  the 
device  on  the  windshield."  The  AHAS 
also  asserted  that  the  FHWA  provided 
insufficient  technical  justification  for 


the  windshield  mounting  location.  It 
dismissed  the  agency's  reasoning  as 
merely  rationalizing  the  "convenience" 
of  that  location. 

The  FHWA  disagrees  with  the  AHAS' 
assertions.  The  FHWA  is  required  to 
evaluate  the  safety,  not  to  regulate  the 
design,  of  equipment  for  which  a  waiver 
is  requested.  The  design  is  a  product  of 
the  petitioners'  engineering  judgment. 
ADVANTAGE  1-75  and  HELP  requested 
a  waiver  for  tests  of  a  device  whose 
design  had  already  been  selected.  The 
only  issue  was  whether  the  placement 
of  the  AVI  device  would  reduce  motor 
carrier  safety.  The  FHWA  has  fully 
considered  that  question. 

The  FHWA  requested,  and  has 
received,  a  copy  of  engineering  notes 
from  Delco  Electronics  documenting  its 
assessment  of  alternate  transponder 
mounting  locations.  A  copy  of  the  test 
report  has  been  placed  in  the  docket. 

Delco  Electronics  performed  two  tests 
of  antenna  pattern  characterization  to 
compare  the  strength  of  the  signal 
received  at  the  roadside  reader.  The  first 
compared  mounting  locations  at  the 
lower-right,  upper-right,  upper-left,  and 
lower-left  comers  of  the  driver's  side  of 
the  windshield.  The  second  compared 
two  alternate  locations  with  the 
transponder  attached  to  the  windshield 
(upper-right  and  lower-left  comers  of 
driver's  side)  with  a  third  location 
utilizing  a  mounting  bracket  (upper- 
right  comer  of  driver's  side)  that  held 
the  transponder  just  off  the  windshield. 
In  both  tests,  the  location  at  the  upper- 
right  comer  of  the  driver's  side  of  the 
windshield  delivered  a  superior  signal, 
as  measured  by  relative  attenuation  in 
dBm  [decibel-milliwatts,  a  measurement 
of  signal  power  on  a  logarithmic  scale]. 
The  signal  from  the  upper-right  driver's 
side  windshield  mounting  location  was 
as  much  as  10  dBm  stronger  compared 
to  other  locations  and  to  the  bracket- 
mounted  alternative. 

For  radio  frequency  (RF)  devices  to 
successfully  perform  their  functions, 
their  transmitted  signals  must  be  strong 
enough  to  reach  their  targets.  The 
upper-right  driver's  side  windshield 
mounting  location  appears  to  be  the  best 
among  the  several  alternatives  that 
Delco  Electronics  evaluated.  The  10 
dBm  difference  in  the  signal  strength 
can  be  a  key  factor  in  facilitating  the 
transponder's  successful  field 
implementation. 

As  ITS  matures,  it  is  likely  that 
technical  advancements  and 
competition  among  manufacturers  will 
improve  the  packaging  and  reduce  the 
size  of  transponders  and  other  ITS 
devices.  It  is  conceivable  that  future 
clearance  transponders  could  be 
mounted  in  locations  other  than  a 


CMVs  windshield,  and  indicator  lamps 
added  to  dashboard  instrumentation,  as 
the  AHAS  recommends  in  its 
comments. 

The  FHWA  believes  that  the  AHAS' 
comments  reflect  a  misinterpretation  of 
the  visibility  issue.  For  example,  the 
AHAS  argued  that  the  visible  indicator 
was  not  necessary  because  the 
transponder  would  be  hidden  by  a 
sunvisor.  There  is  nothing  in  the  notice 
that  warrants  that  conclusion.  Sunvisors 
are  not  always  extended.  The  FHWA 
made  the  comparison  between  the 
vertical  dimension  of  the  transponder 
and  that  of  sunvisors  and  sunshades  in 
reference  to  a  driver's  useful  field  of 
view.  The  AHAS  also  questioned  other 
technical  issues  regarding  the 
transponder's  placement  without 
presenting  research  results  comparable 
to  those  cited  by  the  FHWA  in  support 
of  the  proposed  waiver. 

In  addition,  the  AHAS  contended  that 
the  FHWA  should  have  followed  formal 
waiver  procedures  for  the  ADVANTAGE 
1-75  Alpha  Test,  rather  than  ssuing  an 
enforcement  moratorium  that  had  the 
same  effect.  The  FHWA  disagrees.  The 
Alpha  Test  was  merely  a  technical 
shakedown  of  AVI  transponders  on  a 
small  number  of  vehicles  (up  to  200)  to 
ensure  that  the  equipment  would  work 
properly  during  the  operational  Beta 
Test.  This  kind  of  fine-tuning  could  not 
be  done  with  stationary  vehicles.  The 
Alpha  Test  was  closely  controlled  and 
monitored  by  the  FHWA's  State 
partners,  since  the  participating  States 
and  motor  carriers  needed  to  be  aware 
of  problems  before  starting  the  Beta 
Test.  The  FHWA  simply  allowed 
ADVANTAGE  1-75  to  complete  this 
preparatory  evaluation.  As  the  agency 
and  the  ADVANTAGE  1-75  States 
expected,  no  visibility  problems  caused 
by  the  transponders  were  reported. 

The  Department  of  California 
Highway  Patrol  (CHP)  did  not  object  to 
the  use  of  the  transponder.  It  did, 
however,  express  a  concern  about  the 
proposed  mounting  location:  "California 
law  prohibits  any  object  from  being 
installed  or  affixed  on  any  portion  of  the 
windshield  except  for  *   *   *  a  7-inch 
square  in  the  lower  comer  of  the 
windshield  opposite  the  driver  or  in  a 
5-inch  square  in  the  lower  comer  of  the 
windshield  near  the  driver."  The  CHP 
provided  a  copy  of  the  relevant 
regulation,  California  Vehicle  Code 
Section  26708. 

Califomia's  regulation  differs  from 
§  393.60(c).  In  the  fall  of  1994.  the 
FHWA  notified  the  CHP.  as  the  State's 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP)  grant  recipient,  that  the 
'regulation  must  be  brought  into 
conformance  with  the  FMCSRs.  The 
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FHWA  is  working  with  California  to 
address  this  issue,  and  recommends  that 
the  CHP  accept  the  terms  of  this  waiver 
while  efforts  are  ongoing  by  the  State  to 
seek  a  legislative  change. 

The  Illinois  Department  of 
Transportation  (IIXDT)  strongly  supports 
the  waiver.  The  IDOT  noted  that 
windshield-mounted  transponders  are 
also  being  actively  considered  for 
automated  toll  collection  and 
commercial  vehicle  [electronic]  pre- 
clearance  systems  planned  by  Illinois 
and  other  States.  The  IDOT  believes  the 
waiver  would  not  sacriHce  truck  safety, 
but  would  allow  the  transponders  used 
in  the  programs  to  be  positioned  in 
vehicles  so  as  to  work  more  effectively. 

HELP,  Inc.  stated  that  it  is  working 
with  Intelligent  Transportation  Systems 
technology  to  provide  benefits  to  both 
motor  carriers  and  weigh  station 
controllers.  HELP  emphasizes  the 
importance  of  the  location  of  the  AVI 
transponder  to  insure  that  transmitted 
signals  are  received  properly.  It  noted 
that  the  proposed  "right  center 
quadrant"  windshield  location  is 
similar  to  the  standard  location  of  an 
inside  rear-view  mirror,  reducing  the 
impact  of  reduced  or  obstructed  driver 
views.  HELP  is  also  working  with  the 
CHP  to  implement  a  weigh  station 
bypass  service  called  PRE-PASS"™ 
which  requires  placement  of  the  AVI 
transponder  in  that  optimal  location. 
Citing  the  CHP's  comment  to  this 
docket,  HELP  notes  that  it  is  working 
with  the  CHP  to  draft  legislation  which 
will  modify  current  California  law  to 
allow  the  AVI  transponder  to  be 
mounted  in  this  location.  HELP  strongly 
supports  the  proposed  waiver  and 
requests  the  FHWA's  approval  so  that 
State  governments  and  the  motor  carrier 
industry  can  proceed  with 
implementing  PRE-PASStm  and  gain 
improvements  in  transportation 
productivity  and  efficiency. 

The  Commonwealth  of  Kentucky  ^ 
Transportation  Cabinet  (Kentucky),  as 
lead  State  in  the  ADVANTAGE  1-75 
partnership,  strongly  supports  the 
proposed  waiver.  Kentucky  stated  that 
over  200  trucks  operated  with  the 
transponders  for  over  a  year.  Staff  from 
the  Transportation  Cabinet  and  the 
Kentucky  Transportation  Center  rode  in 
the  trucks  during  testing,  and  also 
talked  with  drivers,  dispatchers, 
maintenance  personnel,  and  fleet 
managers.  Kentucky  became  "convinced 
that,  when  properly  mounted,  the 
transponder  does  not  in  any  way 
obstruct  the  driver's  view  of  the 
roadway.  We  have  not  had  a  single 
report  of  an  incident  or  a  concern 
relating  to  a  transponder  obstructing  a 


driver's  view."  Kentucky  goes  on  to 
state  that 

Safety  is  a  vital  element  of  the 
ADVANTAGE  1-75  project.  The  project  is 
supported  by  Motor  Carrier  Enforcement 
Personnel  in  each  of  the  participating  states 
and  province.  We  would  not  supjsort  any 
practice  that  we  believed  would  compromise 
the  safety  of  travelers  on  our  nation's 
highways.  Our  support  of  the  proposed 
waiver  is  based  upon  our  conviction  that  the 
transponder  does  not  obstruct  the  driver's 
vision  or  in  any  other  way  create  a  safety 
hazard.  We  invite  those  with  strong  concerns 
to  visit  one  of  our  ADVANTAGE  1-75  sites 
and  to  climb  into  the  cab  of  a  transponder- 
equipped  trucL 

Conditions  of  the  Waiver 

The  conditions  of  the  waiver 
proposed  in  the  October  12,  1994,  notice 
have  been  modified  somewhat  for  the 
reasons  set  forth  below. 

As  an  alternative  to  complying  with 
the  wiring  requirements  of  49  CFR 
393.27  and  393.33,  the  petitioners  may, 
if  they  choose,  comply  with  SAE 
Recommended  Practice  (RP)  J1292, 
Automobile,  Truck,  Truck-Tractor, 
Trailer,  and  Motor  Coach  Wiring.  The 
guidelines  contained  in  RP  J1292 
provide  more  comprehensive  guidance 
and  are  equivalent  to,  and  slightly  more 
stringent  than,  §§  393.27  and  393.33  of 
the  FMCSRs.  The  RP  covers  3  areas.  It 
cross-references  the  same  RPs 
incorporated  by  reference  in  §  393.27 
(Wiring  Specifications)  for  battery  cable 
(SAE  RP  J1127)  and  for  low-tension 
primary  cable  (SAE  RP  J1128).  It  cross- 
references  SAE  RP  J163,  Low-tension 
wiring  and  cable  terminals  and  splice 
clips,  which  is  indirectly  referenced  in 
§  393.33,  Wiring  [and]  installation.  The 
RP  also  requires  wiring  overload 
protective  devices,  fuses,  or  circuit 
breakers  in  this  type  of  low-current 
appHcation.  While  this  last  item  is  a 
slight  change,  the  agency  notes  that  the 
transponder's  installation  manual 
requires  the  power  wire  to  be  connected 
to  the  fused  side  of  battery  power,  and 
states  that  a  one-amp  in-line  fuse  may 
be  added  for  additional  protection. 

The  duration  and  termination  of  the 
waiver  discussed  in  Conditions  III  and 
VI  have  been  changed  so  that  the  waiver 
shall  remain  in  effect  unless  revoked  by 
the  FHWA.  The  grantees  will  be 
required  to  report  the  number  of 
participating  motor  carriers  and  the 
number  of  transponder-equipped  CMVs. 
Removing  the  time  limit  on  the  waiver 
will  enable  the  grantees  to  continue 
operating  their  programs,  provided  the 
reports  submitted  indicate  that  the 
transponders  are  not  affecting  the  safe 
operation  of  CMVs. 

Condition  VII  now  requires  that  the 
project  reports  be  submitted  within  two 


years  of  the  effective  date  of  the  waiver. 
A  review  after  two  years  will  enable  the 
petitioners  and  the  FHWA  to  assess  a 
significant  amount  of  data. 

Condition  IV  has  been  modified  to 
recognize  the  potential  for  the  existence 
of  nonconforming  State  or  local  laws  or 
regulations  that  may  not  have  been 
brought  to  the  FHWA's  attention. 

Condition  V  of  the  October  proposal 
would  have  limited  the  number  of 
CMVs  eligible  for  the  waiver  to  30,000. 
This  restriction  has  been  eliminated. 
Although  that  figure  was  a  reasonable 
estimate  of  the  number  of  participating 
vehicles,  it  would  have  required  the 
petitioners  to  request  adjustments  to  the 
ceiHng,  possibly  more  than  once,  if 
additional  motor  carriers  wished  to  join 
the  test  program.  Because  the  agency's 
review  of  the  engineering  standards  and 
research  on  field  of  view  discussed 
above  indicated  that  use  of  the 
transponder  would  be  very  unlikely  to 
create  an  unsafe  operating  situation,  the 
FHWA  has  decided  not  to  impose  a 
numerical  limit  on  the  number  of 
vehicles  included  in  the  program. 
However,  both  ADVANTAGE  1-75  and 
HELP  will  be  required  to  submit 
information  on  accidents  involving  the 
vehicles  equipped  with  transponders,  in 
accordance  with  Condition  III. 

I.  Location  of  the  Transponder 

The  transponder  shall  be  mounted  at 
or  near  the  top  center  of  the  udndshield, 
outside  the  area  swept  by  the  CMV's 
windshield  wipers,  or,  at  a  minimum, 
outside  the  driver's  sight  lines  to  the 
road  and  highway  signs  or  signals. 

n.  Compliance  With  Wiring 
Requirements  of  the  FMCSRs 

The  installation  of  the  transponder 
shall  be  required  to  comply  with  either 
(a)  49  CFR  393.27,  Wiring  specification, 
and  49  CFR  393.33,  Wiring  [and] 
installation,  or  (b)  with  SAE 
Reconmiended  Practice  J1292, 
Automobile,  Truck,  Truck-Tractor, 
Trailer,  and  Motor  Coach  Wiring. 

in.  Duration  of  Waiver;  Accident  and 
Incident  Monitoring 

The  waiver  for  HELP  and 
ADVANTAGE  1-75  is  effective 
beginning  April  5, 1995.  The  waiver 
shall  remain  in  effect  indefinitely, 
unless  revoked  by  the  FHWA. 

Motor  carriers  participating  in 
ADVANTAGE  1-75  and  HELP  shall 
provide  the  FHWA  with  information  on 
accidents  (as  defined  in  49  CFR  390.5) 
involving  the  vehicles  equipped  with 
the  transponders.  Accident  reports  shall 
be  submitted  every  6  months,  and  shall 
contain  the  information  listed  below: 


UMI 


1.  A  copy  of  aU  accident  reports 
prepared  and  required  by  State  or  other 
goverrunental  entities  or  insurers. 

2.  Interview  information  with  the 
driver  and  occupants  of  the  CMV 
involved.  The  information  shall 
specifically  indicate  whether  the  driver 
of  the  transponder-equipped  vehicle 
believed  that  the  presence  of  the 
transponder  was  a  factor  in  the  accident. 
The  interview  shall  be  conducted  by  a 
motor  carrier  employee  responsible  for 
supervising  the  driver  of  the 
transponder-equipped  vehicle. 

IV.  State  and  Local  Laws 

This  waiver  applies  to  all 
participating  vehicles  operating  in 
interstate  commerce.  Although 
incompatible  State  laws  or  regulations 
perhaps  cannot  be  changed  to  coincide 
with  the  start  of  the  waiver  period,  the 
FHWA  strongly  encourages  State  and 
local  authorities  with  safety  regulations 
that  would  prohibit  the  use  of  the 
proposed  transponders  to  accept  the 
terms  and  conditions  of  this  waiver. 

V.  Vehicles  To  Be  Equipped  With 
Transponders    • 

The  names  and  USDOT  numbers  of 
the  motor  carriers  participating  in  the 
ADVANTAGE  1-75  and  HELP  programs, 
as  well  as  the  number  of  transponder- 
equipped  CMVs  operated  by  each 
carrier,  shall  be  provided  to  the  FHWA. 
Motor  carriers  not  participating  in  these 
programs  may  not  equip  straight  trucks, 
tractors,  or  motor  coaches  with  the 
transponders  discussed  in  this  waiver. 

VI.  Termination  of  Waiver 

The  FHWA  may  terminate  this  waiver 
at  any  time  without  prior  warning  if  it 
determines  that  continued  use  of  the 
transponders  decreases  the  operational 
safety  of  the  vehicles  on  which  they  are 
installed.  Upon  receipt  of  a  notice  of 
termination,  motor  carriers  participating 
in  the  ADVANTAGE  1-75  and  HELP 
projects  must  immediately  remove  the 
transponders  from  their  vehicles. 

Vn.  Report 

ADVANTAGE  1-75  and  HELP  shall 
provide  separate  reports  describing  the 
transponder's  installation  and  use 
within  two  years  after  the  effective  date 
of  the  waiver.  The  reports  shall  include 
information  obtained  from  the  drivers 
on  the  device's  effect  on  visibility 
through  the  windshield. 

The  FHWA  has  fully  considered  the 
information  presented  in  the  request  for 
waiver,  engineering  and  other  technical 
material  reviewed  concemin;^ 
requirements  for  visibility  from 
vehicles,  and  the  comments  received. 
The  FHWA  hereby  concludes  that  the 


waiver  is  consistent  with  the  public 
interest  and  the  safe  operation  of 
commercial  motor  vehicles. 
Accordingly,  the  FHWA  hereby  grants 
the  Commonwealth  of  Kentucky  and 
Heavy  Vehicle  Electronic  License  Plate, 
Inc.,  their  petition  for  a  waiver  from  the 
requirements  of  49  CFR  393.60(c). 

Authority:  49  U.S.C.  31136.  31502;  49  CFR 
1.48. 

Issued  on:  February  21, 1995. 
Rodney  E.  Slater. 
Federal  High  way  Administrator. 
(FR  Doc.  95-5323  Filed  3-3-95;  8:45  am) 
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Groundflsh  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Pacific 
Halibut  Bycatch 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  final  1995 

specification  of  Pacific  halibut  bycatch 

allowances. 

SUMMARY:  NMFS  issues  a  final  rule  to 
revise  the  management  of  seasonal 
Pacific  halibut  bycatch  allowances 
annually  specified  for  nontrawl  fisheries 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  final  rule 
also  provides  NMFS  the  authority  to 
determine  annually  whether  to 
apportion  a  halibut  bycatch  allowance 
to  the  BSAI  jig  gear  fishery  or  the  BSAI 
or  Gulf  of  Alaska  (GOA)  hook-and-line 
gear  fisheries  for  sablefish  or  to  exempt 
these  fisheries  from  halibut  bycatch 
restrictions.  Final  1995  halibut  bycatch 
allowances  for  the  GOA  hook-and-line 
gear  fisheries  and  the  BSAI  nontrawl 
fisheries,  seasonal  apportionments 
thereof,  and  the  manner  in  which  these 
seasonal  apportionments  will  be 
managed  under  the  final  rule  are 
specified.  This  action  is  necessary  to 
manage  halibut  bycatch  allowances 
consistent  with  seasonal 
apportionments  of  groundfish  total 
allowable  catch  (TAC)  amounts,  prevent 
preemption  of  the  BSAI  jig  gear  fisheries 
by  the  attainment  of  halibut  bycatch 
allowances  apportioned  to  other 


nontrawl  fisheries,  and  support  the 
implementation  of  the  sablefish/halibut 
individual  fishing  quota  (IFQ)  program. 
This  action  is  intended  to  promote 
management  and  conservation  of 
groundfish  and  other  fish  resources  and 
to  further  the  objectives  contained  in  the 
fishery  management  plans  for  Alaska 
groundfish  fisheries. 
EFFECTIVE  DATE:  April  3.  1995. 
ADDRESSES:  Copies  of  the  environmental 
,  assessment/regulatory  impact  review 
prepared  for  this  action  may  be  obtained 
from  the  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  J.  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  vessels  in 
the  exclusive  economic  zone  of  the  GOA 
and  BSAI  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  (FMP)  for  Groundfish  of  the  Gulf 
of  Alaska  and  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  620,  672,  675,  and  676. 

Regulations  for  the  management  of 
halibut  bycatch  limits  established  for 
the  GOA  groundfish  fisheries  are  set  out 
at  §672.2Q(fl.  Regulations  for  the 
management  of  prohibited  species 
bycatch  limits  established  for  the  BSAI 
groundfish  fisheries  are  set  out  at 
§675.21.  A  proposed  rule  was 
published  in  the  Federal  Register  on 
December  29,  1994  (59  FR  67268),  that 
would  revise  the  management  of  the 
halibut  bycatch  limits  established  for 
the  GOA  hook-and-line  gear  groundfish 
fisheries  and  the  BSAI  nontrawl 
groundfish  fisheries.  The  proposed 
action  would  (1)  address  concerns  about 
the  potential  closure  of  the  BSAI  jig  gear 
fishery  due  to  halibut  bycatch  in  other 
nontrawl  fisheries,  (2)  allow  for  the 
management  of  the  seasonal 
apportionment  of  the  halibut  bycatch 
allowances  annually  specified  for  the 
BSAI  Pacific  cod  hook-and-line  gear 
fishery  consistent  with  the  management 
of  the  amount  of  Pacific  cod  TAC 
allocated  to  this  fishery,  and  (3) 
authorize  the  exemption  of  the  GOA  and 
BSAI  hook-and-line  gear  sablefish 
fishery  from  halibut  bycatch  restrictions 
to  support  the  new  sablefish/halibut  IFQ 
program.  Comments  on  the  proposed 
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rule  were  invited  through  January  30, 
1995.  No  written  comments  were 
received  within  the  conunent  period. 

Upon  reviewing  the  reasons  for 
revisions  to  regulations  addressing  the 
management  of  the  halibut  bycatch 
limits  estabhshed  for  the  GOA  hook- 
and-Une  gear  fisheries  and  the  BSAI 
nontrawl  fisheries,  NMFS  has 
determined  that  this  final  rule 
implementing  the  following  measiues  is 
necessary  for  fishery  conservation  and 
management: 

1.  Separately  define  the  GOA 
sablefish  hook-and-line  gear  fishery 
under  §  672.20(f){l)(ii)  and  the  BSAI 
groimdfish  jig  gear  fishery  and  the  BSAI 
sablefish  hook-and-line  gear  fishery 
under  §  675.21(b)(2){ii)  so  that  these 
fisheries  annually  either  receive  a 
separate  halibut  bycatch  allowance  or 
are  exempted  from  hahbut  bycatch 
restrictions.  These  determinations  will 
be  implemented  by  NMFS,  after 
consultation  with  the  Coimcil,  as  part  of 
the  annual  specification  process  set  out 
at  §§  672.20(c)  and  675.20(a)(7):  and 

2.  Authorize  NMFS,  after  consultation 
with  the  Council,  to  specify  annually 
how  seasonal  bycatch  allowances 
established  for  the  BSAI  nontrawl 
fisheries  will  be  reapportioned  among 
remaining  seasons  during  the  same 
fishing  year. 

Fiuther  explanation  of,  and  reasons 
for,  these  measures  are  contained  in  the 
preamble  to  the  proposed  rule  (59  FR 
67268,  December  29, 1994). 

Final  1995  Specificatioiis  of  the  Pacific 
Halibut  Bycatch  Mortality  Limit 
Established  for  the  BSAI  Nontrawl 
Fisheries 

NMFS  pubhshed  with  the  proposed 
rule  the  proposed  1995  halibut  bycatch 
allowances  for  the  GOA  hook-and-line 
gear  fisheries  and  the  BSAI  nontrawl 
fisheries,  seasonal  apportionments 
thereof,  and  the  manner  in  which  these 
seasonal  apportionments  would  be 
managed.  The  proposed  specifications 
were  recommended  by  the  Council 
during  its  September  1994  meeting. 

At  its  December  1994  meeting,  the 
Council  recommended  final  halibut 
bycatch  specifications  under  the 
assumption  that  this  final  rule  would  be 
implemented  early  in  1995.  These  final 
recommendations  would  exempt  the 
1995  GOA  and  BSAI  sablefish  hook- 
and-Une  gear  fisheries  from  haUbut 
bycatch  restrictions  and  estabUsh  a  300 
metric  ton  (mt)  halibut  bycatch 
mortality  Umit  for  the  1995  GOA  hook- 
and-line  gsar  fisheries. 


NMFS  concurs  with  the  Council's 
GOA  halibut  bycatch  specifications  for 
the  hook-and-line  gear  fisheries  as  set 
out  in  Table  1.  The  justification  for  the 
300  mt  bycatch  limit  is  discussed  in  the 
preamble  to  the  proposed  rule  (59  FR 
67268,  December  29, 1994).  This 
bycatch  limit  is  apportioned  between 
the  demersal  shelf  rockfish  fishery  (10 
mt)  and  the  "other  hook-and-line  gear" 
fisheries  (290  mt).  Over  80  percent  of 
the  halibut  bycatch  mortality  allowance 
apportioned  to  the  "other  hook-and-line 
gear"  fisheries  is  seasonally  apportioned 
to  the  first  5  months  of  the  year  to 
support  the  hook-and-line  gear  fishery 
for  Pacific  cod.  The  remaining  amoimt 
of  this  hahbut  bycatch  mortality 
allowance  is  divided  between  the  last 
two  seasons  of  the  year  to  support  the 
hook-and-line  gear  fishery  for  rockfish. 


Table  l.— Final  1995  Pacific  Hali- 
but Bycatch  Limit,  Bycatch  Al- 
lowances, and  Seasonal  Appop- 
tionments  thereof,  for  the  goa 
hook-and-llne  (h&l)  gear  fish- 
ERIES 


Fishery 


Demersal  shetf  rockfish  

Sablefish  

Other  H&L  gear  fisheries 

Jan.  1-May  14 

May  15-Aug.  31  

Sep.  1-Dec.  31  

Total  1995  t>ycatch  allow- 
arx:e  specified  for  other 
H&L  fisheries. 

Total  


Halibut 

bycatch 

mortality 

allowance 

in  mt 


10  mt 
Exempt. 

242  mt. 
29  mt 
19  mt 
290  mt. 


300  mt 


NMFS  also  concurs  with  the  Council's 
final  recommendation  for  1995  BSAI 
nontrawl  fishery  hahbut  bycatch 
allowances  as  set  out  in  Table  2.  The 
halibut  bycatch  allowances  are 
imchanged  from  those  implemented 
imder  the  final  1995  groimdfish 
specifications  pubhshed  in  the  Federal 
Register  February  14,  1995  (60  FR 
8479).  Under  the  authority  of  this  final 
rule,  however.  Table  2  specifies  that  the 
BSAI  sablefish  hook-and-hne  gear 
fishery  is  exempt  from  1995  halibut- 
bycatch  restrictions.  Table  2  also 
specifies  the  accoiuiting  for  any 
underharvest  or  overharvest  of  a 
seasonal  apportionment  of  the  Pacific 
cod  haUbut  bycatch  allowance. 


Table  2.— Final  1995  Pacific  Hali- 
but Bycatch  Allowances,  and 
Seasonal  Apportionments 

Thereof,       for      the       BSAI 
Nontrawl  Fisheries 


Fishery 


Pacific  cod  hook-and-line  ^ 

Jan.  1-Apr.  30 

May  1-Aug.  31  

Sep.  1-Dec.  31  


Total  

Sat)lefish  hook-and-line 

Jig  gear 

Otfier  nontrawl  

Groundftsh  pot  gear 


Total 


Halibut 

bycatch 

mortality 

allowance 

in  mt 


475  mt. 
40  mt. 
210  mt. 


725  mt. 
Exempt. 
Exempt. 
175  mt. 
Exempt. 


900  mt. 


^Any  unused  portion  of  the  first  season's 
halibut  bycatch  allowance  specified  for  the  Pa- 
cific cod  hook-and-line  gear  fishery  would  be 
reapportioned  io  the  third  seasonal  allowance. 
Any  overage  of  a  seasonal  bycatch  allowance 
specified  for  this  fishery  would  be  deducted 
from  the  remaining  seasonal  bycatch  allow- 
arx:es  specified  for  1995  in  amounts  propor- 
tional to  these  remaining  seasonal  bycatch  al- 
lowarKes. 

The  specifications  set  out  in  Tables  1 
and  2  supersede  the  halibut  bycatch 
specifications  for  the  GOA  hook-and- 
line  gear  fisheries  published  in  the 
Federal  Register  February  14, 1995  (60 
FR  8470)  and  for  the  BSAI  nontrawl 
fisheries  published  in  the  Federal 
Register  February  14, 1995  (60  FR 
8479),  respectively. 

NMFS  notes  that  separate  halibut 
bycatch  allowances  may  be  established 
for  the  GOA  and  BSAI  sablefish  hook- 
and-line  gear  fisheries  in  future  years 
under  the  annual  specification  process 
if  hahbut  discard  mortality  in  these 
fisheries  is  not  reduced  in  the  manner 
anticipated  under  the  IFQ  program. 

Classification 

This  final  rule  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  reasons  were  published  in 
the  Federal  Register  on  December  29, 
1994  (59  FR  67268).  As  a  result,  a 
regulatory  flexibihty  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  February  28, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.20,  paragraphs  (f)(l)(ii)  and 
(f)(3)(ii)  are  revised  to  read  as  follows: 

§672^    General  limitations. 

***** 

(D*  *  * 

(ii)  Hook-and-line  and  pot  gear 
fisheries.  (A)  After  consultation  with  the 
Council,  NMFS  will  publish  notification 
in  the  Federal  Register  specifying  the 
proposed  and  final  hahbut  PSC  limits 
for  vessels  using  hook-and-line  gear. 
The  notification  also  may  specify  a 
hahbut  PSC  limit  for  the  pot  gear 
fisheries.  The  hahbut  PSC  hmit 
specified  for  vessels  using  hook-and- 
line  gear  may  be  further  apportioned,  as 
bycatch  allowances,  to  the  fishery 
categories  Usted  in  paragraph  (f)(l)(ii)(B) 
of  this  section,  based  on  each  category's 
proportional  share  of  the  anticipated 
hahbut  bycatch  mortahty  during  a 
fishing  year  and  the  need  to  optimize 
the  amoimt  of  total  groundfish  harvest 
under  the  halibut  PSC  limit.  The  sum  of 
all  bycatch  allowances  will  equal  the 
halibut  PSC  limit  estabhshed  luider  this 
paragraph  (fl(l)(ii). 

(B)  For  piuposes  of  apportioning  the 
hook-and-line  halibut  PSC  limit  among 
fisheries,  the  following  fishery 
categories  are  specified  and  defined  in 
terms  of  round-weight  equivalents  of 
those  groundfish  species  for  which  a 
TAC  has  been  specified  imder 
paragraphs  (a)  and  (c)  of  this  section: 

(1)  Demersal  shelf  rockfish  in  the 
Southeast  Outside  District.  Fishing  with 
hook-and-line  gear  in  the  Southeast 
Outside  District  of  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
during  any  weekly  reporting  period  that 
results  in  a  retained  catch  of  demersal 
shelf  rockfish  that  is  greater  than  the 
retained  amount  of  any  other  fishery 
category  defined  imder  this  paragraph 
(f)(l)(ii)(B). 

(2)  Sablefish  fishery.  Fishing  with 
hook-and-line  gear  during  any  weekly 
reporting  period  that  result«  in  a 
retained  catch  of  sablefish  that  is  greater 
than  the  retained  amount  of  any  other 
fishery  category  defined  under  this 
paragraph  (f)(l)(ii)(B). 


(3)  Other  hook-and-line  gear  fishery. 
Fishing  with  hook-and-line  gear  during 
any  weekly  reporting  period  that  results 
in  a  retained  catch  of  groundfish  and  is 
not  a  demersal  shelf  rockfish  fishery  or 
a  sablefish  fishery  as  defined  under 
paragraphs  (fl(l){ii)(B)  (2)  and  (2)  of  this 
section. 
***** 

(3)*   *   • 

(ii)  Hook-and-line  fisheries.  If,  during 
the  fishing  year,  the  Regional  Director 
determines  that  U.S.  fishing  vessels 
participating  in  any  of  the  three  hook- 
and-line  gear  fishery  categories  listed  in 
paragraph  (f)(l)(ii)(B)  of  this  section  will 
catch  the  Pacific  hahbut  bycatch 
allowance,  or  apportionments  thereof, 
specified  for  that  fishery  category  under 
paragraph  (f)(1)  of  this  section,  NMFS 
will  publish  notification  in  the  Federal 
Register  closing  the  entire  Gulf  of 
Alaska  or  the  apphcable  regulatory  area 
or  district  to  directed  fishing  with  hook- 
and-hne  gear  for  each  species  and/or 
species  group  that  comprises  that 
fishing  category. 


PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  hi  §  675.21,  paragraph  (b)(2)(ii)  (B) 
and  (C)  are  redesignated  as  paragraphs 
(b)(2)(ii)  (D)  and  (E)  respectively; 
paragraphs  (b)(3)(ii)  and  (b)(3)(iii)  are 
redesignated  as  paragraphs  (b)(3)(ii)(A) 
and  (b)(3)(ii)(B),  respectively;  newly 
redesignated  paragraph  (b)(2)(ii)(E)  and 
paragraphs  (b)(4)  and  (d)  are  revised; 
and  new  paragraphs  (b)(2)(ii)(B), 
(b)(2)(ii)(C),  (b)(3)(ii)  heading,  and 
paragraph  (b)(3)(iii)  are  added  to  read  as 
follows: 

§  675.21    Prohibited  species  catch  (PSC) 
ilmitations. 

*****  , 

(b)*  *  * 
(2)*  •  • 
(ii)*   *   * 

(B)  Sablefish  hook-and-line  fishery. 
Fishing  with  hook-and-line  gear  during 
any  weekly  reporting  period  that  results 
in  a  retained  catch  of  sablefish  that  is 
greater  than  the  retained  amount  of  any 
other  groundfish  species. 

(C)  Groundfish  jig  gear  fishery. 
Fishing  with  jig  gear  during  any  weekly  . 
reporting  period  that  results  in  a 
retained  catch  of  groundfish. 
***** 

(E)  Other  nontrawl  fisheries.  Fishing 
for  groundfish  with  nontrawl  gear 


during  any  weekly  reporting  period  that 
results  in  a  retained  catch  of  groimdfish 
and  does  not  qualify  as  a  Pacific  cod 
hook-and-hne  fishery,  a  sablefish  hook- 
and-hne  fishery,  a  groundfish  jig  gear 
fishery,  or  a  groundfish  pot  gear  fishery 
as  defined  under  this  paragraph 
(b)(2)(ii). 


(3 


)• 


(ii)  Management  of  seasonal  trawl 
fishery  bycatch  allowances. 

***** 

(iii)  Management  of  seasonal 
nontrawl  fishery  bycatch  allowances. 
(A)  Any  unused  portion  of  a  seasonal 
fishery  bycatch  allowance  made  under 
pa^jggraph  (b)(3)(i)  of  this  section  will  be 
reapportioned  to  the  fishery's  remaining 
seasonal  bycatch  allowances  during  a 
current  fishing  year  in  a  manner 
determined  by  NMFS,  after  consultation 
with  the  Council,  based  on  the  types  of 
information  hsted  under  paragraph 
(b)(3)(i)  of  this  section. 

(B)  If  a  seasonal  apportionment  of  a 
fishery  bycatch  allowance  made  under 
paragraph  (b)(3)(i)  of  this  section  is 
exceeded,  the  amount  by  which  the 
seasonal  apportionment  is  exceeded 
will  be  deducted  from  the  fishery's 
remaining  seasonal  bycatch  allowances 
during  a  current  fishing  year  in  a 
manner  determined  by  NMFS,  after 
consultation  with  the  Council,  based  on 
the  types  of  information  hsted  under 
paragraph  (b)(3)(i)  of  this  section. 

(4)  NMFS  will  publish  annually  in  the 
Federal  Register  the  proposed  and  final 
bycatch  allowances,  seasonal 
apportionments  thereof,  and  the  manner 
in  which  seasonal  apportionments  of 
nontrawl  fishery  bycatch  allowances 
will  be  managed,  as  required  under 
§  675.20(a)(7).  Pubhc  comment  wrill  be 
accepted  by  NMFS  on  the  proposed 
bycatch  allowances,  seasonal 
apportionments  thereof,  and  the  manner 
in  which  seasonal  apportionments  of 
nontrawl  fishery  bycatch  allowances 
will  be  managed,  for  a  period  of  30  days 
after  pubUcation  in  the  Federal 
Register. 
***** 

(d)  Attainment  of  a  Pacific  halibut 
nontrawl  fishery  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
nontrawl  fishery  categories  listed  in 
paragraphs  (b)(2)(ii)  (A)  through  (E)  of 
this  section  will  catch  the  Pacific 
halibut  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  wiU  publish  in  the 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
management  area  to  directed  fishing 


UMI 


with  the  relevant  gear  type  for  each 
species  and/or  species  group  in  that 
fishery  category. 

(FR  Doc.  95-5392  Filed  3-3-95;  8:45  am] 
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Groundfish  of  the  Gulf  of  Alaska; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  AlasKa; 
Authority  To  Establish  the  Sablefish 
Season 

agency:  National  Marine  Fisheries 

Service  (NMFS);  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  season  opening  date. 

SUMMARY:  NMFS  issues  a  final  rule 
amending  the  regulations  establishing 
the  Individual  Fishing  Quota  (IFQ) 
sablefish  fishing  season.  This  action  is 
necessary  to  provide  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director),  with  the  authority  to  establish 
the  IFQ  sablefish  season  and  announce 
it  by  publication  in  the  Federal 
Re^ster.  It  is  intended  to  provide 
flexibility  in  starting  the  IFQ  sablefish 
season  to  allow  coordination  with  the 
IFQ  halibut  season  established  by  the 
International  Pacific  Hahbut 
Commission  (IPHC). 
EFFECTIVE  DATE:  March  1, 1995. 
ADDRESSES:  Copies  of  this  action,  and 
the  Regulatory  Impact  Review  (RIR), 
including  the  Final  Regulatory 
Flexibility  Analysis  (FRFA),  for  this 
action,  can  be  obtained  from  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  709  W.  9th  Street,  Room  453, 
Juneau,  AK  99801.  or  P.O.  Box  21688, 
Juneau.  AK  99802,  Attention:  Lori  J. 
Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Section 
676.23(b)  is  revised  to  authorize  the 
Regional  Director  to  establish  the  start  of 
the  IFQ  sablefish  fishing  season  by 
publication  in  the  Federal  Register. 
This  framework  provision  allows  the 
Regional  Director  to  take  into  account 
the  opening  date  of  the  IFQ  halibut 
season  when  determining  the  opening 
date  for  the  IFQ  sablefish  season. 
Allowing  flexibility  in  starting  the  IFQ 
sablefish  season  facilitates  its 
coordination  with  the  start  of  the  IFQ 
halibut  season,  which  is  determined  by 
the  IPHC  annually  each  January. 


Starting  the  IFQ  sablefish  and  IFQ 
halibut  seasons  concurrently  benefits 
persons  harvesting  IFQ  species  and  the 
Nation's  fishery  resource.  Persons 
harvesting  IFQ  species  would  benefit 
economically  because  they  would  be 
able  to  retain  both  species,  rather  than 
having  to  discard  one  species  because 
its  season  was  closed.  Also,  the  fisheries 
under  the  IFQ  Program  would  benefit 
because  regulatory  discards,  and  the 
resulting  mortality  caused  by  those 
discards,  would  be  reduced. 

The  IPHC,  during  its  annual  January 
meeting,  decided  that  the  Pacific  halibut 
fixed  gear  season  will  start  March  15, 
1995,  and  end  November  15, 1995. 
Consequently,  the  Regional  Director 
announces  under  this  final  rule  that  the 
sablefish  fixed  gear  directed  fishing 
season  will  start  12  noon,  Alaska  local 
time  (A.l.t.),  March  15. 1995,  and  end  12 
noon,  A.l.t.,  November  15, 1995. 

NMFS  will  publicize  the  March  15 
opening  date  for  both  IFQ  fisheries, 
which  will  give  the  public  sufficient 
time  to  prepare  for  the  IFQ  season 
opening  date. 

No  public  comments  were  received  on 
the  proposed  rule,  published  at  60  FR 
2935  (January  12, 1995). 

Changes  in  the  Final  Rule  from  the 
Proposed  Rule 

In  §  676.23(b),  the  text  of  the  third 
sentence  of  the  proposed  rule  is 
changed  slightly  in  the  final  rule  to 
clarify  the  regulatory  text  because  it  was 
grammatically  awkward.  The  change  is 
not  substantive.  Also,  §  672.23(c)  of  this 
chapter  currently  includes  an  opening 
date  for  the  fishing  season  for  sablefish 
with  hook  and  line  gear.  This  paragraph 
conflicts  with  the  intent  to  framework 
the  opening  date  of  the  sablefish  fishing 
season  under  the  IFQ  Program  and  is 
therefore  removed. 

Classification 

The  RIR  prepared  for  this  action 
describes  changes  that  are  made  to  the 
IFQ  Program.  These  changes  are  minor 
and  do  not  substantially  alter  the 
current  management  process. 

A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  prepared  for  the 
IFQ  Program.  The  FRFA  described  and 
estimated  the  total  niunber  of  small 
entities  affected,  and  analyzed  the 
economic  impact  on  those  small 
entities.  Based  on  the  FRFA,  it  was 
determined  that  the  IFQ  Program  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  A 
copy  of  the  FRFA  can  be  obtained  by 
contacting  the  Alaska  Region,  NMFS 
(see  ADDRESSES). 

The  benefits  referenced  above  will  not 
be  realized  unless  this  final  rule  is 


effective  March  1, 1995,  the  IFQ 
sablefish  season  start  date  originally 
specified  in  the  IFQ  regulations. 
Pursuant  to  5  U.S.C.  553(d)(3),  a  rule 
may  be  made  effective  prior  to  30  days 
after  publication  for  good  cause  found 
and  published  with  the  rule.  Opening 
the  IFQ  sablefish  season  on  March  15. 
rather  than  March  1.  avoids  discards  of 
halibut  bycatch  in  the  IFQ  sablefish 
fishery  from  March  1  through  March  15. 
Avoiding  imnecessary  discards  is 
economically  and  biologically  beneficial 
to  the  Nation's  fishery  resources  and 
constitutes  good  cause  for  waiving 
requirement  for  a  30-day  delay  in 
effective  date. 

This  rule  has  been  determined  to  be 
not  significant  for  piuposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Parts  672  and 
676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  28, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  676  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  672.23  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d),  (e),  and  (f) 
as  (c),  (d),  and  (e).  respectively. 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

3.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

4.  Section  676.23  is  amended  by 
revising  p£u-agraph  (b)  to  read  as  follows: 

§676.23    IFQ  fishing  season. 

***** 

(b)  Directed  fishing  for  sablefish  using 
fixed  gear  in  any  IFQ  regulatory  area 
may  be  conducted  in  any  fishing  year 
during  the  period  specified  by  the 
Regional  Director  and  announced  by 
publication  in  the  Federal  Register.  The 
Regional  Director  will  take  into  accoimt 
the  opening  date  of  the  Pacific  halibut 
season  when  determining  the  opening 
date  for  sablefish  for  the  purposes  of 
reducing  bycatch  and  regulatory 


discards  between  the  two  fisheries. 
Catches  of  sablefish  by  fixed  gear  during 
other  periods  may  be  retained  up  to  the 
amounts  provided  for  by  the  directed 
fishing  standards  specified  at 
§§  672.20(g)  and  675.20(h)  of  this 
chapter  when  made  by  an  individual 
onboard  who  has  a  valid  IFQ  card  and 
imused  IFQ  in  the  account  on  which  the 
card  was  issued.  Catches  of  sablefish  in 
excess  of  the  directed  fishing  standards 
and  catches  made  without  IFQ  must  be 
treated  in  the  same  manner  as 
prohibited  species. 
[FR  Doc.  95-5383  Filed  3-1-95;  3:56  pm] 
BILUNQ  COOE  3510-22-F 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tt>ese  notices  is  to  give  tnterested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 
PA-93-04] 

Grading  and  Inspection,  General 
Specification  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Instant  Nonfat  Dry  Milk 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revise  the  United  States  Standards  for 
Instant  Nonfat  Dry  Milk.  The  proposed 
changes  would  reduce  the  direct 
microscopic  clump  count,  limit  the  use 
of  lactose  as  a  processing  aid  in  the 
instantizing  process,  provide 
fortification  levels  for  instant  nonfat  dry 
milk  with  added  vitamins  A  and  D,  and 
delete  the  optional  phosphatase  test. 
This  proposal  was  developed  in 
cooperation  with  the  American  Dairy 
Products  Institute  and  other  dairy  trade 
associations. 

DATES:  Comments  should  be  Bled  by 
May  5. 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Director,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agricuhure,  Room  2968-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
They  will  be  available  for  public 
inspection  at  the  Dairy  Division  in 
Room  2750-S  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  Room  2750-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456. 
(202)  720-7473. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  would 


not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vidth 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
the  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  use  of  the  standards  is 
voluntary  and  the  revisions  would  not 
increase  costs  to  those  utilizing  the 
standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

To  provide  quality  grade  standards 
that  reflect  the  ability  of  the  U.S.  dairy 
industry  to  produce  high-quality  instant 
nonfat  dry  milk,  USDA  is  proposing  the 
following  changes  in  the  U.S.  Standards 
for  Instant  Nonfat  Dry  Milk. 

1.  Reduce  the  Direct  Microscopic 
Clump  (DMC)  Count  Requirements 

For  many  years,  the  enumeration  of 
bacteria  in  instant  nonfat  dry  milk  by 
the  direct  microscopic  clump  (DMC) 
count  method  has  been  used  as  a  means 
of  determining  the  quality  of  the 
product.  Improvements  in  the  quality  of 
raw  milk  and  the  sanitary  production  of 
instant  nonfat  dry  milk  have  resulted  in 
a  reduction  in  the  DMC  count.  Proposed 
changes  to  reduce  the  allowable  DMC 
count  from  75  million  per  gram  to  40 
million  per  gram  would  more  accurately 
reflect  the  ability  of  the  U.S.  dairy 
industry  to  produce  high  quality  instant 
nonfat  dry  milk. 

2.  Restrict  the  Amount  of  Lactose  Used 
as  a  Processing  Aid 

The  use  of  lactose  as  a  processing  aid 
in  the  production  of  instant  nonfat  dry 
milk  is  an  acceptable  practice  provided 
the  amount  used  does  not  exceed  the 
amount  necessary  to  produce  the 
desired  effect.  If  more  lactose  than 
necessary  is  added,  the  additional 
lactose  serves  no  purpose  other  than  to 
displace  nonfat  dry  milk.  Proposed 
changes  would  permit  the  use  of  lactose 
as  a  processing  aid  and  restrict  the 
amount  added  to  a  maximum  of  2.0 
percent  of  the  weight  of  the  nonfat  dry 
milk. 


3.  Provide  Fortification  Levels  for 
Instant  Nonfat  Dry  Milk  With  Added 
Vitamins  A  and  D 

The  current  U.S.  Standards  for  Instant 
Nonfat  Dry  Milk  do  not  provide 
fortification  levels  for  product  with 
added  vitamins  A  and  D.  Proposed 
changes  would  incorporate  fortification 
levels  that  are  consistent  with  the  Food 
and  Drug  Administration's  standards  of 
identity  for  nonfat  dry  milk  fortified 
with  vitamins  A  and  D  (21  CFR 
131.127). 

4.  Delete  the  Reference  to  the  Optional 
Phosphatase  Test 

Pasteurization  destroys  pathogenic 
organisms  and  occurs  when  milk  is 
heated  to  pasteurization  temperature 
and  held  at  that  temperature  for  a 
specified  period  of  time.  To  be 
considered  pasteurized,  the  heating  and 
holding  of  milkjnust  take  place  in 
properly  designed  and  installed 
equipment  which  has  been  inspected 
and  sealed  by  the  State  Regulatory 
Agency.  Phosphatase  testing  confirms 
only  that  a  given  sample  of  instant 
nonfat  dry  milk  has  been  pasteurized 
but  does  not  ensure  that  pasteurization 
has  occurred  for  product  manufactured 
before  and  after  the  sample  tested. 

Before  U.S.  grade  can  be  assigned  to 
instant  nonfat  dry  milk,  it  must  be 
produced  in  a  dairy  plant  which  has 
been  inspected  by  USDA.  When  a  USDA 
dairy  plant  inspection  is  conducted,  the 
inspector  evaluates  the  pasteurization 
system  for  compliance  with  program 
requirements. 

The  Department  believes  that  the 
inspection  and  sealing  of  pasteurization 
equipment  by  the  State  Regulatory 
Agency  and  a  review  of  the  system  by 
the  USDA  inspector  provide  adequate 
assurance  that  the  instant  nonfat  dry 
milk  has  been  properly  pasteurized.  For 
this  reason,  the  Department  is  proposing 
to  delete  the  reference  to  the  optional 
phosphatase  test  that  appears  in  7  CFR 
part  58.2756.  This  action  does  not 
prohibit  using  the  phosphatase  test 
upon  request. 

5.  Update  the  Terminology  and  Format 
of  the  Standards 

The  current  U.S.  Standards  for  Instant 
Nonfat  Dry  Milk  were  last  revised  in 
1984.  Since  that  time,  changes  in 
terminology  and  formatting  of  standards 
have  taken  place.  The  proposal  would 
update  the  standards  to  provide 


consistency  among  the  various  U.S. 
grade  standards. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairy  products  are  free  to  choose 
whether  or  not  to  use  these  grade  - 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identify  the  degree  of  quality  in  the 
various  products.  Quality  in  general 
refers  to  usefulness,  desirability,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  instant  nonfat 
dry  milk  is  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA.  The 
Agency  believes  this  proposal  would 
accurately  identify  quality 
characteristics  in  instant  nonfat  dry 
milk. 

Corollary  changes  are  also  proposed 
for  the  General  Specifications  for  Dairy 
Plants  Approved  for  USDA  Inspection 
and  Grading  Service,  to  conform  the 
definition  of  instant  nonfat  dry  milk  set 
forth  therein  with  the  proposed  revision 
of  the  United  States  Standards  for 
Instant  Nonfat  Dry  Milk. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  202-208,  60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627,  unless 
otherwise  noted. 

2.  In  subpart  B,  §  58.205  (b)  is  revised 
to  read  as  follows: 

§  58.205    Meaning  of  words. 

***** 

(b)  Instant  nonfat  dry  milk.  Instant 
nonfat  dry  milk  is  nonfat  dry  milk 
which  has  been  produced  in  such  a 
manner  as  to  substantially  improve  its 
dispersing  and  reconstitution 
characteristics  over  that  produced  by 
the  conventional  process.  Instant  nonfat 
dry  milk  shall  not  contain  dry 
buttermilk,  dry  whey,  or  products  other 
than  nonfat  dry  milk,  except  that  lactose 
may  be  added  as  a  processing  aid  during 
instantizing.  The  instant  nonfat  dry  milk 
shall  not  contain  any  added 


preservatives,  neutralizing  agent,  or 
other  chemical.  If  lactose  is  used,  the 
amount  of  lactose  shall  be  the  minimum 
required  to  produce  the  desired  effect, 
but  in  no  case  shall  the  amount  exceed 
2.0  percent  of  the  weight  of  the  nonfat 
dry  milk.  If  instant  nonfat  dry  milk  is 
fortified  with  vitamin  A,  and  the 
product  is  reconstituted  in  accordance 
with  the  label  directions,  each  quart  of 
the  reconstituted  product  shall  contain 
2000  International  Units  thereof.  If 
instant  nonfat  dry  milk  is  fortified  with 
vitamin  D,  and  the  product  is 
reconstituted  in  accordance  with  the 
label  directions,  each  quart  of  the 
reconstituted  product  shall  contain  400 
International  Units  thereof. 
***** 

3.  In  Part  58,  Subpart  U  is  revised  to 
read  as  follows: 

Subpart  U— United  States  Standards  for 
Instant  Nonfat  Dry  Milk  ^ 

Definitions 

Sec. 

58.2750  Instant  nonfat  dry  milk. 

U.S.  Grade 

58.2751  Nomenclature  of  the  U.S.  grade. 

58.2752  Basis  for  determination  of  the  U.S. 
grade. 

58.2753  Specifications  for  the  U.S.  grade. 

58.2754  U.S.  grade  not  assignable. 
58.2756    Test  methods. 

Explanation  of  Terms 

58.2759    Explanation  of  terms. 


Subpart  U— United  States  Standards 
for  Instant  Nonfat  Dry  Milk ' 

Definitions 

§  58.2750    Instant  nonfat  dry  milk. 

(a)  Instant  nonfat  dry  milk  is  nonfat 
dry  milk  which  has  been  produced  in 
such  a  manner  as  to  substantially 
improve  its  dispersing  and 
reconstitution  characteristics  over  that 
produced  by  the  conventional 
processes.  Instant  nonfat  dry  milk 
covered  by  these  standards  shall  not 
contain  dry  buttermilk,  dry  whey,  or 
products  other  than  nonfat  dry  milk, 
except  that  lactose  may  be  added  as  a 
processing  aid  during  instantizing.  The 
instant  nonfat  dry  milk  shall  not  contain 
any  added  preservatives,  neutralizing 
agent,  or  other  chemical.  If  lactose  is 
used,  the  amount  of  lactose  shall  be  the 
minimum  required  to  produce  the 
desired  effect,  but  in  no  case  shall  the 
amount  exceed  2.0  percent  of  the  weight 
of  the  nonfat  dry  milk.  If  instant  nonfat 


'  Compliance  with  the  standards  in  this  subpart 
does  not  excuse  failure  to  comply  with  the 
provisions  of  the  Federal  Food.  Dnig,  and  Cosmetic 
Act. 


dry  milk  is  fortified  with  vitamin  A.  and 
the  product  is  reconstituted  in 
accordance  with  the  label  directions, 
each  quart  of  the  reconstituted  product 
shall  contain  2000  International  Units 
thereof.  If  instant  nonfat  dry  milk  is 
fortified  with  vitamin  D,  and  the 
product  is  reconstituted  in  accordance 
with  the  label  directions,  each  quart  of 
the  reconstituted  product  shall  contain 
400  International  Units  thereof. 

(b)  "Nonfat  dry  milk"  is  the  product 
obtained  by  the  removal  of  only  water 
fi-om  pasteurized  skim  milk.  It  contains 
not  more  than  5  percent  by  weight  of 
moisture  and  not  more  than  IV2  percent 
by  weight  of  milkfat  and  it  conforms  to 
the  applicable  provisions  or  21  CFR  part 
131,  "Milk  and  Cream"  as  issued  by  the 
Food  and  Drug  Administration.  Nonfat 
dry  milk  shall  not  contain  nor  be 
derived  from  dry  buttermilk,  dry  whey, 
or  products  other  than  skim  milk,  and 
shall  not  contain  any  added 
preservative,  neutralizing  agent,  or  other 
chemical. 

U.S.  Grade 

§  58.2751    Nomenclature  of  the  U.S.  grade. 
The  nomenclature  of  the  U.S.  grade  is 
U.S.  Extra. 

§  58.2752    Basis  for  determination  of  the 
U.S.  grade. 

The  U.S.  grade  of  instant  nonfat  dry 
milk  is  determined  on  the  basis  of 
flavor,  physical  appearance,  bacterial 
estimate  on  the  basis  of  standard  plate 
count  and  coliform  count,  milkfat 
content,  moisture  content,  scorched 
particle  content,  solubility  index, 
titratable  acidity,  and  dispersibility. 

§  58.2753    Specifications  for  the  U.S.  grade. 

(a)  U.S.  Extra  Grade.  U.S.  Extra  Grade 
instant  nonfat  dry  milk  shall  conform  to 
the  following  requirements  (See  Tables 
I,  II,  and  III  of  this  section): 

(1)  Flavor.  Reconstituted  instant 
nonfat  dry  milk  shall  possess  a  sweet, 
pleasing,  and  desirable  flavor,  but  may 
possess  the  following  flavors  to  a  slight 
degree:  Chalky,  cooked,  feed,  or  flat.  See 
Table  I  of  this  section. 

(2)  Physical  appearance.  Instant 
nonfat  dry  milk  shall  possess  a  uniform 
white  to  light  cream  natural  color.  It 
shall  be  reasonably  free-flowing  and  free 
from  lumps  except  those  that  readily 
break  up  with  very  slight  pressure.  See 
Table  II  of  this  section. 

(3)  Bacterial  estimate.  Not  more  than 
30,000  per  gram  standard  plate  count. 
See  Table  III  of  this  section. 

(4)  Coliform  count.  Not  more  than  10 
per  gram.  See  Table  III  of  this  section. 

(5)  Milkfat  content.  Not  more  than 
1.25  percent.  See  Table  III  of  this 
section. 


UMI 


12156  Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Proposed  Rules 


12157 


(6)  Moisture  content.  Not  more  than 
4.5  percent.  See  Table  III  of  this  section. 

(7)  Scorched  particle  content.  Not 
more  than  15.0  mg.  See  Table  III  of  this 
section. 

(8)  Solubility  index.  Not  more  than  1.0 
ml.  See  Table  III  of  this  section. 

(9)  Titratable  acidity.  Not  more  than 
0.15  percent  (lactic  acid).  See  Table  III 
of  this  section. 

(10)  Dispersibility.  Not  less  than  85.0 
percent.  See  Table  III  of  this  section. 

Table  I.— Classification  of  Flavor 


Flavor  characteristics 


Chalky 
Cooked 
Feed  ... 
Flat  


U.S.  extra 
grade 


Slight 
Slight 
Slight 
Slight 


Table  II.— Classification  of 
Physical  Appearance 


Physical  appearance 
characterlstKS 

U.S.  extra  grade 

Cokw  

Free  ftowing  

Lumpy  

White  to  light  cream. 

Reasonably. 

Very  slight  pressure. 

Table  III.— Classification 
According  to  Laboratory  Analysis 


Laboratory  tests 


Bacterial  estimate;  Standard 
plate  count;  per  gram  (max)  .. 

Coliform  count;  per  gram  (max) 

Milkfat  content  percent  (max)  ... 

Moisture  content;  percent  (max) 

Scorched  particle  content;  mg 
(max)  

Solubility  index;  ml  (max)  

Titratable  acidity  (lactic  acid); 
percent  (max) 

Dispersibility;  percent  (min)  


U.S.  extra 
grade 


30,000 
10 
1.25 
4.5 

15.0 
1.0 

0.15 
85.0 


S  58.2754    U.S.  grade  not  assignable. 

Instant  nonfat  dry  milk  shall  not  be 
assigned  the  U.S.  grade  for  one  or  more 
of  the  following  reasons: 

(a)  The  instant  nonfat  dry  milk  fails  to 
meet  the  requirements  for  U.S.  Extra 
Grade. 

(b)  The  instant  nonfat  dry  milk  has  a 
direct  microscopic  clump  (DMC)  count 
exceeding  40  million  per  gram. 

(c)  The  instant  nonfat  dry  milk  is 
produced  in  a  plant  that  is  rated 
ineligible  for  USDA  grading  service  or  is 
not  USDA-approved. 

$58.2756    Test  methods. 

All  required  tests  shall  be  performed 
in  accordance  with  DA  Instruction  No. 
918-RL,  "Instruction  for  Resident 
Grading  Quality  Control  Service 


Programs  and  Laboratory  Analysis," 
Dairy  Grading  Branch,  Dairy  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20090-6456;  the  latest  revision  of 
"Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists";  or  the  latest  edition  of 
"Standard  Methods  for  the  Examination 
of  Dairy  Products"  available  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street,  NW.,  Washington, 
DC  20005. 

Explanation  of  Terms 

§  58.2759    Explanation  of  terms. 

(a)  With  respect  to  flavor: 

(1)  Slight.  Detected  only  upon  critical 
examination. 

(2)  Chalky.  A  tactual  type  of  flavor 
lacking  in  characteristic  milk  flavor. 

(3)  Cooked.  Similar  to  a  custard  flavor 
and  imparts  a  smooth  aftertaste. 

(4)  Feed.  Feed  flavors  (such  as  alfflfa, 
sweet  clover,  silage,  or  similar  feed)  in 
milk  carried  through  into  the  instant 
nonfat  dry  milk. 

(5)  Flat.  Insipid,  practically  devoid  of 
any  characteristic  reconstituted  instant 
nonfat  dry  milk  flavor. 

(b)  With  respect  to  physical 
appearance: 

(1)  Reasonably  free-flowing.  Pours  in 
a  fairly  constant,  uniform  stream  from 
the  open  end  of  a  tilted  container  or 
scoop. 

(2)  Very  slight  pressure.  Lumps  fall 
apart  with  only  light  touch. 

(3)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(4)  Natural  color.  A  color  that  is  white 
to  light  cream. 

Dated:  February  24. 1995. 
Kenneth  C.  Clayton, 
Acting  Administrator 
[FR  Doc.  95-5295  Filed  3-3-95;  8:45  am) 
BILUNO  CODE  341»-3-P 


7  CFR  Part  58 
[DA-03-03] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray 
Process) 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revise  the  United  States  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray 
Process).  The  proposed  changes  would 


reduce  existing  bacterial  standard  plate 
count  maximums  and  incorporate  a 
coliform  requirement  to  reflect  the 
ability  of  the  U.S.  dairy  industry  to 
produce  high-quality  nonfat  dry  milk. 
The  reduction  in  the  maximum  standard 
plate  count  is  made  possible  through 
improved  raw  milk  quality  and 
enhanced  processing  and  sanitation 
techniques.  The  inclusion  of  a 
maximum  coliform  count  adds  to  the 
assurance  that  post-pasteurization 
contamination  has  not  occurred.  This 
proposal  was  developed  in  cooperation 
with  the  American  Dairy  Products 
Institute  and  other  trade  associations. 
DATES:  Comments  should  be  filed  by 
May  5,  1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Director,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2968-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
They  will  be  available  for  public 
inspection  at  the  Dairy  Division  in 
Room  2750-S  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  Room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202) 720-7473. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
the  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  use  of  the  standards  is 
voluntary  and  the  revisions  would  not 
increase  costs  to  those  utilizing  the 
standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

To  provide  quality  grade  standards 
that  reflect  the  ability  of  the  U.S.  dairy 
industry  to  produce  high-quality  nonfat 
dry  milk,  USDA  is  proposing  the 
following  changes  in  the  U.S.  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process). 


UMI 


1.  Expand  the  U.S.  Grade  Standards  To 
Include  a  Maximum  Coliform  Count  in 
USDA-Graded  Product 

Coliform  bacteria,  abundantly  present 
in  the  environment,  are  destroyed  by 
pasteurization.  Post-pasteurization 
contamination  has  occurred  when 
coliform  bacteria  are  present  in  nonfat 
dry  milk.  The  addition  of  a  coliform 
requirement  into  the  U.S.  grade 
standard  incre^ises  the  assurance  that 
USDA  graded  nonfat  dry  milk  is 
produced  and  packaged  in  a  sanitary 
manner. 

2.  Reduce  the  Standard  Plate  Count 
Requirements 

Enumeration  of  bacteria  by  the 
standard  plate  count  method  has  been  a 
criterium  used  in  the  determination  of 
U.S.  grade  for  many  years. 
Improvements  in  the  sanitary 
production  of  nonfat  dry  milk  have 
resulted  in  a  gradual  reduction  in  the 
number  of  bacteria  present  in  the 
product.  The  proposal  would  reduce  the 
allowable  bacteria  from  50,000  to  40,000 
per  gram  for  U.S.  Extra  Grade  and  from 
100,000  to  75,000  per  gram  for  U.S. 
Standard  Grade.  These  proposed 
changes  accurately  reflect  the  ability  of 
the  U.S.  dairy  industry  to  produce  high- 
quality  nonfat  dry  milk  and  enhance  the 
image  of  U.S.  products  on  the  world 
market. 

3.  Update  the  Terminology  and  Format 
of  the  Standards 

The  current  U.S.  Standards  for  Grades 
of  Nonfat  Dry  Milk  (Spray  Process)  were 
last  revised  in  1984.  Since  that  time, 
changes  in  terminology  and  formatting 
of  standards  have  taken  place.  The 
proposal  would  update  the  standards  to 
provide  consistency  among  the  various 
U.S.  grade  standards. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairy  products  are  free  to  choose 
whether  or  not  to  use  these  grade 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identify  the  degree  of  quality  in  the 
various  products.  Quality  in  general 
refers  to  usefulness,  desirability,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  nonfat  dry  milk 
is  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA.  The 
Agency  believes  this  proposal  would 


accurately  identify  quality 
characteristics  in  nonfat  dry  milk. 

Corollary  changes  are  also  proposed 
for  the  General  Specifications  for  Dairy 
Plants  Approved  for  USDA  Inspection 
and  Grading  Service,  to  conform  the 
definition  of  nonfat  dry  milk  set  forth 
therein  with  the  proposed  revision  of 
the  United  States  Standards  for  Grades 
of  Nonfat  Dry  Milk  (Spray  Process). 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products,  Food  grades  and 
standards,  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  202-208.  60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627,  unless 
otherwise  noted. 

2.  In  §  58.205,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  58.205    Meaning  of  words. 

***** 

(a)  Nonfat  dry  milk.  The  product 
obtained  by  the  removal  of  only  water 
from  pasteurized  skim  milk.  It  contains 
not  more  than  5  percent  by  weight  of 
moisture  and  not  more  than  IVz  percent 
by  weight  of  milkfat  and  it  conforms  to 
the  applicable  provisions  of  21  CFR  131 
"Milk  and  Cream"  as  issued  by  the  Food 
and  Drug  Administration.  Nonfat  dry 
milk  shall  not  contain  nor  be  derived 
from  dry  buttermilk,  dry  whey,  or 
products  other  than  skim  milk,  and 
shall  not  contain  any  added 
preservative,  neutralizing  agent,  or  other 
chemical. 
***** 

3.  In  Part  58,  Subpart  L  is  revised  to 
read  as  follows: 

Subpart  L — United  States  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray  Process)  ^ 

Definitions 

Sec. 

58.2525  Nonfat  dry  milk. 

U.S.  Grades 

58.2526  Nomenclature  of  U.S.  grades. 

58.2527  Basis  for  determination  of  U.S. 
grade. 

58.2528  Specifications  for  U.S.  grades. 

58.2529  U.S.  grade  not  assignable. 
58.2532    Test  methods. 

Explanation  of  Terms 

58.2537    Explanation  of  Terms. 


Supplement  to  U.S.  Standards  for  Grades  of 
Nonfat  Dry  Milk  (Spray  Process):  U.S.  Heat 
Treatment  Classification 

58.2538  Basis  for  obtaining  heat  treatment 
classification. 

58.2539  Nomenclature  of  U.S.  Heat 
Treatment  Classification. 

58.2540  Basis  for  determination  of  U.S. 
Heat  Treatment  Classification. 

58.2541  Test  method;  whey  protein 
nitrogen. 

Subpart  L— United  States  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process) ' 

Definitions 

§58.2525    Nonfat  dry  milk. 

(a)  "Nonfat  dry  milk"  is  the  product 
obtained  by  the  removal  of  only  water 
from  pasteurized  skim  milk.  It  contains 
not  more  than  5  percent  by  weight  of 
moisture  and  not  more  than  IV2  percent 
by  weight  of  milkfat  and  it  conforms  to 
the  applicable  provisions  of  21  CFR  part 
131,  "Milk  and  Cream"  as  issued  by  the 
Food  and  Drug  Administration.  Nonfat 
dry  milk  covered  by  these  standards 
shall  not  contain  nor  be  derived  from 
dry  buttermilk,  dry  whey,  or  products 
other  than  skim  milk,  and  shall  not 
contain  any  added  preservative, 
neutralizing  agent,  or  other  chemical. 

U.S.  Grades 

§58.2526    Nomenclature  of  U.S.  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 

(a)  U.S.  Extra. 

(b)  U.S.  Standard. 

§  58.2527    Basis  for  determination  of  U  .3. 
grade. 

(a)  The  U.S.  grade  of  nonfat  dry  milk 
is  determined  on  the  basis  of  flavor, 
physical  appearance,  bacterial  estimate 
on  the  basis  of  standard  plate  count, 
milkfat  content,  moisture  content, 
scorched  particle  content,  solubility 
index,  and  titratable  acidity. 

(b)  The  final  U.S.  grade  shall  be 
established  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality  factors. 

§  58.2528    Specifications  for  U.S.  grades. 

(a)  L^.S.  E.xtra  Grade.  U.S.  Extra  Grade 
nonfat  dry  milk  shall  conform  to  the 
following  requirements  (See  Tables  I,  II, 
and  III  of  this  section): 

(1)  Flavor.  Reconstituted  nonfat  dry 
milk  shall  possess  a  sweet,  pleasing,  and 
desirable  flavor,  but  may  possess  the 
following  Havors  to  a  slight  degree: 
Chalky,  cooked,  feed,  or  flat.  See  Table 
I  of  this  section. 


'  Compliance  with  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 


'  Compliance  with  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
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(2)  Physical  appearance.  Nonfat  dry 
milk  shall  possess  a  uniform  white  to 
light  cream  natural  color.  It  shall  be  free 
from  lumps,  except  those  that  readily 
break  up  with  slight  pressure,  and  be 
practically  hee  from  visible  dark 
particles.  The  reconstituted  product 
shall  be  free  from  graininess.  See  Table 
n  of  this  section. 

(3)  Bacterial  estimate.  Not  more  than 
40,000  per  gram  standard  plate  count. 
See  Table  III  of  this  section. 

(4)  Milkfat  content.  Not  more  than 
1.25  percent.  See  Table  III  of  this 
section. 

(5)  Moisture  content.  Not  more  than 
4.0  percent.  See  Table  III  of  this  section. 

(6)  Scorched  particle  content.  Not 
more  than  15.0  mg.  See  Table  III  of  this 
section. 

(7)  Solubility  index.  Not  more  than  1.2 
ml.,  except  that  product  classified  as 


U.S.  High-heat  may  have  not  more  than 
2.0  ml.  See  Table  ni  of  this  section. 

(8)  Titratable  acidity.  Not  more  than 
0.15  percent  (lactic  add).  See  Table  III 
of  this  section. 

(b)  U.S.  Standard  Grade.  U.S. 
Standard  Grade  nonfat  dry  milk  shall 
conform  to  the  following  requirements 
(See  Tables  1, 11,  and  III  of  this  section): 

(1)  Flavor.  Reconstituted  nonfat  dry 
milk  shall  possess  a  fairly  pleasing 
flavor,  but  may  possess  the  following 
flavors  to  a  slight  degree:  Bitter, 
oxidized,  scorched,  storage,  or  utensil; 
the  following  to  a  defmite  degree: 
Chalky,  cooked,  feed,  or  flat.  See  Table 
I  of  this  section. 

(2)  Physical  appearance.  Nonfat  dry 
milk  may  possess  a  slight  unnatural 
color.  It  shall  be  free  from  lumps,  except 
those  that  break  readily  under  moderate 
pressure,  and  be  reasonably  free  from 


visible  dark  particles.  The  reconstituted 
product  shall  be  reasonably  free  from 
graininess.  See  Table  II  of  this  section. 

(3)  Bacterial  estimate.  Not  more  than 
75,000  per  gram  standard  plate  count. 
See  Table  III  of  this  section. 

(4)  Milkfat  content.  Not  more  than 
1.50  percent.  See  Table  III  of  this 
section. 

(5)  Moisture  content.  Not  more  than 
5.0  percent.  See  Table  III  of  this  section. 

(6)  Scorched  particle  content.  Not 
more  than  22.5  mg.  See  Table  III  of  this 
section. 

(7)  Solubility  index.  Not  more  than  2.0 
ml.,  except  that  product  classified  as 
U.S.  High-heat  may  have  not  more  than 
2.5  ml.  See  Table  ni  of  this  section. 

(8)  Titratable  acidity.  Not  more  than 
0.17  percent  (lactic  acid).  See  Table  in 
of  this  section. 


Table  I.— Classification  of  Flavor  With  Corresponding  U.S.  Grade 


Flavor  characten'&tics 


Bitter 

Chalky  .... 
Cooked  ... 

Feed 

Flat  

Oxidized  . 
Scorched 
Storage  ... 
Utensil  .... 


U.S.  extra 

U.S 

.  standard 

grade 

grade 



s 

8 

D 

S 

D 

S 

D 

S 

D 
S 
S 
S 
S 

(— )  m  Not  permitted    S  >  Slight    D  •  Definite. 

Table  II.— Classification  of  Physical  Appearance  With  Corresponding  U.S.  Grade 


Physical  appearance  characteristics 


Dry  Product 

Lumpy 

Unnatural  color 

Visible  dark  particles 
Reconstituted  Product 

Grainy  


U.S.  extra  grade 


Slight  

Practically  free 


U.S.  standard  grade 


Moderate. 
Slight. 
Reasonably  free. 

Reasonably  free. 


( — )  "  Not  permitted. 

Table  III.— Classification  According  to  Laboratory  Analysis  With  Corresponding  U.S.  Grade 

Laboratory  tests 

Bacterial  estimate;  Star)dard  plate  count;  per  gram  (max)  

Milkfat  content;  percent  (max)  _ 

Moisture  content,  percent  (max) „ 

Scorched  particle  content;  mg  (max) 

Solubility  index;  ml  (max) 

U.S.  High-heat  (max) „ 

Titratable  acidity  (lactic  acid);  percent  (max) 


§  58.^529    U.S.  grade  not  assignable.      / 

Nonfat  dry  milk  shall  not  be  assigned 
a  U.S.  grade  for  one  or  more  of  the 
following  reasons: 


(a)  The  nonfat  dry  milk  fails  to  meet 
or  exceed  the  requirements  for  U.S. 
Standard  Grade. 

(b)  The  nonfat  dry  milk  has  a  direct 
microscopic  clump  (DMC)  count 
exceeding  100  million  per  gram. 


(c)  The  nonfat  dry  milk  has  a  coliform 
count  exceeding  10  per  gram. 

(d)  The  nonfat  dry  miflc  is  produced 
in  a  plant  that  is  rated  ineligible  for 
USDA  grading  service  or  is  not  USDA- 
approved. 


§58.2532    Test  mettiods. 

All  required  tests  shall  be  performed 
in  accordance  with  DA  Instruction  No. 
918-RL,  "Instruction  for  Resident 
Grading  Quality  Control  Service 
Programs  and  Laboratory  Analysis," 
Dairy  Grading  Branch,  Dairy  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20090-6456;  the  latest  revision  of 
"Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists";  or  the  latest  edition  of 
"Standard  Methods  for  the  Examination 
of  Dairy  Products",  available  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street  NW.,  Washington, 
DC  20005. 

Explanation  of  Terms 

§58.2537    Explanation  of  terms. 

(a)  With  respect  to  flavor: 

(1)  Slight.  Eietected  only  upon  critical 
examination. 

(2)  Definite.  Not  intense  but 
detectable. 

(3)  Bitter.  Distasteful,  similar  to  the 
taste  of  quinine. 

(4)  Chalky.  A  tactual  type  of  flavor 
lacking  in  characteristic  milk  flavor. 

(5)  Cooked.  Similar  to  a  custard  flavor 
and  imparts  a  smooth  aftertaste. 

(6)  Feed.  Feed  flavors  (such  as  alfalfa, 
sweetclover,  silage,  or  similar  feed)  in 
milk  carried  through  into  the  nonfat  dry 
milk. 

(7)  Flat.  Insipid,  practically  devoid  of 
any  characteristic  reconstituted  nonfat 
dry  milk  flavor. 

(8)  Oxidized.  A  flavor  resembling 
cardboard  and  sometimes  referred  to  as 
"cappy"  or  "tallowy". 

(9)  Scorched.  A  more  intensified 
flavor  than  "cooked"  and  imparts  a 
burnt  aftertaste. 

(10)  Storage.  Lacking  in  freshness  and 
imparting  a  "stale"  aftertaste. 

(11)  Utensil.  A  flavor  that  is 
suggestive  of  improper  or  inadequate 
washing  and  sanitation  of  milking 
machines,  utensils,  or  manufacturing 
equipment. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Present  only  upon 
very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

(4)  Moderate  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
easily. 

(5)  Grainy-.  Minute  particles  of 
undissolved  powder  appearing  in  a  thin 
film  on  the  surface  of  a  glass  or  tumbler. 


(6)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(7)  Natural  color.  A  color  that  is  white 
to  light  cream. 

(8)  Unnatural  color.  A  color  that  is 
more  intense  than  light  cream  and  is 
brownish,  dull,  or  grey-like. 

(9)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Supplement  to  U.S.  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray 
Process):  U.S.  Heat  Treatment 
Classification 

§58.2538    Basis  for  obtaining  heat 
treatment  classification. 

Heat  treatment  classification  is  not  a 
U.S.  grade  requirement  except  in  cases 
when  the  higher  solubility  index 
specified  for  U.S.  High-heat  product  is 
permitted.  In  all  other  instances, 
product  submitted  for  USDA  grading 
may  be  analyzed  for  heat  treatment 
classification  upon  request  and  the 
results  shown  on  the  grading  certificate. 
Heat  treatment  classification  will  be 
made  available  only  upon  a  product 
graded  by  USDA. 

§  58.2339    Nomenclature  of  U.S.  Heat 
Treatment  Classification. 

The  nomenclature  of  U.S.  Heat 
Treatment  Classification  is  as  follows: 

(a)  U.S.  High-heat. 

(b)  U.S.  Medium-heat. 

(c)  U.S.  Low-heat. 

§58.2540    Basis  for  determination  of  U.S. 
Heat  Treatment  Classification. 

The  whey  protein  nitrogen  test  shall 
be  used  in  determining  the  heat 
treatment  classification  as  follows: 

(a)  U.S.  High-heat.  The  finished 
product  shall  not  exceed  1.50  mg. 
undenatured  whey  protein  nitrogen  per 
gram  of  nonfat  dry  milk. 

(b)  U.S.  Medium-heat.  The  finished 
product  shall  exceed  1.50  mg. 
undenatured  whey  protein  nitrogen  per 
gram  of  nonfat  dry  milk  and  shall  be 
less  than  6.00  mg.  undenatured  whey 
protein  nitrogen  per  gram  of  nonfat  dry 
milk. 

(c)  U.S.  Low-heat.  The  finished 
product  shall  be  not  less  than  6.00  mg. 
undenatured  whey  protein  nitrogen  per 
gram  of  nonfat  dry  milk. 

§  58.2541    Test  method;  whey  protein 
nitrogen. 

The  whey  protein  nitrogen  test  shall 
be  performed  in  accordance  with  DA 
Instruction  918-RL,  "Instruction  for 
Resident  Grading  Quality  Control 
Service  Programs  and  Laboratory 
Analysis,"  Dairy  Grading  Branch,  Dairy 
Division,  Agricultural  Marketing 


Service,  U.  S.  Department  of 
Agriculture,  Washington,  DC  20090- 
6456,  or  the  latest  edition  of  "Standard 
Methods  for  the  Examination  of  Dairy 
Products",  available  from  the  American 
Public  Health  Association,  1015 
Fifteenth  Street,  NW.,  Washington,  DC 
20005. 

Dated:  February  24, 1995. 
Kenneth  C.  Clayton, 
Acting  Administrator. 
jFR  Doc.  95-5293  Filed  3-3-95;  8:45  ami 

BILUNQ  CODC  341(M)2-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  102, 104,  IDS,  and  116 
[Docket  No.  93-072-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Licenses, 
Inspections,  Records,  and  Reports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  under  the  Virus-Serum- 
Toxin  Act  to  clarify  certain  provisions 
concerning  licenses,  inspections, 
records,  and  reports.  The  effect  of  the 
rule  is  to  ensure  that  licensees  are  aware 
of  the  fact  that  licenses  are  issued  on  the 
condition  that  the  licensee  permit 
inspection  of  establishments,  products, 
and  records,  and  that  a  licensee  must 
have  at  least  one  product  license  in 
order  to  maintain  a  valid  establishment 
license.  Failure  to  permit  inspection 
would  make  the  license  subject  to 
suspension  or  revocation.  We  are  also 
proposing  amendments  concerning  the 
content  of  records  and  reports  and  their 
availability  for  inspection.  The 
proposed  rule  is  necessary  to  clarify  and 
simplify  certain  provisions  of  the 
regulations. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
5, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-072-1,  Animal  and  Plant 
Health  Inspection  Service,  Regulatory 
Analysis  and  Development,  Program 
and  Policy  Development,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  93-072-t. 
Comments  received  may  be  inspected  at 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
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inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Dr.  Anne  Goodman,  Chief  Staff 
Microbiologist,  Veterinary  Biologies, 
BBEP.  APHIS,  USDA,  4700  River  Road 
Unit  148,  Riverdale,  MD  20737-1237. 
301-734-8245. 

SUPPLEMENTARY  INFORMATION:  The  Virus- 
Serum-Toxin  Act  of  1913  (21  U.S.C. 
151-159),  as  amended,  is  intended  to 
ensure  thai  veterinary  biological 
.products  shipped  in  or  from  the  United 
States  are  not  worthless,  contaminated, 
dangerous,  or  harmful.  To  achieve  that 
purpose,  the  Act  requires  that  such 
products  be  prepared  in  compliance 
with  USDA  regulations  at  an 
establishment  holding  an  unsuspended 
and  unrevoked  USDA  establishment 
license.  No  such  products  may  be 
imported  into  the  United  States  without 
a  permit  issued  by  the  Administrator. 
Provisions  regarding  veterinary 
biological  product  licenses,  license 
suspensions,  and  inspections  appear  in 
the  regulations.  See  for  example,  9  CFR 
Parts  102, 105.  and  116. 

The  regulations  currently  provide  in 
§  102.4(f)  that  when  a  licensee  holding 
an  establishment  license  no  longer 
holds  an  unexpired,  unsuspended,  or 
unrevoked  product  license  authorizing 
preparation  of  a  product  in  the  licensed 
establishment,  the  establishment  license 
shall  be  submitted  to  the  Administrator 
for  termination. 

Pursuant  to  §  102.2  of  the  regulations, 
licensees  producing  biological  products 
in  the  United  States  are  required  to  hold 
at  least  one  unexpired,  unsuspended, 
and  unrevoked  product  license  in 
addition  to  an  establishment  license. 
Therefore,  and  establishment  license 
without  a  product  license  would  not  be 
valid.  Section  102.2  would  be  amended 
to  make  this  clear. 

Section  102.4  would  also  be  amended 
by  revising  paragraph  (f)  and  by  adding 
new  paragraph  (g).  Paragraph  (f)  would 
be  revised  to  provide  that  an 
establishment  license  is  not  valid  unless 
the  licensee  also  holds  a  product 
license,  or  is  in  the  process  of  obtaining 
one.  This  would  include  activities  such 
as  requesting  or  filing  a  product  license 
application  or  being  involved  in  the 
development  of  a  product.  Paragraph  (g) 
would  provide  that  licenses  for 
establishments  where  biological 
products  are  prepared  shall  be  issued  on 
condition  that  the  licensee  shall  permit 
the  inspection  by  USDA  inspectors  of 
such  establishments  and  of  products 
prepared  in  these  establishments. 
Failure  to  permit  such  inspection  could 
result  in  license  suspension  or 


revocation.  This  proposed  change 
simply  reflects  the  language  in  §  157  of 
the  Virus-Serum-Toxin  Act. 

In  §  104.6(b),  editorial  changes  would 
be  made  to  reflect  organizational 
changes  within  the  Animal  and  Plant 
Health  Inspection  Service.  The  words 
"Veterinary  Services"  would  be 
removed  and  the  words  "Animal  and 
Plant  Health  Inspection  Service"  would 
be  added  in  their  place. 

Amendments  would  also  be  made  to 
two  sections  of  part  105  of  the 
regulations  which  deal  with  suspension, 
revocation,  or  termination  of  biological 
product  licenses  or  permits.  In  §  105.1, 
current  paragraphs  (a)(4)  and  (5)  would 
be  redesignated  paragraphs  (a)(5)  and 
(6).  New  §  105.1(a)(4)  would  be  added  to 
assure  that  licensees,  permittees,  or 
foreign  manufacturers  of  products  that 
are  imported  under  permit,  maintain 
and  make  available  for  inspection  all 
records  relevant  to  the  development  and 
preparation  of  a  product.  Records  and 
reports  would  be  required  to  be 
complete  and  accurate. 

Otherwise  a  license  or  permit  could 
be  subject  to  suspension  or  revocation 
under  §  105.1.  This  proposed 
amendment  to  clarify  the  regulations  is 
necessary  because  of  recent  incidence  of 
noncompliance  and  refusal  by  licensees 
or  permittees  to  produce  requested 
records  and  reports.  Since 
recordkeeping  is  already  required  under 
current  §  116.8,  no  new  paperwork 
burden  would  be  imposed. 

The  second  amendment  which  would 
be  made  in  Part  105  is  to  §  105.4 
concerning  termination  of  licenses  for 
inactivity.  Proposed  §  105.4(a)  would 
specify  that  a  product  license  or  a 
permit  would  be  terminated  for 
inactivity  unless  intent  to  resume 
activity  is  demonstrated.  Proposed 
§  105.4(b)  would  also  specify  that 
certain  records  be  completed  and 
retained  in  accordance  with  provisions 
in  §  116.8.  The  proposed  amendment 
would  help  to  make  the  section  clearer 
and  easier  to  administer. 

The  proposed  rule  would  also  amend 
several  sections  of  Part  116  which  deal 
with  records  and  reports.  First  §  116.1 
would  be  amended  to  provide  that 
detailed  records  and  reports  concerning 
biological  products  must  be  maintained 
at  the  establishment  in  which  the 
products  are  produced,  unless  otherwise 
authorized  (See  proposed  §  116.1(c)). 
This  proposed  change  is  necessary 
because  of  problems  which  have  arisen 
during  inspections  involving  records 
which  were  not  available  at  the 
producing  establishment.  Since  such 
records  and  reports  are  already  required 
under  current  §§  116.5  and  116.8,  no 


new  reporting  or  recordkeeping  burden 
would  be  imposed. 

Proposed  §  116.1(b)  would  also  be 
added  to  provide  for  appropriate  records 
at  the  permittee's  place  of  business. 
Proposed  §  116.1(c)  would  be  added  to 
provide  for  maintenance  of  records  at  an 
alternate  location.  Such  an  alternate 
location  would  have  to  be  confirmed  by 
filing  an  addendum  to  the  plot  plan 
legend.  The  proposed  amendment 
would  provide  for  archiving  of  records, 
maintenance  of  distribution  records, 
and  compilation  of  consumer  reports  in 
off-premise  facilities  and  other 
locations.  Such  archiving  of  records  and 
reports  should  not  result  in  paperwork 
burden  that  is  greater  than  that  already 
required  under  current  §§  116.5  and 
116.8. 

Section  116.5  would  be  amended  to 
clarify  that  producers  and  importers  of 
biological  products  may  be  required  to 
submit  reports  containing  information 
related  to  production  activities  or  the 
purity,  safety,  potency,  and  efficacy  of  a 
product.  The  proposed  amendment 
would  clarify  that  APHIS  be  notified 
when  a  consumer  report  raises  a 
question  regarding  purity,  safety, 
potency,  and  efficacy  of  a  product  or  a 
product  is  found  to  be  unsatisfactory,  or 
prepared,  tested,  or  distributed  in 
violation  of  the  act  or  regulations. 
Again,  the  amendment  is  necessary  to 
clarify  for  licensees,  permittees,  and 
foreign  manufacturers  the  type  of 
information  that  must  be  provided  to 
APHIS.  Since  product  purity,  safety, 
potency,  and  efficacy  remain  the 
responsibility  of  licensees  and 
permittees,  no  new  paperwork  burden 
would  be  imposed  by  these 
amendments  over  what  is  required  in 
current  part  116. 

Section  116.7  would  be  amended  to 
state  that  test  summaries  prepared  from 
reports  must  be  submitted  to  APHIS  on 
Form  2008  or  its  equivalent  prior  to 
serial  or  subserial  release. 

Finally  §  116.8,  which  deals  with 
records  and  their  retention,  would  be 
amended  by  including  permittees  in  the 
requirement  that  records  concerning 
biological  products  (other  than 
disposition  records)  be  completed  prior 
to  product  marketing  or  export.  In 
addition,  permittees  would  be  required 
to  retain  all  records  at  a  designated 
establishment  or  place  of  business  for  a 
specified  period  of  time  after  the 
expiration  date  of  the  product.  Since  the 
permittee  is  normally  a  licensee  or  a 
representative  of  a  foreign  manufacturer, 
who  already  has  recordkeeping 
requirements  under  current  §  116.8,  no 
new  recordkeeping  requirements  would 
be  imposed  by  this  amendment. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
order  12866,  and  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  proposed  rule  would  amend  the 
regulations  in  9  CFR  parts  102, 104, 105, 
and  116  to  clarify  existing  provisions 
concerning  licenses,  inspections, 
records,  and  reports.  Licenses  are  issued 
on  condition  that  the  licensee  permit 
inspection  of  establishments,  products, 
and  records.  The  proposed  rule  would 
provide  that  the  failure  to  permit  such 
inspection  would  make  the  license 
subject  to  suspension  or  revocation.  In 
order  to  hold  a  valid  establishment 
license,  licenses  are  required  to  have  at 
least  one  unexpired,  unsuspended,  and 
unrevoked  product  license.  Otherwise, 
the  establishment  license  would  be 
invalid.  We  are  also  proposing 
amendments  concerning  the  content  of 
records  and  reports  and  the  availability 
of  their  inspection. 

The  proposed  rule  would  make  clear 
and  unambiguous  certain  regulatory 
provisions.  No  new  requirements  are 
added  in  the  proposed  rule.  Therefore, 
no  adverse  economic  impact  would 
result  from  the  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 


by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0013. 

List  of  Subjects 

9  CFR  Part  102 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  104 

Animal  biologies.  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation. 

9  CFR  Part  105 

Animal  biologies. 

9  CFR  Part  116 

Animal  biologies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  102,  104, 
105,  and  116  would  be  revised  as 
follows: 

PART  102— LICENSES  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  part  102 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  102.2,  the  introductory 
paragraph  would  be  designated  as 
paragraph  (a)  and  a  new  paragraph  (b) 
would  be  added  to  read  as  follows: 

§  1 02.2    Licenses  required. 

***** 

(b)  An  applicant  who  applies  for  an 
establishment  license  must  also  apply 
for  at  least  one  product  license.  An 
establishment  license  will  not  be  issued 
without  a  license  authorizing  the 
production  of  a  biological  product  in  the 
establishment. 

3.  In  §  102.4,  paragraph  (f)  would  be 
revised,  paragraphs  (g)  and  (h)  would  be 
redesignated  as  paragraphs  (h)  and  (i), 
respectively,  and  new  paragraph  (g) 
would  be  added  to  read  as  follows: 

§102.4    U.S.  Veterinary  Biologies 
Establishment  License. 

***** 

(f)  When  a  licensee  no  longer  holds  at 
least  one  unexpired,  unsuspended,  or 
unrevoked  product  license  authorizing 
the  preparation  of  a  biological  product, 
or  is  in  the  process  of  obtaining  a 
product  license,  the  establishment 
license  shall  no  longer  be  valid  and 
shall  be  returned  to  the  Administrator. 
In  the  case  where  an  establishment 
license  expires  or  is  suspended  or 
revoked,  any  product  license 
authorizing  preparation  of  a  product  at 
such  establishment  shall  be  invalid 


indefinitely  or  for  as  long  as  the 
suspension  is  in  effect. 

(g)  Any  license  issued  under  this  Part 
to  establishments  in  which  biological 
products  are  prepared  shall  be  issued  on 
condition  that  the  licensee  permit  the 
inspection  of  such  establishments, 
products,  product  preparation,  and  all 
relevant  records  as  provided  in  Part  115. 
Failure  to  permit  inspection  may  result 
in  the  license  being  suspended  or 
revoked. 


PART  104— PERMITS  FOR 
BIOLOGICAL  PRODUCTS 

4.  The  authorify  citation  for  part  104 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159:  7  CFR  2.17, 
2.51,  and  371.2(d). 

S  104.6    [Amended] 

5.  In  §  104.6,  paragraph  (b),  the  words 
"Veterinary  Services"  would  be 
removed  and  the  words  "Animal  and 
Plant  Health  Inspection  Service"  would 
be  added  in  their  place. 

6.  In  9  CFR  part  105,  the  heading  for 
the  part  would  be  revised  to  read  as 
follows: 

PART  105— SUSPENSION, 
REVOCATION,  OR  TERMINATION  OF 
BIOLOGICAL  LICENSES  OR  PERMITS 

7.  The  authority  citation  for  part  105 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

8.  In  §  105.1,  paragraphs  (a)(4)  and 
(a)(5)  would  be  redesignated  paragraphs 
(a)(5)  and  (a)(6),  new  paragraph  (a)(4) 
would  be  added,  and  redesignated 
paragraph  (a)(5)  would  be  revised  to 
read  as  follows: 

§105.1    Suspension  or  revocation. 


(a)  •  •  * 

(4)  The  licensee,  permittee,  or  the 
foreign  manufacturer  has  failed  to 
maintain  and  make  available  for 
inspection  records  in  connection  with 
the  development  and  preparation  of 
product,  has  failed  to  provide  complete 
and  accurate  information  when 
requested,  or  has  failed  to  provide 
complete  and  accurate  information  in 
theOutline  of  Production  or  in  reports 
and  records; 

(5)  The  licensee  or  permittee  has 
violated  or  failed  to  comply  with  any 
provision  of  the  Virus-Serum-Toxin  Act 
or  the  regulations  in  this  subchapter, 
***** 

9.  Section  105.4  would  be  revised  to 
read  as  follows: 


UMI 
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$  105.4    Termination  of  licenses  and 
permits  (or  Inactivity. 

(a)  If  a  biological  product  has  not  been 
prepared  by  a  licensee,  or  imported  by 

a  permittee  for  a  period  of  five  years  or 
more,  the  Administrator  may  require  the 
licensee  to  show  intent  to  resume 
production,  or  the  permittee  to  show 
intent  to  resume  importation,  within  six 
months  of  notification.  If  the  licensee 
does  not  resume  preparation,  or  the 
permittee  does  not  resume  importation, 
within  six  months  of  notification,  or 
within  a  mutually  agreeable  period,  the 
product  license,  or  permit,  may  be 
terminated  by  the  Administrator. 

(b)  When  a  license  or  permit  is 
terminated,  the  licensee  or  permittee 
shall  continue  to  be  subject  to 
applicable  records  provisions  of  §  116.8. 

10.  In  9  CFR  part  116,  the  heading  for 
the  part  would  be  revised  to  read  as 
follows: 

PART  116— RECORDS  AND  REPORTS 

11.  The  authority  citation  for  part  116 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

12.  In  §  116.1,  paragraphs  (a),  (b)  and 
(c)  would  be  redesignated  as  paragraphs 
(a)(1),  (a)(2).  and  (a)(3),  respectively; 
redesignated  paragraph  (a)(1)  would  be 
revised:  the  introductory  paragraph 
would  be  designated  as  paragraph  (a) 
and  would  be  revised;  and  new 
paragraphs  (b)  and  (c)  would  be  added 
to  read  as  follows: 

§  116.1    Applicability  and  general 
considerations. 

(a)  Each  licensee,  permittee,  and 
foreign  manufacturer  of  biological 
products  imported  into  the  United 
States  shall  maintain,  at  the  licensed  or 
foreign  establishment  in  which  the 
products  are  prepared,  detailed  records 
of  information  necessary  to  give  a 
complete  accounting  of  all  the  activities 
within  such  establishment.  Such 
records  shall  include,  but  shall  not  be 
limited  to,  the  items  enumerated  in  this 
part. 

(1)  Records  shall  be  made 
concurrently  with  the  performance  of 
successive  steps  in  the  development  and 
preparation  of  biological  products, 
including  new  products  under 
development.  Such  records  shall 
include  the  date  and  where  critical,  the 
time  that  each  essential  step  was  taken, 
the  identity  and  quantity  of  ingredients 
added  or  removed  at  each  step,  and  any 
gain  or  loss  of  product  from  the 
beginning  to  the  end  of  product 
preparation. 


(b)  In  the  case  of  imported  products, 
each  permittee  shall  maintain  at  the 
permittee's  place  of  business  detailed 
and  accurate  records  that  are  relevant  to 
each  imported  product  and  that  include, 
but  are  not  limited  to.  importation 
documents,  sampling  records,  tests 
summaries,  shipping  records,  and 
inventory  and  disposition  records  as 
required  in  §116.2. 

(c)  When  authorized  by  the 
Administrator,  the  licensee,  permittee, 
or  foreign  manufacturer  may  maintain 
and  retain  records  required  under  part 
116  at  an  alternative  location.  Such 
authorization  shall  be  confirmed  by  the 
filing  of  an  addendum  to  the  plot  plan 
legend.  The  addendun>  shall  list  the 
location  of  the  records  and  the 
condition  of  their  storage  and  shall 
permit  the  inspection  of  the  records  by 
APHIS  inspectors,  or  foreign  inspectors 
acting  on  behalf  of  APHIS. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  057&-0013) 

§§  1 1 6.2, 1 1 6.3, 1 1 6.4,  and  1 1 6.6 
[Amended] 

13.  At  the  end  of  §§  116.2. 116.3, 
116.4,  and  116.6,  the  reference  to  OMB 
control  number  "0579-0059"  would  be 
removed  and  the  number  "0579-0013" 
would  be  added  in  its  place. 

14.  Section  116.5  would  be  revised  to 
read  as  follows: 


§116.5    Reports. 

(a)  When  required  by  the 
Administrator,  reports  containing 
accurate  and  complete  information 
concerning  biological  products, 
including  but  not  limited  to,  product 
development  and  preparation,  consumer 
reports,  and  market  suspensions  and 
recalls,  shall  be  prepared  and  submitted 
to  the  Animal  and  Plant  Health 
Inspection  Service  by  the  licensee, 
permittee,  or  foreign  manufacturer 
whose  products  are  being  imported  or 
offered  for  importation.  Unless 
otherwise  authorized  by  the 
Administrator,  records  necessary  to 
make  such  reports  shall  be  maintained 
in  each  establishment. 

(b)  If,  at  any  time,  consumer  reports 
concerning  the  use  of  products  raise 
questions  regarding  purity,  safety, 
potency,  or  efficacy  of  the  products;  or 
a  biological  product  appears  to  be 
unsatisfactory  or  is  found  to  have  been 
prepared,  tested,  or  distributed  in 
violation  of  the  Virus-Serum-Toxin  Act 
or  the  regulations;  the  licensee, 
permittee,  or  foreign  manufacturer  shall 
immediately  report  the  circmnstances 
and  the  action  taken,  if  any,  to  the 
Animal  and  Plant  Health  Inspection 
Service. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0013) 

15.  In  §  116.7,  the  second  sentence 
would  be  revised  to  read  as  follows: 

§116.7    Test  records. 

*  *  *  Summaries  of  such  tests  shall 
be  prepared  from  such  records  and 
submitted  to  the  Animal  and  Plant 
Health  Inspection  Service  using  APHIS 
Form  2008  or  an  acceptable  equivalent 
form  prior  to  release  of  the  serial  or 
subserial.  *  *  * 
*        *        •        *        * 

16.  Section  116.8  would  be  revised  to 
read  as  follows: 

§  1 1 6.8    Completion  and  retention  of 
records. 

All  records  (other  than  disposition 
records)  required  by  this  part  shall  be 
completed  by  the  licensee,  permittee,  or 
foreign  manufacturer  before  any  portion 
of  a  serial  of  any  product  may  be 
marketed  in  the  United  States  or 
exported.  All  records  shall  be  retained 
at  the  licensed  or  foreign  establishment 
or  permittee's  place  of  business  for  a 
period  of  two  years  after  the  expiration 
date  of  a  product,  or  for  such  longer 
period  as  may  be  required  by  the 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0013) 

Done  in  Washington.  DC.  this  28th  day  of 
February  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 
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9  CFR  Parts  102  and  114 
[Doclcet  No.  93-136-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  State-Federal 
Licensure  of  Veterinary  Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  State-Federal 
licensing  of  veterinary  biological 
products.  The  effect  of  the  amendment 
would  be  that  a  Federally  licensed 
establishment  would  not  be  allowed  to 
produce  the  same  veterinary  biological 
product  under  both  a  State  and  Federal 
product  license.  Autogenous  biologies 
would  not  be  subject  to  the  same 
requirement,  in  that  a  Federally  licensed 
establishment  could  hold  both  State  and 
Federal  product  licenses  for  autogenous 
biologies,  but  must  choose  to  produce 
each  specific  serial  of  such  biologic 


under  either  a  State  or  Federal  product 
license.  No  autogenous  biologic  could 
be  produced  at  the  same  time  under 
both  a  Federal  and  State  license.  The 
amendment  is  necessary  in  order  to 
ensure  the  integrity  of  the  Federal 
licensing  system  and  the  safety  of 
biological  products  produced  in 
Federally  licensed  establishments. 

We  are  also  removing  outdated 
sections  from  the  regulations  referring  to 
interim  establishment  licenses  and 
exemption  procedures  that  were 
permitted  during  the  5-year  transition 
period  to  attain  Federal  licensure  under 
the  1985  amendments  to  the  Virus- 
Serum-Toxin  Act. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
5, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-136-1,  Animal  and  Plant 
Health  Inspection  service,  Regulatory 
Analysis  and  Development,  Program 
and  Policy  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  93-136-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requests  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
USDA,  4700  River  Road  Unit  148. 
Riverdale,  MD  20723-1237,  (301)  734- 
8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  U.S. 
Department  of  Agriculture,  licenses 
veterinary  biological  products  imder  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151- 
159,  hereinafter,  the  Act),  as  amended 
by  the  Food  Security  Act  of  1985. 
Veterinary  biologies  licensed  by  APHIS 
include  products  such  as  vaccines, 
antitoxins,  viruses,  diagnostics,  and 
autogenous  biologies  (vaccines, 
bacterins,  and  toxoids)  which  are 
normally  used  in  the  herd  of  origin  (the 
herd  from  which  the  disease  causing 
microorganism  is  derived)  to  immunize 
animals  aeainst  infectious  disease. 

Under  tjne  Act,  veterinary  biological 
products  are  licensed  on  the  basis  of 
their  pi  r^ty,  safety,  potency,  and 
efficacy.  The  1985  amendments  to  the 
Act  exempt  certain  products  from  the 


requirement  that  they  be  produced 
pursuant  to  an  unsuspended  and 
unrevoked  Federal  license.  Such 
products  include  those  which  are 
prepared  solely  for  distribution  within 
the  State  of  production  pursuant  to  a 
license  granted  by  such  State  under  a 
program  approved  by  the  Administrator 
of  APHIS. 

The  regulations  in  9  CFR  part  102 
contain  Federal  licensing  provisions  for 
biological  products.  This  proposed  rule 
would  amend  the  regulations  in  part 
102  by  removing  the  outdated  reference 
to  Federal  interim  licenses  in  §  102.1 
and  by  removing  §  102.4(h),  which 
refers  to  outdated  provisions.  We  would 
also  be  making  minor  editorial  changes 
to  §  102.4(b)(3)  and  §  102.6 
(introductory  paragraph  and  paragraph 
(a))  to  reflect  organizational  changes 
within  APmS. 

The  regulations  in  9  CFR  part  114 
prescribe  conditions  under  which  an 
unlicensed  product  may  be  prepared  in 
a  USDA-licensed  establishment.  Section 
114.2(c)  prohibits  the  production  of 
unlicensed  veterinary  biological 
products  in  licensed  establishments, 
except  when  an  estabhshment  is 
licensed  by  USDA  for  an  interim  period 
as  provided  in  §  114.2(b),  when 
production  of  an  experimental 
biological  product  is  authorized  in 
accordance  with  9  CFR  part  103,  or 
when  biological  products  are  subject  to 
the  provisions  of  §  107.2  (products 
produced  under  State  license). 

The  proposed  rule  would  amend  part 
114  by  removing  from  §  114.2 
paragraphs  (b)  and  (d)  which  refer  to 
outdated  provisions  for  interim  licenses 
and  to  certain  exemption  procedures 
that  were  used  in  implementing  the  5- 
year  transition  to  Federal  licensure 
under  the  1985  amendments  to  the 
Virus-Senun-Toxin  Act. 

The  proposed  rule  would  also 
establish  the  conditions  that  must  be 
maintained  when  a  State-licensed 
veterinary  biological  product  is 
produced  in  an  establishment  holding  a 
U.S.  Veterinary  Biologies  Establishment 
License.  The  proposed  rule  would 
require  that  an  establishment  holding  a 
U.S.  Veterinary  Biologies  Establishment 
License  that  is  also  producing  products 
licensed  by  a  State  may  produce  a 
product  either  under  a  U.S.  Veterinary 
Biological  Product  License  or  a  State 
product  license,  but  the  establishment 
cannot  produce  the  same  product  under 
both  USDA  and  State  product  licenses. 
It  should  be  noted  that  in  order  to  be 
Federally  licensed,  an  establishment 
must  hold  at  least  one  Federal  product 
license.  Autogenous  biologies  would  not 
be  subject  to  the  proposed  requirement 
in  that  an  establishment  may  hold  both 


a  State  and  Federal  product  license  for 
autogenous  biologies  but  each  serial  of 
an  autogenous  biologic  must  either  be 
produced  pursuant  to  the  State  license 
or  the  Federal  license.  The  wide  variety 
of  different  autogenous  biologies  that 
are  made  and  the  different  conditions 
for  their  use  dictate  the  need  for 
choosing  to  produce  some  of  these 
products  imder  a  State  product  license 
and  others  under  a  USDA  product 
license.  This  choice  would  permit  such 
establishments  to  produce  autogenous 
biologies  for  intrastate  use  only,  under 
a  State  product  license,  or  for  both 
intrastate  or  interstate  use,  under  a  U.S. 
Veterinary  Biological  Product  License, 
provided  that  certain  conditions  of 
production  are  maintained.  This 
proposed  rule  would  define  such 
conditions  and  ensure  that  the  primary 
regulatory  responsibility  for  each  serial 
of  product  is  clearly  identified  prior  to 
production. 

Under  the  proposed  amendments,  a 
biological  product  produced  in  a  USDA- 
licensed  establishment  could  be 
produced  under  either  a  State  or  U.S. 
Veterinary  Biological  Product  License, 
but  not  both.  Prior  to  the  issuance  of  a 
U.S.  Veterinary  Biological  Product 
License  (including  a  conditional 
license),  any  State  product  license  for 
the  same  product  would  have  to  be 
surrendered  to  the  State  licensing 
authority.  As  explained  previously, 
autogenous  biologies  would  not  be 
subject  to  these  requirements. 

Under  the  proposed  amendments, 
State-licensed  products  (including 
autogenous  biologies)  would  only  be 
allowed  to  be  distributed  or  shipped 
intrastate,  would  not  be  allowed  to  bear 
a  U.S.  Veterinary  Biological  F*roduct 
License  Number,  or  otherwise  be 
represented  as  having  met  the 
requirements  for  USDA  product 
licensure.  Labeling  of  State-  and  USDA- 
licensed  products  produced  in  the  same 
establishment  would  be  required  to  be 
distinctly  different  in  color  and  design. 

All  biological  products  in  USDA- 
licensed  establishments,  whether  State- 
or  USDA-licensed,  would  only  be 
prepared  in  locations  indicated  in 
legends  filed  in  accordance  with  9  CFR 
part  108.  A  description  of  each  State- 
licensed  product  would  have  to  be  filed 
with  APHIS  as  part  of  the  blueprint 
legends  that  is  sufficient  for  APHIS  to 
determine  any  risk  to  other  products  in 
the  establishment  and  to  ensure  that 
contamination  does  not  occur  during 
production. 

The  proposed  amendments  would 
also  specify  that  certain  reporting  and 
recordkeeping  requirements  have  to  be 
met  for  both  State-  and  USDA-licensed 
products. 
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The  proposed  amendments  under 
§  114.2(c)  would  require  that 
autogenous  biological  products 
produced  in  a  USDA-licensed 
establishment  be  identified  as  produced 
under  the  provisions  of  the  State  license 
or  the  Federal  license  at  the  time  that  a 
culture  of  microorganisms  (the  isolate] 
is  received  at  the  establishment.  If,  after 
producing  the  product  pursuant  to  one 
license,  the  licensee  elects  to  produce 
an  autogenous  biologic  from  the  same 
isolate  under  the  other  license,  approval 
of  the  other  licensing  authority  would 
have  to  be  obtained. 

In  addition,  the  proposed  amendment 
would  require  that  a  State- licensed 
autogenous  biologic  prepared  in  a 
Federally  licensed  establishment  bear  a 
"true  name"  indicating  the  State  of 
licensure,  such  as  "(name  of  State) 
Autogenous  Bacterin"  or  "(name  of 
State)  Autogenous  Vaccine." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  effect  of  the  proposed  rule  would 
be  to  remove  outdated  sections  from  the 
regulations  in  §§  102.1  and  102.4(h)  and 
§  114.2  (b)  and  (d).  These  sections  refer 
to  outdated  provisions  related  to  the 
implementation  of  the  1985 
amendments  to  the  Virus-Serum-Toxin 
Act.  These  provisions  expired  on  June 
30, 1991. 

The  proposed  rule  would  also 
estabUsh  conditions  applicable  to  some 
100  producers  to  prepare  a  biological 
product  under  either  a  State  or  USDA 
product  license  in  a  USDA  licensed 
estabhshment.  An  exception  would  be 
provided  for  autogenous  biologies.  The 
proposed  amendment  would  not  have 
an  adverse  economic  impact  on  these 
producers  of  biologies  since  it  would 
still  allow  the  production  of  both  State 
and  Federally  licensed  products  in 
Federally  licensed  establishments. 
Therefore,  it  is  not  anticipated  that  the 
amendment  would  impose  economic 
burdens  on  producers  or  small 
businesses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 


under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  writh  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

9  CFR  Part  102 

Animal  biologies,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  114 

Animal  biologies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  102  and  114 
would  be  amended  as  follows: 

PART  102— UCENSES  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  part  102 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

§102.1    [R«vi«ad] 

2.  Section  102.1  would  be  revised  to 
read  as  follows: 

Each  establishment  qualified  to 
prepare  biological  products  under  the 
Virus-Serum-Toxin  Act  shall  hold  an 
unexpired  and  unrevoked  U.S. 
Veterinary  Biologies  Establishment 
License  issued  by  the  Administrator  and 
a  U.S.  Veterinary  Biological  Product 
License  for  each  product  prepared  in 
such  establishment  imless  the  product 
is  subject  to  the  provisions  of  9  CFR 
parts  103  or  106  of  this  subchapter. 

$102.4    [Amended] 

3.  In  §  102.4,  paragraph  (b)(3),  the 
words  "Veterinary  Services"  are 
removed  and  the  words  "Animal  and 
Plant  Health  Inspection  Service"  are 
added  in  their  place. 

4.  In  §  102.4,  paragraph  (h)  would  be 
removed. 


§102.6    [Amended] 

5.  In  §  102.6,  in  the  introductory 
paragraph  and  paragraph  (a),  the  term 
"Deputy"  is  removed. 

PART  114— PRODUCTION 
REQUIREMErfTS  FOR  BIOLOGICAL 
PRODUCTS 

6.  The  authority  citation  for  part  114 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51,  and  371.2(d). 

7.  Section  114.2,  paragraphs  (b)  and 
(d)  would  be  removed;  paragraph  (e) 
would  be  redesignated  paragraph  (b) 
and  revised;  and  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  1 14.2    Products  not  prepared  under 
license. 
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(b)  Except  as  provided  in  9  CFR  part 
103,  a  biological  product  shall  not  be 
prepared  in  a  licensed  establishment 
unless  the  person  to  whom  the 
establishment  license  is  issued  holds  an 
unexpired,  unsuspended,  and 
unrevoked  product  license  issued  by  the 
Administrator  to  prepare  such  biological 
product,  or  unless  the  products 
prepared  are  subject  to  the  provisions  of 
§  107.2  of  this  subchapter. 

(c)  A  biological  product  produced  in 
a  USDA-licensed  establishment  shall  be 
produced  under  a  U.S.  Veterinary 
Biological  Product  License  or  a  License 
granted  by  a  State  imder  §  107.2 
(referred  to  as  a  State  biological  product 
license  and  the  products  prepared 
pursuant  thereto  as  State-licensed 
biological  products,  including 
autogenous  biologies),  but  not  under 
both  a  U.S.  Veterinary  Biological 
Product  License  and  a  State  biological 
product  license.  Before  a  U.S. 
Veterinary  Biological  Product  License 
(including  a  conditional  license)  is 
issued,  the  licensee  shall  relinquish  its 
State  license  for  that  product:  Provided, 
That  autogenous  biologies  shall  not  be 
subject  to  this  provision  when  they  are 
prepared  in  accordance  with  the 
provisions  of  paragraph  (c)(5)  of  this 
section. 

(1)  State-licensed  biological  products 
(including  autogenous  biologies)  shall 
only  be  distributed  or  shipped 
intrastate,  must  not  bear  a  U.S. 
Veterinary  Biologies  Establishment 
License  Number,  and  must  not 
otherwise  be  represented  in  any  manner 
as  having  met  the  requirements  for  a 
U.S.  Veterinary  Biological  Product 
license.  Labeling  of  State-  and  USDA- 
licensed  biological  products  produced 
in  the  same  establishment  must  be 
distinctly  different  in  color  and  design. 


(2)  All  biological  products  in  USDA- 
licensed  establishments,  whether 
licensed  by  USDA  or  by  the  State,  shall 
be  prepared  only  in  locations  indicated 
in  legends  filed  in  accordance  with  9 
CFR  part  108.  A  description  of  each 
State-licensed  product  must  be  filed 
with  the  Animal  and  Plant  Health 
Inspection  Service  as  part  of  the 
blueprint  legends  and  must  be  sufficient 
for  Animal  and  Plant  Health  Inspection 
Service  to  determine  any  risk  to  the 
production  of  other  products  in  the 
licensed  establishment  and  to  determine 
that  adequate  procedures  are  followed 
to  prevent  contamination  during 
production. 

(3)  Records  in  such  establishments 
must  be  maintained  in  accordance  with 
§§116.1  and  116.2  of  this  subchapter 
and  shall  include  all  products  licensed 
by  the  State  or  USDA. 

(4)  Reports  prescribed  in  §  116.5  of 
this  subchapter  for  USDA-licensed 
establishments  shall  be  submitted  for  all 
veterinary  biological  products  in  the 
establishment. 

(5)  Under  the  following  conditions,  an 
autogenous  biologic  may  be  produced  in 
a  USDA-licensed  establishment  imder 
either  a  State  or  U.S.  Veterinary 
Biological  Product  License: 

(i)  When  a  culture  of  microorganisms, 
isolated  from  a  herd  in  a  State,  is 
received  at  a  USDA-licensed 
establishment  that  is  in  the  same  State 
but  that  holds  both  a  State  and  a  U.S. 
Veterinary  Biological  Products  License 
for  autogenous  biologies,  the  isolate 
shall  be  designated  by  the  licensee  for 
use  in  the  production  of  an  autogenous 
biological  product  under  either  the  State 
product  license,  or  the  U.S.  Veterinary 
Biological  Product  License:  Provided, 
That  the  isolate  meets  the  requirements 
of  the  respective  regulatory  authority  for 
an  autogenous  biologic.  If,  after 
producing  the  product  pursuant  to  one 
license,  the  licensee  elects  to  produce 
an  autogenous  biologic  from  the  same 
isolate  under  provisions  of  the  other 
license,  the  licensee  may  do  so  only 
with  the  approval  of  the  other  licensing 
authority. 

(ii)  The  true  name  of  a  State-licensed 
autogenous  biologic  shall  specify  the 
State  of  licensure:  e.g.  "(State) 
Autogenous  Bacterin"  or  "(State) 
Autogenous  Vaccine". 

Done  in  Washington,  DC,  this  28th  day  of 
February  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  95-5407  Filed  3-3-95;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Requirements  for  the  Special 
Packaging  of  Household  Sut>stances; 
Opportunity  for  Oral  Comment 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Opportimity  for  presentation  of 

oral  public  comments. 

SUMMARY:  The  Commission  announces 
an  opportimity  for  the  presentation  of 
oral  comments  on  two  issues  that  were 
recently  raised  concerning  amendments 
the  Commission  is  considering  to  its 
regulations  under  the  Poison  Prevention 
Packaging  Act  of  1970  (PPPA)  for  child- 
resistant  packaging  to  change  the  child 
and  adult  tests  under  which  child- 
resistant  packaging  is  evaluated. 

Immediately  after  issuing  a  rule 
amending  the  PPPA  test  protocol,  the 
Commission  was  provided  with 
comments  on  the  final  rule  that  had  not 
previously  been  submitted  to  the  agency 
during  the  course  of  the  rulemaking.  As 
a  result,  the  Commission,  on  February  9, 
1995,  voted  to  withhold  publication  of 
the  final  rule  in  order  to  consider  these 
new  arguments. 

The  new  arguments  can  be 
summarized  as  follows.  First,  in 
establishing  an  adult  test  panel 
consisting  of  adults  aged  60-75,  the 
Commission  allegedly  exceeded  its 
statutory  authority  to  require  that  child- 
resistant  packaging  not  be  difficult  for 
"normal  adults"  to  use  properly. 
Second,  the  rule  allegedly  addresses 
consumer  convenience,  rather  than 
safety,  which  the  comment  claims  is  not 
properly  the  subject  of  a  Comnussion 
regulation. 

The  Commission  has  provided  that 
written  comments,  limited  to  these  two 
issues,  may  be  submitted  until  March  7, 
1995.  In  addition,  the  Commission  is 
providing  the  opportunity  for  interested 
parties  to  present  oral  comments,  on 
these  two  issues  alone,  limited  to  a 
maximum  of  10  minutes  per 
commenter. 

DATES:  Oral  comments  limited  to  the 
new  issues  described  below  may  be 
presented  to  the  Commission  at  a 
Commission  hearing  beginning  at  10:00 
a.m.,  March  16, 1995.  A  request  to 
present  oral  comments  and  an  outline  or 
text  of  the  comments  must  be  received 
by  the  Commission  on  or  before  March 
10, 1995. 

ADDRESSES:  The  hearing  will  be  held  in 
the  Commission's  Hearing  Room,  4330 
East-West  Highway,  4th  Floor,  Bethesda, 
MD  20814.  Requests  to  present 


comments  and  outlines  or  text  of  the 
comments  should  be  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  501, 
4340  East-West  Highway,  Bethesda,  MD 
20814. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Suzanne  Barone,  Ph.D.,  Project 
Manager,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0477,  ext.  1196. 
SUPPt.EMENTARY  INFORMATION:  The 
Poison  Prevention  Packaging  Act  of 
1970  ("PPPA"),  15  U.S.C.  1471-1476, 
authorizes  the  Consumer  Product  Safety 
Commission  to  issue  requirements  that 
certain  household  substances  be  sold  in 
child-resistant  ("CR")  packaging.  Under 
the  PPPA,  the  Commission  has  defined 
and  established  standards  for  such 
"special"  packaging.  16  CFR 
1700.1(b)(4),  1700.3,  1700.15,  and 
1700.20.  The  Commission  has  also 
determined  which  household 
substances  are  required  to  have  the 
special  packaging.  16  CFR  1700.14. 

Congress  provided  that  to  comply 
with  the  special  packaging 
requirements,  a  package  must  resist 
entry  by  most  young  children  and  must 
be  "not  difficuh"  for  "normal  adults"  to 
open  and  properly  reseeure,  within 
specified  time  periods.  15  U.S.C. 
1471(4).  The  Commission's  existing 
regulations  were  developed  before  the 
widespread  use  of  CR  packaging 
("CRP")  and,  therefore,  without  the 
benefit  of  the  actual  use  experience  and 
test  data  that  since  have  become 
available. 

The  current  aduh  test  protocol,  16 
CFR  1700.20(a)  (4)  and  (5),  specifies  a 
test  panel  of  100  adults,  ages  18  through 
45  years.  Seventy  percent  of  the  adults 
must  be  females  and  30  percent  must  be 
males.  The  test  period  is  5  minutes.  The 
adults  are  given  the  test  package  and 
asked  to  open  and  then  properly  close 
the  package.  For  a  package  to  meet  the 
PPPA  effectiveness  criteria,  at  least  90 
percent  of  the  adults  must  be  able  to 
open  and,  if  appropriate,  properly  close 
the  package  within  the  5-minute  test 
period.  16  CFR  1700.15(b)(2). 

Although  the  PPPA  has  significanUy 
reduced  the  number  of  poisonings  of 
young  children,  deaths  and  injuries 
resulting  from  these  accidental 
ingestions  continue  to  be  a  substantial 
problem.  For  example,  in  1993  alone, 
approximately  140,000  children  under  5 
years  old  were  treated  in  hospital 
emergency  rooms  for  suspected  or 
actual  poisonings.  Also  in  1993,  poison 
control  centers  received  reports  of  more 
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than  6,000  poisonings  of  young  children 
with  "moderate"  or  "major"  (life- 
threatening)  eH^ects.  In  addition,  42 
children  died  in  these  accidents  in 
1992,  the  last  year  for  which  the 
Commission  has  complete  data. 

During  the  more  than  20  years  since 
the  FPPA  was  adopted,  the  Commission 
has  found  that,  contrary  to  requirements 
of  the  PPPA,  "normal"  adults  of  all  ages 
have  difficulty  using  typical  CRP. 
Moreover,  the  Commission's  data 
indicate  that  the  difficulty  in  using  CRP 
results  in  a  substantial  number  of 
accidental  ingestions  by  young  children 
because  adults  purchase  hazardous 
substances  in  non-OU*  or  disable  CRP 
by  leaving  the  caps  off  or  loose  or 
transferring  the  package  contents  to 
another  container. 

Accordingly,  the  Commission  sought 
to  address  the  safety  hazard  created  by 
difficult  to  open  CRP.  On  January  19, 
■  1983,  the  Commission  published  an 
advance  notice  of  proposed  rulemaking 
("ANPR")  outlining  its  concerns  in  this 
area  and  explaining  and  seeking 
comment  on  possible  actions  to  increase 
the  proper  use  of  CRP,  to  simplify  the 
test  procedures,  and  to  make  the  test 
procedures  less  affected  by  possible 
variables.  48  FR  2389. 

Older  adults  typically  have  the  most 
difficulty  with  CRP.  Therefore,  in  order 
to  eliminate  the  currently-marketed  CR 
package  designs  that  are  most  difficult 
for  "normal  adults"  of  all  ages  to  open, 
the  Commission  indicated  that  older 
adults,  ages  from  60-75  years,  could  be 
substituted  for  the  current  panel  of  100 
18— 45-year-olds. 

After  considering  comments  on  the 
ANPR  and  other  available  information, 
the  Commission  proposed  amendments 
to  the  protocol  to  address  this  problem. 
The  proposed  amendments  would  also 
change  (he  protocol  to  make  the  test 
results  more  consistent  and  make  the 
child  test  easier  to  perform.  The 
Conmiission  published  its  initial 
proposal  in  the  Federal  Register  of 
October  5,  1990,  for  public  comment.  55 
FR  40856. 

In  addition  to  the  requests  for 
comments  in  January  1983  and  October 
1990  noted  above,  the  Commission 
announced  additional  comment  periods 
on  March  5, 1991,  (56  FR  9181)  and 
March  21, 1994  (59  FR  13264).  The 
Commission's  staff  evaluated  the 
comments  received  in  response  to  each 
of  these  requests. 

On  December  20, 1994,  the 
Commission  was  briefed  by  its  st^ff  on 
the  comments  on  the  proposed  rule  and 
the  changes  recommended  by  the  staff. 
On  January  6, 1995,  the  Commission 
met  and  decided  to  approve  the  rule 
recommended  by  the  staff,  but  to 


exclude  from  the  scope  of  the  rule  those 
products  that  must  be  packaged  in  metal 
cans  or  aerosol  form.  The  staff  made 
appropriate  changes  to  the  draft  Federal 
Register  notice  that  would  issue  the 
Bnal  rule,  and  that  notice  was  approved 
by  the  Commission  on  February  6,  1995. 

Immediately  thereafter,  the  Coalition 
for  Responsible  Packaging,  an  industry 
group,  raised  concerns  about  the 
Commission's  action.  Most  of  these 
concerns  already  had  been  addressed  in 
the  rulemaking  proceeding.  Two 
concerns,  however,  had  not  been  the 
subject  of  specific  comments  by 
interested  parties  in  this  rulemaking. 

Specifically,  the  new  comments  can 
be  summarized  as  follows.  First,  in 
establishing  an  adult  test  panel 
consisting  of  adults  aged  60-75,  the 
Commission  allegedly  exceeded  its 
statutory  authority  to  require  that  child- 
resistant  packaging  not  be  difficult  for 
"normal  adults"  to  use  properly. 
Second,  the  rule  allegedly  addresses 
consumer  convenience,  rather  than 
safety,  which  the  comment  claims  is  not 
properly  the  subject  of  a  Commission 
regulation.  In  addition,  the  second 
comment  contends  that  to  the  extent 
that  child-resistant  packages  exist  that 
will  pass  the  "senior  ftiendly"  test 
approved  by  the  Commission,  market 
forces  will  be  an  adequate  and  more 
appropriate  mechanism  to  ensure  that 
the  more  convenient  packaging  will  be 
adopted. 

The  Commission  wanted  to  assure 
that  it  had  an  opportunity  to  consider 
these  new  arguments  that  had  not 
previously  been  raised  in  the 
rulemaking.  Accordingly,  on  February  8, 
1995,  the  Commission  voted 
unanimously  to  withhold  publication  of 
the  Federal  Register  notice  that  would 
have  issued  the  final  rule,  to  consider 
the  new  argimients. 

On  February  21, 1995,  the 
Commission  published  a  Federal 
Register  notice  announcing  that  written 
comments,  limited  to  these  two  issues 
only,  could  be  submitted  until  March  7, 
1995.  60  FR  9654.  The  Commission  has 
now  decided  to  also  receive  oral 
comments  on  these  two  new  issues.  Oral 
comments  on  these  new  issues  alone 
may  be  presented  to  the  Commission  at 
a  Commission  hearing  beginning  at 
10:00  a.hi..  March  16,  1995. 

A  request  to  present  oral  comments 
and  an  outline  or  text  of  the  comments 
must  be  received  by  the  Commission  on 
or  before  March  10, 1995.  The  oral 
comments  shall  be  limited  to  10 
minutes  per  commenter.  The 
Commission  reserves  the  right  to  further 
hmit  repetitious  comments.  Comments 
addressing  other  issues  will  not  be 
considered. 


The  hearing  will  be  held  in  the 
Commission's  Hearing  Room,  4330  East- 
West  Highway,  4th  Floor,  Bethesda,  MD 
20814.  Requests  to  present  oral 
comments  and  outlines  or  text  of  the 
comments  shall  be  mailed  to  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207,  or  delivered  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Room  501.  4340  East-West 
Highway.  Bethesda.  MD  20814. 

Dated:  March  1. 1995. 

Sadye  E.  Dunn, 

SecKtary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  95-5502  Filed  3-2-95;  11:42  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Rags.  No.  4  and  16] 
RIN  0960-AB73 

Determining  Disability  and  Blindness; 
Substantial  Gainful  Activity  Guides 

AGENCY:  Social  Security  Administration. 
HHS. 


ACTION:  Proposed  rules. 


SUMMARY:  These  proposed  rules  reflect 
amendments  to  the  Social  Security  Act 
(the  Act)  concerning  the  trial  work 
period  and  the  disability  insuurance 
reentitlement  period.  The  proposed 
rules  also  clarify  certain  standards  we 
use  to  determine  whether  work  is 
substantial  gainful  activity  and  whether 
an  individual  is  entitled  to  a  trial  work 
period,  thereby  further  explaining  how 
we  determine  disability  under  titles  II 
and  XVI  of  the  Act. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  May  5, 1995. 
ADDRESSES:  Comments  should  be 
telefaxed  to  (410)  966-0869  or 
submitted  in  writing  to  the 
Commissioner  of  Social  Seciuity, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore,  MD 
21235,  or  dehvered  to  the  Office  of 
Regulations,  Social  Seciuity 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  may  be  inspected  during 
these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bond,  Office  of  Regulations, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,(410)965-1794. 
SUPPLEMENTARY  INFORMATION:  We 
propose  to  revise  §§  404.1573(c)  and 
416.973(c)  to  explain  in  greater  detail 
what  we  mean  by  work  under  special 
conditions  that  take  into  account  an 
individual's  impairments.  We  have 
added  information  found  in  Social 
Security  Ruling  84-25  to  clarify  these 
regulatory  provisions. 

We  propose  to  amend  §§  404.1574(a) 
and  416.974(a)  to  add  an  expanded 
description  of  how  we  determine 
whether  work  performed  by  an 
employee  is  substantial  gainful  activity, 
what  we  mean  by  subsidized  work,  and 
how  we  determine  the  value  of  a 
subsidy.  We  explain  in  more  detail:  (1) 
How  earnings  may  show  that  an 
employee  has  done  substantial  gainful 
activity;  (2)  what  we  consider  in 
determining  the  amount  an  employee 
earns;  (3)  how  we  use  information  from 
an  employer  as  to  whether  wages  have 
been  subsidized;  (4)  how  we  determine 
the  value  of  subsidized  earnings  when 
the  value  has  not  been  explained 
adequately  by  the  employer;  (5)  how  we 
determine  the  amount  of  any  subsidy 
that  may  be  provided  by  organizations 
that  employ  individuals  with 
handicaps;  and  (6)  how  we  evaluate 
earnings  received  by  persons  working  in 
a  sheltered  or  special  environment.  The 
changes  we  are  proposing  to  these 
regulations  reflect  Social  Security 
Ruling  83-33. 

These  proposed  rules  also  clarify  how 
we  evaluate  earnings  from  work  in 
sheltered  workshops.  Under 
§§  404.1574(b)(4)  and  416.974(b)(4)  of 
our  current  and  proposed  regulations,  a 
person  working  in  a  sheltered  workshop 
ordinarily  will  be  found  not  to  be  doing 
substantial  gainful  activity  when  his  or 
her  average  monthly  earnings  are  not 
greater  than  the  specified  amounts  that 
ordinarily  show  that  a  worker  who  is 
not  in  a  sheltered  workshop  situation  is 
engaging  in  substantial  gainful  activity. 
The  average  monthly  earnings  amount 
currently  specified  is  $500  per  month 
for  years  after  1989.  These  sections  of 
the  current  regulations  do  not  provide 
rules  for  evaluating  sheltered  workshop 
earnings  above  the  specified  average 
monthly  earnings  amount  because  it  is 
our  policy  that  sheltered  workshop 
earnings  that  exceed  the  specified 
average  monthly  earnings  amount  must 
be  evaluated  under  §§  404.1574(b)(2) 
and  416.974(b)(2)  in  the  same  way  as 
non-sheltered  workshop  earnings.  We 
propose  to  amend  §§  404.1574(b)(4)  and 


416.974(b)(4)  to  state  this  policy 
explicitly. 

Our  current  regulations  also  specify  a 
lower  amount  (currently  $300  per 
month  for  earnings  in  calendar  years 
after  1989)  below  which  earnings 
outside  a  sheltered  workshop  will 
ordinarily  show  that  an  individual  has 
not  engaged  in  substantial  gainful 
activity.  Non-sheltered  workshop 
earnings  that  are  above  these  amounts 
but  below  the  upper  substantial  gainful 
activity  threshold  amounts,  that  is, 
between  $300  and  $500  per  month  for 
calendar  years  after  1989,  are  ordinarily 
evaluated  on  a  more  case-by-case  basis. 
However,  there  is  no  such  middle 
ground  for  evaluating  earnings  from 
sheltered  workshop  employment  on  a 
more  case-by-case  basis  because  we  do 
not  impose  separate,  lower  amounts  on 
sheltered  workshop  employees  as  we 
have  done  for  employees  outside  of 
sheltered  workshops.  If  sheltered 
workshop  earnings  exceed  the  upper 
substantial  gainful  activity  threshold 
amounts,  we  ordinarily  consider  the 
individual  to  have  engaged  in 
substantial  gainful  activity.  A  Federal 
circuit  court  decision,  lamarino  v. 
Bowen.  795  F.2d  59  (8th  Cir.  1986),  has 
interpreted  our  regulations  differently. 
In  lamarino,  the  court  held  that  because 
our  regulations  provide  a  middle  ground 
for  evaluating  non-sheltered  workshop 
earnings  between  specified  upper  and 
lower  limits,  we  also  must  provide  a 
middle  ground  for  evaluating  sheltered 
workshop  earnings  and  not  presume 
substantial  gainful  activity  when 
sheltered  workshop  earnings  exceed  the 
upper  substantial  gainful  activity 
threshold  amounts.  Because  this  was 
not  the  intent  of  our  regulations,  we 
propose  to  revise  §§  404.1574(b)(4)  and 
416.974(b)(4)  to  clarify  our  policy  on 
this  point.  At  the  same  time  we  are 
proposing  a  minor  editorial  correction 
to  the  heading  of  paragraph 
404.1574(b)(6)  to  change  the  word  "oV 
to  the  word  "or." 

We  also  propose  to  add  new 
paragraphs  404.1574(d)  and  416.974(d) 
and  to  revise  paragraph  404.1592(b)  to 
provide  that  volunteer  work  done  under 
programs  mentioned  in  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act  shall  not  be 
considered  in  determining  whether  an 
individual  has  performed  substantial 
gainful  activity  or  services  in  the  trial 
work  period.  This  exclusion  is  currently 
stated  in  Social  Security  Ruling  84-24 
and  is  required  by  42  U.S.C.  5044  and 
15  U.S.C.  637. 

We  also  propose  to  add  new 
§§  404.1574a  and  416.974a  to  explain 
how  we  average  earnings  or  self- 
employment  income  to  determine  if  a 


person  has  been  performing  substantial 
gainful  activity  and  the  periods  used  for 
averaging.  These  amendments  are  based 
upon  Social  Security  Ruling  83-35  and 
do  not  represent  a  change  in  policy. 

We  propose  revisions  to 
§§  404.1575(a)  and  416.975(a)  to  explain 
the  order  in  which  we  will  apply  the 
three  tests  used  to  determine  whether 
self-employed  persons  have  engaged  in 
substantial  gainful  activity.  We  also 
propose  to  expand  the  discussion  in 
§§  404.1575(c)  and  416.975(c)  of  what 
we  mean  by  substantial  income  for 
purposes  of  determining  whether  a  self- 
employed  person  has  engaged  in 
substantial  gainful  activity.  These 
revisions  are  based  upon  Social  Security 
Ruling  83-34  and  do  not  represent  a 
change  in  policy.  v 

We  are  also  proposing  to  add  to 
§§  404.1574,  404.1575,  416.974,  and 
416.975  an  explanation,  now  found  in 
Social  Security  Ruling  84-25,  of  how  we 
evaluate  periods  of  brief  work  activity  to 
determine  if  they  should  be  considered 
unsuccessful  work  attempts.  The 
proposed  rules  on  an  unsuccessful  work 
attempt  provide,  consistent  with  Social 
Security  Ruling  84-25,  that  we  will  not 
consider  work  performed  at  the 
substantial  gainful  activity  level  for 
more  than  six  months  to  be  an 
unsuccessful  work  attempt  regardless  of 
why  it  ended  or  why  earnings  were 
reduced  to  below  the  substantial  gainful 
activity  earnings  level.  We  propose  to 
amend  §§404.1574,  404.1575,  416.974, 
and  416.975  to  explain  when  we  will 
find  that  substantial  work  activity  that 
is  discontinued  or  reduced  below  a 
specified  level  is  an  unsuccessful  work 
attempt.  If  there  is  an  unsuccessful  work 
attempt,  we  disregard,  for  substantial 
gainful  activity  determination  purposes, 
brief  work  attempts  that  do  not 
demonstrate  sustained  substantial 
gainful  activity.  The  criteria  for  an 
unsuccessful  work  attempt  differ 
depending  on  whether  the  work  effort  is 
for  a  duration  of  three  months  or  less  or 
for  a  duration  of  between  three  and  six 
months.  These  proposed  amendments  to 
the  regulations  on  unsuccessful  work 
attempts  reflect  Social  Security  Ruling 
84-25. 

In  addition,  we  propose  to  add  to 
§  404.1584(d)  the  substantial  gainful 
activify  earnings  guidelines  for 
evaluating  the  work  activity  of  blind 
persons  under  title  II  for  the  years  1983 
through  1994. 

We  propose  to  revise  the  last  sentence 
of  current  §404. 1592(b)  to  clarify  that 
we  generally  do  not  consider  work 
which  is  done  without  remuneration  to 
be  "services"  for  purposes  of 
determining  when  the  trial  work  period 
has  ended  if  it  is  done  merely  as  therapy 
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or  training  or  if  it  is  work  usually  done 
in  a  daily  routine  around  the  house  or 
in  self-care. 

We  propose  revisions  to  §404.1592(d] 
to  explain,  consistent  with  Social 
Security  Ruling  82-52,  that  a  trial  work 
period  may  not  be  awarded  when  a 
claimant  performs  work  demonstrating 
the  ability  to  engage  in  substantial 
gainful  activity  within  12  months  after 
the  alleged  onset  of  disability  and  prior 
to  an  award  of  benefits.  These  revisions, 
which  do  not  represent  a  change  in 
policy,  are  based  upon  our 
interpretation  of  the  duration 
requirement  of  section  223(d)(1)(A)  of 
the  Act  and  will  clarify  the  issues  raised 
by  the  courts  in  McDonald  v.  Bowen, 
800  F.2d  153  (7th  Cir.  1986).  amended 
on  rehe*ing,  818  F.2d  559  (7th  Cir. 
1987)  and  Walker  v.  Secretary  of  Health 
and  Human  Services,  943  F.2d  1257 
(10th  Cir.  1991). 

The  trial  work  period  is  a  period 
during  which  a  person  who  becomes 
entitled  to  title  U  benehts  may  test  his 
or  her  ability  to  work  and  still  be 
considered  disabled.  Under  section 
222(c)(3)  of  the  Act,  the  trial  work 
period  begins  with  the  month  an 
individual  "becomes  entitled"  to  title  II 
disability  benefits  and  it  generally  ends 
after  9  months  of  work  whether  or  not 
the  9  months  are  consecutive.  Section 
222(c)  provides  that  work  performed 
during  the  trial  work  period  may  not  be 
considered  in  determining  whether 
"disability  has  ceased"  during  that 
period. 

In  order  to  be  found  disabled  under 
section  223(d)(1)(A),  an  individual  must 
be  unable  to  engage  in  substantial 
gainful  activity  by  reason  of  a  medically 
determinable  physical  or  mental 
impairment  which  can  be  expected  to 
result  in  death  or  "which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months." 
(Emphasis  added.)  Under  our 
longstanding  interpretation  of  this 
provision  as  reflected  in  Social  Security 
Ruling  82-52.  the  duration  requirement 
to  establish  disability  will  be  found  not 
to  have  been  met  and  a  disability  claim 
denied  based  on  evidence  that,  within 
12  months  of  the  onset  of  an  impairment 
which  prevented  substantial  gainful 
activity  and  prior  to  an  award  of 
benefits,  the  impairment  no  longer 
prevents  substantial  gainful  activity. 
Under  these  circumstances,  it  is  not 
necessary  to  determine  whether  earlier 
in  the  12-month  period  the  impairment 
was  expected  to  prevent  the 
performance  of  substantial  gainful 
activity  for  12  months.  We  determine 
whether  an  impairment  is  expected  to 
prevent  substantial  gainful  activity  for 
12  months  only  when  the  claim  is  being 


adjudicated  within  12  months  of  onset 
and  the  evidence  shows  that  the 
impairment  currently  prevents 
substantial  gainful  activity.  We  believe 
that  Congress  provided  that  disability 
can  be  found  based  on  an  impairment 
which  "can  be  expected  to  last"  12 
months  simply  to  provide  a  means  for 
the  Social  Security  Administration  to 
adjudicate  disability  claims  without 
having  to  wait  12  months  from  the 
alleged  onset  of  disability,  rather  than  to 
permit  claims  to  be  allowed  in  the  face 
of  evidence  that  the  claimant's 
impairment  did  not  prevent  substantial 
gainful  activity  for  12  continuous 
months. 

Because  section  222(c)  provides  that  a 
trial  work  period  shall  begin  with  the 
month  in  which  a  person  becomes 
entitled  to  title  II  disability  benefits,  a 
claimant  who  does  not  become  entitled 
to  disability  beneHts  cannot  receive  a 
trial  work  period.  Under  our 
interpretation  of  the  duration 
requirement,  a  person  cannot  be  found 
to  be  under  a  disability  if  he  or  she 
performs  work  demonstrating  the  ability 
to  perform  substantial  gainful  activity 
within  12  months  of  onset  and  prior  to 
an  award  of  benefits.  Because  the  person 
cannot  become  entitled  to  disability 
benefits  in  this  situation,  there  can  be 
no  trial  work  period.  On  the  other  hand, 
if  a  claimant  returns  to  work  prior  to  an 
award  of  benefits,  but  more  than  12 
months  from  onset,  the  duration 
requirement  may  be  satisfied,  the 
claimant  may  become  entitled  to 
benefits,  and  the  work  may  be  protected 
by  the  trial  work  period  even  though  the 
work  began  prior  to  an  award  of 
benefits. 

We  propose  to  revise  §  404.1592(d)(2) 
by  deleting  the  rule  stating  that  an 
individual  is  not  entitled  to  a  trial  work 
period  if  he  or  she  is  receiving  disability 
insurance  benefits  in  a  second  period  of 
disability  for  which  a  waiting  period 
was  not  required.  We  are  also  proposing 
to  revise  §  404.1592(e)  to  show  that  the 
trial  work  period  ends  when  9  service 
months  are  completed  within  a 
consecutive  60-month  rolling  period. 
Prior  to  a  statutory  change,  the  trial 
work  period  would  end  after  9  service 
months  no  matter  when  they  were 
completed.  These  two  proposed  changes 
reflect  section  5112  of  Public  Law  (Pub. 
L.)  101-508  which  took  effect  on 
January  1,  1992. 

We  are  proposing  to  make  minor 
wording  changes  to  §404. 1592(d)(1)  to 
establish  consistency  with  the  wording 
in  §  404.1592(d)(2)(i).  This  rewording 
does  not  represent  a  change  in  our 
policy  concerning  who  is  entitled  to  a 
trial  work  period. 
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We  are  also  proposing  to  add  a  new 
§404.1592(d)(2)(iv)  to  clarify  our  policy, 
consistent  with  current  §  404.1592(e), 
that  an  individual  is  not  entitled  to  a 
trial  work  period  if  he  or  she 
demonstrates  an  ability  to  engage  in 
substantial  gainful  activity  level  work  at 
any  time  after  the  onset  of  the 
impairment(s)  which  prevented  the 
individual  from  engaging  in  substantial 
gainful  activity  but  before  the  month  he 
or  she  files  an  application  for  disability 
benefits. 

We  are  also  proposing  to  amend 
§  404.1592a  to  clarify  that  the  earnings 
averaging  and  unsuccessful  work 
attempt  concepts  do  not  apply  in 
determining  whether  to  pay  benefits  for 
any  month  during  or  after  the 
reentitlement  period  after  disability  has 
been  determined  to  have  ceased  because 
of  the  performance  of  substantial  gainful 
activity.  Those  concepts  do  apply 
during  and  after  the  reentitlement 
period  in  determining  whether 
disability  has  ceased  due  to  the 
performance  of  substantial  gainful 
activity.  This  amendment  reflects  and 
clarifies  Social  Security  Ruling  83-35 
and  Social  Security  Ruling  84-25.  This 
amendment  also  will  clarify  the 
averaging  methodology  issue  raised  by 
the  court  in  Conley  v.  Bowen,  859  F.2d 
261  (2d  Cir.  1988).  These  proposed  rules 
also  provide  cross-references  to 
§  404.1592a  in  the  explanations  of  the 
averaging  and  unsuccessful  work 
attempts  concepts  contained  in 
§§  404.1574(c).  404.1574a,  and 
404.1575(d). 

These  proposed  regulations  also 
reflect  section  9010  of  Pub.  L.  100-203 
which  extended,  as  of  January  1.  1988, 
the  reentitlement  period  from  15 
months  to  36  months.  During  this 
extended  reentitlement  period,  the  title 
II  benefits  of  a  disabled  individual 
whose  benefits  are  stopped  because  of 
substantial  gainful  activity  can  be 
reinstated  without  the  need  to  file  a  new 
application  if  his  or  her  work  falls 
below  the  substantial  gainful  activity 
level.  These  statutory  changes  are 
reflected  in  proposed  amendments  to 
§§404.321.  404.325  and  404.1592a. 

Public  Law  99-643  made  a  number  of 
changes  in  the  way  we  handle 
supplemental  security  income  cases 
under  title  XVI  of  the  Act  when  a 
disabled  person,  eligible  for 
supplemental  security  income  benefits, 
works.  Certain  supplemental  security 
income  recipients  who  work  despite 
otherwise  disabling  impairments  and 
begin  to  earn  amounts  that  would 
ordinarily  represent  substantial  gainful 
activity  will  not  have  their  earnings 
considered  when  determining  whether 
they  continue  to  be  disabled.  Pursuant 


to  section  4  of  Pub.  L.  99-643,  the  trial 
work  period  and  the  reentitlement 
period  no  longer  apply  in  title  XVI 
disability  cases,  and  we  are  accordingly 
proposing  to  delete  §§  416.973(f), 
416.976(f)(2),  416.992,  416.992a.  and 
416.994(b)(3)(v).  (b)(5)(i),  the  first 
paragraph  of  (b)(6)(i),  (b)(6)(i)(D),  and 
(b)(6)(ii)  from  the  regulations  and  to 
amend  §§  416.901(m),  416.991,  and 
416.1331(a)  by  removing  references  to 
the  trial  work  period  and  reentitlement 
period.  A  substantial  gainful  activity 
test  is  still  necessary  to  establish  an 
individual's  initial  eligibility  for  SSI 
benefits  based  on  disability  under  title 
XVI. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

These  regulations  contain  reporting 
requirements  in  §§  404.1574(a)(3)  and 
416.974(a)(3).  We  would  normally  seek 
approval  of  these  requirements  (under 
the  Paperwork  Reduction  Act)  from  the 
Office  of  Management  and  Budget 
(OMB).  We  are  not  doing  so  in  this 
situation  because  we  already  have 
clearance  from  the  OMB  to  collect  this 
information  using  form  SSA-3033 
(OMB  No.  0960-0483). 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response.  This 
includes  the  time  it  will  take  to  read  the 
instructions,  gather  the  necessary  facts, 
and  provide  the  information.  We  expect 
approximately  12,500  employers  to 
complete  form  SSA-3033  annually,  and 
estimate  the  total  burden  to  be  3.125 
hours.  If  you  have  any  comments  or 
suggestions  on  this  estimate,  write  to  the 
Social  Security  Administration.  ATTN: 
Reports  Clearance  Officer,  l-A-21 
Operations  Building,  Baltimore, 
Maryland  21235,  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0960-0483), 
Washington,  DC  20503. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect 
individuals  who  are  applying  for  or 
receiving  title  II  or  title  XVI  benefits 
because  of  disability  or  blindness. 

Executive  Order  12866 

OMB  has  reviewed  these  rules  and 
determined  they  do  not  meet  the  criteria 
for  a  significant  regulatory  action  under 
E.O.  12866. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802.  Social  Security- 
Disability  Insurance;  No.  93.807, 
Supplemental  Security  Income.) 


List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

List  of  Subjects  in  20  CFR  Fart  416 

Administrative  practice  and 
procedure.  Aged,  blind,  disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income. 

Dated:  September  6, 1994. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Approved:  November  22, 1994. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

Parts  404  and  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart  D 
of  Part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  203(a)  and  (b).  205(a). 
216.  223.  228(a)-{e),  and  1102  of  the  Social 
Security  Act;  42  U.S.C.  402,  403(a)  and  (b), 
405(a).  416.  423.  428(a)-(e).  and  1302. 

2.  Section  404.321  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  404.321    When  a  period  of  disability 
begins  and  ends. 

***** 

(c)  *  *   * 

(3)  If  you  perform  substantial  gainful 
activity  during  the  reentitlement  period 
described  in  §  404,1592a,  the  last  month 
for  which  you  received  benefits. 

3.  Section  404.325  is  revised  to  read 
as  follows: 

§404.325    The  termination  month. 
If  you  do  not  have  a  disabling 
impairment,  your  termination  month  is 
the  third  month  following  the  month  in 
which  your  impairment  is  not  disabling 
even  if  it  occurs  during  the  trial  work 
period  or  the  reentitlement  period.  If 
you  continue  to  have  a  disabling 
impairment  and  complete  9  months  of 
trial  work,  your  termination  month  will 
be  the  third  month  following  the  earliest 
month  you  perform  substantial  gainful 
activity  or  are  determined  able  to 
perform  substantial  gainful  activity; 
however,  in  no  event  will  the 
termination  month  under  these 
circumstances  be  earlier  than  the  first 
month  after  the  end  of  the  reentitlement 
period  described  in  §  404.1592a. 

Example:  You  complete  your  trial  work 
period  in  December  1988.  You  are  then 


working  at  the  substantial  gainful  activity 
level  and  continue  to  do  so  throughout  the 
36  months  following  completion  of  your  trial 
work  fteriod  and  thereafter.  Your  termination 
month  will  be  January  1992.  which  is  the 
37th  month — that  is,  the  first  month  in  which 
you  performed  substantial  gainful  activity 
after  the  36th  month  following  your  trial 
work  period. 

Example:  You  complete  your  trial  work 
period  in  Dece.nber  1988  but  you  are  not  able 
to  work  at  the  substantial  gainful  activity 
level  until  March  1992,  3  months  after  the 
last  month  of  your  reentitlement  period.  Your 
termination  month  will  be  June  1992 — that 
is.  the  third  month  after  the  earliest  month 
you  performed  substantial  gainful  activity. 

4.  The  authority  citation  for  subpart  P 
of  Part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a).  (b).  and  (d)- 
(h).  216(i).  221(a)  and  (i).  222(c).  223.  225. 
and  1102  of  the  Social  Security  Act;  42 
U.S.Q  402. 405(a),  (b),  and  (d)-{h).  416(i). 
421(8)  and  (i),  422(c).  423.  425.  and  1302;  sec. 
505(a)  of  Pub.  L.  96-265,  94  Stat.  473;  sees 
2(d)(2).  5.  6.  and  15  of  Pub.  L.  98-460.  98 
Stat.  1797. 1801, 1802,  and  1808;  sec.  10103 
of  Pub.  L.  101-239.  103  Stat,  2472. 

5.  Section  404.1573  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§404.1573    General  Information  about  work 
activity. 

***** 

(c)  If  your  work  is  done  under  special 
conditions.  Even  though  the  work  you 
are  doing  is  done  under  special 
conditions  that  take  into  account  your 
impairment,  such  as  work  done  in  a 
sheltered  workshop  or  as  a  patient  in  a 
hospital,  it  may  still  show  that  you  have 
the  necessary  skills  and  ability  to  work 
at  the  substantial  gainful  activity  level. 
Also,  if  you  are  forced  to  stop  or  reduce 
your  work  because  of  the  removal  of 
special  conditions  that  were  related  to 
your  impairment  and  essential  to  your 
work,  we  may  find  that  your  work  does 
not  show  that  you  are  able  to  do 
substantial  gainful  activity.  Examples  of 
the  special  conditions  that  may  relate  to 
your  impairment  include  situations  in 
which — 

(1)  You  required  and  received  special 
assistance  from  other  employees  in 
performing  your  work; 

(2)  You  were  allowed  to  work 
irregular  hours  or  take  frequent  rest 
periods; 

(3)  You  were  provided  with  special 
equipment  or  were  assigned  work 
especially  suited  to  your  impairment; 

(4)  You  were  able  to  work  only 
because  of  specially  arranged 
circumstances,  for  example,  other 
persons  helped  you  prepare  for  or  get  to 
and  from  your  work; 

(5)  You  were  permitted  to  work  at  a 
lower  standard  of  productivity  or 
efficiency  than  other  employees;  or 
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(6)  You  were  given  the  opportunity  to 
work,  despite  your  impairment,  because 
of  family  relationship,  past  association 
with  your  employer,  or  youi  jmployer's 
concern  for  your  welfare. 
***** 

6.  Section  404.1574  is  amended  by 
redesignating  current  paragraph  (a)(3)  as 
(a)(6);  revising  paragraphs  (a)(1),  (a)(2), 
newly  designated  (a)(6),  (b)(1).  and 
(b)(4)  and  the  heading  of  paragraph 
(b)(6);  and  adding  new  paragraphs  (a)(3) 
through  (a)(5).  (c),  and  (d)  to  read  as 
follows: 

§  404.1 574    Evaluation  guides  It  you  are  an 
employee, 
(a)*  •  • 

(1)  Your  earnings  may  show  you  have 
done  substantial  gainful  activity.  In 
evaluating  an  employee's  work  activity 
for  substantial  gainful  activity  purposes, 
our  primary  consideration  is  the 
earnings  that  are  derived  from  the  work 
activity.  The  amount  of  your  earnings 
from  work  you  have  done  may  show 
that  you  have  engaged  in  substantial 
gainful  activity.  Generally,  if  you 
worked  for  substantial  earnings,  we  will 
find  that  you  are  able  to  do  substantial 
gainful  activity.  However,  the  fact  that 
your  earnings  were  not  substantial  will 
not  necessarily  show  that  you  are  not 
able  to  do  substantial  gainful  activity. 
We  generally  consider  work  that  you  are 
forced  to  stop  or  to  reduce  below  the 
substantial  gainful  activity  level  after  a 
short  time  because  of  your  impairment 
to  be  an  unsuccessful  work  attempt. 
Your  earnings  from  an  unsuccessful 
work  attempt  will  not  show  that  you  are 
able  to  do  substantial  gainful  activity. 
We  use  the  criteria  in  paragraph  (c)  of 
this  section  to  determine  if  the  work  you 
did  was  an  unsuccessful  work  attempt. 
(2)  We  consider  only  the  amounts  you 
earn.  When  we  decide  whether  your 
earnings  show  that  you  have  done 
substantial  gainful  activity,  we  do  not 
consider  any  income  that  is  not  directly 
related  to  your  productivity.  When  your 
earnings  exceed  the  reasonable  value  of 
the  work  you  perform,  we  consider  only 
that  part  of  your  pay  which  you  actually 
earn.  If  your  earnings  are  being 
subsidized,  we  do  not  consider  the 
amount  of  the  subsidy  when  we 
determine  if  your  earnings  show  that 
you  have  done  substantial  gainful 
activity.  We  consider  your  work  to  be 
subsidized  if  the  true  value  of  your 
work,  when  compared  with  the  same  or 
similar  work  done  by  unimpaired 
persons,  is  less  than  the  actual  amount 
of  earnings  paid  to  you  for  your  work. 
For  example,  when  a  handicapped 
person  does  simple  tasks  under  close 
and  continuous  supervision,  our 
determination  of  whether  that  person 
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has  done  substantial  gainful  activity 
will  not  be  based  only  on  the  amount  of 
the  wages  paid.  We  will  first  determine 
whether  the  person  received  a  subsidy; 
that  is,  we  will  determine  whether  the 
person  was  being  paid  more  than  the 
reasonable  value  of  the  actual  services 
performed.  We  will  then  subtract  the 
value  of  the  subsidy  from  the  person's 
gross  earnings  to  determine  the  earnings 
we  will  use  to  determine  if  he  or  she  has 
done  substantial  gainful  activity. 
Paragraphs  (a)(3),  (a)(4),  (a)(5),  and  (a)(6) 
of  this  section  explain  how  we 
determine  the  amounts  of  subsidies. 
(3)  Evidence  of  subsidy  from  your 
employer.  We  will  first  ask  your 
employer  to  tell  us  if  your  wages  have 
been  subsidized  and,  if  so,  the  amount 
of  the  subsidy.  Your  employer  may  set 
a  specific  amount  as  the  reasonable 
value  of  your  services.  If  the  wages  you 
receive  exceed  the  reasonable  value  of 
the  actual  services  you  performed,  we 
will  regard  the  excess  as  a  subsidy 
rather  than  earnings.  Any  of  the 
following  circumstances  may  indicate 
the  existence  of  a  subsidy: 
(i)  You  work  in  sheltered 
employment, 
(li)  Childhood  disability  is  involved, 
(iii)  You  have  a  mental  impairment, 
(iv)  There  is  a  marked  discrepancy 
between  the  amount  of  your  pay  and  the 
value  of  your  services. 

(v)  You  receive  an  unusual  degree  of 
help  from  others  to  do  your  work. 

(vi)  Your  impairment  indicates  you 
would  need  an  unusual  degree  of  help 
from  others. 

(vii)  You  are  involved  in  a 
government-sponsored  job  training  and 
employment  program. 

(4)  When  your  employer  does  not  tell 
us  the  value  of  your  subsidy.  If  your 
earnings  are  subsidized  and  your 
employer  does  not  set  the  amount  of  the 
subsidy,  or  does  not  adequately  explain 
how  the  subsidy  was  determined,  we 
will  use  the  following  criteria  to 
determine  the  amount  of  your  subsidy: 

(i)  In  most  instances,  we  will 
determine  the  amount  of  your  subsidy 
by  comparing  the  time,  energy,  skills, 
and  responsibility  involved  in  your 
services  with  the  time,  energy,  skills, 
and  responsibility  involved  in  the 
performance  of  the  same  or  similar  work 
by  unimpaired  individuals  in  your 
community.  We  will  estimate  the 
proportionate  value  of  your  services 
according  to  the  prevaiUng  pay  scale  for 
your  work. 

(ii)  In  other  instances,  it  may  be 
possible  for  us  to  determine  the 
approximate  extent  of  your  subsidy 
based  upon  other  indications  of  your 
productivity,  such  as  your  need  for  an 
unusual  degree  of  supervision  or 


assistance  in  the  performance  of  simple 
tasks,  the  length  of  time  you  need  to  do 
simple  tasks,  or  how  efficiently  you  are 
able  to  do  simple  tasks. 

(5)  Subsidies  in  organizations  that 
hire  the  handicapped.  If  you  work  for  an 
organization  that  hires  the  handicapped 
and  the  organization  either  operates  at 

a  loss  or  receives  charitable 
contributions  or  government  aid,  this 
does  not  necessarily  establish  that  your 
work  is  subsidized.  Our  determination 
of  whether  or  not  you  receive  a  subsidy, 
and  the  amount  of  any  subsidy  you  may 
receive,  will  depend  upon  your 
productivity  rather  than  the  financial 
condition  of  your  employer's  business. 

(6)  If  you  are  working  in  a  sheltered 
or  special  environment.  If  you  are 
working  in  a  sheltered  workshop,  you 
may  or  may  not  be  earning  the  amounts 
you  are  being  paid.  The  fact  that  the 
sheltered  workshop  or  similar  facility  is 
operating  at  a  loss  or  is  receiving  some 
charitable  contributions  or 
governmental  aid  does  not  establish  that 
you  are  not  earning  all  you  are  being 
paid.  Because  persons  in  military 
service  being  treated  for  severe 
impairments  usually  continue  to  receive 
full  pay,  we  evaluate  their  work  activity 
in  a  therapy  program  or  while  on 
limited  duty  by  comparing  it  with 
similar  work  in  the  civilian  work  force 
or  on  the  basis  of  reasonable  worth  of 
the  work,  rather  than  on  the  actual 
amount  of  the  earnings. 

(b)  Earnings  guidelines. — (1)  General. 
If  you  are  an  employee,  we  first  consider 
the  criteria  in  paragraph  (a)  of  this 
section  and  §404.1576,  and  then  the 
guides  in  paragraphs  (b)(2),  (3),  (4),  (5), 
and  (6)  of  this  section.  When  we  review 
your  earnings  to  determine  if  you  have 
been  performing  substantial  gainful 
activity,  we  will  subtract  the  value  of 
any  subsidized  earnings  (see  paragraph 
(a)(2)  of  this  section)  and  the  reasonable 
cost  of  any  impairment-related  work 
expenses  from  your  gross  earnings  (see 
§404.1576).  The  resuhing  amount  is  the 
amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  earnings  for 
comparison  with  the  earnings 
guidelines  in  paragraphs  (b)(2),  (3),  (4). 
and  (6)  of  this  section.  See  §404. 15  74a 
for  our  rules  on  averaging  earnings. 

(3)*   *   * 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  work  in  a  sheltered 
workshop  or  a  comparable  facility 
especially  set  up  for  severely  impaired 
persons,  we  ordinarily  will  consider 
that  your  earnings  from  this  work  show 
that  you  have  engaged  in  substantial 
gainful  activity  if  the  guides  in 
paragraph  (b)(2)  of  this  section  are  met. 


Earnings  less  than  those  indicated  in 
paragraph  (b)(2)  of  this  section  will 
ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  the  other 
information  discussed  in  paragraph 
(b)(6)  of  this  section  even  if  those 
earnings  are  more  than  those  indicated 
in  paragraph  (b)(3)  of  this  section. 

(5)*  *  * 

(6)  Earnings  that  are  not  high  or  low 
enough  to  show  whether  you  engaged  in 
substantia]  gainful  activity.  *  *  * 

(c)  The  unsuccessful  work  attempt. — 
(1)  General.  Ordinarily,  work  you  have 
done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  your  earnings  from 
such  work  fall  below  the  substantial 
gainful  activity  earnings  level  in 
paragraph  (b)(3)  of  this  section  and  you 
meet  the  conditions  described  in 
paragraphs  (c)(2).  (3).  (4),  and  (5).  of  this 
section.  The  unsuccessful  work  attempt 
criteria  do  not  apply  in  determining 
whether  payment  should  be  made  for 
any  month(s)  during  or  after  the 
reentitlement  period  that  occurs  after 
the  month  disability  has  been 
determined  to  have  ceased  because  of 
the  performance  of  substantial  gainful 
activity.  The  reentitlement  period  is 
explained  in  §  404.1592a. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  Your  work 
must  have  been  discontinued  or 
reduced  below  the  substantial  gainful 
activity  earnings  level  because  of  your 
impairment  or  because  of  the  removal  of 
special  conditions  that  were  essential  to 
the  further  performance  of  your  work. 
We  explain  what  we  mean  by  special 
conditions  in  §404. 1573(c).  We  will 
consider  your  prior  work  to  be 
"discontinued"  if  you  were  out  of  work 
at  least  30  consecutive  days.  We  will 
also  consider  your  prior  work  to  be 
"discontinued"  if,  because  of  your 
impairment,  you  were  forced  to  change 
to  another  type  of  work  or  another 
employer. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
which  ended,  or  was  reduced  below  the 
substantial  gainful  activity  earnings 
level,  because  of  your  impairment  or 
due  to  the  removal  of  special  conditions 
which  took  into  account  your 
impairment  and  permitted  you  to  work 
to  be  an  unsuccessful  work  attempt. 

(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 


lasted  longer  than  3  months  to  be  an 
imsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  the  substantial 
gainful  activity  earnings  level,  within  6 
months  because  of  your  impairment 
and — 

(i)  You  were  frequently  absent  from 
work  because  of  your  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  youi  impairment; 

(iii)  Your  work  was  performed  during 
a  period  of  temporary  remission  of  your 
impairment;  or 

(iv)  Your  work  was  done  under 
special  conditions  that  were  essential  to 
your  performance  and  these  conditions 
were  removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  earnings  level  for  more  than  6 
months  to  be  an  unsuccessful  work 
attempt  regardless  of  why  it  ended  or 
was  reduced  below  the  substantial 
gainful  activity  earnings  level. 

(d)  Work  activity  in  certain  volunteer 
programs.  If  you  work  as  a  volunteer  in 
certain  programs  administered  by  the 
Federal  government  imder  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act.  any  payments  you 
receive  from  these  programs  will  not  be 
counted  as  earnings  when  we  determine 
whether  you  are  engaging  in  substantial 
gainful  activity.  These  payments  may 
include  a  minimal  stipend,  payments 
for  supportive  services  such  as  housing, 
supplies  and  equipment,  an  expense 
allowance,  or  reimbursement  of  out-of- 
pocket  expenses.  We  will  also  disregard 
the  services  you  perfonn  as  a  volunteer 
in  applying  any  of  the  substantial 
gainful  activity  tests  discussed  in 
paragraph  (b)(6)  of  this  section.  This 
exclusion  bom  the  substantial  gainful 
activity  provisions  will  apply  only  if 
you  are  a  volunteer  in  a  program 
exphcitly  mentioned  in  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act.  Programs  explicitly 
mentioned  in  those  Acts  include 
Volunteers  in  Service  to  America, 
University  Year  for  ACTION,  Special 
Volunteer  Programs,  Retired  Senior 
Volunteer  Program,  Foster  Grandparent 
Program,  Service  Corps  of  Retired 
Executives,  and  Active  Corps  of 
Executives.  Volunteer  work  you  perform 
in  other  programs  or  any  nonvolunteer 
work  you  may  perform  is  not  excluded 
under  this  paragraph.  Also,  your  work 
will  not  be  excluded  if  you  work  for  one 
of  the  specified  programs  but  are  not  a 
volunteer.  For  civilians  in  certain 
government-sponsored  job  training  and 
employment  programs,  we  evaluate  the 
work  activity  on  a  cise-by-::ase  ba^'is 
under  the  substantiel  gainful  acti\  ity 
earnings  test.  In  programs  such  as  these. 


subsidies  often  occur.  The  value  of  any 
subsidy  must  be  subtracted  and  the 
remainder  used  to  determine  if  you  have 
done  substantial  gainful  activity.  See 
paragraphs  (a)(2)-{6)  of  this  section. 

7.  A  new  §  404.1574a  is  added  to  read 
as  follows: 

§404.1 574a    When  and  how  we  wlU 
average  your  earnings. 

(a)  If  your  work  as  an  employee  or  as 
a  self-employed  person  was  continuous 
without  significant  change  in  work 
patterns  or  earnings,  and  there  has  been 
no  change  in  the  substantial  gainful 
activity  earnings  levels,  your  earnings 
will  be  averaged  over  the  entire  period 
of  work  requiring  evaluation  to 
determine  if  you  have  done  substantial 
gainful  activity.  See  §  404.1592a  for 
information  on  the  reentitlement  period. 

(b)  If  you  work  over  a  period  of  time 
during  which  the  substantial  gainful 
activity  earnings  levels  change,  we  will 
average  your  earnings  separately  for 
each  period  in  which  a  different 
substantial  gainful  activity  earnings 
level  applies. 

(c)  If  there  is  a  significant  change  in 
your  work  pattern  or  earnings  during 
the  period  of  work  requiring  evaluation, 
we  will  average  your  earnings  over  each 
separate  period  of  work  to  determine  if 
any  of  your  work  efforts  were 
substantial  gainful  activity. 

(d)  Earnings  will  not  be  averaged  in 
determining  whether  payment  should 
be  made  for  any  month(s)  during  or  after 
the  reentitlement  period  that  occurs 
after  the  month  disability  has  been 
determined  to  have  ceased  because  of 
the  performance  of  substantial  gainful 
activity.  See  §  404.1592a  for  information 
on  the  reentitlement  period.  The 
following  example  illustrates  what  we 
mean  by  a  significant  change  in  the 
work  pattern  of  an  employee. 

Example:  Mary  Holmes  began  receiving 
disability  insurance  benefits  in  March  1986. 
In  January  1988  she  began  selling  magazines 
by  telephone  solicitation,  with  minimum 
time  being  expended,  for  which  she  received 
$125  monthly.  In  this  manner,  Mrs.  Holmes 
used  up  her  trial  work  period  during  the 
months  of  January  1988  through  September 
1988.  It  was  detemiined,  however,  that  she 
had  not  engaged  in  substantial  gainfixi 
activity  during  her  trial  work  period.  Her 
reentitlement  period  began  October  1988.  In 
December  1988,  Mrs.  Holmes  discontinued 
her  telephone  solicitation  work  to  take  a 
course  in  secretarial  skills.  In  January  1990, 
she  began  work  as  a  part-time  temporary 
secretary  in  a  banking  firm.  Mrs.  Holmes 
worked  20  hours  a  week,  without  any 
subsidy  or  impoirment-related  work 
expenses,  at  beginner  rates.  She  earned  $285 
per  month  in  January  1990  and  February 
1990.  In  March  1990  she  had  increased  her 
secretarial  skills  to  journeyman  level  and  was 
assigned  as  a  part-time  private  secretary  to 
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one  of  the  vice-presidents  of  the  banking 
finn.  Mrs.  Holmes'  earnings  increased  to 
S525  per  month  effective  March  1990.  It  was 
determined  that  she  was  engaging  in 
substantial  gainful  activity  in  March  1990.  A 
finding  of  disability  cessation  was  made 
effective  March  1990.  Earnings  for  the  period 
January  1990  and  February  1990  were  not 
averaged  with  the  period  beginning  March 
1990,  because  a  significant  change  in 
earnings  and  work  activity  had  taken  place 
and  made  the  two  periods  unrepresentative 
of  each  other.  Thus,  the  earnings  of  January 
1990  and  February  1990  could  not  be 
averaged  with  those  of  March  1990  to  reduce 
March  1990  earnings  below  the  substantial 
gainful  activity  level.  After  disability  has 
been  determined  to  have  ceased  because  of 
the  performance  of  substantial  gainful 
activity,  her  earnings  cannot  be  averaged  in 
determining  whether  payment  should  be 
made  for  any  month  during  or  after  the 
reentitlement  period.  From  March  1990  (the 
month  of  cessation)  on,  all  of  Mrs.  Holmes' 
work  activity  would  then  be  evaluated  on  a 
month-by-month  basis. 

8.  Section  404.1575  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1404.1575    Evaluatton  guidas  If  you  are 
Mif  ampioyad. 

(a)  If  you  are  a  self-employed  person. 
We  will  consider  your  activities  and 
their  value  to  yoilr  business  to  decide 
whether  you  have  engaged  in 
substantial  gainful  activity  if  you  are 
self-employed.  We  will  not  consider 
your  income  alone  because  the  amoimt 
of  income  you  actually  receive  may 
depend  upon  a  number  of  different 
factors,  such  as  capital  iirvestment  and 
profit  sharing  agreements.  We  will 
generally  consider  work  that  you  were 
forced  to  stop  or  reduce  below 
substantial  gainful  activity  after  6 
months  or  less  because  of  your 
impairment  as  an  unsuccessful  work 
attempt.  See  paragraph  (d)  of  this 
section.  We  will  evaluate  your  work 
activity  based  on  the  value  of  your 
services  to  the  business  regardless  of 
whether  you  receive  an  immediate 
income  for  your  services.  We  determine 
whether  you  have  engaged  in 
substantial  gainful  activity  by  applying 
three  tests.  If  you  have  not  engaged  in 
substantial  gainful  activity  under  test 
one,  tests  two  and  three  must  be 
considered.  The  tests  are  as  follows: 

(1)  Test  One:  You  have  engaged  in 
substantial  gainful  activity  if  you  render 
services  that  are  significant  to  the 
operation  of  the  business  and  receive  a 
substantial  income  from  the  business. 
Paragraphs  (b)  and  (c)  of  this  section 
explain  what  we  mean  by  significant 
services  and  substantial  income  for 
purposes  of  this  test. 


(2)  Test  Two:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  in  terms  of  factors  such  as 
hours,  skills,  energy  output,  efficiency, 
duties,  and  responsibilities,  is 
comparable  to  that  of  unimpaired 
individuals  in  your  community  who  are 
in  the  same  or  similar  businesses  as 
their  means  of  livelihood. 

(3)  Test  Three:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  although  not  comparable  to  that 
of  unimpaired  individuals,  is  clearly 
worth  the  amount  shown  in 

§  404.1574(b)(2)  when  considered  in 
terms  of  its  value  to  the  business,  or 
when  compared  to  the  salary  that  an 
owner  would  pay  to  an  employee  to  do 
the  work  you  are  doing. 

(b)*  •  * 

(c)  What  we  mean  by  substantial 
income.  Your  normal  business  expenses 
are  deducted  from  your  gross  income  to 
determine  net  income.  Once  net  income 
is  determined,  we  deduct  the  reasonable 
value  of  any  significant  amount  of 
impaid  help  furnished  by  your  spouse, 
children,  or  others.  Miscellaneous 
duties  which  ordinarily  would  not  have 
commercial  value  would  not  be 
considered  significant.  We  deduct 
impairment-related  work  expenses  that 
have  not  already  been  deducted  in 
determining  yoiu-  net  income. 
Impairment-related  work  expenses  are 
explained  in  §404.1576.  We  deduct 
unincurred  business  expenses  paid  for 
you  by  another  individual  or  agency.  An 
unincurred  business  expense  occurs 
when  a  sponsoring  agency  or  another 
person  incurs  responsibility  for  the 
payment  of  certain  business  expenses, 
e.g.,  rent,  utilities,  or  purchases  and 
repair  of  equipment,  or  provides  you 
with  equipment,  stock,  or  other  material 
for  the  operation  of  your  business.  We 
deduct  soil  bank  payments  if  they  were 
included  as  farm  income.  That  part  of 
your  income  remaining  after  we  have 
made  all  applicable  deductions 
represents  the  actual  value  of  work 
performed.  The  resulting  amoimt  is  the 
amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  income  for 
comparison  with  the  earnings 
guidelines  in  §§  404.1574(b)(2)  and 
404.1574(b)(3).  See  §404.1574a  for  our 
rules  on  averaging  of  earnings.  We  will 
consider  this  amoimt  to  be  substantial 
if— 

(1)  It  averages  more  than  the  amounts 
described  in  §  404.1574(b)(2);  or 

(2)  It  averages  less  than  the  amounts 
described  in  §  404.1574(b)(2)  but  it  is 
either  comparable  to  what  it  was  before 
you  became  severely  impaired  or  is 
comparable  to  that  of  unimpaired  self- 
employed  persons  in  your  community 


who  are  in  the  same  or  a  similar 
business  as  their  means  of  livelihood. 

(d)  The  unsuccessful  work  attempt. — 
(1)  General.  Ordinarily,  work  you  have 
done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  you  are  no  longer 
performing  substantial  gainful  activity 
and  you  meet  the  conditions  described 
in  paragraphs  (d)(2),  (3),  (4),  and  (5)  of 
this  section.  The  unsuccessful  work 
attempt  criteria  do  not  apply  in 
determining  whether  payment  should 
be  made  for  any  month(s)  during  or  after 
the  reentitlement  period  that  occurs 
after  the  month  disability  has  been 
determined  to  have  ceased  because  of 
the  performance  of  substantial  gainful 
activity.  The  reentitlement  period  is 
explained  in  §  404.1592a. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  imsuccessful.  Your  work 
must  have  been  discontinued  or 
reduced  below  substantial  gainful 
activity  because  of  your  impairment  or 
because  of  the  removal  of  special 
conditions  related  to  the  impairment 
which  permitted  you  to  work.  Examples 
of  such  special  conditions  may  include 
any  significant  amount  of  unpaid  help 
furnished  by  your  spouse,  children,  or 
others,  or  unincurred  business 
expenses,  as  described  in  paragraph  (c) 
of  this  section,  paid  for  you  by  another 
individual  or  agency.  We  will  consider 
your  prior  work  to  be  discontinued  if 
you  were  out  of  work  at  least  30 
consecutive  days,  or  if,  because  of  your 
impairment,  you  were  forced  to  change 
to  another  type  of  work. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if  it 
ended,  or  was  reduced  below 
substantial  gainful  activity,  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  related  to 
the  impairment  which  permitted  you  to 
work. 

(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  substantial 
gainful  activity,  within  6  months 
because  of  your  impairment  or  because 
of  the  removal  of  special  conditions 
related  to  the  impairment  which 
permitted  you  to  work  and — 

(i)  You  were  frequently  unable  to 
work  because  of  your  impairment; 


(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  Your  work  was  performed  during 
a  period  of  temporary  remission  of  your 
impairment;  or 

(iv)  Your  work  was  done  under 
special  conditions  that  were  essential  to 
your  performance  and  these  conditions 
were  removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  level  for  more  than  6  months  an 
imsuccessful  work  attempt  regardless  of 
why  it  ended  or  was  reduced  below 
substantial  gainful  activity. 

9.  Section  404.1584  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§404.1584    Evaluation  of  work  activity  of 
blind  paople. 

***** 

(d)  Evaluation  of  earnings.  The  law 
provides  a  di^erent  earnings  test  for 
substantial  gainful  activity  of  people 
who  are  blind.  We  will  not  consider  that 
you  are  able  to  engage  in  substantial 
gainful  activity  on  the  basis  of  earnings 
unless  your  monthly  earnings  average 
more  than  $334  in  1978;  $375  in  1979; 
$417  in  1980;  $459  in  1981;  $500  in 
1982;  $550  in  1983;  $580  in  1984;  $610 
in  1985;  $650  in  1986;  $680  in  1987; 
$700  in  1988;  $740  in  1989;  $780  in 
1990;  $810  in  1991;  $850  in  1992;  $880 
in  1993;  and  $930  in  1994.  (Sections 
404.1574(a)(2),  404.1575(c),  and 
404.1576  are  applicable  in  determining 
the  amount  of  your  earnings.) 
Thereafter,  an  increase  in  the  substantial 
gainful  activity  amount  will  depend  on 
increases  in  the  cost  of  living.  For  work 
activity  performed  in  taxable  years 
before  1978,  the  earnings  considered 
enough  to  show  an  ability  to  do 
substantial  gainful  activity  are  the  same 
for  blind  people  as  for  others. 

10.  Section  404.1592  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b),  adding  a  sentence  to  paragraph  (b), 
and  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§404.1592    The  trial  work  period. 

(a)*  •  • 

(b)  *  *  *  We  generally  do  not 
consider  work  done  without 
remuneration  to  be  "services"  if  it  is 
done  merely  as  therapy  or  training  or  if 
it  is  work  usually  done  in  a  daily 
routine  around  the  house  or  in  self-care. 
Work  as  a  volunteer  in  the  Federal 
programs  described  in  §  404.1574(d)  is 
not  considered  in  determining  whether 
you  have  performed  services  in  the  trial 
work  period. 


(d)  Who  is  and  is  not  entitled  to  a  trial 
work  period.  (1)  You  are  generally 
entitled  to  a  trial  work  period  if  you  are 
receiving  disability  insurance  t)enefits, 
child's  benefits  based  on  disability,  or 
widow's  or  widower's  or  surviving 
divorced  spouse's  benefits  based  on 
disability. 

(2)  You  are  not  entitled  to  a  trial  work 
p>eriod  if — 

(i)  You  are  entitled  to  a  period  of 
disability  but  not  to  disability  insurance 
benefits,  child's  benefits  based  on 
disability,  or  widow's  or  widower's  or 
surviving  divorced  spouse's  benefits 
based  on  disability;  or 

(ii)  You  perform  work  demonstrating 
the  ability  to  engage  in  substantial 
gainful  activity  during  any  required 
waiting  period  for  benefits;  or 

(iii)  You  perform  work  demonstrating 
the  ability  to  engage  in  substantial 
gainful  activity  within  12  months  of  the 
onset  of  the  impairment(s)  which 
prevented  you  from  performing 
substantial  gainful  activity  and  before 
the  date  of  Uie  decision  awarding  you 
disability  benefits;  or 

(iv)  You  perform  work  demonstrating 
the  ability  to  engage  in  substantial 
gainful  activity  at  any  time  after  the 
onset  of  the  impainnent(s)  which 
prevented  you  bom  engaging  in 
substantial  gainful  activity  but  before 
the  month  you  file  your  application  for 
disability  benefits. 

(e)  When  the  trial  work  period  begins 
and  ends.  The  trial  work  period  begins 
with  the  month  in  which  you  become 
entitled  to  disability  insurance  benefits, 
to  child's  benefits  based  on  disability  or 
to  widow's,  widower's,  or  surviving 
divorced  spouse's  benefits  based  on 
disabihty.  It  cannot  begin  before  the 
month  in  which  you  file  your 
application  for  benefits  and  for  widows, 
widowers,  and  surviving  divorced 
spouses,  it  cannot  begin  before 
December  1, 1980.  It  ends  with  the  close 
of  whichever  of  the  following  calendar 
months  is  the  earlier; 

(1)  The  9th  month  (whether  or  not-the 
months  have  been  consecutive)  in 
which  you  have  performed  services  if 
that  9th  month  is  prior  to  January  1992; 
or 

(2)  The  9th  month  (whether  or  not  the 
months  have  been  consecutive  and 
whether  or  not  the  previous  eight 
months  of  services  were  prior  to  January 
1992)  in  which  you  have  performed 
services  within  a  rolling  60-month 
period  if  that  9th  month  is  after 
December  1991;  or 

(3)  The  month  in  which  new 
evidence,  other  than  evidence  relating 
to  any  work  you  did  during  the  trial 
work  period,  shows  that  you  are  not 
disabled,  even  though  you  have  not 


worked  a  full  9  months.  We  may  find 
that  your  disability  has  ended  at  any 
time  during  the  trial  work  period  if  the 
medical  or  other  evidence  shows  that 
you  are  no  longer  disabled.  See 
§  404.1594  for  information  on  how  we 
decide  whether  your  disability 
continues  or  ends. 

11.  Section  404.1592a  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 

§404.1 592a    The  reentitlement  period. 

(a)  General.  The  reentitlement  period 
is  an  additional  period  after  9  months  of 
trial  work  during  which  you  may 
continue  to  test  your  ability  to  work  if 
you  have  a  disabling  impairment.  You 
will  not  be  paid  benefits  for  any  month 
after  the  second  month  following  the 
month  disability  ceased  due  to 
substantial  gainful  activity  in  this 
period  in  which  you  do  substantial 
gainful  activity  and  you  will  be  paid 
benefits  for  months  in  which  you  do  not 
do  substantial  gainful  activity.  (See 
§§404.316.  404.337,  404.352  and 
404.401a.)  If  anyone  else  is  receiving 
monthly  benefits  based  on  your  earnings 
record,  that  individual  will  not  be  paid 
benefits  for  any  month  for  which  you 
cannot  be  paid  benefits  during  the 
reentitlement  period.  If  your  benefits  are 
stopp>ed  because  you  do  substantial 
gainful  activity  they  may  l>e  started 
again  without  a  new  application  and  a 
new  determination  of  disability  if  you 
discontinue  doing  substantial  gainful 
activity  during  this  period.  In 
determining,  for  reentitlement  benefit 
purposes,  whether  you  do  substantial 
gainful  activity  in  a  month,  we  consider 
only  your  work  in  or  earnings  for  that 
month;  we  do  not  consider  the  average 
amount  of  your  work  or  earnings  over  a 
period  of  months.  When  disability  has 
been  ceased  because  of  the  performance 
of  substantial  gainful  activity,  the 
unsuccessful  work  attempt  criteria  and 
averaging  concepts  do  not  apply  in 
determining  whether  payments  should 
be  made  for  any  particular  month 
during  or  after  the  reentitlement  period 
that  occurs  after  the  month  disability 
ceased.  The  unsuccessful  work  attempt 
criteria  and  averaging  concepts  do  apply 
during  and  after  the  reentitlement 
period  in  determining  whether 
disability  has  ceased  because  of  the 
performance  of  substantial  gainful 
activity. 

(b)'  •  * 

(D*  *  * 

(2)(i)  The  last  day  of  the  15th  month 
following  the  end  of  your  trial  work 
period  if  you  were  not  entitled  to 
benefits  after  December  1987;  or 

(ii)  The  last  day  of  the  36th  month 
following  the  end  of  your  trial  work 
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period  if  you  were  entitled  to  benefits 
after  December  1987  or  if  the  15-month 
period  described  in  paragraph  (b)(2)(i) 
of  this  section  had  not  elapsed  as  of 
January  1988.  (See  §§404.316,  404.337, 
and  404.352  for  when  your  beneflts 
end.) 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BUND  AND  DISABLED 

1.  The  authority  citation  for  subpart  I 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614(a).  1619. 
1631(a).  (c)  and  (d)(1).  and  1633  of  the  Social 
Security  Act;  42  U.S.C.  1302. 1382c(a). 
1382h.  1383(a).  (c)  and  (d)(1).  and  1383b: 
sees.  2.  %.  6.  and  15  of  Pub.  L.  98-460.  98 
Stat.  1794. 1801.  1802.  and  1808. 

2.  Section  416.901  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows. 

S416.901    Scope  of  wbf»rt 

***** 

(m)  Our  rules  on  when  disability  or 
blindness  continues  and  stops  are 
contained  in  §§  416.986  and  416.988 
through  416.998.  We  explain  what  your 
responsibilities  are  in  telling  us  of  any 
events  that  may  cause  a  change  in  your 
disability  or  blindness  status  and  when 
we  will  review  to  see  if  you  are  still 
disabled.  We  also  explain  how  we 
consider  tbe  issue  of  medical 
improvement  (and  the  exceptions  to 
medical  improvement]  in  determining 
whether  you  are  still  disabled. 

3.  Section  416.973  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (f)  to  read  as  follows: 

§  41 6.973    General  Infonnatlon  about  work 
activity. 

(a)  •  *  • 

(b)  *  •  • 

(c)  If  your  work  is  done  under  special 
conditions.  Even  though  the  work  you 
are  doing  is  done  under  special 
conditions  that  take  into  account  your 
impairment,  such  as  work  done  in  a 
sheltered  workshop  or  as  a  patient  in  a 
hospital,  it  may  still  show  that  you  have 
the  necessary  skills  and  ability  to  work 
at  the  substantial  gainful  activity  level. 
Also,  if  you  are  forced  to  stop  or  reduce 
your  work  because  of  the  removal  of 
special  conditions  that  were  related  to 
your  impairment  and  essential  to  your 
work,  we  may  find  that  your  work  does 
not  show  that  you  are  able  to  do 
substantial  gainful  activity.  Examples  of 
the  special  conditions  that  may  relate  to 
your  impairment  include  situations  in 
which — 

(1)  You  required  and  received  special 
assistance  from  other  employees  in 
performing  your  work; 


(2)  You  were  allowed  to  work 
irregular  hours  or  take  frequent  rest 
periods; 

(3)  You  were  provided  with  special 
equipment  or  were  assigned  work 
especially  suited  to  your  impairment; 

(4)  You  were  able  to  work  only 
because  of  specially  arranged 
circumstances,  such  as  where  other 
persons  helped  you  prepare  for  or  get  to 
and  from  your  work; 

(5)  You  were  permitted  to  work  at  a 
lower  standard  of  productivity  or 
efficiency  than  other  employees;  or 

(6)  You  were  given  the  opportunity  to 
work,  despite  your  impairment,  because 
of  family  relationship,  past  association 
with  your  employer,  or  your  employer's 
concern  for  your  welfare. 
***** 

4.  Section  416.974  is  amended  by 
redesignating  current  paragraph  (a)(3)  as 
(a)(6);  revising  paragraphs  {a)(l),  (a)(2), 
newly  designated  (a)(6),  (b)(1),  and 
(b)(4);  and  adding  new  paragraphs  (a)(3) 
through  (a)(5),  (c).  and  (d)  to  read  as 
follows: 

§  41 6.974    Evaluatioft  guides  if  you  are  an 
employae. 

(a)  *   *   • 

(l)  Your  earnings  may  show  you  have 
done  substantial  gainful  activity.  In 
evaluating  an  employee's  work  activity 
for  substantial  gainful  activity  purposes, 
our  primary  consideration  is  the 
earnings  that  are  derived  from  the  work 
activity.  The  amount  of  yoiu-  earnings 
from  work  you  have  done  may  show 
that  you  have  engaged  in  substantial 
gainful  activity.  Generally,  if  you 
worked  for  substantial  earnings,  we  will 
find  that  you  are  able  to  do  substantial 
gainful  activity.  However,  the  fact  that 
your  earnings  were  not  substantial  will 
not  necessarily  show  that  you  are  not 
able  to  do  substantial  gainful  activity. 
We  generally  consider  work  that  you  are 
forced  to  stop  or  to  reduce  below  the 
substantial  gainful  activity  level  after  a 
short  time  because  of  your  impairment 
to  be  an  unsuccessful  work  attempt. 
Your  earnings  from  an  unsuccessful 
work  attempt  will  not  show  that  you  are 
able  to  do  substantial  gainful  activity. 
We  use  the  criteria  in  paragraph  (c)  of 
this  section  to  determine  if  the  work  you 
did  was  an  unsuccessful  work  attempt. 

(2)  We  consider  only  the  amounts  you 
earn.  When  we  decide  whether  your 
earnings  show  that  you  have  done 
substantial  gainful  activity,  we  do  not 
consider  any  income  that  is  not  directly 
related  to  your  productivity.  When  your 
earnings  exceed  the  reasonable  value  of 
the  work  you  perform,  we  consider  only 
that  part  of  your  pay  which  you  actually 
earn.  If  your  earnings  are  being 
subsidized,  we  do  not  consider  the 
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amount  of  the  subsidy  when  we 
determine  if  your  earnings  show  that 
you  have  done  substantial  gainful 
activity.  We  consider  your  work  to  be 
subsidized  if  the  true  value  of  your 
work,  when  compared  with  the  same  or 
similar  work  done  by  unimpaired 
persons,  is  less  than  the  actual  amoimt 
of  earnings  paid  to  you  for  your  work. 
For  example,  when  a  handicapped 
person  does  simple  tasks  under  close 
and  continuous  supervision,  our 
determination  of  whether  that  person 
has  done  substantial  gainful  activity 
will  not  be  based  only  on  the  amount  of 
the  wages  paid.  We  will  first  determine 
whether  the  person  received  a  subsidy; 
that  is,  we  will  determine  whether  the 
person  was  being  paid  more  than  the 
reasonable  value  of  the  actual  services 
performed.  We  will  then  subtract  the 
value  of  the  subsidy  from  the  person's 
gross  earnings  to  determine  the  earnings 
we  will  use  to  determine  if  he  or  she  has 
done  substantial  gainful  activity. 
Paragraphs  (a)(3),  (a)(4),  (a)(5),  and  (a)(6) 
of  this  section  explain  how  we 
determine  the  amounts  of  subsidies. 
(3)  Evidence  of  subsidy  from  your 
employer.  We  will  first  ask  yoiu- 
employer  to  tell  us  if  your  wages  have 
been  subsidized  and,  if  so,  the  amount 
of  the  subsidy.  Your  employer  may  set 
a  specific  amount  as  the  reasonable 
value  of  your  services.  If  the  wages  you 
receive  exceed  the  reasonable  value  of 
the  actual  services  you  performed,  we 
will  regard  the  excess  as  a  subsidy 
rather  than  earnings.  Any  of  the 
following  circumstances  may  indicate 
the  existence  of  a  subsidy: 
(i)  You  work  in  sheltered 
employment, 
(ii)  Childhood  disability  is  involved, 
(iii)  You  have  a  mental  impairment, 
(iv)  There  is  a  marked  discrepancy 
between  the  amount  of  your  pay  and  the 
value  of  your  services. 

(v)  You  receive  an  imusual  degree  of 
help  from  others  to  do  your  work. 

(vi)  Your  impairment  indicates  you 
would  need  an  unusual  degree  of  help 
fi^m  others. 

(vii)  You  are  involved  in  a 
government-sponsored  job  training  and 
employment  program. 

(4)  When  your  employer  does  not  tell 
us  the  value  of  your  subsidy.  If  your 
earnings  are  subsidized  and  your 
employer  does  not  set  the  amount  of  the 
subsidy,  or  does  not  adequately  explain 
how  the  subsidy  was  determined,  we 
will  use  the  following  criteria  to 
determine  the  amount  of  your  subsidy: 

(i)  In  most  instances,  we  will 
determine  the  amount  of  your  subsidy 
by  comparing  the  time,  energy,  skills, 
and  responsibility  involved  in  your 
services  with  the  time,  energy,  skills. 


and  responsibility  involved  in  the 
performance  of  the  same  or  similar  work 
by  unimpaired  individuals  in  your 
community.  We  will  estimate  the 
proportionate  value  of  your  services 
according  to  the  prevailing  pay  scale  for 
your  work. 

(ii)  In  other  instances,  it  may  be 
possible  for  us  to  determine  the 
approximate  extent  of  your  subsidy 
based  upon  other  indications  of  your 
productivity,  such  as  your  need  for  an 
unusual  degree  of  supervision  or 
assistance  in  the  performance  of  simple 
tasks,  the  length  of  time  you  need  to  do 
simple  tasks,  or  how  efficiently  you  are 
able  to  do  simple  tasks. 

(5)  Subsidies  in  organizations  that 
hire  the  handicapped.  If  you  work  for  an 
organization  that  hires  the  handicapped 
and  the  organization  either  operates  at 

a  loss  or  receives  charitable 
contributions  or  government  aid,  this 
does  not  necessarily  establish  that  your 
work  is  subsidized.  Our  determination 
of  whether  or  not  you  receive  a  subsidy, 
and  the  amount  of  any  subsidy  you  may 
receive,  will  depend  upon  your 
productivity  rather  than  the  financial 
condition  of  your  employer's  business. 

(6)  If  you  are  working  in  a  sheltered 
or  special  environment.  If  you  are 
working  in  a  sheltered  workshop,  you 
may  or  may  not  be  earning  the  amounts 
you  are  being  paid.  The  fact  that  the 
sheltered  workshop  or  similar  faciUty  is 
operating  at  a  loss  or  is  receiving  some 
charitable  contributions  or 
governmental  aid  does  not  establish  that 
you  are  not  earning  all  you  are  being 
paid.  Because  persons  in  military 
service  being  treated  for  severe 
impairments  usually  continue  to  receive 
full  pay,  we  evaluate  their  work  activity 
in  a  therapy  program  or  while  on 
limited  duty  by  comparing  it  with 
similar  work  in  the  civilian  work  force 
or  on  the  basis  of  reasonable  worth  of 
the  work,  rather  than  on  the  actual 
amount  of  the  earnings. 

(b)  Earnings  guidelines. — (1)  General. 
If  you  are  an  employee,  we  first  consider 
the  criteria  in  paragraph  (a)  of  this 
section  and  §  416.976,  and  then  the 
guides  in  paragraphs  (b)  (2),  (3),  (4),  (5). 
and  (6)  of  this  section.  When  we  review 
your  earnings  to  determine  if  you  have 
been  performing  substantial  gainful 
activity,  we  will  subtract  the  value  of 
any  subsidized  earnings  (see  paragraph 
(a)(2)  of  this  section)  and  the  reasonable 
cost  of  any  impairment-related  work 
expenses  from  your  gross  earnings  (see 
§  416.976).  The  resulting  amount  is  the 
amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  earnings  for 
comparison  with  the  earnings 
guidelines  in  paragraphs  (b)  (2),  (3),  (4), 


and  (6)  of  this  section.  See  §  416.974a 
for  our  rules  on  averaging  earnings. 

(3)*  •  • 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  work  in  a  sheltered 
workshop  or  a  comparable  facility 
especially  set  up  for  severely  impaired 
persons,  we  ordinarily  will  consider 
that  your  earnings  from  this  work  show 
that  you  have  engaged  in  substantial 
gainful  activity  if  the  guides  in 
paragraph  (b)(2)  of  this  section  are  met. 
Earnings  less  than  those  indicated  in 
paragraph  (b)(2)  of  this  section  will 
ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  the  other 
information  discussed  in  paragraph 
(b)(6)  of  this  section  even  if  those 
earnings  are  more  than  those  indicated 
in  paragraph  (b)(3)  of  this  section. 
(5)*  •  * 
(6)*   *   • 

(c)  The  unsuccessful  work  attempt. — 
(1)  General.  Ordinarily,  work  you  have 
done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if.  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  your  earnings  &x)m 
such  work  fall  below  the  substantial 
gainful  activity  earnings  level  in 
paragraph  (b)(3)  of  this  section  and  you 
meet  the  conditions  described  in 
paragraphs  (c)  (2),  (3),  (4),  and  (5),  of 
this  section. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  Your  work 
must  have  been  discontinued  or 
reduced  below  the  substantial  gainful 
activity  earnings  level  because  of  your 
impairment  or  because  of  the  removal  of 
special  conditions  that  were  essential  to 
the  further  performance  of  your  work. 
We  explain  what  we  mean  by  special 
conditions  in  §  416.973(c).  We  will 
consider  your  prior  work  to  be 
"discontinued"  if  you  were  out  of  work 
at  least  30  consecutive  days.  We  will 
also  consider  your  prior  work  to  be 
"discontinued"  if,  because  of  your 
impairment,  you  were  forced  to  change 
to  another  type  of  work  or  another 
employer. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
which  ended,  or  was  reduced  below  the 
substantial  gainful  activity  earnings 
level,  because  of  your  impairment  or 
due  to  the  removal  of  special  conditions 
which  took  into  account  your 
impairment  and  permitted  you  to  work, 
to  be  an  imsuccessful  work  attempt. 


(4)  If  you  worked  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
unsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  the  substantial 
gainful  activity  earnings  level,  within  6 
months  because  of  your  impairment 
and — 

(i)  You  were  frequently  absent  torn 
work  because  of  yotir  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  Your  work  was  performed  during 
a  period  of  temporary  remission  of  your 
impairment;  or 

(iv)  Your  work  was  done  under 
special  conditions  that  were  essential  to 
your  performance  and  these  conditions 
were  removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  earnings  level  for  more  than  6 
months  to  be  an  unsuccessful  work 
attempt  regardless  of  why  it  ended  or 
was  reduced  below  the  substantial 
gainful  activity  earnings  level. 

(d)  Work  activity  in  certain  volunteer 
programs.  If  you  work  as  a  volunteer  in 
certain  programs  administered  by  the 
Federal  government  under  the  Domestic 
Volunteer  Service  Act  of  1973  or  the 
Small  Business  Act,  any  payments  you 
receive  from  these  programs  will  not  be 
counted  as  earnings  when  we  determine 
whether  you  are  engaging  in  substantial 
gainful  activity.  These  payments  may 
include  a  minimal  stipend,  payments 
for  supportive  services  such  as  housing, 
supplies  and  equipment,  an  expense 
allowance,  or  reimbursement  of  out-of- 
pocket  expenses.  We  will  also  disregard 
the  services  you  perform  as  a  volunteer 
in  applying  any  of  the  substantial 
gainful  activity  tests  discussed  in 
paragraph  (b)(6)  of  this  section.  This 
exclusion  from  the  substantial  gainful 
activity  provisions  will  apply  only  if 
you  are  a  volunteer  in  a  program 
explicitly  mentioned  in  the  Domestic 
Volunteer  Service  Act  of  1973  or  Small 
Business  Act.  Programs  explicitly 
mentioned  in  these  Acts  include 
Volunteers  in  Service  to  America, 
University  Year  for  ACTION.  Special 
Volunteer  Programs.  Retired  Senior 
Volunteer  Program.  Foster  Grandparent 
Program.  Service  Corps  of  Retired 
Executives,  and  Active  Corps  of 
Executives.  Volunteer  work  you  perform 
in  other  programs  or  any  nonvolunteer 
work  you  may  perform  is  not  excluded 
under  this  paragraph.  Also,  your  work 
will  not  be  excluded  if  you  work  for  one 
of  the  specified  programs  but  are  not  a 
volunteer.  For  civilians  in  certain 
government-sponsored  job  training  and 
employment  programs,  we  evaluate  the 
work  activity  on  a  case-by-case  basis 
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under  the  substantial  gainhil  activity 
earnings  test.  In  programs  such  as  these, 
subsidies  often  occur.  The  value  of  any 
subsidy  must  be  subtracted  and  the 
remainder  used  to  determine  if  you  have 
done  substantial  gainful  activity.  See 
paragraphs  (a)(2)-{6)  of  this  section. 

5.  A  new  section  416.974a  is  added  to 
read  as  follows: 

§41 8.974a    When  and  how  we  wHI  average 
your  earnings. 

(a)  To  determine  your  initial 
eUgibility  for  benefits,  we  will  average 
any  earnings  you  make  during  the 
month  you  file  for  benefits  and  any 
succeeding  months  to  determine  if  you 
are  doing  substantial  gainful  activity.  If 
your  work  as  an  employee  or  as  a  self- 
employed  person  was  continuous 
without  significant  change  in  work 
patterns  or  earnings,  and  there  has  been 
no  change  in  the  substantial  gainful 
activity  earnings  levels,  your  earnings 
will  be  averaged  over  the  entire  period 
of  work  requiring  evaluation  to 
determine  if  you  have  done  substantial 
gainful  activity. 

(b)  If  you  work  over  a  period  of  time 
during  which  the  substantial  gainful 
activity  earnings  levels  change,  we  will 
average  your  earnings  separately  for 
each  period  in  which  a  different 
substantial  gainful  activity  earnings 
level  applies. 

(c)  If  there  is  a  significant  change  in 
your  work  pattern  or  earnings  during 
the  period  of  work  requiring  evaluation, 
we  will  average  your  earnings  over  each 
separate  period  of  work  to  determine  if 
any  of  your  work  efforts  were 
substantial  gainful  activity. 

6.  Section  416.975  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  418.975    Evaluation  guides  if  you  are  self- 
employed. 

(a)  If  you  are  a  self-employed  person. 
We  will  consider  yoiu-  activities  and 
their  value  to  your  business  to  decide 
whether  you  have  engaged  in 
substantial  gainful  activity  if  you  are 
self-employed.  We  will  not  consider 
your  income  alone  because  the  amount 
of  income  you  actually  receive  may 
depend  upon  a  number  of  different 
factors,  such  as  capital  investment  and 
profit  sharing  agreements.  We  will 
generally  consider  work  that  you  were 
forced  to  stop  or  reduce  to  below 
substantial  gainful  activity  after  6 
months  or  less  because  of  your 
impairment  as  an  unsuccessful  work 
attempt.  See  paragraph  (d)  of  this 
section.  We  will  evaluate  your  work 
activity  based  on  the  value  of  your 
services  to  the  business  regardless  of 


whether  you  receive  an  immediate 
income  for  your  services.  We  determine 
whether  you  have  engaged  in 
substantial  gainful  activity  by  applying 
three  tests.  If  you  have  not  engaged  in 
substantial  gainful  activity  under  test 
one,  tests  two  and  three  must  be 
considered.  The  tests  are  as  follows: 

(1)  Test  One:  You  have  engaged  in 
substantial  gainful  activity  if  you  render 
services  that  are  significant  to  the 
operation  of  the  business  and  receive  a 
substantial  income  from  the  business. 
Paragraphs  (b)  and  (c)  of  this  section 
explain  what  we  mean  by  significant 
services  and  substantial  income  for 
purposes  of  this  test. 

(2)  Test  Two:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  in  terms  of  factors  such  as 
hours,  skills,  energy  output,  efficiency, 
duties,  and  responsibilities,  is 
comparable  to  that  of  unimpaired 
individuals  in  your  community  who  are 
in  the  same  or  similar  businesses  as 
their  means  of  livelihood. 

(3)  Test  Three:  You  have  engaged  in 
substantial  gainful  activity  if  your  work 
activity,  although  not  comparable  to  that 
of  unimpaired  individuals,  is  clearly 
worth  the  amount  shown  in 

§  416.974(b)(2)  when  considered  in 
terms  of  its  value  to  the  business,  or 
when  compared  to  the  salary  that  an 
owner  would  pay  to  an  employee  to  do 
the  work  you  are  doing. 

(b)*  *  * 

(c)  What  we  mean  by  substantial 
income.  Your  normal  business  expenses 
are  deducted  from  your  gross  income  to 
determine  net  income.  Once  net  income 
is  determined,  we  deduct  the  reasonable 
value  of  any  significant  amount  of 
unpaid  help  furnished  by  your  spouse, 
children,  or  others.  Miscellaneous 
duties  which  ordinarily  would  not  have 
commercial  value  would  not  be 
considered  significant.  We  deduct 
impairment-related  work  expenses  that 
have  not  already  been  deducted  in 
determining  your  net  income. 
Impairment-related  work  expenses  are 
explained  in  §  416.976.  We  deduct 
unincurred  business  expenses  paid  for 
you  by  another  individual  or  agency.  An 
unincurred  business  expense  occurs 
when  a  sponsoring  agency  or  another 
person  incurs  responsibility  for  the 
payment  of  certain  business  expenses, 
e.g.,  rent,  utilities,  or  purchases  and 
repair  of  equipment,  or  provides  you 
with  equipment,  stock,  or  other  material 
for  the  operation  of  your  business.  We 
deduct  soil  bank  payments  if  they  were 
included  as  farm  income.  That  part  of 
your  income  remaining  after  we  have 
made  all  applicable  deductions 
represents  the  actual  value  of  work 
performed.  The  resulting  amount  is  the 


amount  we  use  to  determine  if  you  have 
done  substantial  gainful  activity.  We 
will  generally  average  your  income  for 
comparison  with  the  earnings 
guidelines  in  §§  416.974(b)(2)  and 
416.974(b)(3).  See  §  416.974a  for  our 
rules  on  averaging  of  earnings.  We  will 
consider  this  amount  to  be  substantial 
if— 

(1)  It  averages  more  than  the  amounts 
described  in  §  416.974(b)(2):  or 

(2)  It  averages  less  than  the  amoimts 
described  in  §  416.974(b)(2)  but  it  is 
either  comparable  to  what  it  was  before 
you  became  severely  impaired  or  is 
comparable  to  that  of  unimpaired  self- 
employed  persons  in  your  community 
who  are  in  the  same  or  a  similar 
business  as  their  means  of  livelihood. 

(d)  The  unsuccessful  work  attempt.  (1) 
General.  Ordinarily,  work  you  have 
done  will  not  show  that  you  are  able  to 
do  substantial  gainful  activity  if,  after 
working  for  a  period  of  6  months  or  less, 
you  were  forced  by  your  impairment  to 
stop  working  or  to  reduce  the  amount  of 
work  you  do  so  that  you  are  no  longer 
performing  substantial  gainful  activity 
and  you  meet  the  conditions  described 
in  paragraphs  (d)  (2),  (3),  (4),  and  (5)  of 
this  section. 

(2)  Event  that  must  precede  an 
unsuccessful  work  attempt.  There  must 
be  a  significant  break  in  the  continuity 
of  your  work  before  we  will  consider 
you  to  have  begun  a  work  attempt  that 
later  proved  unsuccessful.  Your  work 
must  have  been  discontinued  or 
reduced  below  substantial  gainful 
activity  because  of  your  impairment  or 
because  of  the  removal  of  special 
conditions  related  to  the  impairment 
which  permitted  you  to  work.  Examples 
of  such  special  conditions  may  include 
any  significant  amount  of  impaid  help 
fuinished  by  your  spouse,  children,  or 
others,  or  unincurred  business 
expenses,  as  described  in  paragraph  (c) 
of  this  section,  paid  for  you  by  another 
individual  or  agency.  We  will  consider 
your  prior  work  to  be  discontinued  if 
you  were  out  of  work  at  least  30 
consecutive  days,  or  if,  because  of  your 
impairment,  you  were  forced  to  change 
to  another  type  of  work. 

(3)  If  you  worked  3  months  or  less.  We 
will  consider  work  of  3  months  or  less 
to  be  an  unsuccessful  work  attempt  if  it 
ended,  or  was  reduced  below 
substantial  gainful  activity,  because  of 
your  impairment  or  because  of  the 
removal  of  special  conditions  related  to 
the  impairment  which  permitted  you  to 
work. 

(4)  If  you  work  between  3  and  6 
months.  We  will  consider  work  that 
lasted  longer  than  3  months  to  be  an 
imsuccessful  work  attempt  if  it  ended, 
or  was  reduced  below  substantial 


gainful  activity,  within  6  months 
because  of  your  impairment  or  because 
of  the  removal  of  special  conditions 
related  to  the  impairment  which 
permitted  you  to  work  and — 

(i)  You  were  frequently  unable  to 
work  because  of  your  impairment; 

(ii)  Your  work  was  unsatisfactory 
because  of  your  impairment; 

(iii)  Your  work  was  performed  during 
a  period  of  temporary  remission  of  your 
impairment;  or 

(iv)  Your  work  was  done  under 
special  conditions  that  were  essential  to 
your  performance  and  these  conditions 
were  removed. 

(5)  If  you  worked  more  than  6  months. 
We  will  not  consider  work  you 
performed  at  the  substantial  gainful 
activity  level  for  more  than  6  months  an 
unsuccessful  work  attempt  regardless  of 
why  it  ended  or  was  reduced  below 
substantial  gainful  activity. 

§416.978    [Amended] 

7.  Section  416.976  is  amended  by 
removing  paragraph  (f)(2)  and  by 
redesignating  paragraphs  (f)(3)  through 
(f)(6)  as  paragraphs  (f)(2)  through  (f)(5), 
respectively. 

§416.991    [Amended] 

8.  Section  416.991  is  amended  and  by 
removing  the  parenthetical  sentence 
immediately  preceding  the  example. 

§  41 6.992    [Removed  and  Reserved] 

9.  Section  416.992  is  removed  and 
reserved. 

§  41 6.992a    [Removed  and  Reserved] 

10.  Section  416.992a  is  removed  and 
reserved. 

11.  Section  416.994  is  amended  by 
removing  paragraph  (b)(3)(v)  and 
revising  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows: 

§416.994    How  we  will  decide  whether  your 
disability  continues  or  ends,  disabled 
adults. 

•        •        •        •        • 

(b)*  *  * 

(5)  Evaluation  steps.  To  assure  that 
disability  reviews  are  carried  out  in  a 
uniform  manner,  that  a  decision  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decisions  to 
stop  disability  benefits  are  made 
objectively,  neutrally,  and  are  fully 
documented,  we  will  follow  specific 
steps  in  reviewing  the  question  of 
whether  your  disability  continues.  Our 
review  may  cease  and  benefits  may  be 
continued  at  any  point  if  we  determine 
there  is  sufficient  evidence  to  find  that 
you  are  still  unable  to  engage  in 
substantial  gainful  activity.  The  steps 
are: 


(i)  Step  1.  Do  you  have  an  impairment 
or  combination  of  impairments  which 
meets  or  equals  the  severity  of  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter?  If 
you  do,  your  disability  will  be  found  to 
continue. 

(ii)  Step  2.  If  you  do  not,  has  there 
been  medical  improvement  as  defined 
in  paragraph  (b)(l){i)  of  this  section?  If 
there  has  been  medical  improvement  as 
shown  by  a  decrease  in  medical 
severity,  see  step  3  in  paragraph 
(b)(5)(iii)  of  this  section.  If  there  has 
been  no  decrease  in  medical  severity, 
there  has  been  no  medical 
improvement.  (See  step  4  in  paragraph 
(b)(5)(iv)  of  this  section.) 

(iii)  Step  3.  If  there  has  been  medical 
improvement,  we  must  determine 
whether  it  is  related  to  your  ability  to  do 
work  in  accordance  with  paragraphs 
(b)(l)(i)  through  (b)(l)(iv)  of  this  section; 
i.e.,  whether  or  not  there  has  been  an 
increase  in  the  residual  functional 
capacity  based  on  the  impairment(s) 
that  was  present  at  the  time  of  the  most 
recent  favorable  medical  determination. 
If  medical  improvement  is  not  related  to 
your  ability  to  work,  see  step  4  in 
paragraph  (b)(5)(iv)  of  this  section.  If 
medical  improvement  is  related  to  your 
ability  to  do  work,  see  step  5  in 
paragraph  (b)(5)(v)  of  this  section. 

(iv)  Step  4.  If  we  found  at  step  2  in 
paragraph  (b)(5)(ii)  of  this  section  that 
there  has  been  no  medical  improvement 
or  if  we  found  at  step  3  in  paragraph 
(b)(5)(iii)  of  this  section  that  the  medical 
improvement  is  not  related  to  your 
ability  to  work,  we  consider  whether 
any  of  the  exceptions  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  apply.  If 
none  of  them  apply,  your  disability  will 
be  found  to  continue.  If  one  of  the  first 
group  of  exceptions  to  medical 
improvement  applies,  see  step  5  in 
paragraph  (b)(5)(v)  of  this  section.  If  an 
exception  from  the  second  group  of 
exceptions  to  medical  improvements 
applies,  your  disability  will  be  found  to 
have  ended.  The  second  group  of 
exceptions  to  medical  improvement 
may  be  considered  at  any  point  in  this 
process. 

(v)  Step  5.  If  medical  improvement  is 
shown  to  be  related  to  your  ability  to  do 
work  or  if  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  we  will  determine  whether  all 
your  current  impairments  (in 
combination)  are  severe  (see  §416.921). 
This  determination  will  consider  all 
your  current  impairments  and  the 
impact  of  the  combination  of  these 
impairments  on  your  ability  to  function. 
If  the  residual  functional  capacity 
assessment  in  step  3  in  paragraph 
(b)(5)(iii)  of  this  section  shows 


significant  limitation  of  your  ability  to 
do  basic  work  activities,  see  step  6  in 
paragraph  (b)(5)(vi)  of  this  section. 
When  the  evidence  shows  that  all  your 
current  impairments  in  combination  do 
not  significantly  limit  your  physical  or 
mental  abilities  to  do  basic  work 
activities,  these  impairments  will  not  be 
considered  severe  in  nature.  If  so,  you 
will  no  longer  be  considered  to  be 
disabled. 

(vi)  Step  6.  If  your  impairment(s)  is 
severe,  we  will  assess  your  current 
ability  to  engage  in  substantial  gainful 
activity  in  accordance  with  §416.961. 
That  is,  we  will  assess  your  residual 
functional  capacity  based  on  all  your 
current  impairments  and  consider 
whether  you  can  still  do  work  you  have 
done  in  the  past.  If  you  can  do  such 
work,  disability  will  be  found  to  have 
ended. 

(vii)  Step  7.  If  you  are  not  able  to  do 
work  you  have  done  in  the  past,  we  will 
consider  one  final  step.  Given  the 
residual  functional  capacity  assessment 
and  considering  your  age,  education, 
and  past  work  experience,  can  you  do 
other  work?  If  you  can,  disability  will  be 
found  to  have  ended.  If  you  cannot, 
disability  will  be  found  to  continue. 

(6)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  find  that  your 
disability  ended  in  the  following 
month — 

(i)  The  month  the  evidence  shows  that 
you  are  no  longer  disabled  under  the 
rules  set  out  in  this  section,  and  you 
were  disabled  only  for  a  specified 
period  of  time  in  the  past; 

(ii)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  but  not 
earlier  than  the  month  in  which  we  mail 
you  a  notice  saying  that  the  information 
we  have  shows  that  you  are  not 
disabled; 

(iii)  The  month  in  which  you  return 
to  full-time  work,  with  no  significant 
medical  restrictions  and  acknowledge 
that  medical  improvement  has  occurred, 
and  we  expected  your  impairment(s)  to 
improve  (see  §416.991); 

(iv)  The  first  month  in  which  you  fail 
without  good  cause  to  follow  prescribed 
treatment,  when  the  rule  set  out  in 
paragraph  (b)(4)(iv)  of  this  section 
applies: 

(v)  The  first  month  in  which  you  were 
told  by  your  physician  that  you  could 
return  to  work  provided  there  is  no 
substantial  conflict  between  your 
physician's  and  your  statements 
regarding  your  awareness  of  your 
capacity  for  work  and  the  earlier  date  is 
supported  by  substantial  evidence;  or 
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(vi)  The  first  month  in  which  you 
failed  without  good  cause  to  do  what  we 
3sked,  when  the  rule  set  out  in 
paragraph  (b)(4)(ii)  of  this  section 
applies. 
•        *        •        •        • 

12.  The  authority  citation  for  Subpart 
M  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1611-1615. 1619 
and  1631  of  the  Social  Security  Act;  42  USC 
1302, 1382-1382(1,  1382h,  1383. 

13.  Section  416.1331  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  416.1331    Tennination  of  your  dlsatXIIty 
or  blindness  payments. 

(a)  General.  The  last  month  for  which 
we  can  pay  you  benefits  based  on 
disability  is  the  second  month  after  the 
first  month  in  which  you  are 
determined  to  no  longer  have  a 
disabling  impairment  (described  in 
§416.911).  (See  §416.1338  for  an 
exception  to  this  rule  if  you  are 
participating  in  an  appropriate 
vocational  rehabiUtation  program,  and 
§  416.261  for  an  explanation  of  special 
benefits  to  which  you  may  be  entitled.) 
The  last  month  for  which  we  can  pay 
you  benefits  based  on  blindness  is  the 
second  month  after  the  month  in  which 
your  blindness  ends  (see  §416.986  for 
when  blindness  ends).  You  must  meet 
the  income,  resources,  and  other 
eligibility  requirements  to  receive  any  of 
the  benefits  described  in  this  paragraph. 
We  will  also  stop  payment  of  your 
benefits  if  you  have  not  cooperated  with 
us  in  getting  information  about  your 
disability  or  blindness. 
***** 

[FR  Doc.  9S-5171  Filed  3-3-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD05-94-092] 

DrawtNldge  Operation  Regulations; 
New  Jersey  Intracoastal  Waterway, 
Beach  Thorofare,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  National 
Railroad  Passenger  Corporation 
(AMTRAK),  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  operation  of  the  AMTRAK/ 
New  Jersey  Transit  Rail  Operation 
(NJTRO)  drawbridge  across  the  Beach 
Thorofare,  at  New  Jersey  hitracoastal 


Waterway,  mile  68.9,  at  Atlantic  City, 
New  Jersey,  by  permitting  the  bridge  to 
be  operated  remotely  from  AMTRAK's 
Philadelphia  office.  This  proposal  is 
being  made  in  an  effort  to  combine 
bridge  tender  and  dispatcher  positions, 
enhance  rail  safety  and  operation,  and 
reduce  operating  costs.  This  action 
should  relieve  AMTRAK  of  the  burden 
of  having  to  man  the  bridge  constantly 
to  open  the  draw,  and  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  June  5, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oh).  Fifth  Coast  Guard 
District,  c/o  Commander  (obr),  First 
Coast  Guard  District,  Bldg.  135 A. 
Governors  Island,  New  York  10004- 
5073. 

Any  comments  received  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  and  copying  by 
appointment  at  Bldg.  135 A,  Governors 
Island,  New  York  10004-5073.  Normal 
office  hours  are  between  7  a.m.  and  3:30 
p.m.,  Monday  through  Fridays,  except 
Federal  hoUdays.  Comments  may  also 
be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Kassaf,  Bridge  Administrator — NY, 
Fifth  Coast  Guard  District,  (212)  668- 
7069,  668-7021,  or  668-7165. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  suhmitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGD05-94-092),  and  the 
specific  section  of  this  proposal  to 
which  each  comment  applies,  and  give 
reasons  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  pubUc 
hearing  by  wn-iting  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons,  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 


presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  to  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr.  J. 
Area,  Fifth  Coast  Guard  District,  Bridge 
Branch— NY,  Project  Officer,  and  LCDR 
C.A.  Abel,  Fifth  Coast  Guard  District 
Legal  Office,  Project  Attorney. 

Background  and  Purpose 

A  permit  was  issued  by  the  Coast 
Guard  on  December  20,  1988,  to  replace 
and  slightly  raise  the  superstructure  of 
the  Beach  Thorofare  bridge.  The  new 
drawbridge  provides  a  vertical  clearance 
of  4  feet  at  mean  high  water  and  9  feet 
at  mean  low  water  when  in  the  closed 
position.  Prior  to  its  rehabilitation  in 
1988,  the  old  bridge  was  left  in  the  open 
position  and  unused  for  5  to  10  years. 
However,  the  regulations  governing 
operation  of  this  bridge  require  that  the 
bridge  open  on  signal  from  11  p.m.  to 
6  a.m.  From  6  a.m.  to  11  p.m.,  the  draw 
is  required  to  open  on  signal  from  20 
minutes  to  30  minutes  after  each  hour 
and  remain  open  for  all  waiting  vessels. 
As  a  result  of  the  rehabilitation  and 
replacement  work,  the  bridge  now 
operates  according  to  the  published 
regulations,  and  AMTRAK  seeks  to 
operate  the  bridge  remotely  from  its 
Philadelphia  office. 

The  Beach  Thorofare  section  of  the 
New  Jersey  Intracoastal  Waterway  is 
used  primarily  by  recreational  power 
boats  ranging  in  length  from  eighteen 
(18)  to  thirty-eight  (38)  feet.  The  bridge 
is  required  to  open  for  vessel  traffic 
infrequently  during  the  winter  months. 
The  number  of  openings  increases 
during  the  normal  season  boating 
season.  However,  the  number  of 
openings  is  not  excessive.  Ehiring  the 
period  ft'om  February  1994  through  June 
1994,  drawlogs  for  the  Beach  Thorofare 
Bridge  show  the  bridge  averaged  1 
opening  per  day  in  February;  1  or  2 
openings  per  day  in  March;  2  openings 
per  day  in  April;  6  openings  per  day  in 
May;  and  7  openings  per  day  in  June. 
During  the  same  5  month  period,  data 
provided  by  AMTRAK  shows  the 
number  of  trains  per  month  crossing  the 
bridge  in  both  directions  remained  fairly 
constant,  averaging  between  900  and 
1000  trains  per  month.  The  vast 
majority  of  these  trains  are  passenger/ 
shuttle  type  trains  transporting  persons 
wishing  to  visit  Atlantic  City,  New 
Jersey.  Train  traffic  across  the  bridge  is 
proportionately  much  heavier  than 
waterway  trafFc  requiring  openings  of 
the  bridge.  Because  of  the  relatively  few 
requests  for  bridge  openings,  AMTRAK 
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would  like  to  combine  the  bridge  tender 
and  train  dispatcher  positions  in  its 
Philadelphia  office.  By  controlling 
openings  of  the  bridge  and  movement  of 
trains  across  the  bridge  from  one 
location,  AMTRAK  can  reduce 
operating  costs  and  still  closely  monitor 
operations  at  the  bridge. 

The  Coast  Guard  has  no  record  of  any 
vessel  allisions  with  this  bridge.  The 
vessels  that  do  use  this  waterway  are 
relatively  small,  and  it  is  unlikely  that 
they  could  create  major  damage  to  the 
bridge  even  if  a  vessel/bridge  allision 
did  occur.  Therefore,  safety  does  not 
appear  to  be  a  concern  in  the  evaluation 
of  this  request. 

The  proposed  change  establishes 
procedures  and  criteria  for  remote 
operation  of  the  drawbridge,  while 
providing  mariners  warning  of  this 
operation  and  a  24  hour-a-day  point  of 
contact  for  normal  or  emergency 
operation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation,  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT,  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that  the 
regulation  will  not  prevent  mariners 
from  transiting  the  Beach  Thorofare 
Bridge,  nor  will  it  change  the  present 
opening  schedule.  Rather,  it  will  permit 
the  bridge  owner  to  operate  the  bridge 
remotely. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 


concern"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impacts  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e(32)(e)  of  Commandant 
Instruction  M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  and  checklist  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.733(e)  is  revised  to 
read  as  follows: 

§  117.733    New  Jersey  Intracoastal 
Watenway 

*        *        •         •        * 

(e)  The  draw  of  the  AMTRAK  New 
Jersey  Transit  Rail  Operation  (NJTRO) 


automated  railroad  swing  bridge,  mile 
68.9,  across  Beach  Thorofare  at  Atlantic 
City  shall  operate  as  follows: 

(1)  Open  on  signal  from  11  p.m.  to  6 
a.m.  From  6  a.m.  to  11  p.m.,  the  draw 
shall  open  on  signal  from  20  minutes  to 
30  minutes  after  each  hour  and  remain 
open  for  all  waiting  vessels. 

(2)  Opening  of  the  draw  span  may  be 
delayed  for  ten  minutes  except  as 
provided  in  §  117.31(b).  However,  if  a 
train  is  moving  toward  the  bridge  and 
has  crossed  the  home  signal  for  the 
bridge  before  the  signal  requesting 
opening  of  the  bridge  is  given,  that  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  interlocks  before 
stopping. 

(3)  when  the  bridge  is  not  tended 
locally  and/or  is  operated  from  a  remote 
location,  sufficient,  closed-circuit  TV 
cameras  shall  be  operated  and 
maintained  at  the  bridge  site  to  enable 
the  remotely  located  bridge/train 
controller  to  have  full  view  of  both  river 
traffic  and  the  bridge. 

(4)  Radiotelephone  Channel  13 
(156.65  Mhz)  and  16  (156.8  Mhz)  VHF- 
FM,  shall  be  maintained  and  utilized  to 
facilitate  communication  in  both  remote 
and  local  control  locations.  The  bridge 
also  shall  be  equipped  with  directional 
microphones  and  horns  to  receive  and 
deliver  signals  to  vessels  within  a  mile 
that  are  not  equipped  with 
radiotelephones. 

(5)  Whenever  the  remote  control 
system  equipment  is  partially  disabled 
or  fails  for  any  reason,  the  bridge  shall 
be  physically  tended  and  operated  from 
local  control.  Personnel  shall  be 
dispatched  to  arrive  at  the  bridge  as 
soon  as  possible  but  not  more  than  one 
hour  after  malfunction  or  inoperation  of 
the  remote  system.  Mechanical  by-pass 
and  override  capability  for  remote 
operation  shall  be  provided  and 
maintained. 

(6)  When  the  draw  is  opening,  being 
closed,  or  is  closed,  yellow  flashing 
lights  located  on  the  ends  of  the  center 
piers  shall  be  displayed  continuously 
until  the  bridge  is  in  the  fully  open 
position. 
***** 

3.  Appendix  A  to  part  117  is  amended 
by  adding  a  new  entry  under  the  State 
of  New  Jersey  in  alphabetical  order  to 
read  as  follows:  New  Jersey  Intracoastal 
Waterway. 
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Dated:  February  3. 1995. 
W.J.  Ecker. 

Bear  Admiral,  U.S.  Coast  Guard,  Commander 
Fifth  Coast  Guard  District. 
IFR  Doc.  9&-5386  Filed  3-3-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  95-»-0638b;  FRL-6160-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environinental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  that  concern 
the  control  of  volatile  organic 
compound  (VOC)  emissions  from  in-situ 
combustion  well  vents.  The  intended 
effect  of  proposing  approval  of  this  rule 
is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 


this  docimient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  5, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento.  CA  95812. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District.  1999 
Tuolumne  Street.  Suite  200,  Fresno. 
California  93721. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1200. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
Rule  4407.  In-Situ  Combustion  Well 
Vents,  submitted  to  EPA  on  July  13. 
1994  by  the  California  Air  Resources 
Board.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  which  is  located  in 
the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  February  8, 1995. 
Felicia  Marcus, 

Regional  Administrator. 

(PR  Doc.  95-5343  Filed  3-3-95;  8:45  am) 
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40  CFR  Part  52 

PL99-01-6621,  IN46-01-6622,  MI33-01- 
6626,  WI47-01-6627;  FRL-5165-1] 

Approval  of  a  Section  182(f) 
Exemption;  Illinois,  Indiana,  Michigan, 
and  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  July  13. 1994,  the  States 
of  IlHnois,  Indiana.  Michigan,  and 
Wisconsin  (the  States)  submitted  to  the 
EPA  a  petition  (the  petition)  for  an 
exemption  from  the  requirements  of 
section  182(f)  of  the  Clean  Air  Act  (Act). 
The  States,  acting  through  the  Lake 
Michigan  Air  Directors  Consortium 
(LADCo).  are  petitioning  for  an 
exemption  from  the  Reasonably 
Available  Control  Technology  (RACT) 
and  New  Source  Review  (NSR) 
requirements  for  major  stationary 
sources  of  oxides  of  nitrogen  (NO,).  In 
the  Lake  Michigan  Ozone  Study  (LMOS) 
modeling  domain,  the  RACT 
requirements  apply  to  major  stationary 
sources  of  NO,  located  in  areas 
currently  classified  as  moderate  and 
above  nonattainment  for  ozone.  The 
NSR  requirements  apply  to  major 
stationary  sources  of  NO,  located  in 
areas  currently  classified  as  marginal 
and  above  nonattainment  for  ozone.  The 
petition  also  seeks  an  exemption  from 
the  transportation  and  general 
conformity  requirements  for  NO,  in  all 
ozone  nonattainment  areas  in  the 
modeling  domain.  Although  the  petition 
does  not  specifically  request  an 
exemption  from  the  Inspection/ 
Maintenance  (I/M)  program 
requirements,  the  approval  of  the 
petition  will  impact  the  I/M  NO, 
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requirements  for  ozone  nonattainment 
areas  in  the  modeling  domain.  In  this 
rulemaking.  EPA  is  proposing  to 
approve  the  petition  based  upon  its 
demonstration  that  additional  NO, 
reductions  would  not  contribute  to 
attainment  of  the  National  ambient  air 
quality  standard  (NAAQS)  for  ozone  in 
any  nonattainment  area  within  the 
LMOS  modeling  domain.  The  EPA  is 
reserving  the  right,  however,  to  reverse 
this  approval  if  subsequent  modeling, 
such  as  may  be  available  through  the 
final  attainment  demonstration,  or  any 
other  subsequent  modeling  data 
demonstrate  an  ozone  attainment 
benefit  from  NO,  emission  controls. 
DATES:  Comments  on  the  petition  and 
on  the  proposed  EPA  action  must  be 
received  by  April  5. 1995. 
ADDRESSES:  Written  comments  shall  be 
sent  to:  Cariton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (AT-18J). 
U.S.  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard.  Chicagp, 
Illinois.  60604. 

Copies  of  the  petition  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Daniel  Meyer  at  (312)  886-9401.  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Ilhnois.  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Meyer,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago.  Illinois,  60604. 
(312)886-9401. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Part  D  of  the  Act  establishes  the  State 
Implementation  Plan  (SIP)  requirements 
for  nonattainment  areas.  Subpart  2.  part 
D  of  the  Act  establishes  additional 
provisions  for  ozone  nonattainment 
areas.  At  section  182(b)(2)  of  this 
subpart,  the  Act  requires  the  application 
of  RACT  regulations  for  major  stationary 
volatile  organic  compound  (VOC) 
sources  located  in  moderate  and  above 
ozone  nonattainment  areas  as  well  as  in 
ozone  transport  regions.  States  are 
required  to  submit  RACT  regulations  by 
November  15. 1992  and  sources  are 
required  to  achieve  compliance  with 
these  RACT  regulations  by  May  31. 
1995.  At  section  182(a)(2)(C).  the  Act 
requires  the  application  of  NSR 
regulations  for  major  new  or  modified 
VOC  sources  located  in  marginal  and 
above  ozone  nonattairtment  areas  as 
well  as  in  ozone  transport  regions. 


States  are  required  to  adopt  revised  NSR 
regulations  by  November  15. 1992.  At 
section  182(f),  the  Act  requires  States  to 
apply  the  same  requirements  to  major 
stationary  sources  of  NO,  as  are  applied 
to  major  stationary  sources  of  VOC. 
Therefore,  the  RACT  and  NSR 
requirements  also  apply  to  major 
stationary  sources  of  NO,. 

The  EPA  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (57  FR 
55628),  November  25, 1992  (NO, 
Supplement),  discusses  in  detail  the 
section  182(f)  requirements.  For  sources 
outside  of  an  ozone  transport  region, 
these  requirements  do  not  apply  to  NO, 
sources  if:  (1)  The  EPA  determines  that 
net  air  quality  benefits  are  greater  in  the 
absence  of  NO,  emissions  reductions;  or 
(2)  the  EPA  determines  that  additional 
reductions  of  NO,  emissions  would  not 
contribute  to  attainment  of  the  NAAQS 
for  ozone  in  the  area.  Where  any  one  of 
the  tests  is  met  (even  if  the  other  test  is 
failed),  the  NO,  RACT  and  NSR 
requirements  of  section  182(f)  would 
not  apply. 

In  addition  to  determining  the 
applicability  of  NO,  reductions  under 
RACT  and  NSR.  the  section  182(f) 
exemption  process  may  also  determine 
the  applicabihty  of  NO,  reductions 
under  the  Act's  conformity 
requirements,  which  assure  conformity 
with  approved  SIPs.  The  general  and 
transportation  conformity  requirements 
are  found  at  section  176(c)  of  the  Act. 
The  conformity  requirements  apply  on 
an  areawide  basis  in  all  nonattainment 
areas,  including  the  nonclassifiable 
ozone  nonattainment  areas.  The  EPA's 
transportation  conformity  final  rule  ' 
and  general  conformity  final  rule^ 
reference  the  section  182(f)  exemption 
process  as  a  means  for  exempting  an 
affected  area  from  NO,  conformity 
requirements.  The  approval  of  an 
areawide  section  182(f)  petition  will 
exempt  marginal  and  above  ozone 
nonattainment  areas  from  the  NO, 
conformity  requirements  of  the  Act.  See 
the  May  27, 1994.  memorandum 
entitled.  "Section  182(f)  Nitrogen 
Oxides  (NO,)  Exemptions — Revised 
Process  and  Criteria,"  from  John  Seitz, 


'  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans.  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
or  the  Federal  Transit  Act"  November  24,  1993  (58 
FR  62188). 

-"Determining  Conformity  of  General  Federal 
Actions  to  State  or  Federal  Implementation  Plans; 
Final  Rule"  November  3P.  1993  (58  FR  63214). 


Director  of  the  Office  of  Air  Quality 
Planning  and  Standards. 

Under  the  I/M  program  final  rule  (57 
FR  52950),  November  5,  1992.  the 
section  182(f)  petition  is  also  referenced 
to  determine  applicability  of  NO, 
reductions.  The  I/M  program 
requirement  for  moderate  ozone 
nonattainment  areas  is  found  at  section 
182(b)(4),  and  the  I/M  program 
requirement  for  serious  and  above  ozone 
nonattainment  areas  is  found  at  section 
182(c)(3).  Basic  I/M  testing  programs 
must  be  designed  such  that  no  increase 
in  NO,  occurs  as  a  result  of  the  program. 
If  a  petition  is  granted  to  an  area 
required  to  implement  a  basic  I/M 
program,  the  basic  I/M  NO,  requirement 
may  be  omitted.  Enhanced  I/M  testing 
programs  must  be  designed  to  reduce 
NO,  emissions  consistent  with  the 
enhanced  I/M  performance  standard.  If 
a  petition  is  granted  to  an  area  required 
to  implement  an  enhanced  I/M  program, 
the  NO,  emission  reductions  are  not 
required,  but  the  program  must  be 
designed  to  offset  NO,  emission 
increases  resulting  from  the  repair  of 
vehicles  due  to  hydrocarbon  and  carbon 
monoxide  failures. 

The  EPA  believes  that  all  approvable 
petitions  should  be  approved  only  on  a 
contingent  basis.  As  described  in  the 
NO,  Supplement,  the  EPA  would 
rescind  a  NO,  petition  in  cases  where 
NO,  reductions  were  later  found  to  be 
beneficial  in  the  area's  attainment 
demonstration.  Therefore,  a  modeling- 
based  exemption  would  last  only  as 
long  as  the  area's  modeling  continued  to 
demonstrate  attainment  without  the 
additional  NO,  reductions  required  by 
section  182(f).  The  EPA  would  also 
rescind  the  exemption  if  other  data, 
including  new  photochemical  grid 
modeling,  demonstrates  an  ozone 
attainment  benefit  from  NO,  emission 
controls.  If  EPA  later  determines  that 
NO,  reductions  are  beneficial  in  an  area 
initially  exempted,  the  area  would  be 
removed  from  exempt  status  and  would 
be  required  to  adopt  the  NO,  RACT  and 
NSR  rules,  except  to  the  extent  that  the 
new  modeling  shows  NO,  reductions  to 
be  "excess  reductions."  In  addition,  the 
area  would  no  longer  be  exempt  from 
the  NO,  reduction  requirements  under 
the  Act's  I/M  and  conformity  programs. 
In  the  rulemaking  action  rescinding  the 
exempt  status,  the  EPA  would  specify  a 
schedule  for  a  State  to  adopt  the  NO, 
RACT  and  NSR  rules  and  for  sources  to 
comply  with  the  NO,  RACT  emission 
limits.  In  addition,  the  rulemaking 
action  would  also  describe  how  a  State 
must  comply  with  the  I/M  and 
conformity  program  requirements.  For 
conformity,  the  effect  of  a  recision  is 
that  subsequent  Federal  actions  will 
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have  to  demonstrate  that  they  conform, 
although  projects  that  had  begun 
because  of  the  exemption  would  be 
allowed  to  go  forward.  See  "Conformity; 
General  Preamble  for  Exemption  from 
Nitrogen  Oxides  Provisions,"  59  FR 
31238  (June  17,  1994). 

If  EPA  grants  a  petition  for  an 
exemption  from  the  section  182(f]  NO, 
requirements,  a  State  may  impose  NO, 
restrictions  for  other  reasons.  If, 
however,  the  EPA  grants  the  petition 
based  upon  a  finding  that  NO, 
reductions  are  counterproductive,  the 
State  must  justify  how  the  SIP  continues 
to  be  adequate  for  achieving  ozone 
attainment  given  its  NO,  reductions. 
Although  a  section  182(f)  petition  may 
determine  the  applicability  of  SIP 
requirements  pertaining  to  NO,     „ 
emission  reductions  and  controls,  the 
petition  is  not  a  SIP,  nor  is  it  a  revision 
to  a  SIP.  Therefore,  a  petition  is  not 
required  to  undergo  a  public  hearing, 
nor  must  a  petition  be  submitted  by  a 
Governor  of  a  State  or  his  designee.  See 
"Conformity;  General  Preamble  for 
Exemption  from  Nitrogen  Oxides 
Provisions,"  59  FR  31238  (June  17, 
1994). 

n.  Summary  of  Submittal 

The  LMOS  is  a  regional  modeling 
project  that  was  initiated  by  the  States 
of  Illinois,  Indiana,  Michigan,  and 
Wisconsin,  with  assistance  from  the 
EPA,  to  deal  with  the  ozone  problem  in 
the  Lake  Michigan  air  basin  as  a  whole. 
A  major  goal  of  the  study  is  to  develop 
a  comprehensive  modeling  system  that 
the  four  States  would  use  to  support  a 
regional  control  strategy  that  would  be 
implemented  through  revisions  to  their 
ozone  attainment  Sffs.  The  Lake 
Michigan  air  basin,  which  constitutes 
the  LMOS  modeling  domain,  contains  a 
number  of  generally  contiguous 
nonattainment  areas  including  several 
major  urban  nonattainment  areas, 
including  Chicago,  Milwaukee,  and 
Grand  Rapids,  and  many  smaller,  less- 
dense  nonattainment  areas  generally 
downwind  of  the  large  urban  centers. 
The  entire  domain  is  affected  by  ozone 
concentrations  that  are  transported  into 
the  area.  These  ozone  concentrations  are 
estimated  to  be  as  high  as  80-100  parts 
per  billion  (ppb).  Additionally,  within 
the  domain  itself,  ozone  precursor 
emissions  generated  in  the  urban 
centers  upwind  travel  downwind, 
resulting  in  significant  downwind  ozone 
levels.  It  is  because  of  these 
meteorological  characteristics  that  the 
ozone  problem  in  the  Lake  Michigan 
area  is  considered  to  be  a  very  broad 
regional  phenomenon  requiring  a 
regional  solution.  Consequently,  the 
preliminary  control  strategy  simulations 


pursued  in  the  ozone  study  consisted  of 
an  approach  that  assumed  across-the- 
board  reductions  in  VOC  and  NO, 
emissions  throughout  the  region  as  a 
whole  in  order  to  provide  information 
on  the  most  effective  control  path  to 
pursue  toward  attainment. 

The  petition,  which  is  part  of  a  July 
13,  1994  submittal  from  LADCo  to  the 
EPA,  seeks  to  exempt  major  stationary 
sources  of  NO,  within  ozone 
nonattainment  areas  classified  as 
marginal  and  above  in  the  LMOS 
modeling  domain  from  the  RACT 
requirements  of  section  182(b)(2)  and 
the  NSR  requirements  under  section 
182(a)(2)(C).  The  petition  for  an 
exemption  from  NO,  RACT  and  NSR 
applies  to  the  following  counties:  (1) 
Within  Illinois,  the  Counties  of  Cook, 
DuPage,  Grundy  (Aux  Sable  and 
Gooselake  Townships),  Kane,  Kendall 
(Oswego  Township),  Lake,  McHenry, 
and  Will;  (2)  within  Indiana,  the 
Counties  of  Elkhart,  Lake,  Porter,  and  St. 
Joseph;  (3)  within  Michigan,  the 
Counties  of  Kent,  Muskegon,  and 
Ottawa;  and  (4)  within  Wisconsin,  the 
Counties  of  Door,  Kenosha,  Kewaunee, 
Manitowoc,  Milwaukee,  Ozaukee, 
Racine,  Sheboygan,  Walworth, 
Washington,  and  Waukesha. 

Pursuant  to  40  CFR  part  93,  subpart 
A;  40  CFR  part  51,  subpart  T;  40  CFR 
part  93,  subpart  B;  and  40  CFR  part  51, 
subpart  W,  the  petition  seeks  an 
exemption  from  the  transportation  and 
general  conformity  requirements  for 
NO,  in  all  ozone  nonattainment  areas 
within  the  LMOS  modeling  domain. 
The  areas  include  the  above  Counties  as 
well  as  the  following  Michigan 
Counties:  Allegan,  Barry,  Bay,  Berrien, 
Branch,  Calhoun,  Cass,  Clinton,  Eaton, 
Gratiot,  Genesee,  Hillside,  Ingham, 
Ionia,  Jackson,  Kalamazoo,  Lenawee, 
Midland,  Montcalm,  St.  Joseph, 
Saginaw,  Shiawasse,  and  Van  Buren. 

Pursuant  to  40  CFR  part  51,  subpart 
S,  an  approved  petition  allows  for  an 
exemption  from  the  NO,  requirements 
of  the  basic  I/M  requirements  for 
moderate  ozone  nonattainment  areas. 
These  Counties  include:  (1)  Within 
Indiana,  the  Counties  of  Elkhart,  and  St. 
Joseph;  (2)  within  Michigan,  the 
Counties  of  Kent,  Muskegon,  and 
Ottawa;  and  (3)  within  Wisconsin,  the 
Counties  of  Door,  Kewaimee, 
Manitowoc,  Sheboygan,  Walworth, 
Washington,  and  Waukesha.  Also 
pursuant  to  subpart  S,  an  approved 
petition  allows  for  an  exemption  from 
the  NO,  requirements  of  the  enhanced 
I/M  requirements  for  serious  and  above 
ozone  nonattainment  areas.  These 
Counties  include:  (1)  Within  Illinois,  the 
Counties  of  Cook,  DuPage,  Grundy  (Aux 
Sable  and  Gooselake  Townships),  Kane, 


Kendall  (Oswego  Township),  Lake, 
McHenry,  and  Will;  (2)  within  Indiana, 
the  Counties  of  Lake  and  Porter;  and  (3) 
within  Wisconsin,  the  Counties  of 
Kenosha,  Milwaukee,  Ozaukee,  Racine, 
Washington,  and  Waukesha. 

The  December  1993  Office  of  Air 
Quality  Planning  and  Standards 
guidance  document,  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxide  Requirements  under 
Section  182(f),"  (Guidehne), 
recommends  the  use  of  photochemical 
grid  modeling  for  testing  the 
contribution  of  NO,  emission  reductions 
to  attainment  of  the  ozone  standard. 
This  approach  simulates  conditions 
over  the  modeling  domain  that  may  be 
expected  at  the  attainment  deadline  for 
three  emission  reduction  scenarios:  (1) 
Substantial  VOC  reductions;  (2) 
substantial  NO,  reductions;  and  (3)  both 
VOC  and  NO,  reductions.  If  the 
areawide  predicted  maximum  one-hour 
ozone  concentration  for  each  day 
modeled  imder  scenario  (1)  is  less  than 
or  equal  to  those  from  scenarios  (2)  and 
(3)  for  the  corresponding  days,  the 
section  182(f)  NO,  emissions  reduction 
requirements  may  not  apply. 

As  noted  above,  section  182(f)(1)  of 
the  Act  provides  that  the  new  NO, 
requirements  of  subpart  2  of  part  D  of 
the  Act  shall  not  apply  for  the  ozone 
nonattainment  areas  within  the  LMOS 
modeling  domain  if,  among  other  tests, 
EPA  determines  that  additional  NO, 
emission  reductions  would  not 
contribute  to  attainment  of  the  ozone 
standard  in  the  ozone  nonattainment 
areas  covered  by  the  petition.  The 
States'  have  utilized  the  Urban  Airshed 
Model  (UAM-V),  a  photochemical  grid 
model  approved  by  EPA  for  LADCo's 
section  182(f)  and  attainment 
demonstrations,  to  demonstrate  that 
NO,  emission  reductions  would  not 
contribute  to  attainment.  To  conduct  the 
modeling  analysis,  LADCo  followed 
these  steps:  (a)  Emissions  were 
projected  to  the  year  1996  (the 
attainment  deadline  for  the  moderate 
nonattainment  areas)  and  to  the  year 
2007  (the  attainment  deadline  for  the 
severe  nonattainment  areas)  from  the 
1990  base  year;  (b)  a  40  percent  VOC 
emission  reduction  beyond  that 
achieved  as  a  result  of  emission  controls 
mandated  by  the  Act  was  assumed  to  be 
necessary  to  attain  the  ozone  standard 
in  the  LMOS  modeling  domain;  (c)  a  40 
percent  NO,  emission  reduction  beyond 
the  projected  emission  levels  was 
assumed  for  all  anthropogenic  NO, 
emissions;  (d)  a  40  percent  VOC 
emission  reduction  and  a  40  percent 
NO,  reduction  beyond  projected 
emission  levels  were  assumed  for  all 
anthropogenic  VOC  and  NO,  emissions; 
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and  (e)  the  ozone  modeling  results  for 
(b),  (c),  and  (d)  were  compared 
considering  the  domain-wide  peak 
ozone  concentrations  and  temporal  and 
spatial  extent  of  ozone  concentrations 
above  120  ppb.  In  addition,  ozone 
impacts  resulting  from  increasing  new 
source  growth  NO,  emissions  were 
analyzed. 

For  all  modeled  days  using  1996  and 
2007  conditions,  domain-wide  peak 
ozone  concentrations  for  "VOC-only" 
controls  were  foimd  to  be  lower  than  or 
equal  to  those  for  "NO,-only"  controls 
or  those  for  "VOC  plus  NO,"  controls. 
The  "VOC-only"  control  scenario  leads 
to  the  smallest  areas  with  predicted 
peak  ozone  concentrations  exceeding 
120  ppb.  In  addition,  the  NO""*  point 
source  growth  is  not  expected  to 
exacerbate  the  nonattainement  problem. 

ni.  Analysis  of  Submittal 

As  stated  earlier  in  this  document,  for 
purposes  of  their  NO,  exemption 
submission,  the  LMOS  States  elected  to 
rely  on  the  statutory  test  provided  in 
section  182(f)(1)(A),  which  requires  a 
demonstration  that  NO,  reductions 
would  not  contribute  to  attainment  of 
the  ozone  NAAQS  "in  the  area".  Under 
the  EPA  Guideline,  this  would 
ordinarily  mean  that  the  demonstration 
should  show  that  in  a  single  > 

nonattainment  area  NO,  emissions 
reductions  from  sources  in  the  same 
nonattainment  area  would  not 
contribute  to  attainment.  However,  the 
EPA  Guideline  goes  on  to  encourage 
petitioners  relying  on  modeling  under 
the  contribute  to  attairmient  test  to 
include  consideration  of  the  entire 
modeling  domain  for  two  key  reasons. 
First,  because  the  test  focuses  on  the 
effects  of  NO,  reductions  on  attainment, 
to  fully  realize  those  effects,  the 
attainment  control  strategy  often  needs 
to  extend  beyond  the  geographic  bounds 
of  the  designated  nonattainment  area. 
This  is  especially  warranted  for  the 
nonattainment  areas  in  the  Lake 
Michigan  air  basin  given  the 
meteorological  indications  noted 
previously.  Second,  when 
photochemical  grid  modeling  is  utilized 
for  this  demonstration,  it  is  generally 
advisable,  as  a  technical  matter,  to  use 
a  modeling  domain  larger  than  the 
designated  nonattainment  area  in  order 
to  consider  multi-day  episodes,  to 
establish  realistic  boundary  conditions, 
and  to  accommodate  the  geometry  of  the 
model  grid  cells.  Again,  as  noted 
previously,  the  location  of  the 
nonattainment  areas  and  the 
meteorology  characteristic  of  the  Lake 
Michigan  area  made  it  reasonable  for  the 
LMOS  study  to  analyze  domain-wide 
precursor  effects  rather  than  attempting 


to  identify  such  efi^ects  in  each 
individual  nonattainment  area.  Because 
of  this,  the  modeling  protocol  lacks  the 
type  of  precision  that  would  make  it 
capable,  for  example,  of  analyzing 
particularized,  individual  local  area 
effects.  However,  a  region-wide 
modeling  assessment  may — and,  in  the 
case  of  the  LMOS  modeling,  clearly 
did — include  consideration  of  general, 
directional  effects  in  specific  areas. 

Review  of  the  modeling  results  by 
EPA  show  a  very  definite  directional 
signal  that  general,  across-the-board 
NO,  emission  reduction  controls  in  the 
ozone  nonattainment  areas  throughout 
the  LMOS  modeling  domain  would  not 
contribute  to  attainment,  but,  in  fact, 
would  exacerbate  peak  ozone 
concentrations.  Specifically,  the  LMOS 
modeling  runs  demonstrate  that 
reductions  in  NO,  emissions  result  in 
increases  in  the  domain-wide  peak 
ozone  concentrations,  in  the  areal 
coverage  of  hours  greater  than  120  ppb 
(the  current  ozone  standard),  and  in  the 
number  of  hours  greater  than  120  ppb. 
Nitrogen  oxide  reductions  also 
increased  hourly  ozone  concentrations 
within  and  immediately  downwind  of 
the  major  urban  areas  of  Chicago, 
Milwaukee,  Gary,  and  Grand  Rapids. 
Additional  model  sensitivity  tests 
involving  alternative  VOC:NO, 
emissions  ratios  and  alternative 
photolysis  rates  produced  similar 
results.  In  addition,  independent 
analyses  of  the  LMOS  field  data  also 
conclude  that  NO,  controls  would 
increase  ozone  concentrations  in  and 
downwind  of  Chicago.  In  light  of  all  this 
evidence  in  support  of  the  conclusion 
that  application  of  NO,  controls  in  the 
nonattainment  areas  throughout  the 
LMOS  domain  would  be 
counterproductive,  EPA  beheves  the 
LADCo  States  have  made  an  acceptable 
case  for  spproval  of  their  NO, 
exemption  petition. 

However,  data  provided  to  the  EPA  to 
date  by  LADCo  indicate  that  some 
adjustments  in  the  modeUng  results  may 
be  expected  when  certain  aspects  of  the 
modeling  are  subject  to  more  detailed 
inputs.  Specifically,  the  LMOS  analysis 
projected  emissions  for  conditions 
expected  in  the  attainment  years  of  1996 
(for  Moderate  areas)  and  2007  (for 
Severe  areas  with  a  design  value 
between  0.190  and  0.280  ppm). 
However,  the  analysis  did  not  rely  on 
source  category-specific  emission 
projection  factors,  but  instead  used 
simple,  region-wide  adjustment  factors 
for  point,  area,  and  mobile  (motor 
vehicular)  sources  to  account  for  both 
known  controls  (i.e.,  15  percent 
reasonable  further  progress  and  other 
mandatory  Clean  Air  Act  Amendment 


controls)  and  for  growrth.  Therefore, 
some  changes  in  the  modeling  results 
are  to  be  expected  if  area-specific  and 
source  category-specific  emission 
projection  factors  are  used.  And,  in  fact, 
these  more  detailed  projection  factora 
wall  be  used  in  the  final  demonstration 
of  attainment  for  the  LMOS  domain.  It 
should  be  noted,  however,  that  nothing 
in  the  data  presented,  and  in  the 
analysis  of  that  data,  leads  EPA  to 
believe  either  that  these  adjusted 
modeling  results  will  reverse  the 
directional  signal  provided  by  the 
modeling  done  to  date,  or  alter  the 
preliminary  conclusion  that  NO, 
reductions  in  the  nonattainment  areas 
throughout  the  domain  would  not 
contribute  to  attainment  of  the  ozone 
NAAQS. 

Finally,  although  this  document 
earlier  points  out  that  the  version  of  the 
photochemical  grid  model  utilized  in 
the  LMOS  study  (UAM-V)  was  approved 
by  EPA  for  LADCo's  section  182(f)  and 
attainment  demonstrations,  it  is  noted 
here  by  EPA  that  the  Lake  Michigan 
States  and  LADCo  had  not  completed 
the  appropriate  validation  process  for 
the  UAM-V  modeling  system  utilized  in 
the  LMOS  study  at  the  time  the  NO. 
exemption  petition  was  submitted.  In 
this  regard,  the  EPA  Guideline  states 
that  an  assessment  of  the  model's 
performance  and  a  copy  of  the  modeling 
protocol  should  be  included  in  States' 
NO,  exemption  analysis  "for 
informational  purposes."  On  the  basis  of 
that  guidance,  the  use  of  the  UAM-V 
model  by  LADCo  to  support  the  section 
182(f)  "contribute  to  attainment"  test  is 
acceptable.  In  any  event,  however,  the 
validation  process  has  now  been 
completed,  and  a  model  validation 
report  has  been  submitted  to  EPA  by 
LADCo.  With  respect  to  the  emission 
projection  factors,  it  is  also  Ukely  that 
some  adjustments  in  the  modeling 
results  may  be  expected  based  on  the 
completed  validation  process.  However, 
as  in  the  previous  case,  nothing  in  the 
existing  modeling  data,  or  in  the 
analyses,  leads  EPA  to  believe  that  any 
subsequent  adjustments  would  be 
sufficient  to  reverse  the  directional 
indication  that  NO,  reductions  in  the 
nonattainment  areas  throughout  the 
LMOS  modeling  domain  would  not 
contribute  to  attainment  of  the  ozone 
NAAQS. 

In  summary,  then,  the  EPA  believes 
that  the  modeling  data  contained  in  the 
LADCo  NO,  exemption  petition 
demonstrates  that,  for  the 
nonattainment  areas  throughout  the 
LMOS  domain  in  general,  additional 
reductions  of  NO,  would  not  contribute 
to  attainment  of  the  ozone  standard. 
However,  other  data  submitted  to  EPA 
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offer  the  possibility  that  subsequenf 
adjustments  to  the  modeling  results  due 
to  the  completed  model  validation 
process,  as  well  as  the  inclusion  of  area- 
specific  and  source  category-specific 
emissions  projection  factors,  may  result 
in  changes  that  could  alter  the 
conclusions  presently  reached  with 
respect  to  the  effects  of  NO,  reductions 
on  nonattainment  areas  within  the 
domain.  Although  this  result  seems 
highly  unlikely,  it  does  remain  a 
possibility.  In  light  of  the  above,  EPA 
has  concluded  that  the  LADCo 
exemption  demonstration  is  adequate  to 
support  the  granting  of  a  NO,  waiver. 
Therefore,  pursuant  to  section  182(f)(3) 
of  the  Act,  and  based  on  the  results 
provided  by  the  modeling  data  that  is 
available  at  this  time,  and  on  the 
modeling  analyses'  conformance  to  the 
criteria  contained  in  relevant  EPA 
guidance,  including  the  Guideline,  the 
EPA  proposes  to  approve  the  LADCo 
NO,  exemption  petition.  The  EPA 
reserves  the  right  to  reverse  this 
approval  to  the  extent  necessary  if 
subsequent  modeling  results,  such  as 
may  be  available  through  the  final 
attainment  demonstration  submittal,  or 
through  any  other  subsequent  modeling 
data,  demonstrate  that  additional  NO, 
emission  reductions  will  contribute  to 
attainment  of  the  ozone  NAAQS  in  all 
or  part  of  any  nonattainment  areas 
within  the  LMOS  modeling  domain.  For 
a  more  detailed  analysis  of  the  petition, 
please  see  the  August  22, 1994  technical 
support  document  entitled  "Technical 
Review  of  a  Four  State  Request  for  a 
Section  182(f)  Exemption  from  Oxides 
of  Nitrogen  (NO,)  Reasonably  Available 
Control  Technology  (RACT)  and  New 
Source  Review  (NSR)  Requirements." 

IV.  Implication  of  Action 

The  EPA  is  proposing  to  approve  the 
LADCo  petition.  If  granted,  the  approval 
will  exempt  ozone  nonattainment  areas 
in  the  LMOS  modeling  domain  from  any 
applicable  NO,  requirements  set  forth  in 
the  Act,  such  as  those  for  NO,  RACT, 
NSR,  I/M,  and  conformity.  Therefore, 
the  sanctions  clocks  currently  underway 
for  the  applicable  ozone  nonattainment 
areas  in  the  States  of  Illinois,  Indiana, 
Michigan,  and  Wisconsin  for  failing  to 
submit  a  complete  NO,  RACT  SIP  will 
be  stopped  upon  final  approval  of  the 
exemption.  The  EPA  reserves  the  right, 
however,  to  reverse  the  proposed 
approval  if  subsequent  modeling,  such 
as  may  be  available  through  the  final 
attainment  demonstration,  or  any  other 
subsequent  modeling  data,  demonstrate 
an  ozone  attainment  benefit  from  NO, 
emission  controls  within  all  or  part  of 
the  ozone  nonattainment  areas  within 
the  LMOS  modeling  domain.  In  that 


UMI 


case,  the  EPA  would  notify  the  States 
that  the  exemption  no  longer  applies  for 
the  relevant  nonattainment  areas,  and 
would  also  provide  notice  to  the  pubUc 
in  the  Federal  Register. 

There  are  also  consequences  if  the 
EPA  disapproves  the  petition.  The 
requirement  to  submit  NO,  RACT  rules 
and  implement  the  NSR,  conformity, 
and  I/M  NO,  requirements  for  the 
LMOS  modeling  domain  area  remain  in 
place.  Therefore,  the  sanctions  clocks 
currently  underway  for  the  applicable 
ozone  nonattainment  areas  in  the  States 
of  Illinois,  Indiana,  Michigan,  and 
Wisconsin  for  failing  to  submit  a 
complete  NO,  RACT  SIP  vdll  not  be 
stopped.  As  provided  under  section 
179(a)  of  the  Act.  if  the  State  did  not 
make  a  complete  submittal  within  18 
months  after  the  finding  of  failure  to 
submit,  the  EPA  would  be  required  to 
impose  the  requirements  to  provide 
two-to-one  NSR  offsets.  If  the  State  had 
not  corrected  its  deficiency  within  6 
months  after  imposing  the  offset 
sanction,  the  EPA  would  impose  a 
second  sanction  related  to  Federal 
highway  funding  restrictions.  Any 
sanction  the  EPA  imposes  must  remain 
in  place  until  the  EPA  determines  that 
the  State  has  corrected  the  deficiency.  In 
addition,  the  finding  of  failure  to  submit 
would  trigger  the  24-month  clock  for  the 
EPA  to  impose  a  Federal 
Implementation  Plan  as  provided  luider 
section  110(c)(1)  of  the  Act. 

V.  Request  for  Public  Comments 

Interested  parties  are  invited  to 
submit  comments  on  this  petition  and 
on  EPA's  proposed  rulemaking  action. 
Public  comments  received  by  the  date 
indicated  above  will  be  considered  in 
the  development  of  the  final  rule. 

VI.  Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866.  Under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  600  et  seq.,  EPA 
must  prepare  a  regulatory  fiexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities 
(5  U.S.C.  603  and  604).  Alternatively, 
under  5  U.S.C.  605(b),  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Because  any  type  of  approval  of  a 
section  182(f)  petition  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 


any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Oxides  of  Nitrogen,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  February  27, 1995. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  95-5402  Filed  3-3-95;  8:45  ami 
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40  CFR  Part  52 

[MA-30-1 -6846b;  A-1-FRL-S158-S] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  VOC  RACT  for  Brittany 
Dyeing  and  Printing 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  consists  of  a  reasonably 
available  control  technology  (RACT) 
Plan  Approval  for  controlling  volatile 
organic  compound  (VOC)  emissions 
from  Brittany  Dyeing  and  Printing 
Corporation  of  New  Bedford, 
Massachusetts.  In  the  final  rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  Massachusetts'  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  April  5, 1995. 


ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  BIdg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
dociunent  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  9, 1995. 
John  P.  DeViUars, 
Regional  Administrator,  Region  I. 
(FR  Doc.  95-5351  Filed  3-3-95;  8:45  am) 
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40  CFR  Part  52 
frX-47-1-6705b;  FRL-6161-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  ttte  State  Implementation 
Plan  Addressing  Sulfur  Dioxide  in 
Harris  County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  in  this  action 
proposes  to  approve  a  revision  to  the 
Texas  State  Implementation  Plan  (SIP) 
to  include  Agreed  Orders  limiting  sulfur 
dioxide  (SO2)  allowable  emissions  at 
certain  nonpermitted  facilities  in  Harris 
County,  Texas.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SEP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  wrill  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 

this  action.  Any  parties  interested  in 

commenting  on  this  action  should  do  so 

at  this  time. 

DATES:  Comments  on  this  proposed  rule 

must  be  received  in  writing  by  April  5, 

1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  befonj  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202. 

Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle, 
Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather.Planning  Section  (6T-AP), 
Air  Programs  Branch  (6T-A),  USEPA 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,telephone  (214)  665- 
7258. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 

Dated:  February  8, 1995. 
William  B.  Hathaway, 
Acting  Regional  Administrator. 
[FR  Doc.  95-5353  Filed  3-3-95;  8:45  aim] 
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40  CFR  Part  85 
[FRL-5164-7] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45  day 

public  review  and  comment  period. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  part  85,  Subpart  O.  Pursuant 
to  §  85.1407(a)(7),  today's  Federal 
Register  notice  summarizes  the 
notification  below,  announces  that  the 
notification  is  available  for  public 


review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 
DATES:  Comments  must  be  submitted  on 
or  before  April  20, 1995. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  V),  Room  M-1500,  401  M 
Street  SW.,  Washington,  DC  20460. 

2.  Anthony  Erb,  Technical  Support 
Branch,  Manufacturers  Operations 
Division  (6405J),  401  M  Street  SW., 
Washington,  DC  20460. 

This  Engelhard  notification  of  intent 
to  certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Manufacturers  Operations 
Division  (6405 J),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  EX]  20460.  Telephone: 
(202) 233-9259. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  April  21,  1993,  the  Agency 
pubUshed  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  requirements  are 
intended  to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  are  limited  to  1993  and  earlier 
model  year  (MY)  urban  buses  operating 
in  metropohtan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1,  1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  programs: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program  that  sets  out  a 
specific  annual  target  level  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  this  regulation  is  the 
certification  of  retrofit/rebuild 
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equipment.  To  comply  with  either  of  the 
two  comphance  programs,  operators  of 
the  affected  buses  must  use  equipment 
which  has  been  certified  by  the  Agency. 
Emissions  requirements  under  either 
of  the  two  programs  depend  on  the 
availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  Engelhard  has  requested  that 
this  application  be  considered  under 
Program  2  only.  Therefore,  certification 
of  this  equipment  will  not  trigger  any 
requirements  under  Program  1 . 
Equipment  certified  for  Program  2  must 
provide  some  level  of  PM  reduction  that 
can  in  turn  be  claimed  by  urban  bus 
operators  when  calculating  their  average 
fleet  PM  levels  attained  under  the 
program. 

n.  Notification  oflntent  To  Certify 

By  a  notification  of  intent  to  certify 
dated  October  24, 1994,  Engelhard 
Corporation  has  applied  for  certification 
of  equipment  applicable  to  certain 
petroleum-fueled  diesel  engines,  DDC 
6V92TA  MUI  engines,  used  in  urban 
buses  of  1989  and  earlier  model  years. 
The  notification  of  intent  to  certify 
states  that  the  candidate  equipment  will 
be  certified  at  a  maximum  particulate 
matter  (PM)  emission  level  of  0.25  g/ 
bhp-hr.  Since  this  application  is  being 
submitted  only  under  Program  2,  and 
life  cycle  cost  data  is  not  required, 
certification  will  permit  the  use  of  this 
retrofit/rebuild  equipment  but  will  not 
specifically  require  its  usage;  nor  will 
certification  lead  to  more  stringent 
emission  standards  for  operators  of 
fleets  using  the  engines  affected.  The 
use  of  the  equipment  by  transit 
operators  to  meet  Program  2 
requirements  is  discussed  further  below. 

Major  components  of  the  candidate 
equipment  are:  (1)  A  muffler  containing 
an  oxidation  catalyst,  which  takes  the 
place  of  the  original  exhaust  system 
muffler;  (2)  and  a  rebuild  kit  which 
incorporates  a  ceramic  in-cylinder 
coating.  The  notification  of  intent  to 
certify  states  that  the  candidate 
equipment  is  applicable  to  the  following 
engines: 


Manufacturer 

Engine  model 

Model  years 

DDC  

6V92TAMUI  . 

1979-1989 

Engelhard  presents  exhaust  emission 
data  from  testing  the  equipment  on  a 
recently  rebuilt  1985  model  year  DDC 
6V92TA  MUI  engine  docimienting  PM 
emissions  using  the  heavy-duty  engine 
Federal  Test  Procedure.  The  PM 
emissions  from  this  test  equalled  0.22  g/ 
bhp-hr.  Exhaust  testing  with  the 
equipment  installed  also  showed  that 
hydrocarbon  (HC),  carbon  monoxide 


(CO),  and  oxides  of  nitrogen  (NOx), 
emissions  were  less  than  the  federal 
emission  standards  for  1987.  Smoke 
emission  measurements  for  the  engine 
with  the  candidate  equipment  installed 
indicate  compliance  with  applicable 
standards. 

Engelhard  has  requested  certification 
only  under  Program  2.  Engelhard  is 
applying  for  certification  to  a  post 
rebuild  PM  level  of  0.25  g/bhp-hr  with 
the  equipment  installed  on  the  DIX] 
6V92TA  MUI  engine.  If  the  Agency 
approves  Engelhard's  request  to  certify 
this  candidate  equipment,  urban  bus 
operators  who  choose  to  comply  with 
Program  2  of  the  urban  bus  regulation 
may  use  this  equipment,  but  it  would 
not  be  specifically  required.  If  this 
equipment  is  certified,  operators  under 
Program  2  using  this  equipment  will  use 
the  PM  emission  level(s)  established 
during  the  certification  review  process, 
in  the  calculations  for  fleet  level 
attained  (FLA). 

At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  Engelhard  notification 
of  intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  program.  Interested  parties  are 
encouraged  to  review  the  notification  of 
intent  to  certify  and  provide  comments 
during  the  45  day  period.  Please  send 
separate  copies  of  your  comments  to 
each  of  the  above  addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  resuh  of 
the  review  process.  These  documents 


will  also  be  available  for  public  review 
and  comment  within  the  45  day  period. 

Richard  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  95-5405  Filed  3-3-95;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  Services 

45  CFR  Part  1180 

Competitive  Grants  Technical 
Amendments 

AGENCY:  Institute  of  Museum  Services, 

NFAH. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Institute  of  Museum 
Services  issues  proposed  amendments 
to  regulations  relating  to  its  General 
Operating  Support  and  Conservation 
Project  Support  grant  programs.  The 
regulations  as  amended  implement  the 
Museum  Services  Act.  The  amendments 
make  technical  and  other  changes  in  the 
eligibility  conditions,  use  of  funds, 
audit  requirements,  amount  of  awards, 
and  remove  unneeded  provisions. 
DATES:  Comments  must  be  received  on 
or  before  May  1, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  Mamie  Bittner,  Public 
Information  Officer,  Institute  of 
Museum  Services,  Room  510, 1100 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Danvers,  Program  Director, 
Telephone:  (202)  606-8539. 

SUPPLEMENTARY  INFORMATION: 

General  Background 

The  Museum  Services  Act  ("the  Act" 
which  is  Title  11  of  the  Arts,  Humanities 
and  Cultural  Affairs  Act  of  1976,  was 
enacted  on  October  8, 1976  and 
amended  in  1980, 1982, 1984, 1985,  and 
1990).  The  purpose  of  the  Act  is  stated 
in  section  202  as  follows: 

It  is  the  purpose  of  the  Museum 
Services  Act  to  encourage  and  assist 
museums  in  their  educational  role  in 
conjunction  with  formal  systems  of 
elementary,  secondary,  and  post 
secondary  education  and  with  programs 
of  non-formal  education  for  all  age 
groups:  to  assist  museums  in 
modernizing  their  methods  and 
faciUties  so  that  they  may  be  better  able 
to  conserve  our  cultural,  historic,  and 
scientific  heritage  and  to  ease  the 
financial  burden  borne  by  museums  as 
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a  result  of  their  increasing  use  by  the 
public. 

The  Act  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museums  Services  Board  and 
Director. 

The  Act  provides  that  the  National 
Museum  Services  Board  shall  consist  of 
fifteen  members  appointed  for  fixed 
terms  by  the  President  with  the  advice 
and  consent  of  the  Senate.  The 
Chairman  of  the  Board  is  designated  by 
the  President  from  the  appointed 
members.  Members  are  broadly 
representative  of  various  museum 
disciplines,  including  those  relating  to 
science,  history,  technology,  art,  zoos, 
and  botanical  gardens;  df  the  curatorial, 
educational,  and  cultural  resources  of 
the  United  States;  and  of  the  general 
public.  The  Board  has  the  responsibility 
for  establishing  the  general  policies  of 
the  Institute.  The  Director  is  authorized, 
subject  to  the  policy  direction  of  the 
Board,  to  make  grants  under  the  Act  to 
museums. 

IMS  is  an  independent  agency  placed 
in  the  National  Foundation  on  the  Arts 
and  the  Humanities  (National 
Foundation).  Pub.  L.  101-512  Nov.  5, 
1990.  The  Act  lists  a  number  of 
illustrative  activities  for  which  grants 
may  be  made,  including  assisting 
museums  to  improve  their  operations. 

The  Need  for  the  Amendment 

The  proposed  amendment  to  the 
regulations  are  intended  to  simplify 
application  requirements  and  make  the 
programs  more  accessible  to  the 
applicants  by  making  audit 
requirements  apply  evenly  to  all 
applicants,  to  make  awards  more 
responsive  to  the  needs  of  applicants  by 
increasing  the  maximum  amount  of 
conservation  awards  by  distributing 
general  operating  awards  more  broadly 
across  high  quality  museums  and  by 
assisting  in  program  evaluation. 

Amendment  by  Amendment  Analysis 

1.  Eligibility  for  applying  for  General 
Operating  Support  (GOS)  grants. 

Amendment  1  amends  §  1180.5  which 
states  the  eligibility  requirements  that  a 
museum  must  meet  in  order  to  be 
considered  for  a  grant  from  the  Institute. 
The  Institute  proposes  an  additional 
criteria  for  applicants  to  the  General 
Operating  Support  program  which 
would  prohibit  a  museum  from 
applying  if  it  had  two  consecutive 
awards  in  the  immediately  preceding  2- 
year  cycles,  effective  1996.  For  example, 
if  a  museum  applied  for  and  received  a 
two-year  GOS  award  in  1996  and 
applied  for  and  received  a  two-year  GOS 
award  in  1998,  it  would  not  be  eligible 
to  apply  for  a  third  award  in  2000,  but 


would  be  eligible  to  apply  in  2001. 
However,  if  a  museum  appUed  for  and 
received  a  two-year  GOS  award  in  1996, 
and  either  did  not  apply  in  1998  or 
applied  for  but  did  not  receive  an  award 
in  1998,  it  would  be  eligible  to  apply  for 
an  award  in  1999.  The  result  of  this 
change  will  allow  a  higher  number  of 
museums  operating  at  high  levels  to 
benefit  from  the  GOS  program  awards, 
and  therefore  provide  greater  benefit. 
The  criteria  would  apply  to  applicants 
to  the  General  Operating  Support 
program  only.  The  year  2000  would  be 
the  first  deadline  affected  by  this 
proposed  rule. 

2.  Maximum  awards  for  Conservation 
Project  Support  grants. 

Amendment  2  revises  §  1180.20(0(1) 
which  states  that  IMS  normally  makes  a 
conservation  award  of  no  more  than 
$25,000.  The  Institute  proposes  to  raise 
the  amount  to  $50,000.  This  increase 
will  provide  for  the  needs  of  museums 
to  pursue  more  expensive  projects  to 
implement  the  recommendations  of 
general  conservation  surveys  and  of 
institutional  long  range  conservation 
plans. 

3.  Deleting  "Special  Project"  from 
regulatory  language. 

Amendments  4  through  9  amend 
several  regulations  to  remove  references 
to  a  category  of  assistance  no  longer 
available.  The  Institute  proposes  to 
remove  the  term  "Special  Project"  from 
the  sections  of  the  regulations  provided 
below.  The  "Special  Project"  grant 
program  has  not  been  offered  by  the 
Institute  since  1984.  These  changes  have 
no  impact  on  any  other  program  and  are 
made  solely  for  clarification.  The 
following  sections  will  have  references 
to  "Special  Project"  removed: 
§§  1180.17, 1180.35,  1180.40  (reserved), 
1180.41,  1180.45,  1180.48  through 
1180.50,  1180.58  and  1180.59. 

4.  Requiring  final  reports  from 
recipients  of  assessment  grants. 

Amendment  10  revises  §  1180.75(d) 
which  states  that  a  museum  receiving  a 
grant  for  an  assessment  need  not  submit 
a  financial  report  or  a  performance 
report.  The  Institute  intends  to  require 
reports  from  grantees  for  assessments  so 
that  the  Institute  will  be  better  able  to 
evaluate  the  effectiveness  of  assessment 
programs.  The  final  reporting  period 
would  be  extended  beyond  the  normal 
deadline  of  90  days  after  the  close  of  the 
grant  period  to  allow  the  museum  to 
report  on  actions  taken  as  a  result  of  the 
assessment. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 


recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  submitted  on 
or  before  May  5, 1995,  will  be 
considered  before  the  Director  issues 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  at  the 
Institute  of  Museum  Services,  room  510, 
1100  Pennsylvania  Ave.,  NW, 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Executive  Order  12291 

These  proposed  amendments  have 
been  reviewed  in  accordance  with 
Executive  Order  12291.  They  are 
classified  as  non-major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  Order. 

List  of  Subjects  in  45  CFR  Part  1180 

Grant  programs,  Museums,  National 
Boards. 

Dated:  February  28, 1995. 
Diane  B.  Frankel, 

Director,  Institute  of  Museum  Services. 

The  Institute  of  Museum  Services 
proposes  to  amend  part  1180, 
subchapter  E  of  chapter  XI  of  title  45  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

SUBCHAPTER  E— INSTITUTE  OF  MUSEUM 
SERVICES 

PART  1180— GRANTS  REGULATIONS 

1.  The  authority  citation  for  part  1180 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  961-969;  Pub.  L.  97- 
100,  95  Stat.  1414:  Pub.  L.  97-394.  96  Stat. 
1994:  29  U.S.C.  794. 

la.  Section  1180.5  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 

§  11 80.5    Eligibility  and  burden  of  proof— 
Who  may  apply. 

***** 

(f)  In  a  given  year,  a  museum  that  has 
not  received  two  consecutive  General 
Operating  Support  awards  in  the 
immediately  preceding  two-year  cycles 
is  eligible  to  apply  to  General  Operating 
Support. 

2.  Section  1180.20  is  amended  by 
revising  paragraph  (0(1)  to  read  as 
follows: 

§  1180.20    Guidelines  and  standards  for 
conservation  projects. 

*        •        •         *         • 

(0  Limits  for  Federal  funding.  (1)  The 
normal  maximum  amount  of  a 
Conservation  Project  Support  grant  will 
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be  established  through  a  notice 
published  in  the  Federal  Register. 
Beginning  in  FY  1996,  the  normal 
maximum  amount  is  $50,000.  Unless 
otherwise  provided  by  law,  if  the 
Director  determines  that  exceptional 
circumstance  warrant,  the  Director, 
consistent  with  the  policy  direction  of 
the  Board,  may  award  a  conservation 
grant  which  obUgates  an  amount  in 
Federal  funds  in  excess  of  the  normal 
maximum  award.  IMS  may  establish  a 
maximum  award  level  for  exceptional 
project  grants  for  a  particular  fiscal  year 
through  information  made  available  in 
guidelines  or  other  material  distributed 
to  all  applicants. 
•        •        •        *        • 

3.  Section  1180.17  is  revised  to  read 
as  follows: 

$1180.17    Reports. 

In  its  final  reports  a  grantee  shall 
briefly  detail  how  the  expenditure  of  the 
grant  funds  has  satisfied  the  proposed 
use  of  the  funds  as  stated  in  its  General 
Operating  Support  application  or  has 
accomplished  the  proposal  as  set  forth 
in  its  application  and  has  served  the 
purpose  of  the  Act  as  reflected  in  the 
applicable  evaluation  criteria  in 
§1180.14. 

Section  1180.35  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

$  1 180.35    Group  applications. 

(a)  Eligible  museums  may  apply  as  a 
group  for  a  project  grant. 

(b)  If  a  group  of  museums  applies  for 
a  grant,  the  members  of  the  group  shall 
either: 

(1)  Designate  one  member  of  the 
group  to  apply  for  the  grant;  or 

(2)  Establish  a  separate,  eligible  legal 
entity,  consisting  solely  of  the  museum 
group,  to  apply  for  the  grant. 


§1180.40    [Reserved] 

5.  Section  1180.40  is  removed  and 
reserved. 

6.  Section  1180.41  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 1 80.41    The  cost  analysis;  basis  for 
grant  amount 

(a)  Before  the  Director  sets  the  amoimt 
of  a  grant,  a  cost  analysis  of  the  project 
is  made  which  involves  an  examination 
of: 

(1)  The  cost  data  in  the  detailed 
budget  for  the  project; 

(2)  Specific  elements  of  cost;  and 

(3)  The  necessity,  reasonableness,  and 
allowability  under  applicable  statutes 
and  regulations. 


7.  Section  1180.45  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows: 

§  1 180.45    Use  of  consultants. 

(a)  Subject  to  Federal  statutes  and 
regulations,  a  grantee  shall  adhere  to  its 
general  policies  and  practices  when  it 
hires,  uses,  and  pays  a  consultant  as 
part  of  the  staff. 
***** 

8.  Sections  1180.48  through  1180.50 
and  1 180.58  are  revised  to  read  as 
follows: 

§  1 1 80.48    General  conditions  on 
publications. 

(a)  Content  of  materials.  Subject  to 
any  specific  requirements  that  apply  to 
its  grant,  a  grantee  may  decide  the 
format  and  content  of  materials  that  it 
publishes  or  arranges  to  have  published. 

(b)  Required  Statement.  The  grantee 
shall  ensure  that  any  pubUcation  that 
contains  materials  also  contains  the 
following  statement: 

The  contents  of  this  (insert  type  of 
publication,  e.g.,  book,  report,  film)  were 
developed  in  whole  or  in  part  under  a  grant 
from  the  Institute  of  Museum  Services. 
However,  the  contents  do  not  necessarily 
represent  the  policy  of  the  Institute,  and 
endorsement  by  the  Federal  Government 
should  not  be  assumed. 

§  1 1 80.49    Copyright  policy  for  grantees. 

A  grantee  may  copyright  materials  in 
accordance  with  government-wide 
pohcy  applicable  to  copyright  of 
publications  developed  under  Federal 
grants. 

§  1180.50    Definition  of  "materials." 

As  used  in  §§  1180.48  through 
1180.49,  materials  means  a 
copyrightable  work  developed  in  whole 
or  in  part  with  fimds  from  a  grant  from 
the  Institute. 

§  1 1 80.58    Records  related  to  performance. 

(a)  A  grantee  shall  keep  records 
revealing  progress  and  results  under  the 
grant. 

(b)  The  grantee  shall  use  the  records 
under  paragraph  (a)  of  this  section  to; 

(1)  Eietermine  progress  in 
accomplishing  objectives;  and 

[2]  Revise  those  objectives,  if 
necessary,  and  authorized  under  the 
grant. 

9.  Section  1180.59  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1180.59    Applicability. 

(a)  Subparts  B  and  C  (§§  1180.30 
through  1180.58)  apply  to  General 
Operating  Support  assistance,  except  as 
otherwise  provided  in  these  regulations. 


10.  Section  1180.75  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1180.75    Funding  and  award  procedures. 

•  •        •        •        • 

(d)  A  museum  receiving  assistance 
under  this  subpart  must  submit  a  final 
financial  and  narrative  report  that 
evaluates  the  success  of  the  assessment 
and  actions  taken  by  the  museum  as  a 
result  of  the  assessment.  IMS  may 
request  the  report  be  submitted  up  to  12 
months  after  the  close  of  the  grant 

[>eriod. 
20  U.S.C.  96-969) 

*  •         •         •         * 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46CFRPart67 

[CGD  94-070] 
RiN2115-AE98 

Facsimile  Filing  of  Instruments 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  its  vessel  documentation 
regulations  to  provide  for  optional  filing 
of  commercial  instruments  by  facsimile, 
and  to  establish  a  filing  and  recording 
handling  fee  for  filing  instnunents  by 
facsimile.  The  option  of  filing 
commercial  instruments  by  facsimile 
complements  the  centralization  of  Coast 
Guard  vessel  documentation  services. 
Facsimile  filing  of  commercial 
instruments  is  one  way  in  which  a 
centralized  vessel  documentation  center 
can  deliver  timely  services  to  distant 
vessel  documentation  customers  and  be 
responsive  to  time  sensitive  matters. 
Filing  commercial  instruments  by 
facsimile  should  further  streamline  the 
vessel  documentation  process. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-070), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
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inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Don  M.  Wrye, 
Vessel  Documentation  and  Tonnage 
Survey  Branch;  (202)  267-1492. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-070)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Don  M.  Wrye,  Project 
Manager,  and  C.  G.  Green,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

Significant  changes  to  the  vessel 
documentation  program  were  made  in 
1988  by  Public  Law  100-710  (the 
"statute").  Among  other  things,  the 
statute  added  chapter  313  to  title  46, 
U.S.  Code,  to  revise,  consolidate,  and 
codify  into  positive  law  the  ship 
mortgage  laws  administered  by  the 
Department  of  Transportation.  The 
statute  made  certain  substantive 
changes  to  then-existing  law  to 
modernize  ship  mortgages  and  the  filing 
and  recording  process. 

The  legislative  history  for  the  statute 
is  contained  in  House  Report  No.  100- 


918.  That  report  noted  that  one  of  the 
primary  purposes  of  chapter  313  of  title 
46,  U.S.  Code,  is  to  provide  third  parties 
with  notice  of  die  existence  of 
mortgages  and  liens.  The  report  further 
advocates  the  use  of  a  central  computer 
system  to  facilitate  access  to  data.  The 
report  noted  that  the  "Secretary  should 
also  consider  allowing  private  vessel 
documentation  services  to  submit 
applications  electronically,  with 
appropriate  paper  document  backup  for 
legal  purposes  *   •   *"  This  proposal 
would  implement  some  of  the 
suggestions  the  report  made  concerning 
office  automation  and  should  realize 
some  of  the  benefits  expected  to  flow 
from  modernization. 

On  November  15. 1993,  the  Coast 
Guard  published  a  final  rule  revising  46 
CFR  part  67  implementing  the 
substantive  changes  made  by  the  statute. 
The  final  rule  became  effective  on 
January  1, 1994. 

Under  subpart  O  of  the  current 
regulations,  instruments  to  be  filed  and 
recorded  with  the  Coast  Guard  are  first 
submitted  to  the  appropriate  port  of 
record.  An  instrument  submitted  for 
filing  and  recording  must  be  a 
completed,  executed  instrument  at  the 
time  it  is  submitted.  If  the  instrument 
submitted  meets  the  minimal 
requirements  for  filing,  it  is  filed  and 
stamped  with  a  date  and  time.  If  all  of 
the  necessary  elements  for  recording  the 
instrument  are  present  when  it  is  filed, 
it  can  be  promptly  recorded.  If  an 
instrument  is  filed  but  cannot  be 
recorded  because  of  an  error  or 
omission,  the  instrument  is  deemed 
"filed  subject  to  termination"  and  a  90- 
day  window  is  provided  for  correction. 
If  corrected  within  the  90-day  period, 
the  instrument  may  then  be  recorded 
with  the  recording  date  and  time 
"relating  back"  to  the  date  and  time 
filed.  If  the  instrument  is  not  corrected 
within  the  90-day  period,  the  filing  is 
terminated  and  the  instrument  is 
returned.  In  order  to  preserve  the  notice 
purpose  of  the  statute,  any  instrument 
filed  with  the  Coast  Guard,  even  if  the 
filing  is  terminated  and  the  instrument 
not  recorded,  is  indexed  on  the  vessel's 
General  Index  or  Abstract  of  Title  (form 
CG-1332).  Allowing  for  the  submission 
of  an  instrument  by  facsimile  for  filing 
would  not  change  any  of  the  procedural 
steps  provided  in  the  current 
regulations.  However,  the  submission  of 
an  instrument  by  facsimile  for  filing  will 
start  the  process  earlier,  resulting  in  an 
earlier  date  and  time  for  filing  and  . 
recording  purposes. 

The  Coast  Guard  is  proceeding  with 
the  consolidation  of  its  14  regional 
vessel  documentation  offices  into  one 
central  location.  This  centralization  will 


conclude  the  effort  begun  in  1983  when 
a  number  of  field  offices  were 
consolidated  into  regional  offices. 
Although  most  vessel  documentation 
transactions  are  currently  completed  by 
ordinary  mail,  a  number  of  persons  have 
expressed  concern  with  regard  to 
centralization  for  those  cases  where 
"over-the-counter"  service  is  desired. 
As  an  example,  some  lending 
institutions  will  not  advance  funds 
under  a  ship  mortgage  until  assured  that 
the  mortgage  has  been  filed  and 
recorded  so  as  to  acquire  preferred 
status.  In  such  cases,  the  Coast  Guard 
documentation  officer  will  verify  over 
the  telephone  that  the  mortgage  has 
been  filed  and  recorded  and  the  lending 
institution  will  advance  funds 
immediately.  The  Coast  Guard 
anticipates  that  the  desire  for  such 
service  will  continue.  Therefore,  the 
Coast  Guard  is  contemplating  further 
use  of  office  automation  technology  as 
part  of  the  centralization  effort.  One 
such  use  of  office  automation 
technology  is  the  filing  of  certain  forms 
and  instruments  by  facsimile.  This 
document  proposes  amendments  to  the 
Coast  Guard's  regulations  to  permit 
optional  submission  by  facsimile  of 
certain  forms  and  instruments  for  filing. 

Discussion  of  Proposed  Rules 

The  Coast  Guard  proposes  to  add  to 
46  CFR  part  67  a  new  §  67.219  to 
provide  for  filing  commercial 
instruments  by  facsimile  submission. 
Paragraph  (a)  of  proposed  §67.219 
would  limit  the  instruments  that  could 
be  filed  by  facsimile  submission  to  those 
identified  as  eligible  for  filing  and 
recording  in  §  67.200.  Those 
instruments  are:  bills  of  sale  and  similar 
instruments;  deeds  of  gift;  mortgages 
and  assignments,  assumptions, 
supplements,  amendments, 
subordinations,  satisfactions,  and 
releases  thereof;  preferred  mortgages 
and  assignments,  assumptions, 
supplements,  amendments, 
subordinations,  satisfactions,  and 
releases  thereof;  interlender  agreements 
affecting  mortgages,  preferred 
mortgages,  and  related  instruments;  and 
notices  of  claim  of  lien  and  assignments, 
amendments,  and  satisfactions  and 
releases  thereof.  Paragraph  (a)  of 
proposed  §  67.219  would  also  list  the 
facsimile  telephone  number  for  the 
National  Vessel  Documentation 
Command  to  which  facsimile 
submissions  may  be  made.  Finally, 
paragraph  (a)  of  proposed  §67.219 
would  require  that  the  vessel  to  which 
the  instrument  relates  either  be 
currently  documented  or  be  the  subject 
of  an  application  for  documentation. 


12190 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  43  /  Monday.  March  6,  1995  /  Proposed  Rules  12191 


In  accordance  with  §67.203,  no 
instrument  will  be  accepted  for  filing 
unless  it  pertains  to  a  documented 
vessel  or  a  vessel  for  which  a  proj)erly 
completed  application  for 
documentation,  redocumentation,  or 
deletion  from  documentation  is  filed. 
The  Coast  Guard  deems  an  instrument 
filed  contemporaneously  with  a 
properly  completed  application  for 
documentation,  redocumentation,  or 
deletion  from  documentation  of  the 
related  vessel  to  meet  the  requirements 
of  the  regulation.  Therefore,  if  the  vessel 
related  to  the  instrument  being 
submitted  by  facsimile  for  filing  is  not 
a  currently  documented  vessel,  a 
completed  application  would  also  have 
to  be  submitted  by  facsimile  with  the 
instrument. 

Paragraph  (b)  of  proposed  §67.219 
would  require  that  the  person 
submitting  an  instrument  by  facsimile 
for  filing  within  10  days  submit  the 
original  instrument  in  duplicate  to  the 
National  Vessel  Documentation 
Command.  One  of  the  duplicate 
instruments  submitted  would  have  to 
bear  original  signatures.  The  10-day 
period  would  begin  to  run  at  the  time 
the  instrument  is  received  by  facsimile 
at  the  National  Vessel  Documentation 
Command.  Since  the  instrument  being 
submitted  by  facsimile  must  be  a 
completed  and  executed  document,  the 
submitter  should  be  able  to  take  it  from 
the  facsimile  machine,  place  it  in  an 
envelope  with  the  original  of  any 
required  application  and  the 
appropriate  fee,  and  mail  the  original 
and  a  copy  to  the  National  Vessel 
Documentation  Command  without 
delay.  Thus,  the  10-day  period  is 
considered  a  sufficient  mailing  window. 
The  duplicate  submission  requirement 
proposed  in  paragraph  (b)  would  meet 
the  submission  requirement  for  the 
filing  of  all  instruments  in  §67.209, 
while  obtaining  the  earlier  filing  date  for 
those  instruments  submitted  by 
facsimile.  In  addition,  paragraph  (b)  of 
proposed  §  67.219  would  require  that 
the  original  of  any  application  required 
to  be  submitted  by  paragraph  (a)  of  this 
section,  which  is  not  already  on  file, 
also  be  submitted  to  the  National  Vessel 
Documentation  Command. 

Paragraph  (c)  of  proposed  §67.219 
would  provide  that  upon  receipt  of  the 
duplicate  instruments  and  the  original 
of  any  required  application,  the  date 
and  time  of  recording  of  the  instrument 
"relates  back"  to  the  date  and  time  that 
the  instrument  submitted  by  facsimile 
was  filed.  Provided  that  the  instrument 
submitted  by  facsimile  for  filing  meets 
the  minimal  requirements  for  filing,  it 
would  be  filed  at  the  date  and  time 
received  by  facsimile.  The  objective  of 


submitting  an  instrument  by  facsimile 
for  filing  is  to  obtain  an  earlier  filing 
date  than  could  otherwise  be  acquired. 
Because  the  instrument  submitted  by 
facsimile  is  itself  filed,  the  process 
should  work  well  to  meet  that  objective, 
even  during  weekends.  For  example,  if 
an  instrument  were  submitted  by 
facsimile  for  filing  late  Friday  evening, 
it  would  not  be  reviewed  to  ensure  that 
it  met  the  filing  requirements  until  the 
next  regular  workday.  On  a  regular 
weekend  that  would  be  the  following 
Monday.  On  most  holiday  weekends, 
that  would  be  the  following  Tuesday. 
Therefore,  it  is  possible  that  an 
instrument  submitted  by  facsimile  for 
filing  would  not  be  reviewed  to 
determine  whether  it  met  the  minimal 
filing  requirements  until  as  many  as 
four  days  after  it  was  submitted. 
However,  if  the  instrument  submitted  by 
facsimile  does  meet  the  filing 
requirements,  then  it  would  be  stamped 
filed  and  the  date  and  time  of  filing 
would  be  the  date  and  time  received  by 
facsimile.  The  filing  of  the  instrument 
would  then  be  indexed  on  the  vessel's 
General  Index  or  Abstract  of  Title  (form 
CG-1332).  Of  course,  the  10-day  period 
for  submitting  the  duplicate  instruments 
would  also  start  running  on  the  date  the 
instrument  is  submitted  by  facsimile. 
Therefore,  persons  submitting  an 
instrument  by  facsimile  for  filing  must 
exercise  due  diligence  to  ensure  that  the 
duplicate  instnunents  required  by 
paragraph  (b)  arrive  within  the  10-day 
period.  When  the  duplicate  instruments 
arrive,  they  would  be  compared  with 
the  instrument  filed  by  facsimile  and,  if 
not  subject  to  termination  under 
paragraph  (f)  of  this  section,  the 
instrument  would  be  recorded. 

Paragraph  (d)  of  proposed  §67.219 
would  require  that  all  instruments  filed 
by  facsimile  be  clearly  legible  as 
received,  that  they  be  originally 
submitted  from  8V2-inch  by  11-inch 
paper  in  not  less  than  10-point  type 
size,  and  that  they  be  accompanied  by 
a  cover  sheet.  This  requirement  would 
provide  for  minimum  quality  control  of 
the  instruments  submitted  by  facsimile 
for  filing.  In  addition,  clear  legibility  of 
the  instrument  as  received  will  assist 
Coast  Guard  personnel  to  ensure  that 
the  instrument  meets  minimum 
requirements  for  filing  and  recording 
pending  receipt  of  the  duplicate 
instruments  in  accordance  with 
paragraph  (b). 

Paragraph  (e)  of  proposed  §  67.219 
would  indicate  that  the  facsimile  cover 
sheet  required  by  paragraph  (d)  should 
contain  the  name,  address,  telephone 
number  and  facsimile  telephone  number 
of  the  person  submitting  the  instrument 
by  facsimile,  and  the  number  of  pages 


submitted.  This  information  will  assist 
Coast  Guard  personnel  to  verify  receipt 
of  the  complete  instrument  and  will 
provide  a  point  of  contact  should  a 
difficulty  arise  in  facsimile 
transmission. 

Paragraph  (f)  of  proposed  §  67.219 
would  state  the  conditions  upon  which 
the  filing  of  an  instrument  submitted  by 
facsimile  would  be  terminated.  First,  if 
the  duplicate  instruments  required  by 
paragraph  (b)  are  not  received  within 
the  10-day  period  following  submission 
of  the  instrument  by  facsimile,  the  filing 
is  terminated  and  the  instrument 
submitted  by  facsimile  is  returned  to  the 
submitter.  Second,  if  there  is  any 
variance  between  the  instrument 
submitted  by  facsimile  and  the 
duplicate  instruments  required  by 
paragraph  (b),  the  filing  is  terminated 
and  the  instrument  submitted  by 
facsimile  is  returned  to  the  submitter. 
The  provision  for  termination  because 
of  a  variance  would  ensure  that  the 
instrument  being  submitted  by  facsimile 
for  filing  is  not  being  submitted  for  the 
purpose  of  reserving  an  earlier  filing 
date  for  a  different  or  amended 
instrument  submitted  as  the  duplicate 
instruments  required  by  paragraph  (b). 
The  instrument  being  submitted  by 
facsimile  for  filing  must  be  a  complete 
and  executed  instrument  at  the  time  it 
is  submitted,  as  is  the  case  for  any 
instrument  submitted  for  filing  under 
Subpart  O  of  the  current  regulations. 

Paragraph  (g)  of  proposed  §  67.219 
would  provide  that  where  the  filing  of 
an  instrument  submitted  by  facsimile  is 
terminated  pursuant  to  paragraph  (fK3) 
because  of  a  variance  with  the  duplicate 
instruments  submitted  in  accordance 
with  paragraph  (b),  the  duplicate 
instruments  would  be  treated  as  an 
original  submission  for  filing.  Provided 
this  instrument  meets  the  minimal 
requirements  for  filing,  it  would  be  filed 
but  would  be  subject  to  termination 
under  §  67.217(a)(1).  This  instrument 
would  be  subject  to  termination  because 
of  the  variance  with  the  earlier 
instrument  submitted  by  facsimile.  The 
termination  of  filing  and  distribution  of 
instruments  procedures  described  in 
§67.217  (b)  and  (c)  would  apply.  The 
reason  for  treating  this  instnmient  as 
subject  to  termination  is  that  the  same 
transaction  has  been  addressed  by  two 
different  instruments  with  a  variance 
between  them.  Therefore,  the  veracity  of 
the  facts  of  the  transaction  as  reflected 
in  the  two  instruments  is  in  question. 
The  instrument  submitted  as  the 
duplicate  instruments  would  be  subject 
to  the  90-day  termination  period  in 
which  the  variance  may  be  explained, 
thereby  curing  the  defect  and  allowing    . 
for  recording  of  the  instrument.  In  this 


instance,  the  recording  date  and  time 
would  relate  back  to  the  date  and  time 
that  the  "duplicate  instruments"  were 
filed  subject  to  termination.  A  letter 
from  the  person  who  submitted  the 
instrument  by  facsimile  for  filing 
explaining  that  the  instrument 
submitted  by  facsimile  has  been 
superseded  by  the  duplicate 
instruments  would  be  sufficient. 

Paragraph  (a)  of  §  67.500  would  be 
revised  to  clarify  the  Coast  Guard's 
current  practice  to  not  perform  any 
vessel  documentation  service  which  is 
subject  to  a  fee  until  the  required  fee  is 
paid.  As  is  current  practice,  the  person 
requesting  the  documentation  service 
would  submit  the  fee  at  the  time  the 
service  is  requested.  As  applied  to  the 
submission  by  facsimile  of  instruments 
for  filing,  the  payment  of  the  fee  would 
accompany  the  submission  of  the 
duplicate  instruments  submitted  in 
accordance  with  paragraph  (b)  of  this 
section. 

A  new  §67.540  would  be  added  to 
clearly  state  that  a  handling  fee  would 
be  charged  for  processing  an  instrument 
submitted  by  facsimile  for  filing.  This 
fee  would  not  alter  the  current  per  page 
fee  charged  for  filing  and  recording 
ser\ices,  but  would  be  an  additional  per 
page  fee. 

An  appropriate  entry  in  Table 
67.550— FEES  in  §  67.550  would  be 
added  to  reflect  the  amount  of  the  fee 
added  to  address  the  handling  fee.  This 
additional  fee  is  justified  because  of  the 
additional  time  Coast  Guard  personnel 
would  have  to  expend  in  processing  the 
facsimile  submission,  and  to  cover  the 
added  expense  of  facsimile  machines. 
For  example,  Coast  Guard  personnel 
would  have  to  receive  and  sort  the 
facsimile  submission,  review  it  to 
ensure  that  it  met  minimal  filing 
requirements,  assign  a  filing  date  and 
time,  store  the  facsimile  submission, 
retrieve  it  when  the  duplicate 
instruments  were  received,  and  compare 
the  facsimile  with  the  duplicate 
instruments.  Based  on  the  additional 
personnel  handling  required  for  an 
in.strument  submitted  by  facsimile  for 
filing,  and  additional  equipment  costs,  a 
fee  of  $2.00  per  page  is  proposed. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
tlie  [Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
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Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
The  Coast  Guard  anticipates  that 
optional  filing  by  facsimile  will  be  used 
only  in  a  limited  number  of  cases.  For 
example,  when  additional  financing  is 
being  negotiated;  when  an  assignment 
or  assumption  of  an  existing  mortgage  is 
pending;  when  financing  at  favorable 
,  rates  is  time  critical;  or  when  a  vessel 
owner  desires  to  meet  a  specific  sailing 
date  and  filing  an  instrument  is  critical 
to  that  date,  are  situations  when  filing 
by  facsimile  could  be  advantageous. 
Nevertheless,  submission  by  facsimile  is 
proposed  as  an  optional  method  of 
presenting  documents  for  filing.  A  party 
may  always  use  regular  mail  or  personal 
delivery  if  desired.  Therefore,  any 
additional  costs  to  the  public  associated 
with  this  proposal  would  be  due  to  an 
election  to  use  the  optional  method. 

In  order  to  more  fully  anticipate  the 
costs  and  benefits  associated  with  this 
proposal,  the  Coast  Guard  specifically 
solicits  information  from  the  public 
concerning  potential  use  of  the  option  of 
filing  by  facsimile. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  et  seq.).  the  Coast  Guard  must 
consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independentiv 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

As  explained  earlier  in  this  preamble, 
this  proposal,  if  adopted,  would  merely 
add  an  optional  method  of  submitting  ' 
certain  forms  and  instruments  to  the 
Coast  Guard  for  filing.  Since  filing  by 
fac;simile  would  be  optional,  any 
additional  costs  borne  by  any  users 
would  be  at  their  election.  Current 
methods  of  submitting  instruments  for 
filing,  at  no  increase  in  costs,  would 
remain  available.  In  addition,  if  is 
anticipated  that  the  option  of  filing  by 
facsimile  would  be  used  only  in  limited 
situations  where  time  is  of  the  essence. 
Therefore,  the  Coast  Guard  expects  the 
impact  of  this  proposal  to  be  minimal. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Collection  Qflnfonnation 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  This  proposal  merely 
describes  an  optional  method  of 
submitting  instruments  for  filing  and 
recording. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
propo.sal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposal  has  been  determined  to  be 
categorically  excluded  because  the 
changes  propo.sed  are  administrative 
and  procedural  in  nature,  relate  solely 
to  the  documentation  of  vesst^ls,  and 
clearly  have  no  environmental  impati. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copving  where 
indicated  under  ADDRESSES. 

Lisl  of  Subjects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  fi7  as  follows: 


PART  67— [AMENDED] 

1.  The  authority  citation  for  part  f)7 
continues  to  read  as  follows: 

AulhorJtv:  lA  VS.C.  6ti4:  31  I'.SC.  9701: 
42  rSC.  9118:  46  1' S.C.  2103.2107,2110: 
46  U.S.C.  app.  841a.  876:  49  CFK  1  46. 

2.  Section  67.219  is  added  to  read  as 

follows: 

§  67.219    Optional  filing  of  instruments  by. 
facsimile. 

(a)  Any  instrument  identified  as 
eligible  for  filing  and  recording  under 
§67.200  may  be  submitted  by  facsimile 
for  filing  to  ihe  National  Vessel 
Documentation  Command  at  [telephone 
number  to  be  inserted  in  final  rule).  If 
the  instrument  submitted  by  facsimile 
for  filing  pertains  to  a  vessel  that  is  not 
a  currently  documented  vessel,  a 
properly  completed  Application  for 
Initial  Issue,  Exchange,  or  Replacement 
Certificate  of  Documentation;  or 
Redocumentation  (form  CG-1258)  or  an 
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application  for  deletion  from 
documentation  must  already  be  on  file 
with  the  National  Vessel  Documentation 
Command  or  must  be  submitted  by 
facsimile  with  the  instrument  being 
submitted  by  facsimile  for  filing. 

(b)  Within  10  days  of  submitting  an 
instrument  by  facsimile  for  filing,  the 
person  submitting  the  instrument  by 
facsimile  mrst  submit  tlie  instrument  in 
duplicate  to  the  National  Vessel 
Documentation  Command,  (address  to 
be  inserted  in  final  rule);  at  least  one 
copy  must  bear  original  signatures.  If 
not  already  on  file,  the  original  of  any 
application  required  by  paragraph  (a)  of 
this  section  must  also  be  submitted  with 
the  original  instrument  to  the  National 
Vessel  Documentation  Command. 

(c)  Upon  receipt  of  the  instrument  in 
duplicate  in  accordance  with  paragraph 
(b)  of  this  section,  the  date  and  time  of 
recording  of  the  instrument  is  the  date 
and  time  the  instrument  submitted  by 
facsimile  was  filed. 

(d)  All  instruments  submitted  by 
facsimile  for  filing  must  be  clearly 
legible,  submitted  from  8Vj-inch  by  11- 
inch  paper  in  not  less  than  10-point 
type  size,  and  accompanied  by  a  cover 
sheet. 

(e)  The  facsimile  cover  sheet  required 
by  paragraph  (d)  of  this  section  should 
indicate  the  name,  address,  telephone 


number  and  facsimile  telephone  number 
of  the  person  submitting  the  instrument 
by  facsimile,  and  the  number  of  pages 
submitted  by  facsimile. 

(f)  The  filing  of  any  instrument 
submitted  by  facsimile  is  terminated 
and  the  instrument  will  be  returned  to 
the  submitter  if: 

(1)  The  instrument  is  subject  to 
termination  for  any  cause  under 
§  67.217(a); 

(2)  The  instrument  required  to  be 
submitted  in  duplicate  in  accordance 
with  paragraph  (b)  of  this  section  is  not 
received  within  the  10-day  period;  or 

(3)  There  is  any  variance  between  the 
instrument  submitted  by  facsimile  for 
filing  and  the  instrument  submitted  in 
duplicate  in  accordance  vvith  paragraph 
(b)  of  this  section. 

(g)  When  the  filing  of  an  instrument 
submitted  by  facsimile  is  terminated  for 
a  variance  in  accordance  with  paragraph 
(f5(3)  of  this  section,  the  instrument 
submitted  in  duplicate  in  accordance 
with  paragraph  (b)  of  this  section  will  be 
deemed  to  be  an  original  filing  under 
this  subpart  subject  to  termination 
under  §  67.217(a)(1).  The  instrument 
submitted  in  duplicate  will  be  deemed 
not  in  substantial  compliance  with  the 
applicable  regulations  in  this  part 
because  of  the  variance  between  it  and 
the  instrument  submitted  by  facsimile. 

Table  67.550.— Fees 


The  procedures  for  termination  of  filing 
and  disposition  of  instruments 
described  in  paragraphs  (b)  and  (c)  of 
§67.217  will  apply. 

3.  In  §67.500,  paragraph  (a)  is  revised 
to  read  as  follows: 

§67.500    Applicability. 

(a)  This  subpart  specifics 
documentation  services  provided  for 
vessels  for  which  fees  are  applicable.  No 
documentation  service  for  which  a  fee  is 
applicable  will  be  performed  until  the 
appropriate  fee  has  been  paid.  Fees  are 
contained  in  Table  67.550. 
•        *        *        •        • 

4.  Section  67.540  is  added  to  read  as 
follows: 

§  67.540    Facsimile  handling  fee. 
A  handling  fee  is  charged  for 
processing  an  instrument  submitted  by 
facsimile  for  filing  in  accordance  with 
subpart  O  of  this  part. 

5.  In  §  67.550,  Table  67.550  is 
amended  by  adding  "Facsimile 
submission  handling"  as  an  entry 
following  the  entry  "Notice  of  claim  of 
lien  and  related  instruments"  under  the 
category  "Filing  and  recording:"  to  read 
as  follows: 

§67.550    Fee  table. 


Acti.'ity 


Reference 


Fee 


Facsimile  submission  handling  Subpart  O 


'2.00 


'  Per  page. 


Dated:  ppbruary  28. 1995. 
N.W.  Lemley. 

Acting  Chief,  Office  of  Shrine  Safety.  Security 

and  Environmental  Protection. 

jFR  Doc.  95-5387  Filed  3-3-95:  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-009,  Notice  01] 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  This  notice  announces  that 
NHTSA  will  be  holding  a  public 
meeting  regarding  the  misuse  of  child 
restraint  systems  (safety  seats).  NHTSA 
seeks  comments  on  actions  that  the 
agency,  industry  and  public  can  do  to 
improve  the  proper  installation  and  use 
of  child  safety  seats. 

DATES:  Public  meeting:  A  public  meeting 
to  hear  views  and  comments  will  be 
held  in  Indianapolis,  Indiana  on  April  2, 
1995.  from  1  p.m.  to  4  p.m. 

Those  wishing  to  make  oral 
presentations  at  the  meeting  should 
contact  Dr.  George  Mouchahoir,  at  the 
address  or  telephone  number  listed 
below  by  March  24,  1995. 


Written  comments:  Written  comments 
may  be  submitted  to  the  agency  and 
must  be  received  by  April  2,  1995. 

ADDRESSES:  Public  meeting:  The  public 
meeting  will  be  held  at  the  following 
location:  The  Hyatt  Regency 
Indianapolis,  One  South  Capitol 
Avenue,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  632-1234/(800)  233-, 
1234  Toll  Free  Reservations. 

Written  comments:  All  written 
comments  must  refer  to  the  docket  and 
notice  number  of  this  notice  and  be 
submitted  (preferable  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
Room  5109,  400  Seventh  St..  S.W., 
Washington.  DC  20590.  Docket  hours 
are  from  9:30  a.m.  to  4:00  p.m.  Monday 
through  Friday. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St..  SW,  Washington,  DC, 
20590  (telephone  202-366-4919). 
SUPPLEMENTARY  INFORMATION:  A  child 
safety  seat  that  is  installed  properly  and 
used  correctly  provides  very  effective 
crash  protection  for  a  child.  However, 
the  safety  benefits  of  a  child  seat  can  be 
reduced  or  negated  by  misuse  of  the 
seat.  The  agency  believes  in  most  ca.ses, 
the  misuse  is  unknown  to  the  person 
in.stalling  or  using  the  restraint. 

In  September  1994,  three-year-old 
Dana  Hutchin.son  was  killed  in  a 
misused  child  seat.  The  DANA 
Foundation,  established  by  the  child's 
family  after  the  crash  to  encourage 
correct  safety  seat  use,  describes  the 
crash: 

Dana's  father  had  installed  her  child  s.nfoty 
seat  in  their  car  for  a  short  trip  to  Crandma's 
housi!.  As  always,  he  checked  it  to  make  sure 
it  was  tightly  held.  When  her  mother  picked 
her  up  from  school.  Dana  was  securely 
fastened  in  the  scat,  and  the  installation  was 
double-checked.  As  always,  she  and  her  two 
brothers  were  safely  buckled  in  before  the 
trip  began. 

it  was  raining  very  hard,  and  the  roads 
were  slippery.  Their  car  was  in  a  serious 
collision  with  a  pick-up  truck,  and  Dana,  her 
mother,  and  her  two  brothers  were  injured. 
A  few  days  later,  Dana  died  from  severe  head 
and  neck  injuries.  The  police  report  from  the 
accident  stated  an  opinion  that  her  child 
safety  restraint  was  improperly  secured. 

The  vehicle  in  which  Dana 
Hutchinson  was  restrained  required  a 
supplemental  buckle  that  was  specially 
designed  for  use  with  child  seats.  The 
need  for  this  buckle  was  discussed  in 
the  vehicle  owner's  manual.  While 
Dana's  parents  did  not  read  the  manual, 
they  thought  they  had  done  everything 
they  were  supposed  to  do  to  secure  their 
child  in  the  car  seat. 

Improving  the  proper  installation  and 
use  of  child  seats  is  a  NHTSA  priority. 
In  recent  months,  NHTSA 
Administrator  Ricardo  Martinez 
appeared  on  national  television  to  make 
the  public  more  aware  of  misuse 
problems.  The  agency  has  also  worked 
vvith  newspapers,  magazines  and  other 
journals  across  the  country  to  alert  the 
public  that  misuse  is  "foiling  child 
safety  seat's  effectiveness"  (quoting 
headline  in  December  12,  1994  article  of 
the  Washington  Post).  Further,  last 
month  Administrator  Martinez 
announced  the  formation  of  a  "blue 
ribbon  panel  "  of  experts  to  recommend 
ways  that  safety  seats  can  be  made 
easier  to  install  and  use.  Panel  members 
include  senior  representatives  of  the 
motor  vehicle,  child  safety  seat  and  seat 


belt  industries,  a  pediatric  physician 
and  several  child  safety  seat 
practitioners.  Mr.  Joseph  Colella,  the 
executive  director  of  the  DANA 
Foundation,  is  also  a  member.  The 
panel  moderator  is  Philip  Haseltine, 
president  of  the  American  Coalition  for 
Traffic  Safety.  By  June  1,  the  panel  will 
make  recommendations  to  the 
industries  affected  and  the  general 
public. 

NHTSA  is  having  the  public  meeting 
to  afford  interested  persons  the 
opportunity  to  comment  on  child  seat 
misuse  problems.  The  transcript  of  the 
meeting  will  be  made  available  to  the 
blue  ribbon  panel  for  its  consideration. 
While  blue  ribbon  panel  members  may 
be  attending  the  public  meeting  as 
obser\'ers,  they  will  not  be  participating 
formally  in  the  proceeding. 

The  agency  would  like  information 
about  misuse  problems  from  parents  or 
other  caretakers  who  personally  had 
difficulty  using  a  safety  seat  with  a 
child.  What  feature  of  the  child  seat 
promoted  the  misuse  problem?  NHTSA 
is  also  interested  in  the  observations  of 
educators  or  safety  specialists  who  have 
encountered  misuse  problems  when 
training  members  of  the  public  to  use 
child  .seats  correctly.  How  are  safety 
seats  being  misused?  What  has  been  or 
could  be  done  to  reduce  that  misuse? 
How  can  parents  and  pther  caretakers  be 
encouraged  to  read  owner's  manuals  to 
learn  how  to  u.se  a  child  safety  seat 
correctly?  The  agency  seeks  information 
from  child  .seat  and  vehicle 
manufacturers  on  what  aspects  of 
Federal  Motor  Vehicle  Safety  Standard 
213,  "Child  Restraint  Systems," 
encourage  or  discourage  proper  child 
seat  use.  For  example,  child  seat 
labeling  requirements  have  often  been 
criticized  as  overwhelming  the 
consumer  with  long  and  complex 
warnings  and  instructions.  How  can 
these  labeling  requirements  be 
improved?  Which  aspects  of  the  labeling 
requirements  should  be  retained,  and 
which  should  be  abolished,  and  why? 
How  do  manufacturers  assess  whether  a 
child  seat  will  be  misused  (i.e.,  the 
potential  for  misuse)?  What  actions  have 
been  taken  by  vehicle  and  child  seat 
manufacturers  to  reduce  consumers' 
misuse  of  child  seats? 

NHTSA  requests  comments  from  all 
interested  persons  on  the  compatibility 
between  vehicle  seat  and  belt 
assemblies  and  child  safety  seats  that 
promote  system  misuse.  NHTSA  is 
concerned  that  child  safety  seats  and  the 
vehicles  they  are  used  in  are  not  always 
readily  compatible,  making  it  difficult 
for  parents  to  install  and  use  the  safety 
seat  to  ensure  that  their  child  receives 
the  best  level  of  protection.  The 


incompatibility  arises  from  differences 
in  vehicle  seat  cushion  width,  depth 
and  angles;  forward-mounted  anr.horage 
points,  and  vehii.le  belt  systems  with 
emergency  locking  retractors,  at  times 
create  an  improper  fit  or  difficult 
installation  of  the  safety  seat.  As  noted 
above,  the  blue  ribbon  panel  will 
recommend  ways  to  make  child  safety 
seats  and  vehicles  more  compatible  to 
promote  convenient  and  correct  usage. 
The  agency  has  chosen  the  date  and 
place  of  the  public  meeting  to  coincide 
with  NHTSA's  Lifesavers  1995  National 
Conference  on  Highway  Safety 
Priorities,  which  will  be  held  on  April 
2-5,  1995  in  Indianapolis.  Indiana.  It 
hopes  that  scheduling  the  public 
meeting  for  .April  2  will  encourage 
persons  participating  in  the  Lifesavers 
conference  to  attend  the  public  meeting 
to  share  their  views.  Typically, 
Lifesavers  participants  work  in  state 
highway  safety  agencies,  community 
traffic  safety  programs,  state  or  local 
EMS  or  injury  prevention  offices,  and 
state  or  local  law  enforcement  agencies. 
(For  information  about  the  Lifesavers 
conference,  contact  Ms.  Shirlev  Barton. 
NHTSA  Office  of  Traffic  Safety 
Programs,  at  (202)  366-2687.)" 

Procedural  Matters 

As  noted  at  the  beginning  of  this 
notice,  persons  wishing  to  spt-ak  at  the 
public  meeting  should  contact  Dr. 
Mouchahoir  by  the  indicated  dale,  if  the 
number  of  requests  for  oral 
presentations  exceeds  the  available 
time.  NHTSA  will  ask  prospective 
speakers  with  similar  views  to  combine 
presentations.  To  facilitate 
communication,  NHTSA  will  provide 
auxiliary  aids  (e.g.,  sign-language 
interpreter,  braille  materials,  large  print 
materials  and/or  a  magnifying  device)  to 
participants  as  necessary,  during  the 
meeting.  Thus,  any  person  desiring 
assistance  of  auxiliary  aids  should 
contact  Ms.  Barbara  Carnes.  NHTS.\ 
Office  of  Rulemaking,  telephone  (202) 
366-1810,  no  later  than  10  days  before 
the  meeting. 

Those  speaking  at  the  public  meeting 
should  limit  their  presentation  to  10 
minutes.  If  the  presentation  will  include 
slides,  motion  pictures,  or  other  visual 
aids,  the  presenters  should  bring  at  least 
one  copy  to  the  meeting  so  that  NHTSA 
can  readily  include  the  material  in  the 
public  record. 

The  presiding  officials  at  the  meeting 
may  ask  questions  of  any  speaker,  and 
any  participant  may  submit  written 
questions  for  the  official,  at  its 
discretion,  to  address  to  other  meeting 
participants.  There  will  be  no 
opportunity  for  participants  fiireclly  to 
question  each  other.  If  time  permits. 
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persons  who  have  not  requested  time, 
but  would  like  to  make  a  statement,  will 
be  afforded  an  opportunity  to  do  so. 

A  schedule  of  participants  making 
oral  presentations  will  be  available  at 
the  designated  meeting  room.  NHTSA 
will  place  a  copy  of  any  written 
statement  in  the  docket  for  this  notice. 
A  verbatim  transcript  of  the  meeting 
will  be  prepared  and  also  placed  in  the 
NHTSA  docket  as  soon  as  possible  after 
the  meeting. 

Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  NHTSA  invites 
UTitten  comments  from  all  interested 
parties.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 


^ 


purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments  will 
be  available  for  inspection  in  the  docket. 

NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  atter  the  closing  date.  It  is 


therefore  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  desiring  to  be  notiHed  upon 
receipt  of  their  jomments  in  the  docket 
should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

Authority:  49  U.S.C.  322,  301U,  30115. 
30117  and  301 66;  delegation  of  authoritj' at 
49  CFR  1.50. 

Issued  on:  March  1,  1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
|FR  Doc.  95-5416  Filed  3-3-95;  845  ,.ml 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Feed  Grain  Donations;  Spokane  Indian 
Reservation  of  Washington 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Acting  Executive  Vice 
President,  Commodity  Credit 
Corporation  (CCC)  announces  that  the 
Spokane  Indian  Reservation  of 
VVashington  is  an  acute  distress  area  and 
that  CCC-owned  feed  grain  will  be 
donated  to  needy  livestock  owners  on 
the  reservation. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Consolidated  Farm  Service 
Agency,  P.O.  Box  2415,  Washington, 
DC,  20013-2415,  202-720-6157. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  set  forth  in  section  407 
of  the  Agricultural  Act  of  1949,  as 
amended  (7  U.S.C.  1427),  and  Executive 
Order  11336,  notice  is  being  given  that 
it  is  determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Spdfkane 
Tribe  using  the  Spokane  Indian 
Reservation  of  Washington  has  been 
materially  increased  and  become  acute 
because  of  severe  drought  and  high 
temperatures  during  the  1994  growing 
season,  thereby  severely  affecting 
livestock  feed  production  and  causing 
increased  economic  distress.  This 
reservation  is  utilized  by  members  of 
the  Spokane  Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  CCC  for 
livestock  feed  for  such  needy  membiers 
of  the  Spokane  Tribe  using  the  Spokane 
Indian  Reservation  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
the  Spokane  Indian  Reservation  of 
VVashington  is  declared  an  acute  distress 
area  and  the  donation  of  feed  grain 


owned  by  the  CCC  is  authorized  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs,  United 
States  Department  of  the  Interior,  to  be 
needy  members  of  the  Spokane  Tribe 
utilizing  such  lands.  These  donations  by 
the  CCC  may  commence  upon  February 
2, 1995,  and  shall  be  made  available 
through  April  30, 1995,  or  such  other 
date  as  may  be  stated  in  a  notice  issued 
by  the  Acting  Executive  Vice  President, 
CCC. 

Signed  at  Washington,  DC.  on  March  1, 
1995. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

|FR  Doc.  95-5408  Filed  3-3-95:  8:45  am) 
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APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Special  Meeting 

AGENCY:  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 


ACTION:  Open  meeting. 


SUMMARY:  The  Appalachian  States  Low- 
Level  Radioactive  Waste  Commission 
will  hold  an  executive  session  and  a 
public  meeting  on  March  20,  1995.  The 
executive  session  is  closed  to  the  public. 
DATES:  March  20, 1995. 
ADDRESSES:  Radisson  Penn  Harris  Hotel 
&  Convention  Center  1150  Camp  Hill 
Bypass  in  Camp  Hill,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Tenan,  Executive  Director  207 
State  Street,  Harrisburg,  PA  17101,  717- 
234-6295. 

SUPPLEMENTARY  INFORMATION:  The 
Appalachian  States  Low-Level 
Radioactive  Waste  Commission 
(Commission)  was  established  by  the 
Appalachian  States  Low-Level 
Radioactive  Waste  Compact  Consent  Act 
(Pub.  L.  100-319,  May  19, 1988).  The 
Commission  represents  the  states  of 
Delaware,  Maryland,  West  Virginia,  and 
the  Commonwealth  of  Pennsylvania  to 
assist  in  the  establishment  of  a  regional 
low-level  radioactive  waste  disposal 
facility  as  required  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  (Pub.  L.  99-240,  Januarv  15,  1986). 

The  primary  purpose  of  the  public 
meeting  is  to  consider  a  Si. 5  million 
grant  request  from  the  Pennsylvania 
Department  of  Environmental 
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Resources.  A  summary  of  the  executive 
session  will  also  be  presented. 

The  notice  of  this  special  meeting 
may  not  be  printed  with  14  days  notice 
as  required  by  Public  Law  100-319  and 
the  Administrative  Procedure  Act 
because  of  the  urgency  of  the  agenda. 
Marc  S.  Tenan, 
Executive  Director 

[FR  Doc.  95-5482  Filed  3-3-95;  8:45  ami 
BILLING  CODE  0000-00-M 


DEPARTMENT  OF  COMMERCE 

Estimates  of  the  Voting  Age 
Population  for  1994 

Under  the  requirements  of  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act,  Title  2,  United  States 
Code,  Section  441a(e),  I  hereby  give 
notice  that  the  estimates  of  the  voting 
age  population  for  July  1,  1994,  for  each 
state  and  the  District  of  Columbia  are  as 
shown  in  the  following  table. 

I  have  certified  these  counts  to  the 
Federal  Election  Commission. 

Dated:  Februan,-  28, 1995 
Ronald  H.  Brown. 

Secretary  of  Commerce 

Estimates  of  the  Population  of 
Voting  Age  for  Each  State  and 
THE  District  of  Columbia:  July  1 
1994 

[In  thousands] 


Area 

Population 
18  and  over 

United  States 

'  92  323 

Alabama 

Alaska 

3,139 
415 

Anzona  

Arkansas  

2.936 
1  812 

California 

22  753 

Colorado  

2  686 

Connecticut 

2  487 

Delaware 

532 

District  of  Co'.jmbia  

452 

Florida 

10  690 

Georgia 

Hawaii  

Idaho 

5.163 
874 
794 

Illinois 

8  668 

Indiana 

Iowa  

4.279 
2  100 

Kansas  

Kentucky 

Louisiana  

Maine  

1.863 
2.857 

3.080 
035 

Maryland 

3.7 

UMI 
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ESTIMATES    OF    THE    POPUtJVTiON    OF 
VOTING  AGE  FOR  EACH  STATE  AND 

THE  District  of  Columbia:  July  1 , 
1994— Continued 

(In  thousands] 


Area 


Massachusetts  .. 

Michigan  .„ 

Minnesota 

Mississippi 

Missouri  

Montana 

Nebraska  

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  ...„ 

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas — 

Utah  

Vermont 

Virginia 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


PopulatKXi 
1 8  and  over 


4,617 
6.971 
3,327 
1,913 
3,899 

619 
1,181 
1,081 

845 

5.973 

1.156 

13.658 

5,314 

466 
8,248 
2.378 
2.304 
9,155 

757 
2.712 

513 

3,879 

13,077 

1,236 

435 
4,949 
3.935 
1,393 
3,735 

339 


UMI 


Note:  These  estimates  are  consistent  with 
the  population  as  enumerated  in  the  1990 
census,  and  have  not  been  adjusted  for  cen- 
sus coverage  errors. 

Source:  Population  DistrltHition  Branch,  Bu- 
reau o(  ttie  Census,  Washington,  DC. 

For  a  descnption  of  methodology  see  Cur- 
rent Population  Reports,  P25-1010  and  P25- 
1106. 

|FR  Doc.  95-5311  Filed  3-3-95,  8:45  am] 
BILUNO  CODE  3S10-07-M 


International  Trade  Administration 
Notice  of  Scope  Rulings 

Febniary  24. 1995. 
AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  October  1, 
1994,  and  December  31, 1994.  In 
conjunction  with  this  list,  the 
Department  is  also  publishing  a  list  of 
pending  requests  for  scope  clarifications 
and  anticircumvention  inquiries.  The 
Department  intends  to  publish  future 


lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Trentham,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230; 
telephone:  (202)  482-3931. 

Background 

The  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  October  1, 1994,  and  December 
31,  1994,  and  pending  scope 
clarification  and  anticircumvention 
inquiry  requests.  The  Department 
intends  to  publish  in  April  1995  a 
notice  of  scope  rulings  and 
anticircumvention  inquiries  completed 
between  January  1, 1995,  and  March  31, 
1995,  as  well  as  pending  scope 
clarification  and  anticircumvention 
inquir>'  requests. 

The  following  lists  provide  the 
country,  case  reference  number. 
requester(s).  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

I.  Scope  Rulings  Completed  Between 
October  1, 1994,  and  December  31, 
1994: 

Country:  People's  Republic  of  China. 

A-570-504    Petroleum  Wax  Candles 
Lew-Mark  Baking  Co. — ^The  pansy 
candle  tin  is  within  the  scope  of  the 
order.  12/16/94. 

Country;  Japan. 

A-588-405    Cellular  Mobile  Telephone 
and  Subassemblies 
Mitsubishi  Electric  Corp.,  Mitsubishi 
Electronics  America.  Inc., 
Mitsubishi  Consumer  Electronics 
America,  Inc. — Model  2000  portable 
cellular  telephone  is  not  within  the 
scope  of  the  order.  11/09/94. 
JRC  International — Portable  cellular 
telephone  model  PTR-830  is  not 
within  the  scope  of  the  order.  11/ 
09/94. 

A-588-823    Professional  Electric 
Cutting  Tools 
Makita  Inc.,  Makita  U.S.A.— Wood 
Surfacer  model  LP1812C  is  not 
within  the  scope  of  the  order.  12/ 
16/94. 
Makita  Inc..  Makita  U.S.A.— 
Electronic  Jig  Saw  model  4304  is 
not  within  the  scope  of  the  order. 


12/16/94. 
A-588-814    Polyethylene 
Terephthalate  (PET)  Film 

Kimoto  U.S.A.  Inc. — Anti-Static  Clear 
Film  is  not  within  the  scope  of  the 
order.  11/10/94. 

Tektronix  Inc..  Tektronix  Asia — 
Overhead  projection  film  model 
4681  is  within  the  scope  of  the 
order  and  mode)  4684  is  not  within 
the  scope  of  the  order.  12/19/94. 
Country:  Germany. 
A-428-801    Antifriction  Bearings 
(other  than  Tapered  Poller 
Bearings)  and  Parts  Thereof 

Rotek  and  Kaydon — Rotek  bearings, 
models  M4  and  L6,  are  slewing 
rings  outside  the  scope  of  the  order. 
12/05/94 

II.  Anticircumvention  Rulings 
Completed  Between  October  1, 1994, 
and  December  31, 1994 

None. 

III.  Scope  Inquiries  Terminated 
Between  October  1, 1994,  and 
December  31, 1994 

Country:  Sri  Lanka. 

C-542-401    Mill  Products  and  Apparel 
Liz  Claiborne,  Inc. — Clarification  to 
determine  whether  certain  women's 
cotton  denim  jeans  are  within  the 
scope  of  the  countervailing  duty 
(CVD)  order.  The  CVD  order  was 
revoked  as  of  May  18, 1992, 
rendering  this  scope  reqtiest  moot. 
12/02/94. 

IV.  Anticircumvention  Inquiries 
Terminated  Between  October  1, 1994, 
and  December  31, 1994 

None. 

V.  Pending  Scope  Clarification  Requests 
as  of  December  31, 1994 

Country:  Canada. 

A-1 22-006    Steel  Jacks  from  Canada 
Seebum,  a  division  of  Ventra  Group, 
Inc. — Clarification  to  determine 
whether  automotive  tire  jacks  are 
within  the  scope  of  the  order. 

Country:  Mexico. 

A-201-a05    Circular  Welded  Non- 
Alloy  Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 


pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
January  13,  1994. 
Tubacero  International  Corporation  - 
Clarification  to  determine  whether 
circular  welded  carbon  steel  piping, 
16  inches  in  outside  diameter  with 
3/8  inch  wall  thickness,  for  use  in 
extremely  heavy  load  bearing 
applications  is  within  the  scope  of 
the  order. 

Country:  Brazil. 

A-35 1  -809    Circular  Welded  Non- 
Alloy  Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex-     • 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
January  13,  1994. 

A-351-503     Iron  Construction  Castings 
Southland  Marketing — Clarification  to 
determine  whether  certain  cast  iron 
grates  and  frames  are  within  the 
scope  of  the  order. 

C-351-504    7ron  Construction  Castings 
Southland  Marketing — Clarification  to 
determine  whether  certain  cast  iron 
grates  and  frames  are  within  the 
scope  of  the  order. 

Country:  France. 

A-427-078     Sugar 
Boiron-Borneman,  Inc. — Clarification 
to  determine  whether  manufactured 
homeopathic  sugar  pellets  are 
within  the  scope  of  the  order. 

Country:  Turkey. 

A-489-501     Welded  Carbon  Steel 
Standard  Pipe  and  Tube  Products 
Allied  Tube  and  Conduit  Corporation, 
Wheatland  Tube  Company,  Laclede 
Steel  Company,  Sharon  Tube 
Company,  and  Sawhill  Tubular 
Division  of  Armco,  Inc.  - 
Clarification  to  determine  whether 
pipe  and  tube  which  meets  the 
order's  physical  specifications, 
when  intended  for  or  actually  used 
as  standard  pipe  and  tube,  is 
included  within  the  scope  of  the 


order. 
Country:  People's  Republic  of  China. 
A-570-001    Potassium  Permanganate 

Aerostat  Inc. — Clarification  to" 
determine  whether  certain  plastic 
ignitor  spheres  are  within  the  scope 
of  the  order. 
A-570-504    Petroleum  Wax  Candles 

Two's  Company — Clarification  to 
determine  whether  certain 
decorated  pillar  candles  and  red 
and  gold  angel  taper  candles  are 
within  the  scope  of  the  order. 

Springwater  Cookie  and 
Confections — Clarification  to 
determine  whether  certain  feather 
twist  candles  are  within  the  scope 
of  the  order. 
A-5  70-502    Iron  Construction  Castings 

Jack's  International — Clarification  to 
determine  whe'her  certain  cast  iron 
area  drains  are  within  the  scope  of 
the  order. 
A-5  70-804    Sparklers 

Fritz  Companies  Inc. — Clarification  to 
determine  whether  14  inch  Morning 
Glorys  are  within  the  scope  of  the 
order. 
A-5  70-808    Chrome-Plated  Lug  Nuts 

Consolidated  International 
Automotive,  Inc. — Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 
Country:  Korea. 

A-58'0-809    Circular  Welded  Non- 
Alloy  Steel  Pipe 

Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
January  13^  1994. 
A-580-8 1 1    Steel  Wire  Rope 

TSK  Korea  and  Hi-Lex  Corp.  - 
Clarification  to  determine  whether 
certain  motion  control  cables  are 
within  the  scope  of  the  order. 
Country:  Japan. 

A-588-802  3'/j"  Microdisks 
TDK  Inc.,  TDK  Electronics  Co.— 
Clarification  to  determine  whether 
certain  web  roll  media  are  within 
the  scope  of  the  order. 


A-588-804    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings),  and  Parts  Thereof 

Dana  Corporation — Clarification  to 
determine  whether  an  automotive 
component  known  variously  as  a 
center  bracket  assembly,  center 
bearing  assembly,  support  bracket, 
or  shaft  support  bearing,  is  within 
the  scope  of  the  order. 

Nakanishi  Manufacturing  Corp. — 
Clarification  to  determine  whether  a 
stamped  steel  washer  with  a  zinc 
phosphate  and  adhesive  coating 
which  is  used  in  the  manufacture  of 
a  ball  bearing  seal  is  within  the 
scope  of  the  order. 
A-588-014     Tuners 

Alpine  Electronics — Clarification  to 
determine  whether  certain  car 
radio/stereo  and/or  replacement 
parts,  comprised  of  four 
subassemblies  and  their 
components,  are  within  the  scope  of 
the  finding. 

Fujitsu  Ten  Corporation  of  America  - 
Clarification  to  determine  whether 
certain  "front  end"  components  of 
car  tuners  are  within  the  scope  of 
the  finding. 
A-588-405     Cellular  Mobile 

Telephones  and  Subassemblies 

Matsushita  Communication  Industrial 
Co.,  Ltd.,  and  its  related  entities — 
Clarification  to  determine  whether 
certain  portable  telephones, 
subassemblies,  and  components 
thereof  are  within  the  scope  of  the 
order  (five  products). 

TDK  Corporation  of  America — 
Clarification  to  determine  whether 
Duplexers,  Voltage  Control 
Oscillators,  and  Isolators  are  within 
the  scope  of  the  order. 

JRC  International — Clarification  to 
determine  whether  portable  cellular 
telephone  model  PtR-829  is  within 
the  scope  of  the  order. 

JRC  International    Clarification  to 
determine  whether  portable  cellular 
telephone  model  PTR-870  is  within 
the  scope  of  the  order. 

NEC  Corporation  and  NEC  America, 
Inc. — Clarification  to  determine 
whether  portable  cellular  telephone 
models  MP5A1D1  and  MP5A1D2 
are  within  the  scope  of  the  order. 

Matsushita  Communication  Industrial 
Corporation  of  America — 
Clarification  to  determine  whether 
Panasonic  portable  cellular 
telephone,  models  EB-3560  and 
EB-3561,  are  within  the  scope  of 
the  order. 
A-588-823    Professional  Electric 
Cutting  Tools 

Makita  Inc.,  Makita  U.S;A. — 
Clarification  to  determine  w  hether 
Planer-Jointer  model  2030SC  is 
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within  the  s<;ope  of  the  order. 
Maitita  Inc..  Maltita  U.S.A.— 
Clarification  to  determine  whether 
Chain  Mortiter  model  7in4L  is 
within  the  scope  of  the  order 

A-588-055     Acrylic  Sheet 
Sumitomo  Chemical  America,  Inc. — 
Clarification  to  determine  whether 
acrylic  sheet  with  light  scattering 
properties  is  within  the  scope  of  the 
order. 

A-.S8»-604     Tapered  Roller  Bearings 
and  Parts  Thereof 
Koyo  Seiko — Clarification  to 
determine  whether  certain  forgings 
are  within  the  scope  of  the  order. 
Affirmative  preliminary  ruling 
issued  on  February  28.  1994. 

A -588-809    Small  Business  Telephone 
Systems  and  Subassemblies  and 
Parts  Thereof 
Iwatsu  America,  Inc.  and  Iwatsu 
E!et;tric  Co. — Clarification  to 
determine  whether  certain  circuit 
cards  are  within  the  scope  of  the 
order. 

Country:  Venezuela. 

A-307-805     Circular  Welded  Non- 
■   Alloy  Steel  Pipe 
Self-initiation.  Clarification  to 
determine  whether  pipe  produced 
to  API  5L  line  pipe  specifications  or 
to  both  ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  u.se  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
sc'ope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  oti 
January  13.  1994. 

Country:  Argentina. 

C-35 7-803    Leather 
Petitioners — Clarification  to 
determine  whether  upper  bovine 
leather  without  hair  on,  not  whole, 
prepared  after  tanning  is  within  the 
scope  of  the  countervailing  duty 
order 

Country:  Sweden. 

A-40 1-040    Stainless  Steel  Plate 
Armco,  Inc.  G.O.  Carlson,  Allegheny 
Ludlum  Corp.,  and  Washington 
Steel  Corp.— -Clarification  to 
determine  whether  Stavax,  Ramax, 
and  904L  are  within  the  scope  of 
the  finding.  Affirmative  preliminar\' 
scope  ruling  issued  on  November 
16.  1994. 

Country:  Germany. 

A-42R-801     Antifriction  Bearings 
(other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof 
Con.soiidated  Saw  Mill  International 
(CSMI)  Inc. — Clarification  to 
determine  whether  certain  Cambio 
hearings  contained  in  its  sawmill 


debarker  an;  within  the  scope  of  the 
order.  Affirmative  preliminary 
ruling  issued  on  December  16. 
1994. 

Marquart  Switches — Clarification  to 
determine  whether  certain  steel 
halls  are  within  the  scope  of  the 
order. 
Country:  Taiwan. 
A-583-810    Chrome-Plated  Uig  Nuts 

Consolidated  International 
Automotive,  Inc. — Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 
A-583-*03     Stainless  Steel  Cookware 

Max  Burton  Enterprises,  Inc. — 
Clarification  to  determine  whether 
the  Max  Burton  StoveTop  Smoker  is 
within  the  scope  of  the  order. 
A-583-508     Porcelain-on-Steel 
Cookware 

Blair  Corp. — Clarification  to 
determine  whether  product  number 
271911,  eight-quart  stock  pot  and 
product  number  271921.  twelve- 
quart  stock  pot  are  within  the  scope 
of  the  order. 

Blair  Corp. — Clarification  to 
determine  whether  product  number 
1001,  seven  piece  cookware  set  is 
within  the  scope  of  the  order. 
A-583-816    Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings 

Top  Line  Process  Equipment 
Corporation — Clarification  to 
determine  whether  various  stainless 
steel  tube  fittings  with  non-welded 
end-connections,  and  other 
products,  are  within  the  scope  of 
the  order. 

VI.  Pending  Anticircumvention  Inquiry 
Requests  as  of  December  31, 1994 

Country:  Mexico. 

A-2D1-806     Steel  Wire  Hope 
Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers — Anticircumvention 
inquiry  to  determine  whether  a 
producer  of  steel  wire  rope  in 
Mexico  is  circumventing  the 
antidumping  order  by  importing 
steel  wire  strand  into  the  United 
States  where  it  is  wound  into  steel 
wire  rope.  Affirmative  preliminary 
determination  of  circumvention 
published  June  3, 1994. 

Country:  Japan. 

A-58R-602    Carbon  Steel  Butt-Weld 
Pipe  Fittings 
U.S.  Fittings  Group — 
Anticircumvention  inquiry  to 
determine  whether  a  producer  of 
Carbon  Steel  Butt- Weld  Pipe 
Fittings  in  Japan  is  circumventing 
the  antidumping  duty  order  by 
shipping  parts  to  Thailand  for 


processing  and  importing  the 
fini.shed  product  into  the  United 
States. 
Country:  Germany. 
A-428-81 1     Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products 
Inland  Steel  Bar  Company  and  USS 
Kolbe  Steel  Company — 
Anticircumvention  inquiry  to 
determine  whether  a  producer  of 
steel  in  Germany  is  circumventing 
the  antidumping  duty  order  by 
shipping  leaded  steel  billets  to  its 
wholly-owned  subsidiar>'  in  the 
Netherlands,  hot-rolling  the  billets 
into  bars  and  rods  and  then 
exporting  them  to  the  Unilod  States. 
Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW. 
Washington,  DC  20230. 

Dated:  February  24, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
|FR  Doc.  95-54:10  Filed  3-:?-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[Docket  No.  931090-4045] 
RIN  062S-AA06 

Allocation  of  Duty-Exemptions  for 
Calendar  Year  1995  Among  Watch 
Producers  Located  in  the  Virgin 
Islands 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce;  and  Office  of 
the  Secretary,  Department  of  the 
Interior. 
ACTION:  Notice. 

SUMMARY:  This  action  allocates  1995 
duty-exemptions  for  watch  producers 
located  in  the  Virgin  Islands  pursuant  to 
Pub.  L  97-446. 

FOR  FURTHER  fNFORMATIOH  CONTACT:  Faye 
Robinson,  (202)  482-1660. 
SUPPl-EMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  97-446,  the  Departments  of 
the  Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions 
among  watch  assembly  firms  in  the 
United  States  insular  possessions  and 
the  Northern  Mariana  Islands  In 
accordance  with  §  303.3(a)  of  the 


regulations  (15  CFR  part  303),  this 
action  establishes  the  total  quantity  of 
duty-free  insular  watches  and  watch 
movements  for  1995  at  5,100,000  units 
and  divides  this  amount  among  the 
three  insular  possessions  of  the  United 
States  and  the  Northern  Mariana 
Islands.  Of  this  amount,  3,600,000  units 
may  be  allocated  to  Virgin  Islands 
producers,  500.000  to  Guam  producers, 
500,000  to  American  Samoa  producers 
and  500.000  to  Northern  Mariana 
Islands  producers  (59  FR  8847). 

The  criteria  for  the  calculation  of  the 
1995  duty-exemption  allocations  among 
insular  producers  are  set  forth  in 
§  303.14  of  the  regulations. 

The  Departments  have  verified  the 
data  submitted  on  application  form 
ITA-334P  by  producers  in  the  Virgin 
Islands  and  inspected  the  current 
operations  of  all  producers  in 
accordance  with  §  303.5  of  the 
regulations. 

The  verification  established  that  in 
calendar  year  1994  the  Virgin  Islands 
watch  assembly  firms  shipped  2,269,461 
watches  and  watch  movements  into  the 
customs  territory  of  the  United  States 
under  Pub.  L.  97^46.  The  dollar 
amount  of  creditable  corporate  income 
taxes  paid  by  Virgin  Islands  producers 
during  calendar  year  1994  plus  the 
creditable  wages  paid  by  the  industry 
during  calendar  year  1994  to  residents 
of  the  territory  totalled  $5,694,887. 

There  are  no  producers  in  Guam, 
American  Samoa  or  the  Northern 
Mariana  Islands. 

The  calendar  year  1995  Virgin  Islands 
annual  allocations  set  forth  below  are 
based  on  the  data  verified  by  the 
Departments  in  the  Virgin  Islands.  The 
allocations  reflect  adjustments  made  in 
data  supplied  on  the  producers'  annual 
application  forms  (ITA-334P)  as  a  result 
of  the  Departments'  verification;  and 
reallocation  of  the  duty-exemptions 
which  have  been  voluntarily 
relinquished  by  some  producers 
pursuant  to  §  303.6(b)(2)  of  the 
regulations. 

The  duty-exemption  allocations  for 
calendar  year  1995  in  the  Virgin  Islands 
are  as  follows: 


Name  of  firm 

Annual 
allocation 

Belair  Quartz,  Inc 

Hampden  Watch  Co.,  Inc 

Progress  Watch  Co.,  Inc  

Unitime  Industries,  Inc 

Tropex,  Inc 

Timex  V.I.,  Inc  

500,000 
250,000 
650,000 
500,000 
400,000 
742,000 

Susan  G.  Esserman, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Leslie  M.  Turner, 

Assistant  Secretary  for  Territorial  and 
International  Affairs. 

[FR  Doc.  95-5431  Filed  3-3-95;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  950227061-6061-01: 1.D. 
0206950] 

RIN064S-XX11 

Northeast  Fishing  Industry  Grants 
(FIG)  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  Federal 

assistance. 

SUMMARY:  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  under  the 
FIG  Program  and  how  NMFS  will 
determine  which  applications  it  will 
fund.  This  notice  implements  the 
second  round  of  the  FIG  Program,  for 
which  $4.5  million  is  available  to  fund 
innovative  proposals  to  assist  the 
Northeast  fishing  industry  to  promote 
the  development  of  commercial  fishing 
and  markets  for  underexploited  species; 
develop  methods  for  eliminating  or 
reducing  bycatch;  and  create  new 
business  and  alternative  employment 
opportunities  for  those  who  have  been 
affected  by  the  decline  of  the  traditional 
fisheries. 

DATES:  Applications  must  be  received 
by  May  5,  1995.  Applicants  must  submit 
one  signed  original  and  two  copies  of 
the  complete  application.  No  facsimile 
applications  will  be  accepted. 
Generally,  the  time  required  to  process 
applications  is  120  days  from  the 
closing  date  of  the  solicitation. 
ADDRESSES:  Applications  should  be  sent 
to  the  Northeast  Regional  Office, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298,  telephone:  (508)  281-9256 
or  (508)  281-9267.  Application  kits, 
with  instructions  for  completion,  may 
be  obtained  from  that  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Beal  or  Joyce  Lacerda.  NMFS. 
at  (508)  281-9267. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  provisions  of  Public  Law 
103-211,  the  Emergency  Supplemental 


Appropriations  Act  of  1994,  $30  million 
has  been  provided  to  the  U.S. 
Department  of  Commerce  (Department) 
for  the  Northeast  Fisheries  Assistance 
Program  (NFAP)  to  address  the  needs  of 
those  directly  affected  by  the  decline  of 
the  traditional  fisheries  in  the  Northeast. 
Of  the  total  package,  $18  million  has 
been  designated  to  the  Economic 
Development  Administration  to  provide 
economic  adjustment  assistance  to 
communities;  $12  million  has  been 
designated  to  NMFS  for  direct  industry 
assistance  in  the  form  of  (1)  loan 
guarantees  under  the  Fisheries 
Obligation  Guarantee  Program  to  help 
restructure  existing  debt,  (2)  grants  to 
assist  the  fishing  industry  which  has 
been  affected  by  the  decline  of  the 
traditional  groundfish  and  scallop 
fisheries  and,  (3)  Fishing  Family 
Assistance  Centers  in  the  Northeast  to 
serve  as  clearinghouses  for  all  possible 
assistance  available  from  Federal  and 
state  sources. 

Of  the  $12.0  million  in  NFAP  funds 
administered  by  NMFS  $9.0  million  is 
being  provided  directly  to  the  private 
sector  through  grants  under  the  FIG 
Program,  which  is  authorized  under  15 
U.S.C.  713c-3(d).  These  gra.its  are  being 
provided  in  two  rounds.  The  availability 
of  $4.5  million  for  the  first  round  was 
announced  in  the  Federal  Register  on 
July  8, 1994  (59  FR  35107).  In  response 
to  that  notice,  201  proposals  were 
received.  Of  those  201  proposals,  28 
were  recommended  for  funding.  Eleven 
of  the  28  projects  will  address 
development  of  commercial  fisheries 
and  markets  for  underexploited  finfish 
and  shellfish  species:  nine  will  focus  on 
aquaculture  as  a  method  for  enhancing 
natural  production  of  groundfish  and 
shellfish  stocks,  and  also  as  a 
commercial  enterprise;  and  eight  will 
explore  various  aspects  of  new  business 
opportunities  for  displaced  fishermen. 
Federal  support  for  these  projects  ranges 
from  $20,000  to  $654,900,  with  an 
average  Federal  funding  level  of 
$160,714. 

Since  July  1994,  when  the  first  round 
of  the  FIG  Program  was  implemented, 
the  situation  with  respect  to  the  New 
England  groundfish  stocks  has 
worsened.  As  recent  stock  assessments 
indicated  that  groundfish  populations 
were  on  the  verge  of  collapse,  NMFS 
approved  the  New  England  Fishery 
Management  Council's  request  for 
implementation  of  emergency 
regulations  while  a  more  comprehensive 
plan  is  developed  to  restore  the  stocks. 
In  recognition  of  the  adverse  impact  of 
further  reductions  in  fisheries  access  on 
the  fishing  industry,  the  second  round 
of  the  FIG  Program,  through  which  $4.5 
million  will  be  provided,  will 
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emphasize  short-term  assistance  for 
those  directly  dependent  upon 
groundfish  and  other  traditional 
Northeast  Fishery  resources. 

Additional  consideration  will  be 
given  to  those  applications  under  this 
solicitation  that  include  participation  by 
individuals  who  own  or  operate  fishing 
vessels  permitted  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)(i.e..  participants  in 
the  New  England  Groundfish  fishery), 
and  who  agree  to  tender  their  privilege 
to  harvest  regulated  multi-species 
finfish  for  the  duration  of  the  assistance 
period. 

Through  this  notice,  NMFS  is 
soliciting  appMcations  for  Federal 
assistance,  and  describing  the 
conditions  under  which  applications 
will  be  accepted  for  the  second  part  of 
the  FIG  Program  and  how  NMFS  will 
select  the  applications  it  will  fund. 

11.  Funding  Priorities 

The  following  have  been  identified  as 
priorities  for  part  two  of  the  FIG 
Program: 

A.  Develop  projects/conduct  activities 
to  provide  alternate  employment  or  new 
business  opportunities  (e.g.,  through 
aquaculture  or  improved  processing  and 
expanded  use  of  fish  waste)  for  those 
who  have  been  affected  by  the  decline 
of  the  traditional  fisheries. 

B.  Promote  development  of 
commercial  fisheries  and  markets  for 
underexploited  species  of  the  northwest 
Atlantic  Ocean.  For  the  purposes  of  this 
solicitation,  underexploited  species 
include,  but  are  not  limited  to,  red  hake 
(Gulf  of  Maine  to  Mid-Atlantic);  Atlantic 
herring  (coastal  stock  complex);  Atlantic 
mackerel  (Labrador  to  North  Carolina): 
butterfish  (Gulf  of  Maine  to  the  Mid- 
Atlantic);  skates  (Gulf  of  Maine  to  the 
Mid-Atlantic);  and  short-finned  squid 
[Illex]  (Gulf  of  Maine  to  the  Mid- 
Atlantic).  Note:  If  applicable,  recipients 
must  have  the  appropriate  Federal 
fishing  permits  in  their  possession. 
Also,  if  applicable,  obtaining  an 
experimental  fishing  permit  may  be 
required  prior  to  approval  of  project 
activities. 

C.  Develop  methods  for  eliminating  or 
reducing  the  inadvertent  take,  capture 
or  destruction  of  nontargeted,  protected, 
or  prohibited  species  (e.g.,  juvenile  or 
sublegal-sized  fish  and  shellfish)  in 
fishing  operations  through  the  technical 
development,  demonstration,  or 
evaluation  of  fishing  gear  or  harvesting 
strategies. 

Applications  may  be  for 
demonstration  or  pilot  projects, 
technology  development  and/or 
transfer,  experimental  fishing,  or  other 
activities  to  develop  immediate  and 


long-term  employment  or  new  business 
opportunities  for  the  various  segments 
of  the  fishing  industry.  Funding  will  not 
be  provided  for  projects  primarily 
involving  construction  or  operational 
costs  for  individual  businesses.  Those 
seeking  financial  assistance  for 
proprietary  business  activities,  e.g., 
business  loans,  may  contact  the  Family 
Assistance  Centers  listed  in  section 
III.A.  of  this  document  for  information 
regarding  other  types  of  financial 
assistance. 

The  priorities  contained  in  this 
solicitation  provide  potential  applicants 
with  a  general  sense  of  program  focus 
and  are  not  intended  to  limit  or  further 
constrain  development  of  innovative 
proposals.  Additional  consideration  (see 
section  IV.A.2.f.)  will  be  given  to 
applications  under  this  solicitation  that 
include  participation  by  individuals 
who  own  or  operate  fishing  vessels 
permitted  under  the  Magnuson  Act  (i.e.. 
participants  in  the  New  England 
groundfish  fishery)  who  agree  to  tender 
their  privilege  to  harvest  multispecies 
finfish  for  the  duration  of  the  project. 

III.  How  To  Apply 

A.  Eligible  Applicants 

Applications  for  assistance  may  be 
made,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by 
any  individual  who  is  a  citizen  or 
national  of  the  United  States,  or  any 
corporation,  partnership,  association,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  App.  U.S.C.  802). 

Federal  Government  agencies  or 
employees,  including  full-time,  part- 
time,  and  intermittent  personnel  (or 
their  spouses  or  blood  relatives  who  are 
members  of  their  immediate 
households),  are  not  eligible  to  .submit 
an  application  under  this  solicitation. 

Assistance  from  NMFS  employees  is 
available  to  eligible  applicants,  by 
telephone  or  through  pre-proposal 
meetings,  and  will  be  limited  to  such 
issues  as  the  program  goals,  funding 
priorities,  application  procedures,  and 
responding  to  questions  regarding 
completion  of  application  form.;.  Since 
this  is  a  competitive  program.  assi.stance 
will  not  be  provided  in  conceptualizing, 
developing,  or  structuring  competitive 
proposals.  Pre-proposal  meetings  will  be 
held  at  Fishing  Family  Assistance 
Centers  located  in  Portland  and 
Rockland,  ME;  Gloucester,  New 
Bedford,  and  Chatham,  MA;  and 
Narragansett,  RI.  Details  on  specific 
times  and  location  of  pre-proposal 
meetings  may  be  obtained  by  calling  the 


NMFS  Northeast  Regional  Office  in 
Gloucester  (508-281-9256  or  508-281- 
9267),  or  the  nearest  Fishing  Family 
Assistance  Center.  The  addresses  and 
telephone  numbers  of  all  Fishing  Family 
Assistance  Centers  are  as  follows: 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Ser\'ice, 
Federal  Building,  Room  200,  21 
Limerock  Street,  Rockland,  ME  04841; 
Tel:  207-594-2267. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Ser\'ice, 
Marine  Trades  Center,  Suite  311,  2 
Portland  Fish  Pier,  Portland,  ME  04101; 
Tel:  207-780-3423. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Department  of  Employment  and 
Training,  11-15  Parker  Street, 
Gloucester,  MA  01930;  Tel:  508-283- 
2863. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service,  15- 
A  Market  Place,  Chatham,  MA  02633; 
Tel:  508-945-5492. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Greater  New  Bedford  Reemployment 
Career  Services.  693  Purchase  Street, 
New  Bedford,  MA  02740;  Tel:  508-979- 
1750. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service,  118 
Point  Judith  Road,  Narragansett,  RI 
02882;  Tel:  401-782-8640. 

B.  Duration  and  Terms  of  Funding 

Generally,  grants  are  awarded  for  a 
period  of  1  year,  but  no  more  than  18 
months  at  a  time.  Renewal  of  an  award 
to  increase  funding,  or  to  extend  the 
period  of  performance,  is  at  the  total 
discretion  of  the  Department. 

If  an  application  is  selected  for 
funding,  the  Department  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  of  to  obligate  any  part  or 
the  entire  amount  of  funds  available. 

C.  Costsharing 

Sharing  of  project  costs  by  applicants 
is  not  required  and  will  not  be 
considered  in  the  tectinical  evaluation 
of  proposals.  However.  NMFS  does 
encourage  costsharing  and  will  take  into 
account  the  degree  to  which  costsharing 
is  provided  in  the  final  selection  of 
projects  to  be  funded.  If  costsharing  is 
proposed,  the  applicant  will  be 
obligated  to  account  for  both  the  Federal 
and  non-Federal  amounts  contained  in 
the  award  document. 


D.  Format 

This  format  for  Phase  II  has  been 
streamlined  from  that  in  Phase  I. 
Proposals  must  identify  the  principal 
participants  and  include  copies  of  any 
agreements  between  the  participants 
and  the  applicant,  describing  the 
specific  tasks  to  be  performed.  Project 
applications  must  be  clearly  and 
completely  submitted  in  the  format  that 
follows.  The  forms  described  are 
available,  with  instructions  for 
completion,  from  the  Northeast  Regional 
Office,  NMFS  (see  ADDRESSES). 

1.  Cover  sheet  An  applicant  must  use 
Office  of  Management  and  Budget 
(0MB)  Standard  Form  424  (revised  4- 
92)  as  the  cover  sheet  for  each  project. 
(Do  not  complete  item  16  of  Standard 
Form  424  (REV  4-92).  NMFS  will  obtain 
for  the  applicant  any  necessary 
clearances  by  the  State  Single  Point  of 
Contact  established  as  a  result  of  E.O. 
12372.  Intergovernmental  Review  of 
Federal  Programs,  to  which  this 
program  is  subject.) 

2.  Project  summary.  An  applicant 
must  complete  NOAA  Form  88-204 
(10-92).  Project  Summary,  for  each 
project.  This  form  is  required  in 
addition  to  the  Project  Narrative 
described  below.  Those  applications 
which  are  to  receive  additional 
consideration  in  the  review  process 
must  include  the  following  sentence  in 
the  upper  left-hand  comer  of  this  form: 
"If  selected  for  funding,  I  agree  to  tender 
my  privilege  to  fish  for  and  retain 
regulated  multispecies  finfish  for  the 
duration  of  this  project.  My  vessel  name 
and  permit  number  are 

It 

If  an  application  involves  more  than 
one  vessel,  a  similar  statement  for  each 
vessel  may  be  attached  to  the  Project 
Summary  sheet,  with  the  signature  of 
the  appropriate  vessel  owner(s). 

3.  Project  budget:  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  88-205  (10-92),  Project  Budget. 
The  applicants  must  submit  cost 
estimates  showing  total  project  costs. 
Costsharing  is  discretionary,  but  if 
applicants  choose  to  cost  share,  both  the 
Federal  and  non-Federal  shares  must  be 
shown,  divided  into  cash  and  in-kind 
contributions.  To  support  the  budget, 
the  applicant  must  describe  briefly  the 
basis  for  estimating  the  value  of  the 
matching  funds  derived  from  in-kind 
contributions.  Estimates  of  the  direct 
costs  must  be  specified  in  the  categories 
listed  on  the  Project  Budget  form.  The 
budget  may  also  include  an  amount  for 
indirect  costs,  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government.  A  copy  of  the 
current,  approved,  negotiated  indirect 


Cost  Agreement  with  the  Federal 
Government  must  be  included  with  the 
application,  if  applicable.  The  total 
dollar  amount  of  the  indirect  costs 
proposed  in  an  application  under  this 
program  must  not  exceed  the  indirect 
cost  rate  negotiated  and  approved  by  a 
cognizant  Federal  agency  prior  to  the 
proposed  effective  date  of  the  award  or 
100  percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less.  This  restriction  also 
applies  to  any  subrecipient  of  this 
program. 

NMFS  will  not  consider  fees  or  profits 
as  allowable  costs  for  applicants. 

The  total  costs  of  a  project  consist  of 
all  costs  incurred  in  accomplishing 
project  objectives  during  the  life  of  the 
project.  A  project  begins  on  the  effective 
date  of  an  award  between  the  applicant 
and  an  authorized  representative  of  the 
U.S.  Government  and  ends  on  the  date 
specified  in  the  award.  Generally,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  not 
reimbursable. 

4.  Project  narrative  description:  The 
project  must  be  completely  and 
accurately  described,  as  follows: 

a.  Project  goals  and  objectives:  State 
what  the  proposed  project  is  expected  to 
accomplish. 

b.  Project  statement  cf  work:  The 
statement  of  work  is  an  action  plan  of 
activities  to  be  conducted  during  the 
period  of  the  project.  This  section 
requires  the  applicant  to  prepare  a 
detailed  narrative,  fully  describing  the 
work  to  be  performed  that  will  achieve 
the  previously  articulated  goals  and 
objectives. 

(1)  Describe  in  detail  the  project 
design.  What  work,  activities,  or 
procedures  will  be  undertaken  to 
produce  anticipated  results? 

(2)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
(Highlight  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting). 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
application,  NMFS  encourages 
applicants  to  provide  sufficient  detail. 
AppUcations  lacking  sufficient  detail 
may  be  eliminated  from  further 
consideration. 

c.  Project  management  Describe  how 
the  project  will  be  organized  and 
managed.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  experience,  and  level  of 
involvement  in  the  project.  Provide  a 
statement  of  experience  and 


qualifications  for  the  Principal 
Investigators).  If  any  portion  of  the 
project  will  be  conducted  through 
consultants  and/or  subcontractors, 
applicants  must  follow  procurement 
guidance  in  15  CFR  part  24,  "Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  and  OMB  Circular 
A-110  for  Institutions  of  Higher 
Education.  Hospitals,  and  other  Non- 
profit Organizations.  Commercial 
organizations  and  individuals  which 
apply  should  use  OMB  Circular  A-110. 
If  a  consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qualifications  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection.  If  a  consuhant  and/or 
subcontractor  has  been  selected  as  a 
"sole  source,"  a  justification  must  be 
provided  giving  the  unique 
qualifications  for  the  selection. 

d.  Project  impacts:  Describe  the 
anticipated  impacts  of  the  project  in 
terms  of  increased  employment, 
increased  landings,  processing,-  and 
sales  of  underutilized  species,  or  other 
measurable  factors.  Describe  how  the 
results  of  the  project  will  be  made 
available  to  the  public. 

e.  Federal,  state,  and  local 
government  activities:  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities  that  this  project 
would  affect,  including  activities  under 
state  Coastal  Zone  Management  Plans 
and  those  requiring  consultation  with 
the  Federal  Government  under  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act.  Describe  the 
relationship  between  the  project  and 
these  plans  or  activities,  and  list  names 
and  addresses  of  persons  providing  this 
information. 

5.  Supporting  documentation:  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 

rv.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Evaluation  of  Proposed  FIG  Projects 

1.  Consultation  with  interested 
parties:  NMFS  will  evaluate 
applications  in  consultation  with  NMFS 
Offices,  the  NOAA  Grants  Management 
Division,  and,  as  appropriate. 
Department  and  other  Federal  agencies 
with  programs  afliecting  the  U.S.  fishing 
industry,  members  of  the  fishing 
industry,  and  others  outside  NMFS  who 
have  knowledge  in  the  subject  matter  of 
a  project  or  who  would  be  affected  by 
a  project.  The  Regional  Fishery 


i2202 


Federal  Register  /  Vol. 


GO,  No.  43  /  Monday.  March  6.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  Ma.rch  6,  1995  /  Notices 


12203 


UMI 


Management  Councils  may  be  asked  to 
review  applications  that  could  affect  a 
managed  fishery,  the  bycatch  of  a 
managed  fishery,  or  a  fishery 
management  issue. 

2.  Technical  evaluation:  NMFS  will 
.solicit  technical  evaluations  of  each 
project  application  from  appropriate 
private  and  public  sector  experts.  Point 
scores  will  be  given  to  project 
applications,  based  on  the  following 
evaluation  criteria: 

u.  Problem  description  and  concept 
for  problem  resolution.  The  applicant's 
comprehension  of  the  problem(s)  and 
the  overall  concept  proposed  to  resolve 
the  problem(s)  will  be  evaluated.  (20 
points) 

b.  Soundness  of  project  design/ 
trchnical  approach.  Applications  will 
bs  evaluated  as  to  the  soundness  of  the 
project  design  and  the  adequacy  of  the 
tchr.iccl  approach  as  it  relates  to 
achieving  the  stated  goals  and 
objectives.  What  are  the  proposal's 
strengths  and  weaknesses?  (25  points) 

c.  l-roject  management  and 
experience  and  qualifications  of 
personnel.  The  organization  and 
management  of  the  project  and  the 
projet-t's  Principal  Investigator  and 
other  kpy  personnel  in  terms  of  related 
expprience  and  qualifications  will  be 
evaluated.  Those  projects  that  do  not 
identify  the  Principal  Investigator  with 
his  or  hor  qualifications  will  receive  a 
lower  point  score.  (20  points) 

d.  Project  costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 
work  to  be  performed  will  be  evaluated. 
Unreasonably  high  project  costs  will  be 
taken  into  account.  (15  points) 

e.  Project  impacts.  The  degree  to 
which  alternative  employment  or 
business  opportunities  are  created  for 
those  dependent  upon  traditional 
Northeast  fisheries  resources  will  be 
evaluated.  For  example,  will  displaced 
fishermen  be  employed  during  the 
project  period  and  beyond?  (20  points) 

f.  Tendering  of  multispecies 
hanesting  privileges.  Applicants  who 
are  willing  to  tender  these  privileges  for 
the  assistance  period  will  be  given  an 
additional  10  points. 

g.  In  addition  to  the  above  criteria,  in 
reviewing  applications  that  include 
consultants  and  contracts,  NMFS  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  goals  and  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primar)'  applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 


(3)  Are  the  proposed  costs  for  the 
primary  applicant's  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
applicant's  participation? 

3.  Constituent  panel  reviewr.  After  the 
technical  evaluation,  comments  will  be 
solicited  individually  from  members  of 
a  panel  of  at  least  three  representatives, 
selected  by  the  Assistant  Administrator 
/or  Fisheries,  NOAA  (AA),  from  the 
fishing  industry,  state  government,  and 
others,  as  appropriate,  to  rank  the 
projects.  Considered  in  the  rankings, 
along  with  the  technical  evaluation,  will 
be  the  significance  of  the  problem 
addressed  in  the  project.  Each  panelist 
will  individually  rank  each  project  in 
terms  of  importance  or  need  for  funding 
and  provide  recommendations  on  the 
level  of  funding  NMFS  should  award  to 
each  project  and  the  merits  and  benefits 
of  funding  e;u.h  project. 

B.  Selection  Procedures  and  Project 
Funding 

After  projects  have  been  evaluated 
and  ranked,  the  Director,  Northeast 
Region,  NMFS,  will  develop 
recommendations  for  project  funding. 
These  recommendations  w.ill  be 
submitted  to  the  AA,  who  will 
determine  the  number  of  projects  to  be 
funded,  ensuring  that  there  is  no 
duplication  with  other  projects  funded 
by  NOAA  or  other  Federal 
organizations. 

The  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  funding  instrument  will  be 
determined  by  the  NOAA  Grants 
Management  Division.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must; 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  Primary  applicant  certification. 
Applicants  whose  applications  are 
recommended  for  funding  will  be 
required  to  submit  a  completed  Form 
CI)-511,  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided; 


a.  Non procurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

b.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F. 
"Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  ;;ranls. 
cooperative  agreements,  and  contracts 
for  more  than  SlOO.OOO,  and  loans  and 
loan  guarantees  for  more  than  5150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

d.  Anti-lobbying  dii<ciosure.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

4.  Lower  tier  certifications.  Successful 
applicants  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department.  SF-LLL  submitted  by 
any  tier  recipient  or  subrecipient  should 
be  submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

B.  Other  Requirements 

1.  Federal  policies  and  procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Norne  check  review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
recipient  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 


as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
recipient's  management,  honesty,  or 
financial  integrity.  A  false  statement  on 
the  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  (18  U.S.C.  1001). 

3.  Financial  management 
certification/preaward  accounting 
survey.  Successful  applicants  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  0MB 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
pre-award  accounting  survey  by  the 
Department  prior  to  execution  of  the 
award. 

4.  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

5.  Delinquent  Federal  debts.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  or  to  its  subrecipients  who 
have  an  outstanding  delinquent  Federal 
debt  or  fine  until  either: 

a.  The  delinquent  account  is  paid  in 
full; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  are  made. 

6.  Buy  American-made  equipment  or 
products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program  in  accordance.with 
Congressional  intent  as  set  forth  in  the 
resolution  contained  in  Public  Law  103- 
317,  sections  607(a)  and  (b). 

7.  Pre-award  activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  the  Department 
to  cover  pre-award  costs. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
subject  to  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 


collection  of  this  information  has  been 
approved  by  0MB.  0MB  Control 
Number  0648-0135.  Public  reporting 
burden  for  preparation  of  the  grant 
application  is  estimated  to  be  8  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Richard 
Roberts.  NOAA/IRMS,  6010  Executive 
Blvd.,  Rm.  722,  WSC-5,  Rockville.  MD 
20352;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB, 
Washington,  D.C.  20503,  Attention: 
NOAA  Desk  Officer. 

Authority:  15  U.S.C.  713c-3(d). 
Dated;  March  1. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 

Marine  Fisheries  Sen/ica. 

[PR  Doc.  95-5399  Filed  3-1-95;  3:56  pm] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Special  Demonstration  Project, 
Availability  of  Funds 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  announces  the 
availability  of  up  to  SlOO.OOO  for 
service/development  projects  to  meet 
significant  human  needs  in  the  Yukon- 
Kuskokwim  Delta  of  Alaska.  Any  Indian 
tribe,  public  or  private  non-profit 
organization,  or  institution  of  higher 
education  that  has  formed  a  partnership 
with  the  Yukon-Kuskokwim  Health 
Corporation  and/or  the  Alaska  Village 
Council  Presidents  is  eligible  to  apply. 
The  Yukon-Kuskokwim  Health 
Corporation  and  the  Alaska  Village 
Council  Presidents  are  also  eligible  to 
apply. 

DATES:  Applications  must  be  received 
by  3:30  p.m.  Daylight  Savings  Time, 
April  20,  1995,  to  be  eligible. 
ADDRESSES:  Applications  must  be 
mailed  to  the  attention  of  Peg 
Rosenberry,  PO  Box  YK,  Corporation  for 
National  Ser\'ice,  1201  New  York  Ave., 
NW,  Washington,  DC  20525.  Facsimiles 
will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the 
application  process  or  you  would  like  to 


receive  an  application  packet,  you  may 
call  or  write  Lisa  Bloch  at  the 
Corporation  for  National  Service,  1201 
New  York  Ave.  N.W.,  Washington,  DC 
20525.  Phone:  (202)  606-5000  ext.  140. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  announces  the  availability 
of  up  to  SlOO.OOO  for  service/ 
development  projects  to  meet  significant 
human  needs  in  the  Yukon-Kuskokwim 
Delta  of  Alaska.  These  programs  should 
meet  the  needs  of  the  region  in  health, 
education,  environmental  revitalization 
and/or  public  safety.  Specific  strategies 
must  be  developed  in  cooperation  with 
the  Yupi'k  speaking  population  residing 
in  the  Delta  for  comprehensive  and 
intensive  community  development. 
Organizations  wishing  to  incorporate 
AmeriCorps*  VISTA  or 
AmeriCorps*USA  Members  into  their 
plans  should  request  the  requirements 
for  these  programs  from  the  Corporation 
through  the  phone  number  listed  above. 
Organizations  can  apply  for  funds  to 
plan  and/or  operate  programs.  Grants 
may  cover  a  period  of  six  months  to  one 
year,  depending  on  the  nature  (planning 
or  operating)  and  scope  of  the  projects. 
Additional  funds  for  longer-term 
operation  may  be  available  in  early  Fall 
and  will  be  announced  in  the  Federal 
Register. 

The  Corporation  will  accept 
applications  from  any  Indian  tribe, 
public  or  private  non-profit 
organization,  or  institution  of  higher 
education  that  has  formed  a  partnership 
with  the  Yukon-Kuskokwim  Health 
Corporation  and/or  the  Alaska  Village 
Council  Presidents.  The  applications 
should  describe  a  plan  to  implement 
comprehensive  and  intensive 
community  development/  community 
service  programs  by  using 
AmeriCorps*  VISTA  Members, 
individuals  who  have  served  in  the 
Peace  Corps,  and  other  qualified 
individuals.  The  applications  should 
take  into  consideration  (1)  the  primarily 
non-cash  economy  of  the  region;  and  (2) 
the  needs  and  desires  of  residents  of  the 
local  communities  in  the  region. 

Authority:  42  U.S.C.  12501  et  seq. 

Dated;  March  1. 199b. 
Terry  Russell, 
General  Counsel. 
IFR  Doc.  95-5396  Filed  3-3-95;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Availability  of  Public 
Comments  for  Viewing  and  Extension 
of  Hours  of  Hearing  and  ttie  Deadline 
for  Submitting  Testimony 

March  2, 1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Notice  of  availability  of  public 

comments,  extension  of  hours  of  the 

public  hearing  and  extension  of  the 

deadline  for  submitting  testimony  for 

the  public  hearing  on  integration. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Carducci.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)482-3588. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC),  approved 
by  Congress  as  part  of  the  Uruguay 
Round  Agreements  Act,  provides  for  the 
integration  of  the  textiles  and  clothing 
sectors  into  the  World  Trade 
Organization. 

On  January  30, 1995,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  (CITA)  published  a  Federal 
Register  notice  (60  FR  5625)  announcing 
the  proposed  list  of  products  for 
integration  in  the  second  and  third 
phases  of  the  integration.  CITA 
requested  interested  parties  to  submit 
comments  on  the  proposed  list  and 
announced  a  hearing  to  address  any 
significant  issues  related  to  the  second 
and  third  phases  of  the  integration. 
Comments  submitted  in  response  to  60 
FR  5625  will  be  available  for  public 
viewing  as  of  the  date  of  publication  of 
this  notice.  Parties  wishing  to  view  the 
comments  should  contact  Julie  Carducci 
to  make  an  appointment. 

The  deadline  for  submitting  testimony 
to  be  presented  at  the  public  hearing  on 
integration  on  March  20,  1995,  will  be 
extended  (from  the  original  deadline  of 
on  or  before  March  2)  to  March  15, 
1995.  Therefore,  all  written  testimony 
and  other  comments  to  be  presented  at 
the  hearing  must  be  received  in 
triplicate  by  the  Chairman  of  CITA  on 
or  before  March  15, 1995.  Submissions 
in  triplicate  should  be  addressed  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  N\V.,  Washington.  DC  20230. 


The  length  of  the  hearing  on 
integration  has  been  extended  three 
hours,  and  will  now  be  held  from  10 
a.m.  to  4  p.m.  on  March  20. 1995,  in  the 
Main  Commission  Hearing  Room  at  the 
International  Trade  Commission,  500  E 
Street,  SW..  Washington.  DC. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-5497  Filed  3-2-95;  10:54  am] 
BILUNG  COOE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Rules  and  Missions  of 
the  Armed  Forces. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces. 

The  Commission  is  charged  with 
providing  an  independent  review  of  the 
roles  and  missions  of  the  armed  services 
to  Congress,  the  Secretary  of  Defense 
and  the  Chairman  of  the  Joint  Chiefs  of 
Staff.  The  year-long  review  will  identify 
changes  that  can  be  made  to  improve 
military  effectiveness  and  eliminate 
unnecessary  duplication  among  the 
services.  The  purpose  of  this  meeting  is 
to  discuss  some  of  the  specific  roles  and 
missions  issues  that  are  being  developed 
for  consideration  by  the  Commission. 
Material  to  be  presented  and  discussed 
will  consist  of  both  classified  and 
unclassified  information  in  a  format  that 
makes  it  impractical  to  separate  the  two. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—453,  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  this  Commission  on  Roles  and 
Missions  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l],  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
DATES:  March  11,1995. 
SUPPLEMENTARY  INFORMATION:      ^ 
Extraordinary  circumstances  compel 
notice  of  this  meeting  to  be  posted  in 
less  than  the  15-day  requirement. 

Dated:  Februan,'  28. 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
ITR  Doc.  95-5310  Filed  3-3-95;  8:45  am) 

BtLUNQ  CODE  5000-4-M 


Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Thursday.  March  9. 1995. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc..  1745  Jefferson  Davis 
Highway.  Crystal  Square  Four.  Suite 
500.  Arlington,  Virginia, 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheri  Spencer,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four.  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director. 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Militarj'  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5    ' 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February-  28, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-531 2  Filed  3-3-95;  8:45  am] 

BtLUNC  COOE  S000-O4-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 


ACTION:  Notice. 


SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900.  Thursday.  23  March  1995. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc..  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500.  Arlington.  Virginia. 

FOR  FURTHER  INFORfMTION  CONTACT: 
Becky  Terry,  AGED  Secretariat.  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500.  Arlington.  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director. 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Department  propose  to  initiate  with 
industry,  universities  or  in  their  ' 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  11§  10(d)  (1988)).  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  §  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  28. 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  95-5313  Filed  3-3-95;  8:45  am] 
BILUNO  COOE  5000  0«  M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 


DATES:  The  meeting  will  be  held  at 
0900,  Tuesday  and  Wednesday,  21-22 
March  1995.  ' 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency 
(ARPA)  and  the  Militarj'  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  28, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-5314  Filed  3-3-95;  8:45  am] 

BILUNC  COOE  SO0<M>4-M 


Department  of  the  Air  Force 

Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Disposal  and  Reuse  of  Newark  AFB, 
OH 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  that  the 
Air  Force  intends  to  prepare  an 
environmental  assessment  (EA)  to  assess 
the  potential  environmental  impacts  of 
the  disposal  and  reuse  of  Newark  AFB 


identified  for  closure  under  the  Base 
Closure  and  Realignment  Act  of  1990  as 
amended.  This  notice  amends  the 
Federal  Register  Notice  of  October  28. 
1993  which  stated  that  an 
Environmental  Impact  Statement  (EIS) 
would  be  prepared  for  the  disposal  and 
reuse  of  Newark  AFB. 

The  Air  Force  conducted  a  public 
scoping  meeting  on  Mav  10. 1994  at  the 
Heath  City  Hall.  Heath.'OH.  This 
meeting  had  been  previously  publicized 
in  a  Federal  Register  Notice  dated  May 
5,  1994.  The  proposed  action  is  now 
well-defined  and  consists  of  a 
continuation  of  the  existing  activities  at 
Newark  AFB  under  the  privatization-in- 
place  initiative  which  means  that  the 
current  workload  performed  by  the  Air 
Force  will  be  performed  by  the  private 
sector.  Based  on  this  information.  lack 
of  environmental  issues  raised  at  the 
scoping  meeting,  and  environmental 
baseline  data  collected  to  date, 
preparation  of  an  environmental 
assessment  is  reasonable. 

The  environmental  assessment  might 
lead  to  issuance  of  a  Finding  of  No 
Significant  Impact(FONSI)  if  supported 
by  the  environmental  impact  analysis.  If 
significant  environmental  impacts  are 
identified  during  the  environmental 
analysis  process,  an  EIS  will  be 
prepared.  The  Air  Force  will  publish 
another  notice  in  the  Federal  Register 
notifying  the  public  of  the  FONSI  or  of 
the  intent  to  prepare  an  EIS. 

Please  direct  requests  for  further 
information  concerning  the  Newark 
AFB  disposal  and  reuse  environmental 
assessment  to:  Lt  Col  Terry  D. 
Armstrong.  HQ  AFCEE/EC.  8106 
Chennault  Road.  Brooks  AFB.  TX 
78235-5318. (210)  536-3907 

List  of  Subjects 

Environmental  Protection. 
Environmental  Impact  Statement, 
Environmental  Assessment,  US  Air 
Force,  Newark  AFB.  Defense  Base 
Closure  and  Realignment. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-5308  Filed  3-3-95;  8:45  am] 

BILLING  COOE  3910-01-P 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Information  Technology  and 
Applications  Panels  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
21-21  March  1995  at  The  ANSER 
Corporation.  Arlington.  VA  from  8:00 
a.m.  to  5:00  p.m. 

The  purpose  of  this  meeting  will  be  to 
provide  science  and  technology 
assessments  on  issues  relating  to 
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information  technology  and 
applications. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  532b 
of  Title  5,  United  States  Code, 
speciflcally  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
ScientiHc  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  J.  CiMuer. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  9S-5393  Filed  3-3-95;  8:45  ami 
BiLUNO  cooc  mo-oi-p 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Electronics  Panel  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
3-7  April  1995  at  Wright  Patterson. 
AFB.  OH  from  8«0  a.m.  to  5:00  p.m. 

The  purpose  of  this  meeting  will  be  to 
provide  science  and  technology 
assessments  on  issues  relating  to 
electronics. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  J.  Conner. 

A  ir  Force  Fedei  3/  Register  Liaison  Officer. 
[FR  Doc.  95-5394  Filed  3-6-95:  8:45  am] 

BILUNC  CODE  M10-01-M 


Department  of  the  Navy 

Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment) 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Property  at  Military  Installations 
Designated  for  Closure:  Naval  Air 
Station,  Agana,  Guam 

AGEMCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Station,  Agana.  Guam,  the 
surplus  property  that  is  located  at  that 
base  closure  site,  and  the  timely  election 
by  the  redevelopment  authority  to 
proceed  under  new  procedures  set  forth 
in  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 


FOR  FUR1>CA  INf  ORMATtON  CONTACT:  John 
J.  Kane.  Deputy  Division  Director,  Dept. 
of  Navy,  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  StEeet.  Alexandria.  VA  22332- 
2300;  telephone:  (703)  325-0474;  or  J. 
M.  Kilian,  Director.  Real  Estate  Division. 
Pacific  Division,  Naval  Facilities 
Engineering  Command,  Pearl  Harbor.  HI 
96860-7300;  telephone:  (808)  471-3217. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floorplan.  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Commander  Modesto  Martinez, 
Caretaker  Site  Officer,  Naval  Air  Station. 
PSC  456,  FPO  AP  96539;  telephone: 
(671)  344^  125  and  facsimile:  (671) 
344-4138. 

SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Air  Station.  Agana.  Guam  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  Public  Law  101-510.  as 
amended.  Pursuant  to  this  designation, 
the  majority  of  the  land  and  facilities  at 
this  installation  were  on  October  14, 
1994,  declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103—421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how- 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  20, 1994,  the 
Goveriior  of  Guam  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Art  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 


Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Air 
Station.  Agana,  is  published  in  the 
Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Air  Station.  Agana,  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  as  amended,  is  the 
Government  of  Guam  whose  chief 
executive  officer  is  the  Governor  of 
Guam.  The  Governor  has  established  a 
committee  to  provide  advice  to  the 
redevelopment  authority  on  the 
redevelopment  plan  for  the  closing  air 
station.  This  committee  is  known  as  the 
"Komitea  Para  Tiyan"  and  is  chaired  by 
the  Lieutenant  Governor.  A  cross 
section  of  community  interests  is 
represented  on  the  commission.  Day  to 
day  operations  of  the  committee  are 
handled  by  a  Project  Manager.  The 
address  of  the  committee  is  Komitea 
Para  Tiyan,  P.O.  Box  2950,  Agana. 
Guam  96910;  telephone:  (671)  472- 
4201/3  and  facsimile:  (671)  477-1812. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Air  Station. 
Agana  that  were  declared  surplus  to  the 
federal  government  on  October  14.  1994 
(Note:  As  the  redevelopment  authority 
submitted  a  timely  request  to  proceed 
under  the  new  procedures,  the  surplus 
determination  date  is  now  treated  as 
December  20, 1994,  pursuant  to  Section 
2(e)(2)  of  the  new  statute): 

Land 

Approximately  1,654  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  U.S.  Naval  Air  Station. 
Agana.  in  the  central  portion  of  the 
Territor)' of  Guam. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  on  April  1, 1995. 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

— Aircraft  support  facilities  (11 

structures).  Comments;  Approx. 

174,842  square  feet.  Line  shacks,  four 

hangars,  and  two  emergency  generator 

sheds. 
— Ammunition  storage  (9  structures). 

Comments:  Approx.  12.726  square 

feet. 
— Bachelor  quarters  housing  (16 

structures).  Comments:  Approx. 

207.056  square  feet.  Most  structures 

have  individual  rooms. 


—Blast/sludge  facilities  (2  structures). 

Comments:  Approx.  84.000  square 

feet. 
— Child  care  facility  (1  stnicture). 

Comments:  Approx.  4,440  square  feet. 
— Communication  and  electronic 

facility  (1  structure).  Comments: 

Approx.  907  square  feet. 
—Family  housing  units  (176  duplex 

structures  with  352  individual 

housing  units).  Comments:  Approx. 

292.160  square  feet.  Anticipate  all 

units  will  be  vacated  by  end  of  July 

1995. 
— Fire  protection  facilities  (2  structures). 

Comments:  Approx.  15.636  square 

feet. 
— Fuel  storage  facilities  (4  structures). 

Comments:  Approx.  1,260,000  gallon 

storage  capacity. 
—Hazardous  storage  facilities  (9 

structures).  Comments:  Approx.  4,378 

square  feet. 
— Industrial  buildings  (8  structures). 

Comments:  Approx.  6,559  square  feet. 
— Library  (1  .structure).  Comments:  ' 

Approx.  13,032  square  feet. 
— Maintenance  facilities  (6  structures). 

Comments:  Approx.  39,057  square 

feet.  Shop  buildings. 
— Mess  and  dining  facilities  (3 

structures).  Comments:  Approx. 

59.708  square  feet.  Club  facility, 

cafeteria,  and  enlisted  mess  hall. 
— Miscellaneous  facilities  (18 

structures).  Comments: 

Approximately  6,508  square  feet. 

Small  buildings  and  bus  wailing 

sheds. 
—Office/administration  buildings  (4 

structures).  Comments:  .approx. 

57,852  square  feet. 
— Paved  areas  (5  structures).  Comments: 

Approx.  1,832,035  square  feet.  Roads, 

parking  areas,  sidewalks,  etc. 
— Photography  laboratory  (1  structure). 

Comments:  Approximately  18.700 

square  feet. 
-Recreational  facilities  (11  structures). 

Comments:  Approx.  41,446  square 

feet.  Gymnasium,  theater.  hol>by  shop, 

picnic  sheds,  and  Softball  fields. 
— Stores  and  services  facilities  (6 

Structures).  Comments:  Approx. 

43,401  square  feet.  Small  retail 

facilities. 
—Utility  facilities  (60  structures). 

Comments:  Measuring  systems  vary. 

Telephone,  electric,  steam,  and  water 

utility  systems. 
— Warehouse/storage  facilities  (5 

structures).  Comments:  Approx.  3.737 

square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 


Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Station,  Agana,  shall  submit  to  said 
redevelopment  authority  (Government 
of  Guam)  a  notice  of  interest,  of  such 
governments,  representatives,  ai»d 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
propertv.  Pursuant  to  paragraphs  7(C) 
and  (D)'of  Section  2905(b),  the 
redeveloprieni  authority  shall  assist 
interested  pnrlies  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Guam  the  date  by  which 
exprt;ssions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  said 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  month  nor 
more  than  6  mouths  from  the  date  the 
Governor  of  Guam  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
20,  1994. 

Dated:  February  16.  1995. 
M.  D.  Schctzsle. 

LT.  1AGC.  I'SNR.  Alternate  Federal  Register 
Liaison  Officer. 
|FR  Doc.  95-5307  Filed  3-3-95:  8:45  ami 
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Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  the  Former 
Naval  Hospital;  Philadelphia,  PA 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508)",  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DELS) 
for  disposal  and  reuse  of  the  former 
Naval  Hospital  at  Philadelphia, 
Pennsylvania. 

In  accordance  with  legislative 
requirements  in  the  1990  Base  Closure 
and  Realignment  Act  (Public  Law  101- 
510)  and  the  results  of  the  1988  Base 
Closure  and  Realignment  Process,  Naval 
Hospital  Philadelphia  was  directed  to  be 
closed  and  made  available  for  reuse. 
The  former  Naval  Hospital  Philadelphia 
is  located  in  the  southern  portion  of  the 
city  of  Philadelphia.  The  Base 
encompasses  approximately  49  acres  of 


land  and  includes  a  total  of  59  buildings 
and  structures. 

The  proposed  action  addressed  in  the 
DEIS  is  the  disposal  and  subsequent 
redevelopment  of  lands/facilities 
determined  surplus  to  the  needs  of  the 
Federal  Government.  A  Community 
Reuse  Plan  was  prepared  by  the  Mayor 
of  Philadelphia's  Conmiission  on 
Defense  Conversion,  which  included 
representation  of  local  groups  and 
organizations  from  throughout  the 
region.  The  Preferred  Redevelopment 
Plan  proposes  demolition  of  existing 
structures  on  the  former  Naval  Hospital 
property  and  identifies  areas  to  be 
redeveloped  for  a  nursing  honu-, 
development  of  market-rate  lou  nfiomes. 
and  expansion  of  the  adjacent  lUR  Park 
including  new  parking  area. 

In  the  preparation  of  the  Reuse  Plan, 
consideration  was  given  to  the  possible 
reuse  of  the  Property  Base  by  other 
Federal,  State,  and  local  agencies, 
homeless  support  organizations, 
business  interests  and  recreational 
users.  Various  reuse  scenarios  were 
developed  by  the  Commission,  and  a 
preferred  Reuse  Plan  was  identified  and 
approved  by  the  Commission  following 
public  review  and  evnliinlion.  The  DEIS 
has  been  prepared  to  address 
environmental  consequences  of 
implementing  the  comprehensive  Reuse 
Plan.  Potential  impacts  addressed 
include,  but  are  not  limited  to. 
community  services,  traffic,  air  quality, 
water  quality,  vegetation  and  wildlife, 
cultural  resourt.es.  noise  and  land  use. 

The  DEIS  has  been  distributed  to 
various  Federal,  State.  ;»nd  lor^il 
agencies,  elected  officials,  special 
interest  groups,  libraries  and  the  media. 
A  limited  numtwr  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

The  Department  of  the  Navy  will  hold 
a  public  hearing  to  inform  the  public  of 
the  DEIS  findings  and  to  solicit 
comments.  The  hearing  will  be  held  at 
7:.30  p.m.  on  VVednesdav.  March  22. 
1995,  at  the  Holy  Spirit  Church  Hall, 
1835  Hartranh  Street.  Philadelphia. 
Pennsylvania.  Should  inclement 
weather  preclude  holding  the  public 
scoping  meeting  on  this  date,  the 
alternate  date  for  the  meeting  will  be 
Thursday.  March  23.  1995  (meeting  to 
be  held  at  the  same  location).  If  there  is 
any  question  of  meeting  date  in  the 
event  of  inclement  weather,  contact  the 
person  listed  at  the  end  of  this  notice  for 
confirmation.  The  public  hearing  will 
continue  until  10:30  p.m.  or  until  the 
conclusion  of  public  comments.  The 
public  hearing  will  be  conducted  by  the 
Navy.  Federal.  Slate,  and  local  agencies 
and  interested  parties  are  invited  and 
urged  to  attend  or  be  represented  at  the 
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hearings.  Ora!  statements  will  be  heard 
and  transcril't  1  by  a  stenographer; 
however,  to  a-.sure  the  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  and  equal  weight 
will  be  given  to  both  oral  and  written 
statements. 

In  the  inter  ■  t  of  available  time,  each 
speaker  will       asked  to  limit  their 
remarks  to  i  .  ■  minutes.  Longer 
statements  viiMild  be  summarized  at  the 
public  hcnri  ■  ;  and  submitted  in  writing 
either  at  tli  •  t  i-.ring  or  mailed  to  the 
address  li^t.  d  -li  the  end  of  this 
announLL-nu  r.t.  All  written  statements 
must  be  jo-.tniarked  by  Tuesday,  April 
18,  1995  I )  !vt  ome  part  of  the  ofHcial 
record. 

Addition..;   r  formation  concerning 
this  notice  ;  '  i .  be  obtained  by 
contacting  tli-  Commnnding  Officer, 
Northern  IDi\iSion,  N'aval  Facilities 
Engineering  Command.  10  Industrial 
Highway,  M.SC  82,  Lc  >r,  PA  19113 
(Attn:  Mrs.  Tina  Deinii,  •r.  Code  202), 
telephone  610-595-07'  ■ 

Dated:  Man  h  1,  1995 

L.R.  McN'ccs. 

LCOn.  JAGC.  USM.  Fedeni!  }ls,ister Liaison 
Officer. 

|FR  Doc.  95-5370  Filed  3-3-03:  8:45  ami 

eiLLINC  CODE  3S10-fF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF95-5071-000  et  al.] 

Western  Area  Power  Administration,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  27.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Area  Power  Administration 

(Docket  ,No.  EF95-5071-0001 

Take  notice  that  on  February  17,  1995, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  \VAPA-65. 
did  confirm  and  approve  on  an  interim 
basis,  the  Western  Area  Power 
Administration's  (Western),  formula  for 
determining  annual  revenue 
requirements  for  electric  power  sold 
from  the  Pro-,  o  River  Project  (PRP), 
effective  April  1,  1995. 

The  fornrih  lor  revenue  recovery  will 
be  in  effect  ;  •  u'ling  the  Federal  Energy 
Regulator-.  Cn;;, mission's  (FERC) 
approval  ci  tin  si-  or  of  a  substitute 
proccdiiiv  on  :;  final  basis,  through 
March  31.  :iiM)ij. 


Comni'  'it  c'.j.'l';  March  15, 1995,  in 
accord?.' cf  ui'h  Standard  Paragraph  E 
at  the  end  nt  iiiis  notice. 

2.  Cons'  !)clal<.d  Edison  Company  of 
New  Yc.-k.  inc. 

(Docket'...  f.KJ4-175-000| 

Take  r-.oiM  ■.-  that  on  February  14,  1995, 
Consolff'  i!  '-,  Edison  Company  of  New 
York,  Iiu    ;  '  on  Edison"),  tendered  for 
filing  ai  .ii.i'';>dment  to  its  agreement 
with  Loiiij  !^:  md  Lighting  Company 
("LILCC'  I  '.  /  provide  for  the  purchase 
and  salt-  .*  >  :  ergy  and  capacity  subject 
to  cost  1'  ise.i  ceiling  rates. 

Con  Ecli  >'.i'  states  that  a  copy  of  this 
filing  h.ns  i,i  •  n  served  bv  mail  upon 
LILCO. 

Comi..:i  t  (?ofe; March  13,  1995,  in 
accordar,'  f  uith  Standard  Paragraph  E 
at  the  end  oi  ;his  notice. 


3.  Easter. I  i^Twcr  Distribution,  Inc. 

(Docket  N      '     94-964-004) 

Take  n  'ii.  -^  that  on  February  9, 1995, 
Eastern  Puu.r Distribution.  Inc.  (EPDI), 
filed  cert<>     information  as  required  by 
the  Comn.i-  ion's  April  5,  1994,  letter 
order  in  D  .  let  No.  ER94-964-000. 
Copies  of  i  i'DI's  informational  filing  are 
on  file  witii  the  Commission  and  are 
available  for  public  inspection. 

4.  Electric  Clearinghouse,  Inc. 

(Docket  No.  ER94-968-004I 

Take  notice  that  on  January  30,  1995, 
Electric  Clearinghouse,  Inc.  (ECI),  filed 
certain  information  as  required  by  the 
Commission's  April  7,  1994,  letter  order 
in  Docket  No.  ER94-968-000.  Copies  of 
ECI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

5.  Eclipse  Energy,  Inc. 

[Docket  No.  ER94-1 099-0031 

Take  notice  that  on  January  26,  1995, 
Eclipse  Energy,  Inc.  (Eclipse),  filed 
certain  information  as  required  by  the 
Commission's  June  15. 1994,  letter  order 
in  Docket  No.  ER94-1 099-000.  Copies 
of  Eclipse's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

6.  Vesta  Energy  Alternatives  Company 

(Docket  No.  ER94-1168-O03) 

Take  notice  that  on  February  3, 1995. 
Vesta  Energy  Alternatives  Company 
(Vesta),  filed  certain  information  as 
required  by  the  Commission's  July  8. 
July  20.  November  28  and  December  7, 
1994.  letter  orders  in  Docket  No.  ER94- 
1168-000.  Copies  of  Vesta's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
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7.  CMEX  Energy,  Inc. 

[Docket  No.  ER94-1328-002I 

Take  notice  that  on  January  23.  1995. 
CMEX  Energy.  Inc.  (CMEX).  filed  certain 
information  as  required  by  the 
Commission's  July  12.  1994.  letter  order 
in  Docket  No.  ER94-1328-O00.  Copies 
of  CMEX's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

8.  Texas-Ohio  Power  Marketing,  Inc. 

(Docket  No.  ER94-1 676-001) 

Take  notice  that  on  January  24,  1995, 
Texas-Ohio  Power  Marketing.  Inc. 
(Texas-Ohio),  filed  certain  information 
as  required  by  the  Commission's 
October  31.  1994.  letter  order  in  Docket 
No.  ER94-1676-000.  Copies  of  Texas- 
Ohio's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

9.  Equitable  Power  Services  Company 

[Docket  No.  ER94-1 539-002] 

Take  notice  that  on  January'  27,  1995, 
Equitable  Power  Services  Company 
(EPSC),  filed  certain  information  as 
required  by  the  Commission's 
September  8,  1994,  letter  order  in 
Docket  No.  ER94-1539-000.  Copies  of 
EPSC's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

10.  Hadson  Electric,  Inc. 

(Docket  No.  ER94-1613-O01I 

Take  notice  that  on  January  27,  1995. 
Hadson  Electric,  Inc.  (Hadson),  filed 
certain  information  as  required  hv  the 
Commission's  November  17,  1994,  letter 
order  in  Docket  No.  ER94-1613-000. 
Copies  of  Hadson's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

11.  St.  Joseph  Light  &  Power  Company 

[Docket  No.  ER95-294-0001 

Take  notice  that  on  February  16,  1995, 
St.  Joseph  Light  &  Power  Company 
(SJLP),  submitted  for  filing  an 
Amendment  to  the  Non-Firm 
Transmission  Service  Agreement 
between  SJLP  and  Rainbow  Energy 
Marketing  Corporation  filed  previously 
with  the  Commission  on  December  19. 
1994,  in  the  above-referenced  docket. 

Comment  date:  March  13,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER95-€00-000| 

Take  notice  that  on  February  14,  1995. 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana),  tendered 
for  filing  Amendments  to  Coordination 


Rates  in  its  Interconnection  Agreement 
with  Alcoa  Generating  Corporation  to 
Reflect  the  Costs  of  Emissions 
Allowances  for  FERC  Rate  Schedule  No. 
0029.  A  copy  of  the  filing  has  been  sent 
to  Alcoa  Generating  Corporation. 

The  proposed  Amendment  to  the  Rate 
Schedule  is  being  made  by  an 
abbreviated  filing  under  FPA  Section 
205  and  pursuant  to  the  Commission's 
Interim  Rate  issued  in  Docket  No.  PL95- 
1-000,  Regarding  Ratemaking  Treatment 
of  the  Cost  of  Emissions  Allowances  in 
Coordination  Rates  and  provides  for 
cost  recovery  of  SO2  emissions 
allowances  in  energy  sales.  These 
amendments  are  limited  to  coordination 
sales  tariffs  contained  in  the  Agreement. 

Waiver  of  the  Commission's  Notice 
Requirement  is  requested  to  allow  for  an 
effective  date  of  January  1,  1995,  and 
Southern  Indiana  agrees  to  the  refund 
condition  for  allowance  related  charges 
assessed  between  January  1, 1995,  and 
the  date  the  Commission  issues  an  order 
accepting  the  filing. 

Comment  date:  March  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Jersey  Central  Power  &  Light 
Company 

Metropolitan  Edison  Company 

Pennsylvania  Electric  Company 

[Docket  No.  ER95-601-OO0I 

Take  notice  that  on  February  14.  1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the 
"GPU  Operating  Companies"),  filed  an 
executed  Service  Agreement  between 
GPU  and  Electric  Clearinghouse.  Inc. 
(Electric  Clearinghouse),  dated  January 
21,  1995.  This  Service  Agreement 
specifies  that  Electric  Clearinghouse  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Operating  Companies" 
Operating  Capacity  and/or  Energy  Sales 
Tariff  (Sales  TarifO  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995  in  Jersey  Central 
Power  Br  Light  Company,  Metropolitan 
Edison  Comply  and  Pennsylvania 
Electric  Company,  Docket  No.  ER95- 
276-000  and  allows  GPU  and  Electric 
Clearinghouse  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 


good  cause  shown  and  an  effective  date 
of  January  21 .  1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Penn.sylvania. 

Comment  date:  March  14. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 

[Docket  No.  ER95-602-0O01 

Take  notice  that  on  February  15.  1995, 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street.  Peoria.  Illinois 
61202.  tendered  for  filing  with  the 
Commission  a  Coordination  Sales  Tariff. 
Under  the  Coordination  Sales  Tariff. 
CILCO  will  make  Limited  Term  Power. 
Short-Term  Power,  General  Purpose 
Energy  and  Emergency  Energy  available 
to  customers  upon  mutual  agreement. 
CILCO  requests  an  effective  date  of 
April  3, 1995.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  Illinois  Commerce 
Commission  and  are  available  for  public 
inspection  at  CILCO's  offices  in  Peoria, 
Illinois. 

Comment  dofe;  March  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-620-OOOI 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on  February 
17.  1905,  tendered  for  filing,  a  Service 
Agreement  with  Pennsvlvania  Power  & 
Light  Company  (PP&L)"under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  PP&L. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
1. 1995. 

Comment  date:  March  13,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

(Docket  No.  ER95-621-0001 

Take  notice  that  on  February  17,  1995, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  the  proposed  Power 
Sale  Agreement  (Agreement)  between 
APS  and  Nevada  Power  Company  (NPC) 
having  a  proposed  effective  date  of  June 
1,1995. 

The  Agreement  proposes  that  APS 
will  make  available  to  NPC,  when  pre- 
scheduled  by  NPC,  50  MW  of  firm 
power  and  energy  for  the  period  June  1, 
through  September  30  for  each  of  the 
calendar  years  1995,  1996  and  1997. 
The  rate  for  sales  under  the  Agreement 


contains  a  Capacity  Charge  component 
and  an  Energy  Charge  component. 

A  copy  of  this  filing  has  been  served 
on  NPC,  the  Arizona  Corporation 
Commissftn  and  the  Nevada  Public 
Ser\ice  Commission. 

Comment  dofp.  March  13.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Orange  and  Rockland  Utilities.  Inc. 

[Docket  No.  ER95-622-OOOI 

Take  notice  that  on  February  17.  1995. 
Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland),  One  Blue  Hill 
Plaza.  Pearl  River.  New  York  10965. 
submitted  for  filing  proposed  rates  and 
other  changes  applicable  to  future 
service  contracts  executed  under  Orange 
and  Rockland's  FERC  Eledric  Tariff 
Original  Volume  (Buyback  Tariff).  The 
Buyback  Tariff  provides  for  Or.injje  and 
Rockland  to  purchase  capacity  .niui 
associated  energy  from  certain  Orange 
and  Rockland  customers.  In  addition  to 
the  new  rates,  the  filing  would  reduce 
the  maximum  amount  of  loans  available 
to  participating  customers  and  would 
modify  the  number  and  duration  of 
opportunities  for  qualifying  customers 
to  sell  to  Orange  and  Rockland.  Orange 
and  Rockland  has  requested  that  the 
proposed  changes  become  effective  as  of 
the  date  of  the  filing. 

Comment  date:  March  13.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Midwest  Power  Systems  Inc. 

[Do(  ket  No.  E.S95-2J-O()0l 

Take  notice  that  on  Fehninry  23.  1995. 
Midwest  Power  Systems  Inc.  filed  an 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  up  to  S250  million  of  promissory 
notes  during  the  period  commencing 
April  16.  1995  and  ending  .\pril  15. 
1997.  with  a  final  maturity  dale  not  later 
than  April  15.  1998. 

Comment  do/e.  March  24.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  White  Oak  Energy  Company  L.L.C. 
(Lockport  Project) 

(Docket  No.  QF95-1 22-0001 

On  February  22.  1995.  White  Oak 
Energy  Company  L.L.C.  (White  Oak) 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  and  technical  aspects  of  White 
Oak's  small  power  production  facility. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 
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Comment  date:  March  16,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  White  Oak  Energy  Company  L.L.C. 
Oolici  Project) 

IDocket  No.  QF95-123-OOOI 

On  February  22,  1995.  White  Oak 
Energy  Company  L.L.C.  (White  Oak) 
tendered  for  fihng  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  and  technical  aspects  of  White 
Oak's  small  power  production  facility. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Comment  date:  March  16,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Osceola  Power  Limited  Partnership 

fDockrt  \os.  QF95-3O-O0O  and  QF95-30- 
001] 

On  February  24,  1995,  Osceola  Power 
Limited  Partnership  tendered  for  filing 
an  amendment  to  its  December  2,  1994. 
filing  in  this  docket. 

The  amendment  pertains  to  technical 
requirements  and  the  ownership 
structure  of  the  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  March  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Systems  Power  Pool 

IDocket  No.  ER91-195-0191 

Take  notice  that  on  February  16.  1995, 
Western  Systems  Power  Pool  (WSPP), 
tendered  for  filing  revised  copies  of  its 
quarterly  report  for  the  fourth  quarter  of 
1994  in  the  above-referenced  docket. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commissio.i  and  are  available  for  public 

inspection 

Lois  D.  Cas).(>il, 

Secretary. 

|FR  Doc.  95-,i.384  Filed  3-3-95:  8:45  am] 

BILLING  CODE  6717-41-P 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Notices 


12211 


[Docket  No.  EC94-23-000  et  al.] 

Washington  Water  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  24, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Washington  Water  Power  Company 

IDocket  No.  EC94-23-OOOi 

Take  notice  that  February  14,  1995, 
Washington  Water  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

|D(x:ket  Nos.  ER82-427-013  and  ER83-301- 
003] 

Take  notice  that  on  February  15,  1995. 
Southern  California  Edison  Company 
tendered  for  filing  its  refund  report  in 
the  above  referenced  dockets. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

{Docket  No.  ER89-672-O08I 

Take  notice  that  on  January  18,  1995, 
PSI  Energy,  Inc.  (PSI)  filed  certain 
information  as  required  by  the 
Commission's  order  issued  on  June  28, 
1990  [51  FERC  1161,367  (1990)|,  and 
pursuant  to  Section  T  of  their 
Transmission  Service  Tariff.  Copies  of 
PSI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

4.  Morgan  Stanley  Capital  Group,  Inc. 

IDocket  No.  ER94-1 384-003] 

Take  notice  that  on  January  31,  1995, 
Morgan  Stanley  Capital  Group,  Inc. 
(Morgan  Stanley)  filed  information  as 
required  by  the  Commission's 
November  8, 1994  order  in  Docket  No. 
ER94-1384-000.  Copies  of  Morgan 
Stanley's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Comment  date:  March  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  AIG  Trading  Corporation 

IDocket  No.  ER94-1691-O031 

Take  notice  that  on  February  17.  1995. 
AIG  Trading  Corporation  (AIGTC) 
tendered  for  filing  Revised  AIG  Trading 
Corporation  FERC  Rate  Schedule  No.  1, 
and  requested  waiver  of  the  60-day  prior 
notice  requirement.  The  purpose  of  the 
filing  is  to  clarify  that  no  sales  will  be 
made  under  the  rate  schedule  to  anv 
affiliate  of  AIGTC. 

Comment  date:  March  10,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Regional  Transmission 
Association 

(Docket  No.  ER95-1 9-0001 

Take  notice  that  February  17,  1995, 
Northeast  Regional  Transmission 
Association  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  March  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Century  Power  Corporation 

(Docket  No.  ER95-367-0001 

Take  notice  that  on  February  23,  1995. 
Century  Power  Corporation  tendered  for 
filing  a  revised  Notice  of  Cancellation. 
Century  states  that  effective  March  17, 
1995  the  following  Rate  Schedules  will 
be  cancelled: 

FERC  Rate  Schedule  No.  10 
FERC  Rate  Schedule  No.  12 
FERC  Rate  Schedule  No.  14 
FERC  Rate  Schedule  No.  15 

Century  Power  Corporation  is  also 
cancelling,  effective  March  17,  1995, 
Sen'ice  Agreements  Nos.  1  through  23 
contained  in  Century  Power 
Corporation's  FERC  Tariff  No.  1. 

The  following  rate  schedules  and 
service  agreements  will  remain  in  effect: 
FERC  Rate  Schedules  1, 17  and  18  and 
Service  Agreements  24  and  25  under 
Tariff  No.  1. 

Comment  date:  March  2,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tenneco  Energy  Marketing  Company 

IDocket  No.  ER95-428-0001 

Take  notice  that  on  February  16,  1995, 
Tenneco  Energy  Marketing  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER95-451-0001 

Take  notice  that  on  February  10,  1995, 
Wisconsin  Power  and  Light  Company 
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(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Sp.les  Tariff  between  itself  and 
Midcon  Power  Services  Corp.  WP&L 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  December  14.  1994. 

Comment  date:  March  10.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  and  Electric 

(Docket  No.  EK95-466-000| 

Take  notice  that  Baltimore  Gas  and 
Electric  Company  (BGE),  on  February 
22,  1995,  tendered  for  filing  a  revision 
to  its  January  23.  1995  filing  of  the 
Short-Term  Energy  Transactions 
Agreement  between  Public  Service 
Electric  and  Gas  Company  and  BGE  in 
the  above-captioned  docket.  The 
revision  modifies  Exhibit  III  of  the  filing 
to  ckirify  tl:e  npplicntion  of  daily  and 
weekly  Maxinmm  Reservation  Charges. 

BGE  has  requested  waiver  of  th.e 
Commission's  notice  requirements  to 
allow  for  an  elfective  date  of  January  25, 
1995  as  originally  requested. 

Comment  dcfe;  March  7,  1905,  in 
ni:cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Conowingo  Power  Company 
I  Docket  No.  ER95-555-OOOI 

Take  notice  that  on  February  6,  1995, 
Delmnrva  Power  ><  Light  Com[)any 
(Di'linn-va)  to:u!oriHl  fur  filing  a  Notice 
of  Cancellation  of  FERC  I"^ale  S(  iiedule 
No.  70  between  Dulniarva  and 
Conowingo  Power  Company. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tennessee  Power  Company 

IDocket  No.  ER95-581-OO0I 

Take  notice  that  on  February  10.  1995, 
Tennessee  Power  Company  (TPCO) 
petitioned  the  Commission  for 
acceptance  of  TPCO  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates,  and  the  waiver  of  certain 
Commission  regulations.  TPCO  is  not 
affiliated  with  any  entity  which  owns, 
operates,  or  controls  electric  power 
generating  or  transmission  facilities,  or 
that  has  a  franchised  electric  power 
service  area. 

Comment  dafe:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-582-OO0| 

Take  notice  that  on  February  10,  1995, 
the  Northern  Indiana  Public  Service 


Company  (Northern)  tendered  for  filing 
Addenda  to  each  of  Northern's  seven 
coordination  agreements  on  file  with  the 
Commission. 

The  Addenda  detail  Northern's 
method  for  recovery  of  emission 
allowance  costs  in  coordination  power 
sales.  Northern  requests  an  effective 
date  of  January  1, 1995,  and  has 
requested  a  waiver  of  the  filing  date  and 
leave  to  file  instanter,  along  with  a 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  the  filing  was  served  by 
Northern  upon  the  affected  companies 
listed  in  Exhibit  1  to  Northern's  filing 
and  the  Indiana  Utility  Regulator],' 
Commission. 

Comment  date:  March  10, 1995,  in 
accordoRce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  W'iscoiisin  Public  Service 
Corporation 

(Docket  N.).  Ef<')j-583-O0O| 

Take  notice  that  on  February  10,  1995. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreements  with  AES  Power  Inc.  and 
Intercoast  Power  Marketing  Company, 
under  its  CS-1  Coordination  Sales 
Tariff. 

Comment  date:  MaTch  10.  1995.  in 
accordant;e  with  Standard  Paraj;rnph  E 
at  the  end  of  this  notice. 

15.  Northeast  I'tilities  Service  Company 

1D:)<  kct  No  r.K^5-584-0(J0| 

Take  notice  that  on  February  10,  1995. 
Northeast  Utilities  Service  Company 
(NUSCO*  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Pov.er 
Company  and  Public  Service  Company 
of  New  Hampshire,  a  System  Power 
Sales  Agreement  (Agreement)  to  provide 
system  capacity  and  associated  energy 
to  Sterling  Municipal  Light  Department 
and  a  Service  Agreement  between 
NUSCO  and  the  NU  System  Companies 
for  service  under  NUSCO's  Long-Term 
Firm  Transmission  Service  No.  1  for  this 
Sales  .Agreement. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  May  1. 
1995.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Agreements  and  the  affected  state  utility 
commission. 

Comment  date:  March  10,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of 
Colorado 

IDocket  No.  ER95-585-0001 

Take  notice  that  on  Februar\'  10,  1995, 
Public  Service  Company  of  Colorado 


(Public  Service)  tendered  for  filing  a 
revised  exhibit  to  its  Contract  No.  87- 
LAO-285  which  is  its  contract  for  the 
ownership,  use,  operation,  maintenance, 
and  replacement  of  the  Ault  Substation 
and  other  related  facilities  with  the 
Western  Area  Power  Administration 
(Western).  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
Sfate),  Platte  River  Power  Authority 
(PRPA)  and  Basin  Electric  Power 
Cooperative  (Basin),  as  contained  in 
Public  Service's  Rate  Schedule  FERC 
No.  67.  The  proposed  revision  was 
made  to  provide  for  Tri-State  to  have 
backup  supervisor)'  control  of  the  Ault 
Substation.  The  proposed  revision  will 
have  no  impact  on  the  rates  or  revenues 
collected  for  service  und^r  this  rate 
schedule. 

Public  Service  requests  an  effective 
date  of  January  13.  1995.  for  the  revised 
exhibit. 

Copies  of  the  filing  were  served  upon- 
Western,  Tri-State.  PPJ'A.  Basin  and 
state  jurisdictional  regulators  which 
jnclude  the  Public  Utilities  Commission 
of  the  State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  dn/c;  March  10.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Midwest  Power  System  Inc. 

(Docket  No.  EK95-,iSti-00()| 

Take  :iotice  that  on  February  10.  1995, 
Midwest  Power  Svstem  Inc.  tendered  for 
filing  a  Notice  of  Cancellation  of  FERC 
Rate  Schedule  49. 

Communt  dn/c.  March  10.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Midwest  Power  System  Inc. 

(Docket  No.  ER95-587-0001 

Take  notice  that  on  February  10.  1995, 
Midwest  Power  System  Inc.  tendered  for 
filing  a  Notice  of  Cancellation  of  FERC 
Rate  Schedule  54. 

Comment  date:  March  10, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-588-000| 

Take  notice  that  on  Februarv'  10.  1995, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  with  Electric 
Clearinghouse.  Inc.  (ECI)  to  provide  for 
the  sale  of  energy  and  capacity.  For 
energy  sold  by  Con  Edison  the  ceiling 
rate  is  100  percent  of  the  incremental 
energy  cost  plus  up  to  10  percent  of  the 
SIC  (where  such  10  percent  is  limited  to 
1  mill  per  kWhr  when  the  SIC  in  the 
hour  reflects  a  purchased  power 
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resource).  The  ceiling  rate  for  capacity 
sold  by  Con  Edison  is  $7.70  per 
megawatt  hour.  For  energy  and  capacity 
sold  by  ECI  the  rates  will  be  market 
based. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  overnight 
delivery  upon  ECI. 

Co/TjmenMofe.- March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-589-O00I 

Take  notice  that  on  February  10. 1995, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Service 
Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and 
Rainbow  Energy  Marketing  Corporation. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279. 
RG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
C.F.R.  §35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  c/a/e;  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  West  Penn  Power  Company 

(Docket  No.  ER9S-591-000I 

Take  notice  that  on  February  7. 1995, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  West  Penn  Power 
Company,  submitted  Supplement  No.  2 
to  its  1994  Wholesale  Customer  Rate 
Change  to  add  to  the  public  record 
documents  intended  to  clarify  the  terms 
of  the  Settlement  Agreement  and  to 
establish  operating  procedures  for 
providing  service  under  the  rate 
schedule  entered  into  between  West 
Penn  Power  Company  and  Allegheny 
Electric  Cooperative,  Inc. 

Copies  of  the  filing  were  served  upon 
the  Allegheny  Electric  Cooperative,  Inc. 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Resources,  Inc. 

(Docket  No.  ER9S-592-OOOI 

Take  notice  that  on  February  13,  1995, 
Western  Resources,  Inc.  (WRI),  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  252.  WRI 
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states  the  purpose  of  the  change  is  to 
provide  generation  deferral  service  to 
the  City  of  St.  John.  The  change  is 
proposed  to  become  effective  June  1, 
1995. 

Copies  of  the  filing  were  served  upon 
the  City  of  St.  John  and  the  Kansas 
Corporation  Commission. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER95-593-OO01 

Take  notice  that  on  Februarj'  13,  1995. 
South  Carolina  Electric  &  Gas  Company, 
tendered  for  filing  proposed 
cancellation  of  Rate  Schedule  28  (FPC) 
between  South  Carolina  Electric  &  Gas 
Company  and  Duke  Power  Company. 

Under  the  proposed  cancellation  the 
agreement  which  expired  effective 
January  31,  1995  will  be  canceled. 

Copies  of  this  filing  were  served  upon 
Duke  Power  Company. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Washington  Water  Power 
Company 

(Docket  No.  ER95-594-OO01 

Take  notice  that  on  February  13,  1995, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  C.F.R.  §  35.13,  a  new 
signed  Service  Agreement  under 
Electric  Tariff  No.  4. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Kentucky  Utilities  Company 

[Docket  No.  ER95-595-OOOI 

Take  notice  that  on  February  13, 1995, 
Kentucky  Utilities  Company  filed  a 
Letter  of  Agreement  providing  for  power 
sales  between  itself  and  Wabash  Valley 
Power  Association,  Inc. 

Comment  dofe:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-596-O0OI 

Take  notice  that  on  February  13. 1995. 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  an 
acceptance,  pursuant  to  18  C.F.R. 
§35.12.  an  Interchange  Agreement 
(Agreement)  between  SDG&E  and 
Engelhard  Power  Marketing,  Inc. 
(ENGL). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  17th  of  April,  1995  or  at  the 
earliest  possible  date. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  ENGL. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Pennsylvania  Electric  Company 

(Docket  No.  ER95-597-OO0| 

Take  notice  that  on  February  13,  1995, 
GPU  Service  Corporation  (GPUSC),  on 
behalf  of  Pennsylvania  Electric 
Company  (Penelec),  filed  an  Hourly 
Energy  Transmission  Service  Agreement 
between  GPUSC  and  New  York  State 
Electric  &  Gas  Company  (Agreement). 

Under  the  Agreement,  Penelec  will 
provide  Hourly  Energy  Transmission 
Service  consisting  of  non-firm 
transmission  service  for  an  amount  of 
electric  energy  not  to  exceed  200 
megawatt  hours  per  hour  over  its 
transmission  facilities  between  the 
Homer  City  Generating  Station  located 
in  Center  Township,  Indiana  County. 
Pennsylvania  and  Baltimore  Gas  and 
Electric  Company's  use  entitlement  in 
the  Keystone  substation.  GPUSC,  a 
service  company  subsidiary  of  General 
Public  Utilities  Corporation  and  an 
affiliate  of  Penelec,  will  serve  as  agent 
for  the  Penelec  with  respect  to  the 
administration  of  the  Agreement. 

GPUSC  requests  a  waiver  of  the 
Commi.ssion's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  14,  1995. 

GPUSC  has  served  copies  of  the  filing 
on  the  Pennsylvania  Public  Utility 
Commission  and  New  York  State 
Electric  &  Gas  Company. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Allegheny  Power  Service 
Corporation  on  Behalf  of  West  Penn 
Power  Company 

[Docket  No.  ER95-598-OO0I 

Take  notice  that  on  February  14,  1995. 
Allegheny  Power  Service  Corporation 
on  behalf  of  West  Penn  Power  Coriipany 
submitted  Supplement  No.  3  to  the 
above-referenced  docket  to  add  a  new 
delivery  point  for  borderline  service 
with  Pennsylvania  Power  &  Light 
Company. 

A  copy  of  the  filing  has  'been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 

Comment  date:  March  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER95-599-OOOI 

Take  notice  that  on  February  14, 1995, 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana),  tendered 
for  filing  Amendments  to  Coordination 
Rates  in  Interconnection  Agreements  to 
Reflect  the  Costs  of  Emissions 
Allowances  for  the  following  FERC  Rate 
Schedules:  No.  21,  Agreement  with 
Public  Service  Indiana,  Inc.  (CINERGY): 
No.  24,  Agreement  with  Louisville  Gas 
and  Electric  Company  (LG&E):  No.  25, 
Agreement  with  Indianapolis  Power  and 
Light  Co.,  Inc.;  No.  27,  Agreement  with 
Public  Service  Company  of  Indiana,  Inc. 
(CINERGY)  and  Hoosief  Energy  Rural 
Electric  Cooperative,  Inc.  (Hoosier);  No. 
33,  Agreement  with  Big  Rivers  Electric 
Corporation  (Big  Rivers);  No.  44, 
Agreement  with  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc.  (Hoosier);  No. 
1,  Agreement  with  Ohio  Valley  Electric 
Corporation  (OVEC),  and  pending  FERC 
Cause  No.  ER95-283-000,  with  Wabash 
Valley  Power  Association  (WVPA).  A 
copy  of  the  filing  has  been  sent  to  each 
of  the  above  companies. 

The  proposed  Amendment  in  each 
Rate  Schedule  is  being  made  by  an 
abbreviated  filing  under  FPA  §  205  and 
pursuant  to  the  Commission's  Interim 
Rate  issued  in  Docket  No.  PL95-1-000. 
Regarding  Ratemaking  Treatment  of  the 
Cost  of  Emissions  Allowances  in 
Coordination  Rates  and  provides  for 
cost  recovery  of  SO2  emissions 
allowances  in  energy  sales.  These 
aipendments  are  limited  to  coordination 
sales  tariffs  contained  in  the 
Agreements. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  1,  1995,  and 
Southern  Indiana  agrees  to  the  refund 
conditions  for  allowance  related  charges 
assessed  between  January  1,  1995,  and 
the  date  the  Commission  issues  an  order 
accepting  the  filing. 

Comment  date:  March  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Selkirk  Cogen  Partners,  L.P. 

[Docket  No.  QF89-274-0121 

On  February  17,  1995,  Selkirk  Cogen 
Partners,  L.P.  (Applicant),  of  Creble 
Road,  County  Route  55.  Selkirk,  New 
York  12158,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicant,  the  topping- 
cycle  cogeneration  facility  is  located  in 


Selkirk,  New  York.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility  in  JMC 
Selkirk.  Inc.,  48  FERC  «D  62.228  (1989) 
and  recertified  the  facility  in  Selkirk 
Cogen  Partners,  LP.,  51  FERC  «  51,264 
(1990)  and  59  FERC  11  62,254  (1992). 
Notices  of  self-recertification  were  filed 
on  June  18,  1990.  October  16,  1992. 
March  10, 1993,  June  16,  1993,  May  2, 
1994,  and  August  25, 1994.  The 
Commission  most  recently  recertified 
the  facility  in  Selkirk  Cogen  Partners, 
LP..  70  FERC  1  62,084  (1995).  The 
instant  request  for  recertification  is  due 
to  a  change  in  ownership  of  the  facility. 

Comment  date:  April  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 
[FR  Doc.  95-5395  Filed  3-3-95;  8:45  ami 

BILLING  CODE  6717-01-P 

[Docket  No.  PR95-5-O00] 

Cranberry  Pipeline  Corporation;  Notice 
of  Petition  for  Rate  Approval 

February  28.  1995. 

Take  notice  that  on  February  24,  1995, 
Cranberry  Pipeline  Corporation 
(Cranberry),  filed  pursuant  to 
§284.123'(b)(2)  of  the  Commission's 
Regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  maximum  rate  of 
50.8839  per  MMBtu  for  transportation 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  on  its  West  Virginia 
system.  Cranberry  also  requests 
Commission  approval  of  a  maximum 
Hub  Rate  of  S0.0645  per  MMBtu  for 
transportation  on  its  West  Virginia 


system  between  certain  interstate 
pipelines. 

Cranberry  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  intrastate  pipeline  systems  in 
the  States  of  West  Virginia  and 
Pennsylvania.  Cranberry  proposes  an 
effective  date  of  February  24,  1995. 

Pursuant  to  §  284.123('b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  ser\ice.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  15.  1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-5327  Filed  3-3-95;  8.45  ami 

BILUNG  CODE  67t7-01-M 


[Docket  No.  CP92-1 82-009] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

Februar>'28. 1995. 

Take  notice  that  on  February  13.  1995, 
Florida  Gas  Transmission  Company 
(FGT).  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

First  Revised  Sheet  No.  8.\.01 
Substitute  First  Revised  Sheet  No.  55 
Substitute  First  Revised  Sheet  No.  102B. 
Substitute  First  Revised  Sheet  No.  113 
Substitute  Second  Revised  Sheet  No.  168 
Substitute  First  Revised  Sheet  No.  171 
Substitute  Second  Revised  Sheet  No.  172 
Substitute  Second  Revised  Sheet  No.  173 
Substitute  Second  Revised  Sheet  No.  176 

Bv  orders  issued  January  13.  1993. 
April  21,  1993,  September  15,  1993  and 
February  2, 1994.  the  Commission 
approved  the  Stipulation  and 
Agreement  filed  August  25, 1992 
(Settlement)  in  Docket  Nos.  CP92-183, 
et  al.  and  authorized  FGT  to  construct 
and  operate  a  major  expansion  of  its 
system  (Pha.se  III  Expansion).  These 
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orders  aLso  authorized  FGT  to  provide 
firm  transportation  rate  schedule,  FTS- 
2.  The  initial  orders  in  the  Phase  III 
prot:eedings  were  issued  prior  to  final 
resolution  of  the  issues  in  FGT's 
restructuring  proceeding  in  Docket  No. 
RS92-16-000.  Ordering  Paragraph  H  of 
the  January  15  order  provided  that 
■'(p)roposed  Rate  Schedule  FTS-2  must 
comply  with  any  general  modifications 
made  by  the  commission"  in  FGT's 
restructuring  proceeding.  Ordering 
Paragraph  C  of  the  September  15  order 
required  that  "Florida  Gas  shall  submit 
for  filing,  not  less  than  thirty  days  and 
not  more  than  60  days  prior  to  the 
proposed  effective  date  or 
commencement  of  operations 
authorized  herein,  revised  tariff  sheets 
in  accordance  with  the  Commission's 
Januarj'  15  and  April  21  orders  and  this 
order."  On  October  28, 1994,  FGT  filed 
revised  tariff  sheets  to  implement  the 
new  FTS-2  transportation  service  in 
compliance  with  the  settlement  and  the 
above-referenced  orders  (October  28 
Filing). 

On  January  31,  1994,  the  Commi.ssion 
issued  its  Order  Accepting  Tariff  Sheets, 
Subject  to  Conditions,  Accepting  and 
Suspending  Other  Tariff  Sheets.  Subject 
to  Conditions,  and  Rejecting  Tariff 
Sheets  (January  31  order).  The  January 
31  order  addressed  FGT's  October  28 
filing,  as  well  as  FGT's  general  Section 
4  rates  case  filed  on  December  30,  1994 
(Section  4  filing).  The  January  31  order 
accepted,  subject  to  conditions,  those 
portions  of  the  October  28  filing  which 
the  Commission  determined  to  be 
directly  related  to  the  implementation  of 
FGT's  Phase  III  service  to  be  effective 
March  1,  1995,  or  upon  the  in-service 
date  of  the  Phase  III  Expansion, 
whichever  was  later.  The  remaining 
portions  of  the  October  28  filing  were 
rejected  without  prejudice  to  their 
inclusion  in  the  Section  4  filing  and  a 
merits  determination  in  the  review  of 
that  filing.  FGT  states  that  the  instant 
filing  is  submitted  to  comply  with  the 
January  31  order  as  it  relates  to  the 
October  28  filing.  FGT  states  that 
compliance  with  that  portion  of  the 
January  31  order  addressing  the  Section 
4  filing  will  be  filed  under  separate 
cover  letter. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  March  7,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  D(x:.  95-5328  Filed  3-3-95;  8:45  am] 

BILLING  CODE  (TU-OI-M 

[Docket  No.  RP95-173-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  28, 1995. 

Take  notice  that  on  February  23. 1995. 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  April  1, 1995: 

.Second  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  20 
Fifth  Revised  Sheet  No.  21 
Fifth  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  No.  23 
Fifth  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  402 
Second  Revised  Sheet  No.  403 
Third  Revised  Sheet  No.  502 
First  Revised  Sheet  No.  600 
First  Revised  Sheet  No.  801 
First  Revised  Sheet  No.  803 
First  Revised  Sheet  No.  806 
Third  Revised  Sheet  No.  1104 
First  Revised  Sheet  No.  1300 
Second  Revised  Sheet  No.  1305 
First  Revised  Sheet  No,  1400 
First  Revised  Sheet  No.  1403 
First  Revised  Sheet  No.  1404 
Original  Sheet  No.  1404A 
Second  Revised  Sheet  No.  1409 
First  Revised  Sheet  No.  1411 
First  Revised  Sheet  No.  1412 
Second  Revised  Sheet  No.  1501 
Second  Revised  Sheet  No.  1702 
Second  Revised  Sheet  No.  1703 
Second  Revised  Sheet  No.  1708 
First  Revised  Sheet  No.  1710 
Second  Revised  Sheet  No.  1801 
Second  Revised  Sheet  No.  1802 
Second  Revised  Sheet  No.  1803 
Second  Revised  Sheet  No.  1804 
First  Revised  Sheet  No.  1900 
First  Revised  Sheet  No.  1901 
First  Revised  Sheet  No.  1905 
Third  Revised  Sheet  No.  2700 
Third  Revised  Sheet  No.  2701 
Third  Revised  Sheet  No.  2702 
Third  Revised  Sheet  No.  2703 
Third  Revised  Sheet  No.  2704    • 
Third  Revised  Sheet  No.  2705 
Third  Revised  Sheet  No.  2706 
Second  Revised  Sheet  No.  2800 
First  Revised  Sheet  No.  2801 
Original  Sheet  No.  2802 
First  Revised  Sheet  No.  3606 
First  Revised  Sheet  No.  3703 
First  Revised  Sheet  No.  4102 
First  Revised  Sheet  No.  4202 


First  Revised  Sheet  No.  4302 
Second  Revised  Sheet  No.  4401 
First  Revised  Sheet  No.  4402 
First  Revised  Sheet  No.  4600 
First  Revised  Sheet  No.  4702 
Second  Revised  Sheet  No.  4900 
Second  Revised  Sheet  No.  5000 
Second  Revised  Sheet  .No.  5200 

KGPC  states  that  as  a  re.sult  of  one 
year  of  experience  under  Order  No.  636 
and  subsequent  Commission  orders 
modifying  certain  requirements  and 
responsibilities  of  interstate  natural  gas 
pipelines,  KGPC  is  revising  its  Tariff  to 
clarify  current  practices,  and  to  institute 
modifications  to  improve  the 
administration  of  its  system  in  the  new 
operational  environment.  Specifically, 
KGPC  submits  the  above  referenced 
tariff  sheets  to  provide  for  fuel 
discounts,  to  amend  the  Firm  Storage 
Service  (FSS)  and  Interruptible  Storage 
Service  (ISS)  rate  schedules  to  modify 
the  treatment  of  gas  remaining  in  storage 
at  the  expiration  of  the  contract  and  to 
clarify  excess  withdrawal  capability,  to 
update  certain  provisions  to  conform  to 
current  practices  regarding  sales  service, 
nominations,  imbalance  resolution, 
supplemental  points,  recording  of 
telephone  conversations,  and 
Predetermined  Allocation  Agreements. 
Additionally,  KGPC  submits  other 
sheets  to  update  its  tariff  pursuant  to 
Commission  Order  No.  563  et  seq.  and 
Order  No.  636  et  seq.,  and  to  correct 
miscellaneous  errors  and  cross 
references,  as  explained  in  the 
application  which  is  on  file  with  the 
Commission. 

KGPC  also  states  that  the  revised  tariff 
sheets  are  being  served  upon  all  its 
customers?  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  7,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  .sene  to  make 
Protestants  parties  lo4he  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-5324  Filed  3-3-95;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 72-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

February  28,  1995. 

Take  notice  that  on  February  23.  1995. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Second  Revised 
Sheet  No.  246,  with  a  proposed  effective 
date  of  March  25, 1995. 

Natural  states  that  the  purpose  of  the 
filing  is  to  modify  the  first-of-the-month 
deadline  of  its  Tariff  to  permit 
nominations  up  until  11:59  p.m.  of  the 
fourth  business  day  preceding  the  first 
day  of  the  month. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  above  tariff 
sheet  to  become  effective  March  25. 
1995. 

Natural  states  that  a  copy  of  the  filing 
was  mailed  to  Natural's  jurisdictional 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE..  385.211 
or  315.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  7, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  rnotion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insf>ection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5325  Filed  3-3-95:  8:45  ami 
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[Docket  No.  RP95-171-000] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  28.  1995. 

Take  notice  that  on  Februarj'  23. 1995, 
Stingray  Pipeline  Company  (Stringray). 
tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1.  First  Revised  Sheet  No.  119.  with 
a  proposed  effective  date  of  March  25. 
1995. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  modify  the  first-of-tho-montb 
deadline  of  its  Tariff  to  permit 
nominations  up  until  11:59  p.m.  of  the 


second  business  day  preceding  the  first 
day  of  the  month. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  above  tariff 
sheet  to  become  effective  March  25. 
1995. 

Stingray  states  that  a  copy  of  the  filing 
was  mailed  to  Stingray's  jurisdictional 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E..  385.211 
or  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  7, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in.spection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  95-5326  Filed  3-3-95:  8:45  am] 
BHJJNO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5164-8] 

Economic  Incentive  and  Regulatory 
Innovation  Subcommittee  of  ttie  Clean 
Air  Act  Advisory  Committee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  notice  is  hereby  given  that  the 
Environmental  Protection  Agency  is 
convening  a  series  of  open  meetings  of 
the  Economic  Incentive  and  Regulatory 
Innovation  Subcommittee  of  the  Clean 
Air  Act  Advisory  Committee.  These 
meetings  will  concern  the  development 
of  generic  language  for  a  rule  on  open 
marker  emissions  trading.  The  meetings 
are  open  to  the  public.  Seating  is 
available  on  a  first-come,  first-served 
basis. 

DATES:  The  Subcommittee  will  meet  on 
the  following  dates  and  times  at  the 
following  locations: 
March  16.  1995.  9  a.m.  to  5  p.m.  EST. 

Location  A 
March  30.  1995.  9  a.m.  to  1  p.m.  EST, 

Location  B 


April  13, 1995,  9  a.m.  to  5  p.m.  EST, 

Location  A 
April  25, 1995,  9  a.m.  to  1  p.m.  EST. 

Location  B 
ADDRESSES:  Location  A  is  the  Channel 
Inn  (the  State  Room).  650  Water  Street. 
S.W.,  Washington,  D.C.  20024  (202- 
554-2400).  Location  B  is  Conference 
Room  #3  North,  Washington 
Information  Center.  EPA  Headquarters, 
401  M  Street,  S.W..  Washington.  D.C. 
20460  (202-260-2046). 
FOR  FURTHER  INFORMATION:  Carey 
Fitzmaurice,  U.S.  EPA-OAR,  (202)  260- 
7433,  or  Scott  Mathias.  US  EPA- 
OAQPS.  (919)  541-5310. 
SUPPLEMENTARY  INFORMATION:  Ai.'f;nda 
and  other  materials  for  these  meeting 
will  be  mailed  to  Committee  members 
prior  to  the  meetings,  and  are  available 
to  others  upon  request. 

Dated:  Februarv'  28, 1995. 
Richard  Wilson. 

Acting  Assistant  Administrator  for  Air  and 

Padiation. 

IFR  Doc.  95-5404  Filed  3-3-95;  8:45  ami 

BILLING  CODE  6560-50-P 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  a  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per 
5  C.F.R.  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mar\'  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-432-3829) 
OMB  Desk  Officer— Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Aflairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208,  Washington, 
DC.  20503  (202-395-7340) 
Final  approval  under  OMB  delegated 
authority  of  the  extension,  with 
revision,  of  the  following  report(s): 

1.  Report  title:  Annual  Report  of  Bank 
Holding  Companies. 
Agency  form  number:  FR  Y-6. 
OMB  Docket  number  7100-0124. 
Frequency:  Annual. 
Reporters:  Bank  Holding  Companies. 
Annual  reporting  hours:  21 ,972. 
Estimated  average  hours  per  response: 
Range  from  1.3  to  101  hours  per 
response. 
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Number  of  respondents:  5.493. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  |12  U.S.C. 
1844(b)  and  (c)l  and  12  CFR  225.5  of 
Regulation  Y.  Confidential  treatment  is 
not  routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information  can 
be  requested,  in  whole  or  part,  in 
accordance  with  the  instructions  to  the 
form. 

Abstract:  The  FR  Y-6  is  an  annual 
report  filed  by  the  top-tier  bank  holding 
companies.  Foreign  banking 
organizations  as  defined  by  section 
211.23(b)  of  Regulation  K  are  not 
required  to  file  this  form.  The  FR  Y-6 
consists  of  consolidated  and  parent 
company  financial  statements  in  the 
company's  own  format. 

The  FR  Y-6  report  is  the  Federal 
Reserve's  principal  source  of  internally 
generated  and  independently  audited 
financial  data  on  individual  bank 
holding  companies  and  their  banking 
and  nonbanking  subsidiaries.  The  report 
enables  the  Federal  Reserve  to  monitor 
bank  holding  company  operations  and 
to  ensure  that  the  operations  are 
conducted  in  a  safe  and  sound  manner 
and  in  compliance  with  the  provisions 
of  the  Bank  Holding  Company  Act  and 
Regulation  Y. 

The  Federal  Reserve  approved  the 
following  revisions  to  the  FR  Y-6: 

(1)  Eliminate  the  requirement  to 
submit  consolidated  and  parent 
company  financial  statements. 

(2)  Revise  the  requirement  for  audited 
financial  statements  to  include  only 
holding  companies  with  assets  of  S500 
million  or  more. 

(3)  Eliminate  the  requirement  to 
submit  nonbank  subsidiary  financial 
statements.  This  information  is 
currently  proposed  to  be  incorporated 
into  an  expanded  standardized  FR  Y-11 
report  (Financial  Statement  of  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies). 

(4)  Eliminate  the  requirement  to 
submit  certified  copies  of  amendments 
to  organizational  documents. 

(5)  Eliminate  the  collection  of 
information  on  insider  loans. 

(6)  Eliminate  the  confirmation  of 
changes  in  investments  and  activities. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Fcbruarj'  28. 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  95-5368  Filed  3-3-95:  8;45AM| 
Billing  Code  621(H)1-F 
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Agency  Forms  Under  Review 
Background: 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  0MB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part 
1320).  A  copy  of  the  proposed 
information  collection(s)  and  supporting 
documents  is  available  from  the  agency 
clearance  officer  listed  in  the  notice. 
Any  comments  on  the  proposal  should 
be  sent  to  the  agency  clearance  officer 
and  to  the  0MB  desk  officer  listed  in  the 
notice. 

DATES:  Comments  are  welcome  and 
should  be  submitted  on  or  before  March 
20,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829);  for  the  hearing 
impaired  only,  telecommunications 
device  for  the  deaf  (TTD)  (202-452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
OM'B  Desk  Officer— Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-7340) 
Request  for  OMB  approval  to  revise 
the  following  report: 

1.  Report  title:  Consolidated  Reports 
of  Condition  and  Income  (Call  Report). 
Agency  form  number:  FFIEC  031-034. 
OMB  thcket  number:  7100-0036. 
Frequency:  Quarterly. 
Reporters:  State  member  banks. 
Annual  reporting  hours:  169,592. 
Estimated  average  hours  per  response: 
43.0. 

Number  of  respondents:  986. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  (12  U.S.C.  324) 
and  is  given  partial  confidential 
treatment. 

SUMMARY:  The  proposed  revisions  to  the 
Call  Report  that  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  are  mandated  by  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC). 

On  a  quarterly  basis,  state  member 
banks  are  required  to  file  detailed 
schedules  of  assets,  liabilities,  and 
capital  in  the  form  of  a  condition  report 


and  summary  statement;  detailed 
schedule  of  operating  income  and 
expense,  sources  and  disposition  of 
income,  and  changes  in  equity  in  the 
form  of  an  income  statement;  and  a 
variety  of  supporting  schedules.  Data 
are  used  for  supervisory  and  monetary 
policy  purposes.  The  proposed  changes, 
affect  several  existing  Call  Report 
schedules.  Unless  otherwise  indicated, 
the  proposed  changes  would  apply  to  all 
four  sets  of  reporting  forms  (FFIEC  031, 
FFIEC  032,  FFIEC  033,  and  FFIEC  034; 
the  proposed  changes  are  as  follows: 
DELETIONS  AND  REDUCTIONS  IN  DETAIL 

The  level  of  detail  with  which 
restructured  loans  and  leases  that  are  in 
compliance  with  modified  terms  are 
reported  in  the  memoranda  section  of 
Schedule  RC-C,  "Loans  and  Lease 
Financing  Receivables,"  would  be 
reduced.  For  all  banks,  the  current 
separate  items  for  the  various  non-real- 
estate  loan  categories  will  be  combined 
into  a  single  item  for  "All  other  loans 
and  all  lease  financing  receivables."  In 
addition,  banks  with  foreign  offices  or 
with  $300  million  or  more  in  total  assets 
that  file  the  FFIEC  031  and  032  report 
forms  also  will  report  a  single  total  for 
their  restructured  commercial  loans  to 
and  their  restructured  leases  of  non-U.S. 
addressees. 

CALL  REPORT  ITEMS  IN  THE  SEVEN 
FOLLOWING  AREAS  VI/OULD  BE  DELETED: 

(1)  Schedule  RC-R,  item  3,  "Total 
qualifying  capital  allowable  under  the 
risk-based  capital  guidelines." 

(2)  The  quarterly  average  of 
"Obligations  (other  than  securities  and 
leases)  of  states  and  political 
subdivisions  in  the  U.S."  in  Schedule 
RC-K,  item  6.a(6)  on  the  FFIEC  031.  item 
6.f  on  the  FFIEC  032,  and  Memorandum 
item  1  on  the  FFIEC  033.  This  average 
has  not  been  collected  from  banks  with 
less  than  $100  million  in  assets  that  file 
the  FFIEC  034  report  form. 

(3)  The  four  components  of 
mandatory  convertible  debt,  net  of 
dedicated  stock,  in  Schedule  RC-M, 
items  7.a  through  7.d  on  the  FFIEC  031 
and  032,  items  6.a  through  6.d  on  the 
FFIEC  033,  and  items  8. a  through  8.d  on 
the  FFIEC  034.  The  item  for  the  total 
amount  of  mandatory  convertible  debt, 
net  of  dedicated  stock,  would  be 
retained. 

(4)  The  year-to-date  reconcilement  of 
the  allocated  transfer  risk  reserve  in 
Schedule  RI-B,  Part  II.  This 
reconcilement  has  been  collected  only 
from  banks  with  foreign  offices  or  with 
total  assets  of  $300  million  or  more  that 
file  the  FFIEC  031  or  032  report  forms. 

(5)  The  quarterly  reconcilement  of  the 
agricultural  loan  loss  deferral  account  in 
Schedule  RC-M,  items  10. a  through 
lO.e.  This  reconcilement  has  been 


collected  only  from  banks  with  total 
assets  of  less  than  $100  million  that  file 
the  FFIEC  034  report. 

(6)  Recoveries  of  "Special-Category 
Loans"  in  Schedule  RI-B,  Part  1. 
Memorandum  item  1  on  the  FFIEC  031 
and  032,  Memorandum  item  3  on  the 
FFIEC  033,  and  Memorandum  item  2  on 
the  FFIEC  034.  This  item  has  been 
collected  from  national  banks  only. 

(7)  The  yes-no  question  on  "Personnel 
changes  among  the  three  senior  officers 
of  the  bank  during  the  quarter"  in 
Schedule  RC-M.  item  6  on  the  FFIEC 
034.  This  item  has  been  completed  only 
by  banks  with  total  assets  of  less  than 
$100  million  that  file  theJFIEC  034 
report  form. 

NEW  ITEMS 

Call  Report  items  in  the  eight 
following  areas  would  be  added: 

(1)  Notional  Amounts/Par  Values 
At  present,  all  banks  report  notional 

ampunt/par  value  data  for  interest  rate, 
foreign  exchange  rate,  and  other 
commodity  and  equity  contracts  in 
items  11  through  13  of  Schedule  RC-L. 
"Off-Balance  Sheet  Items."  The  existing 
items  will  be  expanded  to  separate 
exchange-traded  contracts  from  over- 
the-counter  contracts  and  to  separate 
equity  derivative  contracts  from 
commodity  and  other  contracts.  (Spot 
foreign  exchange  contracts  would  also 
be  reported  separately.)  In  addition,  for 
each  of  the  four  types  of  underlying  risk 
exposures  (i.e.,  interest  rate,  foreign 
exchange,  equity,  and  commodity,  and 
other),  the  total  notional  amount/par 
value  of  contracts  held  for  trading  and 
held  for  purposes  other  than  trading 
will  be  reported  separately,  with  the 
latter  further  divided  between  contracts 
that  are  marked  to  market  for  Call 
Report  purposes  and  those  that  are  not. 

(2)  Gross  Fair  Values 

For  banks  with  foreign  offices  or  with 
$100  million  or  more  in  total  assets  that 
file  the  FFIEC  031,  032,  or  033  reporting 
forms,  Schedule  RC-L  will  also  be 
expanded  to  include  gross  fair  value 
data  for  derivatives.  (This  information 
will  not  be  collected  from  small  banks 
that  file  the  FFIEC  034  report  forms.) 
For  each  of  the  four  types  of  underlying 
risk  exposures,  the  gross  positive  and 
gross  negative  fair  values  will  be 
reported  separately  for 

(i)  Contracts  held  for  trading 
purposes, 

(ii)  Contracts  held  for  purposes  other 
than  trading  that  are  marked  to  market, 
and 

(iii)  Contracts  held  for  purposes  other 
than  trading  that  are  not  marked  to 
market.  When  reporting  gross  fair 
values'  no  netting  of  contracts  would  be 
permitted. 

(3)  Income-Related  Information 


Additional  memorandum  items  to 
Schedule  RI.  "Income  Statement"  will 
be  reported  by  banks  with  foreign 
offices  or  with  $100  million  or  more  in 
total  assets  that  file  the  FFIEC  031.  032. 
or  033  reporting  forms.  First,  banks  will 
provide  a  breakdown  of  trading  revenue 
that  has  been  included  in  the  body  of 
the  Schedule  Rl  income  statement.  For 
each  of  the  four  types  of  underlying  risk 
exposures,  banks  will  report  the 
combined  revenue  from  trading  cash 
and  derivative  instruments.  Second,  for 
derivatives  held  for  purposes  other  than 
trading,  banks  will  report  the  effect  that 
these  contracts  had  on  the  bank's 
income  as  reported  in  Schedule  Rl. 
There  will  be  separate  disclosure  of 

(i)  The  net  increase  (decrease)  to 
interest  income, 

(ii)  The  net  increase  (decrease)  to 
interest  expense,  and 

(iii)  The  efltct  on  noninterest  income 
and  expense  of  these  off-balance-sheet 
derivative  contracts. 

(4)  Risk-Based  Capital  Reporting 
Changes 

For  those  banks  that  complete 
Schedule  RC-R  in  its  entirety,  the 
schedule's  memorandum  section  will  be 
revised  to  provide  for  the  collection  of 
remaining  maturity  data  for  long-dated 
contracts  and  for  four  additional  types 
of  derivative  contracts:  gold  contracts, 
other  precious  metals  contracts,  other 
commodity  contracts,  and  equity 
contracts.  The  two  replacement  cost 
items  currently  collected  for  interest 
rate  and  foreign  exchange  rate  contracts 
will  be  deleted  and  replaced  with  a 
single  new  item  for  a  bank's  current 
credit  exposure  across  all  derivative 
contracts  and  counterparties,  taking  into 
account  legally  enforceable,  bilateral 
netting  agreements  that  are  recognized 
for  risk-based  capital. 

(5)  Investments  in  "High-Risk 
Mortgage  Securities  "  and  Structured 
Notes  " 

Four  memorandum  items  would  be 
added  to  Schedule  RC-B.  "Securities." 
in  which  banks  will  separately  report 
the  amortized  cost  and  fair  value  of  any 
"high-risk  mortgage  securities"  and  of 
any  "structured  notes"  that  are  held  in 
either  the  held-to-maturity  or  available- 
for-sale  portfolios. 

(6)  Sales  of  Proprietary  Mutual  Funds 
and  Annuities 

Currently  banks  are  required  to  report 
separately  the  dollar  amount  of  sales 
during  the  quarter  for  money  market 
funds,  equity  securities  funds,  debt 
securities  funds,  other  mutual  fluids, 
and  annuities  in  Schedule  RC-M. 
"Memoranda."  The  five  existing  mutual 
fund  and  annuity  items  combine  sales  of 
proprietary,  private  label,  and  third 
party  products.  The  banking  agencies 


would  add  one  item  to  Schedule  RC-M 
in  which  banks  will  report  separately 
the  total  sales  during  the  quarter  of 
proprietary  mutual  funds  and  annuities. 

(7)  Reporting  of  Reciprocal  Demand 
Balances  for  Insurance  Assessment 
Purposes 

Tne  banking  agencies  would  add 
three  items  to  Schedule  RC-O.  "Other 
Data  for  Deposit  Insurance 
Assessments,"  in  order  to  identify  the 
amount  of  the  these  adjustments  to  a 
bank's  reported  demand  deposits  that 
are  needed  for  deposit  insurance 
assessment  purposes: 

(i)  Amount  by  which  demand 
deposits  would  be  reduced  if  reciprocal 
demand  balances  between  the  reporting 
bank  and  savings  associations  were 
reported  on  a  net  basis  rather  than  a 
gross  basis  in  Schedule  RC-E, 

(ii)  Amount  by  which  demand 
deposits  would  be  increased  if 
reciprocal  demand  balances  between  the 
reporting  bank  and  U.S.  branches  and 
agencies  of  foreign  banks  were  reported 
on  a  gross  basis  rather  than  a  net  basis 
in  Schedule  RC-E.  and 

(iii)  Amount  by  which  demand 
deposits  would  be  reduced  if  cash  items 
in  process  of  collection  were  included 
in  the  calculation  of  net  reciprocal 
demand  balances  between  the  reporting 
bank  and  U.S.  banks  and  savings 
associations  in  Schedule  RC-E. 

(8)  Disclosure  of  the  Acquisition  Date 
When  Push  Down  Accounting  Has  Been 
Applied 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  bank  in  its  separate  financial 
statements  (including  its  Call  Report)  as 
a  result  of  a  substantive  change  in 
control.  The  banking  agencies  would 
add  an  item  to  the  Memoranda  section 
of  Schedule  RI,  "Income  Statement,"  to 
reveal  the  date  when  any  such 
transactions  have  taken  place. 
INSTRUCTIONAL  CHANGES 

The  Call  Report  instructions  will  be 
updated  in  certain  places  to  incorporate 
references  to  FASB  Statement  No.  114, 
"Accounting  by  Creditors  for 
Impairment  of  a  Loan."  Statement  No. 
114  defines  impairment  and  sets  forth 
measurement  methods  for  estimating 
the  portion  of  the  total  allowance  for 
loan  and  lease  losses  attributable  to 
impaired  loans.  The  banking  agencies 
also  propose  instructional  changes 
relating  to  the  reporting  of  mortgage- 
backed  securities  in  the  body  of 
Schedule  RC-B,  "Securities."  so  that 
item  4  of  Schedule  RC-B  will  include  all 
mortgage-backed  securities.  In  addition, 
the  Call  Report  instructions  will  be 
clarified  in  response  to  questions  about 
the  reporting  of  lines  of  credit  extended 
to  bank  insiders,  participations  in  pools 
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of  residential  mortgages,  refundable 
loan  commitment  fees,  and  stock 
subscription  payments. 

The  effective  date  for  these  proposed 
changes,  if  approved,  would  be  the 
March  31, 1995,  report  date. 

Bo.ird  of  Governors  of  the  Federal  Reserve 
System.  February  28,  1995. 
William  VV.  Wiles. 
Srcwtary  of  the  Board. 
IFR  Dot.  95-5359  Filed  3-3-95;  8:45AM| 
Billing  Cod*  6210-01-F 

Agency  Forms  Under  Review 
Background: 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44  U.S.C.  Chapter 
3.5)  and  under  0MB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  Part  1320).  A  copy  of  the 
proposed  information  collection(s)  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  0MB  desk  officer 
listed  in  the  notice. 
DATES:  Comments  are  welcome  and 
should  be  submitted  on  or  before  March 
20,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829);  for  the  hearing 
impaired  only,  telecommunications 
device  for  the  deaf  (TTD)  (202-452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
OMB  Desk  Officer— Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington. 
D.C.  20503  (202-395-7340) 
Request  for  OMB  approval  to  revise 
the  following  report; 

7.  Report  title:  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks. 
Agency  form  number:  FFIEC  002. 
OMB  backet  number:  7100-0032. 
Frequency:  Quarterly. 
Reporters:  U.S.  branches  and  agencies  of 
foreign  banks. 

Annual  reporting  hours:  49,350. 
Estimated  average  hours  per  response: 
22.15. 
Number  of  respondents:  557. 


Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
3105(b)(2)),  1817(a)(1)  and  (3),  and 
3102(b)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(8). 
SUMMARY:  The  proposed  revisions  to  the 
FFIEC  002  that  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  are  mandated  by  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC). 

On  a  quarterly  basis,  all  U.S.  branches 
and  agencies  of  foreign  banks  (U.S. 
branches)  are  required  to  file  detailed 
schedules  of  assets  and  liabilities  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedules.  This  balance 
sheet  information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  policy 
purposes.  The  report  is  collected  and 
processed  by  the  Federal  Reser\'e  on 
behalf  of  all  three  federal  bank 
regulatory  agencies.  The  proposed 
changes  affect  several  existing 
schedules. 

The  following  revisions  are  proposed 
for  implementation  as  of  March  31, 
1995. 

(1)  On  Schedule  RAL.  "Assets  and 
Liabilities,"  item  l.c  for  "Other  bonds, 
notes,  debentures,  and  corporate  stock 
(including  U.S.  state  and  local 
securities)  would  be  divided  into 
"Securities  of  freign  governmental 
units"  and  "All  other." 

(2)  On  Schedule  RAL,  "Assets  and 
Liabilities",  a  new  item  would  be  added 
for  "Trading  Liabilities"  to  disclose 
further  information  on  trading  activities 
(open  short  positions  and  revaluation 
losses  on  derivatives). 

(3)  On  Schedule  RAL,  "Memoranda," 
five  items  would  be  added  in  which 
branches  and  agencies  would  separately 
report  the  amortized  cost  and  fair  value 
of  any  "high-risk  mortgage  securities" 
and  of  any  "structured  notes"  that  are 
held  in  either  the  held-to-maturity  or 
available-for-sale  portfolios,  and  total 
sales  of  mutual  funds  and  annuities. 

(4)  On  Schedule  M,  "Due  from/Due  to 
Related  Institutions  in  the  U.S.  and  in 
Foreign  Countries,"  a  memorandum 
item  would  be  added  for  revaluation 
gains  and  revaluation  losses  from  the 
marking-to-market  of  off-balance-sheet 
derivatives  contracts  with  related 
parties  that  are  held  for  trading 
purposes. 

(5)  The  banking  agencies  would  add 
three  items  to  Schedule  O,  "Other  Data 
for  Deposit  Insurance  Assessments,"  in 
order  to  identify  the  amount  of  the  these 
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adjustments  to  reported  demand 
deposits  of  a  branch  or  agency  for 
deposit  insurance  assessment  purposes: 

(i)  Amount  by  which  demand 
deposits  would  be  reduced  if  reciprocal 
demand  balances  between  the  reporting 
branch  or  agency  and  savings 
associations  were  reported  on  a  net 
basis  rather  than  a  gross  basis  in 
Schedule  E. 

(ii)  Amount  by  which  demand 
deposits  would  be  increased  if 
reciprocal  demand  balances  between  the 
reporting  branch  or  agency  and  U.S. 
banks  were  reported  on  a  gross  basis 
rather  than  a  net  basis  in  Schedule  E, 
and 

(iii)  Amount  by  which  demand 
deposits  would  be  reduced  if  cash  items 
in  process  of  collection  were  included 
in  the  calculation  of  net  reciprocal 
demand  balances  between  the  reporting 
branch  or  agency  and  U.S.  banks  savings 
associations  in  Schedule  E. 

The  following  revisions  are  proposed 
for  implementation  as  of  June  30,  1995. 

(1)  Notional  Amounts/Par  Values 

At  present,  all  branches  and  agencies 
report  notional  amount/par  value  data 
for  interest  rate,  foreign  exchange  rate, 
and  other  commodity  and  equity 
contracts  in  items  2.3,4,  and  9  of 
Schedule  L,  "Commitments  and 
Contingencies,"  for  transactions  with 
non-related  depository  institutions,  and 
in  items  2,3.4,  and  9  of  Schedule  M,  Part 
V,  "Commitments  and  Contingencies," 
for  transactions  with  related  depository 
institutions.  The  existing  items  would 
be  expanded  to  separate  exchange- 
traded  contracts  from  over-the-counter 
contracts  and  to  separate  equity 
derivative  contracts  from  commodity 
and  other  contracts.  (Spot  foreign 
exchange  contracts  would  also  be 
reported  separately.)  In  addition,  for 
each  of  the  four  types  of  underlying  risk 
exposures  (i.e.,  interest  rate,  foreign 
exchange,  equity,  and  commodity  and 
other),  the  total  notional  amount/par 
value  of  contracts  held  for  trading  and 
held  for  purposes  other  than  trading 
will  be  reported  separately,  with  the 
latter  further  divided  between  contracts 
that  are  marked  to  market  for  FFIEC  002 
reporting  purposes  and  those  that  are 
not. 

(2)  Gross  Fair  Values  of  Derivative 
Contracts 

For  branches  and  agencies  with  $100 
million  or  more  in  total  assets  that  file 
the  FFIEC  002  reporting  forms. 
Schedule  L  and  Schedule  M.  Part  V, 
would  also  be  expanded  to  include 
gross  fair  value  data  for  derivatives.  For 
each  of  the  four  types  of  underlying  risk 
exposures,  the  gross  positive  and  gross 
negative  fair  values  will  be  reported 
separately  for 
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(i)  Contracts  held  for  trading 
purposes. 

(ii)  Contracts  held  for  purposes  other 
than  trading  that  are  marked  to  market, 
and 

(iii)  Contracts  held  for  purposes  other 
than  trading  that  are  not  marked  to 
market.  When  reporting  gross  fair 
values,  no  netting  of  contracts  would  be 
permitted. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28, 1995. 
William  VV,  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  95-5369  Filed  3-3-95:  8:45.\M| 
Billing  Code  6210-01-F 


Bank  of  Colorado  Holding  Company,  et 
a!.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
.specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  bo  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
30,  1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

i.  Bank  of  Colorado  Holding 
Company,  Vail.  Colorado;  to  merge  with 
Snow  Bankcorp,  Inc.,  Dillon,  Colorado, 
and  thereby  indirectly  acquire  Snow 
Bank,  N.A..  Dillon.  Colorado. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vce  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 


J.  FirstBank  Group,  Inc.,  Los  Fresnos. 
Texas;  to  merge  with  Raymondville 
State  Bancshares,  Inc..  Raymondville. 
Texas,  and  thereby  indirectly  acquire 
First  Valley  Bank,  Raymondville,  Texas. 

In  connection  with  this  application 
FirstBank  Group,  Inc.,  Los  Fresnos. 
Texas;  also  has  applied  to  acquire  100 
percent  of  the  voting  shares  of  First 
Valley  Delaware  Financial  Corporation. 
Dover,  Delaware,  and  First  Valley  Bank. 
Raymondville.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-5363  Filed  3-3-95;  8:45  am] 

BILLING  CODE  621(M)1-F 


Executive  Auto  Lease,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Ccrrpanies;  and  Acquisition 
of  Nonbankiiig  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  HoKiing  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  conip.nnv  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
223.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)18))and  §225. 21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  li.sted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  e.xpected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  20, 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Executive  Auto  Lease,  Inc., 
Andover.  Massachusetts;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fidelity 
Bank  and  Trust  Company,  Salem,  New 
Hampshire,  a  de  novo  bank,  whf.'<^'; 
name  will  be  changed  to  South,  i.-.  New 
Hampshire  Bank  &  Trust  Company. 
Salem.  New  Hampshire. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage 
directly  in  leasing  real  or  personal 
property,  pursuant  to  §  225.25(h)(5)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  28.  1993. 
Jennifer  J.  ]ohn.son. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-5361  Filed  3-3-95:  8:45  am] 

BILLING  CCCE  6210-C1-F 


Side!!  Bancorp,  Inc.;  Notice  of 
Application'to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consum.mation  of  the 
proposal  can  "reasonably  be  expected  to 
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produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  20. 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Sidell  Bancorp,  Inc.,  Sidell,  Illinois; 
to  engage  de  novo  in  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-5362  Filed  3-3-95;  8:45  am) 
BILUNC  COOE  6310-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families  and  the  Public  Health  Service 

[Program  Announcement  No.  OCS  95-12] 

Family  Violence  Prevention  and 
Sen/ices  Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families;  Centers  for  Disease  Control 
and  Prevention,  Public  Health  Service; 
and  the  Substance  Abuse  and  Mental 
Health  Services  Administration,  Public 
Health  Service;  in  the  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  the  availability  of 
financial  assistance  and  request  for 
applications  to  establish  a  National 
Domestic  Violence  Hotline. 

SUMMARY:  The  Office  of  Community 
Services,  Administration  for  Children 
and  Families,  in  cooperation  with  the 
Centers  for  Disease  Control  and 
Prevention  and  Substance  Abuse  and 
Mental  Health  Services  Administration, 


announces  the  availability  of  funds  in 
fiscal  year  1995  for  the  award  of  one 
cooperative  agreement  on  a  competitive 
basis  to  operate  a  national,  toll-free 
telephone  hotline  to  provide 
information  and  assistance  to  victims  of 
domestic  violence.  This  announcement 
contains  all  of  the  application  materials 
needed  to  apply  for  this  cooperative 
agreement. 

The  purpose  of  the  national  domestic 
violence  hotline  is  to  provide 
information  and  referral  services, 
counseling,  and  assistance  to  victims  of 
domestic  violence,  their  children  and 
other  family  members,  and  others 
affected  by  such  violence  and  to  enable 
them  to  find  safety  and  protection  in 
crisis  situations.  The  successful 
applicant  will  be  required  to  provide 
telephonic  assistance  on  a  24  hour-per- 
day,  seven  day-a-week  basis  throughout 
the  continental  United  States,  and  in 
Alaska,  Hawaii,  the  Commonwealth  of 
Puerto  Rico,  and  the  Virgin  Islands. 
DATES:  The  closing  date  for  submission 
of  applications  is  June  5, 1995. 
ADDRESSES:  Applications  may  be  mailed 
to  the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families/Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
6th  Floor,  (OCS  95-12)  Washington,  DC. 
20447. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 

Administration  tor  Children  and 
Families,  Division  of  Discretionary 
Grants,  901  D  Street,  SW.,  6th  Floor 
(OCS  95-12),  OFM/DDG,  Washington, 
DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Riley,  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Division  of  State 
Assistance,  370  L'Enfant  Promenade, 
S.W.,  Washington,  DC.  20447. 
Telephone  (202)  401-5529. 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts.  Part  I  provides  information  on  the 
legislative  authority  applicable  to  this 
announcement  and  background 
information  on  the  proposed  national 
domestic  violence  hotline.  Part  II 
describes  the  minimum  requirements 
for  the  design  of  the  hotline  that  the 
applicant  must  address  in  its 
application.  Part  III  describes  the 
evaluation  criteria.  Part  IV  provides 
information  and  instructions  for  the 
development  and  submission  of  an 
application. 

The  forms  to  be  used  for  submitting 
an  application  follow  Part  IV.  Please 


copy  and  use  these  forms  in  submitting 
an  application  under  this 
announcement.  No  additional 
application  materials  are  available  or 
needed  to  submit  an  application. 
Applicants  should  note  that  the 
cooperative  agreement  to  be  awarded 
under  this  program  announcement  is 
subject  to  the  availability  of  funds. 

Part  I:  General  Information 

A.  Legislative  Authority 

Title  III  of  the  Child  Abuse 
Amendments  of  1984,  (Pub.  L.  98-457, 
42  U.S.C.  10401.  et  seq.)  is  entitled  the 
Family  Violence  Prevention  and 
Services  Act  (the  Act).  The  Act  was  first 
implemented  in  FY  1986.  was 
reauthorized  and  amended  in  1992  by 
Pub.  L.  102-295,  and  was  reauthorized 
and  amended  for  fiscal  years  1996 
through  2000  by  Pub.  L.  103-322,  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Crime  Bill), 
signed  into  law  on  September  13, 1994. 

One  part  of  the  Crime  Bill,  the 
Violence  Against  Women  Act,  added 
section  316  to  the  Family  Violence 
Prevention  and  Services  Act  to 
authorize  a  grant  award  for  up  to  five 
years  to  provide  for  the  operation  of  a 
national,  toll-free  telephone  hotline  to 
provide  information  and  assistance  to 
victims  of  domestic  violence. 

B.  Conceptual  Framework  and  Scope  of 
Services 

The  prevalence  of  family  violence  is 
widespread  and  its  effective  prevention 
and  treatment  requires  coordination  and 
collaboration  among  a  broad  range  of 
legal,  justice  system,  health,  and  social 
service  providers,  and  advocates  at  the 
Federal,  State  and  local  levels. 

To  serve  the  wide  range  of  expected 
calls  effectively,  the  hotline  must  have 
expertise  about  domestic  violence  and 
services  to  victims  of  domestic  violence. 
The  staff  also  must  understand  the 
importance  of  using  appropriate 
linkages  with  State  and  local  resources 
to  serve  callers  to  the  hotline.  The 
benefits  of  a  highly  visible  national 
hotline  to  victims  and  others  will  be 
directly  related  to  the  productive 
working  relationships  and  coordinated 
provision  of  services  between  and 
among  the  hotline  and  State  and  local 
hotlines  and  other  services  and 
resources. 

Calls  to  the  hotline  may  range  from 
the  urgent  and  life-threatening  to  calls 
for  general  reference  information.  The 
target  population  to  be  served  by  the 
hotline  is  specified  in  the  statute  as 
"victims  of  domestic  violence."  The 
hotline  should  be  prepared  to  respond 
to  the  broad  range  of  violence  that 
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occurs  in  the  context  of  family  and 
intimate  relationships,  domestic 
violence,  spouse  abuse,  partner  abuse, 
battering  of  women,  sexual  assault,  date 
rape,  and  acquaintance  rape.  The 
hotline  also  will  serve  those  less 
directly  affected  by  such  abuse,  e.g.. 
relatives,  children  of  victims  and  other 
family  members,  friends,  neighbors, 
perpetrators  and  batterers,  other 
concerned  individuals,  and  the  general 
public. 

In  terms  of  the  scope  of  the  services 
provided  by  the  hotline,  the  statute 
requires  the  provision  of  "information 
and  assistance"  and  "counseling  and 
referral  services."  Therefore,  the 
applicants'  proposed  design  and  plan 
for  operating  the  hotline  and  responding 
to  callers  is  important.  However,  the 
hotline  is  not  expected  to  provide 
extended  or  long-term  counseling  or 
therapy  services.  The  fuller  discussion 
of  a  problem  and  consideration  of 
options  is  done  most  appropriately  at 
the  local  level,  given  the  variation  in 
laws  and  services  available  among  the 
States  and  localities. 

Finally,  because  domestic  violence 
often  contributes  to  isolation. 
■  helplessness,  loss  of  self-esteem,  and 
dependence,  a  self-help  and 
empowerment  model  of  ser\  ices  is 
needed.  Such  a  model: 

•  Protects  and  assures  safety  for  all 
victims  and  other  family  members; 

•  Builds  on  the  strengths  and 
resources  of  individuals  and  families; 

•  Offers  options  and  support  for 
independent  decision-making  based  on 
specific  individual  and  family  needs 
and  circumstances;  and 

•  Assists  individuals  and  families  to 
obtain  protection  and  needed  services 
that  are  respectful  of  cultural  and 
community  characteristics. 

Finally,  we  recognize  that  there  is  an 
inter-relation.ship  between  alcohol,  drug 
abuse,  and  mental  health  (ADM) 
problems  and  domestic  violence. 
Alcohol  abu.se  has  been  demonstrated  to 
contribute  to  violent  behavior. 
Mof-eover,  the  abuse  of  alcohol  coupled 
with  other  drugs  is  even  more  likely  to 
be  associated  with  severe  battering 
incidents  than  is  alcohol  by  itself. 
Victims  of  and  or  witnesses  to  domestic 
violence  also  may  experience 
psychological  consequences  or  turn  to 
substance  to  ameliorate  their  pain.  In 
addition  to  physical  trauma  resulting 
from  acts  of  physical  abuse,  battered 
women  suffer  from  a  number  of  mental 
health  consequences,  including  higher 
levels  of  depression,  drug  and  alcohol 
abuse,  suicide  attempts,  and  low  self- 
esteem.  Many  of  the  mental  health 
consequences  of  spousal  violence  result 
from  chronic  intimidation  and  fear, 


which  are  often  as  significant  as  the 
actual,  acts  of  physical  aggression. 
Witnessing  spousal  violence  contributes 
to  the  cycle  of  violence  outside  the 
home.  "There  is  an  increased  likelihood 
of  child  abuse  in  homes  where  there  has 
already  been  spouse  abuse. 

C.  Eligible  Applicants 

Any  private  nonprofit  agency, 
organization,  institution.  Tribal 
organization,  or  combination  thereof,  is 
eligible  to  apply  for  these  funds.  Any 
nonprofit  organization  submitting  an 
application  must  submit  proof  of  its 
nonprofit  staius  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  Code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

D.  Availability  of  Funds 

As  authorized  by  section  316  of  the 
Act,  the  Office  of  Community  Ser\'ices 
will  award  one  cooperative  agreement 
in  FY  1995  of  a  maximum  of  SI  million 
for  the  implementation  of  the  toll-free 
rational  domestic  violence  hotline.  The 
source  of  these  funds  will  be  the  Crime 
Bill  Trust  Fund. 

Non-competitive  continuation  grant 
awards  for  each  of  years  two  through 
five  (FYs  1996-1999)  will  be  a 
maximum  of  S850.000.  subject  to  the 
availability  of  funds.  This  total 
represents  5400,000  from  the  Crime  Bill 
Trust  Fund  for  the  operation  of  the 
hotline  and  5450,000  to  be  used  to  carry 
out  additional  statutory  and 
programmatic  activities  on  behalf  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  and  the 
Office  of  Community  Services  (OCSj. 

Because  the  national  hotline  is 
viewed  as  a  viable  mechanism  to 
achieve  a  number  of  specific  aims,  in 
each  of  years  two  through  five  CDC 
plans  to  provide  5250,000  under  section 
393  of  the  Public  Health  Services  Act  to 
provide  additional  support  for  State  and 
local  domestic  violence  hotlines  in 
response  to  the  demand  generated  by 
the  national  public  awareness 
campaign;  SAMHSA  plans  to  provide 
$100,000  under  appropriate  FY  1996 
statutory  authorities  to  enhance  the 
hotline  database  to  include  ADM 
resources,  support  the  training  of 


hotline  staff  to  assure  that  they  are 
knowledgeable  about  ADM  involvement 
in  incidents  of  domestic  violence  and 
can  make  appropriate  referrals  to  ADM 
services,  and,  to  the  extent  possible, 
collect  such  information  from  callers; 
and  OCS  plans  to  provide  5100,000 
under  section  305  of  the  Family 
Violence  Prevention  and  Services  A*^*  to 
support  additional  compilation  and 
reporting  of  information  based  on  calls 
to  the  hotline.  These  supplemental 
activities  are  described  in  greater  detail 
as  grantee  requirements  in  Part  II  of  this 
announcement. 

Section  316  of  the  Act  also  states  that 
funds  appropriated  and  awarded  from 
the  Crime  Trust  Fund  will  rema-'n 
available  until  expended,  i.e.,  the  51 
million  in  FY  1995  and  5400,000  in  FYs 
1996-1999.  This  provides  additional 
flexibility  to  the  grantee  in  the  timing 
and  use  of  these  funds.  The  funds  for 
additional  purposes  in  FYs  1996-1999 
(5450,000  in  each  of  years  two  through 
five)  must  be  expended  by  the  end  of 
the  fiscal  year  following  receipt  of  the 
funds. 

E.  Duration  of  Project 

The  Office  of  Community  Services,  in 
cooperation  with  CDC  and  SAMHSA, 
will  award  one  grant,  as  a  cooperative 
agreement,  for  up  to  five  years  (60- 
month  project  period).  The  initial  grant 
award,  tc  be  made  on  a  competitive 
basis,  will  cover  a  12-month  budget 
period.  Application  for  continuation 
funding  beyond  the  initial  12-month 
budget  period,  but  within  the  60-month 
project  period,  will  be  considered  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  approval  of  the 
Secretary,  the  availability  of  funds,  the 
satisfactory  performance  of  the  grantee, 
and  the  determination  that  the 
continued  funding  and  support  of  the 
project  would  be  in  the  best  interest  of 
the  govern.Tient. 

F.  Cooperative  Agreement 

The  Offi'je  of  Community  Ser\ices 
intends  to  support  the  national  toll-free 
hctline  through  a  cooperative 
agreement.  A  cooperative  agreement  is 
Federal  financial  aid  in  which 
substantial  Federal  involvement  is 
anticipated.  The  responsibilities  of  the 
Administration  for  Children  and 
Families  and  of  the  successful  applicant 
will  be  identified  and  incorporated  into 
the  cooperative  agreement  during  pre- 
award  negotiations.  It  is  anticipated  that 
ACF  responsibilities  will  not  change  the 
project  requirements  found  in  Part  II  of 
this  announcement. 

The  grantee  will  outline  a  plan  of 
interaction  with  OCS  for 
implementation  under  a  cooperative 
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agreement  including,  as  appropriate, 
activities  involving  Federal  staff.  The 
plan  under  the  cooperative  agreement 
will  describe  the  general  and  specific 
responsibilities  of  the  grantee  and  the 
grantor  as  well  as  foreseeable  joint 
responsibilities.  A  schedule  of  tasks  will 
be  developed  and  agreed  upon  in 
addition  to  any  special  conditions 
relating  to  the  implementation  of  the 
hotline. 

G.  Grantee  Share  of  the  Project 

The  grantee  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $1,000,000  in  Federal  funds 
for  the  first  year  budget  period  must 
include  a  match  of  at  least  $333,333  (25 
percent  of  total  project  cost).  If  approved 
for  funding,  the  grantee  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources,  and  failure  to  provide 
the  required  amounts  will  result  in  a 
disallowance  of  unmatched  Federal 
funds. 

Fart  II:  Project  Requirements 

Requirements  for  Project 
Implementation 

The  following  requirements  must  be 
met  by  the  grantee  and  addressed  in  the 
application: 

1.  All  funds  received  by  the  grantee 
pursuant  to  Section  316  of  the  Act  must 
be  used  to  establish  and  operate  a 
national  toll-free,  telephone  hotline  to 
provide  information  and  assistance  to 
victims  of  domestic  violence. 

2.  In  establishing  the  hotline,  the 
private,  nonprofit  entity  shall — 

•  Contract  with  a  carrier  for  the  use 
of  a  toll-free  telephone  line; 

•  Employ,  train,  and  supervise 
personnel  to  answer  incoming  calls  and 
provide  counseling  and  referral  services 
on  a  24-hour-a-day  basis; 

•  Assemble  and  maintain  a  current 
database  of  information  relating  to 
services  for  victims  of  domestic  violence 
to  which  callers  may  be  referred 
throughout  the  United  States,  including 
information  on  the  availability  of 
shelters  that  serve  battered  women  and 
their  children;  and 

•  Publicize  the  hotline  to  potential 
users  throughout  the  united  States. 

3.  To  be  approved  by  the  Secretary, 
the  application  must  include  a  complete 
description  of  the  applicant's  plan  for 
the  operation  of  a  national  domestic 


violence  hotline,  including  description 
of— 

•  The  training  program  for  hotline 
personnel; 

•  The  hiring  criteria  for  hotline 
personnel; 

•  The  methods  for  the  creation, 
maintenance,  and  updating  of  a  resource 
database; 

•  A  plan  for  publicizing  the 
availability  of  the  hotline; 

•  A  plan  for  providing  service  to  non- 
English  speaking  callers,  including 
hotline  personnel  who  speak  Spanish; 
and 

•  A  plan  for  facilitating  access  to  the 
hotline  by  persons  with  hearing 
impairments. 

4.  The  applicant  must  demonstrate 
that  it  has: 

•  Nationally  recognized  expertise  in 
the  area  of  domestic  violence  and  a 
record  of  high  quality  service  to  victims 
of  domestic  violence,  including  a 
demonstration  of  support  from  advocacy 
groups,  such  as  domestic  violence  State 
coalitions  or  recognized  national 
domestic  violence  groups;  and 

•  A  commitment  to  diversity,  and  to 
the  provision  of  services  to  ethnic, 
racial,  and  non-English  speaking 
minorities,  in  addition  to  older 
individuals  and  individuals  with 
disabilities. 

5.  The  applicant  must  demonstrate 
knowledge  of  the  field,  including  the 
range  of  services  and  the  resources 
available  for  domestic  violence  victims, 
their  children  and  family  members, 
perpetrators  and  batterers,  and  other 
concerned  individuals,  including 
services  and  resources  relating  to 
substance  and  mental  health  problems; 
State  and  Indian  tribal  domestic 
violence  laws,  including  the  availability 
of  legal  protection;  and  the  barriers 
affecting  access  to  such  ser\'ices, 
resources  and  protection. 

6.  The  applicant  must  demonstrate 
experience  in  providing  high-quality 
crisis  intervention,  information  and 
referral,  and  counseling  services  and 
support  to  battered  women,  their 
children,  other  domestic  violence 
victims,  their  family  and  ft-iends, 
batterers,  and  the  general  public. 

7.  The  applicant  must  demonstrate  an 
understanding  of  the  relationship  of 
alcohol,  drug  abuse,  and  mental  health 
(ADM)  problems  to  incidents  of 
domestic  violence  and  the  ability  to 
make  appropriate  referrals  to  callers. 

8.  The  applicant  must  demonstrate  an 
understanding  of  the  need  for  a  national 
hotline  for  domestic  violence  victims, 
including  a  description  of  the  function 
and  limitation  of  the  current  network  of 
national  and  State  crisis  hotlines, 


information  lines,  and  State  victims 
referral  services. 

9.  The  applicant  must  provide  a  plan 
and  demonstrated  ability  to  build, 
maintain,  and  keep  current  a 
comprehensive  database  of  resource 
information,  including  the  full  range  of 
services  a(^ilable  in  local  communities, 
the  types  of  legal  protection  and 
services  available  in  different  States  and 
localities,  and  the  capability  to  access 
information. 

10.  The  applicant  must  provide  a 
detailed  description  of: 

•  The  telecommunications  and 
computer  technology  that  will  be 
employed  to  establish  and  support  the 
hotline,  including  all  management 
functions,  referral  functions,  resource 
database  management  functions, 
monitoring  functions,  and  overall 
project  administration  and  quality 
control,  including  periodic  reporting  to 
HHS; 

•  The  design  and  operation  of  the 
telephone  system  that  will  be  used  to 
provide  the  service;  its  capacity  and  its 
limitations,  including  information  such 
as  the  capacity  to  facilitate  the  number 
of  incoming  calls,  call  conferencing, 
automatic  call  referral  to  local 
providers,  and  service  integration  with 
computers. 

•  The  methods  that  will  be  used  to 
ensure  that  the  national  hotline  is  a 
confidential  crisis  intervention  and  the 
specific  provisions  that  will  be  in  place 
to  safeguard  the  confidentiality  of 
callers  and  ensure  the  proper  handling 
of  confidential  or  sensitive  information; 

•  The  personnel  recruitment,  hiring, 
and  training  program  (i.e.,  a  description 
of  an  initial  and  ongoing  training  plan 
for  staff  and  volunteers  should  be 
included  in  this  section)  that  will 
ensure  the  delivery  of  quality  crisis 
intervention,  information  and  referral, 
assistance,  and  counseling  services  to 
diverse  populations; 

•  The  specific  emergency  response 
and  crisis  protocol  to  be  used,  the 
ability  to  conference  call  (or  "patch")  a 
caller  to  a  local  domestic  violence,  legal 
services,  or  mental  health  or  substance 
abuse  program  when  appropriate,  and 
the  plans  for  minimizing  such  problems 
as  crank/obscene  calls  and  busy  signals; 
and 

•  The  methods  the  applicant  will  use 
to  provide  for  the  development, 
maintenance,  and  updating  of  a 
comprehensive  resource  database 
(distributed  to  the  maximum  extent 
appropriate);  the  technical  capacity  to 
link  with  other  State  and  local  databases 
in  order  to  maintain  an  extensive  and 
current  resource  locator  or  listing;  the 
ability  to  facilitate  communication 
among  service  providers  to  assist  the 
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provision  of  services;  and  how  the 
information  on  best  practices  gathered 
through  the  inventory  being  conducted 
by  CDC  will  be  used  to  assist  victims. 
11.  The  applicant  must  demonstrate  an 
understanding  of  the  technological 
requirements  of  such  a  proje<:t  and 
include  a  detailed  timeline  to  provide 
the  following  services  nationally: 

•  24-hour/365  days  per  year  access; 

•  Direct  access  to  Englisn  and 
Spanish-speaking  personnel  at  all  times 
and  provision  for  services  to  othur  non- 
English  speaking  callers  and  the  hearing 
impaired; 

•  Personnel  (paid  staff  and 
volunteers)  trained  in  crisis 
intervention,  information  and  referral, 
and  counseling  skills; 

•  Comprehensive  database  of  current 
information; 

•  The  ability  to  connect  callers 
directly  to  local  programs  or  ser\'ices 
when  appropriate; 

•  Emergency  response  proto<:ol  for 
callers  in  immediate  danger;  and 

•  Appropriate  confidentiality 
safeguards;  and  data  collection  and  data 
management  capability  sufficient  to 
support  program  administration, 
reporting,  monitoring,  and  an  ongoing 
quality  assessment  of  the  hotline 
service. 

12.  The  applicant  must  provide  a  plan 
to  coordinate,  work  with,  and  provide 
hotline  ser\ices  and  data  resource  and 
referrals  that  make  maximum  use  of 
existing  domestic  violence  programs 
and  resources,  including,  but  not 
limited  to,  local  and  State-wide 
domestic  violence  hotlines.  State 
Domestic  Violence  Coalitions,  shelter 
programs,  emergency  services,  legal 
services  programs,  national  domestic 
violence  re.source  centers,  other  exi.sting 
national  hotlines,  and  other  national 
organizations;  resources  related  to  child 
abuse  a:ivi  youth  endangerment,  ACJM 
problems,  and  perpetrators  and  batterers 
programs,  the  national  domestic 
violence  media  campaign  coordinated 
by  the  Family  Violence  Prevention 
Fund,  and  the  various  activities  of  the 
Centers  for  Disease  Control  under  its 
campaign  to  prevent  violence  against 
women.  The  applicant  must  provide 
support  to  State  and  local  domestic 
violence  hotlines  in  response  to  the 
demand  generated  by  the  national 
public  awareness  campaign. 

13.  The  applicant  must  provide  a 
description  of  the  quality  assurance 
system  it  will  use  to  assess  regularly  the 
quality  of  the  services  being  provided  by 
the  hotline  and  the  extent  to  which  the 
goals  and  objectives  of  the  service  are 
being  met.  The  quality  assurance  system 
also  must  include  actions  to  address 
identified  problems. 


14.  The  applicant  must  provide  a 
comprehensive  plan  to  publicize  the 
hotline  to  a  wide  national  audience, 
including  efforts  to  ensure  promotion 
through  the  national  media  and  through 
targeted  outreach  to  racially  and 
ethnically  diverse  communities,  older 
individuals,  and  individuals  with 
disabilities. 

15.  The  applicant  must  demonstrate 
the  ability  to  staff,  financially  support, 
and  programmatically  administer  a 
national  project  of  this  scope. 

IB.  The  author(s)  of  the  application 
niu.st  be  clearly  identified  together  with 
a  description  of  his  or  her  current 
relationship  to  the  applicant 
organization  and  any  future  project  role 
he  or  she  may  have  if  the  projetn  is 
fimded. 

17.  The  applicant  must  provide  an 
assurance  that  any  information  collected 
as  a  part  of  this  grant  will  become  the 
property  of  the  Federal  Government. 

18.  The  applicant  must  provide  an 
assurance  that  it  will  work  with  the 
Federal  Project  Officer  to  identify  the 
information  that  will  be  compiled  based 
on  incoming  calls  including 
compilation  of  information  on  both 
maternal  and  child  victims  of  domestic 
violence  and  individual  and  situational 
factors  characterizing  violent  and 
abusive  behavior. 

19.  The  applicant  must  provide  an 
assurance  that  it  will  comply  with  the 
grant  administration  requirements  in  45 
CFR  part  74. 

Part  III:  Evaluation  Criteria 

The  five  criteria  that  follow  will  be 
used  to  review  and  evaluate  how  each 
application  has  addressed  the 
requirements  stated  in  Part  II  and 
should  be  used  in  developing  the 
program  narrative.  The  point  values 
following  each  criterion  heading 
indicate  the  maximum  numerical 
weight  that  each  se<Jion  will  be  given  in 
the  review  process. 

1 .  \Wd  for  the  Project  ( 1 0  Points) 

Provide  a  detailed  discussion  of  the 
need  for  a  national  domestic  violence 
hotline  of  the  scope  being  proposed. 
Provide  a  detailed  analysis  of  the 
available  data  related  to  the  problem 
being  addressed  (both  domestic  violence 
in  general  and  the  specific  lack  of  a 
national  domestic  violence  hotline);  the 
strengths  and  limitations  of  other 
national  and  local  crisis  intervention 
and  victim  services  hotline/referral 
serv  ices  available,  and  the  "state-of-the- 
art"  relative  to  the  problem  being 
addressed  by  the  proposal. 


2.  Goals  and  Objectives  (10  Points) 

Clearly  state  the  project  goals  and 
objectives.  Objectives  should  be  stated 
in  concrete,  measurable  terms  which 
clearly  identify  the  population(s}  to  be 
served,  the  type,  quality,  and  level  of 
service  to  be  provided,  the  timeline  for 
the  establishment  and  defivery  of 
services,  and  other  project  benchmarks. 
The  anticipated  demand  for  hotline 
services  during  the  initial  start-up 
period  and  a  projection  of  the  demand 
on  an  ongoing  basis  should  be 
discussed,  with  supporting 
documentation.  Describe  the  precise 
location  of  the  project. 

3.  Approach  (30  Points) 

Provide  a  sound  workable  plan  of 
action  (approach)  which  details:  how 
the  proposed  work  will  be 
accomplished;  how  each  task  relates  to 
the  project's  goals  and  activities; 
identifies  the  key  staff  member 
responsible  for  the  specific  tasks; 
provides  a  chart  indicating  the  timetable 
for  completing  each  task,  the  phasing  in 
of  the  tasks  over  time,  the  lead  staff 
person,  and  the  time  committed  to  the 
task;  cites  factors  which  might 
accelerate  or  decelerate  the  work; 
justifies  the  approach  selected  over 
other  approaches;  makes  maximum  use 
of  existing  facilities  and  resources  and 
off-the-shelf  technology;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  or  community 
involvement;  and  provides  projeclions 
of  the  accomplishments  to  be  achieved 
and  identifies  the  activities  for  which 
Federal  technical  assistance,  advice,  or 
guidance  as  the  project  is  implemented 
is  anticipated  and  would  be  acceptable. 

4.  Besults  and  Benefits  Expected  120 
Points! 

Identify,  in  specific  terms,  the  resulLs 
and  benefits  to  be  derived  from  the 
projet:t  and  relate  each  result  and 
benefit  to  a  specific  objective.  Indicate 
the  aggregate  number  of  calls  expected 
to  be  received  and  individuals  to  be 
assisted  on  an  annual  basis,  e.g.,  the 
expected  volume  of  calls  in  such  service 
areas  as  crisis  counseling,  immediate 
referrals  to  shelters,  or  the  number  of 
referrals  made  in  response  to  non- 
English  speaking  callers.  Indicate  the 
anticipated  impact  on  and  the 
subsequent  benefit  of  the  national 
hotline  to  victims  of  domestic  violence 
and  on  the  existing  network  of  State  and 
local  shelters  and  services.  Identify'  the 
kinds  of  data  to  be  collected, 
maintained,  and  updated,  and  discuss 
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the  criteria  to  be  used  to  assure  the 
quahty  of  the  services  provided. 

5.  Level  of  Effort  (30  Points) 

Expertise.  Commitment,  and  Support. 
The  extent  to  which  the  appHcant  has 
nationally  recognized  expertise  in  the 
area  of  domestic  violence  and  a  record 
of  high  quality  service  to  victims  of 
domestic  violence,  including  a 
demonstration  of  support  from  advocacy 
groups,  such  as  State  Domestic  Violence 
Coalitions  or  recognized  national 
domestic  violence  groups;  the  extent  of 
the  applicant's  commitment  to  diversity, 
and  to  the  provision  of  service  to  ethnic, 
racial,  and  non-English  speaking 
minorities,  older  individuals,  and 
individuals  with  disabilities. 

Staff  Background  and  Organizational 
Experience.  The  adequacy  of  the  staffing 
pattern  for  the  proposed  project,  how 
the  individual  responsibilities  are 
linked  to  project  tasks,  and  the 
contributions  to  be  made  by  key  staff. 
Each  collaborating  or  cooperative 
organization,  individual  consultant,  or 
other  key  individuals  who  will  work  on 
the  project  should  be  listed  along  with 
a  description  of  the  nature  of  their  effort 
or  contribution. 

Competence  of  Staff.  The  background 
and  experience  of  the  project  director 
and  key  project  staff  and  the  history  and 
accomplishments  of  the  organization; 
the  qualifications  of  the  project  team 
including  any  experience  with  similar' 
projects;  the  variety  of  skills,  relevant 
educational  background,  and  the  ability 
to  effectively  manage  the  project  and  to 
coordinate  activities  with  other 
agencies.  One  or  two  pertinent 
paragraphs  on  each  key  member  are 
preferred  to  vitae/resumes.  However, 
vitae/resumes  may  be  included. . 

Adequacy  of  Resources.  The  adequacy 
of  the  available  resources  and 
organizational  experience  with  regard  to 
the  tasks  of  the  proposed  project.  List 
the  financial,  physical,  and  other 
resources  already  committed  by  other 
public  and  private  agencies  and 
institutions,  if  any.  Explain  how  these 
organizations  will  participate  in  the  day 
to  day  operations  of  the  project.  Letters 
from  these  agencies  and  organizations 
identifying  and  discussing  the  specifics 
of  their  commitment  and  participation 
must  be  included  in  the  application. 

Budget.  Relate  the  proposed  budget  to 
the  level  of  effort  required  to  obtain  the 
project  objectives.  Demonstrate  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results. 

Collaborative  Efforts.  The  additional 
anticipated  private  sector  resources  that 
may  be  available  to  support  or  enhance 
the  overall  program.  Discuss  in  detail 
and  provide  documentation  for  any 


proposed  collaborative  or  coordinated 
efforts  with  other  public  and  private 
agencies  or  organizations.  Identify  these 
agencies  or  organizations  and  explain 
how  their  participation  will  enhance  the 
project.  Letters  from  these  agencies  and 
organizations  must  be  included 
discussing  their  interest  and/or 
commitment  in  supporting  this  project, 
the  stage  of  the  planning  and  decision- 
making, and  the  expected  level  of 
resource  commitment. 

Part  rV:  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  as  part 
of  this  publication  along  with  a 
checklist  for  assembling  an  application 
package.  Please  copy  and  use  these 
forms  in  submitting  an  application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  describing  the  proposed 
project  under  which  the  application  is 
to  be  submitted.  The  project  design 
requirements  are  found  in  Part  II. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372,  (E.O.) 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  E.O..  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  e.xcept 
Alabama.  Alaska.  Colorado, 
Connecticut.  Hawaii,  Idaho,  Kansas, 
Louisiana.  Minnesota.  Montana, 
Nebraska.  Oklahoma.  Oregon. 
Pennsylvania,  South  Dakota.  Virginia, 
Washington.  American  Samoa,  and 
Patau,  have  elected  to  participate  in  the 
E.O.  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  nineteen 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
OCS  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any.  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 


submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  10a.8(a)(2),  a  SPOC  has 
60  days  from  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
differentiate  clearly  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  (OCS-95-12)  370 
L'Enfant  Promenade,  SW.,  6th  Floor. 
Washington.  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
at  the  end  of  this  announcement. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  found  at  the  beginning 
of  this  program  announcement  under 
DATES.  Applications  shall  be  considered 
as  meeting  the  announced  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  (OCS-95-12)  370 
L'Enfant  Promenade,  SW.,  6th  Floor, 
Washington.  DC  20447,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  OCS  in  time  to  be 
considered  during  the  competitive 
review  process. 

Applications  must  be  postmarked  no 
later  than  the  date  to  be  found  at  the 
beginning  of  the  Program 
Announcement  under  DATES.  When 
mailing  application  packages, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Late  applications.  Applications  which 
do  not  meet  the  criteria  under 
"Deadlines"  are  considered  late 
applications.  The  ACF  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  The  ACF 
reserves  the  right  to  extend  the  deadline 


lor  .ill  a|jplir.ants  due  to  nets  of  ChxI. 
•HI  h  ;i^  floods,  hurricanes  or 
liiillujiuikos;  if  there  is  widesprHiid 
liisniption  of  the  mail;  or  if  ACF 
ii<'ttTniiiH!s  a  deadline  extension  to  be  in 
llic  hcst  intt-rest  of  the  Government. 
HnweviT.  ACF  will  not  waive  or  extend 
llip  deadline  for  any  applicant  unless 
I  hi'  doadlin«>  is  waived  or  extended  for 
Jill  applicants. 

'    Inatnictions  for  Preparing  the 
Application  and  Completinfi 
Application  Forms 

The  SF  424,  SF  424A,  Page  2,  and  the 
ii'i)iiired  <;»;rtifirations  have  been 
icpriiiled  for  your  r:onvenient;e  in 
preparing  the  application.  You  should 
njirfidwce  single-sided  <;npies  of  these 
torins  from  the  reprinted  forms  in  the 
iiHiniinrcmfnf,  typing  your  information 
onto  the  I  f)pi»!s.  Please  do  not  use  forms 
ilir«'(:tly  ifoin  the  Federal  Register 
;iiinnuiii  ornent.  as  they  are  printed  on 
hoth  sides  of  the  page. 

In  order  to  assist  applicants  in 
I  ()rret;tly  ronipleting  the  SF  424  and  SF 
424.^,  instructions  for  those  forms  .ire 
included  below 

Wliere  specific  information  is  not 
iiiiuired  under  this  program.  NA  (not 
iipplii  iilile)  has  been  preprinted  on  the 
lorni. 

I'Iruif  I'icparf  Your  Application  in 
.■\Ltordancf  With  The Folloyiin^ 
Instrurtiosis: 

1   .SI- 4 2-1     Page  1,  Application  Cover 
.Sheet 

I 'lea.se  mad  the  following  instructions 
liifore  (;oni})leling  the  application  cover 
sheet.  .\r,  explanation  of  each  item  is 
included.  Complete  only  the  items 
spet  ified. 

'i\)p  ci  Page!  Knter  designation 
•HTL." 

hem  }.'  "Type  of  Submissinn" — 
I'reprinled  on  the  form. 

Hem  2!  "Date  Submitted"  and 
".Applicant  Identifier" — Date 
a{)pli(  jition  is  submitted  to  ACF  and 
applii  ;iii!  s  own  internal  control 
nuniitei.  i!  applicable. 

Itrm  3  "Date  Received  By  State" — 
Slate  use  only  (if  applicable). 

Itrm  4    'Date  Received  by  Federal 
,\}^ency" — Leave  blank. 

Item  5  "Applicant  Information" 
"Legal  Name" — Enter  the  legal  name  of 
ap|)licanl  organization. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity- 
Do  not  use  the  name  of  an  individual  as 
he  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organi/iitional  unit  blank. 


"Address" — Enter  the  complete 
ad<lress  that  the  organization  actually 
uses  to  rerreive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number, 
including  the  area  code,  of  the  person  to 
he  contacted  on  matters  involving  this 
application  " — Enter  the  full  name 
(including  academic  degree,  if 
applicable)  and  telephone  number  of  a 
person  who  can  respond  to  questions 
about  the  application.  This  person 
should  be  accessible  at  the  address 
given  here  and  will  receive  all 
correspondence  regarding  the 
application. 

Itpni  6:  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
tiie  Central  Registry'  System  suffix. 

Item  7:  "Type  of  Applic:ant" — S«;lf- 
explanatory. 

//e;n  8.  "Type  of  Applic:ation" — 
Preprinted  on  the  form. 

Item  9:  "Name  of  Federal  Agenc  y" — 
I'reprinted  on  the  form. 

Item  10:  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
rctjuostud  and  its  title.  The  CFDA 
number  for  this  program  is  93.671. 

Item  li.  "Descriptive  Title  of 
.Applicant's  Project" — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project. 

Item  12:  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impac:t  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as  ' 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 

Item  13:  "Proposed  Project" — Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14:  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  lcK:ated 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  statewide,  a  muhi-Stafe  effort, 
or  nationwide,  enter  "00." 

Items  15:  ""Estimated  Founding 
Levels'" — 

In  completing  15a  through  15f.  the 
dollar  amounts  entered  should  reflect, 
for  a  1 7  month  or  less  project  period,  the 
total  amount  requested.  If  the  proposed 
project  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 


the  first  12  month  budget  period  of  the 
proposed  five  year  project  period. 

Item  15a:  Enter  the  amount  of  Federal 
funds  ntquested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  projecrt 
description. 

Items  15b-e:  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  and  "matching" 
requirements,  sc*  Part  I.  Grantee  Share 
of  the  Proj»H;t. 

Item  15f:  Enter  the  estimated  amount 
of  income,  if  any.  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  under  item 
l.Sg.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement.  If  not 
applicable,  enter  N/A. 

hem  15g:  Enter  the  sum  of  items  15a- 
15e. 

Item  16a:  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Proces.;?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  applicuiticm.  Select  the  appropriate 
SIH3C  from  the  listing  provided  at  the 
end  of  Part  IV.  The  review  of  the 
applic:ation  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  September 
30^  1995. 

Item  16b:  ""Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  bv  the  State  for  review. 

Item  17:  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowancx»s,  loans  and 
t.ixes. 

Item  18:  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and' 
correct.  The  d(K:ument  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded.  " — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
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application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  of^ce,  and  may  be 
requested  from  the  applicant. 

Item  18a-c:  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d:  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e:  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  The  total  project  period  of 
17  months  or  less;  or  (2)  the  first  12 
month  budget  period,  if  the  proposed 
project  period  exceeds  17  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (Q.  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  The  total 
project  period  of  17  months  or  less  or 
(2)  the  first  12  month  budget  period  if 
the  proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multipFe  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Personnel— Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 


consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification:  Identify  the  project 
director,  if  known.  Specify  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries,  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — Line  6c.  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  consultant's  travel  or 
local  transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
is  $5,000  or  more  per  unit.  The  higher 
threshold  for  State  and  local 
governments  became  effective  October 
1, 1988,  through  the  implementation  of 
45  CFR  Part  92,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments." 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f:  Enter  the  total 
costs  of  all  contracts,  including 
procurement  contracts  {except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  contracts 


with  secondary  recipient  organizations     i 
Also  include  any  contracts  with  I 

organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract, and 
major  cost  elements. 

Construction — Line  6g:  Not 
applicable.  New  construction  is  not 
allowable. 

Other — Line  6h:  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified^ as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i:  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j:  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 


Total— Line  6k:  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C^Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
"In-kind  contributions"  are  defined  in 
title  45  of  the  Code  of  Federal 
Regulations,  Part  74.2,  as  "the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party 
in-kind  contributions  may  be  in  the 
form  of  real,  property,  equipment, 
supplies  and  other  expandable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  for  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20:  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessar>', 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F— Other  Budget  Information. 

Direct  Charges — Line  21:  Not 
applicable. 

Indirect  Charges— Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  and  the  title  of  the  project 


as  shown  in  item  11  of  the  SF  424.  The 
summary  description  should  not  exceed 
300  words.  These  300  words  become 
part  of  the  computer  database  on  each 
project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  project  description  in  Part  II. 
The  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Need  for  the  Project 

(b)  Goals  and  Objectives 

(c)  Approach 

(d)  Results  and  Benefits  Expected 

(e)  Level  of  Effort 

The  specific  information  to  be  included 
under  each  of  these  headings  is 
described  in  Part  III,  Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V/'  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Need  for  the  Project"  as  page  number 
one.  Applicants  should  not  submit 
reproductions  of  larger  size  paper, 
reduced  to  meet  the  size  requirement. 
There  is  no  page  limit  on  the  length  of 
the  narrative. 

The  length  of  the  remainder  of  the 
application,  including  the  application 
forms  and  all  attachments,  should  not 
exceed  60  pages.  A  page  is  a  single  side 
of  an  8V2"  X  11"  sheet  of  paper. 
Applicants  are  requested  not  to  send 
pamphlets,  brochures  or  other  printed 
material  along  with  their  application  as 
these  pose  photocopy  difficulties.  These 


materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statempn' 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  rest'an:h 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  iricluded  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  projet:t 
team  and  its  demonstrated  abilitv  to 
produce  a  final  product  that  is  readilv 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances —  Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements:  and 
(2)  Debarment  and  Other 
Responsibilities;  and  (3)  Certification 
Regarding  Environmental  Tobacco 
Smoke.  These  certifications  are  self- 
explanatory.  Copies  of  these  assurances/ 
certifications  are  reprinted  at  the  end  of 
this  announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  the 
Debarment  and  Other  Responsibilities, 
and  the  Environmental  Tobacco  Smoke 
certifications. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  u.se  to 
ensure  that  your  application  package 
has  been  properly  prepared. 

One  original,  signed  and  dated 

application,  plus  two  copies. 
Applications  for  different  priority 
areas  are  packaged  separately; 
.Application  is  from  an 


organization  which  is  eligible  under 
the  eligibility  require.nents  defined 
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in  the  priority  area  description 

(screening  requirement); 
Application  length,  excluding  the 

narrative,  does  not  exceed  60  pages. 

unless  otherwise  specified  in  the 

project  description. 
A  complete  application  consists 

of  the  following  items  in  this  order: 
.Application  for  Federal 


agreement,  if  appropriate: 

.Project  summary  description 


and  listing  of  key  words: 

.Program  Narrative  Statement 


(See  Part  III): 

.Organizational  capability 


Assistance  (SF  424,  REV  4-88): 
_A  completed  SPOC  certification 


statement,  including  an 

organization  chart; 

Any  appendices/attachments; 

A.ssurances — Non-Construction 


with  the  date  of  SPOC  contact 
entered  in  line  16,  page  1  of  the  SF 
424  if  applicable. 

.Budget  Information — Non- 


Programs  (Standard  Form  424B. 
REV  4-88);  and 

.Certification  Regarding 


Construction  Programs  (SF  424A. 
REV  4-88); 

.Budget  justification  for  Section 


B — Budget  Categories: 

Table  of  Contents: 

Letter  from  the  Internal 


Revenue  Ser\'ice  to  prove  non-profit 
status,  if  necessary; 

.Copy  of  the  applicant's 


approved  indirect  cost  rate 


Lobbying. 
E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
corner.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
begirding  with  page  one.  In  order  to 


facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

Applicant  should  include  a  self- 
addressed,  stamped  acknowledgment 
card.  All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application.  If  acknowledgment  of 
receipt  of  your  application  is  not 
received  within  eight  weeks  after  the 
deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5529. 

(Catalog  of  Federal  Domestic  Assistdnco 
Number  93.671.  Family  Violence  I'revenlioii 
and  Services.) 

Dated:  March  1. 199S. 
Donald  Sykes, 
Director.  Office  of  Community  St-nices 
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Attachment    A 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


I      TVPC  Of  SUBMISSION: 

»opiicaiion  Pr»aoplication 

□  Construclion  Q  Conslrucion 

□  Non^Construction  □  Non-Conslruclioo 


CMS  Approval  No.  034a-0043 


2  OATCSUBMITTEO 


1.  DATE  RECEIVED  Bv  STATE 


4   DATE  RECEIVED  BY  FEDERAL  AOENCV 


Applicci  KMnlitWf 


Stal*  ApiHication  KMnltl«t 


f^eoerai  KMnnlier 


S    APPLICANT  INFORMATION 


Legal  Name 


Aoaress  igive  ciV  county,  slaw  ana  up  cotial 


t.   EMPLOYER  lOENTIFtCATION  NUMBER  (EINI: 


t.   TYPE  OF  APPLICATION; 

□  New  □  Conimuaiion         □  rsevision 

If  Revision,  enief  approotiaia  leiiecisl  m  txminl.  Q        Q 

A  Increase  Aoafd  B  Decrease  Aarard  C  increase  Ouraiion 

0  Decrease  Ouraiion     Other  apucily) 


to.   CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  NUMBER: 


Tm.E 


II.  AMAS  AFFECTED  BY  PROJECT  (cilii.  counifi.  Halts,  ale  i 


II.   PROPOSED  PROJECT 


SUrt  Oale 


Endmg  Oeie 


Organiialiorul  Unit 


Uama  and  teleorK3r>e  number  of  The  person  to  De  coniacteC  on  matters  tnvowir^o 
ihis  apfXicaiion  igive  araa  coaai 


1    VtPtOf  itPP\XMfl  {eniar  aoprriDnaia  lailar  in  ooti  \     I 

A  State  H  indeoendeni  Scnooi  Oisi 

B  CounlY  I    Siaie  ConiroileO  insliiuiioo  ol  Migner  Leam-ng 

C  Muocipal  J    Private  University 

0  TownsNo  K    Indian  Tribe 

E  inierstate  L    individual 

F  miermunicitiei  M  Prolit  Organisation 

G  Soaoai  Oisinct  N  Other  iSoecitYi    


f.   NAME  OF  FEDERAL  AOENCY 


II.  DESCRIPTIVE  TITLE  OF  APPLICANT'S  PROJECT 


14    CONGRESSIONAL  DISTRICTS  OF 


a  ApQiicant 


,  b  Proiect 


IS.  ESTIMATED  FUNDINQ 


a    Federal 


b    Aopiicani 


c  Stale 


d  Local 


e  Oiher 


I    Program  incorr>e 


3  TOTAL 


00 


00 


00 


00 


00 


00 


00 


l«.  IS  APPLICATION  SUBJECT  TO  REVIEMir  BY  STATE  EXECUTIVE  ORDER  12J71  PROCESS'' 

a         YES    THIS  PBEAPPLICATION' APPLICATION  WAS  MADE  AVAILABLE  TQ  TME 
STATE  EXECUTIVE  O«0EP  1Z372  PROCESS  FOR  REVIEW  ON 


DATE 


b        NO    □    PROGRAM  IS  NOT  COVERED  BY  E  O    \7ZT7 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17    IS  TME  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
n   Yes        II  'Yes  "  attach  an  enpianation 


D   No 


II    TO  THE  BEST  Of  MY  KNOWLEDGE  AND  BELIEF  ALL  DATA  IN  THIS  APPLICAT10N#REAPPLICAT10N  ARE  TRUE  AND  CORRECT  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORinO  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


a  Typed  Name  ol  Auinorised  Representative 


b  Title 


d  Signature  ol  Auinonsed  Representative 


Previous  Eaiiions  Not  usao« 


c   Telephone  numbe* 


e  Dale  Sigr>eO 


Auttiorized  for  Local  Reproduction 


Standard  Form  424  (REV  4-66) 
Prescribed  by  OMB  Circular  A-iOZ 
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Instnictions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  lctter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  a  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

1 5.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  he  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4184-Ot-M 
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Gcniral  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  fr<»m  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescrilie  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  Iw 
separately  shown  by  function  or  activity  For 
other  prf)grams,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity  .Sections 
A,  B,  (;.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annufll  or  other 
funding  pwiod  increments.  In  the  latter  c^se. 
.Sections  A,  B,  C.  and  D  should  provide  the 
budget  for  the  first  budget  pcritni  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  Ail  applications  should 
contain  a  breakdown  by  the  object  class 
( atcgories  shown  in  Lines  a-k  of  Section  B. 

Setrlinn  A.  Budget  Sumnuiry 
Lines  1-4.  (iilumns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  nnjuiring 
a  functional  or  activity  bnvikdown.  enter  on 
Line  1  under  Clolumn  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  [h]. 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  fiy 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  (;olumn  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  prcjgrams  wher^  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
jirogram  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  oaeach  line  in 
(!olumn{l)). 

For  applications  pertaining  to  multiple 
programs  wh(>ro  one  or  more  programs 
rc^quire  a  breakdown  by  function  or  activity, 
pn'pare  a  separate  sheet  for  each  program 
j-equiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  d<ips  not 
provid(!  adequate  space  for  all  bre.ikdown  ol 
data  required.  However,  when  more  than  one 
she(!t  i>;  U'-'-d.  the  first  page  should  provide 
the  suMiiii.iry  tot.ils  by  programs. 

Lines  1-4.  Columns  (c)  Through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  C^ilumns 
(a)  „iu\  (b),  enter  in  Columns  (o),  (fi.  and  (g) 
the  appropriate  amounts  of  funds  neeiled  to 
support  t.^p  project  for  the  first  hnuiing 
period  (usually  a  year). 

Fur  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
hmding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  whi(,h  will 
remain  unobligated  at  the  end  of  the  grant 
hmding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (0  the  amounts  of  funds 


needed  for  the  upooming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (fl. 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Fedej-al  funds.  In 
Column  (g)  enter  the  new  total  budgi^ed 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorizecl 
budgeted  amounts  plus  or  minus,  .is 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Qjlumn  (g) 
should  not  equal  the  sum  of  amounts  in 
(i)lumns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  u>lumns 
used. 

Section  B.  Budget  (AJtegnries 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  pnigrains. 
ftmctions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  lor  funds  (both  Federal 
and  non-Fedcnil)  by  of)ject  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  tia  to 
f)h  in  each  column. 

Line  «j — Show  the  amount  (jf  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  tor  new 
grants  and  continuation  grants  the  total 
amount  in  column  (,■)),  Line  hk.  should  Ije  the 
same  as  the  total  amount  shown  in  .Section 
A.  Column  (g).  Line  5.  For  supj)lement.il 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Linefik  should  (m  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (0  on  Line  .S. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  lie  generated  form 
this  project.  Do  not  add  or  subtnct  this 
amount  from  the  total  jjrojfHt  ammmt.  Show 
under  the  program  narrativ-  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  1)p 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 


Settion  C.  Non-Federal -nesourcfs 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  )':•■  .-nint.  If 
in-kind  contributions  are  indiidid.  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  thi;  program  titles 
identical  to  Column  (a).  .Section  A.  .^ 
breakdown  by  funi  tion  or  activitv  is  v.i<X 
nfcessarv' 

Ojlumn  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  .igenc  y 
Applicants  which  are  a  State  or  .St.ite 
agencies  should  leave  thi»  column  blank. 

Column  (d)— Enter  the  aniount  tif  (  ash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Colunuis  (b). 
(c).;^nd(d). 


Line  12 — Enter  the  total  for  eai  h  of 
Columns  (bHe)  The  amount  in  (iilun^n  <■•) 
should  lie  t>qtia)  to  tl»e  amount  on  Line  5 
Column  (f).  -Sj'f  lion  A 

Section  D  Foreaiated  (msIi  Seeds 

Line  13— Enter  the  amount  of  fash  i>ir<t)Kii 
by  quartei  from  the  grantor  agency  during  th.> 
first  year 

Line  14— Esiler  the  amount  of  cash  from  .i\' 
other  sources  JMwde<l  by  quarter  during  the 
first  year 

Line  IS  —Enter  ikw:  totals  ol  amounts  i>u 
Lines  13  and  14 

Section  E  Budget  Estimiites  c.j  Federal  Fiiiu.'^ 
\'eedfd  for  Bulance  of  the  Project 

Lines  Ui-  m—nmer  in  Column  («)  the  vim.- 
grant  pi 'igr:iin  titli-s  shown  in  column  (.i 
Section  A  A  breakdown  by  function  o: 
activity  is  not  necessary  For  new 
applications  aiul  i  ontinuation  grant 
applications,  eriU'r  in  the  proper  colu;i>i;s 
amounts  of  Federal  funds  whii  h  will  Ix- 
nwdo<i  to  complete  the  program  <;r  piowri  - 
over  the  succewiing  funding  peiioiis  (u-ually 
in  ye-iirs).  This  section  need  not  l«  completed 
for  revisi(jns  (.luiendments.  changes,  or 
supplements)  to  funds  (or  the  current  ve.i;  <il 
existing  grants. 

If  more  than  four  lines  are  n"eded  to  list 
the  pn)gra:n  t:tlt;s.  submit  additionai 
s<.hedules  as  ne««»ssarv 

Line  20 — tjiter  the  total  lor  fyu  h  o!  die 
(iilunms  (b)-(e)  When  additional  s<  hei!iji««» 
are  prepared  for  this  Section,  annotat<' 
accordmgiv  and  vhow  the  overall  totals  on 
this  line 

Section  F  Otlier  Budget  iulormatmii 
Line  21 — I's*'  this  space  to  explain 
amounts  tor  individual  direct  obje(  t  <  lass 
cost  categories  thot  may  apjxjar  to  be  out  o) 
the  ordinarv  or  to  explain  the  details  as 
required  by  th«!  lederal  grantor  agency 

Line  22 — Enter  the  type  of  indirect  r.ite 
(provisional,  predetermined,  final  or  tixi^l) 
that  will  he  in  efi^t  t  during  the  funding 
period,  the  estim.ited  amount  ol  the  baM-  to 
which  the  .-^ale  js  ap^djcd.  and  the  to},,! 
indirect  expeiiv 

Line  23— I'rovide  any  other  cxplanaf  io;:s  ci 
comments  deen«Hl  necessarv' 

Assurances — Non-Oinslnictiun  Programs 

Note:  f  !crl;iin  (.f  these  assurani  es  in.i\  ::o! 
lie  .ipjjlicable  to  your  project  or  program  If 
you  have  questions,  please  contact  the 
-  awarding  age.'u  v  Further,  certain  Fi'ci"i.i. 
awarding  a.i;i'n(  ies  may  requ;re  applii  ,in!^  ti. 
certii\'  to  additional  assurani  es  If  .sui  h  js  the 
(.ase.  \ou  will  b.'  notified 

.As  the  duly  .luthorizetl  reiirestnta'ivi-  u! 
the  apjilii  lint  J  t  irtity  that  the  ajiplicant 

1  Has  the  leg,i|  authority  to  apply  for 
Federal  a'-sisiance.  and  the  institution^!, 
manageri.il  and  financial  (ap.ibilitv 
(incluiling  funds  sufficient  to  pay  the  Uiiii 
Federal  share  of  project  costs)  to  ensure 
proper  pl.inn;:ig.  iT;an,igeme!it  and 
completion  of  the  project  descriUid  in  thi^ 
app!i(iiti(iu 

2  Will  gi\e  the  awariliiiji  agency  the 
Comptroller  (leiier.il  of  the  I'niteci  .Slates  and 
if  appropriate,  the  State,  through  any 
authorized  repreM'iitative.  access  to  and  th;- 
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right  to  examine  all  records,  books,  papors. 
or  dcxrumenls  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

.'i.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  iipproval  of  the  awarding  agency. 

.■>.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
47BJ)  relating  to  prescribed  standards  for 
merit  systcims  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 
fi.  VVill  comply  with  all  Federal  statutes 
n^lating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U  S.C.  §§  1H81-1H83.  and  1685-168H). 
which  prohibits  discrimination  on  the  basis    . 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  I'.S.C.  §  794), 
which  prohibits  "discrimination  on  the  basis 
of  himdicaps:  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
B107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amtrnded,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Ckimprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  (m 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  523  and  527  of  the  Public  Health  .Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
use.  §  3601  et  seq),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  Ix-ing  made:  and  (j)  the 


requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-€46)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purcha.ses. 

8.  Will  complv  with  the  provisions  of  the 
Hatch  Act  (5  I  I.S.C.  §§  1 501-1 508  and  7324- 
7328}  which  limit  the  political  activities  of 
employees  whose  principal  (employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davi.s-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §  874).  and  the 
Contract  Work  Hours  and  Safetv  Standards 
Act  (40  use.  §§327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  co.st  of  insurable 
construction  and  acquisition  is  Si 0.000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following;  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  a.ssurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §  1451  et  seq):  (f)  conformity  of 
Federal  actions  to  Stale  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 


U.S.C.  §  7401  et  seq):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P  L.  93-523):  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended.  (PL.  93- 
205). 

12.  Will  complv  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scimic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Priiservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  VVill  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended.  7  U.S.C.  2131  et  ,seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  official 

Title 

Applicant  organization 


Attachment    B 


Date  submitted 

BILUNG  CODE  4184-01-M 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


o 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  mamiain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Aa,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentv^de  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  chang<'.(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitiuns  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

"Conviction"  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direa  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  pavToll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontraaors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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(0  Taking  one  of  the  foOowiag  actions,  witliin  30  calendar  days  of  receiviqg  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  cooviaed: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  in^'iHmg  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  la\^ 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).(c),(d).(e)and(0. 

The  grantee  may  ineert  in  ttte  apace  provided  below  the  sMe(s)  for  the  performance  of  work  done  in 
connection  with  the  tpeclfic  gnnx  (use  attachments,  if  needed): 

Place  oTPerfonnancc  (Street  address,  Oly,  County,  SUte,  ZIP  Code) 


Check if  there  are  workplaces  on  file  that  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-WIDE  AND  STATE  AGENCY- WIDE  certifications,  and  for  notification  of  criminal  drug  conviaions. 
For  the  E)epartment  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Departmem  of  Health  and  Human  Services,  Room  S17-D,  200 
IndepcDdcDcc  Avenue.  S.W.,  Washington,  D.C.  20201. 


DCMOF«nn#:    K«««Md  Ma;  1990 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
•vith  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prosppctive  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension. 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Trunsaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Attaclunent  D — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SICOOO  and  not  more  than  S100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee Xif  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31 . 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  S10,(X)0  and  not  more 
than  SlOO.OOO  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

BILUNG  CODE  4184-01-M 
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«ppre<wd  bv  OMI 
01«e-004* 


1.     Type  of  Federal  Action: 

□    »    contract 
b   grant 

c.  cooperative  agreement 
d  loan 

e   loan  guarantee 
f    loan  insurance 


Z     SUIiis  o(  Federal  Action: 

I      I   a.  bid/offer  application 
*— "'   b.  initial  award 
c.  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

O     Prime 


a     Subawardee 

Tier ,  if  known: 


Congressional  District  if  known. 
6.     Federal  Department/Agency: 


8.     federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a    initial  filing 
b   material  change 

For  Material  Change  Oniy- 

year  quarter 

date  of  last  report  


5.     If  Reporting  Entity  in  No  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known 


7.     Federal  Program  Name  Description: 


CFDA  Number,  if  applicable 


Award  Amount  if  knonn: 

i 


10.  a.  Name  and  Address  of  Lobbying  Entity 

lit  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Pertormine  Services  (including  address  if 
different  from  No.  lOaT 
(last  name,  first  name,  tAli: 


(atiich  Coniinualion  Sheellt)  Sf-Ul-A.  if  ntcettw) 


It.  AnMMinl  of  Payment  (checfc  a/f  that  apply): 

$  D  actual        D  planned 


12.  Form  of  Paymenl  (check  all  that  apply): 
O    a.  cash 

D    b  in-kind;  specify:  ruture 

value    


13.  Type  of  Payment  fchecit  all  thai  apply): 

D    a.  retaifter 

a    b.  one-time  fee 

O    c  commission 

d.  contingent  fee 

e.  deferred 

f .  other  specify:  


a 
a 
a 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Date<s)  of  Service,  including  officeHs),  employeeis), 
or  Member^s)  contacted,  for  Payment  Indicated  in  Hem  11: 


toftodi  Contmuatton  SStttjt)  SMU-A  ifntceisarrt 


15.   Continuation  Sheet(s>  SF-LU-A  attached: 


O  Yes 


a  No 


tt  intomution  fvquvftvd  ttvough  ftM  him  n  iutheniad  by  wk  31  U.S.C 
wction  1IS1  Ihn  dockmo*  ot  loMimf  actmun  n  >  mtnnti  npnnrimii'i 
0l  iKt  u^on  v«Mcft  fihiTM  ««  placad  br  th«  iMr  abov*  wH«fi  tbit 
vmuction  wat  mad*  or  •nmnd  into  T>w«  dncioaw**  n  nqwMvd  pufniim  to 
n  U.S.C  1IS2  THft  mhtmauah  «nb  b«  ivpefwd  lo  Itw  Congmw  mmt- 
wmu^  «id  Ml  be  xMaW*  to>  puM«  mnmUfi  Anr  pwion  «be  tak  u 
Mt  ntt  laound  dnctoMM*  ihaMbcMbpci  le  •  cm<I  pwutiy  at  km  Imi  itmn 
tio  OOO  aid  not  mow  rtiMi  1100.000  tat  Mch  audi  ia*m 


SigiMlurer 


Print  Name: 
rule:  


TelephoiieNo,:. 


Dale: 


Federal  Use  Onlr. 


*amtoniod  tor 
SundwdFonn 


AttachBient  E 

Executive  Order  12372— State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn.  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
14th  Floor,  Phoenix.  Arizona  SS012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator.  OfGce  of 
Planning  and  Research.  1400  Tenth  Street, 
Sacramento.  California  95814.  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth.  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (303)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development,  717  14th  Street.  NW..  Suite 
500,  Washington,  DC.  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  AfEairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 

Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-8441 

Geoi^ia 

Mr.  Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  254 
Washington  Street,  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stiatton  Building,  Springfield,  lliinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director.  State 
Budget  Agency,  212  State  House, 
Indianapolis.  Indiana  46204.  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress.  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Coveroor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601.  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Bension.  State  Planning  Office. 
State  House  Station  t38.  Augusta,  Maine 
04333.  TelephMie  (207)  289-3261 


Maryland 

Ms.  Mary  Abrams.  Chief,  Maryland  State 
Qearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809.  Room  430,  Truman  Building, 
Jefterson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
City,  Nevada  89710.  Telephone  (702)  687- 
4065.  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 

questions  to: 

Andrew  J.  Jaskolka,  State  Review  Process, 
Division  of  Community  Resources.  C3vJ  814, 
Room  609,  Trenton.  New  Jersey  08625- 
0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director.  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building.  Santa  Fe.  New  Mexico  87503. 
Telephone  (505)  827-3640.  Fax  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224.  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin..  N.C  State 
Gearingbouse.  1 16  W.  Jones  Street. 
Raleigh.  North  Carolina  27603-8003. 
Telephone  (919!  733-7232 


North  Dakota 

N.D.  Single  Point  of  ConUct  Office  of 
Intergovernmental  Assistance.  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver.  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor.  Columbus.  Ohio  43266-0411. 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning. 
265  Melrose  Street,  Providence.  Rhode 
Island  02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to: 

Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Buigess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office.  500 
Charlotte  Avenue,  309  John  Sevier 
Building.  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams.  Governor's  Office  of 
Budget  and  Planning.  P.O.  Box  12428. 
Austin.  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget.  ATTN:  Carolyn  Wright.  Room 
116  State  Capitol,  Salt  Lake  City.  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director. 
Office  of  Policy  Research  and 
Coordination,  Pavilion  Office  Building,  109 
State  Street,  Montpelier.  Vennont  05602, 
Telephone  (802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
De\'elopment  Division.  West  Virginia 
Development  Office,  Building  #6,  Room 
553.  Charieston,  West  Virginia  25305. 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C  Carey.  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street. 
P.O.  Box  7864,  Madison.  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sherj'l  Je&-ies.  State  Single  Point  of  Contact. 
Herschler  Building.  4th  Floor.  East  Wing. 
Cheyenne.  Wyoming  82002.  Telephone 
(307)  777-7574 
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Guam 

Mr.  Michael  J.  Reidy.  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor.  P.O.  Box  2%0,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/lose  H,  Caro.  Chairman/ 
Director,  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Bo.x 
41119,  San  liian.  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George.  Director.  Office  of 
Management  and  Budget.  #41  Norregade 
Emancipation  Garden  Station.  Second 
Floor.  Saint  Thomas.  Virgin  Islands  00802 
Please  direct  correspondence  to: 

Linda  Clarke.  Telephone  (809)  774-0750 

Attachment  F 

Certification  Begarding  Environmental 
Tobacco  Smoke 

Public  Lavtr  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SIOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

IFR  Doc.  95-5409  Filed  3-3-95;  8:45  am] 

BILUNG  CODE  4184-01-P 


Commission  on  Child  and  Family 
Welfare;  Hearing 

AGENCY:  Administration  for  Children 

and  Families,  DHHS. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Commission  on  Child 
and  Family  Welfare  will  hold  Public 
Hearings  at  the  following  locations: 


On  March  28-29. 1995— Alexandria, 
Virginia,  Embassy  Suites  Hotel,  1900 
Diagonal  Road 

On  April  19-20, 1995— Cleveland,  Ohio. 
Forum  Conference  Center,  1 
Cleveland  Center,  1375  E.  9th  Street 

On  May  9-10. 1995— San  Francisco, 
California,  Holiday  Inn  Golden 
Gateway,  1500  Van  Ness  Avenue 

Mission 

Creating  environments  in  which 
decisions  can  best  be  made  about  the 
well-being  of  children  that  ensure  that 
children  get  emotional  and  financial 
support  from  both  parents. 

Subject  of  Hearings:  Custody  and 
Visitation 

A.  Laws,  Policies  and  Procedures 

•  determination  of  how  custody  and 
visitation  decisions  are  made  and 
enforced; 

•  examination  of  alternative  dispute 
resolution  models,  standards  and 
guidelines; 

•  examination  of  (interstate)  mobility 
factors  of  parents  and  children; 

•  examination  of  the  effectiveness  of 
putative  fathers'  registries  in 
custody  and  visitation. 

B.  Community-Based  Alternatives  and 

Support  Systems 

•  examination  of  community  support 
systems  and  resources  available  to 
parents  and  families  with  custody 
and  visitation  issues. 

C.  Child  Weil-Being  Issues: 

Strengthening  the  Family 

•  examination  of  special  populations 
including:  remarried,  adoption, 
domestic  violence,  immigration, 
racial  and  ethnic  factors  that  affect 
custody  and  visitation; 

•  examination  of  research  concerning 
child  adjustment  associated  with 
various  custody  and  visitation 
approaches; 

•  examination  of  the  dynamics  of  the 
absent  father  syndrome;  and 

•  examination  of  public  policies  and 
procedures  working  against  the 
viability  and  support  of  two-parent 
families. 

Guidelines  for  Public  Participation 

Persons  wishing  to  provide  oral 
testimony  on  the  subject  areas  specified 
above  should  make  a  request  in  writing 
prior  to  the  hearings  by  the  following 
dates: 

For  Alexandria,  Virginia — March  17 

For  Cleveland,  Ohio — April  5 

For  San  Francisco,  California — April  25 

Send  your  request  to:  U.S. 
Commission  on  Child  and  Family 
Welfare,  370  L'Enfant  Promenade,  SW., 
Aerospace  Building,  Room  616, 
Washington,  DC  20447,  Phone:  (202) 


401-5565.  Witnesses  will  be  notified  of 
the  time  of  their  appearance.  Oral 
testimony  may  be  limited  due  to  time 
constraints.  To  ensure  thorough 
consideration  of  all  viewpoints, 
witnesses  and  other  interested 
individuals  should  submit  written 
testimony  for  inclusion  in  the  printed 
record  of  the  hearing.  Written  testimony 
will  be  accepted  before,  but  not  later 
than  7  days  following,  each  public 
hearing.  If  a  sign  language  interpreter  is 
needed,  contact  Kevin  Costigan  at  (202) 
401-5565  no  later  than  14  days  prior  to 
each  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Costigan,  Commission  on  Child 
and  Family  Welfare,  370  L'Enfant 
Promenade  SW.,  Aerospace  Bldg..  6th 
Floor  West,  Room  616,  Washington,  DC 
20447,  (202)  401-5565. 
SUPPLEMENTARY  INFORMATION:  None. 

Dated:  February  27. 1995. 
Ann  Rosewater, 

Deputy  Assistant  Secretary  for  Policy  and 
External  Affairs. 

[FR  Doc.  95-5333  Filed  3-3-95;  8:45  ami 

BILLING  CODE  41S4-01-M 


Food  and  Drug  Administration 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Environmental 
Protection  Agency 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Environmental  Protection  Agency 
(EPA).  This  action  is  necessary  to 
establish  the  working  arrangements  and 
responsibilities  of  the  two  agencies.  The 
purpose  of  the  MOU  is  to  establish  an 
FDA  liaison  to  the  EPA  Gulf  of  Mexico 
Program  Office. 

DATES:  The  agreement  became  effective 
September  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Pointer,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-669),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4098. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  wrritten  agreements 
and  memoranda  of  understanding 
between  FDA  and  otiiers  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishmg  notice  of  this  . 
memorandum  of  understanding. 


Dated:  February  3, 1995, 
Ronald  G.  Chcaeiuure, 

Associate  Commissioner  for  Hegulatory 

Affairs. 

Nfemorandura  of  Understanding  Between 
U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Food  and 
Drug  Administration  and  Environmental 
Protection  Agency,  Gulf  of  Mexico  Program 

Purpose: 

This  Memorandum  of  Understanding 
(MOU)  is  to  establish  the  working 
arrangements  and  responsibilities  of  the  Food 
and  Drug  Administration  (FDA)  and  the 
Environmental  Protection  Agency  (EPA)  for 
the  purpose  of  FDA  providing  a  liaison  to  the 
EPA  Gulf  of  .Mexico  Program  Offic*. 

Vackground: 

Ttie  Gulf  of  Mexico  Program  (GMP)  was 
established  under  the  leadership  of  EPA  to 
develop  a  comprehensive,  intergovernmental 
strategy  to  protect  and  enhance  the 
environmental  quality  of  the  Gulf  of  Mexico. 
The  GMP  identified  priority  issues  of 
environmental  degradation  and  concern, 
established  a  Gulf-wide  committee 
framework  and  infrastructure  to  ensure 
communication  and  information  exchange 
and  began  implementing  a  5-yeai  strategy 
The  strategy  includes: 

1.  Preparation  of  environmental 
characterization  reports, 

2.  Preparation  of  environmental  assessments. 

3.  Development  of  an  interactive  data 
management  system. 

4.  Preparation  of  predictive  assessments, 

5.  Development  of  environmental 
measurement  plans  and 

6.  Development  of  an  environmental 
monitoring  system. 

FDA's  Office  of  Seafood  was  established  to 
strengthen  the  agency's  domestic  and 
imported  seafood  programs.  The  Office  of 
Seafood  coordinates  all  of  FDA's  seafood 
activities,  including  those  which  assure  that 
seafood  does  not  contain  harmful  arr>ounts  of 
natural  or  man-made  substances,  such  as 
toxins,  pathogenic  microorganisms, 
industrial  chemicals  or  toxic  metals.  FDA 
uses  several  strategies  to  accomplish  its 
public  health  mission.  One  strategy  is  to 
assist  EPA  in  its  Gulf  of  Mexico  Program. 

A  The  Food  and  Drug  Administnition  agrees 
to 

1.  Assign  one  individual  to  serve  as  Ae 
principal  liaison  between  FDA  and  the  Gulf 
of  Mexico  Program  (GMP)  with  responsibility 
for  managing,  coordinating,  implementing 
and  evaluating  FDA  activities  in  support  of 
the  GMP.  The  FDA  liaison: 


a.  Prox'ides  program  and  technical  assistance 
and  coordination  of  FDA  activities  with  the 
GMP  Technical  Steering  Committee.  Polic>' 
Review  Committee,  technical  steering 
subcommittees  and  the  State,  local  and 
Federal  agencies  participating  in  the  GMP 

b.  Serves  as  Federal  Co-Chair  of  the  Public 
Health  Subcommittee  with  primary 
responsibility  for  developing  a  Public  Health 
Action  Plan  for  the  Gulf  of  Mexico  Program 
and  incorporating  the  recommendations  of 
the  National  Academy  of  Sciences  Report  on 
Seafood  Safety.  The  plan  should  address  four 
major  elements,  three  of  which  are  problems 
for  which  FDA  has  the  lead: 

(1)  Illnesses  associated  with  consumption  of 
raw  shellfish  as  a  result  of  naturally 
occurring  pathogens  and/or  pathogens  of 
fecal  origin. 

(2)  Risks  associated  with  consumption  of 
Gulf  of  Mexico  seafood  contaminated  with 
toxic  substances  or  pesticides. 

(3)  Effects  of  naturally  occurring  marine 
biotoxins  on  the  public  health  through  direct 
exposure  via  aerosols  and/or  exposure  via 
contaminated  Gulf  seafood. 

(4)  Illness  associated  with  recreational  or 
occupational  use  of  ambient  waters 
contaminated  with  sewage. 

c.  Coordinates,  with  other  GMP  participants, 
the  five  major  aspects  of  the  GMP  study: 
Resource  characterization  and  assessment: 
problem  identification  and  study  design: 
communication  and  education:  integration 
with  ongoing  programs  of  the  Gulf:  and 
development  of  management, 
implementation  and  monitoring  strategies. 

d.  Evaluates  technical  documents  de^•eloped 
by  the  Technical  Steering  SutK»mmittees 
and  other  agencies  as  they  relate  to  public 
health  and  GMP  issues  and  for  consistency 
with  FDA  policies,  programs  and  regulations. 

e.  Works  closely  with  States  to  promote 
cooperation  and  harmonization  of  their 
public  health  programs  as  they  relate  to  Gulf 
of  Mexico  issues. 

f  Serves  as  the  FDA  point  of  contact  with 
the  National  Shellfish  Pollution  Indicator 
Study.  Is  responsible  for  keeping  the  GMP 
inforrned  of  developments  and  providing 
program  needs  to  the  Indicator  Study 
directors. 

g.  Develops  appropriate  projects  to  evaluate 
programs  and  methods  of  reducing  public 
health  risks  associated  with  the  use  of  the 
waters  and  resources  of  the  Gulf  of  Mexico. 

h.  Serves  as  project  officer  on  extramural 
project  to  conduct  scientific  studies  of 
interest  to  FDA  which  relate  to  the  Gulf  of 
Mexico  Progrun. 

2.  Provide  the  tollotving  administrative 
support  to  liie  assigned  individual: 


a.  Salary— Ihe  FDA  employee  will  remain 
on  the  FDA  payroll  for  the  entire  period 
of  the  assignment. 

b.  Relocation  Expenses — The  cost  of 
relocating  the  F"DA  employee  to  the  John  C 
Stennis  Space  Center.  Mississippi,  as 
provided  by  policies  and  procedures  relating 
to  reporting  to  a  duty  station. 

c.  Travel  Expenses — The  FDA  employee  will 
be  provided  transportation  and  per  diem 
expenses  while  in  temporary  duly  status  for 
the  entire  f>eriod  of  the  assignment. 

d.  Equipment — FDA  will  provide  a  personal 
computer  for  use  by  the  employee  during 
the  entire  period  of  the  agreement. 

3.  Provide  annual  review  of  the 
individual's  performance  for  the  entire 
period  of  the  assignment. 

4.  Administrative  Support — Annually 
provide  partial  financial  support  to  EPA/ 
GMP  to  defray  part  of  the  overall  costs  to 
them  for  providing  services  as  stated  under 
this  I  AG.  Amount  to  be  worked  out  between 
the  two  agencies. 

B.  The  Environmental  Protection  Agency- 
Gulf  of  Mexico  Program  agrees  to: 

1.  Provide  technical  supervision  and  assign 
day-to-day  tasks  to  the  FDA  representative  to 
the  GMP.  The  technical  and  day-to-day 
assignments  will  be  provided  by  the  Director 
of  the  Gulf  of  Mexico  Program:  and  be  shall 
serve  as  the  EPA's  point  of  contact  and  the 
liaison  officer  for  this  interagency  agreement. 

2.  Provide  the  following  administrative 
support  to  the  assigned  individual: 

a.  Space — Space  will  be  provided  at  the  GMP 
Headquarters  at  the  John  C.  Stennis  Space 
Center:  and  the  space  will  contain 
appropriate  furniture  and  conveniences. 

b.  Telecommunication — Telephone  service 
including  FTS.  Long  Distance,  and  Fax  will 
be  provided. 

c.  Secretarial  Support — Secretarial  support 
will  be  provided  to  include:  Typing, 
xeroxing,  dictating,  filing,  printing, 
duplicating,  and  office  supplies. 

3.  The  Director.  GMP.  will  provide  FDA 
with  written  comments  on  the  individual's 
performance  for  the  specified  rating  period. 
The  information  will  be  used  on  the  General 
Workforce  Performance  Appraisal  of  the  FDA 
liaison. 

Period  of  Agreement: 

It  is  anticipated  that  this  MOU  will  be  for 
approximately  S  years  from  the  date  of 
signature.  McKlification  of  the  MOU  shall  be 
by  mutual  consent  of  the  parties.  However, 
if  either  party  desires  to  terminate  this  MOU, 
a  written  notice  to  the  other  party  shall  be 
forwarded  and  received  30  days  in  advance 
of  the  desired  termination  date. 

Approved  and  Accepted  for  the 
EnviroDiaeiital  ProtectiMi  Agency  Gulf  of 
Mexico  Program 

By:  Douglas  A.  Lipka 
Title:  Acting  Director 
Date:  September  29.  1994 

Approved  aad  Accepted  (or  the  Food  and 
Drag  Adainistratioa 

By:  Fred  R.  Shank 

Title:  Director.  Crntiv  fw  KhhI  HuUrtv  and 
Applit'd  Nutriliun 
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Dated:  September  22, 1994. 

|FR  Doc  95-5309  Filed  3-3-95;  8:45  am] 

BILLING  CODE  416<M>1-F 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  the  National 
Health  Service  Corps  Loan  Repayment 
Program  and  Grants  for  State  Loan 
Repayment  Programs 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS. 
action:  Notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $42.4 
million  will  be  available  in  fiscal  year 
(FY)  1995  for:  (1)  Awards  for 
educational  loan  repayment  under  the 
National  Health  Service  Corps  (NHSC) 
Loan  Repayment  Program  (LRP) 
(Section  338B  of  the  Public  Health 
Service  (PHS)  Act)  and  (2)  grants  to 
States  to  operate  loan  repayment 
programs  (Section  3381  of  the  PHS  Act). 

The  HRSA.  through  this  notice, 
invites  health  professionals  to  apply  for 
participation  in  the  NHSC  LRP  and 
invites  States  to  apply  for  grants  to 
operate  State  Loan  Repayment  Programs 
(LRPs).  The  HRSA  estimates  that 
approximately  550  NHSC  Loan 
Repayment  awards  totaling  $35.4 
million  will  be  made  to  health 
professionals  providing  primary  health 
services.  Approximately  $7  million  in 
discretionary  grants  will  be  available  to 
States  to  operate  LRPs.  Approximately 
$3  million  will  be  available  to  support 
10  competing  continuation  grants  and  3 
to  5  new  starts.  The  range  for  these 
grants  is  approximately  $20,000  to  $1 
million.  Approximately  $4  million  is 
available  for  19  noncompeting 
continuation  grants.  Awards  will  be 
made  for  a  1-year  budget  period  and  for 
up  to  a  5-year  project  period. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priority  areas.  These 
programs  will  contribute  to  the  Healthy 
People  2000  objectives  by  improving 
access  to  primary  health  care  services 
through  coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report,  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington.  DC  20402-9325  (telephone 
202-783-3238). 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Part  A  of  this  notice  contains  spec;ific 
information  concerning  the  NHSC  LRP, 
and  Part  B  contains  specific  information 
concerning  grants  for  State  LRPs. 

Fart  A — NHSC  Loan  Repayment 
Program 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to: 
National  Health  Service  Corps  lloan 
Repayment  Program,  8201  Greensboro 
Drive,  Suite  600,  McLean,  Virginia 
22102, 1-800-221-9393  or  (703) 734- 
6855.  Completed  applications  must  be 
returned  to:  Loan  Repayment  Programs 
Branch,  Division  of  Scholarships  and 
Loan  Repayments,  Bureau  of  Primary 
Health  Care,  HRSA,  4350  East-West 
Highway,  10th  Floor,  Bethesda, 
Maryland  20814,  (301)  594-4400.  The 
24-hour  toll-free  phone  number  is  1- 
800-435-6464,  and  the  FAX  number  is 
301-594-4981.  Applicants  for  the  NHSC 
LRP  will  use  HRSA  Form  873  approved 
under  Office  of  Management  and  Budget 
(OMB)  Number  0915-0127. 
DATES:  To  receive  consideration  for 
funding,  health  professionals  must 
submit  their  applications  by  August  1, 
1995.  To  assure  early  processing  of  the 
application  and  approval  for  site 
matching,  individuals  are  encouraged  to 
submit  applications  well  ahead  of  the 
August  1  deadline. 

Applications  will  be  considered  to  be 
on  lime  if  they  are  either:  (1)  Received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  announced  closing  date  will 
not  be  considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  program  information  and 
technical  assistance,  please  contact  the 
Loan  Repayment  Programs  Branch  at  the 
above  address,  phone  or  FAX  number. 
SUPPLEMENTARY  INFORMATION:  Section 
338B  of  the  PHS  Act  (42  U.S.C.  2541-1) 
authorizes  the  Secretary  to  establish  the 
NHSC  LRP  to  help  in  assuring,  with 
respect  to  the  provision  of  primary 


health  services,  an  adequate  supply  of 
trained  primary  care  health 
professionals  for  the  NHSC.  The  NHSC 
is  used  by  the  Secretary  to  provide 
primary  health  services  in  federally 
designated  health  professional  shortage 
areas  (HPSAs).  Primary  health  services 
are  services  regarding  family  medicine, 
general  internal  medicine,  general 
pediatrics,  obstetrics  and  gynecology, 
dentistry,  or  mental  health,  that  are 
provided  by  physicians  or  other  healtli 
professionals. 

Under  the  NHSC  LRP,  the  Secretary 
will  repay  graduate  and  undergraduate 
educational  loans  incurred  by  primary 
care  health  professionals.  For  the  fir.st  2 
years  of  full-time  service  at  an  approved 
site  in  a  designated  HPSA,  the  Secretary 
will  repay  up  to  $25,000  per  year  of  the 
educational  loans  of  such  individual. 
(There  is  a  minimum  2-year  service 
obligation.)  For  subsequent  years  of  full- 
time  service,  if  the  NHSC  LRP  contract 
is  extended,  the  Secretary  will  repay  up 
to  $35,000  per  year.  Payments  may  be 
made  to  participants  on  an  advanced 
quarterly  basis  (one  quarter  in  advance 
of  service  for  the  entire  service 
obligation),  on  an  advanced  annual 
basis  (one  year  in  advance  of  service  for 
each  year  of  service)  or  on  an  advanced 
biennial  basis  (2  years  in  advance  of 
service  but  only  for  the  first  2  years  of 
a  contract).  The  Secretary  shall,  in 
addition  to  such  payments,  make 
payments  to  the  individual  in  an 
amount  equal  to  39  percent  of  the  total 
amount  of  loan  repayments  made  for  the 
taxable  year  involved.  In  addition  to 
these  amounts,  NHSC  LRP  participants 
will  receive  a  salary  from  a  private 
nonprofit  or  public  entity  or,  in  some 
cases,  the  Federal  Government  during 
the  term  of  their  service. 

The  Secretary  will  identify  and  make 
available  annually  a  fist  of  those  HPSA 
sites  which  will  be  available  for  service 
repayment  under  the  NHSC  LRP.  The 
Secretary  will  select  applicants  for 
consideration  for  participation  in  the 
NHSC  LRP  according  to  the  following 
criteria: 

(1)  The  extent  to  which  an  individuals 
training  in  a  health  profession  or  specialty  is 
determined  by  the  Secretary  to  be  needed  by 
the  NHSC  in  providing  primary  health 
ser\'ices.  From  time  to  time,  the  Secretary 
will  publish  a  notice  detailing  the 
professions  and  specialties  most  needed  by 
the  NHSC.  Current  professional  and  specialty 
priorities  are  outlined  in  this  notice  at  the 
end  of  Part  A. 

(2)  The  extent  to  which  an  individual  is 
determined  by  the  Secretary  to  be  committed 
to  serve  in  a  HPSA. 

(3)  The  extent  of  an  individual's 
demonstrated  interest  in  providing  primary 
health  services. 


(4)  The  immediacy  of  an  individual's 
availability  for  service.  Individuals  who  have 
a  degree,  have  completed  all  necessar>' 
postgraduate  training  in  their  professions  and 
specialties  (i.e..  in  the  case  of  physicians,  are 
certified  or  eligible  to  sit  for  the  certif>'ing 
examinations  of  a  specialty  board,  and  in  the 
case  of  other  health  professions,  are  certified 
in  their  specialty),  and  have  a  current  and 
unrestricted  license  to  practice  their 
profession  in  a  State,  will  receive  highest 
consideration. 

(5)  The  academic  standing,  prior 
professional  experience  in  a  HPSA.  board 
certification,  residency  achievements,  peer 
recommendations,  and  other  criteria  related 
to  professional  competence  or  conduct  will 
also  be  considered. 

In  providing  contracts  under  the 
NHSC  LRP,  priority  will  be  given  to  an 
applicant: 

•  Whose  health  profession  or  specialty  is 
most  needed  by  the  NHSC: 

•  Who  has  and  whose  spouse,  if  any.  has 
characteristics  that  increase  the  probability  of 
continuing  to  ser\'e  in  a  HPSA  upon 
completion  of  his  or  her  service  obligation: 

•  Who  is  from  a  disadvantaged 
background,  subject  to  the  preceding 
paragraph. 

Eligible  Participants:  To  be  eligible  to 
participate  in  the  NHSC  LRP,  an 
individual  must: 

(1)  (a)  Have  a  degree  in  allopathic  or 
osteopathic  medicine,  dentistry,  or  other 
health  profession,  or  be  certified  as  a  nurse 
midwife,  nurse  practitioner,  or  physician 
assistant.  Other  health  professions  include 
clinical  psychology,  clinical  social  work,  and 
dental  hygiene. 

(b)  Be  enrolled  in  an  approved  graduate 
training  program  in  allopathic  or  osteopathic 
medicine,  dentistry,  or  other  health 
profession;  or 

(c)  Be  enrolled  as  a  full-time  student  at  an 
accredited  school  in  a  State  and  in  the  final 
year  of  a  course  of  study  or  program  leading 
to  a  degree  in  allopathic  or  osteopathic 
medicine,  dentistry,  or  other  health 
profession; 

(2)  Be  eligible  for  appointment  as  a 
commissioned  officer  in  the  Regular  or 
Reserve  Corps  of  the  PHS  or  be  eligible  for 
selection  for  civilian  service  in  the  NHSC; 
and 

(3)  Submit  an  application  for  a  contract  to 
participate  in  the  NHSC  LRP  which  contract 
describes  the  repayment  of  educational  loans 
m  retum  for  the  individual  serving  for  an 
obligated  period. 

Any  individual  who  previously 
incurred  an  obligation  for  health 
professional  service  to  the  Federal 
Government,  a  State  Government,  or 
other  entity  is  ineligible  to  participate  in 
the  NHSC  LRP  unless  such  obligation 
will  be  completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 


ineligible  to  participate  in  the  NHSC 
LRP.  Any  individual  who  has  a 
judgment  lien  against  his  or  her 
property  for  a  debt  to  the  United  States 
is  ineligible  to  participate  in  the  NHSC 
LRP  until  the  judgment  is  paid  in  full 
or  otherwise  satisfied. 

No  loan  repayments  will  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  NHSC 
LRP  contract.  All  individuals  must  have 
a  current  and  unrestricted  licen.se  to 
practice  their  profession  in  a  State  prior 
to  beginning  ser\ice  under  this  Program. 

Professions  and  Specialities  Seeded  bv 
the  NHSC 

At  this  time,  the  Secretary  has 
determined,  based  on  community 
demand,  that  priority  will  be  given  to 
the  following  health  professionals: 
physicians  (M.D.s  and  D.O.s)  who  are 
certified  or  eligible  to  sit  for  the 
certifying  examination  in  the  specialty 
boards  of  family  practice,  obstetrics/ 
gynecology,  internal  medicine,  and 
pediatrics. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
intergovernmental  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 
In  addition,  this  program  is  not  subject 
to  the  Public  Health  System  Reporting 
Requirements,  since  the  requirements 
do  not  cover  payment  to  individuals. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.162. 

Part  B — Grants  for  State  Loan 
Repayment  Programs 

ADDRESSES:  Application  materials  for 
State  Loan  Repayment  Programs  may  be 
obtained  from:  Alice  H.  Thomas,  Grants 
Management  Officer,  HRSA/BPHC/ 
GMB,  4350  East-West  Highwav.  Room 
11-1C3,  Bethesda,  Mar>land  20814, 
(301)  594-4260,  FAX  (301)  594-4073. 
Completed  new  and  competing 
applications  must  be  returned  to: 
Bureau  of  Primary  Health  Care,  Grains' 
Management  Officer,  c/o  Houston 
Associates,  Inc.,  1010  Wayne  Avenue. 
Suite  240,  Silver  Spring,  Maryland 
20910.  Completed  applications  for 
budget  period  renewals  (i.e.,  non- 
competing  continuations)  must  be 
returned  to:  Alice  H.  Thomas,  Grants 
Management  Officer,  HRSA/BPHC/ 
GMB,  4350  East-West  Highway,  Room 
11-1C3,  Bethesda.  Maryland  20814, 
(301)  594^260  and  FAX  (301)  594- 
4073.  The  Grants  Management  staff  is 
available  to  provide  assistance  on 
business  management  issues. 


Application  for  these  grants  will  be 
made  on  PHS  Form  5161-1  (revi.sed  in 
July  1992)  with  revised  face  sheet  DHHS 
Form  424.  as  approved  by  the  OMB 
under  control  number  0937-0189. 
Specific  instructions  for  completing  the 
application  form  for  this  program  will 
be  sent  to  any  State  requesting  an 
application  package. 

DATES:  Applications  are  due  April  1, 
1995.  Applications  will  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Ser\  ice  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
applications  will  not  be  considered  for 
funding  and  will  be  returned  to  the 
applicant,  except  to  the  extent  the  BPHC 
Office  of  Grants  Management  may 
authorize  acceptance  of  a  late 
application.  Please  contact  Beth 
Rosenfeld  at  (301)  594-4235  if  you  have 
a  question  regarding  receipt  of 
applications. 

FOR  FURTHER  INFORMATION  CONTACT:  lor 
general  program  information  and 
technical  assistance,  please  contact 
Clarke  E.  Gordon.  Chief,  Loan 
Repayment  Programs  Branch,  HRSA/ 
BPHC/DSLR.  4350  East-West  Highwav. 
10th  Floor.  Bethesda,  Maryland  20814. 
(301)  594^400.  The  24-hour  toll-fri>e 
phone  number  is  1-800-435-6464.  and 
the  FAX  number  is  (301)  .594-4981 
SUPPLEMENTARY  INFORMATION:  Section 
3381  of  the  PHS  Act  (42  U.S.C.  254q-l) 
authorizes  the  Secretan,'.  acting  through 
the  Administrator,  HRSA.  to  make 
grants  to  States  for  the  purpose  of 
assisting  the  States  in  operating 
programs  as  described  in  this  notice  for 
the  repayment  of  educational  loans  of 
health  professionals  in  return  for  their 
practice  in  federally  designated  health 
professional  shortage  areas  (HPS.\s)  to 
increase  the  availability  of  priniury 
health  services  in  federally  designatetl 
HPSAs. 

Eligibility  Requirements 

Stale  Loan  Repayment  Programs 
(LRPs)  eligible  for  funding  under  this 
announcement  must  meet  the  following 
requirements: 

(1)  direct  administration  by  a  Statt-  agency; 

(2)  payment  of  all  or  part  of  the  qualifying 
educational  loans  (including  principal, 
interest,  and  n;lated  educational  Irian 
cxponses)  of  health  professionals  agreeing  to 
provide  primary  health  services  in  f^^derally 
designated  HPS.^s.  "Qualifying  educational 
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loans"  are  Government  and  comnwrcUl  loans 
for  ar:tu4l  costs  fiaid  fur  tuition,  reiisoiiable 
educatiunnl  expenses,  and  reasonable  living 
cxp«;nM!s  relating  to  the  gfaduate  or 
undergi-Mluate  education  of  a  huallh 
professional; 

(3)  assignment  uf  participtating  health 
professionals  only  to  public  ami  nonprofit 
private  entities  located  in  and  providing 
primary  hoaith  services  in  federally 
designated  HPSAs;  and 

(4)  piirti(  ipant  contracts  which  pnnide 
remedies  for  any  breach  of  cantrsict  by 
parti«  ipjiting  he^ilth  professionals. 

Contract  Requirements 

Contracts  provided  by  a  Slate  are  not 
lo  \k  on  terms  that  are  more  favorable 
to  health  professionals  than  the  most 
favorable  terms  the  Secretary  is 
aiithorized  to  provide  for  contracts 
under  the  fedenil  NHSC  Loan 
Repayment  Programs  under  Set.-tion 
3.1HB  of  the  PMS  Act,  including  terms 
regard  inf?: 

(1)  The  anrin.il  amount  of  payments 
provided  on  Iwhiiif  o1  the  professionals 
n^gdrding  edur atiooal  loans;  and 

[i]  The  Hvail.ihilily  of  renie<iies  for  any 
brea<  h  t)f  the  uinlracts  by  the  luiallh 
professionals  involved. 

Slates  are  required  lo  develop 
contracts  thai  reflect  a  minimum  of  2 
years  of  obligated  full-time  clinical 
service.  The  annual  amount  of  payments 
under  a  contract  may  not  exceed 
$:i5,00().  unle.ss  (1)  this  excess  amount 
is  paid  solely  from  non-Federal 
contributions,  and  (2)  the  contract 
provides  that  the  health  professional 
involved  v\'ill  satisfy  the  requirement  of 
full-time  clinical  service  under  the 
contract  solely  through  the  provision  of 
primary  health  .services  in  a  feder:illy 
designated  HPS.A  that  is  re(«iving 
priority  for  the  purposes  of  se<:tion 
3.13A(a)(l),  and  is  authorized  to  receive 
assignments  of  individuals  who  are 
participating  in  the  NHSC  Scholarship 
Program. 

No  loan  repayments  will  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  health 
profes'-iciiars  State  Loan  Repayment 
F'rograiii  (ontract,  and  no  credit  will  be 
given  for  any  practice  done  while  the 
provider  is  in  a  professional  school  or 
graduate  training  program.  Any 
individual  who  previously  incurmd  an 
oNigation  for  health  professional 
service  to  the  Federal  Government,  a 
Slate  Government,  or  other  entity  is 
ineligible  to  participate  in  the  State  LRP 
unless  such  obligation  will  be 
completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
servitaj  to  the  Federal  Government,  a 
State  Ck)vernment  or  other  entity  is 


ineligible  to  participate  in  the  State  LRP. 
Any  individual  who  has  a  judgment  lien 
against  his  or  her  property  for  a  debt  to 
the  United  States  is  ineligible  to 
participate  in  the  State  LRP  until  the 
judgment  is  paid  in  full  or  otherwise 
satisfied. 

Program  Requimments 

States  seeking  support  under  tliis 
notice  for  the  cost  of  State  LRPs  must 
provide  adequate  as.surances  that: 

(1)  With  respect  to  the  aists  of  making  loan 
repayments  under  contracts  with  health 
professionals,  the  State  will  make  available 
(directly  or  through  donations  from  public  or 
private  entities)  non-Federal  contributions  in 
cash  in  an  amount  equal  to  not  less  than  SI 
for  each  SI  of  Federal  funds  provided  in  the 
grant.  The  Federal  grant  funds  and  the  State 
matching  funds  will  be  used  only  for  loan 
repayments  to  health  professionals  who  have 
tmlered  into  contracts  with  .States.  In 
determining  the  amount  of  non-Foderal 
contributions  in  cash  that  a  State  has  to 
provide,  no  other  Federal  funds  may  be  used. 

(2)  The  .State  will  assign  health 
professionals  participating  in  the  program 
only  to  public  and  nonprofit  private  entities 
l(K:ated  in  and  providing  primary  health 
services  in  federally  designated  HPSAs,  and 
identify  each  site  available  for  placement. 

(.■})  Applications  must  identify  the  State 
entity  and  key  personnel  who  will  administer 
the  grant. 

(4)  With  respe<.t  to  contracts  Ijetween  the 
State  and  the  health  professional,  all  contract 
bre.aches,  by  either  party,  will  lie  reported 
regularly 

Future  Support 

The  Secretary  must  determine  that  the 
State  has  complied  with  each  of  the 
agreements  of  the  grant  in  order  for 
funding  to  continue.  Before  making  a 
grant  for  a  subseijuent  year  of  State  LRP 
support,  the  Set;retary  will,  in  the  case 
of  a  State  with  one  or  more  initial 
breaches  by  health  professionals  of  the 
repayment  contracts,  reduce  the  amount 
of  a  grant  to  the  State  for  the  fiscal  year 
involved.  The  grant  will  h'  nduced  by 
an  amount  equal  to  the  sum  of  the 
expenditures  of  Federal  funds  made 
regarding  the  State  LRP  contracts 
involved,  including  interest  on  the 
amount  of  such  expenditures, 
determined  on  the  basis  of  the 
maximum  legal  rate  prevailing  for  loans 
made  during  the  time  amounts  were 
paid  under  the  contract,  as  determined 
by  the  Treasurer  of  the  United  States. 
The  Secretary  may  waive  the  reduction 
in  the  subsequent  grant  award  if  the 
Secretary  determines  that  a  health 
professional's  breach  was  attributable 
solely  to  the  professional  having  a 
.serious  illness  or  has  died. 


Evaluation  Criteria 

For  new  and  competing  continuation 
grants  the  following  criteria  will  be  usetl 
to  evaluate  State  applications  to 
determiiie  which  States  are  to  be 
supported  under  this  notice:  (a)  the 
extent  of  State's  need  for  health 
professionals  consistent  with  the  health 
professions  and  specialties  identified 
later  in  this  notice;  (b)  the  extent  to 
which  special  consideration  will  hit 
extended  to  federally  designated  HPSAs 
with  large  minority  populations;  (c)  the 
number  and  type  of  providers  the  State 
proposes  to  support  through  this 
program:  (d)  the  appropriateness  of  the 
proposed  placements  of  State  LRP 
recipients  (e.g.,  consistency  and 
coordination  with  State-based  plans  to 
improve  access  to  primary  health 
services  for  the  underserved 
communities  and  individuals):  (e)  the 
appropriateness  of  the  qualifications, 
the  administrative  and  managerial 
ability  of  the  staff  to  implement  the 
proposed  project;  (0  the  suitability  of 
the  State's  approach  and  the  degree  to 
which  the  plan  of  a  State  is  coordinated 
with  Federal,  State,  and  other  programs 
for  meeting  the  State's  health 
professional  needs  and  resources, 
including  mef:hanisms  for  ongoing 
evaluation  of  the  program's  activities; 
(g)  the  source  and  plans  for  the  use  of 
the  State  match  (the  degree  to  which  the 
State  match  exceeds  the  minimum 
requirements  or  has  increased  over  lime 
the  amount  of  the  match  relative  to  the 
needs  and  resourc-es  of  the  State,  and 
the  adequacy  and  appropriateness  of  the 
proposed  budget). 

For  competing  continuation 
applicants  only,  the  following  criteria 
will  be  used:  (a)  the  grantee's  progress 
in  achieving  stated  goals  and  objectives 
for  the  previous  year's  grant  including 
the  impae;t  the  State  LRP  placements 
have  had  on  the  States  short-term  and 
long-term  health  professional  needs:  (li) 
an  assessment  of  the  number  of  and  the 
reasons  for  initial  breaches  by  health 
professionals  of  repayment  contracts; 
and  (c)  the  grantee's  history  of 
compliance  with  reporting  requirements 
including  goals,  objectives,  evaluation 
plans,  organizational  structure,  finamiial 
management,  and  personnel  changes. 

Professions  and  Specialties  Needed 

To  be  supported  under  this  program, 
the  State  Program  must  establish  State 
priorities  for  the  selection  of  health 
professionals  consistent  with  the  NHSC 
LRP.  At  this  time  the  Secretary  has 
detennincd  that  priority  will  be  given  to 
the  following  health  professionals: 
physicians  (M.D.s  and  D.O.s)  who  an; 
certified  or  eligible  to  sit  for  the 


certifying  examination  in  the  specialty 
boards  of  family  practice,  obstetrics/ 
gynecology,  internal  medicine,  and 
pediatrics. 

Other  Award  Information 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Tnis  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  to  review  applications  from 
within  their  States  under  certain  Federal 
programs.  The  application  kit,  to  be 
made  available  under  this  notice,  will 
contain  a  listing  of  States  which  have 
cho.sen  to  set  up  a  review  system  and 
will  provide  a  single  point  of  contact 
(SPdC)  in  the  States  for  that  review. 
Applicants  (other  than  federally 
recognized  Indian  tribal  governments) 
.should  contact  their  State  SPOC  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  appropriate  application 
deadline  date.  The  BPHC  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  respon.se  to  State  process 
recommendations  received  a^er  the  due 
date. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.165. 

Dated:  February  28, 1995. 
Giro  V.  Suroaya, 
Administrator. 
IFR  Doc.  95-5354  Filed  3-3-95;  8:45  ami 
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National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  an  Ad  Hoc  Subcommittee  of  the 
Extramural  Science  Advisory  Board, 
National  Institute  on  Drug  Abuse  on 
March  13-14,  1995,  from  9  a.m.  to  5 
p.m.  at  the  Parklawn  Building, 
Conference  Room  G.  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

The  Ad  Hoc  Subcommittee  will 
discuss  NIDA's  program  areas  and 
extramural  programs.  This  meeting  will 
be  open  to  the  public,  however, 
attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 


to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or  to 
request  subiitantive  program  information 
contact  Ms.  Jacqueline  P.  Downing. 
Room  lOA-55,  Parklawn  Building,  .5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301/443-1056). 

A  summary  of  the  meeting  and  a 
roster  of  members  may  be  obtained  from 
Ms.  Camilla  L.  Holland.  NIDA 
Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building.  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Dated:  February  27.  1995. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH 
IFR  Doc.  95-5338  Filed  3-3-95;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Divi.sion 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual  grant 

applications 
Name  of  SEP:  Behavioral  and  Neurosciences 
Date:  March  21,  1995 
Time:  8:00  a.m. 

Place:  Embassy  Suites.  Chevy  Chase.  MD 
Contact  Person:  Dr.  David  Simpson. 

Scientific  Review  Administrator.  5333 

Westbard  Ave..  Room  328.  Bethesda.  MD 

20892.(301)  594-7171 

Name  of  SEP  .Microbiological  and 

Immunological  Sciences 
Date;  March  23.  1995 
Time:  2:30  p.m. 

Place:  NIH.  Westwood  Building.  Room  404A 
Contact  Person:  Dr.  Mohindar  Poonian. 

Scientific  Review  Admin..  5333  Westbard 

Ave.,  Room  404A.  Bethesda.  MD  20892, 

(301)594-7112 

Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date;  March  24.  1995 
Time:  2:00  p.m. 
Place;  NIH,  Westwood  Building.  Rocmi  404A 

Telephone  Conference 
Contact  Person:  Dr.  Mohindar  Poonian. 

Scientific  Review  Admin.,  5333  Westbard 

Ave.,  Room  404A,  Bethesda,  MD  20892. 

(301)594-7112 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  March  28.  1995 
Time:  2:00  p.m. 
Place:  NIH,  Westwood  Building.  Room  404A 

Telephone  Conference 
Contact  Person;  Dr.  Mohindar  Poonian. 

Scientific  Review  Admin.,  5333  Westbard 

Ave.,  Room  404A,  Bethesda,  MD  20892. 

(.'tot  1594-7112 


Name  of  SEP:  Microbiological  and 

Immunohigical  Sciences 
Date:  March  28.  1995 
Time:  10:00  a.m. 
Place:  NIH.  Westwood  Building.  Room  2'Mi 

Telephone  ('(inference 
Contact  Person:  Dr.  Tim  Henry.  Scientifii 

Review  Administrator.  533)  Westbard 

Ave..  R(K)m  23fi.  Bethesda,  MD  20892. 

(301)594-7228 

Name  of  SEP";  Microbiological  and 

Immunological  .Sciences 
Date:  March  28.  1995 
Time:  2:00  p.m. 
Place:  NIH.  Westwood  Building,  RcMim  23H 

Telephone  Conterene  e 
Contact  Person:  Dr.  Tim  Henry.  Scientifii. 

Review  Administrator.  5333  Westbard 

Ave..  R(K)m  23b.  Bethesda.  MD  20892. 

(301)594-7228 

Name  of  SEP  Microbiological  and 

Immunological  Sciences 
Date:  March  29,  1995 
Time:  10:00  a.m. 
Place:  NIH.  Westwood  Building.  R<M)m  23h 

Telephone  (k)nferen(.e 
Cxintact  Person:  Dr.  Tim  Henry.  .Scientific 

Review  Administrator.  533.3  Westbard 

Ave..  RiK)m  23ti.  Bethesda.  ,MD  20842. 

(301)594-7228 
Name  of  SEP-  Microbiological  and 

Immunological  S<.ienc!?s 
Date:  March  29,  1995 
Time:2;00pm. 
Place:  NIH.  Westwood  Building.  Roiim  2.th 

Telephone  (Conference 
Qintdct  Person:  Dr.  Tim  Henry.  St  ientifii 

Revi(!w  Administrator.  5333  Westbard 

Ave..  Room  23ft.  Bethesda.  MD  2(m')2. 

(301)594-7228 
Name  of  .SEP:  Microbiological  ,iiiii 

Immunological  Si  iences 
Date:  March  30.  199."i 
Time:  10:00  a.m. 
Place;  NIH.  Westwood  Building;.  RiKim  2.3f> 

Telephone  Conference 
Contact  Person:  Dr.  Tim  Henry.  S<  ieiitifK. 

Review  Administrator.  5333  Westt)ard 

Ave  .  R(K)m  236.  Bethesda.  MD  20892. 

(301) 594-7228 

Name  of  SEP-  Multidisciplir.arv  .Si.ienr.es 

Date:  March  31,  1995 

Time:  100  p.m. 

Place:  NIH,  Westwood  Building.  Konni 

2.M8.\  Telephone  CConterence 
Contact  Person:  Dr.  Harish  (Chopra.  .Sc  ii^ntific 

Review  .Admin..  5333  Westbard  Ave.. 

Room  2A18.A.  Bethesda.  MD  20H92.  (3011 

594-7342 
Name  of  .SEP  Clinical  .Sciences 
Date:  April  3.  1994 
Time:  10:00  a.m. 
Place:  NIH.  Westwood  Building.  RiKini  349 

Telephfine  Omference 
Contact  Person;  Ms.  Jo  Pelham.  ,S(.ientifi(. 

Review  Administrator.  5333  Westbard 

Ave..  Room  349,  Bethesda.  MD  20892, 

(301)594-7254 
Name  of  SEP:  Behavioral  and  Neurosciences 
Date;  April  4,  1995 
Time:  3:30  p.m. 
Place:  NIH.  Westwood  Building,  RiKim  31<K' 

Telephone  (Conference 
Contact  Person:  Dr.  Anita  Jwistek,  .S<:ieMtiSc 

Review  Administrator,  5333  Westbard 
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Ave,  Koum  319C.  Bethcsda,  MD  2U892. 
(JOl  1594-7358 

Name  of  SEP  Biological  ami  PliysioloKi'al 

Sciences 
DatfiAprillO,  1995 
Time:  1:00  p.m. 
Place;  .MH,  Wcstw.xxi  Building.  RiMmi  234 

Tel»'ph(jno  f>jnfi'rencc 
Contact  Perstjii;  Dr.  |err>'  Kdn- rts.  ScienJifii 

Kf\  ii'w  Administrator,  5333  VVpsttiard 

Avp.,  Room  234.  Bethcsda.  .MD  20«92. 

(301 1. 144-7051. 

The  meeting  will  be  (Josed  in  acxordanre 
with  the  provisions  set  forth  in  sef;s. 
552b((  1(4)  and  552bU  ){6).  Title  5.  IJ.S.C 
applic  ations  and  'or  proposals  and  th« 
dis<:ussions  could  reveal  confidential  trade 
secrets  or  commercial  property  scich  as 
patentable  material  and  personal  infomiation 
conierninK  individuals  associated  with  the 
application  and/or  pn^posals,  the  disclosure 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  ptjrsonal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  mcHJting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  bv 
the  grant  review  cycle. 

(fJatalog  of  Federal  Domestic  Assistance 
Pn)grani  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892.  93.893,  ,\ational  Institutes  of  Health. 
HHS) 

Dated:  February  27. 1995. 
Susan  K.  Feldman. 

Commiltt^  Miinagf-nwnt  OfjUfr.  SUi 
IFK  Doc.  95-5339  Filed  3-3-95;  845  ain| 

BILUMC  COOC  414<M>1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (.i  U.S.C.  Apf)endix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  P^mphasis 
Panel  (SEP)  meetings: 

Purpose  Agenda:  To  review  Small 
Husini'-^v  liinovation  Researt  h  Program  grant 
applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  15.  1995. 

Time:  900  a.m. 

Place:  Guest  Quarters  Hotel.  VVashineton. 
DC. 

Contact  Person:  Dr.  Joseph  Kiniin. 
Scientific  Review  Administrator.  5333 
Weslbard  Ave..  Room  309.  Bethesda.  MD 
20892.(301)594-7257 

Name  of  SEP:  Clinical  Scic(K:es. 

Dafe  .April  3.  1995. 

Time:  8  00  a.m. 

Plate:  Crowne  Piuza,  Kotkville,  MD 

Contact  Person:  Dr.  Jeanne  Ketlev.  Chief. 
Clinical  S(  iences.  5333  Westbard  Ave.,  Room 
203.  Bethesda.  MD  20892,  (301)  594-7375. 

Name  of  SEP:  MicrobioIogi«:al  mui 
ImmunulogicaJ  Sciences. 

D(;?e.  April  »>-7.  1993. 

Time:  8:30  a.m. 

Place:  Kamada  Um.  Ruciivilic,  MU. 


Contact  Person:  Dr.  Gerald  Liddei. 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  226.  Bethesda.  MD  20892.  (301) 
594-7167 

Purpose/Agenda :To  rev»ew  individual 
grant  applications. 

Name  of  SEP  Clini(  al  Sticncc-s. 

P(jfe.  Marth  24.  1995 

Time:  1:00  p.m. 

Place- Sm.  VVest\viK>d  Building,  Room 
21 9C  Telephone  (;onfen;nr«. 

Contact  Person.  Dr.  Copal  Sharma. 
S(  ientific  Review  Administrator.  5333 
Weitbard  Ave.,  kmnn  21'.»C.  B*?thesda,  MD 
20892.(301)594-7130.. 

The  meetings  will  be  ch^^^ed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(i,)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
se(.rets  or  commen:ial  pnjperty  such  as 
patentable  material  and  pers^jnal  iiiformation 
( oncerning  individuals  associated  with  the 
applications  and/or  prt)posals.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  b»>ing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
nci'd  to  meet  timing  limitations  imposed  by 
the  grant  review  rvcle. 

(Catalog  of  Federal  Domestic  Assistance 
Pr«)gram  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  February  27, 1995 
Sasan  K.  Feldman. 

Committee  Management  Offitei.  NIH. 
|FR  DiK.  95-5340  Filed  3-3-95;  8:45  .im) 

BILUfM)  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  ineetir'^  uf  the  Drug 
Testing  Advisory  Board  ol  tlie  Center  for 
Substant-e  Abuse  Prevention  in  March 
199.5. 

The  meeting  agenda  will  include 
discussion  of  announcements  and 
reports  of  administrative,  legislative, 
and  program  developments.  It  will  also 
include  reviews  of  sensitive  National 
Laboratory  Certification  Program  (NLCP) 
internal  operating  procedures  and 
program  development  issues.  Therefore, 
a  portion  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator.  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)  (2),  (4).  and  (fi) 
and  5  U.S.C.  app.  2  l()(d). 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  Vera  Hunter,  Acting 
Committee  Management  Officer.  CSAP, 
Rockwall  II  Building,  Suite  7A-140. 


5600  Fishers  Lane,  Rockville,  MD 
20«57,  Telephone:  (301)  443-9540. 

Substantive  proj^ram  information  may 
be  o))tained  from  the  contacl  whose 
name,  room  number,  and  telephone 
number  is  li.sted  below. 

Committee  Name:  Drug  Testing    . 

Advisory  Board 
Meeting  Date(s):  March  30.  1995 
PLa<:e:  Holiday  Inn  Crowne  Plaza,  l/.'iO 

Rockville  Pike,  Rockville.  Maryland 

20B57 
Open:  Man.h  30.  1995  8:30a.in.-ll.(m 

a.m. 
Closed:  March  30,  1995  11:00  a.in.- 

Adjournmcnl 
Contact:  Donna  M.  Bush.  Ph.D.. 

Parklawn  Building,  Room  13A-54, 

Telephone:  (301)  443-6014. 

Dal»!d:  Februarv  28,  1995. 
Jeri  Lipov, 

Committee  Management  Officer,  Siibstame 
Abuse  and  Mental  Health  Ser^'icen 
Administration. . 
(FR  Doc.  95-5355  Filwi  3-3-95;  8:45  ami 

BILUNG  COOE  4162-3»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikMife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  intent  and  meeting. 

Pr(?para1ion  of  an  Environmental 
Impact  Statement  in  Anticipation  ol 
Receiving  a  Permit  Application  to 
Incidentally  Take  Threatened  and 
Endangered  Species  in  Association  with 
a  Multiple  Species  Conservation  Plan 
for  Southwestern  San  Diego  County, 
California. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  under 
consideration  for  approval  the  dmH 
Multiple  Species  Conservation  Program 
(MSCP)  plan  submitted  by  the  City  of 
San  Diego,  California.  This  long-term 
plan,  prepared  by  the  City  of  San  Dit^o 
and  11  other  participating  jurisdictions, 
will  accompany  a  future  application  to 
the  Service  for  a  permit  under  se<:lion 
U)[a)  of  the  Endangered  Species  Act  that 
would  authorize  incidental  take  of  listed 
species.  Additionally,  the  applicants 
will  request  piie-listing  agreements  U^T 
species  which  may  be  listed  in  the 
fiiture.  In  response  to  the  plan,  (he 
Service  intends  to  prepare  a  joint 
programmatic  and  project-level 
Environm«nfal  Impact  Statement/ 
Environmjmtal  Impact  Report  (EIS/EIR) 
pursuant  to  the  National  Environmental 
Policy  Ad  (NFPA)  and  the  Califnmw 


Environmental  Quality  Act.  The  MSCP 
plan  covers  an  approximately  900- 
square-mile  area  of  rapid  growth  in 
southwestern  San  Diego  County.  The 
plan  addresses  numerous  sensitive  plant 
and  animal  species  and  their  habitats. 
The  MSCP  creates  a  process  for  the 
issuance  of  permits  and  other 
juthorizations  under  the  Federal  ESA, 
California  ESA.  and  the  California 
Natural  Community  Conservation 
Planning  Act.  This  notice  describes  the 
proposed  action  and  possible 
alternatives,  notifies  the  public  of  a 
scoping  meeting,  invites  public 
participation  in  the  scoping  process  for 
preparing  the  joint  EIS/EIR.  solicits 
written  comments,  and  identifies  the 
Service  official  to  whom  questions  and 
comments  concerning  the  proposed 
action  and  the  joint  EIS/EIR  may  be 
directed. 

DATES:  A  public  scoping  meeting  will  be 
held  from  7  p.m.  to  10  p.m.  on  March 
15, 1995,  at  the  Scottish  Rite  Center. 
1895  Camino  del  Rio  South,  San  Diego, 
California  92108.  Oral  comments  will  be 
received  during  the  scoping  meeting. 
Written  comments  are  encouraged  and 
•should  be  received  on  or  before  April  5, 
1995,  at  the  address  below. 
ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
joint  EIS/EIR  and  the  NEPA  process 
should  be  submitted  to  Mr.  Gail 
Kobetich,  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Service.  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Written  comments  also  may  be 
sent  by  facsimile  to  telephone  (619) 
431-9618. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Gilbert.  Supervisory  Fish  and 
Wildlife  Biologist,  at  the  above  Carlsbad 
address,  telephone  (619)  431-9440. 
Persons  wishing  to  obtain  background 
material  should  contact  the  City  of  San 
Diego,  Development  Services  Division, 
Environmental  Analysis  Section,  1222 
First  Avenue,  5th  Floor.  San  Diego, 
CaUfomia  92101.  telephone  (619)  236- 
6268.  [)ocuments  also  will  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
above  San  Diego  office. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  MSCP  study  area  occupies 
portions  of  the  unincorporated  County 
of  San  Diego  and  10  additional  city 
jurisdictions.  The  southern  boundary  of 
the  MSCP  study  area  is  the  international 
border  with  Mexico.  National  forest 
lands  form  much  of  the  eastern 
boundary,  the  Pacific  Ocean  lies  to  the 
i«'est,  and  the  northern  boundary  is  the 


San  Dieguito  River  Valley.  Conservation 
planning  to  the  north  of  the  MSCP  study 
area  is  being  conducted  by  the  San 
Diego  Association  of  Governments,  and 
a  coalition  of  8  north  county  cities  and 
San  Diego  County.  San  Diego  County  is 
responsible  for  conservation  planning  in 
the  eastern  portion  of  the  county. 

The  diversity  of  topography,  soils, 
and  climate  in  the  study  area  combine 
to  influence  vegetative  associations, 
which  in  turn  support  a  high  diversity 
of  plant  and  animal  species. 
Topographic  features  in  the  study  area 
include  broad  flat  valleys,  deep 
canyons,  perennially  flowing  rivers  and 
intermittent  creeks,  moderately  sloped 
terrain  and  steep  hillsides,  rolling 
foothills  and  nearly  level  mesas,  coastal 
bluffs,  and  a  series  of  coastal  bays, 
inlets,  and  lagoons.  Elevations  range 
from  mean  sea  level  (msl)  along  the 
coast  to  approximately  3.738  feet  above 
msl. 

The  objectives  of  the  MSCP  are  to: 

1.  Develop  a  program  for  the 
maintenance  of  biological  diversity  and 
the  conservation/protection  of  self- 
sustaining  viable  populations  of 
federally-listed  endangered,  threatened, 
and  key  candidate  species  and  their 
habitats. 

2.  Define  a  Multi-Habitat  Planning 
Area  (MHPA)  within  which  preserve 
planning  is  focused  or  within  which  a 
preserve  is  defined,  and  implement  a 
preserve  system  which  conserves  viable 
habitat  and  provides  for  wildlife  use 
and  movement. 

3.  Reduce  the  human-related  causes  of 
species'  extirpation  within  the  MSCP 
study  area. 

4.  Establish  a  partnership  among 
State,  Federal,  and  local  agencies  of 
government  to  facilitate  mitigation  and 
approval  of  public  and  private  sector 
land  development  and  construction 
projects  by  expediting  acquisition  of 
Federal  and  State  permits.  This  action 
would  provide  a  long-term  economic 
benefit. 

The  biological  goal  for  the  preserve 
design  is  preservation  of  as  much  of  the 
core  biological  resource  areas  and 
linkages  as  possible.  The  economic  goal 
is  for  the  ultimate  preserve  to  be 
affordable  and  for  the  costs  to  be  shared 
equitably  among  the  participants. 

The  plan  proposes  a  new  pr(x:ess  for 
wildlife  and  habitat  conservation,  and 
for  implementation  of  the  Federal  and 
State  of  California  ESAs.  which  relies  on 
existing  local  agency  land  use  review 
and  approval  authority.  The  new 
process  places  conservation 
responsibilities  on  local  jurisdictions, 
based  on  their  ability  to  implement  a 
segment  of  the  MSCP  for  their 
jurisdiction.  In  exchange  for  these 


coordinated  conservation  plans,  local 
jurisdictions  will  receive  fiom  the 
Service  permits  for  the  taking  of 
federally-listed  species  and  will  enter 
into  pre-listing  agreements  for 
protection  of  other  species  of  concern.  A 
Ust  of  covered  animal  and  plant  species 
is  incorporated  in  the  MSCP  Plan, 
including  species  that  are  federally  or 
state-listed,  proposed  for  listing,  and 
candidates  for  listing. 

The  lands  identified  for  open  space 
and  habitat  preservation  are  located 
within  the  MHPA.  The  MHPA  was 
cooperatively  designed  by  the  12 
participating  jurisdictions  in  the  MSCP 
study  area,  in  consultation  with  the 
Service  and  California  Department  of 
Fish  and  Game,  major  property  owners 
and  environmental  groups,  based  on 
biological,  ownership,  and  land  use 
criteria.  Planningstaff  of  the  5 
jurisdictions  that  have  the  largest 
amounts  of  remaining  habitat  in  the 
MSCP  study  area  (County  of  San  Diego 
and  cities  of  San  Diego,  Chula  Vista, 
Poway,  and  Santee)  spent  several 
months  developing  "soft  lines" 
delineating  areas  within  which 
specified  percentages  of  land  would  be 
preserved  and  "hard  lines"  delineating 
100%  preservation  areas.  The  other 
local  jurisdictions  within  the  MSCP 
study  area  were  asked  to  comment  on  a 
preserve  design  based  solely  on  public 
ownership  and  general  plan  open-space 
designations.  The  resulting  MHPA 
covers  164,326  acres  of  habitat. 

The  habitat  conservation  described  by 
the  MHPA  is  approximate.  The  MHPA 
may  be  modified  during  the  course  of 
subsequent  land  use  and  project 
planning,  as  long  as  the  changes  are 
consistent  with  MSCP  objectives. 
Preserve  boundaries,  approved  through 
either  the  MSCP  plan  or  subsequent 
land  use  plans,  may  be  adjusted  without 
the  need  to  amend  the  MSCP  plan,  or 
applicable  land  use  plans,  when  the 
new  preserve  boundary  results  in  a 
preserve  area  that  is  equivalent  in 
biological  value  to  the  original 
configuration  or  is  of  greater  biological 
value. 

Although  the  City  of  San  Diego  will 
prepare  the  draft  EIS,  the  Service  will  be 
responsible  for  its  content  and  scope.  In 
addition,  the  City  of  San  Diego  will  act 
as  the  lead  agency  for  the  preparation  of 
the  EIR. 

Project  level  environmental 
documentation  willbe  included  in  the 
joint  EIS/EIR  for  amendments  to  a 
variety  of  planning  documents  for  the 
cities  of  San  Diego.  Chula  Vista,  and 
Santee.  The  proposed  amendments 
would  incorporate  the  preserve 
boundaries  of  the  MSCP  plan  into 
adopted  land  use  plans.  Actions 
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proposed  by  these  .1  cities  that  will  be 
addressed  in  the  joint  EIS/EIR  include, 
but  are  not  limited  to,  amendments  to 
progress  guides  and  general  plans,  local 
coastal  programs,  community  plans, 
precise  plans,  and  zoning  ordinances. 

The  joint  EIS/EIR  will  consider  the 
proposed  action  (issuance  of  a  section 
10(a)  ESA  permit  for  the  MSCP  plan), 
and  a  reasonable  range  of  alternatives 
derived  from  scenarios  considered 
during  development  of  the  MSCP  plan: 

Alternative  2; Coastal  Sage  Scrub 
Scenario.  This  alternative  would  focus 
on  preservation  of  the  highest  quality 
coastal  sage  scrub  in  the  planning  area 
with  less  emphasis  on  preserving  other 
habitat  types. 

Alternative  2:  Biologically  Preferred/ 
Core  and  Linkage  Area  Scenario.  This 
alternative  would  attempt  to  preserve 
those  lands  with  the  highest 
conservation  value  in  the  planning  area, 
including  multiple  habitats  and  habitat 
linkages.  This  alternative  is  based 
heavily  on  biological  criteria  rather  than 
other  land  use  issues  that  determine  the 
feasibility  of  preservation. 

Alternative  3:  Public  Lands  Scenario. 
This  alternative  relies  more  heavily  than 
the  proposed  plan  on  public  lands  and 
open  space  associated  with  existing  or 
proposed  development. 

Alternative  4:  No  Project  (No 
Preserve)  Scenario.  This  alternative 
assumes  that  conservation  practices 
throughout  the  study  area  would  occur 
on  a  project-by-project  basis  as  occurs 
under  existing  conditions.  Under  the  no 
project  alternative,  a  regional  preserve 
would  not  be  established  at  this  time 
within  the  MSCP  study  area. 

Environmental  review  of  the  MSCP 
will  be  conducted  in  accordance  with 
the  requirements  of  the  1969  NEPA,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
regulations  (40  CFR  parts  1500-1508). 
other  appropriate  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations.  This  notice  is  being 
furnished  in  accordance  with  section 
1501.7  ofthe  NEPA  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  joint  EIS/ 
EIR. 

Comments  and  participation  in  the 
scoping  process  are  solicited.  The 
primary  purpose  ofthe  scoping  process 
is  to  identify  rather  than  to  debate  the 
significant  issues  related  to  the 
proposed  action.  Interested  persons  are 
encouraged  to  attend  the  public  scoping 
meeting  to  identify  and  discuss  issues 
and  alternatives  that  should  be 
addressed  in  the  joint  EIS/EIR.  The 
proposed  agenda  for  this  facilitated 
meeting  includes  a  summary  of  the 
proposed  action;  status  of  and  threats  to 


subject  species;  and  tentative  issues, 
concerns,  opportunities,  and 
alternatives.  Additional  public  meetings 
will  be  conducted  on  later  dates  to 
provide  more  opportunities  to  comment 
on  the  draft  EIS/EIR. 

Diilod:  February  28, 1995. 
Thomas  J.  Dwyer, 

Deputy  Regional  Director,  Ufgion  1,  Portland. 

Oregon. 

IFR  Dot:.  95-5,380  Filed  3-3-95:  8;45  ami 
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Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

Notice  of  Additional  Public 
Involvement  Opportunities  for  the 
Preparation  of  an  Environmental  Impact 
Statement  to  Allow  Incidental  Take  of 
Four  Threatened  Species  on  Lands 
Administered  by  Plum  Creek  Timber 
Company  in  the  State  of  Washington. 
SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  added  another  scoping 
workshop  to  assist  in  gathering 
information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  The  EIS  will  consider 
a  permit  application  by  Plum  Creek 
Timber  Company,  L.P.,  to  take  federally 
listed  species,  under  the  provisions  of 
section  10(a)(1)(B)  ofthe  Endangered 
Species  Act  of  1973,  as  amended.  It  will 
also  consider  the  development  of  an 
unlisted  species  agreement.  This  notice 
supplements  the  notice  of  intent 
published  in  the  February  8  Federal 
Register  (60  FR  7577). 
DATES:  Written  comments  regarding  the 
scope  ofthe  EIS  should  be  received  on 
or  before  March  10,  1995.  A  scoping 
workshop  will  be  held  on  March  8, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Curt  Smitch;  U.S. 
Fish  and  Wildlife  Service;  3773  Martin 
Way  East;  Building  C,  Suite  101; 
Olympia,  Washington  98501.  Comments 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  (8  a.m.  to  5  p.m., 
Monday  through  Friday).  A  scoping 
workshop  will  be  held  from  6:30-9:00 
p.m.  in  the  Cafeteria  Area  ofthe  Walter 
Strom  Middle  School;  2694  State  Route 
903  (between  Cle  Elum  and  Roslyn);  Cle 
Elum,  Washington  98922. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel,  Wildlife  Biologist;  U.S. 
Fish  and  Wildlife  Service;  3773  Martin 
Way  Ea.st;  Building  C.  Suite  101; 


Olympia,  Washington  98501,  (360)  534- 
9330. 

SUPPLEMENTARY  INFORMATION:  A  scoping 
workshop  was  held  on  February  22, 
1995,  in  Bellevue,  Washington.  As  a 
further  opportunity  for  interested 
persons  to  comment  on  this  planning 
effort,  an  additional  scoping  workshop 
is  scheduled  for  6:30-9:00  p.m.  on 
March  8, 1995.  The  workshop  location 
will  be  the  Cafeteria  Area  ofthe  Walter 
Strom  Middle  School;  2694  State  Route 
903  (between  Cle  Elum  and  Roslyn);  Cle 
Elum,  Washington  98922. 

Interested  parties  may  contact  the 
Service  at  the  address  listed  above  to 
receive  additional  information, 
including  a  map  for  the  workshop 
location. 

Dated:  February  28, 1995. 
Frances  J  Dyer, 
Deputy  Regional  Director. 
jFR  Doc.  95-5381  Filed  3-3-95;  8:45  am] 
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Wild  Bird  Conservation  Act  of  1992; 
Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  public 
meeting  to  discuss  opportunities  for  a 
voluntary  program  of  labeling  exotic 
birds,  certification  of  exotic  bird 
breeding  facilities  and  retail  outlets,  and 
provision  of  privately  organized  or 
funded  technical  assistance  to  other 
nations,  under  the  Wild  Bird 
Conservation  Act  (WBCA)  of  1992. 
DATES:  The  public  meeting  will  be  held 
on  April  6, 1995.  from  9:30  a.m.  to  1:00 
p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  200  ofthe  U.S.  Fish  and 
Wildlife  Service  building,  4401  North 
Fairfax  Drive,  Arlington.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  S.  Lieberman  or  Dr.  Rosemarie  S. 
Gnam,  Office  of  Management  Authority, 
at  (703) 358-2095. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Wild  Bird  Conservation  Act  of 
1992,  hereinafter  referred  to  as  WBCA. 
was  enacted  October  23. 1992.  the 
purposes  of  which  include  promoting- 
the  conservation  of  exotic  birds  by: 
ensuring  that  all  imports  into  the  United 
States  of  species  of  exotic  birds  are 
biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  th.nt 
imported  birds  are  not  subject  to 
inhumane  treatment  during  capture  ami 


Federal  Register  /  VoL  60.  No.  43  /  Monday.  March  6.  1995  /  Notices 


12249 


transport;  and  assisting  wild  bird 
conservation  and  management  programs 
in  countries  of  origin. 

Section  114  ofthe  WBCA  requires 
that  "the  Secretary,  in  consultation  with 
appropriate  representatives  of  industry, 
the  conservation  community,  the 
Secretariat  of  the  Convention,  and  other 
national  and  international  bodies  shall: 

(1)  Review  opportunities  for  a 
voluntary  program  of  labeling  exotic 
birds,  certification  of  exotic  bird 
breeding  facilities  and  retail  outlets,  and 
provision  of  privately  organized  or 
funded  technical  assistance  to  other 
nations;  and 

(2)  Report  to  the  Congress  the  results 
of  this  review  within  2  years  after  the 
date  of  enactment  of  this  Act". 

In  accordance  with  the  WBCA,  and  in 
an  attempt  to  comply  with  the  intent  of 
Congress  that  the  aforementioned 
opportunities  be  reviewed  and 
considered,  the  Service  wishes  to 
initiate  a  discussion  of  this  topic  and 
invite  review  and  input  from  the  public. 
By  this  notice,  the  Service  announces  a 
public  meeting  to  discuss  the 
opportunities  for  a  voluntary  program  of 
labeling  exotic  birds,  certification  of 
exotic  bird  breeding  facilities  and  retail 
outlets,  and  technical  assistance.  This 
meeting  will  serve  as  a  working  session 
and  the  Service  will  facilitate  the 
discussion  of  these  topics  and  report  to 
Congress  the  results  of  such  discussions. 
Interested  members  ofthe  public  may 
also  submit  written  comments  to  the 
Service  on  this  issue,  which  should  be 
addressed  to  the  Office  of  Management 
Authority  [see  AWRESSES,  above[. 

Author  This  notice  was  prepared  by 
Kosemarie  S.  Gnam,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife  Service 
(703/358-2095;  FAX  703/358-2280). 

Dated:  February  24. 199S. 
Bruce  Blanchard, 
Director 

IFR  Doc.  95-5360  Filed  3-3-95;  8:45  am) 
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Bureau  of  Land  Management 

[WY-920-05-132<M>1J 

Notice  of  Competitive  Coal  Lease  Sale 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale  (Eagle  Butte  Tract.  WYW124783). 

SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Eagle  Butte 
Tract  described  below  in  Campbell 
County,  WY,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 


Mineral  Leasing  Act  of  1920.  as 
amended  (30  U.S.C.  181  et  seq.). 
DATES:  The  lease  sale  will  be  held  at  2 
p.m.,  Wednesday,  April  5. 1995.  Sealed 
bids  must  be  submitted  on  or  before  4 
p.m.,  Tuesday,  April  4,  1995. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  Third  Floor  Conference  Room, 
Wyoming  State  Office  (WSO),  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  WY  82003.  Sealed  bids  must 
be  submitted  to  the  Cashier,  WSO,  at  the 
address  given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Steele,  Land  Law  Examiner,  or 
Eugene  Jonart.  Coal  Coordinator,  at  307- 
775-6250. 

SUPPLEMENTARY  INFORMATION:  This  coal 
lease  sale  is  being  held  in  response  to 
an  application  for  a  lease  by  application 
competitive  coal  lease  sale  filed  by 
AMAX  Land  Company  (formerly, 
Meadowlark  Farms,  Inc.)  of  Gillette, 
WY.  The  coal  resources  to  be  offered 
consist  of  all  reserves  recoverable  by 
surface  mining  methods  in  the  following 
described  lands  located  approximately  3 
miles  north  of  Gillette.  WY: 

T.  51  N.,  R.  72  W..  6th  P.M..  Wyoming 
.Sec.  28:  Lot  13  (W2); 
Sec.  33:  Lots  1  thru  4,  5  (E2).  6  thru  11. 

12(E2),  and  14  thru  16; 
Sec.  34:  Lots  3  thru  6,  and  9  thru  16. 
Containing  1.059.175  acres. 

The  Eagle  Butte  Tract,  located 
adjacent  to  the  existing  Eagle  Butte 
mine,  contains  the  Roland  and  Smith 
coal  seams  both  of  which  are  in  the  Fort 
Union  Formation.  The  Roland  seam 
averages  about  40  fl.  thick  and  the 
Smith  seam  averages  about  61  ft.  thick 
on  the  LBA  area.  The  Roland  seam  is 
thicker  in  the  LBA  area  than  some 
adjacent  portions  of  existing  leases.  This 
is  due  to  an  upper  zone  of  the  seam 
becoming  dominantly  coal  on  the  LBA. 
w  hereas  the  same  zone  is  an 
interbedded  claystone  and  coal  on  the 
existing  leases.  Total  burden  on  the  LBA 
averages  217  ft.  thick.  There  is  a  shaly 
coal  split  separating  the  Smith  and 
Roland  seems  averaging  about  4  ft.  thick 
on  the  LBA  tract.  The  average  in-place 
stripping  ratio  (BCY/ton)  for  the  LBA 
tract  is  estimated  to  be  1.99:1. 

The  tract  contains  an  estimated 
188.500,000  tons  of  in-place  coal 
reserves.  However,  about  115  acres  of 
the  tract  are  unavailable  for  mining 
because  of  a  required  buffer  for  U.S. 
Highway  14/16.  The  BLM  estimates  that 
this  buffer  reduces  minable  reserves  to 
approximately  166.400,000  tons. 

The  coal  rank  is  subbituminous  C. 
Average  as  received  quality  for  the 
Roland  seam  on  the  LBA  is  8434  BTU/ 
LB.,  4.95%  ash,  and  0.54%  sulfur. 


Average  as  received  quality  for  the 
Smith  seam  on  the  LBA  tract  is  8341 
BTU/LB..  4.23%  ash.  and  0.22%  sulhir. 
This  places  the  coal  reserves  in  the  LBA 
tract  just  slightly  below  average  in  heat 
content  for  coal  being  mined  in  this 
portion  of  the  Power  River  Basin.  Other 
quality  parameters  compare  favorably 
with  coal  presently  being  mined  in  this 
area. 

The  tract  in  this  lease  offering 
contains  split  estate  lands.  The  surface 
is  not  held  by  a  qualified  surface  owner 
as  defined  in  43  CFR  3400.0-5. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
equals  the  fair  market  value  for  the  tract. 
The  minimum  bid  for  the  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  will  be  considered.  The  bid 
should  be  sent  by  'CERTIFIED  MAIL- 
RETURN  RECEIPT  REQUESTED",  or  be 
hand-delivered.  The  Cashier  will  issue  a 
receipt  for  each  hand-delivered  bid. 
Bids  received  after  4  p.m.,  Tuesday, 
April  4,  1995,  will  not  be  considered. 
The  minimum  bid  is  not  intended  to 
represent  fair  market  value  (FMV).  The 
FMV  of  the  tract  will  be  determined  by 
the  authorized  officer  after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed  bids  must  be  subniitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  advance  rental  of  $3.00  per  acre, 
or  fraction  thereof,  and  of  a  royalty 
payment  to  the  U.S.  of  12V2  percent  of 
the  value  of  coal  produced  by  strip  or 
augur  mining  methods  and  8  percent  of 
the  value  ofthe  coal  produced  by 
underground  mining  methods.  The 
value  of  the  coal  will  be  detennined  in 
accordance  with  30  CFR  203.250(f). 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  WSO  at  the  addresses  above. 
Case  file  documents  are  available  for 
inspection  at  the  WSO. 
Robert  A.  Besnett. 
DSD,  Mineral  Resources. 
IFR  Doc.  95-5379  Filed  3-3-95;  8:45  ami 
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[AZ-024-1 330-00] 

Intent  To  Amend  the  Phoenix  Resource 
Management  Plan  and  the  Safford 
District  Resource  Management  Plan, 
Arizona 

AGENCY:  Btireaii  of  Land  Management, 

Interior 

ACTION:  Notice  of  Intent. 
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SUMMARY:  The  Bureau  of  Land 
Management.  Phoenix  District,  in 
response  to  a  land  exchange  proposal,  is 
preparing  an  Environmental  Assessment 
to  amend  the  Phoenix  Resource 
Management  Plan  and  the  Safford 
District  Resource  Management  Plan 
(RMPs)  in  compliance  with  the  Federal 
Land  Policy  and  Manageme/it  Act  of 
197R,  as  amended,  and  Section  l()2(2)(c) 
of  the  National  Environment  Policy  Act 
of  IflfiQ.  The  exchange,  as  proposed, 
involves  trading  selected  puhlic  lands 
for  private  lands  with  high  resource 
values.  The  puhlic  lands  selected 
include  1R()  non-wilderness  acres  of  the 
remaining  segments  of  the  White 
Canyon  Area  of  Critical  Environmental 
Concern  (ACEC)— most  of  the  ACEC  is 
now  managed  as  the  White  Qinvon 
Wilderne.ss— and  4, .'561  acres  which 
were  designated  as  retention  lands 
within  the  RMPs.  Three  hundred  fifty- 
five  (.35.5)  of  these  selected  puhlic  lands 
were  transferred  from  the  Safford 
District  to  the  Phoenix  Resource  Area 
(Phoenix  District)  under  a  1991 
houndary  adjustment.  The  proposed 
land  exchange  will  be  analyzed  under  a 
separate  environmental  impact 
statement  (Federal  Register  Notice  of 
Intent,  December  19,  1994:  6538,1). 
Management  actions  proposed  in  the 
Environmental  Assessment  include 
altering  the  ACEC  designation  and 
changing  the  classification  of  selected 
public  lands  from  retention  to  disposal 
parcels  available  under  an  exchange. 
The  Environmental  Assessment  to 
amend  the  two  Resource  Management 
Plans  will  identify  a  proposed  action 
and  no  .jction  alternative  as  well  as 
appropridie  alternatives  derived  through 
the  analysis  of  planning  issues  and 
criteria.  Once  the  Environmental 
Assessment  draft  has  been  completed,  a 
Notice  of  Availability  will  be  published 
in  the  Federal  Register  followed  by  a 
r>t)-day  comment  period. 

Public  comment  is  needed  now  to 
identify  issues  and  criteria  for 
consideration  during  the  amendment 
process.  Public  open  houses/.scoping 
meetings  will  be  held  at  the  following 
locations  and  times: 

Florence  Open  Hou.se,  Man;h  28, 
If  95.  4-8  p.m.  at  the  Florence  Unified 
.School  District  Office,  Administration 


Building,  350  S.  Main  St..  Florence,  AZ 
85232,  (602)  868-2300.  Mesa  Open 
House,  March  30,  1995,  4-«  p.m.  at  the 
Rendezvous  Center,  263  North  Center 
Street.  Mesa,  Arizona  (602)  644-2178. 
DATES:  Written  public  comments  may  be 
submitted  during  the  open  houses  or  to 
the  address  given  beJow.  Public 
comments  will  be  accepted  until  April 
10,  1995. 

ADDRESSES:  Written  comments  should 
be  mailedlo.  and  copies  of  the  scoping 
documentation  are  available  from: 
Bureau  of  Land  Management.  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix,  AZ  85027.  ATTENTION 
McFARLIN  AMENDMENT. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Shela  McFarlin.  Bureau  of  Land 
Management,  Phoenix  District  Office. 
2015  We.st  Deer  Valley  Road.  Phoenix. 
AZ  85027  or  telephone  (602)  780-8090. 

Dated  Fnl)niar\  28.  199.i. 
David  ;.  Miller. 
Associdtn  District  .\hinaiifr 
IFK  Doc.  9.5-5432  Filed  3-3-^^.  HAS  .im| 
BILLING  CODE  4310-32-P 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data 

The  Commi.ssion  has  received  a 
request  from  Covington  &  Burling  and 
Union  Pacific  Corporation  (UP)  for 
permission  to  u.se  certain  data  from  the 
1993  I.C.C.  Waybill  Sample.  A  copy  of 
the  reque.st  (WB468-2/23/95)  may  "be 
obtained  from  the  I.C.C.  Office  of 
Economic  and  Environmental  Analysis. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commi.s.sion's, 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  wavbill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash.  (202)  927- 
6196. 

Vemon  A.  William.s, 
Secratan: 
IFR  Doc.  95-5389  FihnI  3-3-95;  8:45  an)) 
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[Docket  No.  AB-43  (Sub-No.  166X)] 

Illinois  Central  Railroad  Company- 
Abandonment  Exemption — in  Smith 
County,  MS 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  under  49 


CFR  part  1152  subpart  F— Exempt 
Abandonments  to  abandon  its  3-mi'e 
line  of  railroad  (known  as  the 
Taylorsville,  MS  line)  between  milepost 
MB-128.50  and  MB-131.50  in 
Taylorsville,  Smith  County,  MS. 

IC  has  certified  that:  (l)"No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  on  the 
line  has  been  rerouted  over  other  lines: 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  ce.ssation 
of  .service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  def:ided  in 
complainant's  favor  within  the  last  2 
years:  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152..50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Orfignn  Short  Line  R. 
Co.— Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  April  5. 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  offers 
of  financial  assistance  under  49  CFR 
1152.27(c)(2),^  and  trail  u.se/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  March  16,  1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  March  27.  1995,  with:  Office 
of  the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


'  The  C;unimis.sion  will  grant  a  stay  if  an  informal 
deci.sion  on  environmental  i.s.<iucs  (whether  raiseii 
hv  a  party  or  by  the  Commission  in  its  independent 
invest igationl  cannot  be  made  before  the 
exemption's  effective  dale.  .See  Exemption  of  Oiit- 
of-.Service  Rail  Lines.  5  l.C.C.2d  377  (1980).  Anv 
request  for  a  slay  should  be  filed  as  soon  as  po.ssible 
.so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

-.See  t;.\empt.  of  Rail  Alwndonmenl— Offers  of 
linan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  u.si> 
re<4iiesls  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willin}-  to  n»!gotiate_an  agreement. 


applicant's  representative:  Myles  L. 
Tobin,  Illinois  Central  Railroad 
Company,  455  North  Cityfront  Plaza 
Drive,  20th  Floor,  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  or 
historic  resources.  The  Commission's 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  10, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  February  24. 1995. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
[FR  Doc.  95-5391  Filed  3-3-95;  8:45  am] 
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[Finance  Docket  Nos.  32476, 32623  and 
32624] 

Northern  Nevada  Railroad 
Corporation — Construction  and 
Operation  Exemption— White  Pine 
County,  NV;  Northern  Nevada  Railroad 
Corporation — Modified  Rail 
Certificate — Between  McGill  Junction 
and  Keystone,  NV,  and  Northern 
Nevada  Railroad  Corporation — 
Modified  Rail  Certificate— Between 
Cobre  and  McGill  Junction,  NV 

The  Northern  Nevada  Railroad 
Corporation  (Northern  Nevada)  has 
petitioned  the  Interstate  Commerce 
Commission  (Commission)  for  authority 
to  construct  and  operate  a  3.13  mile  rail 
line  in  White  Pine  County.  NV.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  has  prepared  its 
Environmental  Assessment  (EA)  which 
analyzes  the  environmental  impacts 
associated  with  this  construction  project 
and  related  operations  over  rail  lines 
between  McGill  Junction  and  Keystone, 
Nevada  and  Cobre  and  McGill  Junction. 
Nevada.  Based  on  the  information 
provided  and  the  environmental 
analysis  conducted  to  date,  this  EA 
concludes  that  this  proposal  should  not 
significantly  affect  the  quality  of  the 


human  environment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  that  would  implement  the 
mitigation  measures  contained  in  the 
EA. 

The  EA  will  be  served  on  all  parties 
of  record  as  well  as  all  appropriate 
Federal,  state  and  local  officials  and  will 
be  made  available  to  the  public  upon 
request.  SEA  will  consider  all  comments 
received  in  response  to  the  EA  in 
making  final  environmental 
recommendations  to  the  Commission. 
The  Commission  will  then  consider 
SEA'S  final  recommendations  and  the 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this  EA 
should  be  filed  with  the  Commission's 
Section  of  Environmental  Analysis. 
Office  of  Economic  and  Environmental 
Analysis.  Room  3219,  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  to  the  attention  of  Mr.  Harold 
McNuhy  (202)  927-6217.  Requests  for 
copies  of  the  EA  should  also  be  directed 
to  Mr.  McNulty. 

Date  made  available  to  the  public; 
March  3, 1995. 

Comment  due  date:  April  3. 1995. 

By  the  Commission,  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental  Analysis, 
Office  of  Economic  and  Environmental 
Analysis. 

Vemon  A.  Williams. 
Secretary. 
IFR  Doc.  95-5390  Filed  3-3-95;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  95-1  CARP  DD  92-84] 

Ascertainment  of  Controversy  for  1994 
Digital  Audio  Recording  Royalty  Funds 

AGENCr:  Cop>Tight  Office.  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments. 

SUMMARY:  The  Copyright  Office  directs 
all  claimants  to  royalty  fees  collected  for 
Digital  Audio  Recording  Devices  and 
Media  (DART)  for  the  1992  and  1993 
Musical  Works  Fund,  and  the  1994 
Musical  Works  and  Sound  Recordings 
Funds,  to  submit  comments  as  to 
whether  a  controversy  exists  as  to  the 
distribution  of  these  funds.  The  Office 


also  announces  the  deadline  for  filing 
Notices  of  Intent  to  Participate  in 
royalty  distribution. 
DATES:  Written  comments  due  by  April 
15, 1995.  Notices  of  Intent  to  Participate 
are  due  May  5, 1995. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  Notices  of  Intent  to  Participate 
-hould  be  addressed  to:  Cop>Tight 
Arbitration  Royalty  Panel  (CARP).  PO 
Box  70977.  Southwest  Station. 
Washington.  DC  20024.  If  delivered  by 
hand,  copies  should  be  brought  to: 
Office  of  the  General  Counsel,  Copyright 
Office.  Room  LM-407t  James  Madison 
Memorial  Building.  101  Independence 
Avenue  SE..  Washington.  DC  20540.  In 
order  to  ensure  prompt  receipt  of  these 
time  sensitive  documents,  the  Office 
recommends  that  the  comments  and 
Notices  of  Intent  to  Participate  be 
delivered  by  private  messenger  service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Kretsinger.  Acting  General 
Counsel.  Copyright  GC/I&R.  PO  Box 
70400.  Southwest  Station.  Washington. 
DC  20024.  Telephone  (202)707-8380. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28, 1992,  Congress 
enacted  the  Audio  Home  Recording  Act. 
This  Act  requires  manufacturers  and 
importers  to  pay  royalties  on  digital 
audio  recording  devices  and  media 
(DART)  that  are  distributed  in  the 
United  States.  The  royalties  are 
deposited  with  the  Copyright  Office  and 
distributed  by  Copyright  Arbitration 
Royalty  Panels  (CARPs) '.  convened  by 
the  Librarian  of  Congress,  to  interested 
copyright  parties  who  file  claims  with 
the  Copyright  Office  each  year  during 
January  and  February. 

The  Act  provides  that  the  royalties  are 
to  be  divided  into  two  funds — the 
Sound  Recordings  Fund,  which 
accounts  for  66V3%  of  the  royalties,  and 
the  Musical  Works  Fund,  which 
accounts  for  33V:»%  of  the  royalties. 

Within  each  fund,  the  Act  establishes 
subfunds.  The  Sound  Recordings  Fund 
consists  of  four  subfunds;  the  first  of 
these — the  Nonfeatured  Musicians 
Subfund — is  allocated  2Vb%  of  the 
Sound  Recordings  Fund,  and  the  second 
subfund — the  Nonfeatured  Vocalists 
Subfund — gets  a  1  Vb%  share.  After  the 
shares  of  these  two  subfunds  are 


'  At  the  time  of  passage  of  the  Audio  Home 
Recording  Act.  the  Copyright  Royalty  Tribunal 
conducted  DART  distribution  proceedings.  The 
Tribunal,  however,  was  eliminated  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993.  Pub.L  No. 
103-198.  and  the  authority  to  distribute  DART 
hinds  was  gi\-en  to  the  CAlRPs.  as  administered  by 
the  Librarian  of  Congress. 
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subtracted,  two  other  subfunds — the 
Featured  Recording  Artist  Subfund  and 
the  Sound  Recording  Owners 
Subfund — receive  40%  and  60%, 
respectively,  of  the  remainder.  In  the 
Musical  Works  Fund,  there  are  two 
subfunds — the  Publishers  Subfund  and 
the  Writers  Subfund — which  each 
receive  50%  of  that  Fund.  Thus,  the  Act 
establishes  the  percenta«^es  for  each 
fund  and  subfund.  but  directs  the 
CARPs,  through  the  pro«;ess  of  a 
distribution  pro<:eeding.  to  determine 
what  amount  each  claimant  within  a 
subfund  is  entitled  to  re<:eive. 

Actxirdingly,  the  Ad  requires  the 
Librarian  of  Congress  to  ascertain  within 
30  days  after  the  last  day  for  filing 
daims — March  30 — whether  there  are 
any  controversies  among  the  claimants 
as  to  the  proper  distribution  of  the 
royalties  in  their  fund  and/or  subfund. 
If  there  are  controversies,  then  the 
Librarian  is  directed  immediately  to 
convene  a  CARP  or  CARPs  to  decide  the 
proper  distribution. 

II.  Consolidation  of  PnM?eedings 

The  first  proceeding  to  be  initiated 
under  the  new  CARP  system  was  the 
distribution  of  the  1992  and  im3  DART 
royalties.  The  1992  DART  distribution 
proceeding  was  begun  by  the  CopyTight 
Royalty  Tribunal,  but  was  suspended 
when  the  Tribunal  was  abolished  and 
needed  to  be  started  anew.  The  1993 
DART  distribution  was  b«gun  by  the 
Copyright  Office  under  the  new 
authority  conferred  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993. 
On  March  1.  1994.  the  Office  published 
a  notice  in  the  Federal  Register  seeking 
comment  as  to  the  existence  of 
controversie.s  in  both  the  1992  and  the 
1993  DART  funds.  59  FR  9773  (March 
1.  1994).  The  interested  copyright 
parties  reported  that  there  were 
controversies  in  the  Sound  Recordings 
Fund  and  the  Musical  Works  Fund  for 
both  1992  and  1993.  In  addition,  several 
of  the  larger  claimants  to  both  funds 
requested  that  the  Office  consolidate  the 
1992  a.;'!  the  1993  DART  distribution 
proceedings  with  the  1994  DART 
distribution  proceeding  and  defer  all 
consideration  of  DART  distributions 
until  1995.  After  seeking  comment  on 
the  request,  the  Office  granted  the 
motion  to  consolidate.  59  FR  35762 
(July  13. 1994). 

Subsequent  to  the  consolidation  of 
proceedings,  the  Copyright  Office 
received  notification  from  the  claimants 
to  the  1992  and  1993  Sound  Recordings 
Fund  that  they  had  reached  a 
settlement.  On  December  15, 1994,  the 
Office  issued  a  distribution  order 
distributing  all  of  the  royalties  in  the 
1992  and  1993  Sound  Recordings  Fund 


to  the  parties  designated  in  the 
settlement  agreement.  Distribution 
Order.  Docket  No.  94-2  CARP-DD 
(December  15. 1994).  No  settlement  has 
been  reached  yet  for  either  the  1992  or 
the  1993  Musical  Works  Fund. 

III.  Request  fer  Gomments  and  Notices 
of  Intent  To  Participate 

In  accordance  with  the  Copyright 
Office's  consolidation  order,  59  FR 
35762.  and  17  U.S.C.  1007,  the  Librarian 
of  Congress  and  the  Copyright  Office  are 
beginning  distribution  proceedings  for 
the  1992  (Musical  Works  Fund  only). 

1993  (Musical  Works  Fund  only),  and 

1994  (both  funds)  DART  royalties 
(collectively  the  1992-94  DART 
proceeding)  by  requesting  that 
interested  copyright  parties  comment  as 
to  the  existence  of  controversies. 
Written  comments  are  due  by  April  5, 
1995. 

To  begin  the  distribution  process  for 
DART  royalties,  the  pertinent  regulation 
of  the  Copyright  Office  rules,  37  CFR 
251.45(a),  requires  that: 

[Tjhc  Librarian  of  Congrass  shall,  after  the 
time  period  for  filing  claims,  publish  in  the 
Federal  Register  a  notice  requesting  each 
claimant  on  the  claimant  list  to  negotiate 
with  each  other  a  settlement  of  their 
differences,  and  to  comment  by  a  date  certain 
as  to  the  existence  of  controversies  with 
respect  to  the  royalty  funds  described  in  the 
notice.  Such  notice  shall  also  establish  a  date 
certain  by  which  parties  wishing  to 
participate  in  the  proceeding  must  file  with 
the  Librarian  a  Notice  of  Intention  to 
Participate. 
See  59  FR  63041  (December  7,  1994). 

A.  Negotiating  settlement.  Section 
251.45(a)  places  an  affirmative  duty  on 
all  claimants  to  DART  royalties  to 
contact  each  other  and  attempt  to 
negotiate  a  settlement  of  their 
differences.  The  claimants  to  the  1992 
and  1993  Sound  Recordings  Fund  have 
already  negotiated  a  settlement  and 
have  received  a  distribution  of  royalties. 
The  1992  and  1993  Sound  Recordings 
Funds,  therefore,  are  no  longer^  part  of 
this  DART  distribution  pr       iding.  The 
Musical  Works  Funds  for  l:i92  and 
1993,  and  the  Sound  Recordings  Fund 
and  Musical  Works  Fund  for  1994, 
however,  are  part  of  this  proceeding, 
and  claimants  to  these  funds  are  subject 
to  the  negotiation  requirement  of 
§  251.45(a). 

The  purpose  of  the  negotiation 
requirement  is  to  make  all  of  the 
claimants  within  each  fund  aware  of 
each  other  and  to  encourage  active 
participation  and  open  discussion 
between  them,  thereby  increasing  the 
possibility  of  settlements.  The  Copyright 
Office  has  compiled  a  claimant  list  of  all 
interested  copyright  parties  who  timely 


filed  a  claim  or  daims  for  the  1992  and 
1993  Musical  Works  Fund,  and  1994 
Musical  Works  and  Sound  Recordir^ 
Funds.  The  claimant  lists  are  available 
from  the  Copyright  Office  at  the 
addresses  provided  in  this  Notice,  and 
claimants  must  use  these  lists  in 
negotiating  settlements  with  each  other 
and  in  reporting  on  the  existence  of 
controversies  to  the  royalty  funds. 

B.  Comments  as  to  controversies.  In 
order  to  determine  whether 
controversies  exist  for  the  1992-94  "^ 
DART  proceeding,  and  consequently 
whether  it  will  be  necessary  to  conver»e 
a  CARP  or  CARPs  to  distribute  these 
royalties,  we  are  asking  the  claimants  to 
provide  the  Office  with  the  following 
information:  (a)  Whether  any 
controversies  exist  concerning 
distribution  of  the  1992  and  1993 
Musical  Works  Fund,  and  the  1994 
Musical  Works  and  Sound  Recordings 
Funds;  (b)  if  controversies  do  exist,  the 
particular  subfunds  for  which  they 
exist;  and  (c)  if  settlements  have  been 
made,  the  identity  of  all  of  the  clainiants 
who  are  covered  by  the  settlement. 

After  the  existence  of  any 
controversies  are  determined,  the  Audio 
Home  Recording  Act  gives  the 
Copyright  Office  30  days  to  distribute 
those  royalties  not  in  controversy.  In 
addition  to  the  information  solicited 
above,  in  order  to  determine  the  amount 
of  royalties  not  in  controversy,  we  are 
asking  any  claimants  who  report  a 
controversy  to  state  how  much  is  in     - 
controversy  in  each  subfund.  The 
information  provided  should  include 
each  claimant's  asserted  percentage  or 
dollar  claim  to  the  subfund,  and  a  brief 
narrative  justifying  that  asserted  claim. 
C.  Notices  of  Intent  to  Participate.  As 
prescribed  by  §  251.45(a),  the  Office  is 
requesting  all  claimants  who  expect  to 
participate  in  the  1992-94  DART 
proceeding  to  file  a  Notice  of  Intent  to 
Participate  with  the  Copyright  Office. 
See  59  FR  63041.  The  Notice  of  Intent 
to  Participate  must  be  filed  with  the 
Office  by  May  5, 1995.  Failure  of  a 
claimant  to  file  a  timely  Notice  of  Intent 
to  Participate,  or  to  be  represented  by 
another  claimant  filing  a  timely  notice, 
may  subject  the  claim  to  dismissal.  The 
filing  of  a  Notice  of  Intent  to  Participate 
is  thus  critical  to  a  claimant  being  able 
to  present  an  effective  claim. 

IV.  DART  Deadline 

A.  DART  deadline.  The  Audio  Home 
Recording  Act  establishes  several 
statutory  deadlines  to  assure  the  speedy 
distribution  of  DART  royalties.  Claims 
are  to  be  filed  by  the  last  day  of 
February,  each  year.  The  existence  of 
controversies  is  to  be  ascertained  by 
MarcJi  30.  Distribution  of  royahies  not 


in  controversy  are  to  be  authorized  for 
distribution  within  30  days  of  the 
finding  that  they  were  not  in 
controversy — that  is,  no  later  than  April 
29.  Prior  to  the  passage  of  the  Copyright 
Royalty  Tribunal  Reform  Act,  the 
Tribunal  was  given  one  year  to  resolve 
any  controversies  in  royalty  distribution 
after  their  declaration.  As  a  result  of  this 
one  year  period,  the  Tribunal  had  a 
greater  amount  of  time  to  address 
controversies  and  address  issues  such  as 
discovery  and  collection  and 
presentation  of  evidence,  and  this  time 
period  was  reflected  in  the  construction 
and  operation  of  the  Tribunal's 
procedural  and  administrative  rules. 
However,  with  the  passage  of  the  CRT 
Reform  Act,  the  time  period  for 
resolving  controversies  has  been  cut  in 
half.  This  time  reduction,  along  with  the 
novel  demands  and  requirements  of  the 
CARPs,  has  required  the  Copyright 
Office  to  adopt  completely  new  rules 
and  procedures  for  distribution  of 
royalties  and  has,  consequently,  made 
the  meeting  of  certain  statutory 
deadlines  exceedingly  difficult. 
Nowhere  is  this  more  evident  than  the 
March  30  deadline  for  declaring  DART 
distribution  controversies. 

The  Administrative  Conference  of  the 
United  States  has  considered  the  issue 
of  how  agencies  should  respond  to 
circumstances  that  affect  their  ability  to 
adhere  to  schedule,  and  has  issued  a 
series  of  recommendations  concerning 
statutory  time  limits.  43  FR  27509  (June 
26,  1978),  1  CFR  305.78-3.  The 
Administrative  Conference  said: 

[Ijt  should  be  recognized  that  special 
circumstances,  such  as  a  sudden  substantial 
increase  in  caseload,  or  complexity  of  the 
issues  raised  in  a  particular  proceeding,  or 
the  presence  of  compelling  public  interest 
considerations,  may  justify  an  agency's 
failure  to  act  within  a  predetermined  time. 
An  agency's  departure  from  the  legislative 
timetable  should  be  explained  in  current 
status  reports  to  affected  persons  or  in  a 
report  to  Congress. 

Id.  at  para.  4. 

The  Copyright  Office  has  already 
faced  the  difficulties  of  meeting  the 
March  30  deadline  for  declaring  DART 
controversies  and  initiating  arbitration. 
The  Office  postponed  the  deadline  for 
the  1992  and  1993  DART  royalties,  prior 
to  the  consolidation  of  these  royalties 
with  the  1994  royalties,  because  it  was 
soon  after  the  passage  of  the  CRT 
Reform  Act  and  we  had  not  yet 
implemented  procedural  rules  for  the 
CARPs.  See  59  FR  9773.  Although  we 
have  now  adopted  final  procedural 
rules,  59  FR  63025,  good  cause 
nonetheless  remains  for  postponing  the 
statutory  deadline  of  March  30. 1995, 
for  declaring  controversies  and  , 


initiating  arbitration  for  the  1992-94 
DART  proceeding. 

An  important  facet  of  the  new  CARP 
procedural  rules  adopted  by  the  Office 
are  regulations  creating  a  45-day 
precontroversy  discovery  period,  prior 
to  initiating  arbitration,  in  which 
claimants  are  directed  to  exchange  their 
direct  cases,  make  discovery  requests, 
file  their  objections  regarding  selection 
of  the  arbitrators,  and  otherwise  engage 
in  precontroversy  motions  practice.  37 
CFR  251.45.  Adoption  of  a 
precontroversy  discovery  period  was 
strongly  urged  by  all  of  the 
commentators  to  the  Office's  rulemaking 
proceeding,  see  59  FR  63030,  and  was 
endorsed  by  Representative  William 
Hughes,  Chairman  of  the  House 
Subcommittee  on  Intellectual  Property 
and  Judicial  Administration  of  the 
House  Committee  on  the  Judiciary,  in 
his  statement  accompanying  the  House 
version  of  the  Copyright  Royalty 
Tribunal  Reform  Act.  See  139  Cong. 
Rec.  H10973  (daily  ed.  Nov.  22. 
1993)("In  order  to  reduce  the  amount  of 
actual  litigation  time,  and  thereby 
reduce  expenses,  I  encourage  the 
Librarian  to  promulgate  regulations 
permitting  exchange  of  information 
before  the  tolling  of  the  180-day 
decision  period,  and,  to  the  extent 
practicable,  generally  to  permit 
precontroversy  discovery."). 

There  can  be  no  meaningful 
precontroversy  discovery  period  under 
the  current  requirement  of  beginning 
DART  arbitration  within  30  days  of 
filing  the  claims.  The  45-day  , 

precontroversy  discovery  period 
prescribed  in  §  251.45(a)  could  not  take 
place  prior  to  March  30,  since  it  would 
overlap  the  period  for  filing  claims. 
Shortening  the  period  to  30  days 
beginning  the  first  day  after  the  filing  of 
claims  would  reduce  the  benefits  of 
precontroversy  discovery  enjoyed  by 
claimants  in  other  proceedings  and 
deny  DART  claimants  a  period  in  which 
to  negotiate  settlements.  Exchange  of 
direct  cases  on  the  first  day  after  the 
close  of  the  filing  period  for  claims  is 
also  impossible  since  the  Office  will  not 
have  had  sufficient  time  to  prepare  the 
claimant  service  Ust,  and  it  is  highly 
unlikely  that  most  claimants  will  be 
prepared  to  exchange  their  direct  cases 
immediately  after  the  filing  period. 
There  is.  therefore,  justifiable  cause  for 
postponing  the  March  30, 1995.  date  for 
determining  controversies  for  the  1992- 
94  DART  funds  to  permit  proper  and 
efficient  operation  of  the  Office's 
procedural  rules.^ 


In  order  to  assure  that  there  is  not  a 
lengthy  delay  in  distribution  of  1992-94 
DART  royalties,  the  Office  will  publish 
the  precontroversy  discovery  schedule 
in  the  Federal  Register  shortly  after 
receipt  of  the  comments  on  the 
existence  of  controversies.  In  addition  to 
the  prehearing  schedule,  the  Office  will 
also  announce  the  date  on  which 
controversies  will  be  declared,  if  any, 
and  arbitration  will  commence. 

Dated:  February  23. 1995. 
Marybeth  Peters. 
Register  of  Copyrigh  ts. 

Approved: 
James  H.  Billington. 
The  Librarian  of  Congress. 
[FR  Doc.  95-5329  Filed  3-3-95;  8:45  ami 

BILUNG  CODE  1410-33-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company, 
Inc.;  Notice  of  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8  issued  to  Southern 
Nuclear  Operating  Company  (the 
licensee)  for  operation  of  the  Joseph  M. 
Farley  Nuclear  Plant.  Units  1  and  2, 
located  in  Houston  County.  Alabama. 

The  proposed  amendment  would 
allow  modifications  to  relocate  the 
lower  level  steam  generator  water  level 
taps  to  be  made  during  the  upcoming 
refueling  outages  for  both  units.  These 
modifications  affect  the  Technical 
Specifications  associated  with  the 
reactor  trip  system  and  the  engineered 
safety  feature  actuation  system 
setpoints. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 


-The  statutor)-  requirement  of  declaring  DART 
controversies  30  days  after  the  close  of  the  claims 
filing  period  is  obviously  a  problem  that  will  t>e 


faced  annually  by  the  Copyright  Office.  To  correct 
for  the  inequities  that  this  requirement  poses,  the 
Office  will  be  seeking  tegislaiive  amendment  of  17 
U.S.C.  1007(b)  in  the  104th  Congress  by  changing 
the  phrase  "Within  30  days  after  the  period 
established  for  the  filing  of  clainu  *  '  *"  to  "After 
the  period  established  for  the  filing  of  claims 
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ainendmeni  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.9(a),  the  licensee  has  provided  its 
analysis  of  tho  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  to  the  steam 
generator  low-low  water  level  reactor  trip 
and  ESF  actuation  setpoint  and  to  the  steam 
generator  high-high  water  level  turbine  trip 
and  fcedwater  isolation  setpoint  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR.  Several  analyses 
previously  performed  in  the  FSAR  required 
re-analysis.  All  acceptance  criteria  for  the  ro- 
aaalyzed  acddents  continue  to  be  met 
Therefore,  there  is  no  increese  in  the 
consequences  of  any  previously  evaluated 
accident.  The  change  to  the  steam  generator 
low-low  water  level  setpoint  affords 
additkMUi)  margin  to  spurious  trips.  No 
fissioa  product  barriers  are  affected.  The 
relocation  of  the  steam  generator  lower  level 
tiip  does  not  result  in  increased  failure 
probability  of  the  Si}  level  tap,  sensing  line, 
or  instrument  Therefere,  the  propose*! 
cbangcs  to  ihe  Technical  Specifications  do 
not  significaatly  increase  the  prot)ability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR. 

2.  The  proposed  changes  to  tho  Technical 
Specifications  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  than  any 
accident  already  evaluated  in  the  FSAR.  No 
new  limiting  single  failures  or  accident 
scenarios  have  been  created  or  identified  due 
to  the  proposed  :hanges.  All  safety-related 
systems  will  continue  to  perform  as 
designed.  No  new  challenges  to  any  installed 
safety  systems  have  been  created  by  the 
proposed  setpoint  modifications.  Therefore, 
the  possibility  of  a  new  or  different  accident 
is  not  created. 

3.  The  proposed  steam  generator  water 
level  setpoint  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safiE?ty. 
Some  re-analysis  was  necessary  because  of 
the  proposed  setpoint  changes;  however,  all 
margin  associated  with  the  current 
acceptance  criteria  continues  to  be 
unafifected.  The  proposed  design  and 
installation  of  the  new  level  taps  using  the 
criteria  of  the  ASN^  Code  with  inherent 
safety  factors  assure  that  the  margin  of  safety 
in  the  structural  integrity  of  the  steam 
generator  shell  is  not  reduced.  Setptiint 
uncertainty  calculations  have  confirmed 
adequate  margin  exists  between  the  assumed 
analysis  sotpoints  and  the  revised  setpoints. 
Therefore,  there  is  mo  significant  tediiction  in 
the  margin  of  safiaty  due  to  the  setpoint 
changes  or  the  physical  modification. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
witlijn  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstaiKes  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  ^ovided  that  its 
final  determination  is  that  tlie 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Ditectives  Branch.  Division  of  Freedom 
of  Infonnation  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  EX:  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockvdle  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW., 
Washineton,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  5. 1995.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  htioiing  and  a 
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petition  for  leave  to  !nter\'ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commis.sion's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  pvhtic 
document  room  located  at  the  Houston- 
Love  Memorial  Library,  212  W. 
Burdenshaw  Street.  Post  Office  Box 
1369,  Dothan.  Alabama  36302.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\'ention  should  be  permitted 
with  particular  reference  to  the 
folfowing  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner'* 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  Sf)ecific  aspect(s)  of  the 
sub^t  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petiti«n  to  intervene 
which  must  include  a  fist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  fai  addition,  the  petitioner 
shall  provide  a  brief  explniation  ol  the 
bases  of  the  contention  and  a  concise 
statement  of  the  ail^ad  facts  or  expcet 
ppinion  whk:h support  tiw  contention 


and  on  which  th«  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  reference  to  those  specific 
soun;es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendnwnt  under  consideration.  The 
contention  must  lie  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  sutJi 
a  suppl^'ment  which  satisfies  these 
requirements  with  respei;t  to  at  least  ojie 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  Ijej^ine 
parties  to  the  pro<.eedings.  subject  to 
any  limitations  in  the  order  granting 
leave  to  intervene,  and  have  the 
opportunity  to  participate  fully  in  the 
(  onduct  of  the  hearing,  including  the 
opportunity  to  present  evidence  and 
i.ros.s-exaniine  witnesses. 

If  a  hearing  is  requested,  the 
Comnussion  will  make  a  final 
determination  on  the  issue  of  nu 
signifKant  hazards  consideration.  The 
final  determination  will  serve  to  de<.ide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
sii4nin<^nt  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
pi-nce  after  issuance  of  the  amendnient. 

If  the  filial  determination  is  that  the 
amendment  request  involves  a 
signifitxint  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  i.s.su.ince  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Doi.keling  and  Services  Branch,  or  may 
be  deliv«>re.d  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Wa.shington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
(luring  the  last  10  days  of  the  notice 
|)eriud.  it  is  requested  tliat  the  petitioner 
jiromptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
UnJor.  at  l-(800)  248-5100  (in  Miss«)uri 
l-(800)  342-6700).  TImj  Western  Union 
operator  should  be  given  Datagram 
Iden I  ideation  Number  Nl02:i  aiid  tlte 
follovvii;g  message  addpes.sed  to  Williau) 
II.  Dateuian;  petitioner's  name  and 
telephone  number,  date  petttiori  was 


mailed,  plant  name,  and  publicatfon 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nitclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  M.  Stanford  Blanton. 
Esq.,  Balch  and  Bingham,  Post  Office 
Box  306,  1710  Sixth  Avenue  North, 
Birmingham.  Alabama  35201,  attorney 
for  the  license. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  offit.er  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fadors  specified  in  10 
CFR  2.714(a)(1)  UUv)  and  2.714(d). 

For  further  details  with  respei-f  to  this 
action,  see  the  application  for 
amendment  dated  hme  10,  1994.  which 
is  available  for  public  inspection  at  the 
Commission's  Pul)hc  Document  Room, 
the  Gelman  Building.  2J20  L  Street, 
NW..  Washington.  [)C,  and  at  the  local 
public  document  room  located  .it  the 
Houston-Love  Memorial  Library .  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369. 
Dothan,  Alabama  36302. 

Datfd  at  Rockville,  Marvlaiid,  this  ihth  day 
c.f  Kobritiry  IU95. 

For  the  Nui  leai  Hci;i;l.)tiiiy  l-tmniiss-ion. 

Byron  L.  Siege), 

Projnt  Manager.  Prnjt.tt  DirnctnroU- 11-1. 

Divi.sirjn  of  Realtor  l^rnjf^  ts — I/I),  Offir  eof    ' 

Suilfur  Re<>rtor  Pegiiltjtion 

jFR  Di.(..  ')5-53fi4  File.]  3  :I-9S  HAS  .,m\ 
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[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determtnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nu(.lear  Regulatory 
Commission  (the  Commission)  is 
considering  i.s.suance  of  an  .imendment 
to  Fa<;ility  Operating  Lif;ense  Nos.  NPF- 
87  and  NPF-89  issued  to  Texas  Utilities 
Ele<.tric  Company  (TU  Electric,  the 
licensee)  for  operation  of  the  Comanche 
Peak  Steam  Ele».-tric  Station,  Units  1  and 
2  located  in  Somervell  County.  Texas. 

The  proposed  ainendment  would 
modify  the  Comaniiie  Venk  Steam 
Electric-  Station  (CPSE.S)  Te<Jiniral 
Specification  (TS)  3/4.6.2, 
"Depressurization  and  Cooling 
Systems — Containment  Spray  Systein" 
Surveillance  RequirerMMit  (.SR)  4.6.2.1b. 


is  repl«%d  with  NUREG-1431  SR 
3.6.6A.4.  This  change  replaces  the 
spedfic  pump  flow  and  head  values 
now  contained  in  the  SR  with  the 
general  requirement  that  the  pump 
develop  the  required  head  at  the  flow 
test  point.  Also  Bases  3/4.6.2.1 
"Containment  Spray  System"  will  be 
revised  to  expand  the  detail  consistent 
with  the  NUREG-1431  Bases  SR 
3.6.6A.4.  The  Bases  from  NUREG-1431 
has  minor  modifications  to  reflect  (1) 
that  the  CPSES  containment  spray 
pumps  are  te.sted  via  a  special  test  line 
which  allows  testing  at  flows  higher 
than  that  allowed  by  the  miniflow 
recin.ulation  line:  (2)  the  "pump  design 
curve"  is  tenned  the  "analytical  pump 
curve":  and  (3)  the  reference  to  the 
technical  requirements  manual  where 
the  pump  head  requirements  are 
defined  is  provided  for  the  user's 
information. 

Before  i-ssuance  of  the  proposed 
license  amendment,  the  Commi.ssion 
will  have  made  findings  required  bv  the 
.\tomic  Energy  Art  of  19.54.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determin.ition  that  the 
amer.dment  request  involves  no 
signifion?  hazards  consideration.  Under 
the  Commis-sion's  regulations  in  10  CFR 
50.02,  this  means  that  operation  of  the 
fat.ility  in  aci:ordance  with  'he  propoM»«l 
amendment  would  not:  (1)  Involve  a 
significant  intj-ea.se  in  the  probability  or 
conseqi;enc:esof  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  .\s  required  by  10  CFR 
50.!iil(a).  the  li(ensee  has  provided  its 
analysis  of  the  issue  of  no  signifH.a')f 
hazards  consideration,  which  is 
presented  below: 

1.  D')  thi!  prupostHj  I  hariRes  involv*'  h 
Mj>niru.ant  in<j-easf!  in  the  priibabiKty  f>r 
<  onsfqufin.i-s  of  an  acci<lpnl  previtiusly 
HvahiHted'.' 

The  relrx  ;ttU>n  wf  the  specific  valu«.  iur 
Row  and  (iev.eU>p*.'d  head  at  the  flow  ti*s: 
point  to  tht!  Tw.hniial  Requiipments  Manual 
(TKM)  is  cssenti.illy  an  ad:ninistrativi! 
changp  The  chungr  does  not  c  hange  t.ht 
plant  haniwart*  («■  ojicratjng  pmredurj^v.  A-- 
surh.  the  rhang»»  has  no  impa<1  on  thf 
prolwliiiity  of  an  an  i»lent. 

Tho  c.onsefji»en«:<:s  of  an  ait:ident 
pn>vini!sly  evaliwfed,  as  it  relates  to  Ilii* 
pHrfonn.«iMj>  charat  t>:ri<4tics  of  the 
'ontdininent  spray  pumps,  depends  on  th*'; 
pumps  nnjeting  the  pcrformauce 
<.hai'ai:ti^risti(:^  in  ttut  .I'latytical  pump  <  urve 
used  by  fhf  aintainraeitT  analyses.  Simr  Thu 
limitations  establishf^f  in  the  TRM  will 
continue  to »?n5mre  tlwi  this  ;inahrti<Til  putnp 
rtirve  is  met,  thttre  is  iw>  impart  nn  ttte 
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aixident  analyses.  The  initial  TRM  will 
duplicate  the  existing  surveillance  values.  In 
the  future,  the  TRM  values  may  be  slightly 
more  or  slightly  less  restrictive  based  on 
changes  to  the  containment  analyses  or  their 
design  inputs.  The  result  of  this  variation 
could  be  a  minor  variation  in  the 
consequences  of  an  actual  event  were  one  to 
occur  however,  the  consequences  would  be 
bounded  by  the  existing  safety  analyses  and 
therefore,  the  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possiblity  of  a  new  or  diRerent  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  add  new 
hardware  to  the  units  or  change  plant 
operations.  Relocation  of  the  surveillance 
acceptance  criteria  to  the  TRM  cannot  initiate 
an  event  nor  cause  an  analyzed  event  to 
progress  differently.  Thus,  the  possibility  of 
a  new  or  different  kind  of  accident  is  not 
created. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  affected  since 
the  surveillance  will  continue  to  be  required 
by  Techincal  Specifications  at  the  same 
frequency  and  that  surveillance  will  continue 
to  ensure  the  containment  spray  pump 
performance  is  bounded  by  the  analytical 
pump  curve  used  in  the  containment 
analyses. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
duiing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  \baX  the  need  to 


take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Aministration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
.  comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Mar>'land,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  5, 1995,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497,  Arlington, 
Texas  76019.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  f>erson  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioners  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  incude  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  fh.nt  th« 
amendment  request  involves  no 
significant  hazards  considpration,  the 
Qjmmission  may  issue  the  amendment 
and  make  it  immediately  effertive, 
notwithstanding  the  request  for  a 
hearinij.  Any  hearing  held  would  lake 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
sjgnific:ant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  1.  Street.  NW.,  Washington,  DC,  by 
the  ah()\e  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  nuti4:e 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
M800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identifi(.ation  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Bet;kner,  Director,  Projeci  Directorate 
1 V-1 :  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  pa^ 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commis.sion,  Washington.  DC  20555, 
and  to  George  L.  Edgar,  Esq..  Newman 
and  Holtzinger.  1615  L  Street.  N.W., 
Washington,  D.C  20036,  attorney  for  the 
licensee. 

Nontiraely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Corrunission.  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7l4(a)(l)0Hv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  28. 1995, 
whirJi  is  available  for  public  inspection 
at  the  Commission's  Public  Tocumenl 
Rocm.  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC  and  at  the 
local  public  document  room  located  at 
the  University  of  Texas  at  ArH^gtcHi 
Library,  Govenunem  Publications/ 
Maps,  702  College.  P.a  Box  19497, 
Arlington,  Texas  76019. 


Dated  at  Rockville,  Murvland,  thi.-;  \<  day 
lit  March  1995. 

For  the  Nuclear  Keguialory  Commission. 
Timothy  |.  Psfich, 

Prr)/ea  Mon«j»er.  Pmjett  DirKtumti'  IV-I. 
Divhirm  of  Reactor  Profe<:ts—lll/lV,  Offkrof 
\ucie«jr  Heactor  Rf^uhtion. 
|FR  D<)c.  95-53h5  Filed  3-3-95;  8:4!>  ami 
nujNecaoE  tsm-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35425;  Fit*  Ko.  SR-MSTC- 

95-01] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  immediate 
Effectiveness  of  Proposed  Rule 
Change  Making  Technical  Corrections 
to  Articles  III  &  IV  of  the  Midwest 
Securities  Trust  Company  Rules 

Ft;hnwry  28, 1995. 

Pursuant  to  Section  19(bHl)  of  the 
Secnirities  Exchange  Act  of  1934 ' 
("Act"),  notice  is  hereby  given  that  on 
January  18,  1995,  the  Midwest 
Securities  Trust  Company  C'MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  MSTC. 
On  January  30,  1995,  MSTC  amended 
the  proposal  to  include  an  additional 
cross-reference  correction. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rale  Change 

MSTC  proposes  the  following  rule 
change  in  order  to  make  technical 
corrections  to  Section  3(ii)  of  Rule  1  of 
Article  IV  and  to  Section  2(ii)  of  Rule 
KB)  of  Article  HI  of  MSTC's  rules. 

II.  Self-Regulatory  Organization's 
Staterarat  (rf  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  pepared 
suimnanes,  set  forth  in  sectioos  (A).  P), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

M/  Self-Rff^uhtnry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for.  the  Proposed  Rnle 
Change 

The  purpose  of  the  proposal  is  to 
make  a  technical  revision  to  Section 
3(ii)ofRulel  of  Article  IV  of  MSTCs 
rules.  On  May  12,  1993,  the  Commission 
approved  MSTC's  pilot  Same-Dav  Fund 
Settlement  ('SDFS ")  service-^  The  SDFS 
rules  amended  and  renumbered  SefJion 
3  of  Rule  1  of  Article  III  to  Sections  2 
and  3  of  Rule  1  (B)  of  Article  m. 
However,  Section  3(ii)  of  Rule  1  of 
Article  IV  was  not  amended  to  reflect 
the  proper  cross-reference  to  Sections  2 
and  3  of  Rule  1(B)  of  Article  111  instead 
of  Section  3(ii)  of  Rule  1  of  Article  III; 
this  proposal  makes  this  correction. 
MSTC  also  proposes  to  make  a  technical 
revision  to  Section  2(ii)  of  Rule  KB)  of 
Article  III  of  MSTC's  rules  to  reflect  the 
proper  cross-reference  to  Section  1  of 
Rule  1(B)  of  Article  III  instead  of  Seaion 
1  of  Rule  1  of  .Article  m. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act.  and  the  rules 
and  regulations  thereunder  because 
clarifying  MSTCs  rules  will  facilitate 
the  prompt  and  accurate  clearance  ar>d 
settlement  of  securities  transactions. 

IB)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulotor}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MSTC  will  notify 
the  Commission  of  any  written 
comments  received  by  MSTC 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A)(iii)*  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)'  promulgated 
thereunder  in  that  the  proposal  effects  a 
change  in  an  existing  service  that  does 


<  IS  XXS.C  ntmn  tiaea). 

2  l^cMr  from  Davta  T.  RumS.  Piaky  a 
ferrj  Ctrpent«.  ^iritunt  IMractBr.  DtoMaa  of 
Market  Regulation,  ComnvMsion  Oanuary  30, 199S). 


'For  a  complete  description  of  MSTCs  pilot 
SDFS  service,  refer  to  Securities  Exchange  Act 
Release  No.  32300  (May  12. 1993).  58  FR  29438 
IFile  Na  SR-MSTC-90-e|  (order  approving  a  pilot 
SDFS  jervice). 

*  IS  U.S.C  7aB(b)t3XA||U}>t*M»X 

>  ir  CFR  24ai9b-4(e)(4)  (1«94). 
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not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  MSTC's  custody 
or  control  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  MSTC  or  persons  using  MSTC's 
services.  At  any  time  within  sixty  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
nticessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  E.xchange 
Commission.  450  Fifth  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-95-01  and 
should  be  submitted  by  March  27.  1995. 

For  iht;  Commission  by  the  Division  of 
Miirkct  Regulation,  pursuant  to  delegated 

ai!t!iority.'' 

Margaret  H.  McFarland, 

Deputy  Sfcretary-. 

jf-K  Doc .  05-537,1  Filed  .l-.l-OS:  8:45  am) 
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[Release  No.  34-35424;  File  No.  SR-MSTC- 
94-21] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  of  Proposed  Rule 
Change  Seeking  To  Establish  an 
Automated  Program  for  the  Transfer  of 
Certain  Securities  Between  the 
Midwest  Securities  Trust  Company  and 
Transfer  Agents 

February  28,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  notice  is  hereby  given  that  on 
December  28,  1994,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MSTC. 
The  Commission  is  pubHshing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  establish  an 
automated  program,  to  be  known  as 
ATS.  for  the  transfer  of  certain  securities 
between  MSTC  and  transfer  agents. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  niost  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  seeks  to 
establish  an  automated  program  for  the 
transfer  of  securities  between  MSTC  and 
transfer  agents.  Under  MSTC's  proposed 
program,  MSTC  and  the  transfer  agents 
participating  in  the  program  will  use  a 
master  balance  certificate  ^  to  evidence 


•  17  CKK  200.30-3(81(12)  (1994). 


•15  U.S.C.  78s(b)(l)  (1988). 

2  For  the  purpose  of  the  ATS  program,  "balance 
certificates"  shall  mean  a  certiTicate  registered  in 
the  name  Kray  &  Co..  which  is  MSTC's  nominee 
name,  which  evidences  (1)  record  ownership  by 
Kray  A  Co.  of  the  number  of  shares  or  units  of  the 
issue  shown  from  time  to  time  on  the  records  of  the 


the  number  of  securities  of  a  particular 
issue  registered  in  MSTC's  nominee 
name  and  transferred  into  or  out  of 
MSTC  through  the  transfer  agents.  The 
transfer  agents  will  have  custody  of  the 
securities  in  the  form  of  balance 
certificates  registered  in  MSTC's 
nominee  name.  The  balance  certificates 
will  be  adjusted  daily  to  reflect  MSTC's 
withdrawal  and  deposit  activity. 

Currently,  if  a  participant  requests  the 
withdrawal  of  one  hundred  shares  of  a 
security  from  MSTC,  MSTC  will  send  a 
written  instruction  to  the  transfer  agent 
followed  by  a  physical  surrender  of  the 
shares  to  the  transfer  agent.  The  transfer 
agent  will  reissue  the  shares  in  the 
requested  name  and  will  send  the  shares 
back  to  MSTC.  Using  the  ATS  program, 
an  electronic  instruction  will 
immediately  effectuate  ttie  withdrawal 
transfer  thus  eliminating  the  extra  step 
of  physically  surrendering  the  security 
from  MSTC  to  the  transfer  agent 

For  issues  eligible  for  ATS,  MSTC 
will  deliver  to  participating  transfer 
agents  nominee  and/or  non-nominee 
certificates  '  for  each  issue.  The  transfer 
agent  will  cancel  the  certificates 
delivered  and  issue  one  or  more  balance 
certificates  per  issue.  The  transfer  agent 
will  retain  possession  of  the  balance 
certificates  and  hold  them  in  a  secured 
area  at  all  times. 

In  its  normal  course  of  business, 
MSTC  will  continue  to  deliver  to 
participating  transfer  agents  nominee 
certificates  and/or  non-nominee 
certificates  with  the  instructions  to 
register  the  transfer  of  the  non-nominee 
certificates  into  the  account  of  Kray  & 
Co.  MSTC  also  will  instruct  the  transfer 
agent  to  include  the  securities 
evidenced  by  the  nominee  and/or  non- 
nominee  certificates  in  the  balance 
certificate  for  the  issue  represented  by 
such  balance  certificate.  MSTC  also  may 
issue  instructions  to  the  transfer  agent  to 
register  the  transfer  of  all  or  some  of  the 
securities  evidenced  by  a  balance 
certificate  to  a  name  other  than  Kray  & 
Co.  or  to  issue  a  certificate  to  a  name 
other  than  Kray  &  Co.  The  transfer  agent 
will  increase  or  decrease  the  number  of 
securities  evidenced  by  the  balance 
certificate  so  that  at  the  end  of  each  day 
the  balance  certificate  will  evidence  the 
number  of  securities  equal  to  the 


issuer  thereof  or  (2)  the  duties  of  the  i.ssuer  thereof 
to  perform  the  obligations  shown  from  lime  to  time 
on  the  records  of  the  issuer  thereof,  which  records 
are  maintained  by  a  transfer  agent,  as  being 
evidenced  by  such  certificate,  which  certificate 
shall  be  retained  by  a  transfer  agent. 

■•  For  the  purpose  of  the  ATS  program,  the  term 
"nominee  certificates"  shall  mean  a  certificate  of  an 
issue  registered  in  the  name  of  Kray  &  Co.  The  term 
"non-nominee  certificate"  shall  mean  a  certificate 
of  an  issue  registered  in  a  name  other  than  Kray  & 
Co, 


previous  balance  plus  any  securities 
received  from  MSTC  to  be  registered  in 
the  name  Kray  &  Co.  minus  any 
transfers  and  issuance  of  certificates  in 
a  name  other  than  Kray  &  Co.  The 
transfer  agent  will  confirm  in  writing, 
on  a  daily  or  other  periodic  basis  as 
MSTC  may  reasonably  request,  the 
number  of  securities  evidenced  by  each 
balance  certificate. 

The  obligations  of  the  ATS  transfer 
agents  and  MSTC  will  be  set  forth  in  a 
Balance  Certificate  Agreement 
("Agreement")  executed  by  each  ATS 
transfer  agent  and  MSTC.-"  The 
Agreement  provides  that  all  shares  or  * 
units  or  the  amount  of  any  obligations 
evidenced  by  the  balance  certificate 
which  come  into  posses.sion  of  the 
transfer  agent  pursuant  to  ATS  will  be 
the  sole  property  of  MSTC.  The  transfer 
agent  will  not  obtain  any  legal  or 
equitable  right,  title,  or  interest  in  or  to 
such  securities  evidenced  by  the 
balance  certificates. 

The  Agreement  also  provides  that 
upon  request  from  MSTC,  the  transfer 
agent  will  be  obligated  to  deliver,  within 
twenty-four  hours,  all  securities 
evidenced  by  a  balanced  certificate.  If 
the  transfer  agent  determines  that  any 
security  held  by  it  is  Io.st,  destroyed, 
stolen,  or  otherwise  unaccounted  for, 
the  transfer  agent  must  notify  MSTC 
immediately  and  issue  a  replacement 
certificate. 

The  Agreement  provides  that  the 
transfer  agent  must  maintain  an 
insurance  policy  in  the  form  of  a 
customary  banker's  blanket  bond  to 
cover  any  securities  received  from 
MSTC  or  held  by  the  transfer  agent 
pursuant  to  ATS.  The  bond  must  be  in 
the  maximum  amount  of  one  hundred 
million  dollars.  The  Agreement  further 
states  that  the  transfer  agent  must 
provide  annually  to  MSTC's  satisfaction 
evidence  that  .such  blanket  bond  or 
comparable  plan  of  insurance  is  in  full 


UMI 


■*  If  a  transfer  agent  employs  ;i  prDCC.ssf)r  to 
perform  the  transfer  agent's  duties  in  AT.S.  the 
transfer  agent  and  processor  must  enler  into  a 
separdle  agreement  obligating  the  procPs.sor  to 
perform  the  duties  described  in  the  Agreement.  The 
transfer  agent  must  notify  MSTC  if  there  is  any 
material  changed  to  the  terms  of  the  agreement 
Ijetween  the  transfer  agent  and  processor,  if  there 
is  a  termination  or  anticipated  termination  of  the 
agreement,  or  if  there  is  a  breach  of  the  agreement 
or  an  event  that  will  affect  or  might  rea.sonably  be 
expected  to  affect  the  processor's  ability  to  perform 
any  of  its  obligations  under  the  agreement.  MSTC 
only  will  permit  a  transfer  agent  to  emplov  a 
processor  as  its  agent  if  the  transfer  agent  represents 
and  warrants  that  it  will  bear  any  and  all  liability 
and  responsibility  for  all  securities  held  by.  all 
actions  taken  by,  and  all  obligations  a.ssigned  to  the 
processor  with  the  same  force  and  effect  as  if  the 
.securities  were  held  by.  the  actions  were  taken  by. 
or  the  obligations  were  those  of  the  transfer  agent. 


effect.''  When  the  transfer  agent  is 
responsible  for  the  shipment  of 
securities,  the  Agreement  requires  that 
the  transfer  agent  provides  adequate 
insurance  coverage  or  require  coverage 
from  the  carrier  to  cover  losses  that 
occur  while  in  transit  to  and  until 
received  by  MSTC.  The  amount  of 
coverage  must  be  equal  to  or  exceed 
1 10%  of  the  fair  market  value  of  the 
securities  shipped.  The  transfer  ngciit  is 
not  obligated  to  delivery  shares 
evidenced  by  balance  certificates  within 
twenty  four  hours  of  such  a  request  from 
MSTC  if  the  aggregate  value  of  the 
shares  to  be  delivered  exceeds  the 
amount  of  the  bankers  blanket  bond. 
The  transfer  agent  will  instead  deliver 
or  make  available  the  certificates  as 
promptly  as  possible.** 

Instructions  from  MSTC  to  register  the 
transfer  of  securities  evidenced  hy  a 
balance  certificate  in  a  name  other  than 
Kray  &  Co.  will  constitute  a  presentation 
of  the  balance  certificate  to  the  transfer 
agent  under  applicable  law.  The  same 
warranties  that  would  apply  if  MSTC 
physically  presented  the  balance 
t;ertificate  to  the  transfer  agent  will  be 
applicable  in  this  instance. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(A)  of  the  Act '  in  that  it 
enhances  MSTC's  ability  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  it  is  responsible  and  to  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

MSTC  also  believes  the  rule  change 
will  further  MSTC's  goal  of  minimizing 
the  exposure  of  securities  to  loss  in 
transit  between  MSTC  and  transfer 
agents.  The  program  will  eliminate 
needless  movement  of  securities.  Under 
ATS.  securities  will  be  maintained  in  a 
form  that  will  no  longer  permit  the 
ready  negotiation  of  the  securities  in  the 
event  of  theft. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 


■'The  transfer  agent  may  limit,  dpcrca.se.  or  (am  el 
the  blanket  bond  protection  upon  thirty  davs  prior 
notice  of  such  action  to  MSTC. 

'■  Before  delivering  the  MSTC  certificates  with  ,in 
aggregate  current  market  value  in  exce.ssof  the 
maximum  amount  of  the  blanket  t)ond.  the  transfer 
agent  may  not  create  or  maintain  certificates,  other 
than  any  t)alance  certificate,  having  a  value  in 
excess  of  the  blanket  tiond. 

'  15  U.S.C.  78q-l  (b)(3)(A)  (198B). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Pmnt 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  ol 
the  publication  of  this  notice  in  the 
Federal  Register  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  ninety  days  of  such  date 
if  it  find  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to-which  MSTC 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  t:hange  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change, 
wotild  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  ihi! 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referenr:e 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  stit  h 
filing  will  also  be  available  for 
inspection  and  copying  at  the  print  ipal 
office  of  MSTC.  All  submissions  shotild 
refer  to  File  No.  SR-MSTC-94-21  and 
should  be  submitted  by  Man.h  27.  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegatiMJ 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  95-5374  Filed  .3-3-95:  8:45  iim| 
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[Release  No.  34-35423;  File  No.  SR-NSCC- 

9S-01] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Expanding  the  Types  of 
Payments  Processed  Through  the 
Mutual  Fund  Networking  Service 

February  28. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 » 
("Act"),  notice  is  hereby  given  that  on 
January  10, 1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NSCC  proposes  to  modify  its  Mutual 
Fund  Networking  Service  rules  to 
permit  settlement  of  additional 
payments  pertaining  to  mutual  fund 
activity. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  tt  received  on  the  proposed 
rule  change.  The  text  of  these  statement 
may  be  examined  at  the  places  specified 
in  hem  IV  Ijelqw.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

M^  Stilf-Regulntory-  Organization's 
Statement  nfthe  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC's  Mutual  Fund  Networking 
Service  currently  enables  Networking 
participants  to  transmit  mutual  fund 
customer  account  data  among  NSCC's 
broker-dealer  and  mutual  fund 
processing  members^  and  to  settle 


'15  1I.S.C.  78s(b)(l)(1988). 

-'  Kor  a  detailed  (kscription  of  NS(X"*s  Networking 
Service,  refer  lo  Securities  Exchange  A<:l  Ke.lease 
No.  26376  (December  28.  1988).  53  FR  52544  IFile 
No.  SR-NSCC-a&-08l  (order  granting  apjiroval  to 
N.SCC'.H  Networking  Sstvice). 


mutual  fund  dividend  payment.s.'  The 
proposed  rule  change  will  modify  the 
Mutual  Fund  Networking  Service  to 
permit  settlement  of  other  payments 
pertaining  to  mutual  fund  activity  in 
addition  to  dividend  payments."  NSCC 
currently  proposes  to  allow  Networking 
participants  to  settle  payments  which 
result  from  standing  instructions  (e.g.. 
monthly)  given  by  a  customer  to  a 
mutual  fund  to  liquidate  a  certain 
amount  or  value  of  shares  or  specific 
instructions  given  by  a  customer 
directly  to  a  mutual  fund  to  liquidate 
shares.'  The  proposed  rule  modifies  the 
existing  Mutual  Fund  Networking 
Service  to  better  meet  the  needs  of 
NSCC's  Networking  participants  by 
expanding  the  standardization  of  money 
payments  on  an  automated  basis. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  and  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder,  because  the 
proposal  will  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of    . 
securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)6  of  the  Act  and  pursuant 
to  Rule  19b^(e)(4)''  promulgated 
thereunder,  in  that  the  proposal  effects 
a  change  in  an  existing  service  that  does 
not  adversely  affect  the  safeguarding  of 


'  Securities  Exchange  Ac;  Release  No.  2860A 
(Novembor  19.  1990).  55  KR  48193  (File  No.  NSCC- 
89-131  (order  granting  permanent  approval  to 
NSCC's  automated  settlement  of  mutual  fund 
dividends). 

'Payments  made  ihiough  the  Networking  Service 
are  not  guaranteed  by  NSCC:  therefore.  NSCC 
reserves  the  right  to  reverse  any  credit  in  the  event 
NSCC  does  not  receive  a  corresponding  payment 
from  a  Fund  member 

'  NSCC  will  be  required  lo  file  a  proposed  nile 
change  pursuant  lo  Section  19(b>  of  the  Act  before 
allowing  other  types  of  payments  lo  be  piat:essed 
through  the  Networking  service. 

"  15  u  s.c.  78s(b«3)(A)(iiii  iigaal 

'  17  CFR  240.19b-4(e«4)  (1994). 


securities  or  funds  in  NSCCs  custody  or 
control  and  does  not  significantly  affect 
the  respective  rights  or  obligations  of 
NSCC  or  persons  using  NSCC's  services. 
At  any  time  within  sixty  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  .summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
nece.ssary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  \VV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statement  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  tn 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW  . 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  printupal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSC.C-9.5-0 1  and 
should  be  submitted  by  March  27. 1993 

For  the  Commission  by  tin-  Division  of 
Marked  Regulation,  pursii.iiit  to  (ii-li-iintod 
authority  " 

Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  Doc  95-5;!72  Pil.-ti  (-  l-'>,S.  «  4";  atri! 
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[Investment  Company  Act  Rel.  No.  20925/ 
International  Rel.  No.  788  812^970] 

Enersis  S.A.;  Notice  of  Application 

Februar\'27   19«5 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Ac1"). 

APPLICANT:  Enersis  S.A. 
RELEVANT  ACT  SECTION:  Section  2(a)(9). 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  It  controls 


Empresa  Nacional  de  EIe<;tricidad  S.A. 
("Endesa"),  notwithstanding  that  it 
owns  less  than  25%  of  its  voting 
securities. 

FILING  DATE:  The  application  was  filed 
on  April  28,  1994  and  amended  on  July 
8, 1994  and  October  6,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  .should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  23,  1995,  and  should  be 
accompanied  by  proof  of  .service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  sut;h  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant,  Santo  Domingo  789, 
Santiago,  Chile. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollack-Mafz,  Senior  Attorney,  at  (202) 
942-0570,  or  Barry  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Chilean  holding 
company  primarily  engaged  through  its 
majority-owned  subsidiaries  and  related 
companies  in  the  utility  business. 
Applicant  is  not  registered  under  the 
Investment  Company  Act  by  viriue  of  its 
reliance  on  rule  3a-i.' 

2.  Ende.sa  is  a  Chilean  electric 
generation  company,  Applicant  owns 
directly  and  indirectly  approximately 
17%  of  Endesa  and  is  Endesa 's  largest 
shareholder.  Four  of  the  five  remaining 
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'  Rule  3ji-l  provides  that  an  issuer  nipcling  the 
statutory  definition  of  an  investment  compjinv  is 
not  an  investment  company  if:  (a)  no  more  than 
45%  of  the  value  of  its  total  assets  (exriiisivn  or 
government  securities  .ind  cash  items)  consi.sts  of 
securities  other  than  governmrni  securities, 
securities  issued  by  employee  securities  companies, 
securities  of  certain  majority -owned  subsidiaries, 
and  securities  issued  by  companies  under  the 
primary  control  of  the  issuer  that  are  not  inve.stmi-nt 
companies:  and  (b)  no  more  than  45%  of  its  income 
after  taxes  (over  the  last  four  fi.scal  quarters 
combine<l)  is  received  from  such  .securities. 


largest  shareholders  of  Endesa  are 
entities  comparable  to  United  States 
pension  funds.  Under  Chilean  law.  the 
amount  one  of  these  entities  can  invest 
in  a  company  similar  to  Endesa  is  the 
lesser  of  7%  of  its  assets  or  7%  of 
Endesa's  equity.  The  fifth  large 
shareholder  of  Endesa  is  a  company 
owning  approximately  3.4%  of  Endesa's 
shareholder  equity.  Applicant, 
therefore,  owns  more  than  twii;e  as 
many  shares  as  the  next  largest 
shareholder. 

3.  Three  of  Endesa's  nine  nienil)er 
board  are  Enersis  officers  or  dire<;tors. 
Enersis's  equity  ownership  gives  it  the 
power  to  elect  two  of  Ende.sa's  dire<:tors: 
a  third  Enersis  official  on  Endesa's 
board  publicly  campaigned  for  the 
position.  These  persons  also  hold  the 
positions  of  Enersis's  Chairman  of  the 
Board,  its  Chief  Executive  Officer,  and 
its  Director  of  Planning  and 
Development.  Applicant's  Chief 
Executive  Officer  is  the  Chairman  of  the 
board  of  Endesa.  The  Chairman  is 
entitled  to  cast  a  second  vote  in  the 
event  of  a  tie  of  Endesa's  board  of 
directors,  thereby  giving  Enersis  an 
additional  vote. 

4.  Enersis,  previously  a  government- 
owned  utility,  was  privatized  in  1987 
and  re.structured  to  become  a  holding 
company.  Since  its  privatization,  all  of 
Enersis's  stock  acquisitions  have  been  of 
utility  businesses.  Enersis's  strategy  has 
been  to  concentrate  its  activities  on  its 
core  utility  business  and  to  take  .slock 
positions  in  other  entities  only  under 
circumstances  where  it  is  the  dominant 
.shareholder  or  where  it  and  Endesa 
together  are  the  dominant  shareholders 
of  the  entity  whose  stock  is  being 
acquired. 

5.  Jose  Yuraszeck,  Enersis's  Chief 
E.xe<;utive  Officer.  be<:ame  Endesa's 
Chairman  in  April  1992.  He  is 
commonly  referred  to  as  the  "Eleclricitv 
Czar"  in  Chile  and  is  identified  by  the 
public  as  personifying  Endesa.-^  Mr. 
Yuraszeck  is  also  Chairman  of  Endesa's 
subsidiary  formed  to  build,  own.  and 
mange  Endesa's  major  power  plant 
development. 

6.  Endesa's  Director  of  Planning  and 
Development  was  assigned  to  Endesa  at 
Enersis's  direction  and  the  planning  and 
development  staffs  of  Enersis  and 
Ende.sa  have  collaborated  on  various 
projects. 

Applicant's  Legal  Analysis 

1.  Section  2(a)(9)  defines  "control"  as 
"Ihe  power  to  exercise  a  controlling 
infiuence  over  the  management  or 
policies  of  a  company,  unless  such 
power  is  .solely  the  result  of  an  official 


position  with  such  company  "  Section 
2(a)(9)  al.so  creates  a  presumption  that 
owners  of  more  than  25%  of  a 
company's  voting  securities  «:onlrol- 
such  company,  and  the  owners  of  25"^. 
or  less  of  a  company's  voting  set;urities 
do  not  control  such  company.  A 
securityholder  may  obtain  an  SEC  order 
rebutting  either  presumption  by 
producing  evidence  to  the  contrar\ . 

2.  Applicant  seeks  an  order  of  the  .SKC 
declaring  that  it  controls  Endesa, 
notwithstanding  the  presumption  under 
Ihe  Act  that  ownership  of  less  than  25% 
of  a  company's  voting  securities  is 
insufficient  to  establish  control.^ 

3.  Applicant  argues  that  the  facts  set 
forth  in  the  application  are  sufficient  to 
support-a  finding  that  applicant  controls 
Endesa.  Applicant  holds  the  largest 
share  of  Endesa's  voting  securities  and 
has  significant  representation  on 
Endesa's  board  of  directors. 

By  tht!  Commission. 
Margaret  H.  McFarland, 

Deputy  St-cretary. 

IFK  Doc.  95-5334  Filed  3-3-95;  8:45  iiitij 

BILLING  CODE  8010-01-M 

[Release  No.  IC-20926;  File  No.  812^230] 

The  Equitable  Life  Assurance  Society 
of  the  United  States,  et  al. 

February  27. 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  application  for  nit 
order  under  the  Investment  Companv 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  The  Equitable  Life 
Assurance  Society  of  the  United  Stati's 
("Equitable").  Separate  Account  No.  45 
of  Equitable  (the  "Account  "),  any  other 
separate  account  established  by 
Equitable  in  the  future  to  support 
certain  deferred  variable  annuity 
contracts  and  certificates  issued  bv 
equitable  ("'Other  Account"),  and 
Equitable  Capital  Securities  Corporal  inn 
("ECCS"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1<WII 
Act  for  exemptions  from  Se<;tions 
2(a)(35),  26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction 
of:  (i)  a  mortality  and  expense  risk 
charge  from  the  assets  of  the  .Account  in 


UMI 


-"Elerlricity  Cziir.""  Que  I'.isi.  M,i\  I'WJ 


'Any  order  concerning  lheapplir..iiiun  »:li  In- 
limited  In  determining  whether  Enersis  c  oiilrnis 
Endesa  under  section  2(a)(9).  Enersis  is  not  M'el;i 
.my  ci<Mi'rmination  as  lo  whether  it  "primarily"" 
( onlrols  Endesa  for  purposi's  of  rule  3a-l  or 
whether  applicant  fails  within  Ihe  dermiiinn  nl 
iineslpient  rimijMny  under  the  .^tl. 
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UMI 


cuanectioii  with  the  offering  of  certain 
deterred  variahle  annuity  coiiiiitcts  and 
certificates  (collectively,  the  "Account 
Contracts")  issued  by  Equitable  through 
the  Account:  (ii)  a  guaranteed  niinimum 
death  benefit  charge  from  a  contract 
owner's  account  value:  and  (iii)  a 
coiilribution-based  distribution  fee  from 
a  contract  owner's  account  value. 
Applicants  also  seek  an  order  to  permit 
the  deduction  of  a  niurtality  and 
expense  risk,  charge,  guaranteed 
minimum  death  benefit  charge  and 
(■)..iribution-based  distribution  fee  from 
tiiv  assets  of,  and  account  values  held 
in.  the  Account  and  of  any  Other 
At.count  in  connection  with  the  offering 
i'l  the  future  of  deferred  variable 
annuity  contracts  (the  "Other 
Contracts")  which  are  substantially 
similar  in  all  material  respect  to  the 
Account  Contracts  aiid  are  issued  by 
F<]uitable  through  the  Account  or  any 
Otiier  Account. 

FILING  DATE:  The  Application  was  filed 
on  September  16.  1994.  and  amended 
and  restated  on  January  fi,  199t. 
HEARING  0«  NOTIFrCATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commis.sion  and  sen-ing  Applicants 
with  a  copy  of  the  request,  personalty  or 
by  mail.  Hearing  requests  must  be 
re«:eived  by  the  Commission  by  5:30 
p.m.  on  March  24. 1995.  and  .should  be 
accompanied  by  proof  of  ser\ice  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  ser\ice. 
Hearing  reque.sts  should  state  tiie  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  ihe  Se<:retary  of 
the  Commission. 

ADDRESSES:  Secretary.  SEC  4S(>  Fifth 
Street  N\V.,  Washington.  DC.  20,i49. 
Applicants.  787  Sevemh  Avenue.  Area 
3fi-K.  New  York.  NY  10019. 
FOR  FURTHER  INFOWIATICN  CONTACT: 
Patrice  M.  Pitts.  Attorney,  or  Wendy 
Fiiu:k  Fried  lander.  Deputy  Chief.  Offitie 
of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
cir.ro. 

SUPPLEMeNTARy  ll«FO«MATtON:  The 
following  is  a  summary  of  the 
Application.  The  complete  application 
is  available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  Equitable  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  Equitablp  serves 
as  depositor  of  the  Account.  Equitable 
may  establish  one  or  more  Other 


Accounts  in  the  future,  for  which  it  will 
serve  as  depositor. 

2.  The  Account  was  established  on 
August  13,  1994.  as  a  segregated  asset 
account  of  Equitable.  Any  income,  gains 
or  losses,  realized  or  unreahzed.  from 
assets  allocated  to  the  Account  are 
credited  to  or  charged  against  the 
Account  without  regard  to  other 
income,  gains  or  losses  of  Equitable.  The 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
series  investment  company  under  the 
1940  Act.  The  Account  will  hind  the 
variable  benefits  available  under  the 
Account  Contracts.  Units  of  interest  in 
the  Account  under  the  Account 
Contracts  will  be  registered  under  the 
Securities  Act  of  1933.  In  the  future. 
Equitable  may  issue  Other  Contracis 
through  the  Account  or  Other  Accounts. 

3.  The  Account  Contracts  consist  of  a 
basic  form  of  group  annuity  contract 
(the  "Group  Contract"),  a  basic  form  of 
certificate  (Certificate")  issued  under 
the  Group  Contract,  and  forms  of 
Certificate  endorsements 

{■  Endorsements")  to  be  used  for  specific 
benefits  under  the  Certificates. 
Certificates  may  be  issued  as  individual 
contracts  in  certain  states. 

4.  The  Account  Contracts  will  be 
offered  in  the  tax-qualified  retirement 
plan  ("Plan")  market  and  in  non- 
qualified ("NQ")  markets.  The  Account 
Contrat:ts  initially  will  be  offered  in  the 
rollo\er  individual  retirement  annuity 
("IRA")  Plan  market  and  in  NQ  markets. 
In  both  the  IRA  Plan  and  NQ  markets, 
the  initial  contribution  must  be  at  least 
SIO.OOO;  under  IRA  Certificates,  that 
initial  payment  may  come  in  the  form 
of  a  minimum  rollover  contribution  or 
direct  transfer  from  another  individual 
retirement  arrangement.  In  both  IRA 
Plan  and  NQ  markets,  additional 
contributions  must  be  at  least  $1,000. 

5.  Different  minimum  contribution 
amounts  may  be  established  for  other 
Plan  markets.  Lower  minimum  amounts 
may  be  established  for  automatic 
investment  programs.  Ma.ximum 
limitations  on  contributions  also  may  be 
imposed.  Contributions  under  the 
Certificates  may  be  accumulated  before 
annuitization,  and  annuity  pa3mients 
may  be  received  after  annuitization,  on 
a  variable  basi.s.  Annuity  payments  aLso 
may  be  received  on  a  fixed  basis. 

6.  Under  an  Endorsement,  the 
Certificates  permit  contributions  to  be 
allocated  to  guarantee  periods  expiring 
on  specified  dates.  The  guarantee 
periods  will  be  funded  through  a  "non- 
unitized"  .separate  accmuii  established 
by  Equitable:  a.ssets  in  such  "non- 
unitized"  separate  account  will  he 
subject  to  the  claims  of  Equitable "s- 
general  creditors.  Each  guarantee  perioti 


will  provide  a  guarantee  of  the 
contribution  allocated  thereto  and 
interest,  which  guarantee  is  sup]>ortecl 
by  Equilable's  general  accounts  assets, 
including  those  allocated  to  the  "non- 
unitized"  separate  account.  An  upward 
or  downward  adju.stment — a  "market 
value  adjustment  ("MVA")"— wilt  be 
made  to  the  Annuity  Account  Value  '  in 
a  guarantee  period  upon  a  withdrawal 
surrender  or  transfer  from  a  guarantee 
period  before  its  expiration  Death 
benefit  amounts  based  on  Annuity 
Account  Value  in  a  guarantee  period 
only  will  refiect  any  upward  MVA 

7  Under  an  Endorsement,  the 
Certificates  may  include  a  life 
contingent  annuity  option  funded 
through  Equitable's  general  at.rount 
The  life  contingent  annuity  provides 
guaranteed  periodic  fixed  anmiitv 
benefits,  generally  commencing  at  later 
ages,  for  the  life  of  the  annuitant  or  a 
survivor  annuitant  This  form  of  l)t;iielii 
will  be  offered  for  use  in  conjuiutioii 
with  certain  reallocations  and 
withdrawal  arrangements  to  be  made 
available  by  Equitable. 

8  The  Account  currently  is 
subdivided  into  nine  subaccounts 
("Investment  Funds"),  each  of  whu.h 
will  be  available  under  the  Certificates 
Each  Investment  Fund  will  invest  in  the 
shares  of  a  corresponding  portfolio 
(••Portfolio")  of  The  Hudson  River  Tnisf 
(the  'Trust").  The  Tnisf  is  an  opeit-end 
diversified  "series"  management 
investment  company,  registered  under 
the  1940  Act. 

9  In  the  future.  Equitable  may  cn-ate 
additional  Investment  Funds  of  the 
Account  to  invest  in  any  additional 
Portfolios,  or  other  such  underlying 
portfolios  or  other  investments  as  nuis 
now  or  in  the  future  be  available 
Investment  Funds  also  may  be 
combined  or  eliminated  from  time  to 
time. 

10.  ECSC  is  an  indirect  wholly-owinHt 
subsidiary  of  Equitable,  and  will  he  the 
principal  underwriter  of  the  Account 
and  the  distributor  of  the  Account 
Contract.s.  ECSC  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  (the 
'•1934  Act"),  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD")  The 
Certificates  will  be  offered  through 
representatives  of  ECSC  and  its 
affiliates,  as  well  as  through  unaffiliated 
broker-dealers  who  have  entered  into 
agreements  with  ECSC.  All  of  such 


'  .\  mnrrdct  ovviitr'!.  "Amiiiiry  Account  V.iliic    c 
till'  Mini  otiheanKiunis  hetd  for  the  owiict  in  th»' 
"hivpstrnpnt  OpHons'"  under  the  Accmuil  Ctnilrin  In 
The "fnvc>rment  Oiition*"  inclmie the  v.uicjlile 
invcstrrifiil  Ofrtions  iirrtl  each  liii.irdnlpc  |»ri(i«( 
riccoiint  nv.iititWf  thrrxigh  the  .Acrniinl  Oiiil-.ii  is 


affiliates  and  unaffiliated  broker-dealers 
will  be  registered  broker-dealers  under 
the  1934  Art  and  NASD  members. 

11.  ECSC  or  any  su(xx«ssor  entity  may 
act  as  print.! pal  underwriter  for  any 
Other  Account  and  as  distributor  for  any 
Other  Contracts.  A  sui.i.e.ssor  entity  also 
may  ai;t  as  principal  underviriter  lor  the 
.Account. 

12.  The  iJiarges  and  fees  deM;ribed 
Intlow  are  the  n;aximuni  that  may  be 
imposed  under  theCertifiiates.  The 
amount  of  the  applicable  charges  and 
fees,  as  set  forth  in  the  Certifirattts  and 
relevant  offering  prosj)ectu.ses,  may  not 
he  increased  during  the  life  of  the 
C^ertificnto  without  the  owner's  consent. 
F,quitii!i!e  may  reserve  the  right  to 
impose  transfer  charges  not  otherwise 
applicable  when  the  Certificate  is 
issued,  subject  to  the  nia.xiimiin 
amounts  described  below. 

13.  Equitable  proposes  to  deduci  a 
daily  asset  charge  from  the  .Aci ounf  tor 
n.ssuming  mortality  and  expense  risLs. 
K(}iiitable  assumes  a  mortality  risk  by  its 
contractual  obligation  to  continue  to 
make  annuity  payments  for  the  cntin» 
life  of  the  annuitant  under  annuity 
options  involving  life  contingencies, 
regardless  of  the  annuitant  s  own 
hmgevity  or  an  improvement  in  life 
e\pe<:tancy  generally.  Equitable  assumes 
the  risk  that  annuitants  as  a  group  will 
live  longer  than  Equitable's  annuity 
tables  predici,  which  would  require 
E(iiiilable  to  pay  out  more  in  annuity 
income  than  it  planned. 

14.  Equitable  will  as.sume  an  lixpense 
risk  under  the  Certificates  to  the  extent 
that  the  administrative  charges 
.npplicable  under  the  Certificale.s— 
including  the  annual  contract  fee.  the 
asset-hased  administrative  charge,  the 
withdrawal  processing  charge,  and  the 
transfer  charge.s— may  be  insuffii  ient  to 
cover  actual  adniinisfralive  expenses. 

LS.  A.S  compen.sation  for  assuming 
mortality  and  expense  risks.  Equitable 
viil!  assess  a  daily  charge,  equal  on  .in 
annual  basis  to  0.90%  of  the  assets  of 
each. Investment  Fund  of  the  Account. 
A[)proximately  n.R0%  of  ihec'.iarge  is 
lor  assumption  of  mortality  risks,  and 
approximately  0.3G"'o  is  for  assumption 
of  expen.'ie  risks.  (Equitable  n.-serves  the 
right  to  revise  the  pen;entages  so 
ailoirnted.) 

Ifi.  The  Certificates  pro\  ide  for  a 
death  benefit  which  is  the  sum  of  (a)  the 
Aiinuily  Account  Value  or,  if  gnjater. 
the  "guaranteed  minimum  death 
benefit.  "  and  (b)  the  death  lK>nefit 
provided  in  an  Endorsement  (inc  hiding 
a  "Market  Value  Adjustment  Terms 
I  indorsement"  proposed  to  offered  bv 
Kqiiitable). 


17.  On  the  Contract  Date,^  the 
guaranteed  minimum  death  benefit 
applicable  to  Certificates  issued  in  all 
states  except  New  York  will  equal  the 
portion  of  the  initial  contribution 
.lllocrated  to  the  Aircount.  Thereafter 
(exc^ept  as  adjusted  at  the  end  of  the 
sc'ventli  Contrac:t  year),  the  guaranteed 
minimum  death  benefit  will  equal  (i) 
the  prior  guaranteed  minimum  death 
benefit,  (ii)  plus  any  subsequent 
contributions  to  and  transfers  into  the 
Ac:i:ount.  (iii)  less  any  transfers  out  of, 
and  any  withdrawals  from,  the  •Au.ount. 
(iv)  plus  interest  c:rediled  on  oac:h 
Proc;essing  Date. '  At  the  end  of  the 
seventh  Contract  year,  the  guaranteed 
minimum  death  benefit  wii!  ^e  set  at  tln^ 
then  current  guaranteed  minimum  death 
benefit  or,  if  greater,  the  current 
Annuity  Acc:ount  X'ahie  in  the  Account. 

IH.  Interest  for  the  guaranteed 
niininium  death  benefit  c:alculation 
under  NQ  Certiiicate„s  will  be  credited  at 
rates  determined  by  the  annuitant's 
"issue  .ige"  (the  annuitant's  age  at  issue 
of  the  Certifi(;ate) — 6%  for  issue  ages  0 
through  69,  3%  for  issue  ages  70 
through  74,  and  0%  for  issue  ages  7.5 
and  older.  For  amounts  in  the  money 
market  Investment  Fund,  the  rale  will 
be  Iwsed  on  the  lesser  of  those 
guaranteed  minimum  death  benefit 
interest  rates  and  the  ac  tual  rate  of 
n'turn. 

19.  Under  IRA  Certificates,  iiilerest 
will  be  credited  at  the  appli<:able 
•>ffec:tive  annual  guaranteed  minimum 
dualh  benefit  interest  rate  for  an 
"attained  age  "  (the  owner's  age  at  issue 
of  the  Certificate  plus  the  numlM^r  of 
Contrai;t  years  that  have  elapsed  sine  e 
the  C:ontract  Date) — ft%  for  attained  ages 
I)  through  70.  and  0%  for  attained  .nges 
71  through  8.5.  For  amounts  in  the 
money  market  Investment  Fund,  Ihe  Mte 
will  be  ba.sed  on  the  le.s.ser  of  those 
guaranteed  minimum  death  benefit 
interest  rates  and  the  ac  tual  rate  of 
return. 

21).  For  Certific.ates  sold  in  New  York, 
the  guaranteed  minirniini  death  benefit 
is  calculated  on  a  basis  diffctrent  from 
that  for  Certific:a!ns  sold  in  all  otiier 
states,  but  will  not  be  less  tlian  (i)  the 
initial  and  any  subsequent  c;ontril)utions 
and  transfers  into  the  Account,  (ii)  *ess 
any  transfers  out  of,  and  any 
withdrawals  from,  the  Acc;cjunt,  (iii) 
plus  interest  credited  on  each 
ProcT;ssing  Date  in  the  same  manner  as 


■  1  lie  "Cimtrucl  IXiiv"  i»  (be  iL\f  mi  whiiti  iiu 
;!nIm!t.^nl  is  pnrollt>H  ur.iii-r  u  Croup  t'Ainlrai.1.  or  lhi> 
rifertivf  (tilPuf  an  iixJivktiUil  tnntrar?  form  nf 
Af.i.oum  CoiitratJ  in  slates  rnqttiring  intlividiial 
<:o»lrau». 

^  'ThH  "Frocflssing  D;,le""  is  wti.h  annivrrvirv  of  ihr 
fxjntr.irt  Daln,  but  may  Oct:ur  qiMi1«rlv. 


under  r.ertific;ates  sold  in  all  other 
states. 

21.  Equitable  will  impose  a  diarge  ioi 
providing  the  guaranteed  minimum 
death  benefit  and  assuming  related 
mortality  risks.  The  charge  will  not  U> 
asset-based,  but  will  be  based  on  the 
amount  of  the  guaranteed  minimum 
death  benefit,  and  will  compensate 
Equitable  for  the  risk  that  the  annuitant 
may  die  at  a  time  when  the  c;ash  value 
of  the  Account  is  less  than  the  amount 
of  thegiiaranlcied  minimum  death 
benefit.  Bec:ause  the  Certific:ates  do  nut 
impose  any  withdrawal  charge  on  the 
payment  of  a  death  lienefit.  Equitable 
assutiufs  the  risk  that  the  owner  will  ciie 
at  a  time  when  the  withdrawal  charge 
would  otherwise  have  been  applii  alile. 
Equitable  also  will  assume  the  risk  tiiat. 
.It  the  lime  of  death,  the  Annuity 
At:c:oiint  Value  will  not  have  incrc-asc'tl 
by  at  least  the  amount  of  interest 
c.rc»ditc!cl  loc;ontributions  in  determining 
Ihe  amount  of  Ihe  guaranteed  minimuiti 
death  benefit. 

22.  The  maximum  guaranteetJ 
minimum  dc>ath  benefit  charge  is  o.jra, 
of  the  amount  of  the  guaranteed 
minimum  death  benefit  as  of  each     - 
Processing  Date.  The  applicable  charge 
will  be  deducted  from  the  Annuity 

Ac :c  ount  Value  held  in  the  Investment 
Funds  on  edc;h  PrcKKSsing  Date,  and  will 
be  t|ie  .same  for  all  Certificates. 

23.  No  sales  charges  will  be  deducud 
at  the  liiiie  contributions  are  applied 
under  a  Cerlifirate.  A  distribution  foe,  en 
sail's  io,id,  equal  to  a  maximum  ol 
l.Ot;?..  of  I  he  amount  of  each 
c:ontrihution  made,  and  not  withdrHwn, 
n-.ay  iie deducted  from  the  Ar.niiily 
.'Xccoiitit  \  alue  held  in  the  Investnieiil 
Funds  annually  on  each  of  the  seven 
Processing  Dates  following  the  receipt 
by  Kqiiitable  of  each  contribution.  Tlie 
distribution  fee.  if  any.  will  be  deducled 
from  the  Invest;ncnt  Funds  on  a  prci-r.ita 
basis,  unless  the  Certificate  owner 
specifies  otherwise.  If,  at  any  time 
before  the  seventh  Processing  Date.  t!ie 
Certifi;  ate  owner  surrenders  Ihe 
Certificate  for  its  ca.sh  value  (/.e..  Ihc- 
Annuity  Ac;(,ount  Value  less  any 
iijiplit  able  charges)  or  annuitizes,  ti.e 
('eriilii  ale  is  terminated,  or  a  death 
benefit  is  payable,  no  further 
di.stribution  fee  deductions  will  Im- 
made.  If  a  partial  withdrawal  is  taken 
before  the  .seventh  Processing  Dale,  tlie 
distribution  fee  will  be  applied  only  to 
the  KMnaining  amount  of  the 

e  ontrihution.  The  distribution  ft?e  and 
the  withdrawal  charge  (described 
below)  iu)nibinc;d  will  never  exceed  the 
amount  of  the  maximum  withdrawal 
i:harge.  .\ny  amounts  realized  from  the 
distribution  fee  will  be  u.sed  to  dei'.iy  ;j 
|)ortion  of  the  s.iles  expenses. 
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24.  Depending  upon  the  distribution 
channels  used  and  other  factors 
afTecting  marketing  costs.  Equitable  may 
offer  Certificates  at  distribution  fee 
levels  below  1.00%,  or  without  a 
distribution  fee.  In  addition,  Equitable 
may  increase  the  number  of  Processing 
Dates  over  which  the  distribution  fee 
may  be  imposed. 

25.  A  withdrawal  charge  will  be 
imposed  upon  a  surrender  of  a 
Certificate,  upon  annuitization,  or  upon 
any  partial  withdrawal.  The  charge  will 
apply  to  amounts  in  excess  of  a  "free 
corridor  amount"  and  will  be  deducted 
from  the  Annuity  Account  Value  held  in 
the  Investment  Funds  from  which  the 
withdrawal  is  made.  The  withdrawal 
charge  is  a  percentage  of  each 
contribution  received  by  Equitable,  and 
depends  on  the  Contract  year  in  which 
the  Certificate  is  surrendered,  or  a 
partial  withdrawal  is  taken.  The 
maximum  withdrawal  charge  during  the 
first  Contract  year — ;.e.,  when  Equitable 
receives  the  contribution — is  7%  and 
declines  by  1%  each  Contract  year 
thereafter  to  zero  in  the  eighth  and 
subsequent  Contract  years. 

26.  A  "free  corridor  amount"  equal  to 
15%  of  the  Annuity  Account  Value 
under  a  Certificate  at  the  beginning  of 
the  Contract  year,  less  prior  withdrawals 
made  in  that  Contract  year,  may  be 
withdrawn  during  that  Contract  year 
without  being  subject  to  the  withdrawal 
charge.  The  "free  corridor  amount"  is 
not  applicable  upon  the  surrender  of  a 
Certificate. 

27.  When  computing  the  withdrawal 
charge,  amounts  shall  be  considered 
withdrawn  on  a  "first-in,  first-out" 
basis.  The  withdrawal  charge  is  not 
applicable  upon  the  payment  of  any 
death  benefit.  The  amounts  obtained 
from  the  withdrawal  charge,  together 
with  the  distribution  fee.  will  be  used  to 
help  defray  expenses  incurred  in  the 
sale  of  Certificates.  The  withdrawal 
charges  will  not  exceed  the  percentages 
discussed  above.  Based  on  marketing 
considerations,  Equitable  may  reduce 
the  percentages  charged  or  increase  the 
number  of  Contract  years  over  which 
the  charges  are  imposed.  During  the  life 
of  the  Certificate,  the  schedule  of 
withdrawal  charges  shown  in  a 
Certificate  will  not  be  increased,  nor 
will  the  charge  period  be  abbreviated. 

28.  The  administrative  charges  which 
may  be  assessed  under  the  Certificates 
include:  a  maximum  annual  contract 
fee,  equal  to  the  greater  of  0.15%  of  the 
amount  of  each  contribution  made  and 
$30  per  Contract  Year,  which  is 
incurred  by  the  Certificate  owner  at  the 
beginning  of  each  Contract  Year  and 
deducted  annually  on  each  Processing 
Date;  and  a  dailv  asset-based 


administrative  charge,  at  a  maximum 
annual  rate  of  0.25%,  assessed  against 
the  Investment  Funds.  Unless  the 
Certificate  owner  directs  otherwise,  the 
annual  contract  fee  will  be  deducted 
pro-rata  from  amounts  held  in  the  • 
Investment  Funds.  The  annual  contract 
fee  may  be  inapplicable  if  the  total 
contributions  received  under  a 
Certificate  exceed  specified  amounts. 

29.  The  administrative  charges  also 
include  a  charge,  equal  to  the  lesser  of 
$25  or  2%  of  the  amount  withdrawn,  for 
processing  each  partial  withdrawal 
(other  than  withdrawals  under  certain 
flexible  payment  distribution  options) 
after  the  first  in  a  Contract  year.  This 
charge  will  be  deducted  pro-rata  from 
the  Investment  Funds  from  which  each 
withdrawal  is  made.  This  charge  does 
not  apply  upon  the  surrender  of  a 
Certificate. 

30.  The  Certificates  provide  for  five 
free  transfers  during  a  Contract  year.  For 
each  additional  transfer  in  excess  of  the 
free  transfers.  Equitable  may  charge  $25 
at  the  time  the  transfer  is  processed.  The 
charge  will  be  deducted  pro-rata  from 
the  Investment  Funds  from  which  the 
transfer  is  made.  Equitable  also  may 
deduct  a  $25  transfer  charge  for  a  direct 
transfer  to  a  third  party  of  amounts 
under  the  Certificate,  or  for  an  exchange 
for  the  contract  of  another  insurance 
carrier. 

31.  Equitable  expects  that,  over  the 
period  that  the  Certificates  are  in  force, 
the  revenues  from  the  administrative 
charges — including  the  annual  contract 
fee,  the  daily  asset-based  administrative 
charge,  the  withdrawal  processing 
charge,  and  the  transfer  charges — will 
not  exceed  its  total  expected  costs  of 
administering  the  Certificates,  on 
average,  excluding  costs  that  are 
properly  categorized  as  distribution 
expenses.  Applicants  represent  that 
these  administrative  charges  will  be 
deducted  in  reliance  upon  and  in 
compliance  with  Rule  26a-l  under  the 
1940  Act. 

32.  Unless  the  Certificate  owner 
specifies  otherwise,  charges  for 
premium  taxes  generally  are  deducted 
from  the  Annuity  Account  Value  in  the 
Investment  Funds  upon  annuitization. 
Under  Certificates  sold  in  certain  states, 
however,  a  deduction  for  premium  taxes 
is  made  from  the  Annuity  Account 
Value  in  the  Investment  Funds  at  the 
time  the  contribution  is  received. 
Whether  premium  taxes  are  applicable 
depends  on  the  owner's  current  place  of 
residenco;  such  taxes  generally  range 
from  0%  to  5%  of  contributions  or  the 
amount  annuitized,  as  appropriate. 
Equitable  represents  that  the  amount 
that  it  will  recover  for  premium  taxes 


will  not  exceed  the  amount  of  premium 
taxes  required  to  be  paid.* 

33.  Applicants  represent  that  if  the 
mortality  and  exf>ense  risk  charge  and 
the  guaranteed  minimum  death  benefit 
charge  are  insufficient  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  Equitable;  if  the 
amounts  deducted  prove  more  than 
sufficient,  the  excess  will  be  profit  to 
Equitable.  Equitable  expects  to  earn  a 
profit  over  the  expected  life  of  the 
Certificates  from  the  mortality  and 
expense  risk  and  the  guaranteed 
minimum  death  benefit  charges.  If  the 
distribution  fee  and  withdrawal  charge 
are  insufficient  to  cover  the  actual  costs 
of  distribution,  the  expenses  will  be 
paid  from  Equitable's  general  account 
assets,  which  will  include  any  profit 
derived  from  the  mortality  and  expense 
risk  and  the  guaranteed  minimum  death 
benefit  charges. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  exemptions  from 
Sections  2(a)(35),  26(a)(2)(C)  and 
27(c)(2)  thereof  to  the  extent  necessary 
to  permit  the  assessment  of  a  mortality 
and  expense  risk  charge,  a  guaranteed 
minimum  death  benefit  charge,  and  a 
distribution  fee  under  the  Account 
Contracts  and  Other  Contracts. 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  relevant  part,  that  the 
Commission  may  issue  an  order 
exempting  any  person,  security  or 
transaction,  or  any  class  or  classes 
thereof,  from  any  provisions  of  the  1940 
Act  as  may  be  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  Applicants  believe  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Other  Contracts  funded  by  the  Account 
or  any  Other  Account  are  consistent 
with  the  standards  set  forth  in  Section 
6(c)  of  the  1940  Act.  Applicants 
undertake  that  the  Other  Contracts 
funded  by  the  Account  or  any  Other 
Account  will  be  substantially  similar  in 
all  material  respects  to  the  Account 
Contracts.  Applicants  state  that  without 
the  requested  relief  Applicants  would 
have  to  request  and  obtain  exemptive 
relief  in  connection  with  Other 
Contracts  and/or  Other  Accounts.  Any 
such  additional  request  .^or  exemption 
would  present  no  issues  under  the  1940 
Act  that  have  not  already  been 
addressed  in  this  Application. 


*  Equitable  represents  that,  to  the  extent 
necessary,  it  will  assess  charges  for  premium  taxes 
in  reliance  upon  Rule  26<t-2(d)  tinder  the  1940  Act. 


4.  ApplitAints  submit  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  Equitable  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in  having  to  repeatedly  seek 
exemptive  relief  would  impair 
Equitable's  ability  to  effectively  take 
advantage  of  business  opportunities  a.s 
they  arise. 

5.  Applicants  submit  that  the  reasons 
cited  above  also  explain  why  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors.  In  this  regard. 
Applicants  submit  that  investors  would 
not  receive  any  benefit  or  additional 
protection  if  Equitable  were  required 
repeatedly  to  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  Application.  Indeed,  investors 
might  be  disadvantaged  as  a  result  of 
Equitable's  increased  overhead 
expenses. 

6.  Section  2(a)(35)  defines  "sales 
load"  as  the  difference  between  the 
price  of  a  security  to  the  public  and  that 
portion  of  the  proceeds  from  its  sale 
which  is  received  and  invested  by  the 
is.suer,  less  any  portion  of  such 
difference  deducted  for  trustee's  or 
custodian's  fees,  insurance  premiums. 
Issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities. 

7.  The  literal  wording  of  Se<;tion  > 
2(^1(35)  contemplates  a  front-end  sales 
charge.  Although  Rule  6c-8  permits  the 
deduction  of  a  contingent  deferred  sales 
load,  such  as  the  withdrawal  charge 
provided  for  in  the  Certificates,  that  rule 
is  not  available  for  the  periodic 
deduction  oft  conthlmtion-based 
deferred  distribution  fee.  Applicants, 
therefore,  request  an  exemption  from 
Section  2(a)(3S)  to  the  extent  necessary 
to  permit  the  assessment  of  a 
contribution-based  deferred  distribution 
fee  under  the  Accounts. 

8.  Sections  26(aH2)(C)  and  27(cM2)  of 
the  1940  Act  require,  among  other 
things,  that  all  payments  received  under 
a  periodic  payment  plan  certificate  sold 
by  a  registered  unit  investment  trust, 
any  depositor  thereof  or  underwriter 
therefor,  be  held  by  a  qualified  bank  as 
trustee  or  custodian,  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 


prescribe,  for  bookkeeping  and  other 
administrative  services. 

9.  Applicants  submit  that  because  the 
distribution  fee  is  designed  to 
compensate  for  sales  related  expenses, 
not  bookkeeping  or  other  administrative 
services,  it  could  be  argued  that  Section 
26(a)(2)(C)  precludes  the  deduction  of 
the  distribution  fee  from  the  Annuity 
Account  Value  in  the  Account. 
Applicants  also  submit  that  Section 
27(c)(2)  may  be  construed  to  prohibit  a 
registered  investment  comjiany  or  a 
depositor  or  underwriter  for  such  a 
company  from  selling  any  periodic 
payment  plan  certificate  (such  as  the 
Certificates)  unless  the  proceeds  of  all 
the  payments  under  such  a  certificate 
are  held  by  a  trustee  or  custodian  under 
an  agreement  containing  the  substance 
of  the  provisions  of  Section  26(a)(2).  For 
this  reason.  Applicants  state  that  it 
could  be  argued  that  the  Amount,  by 
virtue  of  the  deduction  of  the 
distribution  fee,  does  not  meet  the 
requirements  of  Section  26(a)(2)(C)  and, 
therefore,  the  sale  of  the  Certificates 
violates  Section  27(c)(2).  Accordingly. 
Applicants  request  exemption  from 
Sections  2(a)(35),  26(a)(2)(C)  and 
27(c)(2)  to  the  extent  necessary  to 
permit  the  deduction  of  the  distribution 
fee  in  the  manner  described  in  this 
Application. 

10.  Applicants  submit  that  the 
imposition  of  a  sales  load  in  the  form  of 
a  contribution-based  charge  that  is 
deducted  over  an  extended  period  is 
more  favorable  to  Certificate  owners 
than  the  deduction  of  the  equivalent 
charge  as  a  fi-ont-end  sales  load  (as 
contemplated  by  Section  2(a)(35)).  In 
this  regard,  Applicants  note  that  the  full 
amount  of  a  contribution  is  available  for 
investment  in  the  Account,  thereby 
providing  each  Certificate  owner  with 
more  investment  dollars  than  if  an 
equivalent  front-end  sales  charge  were 
deducted  from  the  contribution. 

11.  Applicants  also  state  that 
deferring  a  sales  charge  can  benefit 
Certificate  owners  by  permitting  them  to 
receive  any  positive  investment 
experience  on  the  portion  of  the  charge 
that  is  deferred.  Applicants  further  state 
that,  because  the  distribution  fee  is  not 
deducted  from  death  benefit  proceeds, 
deducting  the  distribution  fee  over  time, 
rather  than  at  issue  of  the  Certificate, 
can  favorably  aflect  the  amount  of  the 
death  benefit  payable  if  death  occurs 
during  the  first  seven  Contract  years. 
Applicants  also  stale  that  the  total 
amount  charged  to  a  Certificate  owner 
when  the  distribution  fee  is  deducted 
over  time  is  no  greater  than  the  amount 
that  would  be  charged  if  the  distribution 
fee  were  deducted  from  the  contribution 
as  a  front-end  sales  load. 


12.  Applicants  state  that  the 
Commission  previously  has 
promulgated  regulations  permitting  the 
deduction  of  sales  charges  from  cash 
value,  but  only  in  connection  with 
variable  life  insurance  policies  pursuant 
to  Rule  6e-3{T)  under  the  1940  Act. 
Applicants  submit  that  the  reasoning 
that  justifies  the  exemptions  provided 
by  that  rule  in  connection  with  variable 
life  insurance  policies  also  justifies 
e.xemptive  relief  in  this  instance. 

13.  Applicants  represent  that  the 
distribution  fee  may  not  exceed  7%  of 
the  contribution  made,  and  the  total 
sales  load  will  never  be  more  than  the 
maximum  withdrawal  charge  of  7%.  In 
this  regard.  Applicants  assert  that  if  a 
Certificate  owner  does  not  withdraw  a 
contribution  in  the  seven-year  period 
after  the  contribution  is  made,  no 
withdrawal  charge  will  be  applicable, 
but  the  1%  maximum  distribution  fee 
will  be  imposed  on  each  Processing 
Date,  for  a  maximum  total  of  7%  of  the 
contribution  made.  Applicants  further 
assert  that  if  a  partial  withdrawal  of  a 
contribution  is  made  during  that  seven- 
year  period,  the  amount  withdrawn  will 
be  subject  to  a  withdrawal  charge,  but 
will  no  longer  be  part  of  the 
contribution  base  upon  which  the 
distribution  fee  is  assessed  on  a 
Processing  Date.  That  is,  the  amount 
withdrawn  would  not  be  subject  to  any 
further  distribution  fee,  and  the  balance 
of  the  contribution  would  not  be  subject 
to  a  withdrawal  charge,  but  would  tte 
charged  a  distribution  fee  on  the 
Processing  Date.  Accordingly. 
Applicants  represent  that,  as  the 
withdrawal  charge  is  reduced  1%  in 
each  of  the  years  following  the  year  in 
which  the  contribution  is  made,  and  the 
distribution  fee  only  applies  to  the 
remaining  amount  of  a  contribution 
after  a  withdrawal,  the  sum  of  the 
distribution  fee  and  the  withdrawal 
charge  (as  applicable)  will  never  exceed 
7%  of  the  contribution  made. 
Applicants  also  represent  that  the  .sum 
of  the  distribution  fee  and  the 
withdrawal  charge  (as  applicable) 
always  will  be  lower  than  the  9% 
maximum  permitted  by  Rule  6c-t)  aiul 
the  provisions  of  Section  27(a)(1)  of  the 
1940  Aci  regarding  maximum  sales 
loads  for  variable  insurance  products  or 
periodic  payments  plan  certificates. 

14.  Applicants  assert  that  the 
maximum  guaranteed  minimum  death 
benefit  charge  is  reasonable  in  relation 
to  the  risk  assumed  by  Equitable  under 
the  Certificates.  In  arriving  at  this 
determination,  Equitable  states  that  it 
conducted  a  Large  number  of  trials  at 
difTerent  issue  ages  to  determine  the 
expected  cost  of  the  guaranteed 
minimum  death  benefit  By  analyzing 
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the  results  of  a  statistically  valid 
number  of  such  simulations,  Equitable 
was  able  to  detennine  actuarially  the 
level  cost  of  providing  the  benefit. 
Based  on  this  analysis.  Equitable 
determined  that  the  0.35%  charge  was 
a  reasonable  charge  for  providing  the 
guaranteed  minimum  death  benefit 
under  the  Certificates.  Equitable 
undertakes  to  maintain  at  its  home 
office  a  memorandum,  available  to  the  ^ 
Commission  upon  request,  setting  forth 
in  detail  the  methodology  used  in 
making  that  determination. 

15.  Applicants  represent  that  the 
aggregate  mortality  and  expense  risk 
and  guaranteed  minimum  death  benefit 
charges  under  the  Certificates  are 
reasonable  in  relation  to  the  risks  by 
Equitable  under  the  Certificates,  and 
reasonable  in  amount  as  determined  by 
industry  practice  for  comparable 
contracts.  Applicants  represent  that  they 
have  reviewed  publicly  available 
information  regarding  the  aggregate 
level  of  the  mortality  and  expense  risk 
and  guaranteed  minimum  death  benefit 
charges  under  comparable  variable 
annuity  contracts  currently  being 
offered  in  the  insurance  industry,  taking 
into  consideration  such  factors  as 
current  charge  levels,  the  manner  in 
which  charges  are  imposed,  the 
presence  of  charge  level  or  annuity  rate 
guarantees,  and  the  markets  in  which 
the  Certificate  will  be  offered. 
Applicants  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  outlining  the 
methodology  underlying  the  foregoing 
representations. 

16.  Equitable  will  assess  a  mortality 
and  expense  risk  charge  not  to  exceed 
an  annual  rate  of  0.90%,  and  a 
maximum  annual  charge  of  0.35%  of  the 
guaranteed  minimum  death  benefit. 
Assuming  a  hypothetical  gross 
investment  return  in  the  Account  of 
5.0%,  the  0.35%  maximum  guaranteed 
minimum  death  benefit  charge  would,  if 
expressed  as  a  daily  charge  against 
Account  assets,  add  approximately 
0.35%  to  the  0.90%  mortality  and 
expense  risk  charge,  for  a  total  charge, 
on  an  annual  basis,  of  approximately 
1.25%  of  the  assets  in  the  Investment 
Funds. 

17.  For  higher  hypothetical  gross 
returns,  the  guaranteed  minimum  death 
benefit  charge,  when  expressed  as  an 
asset-based  charge,  would  be  less;  for 
lower  hypothetical  gross  returns,  it 
would  be  more.  Applicants  assert  that 
this  is  because  the  charge  base — which 
is  essentially  contributions  plus 
interest— is  a  relative  constant  in  dollar 
amount  compared  to  the  fluctuating 
values  of  an  Investment  Fund.  Thus,  as 
a  percentage  of  the  assets  of  an 


Investment  Fund,  which  (assets)  change 
with  investment  performance,  positive 
performance  results  in  a  reduction  of 
the  guaranteed  minimum  death  benefit 
charge  when  expressed  as  an  asset- 
based  charge;  negative  performance  will 
result  in  an  increase  in  the  guaranteed 
minimum  death  charge  when  expressed 
as  an  asset-based  charge. 

18.  Applicants  acknowledge  that  the 
withdrawal  charge  and  distribution  fee, 
as  applicable,  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Certificates. 
Applicants  further  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  and  guaranteed  minimum 
death  benefit  charges,  all  or  a  portion  of 
such  profit  may  be  offset  by  distribution 
expenses  not  reimbursed  by  the 
withdrawal  charge  and  distribution  fee. 
In  such  circumstances,  a  portion  of  such 
charges  might  be  viewed  as  providing 
for  costs  relating  to  distribution  of  the 
Certificates. 

19.  Notwithstanding  the  foregoing. 
Equitable  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Certificates 
will  benefit  the  Account  and  Certificate 
owners  and  annuitants.  Equitable 
represents  that  it  will  maintain  at  its 
principal  office,  and  make  available  on 
request  to  the  Commission,  a 
memorandum  setting  forth  the  basis  for 
such  conclusion. 

20.  Equitable  represents  that  the 
Account  will  invest  only  in  an 
underlying  mutual  fund  which  has 
undertaken  to  have  a  board  of  directors, 
a  majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
of  the  Act,  formulate  and  approve  any 
plan  to  finance  distribution  expenses  in 
accordance  with  Rule  12b-l  under  the 
1940  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  based  upon  the  facts  set  forth  above, 
the  requested  exemptions  from  Sections 
2(a)(35),  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  permit  the  assessment  of  a 
mortality  and  expense  risk  charge,  a 
guaranteed  minimum  death  benefit 
charge,  and  a  distribution  fee  under  the 
Account  Contracts  and  Other  Contracts 
meet  the  statutory  standards  of  Section 
6(c)  of  the  1940  Act.  Accordingly, 
Applicants  assert  that  the  requested 
exemptions  are  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  95-5335  Filed  3-3-95;  8:45  ami 
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Prudential  Securities  Incorporated,  et 
al.;  Notice  of  Application 

February  27, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Prudential  Securities 
Incorporated  (the  "Sponsor");  and 
National  Municipal  Trust,  Prudential 
Unit  Trusts,  National  Equity  Trust,  and 
Government  Securities  Equity  Trust  (the 
"Trusts"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
from  sections  2(a)(32),  2(a)(35),  22(c), 
22(d),  and  2e(a)(2)(C)  of  the  Act  and  rule 
22C-1  thereunder,  and  pursuant  to 
section  11(a)  to  amend  a  prior  order  (the 
"Prior  Order")  granting  relief  from 
section  ll(c).i 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  impose  sales  charges  on  a 
deferred  basis  and  waive  the  deferred 
sales  charge  in  certain  cases,  exchange 
Trust  units  having  deferred  sales 
charges,  and  exchange  units  of  a 
terminating  series  of  a  Trust  for  units  of 
the  next  available  series  of  that  Trust. 
FILING  DATES:  The  application  was  filed 
on  February  22,  1994  and  amended  on 
July  21. 1994.  January  19,  1995.  and 
February  21,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  24, 1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 


'  Prudential-Bache  Securities,  Inc.,  Investment 
Company  Act  Release  Nos.  14943  (Feb.  18, 1986) 
(notice)  and  14989  (March  13. 1986)  (order). 


notification  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
Applicants,  32  Old  Slip,  New  York, 
New  York  10292. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollack-Matz,  Senior  Attorney,  at  (202 
942-0570  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Each  of  the  Trusts  is  a  unit 
investment  trust  sponsored  by  the 
Sponsor.  The  Trusts  are  made  up  of  one 
or  more  separate  series  ("Series").  Over 
four  hundred  Series  of  the  Trusts  are 
currently  outstanding. 

2.  Each  Series  is  created  by  a  trust 
indenture  among  the  Sponsor,  a  banking 
institution  or  trust  company  as  trustee, 
and  an  evaluator.  The  Sponsor  acquires 
a  portfolio  of  securities  and  deposits 
them  with  a  trustee  in  exchange  for 
certificates  representing  fractional 
undivided  interests  in  the  portfolio  of 
securities  ("Units").  Units  currently  are 
offered  to  the  public  through  the 
Sponsor  and  other  underwriters  and 
dealers  at  a  price  based  upon  the 
aggregate  offering  side  evaluation  of  the 
underlying  securities  plus  an  up-front 
sales  charge.  The  sales  charge  currently 
ranges  from  2.00%  to  5.50%  of  the 
public  offering  price.  The  Sponsor  may 
offer  a  discounted  sales  charge  to 
unitholders  within  a  Series  based  on  the 
quantity  of  Units  purchased.  The  sales 
charge  may  also  vary  among  Series 
depending  on  the  terms  of  the 
underlying  securities. 

3.  Applicants  seek  an  order  under 
section  6(c)  exempting  them  from 
sections  2(a)(32),  2(a)(35),  22(c),  22(d), 
and  26(a)(2)(C)  and  rule  22c-l 
thereunder  to  let  them  impose  sales 
charges  on  Units  on  a  deferred  basis  and 
waive  the  deferred  sales  charge  in 
certain  cases.  Under  applicants' 
proposal,  the  Sponsor  will  continue  to 
determine  the  amount  of  sales  charge 
per  Unit  at  the  time  portfolio  securities 
are  deposited  in  a  Series.  The  Sponsor 
will  have  the  discretion  to  defer 
collection  of  all  or  part  of  this  sales 
charge  over  a  period  ("Collection 
Period")  following  the  settlement  date 
for  the  purchase  of  Units.  The  Sponsor 
will  in  no  event  add  to  the  deferred 
amount  initially  determined  any 
additional  amount  for  interest  or  any 


similar  or  related  charge  to  reflect  or 
adjust  for  such  deferral. 

4.  The  deferred  sales  charge  ("DSC  ") 
may  be  (a)  deducted  from  the  proceeds 
of  a  sale,  exchange,  or  redemption  of 
units  or  termination  of  the  Series;  or  (b) 
deducted  from  (i)  amounts  received  on 
the  sale  of  portfolio  securities,  (ii) 
amounts  received  on  the  maturity  of 
portfolio  securities,  (iii)  income 
distributions  on  the  Units,  or  (iv)  a 
combination  thereof  ("Distribution, 
Deductions").  Alternatively,  the  trustee 
may  advance  the  DSC  on  behalf  of  the 
Series  on  a  periodic  basis,  in  which  case 
the  trustee  will  be  reimbursed  from  the 
income  or  principal  account  of  the 
Series  upon  the  receipt  of  proceeds. from 
the  maturity  or  sale  of  portfolio 
securities,  until  the  total  amount  per 
unit  is  collected.  The  total  of  all  these 
amounts  will  not  exceed  the  aggregate 
DSC  per  unit. 

5.  For  purposes  of  calculating  the 
amount  of  the  deferred  sales  charge  due 
upon  redemption  or  sale  of  Units,  it  will 
be  assumed  that  Units  on  which  the 
balance  of  the  sales  charge  has  been 
collected  from  installment  payments  are 
liquidated  first.  Any  Units  disposed  of 
over  such  amounts  will  be  redeemed  in 
the  order  of  their  purchase,  so  that  Units 
held  for  the  longest  time  are  redeemed 
first. 

6.  The  Sponsor  may  adopt  a 
procedure  of  waiving  the  DSC  payable 
out  of  net  sales,  exchange,  or 
redemption  proceeds,  if  necessary,  so  as 
not  to  jeopardize  the  ta.x-exempt  nature 
of  various  investors  such  as  Individual 
Retirement  Accounts  and  employee 
benefits  plans,  if  otherwise  required  for 
tax  purposes,  or  for  such  other  reasons 
as  disclosed  in  the  prospectus. 

7.  The  date  and  amount  of  each  DSC 
accrual  or  payment  will  be  disclosed  in 
the  prospectus.  The  prospectus  for  a 
Series  will  disclose  that  portfolio 
securities  may  be  sold  to  pay  the  DSC 
if  amounts  in  the  income  account  are 
insufficient  to  pay  the  DSC  or  proceeds 
from  portfolio  securities  are  intended  to 
pay  the  DSC.  The  confirmation  received 
by  a  holder  on  the  purchase,  .sale, 
exchange,  or  redemption  of  a  Unit  will 
indicate  the  DSC  to  the  extent  required 
by  National  Association  of  Securities 
dealers,  Inc.  rules.  The  account 
statement  of  a  holder  will  reflect  a  value 
for  a  Unit.  The  account  statement, 
however,  will  not  reflect  the  amount  a 
holder  paid  for  the  up-front  sales 
charge.  At  the  end  of  every  year,  the^ 
Series'  annual  report  will  reflect  the 
aggregate  amount  of  any  Distribution 
Deductions  taken,  both  on  a  Series  and 
per  Unit  basis. 

8.  Units  received  in  an  exchange  are 
subject  to  a  fixed  dollar  sales  charge  of 


$15,  $20,  or  S25  per  $1000  of  Units  for 
(a)  Units  trading  in  the  secondary 
market,  (b)  Units  trading  in  the 
secondary  market  received  upon  the 
exchange  of  units  of  a  trust  not  solely 
sponsored  by  the  Sponsor,  and  (c)  Units 
received  during  such  Series'  initial 
offering  period,  respectively.  When 
Units  held  for  less  than  five  months  arp 
exchanged  for  Units  with  a  higher 
regular  sales  charge,  the  sales  charge 
will  be  the  greater  of  (a)  the  reduced 
sales  charge  or  (b)  the  difference 
between  the  sales  charge  paid  in 
acquiring  the  Units  being  exchanged 
and  the  regular  sales  charge  for  thw 
quantity  of  Units  being  acquired, 
determined  as  of  the  date  of  the 
exchange. 

9.  Applicants  seek  to  amend  the  Prior 
Order  to  permit  offers  of  exchange  of 
Units  subject  to  a  DSC.  If  a  Unit  subject 
to  a  DSC  is  being  exchanged,  the 
proceeds  due  to  the  exchanging  investor 
will  be  net  of  the  DSC  due  upon  the  sale 
of  a  Unit  at  such  time.  Units  acquired 

in  the  exchange  will  be  subject  to  the 
greater  of  a  sales  load  of  a  fixed  dollar 
amount  (currently  ranging  from  $15  to 
$25  depending  on  whether  the  Series 
being  acquired  is  in  the  initial  offering 
period  or  the  secondary  market)  or  the 
amount  of  the  DSC  remaining  on  the 
Units  being  acquired. 

10.  The  Sponsor  may  offer  certain 
Series  that  have  intermediate  or  short- 
term  stated  maturities.  Upon 
termination  of  such  Series,  the  Sponsor 
may  create  a  new  Series  with  the  same 
investment  objective,  the  same  type  of 
portfolio  securities  as  the  terminating 
Series,  and  in  certain  instances  some  of 
the  same  portfolio  securities.  Applicants 
wish  to  make  Units  of  the  new  Series 
available  to  the  unitholders  of  the 
terminating  Series  at  the  net  asset  value 
of  the  new  Units  plus  a  reduced  sales 
charge  on  an  up-front  and/or  deferred 
basis  (the  "Rollover  Option").  Although 
applicants  believe  that  the  Prior  Order 
already  permits  the  Rollover  Option, 
they  request  that  the  Prior  Order  be 
amended  to  cover  the  Rollover  Option 
explicitly. 

Applicants'  Legal  Analysis 

1.  Under  section  6(c).  the  SEC  may 
e.xempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Section  2(a)(32)  defines  a 
"redeemable  security"  as  a  security  ihat. 
upon  its  presentation  to  the  issuer, 
entitles  the  holder  to  receive 
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approxioiatoly  bi&or  her  proportiooate 
share  of  the  issuer's  cuneut  net  assets^ 
or  the  cash  equivalent  of  those  assets.' 

3.  Section  Z(a)t35T  defines  the  term 
"sales  load"  to  be  the  difTerence 
between  the  sales  price  and  the 
proceeds  to  the  issuer,  less  any  expenses 
not  properly  chargeable  to  sales  or 
promotional  expenses.  Because  a  [)SCis 
not  charged  at  the  lime  of  purchase,  an 
exemption  from  section  2(a](35l  is 
necessary. 

4.  Section  22(c)  and  rule  22c-l 
require  that  the  price  of  a  redeemable 
security  issued  by  an  investment 
company  for  purposes  of  sale, 
redemption,  and  repurchase  be  based  on 
the  investment  company's  current  net 
asset  value.  Because  the  imposition  of  a 
DSC  may  cause  a  redeeming  unit  holder 
to  receive  an  amount  less  than  the  net 
asset  value  of  the  redeemed  Units, 
applicants  seek  an  exemption  from  this 
section  and  rule. 

5.  Section  22(d)  requires  an 
investment  company  and  its  principal 
underwriter  and  dealer  to  sell  securities 
only  at  a  current  public  offering  price 
described  in  the  investment  company's 
prospectus.  Because  sales  charges 
traditionally  have  been  a  component  of 
the  public  offering  price,  section  Z2{6\ 
historically  required  that  all  investors  be 
charged  the  same  load.  Rule  Z2d-1  was 
adopted  to  permit  the  sale  of 
redeemable  securities  "at  prices  that 
reflect  scheduled  variations  in. or 
elimination  of,  the  sales  toad."  Because 
rufe  22d-l  may  not  be  interpreted  as 
extending  to  scheduled  variations  in 
deferred  sales  charges,  applicants  seek 
relief  from  section  22(d)  to  permit  each 
Series  to  waive  or  reduce  the  DSC  in 
certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  under  the  Act. 

6.  Section  26Ca)(2)  in  relevant  part 
prohibits  a  trustee  or  custodian  of  a  unit 
investment  trust  from  collecting  from 
the  trust  as  an  expense  any  payment  to 
a  depositor  or  principal  underwriter 
thereof.  Because  of  this  prohibition, 
applicants  need  an  exemption  to  permit 
the  trustee  to  collect  the  DSC 
installments  from  distribution 
deductions  or  Trust  assets. 

7.  Applicants  believe  that 
implementation  of  the  DSC  program  in 
the  manner  described  above  would  be 
fair  and  in  the  best  interests  of  the 
unitholders  of  the  Trusts.  Thus,  granting 
the  requested  order  would  be 


-Without  an  exemption,  a  trust  selling  unit 
subject  to  a  deferred  sales  chargp  could  not  meet  the 
definition  of  a  unit  invesoncnr  trust  under  section 
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appropriate  in  the  puhhc  interest  and 
consistent  with  the  pcotection  of 
inveshirs  and  the  purposes,  fairly 
intended  by  the  policy  and  provisionsof 
the  Act. 

8.  Section  11(c)  prohibits  any  offers  of 
exchange  of  the  securities,  of  a  registered 
unit  investment  trust  foi  tha  securities 
of  any  other  investment  company, 
unless  the  terms  of  the  offer  have  been 
approved  by  the  SEC.  Afiplicants  assert 
that  the  reduced  saies  charga  imposed  at 
the  time  of  exchange  is  a  reasonable  and 
justifiable  exjjense  t©' be  allocated  for 
the  proiessioiiai  assistance  and 
operational  expenses  incurred  ia 
connection  with  the  exchange. 

Applicants'  Coarfitiens 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Whenever  the  excnange  option  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that:  (a)  no  such 
notice  need  be  given  if  the  only  material 
effect  of  an  amendment  is  to  reduce  or 
eliminate  the  sales  charge  payable  at  the 
time  of  an  exchange,  to  add  one  or  more 
new  Series  eUgible  for  the  exchange 
option,  or  to  delete  a  Series  which  has 
terminated;  and  (h)  no  notice  need  be 
given  if.  under  extraordinary 
circumstances,  either  (i)  there  is  a 
suspension  of  the  redemption  of  units  of 
the  Trust  under  section  22(e)  and  the 
rules  and  regulations  promulgated 
thereunder,  or  (ii)  a  Trust  temporarily 
delays  or  ceases  the  sale  of  its  Uni*s 
because  it  is  unable  to  invest  anumnts 
effectively  in  accordance  with 
applicable  investment  objectives, 
policies,  and  restrictions. 

2.  The  amount  of  the  sales  charge  per 
Unit  collected  from  a  holder  at  the  time 
of  any  exchange  or  conversion  of  a  Unit 
will  be  lower  than  the  sales  charge 
collected  on  the  initial  purchase  of  the 
same  Unit  at  such  time. 

3.  The  prospectus  of  each  Trust 
offering  exchanges  and  any  sales 
literature  or  advertising  tfmt  mentions 
the  existence  of  the  exchange  option 
will  disclose  that  the  exchainge  option  is 
subject  to  modiRcatien.  termination,  or 
suspension,  without  notice  except  in 
certain  limited  cases. 

4.  Each  Series  offering  Units  subject  to 
a  deferred  sales  charge  will  include  in 
its  prospectus  the  table  required  by  item 
2  of  Form  N-IA  fmodifiedas 
appropriate  to  reflect  the  difleiences 
between  unit  investment  trusts  and 
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open-end  management  investment 
companies)  and  a  schedule  setting  forth 
the  number  and  date  of  each  instalkaent 
payment. 

For  theCoounission,  by  theDtvisioa  ef 
Investment  Management,  under  delegated 
authority. 

Nfargaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-5336  Filed  3-3-95;  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

Preferred  Lenders  Program;  FA$TRAK 
Pilot  Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  pilot  program 
"FA$TRAK*\ 

SUMMARY:  the  Small  Business 
Adniinistration  (SBA)  is  establishing  a 
pilot  program  in  which  certain  lenders 
will  be  permitted  to  use  their  own 
documentation  and  procedures  to 
approve  loans  to  small  businesses  using 
the  Section  7(a)  loan  program  in  return 
for  a  reduced  percentage  of  guaranty 
and  other  modifications  to  SBA's 
normal  lending  practices  This  program 
will  be  called  FASTRAK  and  will  be 
considered  a  part  of  the  Preferred 
Lenders  Program. 

DATES:  This  pilot  will  be  effective  on 
February  27. 1995  and  will  remain  in 
effect  for  2  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  \V.  Hammersley,  Deputy  Director, 
Office  of  Financing,  U.S.  Small  Business 
Administration,  8th  floor.  409  3rd  St., 
SVV..  Washington,  DC  20416;  202-205- 
6493. 

SUPPLEMENTARY  INFORMATIONS  The  Small 
Business  Administration  (SBA)  is 
establishmg  the  FASTRAK  pilot 
program  as  part  of  the  existing  Preferred 
Lenders  Programs  This  program  is 
designed  to  streamline  the  process  by 
which  a  lender  receives  a  guaranty  from 
SBA  on  a  loan  made  to  a  qualifying 
small  business.  It  is  SBA's  goal  to 
utilize,  to  the  maximum  extent  possible, 
existing  documentation  of  participating 
lenders.  Therefore,  for  FASTRAK  loans 
lenders  will  be  permitted  to  use  their 
own  application  form(s),  internal  credit 
memoranda^  notes>  collateral 
documents,  servicing  documentation 
and  liquidation  docunientatno.  The 
SBA  will  limit  the  use  of  government- 
mandated  forms  to  those  forms 
necessary  to  authorize  the  leader  to 
disburse  the  loan  with  a  gpvemment 
guaranty,  record  the  guaranteed  balance 
and  loan  status,  and  ensure  that  the 
borrower  Las  agreed  ta  ^osa  items 
required  by  law  and  regiidartion. 


Lenders  participating  in  this  pilot 
program  will  be  given  the  ability  to 
attach  an  SBA  guaranty  to  an  approved 
loan  without  having  to  submit  the  loan 
application  to  an  SBA  field  office  for  a 
credit  analysis  or  review.  These  loans 
will  be  sent  to  a  single  location  for 
assignment  of  an  SBA  loan  number  and 
a  determination  of  borrower  eligibility. 

In  return  for  this  flexibility  and  the 
ability  to  attach  an  SBA  guaranty  to  a 
loan  without  prior  review  by  SBA, 
lenders  will  agree  to:  limit  the 
maximum  loan  amount  to  SlOO.OOO; 
accept  a  maximum  guaranty  of  50 
percent;  and.  waive  payment  on 
defaulted  loans  until  after  the  lender  has 
completed  liquidation  and  SBA  has 
reviewed  the  underlying  documentation 
supporting  the  loan.  The  payment  of 
interest  on  defaulted  loans  will  he 
limited  to  120  days.  Lenders  will  be 
responsible  for  loan  servicing  and 
liquidation  and  will  be  required  to 
indemnify  SBA  against  any  loss  due  to 
documentation  drafting  errors  or 
negligent  servicing  and  liquidation. 

Many  aspects  of  the  existing  SBA 
guaranteed  loan  program  will  continue 
to  be  utilized  in  FASTRAK.  Borrowers 
who  are  not  eligible  for  assistance  under 
the  existing  program  will  not  be  eligible 
under  FASTRAK.  Lenders  will  be 
provided  with  general  guidance  on 
eligibility;  however,  the  SBA  loan 
processing  office  will  make  an  eligibility 
determination.  Lenders  must  negotiate 
interest  rates  that  are  within  the  SBA 
maximum  interest  rate  ceiling.  The 
current  SBA  policy  on  fees  charged  by 
the  lender  will  remain  in  effect.  SBA 
reserves  the  right  to  review  any  fees 
charged  by  a  lender  that  the  applicant 
considers  to  be  unreasonable.  If  SBA 
determines  that  such  fees  are 
unreasonable,  the  lender  agrees  to 
return  the  excess  to  the  applicant. 

During  the  pilot  program,  lenders  will 
not  be  permitted  to  sell  the  guaranteed 
portion  of  these  loans  into  the 
secondary  market  because  SBA  will  not 
have  reviewed  the  loan  documentation 
for  these  loans  prior  to  such  sale. 

Lenders  will  he  permitted  to  reduce 
their  exposure  to  an  existing  borrower  of 
the  bank  by  making  a  FASTRAK  loan 
only  if  the  existing  loan  has  always  been 
current  (no  payment  more  than  29  days 
late). 

The  pilot  program  is  scheduled  to  last 
2  years,  beginning  on  February  27, 1995. 
Prior  to  the  termination  date,  SBA  will 
review  the  experience  with  the  program 
and  determine  if  final  rules  and 
regulations  will  be  developed. 

The  Rules  and  Regulations  for  the 
Preferred  Lenders  Program  may  be 
found  at  13  CFR  120.400.  During  this 
pilot,  various  sections  of  SBA  rules  will 


be  suspended  only  for  FASTRAK  loans 
made  by  lenders  participating  in  the 
FASTRAK  program.  The  suspended 
sections  include,  but  are  not  limited  to. 
Section  120.102-2,  120.402-2, 120.403- 
2  and  120.403-4.  A  copy  of  the 
FASTRAK  supplemental  guaranty 
agreement  and  the  program  guide  are 
attached  to  this  notice.  These 
documents  provide  more  detailed 
information  on  the  operation  of  the  pilot 
program. 
Philip  Lader, 
Administrator. 

Small  Business  Administration 

Supplemental  Guaranty  Agreement 
FASTRAK 

This  agreement  is  made  this 

day  of ,  19 ("the  effective 

date")  by  and  between  the 

("Lender")  and  the  U.S.  Small  Business 
Administration  ("SBA"),  an  agency  of 
the  United  States  Government. 

Whereas,  this  is  a  Supplemental 
Guaranty  Agreement  ("Supplemental 
Agreement ')  to  the  Loan  Guaranty 
Agreement  (SBA  Form  750,  dated  10- 
83)  between  the  parties  hereto,  dated 

,  ("the  Guarantee  Agreement") 

all  the  provisions  of  that  SBA  Form  750 
are  applicable  to  loans  made  by  lender 
to  small  business  concerns  under  the 
FASTRAK  program,  which  is  a  process 
for  approving,  servicing  and  liquidating 
loans  made  under  the  Preferred  Lenders 
Program  (PLP),  except  as  otherwise 
provided  herein. 

Whereas,  the  parties  intend  under  this 
Supplemental  Agreement  for  the  Lender 
to  perform  the  processing  and  most  of 
the  servicing  and  liquidating  tasks 
associated  with  loans  of  SlOO.OOO  or  less 
in  principal  amount  under  the 
FASTRAK  portion  of  the  Preferred 
Lenders  Program; 

The  parties  agree  as  follows: 

1.  Under  this  Supplemental 
Agreement,  Lender  will  be  permitted  to 
issue  an  SBA  guaranty  for  any  loan  of 
5100,000  or  less  in  principal  amount 
approved  under  FASTRAK  procedures 
which  meets  the  requirements  and 
standards  for  FASTRAK  loans.  Except  as 
specifically  provided  herein  or  in  the 
Program  Guide  for  FASTRAK,  such 
loans  are  subject  to  all  PLP  Rules  and 
Regulations  as  promulgated  from  time  to 
time.  Lender  shall  have  the  authority  to 
issue  a  loan  guaranty  agreement  and 
such  other  loan  approval  forms  as  may 
be  necessary  in  order  to  permit  a  small 
business  to  receive  a  FASTRAK  loan 
from  the  Lender. 

2.  In  conjunction  with  each  FASTRAK 
loan,  the  Lender  shall  be  permitted  to 
use  its  own  application  forms  and  other 
credit  documents  normally  required  by 


it  for  approving  loans,  and  its  own  note 
and  other  forms  of  loan  documentation 
specifically  including  a  settlement  sheet 
and  all  other  instruments  which  it  uses 
to  make,  service  and  liquidate  similar 
loans  in  a  manner  consistent  with 
prudent  lending  practices  and  loan 
documentation.  After  Lender  performs  a 
thorough  credit  analysis  relative  to  an 
application  for  a  FASTRAK  loan,  if  will 
forward  such  summary  information  as 
SBA  requires  in  the  Program  Guide  for 
FASTRAK  to  the  SBA's  FASTRAK 
Processing  Center;  SBA  will  endeavor  to 
provide  Lender  with  an  SBA  loan 
number  within  one  working  day  of 
receipt  of  the  summary  information. 

3.  Lender  assumes  the  responsibility 
for  the  completeness  of  each  FASTRAK 
application  package  and  all 
documentation  it  has  relieved  upon  to 
make  a  credit  judgment  for  a  FASTRAK 
loan.  Lender  agrees  to  require  approved 
borrowers  to  execute  SBA  Form  1920 
prior  to  first  disbursement  {this  form 
contains  requirements  that  are 
mandated  by  Congress  as  a  condition  for 
receiving  federal  financial  assistance}. 

4.  The  percentage  of  SBA's  guaranty 
of  a  loan  guaranteed  under  this 
Supplemental  Agreement  shall  not 
exceed  fifty  percent  (50%)  of  the 
outstanding  principal  amount  of  the 
loan  at  the  time  of  disbursement. 

5.  Approval  of  a  loan  under 
procedures  established  by  this 
Supplemental  Agreement  shall 
constitute  certification  by  the  Lender.  1o 
the  best  of  its  professional  knowledge 
and  judgment  at  the  time  of  loan 
approval,  and  in  accordance  with 
standard  and  prudent  lending  practices, 
that: 

a.  The  partners,  principal  owners, 
officers,  and  management  of  the 
applicant  are  of  good  charter; 

b.  There  is  a  reasonable  assurance  of 
repayment  by  the  borrower  according  to 
the  terms  determined  by  the  lender: 

c.  Without  the  guaranty  of  the  SBA. 
the  loan  funds  would  not  othenvise  Iw 
available  on  reasonable  terms  to  the 
applicant,  or  from  the  personal 
resources  of  the  principal  owner  ol  the 
applicant;  and 

d.  The  Lender  is  not  and  will  not  be 
in  a  superior  lien  position  on  any 
collateral  securing  the  FASTRAK  loan, 
unless  the  application  file  contains  an 
explanation  leading  to  the  necessity  of 
the  subordinated  lien  position  and  a 
complete  description  of  the  lien 
positions  as  a  result  of  the 
subordination. 

6.  Lender  agrees  that  it  will  not 
approve  any  FASTRAK  loan  application 
on  which  the  Applicant  has  noted  any 
outstanding  SBA  business,  disaster  or 
development  company  loans 
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(guaranteed  or  otherwiseK  unless  th» 
out5itanding  SBA  loans- are  current  at  the 
time  of  approval  of  the  F ASTRA K  loan 
and  the  Lender  does  not  possess  any 
inforoiatioQ  that  could  indicate 
impendiog  default  on  any  such  loan. 

7.  Lender  shall  service  loans  made 
under  this  Supplemental  Agreement  in 
accordance  with  the  provisions  of  1 J 
C.F.R.  §  120.404  (copy  attached>  of  the 
PLP  regulations  and  the  Guarantee 
Agreement.  Lender  is  permitted  to 
perform  any  servicing  action  on  any 
FASTRAK  loan  in  its  portfolio  that  does 
not  confer  a  preference  on  the  lender 
except  that  the  Lender  may  not 
unilaterally  compromise  or  sell  the 
borrower's  obligation  for  less  than  the 
amount  owned  on  that  obligation. 
Lender  may  use  its  own  documents  to 
record  servicing  changes  as  necessary. 

B.  Lender  agrees  to  liquidate  all  SBA 
loans  made  under  this  Supplemental 
Agreement  unless  written  instructions 
to  the  contrary  are  received  from  SBA. 
Liquidation  will  be  conducted  in  a 
commercially  reasonable  manner  and 
will  be  consistent  with  SBA's 
regulations  and  the  Guarantee 
Agreement. 

9.  Lender  agrees  that  interest  on  any 
FASTRAK  loan  made  under  this 
agreement  will  cease  to  accrue  after  120 
days  from  the  date  of  the  earliest 
uncured  default.  Further.  Lender  agrees 
to  withhold  a  oequest  for  SBA  to  honor 
its  guaranty  on  any  loan  made 
hereunder  until  final  liquidation  of  the 
loan  i&  corapieted  by  lender,  including 
liquidation  olall  worthwhile  collateral 
and  recovery  from  any  collectible 
obligor^  Payment  will  be- made  after 
SBA  has  reviewed  and  approved  all 
documentation,  supporting  the  making, 
closing,  servicing  and  Liquidating  of  the 
loan. 


10.  Lender  agrees  tO:  pwvide  SBA 
with  a  notification  of  loaa  status  on  an 
as  requested  basis  (requests  will  initially 
be  quarterly  but  may  be  changed  to 
monthly  after  an  electronic  reporting 
mechanism  is  developed). 

1 1.  (a)  Lender  authorizes  SBA  to  make 
periodic  reviews  and  audits  of  all  loans 
made  under  this  Supplemental 
Agreement  including  making  copies 
and  extracts  from,  ail  files,  records, 
papers,  or  other  relevant  information. 
Lender  authorizes  all  Federal,  State  and 
municipal  authorities  to  furnish  reports 
of  examination,  records  and  other 
information  relating  to  the  condition 
and  affairs  of  the  Lender  and  any 
desired  information  from  reports, 
returns,  files,  and  records  of  such 
authorities  upon  request  by  SBA. 

(b)  Lender  agrees  to  photocopy  a 
representative  sample,  as  defined  by 
SBA.  of  its  FASTRAK  loan  files  on  an 
occasional  basis,  as  determined  by  SBA 
and  to  send  these  copies  to  SBA. 

12.  The  SBA  guaranty  on  any  loan 
made  under  this  Supplemental 
Agreement  shall  commence 
immediately  upon  first  disbursement  by 
the  Lender.  After  that  time,  denial  of 
liability  on  the  guaranty  shall  take  place 
only  upon  the  determination  by  SBkA 
that  the  Lender  is  guilty  of  fraud, 
negligence,  misrepresentation  or  other 
misconduct,  or  viofation  of  any 
provision  of  this  Supplemental 
Agreement,  the  Guaranty  Agreement 
(SBA  Form  750).  SBA's  Rules  and 
Regulations,  or  the  Program  Guide  for 
FASTRAK. 

1 3^  This  agreement  shall  be  effective 
for  two  3rears  from  the  Effective  Date, 
unless  both  parties  agree  in  writing  to  a 
renewal  prior  to  the  expiration  of  the 
two-year  period.  Either  party  may 
terminate  this  agreement  without  cause 


upon  not  less  than  ten  (10>  business 
days  written  notice  by  certified  mail  tO' 
the  other  party.  Termination  shall  not 
affect  the  guaranty  of  any  loan  approved 
by  the  lender  pursuant  to  this 
Supplemental  Agreement. 

14.  The  provisions  of  the  Program 
Guide  for  FASTRAK  are  an  integral  part 
of  this  Supplemental  Agreement  and  are 
incorporated  herein  by  reference. 
Lender  represents  to  SBA  that  it  fully 
understands  the  Program  Guide. 

15.  The  guaranteed  portion  of  loans 
approved  pursuant  to  this  Supplemental 
Agreement  may  not  be  sold  in  the 
Secondary  Market. 

16.  All  of  the  terms  and  conditions  ot 
the  Guaranty  Agreement  (SBA  Form 
750)  not  expressly  modified  hv  this 
Supplemental  Agreement  shall  remain 
in  full  force  and  effect. 

IN  WITNESS  WHEREOF.  Lender  and 
SBA  have  caused  this  agreement  to  be 
duly  executed  as  of  the  date  written 
above. 

Institution 
Signature 
Typed  Name 


February  27,  1995 
U.S. Small  Business  Administration 


BILLING  CODE  WZS-OI-C 


Street  Address 


City.  State.  Zip  Code 

U.S.  Small  Business  Administration 


Signature 


Typed  Name 


Title 


BiLUNG  CODE  sazs-et-w 


UMI 
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I.  Introduction 

This  program  guide  contains  the 
policies,  procedures  and  guidelines  for 
implementation  of  FASTRACK.  This 
guide  is  an  integral  part  of  the 
"Supplemental  Guaranty  Agreement  for 
FASTRACK"  and  has  l)een  incorporated 
therein  by  reference.  Participation  in 
FASTRACK  is  limited  to  those  lenders 
which  have  been  approved  by  SBA  for 
FASTRACK  program  participation  and 
have  executed  the  supplemental 
guaranty  agreement. 

FASTRACK  is  intended  to  increase 
the  capital  available  to  those  businesses 
seeking  loans  of  SlOO.OOO  or  less  by 
permitting  lenders  to  use  their  existing 
documentation  and  procedures  and 
receive  an  SBA  guaranty  on  the  loan. 
Eliminating  the  requirement  that  SBA 
forms  be  used  and  application 
procedures  be  followed  will  allow 
lenders  to  reduce  the  cost  of  processing 
an  SBA  guaranteed  loan.  SBA  hopes 
that  reducing  the  cost  of  providing 
credit  will  encourage  lenders  to  make 
smaller  loans.  To  further  reduce  the 
lender's  cost  of  doing  business  with 
SBA,  lenders  participating  in 
FASTRACK  will  be  permitted  to  u!?e 
their  own  internal  documentation  for 
servicing  actions  and  will  be  permitted 
to  use  their  existing  procedures  for  loan 
liquidation. 

In  exchange  for  the  authorities 
described  above  and  in  recognition  of 
the  increased  risk  assumed  by  SBA, 
lenders  participating  in  FASTRACK 
agree  to  accept  a  maximum  guaranty  of 
50%  on  each  loan.  The  guaranty  of  50% 
is  designed  to  give  participating  lenders 
the  credit  enhancement  needed  to 
approve  certain  applications  while 
recognizing  that  SBA  has  not  reviewed 
the  credit  or  the  documentation  of  the 
participating  lender.  Lenders  desiring  a 
guaranty  higher  than  50%  for  a  specific 
case  are  permitted  to  use  regular  SBA 
procedures  and  forms  to  submit  a  loan 
to  SBA  for  a  guaranty  up  to  90%. 

II.  Eligibility  Requirements  for 
FASTRACK 

The  Small  Business  Act  provides 
certain  requirements  and  restrictions  on 
businesses  which  are  entitled  to 
government  financial  assistance.  These 
considerations  are  described  below. 

A.  Size  Standards 

While  the  $100,000  maximum  loan 
amount  will  tend  to  limit  the  size  of 
business  interested  in  this  type  of  loan, 
SBA's  existing  size  standards  which  are 
described  in  Part  121  of  Title  13  of  the 
Code  of  Federal  Regulations  apply  to  all 
loans  approved  under  FASTRACK. 
These  size  standards  refer  to  the 
applicant  and  any  affiliates. 


B.  Eligible  Loan  Recipients 

Lenders  may  not  obtain  a  guaranty  for 
loans  to  certain  types  of  businesses. 
SBA  rules  on  applicant  eligibility  are 
located  in  Section  120.101  and  120.102 
of  Title  13  of  the  Code  of  Federal 
Regulations.  A  copy  is  included  as 
Appendix  1  to  this  guide.  These  rules 
are  subject  to  change.  Any  questions 
regarding  eligibility  may  be  directed  to 
the  Sacramento  FASTRAK  Processing 
Center.  The  names  and  telephone 
numbers  for  the  Processing  Center  staff 
are  located  in  Appendix  2. 

C.  Conflict  of  Interest 

Lender  may  not  use  FASTR^AK 
procedures  to  approve  a  loan  to  a  firm 
in  which  any  of  the  owners  or  managers 
are  also  an  employee  of  the  lender  or 
SBA  or  own  10%  or  more  of  the  stock 
of  the  lender.  Furthermore,  FASTRAK 
may  not  be  used  to  make  a  loan  to  an 
associate  or  close  relative  (See  13  CFR 
120.2-2,  Appendix  3.)  of  either  of  the 
above  described  individuals. 

D.  Ineligible  Uses  of  Loan  Proceeds 

In  general,  loan  proceeds  may  be  used 
for  the  same  purposes  as  loans  approved 
without  an  SBA  guaranty.  Loan 
proceeds  may  not  be  used  for  the 
following  purposes: 

a.  To  pay  off  inadequately  secured 
creditors. 

b.  To  provide  funds  for  distribution  to 
the  owners  of  a  business  unless  these 
funds  fully  change  the  ownership  of  a 
business.  Loans  for  a  change  of 
ownership  are  eligible  provided  there  is 
a  100%  change  of  ownership  and  the 
transfer  is  not  between  family  members. 

c.  To  refund  any  debt  owed  to  a  Small 
Business  Investment  Company. 

d.  To  fund  a  gambling  operation, 
except  that  businesses  that  receive  less 
than  one-third  of  their  revenue  from  the 
commissions  on  the  sale  of  state  lottery 
tickets  or  businesses  involved  in  state 
supervised  gambling  operations  are 
eligible. 

e.  To  finance  real  estate  held  for 
investment,  purchases  of  stock  for 
investment,  or  to  make  loans  to  non- 
profit entities. 

f.  To  fund  a  loan  that  would  reduce 
lender's  own  or  an  affiliate's  exposure  to 
a  business,  unless  the  existing  debt  has 
always  been  current  (no  payments  more 
than  29  days  past  due  during  the  life  of 
the  credit).  Refinancing  of  the  debt 
owed  to  another  lender  is  allowed, 
however,  the  FASTRAK  participant 
must  insure  that  the  refinancing  is 
beneficial  for  the  borrower  due  to  more 
reasonable  terms  or  the  transfer  of  a 
borrower's  account  relationship  from 
other  sources  to  the  FASTRAK 


participant.  Care  should  be  taken  to 
avoid  the  appearance  that  the  lender  is 
using  FASTRAK  to  bail  itself  out  of  an 
inadequately  secured  or  poorly 
performing  credit. 

g.  To  fund  a  loan  when  funds  are 
available  from  other  sources  on 
reasonable  terms  including  disposal  of 
unneeded  business  assets  and  use  of 
personal  resources  provided  there  is  no 
undue  hardship  involved  in  the  use  of 
personal  funds.  A  self  certification  by 
the  lender  that  funds  would  not 
otherwise  be  available  on  reasonable 
terms,  as  determined  by  the  lender,  is 
part  of  SBA  Form  1920,  FASTRAK 
Authorization  and  Request  for  Loan 
Number. 

h.  To  fund  a  loan  for  the  purcha.se  or 
construction  of  real  estate,  the  pun;has« 
or  repair  of  equipment,  or  the 
refinancing  of  a  loan  used  for  those 
purposes,  when  the  applicant  business 
is  not  a  100%  owner  operator  of  the  real 
estate  or  personal  property  being 
financed.  In  cases  where  the  applicant 
is  not  a  100%  owner  operator,  the  loan 
may  be  submitted  to  SBA  using  regular 
7(a)  procedures.  Loan  proceeds  may  be 
used  to  finance  real  property  with 
residential  or  rental  space  provided  that 
in  purchasing  an  existing  building, 
residential  and/or  rental  space  must  be 
less  than  50%  of  total  space,  location 
must  be  conducive  to  the  success  of  the 
business  and  other  facilities  must  not  be 
reasonably  available  and  in  constructing 
a  building,  the  business  must  need  a 
resident  owner  or  manager  and 
residential  space  must  not  exceed 
33Vs%  of  the  total  or  business  growth  is 
reasonably  projected  to  indicate  need 
for  space  in  the  reasonably  near  future, 
later  additions  are  not  feasible,  and 
residential  space  does  not  exceed 
33V:i%  of  total  space. 

i.  To  make  a  loan  to  a  recreational  or 
amusement  enterprise  that  is  not  open 
to  the  public  and  properly  licensed. 

j.  To  replenish  working  capital  funds 
used  for  any  of  the  above  purposes. 

III.  Eligible  Loan  Types 

FASTRAK  procedures  may  be  used 
for  term  loans  or  revolving  credits  made 
by  the  lender.  Revolving  credits  must 
have  a  termination  date  that  cannot 
exceed  five  years  from  the  date  of  first 
disbursement.  If  the  borrower  remains 
creditworthy,  a  new  revolving 
FASTRAK  loan  can  be  approved. 

IV.  Terms  and  Conditions 

A.  Loan  Amount 

The  maximum  loan  amount  that  may 
be  approved  using  the  FASTRAK 
procedure  is  SlOO.OOO. 


B.  Percentage  of  SBA 's  Guaranty 

The  guaranty  on  loans  approved 
under  FASTRAK  will  be  limited  to  a 
maximum  of  50%. 

C.  Interest  Rates 

(1)  Loans  approved  using  the 
FASTRAK  procedure  are  subject  to  the 
same  maximum  interest  rate  as  all  SBA 
loans.  For  loans  in  excess  of  S5O,000  the 
maximum  interest  rate  is  2.25 
percentage  points  above  the  prime  rate 
as  published  in  the  Wall  Street  Journal 
(WSJ)  for  loans  with  a  maturity  of  less 
than  seven  years  and  2.75  percentage 
points  above  the  WSJ  prime  rate  for 
loans  with  a  maturity  of  seven  years  or 
longer.  FASTRAK  participants  may  use 
the  additional  interest  rate  spread 
authorized  by  13  CFR  122.8-4(g)  for 
loans  approved  using  the  FASTRAK 
procedure.  Thus  for  loans  of  $25,000  or 
less,  the  maximum  rate  is  the  WSJ  prime 
plus  4.25  and  4.75  depending  on  the 
maturity  and  for  loans  over  S25,000  but 
not  exceeding  S50,000  the  maximum 
rate  is  the  WSJ  prime  rate  plus  3.25  and 
3.75  depending  on  the  maturity. 

(2)  Loans  may  have  a  fixed  or  variable 
rate  of  interest.  If  a  variable  interest  rate 
is  used,  the  lender  may  use  the  same 
base  rate  of  interest  used  on  similar 
loans  made  without  an  SBA  guaranty. 

V.  Fees 

A.  Guaranty  Fee 

The  guaranty  fee  will  be  2%  of  the 
amount  guaranteed  for  any  loan  with  a 
maturity  greater  than  one  year.  If  the 
maturity  is  less  than  one  year,  the 
guaranty  fee  wrill  be  V*  of  one  percent. 
The  fee  splitting  arrangement  accorded 
lenders  using  regular  procedures  for 
loans  under  S20G,000  will  not  apply  to 
FASTRAK.  The  guaranty  fee  must  be 
paid  within  90  days  of  the  loan  approval 
date  or  immediately  after  first 
disbursement,  whichever  is  earlier  for 
loans  with  a  maturity  of  one  year  or 
greater.  If  the  maturity  is  less  than  one 
year,  the  guaranty  fee  must  be  submitted 
with  the  application  for  an  SBA  loan 
number.  Lender  may  charge  Borrower 
for  the  guaranty  fee  only  after  Lender 
has  paid  the  fee  and  an  initial 
disbursement  was  made  on  the  loan. 
This  fee  may  be  collected  2t  tlie  time  of 
loan  closing  if  there  is  a  disbursement 
at  closing. 

B.  Late  Payment  Fee 

Lenders  are  permitted  to  charge 
borrowers  a  late  payment  fee  of  up  to 
5%  of  the  payment  amount  for 
payments  not  received  within  10  days  of 
the  due  date. 


C.  Extraordinary  Servicing  Fee 

An  extraordinary  servicing  fee  of  up 
to  2%  of  the  outstanding  balance  may  be 
collected  in  cases  involving 
construction,  or  using  accounts 
receivable  or  inventory  for  col'ateral. 

D.  Other  Fees 

Application  fees,  commitment  fees  or 
prepayment  fees  are  not  jjermttted  on 
term  credits. 

E.  Revolving  Credit  Fees 

Lenders  will  be  permitted  to  use  the 
same  fee  schedule  for  revolving  credits 
approved  by  the  lender  without  an  SBA 
guaranty.  These  fees  must  be  reasonable 
and  are  subject  to  review  by  SBA.  Fees 
determined  by  SBA  to  be  unreasonable 
must  be  returned  by  the  lender  to  the 
borrower. 

VI.  Loan  Making,  Servicing  and 
Liquidation 

A.  Application  Forms 

(1)  Lenders  are  permitted  to  use  their 
own  application  forms,  internal  credit 
memoranda  and  any  other 
documentation  necessary  to  make  a 
credit  determination.  Lenders  must 
insure  that  their  application  form 
includes  language  in  which  the 
applicant  certifies  that  the  information 
supplied  is  true  and  complete.  This 
language  must  appear  on  the  application 
form  or  on  the  financial  statement  from 
the  applicant  if  a  specific  application 
form  is  not  used.  The  form  including 
this  certification  must  be  signed  by  the 
borrower. 

(2)  Lender  will  be  required  to  obtain 
a  signed  copy  of  SBA  Form  1919, 
FASTRAK  Borrower  Information  Form 
from  a  sole  proprietor,  all  partners,  or 
each  officer,  director,  or  each  holder  of 
20%  or  more  of  the  voting  stock  of  a 
corporate  applicant,  and  any  other 
person,  including  a  hired  manager,  who 
has  authority  to  speak  for  and  commit 
the  borrower  in  the  management  of  the 
business.  The  form  must  be  part  of  the 
loan  file,  but  does  not  have  to  be  sent 

to  the  Processing  Center.  If  the  applicant 
answers  "yes"  to  either  of  questions  1. 
2,  or  3,  the  loan  may  not  be  submitted 
under  FASTRAK.  It  may  be  submitted  to 
the  local  SBA  office  using  regular 
processing  procedures. 

B.  Credit  Decision 

(1)  Lenders  approved  to  use  the 
FASTRAK  procedure  are  responsible  for 
a  thorough  and  complete  credit  analysis. 
This  analysis  should  be  in  the  loan  file 
and  is  sub)ect  to  SBA  review.  An 
analysis  for  a  loan  that  is  approved 
should  demonstrate  that  the  loan  can  be 
repaid  from  the  cash  How  of  the 


busirtess  and  that  the  applicant  is  of 
good  character. 

(2)  Applications  that  are  declined  by 
the  lender  should  be  handled  in  the 
same  manner  the  lender  handles 
declined  applications  for  conventional 
loans.  These  applications  will  not  be 
considered  applications  for  an  SBA 
guaranteed  loan. 

C.  Notification  to  SBA 

(1)  FASTRAK  lenders  may  request  a 
loan  number  fix>m  SBA  by  submitting  an 
executed  SBA  Form  1920,  FASTRAK 
Authorization  and  Request  for  Loan 
Number.  This  document  serves  both  as 
an  Authorization  by  the  FASTRAK 
lender  for  the  loan  and  a  request  to  SBA 
to  issue  the  loan  number.  This  form  will 
contain  the  information  necessary  for 
SBA  to  issue  loan  number  and  a 
certification  that  the  funds  are  not 
available  elsewhere  on  reasonable 
terms.  This  form  may  be  faxed  or  sent 
to  the  Processing  Center  in  Sacramento, 
California.  The  Processing  Center  is  set 
up  to  provide  a  loan  number  to  the 
FASTRAK  lender  by  fax. 

(2)  SBA's  budget  is  determined  by 
Congress  on  an  annual  basis.  SBA  does 
not  have  authority  to  guaranty  loans  if 
it  has  run  out  of  authority.  While  loan 
approval  authority  has  been  delegated  to 
the  FASTRAK  lender,  the  loan  does  not 
have  an  SBA  guaranty  until  the  SBA 
Processing  Center  has  issued  a  loan 
number.  The  processing  center  will  not 
issue  a  loan  number  if  funds  are  not 
available. 

D.  Closing  and  Disbursement 

(1)  FASTRAK  participating  lenders 
will  use  the  same  closing  and 
disbursement  procedures  for  FASTRAK 
loans  as  are  used  for  their  conventional 
loans.  Loans  may  be  closed  by  the 
lender's  attorney  and  lenders  are 
permitted  to  use  their  own  closing  j 
documentation.  This  documentation        , 
includes,  but  is  not  limited  to  the 
lender's  note,  personal  guaranty 
statements,  mortgage,  deed  of  trust  or 
other  security  agreements,  resolutions  of 
the  Borrower's  Board  of  Directors,  and 

a  review  of  insurance  requirements. 

(2)  FASTRAK  participants  must  use 
the  FASTRAK  Authorization  and  Loan 
Agreement  (SBA  Form  1920)  for  all 
loans  approved  using  the  FASTRAK 
procedure.  The  signature  block  of  the 
Form  must  contain  the  following  j 
language:  "As  a  participant  in  the  i 
FASTRAK  portion  of  the  Preferred  I 
Lenders  Program  and  agent  of  and  on 
behalf  of  SBA." 

(3)  Lender  must  do  the  following  prior 
te  disbursement  for  each  loan  for  which 
it  issues  an  SBA  guaranty: 
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A.  Receive  satisfactory  evidence  that 
there  has  been  no  unremedied  adverse 
change  since  the  date  of  the 
Application,  or  since  any  of  the 
preceding  disbursements,  in  the 
financial  or  any  other  condition  of 
Borrower  which  would  warrant 
withholding  or  not  making  any  such 
disbursement  or  any  further 
disbursement. 

B.  Receive  evidence  of  the  kind 
described  below  from  an  independent 
authoritative  source  which  is  sufficient 
to  indicate  to  Lender  that  any  collateral 
property  is  not  in  a  special  flood  hazard 
area.  If  such  evidence  is  not  provided  to 
Lender,  Lender  must  obtain  from 
Borrower  agreement  to  obtain,  and 
maintain,  a  Standard  Flood  Insurance 
Policy  or  other  appropriate  special  flood 
hazard  insurance  in  an  amount  and 
coverage  equal  to  the  lesser  of  (1)  the 
insurable  value  of  the  property  or  (2)  the 
maximum  limit  of  coverage  available. 
The  Borrower  can  show  that  special 
flood  hazard  insurance  has  been 
acquired  by  submitting  a  copy  of  the 
policy  or  providing  evidence  of 
premium  payment  for  the  appropriate 
coverage  to  a  licensed  insurance  agent. 
Borrower  will  not  be  eligible  for  either 
any  future  disaster  assistance  or  SBA 
business  loan  assistance  if  the  special 
flood  hazard  insurance  is  not 
maintained  as  stipulated  herein 
throughout  the  entire  term  of  its  loan. 

As  evidence  that  the  property  is  not 
located  within  a  special  hazard  area 
subject  to  flooding,  mudslides,  or 
erosion.  Lender  may  rely  on  a 
determination  of  special  flood  hazard 
area  status  by  the  applicant's  property  & 
casualty  insurance  company,  real  estate 
appraiser,  title  insurance  company,  a 
local  governtp.ent  agency  or  other 
authoritative  source  acceptable  to  SBA 
which  would  ordinarily  have 
knowledge  of  the  special  flood  hazard 
area  status  for  the  property. 

C.  In  the  construction  of  a  new 
building  or  an  addition  to  a  building, 
obtain  agreement  from  the  Borrower  that 
the  construction  will  conform  with  the 
'  National  Earthquake  Hazards 
Reduction  Program  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New 
Buildings."  Compliance  with  the.se 
requirements  shall  be  evidenced  by  a 
certificate  issued  by  a  licensed  building 
architect,  construction  engineer  or 
similar  professional,  or  a  letter  from  a 
state  or  local  government  agency  stating 
that  the  issuance  of  an  occupancy 
permit  is  required  and  is  subject  to 
conformance  with  building  codes  and 
that  the  local  building  codes  include  the 
Seismic  standards. 


The  following  codes  have  been 
identified  as  being  substantially 
equivalent  to  the  National  Earthquake 
Hazards  Reduction  Program  (NEHRP) 
Recommended  Provisions:  1991 
Uniform  Building  Code  of  the 
International  Congress  of  Building 
Officials  (ICBO);  1992  Supplement  to 
the  Building  Officials  and  Code 
Administrators  (BOCA)  National 
Building  Code;  1992  Amendments  to 
the  Southern  Building  Code  Congress 
(SBCC)  Standard  Building  Code. 

D.  Obtain  agreement  from  the 
Borrower  that  it  will,  to  the  extent 
feasible  purchase  only  American-made 
equipment  and  products  with  the 
proceeds  of  this  loan. 

E.  For  any  loan  involving  construction 
of  more  than  $10,000,  require  borrower 
and  contractor  to  execute  SBA  Form 
601,  Applicants  Agreement  of 
Compliance.  Appendix  4  is  a  copy  of 
Form  601.  This  form  must  be  retained 

in  the  loan  file,  but  does  not  have  to  be 
submitted  to  the  FASTR^^K  Processing 
Center. 

(4)  The  Small  Business  Act  requires 
that  all  borrowers  supply  information 
regarding  payments  to  loan  packagers, 
accountants,  appraisers,  lawyers,  or  any 
other  individual  or  entity  that  assisted 
the  borrower  in  obtaining  the  loan.  SBA 
Form  159  may  be  used  for  this  purpose 
or  the  lender  may  use  its  own  form  as 
long  as  the  information  required  by  SBA 
Form  159  is  supplied  by  the  borrower 
and  the  service  provider.  Appendix  5  is 
a  copy  of  Form  159.  This  form  must  be 
retained  in  the  loan  file,  but  does  not 
have  to  be  submitted  to  the  FASTRAK 
Processing  Center.  If  the  applicant  did 
not  pay  anyone  to  assist  in  the 
prefkaration  of  the  loan,  a  written 
certification  to  that  effect  is  sufficient  to 
meet  this  requirement. 

VII.  Loan  Servicing 

A.  Lenders  will  be  permitted  to 
service  loans  approved  under  FASTRAK 
using  the  same  policies  and  procedures 
used  for  the  lender's  conventional  loan 
portfolio.  These  policies  and  procedures 
must  be  based  on  prudent  lending 
practices  and  the  FASTRAK  lender 
should  be  prepared  to  demonstrate  to 
SBA  that  a  servicing  action  taken  on  a 
FASTRAK  loan  is  consistent  with 
actions  taken  on  loans  in  the  lender's 
unguaranteed  portfolio. 

B.  There  are  two  actions  that  cannot 
be  delegated  to  the  FASTRAK 
participating  lender.  They  are: 

(1)  Selling  or  accepting  a  compromise 
settlement  of  any  indebtedness 
guaranteed  by  SBA  for  a  sum  less  than 
the  total  amount  due  on  the  loan,  and 

(2)  Enforcing  compliance  by  the 
borrower  with  non-discrimination 


regulations  (13  CFR  Part  113).  This 
enforcement  shall  be  subject  to  action 
by  SBA. 

C.  SBA  must  be  notified  of  any 
servicing  action  that  alters  any  of  the 
repayment  terms  of  the  loan.  This 
includes,  but  is  not  limited  to,  changes 
in  the  interest  rate  on  fixed  rate  loans  or 
the  interest  rate  spread  on  variable  rate 
loans,  maturity,  or  payment  schedule. 
Notification  should  be  sent  to  the 
servicing  office  responsible  for  the  loan. 
The  servicing  office  address  will  be 
provided  to  the  FASTRAK  lender  along 
with  the  loan  number. 

D.  Lender  may  release  collateral  as 
necessary.  Due  to  the  perception  of  a 
preference  for  the  FASTRAK  lender, 
care  should  be  taken  to  fully  document 
and  justify  any  release  of  collateral  for 
an  SBA  guaranteed  loan  that  will 
subsequently  be  pledged  for  a 
conventional  loan  from  the  lender. 

VIII.  Loan  Liquidation 

A.  A  participating  lender  will  be 
expected  to  fully  liquidate  any  loan 
approved  using  FASTRAK.  The  lender 
must  follow  the  same  policies  and 
procedures  it  uses  for  its  non- 
guaranteed  portfolio  and  should  be 
prepared  to  demonstrate  that  it  has  done 
so.  All  liquidations  of  FASTRAK  loans 
must  be  commercially  reasonable. 

B.  Proceeds  from  the  sale  of  collateral 
shall  be  applied  first  to  the  expenses 
associated  with  the  liquidation, 
secondly,  to  the  120  days  of  interest 
permitted  on  the  balance  as  of  the 
earliest  uncured  default  and  finally  to 
the  principal  balance.  SBA  will  not  pay 
to  the  lender  an  amount  in  excess  of 
50%  of  the  loan  balance  at  the  time  of 
default  plus  120  days  of  interest  at  the 
rate  in  effect  on  the  date  of  default.  The 
Lender  must  absorb  any  expenses  that 
exceed  this  amount. 

C.  Any  action  taken  during  the 
liquidation  of  a  loan  must  be  fully 
documented.  SBA  will  review 
liquidation  actions  as  part  of  the  general 
review  of  a  lender's  use  of  the 
FASTRAK  program.  It  is  not  necessary 
to  provide  a  liquidation  plan  to  SBA. 

D.  SBA  reserves  the  right  to  purchase 
its  guaranty  prior  to  liquidation  and  to 
liquidate  the  loan  using  SBA  personnel, 
however,  it  is  expected  that  this  right 
will  be  used  only  in  very  unusual 
circumstances. 

E.  Lender  is  permitted  to  take  back  a 
Note  Receivable  on  the  sale  of  collateral 
on  any  terms  negotiated  between  the 
lender  and  the  buyer.  The  Note 
Receivable  will  not  have  an  SBA 
guaranty. 

F.  Lender  is  to  insure  that  ordinary 
protective  measures  are  taken.  Expen.ses 
associated  with  the  protection  of 


collateral  may  be  recovered  from  the 
proceeds  of  the  sale  of  collateral. 

G.  Collateral  sales  to  the  Lender's 
officers,  directors,  employees  or 
stockholders  (10%  or  greater)  or  a  close 
relative  of  either  are  not  permitted. 

H.  The  selection  of  firms  owned  by 
officers,  directors,  employees  or 
stockholders  (10%  or  greater)  to  provide 
care  and  preser\'ation  services,  legal 
assistance,  or  other  services  associated 
with  the  liquidation  should  be  avoided. 
If  it  cannot  be  avoided,  the  lender  must 
be  prepared  to  justify  the  benefit  to  SBA 
of  using  the  particular  firm. 

IX.  Payment  of  the  SBA  Guaranty 

A.  Payment  of  the  SBA  guaranty  will 
be  made  after  the  lender  has  fully 
liquidated  all  collateral  and  pursued  all 
obligors  and  after  SBA  has  reviewed  the 
documentation  that  supports  the  loan. 
Payment  will  consist  of  the  SBA 
guaranteed  percentage  of  the  balance 
remaining  after  liquidation  plus  up  to 
120  days  of  interest  based  on  the 
balance  outstanding  at  the  time  of  the 
earliest  uncured  default  if  liquidation 
proceeds  were  insufficient  to  cover  a 
full  120  days  of  interest. 

B.  To  receive  payment,  lender  must 
submit  a  transcript  of  account,  a 
summary  of  liquidation  activities,  a 
detail  of  liquidation  expenses,  and  a 
copy  of  the  Note  and  relevant  loan 
documents  to  the  SBA  office  servicing 
the  loan.  The  ser\'icing  office  will 
review  the  account  and  prepare  the 
paperwork  required  to  wire  SBA's 
portion  of  the  loss  to  the  lender. 

X.  Lender  Selection  and  Review 

A.  Lenders  will  be  selected  for 
participation  in  FASTRAK  based  on 
their  desire  to  increase  lending  under 
SlOO.OOO  to  small  businesses,  especially 
minority  and  women  owned  businesses. 
An  SBA  district  office  shall  make  a 
nomination  to  the  Central  Office,  which 
will  make  a  decision.  A  lender  will 
receive  the  FASTRAK  designation  for  its 
entire  system.  This  may  involve 
executing  multiple  copies  of  the 
supplemental  guaranty  agreement 
depending  on  the  legal  structure  of  the 
lender. 

B.  The  loan  approval  authority  in  the 
supplemental  guaranty  agreement  for 
FASTRAK  will  last  for  two  years.  At  the 
end  of  two  years,  the  activity  will  be 
reviewed  and  may  be  renewed  for  either 
one  or  two  years.  The  servicing  and 
liquidation  provisions  will  last  for  the 
life  of  any  loan  approved  using 
FASTRAK. 

C.  SBA  will  monitor  the  progress  of 
the  FASTRAK  loans  approved  by  each 
other.  We  will  use  the  performance  of 
loans  approved  under  FASTRAK  to 


determine  if  a  lender  may  continue  to 
participate  in  FASTRAK.  Lenders  that 
violate  the  terms  of  the  supplemental 
guaranty  agreement,  this  guidebook,  or 
SBA  regulations  as  determined  by  SBA 
shall  be  removed  from  the  program. 

D.  SBA  reserves  the  right  to  make  a 
periodic  on-site  review  of  the  loan  files 
for  FASTRAK  loans.  SBA  may,  from 
time  to  time,  ask  FASTRAK  lenders  to 
photocopy  documents  in  a  file  selected 
by  SBA  and  send  the  copy  to  SBA  for 
review.  This  procedure  is  intended  to 
limit  the  intrusion  on  the  lender  by  SBA 
reviewers  and  to  reduce  the  cost  to  SBA 
of  program  monitoring.  Lender 
acknowledges  that  the  SBA  review  does 
not  give  rise  to  any  estoppel  claim,  right 
or  defense  if  SBA  should  determine  that 
it  will  not  honor  its  guaranty  on  a  loan 
approved  using  FASTRAK. 

E.  If  a  problem  develops  with  part  of 
a  lender's  operation  in  one  location,  the 
lender  will  be  notified  and  given  a 
reasonable  time  to  correct  the  problem. 
If  the  problem  is  not  corrected,  the 
lender's  entire  organization  will  be 
removed  from  FASTRAK. 

XI.  Lender  Reporting 

Lenders  will  be  required  to  report  the 
status  and  outstanding  balance  of  each 
loan  approved  under  FASTRAK  on  SBA 
form  1175.  This  form  is  submitted  on  a 
quarterly  basis  to  the  SBA  field  office. 
SBA  is  in  the  process  of  developing  an 
electronic  data  interchange  (EDI)  system 
for  lender  reporting.  FASTRAK  lenders 
will  be  expected  to  use  EDI  after  it  has 
been  implemented  for  SBA  reporting. 

XII.  Secondary  Market 

Loans  approved  usin.g  the  FASTRAK 
procedure  may  not  be  sold  in  the 
secondary  market. 

XIII.  Lender  Mergers 

A  lender's  status  as  a  participant  in 
the  FASTRAK  will  be  reviewed  at  the 
time  of  a  merger  and  a  decision  will  be 
made  regarding  whether  the  new  entity 
will  be  a  participant  in  FASTRAK. 

XIV.  IRS  Tax  Verification 

Lenders  must  verify  tax  returns  of  the 
business  prior  to  disbursement  of  a 
FASTRAK  loan.  Tax  verification 
procedures  are  included  in  Appendix  6. 
SBA  has  a  cooperative  agreement  with 
the  IRS  to  provide  information  within 
ten  days.  The  key  to  a  quick  reply  from 
the  IRS  is  to  ask  for  a  transcript  of  the 
tax  return,  not  a  copy  of  the  return  and 
to  write  the  words  "SBA  Loan 
Application"  at  the  top  of  the  form. 
Please  report  any  problems  with  the  tax 
verification  system  to  the  FASTRAK 
Processing  Center  or  your  local  SBA 
district  office.  Lenders  are  reminded 


that  the  letters  "SBA"  must  be  placed  at 
the  top  of  each  request  to  insure 
expedited  processing  and  that  sole 
proprietorship  information  is  obtained 
from  a  different  SBA  location  than 
partnership  or  corporate  tax 
information. 

[FR  Doc.  95-5337  Filed  3-3-95;  8:45  ami 

BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  February 
24, 1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50148. 
Date  filed:  February  21. 1995. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  COMP  Telex  Mail  Vote  729. 
Proposed  Effective  Date:  April  1 . 
1995. 
Docket  Number:  50149. 
Date  filed:  February  21. 1995. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC23  Reso/P  0686  dated 
Januarj-  27. 1995.  Europe-Southeast 
Asia  Resos  r-1  to  r-23. 
Proposed  Effective  Date:  April  1. 
1995. 
Docket  Number:  50150. 
Date  filed:  February  21.  1995. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC12  Telex  Mail  Vote  730. 
Germany-Canada  Fares,  r-1 — 076jj  r- 
2— 080rr. 
Proposed  Effective  Date:  April  1. 
1995. 
Myma  F.  Adams. 

Acting  Chief,  Documentary  Sen-ices  Di\ision. 
|FR  Dec.  95-5429  Filed  3-3-95;  8:45  am) 

BILUNG  COOE  491(^-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
February  24, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  AirClarrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 


12276 


Federal  Register  /  Vol.  60.  No.  43  /  Monday,  March  6.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  43  /  Monday.  March  6,  1995  /  Notices 


12277 


below  for  each  application.  Following 

the  Answer  period  DOT  may  process  the 

application  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases 

a  final  order  without  further 

proceedings. 

Docket  Number:  50153. 

Date  filed:  February  24,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  24,  1995. 

Description:  Application  of  Horizon  Air 
Industries,  Inc.  d/b/a  Horizon  Air, 
pursuant  to  49  U.S.C.  41108  and 
Subpart  Q  of  the  Regulations,  applies 
for  a  Certificate  of  Public  Convenience 
and  Necessity  authorizing  service 
between  Seattle,  Washington,  and 
Calgary,  Alberta,  Canada. 

Docket  Number:  50156. 

Date  filed:  February  24,  1995. 

Due  Dote  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  24, 1995. 

Description:  Application  of  Exec-utive 
Airlines,  Inc.,  Flagship  Airlines,  Inc., 
Simmons  Airlines,  Inc.  and  Wings 
West  Airlines,  Inc.  (d/b/a  American 
Eagle),  pursuant  to  49  U.S.C.  41108 
and  Subpart  Q  of  the  Regulations, 
requests  amendment  of  their 
certificate  of  public  and  convenience 
for  Route  537,  to  authorize  foreign  air 
transportation  of  persons,  property, 
and  mail  between  the  United  States 
and  additional  points  in  the 
Caribbean. 
Docket  Number:  50157. 
Date  filed:  February  24, 1995. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  24, 1995. 
Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  sciieduled  foreign  air 
transpyortation  of  persons,  property, 
and  mail  between  any  point  in  the 
United  States  and  any  point  in 
Canada,  subject  to  a  condition  that 
service  to  Vancouver  and  Montreal 
must  be  separately  authorized  for  a 
period  of  two  years,  and  service  to 
Toronto  must  be  separately 
authorized  for  a  period  of  three  years, 
consistent  with  the  phase-in 
provisions  for  those  three  cities  in  the 
United  States-Canada  Air  Transport 
Agreement  signed  on  February  24, 
1995. 
MynMF.Adaas, 

Actir^  Chi^,  Doauaerttary  Services  Divisioa. 
\¥R  Oac  «S-S42«  Fkied  3-3-9Sj  S:4Sanj 
BIUMOCQK 
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Coast  Guard 

(CGO  95-005] 

Area  To  Be  Avoided  Off  the 
Washington  Coast 

AGENCY:  Coa.st  Guard,  DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  In  response  to  several 
requests,  the  Coast  Guard  is  extending 
the  comment  period  for  written 
comments  on  whether  the  applicability 
of  the  area  to  be  avoided  (ATBA)  off  the 
Washington  Coast  should  be  expanded 
to  include  vessels  and  barges  other  than 
those  carrying  cargoes  of  oil  or 
hazardous  materials. 
DATES:  Written  comments  must  be 
received  not  later  than  April  17, 1995. 
Copies  of  a  written  transcript  from  the 
February  23, 1995,  public  meeting  will 
be  available  for  inspection  and  copying 
after  March  15, 1995  at  the  addresses 
indicated  in  the  ADDRESSES  section 
which  follows. 

ADDRESSES:  Written  comments  may  be 
mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA),  U.S. 
Coast  Guard,  2100  Second  Street  SW. 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
Coast  Guard  Headquarters,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

In  addition,  the  written  transcript  of 
the  February  23, 1995,  public  meeting 
will  be  available  for  inspection  and 
copying  at  the  Thirteenth  Coast  Guaid 
District,  915  Second  Avenue,  Room 
3410,  Seattle,  WA  98174  end  at  the 
Olympic  Coast  National  Marine 
Sanctuary,  138  W.  First  Street,  Port 
Angeles,  WA  98362-2600.  from  7:30 
ajn.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  iNFORMATKM  CONTACT:  Ms. 
Margie  G.  Hegy,  Project  Manager,  Vessel 
Traffic  Services  Division,  phone  (202) 
267-0415.  This  telephone  is  equipped 
to  take  messages  on  a  24-hour  basis. 
SUPPLEMENTARY  INFORMATION:  The  ATBA 
was  adopted  by  the  Maritime  Safety 
Committee  of  the  International  Maritime 
Organization  on  December  7, 1994,  and 
goes  into  effect  on  lune  7, 1995.  It  is 
recommended  that  all  vessels,  including 
barges,  carrying  oil  or  cargoes  classified 
by  the  United  Sftates  as  hazardoes 
materials  (e.g.,  chemicals)  avoid  the 
ATBA. 

A  meeting  to  obtain  public  coifmnent 
on  whetlaer  the  ATBA  off  Ae 
Wasfaisgten  Coast  «houM  be  appltcrftle 


to  other  categories  of  vessels  was 
announced  in  the  Federal  Register  on 
January  27,  1995  (60  FR  5454).  The 
purpose  of  the  meeting,  as  stated  in  the 
meeting  notice,  was  to  obtain 
information  to  assist  the  Coast  Guard  in 
determining  whether  there  is  a  need  to 
expand  the  applicability  of  the  ATBA. 

Commenters  were  asKed  to  respond  to 
ten  specific  questions,  and  present  any 
other  information.  However,  the  Coast 
Guard  did  not  propose  any  specific 
changes  in  the  area  or  the  applicability. 
The  meeting  was  held  on  February  23, 
1995,  and  17  individuals  made  oral 
presentations. 

J'he  Coast  Guard  has  received  several 
requests  to  exiend  the  comment  period 
for  submitting  written  comments 
beyond  the  current  March  3, 1995  . 
deadline.  The  additional  time  will  result 
in  a  more  comprehensive  review  of  the 
issue  and  more  detailed  information  for 
Coast  Guard  consideration.  As  the  Coast 
Guard  is  interested  in  substantiated 
comments  and  giving  all  concerned 
parties  the  opportunity  to  present 
information,  the  comment  period  is 
extended  until  April  17. 1995. 

Dated:  February  28, 1995. 
G.A.  Penii^toau 

Rear  Admiral,  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation,  Safety  and  Waterway  Services. 
[FR  Doc  95-5388  Filed  3-3-95;  8:45  ami 
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Federal  Aviation  Administration 

FAA  Approval  of  Noise  Compatibility 
Program;  Fort  Worth  Alliance  Airporl; 
Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibllHy 
program  submitted  by  the  dty  of  Fort 
Worth  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  arwi  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-520980).  On  August  11, 1994,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  city  of  Fort 
Worth  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  February  7, 1995,  the 
Administrator  approved  the  Fort  Worth 
Alliance  Airport  noise  compatibility 
{wogram.  All  of  the  recommendations  of 
the  pregtam  «leiDents  relating  to  new  or 
revised  flt^t  jwocedures  for  n«ise 


abatement  were  proposed  by  the  city  of 
Fort  Worth. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAAs  approval  of  the  Fort  Worth 
Alliance  Airport  noise  compatibility 
program  is  February  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Nicely,  DGT/FAA.  Texas  Airport 
Development  Office.  2601  Meacham 
Boulevard,  Fort  Worth.  Texas  76193- 
0653,  (817)  222-5606.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Fort  Worth 
Alliance  Airport,  effective  Februar>'  7, 
1995. 

Under  .section  104(a)  of  the  Aviation 
Safety  and  Noi.se  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
^lirport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
130  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAAs  approval  or 
disapproval  of  F.^R  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non- 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  u.ses. 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 


preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptabili!\  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  Federal  Aviation 
Administration.  Texas  Airport 
Development  Office,  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76193- 
06.50. 

The  city  of  Fort  Worth  submitted  to 
the  FAA  on  August  4,  1994.  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  November  1991  through 
July  1994.  The  Fort  Worth  Alliance 
Airport  noise  exposure  maps  were 
determined  by  the  FAA  to  be  in 
compliance  with  applicable 
requirements  on  August  11,  1994. 
Notice  oftliis  deterniination  was 
published  in  the  Federal  Register  on 
August  18,  1994. 

The  Fort  Worth  Alliance  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  beyond  the  year 
1998.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noi.se  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  August  11,  1994.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 


new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  sha'l 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
eleven  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
February  7,  1995. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  The 
following  is  a  listing  of  the  appiuved 
actions  on  and  off  the  airport: 

a.  Maintain  the  existing  flight  track 
configuration  and  utilization: 

b.  Request  pilots  of  airline  aircraft  to 
adhere  to  FAA  noise  abatement 
departure  procedures; 

c.  Establish  noise  overlay  zoning 
district  for  the  airport  vicinity  as  an 
amendment  to  the  existing  airport 
development  zone  ordinance; 

d.  Revise  land  use  plan  for  noise 
compatibility; 

e.  Purchase  noise  sensitive  sites — fee 
simple; 

f.  Where  fee  simple  acquisition  cannot 
be  achieved,  obtain  avigation  easement 
and  where  feasible,  soundproofing 
existing  eligible  structures  within  the 
65DNL; 

g.  Enact  noise  disclosure  regulations 
to  inform  prospective  buyers  of 
potential  noise  exposure; 

h.  Assign  a  noise  abatement  officer  for 
noise  program  management  for  all  three 
city  of  Fort  Worth  airports; 

i.  Continue  public  involvement 
program; 

j.  Implement  a  periodic  noise 
monitoring  program;  and 

k.  Conduct  noise  review  and  update 
as  required. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  ,\dministrator  on  February  7. 
1995.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  'he  submittal, 
are  available  for  review  at  the  F.^.^ 
office  li.sted  above  and  at  the  Fort  Worth 
Department  of  Aviation  Offices. 

Issued  in  Fort  Worth.  Texds  on  Fchruan*' 
20.  1995. 
Otis  T.  Welch, 

Manager.  Texas  Airport  Developrrtf"'  ( office 
jFR  Doc.  95-5422  Filed  3-3-95:  8:45  am, 
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Noise  Exposure  Map  Notice;  Receipt  of 
Noise  CompatibiNty  Program  and 
Request  for  Review;  Fort  Worth  Sptnks 
Airport;  Fort  Worth,  TX 

AGENCV:  Fi'iiHra!  Aviiilioii 
AdministratiuiJ. 
ACTION:  Notice. 


SUMMARY:  Thi'  Federal  Aviation 
Administration  (FAA)  aiinounct'.s  its 
detvrmination  that  the  noise  exp«)snrc.' 
maps  submitted  by  the  City  of  F'orl 
VVortii,  Texas  lor  Fnrt  Worth  Spinks 
Airport  under  the  provisions  of  Title  I 
of  the  .Aviation  .Safely  and  Noise 
Abatenif'ti  At.1  of  1979  (Public.  I-ivv  9(^- 
l!W)  an.i  14  CFR  Part  150  are  in 
compliaiit.e  with  applicable 
requirements.  The  FAA  also  annoiinM>s 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Fort  Worth  Spinks  .Airport 
under  Part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproxod  on  or  before  August  t:.'. 
1095. 

EFFECTIVE  DATE:  The  effec  tive  dale  of  tht? 
F'AA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  asso(jiated  noise 
compatibility  program  is  February  13, 
1995.  Thi^  public  comment  pt^riod  ends 
April  14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Nicely,  DOr'FAA.  Texas  Airport 
Development  Office.  260J  Meacliani 
Boulevard,  Fort  Worth.  TX  7()19:<-<)fi5.1. 
Comments  on  the  propose<l  noi.se 
compatibility  program  should  also  he 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
nolii  e  announces  that  the  F.\A  finds 
that  the  noise  exposure  maps  siibmitied 
for  Fort  Wort!)  Spinks  Airporl  are  in 
compliance  with  applit  able 
recjuirenicnts  of  Part  150.  cfici  tive 
February  VA.  1995.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
whi(  h  w  ill  he  approved  or  disapproved 
on  or  before  August  12,  1995.  lliis 
notice  al.so  announces  the  availability  ol 
this  program  for  publi«;  review  and 
comment. 

Under  section  1(I3  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
A( !  of  1979  (hereinafter  referred  to  as 
"the  A<  I"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
w  hi(  h  mw\  applicable  regulations  and 
which  depict  nonconipatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  whith  such 
operations  will  affect  swh  maps.  The 
Act  requires  such  maps  to  be  <ievt'loped 


in  consultation  with  interested  and 
affected  parties  in  the  local  conununity, 
government  agencifts,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  V.\.\  approval  which  sets 
forth  the  measurtis  the  operator  has 
taken  or  proposes  for  the  redudion  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introdudion  of 
additional  noncompatible  uses. 

The  City  of  Fort  Worth  sulimitted  to 
the  FAA  on  February  3.  1995  noise 
exposure  maps,  des«;riptions  and  other 
do<:umentation  which  were  produced 
from  November  1991  to  January  1995 
during  the  development  of  the  Fort 
Worth  Spinks  Airport  FAR  Part  150 
Airport  Noise  Compatibility  Plan.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  m'i'gation  measures, 
to  \vi  implemented  jointly  by  the  airport 
ajid  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
Tne  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Fort  VVorth.  The  spet:ific  maps  under 
consideration  are  Exhibits  10.1  and  10,2 
in  the  submission.  The  FAA  has 
detennined  that  these  maps  for  Fort 
Worth  Spinks  Airport  are  in  compliance 
with  apjjlicable  requirements.  This 
determination  is  effet^tive  on  February 
13.  1995.  FAA's  determination  on  an 
airport  operators  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
V.\K  Part  150.  Su(  h  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  apjirove  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  prograin. 

if  questions  arise  concerning  the 
precise  relationship  of  specific 
|)roperties  to  noise  exposure  contours 
depi(  ted  on  a  noise  exposure  map 
submitted  under  sedion  103  of  the  MX. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  propeiiies 
with  regard  to  the  depicted  noise 
crmtours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covened  by  the 
provisions  of  .section  107  of  the'  Act. 
Thp.se  functions  are  insepanibie  from 


the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  lo<:al  responsibiliticts 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  anij 
planning  agencies  with  which 
consultation  is  rc^quired  under  section 
103  of  the  Ac:t.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §150.21  of  FAR  Part  150,  that  the 
statutory  required  c  onsultatjon  has  bcHtn 
ac:c:omp!ished. 

The  FAA  has  formally  received  the 
noi.se  compatibility  program  for  F'ort 
Worth  Spinks  Airport,  also  effective  on 
February  13,  1994.  Preliminary  review 
of  thesubjnitted  material  indicuites  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibilitv 
programs,  but  that  further  review  will  |j»' 
nec;essary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
c;ompleted  on  or  before  August  12,  1995. 
The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  proc:ess 
are  whether  the  proposed  measures  may 
reduc:e  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerc:e,  or  be  reasonablv 
consistent  w  ith  obtaining  the  goal  ol 
reduc;ing  existing  noncompatible  land 
uses  and  preventing  the  ijitroduction  nl 
additional  noncompatible  land  use  s. 
hiteresled  persons  are  invited  to 
c  onuntjnt  on  the  proposed  prrjgraiii  wi;!i 
speciific  reference  to  these  factors.  All 
connnents,  other  than  those  properly 
addressed  to  loc:al  land  u.se  authorises 
will  be  considered  by  the  V.\.\  to  the 
c!xtent  practicable.  Copies  of  the  noise- 
exposure  maps,  the  FAA's  evaluation  o? 
the  maps,  and  the  propcxsed  noise; 
compatibility  program  are  available  lor 
examination  at  the  following  locxitions: 

Federal  Aviation  Administration.  Texas 
Airport  I3evelopment  Office,  2h.')l 
Meacliam  Boulevard.  Suite  697. 1-cirt 
VVorth.  TX  7r)  193-0653 

Mr.  A.M.  Rivera,  Dircnlor  of  Airport 
SystiMiis.  City  of  Fort  Worth.  4201 
North  Main  St.-e<»t,  Fort  Worth,  TX 
7610(>-2736. 

QiiRstion  may  he  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 


UMI 


Ksuc^ci  in  Fort  VVorth.  Texas  on  February 
13,  1995. 

Otis  T.  Welch, 

Manof^er.  Texas  Airport  Deivlopment  Office. 
IFR  Doc.  95-5421  Filed  3-3-95;  8:45  ami 
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FAA  Approval  of  Noise  Compatibiltty 
Program;  Fort  Worth  Meacham  Airport; 
Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  city  of  Fort 
Worth  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noi.se 
Abatement  Act  of  1979  (Public  Law  9f>- 
193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  August  11, 1994.  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  city  of  Fort 
VVorth  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  February  7,  1995,  the 
Administrator  approved  the  Fort  Worth 
Meacham  Airport  noise  compatibiiity 
program.  Most  of  the  recommendations - 
of  the  program  were  approved.  No 
program  elements  relating  to  new  or 
revised  flight  procedures  for  noise 
abatement  were  proposed  by  the  city  of 
Fort  VVorth. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Fort  Worth 
Meacham  Airport  noise  compatibility 
program  is  F^>ruary  7.  1995. 
FOR  FUATHER  INFORMATION  CONTACT: 
Mike  Nicely.  DOT/FAA.  Texas  Airport 
Development  Office,  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76193- 
0653,  (817)  222-5606.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Fort  Worth 
Meacham  Airport,  effective  February  7. 
1995. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  {^as  previouuiy 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  bv  the  airport 
operator  for  the  reouction  of  existing 
non-compatible  land  uses  and 
prevention  of  additional  non-compatible 


land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  bie  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  de\'eloped  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  anci  preventing 
the  introduction  of  additional  non- 
compatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  again.st 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  pr(x:edures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  section  150.5.  Approval 
is  not  a  deterroinatbm  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  mea.sure$  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementadon  of  the 
program  nor  a  cletermination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 


FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  Federal  Aviation 
Administration.  Texas  Airport 
Development  Office.  2601  Meacham 
Boulevard.  Fort  VVorth.  Texas  76193- 
0650. 

The  city  of  Fort  Worth  submitted  to 
the  FAA  on  August  4,  1994,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  November  1991  through 
July  1994.  The  Fort  Worth  Meacham 
Airport  noise  exposure  maps  were 
determined  by  the  FAA  to  be  in 
compliance  with  applicable 
requirements  on  August  11.  1994, 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
August  18. 1994. 

"The  Fort  Worth  Meacham  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  beyond  the  year 
1998.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  August  11.  1994.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  160-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twelve  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
Februar>'  7, 1995. 

Outright  approval  was  granted  for 
nearly  all  of  the  specific  program 
elements. 

The  following  program  element  was 
partially  approved: 

a.  Aircraft  maintenance  runup 
procedures. 

Development  of  a  run-up  pad  and 
encouraging  its  use  are  approved. 
Designation  of  engine  run-up  locations 
is  within  the  discretion  of  the  airport 
operator  and  may  be  added  to  the 
airport  rules  and  regulations  and 
instituted  at  any  time  provided  that  tbey 
do  not  limit  Stage  2  or  Stage  3 
operations  so  as  to-qualify  as  an  airport 
noise  and  access  restriction  or  create  an 
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undue  burden  on  inferstnte  commerce. 
Promotion  of  the  continued  use  of  the 
City  Ordinance  restricting  run-ups 
between  12  midnight  and  B:()0  a.m.  is 
disapprnvfd  pending  receipt  of 
additional  information  regarding  the 
City  Ordinance,  the  airport  rules  and 
regulations,  and  the  potential  effects  on 
air  transportation.  Engine  run-up 
restrictions  that  limit  the  total  number 
or  hours  of  Stage  2  or  Stage  3  operations 
would  require  compliance  with  14  CFR 
161. 

The  following  program  elements  on 
and  off  the  airport  were  fully  approved: 

a.  Voluntary  use  of  noise  abatement 
departure  and  arrival  procedures  for 
aircraft  weighting  over  12.500  pounds: 

b.  Noise  barriers  and  acoustical 
shielding; 

c.  Rezone  properties  immediately 
adjacent  to  airport  property: 

d.  Revise  land  u.se  plan  for  noise 
compatibility  and  community 
revitalization: 

e.  Purcha.se  noise  sensitive  sites — fee 
simple. 

f.  Where  fee  simple  acquisition  cannot 
be  achieved,  obtain  avigafion  easement 
and  where  feasible,  soundproofing 
existing  eligible  structures  within  the  O,"! 
DNL: 

g.  Enact  noise  disclosure  regulations 
to  inform  prospective  buyers  of 
potential  noi.se  exposure; 

h.  Assign  a  noise  abatement  officer  for 
noise  program  management  for  all  three 
city  of  Fort  Worth  airports; 

i.  Continue  public  involvement 
program; 

j.  Implement  a  periodic  noise 
monitoring  program;  and 

k.  Conduct  noise  review  and  update 
as  required. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Admmistrator  on  February  7. 
199.5.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  subnnttal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the  Fort  Worth 
Department  of  Aviation  Offices. 

Issund  in  Fort  Worth.  Tcxiis  on  riibrii.irv 
I'O.  199.5. 

Otis  T.  Welch. 

Manngtir.  Texas  Airport  Development  Office. 
jFR  D.k:  95-5-420  Filed  3-:j-95;  8:45  nml 
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Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


UMI 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 


the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practi(  es  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  10  through  April  1.3,  1995,  from  9 
a.m.  to  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held 
April  10-12  in  the  MacCracken  Room, 
Federal  Aviation  Admini.stration.  800 
Independence  Avenue.  SW., 
Washington.  DC.  and  on  April  13  at  the 
Air  Transport  Association  of  America. 
1301  Pennsylvania  Avenue,  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Frank  Price,  Executive  Director. 
ATPAC,  Air  Traffic  Rules  and 
Procedures.  800  Independence  Avenue. 
SW.,  Washington,  DC  20591,  telephone 
(202) 267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advi.sory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of>  meeting  of  the  ATPAC  to  be 
held  frtnn  April  10  through  April  12, 
1995.  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC,  and  on 
April  13  at  the  Air  Transport 
As.sociation  of  America,  1301 
Penn.sylvania  Avenue,  NW., 
Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committees 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Di.scu.ssion  of 
Areas  of  Concern. 

3.  Dis<:u.ssion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discu.ssion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
.should  notify  the  person  listed  above 
not  later  than  April  7.  1995.  The  ne.xt 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  July  10-13, 
1995.  in  Denver.  CO. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 


Committee  at  any  time  at  the  address 
given  above. 

Issu(!(i  in  Wnshingfon,  DC  on  Fi-hriuirv  il 
1995. 

W.  Frank  Price. 

E\er\itivi'  Director,  Air  Truffle  Pnnediires 

Advisory  C.nmmitlee. 

IFK  Doc.  95-.5425  Filed  3-3-95;  8:45  ..ml 

BILLING  CODE  491(>-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Traffic 
Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  on  air  traffic  issues. 
DATES:  The  meeting  will  be  held  on 
March  24,  1995,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at- 
the  Federal  Aviation  Administration. 
800  Independence  Ave..  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Reginald  C.  Matthews,  Air  Traffic  Rules  . 
and  Procedures  Service,  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  on  air 
traffic  issues  to  be  held  at  1  p.m.  on 
Friday.  March  24.  1995.  in  Rooms  5A  at 
the  Federal  Aviation  Administration, 
800  Independence  Ave.,  Washington. 
DC.  The  agenda  for  this  meeting  will 
include  briefings  on: 

•  Assignment  of  new  task  on  special 
visual  flight  rules  operations: 

•  Mode  S  Study;  and 

•  Status  of  the  Unmanned  Air  Vehicle 
Working  Group. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  to  the  committee  at 
any  time  by  providing  30  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  a.ssistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Lssued  in  Washiogton.  DCon  Februar>'  23. 
1995. 

Reginald  C.  Matthews. 
Assii^ant  Executive  Director.  Aviation 
Hidenuiking  Advisory-  Committee  on  Air 
Traffic  Issues. 
IFK  Doc  95-5417  Filed  3-3-95.  8.45  ami 

BILLING  CODE  49ia-13-M 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Aspen-Pitkin  County  Airport/Sardy 
Field,  Submitted  by  Pitkin  County. 
Aspen,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Aspen-Pitkin  County 
Airport/Sardy  Field  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann.  Manager; 
Denver  Airports  District  Office.  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn.  Suite  300;  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Scott 
Smith.  Director  of  Aviation,  at  the 
following  address;  Aspen-Pitkin  County 
Airport/Sardy  Field.  0233  East  Airport 
Road.  Aspen.  CO  81611. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Aspen-Pitkin 
County  Airport/Sardy  Field,  under 
4?  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Fels,  (303)  286-5596;  Denver 
Airports  District  Office,  DEN-ADO; 
Federal  Aviation  Administration;  5440 
Roslyn.  Suite  300;  Denver.  Colorado 
80216-6026.  The  application  may  be 
reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
c:omment  on  the  application  to  impose 
and  use  PFC  revenue  at  Aspen-Pitkin 
County  Airport/Sardy  Field,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  138) 


On  June  16. 1993,  the  FAA 
determined  tlvat  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Pitkin  County  was  not 
substantially  complete  within  the 
requirements  of  part  158.  Pitkin  County 
was  notified  by  letter  dated  June  16. 
1993.  of  this  determination,  with  a 
request  for  information  which  would 
have  allowed -the  application  to  meet 
the  requirements  of  part  158.  By  letter 
dated  June  30,  1993,  Pitkin  County 
declined  to  provide  the  supplemental 
information  requested.  A  decision  was 
made  by  the  FAA  to  defer  action  on  the 
application  pending  resolution  of 
Airport  Noise  and  Capacity  Act  (ANCA) 
issues.  With  the  passage  of  Section  517 
of  Public  Law  103-305  and  the  opening 
of  the  airport  to  night  access  by  general 
aviation  aircraft,  under  the  conditions 
specified  in  this  legislation,  the  ANCA 
issues  have  been  resolved.  This  allows 
the  FAA  to  make,  at  this  time,  a 
determination  of  substantiaUy  complete 
on  this  application.  There  has  been  no 
change  to  the  original  application. 
On  February  27. 1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Aspin-Pitkin  County 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  4, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  July  1, 

1995 
Proposed  charge  expiration  date: 

January  31, 1998 
Total  estimated  PFC  revenues: 
$1,533,541.00 

Brief  description  of  proposed  project; 
Relocate  State  Highway  82;  Overlay 
runway  15/33. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  taxi/ 
commercial  operators  operating 
pursuant  to  §  135.1(a)(3)  of  the  Federal 
Aviation  Regulations  (14  CFR). 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division.  ANM-600.  1601  Lind  Avenue 
SW..  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Aspen- 
Pitkin  County  Airport. 


Issued  in  Kenton,  Washingtou  mi  Februar>' 
27, 1995. 
David  A.  Field. 

Manager.  Planning.  Programmingand 
Capacity  ISranch.  .\'ortimest  Mountain 
[iegion. 
IFK  Doc.  95-5418  Filed  3-3-95: 8:45  ami 

BILUNG  CODE  4t10-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-100;  Notice  2] 

Excalibur  Automobile  Corporation; 
Grant  of  Application  for  Temporary 
Exemption  From  Motor  Vehicle  Safety 
Standard  No.  208 

Excalibur  Automobile  Corporation  of 
West  AUis.  Wisconsin,  applied  for  a 
temporary  exemption  of  its  JAC  427 
Cobra  passenger  car  for  three  years  from 
compliance  with  paragraph  S4.1.4  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  208  Occupant  Crash  Protection.  The 
basis  of  the  application  was  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  to  comply  with  the 
standard  in  good  faith.  j 

Notice  of  receipt  of  the  application         i 
was  published  on  December  28. 1994. 
and  an  opportunity  afforded  for 
comment  (59  FR  66999).  This  notice 
grants  the  application. 

The  applicant  sought  an  exemption 
for  its  JAC  427  Cobra  passenger  car,  of 
which  it  produced  59  between  January 
1993  and  September  1994.  Thirty-six  of     j 
these  "are  presently  in  the  control  of  ■ 

Excalibur's  dealers",  and  the  appHcant 
asked  that  the  exemption  cover  these 
vehicles  so  that  they  may  be  offered  for 
sale  and  sold  in  compliance  with  the 
law.  It  plans  increased  production  in 
1995.  of  which  60  to  108  would  be  sold 
in  the  United  States. 

Excalibur  is  a  small  company  with  37 
employees  and  net  assets  of  $3,000.00(1 
The  company  has  had  cumulative  net 
losses  of  $4,493,000  from  January- 1, 
1992  to  September  30,  1994.  If  it  were 
required  to  comply  immediately  with 
the  automatic  restraint  requirements  of 
Standard  No.  208,  it  would  have  to  raise 
the  retail  price  by  more  than  300  per 
cent  which  "is  likely  to  deemed  (sic)  to 
be  prohibitive  by  potential  purchasers 
(and  dealers),  thereby  significantly 
reducing  the  line's  desirability,  if  not 
ending  the  demand  entirely  *  *  *." 
Denial  of  the  petition  would  result  in  a 
reduction  of  the  work  force  to  8 
employees. 

Excalibur  has  been  owned  since  1991 
by  German  residents,  who  changed  the 
company's  management  in  August  1994 
The  new  management  has  not  been  able 
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»o  trace  the  company's  efforts  to  comply 
beyond  December  1993  when  the  then 
Vice  President  of  Production  informed 
the  then  President  that  he  had  "just 
located  a  potential  source  for  a  retrofit 
driver's  as  well  as  passenger  air  bag 
system."  Compliance  was  anticipated 
"within  weeks."  NHTSA  was  likewi.se 
informed  of  this  possibility  in  December 
1993.  On  May  31. 1994,  in  an 
incomplete  petition  for  exemption  from 
Standard  No.  208.  Excalibur  informed 
the  agency  that  its  efforts  to  work  with 
companies  in  Arizona  and  Florida  had 
ended  in  frustration  and  failure  and  that 
it  was  currently  unable  to  find  a  source 
for  an  adequate,  workable  airbag  system. 

According  to  its  application. 
Excalibur  will  use  the  exemption  period 
"to  accommodate  a  fully-complying 
airbag  system.  "  It  is  investigating  the 
possibility  of  installing  Ford  Mustang 
steering  columns  and  airbag  systems,  as 
well  as  whether  its  existing  column 
could  accept  an  airbag  produced  by 
Breed  Technologies.  Exempted  vehicles 
would  be  provided  with  a  three-point 
restraint  system  as  well  as  with  a 
"clearly  visible  warning  label  reminding 
the  vehicle's  occupants  of  the 
importance  of  wearing  their  .safety  belts. 

The  company  argued  that  an 
e.xemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety 
because  it  presently  has  17  dealers  in  12 
states,  and  "a  thriving  manufacturing 
business  and  dealer  network  not  only 
provides  employment,  but  will  generate 
federal  and  slate  tax  revenues."  The 
small  number  of  vehicles  that  the 
exemption  will  cover  and  the  limited 
mileage  they  will  be  driven  ensure  that 
an  e.xemption  "will  not  materially  affect 
overall  motor  vehicle  safety  in  the  U.S." 

No  comments  were  received  on  the 
application.  That  the  applicant  is 
experiencing  "substantial  economic 
hardship"  within  the  meaning  of  the 
phrase,  as  interpreted  by  NHTSA.  over 
the  years,  is  demonstrated  by  its 
continuing  and  cumulative  losses  of 
approximately  SA.5  million  over  the  2  3/ 
4  year  period  previous  to  filing  its 
application.  The  applicant  has  recently 


informed  NHTSA  that  at  least  two  of  its 
dealers  are  seeking  to  terminate  their 
dealership  agreements  and  to  require 
Excalibur  to  repurchase  vehicles  in 
stock  because  of  their  failure  to  meet  the 
automatic  restraint  requirements  of 
Standard  No.  208. 

The  efforts  of  the  applicant  to  make  a 
good  faith  effort  to  comply  with 
Standard  No.  208  appear  to  have 
originated  with  the  company's  new 
ownership  in  1991.  NHTSAis  aware 
that  small  manufacturers  of  open  cars, 
such  as  Excalibur.  have  found  it 
difficult  to  engineer  an  airbag  .system 
info  their  existing  steering  columns,  let 
alone  to  find  a  supplier  interested  in 
providing  only  a  low  volume  of  airbags. 

The  public  interest  is  served,  of 
course,  as  the  applicant  argues,  by 
providing  continuing  employment  to 
those  who  manufacture,  sell!  and  repair 
Excalibur  vehicles,  as  well  as  the 
benefits  derived  from  the  generation  of 
Federal  and  state  tax  revenues.  It  is  also 
in  the  public  interest  to  avoid  litigation 
where  possible  and  an  exemption  may 
forestall  actions  against  the  applicant  bv 
its  dealers,  which  would  contribute 
further  to  its  hardship.  The  overall  effect 
upon  motor  vehicle  safety  will  be 
negligible  due  to  the  small  number  of 
cars  that  will  be  manufactured  and  .sold 
under  it,  which  will  be  equipped  with 
a  three-point  restraint  system  and  a 
label  reminding  the  two  passengers  of 
the  need  to  use  their  safety  belts. 

The  company  has  also  asked  that  the 
e.xemption  cover  the  vehicles  currently 
in  the  hands  of  its  dealers.  This  is  an 
unusual  request.  Only  once  before  has 
the  agency  been  petitioned  to  grant  an 
e.xemption  to  motor  vehicles  already  in 
existence.  In  1989,  Chrysler  Corporation 
manufactured  several  electric  vans  for 
research  purposes  which,  three  years 
later,  in  1992.  it  wished  to  sell  or  lease 
to  a  public  utility  in  California.  As  the 
purpose  of  a  temporary  exemption  is  to 
allow  a  company  for  a  limited  time  to 
engage  in  activities  that  would 
otherwise  be  in  violation  of  the  statute, 
the  agency  granted  Chrysler's  petition. 
NHTSA  noted  that  an  exemption  would 
permit  Chrysler  to  offer  for  sale.  sell. 


introduce  and  deliver  for  introduction 
into  interstate  commerce  noncomplving 
motor  vehicles,  acts  otherwise 
prohibited  (See  57  FR  27.506).  The  fact 
situation  is  somewhat  different  here  in 
that  noncomplying  vehicles  have 
already  been  manufactured  for  .sale  and 
delivered  for  introduction  into  interstate 
commerce,  in  violation  of  49  U.S.C. 
30112(a).  The  agency  has  no  authority  to 
excuse  retroactively  statutory  violations, 
and  these  are  acts  for  which  NHTSA  has 
the  right  to  seek  recovery  of  civil 
penalties.  However,  an  exemption  will 
allow  the  company  to  generate  income 
and  its  dealers  to  offer  for  sale,  .sell.and 
introduce  into  interstate  commerce  the 
vehicles  that  are  currently  in  their 
possession. 

The  applicant  requested  an  exemption 
for  the  maximum  permissible  under 
.statute,  three  years.  Given  the  fact  thai 
the  companybegan  its  compliance 
efforts  in  1993  if  not  earlier,  the  agem  \ 
believes  that  full  compliance  with 
Standard  No.  208  should  be  the 
company's  regulator}'  priority,  and  is 
providing  an  exemption  of  two  years. 
This,  of  course,  does  not  affect  the  right 
of  the  applicant  to  petition  for  a  renewal 
if  compliance  remains  elusive. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  compliance  with  ihi- 
automatic  re.straint  requirements  of 
Standard  No.  208  would  cause 
substantial  economic  hardship  to  a 
company  that  has  tried  to  comply  with 
the  .standard  in  good  faith,  and  that  an 
exemption  would  be  consistent  with  the 
public  interest  and  motor  vehicle  snfft\ 
Accordingly,  Excalibur  Automobile 
Corporation  is  hereby  granted  NHT.SA 
Temporary  Exemption  No.  9.5-1  'from 
paragraph  S4.1.4  of  49  CFR  571.208 
Motor  Vehicle  Safety  Standard  No.  2()H 
Occ;upant  Crash  Protection,  expiring 
March  1,1997 

Authority:  49  r.S.C.  ,3011  J;  (Idcg.itioii  .pi 
iiiilhority  at  49(;FR  1.50 

Issuinion  Fnhnian,- 28.  1995 
Ricardo  Martinez. 
AHministnitor 
IF-K  D<ic.  95-5:J22  Filnd  .3-3-95:  8:45  ...•lii 
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L  94-409)  5  U.S.C.  552b(e){3). 


FARM  CREOrr  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  FCS  Building 
Association. 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  FCS  Building 
Association  will  be  held  March  7,  1995 
at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board's 
special  meeting  at  11:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matter  to  be  considered  at  the 
meeting  is: 

Open  Session 

A  Approval  of  MiniitPi: 

}i  ncfjorts 

1  FCSBA  Quarterly  Report 

Dated:  March  1. 1995. 
Floyd  Fithian. 

Acting  Sfcrptiin:  Fanii  Credit  Adminiitration 
Hoard 
|FK  Doc  95-5340  Filed  3-2-95;  2:17  pmj 

BILLING  CODE  670$-01-P 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 


DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  March  7,  1995, 
from  1 1:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^025.  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A  Approval  of  Minutes 

Closed  Session* 

A.  Reports 

1   OSMO  Quarterly  Report 


*  Session  Closed — Exempt  pursuant  to  5 
L'.S.C.  552b(c)  (8)  and  (9). 

Dated:  March  1.  1995. 
Floyd  Fithian. 

Acting  Secretary.  Farm  Credit  Administration 
Board. 

|FR  Doc.  95-5547  Filed  3-2-95:  2:17  pm] 
BILLING  CODE  erOf-OI-P 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  1:00  p.m..  Friday.  March 
10. 1995. 

PLACE:  Board  Room.  7th  Floor,-Room 
7047, 1775  Duke  Street,  Alexandria.  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1  Final  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  95-1.  Super\isory  Review 
Committee. 

2.  Establishment  of  the  Position  of 
Ombudsman. 


FOR  MORE  INFORMATION  CONTACT:  Be(.ky 

Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary"  of  the  Board. 

jFR  Dor.  95-5514  Filed  .3-2-95;  12:47  pm| 

BILLING  CODE  7S35-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  March  6,  1995. 

A  closed  meeting  will  be  held  on 
Thursday.  March  9,  1995,  at  10:00  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  March 
9, 1995,  at  10:00  a.m.,  will  be: 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
anv,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  2.  1995 
Jonathan  G.  Katz. 
Secretary 
jFR  Doc.  95-5576  Filed  3-2-95:  3:56  pmj 

BILLING  CODE  8010-01-M 


UMI 


^g 


UMI 


Monday 
March  6,  1995 


Part  II 


Department  of  Defense 

Department  of  Army 
Corps  of  Engineers 

Environmental  Protection 
Agency 

Department  of  Agriculture 

Natural  Resources  Conservation  Service 

Department  of  the  Interior 

Fish  and  Wildlife  Service 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Guidance  for  the  Establishment, 
Use  and  Operation  of  Mitigation  Banks; 
Notice 


12286 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Notices 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

ENVIRONMErfTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMLNT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Guidance  for  the 
Establishment,  Use  and  Operation  of 
Mitigation  Banks 

AGENCIES:  Corps  of  Engineers, 
Department  of  the  Army.  DOD; 
Environmental  Protection  Agency: 
Natural  Resources  Conservation  Service, 
Agriculture:  Fish  and  Wildlife  Ser\'ice, 
Interior;  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Notice. 


SUMMARY:  The  Army  Corps  of  Engineers 
(Corps),  Environmental  Protection 
Agency  (EPA),  Natural  Resources 
Conservation  Service  (NRCS),  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS)  are 
proposing  guidance  regarding  the 
establishment,  use  and  operation  of 
mitigation  banks  for  the  purpose  of 
providing  compensatory  mitigation  for 
adverse  impacts  to  wetlands  and  other 
aquatic  resources.  The  purpose  of  this 
guidance  is  to  clarify  the  manner  in 
which  mitigation  banks  may  be  used  to 
satisfy  mitigation  requirements 
associated  with  the  Clean  Water  .^ct 
(CWA)  Section  404  permit  program  and 
the  wetland  conservation  provisions  of 
the  Food  Security  Act  (FSA)  (i.e.. 
"Swampbu.ster"  provisions). 
Recognizing  the  potential  benefits 
mitigation  banking  offers  for 
streamlining  the  permit  evaluation 
process  and  prbviding  more  effective 
mitigation  for  authorized  impacts  to 
wetlands,  the  agencies  encourage  the 
establishment  and  appropriate  use  of 
mitigation  banks  in  the  Section  404  and 
"Swampbusler"  programs. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  20, 1995. 
ADDRESSES:  All  comments  concerning 
this  propo.sed  document  should  be 


submitted  in  writing  to:  Mitigation 
Banking  Docket,  Wetlands  Division, 
Mail  Code  (4502F),  U.S.  Environmental 
Protei;tion  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Jack  Chowning  (Corps)  at  (202)  272- 
1725:  Ms.  Julie  Mctz  (Corps)  at  (703) 
355-3065;  Mr.  Thomas  Kelsch  (EPA)  at 
(202)  260-8795;  Ms.  Sandra  Byrd 
(NRCS)  at  (202)  690-3501;  Mr.  Michael 
Long  (FWS)  at  (703)  358-2183;  Ms. 
Susan-Marie  Stedman  (NMFS)  at  (301) 
713-2325. 

SUPPLEMENTARY  INFORMATIOM:  Mitigating 
the  harmful  effects  of  necessary 
development  actions  on  the  .N/ation's 
wetlands  and  other  aquatic  resources  is 
a  central  premise  of  Federal  wetlands 
programs.  The  CWA  Section  404  permit 
program  relies  on  a  sequential  approach 
to  mitigating  these  harmful  effects  by 
first  avoiding  unnecessary  impacts,  then 
minimizing  environmental  harm,  and, 
finally,  compensating  for  remaining 
unavoidable  damage  to  wetlands  and 
other  aquatic  resources  through,  for 
example,  the  restoration  or  creation  of 
wetlands.  Under  the  "Swampbuster" 
provisions  of  the  FSA,  farmers  are 
required  to  provide  mitigation  to  offset 
certain  conversions  of  wetlands  for 
agricultural  purposes  in  order  to 
maintain  their  program  eligibility. 

Mitigation  banking  has  been  defined 
as  wetland  restoration,  creation, 
enhancement,  and  in  exceptional 
circumstances,  preservation  undertaken 
expressly  for  the  purpose  of  mitigating 
unavoidable  adverse  wetland  losses  in 
advance  of  development  actions,  when 
compensatory  mitigation  cannot  be 
achieved  at  the  development  .site  or  is 
not  as  environmentally  beneficial.  It 
typically  involves  the  consoHdation  of 
fragmented  wetland  mitigation  projects 
into  one  large  contiguous  site.  Units  of 
restored,  created,  enhanced  or  preserved 
wetlands  are  expressed  as  "credits" 
which  may  subsequently  be  withdrawn 
to  offset  "debits"  incurred  at  a  project 
development  site. 

Ideally,  mitigation  banks  are 
constructed  and  functioning  in  advance 
of  development  impacts,  and  are  seen  as 
a  way  of  reducing  uncertainty  in  the 
CWA  Section  404  permit  program  or  the 
FSA  "Swampbuster"  program  by  having 
established  compen.satory  mitigation 
credit  available  to  an  applicant.  By 
consolidating  compensation 
requirements,  banks  can  more 
effectively  replace  lost  wetland 
functions  within  a  watershed,  as  well  as 
provide  economies  of  scale  relating  to 
the  planning,  implementation, 
monitoring  and  management  of 
mitigation  projects. 


On  August  23,  1993,  the  Clinton 
Administration  released  a 
comprehensive  package  of 
improvements  to  Federal  wetlands 
programs  whiiJi  included  support  for 
the  use  of  mitigation  banks  within 
environmentally  sound  limits  as  a 
means  for  compensating  for  authorizt^d 
wetland  impacts.  At  that  same  time, 
EPA  and  the  Department  of  the  Army 
issued  interim  guidance  clarifying  the 
role  of  mitigation  banks  in  the  Section 
404  permit  program  and  providing 
general  guidelines  for  their 
establishment  and  use.  In  that  docunieni 
it  was  acknowledged  that  additional 
guidance  would  be  developed,  as 
necessary,  following  completion  of  the 
first  phase  of  the  Corps  Institute  for 
Water  Resources  national  study  on 
mitigation  banking. 

This  notice  responds  to  a  need 
identified  in  the  Corps  national  study 
for  more  detailed  guidance  on  the  policy 
of  the  Federal  government  regarding  the 
establishment,  use  and  operation  of 
mitigation  banks.  The  proposed 
guidance  is  based,  in  part,  on  the 
experiences  to  date  with  mitigation 
banking,  as  well  as  other  environmental. 
ef;onomic  and  institutional  i.ssues 
identified  through  the  Corps  national 
study.  The  agencies  are  specifically 
.soliciting  public  comment  on  the 
proposed  guidance  and  will  consider  all 
comments  submitted  by  the  public  in 
developing  final  guidance.  A  copy  of  the 
proposed  guidance  is  puhlislied  with 
this  notii:e. 
|ohn  H.  Zirschky, 

Acting  Assistimt  Sfcivtiiry  (Civil  Work  s  / 

DrpyirtnifTtt  oftlw  Armv. 

Robert  Perciasf^pe, 

Assistant  Adininistnitorjor  Waiter. 

Enviromncntiil  i'mtntinn  Ajif-nrv. 

James  R.  Lyons. 

Assistant  Spi.ivtiiry.  Wilural  P,es(,iirt  fs  uu:i 

Environmrni.  Depnrtment  of  Agriniltiiri'. 

George  T.  Framplon,  Jr.. 

Assistant  SfireUin  for  Fish  and  Wildlife  ami 

Parks.  Dt^partment  fifthe  Intr^rinr. 

Douglas  K.  Hall. 

Assistant  .V.-^i  rrtary/nrfJceans  and 
Atmosphfn'.  Department  of  Commen  i- 

Federal  Guidance  for  the 
Establishment,  Use  and  Operaliun  of 
Mitigation  Banks 

I.  Introduction 

A.  Purpose  nnd  Scope  of  Guidmu.t; 

This  document  provides  policy 
guidance  for  the  establishment,  u.se  .iiid 
operation  of  mitigation  banks  for  thi* 
purpose  of  providing  compensatory 
mitigation  for  authorized  adverse 
impacts  to  wetlands  and  other  aquatic 
resources.  This  guidance  is  provided 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Notices 


12287 


UMI 


expressly  to  assist  Federal  personnel, 
bank  sponsors,  and  others  in  meeting 
the  purpose  and  goals  of  Section  404  of 
the  Clean  Water  Act  (CWA),  Section  10 
of  the  Rivers  and  Harbors  Act,  the 
wetland  conservation  provisions  of  the 
Food  Security  Act  (FSA)  (i.e.. 
"Swampbuster"),  and  other  applicable. 
Federal  statutes  and  regulations.  The 
policies  and  procedures  discussed 
herein  are  consistent  with  current 
requirements  of  the  Section  10/404 
regulatory  program  and  "Swampbuster" 
provisions  and  are  intended  only  to 
clarify  the  applicability  of  existing 
requirements  to  mitigation  banking. 

The  policies  and  procedures  are 
applicable  to  the  establishment,  use  and 
operation  of  public  mitigation  banks,  as 
well  as  privately-sponsored  mitigation 
banks,  including  third  party  banks  (e.g., 
entrepreneurial  banks). 

B.  Background 

For  purposes  of  this  guidance, 
mitigation  banking  means  the 
restoration,  creation,  enhancement  and, 
in  exceptional  circumstances, 
preservation  of  wetlands  and/or  other 
aquatic  resources  expressly  for  the 
purpose  of  providing  compensatory 
mitigation  in  advance  of  authorized 
impacts  to  similar  resources. 

The  objective  of  a  mitigation  bank  is 
to  provide  for  the  replacement  of  the 
chemical,  physical  and  biological 
functions  of  wetlands  and  other  aquatic 
resources  which  are  lost  as  a  result  of 
authorized  impacts.  Using  appropriate 
methods,  the  newly  established 
functions  are  quantified  as  mitigation 
"credits"  which  are  available  for  use  by 
the  bank  sponsor  or  by  other  parties  to 
compensate  for  adverse  impacts  (i.e., 
"debits").  Consistent  with  mitigation 
policies  established  under  the  Council 
on  Environmental  Quality 
Implementing  Regulations  (CEQ 
regulations)  (40  CFR  part  1508.20),  and 
the  Section  404(b)(1)  Guidelines 
(Guidelines)  (40  CFR  part  230).  the  use 
of  credits  may  only  be  authorized  for 
purposes  of  complying  with  Section  10/ 
404  when  adverse  impacts  are 
unavoidable  In  addition,  for  both  the 
Section  10/404  and  "Swampbuster" 
programs,  credits  may  only  be 
authorized  when  on-site  compensation 
is  either  not  practicable  or  use  of  a 
mitigation  bank  is  environmentally 
preferable  to  on-site  compensation. 
Prospective  bank  sponsors  should  not 
construe  or  anticipate  participation  in 
the  establishment  of  a  mitigation  bank 
as  ultimate  authorization  for  specific 
projects  or  as  excepting  such  projects 
from  any  applicable  requirements. 

Mitigation  banks  can  have  several 
advantages  over  individual  mitigation 


projects,  some  of  which  are  listed 
below: 

1.  It  may  be  more  advantageous  for 
maintaining  the  integrity  of  the  aquatic 
ecosystem  to  consolidate  compensatory 
mitigation  into  a  single  large  parcel  or 
contiguous  parcels  when  ecologically 
appropriate; 

2.  Establishment  of  a  mitigation  bank 
can  bring  together  financial  resources, 
planning  and  scientific  expertise  not 
practicable  to  many  project-specific 
compensatory  mitigation  proposals. 
This  consolidation  of  resources  can 
increase  the  potential  for  the 
establishment  and  long-term 
management  of  successful  mitigation 
that  maximizes  opportunities  for 
contributing  to  biodiversity  and/or 
watershed  function; 

3.  Use  of  mitigation  banks  may  reduce 
permit  processing  times  for  projects  that 
qualify  and  provide  more  cost-effective 
compensatory  mitigation  opportunities; 

4.  Compensatory  mitigation  is 
typically  implemented  and  functioning 
in  advance  of  project  impacts,  thereby 
reducing  temporal  losses  of  aquatic 
functions  and  uncertainty  over  whether 
the  mitigation  will  be  successful  in 
offsetting  project  impacts; 

5.  The  existence  of  mitigation  banks 
can  contribute  towards  attainment  of  the 
goal  for  no  overall  net  loss  of  the 
Nation's  wetlands  by  providing 
applicants  vnth  opportunities  to 
compensate  for  authorized  impacts 
when  mitigation  might  not  otherwise  be 
required. 

IL  Policy  Considerations 

The  following  policy  considerations 
provide  general  guidance  for  the 
establishment,  use  and  operation  of 
mitigation  banks.  This  policy  applies  to 
all  mitigation  bank  proposals  submitted 
for  approval  on  or  after  the  effective 
date  of  this  guidance  and  to  those  in 
early  stages  of  planning  or  development. 
It  is  not  intended  that  this  policy  be 
retroactive  for  mitigation  banks  that 
have  already  received  agency  approval. 
While  it  is  recognized  that  individual 
mitigation  banking  proposals  may  vary, 
the  fundamental  precepts  of  this 
guidance  should  apply  to  all  future 
mitigation  banks. 

For  the  purposes  of  Section  10/404. 
and  consistent  with  the  CEQ 
regulations,  the  Guidelines,  and  the 
Memorandum  of  Agreement  Between 
the  Environmental  Protection  Agency 
(EPA)  and  the  Department  of  the  Army 
Concerning  the  Determination  of 
Mitigation  under  the  Clean  Water  Act 
Section  404(b)(1)  GuideUnes,  mitigation 
means  sequentially  avoiding  impacts, 
minimizing  impacts,  and  compensating 
for  remaining  unavoidable  impacts. 


Compensatory  mitigation,  under  Section 
10/404,  is  the  restoration,  creation, 
enhancement,  or  in  exceptional 
circumstances,  preservation  of  wetlands 
and/or  other  aquatic  resources  expressly 
for  the  purpose  of  compensating  for 
unavoidable  adverse  impacts.  A  site 
where  wetlands  and/or  other  aquatic 
resources  are  restored,  created, 
enhanced,  or  in  exceptional 
circumstances,  preserved  expressly  for 
the  purpose  of  providing  compensatory 
mitigation  in  advance  of  authorized 
impacts  to  similar  resources  is  a 
mitigation  bank. 

A.  Authorities 

This  guidance  is  estabfished  in 
accordance  with  the  following  statutes, 
regulations,  and  policies.  It  is  intended 
to  clarify  provisions  within  these 
existing  authorities  and  does  not 
establish  any  new  requirements. 

1.  Clean  Water  Act  Section  404  (33 
use  1344). 

2.  Rivers  and  Harbors  Act  of  1899 
Section  10  (33  USC  403  et  seq.]. 

3.  Environmental  Protection  Agency, 
Section  404(b)(1)  Guidelines  (40  CFR 
part  230).  Guidelines  for  Specification 
of  Disposal  Sites  for  Dredged  or  Fill 
Material. 

4.  Department  of  the  Army,  Section 
404  Permit  Regulations  (33  CFR  parts 
320-330).  Policies  for  evaluating  permit 
applications  to  discharge  dredged  or  fill 
material. 

5.  Memorandum  of  Agreement 
between  the  Environmental  Protection 
Agency  and  the  Department  of  the  Army 
Concerning  the  Determination  of 
Mitigation  under  the  Clean  Water  Act 
Section  404  (b)(1)  Guidelines  (February 
6, 1990). 

6.  Title  XII  Food  Security  Act  of  1985 
as  amended  by  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990  (16 
USC  3801  et  seq.). 

7.  National  Envirorunental  Policy  Act 
(42  USC  4321  et  seq.),  including  the 
Council  on  Environmental  Quality's 
implementing  regulations  (40  CFR  parts 
1500-1508). 

8.  Fish  and  Wildlife  Coordination  Act 
(16  USC  661  et  sea.). 

9.  Fish  and  Wildlife  Service 
Mitigation  Policy  (46  FR  7644-7663, 
1981). 

10.  Magnuson  Fishery  Conservation 
and  Management  Act  (16  USC  1801  et 
seq.). 

11.  National  Marine  Fisheries  Service 
Habitat  Conservation  PoHcy  (48  FR 
53142-53147,  1983). 

B.  Planning  Considerations 
1.  Prospectus 

Prospective  bank  sponsors  are 
encouraged  to  submit  a  prospectus  to 
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the  Army  Corps  of  Engineers  (Corps)  or 
Natural  Resources  Conservation  Service 
(NRCS)'  to  initiate  the  planning  and 
review  process  by  the  appropriate 
agencies  (e.g.,  pre-application 
coordination).  The  purjpose  of  the 
prospectus  is  to  provide  information  to 
the  agencies  regarding  the  general  need 
for  and  technical  feasibility  of  a  bank,  as 
well  as  its  potential  for  providing 
compensatory  mitigation  within  a 
particular  watershed  or  other  designated 
geographic  area  (i.e.,  bank  service  area). 
Formal  agency  involvement  and  review 
is  initiated  with  submittal  of  a 
prospectus.  The  submittal  of  a 
prospectus  and  establishment  of  an 
approved  mitigation  bank  in  no  way 
guarantees  use  of  a  bank  to  satisfy 
compensatory  mitigation  requirements 
of  any  authorized  activity. 

2.  Goal  Setting 

The  overall  goal  of  a  mitigation  bank 
should  be  the  establishment  or 
reestablishment  of  a  self-sustaining, 
functioning  aquatic  system,  which 
replaces  the  functions  and  acreage  of 
wetlands  and  other  aquatic  resources 
anticipated  to  be  adversely  affected 
within  a  watershed  or  other  designated 
geographic  area.  It  is  desirable  to  set  the 
particular  objectives  (i.e.,  determining 
the  type  and  character  of  compensatory 
mitigation  to  be  developed)  for  a 
mitigation  bank  in  advance  of  site 
selection.  The  goal  and  objectives 
should  be  driven  by  the  anticipated 
mitigation  need;  the  site  selection 
should  support  achieving  the  goal  and 
objectives. 

3.  Site  Selection 

Consideration  should  be  given  to  the 
ecological  suitability  of  a  site  for 
achieving  the  goal  and  objectives  of  a 
bank,  i.e.,  that  it  possess  the  physical, 
chemical  and  biological  characteristics 
to  support  establishment  of  the  desired 
aquatic  resources  and  fimctions.  Size 
and  location  of  the  site  relative  to  other 
ecological  features,  hydrologic  sources 
(including  the  availability  of  water 
rights),  and  compatibility  with  adjacent 
land  uses  and  watershed  management 
plans  are  important  factors  for 
consideration.  It  also  is  important  that 
ecologically  signiHcant  upland 
resources  (e.g.,  mature  forests)  or 
cultural  sites,  or  threatened  and 
endangered  species  habitat  are  not 
compromised  in  the  process  of 
establishing  a  bank.  Other  factors  for 


'  The  Corps  will  typically  serve  as  the  lead 
agency  for  the  establishment  of  mitigation  banks. 
Bank  sponsors  proposing  establishment  of 
mitigation  banks  solely  forthe  purpose  of 
complying  with  the  "Swampbuster"  provisions  of 
FSA  should  submit  their  prospectus  to  the  NRCS. 


consideration  include  development 
trends  (i.e..  land  use  changes),  habitat 
status  and  trends,  local  or  regional  goals 
for  the  restoration  or  protection  of 
particular  habitat  types  or  functions 
(e.g.,  reestablishment  of  habitat 
corridors),  water  quality  and  floodplain 
management  goals,  and  establishment  of 
habitat  for  sf)ecies  of  concern. 

Banks  may  be  sited  on  public  or 
private  lands.  Cooperative  arrangements 
between  public  and  private  entities  to 
use  public  lands  for  mitigation  banks 
may  be  acceptable.  In  some 
circumstances,  it  may  be  appropriate  to 
site  banks  on  Federal,  state,  tribal  or 
locally  owrned  resource  management 
areas  (e.g.,  wildlife  management  areas, 
national  or  state  forests,  public  parks, 
recreation  areas).  The  siting  of  banks  on 
such  lands  may  be  acceptable  if  the 
internal  policies  of  the  public  agency 
allow  use  of  its  land  for  such  purposes, 
and  the  public  agency  grants  approval. 
Mitigation  credits  generated  by  banks  of 
this  nature  must  be  based  solely  on 
those  values  in  the  bank  that  are 
supplemental  to  the  public  program(s) 
already  planned  or  in  place,  that  is, 
baseline  values  represented  by  existing  - 
or  already  planned  public  program^, 
» including  preservation  value,  may  not 
be  counted  toward  bank  credits. 

Federally  funded  wetland 
conservation  projects  undertaken  via 
separate  authority  and  for  other 
purposes,  such  as  the  Wetlands  Reserve 
Program,  Farmers  Home  Administration 
fee  title  transfers  or  conservation 
easements,  and  Partners  for  Wildlife 
Program,  cannot  be  used  for  the  purpose 
of  generating  credits  within  a  mitigation 
bank. 

4.  Technical  Feasibility 

Mitigation  banks  should  be  planned 
and  designed  to  be  self-sustaining  over 
time  to  the  extent  possible  and  pose 
little  risk  of  failure.  The  techniques  for 
restoring  and  creating  wetlands  'and/or 
other  aquatic  resources  must  be 
carefully  selected,  since  restoration/ 
creation  science  is  constantly  evolving. 
The  restoration  of  historic  or 
substantially  degraded  wetlands  and/or 
other  aquatic  resources  utiHzing  proven 
techniques  increases  the  likehhood  of 
mitigation  success  and  lessens  the  loss 
of  valuable  uplands  due  to  wetland 
creation.  Thus,  restoration  should  be  the 
first  option  considered  when  siting  a 
bank. 

In  general,  banks  which  involve 
complex  hydraulic  engineering  features 
and/or  questionable  water  sources  (e.g., 
pumped)  are  more  costly  to  develop, 
operate  and  maintain,  and  have  a  higher 
risk  of  failure  than  banks  designed  to 
function  with  little  or  no  human 


intervention.  The  former  situations 
should  be  avoided  to  the  extent 
possible.  This  guidance  recognizes  that 
in  some  circumstances  wetlands  must 
be  actively  managed  to  ensure  their 
viability  and  sustainability. 
Furthermore,  long-term  maintenance 
requirements  may  be  necessary  and 
appropriate  in  some  cases  (e.g.,  to 
maintain  fire-dependent  plant 
communities  in  the  absence  of  natural 
fire;  to  control  invasive  exotic  plant 
species). 

Mitigation  techniques  should  be 
sufficiently  well  understood  and 
reliable  to  allow  the  development  of 
detailed  construction  plans  and 
specifications  for  review  and  approval. 
When  uncertainties  surrounding  the 
technical  feasibility  of  a  proposed 
mitigation  technique  exist,  appropriate 
arrangements  (e.g.,  financial  assurances, 
contingency  plans,  additional 
monitoring  requirements)  should  be  in 
place  to  increase  the  likelihood  of 
success.  Such  arrangements  may  be 
phased  out  or  reduced  once  the 
attainment  of  prescribed  performance 
standards  is  demonstrated. 

5.  Role  of  Preservation 

Credit  may  be  given  when  existing 
wetlands  and/or  other  aquatic  resources 
are  preserved  in  conjunction  with 
restoration,  creation  or  enhancement 
activities,  and  when  it  is  demonstrated 
that  the  preservation  will  augment  the 
functions  of  the  restored,  created  or 
enhanced  aquatic  resource.  Such 
augmentation  may  be  reflected  in  the 
total  number  of  credits  available  from 
the  bank. 

Consistent  with  existing  regulations, 
policies  and  guidance,  the  preservation 
of  existing  wetlands  and/or  other 
aquatic  resources  in  perpetuity  may  be 
authorized  as  the  sole  basis  for 
generating  credits  in  mitigation  banks 
only  under  exceptional  circumstances. 
Under  such  circumstances,  preservation 
may  be  accomplished  through  the 
implementation  of  appropriate  legal 
mechanisms  (e.g.,  transfer  of  deed,  deed 
restrictions,  conservation  easement)  to 
protect  wetlands  and/or  other  aquatic 
resources,  accompanied  by 
implementation  of  appropriate  changes 
in  land  use  or  other  physical  changes  as 
necessary  (e.g.,  installation  of  restrictive 
fencing). 

Determining  whether  preservation  is 
appropriate  as  the  sole  basis  for 
generating  credits  at  a  mitigation  bank 
requires  careful  judgment  regarding  a 
number  of  factors.  Consideration  must 
be  given  to  whether  wetlands  and/or 
other  aquatic  resources  proposed  for 
preservation  (1)  perform  physical  or 
biological  functions,  the  preservation  of 


which  is  important  to  the  region  in 
which  the  aquatic  resources  are  located, 
and  (2)  are  under  demonstrable  threat  of 
loss  or  substantial  degradation  due  to 
human  activities  that  might  not 
otherwise  be  expected  to  be  restricted 
(e.g.,  by  Section  10/404  or  the  FSA 
"Swampbuster"  provisions).  The 
existence  of  a  demonstrable  threat  must 
be  based  on  clear  evidence  of 
destructive  land  use  changes  which  are 
consistent  with  local  and  regional  land 
use  trends  and  are  not  the  consequence 
of  actions  under  the  control  of  the  bank 
spon.sor.  The  number  of  mitigation 
credits  available  from  a  bank  that  is 
based  solely  on  preservation  should  be 
based  on  the  functions  that  would 
otherwise  be  lost  or  degraded  if  the 
aquatic  resources  were  not  preserved, 
and  the  timing  of  such  loss  or 
degradation.  As  such,  compensation  for 
aquatic  resource  impacts  will  generally 
require  a  greater  number  of  acres  from 
a  preservation  bank  than  from  a  bank 
which  is  based  on  restoration,  creation 
or  enhancement. 

6.  Inclusion  of  Upland  Areas 

Credit  may  be  given  for  the  inclusion 
of  upland  areas  occurring  within  a  bank 
only  to  the  degree  that  such  features 
increase  the  overall  ecological 
functioning  of  the  bank.  If  such  features 
are  included  as  part  of  a  bank,  it  is 
important  that  they  receive  the  same 
protected  status  as  the  rest  of  the  bank 
and  be  subject  to  the  same  operational 
procedures  and  requirements.  An 
appropriate  functional  assessment 
methodology  should  be  used  to 
determine  the  manner  and  extent  to 
which  such  features  augment  the 
functions  of  restored,  created  or 
enhanced  wetlands  and/or  other  aquatic 
resources.  The  presence  of  upland  areas 
may  increase  the  per-unit  value  of  the 
aquatic  habitat  in  the  bank,  but  upland 
areas  are  not  directly  counted  as 
mitigation  credits. 

7.  Mitigation  Banking  and  Watershed 
Planning 

Mitigrjtion  banks  should  be  planned 
and  developed  to  address  resource 
needs  within  a  particular  watershed. 
Moreover,  decisions  regarding  the 
location  and  uses  of  a  mitigation  bank, 
as  well  as  the  type  of  wetlands  and/or 
other  aquatic  re-sources  to  be  restored, 
created,  enhanced  or  preserved  may 
often  be  made  within  the  context  of 
ecological  objectives  .set  for  the 
watershed.  Watershed  planning  efforts 
often  identify  categories  of  activities 
having  minimal  adverse  effects  on  the 
aquatic  ecosystem  which  could  be 
authorized  under  a  general  permit.  In 
order  to  reduce  potential  cumulative 


effects  of  such  activities,  it  may  be 
appropriate  to  offset  these  types  of 
impacts  through  the  use  of  a  mitigation 
bank  established  in  conjunction  with  a 
watershed  plan. 

C.  Establishment  of  Mitigation  Banks 

1.  Mitigation  Banking  Instruments 

All  mitigation  banks  need  to  have  a 
banking  instrument  as  documentation  of 
agency  concurrence  on  the  objectives 
and  administration  of  the  bank.  The 
banking  instrument  should  describe  in 
detail  the  physical  and  legal 
characteristics  of  the  bank,  and  how  the 
bank  will  be  established  and  operated. 
The  banking  instrument  will  be  signed 
by  the  bank  sponsor  and  the  concurring 
regulatory  and  resource  agencies 
represented  on  the  Mitigation  Bank 
Review  Team  (section  II.C.2.).  The 
following  information  should  be 
addressed,  as  appropriate: 

a.  Bank  goals  and  objectives; 

b.  Ownership  of  bank  lands; 

c.  Bank  size  and  classes  of  wetlands 
and/or  other  aquatic  resources  proposed 
for  inclusion  in  the  bank; 

d.  Description  of  baseline  conditions; 

e.  Geographic  service  area; 

f.  Wetland  classes  or  other  aquatic 
resource  impacts  suitable  for 
compensation: 

g.  Methods  for  determining  credits 
and  debits; 

h.  Accounting  procedures; 

i.  Performance  standards  for 
determining  credit  availability  and  bank 
success; 

j.  Reporting  protocols  and  monitoring 
plan; 

k.  Contingency  and  remedial  actions 
and  responsibilities; 

1.  Financial  assurances; 

m.  Compensation  ratios; 

n.  Provisions  for  long-term 
management  and  maintenance. 

In  cases  where  initial  establishment  of 
the  mitigation  bank  Involves  a  discharge 
into  waters  of  the  United  States 
requiring  Section  10/404  authorization, 
the  banking  instrument  will  be  made 
part  of  the  Department  of  the  Army  (DA) 
permit.  The  permit  applirtiiion  to 
establish  a  bank  will  be  evaluated  by  the 
Corps  on  its  own  merits  pursuant  to 
Section  10/404  policies  and  procedures. 
As  such,  preparation  of  a  banking 
instrument  should  not  alter  the  normal 
permit  evaluation  process  timeframes.  A 
bank  sponsor  may  proceed  with 
activities  for  the  construction  of  a  bank 
subsequent  to  receiving  the  DA 
authorization.  It  should  be  noted, 
however,  that  a  bank  sponsor  who 
proceeds  in  the  absence  of  a  banking 
instrument  does  so  as  his/her  own  risk. 

In  cases  where  the  mitigation  bank  is 
established  pursuant  to  the  FSA,  the 


banking  instrument  will  be  included  in 
the  plan  developed  or  approved  by 
NRCS  and  the  Fish  and  Wildlife  Service 
(FWS). 

2.  Agency  Roles  and  Coordination 

Collectively,  the  signatory  agencies  to 
the  banking  instrument  will  comprise 
the  Mitigation  Bank  Review  Team 
(MBRT).  Representatives  from  the 
Corps,  EPA,  FWS,  National  Marine 
Fisheries  Service  (NMFS),  and  NRCS,  as 
appropriate  given  the  projected  use  for 
the  bank,  should  typically  comprise  the 
MBRT.  In  addition,  it  is  appropriate  for 
representatives  from  state,  tribal  and 
local  regulatory  and  resource  agencies  to 
participate  where  an  agency  has 
authorities  and/or  mandates  directly  . 
affecting  or  affected  by  the 
establishment,  use  or  operation  of  a 
bank.  No  agency  is  required  to  sign  a 
banking  instrument;  however,  in  signing 
a  banking  instrument,  an  agency  agrees 
to  comply  with  the  terms  of  that 
instrument. 

The  Chair  of  the  MBRT  will  be  the 
Corps,  except  in  cases  where  the  bank 
is  proposed  solely  for  the  purpose  of 
complving  with  the  FSA.  in  which  case 
NRCS  will  be  the  MBRT  Chair.  Either 
agency  may  delegate  that  responsibility 
to  another  Federal,  stale,  tribal  or  local 
agency,  as  appropriate. 

The  primary  role  of  the  MBRT  is  to 
facilitate  the  establishment  of  mitigation 
banks  through  the  development  of 
mitigation  banking  instruments. 
Because  of  the  different  authorities  and 
responsibilities  of  each  agency 
represented  on  the  MBRT,  there  is  a 
benefit  in  achieving  agreemeni  up  front. 
For  this  reason,  the  MBRT  will  strive  to 
obtain  consensus ^  on  its  actions.  The 
MBRT  will  review  and  reach  consensus 
on  the  banking  instrument  an-:^  final 
plans  for  the  restoration,  creation, 
enhancement,  and/or  pres.er\ation  of 
wetlands  and  other  aquatic  resources. 
Once  the  banking  instrument  has  been 
signed,  the  MBRT  will  not  typically  be 
involved  in  the  operation  of  a  bank  on 
a  project-specific  basis.  Periodically,  the 
MBRT  will  review  monitoring  and 
accounting  reports.  In  the  event  a  bank 


-The  term  consensus  as  definfd  herein,  is  a 
process  by  which  a  group  synlhHMzes  its  concerns 
and  ideas  to  form  a  common  coiUborallve 
agreement  acceptable  to  all  mpnit)prs.  Under 
consensus,  agreements  or  decisions  are  made 
without  voting.  An  agrpemen!  is  rsached  through  a 
processor  gathering  information  and  viewpoints, 
discussion,  analysis,  persuasion,  a  combination  or 
svnthesis  of  the  proposals  ard  or  development  of 
totally  new  solutions  that  are  acceptable  to  the 
group.  The  goal  of  consensus  :s  to  redch  an 
agreement  or  decision  with  which  evervone  can 
agree,  but  not  necessarily  unanimitv  A  consersus 
agreement  is  a  recognition  bv  a  group  thai  it  has 
reached  the  best  achievable  solution  lor  the  parlies 
involved. 


UMI 


I'i^ZSO Federal  Register  /  Vol.  60.  No.  43  /  Monday,  March  6.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  43  /  Monday.  March  6.  1995  /  Notices 


12291 


sponsor  proposes  remedial  actions,  or 
an  a^enL7  on  the  MBRT  considers 
remedial  actions  to  be  necessary,  the 
MBRT  will  review  and  reach  consensus 
on  the  specific  remedial  measures  to  be 
implemented  at  a  bank. 

Con.sistent  with  its  authorities  under 
Section  10/404,  the  Corps  is  responsible 
for  authorizing  use  of  a  particular 
mitigation  bank  on  a  project-speciiic 
basis  and  determining  the  nunjher  and 
availability  of  credits  required  to 
compensate  for  proposed  imparls  in 
accordance  with  the  terms  of  the 
banking  instrument.  Decisions  rendered 
by  the  Corps  must  fully  consider  review 
agency  comments  submitted  as  part  of 
the  permit  evaluation  process. 
Similarly,  the  NRCS.  in  consultation 
with  the  FWS.'will  make  the  final 
de<;ision  pertaining  to  the  withdrawal  of 
credits  from  banks  as  appropriate 
mitigation  pursuant  to  FSA. 

3.  Role  of  the  Bank  Sponsor 

The  bank  sponsor  is  responsible  for 
the  preparation  of  the  banking 
instrument  in  consultation  with  the 
MBRT.  The  bank  sponsor  is  also 
responsible  for  the  overall  operation  and 
niana^ment  of  the  bank  in  accordance 
with  the  terms  of  the  banking 
in.strument,  including  the  preparation 
and  distribution  of  monitoring  reports 
and  accounting  statements/ledger. 

4.  Dispute  Resolution  Procedure 

The  MBRT  will  work  to  reach 
con^jnsus  on  its  actions  in  accordance 
with  this  guidance.  It  is  anticipated  that 
all  issues  will  be  resolved  by  the  MBRT 
in  this  manner. 

a.  Oeveloprntrnt  of  tht!  banking 
instrument.  During  the  development  of 
the  banking  instrument,  if  the  agency 
representatives  on  the  MBRT  cannot 
reach  consensns  on  the  content  of  the 
banking  instrument  within  a  reasonable 
timefranw,  or  i/f  an  agency 
representative  considers  that  a 
particular  decision  raises  concern 
regarding  the  application  pf  existing 
policy  or  procedures,  an  agency  may 
request  the  issue  be  reviewed  by  a 
higher  level  within  each  agency.  If 
resolution  is  still  not  achieved,  any 
agency(ies)  may  initiate  interagency 
review  through  written  notification  to. 
as  appropriate,  the  Corps  District 
Engineer,  EPA  Regional  Wetlands 
Division  Director.  FWS  Field 
Supervisor,  NMFS  Habitat  Coordinator. 
NRCS  State  Conservationist  and 
corresponding  management  levels 
within  other  agencies  represented  on 
the  MBRT.  Said  notiGcation  will 
describe  the  issue  in  sufficient  detail 
and  proiride  reoommendations  for 
r»M)lution.  Within  20  days,  the  Di-rtrict 


Engineer  or  State  Conservationist  (as 
appropriate),  or  an  appropriate 
designee,  will  lead  necessary 
discussions  to  achieve  interagency 
concurrence  on  the  issue  of  concern, 
and  forward  documentation  of  the 
resolution  to  the  MBRT  Chair  for 
distribution  to  the  other  MBRT  member 
agencies.  The  bank  spon.sor  may  also 
request  the  District  Engineer  or  State 
Conservationist  review  actions  taken  to 
develop  the  baniung  instnmient  if  the 
sponsor  believes  tliat  inadequate 
progress  has  been  made  on  the 
instruraent  by  the  MBRT. 

b.  Application  of  the  banking 
instrument  As  previously  stated,  the 
Corps  and  NRCS  are  responsible  for 
making  final  decisions  on  a  project- 
specific  basis  regarding  the  use  of  a 
mitigation  bank  for  purposes  ol  Section 
10/404  and  FSA.  respectively,  in  the 
event  an  agency  on  die  MBRT  is 
concerned  that  a  proposed  use  may  not 
comply  with  the  terms  of  the  banking 
instrument,  that  agency  may  raise  the 
issue  to  the  attention  of  the  Corps  or 
NRCS  through  the  permit  evaluation 
process.  In  order  to  facilitate  timely  and 
effective  consideration  of  agency 
comments,  the  Corps  or  NRCS.  as 
appropriate,  will  advise  the  MBRT 
agencies  of  a  proposed  use  of  a  bank  and 
initiate  discussion  as  necessarv-.  The 
Corps  will  fully  consider  comments 
provided  by  the  review  agencies 
regarding  mitigation  as  part  of  the 
permit  evaluatitm  process.  The  NRCS 
will  consult  with  FWS  in  making  its 
derisions  pertaining  to  mitigation. 

If,  in  the  view  of  an  agency  on  the 
MBRT.  an  issued  permit  or  series  of 
permits  reflects  a  pattern  of  concern 
regarding  the  application  of  the  terms  of 
the  banking  instrument,  that  agency 
may  initiate  review  of  the  concern  by 
the  ful  I  MBRT  through  written 
notification  to  the  MBRT  Chair.  The 
MBRT  Chair  will  convene  a  meeting  of 
the  MBRT.  or  initiate  another 
appropriate  forum  for  communication, 
typically  within  10  days  upon  receipt  of 
notification,  to  resolve  concem.s.  If 
re.solution  is  not  reached,  an  agency 
may  request  that  the  issue  be  reviewed 
by  higher  levels  within  each  agency 
consistent  with  the  procedures 
described  in  the  preceding  paragraph. 
Invoking  this  dispute  resolution 
procedure  to  address  concerns  regarding 
the  application  of  a  banking  instrument 
will  not  delay  any  permit  decision 
pending  before  the  authorizing  agency 
(i.e.,  Corps  or  NRCS). 

This  guidance  does  not  affect  in  any 
way  the  Corps  statutory  authorities  and 
responsibilities  under  Section  404  of  the 
Clean  Water  Act  or  Section  10  of  the 
Rivers  and  Harbors  Act.  The  ability  of 


an  agency  to  elevate  a  particular  permit 
or  policy  issue  in  accordance  with  the 
Section  404(q)  Memoranda  of 
Agreement  between  the  Department  of 
the  Army  and  the  Federal  advisory 
agencies  will  not  be  limited  in  any  way 
by  this  guidance.  Similarly.  EPA's 
authority  to  deny  or  restrict 
authorization  of  a  CWA  permit  in 
accordance  with  Section  404(c)  will  not 
be  limited  in  any  way  by  this  guidance. 

D.  Criteria  for  Use  of  a  Mitigation  Bank 

1.  Project  Applicability 

All  activities  regulated  under  Section 
10/404  may  be  eligible  to  use  a 
mitigation  bank  as  compensation  for 
unavoidable  impacts  to  wetlands  and/or 
other  aquatic  resotirc;es  in  so  far  as  the 
use  complies  with  the  terms  of  the 
baniiing  instrument.  Mitigation  banks 
establisiied  for  FSA  purposes  may  be 
debited  only  in  accordance  with  the 
mitigation  and  replacement  provisions 
of  7  CFR  part  12. 

Mitigation  banks  may  also  be  used  to 
compensate  for  adverse  impacts  to 
wetlands  and/or  other  aquatic  resources 
authorized  under  other  resource 
protection  programs  such  as  state 
regulatory  programs.  In  no  case  may  the 
same  credits  be  used  to  compen.sate  for 
more  than  one  activity:  however,  the 
same  credits  may  be  used  to  compensate 
for  an  activity  which  requires 
authorization  under  more  than  one 
program. 

2.  Relationship  to  Mitigation 
Requirements 

For  purposes  of  Section  10/4O4.all 
appropriate  and  practicable  steps  must 
be  undertaken  by  the  applicant  to  first 
avoid  and  then  minimize  adverse 
impacts  to  aquatic  resources,  prior  to 
authorization  to  use  a  particular 
mitigation  bank.  Remaining  unavoidable 
impacts  must  be  compensated  to  the 
extent  appropriate  and  practicable.  For 
both  the  Section  10/404  and 
"Swampbu.ster"  programs,  requirements 
for  compensatory  mitigation  may  be 
satisfied  through  the  use  of  mitigation 
banks  when  either  on-site  compensation 
is  not  practicable  or  use  of  the 
mitigation  bank  is  environmentally 
preferable  to  on-site  compensation. 

It  is  important  to  emphasize  that 
applicants  should  not  expect  that 
establishment  of,  or  participation  in.  a 
mitigation  bank  will  ultimately  lead  to 
a  determination  of  compliance  with 
applicable  mitigation  requirements  (i.e.. 
Section  404lb)Il)  Guidelines  or  FSA 
Manual),  or  as  excepting  projects  from 
any  applicable  requirements. 


3.  Geographic  Limits  of  Applicability 

The  service  area  of  a  mitigation  bank 
is  the  designated  area  (e.g.,  watershed, 
county)  wherein  a  bank  can  reasonably 
be  expected  to  provide  appropriate 
compensation  tor  impacts  to  wetlands 
and/or  other  aquatic  resources. 
Designation  ol  the  service  area  should 
be  based  on  consideration  of  hydrologic, 
edaphic  and  bionc  criteria,  and  be 
stipulated  in  the  banking  instrument. 

The  geographic  extent  of  a  service 
area  should  be  guided  by  the  cataloging 
unit  of  the  "Hydrologic  Unit  Map  of  the 
United  States"  (USGS.  1980)  and 
ecoregion  of  the  "Ecoregions  of  the 
United  States"  (James  M.  Omernik,  EPA, 
1986)  or  section  of  the  "Descriptions  of 
the  Ecoregions  of  the  United  States" 
(Robert  G.  Bailey.  USDA.  1980).  It  may 
be  appropriate  to  use  other  hydrologic 
and  biotic  classification  and  mapping 
systems  developed  at  the  state  or 
regional  level  fof  the  purpose  of 
specifying  bank  service  areas,  when 
such  systems  compare  favorably  in  their 
objectives  and  level  of  detail.  In  the 
interest  of  integrating  banks  with  other 
resource  management  objectives,  bank 
service  areas  may  encompass  larger 
watershed  areas  if  the  designation  of 
such  areas  is  supported  by  local  or 
regional  management  plans  (e.g.  Special 
Area  Management  Plans,  Advance 
Identification),  State  Wetland 
Conservation  Plans  or  other  Federally 
sponsored  or  recognized  watershed 
management  plans. 

4.  Use  of  a  Mitigation  Bank  vs.  On-Site 
Mitigation 

As  indicated  in  1990  Memorandum  of 
Agreement  on  mitigation  between  the 
EPA  and  DA,  compensatory  mitigation 
should  be  undertaken  in  areas  adjacent 
or  contiguous  to  the  site  of  the  aquatic 
resource  impacts  when  practicable  and 
environmentally  preferable.  This 
preference  for  on-site  mitigation  is 
established  because  on-site  mitigation 
often  has  greater  potential  for 
compensating  for  particular  aquatic 
functions.  For  example,  on-site 
mitigation  may  be  the  most  appropriate 
.  option  for  compensating  for  local  flood 
control  functions,  habitat  for  a  species 
or  population  with  a  very  limited 
geographic  range  or  narrow 
environmental  requirements,  or  where 
local  water  quality  concerns  dominate. 
The  preference  for  on-site  mitigation, 
however,  should  not  preclude  the  use  of 
a  mitigation  bank  when  there  is  no 
practicable  opportunity  for  on-site 
compensation,  or  when  use  of  a  bank  is 
environmentally  preferable  to  on-site 
compensation.  In  making  the  latter 
determination,  careful  consideration 


must  be  given  to  wetland  functions, 
landscape  position,  affected  species 
populations  at  the  impact  and 
mitigation  bank  sites,  and  potential  on- 
site  compensation  areas.  In  general,  it 
may  be  desirable  to  provide 
compensation  for  minor  aquatic 
resource  impacts  through  consolidation 
in  a  well-managed  bank.  There  may  also 
be  circumstances  warranting  a 
combination  of  on-site  and  off-site  (i.e., 
bank)  mitigation  to  compensate  for 
losses. 

With  respect  to  larger  aquatic  resource 
impacts,  use  of  a  bank  may  be 
appropriate  if  it  is  capable  of  replacing 
essential  physical  and/or  biological 
functions  of  the  aquatic  resources  which 
are  expected  to  be  lost  or  degraded  and 
is  environmentally  preferable  to  on-site 
compensatory  mitigation.  Moreover,  for 
projects  that  might  otherwise  cause  or 
contribute  to  significant  degradation  (40 
CFR  part  230.10(c)).  a  bank  may  only  be 
used  when  it  is  demonstrated  that  use 
of  the  bank  will  prevent  or  replace  the 
lost  functions  that  give  rise  to  the 
significant  degradation  finding,  and 
where  a  reasonable  assurance  of  success 
is  provided. 

5.  In-Kind  vs.  Out-Of-Kind  Mitigation 
Determinations 

In  the  interest  of  achieving  functional 
replacement,  in-kind  compensation  of 
aquatic  resource  impacts  should 
generally  be  required.  Out-of-kind 
compensation  may  be  acceptable  if  it  is 
determined  to  be  practicable  and 
environmentally  preferable  to  in-kind 
compensation  (e.g.,  of  greater  ecological 
value  to  a  particular  region).  However, 
non-tidal  wetlands  should  typically  not 
be  used  to  compensate  for  the  loss  or 
degradation  of  tidal  wetlands,  nor  vice- 
versa.  Decisions  regarding  out-of-kind 
mitigation  are  typically  made  on  a  case- 
by-case  basis  during  the  permit 
evaluation  process.  The  banking 
instrument  may  identify  circumstances 
in  which  it  is  environmentally  desirable 
to  allow  out-of-kind  compensation 
within  the  context  of  a  particular 
mitigation  bank.  Mitigation  banks 
developed  as  part  of  an  area-wide 
management  plan  to  address  a  specific 
resource  objective  (e.g.  restoration  of  a 
particularly  vulnerable  or  valuable 
wetland  habitat  type)  may  be  such  an 
example. 

6.  Timing  of  Credit  Withdrawal 

The  number  of  credits  available  for 
withdrawal  (i.e.,  debiting)  should 
generally  be  commensurate  with  the 
level  of  aquatic  functions  attained  at  a 
bank  at  the  time  of  debiting.  The  level 
of  function  may  be  determined  through 
the  application  of  performance 


standards  tailored  to  the  specific 
restoration,  creation  or  enhancement 
activity  at  the  bank  site  or  through  the 
use  of  an  appropriate  functional 
assessment  methodology. 

The  success  of  a  mitigation  bankw'ith 
regard  to  its  capacity  to  establish  a 
healthy  and  fully  functional  aquatic 
system  relates  directly  to  both  the 
ecological  and  financial  stability  of  the 
bank.  Since  financial  considerations  are 
particularly  critical  in  early  stages  of 
bank  development,  it  may  be 
appropriate  to  allow  limited  debiting 
based  upon  a  projected  level  of  aquatic 
functions  at  a  bank  (e.g.  15%  of  the  total 
credits  projected  for  the  bank  at 
maturity).  However,  it  is  the  intent  of 
this  policy  to  ensure  that  those  actions 
necessary  for  the  long-term  viability  of 
a  mitigation  bank  be  accomplished  prior 
to  any  debiting  of  the  bank.  In  this 
regard,  the  following  requirements 
should  be  satisfied  prior  to  debiting:  (1) 
Banking  instrument  and  final  mitigation 
plans  have  been  approved;  (2)  bank  site 
has  been  secured;  and  (3)  appropriate 
financial  assurances  have  been 
established.  In  addition,  initial  physical 
and  biological  improvements  should  be 
completed  within  the  first  full  growing 
season  following  initial  debiting  of  a 
bank.  The  temporal  loss  of  functions 
associated  with  the  debiting  of  projected 
credits  may  require  higher 
compensation  ratios.  Further  debiting  of 
the  bank  should  not  occur  until  the 
allocated  projected  credits  have  accrued 
and  additional  credits  have  accrued  to 
match  proposed  debiting. 

Credits  oased  solely  on  the 
preservation  of  existing  aquatic 
resources  may  become  available  for 
debiting  immediately  upon 
implementation  of  appropriate  legal 
protection  accompanied  by  appropriate 
changes  in  land  use  or  other  physical 
changes,  as  necessary. 

7.  Crediting/Debiting/ Accounting 
Procedures 

Credits  and  debits  are  the  terms  used 
to  designate  the  units  of  trade  (i.e.. 
currency)  in  mitigation  banking.  Credits 
represent  the  accrual  or  attainment  of 
aquatic  functions  at  a  bank;  debits 
represent  the  loss  of  aquatic  functions  at 
an  impact  or  project  site.  Credits  are 
debited  from  a  bank  when  they  are  used 
to  offset  aquatic  resource  impacts  (e.g. 
for  the  purpose  of  satisfying  Section  10/ 
404  permit  or  FSA  requirements). 

An  appropriate  functional  assessment 
methodology  (e.g.  Habitat  Evaluation 
Procedures,  hydrogeomorphic  approach 
to  wetlands  functional  as.sessment) 
acceptable  to  all  signatories  should  be 
used  to  assess  wetland  and/or  other 
aquatic  resource  restoration,  creation 
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and  enhancement  efforts  within  a 
mitigation  bank,  and  to  quantify  the 
amount  of  available  credits.  The  range 
of  function*  to  be  assessed  will  depend 
upon  the  assessment  methodology 
identified  in  the  banking  instrument 
The  same  methodology  should  be  used 
to  assess  both  credits  and  debits.  If  an 
appropriate  functional  assessment 
methodology  is  impractical  to  employ; 
credits  and  debits  can  be  based  on 
simple  indices  (e.g.  acres)  of  various 
clas.ses  of  wetlands  and/or  other  aquatic 
resources  (e.g..  Cowardin  et  al,  1979,  as 
modified  for  National  Wetland 
Inventory  mapping  conventionsX 
Regardless  of  the  method  employed, 
credits  should  be  based  on  the 
difference  between  site  conditions 
under  the  with-  and  without-bank 
scenarios. 

The  bank  sponsor  should  be 
responsible  for  assessing  the 
development  of  the  bank  and  submitting 
appropriate  documentation  of  such 
asse.s.'iments  to  the  authorizing 
agency(ies)  and  members  of  the  MBRT 
for  review.  Alternatively,  functional 
assessments  may  be  conducted  by  a 
fenm  representing  involved  resource 
and  regulatory  agencies  and  other 
appropriate  parties. 

Bunk  sponsors  will  establish  and 
maintain  an  accounting  system  (i.e., 
ledger)  which  documents  the  activity  of 
all  mitigation  bank  accounts.  Each  tiine 
an  approved  debit/credit  transaction 
occurs  at  a  given  bank,  the  bank  sponsor 
will  submit  a  statement  to  each  member 
agency  of  the  MBRT.  The  bank  sponsor 
will  also  generate  an  annual  ledger 
report  for  all  mitigation  bank  accounts 
for  similar  distribution- 
Credits  may  be  sold  to  third  parties. 
The  cost  of  mitigation  credits  to  a  third 
party  is  determined  by  the  bank 
sponsor. 

8.  Pfirty  Resptmsible  for  Bank  Success 

The  bank  sponsor  is  responsible  for 
a.ssuring  the  success  of  the  restoration, 
creation,  enhancement  and  presen'ation 
activities  at  the  mitigation  bank.  This 
responsibiii4y  must  be  clearly 
documented  in  the  banking  instrument 
and  in  any  authorization  approving  the 
use  of  the  hank  as  compensatorv' 
mitigation.  Where  authorization  under 
Section  in/4tM  and/or  FSA  js  necessary 
to  estahhsh  the  bank,  the  DA  permit  or 
NRCS  plan  should  be  conditioned 
accordingly  to  ensure  that  provisions  of 
the  banking  instrument  are  enforceable. 
In  circumstances  where  establishment 
of  a  bank  does  not  require  such 
aulhonzatjon,  adequate  mechanisms 
(i.e.,  legal  and  finaiH;iai  assurances) 
nofetJ  to  be  in  place  to  ensure  thai 
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provisions  of  the  banking  instrumeat  am 
enforceable. 

E.  Long-Term  Management.  Monitoring 
and  Remediation 

1.  Bank  Operational  Life 

The  operational  life  of  a  bank  refers  to 
the  period  during  which  the  termrfand 
conditions  of  the  banking  instrument 
are  applicable,  and  signatories  of  the 
instrument  are  responsible  for  carrying    » 
out  its  provisions.  With  the  exception  of 
arrangements  for  the  long-term 
management  and  protection  in 
perpetuity  of  the  bank,  the  operational 
life  of  a  mitigation  bank  terminates  at 
the  point  when  (1)  compensatory 
mitigation  credits  have  been  exhausted 
or  banking  activity  is  voluntarily 
terminated  with  written  notice  by  the 
bank  sponsor  provided  to  the  Corps  or 
NRCS  and  other  members  of  the  MBRT, 
and  (2)  it  has  been  determined  that  the 
debited  bank  is  functionally  mature 
and/or  self-sustaining  to  the  degree 
specified  in  the  banking  instrument. 

2.  Long-Term  Management  and 
Protection 

MitigatioH  banks  should  be  protected 
in  perpetuity  with  appropriate  real 
estate  arrangements.  In  exceptional 
circumstances,  real  estate  arrangements 
maybe  approved  whirJi  dictate  finite 
protection  for  a  bank.  However,  in  no 
case  should  finite  protection  extend  for 
a  lesser  time  than  the  duration  of  project 
impacts  for  which  the  bank  is  being 
used  to  provide  compensation. 

All  baaks  must  be  protected  by  legal 
in.struments  which  effectively  prevent 
harmful  activities  (i.e..  incompatible 
uses  3)  that  would  jeopardize  their 
continued  conserx-ation  purpose. 
Acceptable  instruments  are  deed 
restrictions,  conservation  easements  Of 
other  enforceable  legal  mechanisms. 

Banking  instruments  should  identify' 
the  entity  responsible  for  the 
management  of  the  bank  beyond  its 
operational  life  as  a  means  to  assure  the 
conservation  purpose  of  the  bank.  The 
bank  sponsor  is  responsible  for  securing 
adequate  funds  for  the  operation  and 
maintenance  of  the  bank  during  its 
operational  life,  as  well  as  for 
management  of  the  bank  beyond  its 
operational  life,  as  necessary.  Where 
needed,  the  acquisition  and  protection 
of  water  rights  shmild  be  secured  by  the 


'  for  exampte. certain  siliiciilniraJ  praolicw(e  i 
clear  cuttiag  awi/or  han-etts  tm  shornerm 
rotationslmay  be  tncompalible  with  tiie  obfecthres 
of  a  mitigation  bank.  In  contrast,  silvicullural 
practices  such  as  i<inj5-t*rm  rcrtatitms.  seleaive 
cutting. niaiideoaiice  at  vegetaliBn  diversity,  antj 
undisturbed  buffer*  are  more  iitpH-  »o  be 
considered  a  compatible  ii.«e. 


bank  sponsor  and  documented  in  the 
banking  instrument. 

3.  Monitoring  Requirements 

The  bank  sponsor  is  responsible  for 
monitoring  the  mitigation  bank  in 
accordance  with  monitoring  provisions 
identified  in  the  banking  instrument  to 
determine  the  level  of  sua;ess  and 
identify  problems  requiring  remedial 
action.  Monitoring  provisions  need  to  be 
set  forth  in  the  banking  instrument  and 
based  on  scientifically  sound 
performance  standards  prescribed  for 
the  banL-Monitoring  .should  be 
conducted  at  time  intervals  appropriate 
for  the  particular  project  tvpe  and  until 
such  time  that  the  authorizing 
agency(ies).  in  consultation  with  the 
MBRT.  are  confident  that  success  is 
being  achieved  (i.e..  performance 
standards  are  attained).  Annual 
monitoring  reports  should  be  submitted 
to  the  authorizing  agency(ies)  and 
members  of  the  MBRT. 

4.  Remedial  Action 

The  banking  instrument  should 
stipulate  the  procedures  for  identifv-ing 
and  implementing  remedial  measures  al 
a  bank,  or  any  portion  thereof.  Remedial 
measures  should  be  based  on 
information  contained  in  the  monitoring 
reports  (i.e.,  the  attainment  of 
prescribed  performance  staixiards).  as 
well  as  site  inspections.  The  need  for 
remediation  will  be  determined  by  the 
authorizing  agency(ies)  in  consultation 
with  the  MBRT  and  bank  sponsor. 

5.  Financial  Assurances 


The  bank  sponsor  is  responsible  for 
securing  sufficient  funds  to  cover 
contingency  actions  in  the  event  of  bank 
defauh  or  failure.  Accordingly,  banks 
posing  a  greater  risk  of  failure'  and 
where  credits  have  been  debited,  should 
have  comparatively  higher  financial 
sureties  in  place,  than  those  where  the 
likelihood  of  success  is  more  certain.  In 
addition,  the  bank  sponsor  is 
responsible  for  securing  adequate  • 
funding  to  monitor  and  maintain  the 
bank  throughout  its  operational  life,  as 
well  as  beyond  the  operational  life  if  not 
self-sustaining.  Total  funding 
requirements  should  reflect  realistic 
cost  estimates  for  monitoring,  long-term 
maintenance,  contingency  and  remedial 
actions, 

Financial  assiu-ances  may  be  in  the 
form  of  performanoe  bonds,  irrevocable 
trusts.'e.scTDW  accounts,  casualty 
insurance,  or  other  approved 
instruments.  Such  assurances  may  be 
phased-out  or  reduced,  once  it  has  been 
demonstrated  that  the  bank  is 
functionally  mature  and/or  self- 


sustaining  (in  accordance  with 
performance  standards). 

F.  Other  Considerations 

1.  In-Lieu-Fee  Mitigation  Arrangements 

For  purposes  of  this  guidance,  in-lieu- 
fee.  fee  mitigation,  or  other  similar 
arrangements,  wherein  funds  are  paid  to 
a  natural  resource  management  entity 
for  implementation  of  either  specific  or 
general  wetland  or  other  aquatic 
resource  development  projects,  are  not 
considered  to  meet  the  definition  of 
mitigation  banking  because  they  do  not 
typically  provide  compensatory 
mitigation  in  advance  of  project 
impacts.  Moreover,  such  arrangements 
do  not  typically  provide  a  clear 
timetable  for  the  initiation  of  mitigation 
efforts  leaving  the  potential  for  project 
impacts  to  go  unmitigated  for  a 
significant  time  period.  The  Corps,  in 
consultation  with  the  other  agencies, 
may  find  there  are  some  exceptional 
circumstances  where  such  arrangements 
are  appropriate.  In  such  cases,  a  formal 
agreement  between  the  sponsor  and  the 
agencies,  similar  to  a  banking 
instrument,  is  necessary  to  define  the 
limited  circumstances  and  conditions 
under  which  its  use  is  considered 
appropriate. 

2.  Special  Considerations  for 
"Swampbuster" 

Note  to  readers:  Current  FSA  legislation 
limits  the  extent  to  which  mitigation  banking 
can  be  used  for  FSA  purposes.  FSA  requires 
that  mitigation  be  conducted  on  prior- 
converted  cropland  as  opposed  to  farmed 
wetlands  or  other  degraded  wetland  systems. 
If  this  legislation  is  not  modified  to  be 
consistent  with  the  mitigation  provisions 
commonly  used  by  other  wetland  regulatory 
programs,  incliiding  the  Section  10/404 
program,  then  the  final  mitigation  banking 
guidance  will  be  appropriately  annotated  to 
identify  the  FSA  constraints. 


III.  Definitions 

For  the  purposes  of  this  guidance 
document  the  following  terms  are 
defined: 

A.  Bank  sponsor.  Any  public  or 
private  entity  responsible  for 
establishing  and,  in  most  circumstances, 
operating  a  mitigation  bank. 

B.  Compensatory  mitigation.  For 
purposes  of  Section  10/404, 
compensatory  mitigation  is  the 
restoration,  creation,  enhancement,  or  in 
exceptional  circumstances,  preservation 
of  wetlands  and/or  other  aquatic 
resources  expressly  for  the  purpose  of 
compensating  for  unavoidable  adverse 
impacts  which  remain  after  all 
appropriate  and  practicable  avoidable 
and  minimization  has  been  achieved. 

C.  Creation.  The  establishment  of  a 
wetland  or  other  aquatic  resource  where 
one  did  not  formerly  exist 

D.  Credit.  A  unit  of  measure 
representing  the  accrual  or  attainment  of 
aquatic  functions  at  a  mitigation  bank. 

E.  Debit.  A  unit  of  measure 
representing  the  loss  of  aquatic 
functions  at  an  impact  or  project  site. 

F.  Enhancement.  Activities  conducted 
in  existing  wetlands  or  other  aquatic 
resources  to  achieve  specific 
management  objectives  or  provide 
conditions  which  previously  did  not 
exist,  and  which  increase  one  or  more 
aquatic  functions.  Enhancement  may 
involve  trade-offs  between  aquatic 
resource  structure,  functions,  and 
values;  a  positive  change  in  one 
function  may  result  in  negative  effects 
to  other  functions. 

G.  Mitigation.  For  purposes  of  Section 
10/404  and  consistent  with  the  Council 
on  Environmental  Quality  regulations, 
the  Section  404(b)(1)  Guidelines  and  the 
Memorandum  of  Agreement  Between 
the  Environmental  Protet  tion  Agency 
and  the  Department  of  the  Army 
Concerning  the  Determination  of 
Mitigation  under  the  Clean  Water  Act 
Section  404(b)(1)  Guidelines,  mitigation 
means  sequentially  avoiding  impacts, 


minimizing  impacts,  and  compensating 
for  remaining  unavoidable  impacts. 

H.  Mitigation  bank.  A  mitigation  bank 
is  a  site  where  wetlands  and/or  other 
aquatic  resources  are  restored,  created, 
enhanced,  or  in  exceptional 
circumstances,  preserved  expressly  for 
the  purpose  of  providing  compensatory 
mitigation  in  advance  of  authorized 
impacts  to  similar  resources.  For 
purposes  of  Section  10/404,  use  of  a 
mitigation  bank  may  only  be  authorized 
when  impacts  are  unavoidable. 

I.  Mitigation  Bank  Review  Team 
(MBRT).  An  interagency  group  of 
Federal,  state,  tribal,  and/or  local 
regulatory  and  resource  agency 
representatives  which  are  signatory  to  a 
banking  instrument  and  oversee  the 
establishment,  use  and  operation  of  a 
mitigation  bank. 

J.  Practicable.  Available  and  capable 
of  being  done  after  taking  into 
consideration  cost,  existing  technology, 
and  logistics  in  light  of  overall  project 
purposes. 

K.  Preservation.  The  protection  of 
ecologically  important  wetlands  or  other 
aquatic  resources  in  perpetuity  through 
the  implementation  of  appropriate  legal 
and  physical  mechanisms.  Preservation 
may  include  protection  of  upland  areas 
adjacent  to  wetlands  as  necessary  to 
ensure  protection  and/or  enhancement 
of  the  aquatic  ecosystem. 

L.  Restoration.  Re-establishment  of 
previously  existing  wetland  or  other 
aquatic  resource  character  and 
function(s)  at  a  site  where  they  have 
ceased  to  exist,  or  exist  only  in  a 
substantially  degraded  state. 

M.  Service  area.  The  service  area  of  a 
mitigation  bank  is  the  designated  area 
(e.g.,  watershed,  county)  wherein  a  bank 
can  reasonably  be  expected  to  provide 
appropriate  compensation  for  impacts  to 
wetlands  and/or  other  aquatic  resources. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  653 

[Docket  No  92-H] 
RIN  2132-AA37 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  making 
technical  amendments  to  its  anti-drug 
rule  to  correct  a  citation,  add  words  that 
inadvertently  had  been  omitted, 
redesignate  a  provision,  and  clarify 
portions  of  the  preamble  discussion  of 
the  rule.  This  rule  is  intended  to  clarify 
the  existing  rule. 

DATES:  This  rule  is  effective  March  6. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Zaczek.  Attorney-Advisor  for 
Legislation  and  Rulemakings,  Ofhce  of 
the  Chief  Counsel,  FTA,  400  7th  Street 
SW.  Washington  DC  20590.  (202)  366- 
4011.  Information  may  also  be  obtained 
from  Judy  Meade  or  Rhonda  Crawley  of 
the  Office  of  Safety  and  Security, 
Federal  Transit  Administration,  same 
address.  (202)  366-2896. 
SUPPLEMENTARY  INFORMATION:  FTA 
recipients  and  other  interested  parties 
may  access  this  rule  through  the  FTA's 
Transit  Safety  and  Security  Bulletin 
Board  using  a  microcomputer  and  a 
modem.  The  telephone  number  for  the 
Bulletin  Board  is  1-800-231-2061.  The 
Bulletin  Board  is  a  user-friendly,  menu- 
driven  system  with  information 
accessible  seven  days  a  week,  twenty- 
four  hours  a  day.  Once  registration  is 
completed,  interested  parties  may 
access  this  and  other  regulations. 

To  obtain  additional  information 
regarding  access  to  the  Bulletin  Board, 
please  contact  the  Operator,  at  (617) 
494-2108,  or  leave  a  message  on  the 
Message  Board  of  the  Bulletin  Board. 

The  FTA  is  making  the  following 
technical  amendments  to  its  anti-drug 
rule. 

Applicabililv — Commuter  Railroads 
and  CDL  Holders 

The  applicability  provision,  section 
653.5,  clarifies  which  Department  of 
Transportation  (DOT)  drug  and  alcohol 
testing  program  covers  Commercial 
Drivers  License  (CDL)  holders  who  work 
for  commuter  railroads.  Three  DOT 
agencies  are  involved  in  this  issue:  FTA, 


which  funds  commuter  railroads;  the 
Federal  Railroad  Administration  (FRA). 
which  regulates  railroads,  including 
.commuter  railroads;  and  the  Federal 
Highway  Admini.stration  (FHWA), 
which  requires  CDL  holders  to  be  tested 
for  prohibited  drugs  and  the  misuse  of 
alcohol.  Under  the  FTA's  final  rule,  to 
avoid  jurisdictional  problems, 
commuter  railroads  that  receive  FTA 
funds  are  to  comply  with  FRA's  drug 
and  alcohol  regulation.  Because  the  FRA 
regulation  only  covers  hours-of-service 
employees,  however,  there  remains  a 
question  as  to  which  agency's  drug  and 
alcohol  program  covers  CDL  holders 
who  work  for  a  commuter  railroad.  This 
rule  clarifies  that  it  is  FHWA's 
regulation  that  covers  such  CDL  holders. 

We  also  note  that  the  FRA  hours-of- 
service  classification  system  does  not 
include  the  same  kinds  of  workers 
covered  under  FTA's  rules;  for  example, 
armed  security  personnel  are  covered  by 
FTA's  rules  but  not  FRA's.  Because  FTA 
in  its  rule  has  delegated  its  authority  to 
require  commuter  railroads  to 
implement  a  drug  and  alcohol  testing 
program  to  FRA.  commuter  railroad 
workers  who  are  not  safety-sensitive 
under  FRA's  rule  are  not  subject  to 
testing,  even  though  they  would  be  if 
they  were  subject  to  FRA's  rules. 

Section  653.5  is  changed  to  correct  a 
citation  error  in  a  reference  to  the 
regulations  of  the  United  States  Coast 
Guard.  The  citation  now  reads  33  CFR 
part  95  and  46  CFR  parts  4,  5.  and  16. 

Definitions 

The  definition  of  the  term  "disabling 
damage"  is  changed  to  be  consistent 
with  the  definition  used  by  the  Federal 
Highway  Administration,  and  is  now 
defined  independently  of  the  term 
"accident." 

The  definition  of  "large  operator"  is 
changed  to  add  the  word  "urbanized," 
which  inadvertently  was  omitted.  Thus, 
a  large  operator  operates  primarily  in  an 
urbanized  area  of  200,000  or  more  in 
population. 

A  parallel  change  is  made  to  the 
definition  of  "small  operator."  which 
operates  primarily  in  a  nonurbanized 
area  or  in  an  urbanized  area  of  less  than 
200,000  in  population.  These  changes 
are  consistent  with  the  way  the  Federal 
Transit  Administration  administers  its 
grant  programs. 

The  definition  of  "safety-sensitive 
function"  is  changed,  at  subsection  (4), 
to  clarify  that  the  rule  excludes  from 
coverage  maintenance  contractors 
working  for  recipients  or  small 
operators  primarily  serving  an  area  of 
less  than  50,000  in  population, 
regardless  of  whether  they  receive 
section  18  or  section  3  funding. 


The  definition  of  "vehicle"  is  changed 
to  add,  in  the  categor\^  of  "mass  transit 
vehicle,"  certain  vehicles  used  for 
services  ancillary  to  mass 
transportation.  The  definition  of  a  mass 
transit  vehicle  thus  now  includes  not 
only  buses  and  vans,  but  also  ^ 
nonrevenue  service  commercial  motor 
vehicles  and  vehicles  used  by  armed 
security  personnel. 

Starting  Date  for  Drug  Testing  Programs 

Section  653.13  makes  a  conforming 
change  in  the  implementation  section  of 
the  rule  to  reflect  the  addition  of  the 
word  "urbanized"  to  the  definition  of 
large  operator. 

Referral,  Evaluation,  and  Treatment 

Section  653.37(a)  is  changed  to  add 
the  word  "or."  which  clarifies  that  an 
employee  who  either  refuses  to  submit 
to  a  drug  test  or  has  a  verified  positive 
drug  test  result  must  be  advised  of  the 
resources  available  to  him  or  her  in 
evaluating  and  resolving  problems 
as.sociated  with  prohibited  drug  use, 
including  the  names,  addre.sses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

Supervisors  Acting  as  a  Collection 
Person 

The  reasonable  suspicion  testing 
provision,  section  653.43,  specifically 
prohibited  a  supervisor  from  acting  as  a 
collection  site  person  for  covered 
employees  under  his  or  her  direct 
supervision.  This  provision,  however, 
was  misplaced;  it  was  our  intention  to 
prohibit  a  direct  supervisor  from  acting 
as  a  collection  site  {>erson  for  any  of  the 
tests  required  under  the  rule. 
Accordingly,  we  have  redesignated 
section  653.43(c)  as  section  653.65. 

Post-Accident  Testing 

Sections  653.45(a)(1),  (a)(2)(i),  and 
(a)(2)(ii)  are  amended  to  change  the 
phrase  "on  duty  in."  to  "operating." 
The  provision  as  drafted  required  the 
testing  of  any  safety-sensitive  employee 
on  duty  in  a  revenue  service  vehicle 
when  an  accident  occurred.  The  rule, 
however,  was  not  meant  to  use  the  same 
standard  for  both  vehicle  operators  and 
other  covered  employees  who  happen  to 
be  in  the  vehicle  at  the  time  of  the 
accident.  Thus,  the  mass  transit  vehicle 
operator  must  be  tested  if  an  accident 
has  occurred  and  he  or  she  has  received 
a  citation  from  a  State  or  local  law 
enforcement  official.  (In  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  February  6. 1995,  at 
60  FR  7169,  the  FTA  seeks  comment  on 
whether  this  citation  requirement 
should  be  deleted.)  We  note  that  to  test 


other  covered  employees,  the  employer 
must  determine  whether  that  employee 
contributed  to  the  accident,  using  the 
best  information  available  at  the  time  of 
the  decision. 

Random  Testing  Rate 

On  December  2, 1994,  FTA  changed 
section  653.47  by,  among  other  things, 
adopting  a  performance-based  random 
drug  testing  rate.  For  more  information 
on  these  changes,  see  59  FR  62217- 
62231. 

Certification  of  Compliance 

On  October  12. 1994,  the  FTA 
published  a  Federal  Register  Notice,  at 
59  FR  51793,  entitled  "Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 
and  Cooperative  Agreements."  In  the 
Notice,  FTA  compiled  a  complete  listing 
and  the  full  text  of  the  certifications  and 
assurances  necessary  tp  receive 
financial  assistance  from  the  Federal 
Transit  Administration.  Instead  of 
submitting  a  variety  of  certifications  and 
assurances  with  each  grant  application, 
the  grant  applicant  and  its  attorney 
certify  compliance  with  all  of  the 
certifications  and  assurances  relevant  to 
any  and  all  grants  for  which  the  grant 
applicant  wishes  to  apply  in  fiscal  year 
1995  by  signing  the  single  Signature 
Page,  attached  to  the  Notice  at  59  FR 
51813.  The  Notice,  which  will  be 
updated  and  republished  annually  for 
use  in  future  fiscal  years,  includes  a 
certification  of  compliance  with  the 
FTA  drug  and  alcohol  testing  program. 
Accordingly,  we  are  deleting  as 
unnecessary  the  sample  certification  in 
the  rule. 

Retention  of  Records 

The  preamble  discussion  of  this  topic 
contained  an  error;  specifically,  it  stated 
in  Subpart  E,  paragraph  A,  at  59  FR 
7587,  that  "(t]he  rule  provides  three 
separate  record  retention  periods  for 
different  types  of  records — five  years, 
three  years,  and  one  year."  Actually, 
records  must  be  retained  for  either  five 
years,  two  years,  or  one  year.  The 
regulatory  text,  however,  is  accurate, 
and  remains  unchanged. 

Executive  Order  12612 

t 

We  inadvertently  stated  in  this 

paragraph,  at  59  FR  7589,  that  FTA  was 

not  preempting  Indian  tribal  law. 

Elsewhere  in  the  preamble,  however,  we 

discussed  this  issue  at  length  and 

concluded  that  FTA  is  preempting 

Indian  tribal  law  under  the  standard 

developed  by  the  Ninth  Circuit  in 

Donovan  v.  Coeur  d'Alene  Tribal  Farm, 

751  F.  2d  1113. 1116  (9th  Cir.  1985). 

There  is  a  comprehensive  discussion  of 


this  issue  in  the  Federal  Register, 

published  on  February  15,  1994,  at  59 
FR  7541,  7549, and  7581. 

List  of  Subjects  in  Part  653 

Drug  testing.  Grant  programs — 
transportation.  Mass  transportation, 
Reporting  and  recordkeeping 
requirements.  Safety  and 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  FTA  amends  Title  49, 
Code  of  Federal  Regulations,  part  653  as 
follows: 

1 .  The  authority  for  part  653 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51.  §653.13    [Amended] 


but  would  have  been  further  damaged  if 
so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  special  tools  or  parts. 

(ii)  Tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available. 

(iii)  Headlamp  or  taillight  damage. 

(iv)  Damage  to  turn  signals,  horn,  or 
windshield  wipers  which  makes  them 
inoperative. 


PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

§653.5    [Amended] 

a.  Paragraph  (b)  of  §653.5  is  amended 
by  removing  "part  219"  and  adding 
"parts  219  and  382,  as  appropriate". 

2.  The  note  to  §  653.5  is  amended  by 
changing  the  phrase  "and  6"  to  the 
phrase  "and  16". 

§653.7    [AmendMl] 

3.  In  §653.7,  the  definition  of 
accident  is  amended  in  paragraph  (3)  by 

*  removing  the  period  at  the  end  of  the 
first  sentence  and  adding  a  semicolon: 
and  by  removing  the  second  and  third 
sentences. 

4.  The  definition  oi  large  operator  is 
amended  by  adding  the  word 
"urbanized"  after  Ae  word  "an"  and 
before  the  word  "area". 

5.  The  definition  of  safety-sensitive 
function  is  amended  in  paragraph  (4)  by 
adding  the  words  "section  3  funding 
and  is  in  an  area  of  less  than  50,000  in 
population  or"  after  the  word  "receives" 
and  before  the  word  "section". 

6.  The  definition  of  small  operator  is 
amended  by  removing  the  words  "in  an 
area"  and  adding  in  their  place  the 
words  "in  a  nonurbanized  area  or  in  an 
urbanized  area." 

7.  The  definition  of  vehicle  is 
amended  by  adding  the  words  "or  for 
ancillary  services"  after  the  word 
"transportation"  and  before  the  period. 

8.  In  §  653.7  a  new  definition 
following  the  definition  of  "covered 
employee"  is  added  as  follows: 

§653.7    [Definitions] 

***** 

Disabling  damage  means  damage 
which  precludes  departure  of  a  motor 
vehicle  from  the  scene  of  the  accident 
in  its  usual  manner  in  daylight  after 
simple  repairs. 

(1)  Inclusion.  Damage  to  motor 
vehicles  that  could  have  been  driven. 


9.  Section  653.13(a)  is  amended  by 
adding  the  word  "primarily"  after  the 
word  "operating"  and  before  the  word 
"in"  and  by  adding  the  word 
"urbanized"  after  the  word  "an"  and 
before  the  word  "area". 

10.  Section  653.13(b)  is  amended  by 
removing  the  words  "operating  in  an 
area"  and  adding  in  their  place  the 
words  "operating  primarily  in  a 
nonurbanized  area  or  in  an  urbanized 
area" 

§653.37    [Ammded] 

11.  Section  653.37(a)  is  amended  by 
adding  the  word  "or"  after  the  word 
"result"  and  before  the  word  "refuses". 

§653.43    [Amended] 

12.  Section  653.43(c)  is  redesignated 
as  §  653.65,  Supervisor  acting  as 
collection  site  person,  in  subpart  D. 

§653.45    [Amended] 

13.  Section  653.45(a)(1)  is  amended 
by  removing  the  phrase  "on  duty  in" 
and  adding  in  its  place  the  word 
"operating". 

14.  Section  653.45(a)(2)(i)  is  amended 
by  removing  the  phrase  "on  duty  in" 
and  adding  the  word  "operating"  in  its 
place. 

15.  Section  653.45(a)(2)(ii)  is 
amended  by  removing  the  phrase  "on 
duty  in"  and  adding  the  word 
"operating"  in  its  place. 

Appendix  A  to  Part  653  [Removed  and 
Reserved] 

16.  Appendix  A  to  Part  653,  Sample 
Certification  of  Compliance,  is  removed 
and  reserved. 

Date  Issued:  February  27, 1995. 
Gordon  |.  Linton, 
Administrator. 

[FR  Doc.  95-5177  Filed  3-3-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  654 
[Docket  No.  92-4] 
RIN  2132-AA38 

Prevention  of  Alcohol  Misuse  In 
Transit  Operations 

AGENCY:  Federal  Transit  Administration. 

DOT 

ACTION:  Final  rule;  technical 

amendments. 

summary:  The  Federal  Transit 
^dminist^ation  (FTA)  is  making  some 
minor  and  technical  amendments  to  its 
alcohol  rule  to  correct  a  citation,  add 
words  that  inadvertently  had  been 
omitted,  and  clarify  portions  of  the 
preamble  discussion  of  the  rule.  This 
rule  is  intended  to  clarify  the  existing 
rule. 

DATES:  This  rule  is  effective  March  B. 
199.5 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Zaczek.  Attorney  for 
Legisiation/Rulemakings.  Office  of  the 
Chief  Coun.sel,  Federal  Transit 
Administration.  400  7th  Street  SW., 
Washington.  DC  20590;  202-365-4011 
Information  may  also  be  obtained  from 
Iiidy  Meade  or  Rhonda  Crawley  of  the 
Oltice  of  Safety  and  Security,  Federal 
Transit  Administration,  same  address; 
202-366-2896. 

SUPPLEMENTARY  INFORMATION:  FTA 
recipients  and  other  interested  parties 
may  access  this  rule  through  the  FTA's 
Transit  Safety  and  Security  Bulletin 
Board  using  a  microcomputer  and  a 
modem.  The  telephone  number  for  the 
Bulletin  Board  is  1-800-231-2061.  The 
Bulletin  Board  is  a  user-friendly,  menu- 
driven  system  with  information 
accessible  seven  days  a  week,  twenty- 
four  hours  a  day  Once  registration  is 
completed,  interested  parties  may 
access  this  and  other  regulations. 

To  obtain  additional  information 
regarding  access  to  the  Bulletin  Board, 
plea-ie  contact  the  Operator,  at  (617) 
494-2108.  or  leave  a  message  on  the 
Message  Board  of  the  Bulletin  Board. 

The  FTA  is  making  the  following 
technical  amendments  to  its  alcohol 
rule. 

Applicability — Commuter  Railroads 
and  CDL  Holders 

The  applicability  provision,  section 
654.3.  clarifies  which  Department  of 
Transportation  (DOT)  drug  and  alcohol 
testing  program  covers  Commercial 
Drivers  License  (CDL)  holders  who  work 
for  commuter  railroads.  Three  DOT 


agencies  are  involved  in  this  issue:  FTA. 
which  funds  commuter  railroads;  the 
Federal  Railroad  Administration  (FRA). 
which  regulates  railroads,  including 
commuter  railroads;  and  the  Federal 
Highway  Administration  (FHWA). 
which  requires  CDL  holders  to  be  tested 
for  prohibited  driigs  and  the  misuse  of 
alcohol.  Under  the  FTA's  final  rule,  to 
avoid  jurisdictional  problems, 
commuter  railroads  that  receive  FTA 
funds  are  to  comply  with  FRA's  drug 
and  alcohol  regulation.  Because  the  FRA 
regulation  only  covers  hours-of-service 
employees,  however,  there  remains  a 
question  as  to  which  agency's  drug  and 
alcohol  program  covers  CDL  holders 
who  work  for  a  commuter  railroad.  This 
rule  clarifies  that  FHWA's  regulation 
covers  such  CDL  holders. 

We  also  note  that  the  FRA  hours-of- 
service  cla.ssification  system  does  not 
include  the  same  kinds  of  workers 
covered  under  FTA's  rules;  for  example, 
armed  security  personnel  are  covered  by 
FTA's  rules  but  not  FRA's.  Because  FTA 
in  its  existing  rule  has  delegated  its 
authority  to  require  commuter  railroads 
to  implement  a  drug  and  alcohol  testing 
program  to  FRA,  commuter  railroad 
workers  who  are  not  safety-sensitive 
under  FRA's  rule  are  not  subject  to 
testing,  even  though  they  would  be  if 
they  were  subject  to  FTA's  rules. 

Also,  section  654.3  is  changed  to 
correct  a  citation  error  in  a  reference  to 
the  regulations  of  the  United  States 
Coast  Guard.  The  citation  should  read 
33  CFR  part  95  and  46  CFR  parts  4,  5. 
and  16. 

Dcfmitions 

The  definition  of  the  term  "disabling 
damage"  is  changed  to  be  consistent 
with  the  definition  used  by  the  Federal 
Highway  Administration,  and  is  now 
defined  independently  of  the  term 
"accident." 

The  definition  of  "large  operator"  is 
changed  to  add  the  word  "urbanized," 
which  inadvertently  was  omitted.  Thus, 
a  large  operator  operates  primarily  in  an 
urbanized  area  of  200.000  or  more  in 
population. 

A  parallel  change  is  made  to  the 
definition  of  "small  operator,"  which 
operates  primarily  in  a  nonurbanized 
area  or  in  an  urbanized  area  of  less  than 
200,000  in  population.  These  changes 
are  consistent  with  the  way  the  Federal 
Transit  Administration  administers  its 
grant  programs. 

The  definition  of  "safety-sensitive 
function"  is  changed,  at  subsection  (4). 
to  clarify  that  the  rule  excludes  from 
coverage  maintenance  contractors 
working  for  recipients  or  small 
operators  primarily  serving  an  area  of 
less  than  50,000  in  population. 


regardless  of  whether  they  receive 
section  18  or  section  3  funding. 

The  definition  of  "vehicle"  is  changed 
to  add.  in  the  category  of  'mass  transit 
vehicle,"  certain  vehicles  used  not  only 
for  mass  transportation,  but  also  for 
services  ancillary  to  mass 
transportation.  The  definition  of  a  mass 
tran.iit  vehicle  thus  now  includes  not 
only  buses  and  vans,  but  also  non- 
revenue  service  commercial  motor 
vehicles  and  vehicles  used  by  armed 
security  personnel. 

Starting  Date  for  Alcohol  Testing 
Programs 

Section  654.15  makes  a  conforming 
change  in  the  implementation  section  of 
the  rule  to  reflect  the  addition  of  the 
word  "urbanized"  to  the  definition  of 
large  operator. 

Post-Accident  Testing 

Sections  654.33(a)(1),  (a)(2)(i),  and 
(a)(2](ii)  are  amended  to  change  the 
phra.se  "on  duty  in,"  to  "operating." 
The  provision,  as  drafted,  required  the 
testing  of  any  safety-sensitive  employee 
on  duty  in  a  revenue  vehicle  when  an 
accident  occurred.  The  rule,  however, 
.^was  not  meant  to  u.se  the  same  standard 
for  both  vehicle  operators  and  other 
covered  employees  who  happen  to  be  in 
the  vehicle  at  the  time  of  the  accident. 
Thus,  the  mass  transit  vehicle  operator 
must  be  tested  if  an  accident  has 
occurred  and  he  or  she  has  received  a 
citation  from  a  State  or  local  law 
enforcement  official.  (In  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  February  6,  1995.  at 
60  FR  7169.  the  FTA  seeks  comment  on 
whether  this  citation  requirement 
should  be  deleted.)  We  note  that  to  test 
other  covered  employees  the  eT^np.'cyer 
must  determine  whether  that  eiujiioyee 
contributed  to  the  accident,  using  the 
best  information  available  at  the  time  of 
the  decision. 

Supervisor  Acting  as  a  Breath  Alcohol 
Technician 

Section  654.45  is  added  to  include  a 
prohibition  against  the  supervisor  acting 
as  the  Breath  Alcohol  Technician  for 
covered  employees  under  his  or  her 
direct  supervision.  In  the  final  drug 
rule,  published  on  the  same  day  as  the 
final  alcohol  rule,  we  prohibited  a 
supervisor  from  acting  as  the  collection 
site  person.  It  was  always  our  intent  for 
the  two  rules,  which  cover  the  same 
employers  and  employees,  to  be  as 
similar  as  possible,  and  this  omission 
was  unintentional.  We  now  correct  that 
omission. 


Random  Testing 

The  preamble  discussion  of  random 
testing  at  59  FR  7546  contained  an  error; 
we  stated  that  "an  employer  must 
include  a  refusal  to  submit  to  a  test  as 
a  result  of  0.02  or  greater."  The  phrase 
"0.02  or  greater,"  however,  should  read 
"0.04  or  greater."  The  regulatory'  text, 
however,  is  accurate,  and  is  not  changed 
by  this  technical  amendment. 

Random  Testing  Rate 

Section  654.35(c)(1)  is  changed  to 
conform  the  alcohol  rule  to  the 
amendment  to  the  drug  rule  published 
in  the  Federal  Register  on  December  2. 
1994,  at  59  FR  62218.  62231. 
Specifically,  the  Administrator  may 
decrease  the  random  testing  rate  from  25 
percent  to  10  percent  if  the  two  initial 
years  of  data  indicate  that  the  violation 
rate  for  the  entire  transit  industry  is  less 
than  0.5  percent.  This  means  that  the 
Administrator  will  use  two  years  of  data 
from  large  operators,  which  start  testing 
a  year  before  small  operators,  and  one 
year  of  data  for  small  operators  to 
determine  the  initial  violation  rate  for 
the  entire  tranflit  industry.  This  change 
affects  only  the  initial  two  years  of  the 
alcohol  testing  program. 

Also,  FTA  is  adding  three  new 
paragraphs  inadvertently  omitted  from 
its  rule,  but  included  in  the  rules 
published  by  the  Federal  Aviation 
Administration,  the  Federal  Railroad 
Administration,  and  the  Federal 
Highway  Administration  on  February' 
15, 1994,  at  59  FR  7391-92, 7464,  and 
7509.  (To  be  codified  at  Appendix  J  to 
part  121  (III)(C)(10).  (III)(C)(ll)(a). 
(III)(C)(ll)(b);  49  CFR  219.608  (e),  (f)(1), 
and  (0(2);  and  49  CFR  382.305  (j),  (k)(l). 
and  (k)(2).)  Moreover,  FTA  made  the 
same  change  to  its  drug  rule  on 
December  2, 1994,  in  a  rule  published 
in  the  Federal  Register  at  59  FR  62217, 
R2231. 

These  new  paragraphs,  (j),  (k)(l),  and 
(k)(2)  address  situations  in  which  a 
covered  employee  is  subject  to  the 
alcohol  testing  regulations  of  more  than 
one  Department  of  Transportation 
(DOT)  agency.  Paragraph  (j)  directs  the 
employer  to  apply  the  random  testing 
rate  of  the  DOT  agency  that  regulates 
more  than  50  percent  of  a  covered 
employee's  function. 

When  an  employer  has  employees 
regulated  by  different  DOT  agencies, 
paragraphs  (k)(l)  and  (k)(2)  allow  an 
employer  to  establish  separate  pools  for 
employees  based  on  the  rate  set  by  the 
DOT  agency  regulating  them,  or  to 
establish  one  pool  for  all  its  employees, 
but  randomly  test  them  at  the  highest 
minimum  rate  set  by  another  DOT 
agency. 


Certification  of  Compliance 

On  October  12. 1994,  the  FTA 
published  a  Federal  Register  Notice,  at 
59  FR  51793,  entitled  "Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 
and  Cooperative  Agreements."  In  the 
Notice,  FTA  compiled  a  complete  listing 
and  the  full  text  of  the  certifications  and 
assurances  necessary  to  receive 
financial  assistance  from  the  Federal 
Transit  Administration.  Instead  of 
submitting  a  variety  of  certifications  and 
assurances  with  each  grant  application, 
the  grant  applicant  and  its  attorney 
certify  compliance  with  all  of  the 
certifications  and  assurances  relevant  to 
any  and  all  grants  for  which  the  grant 
applicant  wishes  to  apply  in  fiscal  year 
1995  by  signing  the  single  Signature 
Page,  attached  to  the  Notice,  at  59  FR 
51813.  The  Notice,  which  will  be 
updated  and  repubUshed  annually  for 
use  in  future  fiscal  years,  includes  a 
certification  of  compliance  with  the 
FTA  drug  and  alcohol  testing  program. 
Accordingly,  we  are  deleting  as 
unnecessary  the  sample  certifications  in 
the  rule. 

Retention  of  Records 

The  preamble  discussion  of  this  topic 
contained  an  error;  specifically,  it  stated 
in  the  Section-by-Section  Analysis. 
Subpart  D,  paragraph  A,  at  59  FR  7546 
that  "[t]he  rule  provides  three  separate 
record  retention  periods  for  different 
types  of  records — five  years,  three  years, 
and  one  year."  Actually,  records  must 
be  retained  for  either  five  years,  two 
years,  or  one  year.  The  regulatory  text, 
however,  is  accurate,  and  remains 
unchanged. 

List  of  Subjects  in  Part  654 

Alcohol  testing.  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Transit 
Administration  amends  Title  49,  Code 
of  Federal  Regulations,  part  654  as 
follows: 

PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERA'nONS 

1.  The  authority  for  part  654 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51. 

§654.3    [Amended] 

la.  Paragraph  (b)  of  §  654.3  is 
amended  by  removing  "part  219"  and 
adding  in  its  place  "parts  219  and  382. 
as  appropriate". 


2.  The  note  to  §  654.3  is  amended  by 
removing  the  phrase  "and  6"  and 
adding  in  its  place  the  phrase  "and  16". 

§654.7    [Amended] 

3.  In  §  654.7.  the  definition  of 
accident  is  amended  in  paragraph  (3)  by 
removing  the  period  at  the  end  of  the 
first  sentence  and  adding  a  semicolon; 
and  by  removing  the  remaining  text  in 
paragraph  (3). 

4.  The  definition  of  large  operator  is 
amended  by  adding  the  word 
"urbanized"  after  the  word  "an"  and 
before  the  word  "area". 

5.  The  definition  of  safety-sensitive 
function  is  amended  in  paragraph  (4)  by 
adding  the  words  "section  3  funding 
and  is  in  an  area  of  less  than  50,000  in 
population  or"  after  the  word  "receives" 
and  before  the  word  "section". 

6.  The  definition  of  small  operator  is 
amended  by  removing  the  \^ords  "in  an 
area"  and  adding  in  their  place  the 
words  "in  a  nonurbanized  area  or  in  an 
urbanized  area." 

7.  The  definition  of  vehicle  is 
amended  by  adding  the  words  "or  for 
ancillary  services"  after  the  word 
"transportation"  and  before  the  period. 

8.  in  §654.7  a  new  definition 
following  the  definition  of  "covered 
employee"  is  added  as  follows: 

§  654.7    Definitions. 

*        •        •        *        * 

Disabling  damage  means  damage 
which  precludes  departure  of  a  motor 
vehicle  from  the  scene  of  the  accident 
in  its  usual  manner  in  daylight  after 
simple  repairs. 

(1)  Inclusion.  Damage  to  motor 
vehicles  that  could  have  been  driven, 
but  would  have  been  further  damaged  if 
so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  special  tools  or  parts. 

(ii)  Tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available. 

(iii)  Headlamp  or  taillight  damage. 

(iv)  Damage  to  turn  signals,  horn,  or 
windshield  wipers  which  makes  them 
inoperative. 

§654.15    [Amended] 

9.  Section  654.15(a)  is  amended  by 
adding  the  word  "primarily"  after  the 
word  "operating"  and  before  the  word 
"in"  and  by  adding  the  word 
"urbanized"  after  the  word  "an"  and 
before  the  word  "area". 

10.  Section  654.15(b)  is  amended  by 
removing  the  words  "operating  in  an 
area"  and  adding  in  their  place  the 
words  "operating  primarily  in  a 
nonurbanized  area  or  in  an  urbanized 
area". 


12300         Federal  Register  /  Vol.  60.  No.  43  /  Monday,  March  6.  1995  /  Rules  and  Regulations 


§654.33    [Amended] 

11.  Section  654.33(a)(1)  is  amended 
by  removing  the  phrase  "on  duty  in" 
and  adding  the  word  "operating"  in  its 
place. 

12.  Section  654.33(a)(2)(i)  is  amended 
by  removing  the  phrase  "on  duty  in" 
and  adding  the  word  "operating"  in  its 
place. 

13.  Section  654.33(aM2)(ii)  is 
amended  by  removing  the  phrase  "on 
duty  in"  and  adding  the  word 
"operating"  in  its  place. 

14.  In  §  654.35,  paragraph  (c)(1)  is 
revised  and  paragraphs  (j)  and  (k)  are 
added  to  read  as  follows: 

§  654.35    Random  testing. 

•        •        »        •        * 

(c)(1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  more,  the 
Administratqi  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  654.53  for  two 
consecutive  calendar  years  indicate  that 


the  violation  rate  is  less  than  0.5 
percent.  However,  after  the  initial  two 
years  of  testing  by  large  transit  operators 
and  the  initial  first  year  of  testing  by 
small  transit  operators,  the 
Administrator  may  lower  the  rate  the 
following  calendar  year,  if  the  combined 
violation  rate  is  less  than  0.5  percent 
and  is  in  the  interests  of  safety. 
***** 

(j)  If  a  given  covered  employee  is 
suhject  to  random  alcohol  testing  under 
the  alcohol  testing  rules  of  more  than 
one  DOT  agency  for  the  same  employer, 
the  covered  employee  shall  be  subject  to 
random  alcohol  testing  at  the  minimum 
annual  percentage  rate  established  for 
the  calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
covered  employee's  function. 

(k)  If  an  employer  is  required  to 
conduct  random  alcohol  testing  under 
the  alcohol  testing  rules  of  more  than 
one  DOT  agency,  the  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  DOT-covered  employees 
who  are  subject  to  testing  at  the  same 


required  minimum  annual  percentage 
rate;  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  minimum 
annual  percentage  rate  established  for 
the  calendar  year  by  any  DOT  agency  to 
which  the  employer  is  subject. 

15.  Section  654.45  is  added  to  subpart 
C  to  read  as  follows: 

§  654.45    Supervisor  acting  as  Breatti 
Alcohol  Technician. 

An  employer  shall  not  permit  a  direct 
supervisor  of  an  employee  to  serve  as 
the  breath  alcohol  technician  for  an 
alcohol  test  of  the  employee. 

Appendix  A  to  Part  654— [Removed  and 
Reserved] 

16.  Appendix  A  to  Part  654— Sample 
Certifications  of  Compliance  is  removed 
and  reserved. 

Issued:  February  27, 1995. 
Gordon  J.  Linton, 

Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
[Program  Announcement  No.  OCS-95-07] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  FY  1995 
Family  Support  Center  and  Gateway 
Demonstration  Programs 

AGENCY:  Administration  for  Children 
and  Families  (ACF)  DHHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Office  of  Community 
Services'  FY  1995  Family  Support 
Center  and  Gateway  Demonstration 
Programs. 

summary:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  Family  Support  Center  and  Gateway 
Demonstration  projects  authorized  by 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  as  amended  (P.L.  103- 
382).  (See  42  U.S.C.  11481-11489.) 
CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  April  20, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  Shalit,  Program  Officer, 
Administration  for  Children  and 
Families,  Office  of  Community 
Services,  370  L'Enfanl  Promenade 
SVV..  Washington,  DC  20447,  (202) 
401-4807. 

This  Announcement  is  accessible  on 
the  OCS  Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  A  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Landry  at  (202)  401-5309. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Family  Support  Center  Program,  the 
Office  of  Community  Services  will  make 
grants  to  eligible.entities  to  pay  for  the 
cost  of  demonstration  programs 
design-^  to  prevent  family 
hornel'SMiKss  through  the  provision  of 
intensive  and  comprehensive 
supportive  services  to  previously 
homeless  individuals  and  families 
residing  in  subsidized  public  housing  or 
those  at  risk  of  homelessness.  Services 
to  infants,  children  and  youths  shall  be 
designed  to  enhance  their  physical, 
social  and  educational  development  and 
include  an  array  of  appropriate  services 
that  address  the  causes  and  del^ieiiuus 
effects  of  homelessness.  Sen.'ices  to 
parents  and  other  family  members  shall 
be  designed  to  contribute  to  their 
child(ren)'s  healthy  development  and  to 
the  acquisition  of  skills  and  resources 


that  can  prevent  homelessness  and 
move  the  family  toward  self-sufficiency. 
All  services  provided  shall  be 
coordinated  through  the  auspices  of  an 
organized  case  management  program 
and  include  necessary  and  appropriate 
services  that  address  the  economic  and 
housing  needs  of  the  "low-income  and 
very  low-income"  client  families. 

Under  the  Gateway  Demonstration 
Program,  grants  will  be  provided  to 
local  education  agencies  to  provide  on- 
site  education,  training  and  necessary 
support  services  to  economically 
disadvantaged  residents  of  public 
housing.  Applicants,  in  consultation 
with  the  local  public  housing 
authorities  and  private  industry 
councils,  will  design  such 
demonstration  programs  to  increase 
literacy  levels  and  basic  employment 
skills  among  residents  of  public  housing 
developments. 

Eligihle  applicant  entities  for  the 
Family  Support  Center  Demonstration 
Program  are  limited  to  State  and  local 
government  agencies.  Head  Start 
agencies  and  any  community-based 
organization  of  demonstrated 
effectiveness  such  as  a  Community 
Action  Agency  designated  under  section 
210  of  the  Economic  Opportunity  Act  of 
1984  (42  U.S.C.  2790),  pubUc  housing 
agencies  as  defined  in  section  3(b)(6)  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437a(6)),  State  Housing 
Finance  Agencies,  local  education 
agencies,  an  institution  of  higher 
education,  a  public  hospital,  a 
community  development  corporation,  a 
private  indu.stry  council  as  defined 
under  section  102fal  of  the  Job  Training 
Partnership  Act  (JTPA)(29  U.S.C. 
1512(a)),  a  community  health  center, 
and  any  other  public  or  private 
nonprofit  organizations  specializing  in 
the  provision  of  social  .services. 

Eligible  applicant  entities  for  the 
Gateway  Demonstration  Program  are 
limited  to  local  education  agencies  in 
consuhation  with  public  housing 
authorities  and  private  industry 
councils.  Such  programs  wili  provide 
required  services  as  outlined  in  Part  III, 
Section  B. 

Availability  of  Funds  and  Grant 
Amounts 

1.  OCS  is  statutorily  limited  to 
funding  no  more  than  25  Family 
Support  Center  Demonstration  grants  for 
a  period  not  to  exceed  three  years. 
Approximately  S7  million  is  available  to 
support  grant  awards  under  this 
program  announcement. 

Under  the  Family  Support  Center 
Demonstration  Program  legislation, 
grants  must  be  for  a  minimum  amount 
of  5200,000  per  year  for  a  total  of  at  least 


$600,000  for  the  maximum  project 
period  of  three  years,  and  the  maximum 
grant  support  allowable  for  a  three-year 
project  period  is  $2,000,000. 

Pursuant  to  this  Announcement,  OCS 
plans  to  make  up  to  approximately  $4.3 
available  to  fund  up  to  14  new  grants 
with  three  year  project  periods  and 
budget  periods  of  17-months  for  not  less 
than  $283,000  each  and  averaging 
approximately  5310,000  per  grantee. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
17-month  budget  period  but  within  the 
three  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee,  and 
determination  that  this  would  be  in  the 
best  interest  of  the  government. 

OCS  expects  to  make  52,000.000 
available  to  fund  10  competitive  12- 
month  renewal  grants.  Current  grantees 
completing  their  second  year  of  Family 
Support  Center  Demonstration  Programs 
are  eligible  to  compete  for  renewal 
grants  for  a  maximum  of  twelve 
additional  months  of  support.  This  will 
allow  these  projects  to  complete  a  full 
three  year  program  as  a  d^emonstration 
project. 

2.  OCS  plans  to  fund  5  three-year 
Gateway  Demonstration  projects  for  a 
first-year  budget  period  of  up  to 
5125,000  each. 

Fart  I:  General  Infomialion — Family 
Support  Center  Demonsiraiions 

A.  Program  Purpose 

The  Family  Support  Cnnter 
Demonstration  Program  is  an  integral 
part  of  an  HHS/HUT),  White  House  and 
Interagency  Council  for  the  Homeless 
initiative  to  encourage  and  test 
integrated  services  delivery  approaches 
to  reducing  homelessness  among 
families  with  children.  The  purpose  of 
this  demonstration  is  to  develop  and 
operate  Family  Support  Centers  which 
can  intervene  to  prevent  family 
homelessness.  The  program  supports 
the  Family  Support  Center's  efforts  to 
coordinate  and  integrate  its  activities 
with  State  and  local  public  and  private 
agencies  in  providing  improved 
assistance  to  this  at-risk  population. 
Using  a  coordinated  case  management 
approach,  Family  Support  Centers 
should  provide  a  comprehensive  array 
of  family  oriented  services  to  prevent 
initial  occurrences  of  homelessness  and 
to  combat  the  effrcts  of  previous 
homelessness  and  to  prevent  its 
recurrence. 

Family  Support  Centers,  through  the 
-provision  of  a  comprehensive  array  of 
supportive  social  ser\'ices  using 


coordinated  case  management,  should 
strive  to  enhance  the  physical,  social, 
and  educational  development  of  low- 
and  very  low-income  families,  thereby 
increasing  their  chances  of  becoming 
self-sufficient.  The  intended 
beneficiaries  of  these  services  are 
families  who  are  living  in  government- 
subsidized  housing  who  were  homeless 
or  who  are  at  risk  of  becoming 
homeless.  (Families  at  risk  of 
homelessness  include  those  living  in 
precarious  housing  situations,  e.g., 
doubled  up  with  another  family;  in 
un.stable  or  inadequate  housing;  or  those 
facing  eviction  or  loss  of  housing.) 

B.  Program  Senices 

The  project  awards  will  primarily 
allow  for  the  development  and 
establishment  of  a  family  support  center 
that  can  arrange  for  and/or  provide  an 
array  of  comprehensive  and  intensive 
case-managed  social  services  to  those 
individuals  and  families  who  are  living 
in  government  subsidized  housing  who 
were  previously  homeless  or  who  are  at 
risk  of  homelessness.  Services  to 
infants,  children  and  youths  shall  be 
designed  to  enhance  their  physical, 
social  and  educational  development  and 
include  an  array  of  appropriate  services 
that  address  the  causes  and  deleterious 
effects  of  homelessness.  Services  to 
parents  and  other  family  members  shall 
be  designed  to  contribute  to  their 
child(ren)'s  healthy  development  and  to 
the  achievement  of  skills  and  objectives 
that  move  the  family  toward  self- 
sufficiency.  All  services  provided  shall 
be  coordinated  through  the  auspices  of 
a  family  case  management  program  and 
include  necessary  and  appropriate 
services  that  address  the  economic  and 
housing  needs  of  the  "low-income  and 
very  low-income"  client  families. 

In  the  case  of  services  provided  to 
infants,  children  and  youth,  such 
ser\'ices  shall  include,  where 
appropriate,  the  following: 

—  Nutritional  services 

—  Screening  and  referral  services 

—  Child  care  ser\'ices 

—  Early  childhood  development 
programs 

—  Early  intervention  services  for 
children  with,  or  at  risk  of 
developmental  delays 

—  Dropout  prevention  services 

—  After  school  activities 

—  Job  readiness  and  job  training 
services 

—  Education  (including  basic  skills  and 
literacy  ser\ices) 

—  Emergency  services  including  special 
outreach  ser\'ices  targeted  to  homeless 
and  runaway  youth 

—  Crisis  intervention  and  counseling 
services 


—  Other  services  as  necessary  and 

appropriate 

In  the  case  of  services  provided  to 
parents  and  other  family  members, 
services  shall  be  designed  to  better 
enable  parents  and  other  family 
members  to  contribute  to  their  child's 
healthy  development  and  to  the 
acquisition  of  skills  and  resources  that 
can  prevent  homelessness  and  move  the 
family  toward  self-sufficiency  and  shall 
include,  where  appropriate,  the 
following: 

— Substance  abuse  education 
— Counseling 
— Referral  for  treatment 
— Crisis  intervention 
— Employment  counseling  and  training 
— Life-skills  training,  including  personal 

financial  counseling 
—Education,  including  basic  skills  and 

literacy  services 
— Parenting  classes 
— Consumer  homemaking  - 
— Other  services  as  necessary  and 

appropriate 

Family  case  management  shall 
include  the  following: 
— Needs  assessment 
— Support  in  accessing  and  maintaining 

appropriate  public  assistance  and 

social  ser\'ices 
— Referral  and  followup  for  substance 

abuse  counseling  and  treatment 
— Counseling  and  crisis  intervention 
— Family  advocacy  services 
— Housing  assistance  activities 
— Housing  counseling 
— Eviction  or  foreclosure  prevention 

assistance 
— Referral  to  sources  of  emergency 

rental  or  mortgage  assistance  payment 
— Support  in  accessing  home  energy 

assistance 
— Other  services  as  appropriate 

Centers  may  be  part  of  an  existing 
family  oriented  program  for  low  and 
very  low  income,  at  risk  families  or  a 
center  organized  specifically  to  provide 
services  targeted  at  serving  the 
previously  homeless  and/or  at  risk 
families  in  an  identified  community. 
Approaches  are  sought  that  emphasize  a 
coordinated  effort  by  a  range  of 
community-oriented  entities  that 
con.solidate  resources  to  the  targeted 
population  and  which  seek  to  replace  a 
goal  of  maintenance  with  a  goal  of 
progression  and  transformation. 

C.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  directly  benefit 
low-income  and  very  low-income 
families  with  children  residing  in 
governmentally  subsidized  housing  who 
were  previously  homeless  or  who  are  at- 
risk  of  becoming  homeless.  The  term 


"low-income"  when  applied  to  families 
means  one  whose  income  does  not 
exceed  80%  of  the  median  income  for 
a  family  in  the  area,  as  determined  by 
the  Secretary  of  Housing  and  Urban 
Development,  subject  to  his  discretion 
to  establish  different  ceilings  based  on 
area  variations.  The  term  "very  low- 
income"  when  applied  to  families 
means  one  whose  income  does  not 
exceed  50%  of  the  median  income  for 
a  family  in  the  area,  as  determined  by 
the  Secretar)'  of  Housing  and  Urban 
Development,  subject  to  his  discretion 
to  establish  different  ceilings  based  on 
area  variations.  (See  Attachment  A.) 

D.  Eligible  Applicants 

Eligible  entities  are  State  and  local 
government  agencies.  Head  Start 
agencies  and  any  community-based 
organization  of  demonstrated 
effectiveness  such  as  a  Community 
Action  Agency  designated  under  section 
210  of  the  Economic  Opportunity  Act  of 
1984  (42  U.S.C.  2790),  public  housing 
agencies  as  defined  in  section  3(b)(6)  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437a(6)),  State  Housing 
Finance  Agencies,  local  education 
agencies,  an  institution  of  higher 
education,  a  public  hospital,  a 
community  development  corporation,  a 
private  industry-  council  as  defined 
under  section  102(a)  of  the  Job  Training 
Partnership  Act  (JTPA)(29  U.S.C. 
1512(a)),  a  community  health  center, 
and  any  other  public  or  private 
nonprofit  organizations  specializing  in 
the  provision  of  social  services. 

More  than  one  eligible  entity  in  a 
State  may  apply,  but  separate 
applications  must  be  submitted. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate  or  by 
providing  a  copy  of  the  applicant's 
Articles  of  Incorporation  bearing  the 
seal  of  the  State  in  which  the 
corporation  or  association  is  domiciled. 

E.  Project  Period 

This  announcement  is  soliciting 
applications  for  project  periods  of  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  an  initial  seventeen 
(17)  month  budget  period,  although 
project  periods  may  be  for  three  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
initial  17-month  budget  period,  hut 
within  the  three-year  project  period, 
will  be  entertained  in  subsequent  years 
on  a  non-competitive  basis,  subject  to 
the  availabiiitv  of  funds,  .satisfactory 
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progress  of  the  j^raiitee  and 
tRterminatioii  ihai  continued  funding 
vould  be  in  the  best  interest  of  the 

-.nvernment. 

>'<irt  II:  Guidelines  for  Family  Support 
Center  Demonstration  Project  Plans  and 
Applications 

A.  Grant  Objectives 

The  objectives  of  the  grants  funded 
under  the  Family  Support  Center 
Demonstration  Program  are:  the 
enhancement  of  the  Hving  conditions  of 
low  and  very  low  income  families;  tlie 
improvement  of  the  physical,  social  and 
educational  development  of  low  and 
very  low  income  children  and  families 
served  by  the  program;  the  achievement 
of  progress  towards  increased  potential 
for  independence  and  self-sufficiency 
among  families  served;  the  reduction  in 
the  rate  of  repeated  incidences  of 
homelessness  among  center  clientele; 
and  a  decrease  in  the  incidence  of  first 
time  homelessness  among  community 
participants. 

B.  Project  Design 

The  Family  Support  Center 
Demonstration  Program  is  intended  to 
prevent  the  occurrence  or  recurrence  of 
family  homelessness  by  providing  an 
intensive  and  comprehensive  array  of 
supportive  and  other  services.  This 
announcement  prescribes  no  single 
model,  however,  for  designing,  staffing, 
or  delivering  the  services  of  such  a 
program.  Its  purpose  is  to  stimulate 
eligible  entities  to  demonstrate  the 
effectiveness  of  innovative  models  or 
approaches  which  will  offer  value  to 
both  the  client  population  selected  and 
the  social  services  providers  in  the 
community.  It  invites  applicants  to 
propose  structures  and  mechanisms  for 
delivering  services  that  are  unique  to 
the  community  and  the  clientele  that 
they  serve,  and  to  propose  a  program 
and  an  approach  that  replace  the  goal  of 
client  maintenance  with  one  of 
transformation  of  families  to  a  position 
of  self-sufficiency. 

The  center  should  create  a  centralized 
point  for  the  provision  of  these  services 
and  facilitate  access  to  various  service 
providers  in  the  community.  The  center 
should  provide  active  family  case 
management  and  assist  clients  in 
maintaining  a  stable  household  and 
aijsist  them  in  achieving  self-sufficiency. 
Further,  the  center  should  assist  in 
joining  the  case  management  functions 
offered  by  other  service  providers  to 
render  coordinated  family  case 
management.  The  center  should  tie 
together  service  providers  in  the 
community  and  organize  a  means  to 
reduce  duplication  of  effort  in  response 


to  their  potentially  or  previously 
homeless  clientele;  and,  to  reduce  the 
administrative  and  programmatic 
burdens  that  often  are  placed  upon  the 
client  population. 

To  accomplish  these  goals,  applicants 
are  expected  to  have,  in  addition  to  the 
ability  to  provide  a  core  of  essential 
services,  the  capacity  to  coordinate,  link 
and  otherwise  organize  a  cadre  of 
existing  providers  and  to  propose  a 
program  and  an  approach  that  replace 
the  goal  of  client  maintenance  with  one 
of  transformation  to  self-sufficiency.  A 
Family  Support  Center  Demonstration 
program  should  also  include 
coordination  and  linkage  with  existing 
Federal,  State  and  locally  sponsored 
social  services  and  housing  programs 
such  as  the  Community  Services  Block 
Grant  (CSBG),  AFDC/JOBS  program  and 
the  varied  programs  of  the  Departments 
of  Housing  and  Urban  Development, 
Labor,  and  Education. 

Each  Family  Support  Center 
Demonstration  Program  applicant  is 
required  to  exhibit  the  following: 
— the  capacity  to  administer  a 
comprehensive  support  services 
prograrn  directed  toward  an  identified 
target  population; 
— the  geographic  proximity  of  the 
facility  to  the  families  to  be  served  or 
the  ability  to  provide  mobile  or  offsite 
services; 
— the  ability  to  coordinate  and  integrate 
its  activities  with  State  and  local 
public  agencies  (such  as  agencies 
responsible  for  education, 
employment  and  training,  health  and 
mental  health  services,  substance 
abuse  services,  social  services,  child 
care,  nutrition,  income  assistance, 
housing  and  energy  assistance,  and 
other  relevant  services),  with  public 
or  private  non-profit  agencies  and 
organizations  that  have  a 
demonstrated  record  of  effectiveness 
in  providing  assistance  to  homeless 
and  at  risk  families,  and  with 
appropriate  non-profit  private 
organizations  involved  in  the  delivery 
of  eligible  support  services; 
^he  fiscal  and  administrative 
capacities  to  conduct  a  complex, 
comprehensive  and  intensive  service 
delivery  program; 
— the  involvement  of  project 
participants  and  community 
representatives  in  the  planning  and 
operation  of  the  program; 
— the  utilization  and  proximity  of 
available  comparable  Community 
Action  Agency  services,  unless  the 
applicant  is  the  CAA  and  intends  to 
expand  its  existing  services; 
— the  provision  of  coordinated  family 
case  management  services  which 


direct  all  respective  case  management 
activities  through  a  team  approach; 
— use  of  not  more  than  7  percent  of  their 
grant  award  to  improve  the  retention 
.  and  effectiveness  of  staff  and 
volunteers; 
— the  participation  in  an  ongoing 
evaluation  mechanism  to  address 
process  and  outcome  issues  as  they 
relate  to  the  efficacy  and  efficiency  of 
the  demonstration  program;  and 
— the  establishment  and  provision  of 
necessary  staff  to  support  an  advisory 
body  representing  the  community, 
providers  and  target  population.  The 
advisory  council  must  include  a 
participant  of  the  program  as  an  active 
member. 

The  operating  and  organizational 
structure  of  the  program  should  include 
a  range  of  agreements  with  community 
services  providers  that  responds  to  the 
assessed  needs  of  the  client  populations. 
These  agreements  are  essential  to  the 
success  of  the  project.  The  program 
seeks  to  attract  prospective  grantees 
with  written  agreements  either  in  place 
at  the  time  of  application  or  able  to  be 
in  place  within  60  days  of  the  grant 
award.  This  is  to  assure  an  accelerated 
provision  of  services  to  the  clients.  In 
those  cases  where  additional  services 
are  to  be  added  to  existing  service 
patterns,  the  grantee  will  provide 
timetables  for  the  inclusion  of  these 
added  services.  Prospective  grantees 
will  have  a  combination  of  existing  and 
potential  agreements  and  affiliations  for 
services.  It  is  recommended  that  the 
program  include  affiliations  with 
entities  that  support  and  enlarge  its 
service  providing  role.  This  may  include 
affiliations  with  the  academic 
community,  such  as  schools  of  .social 
work,  that  may  provide  a  source  of  staff 
resources,  student/intern  placements 
and  a  site  for  scholastic  investigation, 
evaluation  and  research. 

Most  importantly,  applicants  must  be 
closely  identified  with  and  located 
within  circumscribed  geographical 
boundaries  that  coincide  with  the 
location  and  residences  of  the  target 
population.  This  catchment  area 
concept  should  be  reflected  in  the 
physical  location  of  the  project  which 
should  be  readily  accessible  to  the  target 
population.  This  in  no  way  limits  the 
possible  configurations  for  project  locus. 
Instead,  it  permits  a  range  of 
possibilities  that  is  consistent  with  the 
residential  pattern  of  the  target 
population.  While  the  project  is  most 
likely  to  be  physically  located  in  or  near 
the  place(s)  where  its  target  population 
lives,  it  is  conceivable  that  its 
administrative  functions  may  be  off-site 
or  co-located  with  parent  agencies. 


Federal  Register  f  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Notices 


12305 


The  activities  funded  under  this  • 
program  announcement  must  be  in 
addition  to,  and  not  in  substitution  for. 
activities  previously  carried  on  without 
Federal  assistance.  Also,  funds  or  other 
resources  currently  devoted  to  activities 
designed  to  meet  the  needs  of  the  poor 
within  a  community,  area,  or  State  must 
not  be  reduced. 

A  percentage  of  non-Federal  share, 
either  in  ca.sh  and/or  in-kind 
contributions,  secured  from  non-Federal 
sources  is  not  required.  The  lack  of  a 
requirement  is  not  intended  in  any  way 
to  discourage  the  use  of  applicant  or 
third  party  financial  and  resource 
support.  Although  there  is  not  a  specific 
non-Federal  percentage  requirement  for 
grants  awarded  under  this 
announcement,  the  amount  pledged  will 
be  given  additional  weight  during  the 
evaluation  process.  Therefore,  the 
applicant  should  ensure  any  amount 
proposed  as  match  prior  to  inclusion  in 
its  budget.  If  approved  for  funding, 
grantees  will  be  held  accountable  for 
commitments  of  non-Federal  resources 
and  failure  to  provide  the  required 
amount  will  result  in  a  disallowance  of 
unmatched  Federal  Funds.  Further,  it 
should  be  noted  that  as  the  project 
matures  over  the  project  life,  there  is  an 
implicit  encouragement  of  the 
assumption  of  costs  of  the  projed  by  the 
applicant  and  the  constituent 
community  participants. 

C.  Grantee  Assurances 

The  applicr.nt  is  required  by  statute  to 
provide  within  its  application  the 
following: 

1.  Assurances  that  grant  funds  will  be 
used  to  create  new  ser\-ices  only  to  the 
extent  that  no  other  funds  can  be 
obtained  to  fulfill  the  purpose,  as 
required  by  42  U.S.C.  11482(e)(2)(F); 

2.  A  description  of  the  program's 
relationship  to  various  State  and  local 
agencies,  as  required  bv  42  U.S.C. 
n482(e)(2)(G); 

3.  An  explanation  of  the  methods 
which  the  grantee  will  employ  to  ensure 
that  no  more  than  7%  of  the  grant  funds 
awarded  will  be  used  to  improve  the 
retention  and  effectiveness  of  staff  and 
volunteers,  a.s  required  bv  42  U.S.C. 
11482(e)(2){I); 

4.  Assurances  that  the  grantee  will 
establish  an  advisory  council  group  of 
not  more  than  15  members  to  provide 
policy  and  programming  guidance 
which  will  meet  the  representational 
requirements  of  42  U.S.C.  11482{e)(2)(J). 
Representation  includes  the  following: 

— participants  in  the  programs, 

including  parents; 
— representatives  of  local  private 

industry; 


— individuals  with  expertise  in  the 

services  the  program  intends  to  offer; 
— representatives  of  the  community  in 

which  the  program  will  be  located; 
— representatives  of  local  government 

social  ser%'ice  providers; 
— representatives  of  local  law 

enforcement  agencies; 
— representatives  of  the  local  public 

housing  agency,  where  appropriate; 

and 
— representatives  of  local  education 

providers. 

5.  Assurances  that  any  fees  assessed 
by  the  grantee  for  program  services  will 
be  nominal  in  relation  to  the  financial 
situation  of  the  recipient  of  such 
services,  as  required  by  42  U.S.C. 
11482(e)(2)(M);and 

6.  Assurance  that  grant  funds  will  not 
be  used  to  supplant  Federal,  State  and 
local  funds  currently  expended  to 
provide  program  services,  as  required  by 
42  U.S.C  11482(e)(2)(N). 

D.  Project  Evaluation    - 

The  Department  expects  to  contract  . 
for  an  independent  evaluation  of  the 
programs  and  entities  that  receive 
assistance  under  this  announcement. 
The  anticipated  evaluation  shall 
examine,  at  a  minimum,  the  fulfillment 
of  program  objectives.  Additionally,  for 
children  and  families  served,  the  project 
evaluation  will  also  include  the 
following: 

1.  The  enhancement  of  the  living 
conditions^f  low  and  very  low  income 
families  in  housing  aiid  in 
neighborhoods; 

2.  The  improvement  of  physical, 
social  and  educational  development:. 

3.  The  achievement  of  progress 
towards  increased  potential  for 
independence  and  self-sufficiency;  and, 

4.  The  dr/ree  to  which  the  provision 
of  .service.',  i^  n-Tected  by  caseload  size. 

Grantees  are  expected  to  cooperate 
with  Federal  evaluation  contractor(s) 
that  will  be  funded  by  the  Department. 
Evaluation  contractors  will  conduct 
assessments  of  program  and  service 
delivery  models.  Such  cooperation  will 
involve  initially,  reaching  agreement 
with  the  contractors  on  the  collection 
and  retention  of  dala  which  will  be 
needed  for  tiie  evaluation,  and  thereafter 
periodically  furnishing  needed  process 
and  outcome  oriented  data  as  required 
and  allowing  them  access  to  information 
that  has  not  othenvise  been  provided  by 
the  grantee. 

Grantees  are  expected  to  maintain 
sufficient  resources  to  fulfill  required 
data  obligations  and  to  respond  to 
demands  for  information  that  is  to  be 
compiled  for  national  evaluation  and 
reporting  purposes. 


E  Grant  Applications 

Applicants  should  develop  their 
applications  so  as  to  address  the 
following  factors  and  elements: 

Responsiveness  to  Community  Need 

Applicants  should  identify  the 
population  to  be  .served  by  the  project 
and  should  describe  how  previously 
homeless  and  at-risk  families  within 
this  community  will  bejchosen  for 
enrollment.  They  should  provide 
demographic  data  to  show  that  there  are 
sufficient  numbers  of  eligible  low-  and 
very  low-income  families  residing  in  the 
designated  area.  The  application  should 
include  a  credible  plan  for  enrolling  a 
sufficient  number  of  these  families  in 
the  project  to  warrant  project 
investment.  Applicants  should  also 
demonstrate  that  the  services  they 
intend  to  provide  are  re.sponsive  both  to 
the  assessed  needs  of  the  population  to 
be  ser%'ed  and  the  purposes  of  this 
announcement. 

Project  Strategy 

Applicants  should  persuasis'ely 
explain  their  project  strategy — how  it 
will  achieve  the  homelessness 
prevention  goals  of  this  program  with 
the  community  to  be  served.  The 
distinctive  features  of  the  service 
approach  to  be  demonstrated  should  be 
emphasized,  rather  than  an  exhaustive 
description  of  all  the  individual  service 
ac:tivities  to  be  undertaken.  As  an 
integral  part  of  this  discussion,  they 
should  define  the  meaning  of  success 
for  their  project  and  describe  the 
conditions  that  they  expect  to  see  exist 
at  the  conclusion  of  the  project  p*'riod. 
Applicants  should  also  identify  and 
briefly  describe  the  kinds  of  results  they 
will  be  seeking  and  the  key  measures  of 
perfo.Tnance  and  accomplishm*  nt  that 
management  will  be  using  to  mnr.itor 
and  manage  the  initiative  to  a  s.:,  --fssful 
conclusion,  using  time-based  ;;:  iphics  if 
appropriate. 

Projet:t  Services  and  Delive'ry 
.Arrangements 

Applicants  should  identify  the 
different  serv  ices  they  will  offer  to 
achieve  project  goals  and  should 
describe  where  and  how  they  will  be 
provided.  They  should  also  describe  the 
role  and  contribution  of  project 
partners,  such  as  referral  sources  and 
agencies  with  which  sen  ices  will  be 
coordinated.  Both  on-budpel  and  no- 
cost  partners  should  be  identified  and 
explained;  the  applicant  should 
differentiate  between  tho,se  ser\ices  to 
be  provided  with  Federal  funds  and 
those  |to  be)  committed  to  the  projed 
from  other  funding  sources.  Partnering 
applicants  should  furnish  relevant 
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agreements,  letters  of  commitment,  and 
information  about  prior  experience  with 
these  partners  wilh  their  applications, 
indicating  which  services  will  be 
affected  and  the  levels  of  service 
(availability  and  cost)  that  will  be 
provided  to  project  participants  from 
these  provider  organizations. 

Applicant  Capabilities  and  Management 
Qualifications 

Applicants  should  present,  through 
relevant  information  about  their 
personnel  and  their  experience,  their 
qualiHcations  for  undertaking  a 
demonstration  program  of  the  type 
proposed.  They  should  identify 
proposed  project  leadership,  submit  the 
resumes  of  relevant  education  and 
experience,  and  describe  the  previous 
success  of  the  team  or  of  its  key 
members  with  strengthening  families 
and  their  housing  arrangements  through 
the  delivery  and  coordination  of  quality 
family  support  services.  They  should 
also  address  the  experience  of  project 
leadership — especially  the  individual 
accountable  for  effective  service 
delivery  to  the  selected  clientele — in 
coordinating  other  agencies  and  project 
participants  over  whom  he/she  has 
influence  but  not  control.  The  roles  and 
commitments  of  the  key  people  in  the 
project  should  be  deHned. 

Project  Plans  (Budgets)  and  Schedules 

Applicants  should  detail  the 
implementation  plan  and  schedule  for 
the  project,  using  time-based  displays  as 
appropriate.  The  early  months  of  the 
schedule  should  detail  service-building 
and/or  service  redirecting  activities, 
with  major  project  milestones  such  as 
training  capacities  established, 
cooperative  services  open  for  use.  and 
apprenticeship  relationships  created. 
Later  entries  should  indicate  when 
various  kinds  of  project  outcomes  will 
begin  to  be  realized  in  the  lives  of  the 
community  being  served.  The  budget  for 
the  project  should  be  correlated  with 
this  timeline,  showing  approximately 
when  budget  resources  (including  non- 
Federal)  will  be  available  and  how  they 
will  be  used  to  conduct  project  activity. 

Project  Reporting 

Provide  in  descriptive  terms,  the 
manner  in  which  required  reports  are  to 
be  assembled  along  with  the 
identification  of  data  sources.  The 
application  should  identify  and  describe 
the  mechanisms  that  will  be  instituted 
and  the  commitment  of  specific 
resources  that  will  address  the  requisite 
evaluation  activities,  including 
commitment  to  meet  information 
requirements.  This  would  necessarily 
include  the  reliance  on  a  useful 


informatii      management  system  that  is 
capable  oi   -uducing  program  outcome 
data  and  ;>  jonding  to  needs  of  a 
national  e\  a. nation  study. 

Renewa  applications  should,  with 
regard  to  Kii  ire  program  operations, 
include  th-  hasic  information  required 
above.  In  ^ifuiition.  renewal  applications 
should  ai>'  :  nclude  a  description  of  the 
program's  j  it^vious  12  months  of 
operatio!  i.;  sufficient  detail  that  it  can 
be  revie\A ►  li  dgainst  the  project 
evaluatioi  rnteria  found  in  Part  IV  of 
this  docuiiifnt. 

Part  III:  Description  of  the  Gateway 
Demonstration  Program 

A.  Progro'n  i  urpose 

This  de  ,  instration  program  will 
provide  gr-cit  funds  to  local  education 
agencies,  in  consultation  with  the  local 
public  housing  authority  and  private 
industry  council,  to  provide  on-site 
education,  training  and  necessary 
support  services  to  economically 
disadvantaged  residents  of  public 
housing  who  have  encountered  barriers 
to  employment  because  of  basic  skills 
deficiencies. 

B.  Program  Services  and  Requirements 

The  project  awards  will  primarily 
allow  for  the  development, 
establishment  and  operation  of  an 
education,  training  and  support  services 
program,  at  a  minimum,  consisting  of 
the  following  mandatory  services: 
— Outreach  and  information  services 
designed  to  make  eligible  individuals 
aware  of  available  services; 
— Literacy  and  bilingual  education 
services,  where  appropriate  and 
necessary; 
— Remedial  education  and  basic  skills 

training; 
— Employment  training  and  personal 
management  skill  development  or 
referrals  for  such  services;  and 
— Child  care  or  dependent  care  for 
dependents  of  eligible  individuals 
during  those  times,  including 
afternoons  and  evenings,  when 
training  services  are  being  provided. 
(To  the  extent  practicable,  child  care 
services  shall  be  designed  to  employ 
public  housing  residents  after 
appropriate  training.) 
Program  may  provide  the  following 
optional  services: 

— Pre-employment  skills  training; 
— Employment  counseling  and 

application  assistance; 
— Job  development  services; 
— Federal  employment-related  activity 

services; 
— Completion  of  high  school  or  GED 

program  services; 
— Transitional  assistance,  including 

child  care  for  up  to  6  months  to 


enable  such  individual  to  successfully 
secure  unsubsidized  employrhent; 

— Substance  abuse  prevention  and 
education;  and. 

— Other  appropriate  support  services. 

C.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  portion  of  the  announcement  must 
directly  target  training  and  services  to 
individuals  who  reside  in  public 
housing;  are  economically 
disadvantaged;  and  have  encountered 
barriers  to  employment  because  of  basic 
skills  deficiency  including  not  having  a 
high  school  diploma.  GED.  or  the 
equivalent.  The  grantee  shall  give 
priority  to  single  heads  of  households 
with  young  dependent  children. 

D.  Evaluation 

The  Department  expects  to  contract 
for  an  independent  evaluation  of  the 
programs  and  entities  that  receive 
assistance  under  this  program.  The 
anticipated  evaluation  shall  examine,  at 
a  minimum,  with  respect  to  the 
fulfillment  of  program  objectives  for 
families  with  children  residing  in  public 
housing,  the  ability  of  the  Gateway 
Program  to  promote  increases  in  literacy 
levels  and  basic  employment  skills  and 
the  securing  of  jobs. 

Grantees  are  expected  to  cooperate 
with  Federal  evaluation  contractor(s) 
that  will  be  funded  by  the  Department. 
Evaluation  contractors  will  conduct 
assessments  of  program  and  servict; 
delivery  models.  Such  cooperation  will 
involve  periodically  furnishing  needed 
process  and  outcome  oriented  data  as 
required  by  the  contractors  and  allowing 
them  access  to  information  that  has  not 
otherwise  been  provided  by  the  grantee. 

Grantees  are  expected  to  maintain 
sufficient  resources  to  fulfill  required 
data  obligations  and  to  respond  to 
requests  for  information  that  is  to  be 
compiled  for  national  evaluation  and 
reporting. 

E.  Eligible  Applicants 

Eligible  entities  are  local  education 
agencies. 

F.  Project  Period 

This  announcement  is  soliciting 
applications  for  project  periods  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  seventeen  (17)  month 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  17-month  budget 
period,  but  within  the  three  year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 


grantee  and  determination  that  this 
would  be  in  the  best  interest  of  the 
government. 

G.  Requirements 

The  applicant  shall  demonstrate  that 
training  and  ancillary  support  services 
will  be  accessed  through  existing 
program  providers  to  the  extent  that 
they  are  located  in  the  immediate 
vicinity  of  the  public  housing 
development,  or  they  will  contract  with 
such  providers  for  on-site  service 
delivery.  The  applicant  shall  warrant 
that  funds  provided  under  this  program 
will  be  utilized  to  purchase  such 
services  only  to  the  extent  that  no  other 
funds  can  be  obtained  to  fulfill  the 
purpose  of  this  demonstration. 

The  local  public  housing  agency  shall 
agree  to  make  available  suitable 
facilities  in  the  public  housing 
development  for  the  provision  of 
education,  training  and  support 
services. 

The  applicant  shall  detail  the  process 
by  which  the  recipients  of  services  will 
be  recruited  with  the  assistance  of  the 
public  housing  authority  and  how  they 
will  be  determined  to  be  eligible 
individuals. 

The  applicant  shall  demonstrate  the 
ability  to  coordinate  the  services 
provided  with  other  services  provided, 
with  the  public  housing  development 
and  private  industry  council  as  well  as 
with  other  public  and  private  agencies 
and  organizations  of  demonstrated 
effectiveness  providing  similar  and 
ancillary  services  to  the  target 
population. 

The  applicant,  to  the  fullest  extent 
practicable,  shall  set  forth  the  manner  in 
which  it  «irill  attempt  to  employ 
residents  of  the  public  housing 
development  whenever  qualified 
residents  are  available. 

Part  IV:  Criteria  for  Review  and 
Evaluation  of  Applications  for  New 
Family  Support  Center  and  Gateway 
Demonstration  Programs 

Applications  for  both  programs  will 
be  reviewed  and  evaluated  to  assess  the 
applicant's  ability  to  carry  out  the 
projects  described  under  Part  II  and  III 
of  this  announcement,  using  the 
following  criteria  and  weights: 

A.  Understanding  of  Program  Purposes 
and  Community  Needs  (W  points) 

1.  Understanding  of  Program  Purposes 
(0-5  points) 

The  extent  to  which  the  applioition 
reflects  a  good  understanding  of  the 
purpose{s)  of  the  program,  including  the 
problems,  barriers  and  impediments 
that  prevent  the  efficient  and  effective 


delivery  of  an  array  of  intensive  and 
comprehensive  services.  For  the  Family 
Support  Center  Program,  the  purpose  is 
to  stabilize  previously  homeless  and  at- 
risk  families  and  prevent  them 
experiencing  initial  or  recurring 
episodes  of  homelessness.  For  the 
Gateway  Program,  the  purpose  is  to 
provide  education,  training  and 
necessary  support  services  to 
economically  disadvantaged  residents  of 
public  housing  who  have  encountered 
barriers  to  employment  because  of  basic 
skills  deficiencies. 

2.  Understanding  of  Client.  Community, 
and  Service  System  Needs  (0-5  points) 

The  degree  to  which  the  application 
presents  the  appropriate  and  pertinent 
demographic,  social  and  personal  data 
describing  the  needs  of  the  client 
populations  to  be  served.  Specifically, 
the  Family  Support  Center  application 
should  identify  the  extent  of  family 
homelessness  and  the  numbers  of 
families  in  the  project's  community  who 
are  at  risk  of  becoming  homeless.  For 
both  programs,  community  data  should 
reflect  the  resources  and  the  lack  of 
services  or  programs  to  address  the 
target  population  needs.  Service  system 
needs  should  reveal  the  extent  to  which 
there  is  potential  for  short  to 
intermediate  range  solutions  to 
organizational  and  systemic  problems 
that  affect  the  target  populations. 

B.  Quality  of  Project  Plan  (40  points! 

1.  Degree  of  Innovativeness  (0-10 
points) 

Application  should  artiailate  creative 
and  otherwise  original  approaches  and 
ways  to  achieve  project  objectives; 
application  describes  unique  features  of 
the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  client  and 
community  involvements.  The 
application  uses  original  and 
enterprising  means  to  identify,  target, 
reach  and  serve  children  and  families 
using  creative  and  innovative 
configurations  of  mainstream  and  other 
programs  in  the  community. 

2.  Soundness  and  Clarity  of  Project 
Approach/Strategy  (0-15  points) 

The  soundness  and  fieasibility  of  the 
project  approach  to  achieve  specified 
goals  and  objectives  and  response  to 
client,  community  and  system  needs. 
The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  and  details  how  the  proposed 
work  htU  be  accomplished  and  gives 
acceptable  reasons  for  taking  one 
approad)  as  opposed  to  others.  The 
inclusion  of  plans  and  actions  to 


accomplish  service  coordination  and 
delivery. 

3.  Appropriateness  and  Specificity  of 
Project  Goals  (0-5  points) 

The  enumeration  of  clearly  articulated 
goals  and  corresponding  objectives 
addressing  the  problems.  These  should 
be  listed  in  a  sequential  and  integrated 
fashion  tied  to  program  purposes  and 
client  needs.  For  the  Family  Support 
Center,  this  must  include  the  reduction 
of  family  homelessness  through 
prevention  measures.  For  Gateway,  this 
must  include  education  and  training  to 
prepare  participants  for  employment. 

4.  Appropriateness  of  Performance  and 
Impact  Measures  Selected  (0-5  points) 

Application  lists  the  activities  along 
with  anticipated  steps  to  be  carried  out 
in  a  programmatic  and  chronological 
order.  Application  includes  a  feasible 
schedule  of  target  dates  and 
accomplishments,  in  sufficient  detail, 
for  the  first  seventeen  months  and  more 
generally  for  the  remaining  project 
period  up  to  36  months. 

Application  identifies  measurable 
expected  results  for  participating 
children  and  families. 

5.  Cost  Effectiveness  (0-5  points) 

The  extent  to  which  the  project's 
financial  costs  are  reasonable  in  view  of 
the  activities  to  be  carried  out  and  their 
forecasted  outcomes.  Applications 
should  address  cost  expenditures  vis  a 
vis  anticipated  project  related  benefits. 

C.  Capacity  (20  points) 

1.  Staff  Background  and  Experience  (0- 
10  points) 

The  extent  to  which  the  resumes  of 
the  program  director  and  key  project 
staff  (including  names,  addresses, 
training,  background  and  other 
qualifying  experience)  demonstrate  the 
ability  to  effiectively  and  efficiently 
administer  and/or  operate  within  a 
project  of  this  size,  complexity  and 
scope.  Staff  background  and  experience 
should  also  exhibit  clearly  the  ability  of 
proposed  staff  to  use  and  coordinate 
activities  with  other  agencies  for  the 
delivery  of  intensive  and 
comprehensive  support  ser\'ices.  In  the 
event  that  new  hires  or  positions  are 
involved,  application  should  include 
position  descriptions  and  demonstrate 
the  ability  to  bring  available  human 
resources  quickly  on  line  with  the 
project. 

2.  Organization  (0-10  points) 

Organizational  resources  that  can  t>e 
utilized  within  this  project,  including 
applicant  facilities  and  physical 
resources  such  as  existing  office  and 
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client  services  space.  The  resources 
capacity  of  the  organization  may  also 
include  the  attributes  of  the  applicant 
entity  to  attract  cooperating  community 
and  other  agency  resources  such  as 
outside  means,  properties  and  assets  to 
participate  in  the  program.  Application 
also  includes  information  confirming 
the  organization's  administrative  and 
management  capabilities  and  its 
appropriate  location  within  the 
organizational  structure  to  support  the 
successful  operation  of  this  project. 

D.  Coordination  (15  points) 

1.  Consortia  or  Project  Partnerships  (0- 
5  points) 

Application  demonstrates  breadth  and 
depth  in  the  strength  of  the  consortia 
involved  in  the  project.  Application 
describes  project  coordination  and 
linkages  with  organizations,  agencies, 
and  key  groups  as  well  as  the  activities 
and  nature  of  their  effort  or 
contribution.  Partnerships  established 
with  various  private  (e.g.  foundations, 
volunteer  efforts)  and  key  public 
programs  are  included. 

2.  Committed  Resources  (0-5  points) 

Application  identifies  current  and/or 
anticipated  commitments  indicating 
kinds  of  service  along  with  specific 
level  of  efforts  from  cooperating  service- 
providing  organizations  or  agencies. 

3.  Linkages  (0-5  points) 

Confirmation  of  linkages  established 
with  other  local  systems-oriented  or 
integration  initiatives. 

E.  Monitoring  and  Evaluation  [15 
points) 

1.  Reports  and  Monitoring  (0-5  points) 

Application  should  include 
information  reflecting  the  entity's  ability 
to  conforn)  to  required  schedule  of 
program  and  administrative  reports  anH 
to  maintain  controls  through  an 
c^ganized  monitoring  effort. 

2.  Evalisation  Activities  (0-10  points) 

App;  •  ri'ion  should  contain 
information  outlining  the  entity's  ability 
and  willingness  to  participate  in 
ongoing  evaluation  mechanisms  and  the 
capacity  to  provide  required  process 
and  outcome  oriented  data.  For  the 
Family  Support  Center  program,  these 
data  requirements  will  support 
identification  and  evaluation  of  grantee 
objectives,  namely,  the  enhancement  of 
the  living  conditions  of  low  and  very 
low  income  families;  the  improvement 
of  the  physical,  social  and  educational 
development  of  low  and  very  low 
income  children  and  families  served  by 
the  program;  the  achievement  of 


progress  towards  increased  potential  for 
independence  and  self-sufficiency 
among  families  served;  the  reduction  in 
the  rate  of  repeated  incidences  of 
homelessness  among  center  clientele 
and  a  decrease  in  the  incidence  of  first 
time  homelessness  among  community 
participants. 

For  Gateway  programs,  these  data 
requirements  will  support  identification 
and  evaluation  of  grantee  objectives, 
namely,  the  removal  of  barriers  to 
employment  because  of  basic  skills 
deficiencies  and  the  preparation  for 
employment  and  securing  of  jobs. 

Part  V:  Criteria  for  Review  and 
Evaluation  of  Applications  for  Family 
Support  Center  Demnnftration  Renewal 
Projects — Only 

Applications  for  renewals  will  be 
reviewed  and  evaluated  to  assess  the 
applicant's  ability  to  carry  out  the 
projects  described  under  Part  II  of  this 
announcement,  using  the  following 
criteria  and  weights: 

A.  Understanding  of  Program  Purposes 
and  Community  Needs  (0-25  points) 

The  application  has  briefly  restated 
the  key  elements  of  the  initial  grant's 
approved  work  plan,  including  the 
problems,  barriers  and  impediments 
that  have  prevented  the  effective 
delivery  of  intensive  and 
comprehensive  services  to  homeless  and 
at  risk  families.  In  describing  the  initial 
plan  the  applicant  has  included 
pertinent  demographic,  social  and 
personal  data  describing  the  needs  of 
the  client  population  to  be  served,  and 
the  ability  of  the  community  to  respond 
to  such  needs. 

B.  Quality  of  Project  Plan  (0-40  points) 

The  application  provides  sufficient 
evidence  of  positive  outcomes 
demonstrating  that  initial  project 
design,  approach  and  implementation 
strategies  are  effective  in  responding  to 
client  and  community  homeless 
prevention  needs.  The  information  is 
sufficient  to  identify  and  e\  liuate 
grantee  accomplishments,  namely,  the 
enhancement  of  the  living  conditions  of 
low  and  very  low  income  families;  the 
improvement  of  the  physical,  social  and 
educational  development  of  low  and 
very  low  income  children  and  families 
served  by  the  program;  the  achievement 
of  progress  towards  increased  potential 
for  independence  and  self-sufficiency 
among  families  served;  the  degree  to 
which  the  provision  of  services  is 
affected  by  caseload  size;  the  reduction 
in  the  rate  of  repeated  incidences  of 
homelessness  among  center  clientele; 
and  a  decrease  in  the  incidences  of  first 


time  homelessness  among  community 
participants. 

C.  Institutional  and  Community 
Coordination  (0-15  points) 

The  applicant  shows  that  there  has 
been  a  continuing  involvement  among 
the  community  service  partners  and  an 
increased  coordination  in  service 
delivery  programs  as  a  result  of  its 
initial  grant.  Partnerships  established 
with  various  private  (e.g.  foundations, 
volunteer  efforts)  and  key  public 
programs  are  included. 

The  application  reflects  how  the 
initia>  period  of  the  grant  has  had  a 
positive  impact  toward  strengthening 
the  community  socio-economic 
infrastructure,  and  toward  achieving 
greater  access  to  community  resources 
and/or  greater  integration  of  available 
social  service  delivery  systems  while 
preventing  family  homelessness. 

D.  Cost  Effectiveness  (0-10  points) 

The  extent  to  which  the  project's 
financial  costs  are  reasonable  in  view  of 
accomplishments  and  forecasted 
outcomes.  Application  should  address 
cost  expenditures  vis  a  vis  project 
benefits  to  date  and  anticipate  project 
related  benefits. 

E.  Evaluation  Significance  (0-10  points) 

— The  applicant  has  demonstrated  that 
a  longer  project  operational  period  is 
needed  to  assure  program  results  that 
will  have  greater  significance. 

— The  applicant  has  documented  that 
the  renewal  of  its  project  will  result 
in  more  substantial  progress  toward 
self-sufficiency  of  the  targeted  client 
population. 

— The  applicant  has  demonstrated  that 
a  renewal  of  the  grant  will  result  in  a 
more  valid  and  useful  project 
including  what  the  anticipated 
contributions  to  policy,  practice,  and 
program  evaluation  will  be. 

Part  VI:  Application  Procedures 

A.  Availability  of  Forms 

This  announcement  with  attachments 
contains  standard  forms  necessary  to     - 
apply  for  awards  under  this  program. 
The  forms  may  be  reproduced  for  use  in 
submitting  applications.  Copies  of  the 
Federal  Register  containing  this 
Announcement  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources,  they  may 
be  obtained  by  writing  or  telephoning 
the  office  listed  in  the  section  entitled 
"For  Further  Information"  at  the 
beginning  of  this  Announcement  or 
through  the  OCS  Electronic  Bulletin 
Board. 


Agencies  and  organizations  interested 
in  applying  for  demonstration  grant 
funds  should  submit  an  application  on 
the  Standard  Form  424,  424A  and  424B 
inchnJed  in  this  announcement. 

Epch  Form  424  must  be  signed  by  an 
individual  authorized  to  act  on  behalf  of 
the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this 
announcement  and  the  instructions  in 
the  attached  applications  package. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E  and  F. 

B.  Application  Submission 

1.  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  6th  Floor, 
Washington,  D.C.  20447,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  for  the 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  accepted  as 
proof  of  timely  mailing.) 

2.  Applications  submitted  by  other 
means.  Applications  which  are 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand 
delivered  applications  are  accepted 
during  the  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  The  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  ACF 
Guard  Station,  901  D  Street,  S.VV.,     - 
Washington,  D.C.  20447. 

3.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

4.  Extension  of  Deadline.  The  ACF 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
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as  floods,  hurricanes,  etc.  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant.  Applications  once  .submitted 
are  considered  final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
two  copies  are  required. 

Note:  Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly  provide  a 
dated  post  mark.  Before  relying  on  this 
method,  applicants  should  check  with  their 
local  post  office.  In  some  instances  packages 
presented  for  mailing,  after  a  pre-determined 
time  are  postmarked  with  the  next  day's  date. 
In  other  cases,  postmarks  are  not  routinely 
placed  on  packages.  Applicants  are  cautioned 
to  verify  that  there  is  a  date  on  the  package, 
and  that  it  is  the  correct  date  of  mailing, 
before  accepting  a  receipt.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  which  have  a  postmark  later 
than  the  closing  date,  or  which  are  hand- 
delivered  after  the  closing  date,  will  be 
returned  to  the  sender  without  consideration 
in  the  competition. 

C.  Application  Consideration 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Applications 
meeting  the  above  screening 
requirements  will  be  reviewed 
competitively  and  scored  against  the 
criteria  outlined  in  Part  IV  or  Part  V  of 
this  announcement.  The  review  will  be 
conducted  in  Washington,  D.C.  Such 
applications  will  be  referred  to 
reviewers  knowledgeable  about 
programs  dealing  with  housing, 
homelessness,  education,  community 
action  and  supportive  services. 
Reviewers  will  provide  a  numerical 
score  and  explanatory  comments  based 
solely  on  responsiveness  to  the  specific 
criteria  published  in  this 
announcement.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions  but 
may  not  be  the  only  factor  considered. 
Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  as  oliier  factors  are 
considered,  including:  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  geographic 
distribution;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  investigative 
reports;  and  applicant's  progress  in 
resolving  any  final  audit  disallowances 
on  previous  OCS  or  other  Federal 
agency  grants. 


OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

The  results  of  the  competitive  review 
will  assist  the  Director  of  the  Office  of 
Community  Services,  in  considering 
competing  applications.  Consideration 
will  be  given  to  ensuring  that  a  variety 
of  geographic  areas  are  served,  that 
projects  with  different  auspices  are 
selected  and  that  various  project  designs 
and  models  are  represented. 

D.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania.  South  Dakota,  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Applicants  must  submit  any 
required  material  to  the  SPOCs  as  soon' 
as  possible  so  that  the  program  office 
can  obtain  and  review  SPOC  comments 
as  part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any.  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424. 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
6D  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explaiji"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
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Human  Services,  Administration  for 
Giildren  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  6th  Floor, 
Washington,  D.C.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  this  announcement. 

Fart  VII:  Instructions  for  Completing 
Applications 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0970-0062) 

The  standard  forms  attached  to  this 
announcement  shall  be  used  when 
submitting  applications  for  all  funds 
under  this  announcement.  It  is 
suggested  that  you  reproduce  single- 
sided  copies  of  the  SF-424  and  SF- 
424A,  and  type  your  apphcation  on  the 
copies.  If  an  item  on  the  SF-424  cannot 
be  answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested,  write  "NA"  for  "Not 
Applicable".  If  your  submission  on  an 
item  needs  further  explanation  or  is  not 
directly  responsive  to  the  item 
requested,  please  explain  or  provide 
commentary  in  Item  Number  23.  This 
item  may  be  extended  by  use  of  an 
additional  sheet  of  paper,  appropriately 
identified. 

Prepare  your  application  in 
accordance  with  instructions  provided 
on  the  forms  as  well  as  with  the  OCS 
specific  instructions  set  forth  below: 

A.  Sf-424 — "Application  for  Federal 
Assistance"  (see  Attachment  B) 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  "Applications";  there  are  no 
"Pre-Applications"  and  no  Construction 
projects.  Accordingly,  check  the  "Non- 
Construction"  box. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  appJicable. 

Item  3.  "Date  received  by  State" — N/ 
A. 

Item  4.  "Date  received  by  Federal 
Agency" — Leave  blank. 

Item  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  VVhere  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  corner  of 
the  form. 


Item  7.  Mark  the  appropriate  box.  If 
the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "other".  Proof  of  non- 
profit status,  such  as  IRS  determination 
or  Articles  of  Incorporation,  must  be 
included  as  an  appendix  to  the  project 
narrative. 

hem  8.  "Type  of  Application" — 
Please  indicate  the  type  of  application 
(New  or  New-Renewal). 

Item  9.  "Name  of  Federal  Agency" — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  OCS 
programs  covered  under  this 
announcement  is  93.578.  The  title  is 
"Family  Support  Center  and  Gateway 
Demonstration  Program". 

Item  11.  "Descriptive  Title  of 
Applicant's  Project" — Enter  the  project 
title  (a  brief  descriptive  title)  and  the 
following  letter  designations  must  be 
used: 

ZC — Family  Support  Center 
ZR — Family  Support  Center  Renewals 
ZG — Gateway  Demonstration 

Item  12.  "Areas  Affected  by 
Project" — List  only  the  largest  unit  or 
units  affected,  such  as  State,  county  or 
city. 

Item  13.  "Proposed  Project" — Enter 
the  desirable  starting  date  for  the  project 
and  the  proposed  completion  date. 
Projects  may  not  exceed  the  maximum 
duration  specified. 

Item  14.  "Congressional  District  of 
Applicant/Project"  — Enter  the  number 
of  the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number(s)  of  the  Congressional 
district(s)  where  the  project  will  be 
located. 

Item  15a.  This  amount  should  be  no 
greater  than  the  amount  specified  under 
the  Section  on  Availability  of  Funds  and 
Grant  Amounts. 

B.  SF-424A — "Budget  Information-Non- 
Construction  Programs" 

(See  Attachment  C) 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

Sections  A,  B.  C,  and  D  should  reflect 
budget  estimat*  for  the  first  year  of  the 
project.  Section  E  should  present  the 
estimates  for  Federal  assistance  for  the 
second  year  of  the  project.  Grant 
awardees  will  be  required  to  submit  a 
"continuation  application"  for  the 
second  year  of  the  project. 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  should 
separately  identify  all  Federal  funds 
involved  in  the  project,  "Non-Federal" 
will  include  mobilized  funds  from  all 


other  sources — applicant,  State,  and 
other. 

Section  A — Budget  Summary 

Line  1:  Column  (a):  Enter  "Family 
Support  Center/Gateway  Demonstration 
Program";  Column  (b):  Enter  93.578 
Columns  (c)  and  (d):  Not  Applicable  for 
new  applications.  Columns  (e),  (f)  and 
(g):  enter  the  appropriate  amounts 
needed  to  support  the  project  for  the 
first  budget  period. 

Lines  2-4:  Enter  same  information  as 
above  for  any  other  Federal  funds 
proposed  to  be  used  in  the  project. 
(Please  explain  status  of  funds;  e  g.. 
approved  or  requested,  etc.) 

Section  B — Budget  Categories 

Allocability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
0MB  Circular  A-122  and  45  CFR  Part 
74  (non-governmental)  and  0MB 
Circular  A-7  and  45  CFR  Part  92 
(governmental).  Budget  estimates  for  all 
costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  unit 
costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculations  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  "other" 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amounts;  local,  regional,  or  other 
travels;  new  positions;  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included,  as 
indicated  below. 

Personnel-Line  6a.  Enter  the 
estimated  total  costs  of  salaries  and 
wages. 

/usf;//cofjon:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  the  project, 
the  individual  annual  salaries,  and  the 
cost  to  the  project  of  the  organization's 
staff  who  will  be  working  on  the  project. 
Do  not  include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  Benefits-Line  6b:  Enter  the 
estimated  total  costs  of  fringe  benefits 
unless  treated  as  part  of  an  approved 
indirect  cost  rate  which  is  entered  on 
line  6j. 


Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  PICA,  retirement  insurance, 
taxes,  etc. 

Travel-Line  6c:  Enter  total  costs  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification:  Include  the  total  number 
of  traveler{s),  total  number  of  trips, 
destinations,  number  of  days, 
transportation  costs  and  subsistence 
allowances.  Except  for  Family  Support 
Center  renewal  applications,  travel  costs 
to  attend  one  national  workshop  in 
Washington.  D.C.  by  the  project  director 
should  he  included. 

Equipment-Line  6d:  Enter  the 
estimated  total  costs  of  all  tangible,  non- 
expendable personal  property  to  be 
acquired  by  the  project.  Tangible,  non- 
expendable personal  property  is  that 
which  has  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 

Justification:  Only  equipment 
required  to  conduct  the  projeci  may  be 
purchased  with  Federal  funds.  The 
applicant  organization  or  its  subgrantees 
must  not  have  such  equipment,  or  a 
reasonable  facsimile,  available  for  use  in 
the  project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 
An  applicant  may  use  its  own  definition 
of  non-expendable  personal  property, 
provided  that  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  above.  (See  Line  21 
for  additional  requirements). 

Supplies-Line  6e:  Enter  the  total  costs 
of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual-Line  6f:  Enter  the  total 
costs  of  all  contracts:  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lemires  such  as  equipment, 
.iupplies,  etc.)  and  (2)  contracts  with 
secondary  recipient  organizations 
including  delegate  agencies  and  specific 
projei-.t(s)  or  businesses  to  be  financed 
by  the  applicant. 

Justification:  If  available  at  the  time  of 
application,  attach  a  list  of  contrac;tors. 
indicating  the  names  of  the 
organizations,  the  purpcses  of  the 
contracts,  the  e.stimated  dollar  amounts. 
iind  .selection  process  of  the  awards  as 
piiit  of  the  budget  ju.stification.  Also 
pre.  icie  back-up  documentation 
ider.'.itying  the  name  of  contractor, 
p'^rjiose  of  contract,  and  major  cost 
e'u  inents. 

Note:  Whenever  the  applicanf/graiitee 
jiitcnds  to  delegate  part  of  the  program  to 


another  agency,  thus  entering  into  an 
interagency  agreement,  the  applicant/grantee 
must  submit  Sections  A  and  B  of  this  Fonn 
SF-24.^.  completed  for  each  delegate  agency 
by  agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Free  and  open  competition 
is  encouraged  for.any  procurement  activities 
planned  using  ACF  grant  funds.  Prior 
.ipproval  is  required  when  applicants 
anticipate  procurements  that  will  exceed 
525,000  are  requesting  an  award  without 
competition. 

The  applicants  procurement 
procedures  should  outline  the  type  of 
advertisement  appropriate  to  the  nature 
and  anticipated  value  of  the  contract  to 
be  awarded.  Advertisements  are 
typically  made  in  city,  regional  and 
local  newspapers;  trade  journals:  and/or 
through  announcements  by  professional 
associations. 

Construction-Line  Rg:  New 
construction  costs  are  not  permitted 
under  this  program.  This  line  may  be 
used  for  renovation  costs. 

Other-Line  6h:  Enter  the  e.stimated 
total  of  all  other  costs.  Such  costs, 
where  applicable,  may  include,  but  are 
not  limited  to,  insurance,  food,  medical 
and  dental  costs  (noncontractual),  space 
and  equipment  rentals,  printing  and 
publication,  computer  use.  training 
costs  including  tuition,  training  ser\ice 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

indirect  Charges-Line  6j:  Enter  the 
total  amount  of  indirect  costs.  This  line 
generally  should  be  used  only  when  the 
applicant  currently  has  an  indirect  cost 
rate  approved  by  the  Department  of 
Health  and  Human  Services  or  other 
Federal  agency.  With  the  e.xception  of 
local  governments,  applicants  should 
enclose  a  copy  of  a  current  rate 
agreement  negotiated  with  a  Federal 
agency  other  than  the  Department  of 
Health  and  Human  Services.  If  the 
applicant  organization  is  renegotiating  a 
rate,  it  should  immediately  upon 
notification  that  an  award  will  he  made, 
develop  a  tentative  indirect  cost  rate 
proposal  ba.sed  on  its  most  recently 
completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the 
pertinent  DHHS  Guide  for  Establishing 
Indirect  Cost  Rates,  and  submit  it  to  the 
appropriate  DHHS  Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  he  also  charged  as  din'ct 
costs  to  the  grant. 

Total-Line  6k:  Enter  total  amounts  of 
lines  6i  and  6j. 

Program  Income-Line  7:  Enter  the 
estimated  amount  of  inc.onuv  if  anv. 


expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  Provide  a 
brief  explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
and  whether  it  is  cash  or  third-party  in- 
kind.  The  firm  commitment  of  these 
funds  should  be  documented  and 
submitted  with  the  application  in  order 
to  be  given  full  credit  in  the  review 
criteria. 

/usti/i'cnf/o/].- Describe  all  non-Federal 
resources  including  third-party,  cash 
and/or  in-kind  contributions.  Except  in 
unusual  situations,  this  documentation 
should  be  in  the  form  of  letters  of 
commitment  from  the  organization(s)/ 
individuals  from  which  funds  will  be 
received. 

Grant  Program-Line  8.  Grant  Program. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of  cash 
or  donations  to  be  made  by  the 
applicant. 

Column  (c):  Enter  the  other 
contribution. 

Column  (d):  Enter  the  amount  of  cash 
and  third-party,  in  kind  contributions  to 
be  ma'de  from  all  other  sources. 

Column  (e);  Enter  the  total  of  columns 
(b).  (c).  and  (d). 

Grant  Program-Lines  9.  10.  and  11 
.should  be  left  blank. 

Grant  Program-Line  12.  Carry  the  total 
of  each  column  of  Line  8.  (b)  through 
(e).  The  amount  in  Column  (e)  should  be 
equal  to  the  amsunt  on  Section  A.  Line 
5.  column  (f). 

Section  D — Forecasted  Cash  Needs 

Federal-Line  13.  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  17- 
month  budget  period  for  Family 
Support  Center  Demonstration 
applications.  For  Gateway 
Demonstration  grants,  enter  the  amount 
of  Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  12- 
month  budget  period. 

Non-Federal-Line  14.  Enter  the 
amount  of  cash  from  all  other  sources 
needed  bv  quarter  during  the  first  year 
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Total-Line  15.  Enter  the  total  of  Lines 
13  and  14. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project 

Applicants  for  two  year  projeqts  will 
complete  line  16.  (a),  (b)  and  (c). 

Column  (a)  refers  respectively  to  the 
second  year  of  the  project. 

Section  F — Other  Budget  Information 

Direct  Charges-Line  21.  Use  this  space 
and  continuation  sheets  as  necessary  to 
fully  explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to.  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Indirect  Charges-Line  22.  Enter  the 
type  of  HHS  or  other  Federal  agency 
approved  indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved  and  attach  a  copy 
of  the  rate  agreement. 

Remarks-Line  23.  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

C.  SF-24B — "Assurances-Non- 
Construction" 

All  applicants  must  fill  out.  sign,  date 
and  return  the  "Assurances"  (see 
Attachment  D)  with  the  application. 


Part  VIII:  Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  application  submission  should 
include  a  signed  original  and  two 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents; 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally. 

INote:  The  original  SF-24  must  bear  the 
original  signature  of  the  authorizing 
representative  of  the  applicant  organization] 

3.  "Budget  Information-Non- 
Construction  Programs"  (SF-424A); 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B.  SF-424A; 

5.  Filled  out,  signed,  and  dated 
"Assurances-Non-Construction 
Programs"  (SF^24B); 

6.  The  applicant  should  sign 
Attachment  E.  In  so  doing,  the  applicant 
is  certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  E 
and  F. 

7.  Restrictions  on  Lobbying. 
Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements:  fill 
out.  sign  and  date  form  found  at 
Attachment  H. 

8.  A  project  abstract  (a  paragraph 
which  succinctly  describes  the  project 
in  200  characters  or  less). 

9.  An  Executive  Summary — not  to 
exceed  one  page; 

10.  Appendices,  including  (where 
applicable)  proof  of  non-profit  status; 
proof  that  the  organization  is  a 
community  development  corporation, 
commitments  from  service  providing 
organizations,  where  applicable;  Single 
Point  of  Contact  comments,  if 
applicable;  Maintenance  of  Effort 
Certification  and  resumes. 

11.  A  self-addressed  mailing  label 
which  can  be  affixed  to  a  notice  to 
acknowledge  receipt  of  application. 

The  total  number  of  pages  for  the 
entire  application  package,  excluding 
Appendices,  should  not  exceed  50 
pages.  Pages  should  be  numbered 
sequentially  throughout,  excluding 
Appendices,  beginning  with  the  bF-424 
as  Page#l. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  BVaxll  inch 
paper  only.  They  must  not  include 


colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  application.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  such  as  an  ACCO  clip,  or 
a  binder  clip.  The  submission  of  bound 
applications,  or  applications  enclosed  in 
binders,  is  specifically  discouraged. 

B.  Acknowledgement  of  Receipt 

All  applicants  who  meet  the  initial 
screening  criteria  outlines  in  Part  V, 
Section  C  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  postcard.  This 
number  and  the  program  priority  area 
letter  code  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 
acknowledgement  is  not  received  within 
three  weeks  after  the  deadline  date, 
please  notifv  ACF  by  telephone  (202) 
401-9365. 

Part  IX:  Post-Award  Information  anil 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notic* 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  project  period  for  which  support  is 
contemplated. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (governmental). 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF  269)  throughout  the  project  period, 
as  well  as  a  final  progress  and  financial 
report  within  90  days  of  the  termination 
of  the  project.  These  reports  will  be 
submitted  in  accordance  with 
instructions  to  be  provided  by  OCS.  and 
will  be  the  basis  for  any  dissemination 
effort  conducted  by  the  Office  of 
Community  Services. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  and  92 
and  OMB  Circular  A-133  and  0MB 
Circular  A-128,  Audits  of  States  and 
Local  Governments. 


Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Family  Support  Center  and 
Gateway  Demonstration  Programs. 

Dated:  February  23. 199S. 
Donald  Sykes, 
Director.  Office  of  Community  Senices. 

Attachment  A 

FY  1995  Median  Family  Income  as 
Determined  by  the  Secretary  of  Housing 
and  Urban  Development 

HUD  Field  Offices  with  assisted 
housing  program  functions  are 


responsible  for  maintaining  records  of 
income  limits  established  for  areas 
within  their  jurisdiction.  Field  Offices 
are  prepared  to  make  income  limits 
available  to  the  public  upon  request. 

Requests  from  the  public  for 
individual  area  limits,  sets  of  national  or 
regional  income  limits  may  be  secured 
by  calling  1-800-245-2691  (301-251- 
5154  in  the  Washington,  DC  area). 

The  Office  of  Community  Services. 
Division  of  Community  Demon.stration 
Programs  maintains  a  current  set  of 
income  information.  You  may  contact 


Mr.  Sheldon  Shalit  at  202-401-4807  if 
you  are  not  able  to  access  the 
appropriate  information  from  the  toll 
free  number  listed  above. 

BILLING  CODE  4184-01-P 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  benn 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primar\'  organizational  unit  which  will 
undertiikc  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application.        ♦- 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Sor\'ice. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  bv  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contribulions  should  he  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing, 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  1 5. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BtLUNG  CODE  41S4-41-P 
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Instructions  for  the  SF-424A 
General  Instructions 

This  form  is  designed  so  that  application 
tan  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  f)eriod  increments.  In  the  latter  cas*;. 
Sections  A,  B,  C.  and  D  should  provide  the 
budget  for  the  First  budget  period  (usually  a 
year)  and  Section  E  should  present  the  netjd 
for  Federal  a.ssistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-»k  of  Se<-tion  B. 

Section  A.  Budget  Siimmory 
Line  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enier  the  catalog 
numlwr  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
shouid  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Qjiumns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  fim ding 
period  (usually  a  year). 

For  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
dmount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Eutor  in  Column  (e)  the  amount  of  the 


increase  or  decrease  of  Federal  funds  and 
enter  in  Q)lumn  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Ckilumns  (e)  and  (f). 

Line  S — Show  the  totals  for  all  columns  used. 
StKiion  U  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  .^.  provide 
similar  coIuimh  {'sadings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  fimds  (both  Federal 
and  non-Federal)  by  object  class  cattigories 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increa.se  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Ek)  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  thp  grant. 

Section  C.  Man-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Q)lumn  (a) — Enter  the  program  titles 
identical  to  Ckjiumn  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (bl — Enter  the  contribution  to  Ik- 
made  by  the  applicant. 

Qilumn  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Qjlumn  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sourct;s. 

Q)lumn  (e) — Eater  totals  of  Q)lumns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (0.  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amotmt  of  cash  needed 
by  quarter  fn>m  the  grantor  agency  during  the 
first  year. 


Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  l.T  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Line  16-19 — Enter  in  Ck)Iumn  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
,  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  yeardt 
existing  grants. 

If  mon!  than  four  lines  are  niHidfd  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Q)lumns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Se€:tion  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fi.xed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  D 

lOMB  Approval  No.  0348-0040] 
Assurances — Non-Construction  Programs 

Note:  Certain  of  the.se  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applii:Hnts  to 
certify  to  additional  assurance's.  If  such  is  the 
aise,  ycu  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
F(id'!ral  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  u}>nncy,  the 
Oimptroller  General  of  the  Liniicd  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  i  ooks,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  firom  using  their  positiofis  for  a 


purpose  that  constitutes  or  presents  the 
appearance  of  personc.  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970.(42  U.S.C.  4728-4763} 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  .Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352}  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f}  the 
Comprehensive  Alcohol  Abuse  and 
Ahxiholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee-3), 

as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIll  of  the  Civil  Rights  Act  of  1968  (42 
use.  3601  ef  seq.].  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s}  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 


the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  compiv  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324- 
7328}  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
276a  to  276a-7},  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b}  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  etseq.y.  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(l)  of  the  Clear  .Air 
Act  of  1955.  as  amended  (42  U.S.C.  7401  et 
seq.]:  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 


Water  Act  of  1974,  as  amended.  (PL.  93- 
523);  and  (h}  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973.  as  amended,  (PL.  93-205). 

12.  Will  comply  with  the  Wild  and  Sceni( 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  fjf  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544).  as 
amended  (7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  .Authorized  Certify-ing  Official 

fitik^ 

.Applit  ant  Orgiinization 


Date  Submitl'-d 

BILLING  COM  4184-0)-P 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  t>eiow.  

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  2S,  1990  Federal  Register,  require  certification  by  grantees  that  they  will  maintain 
a  drug-  free  woricplace.  The  certification  set  out  below  is  a  material  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  detenaines  to  award  the  grant  If  it  is  later  determined  that 
the  grantee  iuiowingiy  rendered  a  false  certification,  or  othowise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  KHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  acdon  authorized  under  the 
Drug-Free  Workplace  Act  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  terminauoa  of  grants,  or  govemmeotwide  suspension  or  debarment 

Workplaces  under  grants,  for  grantees  other  than  mdividuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug- free  workplace  requirements. 

Workplace  identificadons  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definidons  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  furdier  defined  by  regulauoa  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  sob  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judidaJ  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  ttatnte*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant  including:  (i) 
All  'direct  charge'  employees;  (ii)  all  'indirect  charge'  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  mdependent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  vrarkplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug4ree  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  spedf^ng  the  acdons  that  will  be  taken  against 
employees  for  violadon  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  "11)6  grantee's  pobcy  of  »winfining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  empioyees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  m  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant  the  employee  wilL 

( 1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  convicdon  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  ra'rfdar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  nodce  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  nodce, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Nodce  shall  mdude  the 
identification  number(s)  of  each  affeaed  grant; 
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(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  souce  under  subparagraph  (d)(2),  widi 
respect  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  saiisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  efl^ort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).  (c),  (d),  (e)  and  (0- 

Se  grantee  may  insert  in  the  space  provided  below  the  sHe(s)  for  the  pertormance  of  work  done  in 
nneetion  with  the  specific  grant  (use  ettachmertts,  If  needed): 


Place  of  Perfonnance  (Street  address.  City,  County,  Sutc,  ZIP  Code) 


Check  __  if  there  are  workplaces  on  file  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE -'V^IDE  AND  STATE  AGENCY- WIDE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Depanmem  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Granu  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Indepeodencc  Avenue,  S.W.,  Washington,  D.C  20201. 


DCMOF«rsi«:    K*««m4  Mar  1990 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  pro[>osal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  have  not  within  a  3-year  pieriod 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension. 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  Provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  &1I  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — tiOwer  Tier  Covered  Transactions 

(To  be  Supplied  to  Lower  Tire  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 


(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prosf>ective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  Without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Attachment  G 

Executive  Order  12372— Stale  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn.  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012. 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research.  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact.  Executive  Department,  Thomas 
Collins  Building.  Dover.  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development.  717  14th  Street.  NW..  Suite 
500.  Washington.  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse. 
Intergovernmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor.  Office  of 
Planning  and  Budgeting.  The  Capitol. 
Tallahassee.  Florida  32399-0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse.  254 
Washington  Street,  SW.,  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact.  Office  of  the  Governor.  107 
Straton  Building.  Springfield.  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

lean  S.  Blackwell.  Budget  Director,  State 
Budget  Agency.  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 


Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225^490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula.  Director,  Michigan 
Department  of  Commerce.  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street.  Jackson. 
Mississippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751^834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks. 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning,  Attn; 
Intergovernmental  Review.  Process/James 
E.  Bieber.  2V2  Beacon  Street.  Concord.  Now 
Hampshire  03301 .  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins.  Acting  Director.  Division 
of  Community  Resources.  N.J.  Department 
of  Community  Affairs.  Trenton.  New  Jersey 
08625-0803.  Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka.  State  Review 
Process  Division  of  Community  Resources. 
CN  814,  Room  609,  Trenton.  New  Jersey 
08625-0803.  Telephone  (609)  292-9025 
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New  Mexico 

Geor;ge  Elliott.  Deputy  Director,  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3066 

New  York 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chr>'S  Baggett.  Dirt;ctor.  Office  of  the 
Secretary  of  Admin.  N.C  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue.  Bismarck,  North 
Dakota  5850.5-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management.  30  East  Broad  Street,  34th 
Floor.  Columbus,  Ohio  43266-0411. 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program,  Department 
of  .administration.  Division  of  Planning. 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656. 
Please  direct  correspondnnc-o  and 
questions  to:  Review  Coordinator.  Office  of 
Strategic  Planning 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia.  South  Carolina  29201 . 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office.  500 
Charlotte  Avenue,  309  John  Sevier 
Building.  Nashville.  Teniies.soe  37219, 
Telephone  (615)  741-16:6 

Texas 

■  Mr.  Thoma.s  Aiiams.  Gnvernors  Office  of 
Budget  and  Planning.  P.O.  Box  12428. 
Austin.  Texas  78711.  Telephone  (512)  46.3- 
1778 

Ct.ih 

I'tah  State  Clearinghouse,  Office  of  Planning 
and  Budget.  ATTN:  Carolyn  Wright.  Room 
116  State  Capitol.  Salt  Lake  Citv,  Utah 
84 1 1 4 ,  TolnphoW!  (80 1 )  538-1 535  , 


Vermont 

Mr.  Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street. 
Monfpelier.  Vermont  05602,  Telephone 
(802) 828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Cximmunity 
Development  Division,  West  Virginia 
D«n'elopment  Office,  Building  #6,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration.  101  South  Webster  Stniet, 
P.O.  Box  7864.  Madison,  Wis<»nsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Shcryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
('hevenne.  Wyoming  82002.  Telephoni- 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy.  Director.  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor.  P.O.  Box  2950.  Agana. 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

.State  Single  Point  of  Contact,  Planning  and 
Budget  Office.  Office  of  the  (jovernor. 
Saipan,  CM.  .Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  (Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Box 
41119.  San  Juan.  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director.  Office  of 
Management  and  Budget.  #41  \oni;gade 
Emancipation  Garden  Station,  Second 
Floor.  Saint  Thomas.  Virgin  Islands  00802. 
Please  direct  correspondence  to:  Linda 
Clarke.  Telephone  (809)  774-0750 

Attachment  H 

Certificalion  Regarding  Lobbying 

Certification  fnrConinicts.  Grants.  Loans, 
and  Cooperative  Agreements 

The  iindorsigned  certifies,  to  the  b<!st  of  his 
•or  her  knowledge  and  belief  that: 

(1)  .Mo  Fe(ler:il  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behHif  of 
ihe  undersigned,  to  any  pcr.-Jon  fur 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Memlx'r 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connecticm  with  tb.e  awariling  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 


loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  Ix; 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Qingress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  njquin;  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  niliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  impiosed  by 
section  1352.  title  31,  L'.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SI 00.000  for 
each  such  failure. 

'  State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
iigcncy.  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this ' 
commitment  providing  for  the  I'nited  .States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  lliis 
trans.K.tion  imposed  by  sef:tion  1352.  title  31. 
U.S.  C>)dc.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  (.ivil 
penalty  of  not  less  than  SID.OOO  and  not  more 
than  SIOO.OCO  for  eat  h  sm.h  f.iilure. 


Signature 


Title 
Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Comp>ete1his(ormtodisdMeiobby«ng4Ct<Mliecpurstuntie31  US  C  13S2 
(Se«  «et«ne  lor  pvbiic  b%m4en  disdasure.) 


Appra««d  br  OMt 

UMA-OCMk 


.     Trpe  ot  Federal  ActHMr 

Di 


b.  gram 

c.  cooperativv  agreement 

d.  loan 

e.  loan  guarantee 
L  loan  insurance 


r     Stalls  ol  Federal  Action: 

I      I  a.  bid/offer/application 
'— '   b.  initial  award 
c  post-award 


4.     Name  and  Addren  9t  ■ep«rt»iig  Entity: 
□     Prime 


O    Subawardee 

Tier ,  if  known: 


Congresrional  Oirtrirt.  if  known-. 
t.     Federal  Ot^tttrntmUAt^mcr 


«.     Federal  Action  Mumber.i^lcnown: 


X     Report  Type: 

□  a.  initial  filing 
b.  material  change 

for  Materia  Change  Only: 

year  -quarter 

dale  of  last  report  


S.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


CongressionaJ  Oirtfict.  if  known: 


federal  Program  Name'Descriplion: 


CFDA  Number,  if  applicable 


9.     Award  Aiaount  tf  known: 
S 


1«.  «.  ftame  aNd  Address  of  Lobbying  Entity 

(tt  mdmduM.  iast  aame.  knt  name.  Ml): 


b.  JadividBab  tviommm  Services  (inchtdt^  address  if 
different  from  No.  lOaf 
Hast  nante.  trgt  name.  Mf): 


itHiCh  Contmujfion  Shttiji)  Sf-Ul-A.  U  ntcetsarH 


11.  Ameonl  of  Payment  fcfiec*  all  that  apply): 

%  a  actual        D  planned 


ir  fwiBofPaymeoircfiecicaff  that  app/y>: 

O    a.  cash 

O    b.  in-kind  specify:  nature 

value    


13.  Type  «(  Tvfnirn  fchecfc  alt  that  apply h 

O  a.  retairter 

a  b.  one-time  fee 

G  c  coHMMSsion 

a  d.  contingent  fee 

D  e.  deferred 

D  f.  olhen  spedfy: 


14.  Brief  Oescriptioo  of  Services  Performed  ar  to  be  Performed  and  DaMs)  of  Service,  including  officerfs).  employeefsi. 
or  Member^s^  conUcted,  lor  Payment  Indicated  in  ttem  1 1: 


Utlad»  CowtmnHiwi  ShoKi?  SMXl-A,  0aecastrr! 


15.  Coalin«iation  SbecKs)  SF-IU-A  attached:        D  Yes 


a  No 


tS.    MDXMtion  isquMUd  ttrcufh  IM  Imb  >  uliind  bf  ml*  |i  U.S.C 

mown  tJSl  nis  tfadoiuR  e<  tottr*f  tarnun  m  •  wmml  n mil 

rf  iKt  upon  a^Ncti  fdwa  M  »tK«ri  br  Km  im<  abew  «kw>  Ikto 
Ihn  ancloMim  «  ivvMRwd  pwauaM  id 
l«  U.LC  lUI  Hw  artOTMMK  ma  kt  n>iWi«  to  tfM  Can^mm  «<» 


M*  aw  nqiiMd  dnriow*  #«•  to  wkiMt  «  «  CH«  pwMlir  ol  not  In  OMn 
SWJBO  viri  >w  craw  #Mn  IWUaO  lar  MC<|  aidtiailui* 


SigMiure: 


Print  Name: 
Title:  


TncpnOAC  NO^a 


Oaic:. 


Federal  Use  Owif. 


iundttdform- 
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Attachment  I — DHHS  Regulations  Applying 
to  All  Applicants/Grantees  Under  the  Family 
Support  Center  and  Gateway  Demonstration 
Programs 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — Ad.Tiinistrat'ion  of  Grants  (non- 
governmental) 
Part  74 — .Administration  of  Grants  (state  and 
local  governments  and  Indian  Tribal 
affiliates): 
Sections 

74.62(a)  Non-Federal  Audits 

74.173     Hospitals 

74.174(b)  Other  Nonprofit  Organizations 

74.304     Final  Decisions  in  Disputes 

74.710     Real  Property.  Equipment  and 

Supplies 
74.715    General  Program  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 
Eligibility  for  Financial  Assistance 

Subpart  F— Drug  Free  Workplace 
Requirements 

Part  80 — N'on-Discrimination  Undpr 

Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Non-discrimination  on  the  basis  of 
sex  in  the  admission  of  individuals  to 
training  programs 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs 


Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Ser\ices 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register.  .Marc-h 
11,1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment ) 

Certification  Regarding  Maintenance  of 
Effort 

The  undersigned  certifies  that: 

(1)  activities  funded  under  this  program 
annoiuicement  are  in  addition  to.  and  not  in 
substitution  for,  activities  previously  carried 
on  without  Federal  assistance. 

(2)  funds  or  other  resources  currently 
devoted  to  activities  designed  to  meet  the 
needs  of  the  poor  within  a  community,  area, 
or  State  have  not  been  reduced  in  order  to 
provide  the  required  matching  contributions. 

When  legislation  for  a  particular  block 
grant  permits  the  use  of  its  funds  as  match, 
the  applicant  must  show  that  it  has  received 
a  real  increase  in  its  block  grant  allotment 
and  must  certify  that  other  anti-poverty 
programs  will  not  be  scaled  back  to  provide 
the  match  required  for  this  project. 


Organization 


Authorized  Signature 


Title 


Date 

Attachment  K 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  aiiV 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
.Medicare  or  Medicaid  funds,  and  portions  oi 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetan,'  penalty  of  up 
to  Si. 000  per  day  and/or  the  imposition  ol  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
int  luded  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  i:ai 
all  sut)grantees  shall  certifi.  accordingly. 

jFR  Doc.  95-5330  Filed  3-3-95:  8:45  ami 

BILLING  CODE  4184-01-P 


BU.UNG  CODE  4184-ei-C 


UMI 


m^ 


UMI 


Monday 
March  6,  1995 


Part  V 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2509 

Interpretive  Bulletins  Relating  to  the 
Employee  Retirement  Income  Security  Act 
of  1974;  Final  Rule 


12328         Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  43  /  Monday,  March  6,  1995  /  Rules  and  Regulations         12329 


UMI 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2509 
pnterpretive  Bulletin  No.  95-1] 

Interpretive  Bulletins  Relating  to  the 
Employee  Retirement  Income  Security 
Act  of  1974 

agency:  PVVBA.  Department  of  Labor. 
ACTION:  Interpretive  Bulletin. 

SUMMARY:  This  document  announces  the 
Department  of  Labor's  (the 
Departn  eut's)  view  of  the  legal  standard 
imposed  by  section  404(a)(1)  (A)  and  (B) 
of  part  4  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  on  a  plan  fiduciary's  selection 
of  an  annuity  provider  when  purchasing 
annuities  for  the  purpose  of  distributing 
benefits  under  an  employee  pension 
benefit  plan.  Under  this  stcuidard,  plan 
fiduciaries  choosing  to  purchase 
annuities  have  a  duty  to  select  the  safest 
available  annuity  provider,  unless  under 
the  circumstances  it  would  be  in  the 
interests  of  participants  and 
beneficiaries  to  do  otherwise.  The 
document  also  provides  guidance  to 
plan  fiduciaries  regarding  circumstances 
when  it  may  be  in  the  interest  of  the 
participants  and  beneficiaries  to 
purchase  other  than  the  safest  available 
annuity. 

EFFECTIVE  DATE:  The  standard 
announced  in  this  bulletin  is  effective 
January  1,  1975. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Taylor.  Plan  Benefits 
Security  Division,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor,  Rm 
N-4611,  200  Constitution  Ave..  NVV., 
Washington,  DC  20210,  (telephone  (202) 
219-9141)  or  Mark  Connor,  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor.  Rm  N-5669. 
200  Constitution  Avenue  NVV. , 
Washington,  DC  20210,  (telephone  (202) 
219-8671).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
provide  a  concise  and  ready  reference  to 
its  interpretations  of  ERISA,  the 
Department  of  Labor  publishes  its 
Interpretive  Bulletins  in  the  Rules  and 
Regulations  section  of  the  Federal 
Register. 

Published  in  this  issue  of  the  Federal 
Register  is  ERISA  Interpretive  Bulletin 
95-1,  which  describes  the  application  of 
the  fiduciary  standards  set  forth  in 
section  404(a)(1)  (A)  and  (B)  of  ERISA, 
29  U.S.C.  1104(a)(1)  (A)  and  (B),  in 


selecting  an  insurer  to  provide  pension 
benefit  distribution  annuities  to  plan 
participants  and  beneficiaries.  The 
Department  is  publishing  this 
Interpretive  Bulletin  because  it  believes 
there  is  a  need  for  further  guidance 
regarding  the  selection  of  such  annuity 
providers  by  plan  fiduciaries. 

(Sec.  505.  Pub.  L.  93-106.  88  Stat.  894  (29 
U.S.C.  1135)) 

Background 

Annuities  are  issued  by  insurers  in  a 
variety  of  forms  designed  to  suit 
different  purposes.  This  interpretive 
bulletin  addresses  only  annuities  that 
are  purchased  by  pension  plans  with  the 
intention  to  transfer  liability  f>'T  benefits 
promised  under  the  plan  to  the  annuity 
provider  (i.e.,  the  insurance  company).' 
Annuities  designed  to  serve  this 
purpose  are  sometimes  referred  to 
herein  as  benefit  distribution  annuities. 
Regulations  issued  by  the  Department 
explicitly  recognize  a  transfer  of  liability 
from  the  plan  when  such  an  annuity  is 
purchased  from  an  insurance  company 
licensed  to  do  business  in  a  State.  29 
CFR  2510.3-3(d)(2)(ii).2  Pension  plans 
purchase  benefit  distribution  annuity 
contracts  in  a  variety  of  circumstances. 
Such  annuities  may  be  purchased  for 
participants  and  beneficiaries  in 
connection  with  the  termination  of  a 
plan,  or  in  the  case  of  an  ongoing  plan, 
annuities  might  be  purchased  for 
participants  who  are  retiring  or 
separating  from  service  with  accrued 
vested  benefits. 

The  selection  of  an  annuity  provider 
under  these  circumstances  is  a  fiduciary' 
decision  governed  by  part  4  of  title  I  of 
ERISA.  Specifically,  pursuant  to  ERISA 
section  404(a)(1),  29  U.S.C.  1104(a)(1), 
fiduciaries  must  discharge  their  duties 
with  respect  to  the  plan  solely  in  the 
interest  of  the  participants  and 


'  In  particular,  the  interpretive  bulletin  does  not 
address  fiduciary  responsibilities  in  connection 
with  the  purchase  of  annuities  for  investment 
purposes.  See  in/ra  noie  5. 

'This  regulation  defines  the  term  "participant 
covered  under  the  plan"  for  certain  purposes  under 
title  I  of  ERISA.  The  Department  notes  that  the 
regulation  was  issued  primarily  to  define  the  class 
of  participants  entitled  to  receive  copies  of  certain 
plan  documents  without  charge  and  without 
request  under  ERISA  sections  101(a)  and  104(b)(1). 
29  U.S.C.  1021(a)  and  1024(b)(1).  40  FR  24649  (June 
9.  1975).  40  FR  34528  (Aug.  15. 1975).  A  premise 
of  the  regulation  was  that,  by  using  the  term 
"participant  covered  under  the  plan."  Congress  had 
provided  a  ground  for  distinguishing  between  the 
class  of  all  participants  within  the  meaning  of 
ERISA  §  3(7)  and  participants  entitled  to  receive 
copies  of  plan  documents  without  charge  and 
without  request.  40  FR  24649  (June  9.  1975).  Thus, 
the  regulation  is  not  intended  to  define  the  term 
"participant"  or  "beneficiary"  for  all  purposes 
under  ERISA,  and.  in  particular,  is  not  intended  to 
define  these  terms  for  purposes  of  standing  to  bring 
a  civil  action  under  ERISA  section  S02(a),  29  U.S.C. 
1132(a). 


beneficiaries.  Section  404(a)(1)(A),  29 
U.S.C.  1104(a)(1)(A),  states  that  the 
fiduciary  must  act  for  the  exclusive 
purpose  of  providing  benefits  to 
participants  and  beneficiaries  and 
defraying  reasonable  plan 
administration  expenses.  In  addition, 
section  404(a)(1)(B)  requires  a  fiduciary 
to  act  with  the  care,  skill,  prudence  and 
diligence  under  the  prevailing 
circumstances  that  a  prudent  person 
acting  in  a  like  capacity  would  use.* 

Several  developments  over  the  past 
few  years  have  resulted  in  questions 
being  raised  about  the  security  of  the 
pension  benefits  promised  to 
participants  and  beneficiaries  under 
benefit  distribution  annuity  contracts 
purchased  on  their  behalf.  In  particular, 
concerns  have  been  expressed  about  the 
ability  of  certain  insurance  carriers  to 
satisfy  their  annuity  liabilities  because 
their  investment  portfolios  contain  or 
contained  substantial  amounts  of  high- 
risk,  high-yield  debt  securities  (also 
known  as  "junk  bonds")  or  troubled 
real-estate  loans,  or  a  combination  of 
both.  The  basis  for  such  concerns  is  best 
exemplified  by  the  well-publicized 
developments  involving  the  Executive 
Life  Insurance  Companies  of  California 
and  New  York.  State  regulators  in  both 
California  and  New  York  were  forced  to 
take  control  of  the  operations  of  the 
Executive  Life  Companies,  whose  poor 
financial  condition  is  principally 
attributable  to  substantial  investments 
in  high  risk  bonds.  In  response  to  such 
developments,  the  Department  has  acted 
in  the  following  areas  to  enforce 
ERISA's  fiduciary  standards  and 
determine  whether  additional  regulatory 
action  is  warranted. 

Litigation 

Subsequent  to  the  failure  of  Executive 
Life,  the  Department's  enforcement 
activities  have  centered  on,  among  other 
things,  the  process  by  which  plan 
fiduciaries  selected  annuity  providers. 

The  Department  has  filed  lawsuits 
against  numerous  companies  whose 
plans  purchased  annuities  because  the 
plan  fiduciaries  who,  acting  in  their 
fiduciary  capacities,  failed  to  follow 
adiequate  procedures  designed  to  select 


'On  March  13.  1986,  the  Department  rclea.sfd  .in 
information  letter  addressed  to  John  N.  Crlenborn. 
who  was  then  the  Chairman  of  the  Advisory 
Council  on  Employee  Welfare  and  Plans.  In  the 
letter,  the  Department  stated  in  pertinent  part- 
Consistent  with  the  functional  analysis  of 
fiduciary  activity,  the  choice  of  an  insurer  would 
appear  to  involve  the  type  of  discretionary  authority 
over  the  disposition  of  plan  assets  covered  in 
section  3(21  )(A)  |of  ERISA). .  ,  .  Therefore,  it 
apper.rs  that  the  fiduciary  provisions  of  ERIS.A. 
including  the  prudence  requirement  of  section 
404(a)(1)(B),  will  apply  to  the  choice  of  an  i.isuier 
to  issue  annuities  upon  plan  termination. 


the  safety  available  insurance  carrier 
when  choosing  an  anntiity  provider. 
Cases  have  been  brought  against  several 
companies  which  purchased  annuities 
from  Executive  Life  including  Pacific 
Lumber  Co.,  Magnetek.  Inc..  Smith 
International,  Inc..  Geosource,  Inc.. 
American  National  Can  Company,  AFG 
Industries,  Inc.,  and  Raymark  Industries. 
Inc.  as  Vkrell  as  against  the  Strouse  Adler 
Company  which  purtiiased  annuities 
from  Presidential  Life  Insurance 
Company.  It  is  the  Department's 
position  that  these  fiduciaries  breaciied 
their  fiduciary  respoosibilities  under 
ERISA  in  connection  Mrith  tlieir 
selection  of  annuity  providers.*  Consent 
orders  settling  the  Secretary's  claims 
have  been  entered  in  certain  of  these 
cases. 

Regulatory  Action 

In  addition  to  its  enforcement 
activities,  the  Department  and  the 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  sought  to  determine  if,  in 
addition  to  and  independent  of  ERISA's 
fidudary  standards,  minimum 
standards  for  annuity  providers  would 
be  appropriate  and  necessary  in  order  to 
ensure  a  reasonable  likelihood  that 
participants  or  beneficiaries  on  whose 
behalf  annuities  are  purchased  will 
receive  their  promised  pension  benefits 
It  was  anticipated  that  such 
modification  might  be  effected  by 
amending  the  minimum  standards 
which  already  exist  under  the  regulation 
at  29  CFR  2510.3-3(d)(2Kii).  On  June  21, 
1991 ,  both  the  Department  and  the 
PBGC  published  advanced  notices  of 
proposed  rulemaking  (ANPRMs)  in  the 
Federal  Register  (56  FR  28638  and  56 
FR  28642  respectively)  soliciting 
information  and  comments  from  the 
public  as  to  whether  regulatory  action 
relating  to  the  purchase  of  annuity 
contracts  was  necessary  and  if  so.  what 
form  aich  action  should  take. 

After  receiving  over  thirty  letters  in 
response,  the  Department  reviewed  the 
comments  and.  after  extensive 
deliberation,  the  Department  has 
determined  that  no  regulatory  action 
should  be  taken  at  this  time  to  amend 
the  minimum  standards  under  the 
regulation  at  29  CFR  2510.3-3(d)(2)(i!). 
More  generally,  the  Department  has 
decided  not  to  promulgate  any 


regulation  limiting  the  circumstances 
under  which  the  purchase  of  an  annuity 
will  be  considered  a  full  distribution  of 
benefits  for  a  participant  or  beneficiary 
such  that  the  plan's  and  the  employer's 
obligations  to  pay  benefits  have  been 
served. 

The  following  interpretive  bulletin 
concerns  solely  the  fiduciary  standard 
and  is  published  in  addition  to  and 
independent  of  the  regulator)'  minimum 
standard  at  29  CFR  2510.3-3(d)(2)(ii). 

The  Interpretive  Bulletin 

The  interpretive  bulletin  explains 
that,  when  choosing  an  annuity 
provider  for  purposes  of  a  benefit 
distribution,  whether  for  purposes  of 
separation  or  retirement  of  a  participant 
or  upon  termination  of  a  plan, 
compliance  with  ERISA's  fiduciary 
rules  requires,  at  a  minimum,  that  plan 
fiduciaries  conduct  an  objective. 
thorough  and  analytical  search  for  the 
purpose  of  identifying  and  selecting 
providers  &x>m  which  to  purchase 
annuities.  In  conducting  such  a  search, 
a  fiduciary  must  evaluate  a  potential 
aimuity  provider's  claims-paying  ability 
and  creditworthiness  because  the 
participants  and  beneficiaries  whose 
entitlement  to  benefits  will  be 
transferred  to  the  annuity  provider  have 
a  paramount  interest  in  die  ability  of  the 
provider  to  make  thpse  paj-ments.  As  a 
result,  the  interpretive  bulletin  states 
that  a  plan  fiduciary  choosing  an 
annuity  provider  for  the  purpose  of 
making  a  benefit  distribution  must  talie 
steps  calculated  to  obtain  the  safest 
annuity  available,  unless  imder  the 
circumstances,  it  would  be  in  the 
interests  of  the  plan  participants  and 
beneficiaries  to  do  otherwise.*  The 
Department  recognizes  that,  in  many 
circumstances  likely  to  arise  under 
existing  law,  the  interest  of  the  plan 
participants  and  beneficiaries  may 
require  the  selecting  fiduciary  to 
consider  the  cost  of  the  annuity  (to  the 
extent  that  the  cost  is  borne  by  the 
participants  and  beneficiaries)  in 
addition  to  the  annuity  provider's 


'The  Pension  Annuitants  Protection  Act  of  1994. 
Pub.  L.  No.  103-401.  108  Stat.  4172  (1994)  amended 
section  502(a)  of  ERISA  to  clarify  the  standing  of 
pension  annuitants  to  bring  actions  for  fiduciary 
breaches  that  occurred.  In  addition,  the  Act 
specifies  that  a  court  may  order  appropriate  relief 
to  assure  the  annuitant's  receipt  of  the  amounts 
provided  or  to  be  provided  by  the  annuity,  plus 
reasonable  prejudgment  interest  The  amendment* 
made  by  the  Act  apply  to  any  legal  proceeding 
pending,  or  brought,  on  or  afier  May  31. 1993. 


'This  standard  does  not  apply  to  the  pu.xhase  of 
annuities  for  plan  investment  purposes,  .^s  with 
any  oth«r  ordinary  investment  decisioit,  ERISA's 
fidnciar)-  duty  of  prudence  require*  that  the  risk 
atteruiant  to  such  products,  in  the  context  of  the 
plan*s  investment  portfolio,  and  its  funding, 
liquidity  and  diversification  needs,  must  be 
weighed  against  the  promised  return.  Thus, 
fiduciaries  may  select  such  investments  that 
involve  greater  risks,  but  that  also  provide  an 
expected  investment  return  that  is  commensurate 
with  that  greater  risk.  In  this  regard,  the  Department 
notes  that  in  an  investment  contract  with  an 
annuity  option,  the  standard  described  herein, 
while  not  applicable  to  the  decision  to  invest  in  the 
investment  product,  nonetheless  applies  to  the 
fiduciary's  decision  to  exercise  the  annuity  option. 


claims-paying  ability.^  Cost 
consideration  may  not.  however,  iustify 
purchase  of  an  unsafe  annuity. 

The  Interpretive  bulletin  also  explains 
that  an  annuity  provider's  claims-paying 
ability  and  creditworthiness  should  be 
evaluated  on  the  basis  of  a  number  of 
factors.  Although  ratings  provided  by 
insurance  rating  services  may  be  a 
useful  factor  in  evaluatfng  a  potential 
annuity  provider,  reliance  solely  on 
such  ratings  would  not  be  sufficient  to 
meet  the  requirement  of  a  thorough  and 
analytical  search  for  an  appropriate 
annuity  provider. 

List  of  Subiects  in  29  CFR  Part  2509 

Employee  benefit  plans.  Pensions. 

For  the  reasons  set  forth  in  the 
preamble.  Part  2509  of  Title  29  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  2509-4NTERPRETIVE 
BULLETINS  RELATING  TO  THE 
EMPLOYEE  RETIREMENT  INCOME 

SECURITY  ACT  OF  1974 

1.  The  authority  citation  for  Part  2509 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1135.  Section 
2509.75-1  is  also  issued  under  29  U.S.C. 
1114.  Sections  2509.75-10  and  2509.75-2  are 
also  issued  under  29  U.S.C  1052, 1053.  1054. 
Secretary  of  Labor's  Order  No.  l-«7  (52  FR 
13139). 

2.  Part  2509  is  amended  by  adding  a 
new  §  2509.95-1  to  read  as  follows: 

§  250B.9S-1    Interpretive  Butletin  relating  to 
ttie  nduciary  standard  under  ERISA  when 
selecting  an  annuity  provider. 

(a)  Scope.  This  Interpretive  Bulletin 
provides  guidance  concerning  certain 
fiduciary  standards  under  part  4  of  title 
I  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1104-1114,  apphcable  to  the  selection 
of  annuity  providers  for  the  purpose  of 
pension  plan  benefit  distributions 
where  the  plan  intends  to  transfer 
liability  for  benefits  to  the  annuity 
provider. 

(b)  In  General.  Generally,  when  a 
pension  plan  purchases  an  annuity  from 
an  insurer  as  a  distribution  of  benefits, 
it  is  intended  that  the  plan's  liabiHty  for 
such  benefits  is  transferred  to  the 
annuity  provider.  The  Department's 
regulation  defining  the  term 
"participant  covered  under  the  plan"  for 
certain  purposes  under  title  I  of  ERISA 
recognizes  that  such  a  transfer  occurs 


«  Under  IRC  §  4980.  an  excise  tax  of  up  to  50 
percent  may  be  imposed  on  the  amount  of  any 
employer  reversion  from  a  qualified  plan  unless  th*- 
employer  establishes  attd  mainuins  a  qualified 
replacement  plan  to  which  assets  are  transferred,  or 
provides  cMtain  b*nofil  increases  for  participants 
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when  the  annuity  is  issued  by  an 
insurance  company  licensed  to  do 
business  in  a  State.  29  CFR  2510.3- 
3(d){2)(ii).  Although  the  regulation  does 
not  define  the  term  "participant"  or 
"beneficiary"  for  purposes  of  standing 
to  bring  an  action  under  ERISA  §  502(a), 
29  U.S.C.  1132(a).  it  makes  clear  that  the 
purpose  of  a  benefit  distribution  annuity 
is  to  transfer  the  pfen's  liabilit/with 
respect  to  the  individual's  benefits  to 
the  annuity  provider. 

Pursuant  to  ERISA  section  404(a)(1), 
29  U.S.C.  1104(a)(1).  fiduciaries  must 
discharge  their  duties  with  respect  to 
the  plan  solely  in  the  interest  of  the 
participants  and  beneficiaries.  Section 
404(a)(1)(A).  29  U.S.C.  1104(a)(1)(A). 
states  that  the  fiduciary  must  act  for  the 
exclusive  purpose  of  providing  benefits 
to  the  participants  and  beneficiaries  and 
defraying  reasonable  plan 
administration  expenses.  In  addition, 
section  404(a)(1)(B).  29  U.S.C. 
1104(a)(1)(B),  requires  a  fiduciary  to  act 
with  the  care,  skill,  prudence  and 
diligence  under  the  prevaiUng 
circumstances  that  a  prudent  person 
acting  in  a  Hke  capacity  and  familiar 
with  such  matters  would  use. 

(c)  Selection  of  Annuity  Providers. 
The  selection  of  an  annuity  provider  for 
purposes  of  a  pension  benefit 
distribution,  whether  upon  separation 
or  retirement  of  a  participant  or  upon 
the  termination  of  a  plan,  is  a  fiduciary 
decision  governed  by  the  provisions  of 
part  4  of  title  I  of  ERISA.  In  discharging 
their  obligations  under  section  404(a)(1). 
29  U.S.C.  1104(a)(1).  to  act  solely  in  the 
interest  of  participants  and  beneficiaries 
and  for  the  exclusive  purpose  of 
providing  benefits  to  the  participants 
and  beneficiaries  as  well  as  defraying 
reasonable  expenses  of  administering 
the  plan,  fiduciaries  choosing  an 
annuity  provider  for  the  prnpose  of 
making  a  benefit  distribution  must  take 
steps  calculated  to  obtain  the  safest 
annuity  available,  unless  under  the 
circumstances  it  would  be  in  the 
interests  of  participants  and 
beneficiaries  to  do  otherwise.  In 
addition,  the  fiduciary  obligation  of 
prudence,  described  at  section 
404(a)(1)(B).  29  U.S.C.  1104(a)(1)(B). 
requires,  at  a  minimum,  that  plan 
fiduciaries  conduct  an  objective, 
thorough  and  analytical  search  for  the 
purpose  of  identifying  and  selecting    - 


providers  from  which  to  purchase 
annuities.  In  conducting  such  a  search, 
a  fiduciary  must  evaluate  a  number  of 
factors  relating  to  a  potential  annuity 
provider's  claims  paying  ability  and 
creditworthiness.  Reliance  solely  on 
ratings  provided  by  insurance  rating 
services  would  not  be  sufficient  to  meet 
this  requirement.  In  this  regard,  the 
types  of  factors  a  fiduciary  should 
consider  would  include,  among  other 
things: 

(1)  the  quality  and  diversification  of 
the  annuity  provider's  investment 
portfolio; 

(2)  the  size  of  the  insurer  relative  to 
the  proposed  contract; 

(3)  the  level  of  the  insurer's  capital 
and  surplus; 

(4)  the  lines  of  business  of  the  annuity 
provider  and  other  indications  of  an 
insurer's  exposure  to  liability; 

(5)  the  structure  of  the  annuity 
contract  and  guarantees  supporting  the 
annuities,  such  as  the  use  of  separate 
accounts; 

(6)  the  availability  of  additional 
protection  through  state  guaranty 
associations  and  the  extent  of  their 
guarantees.  Unless  they  possess  the 
necessary  expertise  to  evaluate  such 
factors,  fiduciaries  would  need  to  obtain 
the  advice  of  a  qualified,  independent 
expert.  A  fiduciary  may  conclude,  after 
conducting  an  appropriate  search,  that 
more  than  one  annuity  provider  is  able 
to  offer  the  safest  annuity  available. 

(d)  Costs  and  Other  Considerations. 
The  Department  recognizes  that  there 
are  situations  where  it  may  be  in  the 
interest  of  the  participants  and 
beneficiaries  to  purchase  other  than  the 
safest  available  annuity.  Such  situations 
may  occur  where  the  safest  available 
annuity  is  only  marginally  safer,  but 
disproportionately  more  expensive  than 
competing  annuities,  and  the 
participants  and  beneficiaries  are  likely 
to  bear  a  significant  portion  of  that 
increased  cost.  For  example,  where  the 
participants  in  a  terminating  pension 
plan  are  likely  to  receive,  in  the  form  of 
increased  benefits,  a  substantial  share  of 
the  cost  savings  that  would  result  from 
choosing  a  competing  annuity,  it  may  be 
in  the  interest  of  the  participants  to 
choose  the  competing  annuity.  It  may 
also  be  in  the  interest  of  the  participants 
and  beneficiaries  to  choose  a  competing 
annuity  of  the  annuity  provider  offering 
the  safest  available  annuitv  is  imable  to 


demonstrate  the  ability  to  administer 
the  payment  of  benefits  to  the 
participants  and  beneficiaries.  The 
Department  notes,  however,  that 
increased  cost  or  other  considerations 
could  never  justify  putting  the  benefits 
of  annuitized  participants  and 
beneficiaries  at  risk  by  purchasing  an- 
unsafe  annuity. 

In  contrast  to  the  above,  a  fiduciary's 
decision  to  purchase  more  risky,  lower- 
priced  annuities  in  order  to  ensure  or 
maximize  a  reversion  of  excess  assets 
that  will  be  paid  solely  to  the  employer- 
sponsor  in  connection  with  the 
termination  of  an  over- funded  pension 
plan  would  violate  the  fiduciary's  duties 
under  ERISA  to  act  solely  in  the  interest 
of  the  plan  participants  and 
beneficiaries.  In  such  circumstances,  the 
interests  of  those  participants  and 
beneficiaries  who  will  receive  annuities 
lies  in  receiving  the  safest  annuity 
available  and  other  participants  and 
beneficiaries  have  no  counter\'ailing 
interests.  The  fiduciary  in  such 
circumstances  must  make  diligent 
efforts  to  assure  that  the  safest  available 
annuity  is  purchased. 

Similarly,  a  fiduciary  may  not 
purchase  a  riskier  annuity  solely 
because  there  are  insufficient  assets  in 
a  defined  benefit  plan  to  purchase  a 
safer  annuity.  The  fiduciary  may  have  to 
condition  the  purchase  of  annuities  on 
additional  employer  contributions 
sufficient  to  purchase  the  safest 
available  annuity. 

(e)  Conflicts  of  Interest.  Special  care 
should  be  taken  in  reversion  situations 
where  fiduciaries  selecting  the  annuity 
provider  have  an  interest  in  the 
sponsoring  employer  which  might  affect 
their  judgment  and  therefore  create  the 
potential  for  a  violation  of  ERISA 
§  406(b)(1).  As  a  practical  matter,  many 
fiduciaries  have  this  conflict  of  interest 
and  therefore  will  need  to  obtain  and 
follow  independent  expert  advice 
calculated  to  identify  those  insurers 
with  the  highest  claims-paying  ability 
willing  to  write  the  business. 

Signed  at  Washington,  DC,  this  28th  day  of 
February  1995. 
Olena  Berg, 

Assistant  Secretary  for  Pension  and  W'elfarf 
Benefits.  U.S.  Department  of  Labor. 
[FR  Doc.  95-5321  Filed  3-3-95:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Administration  on  Children,  Youth  and 
Families 

[Program  Announcement  No.  ACF- 
93588.951] 

DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Safe  and  Drug  Free  Schools  Program; 
The  Community  Schools  Youth 
Services  and  Supervision  Grant 
Program,  and  The  Family  and 
Community  Endeavor  Schools  Grant 
Program;  Availability  of  Fiscal  Year 
(FY)  1995  Funds  and  Request  for 
Applications 

AGENCIES:  Administration  for  Children 
and  Families  (ACF),  Department  of 
Health  and  Human  Services  (HHS),  and 
the  Office  of  Elementary  and  Secondary 
Education  (OESE),  Department  of 
Education  (ED). 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  under  the  Family  and 
Community  Endeavor  School  Grant 
Program. 

SUMMARY:  The  Family  and  Youth 
Services  Bureau  (FYSB)  of  the 
Administration  on  Children.  Youth  and 
Families  (ACYF)  and  the  Safe  and  Drug 
Free  Schools  Program  of  the  Office  of 
Elementarj-  and  Secondary  Education 
announce  the  availability  of  funds  for 
competing  discretionary  grants  under 
two  programs  established  by  the  Family 
and  Community  Endeavor  Schools 
CJrant  Program.Title  III.  Subtitle  D  of 
Pub.  L.  103-322.  The  purpose  of  these 
programs  is  to  prevent  crime  and  violent 
behavior  by  providing  academic,  social 
and  developmental  services  to  children 
and  youth  during  and  after  school 
hours,  evenings,  on  weekends,  and 
during  holidays  and  the  summer 
months 

This  legislation  mandates  the 
implementation  of  two  similar  programs 
under  Subtitle  D:  The  Community 
Schools  Youth  Ser\'ices  and  Supervision 
Grant  Program  (hereafter  referred  to  as 
"Community  Schools")  and  the  Family 
and  Community  Endeavor  Schools 
Grant  Program  (hereafter  referred  to  as 
"FACES").  As  the  needs  of  children, 
youth  and  communities  can  best  be 
served  by  integrating  the  two  programs, 
the  Departments  of  Health  and  Human 
Ser\  ices  and  Education  have  jointly 
developed  this  grant  announcement. 


The  two  Departments  intend  to 
demonstrate  that  prevention  strategies 
that  bring  together  community-based 
organizations  and  schools  in 
communities  with  high  poverty  rates, 
violent  crime  and  significant  juvenile 
delinquency  have  the  greatest  potential 
for  preventing  the  involvement  of 
children  and  youth  in  violent  crime  and 
other  negative  behaviors  and  for 
supporting  their  positive  and  healthy 
development. 

Further,  the  Departments  intend  to 
demonstrate  that,  by  concentrating  the 
resources  of  schools  and  community- 
based  organizations  in  well-defined 
rural,  suburban  and  urban  communities 
that  face  great  social  and  economic 
problems,  the  positive  effect  of  the 
programs  for  a  core  number  of  children, 
youth  and  families  will  be  intensified. 
The  HHS  and  ED  also  expect  to 
collaborate  with  the  National  Institutes 
of  Health  to  offer  grantees  the 
opportunity  and  the  resources  to 
participate  in  a  rigorous  assessment  of 
the  implementation  and  impact  of  a 
small  number  of  projects. 

This  announcement  describes  the 
grant  application  requirements  and 
processes  for  both  programs  and  allows 
applicants  to  apply  for  either  program 
separately  or  both  programs  jointly 
through  submission  of  one  application. 
This  single  application  has  been 
developed  to  further  link  the  two 
programs,  encourage  local  consortia  to 
apply  for  both  programs,  and  to  help 
reduce  the  application  burden. 
DATES:  The  closing  date  for  RECEIPT  of 
applications  under  this  announcement 
is  May  5.  1995.  Please  note  that  this  is 
a  departure  from  the  traditional 
approach  of  using  postmarks  instead  of 
receipt  date  to  determine  eligibility  of 
applications  for  review. 
ADDRESSES:  Application  receipt: 
Department  of  Health  and  Human 
Ser\'ices.  ACF  Division  of  Discretionary 
Grants.  370  fEnfant  Promenade.  S\V., 
Washington,  DC  20447.  Attn:  ACF- 
93588.951. 

FOR  FURTHER  INFORMATION  ON  THE 
COMMUNITY  SCHOOLS  PROGRAM  CONTACT: 
Department  of  Health  and  Human 
Services,  AC/ ACYF.  Family  and  Youth 
Services  Bureau.  P.O.  Box  1182. 
Washington.  D.C.  20013.  Telephone 
(202)  205-8076.  Information  is  also 
available  on  the  ACF  Electronic  Bulletin 
Board.  To  access,  set  modem  to  No 
Parity,  8  Data  Bits,  1  Stop  Bit  and  dial 
1-800-627-8886.  Under  "Program 
Office  Subsystems,  Family  and  Youth 
Services  Bureau."  relevant  files  are 
found  under  COMMSCH. 
FOR  FURTHER  INFORMATION  ON  THE  FACES 
PROGRAM  CONTACT:  Department  of 


Education.  OESE.  Safe  and  Drug  Free 
Schools  Program.  600  Independence 
Avenue,  SW..  Washington.  DC.  20202. 
Telephone  (202)  260-3954. 

SUPPLEMENTARY  INFORMATION:  This  - 
program  announcement  consists  of  six 
parts.  Part  I  discusses  the  importance  of 
addressing  the  developmental  needs  of 
children  and  youth,  and  provides 
background  information  on  the 
legislative  history  and  purposes  of  these 
programs.  Part  II  describes  the  three 
programmatic  priority  areas  for  which 
applications  are  being  solicited:  The 
Community  Schools  Program;  the 
FACES  Program,  and  the  Joint 
Community  Schools/FACES  Program. 
Part  III  describes  the  application 
evaluation  criteria  that  will  be  used  to 
review  grant  applications.  Part  IV 
describes  the  application  process  and 
how  funding  decisions  will  be  made. 
Part  V  provides  instructions  for  the 
development,  assembly  and  submission 
of  applications.  Part  VI  provides 
Information  on  the  State  Single  Points  of 
Contact,  the  Table  of  Community 
Schools  Funding  Allocations  by  State 
and  all  the  necessary  forms  and 
instructions  for  applying  for  a  grant 
under  this  announcement.  No 
additional  materials  are  needed  to 
submit  an  application. 

Applicants  should  note  that  grants  to 
be  awarded  under  this  program 
announcement  are  subject  to  availability 
of  funds. 
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Part  I.  General  Information 

A.  Legislative  Authority.  Purposes  and 
Coals,  and  Funding 

Congre.ss  enacted  the  Family  and 
Comn. unity  Endeavor  Schools  Grant 
Program  as  Subtitle  D  of  Title  III  of  the 
Violent  Crime  Control  And  Law 
Entorcement  Act  of  1994  (Public  Law 
103-322).  This  subtitle  includes  two 
programs:  Community  Schools, 
administered  by  the  Department  of 
Health  and  Human  Services;  and 
FACES,  administered  by  the  Department 
O!  Education.  Congress  intended  that  the 
legislation  for  these  programs  offer, 
th.roiigh  public-private  partnerships 
between  government  and  community- 
based  organizations,  an  opportunity  to 
empower  distressed  and^isconnected 
communities  to  prevent  crime  and 
violent  behavior  by: 

Developing  their  resources  and 
abilities  in  order  to  meet  the  needs  of 
children. 

Forging  innovative  solutions  to  the 
challenges  confronting  the  development 
of  the  children  in  such  communities, 
and 

Creating  environments  where 
children  grow  up  learning  a  healthy 
respect  for  themselves,  for  neighbors 
and  for  their  c:ommunities. 

The  legislation  mandates  that  public- 
private  partnerships,  including 
community-based  organizations  and 
schools,  should  provide  a  broad 
spectrum  ot  supervised  recreational, 
extracurricular,  and  academic  programs. 
Recreational  activities  can  include 
family-forused  outings,  a  safe  place  to 
go  ^Diiies,  organized  team  or  individual 
sports,  supervised  play  and  community 
service.  Extracurricular  and  academic 
activities  can  include  curriculum-based 
supervised  educational  activities,  work 
fon:e  preparation,  entrepreneurship 
experiences,  cultural  programs,  health 
education,  social  activities,  and  tutorial 
and  mentoring  programs.  The  legislation 
also  mandates  that  programs  train 
teachers,  administrators,  social  workers, 
guidance  counselors,  parents  and  school 
volunteers  to  provide  concurrent  social 
•services  for  at-risk  students. 
.  Subtitle  D  of  the  Family  and 
Community  Endeavor  Schools  Grant 
Program  is  also  designed  to  stimulate 
(ollaborative  efforts  that  will  assist 
urban,  suburban  and  rural  communities 


and  neighborhoods  in  identifying  the 
specific  needs  of  their  children,  youth 
and  families,  and  in  using  their 
resources  and  abilities  to  develop  and 
implement  programs  that  build  on 
community  strengths,  respond  to 
identified  needs  and  reduce  crime  and 
violence. 

Under  the  Community  Schools 
program,  HHS  will  make  grants  to 
private,  community-based,  nonprofit 
organizations  in  communities  with 
significant  poverty  and  juvenile 
delinquency  for  the  provision  of  after- 
school,  evening,  weekend,  holiday,  and 
summer  education  and  recreation 
programs.  The  total  authorization  for 
HHS  for  FY  1995  is  $25.9  million.  The 
amount  of  funds  available  to 
community-based  organizations  in  each 
State  is  listed  in  the  Table  of 
Community  Schools  Funding 
Allocations  by  State  (Part  VI,  Appendix 
B).  In  accordance  with  the  Act,  this 
distribution  is  based  on  the 
proportionate  number  of  children  in 
each  State  who  live  in  families  with 
incomes  below  the  Federal  poverty  line. 
These  funds  do  not,  however,  go  to  the 
States  or  pass  through  the  States.  Rather, 
funds  will  be  awarded  directly  to 
successful  community-based  appli{:ants 
in  each  State.  Funds  have  also  been  set 
aside  for  grants  to  Federally  recognized 
Indian  tribes;  for  administrative 
purposes  as  allowed  by  the  law;  for 
training  and  technical  assistance;  and 
for  evaluation. 

Under  the  FACES  program,  ED  will 
award  grants  to  local  educ:at!onal 
agencies  or  community-based 
organizations  to  improve  the  overall 
academic  and  social  development  of  at- 
risk  students  in  public  schools  in 
communities  with  significant  poverty, 
violent  crime,  and  juvenile  delinquency. 
The  total  authorization  for  FACES  for 
FY  1995  isSll.l  million. 

Note:  .\  Notice  of  Final  Definition. 
Maximum  Grant  .Award  and  Sflertion 
Criteria  for  the  FY  194S  FACiES  Program  is 
published  by  the  Department  of  Education 
elsewhere  in  this  issue  of  the  Federal 
Register.    . 

B.  Dtvelopment  of  the  Ptogrnni 
Announcement 

In  accordance  with  Congressional 
intent  to  develop  programs  that  respond 
to  the  needs  of  individual  children, 
youth  and  communities.  HHS  and  ED 
have  conducted  37  focus  groups, 
involving  more  than  500  participants  in 
Washington,  DC,  and  each  of  the  10 
Federal  regions.  A  day  for  public 
comment  was  also  held  in  Washington. 
DC. 

Focus  group  participants  have 
included  more  than  100  youth;  parents 


and  other  residents  of  communities  with 
significant  juvenile  delinquency  and 
high  rates  of  poverty:  academicians  and 
researchers:  service  providers,  including 
representatives  from  youth  serving 
organizations:  local  and  State  officials: 
and  foundation  representatives.  Focus 
groups  were  used  to  (1)  provide 
information  on  the  Community  Schools 
and  FACES  programs  and  on  the 
Federal  youth  development  agenda:  and 
(2)  obtain  information  on  important 
principles  related  to  serving  children 
and  youth;  on  designing  and 
implementing  \uuth  programs  and 
making  collabo'ntions  work;  on  the 
training  and  tect-niral  assistance  needs 
of  youth  programs;  and  program 
evaluation. 

Letters,  papers  and  program 
descriptions  were  also  solicited  from  a 
variety  of  sources  across  the  country. 
Additionally,  an  Interdepartmental 
Work  Group  on  Violence  was  convened 
in  1994  to  obtain  information  about  the 
best  ways  to  ser\  e  youth,  prevent 
violence  and  coordinate  responses 
across  Departments.  These  sessions  and 
materials  have  led  to  the  developm.ent 
of  principles  which  guide  this  program 
announcement.  The  principles  are 
explained  below 

C,  Development  of  Children  and  Youth 
Within  the  Context  of  Their  Social 
Environment 

Children  and  youth  pass  through  a 
series  of  developmental  phases  which 
advance  them  from  total  dependence 
upon  their  parents  and  families  tc 
competent  and  independent  adul  hood. 
They  struggle  with  adults  for 
independence,  affiliate  with  peers  take 
risks,  and  seek  their  place  within  t.ie 
world  They  need  the  help  and  support 
of  family  and  community  while  the\ 
make  the  transition  frCm  adolescence  to 
adulthood. 

Most  children  in  the  United  States  are 
successful  at  making  the  transition  from 
childhood  to  adolescence  to  adulthood. 
But  for  many,  the  crime  and  violence  of 
their  environment  can  effectively  rob 
them  of  their  childhood  and  deprive 
them  of  opportunities  to  carry  out  the 
developmental  tasks  associated  with 
childhood  and  adolescence.  With  few- 
outlets  for  recreational  and  creative 
activities  and  few  positive  role  models, 
children  and  youth  in  many  poor 
communities  become  involved  in  the 
violent  activities  of  gangs,  drugs  and 
alcohol.  The  involvement  of  children  at 
increasingly  younger  ages  in  these 
doii^erous  activities  and  the  overall 
increase  in  vouth  violence  is  alarming: 

Between  1988  and  1992.  arrests  of 
juveniles  increa.sed  by  47  percent,  more 
than  twice  the  increase  for  adults. 
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Juvenile  arrests  for  murder  increased  by 
51  percent,  compared  with  a  nine 
percent  increase  for  adults. 

Between  1990  and  1992,  the  number 
of  juveniles  underage  15  arrested  for 
violent  crimes  increa.sed  33  percent. 

Between  1988  and  1992.  the  number 
of  females  under  age  18  arrested  for 
violent  crimes  increased  by  63  percent. 

Violence  and  crime  also  invade 
schools.  Nationally,  nearly  3  million 
thefts  and  incidents  of  violent  crime 
occur  on  or  near  school  grounds 
annually.  Nearly  one  in  five  high  school 
students  have  reported  carrying  a 
weapon  at  least  once  in  a  30  day  period, 
and  nearlv  8  percent  of  9-12  year  olds 
have  reported  being  involved  in  a  fight 
requiring  treatment  by  a  doctor  or  nurse. 
Schools  in  many  poor  communities  find 
it  increasingly  difficult  to  educate 
children  and  youth  because  of  the 
problems  that  many  bring  to  school. 

The  Department  of  Education  has 
found  that,  despite  the  increasing 
violence  among  children  and  youth, 
there  are  safe  schools  even  in 
communities  where  the  worst  crime  and 
drug  problems  e.xist.  An  element 
common  to  many  safe  schools  is  the 
adoption  of  comprehensive  strategies  for 
schools  and  communities  aimed  at  the 
prevention  of  crime  and  violence 
through  anvide  array  of  educational  and 
professional  activities  and  early 
intervention  ser\  ices.  Comprehensive 
strategies  include  the  development  of 
education  and  training  programs  for 
students,  staff,  and  community 
members:  conflict  resolution:  peer 
meditation:  the  teaching  of  law  and 
legal  concepts:  a  school  ethic  that  sets 
high  standards  for  students  and  values 
their  contribution;  efforts  to  involve 
families  in  the  community  in 
developing  programs:  and 
implementation  of  innovative  activities 
.such  as  community  .service  projects 
designed  to  rebuild  safe  and  healthy 
neighborhoods  and  increa.se  students' 
sense  of  individual  responsibility. 

D  Lessons  Frnm  Cni,}sultation 

Service  providers  and  other-experts 
have  identified  a  number  of 
shortcomings  in  past  approaches  to  the 
funding  of  .services  to  children  and 
vouth: 

1.  Public  and  private  community- 
ba.sed  service  systems  are  increasingly 
unable  to  compensate  as  famijies 
become  more  isolated  from  traditional 
sources  of  support.  Many  parents  are 
stressed  and  .squeezed  for  time,  whether 
be<;ause  both  parents  are  working,  a 
single  parent  is  struggling  to  combine 
work  and  parenting,  or  simply  because 
they  lack  traditional  neighborhood  and 
extended  family  support.  As  a  result. 


parents  are  turning  to  under-funded  and 
over-burdened  community  agencies, 
including  schools,  day  care  centers, 
youth  serving  organizations  and 
recreation  centers  to  fulfill  their 
children's  social  and  developmental 
needs  and  to  provide  the  requisite 
supervision  needed  to  ensure  their 
safety. 

2.  Many  publicly  funded  programs 
have  not  engaged  a  broad  range  of 
community  services  nor  responded  to 
the  reality  of  youth's  experiences,  goals, 
strengths  and  needs. 

3.  Historically,  youth  programs  have 
focused  on  intervening  once  youth  have 
participated  in  delinquent  or  negative 
behaviors,  rather  than  on  preventing 
these  behaviors  and  supporting  youth 
during  the  critical  transition  from 
childhood  through  adolescence. 

To  address  these  shortcomings,  youth, 
practitioners  and  other  experts 
identified  the  following  principles  as 
characteristic  of  effective  programs. 
Applicants  are  strongly  encouraged  to 
draw  on  these  principles  in  designing 
their  application: 

1.  Promote  the  positive  development 
of  children  and  youth.  Program 
strategies  and  activities  must  be 
grounded  within  a  developmental 
framework,  begin  early  in  a  child's  life, 
be  sustained  over  a  long  period  of  time, 
and  be  geared  to  children's  individual 
needs. 

2.  Involve  children  and  youth  in 
positive  peer  group  interactions  and 
constructive,  developmentally 
appropriate  activities.  Programs  should 
ensure  the  availability  of  age 
appropriate,  constructive  activities  that 
are  safe,  accessible,  fun  and  culturally 
relevant.  Involving  children  and  youth 
in'the  design  and  implementation  of  the 
activities  vvili  ensure  that  they  are 
interesting  and  well  attended. 

3.  Promote  learning  and  academic 
achievement.  Education  can  promote 
responsible  citizenship  by  supporting 
the  development  of,  and  adherence  to, 
high  standards  for  academic  and  social 
performance  among  children  and  youth. 
The  involvement  of  parents  and  families 
in  the  educational  attainment  of  their 
children  can,  through  interaction, 
strengthen  family  and  community 
bonds.  In  addition,  programs  can 
broaden  and/or  enhance  the  academic 
and  social  experiences  of  parents  by 
providing  adult  basic  education  courses, 
parenting  classes  and  positive  parent- 
teacher  interactions. 

4.  Foster  sustained  relationships 
between  children,  youth  and  caring 
adults.  Children  and  youth  need 
individualized  attention  and  interaction 
with  a  caring  and  supportive  adult  over 
an  e.xtended  period  of  time.  These  needs 


are  best  met  by  parents,  but  volunteers, 
program  staff,  social  workers  and/or 
teachers  can  perform  a  valuable  role  by 
acting  as  mentors,  role  models  and 
friends  to  children  and  youth. 

5.  Promote  the  long-term  development 
of  neighborhood  and  communities. 
Strong  communities  yield  positive 
development  for  children  and  youth.  In 
developing  programs,  local 
communities  should  place  priority  on 
developing  local  leadership,  on 
involving  children,  youth  and  their 
families  as  resources  in  the  community 
building  process,  and  on  providing 
needed  ser\'ices  to  families  as  well  as 
children  and  youth. 

6.  Emphasize  flexibility  and 
functional  collaboration  in  program 
design.  Residents  and  service  providers 
within  the  community  must  be  involved 
in  the  design  and  implementation  of  the 
program  to  ensure  that  it  becomes  an 
integral  part  of  the  community. 
Collaborations  should  be  functional: 
letters  of  agreement  are  not  enough. 
Each  collaborating  agency  should  be 
actively  involved  and  should  provide  an 
essential  component  of  service  to  the 
program. 

Part  II.  Priority  Areas 

Part  II  contains  three  options.  Eligible 
organizations  can  choose  to  apply  for  a 
Community  Schools  Youth  Services  and 
Supervision  Grant  Program  (Priority 
Area  A),  for  a  Family  and  Community 
Endeavor  Schools  Grant  Program 
(Priority  Area  B),  OR  for  a  Joint 
Community  Schools/FACES  Program 
(Priority  Area  C).  Each  priority  area 
description  includes  information  on 
eligible  applicants,  program  purpose 
and  general  legislative  requirements. 
Part  li  also  includes  information 
relevant  to  all  priority  areas  on  Program 
Evaluation:  Duration  of  the  Projec  t; 
Federal  Share  of  the  Project:  and 
Grantee  Share  of  the  Project. 

Priority  Area  A:  Community  Schools 
Program 

Eligible  Applicants:  Private,  non- 
profit, locally  initiated  comm.unity- 
based  organizations  (CBOs)  with  a 
501(c)(3)  status  that  are  operated  by.  or 
are  members  of,  a  consortium  of  service 
providers  con.sisting  of  representatives 
from  five  or  more  of  the  following 
categories:  (1)  Residents  in  the 
community:  (2)  business  and  civic 
leaders  actively  involved  in  providing 
employment  and  business  development 
opportunities  in  the  community:  (3) 
educators:  (4)  religious  organizations, 
which  shall  not  provide  sectarian 
instrui;tion  or  worship  in  connection 
with  an  activity  funded  under  these 
grants:  (5)  law  enforcement  agencies:  (6) 


public  hoiLsing  agencies:  (7)  other 
pubh'c  agencies:  and  (8)  intere.sted 
parties.  It  is  also  strongly  recommended 
that  youth  and  local  youth-serving 
agencies  be  represented. 

A  single  community-based 
organization  or  consortium  must  l)e  the 
grantee  and  must  assume  responsibility 
for  administrative  and  fiscal 
management  and  reporting.  A 
t:ommunity-based.  private,  non-profit 
organization  that  applies  for  hinds,  but 
is  not  a  consortium,  must  involve  other 
community  organizations  as  equal 
partners  in  the  development  and 
implementation  of  the  project. 
Consortium  members  are  expected  to 
make  a  significant  contribution  to  the 
project. 

Federally  recognized  Indian  Tribes 
are  also  eligible  for  funding  under  tliis 
priority  area. 

Program  Purpose:  The  Administration 
on  Children.  Youth  and  Families 
(ACYF)  will  award  between  50  and  75 
grants  to  community-based 
organizations  forS2.=iO.OOO  to  $.100,000 
per  year  for  implementation  of  the 
Community  Schools  Program,  although 
in  some  cases,  applications  for  less  than 
5250,000  will  be  considered  for  funding. 
(.See  Part  II.  Section  F.)  Approximately 
three  grants  will  be  awarded  to 
Federally-recognized  Indian  tribes. 

Successful  grantees  will  re<;eive  a 
grant  to  operate  the  program  for  five 
years,  subject  to  the  availability  of 
funds,  satisfactory  progress,  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  The  grantee's  share  of 
projet;t  costs  (non-Federal  share)  is  25 
percent  of  total  project  cosis  for  FYs 
1995  and  1996.  For  FY  1997  this  share 
increases  to  30  percf;nt.  For  FY  1998 
and  beyond  the  nori-Pederal  share  of 
project  costs  is  40  perc.ent. 

The  Community  Schools  legislation 
requires  that  communities  organize  into 
consortia.  The  consortia  are  responsible 
for  community  coordination  and 
collaboration  to  enhance  the  ability  of 
the  community  to  meet  the 
developmental  needs  of  children  and 
vouth.  Developmentally  appropriate 
activities  can  take  place  after  school, 
during  the  evenings,  on  weekends  and 
holidays  during  the  .school  year  and  as 
daily  hdl-  or  part-day  programs  during 
the  summer  months. 

Applications  developed  in  response, 
to  this  priority  area  should  articulate  a 
vision  for  children,  youth  and  their 
families  and  include  community-wide 
strategies  and  interventions  de.signed  to 
prevent  crime,  enhance  academic 
achievement  and  change  environmental 
factors,  circumstances  and  attitudes 


which  put  children  and  youth  at  risk  of 
unhealthy  and  destructive  behaviors. 

Eligible  Community:  Applicants  must 
show  the  existence  of  significant 
poverty,  significant  crime  and  juvenile 
delinquency  in  the  community  to  be 
served.  Applicants  must  also 
demonstrate  that  they  are  proposing  to 
serve  an  identifiable  community  or 
neighborhood  with  boundaries  that  are 
generally  recognized  by  the  residents  in 
the  community  and  that  is  smaH  enough 
to  allow  a  concentration  of  resources 
and  the  potential  for  measurable  effects 

Local  public  schools  are  established 
institutions  in  every  community,  and 
Congress  has  identified  them  as  logical 
program  sit*!s.  !n  some  communities, 
however,  ptii)lic  schools  may  not  be  the 
ideal  site.  The  legislation,  therefore, 
identifies  colleges  or  universities,  lotal 
or  State  parks  or  recreation  centers, 
churches,  or  military  bases  as  possible 
options,  if  they  are  easily  accessible  to 
children  in  the  community  and  comply 
with  all  local  ordinances.  Other  options 
include  space  in  community-based 
organizations,  including  youth  serving 
agen<:ies. 

Population  to  be  Served:  The 
Community  Schools  legislation 
identifies  children  and  youth,  ages  5 
through  18  who  reside  in  the 
community,  as  eligible  for  participation 
in  the  program.  While  applicants  may 
e!e<:t  to  serve  children  and  youth  in  the 
entire  5  through  18  age  range,  they  are 
encouraged  to  identity  a  particular 
developmental ly-defined  age  group 
within  that  range  to  receive  services  to 
maximize  the  impact  of  the  program. 

Other  Requirements:  Based  on  past 
demonstration  efforts.  ACYF  has 
learned  that  short-term  interventions  du 
not  result  in  significant  effects  on 
children  and  youth.  Therefore,  programs 
should  be  designed  so  that  children  and 
vouth  who  are  initially  chosen  to 
{)articipate  can  continue  to  participate 
for  a  su.stained  period  of  time  as  they 
grow  older  and  as  the  program  develops 
over  the  five  year  period.  Attention 
niust  be  given  to  maintaining  the  active 
participation  of  children  and  youth  if 
they  are  to  receive  long-term  benefits. 
The  applicant  must  assure,  as  required 
by  the  legislation,  that  the  program  will 
maintain  an  average  attendance  rate  of 
enrolled  participants  of  not  less  than  75 
percent.  "The  program  should  identify  a 
system  for  encouraging  and  maintaining 
participant  attendance  and  a  policy  for 
the  recruitment  of  new  children  and 
youth  as  needed. 

Fiscal  Control  and  Requirements:  No 
more  than  five  percent  of  Federal  funds 
may  be  used  to  pay  for  the 
administrative  cost  of  the  program.  This 
maximum  may  not  be  exceediid  even  if 


an  agency's  negotiated  indirect  cost  rate 
is  greater  than  five  percent.  Indirect 
costs  above  the  allowable  five  pen:ent 
may  be  used  as  part  of  an  applicant's 
non-Federal  .share  contribution. 

No  Federal  funds  may  be  used  to 
provide  sectarian  worship  or  set.tariari 
instruction. 

Appliciints  must  addre<is  all  of  the 
Appliiation  Evaluation  Criteria  found  in 
Part  lil  lielow 

Priority  Anra  B:  PACKS  Progrtmi 

Eligible  Applicants:  Local  educational 
agencies  (LE.'Ks)  and  community-based 
organizations  are  eligible  to  receive 
grants  under  this  program.  A 
community-based  organization  nuMus  a 
private,  non-profit  organization  \vhi(  h  is 
representative  of  a  conmi unity,  or 
significant  segments  of  a  community. 
and  which  provides  eduiational  or 
related  services  to  individuals  in  the 
community. 

Program  Purpo.se:  The  Department  of 
Education  will  award  approximately  30 
grants  to  local  educational  agencies  or 
community-based  organizations  to 
improve  the  overall  academic  and  so<;ial 
development  of  at-risk  students.  The 
minimum  grant  award  is  S250.000  and 
the  maximum  is  $500,000  for  each  12- 
month  period. 

Successful  grantees  will  receive  a 
grant  to  operate  the  program  for  five 
years,  subject  to  the  availability  of 
funds,  satisfactory  progress,  and 
determination  that  continued  funding 
would  he  in  the  t)est  interest  of  the 
government.  The  applicant's  share  of 
project  costs  Cnon-Federal  share)  is  30 
percent  of  total  project  cost. 

In  order  to  receive  an  award,  eligible 
applicants  must: 

(1)  Identify  an  eligible  community  to 
be  assisted. 

(2)  Develop  a  comnumity  planning 
process  that  includes  pai-ents  and  family 
members,  local  school  officials,  teachers 
employed  at  .schools  within  the  eligible 
community,  public  housing  resident 
organization  members,  when  applicable, 
and  public  and  private  non-profit 
organizations  that  provide  education, 
(hild  protective  services,  or  other 
human  services  to  low-income,  at-risk 
children  and  their  families. 

(3)  Develop  a  concentrated  strategy  for 
implementation  of  a  community 
planning  process  that  targets  clusters  of 
at-risk  children  and  youth  in  the  eligible 
community. 

It  is  strongly  reconmiended  that  youth 
and  local  youth-serving  agencies  l>e 
incJuded  in  the  planning  pro€:ess. 

Note:  A  Notice  of  Final  Definition, 
Maximum  Grant  Award  and  ,Set«.lion 
Criteria  for  th«  FY  1995  FACIS  PMiRrani  is 
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publishinl  in  the  ED  .section  uf  this  issu<>  of 
th(!  Federal  Register. 

Pro^jram  Requirements:  Applicants 
must  propose  to  develop  or  expand 
programs  designed  to  improve  the 
academic  and  social  development  of  at- 
risk  students  at  selected  public  schools 
in  eligible  communities.  To  acx.omplish 
this  goal,  each  grantee  mu.st  institute  a 
collaborative  structure  that  trains  and 
coordinates  the  efforts  of  teachers, 
administrators,  social  workers,  guidance 
counselors,  parents  and  school 
volunteers  to  provide  concurrent  social 
ser\ic:es. 

Applicants  may  also  propo.se  a  variety 
iif  optional  activities  to  serve  the 
cornprnhensive  needs  of  at-risk  students 
in  the  conmiunity«These  a<;tivities  may 
include,  but  are  not  limited  to, 
homework  assistance  and  after- school 
jirograms.  including  educational,  social, 
and  athletic  activities;  nutrition 
services:  mentoring  programs;  family 
counseling;  and  parent  training 
programs. 

Eligible  Community:  Applicants  must 
demonstrate  that  they  are  proposing  to 
serve  an  identifiable  community  or 
neighborhood  with  boundaries  that  are 
generally  recognized  by  the  residents  in 
the  community  and  that  is  small  enough 
to  allow  a  concentration  of  resources 
and  the  potential  for  a  measurable 
impa(i.  The  community  mu.st  have  a 
significant  level  of  poverty,  violent 
orime  and  juvenile  delinquency. 

Services  for  at-risk  students  must  be 
offered  at  selected  public  schools  in  the 
eligible  community. 

Other  Requirements:  Applications 
developed  in  response  to  this  priority 
area  must  contain  a  comprehensive  plan 
describing  the  program  that  is  designed 
to  improve  the  academic  and  social 
development  of  at-risk  children  in 
schools  in  the  community.  The  plan 
should  articulate  a  vision  for  children, 
youth  and  their  families  and  include 
community-wide  strategies  and 
interventions  designed  to  prevent  crime 
and  change  the  environmental  factors, 
circumstances  and  attitudes  which  put 
children  and  youth  at  risk  of  ainhealthy 
and  destructive  behaviors. 

Applicants  must  provide  evidence  of 
support  for  accomplishing  the  objectives 
of  the  comprehensive  plan  from 
community  leaders;  a  school  district; 
local  officials;  and  other  organizations 
that  the  applicant  determines  to  he 
appropriate. 

Applicants  must  also  provide  an 
estimate  of  the  number  of  children  in 
the  eligible  community  expected  to  be 
served  under  the  program. 

Assurances:  Applicants  must  provide 
the  following  program  specific 


assurances:  (1)  That  the  applicant  will 
use  grant  funds  to  implement  the 
program  requirements;  (2)  that  the 
applicant  will  comply  with  any 
evaluation  requested  as  part  of  the 
FACES  program,  any  research  effort 
authorized  under  Federal  law,  and  any 
investigation  by  the  Secretary;  (3)  that 
the  applicant  shall  prepare  and  submit 
to  the  Secretary  an  annual  report 
regarding  any  program  conducted  with 
these  funds;  (4)  that  funds  made 
available  under  the  FACES  program 
.shall  be  u.sed  to  supplement,  not 
supplant  othfer  federal  funds  that  would 
otherwise  be  available  for  activities 
funded  under  this  program:  and  (5)  that 
the  applicant  will  maintain  separate 
accounting  records  for  the  program. 

In  addition,  the  standard  assurances 
described  in  Part  V.  Section  A-4  must 
be  included.  Forms  for  these  assurances 
are  included  in  this  application 
package. 

Applicants  must  address  all  of  the 
relevant  Application  Evaluation  Criteria 
found  in  Part  III.  below. 

Priority  Arpa  C:  Joint  Community 
Scbonls/FACES  Program 

In  order  to  receive  an  award  under 
this  priority,  applicants  must  meet  all 
requirements  of  both  the  FACES  and  the 
Community  Schools  Programs 
(Priorities  A  and  B). 

Eligible  Applicants:  Private,  non- 
profit, locally  initiated  community- 
hased  organizations  (CBOs)  with  a 
riOl (c)(3)  status  that  are  operated  by.  or 
are  members  of.  a  consortium  of  service 
providers  consisting  of  representatives 
from  five  or  more  of  the  following 
c;ategories:  (1)  Residents  in  the 
community;  (2)  business  and  civic 
leaders  actively  involved  in  providing 
employment  and  business  development 
opportunities  in  the  community;  (3) 
educators:  (4)  religious  organizations, 
which  shall  not  provide  sectarian 
instruction  or  worship  in  connection 
with  an  activity  funded  under  these 
grants:  (.'>)  law  enforcement  agencies:  (6) 
public  housing  agencies;  (7)  other 
public  agencies;  and  (8)  interested 
parties.  It  is  also  strongly  recommended 
that  youth  and  local  youth  serving 
agencies  he  represented. 

Applicants  requesting  funding  under 
this  priority  area  must  work  in 
partnership  with  a  local  educational 
agency  and  must  develop  an  in-.schooI 
component  as  part  of  the  proposed 
program. 

A  single  cOmmunity-based 
organization  or  consortium  must  be  the 
grantee  and  must  assume  responsibility 
for  administrative  and  fiscal 
management  and  reporting.  A 
community-based,  private,  non-profit 


organization  that  applies  for  funds,  but 
is  not  a  consortium,  must  involve  other 
community  organizations  as  equal 
partners  in  the  development  and 
implementation  of  the  project. 

Federally-recognized  Indian  Tribes 
are  also  eligible  for  funding  under  this 
priority  area. 

Program  purpo.se:  The  ACVF  and  the 
OESE  will  award  approximatelv  20 
grants  to  community-based 
organizations  for  S.=i00.000  to  Sl.l)()0.()()(3 
per  year  for  implementation  of  Joint 
Community  Schools/FACES  Programs. 
Because  of  limited  dollars,  most 
programs  will  be  funded  at  the  lower 
end  of  this  range.  Successful  grantees 
will  receive  funding  to  operate  the 
program  for  five  years,  subject  to  the 
availability  of  funds,  satisfactory 
progress,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

The  intent  to  fund  a  significant 
number  of  joint  projects  refiects  the 
Departments'  commitment  to 
collaboration.  It  is  intended  to  provide 
greater  flexibility  and  facilitate 
comprehensive  community- wide 
interventions  that  will  meet  the 
developmental  needs  of  children  and 
youth  in  a  holistic  manner  and  prevent 
crime  and  violence.  All  stakeholders, 
including  teachers,  parents,  social 
service  providers,  private  sector  and 
community  leaders  should  be  invoked 
in  the  project  as  equal  partners,  which 
should  result  in  community  owne.-'ship 
of  the  program.  The  consolidation  and 
joint  operation  of  the  program  should 
result  in  a  comprehensive  and  coherent 
continuum  of  care  for  children  and 
youth  on  a  daily  and  long-term  basis, 
including  academic,  social  and 
recreational  services  throughout  the 
entire  school  day,  into  the  evening 
hours,  on  weekends  and  holidays  and 
during  the  summer  months. 

Projects  funded  under  the  loiut 
Community  Schools/FACES  program 
should  provide  a  continuum  of  care  that 
will  significantly  increase  opportunities 
for  children  and  youth  to  develop  into 
physically  and  emotionally  healthy, 
contributing  members  of  society.  In 
taking  a  developmental  approach,  these 
joint  programs  are  expected  to  include 
plans  to  identify  and  meet  the  social 
and  academic  needs  of  children  and 
youth  that  will  be  served  jointly  by  the 
community  and  the  school  in  a  .safe  and 
violence-free  environment. 

Eligible  Community:  Applirants  must 
demonstrate  that  they  are  proposing  to 
.serve'an  identifiable  community  or 
neighborhood  with  boundaries  that  are 
generally  recognized  by  the  residents  in 
the  community  and  that  is  small  enough 
to  allow  a  concentration  of  resources 


and  the  potential  for  a  measurable 
impact.  The  community  must  have  a 
significant  level  of  poverty,  violent 
t:rime  and  juvenile  delinauencv. 

Population  to  be  Servea:  Children  and 
youth,  ages  5  through  18  who  reside  in 
the  community,  are  eligible  for 
participation  in  the  program.  While 
applicants  may  serve  children  and 
youth  in  the  entire  .">  through  18  age 
range,  they  are  encouraged  to  identify  a 
particular  developmentally-defined  age 
group  to  receive  services  to  maximize 
the  impact  of  the  program. 

Budget  and  Reporting:  A  single 
budget  may  be  submitted,  however,  the 
budget  must  separate  projected  costs 
and  non-Federal  share  for  Community 
Schools  and  FACES  programs  as  the 
required  non-Federal  share  varies  based 
on  the  funding  source.  Instructions  in 
Part  V  below  describe  how  this  should 
be  done.  Applicants  willing  to  comply 
with  the  highest  non-Federal  share 
requirements  for  a  given  year  for  both 
programs  do  not  have  to  separate  out 
Community  Schools  and  FACES 
budgets. 

The  two  Departments  are  currently 
developing  financial  and  programmatic 
reporting  requirements  that  will 
eliminate  duplication  and  ease  the 
reporting  burden.  Successful  grantees 
will  receive  instructions  on  these 
requirements. 

Applicants  must  addtess  all  of  the 
Application  Evaluation  Criteria  found  in 
Part  III,  below. 

Priority  Area  D:  Program  Evaluation 

The  following  section  describes  the 
evaluation  requirements  that  should  be 
addressed  by  applicants,  and  the 
opportunities  that  may  be  available  for 
organizations  that  successfully  compete 
for  grants  under  this  program 
announcement.  AppUcants  should  also 
note  that  a  national  evaluation  involving 
a  sample  of  projects  and  cross-site  data 
collection  and  analysis  may  be 
conducted  by  the  Federal  government 

All  Applicants 

•  All  applicants  must  agree  to 
cooperate  with  any  national  data 
collection,  research  and  evaluation 
activities  that  are  funded  and/or 
coordinated  by  the  Administration  for 
Children  and  Families  or  the  OfTice  of 
Elementary  and  Secondary  Education 
In  addition,  all  applicants  must 
demonstrate  that  key  staff  have  the 
knowledge  and  experience  needed  to 
participate  in  these  efforts. 

•  All  applicants  are  required  to 
submit  a  specific  plan  for  the  evaluation 
of  their  individual  projects.  The  plan 
should  provide  for  the  collection  and 
documentation  of  baseline,  progress  and 


outcome  data  on  all  phases  of  their 
projects,  including  planning  and 
implementation;  collaboration  and 
coordination:  on  program  participants, 
their  family  and  neighborhood 
environments;  on  the  nature, 
availability  and  access  to  services  and 
resources;  intensity  and  duration  of 
services  to  be  provided  and  on  the 
possible  effects  of  the  programs  on 
children,  youth  and  community. 

Grantees  are  required  to  periodically 
collect  and  maintain  data  that  can  be 
used  to  report  annually  to  Congress  on 
the  number  of  children  participating  in 
the  program;  the  academic  achievement 
of  such  children;  the  school  attendance 
and  graduation  rates  of  such  children; 
and  the  number  of  such  children  being 
processed  by  the  juvenile  justice  system. 
Technical  assistance  regarding  the 
implementation  of  these  evaluation 
activities  will  be  provided  to  programs 
that  receive  grants  under  tliis  program 
announcement. 

Applicants  for  foint  Community 
Schools/FACES  Programs 

•  Applicants  for  the  Joint  Community 
Schools/FACES  Program  are  required  to 
submit  detailed  plans  for  independent, 
third-party  evaluations.  The  plans 
should  include  both  implementation 
and  impact  components  and  use 
scientifically  valid  and  rigorous 
evaluation  designs.  Applicants  for  the 
joint  program  must  set  aside  a  portion 
of  their  propased  budgets,  but  no  more 
than  l.S%  of  the  total  budget,  to  carry 
out  the  evaluation  plan. 

Additional  funding  for  such  an 
evaluation  may  be  available  from 
private  foundations  and/or  the  Federal 
government.  This  possibility  of 
receiving  these  additional  funds  will  be 
explored  with  successful  applicants. 

•  Applicants  for  the  Joint  Community 
Schools/FACES  Program  may  be  eligible 
to  apply  to  the  National  Institutes;  of 
Health  (NIH)  for  a  Research 
Demonstration  Grant  to  Enhance 
Services  and  Assessment.  These  grants 
would  support  program  development 
and  assessment.  NIH  has  an  interc.st  in 
intervention  research  aimed  at  the 
prevention  of  aggressive  behavior  and 
violence  and  has  set  aside  $1.8  million 
in  FY  1995  for  grants  in  this  area.  The 
funds  will  be  awarded  to  researchers 
who  establish  partnerships  with 
prospective  applicants  to  the  Joint 
Community  Schools/FACES  Program  to 
enhance  local  interventions  for  at-risk 
youth  and  conduct  a  rigorous  study  of 
the  implementation  and  impact  of  the 
interventions.  This  partnership  would 
allow  successful  granteesJo  use  all 
funds  awarded  under  this 
announcement  for  program  purposes 


and  use  the  NIH  funds  for  the 
evaluation.  It  is  expecied  that  fewer 
than  five  (5)  of  these  research 
demonstration  grants  will  be  funded. 

Major  criteria  for  the  award  of  the  NIH 
funds  will  be  research,  training  and 
achievements  of  the  Principal 
Investigator  and  other  research  staff, 
demon.stration  of  a  collaborative 
relationship  between  the  research 
organization  and  the  Joint  Community 
Schools/FACES  Program  8pplicant(s); 
and  the  extent  to  which  representatives 
from  the  community  are  involved  in  all 
phases  of  the  research  from  design 
through  analysis  and  reporting. 
Technical  assistance  is  available  from 
NIH  to  Joint  Community  Schools/ 
FACES  Program  applicants  in  forming 
these  partnerships  with  interested  and 
qualified  researchers  as  well  as  in 
developing  their  project  concept,  plans 
and  research  methodology. 

Since  research  plans  must  be 
integrated  into  the  program  initiative 
from  the  outset,  it  is  important  that 
interested  applicants  immediately 
contact  James  Broiling.  Ph.D..  Violence 
and  Traumatic  Stress  Research  Branch. 
National  Institute  of  Mental  Health. 
5600  Fishers  Lane,  Parklawn  Building 
lOc-24.  Rockville.  MD  20857.  Dr. 
Broiling  can  be  reached  by  telephone  at 
(301)  443-3728  or  by  FAX  at  (301)  443- 
4045. 

Priority  Area  E:  Duration  of  the  Projact 

This  announcement  solicits 
applications  for  five-year  prolecls  (60 
months).  Initial  grant  awards,  made  on 
a  competitive  basis,  will  be  for  one-year 
{12-month)  budget  periods. 
Applications  for  continuation  grants 
beyond  the  one-year  budget  periods,  but 
within  the  60-month  project  periods, 
will  be  entertained  in  subsequent  years 
on  a  non-<:ompetitive  basis,  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantees,  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Priority  Area  F  Federal  Share  of  the 
Project 

The  range  of  the  Federal  share  of 
project  costs  is  as  follows; 

Priority  Area  A,  the  Community 
Schools  Program:  The  preferred  range  of 
Federal  share  for  projects  is  between 
$250,000  and  $500,000  for  each  12- 
month  period,  but  smaller  grants  will  be 
entertained  on  an  exception  basis.  All 
applications  will  be  reviewed  under  the 
criteria  found  in  Part  III  below  and  must 
show  collaboration  with  and  linkages  to 
other  community  organizations. 
Applicants  should  refer  to  Part  VI. 
Appendix  B:  Table  of  ConrtmunUy 
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St;hools  Funding  Allocations  by  .State, 
to  identify  the  amount  of  funds 
available  for  community-based 
organizations  in  their  State. 

Pn'ority  Area  B.  FACES  Program:  The 
range  of  Federal  Share  for  projects  is 
between  $250,000  and  $500,000  for  each 
12-nionth  period. 

Priority  Area  C,  Joint  Community 
Schools/FACES  Program:  The  range  of 
Federal  Share  for  projects  is  between 
$50().()()0  and  $1,000,000  for  each  12- 
monlh  period.  Most  of  the  grants  will  be 
funded  at  the  lower  end  of  the  range. 

Prinrity  Arna  G  Grantee  Shore  of  the 
Project 

The  applicant  share  of  proje<;t  is  as 
follows: 

Priority  Area  A.  the  Community 
Schools  Program:  The  required  non- 
Federal  share  is  25  percent  of  total 
project  (  osis  (i.e..  Federal  and  non- 
Federal)  lor  FYs  1995  and  199B.  30 
percent  for  FY  1997,  and  40  pen:ent  for 
FYs  1998  and  1999.  For  example,  a  . 
project  requesting  $250,000  in  Federal 
funds  must  include  a  match  of  at  least 
$83,333  (25  percent  of  a  total  project 
cost  of  $333,333)  for  FYs  1995  and  199R. 
For  FY  1997,  the  non-Federal  match 
would  be  at  least  $107,142  for  a  total 
budget  of  $357,142.  For  FYs  1998  and 
1999.  the  match  is  $166,666  per  year  for 
a  total  budget  of  $416,666  per  year. 

Priority  Area  B,  The  FACES  Program: 
The  applicant  share  of  project  costs  for 
the  FACES  Program  is  30  percent  of 
total  project  costs. 

Priority  Area  C.  Joint  Community 
Schools/FACES  Program:  Applicants 
must  fulfill  the  non-Federal 
requirements  for  each  individual 
program.  See  instructions  in  Part  V. 
Section  A. 2.  regarding  construction  of 
the  budget. 

For  all  applications  submitted  under 
this  program  announcement,  at  least  15 
percent  of  the  non-Federal  match  must 
be  provided  from  private  or  nonprofit 
sources.  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
fairly  evaluated,  including  personnel, 
plant,  equipment,  and  services.  Federal 
funds  provided  to  States  and  services  or 
otliiT  resources  purchased  with  Federal 
funds  may  not  be  used  to  match  project 
grants.  For  the  Community  Schools 
Pro>;ratiis.  however,  funds  appropriated 
by  Ciongress  for  the  activity  of  any 
agiMU  y  of  an  Indian  Tribal  government 
or  the  Bureau  of  Indian  Affairs  of  any 
Indian  lands  may  be  used  to  provide  the 
non-Federal  share  for  the  cost  of  these 
programs. 

.Any  applicant  that  does  not  provide 
the  required  percentage  of  non-Federal 
sli.Tre  will  not  be  funded. 


UMI 


Part  III.  Application  Evaluation 
Criteria 

Applications  submitted  in  respon.se  to 
this  program  announcement  will  be  read 
and  evaluated  based  on  the  application 
evaluation  criteria.  The  point  values 
following  each  criterion  indicate  the 
numerical  weight  each  will  be  accorded 
in  the  evaluation.  The  information  that 
follows  each  criterion  includes  those 
areas  that  applicants  must  address  in 
their  proposals. 

Applicants  should  organize  and 
present  the  Program  Narrative  section  of 
the  application  in  the  order  of  the  five 
Application  Evaluation  Criteria.  It  has 
been  our  experience  that  applications 
that  are  not  organized  according  to  the 
criteria  and  do  not  address  all  the 
criteria  generally  rate  very  poorly. 

Criterion  1 :  Objectives  and  Need  for 
Assistance  (15  Points) 

•  Demonstrate  the  need  for  the 
assistance  and  identify'  existing  gaps  in 
services,  infrastructure  and 
opportunities  that,  if  filled,  will  support 
the  academic  and  social  development  of 
children  and  youth  in  the  community 
and  reduce  crime  and  violence. 

•  Clearly  state  the  measurable  goals 
and  objectives  of  the  proposed  project. 

•  Identify  the  geographic  area  to  be 
served.  Describe  what  makes  the  area  an 
identifiable  community  or 
neighborhood  and  demonstrate  that  the 
community  is  small  enough  to  allow  a 
concentration  of  resources  that  will 
result  in  an  appreciable  difference  for 
children,  youth  and  the  community 
itself. 

•  Provide  data  on  the  number,  gender 
and  ethnic/cultural  background  of  the 
children  and  youth  in  the  area.  (This 
applies  only  to  the  use  of  funds  for 
Community  Schools  and  Joint 
Community  Schools/FACES  Programs.) 

Criterion  2:  Approach  (30  Points) 

•  Describe  the  underlying  child  and 
youth  development  principles  that  will 
be  employed  as  a  framework  for  the 
program  and  discuss  why  this 
framework  was  chosen  and  how  it  will 
lead  to  the  reduction  of  crime  and 
violence.  Identify  the  age  group(s)  of  the 
children  and  youth  to  be  served  and 
explain  the  reasons  for  that  choice. 
Indicate  the  period  of  time  over  which 
children  and  youth  will  receive 
services. 

•  Describe  in  detail  how  the  applicant 
will  achieve  each  of  the  goals  and 
objectives  li.sted  above  in  Objectives  and 
Need  for  Assistance  and  identify  any 
unusual  features  of  the  program. 

•  Describe  the  continuum  of  services 
and  activities  that  will  be  provided  and 


indicate  how  those  services  will  meet 
the  academic,  social  and  developmental 
needs  of  the  participants  and  reduce 
crime  and  violence. 

•  Indicate  how  services  and  activities 
will  take  into  account  and  be  sensitive 
to  cultural  differences  of  children  and 
youth  being  served,  including  racial  and 
ethnic  background,  gender,  religious 
beliefs,  physical  capacity  and  sexual 
orientation.  Assure  that  funds  will  be 
used  to  pravide  academic  programs, 
supervised  sports  programs  and  extra- 
curricula  activities.  (This  applies  only  to 
use  of  funds  for  Community  Schools 
and  Joint  Community  SchooLs/FACES 
Programs.) 

•  Describe  if  and  how  applicant  will 
arrange  for  the  provision  of  needed 
preventive  health  services  and 
treatment,  including  initial  physical 
examinations,  first  aid  training, 
nutritional  guidance,  and  .substance 
abuse  treatment  where  appropriate. 
Indicate  how  applicant  will  identify 
other  funding  sources  for  these  services, 
using  funds  under  this  grant  program  for 
these  purposes  only  as  the  dollar  of  last 
resort.  (This  applies  only  to  use  of  funds 
for  Community  Schools  and  Joint 
Community  Schools/FACES  Programs.) 

•  Identify  the  physical  location(s)  of 
the  program  and  assure  that  public 
schools  or  other  local  facilities  will  be 
used.  FACES  applicants  must  propose 
to  u.se  public  school  facilities. 
Demonstrate  that  the  location  and  the 
services  are  safe  and  secure  and 
accessible  to  children,  youth  and 
families,  in  terms  of  days  and  hours  of 
operation  and  sensitivity  to  the 
population  served. 

•  Describe  the  consortium.  Provide  an 
agreement  signed  by  each  consortium 
member  that  identifies  the 
organizational  structure  of  the 
consortium  including  the  overall 
leadership,  membership  requirements 
and  responsibilities,  decision-making 
procedures  and  fiscal  and  programmatic 
commitments,  including  generation  of 
local  support  and  contributions  to  non- 
Federal  share.  Identify  a  strategy  to 
coordinate  and  deliver  services  between 
schools  and  community-based 
organizations,  including  youth-serving 
organizations;  address  fiscal, 
programmatic  and  other  barriers  to 
coordination;  and  indicate  how  these 
barriers  will  be  addressed.  Provide 
assurance  that  «ommunify  leaders, 
businesses,  local  education  agencies, 
local  officials.  State  officials.  Indian 
Tribal  government  offices  and  other 
appropriate  organizations  support  the 
consortium.  (This  applies  only  to  use  of 
funds  for  Community  Schools  and  Joint 
Community  Sc.hooLs/FACES  Programs  ) 
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•  Provide  information  that 
demonstrates  the  effort  to  generate  local 
support  for  the  program  from' 
community  leaders,  a  school  district, 
local  officials  and  other  organizations 
that  the  applicant  determines  to  be 
appropriate. 

•  List  State.  Federal  and  foundation 
programs  with  which  the  applicant  has 
coordinated,  including  Family 
Preservation  and  Family  Support  State 
planning  efforts.  Corporation  for 
National  and  Community  Service 
Projects,  formally  designated 
Empowerment  Zones  and  Enterprise 
Communities,  and/or  the  Pulling 
America's  Communities  Together 
(PACT)  planning  process.  (This  applies 
only  to  use  of  funds  for  Community 
Schools  and  Joint  Community  Schools/ 
FACES  Programs.) 

•  Indicate  to  what  extent  a 
community  planning  process  has 
occurred  and  the  extent  of  the  planning 
effort  that  still  remains  to  be 
accomplished.  Include  information  on 
the  process  and  timing  for  the  phase-in 
of  services  and  other  program 
components.  Provide  information  on  the 
manner  in  which  any  of  the  following 
groups  have  been  or  will  be  included  in 
the  planning  and  implementation  of  this 
effort:  children,  youth  and  family 
members;  local  school  officials  and 
teachers:  business  and  civic  leaders; 
religious  organizations;  museums, 
cultural  and  arts  organizations;  parks 
and  recreation  organizations;  juvenile 
justice,  law  enforcement  and 
community  policing  representatives; 
community  residents,  neighborhood 
associations  and  public  housing  groups; 
public  and  private  non-profit 
organizations  that  provide  education, 
child  protective  services,  or  other 
human  services;  and  other  appropriate 
entities  such  as  social  service,  health 
and  mental  health  agencies.  Identify 
barriers  to  participation  and  indicate 
how  those  barriers  will  be  overcome. 

•  Describe  the  strategy  for  recruiting 
children  and  youth  into  the  program, 
including  a  strategy  for  recruiting  those 
children  and  youth  not  connected  to  the 
school  system.  If  appropriate,  indicate 
how  applicant  will  deliver  services  to 
the  youth  and/or  family  through 
outreach  activities  and  home  visits. 
Describe  the  terms  and  conditions  for 
participation  of  children  and  youth, 
including  mechanisms  for  obtaining 
written  permission  from  parents  or 
guardians  and  securing  an  application 
for  participation.  Describe  the 
mechanism  for  assuring  that  an  average 
attendance  rate  of  not  less  than  75 
percent  is  maintained  for  enrolled 
participants.  In  addition,  describe  the 
policy  for  identifying  children  or  youth 


who  are  deemed  a  danger  to  themselves 
or  others  and  for  referring  them  to  other 
more  appropriate  services.  (This  applies 
only  to  u.se  of  funds  for  Community 
Schools  and  Joint  Community  Schools/ 
FACES  Programs.) 

•  Identify  a  collaborative  structure 
that  trains  and  coordinates  efforts  of 
administrators,  social  workers,  guidance 
counselors,  parents,  teachers  and  school 
volunteers. 

•  Identify  how  youth,  community 
volunteers  and  staff  of  community- 
based  organizations  will  be  trained. 
Provide  assurance  that  applicant  will 
cooperate  and  participate  in  training 
and  technical  assistance  activities 
provided  or  sponsored  by  HHS.  (This 
applies  only  to  use  of  funds  for 
Community  Schools  and  Joint 
Community  Schools/FACES  Programs.) 

•  Describe  procedures  for 
maintaining  confidentiality  of  records 
on  individual  children,  youth  and 
families  served.  Identify  how  pertinent 
information  about  individuals  can  be 
appropriately  shared  with  service 
providers  and  describe  how  data 
collection  on  program  participation  and 
will  be  conducted  in  a  manner 
consistent  with  Federal  regulations 
governing  pupil  privacy.  (This  applies 
on4^'  to  use  of  funds  for  Community 
Schools  and  Joint  Community  Schools/ 
FACES  Programs.) 

Criterion  3:  Results  or  Benefits  Expected 
(15  Points) 

•  Describe  the  long  and  short  term 
outcomes  of  the  program.  Indicate,  in 
measurable  terms,  appropriate 
indicators  for  assessment  of  program 
implementation  and  impact. 

•  Estimate  the  number  and 
characteristics  (gender,  ethnicity  and/or 
racial  group,  ages,  academic  standing, 
etc.)  of  the  children  and  youth  that  will 
benefit  from  this  project.  (FACES 
applicants  need  only  supply  the  number 
of  children  and  youth  to  be  served.) 

Criterion  4:  Program  Evaluation  (15 
Points) 

•  Provide  assurance  that  the 
applicant  will  cooperate  with  any  data 
collection,  research  or  evaluation  efforts 
independently  funded  or  sponsored  by 
HHS  and/or  ED. 

•  Provide  an  evaluation  plan  for  the 
proposed  project  that  is  thorough, 
feasible  and  appropriate.  This 
evahiation  must  include  collection  of 
baseline  data  and  identification  and 
tracking  of  indicators  that  will  show 
progress  in  program  implementation 
and  attainment  of  outcomes.  These  data 
should  be  collected  in  the  areas  of 
program  planning;  collaboration  and 
coordination:  and  program 


implementation,  including  intensity, 
duration  and  location  of  services 
provided.  Applicants  for  the 
Community  Schools  and  Joint 
Community  Schools/FACES  programs 
should  also  collect  ba.seline  data  on 
individual  children  and  youth,  their 
families  and  neighborhood 
environments.  Applicants  for  FACES 
programs  must  include  a  plan  for  the 
a.ssessment  of  social  and  academic 
achievement  of  children  and  youth 
served. 

•  Provide  information  on  how  the 
program  will  periodically  collect  and 
maintain  data  that  can  be  used  to  report 
annually  to  Congress  on  the  number  of 
children  participating  in  the  program: 
the  academic  and  social  achievement  of 
such  children;  the  school  attendance 
and  graduation  rates  of  such  children: 
and  the  number  of  such  children  being 
processed  by  the  juvenile  justice  system. 

•  Applicants  applying  for  a  Joint 
Community  Schools/FACES  Program 
mu.st  provide  a  plan  for  a  third-party 
evaluation  that  is  comprehensive: 
includes  a  rigorous  scientifically  valid 
evaluation  design:  and  is  capable  of 
contributing  to  the  state  of  knowledge  in 
this  field.  Provide  information  on 
experience  of  the  third-party  evaluator. 

Criterion  5:  Staff  Background  and 
Organizational  Experience  (20  Points! 

•  Identify  the  skills,  experience  and 
educational  requirements  of  key  staff 
and  indicate  how  they  are  relevant  to  • 
the  objectives  of  the  project.  Include 
resumes  of  individuals  already  chosen 
for  positions.  Identify  recruitment 
strategies  that  will  be  used  to  identify 
potential  staff  and  volunteers,  especially 
those  that  will  be  used  to  hire  staff  that 
refiect  or  come  from  the  community. 

•  Demonstrate  the  ability  to 
effectively  manage  the  project  including 
the  ability  to  lead  community 
prevention  efforts,  coordinate  activities 
with  schools  and  other  agencies  and 
participate  in  or  develop  evaluation 
activities. 

•  Provide  assurances  that  staff-to- 
participant  ratio  (including  volunteers) 
is  appropriate  to  the  activities  and 
service  provided.  Demonstrate  that  this 
ratio  reflects  the  opportunity  for 
children  and  youth  to  develop  positive, 
consistent  and  nurturing  relationships 
with  adults.  (This  applies  only  to  use  of 
funds  for  Community  Schools  and  Joint 
Community  Schools/FACES  Programs.) 

Criterion  6:  Budget  Appropriateness  (10 
Points) 

•  Discuss  the  costs  of  the  proposed 
project  in  terms  of  children,  youth  and 
neighborhoods  served.  Include  funds  in 
the  budget,  as  appropriate,  for  training      j 
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and  technical  assistance,  evaluation  and 
the  cost  of  up  to  3  annual  trips  to 
Washington.  D.C.  for  two  people  to 
participate  in  meetings  and  conferences. 

•  Explain  and  justify,  in  terms  of 
amount  and  benefits  to  be  derived,  any 
use  of  Federal  funds  for  minor 
renovation  of  existing  facilities  or  for 
health  or  substance  abuse  treatment. 
Demonstrate  that  no  more  than  five 
percent  of  Federal  funds  will  be  used  to 
pay  for  the  administrative  costs  of  the 
program,  especially  if  the  applicant's 
approved  indirect  cost  rate  is  higher 
than  five  percent.  (This  applies  only  to 
use  of  funds  for  Community  Schools 
and  Joint  Community  Schools/FACES 
Programs.) 

•  Describe  the  fiscal  control  and 
accounting  procedures  that  will  ensure 
prudent  use,  proper  and  timely 
disbursement  and  accurate  accounting 
of  funds  received  under  this  program 
announcement.  Assure  that  competitive 

I   procedures  will  be  used  when 
purchasing  contracting  or  otherwise 
providing  goods,  activities  and  services. 

•  Provide  assurances  that  no  funds 
from  this  project  will  be  used  to  provide 
sectarian  worship  or  sectarian 
instruction.  (This  applies  only  to  use  of 
funds  for  Community  Schools  and  Joint 
Community  Schools/FACES  Programs.) 

•  Provide  evidence  ihat  the  applicant 
can  and  intends  to  generate  the  local 
financial  and  in-kind  support,  service 
and  commitments  that  will  be  required 
for  non-Federal  match  over  the  life  of 
the  project.  Provide  a  description  of 
charitable,  private  and  non-profit 
resources  that  will  be  obtained  to 
support  the  program. 

Part  rv.  Application  Process 

A.  Application  Bequirements 

To  be  considered  for  a  grant  under 
this  program  announcement, 
applications  must  be  submitted  on 
forms  found  in  Part  VI,  Appendix  C,  and 
in  accordance  with  guidance  provided 
below.  The  application  must  be  signed 
by  an  individual  authorized  to  act  for 
the  applicant  agency  and  assume 
responsibility  for  obligations  imposed 
by  the  terms  and  conditions  of  grant 
award. 

If  more  than  one  agency  is  involved 
in  submitting  a  single  application,  one 
entity  must  be  identified  as  the 
applicant  organization  with  legal 
responsibility  for  the  grant. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  with  its 
application.  Proof  can  include  a  copy  of 
the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 


Section  501(c)(3)  of  the  IRS  code,  or  a 
copy  of  the  currently  valid  IRS  tax- 
exemption  certificate,  or  a  copy  of  the 
articles  of  incorporation  bearing  the  seal 
of  the  State  in  which  the  corporation  or 
association  is  domiciled. 

B.  Paperwork  Bed  action  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record-keeping  requirements  in 
regulations,  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  grant 
applications  under  OMB  Control 
Number  0348-0043.  i 

C.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs, "  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design  ^ 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas. 
Louisiana.  Minnesota.  Montana. 
Nebraska.  Oklahoma.  Oregon. 
Pennsylvania,  South  Dakota.  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  19 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants  must 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  to  the  prospective 
application  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
early  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 


date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCS  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
orexplain"rule. 

When  comments  are  submitted 
directly  to  ACF.  they  must  be  addres.sed 
to:  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  S.W., 
Washington,  D.C.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Part  VI,  Appendix  A  below. 

D.  Avnilability  of  Forms  and  Other 
Materials 

To  be  considered,  each  application 
must  be  submitted  on  the  forms 
provided  in  Part  VI,  Appendix  C.  The 
forms  may  be  reproduced,  as  needed. 

E.  Application  Consideration 

All  applications  will  be  screened  to 
determine  eligibility  of  the  applicant. 
Applications  submitted  by  ineligible 
applicants  will  not  be  reviewed  or 
considered  for  funding.  Applications 
which  are  complete  and  conform  to  the 
requirements  of  this  program 
announcement  will  be  subject  to  a 
competitive  review  against  the  specific 
Application  Evaluation  Criteria 
contained  in  Part  III  of  this 
announcement.  This  review  will  be 
conducted  in  Washington,  D.C.  by  teams 
of  experts  knowledgeable  in  the  areas  of 
child  and  youth  development, 
education,  drug  and  violence 
prevention,  juvenile  justice,  social 
services,  community  development  and 
related  areas.  The  results  of  the 
competitive  review  will  be  analyzed  by 
Federal  staff  who  will  recommend 
applications  for  funding  as  either  joint 
or  single  program  grants  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  and/or  the  Commissioner  for 
the  Administration  on  Children,  Youth 
and  Families. 

The  Assistant  Secretary  and/or 
Commissioner  will  make  the  final 
selection  of  the  applicants  to  be  funded. 
Priority  for  funding  will  be  given  to 
applicants  who  propose  to  carry  out 
projects  and  activities  in  communities 
that  have  significant  poverty.juvenile 
delinquency  and  violent  crime  and  who 
can  demonstrate  the  greatest  effort  in 
generating  local  support  for  the 
program.  In  addition,  the  Assistant 
Secretary'  and/or  Commissioner  may 


show  preference  for  applications 
proposing  projects  in  diverse  geographic 
areas  that  would  not  otherwise  be 
served.  Special  consideration  will  be 
given  to  qualified  applicants  that  meet 
the  primary  grant  requirements  and 
sprve  areas  that  are  preparing  or 
implementing  comprehensive 
community-based  strategic  plans  for 
achieving  both  human  and  economic 
development  in  an  integrated  manner, 
especially  those  applicants  that  operate 
within  formally  designated 
Empowerment  Zones  or  Enterprise 
Communities  or  that  have  participated 
in  the  Pulling  America's  Communities 
Together  (PACT)  planning  process. 

In  awarding  Community  Schools 
Program  grants,  the  Commissioner  may 
elect  to  consider  an  applicant's  past 
performance  in  providing  ser\'ices  to 
children  and  youth  and  may  elect  not  to 
fund  any  applicant  having  known 
management,  fiscal  or  other  problems 
which  make  it  unlikely  that  they  would 
be  able  to  perform  effectively.  Regional 
Offices  will  be  consulted  regarding 
these  applications. 

Grant  awards  of  FY  1995  funds  will 
be  made  by  September  30,  1995.  Subject 
to  the  availability  of  resources  in  FY 
1996  and  the  number  of  acceptable 
applications  received  as  a  result  of  this 
program  announcement,  the  Federal 
government  may  elect  to  select 
recipients  for  FY  1996  new  grant  awards 
out  of  the  pool  of  applications 
submitted  under  this  program 
announcement. 

Successful  grantees  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  will  set  forth 
the  amount  of  funds  granted,  the  terms 
and  conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated. 

Organizations  whose  applications  will 
not  be  funded  will  be  notified  of  that 
decision  in  writing  as  soon  as  possible 
after  final  funding  decisions  are  made. 

Part  V:  Application  Content, 
Instructions,  Assembly  and  Submission 

A.  Content.  Instructions  and  Assembly 
of  Application. 

Each  application  must  contain  the 
following  items  in  the  order  listed. 
Applicants  should  number  all  pages  to 
make  review  and  evaluation  easier. 

1 .  Application  for  Federal  Assistance. 
(Standard  Form  424.  REV  4-88).  To  fill 
out  this  Form,  follow  the  instructions  in 
Part  VI,  Appendix  C.  In  Item  8  of  Form 
424,  check  "New.  "  In  Item  10  of  the 
424,  clearly  identify  the  Catalog  of 


Federal  Domestic  Assistance  Program 
Number  and  Title  of  the  program  for 
which  funds  are  being  requested 
(Priority  Area  A:  Community  Schools 
Program  (93.588):  Priority  Area  B: 
FACES  Program  (84.285A);  or  Priority 
Area  C:  Joint  Community  Schools/ 
FACES  Program  (93.588  and  84.285A)). 

2.  Budget  Information.  (Standard 
Form  424A,  REV  4-88).  Provide  amounts 
for  major  budget  categories. 

For  a  budget  submitted  in  response  to 
Priority  Area  C:  Joint  Community 
Schools/FACES  Program,  Columns  1-4 
of  Section  B  of  the  Standard  Form  424 
should  include  the  following 
information:  Column  1:  FACES  Federal 
Costs;  Column  2:  FACES  Non-Federal 
Share;  Column  3:  Community  Schools 
Federal  Costs;  and  Column  4: 
Community  Schools  Non-Federal  Share. 

3.  Budget  Justification.  List  on 
standard  size  plain  white  paper  the 
amounts  and  sources  of  all  funds,  both 
Federal  and  non-Federal,  that  will  be 
used  for  this  project.  Explain  how  these 
funds  will  be  used. 

4.  Assurances.  (Standard  Form  424B. 
Certification  Regarding  Drug-Free 
Workplace,  Certification  Regarding 
Debarment,  Certification  Regarding 
Lobbying  and  Certification  Regarding 
Environmental  Tobacco  Smoke).  Of 
these  forms,  only  the  Standard  Form 
424B  and  the  Certification  Regarding 
Lobbying  need  to  be  signed  and 
returned  with  the  application.  Note:  For 
FACES  and  Joint  Community  Schools/ 
FACES  Programs  the  Program  Specific 
Assurances  Form  must  also  be  signed 
and  returned  with  the  application.  By 
signing  the  Standard  Form  424,  the 
applicant  agrees  to  abide  by 
requirements  regarding  drug-free 
workplace,  debarment  and 
environmental  tobacco  smoke. 

5.  Project  Summary  Description. 
Clearly  mark  this  page  with  the 
applicant's  name  as  shown  in  item  5  of 
the  Standard  Form  424  and  the  title  of 
the  project  as  shown  in  item  11  of  the 
same  Form.  The  summary,  not  to  exceed 
one  page,  should  accurately  and 
concisely  refiect  the  proposal  and 
include  a  description  of  the  objectives  of 
the  project,  approaches  to  be  used  and 
outcomes  expected. 

6.  Program  Narrative  Statement. 
Applicants  should  use  the  Evaluation 
Criteria  in  Part  III  as  a  way  to  organize 
the  Program  Narrative  and  should 
address  all  the  specifics  contained  in 
the  criteria.  The  pages  of  the  narrative 
section  must  be  numbered  and  are 
limited  to  45  typed  pages,  double 
spaced,  printed  only  on  one  side,  with 
at  least  1/2  inch  margins.  Applications 
which  contain  a  Program  Narrative 
Statement  longer  than  45  double-spaced 


pages  will  not  be  reviewed  or 
considered  for  funding.  In  addition, 
please  note  that  previous  attempts  by 
applicants  to  exceed  page  limits  or  to 
circumvent  space  limitations  by  using 
small  print  have  resulted  in  negative 
responses  from  reviewers  because  of  the 
difficulty  in  reviewing  the  application. 
It  is  in  the  best  interest  of  applicants  to 
ensure  that  the  narrative  statement  is 
easy  to  read,  logically  developed  in 
accordance  with  evaluation  criteria  and 
adheres  to  page  limitations. 

7.  Organizational  Capability 
Statement.  Applicants  must  provide 
information  (no  more  than  three  pages, 
double-spaced)  on  the  applicant 
agency's  experience  and  ability  to  bring 
together  a  broad  consortium  of 
organizations;  and  on  planning  and 
management  capabilities.  Applicants 
should  provide  and  explain  an 
organizational  chart  and  show  the 
relationship  of  this  project  to  the  current 
organization. 

Applicants  must  provide  assurances 
that  a  separate  accounting  system  will 
be  established  to  manage  funds  awarded 
under  this  program  and  that  competitive 
procedures  will  be  used  for  all  project- 
related  contracts  and  purchases. 

8.  Supporting  Documentation.  These 
documents  might  include  resumes, 
newsclippings.  and  evidence  of  efforts 
to  coordinate  services  at  the  local  level. 
The  maximum  for  supporting 
documentation  is  15  pages,  exclusive  of 
letters  of  agreement.  Documentation 
over  the  15  page  limit  will  not  be 
reviewed.  The  applicant  may.  however, 
include  as  many  letters  of  agreement  as 
are  appropriate  to  support  the 
commitment  of  consortium  members. 

B.  Application  Submission 

To  be  considered  for  a  grant,  each 
applicant  mu.st  submit  a  signed  original 
and  two  additional  copies  of  the  grant 
application,  including  all  attachments, 
to  the  application  receipt  point 
specified  below.  The  original  copy  of 
the  application  must  have  an  original 
signature,  signed  in  black  ink.  Each 
copy  must  be  stapled  (back  and  front)  in 
the  upper  left  corner  All  copies  of  the 
application  must  be  submitted  in  a 
single  package. 

Because  each  application  will  be 
duplicated  by  the  government,  do  not 
use  or  include  separate  covers,  binders, 
clips,  tabs,  plastic  inserts,  maps, 
brochures  or  other  items  that  cannot  be 
processed  easily  on  a  photocopy 
machine  with  an  automatic  feed. 

Closing  Date  for  the  Receipt  of 
Applications:  The  closing  date  for 
receipt  of  applications  for  the  grant 
programs  in  this  announcement  is  May 
5. 1995. 
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Applications  may  he  submitted  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447. 
Hand  delivered  applications  will  be 
accepted  during  normalworking  hours 
of  8  a  m.  to  4:30  p.m.,  Monday  through 
Friday  at  the  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  floor.  ACF 
Guard  Station,  901  D  Street,  SW., 
Washington,  DC  20447. 

Envelopes  containing  applications 
must  clearly  indicate  the  Program 
Announcement  Number  ACF-93588.951 
and  the  priority  area  that  the  application 
is  addressing:  Priority  Area  A: 
Community  Schools  Program;  Priority 
Are  B:  FACES  Program;  or  Priority  Area 
C:  Joint  Community  Schools/FACES 
Program. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
receipt  date  at  the  above  address.  Please 
note  that  this  is  a  departure  from  the 
traditional  approach  of  using  post 
marks  instead  of  receipt  date  to 
determine  eligibility  of  application  for 
review. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  stated 
above  and  are  not  received  by  the 
receipt  date  are  considered  late 
applications.  These  applications  will 
not  be  reviewed  or  considered  for 
funding. 

Extension  of  Deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  earthquakes,  floods  or  hurricanes, 
etc.,  or  when  there  is  a  widespread 
disruption  of  the  mails.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.28.SA  for  the  FACE.S  Program  and 
Number  93.588  for  the  Community  School 
Program  ) 

Diited:  Februarj'  27.  1995. 
Thomas  Payzant, 

Assistant  Secretary.  Office  of  Elementary  and 
Secondary  Education. 

nai  id  February  27, 1995. 
Ulivia  A.  Golden, 

Commissioner.  Administration  on  Children. 
Youth  and  Families. 

Appendix  A 

Executive  Order  12372— State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn.  Attn:  Arizona  State 
Clearinghouse.  3800  N  Central  Avenue, 


14th  Floor,  Phoenix.  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracic  L.  Copeland.  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration.  PO  Box  3278.  Little  Rock, 
Arkansas  72203,  Telephone  (.501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth.  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover.  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development.  717  14fh  Street.  NW,  Suite 
500.  Washington.  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse. 

Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  (k)vernor.  Office  of 
Planning  and  Budgeting,  The  Capitol. 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghouse.  254 
Washington  Street,  SW.  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga.  State  Single  Point  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building,  Springfield.  Illinois 
62706.  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwcll.  Budget  Director.  State 
Budget  Agency,  212  State  House, 
Indianapolis.  Indiana  46204.  Telephone 
(317)232-5610 

Iowa 

Mr.  Steven  R.  McCann.  Division  of 
Community  Progress.  Iowa  Department  of 
Economic  Development.  200  East  Grand 
Avenue.  Dcs  .Moines.  Iow.t  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government.  1024 
Capitol  Center  Drive.  Frankfort,  Kentucky 
40601 ,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38.  .Augusta.  Maine 
04333.  Telephone  (207)  289-3261 

Maryland 

Ms  Mary  Abrams,  Chief,  .Maryland  State 
Clearinghouse.  Department  of  State 
Planning.  301  West  Preston  Streett, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 


Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street.  Room  1803,  Boston. 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pasfula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909.  Telephone  (517)  373- 
7356 

Mississi(ipi 

Ms.  Cathy  Malletle,  Clearinghouse  Officer. 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street.  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
(Clearinghouse.  Office  of  Administration. 
P.O.  Box  809,  Room  430.  Truman  Building. 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
City.  Nevada  89710.  Telephone  (702)  687- 
4065.  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jefferey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review.  Process/James 
E.  Bieber.  2'/2  Beacon  Street.  Concord.  New 
Hampshire  03301.  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W  Adkins,  Acting  Director,  Division 
of  Community  Resources.  N.J.  Department 
of  Community  .Affairs,  Trenton,  New  Jersey 
08625-0803.  telephone  (609)  292-661 3 
Please  direct  correspondence  and 

questions  to; 

Andrew  J.  Jaskolka.  State  Review  Process. 
Division  of  Community  Resources.  CN  814. 
Room  609.  Trenton.  New  Jersey  08625- 
0803.  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott.  Deputy  Director,  State  Budget 
.Division,  State  Budget  Division.  Room  190, 
Bataan  Memorial  Building.  Santa  Fe.  New 
Mexico  87503.  Telephone  (.505)  827-3640. 
Fax (505) 827-3006 

New  York 

New  York  State  Clearinghouse,  Division  o! 
th(!  Budget,  State  Capitol,  Albanv.  New 
York  12224.  Telephone  (518)  474-1605 

North  (Carolina 

Mrs.  Chrys  Biiggelt,  Director.  Office  of  thi; 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse.  116  W.  Jones  Street,  Raleigh 
North  Carolina  27603-8003,  Telephone 
(919)  73,3-7232 

North  Dakota 

N.D  Single  Point  of  Contact.  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck.  .North 


Dakota  58.505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Board  Street.  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr  Daniel  W  Varin,  Association  Director, 
Statewide  Planning  Program,  Department 
of  Administration.  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to: 

Review  CourdinatoE.  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact.  Grant  Ser\'ices,  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477,  Columbia.  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact.  State  Planning  Office,  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  Nashville,  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas     - 

Mr.  Thomas  Adams.  Governor's  Office  of 
Budget  and  Planning.  P.O.  Box  12428, 
Austin.  Texas  78711.  Telephone  (512)  403- 
1778 

I  tab 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget.  Attn:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City.  Ctah 
84114,  Telephone  (801)  538-1 5*35 

Vermont 

Mr.  Bernard  D.  Johnson.  .Assistant  Director, 
Office  of  Policy  Research  and 
Coordination.  Pavilion  Office  Building,  109 
State  Street.  Montpelier.  Vennont  05602. 
Telephone  (802)  828-3326 

West  ViPj^inia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  West  Virginia 
Development  Office.  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin     - 

Mr.  William  C.  CCarey,  Federal/Slate 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707. 
Telephone  (608)  266-0267 


Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact. 
Herschler  Building.  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950.  Agana. 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan.  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget.  »41  Norregade 
Emancipation  Garden  Station.  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Pleaw  direct  correspondence  to: 

I.inda  Clarke. 

TeJephone  (809)  774-0750 

Appendix  B 

Part  VI:  Appendix  B.— Table  of 
Community  School  Funding  Al- 
locations BY  State 


Regions  and  states 

State  allo- 
cations 

Region  1 

Connecticut 

Maine  

8250,000 
250,000 

Massachusetts 

New  Hampshire  

RtTOde  Island  

301 ,486 
250,000 
250  000 

Vermont  _ 

Region  II . 
New  Jersey 

250,000 
3)4,575 

New  York  

1  329  456 

Puerto  Rico 

Virgin  Islands  

Region  III 

Delaware 

District  ot  Columbia  

1,044,840 
250.000 

250.000 
250,000 

Maryland  

Pennsyh/ania  

Virginia 

250,000 
580.467 
297  723 

West  Virginia  

250.000 

Part  VI:  Appendix  B.— Table  of 
Community  School  Funding  Al- 
locations BY  State— Continued 


Regions  and  states 


Region  IV 

Alatama 

Florida 

Georgia  

Kentucky  

Mississippi  

North  Carolina  

South  Carolina 

Tennessee  


Region  V 


Illinois 

Indiana  

Michigan  .. 
Minnesota 

Ohio  

Wisconsin 


Region  VI 

Arkansas 

Louisiana  

New  Mexico  

Oklatioma  

Texas  


Region  Vlt 


Iowa  

Kansas  ... 
Missouri  . 
Nebraska 


Region  VIM 

Colorado  

Montana  

North  Dakota  

South  Dakota 

Utah  _ 

Wyoming  

Region  IX 

American  Samoa  

Anzona  

California 

Guam  

Hawaii  

Northern  Marianas 

Nevada  


Region  X 

Alaska 

Idaho 

Oregon  

Washington 

Native  American  Pgms 


State  allo- 
cations 


352,025 
887.552 
586.084 
295,851 
370.850 
526,165 
385.729 
286.488 


898.787 
265,891 
584,211 
250.000 
762.096 
277.126 

250.000 
563.614 
250.000 
250.000 
1.492,361 

250,000 
250,000 
338.918 
250.000 


250.000 
250.000 
250.000 
250.000 
250,000 
250.000 


250,000 
273.381 
2.357,443 
250.000 
250.000 
250,000 
250.000 

250,000 
250,000 
250,000 
250,000 
750,000 


Appendix  C — Forms  and  Instructions 

BILLING  CODE  4184-01-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


I       r«*C  Of  SUSMISSION: 

*00iic*tion 

Q    ConsiruciKMi 


Pmapoiicaiiott 
Q  Constnjciion 


□   Nor-Cornifijciio»i  D   Non-ConjWuciior 


>  OAT<  SUMnTTtO 


3   OATC  RECEIVED  tV  STATE 


4   DATE  RECEIVED  tV  FEDERAL  AOENCY 


Aoptac«nl  KMnlilKt 


Slat*  AooticJIion  ioeniil«< 


Paowal  KMnlitwr 


S     ARM.ICANT  INFORMATIOM 


Lagai  Ham» 


AddfMS  10/v*  cit*  counry.  ium  ano  no  caa»l 


«    EMRLOYER  I0ENT1FICAT1OM  NUMDER  ItlMI 


t.   TTPt  OF  APPLICATION 

□  Ham  □  Conimuaiwn         □   nevtnon 

It  B«vis«)o  eot»f  aocoociai*  wttwui  ■«>  dommi    LJ        Q 

A  Increase  Award  B  Oacraaaa  Aoanl  C  irKraasa  Ouralan 

0  OacraaM  Duration     Otnar  iso*cilyi 


ta    CATALOO  OF  FEOf  «AL  OOMESTK 
ASSISTANCE  NUMSER 


TITLE 


II    AREAS  AFFECTED  Sv  PROJECT  icillts   COijniitS   sralas  afC  J 


Organizational  Unit 


Mama  and  leiapnona  numoar  oi  the  parson  to  Da  coniactao  on  matters  involving 
tnii  acoKcation  i^rva  sna  cooal 


}    TYPE  OF  APPLICANT:  lanMr  aocoonaia  leller  in  eon 


u 


A  State  H  inoaoervlent  Scnooi  Ost 

B  County  i    Stale  Controlled  injutution  o*  Higner  Learn-ng 

C  Uuncioal  J    Private  University 

0  TownshiD  K    Inoian  Tnoe 

E  Iniarstaia  L    InOnriOual 

F  miamuniciDai  M  Protii  Organization 

G  Soaciai  Oisiiici  N  Oihar  (Soeciiyi    


f.    NAME  Of  FEDERAL  AOENCV 


1 1     DESCRIPTIVE  rm.E  OF  APPLICANTS  PROJECT 


II    PROPOSED  PROJECT 


Slarl  Oaie 


Enoing  Dale 


14    CONGRESSIONAL  DISTRICTS  Of 


4  Aoo«cani 


b  Proiact 


IS   ESTIMATED  FUNDINO 


4    Faoatai 


o    Aooiicani 


:  State 


e  Oniar 


PioqiarT^  tncome 


9    TOTAL 


00 


00 


00 


00 


00 


00 


00 


l(.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  11371  PROCESS? 

a         YES    THIS  PREAPPLCATION;  APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OnOEO  12372  PROCESS  FOB  SEVIEW  ON 


DATE 


6        NO     □    PnOGRAM  IS  NOT  COVERED  BY  E  O    12372 

□    OP  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


I ;     IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT7 
r~l   Yes        If  'Yes     altacn  an  e^Nanalion 


D   No 


II    TO  THE  BEST  OF  MY  KNOWLEDCE  ANO  BELIEF  ALL  DATA  IN  THIS  APPLICATIONPREAPPLICAnON  ARE  TRUE  AND  CORRECT  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORIZED  BY  THE  GOVEBNINO  BODY  Of  THE  APPLICANT  ANO  THE  APPLICANT  WILL  COMPLY  «»TTH  TNE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


4  Tyoed  Name  oi  Auinorized  Raoresentaiive 


0  Title 


d  Signature  ol  Auinorxed  Reoreseniatnc 


P^v'Ous  Eciiions  Not  jsaoie 


c   Teleo^one  numoe> 


e  Oaie  Signed 


Authorized  for  Local  Reproduction 


Standard  Form  424  (REV  4-881 
Prsscnbed  by  OMB  Circular  A- 102 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  fecesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

t.  Self-explanatorj'. 

2.  Date  application  submitted  to  Federal 
iigency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space{s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  ef  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g. . 
construction  or  real  propwrty  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  ptiriod  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  t.he 
application.) 
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Instructions  for  the  SF-424A 

C.t  :irnil  tnslnictions 

This  form  is  designed  so  that  ap{>lictition 
CHii  l>e  made  for  funds  from  one  or  more  grant 
programs  In  preparing  the  budget.  adhCTC  to 
any  existing  Federal  grantor  agency- 
giiuleiincs  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  tbc  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
srparateW  shown  by  function  or  activity  For 
other  programs,  grantor  agencies  may  require 
a  brtiakdown  by  function  or  activity.  Sections 
A  R.  C.  and  D  should  include  budget 
j^timates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments  In  the  latter  case. 
.Sections  A.  B.  C,  and  D  should  provide  the 
luulget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  .Ml  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B 

Sf<-tion  A  Budget  Summarv 
Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  DcHnestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown  enter  on 
Line  1  under  Column  (a)  the  catalog  pn)gram 
title  aad  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
prognun  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertniiting  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Q  lumn  (b). 

For  applications  pertaining  to  multipl(! 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
••honld  be  used  when  one  form  does  not 
[irovide  adequate  space  for  all  breakdown  of 
liiit.i  required.  However,  when  mort;  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs 

Lines  1-4  Columns  (c)  Through  (g) 

For  new  applications.  Urave  Columns  (c) 
.Hid  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e).  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  hiading 
pericMl  (usually  a  year) 

For  continuing  grant  program  applications, 
siiliinit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
ogeiicy  Enter  in  Columns  (c)  and  (d)  the 
estimated  amoiinls  of  funds  which  will 
ri^niiiin  unobligateil  at  the  end  of  the  grant 
tiinding  period  only  if  the  Federal  grantor 
ii'jriicy  instru(. linns  provide  for  this 
(>iiim  wise,  leave  these  ( olumns  blank  Enter 
m  Columns  (cl  .itui  IP  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
atnount(s)  in  Column  (g)  shtnild  be  the  sum 
of  amounts  in  Columns  (e)  and  (0. 

For  supplemeital  grants  and  changes  to 
existing  grants,  do  not  use  Qilumns  (c)  and 
(d^  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  fiinds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amcxints  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  (i)limins 
(e)  and  (f).  The  amount(s)  in  (kilumn  (g) 
should  not  equal  the  sum  of  amounts  in 
(blumns  (e)  and  ((]. 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  heading?  (1)  thnmgh  (4). 
( nter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lintis  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  functitm  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories 

Lines  6  a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  Column  (5).  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k.  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f>on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-nesonrces 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary 

Column  (b)— Enter  the  contribution  to  \n: 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agenc:y 
Applicants  which  are  a  Slate  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (h). 
(c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Oilumns  (b)-((!).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  .S. 
Column  (f>,  Section  A. 

Section  D  Forecasted  Cash  Seeds 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year 

Line  14 — Enter  tht;  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Projeit 

Lines  16-19 — Enter  in  Column  (a)  the  siime 
grant  program  titles  shown  in  Column  (,i). 
.Section  A.  A  breakdown  by  function  or 
activity  is  not  necessaiy  For  new- 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  hinding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additicmal 
sriicdules  as  necessary- 
Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F  Other  Ihidget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  ot 
t)ie  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency 

Line  22 — Enter  the  type  of  indirpt:t  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  cir 
comments  deemed  necessary 

Assurances — NoncoiLstruction  Programs 

Note:  Certain  of  these  assurances  mav  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  a.ssurances.  If  such  is  the 
c;ase,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  aiiply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capabilitv 
[including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensurt; 
proper  planning,  management  ijiid 
completion  of  the  project  de.scrilxjd  in  this 
application. 

2.  Will  give  the  awarding  agiimcy.  the 
Comptroller  General  of  the  United  .States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 


establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  timeframe  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  complv  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  I.X  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U..S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act- 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Dnig  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
(Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§  523  and  527  of  the  Public  Health  .Service 
A<  t  of  1912  (42  use.  290dd-3  and  290ee- 
3).  as  amendcnl.  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vlll  of  the  Civil  Rights  Act  of  1968  (42 

I  '.S.C.  §  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statiite(s)  undiir  which  application  for 
Federal  assistance  is  lieing  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s^  which  may  apply  to  the 
application. 

7  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  U  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(PL.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
prop«?rty  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  ol  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
iictivities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40  . 
U.S.C.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  .Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  appmved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§1451  et  seq);  (f)  conformity  of 
Federal  actions  to  .State  (Clear  Air) 
Implementation  Plans  under  Section  176((.) 
of  th(!  (;iear  Air  Act  of  1935.  as  amended  (42 
l^S.C.  §7401  et  si^q.):  (g)  pmtectitm  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (P.L.  93-523):  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  .Sc;enic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  tne  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
profierties),  and  the  .Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S  C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subj«!cts 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  biboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  resean-h,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U  S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  stnictures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  AiA  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  6rders.  regulations  anil  policies 
governing  this  program. 

Signatun;  of  authorized  certifying  official 


Till 


.Applicant  organization 
Date  submitted 
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U.S.  Department  of  Heatth  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  tubmittlng  this  application  or  grant  agreanwnt,  tha  giantaa  is  providing  tha  certification 
sat  out  tMlow. 

This  certification  is  required  by  regulations  implementing  the  Dmg-Free  Woricpiace  Act  of  1988, 45  CFR  Part  76,  Suhparf 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certificatioo  by  grantees  that  they  will  maintain 
a  drug-free  woricpiace.  The  certificatioo  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  wiH  be  placed 
when  the  £>epartaent  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requiremems  of  the  Drug-Free  Workplace 
Ad,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Goverament,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  Fake  certificatioo  or  vioiation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govcramentwide  suspcnsioo  or  debarmeaL 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  die  grant  takes  place.  Categorical  descriptions  may  be  used  (e,g^  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  subsUnce'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  sUtntc'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Eoiployee*  means  the  em^doyee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  "direct  charge"  employees;  (ij)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's .  lyroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

Tha  grantee  certifies  that  K  will  or  will  continue  to  provide  a  drug>frea  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  b  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  dnig  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copv  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  emplovment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  cruninal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
mcludmg  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  numbcr(s)  of  each  affected  grant; 
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(f)  Taking  one  of  the  following  aaions,  within  30  calendpr  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
,  respect  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  Stale,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b).(c),(d).(e)and(0. 

"nie  grantee  may  insert  In  the  space  provided  below  the  site(s)  for  the  perfomunce  of  worfc  done  in 
Connection  with  the  specific  grant  (use  attachments,  If  needed): 


Place  ofPerfonnance  (Street  address,  City,  County,  State,  ZIP  Code)_ 


Check if  there  are  workplaces  on  file  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE- WIDE  AND  STATE  AGENCY- WIDE  certifications,  and  for  notification  of  criminal  drug  conviaions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  pcaat  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201. 


J 


DCMO  Farm*:    Revised  Ma*  1990 
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Certification  Regarding  Debannent. 
Suspension,  and  Other  Responsibility  ' 
Matters— Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  bv  a 
governmental  entity  (Federal.  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  requircfl  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion  - 
Lower  Tier  Covered  Transaction.  "  Provided 
b«;low  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tire  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarrtrent,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants.  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  bo 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SlOO.OOO  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  SlOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 
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Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S  C.  1352 
(See  reverse  tor  public  burden  disclosure.) 
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Approwd  bv  OMI 


1.     Type  o(  Federal  Action: 

□    i.  contract 
b.  grant 


cooperative  agreement 

loan 

loan  guarantee 

loan  insurance 


2.     Status  of  Federal  Action: 


D 


a.  bid/offer,  application 

b.  initial  award 

c.  post -award 


4.     Name  and  Address  o<  Reporting  Entity: 

D     Pnmc  D 


Subawardee 

Tier ,  if  known 


Congresiional  District,  tf  known 


6.     Federal  Depart  ment'Agency: 


8.     Federal  Action  Number,  //  known: 


3. 


D 


Report  Type: 

a    initial  filing 

b.  maienal  change 

For  Material  Change  Only; 

year  quarter 

date  ot  last  repon  


5.      11  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  it  known 


Federal  Program  Name  Description: 


CTDA  Number,  if  applicibit- 


9.     Award  Amount,  if  known: 
S 


to.  a.  Name  and  Address  o<  Lobbying  Entity 

lit  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Pertorminc  Services  (including  address  if 
ditierent  from  No.  Wa) 
Hast  name,  ftrst  name.  Ml): 


Itmch  Conunutnor)  S>>fgf(s)  SF-Ux-/>  i<  nfcmtry' 


11.  Amount  o<  Payment  Uheck  all  that  apply): 

$  O  actual        D  planned 


12.  Form  o(  Payment  icfteck  all  that  apply): 
D    a.  cash 

0     b   in-kind;  specify:   nature 

value    


13.  Type  ol  Payment  (check  all  that  apply': 


D 
D 

retainer 
one-time  fee 

D 

commission 

D 
O 

a 

contingent  fee 
deferred 
other  specify: 

14    Brief  Description  of  Services  Performed  or  to  t>e  Performed  and  Oalefs)  of  Service,  including  officerfs),  employee<si. 
or  Members)  contacted,  for  Payment  Indicated  in  Item  11: 


(iiuctt  Coniinuaiion  SheHit}  5HLL-\  if  nrceturr} 


15.  Cunlinualion  SheeKs)  SF-Ul-A  attached: 


D  Yes 


D  No 


It.  intonTMtion  («9u*«i«d  itwougtt  ifm  torn  ft  authomvtf  br  n>r  If  U-SC. 
wction  11S2  Thfi  diKlotwiT  ^  loftbtml  •c1ml*t  «  j  m»Mnal  ntm  mntMion 
ol  lacl  w|ian  wfHctt  itkmcm  ««  pitrtd  br  i**9  (>•*  abovt  vh*n  ihn 
innMctian  w<b  nud*  v  anMavd  mho.  rhn  iliiiiiniiii  n  iiqMnid  funttam  le 
11  US.C  IIS}  nM  xtamutvo  OT«  b*  mpontd  le  &»  Caxfrcn  fm^ 
•niuaHy  and  •>«  b>  rrmUUt  Icr  puMic  «iHm  liw  A»r  p*nox  aitio  tarii  le 
hW  tti*  fvquMvd  ditrlowv  th«ll  b*  lubwn  to  *  cwil  pvmlrv  oi  no!  WM  Ihin 
tio  000  and  noi  man  flwi  tion  ooo  lai  —cK  tticb  lariw* 


Signature: 
Print  Name: 
rule:  


Telephone  Nou . 


Dale: . 


Federri  Use  Only: 


AuthofUMl  far  Lacjl  acproduaM 
Slandvd  ronn  -  Ui 


BUILDING  CODE  41S4-01-C 
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(For  the  Family  and  Community  Endeavor 
Schools  Grant  Program  (FACES)  under  the 
Violent  Crime  Control  and  Law  Enforcement 
Act  I 

Assurances 

The  applicant  hereby  makes  the  following 
program-specific  assurances  covering  the 
Family  and  Community  Endeavor  Schools 
(FACES)  Grant  Program: 

•  The  applicant  will  use  grant  funds 
received  under  this  program  to  implement 
the  program  requirements; 

•  The  applicant  will  comply  with  any 
evaluation  requested  as  part  of  the  FACis 


program,  any  research  effort  authorized  . 
under  Federal  law,  and  any  investigation  by 
the  Secretar}'; 

•  The  applicant  shall  prepare  and  submit 
to  the  Secretary  an  annual  rejrart  regarding 
any  program  conducted  with  these  funds; 

•  Funds  made  available  under  the  FACES 
program  shall  be  used  to  supplement,  not 
supplant,  other  federal  funds  that  would 
otherwise  be  available  for  activities  funded 
under  this  program; 

•  The  applicant  will  maintain  separate 
accounting  records  for  the  program. 

The  applicant  further  agrees  to: 


•  Cooperate  with  any  data  collection, 
research  or  evaluation  efforts  independently 
funded  be  sponsored  by  HHS  and/or  ED. 

Name  of  Applicant 

Program 


Monday 
March  6,  1995 


Signature 


Date 

|FR  Doc.  95-5331  Filed  3-3-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

RIN  1810-ZA01 

Family  and  Community  Endeavor 
Schools  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  deHnition. 
maximum  award  amount,  and  . 
application  evaluation  criteria  for  fiscal 
year  1995. 

SUMMARY:  The  Secretary  announces  the 
final  definition,  maximum  award 
amount,  and  application  evaluation 
criteria  for  the  Family  and  Community 
Endeavor  Schools  Grant  Program  for 
fi.scal  year  1995.  The  Secretary  takes  this 
action  to  comply  with  the  statute,  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  and  to  en.sure 
appropriate  criteria  by  which  to 
evaluate  applications  under  this  Act. 
EFFECTIVE  DATE:  The  definition, 
maximum  grant  award,  and  application 
evaluation  criteria  take  effect  on  April  5. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Dalton  Gillespie,  U.S. 
Department  of  Education.  600 
Independence  Avenue  SVV.,  Portals 
Building,  Room  603,  Washington,  DC 
20202-6123.  Telephone  (202)  260-39,'^4. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Family  and  Community 
Endeavor  Schools  Grant  Program  is  to 
prevent  crime  and  violent  behavior  by 
providing  programs  designed  to 
improve  the  academic  and  social 
development  of  at-risk  children  and 
youth  in  eligible  communities  during 
and  after  school  hours,  evenings,  on 
weekends,  and  during  holidays  and  the 
summer  months.  This  notice  contains 
the  definition  of  an  eligible  community, 
the  maximum  grant  award,  and  final 
evaluation  criteria  by  which 
iipplications  for  funds  will  be  evaluated 
in  fiscal  year  1995. 

Congress  authorized  the  Family  and 
Community  Endeavor  Schools  Grant 
Program  under  Title  III,  Subtitle  D  of 
Public  Law  103-322,  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  This  legislation  mandates  the 
implementation  of  two  similar  programs 
under  Subtitle  D:  The  Community 
Schools  Youth  Services  and  Supervision 
Grant  Program  (Community  Schools) 
through  the  Department  of  Health  and 
Human  Services  and  the  Family  and 
Community  Endeavor  Schools  Grant 
Program  (FACES)  through  the 
Department  of  Educntion.  As  the  nw>ds 


of  children,  youth,  and  communities 
can  best  be  served  by  integrating  the  two 
programs,  the  Departments  of  Health 
and  Human  Services  and  Education 
have  jointly  developed  an 
announcement  of  the  availability  of 
funds  under  these  two  programs. 

Note:  The  definition,  maximum  grant 
award,  and  evaluation  criteria  outlined  in 
this  notice  apply  only  to  the  FACES  pnigram 
operated  through  the  Department  of 
Education.  A  notice  inviting  applications  for 
( ^immunity  Schools.  FACES,  or  a  joint 
Community  Schools/FACES  program — uil 
throe  programs — is  published  in  the 
Df^partment  of  Health  and  Human  Services 
section  of  this  issue  of  the  Federal  Register 

Authority  for  the  FACES  program  is 
contained  in  42  U.S.C.  13792  and 
13793. 

Definition 

Eligible  Comwunity  means — 

(1)  An  identifiable  community  or 
neighborhood  with  boundaries  generally 
recognized  by  the  residents  in  the 
community: 

(2)  A  community  that  is  small  enough 
to  allow  a  concentration  of  resoun:es 
and  the  potential  for  a  measurable 
impact;  and 

(3)  A  community  that  can 
demonstrate  that  it  has  a  significant 
level  of  poverty,  violent  crime,  and 
juvenile  delinquency. 

(Authority:  42  U.S.C.  13792.  1.J793) 
Maximum  Grant  Award 

The  maximum  award  for  a  FACES 
grant  is  $500,000.  (The  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  sets  a  minimum  FACES  grant 
award  of  $250,000.) 

Application  Evaluation  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  under 
this  program: 

(a)  Objectives  and  need  for  assistance 
(15  points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  clearly  specifies  goals 
and  service  objectives;  identifies  a 
geographic  area  to  be  served;  and 
demonstrates  that  the  area  has  a 
significant  level  of  poverty,  violent 
crime,  and  juvenile  delinquency 
Applicants  must — 

(1)  Demonstrate  a  need  for  assistance 
and  identify  existing  gaps  in  services, 
infrastructure,  and  opportunities  that,  if 
filled,  will  support  the  academic  and 
social  development  of  children  and 
youth  in  the  community  and  reduce 
crime  and  violence; 

(2)  Identify  measurable  goals  and 
objectives  of  the  proposed  project:  and 

(3)  Identify  the  geographic  area  to  be 
served,  descril)e  the  factors  that  make 


the  area  an  identifiable  community  or 
neighborhood,  and  demonstrate  that  the 
community  is  small  enough  to  allow  a 
concentration  of  resources  that  will 
result  in  an  appreciable  difference  for 
children,  youth,  and  the  community. 

{h)Approach  (3U  points).  The 
Secretary  reviews  each  application  to 
determine  the  overall  quality  and 
appropriateness  of  its  comprehensive 
plan  to  improve  the  academic  and  .social 
development  of  at-risk  children.  The 
applicant  must — 

(1)  Describe  the  underlying  child  and 
youth  development  principles  that  will 
be  employed  as  a  framework  for  the 
program  and  discuss  why  this 
framework  was  chosen  and  how  it  will 
lead  to  the  reduction  of  crime  and 
violence; 

(2)  Identify  the  age  groups  to  be 
served,  explain  the  reasons  for  that 
choice,  and  indicate  the  period  of  time 
over  which  children  and  youth  will 
receive  services; 

(3)  Describe  in  detail  how  the 
applicant  will  achieve  each  of  the  goals 
and  objectives  identified  in  the 
application  and  identify  any  unusual 
features  of  the  program; 

(4)  Describe  the  continuum  of  ser\'ices 
and  activities  that  will  be  provided  and 
indicate  how  these  ser\'ices  will  meet 
the  academic,  social,  and  developmental 
needs  of  the  participants  and  reduce 
crime  and  violence; 

(5)  Identify'  the  physical  location  of 
the  program  and  demonstrate  that  the 
location  and  services  are  safe,  secure, 
and  accessible  to  children,  youth,  and 
families  in  terms  of  days  and  hours  of 
operation  and  sensitivity  to  the 
population  served; 

(6)  Provide  information  that 
demonstrates  the  extent  to  which  the 
applicant  has  attempted  to  generate 
local  support  for  the  program  from 
community  leaders,  a  school  district, 
local  officials,  and  other  organizations 
that  the  applicant  determines  to  be 
appropriate; 

(7)  Indicate  the  extent  to  whit  h  a 
community  planning  process  has 
occurred  and  the  extent  of  the  planning 
effort  that  remains  to  be  accomplished; 
include  information  on  the  process  and 
timing  for  the  phase-in  of  services  and 
other  program  components;  and 
information  on  how  the  following 
groups  have  been  or  will  be  inc;luded  in 
the  planning  and  implementation  of  the 
program — 

(i)  Children,  youth,  and  family 
members; 

(ii)  Local  school  officials  and  teachers 

(iii)  Business  and  civic  leaders; 

(iv)  Religious  organizations; 

(v)  Museums,  cultural  and  arts 
organizations: 


(vi)  Juvenile  justice,  law  enforcement 
and  community  policing 
representatives; 

(vii)  Community  residents, 
neighborhood  associations  and  public 
housing  groups; 

(viii)  Public  and  private  non-profit 
organizations  that  provide  education, 
child  protective  services,  or  other 
human  services; 

(ix)  Other  appropriate  entities  such  as 
social  service,  health  and  mental  health 
agencies;  and  a  description  of  barriers  to 
participation  and  how  these  barriers 
will  be  overcome;  and 

(8)  Identify  the  applicant's  plan  for  a 
collaborative  structure  that  trains  and 
coordinates  the  efforts  of  administrators, 
social  workers,  guidance  counselors, 
parents,  teachers,  and  school  volunteers. 

(c)  Results  or  benefits  expected  (15 
points).  The  Secretary'  reviews  each 
application  to  determine  the  results  and 
benefits  to  be  derived  from  the  project. 
The  applicant  must — 

(1)  Describe  the  long-  and  short-term 
outcomes  of  the  program  and  indicate, 
in  measurable  terms,  appropriate 
indicators  for  assessment  of  program 
implementation  and  impact;  and 

(2)  E.stimate  the  number  of  children 
and  youth  that  will  be  served. 

(d)  Program  evaluation  (15  points). 
The  Secretary  considers  the  quality  and 
thoroughness  of  the  applicant's  plan  to 
evaluate  the  program,  including  an 
assessment  of  the  academic  and  social 
achievement  of  children  assisted  by  the 
program.  The  applicant  must — 

(1)  Provide  assurances  that  it  yviJl 
cooperate  yvith  any  data  collection, 
research  or  evaluation  efforts 
independentlv  funded  or  sponsored  bv 
HHS  and/or  ED; 

(2)  Provide  an  evaluation  plan  for  the 
project  that  is  thorough,  feasible,  and 
appropriate:  that  includes  collection  of 
baseline  data  and  identifies  and  tracks 
indicators  that  will  shoyv  progress  in 
program  implementation  and  attainment 
of  outcomes,  including  program 
planning,  collaboration  and 
coordination,  and  intensity,  duration 
and  location  of  services  provided;  and 
that  assesses  the  social  and  academic 
achievement  of  children  and  youth 
served:  and 

(3)  Provide  information  on  hoyv  the 
program  plans  to  periodically  collect 


and  maintain  data  that  can  be  used  to 
report  annually  to  Congress  on  the 
number  of  children  participating  in  the 
program;  the  academic  and  social 
achievement  of  such  children;  the 
school  attendance  and  graduation  rates 
of  such  children:  and  the  number  of 
such  children  being  processed  by  the 
juvenile  justice  system. 

(e)  Staff  background  and 
organizational  experience  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  skills,  experience,  and 
educational  background  of  key 
personnel  the  applicant  plans  to  use  on 
the  nroject.  The  applicant  must — 

(1)  Identify  the  skills,  experience,  and 
educational  requirements  of  key  staff 
and  indicate  how  they  are  relevant  to 
the  objectives  of  the  project;  provide 
resumes  of  individuals  already  chosen    " 
for  positions  and  identify  recruitment 
strategies  that  will  be  used  to  identify 
potential  staff  and  volunteers,  especially 
those  that  will  be  used  to  hire  staff  that 
reficct  or  come  from  the  community: 
and 

(2)  Demonstrate  the  staffs  ability  to 
effectively  manage  the  project, 
including  the  ability  to  lead  community 
prevention  efforts,  coordinate  activities 
yvith  schools  and  other  agencies  and 
participate  in  or  develop  evaluation 
activities. 

(f)  Budget  appropriateness  (10  points). 
The  Secretary  revieyvs  each  application 
to  determine  that  the  project's  costs  are 
reasonable  in  vieyv  of  the  anticipated 
results  and  benefits.  The  applicant 
must — 

(1)  Identify'  the  costs  of  the  proposed 
project  in  terms  of  children,  youth,  and 
neighborhoods  to  be  served;  iriclude 
funds  in  the  budget,  as  appropriate,  for 
training  and  technical  assistance, 
evaluation,  and  the  cost  of  up  to  3 
annual  trips  to  Washington,  DC  for  two 
people  to  participate  in  meetings  and 
conferences;  t 

(2)  Describe  the  fiscal  controls  and 
acc;ounting  procedures  that  yvill  ensure 
prudent  use.  proper  and  timely 
disbursement,  and  accurate  accounting 
of  funds  received  under  this  program, 
including  assurance  that  competitive 
procedures  yvill  be  used  yvhen 
purchasing  contracting  or  otheryvise 
providing  goods,  activities,  and  services; 
and 


(3)  Provide  evidence  that  the 
applicant  can  and  intends  to  generate 
the  local  financial  and  in-kind  support, 
service,  and  commitments  required  for 
non-Federal  match  over  the  life  of  the 
project,  including  a  description  of 
charitable,  private  and  non-profit 
resources  that  yvill  be  obtained  to 
support  the  program.  (Approved  under 
Office  of  Management  and  Budget 
control  number  1810-A158.) 

Waiver  of  Proposed  Rulemaking 

In  accordance  yvith  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  Hoyvever,  in  order 
to  make  timely  grant  ayvards  in  fiscal 
year  (FY)  1995,  the  Assistant  Secretary', 
in  accordance  yvith  section  437(d)(1)  of 
the  General  Education  Provisions  Act, 
has  decided  to  issue  this  final  notice  of 
eligible  community  definition, 
maximum  grant  award,  and  selection 
criteria,  yvhich  yvill  apply  only  to  the  FY 
1995  grant  competition. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
revieyv  of  proposed  Federal  financial 
assistance. 

In  accordance  yvith  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program 

(.■\uthority:  42  f.SC.  13792.  13793) 
(Catalog  of  Fiuiera!  Domestic  Assistani.f 
Program  Number  84.285.  Family  anil 
('ommimity  Endravor  .St  hools  (Jrant 
i'rogram) 

D.itcii   Ffbru.irv  27.  1995 
Thomas  W.  Payzant. 

Assistant  Spcretary  for  ElfiUfntary  and 

Sef:nndiir\'  Eductitinn. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart33 

[Docket  No.  28107;  Notice  No.  9&-3] 

RIN2120-AF57 

Airworthiness  Standards;  Windmilling 
and  Rotor  Locking  Tests,  and  Vibration 
and  Vibration  Tests 

agency:  Fedora  1  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(.\'PRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
(hange  the  windmilling  and  vihration 
airworthiness  standards  for  the  issuance 
of  original  and  amended  type 
certificates  for  aircraft  engines.  This 
proposal  resulted  from  an  effort  to 
harmonize  the  Federal  Aviation 
Regulations  with  European 
requirements  heing  drafted  by  the  Joint 
Aviation  Authorities  ()AA).  The 
proposed  changes,  if  adopted,  would 
create  one  set  of  common  requirements, 
that  would  reduce  the  regulatorv'  burden 
on  the  aviation  industry  worldwide  by 
eliminating  the  need  for  applicants  for 
type  certificates  to  comply  with 
different  sets  of  standards  when  seeking 
certifications  from  the  FAA  and  JAA. 
DATES:  Comments  must  he  submitted  on 
or  before  June  ."i,  199.5. 
ADDRESSES:  Comments  on  this  notice 
should  he  mailed  in  triplicate  to: 
Federal  Aviation  .Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  28107. 
800  Independence  Avehue,  SVV., 
Washington,  DC  20.591.  Comments 
delivered  must  be  marked  Docket  No. 
2H107.  Comments  may  be  inspected  in 
Room  915G  weekdays  between  9:00  a.m. 
and  3:00  p.m..  except  on  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Golinski  or  Thomas  Boudreau,  Engine 
and  Propeller  Standards  Staff,  ANE- 
110.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(617)  238-7119;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

hiterested  persons  are  invited  to 
submit  written  data,  views,  or 
arguments  on  this  proposed  rule. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
e(  onomic  impact  that  might  result  from 


adopting  the  proposals  in  this  notice  ore 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  should  identify 
the  regulatory  docket  number  and 
should  be  suhmifted  in  triplicate  to  the 
Rules  Docket  addre.ss  specified  above, 
all  comments  received  on  or  before  the 
closing  date  for  comments  specified  will 
be  considered  by  the  Administrator 
before  taking  aciion  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substanti\e  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  Comments  submitted  in 
response  to  this  notice  must  include  a 
preaddressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  28107."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  tliis 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 
(2U2)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Part  33  of  title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  33, 
hereafter  "part  33")  prescribes 
airworthiness  standards  for  the  issuance 
of  original  and  amended  type 
certificates  for  aircraft  engines.  Part  E  of 
the  Joint  Aviation  Requirements  (JAR-E) 
prescribes  corresponding  airworthiness 
standards  of  the  European  Joint 
Aviation  Authorities  (JAA).  While  part 
33  and  JAR-E  are  similar,  they  differ  in 
several  respects.  Non-uniform  standards 
impo.se  a  regulatory  burden  on 
applicants  seeking  certification  under 
both  sets  of  standards  in  the  form  of 
additional  costs  and  delays  in  the  time 
required  for  certification. 

As  part  of  its  commitment  to  promote 
harmoni7.ation  of  part  33  and  JAR-E,  the 
FAA.  with  the  cooperation  of  the  JAA, 


established  the  part  33/JAR-E 
Authorities  Engine  Group  to  compare 
part  33  and  J.\R-E.  This  group  included 
regulatop,-  representatives  from  France, 
Canada.  Germany,  the  United  Kingdom, 
and  the  United  States.  The  basis  for  the 
comparison  was  part  33,  as  amended 
through  Amendment  11.  and  J.AR-E,  as 
amended  through  Change  7.  As  its 
initial  effort,  the  study  group  focused  on 
gas  turbine  engines  and  concentrated  on 
JAR-E  items  that  appeared  to  be  more 
stringent  than  part  33.  The  identified 
differences  were  categorized  into  lists  1 
and  2.  List  1  included  twenty  items 
where  the  differences  appear  to  be 
sufficiently  significant  to  cause  the  JAA 
to  apply  additional  conditions  to  U.S. 
manufacturers  seeking  JAA  certification 
List  2  included  requirements  considered 
to  be  equivalent  to  the  corresponding 
Federal  Aviation  Regulation  (FAR)  in 
part  33  based  on  FAA  policy  and 
practice. 

In  August  1989.  at  the  request  of  the 
Aerospace  Industries  Association  (AIA) 
and  the  .Association  Europeene  Des 
Constructeurs  De  Materiel  Aerospatial 
(AECMA),  the  FAA  and  JAA  met  in 
Paris,  France,  with  aerospace  industry 
representatives  to  initiate  a  process  for 
resolving  List  1  compari.son  issues.  At 
an  F.AA/JAA  management  meeting  in 
June  1992,  in  Toronto,  Canada,  seven 
part  33  engine  "Harmonizations  Terms 
of  Reference"  were  introduced.  Two  of 
these  initiatives,  windmilling  and  rotor 
locking  test  requirements,  and  vibration 
and  vibration  test  requirements,  were 
contained  in  the  FA.A/J.\A  List  1  of 
twenty  items.  They  were  the  first  engine 
harmonization  initiatives  for  which 
consensus  was  reached  by  study  groups 
from  domestic  and  international 
industry  and  airworthiness  authorities. 
In  December  1992,  the  FAA  requested 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  further  evaluate 
the  proposals  (57  FR  58840).  This  task, 
in  turn,  was  assigned  to  the  Propulsion 
Harmonization  Working  Group  of 
ARAC.  On  June  18,  1993,  the  working 
group  reported  to  the  AR.AC,  which 
recommended  to  the  FAA  that  the  FAA 
proceed  with  rulemaking.  This  NPI^i 
and  a  corresponding  notice  of  proposed 
amendment  (NPA)  to  JAR-E  reflect  the 
ARiAC  recommendations. 

General  Discussion  of  the  Proposals 

The  proposals  in  the  NPRM  would 
harmonize  U.S.  regulations  with 
existing  and  proposed  requirements  of 
the  European  Joint  Aviation  Authorities, 
codify  current  industry  practices,  and 
clarify  existing  requirements. 
Specifically,  whey  would  (1)  Clarify  the 
existing  requirement  that  excessive 
vibratorv  stres.ses  mav  not  be  induced 


throughout  the  declared  flight  envelope 
of  the  engine;  (2)  require  that  continued 
uiitdniilluig  following  engine  shutdnwu 
I'iusi  not  crt-ate  a  hazard  for  the 
iiiri'lani';  (3)  expand  the  scope  of 
\  iltn^tion  tests;  (4)  expand  the 
iipliliciibility  of  rotor  locking  tests;  and 
t">)  I  liirily  rotor  locking  and  vibration 
t{";t  rtri|uirt?ments. 

Wiiidiitilling  and  Hotor  lacking  Tt'st 
Hiujiiiri'iiifnls 

Sc(  tiou  33.74     Windmilling 

I'itrts  23  and  23  of  title  14  of  the  CFR 
I'rescrilH;  the  airworthiness  standards 
for  iurpl.incs.  Sections  23.903(e)(2)  and 
25  9(l3(c)  in  part,  state  that  for  turbine 
(•!i^;ino  installations,  the  means  for 
stopping  the  rotation  of  any  engine  iiet^d 
he  [jrovided  only  where  continued 
rotation  could  jeopardize  the  safety  of 
tlie  airplane.  J.AR-E  presently  provide> 
i:  sidcty  objective  for  windmilling 
withuut  oil. 

This  proposal  would  add  a  new 
section  to  state  specific  windmilling 
•••(jmivnients  that  are  consistent  with 
I  he  sntety  objectives  of  the  airplane 
rfCiUircuieMts  in  §§  23.903(e)(2)  and 
!.■>  9()3(c).  which  address  control  of 
tiii;me  rotation.  The  proposed  new 
ifinnremeiits  would  ensure  that 
umdniilling  fdliowing  engine  shutdown 
111  flight  would  not  create  a  hazard  for 
I  he  airfdane 

This  propu.sal  was  developed  and 
.lyreed  to  by  the  AR/\C  Propulsion 
Iliirmonization  working  group.  The 
|ii()pnsed  change  contains  language  that 
u(  iild  be  <:ommon  to  the  language 
imposed  for  JAR-E,. thereby 
t  stablishiiig  equivalency  and  creating 
( (disi.stency  between  the  two 
ri'culations.  In  addition,  bw:ausean 
t  ii|;ine  manufacturtir  must  show 
( (iiiipliance  to  the  proposed  §33.74 
v'.hich  has  safety  objectives  consistefit 
u  ith  the  corresponding  airplane 
r"t|mr(  iiients  for  windmilling  engines 
idciitified  in  tjSj  23.903(e)(2)  and 
27,  ?Hl3(c),  the  engine  manufacturer  can 
provide  Ibis  information  directly  to  the 
icrpliine  manufacturers  to  reduce  the 
.I'lKiunt  of  analysis  performed  by  the 
jiupliuu"  manufacturers  under 
i;<;  23.,'<(13(e)(2)  and  2'r).903(c),  which 
I  Duld  n!suit  in  potential  cost  siivings  tor 
!!.»•  .urplane  manufacturers. 

.^t(  t:on  33.92    Rotor  Locking  Tests 

Section  3.!  '(i  currently  specifies 
» Ji^ine  test  requirements  for  engines 
inst;dled  on  supersonic  aircraft  and  also 
specifies  an  enduraiK.e  test  for  turbine 
I  'iv:ui!'  rotor  stopping  and  locking 
Of.  t.es  This  proposal  would  delete  the 
lest  requirements  in  t;  33.92(a)  and 
<  !<inf\  the  endurance  test  for  rot nr 


stopping  and  locking  devices,  that  is 
iip|dicable  to  all  turbine  engines  that 
incorporate  such  a  device.  This 
proposed  requirement  will  also  be 
proposed  in  JAR-E,  thereby 
harmonizing  with  part  33  and 
facilitating  the  harmonization  of  part  2.5 
with  JAR  25.  by  allowing  deletion  of 
JAR  25.903(c)(i).  which  addresses 
continued  windmilling  after  loss  of 
engine  oil. 

The  proposed  deletion  of  current 
t»  33.92(a)  is  based  on  the  service 
(experience  of  the  world's  only 
supersonic  commercial  transport.  The 
British/French  Concorde  has 
experienced  a  number  of  inflight  engine 
shutdowns  at  supersonic  speeds  since 
1974.  In  each  of  these  incidents,  because 
of  the  aerodynamic  effect  of  drag  and 
loss  of  thrust,  speed  was  rapidly 
reduced  to  subsonic  levels.  Therefore, 
requirements  for  conducting  prolonged 
engine  windmilling  tests  at  supersonic 
speeds  are  unnecessary. 

The  proposal  would  move  the 
requirement  that  each  engine 
incorporating  a  rotor  locking  device  Ite 
shut  down  while  operating  at  rated 
maximum  continuous  thrust  from 
<^  33.92(b)(1)  to  proposed  S  33.92. 
Proposed  revision  §  33.92  would  also 
require  that  the  means  for  stopping  and 
locking  the  rotor(s)  must  be  operated  as 
specified  in  the  engine  operating 
instructions. 

The  proposed  revision  to  §  33.92 
would  clarify  the  endurance  test 
n-quirements  currently  identified  in 
;^  33.92(b)  by  establishing  that  following 
rotor  locking,  the  rotor(s)  must  be  held 
stationary  for  five  minutes  while  being 
subjected  to  the  maximum  torque  that 
could  result  from  continued  flight  in 
this  fiondition.  The  harmonization 
review  has  established  that  the  current 
requirement  does  not  provide  adequate 
information  on  how  to  run  the  test. 
Clarifit:ation  is  provided  by  the  addition 
of  a  five  minute  test  to  confirm  the 
durability  of  the  .system. 

Vibration  and  Vibration  Test 
Hcquirements 

Se(  tion  33.63    Vibration 

.Se<:tion  33.63  currently  contains 
V  iliration  design  and  construction 
standards  for  aircraft  engines.  This 
proposal  would  clarify  the  existing  text 
by  adding  the  term  "dt^clared  flight 
envelope"  to  ensure  that  excessive 
vibration  stresses  are  not  induced  at  all 
intended  airborne  and  non-airborne 
(  onditions  of  operation.  This  proposal 
would  harmonize  the  vibration 
requirements. 


Section  33,83    Vibration  Test 

Section  33.83  prescribes  the  testing 
requirements  that  turbine  engines  must 
undergo  to  establish  thR 
aerodynamically  induced  system 
vibration  (flutter)  as  well  as  tlx? 
mechanically  induced  vibration 
characteristics  of  components  that  could 
induce  failure.  This  proposal  would 
delete  the  existing  text  and  replace  it 
with  harmonized  requirements.  The 
harmonized  requirements  address  some 
conditions  that  are  currently  being 
addressed  by  analysis  in  §  33.75. 

Section  33.83(a).  This  proposal  would 
replace  the  current  text  with  new 
harmonized  text  to  clarify  the  existing 
requirement  that  all  components  in  ejich 
engine  that  may  be  subject  to 
mechanically  or  aerodynamically 
induced  vibratory  excitations  must 
undergo  vibration  surveys.  These  engine 
surveys  shall  be  based  upon  an 
appropriate  combination  of  experienc;e. 
analysis,  and  component  test  and 
should  address,  as  a  minimum,  blades, 
vanes,  rotor  discs,  spacers,  and  rotor 
shafts.  Substantive  pre-certification 
activity  (tests  and  analyses)  is  n<'<  essary 
for  determining  which  engine 
components  require  verification  hs  tiie 
engine  certification  process.  The 
proposal  retains  the  current  practice  of 
the  FAA  and  JAA  of  limiting  formal 
certification  test  requirements  to  only 
the  final  engine  or  major  assembly  rig 
vibration  te.st. 

The  proposal  would  replace  the 
phrase  "at  the  maximum  inlet  distortion 
limit"  with  "throughout  the  deil.ired 
flight  envelope"  to  clarifv'  that  the 
engine  must  be  tested  to  cover  all 
intended  airborne  and  non-airborne 
conditions  of  operation.  Using  theJerm 
"declared  flight  envelope"  better 
describes  the  airworthiness  objective  of 
this  .section.  This  change  results  in  no 
foreseen  additional  burden  on 
applicants  because  industrj-  praj;lice  has 
been  to  conduct  vibration  surveys 
throughout  the  declared  flight  envelope. 
This  proposal  would  also  move  the 
requirement  specifying  the  range  of 
rotor  speeds  and  power  or  thrust  of  the 
vibration  surveys  from  current  S  t3.K3|r.) 
to  proposed  revised  §  33.83(b). 

Section  33.83(b).  This  propo.sal  would 
revise  this  paragraph  to  reorganize  and 
elaborate  on  existing  requirements, 
introduce  terminology  relevant  to  flutter 
vibration,  and  achieve  harmonization 
where  differences  currently  exist 
between  Part  33  and  JAR-E.  The 
proposed  paragraph  (b)  would  require 
the  vibration  tests  to  cover  the  rdOges  of 
physical  rotor  speeds,  corrtH:ted  rotor 
speeds,  and  engine  power  or  thru.st 
corresponding  to  operations  throughout 


123B2 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  G.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  43  /  Monday.  March  6.  1995  /  Proposed  Rules  12363 


UMI 


thede<;Iared  flight  envelope  from  idiinj> 
speed  up  to  103  percent  of  the 
maximum  rotor  speed  permitted  for 
rating  periods  of  2  minutes  or  longer, 
and  up  to  100  percent  of  all  other  rotor 
speeds.  The  proposal  would  also  add  to 
the  revised  paragraph  (b)  a  requirement 
that  if  there  is  any  indication  of  a  stress 
peak  arising  at  high  physical  or 
corrected  rotational  speeds,  the  surveys 
shall  be  extended.  If  it  becomes 
physically  impossible  to  achieve  the.se 
extended  rotor  speeds,  it  would  have  to 
be  shown  by  analysis  or  other  means 
that  no  harmful  vibration  exist.s.  Engine 
manufacturing  and  build  tolerances  can 
result  in  peak  stresses  occurring  at 
slightly  different  rotor  speeds  between 
engines  and  engine  parts  (i.e.,  blades)  of 
the  same  type  design.  The  speed 
extension,  therefore,  is  intended  to 
cover  inherent  engine-to-engine  and 
blade-to-blade  variations  in  vibratory 
response. 

Set.tion  33.83(c).  The  proposal  would 
revi.se  the  current  paragraph  (c)  and 
reword  the  existing  text  to  harmonize 
and  clarify  the  existing  requirement. 
Current  paragraph  (c)  requires  that 
during  the  vibration  test,  each  accessory 
drive  and  mounting  attachment  must  be 
loaded  with  the  load  imposed  by  each 
accessory  used  only  for  aircraft  service 
up  to  the  limit  load  specified  by  the 
applicant  for  the  engine  drive  or 
attachment  point.  The  proposal  would 
require  that  evaluations  be  made  of  the 
effects  on  vibration  characteristics  of 
operating  with  scheduled  changes 
(including  tolerances)  to  variable  vane 
angles,  compressor  bleeds,  accessory 
loading,  the  most  adverse  inlet  air  flow 
distortion  pattern  declared  by  the 
manufacturer,  and  the  most  adverse 
conditions  in  the  exhaust  duct(s). 

Section  33.83(d)  This  proposal  would 
add  a  new  paragraph  (d)  that  would 
require  that  the  effects  on  vibration 
characteristics  of  likely  fault  conditions 
.shall  be  evaluated  by  test,  or  analysis,  or 
by  reference  to  previous  experience  and 
be  shown  not  to  create  a  hazardous 
condition.  Since  U.S.  engine 
manufacturers  presently  address  and 
evaluate  the  effects  of  vibration 
characteristics  through  analysis  in 
accordance  w  ith  the  requirements  of 
?i  33.75,  this  proposal  would  harmonize 
part  33  with  JAR-E. 

Section  33.83(e).  This  proposal  would 
add  a  new  paragraph  (e).  The  current 
§  33.83(b)  requires  that  vibration 
stresses  of  rotor  and  stator  components 
be  less,  by  a  margin  acceptable  to  the 
Administrator,  than  the  endurance  limit 
of  the  material  from  which  these  parts 
are  made,  adjusted  for  the  most  severe 
operating  conditions.  This  proposal 
would  slightly  modify  the  text  of  the 


requirement  by  incorporating  the 
standard  industry  practice  of  making 
due  allowance  for  variations  in  material 
properties.  Current  industry  practice  is 
ba.sed  on  the  FAA  interpretation  of  the 
current  requirement.  The  vibration 
stresses  associated  with  the  vibration 
characteristics  determined  under  §  33.83 
must  be  less  than  the  endurance  limits 
of  the  materials  concerned,  after  making 
certain  allowances.  The  suitability  of 
these  stress  margins  would  have  to  be 
justified  for  each  part  and  if  it  is 
determined  that  certain  operating 
conditions,  or  ranges,  need  to  be 
limited,  operating  and  installation 
limitations  would  be  established.  The 
proposed  new  paragraph  (e)  would 
harmonize  with  existing  JAR-E-650 
provisions  and  conform  with  current 
component  vibration  testing  practices. 

Section  33.83(f).  Proposed  new 
paragraph  (f)  would  require  that 
compliance  with  §  33.83  be 
.substantiated  for  each  specific 
installation  configuration  that  can  affect 
the  vibration  characteristics  of  the 
engine.  The  proposed  language  would 
provide  that  if  these  vibrations  cannot 
be  fully  investigated  during  engine 
certification,  then  the  methods  by  which 
they  can  be  evaluated  and  compliance 
shown  shall  be  substantiated  and 
defined  in  the  installation  documents 
required  by  §  33.5.  The  proposed 
amendment  would  codify  current 
industr)'  practice. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C.  3501 
et  seq.],  an  evaluation  of  the  paperwork 
burden  of  this  proposal  is  not  required 
since  there  are  no  recordkeeping  or 
reporting  requirements  asso<.iated  with 
this  proposed  rule. 

Preliminary  Regulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analysis.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  a.ssess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAiA  has  determined  that  this  rule  (1) 
Would  generate  benefits  outweighing  its 


costs;  (2)  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (3)  is  not  "significant"  as  defined 
in  DOT'S  policies  and  procedures;  (4) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
and  (5)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Rpgnlatory  Evaluation  Smnmary 

Of  the  several  proposals,  only  one 
might  result  in  additional  cost.  The  FA,^ 
has  identified  the  requirements  in 
proposed  §  33.83(b)  as  the  only  one  that 
could  require  minor  additional  engine 
testing  ajid  engineering  analysis, 
resulting  in  negligible  compliance  costs. 
The  reference  to  experience,  analysis, 
and  component  tests  in  proposed 
§  33.83(a)  should  not  impose  additional 
costs  since  it  incorporates  current 
industry  practice.  The  revised  engine 
windmilling  requirements  of  proposed 
new  §  33.74  and  the  proposed 
amendments  to  §  33.92(a)  could 
potentially  result  in  cost  savings  to 
engine  and  transport  airplane 
manufacturers.  The  FAA  solicits 
comments  from  interested  persons  on 
the  costs  of  the  proposed  rule. 

The  primary  benefits  of  the  proposed 
rule  would  be  harmonization  of 
airworthiness  standards  with  the 
European  Joint  Aviation  Requirements 
and  clarification  of  existing  standards. 
The  resulting  increased  uniformity  of 
standards  would  .simplify  airworthiness 
approval  for  import  .and  export  purposes 
and  would  avoid  some  of  the  costs  that 
can  result  when  manufacturers  seek 
type  certification  under  both  sets  of 
standards.  While  not  readily 
quantifiable,  the  cost  economies  of 
harmonization  would  far  exceed  the 
minor  incremental  costs  of  the  proposed 
rule. 

Regulatory  Flexibility  Detenriinations 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  .small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  thresholds  in  implementing 
FAA  Order  2100. 14A,  Regulatory 
Flexibility  Criteria  and  Guidance,  the 
FAA  has  determined  that  the  proposed 
rule  would  not  have  a  significant 
economi<;  impact  on  a  substantial 
number  of  small  entities. 


International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S. 
aircraft  engines  to  foreign  countries  and 
the  import  of  foreign  aircraft  engines 
into  the  United  States.  Instead,  the 
proposed  standards  would  harmonize 
with  existing  and  proposed  standards  of 
foreign  authorities,  thereby  lessening 
restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  above, 
including  the  findings  in  the  Regulatory 
Evaluation  and  the  International  Trade 
Impact  Assessment,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Assessment,  has  been  placed  in 
the  docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  33 

Aircraft,  Aviation  safety. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  33  as 
follows: 

PART  3d— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355. 
1421, 1423, 1424. 1425;  49  U.S.C  106(g). 


2.  Section  33.63  is  revised  to  read  as 
follows: 

§33.63    Vibration. 

Each  engine  must  be  designed  and 
constructed  to  function  throughout  its 
declared  flight  envelope  and  operating 
range  of  rotational  speeds  and  power/ 
thrust,  without  inducing  excessive 
stress  in  any  engine  part  because  of 
vibration  and  without  imparting 
excessive  vibration  forces  to  the  aircraft 
structure. 

3.  A  new  section  33.74  is  added  to 
read  as  follows: 

§33.74    Windmilling. 

If  the  engine  continues  to  windmill 
after  it  is  shut  dovm  for  any  reason 
while  in  flight,  continued  windmilling 
of  that  engine  must  not  result  in  damage 
that  could  create  a  hazard  to  aircraft 
representing  a  typical  installation 
during  the  maximum  period  of  flight 
likely  to  occur  with  that  engine 
inoperative. 

4.  Section  33.83  is  revised  to  read  as 
follows: 

§33.83    Vibration  test 

(a)  Each  engine  must  undergo 
vibration  surveys  to  establish  that  the 
vibration  characteristics  of  those 
components  that  may  be  subject  to 
mechanically  or  aerodynamically 
induced  vibratory  excitations  are 
acceptable  throughout  the  declared 
flight  envelope.  The  engine  surveys 
shall  be  based  upon  an  appropriate 
combination  of  experience,  analysis, 
and  component  test  and  shall  address, 
as  a  minimum,  blades,  vanes,  rotor 
discs,  spacers,  and  rotor  shafts. 

(b)  The  surveys  shall  cover  the  ranges 
of  power  or  thrust,  and  both  the 
physical  and  corrected  rotational  speeds 
for  each  rotor  system,  corresponding  to 
operations  throughout  the  range  of 
ambient  conditions  in  the  declared 
flight  envelope,  from  the  minimum  rotor 
speed  up  to  103  percent  of  the 
maximum  rotor  speed  permitted  for 
rating  periods  of  two  minutes  or  longer, 
and  up  to  100  percent  of  all  other 
permitted  rotor  speeds,  including  those 
that  are  overspeeds.  If  there  is  any 
indication  of  a  stress  peak  arising  at 
high  physical  or  corrected  rotational 
speeds,  the  surveys  shall  be  extended  in 
order  to  quantify  the  phenomenon  and 
to  ensure  compliance  with  the 
reauirements  of  §  33.63. 

(c)  Evaluations  shall  be  made  of  the 
effects  on  vibration  characteristics  of 
operating  with  scheduled  changes 
(including  tolerances)  to  variable  vane 
angles,  compressor  bleeds,  accessory 
loading,  the  most  adverse  inlet  air  flow 
distortion  pattern  declared  by  the 


manufacturer,  and  the  most  adverse 
conditions  in  the  exhaust  duct(s). 

(d)  The  effects  of  likely  fault 
conditions  (such  as,  but  not  limited  to, 
out-of  balance,  local  blockage  or 
enlargement  of  stator  vane  passages,  fuel 
nozzle  blockage,  incorrectly  scheduled 
compressor  variables,  etc.)  on  vibration 
characteristics,  shall  be  evaluated  by 
test  or  analysis,  or  by  reference  to 
previous  experience  and  shall  be  shown 
not  to  create  a  hazardous  condition. 

(e)  The  vibration  stresses  associated 
with  the  vibration  characteristics 
determined  under  this  section  must  be 
less  than  the  endurance  limits  of  the 
materials  concerned,  after  making  due 
allowance  for  operating  conditions  and 
permitted  variations  in  properties  of  the 
materials.  The  suitability  of  these  stress 
margins  must  be  justified  for  each  part 
evaluated.  If  it  is  determined  that 
certain  operating  conditions,  or  ranges, 
need  to  be  limited,  operating  and 
installation  limitations  shall  be 
established. 

(f)  Compliance  with  this  section  shall 
be  substantiated  for  each  specific 
installation  configuration  that  can  affect 
the  vibration  characteristics  of  the 
engine.  If  these  vibration  effects  cannot 
be  fully  investigated  during  engine 
certification,  the  methods  by  which  they 
can  be  evaluated  and  methods  by  which 
compliance  can  be  shown  shall  be 
substantiated  and  defined  in  the 
installation  documents  required  bv 
§33.5. 

5.  Section  33.92  is  revised  to  read  as 
follows: 

§  33.92    Rotor  locking  tests. 

If  windmilling  is  prevented  by  a 
means  to  lock  the  rotor(s),  the  engine 
must  be  subjected  to  a  test  that  includes 
25  operations  of  this  means  under  the 
following  conditions: 

(a)  The  engine  must  be  shut  down 
from  rated  maximum  continuous  thrust 
or  power,  and 

(b)  The  means  for  stopping  and 
locking  the  rotor(s)  must  be  operated  as 
specified  in  the  engine  operating 
instructions  while  being  subjected  to  the 
maximum  torque  that  could  result  from 
continued  flight  in  this  condition;  and 

(c)  Following  rotor  locking,  the 
rotor(s)  must  be  held  stationary  under 
these  conditions  for  five  minutes  for 
each  of  the  25  operations. 

Issued  in  Washington,  DC.  on  Februaiy  22. 
1995. 

Daniel  P.  Salvano. 

Acting  Director  of  Aircraft  Certification 
Service. 
(FR  Doc  95-5419  Filed  3-3-95:  8:45  am) 
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[FAR  Case  94-770] 

RiN  9000-AG18 

Federal  Acquisition  Regulation; 
Simplified  Acquisition  Procedures/ 
FACNET 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  new  simplified 
acquisition  and  Federal  Acquisition 
Computer  Networlc  (FACNET) 
requirements  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act).  This 
regulatory  action  was  subject  to  OfHce 
of  Management  and  Budget  review 
under  Executive  Order  12866  dated 
September  30, 1993. 

DATES:  Comments:  Comments  should  be 
submitted  on  or  before  May  5, 1995  to 
be  considered  in  the  formulation  of  a 
final  rule. 

Public  Meeting:  A  public  meeting  will 
be  held  on  April  3, 1995.  at  9:30  a.m. 
in  the  GSA  Auditorium  on  the  first  floor 
of  the  GSA  Building. 

Oral  and  Written  Statements:  Persons 
wishin?,  to  make  oral  or  written 
statemeiits  at  the  pubUc  meeting  should 
submit  to  the  FAR  Secretariat  a  copy  of 
the  presentation  by  March  29, 1995. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to: 

General  Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets, 
NW,  Room  4037,  Washington,  DC 
20405. 

Please  cite  FAR  case  94-770  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Maykowskyj,  Team  Leader, 
Simplified  Acquisition  Procedures/ 
FACNET  Team,  on  (703)  274-6307  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-755. 
Please  cite  FAR  Case  94-770.  Simplified 
Acquisition  Procedures. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  (the  Act) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  the  areas  of  commercial  item 
acquisition,  simplified  acquisition 
procedures,  the  Truth  in  Negotiation 
Act  and  FACNET. 

The  terms  "simplified  acquisition" 
and  "Federal  Acquisition  Computer 
Network  (FACNET)"  are  defined  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (the  Act).  The  Act  defines  the 
simplified  acquisition  threshold  as 
$100,000.  It  limits  use  of  simplified 
acquisition  procedures  by  procurement 
activities  not  having  certified  Interim 
FACNET  to  procurements  not  exceeding 
$50,000.  Use  of  simplified  acquisition 
procedures  is  also  limited  to 
procurements  not  exceeding  $50,000  if 
an  agency  does  not  have  certified  Full 
FACNET  by  January  1,  2000. 

Review  of  the  law  and  the  proposed 
implementing  rule  requires  that  the 
difference  between  the  simplified 
acquisition  threshold  and  the  use  of 
simplified  acquisition  procedures  be 
recognized.  The  simplified  acquisition 
threshold  is  $100,000.  The  authority  to 
use  simplified  acquisition  procedures 
depends  on  implementation  and  proper 
certification  of  FACNET. 

This  rule  proposes  to  incorporate  FAR 
Subpart  4.5  for  FACNET  information 
and  guidance.  FAR  Subpart  4.5  provides 
definitions,  certification  information, 
and  exemptions  in  accordance  with  the 
Act.  FAR  case  91-104  ("Electronic 
Commerce")  and  this  implementation  of 
the  Act  are  interdependent  and  are 
meant  to  be  considered  jointly. 
Reviewers  are  advised  that  FACNET  is 
not  a  single  electronic  system  that  will 
be  used  by  all  executive  agencies.  It  is, 
however,  a  universal  electronic 
capability  that  will  permit  potential 
contractors  to,  as  a  minimum,  obtain 
information  on  proposed  procurements, 
submit  questions,  and  receive  awards  on 
a  government-wide  basis.  Each  agency 
will  determine  the  system(s)  that  will  be 
used  by  its  procuring  activities  so  that 
they  can  certify  Interim  FACNET  for 
those  activities  and  Full  FACNET  for 
the  agency.  The  Act  and  the  proposed 
rule  also  provide  for  exempting 
individual  procurements  and  procuring 
activities  fi-om  the  use  of  FACNET.  This 
becomes  significant  when  agencies 
certify  Full  FACNET  which  is  based,  in 
part,  on  the  percentage  of  non-exempt 


transactions  which  were  made  through 
FACNET  during  the  previous  fiscal  year. 

Implementation  of  FACNET 
(Electronic  Commerce)  will  include  a 
vendor  registration  requirement  for  any 
business  entity  wishing  to  do  business 
with  the  Government  electronically. 
Contractor's  information  will  be 
submitted  to  the  Centralized  Contractor 
Registration  System  in  accordance  with 
the  Federal  implementation 
conventions. 

There  are  technical  requirements  and 
other  procedures  with  respect  to 
FACNET  that  are  not  appropriate  for 
coverage  in  the  FAR  but  are  needed  by 
executive  agencies  to  fully  implement 
FACNET.  This  information  will  be* 
disseminated  via  other  appropriate 
means. 

Public  Meeting.  A  public  meeting  will 
be  held  on  April  3, 1995  at  9:30  a.m.  in 
the  GSA  Auditorium  to  enable  the 
public  to  present  its  views  on  this  rule. 
This  rule  will  only  be  discussed  at  the 
public  meeting  session.  Any  subsequent 
public  meetings  will  be  devoted  to  other 
revisions  to  the  FAR.  Persons  or 
organizations  wishing  to  make 
presentations  will  be  allowed  10 
minutes  each  to  present  their  views, 
provided  they  notify  the  FAR 
Secretariat,  at  (202)  501^755.  Written 
statements  for  presentation  should  be 
submitted  to  the  FAR  Secretariat  by 
March  29, 1995.  Persons  or 
organizations  with  similar  positions  are 
encouraged  to  select  a  common 
spokesman  for  presentation  of  their 
views.  This  meeting,  in  conjunction 
with  the  Federal  Register  notice 
soliciting  public  comments  on  the  rule, 
will  be  the  only  opportunity  for  the 
public  to  present  its  views. 

This  rufe  overlaps  in  some  areas  with 
the  "Electronic  Commerce"  rule  (FAR 
case  91-104)  appearing  elsewhere  in 
this  issue  of  the  Federal  Register. 
Presenters  are  welcome  to  submit 
prepared  statements  concerning  the 
"electronic  commerce"  rule  to  the 
extent  that  the  statement  has  some 
interrelation  with  this  simplified 
acquisition/FACNET  rule. 

Interested  members  of  the  public  may 
obtain  a  copy  of  the  desired  rule  from 
the  FAR  Secretariat,  see  ADDRESSES 
caption. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  a 
significant  positive  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 
because  it  is  designed  to  reduce  the 
burden  on  entities  desiring  to  do 
business  with  the  Government  and  will 
apply  to  all  large  and  small  business 


entities,  and  all  educational  and  non- 
profit organizations  who  are  interested 
in  participating  in  Government 
acquisitions.  The  proposed  rule 
establishes  the  simphfied  acquisition 
threshold  and  sets  forth  policies  and 
guidance  for  the  implementation  of 
FACNET  pursuant  to  the  Act.  The 
implementation  of  FACNET  will 
provide  for  electronic  exchange  of 
acquisition  information  between  the 
private  sector  and  the  Federal 
Government  that  will  increase  the 
opportunities  for  vendors  currently 
doing  business  with  the  Government, 
particularly  small  businesses.  As  a 
result  of  the  Act,  procurements  between 
$2,500  and  $100,000  are  exclusively 
reserved  for  small  business.  It  is 
recognized  that  an  initial  start-up  cost 
will  be  incurred  for  purchase  of 
personal  computer,  modem,  software, 
and  telephone  lines  estimated  to  be 
$1,500.  Additionally,  it  is  anticipated 
that  most  small  businesses  will 
subscribe  to  third  party  value  added 
networic  (VAN)  service  to  facihtate  their 
communications  with  the  Government's 
computers.  The  cost  of  advance 
subsca-iption  ranges  from  approximately 
530  to  $100  per  month,  depending  on 
the  type  of  services  obtained.  The 
benefit  of  increased  business 
opportunities  should  far  outweigh  these 
initial  start-up  costs. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Council  for 
Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  from  small  entities 
concerning  the  affected  FAR  parts  will 
also  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAR  case  94-770).  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies  because  the  proposed 
rule  contains  information  collection 
requirements  that  need  the  approval  of 
the  Office  of  Management  and  Budget 
(0MB)  under  44.  U.S.C.  3501  et  seq. 
Contractors  will  be  required  to 
electronically  register  with  the  Federal 
Contractor  Registration  System  operated 
by  the  Defense  Information  Megacenter. 
The  information  to  be  provided 
electronically  is  information  currently 
reported  under  several  existing  forms, 
including  SF-129.  Solicitation  Mailing 
List  Application,  the  SF-3881,  ACH 
vendor/Miscellaneous  Payment 
Enrolhnent  Form,  and  the  DD-2051, 
request  for  Assignment  of  a  Commercial 
and  Government  Entity  information 


pertaining  to  their  E£H  capabilities. 
Establishment  of  a  central  registration 
system  should  eliminate  the  need  to 
submit  multiple  registrations  with  each 
contracting  office  the  contnn:tor  is  doing 
business  with. 

A  request  for  approval  of  a  new 
information  collection  requirement 
concerning  simplified  acquisition 
procedures  is  being  submitted  to  the 
0MB.  Public  comments  concerning  this 
request  are  invited  through  a  Federal 
Register  notice  published  elsewhere  in 
this  issue. 

List  of  Subjects  in  48  CFR  Parts  2,  3, 4, 
5,  6,  8,  9, 13, 15, 16,  22,  23,  25,  27,  28, 
29,  32,  36,  41,  42,  43,  44. 45,  46,  47,  49, 
52,  aiid  53 

Government  procurement. 
Edward  C  Loeb. 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994. 

Therefore,  48  CFR  Chapter  1  is 
proposed  to  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  2,  3.  4,  5,  6,  8,  9,  13. 15, 16,  22, 
23,  25,  27,  28,  29,  32,  36.  41,  42,  43.  44. 
45,  46.  47,  49,  52,  and  53  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  I'.S.C. 
Chapter  137;  and  42  U.S.C  2471(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.201  is  revi.sed  to  read  as 
follows: 

2.201    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.202-1,  Definitions,  in 
sohcitations  and  contracts  except  when 
the  contract  is  not  expected  to  exceed 
the  simplified  acquisition  threshold  in 
Part  13.  If  the  contract  is  for  personal 
services,  construction,  architect- 
engineer  services,  or  dismantling, 
demolition,  or  removal  of 
improvements,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 
Additional  definitions  may  be  included, 
provided  they  are  consistent  with  the 
clause  and  the  FAR. 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.103-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

3.103-t    Solicitation  provision. 

***** 

(a)  The  acquisition  is  to  be  made 
under  the  simplified  acquisition 
procedures  in  Part  13; 


V- 


4.  Section  3.104-10  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

3.1 04-1 0    Solicitation  provision  an^^ 
contract  clauses. 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-10.  Price  or  Fee 
Adjustment  for  Illegal  or  Improper 
Activity,  in  all  solicitations  where  the 
resultant  contract  award  is  expected  to 
exceed  the  simplified  acquisition 
threshold  (see  13.000)  and  all  contracts 
and  modifications  to  contracts 
exceeding  that  threshold  which  do  not 
already  contain  the  clause  when  the 
modification  is  expected  to  exceed  thj»* 
threshold. 
***** 

5.  Section  3.404  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  to  read 
as  follows: 

3.404    Solicitation  provision  and  contract 
clause. 

***** 

(b)*  *  • 

(1)  The  contract  amount  is  expected  to 
be  at  or  below  the  simplified  acquisition 
threshold  in  Part  13; 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-5,  Covenant 
Again.st  Contingent  Fees,  in  solicitations 
and  contracts  exceeding  the  simplified 
acquisition  threshold. 

6.  Section  3.502-3  is  revised  to  read 
as  follows: 

3.502-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-7.  Anti-Kickback 
Procedures,  in  sohcitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold  in  Part  13. 

7.  Section  3.503-2  is  revised  to  read 
as  follows; 

3.503-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  Government, 
in  sohcitations  and  contracts  exceeding 
the  simplified  acquisition  threshold  in 
Part  13. 

PART  4— ADMINISTRATIVE  MATTERS 

8.  Part  4  is  amended  by  adding 
Subpart  4.5,  consisting  of  sections  4.500 
through  4.507,  to  read  as  follows: 

Subpart  4.5 — Electronic  Commerce  in 
Contracting 

Sec. 

4.500  Scope  of  subpart. 

4.501  Definitions. 

4.502  Policy. 

4.503  Contractor  registration. 

4.504  FACNET  functions. 

4.505  FACNET  certification. 
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4.505-1    Interim  certification. 
4.505-2    Full  certification. 
4.505-3    Govemmentwide  certification. 
4.505-4    Contract  actions  excluded. 

4.506  Exemptions. 

4.507  Contract  actions  using  simplified 
acquisition  procedures. 

4.500  Scope  of  subpart 

This  subpart  provides  policy  and 
procedures  for  the  establishment  and 
use  of  FACNET  as  required  by  Section 
30  of  the  Office  of  Federal  Procurement 
Policy  (OFPP)  Act  (41  U.S.C.  426). 

4.501  Definitions. 

"ANSI  X12"  means  the  designation 
assigned  by  the  American  National 
Standards  Institute  (ANSI)  for  the 
structure,  format,  and  content  of 
electronic  business  transactions 
conducted  through  Electronic  Data 
Interchange  (EDI).  The  American 
National  Standards  Institute  is  the 
coordinator  and  clearinghouse  for 
national  standards  in  the  United  States. 

"Federal  Acquisition  Computer 
Network  (FACNET)"  means  the 
govemmentwide  Electronic  Commerce/ 
Electronic  Data  Interchange  systems 
architecture  for  the  acquisition  of 
supplies  and  services  that  provides  for 
electronic  data  interchange  of 
acquisition  information  between  the 
government  and  the  private  sector, 
employs  nationally  and  internationally 
recognized  data  formats,  and  provides 
universal  user  access. 

"Full  FACNET"  means  an  agency  has 
certified  that  it  has  implemented  all  of 
the  FACNET  functions  outlined  in  4.504 
and  more  than  75  percent  of  eligible 
contracts  (not  otherwise  exempted  from 
FACNET)  in  amounts  exceeding  the 
micro-purchase  threshold,  but  not 
exceeding  the  simplified  acquisition 
threshold  (see  Part  13),  were  entered 
into  by  the  agency  during  the  preceding 
fiscal  year  using  FACNET. 

"Govemmentwide  FACNET"  means 
that  the  Federal  govemment  has 
certified  its  FACNET  capability  and 
more  than  75  percent  of  eligible 
contracts  in  amounts  exceeding  the 
micro-purchase  threshold,  but  not 
exceeding  the  simplified  acquisition 
threshold  (see  Part  13),  entered  into  by 
the  executive  agencies  during  the 
preceding  fiscal  year  were  made  through 
full  FACNET. 

"Interim  FACNET"  means  a 
contracting  activity  has  been  certified  as 
having  implemented  a  capability  to 
provide  widespread  public  notice  of, 
and  issue,  solicitations  and  receive 
responses  to  solicitations  and  associated 
requests  for  information  through 
FACNET.  Such  capabUity  must  allow 
the  private  sector  to  access  notices  of 
solicitations,  access  and  review 


solicitations,  and.  respond  to 
solicitations. 

"Transaction  Set"  means  the  data  that 
is  exchanged  to  convey  meaning 
between  Trading  Partners  engaged  in 
EC/EDI. 

"Value-Added  Network  (VAN)" 
means  an  entity  that  provides 
communications  services,  electronic 
mailboxing  and  other  communications 
services  for  EDI  transmissions. 

"Value-Added  Service  (VAS)"  means 
an  entity  that  provides  services  beyond 
communications  to  its  customers.  These 
services  may  range  from  translation  and 
segregation  of  the  data  to  complete  turn- 
key business  systems  support  for 
customers. 

4.502  Policy. 

(a)  The  Federal  govemment  shall 
acquire  supplies  and  services  via 
FACNET  whenever  practicable  or  cost 
effective. 

(b)  FACNET  is  the  preferred  method 
of  acquiring  supplies  and  services 
exceeding  the  micro-purchase  threshold 
and  not  exceeding  the  simplified 
acquisition  threshold  (see  13.103(b)). 

(c)  Contracting  officers  are  authorized 
to  use  FACNET  for  any  contract  action 
governed  by  the  FAR,  unless 
specifically  exempted  by  agencies. 

(d)  Before  using  electronic  data 
interchange,  agencies  shall  ensure  that 
the  electronic  data  interchange  system  is 
capable  of  ensuring  authentication  and 
confidentiality  commensurate  with  the 
risk  and  magnitude  of  the  harm  fi-om 
loss,  misuse,  or  unauthorized  access  to 
or  modification  of  the  information. 

4.503  Contractor  registration. 

(a)  In  order  for  a  contractor  to  conduct 
electronic  commerce  with  the  Federal 
govemment,  the  contractor  must 
provide  registration  information  to  the 
Centralized  Contractor  Registration 
System. 

(b)  The  contractor  will  be  required  to 
submit  information  in  accordance  with 
the  Federal  implementation  conventions 
of  the  ASC  ANSI  X.12  transaction  set  for 
contractor  registration. 

4.504  FACNET  functions. 

(a)  FACNET  shall  allow  agencies  to  do 
the  following  electronically — 

(1)  Provide  widespread  public  notice 
of  contracting  opportunities,  and  issue 
solicitations; 

(2)  Receive  responses  to  solicitations 
and  associated  requests  for  information; 

(3)  Provide  public  notice  of  awards  of 
contracts  and  orders  (including  price); 

(4)  Receive  questions  regarding 
solicitations,  if  practicable; 

(5)  Issue  contracts  and  orders,  if 
practicable; 


(6)  Initiate  payments  to  contractors,  if 
practicable;  and, 

(7)  Archive  data  relating  to  each 
procurement  action. 

(b)  FACNET  shall  allow  the  private 
sector  to  do  the  following  electronically: 

(1)  Access  notices  of  solicitations; 

(2)  Access  and  review  solicitations; 

(3)  Respond  to  solicitations; 

(4)  Receive  contracts  and  orders,  if 
practicable; 

(5)  Access  information  on  awards  of 
contracts  and  orders;  and, 

(6)  Receive  payment  by  purchase 
card,  electronic  funds  transfer,  or  other 
automated  means,  if  practicable. 

4.505    FACNET  certification. 

4.505-1    Interim  certification. 

A  contracting  activity  is  considered  to 
have  implemented  interim  FACNET  if: 

(a)  The  contracting  activity  has 
implemented  the  FACNET  functions 
described  in  4.504(a)  (1)  and  (2),  and  (b) 
(1),  (2),  and  (3);  and  issues  notices  of 
solicitations  and  receives  responses  to 
solicitations  in  a  system  having  those 
functions. 

(b)  The  contracting  activity  is  using 
FACNET  for  contracts  (not  otherwise 
exempted,  see  4.506),  that  exceed  the 
micro-purchase  threshold  and  do  not 
exceed  the  simplified  acquisition 
threshold; 

(c)  The  senior  procurement  executive 
of  the  agency,  or  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
for  the  Department  of  Defense,  has 
certified  to  the  Administrator  of  OFPP 
that  the  contracting  activity  has 
implemented  interim  FACNET. 

(d)  The  senior  procurement  executive 
of  the  agency,  or  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technologv' 
for  the  Department  of  Defense,  shall 
notify  the  private  sector  via  the 
Commerce  Business  Daily  that  a 
contracting  activity  of  the  agency  has 
certified  interim  FACNET.  The  notice 
shall  establish  a  date  after  which  it  will 
be  required  that  all  responses  to 
solicitations  issued  by  the  contracting 
activity  through  FACNET,  must  be 
submitted  through  FACNET,  unless 
otherwise  authorized. 

4.505-2    Full  certification. 

An  agency  is  considered  to  have 
implemented  full  FACNET  if: 

(a)  The  agency  has  implemented  all  of 
the  FACNET  functions  described  in 
4.504;  and 

(b)  During  the  preceding  fiscal  year, 
more  than  75  percent  of  the  agency's 
eligible  contract  actions,  not  otherwise 
exempted  (see  4.506),  that  exceeded  the 
micro-purchase  threshold  but  did  not 
exceed  the  simplified  acquisition 
threshold  were  made  via  FACNET;  and 


(c)  The  head  of  the  agpncy,  with  the 
concurrence  of  the  Administrator  of 
OFPP,  has  certified  to  the  Congress  that 
the  agency  has  implemented  full 
FACNET. 

(d)  Eligible  contracts  do  not  include 
any  class  or  classes  of  contracts  that  the 
Federal  Acquisition  Regulatory  Council 
determines,  after  October  13, 1997,  are 
not  suitable  for  acquisition  through 
F.^CNET 

4.505-3    Qoverranentwide  certification. 

The  Federal  Govemment  is 
considered  to  have  implemented 
Govemmentvdde  FACNET  if: 

(a)  During  the  preceding  fiscal  year,  at 
least  75  percent  of  eligible  contracts 
entered  into  by  executive  agencies  that 
exceeded  the  micro-purchase  thre.shold 
and  did  not  exceed  the  simplified 
acquisition  threshold  were  made  via  full 
FACNET;  and 

(b)  The  Administrator  of  OFPP  has 
certified  implementation  of 
govemmentwide  FACNET  to  the 
Congress. 

4.505-4    Contract  actions  excluded. 
For  purposes  of  calculating  the 
percentage  of  FACNET  use  referred  to  in 
4.505-2  and  4.505-3,  actions  issued 
against  established  contracts,  such  as 
delivery  orders,  task  orders,  and  in 
scope  modifications  shall  not  be 
included. 

4.506    Exemptions. 

The  following  contracts  are  exempted 
from  the  use  of  FACNET,  as  specified 
below,  and  shall  not  be  considered 
when  determining  compliance  with  the 
requirements  to  implement  FACNET: 

(a)  Interim  FACNET. 

(1)  Classes  of  procurements  exempted 
by  the  head  of  the  contracting  activity 
after  a  written  determination  is  made 
that  FACNET  processing  of  those 
procurements  is  not  cost  effective  or 
practicable;  and  specific  purchases  for 
which  the  contracting  officer  determines 
that  it  is  not  practicable  or  cost  effective 
to  process  via  FACNET.  Such 
determinations  shall  be  centrally 
maintained  at  the  contracting  activity. 

(2)  Contracts  that  do  not  require 
notice  under  subpart  5.202. 

(b)  Full  FACNET— Contracts  made  by 
a  contracting  activity  (or  a  portion  of  a 
contracting  activity),  if  the  activity  is 
exempted  from  use  of  FACNET  by  the 
head  of  the  agency  or  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  for  the  Department  of 
Defense.  Any  such  exemption  shall  be 
based  on  a  written  detennination  that 
FACNET  processing  is  not  cost  effective 
01  practicable  for  the  contracting 
activity,  or  portions  thereof. 


E)eterminations  shall  be  maintained  in 
the  office  of  the  senior  procurement 
executive  or  the  Under  Secretary  of 
Defense  for  Acquisitions  and 
Technology  for  the  Department  of 
Defense. 

4.507    Contract  actions  using  simpiitied 
acquisitton  p(oc«dur«s. 

Contracting  officers  shall  refer  to 
section  13.106  for  evaluation  and 
documentation  requirements  when 
awarding  contracts  using  simplified 
acquisition  procedures. 

9.  Section  4.800  is  revised  to  read  as 
follows: 

4.800    Scope  of  sutipart 

This  subpart  prescribes  requirements 
for  establishing,  maintaining,  and 
disposing  of  contract  files  for  all 
contractual  actions.  The  application  of 
this  subpart  to  contracts  made  using  the 
simplified  acquisition  procedures 
covered  by  Part  13  is  optional.  (See  also 
documentation  requirements  in  13.106- 
2). 

10.  Section  4.804-1  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

4.804-1    Closeout  by  the  office 
administering  the  contract 

(a)*  •  * 

(1)  Files  for  contracts  using  simplified 
acquisition  procedures  should  be 
considered  closed  when  the  contracting 
officer  receives  evidence  of  receipt  of 
property  and  final  payment,  unless 
otherwise  specified  by  agency 
regulations. 

(2)  Files  for  firm-fixed-price  contracts 
other  than  those  using  simplified 
acquisition  procedures  should  be  closed 
within  6  months  after  the  date  in  which 
the  contracting  officer  receives  evidence 
of  physical  completion. 

*  •        *        *        • 

11.  Section  4.804-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

4.804-2    Closeout  of  the  contracting  office 
files  if  another  office  administers  the 
contract 

(a)  Contract  files  for  contracts  using 
simplified  acquisition  procedures 
should  be  considered  closed  when  the 
contracting  officer  receives  evidence  of 
receipt  of  property  and  final  payment, 
unless  otherwise  specified  by 
regulation. 

*  •        •        •        • 

12.  Section  4.805  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entries  in  the  "Document"  column  of 
paragraphs  (b)(5),  (10).  (11).  and  (13)  to 
read  as  follows: 


4.805    Storage,  handling  and 
contract  files. 

•        *        •        •        • 

(b)  *  *  • 


of 


Document 


Reten- 
tion 
period 


(5)  Unsuccessful  offers  or  quotations 
that  pertain  to  contracts  using  shd- 
plifted  acquisition  procedures 


(10)  Records  or  documents  other 
than  those  in  paragraphs  4.805(b) 
(1)-(9)  of  this  section  pertaining  to 
contracts  using  simplified  acquisi- 
tion procedures  


(11)  Records  or  documents  other 
than  those  in  paragraphs  4.805(b) 
(1)-(10)  of  this  section  pertaimng 
to  contracts  using  simplified  acqui- 
sition procedures 


(13)  Solicited  and  unsolicited  unsuc- 
cessful offers  arxj  quotations 
atxive  the  appropriate  simpliried 
acquisition  threshold  in  Part  13  .... 


PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

13.  Section  5.002  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

5.002    Policy. 

*         *         *         *        • 

(c)  Assist  small  business  concerns, 
small  disadvantaged  business  concerns, 
and  women  owned  small  businesses  in 
obtaining  contracts  and  subcontratis. 

14.  Section  5.101  is  amended  by 
revising  paragraphs  (a)  introductory- 
text,  (a)(1),  and  (a)(2)  introductory  text 
and  (a)(2)(ii)  to  read  as  follows: 

5.101    Methods  of  disseminating 
information. 

***** 

(a)  As  required  by  the  Small  Business 
Act  (U.S.C.  637(e))  and  the  Office  of 
Federal  Procurement  Pohcy  Act  (41 
U.S.C.  416),  and  unless  the  contract 
action  is  being  made  by  a  contracting 
activity  that  has  been  certified  as  having 
implemented  a  system  with  interim 
(until  December  31, 1999)  or  full  (after 
December  31, 1999)  FACNET  and  the 
contraci  action  will  be  made  through 
FACNET,  contracting  officers  shall 
disseminate  information  on  proposed 
contract  actions  as  follows: 

(1)  For  contract  actions  expected  to 
e.xceed  525,000.  by  synopsizing  in  the 
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Commerce  Business  Daily  (CBD)  (see 
section  5.201):  and 

(2)  For  proposed  contract  actions 
expected  to  exceed  $10,000  ($5,000  for 
Defense  activities),  but  not  expected  to 
exceed  $25,000,  by  displaying  in  a 
public  place  at  the  contracting  office 
i.ssuing  the  solicitation,  an  unclassified 
notice  of  the  solicitation  or  a  copy  of  the 
solicitation  satisfying  the  requirements 
of  5.207(c)  and  (fl.  The  notice  shall 
include  a  statement  that  all  responsible 
sources  may  submit  a  quotation  which, 
if  timely  received,  shall  be  considered 
by  the  agency.  Such  information  shall 
be  posted  not  later  than  the  date  the 
solicitation  is  issued  and  remain  posted 
for  at  least  10  days  or  until  after 
quotations  have  been  opened, 
whichever  is  later. 
***** 

(ii)  The  contracting  officer  need  not 
comply  with  the  display  requirements 
set  forth  above  when  the  exemptions  at 
5.202(a)(1).  (5)  through  (9)  or  (11)  apply, 
or  when  oral  solicitations  are  used.  The 
exemption  from  display  requirements 
does  not  relieve  the  contracting  officer 
from  the  responsibility  to  consider  all 
quotations  timely  received  from 
responsible  sources. 
***** 

15.  Section  5.202  is  amended  by 
adding  paragraph  (a)(13)  to  read  as 
follows: 

5.202  Exceptions. 

***** 

(a)  *   *    • 

13.  The  contract  action  is  for  an 
amount  at  or  below  $250,000  and  is 
made  through  certified  FACNET  after 
Governmentwide  FACNET  has  been 
certified.  This  exception  does  not  apply 
when  the  contract  action  is  not  made 
through  certified  FACNET.  (see  Subpart 
4.5) 
*         *         *  -       *         * 

16.  Section  5.203  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  (c)  through  (g),  adding  a  new- 
paragraph  (b)  and  and  revising  newly 
designated  (c).  (d),  and  (e)  to  read  as 
follows: 

5.203  Publicizing  and  response  time. 

***** 

(b)  The  contracting  officer  shall 
establish  a  solicitation  response  time 
which  will  afford  potential  offerors  a 
reasonable  opportunity  to  respond  for 
each  contract  action,  including  actions 
via  FACNET.  in  an  amount  estimated  to 
be  greater  than  $25,000.  but  not  greater 
than  the  simplified  acquisition 
threshold.  The  contracting  officer 
should  consider  the  circumstances  of 
the  individual  procurement  such  as  the 


complexity,  commerciality  (see  Part  12), 
availability,  and  urgency  when 
establishing  the  solicitation  response 
time. 

(c)  Agencies  shall  allow  at  least  a  30 
day  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  issuance  of 
a  solicitation  if  the  contract  action  is 
expected  to  exceed  the  simplified 
acquisition  threshold. 

(d)  Agencies  shall  allow  at  least  a  30 
day  response  time  from  the  date  of 
publication  of  a  proper  notice  of  intent 
to  contract  for  architect-engineer 
.services  or  before  issuance  of  an  order 
under  a  basic  ordering  agreement  or 
.similar  arrangement  if  the  contract 
action  is  expected  to  exceed  the 
simplified  acquisition  threshold. 

(e)  Agencies  shall  allow  at  least  a  45 
day  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  publication 
of  the  notice  required  in  5.201  for 
contract  actions  categorized  as  research 
and  development  if  the  contract  action 
is  expected  to  e.xceed  the  simplified 
acquisition  threshold. 
***** 

17.  Se<:tion  5.205  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

5.205    Special  situations. 

***** 

(d)  •    *    * 

(1)  Except  when  exempted  by  5.202, 
synopsize  each  proposed  contract  action 
for  which  the  total  fee  (including  phases 
and  options)  is  expected  to  exceed 
$25,000.  Reference  shall  be  made  to  the 
appropriate  CBD  Numbered  Note. 
***** 

18.  Section  5.207  is  amended  by 
redesignating  paragraphs  (c)(2)(xi) 
through  (c)(2)(xv)  as  (c)(2)(xii)  through 
(c)(2)(xvi),  adding  new  paragraph 
(c)(2)(xi),  and  revising  newly 
redesignated  (c)(2)(xiv)  to  read  as 
follows: 

5.207    Preparation  and  transmittal  of 
synopses. 

***** 

(c)  •  •   * 

(2)  *    .   * 

(xi)  For  a  contract  action  in  an  amount 
estimated  to  be  greater  than  $25,000  but 
not  greater  than  the  simplified 
acquisition  threshold,  enter  (A)  a 
description  of  the  procedures  to  be  used 
in  awarding  the  contract  (e.g.,  request 
for  quotation  or  solicitation)  and  (B)  the 
arrticipated  award  date. 
***** 

(xiv)  In  the  t:ase  of  noncompetitive 
contract  actions  insert  a  statement  of  the 
reason  justifying  other  than  full  and 


open  competition,  and  identify  the 
intended  source(s)  (see  5.207(e)(3)). 

***** 

19.  Section  5.301  is  amended  by 
adding  a  new  (b)(7)  to  read  as  follow.s: 

5.301    General. 

***** 

(b)  •  •  * 

(7)  The  contract  action  is  for  an 
amount  greater  than  $25,000  but  not 
greater  than  the  simplified  acquisition 
threshold,  the  contract  action  is  made 
by  a  contracting  activity  that  has  been 
certified  as  having  implemented  a 
system  with  interim  (until  December  31, 
1999)  or  full  (after  December  31,  1999) 
FACNET,  and  the  contract  action  has 
been  made  through  FACNET. 
***** 

20.  Section  5.303  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

5.303    Announcement  of  contract  awards. 

***** 

(b)  Local  announcement.  Agencies 
may  also  release  information  on  contract 
awards  to  the  local  press  or  other  media. 
When  local  announcements  are  made 
for  contract  awards  in  excess  of  the 
simplified  acquisition  threshold  in 
13.000.  they  shall  include— 
***** 

21.  Section  5.503  is  amended  by 
revising  paragraph  (c)(1),  to  read  as 
follows: 

5.503    Procedures. 


(c)  Forms.  (1)  When  contracting 
directly  with  the  media  for  advertising, 
contracting  officers: 

(i)  Shall  use  Standard  Form  26, 
Award/Contract,  or  Standard  Form 
1447,  Solicitation/Contract,  when  the 
dollar  amount  of  the  acquisition  exceeds 
the  simplified  acquisition  threshold:  or 

(ii)  May  use  Optional  Form  347,  Order 
for  Supplies  or  Services,  or  an  approved 
agency  form,  when  the  dollar  amount  of 
the  acquisition  does  not  exceed  the 
threshold  for  use  of  simplified 
acquisition  procedures  (see  Part  13). 


PART  6— COMPETITION 
REQUIREMENTS 

22.  Section  6.001  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

6.001    Applicability. 

***** 

(a)  Contracts  awarded  using  the 
simplified  acquisition  procedures  of 
Part  13: 


PART  &-REQU!RED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

23.  Section  8.203-1  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

8.203-1    Contract  clause  and  solicitation 
provision. 

(a)*   •   • 

(1)  Contract  actions  not  exceeding  the 
simplified  acquisition  threshold  under 
Part  13: 


PART  9— CONTRACTOR 
QUALIFICATIONS 

*  *        •        •        • 

24.  Section  9.405-2  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  introductory  text  to  read 
as  follows: 

9.405-2    Restrictions  on  subcontracting. 

***** 

(b)  *  *  *  Contractors  shall  not  enter 
into  any  subcontract  in  excess  of  the 
simplified  acquisition  threshold  with  a 
contractor  that  has  been  debarred, 
suspended,  or  proposed  for  debarment 
unless  there  is  a  compelling  reason  to 
do  .so.  *  •  • 
»        •        *        *        • 

25.  Section  9.409  is  revised  to  read  as 
follows: 

9.409    Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.209-5,  Certification 
Regarding  Debarment,  Suspension, 
Proposed  Debarment,  and  Other 
Responsibilities  Matters,  in  solicitations 
where  the  contract  value  is  expected  to 
exceed  the  simplified  acquisition 
threshold. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.209-6,  Protecting  the 
Government's  Interests  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  in  solicitations  and 
contracts  where  the  contract  value 
e.xceeds  the  simplified  acquisition 
threshold. 

26.  Section  9.507-1  is  amended  by 
rt;vising  paragraph  (c)  to  read  as  follows: 

9.507-1    Solicitation  provisions. 

*  •        •        •        • 

(c)  The  contracting  officer  shall  insert 
the  provision  at  52.209-8. 
Organizational  Conflicts  of  Interest 
Certificate — Advisory  and  Assistance 
Services,  in  solicitations  for  advisory 
and  assistance  ser\'ices  if  the  contract  is 
expected  to  exceed  the  simplified 
ac(|uisition  threshold. 


PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

27.  13.000  is  revised  to  read  as 
follows. 

13.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services,  including 
construction  and  research  and 
development,  the  aggregate  amount  of 
which  does  not  exceed  the  simplified 
acquisition  threshold  (see  13.103(b)). 
See  36.602-5  for  simplified  procedures 
to  be  used  when  acquiring  architect- 
engineering  services. 

28.  13-.101  is  amended  by  revising  the 
definitions  of  "bulk  funding,"  "deUvery 
order."  and  "purchase  order,"; 
removing  the  definitions  of  "small 
purchase,"  and  "small  purchase 
procedures,"  and  adding,  in 
alphabetical  order,  definitions  for 
"imprest  fund,"  "simplified  acquisition 
procedures,"  and  "simplified 
acquisition  threshold". 

13.101    Definitions. 

"Bulk  funding,"  means  a  system 
whereby  a  contracting  officer  receives 
authorization  from  a  fiscal  and 
accounting  officer  to  obligate  funds  on 
purchase  documents  against  a  specified 
lump  sum  of  funds  reserved  for  the 
purpose  for  a  specified  period  of  time 
rather  than  obtaining  individual 
obligation  authority  on  each  purchase 
document. 

"Delivery  Order,"  means  an  order  for 
supplies  or  services  placed  against  an 
established  contract  or  with 
Government  sources  of  supply. 
***** 

"Imprest  Fund,"  means  a  cash  fund  of 
a  fixed  amount  established  by  an 
advance  of  funds,  without  charge  to  an 
appropriation,  from  an  agency  finance 
or  disbursing  officer  to  a  duly  appointed 
cashier,  for  disbursement  as  needed 
from  time  to  time  in  making  payment  in 
cash  for  relatively  small  amounts. 
•        •        •        *        • 

"Purchase  order,"  as  used  in  this  part, 
means  an  offer  by  the  Government  to 
buy  supplies  or  services,  including 
construction  and  research  and 
development,  upon  specified  terms  and 
conditions,  using  simplified  acquisition 
procedures. 

"Simplified  acquisition  procedures," 
means  the  methods  prescribed  in  this 
part  for  making  purchases  of  supplies  or 
services  using  imprest  funds,  purchase 
orders,  blanket  purcha.se  agreements, 
governmentwide  commercial  purchase 
cards.  FACNET  or  any  other  appropriate 
authorized  method.  Contracting  Officers 
are  encouraged  to  use  innovative 


approaches  in  awarding  contracts  using 
the  simplified  acquisition  procedures 
under  the  authority  of  Part  13.  For 
example,  the  procedures  of  other  FAR 
Parts  may,  as  appropriate,  be  adapted 
for  use  in  awarding  contracts  under  this 
part.  Other  FAR  Parts  that  may  be 
adapted  include,  but  are  not  limited  to. 
(1)  Part  14.  Sealed  Bidding;  (2)  Part  15. 
Contracting  by  Negotiation;  (3)  Part  12. 
Acquisition  of  Commercial  Items;  or  (4) 
Part  36,  Construction  and  Architect- 
Engineer  Contracts,  including  the  use  of 
Standard  Form  1442,  Solicitation,  Offer 
and  Award  (Construction,  Alteration,  or 
Repair),  for  construction  contracts  (see 
36.701(b)). 

"Simplified  acquisition  threshold," 
means  $100,000  (but  see  13.103(b)).  In 
the  case  of  any  DoD  acquisition  to  be 
awarded  and  performed,  or  purchase  to 
be  made,  outside  the  United  States  in 
support  of  a  military  contingencv 
operation  (10  U.S.C.  101(a)(13)),'the 
term  means  $200,000. 

29.  13.102  is  revised  to  read  as 
follows: 

13.102  Purpose. 

The  purpose  of  this  part  is  to 
prescribe  simplified  acquisition 
procedures  in  order  to  (a)  reduce 
administrative  costs;  (b)  improve 
opportunities  for  small  business,  small 
disadvantaged  business,  and  women 
owned  small  business  concerns  to 
obtain  a  fair  proportion  of  Government 
contracts;  (c)  promote  efficiency  and 
economy  in  contracting;  and,  (d)  avoid 
unnecessary  burdens  for  agencies  and 
contractors. 

30.  13.103  is  revised  to  read  as 
follows: 

13.103  Policy. 

(a)  Simplified  acquisition  procedures 
shall  be  used  to  the  maximum  extent 
practicable  for  all  purchases  of  supplies 
or  services  not  exceeding  the  simplified 
acquisition  threshold  unless 
requirements  can  be  met  by  using 
required  sources  of  supply  (see  Part  8). 

fb)  Simplified  acquisition  procedures 
may  not  be  used  for  contract  actions 
exceeding  $50,000.  and  not  exceeding 
the  simplified  acquisition  threshold, 
unless  the  contracting  activity  making 
the  purchase  has  been  certified  as 
having  interim  FACNET.  The 
contracting  activity  shall  not  use 
simplified  acquisition  procedures  for 
contract  actions  exceeding  $50,000  after 
December  31, 1999,  unless  the  activity's 
cognizant  agency  has  certified  full 
FACNET  capabilitv  pursuant  to  section 
4.505-2. 

(c)  Simplified  acquisition  procedures 
shall  not  be  used  in  the  acquisition  of 
supplies  and  services  initially  estimated 
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to  exceed  the  simplified  acquisition 
threshold  even  though  resulting  awards 
do  not  exceed  that  threshold. 
Requirements  aggregating  more  than  the 
simplified  acquisition  threshold  shall 
not  be  broken  down  into  several 
purchases  that  are  less  than  the 
threshold  merely  to  permit  negotiation 
under  simplified  acquisition 
procedures. 

(d)  Simplified  acquisition  proc-edures 
may  be  used  to  acquire  personal 
.services  if  the  agency  has  specific 
statutory  authority  to  acquire  personal 
services  (see  37.104). 

(e)  FACNET  is  the  preferred  means  for 
effecting  the  acquisition  of  supplies  and 
services,  including  construction  and 
research  and  development,  in  amounts 
exceeding  the  micTo-purchase  threshold 
but  not  exceeding  the  simplified 
acquisition  threshold. 

(0  Contracting  officers  shall  establish 
deadlines  for  the  submission  of 
responses  to  solicitations  which  afford 
contractors  a  reasonable  opportunity  to 
respond. 

31.  13.104  is  revised  to  read  as 
follows: 

13.104    Procedures. 

(a)  Contracting  officers  shall  make 
awards  under  this  part  in  the  simpiified 
manner  that  is  most  suitable,  efficient, 
and  economical  in  the  circumstances  of 
each  acquisition.  Contracting  officers 
may  use  the  procedures  in  this  part  in 
iicquisitions  from  Government  supply 
sources  (see  Part  8),  if  their  use  is 
authorized  by  the  basic  contract  or 
concurred  in  by  the  source. 

(b)  Related  items  (such  as  small 
hardware  items  or  spare  parts  for 
vehicles]  may  be  included  in  one 
solicitation  and  the  award  made  on  an 
"all-or-none"  basis  if  suppliers  are  so 
advised  when  quotations  are  requested. 

(c)  Agencies  shall  use  bulk  funding  to 
the  maximum  extent  practicable  to 
reduce  processing  time,  handling,  and 
documentation.  Bulk  funding  is 
particularly  appropriate  if  numerous 
purchases  using  the  same  type  of  funds 
are  to  be  made  during  a  given  period. 

(d)  Agencies  shall  inspect  items  or 
services  acquired  under  simplified 
acquisition  procedures  as  prescribed  in 
section  46.404. 

(e)  Agencies  shall  use  United  States- 
owned  foreign  currency,  if  appropriate, 
in  making  payments  when  using 
simpiified  acquisition  procedures  (see 
Subpart  25.3). 

(f)  For  propased  purchases  covered  by 
this  part,  see  5.101  for  public  display 
requirements. 

32. 13.105  is  revised  to  read  as 
follows: 


UMI 


13.105    Small  Business  Set-asides. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (d).  of  this  section,  each 
acquisition  of  supplies  or  services  that 
has  an  anticipated  dollar  value 
exceeding  the  micro-purchase  threshold 
(.see  Subpart  13.6)  and  not  exceeding 
$100,000,  is  re.served  exclusively  for 
small  business  concerns  and  .shall  be 
set-aside  (see  19.503-3). 

(b)  The  requirements  of  this  section 
apply  only  to  purchases  in  the  United 
States,  its  territories  and  possessions, 
Puerto  Rico,  and  the  Trust  Territory  of 
the  Pacific  Islands  (see  19.000).  Foreign 
concerns  shall  not  be  solicited  or 
awarded  acquisitions  reserved  for  small 
business  concerns. 

(c)  The  requirements  of  this  section 
do  not  affect  the  responsibility  of 
agencies  to  make  purchases  from 
required  sources  of  supply,  such  as 
Federal  Prison  Industries,  Committee  for 
Purchase  from  People  who  are  Blind  or 
Severely  Disabled,  and  Federal  Supply 
Schedule  contracts. 

(d)(1)  Each  written  solicitation  under 
a  small  business  .set-aside  shall  contain 
the  provision  at  52.219-6,  Notice  of 
Total  Small  Business  Set-Aside.  If  the 
solicitation  is  oral,  however, 
information  substantially  identical  to 
that  which  is  in  the  provision  shall  be 
given  to  potential  quoters. 

(2)  If  the  contracting  offic-er 
determines  there  is  no  reasonable 
expectation  of  obtaining  quotations  from 
two  or  more  responsible  small  business 
concerns  that  will  be  competitive  in 
terms  of  market  price,  quality,  and 
delivery,  the  contracting  officer  need 
not  proceed  with  the  small  business  set- 
aside  and  may  purchase  on  an 
unrestricted  basis.  If  the  SBA 
procurement  center  representative 
disagrees  with  a  contracting  oflicer's 
decision  not  to  proceed  with  the  small 
business  set-aside,  the  SBA 
procurement  center  representative  may 
appeal  the  decision  in  accordance  with 
the  procedures  set  forth  in  19.402. 

(3)  If  the  contracting  officer  proceeds 
with  the  set-aside  and  receives  a 
quotation  from  only  one  responsible 
small  business  concern  at  a  reasonable 
price  (see  13.106-2(a)),  the  contracting 
officer  shall  make  an  award  to  that 
concern.  However,  if  the  contracting 
officer  does  not  receive  a  reasonable 
quotation  from  a  responsible  small 
business  concern,  the  contracting  officer 
may  cancel  the  set-aside  and  complete 
the  purchase  on  an  unrestricted  basis. 

(4)  When  proceeding  under  13.105(d) 
(1)  or  (2),  the  contracting  officer  shall 
ascertain  the  availability  of  small 
business  suppliers  by  telephone  or  other 
informal  means  (see  13.106-l(a)(7)). 


(5)  If  the  purchase  is  on  an 
unrestricted  basis  under  13.105(d)(2), 
the  contracting  officer  shall  document 
in  the  file  the  reason  for  the  unrestricted 
purchase. 

(6)  Nothing  in  this  section  13.105 
shall  preclude  award,  using  simplified 
acquisition  procedures,  of  an 
acquisition  exceeding  the  micro- 
purchase  threshold  and  not  exceeding 
$50,000  ($100,000  when  FACNET  has 
been  implemented)  under: 

(i)  19.8,  Contrarting  with  the  Small 
Business  Administration; 

(ii)  19.1006(c),  emerging  small 
business  set-asides;  or 

(iii)  19.5U3-2,asasmall 
disadvantaged  business  set-aside. 

(7)(i)  Acquisitions  exceeding  the 
micro-purchase  threshold  in  Subpart 
13.6  and  not  in  excess  of  $25,000  for 
supplies  and  services  in  the  four 
designated  industry  groups  pursuant  to 
the  Small  Business  Competitiveness 
Demonstration  Program  (see  19.10)  are 
.set-aside  for  emerging  small  businesses. 

(ii)  For  acquisitions  exceeding 
$25,000  in  the  four  designated  industry 
groups  pursuant  to  the  Small  Business 
Competitiveness  Demon.stration 
Program,  see  19.10. 

33.  13.106  text  is  removed  and  the 
heading  is  revi.sed  to  read  as  follows: 

13.106    Purchases  exceeding  ttte  micro* 
purchase  threshold. 

34.  13.106-1  is  added  to  read  as 
follows: 

13.106-1    Soliciting  competition, 
evaluation  of  quotes,  and  award. 

(a)  Soliciting  competition.  (1) 
Contracting  officers  shall  solicit  a 
reasonable  number  of  sources  to 
promote  competition  to  the  maximum 
extent  practicable  and  ensure  that  the 
purchase  is  advantageous  to  the 
Government,  based,  as  appropriate  on 
either  price  alone,  or  price  and  other 
factors  (e.g.,  past  performance  and 
quality  considered,  including  the 
administrative  cost  of  the  purchase). 
Requests  for  quotations  or  solicitations 
shall  notify  suppliers  that  award  is  to  be 
made  based  on  price  alone,  or  price  and 
other  factors. 

(2)  FACNET  is  the  preferred  method 
of  soliciting  and  awarding  simplified 
acquisitions.  However,  if  FACNET  is  not 
available,  or  the  contracting  officer  has 
made  a  determination  that  it  is  not 
practicable  or  cost  effective  to  process  a 
specific  purchase  via  FACNET,  or  the 
head  of  the  contracting  activity  has 
made  a  determination  that  it  is  not 
plucticable  or  cost  effective  to  process  a 
class  of  purchases  via  FACNET  (see 
Subpart  4.506),  quotations  may  be 
solicited  through  other  appropriate 


means.  Requests  for  quotations  should 
be  solicited  orally  to  the  maximum 
extent  practicable  for  contract  actions 
not  to  exceed  $25,000  when  FACNET  is 
not  available  or  a  determination  has 
been  made  that  it  is  practicable  or  cost 
effective  to  purchase  via  FACNET. 
Paper  solicitations  for  contract  actions 
not  expected  to  exceed  $25,000  should 
only  be  issued  when  obtaining 
electronic  or  oral  quotations  is  not 
considered  economical  or  practical. 
Solicitations  for  construction  contracts 
over  $2,000  shall  only  be  issued 
electronically  or  bv  paper  solicitation. 

(3)  When  liot  soliciting  quotations 
electronically,  maximum  practicable 
competition  ordinarily  can  be  obtained 
without  soliciting  quotations  or  offers 
from  sources  outside  the  trade  area  in 
which  the  contracting  office  is  located 
for  actions  that  do  not  exceed  $25,000. 
Generally,  solicitation  of  at  least  three 
sources  may  be  considered  to  promote 
competition  to  the  maximum  extent 
practicable  if  the  contract  action  does 
not  exceed  $25,000.  If  practicable,  two 
sources  not  included  in  the  previous 
solicitation  should  be  requested  to 
furnish  quotations.  The  following 
factors  influence  the  number  of 
quotations  required  in  connection  with 
anv  particular  purchase: 

(i)  The  nature  of  the  article  or  ser\'ice 
to  be  purchased  and  whether  it  is  highly 
competitive  and  readily  available  in 
several  makes  or  brands,  or  is  relatively 
noncompetitive. 

(ii)  Information  obtained  in  making 
recent  purchases  of  the  same  or  similar 
item. 

(iii)  The  urgency  of  the  proposed 
purchase. 

(iv)  The  dollar  value  of  the  proposed 
purchase.* 

(v)  Past  experience  concerning 
specific  dealers'  prices. 

(4)  Contracting  officers  may  solicit 
from  one  source  if  the  contracting 
officer  determines  that  the 
circumstances  of  the  contract  action 
deem  only  one  source  being  reasonably 
available  (e.g.,  only  one  available 
source,  urgency). 

(5)  Contracting  officers  shall  not  limit 
solicitations  to  suppliers  of  well  known 
and  widely  distributed  makes  or  brands, 
nor  shall  quotations  be  solicited  on  a 
personal  preference  basis.  If  required  to 
maintain  a  list  of  sources,  new  supply 
sources  disclosed  through  trade  journals 
or  other  media,  shall  be  continuously 
reviewed  and,  if  appropriate,  added  to 
the  li.st. 

(6)  Consistent  with  the  applicable 
principles  in  14.407-3,  contracting 
officers  shall  make  every  effort  to  obtain 
trade  and  prompt  payment  discounts. 
However,  prompt  payment  discounts 


shall  not  be  considered  in  the 
evaluation  of  quotations. 

(7)(i)  Unless  exempted  from  this 
requirement  by  the  head  of  the 
contracting  activity  or  purchases  are 
made  through  FACNET,  each 
contracting  office  should  maintain  a 
source  list  (or  lists,  if  more  convenient) 
and  should  record  on  the  list  the  status 
of  each  source  (when  the  status  is  made 
known  to  the  contracting  office)  in  the 
following  categories: 

(A)  Small  business. 

(B)  Small  disadvantaged  business. 

(C)  Women-owned  small  business, 
(ii)  The  status  information  should  be 

used  to  ensure  that  small  business 
concerns  are  given  opportunities  to 
respond  to  solicitations  issued  using 
simplified  acquisition  procedures. 

(b)  Evaluation  of  quotes.  (1) 
Contracting  officers  may  evaluate 
quotations  or  offers  based  on  price  alone 
or  price  and  other  factors  (e.g.,  past 
performance,  or  quality).  When 
evaluating  quotations  or  offers  on  price 
and  other  factors,  contractor's 
quotations  or  offers  shall  be  evaluated 
solely  on  the  basis  of  criteria  established 
in  the  solicitation.  Methods  to 
accomplish  this  may  include,  but  are 
not  limited  to  simplified  solicitations, 
streamlined  evaluation  methods,  and 
award  with  simplified  award 
documentation.  Formal  evaluation 
plans,  conduct  of  discussions  and 
scoring  of  quotes  or  offers  are  not 
required.  Evaluation  of  other  factors 
does  not  require  the  creation  or 
existence  of  a  formal  data  base,  but  may 
be  based  on  such  information  as  the 
contracting  officer's  knowledge, 
previous  experience,  or  customer 
surveys. 

(2)  If  suppliers  furnish  standing  price 
quotations  on  supplies  or  services 
required  on  an  intermittent  and 
recurring  basis,  the  information  may  be 
used  in  lieu  of  obtaining  individual 
quotations  each  time  a  purchase  is 
contemplated.  The  buyer  shall  ensure 
that  the  price  information  is  current  and 
that  the  Government  obtains  the  benefit 
of  maximum  discounts. 

(3)  Contracting  officers  shall  evaluate 
quotations  inclusive  of  transportation 
charges  from  the  shipping  point  of  the 
supplier  to  the  delivery  destination. 

(4)  Contracting  officers  shall  comply 
with  the  policy  in  section  7.202  relating 
to  economic  purchase  quantities,  when 
practicable. 

(c)  Award.  (1)  Occasionally  an  item 
can  be  obtained  only  from  a  supplier 
who  quotes  a  minimum  order  price  or 
quantity  that  either  unreasonably 
exceeds  stated  quantity  requirements  or 
results  in  an  unreasonable  price  for  the 
quantities  required.  In  these  instances. 


the  contracting  officer  should  inform  the 
requiring  activity  of  all  facts  regarding 
the  quotation  and  request  it  to  confirm 
or  alter  its  requirement.  The  file  shall  be 
documented  to  support  the  final  action 
taken. 

(2)  Notification  to  unsuccessful 
suppliers  shall  be  given  only  if 
requested.  When  a  supplier  requests 
information  on  an  award  which  was 
based  on  other  than  price  alone,  the 
notification  shall  include  a  brief 
explanation  of  the  basis  for  the  contract 
award  decision. 

35.  13.106-2  is  added  to  read  as 
follows: 

13.106-2    Data  to  support  purchases. 

(a)  The  determination  that  a  proposed 
price  is  reasonable  should  be  based  on 
competitive  quotations.  If  only  one 
response  is  received,  or  the  price 
variance  between  multiple  responses 
reflects  lack  of  adequate  competition,  a 
statement  shall  be  included  in  the 
contract  file  giving  the  basis  of  the 
determination  of  fair  and  reasonable 
price.  The  determination  may  be  based 
on  a  comparison  of  the  proposed  price 
with  prices  found  reasonable  on 
previous  purchases,  current  price  lists, 
catalogs,  advertisements,  similar  items 
in  a  related  industry,  value  analysis,  the 
contracting  officer's  personal  knowledge 
of  the  item  being  purchased  or  any  other 
reasonable  basis. 

(b)  When  other  than  price  related 
factors  are  considered  in  selecting  the 
supplier  (see  13.106-l(b)(l)).  the 
contracting  officer  shall  document  the 
file  to  support  the  final  contract  award 
decision. 

(c)  If  only  one  source  is  solicited,  an 
additional  notation  shall  be  made  to 
explain  the  absence  of  competition, 
except  for  acquisition  of  utility  services 
available  only  from  one  source  or  of 
educational  services  from  nonprofit 
institutions. 

(d)  Simplified  documentation 
practices  should  be  used.  The  following 
illustrate  the  extent  to  which  quotation 
information  should  be  recorded. 

(1)  Oral  solicitations.  The  contracting 
office  should  establish  and  maintain 
informal  records  of  oral  price  quotations 
in  order  to  reflect  clearly  the  propriety 
of  placing  the  order  at  the  price  paid 
with  the  supplier  concerned.  In  most 
cases  this  will  consist  merely  of 
showing  the  names  of  the  suppliers 
contacted  and  the  prices  and  other 
terms  and  conditions  quoted  by  each. 

(2)  Written  (see  2.101)  solicitations. 
Written  records  of  solicitations  may  be 
limited  to  notes  or  abstracts  to  show 
prices,  delivery,  references  to  printed 
price  lists  used,  the  supplier  or 
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suppliers  contacted,  and  other  pertinent 
data. 

(e)  Purchasing  offices  shall  retain  data 
supporting  purchases  using  simplified 
acquisition  procedures  to  the  minimum 
extent  and  duration  necessary  for 
management  review  purposes.  (See 
Subpart  4.8) 

36.  13.107  is  revised  to  read  as 
follows: 

13.107    Solicitation  fonns. 

(a)  Except  when  quotations  are 
solicited  via  FACNET  or  orally, 
Standard  Form  18,  Request  for 
Quotations  (illustrated  in  53.301-18),  is 
available,  but  not  required,  for  use  by  all 
agencies. 

(b)  Optional  Form  336,  Continuation 
Sheet,  may  be  used  with  Standard  Form 
18  when  additional  space  is  needed. 

(c)  If  Standard  Form  18  is  not  used  for 
written  solicitations,  contracting  officers 
may  request  quotations  using  an  agency- 
designed  form,  an  agency-approved 
automated  format,  or  electronically. 

(d)  Each  agency-designed  request  for 
quotations  form  shall  conform  with 
Standard  Form  18,  insofar  as  practical. 

(e)  When  using  an  unsigned  electronic 
purchase  orders  (see  13.506)  for 
transmission  of  a  request  for  quotations, 
the  provisions  and  clauses  applicable  to 
the  solicitation  shall  be  incorporated  by 
reference. 

37.  13.108  is  revised  to  read  as 
follows: 

13.108    Legal  effect  Of  quotations. 

(a)  A  quotation  is  not  an  offer  and. 
consequently,  cannot  be  accepted  by  the 
Government  to  form  a  binding  contract 
(.see  15.402(e)).  Therefore,  issuance  by 
the  Government  of  an  order  for  supplies 
or  services  in  response  to  a  suppliers 
quotation  does  not  establish  a  contract. 
The  order  is  an  offer  by  the  Government 
to  the  supplier  to  buy  certain  supplies 
or  services  upon  specified  terms  and 
conditions.  A  contract  is  established 
when  the  supplier  accepts  the  offer  or 
begins  performance. 

(b)  When  appropriate,  the  contracting 
officer  may  request  the  supplier  to 
indicate  acceptance  of  an  order  by 
notification  to  the  Government, 
preferably  in  writing.  In  other 
circumstances,  the  supplier  may 
indicate  acceptance  by  furnishing  the 
supplies  or  services  ordered  or  by 
proceeding  with  the  work  to  the  point 
where  substantial  performance  has 
occurred. 

(c)  If  the  Government  issues  an  order 
resulting  from  a  quotation,  the 
Government  may  (by  written  notice  to 
the  supplier,  at  any  time  before 
acceptance  occurs)  withdraw,  amend,  or 
cancel  its  offer.  (See  13.504  for 
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procedures  on  termination  or 
cancellation  of  purchase  orders.) 

38.  13.109  is  revised  to  read  as 
follows: 

13.109  Agency  use  of  indeflntte  delivery 
contracts. 

Costs  and  processing  time  for 
acquisitions  at  or  below  the  simplified 
acquisition  threshold  may  be  reduced 
through  the  use  of  indefinite  delivery 
contracts  (see  Subpart  16.5)  that  permit 
delivery  orders  to  be  placed  by  several 
contracting  or  ordering  offices  in  one  or 
more  executive  agencies.  Therefore 
contracting  offices  are  encouraged  to 
seek  opportunities  to  cooperate  with 
each  other  to  achieve  efficiency  and 
economy  through  the  use  of  indefinite 
delivery  contracts. 

39.  13.110  is  added  to  read  as  follows: 

13.110  Federal  Acquisition  Streamlining 
Act  of  1994  (FASTA)  list  of  inappiicat>le 
laws. 

(a)  The  following  laws  are 
inapplicable  to  all  contracts  and 
subcontracts  (if  otherwise  applicable  to 
subcontractors)  at  or  below  the 
simplified  acquisition  threshold: 

(1)  41  U.S.C.  57(a)  &(b)(.\nti- 
Kickback  Act  of  1986)(Only  the 
requirement  for  the  incorporation  of  the 
contractor  procedures  for  the  prevention 
and  detection  of  violations,  and  the 
contractual  requirement  for  contractor 
cooperation  in  investigations  are 
inapplicable.) 

(2)  40  U.S.C.  27  (Miller  Act)  (but  see 
Part  28) 

(3)  40  U.S.C.  329  (Contract  Work 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation) 

(4)  41  U.S.C.  701(a)(1)  (Section  5152 
of  the  Drug  Free  Workplace  Act  of  1988) 

(5)  42  U.S.C.  6962  (Sohd  Waste 
Disposal  Act)  (Only  the  requirement  for 
providing  the  estimate  of  material 
utilized  for  the  performance  of  the 
contract  which  is  recovered  materials  is 
inapplicable.) 

(6)  10  U.S.C.  2306(b)  and  41  U.S.C. 
254(a)  (Contract  Clause  Regarding 
Contingent  Fees.) 

(7)  10  U.S.C.  2313  and  41  U.S.C. 
254(c)  (Authority  to  Examine  Books  and 
Records  of  Contractors.) 

(8)  10  U.S.C.  2384(b)  (Requirement  to 
Identify  Suppliers  and  Sources  of 
Supply.) 

(9)  10  U.S.C.  2393(d)  (Prohibition 
Against  Doing  Business  with  Certain 
Offerors  or  Contractors.) 

(10)  10  U.S.C.  2402  and  41  U.S.C. 
253g  (Prohibition  on  Limiting 
Subcontractor  Direct  Sales  to  the  United 
States.) 

(11)  10  U.S.C.  2408(a)  (Prohibition  on 
Persons  Convicted  of  Defense  Related 
Felonies.) 


(12)  10  U.S.C.  2410b  (Contractor 
Inventor^'  Accounting  System 
Standards.) 

(13)10  U.S.C.  2534  (Miscellaneous 
Procurement  Limitations.) 

(b)  The  Federal  Acquisition 
Regulatory  Council  will  include  any  law 
enacted  after  October  13, 1994  that  sets 
forth  policies,  procedures,  requirements, 
or  restrictions  for  the  procurement  of 
property  or  services  on  the  list  set  forth 
in  13.lio(a),  unless  the  FAR  Council 
makes  a  written  determination  that  it  is 
in  the  best  interests  of  the  government 
that  the  enactment  should  apply  to 
contracts  or  subcontracts  not  greater 
than  the  simplified  acquisition 
threshold. 

(c)  The  provisions  of  13.110(b)  do  not 
apply  to  laws  that: 

(1)  provide  for  criminal  or  civil 
penalties;  or 

(2)  specifically  state  that 
notwithstanding  the  language  of  Section 
4101.  Pub.  L.  103-355,  the  enactment 
will  be  applicable  to  contracts  or 
subcontracts  in  amounts  not  greater 
than  the  simplified  acquisition 
threshold. 

(d)  Any  individual  may  petition  the 
Administrator  for  Federal  Procurement 
Policy  to  include  any  applicable 
provision  of  law  not  included  on  the  list 
set  forth  in  13.110(a)  unless  the  FAR 
Council  has  already  determined  in 
writing  that  the  law  is  applicable. 

(e)  The  Administrator  of  OFPP  will 
include  the  law  on  the  list  in  13.110(n) 
unless  the  FAR  Council  makes  a 
determination  that  it  is  applicable 
within  sixty  days  of  receiving  the 
petition. 

40.  Subpart  13.2  is  revised  to  read  as 
follows: 

Subpart  13.2— Blanket  Purchase 
Agreements 

Sec. 

13.201  General. 

13.202  jReserved) 

13.203  Establishment  of  Blanket  Pun;has« 
Agreements. 

13.203-1     General. 
13.203-2    Clauses. 

13.204  Purchases  under  Blanket  Purcha.sc 
Agreements. 

13.205  Review  procedures. 

13.206  Completion  of  Blanket  Purchase 
Agreement!!. 

13.201    General. 

(a)  A  blanket  purchase  agreement 
(BPA)  is  a  simplified  method  of  filling 
anticipated  repetitive  needs  for  supplies 
or  ser\'ices  by  establishing  "charge 
accounts"  with  qualified  sources  of 
supply  (see  Subpart  16.7  for  additional 
coverage  of  agreements). 

(b)  BPAs  should  be  established  at  the 
appropriate  level  responsible  for 


providing  supplies  for  its  own 
operations  or  for  other  offices, 
installations,  projects,  or  fuiKitions. 
Such  levels,  for  example,  may  be 
organized  supply  points,  separate 
independent  or  detached  field  parties, 
or  one-person  posts  or  activities. 

(c)  The  use  of  BPAs  does  not  exempt 
the  agency  from  the  responsibility  for 
keeping  obligations  and  expenditures 
within  available  funds,  but  this  should 
be  done  by  using  simplified  methods 
and  by  avoiding  formal  fiscal  recording 
of  individual  deliveries  and 
transactions. 

13.202  [Reserved] 

13.203  Establishment  of  Blanket  Purchase 
Agreements. 

13.203-1    General. 

(a)  The  following  are  circumstances 
under  which  contracting  officers  may 
establish  BPAs: 

(1)  If  there  is  a  wide  variety  of  items 
in  a  broad  class  of  goods  (e.g..  hardware) 
that  are  generally  purchased  but  the 
exact  items,  quantities,  and  delivery 
requirements  are  not  known  in  advance 
and  may  vary  considerably. 

(2)  If  there  is  a  need  to  provide 
commercial  sources  of  supply  for  one  or 
more  offices  or  projects  in  a  given  area 
that  do  not  have  or  need  authority  to 
purchase  otherwise. 

(3)  hi  any  other  case  in  which  the 
writing  of  numerous  purchase  orders 
can  be  avoided  through  the  use  of  this 
procedure. 

(b)  A  BPA  should  be  established 
without  a  purchase  requisition. 

(c)  A  BPA  shall  not  cite  accounting 
and  appropriation  data  (but  see 
13.204(e)(4)). 

(d)  BPAs  should  be  made  with  firms 
from  which  numerous  individual 
purchases  will  likely  be  made  in  a  given 
period.  For  example,  if  past  experience 
has  shown  that  certain  firms  are 
dependable  and  consistently  lower  in 
price  than  other  firms  dealing  in  the 
same  commodities,  and  if  numerous 
purchases  at  or  below  the  simplified 
acquisition  threshold  are  usually  made 
from  such  suppliers,  it  would  be 
advantageous  to  establish  BPAs  with 
those  firms. 

(e)  To  the  extent  practical,  BPAs  for 
items  of  the  same  type  .should  be  placed 
concurrently  with  more  than  one 
supplier.  All  competitive  sources 
should  be  given  an  equal  opportunity  to 
hipnish  supplies  or  services  under 
PF.\s. 

(f)  BPAs  may  also  be  established  with 
Federal  Supply  Schedule  contractors 
and  GSA  Nonmandatory  ADP  Schedule 
contractors  (see  Part  39),  if  not 


inconsistent  with  the  terms  of  the 
applicable  schedule  contract. 

(g)  If  it  is  determined  that  BPAs 
would  be  advantageous,  suppliers 
should  be  contacted  to  make  the 
necessary  arrangements  for  securing 
maximum  discounts,  documenting  the 
individual  purchase  transactions, 
periodic  billing,  and  other  necessary 
details. 

(h)  A  BPA  may  be  limited  to 
furnishing  individual  items  or 
commodity  groups  or  classes,  or  it  may 
be  unlimited  for  all  items  or  services 
that  the  source  of  supply  is  in  a  position 
to  furnish. 

(i)  BPAs  shall  be  prepared  and  issued 
on  any  agency-authorized  purchase 
order  form. 

(j)  BPAs  shall  contain  the  following 
terms  and  conditions: 

(1)  Description  of  agreement.  A 
statement  that  the  supplier  shall  furnish 
supplies  or  services,  described  in 
general  tenns,  if  and  when  requested  by 
the  contracting  officer  (or  the  authorized 
representative  of  the  contracting  officer) 
during  a  specified  period  and  within  a 
stipulated  aggregate  amount,  if  any. 

(2)  Extent  of  obligation.  A  statement 
that  the  Government  is  obligated  only  to 
the  extent  of  authorized  purchases 
actually  made  under  the  BPA. 

(3)  Purchase  limitation.  A  statement 
that  specifies  the  dollar  limitation  for 
each  individual  purchase  under  the 
BPA  (see  13.204(b)). 

(4)  Notice  of  individuals  authorized  to 
pun^hase  under  the  BPA  and  dollar 
limitations  by  title  of  position  or  name. 
A  statement  that  a  list  of  individuals 
authorized  to  purcha.se  under  the  BPA, 
identified  either  by  title  of  position  or 
by  name  of  individual,  organizational 
component,  and  the  dollar  limitation 
per  purchase  for  each  position  title  or 
individual  shall  be  furnished  to  the 
supplier  by  the  contracting  officer. 

(5)  Delivery  tickets.  A  requirement 
that  all  shipments  under  the  agreement, 
except  subscriptions  and  other  charges 
for  newspapers,  magazines,  or  other 
periodicals,  shall  be  accompanied  by 
delivery  tickets  or  sales  slips  which 
.shall  contain  the  following  minimum 
information: 

(i)  Name  of  supplier. 

(ii)  BP.A.  number. 

(iii)  Date  of  purchase. 

(iv)  Purchase  number. 

(v)  Itemized  list  of  supplies  or 
services  furnished. 

(vi)  Quantity,  unit  price,  and 
extension  of  each  item,  less  applicable 
discounts  (unit  prices  and  extensions 
need  not  be  shown  when  incompatible 
with  the  use  of  automated  systems; 
provided,  that  the  invoice  is  itemized  to 
show  this  information). 


(vii)  Date  of  delivery  or  shipment. 

(6)  /n\-ojces.  One  of  the  following 
statements  (except  that  the  statement  in 
paragraph  (j)(6)(iii)  of  this  section 
should  not  be  used  if  the  accumulation 
of  the  individual  invoices  by  the 
Government  materially  increases  the 
administrative  costs  of  this  purchase 
method): 

(i)  A  summary  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA.  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period,  identifying  the 
delivery  tickets  covered  therein,  stating 
their  total  dollar  value,  and  supported 
by  receipt  copies  of  the  delivery  tickets. 

(ii)  An  itemized  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period  and  for  which 
payment  has  not  been  received.  These 
invoices  need  not  be  supported  by 
copies  of  delivery  tickets. 

(iii)  When  billing  procedures  provide 
for  an  individual  invoice  for  each 
delivery,  these  invoices  shall  be 
accumulated;  provided,  that — 

(A)  A  consolidated  payment  will  be 
made  for  each  specified  period;  and 

(B)  The  period  of  any  discounts  will 
commence  on  the  final  date  of  the 
billing  period  or  on  the  date  of  receipt 
of  invoices  for  all  deliveries  accepted 
during  the  billing  period,  whichever  is 
later. 

(iv)  An  invoice  for  subscriptions  or 
other  charges  for  newspapers, 
magazines,  or  other  periodicals  shall 
show  the  starting  and  ending  dates  and 
shall  state  either  that  ordered 
subscriptions  have  been  placed  in  effe<:t 
or  will  be  placed  in  effe<;t  upon  receipt 
of  payment. 

(k)  BPAs  in  which  the  fast  payment 
procedure  is  used  shall  include  the 
requirements  stated  under  13.303(b). 

13.203-2    Clauses. 

(a)  The  contracting  officer  shall  insert 
in  each  BPA  the  clauses  prescribed 
elsewhere  in  the  FAR  that  are  required 
for  or  applicable  to  the  particular  BPA. 

(b)  Unless  a  clause  prescription 
specifies  otherwise,  (e.g.,  see 
22.305(a)(1).  22.605(a)(5),  or  22.1006),  if 
the  prescription  includes  a  dollar 
threshold,  the  amount  to  be  compared  to 
that  threshold  is  that  of  any  particular 
order  under  the  BPA. 

13.204    Purchases  under  Blanket  Purchase 
Agreements. 

(a)  The  use  of  a  BPA  does  not 
authorize  purcha.ses  that  are  not 
otherwise  authorized  by  law  or 
regulation.  For  example,  the  blanket 
purchase  agreement,  being  a  method  of 
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simplifying  the  making  of  individual 
purchases,  shall  not  be  used  to  avoid  the 
simplified  acquisition  threshold. 

(b)  Unless  otherwise  specified  in 
agftncy  regulations,  individual 
purchases  under  BPAs,  except  those 
BPAs  established  in  accordance  writh 
13  203-l(f).  shall  not  exceed  (i)  $50,000. 
or  (ii)  $100,000  when  the  procuring 
activity  has  certified  interim  FACNET 
(see  13.103(b)). 

(r)  The  existence  of  a  BPA  does  not 
justify  purchasing  from  only  one  source 
or  avoiding  small  business  set-asides. 
The  requirements  of  13.105  and  13.106 
also  apply  to  each  order  under  a  BPA. 

(d)  If  there  is  an  insufficient  number 
of  BPAs  to  ensure  maximum  practicable 
competition  for  a  particular  purchase, 
the  contracting  officer  shall — 

(1)  Solicit  quotations  from  other 
sources  and  make  the  purchase  as 
appropriate:  and 

(2)  Establish  additional  BPAs  to 
facilitate  future  purchases  if  (i)  recurring 
requirements  for  the  same  or  similar 
items  or  services  seem  likely,  (ii) 
qualified  sources  are  willing  to  accept 
BPAs,  and  (iii)  it  is  other\vi.se  practical 
to  do  so. 

(e)  Documentation  of  purchases  under 
BPAs  shall  be  limited  to  essential 
information  and  forms,  as  follows: 

(1)  Purchases  under  BPAs  generally 
should  be  made  electronically,  or  orally 
when  it  is  not  considered  economical  or 
practical  to  use  electronic  methods. 

(2)  A  paper  purchase  document  may 
be  issued  if  written  communications  are 
necessary  to  ensure  that  the  vendor  and 
the  purchaser  agree  concerning  the 
transaction. 

(3)  If  a  paper  document  is  not  issued, 
the  essential  elements  (e.g.,  date, 
vendor,  items  or  services,  price,  delivery 
date)  shall  be  recorded  on  the  purchase 
requisition,  in  an  informal 
memorandum,  or  on  a  form  developed 
locally  for  the  purpose. 

(4)  Documentation  of  individual 
purchases  under  BPAs  shall  also  cite  the 
pertinent  purchase  requisitions  and  the 
accounting  and  appropriation  data. 

(5)  When  delivery  is  made  or  the 
services  are  performed,  the  vendor's 
sales  document,  delivery  document,  or 
invoice  may  (if  it  reflects  the  essential 
elements)  be  used  for  the  purpose  of 
recording  receipt  and  acceptance  of  the 
items  or  services.  However,  if  the 
purchase  is  assigned  to  another  activity 
for  administration,  receipt  and 
acceptance  of  supplies  or  services  shall 
be  documented  by  signature  and  date  on 
the  agency  specified  form  by  the 
authorized  Government  representative 
after  verification  and  notation  of  any 
exceptions. 


13.205  Review  procedures. 

(a)  The  contracting  officer  placing 
orders  under  a  BPA.  or  the  designated 
representative  of  the  contracting  officer, 
shall  review  a  sufficient  random  sample 
of  the  BPA  files  at  least  annually  to 
ensure  that  authorized  procedures  are 
being  followed. 

(b)  The  contracting  officer  that 
entered  into  the  BPA  shall — 

(1)  Ensure  that  each  BPA  is  reviewed 
at  least  annually  and.  if  necessar>'. 
updated  at  that  time:  and 

(2)  Maintain  awareness  of  changes  in 
market  conditions,  sources  of  supply, 
and  other  pertinent  factors  that  may 
warrant  making  new  arrangements  with 
different  suppliers  or  modifying  existing 
arrangements. 

(c)  If  an  office  other  than  the 
purchasing  office  that  established  a  BPA 
is  authorized  to  make  purchases  under 
that  BPA,  the  agency  that  has 
jurisdiction  over  the  office  authorized  to 
make  the  purchases  shall  ensure  that  the 
procedures  in  paragraph  (a)  of  this 
section  are  being  followed. 

13.206  Completion  of  Blanket  Purchase 
Agreements. 

An  individual  BPA  is  considered 
complete  when  the  purchases  under  it 
equal  its  total  dollar  limitation,  if  any, 
or  when  its  stated  time  period  expires. 

41.  Subpart  13.3  is  revised  to  read  as 
follows: 

Subpart  13.3 — Fast  Payment  Procedure 
Sec. 

13.301  General. 

13.302  Conditions  for  use. 

13.303  Preparation  and  execution  of  orders. 

13.304  Responsibility  for  collection  of 
•  debts. 

13.305  Contract  clause. 

13.301  General. 

The  fast  payment  procedure  allows 
payment  under  limited  conditions  to  a 
contractor  prior  to  the  Government's 
verification  that  supplies  have  been 
received  and  accepted.  The  procedure 
provides  for  payment  for  supplies  based 
on  the  contractor's  submission  of  an 
invoice  that  constitutes  a  representation 
that— 

(a)  The  supplies  have  been  delivered 
to  a  post  office,  common  carrier,  or 
point  of  first  receipt  by  the  Government; 
and 

(b)  The  contractor  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  agreements. 

13.302  Conditions  for  use. 

If  the  conditions  in  paragraphs  (a) 
through  (f)  of  this  section  are  present, 
the  fast  payment  procedure  may  be 
used,  provided  that  use  of  the  procedure 


is  consistent  with  the  other  conditions 
of  the  purchase.  The  conditions  for  use 
of  the  fast  payment  procedure  are  as 
follows: 

(a)  Individual  orders  do  not  exceed 
$25,000  except  that  executive  agencies 
may  permit  higher  dollar  limitations  for 
specified  activities  or  items  on  a  case- 
by-case  basis. 

(b)  Deliveries  of  supplies  are  to  occur 
at  locations  where  there  is  both  a 
geographical  separation  and  a  lack  of 
adequate  communications  facilities 
between  Government  receiving  and 
disbursing  activities  that  will  make  it 
impractical  to  make  timely  payment 
based  on  evidence  of  Government 
acceptance.  Use  of  the  fast  payment 
procedure  would  not  be  indicated,  for 
example,  for  small  purchases  by  an 
activity  if  material  being  purchased  is 
destined  for  use  at  that  activity  and 
contract  administration  will  be 
performed  by  the  purchasing  office  at 
that  activity. 

(c)  Title  to  the  supplies  will  vest  in 
the  Government  (1)  upon  delivery  to  a 
post  office  or  common  carrier  for 
mailing  or  shipment  to  destination,  or 
(2)  upon  receipt  by  the  Government  if 
the  shipment  is  by  means  other  than 
Postal  Ser\'ice  or  common  carrier. 

(d)  The  supplier  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  requirements. 

(e)  The  purchasing  instrument  is  a 
firm-fixed  price  contract,  a  purchase 
order,  or  a  delivery  order  for  supplies. 

(f)  A  system  is  in  place  to  ensure  (1) 
documenting  evidence  of  contractor 
performance  under  fast  payment 
acquisitions.  (2)  timely  feedback  to  the 
contracting  officer  in  case  of  contractor 
deficiencies,  and  (3)  identification  of 
suppliers  who  have  a  current  history  of 
abusing  the  fast  payment  procedure. 
(Also  see  Subpart  9.1.) 

13.303    Preparation  and  execution  of 
orders. 

(a)  Except  when  orders  are  placed  via 
FACNET,  orders  incorporating  the  fast   ' 
payment  procedure  should  be  issued  on 
Optional  Form  347,  Order  for  Supplies 
or  Services,  or  other  agency  authorized 
purchase  order  form  (but  see  13.204(e) 
for  purchases  under  BPAs).  Orders  may 
be  either  priced  or  unpriced. 

(b)  Contracts,  purchase  orders,  or 
BPAs  using  the  fast  payment  procedure 
shall  include  the  following: 

(1)  A  requirement  that  the  supplies  be 
shipped  transportation  or  postage 
prepaid. 

(2)  A  requirement  that  invoices  be 
submitted  directly  to  the  finance  or 
other  office  designate^  in  the  order,  or 


in  the  case  of  unpriced  purchase  orders, 
to  the  contracting  officer  (see  13.502(c)). 

(3)  The  foUowing  statement  on 
consignee's  copy: 

Consignee's  Notification  to  Purchasing 
Activity  of  Nonreceipt,  Damage,  or 
Nonconformance 
The  consignee  shall  notify  the  purchasing 
office  promptly  after  the  specified  date  of 
delivery  of  supplies  not  received,  damaged  in 
transit,  or  not  conforming  to  specifications  of 
the  purchase  order.  Unless  extenuating 
circumstances  exist,  the  notification  should 
be  made  not  later  than  60  days  after  the 
specific<l  date  of  delivery. 

(4)  A  requirement  that  the  contractor 
mark  outer  shipping  containers  "FAST 
PAY." 

1 3.304  Responsibility  for  collection  of 
debts. 

The  contracting  officer  shall  be 
primarily  responsible  for  collecting 
debts  resulting  from  failure  of 
contractors  to  properly  replace,  repair, 
or  correct  supplies  lost,  damaged,  or  not 
conforming  to  purchase  requirements 
(see  32.605(b)  and  32.606). 

1 3.305  Contract  clause. 

The  contracting  officer  shall  insert  the 
clau.se  at  52.213-1,  Fast  Payment 
Procedure,  in  solicitations  and  contracts 
when  the  conditions  in  13.302  are 
applicable  and  it  is  intended  that  the 
fast  payment  procedure  be  used  in  the 
contract  (in  the  ca.se  of  BPAs,  the 
contracting  officer  may  elect  to  insert 
the  clause  either  in  the  BPA  or  in  orders 
under  the  BPA). 

42.  Subpart  13.4  is  revised  to  read  as 
follows: 


Subpart  13.4— Imprest  Fund 

.Sec. 

13.401 

General. 

13.402 
13.403 

Agency  rcspunsibilities 
Conditions  for  use. 

13.404 

Procedures. 

13.401 

General. 

This-subpart  prescribes  policies  and 
procedures  for  using  imprest  funds  to 
purchase  supplies  or  services.  Related 
policies  and  regulations  concerning  the 
establishment  of  and  accounting  for 
imprest  funds,  including  the 
responsibilities  of  designated  cashiers 
and  alternates,  are  contained  in  Part  IV 
of  the  Treasury  Financial  Manual  for 
Guidance  of  Departments  and  Agencies, 
Title  7  of  the  General  Accounting  Office 
Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies,  and  the 
agency  implementing  regulations. 
Agencies  shall  also  be  guided  by  the 
Manual  of  Procedures  and  Instructions 
for  Cashiers,  issued  by  the  Financial 
Management  Service,  Department  of  the 
Treasury. 


13.402  Agency  responsibilWes. 
Each  agency  using  imprest  funds 

shall — 

(a)  Periodically  review  and  determine 
whether  there  is  continuing  need  for 
each  fund  established,  and  that  amounts 
of  those  funds  are  not  in  excess  of  actual 
needs; 

(b)  Take  prompt  action  to  have 
imprest  funds  adjusted  to  a  level 
commensurate  with  demonstrated  needs 
whenever  circumstances  warrant  such 
action;  and 

(c)  Develop  and  issue  appropriate 
implementing  regulations.  These 
regulations  shall  include  (but  are  not 
limited  to)  procedures  covering — 

(1)  Designation  of  persormel 
authorized  to  make  purchases  using 
imprest  funds;  and 

(2)  Documentation  of  purchases  using 
imprest  funds,  including  documentation 
of  (i)  receipt  and  acceptance  of  supplies 
and  services  by  the  Government,  (ii) 
receipt  of  cash  payments  by  the 
•suppliers,  and  (iii)  cash  advances  and 
reimbursements. 

13.403  Conditions  for  use. 
Imprest  funds  may  be  used  for 

purchases  when — 

(a)  the  transaction  does  not  exceed 
$500  or  such  other  limits  as  have  been 
approved  by  the  agency  head; 

(b)  the  use  of  imprest  funds  is 
considered  to  be  advantageous  to  the 
Government;  and 

(c)  the  use  of  imprest  funds  for  the 
transaction  otherwise  complies  with  any 
additional  conditions  established  by 
agencies  and  with  the  policies  and 
regulations  referenced  in  13.402. 

13.404  Procedures. 

(a)  Each  purchase  using  imprest  funds 
shall  be  based  upon  an  authorized 
purchase  reouisition. 

(b)  Normally,  orders  to  suppliers 
should  be  placed  orally  and  without 
soliciting  competition  if  prices  are 
considered  reasonable. 

(c)  Purchases  shall  be  distributed 
equitably  among  qualified  suppliers  (see 
13.105). 

(d)  Prompt  payment  discounts  shall 
be  solicited. 

(e)  Any  agency-authorized  purchase 
order  form  or  Standard  Form  1165. 
Receipt  for  Cash-Sub  voucher,  may  be 
used  if  a  written  order  is  considered 
neces.sary;  e.g.,  if  required  by  the 
supplier  for  discoimt,  tax  exemption,  or 
other  reasons.  If  a  purchase  order  is 
used  for  this  purpose,  it  shall  be 
endorsed  "Payment  to  be  made  from 
Imprest  Fund." 

(i)  The  individual  authorized  to  make 
purchases  using  imprest  funds  shall — 

(1)  Furnish  to  the  imprest  fund 
cashier  a  copy  of  the  purchase 


requisition  annotated  to  reflect  (i)  that 
an  imprest  fund  purchase  has  been 
made,  (ii)  the  unit  prices  and 
extensions,  (iii)  the  supplier's  name  and 
address,  and  (iv)  the  date  of  anticipated 
delivery;  and 

(2)  Require  the  supplier  to  include 
with  delivery  of  the  supplies  an  invoii«. 
packing  slip,  or  other  sales  instrument 
giving  (i)  the  supplier's  name  and 
address,  (ii)  fist  and  quantity  of  items. 
(iii)  unit  prices  and  extensions,  and  (iv) 
cash  discount,  if  any. 

43.  Subpart  13.5  is  revised  to  read  as 
follows: 

Subpart  13.5— Purct>ase  Orders 

S.'c. 

13.501     (k'neral. 

\i.50Z    Unpriced  pitfchase  orders. 

13.503  Obtaining  contractor  acceplaiitr  and 
modifying  purchase  orders. 

13.504  Termination  or  cancellation  of 
purchase  orders. 

1 3.505  Purchase  order  and  related  fonns. 
13.505-1    Optional  Form  (OF)  347,  Order  for 

Supplies  or  Ser\'ices,  and  Optional  Form 

348.  Order  for  .Supplies  or  .Services 

Schedule-Continuation. 
13.505-2     I  Reserved] 
13.505-3    Standard  Form  44.  Purchase 

Order-In  voice- Voucher. 

13.506  Unsigned  electronic  purchase 
orders. 

13.507  Provisions  and  clauses. 

13.508  I'se  of  options  in  acquisitions  using 
simplified  acquisition  procedures. 

13.501    General. 

(a)  Except  as  provided  under  the 
unpriced  purchase  order  method  (see 
13.502).  purchase  orders  shall  be  issued 
on  a  fixed-price  basis  unless  otherwise 
authorized  by  agency  procedures. 

(b)  Purchase  orders  shall  include  any 
trade  and  prompt  pa^mient  discounts 
that  are  offered,  consistent  with  the 
applicable  principles  in  14.407-3. 

(c)  Purchase  orders  shall  specify  the 
quantity  of  supplies  or  services  ordered. 

(d)  Inspections  under  simplified 
acquisition  procedures  shall  be  as 
prescribed  in  Part  46.  Orders  generally 
shall  provide  that  inspection  and 
acceptance  will  be  at  destination  and 
source  inspection  should  be  specified 
only  if  required  by  Part  46.  If  inspection 
and  acceptance  are  to  be  performed  at 
destination,  advance  copies  of  the 
purchase  order  shall  be  furnished  to 
consignee(s)  for  material  receipt 
purf>oses.  Receiving  reports  shall  be 
accomplished  immediately  upon  re<«ipt 
and  acceptance  of  material. 

(e)  F.o.b.  destination  shall  be 
specified  for  supplies  to  be  delivered 
within  the  United  States,  except  Alaska 
and  Hawaii,  unless  there  are  valid 
reasons  to  the  contrary. 

(f)  Each  purchase  order  shall  contain 
a  determinable  date  by  which  delivery 
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of  supplies  or  performance  of  services  is 
required. 

(g)  The  contracting  officer's  signature 
on  purchase  orders  shall  be  in 
accordance  with  4.101.  Facsimile 
signature  may  be  used  in  the  production 
of  purchase  orders  by  automated 
methods. 

(h)  Distribution  of  copies  of  purchase 
orders  and  related  forms  shall  be  limited 
to  those  copies  required  for  essential 
administration  and  transmission  of 
contractual  information. 

13.502  Unpriced  purchase  orders. 

(a)  An  unpriced  purchase  order  is  an 
order  for  supplies  or  services,  the  price 
of  which  is  not  established  at  the  time 
of  issuance  of  the  order. 

(b)  An  unpriced  purchase  order  may 
be  used  only  when — 

(1)  It  is  anticipated  that  the 
transaction  will  not  exceed 

(i)  $50,000.  or  (ii)  $100,000  when  the 
contracting  activity  of  an  agency  has 
certified  interim  or  full  FACNET  (see 
13.103(b)). 

(2)  It  is  impractical  to  obtain  pricing 
in  advance  of  issuance  of  the  purchase 
order,  and 

(3)  The  purchase  is  for — 

(i)  Repairs  to  equipment  requiring 
disassembly  to  determine  the  nature  and 
extent  of  repairs; 

(ii)  Material  available  from  only  one 
source  and  for  which  cost  cannot  be 
readily  established;  or 

(iii)  Supplies  or  services  for  which 
prices  are  known  to  be  competitive  but 
exact  prices  are  not  known  (e.g., 
miscellaneous  repair  parts,  maintenance 
agreements). 

(c)  Unpriced  purchase  orders  may  be 
issued  by  using  written  purchase  orders 
or  electronically  (see  13.506).  A  realistic 
monetary  limitation,  either  for  each  line 
item  or  for  the  total  order,  shall  be 
placed  on  each  unpriced  purchase 
order.  The  monetary  limitation  shall  be 
an  obligation  subject  to  adjustment 
when  the  firm  price  is  e.stablished.  The 
contracting  office  shall  follow-up  each 
order  to  ensure  timely  pricing.  The 
contracting  officer  or  the  contracting 
officer's  designated  representative  shall 
review  the  invoice  price  and,  if 
reasonable  (see  13.106-2(a)),  process  the 
invoice  for  payment. 

13.503  Obtaining  contractor  acceptance 
and  modifying  purchase  orders. 

(a)  When  it  is  desired  to  consummate 
a  binding  contract  between  the  parties 
before  the  contractor  undertakes 
performance,  the  contracting  officer 
shall  require  written  acceptance  of  the 
pun:hase  order  by  the  contractor. 

(b)  A  purchase  order  may  be  modified 
bv  use  of 


(1)  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract; 

(2)  An  agency-designed  form  or  an 
agency-approved  automated  format;  or 

(3)  A  purchase  order  form,  if  not 
prohibited  by  agency  regulations. 

(c)  Each  purchase  order  modification 
shall  identify  the  order  it  modifies  and 
shall  contain  an  appropriate 
modification  number. 

(d)  Contracting  officers  need  not 
obtain  a  contractor's  written  acceptance 
of  a  purchase  order  modification,  unless 
the  written  acceptance  is — 

(1)  Determined  by  the  contracting 
officer  to  be  necessary  to  ensure  the 
contractor's  compliance  with  the 
purchase  order  as  revised;  or 

(2)  Required  by  agency  regulations. 

13.504  Tenmination  or  cancellation  of 
purchase  orders. 

(a)  If  a  purchase  order  that  has  been 
accepted  in  writing  by  the  contractor  is 
to  be  terminated,  the  contracting  officer 
shall  process  the  termination  action  as 
prescribed  by  Part  49. 

(b)  If  a  purchase  order  that  has  not 
been  accepted  in  writing  by  the 
contractor  is  to  be  canceled,  the 
contracting  officer  shall  notify  the 
contractor  in  wxiting  that  the  purchase 
order  has  been  canceled,  request  the 
contractor's  written  acceptance  of  the 
cancellation,  and  proceed  as  follows: 

(1)  If  the  contractor  accepts  the 
cancellation  and  does  not  claim  that 
costs  were  incurred  as  a  result  of 
beginning  performance  under  the 
purchase  order,  no  further  action  is 
required;  i.e.,  the  purchase  order  shall 
be  considered  canceled. 

(2)  If  the  contractor  does  not  accept 
the  cancellation  or  claims  that  costs 
were  incurred  as  a  result  of  beginning 
performance  under  the  purchase  order, 
the  contracting  officer  shall  process  the 
termination  action  as  prescribed  by  Part 
49. 

13.505  Purchase  order  and  related  forms. 

13.505-1    Optional  Form  (OF)  347,  Order 
for  Supplies  or  Services,  and  Optional  Form 
348,  Order  for  Supplies  or  Services 
Schedule-Continuation. 

(a)  Optional  Form  347  (illustrated  in 
53.302-347)  and  Optional  Form  348 
(illustrated  in  53.302-348)  are 
multipurpose  forms  designed  for  the 
following: 

(1)  Negotiated  purchases  of  supplies 
or  services. 

(2)  Delivery  orders. 

(3)  Inspection  and  receiving  reports. 

(4)  Invoices. 

(b)  Agencies  may  use  order  forms 
other  than  Optional  Form  347  and  348 
and  may  print  on  those  forms  the 
clauses  they  consider  to  be  generally 


suitable  for  their  purchases  using 
simplified  acquisition  procedures.  The 
clauses  may  include  agency  clauses,  if 
they  do  not  conflict  with  clauses 
prescribed  by  the  FAR  and  are 
designated  as  agency  clauses. 

13.505-2    [Reserved] 

13.505-3    Standard  Form  44,  Purchase 
Order-Invoice-Voucher. 

(a)  Standard  Form  44,  Purchase 
Order-Invoice- Voucher  (illustrated  in 
53.301—44)  is  a  pocket-size  purchase 
order  form  designed  primarily  for  on- 
the-spot,  over-the-counter  purchases  of 
supplies  and  nonpersonal  services 
while  away  from  the  purchasing  office 
or  at  isolated  activities.  It  is  a 
multipurpose  form  that  can  be  used  as 
a  purchase  order,  receiving  report, 
invoice,  and  public  voucher. 

(b)  Standard  Form  44  may  be  u.sed  if 
all  of  the  following  conditions  are 
satisfied: 

(1)  The  amount  of  the  purchase  is  at 
or  below  the  micro-purchase  threshold, 
except  for  purchases  made  under 
unusual  and  compelling  urgency  or  in 
support  of  a  military  contingency 
operation.  Agencies  may  establish 
higher  dollar  limitations  for  specific 
activities  or  items. 

(2)  The  supplies  or  services  are 
immediately  available. 

(3)  One  delivery  and  one  payment 
will  be  made. 

(4)  Its  use  is  determined  to  be  more 
economical  and  efficient  than  use  of 
other  simplified  acquisition  methods. 

(c)  General  procedural  instructions 
governing  the  use  of  Standard  Form  44 
are  printed  on  the  form  and  on  the 
inside  front  cover  of  each  book  of  forms. 

(d)  Since  there  is,  for  all  practical 
purposes,  simultaneous  placing  of 
purchase  orders  on  Standard  Form  44 
and  deliver)'  of  the  items  ordered, 
clauses  are  not  required  for  purchases 
using  this  form. 

(e)  Agencies  shall  provide  adequate 
safeguards  regarding  the  control  of 
forms  and  accounting  for  purchases. 

13.506    Unsigned  electronic  purchase 
orders. 

(a)  An  unsigned  electronic  purchase 
order  (EPO)  may  be  issued  when  the 
following  conditions  are  present — 

(1)  hs  use  is  more  advantageous  to  the 
Government  than  any  other  simplified 
acquisition  method; 

(2)  It  is  acceptable  to  the  supplier; 

(3)  U  is  approved  by  the  contracting 
officer; 

(4)  It  does  not  require  written 
acceptance  by  the  supplier;  and 

(5)  The  purchasing  office  retains  all 
contract  administration  fimctions. 

(b)  When  an  unsigned  EPO  is  used — 


(1)  Appropriate  clauses  shall  l)e 
iiu:orporntud  by  reference: 

(2)  Administrative  information  that  is 
not  needed  by  the  supplier  shall  be 
placed  only  on  copies  intended  for 
internal  distribution; 

(3)  The  same  distribution  shall  be 
made  of  the  unsigned  EPO  as  is  made 
of  signed  purchase  orders;  and 

(4)  No  purchase  order  form  is 
required. 

(c)  An  unsigned  EPO  may  be  unpriced 
if  it  meets  the  <;onditions  in  13. ."502. 

13.507  Provisions  and  clauses. 

(0)  Each  puri:hase  order  (and  each 
purchase  order  modification  (see 
13.503))  shall  incorporate  all  clauses 
required  for  or  applicable  to  the 
particular  acquisition. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.213-2,  Invoices,  in 
purchase  orders  that  authorize  advance 
payments  (see  31  U.S.C.  3324(d)(2))  for 
subscriptions  or  other  charges  for 
newspapers,  magazines,  periodicals,  or 
other  publications  (i.e.,  any  publication 
printed,  microfilmed,  photocopied,  or 
magnetically  or  othervvi.se  re<;orded  for 
auditory  or  visual  usage). 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.213-3,  Notice  to 
Supplier,  in  unpriced  purchase  orders. 

(d)  Pursuant  to  Pub.L.  10.3-355,  the 
following  provisions  and  clauses  are 
inapplicable  to  contracts  and 
.subcontracts  at  or  below  the  simplified 
acquisition  threshold: 

(1)  28.102-4,  Miller  Act  solicitation 
requirements.  However,  Part  28  sets 
forth  alternatives  to  payment  bonds  as 
payment  protections  for  suppliers  of 
labor  and  materials  for  contracts 
exceeding  $25,000,  but  not  exceeding 
$100,000. 

(2)  52.20.V1 .  Officiiii.s  Ni)t  to  BiMiofit 

Ci)  52.20.1-4.  Conliiinent  Fw  Kcpnisi-ntiition 

i!ii(i  Agnsinnrnt 
[A]  52.203-5,  ('«vei)iint  Against  {i)ntingnnt 

F(M!S 

(5)  52.203-<).  Kostrictions  on  .Subcoiitructor 

Siil(!S  to  tilt!  (k)V(!rnmont 
((>)  52.20.V7.  Anti-Kickback  Proctnuiri'S 

(7)  52.215-1,  Examination  of  Ret.ords  i)y 
(-oniptrollor  (^;n(Tiil 

(8)  52.222-4.  Contract  Work  Hours  and 
Safety  Standards  Act— Overtime 
(Compensation 

('»)  52.22V5,  Ortification  R(^anlinga  Driii'- 

I'rni;  Workplaci; 
(10)  52.22,l-t>,  Dniji-Fre<;  Workplace 

13.508  Use  of  options  in  acquisitions 
using  simplified  acquisition  procedures. 

Options  may  be  included  in 
acquisitions  using  simplified 
acquisition  procedures  provided  that 
the  requirements  of  subpart  17.2  are  met 
and  that  the  aggregate  value  of  the 
acquisition  and  all  options  does  not 


exceed  the  dollar  threshold  for  use  of 
simplified  acquisition  pro<.edurcs  under 
this  part. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

44.  Section  15.10(>-1  is  amendeil  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

15.105-1    Examination  of  Records  clause. 

***** 

(b)  *  *  * 

(1)  The  contract  amount  is  at  or  below 
the  simplified  acquisition  threshold; 

***** 

45.  Section  15.106-2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

15.106-2    Audit-Negotiation  clause. 

***** 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.215-2,  Audit- 
Negotiation,  in  solicitations  and 
contracts  when  contracting  by 
negotiation,  unless  the  acquisition  is 
made  under  simplified  acquisition 
procedures.  *  *  * 

46.  Section  15.401  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

15.401    Applicability. 

***** 

(a)  Acquisitions  made  under 
simplified  acquisition  procedures  (see 
Part  13.);  and 

***** 

47.  Section  15.602  is  amended  by 
revising  paragraph  (b)  to  rend  as  follows: 

15.602    Applicability. 

***** 

(b)  This  subpart  does  not  apply  to 
acquisitions  made  under  simplified 
acquisition  procedures  (see  Part  13.). 

48.  Section  15.804-2  is  amendetl  by 
revising  paragraphs  (a)(4)  and  (5)  to  read 
as  follows: 

15.804-2    Requiring  certified  cost  or 
pricing  data. 

(a)  *  *  * 

***** 

(4)  The  contracting  officer  shall  not 
require  certified  cost  or  pricing  data 
when  awarding  a  contract  below  the 
simplified  acquisition  threshold  in  Part 

^3. 

(5)  When  certified  cost  or  pricing  data 
are  not  required,  the  contracting  officer 
may  request  partial  or  limited  data  to 
determine  a  reasonable  price. 
***** 

49.  Section  15.812-2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
lollows: 

15.812-2    Contract  clause. 


(1)  Acquisitions  at  or  below  the 
simplified  acquisition  threshold; 

***** 

50.  Section  15.1001  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(1)  and  paragraphs  (c)(1)  introductory 
text  and  (3)  amended  to  read  as  follows; 

15.1002    Notification  to  unsuccessful 
offerors. 

***** 

(b)  Prenward  notices.  (1)  When  the 
proposal  evaluation  period  for  a 
solicitation  not  using  simplified 
acquisition  procedures  in  Part  13  is 
expected  to  exceed  30  days,  or  when  a 
limited  number  of  offerors  have  been 
selected  as  being  within  the  competitive 
range  (see  15.609).  the  contracting 
officer,  upon  determining  that  a 
proposal  is  unacceptable,  shall 
promptly  notify  the  offeror.  *  *  * 
***** 

(c)  Postmvard  notices.  (1)  After  award 
of  contrarts  resulting  from  solicitations 
not  using  simplified  acquisition 
procedures,  the  contracting  officer  shall 
notify  unsuccessful  offerors  in  writing 
or  electronically,  unless  preaward 
notice  was  given  under  paragraph  (b)  of 
this  section.  The  notice  shall  include — 
***** 

(3)  Upon  request,  the  contracting 
officer  shall  furnish  the  information 
described  in  15.1002(c)(1)  (i)  through  (v) 
to  unsuccessful  offerors  in  solicitations 
using  simplified  acquisition  procedures 
in  Part  13. 

PART  16— TYPES  OF  CONTRACTS 

51.  Section  16.000  is  amended  by 
revising  the  first  sentence  to  read  as 
follovvs: 

1 6.000    Scope  of  part. 

This  part  describes  types  of  contracts 
that  may  be  used  in  acquisitions  other 
than  those  made  under  simplified 
acquisition  procedures  in  Part  13, 
unless  otherwise  authorized  by  agency 
procedures.  *  "  * 

52.  Section  16.103  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

16.103    Negotiating  contract  type. 

***** 

(d)  *  *  • 

(1)  acquisitions  made  under 
simplified  acquisition  procedures  in 
Part  13,  unless  otherwise  required  uiul<*r 

agency  procedures, 

***** 

53.  Section  16.105  is  revised  to  read 
as  follovvs: 

16.105    Solicitation  provision. 

The  contracting  officer  shall  compli  !e 
and  insert  the  provisional  52.216-1. 


12380 


Federal  Register  /  Vol.  60,  No.  43  /  Monday.  March  6.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  43  /  Monday,  March  6,  1995  /  Proposed  RuU^s 


12381 


UMI 


Type  of  Contract,  in  a  solicitation  unless 
it  is  for: 

(a)  A  fixed-price  acquisition  made 
under  simplified  acquisition  procedures 
(sei>  Part  13)  or 

(b)  Information  or  planning  purpo.ses. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT       , 
ACQUISITIONS 

.*>4.  Section  22.2U2  is  amended  in  the 
introductory  text  by  adding  the  phrase 
"except  for  purchases  made  at  or  below 
the  micro-purchase  threshold,"  after 
"contracts". 

22.202    Contract  Clause. 

r)'i.  Section  22.3Q5  is  amended  by 
rt'vising  the  first  .sentence  of  the 
introductory  text  and  paragrapii  (a), 
removing  paragraph  (b)  and 
rt>designating  paragraphs  (c)  through  (h) 
as  (b)  through  (g)  to  read  as  follows: 

22:306    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.222-4,  Contract  Work 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation,  in  solicitations 
and  contracts  (including,  for  this 
purpose,  basic  ordering  agreements) 
when  the  contract  may  require  or 
involve  the  employment  of  laborers  or 
mechanics.  *  *  * 

(a)  Contracts  at  or  below  the 
simplified  acquisition  threshold. 


22.1006    Contract  clauses. 

.56.  Section  22.1006  is  amended  by 
revising  the  heading  to  read  as  set  forth 
above  and  by  removing  from  the  first 
two  sentences  of  paragraphs  (c)(1)  and 
(c)(2)  the  phrase  "small  purchase 
limitation(s)"  and  inserting  "simplified 
acquisition  threshold(s)"  in  their  places. 

PART  23— ENVIRONMENT 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

57.  Section  23.101  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

23.101    Applicability. 

This  subpart  does  not  apply  to 

contracts  below  the  simplified 

acquisition  threshold  or  to  the  use  of 

faciliti&s  outside  the  United  States, 
ft  *   * 

58.  Section  23.501  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

23.501     Applicability. 

*        *         *         *         ft 

(a)  Contracts  at  or  below  the 
.simplified  acquisition  threshold; 
However,  ihe  reqiiirwnients  of  this 


subpart  shall  apply  to  contracts  of  any 
value  if  the  contract  is  awarded  to  an 
individual; 

ft        ft        ft        *        ft 

59.  Section  23.504  is  amendedby 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows- 

23.504  Policy. 

(a)  No  offeror  other  than  an  individual 
shall  be  considered  a  responsible  source 
(see  9.104-1)  for  a  contract  that  exceeds 
the  simplified  acquisition  threshold, 
unless  it  has  certified,  pursuant  to 
52.223-5.  Certification  Regarding  a 
Drug-Free  Workplace  by — 
ft        ft        ft        ft        ft 

60.  Section  23.505  is  amended  by 
revising  paragraph  (a)(2)  an  adding 
paragraph  (c)(4)  to  read  as  follows: 

23.505  Solicitation  provision  and  contract 
clause. 

ft        ft        ft        ft        .* 

(a)  *  *  * 

(2)  Expected  to  exceed  the  simplified 
acquisition  threshold  if  the  contract  is 
expected  to  be  awarded  to  other  than  an 
individual:  or 


(c)  *  *  * 

(4)  The  resultant  contract  is  expected 
to  be  at  or  below  the  simplified 
acquisition  threshold. 

PART  25— FOREIGN  ACQUISITION 

61.  Section  25.302  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

25.302    Policy. 

(b)  *  *  * 

(1)  The  estimated  cost  of  the  product 
or  service  is  at  or  below  the  simplified 
acquisition  threshold  in  Part  13. 

*        ft        *        ft        * 

62.  Section  25.703  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

25.703    Exceptions. 

*  •  *  The  approval  level  for  this 
exception  is  the  contracting  officer  for 
acquisitions  at  or  below  the  simplified©? 
acquisition  threshold  unless  otherwise 
provided  by  agency  procedures,  hi  the 
case  of  contracts  in  excess  of  the 
.simplified  acquisition  threshold,  the 
approval  level  is  the  agency  head.  *  *  • 

PART  27— PATENTS,  DATA,  AND 
COPYRIGHTS 

63.  Section  27.201-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


27.201-2    Clauses  on  auttiorization  and 
consent 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52-227-  1,  Authorization 
and  Consent,  in  solicitations  and 
contracts  (including  those  for 
construction;  architect-engineer 
services;  dismantling,  demolition,  or 
removal  of  improvements;  and 
noncommon  carrier  communication 
ser\'ices),  except  when  using  simplified 
acquisition  procedures  or  both  complete 
performance  and  delivery  are  outside 
the  United  States,  its  possessions,  and 
Puerto  Rico.  Although  the  clause  is  not 
required  when  simplified  acquisition 
procedures  are  used,  it  may  be  used 
with  them. 

ft        ft        *        ft        ft 

64.  Section  27.202-2  is  revised  to  read 
as  follows: 

27.202-2    Clause  on  notice  ami  assistance. 

The  contracting  officer  shall  insert  the 
clause  at  52.227-2,  Notice  and 
Assistance  Regarding  Patent  and 
Copyright  Infringement,  in  supply, 
service,  or  research  and  development 
solicitations  and  contracts  (including 
construction  and  architech-engineer 
contracts)  which  anticipate  a  contract 
value  above  the  simplified  acquisition 
threshold,  except  when  complete 
performance  and  delivery  are  outside 
the  United  States,  its  possessions,  and 
Puerto  Rico,  unless  the  contracts 
indicate  that  the  supplies  or  other 
deliverables  are  ultimately  to  be 
shipped  into  one  of  those  areas. 

65.  Section  27.203-1  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

27.203-1    General. 

***** 

(b)  *  •  * 

(4)  When  the  contract  is  awarded 
using  simplified  acquisition  procedures. 


PART  2&-B0NDS  AND  INSURANCE 

66.  Section  28.103-2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

28. 1 03-2    Performance  bonds. 

(a)  Performance  bonds  may  be 
required  for  contracts  exceeding  the 
simplified  acquisition  threshold  when 
necessary  to  jwotect  the  Government's 
interest.  *  *  * 

28.103-3   Payment  bonds. 

67.  Section  28.103-3(a)  is  amended  by 
removing  the  word  "A"  at  the  beginning 
of  the  paragraph  and  inserting  the 
phrase  "For  acquisitions  in  excess  of  the 
simplified  acquisition  thre.shbld  a"  in 


its  place. 


68.  Section  28.310  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  rend  as  follows: 

28.31 0    Contract  clause  for  work  on  a 
Government  installation. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.228-5,  Insurance — 
Work  on  a  Government  Installation,  in 
solicitations  and  contracts  when  a  fixed- 
price  contract  is  contemplated,  the 
contract  amount  is  expected  to  exceed 
the  simplified  acquisition  threshold  in 
Part  13,  and  the  contract  will  require 
work  on  a  Government  installation, 
unless — 


PART  29— TAXES 

69.  Section  29.401-3  is  revised  to  read 
as  follows: 

29.401-3    Competitive  contracts. 

The  contracting  olficer  shall  insert  the 
clause  at  52-229-3.  Federal,  State,  and 
Local  Taxes,  in  solicitations  and 
contracts  if  the  contract  is  to  be 
performed  wholly  or  partly  within  the 
United  States,  its  possessions,  or  Puerto 
Rico  when  a  fixed-price  contract  is 
contemplated,  and  the  contract  is 
expected  to  exceed  the  simplified 
acquisition  threshold  in  13.000,  unless 
the  clause  at  52.229-4,  Federal,  State, 
and  Local  Taxes  (Noncompetitive 
Contract),  is  included  in  the  contract. 

29.401-4    [Amended] 

70.  Section  29.401-4  is  amended  by 
removing  the  words  "small  purchase 
limitation"  after  the  words  "exceeds 
the"  and  inserting  the  words 
"simplified  acquisitien  threshold." 


PART  32— CONTRACT  FINANCING 

71.  Section  32.617  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

32.617    Contract  clause. 

(a)*   *   * 

(1)  Contracts  at  or  below  the 
simplified  acquisition  threshold. 

ft         ft         ft         ft         ft 

72.  Set:tion  32.901  is  revi.sed  to  read 
as  follows: 

32.901     Applicability. 

This  subpart  applies  to  all 
Government  contracts  (including 
contracts  at  or  below  the  simplified 
acquisition  threshold  as  defined  in 
Subpart  13.1).  except  contracts  with 
payment  penalties  established  by  other 
governmental  authority  (e.g..  tariffs). 

73.  Section  32.908  is  amended  by 
revising  paragraph  (c)  to  rend  as  follows: 


32.908    Contract  clause. 

*        ft        ft        ft        ft 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.232-25,  Prompt 
Payment,  in  all  other  solicitations  and 
contracts  (including  contracts  at  or 
below  the  simplified  acquisition 
threshold  in  Part  13),  except  as 
indicated  in  32.901. 


PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.502,  36.503,  36.506,  36.508,  36.509, 

36.510,  36.512,  36.513,  36.515,  36.521, 
36.602-5,  and  36.702    [Amended] 

74a.  Part  36  amended  by  removing  the 
phrase  "exceed  the  small  purchase 
limitation"  and  inserting  "exceed  the 
simplified  acquisition  threshold"  in  its 
place  in  the  following  locations: 

3fi..'502  36..S09  .16.515 

3H.503  36.510  36.521 

:m.,506  36.512  ,36.602-5 

3(i..S08  36.513(h)  .36.702(b)(2) 

36.51 1 ,  36.701 ,  36.702    [Amended] 

74b.  Part  36  amended  by  removing  the 
phrase  "exceed  the  small  purt:hase 
limitations"  and  inserting  "exceed  the 
simplified  acquisition  threshold"  in  the 
following  locations:  36.511,  36.701(h), 
and  36.702(b)(2). 

36.502,  36.503,  36.506,  36.508,  36.509, 
36.510,  36.512,  36.513,  36.521,  36.701,  and 
36.702    [Amended] 

74c.  Part  36  is  amended  by  removing 
the  phrase  "within  the  small  purchase 
limitation"  and  inserting  "at  or  below 
the  simplified  acquisition  threshold"  in 
its  place  at  the  following  locations: 
.36.502,  36. .503,  36.506,  36..508,  36.509, 

36.510,  36.512,  36.513(a),  36.515. 
36.521.  36.602-5,  36.701(c). 

36.51 1 ,  36.701 ,  and  36.702    [Amended] 
74d.  Part  36  is  amended  by  removing 

the  phrase  "within  the  small  purchase 
limitations"  and  inserting  "at  or  below 
the  simplified  acquisition  threshold"  in 
its  place  at  the  following  locations: 
36.511,  36.701(b),  36.702-(b)(2). 

PART  41 -ACQUISITION  OF  UTILITY 
SERVICES 

75.  In  41.201(b)  the  first  sentence  is 
revised  to  read  as  follows: 

41.201    Policy. 

ft         ft         ft         ft         ft 

(b)  Except  for  acquisitions  at  or  below 
the  simplified  acquisition  threshold  in 
Part  13,  agencies  shall  acquire  utility 
services  by  a  bilateral  written  contract, 
which  must  include  the  clauses 
required  by  41.501,  regardless  of 
whether  rates  or  terms  and  conditions  of 


service  are  fixed  or  adjusted  bv  a 
regulatory  body.  *   *   • 


PART  42— CONTRACT 
ADMINISTRATION 

42.903    [Amended] 

76.  In  42.903  the  phrase  ".small 
purchase  limitation"  is  removed  and 
"simplified  acquisition  threshold"  is 
inserted  in  its  place. 

42.1104    [Amended] 

77.  In  42.1104(b),  the  phrase 
"Contracts  of  value  less  than  the  small 
purchase"  is  removed  and  "Contracts  at 
or  below  the  simplified  acquisition 
threshold"  is  inserted  in  its  jjlare. 

PART  43— CONTRACT 
MODIFICATIONS 

43.205    [Amended] 

78.  In  section  43.205(d)(2)  and  (e).  the 
phrase  "applicable  small  purchase 
limitation"  is  removed  and  "simplified 
acquisition  threshold"  is  inserted  in  its 
place. 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.201  -2  and  44.204    [Amended] 

79.  In  sections  44.201-2(b)  and 
44.204(e),  the  phrase  "small  purchase 
limitation  is  removed  and  "simplified 
acquisition  threshold"  is  inserted  in  its 
place. 

PART  45— GOVERNMENT  PROPERTY 

HO.  Section  45.106  is  amended  by 
revising  paragraph  (e)  to  read  as  follows. 

45.106    Government  property  clauses. 

ft         ft         ft         ft         ft 

(e)  When  the  cost  of  the  item  to  be 
repaired  does  not  exceed  the  simplified 
acquisition  threshold  (but  st^ 
13.103(b)).  purchase  orders  for  property 
repair  need  not  include  a  Government 
property  clause. 


PART  4&-QUALITY  ASSURANCE 

46.202-1    [Amended] 

81.  hi  section  46.202-l(a),  the  phrase 
"under  small  purchases"  is  removed 
and  "at  or  below  the  simplified 
acquisition  threshold"  is  inserted  in  its 
place. 

46.301    [Amended] 

82.  In  section  46.301  in  the 
introductory  text  the  phrase  "within  the 
small  purchase  limitation"  is  removed 
and  "at  or  below  the  simplified 
acquisition  threshold"  is  inserted  in  i 
place. 
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46.302    [Amencted] 

8.1.  In  the  first  sentence  of  section 
40..')02  the  phrase  "small  purchase 
limitation"  is  removed  and  "simplified 
acquisition  threshold  '  is  inserted  in  its 
place;  and  in  the  second  sentence  the 
phrase  "within  the  small  purchase 
limitation"  is  removed  and  "at  or  helow 
the  simplified  acqui-sition  threshold"  is 
inserted  in  its  plaee. 

46.304    [Amended] 

84.  In  section  46.304  the  phrase 
"small  purchase  limitatioil"  is  removed 
and  "simplified  acquisition  threshold" 
is  inserted  in  its  place  and  the  phrase 
"within  the  small  purchase  limitation" 
i.s  removed  and  "at  or  below  the 
.simplified  acquisition  threshold"  is 
inserted  in  its  place. 

46.307    [Amended] 

8,=>.  In  Section  46.307(a)(3).  the  phrase 
small  purchase  limitation"  is  removed 
and  "simplified  acquisition  threshold" 
is  inserted  in  Its  place;  and  in  paragraph 
(b)  the  phrase  "within  the  small 
purchase  limitation"  Ls  removed  and  "at 
or  below  the  simplified  actiuisition 
threshold"  is  inserted  in  its  place. 

46.312    [Amended] 

86.  In  the  first  sentence  of  section 
46.:tl2'the  phrase  "small  purchase 
limitation  "is  removed  and  "simplified 
acquisition  threshold"  is  inserted  in  its 
place;  and  in  the  second  sentence  the 
phrase  "within  small  purchase 
limitation"  Ls  removed  and  "at  or  below 
the  simplified  acquisition  threshold"  is 
inserted  in  its  place. 

46.316    [Amended] 

87.  In  Section  46.316.  the  phrase 
"sniall  pun:hase  limitation"  is  removetl 
and  "simplified  acquisition  threshold" 
is  inserted  in  its  place;  and  in  the 
second  sentence  the  phrase  "within 
small  pun;hase  limitation"  is  removed 
and  "at  or  below  the  simplified 
acquisition  threshold"  is  inserted  in  its 
place. 

46.404    Government  tontract  quattty 
assurance  for  acquisMions  at  or  t>elow  the 
simptNiatt  acquisition  ttirestiold. 

88.  Section  46.404  is  amended  by 
rt^vising  the  heading;  removing  the 
words  "small  purchases"  in  paragraphs 
(a)  and  (b)(1)  and  inserting  "contracts  at 
or  below  th&simplified  acquisition 
thrashold"  in  their  place. 

89.  Section  46:805  is  amended  by 
revising  the  heading  of  the  introductory 
text  of  para^ph  (a)  and  revising 
paragraph  (b)  to  read  as  follows: 


46.805    Contract  clatMes. 

(a)  Contracts  that  excend  the 
simplified  acquisition  threshold  in 
13.000.*   *  •* 

«        •       <•        I*        >• 

(h)  Acquisitions  at  orheloH'thv 
simplified  acquisition  threshold  in 
13.000.  The  clauses  prescribed  by 
paragraph  (a)  of  this  section  are  not 
required  for  contracts  at  or  below  the 
simplified  acquisition  threshold  in 
13.000.  However  in  response  to  a 
contractor's  specific-request,  the 
contracting  officer  may  insert  the 
clau.ses  prescribed  in  paragraph  (a)(1)  or 
(a)(4)  of  this  section  in  a  contract  at  or 
below  the  simplified  acquisition 
threshold  in  13.000  and  obtain  any  price 
reduction  that  is  appropriate. 

PART  47— TRANSPORTATION 

90.  Section  47.104-4(a)(2).  is 
amended  by  removing  the  phrase  "small 
purchases  under"  and  inserting 
"contracts  at  or  below  the  simplified 
acquisition  threshold  in"  in  its  place; 
and  revising  paragraph  (b)  to  read  as 
follows: 

47.104-4    Contract  clause. 

***** 

(b)  The  contracting  officer  may  insert 
the  clause  at  52.247-1.  Commercial  Bill 
of  Lading  Notations,  in  solicitations  and 
contracts  made  at  or  below  the 
simplified  acquisition  threshold  in  Part 
13  when  it  is  contemplated  that  the 
delivery  terms  will  be  f.o.b.  origin. 

47.200    [Amended] 

91.  In  47.200(b)(4).  remove  the  phrase 
"Small  purchases  under"  and  iiisert 
"Contracts  at  or  below  the  simplified 
acquisition  threshold  in"  in  Its  platx*. 

47.205    [Amended] 

92.  In  section  47.205,  paragraph  (b), 
remove  the  phrase  "small  purchase 
limitation"  and  insert  "the  threshold  for 
use  of  simplified  acquisition  procedures 
in  Part  13  "  in  its  place;  and  remove  the 
phrase  "the  small  purchase  procedures" 
and  insert  "simplified  acquisition 
procedures"  in  its  place. 

47.30&-16    [Amended] 

93.  In  the  first  sentence  of  47. 305- 
16(b)(1)  remove  the  phrase  "awarded 
under  small  purchase  procedures  oV 
and  insert  "at  or  below  the  simplified 
acquisition  threshold"  in  its  place. 

94.  Section  47.405  is  revised  to  read 
as  follows: 

47.405    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.247-63,  Preference  for  U.S.- 
Flag  Air  Carriers,  in  solicitations  and 
contracts  whenever  it  is  possible  that 


U.S.  Government-financed  international 
air  transportation  of  personnel  (and 
their  personal  effects)  or  property  will 
occur  in  the  performance  of  the 
contract.  This  clause  does  not  apply  to 
contracts  awarded  using  the  simplified 
acquisition  procedures  in  Part  13. 

95.  Section  47.504  is  amended  hy 
revising  paragraph  (d)  to  reafi  as 
follows: 

47.504    Exceptions. 

*         *         *         *         • 

(d)  Contracts  awarded  using  the 
simplified  acquisition  procedures  in 
Part  13. 

PART  49— TERMINATION  OF 
CONTRACTS 

49.504    [Anwnded] 

96.  In  section  49.504  at  paragraphs 
(a)(1).  (b)  and  (c)(1)  in  the  first  .sentence 
remove  the  phrase  "small  purchase 
limitation"  and  insert  "simplified 
acquisition  threshold"  in  its  place;  and 
in  the  second  sentence  remove  the 
phrase  "not  expected  to  exceed  the 
small  purchase  limitation"  and  insert 
"at  or  below  the  simplified  acquksition 
threshold;" 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.203-6    [Amended] 

97.  In  the  clause  at  52.203-6  the  date 
of  the  clause  is  revised  to  read  (XXX 
1995)  and  at  the  end  of  paragraph  (c) 
add  the  phrase  ".  which  ex'-eed 
SIOO.OOO." 

52.203-7    [Amended] 

98.  In  the  clause  at  52.203-7  the  date 
of  the  clause  is  revised  to  read  (XXX 
1995)  and  at  the  end  of  paragraph  ((:)(5) 
add  the  phrase  ",  which  exceed 
$100,000." 

52.209-6    [Amended] 

99.  In  the  clause  at  ,=)2.2U«Wi  the  dale 
of  the  clause  is  revised  to  read  (XXX 
1995)  and  in  the  second  sentence  of 
paragraph  (a)  and  in  parag'-aph  (b) 
remove  the  phrase  "small  purt.ha.se 
limitation"  and  insert  "simplified 
acquisition  threshold," 

100.  Sections  52.213-2  and  52.21.3-3 
are  amended  by  revising  the 
introductory  paragraphs  to  read  as 
follows: 

52.213-2    invoices. 

As  prescribed  in  13;507(b),  in&erMlie 
following  clause: 


52.21 3-3    Notice  to  Supplier. 

As  prescribed  in  13.r)G7(c),  insert  the 
following  clause  in  unpriced  purchase 
orders: 


52.215-1    [Amended] 

101.  In  the  clause  at  52.215-1  the  date 
ijf  the  clause  is  revised  to  read  (XXX 
1995)  and  in  the  first  sentence  of 
paragraph  (c)  after  the  first  appearance 
of  "subcontracts  '  add  the  phrase  ", 
exceeding  $100,000.  ". 

52.215-2    [Amended] 

102.  In  the  clause  in  section  52.215- 
2.  the  dute  is  revised  to  read  (XXX  1995) 
and  in  paragraph  (f)  remove  the  phrase 
"are  over  the  small  purcha.se  limitation" 
and  insert  "exceed  the  simplified 
acquisition  threshold"  in  its  place. 

103.  Section  52.216-1  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

52.216-1    Type  of  contract. 

As  presf.ribed  in  16.105.  complete  and 
insert  the  following  provision: 


52.222-4    [Amended] 

104.  In  the  clause  at  52.222-4  the  date 
is  revised  to  read  (XXX  1995)  and  in  the 
first  .sentence  of  paragraph  (e)  following 
"subcontracts"  the  first  time  it  appears 
add  the  phrase  ".  exceeding  $100,000," 

105.  Section  52.223-5  is  amended  in 
the  clau.se  by  revising  the  date  and 
revising  paragraph  [h]  introductory  text 
If)  read  ns  follows: 

52.223-5    Certification  regarding  a  drug- 
free  workplace. 


Ccrtiiiciition  Regarding  a  Drug-Free 
Workplace  (XXX  1995) 


(t))  By  subnii.ssion  of  its  offer,  the 
offeror  (other  than  an  individual 
responding  to  a  solicitation  that  is 
expected  lo  exceed  the  simplified 
acquisition  threshold),  certifies  and 
agrees,  that  with  respect  to  all 
employees  of  the  offeror  lo  be  employed 
under  a  <.ontract  resulting  from  this 
solicitation,  it  will — no  later  than  30 
calendar  days  after  contract  award 
(unless  a  longer  period  is  agreed  to  in 
writing),  for  contracts  of  30  calendar 
days  or  more  performance  duration;  or 
as  soon  as  possible  for  contracts  of  less 
than  30  calendardays  performance 
duration,  but  in  any  case,  by  a  date  prior 
to  when  performance  is  experted  to  be 
completed — 


52.227-1     [Amended] 

106.  In  the  clause  at  section  52.227- 

I.  revise  the  clause  date  to  read  "{XXX 
1995)"  and  paragraph  (b)  remove 
"$25,000"  after  the  word  exceed"  and 
insert  "the  simplified  acquisition 
threshold"  in  its  place;  and  remove  the 
phrase  "under  or  over  $25,000"  and 
insert  "including  those  at  or  below  the 
simplified  acquisition  threshold"  in  its 
place. 

52.227-3    [Amended] 

107.  In  .section  52.227-3,  Alternate  III, 
revise  the  clause  date  to  read  "(XXX 
1995)"  and  remove  "$25,000"  and  insert 
"the  simplified  acquisition  threshold" 
in  its  place 

108.  The  introductory  paragraphs  in 
sections  52.236-2,  52.236-3,  52.236-6, 
52.236-8,  52.236-9,  52.236-10,  52.236- 

II,  52.236-12,  52.236-15,  52.2.36-21, 
and  52.243-5  are  revi.sed  to  read  as 
follows: 

52.236-2    Differing  site  conditions. 

As  prescribed  in  36.502,  insert  the 
following  clause: 


52.236-3    Site  investigation  and  conditions 
Affecting  ttie  Work. 

As  prescribed  in  36.503,  in.serl  the 
following  clause: 

***** 

52.236-6    Superintendence  by  the 
contractor. 

As  prescribed  in  3(>.506,  insert  the 
following  clause: 

***** 

52.236-8    Other  contracts. 

As  prescribed  in  36.508.  insert  the 
toiiowlsig  clause: 

***** 

52.235-9    Protection  of  existing  vegetation, 
structures,  equipment,  utilities,  and 
improvements. 

As  prescribed  in  36.509.  insert  Iht* 
following  clause: 

»         •         *         *         • 

52.236-10    Operations  and  storage  areas. 

As  pres(.ril)ed  in  36.510.  insert  the 
following  clause: 
***** 

52.236-1 1     Use  and  possession  prior  to 
completion. 

As  prescribed  in  36.511.  insert  the 
following  clause: 
***** 

52  236-12    Cleaning  up. 

As  prescribed  in  30.512,  insert  the 
following  clause: 

***** 


52.236-15    Schedules  for  construction 
contracts. 

As  prescribed  in  36.515,  insert  the 
following  daiise: 


52.236-21    Specifications  and  drawings  for 
construction. 

As  prescribed  in  36.521,  insert  the 
following  clause: 


52.243-6    Changes  and  changed 
conditions. 

As  prescribed  in  43.205(e).  insert  the 
following  clause: 


52.244-2    [Amended] 

109.  In  section  52.244-2,  Alternate  I. 
revise  the  parenthetical  date  to  read 
"(XXX  1995)"  and  in  paragraph  (a)(2) 
remove  the  phrase  "small  purchase 
limitation"  and  insert  "simplified 
acquisition  threshold"  in  its  pla(£. 

110.  Section  52.244-5  is  amended  by 
revising  the  introductory  text  and 
removing  paragraphs  (a)  and  (b)  to  read 

as  follows; 

52.244-5    Competition  in  suticontracting. 

As  prescribed  in  44.2U4{e),  i.nsert  the 
following  clause: 

***** 

in.  The  introductory  paragraphs  of 
sections  52.246-1.  52.246-7.  52.246-1 2, 
52.246-16,  52.246-23,  52.246-24,  and 
52.246-25  are  revised  to  read  as  follows: 

52.246-1     Contractor  inspection 
requirements. 

As  prescrilx'd  in  46.301.  insert  the 
following  clause: 


52.246-7    Inspection  of  research  and 
development-fixed  price. 

.As  pn!Si.rihed  in  46.307|a).  insert  the 
following  clause: 


52.246-12    Inspection  of  construction. 

As  prescribed  in  46.312.  insert  the 
toiiowingclau.se: 


*         «      -  * 


52.246-16    Responsibilities  for  suppliers. 

As  pres«;ribed  in  46.316,  insert  the 
following  clause: 


•         * 


52.246-23    Limitation  of  liability. 

.•\s  prescribed  in  46.805.  insert  the 
following  clause: 


•  * 


*  * 
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52.24ft-24    Limitation  ot  iiability-higti-value 
items. 

As  prescribed  in  46.805,  insert  the 
following  clause: 

*        •        •        «        « 

52.246-25    Limitation  of  liability-services. 

As  prescribed  in  46.805.  insert  the 
following  clause: 

***** 

112.  Section  52.247-1  is  amended  by 
adding  the  introductory  paragraph  and 
removing  paragraphs  (a)  and  (b)  to  read 
as  follows: 

52.247-1    Commercial  bill  of  lading 
notations. 

As  prescribed  in  47.104-4.  insert  the 
following  clau.se: 


52.247-64    [Amended] 

113.  In  the  clause  at  section  52.247- 
64,  the  date  is  revised  to  read  "(XXX 
1995)";  in  paragraph  (d)  remove  the 
words  "small  purchases"  and  insert 
"contracts  at  or  below  the  simplified 
acquisition  threshold"  in  their  place; . 
and  in  paragraph  (e)(1),  remove  the 
words  "Small  purchases"  and  insert 
"Contracts  at  or  below  the  simplified 
acquisition  threshold"  in  their  place. 

114.  In  sections  52.249-8,  52.249-9, 
and  52.249-10  the  introductory 
paragraphs  are  revised  to  read  as 
follows: 

52.249-6    Default  (Fixed-price  supply  and 
service). 

As  prescribed  in  49.504(a)(1),  insert 
the  following  clause: 

•        *        *        •        * 

52.249-9    Default  (Fixed-price  research  and 
development). 

As  prescribed  in  49.5()4(b),  insert  the 
following  clause: 


52.249-10    Default  (Fixed-price 
construction). 

As  prescribed  in  49.504(c)(1),  insert 
the  following  clause: 


PART  53— FORMS 

115.  Section  53.213  is  amended  by 
revising  the  heading,  the  introductory 
paragraph,  and  paragraphs  (a),  (c).  and 
(e)(1)  to  read  as  follows: 

53.213    Simplified  acquisition  procedures 
(SFs  18,  30, 44, 1165,  OFs  347,  348). 

The  following  forms  are  prescribed  as 
stated  below  for  use  in  simplified 
acquisition  procedures,  orders  under 
exi.sting  contracts  or  agreements,  and 
orders  from  required  sources  of  supplies 
and  services; 


(a)  SF  18  (Rev.  5/93),  Request  for 
Quotations.  SF  18  prescribed  in  53.215- 
1(a).  shall  be  used  in  obtaining  price, 
cost,  delivery,  and  related  information 
from  suppliers  as  specified  in  13.107(a). 
***** 

(c)  SF  44  (Rev.  10/83),  Purchase  Order 
Invoice  Voucher.  SF  44  is  prescribed  for 
use  in  simplified  acquisition 
procedures,  as  specified  in  13.505-3. 

***** 

(e)  *   *   * 

(1)  To  accomplish  acquisitions  under 
simplified  acquisition  procedures,  as 
specified  in  13.505-l(a)(2). 

***** 

116.  Section  53.215-1  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

53.215-1     Solicitation  and  receipt  of 
proposals  and  quotations. 

The  following  forms  are  prescribed,  as 
•Stated  below,  for  use  in  contracting  by 
negotiation  (except  for  construction, 
architect-engineer  services,  or 
acquisitions  made  using  simplified 
acquisition  procedures): 

***** 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  4,  5,  7, 8.  9, 12, 14. 15, 
16,  32,45,  52,  and  53 

[FAR  Case  91-104] 

Federal  Acquisition  Regulation; 
Electronic  Contracting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  addre.ss 
the  use  of  electronic  commerce/ 
electronic  data  interchange  in 
Government  contracting.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review- 
pursuant  to  Executive  Order  No.  12866 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 


shown  below  on  or  before  May  5.  1995, 
to  be  considered  in  the  formulation  ot 
a  final  rule. 

ADDRESSES:  Interested  parties  .should 
submit  written  comments  to: 
General  Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets, 
NVV,  Room  4037,  Washington,  DC 
20405.  Please  cite  FAR  case  91-104  in 
all  correspondence  related  to  this 
case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington,  DC  20405  (202)  501-4755 
Please  cite  FAR  Case  91-104. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  58  FR  69588. 
December  30, 1993.  The  rule  proposed 
amendments  to  the  FAR  to  remove  any 
barriers  to  the  use  of  electronic  data 
interchange  in  Government  contracting 
Thirty-six  comments  from  ten 
respondents  were  received  during  the 
public  comment  period.  After 
evaluating  the  public  comments,  the 
Councils  agreed  to  publish  another 
proposed  rule,  because  significant 
changes  to  the  rule  published  on 
December  30,  1993,  were  deemed  to  be 
necessary.  The  changes  include: 
— Revision  of  the  definition  of  "in 
writing"  or  "written"  at  2.101  to 
include  electronically  transmitted  and 
stored  information. 
— Revision  of  the  definition  of 
"signature"  at  2.101  for  clarity  and  to 
include  electronic  symbols. 
— Addition  of  a  definition  of  "electronic 

commerce"  at  4.301. 
—Amendment  of  section  5.101  to 
permit  the  use  of  electronic 
dissemination,  available  to  the  public 
at  the  contracting  office,  to  satisfy  the 
requirement  for  public  display  of 
proposed  contract  actions. 
— Amendment  of  section  5.102  to 
permit  contracting  officers  to  furnish 
solicitations  directly  to  the  electronic 
address  of  a  small  business  concern. 
— Amendment  of  sections  12.103, 
14.304-1,  52.212-1,  52.212-2, 
52.214-7,  52.214-23,  52.214-32, 
52.214-33.  52.215-10,  and  52.215-36 
to  accommodate  the  use  of  electronic 
systems  which  batch-process 
communications  overnight  and, 
therefore,  require  receipt  of 
information  one  day  in.advance  to 
ensure  timely  delivery  to  the 
designated  address. 
— Revision  of  paragraph  (a)  of  section 
14.205-1  to  eliminate  the  requirement 


for  estabhshment  of  solicitation 
mailing  lists  when  using  electronic 
commerce  methods  which  transmit 
solicitations  or  prcsolicitation  notices 
automatically  to  all  interested  sources 
participating  in  electronic  contracting 
with  the  purchasing  activity. 
— Addition  of  new  regulations  at  14.406 
and  15.607(d)  to  establish  procedures 
for  handling  unreadable  electronic 
bids  and  proposals. 
This  proposed  rule  and  the  proposed 
rule  published  under  FAR  Case  94-770, 
Simplified  Acquisition  Procedures/ 
FACNET,  are  interdependent  and  are 
meant  to  be  considered  jointly. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  expected  to  have 
a  positive  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  II.S.C.  601,  etseq.,  because  it 
encourages  broader  use  of  electronic 
contracting,  thereby  improving  industry 
access  to  Federal  contracting 
opportunities.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  may  be  obtained  from  the 
FAR  Secretariat.  A  copy  of  the  IRFA  has 
been  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Admini.stration.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  F.AR 
parts  will  also  be  considered  in 
accord.-mce  with  5  IJ.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  IJ.S.C.  601  et  seq. 
(FAR  case  91-104)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Af;t  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  information 
collection  requirements  which  nn^uirc 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501.  e/ seq. 

List  of  Subjects  in  48  CFR  Parts  2. 4,  5, 
7,  8,  ^12, 14. 15, 16,  32,  45,  52,  and 
53: 

Government  procurement. 

Dated:  February  21. 1995. 
C.  Allen  Olson, 
Dirnrtor,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  2,  4.  5.  7,  8,  9, 12. 14. 15.  16.  32, 
45.  52,  and  53  bo  amended  as  s<>t  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  2.  4,  5,  7,  8,  9, 12,  14.  15.  16,  32. 
45,  52.  and  Sa  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
«  hapter  137;  and  42  U..S.C.  2473(r;). 


PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions.  "Iwwriting"  or  "written" 
and  "Signature"  or  "signed"  to  read  as 
follows: 

2.101    Definitions. 

*  •         •         »         • 

In  writing  or  wTitten  means  any 
worded  or  numbered  expression  which 
can  be  read,  reproduced,  and  later 
communicated,  and  includes 
electronically  transmitted  and  stored 
information. 

*  *        •        •        » 

Signature  or  signed  means  the 
discrete,  verifiable  symbol  of  an 
individual  which,  when  affixed  to  a 
writing  with  the  knowledge  and  consent 
of  the  individual,  indicates  a  present 
intention  to  authenticate  the  writing. 
This  includes  electronic  svmbols. 


PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.101  is  revised  to  read  as 
follows: 

4.101  Contracting  officer's  signature. 
Only  contracting  officers  shall  sign 

<x)ntracts  on  behalf  of  the  United  States. 
The  contracting  officer's  name  and 
official  title  shall  be  typed,  stamped,  or 
printed  on  the  contract.  The  contracting 
offic;nr  normally  signs  the  contract  after 
it  has  been  signed  by  the  contractor.  The 
cjintracling  officer  shall  ensure  that  the 
signer(s)  have  authority  to  bind  the 
(^infractor  (see  specific  requirements  in 

4.102  of  this  subpart). 

4.201    [Amended] 

4.  Section  4.201  is  ainended  in 
p.iragraph  (a)  by  removing  tlie 
p,-irei]thetical  "(see  4.101(b)).";  in 
paragraph  (b)(1)  by  removing  the 
parenthetical  "stamped  DUPLICATE 
ORIGINAL."  see  4.101(b))":  and  in 
paragraph  (d)  by  revising  the 
parenthetical  to  read  "(.see  30.601(b))". 

5.  Section  4.500,  as  proposed  to  be 
added  in  FAR  Gisc  94-770  publishod 
elsewhere  in  this  issue  of  the  Federal 
Register,  is  amended  by  adding,  in 
alphabetical  order,  definitions  for 
"Electronic  commerce"  and  "Electronic 
data  interchange"  to  road  as  follows: 

4.500    Definitions. 

Eiei^ronic  commerce  means  a 
paperless  process  including  electronic 
mail,  electronic  bulletin  boards, 
electronic  funds  transfer,  electronic  data 
interch-ange.  and  similar  techniques  for 
accomplishing  business  transactions. 
The  useof  terms  commonly  associated 


with  paper  transactions  (e.g.,  "copy", 
"document",  "page",  "printed",  "sealed 
envelope"  and  "stamped")  shall  not  be 
interpreted  to  restrict  the  use  of 
electronic  commerce. 

Electronic  data  interchange  means  a 
technique  for  electronically  transferring 
and  storing  formatted  information 
between  computers  utilizing  established 
and  published  formats  and  codes,  as 
authorized  by  the  applicable  Federal 
Information  Processing  Standards. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

6.  Section  5.101  is  amended  by 
adding  a  new  last  sentence  to  paragraph 
(a)(2)  introductory  text  and  by  adding 
paragraph  (a)(2)(iv)  to  read  as  follows: 

5.101  Methods  of  disseminating 
information. 

***** 

(a)   *   •   * 

(2)  *   *   *  Electronic  dissemination 
available  to  the  public  at  the  contracting 
office  may  be  used  to  satisfy  the  public 
display  requirement. 
***** 

(iv)  Contracting  offices  utilizing 
electronic  sy.stems  for  public  posting 
shall  periodically  publicize  the  methods 
for  accessing  such  information. 

***** 

7.  Section  5.102(a)(4)(i)  is  revi.s«d  to 
read  as  follows: 

5.102  Availability  ot  solicitations. 

(a)   '    •    * 
(4)   *    *    * 

(i)  A  copy  of  the  solicitation  and 
specifications.  In  the  case  of 
sniit  jtations  disseminated  by  electronic 
data  iulerchange.  solicitations  may  bo 
furnished  directly  to  the  electronic 
address  of  the  small  business  conf:om; 
*•***' 

K.  .'^(•(  tion  5.207  is  amended  by 
adding  n  nv.w  paragraph  (c)(2)(xvi)  to 
n>ad  as  follows: 

5.207    Preparation  and  transmittal  of 
synopses. 

***** 

(i.)   •    •    * 

(!')   *    '    * 

l.wij  If  the  solicitation  will  be  made 
available  to  interested  parties  through 
flectrnnic  data  interchange,  provide  any 
inf<inr.ation  nec«issary  to  obtain  and 
respond  to  tlie  solicitation 
ehM.tronicallv. 


PART  7— ACQUISITION  PLANNING 

7.304    [Amended] 

9.  Section  7.304(b)(3j  is  amended  i:i 
the  first  sentence  by  adding  ",  or 
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electronic  equivalent."  after  the  word 
"envelope". 

10.  Section  7.306(a)(l)(i)  is  revised  to 
read  as  follows: 

7  306    Evaluation. 

***** 

(a)(1)  •  •   * 

(i)  Open  the  sealed  cost  comparison 
on  which  the  cost  estimate  for 
Government  performance  has  been 
entered; 


PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

11.  Section  8.405-2  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

8.405-2    Order  placement. 

Ordering  offices  may  use  Optional 
Form  347,  an  agency-prescribed  form,  or 
an  established  electronic 
communications  format  to  order  items 
from  schedules  and  shall  place  orders 
directly  with  the  contractor  within  the 
limitations  specified  in  each 
.schedule.   *   *   * 


8.705-3    [Amended] 

12.  Section  8.705-3(a)  is  amended  in 
the  first  sentence  by  removing  the  word 
"letter"  and  inserting  "written"  in  its 
place. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

9.206-3    [Amended] 

13.  Section  9.206-3(b)  is  amended  in 
the  first  sentence  by  removing 
"requested  copies  of  the  solicitation" 
and  inserting  "expressed  interest  in  the 
acquisition"  in  its  place. 

PART  12— CONTRACT  DELIVERY  OR 
PERFORMANCE 

14.  Section  12.103(e)  is  revised  to 
read  as  follows: 

1 2.1 03    Supplies  or  services. 

•         •         «         *         * 

(e)  In  invitations  for  bids,  if  the 
delivery  schedule  is  based  on  the  date 
of  the  contract,  and  a  bid  offers  deliver>' 
based  on  the  date  the  contractor  receives 
the  contract  or  notice  of  award,  the 
contracting  officer  shall  evaluate  the  bid 
by  adding  5  calendar  days  (as 
representing  the  normal  time  for  arrival 
through  ordinary  mail).  If  the  contract  or 
notice  of  award  will  be  transmitted 
electronically,  (1)  the  solicitation  shall 
so  state;  and  (2)  the  contracting  officer 
shall  evaluate  delivery  schedule  based 
on  the  date  of  contract  receipt  or  notice 
of  award,  by  adding  one  working  day. 


(The  term  "working  day"  excludes 
weekends  and  U.S.  Federal  holidays.)  If 
the  offered  delivery  date  computed  with 
mailing  or  transmittal  time  is  later  than 
the  delivery  date  required.^y  the 
invitation  for  bids,  the  bid  shall  be 
considered  nonresponsive  and  rejected. 
If  award  is  made,  the  delivery  date  will 
be  the  number  of  days  offered  in  the  bid 
after  the  contractor  actually  receives  the 
notice  of  award. 

PART  14-SEALED  BIDDING 

\5.  Section  14.201-6(e)(l)  is  revised 
to  read  as  follows: 

14.201-6    Solicitation  provisions. 

***** 
(g)  *   *   . 

(1)  52.214-9,  Failure  to  Submit  Bid. 
except  when  using  electronic  data 
interchange  methods  not  requiring 
solicitation  mailing  lists;  and 


14.202-1    Bidding  time. 

If).  Section  14.202-l(b)(6)  is  amended 
by  removing  the  word  "mailing"  and 
inserting  "transmittal"  in  its  place. 

17.  Section  14.202-2(a)(l)  is  revised 
to  read  as  follows: 

14.202-2    Telegraphic  bids. 

(a)*  •  * 

(1)  The  date  tor  the  opening  of  bids 
will  not  allow  bidders  sufficient  time  to 
submit  bids  in  the  prescribed  format;  or 
***** 

18.  Section  14.202-8  is  added  to  read 
as  follows: 

14.202-8    Electronic  bids. 

In  accordance  with  Subpart  4.5. 
contracting  officers  may  authorize  use  of 
electronic  commerce  for  submission  of 
bids.  If  electronic  bids  are  authorized, 
the  solicitation  shall  specif\'  the 
electronic  commerce  method(s)  that 
bidders  may  use. 

19.  Section  14.203-1  is  revised  to  read 
as  follows: 

14.203-1    Transmittal  to  prospective 
bidders. 

Invitations  for  bids  or  presolicitation 
notices  shall  be  transmitted  as  specified 
in  14.205.  and  shall  be  provided  to 
others  in  accordance  with  5.102.  When 
a  contracting  office  is  located  in  the 
United  States,  any  solicitation  sent  to  a 
prospective  bidder  located  at  a  foreign 
address  shall  be  sent  by  electronic  data 
interchange  or  international  air  mail  if 
security  classification  permits. 

20.  Section  14.205-l(a)  is  revised  to 
read  as  follows: 

14.205-1    Establishment  of  lists. 

(a)  Solicitation  mailing  lists  shall  be 
established  by  contracting  activities  to 


assure  access  to  adequate  sources  of 
supplies  and  services.  This  rule  need 
not  be  followed,  however,  when  (1)  the 
requirements  of  the  contracting  office 
can  be  obtained  through  use  of  the 
simplified  acquisition  procedures  (see 
Fart  13),  (2)  the  requirements  are 
nonrecurring,  or  (3)  electronic 
commerce  methods  are  used  which 
transmit  solicitations  or  presolicitation 
notices  automatically  to  all  interested 
sources  participating  in  electronic 
contracting  with  the  purchasing  activity. 
Lists  may  he  established  as  a  central  list 
for  use  by  all  contracting  offices  within 
the  contracting  activity,  or  as  local  lists 
maintained  by  each  contracting  office. 
***** 

21.  Section  14.209(b)  is  amended  by 
adding  a  second  sentence  to  read  as 
follows: 

14.209    Cancellation  of  invitations  before 
opening. 

*****  • 

(b)  *  *  •  For  bids  received 
electronically,  the  data  received  shall 
not  be  viewed  and  shall  be  purged  from 
primary'  and  backup  data  storage 
systems. 
***** 

22.  Section  14.301  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

14.301    Responsiveness  Of  bids. 

(e)  Bids  submitted  by  electronic 
commerce  shall  be  considered  only  if 
the  electronic  commerce  method  was 
specifically  stipulated  or  permitted  by 
the  solicitation. 

23.  Section  14.303  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  (c)  to  read  as  follows: 

14.303    Modification  or  withdrawal  of  bids. 

(a)  Bids  may  be  modified  or 
withdrawn  by  any  method  authorized 
by  the  solicitation,  if  notice  is  received 
in  the  office  designated  in  the 
solicitation  not  later  than  the  exact  time 
set  for  opening  of  bids.  *  *  * 
*****  ^ 

(c)  Upon  withdrawal  of  an 
electronically  transmitted  bid,  the  data 
received  shall  not  be  viewed  and  shall 
be  purged  from  primary  and  backup 
data  storage  systems. 

24.  Section  14.304-1  is  amended  by 
removing  the  word  "either"  at  the  end 
of  the  paragraph  (a)  introductory  text,  by 
removing  the  world  "or"  at  the  end  of 
paragraph  (a)(2),  by  removing  the  period 
at  the  end  of  paragraph  (a)(3)  and 
in.serting  ";  or"  in  its  place,  and  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

14.304-1    General. 


la)  •  *  * 

(4)  it  was  transmitted  through  an 
clt'clronic  i  oniniorce  method  authorized 
by  the  M>ii(  itation  and  was  received  by 
theCJoM-rnnu'nt  not  later  than  5:00  PM 
onv.  W()rkiiif4  day  prior  to  the  date 
spi'i.ifi«Ki  for  nsccipt  of  bids. 

•  •  •  •  • 

2.")  .Section  14.401(a)  is  nmtMidod  by 
rcvisMig  lh(!  second  stMitcnci;  to  read  as 
follows: 

14.401    Receipt  and  safeguarding  of  bids. 

(ii)  *  *  *  Km  I'pl  as  provided  in 
p.iragraph  (b)  of  this  section,  the  bids 
sh.ill  not  he  ojit'tied  or  viewed,  and  shall 
ri'moiii  in  a  locked  hid  box,  a  safe,  or  in 
a  sccunid.  restricted-access  electronic 
hid  box.  *  *  * 

«  *  «  «  * 

2fi.  Section  14.402-3(a)(l)  is  revised 
to  ri'ad  .IS  follows: 

14.402-3    Postponement  of  openings, 
(a)  *  *  * 

(1)  The  (oiitracting  officer  has  r.eason 
to  belie\e  that  the  bids  of  an  important 
segment  of  bidders  ha\  e  been  delayed  in 
the  mails,  or  in  the  communications 
syst»;ni  sj)ecified  (or  transmission  of 
bids,  for  causes  beyond  their  control 
and  without  their  fault  or  negligence 
(e.g.,  flood,  fire,  accident,  weather 
condilioiis,  strikes,  or  Government 
equipment  blackout  or  malfunction 
when  bids  are  due);  or 


14.406  through  14.408    [Redesignated  as 
14  407  through  14.409;  new  14.406  added.] 

27   .Sections  14.400,  14.400-1  through 
14.400-4,  14.407,  14.407-1  through 
14.407-8;  and  14.408,  14.408-1  and 
14.408-2  are  redesignated  as  14.407, 
14.407-1  through  14.407-4;  14.408, 
14.408-1  through  14.408-8;  and  14.409, 
14.409-1  and  14.409-2,  respectively, 
and  a  new  section  14.400  is  added  to 
read  as  follows: 

14.406    Receipt  of  an  unreadable  electronic 
bid. 

II  a  bid  received  at  the  Government 
iacility  by  electronic  data  interchange  is 
unreadable  fo  the  degree  that 
conlorniance  to  the  essential 
requirements  of  the  invitation  for  bids 
cannol  be  ascertained,  the  contracting 
officer  immediately  shall  notify  the 
bidder  that  the  bid  will  be  Rejected 
unless  the  bidder  provides  clear  and 
convincing  evidence — 

(a)  Of  the  content  of  the  hid  as 
originally  submitted;  and 

{)•)]  That  the  unreadable  condition  of 
the  bid  was  i;aused  by  Government 
sohwan?  or  hardware  error,  malfunction, 
or  other  Government  mishandling. 

27A.  .Seition  14.407-2  is  amended  by 
aildinq  p,iragra|)h  (c)  to  read  as  follows: 


14.407-2    Apparent  clerical  mistakes. 

•  •  •  *  « 

(c)  Correction  of  bids  submitted  by 
electronic  data  interchange  shall  be 
effected  by  including  in  the  electronic 
solicitation  file  the  original  bid,  the 
verification  request,  and  the  bid 
verification. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

28.  Section  15.402  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

15.402    General. 

***** 

(k)  In  accordance  with  Subpart  4.5, 
iontracting  officers  may  authorize  use  of 
electronic  commerce  for  submission  of 
offers.  If  electronic  offers  are  authorized, 
the  solicitation  shall  specify  the 
electronic  commerce  melhod(s)  that 
offerors  may  use. 

29.  Section  15.407(d)(3)  is  revised  to 
read  as  follows: 

15.407    Solicitation  provisions. 

***** 

(d)  •  *  * 

(3)  Insert  in  RFPs  the  provision  at 
52.215-15,  Failure  to  Submit  Offer, 
except  when  using  electronic  data 
interchange  methods  not  requiring 
solicitation  mailing  lists;  and 
***** 

30.  Section  15.410(b)  is  revised  to 
read  as  follows: 

15.410    Amendment  of  solicitations  before 
closing  date. 

***** 

(b)  The  contracting  officer  shall 
determine  if  the  closing  date  needs  to  be 
changed  when  amending  a  solicitation. 
If  the  time  available  before  closing  is 
insufficient,  prospective  offerors  or 
quoters  shall  be  notified  by  electronic 
data  interchange,  telegram,  or  telephone 
of  an  extension  of  the  closing  date. 
Telephonic  and  telegraphic  notices  shall 
he  confirmed  in  the  written  amendment 
to  the  solicitation.  The  contracting 
officer  shall  not  award  a  contract  unless 
any  amendments  made  to  an  RFP  have 
been  issued  in  sufficient  time  to  be 
considered  by  prospective  offerors. 
***** 

31.  Section  15.412  is  amended  by 
revising  the  heading  and  adding 
paragraph  (h)  fo  read  as  follows: 

15.412    Late  proposals,  modifications,  and 
withdrawals  of  proposals. 

***** 

(h)  U})on  withdrawal  of  an 
electronically  transmitted  proposal,  the 
data  received  shall  not  be  viewed  and 
shall  he  purged  from  primary  and 
backup  data  storage  systems. 


32.  Section  15.607  is  amended  by 
adding  paragraph  (d)  to  rt;ad  as  follows: 

15.607    Disclosure  of  mistakes  before 
award. 

***** 

(d)  If  a  proposal  received  at  the 
Government  facility  in  electronic  formal 
is  unreadable  to  the  degree  that 
conformance  to  the  essential 
requirements  of  the  solicitation  cannot 
be  ascertained  from  the  document,  the 
contracting  officer  immediately  shall 
notify  the  offeror  and  provide  ihe 
opportunity  for  the  offeror  to  submit 
clear  and  convincing  evidence — 

(1)  Of  the  content  of  the  proposal  as 
originally  submitted;  and 

(2)  That  the  unreadable  condition  of 
the  proposal  was  caused  by  Government 
software  or  hardware  error,  malfimction, 
or  other  Government  mishandling. 

14.407-1,  14.407-3,  14.407-4,  14.408-6, 
14.409, 15.607, 15.608    [Amended] 

33.  In  addition  to  the  amendments  set 
forth  above,  newly-redesignated 
sections  14.407  through  14.409,  15  007. 
and  15.608  are  further  amended  by 
updating  the  infernal  references  as 
follows: 


Section 

Remove 

Insert 

14.407-1  

14.407-3  Intro,  text .. 

14.407-3  (e).  (h)  & 

(i). 

14.407-4(f)  

14.408-6(0)   

14.409-2 

14.406 
14.406-3 
14.406-2 
14.406-3 

14.406-4 

14.407-6 

14.408-1 

14.406 

14.407-3 

14.407 
14.407-3 
14  407-2 
14.407-3 

14.407-4 
14.408-6 
14.409-1 

15  607(a)  

14  407 

15.608(c)  

14.408-3 

PART  16— TYPES  0>  CONTRACTS 

34.  Section  16.506(c)  is  revised  to 
read  as  follows: 

16.506    Ordering. 


(c;)  Orders  may  be  placed  by  ele«;tronic 
commerce  methods  when  permitted 
under  the  contract. 


PART  32— CONTRACTING  FINANCING 

35.  Se<:tion  32.503-1  (b)  is  revised  fo 
read  as  follows: 

32.503-1     Contractor  requests. 


(b)  Comply  with  the  instructions 
appropriate  to  the  applicable  fonn,  am 
Ihe  contract  terms;  and 
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PART  4S— GOVERNMENT  PROPERTY 

36.  Section  45.606-5  is  amended  by 
revi<iing  in  paragraphs  (b)  (3)  and  (4)  to 
read  as  follows: 

45.606-5    Instructions  for  preparing  and 
submitting  schedules  of  contractor 
inventory. 

«         *         •         *         • 

lb)'   •   • 

(3)  The  standard  inventory  schedule 
forms  may  be  electronically  reproduced 
by  contractors  pursuant  to  53.105, 
provided  no  change  is  made  to  the 
name,  content  or  sequence  of  the  data 
elements.  All  essential  elements  of  data 
must  be  included  and  the  form  must  be 
signed. 

(4)  The  appropriate  continuation 
sheet  shall  be  used  when  more  space  is 
needed. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

37.  Sec-tion  52.212-1  is  amended  by 
revising  the  date  in  the  heading  of  the 
clause  and  the  fourth  sentence  in 
paragrap>h  (b),  and  removing  "(R  7- 
104.92(b)  1974  APR)",  "(R  1-1.316-5)' 
and  "(R  l-1.316-4(c))"  after  "(End  of 
clau.se)"  to  read  as  follows: 

52^12-1    Time  Of  Delivery. 

«  •  *  *  « 

TIME  OF  DELIVERY  (DATE) 

•  •         *         *         « 

(b)  *  *   *  However,  the  Governmeut  will 
evaluate  an  offer  that  proposes  deliver)'  based 
on  tbe  Contractor's  date  of  receipt  of  the 
coRtract  or  notice  of  award  by  adding  (1)  five 
calerular  days  for  delivery  of  the  award 
thongh  the  ordinary'  mails,  or  (ii)  one 
working  day  if  the  solicitation  states  that  the 
contract  or  notice  of  award  will  be 
tran.sinitted  electronieally.  (The  term 
"working  day"  excludes  weekends  and  I'.S 
Fttderal  holidays.)  *   *   * 

(End  of  clause) 

•  •         *         •         * 

38.  Section  52.212-2  is  amended  by 
revising  the  date  in  the  heading  of  the 
clause  and  the  fourth  sentence  in 
paragraph  [h),  and  removing  "(R  7- 
104.92(c)  1974  APR)".  "(R  1-1.316- 
5(c))"  and  "(R  l-1.316-4(c))"  following 
"(End  of  clause)"  to  read  as  follows: 

52.212-2    Desired  end  Required  Time  of 
Delivery. 


DE.SIRED  AND  REQl  ;iKED  TIME  01- 
DELIVERY  (DATE) 

***** 

(b)  *  *  •  However,  the  Government  will 
evaluate  an  offer  that  proposes  delivery  based 
on  the  Contractor's  date  of  receipt  of  the 
contract  or  notice  of  award  by  adding  (i)  five 
cdlenddi  days  fur  deli »ery  of  the  award 


through  the  ordinary  mails,  or  (ii)  one 
working  day  if  the  solicitation  states  that  the 
contract  or  notice  of  award  will  be 
transmitted  electronically.  (The  term 
"working  day"  excludes  weekends  and  II..S. 
Federal  holidays.)  *  *  * 

(End  of  clause) 

***** 

39.  Section  52.214-5  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision  and  adding  paragraph  (d)  to 
read  as  follows: 

S2J214-5    SubnUssion  of  Bids. 


SI  BMISSION  OF  BID.S  (DATE) 

***** 

(d)  Bids  submitted  by  electronic  commen  e 
shall  be  considered  only  if  the  electronic 
commBrf:e  method  was  specifically  stipulated 
or  permitted  by  the  solicitation. 

40.  Section  52.214-7  is  amended  by 
revising  the  date  in  the  provision 
heading,  at  the  end  of  paragraph  (a)(2) 
by  removing  "or."  at  the  end  of 
paragraph  (3)  by  removing  the  period 
and  inserting  ";  or"  in  its  place,  and 
adding  paragraph  (4)  to  read  as  follows: 

52.214-7    Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids. 

***** 

LATE  SUBMISSIONS.  MODIFICATIONS. 
AND  WITHDRAWALS  OF  BIDS  (DATE) 

(a)  *  '  * 

(4)  Was  transmitted  through  an  electronic 
(ommercc  method  authorized  by  the 
solicitation  and  was  received  by  the 
government  not  later  than  5:00  PM.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  bids. 
***** 

(End  of  provision) 

41.  Section  52.214-9  is  amended  by 
revising  the  introductory  text,  the  date 
in  the  heading  of  the  provision,  the 
second  sentence  of  the  provision,  and 
removing  "(R  SF  33A,  Para  6.  1978 
JAN)"  after  "(End  of  provision)"  to  read 
as  follows: 

52.214-9    FaHure  to  Submit  Bid. 

As  prescribed  in  14.201-6(e)(l).  imsert 
the  following  provision  in  invitations 
for  bids: 
FAILURE  TO  SUBMIT  BID  (DATE) 

*  *  *  Instead,  they  should  advise  the 
issuing  office  by  letter,  postcard,  or 
established  electronic  commerce  methods, 
whether  tbey  want  to  receive  future 
solicitations  for  similar  requirements.  *  *  • 

(End  of  provision) 

42.  Section  52.214-23  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision,  at  the  end  of  paragraph  (3)  by 
removing  the  period  and  adding  "or"  in 
its  place,  redesignating  paragraph  (4)  as 
(5).  and  adding  a  new  paragraph  (4)  to 
read  as  follows: 


52.214-23    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Technical  Proposals  Under  Two-Step 
Sealed  Bidding. 

***** 

LATE  SUBMISSIONS.  MODIFICATIONS. 
AND  WITHDRAWALS  OF  TECHNKL\L 
PROPOSALS  UNDER  TWO-.STEP  SEALED 
BIDDING  (DATE) 

(a)  *  •  * 

(4)  Was  transmitted  through  an  elw-tronic 
commerce  method  authorized  by  the 
solicitation  and  was  re<:eived  by  the 
Government  not  later  than  5:00  PM  one 
working  day  prior  to  the  date  specified  lor 
receipt  of  technical  prf)posals;  or 
***** 

43.  Section  52.214-32  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision  and  paragraph  (a)  to  read  as 
follows: 

52.214-32    Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids 
(Overseas). 

***** 

LATE  SUBMISSIONS,  MODIFiC.XTIONS 
AND  WITHDRAWALS  OF  BIDS 
(OVERSEAS)'(DATE) 

(a)  Any  bid  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Ciovernment 
after  receipt  at  the  Government  installation; 
or 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorize.d  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  bids.  The  term  "working  day" 
excludes  weekends  and  U.S.  Federal 
holidays. 
***** 

44.  Section  52.214-33  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision,  at  the  end  of  paragraph  (a)(1) 
by  removing  the  word  "or", 
redesignating  paragraph  (2)  as  (3).  and 
adding  a  new  paragraph  (2)  to  read  as 
follows: 

52.214^3    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Technical  Proposals  Under  Two-Step 
Sealed  Bidding  (Overseas). 

*        *        *        *        « 

LATE  SL!BMISSIONS,  MODIHCATIONR. 
AND  WITHDRAWALS  OF  TECHNICAL 
PROPOSALS  UNDER  TWO-STEP  .SE.Alim 
BIDDING  (OVERSEAS)  (DATE) 

(a)  •  •   • 

\2)  Was  transmitted  througli  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
(k>vcrnmcut  not  later  than  5:00  p.m.  one 


working  day  prior  to  the  date  specified  for 
receipt  of  technical  proposals.  The  term 
"working  day"  excludes  weekends  and  U.S 
Federal  holidays:  or 

***** 

45.  Section  52.215-9  is  amended  by 
revising  the  date  in  the  provision 
heading,  redesignating  paragrapTi  (d)  as 
(e),  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

52.215-9    Submission  of  Offers. 


SUBMISSION  OF  OFFERS  (D.ATE) 

***** 

(d)  Offers  submitted  by  electronic 
( ommcrce  shall  be  considered  only  if  the 
electronic  commerce  method  was  specifically 
stipulated  or  permitted  by  the  solicitation. 

***** 

46.  Section  52.215-10  is  amended  by 
revising  the  introductory  text  and  the 
date  in  the  provision  heading,  at  the  end 
of  (a)(3)  by  removing  the  word  "or", 
redesignating  paragraph  (4)  as  (5),  and 
adding  a  new  paragraph  (4)  to  read  as 
follows: 

52.215-10    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals. 

As  prescribed  in  15.407(c)(6),  insert 
the  following  provision: 

LATE  SUBMISSIONS.  MODIFICATIONS. 
AND  WITHDRAWALS  OF  PROP(J.SALS 
(D.\TE) 

(a)  •   •    • 

(4)  Was  transmitted  through  an  ehu.tronic 
( ommerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p  m.  oni; 
working  day  prior  to  the  date  specifird  for 
ri'i.eipt  of  proposals:  or 
***** 

47.  Section  52.21.5-15  is  revi.sed  to 
read  as  follows: 

52.215-15    Failure  to  Submit  Offer. 

As  prescribed  in  15.507(d)(3),  insert 
the  following  provision: 
FAILURE  TO  .SUBMIT  OFFER  (DATE) 

Recipients  of  this  solicitation  not 
responding  with  an  offer  should  not  return 
this  soliritafion,  unless  it  spec  ifies  otherwise. 
Insfe.id.  they  should  advise  the  issuing  offito 
hy  letter,  postcard,  or  established  electronic 
( ommerce  methods,  whether  they  want  to 
ri'c.eive  future  solic  itations  for  similar 
requirements.  If  a  recipient  does  not  submit 
an  offer  and  does  not  notify  the  issuing  office 
that  futun>  solicitations  are  desired,  the 
recipient's  name  may  Ix'  removed  from  the 
applicable  mailing  list. 


(End  of  provision) 

48.  Section  52.215-36  is  amended  by 
revising  the  date  in  the  provision 
heading,  at  the  end  of  paragraph  (a)(1) 
by  removing  the  word  "or", 
redesignating  paragraph  (2)  as  (3),  and 
adding  a  new  paragraph  (2)  to  read  as 
follows: 

52.215-36    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  (Overseas). 

***** 

LATE  SUBMI.SSIONS.  MODIFICATIONS. 
AND  WITHDRAWALS  OF  PROPOSALS 
(OVERSEAS)  (DATE) 

(a)  •   •   * 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5;00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals;  or 
***** 

(End  of  provision) 

52.223-3    [Amended] 

49.  Section  52.223-3,  Alternate  I,  is 
amended  by  removing  "(NOV  1991)" 
and  inserting  "(DATE)"  in  its  place,  and 
in  the  second  sentence  of  paragraph 
(i)(l)  by  removing  the  word  "mail  '  and 
inserting  "transmit"  in  its  place. 

50.  Section  52.242-12  is  amended  hy 
revising  the  date  in  the  clau.se  heading 
and  everything  after  the  first  sentence  of 
the  clause  to  read  as  follows: 

52.242-12    Report  of  Shipment  (REPSHIP). 

***** 

REl»ORT  OF  SHIPMENT  (REPSHIP)  (DATE) 

*   *   *  The  Government  bill  of  lading, 
commercial  bill  of  lading  or  letter  or  other 
document  that  contains  all  of  the  following 
shall  be  addressed  and  sent  promptly  to  the 
receiving  transportation  officer  by  United 
States  mail  or  authorized  electronic 
commerce  method. 

(End  of  clause) 

51.  Section  52.242-13  is  amended  by 
revising  the  date  in  the  clau.se  and  the 
first  sentence  of  the  clause  to  read  as 
follows: 

52.242-13    Bankruptcy. 


BANKRUITCY  (D.^TE) 

In  the  eviriit  the  (Contractor  enters  into 
proceedings  relating  to  bankruptcy,  whether 
voluntary  or  involuntary,  the  Omtrac  tor 
agrees  to  furnish,  by  certified  mail  or 
electronic  cimmierci;  methinl  authorized  bv 


the  contract,  written  notification  of  the 
bankruptcy  to  the  Contracting  Officer 
responsible  for  administering  the 
contract.  •  •  • 

52.  Section  52.247-48  is  amended  by 
revising  the  introductory  text,  the  date 
in  the  clause  heading,  redesignating  the 
introductory  text  of  the  clause  and 
paragraphs  (a),  (b),  and  (c)  as  (a),  (1),  (2), 
and  (3),  respectively,  adding  new 
paragraph  (b),  and  removing  "(R  7- 
104.76  1968  lUN)"  after  "(End  of 
clause)"  to  read  as  follows: 

52.247-48    F.o.b.  Destination — Evidence  of 
Shipment. 

As  prescribed  in  47.305-4(c),  insert 
the  following  clause: 

•  FOB.  DE.STINAT10N— EVIDENCE  OF 
.SHIPMENT  (D.^TE) 
***** 

(b)  Electronic  transmission  of  the 
information  required  by  paragraph  (a)  of  this 
clause  is  acceptable. 

(End  of  clause) 
PART  53— FORMS 

53.  Section  53.105  is  revised  to  read 
as  follows: 

53.105    Computer  generation. 

(a)  Agencies  may  computer-generate 
the  Standard  and  Optional  Forms 
prescribed  in  the  FAR  without 
exception  approval  (see  53.103). 
provided: 

(1)  the  form  is  in  an  electronic  format 
that  complies  with  Federal  Information 
Processing  Standards,  or 

(2)  there  is  no  change  to  the  name, 
content,  or  sequence  of  the  data 
elements,  and  the  form  carries  the 
.Standard  or  Optional  Form  number  and 
edition  date. 

(b)  The  forms  prescribed  by  this 
regulation  may  be  computer  generated 
by  the  public.  Unless  prohibited  by 
agency  regulations,  forms  prescribed  bv 
agency  FAR  supplements  may  also  be 
computer  generated  by  the  public. 
Computer  generated  forms  shall  either 
comply  with  Federal  Information 
Processing  Standards  or  shall  retain  the 
name,  content,  or  sequence  of  the  data 
elements,  and  shall  carry  the  Standard 
or  Optional  Form  or  agency  numb»?r  and 
edition  date  (see  53.111). 
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Memorandum  of  March  2,  1995 

Memorandum  for  the  Secretary  of  Transportation  (and! 
the  United  States  Trade  Representative 

Pursuant  to  section  6  of  the  Bus  Regulatory  Reform  Act  of  1982.  49  U.S.C. 
10922(7)  (1)  and  (2),  I  hereby  extend  for  an  additional  2  years  both  the 
moratorium  imposed  by  that  section  and  all  actions  taken  by  my  predecessors 
under  that  section  on  the  issuance  of  certificates  or  permits  to  motor  carriers 
domiciled  in,  or  owned  or  controlled  by  persons  of,  a  contiguous  foreign 
country.  This  action  preserves  the  status  quo  and  will  maintain  the  morato- 
rium through  September  19, 1996.  unless  earlier  revoked  or  modified. 

This  memorandum  shall  be  published  in  the  Federal  Register. 
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104 12159 

105 12159 

114 12162 

116 12159 

12  CFR 

543 12103 

552 12103 

571 12103 

Proposed  Rules: 

7 11924 

31 11924 

13  CFR 

Proposed  Rules: 

120 11941 

122 11941 

14  CFR 

11 12034.  12108 

25 11194 

39 11020.  11611.  11613. 

11615,  11617.  11619.  11621. 

11623 

61 11254 

71        ......11625.12108 

97         ....12109,12110 

121         ...11194.12034 

135        11194 

1241    11022 

Proposed  Rules: 

33 12360 

39 11635.  11637.  11942. 

11944.  11945 
71 11057 


15  CFR 

Proposed  Rules: 
905 


.11947 


16  CFR 

Proposed  Rules: 

1700 


.12165 


17  CFR 

239 11876 

270 11876.  11887 

274 11876 

400 11622 

401 11022 

402 11022 

403 11022 

404 1 1022 

405 11022 

450 11022 

Proposed  Rules: 

239 11890 

270 11890 

274 11890 

20  CFR 

Proposed  Rules: 

200 11639 

404 12166 

416 12166 

21  CFR 

173 11899 

450 11026 

510 11027 

558 1 1027.  1 1028 

24  CFR 

15 11901 

243 11828 

290 11844 

760 11828 

813 11626 

886 11844 

889 11828 

890 11836 

905 11626 

908 11626 

913 11626 

3500 11194 

Proposed  Rules: 

888 11870 

26  CFR 

1 11028.  11906 

Proposed  Rules: 

1  11059.  11060.  11195. 

11950.  12034 


28  CFR 

0 


.11906 


n 
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29CFR 

1910 

11194 

1915 

11194 

1926 

11194 

2509 

...12328 

30CFR 

Propo8«d  Rules: 
925 

...11640 

32CFR 

Propoa«d  Rules: 
209 

..11642 

33CFR 

100 

11629 

165 

12112 

Proposed  Rules: 

117 

12178 

402 

..11643 

34CFR 

3 

11907 

75 

.12096 

39CFR 

3001 

.12113 

12116 

40CFR 

52 

58 

.12121, 

12123 

12125 
11907 

63 

11029 

70 

12128 

180 

721 



.11029. 

11032 
11033 

Proposed  Rules: 
52 12180, 

12184. 

12185 

85 12185 

148 - 1 1 702 

194 11060 

266 11702 

268 _ 11702 

271 11702 

42CFR 

485 11632 

466 11632 

43CFR 

Public  Land  Orders: 

7117 11045 

7118 11046 

7119 11633 

7120 11633 
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111 


44CFR 

152 


.11236 


45CFR 

Proposed  Rules: 
1180 


.12186 


46CFR 

Proposed  Rules: 

67 


.12188 


47CFR 

32 12137 

36 12137 

65 12137 

73 11909.  11910.  11911 

Proposed  Rules: 

2 11644 


63 11644 

48CFR 

2 12366,  12384 

3 12366 

4 „....12366.  12384 

5 12366.  12384 

6 12366 

7 12384 

8 ^ 12366.  12384 

9 12366.  12384 

12 12384 

13 12366 

14 12384 

15 12366,  12384 

16 12366.  12384 

22 12366 

23 12366 

25 12366 

27 12366 

28 12366 

29 12366 

32 12366.  12384 

36 12366 

41 12366 

42 12366 

43 12366 

44 12366 

45 12366.  12384 

46.. .12366 

47 12366 

49 12366 

52 12366.  12384 

53 12366.  12384 

701 „ 11911 

703 11911 

715 11911 


724 „...11911 

731 .11911 

752 11911 

927 11812 

952 11812 

970 _ 11812 

1837 11634 

Proposed  Rules: 

Ch.  1 11198 

933 11646 

970 _ 11646 

49CFR 

1 11046 

107 12139 

218 11047 

393 12146 

571 11913 

575 11913 

653 12296 

654 12296.  12298 

Proposed  Rules: 

234 11649 

571 12192 

50CFR 

204 11050 

672 11915.  12149.  12152 

673 11054 

675 11915.  12149 

676 11916,  12152 

Proposed  Rules: 

17 „ 11768 

222 11951 

663 11062 


CFR  CHECKLIST 


Title 


Stock  Number 


Price      Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

put)lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numtjers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availat)le  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>scriptk>n  to  all  revised  volumes  is  S883.00 

domestic.  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371 954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Price       Revision  Date 


•1,  2  (2  Reserved)  (869-026-00001-8) $5.00 

3  (1993  Compilation 
and  Parts  100  and 

101) (669-022-00002-1) 33.00 

4  (869-026-00003-4) 5.50 

5  Parts: 

1-699  (869-022-00004-7)  .. 

•700-1199 (869-026-00005-1)  .. 

1200-£nd.  6  (6 
Reserved) (869-022-00006-3)  .. 


22.00 
20.00 


Jan.  1,  1995 

'Jon.  1,  1994 
Jan.  1,  1995 

Jan.  1,  1994 
Jan.  1,  1995 


23.00        Jan.  1,  1994 


7  Parts: 

0-26 (869-022-00007-1) 21.00 

27-45  (869-O22-00008-O) 14.00 

46-51 (869-022-00009-8) 20.00 

£>2  (869-022-00010-1) 30.00 

53-209 (869-022-0001 1-0) 23.00 


Jan.  1, 
Jan.  1, 
*Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1995 
1994 
1994 
1994 
1994 
1994 
1995 
1995 


UMI 


210-299 (869-022-00012-8) 32.00 

300-399 (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-022-00016-1) 34.00 

10C0-I059  (869-022-00017-9) 23.00 

•1060-1 1 19 (869-026-00018-2) 15.00 

1120-1199  (869-022-00019-5  12.00 

1200-1499  (869-022-O0020-9) 30.00 

1500-1899  (869-022-00021-7) 30.00 

1900-1939  (869-022-(X)022-5) 15.00 

1940-1949  (869-022-0002^3) 30.00 

•1950-1999 (869-026-00024-7) 40.00 

2000-End (869-026-00025-5) 14.00 

8  (869-022-00026-8) 22.00        Jan.  1,  1994 

9  Pdrtsc 

1-199 (869-022-00027-6) 29.00        Jan.  1.  1994 

200-End  (869-022-00028-4) 23.00        Jan.  1,  1994 

10  Parts: 

O-50  (869-022-00029-2) 29.00        Jan.  1.  1994 

51-199 (869-022-00030-6) 22.00        Jan.  1,  1994 

200-399 (869-026-00031-0) 15.00      *Jan.  1.  1993 

•400-499  (869-026-00032-8) 21.00        Jan.  1,  1995 

500-End  (869-022-00033-1) 37.00        Jan.  1,  1994 

11  (869-022-00034-9) 14.00        Jan.  1,  1994 

12  Parts: 

1-199  (869-026-00035-2) 12.00        Jan.  1.  1995 

200-219 (869-022-00036-5) 16.00        Jan.  1,  1994 

220-299 (869-022-00037-3) 28.00        Jan.  1.  1994 

300-499 (869-022-00038-1) 22.00        Jan.  1,  1994 

500-599 (869-022-00039-0) 20.00        Jan.  1.  1994 

600-£nd  (869-022-00040-3) 32.00        Jan.  1,  1994 

13 (869-022-00041-1) 30.00        Jan.  1.  1994 


14  Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 (869-022-00044-6) 

200-1199 (869-022-00045-4) 

1200-£nd (869-026-00046-8) 

15  Parts: 

0-299  (869-022-00047-1) 

300-799 (869-022-00046-9) 

800-End  (869-022-00049-7) 

16  Parts: 

0-149  (869-026-00050-6) 

150-999 (869-022-00051-^) 

1000-End (869-022-00052-7) 

17  Parts: 

1-199  (869-022-00054-3) 

200-239 (869-022-00055-1) 

240-End  (869-O22-O0056-0) 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

7.00 
18.00 

25.00 

20.00 
23.00 
30.00 


18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  ....'. (869-O22-00061-6)  .. 

200-End (869-022-00062-4)  .. 


20  Parts: 

1-399  (869-022-00063-2) 

400-499 (869-022-00064-1) 

500-End  (869-022-00065-9) 

21  Parts: 

1-99  (869-022-00066-7) 

100-169 (869-022-00067-5) 

170-199 (869-022-00068-3) 

200-299 (869-022-00069-1) 

300-499 (869-022-00070-5) 

500-599 (869-022-00071-3) 

600-799  -. (869-022-00072-1) 

800-1299  (869-022-00073-0) 


39.00 
1200 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 
1300-End (869-022-00074-8) 1.3.00 

22  Parts: 

1-299  (869-022-00075-6) 32  00 

300-End  (869-022-00076-4) 2^ 

23  (869-022-00077-2) 21.00 

24  Parts: 

0-199  (869-022-00078-1) 36.00 

200-499 (869-022-00079-9) 38.00 

500-699 (869-022-00080-2) 20.00 

700-1699  (869-022-00GS1-1) 39.00 

1700-End (869-022-00082-9) 17.00 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00 

§§1.61-1.169 (869-022-00065-3) 33.00 

§§1.170-1.300 (869-022-00066-1) 24.00 

§§  1.301-1.400 (869-022-00087-0) 17.00 

§§1.401-1.440 (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§1.501-1.640 (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§1.908-1.1000  (869-022-00093-4) 27.00 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§1.1401-£nd  (869-022-00095-1) 32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  (869-022-00096-4) 14.00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-022-00100-1) 24.00 

500-599 (869-022-00101-9) 6.00 


Jan.  1.  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1.  1995 


Jan.  1.  1994 
Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1995 
Jan.  1.  1994 
Jan.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
"Apr.  1,  1990 
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Titi* 


stock  NumtMr 


Price 


60(Hnd  (869-022-00)02-7) «.00 

27  Parts: 

)-199  „ (869-022-00103-5) 36.00 

200-€nd  (869-022-00104-3) 13.00 

28 


1-42  (869-022-00105-1) 27.00 

43-eod (869-022-00106-0)  21.00 

29  Parts: 

0-99  

100-499  

500-899  ..._ „ 

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-£fyJ 


(869-022-00107-4) 2im 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35.00 

(869-022-00110-8) 17.00 


Revision  Date 
Ap*.  I.  1994 

Apr.  1,  1994 
Apt.  1.  1994 

Ju»y  1.  1994 
July  1.  1994 

July  1,  1994 

July  1,  1994 

July  1.  1994 

July  1,  1994 


(869-022-00111-6) 33.00        July  1,  1994 


(869-022-00112-4) 21.00 

(869-022-00113-2) 26.00 

(869-022-00114-1) 33.00 

(869-022-00115-9) 36.00 


27  00 
19.00 
27.00 

18.00 
30.00 


30  Parts: 

1-199  (869-022-00116-7)  .. 

200-699 (869-022-00117-5)  .. 

700-€nd  (869-022-001 18-3)  .. 

31  Parts: 

0-199  (869-022-001 19-1)  .. 

20O-End  (869-022-00120-5)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

31.00 
36.00 
26.00 
14.00 
21.00 
22.00 


20.00 
26.0P 
2400 

28.00 
21.00 
40.00 

12.00 


15.00 
37.00 


UMI 


1-190  (869-022-00121-3)  . 

191-399 (869-022-00122-1)  . 

400-629 (869-022-00123-0)  . 

630-699 (869-022-00124-8)  . 

700-799 (869-022-00125-6)  . 

80(Hnd  (869-022-00126^) . 

33  Parts: 

1-124  (869-022-00127-2)  . 

125-199  ....: (869-022-00128-1)  . 

20(>-€nd  (869-022-00 129-9)  . 

34  Parts: 

1-299  _ (869-022-00130-2)  . 

300-399 (869-022-00131-1)  . 

400<nd  (869-022-00132-9)  .. 

35  (869-022-00133-7)  .. 

36  Parts: 

1-199  (869-022-00134-5)  .. 

200-End  (869-022-001.35-3)  .. 

37  „ (869-022-00136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0)  .. 

1&-End  (369-022-00134-8)  .. 

39  (869-022-00139-6)  .. 

40  Parts: 

1-51  (869-022-00 140-0) 39.00 

52  _ (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 


30.00 
29.00 


81-85  (869-022-00145-1) 

86-99  .-. (869-022-00146-9) 

100-149 „ (869-022-00147-7) 

150-189 (869-022-00148-5) 

190-259 (869-022-00149-3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

425Hi99 (869-022-00153-1) 

700-789 (869-022-00154-0) 


July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1.  1994 
July  1.  1994 
July  1.  1994 


July  1, 
Juty  1 


1994 
1994 


2July  1,  1984 

2July  1.  1984 

2Juty  1.  1984 

July  1.  1994 

July  1.  1994 

July  1,  1994 

*July  1.  1991 

July  1,  1994 

July  1.  1994 

July  1.  1994 

July  1.  1994 

July  1.  1994 

July  1    1994 

July  1.  1994 

July  1,  1994 

July  1.  1994 


July  1 
July  1. 


1994 
1994 


20.00        July  1.  1994 


July  1,  1994 
July  1,  1994 


16.00        July  1.  1994 


July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 


July  1. 

July  1, 

July  1. 

July  1, 


1994 
1994 
1994 
1994 


July  1,  1994 

July  1,  1994 

July  1.  1994 

July  1.  1994 

July  1.  1994 

July  1,  1994 

July  1,  1994 


Title 


Stock  Numt>er 


Price 


790-End  (869-022-00155-8) 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix.  2  (2  Reserved) 13XX) 

3-6 „ 1400 

7 600 

8  4.50 

9  : „ 1300 

10-17  9.50 

18,  Vol.  I.  Ports  1-5  13O0 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-022-00156-6) 9.50 

101 (869-022-00157^) 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parrs: 

1-399  (869-022-00160-4)  . 

400-429 (869-022-00161-2)  . 

430-£nd  (669-022-00162-1)  . 

43  Parts: 

1-999  (869-022-00 163-9)  . 

1000-3999  (869-022-00164-7)  . 

4000-End (869-022-00 165-5)  . 

44  _ (869-022-00166-3)  . 

45  Parts: 

1-199  (869-022-00167-1)  . 

200-499 (869-022-00168-0)  . 

500-1199  (869-022-00169-8)  . 

1200-End (869-022-00170-1)  . 

46  Parts: 

1-40  (869-022-00171-0)  . 

41-69  (869-022-00172-8)  .. 

70-89  : (869-022-00 173-6)  .. 

90-139 (869-022-00174-4)  .. 

140-155 (869-022-00175-2)  .. 

156-165 (869-022-00176-1) 17.00 

166-199 (869-C22-00 177-9) 17.00 

200^199 (869-022-00178-7) 21.00 

500-£nd  (869-022-00179-5) 15.00 

47  Parts: 

0-19 (869-022-00180-9)  .. 

20-39  (869-022-00181-7)  .. 

40-69  (869-022-00182-5)  .. 

70-79  (869-022-00183-3)  .. 

80-End  (869-022-00184-1)  .. 


24.00 
26.00 
36.00 

23.00 
31.00 
14.00 


22.00 
15O0 
32.00 
26.00 

20O0 
16.00 
8.50 
15.00 
12.00 


25.00 
20.00 
14.00 
24.00 
26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-6) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6 (869-022-00189-2) 23.00 

7-14  „...  (869-022-00190-6) 30.00 

1&-28  (869-022-00191-4) 32.00 

29-End  (869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-022-00193-1) .. 

100-177 (869-022-00194-9)   . 

178-199 (869-022-00195-7)  .. 

200-399 (869-022-00196-5)  .. 

400-999 (869-022-00197-3)  .. 

1000-1199  (869-022-00198-1)  .. 

1200-End (869-022-00199-0)  .. 


50  Parts: 

1-199  (869-022-00200-7) 

200-599 (869-022-00201-5) 

600-End  (869-022-00202-3) 

CFR  Index  and  Findings 
Aids (869-022-00053-5) 


24.00 
30.00 
21.00 
30.00 
35.00 
19.00 
15.00 

25.00 
22.00 
27.00 


Revision  Dale 
July  1.  1994 

J  July  1.  1984 

3July  1.  1984 

^July  1.  1984 

iJuly  1.  1984 

3July  1,  1984 

^July  I.  1984 

^July  1,  1984 

3  July  1.  1984 

^July  1,  1984 

3Juty  1,  1984 

JJuly  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Mf  1,  1994 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 


Title                                   Stock  Number  Price 

romplete  1995  CFR  set 883  00 

Microfiche  CFR  Edition: 

Complete  set  (one-tinne  moiling)  ~~ 188iX) 

Complete  set  (one-time  moiling) 223iTX) 

Complete  set  (one-tiPDe  mailing)  244  00 

Subsciiptisfl  (moiled  OS  issued)      264.00 

Individual  copies 100 


Revision  Date 
1995 

1992 
1993 
1994 
1995 
1995 


'  Becouse  Title  3  i$  on  annual  comptkation.  this  vokjme  and  a*  previous  votunrtej 
should  be  retained  os  a  permanent  referefKe  source. 

'The  July  1.  1985  edition  o(  32  CFR  Parts  1-189  contOtfB  o  rx>te  orty  for 
Pats  1-39  inclusive.  For  the  M  text  ol  the  Delense  Acquisition  Regutatons 
in  Parts  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984.  contairwg 
thote  parts. 

^The  duly  1.  19B  «ltion  ol  -41  CFR  Chapters  1-100  centals  o  note  only 
for  Ctvptoes  1  10  49  inctWM*.  For  the  IJI  text  of  procuiemeni  reguk^tions 
m  Chapter*  1  to  4»,  consult  1l»e  eleven  CFR  volumes  issued  os  of  July  1. 
1984  containing  those  chapters. 

*No  omendments  to  this  volume  were  promulgated  during  the  period  Apr, 
1,  1990  to  Mor.  31.  1994.  The  CFR  volume  issued  April  1.  1990.  shoukl  be 
retained. 

&1to  ortjeodments  10  tNs  volume  were  promulgated  durrg  the  period  July 
1,  1991  to  June  30,  1994.  The  CFR  volume  issued  July  1.  1991,  shouW  be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  Jonuary 
1.  T993  to  December  31.  1994.  The  CFR  volume  issued  Jonoory  1.  1993,  should 
be  retained 

'No  crmendments'to'ttvs  vatume  were  promulgatad  during  the  period  October 
1.  1993.  to  September  30.  1994.  The  CFR  volume  issued  October  1  !<>93.  shouU 
be  retained. 


27.00   Oct.  1.  1994 


Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
'Oct.  1.  1993 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  I,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


38.00   Jon.  1,  1994 


NEW  EDITION 


UMI 


Public  Laws 


104th  CongfM,  1st 


,1 


Pamphlet  prints  of  putMic  laws,  often  refened  to  as  sNp  lews,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  poseMe  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aN  public  laws, 
issued  irregularty  upon  enactment,  for  the  104th  Congress,  l8t  Session,  1905. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
ki402-9328.  Prices  vary.  See  Reader  Aids  Section  of  ttte  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


^ 


Superintendent  of  Documents  Subocriptifms  Order  Form 

Ordw  PieeaMkio  Coda: 

*  6216 

I I    1  £2>,  enter  my  subscnption(s)  as  follows: 


S3 


CfMT^  your  ordK 
inCMyf 


rr^ra 


To  fax  your  orders  (202)  512-2233 
subscripdoQt  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  lundling  and  are  subject  to  change. 

Please  Choose  Method  of  niyment: 

I I  Check  I^fable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


D 


(Street  address) 


(Chy,  Stale,  ZIP  Code) 


(Daytime  piKiae  mciudiiig  area  code) 


VISA  or  MasteiCard  Account 

1 —                                                              Thank  you  for 

(Credit  card  expiration  dale) _j^_i 

^                  r               '                 your  onier! 

(Purchase  Order  No.) 


YES    NO 
avaHaMc  to  other  aMilen?  Q    [H 


(Authorizing  Signature) 

Mail  To:     New  Orders,  Superintendeitt  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(1/95) 


SuperinterxJent  of  Documents  OrcJer  Form 


OMr  Prooantng  CoW: 

*7296 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GlJkDE  is  a  useful  teiBteoc*  tool, 
compiled  from  agency  legulations,  designed  to 
assist  anyone  with  Fsderal  recordkeeping 
obligations. 

The  varioiu  abstracts  in  ^e  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  KEGULAnONS 
{CFR)  for  unifbrmity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company -or  personal  nam* 


f^tease  type  or  print) 


Additional  addrssis/attention  line 


Check  niethod  of  paynwnt 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    j    I    I    I    i    '1  -  [H 

□  VISA      □f^rlaSterCard      |     |     j     |     |  (ea<pif  ation  tlate) 


9tr90l  QCIQFeSG 


ITT 


J ! 


City,  state.  Zip  code 


Thai^  you  for  your  orderi 


Daytime  phone  including  area  code 


*io* 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7964 


UMI 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  har>dtxx)k 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Supertnteiwlent  of  Documents  PubMeation  Order  Form 

Order  procaasing  code:   .5133  Cha,y»  your  6rd»r. 

1  Mliij^  please  send  me  the  following  indicated  publications:  To  fax  your  ordera  and  lnqiiMaa-(202)  812-22S0 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  hanrfHng  and  are  subject  to  change. 
Type  or  Print 


(Company  or  personal  name) 


(Addltioiial  addrMa/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment 

I I  Oieck  payable  to  die  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        Ll 
G  VISA  or  MaMeiCard  Account 


-D 


I 


(City,  State.  ZIP  Code) 
i L 


(Credit  card  expiration  date) 


Vumk  you  for  your  order! 


(Daytime  phone  including  «ea  code) 

(Signalutt) 

4.  Mai  lb:  New  Orders,  Superintendent  of  Documents.  RO.  Box  371954,  Pittsbuigh,  M  15250-7954 


(Rev  12/91) 


Microfiche 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Riegulations 

The  Ck>de  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Available... 


Order  Processing  Co<Je: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  easy! 


r:^^ 


D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  ^®  '^  y®"  ®"**"  <^2>  512-2233 

Federal  Register  (MFFR)  Q  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Please  type  or  prim) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


U  GPO  Deposit  Account        LJ         _I   i    1      "L 

□  VISA  □  MasterCard        1    1    1      (expiraiion) 

1        1    1  1  1         1    1  1  1       1 

(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1<V94 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  rs  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
ageiKies  and  interr^tionat  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  arxJ  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  Is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  arid  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Odei  Processing  Code 

*6395 


Charge  your  order.  S^^B^"| 


I I   YES,  please 


send  me 


To  fax  >(Hir  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 


(('i)tnp.my  or  pcnional  nanx:) 


(Please  type  or  print) 


( AiUiiMwwl  aMress/anent'trm  Imc) 


□  GPO  Deposit  Account 

□  visa  □  MasterCard  Account 


(SlrL-etaiWrc.s.s) 


{City.  Slate.  Zip  axle) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(PurclwM.'  order  no.) 


(Authorizing  signature)  We»9'»4t 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-79.54 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  with  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 


Subscription  prices* 

Single  month  $35 
6  months  $200 
12  months       $375 


*Prices  for  single  work  station; 
multiple  work  station  discounts  available 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newuser,  no  password  < enter >;  or 
use  a  modem  to  call  (202)  512-1661.  type  swais,  <enter>;  at  login  prompt,  t>'pe  newuser. 

<  enter  > 


\2lt* 


See  Page  II  inside  any  issue  of  the  Federal  Register  for  additional  information 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
fhe  top  line  of  your  label  as  shown  in  this  example: 


900000000000 ooooooeooooeoooooe 

:AFR   SMITH212J 

ijOHN  SMITH 

I  212   MAIN  STREET 

I  FCRESTVILLE  MD  20747 

e 

•  94.00tta30000000000000000000COe 


A  renrwal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
/ .... 


DECJS  R   I 


;AFRD0     SMITH212J 

JJOHN  SMITH 

:  212  MAIN  STREET 

i  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

boocooooeoooo  o/  ooooooaooo^ 


aooooooocooooooo 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cwrespondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


UMI 


Superimendent  of  Documents  Subscription  Order  Fomn     Charge  your  orcfer 

ft'»  •asyl 


*5468 

LJl  cS|  please  enter  my  subscriptions  as  follows 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year 


The  total  cost  of  nr»y  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  addresa/atlention  Nne 


Street  address 


Oty,  State,  Zip  code 


Daytime  pnone  including  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


For  privacy,  check  box  t)eiow: 

G  Do  not  make  my  nanne  available  to  other  mailers 
Check  niethod  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    [    |    |    |  -  Q 

□  VISA      Qf^asterCard    |     |     |     |   liexpiratlon  date) 


Thank  you  for  your  order! 


10/94 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(nut  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  dffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  ll.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  VVasnington.  DC 
2040:i. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Ly 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  acency  documents  of  public 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 


UMI 


RIN  3206-AG46 

Prevailing  Rate  Systems;  Redefinition 
of  Scranton-Wilkes-Barre,  PA; 
Harrisburg,  PA;  Washington,  DC;  and 
Waco,  TX,  Wage  Areas 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
remove  Schuylkill  County.  PA,  from  the 
Scranton-Wilkes-Barre,  PA,  Federal 
Wage  System  wage  area  and  reassign  the 
county  to  the  Harrisburg,  PA,  area  of 
application.  This  rule  also  moves 
Adams  County  and  Perry  County,  PA, 
from  the  Harrisburg  survey  area  to  the 
Harrisburg  area  of  application. 
Additionally,  this  rule  adds  Manassas 
and  Manassas  Park,  two  independent 
cities  in  Virginia,  to  the  Washington, 
DC,  FWS  wage  area  definition.  This  rule 
also  corrects  a  printing  error  by 
reinserting  McLennan  County,  TX,  in 
the  Waco,  TX.  FWS  wage  area  listing. 
EFFECTIVE  DATE:  April  6, 1995. 
FURTHER  INFORMATION  CONTACT:  Mark 
Allen,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (0PM)  is 
currently  engaged  in  an  ongoing  system- 
wide  review  of  the  geographic 
definitions  of  Federal  Wage  System 
(FWS)  appropriated  fund  wage  araas. 
On  December  28, 1994.  0PM  published 
a  proposed  rule  (59  FR  66795) 
communicating  changes  and  technical 
corrections  in  FWS  wage  area 
definitions.  The  proposed  rule  provided 
a  30-day  period  for  public  comment. 
0PM  received  no  comments  during  the 
comment  period.  Therefore,  the 


proposed  rule  is  being  adopted  as  a  final 
rule  without  any  changes. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
becaqse  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CTR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees,  Reporting  and 
recordkeeping  requirements,  Wages. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  0PM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 
listings  for  Washington,  District  of 
Columbia;  Harrisburg,  Pennsylvania; 
Scranton-Wilkes-Barre,  Pennsylvania; 
and  Waco,  Texas;  to  read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  532— 
Appropriated  Fund  Wage  and  Survey 
Areas 


District  of  Columbia,  Washington.  DC 

Survey  Area 

District  of  Columbia: 

Washington,  D.C. 
Maryland: 

Charles 

Federick 

Montgomery 

Prince  George's 
Viiginia  (cities): 

Alexandria 

Fairfax 

Falls  Church 

Manassas 

Manassas  Park 
Virginia  (counties): 

Arlington 

Fairfax 

Loudoun 

Prince  William 

Area  of  Application.  Suneyarea  plus: 
Maryland: 
Calvert 


St.  Mary's 
Virginia: 
Fauquier 
King  George 
Stafford 


Pennsylvania.  Harrisburg 

Survey  Area 

Pennsylvania: 
Cumberland 
Dauphin 
Lebanon 
York 

Area  of  Application.  Survey  area  plus: 

Pennsylvania: 
Adams 
Berks 
Juniata 
Lancaster 
Lycoming" 
Mifflin 
Montour 
Northumberland 
Perry 
Schuylkill 
Snyder 
Union 


Scranton-Wilkes-Barre 

Survey  Area 

Pennsylvania: 
Lackawanna 
Luzerne 
Monroe 

Area  of  Application.  Survey  area  plus: 

Pennsylvania: 

Bradford 

Carbon 

Columbia 

Lycoming^" 

Pike 

Sullivan 

Susquehanna 

Tioga 

Wayne 

Wyoming 
•         *         »         •         « 

Texas 


Waco 

Suney  Area 

Texas: 
Bell 
Coryell 
McLennan 

Area  of  Application.  Survey  area  plus: 

Texas: 
Anderson 


'"Allenwood  Federal  Prison  Camp  portion  only. 
^"Excluding  Allenwood  Federal  Prison  Camp. 
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Bosque 
Brazos 
Falls 

Freestone 
Hamilton 
Hill 
L«on 

Limestone 
Mills 
Robertson 
•         *         *         •         * 

(FR  Doc.  95-5453  Filed  3-&-95:  8:45  am) 

BILUNQ  CODE  6325-01-M 


Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

|FR  Doc.  95-5452  Filed  3-6-95;  8:45  am) 

BILUNQ  CODE  6325-01-M 


UMI 


5  CFR  Part  532 
RIN  3206-AG44 

Prevailing  Rate  Systems;  Abolishment 
of  Cook,  IL,  Nonappropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule.  

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
abolish  the  Cook,  IL.  nonappropriated 
fund  (NAF)  Federal  Wage  System  wage 
area  and  add  Cook  County,  IL,  as  an  area 
of  application  to  the  Lake.  IL,  NAF  wage 
area  for  pay-setting  purposes. 
EFFECTIVE  DATE:  April  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields.  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On 
November  23.  1994,  the  Office  of 
Personnel  Management  (OPM) 
published  an  interim  rule  to  abolish  the 
Cook.  IL,  nonappropriated  fund  (NAF) 
Federal  Wage  System  wage  area  and  add 
Cook  County,  IL,  as  an  area  of 
application  to  the  Lake,  IL,  NAF  wage 
area  for  pay-setting  purposes.  The 
interim  rule  provided  a  30-day  period 
for  public  comment.  OPM  received  no 
comments  during  the  comment  period. 
Therefore,  the  interim  rule  is  being 
adopted  as  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  ofSubiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343.  the  interim  rule  amending 
5  CFR  part  532  published  on  November 
23. 1994  (59  FR  60293),  is  adopted  as 
final  without  any  changes. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1300  and  Chapter  LXXVII 

RiN3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Office  of 
Management  and  Budget 

AGENCY:  Office  of  Management  and 

Budget  (0MB). 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Management 
and  Budget,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE),  is 
issuing  regulations  for  employees  of  the 
OMB  that  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  OGE  with  a 
requirement  for  prior  approval  of 
outside  employment.  The  Office  of 
Management  and  Budget  also  is 
repealing  its  old  standards  of  conduct 
regulations  and  is  inserting  in  their 
place  a  cross-reference  to  the  new 
provisions  and  to  applicable  executive 
branch-wide  standards  of  ethical 
conduct,  as  well  as  to  applicable 
financial  disclosure  regulations. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  March  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  A.  Johnson.  OMB  Designated 
Agency  Ethics  Official  (DAEO),  (202) 
395-5715.  or  McGavock  D.  Reed.  OMB 
Alternate  DAEO,  (202)  395-3563. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  7. 1992.  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557  and  57  FR 
52583.  with  additional  grace  period 
extensions  at  59  FR  4779-4780  and  60 
FR  6390-6391.  The  Standards,  codified 
at  5  CFR  part  2635  and  effective 
Febniary  3, 1993,  established  uniform 
standards  of  ethical  conduct  that  apply 
to  all  executive  branch  personnel. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  With  OGE's  concurrence, 
OMB  has  determined  that  the  following 
supplemental  regulations,  being 


codified  in  new  5  CFR  chapter  LXXVII, 
consisting  of  part  8701,  are  necessary  to 
the  success  of  its  ethics  program.  The 
Office  of  Management  and  Budget  is 
simultaneously  repealing  its  superseded 
Standards  of  Conduct  at  5  CFR  part 
1300  and  is  replacing  those  provisions 
with  a  single  section  that  provides 
cross-references  to  5  CFR  parts  2634  and 
2635,  and  to  OMB's  new  supplemental 
regulations. 

II.  Analysis  of  the  Regulations 

Section  8701.101    General 

Section  8701.101  explains  that  the 
regulations  contained  in  the  final  rule 
will  apply  to  all  OMB  employees  and 
are  supplemental  to  the  executive 
branch-wide  standards.  Employees  of 
OMB  also  are  subject  to  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  at  5  CFR  part  2635 
and  the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

Section  8701.102    Prior  Approval  for 
Outside  Employment 

Under  5  CFR  2635.803,  agencies  may, 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  employment. 
Under  5  CFR  1300.735-15(b)  which  is 
now  being  revoked,  OMB  employees 
have  long  been  required  to  obtain 
advance  approval  for  outside 
employment,  and  OMB  has  determined 
that  it  is  necessary  to  the  administration 
of  its  ethics  program  to  continue  to 
require  that  employees  obtain  prior 
approval  before  engaging  in  outside 
employment.  New  paragraph  8701.102, 
therefore,  continues  the  basic 
requirement  for  prior  approval  of 
outside  employment.  By  adding  a 
definition  of  "employment,"  however,  it 
clarifies  the  circumstances  under  which 
prior  approval  must  be  obtained  and,  by 
specifying  the  information  to  be 
provided  as  part  of  the  employee's 
request,  it  provides  additional  guidance 
for  employees  who  are  required  to 
submit  requests  for  approval. 

Whereas  5  CFR  1300.735-15(b)  had 
spec.ified  that  approval  was  to  be 
obtained  from  the  Assistant  to  the 
Director  for  Administration,  section 
8701.102  contains  a  multiple  approval 
requirement.  In  addition  to  the  approval 
of  his  or  her  division  of  office  head,  the 
employee  must  obtain  the  approval  of 
the  OMB  General  Counsel,  as  well  as 
that  of  the  designated  agency  ethics 
official. 

The  standard  to  be  used  in  approving 
or  denying  requests  for  approval  of 
outside  employment  is  set  forth  at 
section  8701.lb2(b),  in  port,  to  highlight 
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the  fact  that  section  8701.102  does  not 
itself  provide  a  basis  to  deny  any  OMB 
employee's  request  for  approval.  The 
basis  for  disapproval,  if  any,  must  be 
found  in  applicable  statutes  or  the 
executive  branch-wide  Standards. 

in.  Repeal  of  the  Old  OMB  Standards 
of  Conduct  Regulations 

Because  the  OMB's  Standards  of 
Conduct  have  been  largely  superseded 
by  the  new  executive  branch  financial 
disclosure  regulations  at  5  CFR  parts 
2634  and  by  the  new  executive  branch- 
wide  Standards  at  5  CFR  part  2635  as 
supplemented  by  the  regulations 
contained  in  new  5  CFR  part  8701,  OMB 
is  repealing  all  of  existing  5  CFR  part 
1300.  To  ensure  that  employees  are  on 
notice  of  the  ethical  standards  to  which 
they  are  subject,  the  OMB  is  replacing 
its  old  standards  at  5  CFR  part  1300 
with  a  residual  provision  that  cross- 
references  5  CFR  parts  2634,  2635  and 
8701. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

The  Office  of  Management  and  Budget 
has  found  that  good  cause  exists  under 
5  U.S.C.  553(b)  and  (d)(3)  for  waiving, 
as  unnecessary  and  contrary  to  the 
public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30  day 
delay  in  effectiveness  as  to  this  final 
rule  and  repeal.  This  supplemental 
regulation  is  essentially  a  restatement  of 
a  rule  previously  contained  in  the  OMB 
Standards  of  Conduct.  Furthermore,  this 
rulemaking  is  related  to  the  OMB 
organization,  procedure  and  practice. 

Executive  Order  12866 

In  promulgating  this  final  rule,  OMB 
has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulations  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  This 
regulation  is  not  deemed  "significant" 
under  that  Executive  order. 

Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
this  regulation  will  not  have  a 
significant  impact  on  small  business 
entities  because  it  affects  only  OMB 
employees. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  Paf>erwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements. 


Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  ofSubiects 

5  CFR  Part  1300 

Conflict  of  interest.  Government 
employees. 

5  CFR  Part  8701 

Conflict  of  interests.  Executive  branch 
standards  of  conduct,  Government 
employees. 

Dated:  February  7, 1995. 

Robert  G.  Damus, 

General  Counsel,  Office  of  Management  and 
Budget. 

Approved:  February  13, 1995. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Management  and 
Budget,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

TITLE  5— [AMENDED] 

5  CFR  CHAPTER  HI-OFFICE  OF 
MANAGEMENT  AND  BUDGET 

1.  Part  1300  of  5  CFR  chapter  III  is 
revised  to  read  as  follows: 

PART  1300-STANDARDS  OF 
CONDUCT 

§1300.1    Cross-reference  to  employees 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Office  of 
Management  and  Budget  are  subject  to 
the  executive  branch-wide  standards  of 
ethical  conduct  at  5  CFR  part  2635, 
OMB's  regulations  at  5  CFR  part  8701 
which  supplement  the  executive 
branch-wide  standards,  and  the 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

Authority:  5  U.S.C.  7301. 

2.  A  new  chapter  LXXVII,  consisting 
of  part  8701,  is  added  to  title  5  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  LXXVII— OFFICE  OF 
MANAGEMENT  AND  BUDGET 

PART  8701— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET 

Section  8701.101    General. 
Section  8701.102    Prior  approval  for  outside 
empioNTTient. 


Authority:  5  U.S.C  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  E.O. 
12674,  54  FR  15159,  3  CFR.  1989  Comp.  p. 
215,  as  modified  by  E.O.  12731.  55  FR  42547 
3  CFR.  1990  Comp.,  p.  306;  5  CFR  2635.105, 
2635.803. 

§8701.101    GeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to  the 
employees  of  the  Office  of  Management 
and  Budget  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  this  part,  OMB  employees  are 
subject  to  the  executive  branch  financial 
disclosure  regulations  contained  in  5 
CFR  part  2634. 

§  8701 . 1 02    Prior  approval  for  outside 
employment 

(a)  Before  engaging  in  outside 
employment  with  or  without 
compensation,  an  employee  of  the 
Office  of  Management  and  Budget,  other 
than  a  special  Government  employee, 
must  obtain  the  written  approval  of  his 
or  her  division  or  office  head,  the 
General  Counsel,  and  the  Designated 
Agency  Ethics  Official  (DAEO). 
Requests  for  approval  shall  be 
forwarded  through  normal  supervisory 
channels  to  the  division  or  office  head, 
who  shall  forward  the  request  to  the 
General  Counsel,  to  be  forwarded  with 
their  successive  approvals  to  the  DAEO. 
The  request  for  approval  shall  include, 
at  a  minimum,  the  following: 

(1)  A  statement  of  the  name  of  the 
person,  group,  or  other  organization  for 
whom  the  work  is  to  be  performed;  the 
type  of  work  to  be  performed;  and  the 
proposed  hours  of  work  and 
approximate  dates  of  employment;  and 

(2)  A  statement  that  the  outside 
employment  will  not  depend  on 
information  obtained  as  a  result  of  the 
employee's  official  Government  position 
and  that  no  official  duty  time  or 
Government  property,  resources,  or 
facilities  not  available  to  the  general 
public  will  be  used  in  connection  with 
the  outside  employment., 

(b)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635. 

(c)  For  purposes  of  this  section, 
"employment"  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes,  but  is  not  limited  to,  personal 
ser%'ices  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher  or  speaker.  It  includes  writing 
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whfn  done  under  an  nrrnn^ement  with 
another  person  for  production  or 
publiuition  of  the  written  product.  It 
does  not.  however,  include  participation 
in  the  activities  of  a  nonprofit 
charilahle.  religious,  professional, 
social,  fraternal,  educational, 
re(  reational,  puhlic  service,  or  (.ivi(. 
organization,  ludess  such  activities 
involve  the  provision  of  professional 
services  or  advice  or  arv.  for 
compensation  other  than  reimhunsenient 
of  expenses. 

IFK  Dtic.  95-5553  Fileii  3-<>-95:  8:45  iiml 

BlLLIMC  CODE  3110-01-P 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 
[TB-94-35] 

Tobacco  Inspection;  Growers' 
Referendum  Results 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  nde. 

SUMMARY:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Tifton  and 
Fitzgerald-Ocilla.  Georgia,  to  become 
the  consolidated  market  of  Tifton- 
Fitzgerald-Ocilla.  A  mail  referendum 
was  conducted  during  the  period  of 
Februar>'  6-10, 1995,  amon"  tobacco 
growers  who  sold  tobacco  on  these 
markets  in  1994  to  determine  producer 
approval/disapproval  of  the  designation 
of  these  markets  as  one  consolidated 
market.  Growers  approved  the  merger. 
Therefore,  for  the  1995  and  succeeding 
flue-cured  marketing  seasons,  tlie  Tifton 
aud  Fitigerald-Ocilla.  Georgia,  tobacco 
markets  shall  be  designated  as  and 
called  Tifton-Fitzgerald-Ocilla.  The 
regulations  are  amended  to  reflect  tliis 
new  designated  market. 
EFFECTIVE  DATE:  April  6,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture.  PO.  Box 
9(i4^.f..  Washington.  DC.  20090-6456, 
leleplione  number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  Februarj'  2, 1995, 
issue  of  the  Federal  Register  (60  FR 
H452-5;i)  announcing  that  a  referendum 
vvouiil  Ihj  (.onducted  among  active  flue- 
curtid  producers  who  sold  tobacco  on 
either  Tifton  or  Fitzgerald-Ocilla.  during 
the  1994  season  to  a.scertain  if  such 
produc;ers  favored  the  consolidation. 

The  notice  of  referendum  announced 
the  determinatiMi  by  the  Secretary  that 
the  consolidated  market  of  Tifton- 
Fitzgerald-Ocilla.  Georgia,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory 
F'ederal  grading  of  tobacco  sold  at 
auction  for  the  1995  and  succeeding 
.sea.sons.  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Ocilla.  Georgia,  on  November  7,  1994, 
pursuant  to  applicable  provisions  of  the 
regulations  issued  under  the  Tobacco 
Inspection  Act.  as  amended.  The 
referendum  was  held  in  accordance 
with  the  provisions  of  the  Tobacco 
Inspection  Act.  as  amended  (7  U.S.C. 
Slid)  and  the  regulations  set  forth  in  7 
CFR  29.74. 

Ballots  for  the  Febmary  6-10 
referendum  were  mailed  to  152 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Department  received  a  total 
of  45  respon.ses:  41  eligible  producers 
voted  in  favor  of  the  consolidation;  1 
eligible  producer  voted  against  the 
consolidation;  and  3  ballots  were 
determined  to  be  invalid. 

The  Department  of  Agriculture  is 
is.<uing  this  rule  in  conformance  with 
Executive  drder  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  127H8,  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
final  nde  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  ineconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  niu.st 
be  exhau.sted  prior  to  any  judicial 
(  hallenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  Puhlic  Law  96-354, 
the  Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the; 
potential  economic  impact  upon  sinnll 
business.  Most  tobacco  produc:ers  and 
many  tobacco  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act.  This  action  will  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  The  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and 
procedures.  Advisory-  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
ri!Cordkeeping  procedures.  Tohac:c(). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  29,  subpart  D,  is 
amended  as  follows: 

PART  29— [AMENDED] 

Subpart  D — Order  of  Designation  of 
Tot>acco  Markets 

1.  The  authority  citation  for  7  CFR 
part  29,  subpart  D,  continues  to  read  as 
follows: 

Authority:  Sec.  5. 49  Stat.  732.  as  aiiuwHlod 
by  sec.  157(a)  (1),  95  Stat.  374  (7  U.S.C. 
511(1). 

§29.8001    [Amended] 

2.  In  §  29.8001,  the  table  is  amended 
by  adding  a  new  entr\'  (hhh)  to  read  as 
follows: 


Territory 


Types  of  totaacco 


Auction  markets 


Order  of  designation 


Citation 


(titih)  Georgia  due-cured 


Titton-Fltzgerald- Ocilla 


Aprils,  1995. 


Dated:  Marcti  1.  1995 
I.on  ilatamiya. 

Administrator. 

IFK  Dtic.  95-55:18  Filed  :i-«-95;  8:45  anil 

BILLING  COOE  341(>-<)2-P 


7  CFR  Part  29 


rTB-84-37] 


ACTION:  Final  rule. 


UMI 


Tot>acco  Inspection;  Growers' 
Referendum  Results 

AGENCY:  Agricultural  Marketing  Ser\  ice, 
USD  A. 


SUMMARY:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Kingstree 
and  Hemingway,  South  Carolina,  to 
become  the  consolidated  market  of 
Kingstree-Hemingway.  A  mail 
referendum  was  conducted  during  the 


period  of  February  6-10,  1995,  among 
tobacco  growers  who  sold  tobacco  on 
these  markets  in  1994  to  determine 
producer  approval/disapproval  of  the 
designation  of  these  markets  as  one 
consolidated  market.  Growers  approved 
the  merger.  Therefore,  for  the  1995  and 
succeeding  flue-cured  marketing 
seasons,  the  Kingstree  and  Hemingway, 
South  Carolina,  tobacco  markets  shall  be 
designated  as  a,nd  called  Kingstree- 
Hemingway,  The  regulations  are 
amended  to  reflect  this  new  designated 
market. 

EFFECTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  February  2.  1995. 
issue  of  the  Federal  Register  (60  FR 
«453-54)  announcing  that  a  referendum 
would  be  conducted  among  active  flue- 
cured  producers  who  sold  tobacco  on 
either  Kingstree  or  Hemingway,  during 
the  1994  season  to  ascertain  if  such 
producers  favored  the  consolidation. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Kingstree- 
Hemingway,  South  Carolina,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1995  and  succeeding 
seasons,  subject  to  the  results  of  the 


referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Kingstree,  South  Carolina,  on  November 
9, 1994,  pursuant  to  applicable 
provisions  of  the  regulations  issued 
under  the  Tobacco  Inspection  Act,  as 
amended.  The  referendum  was  held  in 
accordance  with  the  provisions  of  the 
Tobacco  Inspection  Act,  as  amended  (7 
U.S.C.  Slid)  and  the  regulations  set 
forth  in  7  CFR  29.74. 

Ballots  for  the  February  6-10 
referendum  were  mailed  tg  520 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Department  received  a  total 
of  207  responses:  185  eligible  producers 
voted  in  favor  of  the  consolidation;  17 
eligible  producers  voted  against  the 
consolidation;  and  5  ballots  were 
determined  to  be  invalid. 

The  Department  of  Agricuhure  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12788,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
confiict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  Public  Law  96-354, 


the  Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  tobacco  producers  and 
many  tobac;co  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act.  This  action  will  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  The  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Fart  29 

Administrative  practices  and 
procedures.  Advisory  committees. 
Government  publications,  Imports, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  procedures,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  29.  subpart  D.  is 
amended  as  follows: 

PART  29— [AMENDED] 

Subpart  D — Order  of  Designation  of 
Toi>acco  Markets 

1.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  D.  continues  to  read  as 
follows: 

Authority:  .Sec.  5,  49  Stat.  732.  as  amvndvd 
by  spc.  157(a)  (1).  95  Stat.  374  (7  H.S  C. 
Slid). 

§29.8001    [Amended] 

2.  In  §  29.8001.  the  table  is  amended 
by  adding  a  new  entry  (iii)  to  read  as 
follows: 


Territory 


Types  of  tobacco 


Auction  marttets 


Order  of  designation 


Citation 


(Iii)  South  Carolina flue-cured KIngstree-Hemii 


ngway 


April  6  1995. 


Dated;  March  1,  1995. 
Lon  Halamiya, 
Administrator. 

IFK  Df"^  P5-5539  Filed  3-6-95:  8;45  ami 
BILUNG  CODE  3410-02-P 


7  CFR  Part  29 

[TB-94-36] 

Tobacco  Inspection;  Growers' 
Referendum  Results 

AGENCY:  Agricuhural.Marketing  Service. 
USD  A. 

ACTION:  Final  rule. 


SUMMARY:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Clarkton 
and  Chadboum,  North  Carolina,  to 


become  the  consolidated  market  of 
Clarkton-Chadboum.  A  mail  referendum 
was  conducted  during  the  period  of 
February  6-10,  1995.  among  tobacco 
growers  who  sold  tobacco  en  these 
markets  in  1994  to  determine  producer 
approval/disapproval  of  the  designation 
of  these  markets  as  one  consolidated 
market.  Growers  approved  the  merger. 
Therefore,  for  the  1995  and  succeeding 
flue-cured  marketing  seasons,  the 
Clarkton  and  Chadboum.  North 
Carolina,  tobacco  markets  shall  be 
designated  as  and  called  Clarkton- 
Chadbourn.  The  regulations  are 
amended  to  reflect  this  new  designated 
market. 

EFFECTIVE  DATE:  April  6.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Tobacco  Division.  Agricultural 


Marketing  Service,  United  States 
Department  of  Agriculture,  PO.  Box 
96456.  Washington.  DC.  20090-6456; 
telephone  number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Anotice 
was  published  in  the  Februarj'  2.  1995. 
issue  of  the  Federal  Register  (60  FR 
6452)  announcing  that  a  referendum 
would  be  conducted  among  active  flue- 
cured  producers  who  sold  tobacco  on 
either  Clarkton  or  Chadboum,  during 
the  1994  season  to  ascertain  if  such 
producers  favored  the  consolidation. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Clarkton- 
Chadbourn,  North  Carolina,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatorv. 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1995  and  succeeding 
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seasons,  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Fair  Bluff.  North  Carolina,  on  November 
10. 1994.  pursuant  to  applicable 
provisions  of  the  regulations  issued 
under  the  Tobacco  Inspection  Act.  as 
amended.  The  referendum  was  held  in 
accordance  with  the  provisions  of  the 
Tobacco  Inspection  Tobacco  Act.  as 
amended  (7  U.S.C.  Slid)  and  the 
regulations  set  forth  in  7  CFR  29.74. 

Ballots  for  the  February  6-10 
referendum  were  mailed  to  735 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  ca.st  valid 
ballots.  The  Department  received  a  total 
of  308  responses:  293  eligible  producers 
voted  in  favor  of  the  consolidation;  6 
eligible  producers  voted  against  the 
consolidation;  and  9  ballots  were 
determined  to  be  invalid. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 


This  final  rule  has  been  reviewed 
under  Executive  Order  12788.  Civil 
Justice  Reform.  This  action-is  not 
intended  to  have  retroactive  effect.  The 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  Pub.  L.  96-354.  the 
Regulatory  Ftexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  tobacco  producers  and 
many  tobacco  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act.  This  action  will  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  The  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and 
procedures.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  procedures.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  29,  subpart  D.  is 
amended  as  follows: 

PART  29— {AMENDED] 

Subpart  D— Order  of  Designation  of 
Tobacco  Markets. 

1.  The  authority  citation  for  7  CFR 
Part  29.  Subpart  D,  continues  to  read  as 
follows: 

Authority:  Sec.  5.  49  Stat.  TSi.,  as  amended 
by  sec.  157(a)  (1).  95  Stat.  374  (7  li.S.C. 
Slid). 

§29.8001    [Amended] 

2.  In  §  29.8001.  the  table  is  amended 
by  adding  a  new  entry  (jjj)  to  read  as 
follows: 


Territory 


Types  of  tot>acco 


Auction  markets 


Order  of  designation 


Citation 


(iji)  Nonh  Carolina 


flue-cured Clarktor>-Chadtx)um 


Apnie.  1995. 


UMI 


Dated:  March  1. 1995. 
Lon  Hatamiya, 
MminxsXmXor. 

|FR  Doc.  95-5540  Filed  3-6-95;  B:45  am] 
BILUNC  COOe  3410-02-P 


7  CFR  Part  29 
rTB-«4-32] 

Totiacco  Inspection;  Growers' 
Referendum  Results 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Fairmont 
and  Fair  BluH'.  North  Carolina,  to 
become  the  consolidated  market  of 
Fairmont-Fair  Bluff.  A  mail  referendum 
was  conducted  during  the  period  of 
February  6-10. 1995.  among  tobacco 
growers  who  sold  tobacco  on  these 
markets  in  1994  to  determine  producer 
approval/disapproval  of  the  designation 
of  these  markets  as  one  consolidated 
market.  Growers  approved  the  merger. 
Therefore,  for  the  1995  and  succeeding 
flue-cured  marketing  seasons,  the 
Fairmont  and  Fair  Bluff.  North  Carolina, 
tobacco  markets  shall  be  designated  as 


and  called  Fairmont-Fair  Bluff.  The 
regulations  are  amended  to  reflect  this 
new  designated  market. 
EFFECTIVE  DATE:  April  6.  1992. 
FOR  FURTHER  INFORiyiATION  CONTACT: 
Director,  Tobacco  Division,  Agricuhural 
Marketing  Service.  United  States 
Department  of  Agriculture.  P.O.  Box 
96456.  Washington.  D.C.  20090-6456; 
telephone  number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  February  2. 1995. 
issue  of  the  Federal  Register  (60  FR. 
6453)  announcing  that  a  referendum 
would  be  conducted  among  active  flue- 
cured  producers  who  sold  tobacco  on 
either  Fairmont  or  Fair  Bluff,  during  the 
1994  season  to  ascertain  if  such 
producers  favored  the  consolidation. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Fairmont- 
Fair  Bluff.  North  Carolina,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1995  and  succeeding 
seasons,  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Fair  Bluff.  North  Carolina,  on  November 
10. 1994,  pursuant  to  applicable 


provisions  of  the  regulations  issued 
under  the  Tobacco  Inspection  Art.  as 
amended.  The  referendum  was  held  \\\ 
accordance  with  the  provisions  of  the 
Tobacco  Inspection  Act.  as  amended  (7 
U.S.C.  Slid)  and  the  regulations  set 
forth  in  7  CFR  29.74. 

Ballots  for  the  February  6-10 
referendum  were  mailed  to  1.100 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Department  received  a  total 
of  570  responses:  467  eligible  producers 
voted  in  favor  of  the  consolidation;  84 
eligible  producers  voted  against  the 
consolidation;  and  19  ballots  were 
determined  to  be  invalid. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12788.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  mu.st 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule 

Additionally,  in  conformance  with 
the  provisions  of  Public  Law  96-3.54. 


the  Regulatory  Flexibility  Act.  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  tobacco  producers  and 
many  tobacco  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act.  This  action  will  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  The  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  29,  subpart  D.  is 
amended  as  follows: 

PART  29— {AMENDED] 

Subpart  D— Order  of  Designation  of 
Tot>acco  Markets. 

1.  The  authority  citation  for  7  CFR 
Part  29.  Subpart  D.  continues  to  read  as 
follows: 


Authority:  Sec.  5.  49  Stat.  732.  as  amendiMl 
by  sec.  157(a)  (1).  95  .Stat.  374  (7  U.S.C. 
Slid). 

29.8001    [Amended] 

2.  In  §  29.8001.  the  table  is  amended 
by  adding  a  new  entry  (kkk)  to  read  as 
follows: 


Territory 


Types  of  tot>acco 


Auction  markets 


Order  of  designation 


Citation 


(kkk)  North  Carolina  flue-cured Fairmont-Fair  Bluff 


Dated:  March  1. 1995. 
Lon  Hatamiya, 

AdminisXixiXoT. 

IFR  D«k;.  95-5537  Filed  3-6-95:  8:45  ami 

BILUNG  CODE  341(MI2-P 


7  CFR  Part  56 
[Docket  No.  PY^2-004] 
RIN  0S81-AA60 

Voluntary  Shell  Egg  Grading 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  issuing  amendments  to 
the  voluntary  shell  egg  grading 
regulations  and  standards  in  response  to 
new  technology  and  current  practices  in 
the  shell  egg  industry  and  to  conform  to 
statutory  requirements.  The  amended 
regul.itions  define  washed  ungraded 
eggs  and  clarify  the  definition  of  a 
quality  assurance  inspector;  add  age  and 
disability  as  types  of  prohibited 
discrimjnation  in  providing  grading 
ser\'ices;  clarify  the  type  of  facilities  and 
equipment  to  be  supplied  to  a  grader 
and  the  method  by  which  cartons  of 
eggs  are  to  be  identified:  update  grading 
room  requirements  to  include 
mechanized  shell  egg  operations  and  to 
require  rinse  water  to  be  at  least  as 
warm  as  wash  water;  harmonize  the 
standards  for  quality  of  individual  shell 
eggs  for  B  quality  in  U.S.  Nest-Run 
grades  with  the  U.S.  Standards  for 
Quality  of  Individual  Shell  Eggs  for  B 
quality;  and  delete  wholesale  shell  egg 
grades  and  weight  classes. 
EFFECTIVE  DATE:  April  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Robinson.  Chief.  Grading 
Branch.  202-720-3271. 


SUPPLEMENTARY  INFORMATION: 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  eX  seq.].  because  the 
revisions  reflect  current  industry 
production  and  marketing  practices. 

The  information  colle<:tion 
requirements  that  appear  in  «>  .56.17(b) 
and  §  56.37  to  be  amended  by  the  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  Control  No.  0581-0128. 
under  the  Paperwork  Reduction  Act  of 
1980. 

Background 

Periodically  the  Poultry  Division  of 
AMS  reviews  its  existing  regulations.  As 
a  result  of  a  review,  it  was  determined 
that  several  revisions  were  necessarv  to 
make  the  shell  egg  standards  and 
regulations  for  grading  shell  eggs  more 
useful  and  efficient. 

The  grading  of  shell  eggs  by  the  AMS 
is  a  voluntary  program,  provided  under 
the  Agricultural  Marketing  Act  of  1946. 
as  amended  (7  U.S.C.  1621  et  seq.].  and 
is  offered  on  a  fee-for-ser\  ice  basis.  The 
grading  program  is  designed  to  assist 
orderly  marketing  of  shell  eggs. 


April  6.  1995. 


Therefore,  the  .standards  must  keep 
abreast  of  new  technology  and 
advancements  in  production  and 
marketing  practices. 

Accordingly,  AMS  is  amending  the 
voluntary  shell  egg  grading  regulations 
to  redefine  "quality  assurance 
inspei;tor"  to  exclude  from  this 
designation  a  plant  owner,  manager, 
foreman,  or  supervisor  and  to  clarify 
that  the  quality  assurance  inspe<;tor  is 
authorized  to  examine  product. 

The  amendments  also  define  the  term 
■'washed  ungraded  eggs"  to  mean  shell 
eggs  which  have  been  washed  but  not 
subjec:t  to  any  grading  or  segregation  for 
quality. 

The  amendments  update  the 
regulations  to  comply  with  current 
statutory  requirements  regarding 
providing  grading  services  and  licensing 
graders  without  discrimination  due  to 
age  or  disabilities. 

The  facilities  and  equipment  which 
the  applicant  furnishes  the  graders  are 
expanded  to  include  other  facilities  and 
equipment  as  may  othenvise  be 
required. 

The  amendments  revise  the 
regulations  to  comply  with  the  Nutrition 
Labeling  and  Education  Act  of  1990. 

Also  revi.sed  are  the  existing  methods 
of  identifying  cartons  to  require  that 
each  officially  identified  carton  of  shell 
eggs  be  lot  numbered  on  either  the 
carton  or  the  consumer  package. 

The  amendments  revise  the  minimum 
facility  and  operating  requirements  for 
shell  egg  grading  and  packing  plants  bv 
updating  grading  room  requirements. 

Shell  egg  cleaning  operations  also  are 
revised  to  require  that  the  temperature 
of  the  water  used  to  spray  rinse  shell 
eggs  be  at  least  as  warm  as  the  water 
used  to  wash  the  shell  eggs. 
Additionally,  the  National  Supervisor  is 
specifically  authorized  to  approve 
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methods  of  sanitizing  shell  eggs  other 
than  the  normal  spray  rinse  method. 

The  amendments  delete  U.S. 
Wholesale  Grades  and  Weight  Classes 
for  Shell  Eggs. 

The  standards  for  B  quality  in  U.S. 
Nest-Run  Grades  for  shell  eggs  are 
amended  to  allow  shell  eggs  with 
pronounced  ridges  and  thin  spots  to  be 
included  in  the  maximum  percentage 
tolerance  permitted  for  B  quahty. 

Comments 

AMS  published  proposed  revisions  in 
the  Federal  Register  (59  FR  15866)  on 
April  5, 1994.  to  the  Regulations 
Governing  the  Grading  of  Shell  Eggs  and 
U.S.  Standards.  Grades,  and  Weight 
Classes  for  Shell  Eggs  in  7  CFR  part  56. 
A  60-day  comment  period  was 
provided. 

Three  comments  were  received,  two 
from  State  government  representatives 
and  one  &x>m  a  shell  egg  processor. 

Two  commenters  expressed  overall 
support  of  the  proposal.  One  commenter 
recommended  including  in  7  CFR  56.37 
a  sentence  to  read  that  consumer 
packaging  material  for  eggs 
manufactured  prior  to  May  8. 1994.  be 
excluded  from  the  nutrition  labeling 
requirements,  defining  a  "lot"  in  7  CFR 
56.37.  and  requiring  in  7  CFR  part  56.76 
that  eggs  be  spray  rinsed  with  fresh 
water  ten  degrees  higher  than  the 
temperature  of  the  wash  water.  AMS  did 
not  adopt  these  recommendations.  AMS 
does  not  have  the  authority  to  authorize 
the  use  of  cartons  which  do  not  conform 
to  the  Food  and  Drug  Administration's 
rules  and  regulations.  Such  approval  is 
l)eyond  the  scope  of  the  shell  egg 
grading  regulation's  authority.  A  "lot"  is 
clearly  defined  in  the  current 
regulations  as  the  consecutive  day  of  the 
year  in  which  the  eggs  were  packed  or 
other  systems  as  may  be  approved  by 
the  Administrator.  Rinse  water  that  is  at 
least  as  warm  as  wash  water  will  help 
to  reduce  bacterial  contamination  of 
shell  eggs  without  causing  excessive 
thermal  breakage.  Firms  always  have  the 
option  to  utilize  a  rinse  water  that  is 
warmer  than  the  wash  water  to  the 
extent  that  their  own  processing 
operations  will  allow.  The  commenter 
also  recommended  using  fresh  water  for 
the  spray  rinse.  It  was  not  clear  what 
was  meant  by  "fresh"  water.  However, 
all  shell  egg  plants  which  utilize  the 
Department's  voluntary  shell  egg 
grading  service  are  required  to  provide 
to  AMS  certification  that  the  water  used 
in  its  grading  processes  is  potable. 

The  proposed  method  oi  sealing  cases 
of  eggs  provided  in  the  proposed  rule 
specified  that  approximately  2-3  inch 
plastic  or  gummed  tape  be  used  to  cover 
all  seams.  No  comments  were  received 


on  this  provision.  However,  AMS 
evaluated  this  requirement  further 
during  the  comment  period  and 
ascertained  that  a  specific  tape 
measurement  was  not  necessary  so  long 
as  cases  were  securely  closed. 
Accordingly.  AMS  is  making  this 
change  without  an  additional 
opportunity  for  comments  because  the 
change  will  eliminate  burden  and 
provide  the  flexibility  to  adapt  to  future 
changes  in  packaging  material 
technology. 

With  the  exception  of  the  above 
change,  the  regulatory  text  contained  in 
the  proposed  rule  is  hereby  adopted. 

List  of  Subjects  7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labehng.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  part  56  is  amended  as  follows: 

PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS.  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

1.  The  authority  citation  for  Part  56  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  56.1  is  amended  by  revising 
the  term  "quality  assurance  inspector" 
and  adding  alphabetically  the  new  term 
"washed  ungraded  eggs"  to  read  as 
follows: 

§  56.1    Meaning  of  words  and  tenns 
defined. 

•        •        *        •        * 

Quality  assurance  inspector  means 
any  designated  company  employee 
other  than  the  plant  owner,  manager, 
foreman,  or  supervisor,  authorized  by 
the  Secretary  to  examine  product  and  to 
supervise  the  labeling,  dating,  and 
lotting  of  officially  graded  shell  eggs  and 
to  assure  that  such  product  is  packaged 
under  sanitary  conditions,  graded  by 
authorized  personnel,  and  maintained 
under  proper  inventory  control  until 
released  by  an  employee  of  the 
Department. 
***** 

Washed  ungraded  eggs  means  eggs 
which  have  been  washed  but  not  sized 
or  segregated  for  (juality. 

3.  Section  56.3  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§56.3    Administration. 

***** 

(b)  The  conduct  of  all  services  and  the 
licensing  of  graders  under  these 
regulations  shall  be  accomplished 
without  discrimination  as  to  race,  color, 
national  origin,  religion,  age.  sex.  or 
disability. 


4.  Section  56.17  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  56.1 7    Faciiities  and  equipment  for 
graders. 

***** 

(b)  Furnished  office  space,  a  desk  and 
file  or  storage  cabinets  (equipped  with 

a  satisfactory  locking  device),  suitable 
for  the  security  and  storage  of  official 
stamps  and  supplies,  and  other  facilities 
and  equipment  as  may  otherwise  be 
required.  •  *  * 
»        «        *        •        » 

5.  Section  56.35  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  56.35    Authority  to  use,  and  approval  of 
official  Identification. 

•  *        *        *        • 

(c)  Nutritional  labeling.  Nutrition 
information  must  be  included  with  the 
labeling  on  each  unit  container  of 
consumer  packaged  shell  eggs  in 
accordance  with  the  provisions  of  Title 
21.  Chapter  I.  Part  101,  Regulations  for 
the  Enforcement  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Fair 
Packaging  and  Labeling  Act.  The 
nutrition  information  included  on  labels 
is  subject  to  review  by  the  Food  and 
Drug  Administration  prior  to  approval 
by  the  Department. 

6.  Section  56.36  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(2)  to  read  as  follows: 

§  56.36    Information  required  on  and  fomfi 
of  grademark. 

•  *        *        •        » 

(b)  *  •  • 

(2)  •  *  *  The  grademark  shall  be 
printed  on  the  carton. 

7.  Section  56.37  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  56.37    Lot  martung  of  ofTiciaily  identified 
product 

Each  carton  identified  with  the 
grademarks  shown  in  Figures  2.  3.  or  4 
of  §  56.36  shall  be  legibly  lot  numbered 
on  either  the  carton  or  the  consumer 
package.  •  *  • 
***** 

8.  Section  56.76  is  amended  by 
revising  paragraphs  (b)  and  (e)(10).  to 
read  as  follows: 

§  56.76    Minimum  -facility  and  operating 
requirements  for  shell  egg  grading  and 
packing  plants. 

•  •        •        •        * 

(b)  Grading  room  requirements.  (1) 
The  egg  grading  or  candling  area  shall 
be  adequately  darkened  to  make 
possible  the  accurate  quality 
determination  of  the  candled 
appearance  of  eggs.  There  shall  be  no 


other  light  source  or  reflections  of  light 
that  interfere  with,  or  prohibit  the 
accurate  quality  determination  of  eggs 
in  the  grading  or  candling  area. 

(2)  The  grading  and  candling 
equipment  shall  provide  adequate  light 
to  facilitate  quality  determinations. 
Other  light  sources  and  equipment  or 
facilities  shall  be  provided  to  permit  the 
detection  and  removal  of  stained  and 
dirty  eggs  or  other  undergrade  eggs. 

(3)  Adequate  facilities,  equipment, 
and  light  sources  shall  be  provided  to 
determine  the  condition  of  packing 
material. 

(4)  Egg  weighing  equipment  shall  be 
provided.  The  egg  weighing  equipment 
shall  be  constructed  to  permit  cleaning; 
operation  in  a  clean,  sanitary  manner, 
and  shall  be  capable  of  ready 
adjustment. 

(5)  Adequate  ventilation  shall  be 
provided. 


(10)  Washed  eggs  shall  be  spray- 
rinsed  w  ith  water  having  a  temperature 
equal  to.  or  wanner  than,  the 
temperature  of  the  wash  water  and 
contain  an  approved  sanitizer  of  not  less 
than  50  p/m  nor  more  than  200  p/m  of 
available  chlorine  or  its  equivalent. 
Alternate  procedures,  in  lieu  of  a 
sanitizer  rinse,  may  be  approved  by  the 
National  Supervisor. 
•        *        •        •        • 

§§56.226,  56.227,  and  56.228    (Removed 
and  Reserved] 

9.  Sections  56.226,  56.227.  and  56.228 
are  removed  and  reserved. 

10.  Section  56.230  is  revised  to  read 
as  follows: 


_%  AA  Quality" 


(e) 


§56.230    Grade. 

"U.S.  Nest-Run 

shall  consist  of  eggs  of  current 
production  of  which  at  least  20  percent 
are  AA  quality;  and  the  actual 
percentage  of  AA  quality  eggs  shall  be 
stated  in  the  grade  name.  Within  the 


maximum  of  15  percent  which  may  be 
below  A  quality,  not  more  than  10 
percent  may  be  B  quality  for  shell 
shape,  pronounced  ridges  or  thin  spots, 
interior  quality  (including  meat  or  blood 
spots),  or  due  to  rusty  or  black  ish- 
appearing  cage  marks  or  blood  stains, 
not  more  than  5  percent  may  have 
adhering  dirt  or  foreign  material  on  the 
shell  Vi  inch  or  larger  in  diameter,  not 
more  than  6  percent  may  be  Checks,  and 
not  more  than  3  percent  may  be  Losss. 
Marks  which  are  slightly  gray  in 
appearance  and  adhering  dirt  or  foreign 
material  on  the  shell  less  than  Vi  inch 
in  diameter  are  not  considered  quality 
factors.  The  eggs  shall  be  officially 
graded  for  all  other  quality  factors.  No 
(ase  may  contain  less  than  75  percent  A 
quality  and  AA  quality  eggs  in  any 
combination. 

11.  Section  56.231  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  56.231    Summary  of  grade. 


Minimum  percentage  of 
quality  required  (lot  aver- 
age) a 

Maximum  percentage  toler- 
ance permitted  (15  per- 
cent lot  average) ' 


Nest-fun  grade,  descrtptron ' 


AA  quality* 


A  quality  of  better^ 

B  quality  for  s^ell  shape,  pronounced  ndges  or  ttiin  spots,  interior  quai:ry  (irsclodirM  blood  &  meat 
spots)  or  cage  marV;s  «  and  blood  stains. 


Checks , 

Loss  J^ 

Adhering  dirt  or  foreign  material  '/^  inch  or  larger  in  diameter 


U.S.  ^es^ 

run 

percent  AA 

quality^ 


20 


85 
10 


6 
3 
5 


'Stains  (other  ttian  rusty  or  blackish  appearing  cage  maris  or  biood  stains),  and  adhenng  d*t  and  foreign  matenal  on  the  «^ll  less  than  '/- 
inch  m  diameter  shall  not  be  considered  as  quality  factors  m  determining  the  grade  desig.'iat.wi  «  en<.  on  ine  snen  less  man  /. 

^  The  actual  total  percentage  rrnjst  t>e  stated  in  the  grade  name. 

3  Substitution  of  eggs  of  higher  qualrties  for  lower  s;»cified  qtialtties  is  permitted 

*No  case  may  contain  less  than  10  percent  AA  quahty. 

^No  case  may  contain  (ess  than  75  percent  A  quality  and  AA  quality  eggs  in  any  combination 
nJ S.d'^i5\s'S5lirfSs°'  ^^"^  *"  appearance  s>^ali  be  considered  as  quatrty  factors.  Marks  *hK*.  are  sUghdy  gray  m  app^a-ance  are 


12.  Section  56.234  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§56.234    Packaging  material. 
***** 

(c)  Sealing:  The  tops  of  all  cases  must 
be  securely  closed,  so  they  will  not  open 
during  transportation,  by  applying 
paper  gummed,  plastic,  or  other  suitable 
tape  or  by  methods  that  would  secure 
seams  made  by  the  closing  of  the  top  of 
the  case.  The  tape  shall  extend  down 
the  sides  and/or  ends  of  the  case  a 
sufficient  length  to  preclude  the  top 
flaps  from  opening  while  permitting  the 
official  identification  of  the  <:ase.  as 
applicable. 


Dated:  Ma.Th  1.199.5. 
Lon  Hatamiya. 
Administrator. 

|FR  D;)C.  95-554J  Filed  ^-b-9?K  8:4S  ami 
BILUNG  OOOe  3410-02-P 

7  CFR  Part  989 
[FV95-M9-1IFR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Final  Free  and  Reserve 
Percentages  for  the  1994-95  Crop  Year 
for  Zante  Currant  and  Other  Seedless 
Raisins 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Interim  final  n'.li;  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  establishment  of  final 
free  and  r&serve  percentages  for  1994 
crop  Zante  Currant  and  Other  Seedless 
raisins.  The  percentages  are  40  percent 
free  and  60  percent  reser\e  for  c<ich  of 
these  varittal  types.  These  percentages 
are  intended  to  stabilize  supplies  and 
prices  and  to  help  counter  the 
destabilizing  effects  of  the  burdensome 
oversupply  situation  facing  the  raisin 
industry.  This  rule  was  recommended 
by  the  Raisin  Administrative  Committee 
(Committee),  the  body  which  lo«;.nlly 
administers  the  marketing  order 
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DATES:  This  interim  final  rule  becomes 
effective  March  7.  1995,  and  applies  to 
all  Zante  Currant  and  Other  Seedless 
raisins  acquired  from  the  beginning  of 
the  1994-95  crop  year.  Comments 
which  are  received  by  April  6.  1995  will 
be  considered  prior  to  any  finalization 
of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  252.')-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456,  or  faxed 
to  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Diest,  Marketing  Spe<:ialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA. 
2202  Monterey  Street,  Suite  102B. 
Fresno,  California  93721;  telephone: 
(209)  487-.5901:  or  Mark  A.  Slupek. 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Room 
252.3-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  202-20,5- 
2830. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
989  (7  CFR  part  989).  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  liepartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Exe<:utive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  final  free  and  reserve  percentages 
may  be  established  for  raisins  acquired 
by  handlers  during  the  crop  year.  This 
rule  establishes  final  free  and  reserve 
percentages  for  Zante  Currant  and  Other 
Seedless  raisins  for  the  1994-95  crop 
year,  beginning  August  1.  1994.  through 
July  31.  1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  iinduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  20  handlers 
of  California  raisins  who  are  subje<;t  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  4,.500 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  bv  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  who.se  annual  receipts  are  less 
than  $5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000.  A 
minority  of  handlers  and  a  majority  of 
producers  of  California  raisins  may  be 
classified  as  small  entities. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 
California  raisins.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Committee,  which  is  responsible  for 
local  administration  of  the  order.  Under 
the  order,  reserve  raisins  may  be:  Sold 
at  a  later  date  bv  the  Committee  to 


handlers  for  free  use;  used  in  diversion 
programs;  exported  to  authorized 
countries;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year: 
or  disposed  of  in  other  outlets 
noncompetitive  with  those  for  free 
tonnage  raisins. 

While  this  rule  may  restrict  the 
amount  of  Zante  Currant  and  Other 
Seedless  raisins  that  enter  domestic 
markets,  final  free  and  reserve 
percentages  are  intended  to  lessen  the 
impact  of  the  oversupply  situation 
facing  the  industry  and  promote 
stronger  marketing  conditions,  thus     ' 
stabilizing  prices  and  supplies  and 
improving  grower  returns.  In  addition  to 
the  quantity  of  raisins  released  under 
the  preliminary  percentages  and  the 
final  pen:entages.  the  order  specifies 
methods  to  make  available  additional 
raisins  to  handlers  by  requiring  sales  of 
reserve  pool  raisins  for  use  as  free 
tonnage  raisins  under  "10  plus  10" 
offers,  and  authorizing  sales  of  reserve 
raisins  under  certain  conditions. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specifies  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  is  met  by  the  establishment  of  a 
final  pert;entage  which  releases  100 
percent  of  the  trade  demand  and  the 
additional  release  of  reserve  raisins  to 
handlers  under  "10  plus  10"  offers.  The 
"10  plus  10"  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 

Pursuant  to  section  989.54  of  the 
order,  the  Committee  met  on  August  15. 
1994,  to  review  shipment  and  inventory 
data,  and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  The  trade  demand  is  90 
percent  of  the  prior  year's  shipments  of 
free  tonnage  and  reserve  tonnage  raisins 
sold  for  free  use  for  each  varietal  type 
into  all  market  outlets,  adjusted  by 
.subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  by  adding  to  the  trade  demand 
the  desirable  carryout  for  each  varietal 
type  at  the  end  of  that  crop  year.  As 
specified  in  section  989.154,  the 
desirable  carryout  for  each  varietal  type 
shall  be  equal  to  the  shipments  of  free 
tonnage  raisins  of  the  prior  crop  year 
during  the  months  of  August, 
September,  and  one  half  of  October.  II 


the  prior  year's  shipments  are  limited 
because  of  crop  conditions,  the  total 
shipments  during  that  period  of  time 
during  one  of  the  three  years  preceding 
the  prior  crop  year  may  be  used,  in 
accordance  with  these  provisions,  the 
Committee  computed  and  announced  a 
1994-95  trade  demand  of  787  tons  for 
Other  Seedless  raisins. 

Section  989.54  of  the  order  also 
authorizes  the  Committee  to  consider 
factors  which  pertain  to  the  marketing 
of  raisins,  including  an.  estimated  trade 
demand  which  differs  from  the 
computed  trade  demand.  At  its  August 
15.  1994.  meeting,  the  Committee 
computed  a  trade  demand  of  500  tons 
for  Zante  Currants.  The  Committee, 
however,  determined  that  anticipated 
changes  in  the  market  conditions  for 
Zante  Currants  warranted  an  estimated 
trade  demand  substantially  higher  than 
this. 

Entering  this  season,  the  California 
raisin  industry  was  carrying  a  very  large 
supply  of  1992-93  and  1993-94  crop 
Zante  Currants  and  projected  a  record 
production  in  1994-95.  The  Committee 
recommended  actions  to  help  handlers 
sell  their  tonnage  at  prices  competitive 
with  other  currant  prices  in  domestic 
and  export  markets.  Because  of  these 
actions,  the  Committee  believed  that  the 
computed  trade  demand  was 
insufficient  and  decided  to  calculate  its 
percentages  based  on  an  estimated  trade 
demand  of  2.200  tons. 

When  the  Committee  met  on  October 
5,  1994,  the  field  price  for  Zante 
Currants  had  been  established,  but  the 
field  price  for  Other  Seedless  raisins 
had  noL  Section  989.54(b)  of  the  order 
requires  the  Committee  to  compute 
percentages  which  release  85  percent  of 
the  trade  demand  for  varieties  for  which 
field  prices  have  been  established  and 
65  percent  for  varieties  which  have  not. 
Thus,  when  the  Committee  met  on  that 
date,  it  computed  and  announced 
preliminary  crop  estimates  and 
preliminary  free  and  reserve  percentages 
for  Zante  Currant  and  Other  Seedless 
raisins  which  released  85  percent  and 
65  percent  of  the  trade  demands, 
respectively.  The  preliminary  crop 
estimates  and  preliminary'  free  and 
reserve  percentages  were  as  follows: 
6,074  tons,  31  percent  free  and  69 
percent  reserve  for  Zante  Currants;  and 
4.073  tons,  13  percent  free  and  87 
percent  reserve  for  Other  Seedless 
Raisins.  The  Committee  also  authorized 
the  Committee  staff  to  increase  the 
preliminary  percentages  to  release  85 
percent  of  the  trade  demands  for  varietal 
types  without  established  field  prices 
when  the  field  prices  were  established. 
For  Other  Seedless  raisins,  the 
preliminary  percentages  were  adjusted 


soon  thereafter  to  16  percent  free  and  84 
percent  reserve. 

Also  at  that  meeting,  the  Committee 
computed  and  announced  preliminary 
crop  estimates  and  preliminary  free  and 
reserve  percentages  for  Dipped  Seedless. 
Oleate  and  Related  Seedless,  Sultana. 
Muscat.  Monukka,  and  Golden  Seedless 
raisins.  On  January  12, 1995,  the 
Committee  decided  that  volume  control 
percentages  only  were  warranted  for 
Zante  Currant.  Other  Seedless,  and 
Natural  (sun-dried)  Seedless  raisins. 
The  Committee  delayed  announcing 
final  pen:entages  for  Natural  (sun-dried) 
Seedless  raisins  until  more  shipment 
and  production  information  was 
available.  It  determined  that  the 
supplies  of  the  other  varietal  types 
would  be  less  than  or  close  enough  to 
the  computed  trade  demands  for  each  of 
these  varietals.  Thus,  volume  control 
percentages  would  not  be  necessary  to 
maintain  market  stability. 

Pursuant  to  section  989.54(c),  the 
Committee  may  adopt  interim  free  and 
reserve  percentages.  Interim  percentages 
may  release  less  than  the  computed 
trade  demand  for  each  varietal  type. 
Interim  percentages  for  both  Zante 
Currant  and  Other  Seedless  raisins  of 
39.75  percent  free  and  60.25  percent 
reserve  were  computed  and  announced 
on  January  12.  1995.  That  action 
released  most,  but  not  all.  of  the 
computed  trade  demand  for  Zante 
Currant  and  Other  Seedless  raisin.s. 

Under  section  989.54(d)  of  the  order, 
the  Committee  is  required  to 
recommend  to  the  Secretary,  no  later 
than  February  15  of  each  crop  year,  final 
free  and  reserve  percentages  which, 
when  applied  to  the  final  production 
estimate  of  a  varietal  type,  will  tend  to 
release  the  full  trade  demand  for  any 
varietal  type. 

The  Committee's  estimates,  as  of 
January  12.  1995.  of  1994-95  production 
of  Zante  Currant  and  Other  Seedless 
raisins  are  5.507  and  1,973  tons, 
respectively.  For  Zante  Currants, 
dividing  the  estimated  trade  demand  of 
2,200  tons  by  the  final  estimate  of 
production  results  in  a  final  free 
percentage  of  40  percent  and  a  final 
reserve  percentage  of  60  percent.  For 
Other  Seedless  raisins,  dividing  the 
computed  trade  demand  of  787  tons  by 
the  final  estimate  of  production  results 
in  a  final  free  percentage  ol  40  percent 
and  a  final  reser\'e  percentage  of  60 
percent. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


After  consideration  of  all  n>!evant 
information  presented,  including  the 
Committee's  recommendations  and 
other  information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  de<:lared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  al.so 
found  and  determined  that  upon  good 
cau.<;e  if  is  impraclicable.  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminan,'  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effe<:tive 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  relevant  provisions  of 
this  part  require  that  the  percentages 
designated  herein  for  the  1994-95  crop 
year  apply  to  all  Zante  Currant  and 
Other  Seedless  raisins  acquired  from  the 
beginning  of  that  crop  year;  (2)  handlers 
are  currently  marketing  1994-95  crop 
raisins  of  the  Zante  Currant  and  Other 
Seedless  varietal  types  and  this  action 
should  be  taken  promptly  to  achieve  the 
intended  purpose  of  making  the  full 
trade  demand  available  to  handlers;  (3) 
handlers  are  aware  of  this  action,  which 
was  recommended  by  the  Committee  at 
an  open  meeting,  and  need  no 
additional  time  to  comply  with  these 
percentages;  and  (4)  this  interim  final 
rule  provides  a  30-day  period  for 
written  comments  and  all  comments 
received  will  be  considered  prior  to 
finalization  of  this  interim  final  rule. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes.  Marketing  agreements. 
Raisins.Tleporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows 

Atithorily:  7  U.S.C.  bOl-674. 

2.  Sec;tion  989.247  is  added  to 
Subpart — Supplementary-  Regulations  to 
read  as  follows: 

Note:  This  section  will  nut  appr^iir  in  the 
cinnual  QxIp  of  Fedcnil  R(;gula(i(*n.s. 

§  989.247    Final  free  and  reserve 
percentages  (or  the  1994-95  crop  year. 

The  final  percentages  for  Zante 
Currant  and  Other  Seedless  raisins 
acquired  by  handlers  during  thefTop 
year  beginning  on  Augu<;t  1.  1994. 
which  shall  be  free  tonnage  and  reserve 
tonnage,  respectively,  are  desigit.ited  as 
follows: 
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Percentage 

Free 
per- 
cent- 
age 

Re- 
serve 

Zante  Currant 

40 
40 

60 

Other  Seedless 

60 

UMI 


Dated:  Miinh  1.  1995. 
Sharon  Bomer  Laurilsen, 
Deputy  Director.  Fruit  and  Vegptahln  Division. 
|FR  D«k:.  9S-ISM2  Filnd  3-6-9'J:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-CE-07-AD;  Anwndment  39- 
S162;  AD  95-04-10] 

Airworthiness  Directives;  Beech 
Aircraft  CorporatJon  Models  34C,  T- 
34C,  and  T-34C-1  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beech  Aircraft 
Corporation  (Beech)  Models  34C.  T- 
34C,  and  T-34C-1  airplanes.  This  action 
requires  replacing  the  eight  wing 
attachment  steel  bolts  and  hardware 
with  Inconel  bolts  and  hardware.  A 
report  of  the  right  lower  aft  wing 
attachment  nut  assembly  separating  in 
two  pieces  on  a  Model  T-34C-1 
airplane  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  wing  from 
separating  from  the  fuselage  bet;au.se  of 
failure  of  this  assembly 
DATES:  Effective  April  7,  199.S. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Direr  tor 
of  the  Federal  Registar  as  of  April  7, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation.  P.O.  Box 
8.=).  Wichita.  Kansas  67201-008.'5.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1.558, 
601  E.  12th  Street,  Kan.sas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road.  Mid-Continent 


Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316)  946^407. 
SUPPLEMENTARY  INFORMATION:  A 
propo.sal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Beech  Models  34-C,  T-'34C.  and 
T-34C-1  airplanes  was  published  in  the 
Federal  Register  on  October  25,  1994 
(59  FR  53613).  The  action  proposed  to 
require  replacing  the  eight  wing 
attachment  steel  bolts  and  hardware 
with  Inconel  bolts  and  hardware. 
Accomplishment  of  the  proposed 
replacements  would  be  in  accordance 
with  Beech  Service  Bulletin  No,  2487, 
dated  August  1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
propo.sed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  information 
related  to  the  .subject  discussed  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  sf  the  rule  as  proposed  except 
for  minor  editorial  corrections.  1  he  FA.\ 
has  determined  that  these  minor 
corrections  will  not  change  the  meaning 
of  the  AD  or  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  compliance  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-ser\'ice  (TIS).  The  FAA 
has  determined  that  a  calendar  time 
compliance  is  the  most  desirable 
method  because  the  unsafe  condition 
de.scribed  by  this  AD  is  cnu.sed  by  stress 
corrosion.  Stress  corrosion  initiates  as  a 
result  of  airplane  operation,  but  can 
continue  to  develop  regardless  of 
whether  the  airplane  is  in  service  or  in 
storage.  Therefore,  to  ensure  that  the 
above-referenced  condition  is  detected 
and  corrected  on  all  airplanes  within  a 
reasonable  period  of  time  without 
inadvertently  grounding  any  airplanes,  a 
compliance  schedule  based  upon 
calendar  time  instead  of  hours  TIS  is 
required. 

The  FAA  estimates  that  494  airplanes 
in  the  US,  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
the  re()uired  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  SBOO  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $632,320. 
This  figure  is  ba.sed  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  accomplished  the  required 
replacement. 


The  Beech  Aircraft  Company  has 
informed  the  FAA  that  89  wing 
attachment  as.sembly  kits  have  twen 
sold.  Assuming  that  each  ofthe.se  kits  is 
in.stalled  on  an  affected  airplane,  this 
would  reduce  the  cost  impact  of  the 
required  AD  upon  U.S.  operators  of  the 
affected  airplanes  bv  $113,920  from 
$632,320  to  $518,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979);  and  (3) 
will  not  have  a  significant  econonii«: 
impact,  positive  or  negative,  on  a 
sub.stantial  number  of  small  entities 
under  the  criteria  of  (he  Reguuiloiy 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pr.rt  39 
contiiuies  to  read  as  follows: 

Authority:  49  li.S.C.  App.  13.'i4(,il,  14^1 
and  142:!:4'.i  r„S.C.  10(i(g):and  UCI'K 
n.«9. 

§39.13    [Amended] 

2.  Suction  39,13  is  amended  by 
adding  a  nivv  airworthiness  (iir«M:(i\(!  lo 
read  as  follows: 

95-04-10    Becxh  Aircraft  Corporation: 

.\mril(iiiiiMlt  ;i9-91H2   Dockri  \u  'M- 

(:e-07-ad. 

.4/j/j/'/((j/)//j/i-.'  The  folli.win}?  nioilrl  .tnd 
si-riiil  nuinl)i'r  airplaniis,  curtificatiul  in  any 


catDgory.  that  have  steel  wing  attachmnnt 
assembly  bolts  and  hardware: 


Model 


34C  

T-34C  ... 
T-34C-1 


Serial  numbers 


GP-1  ttirough  GP-50, 
GL-2  through  GL-353. 
GM-1  through  GM-71   and 
78  through  GM-98. 


GM- 


Compliartce:  Within  whichever  of  the; 
following  occurs  later,  unless  already 
accomplished: 

•  Four  years  after  airplane  manufacture: 

•  Four  years  after  installing  a  new  wing 
iittac  hment  assembly:  or 

•  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD. 

To  prevent  the  wing  from  separating 
from  the  fuselage  because  of  failure  of 
the  wing  attactunent  nut  assembly, 
accomplish  the  following: 

(a)  Replace  all  eight  steel  wing  attach 
bolts  and  hardware  with  Inconel  bolts 
and  hardware  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  in  Beech  Service  Bulletin  No. 
2487.  dated  August  19  1993. 

Note  1:  Replacing  all  eight  steel  wing 
attach  bolts  and  hardware  with  Inconel  bolts 
and  hardware  as  required  by  this  AD 
eliminates  the  repetitive  inspection 
requirements  of  AD  85-22-05,  Amendment 
39-5146.  for  the  affected  airplanes. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  ofthe  compliance  time;  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  1801  Airport 
Koad.  Room  100,  Mid-Continont  Airport. 
Wichita,  Kansas  67209.  The  request  shall  U- 
forwarded  through  an  appropriate  FA.^ 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  meth(Kls  ot 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  AGO. 

(d)  the  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Beech 
Service  Bulletin  No.  2487,  dated  August 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  ofthe  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
ft-om  the  Beech  Airc;raft  GorpoVation.  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA.  Central  Region, 
Office  ofthe  Assistant  Chief  Counsel,  Room 
15.58.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,.  suite 
700,  Washington.  DC 

(o)  This  amendment  (39-9162)  becomes 
effective  on  April  7, 1995, 


Issued  in  Kansas  City.  Mis.souri,  on 
Febniary  14.  1995, 
Barry  D.  Clements, 

Manager.  Small  Airplane  Directomte.  Airrmft 
Certification  Service. 

IFR  Doc,  95^367  Filed  3-6-95:  8:45  ami 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[DocKet  No.  94-NM-132-AD;  Amendment 
39-9156;  AD  95-04-04] 

Airworthiness  Directives;  British 
Aerospace  Model  Avro  146-RJ70A  and 
-RJ85A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  A\TO  146-RJ70A  and  -RJ85A 
series  airplanes,  that  requires  an 
inspection  to  identify  and  remove 
certain  cable  terminals  on  the  auxiliary 
power  unit  (APU)  starter  circuit  and 
installation  of  certain  new  cable 
terminals.  This  amendment  is  prompted 
by  a  report  that,  during  an  inspection  of 
the  cable  terminals  on  the  APU  starter 
circuit,  incorrect  cable  terminals  were 
found  installed  on  these  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  the  installation  of 
correct  starter  cable  terminals  in  the 
APU;  incorrect  cables  could  lead  to  the 
inability  ofthe  pilot  to  start  the  APU 
when  needed  in  a  situation  of  loss  of 
other  electrical  power  sources, 
DATES:  Effective  April  6, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  6. 
1995. 

ADDRESSES:  The  sen-ice  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Holdings,  Inc.. 
Avro  International  Aerospace  Division, 
P.O.  Box  16039,  Dulles  International 
Aiiport,  Washington  DC  20041-6039, 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FA.'l,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  9805.5-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  Model  Avro  146-RJ70A  and 
-RJ85A  series  airplanes  was  published 
in  the  Federal  Register  on  November  7. 
1994  (59  FR  55383).  That  action 
proposed  to  require  a  detailed  visual 
inspection  to  identify  the  cable 
terminals  fitted  to  cables  KA47  and 
KA48  on  the  APU  starter  circ:uit  at 
terminal  block  KA9,  removal  of  certain 
cable  terminals,  and  installation  of 
certain  new  cable  terminals. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  ofthe  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affe<;l 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  .such  approvals.  A  note  has 
been  added  to  this  final  nile  to  clarify 
this  rwjuirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  infiationart-  costs  in 
the  airline  industry-,  the  FAA  has 
determined  that  it  is  necessan.'  to 
increa.se  the  labor  rate  used  in  these 
calculations  from  S55  per  work  hour  to 
S6(l  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  refiect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  ofthe  available 
data,  including  the  comments  noted 
above,  the  FAA  has  detennined  that  air 
safety  and  the  public  interest  niquire  tin- 
adoption  ofthe  rule  with  the  changes 
previously  descril)ed.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scotif 
of  the  AD. 
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The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  if  will  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$250  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,020,  or  $340  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Admini.stration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  i;  S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

95-04-04    British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division  (Formerly  British 
Aerospace,  PLC;  British  Aerospace 
Commercial  Aircraft  Limited): 
Amendment  39-9156.  Docket  94-NM- 
132-AD. 
Applicability:  Model  Avro  146-RJ70A  and 
-R)85A  airplanes,  as  listed  in  Avro 
International  Aerospace  Service  Bulletin  49- 
40,  Revision  1,  dated  March  17. 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  electrical  power  to  the 
auxiliary  power  unit  (APU),  accomplish  the 
following: 

(a)  Within  5  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  identify  the  cable  terminals 
fitted  to  cables  KA47  and  KA48  in  the  APU 
starter  circuit  at  terminal  block  KA9,  in 
accordance  with  Avro  International 
Aerospace  ;5ervice  Bulletin  S.B.  49-40, 
Revision  1,  dated  March  17, 1994.  If  the  cable 
terminals  are  identified  as  part  number  (P/N) 
S1007-042.  prior  to  further  flight,  remove  the 
cable  terminals  and  install  new  cable 
terminals  having  P/N  S1006-040,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flioht  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection,  removal,  and 
installation  shall  be  done  in  accordance  with 
Avro  International  Aerospace  Ser%'ice 
Bulletin  S.B.  49-40,  Revision  1.  dated  March 
17. 1994,  which  contains  the  following  list  of 
effective  fiages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1  

2-4  

1  

Original  .... 

Mar.  17.  1994. 
Feb.  16,  1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51 .  Copies  may  be  obtained 
from  British  Aerospace  Holdings.  Inc.,  Avro 
International  Aerospace  Division,  P.O.  Box 
16039,  Dulles  International  Airport. 
Washington  DC  20041-6039.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
April  6,  1995. 

Issued  in  Renton.  Washington,  on  February 
15.1995. 

Darrell  M.  Pederson, 
Act/ng  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
jFR  Doc.  95-4255  Filed  3-6-95:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-CE-10-AD;  Amendment  39- 
9161;  AD  95-04-09] 

Airworthiness  Directives;  Pilatus 
Britten-Norman  BN2A,  BN2B,  and 
BN2T  Islander  Series  and  BN2A  Mk  III 
Trislander  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  thai 
applies  to  Pilatus  Britten-Norman 
BN2A,  BN2B,  and  BN2T  Islander  and 
BN2A  Mk  III  Trislander  series  airplanes 
that  are  equipped  with  a  nose  wheel 
steering  disconnect  system  with  either  a 
Modification  NB/M/503  or  Modification 
NB/M/733  nose  undercarriage  unit.  This 
action  requires  repetitively  inspecting 
the  nose  wheel  steering  drive  ring  for 
cracks,  and  replacing  any  cracked  drive 
ring.  A  report  of  the  rudder  pedals 
jamming  in  the  central  position  during 
takeoff  on  one  of  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 


prevent  failure  of  the  nose  wheel 
steering  system  because  of  a  cracked 
drive  ring,  which,  if  not  detected  and 
corrected,  could  result  in  the  inability  to 
move  the  rudder  pedals. 
DATES:  Effective  April  14. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  14. 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Britten-Norman  Ltd,  Bembridge, 
Isle  of  Wight,  United  Kingdom,  P035 
5PR.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Delano  D.  Castle,  Program  Manager, 
Brus.sels  Aircraft  Certification  Office, 
FAA,  Europe,  Aft-ica,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830.  extension  2716;  facsimile 
(322)  230.6899;  or  Mr.  John  P.  Dow.  Sr.. 
Project  Officer.  Small  Airplane 
Directorate,  Airplane  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  42r>- 
2169. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Pilatus  Britten-Norman  BN2A. 
BN2B,  and  BN2T  Islander  and  BN2A 
Mk  III  Trislander  series  airplanes  that 
are  equipped  with  a  nose  wheel  steering 
disconnect  system  with  either  a 
Modification  NB/M/503  or  Modification 
NB/M/733  nose  undercarriage  unit  was 
published  in  the  Federal  Register  on 
October  25,  1994  (59  FR  53615).  The 
action  proposed  to  require  repetitively 
inspecting  the  nose  wheel  steering  drive 
ring  for  cracks,  and  replacing  any 
cracked  drive  ring.  The  proposed 
inspection  would  be  accomplished  in 
accordance  with  Pilatus  Britten-Norman 
Service  Bulletin  No.  BN-2/SB.214,  Issue 
1,  dated  September  23, 1993.  The  drive 
ring  replacement,  if  necessary,  would  be 
accomplished  in  accordance  with  the 
applicable  maintenance  manual. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  or  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workliour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $900.  This  figure  does 
not  take  into  account  the  cost  of 
repetitive  inspections  or  the  cost  of 
replacing  any  cracked  drive  ring.  The 
FAA  has  no  way  of  determining  how 
many  repetitive  inspections  each 
owner/operator  would  incur  over  the 
life  of  the  airplane  or  how  many  drive 
rings  may  be  cracked. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}^  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Fehruar}'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .{<» 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(,i),  14^1 
and  1423:  49  U.S.C.  106(n):-and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-04-09    Pilatus  Britten-Norman: 

Amendment  39-9161:  Docket  No.  94- 
CE-IO-AD. 

Applicability:  B\2A,  Bi\2B,  and  BN2T 
Islander  and  BN'2A  Mk  III  Trislander  series 
airplanes,  certificated  in  any  catogor>-.  that 
are  equipped  with  a  nose  wheel  steering 
discortnect  system  with  either  a  Modificatiiij, 
NB/M/503  of  Modification  NB/M/733  nose 
undercarriage  unit. 

Comp//ance;  Required  within  the;  next  1(H) 
hours  time-in-scr\  ice  (TIS),  unless  already 
accomplished,  and  thereafter  at  intnr\als  nr.i 
to  exceed  100  hours  TIS. 

To  prevent  failure  of  the  nose  wherl 
steering  system  because  of  a  cracked  drive 
ring,  which,  if  not  delected  and  corrected, 
could  result  in  the  inability  to  move  the 
rudder  pedals,  accomplish  the  following: 

(a)  Visually  inspect  the  nose  wheel  stec.-ii;.; 
drive  ring  for  cracks  In  accordance  with  the 
ACTION  section  of  Pilatus  Britten-Norman 
Ser\'ice  Bulletin  No.  BN-2/SB.214.  Issue  1 . 
dated  September  23.  1993.  Prior  to  furthr-r 
flight,  replace  any  cracked  nose  wheel 
steering  drive  ring  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Special  flight  permits  may  be  issued  i:; 
accordance  with  sections  21.197  and  21  19't 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .M) 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  tiy  the- 
Manager.  Brussels  .Mrcraft  Certification 
Office  (ACO).  FAA,  Europe.  Africa,  and 
Middle  East  Office,  c/o  .American  Embassv, 
B-1000  Brussels.  Belgium.  The  request 
should  be  forwarded  through  an  appropriati 
FA.^  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Brussels  ACO. 

Note:  Information  conceming  the  existenr  e 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  U? 
obtained  from  the  Brussels  ACO. 

(d)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus 
Britten-Norman  Service  Bulletin  No.  BN-2 
.SB.214.  Issue  1.  dated  September  23. 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Ftxleral 
Register  in  accordance  with  5  I'.S.C.  552(ti) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pilatus  Britten-Norman  Ltd..  Brmbrid(*e 
Isle  of  Wight.  United  Kingdom.  K);i.i  5PR. 
Copies  may  be  inspected  at  the  FA.A,  CentrHi 
Region.  Office  of  the  Assistant  Chief  Qninsi.I. 
Room  1.S58.  601  E.  12th  Street.  Kans.isCitv. 
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Missouri,  or  at  the  Office  of  the  Federal 
Kngister.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

(e)  This  amendment  (39-9161)  becomes 
effective  on  April  14. 1995. 

Issued  in  Kansas  City.  Missouri,  on 
February  14. 199^. 
Barry  D.  Clements, 

Manager.  Small  Airplane  Diivctorate,  Aircraft 
Certification  Senice. 
|FR  Doc.  95-^369  Filed  3-6-95:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-159-AD;  Amendment 
39-9160;  AD  95-04-08] 

Airworttiiness  Directives;  Boeing 
Model  747-300  and  -400  Series 
Airplanes  Equipped  Witti  BFGoodrich 
Stretched  Upper  Deck  Evacuation 
Slides,  Part  Number  7A1323-(    ) 

AGENCY:  Federal  Aviation 
Administration,  IX3T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747-300 
and  -400  series  airplanes  equipped  with 
certain  stretriied  upper  deck  evacuation 
slides  manufactured  by  BFGoodrich 
series  airplanes.  This  amendment 
requires  modification  of  the  slide's  main 
restraint  strap,  regulator  assembly,  and 
turbo  fan  flapper  retaining  roll  pins. 
This  amendment  is  prompted  by  reports 
of  loss  of  air  pressure  and  non-inflation 
of  the  inflatable  tubes  of  the  slide  due 
to  problems  assoc;iated  with  the  restraint 
strap,  regulator  assembly,  and  turbo  fan 
flapper  retaining  roll  pins.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  air  pressure  or  non- 
inflation  of  the  inflatable  tubes  of  the 
slide,  which  could  impede  the 
successful  evacuation  of  passengers 
from  the  airplane  during  an  emergency. 
DATES:  Effective  April  6, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  6, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Dept.  7916, 
Phoenix.  Arizona  85040.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  S\V.. 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 


California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  &  Equipment  Branch.  ANM- 
130L.  Los  Angeles  Aircraft  Certification 
Office,  FAA.  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard. 
Lakewood,  California  90712-4137; 
telephone  (310)  627-5338;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Boeing  Model  747- 
300  and  -400  series  airplanes  equipped 
with  BFGoodrich  stretched  upper  deck 
evacuation  slides.  Part  Numher 
7A1323-( ),  was  published  in  the 
Federal  Register  on  November  30, 1994 
(59  FR  61296).  That  action  proposed  to 
require  modification  of  the  slide's  main 
restraint  strap,  regulator  assembly,  and 
turbo  fan  flapper  retaining  roll  pins. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposal. 

One  commenter  requests  that  the 
description  of  the  report  that  prompted 
the  proposal  be  clarified.  The  preamble 
to  the  notice  stated  that  the  proposed 
action  was  based,  in  part,  on  a  report 
indicating  that,  "during  deployment  of 
the  slide,  the  turbo  fan  flapper  retaining 
roll  pin  broke,  allowing  the  flapper  to 
fall  out."  The  commenter  wishes  to 
clarify  that  the  reported  incident 
occurred  during  the  deployment  of  a 
slide  that  was  equipped  with  roll  pins 
that  are  common  to  those  used  on  the 
stretched  upper  deck  escape  slide; 
however,  there  have  been  no  reports  of 
roll  pins  breaking  during  deployment  of 
stretched  upper  deck  slides  that  are  the 
subject  of  the  proposed  rule.  The  FAA 
acknowledges  this  clarification. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 


approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  addition  of  the  clarifying  note 
previously  described.  The  FAA  has 
determined  that  the  addition  of  the 
clarifying  note  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  900 
BFGoodrich  stretched  upper  deck 
evacuation  slides  of  the  affected  design 
installed  on  Boeing  Model  747  series 
airplanes  worldwide.  The  FAA 
estimates  that  100  of  these  slides  are 
installed  on  airplanes  of  U.S.  registry 
that  are  affected  by  this  AD.  It  will  take 
approximately  4.5  work  hours  per  slide 
to  accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,402  per  slide  assembly.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$167,200,  or  $1,672  per  slide. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
".significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-08    Boeing:  Amendment  39-9160. 
Docket  94-NM-153-AD 
Applicability:  Model  747-300  and  -400 
series  airplanes  equipped  with  BFGoodrich 
stretched  upper  deck  evacuation  slides,  part 
number  (P/N)  7A1323-1,  -2,  -3,  -4.  -105. 
-106.  -107,  -108,  -109.  or  -110;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardle.ss  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  air  pressure  or  non- 
inflation  of  the  inflation  tubes  of  an 
evacuation  slide,  which  could  impede  the 
evacuation  of  passengers  from  the  airplane 
during  an  emergency,  accomplish  the 
following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  BFGoodrich 
stretched  upper  deck  evacuation  slide.  P/N 
7A1323-( ).  in  accordance  with  the 
Accomplishment  Instructions  of  BFGoodrich 
Service  Bulletin  7A1 323-25-266,  Revision  1, 
dated  September  30. 1994. 

Note  2:  Installation  of  the  "product 
im.provements,"  specified  in  paragraph  2.1.  of 


the  Accomplishment  Instructions  of  the 
service  bulletin,  is, not  required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  L«s 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  BFGoodrich  Service 
Bulletin  7A1323-25-266,  Revision  1,  dated 
September  30, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  BFGoodrich  Company, 
Aircraft  Evacuation  Systems.  Dept.  7916, 
Phoenix  ,  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate.  3960  Paramount 
Boulevard.  lakewood,  California:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
April  6.  1995. 

Issued  in  Renton,  Washington,  on  Februarv- 
16. 1995. 

DarrcU  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  95-4378  Filed  3-6-95:  8:45  ami 
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14  CFR  Part  39 

pocket  No.  93-ANE-40;  Amendment  39- 
9154;  AD  95-04-02] 

Airworthiness  Directives;  Rolls-Royce, 
pic  RB21 1-524  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Rolls-Royce,  pic 
RB211-524  series  turbofan  engines,  that 
requires  a  one-time  modification  of  the 
nozzle  guide  vane  (NOV)  assembly  to 
incorporate  vane  core  reinforcement 
inserts  which  would  prevent  release  of 


the  stage  2  NOV  sea!  ring,  rotor  contact, 
and  severance  of  the  rotor  drive  arm. 
This  amendment  is  prompted  by  a 
report  of  an  uncontained  stage  1  low 
pressure  turbine  failure.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  release  of  the  stage  2  NOV  seal 
ring,  which  could  result  in  an 
uncontained  engine  failure. 
DATES:  Effective  May  8, 1995. 

The  incorporation  by  reference  of 
certain  publications  Hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce,  pic.  P.O.  Box  31, 
Derby,  England  DE2  8BJ;  telephone  44- 
332-242424.  44-332-249936.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA) 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Buriington.  MA 
01803-5299;  telephone  (617) 238-7148, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Rolls-Royce, 
pic  (R-R)  RB21 1-524  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  October  4. 1993  (58  FR 
51585).  That  action  proposed  to  require 
a  one-time  modification  of  the  nozzle 
guide  vane  (NOV)  assembly  to 
incorporate  vane  core  reinfonxinent 
inserts  which  would  prevent  release  of 
the  stage  2  NOV  seal  ring,  rotor  contact, 
and  severance  of  the  rotor  drive  arm  in 
accordance  with  R-R  Mandatory  Service 
Bulletin  (SB)  No.  RB.211-72-9672. 
Revision  1,  dated  November  6, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurs  with  the  rule 
as  proposed. 

One  commenter  states  that  the 
proposed  rule  should  provide  separate 
compliance  times  for  spare  engines.  The 
commenter  further  states  that  the 
proposed  rule  notes  that  no  U.S.  registry 
engines  would  be  affected.  The 
commenter  has  one  affected  spare 
engine,  and  states  that  an  acceptable 


12412         Federal  Register  /  Vol.  60.  No.  44  /  Tuesday,  March  7.  1995  /  Rules  and  Regulations 


level  of  safety  would  be  maintained 
provided  the  spare  engine  is  modified 
within  20  months  of  installation.  The 
FAA  concurs  in  part.  The  FAA  has 
revised  the  economic  analysis  of  this 
final  rule  to  include  the  one  domestic 
spare  engine.  However,  the  FAA  does 
not  concur  with  the  proposal  to  require 
modifying  spare  engines  within  20 
months  after  installation  on  Lockheed 
L-1011  aircraft,  or  at  the  next  shop  visit. 
The  FAA  has  determined  that  the 
acceptable  level  of  safety  maintained  by 
this  AD  is  based  on  total  fleet 
compliance  within  a  finite  period  after 
AD  issuance.  The  commenter's  proposal 
to  modify  spare  engines  within  20 
months  after  installation  or  at  the  next 
shop  visit  could  allow  indefinite 
operation  of  unmodified  engines,  if  an 
engine  were  removed  for  use  as  a  spare 
engine  and  subsequently  installed 
without  undergoing  a  shop  visit. 
Therefore,  the  FAA  concludes  that  the 
compliance  timetable  originally 
provided  in  the  NPRM  is  appropriate  to 
maintain  an  acceptable  level  of  safety. 

j\fter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  300  R-R 
RB21 1-524  series  turbofan  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1  spare 
engine  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  37  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $2,420  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $4,640. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-02    RoUs-Royce,  pic:  Amendment 
39-9154.  Docket  93-ANE-40. 


Applicability:  Rolls-Royce,  pic  (R-R) 
Models  RB211-524B-02,  -524B-B-02. 
-524B3-02. -524B2-19. -524B2-B-19. 
-524C2-19.  and  -524C2-B-19  turlwfan 
engines,  installed  on  but  not  limited  to 
Boeing  747  series  and  Lockheed  L-1011 
series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  release  of  the  stage  2  nozzle 
guide  vane  (NOV)  seal  ring,  which  could 
result  in  an  uncontained  engine  failure, 
accomplish  the  following: 

(a)  For  engines  installed  on  Boeing  747 
series  aircraft,  modify  the  NOV  assembly  in 
accordance  with  R-R  Mandatory  Service 
Bulletin  (SB)  No.  RB.21 1-72-9672.  Revision 
1,  dated  November  6, 1992.  at  the  next  shop 
visit,  but  not  later  than  9  months  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  whichever  occurs  first. 

(b)  For  engines  installed  on  Lockheed  L- 
1011  series  aircraft,  modify  the  NOV 
assembly  in  accordance  with  R-R  Mandatorv- 
SB  No.  RB.211-72-9672.  Revision  1.  dated 
November  6. 1992,  at  the  next  shop  visit,  but 
not  later  than  20  months  after  the  effective 
date  of  this  AD.  whichever  occurs  first. 

(c)  For  the  purpose  of  this  AD.  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 
mating  engine  flanges  or  the  removal  of  a 
disk,  hub,  or  spool. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  ln' 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  he  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  tic  accomplished. 

(f)  The  modification  shall  be  done  in 
accordance  with  the  following  SB: 
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Document  No. 


R-R  SB  No.  RB.21 1-72-9672 

R-R  SB  Supplement 

Total  pages 


Pages 


1-31 
1-2 
33 


Revi- 
sion 


Date 


Nov.  6,  1992. 
Nov.  6,  1992. 


This  incorjwration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  he  obtained 
from  Rolls-Royce,  pic,  P.O.  Box  31,  Derby. 
England  DE2  8B|;  telephone  44-332-242424, 
fax  44-332-249936.  Copies  may  be  inspected 


at  the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700.  Washington. 
DC. 


(g)  This  amendment  becomes  effective  on 
May  8.  1995. 


Issued  in  Burlington.  Massachusetts,  on 
February  15. 1995. 
lames  C.  Jones, 

Acting  Manager.  Engine  and  Propeller 
nirectorate.  Aircraft  Certification  Sen^ice. 
jFR  Dtx;.  95-4545  Filed  3-6-95;  B:45  amj 
BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-NM-157-AD;  Amendment 
39-9158;  AD  95-04-061 

Airworthiness  Directives;  British 
Aerospace  Model  Avro  146-RJ  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


UMI 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  AvTo  146-RJ  series  airplanes, 
that  requires  inspections  to  detect 
cracking  of  the  upper  main  fitting  of  the 
nose  landing  gear  (NLG),  and 
replacement  or  repair  of  cracked  parts. 
This  amendment  is  prompted  by  reports 
of  cracking  of  the  upper  main  fitting  of 
the  NLG.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
main  fitting,  which  could  lead  to 
collapse  of  the  NLG  during  landing. 
DATES:  Effective  on  April  6,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  6, 
1995. 

ADDRESSES:  The  8er\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Holdings,  Inc., 
Avro  International  Aerospace  Division. 
P.O.  Box  16039,  Dulles  International 
Airport.  Washington  DC  20041-6039. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospac:e  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  Avro  146-RJ  series 
airplanes  was  published  in  the  Federal 


Register  on  November  7,  1994  (59  FR 
55380).  That  action  proposed  to  require 
repetitive  eddy  current  or  ultra  high 
sensitivity  penetrant  inspections,  and 
replacement  or  repair  of  cracked  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
.single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registr>-  will  be  affected  by  this  AD. 
that  it  will  take  approximately  2  5  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $450,  or  $1  SO  per  airplane. 

The  total  cost  impact  figure  discu.ssed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mie  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
■'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App  1354(a),  1421 
and  1423:  49  U.S.C.  106(gl;  and  14  C:FR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airw-orthiness 
directive: 

95-04-06    British  Aerospace  Regional 
Aircraft  Limited.  Avro  International 
Aerospace  Division  (Formerly  British 
Aerospace,  pic:  BritLsh  Aerospace 
Commercial  Aircraft.  Limited): 
Amendment  39-91  SB.  Docket  M4-\'M- 
157-AD. 

Applicability:  All  Mode!  Avro  146-RJ 
series  airplanes,  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  .Such  a 
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request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose  land 
gear  (NLG)  during  landing,  accomplish  the 
following: 

(a)  For  airplanes  on  which  NIC  part 
number  200876001  or  200876003  has  been 
installed: 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLG, 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.  32-131,  Revision  2.  dated  July 
10, 1993.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  hirther  flight,  replace  the  currently 
installed  NLG  with  a  new  or  serviceable  unit, 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  4,000  landings. 

(b)  For  airplanes  on  which  NLG  part 
number  200876002,  200876004,  or 
201138002  has  been  installed: 

(1)  Prior  to  the  accumulation  of  16,000 
total  landings  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra 
sensitivity  penetrant  inspection  of  the  NLG, 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.  32-131,  Revision-2,  dated  July 
10, 1993.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  8,000  landings. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  hjrther  flight,  replace  the  currently 
installed  NLG  with  a  new  or  serviceable  unit. 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  8,000  landings. 

(c)  An  alternative  method  of  compliance  or 
ad)ustinf"t  nf  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  " 

(e)  The  inspections  shall  be  done  in 
accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131.  Revision  2.  dated  July 
10, 1993,  which  contains  the  following 
effective  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1 

2-4 

Appendix  A- 
1  1-4. 

2 

1  

Original  .... 

July  10.  1993. 
Nov.  12,  1992. 
Dec.  6.  1991. 

The  replacement  and  repair  shall  be  done  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Holdings,  Inc.,  Avro  International 
Aerospace  Division,  P.O.  Box  16039,  Dulles 
International  Airport,  Washington  DC  20041- 
6039.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the   ' 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(0  This  amendment  becomes  effective  on 
April  6,  1995. 

Issued  in  Renton,  Washington,  on  February 
15, 1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-4254  Filed  3-&-95;  8:45  ami 

BtLUNO  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  92-ANE-1 1 ;  Amendment  39- 
9151;  AD  95-03-15] 

Airwortttiness  Directives;  Textron 
Lycoming  ALF502R  Series  TuriQofan 

Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Textron  Lycoming 
ALF502R  series  turbofan  engines,  that 
reduces  the  service  life  for  the  No.  2 
stage  turbine  disk,  reduces  the  service 
lives  for  No.  1  and  No.  3  through  No.  7 
stage  compressor  rotor  disks,  and 
requires  a  scheduled  removal  of  these 
disks  from  service.  This  amendment  is 
prompted  by  reports  of  cracks  in  disks 
returned  from  the  field  and  in  disks 
tested  by  the  manufacturer.  The  actions 
specified  by  this  AD  are  intended  to 


prevent  disk  failure  resuUing  in  a 
possible  uncontained  engine  failure. 
DATES:  Effective  on  May  8. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Engines,  550  Main 
Street,  Stratford.  CT  06497.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7148, 
fax(617)23&-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Textron  Lycoming 
ALF502R  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
March  16, 1993  (58  FR  14185).  That 
action  proposed  to  reduce  the  service 
life  for  the  No.  2  stage  turbine  disk, 
reduce  the  service  lives  for  No.  1  and 
No.  3  thi-ough  No.  7  stage  compressor 
rotor  disks,  and  require  a  scheduled 
removal  of  these  disks  from  service  in 
accordance  with  Textron  Lycoming 
Service  Bulletin  (SB)  ALF502R  72-281. 
dated  February  7, 1992. 

The  compliance  section  of  this  final 
rule  has  been  revised  to  specify  the 
reduced  service  lives  for  each  affected 
disk,  to  clarify  that  the  reduced  service 
lives  are  the  new  life  limits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  the  changes  described 
previously. 

On  October  28, 1994,  AlliedSignal 
Inc.  purchased  the  turbine  engine 
product  line  of  Textron  Lycoming,  but 
as  of  this  date  the  anticipated  name 
change  on  the  type  certificate  for  the 
ALF502R  series  engines  has  not 
occurred. 

There  are  approximately  700  Textron 
Lycoming  ALF502R  series  turbofan 


engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
200  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
required  reduction  in  service  life  will 
cost  $41,400  per  engine  based  on  the 
cost  of  a  new  disk  prorated  over  the 
reduced  service  life  as  compared  to  the 
current  service  life.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$8,280,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif>-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been,  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
diret:tive: 

95-03-15    Textron  Lycoming:  Amendment 
39-9151.  Docket  92-ANE-ll. 


Applicability-.TextTon  Lycoming  ALF502R 
series  turbofan  engines  installed  on  but  not 
limited  to  British  Aerospace  BAe-146  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  No.  2  stage  turbine  disk,  and 
No.  1  and  No.  3  through  No.  7  stage 
compressor  rotor  disk,  failure  resulting  in 
po.ssible  uncontained  engine  failure, 
accomplish  the  following: 

(a)  Remove  from  service  No.  2  stage  turbine 
disks,  P/Ns  2-121-058-18,  2-121-058-20, 
and  2-121-058-R24,  in  accordance  with  the 
schedule  defined  in  paragraph  B(l)  of  Table 

1  of  Textron  Lycoming  Service  Bulletin  (SB) 
ALF502R  72-281,  dated  February  7, 1992. 
and  replace  with  a  disk  with  cycle 
accumulation  no  greater  than  the  reduced 
ser\'ice  life  limit  of  10,000  cycles. 

(b)  Remove  from  service  No.  1  stage 
compressor  rotor  disks,  P/N  2-101-331-04, 
in  accordance  with  paragraph  A(l)  of  Table 
1  of  Textron  Lycoming  SB  No.  ALF502R  72- 
281,  dated  February  7, 1992,  and  replace 
with  a  disk  with  cycle  accumulation  no 
greater  than  the  reduced  service  life  limit  of 
12,500  cycles. 

(c)  Remove  from  service  No.  3  stage 
compressor  rotor  disks,  P/Ns  2-101-263-02, 
2-101-263-05,  2-101-263-06,  2-101-263- 
09,  and  2-101-263-RlO,  in  accordance  with 
paragraph  A(2)  of  Table  1  of  Textron 
Lycoming  SB  No.  ALF502R  72-281,  dated 
February  7. 1992.  and  replace  with  a  disk 
with  cycle  accumulation  no  greater  than  the 
reduced  service  lifie  limit  of  11,800  cycles. 

(d)  Remove  from  service  No.  4  stage 
compressor  rotor  disks,  P/Ns  2-100-042-03, 
2-100-042-07,  2-100-042-09.  and  2-100- 
042-R08.  in  accordance  with  paragraph  A(3) 
of  Table  1  of  Textron  Lycoming  SB  No. 
ALF502R  72-281.  dated  February  7. 1992. 
and  replace  with  a  disk  with  cycle 
accumulation  no  greater  than  the  reduced 
service  life  limit  of  9,000  cycles. 

(e)  Remove  from  service  No.  5  stage 
compressor  rotor  disks,  P/Ns  2-100-043-01. 
2-100-043-07,  2-100-043-09,  and  2-10O- 
043-R08,  in  accordance  with  paragraph  A(4) 
of  Table  1  of  Textron  Lycoming  SB  No. 
ALF502R  72-281.  dated  February  7, 1992. 
and  replace  with  a  disk  with  cycle 
accumulation  no  greater  than  the  reduceni 
service  life  limit  of  12.300  cycles. 

(f)  Remove  from  service  No.  6  stage 
compressor  rotor  disks,  P/Ns  2-100-044-01. 
2-100-044-05.  2-10O-044-O7,  and  2-100- 
044-R06,  in  accordance  with  paragraph  A(5) 
of  Table  1  of  Textron  Lycoming  SB  No. 
ALF502R  72-281,  dated  February  7, 1992. 
and  replace  with  a  disk  with  cycle 
accumulation  no  greater  than  the  reduced 
service  life  limit  of  12,500  cycles. 

(g)  Remove  from  service  No.  7  stage 
compressor  rotor  disks,  P/Ns  2-100-045-01 . 
2-100-045-05,  2-100-045-07,  and  2-100- 
04.5-R06,  in  accordance  with  paragraph  A(6) 
of  Table  1  of  Textron  Lvcoming  SB  No. 
ALF502R  72-281,  dated  February  7, 1992, 
and  replace  with  a  disk  with  cycle 
accumulation  no  greater  than  the  reduced 
service  life  limit  of  9,200  cycles. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  b<? 
used  if  approved  by  the  Manager,  Engine 


Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(i)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
Textron  Lycoming  service  bulletin: 


Document  No. 

Pages 

Date 

ALF502R  72-281 
Total  pages  .. 

1-5 
5 

Feb.  7.  1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming,  550  Main  Street, 
Stratford,  CT  06497.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washinoton 
DC 

(j)  This  amendment  becomes  effective  on ' 
Mays.  1995. 

Issued  in  Burlington,  Massachusetts,  on 
Februarys,  1995. 
James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senjce 
(FR  rktc.  95-4125  Filed  3-6-95;  8:45  am] 

B41.LIN0  CODE  OIO-IS-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8581] 

RIN  1545-AQ87 

Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasur>'. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  The  final  regulations  (TD 
8581).  which  are  the  subject  of  these 
corrections  vv-ere  published  in  the 
Federal  Register  for  Fridav,  December 
23. 1994  (59  FR  66165).  The  final 
regulations  govern  certain  cash  or 
deferred  arrangements  and  employee 
and  matching  contributions  under 
employee  plans. 
EFFECTIVE  DATE:  December  23. 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Livingston  Fernandez  at  (202) 
622-4606  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  401(a){30),  401(k),  401(m), 
4G2(a)(8).  402(g).  411(d)(6).  415(c).  416 
and  4979  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  pubhshed,  TD  8581  contains 
typographical  errors  that  are  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
PR  Doc.  94-31427,  is  corrected  as 
follows: 

1.  On  page  66165,  column  2.  in  the 
preamble  following  the  paragraph 
heading  "1.  Coordination  With 
Regulations  Under  Sections  401(a)(4), 
401(a)(17),  410(b),  and  414(s)", 
paragraph  2,  line  10,  the  section 
"410(k)"  is  corrected  to  read  "401(k)". 

§  1.401  (kH    [Corrected] 

2.  On  page  66173,  column  2, 
§1.401(k)-l.  paragraph  (f)(3)(iii)(C),  line 
11,  the  regulations  section  "§  410(b)- 
7(c)"  is  corrected  to  read  "§  1.410(b)- 
7(c)". 

S 1 .401  (m)-1    [Con^ted] 

3.  On  page  66178,  column  1, 

§  1.401(m)-l,  paragraph  (e)(6).  Example 

3.,  third  line  from  the  bottom  of  the 

paragraph,  the  language  "in 

compensation).  Since  Plan  X  satisfies 

the"  is  corrected  to  read  "in 

compensation.  Since  Plan  X  satisfies 

the". 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  95-5552  Filed  3-6-95;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

North  Carolina  State  Plan;  Suspension 
of  Limited  Concurrent  Federal 
Enforcement 

AGENCY:  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration  (OSHA). 
ACTION:  Final  rule;  notice  of  suspension 
of  concurrent  Federal  enforcement. 


UMI 


SUMMARY:  This  document  announces 
OSHA's  suspension  of  its  exercise  of 
concurrent  Federal  enforcement 
authority  in  North  Carolina.  Federal 
enforcement  authority  will  be  exercised 
only  with  regard  to  those  issues  not 
covered  by  the  State  plan  and  in  specific 
areas  defined  in  this  document  under 
"Level  of  Federal  Enforcement." 
EFFECTIVE  DATE:  March  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Liblong,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  room  N3647,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
(202) 219-8148. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  667. 
provides  that  States  which  wish  to 
assume  responsibility  for  developing 
and  enforcing  their  own  occupational 
safety  and  health  standards,  may  do  so 
by  submitting,  and  obtaining  Federal 
approval  of,  a  State  plan.  State  plan 
approval  occurs  in  stages  which  include 
initial  approval  under  section  18(b)  of 
the  Act  and,  ultimately,  final  approval 
under  section  18(e).  In  the  interim, 
between  initial  approval  and  final 
approval,  there  is  a  period  of  concurrent 
Federal/State  jurisdiction  within  a  State 
operating  an  approved  plan.  See  29  CFR 
1954.3  for  guidelines  and  procedures. 

The  North  Carolina  Occupational 
Safety  and  Health  Plan  was  approved 
under  section  18(c)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667(c))  (hereinafter  referred  to  as  the 
Act)  and  part  1902  of  this  chapter  on 
January  26, 1973  (38  FR  3041),  and 
certified  by  OSHA  as  having  completed 
all  of  its  developmental  steps  on 
October  5, 1976  (41  FR  43896).  On 
February  20, 1975,  OSHA  and  the  State 
of  North  Carolina  entered  into  an 
Operational  Status  Agreement  which 
suspended  the  exercise  of  Federal 
concurrent  enforcement  authority  in  all 
except  specifically  identified  areas.  (See 
40  FR  16843). 

On  September  3, 1991,  a  tragic  fire 
occurred  at  the  Imperial  Food  Products 
chicken  processing  plant  in  Hamlet, 
North  Carolina,  which  resulted  in  the 
deaths  of  25  workers.  In  response  to  that 
event  OSHA  understood  a 
comprehensive  reevaluation  of  the 
performance  of  the  North  Carolina  State 
Plan  and  a  special  evaluation  of  all 
other  State  Plans.  On  October  24. 1991 
(56  FR  55192)  OSHA  reasserted 
concurrent  Federal  enforcement 
jurisdiction  in  North  Carolina  with 


respect  to  all  currently  pending  and  new 
complaints  of  discrimination  filed  either 
with  OSHA  or  the  State;  all  complaints 
of  unsafe  or  unhealthful  working 
conditions  brought  to  OSHA's  attention 
on  or  after  October  24. 1991  by 
employees  or  referred  by  others;  and 
referrals  from  the  North  Carolina 
Governor's  800  "Safety  Line".  This 
action  was  responsive  to  the  State's 
request  for  assistance.  Upon  further 
request,  on  March  31. 1992,  (57  FR 
10820)  OSHA  extended  its  jurisdiction 
to  include  all  as  yet  uninvestigated 
workplace  complaints  filed  with  the 
State  as  of  March  20, 1992. 

Congressional  oversight  hearings  were 
held  on  the  Hamlet  fire  and  the  AFL- 
ao,  on  September  11, 1991,  petitioned 
the  Assistant  Secretary  to  withdraw 
approval  of  the  North  Carolina  State 
Plan.  (See  September  30, 1991.  56  FR 
49444.  Request  for  Public  Comment  and 
January  16, 1992,  57  FR  1889,  extension 
of  the  comment  period  and 
announcement  of  the  availability  of  a 
Special  Evaluation  report  on  North 
Carolina.)  On  January  7, 1992,  OSHA 
issued  a  Special  Evaluation  report  on 
North  Carolina  finding  significant 
deficiencies  and  giving  the  State  90  days 
to  take  corrective  action.  On  April  23, 
1992,  OSHA  determined  that  the  State's 
response  to  the  Special  Evaluation 
findings  was  insufficient  and  gave  North 
Carolina  45  days  to  show  cause  why 
plan  withdrawal  action  should  not  be 
initiated.  Fully  satisfactory  assurances 
the  necessary  corrective  action  would  be 
undertaken  were  received  in  June  1992. 

Since  that  date.  North  Carolina  has 
made  substantive  and  significant 
modifications  to  its  program.  Major 
modifications  were  made  to  the  State's 
occupational  safety  and  health  program 
enabling  legislation;  State  funding  and 
staffing  were  increased.  The  State  now 
has  the  inspection  resources  necessary 
to  provide  effective  worker  protection  in 
the  State  and  has  addressed  all  of  the 
deficiencies  identified  as  a  result  of 
OSHA's  1991  Special  Evaluation  Report. 
The  State  increased  its  allocated 
enforcement  staff  to  115  (64  safety  and 
51  health)  and  trained  its  new 
compliance  ofBcers  in  accord  with  the 
schedule  outlined  in  the  State's  June 
1992  corrective  action  commitments. 
(On-board  compliance  staffing  totals 
104 — 61  safety  and  43  health  as  of 
February  1. 1995.)  North  Carolina 
resumed  responsibility  for  all 
discrimination  complaints  effective  July 
1. 1992.  as  a  result  of  enactment  of 
legislation  creating  the  Workplace 
Retaliatory  Discrimination  (WORD) 
Division,  selection  and  training  of 
dedicated  staff,  and  revision  of  its 
discrimination  manual  to  be  comparable 


to  OSHA's.  The  State  has  no  appreciable 
backlog  of  workplace  complaints  and  is 
conducting  programmed  inspection. 
These  and  others  actions  have  also 
resolved  all  issues  raised  in  the  AFL- 
CIO's  petition  for  withdrawal  of 
approval  of  the  North  Carolina  State 
Plan. 

OSHA  has  is.sued  three  evaluation 
reports  on  North  Carolina's  performance 
since  the  Special  Evaluation.  Ail  have 
documented  continuing  improvement 
nnd  indicate  that  the  program  is  now 
operating  in  a  more  than  acceptable 
manner  with  an  outstanding 
commitment  to  necessary  enforcement 
as  well  as  creative  outreach  and  other 
voluntary  compliance  activities. 

As  a  result  of  these  actions.  OSIL\ 
was  prepared  to  suspend  its  exercise  of 
concurrent  Federal  jurisdiction  in  North 
Carolina  by  mid-1994.  However,  two 
initiatives  that  the  State  had  undertaken 
were  brought  to  OSHA's  attention  as 
potential  problems— the  conditions 
attendant  to  the  establishment  of  a  joint 
Ergonomics  Center  with  North  Carolina 
Stale  University:  and  an  amendment  to 
State  law  establishing  a  two-step  contest 
procedure  as  a  means  of  expediting 
review  of  contested  cases  and  achieving 
more  timely  abatement  of  hazards.  Both 
of  these  issues  have  now  been  resolved. 
The  ergonomics  program  has  been 
revised  to  eliminate  any  possibility  or 
perception  that  inspection  or  citation 
exemption  could  result  from  employer 
participation  in  the  Ergonomics  Center 
program.  The  informal  conference 
procedures  have  been  revised  througli 
an  internal  operating  procedure  and  a 
proposed  regulation  to  specify  that  any 
informal  conference  resulting  from  the 
contest  process  must  be  held  within  20 
days 

B.  Decision 

Based  on  the  foregoing.  OSHA  has 
determined  that  the  exercise  of 
concurrent  Federal  enforcement 
jurisdiction  is  no  longer  warranted,  and 
it  is  hereby  suspended.  Federal 
enforcement  authority  will  be  exercised 
only  with  regard  to  those  issues  not 
covered  by  the  State  and  in  s[)ecific 
areas  defined  in  the  following 
modification  to  29  CFR  1952.155  "Level 
of  Federal  Enforcement." 

OSHA  has  similarly  determined  that 
no  further  action  is  necessary  or 
appropriate  with  regard  to  the  AFL-CIO 
petition  for  North  Carolina  plan 
withdrawal.  This  does  not  preclude  the 
resubmission  of  a  petition  at  any  time 
on  substantive  issues  of  State  Plan 
structure  or  performance. 


List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations,  Law 
enforcement,  Occupational  safety  and 
health. 

Accordingly.  29  CFR  1952.155  is 
amended  as  set  forth  below. 

Signed  in  Washington.  DC.  this  28th  day  of 
Fubruar>'  1995. 

loseph  A.  Dear, 

Assistant  Secretary 

PART  1952— [AMENDED] 

1.  The  authority  citation  for  29  CFR 
part  1952  continues  to  read  as  follows: 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C 
667);  29  CFR  part  1902.  Secrclarv  of  Ul)or'.s 
Order  No.  1-90  (55  FR  90.33). 

2.  Section  1952.155  of  part  1952. 
subpart  I — North  Carolina  is  revised  to 
read  as  follows: 

Subpart  I— North  Carolina 

§  1 952.1 55    Level  of  Federal  enf orcemenL 

Pursuant  to  §  1902.20(b)(l)(iii). 
discretionary  Federal  enforcement 
authority  under  Section  18(e)  of  the  Act 
(29  U.S.C.  667(e))  will  not  be  initialed 
with  regard  to  Federal  occupational 
.safely  and  health  standards  in  issues 
covered  under  29  CFR  part  1910.  29 
CFR  part  1926,  and  29  CFR  part  1928. 
The  U.S.  Department  of  Labor  will 
continue  to  exercise  authority,  among 
other  things,  with  regard  to:  complaints 
filed  with  the  U.S.  Department  of  Labor 
alleging  discrimination  under  Section 
11(c)  of  the  Act  (29  U.S.C.  660(c)): 
enforcement  with  respect  to  private 
sector  maritime  activities,  including 
enforcement  of  all  provisions  of  the  Act. 
rules  or  orders  and  all  Federal 
.standards,  current  or  future,  applicable 
to  private  sector  maritime  employment 
including  29  CFR  part  1915,  shipyard 
employment  (including  boat  building 
establishments  in  SIC  3732  located  on 
the  navigable  waters  and  all 
establishments  in  SIC  3731);  29  CFR 
part  1917.  marine  terminals:  29  CFR 
part  1918.  longshoring  (including  all 
private  sector  and  Federal  sector  marine 
cargo  handling  establishments  or 
operations  in  SIC  4491  located  within 
tlie  State  of  North  Carolina).  29  CFR  part 
1919.  gear  certification:  all  marinas  in 
SIC  4493  localed  on  the  navigable 
waters;  enforc:ement  of  marine 
construction  activities  on  the  navigable 
waters  which  are  not  directly  accessible 
by  land:  and.  enforcement  of  general 
industry  and  construction  standards  (29 
CFR  parts  1910  and  1926)  appropriate  to 
hazards  foimd  in  these  employments, 
which  i.ssues  have  been  specifically 
excluded  from  coverage  in  the  North 
Qirolina  plan:  the  enforcement  of 


occupational  safety  and  health 
standards  on  Indian  reservations; 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  has  been 
ceded  to  the  Federal  Government; 
enforcement  on  military-  bases; 
enforcement  of  new  Federal  standards 
until  the  State  adopts  a  comparable 
standard;  situations  where  the  State  is 
refused  entry  and  is  unable  to  obtain  a 
warrant  or  enforce  the  right  of  entr>'; 
enforcement  of  unique  and  complex 
standards  as  determined  by  the 
Assistant  Secretary:  enforcement  in 
situations  where  the  State  is  temporarily 
unable  to  exercise  its  enforcement 
authority  fully  or  effectively: 
completion  of  enforcement  actions 
initiated  prior  to  the  effective  date  of 
this  notice:  and  investigations  for  the 
purpose  of  the  evaluation  of  the  North     • 
Carolina  plan  under  sections  18  (e)  and 
(0  of  the  Act  (29  U.S.C.  667  (e)  and  (f)). 
The  Regional  Administrator  for 
Occupational  Safety  and  Health  will 
make  a  prompt  recommendation  for  the 
resumption  of  the  exercise  of  Federal 
enforcement  authority  under  section 
18(e)  of  the  Act  (29  U.S.C.  6G7(e)) 
whenever,  and  to  the  degree,  necessary 
to  assure  occupational  safety  and  health 
protection  to  employees  in  North 
Carolina. 

IFR  l>)c.  95-5r.04  Filed  3-6-95:  8:45  am) 

BILUNG  COOE  4$10-M-M 


29  CFR  Part  1952 

Approved  State  Plans  for  Enforcement 
of  State  Standards;  Approval  of 
Supplements  to  the  Hawaii  State  Plan 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Labor. 

ACTION:  Approval  of  supplements  to  the 
Hawaii  State  Plan. 

SUMMARY:  This  document  gives  notice  of 
Federal  approval  of  supplements  to  the 
Hawaii  State  occupational  safety  and 
health  plan.  These  supplements  are: 
regulations  concerning  the  Division  ol 
Occupational  Safety  and  Health's 
Access  to  Employee  Medical  Records: 
changes  to  previously  approved 
regulations  covering  the  Labor  and 
Industrial  Relations  Appeals,  Board. 
General  Provisions  and  Definitions. 
Recording  and  Reporting  Occupational 
Injuries  and  Illnes.ses,  Inspections, 
Citations,  and  Proposed  Penalties,  and 
Variances;  an  amendment  to  the  Hawaii 
Occupational  Safety  and  Health  I^w 
enacted  in  1987;  the  Hawaii 
Consultation  Policies  and  Procedures 
Manual;  and  the  Hawaii  Occupational 
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Safety  and  Health  Administration 
Technical  Manual. 
EFFECTIVE  DATE:  March  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  Room 
N3647.  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Telephone: 
(202) 523-8148. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaii  Occupational  Safety  and 
Health  Plan  was  approved  under  section 
18(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C  667(c)) 
(hereinafter  referred  to  as  the  Act)  and 
Part  1902  of  this  chapter  on  January  4, 
1974  (39  FR  1010).  Part  1953  of  this 
chapter  provides  procedures  for  the 
review  and  approval  of  State  change 
supplements  by  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  referred  to  as  the 
Assistant  Secretary). 

Description  of  Supplements 

A.  Regulations 

On  September  16. 1982,  the  State 
submitted  its  regulation  concerning  the 
Division  of  Occupational  Safety  and 
Health's  Access  to  Employee  Medical 
Records.  This  regulation  is  identical  to 
the  Federal  regulation  set  out  in  part 
1913  of  this  Chapter.  On  March  11, 
1988,  the  State  submitted  minor 
editorial  revisions  to  this  regulations. 

On  October  7, 1983.  the  State 
submitted  a  revised  version  of  the  Rules 
of  Practice  and  Procedure  of  the  Hawaii 
Labor  and  Industrial  Relations  Appeals 
Board.  These  rules  have  been  reviewed 
and  found  to  be  as  effective  as  the 
regulations  governing  the  Federal 
Occupational  Safety  and  Health  Review 
Commission. 

On  June  27, 1983,  the  State  submitted 
a  revision  to  its  regulation  on  Recording 
and  Reporting  Occupational  Injiiries 
and  Illnesses  (Chapter  52)  to  incorporate 
a  change  in  the  Federal  regulation  at 
Part  1904  of  this  Chapter  concerning  an 
exemption  from  requirements  for 
recording  occupational  injuries  and 
illnesses  for  certain  low  hazard 
industries.  The  State  change  is  identical 
to  the  Federal  revision.  On  March  11, 
1988,  the  State  submitted  minor 
editorial  changes  to  this  regulation. 

On  June  27, 1983.  the  State  submitted 
revisions  to  its  regulations  on 
Inspections,  Citations,  and  Proposed 
Penalties  (Chapter  51),  to  incorporate  a 
change  in  the  Federal  regulation  at  Part 
1903  of  this  Chapter  concerning  the  use 
of  personal  sampling  devices  during 
inspections.  On  March  11. 1988,  the 


State  submitted  further  revisions  to  this 
regulation.  OSHA's  review  of  an  earlier 
version  of  this  regulation  had  expressed 
concern  about  the  provisions  for 
Petition  for  Modification  of  Abatement 
dates  (PMAs).  (See  43  FR  5820, 
February  10. 1978.)  In  response,  the 
State  revised  its  regulation  to  provide 
for  employee  contest  of  a  PMA  within 
ten  days  of  posting  of  the  petition  and 
an  opportunity  for  contest  PMAs  to  be 
heard  by  the  Appeals  Board,  with  the 
burden  of  proof  placed  on  the  employer. 
In  addition,  the  State  has  issued  a 
Guideline  which  provides  that  the 
employer  will  be  informed  of  the  right 
to  contest  the  denial  of  a  PMA  and  that 
the  Director  will  not  grant  an 
uncontested  PMA  before  the  ten  day 
contest  period  has  expired.  These 
revisions  make  the  Hawaii  regulations  at 
least  as  effective  as  the  Federal 
regulations  in  Part  1903  of  this  Chapter. 
This  submission  also  contained  a 
change  in  the  State's  provision  for  filing 
complaints  of  discrimination  for 
exercising  rights  under  the  Act.  The 
change  incorporates  a  revision  to  the 
Federal  regulation  at  Part  1977  of  this 
Chapter  concerning  time  hmits  for  filing 
such  complaints. 

On  March  11, 1988.  Hawaii  submitted 
revisions  to  its  Rules  of  Practice  for 
Variances  (Chapter  53).  The  State 
amended  its  regulations  to  allow  for 
acceptance  of  Federally  granted 
variances  from  standards  which  are 
identical  to  Federal  standards. 

The  March  11, 1988  submission  also 
included  minor  editorial  changes  to 
Hawaii's  General  Provisions  and 
Definitions  (Chapter  50).  In  addition,  on 
March  13, 1992,  the  State  submitted  a 
revision  to  this  regulation  to  include  a 
definition  of  nationally  recognized 
testing  laboratories,  in  response  to 
changes  in  the  Federal  definition.  On 
July  13,  1993,  the  State  submitted  an 
updated  Guideline  on  Nationally 
Recognized  Testing  Laboratories,  which 
states  that  Hawaii  will  not  establish  its 
own  testing  program  but  will  recognize 
Federally  approved  laboratories. 

B.  Amendment  to  Hawaii  Occupational 
Safety  and  Health  Law 

In  1987,  the  State  enacted  an 
amendment  to  its  Occupational  Safety 
and  Health  Law.  The  amendment, 
submitted  as  a  plan  supplement  on 
March  13, 1992.  expands  the  type  of 
information  that  is  protected  from 
disclosure  in  any  discovery  or  civil 
action  arising  out  of  enforcement  or 
administration  of  the  law. 

C.  Consultation  Manual 

On  June  12. 1987,  the  State  submitted 
its  Consultation  Policies  and  Procedures 


Manual.  This  manual  is  identical  to  Part 
I  of  the  Federal  Consultation  Policies 
and  Procedures  Manual. 

D.  Industrial  Hygiene  Technical  Manual 

On  August  8, 1991.  the  State 
submitted  notice  of  its  adoption  of  the 
Federal  OSHA  Technical  Manual, 
through  Change  1.  The  State  manual  is 
identical  to  the  Federal  Technical 
Manual. 

E.  Revised  Plan 

On  January  28, 1992,  Hawaii 
submitted  a  reorganized  State  plan, 
incorporating  the  plan  supplements 
approved  herein  as  well  as  previously 
approved  plan  changes  and  other 
supplements  still  under  review. 

Location  of  Supplements  for  Inspection 
and  Copying 

A  copy  of  the  plan  and  the 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  415,  71  Stevenson  Street.  San 
Francisco,  California  94105;  Director, 
Hawaii  Department  of  Labor  and 
Industrial  Relations,  830  Punchbowl 
Street,  Honolulu,  Hawaii  96813;  and  the 
Office  of  the  Director  of  Federal-State 
Operations,  Room  N3700,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Public  Participation 

Under  §  1953.2(c)  of  this  chapter,  the 
Assistant  Secretary  may  prescribe 
alternative  procedures  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
applicable  law.  The  Assistant  Secretary 
finds  that  the  Hawaii  plan  supplements 
are  consistent  with  Federal 
requirements  and  with  commitments 
contained  in  the  plan  and  previously 
made  available  for  public  comment. 
Good  cause  is  therefore  found  for 
approval  of  these  supplements,  and 
further  public  participation  would  be 
unnecessary. 

Decision 

After  careful  consideration  and 
extensive  review  by  the  Regional  and 
National  Offices,  the  Hawaii  plan 
supplements  described  above  are  found 
to  be  in  substantial  conformance  with 
compwrable  Federal  provisions  and  are 
hereby  approved  under  Part  1953  of  this 
chapter.  The  decision  incorporates  the 
requirements  and  implementing 
regulations  applicable  to  State  plans 
generally. 


List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

Signed  at  Washington.  DC,  this  20th  day  of 
February,  1995. 
Joseph  A.  Dear, 
Assistant  Secretary. 

Accordingly,  29  CFR  Part  1952  is 
hereby  amended  as  follows: 

PART  1952— [AMENDED] 

1.  The  authority  citation  for  part  1952 
continues  to  read: 

Authority:  Sees.  8, 18  Pub.  L  91-596.  84 
Slat.  1608  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  657.  667);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754),  8- 
76  (41  FR  25059),  or  9-83  (48  FR  35736),  as 
applicable. 

2.  New  paragraphs  (b)  through  (f)  are 
added  to  §  1952.316  of  Subpart  Y  to  read 
as  follows: 

§1952.316    Changes  to  approved  plans. 

***** 

(b)  Regulations. 

(1)  The  State's  regulation  on  the 
Division  of  Occupational  Safety  and 
Health's  Access  to  Employee  Medical 
Records,  and  amendments  to  State 
regulations  covering  the  Labor  and 
Industrial  Relations  Appeals  Board; 
General  Provisions  and  Definitions; 
Recording  and  Reporting  Occupational 
Injuries  and  Illnesses;  Inspections, 
Citations,  and  Proposed  Penalties;  and 
Variances,  promulgated  by  the  State 
through  March  22,  1991,  were  approved 
by  the  Assistant  Secretary  on  February 
20, 1995. 

(2)  [Reserved] 

(c)  Legislation. 

(1)  An  amendment  to  the  Hawaii 
Occupational  Safety  and  Health  Law, 
enacted  in  1987,  which  expands  the 
type  of  information  that  is  protected 
from  disclosure  in  any  discovery  or  civil 
action  arising  out  of  enforcement  or 
administration  of  the  law.  was  approved 
by  the  Assistant  Secretary  on  February 
20. 1995. 

(2)  [Reserved] 

(d)  Consultation  Manual.  The  State's 
Consultation  Policies  and  Procedures 
Manual  was  approved  by  the  Assistant 
Secretary  on  February  20. 1995. 

(e)  Occupational  Safety  and  Health 
Administration  Technical  Manual.  The 
State's  adoption  of  the  Federal  OSHA 
Technical  Manual,  through  Change  1, 
was  approved  by  the  Assistant  Secretary 
on  February  20.  1995. 

(f)  Reorganized  Plan.  The 
reorganization  of  the  Hawaii  plan  was 


approved  by  the  Assistant  Secretary  on 
February  20, 1995. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA23 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Mental  Health  Services 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  is  to  reform 
CHAMPUS  quality  of  care  standards 
and  reimbursement  methods  for 
inpatient  mental  health  services.  The 
rule  updates  existing  standards  for 
residential  treatment  centers  (RTCs)  and 
establishes  new  standards  for  approval 
as  CHAMPUS-authorized  providers  for 
substance  use  disorder  rehabilitation 
facilities  (SUDRFs)  and  partial 
hospitalization  programs  (PHPs); 
implements  recommendations  of  the 
Comptroller  General  of  the  United 
States  that  DoD  establish  cost-based 
reimbursement  methods  for  psychiatric 
hospitals  and  residential  treatment 
facilities;  adopts  another  Comptroller 
General  recommendation  that  DoD 
remove  the  current  incentive  for  the  use 
of  inpatient  mental  health  care;  and 
eliminates  payments  to  residential 
treatment  centers  for  days  in  which  the 
patient  is  on  a  leave  of  absence. 
DATES:  This  rule  is  effective  April  6, 
1995,  except  amendments  to  §  199.4 
which  are  effective  October  1,  1995. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development;  Aurora. 
Colorado  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Deborah  Kamin,  NC,  USN,  Office 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs),  (703)  697-8975. 

Questions  regaiding  payment  of 
specific  claims  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  INFORMATION:  Provisions 
of  this  rule  apply  to  the  CHAMPVA 
(Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs)  in 
the  same  manner  as  they  apply  to 
CHAMPUS. 

I.  Introduction 

Quality  assiu^nce  and  cost 
effectiveness  of  mental  health  care 


services  under  CHAMPUS  continue  to 
be  major  reform  issues  for  the  Defense 
Department  and  Congress.  In  recent 
years,  a  series  of  DoD  initiatives, 
legislative  and  regulatory  actions,  and 
Congressional  hearings  have  spotlighted 
both  progress  made  and  the  need  for 
more  improvement. 

Two  recent  Comptroller  General 
Reports  are  indicative  of  the  importance 
of  these  issues  and  the  need  for  reform. 
The  first  of  these,  "Defense  Health  Care: 
Additional  Improvements  Needed  in 
CHAMPUS's  Mental  Health  Program," 
GAO/HRD-93-34,  May  1993,  stated 
that,  although  DoD  has  taken  actions  to 
improve  the  program  "several  problems 
persist."  The  Report  (hereafter  referred 
to  as  "GAO  Report  #1")  elaborated: 

For  example,  reviews  of  medical  records 
have  identified  numerous  instances  of  poor 
medical  record  documentation,  potentially 
inappropriate  admissions,  excessive  hospital 
stays,  and  poor-quality  care.  Also, 
inspections  of  RTCs  (Residential  Treatment 
Centers]  continue  to  reveal  significant  health 
and  safety  problems,  and  corrective  actions 
often  take  many  months. 

Moreover,  DoD  •  *   *  pays  considerably 
higher  rates  for  comparable  services  than  do 
other  public  programs. 

GAO  Report  #1,  p.  2.  The  Report 
referenced  the  General  Accounting 
Office's  1991  Congressional  testimony 
regarding  CHAMPUS  mental  health  care 
and  inspections  of  residential  treatment 
facilities  conducted  for  DoD  since  then: 

Inspections  conducted  since  our  1991 
testimony  have  identified  some  of  the  same 
problems  we  described  then:  unlicensed  and 
unqualified  staff,  inappropriate  use  of 
seclusion  and  medication,  inadequate  staff- 
to-patient  ratios,  and  inadequate 
documentation  of  treatment. 

The  principal  conclusions  of  this 
Report  were:  (1)  "Standards,  which 
include  termination  for  noncompliance, 
should  be  specified  and  termination 
proceedings,  time  frames,  and 
reinspection  provisions  •  •  •  should  be 
adopted;"  and  (2)  because  "DoD 
reimburses  psychiatric  hospitals  and 
RTCs  at  higher  rates  than  do  other 
government  payers,  it  should  modify  its 
payment  system  to  more  closely 
resemble  other  programs  such  as 
Medicare."  GAO  Report  #1,  p.  9. 

A  second  recent  Comptroller  General 
Report,  "Psychiatric  Fraud  and  Abuse: 
Increased  Scrutiny  of  Hospital  Stays  Is 
Needed  to  Lessen  Federal  Health 
Program  Vubierability,"  GAO/HRI>-93- 
92,  September  1993,  also  called  for 
improvements  in  the  CfL\MPUS  mental 
health  program.  The  Report  (hereafter 
referred  to  as  GAO  Report  #2)  said: 

Investigations  to  date  have  revealed  that 
federal  health  programs  have  been  subject  to 
fraudulent  and  abusive  psychiatric  hospital 
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practices,  but  apparently  to  a  lesser  extent 
than  private  insurers  •   *  * 

Some  federal  control  weaknesses  do  exist 
which  have  resulted  in  unnecessary  hospital 
admissions,  excessive  stays,  and  sometimes 
inadequate  quality  of  care  *   *  * 

DOD  has  also  identified  numerous 
instances  of  quality  problems  and 
unnecessary  hospital  admissions. 
GAO  Report  #2.  pp.  9-10. 

These  two  recent  Comptroller  General 
Reports,  as  well  as  a  substantial  body  of 
other  documentation,  highlight  the  need 
for  a  very  active  quality  assurance 
program.  As  discussed  further  below, 
two  primary  issues  are  presented.  First, 
there  is  a  need  for  clear,  specific 
standards  for  psychiatric  facilities  on 
staff  quaHfications,  clinical  practices, 
and  all  other  aspects  directly  impacting 
the  quahty  of  care.  These  standards  are 
needed  for  residential  treatment 
facilities,  substance  use  disorder 
rehabilitation  facilities,  and  partial 
hospitalization  programs.  These 
standards  will  help  bring  those 
facilities,  a  minority  in  the  industry, 
that  have  been  unwilling  or  unable  to 
comply  with  necessary  requirements,  up 
to  an  appropriate  standard  of  care. 

The  second  key  issue  is 
reimbursement  rates.  As  documented  by 
the  Comptroller  General.  CHAMPUS 
needs  to  discontinue  payment  rates 
based  on  historical  billed  charges  and 
establish  payment  rates  based  on  the 
actual  costs  of  providing  the  services. 

This  final  rule  puts  into  place  as  part 
of  the  CHAMPUS  regulaUon 
comprehensive  quality  of  care 
certification  standards  for  residential 
treatment  facilities,  substance  abuse 
rehabilitation  facilities,  and  partial 
hospitalization  programs.  It  also 
modifies  current  payment 
methodologies,  which  will  result  in 
rates  approximating  the  costs  of 
providing  services  in  psychiatric 
hospitals  and  moving  toward  cost  levels 
for  residential  treatment  facilities.  In 
addition,  the  rule  addresses  several 
other  issues,  addressed  below. 

n.  Provisions  of  Rule  to  Reform 
Certification  Standards  for  Mental 
Health  Care  Facilities 

The  Comptroller  General's  call  for 
stronger  management  by  CHAMPUS  to 
assure  quality  of  care  in  the  mental 
health  programs  was  based  partially  on 
a  review  of  serious  abuses  on  the  part 
of  some  providers.  The  GAO  presented 
audit  findings  identifying  program 
weaknesses.  Texas,  which  is  one  of  four 
states  which  account  for  more  than  half 
of  CHAMPUS  mental  health  hospital 
costs,  surfaced  in  recent  audits  as 
number  one  in  CHAMPUS  mental 
health  expenditures.  Of  particular 


concern  are  practices  described  during 
1991  hearings  conducted  before  the 
Texas  state  senate  and  summarized  in 
GAO  Report  #2.  In  over  80  hours  of 
testimony.  175  witnesses — some 
beneficiaries  of  federal  programs — 
brought  forth  allegations  which 
included  exorbitant  charges  for  care 
never  rendered;  kickbacks  for  patient 
referrals;  restraint  of  voluntary  patients 
against  their  will;  discharge  of  patients 
upon  exhaustion  of  benefits,  regardless 
of  their  condition;  and  isolation  of 
family  from  patients,  including 
withholding  of  visitation  and  mail/ 
telephone  privileges.  While  privately 
insured  patients  are  the  most  common 
target  of  unethical  practices,  increasing 
benefit  limits  and  payment  controls  by 
private  third  party  payers  may  place 
federal  programs  at  increased  risk  for 
fraudulent  practices.  GAO  auditors 
point  out  that,  because  CHAMPUS 
reimburses  mental  health  at  rates  higher 
than  other  federal  programs,  it  may  be 
particularly  vulnerable  to  the  minority 
of  unethical  providers  seeking 
additional  revenue  sources. 

In  recent  years,  the  Department  has 
worked  to  strengthen  oversight  and 
monitoring  of  mental  health  programs, 
particularly  with  respect  to  treatment  of 
children  and  adolescents.  Through  the 
contract  with  HMS.  and  other  efforts. 
CHAMPUS  has  paid  much  more 
attention  to  care  in  RTCs.  In  [insert  30 
days  after  date  of  publication]  of  1992. 
Health  Management  Strategies 
International  (HMS)  expressed  specific 
concerns  about  several  of  the 
CHAMPUS-authorized  residential 
treatment  centers.  Numerous  quality  of 
care  issues  surfaced  during  on-site 
facility  visits  to  residential  treatment 
centers  where  CHAMPUS  beneficiaries 
were  receiving  care. 

Here  are  several  examples: 
— Staff  qualifications  were  deficient.  In 
some  cases,  patient  treatment  was -not 
being  directed  by  qualified 
psychiatrists.  At  one  facility, 
psychiatry  residents  were  acting  as 
facility  medical  directors.  In  some 
facilities,  one  psychiatrist  may  be 
responsible  for  as  many  as  90  children 
and  their  families,  seriously  limiting 
professional  time  available  for 
individual  attention.  In  some  RTCs. 
group  therapy  was  being  conducted 
by  child  care  workers  with  high 
school  diplomas. 
— Several  facilities  failed  to 

individualize  treatment  plans.  At  one 
facility  all  treatment  plans  were  the 
same,  regardless  of  history,  needs  or 
problems.  Similarly,  some  facilities 
were  discovered  to  focus  on  one  type 
of  treatment  to  the  exclusion  of  all 


other  approaches.  This  was  true 
regardless  of  whether  or  not  patients 
responded  to  this  type  of  treatment. 
— In  several  facilities,  registered  nurses 
were  not  available  on  a  full-time 
basis.  For  example,  at  one  facility 
children  were  ordering  their  own 
medications  "as  needed"  and 
medications  were  dispensed — without 
further  evaluation — by  untrained 
child  care  workers.  In  one  instance  a 
child  who  developed  tardive 
dyskinesia  (a  motion  disorder 
resulting  from  medication)  was 
described  by  a  child  care  worker  as 
having  a  "nervous  tic." 
— There  was  evidence  of  excessive  use 
of  restraints  and  seclusion  as  methods 
of  behavioral  management.  Examples 
including  placing  children  as  young 
as  three  or  four  in  restraint  and 
seclusion.  In  one  facility,  seclusion 
was  used  146  times  in  one  month. 
The  practice  of  zipping  children  into 
so-called  "body  bags"  was  employed 
by  several  facilities.  Use  of  a  body 
bag,  which  leaves  an  opening  only  for 
the  head,  carries  risk  of  overheating  to 
the  point  of  lethal  hyperthermia.  One 
facility  policy  governing  this  practice 
did  not  require  physician  evaluation 
of  the  patient  for  72  to  96  hours  after 
the  event. 
— Certain  RTCs  employed  unnecessary 
strip  searches  and  other  intrusive  acts. 
Searches  involve  adult  authority 
figures  for  forcing  children  between 
the  ages  of  four  and  18  to  remove  all 
clothing  and  submit  to  cavity 
searches.  Cavity  searches  involve 
finger  probes  to  the  mouth,  vagina, 
and  rectum.  Some  facilities  were 
requiring  such  searches  whenever  the 
patient  returned  from  a  pass  or  having 
a  visitor.  In  many  cases,  children 
subjected  to  such  searches  were 
victims  of  abuse  and.  for  some,  these 
methods  of  search  re-enact  the 
original  trauma. 

These  HMS  case  findings  pointed  out 
shortcomings  in  practices  in  some  RTCs 
that  can  be  addressed  through  improved 
standards.  Although  standards  for 
residential  treatment  centers  exist,  they 
have  evolved  over  time  from  attempts  to 
address  individual  issues  with 
incremental  change.  Further,  existing 
CHAMPUS  standards  for  residential 
treatment  centers  were  written  as 
supplements  to  standards  employed  by 
the  Joint  Commission  on  Accreditation 
of  Hospital  Organizations  (JCAHO).  In 
recent  years,  the  JCAHO  has  moved 
toward  a  more  general  set  of  facility 
standards,  with  less  specific  reference  to 
unique  requirements  of  medical 
specialties.  The  result  has  been  that 
CHAMPUS  standards— which  were  not 


intended  to  stand  alone — do  not  address 
the  full  spectrum  of  requirements  and 
expectations  for  mental  health  facilities 
and  providers. 

Originally  drafted  in  the  late  1970s. 
CHAMPUS  standards  for  RTCs  have 
undergone  multiple  revisions  to  ensure 
they  reflect  currently  accepted  clinical 
practice.  This  rule  incorporates 
revisions  necessary  to  update  existing 
standards.  With  shorter  lengths  of  stay 
in  acute  care  facilities,  mental  health 
patients  are  reaching  residential 
treatment  centers  at  earlier— and  less 
stable — stages  of  treatment.  Similar  to 
trends  in  other  medical  specialties,  the 
growing  intensity  of  illness  among 
inpatients  has  dictated  a  need  for  higher 
standards  of  care  and  increasing  levels 
of  professional  supervision  and. 
treatment.  Current  CHAMPUS  standards 
for  RTCs  must  be  updated  to  reflect 
more  clearly  professional  skill  levels 
and  intervention  strategies  employed  in 
today's  mental  health  environment. 
Based  on  a  clear  record  of  problems 
among  some  institutional  mental  health 
providers  and  the  shortcomings  of 
current  standards,  DoD  has  developed  a 
comprehensive,  unified  set  of  standards 
for  residential  treatment  centers,  partial 
hospitalization  programs  and  substance 
use  disorder  rehabilitation  facilities. 
This  rule  updates  existing  standards  to 
reflect  current  mental  health  practices, 
account  for  policy  shifts  in  the  JCAHO. 
and  communicate  clearly  CHAMPUS 
policy  with  regard  to  quality  and  scope 
of  care  provided  to  its  beneficiaries. 

The  standards  will  work  to  prevent 
recurrence  of  abuses  such  as  those 
discussed  by  defining  more  completely 
and  specifically  quality  indicators 
which  will  be  used  to  judge  care 
rendered  in  these  facilities.  Among 
areas  addressed  by  the  standards  are: 

Qualifications  and  authority  of 
clinical  director.  Standards  require  the 
clinical  director  of  any  RTC  to  have 
completed  appropriate  training  and 
have  at  least  five  years'  experience  in 
treating  children  and  adolescents.  In 
addition  to  oversight  of  all  clinical  care 
provided,  standards  for  RTCs,  substance 
abuse  rehabilitation  facilities  and  partial 
hospitalization  programs  outline 
specific  requirements  for  clinical 
director  participation  in  program 
development,  peer  review,  quality 
monitoring  and  improvement  and 
coordination  with  the  governing  body. 

Adequate  staffing  with  qualified 
professionals.  Standards  require  written 
staffing  plans.  Specific  information  is 
provided  concerning  requirements  for 
staffing  levels  and  professional 
qualifications  24  hours  per  day,  seven 
days  per  week  (or.  in  the  case  of  partial 
hospitalization  programs,  during  all 


hours  of  operation).  Standards  require 
that  all  clinical  care  provided  under 
clinical  supervision  is  the  responsibility 
of  a  licensed  or  certified  mental  health 
professional.  Additionally,  there  must 
be  evidence  to  show  that  ultimate 
authority  for  management  of  the 
medical  aspects  of  care  is  vested  in  a 
physician. 

Patient  rights  and  limitations  on  use 
of  seclusion  and  restraint.  Standards 
require  provisions  for  protection  of  all 
individual  patient  rights,  including  civil 
rights,  provided  for  under  federal  law 
and  the  laws  of  the  state  where  the 
residential  treatment  center  is  located. 
Specific  requirements  address  privacy, 
personal  freedoms,  contact  with  families 
and  envirorunental  safety.  Detailed 
guidelines  for  use.  supervision  and 
medical  monitoring  of  behavior 
management — including  use  of 
seclusion  and  retraint — are  also 
provided. 

Implementation  of  individualized 
treatment  plans  addressing  each 
patient's  needs.  Responsibility  of 
development,  supervision, 
implementation  and  assessment  of 
written,  individuafized  and 
interdisciplinary  treatment  plans  is 
assigned  to  a  qualified  mental  health 
professional.  Treatment  goals  must  be 
communicated  to  the  family,  must 
undergo  regular  review  and  must 
include  specific,  measurable  and 
observable  criteria  for  discharge. 

Comprehensive  evaluation  system  to 
guide  an  ongoing  quality  improvement 
program.  Standards  provide  detailed 
expectations  with  respect  to  evaluation 
systems  by  which  quality,  efficiency, 
appropriateness  and  effectiveness  of 
care,  treatments,  and  services  are 
provided.  The  evaluation  system  must 
involve  all  disciplines,  services,  and 
programs  of  the  facility,  including 
administrative  and  support  activities. 
Responsibility  for  development  and 
implementation  of  quality  assurance 
and  quality  improvement  programs  rests 
with  the  clinical  director  and  must 
support  overall  facility  and 
philosophical  assumptions  and  values. 
The  standards  are  designed  to  foster 
interdisciplinary  communication  and 
patient  protection  through  involvement 
and  oversight  of  the  Governing  Body. 
Chief  Executive  Officer.  Clinical 
Director,  and  Professional  Staff  with 
respect  to  administrative,  utilization 
review,  and  clinical  activities.  DoD  has 
also  strengthened  standards  for 
substance  abuse  treatment  programs  in 
a  manner  similar  to  residential 
treatment  centers.  For  partial 
hospitalization,  these  standards  occur  as 
part  of  implementation  of  this  new 


benefit,  which  became  effective 
September  29.  1993. 

This  rule  incorporates  basic 
requirements  governing  CHAMPUS 
approval  of  facilities  providing  mental 
health  services  as  residential  treatment 
centers,  as  partial  hospitalization 
providers,  and  substance  use  disorder 
rehabilitation  facilities.  More  detailed 
definition  of  these  basic  standards  have 
been  issued  under  the  authority  of  this 
regulation.  It  should  be  noted  that  only 
the  requirements  included  in  this  final 
regulation  have,  by  themselves,  the 
force  and  effect  of  law.  Additional  detail 
in  the  more  lengthy  standards  are 
extensions  of  the  regulation.  They 
establish  the  agency's  interpretations  of 
the  regulation  and  will  serve  as 
guidelines  for  compliance  with  the 
regulatory  requirements.  The  complete 
standards  are  available  to  the  public 
from  the  Office  of  CHAMPUS.  These 
more  lengthy  standards  are  finalized 
coincident  with  issuance  of  this  final 
regulation. 

in.  Provisions  of  Rule  to  Reform 
Payment  Methods  for  Mental  Health 
Care  Facilities 

This  rule  implements  payment 
reforms  in  keeping  with  the  Comptroller 
General's  recommendations  regarding 
payment  reform  for  mental  health  care 
facilities.  The  Comptroller  General's 
findings  regarding  current  CHAMPUS 
payment  rates  are  especially 
noteworthy.  According  to  the  report: 
"Our  work  indicates  that  DoD  pays 
psychiatric  facilities  considerably  more 
than  other  government  programs  do  for 
comparable  services."  GAO  Report  #1, 
p.6.  The  Comptroller  General  very 
accurately  summarized  the  background 
of  the  current  CHAMPUS  payment 
methods  for  psychiatric  hospitals  and 
RTCs: 

Although  the  current  CHAMPUS  system  of 
per  diem  reimbursements  has  helped  limit 
program  cost  increases  for  inpatient  mental 
health,  the  per  diem  rates  were  based  on 
providers'  billed  charges,  not  their  costs.  The 
rates  were  based  on  billing  data  from  a  period 
when  providers'  charges  were  not  subject  to 
controls  and  had  just  increased  significantly. 
Before  1989  when  no  upper  limit  on  rates 
existed,  hospitals,  and  RTCs  essentially  set 
their  own  CHAMPUS  payment  rates.  Before 
the  per  diem  calculations,  hospitals  and  RTC 
rates  increased  significantly.  For  example, 
average  daily  charges  per  CHAMPUS 
inpatient  day  rose  by  17  percent  from  fiscal 
years  1987  to  1988.  One  RTC  boosted  its 
daily  charges  from  an  average  of  $331  in 
fiscal  year  1987  to  $531  in  June  1988— a  60% 
increase. 

GAO  Report  #1,  pp  6-7. 

Because  CHAMPUS  payments  are 
based  on  historical  billed  charges,  they 
substantially  exceed  the  facilities'  actual 
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costs  and  Medicare  reimbursement 
rates.  Based  on  an  analysis  of  payments 
to  a  number  of  high  CHAMPUS  volume 
psychiatric  hospitals,  the  Comptroller 
General  concluded  "The  hospitals  made 
large  profits,  on  average,  on  CHAMPUS 
patients."  GAO  Report  #1,  p.  7. 

A  similar  pattern  emerges  on  payment 
rates  for  RTCs.  Using  fiscal  year  1991 
data,  the  Comptroller  General  compared 
CHAMPUS  payments  to  state- 
authorized  daily  rates  for  a  number  of 
RTCs  in  Florida  and  Virginia,  and  found 
that  the  average  daily  CHAMPUS  rate 
was  36  percent  more  than  the  average 
state  rate.  RTC  cost  data  were  available 
for  three  RTCs  in  Texas,  the  state  with 
the  highest  total  CHAMPUS  RTC  costs. 
These  data  showed  "an  average  profit 
margin  of  27  percent."  Id.,  p.  8.  The 
Comptroller  General  also  stated  that  the 
index  factor  used  to  annually  update 
CHAMPUS  RTC  per  diems,  the 
consumer  price  index  for  urban  medical 
services  (CPI-U).  results  in  excessive 
increases.  The  GAO  Report  says  the 
hospital  market  basket  index  factor  that 
CHAMPUS  and  Medicare  use  for 
hospital  payments  "would  be  more 
appropriate  than  the  CPI-U  because  it 
reflects  increases  in  the  amounts 
hospitals  pay  for  goods  and  services" 
rather  than  "increases  in  charges  by 
health  practitioners  and  facilities."  Id. 

The  problem  of  excessive  payments 
also  involves  substance  use  disorder 
rehabilitation  facilities,  which  continue 
to  be  paid  by  CHAMPUS  billed  charges. 
According  to  the  Comptroller  Generel: 

These  facilities  set  their  own  fees  and  can 
increase  them  freely — without  controls  over 
their  charges.  Some  of  the  facilities  are  paid 
more  on  a  daily  basis  than  are  psychiatric 
hospitals.  Id. 

Based  on  these  findings,  the  Comptroller 
General  recommended  that  the  Secretary  of 
Defense: 

Establish  a  system  of  reimbursing 
psychiatric  facilities,  RTCs.  and  specialized 
treatment  facilities  based  on  a  cost-based 
system  similar  to  Medicare,  adjusted 
appropriately  for  differences  in  beneficiary 
demographics,  rather  than  the  present  per 
diem  or  billed  charges  system. 
Id.,  p.  10. 

Under  the  proposed  rule,  CHAMPUS 
payments  to  specialty  psychiatric 
hospitals  and  units  and  residential 
treatment  facilities  would  have 
gradually  transitioned  from  the  present 
system  of  per  diem  rates  based  on 
historical  billed  charges  to  a  new  system 
of  per  diem  rates  based  on  detailed 
facility  cost  reports.  Comments  from 
providers  and  the  professional 
community  pointed  out  the  significant 
administrative  complexity  and  costs 
associated  with  payments  based  on  cost 
reporting.  They  proposed  alternatives 


premised  on  adjustments  to  the  current 
system.  We  have  been  persuaded  by 
these  comments  and  have  made 
adjustments  to  current  payment 
structures  which,  although  not  based  on 
detailed  facility  cost  reports,  move 
CHAMPUS  reimbursement  rates 
significantly  closer  to  the  costs  of 
delivering  care  in  mental  health 
facilities.  This  rule  is  based  on  the  legal 
authority  of  10  USC  1079(j)(2)  which 
authorizes  CHAMPUS  to  adopt  payment 
methods  for  institutional  providers 
similar  to  those  applicable  to  Medicare. 
Under  the  final  rule.  CHAMPUS 
payments  to  specialty  psychiatric 
hospitals  and  units  will  remain  at  FY95 
rates  for  a  two-year  period  beginning  in 
FY96.  Additionally,  effective  [insert  30 
days  after  date  of  publication),  the  cap 
on  per  diem  rates  for  these  hospitals  and 
units  will  be  reduced  from  the  current 
80th  percentile  to  the  70th  percentile  of 
all  CHAMPUS  base  year  charges  in  high 
volume  hospitals.  In  FY98.  payments 
will  again  be  updated  using  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
Prospective  Payment  System. 

With  respect  to  RTCs.  the  rule  makes 
similar  adjustments  to  current  payment 
methodologies.  Per  diem  rates  will 
remain  at  FY95  rates  during  fiscal  years 
1996  and  1997  and  will  be  subject  to  a 
cap  set  at  the  70th  percentile  of  all 
CHAMPUS  RTC  per  diem  rates.  RTCs 
with  FY95  payment  rates  below  the  30th 
percentile  of  all  RTC  CHAMPUS  per 
diem  rates  will  be  exempt  from  the  two 
year  freeze  in  rates,  instead  continuing 
the  current  methodology  for  annual 
updates,  up  to  the  30th  percentile  rate. 
Beginning  in  FY  1998,  payment  updates 
for  all  RTCs  will  be  based  on  the 
Medicare  update  factor  used  for 
hospitals  and  units  exempt  ft-om 
Medicare's  Prospective  Payment 
System. 

We  estimate  that  payment 
methodologies  under  this  rule  will  lead 
to  aggregate  expenditures  which 
approximate  average  costs  in  psychiatric 
hospitals  and  units.  While  cost  data  are 
not  generally  available  for  RTCs,  we 
estimate  that  under  this  rule,  aggregate 
expenditures  for  RTC  care  will  move 
closer  to  the  level  of  average  facility 
costs.  We  expect  that  over  the  next  two 
years,  we  will  obtain  more  data  on 
actual  RTC  costs  that  will  facilitate  an 
assessment  of  whether  additional 
regulatory  changes  should  be 
considered. 

With  respect  to  substance  use 
disorder  rehabilitation  facilities,  this 
rule  includes  services  provided  by  these 
facilities  under  the  CHAMPUS  DRG- 
based  payment  system.  Currently,  most 
substance  use  disorder  rehabilitation 


services  reimbursed  by  CHAMPUS  are 
provided  by  facilities  covered  by  the 
CHAMPUS  DRG  system  or  mental 
health  per  diem  system.  Only  a  small 
portion  are  provided  by  facilities  that 
continue  to  be  paid  on  the  basis  of 
billed  charges.  Under  Medicare,  these 
facilities  are  covered  by  the  Medicare 
Prospective  Payment  System.  Based  on 
these  factors,  we  believe  inclusion  of 
services  provided  by  substance  use 
disorder  rehabilitation  facilities  should 
be  included  with  the  similar  services 
already  covered  by  the  CHAMPUS  DRG- 
based  payment  system.  Partial 
hospitalization  for  substance  use 
disorder  rehabilitation  will  be 
reimbursed  in  the  same  manner  as 
psychiatric  partial  hospitalization 
programs  and  the  rates  will  be  frozen  at 
the  FY95  level  for  fiscal  years  1996  and 
1997. 

The  payment  system  changes  appear 
at  the  proposed  revisions  to  section 
199.14. 

rV.  Other  Provisions  of  Rule 

A.  Therapeutic  Leave  of  Absence  Days 

Currently.  DoD  pays  RTCs  for  days  a 
patient  is  away  from  the  facility  on  an 
approved  therapeutic  leave  of  absence. 
The  payment  amount  is  100%  of  the 
normal  per  diem  for  the  first  three  days 
and  75%  for  additional  days.  It  is  our 
view  that  current  rates  are  not  justified 
by  any  costs  to  the  facility.  In  addition, 
we  are  aware  of  no  other  public  payer 
that  pays  for  leave  days.  Therefore,  for 
care  provided  on  or  after  July  1. 1995, 
this  rule  eliminates  payment  for  days  in 
which  patients  are  on  leave  from  the 
residential  treatment  center.  We 
received  a  number  of  comments 
objecting  to  this  on  the  grounds  that 
therapeutic  leave  of  absence  are  an 
important  part  of  therapy,  and  should  be 
recognized  in  reimbursement  for 
services.  We  agree  that  therapeutic 
leaves  are  an  important  component  in 
the  patient's  overall  treatment  plan. 
However,  because  payment  rates  to 
RTCs  under  this  rule  will  probably 
remain  above  average  costs,  we  believe 
they  will  be  sufficient  to  cover  facility 
costs  associated  with  reserving  space  for 
the  patient's  return.  This  change  applies 
only  to  RTCs;  in  psychiatric  hospitals, 
substance  use  disorder  rehabilitation 
facilities  and  partial  hospitalization 
programs,  leave  days  are  not  reimbursed 
by  CHAMPUS. 

B.  Reversing  Incentive  for  Inpatient  Care 

Another  of  the  recommendations  of 
the  Comptroller  General  was  to  "reverse 
the  financial  incentives  to  use  inpatient 
care  by  introducing  larger  copayments 
for  CHAMPUS  inpatient  care."  GAO 
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Report  #1,  p.  10.  This  recommendation 
was  based  on  the  Comptroller  General's 
conclusion  that  there  is  a  "bias  toward 
patients  receiving  inpatient  rather  than 
outpatient  care"  because  inpatient  care 
is  less  expensive  for  dependents  of 
active  duty  members  than  outpatient 
care.  Id.,  p.  8-9.  These  beneficiaries 
currently  pay  approximately  $10.00  per 
day  or  $25  per  admission,  whichever  is 
greater,  for  inpatient  care.  For  outpatient 
care,  dependents  of  active  duty 
members  pay  a  $150  deductible  (subject 
to  a  $300  family  limit)  and  20  percent 
of  the  allowable  payment  for  individual 
professional  services.  Consequently,  as  a 
general  matter,  there  is  a  financial 
incentive  for  beneficiaries  to  seek 
services  on  an  inpatient,  rather  than  an 
outpatient  basis.  Under  10  U.S.C. 
section  1079(i)(2),  DoD  has  authority  to 
establish  mental  health  copayment 
requirements  different  from  those  for 
other  CHAMPUS  services. 

This  rule  establishes  a  per  day 
copayment  of  $20  for  dependents  of 
active  duty  beneficiaries.  This  is  based 
on  the  fact  that  an  outpatient  mental 
health  visit  is  generally  approximately 
$100,  meaning  that  the  copayment 
would  be  $20.  Thus,  an  inpatient  day 
would  have  a  roughly  equal  beneficiary 
copayment  as  an  outpatient  visit 
(excluding  the  deductible).  One 
commenter  objected  to  this  proposal. 
Based  on  DoD  experience  in  delivery  of 
mental  health  services,  information 
collected  during  utilization  management 
reviews,  and  reports  from  the  GAO,  our 
observation  is  that  inpatient  mental 
health  services  remain  vulnerable  to 
over  utilization.  We  believe  this  modest 
increase  in  inpatient  cost  share 
addresses  the  Comptroller  General's 
recommendation,  without  impairing 
access  to  care  or  imposing  hardship  on 
beneficiaries.  (With  respect  to  avoidance 
of  hardship,  we  note  that  the 
catastrophic  cap  for  active  duty 
dependents  is  $1000  per  family  per 
year.)  To  ensure  adequate  notice  of 
providers  and  beneficiaries  we  have 
established  an  effective  date  of  October 
1, 1995  for  the  copayment  requirements 
as  stated  above. 

C.  Equalization  of  Alcoholism  and  Drug 
Abuse  Benefit  Provisions 

The  frequent  coexistence  of  alcohol 
and  other  chemical  dependency  or 
abuse  suggests  existing  differences  in 
benefit  structures  for  treatment  of 
alcohol  and  drug  abuse  should  be 
eliminated.  Effective  for  admissions  on 
or  after  October  1, 1995,  this  rule 
includes  treatment  for  both  alcohol  and 
drug  dependency/abuse  under  a  broad 
benefit  package  designed  to  include 
treatment  of  all  substance  use  disorders. 


rV.  Additional  Discussion  of  Public 
Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  June  29. 1994  (59 
FR  Page  33465).  We  received  23 
comment  letters,  all  of  which  were  &x)m 
providers  and  provider  associations. 
Many  of  the  comments  were  quite 
similar  in  wording  and  content.  Some 
were  very  detailed  and  provided  helpful 
insight  and  analysis.  We  thank  those 
who  provided  input  on  this  important 
issue.  Significant  items  raised  by 
commenters  and  our  analysis  of  the 
comments  are  summarized  below. 

1.  GAO  Recommendations  are  Based 
Upon  Outdated  Information.  We 
received  a  significant  number  of 
comments  regarding  our  reliance  on 
GAO  reports  for  developing  components 
of  the  proposed  rule.  Findings  and 
recommendations  provided  in  GAO 
reports  relied  to  some  extent  on 
information  gathered  prior  to  realization 
of  impact  from  several  DoD  quality,  cost 
and  utilization  management  initiatives. 

Response.  Although  substantial 
progress  has  been  made  as  a  result  of 
earlier  DoD  efforts,  ongoing  utilization 
reviews  and  facility  inspections 
continue  to  reveal  departures  from 
minimum  CHAMPUS  health  and  safety 
standards.  Additionally,  in  many  areas 
CHAMPUS  continues  to  reimburse 
mental  health  services  at  significantly 
higher  rates  than  many  other  third  party 
payers.  While  the  GAO  analysis  does 
not  reflect  the  specific  impact  of  recent 
initiatives,  we  believe  the  themes  which 
emerged  from  their  two  reports  remain 
current. 

2.  Specificity  of  Standards.  Several 
commenters  asserted  that  standards  in 
the  proposed  rule  were  stated  too 
broadly,  leaving  excessive  room  for 
interpretation  and  significant  doubt  as 
to  the  exact  CHAMPUS  requirements. 
Examples  included  the  absence  of  stated 
requirements  for  specific  staff-to-patient 
ratios  and  specific  numbers  for 
professional  staffing.  A  similar  comment 
was  that  terms  like  "essentially 
stabilized"  and  "reasonable  and 
observable"  treatment  goals  should  be 
better  defined.  Commenters  pointed  out 
that  specific  standards  which  provide 
exphcit  requirements  for  all  aspects  of 
facihty  certification  should  be 
published  for  public  review  and 
comment  prior  to  their  application  in 
the  certification  process. 

Response.  A  more  detailed  set  of 
standards  which  provide  the  agency's 
interpretation  of  standards  contained  in 
the  rule  are  available  from  OCHAMPUS. 
These  were  made  available  for  public 
review  concurrent  with  publication  of 
the  proposed  rule.  The  more  detailed  set 


of  standards  does  not  include  specific 
requirements  with  respect  to 
professional  staff  mix  and  staff-to- 
patient  ratios  because  these  will  vary 
depending  upon  the  characteristics  of 
each  facility.  Consistent  with  regulatory 
standards  in  the  rule  and  further 
described  in  the  supplemental  set 
available  from  OCHAMPUS.  facilities 
should  develop  staffing  patterns  which 
reflect  the  characteristics  and  special 
needs  of  the  population  served,  the 
patient  census,  and  acuity/intensity  of 
services  required.  With  respect  to 
specific  definitions  of  terms,  the  unique 
requirements  brought  by  each  patient  to 
the  treatment  setting  necessarily  require 
individual  assessments,  and 
professional  judgment  as  to  required 
level  of  care  for  the  presenting 
symptoms  or  dysfunction  and  progress 
being  made  in  addressing  the  patient's 
specific  needs.  As  such,  we  do  not  think 
it  appropriate  to  establish  a  fixed  list  of 
criteria  which  must  be  applied  to  all 
patients. 

3.  Requirement  for  Physician  Medical 
Directors.  Physician  professional 
associations  agreed  with  a  requirement 
for  physician  medical  directors,  but 
associations  representing  non-physician 
mental  health  professionals  objected  to 
this.  Several  commenters  recommended 
that  current  non-physician  medical 
directors  who  are  serving  successfully 
should  be  exempt  from  this 
requirement. 

Response.  We  have  reconsidered  the 
provisions  in  the  proposed  rule 
regarding  physician  oversight  of  all 
clinical  services  and  agree  that  some  of 
the  language  may  have  had  the  effect  of 
unduly  restricting  the  scope  of  practice 
for  some  providers,  particularly  doctoral 
level  psychologists.  We  are  also  aware 
that  widely  recognized  accrediting 
bodies,  as  well  as  several  states,  permit 
independent  practice  and  hospital 
admitting  privileges  for  certain  non- 
physician  providers.  We  have  made 
revisions  to  language  contained  in  the 
proposed  rule  to  assure  our  standards 
are  consistent  with  those  of  the  Joint 
Commission  on  Accreditation  of 
Hospital  Organizations  (JCAHO)  and  in 
keeping  with  changing  practice  patterns 
in  the  mental  health  community. 
Because  treatment  of  mental  health 
patients  often  includes  pharmacologic 
intervention  and  evaluation  and 
treatment  for  related  or  co-existing 
medical  problems,  physician 
management  for  these  components  of 
therapy  is  still  required.  We  require 
medical  management  of  patients  to  be 
under  the  supervision  of  a  physician 
medical  director.  However,  we  also 
agree  that  oversight  of  the  spectrum  of 
clinical  services  provided  in  a  program 
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may  be  accomplished  by  doctoral  level 
psychologists.  We  have  added  language 
which  allows  clinical  directors  to  be 
physicians  or.  where  permitted  by  law 
and  by  the  facility,  doctoral  level 
psychologists  who  meet  CHAMPUS 
requirements  for  individual  professional 
providers. 

4.  Admitting  Privileges  for  Non- 
physician  Providers.  A  number  of 
commenters  objected  to  proposed 
language  which  limited  admitting 
privileges  to  physicians.  They  argued 
that  such  limitations  on  certain  non- 
physician  mental  health  professionals, 
for  example,  master's  level  clinical 
social  workers,  were  unnecessarily 
restrictive  and  counter  to  legislative  and 
industry  trends  toward  an  expanded 
scope  of  practice  for  these  providers. 

Response.  We  are  aware  of  these 
changes  and  agree  that,  where  permitted 
by  law  and  by  the  facility,  individuals 
who  meet  the  CHAMPUS  definition  of 
individual  professional  mental  health 
provider  should  be  allowed  to  refer 
patients  for  admission.  We  have 
included  language  in  the  final  rule 
which  reflects  this  position. 

5.  Salifications  for  CEOs.  We 
received  a  number  of  comments 
suggesting  that  upgraded  CEO 
requirements  should  not  apply  to 
individuals  who.  although  they  do  not 
meet  these  standards,  are  currently 
serving  in  that  capacity  successfully. 
Response.  We  believe  the  proposed 
standards  for  CEOs  are  appropriate, 
given  the  level  and  scope  of 
responsibility  attached  to  this  position. 
However,  we  have  included  language 
which  makes  CEO  qualification 
standards  effective  October  1. 1997. 
This  should  provide  sufficient  time  for 
CEOs  currently  serving  to  undertake 
appropriate  education  and/or  training  to 
meet  increased  requirements. 

5.  Upgraded  Standards  are  Costly  and 
May  Limit  Treatment  Options  for 
CHAMPUS  Beneficiaries.  A  number  of 
commenters  suggested  that  standards  in 
the  proposed  rule  were  costly  to 
implement.  They  argued  that  the 
increased  cost  of  doing  business,  in 
addition  to  potential  reductions  in 
reimbiu^ement  caused  by  the  rule's 
payment  reforms,  may  cause  some 
providers  to  drop  participation  in 
CHAMPUS  programs.  Commenters 
viewed  this  as  a  particular  problem  for 
providers  with  limited  CHAMPUS 
volume  and  those  in  rural  areas.  Some 
commenters  argued  that  treatment 
methods  not  relying  upon  a  medical 
model  should  be  expanded,  rather  than 
changed  to  conform. 

Response.  Standards  in  this  final  rule 
are  based  upon  accepted  standards  of 
practice,  requirements  of  the  Joint 


Commission  on  Accreditation  of 
Healthcare  Organizations,  and  input 
from  Department  consultants  and  the 
provider  community.  Although  we  have 
made  significant  progress  in  addressing 
quality  issues  raised  by  GAO's  study 
and  highlighted  in  various  forms, 
rapidly  evolving  practice  patterns  and 
treatment  settings  require  CHAMPUS 
standards  which  reflect  the  character 
and  pace  of  these  changes.  We  believe 
these  updated  standards  are  necessary 
minimums  which  ensure  CHAMPUS 
beneficiaries  receive  high  quality  care 
by  appropriately  trained  professionals 
and  staff.  We  believe  the  cost  of 
upgraded  standards  will  be 
accommodated  within  projected 
reimbursement  rates.  Facilities  unable 
or  unwilling  to  comply  with  these 
standards  are  not  in  a  position  to 
provide  a  proper  standard  of  care. 

6.  Implementation  of  Seclusion  and 
Restraint.  We  received  a  large  number  of 
comments  objecting  to  standards  which 
restricted  implementation  of  seclusion 
and  restraint  to  qualified  mental  health 
professionals.  Additionally,  the 
proposed  rule  excluded  seclusion  and 
restraint  as  behavior  management 
devices  in  substance  use  disorder 
rehabilitation  facilities.  Commenters 
argued  that  these  restrictions  were 
unworkable,  that  they  may  pose  safety 
issues  when  professional  staff  are  not 
immediately  available,  and  that  facility 
staff  are  trained  to  use  these  techniques 
for  behavior  management. 

Response.  Seclusion  and  restraint 
imply  a  severity  of  dysfunction  and 
need  for  treatment  beyond  the  scope  of 
care  settings  addressed  in  this  rule.  If 
seclusion  and/or  restraint  is  frequently 
required  for  behavior  management  in 
RTCs,  PHPs.  or  SUDRFs,  this  suggests 
patients  who  require  a  more  intense 
level  of  care.  Facilities  should  evaluate 
poUcies  and  practices  to  determine  their 
effectiveness  in  identifying  patients  who 
have  not  been  assigned  to  the 
appropriate  level  of  care.  All  facility 
staff  should  be  trained  in  temporary 
holds  which  provide  immediate 
intervention  for  safety  of  the  patient  and 
others.  Also,  facilities  should  have  clear 
emergency  response  procedures  which 
define  appropriate  intervention  in  crisis 
situations. 

With  the  exception  of  brief  physical 
holds  and  time  outs,  use  of  seclusion 
and  restraint  is  excluded  in  SUDRFs,  as 
patients  who  require  this  level  of 
intervention  are  not  appropriate  to  this 
treatment  setting.  The  use  of  time  out  or 
physical  holds  should  be  infrequent, 
since  behavior  routinely  requiring  this 
type  of  intervention  suggests  a  need  for 
care  at  a  higher  level  of  intensity.  We  do 
agree  that  proposed  rule  language  may 


have  restricted  appropriate  response  to 
emergency  situations.  We  have  added 
clarifying  language  which  requires  a 
qualified  mental  health  professional  to 
be  responsible  for  implementation  of 
seclusion  and  restraint,  but  allows 
actual  implementation  by  facility  staff 
under  supervision  of  the  responsible 
provider. 

7.  Inclusion  of  Spiritual  and  Skills 
Assessments.  A  number  of  commenters 
questioned  inclusion  of  new 
requirements  for  spiritual  and  skills 
assessments  in  the  proposed  standards 
and  requested  more  detailed  description 
of  this  requirement. 

Response.  Spiritual  assessments  are 
part  of  a  comprehensive, 
multidisciplinary  assessment  which 
should  address  the  full  range  of  a 
patient's  clinical  needs,  including  the 
impact  of  religious,  ethnic  and  cultural 
influences  upon  the  patient  or  family. 
Spiritual  assessments,  which  occur  in 
the  context  of  obtaining  a  social  history, 
are  not  new  to  the  CHAMPUS  standards 
and  are  included  specifically  in 
standards  of  other  widely  recognized 
accrediting  bodies.  A  skills  assessment 
is  an  important  component  of  patient 
evaluation  and  includes  activities  of 
daily  living,  perceptual-motor  skills, 
sensory  integration  factors,  cognitive 
skills,  communication  skills,  social 
interaction  skills,  creative  abilities, 
vocational  skills,  and  the  impact  of 
physical  limitations.  Activity  services 
related  to  this  assessment  should  be  part 
of  the  therapeutic  plan  and  should  be 
supervised  by  a  qualified  mental  health 
professional. 

8.  Requirement  for  Clinical 
Formulation.  Several  commenters 
questioned  the  need  for  clinical 
formulation  in  addition  to  development 
of  a  treatment  plan.  Additionally, 
several  comments  pointed  out  the 
standards  allowed  less  time  for 
completion  of  a  treatment  plan  (10  days) 
than  for  development  of  the  clinical 
formulation  (14  days)  which  forms  the 
basis  of  the  treatment  plan. 

Response.  The  clinical  formulation 
summarizes  significant  clinical 
interpretations  from  each  of  the 
muhidisciplinary  assessments,  forming 
the  basis  for  development  of  a  master 
treatment  plan.  Interrelating  findings 
from  all  assessments,  the  clinical 
formulation  should  clearly  describe 
problems  to  be  addressed  in  the 
treatment  plan  and  indicate  appropriate 
focus  for  the  treatment  strategies.  We 
view  this  as  a  necessary,  and  not 
redundant,  part  of  the  process  for 
developing  a  plan  of  care  responsive  to 
the  unique  requirements  of  each  patient. 
We  agree' the  proposed  time 
requirements  were  not  consistent  with 


this  logic  and  have  modified  language 
accordingly. 

Treatment  plans  must  be  completed 
within  10  days;  clinical  formulations  no 
longer  have  a  specific  deadline,  but 
must  be  completed  prior  to 
development  of  the  interdisciplinar)' 
treatment  plan. 

9.  Family  Therapy.  A  large  number  of 
commenters  raised  the  issue  of  logistical 
problems  which  present  difficuhy  in 
accomplishing  family  therapy  for 
CHAMPUS  beneficiaries.  An  example 
frequently  used  was  the  deployment  of 
military  members  which  caused 
geographic  separations.  The  argument 
was  made  that  CHAMPUS  should  be 
more  flexible  regarding  this 
requirement. 

Response.  Family  therapy  is  not  a 
new  requirement  for  CHAMPUS 
beneficiaries.  Geographical  distance  is 
not  considered  a  reason  to  exclude  the 
family  from  a  treatment  plan.  For 
patients  separated  ft^m  their  families  by 
deployment  or  for  other  reasons, 
CHAMpUS  allows  geographically 
distant  family  therapy.  If  one  or  both 
parents  reside  a  minimum  of  250  miles 
from  the  RTC,  the  RTC  has  the 
flexibility  to  arrange  for  therapy  with 
parents  at  the  distant  locality.  If  family 
therapy  is  clinically  contraindicated, 
rationale  for  this  conclusion  must  be 
documented  in  the  patient's  record. 

10.  Annual  Facility  Evaluation.  We 
received  several  comments  arguing  that 
a  service  specific  annual  evaluation  was 
overly  burdensome  to  facilities  and 
"unheard  of  outside  academic  settings. 

Response.  The  proposed  rule 
identified  this  requirement  in  the 
context  of  facility  development  of  a 
strategic  plan  which  contains  specific 
goals  and  objectives  for  each  program 
component  or  service  and  patient 
population  served.  Sound  business 
practices  would  suggest  regular 
organizational  assessments  to  identify 
progress  toward  established 
performance  and  fiscal  goals  and 
objectives.  The  Department,  as  well  as 
other  accrediting  agencies,  expect 
governing  bodies,  through  their  CEOs,  to 
provide  sufficient  resources  to  achieve 
the  organization's  missions,  goals, 
philosophy  and  objectives.  Without  a 
clear  idea  of  resource  allocation  and 
performance  across  the  range  of  services 
provided,  it  is  unclear  how  facilities 
would  evaluate  outcomes,  or  the  need 
for  change.  We  do  not  agree  that  this  is 
overly  burdensome  and  find  it 
surprising  that  such  reviews  would  be 
limited  only  to  academic  settings. 
11.  Education  Hours  in  Partial 
Hospitalization  Programs.  The  proposed 
rule  does  not  count  educational  hours 
towards  total  hours  for  "full  day"  partial 


hospitalization  programs.  Several 
commenters  argued  that,  by  not 
including  time  spent  in  school,  those 
hours,  combined  with  the  required  six 
hours  for  a  full  day  partial  program, 
result  in  an  excessively  long  day  for 
patients. 

Response.  Patients  who  meet  the 
criteria  for  admission  to  partial 
hospitalization  programs  do  not  require 
a  professionally  managed  milieu 
twenty-four  hours  a  day,  as  do 
individuals  in  residential  treatment 
programs.  Therefore,  we  find  it 
reasonable  to  expect  that  school  hours 
may  be  accommodated  separately  from' 
the  hours  spent  in  therapy  and  other 
treatment  activities.  Determinations  as 
to  school  hours  vs.  time  spent  in 
treatment  or  other  activities  should  be 
considered  as  part  of  an  overall 
assessment  of  the  patient's  needs  and 
addressed  in  an  individualized 
treatment  plan. 

12.  Benefit  Limitations.  One  provider 
association  objected  to  CHAMPUS 
limits  on  treatment  of  substance  use 
disorders,  stating  that  these  limits  do 
not  consider  the  chronic  nature  of  this 
problem. 

Response.  Compared  to  many  third 
party  payers,  CHAMPUS  provides  one 
of  the  more  generous  benefits  for 
treatment  of  substance  use  disorders. 
We  do  recognize  the  chronic  as  well  as 
individual  nature  of  these  problems 
and,  consistent  with  that,  provide  an 
allowance  for  waivers  of  benefit  limits 
when  continued  treatment  is  justified. 
13.  Burden  and  Expense  Associated 
With  Cost  Based  Reimbursement.  The 
overwhelming  majority  of  comments  on 
the  proposed  cost  baseid  reimbursement 
system  argued  that  the  cost  and 
administrative  burden  associated  with 
these  changes,  for  both  the  Department 
and  providers,  far  exceeded  any  benefit 
to  the  government.  A  number  of 
commenters  pointed  out  that  the  GAO 
reports  which  provided  impetus  for 
payment  reform  were  based  on  outdated 
information  which  did  not  reflect  the 
results  of  earlier  initiatives.  Commenters 
suggested  that,  if  DoD  is  required  to 
implement  additional  cost  containment 
measures,  these  could  be  accomplished 
more  efficiently  through  adjustments  to 
existing  payment  mechanisms. 

Response.  After  full  consideration  of 
comments  from  the  provider 
community,  as  well  as  our  fcontinuing 
analysis  of  costs  associated  with 
implementation  of  a  cost  based  system 
for  mental  health,  we  agree  that 
implementation  of  the  proposed  system 
is  not  appropriate  at  this  time.  Although 
cost  containment  and  utilization 
management  programs  have  achieved 
program  savings,  we  agree  with  GAO 


conclusion  that  additional 
improvements  are  needed.  While  the 
GAO  report  may  not  reflect  the  full 
measure  of  cost  and  quality 
improvements  achieved  by  earlier 
efforts,  continuing  program  reviews  and 
findings  gathered  through  utilization 
management  programs  suggest 
CHAMPUS  mental  health  programs 
require  additional  controls. 

In  keeping  with  comments  from  the 
industry  and  our  own  analysis, 
additional  cost  containment  in 
CHAMPUS  mental  health  programs  will 
be  accomplished  through  adjustments  to 
current  reimbursement  mechanisms.  For 
specialty  psychiatric  hospitals  and 
units,  payment  will  be  held  at  FY95 
rates  for  two  years,  beginning  in  FY96 
and  extending  through  FY97. 
Additionally,  April  6.  1995,  payment 
will  be  capped  at  a  rate  not  to  exceed 
the  70th  percentile  of  payment  rates  in 
all  high  volume  CHAMPUS  psychiatric 
hospitals.  We  estimate  that  these 
adjustments  will  resuU  in  CHAMPUS 
payments  at  the  level  of  average 
aggregate  costs  for  psychiatric  hospitals 
and  units,  thereby  addressing  concerns 
expressed  by  the  GAO. 

The  general  lack  of  availability  with 
respect  to  RTC  cost  information 
presented  some  difficulties  in  our 
attempt  to  analyze  impact  of  payment 
reforms  for  this  community.  In  measures 
similar  to  those  for  psychiatric 
hospitals,  RTC  payment  rates  for 
facilities  at  or  above  the  30th  percentile 
of  all  CHAMPUS  RTC  payment  rates  in 
FY95  will  be  held  constant,  with  no 
additional  update  through  fiscal  years 
FY96  and  FY97.  Additionally,  effective 
April  6, 1995,  payments  will  be  capped 
at  level  not  to  exceed  the  70th  percentile 
of  all  RTC  rates  nationally.  For  those 
RTCs  paid  at  levels  below  the  30th 
percentile  of  national  CHAMPUS  RTC 
rates,  payments  wrill  be  updated  by  the 
lesser  of  the  CPI-U  for  medical  care  or 
the  amount  that  brings  the  rate  up  to  the 
30th  percentile  level.  The  update  factor 
for  payments  beginning  in  FY98  will  be 
the  Medicare  update  factor  for  hospitals 
and  units  exempt  fixjm  the  Medicare 
prospective  payment  system,  hi  order  to 
determine  the  effectiveness  of  RTC  cost 
containment  measures  established  in 
this  final  rule,  the  Department  will 
continue  to  explore  avenues  for 
obtaining  accurate  cost  data  for  RTC 
services. 

V.  Rulemaking  Procedures 

This  rule  is  a  significant  regulatory 
action  as  determined  by  the  Office  of 
Management  and  Budget.  Also,  we 
certify  that  this  rule  will  not 
significantly  affect  a  large  number  of 
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small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

This  rule  does  not  impose  new 
information  collection  requirements. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  handicapped,  health 
insurance,  and  military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  19*-[AMENDED] 

1.  The  authority  citation  for  part  199 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C  chapter 
55. 

2.  Section  199.4  is  amended  by 
revising  the  heading  of  paragraph  (e)(4), 
paragraph  (e)(4)  introductory  text, 
(e)(4)(i),  (e)(4)(ii),  (e)(4)(iv),  and  the 
introductory  text  of  paragraph  (f)(2)(ii), 
and  by  adding  new  paragraphs  (e)(4)(v), 
and  (f)(2)(ii)(D),  as  follows: 

§  199.4    Basic  program  benefits. 


(e) 


UMI 


(4)  Treatment  of  substance  use 
disorders.  Emergency  and  inpatient 
hospital  care  for  complications  of 
alcohol  and  drug  abuse  or  dependency 
and  detoxification  are  covered  as  for  any 
other  medical  condition.  Specific 
coverage  for  the  treatment  of  substance 
use  disorders  includes  detoxification, 
rehabiUtation,  and  outpatient  care 
provided  in  authorized  substance  use 
disorder  rehabilitation  faciUties. 

(i)  Emergency  and  inpatient  hospital 
services.  Emergency  and  inpatient 
hospital  services  are  covered  when 
medically  necessary  for  the  active 
medical  treatment  of  the  acute  phases  of 
substance  abuse  withdrawal 
(detoxification),  for  stabilization,  and  for 
treatment  of  medical  complications  of 
substance  use  disorders.  Emergency  and 
inpatient  hospital  services  are 
considered  medically  necessary  only 
when  the  patient's  condition  is  such 
that  the  personnel  and  facilities  of  a 
hospital  are  required.  Stays  provided  for 
substance  use  disorder  rehabilitation  in 
a  hospital-based  rehabilitation  facility 
are  covered,  subject  to  the  provisions  of 
paragraph  (e)(4)(ii)  of  this  section. 
Inpatient  hospital  services  also  are 
subject  to  the  provisions  regarding  the 
limit  on  inpatient  mental  health 
services. 

(ii)  Authorized  substance  use  disorder 
treatment.  Only  those  services  provided 
by  CHAMPUS-authorized  institutional 
providers  are  covered.  Such  a  provider 
must  be  either  an  authorized  hospital,  or 
an  organized  substance  use  disorder 
treatment  program  in  an  authorized  free- 


standing or  hospital-based  substance 
use  disorder  rehabilitation  faciUty. 
Covered  services  consist  of  any  or  all  of 
the  services  listed  below.  A  qualified 
mental  health  provider  (physicians, 
clinical  psychologists,  clinical  social 
workers,  psychiatric  nurse  specialists) 
(see  paragraph  (c)(3)(ix)  of  this  section) 
shall  prescribe  the  particular  level  of 
treatment.  Each  CHAMPUS  beneficiary 
is  entitled  to  three  substance  use 
disorder  treatment  benefit  periods  in  his 
or  her  lifetime,  unless  this  limit  is 
waived  pursuant  to  paragraph  (e)(4)(v) 
of  this  section.  (A  benefit  period  begins 
with  the  first  date  of  covered  treatment 
and  ends  365  days  later,  regardless  of 
the  total  services  actually  used  within 
the  benefit  period.  Unused  benefits 
cannot  be  carried  over  to  subsequent 
benefit  periods.  Emergency  and 
inpatient  hospital  services  (as  described 
in  paragraph  (e)(4)(i)  of  this  section)  do 
not  constitute  substance  abuse  treatment 
for  purposes  of  establishing  the 
beginning  of  a  benefit  period.) 

CA)  Rehabilitative  care.  Rehabilitative 
care  in  a  authorized  hospital  or 
substance  use  disorder  rehabilitative 
facility,  whether  free-standing  or 
hospital-based,  is  covered  on  either  a 
residential  or  partial  care  (day  or  night 
program)  basis.  Coverage  during  a  single 
benefit  period  is  limited  to  no  more  than 
inpatient  stay  (exclusive  of  stays 
classified  in  DRG  433)  in  hospitals 
subject  to  CHAMPUS  DRG-based 
payment  system  or  21  days  in  a  DRG- 
exempt  facility  for  rehabilitation  care, 
unless  the  limit  is  waived  pursuant  to 
paragraph  (e)(4)(v)  of  this  section.  If  the 
patient  is  medically  in  need  of  chemical 
detoxification,  but  does  not  require  the 
personnel  or  facilities  of  a  general 
hospital  setting,  detoxification  services 
are  covered  in  addition  to  the 
rehabilitative  care,  but  in  a  DRG-exempt 
facility  detoxification  services  are 
limited  to  7  days  unless  the  limit  is 
waived  pursuant  to  paragraph  (e)(4)(v) 
of  this  section.  The  medical  necessity 
for  the  detoxification  must  be 
documented.  Any  detoxification 
services  provided  by  the  substance  use 
disorder  rehabilitation  facility  must  be 
under  general  medical  supervision. 

(B)  Outpatient  care.  Outpatient 
treatment  provided  by  an  approved 
substance  use  disorder  rehabilitation 
facility,  whether  free-standing  or 
hospital-based,  is  covered  for  up  to  60 
visits  in  a  benefit  period,  unless  the 
limit  is  waived  pursuant  to  paragraph 
(e)(4)(v)  of  this  section. 

(C)  Family  therapy.  Family  therapy 
provided  by  an  approved  substance  use 
disorder  rehabilitation  facility,  whether 
free-standing  or  hospital-based,  is 
covered  for  up  to  15  visits  in  a  benefit 


period,  unless  the  limit  is  waived 
pursuant  to  paragraph  (e)(4)(v)  of  this 
section. 

(iv)  Confidentialty.  Release  of  any 
patient  identifying  information, 
including  that  required  to  adjudicate  a 
claim,  must  comply  with  the  provisions 
of  section  544  of  the  Public  Health 
Service  Act,  as  amended,  (42  U.S.C. 
290dd-3),  which  governs  the  release  of 
medical  and  other  information  from  the 
records  of  patients  undergoing  treatment 
of  substance  abuse.  If  the  patient  refuses 
to  authorize  the  release  of  medical 
records  which  are,  in  the  opinion  of  the 
Director.  OCR>\iVtPUS,  or  a  designee, 
necessary  to  determine  benefits  on  a 
claim  for  treatment  of  substance  abuse 
the  claim  will  be  denied. 

(v)  Waiver  of  benefit  limits.  The 
specific  benefit  limits  set  forth  in 
paragraphs  (e)(4)(ii)  of  this  section  may 
be  waived  by  the  Director,  OCHAMPUS 
in  special  cases  based  on  a 
determination  that  all  of  the  following 
criteria  are  met: 

(A)  Active  treatment  has  taken  place 
during  the  period  of  the  benefit  limit 
and  substantial  progress  has  been  made 
according  to  the  plan  of  treatment. 

(B)  Further  progress  has  been  delayed 
due  to  the  complexity  of  the  illness. 

(C)  Specific  evidence  has  been 
presented  to  explain  the  factors  that 
interfered  with  further  treatment 
progress  during  the  period  of  the  benefit 
limit. 

(D)  The  waiver  request  includes 
specific  time  fi-ames  and  a  specific  plan 
of  treatment  which  will  complete  the 
course  of  treatment. 

*         »         »        *        * 

(f)*   *   * 

(2)*    •   • 

(ii)  Inpatient  cost-sharing.  Except  m 
the  case  of  mental  health  services  (see 
paragraph  (f)(2)(ii)(D)  of  this  section), 
dependents  of  active  duty  members  of 
the  Uniformed  Services  or  their 
sponsors  are  responsible  for  the 
payment  of  the  first  $25  of  the  allowable 
institutional  costs  incurred  with  each 
covered  inpatient  admission  to  a 
hospital  or  other  authorized 
institutional  provider  (refer  to  §  199.6), 
or  the  amount  the  beneficiary  or  sponsor 
would  have  been  charged  had  the 
inpatient  care  been  provided  in  a 
Uniformed  Service  hospital,  whichever 
is  greater. 
***** 

(D)  Inpatient  cost-sharing  for  mental 
health  services.  For  care  provided  on  or 
after  October  1, 1995,  the  inpatient  cost- 
sharing  for  mental  health  services  is  $20 
per  day  for  each  day  of  the  inpatient 
admission.  This  $20  per  day  cost 
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sharing  amoimt  applies  to  admissions  to 
any  hospital  for  mental  health  services, 
any  residential  treatment  facility,  any 
substance  abuse  rehabilitation  facility, 
and  any  partial  hospitalization  program 
providing  mental  health  or  substance 
use  disorder  rehabilitation  services. 


3.  Section  199.6  is  amended  by 
revising  paragraphs  (b)(4)(vii)  and 
(b)(4)(xii),  by  removing  paragraph 
(b)(4)(x)(B)(3).  and  by  adding  a  new 
paragraph  (b)(4)(xiv)  to  read  as  follows: 

§199.6    Auttiorized  providers. 

***** 

(b)  Institutional  providers.  *  *  * 

***** 

(4)  Categories  of  institutional 
providers.  *   *   * 

***** 

(vii)  Residential  treatment  centers. 
This  paragraph  (b)(4)(vii)  establishes 
standards  and  requirements  for 
residential  treatment  centers  (RTCs). 
(A)  Organization  and  administration. 
U)  Definition.  A  Residential 
Treatment  Center  (RTC)  is  a  facility  or 
a  distinct  part  of  a  facility  that  provides 
to  beneficiaries  under  21  years  of  age  a 
medically  supervised,  interdisciplinary 
program  of  mental  health  treatment.  An 
RTC  is  appropriate  for  patients  whose 
predominant  symptom  presentation  is 
essentially  stabilized,  although  not 
resolved,  and  who  have  persistent 
dysfunction  in  major  life  areas.  The 
extent  and  pervasiveness  of  the  patient's 
problems  require  a  protected  and  highly 
structured  therapeutic  environment. 
Residential  treatment  is  differentiated 
from: 

U)  Acute  psychiatric  care,  which 
requires  medical  treatment  and  24-hour 
availability  of  a  full  range  of  diagnostic 
and  therapeutic  services  to  establish  and 
implement  an  effective  plan  of  care 
which  will  reverse  life-threatening  and/ 
or  severely  incapacitating  symptoms; 

{if)  Partial  hospitafization,  which 
provides  a  less  than  24-hour-per-day, 
seven-day-per-week  treatment  program 
for  patients  who  continue  to  ejdiibit 
psychiatric  problems  but  can  function 
with  support  in  some  of  the  major  life 
areas; 

[Hi)  A  group  home,  which  is  a 
professionally  directed  living 
arrangement  with  the  availability  of 
psychiatric  consultation  and  treatment 
for  patients  with  significant  family 
dysfunction  and/or  chronic  but  stable 
psychiatric  disturbances; 

[iv]  Therapeutic  school,  which  is  an 
educational  program  supplemented  by 
psychological  and  psychiatric  services; 
(v)  Facilities  that  treat  patients  with  a 
primary  diagnosis  of  chemical  abuse  or 
dependence;  and 


(vt)  Facilities  providing  care  for 
patients  with  a  primary  diagnosis  of 
mental  retardation  or  developmental 
disability. 
(2)  Eligibility. 

(/)  Every  RTC  must  be  certified 
pursuant  to  CHAMPUS  certification 
standards.  Such  standards  shall 
incorporate  the  basic  standards  set  forth 
in  paragraphs  (b)(4)(vii)  (A)  through  (D) 
of  this  section,  and  shall  include  such 
additional  elaborative  criteria  and 
standards  as  the  Director,  OCHAMPUS 
determines  are  necessary  to  implement 
the  basic  standards. 

[if]  To  be  eligible  for  CHAMPUS 
certification,  the  facility  is  required  to 
be  licensed  and  fully  operational  for  six 
months  (vvith  a  minimiun  average  daily 
census  of  30  percent  of  total  bed 
capacity)  and  operate  in  substantial 
compliance  with  state  and  federal 
regulations. 

{Hi]  The  facility  is  currently 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  under  the 
current  edition  of  the  Manual  for  Mental 
Heahh,  Chemical  Dependency,  and 
Mental  Retardation/Developmental 
Disabilities  Services  which  is  available 
ftt)m  JCAHO,  P.O.  Box  75751,  Chicago, 
IL  60675. 

[iv]  The  facility  has  a  written 
participation  agreement  with 
OCHAMPUS.  The  RTC  is  not  a 
CHAMPUS-authorized  provider  and 
CHAMPUS  benefits  are  not  paid  for 
services  provided  until  the  date  upon 
which  a  participation  agreement  is 
signed  by  the  Director,  OCHAMPUS. 
(3)  Governing  body, 
ii)  The  RTC  shall  nave  a  governing 
body  which  is  responsible  for  the 
policies,  bylaws,  and  activities  of  the 
facility.  If  the  RTC  is  owned  by  a 
partnership  or  single  owmer,  the 
partners  or  single  owner  are  regarded  as 
the  governing  body.  The  facility  will 
provide  an  up-to-date  list  of  names, 
addresses,  telephone  numbers  and  titles 
of  the  members  of  the  governing  body. 

(ii)  The  governing  body  ensures 
appropriate  and  adequate  services  for  all 
patients  and  oversees  continuing 
development  and  improvement  of  care. 
Where  business  relationships  exist 
between  the  governing  body  and 
facility,  appropriate  conflict-of-interest 
poUcies  are  in  place. 

[Hi)  Board  members  are  fully  informed 
about  facility  services  and  the  governing 
body  conducts  annual  review  of  its 
performance  in  meeting  purposes, 
responsibilities,  goals  and  objectives. 

(4)  Chief  executive  officer.  The  chief 
executive  officer,  appointed  by  and 
subject  to  the  direction  of  the  governing 
body,  shall  assume  overall 


administrative  responsibility  for  the 
operation  of  the  facility  according  to 
governing  body  policies.  The  chief 
executive  officer  shall  have  five  years' 
administrative  experience  in  the  field  of 
mental  health.  On  October  1, 1997.  the 
CEO  shall  possess  a  degree  in  business 
administration,  public  health,  hospital 
administration,  nursing,  social  work,  or 
psychology,  or  meeting  similar 
educational  requirements  as  prescribed 
by  the  Director,  OCHAMPUS. 

(5)  Clinical  Director.  The  clinical 
director,  appointed  by  the  governing 
body,  shall  be  a  psychiatrist  or  doctoral 
level  psychologist  who  meets  applicable 
CHAMPUS  requirements  for  individual 
professional  providers  and  is  Ucensed  to 
practice  in  the  state  where  the 
residential  treatment  center  is  located. 
The  clinical  director  shall  possess 
requisite  education  and  experience, 
credentials  applicable  under  state 
practice  and  licensing  laws  appropriate 
to  the  professional  discipline,  and  a 
minimum  of  five  years'  cHnical 
experience  in  the  treatment  of  children 
and  adolescents.  The  clinical  director 
shall  be  responsible  for  planning, 
development,  implementation,  and 
monitoring  of  all  chnical  activities. 
(6)  Medical  director.  The  medical 
director,  appointed  by  the  governing 
body,  shall  be  licensed  to  practice 
medicine  in  the  state  where  the 
residential  treatment  center  is  located 
and  shall  possess  requisite  education 
and  experience,  including  graduation 
from  an  accredited  school  of  medicine 
or  osteopathy,  an  approved  residency  in 
psychiatry  and  a  minimum  of  five  years 
cHnical  experience  in  the  treatment  of 
children  and  adolescents.  The  Medical 
Director  shall  be  responsible  for  the 
planning,  development, 
implementation,  and  monitoring  of  all 
activities  relating  to  medical  treatment 
of  patients.  If  qualified,  the  Medical 
Director  may  also  serve  as  Clinical 
Director. 

(7)  Medical  or  professional  staff 
organization.  The  governing  body  shall 
estabUsh  a  medical  or  professional  staff 
organization  to  assure  effective 
implementation  of  clinical  privileging, 
professional  conduct  rules,  and  other 
activities  directly  affecting  patient  care. 

(S)  Personnel  policies  and  records. 
The  RTC  shall  maintain  written 
personnel  policies,  updated  job 
descriptions  and  personnel  records  to 
assure  the  selection  of  qualified 
persormel  and  successful  job 
performance  of  those  personnel. 

(9)  Staff  development.  The  facility 
shall  provide  appropriate  training  and 
development  programs  for 
administrative,  professional  support, 
and  direct  care  staff. 
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(10)  Fiscal  accountability.  The  RTC 
shall  assure  fiscal  accountability  to 
applicable  government  authorities  and 
patients. 

[11)  Designated  teaching  facilities. 
Students,  residents,  interns  or  fellows 
providing  direct  clinical  care  are  under 
the  supervision  of  a  qualified  staff 
member  approved  by  an  accredited 
university.  The  teaching  program  is 
approved  by  the  Director.  OCHAMPUS. 

[12]  Emergency  reports  and  records. 
The  facility  notifies  OCHAMPUS  of  any 
serious  occurrence  involving 
CHAMPUS  beneficiaries. 
(B)  Treatment  services. 
(1)  Staff  composition. 
(0  The  RTC  shall  follow  written  plans 
which  assure  that  medical  and  clinical 
patient  needs  will  be  appropriately 
addressed  24  hours  a  day.  seven  days  a 
week  by  a  sufficient  number  of  fully 
qualified  (including  license,  registration 
or  certification  requirements, 
educational  attainment,  and 
professional  experience)  health  care 
professionals  and  support  staff  in  the 
respective  disciplines.  Clinicians 
providing  individual,  group,  and  family 
therapy  meet  CHAMPUS  requirements 
as  qualified  mental  health  providers  and 
operate  within  the  scope  of  their 
licenses.  The  ultimate  authority  for 
planning,  development, 
implementation,  and  monitoring  of  all 
clinical  activities  is  vested  in  a 
psychiatrist  or  doctoral  level 
psychologist.  The  management  of 
medical  care  is  vested  in  a  physician. 
(//)  The  RTC  shall  ensure  adequate 
coverage  by  fully  quahfied  staff  during 
all  hours  of  operation,  including 
physician  availability,  other 
professional  staff  coverage,  and  support 
staff  in  the  respective  disciplines. 

(2)  Staff  qualifications.  The  RTC  vdll 
have  a  sufficient  number  of  quahfied 
mental  health  providers,  administrative, 
and  support  staff  to  address  patients' 
clinical  needs  and  to  coordinate  the 
services  provided.  RTCs  which  employ 
individuals  with  master's  or  doctoral 
level  degrees  in  a  mental  health 
discipline  who  do  not  meet  the 
licensure,  certification  and  experience 
requirements  for  a  qualified  mental 
health  provider  but  are  actively  working 
toward  licensure  or  certification,  may 
provide  services  within  the  all-inclusive 
per  diem  rate,  provided  the  individual 
works  under  the  clinical  supervision  of 
a  fully  qualified  mental  health  provider 
employed  by  the  RTC.  All  other 
program  services  shall  be  provided  by 
trained,  licensed  staff. 
(3)  Patient  riehfs. 

(/)  The  RTC  shall  provide  adequate 
protection  for  all  patient  rights, 
including  rights  provided  by  law. 


privacy,  personnel  rights,  safety, 
confidentiality,  informed  consent, 
grievances,  and  personal  dignity. 

(ii)  The  facility  has  a  wrritten  policy 
regarding  patient  abuse  and  neglect. 

(Hi)  Facility  marketing  and  advertising 
meets  professional  standards. 

(4)  Behavioral  management.  The  RTC 
shall  adhere  to  a  comprehensive, 
written  plan  of  behavioral  management, 
developed  by  the  clinical  director  and 
the  medical  or  professional  staff  and 
approved  by  the  governing  body, 
including  strictly  limited  procedures  to 
assure  that  the  restraint  or  seclusion  are 
used  only  in  extraordinary 
circumstances,  are  carefully  monitored, 
and  are  fully  documented.  Only  trained 
and  clinically  privileged  RNs  or 
qualified  mental  health  professionals 
may  be  responsible  for  the 
implementation  of  seclusion  and 
restraint  procedures  in  an  emergency 
situation. 

(5)  Admission  process.  The  RTC  shall 
maintain  written  policies  and 
procedures  to  ensure  that,  prior  to  an 
admission,  a  determination  is  made,  and 
approved  pursuant  to  CHAMPUS 
preauthorization  requirements,  that  the 
admission  is  medically  and/or 
psychologically  necessary  and  the 
program  is  appropriate  to  meet  the 
patient's  needs.  Medical  and/or 
psychological  necessity  determinations 
shall  be  rendered  by  qualified  mental 
health  professionals  who  meet 
CHAMPUS  requirements  for  individual 
professional  providers  and  who  are 
permitted  by  law  and  by  the  facility  to 
refer  patients  for  admission. 

(6)  Assessments.  The  professional 
staff  of  the  RTC  shall  complete  a  ciu-rent 
multidisciplinary  assessment  which 
includes,  but  is  not  limited  to  physical, 
psychological,  developmental,  family, 
educational,  social,  spiritual  and  skills 
assessment  of  each  patient  admitted. 
Unless  otherwise  specified,  all  required 
clinical  assessments  are  completed  prior 
to  development  of  the  multidisciplinary 
treatment  plan. 

(7)  Clinical  formulation.  A  qualified 
mental  health  professional  of  the  RTC 
will  complete  a  clinical  formulation  on 
all  patients.  The  clinical  formulation 
will  be  reviewed  and  approved  by  the 
responsible  individual  professional 
provider  and  will  incorporate 
significant  findings  from  each  of  the 
multidisciplinary  assessments.  It  will 
provide  the  basis  for  development  of  an 
interdisciplinary  treatment  plan. 

(8)  Treatment  planning.  A  qualified 
mental  health  professional  shall  be 
responsible  for  the  development, 
supervision,  implementation,  and 
assessment  of  a  written,  individualized, 
interdisciplinary  plan  of  treatment. 


which  shall  be  completed  within  10 
days  of  admission  and  shall  include 
individual,  measurable,  and  observable 
goals  for  incremental  progress  and 
discharge.  A  preliminary  treatment  plan 
is  completed  within  24  hours  of 
admission  and  includes  at  least  an 
admission  note  and  orders  vvritten  by 
the  admitting  mental  health 
professional.  The  master  treatment  plan 
is  reviewed  and  revised  at  least  every  30 
days,  or  when  major  changes  occur  in 
treatment. 

(9)  Discharge  and  transition  planning. 
The  RTC  shall  maintain  a  transition 
planning  process  to  address  adequately 
the  anticipated  needs  of  the  patient 
prior  to  the  time  of  discharge.  The 
planning  involves  determining 
necessary  modifications  in  the  treatment 
plan,  facilitating  the  termination  of 
treatment,  and  identifying  resources  to 
maintain  therapeutic  stability  following 
discharge. 

(10)  Clinical  documentation.  Clinical 
records  shall  be  maintained  on  each 
patient  to  plan  care  and  treatment  and 
provide  ongoing  evaluation  of  the 
patient's  progress.  All  care  is 
documented  and  each  clinical  record 
contains  at  least  the  following: 
demographic  data,  consent  forms, 
pertinent  legal  documents,  all  treatment 
plans  and  patient  assessments, 
consultation  and  laboratory  reports, 
physician  orders,  progress  notes,  and  a 
discharge  summary.  All  documentation 
will  adhere  to  applicable  provisions  of 
the  JCAHO  and  requirements  set  forth  in 
§  199.7(bK3).  An  appropriately  qualified 
records  administrator  or  technician  will 
supervise  and  maintain  the  quality  of 
the  records.  These  requirements  are  in 
addition  to  other  records  requirements 
of  this  Part,  and  documentation 
requirements  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations. 

(11)  Progress  notes.  RTCs  shall 
document  the  course  of  treatment  for 
patients  and  famifies  using  progress 
notes  which  provide  information  to 
review,  analyze,  and  modify  the 
treatment  plans.  Progress  notes  are 
legible,  contemporaneous,  sequential, 
signed  and  dated  and  adhere  to 
applicable  provisions  of  the  Manual  of 
Mental  Health.  Chemical  Dependency, 
and  Mental  Retardation/Development 
Disabilities  Services  and  requirements 
set  forth  in  §199.7(bK3). 

(12)  Therapeutic  services. 

(i)  Individual,  group,  and  family 
psychotherapy  are  provided  to  all 
patients,  consistent  with  each  patient's 
treatment  plan,  by  qualified  mental 
health  providers. 

(j7)  a  range  of  therapeutic  activities, 
directed  and  staffed  by  qualified 


personnel,  are  offered  to  help  patients 
meet  the  goals  of  the  treatment  plan. 

(Hi)  Therapeutic  educational  services 
are  provided  or  arranged  that  are 
appropriate  to  the  patients  educational 
and  therapeutic  needs. 

(13)  Ancillary  services.  A  full  range  of 
ancillary  services  is  provided. 
Emergency  services  include  policies  and 
procedures  for  handling  emergencies 
with  qualified  personnel  and  written 
agreements  with  each  faciUty  providing 
the  service.  Other  ancillary  services 
include  physical  health,  pharmacy  and 
dietary  services. 

(C)  Standards  for  physical  plant  and 
environment. 

(1)  Physical  environment.  The 
buildings  and  grounds  of  die  RTC  shall 
be  maintained  so  as  to  avoid  health  and 
safety  hazards,  be  supportive  of  the 
services  provided  to  patients,  and 
promote  patient  comfort,  dignity, 
privacy,  personal  hygiene,  and  personal 
safety. 

(2)  Physical  plant  safety.  The  RTC 
shall  be  of  permanent  construction  and 
maintained  in  a  manner  that  protects 
the  lives  and  ensures  the  physical  safety 
of  patients,  staff,  and  visitors,  including 
conformity  with  all  applicable  building, 
fire,  health,  and  safety  codes. 

(3)  Disaster  planning.  The  RTC  shall 
maintain  and  rehearse  written  plan  for 
taking  care  of  casualities  and  handling 
other  consequences  arising  from 
internal  and  external  disasters. 

(D)  Standards  for  evaluation  system. 
(1)  Quality  assessment  and 
improvement.  The  RTC  shall  develop 
and  implement  a  comprehensive  quality 
assurance  and  quaUty  improvement 
program  that  monitors  the  quahty, 
efficiency,  appropriateness,  and 
effectiveness  of  the  care,  treatments,  and 
services  it  provides  for  patients  and 
their  families,  primarily  utilizing 
explicit  clinical  indicators  to  evaluate 
all  functions  of  the  RTC  and  contiibute 
to  an  ongoing  process  of  program 
improvement.  The  clinical  director  is 
responsible  for  developing  and 
implementing  quality  assessment  and 
improvement  activities  throughout  the 
facility. 

(2)  Utilization  review.  The  RTC  shall 
implement  a  utilization  review  process, 
pursuant  to  a  written  plan  approved  by 
the  professional  staff,  the 
administration,  and  the  governing  body, 
that  assesses  the  appropriateness  of 
admission,  continued  stay,  and 
timeliness  of  discharge  as  part  of  an 
effort  to  provide  quality  patient  care  in 
a  cost-effective  manner.  Findings  of  the 
utilization  review  process  are  used  as  a 
basis  for  revising  the  plan  of  operation, 
including  a  review  of  staff  quaUfications 
and  staff  composition. 


(3)  Patient  records  review.  The  RTC 
shall  implement  a  process,  including 
monthly  reviews  of  a  representative 
sample  of  patient  records,  to  determine 
the  completeness  and  accuracy  of  the 
patient  records  and  the  timeUness  and 
pertinence  of  record  entries,  particularly 
with  regard  to  regular  recording  of 
progress/non-progress  in  treatment. 

(4)  Drug  utilization  review.  The  RTC 
shall  implement  a  comprehensive 
process  for  the  monitoring  and 
evaluating  of  the  prophylactic, 
therapeutic,  and  empiric  use  of  drugs  to 
assure  that  medications  are  provided 
aporopriately,  safely,  and  effectively. 

(5)  Risk  management.  The  RTC  shall 
implement  a  comprehensive  risk 
management  program,  fully  coordinated 
with  other  aspects  of  the  quality 
assurance  and  quality  improvement 
program,  to  prevent  and  control  risks  to 
patients  and  staff  and  costs  associated 
with  clinical  aspects  of  patient  care  and 
safety. 

(6)  Infection  control.  The  RTC  shall 
implement  a  comprehensive  system  for 
the  surveillance,  prevention,  control, 
and  reporting  of  infections  acquired  or 
brought  into  the  facility. 

(7)  Safety.  The  RTC  shall  implement 
an  eff^ective  program  to  assure  a  safe 
environment  for  patients,  staff,  and 
visitors,  including  an  incident  report 
system,  a  continuous  safety  surveillance 
system,  and  an  active  multidisciplinary 
safety  committee. 

(8)  Facility  evaluation.  The  RTC 
annually  evaluates  accomplishment  of 
the  goals  and  objectives  of  each  clinical 
program  and  service  of  the  RTC  and 
reports  findings  and  recommendations 
to  the  governing  body. 

(E)  Participation  agreement 
requirements.  In  addition  to  other 
requirements  set  forth  in  paragraph 
(b)(4)(vii),  of  this  section  in  order  for  the 
services  of  an  RTC  to  be  authorized,  the 
RTC  shall  have  entered  into  a 
Participation  Agreement  with 
OCHAMPUS.  The  period  of  a 
participation  agreement  shall  be 
specified  in  the  agreement,  and  will 
generally  be  for  not  more  than  five 
years.  Participation  agreements  entered 
into  prior  April  6,  1995  must  be 
renewed  not  later  than  October  1, 1995. 
In  addition  to  review  of  a  facility's 
application  and  supporting 
documentation,  an  on-site  inspection  by 
OCHAMPUS  authorized  personnel  may 
be  required  prior  to  signing  a 
Participation  Agreement.  Retroactive 
'approval  is  not  given.  In  addition,  the 
Participation  Agreement  shall  include 
provisions  that  the  RTC  shall,  at  a 
minimum: 

(1)  Render  residential  treatment 
center  impatient  services  to  eligible 


CHAMPUS  beneficiaries  in  need  of  such 
services,  in  accordance  with  the 
participation  agreement  and  CHAMPUS 
regulation; 

(2)  Accept  payment  for  its  services 
based  upon  the  methodology  provided 
in  §  199.14(f)  or  such  other  method  as 
determined  by  the  Director, 
OCHAMPUS; 

(3)  Accept  the  CHAMPUS  all- 
inclusive  per  diem  rate  as  payment  in 
full  and  collect  from  thg  CHAMPUS 
beneficiary  or  the  family  of  the 
CHAMPUS  beneficiary  only  those 
amounts  that  represent  the  beneficiary's 
Uability,  as  defined  in  section  199.4, 
and  charges  for  services  and  supplies 
that  are  not  a  benefit  of  CHAMPUS; 

(4)  Make  all  reasonable  efforts 
acceptable  to  the  Director,  OCHAMPUS, 
to  collect  those  amounts,  which 
represents  the  beneficiary's  liability,  as 
defined  in  §  199.4; 

(5)  Comply  with  the  provisions  of 
§  199.8,  and  submit  claims  first  to  all 
health  insurance  coverage  to  which  the 
beneficiary  is  entitled  that  is  primary  to 
CHAMPUS; 

(6)  Submit  claims  for  services 
provided  to  CHAMPUS  beneficiaries  at 
least  30  days  (except  to  the  extent  a 
delay  is  necessitated  by  efforts  to  first 
collect  from  other  health  insurance).  If 
claims  are  not  submitted  at  least  every 
30  days,  the  RTC  agrees  not  to  bill  the 
beneficiary  or  the  beneficiary's  family 
for  any  amounts  disallowed  by 
CHAMPUS; 

(7)  Certify  that: 

(j)  It  is  and  will  remain  in  comphance 
with  the  provisions  of  paragraph 
(b)(4)(vii)  of  this  section  establishing 
standards  for  Residential  Treatment 
Centers; 

(ii)  It  has  conducted  a  self  assessment 
of  the  facility's  compliance  with  the 
CHAMPUS  Standards  for  Residential 
Treatment  Centers  Serving  Children  and 
Adolescents  with  Mental  Disorders,  as 
issued  by  the  Director,  OCHAMPUS  and 
notified  the  Director.  OCHAMPUS  of 
any  matter  regarding  which  the  facility 
is  not  in  comphance  with  such 
standards;  and 

(Hi)  It  will  maintain  comphance  with 
the  CHAMPUS  Standards  for 
Residential  Treatment  Centers  Serving 
Children  and  Adolescents  with  Mental 
Disorders,  as  issued  by  the  Director, 
OCHAMPUS,  except  for  any  such 
standards  regarding  which  the  facility 
notifies  the  Director.  OCHAMPUS  that  it 
is  not  in  compliance. 

(8)  Designate  an  individual  who  will 
act  as  liaison  for  CHAMPUS  inquiries. 
The  RTC  shall  inform  OCHAMPUS  in 
writing  of  the  designated  individual; 

(9)  Furnish  OCHAMPUS,  as  requested 
by  OCHAMPUS,  with  cost  data  certified 
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by  an  independent  accounting  firm  or 
other  agency  as  authorized  by  the 
Director.  OCHAMPUS; 

[10]  Comply  with  all  requirements  of 
this  section  applicable  to  institutional 
providers  generally  concerning 
preauthorization.  concurrent  care 
review,  claims  processing,  beneficiary 
liability,  double  coverage,  utilization 
and  quality  review  and  other  matters; 

in)  Grant  the  Director,  OCHAMPUS. 
or  designee,  the  right  to  conduct  quality 
assurance  audits  or  accounting  audits 
with  hill  access  to  patients  and  records 
{including  records  relating  to  patients 
who  are  not  CHAMPUS  beneficiaries)  to 
determine  the  quality  and  cost- 
effectiveness  of  care  rendered.  The 
audits  may  be  conducted  on  a 
scheduled  or  unscheduled 
(unannounced)  basis.  This  right  to 
audit/review  includes,  but  is  not  limited 

to: 

(/)  Examination  of  fiscal  and  all  other 
records  of  the  RTC  which  would 
confirm  compliance  with  the 
participation  agreement  and  designation 
as  an  authorized  CHAMPUS  RTC 
provider; 

(//)  Conducting  such  audits  of  RTC 
records  including  clinical,  financial, 
and  census  records,  as  may  be  necessary 
to  determine  the  nature  of  the  services 
being  provided,  and  the  basis  for 
charges  and  claims  against  the  United 
States  for  services  provided  CHAMPUS 
beneficiaries; 

[Hi)  Examining  reports  of  evaluations 
and  inspections  conducted  by  federal, 
state  and  local  government,  and  private 
agencies  and  organizations; 

(iV)  Conducting  on-site  inspections  of 
the  facilities  of  the  RTC  and 
interviewing  employees,  members  of  the 
staff,  contractors,  board  members, 
volunteers,  and  patients,  as  required; 

(v)  Audits  conducted  by  the  United 
States  General  Accounting  Office. 

(F)  Other  requirements  applicable  to 
RTCs. 

(1)  Even  though  an  RTC  may  qualify 
as  a  CHAMPUS-authorized  provider  and 
may  have  entered  into  a  participation 
agreement  with  CHAMPUS,  payment  by 
CHAMPUS  for  particular  services 
provided  is  contingent  upon  the  RTC 
also  meeting  all  conditions  set  forth  in 
section  199.4  especially  all 
requirements  of  paragraph  (b)(4)  of  that 
section. 

(2)  The  RTC  shall  provide  inpatient 
services  to  CHAMPUS  beneficiaries  in 
the  same  manner  it  provides  inpatient 
services  to  all  other  patients.  The  RTC 
may  not  discriminate  against 
CHAMPUS  beneficiaries  in  any  manner, 
including  admission  practices, 
placement  in  special  or  separate  wings 


or  rooms,  or  provisions  of  special  or 
limited  treatment. 

(3)  The  RTC  shall  assure  that  all 
certifications  and  information  provided 
to  the  Director.  OCHAMPUS  incident  to 
the  process  of  obtaining  and  retaining 
authorized  provider  status  is  accurate 
and  that  it  has  no  material  errors  or 
omissions.  In  the  case  of  any 
misrepresentations,  whether  by 
inaccurate  information  being  provided 
or  material  facts  withheld,  authorized 
status  will  be  denied  or  terminated,  and 
the  RTC  will  be  ineligible  for 
consideration  for  authorized  provider 
status  for  a  two  year  period. 
*        *        *        *        *    . 

(xii)  Psychiatric  partial 
hospitalization  programs.  Paragraph 
(b)(4)(xii)  of  this  section  establishes 
standards  and  requirements  for 
psychiatric  partial  hospitalization 
programs. 

(A)  Organization  and  administration. 

(1)  Definition.  Partial  hospitalization 
is  defined  as  a  time-limited,  ambulatory, 
active  treatment  program  that  offers 
therapeutically  intensive,  coordinated, 
and  structured  clinical  services  within  a 
stable  therapeutic  milieu.  Partial 
hospitalization  programs  serve  patients 
who  exhibit  psychiatric  symptoms, 
disturbances  of  conduct,  and 
decompensating  conditions  affecting 
mental  health. 

(2)  Eligibility. 

(i)  Every  psychiatric  partial 
hospitalization  program  must  be 
certified  pursuant  to  CHAMPUS 
certification  standards.  Such  standards 
shall  incorporate  the  basic  standards  set 
forth  in  paragraphs  (b)(4)(xii)  (A) 
through  (D)  of  this  section,  and  shall 
include  such  additional  elaborative 
criteria  and  standards  as  the  Director, 
OCHAMPUS  determines  are  necessary 
to  implement  the  basic  standards.  Each 
psychiatric  partial  hospitalization 
program  must  be  either  a  distinct  part  of 
an  otherwise  authorized  institutional 
provider  or  a  freestanding  program. 

(ii)  To  be  eligible  for  CHAMPUS 
certification,  the  facility  is  required  to 
be  licensed  and  fully  operational  for  a 
period  of  at  least  six  months  (with  a 
minimum  patient  census  of  at  least  30 
percent  of  bed  capacity)  and  operate  in 
substantial  compliance  with  state  and 
federal  regulations. 

(Hi)  The  facility  is  currently 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  under  the  current  edition 
of  the  Accreditation  Manual  for  Mental 
Health,  Chemical  Dependency,  and 
Mental  Retardation/Developmental 
Disabilities  Services. 

(j'v)  The  facility  has  a  written 
participation  agreement  with 


OCHAMPUS.  On  October  1, 1995.  the 
PHP  is  not  a  CHAMPUS-authorized 
provider  and  CHAMPUS  benefits  are 
not  paid  for  services  provided  until  the 
date  upon  which  a  participation 
agreement  is  signed  by  the  Director. 
OCHAMPUS.  Partial  hospitalization  is 
capable  of  providing  an 
interdisciphnary  program  of  medical 
and  therapeutic  services  a  minimum  of 
three  hours  per  day.  five  days  per  week, 
and  may  include  full-  or  half-day, 
evening,  and  weekend  treatment 
programs. 

(3)  Governing  body. 

(/)  The  PHP  shall  have  a  governing 
body  which  is  responsible  for  the 
policies,  bylaws,  and  activities  of  the 
facilities.  If  the  PHP  is  owned  by  a 
partnership  or  single  owner,  the 
partners  or  single  owner  are  regarded  as 
the  governing  body.  The  facility  will 
provide  an  up-to-date  list  of  names, 
addresses,  telephone  numbers,  and  titles 
of  the  members  of  the  governing  body. 

[ii]  The  governing  body  ensures 
appropriate  and  adequate  services  for  all 
patients  and  oversees  continuing 
development  and  improvement  of  care. 
Where  business  relationships  exist 
between  the  governing  body  and 
facility,  appropriate  conflict-of-interest 
policies  are  in  place. 

(/7/)  Board  members  are  fully  informed 
about  facility  services  and  the  governing 
body  conducts  annual  review  of  its 
performance  in  meeting  purposes, 
responsibilities,  goals  and  objectives. 

(4)  Chief  executive  officer.  The  Chief 
Executive  Officer,  appointed  by  and 
subject  to  the  direction  of  the  governing 
body,  shall  assume  overall 
administrative  responsibility  for  the 
operation  of  the  facility  according  to 
governing  body  policies.  The  chief 
executive  officer  shall  have  five  years' 
administrative  experience  in  the  field  of 
mental  health.  On  October  1, 1997,  the 
CEO  shall  possess  a  degree  in  business 
administration,  public  health,  hospital 
administration,  nursing,  social  work,  or 
psychology,  or  meet  similar  educational 
requirements  as  prescribed  by  the 
Director.  OCHAMPUS. 

(5)  Clinical  Director.  The  clinical 
director,  appointed  by  the  governing 
body,  shall  be  a  psychiatrist  or  doctoral 
level  psychologist  who  meets  applicable 
CHAMPUS  requirements  for  individual 
professional  providers  and  is  licensed  to 
practice  in  the  state  where  the  PHP  is 
located.  The  clinical  director  shall 
possess  requisite  education  and 

*  experience,  credentials  applicable  under 
state  practice  and  licensing  laws 
appropriate  to  the  professional 
discipline,  and  a  minimum  of  five  years' 
clinical  experience  in  the  treatment  of 
mental  disorders  specific  to  the  ages  and 
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disabilities  of  the  patients  served.  The 
clinical  director  shall  be  responsible  for 
planning,  development, 
implementation,  and  monitoring  of  all 
clinical  activities. 

(6)  Medical  director.  The  medical 
director,  appointed  by  the  governing 
body,  shall  be  licensed  to  practice 
medicine  in  the  state  where  the 
residential  treatment  center  is  located 
and  shall  possess  requisite  education 
and  experience,  including  graduation 
from  an  accredited  school  of  medicine 
or  osteopathy,  an  approved  residency  in 
psychiatry  and  a  minimum  of  five  years 
clinical  experience  in  the  treatment  of 
mental  disorders  specific  to  the  ages  and 
disabilities  of  the  patients  served.  The 
Medical  Director  shall  be  responsible  for 
the  planning,  development, 
implementation,  and  monitoring  of  all 
activities  relating  to  medical  treatment 
of  patients.  If  qualified,  the  Medical 
Director  may  also  serve  as  Clinical 
Director. 

(7)  Medical  or  professional  staff 
organization.  The  governing  body  shall 
establish  a  medical  or  professional  staff 
organization  to  assure  effective 
implementation  of  clinical  privileging, 
professional  conduct  rules,  and  other 
activities  directly  affecting  patient  care. 

(8)  Personnel  policies  ana  records. 
The  PHP  shall  maintain  written 
personnel  policies,  updated  job 
descriptions,  personnel  records  to 
assure  the  selection  of  qualified 
personnel  and  successful  job 
performance  of  those  personnel. 

(9)  Staff  development.  The  facility 
shall  provide  appropriate  training  and 
development  programs  for 
administrative,  professional  support, 
and  direct  care  staff. 

(10)  Fiscal  accountability.  The  PHP 
shall  assure  fiscal  accountability  to 
appUcable  government  authorities  and 
patients. 

(11)  Designated  teaching  facilities. 
Students,  residents,  interns,  or  fellows 
providing  direct  clinical  care  are  under 
the  supervision  of  a  qualified  staff 
member  approved  by  an  accredited 
university.  The  teaching  program  is 
aporoved  by  the  Director,  OCHAMPUS. 

(12)  Emergency  reports  and  records. 
The  facility  notifies  OCHAMPUS  of  any 
serious  occurrence  involving 
CHAMPUS  beneficiaries. 

(B)  Treatment  services. 

(1)  Staff  composition. 

(i)  The  PHP  shall  ensure  that  patient 
care  needs  will  be  appropriately 
addressed  during  all  hours  of  operation 
by  a  sufficient  number  of  fully  qualified 
(including  license,  registration  or 
certification  requirements,  educational 
attainment,  and  professional 
experience)  heahh  care  profiessionals. 


Clinicians  providing  individual,  group, 
and  family  therapy  meet  CHAMPUS 
requirements  as  qualified  mental  health 
providers,  and  Operate  within  the  scope 
of  their  hcenses.  The  ultimate  authority 
for  managing  care  is  vested  in  a 
psychiatrist  or  licensed  doctor  level 
psychologist.  The  management  of 
medical  care  is  vested  in  a  physician. 

(ii)  The  PHP  shall  establish  and  follow 
written  plans  to  assure  adequate  staff 
coverage  during  all  hours  of  operation, 
including  physician  availabiUty.  other 
professional  staff  coverage,  and  support 
staff  in  the  respective  disciplines. 

(2)  Staff  qualifications.  The  PHP  will 
have  a  sufficient  number  of  qualified 
mental  health  providers,  administrative, 
and  support  staff  to  address  patients' 
clinical  needs  and  to  coordinate  the 
services  provided.  PHPs  which  employ 
individuals  with  master's  or  doctoral 
level  degrees  in  a  mental  health 
discipline  who  do  not  meet  the 
licensure,  certification  and  experience 
requirements  for  a  qualified  mental 
health  provider  but  are  actively  working 
toward  licensure  or  certification,  may 
provide  services  within  the  all-inclusive 
per  diem  rate,  provided  the  individual 
works  under  the  clinical  supervision  of 
a  fully  qualified  mental  health  provider 
employed  by  the  PHP.  All  other 
program  services  shall  be  provided  by 
trained,  licensed  staff. 

(3)  Patient  rights, 
(i)  The  PHP  shall  provide  adequate 

protection  for  all  patient  rights, 
including  rights  provided  by  law, 
privacy,  personal  rights,  safety, 
confidentiahty,  informed  consent, 
grievances,  and  personal  dignity. 

(ii)  The  facility  has  a  written  policy 
regarding  patient  abuse  and  neglect. 

(Hi)  Facility  marketing  and  advertising 
meets  professional  standards. 

(4)  Behavioral  management.  The  PHP 
shall  adhere  to  a  comprehensive, 
written  plan  of  behavior  management, 
developed  by  the  clinical  director  and 
the  medical  or  professional  staff  and 
approved  by  the  governing  body, 
including  strictly  limited  procedures  to 
assure  that  restraint  or  seclusion  are 
used  only  in  extraordinary 
circumstances,  are  carefully  monitored, 
and  are  fully  documented.  Only  trained 
and  clinically  privileged  RNs  or 
quaHfied  mental  health  professionals 
may  be  responsible  for  implementation 
of  seclusion  and  restraint  procedures  in 
an  emergency  situation. 

(5)  Admission  process.  The  PHP  shall 
maintain  written  poHcies  and 
procedures  to  ensure  that  prior  to  an 
admission,  a  determination  is  made,  and 
approved  pursuant  to  CHAMPUS 
preauthorization  requirements,  that  the 
admission  is  medically  and/or 


psychologically  necessary  and  the 
program  is  appropriate  to  meet  the 
patient's  needs.  Medical  and/or 
psychological  necessity  determinations 
shall  be  rendered  by  qualified  mental 
health  professionals  who  meet 
CHAMPUS  requirements  for  individual 
professional  providers  and  who  are 
permitted  by  law  and  by  the  facility  to 
refer  patients  for  admission. 

(6)  Assessments.  The  professional 
staff  of  the  PHP  shall  complete  a 
multidisciphnary  assessment  which 
includes,  but  is  not  limited  to  physical 
health,  psychological  health, 
physiological,  developmental,  family, 
educational,  spiritual,  and  skills 
assessment  of  each  patient  admitted. 
Unless  otherwise  specified,  all  required 
chnical  assessment  are  completed  prior 
to  development  of  the  interdisciplinary 
treatment  plan. 

(7)  Clinical  formulation.  A  qualified 
mental  health  provider  of  the  PHP  will 
complete  a  clinical  formulation  on  all 
patients.  The  clinical  formulation  will 
be  reviewed  and  approved  by  the 
responsible  individual  professional 
provider  and  will  incorporate 
significant  findings  from  each  of  the 
multidisciphnary  assessments.  It  will 
provide  the  basis  for  development  of  an 
interdisciplinary  treatment  plan. 

(8)  Treatment  planning.  A  qualified 
mental  health  professional  with 
admitting  privileges  shall  be  responsible 
for  the  development,  supervision, 
implementation,  and  assessment  of  a 
written,  individualized, 
interdisciplinary  plan  of  treatment, 
which  shall  be  completed  by  the  fifth 
day  following  admission  to  a  full-day 
PHP.  or  by  the  seventh  day  following 
admission  to  a  half-day  PHP,  and  shall 
include  measurable  and  observable 
goals  for  incremental  progress  and 
discharge.  The  treatment  plan  shall 
undergo  review  at  least  every  two 
weeks,  or  when  major  changes  occur  in 
treatment. 

(9)  Discharge  and  transition  planning. 
The  PHP  shall  develop  an 
individualized  transition  plan  which 
addresses  anticipated  needs  of  the 
patient  at  discharge.  The  transition  plan 
involves  determining  necessary 
modifications  in  the  treatment  plan, 
facilitating  the  termination  of  treatment, 
and  identifying  resources  for 
maintaining  therapeutic  stability 
following  discharge. 

(10)  Clinical  documentation.  Clinical 
records  shall  be  maintained  on  each 
patient  to  plan  care  and  treatment  and 
provide  ongoing  evaluation  of  the 
patient's  progress.  All  care  is 
documented  and  each  clinical  record 
contains  at  least  the  following: 
demographic  data,  consent  forms. 
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pertinent  legal  documents,  all  treatment 
plans  and  patient  assessments, 
consultation  and  laboratory  reports, 
physician  orders,  progress  notes,  and  a 
discharge  summary.  All  documentation 
will  adhere  to  applicable  provisions  of 
the  JCAHO  and  requirements  set  forth  in 
§  199.7(b)(3).  An  appropriately  qualified 
records  administrator  or  technician  will 
supervise  and  maintain  the  quality  of 
the  records.  These  requirements  are  in 
addition  to  other  records  requirements 
of  this  Part,  and  documentation 
requirements  of  the  Joint  Commission 
on  Accreditation  of  Health  Care 
Organization. 

(Jl)  Progress  notes.  PHPs  shall 
document  the  course  of  treatment  for 
patients  and  families  using  progress 
notes  which  provide  information  to 
review,  analyze,  and  modify  the 
treatment  plans.  Progress  notes  are 
legible,  contemporaneous,  sequential, 
signed  and  dated  and  adhere  to 
applicable  provisions  of  the  Manual  for 
Mental  Health.  Chemical  Dependency, 
and  Mental  Retardation/Developmental 
Disabilities  Services  and  requirements 
set  forth  in  section  199.7(b)(3). 

(12)  Therapeutic  services. 

(/)  Individual,  group,  and  family 
therapy  are  provided  to  all  patients, 
consistent  with  each  patient's  treatment 
plan  by  qualified  mental  health 
providers. 

(//)  A  range  of  therapeutic  activities, 
directed  and  staffed  by  qualified 
personnel,  are  offered  to  help  patients 
meet  the  goals  of  the  treatment  plan. 

(Hi)  Educational  services  are  provided 
or  arranged  that  are  appropriate  to  the 
patient's  needs. 

(13)  Ancillary  services.  A  full  range  of 
ancillary  services  are  provided. 
Emergency  services  include  pohcies  and 
procedures  for  handling  emergencies 
with  qualified  personnel  and  written 
agreements  wi^  each  facility  providing 
these  services.  Other  ancillary  services 
include  physical  health,  pharmacy  and 
dietary  services. 

(C)  Standards  for  physical  plant  and 
environment. 

(1)  Physical  envimnment.  The 
buildings  and  grounds  of  the  PHP  shall 
be  maintained  so  as  to  avoid  health  and 
safety  hazards,  be  supportive  of  the 
services  provided  to  patients,  and 
promote  patient  comfort,  dignity, 
privacy,  personal  hygiene,  and  personal 
safety. 

(2)  Physical  plant  safety.  The  PHP 
shall  be  of  permanent  construction  and 
maintained  in  a  manner  that  protects 
the  lives  and  ensures  the  physical  safety 
of  patients,  staff,  and  visitors,  including 
conformity  with  all  applicable  building, 
fire,  health,  and  safety  codes. 


(3)  Disaster  planning.  The  PHP  shall 
maintain  and  rehearse  written  plans  for 
taking  care  of  casualities  and  handling 
other  consequences  arising  from 
internal  and  external  disasters. 

(D)  Standards  for  evaluation  system. 

(1)  Quality  assessment  and 
improvement.  The  PHP  shall  develop 
and  implement  a  comprehensive  quality 
assurance  and  quality  improvement 
program  that  monitors  the  quality, 
efficiency,  appropriateness,  and 
effectiveness  of  care,  treatments,  and 
services  the  PHP  provides  for  patients 
and  their  families.  Explicit  cHnical 
indicators  shall  be  used  to  be  used  to 
evaluate  all  functions  of  the  PHP  and 
contribute  to  an  ongoing  process  of 
program  improvement.  The  cUnical 
director  is  responsible  for  developing 
and  implementing  quality  assessment 
and  improvement  activities  throughout 
the  facility. 

(2)  Utilization  review.  The  PHP  shall 
implement  a  utilization  review  process, 
pursuant  to  a  written  plan  approved  by 
the  professional  staff,  the  administration 
and  the  governing  body,  that  assesses 
distribution  of  services,  clinical 
necessity  of  treatment,  appropriateness 
of  admission,  continued  stay,  and 
timeliness  of  discharge,  as  part  of  an 
overall  effort  to  provide  quality  patient 
care  in  a  cost-effective  manner.  Findings 
of  the  utilization  review  process  are 
used  as  a  basis  for  revising  the  plan  of 
operation,  including  a  review  of  staff 
qualifications  and  staff  composition. 

(3)  Patient  records.  The  PHP  shall 
implement  a  process,  including  regular 
monthly  reviews  of  a  representative 
sample  of  patient  records,  to  determine 
completeness,  accuracy,  timeliness  of 
entries,  appropriate  signatures,  and 
pertinence  of  clinical  entries. 
Conclusions,  recommendations,  actions 
taken,  and  the  results  of  actions  are 
monitored  and  reported. 

(4)  Drug  utilization  review.  The  PHP 
shall  implement  a  comprehensive 
process  for  the  monitoring  and 
evaluating  of  the  prophylactic, 
therapeutic,  and  empiric  use  of  drugs  to 
assure  that  medications  are  provided 
appropriately,  safely,  and  effectively. 

(5)  Risk  management.  The  PHP  shall 
implement  a  comprehensive  risk 
management  program,  fully  coordinated 
with  other  aspects  of  the  quality 
assurance  and  quality  improvement 
program,  to  prevent  and  control  risks  to 
patients  and  staff,  and  to  minimize  costs 
associated  with  clinical  aspects  of 
patient  care  and  safety. 

(6)  Infection  control.  The  PHP  shall 
implement  a  comprehensive  system  for 
the  surveillance,  prevention,  control, 
and  reporting  of  infections  acquired  or 
brought  into  the  facility. 


(7)  Safety.  The  PHP  shall  implement 
an  effective  program  to  assure  a  safe 
environment  for  patients,  staff,  and 
visitors,  including  an  incident  reporting 
system,  disaster  training  and  safety 
education,  a  continuous  safety 
surveillance  system,  and  an  active 
multidisciplinary  safety  committee. 

(8)  Facility  evaluation.  The  PHP 
annually  evaluates  accomplishment  of 
the  goals  and  objectives  of  each  clinical 
program  component  or  facility  service  of 
the  PHP  and  reports  findings  and 
recommendations  to  the  governing 

body. 

(E)  Participation  agreement 
requirements.  In  addition  to  other 
requirements  set  forth  in  paragraph 
(b)(4)(xii)  of  this  section,  in  order  for  the 
services  of  a  PHP  to  be  authorized,  the 
PHP  shall  have  entered  into  a 
Participation  Agreement  with 
OCHAMPUS.  The  period  of  a 
Participation  Agreement  shall  be 
specified  in  the  agreement,  and  will 
generally  be  for  not  more  than  five 
years.  On  October  1, 1995,  the  PHP  shall 
not  be  considered  to  be  a  CHAMPUS 
authorized  provider  and  CHAMPUS 
payments  shall  not  be  made  for  services 
provided  by  the  PHP  until  the  date  the 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS.  In  addition  to 
review  of  a  facility's  application  and 
supporting  documentation,  an  on-site 
inspection  by  OCHAMPUS  authorized 
personnel  may  be  required  prior  to 
signing  a  participation  agreement.  The 
Participation  Agreement  shall  include  at 
least  the  following  requirements: 

(1)  Render  partial  hospitalization 
program  services  to  eligible  CHAMPUS 
beneficiaries  in  need  of  such  services,  In 
accordance  with  the  participation 
agreement  and  CHAMPUS  regulation. 

(2)  Accept  payment  for  its  services 
based  upon  the  methodology  provided 
in  section  199.14,  or  such  other  method 
as  determined  by  the  Director, 
OCHAMPUS; 

(3)  Accept  tiie  CHAMPUS  all- 
inclusive  per  diem  rate  as  payment  in 
full  and  collect  from  the  CHAMPUS 
beneficiary  or  the  family  of  the 
CHAMPUS  beneficiary  only  those 
amounts  that  represent  the  beneficiary's 
liabiUty,  as  defined  in  §  199.4,  and 
charges  for  services  and  supplies  that 
are  not  a  benefit  of  CHAMPUS; 

(4)  Make  all  reasonable  efforts 
acceptable  to  the  Director,  OCHAMPUS, 
to  collect  those  amounts,  which 
represent  the  beneficiary's  liability,  as 
defined  in  §  199.4; 

(5)  Comply  with  the  provisions  of 
§  199.8,  and  submit  claims  first  to  all 
health  insurance  coverage  to  which  the 
beneficiary  is  entitled  that  is  primary  to 
CHAMPUS; 


(6)  Submit  claims  for  services 
provided  to  CHAIvlPUS  beneficiaries  at 
least  every  30  days  (except  to  the  extent 
a  delay  is  necessitated  by  efforts  to  first 
collect  from  other  health  insurance).  If 
claims  are  not  submitted  at  least  every 
30  days,  the  PHP  agrees  not  to  bill  the 
beneficiary  or  the  beneficiary's  family 
for  any  amounts  disallowed  by 
CHAMPUS; 

(7)  Certify  tiiat: 

(/)  It  is  and  will  remain  in  compliance 
with  the  provisions  of  paragraph 
(b)(4)(xii)  of  this  section  establishing 
standards  for  psychiatric  partial 
hospitalization  programs; 

(ii)  It  has  conducted  a  self  assessment 
of  the  facility's  compliance  with  the 
CHAMPUS  Standards  for  Psychiatric 
Partial  Hospitalization  Programs,  as 
issued  by  the  Director,  OCHAMPUS, 
and  notified  the  Director,  OCHAMPUS 
of  any  matter  regarding  which  the 
facility  is  not  in  compliance  with  such 
standards;  and 

(Hi)  It  will  maintain  compliance  with 
the  CHAMPUS  Standards  for 
Psychiatric  Partial  Hospitalization 
Programs,  as  issued  by  the  Director. 
OCHAMPUS.  except  for  any  such 
standards  regarding  which  the  facility 
notifies  the  Director,  OCHAMPUS  that  it 
is  not  in  compliance. 

(8)  Designate  an  individual  who  will 
act  as  liaison  for  CHAMPUS  inquiries. 
The  PHP  shall  inform  OCHAMPUS  in 
WTiting  of  the  designated  individual; 

(9)  Furnish  OCHAMPUS  with  cost 
data,  as  requested  by  OCHAMPUS. 
certified  by  an  independent  accounting 
firm  or  other  agency  as  authorized  by 
the  Director.  OCHAMPUS; 

(10)  Comply  with  all  requirements  of 
this  section  applicable  to  institutional 
providers  generally  concerning 
preauthorization,  concurrent  care 
review,  claims  processing,  beneficiary 
liability,  double  coverage,  utilization 
and  quality  review  and  other  matters; 

(11)  Grant  the  Director,  OCHAMPUS. 
or  designee,  the  right  to  conduct  quality 
assurance  audits  or  accounting  audits 
with  full  access  to  patients  and  records 
(including  records  relating  to  patients 
who  are  not  CHAMPUS  beneficiaries)  to 
determine  the  quality  and  cost- 
effectiveness  of  care  rendered.  The 
audits  may  be  conducted  on  a 
scheduled  or  unscheduled 
(unannounced)  basis.  This  right  to 
audit/review  includes,  but  is  not  limited 
to: 

(/)  Examination  of  fiscal  and  all  other 
records  of  the  PHP  which  would 
confirm  compliance  with  the 
participation  agreement  and  designation 
as  an  authorized  CHAMPUS  PHP 
provider; 


(ii)  Conducting  such  audits  of  PHP 
records  including  clinical,  financial, 
and  census  records,  as  may  be  necessary 
to  determine  the  nature  of  the  services 
being  provided,  and  the  basis  for 
charges  and  claims  against  the  United 
States  for  services  provided  CHAMPUS 
beneficiaries; 

(Hi)  Examining  reports  of  evaluations 
and  inspections  conducted  by  federal, 
state  and  local  government,  and  private 
agencies  and  organizations; 

(iv)  Conducting  on-site  inspections  of 
the  facilities  of  the  PHP  and 
interreviewing  employees,  members  of 
the  staff,  contractors,  board  members, 
volunteers,  and  patients,  as  required; 

(v)  Audits  conducted  by  the  United 
States  General  Account  Office. 

(F)  Other  requirements  applicable  to 
PHPs. 

■     (J)  Even  though  a  PHP  may  qualify  as 
a  CHAMPUS-authorized  provider  and 
may  have  entered  into  a  participation 
agreement  with  CHAMPUS,  payment  by 
CHAMPUS  for  particular  services 
provided  is  contingent  upon  the  PHP 
also  meeting  all  conditions  set  forth  in 
section  199.4  of  this  part. 

(2)  The  PHP  shall  provide  patient 
services  to  CHAMPUS  beneficiaries  in 
the  same  manner  it  provides  inpatient 
services  to  all  other  patients.  The  PHP 
may  not  discriminate  against 
CHAMPUS  beneficiaries  in  any  manner, 
including  admission  practices, 
placement  in  special  or  separate  wings 
or  rooms,  or  provisions  of  special  or 
limited  treatment. 

(3)  The  PHP  shall  assure  tiiat  all 
certifications  and  information  provided 
to  the  Director.  OCHAMPUS  incident  to 
the  process  of  obtaining  and  retaining 
authorized  provider  status  is  accurate 
and  that  is  has  no  material  errors  or 
omissions.  In  the  case  of  any 
misrepresentations,  whether  by 
inaccurate  information  being  provided 
or  material  facts  withheld,  authorized 
provider  status  will  be  denied  or 
terminated,  and  the  PHP  will  be 
ineligible  for  consideration  for 
authorized  provider  status  for  a  two  year 
period. 
*        •        •        ♦        • 

(xiv)  Substance  use  disorder 
rehabilitation  facilities.  Paragraph 
(b)(4)(xiv)  of  this  section  establishes 
standards  and  requirements  for 
substance  use  order  rehabilitation 
facihties  (SUDRF).  This  includes  both 
inpatient  rehabilitation  centers  for  the 
treatment  of  substance  use  disorders 
and  partial  hospitalization  center&fbr 
the  treatment  of  substance  use 
disorders. 

(A)  Organization  and  administration. 

(1)  Definition  of  inpatient 
rehabilitation  center.  An  inpatient 


rehabilitation  center  is  a  facility,  or 
distinct  part  of  a  facility,  that  provides 
medically  monitored,  interdisciplinar\' 
addiction-focused  treatment  to 
beneficiaries  who  have  psychoactive 
substance  use  disorders.  Qualified 
health  care  professionals  provide  24- 
hour,  seven-day-per-week.  medically 
monitored  assessment,  treatment,  and 
evaluation.  An  inpatient  rehabiUtation 
center  is  appropriate  for  patients  whose 
addiction-related  symptoms,  or 
concomitant  physical  and  emotional/ 
behavioral  problems  reflect  persistent 
dysfunction  in  several  major  life  areas. 
Inpatient  rehabilitation  is  differentiated 
from: 

(i)  Acute  psychoactive  substance  use 
treatment  and  from  treatment  of  acute 
biomedical/emotional/behavioral 
problems;  which  problems  are  either 
life-threatening  and/or  severely 
incapacitating  and  often  occur  within 
the  context  of  a  discrete  episode  of 
addiction-related  biomedical  or 
psychiatric  dysfunction; 

(if)  A  partial  hospitalization  center, 
which  serves  patients  who  exhibit 
emotional/behavioral  dysfunction  but 
who  can  function  in  the  community  for 
defined  periods  of  time  with  support  in 
one  or  more  of  the  major  life  areas; 
(Hi)  A  group  home,  sober-living 
environment,  halfway  house,  or  three- 
quarter  way  house; 

(iv)  Therapeutic  schools,  which  are 
educational  programs  supplemented  by 
addiction-focused  services; 

(v)  Facilities  that  treat  patients  with 
primary  psychiatric  diagnoses  other 
than  psychoactive  substance  use  or 
dependence;  and 

(vi)  Facilities  that  care  for  patients 
with  the  primary  diagnosis  of  mental 
retardation  or  developmental  disability. 

(2)  Definition  of  partial 
hospitalization  center  for  the  treatment 
of  substance  use  disorders.  A  partial 
hospitalization  center  for  the  treatment 
of  substance  use  disorders  is  an 
addiction-focused  service  that  provides 
active  treatment  to  adolescents  between 
the  ages  of  13  and  18  or  adults  aged  18 
and  over.  Partial  hospitalization  is  a 
generic  term  for  day.  evening,  or 
weekend  programs  that  treat  patients 
with  psychoactive  substance  use 
disorders  according  to  a  comprehensive, 
individualized,  integrated  schedule  of 
care.  A  partial  hospitalization  center  is 
organized,  interdisciphnary.  and 
medically  monitored.  Partial 
hospitalization  is  appropriate  for  those 
whose  addiction-related  symptoms  or 
concomitant  physical  and  emotional/ 
behavioral  problems  can  be  managed 
outside  the  hospital  environment  for 
defined  periods  of  time  with  support  in 
one  or  more  of  the  major  life  areas. 
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(3)  Eligibility. 

[i]  Every  inpatient  rehabilitation 
center  and  partial  hospitaUzation  center 
for  the  treatment  of  substance  use 
disorders  must  be  certified  pursuant  to 
CHAMPUS  certification  standards.  Such 
standards  shall  incorporate  the  basic 
standards  set  forth  in  paragraphs 
(b)(4)(xiv)  (A)  through  (D)  of  this 
section,  and  shall  include  such 
additional  elaborative  criteria  and 
standards  as  the  Director,  OCHAMPUS 
determines  are  necessary  to  implement 
the  basic  standards. 

(ii)  To  be  eligible  for  CHAMPUS 
certification,  the  SUDRF  is  required  to 
be  licensed  and  fully  operational  (with 
a  minimum  patient  census  of  the  lesser 
of:  six  patients  or  30  percent  of  bed 
capacity)  for  a  period  of  at  least  six 
months  and  operate  in  substantial 
compliance  with  state  and  federal 
regulations. 

(in)  The  SUDRF  is  currently 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  under  the  Accreditation 
Manual  for  Mental  Health,  Chemical 
Dependency,  and  Mental  Retardation/ 
Developmental  Disabilities  Services,  or 
by  the  Commission  on  Accreditation  of 
Rehabilitation  Facilities  as  an 
alcoholism  and  other  drug  dependency 
rehabilitation  program  under  the 
Standards  Manual  for  Organizations 
Serving  People  with  Disabilities,  or 
other  designated  standards  approved  by 
the  Director,  OCHAMPUS. 

[iv]  The  SUDRF  has  a  written 
participation  agreement  with 
OCHAMPUS.  On  October  1, 1995,  the 
SUDRF  is  not  considered  a  CHAMPUS- 
authorized  provider,  and  CHAMPUS 
benefits  are  not  paid  for  services 
provided  until  the  date  upon  which  a 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS. 
(4)  Governing  body. 
(j)  The  SUDRF  shall  have  a  governing 
body  which  is  responsible  for  the 
policies,  bylaws,  and  activities  of  the 
facility.  If  the  SUDRF  is  owned  by  a 
partnership  or  single  owner,  the 
partners  or  single  owner  are  regarded  as 
the  governing  body.  The  facility  will 
provide  an  up-to-date  list  of  names, 
addresses,  telephone  numbers  and  titles 
of  the  members  of  the  governing  body. 

[ii]  The  governing  body  ensures 
appropriate  and  adequate  services  for  all 
patients  and  oversees  continuing 
development  and  improvement  of  care. 
Where  business  relationships  exist 
between  the  governing  body  and 
facility,  appropriate  conflict-of-interest 
policies  are  in  place. 

(Hi)  Board  members  are  fully  informed 
about  facility  services  and  the  governing 
body  conducts  annual  reviews  of  its 


performance  in  meeting  purposes, 
responsibilities,  goals  and  objectives. 

(5)  Chief  executive  officer.  The  chief 
executive  officer,  appointed  by  and 
subject  to  the  direction  of  the  governing 
body,  shall  assume  overall 
administrative  responsibility  for  the 
operation  of  the  facility  according  to 
governing  body  policies.  The  chief 
executive  officer  shall  have  five  years' 
administrative  experience  in  the  field  of 
mental  health  or  addictions.  On  October 
1, 1997  the  CEO  shall  possess  a  degree 
in  business  administration,  public 
health,  hospital  administration,  nursing, 
social  work,  or  psychology,  or  meet 
similar  educational  requirements  as 
prescribed  by  the  Director, 
OCHAMPUS. 

(6)  Clinical  Director.  The  clinical 
director,  appointed  by  the  governing 
body,  shall  be  a  qualified  psychiatrist  or 
doctoral  level  psychologist  who  meets 
applicable  CHAMPUS  requirements  for 
individual  professional  providers  and  is 
licensed  to  practice  in  the  state  where 
the  SUDRF  is  located.  The  clinical 
director  shall  possess  requisite 
education  and  experience,  including 
credentials  applicable  under  state 
practice  and  licensing  laws  appropriate 
to  the  professional  discipline.  The 
clinical  director  shall  satisfy  at  least  one 
of  the  following  requirements: 
certification  by  the  American  Society  of 
Addiction  Medicine;  one  year  or  1,000 
hours  of  experience  in  the  treatment  of 
psychoactive  substance  use  disorders;  or 
is  a  psychiatrist  or  doctoral  level 
psychologist  with  experience  in  the 
treatment  of  substance  use  disorders. 
The  clinical  director  shall  be 
responsible  for  planning,  development, 
implementation,  and  monitoring  of  all 
clinical  activities. 

(7)  Medical  director.  The  medical 
director,  appointed  by  the  governing 
body,  shall  be  licensed  to  practice 
medicine  in  the  state  where  the  center 
is  located  and  shall  possess  requisite 
education  including  graduation  from  an 
accredited  school  of  medicine  or 
osteopathy.  The  medical  director  shall 
satisfy  at  least  one  of  the  following 
requirements:  certification  by  the 
American  Society  of  Addiction 
Medicine;  one  year  or  1,000  hours  of 
experience  in  the  treatment  of 
psychoactive  substance  use  disorders;  or 
is  a  psychiatrist  with  experience  in  the 
treatment  of  substance  use  disorders. 
The  medical  director  shall  be 
responsible  for  the  planning, 
development,  implementation,  and 
monitoring  of  all  activities  relating  to 
medical  treatment  of  patients.  If 
qualified,  the  Medical  Director  may  also 
serve  as  Clinical  Director. 


(8)  Medical  or  professional  staff 
organization.  The  governing  body  shall 
establish  a  medical  or  professional  staff 
organization  to  assure  effective 
implementation  of  cUnical  privileging, 
professional  conduct  rules,  and  other 
activities  directly  affecting  patient  care. 

(9)  Personnel  policies  and  records. 
The  SUDRF  shall  maintain  written 
personnel  policies,  updated  job 
descriptions,  personnel  records  to 
assure  the  selection  of  qualified 
personnel  and  successful  job 
performance  of  those  personnel. 

(10)  Staff  development.  The  SUDRF 
shall  provide  appropriate  training  and 
development  programs  for 
administrative,  support,  and  direct  care 

staff. 

(11)  Fiscal  accountability.  The  SUDRF 
shall  assure  fiscal  accountability  to 
applicable  government  authorities  and 
patients. 

(12)  Designated  teaching  facilities. 
Students,  residents,  interns,  or  fellows 
providing  direct  clinical  care  are  under 
the  supervision  of  a  qualified  staff 
member  approved  by  an  accredited 
university  or  approved  training 
program.  The  teaching  program  is 
approved  by  the  Director,  OCHAMPUS. 

(13)  Emergency  reports  and  records. 
The  facility  notifies  OCHAMPUS  of  any 
serious  occurrence  involving 
CHAMPUS  beneficiaries. 

(B)  Treatment  services. 

ll)  Staff  composition. 

(i)  The  SUDRF  shall  follow  written 
plans  which  assure  that  medical  and 
clinical  patient  needs  will  be 
appropriately  addressed  during  all 
hours  of  operation  by  a  sufficient 
number  of  fully  qualified  (including 
license,  registration  or  certification 
requirements,  educational  attainment, 
and  professional  experience)  health  care 
professionals  and  support  staff  in  the 
respective  disciplines.  Clinicians 
providing  individual,  group  and  family 
therapy  meet  CHAMPUS  requirements 
as  qualified  mental  health  providers  and 
operate  within  the  scope  of  their 
licenses.  The  ultimate  authority  for 
planning,  development, 
implementation,  and  monitoring  of  all 
clinical  activities  is  vested  in  a 
psychiatrist  or  doctoral  level  clinical 
psychologist.  The  management  of 
medical  care  is  vested  in  a  physician. 

{ii)  The  SUDRF  shall  establish  and 
follow  written  plans  to  assure  adequate 
staff  coverage  during  all  hours  of 
operation  of  the  center,  including 
physician  availability  and  other 
professional  staff  coverage  24  hours  per 
day,  seven  days  per  week  for  an 
inpatient  rehabilitation  center  and 
during  all  hours  of  operation  for  a 
partial  hospitalization  center. 
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(2)  Staff  qualifications.  Within  the 
scope  of  its  programs  and  services,  the 
SUDRF  has  a  sufficient  number  of 
professional,  administrative,  and 
support  staff  to  address  the  medical  and 
clinical  needs  of  patients  and  to 
coordinate  the  services  provided. 
SUDRFs  that  employ  individuals  with 
master's  or  doctoral  level  degrees  in  a 
mental  health  discipline  who  do  not 
meet  the  licensure,  certification  and 
experience  requirements  for  a  qualified 
mental  health  provider  but  are  actively 
working  toward  licensure  or 
certification,  may  provide  services 
within  the  DRG,  provided  the 
individual  works  under  the  clinical 
supervision  of  a  fully  qualified  mental 
health  provider  employed  by  the 
SUDRF. 

(3)  Patient  rights. 

(i)  The  SUDRF  shall  provide  adequate 
protection  for  all  patient  rights,  safety, 
confidentiality,  informed  consent, 
grievances,  and  personal  dignity. 

[ii]  The  SUDRF  has  a  written  policy 
regardingpatient  abuse  and  neglect. 

(Hi)  SUDRF  marketing  and  advertising 
meets  professional  standards. 

(4)  Behavioral  management.  When  a 
SUDRF  uses  a  behavioral  management 
program,  the  center  shall  adhere  to  a 
comprehensive,  written  plan  of 
behavioral  management,  developed  by 
the  clinical  director  and  the  medical  or 
professional  staff  and  approved  by  the 
governing  body.  It  shall  be  based  on 
positive  reinforcement  methods  and, 
except  for  infrequent  use  of  temporary 
physical  holds  or  time  outs,  does  not 
include  the  use  of  restraint  or  seclusion. 
Only  trained  and  clinically  privileged 
RNs  or  qualified  mental  health 
professionals  may  be  responsible  for  the 
implementation  of  seclusion  and 
restraint  in  an  emergency  situation. 

(5)  Admission  process.  The  SUDRF 
shall  maintain  written  policies  and 
procedures  to  ensure  that,  prior  to  an 
admission,  a  determination  is  made,  and 
approved  pursuant  to  CHAMPUS 
preauthorization  requirements,  that  the 
admission  is  medically  and/or 
psychologically  necessary  and  the 
program  is  appropriate  to  meet  the 
patient's  needs.  Medical  and/or 
psychological  necessity  determinations 
shall  be  rendered  by  qualified  mental 
health  professionals  who  meet 
CHAMPUS  requirements  for  individual 
professional  providers  and  who  are 
permitted  by  law  and  by  the  facility  to 
refer  patients  for  admission. 

(6)  Assessment.  The  professional  staff 
of  the  SUDRF  shall  provide  a  complete, 
multidisciplinary  assessment  of  each 
patient  which  includes,  but  is  not 
limited  to,  medical  history,  physical 
health,  nursing  needs,  alcohol  and  drug 


history,  emotional  and  behavioral 
factors,  age-appropriate  social 
circumstances,  psychological  condition, 
education  status,  and  skills.  Unless 
otherwise  specified,  all  required  clinical 
assessments  are  completed  prior  to 
development  of  the  multidisciplinary 
treatment  plan. 

(7)  Clinical  formulation.  A  qualified 
mental  health  care  professional  of  the 
SUDRF  will  complete  a  clinical 
formulation  on  all  patients.  The  clinical 
formulation  will  be  reviewed  and 
approved  by  the  responsible  individual 
professional  provider  and  will 
incorporate  significant  findings  from 
each  of  the  multidisciplinary 
assessments.  It  will  provide  the  basis  for 
development  of  an  interdisciplinary 
treatment  plan. 

(8)  Treatment  planning.  A  qualified 
health  care  professional  with  admitting 
privileges  shall  be  responsible  for  the 
development,  supervision, 
implementation,  and  assessment  of  a 
written,  individualized,  and 
interdisciplinary  plan  of  treatment, 
which  shall  be  completed  writhin  10 
days  of  admission  to  an  inpatient 
rehabilitation  center  or  by  the  fifth  day 
following  admission  to  full  day  partial 
hospitalization  center,  and  by  the 
seventh  day  of  treatment  for  half  day 
partial  hospitalization.  The  treatment 
plan  shall  include  individual, 
measurable,  and  observable  goals  for 
incremental  progress  towards  the 
treatment  plan  objectives  and  goals  and 
discharge.  A  preliminary  treatment  plan 
is  completed  within  24  hours  of 
admission  and  includes  at  least  a 
physician's  admission  note  and  orders. 
The  master  treatment  plan  is  regularly 
reviewed  for  effectiveness  and  revised 
when  major  changes  occur  in  treatment. 

(9)  Discharge  and  transition  planning. 
The  SUDRF  shall  maintain  a  transition 
planning  process  to  address  adequately 
the  anticipated  needs  of  the  patient 
prior  to  the  time  of  discharge. 

(10)  Clinical  documentation.  Clinical 
records  shall  be  maintained  on  each 
patient  to  plan  care  and  treatment  and 
provide  ongoing  evaluation  of  the 
patient's  progress.  All  care  is 
documented  and  each  clinical  record 
contains  at  least  the  following: 
demographic  data,  consent  forms, 
pertinent  legal  documents,  all  treatment 
plans  and  patient  assessments, 
consultation  and  laboratory  reports, 
physician  orders,  progress  notes,  and  a 
discharge  summary.  All  documentation 
will  adhere  to  applicable  provisions  of 
the  JCAHO  and  requirements  set  forth  in 
§  199.7(b)(3).  An  appropriately  qualified 
records  administrator  or  technician  will 
supervise  and  maintain  the  quality  of 
the  records.  These  requirements  are  in 


addition  to  other  records  requirements 
of  this  Part,  and  provisions  of  the 
JCAHO  Manual  for  Mental  Health, 
Chemical  Dependency,  and  Mental 
Retardation/Developmental  Disabilities 
Services. 

(11)  Progress  notes.  Timely  and 
complete  progress  notes  shall  be 
maintained  to  document  the  course  of 
treatment  for  the  patient  and  family. 

(12)  Therapeutic  services. 

(i)  Individual,  group,  and  family 
psychotherapy  and  addiction 
counseling  services  are  provided  to  all 
patients,  consistent  with  each  patient's 
treatment  plan  by  qualified  mental 
health  providers. 

(ii)  A  range  of  therapeutic  activities, 
directed  and  staffed  by  qualified 
personnel,  are  offered  to  help  patients 
meet  the  goals  of  the  treatment  plan. 

(///)  Therapeutic  educational  services 
are  provided  or  arranged  that  are 
appropriate  to  the  patient's  educational 
and  therapeutic  needs. 

(13)  Ancillary  services.  A  full  range  of 
ancillary  services  is  provided. 
Emergency  services  include  policies  and 
procedures  for  handling  emergencies 
with  qualified  personnel  and  written 
agreements  with  each  facility  providing 
the  service.  Other  ancillary  services 
include  physical  health,  pharmacy  and 
dietary  services. 

(C)  Standards  for  physical  plant  and 
environment. 

(1)  Physical  environment.  The 
buildings  and  grounds  of  the  SUDRF 
shall  be  maintained  so  as  to  avoid 
health  and  safety  hazards,  be  supportive 
of  the  services  provided  to  patients,  and 
promote  patient  comfort,  dignity, 
privacy,  personal  hygiene,  and  personal 
safety. 

(2)  Physical  plant  safety.  The  SUDRF 
shall  be  maintained  in  a  manner  that 
protects  the  lives  and  ensures  the 
physical  safety  of  patients,  staff,  and 
visitors,  including  conformity  with  all 
applicable  building,  fire,  health,  and 
safety  codes. 

(3)  Disaster  planning.  The  SUDRF 
shall  maintain  and  rehearse  written 
plans  for  taking  care  of  casualties  and 
handling  other  consequences  arising 
fi^m  internal  or  external  disasters. 

(D)  Standards  for  evaluation  system. 
(1)  Quality  assessment  and 

improvement.  The  SUDRF  develop  and 
implement  a  comprehensive  quality 
assurance  and  quality  improvement 
program  that  monitors  the  quality, 
efficiency,  appropriateness,  and 
effectiveness  of  the  care,  treatments,  and 
services  it  provides  for  patients  and 
their  famiUes,  utilizing  clinical 
indicates  of  effectiveness  to  contribute 
to  an  ongoing  process  of  program 
improvement.  The  cUnical  director  is 
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responsible  for  developing  and 
implementing  quality  assessment  and 
improvement  activities  throughout  the 
facility. 

(2)  Utilization  review.  The  SUDRF 
shall  implement  a  utilization  review 
process,  pursuant  to  a  written  plan 
approved  by  the  professional  staff,  the 
administration,  and  the  governing  body, 
that  assesses  the  appropriateness  of 
admissions,  continued  stay,  and 
timeliness  of  discharge  as  part  of  an 
effort  to  provide  quality  patient  care  in 
a  cost-effective  manner.  Findings  of  the 
utilization  review  process  are  used  as  a 
basis  for  revising  the  plan  of  operation, 
including  a  review  of  staff  qualifications 
and  staff  composition. 

[3]  Patient  records  review.  The  center 
shall  implement  a  process,  including 
monthly  reviews  of  a  representative 
sample  of  patient  records,  to  determine 
the  completeness  and  accuracy  of  the 
patient  records  and  the  timeliness  and 
pertinence  of  record  entries,  particularly 
with  regard  to  regular  recording  of 
progress/non-progress  in  treatment  plan. 

(4)  Drug  utilization  review.  An 
inpatient  rehabilitation  center  and, 
when  applicable,  a  partial 
hospitalization  center,  shall  implement 
a  comprehensive  process  for  the 
monitoring  and  evaluating  of  the 
prophylactic,  therapeutic,  and  empiric 
use  of  drugs  to  assure  that  medications 
are  provided  appropriately,  safely,  and 
effectively. 

(5)  Risk  management.  The  SUDRF 
shall  implement  a  comprehensive  risk 
management  program,  fully  coordinated 
with  other  aspects  of  the  quality 
assurance  and  quality  improvement 
program,  to  prevent  and  control  risks  to 
patients  and  staff  and  costs  associated 
with  clinical  aspects  of  patient  care  and 
safety. 

(6)  Infection  control.  The  SUDRF  shall 
implement  a  comprehensive  system  for 
the  surveillance,  prevention,  control, 
and  reporting  of  infections  acquired  or 
brought  into  the  facility. 

(7)  Safety.  The  SUDRF  shall 
implement  an  effective  program  to 
assure  a  safe  environment  for  patients, 
staff,  and  visitors. 

(8)  Facility  evaluation.  The  SUDRF 
annually  evaluates  accomplishment  of 
the  goals  and  objectives  of  each  clinical 
program  and  service  of  the  SUDRF  and 
reports  findings  and  recommendations 
to  the  governing  body. 

(E)  Participation  agreement 
requirements.  In  addition  to  other 
requirements  set  forth  in  paragraph 
(b)(4)(xiv)  of  this  section,  in  order  for 
the  services  of  an  inpatient 
rehabilitation  center  or  partial 
hospitalization  center  for  the  treatment 
of  substance  abuse  disorders  to  be 


authorized,  the  center  shall  have 
entered  into  a  Participation  Agreement 
with  OCHAMPUS.  The  period  of  a 
Participation  Agreement  shall  be 
specified  in  the  agreement,  and  will 
generally  be  for  not  more  than  five 
years.  On  October  1, 1995,  the  SUDRF 
shall  not  be  considered  to  be  a 
CHAMPUS  authorized  provider  and 
CHAMPUS  payments  shall  not  be  made 
for  services  provided  by  the  SUDRF 
until  the  date  the  participation 
agreement  is  signed  by  the  Director, 
OCHAMPUS.  In  addition  to  review  of 
the  SUDRFS  application  and  supporting 
documentation,  an  on-site  visit  by 
OCHAMPUS  representatives  may  be 
part  of  the  authorization  process.  In 
addition,  such  a  Participation 
Agreement  may  not  be  signed  until  an 
SUDRF  has  been  licensed  and 
operational  for  at  least  six  months.  The 
Participation  Agreement  shall  include  at 
least  the  following  reauirements: 

(1)  Render  applicable  services  to 
eligible  CHAMPUS  beneficiaries  in  need 
of  such  services,  in  accordance  with  the 
participation  agreement  and  CHAMPUS 
regulation; 

(2)  Accept  payment  for  its  services 
based  upon  the  methodology  provided 
in  §  199.14,  or  such  other  method  as 
determined  by  the  Director, 
OCHAMPUS; 

[3]  Accept  the  CHAMPUS-determined 
rate  as  payment  in  full  and  collect  from 
the  CHAMPUS  beneficiary  or  the  family 
of  the  CHAMPUS  beneficiary  only  those 
amounts  that  represent  the  beneficiary's 
liability,  as  defined  in  §  199.4,  and 
charges  for  services  and  supplies  that 
are  not  a  benefit  of  CHAMPUS; 

(4)  Make  all  reasonable  efforts 
acceptable  to  the  Director,  OCHAMPUS, 
to  collect  those  amounts  which 
represent  the  beneficiary's  liability,  as 
defined  in  §  199.4; 

(5)  Qbmply  with  the  provisions  of 
§  199.8.  and  submit  claims  first  to  all 
health  insurance  coverage  to  which  the 
beneficiary  is  entitled  that  is  primary  to 
CHAMPUS; 

(6)  Furnish  OCHAMPUS  with  cost 
data,  as  requested  by  OCHAMPUS, 
certified  to  by  an  independent 
accounting  firm  or  other  agency  as 
authorized  by  the  Director, 
OCHAMPUS; 

(7)  Certify  that: 

(;■)  It  is  and  will  remain  in  compliance 
with  the  provisions  of  paragraph 
(b)(4)(xiv)  of  the  section  establishing 
standards  for  substance  use  disorder 
rehabilitation  facilities; 

(ii)  It  has  conducted  a  self  assessment 
of  the  SUDRF'S  compliance  with  the 
CHAMPUS  Standards  for  Substance  Use 
Disorder  Rehabilitation  Facilities,  as 
issued  by  the  Director.  OCHAMPUS, 


and  notified  the  Director,  OCHAMPUS 
of  any  matter  regarding  which  the 
facility  is  not  in  compliance  with  such 
standards;  and 

[Hi)  It  will  maintain  compliance  with 
the  CHAMPUS  Standards  for  Substance 
Use  Disorder  Rehabilitation  Facilities, 
as  issued  by  the  Director,  OCHAMPUS, 
except  for  any  such  standards  regarding 
which  the  facility  notifies  the  Director, 
OCHAMPUS  that  it  is  not  in 
compliance. 

(8)  Grant  the  Director,  OCHAMPUS, 
or  designee,  the  right  to  conduct  quality 
assurance  audits  or  accounting  audits 
with  full  access  to  patients  and  records 
(including  records  relating  to  patients 
who  are  not  CHAMPUS  beneficiaries)  to 
determine  the  quality  and  cost 
effectiveness  of  care  rendered.  The 
audits  may  be  conducted  on  a 
scheduled  or  unscheduled 
(unannounced)  basis.  This  right  to 
audit/review  included,  but  is  not 
limited  to: 

(i)  Examination  of  fiscal  and  all  other 
records  of  the  center  which  would 
confirm  compliance  with  the 
participation  agreement  and  designation 
as  an  authorized  CHAMPUS  provider; 

[ii)  Conducting  such  audits  of  center 
records  including  clinical,  financial, 
and  census  records,  as  may  be  necessary 
to  determine  the  nature  of  the  services 
being  provided,  and  the  basis  for 
charges  and  claims  against  the  United 
States  for  services  provided  CHAMPUS 
beneficiaries; 

[Hi)  Examining  reports  of  evaluations 
and  inspection  conducted  by  federal, 
state  and  local  government,  and  private 
agencies  and  organizations; 

(iV)  Conducting  on-site  inspections  of 
the  facilities  of  the  SUDRF  and 
interviewing  employees,  members  of  the 
staff,  contractors,  board  members, 
volunteers,  and  patients,  as  required. 

[v)  Audits  conducted  by  the  United 
States  General  Accounting  Office. 

(F)  Other  requirements  applicable  to 
substance  use  disorder  rehabilitation 
facilities. 

[1)  Even  though  a  SUDRF  may  qualify 
as  a  CHAMPUS-authorized  provider  and 
may  have  entered  into  a  participation 
agreement  with  CHAMPUS,  payment  by 
CHAMPUS  for  particular  services 
provided  is  contingent  upon  the  SUDRF 
also  meeting  all  conditions  set  forth  in 
§199.4. 

[2)  The  center  shall  provide  inpatient 
services  to  CHAMPUS  beneficiaries  in 
the  same  manner  it  provides  services  to 
all  other  patients.  The  center  may  not 
discriminate  against  CHAMPUS 
beneficiaries  in  any  manner,  including 
admission  practices,  placement  in 
special  or  separate  wings  or  rooms,  or 


provisions  of  special  or  limited 
treatment. 

(3)  The  substance  use  disorder  facility 
shall  assure  that  all  certifications  and 
information  provided  to  the  Director, 
OCHAMPUS  incident  to  the  process  of 
obtaining  and  retaining  authorized 
provider  status  is  accurate  and  that  it 
has  no  material  errors  or  omissions.  In 
the  case  of  any  misrepresentations, 
whether  by  inaccurate  information 
being  provided  or  material  facts 
withheld,  authorized  provider  status 
will  be  denied  or  terminated,  and  the 
facility  will  be  ineligible  for 
consideration  for  authorized  provider 
status  for  a  two  year  period. 
***** 

4.  Section  199.14  is  amended  by 
designating  the  current  text  of  paragraph 
(a)(2)(ii)(A)  as  paragraph  (a)(2)(ii)(A)(l), 
revising  paragraphs  (a)(2){ii)(B)  and 
(a)(2)(iv)(C),  the  heading  of  paragraph 
(a)(2)(ix).  paragraphs  (a)(2)(ix)(A), 
(a)(2)(ix)(C),  (0(3).  and  (f)(5),  and  by 
adding  new  paragraphs  (a)(l)(ii)(F), 
(a)(2)(ii)(A)(2),  and  (f)(6)  as  follows: 

§199.14    Provider  reimbursement 
methods. 

(a)  Hospitals.  *  *  * 

(1)  CHAMPUS  Diagnosis  Related 

Group  (DRG)-based  payment  system. 

*  *  * 

(ii)  Applicability  of  the  DRG  system. 

*  *  * 

(F)  Substance  Use  Disorder 
Rehabilitation  facilities. 

With  admissions  on  or  after  July  1, 
1995,  substance  use  disorder 
rehabilitation  facilities,  authorized 
under  §  199.6(b)(4)(xiv),  are  subject  to 
the  DRG-based  payment  system. 
***** 

(2)  CHAMPUS  mental  health  per  diem 
payment  system. 

***** 

(ii)  Hospital-specific  per  diemsfor 

higher  volume  hospitals  and  units. 

*  *  * 

(A)  Per  diem  amount.  *  *  * 

[2)  In  states  that  have  implemented  a 
payment  system  in  connection  with 
which  hospitals  in  that  state  have  been 
exempted  from  the  CHAMPUS  DRG- 
based  payment  system  pursuant  to 
paragraph  (a)(l)(ii)(A)  of  this  section, 
psychiatric  hospitals  and  units  may 
have  per  diem  amounts  established 
based  on  the  payment  system  applicable 
to  such  hospitals  and  units  in  the  state. 
The  per  diem  amount,  however,  may 
not  exceed  the  cap  amount  applicable  to 
other  higher  volume  hospitals. 

(B)  Cap. 

(J)  As  it  affects  payment  for  care 
provided  to  patients  prior  to  April  6, 
1995,  the  base  period  per  diem  amount 


may  not  exceed  the  80th  percentile  of 
the  average  daily  charge  weighted  for  all 
discharges  throughout  the  United  States 
from  all  higher  volume  hospitals. 

[2)  Applicable  to  payments  for  care 
provided  to  patients  on  or  after  April  6, 
1996,  the  base  period  per  diem  amount 
may  not  exceed  the  70th  percentile  of 
the  average  daily  charge  weighted  for  all 
discharges  throughout  the  United  States 
from  all  higher  volume  hospitals.  For 
this  purpose,  base  year  charges  shall  be 
deemed  to  be  charges  during  the  period 
of  July  1, 1991  to  June  30, 1992, 
adjusted  to  correspond  to  base  year  (FY 
1988)  charges  by  the  percentage  change 
in  average  daily  charges  for  all  higher 
volume  hospitals  and  units  between  the 
period  of  July  1,  1991  to  June  30,  1992 
and  the  base  year. 
***** 

(iv)  Base  period  and  update  factors. 

***** 

(C)  Update  factors. 

[1)  The  hospital-specific  per  diems 
and  the  regional  per  diems  calculated 
for  the  base  period  pursuant  to 
paragraphs  (a)(2)(ii)  of  this  section  shall 
remain  in  effect  for  federal  fiscal  year 
1989;  there  will  be  no  additional  update 
for  fiscal  year  1989. 

[2)  Except  as  provided  in  paragraph 
(a)(2)(iv)(C)(3)  of  this  section,  for 
subsequent  federal  fiscal  years,  each  per 
diem  shall  be  updated  by  the  Medicare 
update  factor  for  hospitals  and  units 
exempt  from  the  Medicare  prospective 
payment  system. 

[3)  As  an  exception  to  the  update 
required  by  paragraph  (a)(2)(iv)(C)(2)  of 
this  section,  all  per  diems  in  effect  at  the 
end  of  fiscal  year  1995  shall  remain  in 
effect,  with  no  additional  update, 
throughout  fiscal  years  1996  and  1997. 
For  fiscal  year  1998  and  thereafter,  the 
per  diems  in  effect  at  the  end  of  fiscal 
year  1997  will  be  updated  in  accordance 
writh  paragraph  (a)(2)(iv)(C)(2). 

[4)  Hospitals  and  units  with  hospital- 
specific  rates  will  be  notified  of  their 
respective  rates  prior  to  the  beginning  of 
each  Federal  fiscal  year.  New  hospitals 
shall  be  notified  at  such  time  as  the 
hospital  rate  is  determined.  The  actual 
amounts  of  each  regional  per  diem  that 
will  apply  in  any  Federal  fiscal  year 
shall  be  published  in  the  Federal 
Register  at  approximately  the  start  of 
that  fiscal  year. 
***** 

(ix)  Per  diem  payment  for  psychiatric 
and  substance  use  disorder 
rehabilitation  partial  hospitalization 
services. 

(A)  In  general.  Psychiatric  and 
substance  use  disorder  rehabilitation 
partial  hospitalization  services 
authorized  by  §  199.4  (b)(10)  and  (e)(4) 


UMI 


and  provided  by  institutional  providers 
authorized  under  §  199.6  (b)(4)(xii)  and 
(b)(4)(xiv),  are  reimbursed  on  the  basis 
of  prospectively  determined,  all- 
inclusive  per  diem  rates.  The  per  diem 
payment  amount  must  be  accepted  as 
payment  in  full  for  all  institutional 
services  provided,  including  board, 
routine  nursing  services,  ancillary 
services  (includes  art,  music,  dance, 
occupational  and  other  such  therapies), 
psychological  testing  and  assessments, 
overhead  and  any  other  services  for 
which  the  customary  practice  among 
similar  providers  is  included  as  part  of 
the  institutional  charges. 
***** 

(C)  Per  diem  rate.  For  any  full  day 
partial  hospitalization  program 
(minimum  of  6  hours),  the  maximum 
per  diem  payment  amount  is  40  percent 
of  the  average  inpatient  per  diem 
amount  per  case  established  under  the 
CHAMPUS  mental  health  per  diem 
reimbursement  system  for  both  high  and 
low  volume  psychiatric  hospitals  and 
units  (as  defined  in  §  199.14(a)(2))  for 
the  fiscal  year.  A  partial  hospitalization 
program  of  less  than  6  hours  (with  a 
minimum  of  three  hours)  will  be  paid  a 
per  diem  rate  of  75  percent  of  the  rate 
for  a  full-day  program. 
***** 

(f)  Reimbursement  of  Residential 
Treatment  Centers. 

***** 

(3)  For  care  on  or  after  April  6, 1995, 
the  per  diem  amount  may  not  exceed  a 
cap  of  the  70th  percentile  of  all 
established  Federal  fiscal  year  1994  RTC 
rates  nationally,  weighted  by  total 
CHAMPUS  days  provided  at  each  rate 
during  the  first  half  of  Federal  fiscal 
year  1994,  and  updated  to  FY95.  For 
Federal  fiscal  years  1996  and  1997,  the 
cap  shall  remain  unchanged.  For 
Federal  fiscal  years  after  fiscal  year 
1997,  the  cap  shall  be  adjusted  by  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
prospective  payment  system. 
***** 

(5)  Subject  to  the  applicable  RTC  cap, 
adjustments  to  the  RTC  rates  may  be 
made  annually. 

(i)  For  Federal  fiscal  years  through 
1995,  the  adjustment  shall  be  based  on 
the  Consumer  Price  Index-Urban  (CPI- 
U)  for  medical  care  as  determined 
applicable  by  the  Director,  OCHAMPUS. 

(ii)  For  purposes  of  rates  for  Federal 
fiscal  years  1996  and  1997: 

(A)  for  any  RTC  whose  1995  rate  was 
at  or  above  the  thirtieth  percentile  of  all 
established  Federal  fiscal  year  1995  RTC 
rates  normally,  weighted  by  total 
CHAMPUS  days  provided  at  each  rate 
during  the  first  half  of  Federal  fiscal 
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year  1994,  that  rate  shall  remain  in 
effect,  with  no  additional  update, 
throughout  fiscal  years  1996  and  1997; 
and 

(B)  For  any  RTC  whose  1995  rate  was 
below  the  30th  percentile  level 
determined  under  paragraph  (f)(5)(ii)(A) 
of  this  section,  the  rate  shall  be  adjusted 
by  the  lesser  of:  the  CPI-U  for  medical 
care,  or  the  amount  that  brings  the  rate 
up  to  that  30th  percentile  level. 

(iii)  For  subsequent  Federal  fiscal 
years  after  fiscal  year  1997,  RTC  rates 
shall  be  updated  by  the  Medicare 
update  factor  for  hospitals  and  units 
exempt  from  the  Medicare  prospective 
payment  system. 

(6)  For  care  provided  on  or  after  July 
1, 1995.  CHAMPUS  will  not  pay  for 
days  in  which  the  patient  is  absent  on 
leave  from  the  RTC.  The  RTC  must 
identify  these  days  when  claiming 
reimbursement. 

Dated:  March  1, 1995. 
L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-5375  Filed  3-&-95;  8:45  am) 

BILUNO  COOC  5000  M  M 


ENVIRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ITX-17-1-€«00a;  FRL-6163-3] 

Approval  and  Promulgation  of 
implementation  Plans;  Texas  State 
implementation  Plan  Revision; 
Corrections  for  Reasonably  Available 
Control  Technology  (RACT)  Rules; 
Volatile  Organic  Compounds  (VOC) 
RACT  Catch-Ups 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Texas  State 
hnplementation  Plan  (SIP)  submitted  by 
the  State  of  Texas  on  June  8, 1992,  and 
additional  revisions  which  were 
submitted  on  November  13,  1992.  These 
SEP  revisions  contain  regulations  which 
require  the  implementation  of  RACT  for 
various  types  of  VOC  sources.  These 
revisions  respond  to  the  requirements  of 
section  182(b)(2)  of  the  Federal  Clean 
Air  Act,  as  amended  in  1990  (CAA),  for 
States  to  adopt  RACT  rules  by 
November  15, 1992,  for  major  VOC 
sources  which  are  not  covered  by  an 
existing  EPA  Control  Techniques 
Guideline  (CTG)  and  for  all  sources 
covered  by  an  existing  CTG.  These 
revisions  also  include  corrections  to  the 


monitoring,  recordkeeping,  and 
reporting  requirements  for  Victoria 
County,  in  order  to  make  the  VOC  rules 
more  enforceable  in  that  County. 
DATES:  This  final  rule  is  effective  on 
May  8, 1995,  unless  critical  or  adverse 
comments  are  received  by  April  6, 1995. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register  (FR). 

ADDRESSES:  Comments  should  be 
mailed  to  Guy  R.  Donaldson,  Acting 
Chief,  Air  Planning  Section  (6T-AP), 
U.S.  EPA  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
State's  submittals  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M  Street  S.W,  Washington,  DC 

20460. 
Texas  Natural  Resource  Conservation 

Commission,  Office  of  Air  Quality, 

12124  Park  35  Circle,  Austin,  Texas 

78753. 

Anyone  wishing  to  review  these 
documents  at  the  U.S.  EPA  office  is 
asked  to  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
655-7219. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  182(b)(2)  of  the  CAA.  as 
amended  in  1990,  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
of  the  CAAA  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  This  action  does  not 
address  requirements  to  implement 
RACT  at  sources  covered  by  post- 
enactment  CTG's.  Texas  has  identified 
sources  in  these  post-enactment  CTG 
source  categories.  RACT  requirements 
will  be  addressed  for  these  sources  in 
future  actions. 


Section  182(b)(2)  calls  for 
nonattainment  areas  that  previously 
were  exempt  ft-om  certain  VOC  RACT 
requirements  to  "catch  up"  to  those 
nonattainment  areas  that  became  subject 
to  those  requirements  under  the 
preamended  Act.  In  addition,  it  requires 
newly  designated  ozone  nonattainment 
areas  to  adopt  RACT  rules  consistent 
with  those  for  previously  designated 
nonattainment  areas.  In  addition,  the 
major  source  threshold  is  lowered  for 
certain  nonattainment  areas  (50  tons/yr 
for  serious  areas  and  25  tons/yr  in 
severe  areas).  States  are  required  to 
ensure  that  RACT  is  implemented  based 
on  these  new  major  source  definitions. 
In  Texas,  there  are  four  ozone 
nonattainment  areas:  Dallas/Fort  Worth 
(moderate),  Beaumont/Port  Arthur 
(serious),  El  Paso  (serious)  and  Houston 
(severe).  These  VOC  RACT  revisions 
pending  before  EPA  expand  the 
applicability  of  control  requirements  to 
include  the  newly-designated  perimeter 
counties  (Chambers,  Collin,  Denton, 
Fort  Bend,  Hardin,  Liberty, 
Montgomery,  and  Waller).  In  addition, 
the  applicability  of  control  requirements 
has  been  expanded  to  include  all 
previously-designated  ozone 
nonattainment  counties  (Brazoria. 
Dallas,  El  Paso.  Galveston,  Harris, 
Jefferson,  Orange,  and  Tarrant).  The 
existing  requirements  for  Gregg.  Nueces, 
and  Victoria  Counties  have  been 
relocated  to  a  separate  (new)  subsection 
in  each  applicable  section.  Non-CTG 
RACT  rules  for  mirror  backing  coating 
facilities  have  been  added.  Finally, 
monitoring/ recordkeeping  requirements 
for  VOC  sources  in  Victoria  County 
were  revised  to  be  made  more 
enforceable. 

Procedural  Background 

The  Clean  Air  Act  (the  Act)  requires 
states  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  Code  of  Federal 
Regulations  (CFR)  part  51,  appendix  V. 
The  EPA  attempts  to  make  completeness 
determinations  within  60  days  of 


receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  the  EPA 
six  months  after  receipt  of  the 
submission. 

The  State  of  Texas  held  a  public 
hearing  on  February  24.  1992.  to 
entertain  public  comment  on  the  June  8, 
1992  SIP  submittal.  The  State  held  a 
pubHc  hearing  on  July  27.  1992.  to 
entertain  public  comment  on  the 
November  13.  1992  SIP  revision. 
Subsequent  to  the  public  hearings  and 
consideration  of  hearing  comments,  the 
June  8.  1992  SIP  revision  was  adopted 
by  the  State  on  May  8, 1992.  The 
November  13.  1992  SIP  revision  was 
adopted  by  the  State  on  October  16, 
1992. 

These  SIP  revisions  were  reviewed  by 
the  EPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  A  letter 
dated  July  20, 1992,  was  forwarded  to 
the  Governor  finding  the  submittal 
complete  and  indicating  the  next  steps 
to  be  taken  in  the  review  process.  The 
November  16,  1992  submittal  was  ruled 
complete  on  January  15, 1993. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
VOC  rule,  the  EPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  CAA  and  the  EPA 
regulations,  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents. 

To  evaluate  these  rules,  the  EPA  used 
the  CTGs  and  "Issues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies  and 
Deviations",  dated  May  25, 1988.  The 
technical  review  of  these  rule  revisions 
is  included  in  the  RACT  "Catch-up" 
Technical  Support  Document  (TSD). 
Please  refer  to  this  document  for  an 
explanation  of  the  specific  revisions. 
The  following  rules  have  been 
submitted.  For  a  detailed  description  of 
the  rule  changes,  see  the  TSD. 

Revisions  to  the  General  Rules  and 
Regulation  V,  Submitted  June  8,  1992 

Section  101.1  of  the  General  Rules 
(Definitions),  and  the  following  sections 
of  regulation  V:  115.010  (Definitions), 
115.112-115.119  (Storage  of  Volatile 
Organic  Compounds),  115.121-115.129 
(Vent  Gas  Control),  115.131-115.139 
(Water  Separation),  115.211-115.219 
(Loading/Unloading  of  VOCs),  115.221- 


115.229  (Stage  I),  115.234-115.239 
(VOC  Leaks  from  Gasoline  Tank 
Trucks),  115.242-115.249  (Gasoline 
Raid  Vapor  Pressure),  115.311-115.319 
(Process  Unit  Turnaround),  115.322- 
115.329  (Petroleum  Refinery  Fugitives), 
115.332-115.339  (Synthetic  Organic 
Chemical,  Polymer.  Resin,  and  Methyl 
Tert-Butyl  Ether  (MTBE)  Manufacturing 
Fugitives),  115.342-115.349  (Natural 
Gas/Gasoline  Processing  Fugitives), 
115.412-115.249  (Degreasing 
Operations),  115.421-115.429  (Surface 
Coating  Processes).  115.432-115.439 
(Graphic  Arts),  115.512-115.519 
(Cutback  Asphalt).  115.531-115.539 
(Pharmaceutical  Manufacturing),  and 
115.612-115.619  (Consumer  Solvent 
Products). 

Revisions  to  the  General  Rules  and 
Regulation  V.  Submitted  November  13, 
1992 

Section  101.1  of  the  General  Rules 
(Definitions),  and  the  following  sections 
of  regulation  V:  115.010  (Definitions). 
115.116-115.119  (Storage  of  Volatile 
Organic  Compounds).  115.126-115.219 
(Vent  Gas  Control),  115.136-115.139 
(Water  Separation),  115.211-115.219 
(Loading/Unloading  of  VOCs),  115.249 
(Reid  Vapor  Pressure).  115.316-115.319 
(Process  Unit  Turnaround).  115.421- 
115.429  (Surface  Coating  Processes). 
115.436-115.439  (Graphic  Arts),  and 
115.536-115.539  (Pharmaceutical 
Manufacturing). 

These  revisions  accomplish  the 
following  requirements  of  section 
182(b)(2): 

1.  Expand  RACT  requirements  to  the 
newly  designated  nonattainment 
counties; 

2.  Eliminate  the  distinction  between 
"rural"  and  "urban"  nonattainment 
areas,  and; 

3.  Ensure  that  RACT  is  applied  to  all 
major  sources  in  the  ozone 
nonattainment  areas. 

The  EPA  has  determined  that  the 
RACT  revisions  to  the  Texas  General 
Rules  and  Regulation  V  meet  the 
applicable  Federal  requirements. 

Final  Action 

The  EPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  CAA, 
EPA  regulations,  and  EPA  policy.  The 
EPA  has  determined  that  the  rules  meet 
the  CAA's  requirements  and  today  is 
approving  under  section  110(k)(3)  the 
above  mentioned  VOC  rules. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  the 
EPA  is  proposing  to  approve  these  SIP 


revisions  should  adverse  or  critical 
comments  be  received.  Thus,  this  action 
will  be  effective  on  May  8, 1995,  unless 
adverse  or  critical  comments  are 
received  by  April  6, 1995. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  documents.  One  document 
will  withdraw  the  final  action,  and 
another  final  action  will  be  published 
addressing  any  adverse  comments.  If  no 
such  adverse  comments  are  received, 
the  public  is  advised  that  this  action 
will  be  effective  on  May  8,  1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  EPA.  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
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judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  horn  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  February  22, 1995. 
lane  N.  Saginaw, 
Regional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)  (88)  to  read  as 
follows: 

152.2270    Idantmcation  of  plan. 

•  *  •  *  • 

(0*  •  * 

(88)  Revisions  to  the  Texas  State 
Implementation  Plan,  submitted  to  EPA 
on  June  8  and  November  13, 1992, 
respectively.  These  revisions  adopt 
expansion  of  applicability  for 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  volatile 
organic  compounds  (VOCs)  to  ensure 
that  all  major  VOC  sources  are  covered 
by  RACT,  to  revise  the  major  source 
definition,  and  to  revise  certain 
monitoring,  recordkeeping,  and 
reporting  requirements  for  Victoria 
County,  Texas. 

(i)  Incorporation  by  reference. 

(A)  Texas  Air  Control  Board  Order 
No.  92-04,  as  adopted  on  May  8, 1992. 

(B)  Revisions  to  the  General  Rules,  as 
adopted  by  the  Board  on  May  8, 1992, 
section  101.1 — New  definitions  for 
capture  efficiency,  capture  system, 
caihon  adsorber,  carbon  adsorption 
system,  coating,  coating  line,  control 
device,  control  system,  pounds  of 
volatile  organic  compounds  (VOC)  per 
gallon  of  coating  (minus  water  and 
exempt  solvents),  pounds  of  volatile 
organic  compounds  (VOC)  per  gallon  of 


solids,  printing  line;  revised  definitions 
for  component,  exempt  solvent,  leak, 
vapor  recovery  system,  volatile  organic 
compound  (VOC). 

{C)  Revisions  to  Regulation  V,  as 
adopted  by  the  Board  on  May  8, 1992, 
sections  115.010  (Definitions) — 
Beaumont/Port  Arthur  area,  Dallas/Fort 
Worth  area.  El  Paso  area,  Houston/ 
Galveston  area;  revised  definition  for 
delivery  vessel/tank  truck  tank; 
115.112(a),  115.112(a)(3),  115.112(b)(1), 
115.112(b)(2),  115.112(b)(2)(A)  through 
115.112(b)(2)(D),  115.112(b)(2)(E). 
115.112(b)(2)(F),  115.112(c), 
115.112(c)(3)(A),  115.112(c)(3)(B), 
115.113(a)  through  115.113(c), 
115.114(a),  115.114(b),  115.114(b)(1). 
115.114(b)(2).  115.115(a),  115.115(b), 
115.115(b)(1)  through  115.115(b)(8), 
115.116(a),  115.116(a)(4),  115.116(b), 
115.116(b)(1)  through  115.116(b)(4), 
115.117(a),  115.117(b),  115.117(b)(1) 
through  115.117(b)(6),  115.117(b)(6)(A) 
through  115.117(b)(6)(C),  115.117(b)(7). 
115.117(b)(7)(A)  through 
115.117(b)(7)(C),  115.117(c), 
115.117(c)(1)  through  115.117(c)(4), 
115.119  introductory  paragraph, 
115.121(a),  115.121(a)(1), 
115.121(a)(1)(C),  115.121(a)(2), 
115.121(a)(3),  115.121(b),  115.121(b)(1) 
through  115.121(b)(3),  115.121(c). 
115.121(c)(1),  115.121(c)(2)  through 
115.121(c)(4),  115.122(a),  115.122(b), 
115.122(c),  115.122(c)(1)  through 
115.122(c)(4).  115.123(a)  through 
115.123(c).  115.125(a).  115.125(a)(2). 
115.125(b),  115.125(b)(1)  through 
115.125(b)(7).  115.126  introductory 
paragraph,  115.127(a),  115.127(a)(2), 
115.127(a)(3),  115.127(a)(3)(B). 
115.127(a)(3)(C),  115.127(a)(4), 
115.127(a)(4)(C),  115.127(b). 
115.127(b)(1),  115.127(b)(2). 
115.127(b)(2)(A)  through 
115.127(b)(2)(B),  115.127(c), 
115.127(c)(1).  115.127(c)(2), 
115.127(c)(2)(A)  through 
115.127(c)(2)(C).  115.129  introductory 
paragraph,  115.129(1)  through 
115.129(3),  115.131(a),  115.131(a)(2) 
through  115.131(a)(4),  115.131(b) 
through  115.131(c),  115.132(a), 
115.132(b),  115.132(b)(1)  through 
115.132(b)(3),  115.132(c),  115.132(c)(3). 
115.133(a)  through  115.133(c), 
115.135(a),  115.135(b),  115.135(b)(1) 
through  115.135(b)(6).  115.136(a), 
115.136(a)(1),  115.136(a)(2), 
115.136(a)(2)(A)  through 
115.136(a)(2)(D),  115.136(a)(3). 
115.136(a)(4),  115.136(b),  115.137(a), 
115.137(a)(1)  through  115.137(a)(4), 
115.137(b),  115.137(b)(1)  through 
115.137(b)(4),  115.137(c),  115.137(c)(1) 
through  115.137(c)(3),  115.139 
introductory  paragraph,  115.139(1), 


115.139(2),  115.211  introductory 
paragraph,  115.211(1)(A),  115.211(1)(B), 
115.211(2),  115.212(a),  115.212(a)(4), 
115.212(a)(5),  115.212(b),  115.212(b)(1), 
115.212(b)(2),  115.212(b)(2)(A), 
115.212(b)(2)(B),  115.212(b)(3), 
115.212(b)(3)(A)  through 
115.212(b)(3)(C),  115.212(c), 
115.212(c)(1),  115.213(a)  through 
115.213(c),  115.214(a),  115.214(a)(3), 
115.214(a)(4),  115.214(b),  115.214(b)(1), 
115.214(b)(2),  115.215(a),  115.215(b), 
115.215(b)(1)  through  115.215(b)(8), 
115.216  introductory  paragraph, 
115.216(4),  115.217(a),  115.217(a)(2) 
through  115.217(a)(4),  115.217(b), 
115.217(b)(1)  through  115.217(b)(3), 
115.217(c),  115.217(c)(3),  115.219 
introductory  paragraph,  115.219(1) 
through  115.219(6),  115.221 
introductory  paragraph,  115.222 
introductory  paragraph,  115.222(6), 

115.223  introductory  paragraph, 

115.224  introductory  paragraph, 
115.224(2),  115.225  introductory 
paragraph,  115.226  introductory 
paragraph,  115.227  introductory 
paragraph,  115.229  introductory 
paragraph,  115.234  introductory 
paragraph,  115.235  introductory 
paragraph,  115.236  introductory 
paragraph,  115.239  introductory 
paragraph,  115.311(a),  115.311(a)(1), 
115.311(a)(2),  115.311(b).  115.311(b)(1), 
115.311(b)(2).  115.312(a).  115.312(a)(2), 
115.312(b),  115.312(b)(1), 
115.312(b)(1)(A),  115.312(b)(1)(B), 
115.312(b)(2),  115.313(a)  through 
115.313(b),  115.315(a),  115.315(b). 
115.315(b)(1)  through  115.315(b)(7), 

115.316  introductory  paragraph, 
115.316(1),  115.316(2),  115.316(3), 

115.317  introductory  paragraph, 
115.319  introductory  paragraph, 
115.319(1),  115.319(2),  115.322(a), 
115.322(b),  115.322(b)(1)  through 
115.322(b)(5),  115.323(a),  115.323(a)(2), 
115.323(b),  115.323(b)(1),  115.323(b)(2), 
115.324(a),  115.324(a)(4),  115.324(b), 
115.324(b)(1),  115.324(b)(1)(A)  through 
115.324(b)(1)(D),  115.324(b)(2), 
115.324(b)(2)(A)  through 
115.324(b)(2)(C),  115.324(b)(3)  through 
115.324(b)(8),  115.324(b)(8)(A), 
115.324(b)(8)(A)(i),  115.324(b)(8)(A)(ii), 
115.324(b)(8)(B),  115.325(a),  115.325(b), 
115.325(b)(1)  through  115.325(b)(3), 
115.326(a),  115.326(a)(2),  115.326(b), 
115.326(b)(1),  115.326(b)(2), 
115.326(b)(2)(A)  through 
115.326(b)(2)(I),  115.326(b)(3), 
115.326(b)(4),  115.327(a),  115.327(a)(2), 
115.327(a)(4),  115.327(a)(5),  115.327(b), 
115.327(b)(1),  115.327(b)(1)(A)  through 
115.327(b)(1)(C),  115.327(b)(2)  through 
115.327(b)(6),  115.329  introductory 
paragraph,  115.332  introductory 
paragraph,  115.333  introductory 
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paragraph.  115.334  introductory 
paragraph.  115.334(3),  115.334(3)(A), 

115.335  introductory  paragraph, 

115.336  introductory  paragraph, 

115.337  introductory  paragraph, 
115.337(2)  through  115.337(4), 
115.337(4)(E),  115.339  introductory 
paragraph,  115.342  introductory 
paragraph,  115.343  introductory 
paragraph,  115.344  introductory 

,  paragraph,  115.345  introductory 
paragraph,  115.346  introductory 
paragraph,  115.347  introductory 
paragraph,  115.347(3),  115.349 
introductory  paragraph,  115.412(a), 
115.412(a)(l)(F)(iv),115.412(a)(3)(I), 
115.412(a)(3)(I)(viii),  115.412(b), 
115.412(b)(1),  115.412(b)(1)(A), 
115.412(b)(l)(A)(i)  through 
115.412(b)(l)(A)(iii),  115.412(b)(1)(B) 
through  115.412(b)(1)(F), 
115.412(b)(l)(F)(i)  through 
115.412(b)(l)(F)(iv),  115.412(b)(2), 
115.412(b)(2)(A),  115.412(b)(2)(B), 
115.412(b)(2)(B)(i)  through 
115.412(b)(2)(B)(iii),  115.412(b)(2)(C), 
115.412(b)(2)(D),  115. 412(b)(2)(D)(i) 
through  115.412(b)(2)(D)(iv), 
115.412(b)(2)(E),  115.412(bj(2)(F), 
115.412(b)(2)(F)(i)  througji 
115.412(b)(2)(F)(xiii),  115.412(b)(3), 
115.412(b)(3)(A),  115.412(b)(3)(A)(i). 
115.412(b)(3)(A)(ii),  115.412(b)(3)(B) 
through  115.412(b)(3)(I), 
115.412(b)(3)(I)(i)  through 
115.412(b)(3)(I)(viii),  115.413(a). 
115.413(a)(1).  115.413(a)(2).  115.413(b), 
115.413(b)(1),  115.413(b)(2),  115.415(a), 
115.415(a)(1),  115.415(a)(2),  115.415(b), 
115.415(b)(1),  115.415(b)(1)(A), 
115.415(b)(1)(B),  115.415(b)(2), 
115.415(b)(2)(A)  through 
115.415(b)(2)(E),  115.416(a),  115.416(b), 
115.416(b)(1),  115.416(b)(2).  115.417(a), 
115.417(a)(1)  through  115.417(a)(6), 
115.417(b),  115.417(b)(1)  Uirough 
115.417(b)(6).  115.419(a)  through 
115.419(b),  115.421(a).  115.421(a)(8). 
115.421(a)(8)(A).  115.421(a)(8)(B), 
115.421(a)(8)(C).  115.421(a)(9), 
115.421(a)(9)(v).  115.421(a)(ll), 
115.421(b),  115.421(b)(1)  through 
115.421(b)(9),  115.421(b)(9)(A). 
115.421(b)(9)(A)(i)  through 
115.421(b)(9)(A)(iv).  115.421(b)(9)(B), 
115.421(b)(9)(C),  115.421(b)(10), 
115.422(a),  115.422(a)(1),  115.422(a)(2). 
115.423(a).  115.423(a)(3).  115.423(a)(4). 
115.423(b).  115.423(b)(1)  through 
115.423(b)(4).  115.424(a).  115.424(a)(1) 
through  115.424(a)(3).  115.424(a)(2). 
115.424(b).  115.424(b)(1).  115.424(b)(2). 
115.425(a).  115.425(a)(1).  115.425(a)(2). 
115.425(a)(3).  115.425(a)(3)(B), 
115.425(a)(4)(C)(ii),  115.425(b). 
115.424(b)(1),  115.424(b)(1)(A)  through 
115.425(b)(1)(E).  115.425(b)(2). 
115.424(b)(2)(A)  through 


115.425(b)(2)(E).  115.426(a). 
115.426(a)(1).  115.426(a)(1)(C). 
115.426(a)(2).  115.426(a)(2)(B). 
115.426(a)(3),  115.426(a)(4),  115.426(b), 
115.426(b)(1),  115.426(b)(1)(A)  through 
115.426(b)(1)(D),  115.426(b)(2), 
115.426(b)(2)(A),  115.426(b)(2)(A)(i) 
through  115.426(b)(2)(A)(iv), 
115.426(b)(2)(B).  115.426(b)(2)(C). 
115.426(b)(3).  115.427(a),  115.427(a)(1), 
115.427(a)(2),  115.427(a)(2)(A), 
115.427(a)(2)(B),  115.427(a)(3), 
115.427(a)(4),  115.427(a)(5), 
115.427(a)(5)(A),  115.427(a)(5)(B), 
115.426(a)(6),  115.427(b),  115.427(b)(1), 
115.427(b)(2),  115.427(b)(2)(A)  through 
115.427(b)(2)(E),  115.427(b)(3), 
115.427(b)(3)(A)  through 
115.427(b)(3)(C),  115.429(a)  through 
115.429(c),  115.432(a),  115.432(a)(2), 
115.432(a)(3),  115.432(b),  115.432(b)(1) 
through  115.432(b)(3),  115.432(b)(3)(A) 
through  115.432(b)(3)(C),  115.433(a), 
115.433(b),  115.435(a),  115.435(a)(6), 
115.435(a)(7),  115.435(a)(7)(C)(ii), 
115.435(a)(8),  115.435(b),  115.435(b)(1) 
through  115.435(b)(7),  115.436(a), 
115.436(a)(1),  115.436(a)(2), 
114.436(a)(4)  tiirough  115.436(a)(6), 
115.436(b),  115.436(b)(1)  through 
115.436(b)(3),  115.436(b)(3)(A)  through 
115.436(b)(3)(C),  115.436(b)(4), 
115.436(b)(5).  115.437(a).  115.437(a)(1) 
through  115.437(a)(4).  115.437(b), 
115.439(a)  through  115.439(c),  115.512 
introductory  paragraph,  115.512  (1) 
through  115.512(3),  115.513 
introductory  paragraph,  115.515 
introductory  paragraph,  115.516 
introductory  paragraph,  115.517 
introductory  paragraph,  115.519(a) 
through  115.519(b),  115.531(a), 
115.531(a)(2),  115.531(a)(3),  115.531(b), 
115.531(b)(1)  through  115.531(b)(3), 
115.532(a),  115.532(a)(4),  115.532(a)(5), 
115.532(b),  115.532(b)(1)(A), 
115.532(b)(1)(B),  115.532(b)(2), 
115.532(b)(3),  115.532(b)(3)(A), 
115.532(b)(3)(B),  115.532(b)(4), 
115.533(a),  115.533(b),  115.534(a), 
115.534(b),  115.534(b)(1),  115.534(b)(2), 
115.535(a),  115.535(b),  115.535(b)(1) 
through  115.535(b)(6),  115.536(a), 
115.536(a)(1),  115.536(a)(2), 
115.536(a)(3),  115.536(a)(4),  115.536(b), 
115.536(b)(1),  115.536(b)(2), 
115.536(b)(2)(A),  115.536(b)(2)(A)(i) 
through  115.536(b)(2)(A)(iii), 
115.536(b)(2)(B),  115.536(b)(3), 
115.536(b)(3)(A),  115.536(b)(3)(B), 
115.536(b)(4),  115.536(b)(5),  115.537(a), 
115.537(a)(1)  through  115.537(a)(7), 
115.537(b),  115.537(b)(1)  through 
115.537(b)(5),  115.539(a),  115.539(b). 

115.612  introductory  paragraph, 

115.613  introductory  paragraph, 

115.614  introductory  paragraph, 

115.615  introductory  paragraph. 


UMI 


115.615(1),  115.617  inti-oductory 
paragraph,  115.617(1),  115.619 
introductory  paragraph. 

(D)  Texas  Air  Control  Board  Order  No. 
92-16,  as  adopted  on  October  16, 1992. 

(E)  Revisions  to  the  General  Rules,  as 
adopted  by  the  Board  on  October  16, 
section  101.1:  Introductory  paragraph, 
new  definition  for  extreme  performance 
coating;  revised  definitions  for  gasoline 
bulk  plant,  paragraph  vii  of 
miscellaneous  metal  parts  and  products 
coating,  mirror  backing  coating,  volatile 
organic  compound. 

(F)  Revisions  to  Regulation  V,  as 
adopted  by  the  Board  on  October  16, 
1992,  sections  115.010 — new  definition 
for  extreme  performance  coating; 
revised  definitions  for  gasoline  bulk 
plant,  paragraph  vii  of  miscellaneous 
metal  parts  and  products  coating,  mirror 
backing  coating,  and  volatile  oxygenic 
compound;  115.116  title  (Monitoring 
and  Recordkeeping  Requirements), 
115.116(a)(2),  115.116(a)(3), 
115.116(a)(3)(A)  through 
115.116(a)(3)(C),  115.116(a)(5). 
115.116(b)(2),  115.116(b)(3), 
115.116(b)(3)(A)  through 
115.116(b)(3)(D),  115.116(b)(4), 
115.116(b)(5),  115.119(a),  115.119(b). 
115.126  title  (Monitoring  and 
Recordkeeping  Requirements), 
115.126(a),  115.126(a)(1)(A). 
115.126(a)(1)(C).  115.126(a)(1)(E). 
115.126(b),  115.126(b)(1). 
115.126(b)(1)(A)  through 
115.126(b)(1)(E).  115.126(b)(2). 
115.126(b)(2)(A)  through 
115.126(b)(2)(D),  115.126(b)(3). 
115.126(b)(3)(A).  115.126(b)(3)(B). 
115.127(a)(4)(A)  tiirough 
115.127(a)(4)(C).  115.129(a). 
115.129(a)(1),  115.129(b),  115.136  title 
(Monitoring  and  Recordkeeping 
Requirements),  115.136(a)(4), 
115.136(b),  115.136(b)(1),  115.136(b)(2). 
115.136(b)(2)(A)  tiirough 
115.136(b)(2)(D),  115.136(b)(3), 
115.136(b)(4),  115.139(a),  115.139(b). 
115.211(a).  115.211(b),  115.215(a). 
115.215(b),  115.216  title  (Monitoring 
and  Recordkeeping  Requirements), 
115.216(a),  115.216(a)(2)(A)  through 
115.216(a)(2)(C),  115.216(a)(5), 
115.216(b),  115.216(b)(1),  115.216(b)(2), 
115.216(b)(2)(A)  through 
115.216(b)(2)(D),  115.216(b)(3). 
115.216(b)(3)(A),  115.216(b)(3)(B). 
115.216(b)(4).  115.217(a)(6). 
115.219(a)(1)  tiirough  115.219(a)(4), 
115.219(b),  115.316  title  (Monitoring 
and  Recordkeeping  Requirements), 
115.316(a),  115.316(a)(1)(A), 
115.316(a)(1)(C),  115.316(a)(4). 
115.316(b),  115.316(b)(1), 
115.316(b)(1)(A)  tiirough 
115.316(b)(1)(D),  115.316(b)(2), 
115.316(b)(2)(A)  tiirough 
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115.316(b)(2)(C),  115.316(b)(3), 
115.316(b)(4),  115.319(a)(1), 
115.319(a)(2),  115.319(b),  115.421(a), 
115.421(a)(12).  115.421(a)(12)(A). 
115.421(a)(12)(A)(i), 
115.421(a)(12)(A)(ii).  115.421(a)(12)(B), 
115.425(a)(4)(C)(ii),  115.426  title 
(Monitoring  and  Recordkeeping 
Requirements),- 115.426(a)(2), 
115.426(a)(2)(A)(i),  115.426(b)(2), 
115.426(b)(2)(i),  115.427(a)(5)(C), 
115.427(a)(6).  115.427(a)(6)(A)  through 
115.427(a)(6)(C),  115.427(a)(7). 
115.429(d).  115.436  title  (Monitoring 
and  Recordkeeping  Requirements), 
115.436(a)(3),  115.436(a)(3)(C), 
115.436(b).  115.436(b)(3), 
115.436(b)(3)(B)  through 
115.436(b)(3)(D).  115.439(d).  115.536 
title  (Monitoring  and  Recordkeeping 
Requirements).  115.536(a)(1), 
115.536(a)(2),  115.536(a)(2)(A), 
115.536(a)(2)(A)(ii),  115.536(a)(5), 
115.536(b)(1),  115.536(b)(2). 
115.536(b)(2)(A),  115.536(b)(2)(A)(ii) 
through  115.536(b)(2)(A)(iv),  115.539(c). 
•         •         •         *        • 
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40  CFR  Part  52 
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Clean  Air  Act  Approval  and 
Promulgation  of  Title  I,  Section 
182(d)(1)(B),  Employee  Commute 
Options/Employer  Trip  Reduction 
Program  for  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  In  this  action,  the  EPA  is 
approving  the  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Texas  for  the  purpose  of 
establishing  an  Employee  Commute 
Options  (ECO)  program  (also  known  as 
the  Employer  Trip  Reduction  (ETR) 
program).  Pursuant  to  Section 
182(d)(1)(B)  of  the  Clean  Air  Act  (CAA), 
as  amended  in  1990,  the  SIP  was 
submitted  by  Texas  to  satisfy  the 
statutory  mandate  that  an  ETR  Program 
be  established  for  employers  with  100  or 
more  employees,  such  that  compliance 
plans  developed  by  such  employers  are 
designed  to  convincingly  demonstrate 
an  increase  in  the  average  passenger 
occupancy  (APO)  of  their  employees 
who  commute  to  work  during  the  peak 
p>eriod,  by  no  less  than  25  percent  above 
the  average  vehicle  occupancy  (AVO)  of 
the  nonattainment  area. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  April  6, 1995. 


ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoiu^  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 

Region  6.  Air  Programs  Branch  (6T- 

A).  1445  Ross  Avenue,  Dallas,  Texas 

75202-2733. 
The  Air  and  Radiation  Docket  and 

Information  Center.  U.S. 

Environmental  Protection  Agency. 

401  M  Street,  SW..  Washington,  DC 

20460. 
Texas  Natural  Resource  Conservation 

Commission,  12124  Park  35  Circle, 

Austin,  Texas  78753. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Hal  D.  Brown,  Planning  Section  (6T- 
AP),  Air  Programs  Branch.  USEPA 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-7248. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  the  provisions  of 
the  CAA  will  require  employers  with 
100  or  more  employees  in  the  Houston- 
Galveston  ozone  nonattainment  area  to 
participate  in  a  trip  reduction  program. 
Section  182(d)(1)(B)  requires  that 
employers  submit  ETR  compliance 
plans  to  the  State  two  years  after  the  SIP 
is  submitted  to  the  EPA.  These 
compliance  plans  must  "convincingly 
demonstrate"  that  within  four  years 
after  the  SIP  is  submitted,  the  employer 
will  achieve  an  increase  in  the  APO  of 
its  employees  who  commute  to  work 
during  the  peak  period  by  not  less  than 
25  percent  above  the  AVO  of  the 
nonattainment  area.  Where  there  are 
important  differences  in  terms  of 
commute  patterns,  land  use.  or  AVO. 
the  States  may  establish  different  zones 
within  the  nonattairmient  area  for 
purposes  of  calculation  of  the  AVO. 

For  an  approvable  ETR  SIP,  the  State 
submittal  must  contain  each  of  the 
following  program  elements:  (1)  The 
AVO  for  each  nonattainment  area  or  for 
each  zone  if  the  area  is  divided  into 
zones;  (2)  the  target  APO  which  is  no 
less  than  25  percent  above  the  AVO(s); 
(3)  an  ETR  program  that  includes  a 
process  for  compliance  demonstration; 
and.  (4)  enforcement  procedures  to 
ensure  submission  and  implementation 
of  compliance  plans  by  subject 
employers.  The  EPA  issued  guidance  on 
December  17,  1992.  interpreting  various 
aspects  of  the  statutory  requirements 


(Employee  Commute  Options  Guidance. 
December  1992). 

On  November  13. 1992,  the  EPA 
received  from  the  Governor  of  Texas  a 
SIP  revision  to  incorporate  the  ETR 
regulation  which  was  adopted  by  the 
State  on  October  16. 1992.  On  October 
18.  1993.  the  EPA  proposed  approval  of 
the  Texas  ETR  SIP  in  the  Federal 
Register  (FR)  because  it  meets  the 
requirements  of  section  182(d)(1)(B)  of 
the  CAA  and  the  criteria  listed  above 
(see  58  FR  53693).  The  proposed 
rulemaking  action  provides  a  detailed 
discussion  of  the  EPA's  rationale  for 
proposing  approval  of  the  State's  ETR 
SIP.  and  should  be  referred  to.  The  EPA 
requested  public  comments  on  all 
aspects  of  the  proposal.  A  summary  of 
the  comments  received  and  the  EPA's 
response  to  them  are  provided  below.  A 
more  detailed  response  to  comments  is 
available  from  the  EPA  Region  6  offtce. 

II.  Response  to  Comments 

The  EPA  received  three  comment 
letters,  one  from  the  State  of  Texas 
which  supported  the  EPA's  action,  one 
from  a  local  citizen  which  raised 
concerns  with  the  Texas  program,  and 
one  from  a  local  environmental  group 
which  objected  to  EPA's  proposed 
approval. 

Comment  1 — The  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  supported  the  EPA's  proposed 
approval  of  the  Texas  ETR  SIP.  In 
addition,  the  State  pointed  out  a 
correction  to  our  notice.  On  page  53695, 
part  D  under  "Enforcement 
Procedures."  the  EPA  states  that 
violators  may  be  subject  to  up  to 
$10,000  in  administrative  penalties  and 
up  to  $25,000  in  civil  penalties.  The 
State  commented  that  this  provision 
should  instead  read,  "may  subject  the 
violator  up  to  $10,000  in  administrative 
penalties  or  up  to  $25,000  in  civil 
penalties  per  violation." 

EPA  Response — ^The  EPA  agrees  with 
the  State's  comment.  Violators  may  be 
subject  to  either  administrative  or  civil 
penalties  for  a  given  violation.  The 
penalty  provisions  of  the  Texas  program 
are  approvable. 

Comment  2 — A  local  citizen  and  the 
environmental  group  commented  that 
the  emphasis  of  the  ETR  program 
should  be  on  reducing  work-related 
trips.  In  addition,  the  environmental 
group  commented  that  it  would  be 
illegal  to  also  emphasize  reductions  in 
vehicle  miles  travelled  (VMT). 

EPA  Response— The  EPA  agrees  that 
the  intent  of  the  section  182(d)(1)(B)  of 
the  CAA  is  to  reduce  work-related 
commute  trips.  We  feel  that  Texas' 
program  will  accomplish  this  goal.  The 
ETR  regulation  subjects  employers  to  a 


violation  for  not  achieving  the  target 
APO.  The  SIP  clearly  provides  for 
sufficient  penalties  to  deter  non- 
compliance. In  addition  to  this 
"penalty-based"  approach,  the  State 
regulation  also  requires  employers  to 
sufficiently  plan  to  ensure  that  they 
meet  their  target  APO.  Employers  are 
required  to  register  with  the  State, 
submit  ETR  compliance  plans, 
implement  their  plan,  and  monitor  their 
progress  towards  meeting  their  target 
APO. 

The  EPA  disagrees  that  it  would  be 
illegal  to  also  emphasize  reductions  in 
VMT.  Section  182(d)(1)(B)  of  the  CAA 
states  that  States  "shall  submit  a 
revision  requiring  employers  in  such 
area  to  implement  programs  to  reduce 
work-related  vehicle  trips  and  miles 
traveled  by  employees."  It  is  clear  that 
the  intent  of  this  provision  is  to 
accomplish  a  reduction  in  both  trips 
and  VMT  associated  with  commuting. 
Therefore,  we  do  not  believe  it  would  be 
illegal  to  incorporate  reductions  in  VMT 
as  part  of  the  ETR  program,  as  long  as 
other  provisions  of  section  182(d)(1)(B) 
are  met.  While  Texas  currently  does  not 
include  VMT  considerations  in  its  ETR. 
program,  the  EPA  believes  that  the  State 
is  not  precluded  from  subsequently 
revising  its  ETR  rule  to  allow  for  VMT 
considerations. 

Comment  3 — One  local  citizen  and 
the  environmental  group  objected  to 
ETR  trading  or  banking. 

EPA  Response — The  current  State 
ETR  regulation  does  not  allow  for  ETR 
trading  although  the  EPA's  Employee 
Commute  Options  Guidance,  issued  in 
December  1992,  does  allow  employers 
in  the  same  nonattainment  area  to 
aggregate  APO  credits  through 
averaging,  banking  and  trading  (see  page 
16  of  that  guidance).  We  understand 
that  the  State  may  consider  establishing 
a  trading  program,  which  would  require 
a  subsequent  SIP  revision. 

The  current  State  ETR  rule  does  allow 
companies  to  bank  ETR  credits  for  only 
one  year.  As  explained  in  the  EPA's 
ECO  Guidance  (see  page  19),  the  EPA 
believes  that  in  terms  of  public  health 
benefits,  early  reductions  achieved 
through  banking  of  APO  credits  offset 
later  application  of  banked  credits 
because  as  the  fleet  turns  over  and 
cleaner  fuels  are  employed,  each  vehicle 
trip  generates  less  emissions.  The 
TNRCC  restricts  the  use  of  banked 
credits  to  one  year.  The  EPA  believes 
that  the  use  of  the  banked  APO  credits 
complies  with  the  intent  of  the  statute 
and  will  not  materially  affect  attainment 
by  the  required  date  of  2007. 

Comment  4 — The  environmental 
group  commented  that  the  term  "regular 
basis"  must  be  defined  in  the  definition 


of  "carpool,"  otherwise  a  loophole  will 
be  created. 

EPA  Response— The  EPA  disagrees 
with  this  comment.  The  term  "carpool" 
is  defined  in  the  SIP  narrative  to  help 
clarify  what  types  of  trip  reduction 
measures  may  be  effective  in  achieving 
compliance  with  the  target  APO.  The 
ETR  regulation,  however,  does  not 
define  the  term  "carpool."  The  EPA 
does  not  believe  that  a  loophole  will  be 
created  by  not  defining  "regular  basis" 
in  the  definition  of  "carpool"  in  the  SIP. 
Compliance  with  the  target  APO  is  not 
determined  by  the  use  of  carpools,  but 
rather  through  specific  calculations  of 
actual  occupancy  based  on  travel 
commute  data  collected  through  the 
employee  surveys. 

Comment  5 — The  environmental 
group  commented  that  it  is  their 
understanding  that  the  definition  of 
employer  would  not  allow  different 
companies  located  at  one  common 
location  to  submit  one  ETR  plan. 
Instead,  each  company  would  have  to 
submit  its  own  ETR  plan. 

EPA  Response— The  EPA  agrees  with 
this  comment,  and  believes  that  the 
State  regulation  is  unambiguous  in 
requiring  different  companies  that 
occupy  a  common  worksite  to  submit 
individual  company  plans. 

Comment  6 — The  environmental 
group  commented  that  they  believe 
motorcycles  should  be  included  in  the 
definition  of  "single  occupancy  vehicle" 
(SOV). 

EPA  Response — The  EPA  agrees  but 
believes  that  the  SIP  narrative  is 
unambiguous  in  including  motorcycles 
as  part  of  the  definition  for  a  SOV. 

Comment  7 — The  environmental 
group  commented  that  the  amount  of 
credit  given  for  alternative  trip 
reduction  strategies  (e.g..  alternative 
fuels)  must  be  included  in  theFTR  SIP. 
Currently,  the  SIP  states  that  such  credit 
will  be  calculated  in  accordance  with 
procedures  and  formulas  provided  by 
the  TNRCC. 

EPA  Response — It  is  our 
understanding  that  the  State  will  not 
grant  credit  for  alternative  trip  reduction 
strategies  unless  and  until  the  protocols 
for  granting  such  credit  are  adopted  into 
the  regulation.  In  addition,  the  EPA  will 
need  to  approve  any  credit  for 
alternative  trip  reduction  strategies  as 
part  of  the  SIP.  We  understand  that  the 
State  plans  to  revise  the  ETR  SIP 
through  the  full  rulemaking  process,  to 
incorporate  appropriate  credit  for 
various  alternative  trip  reduction 
strategies. 

Comment  8 — The  environmental 
group  asked  for  clarification  of  the  term 
"common  control"  as  used  in  the 
definition  for  "worksite." 


EPA  Response — In  the  definition  of 
"worksite."  the  State  makes  clear  that 
the  term  "common  control"  is  further 
defined  under  the  definition  of 
"employer."  We  believe  that  the 
definition  found  under  "employer."  is 
consistent  with  the  EPA's  guidance  and 
is  sufficiently  clear  as  to  what  types  of 
organizations  are  intended. 

Comment  9 — The  environmental 
group  objected  to  the  use  of  two  target 
APOs  for  the  rural  and  urbanized  areas. 
The  group  argued  that  all  employers  in 
the  nonattainment  area  should  be 
required  to  meet  a  1.46  target  APO, 
rather  than  giving  those  in  outlying 
areas  "a  break." 

EPA  i?esponse— Section  182(d)(1)(B) 
of  the  CAA  states  that.  "The  guidance  of 
the  Administrator  may  specify  average 
vehicle  occupancy  rates  which  vary  for 
locations  within  a  nonattainment  area 
(suburban,  center  city,  business  district) 
or  among  nonattainment  areas  reflecting 
existing  occupancy  rates  and  the 
availability  of  high  occupancy  modes." 
The  EPA  believes  that  Congress 
intended  to  provide  States  with  the 
flexibility  to  set  different  target  APOs  in 
a  nonattainment  area  based  on  varying 
existing  occupancy  rates  and  the 
availability  of  alternative  transportation 
modes. 

In  addition,  as  articulated  in  the 
EPA's  ECO  guidance  (see  page  16),  the 
statutory  phrase  "commuting  trips 
between  home  and  the  workplace"  can 
be  interpreted  to  refer  to  the  trips  by  any 
employees  in  the  area  rather  than  only 
the  employees  of  a  specific  employer. 
Although  the  rural  areas  are  required  to 
meet  a  target  that  is  less  than  25  percent 
above  the  AVO,  the  urbanized  areas  are 
required  to  meet  a  target  greater  than  25 
percent  above  the  AVO.  Therefore, 
across  the  entire  nonattainment  area,  the 
State  of  Texas  is  complying  with  the  25 
percent  increase  requirement.  The 
EPA's  guidance  explicitly  allows  for 
averaging  and  trading  between 
employers  such  that  an  employer  who 
did  not  achieve  the  target  APO  may  still 
be  in  compliance  if  it  obtains  sufficient 
credit  from  another  employer  who 
exceeded  the  target.  The  TNRCC's  two 
target  area  program  is  an 
institutionalized  form  of  averaging 
between  employers. 

Comment  20— The  environmental 
group  argued  that  there  was  not 
adequate  public  participation  in  the 
development  of  the  ETR  regulation. 

EPA  Response— Section  110(a)(2)  of 
the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
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notice  and  public  hearing.'  Section 
110(1)  of  the  CAA  similarly  provides 
that  each  revision  to  an  implementation 
plan  submitted  by  a  State  under  the 
CAA  must  be  adopted  by  such  State 
after  reasonable  notice  and  public 
hearing.  40  CFR  51.102  defines  adequate 
public  notice  and  comment  to  include: 
(1)  Public  notification  of  the  proposed 
SIP  revision  in  a  major  newspaper  in  the 
affected  area;  (2)  a  comment  period  of  at 
least  30  days;  (3)  public  hearing;  and  (4) 
State  analysis  and  response  to  the 
public  comments.  The  TNRCC  met  these 
requirements.  Public  notice  on  the 
proposed  ETR  regulation  w^as  published 
in  the  Houston  ozone  nonattainment 
area  on  May  30,  1992.  in  the  Houston 
Chronicle,  and  on  May  31.  1992,  in  the 
Baytown  Sun,  in  accordance  with  the 
State  of  Texas's  public  notice 
requirements.  Public  notice  was  also 
published  in  the  Texas  Register  on  June 
5, 1992  (see  17  Texas  Register  (TexReg) 
4067).  The  State  held  a  public  hearing 
on  the  proposed  regulations  on  June  30, 
1992,  and  the  comment  period  closed 
on  July  8. 1992.  Following  the  public 
hearing,  the  ETR  regulation  was  adopted 
by  the  State  on  October  16,  1992.  The 
publication  of  the  final  ETR  regulation 
in  the  Texas  Register  on  November  27, 
1992  (see  17  TexReg  8297),  includes  an 
extensive  analysis  by  the  State  of  the 
comments  received  during  the  public 
comment  period  and  the  State's 
recommended  action.  The  EPA  therefore 
disagrees  with  this  comment. 

Comment  1 1 — ^This  environmental 
group  argued  that  the  term  "approvable 
ETR  Plans"  is  not  defined,  and 
recommended  that  the  phrase  "plans 
that  meet  all  ETR  plan  requirements 
under  the  CAAA,"  be  used  instead.  The 
group  also  stated  that  the  term 
"convincingly  demonstrate"  must  be 
defined. 

EPA  Response — The  term 
"approvable  ETR  plans"  is  clarified  on 
page  28  of  the  SIP  narrative,  which 
states  that  the  TNRCC  "will  review  ETR 
plans  based  on  completeness  and 
accuracy  of  information  requested."  We 
do  not  believe  that  the  phrase  "plans 
that  meet  all  ETR  plan  requirements 
under  the  CAAA"  provides  any 
additional  clarification  because  the  CAA 
only  requires  that  plans  "convincingly 
demonstrate"  prospective  compliance. 
As  to  a  definition  of  "convincingly 
demonstrate,"  as  described  in  more 
detail  in  our  proposed  approval  of  the 
Texas  ETR  SIP  (see  58  FR  53694).  the 
EPA  provided  four  options  for  States  to 
meet  the  requirement  that  plans 


'  Also  Section  172(c)(7)  of  the  CAA  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  Section  110(a)(2). 


"convincingly  demonstrate"  prospective 
compliance.  "The  TNRCC  met  this 
requirement  by  selecting  our  fourth 
option  by  imposing  significant  penahies 
for  not  meeting  the  target  APO. 

Comment  12 — The  environmental 
group  challenged  the  adequacy  of  the 
tracking  and  auditing  procedures,  and 
the  current  implementation  of  the  SIP. 

EPA  Response — The  EPA  disagrees 
that  the  tracking  and  auditing 
procedures  contained  in  the  SIP  are 
inadequate.  Even  though  the  EPA's  ECO 
guidance  did  not  require  specific 
tracking  and  auditing  procedures,  the 
State's  ETR  SlP-narrative  and  regulation 
address  these  provisions.  The  SIP  and 
the  regulation  specify  numerous 
recordkeeping  and  reporting 
requirements  for  affected  employers.  For 
example,  §  114.21(g)  of  the  regulation 
requires  employers  to  maintain 
complete  and  accurate  records  for  at 
least  two  years,  and  details  seven  types 
of  information  which  must  be  included 
as  part  of  those  records.  Section 
114.21(h)  details  the  specific  reports 
that  employers  must  submit  to  the 
TNRCC.  Section  8.c.  of  the  SIP  specifies 
the  State's  ETR  quality  assurance 
procedures,  which  include  auditing  of 
employee  surveys,  announced  and 
unannounced  site  visits,  and  auditing  of 
the  required  employer  records.  We 
believe  the  TNRCC's  procedures 
included  in  the  SIP  are  fully  adequate 
to  ensure  proper  implementation  of  the 
ETR  program. 

As  to  the  commenter's  concerns  about 
current  implementation  of  the  SIP,  we 
do  not  believe  that  the  TNRCC  has 
fallen  short  of  its  responsibility  to 
implement  the  SIP.  During  1994,  the 
TNRCC  has  increased  the  ETR  staff, 
both  in  its  headquarters  office  in  Austin, 
and  in  its  Regional  office  in  Houston. 
The  TNRCC  has  implemented  the 
registration  of  affected  employers, 
initiated  training  programs,  and 
developed  the  necessary  forms  and 
systems  to  implement  the  ETR  employer 
plans.  The  EPA  believes  that  Texas's 
implementation  of  the  ETR  program  to 
date  does  not  indicate  that  the  EPA 
should  hesitate  to  approve  the  program. 

Comment  13 — The  environmental 
group  argued  that  allowing  employers  to 
demonstrate  compliance  with  the  target 
APO  up  to  two  years  after  the  date  of 
their  plan  submission  deadline  gave  the 
employers  too  much  time. 

EPA  Response — ^The  EPA  disagrees 
since  the  TNRCC  regulation  is  fully 
consistent  with  the  time  frames 
specified  in  section  182(d)(1)(B)  of  the 
CAA,  which  requires  that  employer 
plans  convincingly  demonstrate 
compliance  within  two  years  of  plan 
submittal. 


Comment  14 — The  environmental 
group  argued  that  records  should  by 
kept  by  affected  employers  for  five 
years,  rather  than  only  two  years. 

EPA  Response — This  comment  was 
also  provided  to  the  TNRCC  during  the 
State's  public  comment  period.  In 
response,  the  TNRCC  stated  that  they 
believed  two  years  of  information 
appears  to  be  adequate  to  assess 
compliance  with  the  ETR  requirements. 
The  EPA  agrees  with  the  State  because 
the  primary  driving  force  behind 
compliance  with  the  target  APO  in 
Texas's  program  is  the  fact  that 
substantial  financial  penalties  may  be 
imposed  on  an  employer  for  not  meeting 
the  target  APO. 

Comment  15 — The  environmental 
group  commented  that  the  SIP  narrative 
should  state  that  "falsifying  or  failing  to 
maintain  appropriate  records  will  be 
considered  a  violation  of  [TNRCC] 
Regulation  IV."  rather  than  "may  be." 

EPA  Response — This  comment  was 
submitted  to  the  State  during  its  public 
comment  period.  The  State  responded 
that  it  is  understood  that  falsifying  and 
failing  to  maintain  required  records  are 
considered  to  be  violations  of  the 
regulation.  The  EPA  agrees  with  the 
State  since  section  114.21(g)  of  the  ETR 
regulation  clearly  establishes  mandatory 
requirements  for  all  employers  to 
maintain  complete  and  accurate  records 
for  at  least  two  years.  In  considering 
whether  to  issue  a  notice  of  violation  for 
falsifying  or  faifing  to  maintain  records, 
the  State  looks  at  all  facts  and  evaluates 
any  possible  mitigating  circumstances 
before  committing  State  resources  to 
take  an  enforcement  action.  Therefore, 
the  language  contained  in  the  SIP 
narrative  is  consistent  with  the  State's 
enforcement  discretion  over  when  it  is 
appropriate  for  the  State  to  commit 
resources  to  initiate  an  enforcement 
action. 

Comment  16 — This  environmental 
group  argued  that  the  SIP  should  not  be 
approved  because  it  does  not  detail  the 
specific  quality  assurance  procedures 
that  will  be  carried  out  by  the  State.  The 
group  also  commented  that  the  SIP 
should  state  that  audits  will  be 
conducted  and  site  visits  will  be 
conducted,  rather  than  "may  be." 

EPA  Response — Please  see  our 
response  to  comments  12  and  15  above 
with  respect  to  quality  assurance  and 
enforcement  discretion. 

Comment  1 7 — ^The  environmental 
group  argued  that  the  certification  of 
training  programs  procedures  and  the 
public  information  program  must  be 
specified  in  the  SIP.  Also,  the  group 
asked  that  "comprehensive  training 
course"  be  defined  and  that  the  training 
should  include  a  discussion  of  the 


health,  welfare  effects,  and  costs  due  to 
air  pollution. 

EPA  Response — While  the  EPA  agrees 
that  these  items  would  be  beneficial  to 
include  in  the  SIP,  we  do  not  believe 
that  the  integrity  of  the  ETR  program  is 
threatened  by  not  including  these  items 
since  the  TNRCC  ETR  SIP  fully  meets 
the  requirements  of  the  CAA. 

Comment  18 — The  environmental 
group  argued  that  the  SIP  narrative 
should  read,  "failure  to  attain  the 
appropriate  target  APO  will  be 
considered  violations  of  [TNRCC] 
Regulation  IV,"  rather  than  "may  be." 

EPA  Response — Similar  to  oiu- 
response  to  comment  15,  we  believe  that 
section  114.21(j)(4)  of  the  State's  ETR 
regulation  clearly  establishes  mandatory 
requirements  for  all  employers  to 
achieve  final  compliance  with  the  target 
APO  no  later  than  two  years  after  the 
applicable  ETR  plan  submission 
deadline.  It  is  therefore  understood  that 
not  complying  with  this  requirement 
would  be  considered  to  be  a  violation  of 
the  regulation.  In  considering  whether 
to  issue  a  notice  of  violation  for  not 
achieving  the  target,  however,  the  State 
looks  at  all  facts  and  evaluates  any 
possible  mitigating  circumstances  before 
committing  State  resources  to  take  an 
enforcement  action.  Therefore,  the 
language  contained  in  the  SIP  narrative 
is  consistent  with  the  State's 
enforcement  discretion  over  when  it  is 
appropriate  for  the  State  to  commit 
resources  to  initiate  an  enforcement 
action. 

Comment  19 — ^This  environmental 
group  objected  to  the  provision  in  the 
SIP  narrative  that  "[i)n  formulating  an 
enforcement  policy,  the  [TNRCC]  may 
consider  any  good  faith  effort  made  by 
the  employer  to  achieve  compliance." 

EPA  Response — An  enforcement 
policy  is  developed  to  cover  the 
implementation  and  enforcement  of  a 
rule,  not  just  the  enforcement  of  a 
particular  case.  The  policy  would 
discuss  the  appropriate  enforcement 
response  that  the  State  would  take  at 
each  level  of  violation  and  might  also 
discuss  what  and  how  much  penalty,  if 
any.  to  assess.  Any  enforcement  policy 
of  this  type  may  always  consider  the 
good  faith  efforts  made  to  comply.  In 
addition,  as  discussed  above,  in 
considering  whether  to  issue  a  notice  of 
violation  for  not  achieving  the  target, 
the  State  looks  at  all  facts  and  evaluates 
any  possible  mitigating  circumstances 
before  committing  State  resources  to 
take  an  enforcement  action.  For  these 
reasons,  we  believe  the  language 
contained  in  the  SIP  narrative,  is 
consistent  with  the  State's  enforcement 
discretion  over  when  it  is  appropriate 


for  the  State  to  commit  resources  to 
initiate  an  enforcement  action. 

Comment  20 — ^This  environmental 
group  commented  that  the  methodology 
to  estimate  the  emission  reductions 
from  the  ETR  program  should  be 
included  in  the  SIP. 

EPA  Response — The  EPA  disagrees 
that  the  emission  reduction  estimates 
must  be  included  in  this  SIP  submittal. 
The  estimates  need  to  be  included  only 
to  the  extent  that  the  State  takes  credit 
for  the  reductions  to  meet  a  Reasonable 
Further  Progress  or  attainment 
demonstration  requirement.  In  that  case, 
the  emissions  estimates  would  need  to 
be  included  in  that  SIP  submittal. 

III.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  ETR  SIP  revision  adopted  by  the 
State  of  Texas  on  October  16,  1992,  and 
submitted  to  the  EPA  on  November  13, 
1992.  The  State  of  Texas  has  submitted 
a  SIP  revision  implementing  each  of  the 
ETR  program  elements  required  by 
section  182(d)(1)(B)  of  the  CAA. 

On  February  23, 1994,  the  TNRCC 
adopted  revisions  to  the  ETR  regulation, 
revising  the  compliance  deadlines  for 
affected  employers  to  submit  the  ETR 
plans  and  comply  with  the  target  APO. 
These  revisions  were  submitted  to  the 
EPA  on  March  9, 1994. 

In  this  FR  document,  the  EPA  is 
approving  only  the  ETR  SIP  revision 
which  was  submitted  by  the  State  of 
Texas  on  November  13, 1992.  The  EPA 
will  act  upon  the  subsequent  ETR  SIP 
revision  submitted  by  the  State  on 
March  9, 1994,  in  a  separate  rulemaking 
action  in  the  near  future. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  s{>ecific 
technical,  economical,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 


create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976):  42  U.S.C. 
7410(a)(2)).  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
May  8, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finaUty 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference.  Ozone. 

Dated:  December  23, 1994. 
Jane  N.  Saginaw, 
Regional  Administrator 

40  CFR  part  52  is  amended  as  follows: 
PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(91)  to  read  as 
follows: 

§52.2270    Mentfflcation  of  plan. 

*        •        •         •        * 

(c)  *    •    * 

(91)  Revisions  to  the  TNRCC 
Regulation  IV,  concerning  the  Employer 
Trip  Reduction  program,  were 
submitted  by  the  Governor  on 
November  13, 1992. 

(i)  Incorporation  by  reference. 
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(A)  Revisions  to  the  TNRCC 
Regulation  IV  (31  TAG  §  114.21, 
Employer  Trip  Reduction  Program),  as 
adopted  by  the  TACB  on  October  16. 
1992. 

(B)  TACB  Order  92-14  as  adopted  on 
October  16, 1992. 

(C)  SIP  narrative  entitled,  "Employer 
Trip  Reduction  Program,  Houston- 
Galveston  Area,"  adopted  by  the  TACB 
on  October  16,  1992,  pages  31-38, 
addressing:  B.C.  Quality  Assurance 
Measures;  9.  Training  and  Information 
Assistance;  11.  Enforcement;  and  12. 
Notification  of  Employers. 

(ii)  Additional  material. 

(A)  SIP  narrative  entitled,  "Employer 
Trip  Reduction  Program,  Houston- 
Galveston  Area,"  adopted  by  the  TACB 
on  October  16. 1992. 

(B)  The  TACB  certification  letter 
dated  November  10,  1992,  signed  by 
William  R.  Campbell,  Executive 
Director,  TACB. 

(FR  Doc.  95-5439  Filed  3-6-95:  8:45  am] 

BILUNQ  COOC  e6«>-80-P 


40  CPR  Part  52 
[MI20-04-«805;  FRL-S157-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan  Detroit- 
Ann  Artx)r  NOx  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  granting  an  exemption  to  the 
Detroit-Ann  Arbor  ozone  nonattainment 
area  from  applicable  oxides  of  nitrogen 
(NOx)  requirements  found  in  the  Clean 
Air  Act  (Act).  Approval  of  the 
exemption  would  apply  for  various  NOx 
requirements  including  adoption  and 
implementation  of  regulations 
addressing  general  conformity, 
transportation  conformity,  inspection 
and  maintenance,  reasonably  available 
control  technology,  and  new  source 
review.  The  State  of  Michigan  submitted 
a  NOx  exemption  request  on  November 
12, 1993.  A  subsequent  letter  dated  May 
31, 1994  clarified  this  earlier  submittal. 
This  request  is  based  on  the  fact  that 
ozone  monitoring  in  the  Detroit-Ann 
Arbor  area  indicates  that  the  average 
number  of  exceedances  of  the  National 
Ambient  Air  Quality  Standard  for  ozone 
during  the  most  recent  3-year  period, 
1991  to  1993,  is  fewer  than  one  per  year. 
Given  this  monitoring  data,  Michigan 
petitioned  for  an  exemption  from  the 
NOx  requirements  based  on  a 
demonstration  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  ozone  standard. 


EFFECTIVE  DATE:  This  final  rule  will  be 
effective  April  6,  1995. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-IBJ), 
EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  following  address:  USEPA,  Region  5, 
Air  and  Radiation  Division,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590.  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  EPA.  Region 
5.  Chicago.  Illinois  60604.  (312)  353- 
6960. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12. 1993  the  State  of 
Michigan  submitted  a  petition  to  the 
EPA  requesting  that  the  Detroit-Ann 
Arbor  ozone  nonattainment  area  be 
exempted  from  the  requirement  to 
implement  NOx  controls  pursuant  to 
section  182(f)  of  the  Act.  The  exemption 
request  is  based  upon  monitoring  data 
which  demonstrate  that  the  average 
number  of  exceedances  of  the  ozone 
standard  in  the  Detroit-Ann  Arbor  area 
during  the  most  recent  3-year  period. 
1991  through  1993.  is  fewer  than  one 
per  year. 

On  August  10.  1994.  EPA  published  a 
direct  final  rulemaking  approving  the 
NOx  exemption  petition  for  the  Detroit- 
Ann  Arbor  nonattainment  area.  During 
the  15  day  public  comment  period.  EPA 
received  joint  adverse  comments  ft^m 
the  Natural  Resources  Defense  Council. 
Sierra  Club  Legal  Defense  Fund,  and  the 
Environmental  Defense  Fund  and  2 
requests  for  additional  time  to  conunent 
on  this  rulemaking  from  the  State  of 
New  York  and  the  Citizens  Commission 
for  Clean  Air  in  the  Lake  Michigan 
Basin.  The  EPA  published  a  document 
announcing  the  opening  of  a  second 
comment  period  on  October  6,  1994. 
The  second  comment  period  lasted  until 
November  7, 1994.  During  the  second 
conmient  period,  the  State  of  New  York 
submitted  adverse  comments. 

II.  Public  Comment/EPA  Response 

The  following  evaluation  summarizes 
each  comment  received  and  EPA's 
response  to  the  comment.  A  more 
detailed  discussion  of  the  State 
submittal  and  the  rationale  for  the  EPA's 
action  based  on  the  Act  and  cited 
references  appear  in  EPA's  technical 


support  documents  dated  February  8, 
1994  and  December  1, 1994. 

NRDC  Comments 

Following  is  a  summary  of  comments 
received  from  the  NRDC  in  a  letter  dated 
August  24, 1994  signed  by  Sharon 
Buccino.  After  each  comment  is  EPA's 
response. 

NRDC  Comment  1:  Certain 
commenters  argued  that  NOx 
exemptions  are  provided  for  in  two 
separate  parts  of  the  Act,  section 
182(b)(1)  and  section  182(1).  Because  the 
NOx  exemption  tests  in  suhsections 
182Cb)(l)  and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  (EPA) 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
under  the  petition  process  established 
by  subsection  182(f)(3).  must  occur 
during  consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argue  that  even  if  the  petition 
procedures  of  subsection  182(f)(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
requirements,  exemptions  from  the  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(1),  since  this  is  the  only 
provision  explicitly  referenced  by 
section  176(c).  the  Act's  conformity 
provisions. 

EPA  Response:  Section  182(f) 
contains  very  few  details  regarding  the 
administrative  procedure  for  acting  on 
NOx  exemption  requests.  The  absence 
of  specific  guidelines  by  Congress  leaves 
EPA  with  discretion  to  establish 
reasonable  procedures,  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  exemption  requests  imder 
section  182(f).  and  instead  believes  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procediu^s  by 
which  the  EPA  may  act  on  NOx 
exemption  requests.  The  language  in 
subsection  182(f)(1),  which  indicates 
that  the  EPA  should  act  on  NOx 
exemptions  in  conjunction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(f)(3).  And, 
while  subsection  182(f)(3)  references 
subsection  182(f)(1).  the  EPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and. 
by  extension,  paragraph  (2)).  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  "person(sl"  (which 


section  302(e)  of  the  Act  defines  to 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time."  and  requires 
the  EPA  to  make  its  determination 
within  6  months  of  the  petition's 
submission.  These  key  differences  lead 
EPA  to  believe  that  Congress  intended 
the  exemption  petition  process  of 
paragraph  (3)  to  be  distinct  and  more 
expeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(0(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
"personlsj" '  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finalized.^ 
and  gives  EPA  a  limit  of  6  months  after 
filing  to  grant  or  deny  such  petitions. 
Since  individuals  may  submit  petitions 
under  paragraph  (3)  "at  any  time"  this 
must  include  times  when  there  is  no 
plan  revision  from  the  State  pending  at 
EPA.  The  specific  timeframe  for  EPA 
action  established  in  paragraph  (3)  is 
substantially  shorter  than  the  timeframe 
usually  required  for  States  to  develop 
and  for  EPA  to  take  action  on  revisions 
to  a  SIP.  These  differences  strongly 
suggest  that  Congress  intended  the 
process  for  acting  on  personal  petitions 
to  be  distinct — and  more  expeditious — 
from  the  plan-revision  process  intended 
under  paragraph  (1).  Thus.  EPA  believes 
that  paragraph  (3)'s  reference  to 
paragraph  (1)  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and. 
by  extension,  paragraph  (2)),  not  the 
requirement  in  paragraph  (1)  for  EPA  to 
grant  exemptions  only  when  acting  on 
plan  revisions. 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  States  to 
adopt  NOx  NSR  and  RACT  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  EPA  by 
November  15,  1992.  Thus,  in  order  to 
avoid  the  Act  sanctions,  areas  seeking  a 
NOx  exemption  would  have  had  to 
submit  their  exemption  requests  for  EPA 
review  and  rulemaking  action  several 
months  before  November  15, 1992.  In 
contrast,  the  Act  specifies  that  the 
attainment  demonstrations  are  not  due 
until  November  1993  or  1994  (and  EPA 
may  take  12-18  months  to  approve  or 
disapprove  the  demonstration).  For 
marginal  ozone  nonattainment  areas 


'  Section  302(el  of  the  Act  deHnes  the  term 
"person"  to  include  States. 

^The  Hnal  section  18SB  report  was  issued  luly  30. 
1993. 


(subject  to  NOx  NSR).  no  attainment 
demonstration  is  called  for  in  the  Act. 
For  maintenance  plans,  the  Act  does  not 
specify  a  deadline  for  submittal  of 
maintenance  demonstrations.  Clearly, 
the  Act  envisions  the  submittal  of  and 
EPA  action  on  exemption  requests,  in 
some  cases,  prior  to  submittal  of 
attainment  or  maintenance 
demonstrations. 

The  Act  requires  conformity  with 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas. 
However,  EPA's  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  EPA 
grants  an  exemption  under  section 
182(f).  In  response  to  the  comment  that 
section  182(b)(1)  should  be  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule.  EPA  notes  that 
this  issue  has  previously  been  raised  in 
a  formal  petition  for  reconsideration  of 
EPA's  final  transportation  conformity 
rule  and  in  litigation  pending  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  the  substance  of 
both  the  transportation  and  general 
conformity  rules.  The  issue,  thus,  is 
under  consideration  within  EPA,  but  at 
this  time  remains  unresolved. 
Additionally,  subsection  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  the  EPA 
within  six  months.  The  EPA  has  stated 
in  previous  guidance  that  it  intends  to 
meet  this  statutory  deadline  as  long  as 
doing  so  is  consistent  with  the 
Administrative  Procedures  Act.  The 
EPA,  therefore,  believes  that  until  a 
resolution  of  this  issue  is  achieved,  the 
applicable  rules  governing  this  issue  are 
those  that  appear  in  EPA's  final 
conformity  regulations,  and  EPA 
remains  bound  by  their  existing  terms. 

NRDC  Comment  2:  Some  commenters 
stated  that  the  modeling  required  by 
EPA  is  insufficient  to  establish  that  NOx 
reductions  would  not  contribute  to 
attainment  since  only  one  level  of  NOx 
control,  i.e.,  "substantial"  reductions,  is 
required  to  be  analyzed.  They  further 
explained  that  an  area  must  submit  an 
approvable  attainment  plan  before  EPA 
can  know  whether  NOx  reductions  will 
aid  or  undermine  attainment. 

EPA  Response:  This  comment  is 
directed  towards  exemption  approvals 
based  on  photochemical  grid  modeling. 
This  comment  does  not  apply  in  the 
case  of  Detroit- Ann  Arbor  because  this 
exemption  request  is  based  on 
monitoring. 

NRDC  Comment  3:  Three  years  of 
"clean"  data  fail  to  demonstrate  that 
NOx  reductions  would  not  contribute  to 
attainment.  EPA's  policy  erroneously 


equates  the  absence  of  a  violation  for 
one  three-year  period  with 
"attainment." 

EPA  Response:  The  EPA  has  separate 
criteria  for  determining  if  an  area  should 
be  redesignated  to  attainment  under 
section  107  of  the  Act.  The  section  107 
criteria  are  more  comprehensive  than 
the  Act  requires  with  respect  to  NOx 
exemptions  under  section  182(f). 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  [NOxl  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
those  areas.  In  some  cases,  an  ozone 
nonattainment  area  might  attain  the 
ozone  standard,  as  demonstrated  by  3 
years  of  adequate  monitoring  data, 
without  having  implemented  the  section 
182(f)  NOx  provisions  over  that  3-year 
period.  The  EPA  believes  that,  in  cases 
where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  the  section 
182(0  test  is  met  since  "additional 
reductions  of  [NOxl  would  not 
contribute  to  attainment"  of  the  NAAQS 
in  that  area.  The  EPA's  approval  of  the 
exemption,  if  warranted,  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

NRDC  Comment  4:  A  waiver  of  NOx 
controls  is  unlawful  if  such  waiver  will 
impede  attainment  and  maintenance  of 
the  ozone  standard  in  separated 
dovkTiwind  areas. 

EPA  Response:  As  a  result  of  the 
comments.  EPA  reevaluated  its  position 
on  this  issue  and  is  revising  the 
previously  issued  guidance.  As 
described  below.  EPA  intends  to  use  its 
authority  under  section  110(a)(2)(D)  to 
require  a  State  to  reduce  NOx  emissions 
from  stationary  and/or  mobile  sources 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  NOx  emissions  would  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  State.  This  action  would  be 
independent  of  any  action  taken  by  EPA 
on  a  NOx  exemption  request  for 
stationary  sources  under  section  182(0. 
That  is,  EPA  action  to  grant  or  deny  a 
NOx  exemption  request  under  section 
182(0  would  not  shield  that  area  from 
EPA  action  to  require  NOx  emission 
reductions,  if  necessary,  under  section 
110(a)(2)(D). 

Modeling  analyses  are  underway  in 
many  areas  for  the  purpose  of 
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demonstrating  attainment  in  the  1994 
SIP  revisions.  Recent  modeling  data 
suggest  that  certain  ozone 
nonattainment  areas  may  benefit  from 
reductions  in  NOx  emissions  far 
upwind  of  the  nonattainment  area.  For 
example,  the  northeast  corridor  and  the 
Lake  Michigan  areas  are  considering 
attainment  strategies  which  rely  in  part 
on  NOx  emission  reductions  hundreds 
of  kilometers  upwind.  The  EPA  is 
working  with  the  States  and  other 
organizations  to  design  and  complete 
studies  which  consider  upwind  sources 
and  quantify  their  impacts.  As  the 
studies  progress,  EPA  will  continue  to 
work  with  the  States  and  other 
organizations  to  develop  mutually 
acceptable  attainment  strategies. 

At  the  same  time  as  these  large  scale 
modeling  analyses  are  being  conducted, 
certain  nonattainment  areas  in  the 
modeling  domain  have  requested 
exemptions  from  NOx  requirements 
under  section  182(f).  Some  areas 
requesting  an  exemption  may  be 
upwind  of  and  impact  upon  downwind 
nonattainment  areas.  EPA  intends  to 
address  the  transport  issue  through 
section  110(a)(2)(D)  based  on  a  domain- 
wide  modeling  analysis. 

Under  section  182(f)  of  the  Act,  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  (NOx)  would  not  contribute  to 
attainment  of  the  national  ambient  air 
quality  standard  for  ozone  in  the  area."  ^ 
As  described  in  section  4.3  of  the 
Guidelines  for  Determining  the 
Applicability  of  Nitrogen  Oxides 
Requirements  under  section  182(f), 
December  16,  1993  ("guidance") 
document,  EPA  believes  that  the  term 
"area"  means  the  "nonattainment  area" 
and  that  EPA's  determination  is  limited 
to  consideration  of  the  effects  in  a  single 
nonattainment  area  due  to  NOx 
emissions  reductions  from  sources  in 
the  same  nonattainment  area. 

Section  4.3  of  the  guidance  goes  on  to 
encourage,  but  not  require.  States/ 
petitioners  to  include  consideration  of 


^There  are  3  NOx  nxemption  tesu  specifled  in 
section  182(0-  Of  these,  2  are  applicable  for  areas 
outside  an  ozone  transport  region:  the  "contribute 
to  attainment"  test  described  above,  and  the  "net 
air  quality  beneRts"  test.  EPA  must  determine, 
under  the  latter  test,  that  the  net  benePits  to  air 
quality  in  an  area  "are  greater  in  the  absence  of  NOx 
reductions"  from  relevant  sources.  Based  on  the 
plain  language  of  section  182(f).  EPA  believes  that 
each  test  provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx  exemption. 
Consequently,  as  stated  in  section  1.4  of  the 
December  16. 1993  EPA  guidance,  "lw|here  any  one 
of  the  tests  is  met  (even  if  another  test  is  failed), 
the  section  182(0  NOx  requirements  would  not 
apply  or.  under  the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not  apply." 


the  entire  modeling  domain,  since  the 
effects  of  an  attainment  strategy  may 
extend  beyond  the  designated 
nonattainment  area.  Specifically,  the 
guidance  encourages  States  to  "consider 
imposition  of  the  NOx  requirements  if 
needed  to  avoid  adverse  impacts  in 
downwind  areas,  either  intra-  or  inter- 
State.  States  need  to  consider  such 
impacts  since  they  are  ultimately 
responsible  for  achieving  attainment  in 
all  portions  of  their  State  (see  generally 
section  110)  and  for  ensuring  that 
emissions  originating  in  their  State  do 
not  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  (see 
section  110(a)(2)(D)(i)(I))." 

In  contrast,  section  4.4  of  the 
guidance  states  that  the  section  182(0 
demonstration  would  not  be  approved  if 
there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  exemption  would  interfere 
with  attainment  or  maintenance  in 
downwind  areas.  The  guidance  goes  on 
to  explain  that  section  110(a)(2)(D)  (not 
section  182(f))  prohibits  such  impacts. 

Consistent  with  the  guidance  in 
section  4.3,  EPA  believes  that  the 
section  110(a)(2)(D)  and  182(fl 
provisions  must  be  considered 
independently.  Thus,  if  there  is 
evidence  that  NOx  emissions  in  an 
upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  that  action  should  be 
separately  addressed  by  the  State(s)  or, 
if  necessary,  by  EPA  in  a  section 
110(a)(2)(D)  action.  In  addition,  a 
section  182(f)  exemption  request  should 
be  independently  considered  by  EPA.  In 
some  cases,  then,  EPA  may  grant  an 
exemption  from  across-the-board  NOx 
RACT  controls  under  section  182(f)  and, 
in  a  separate  action,  require  NOx 
controls  from  stationary  and/or  mobile 
sources  under  section  110(a)(2)(D).  It 
should  be  noted  that  the  controls 
required  under  section  110(a)(2)(D)  may 
be  more  or  less  stringent  than  RACT, 
depending  upon  the  circumstances. 

NRDC  Comment  5:  Comments  were 
received  regarding  exemption  of  areas 
from  the  NOx  requirements  of  the 
conformity  rules.  They  argue  that  such 
exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 
transportation  conformity  rules  and, 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  EPA  has  acknowledged  the 


need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  EPA  in  actions  on  NOx 
exemptions  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

EPA  Response:  With  respect  to 
conformity,  EPA's  conformity  rules  ''•' 
provide  a  NOx  waiver  if  an  area  receives 
a  section  182(f)  exemption.  In  its 
"Conformity;  General  Preamble  for 
Exemption  From  Nitrogen  Oxides 
Provisions,"  59  FR  31238.  31241  (June 
17, 1994).  EPA  reiterated  its  view  that 
in  order  to  conform,  nonattainment  and 
maintenance  areas  must  demonstrate 
that  the  transportation  plan  and  TIP  are 
consistent  with  the  motor  vehicle 
emissions  budget  for  NOx  even  where  a 
conformity  NOx  waiver  has  been 
granted.  Ehie  to  a  drafting  error,  that 
view  is  not  reflected  in  the  current 
transportation  conformity  rules.  As  the 
commenters  correctly  note,  EPA  states 
in  the  June  17th  notice  that  it  intends  to 
remedy  the  problem  by  amending  the 
conformity  rule.  Although  that  notice 
specifically  mentions  only  requiring 
consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget,  EPA  also  intends  to 
require  consistency  with  the  attainment 
demonstration's  NOx  motor  vehicle 
emissions  budget.  However,  the 
exemptions  were  submitted  pursuant  to 
section  182(f)(3),  and  EPA  does  not 
believe  it  is  appropriate  to  delay  the 
statutory  deadline  for  acting  on  these 
petitions  until  the  conformity  rule  is 
amended.  As  noted  earlier  in  response 
to  a  previous  issue  raised  by  these 
commenters,  this  issue  has  also  been 
raised  in  a  formal  petition  for 
reconsideration  of  the  Agency's  final 
transportation  conformity  rule  and  in 
litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  This  issue,  thus,  is  under 
consideration  within  the  Agency,  but  at 
this  time  remains  unresolved.  The  EPA, 
therefore,  believes  that  until  a  resolution 
of  this  issue  is  achieved,  the  applicable 
rules  governing  this  issue  are  those  that 
appear  in  the  Agency's  final  conformity 
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regulations,  and  the  Agency  remains 
bound  by  their  existing  terms. 

NRDC  Comment  6:  The  Act  does  not 
authorize  any  waiver  of  the  NOx 
reduction  requirements  until  conclusive 
evidence  exists  that  such  reductions  are 
counter-productive. 

EPA  Response:  EPA  does  not  agree 
with  this  comment  since  it  ignores 
Congressional  intent  as  evidenced  by 
the  plain  language  of  section  182(f),  the 
structure  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  EPA  has  sought  an  approach 
that  reasonably  accords  with  that  intent. 
Section  182(f).  in  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  such  sources  of 
VOC.  also  provides  for  an  exemption  (or 
limitation)  from  application  of  these 
requirements  if,  under  one  of  several 
tests.  EPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial.  In  subsection 
182(0(1).  Congress  explicitly 
conditioned  action  on  NOx  exemptions 
on  the  results  of  an  ozone  precursor 
study  required  under  section  185B. 
Because  of  the  possibility  that  reducing 
NOx  in  a  particular  area  may  either  not 
contribute  to  ozone  attainment  or  may 
cause  the  ozone  problem  to  worsen. 
Congress  included  attenuating  language, 
not  just  in  section  182(0.  but  throughout 
the  Title  I  ozone  subpart,  to  avoid 
requiring  NOx  reductions  where  it 
would  be  nonbeneficial  or 
counterproductive.  In  describing  these 
various  ozone  provisions  (including 
section  182(0,  the  House  Conference 
Committee  Report  states  in  pertinent 
part:  "(Tjhe  Committee  included  a 
separate  NOx/VOC  study  provision  in 
section  [185B]  to  serve  as  the  basis  for 
the  various  findings  contemplated  in  the 
NOx  provisions.  The  Committee  does 
not  intend  NOx  reduction  for 
reduction's  sake,  but  rather  as  a  measure 
scaled  to  the  value  of  NOx  reductions 
for achievingattainment  in  the 
particular  ozone  nonattainment  area." 
H.R.  Rep.  No.  490, 101st  Cong..  2d  Sess. 
257-258  (1990).  As  noted  in  response  to 
an  earlier  comment  by  these  same 
commenters.  the  command  in 
subsection  182(0(1)  that  EPA  "shall 
consider"  the  185B  report  taken  together 
with  the  timeframe  the  Act  provides 
both  for  completion  of  the  report  and  for 
acting  on  NOx  exemption  petitions 
clearly  demonstrate  that  Congress 
believed  the  information  in  the 
completed  section  185B  report  would 
provide  a  sufficient  basis  for  EPA  to  act 
on  NOx  exemption  requests,  even 
absent  the  additional  information  that 


would  be  included  in  affected  areas' 
attainment  or  maintenance 
demonstrations.  However,  while  there  is 
no  specific  requirement  in  the  Act  that 
EPA  actions  granting  NOx  exemption 
requests  must  await  "conclusive 
evidence",  as  the  commenters  argue, 
there  is  also  nothing  in  the  Act  to 
prevent  EPA  from  revisiting- an 
approved  NOx  exemption  if  warranted 
due  to  better  ambient  information. 
In  addition,  the  EPA  believes  (as 
described  in  EPA's  December  1993 
guidance)  that  section  182(0(1)  of  the 
Act  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  by 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  any  one  of  the  followdng 
tests  is  met: 

(1)  In  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sources 
concerned; 

(2)  In  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  In  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region. 

Based  on  the  plain  language  of  section 
182(0,  EPA  believes  that  each  test 
provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx 
exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counter-productive."  If  one  of  the 
tests  is  met  (even  if  another  test  is 
failed),  the  section  182(0  NOx 
requirements  would  not  apply  or,  under 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 
apply. 

State  of  New  York  Comment  1:  The 
State  of  New  York  reaffirms  its  objection 
to  this  proposed  rulemaking  originally 
stated  in  an  August  24.  1994  letter. 
According  to  the  May  27,  1994 
memorandum  from  Mr.  John  Seitz  and 
the  December  1993  section  182(0  NOx 
exemption  guidance,  the  exemption 
cannot  be  approved  if  there  is  evidence 
that  NOx  exemption  would  interfere 
with  the  attainment  of  a  downwind 
area. 

Section  3.3  of  the  December  1993 
guidance  states; 

The  net  air  quality  benefit  test  is  not 
sp>ecifically  limited  to  an  ozone 
nonattainment  area  or  ozone  transport  region 
and  may  be  directed  at  a  specific  set  of 
sources.  Thus,  a  broad  geographic  area 
should  be  considered.  The  area  may.  in  some 
cases,  extend  beyond  an  ozone 
nonattainment  area  or  ozone  transport  region 


*  *  •  Sufficient  area  is  needed  to  allow  for 
completion  of  the  various  chemical 
transformations  of  NOx  and  interaction  with 
other  pollutants. 

The  latest  results  of  the  EPA  regional 
oxidant  modeling  (ROM)  indicate  that 
emissions  of  NOx  from  stationary 
sources  west  of  the  Ozone  Transport 
Region  contribute  to  increased  ozone 
levels  in  the  northeast,  including  New 
York  State.  These  results  show  that 
control  of  NOx  emissions  throughout 
the  eastern  United  States  will  contribute 
to  significant  reductions  in  peak  ozone 
levels  within  the  ozone  transport  region 
(OTR). 

EPA  Response:  With  respect  to  the 
comments  regarding  the  latest  ROM 
results  and  dowmwind  impacts  in 
general.  EPA  refers  the  commenter  to  its 
previous  responses  to  NRDC  Comments 
3  and  4. 

The  State  of  New  York  incorrectly 
cites  section  3.3  of  EPA's  December 
1993  guidance.  Section  3.3  applies  only 
to  those  areas  applying  for  a  NOx 
exemption  under  the  "net  air  quality 
benefit"  test.  The  Detroit-Ann  Arbor 
petition  is  based  on  the  "contribute  to 
attainment"  test.  The  "contribute  to 
attainment"  test  requires  that  only  the 
emissions  from  the  immediate 
nonattainment  area  be  considered  in 
evaluating  the  petition  (see  December 
1993  guidance  document.  "Guidelines 
for  Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(0",  section  4.3).  In  its 
petition  the  State  of  Michigan  has 
demonstrated  that  the  average  number 
of  exceedances  of  the  ozone  standard  in 
the  area  during  the  past  3  years  (1991- 
1993.  the  most  current  monitored  years 
at  the  time  the  exemption  request  was 
made)  is  fewer  than  one  per  year  which 
is  sufficient  to  receive  an  exemption 
under  this  test.  In  addition,  the  1994 
ozone  season  has  passed  and  no 
violation  of  the  ozone  standard  has  been 
recorded  in  the  area. 

State  of  New  York  Comment  2:  The  air 
quality  monitoring  data  alone  does  not 
support  this  exemption  proposal.  This  is 
supported  by  a  July  28. 1994  letter  from 
the  Michigan  Department  of  Natural 
Resources  which  states  that  "(we)  are 
nearly  in  violation  of  the  ozone  standard 
at  several  monitoring  sites,  primarily 
due  to  the  many  excursions  we  had  in 
June."  This  proposal  does  not  appear  to 
consider  this  data.  In  addition,  the  data 
submitted  for  the  period  1991  to  1993 
(November  12.  1993  section  182(0  NOx 
exemption  request  letter  to  EPA  Region 
V)  contain  the  maximum  number  of 
exceedances  allowed  to  still  be 
considered  attainment.  This  does  not 
provide  a  clear  test  that  additional 
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reductions  would  not  contribute  to 
maintenance  of  attainment. 

EPA  Response:  EPA  is  required  to 
base  its  SIP  decisions  on  the 
information  duly  submitted  by  a  State  in 
fulfillment  of  requirements  imposed  by 
the  Act.  The  basis  for  granting  this 
exemption  is  the  fact  that  the 
information  submitted  by  the  State  of 
Michigan  demonstrates  that  this  area 
has  not  experienced  a  violation  of  the 
ozone  standard  for  the  most  recent  3 
years  of  monitored  data.  Consistent  with 
the  established  EPA  policy,  the  fact  that 
the  area  has  recorded  the  maximum 
number  of  exceedances  without 
violating  the  standard  is  irrelevant  to  a 
determination  regarding  whether  an 
area  is  showing  attainment  for  the 
period  in  question.  What  is  relevant  is 
whether  or  not  the  standard  was 
violated,  and  the  submitted  data 
confirms  that  it  was  not.  (See  40  CFR 
50.9.  40  CFR  part  50,  appendix  H,  and 
Guideline  for  Interpretation  of  Ozone 
Air  Quality  Standards,  January  1979, 
EPA-450/4-79-003.)  In  addition  to  the 
fact  that  the  ozone  standard  was  not 
violated  for  the  years  1991-1993,  the 
years  upon  which  this  exemption 
request  is  based,  monitoring  data 
throughout  the  1994  ozone  season  for 
the  Detroit-Ann  Arbor  area  continues  to 
show  attainment  of  the  ozone  standard. 

State  of  New  York  Comment  3:  The 
State  of  New  York  strongly  objects  to  the 
guidance  developed  to  allow  these 
exemptions  to  be  processed.  The  May 
27,  1994  memorandum  "Section  182(0 
Nitrogen  Oxides  (NOx  Exemptions — 
Revised  Process  and  Criteria"  allows  a 
nonattainment  area  to  consider  only  its 
own  air  quality  monitoring  data  and 
does  not  require  a  demonstration  that 
the  area  does  not  negatively  impact  the 
attainment  status  of  downwind  areas. 
The  guidance  memorandum  also  allows 
the  nonattainment  area  to  submit  the 
NOx  exemption  request  without  a 
redesignation  or  maintenance  request. 
This  does  not  provide  the  federal 
government  with  the  appropriate 
information  to  make  an  informed 
judgment  on  the  contribution  of  NOx  to 
nonattainment.  Finally,  this  guidance 
did  not  undergo  State  review  before 
issuance.  While  not  necessarily 
required,  it  is  EPA's  usual  practice  to 
allow  the  States  to  have  input  in  the 
development  of  guidance. 

EPA  Response:  EPA's  guidance 
regarding  both  the  adequacy  of  the 
demonstration  needed  to  qualify  for  a 
NOx  exemption  and  the  extent  to  which 
downwind  impacts  need  to  be 
considered  was  developed  in 
accordance  with  what  EPA  considers  to 
be  the  best  interpretation  of  the 
language  in  section  182(f)  of  the  Act.  For 


a  more  detailed  discussion  of  that 
interpretation  see  EPA's  responses  to 
NRDC  Comments  1  and  4  above.  In 
addition,  while  it  may  be  true  that  this 
guidance  did  not  undergo  State  review 
before  issuance,  an  opportunity  for  State 
participation  is  provided  when  such 
guidance  is  followed  in  proposed 
rulemaking  actions.  If  a  State  objects  to 
a  proposed  action  and  the  guidance  that 
action  is  based  on,  it  is  free  to  comment 
on  the  proposed  action  during  the 
public  comment  period  provided,  as 
indeed,  the  State  of  New  York  has  done 
here. 

State  of  New  York  Comment  4:  The 
Detroit-Ann  Arbor  area  has  been 
designated  as  moderate  ozone 
nonattainment  and  as  such  requires  a  15 
percent  rate-of-progress  plan  and  a 
modeled  attainment  demonstration.  It  is 
unclear  from  the  record  whether  these 
requirements  have  been  fulhlled.  An 
exemption  request  would  need  this 
information  at  a  minimum  to  determine 
its  validity.  Please  provide  the  status  of 
these  State  implementation  plan 
revisions. 

EPA  Response:  As  described 
previously  in  EPA's  response  to  NRDC 
Comment  1,  EPA  action  on  NOx 
exemption  petitions  submitted  pursuant 
to  section  182(fl(3)  of  the  Act  can  be 
taken  independently  of  action  on 
attainment  or  maintenance 
demonstration  plans  or  redesignation 
requests.  Consequently,  the  issue  of 
whether  the  State  of  Michigan's 
independent  requirements  under  the 
Act  to  submit  a  15  percent  rate-of- 
progress  plan  and  an  attainment 
demonstration  plan  have  been  met  do 
not  affect  EPA's  ability  to  act  on  the 
State's  exemption  request.  (See  also 
EPA's  response  to  NRDC  Comment  3, 
describing  the  Agency's  policy 
regarding  the  use  of  monitoring  data  to 
meet  the  "contribute  to  attainment" 
test). 

III.  Final  Action 

The  comments  received  were  foimd  to 
warrant  no  changes  from  proposed  to 
final  action  on  this  NOx  exemption 
request.  Therefore,  EPA  is  granting  the 
Detroit-Ann  Arbor  section  182(f) 
exemption  petition  based  upon  the 
evidence  provided  by  the  State  and  the 
State's  compliance  with  the 
requirements  outlined  in  the  Act  and  in 
EPA  guidance.  However,  it  should  be 
noted  that  this  exemption  is  being 
granted  on  a  contingent  basis;  i.e.,  the 
exemption  will  last  for  only  as  long  as 
the  area's  ambient  monitoring  data 
continue  to  demonstrate  attainment  of 
the  ozone  NAAQS. 


The  EPA's  transportation  conformity 
rule*  and  EPA's  general  conformity 
rule '  also  reference  the  section  182(f) 
exemption  process  as  a  means  for 
exempting  affected  areas  from  NOx 
conformity  requirements,  and  the 
conformity  requirements  apply  on  an 
areawide  basis.  Since  this  petition  for 
exemption  is  areawide,  as  opposed  to 
source-specific,  an  approval  would  also 
exempt  this  area  from  the  NOx 
conformity  requirements  of  the  Act  (see 
John  Seitz  May  27, 1994  "Section  182(0 
Nitrogen  Oxides  (NOx)  Exemptions — 
Revised  Process  and  Criteria" 
memorandum).  Additionally,  the 
Inspection/Maintenance  (I/M)  Program 
Final  Rule  (57  FR  52950)  allows  for  the 
omission  of  the  basic  I/M  NOx 
requirements  if  a  182(0  exemption  is 
granted  to  an  area.  Michigan  does  not 
currently  have — or  need — an  enhanced 
I/M  program.  If  the  State  did  adopt  such 
a  program  (because  further  emissions 
reductions  necessary  to  address  other 
portions  of  the  Act  could  be  obtained 
through  an  enhanced  program),  it  would 
have  to  be  designed  to  offset  NOx 
increases  resulting  from  the  vehicle 
repairs  due  to  hydrocarbon  (HC)  and 
carbon  monoxide  (CO)  failures. 

If,  subsequent  to  the  NOx  waiver 
being  granted,  EPA  determines  that  the 
area  has  violated  the  standard,  the 
section  182(0  exemption,  as  of  the  date 
of  the  determination,  would  no  longer 
apply.  EPA  would  notify  the  State  that 
the  exemption  no  longer  applies,  and 
would  also  provide  notice  to  the  public 
in  the  Federal  Register.  If  an  exemption 
is  revoked,  the  State  must  comply  with 
any  applicable  NOx  requirements  set 
forth  in  the  Act,  such  as  those  for  NOx 
RACT,  NSR,  I/M,  and  conformity.  The 
air  quality  data  relied  on  for  the  above 
determinations  must  be  consistent  with 
40  CFR  part  58  requirements  and  other 
relevant  EPA  guidance  and  recorded  in 
EPA's  Aerometric  Information  Retrieval 
System.  Additionally,  the  State  must 
continue  to  operate  an  appropriate  air 
quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 

The  Federal  Register  document 
revoking  the  NOx  exemption  would  also 
establish  the  schedule  for  adoption  and 
implementation  of  those  NOx 
requirements  the  area  was  previously 
exempt. 
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On  November  12, 1993  the  State 
submitted  a  redesignation  request. 
Section  175(A)  requires  submittal  of  a 
maintenance  plan  for  areas  that  are 
redesignating  to  attainment.  This 
maintenance  plan  must  contain 
contingency  measures  which  shall  be 
implemented  if  a  violation  of  the  ozone 
standard  occurs.  Consequently,  if  the 
State's  redesignation  request  is 
approved,  the  NOx  requirements  found 
in  the  maintenance  plan  for  that  area 
would,  thereafter,  apply  as  long  as  the 
area  is  designated  attainment  for  the 
ozone  standard. 

This  action  will  become  effective  on 
April  6, 1995. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 


concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976). 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8, 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Oxides  of  nitrogen. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Dated:  February  8, 1995. 
Norman  R.  Niedergang, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows. 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671(qj. 

Subpart  X— Michigan 

2.  Section  52.1174  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§  52.1 1 74    Control  strategy:  Ozone. 


(j)  Approval— On  November  12,  1993, 
the  Michigan  Department  of  Natural 
Resources  submitted  a  petition  for 
exemption  from  the  oxides  of  nitrogen 
requirements  of  the  Clean  Air  Act  for 
the  Detroit-Ann  Arbor  ozone 
nonattainment  area.  The  submittal 
pertained  to  the  exemption  from  the 
oxides  of  nitrogen  requirements  for 
conformity,  inspection  and 
maintenance,  reasonably  available 
control  technology,  and  new  source 
review.  These  are  required  by  sections 
176(c),  182(b)(4).  and  182(0  of  the  1990 
amended  Clean  Air  Act,  respectively.  If 
a  violation  of  the  ozone  standard  occurs 
in  the  Detroit-Ann  Arbor  ozone 
nonattainment  area,  the  exemption  shall 
no  longer  apply. 

[FR  Doc.  95-5444  Filed  3-6-95;  8:45  am] 
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40  CFR  Part  52 

[CA  102-8-6860a;  FRL-6160-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  addition,  the  final  action  on  these 
rules  serves  as  a  final  determination  that 
any  deficiencies  in  these  rules  noted  in 
prior  proposed  rulemakings  have  been 
corrected.  The  rules  control  VOC 
emissions  from  pump  and  compressor 
seals  at  petroleum  refineries,  chemical 
plants,  bulk  plants,  and  bulk  terminals; 
large  commercial  bakeries;  and 
polyester  resin  operations.  Thus,  EPA  is 
finalizing  the  approval  of  these  rules 
into  the  CaUfomia  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  final  rule  is  effective  on 
May  8, 1995  unless  adverse  or  critical 
comments  are  received  by  April  6, 1995. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street  SW., 
Washington,  DC  20460, 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
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Bay  Area  Air  Quality  Management 
District.  939  Ellis  Street,  San 
Francisco.  CA  94109. 
FOn  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  BAAQMD  rules  being  approved 
into  the  California  SIP  include:  8-25, 
Pump  and  Compressor  Seals  at 
Petroleum  Refineries.  Chemical  Plants, 
Bulk  Plants,  and  Bulk  Terminals;  8-42, 
Large  Commercial  Bakeries;  and  8-50, 
Polyester  Resin  Operations.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
September  28, 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Bay  Area.  43  FR  8964,  40  CFR  81.305. 
Because  this  area  was  unable  to  meet 
the  statutory  attainment  date  of 
December  31, 1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31,  1987. 
(40  CFR  52.222).  On  May  26, 1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  district's 
portion  of  the  California  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pubhc  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 


guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco-Bay  Area  (Bay 
Area)  is  classified  as  moderate;  ^ 
therefore,  this  area  was  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15,  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  September 
28, 1994,  including  the  rules  being  acted 
on  in  this  document.  This  notice 
addresses  EPA's  direct-final  action  for 
the  BAAQMD's  Rules  8-25,  Piunp  and 
Compressor  Seals  at  Petroleum 
Refineries,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals;  8-42,  Large 
Commercial  Bakeries;  and  8-50, 
Polyester  Resin  Operations.  The 
BAAQMD  adopted  Rules  8-25  and  8-42 
on  June  1, 1994  and  Rule  8-50  on  June 
15, 1994. 

These  submitted  rules  were  found  to 
be  complete  on  November  22,  1994 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  ^  and  are  being  finalized  for 
approval  into  the  SIP. 

Rule  8-25  controls  volatile  organic 
compound  (VOC)  emissions  from 
pumps  and  compressors;  Rule  8-42 
controls  VOC  emissions  from  bakery 
ovens;  and  Rule  8-50  controls  VOC 
emissions  from  manufacturing  or 
production  operations  using  polyester 
resins.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  the  BAAQMD's  effort 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

^The  Bay  Area  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d}  and  181  (a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6, 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5630)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  8-25  is  entitled,  "Control  of 
Volatile  Organic  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing"  EPA-450/3-83-006), 
U.S.  EPA,  March  1984.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP.  For 
some  source  categories,  such  as  large 
commercial  bakeries  (BAAQMD  Rule  8- 
42)  and  polyester  resin  operations 
(BAAQMD  Rule  8-50),  EPA  did  not 
publish  a  CTG.  In  these  cases,  the 
district  may  determine  what  controls  are 
required  by  reviewing  the  operation  of 
facilities  subject  to  the  regulation  and 
evaluating  regulations  for  similar 
sources  in  other  areas.  EPA  did  publish 
an  Alternative  Control  Technology 
Document  (ACT)  entitled,  "Alternative 
Control  Technology  Document  for 
Bakery  Oven  Emissions",  EPA  453/R- 
92-017,  December  1972  as  guidance  for 
bakery  sources. 

BAAQMD  Rule  8-25,  Pump  and 
Compressor  Seals  at  Petroleum 
Refineries,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals  improves 
the  current  SIP  rule  by: 

•  Revising  the  compliance  dates. 

•  Adding  definitions  to  clarify  the 
rule. 

•  Adding  visual  inspection 
requirements. 

•  Adding  new  test  method 
requirements. 


•  Adding  recordkeeping 
requirements. 

•  Adding  a  "burden  of  proof' 
requirement  for  exemptions. 

BAAQMD  Rule  8-42,  Large 
Commercial  Bakeries,  is  a  new  rule 
which  was  adopted  to  control  emissions 
of  VOCs  from  large  commercial  bread 
bakeries.  However,  Rule  8—42  has  been 
in  effect  in  the  Bay  Area  since  1989.  The 
rule  requires: 

•  All  ovens  to  be  vented  to  an 
emission  control  system. 

•  Sources  to  maintain  records  of  the 
emissions  control  system's  key 
operating  parameters  on  a  daily  basis. 

•  Sources  claiming  exemptions  to 
provide  the  necessary  information  to 
substantiate  the  exemption. 

•  Sources  to  use  district  method  ST- 
32  for  determination  of  emissions. 

•  The  use  of  an  emissions  factor  table 
for  calculation  of  emissions. 

BAAQMD  Rule  8-50,  Polyester  Resin 
Operations,  is  a  new  rule  which  limits 
the  emission  of  VOCs  from  polyester 
resin  operations.  The  rule  provides  the 
following: 

•  Standards  which  affect  the 
application  and  curing  of  resin,  gel  coat 
application  and  curing,  and  clean-up 
solvents. 

•  Standards  for  resins  and  gel  coats 
are  not  applicable  to  polyester  resin 
operations  that  choose  to  install  and 
operate  emission  control  equipment. 

•  Storage  requirements  for  surface 
preparation  and  clean-up  solvents. 

•  Recordkeeping  requirements  and 
test  methods. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  BAAQMD's  Rule  8-25,  Pump  and 
Compressor  Seals  at  Petroleum 
Refineries,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals;  Rule  8-42, 
Large  Commercial  Bakeries;  and  Rule  8- 
50,  Polyester  Resin  Operations  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D.  The  final 
action  on  these  rules  serves  as  a  final 
determination  that  any  deficiencies  in 
these  rules  noted  in  prior  proposed 
rulemakings  have  been  corrected. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 


Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  8, 1995, 
unless,  by  April  6, 1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  8, 1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 

The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  256-66  (S.  Ct.  1976);  42 
U.S.C.  7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 


Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  February  10, 1995. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(199)(i)(A)(3)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

»        »        *        «        * 

(c)*  •  * 

(199)  *   *   * 

(i)*  *  * 

(A)*  •   * 

[3]  Rules  8-25  and  8-42,  adopted  oh 
June  1, 1994  and  Rule  8-50,  adopted  on 
June  15, 1994. 
•        *        »        *        • 

[FR  Doc.  95-5348  Filed  3-&-95:  8:45  am) 

BILUNQ  CODE  SSCO-SO-W 


40  CFR  Parts  52  and  81 
[TX-53-1 -6843a;  FRL-6163-5] 

Approval  and  Promuigation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Texas;  Approval  of 
the  Maintenance  Plan  for  Victoria 
County  and  Redesignation  of  the 
Victoria  County  Ozone  Nonattainment 
Area  to  Attainment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  July  27, 1994  the  State  of 
Texas  submitted  a  maintenance  plan 
and  a  request  to  redesignate  the  Victoria 
County,  Texas  ozone  nonattainment 
area  to  attainment.  Under  the  Clean  Air 
Act  (CAA),  nonattainment  areas  may  be 
redesignated  to  attainment  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  CAA  redesignation  requirements. 
In  this  action,  EPA  is  approving  Texas' 
redesignation  request  because  it  meets 
the  maintenance  plan  and  redesignation 
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requirements  set  forth  in  the  CAA  and 
EPA  is  approving  the  1992  base  year 
emissions  inventory.  The  approved 
maintenance  plan  will  become  a 
federally  enforceable  part  of  the  State 
hnplementation  Plan  (SIP)  for  Victoria 
County,  Texas. 

DATES:  This  final  rule  is  effective  on 
May  8, 1995,  unless  notice  is  received 
by  April  6,  1995  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register  (PR). 

ADDRESSES:  Comments  should  be 
mailed  to  Guy  R.  Donaldson,  Acting 
Chief,  Air  Planning  Section  (6T-AP), 
U.S.  EPA  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
State's  petition  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  6,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700, 

Dallas.  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M  Street,  S.W.,  Washington,  D.C. 

20460. 
Texas  Natural  Resource  Conservation 

Commission.  Office  of  Air  Quality, 

12124  Park  35  Circle,  P.O.  Box  13087, 

Austin,  Texas  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  U.S.  EPA  office  is  asked 
to  contact  the  person  below  to  schedule 
an  appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote.  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  CAA,  as  amended  in  1977 
required  areas  that  were  designated 
nonattainment  based  on  a  failure  to 
meet  the  ozone  national  ambient  air 
quality  standard  (NAAQS)  to  develop 
SIPs  with  sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard.  Victoria  County,  Texas  was 
designated  under  section  107  of  the 
1977  CAA  as  nonattainment  with 
respect  to  the  ozone  NAAQS  on  March 
3, 1978  (40  CFR  81.344).  In  accordance 
with  section  110  of  the  1977  CAA,  the 
State  of  Texas  submitted  an  ozone  SIP 
as  required  by  part  D  on  April  13,  1979. 
EPA  fully  approved  this  ozone  SIP  on 
March  25,  1980  (45  FR  19244),  and 
August  13,  1984  (49  FR  32190). 


On  November  15, 1990.  the  CAA 
Amendments  of  1990  were  enacted 
(Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q).  The 
ozone  nonattainment  designation  for 
Victoria  County  continued  by  operation 
of  law  according  to  section 
107(d)(l)(C)(i)  of  the  CAA,  as  amended 
in  1990  (See  56  FR  56694,  November  6, 
1991).  Since  the  State  had  not  yet 
collected  the  required  three  years  of 
ambient  air  quality  data  necessary  to 
petition  for  redesignation  to  attainment, 
the  nonattainment  area  was  further 
designated  as  nonclassifiable- 
incomplete  data  for  ozone. 

The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
more  recently  has  collected  ambient 
monitoring  data  that  show  no  violations 
of  the  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  of  .12  parts 
per  million.  The  State  developed  a 
maintenance  plan  for  Victoria  County, 
and  solicited  public  comment  during  a 
public  hearing  on  July  7, 1994. 
Accordingly,  on  July  27, 1994,  Texas 
requested  redesignation  of  the  area  to 
attainment  with  respect  to  the  ozone 
NAAQS  and  submitted  an  ozone 
maintenance  SIP  for  Victoria  County. 
Please  see  the  TSD  for  the  detailed  air 
quality  monitoring  data. 

Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment:  (1)  The 
area  must  have  attained  the  applicable 
NAAQS",  (2)  the  area  must  meet  all 
applicable  requirements  under  section 
110  and  part  D  of  the  CAA;  (3)  the  area 
must  have  a  fully  approved  SIP  under 
section  llO(k)  of  the  CAA;  (4)  the  air 
quality  improvement  must  be 
permanent  and  enforceable;  and,  (5)  the 
area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175A  of  the  CAA.  Section  107(d)(3)(D) 
allows  a  Governor  to  initiate  the 
redesignation  process  for  an  area  to 
apply  for  attainment  status.  Please  see 
EPA's  Technical  Support  Document 
(TSD)  for  a  detailed  discussion  of  these 
requirements. 

(1)  Attainment  of  the  NAAQS  for  Ozone 

Attainment  of  the  ozone  NAAQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  appendix 
H  to  that  section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 


over  a  three  year  period.  An  area  is  in 
attainment  of  the  standard  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  of  1.0  or  less 
per  calendar  year.  When  a  valid  daily 
maximum  hourly  average  value  is  not 
available  for  each  required  monitoring 
day  during  the  year,  the  missing  days 
must  be  accounted  for  when  estimating 
exceedances  for  the  year.  Appendix  H 
provides  the  formula  used  to  estimate 
the  expected  number  of  exceedances  for 
each  year. 

The  State  of  Texas'  request  is  based 
on  an  analysis  of  quality-assured  ozone 
air  quality  data  which  is  relevant  to  both 
the  maintenance  plan  and  to  the 
redesignation  request.  The  data  come 
from  the  State  and  Local  Air  Monitoring 
Station  network.  The  request  is  based  on 
ambient  air  ozone  monitoring  data 
collected  for  36  consecutive  months 
from  May  3,  1991,  through  May  2,  1994, 
encompassing  3  valid  ozone  seasons 
(1991-1993).  The  data  cleariy  show  an 
expected  exceedance  rate  of  zero  for  the 
ozone  standard. 

Appendix  H  does  not  explicitly 
address  the  situation  where  a  new  site 
collects  data  for  only  a  portion  of  the 
calendar  year.  However,  this  situation 
has  been  addressed  in  an  EPA 
memorandum,  "Ozone  and  Carbon 
Monoxide  Design  Value  Calculations," 
William  Laxton,  Director,  Technical 
Support  Division,  OAQPS,  June  18, 
1990  (Laxton  memo).  The  missing  data 
penalty  created  by  the  calculation  is 
designed  to  encourage  prompt  repair  or 
replacement  of  monitors,  rather  than  to 
discourage  air  pollution  control 
agencies  from  installing  new  monitoring 
sites  in  excess  of  the  number  required 
by  40  CFR  part  58.  For  this  reason,  the 
Laxton  memo  essentially  allows  an 
agency  which  installs  a  monitoring  site 
to  base  the  estimated  exceedance 
calculation  for  the  initial  year  on  the 
portion  of  the  year  following  start-up  of 
the  monitor.  Based  on  the  underlying 
reasoning  of  the  Laxton  memo  and  the 
fact  that  there  were  no  exceedances  at 
the  monitoring  site  during  the  peak 
ozone  season  of  May  through  September 
for  the  3-year  monitoring  period,  EPA 
accepted  the  data  as  an  adequate 
demonstration  that  the  ozone  standard 
was  attained  in  Victoria  County. 

In  addition  to  the  demonstration 
discussed  above,  EPA  required 
completion  of  air  network  monitoring 
requirements  set  forth  in  40  CFR  part 
58.  This  included  a  quality  assurance 
plan  revision  and  a  monitoring  network 
review  to  determine  the  adequacy  of  the 
ozone  monitoring  network.  The  TNRCC 
fulfilled  these  requirements  to  complete 
documentation  for  the  air  quality 
demonstration.  The  TNRCC  has  also 


committed  to  continue  monitoring  in 
this  area  in  accordance  with  40  CFR  part 
58. 

In  simi,  EPA  believes  that  the  data 
submitted  by  the  TNRCC  provides  an 
adequate,  demonstration  that  Victoria 
County  attained  the  ozone  NAAQS. 
Moreover,  the  monitoring  data  continue 
to  show  attainment  in  1994  and  in  1995 
to  date. 

If  the  monitoring  data  records  a 
violation  of  the  NAAQS  before  the 
direct  final  action  is  effective,  the  direct 
final  approval  of  the  redesignation  will 
be  withdrawn  and  a  proposed 
disapproval  substituted  for  the  direct 
final  approval. 

(2)  Section  110  Requirements 

For  purposes  of  redesignation,  to  meet 
the  requirement  that  the  SIP  contain  all 
apphcable  requirements  under  the  CAA, 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  CAA  prior  to  or  at  the  time 
the  State  submitted  its  redesignation 
request,  as  set  forth  in  EPA  policy.  EPA 
interprets  section  107(d)(3)(E)(v)  of  the 
CAA  to  mean  that,  for  a  redesignation 
request  to  be  approved,  the  State  must 
have  met  all  requirements  that  applied 
to  the  subject  area  prior  to  or  at  the  same 
time  as  the  submission  of  a  complete 
redesignation  request.  Requirements  of 
the  CAA  that  come  due  subsequently 
continue  to  be  applicable  to  the  area  at 
later  dates  (see  section  175A(c))  and,  if 
redesignation  of  any  of  the  areas  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 
These  requirements  are  discussed  in  the 
following  EPA  documents:  "Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  September  4,  1992,  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(CAA)  Deadlines."  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28, 1992,  and  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro,  Acting  Assistant 
Administrator,  September  17.  1993. 

EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2).  The  SIP  contains  enforceable 
emission  limitations,  requires 
monitoring,  compiling,  and  analyzing 
ambient  air  quality  data,  requires 
preconstruction  review  of  new  major 
stationary  sources  and  major 


modifications  to  existing  ones,  provides 
for  adequate  funding,  staff,  and 
associated  resources  necessary  to 
implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

(3j  Additional  Section  110  and  Part  D 
Requirements 

The  TNRCC  submitted  a  SIP  revision 
entitled  "Revisions  to  Texas  Regulation 
V  and  the  General  Rules  to  Meet 
Reasonably  Available  Control 
Technology  Requirements"  (Texas 
RACT  Catch-up  and  Victoria  County 
Fix-up).  This  SIP  revision  contains 
certain  recordkeeping  and  monitoring 
requirements  necessary  for  Victoria 
County  to  have  a  fully-approved  SIP 
under  section  110.  The  EPA  is 
approving  the  Texas  RACT  Catch-up 
and  Victoria  County  Fix-up  SIP 
revisions  together  in  a  separate  action 
concurrent  with  this  Victoria  County 
redesignation  request.  The  Texas  RACT 
Catch-up  and  Victoria  County  Fix-up 
direct  final  approval  notice  is  located  in 
the  final  rules  section  of  this  Federal 
Register.  If  adverse  or  critical  comments 
are  received  on  the  Texas  RACT  Catch- 
up and  Victoria  County  Fix-up  action, 
the  notice  will  be  converted  from  a 
direct  final  action  to  a  proposal  and 
those  comments  addressed  in  a 
subsequent  final  action.  In  such  a  case, 
the  Victoria  County  redesignation  direct 
final  action  will  be  converted  to  a 
proposal  as  well.  As  discussed  earlier  in 
this  document,  all  of  the  SIP 
requirements  must  be  met  by  the 
TNRCC  and  approved  by  EPA  into  the 
SIP  prior  to  or  concurrent  with  final 
action  on  the  redesignation  request. 

Before  Victoria  County  can  be 
redesignated  to  attainment,  it  also  must 
have  fulfilled  the  applicable 
requirements  of  part  D  of  the  CAA. 
Under  part  D,  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a)(1).  Since 
Victoria  County  is  considered 
nonclassifiable,  the  State  is  only 
required  to  meet  the  applicable 
requirements  of  subpart  1  of  part  D — 
specifically  sections  172(c)  and  176. 

Section  i72(c)(l)  requires  the 
implementation  ot  all  reasonably 
available  control  technology  (RACT)  as 
expeditiously  as  possible.  The  State  of 
Texas  has  adopted  VOC  RACT  rules 
under  the  following  general  categories: 
General  Volatile  Organic  Compound 


Sources,  Volatile  Organic  Compound 
Transfer  Operations,  Petroleum  Refining 
and  Petrochemical  Processes,  Solvent- 
Using  Processes,  Miscellaneous 
Industrial  Sources,  Consumer-Related 
Sources,  and  Administrative  Provisions. 
Incomplete/no  data  areas  such  as 
Victoria  County  must  correct  any  RACT 
deficiencies  regarding  the  enforceability 
of  existing  rules  in  order  to  be 
redesignated  to  attainment.  To  this  end, 
certain  monitoring,  recordkeeping,  and 
reporting  requirements  are  being  revised 
to  improve  the  enforceability  of  RACT 
in  Victoria  County  in  the  concurrent 
action  discussed  above.  With  the 
approval  of  these  revisions  the 
requirements  of  section  172(c)(1)  are 
fully  met  for  Victoria  County. 

Section  172(c)(2)  lists  requirements 
for  a  demonstration  of  reasonable 
further  progress  (RFP).  An  RFP 
demonstration  assumes  a  long 
nonattainment  period  or  a  large  amount 
of  reductions  required  to  attain  the 
standard.  Because  Victoria  County  is 
already  in  attainment,  EPA  considers 
Federal  measures,  such  as  the  Federal 
Motor  Vehicle  Control  Program  and 
Reid  Vapor  Pressure  requirement, 
sufficient  to  meet  the  RFP  requirement. 
See  the  General  Preamble  for  the 
'Implementation  of  Title  I  (57  FR  13498, 
13525-26, 13564). 

Section  172(c)(3)  requires  an 
emissions  inventory  as  part  of  an  area's 
attainment  demonstration.  The 
emissions  inventory  requirement  has 
been  met  by  the  submission  and 
approval  with  this  action  of  the  1992 
inventory  for  Victoria  County. 

Section  172(c)(9)  requires  that 
contingency  measures  be  developed 
should  an  area  fail  to  meet  the 
reasonable  further  progress  requirement. 
As  explained  in  the  General  Preamble 
(57  FR  13525),  EPA  believed  it  not 
appropriate  to  apply  this  requirement  to 
incomplete/no  data  areas  such  as 
Victoria  County.  Moreover,  since 
Victoria  County  has  met  the  RFP 
requirement,  and  has  demonstrated 
attainment  through  air  monitoring  data, 
the  contingency  measures  requirement 
of  section  172(c)(9)  no  longer  applies 
(57  FR  13564).  Thus,  the  State  is  not 
required  to  submit  section  172(c)(9) 
contingency  measures  for  Victoria 
County  to  be  redesignated. 

Section  172(c)(5)  requires  the 
development  of  a  New  Source  Review 
(NSR)  Program.  Although  Texas  has  had 
an  NSR  program,  revisions  required  by 
the  1990  Act  have  not  been  approved  by 
EPA.  Texas,  therefore,  does  not 
currently  have  a  fully  approved  NSR 
program.  However,  in  an  October  14. 
1994  memo  from  Mary  D.  Nichols. 
Assistant  Administrator  for  Air  and 


UMI 


12456         Federal  Register  /  Vol.  60.  No.  44  /  Tuesday.  March  7.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  44  /  Tuesday,  March  7.  1995  /  Rules  and  Regulations         12457 


Radiation,  entitled  "Part  D  New  Source 
Review  (part  D  NSR)  Requirements  for 
Areas  Redesignating  to  Attainment" 
(NSR  memo),  EPA  amended  one  aspect 
of  the  redesignation  guidance  by 
removing  the  requirement  that  an  area 
have  an  approved  NSR  program  prior  to 
the  area  requesting  redesignation  to 
attainment.  The  NSR  memo  explained 
that  EPA  now  believes  that  a  de  minimis 
exception  to  the  requirement  of  section 
107(d)(3)(E)  for  an  approved  part  D  NSR 
program  is  justifiable  in  certain  cases 
where  the  adoption  and  full  approval  of 
a  part  D  NSR  program  as  a  prerequisite 
to  redesignation  would  not  be  of 
significant  environmental  value.  Once 
an  area  has  been  redesignated  to 
attainment,  a  part  D  NSR  program  must 
be  replaced  by  the  Prevention  of 
Significant  Deterioration  (PSD)  program. 
Victoria  County's  maintenance  plan 
demonstrates  maintenance  without  the 
use  of  the  NSR  program;  therefore,  EPA 
does  not  require  the  part  D  NSR 
program  to  be  approved  prior  to 
approval  of  this  redesignation  request. 
Please  see  the  TSD  for  a  copy  of  the  NSR 
memo. 

Section  176(c)  of  the  CAA  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded,  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity"). 

Section  176  further  provides  that  the 
conformity  revisions  to  be  submitted  by 
the  States  must  be  consistent  with 
Federal  conformity  regulations  that  the 
CAA  required  EPA  to  promulgate. 
Congress  provided  for  the  State 
revisions  to  be  submitted  one  year  after 
the  date  for  promulgation  of  final  EPA 
conformity  regulations.  When  that  date 
passed  without  such  promulgation, 
EPA's  General  Preamble  for  the 
implementation  of  title  I  informed  the 
State  that  its  conformity  regulations 
would  establish  a  submittal  date  (see  57 
FR  13498. 13557  (April  16. 1992)).  The 
EPA  promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62118)  and  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattairunent  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A. 


Pursuant  to  40  CFR  51.396  of  the 
transportation  conformity  rule  and  40 
CFR  51.851  of  the  general  conformity 
rule,  the  State  of  Texas  was  required  to 
submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994.  Similarly,  Texas 
was  required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1, 1994.  Texas  submitted  its 
transportation  conformity  rules  to  EPA 
on  November  6, 1994.  The  State's 
general  conformity  rules  were  submitted 
to  EPA  on  November  22, 1994.  As  these 
requirements  did  not  come  due  until 
after  the  submission  date  of  the 
redesignation  request,  these  conformity 
rule  submissions  need  not  be  approved 
prior  to  taking  action  on  this 
redesignation  request. 

The  EPA  recently  published 
additional  guidance  on  maintenance 
plans  and  their  applicability  to 
conformity  issues  in  a  memorandum 
entitled  "Limited  Maintenance  Plan 
Option  for  Nonclassifiable  Ozone 
Nonattainment  Areas,"  (limited 
maintenance  plan  memo)  from  Sally  L. 
Shaver.  Director,  Air  Quality  Strategies 
&  Standards  Division,  on  November  16. 
1994.  This  limited  maintenance  plan 
memo  discusses  maintenance 
requirements  for  certain  areas 
petitioning  for  redesignation  to 
attainment.  Nonclassifiable  ozone 
nonattainment  areas  with  design  values 
less  than  85%  of  the  exceedance  level 
of  the  ozone  standard  are  no  longer 
required  to  project  emissions  over  the 
maintenance  period. 

The  Federal  transportation  conformity 
rule  (58  FR  62188)  and  the  Federal 
general  conformity  rule  (58  FR  63214) 
apply  to  areas  operating  under 
maintenance  plans.  Under  either  rule, 
one  means  by  which  a  maintenance  area 
can  demonstrate  conformity  for  Federal 
projects  is  to  indicate  that  expected 
emissions  from  planned  actions  are 
consistent  with  the  emissions  budget  for 
the  area.  Based  on  guidance  discussed 
in  the  limited  maintenance  plan  memo, 
emissions  inventories  in  areas  that 
qualify  for  the  limited  maintenance  plan 
approach  are  not  required  to  be 
projected  over  the  life  of  the 
maintenance  plan.  EPA  feels  it  is 
unreasonable  to  expect  that  such  an  area 
will  experience  so  much  growth  in  that 
period  that  a  violation  of  the  NAAQS 
would  occur.  Emissions  budgets  in 
limited  maintenance  plan  areas  would 
be  treated  as  essentially  not  constraining 
emissions  growth,  and  would  not  need 
to  be  capped  for  the  maintenance 


period.  In  these  cases.  Federal  projects 
subject  to  conformity  determinations 
could  be  considered  to  satisfy  the 
"budget  test"  of  the  Federal  conformity 
rules. 

(3)  Fully  Approved  SIP 

The  EPA  finds  that,  upon  approval  of 
the  Texas  RACT  Catch-up  and  Victoria 
County  Fix-up  SIP  revisions,  the  State  of 
Texas  will  have  a  fully  approved  SIP  for 
Victoria  County. 

(4)  Permanent  and  Enforceable 
Measures 

Under  the  CAA,  EPA  approved  Texas' 
SIP  control  strategy  for  the  Victoria 
County  nonattainment  area,  satisfied 
that  the  rules  and  the  emission 
reductions  achieved  as  a  result  of  those 
rules  were  enforceable.  Several  Federal 
and  Statewide  rules  are  in  place  which 
have  significantly  improved  the  ambient 
air  quality  in  Victoria  County.  Existing 
Federal  programs,  such  as  the  Federal 
Motor  Vehicle  Control  Program  and  the 
Reid  Vapor  Pressure  (RVP)  limit  of  7.8 
pounds  per  square  inch  for  gasoline  in 
Victoria  County,  will  not  be  lifted  upon 
redesignation.  These  programs  will 
counteract  emissions  growth  as  the 
county  experiences  economic  growth 
over  the  life  of  the  maintenance  plan. 

The  State  adopted  VOC  rules  such  as 
degreasing  and  solvent  clean-up 
processes;  surface  coating  rules  for  large 
appliances,  furniture,  coils,  paper, 
fabric,  vinyl,  cans,  miscellaneous  metal 
parts  and  products,  and  factory  surface 
coating  of  flat  wood  paneling;  solvent- 
using  rules  for  graphic  arts,  and 
miscellaneous  industrial  source  rules 
such  as  for  cutback  asphalt.  The 
applicable  RACT  rules  will  also  remain 
in  place  in  Victoria  County.  In  addition, 
the  State  permits  program,  the  PSD 
permits  program,  and  the  Federal 
Operating  Permits  program  will  help 
counteract  emissions  growth. 

The  EPA  finds  that  the  combination  of 
existing  EPA-approved  SIP  and  Federal 
measures  ensure  the  permanence  and 
enforceability  of  reductions  in  ambient 
ozone  levels  that  have  allowed  the  area 
to  attain  the  NAAQS. 

(5)  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

In  today's  document,  EPA  is 
approving  the  State's  maintenance  plan 
for  Victoria  County  because  EPA  finds 
that  the  TNRCC's  submittal  meets  the 
requirements  of  section  175A.  Thus,  the 
Victoria  County  nonattainment  area  will 
have  a  fully  approved  maintenance  plan 
in  accordance  with  section  175 A  as  of 
the  effective  date  of  this  redesignation. 
Section  175 A  of  the  CAA  sets  forth  the 
elements  of  a  maintenance  plan  for 


areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  demonstrates  that  attainment  will 
continue  to  be  maintained  for  the  ten 
years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  Each  of  the  section  175A  plan 
requirements  is  discussed  below. 

Demonstration  of  Maintenance 

The  requirements  for  an  area  to 
redesignate  to  attainment  are  discussed 
in  the  memorandum  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment."  John 
Calcagni.  Director.  Air  Quality 
Management  Division,  September  4. 
1992  (Calcagni  memo).  One  aspect  of  a 
complete  maintenance  demonstration 
discussed  in  the  Calcagni  memo  is  the 
requirement  to  develop  an  emission 
inventory  from  one  of  the  three  years 
during  which  the  area  has  demonstrated 
attainment.  This  inventory  should 
include  volatile  organic  compounds 
(VOC).  oxides  of  nitrogen  (NOx).  and 
CO  emissions  irom  the  area  in  tons  per 
day  measurements.  In  addition  to  the 
Calcagni  memo,  more  recent  guidance 
on  the  redesignation  of  certain 
nonattainment  areas  to  attainment  is 
provided  in  the  limited  maintenance 
plan  memo. 

Attainment  Inventory 

The  TNRCC  adopted  comprehensive 
inventories  of  VOC,  NOx,  and  CO 
emissions  from  area,  stationary,  and 
mobile  sources  using  1992  as  the  base 
year  to  demonstrate  maintenance  of  the 
ozone  NAAQS.  EPA  has  determined 
that  1992  is  an  appropriate  year  on 
which  to  base  attainment  level 
emissions  because  EPA  policy  allows 
States  to  select  any  one  of  the  three 
years  in  the  attainment  period  as  the 
attainment  year  inventory.  The  State 
submittal  contains  the  detailed 
inventory  data  and  summaries  by  source 
category. 

The  "TNRCC  provided  the  stationary 
source  estimates  for  each  company 
meeting  the  emissions  criteria  by 
requiring  the  submission  of  complete 
emission  inventory  questionnaires 
which  had  been  designed  to  obtain  site- 
specific  data.  The  TNRCC  generated 
area  source  emissions  for  each  source 


category  based  on  EPA's  "Procedures  for 
the  Preparation  of  Emissions  Inventories 
for  Precursors  of  Carbon  Monoxide  and 
Ozone,  Volume  I",  and  the  EPA 
document  entitled  "Compilation  of  Air 
Pollutant  Emission  Factors".  The  non- 
road  mobile  source  inventory  was 
developed  using  methodology 
recommended  in  EPA's  "Procedures  for 
Emission  Inventory  Preparation. 
Volume  IV:  Mobile  Sources". 
Additional  data  was  provided  with 
reference  to  an  EPA-sponsored  study 
entitled  "Nonroad  Engine  Emission 
Inventories  for  CO  and  Ozone 
Nonattainment  Boundaries."  On-road 
emissions  of  VOC.  NOx.  and  CO  were 
calculated  on  a  county-wide  basis  using 
EPA's  M0BILE5a  computer  model.  The 
biogenic  emissions  were  calculated 
using  the  EPA  software  package  entitled 
PC-BEIS.  This  package  yields  results  in 
U.S.  short  tons  per  day  (daily  emissions 
only). 

In  the  limited  maintenance  plan 
memo,  EPA  set  forth  new  guidance  on 
maintenance  plan  requirements  for 
certain  ozone  nonattainment  areas.  The 
limited  maintenance  plan  memo 
identified  criteria  through  which  certain 
nonclassifiable  ozone  nonattainment 
areas  could  choose  to  submit  less 
rigorous  maintenance  plans.  As 
mentioned  earlier,  the  method  for 
calculating  design  values  is  presented  in 
the  June  18. 1990  memorandum, 
"Ozone  and  Carbon  Monoxide  Design 
Value  Calculations,"  from  William  G. 
Laxton,  former  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards 
Technical  Support  Division. 
Nonclassifiable  ozone  nonattainment 
areas  whose  design  values  are 
calculated  at  or  below  0.106  parts  per 
million  (ppm)  at  the  time  of 
redesignation,  are  no  longer  required  to 
project  emissions  over  the  maintenance 
period.  The  0.106  ppm  represents  85% 
of  the  ozone  exceedance  level  of  0.125 
ppm.  As  explained  in  the  November  16, 
1994  limited  maintenance  plan  memo, 
the  EPA  believes  if  an  area  begins  the 
maintenance  period  at  or  below  85%  of 
the  ozone  exceedance  level  of  the 
NAAQS,  the  existing  Federal  and  SIP 
control  measures,  along  with  the  PSD 
program,  will  be  adequate  to  assure 
maintenance  of  the  ozone  NAAQS  in 
the  area.  Victoria  County  has  a 
calculated  design  value  of  0.100  ppm.  In 
light  of  that,  and  the  lack  of  any  recent 
history  of  violations  of  the  ozone 
NAAQS,  EPA  believes  that.it  is 
reasonable  to  conclude  that  the 
combination  of  the  RACT  measures  in 
the  SIP,  the  Federal  Motor  Vehicle 
Control  Program,  the  RVP  limit  of  7.8 
pounds  per  square  inch,  and  the 


applicability  of  preconstniction  review 
in  accordance  with  the  PSD 
requirements  of  part  C  of  Title  I, 
provides  adequate  assurance  that  the 
ozone  NAAQS  will  be  maintained. 
Thus,  the  EPA  believes  Victoria  County 
qualifies  for  the  limited  maintenance 
plan  approach. 

The  following  is  a  table  of  the  revised 
average  peak  ozone  season  weekday 
VOC  and  NOx  emissions  for  the 
biogenic  and  major  anthropogenic 
source  categories  for  the  1992 
attainment  year  inventory. 

Summary  of  VOC  Emissions 


Source  category 

Tons  per 
year 

Tons 
per 
day 

Point  Sources  

2180.10 
1940.41 

962.24 

5  97 

Area  Sources 

604 

Non-Road  Mobile 

Sources  

OrvRoad  Mobile 

Sources* 

3.55 
4  44 

Biogenic  Sources*  

26  32 

Total* 

46.32 

'Tons  per  year  calculations  were  not  sut>- 
mitted  for  ttiese  categories. 

Summary  of  NOx  Emissions 


Source  category 

Tons  per 
year 

Tons 
per 
day 

Point  Sources  

13339.91 
206.73 

985.47 

36  55 

Area  Sources  

035 

Non-Road  Mobile 
Sources  

On-Road  Mobile 
Sources*  

3.31 
8  01 

Biogenic  Sources*  .... 

Total*  

4822 

*Tons  per  year  calculations  were  not  sut> 
mitted  for  ttiese  categones. 

The  attainment  inventory  submitted 
by  TNRCC  for  Victoria  County  meets  the 
redesignation  requirements  as  discussed 
in  the  Calcagni  memo  and  limited 
maintenance  plan  memo.  Therefore,  the 
EPA  is  today  approving  the  emissions 
inventory  component  of  the 
maintenance  plan  for  Victoria  Coimty. 

Continued  Attainment 

Continued  attainment  of  the  ozone 
NAAQS  in  Victoria  County  will  depend, 
in  part,  on  the  Federal  and  State  control 
measures  discussed  previously. 
However,  the  ambient  air  monitoring 
site  will  remain  active  at  its  present 
location  during  the  entire  length  of  the 
maintenance  period.  This  data  will  be 
quality  assured  and  submitted  to  the 
Aerometric  Information  and  Retrieval 
System  (AIRS)  on  a  monthly  basis.  As 
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discussed  in  the  limited  maintenance 
plan  memo,  certain  monitored  ozone 
levels  will  provide  the  basis  for 
triggering  measures  contained  in  the 
contingency  plan.  Additionally,  as 
discussed  above,  during  year  8  of  the 
maintenance  period,  TNRCC  is  required 
to  submit  a  revised  plan  to  provide  for 
maintenance  of  the  ozone  standard  in 
Victoria  County  for  the  next  ten  years. 

Contingeacy  Plan 

Section  175 A  of  the  CAA  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  af^er  redesignation  of  the  area  to 
attainment.  The  contingency  plan 
should  clearly  identify  the  measures  to 
be  adopted,  a  schedule  and  procedure 
for  adoption  and  implementation,  and  a 
specific  time  Hmit  for  action  by  the 
State.  The  State  should  also  identify 
specific  triggers  which  will  be  used  to 
determine  when  the  measures  need  to 
be  implemented. 

The  TNRCC  has  selected  Stage  I  vapor 
control  as  its  contingency  measure.  At 
any  time  during  the  maintenance 
period,  if  the  Victoria  County  air  quality 
monitor  records  a  third  exceedance  of 
the  ozone  NAAQS  within  any 
consecutive  three-year  period  (a  level 
below  the  NAAQS),  the  TNRCC  will 
promulgate  a  rule  change  to  implement 
Stage  I  gasoline  controls  in  Victoria 
County.  This  rule  will  be  submitted  to 
EPA  within  6  months  of  the  third 
exceedance.  The  compliance  date  for 
appUcable  sources  in  Victoria  County 
will  be  6  months  after  TNRCC  adopts 
the  rule  change.  This  contingency 
measure  and  schedule  satisfies  the 
requirements  of  section  175A(d). 

In  addition,  the  State  has  adopted 
several  voluntary  measures  that, 
although  not  enforceable  and  therefore 
not  contingency  measures  that  could 
satisfy  section  175 A,  are  expected  to 
contribute  to  the  maintenance  of  air 
quality.  The  triggers  for  the  voluntary 
measures,  with  the  exception  of  the 
emissions  projection  measure,  are  at 
ozone  levels  below  the  standard,  to 
allow  the  State  to  take  early  action  to 
address  a  possible  violation  of  the 
NAAQS  before  it  occurs.  The  following 
trigger  levels  would  activate  measures: 
The  ozone  design  value  equals  or 
exceeds  85%  of  the  exceedance  level  of 
the  ozone  NAAQS,  or  0.106  ppm;  or  the 
monitor  shows  one  to  four  exceedances 
of  the  ozone  NAAQS  during  any 
consecutive  three-year  period. 

If  the  design  value  of  Victoria  County 
exceeds  .106  ppm  at  any  time  during  the 
maintenance  period,  Victoria  County 
officials  will  establish  a  voluntary  ozone 
advisory  program.  The  TNRCC  will 


coordinate  the  dissemination  of 
information  to  the  county  with  respect 
to  ozone  advisory  predictions,  voluntary 
compliance  measures  on  ozone  advisory 
days,  and  public  notification.  The  ozone 
advisory  program  will  be  functional 
within  6  months  of  notification  by  the 
TNRCC  that  the  ozone  design  value  for 
Victoria  County  has  reached  the  trigger 
level. 

If  the  monitor  records  an  exceedance 
of  the  ozone  NAAQS,  Victoria  County 
officials  will  establish  a  formal  ozone 
advisory  program.  This  formal  program 
will  be  staffed  sufficiently  to  operate  the 
program  on  a  daily  basis  during  the 
peak  ozone  season  (May  1 -September 
30).  The  formal  program  will  be  staffed 
and  functional  within  6  months  of 
notification  by  TNRCC  that  the  trigger 
level  has  been  reached. 

If  the  monitor  records  a  second 
exceedance  of  the  ozone  NAAQS  during 
any  consecutive  three-year  period,  the 
newly-formed  ozone  advisory  board  will 
institute  a  voluntary  program  with  area 
industry  to  reschedule,  revise,  or  curtail 
activities  for  the  ozone  advisory  days. 
This  program  will  be  developed  and 
available  for  use  within  30  days  after 
notification  by  the  TNRCC  that  this 
contingency  measure  will  be  required. 

If  Victoria  County  should  violate  the 
ozone  NAAQS  (4  exceedances  during 
any  consecutive  three-year  period) 
during  the  maintenance  period,  the 
TNRCC  will  require  an  additional 
voluntary  measure  to  be  implemented 
within  one  year  of  a  violation  of  the 
ozone  NAAQS.  A  complete  description 
of  these  voluntary  measures  and  their 
triggers  can  be  found  in  the  State's 
submittal.  Although  these  voluntary 
measures  do  not  qualify  as  contingency 
measures  under  section  175 A,  EPA  is 
hereby  approving  them  under  section 
1 10  for  whatever  strengthening  effect 
they  may  have  on  the  SIP. 

Final  Action 

The  EPA  has  evaluated  the  State's 
redesignation  request  for  Victoria 
County,  Texas,  for  consistency  with  the 
CAA,  EPA  regulations,  and  EPA  policy. 
The  EPA  believes  that,  with  the 
concurrent  approval  of  the  Texas  RACT 
Catch-up  and  Victoria  County  Fix-up 
submission,  the  redesignation  request 
and  monitoring  data  demonstrate  that 
Victoria  County,  Texas,  has  attained  the 
ozone  standard.  In  addition,  the  EPA 
has  determined  that,  vyith  the 
concurrent  approval  of  the  Texas  RACT 
Catch-up  and  Victoria  County  Fix-up 
submission,  the  redesignation  request 
meets  the  requirements  and  policy  set 
forth  in  the  General  Preamble  and 
policy  memorandum  discussed  in  this 
notice  for  area  redesignations,  and  today 


is  approving  Texas'  redesignation 
request  for  Victoria  County. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Feileral  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  8, 1995, 
unless  adverse  or  critical  comments  are 
received  by  April  6, 1995.  If  the  EPA 
receives  such  comments,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  a  subsequent  document 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received  on  this  action  or  the  Texas 
RACT  Catch-up  and  Victoria  County 
Fix-up  action,  the  pubHc  is  advised  that 
this  action  will  be  effective  May  8, 1995. 
Similarly,  if  adverse  or  critical 
comments  are  received  on  the  Texas 
RACT  Catch-up  and  Victoria  County 
Fix-up  action,  the  notice  on  that  action 
will  be  converted  to  a  proposal  and 
those  comments  addressed  in  a 
subsequent  final  action.  In  such  a  case, 
the  Victoria  County  redesignation  direct 
final  action  will  be  converted  to  a 
proposal  as  well. 

The  EPA  has  reviewed  this 
redesignation  request  for  conformance 
with  the  provisions  of  the  CAA  and  has 
determined  that  this  action  conforms  to 
those  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
fi'nal  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8, 1995.  Filing  a  petition 
for  reconsideration  of  this  final  rule  by 
the  Administrator  does  not  affect  the 
finality  of  this  rule  for  purposes  of 


judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
effectiveness  of  this  rule.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  EPA  from 
basing  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  section  7410(a)(2).  The 
Office  of  Management  and  Budget  has 
exempted  this  action  from  review  imder 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection,  Air 
pollution  control.  Area  designations, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental 
regulations,  National  parks.  Reporting 
and  recordkeeping.  Ozone,  Volatile 
organic  compounds,  and  Wilderness 
areas. 

Dated:  February  22, 1995. 
Jane  N.  Saginaw, 
Regional  Administrator  (6 A). 

40  CFR  parts  52  and  81  are  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2275  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  52.2275    Control  strategy  and 
regulations:  Ozone. 


(e)  Approval— The  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  submitted  an  ozone 
redesignation  request  and  maintenance 
plan  on  July  27, 1994,  requesting  that 
the  Victoria  County  ozone 
nonattainment  area  be  redesignated  to 
attainment  for  ozone.  Both  the 
redesignation  request  and  maintenance 
plan  were  adopted  by  TNRCC  in 
Commission  Order  No.  94-29  on  July 
27,  1994.  The  redesignation  request  and 
maintenance  plan  meet  the 
redesignation  requirements  in  section 
107(d)(3)(E)  of  the  Act  as  amended  in 
1990.  The  redesignation  meets  the 
Federal  requirements  of  section 
182(a)(1)  of  the  Clean  Air  Act  as  a 
revision  to  the  Texas  Ozone  State 
Implementation  Plan  for  Victoria 
County.  The  EPA  approved  the  request 
for  redesignation  to  attainment  with 
respect  to  ozone  for  Victoria  County  on 
May  8, 1995. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7871q. 

2.  In  Section  81.344,  the  attainment 
status  designation  table  for  ozone  is 
amended  by  revising  the  entry  for 
Victoria  County  under  "Designated 
Area"  to  read  as  follows: 

§81.344    Texas. 


Texas— Ozone 


ACTION:  Final  rule. 


Des- 

Designa- 
tion date 

Classification 

ignated 
area 

Type 

Date 
type 

Victoria 
Area, 
Vic- 
toria 
Cou- 
nty. 

Mays, 
1995. 

Attainment. 

• 

• 

•                             « 

• 

*                 * 

*         * 

* 

[FR  Doc.  95-5347  Filed  3-6-95;  8:45 

am] 

40  CFR  Parts  52  and  81 

[MI21 -04-6753,  MI1»-4)3-6754;  FRL-«160-6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 


SUMMARY:  On  July  21,  1994  the  USEPA 
published  a  proposal  to  approve  the 
1990  base  year  emission  inventory, 
basic  vehicle  inspection  and 
maintenance  (I/M)  and  the 
redesignation  to  attainment  and 
associated  section  175 A  maintenance 
plan  for  the  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  the 
seven-county  Detroit-Ann  Arbor, 
Michigan  area  as  a  State  Implementation 
Plan  (SIP)  revisions.  The  30-day 
comment  period  concluded  on  August 
22,  1994.  A  total  of  72  comment  letters 
were  received  in  response  to  the  July  21. 
1994  proposal,  62  favorable,  9  adverse 
and  1  request  to  extend  the  comment 
period.  On  September  8, 1994,  however, 
the  USEPA  published  a  correction 
document  and  15-day  extension  of  the 
comment  period  as  a  result  of  the 
inadvertent  omission  of  a  number  of 
lines  from  the  July  21,  1994  proposal. 
The  reopened  comment  period 
concluded  on  September  23, 1994.  An 
additional  25  comment  letters  were 
received  in  response  to  the  September  8, 
1994.  extension  of  public  comment 
period  regarding  the  July  21,  1994 
proposal  approval,  2  favorable,  22 
adverse  and  1  informational.  This  final 
rule  summarizes  all  comments  and 
USEPA's  responses,  and  finalizes  the 
approval  of  the  1990  base  year  emission 
inventory,  and  basic  I/M,  and  the 
redesignation  to  attainment  for  ozone 
and  associated  section  175A 
maintenance  plan  for  the  Detroit-Ann 
Arbor  area. 

EFFECTIVE  DATE:  This  action  will  be 
effective  April  6, 1995. 
ADDRESSES:  Copies  of  the  SIP  revisions, 
public  comments  and  USEPA's 
responses  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone 
Jacqueline  Nwia  at  (312)  88&-6081 
before  visiting  the  Region  5  Office.) 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Regulation 
Development  Section  (AT-18J),  Air 
Toxics  and  Radiation  Branch,  Air  and 
Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  Telephone 
Number  (312)  886-6081. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  1990  base  year  emission 
inventory,  basic  I/M,  and  redesignation 


UMI 


12460         Federal  Register  /  Vol.  60,  No.  44  /  Tuesday.  March  7,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  44  /  Tuesday,  March  7.  1995  /  Rules  and  Regulations         12461 


request  and  maintenance  plan  discussed 
in  this  rule  were  submitted  on  January 
5, 1993  (with  revisions  on  November  15, 
1993).  November  15,  1994  and 
November  12,  1994,  respectively,  by  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  for  the  Detroit- Ann 
Arbor  moderate  ozone  nonattainment 
area.  The  Detroit-Ann  Arbor  area 
consists  of  Livingston,  Macomb, 
Monroe,  Oakland,  St.  Clair,  Washtenaw, 
and  Wayne  counties.  On  July  21, 1994, 
(59  PR  37190)  the  USEPA  published  a 
proposal  to  approve  the  1990  base  year 
emission  inventory,  basic  I/M,  and 
redesignation  request  and  associated 
section  175A  maintenance  plan  as 
revisions  to  the  Michigan  ozone  SIP.  On 
September  8, 1994  (59  PR  46479  and 
46380),  the  USEPA  published  a 
correction  notice  and  15-day  extension 
of  the  comment  period  as  a  result  of  the 
inadvertent  omission  of  a  number  of 
lines  from  the  July  21, 1994  proposal. 
Adverse  comments  were  received 
regarding  the  proposed  rule.  The  final 
rule  contained  in  this  Federal  Register 
addresses  the  comments  which  were 
received  during  the  public  comment 
periods  and  announces  USEPA's  final 
action  regarding  the  1990  base  year 
emission  inventory,  basic  I/M,  and 


redesignation  and  section  175 A 
maintenance  plan  for  the  Detroit-Ann 
Arbor  area.  A  more  detailed  discussion 
in  response  to  each  comment  is 
contained  in  the  USEPA's  Technical 
Support  Document  (TSD),  dated 
February  3, 1995  firom  Jacqueline  Nwia 
to  the  Docket,  entitled  "Response  to 
Comments  on  the  July  21,  1994  Proposal 
to  Approve  the  1990  Base  Year  Emission 
Inventory,  Basic  I/M,  and  Redesignation 
to  Attainment  for  Ozone  and  Section 
1 75  A  Maintenance  Plan  for  the  Detroit- 
Ann  Arbor  Area,"  which  is  available 
from  the  Region  5  office  listed  above. 

II.  Public  Comments  and  USEPA 
Responses  and  Final  Rulemaking 
Actions 

Table  of  Contents 

A.  1990  Base  Year  Emission  Inventory 

I.  Public  Comments  and  USEPA  Response 

II.  Final  Rulemaking  Action 

B.  Inspection  and  Maintenance 

I.  Public  Comments  and  USEPA  Response 

II.  Final  Rulemaking  Action 
C.  Redesignation 

I.  Public  Comments  and  USEPA  Response 

II.  Final  Rulemaking  Action 


A.  1990  Base  Year  Emission  Inventory 

I.  Public  Comments  and  USEPA 
Responses 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
regarding  the  1990  base  year  emission 
inventory. 

Comment 

Two  commentors  note  an  error  in  the 
1990  base  year  emission  inventory 
portion  of  the  proposed  action.  One  of 
these  commentors  notes  that  the  total 
tons  of  volatile  organic  compounds 
(VOC)  per  summer  weekday  emitted 
from  non-road  mobile  sources  is  listed 
as  531.03  for  this  source  category.  Th» 
correct  number  submitted  by  MDNR  is 
111.67. 

USEPA  Response 

The  USEPA  acknowledges  this  error. 
The  VOC  emissions  per  summer 
weekday  from  the  non-road  mobile 
source  category  in  the  July  21, 1994 
proposal  (p.  37192)  will  be  changed  to 
reflect  the  number  submitted  by  MDNR, 
111.67.  In  addition,  the  total  tons  of 
VOC  per  summer  weekday  in  the  same 
table  will  be  changed  to  971.92.  Tho 
Daily  VOC  Emissions  table  is  changed 
and  appears  as  follows: 


Daily  VOC  Emissions  From  All  Sources— Tons/Summer  Weekday 

Ozone  nonattainment  area 

Point 

source 

emissions 

Area  source 
emissions 

On-road 
mobile 
source 

emissions 

Non-road 

mobile 

source 

emmissions 

Biogenic 
emissions 

Total  emis- 
sions 

Detroit/Ann  Art)or 

167.08 

252.27 

327.00 

111.67 

113.90 

971.92 

n.  Final  Rulemaking  Action 

The  USEPA  approves  the  ozone 
emission  inventory  SIP  submitted  to  the 
USEPA  for  the  Detroit-Ann  Arbor  area 
as  meeting  the  section  182(a)(1) 
requirements  of  the  Clean  Air  Act  (Act) 
for  emission  inventories. 

B.  Inspection  and  Maintenance 

I.  Public  Comments  and  USEPA 
Responses 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
regarding  Insp>ection  and  Maintenance. 

Comment 

One  commentor  suggests  that  the 
USEPA's  redesignation  decision  should 
be  explicitly  conditioned  upon  the 
requirement  for  the  Michigan 
Department  of  Transportation  to 
implement  enhanced  I/M  240  as  a 
contingency  measure.  At  a  bare 
minimum,  the  maintenance  plan  should 
include  the  BAR  90  emissions  test  with 


visual  anti-tampering  check  for  all  cars 
newer  than  1975  with  no  Medicaid 
waiver. 

USEPA  Response 

The  Act  requires  that  nonattainment 
areas  classified  as  moderate  adopt  and 
submit  as  a  SIP  revision  provisions  for 
implementation  of  a  basic  I/M  program. 
See  sections  182(a)(2)(B)(i)  and  (b)(4). 
Since  the  Detroit-Ann  Arbor  area  was 
classified  as  moderate  nonattainment  for 
ozone,  the  Act  requires  an  I/M  program 
that  meets  the  basic  I/M  performance 
standard.  The  Detroit-Ann  Arbor  area 
has  implemented  an  I/M  program  since 
1986,  as  required  by  the  pre-1990  Act. 
The  area,  therefore,  must  provide  for 
upgrades  to  the  current  I/M  program  to 
the  level  of  a  basic  I/M  program.  Under 
recent  revisions  to  the  national  I/M  rule 
(January  5, 1995,  60  FR  1735),  however, 
areas  that  have  requested  redesignation 
to  attainment,  and  are  otherwise  eligible 
to  obtain  approval  of  the  request,  may 


defer  adoption  and  implementation  of 
otherwise  applicable  requirements 
established  in  the  originally 
promulgated  I/M  rule '.  The  State  was 
required  to  submit  and  has  submitted, 
as  a  contingency  measure  within  the 
section  175A  maintenance  plan  a 
commitment,  legislative  authority  and 
an  enforceable  schedule  for  adoption 
and  implementation  of  a  basic  I/M 
program.  The  contingency  plan  is 
described  in  detail  in  a  subsequent 
USEPA  response  within  this  Federal 
Register. 

Comment 

One  commentor  requests  that  the 
USEPA  delay  approval  of  the 
redesignation  request  until  Michigan's 
Joint  Committee  on  Administrative 
Rules  completes  its  review  of  the  I/M 
legislation  and  the  USEPA  confirms  that 
the  essential  elements  Usted  at  59  FR 


37193-94  regarding  basic  I/M,  upon 
which  redesignation  approval  relies,  are 
still  in  place. 

USEPA  Response 

The  USEPA  cannot  delay  approval  of 
the  redesignation,  since  Michigan  has 
submitted  the  elements  required  and 
necessary  to  establish  basic  I/M  as  a 
contingency  measure  in  the  section 
175A  maintenance  plan  as  provided  for 
by  the  revisions  to  the  national  I/M  rule. 
As  presented  in  the  July  21,  1994 
proposal,  the  State  submittal  contains 
the  essential  elements  listed  at  59  FR 
37193-94.  Basic  I/M,  if  implemented  as 
a  contingency  measure,  may  be 
implemented  in  Wayne,  Oakland,  and 
Macomb  counties  and  expanded  to 
Washtenaw  county. 

Comment 

One  commentor  is  concerned  that 
expanding  upgraded  ^  basic  I/M  to 

Washtenaw,  St.  Clair,  Livingston  and 
Monroe  counties  is  subject  to  potential 
legislative  veto  after  the  need  for 
contingency  measures  is  triggered.  The 
commentor  states  that  because 
Michigan's  legislature  can  unilaterally 
rescind  the  provisions  to  extend  basic 
1/M  programs  to  Washtenaw,  St.  Clair, 
Livingston  and  Monroe  counties  (1993 
Mich.  Pub.  Act  232  §8(2)(c)  &  (d)), 
Michigan's  provisions  do  not  appear  to 
meet  even  the  relaxed  standards 
proposed  in  the  June  28, 1994  revisions 
to  the  national  I/M  rule,  59  FR  33237, 
as  being  fully  self-implementing  and 
enforceable  under  all  circumstances. 
Therefore,  Michigan's  basic  I/M  SIP  is 
not  complete  or  approvable. 
Consequently,  the  Detroit-Ann  Arbor 
area  is  not  eligible  for  redesignation. 

USEPA  Response 

Sections  8(2)(c)  and  (d)  of  Michigan's 
Enrolled  House  Bill  5016  only  apply  if 
the  redesignation  request  is  disapproved 
and  basic  I/M  must  be  implemented  in 
the  entire  7-county  Detroit-Ann  Arbor 
area  (Wayne,  Oakland,  Macomb, 


'  I/M  rule  was  promulgated  on  November  5,  1992, 
57  FR  52950. 


'The  Act  requires  States  to  make  changes  to 
improve  existing  I/M  programs  or  implement  new 
ones.  Section  182(a)(2)(B)(i)  requires  States  to 
submit  SIP  revisions  for  any  o^one  nonattainment 
area  which  has  been  classified  as  marginal, 
pursuant  to  section  181(a)  of  the  Act,  with  an 
existing  I/M  program  that  was  part  of  a  SIP  prior 
to  enactment  of  the  Act  or  any  area  that  was 
required  by  the  Act,  as  amended  in  1977,  to  have 
an  I/M  program,  to  bring  the  program  up  to  the  level 
required  in  pre-1990  USEPA  guidance,  or  to  \/hat 
had  been  committed  to  previously  in  the  SIP, 
whichever  was  more  stringent.  Areas  classified  as 
moderate  and  worse  were  also  subject  to  this 
requirement  to  improve  programs  to  this  level.  The 
Detroit-Ann  Arbor  area,  a  moderate  ozone 
nonattainment  area,  had  in  effect  an  I/M  program 
pursuant  to  the  1977  Act.  The  area,  therefore,  was 
required  to  improve  its  existing  I/M  program  to 
meet  the  basic  I/M  program  requirements. 


Washtenaw,  St.  Clair,  Livingston,  and 
Monroe  counties).  The  45-day 
notification  period  in  section  8(2)(d)  of 
Michigan  Enrolled  House  Bill  5016  is 
only  applicable,  as  described  in  section 
8(2)(c),  if  the  redesignation  is  not 
approved  and  the  State  must  implement 
basic  I/M  to  meet  the  section  182(b) 
requirements.  Clearly,  the  45-day 
notification  period  is  not  applicable  for 
implementation  of  I/M  as  a  contingency 
measure.  It  is  important  to  acknowledge 
that  only  notification  to  the  legislature 
is  required,  and  that  no  affirmative 
action  on  the  part  of  the  legislature  is 
necessary  to  allow  the  program  to  be 
implemented.  In  addition.  States  at  any 
time  are  able  to  amend  existing  rules 
and/or  regulations  for  any  required 
program  as  a  matter  of  State  law.  This 
ability  is  not  a  reason  for  disapproval  of 
any  State  submittal  because  such 
unilateral  State  action  would  not  affect 
the  Federal  enforceabihty  of  the  version 
of  the  State  law  or  regulation  the  USEPA 
had  approved  into  the  SEP.  The  I/M 
legislation  for  the  Detroit-Ann  Arbor 
area  satisfies  the  requirements  of  the 
revisions  to  the  national  I/M  rule. 

Sections  8(2)(a)  and  (b)  of  the 
legislation  apply  if  the  area  is 
redesignated,  and  basic  I/M  is 
implemented  as  a  contingency  measure 
or  as  a  condition  for  approval  of  the 
redesignation  request.  In  particular, 
section  8(2)(a)  provides  that  basic  I/M 
may  be  implemented  as  a  contingency 
measure  in  Wayne,  Oakland  and 
Macomb  county  and  also  expanded  to 
Washtenaw  county,  if  necessary. 
Together,  the  basic  I/M  submittal  and 
redesignation  request  and  the  section 
175 A  maintenance  plan  for  the  Detroit- 
Ann  Arbor  area  (1)  provide  for  the 
adoption  of  implementing  regulations 
for  a  basic  I/M  program,  meeting  the 
national  basic  I/M  requirements  without 
further  legislation,  (2)  provide  for  the 
implementation  of  basic  I/M  upgrades 
as  a  contingency  measure  in  the 
maintenance  plan  upon  redesignation, 
(3)  contain,  as  a  contingency  measure 
within  the  maintenance  plan,  a 
commitment  by  the  Governor  to  adopt 
regulations  to  implement  I/M  in 
response  to  a  specified  triggering  event, 
and  (4)  contain  a  commitment  including 
an  enforceable  schedule  for  adoption 
and  implementation  of  a  basic  I/M 
program,  as  provided  in  the  revisions  to 
the  national  I/M  rule.  The  revisions  to 
the  I/M  rule  do  not,  however,  require 
that  the  basic  I/M  SIP  be  hilly  self- 
implementing.  Consequently,  contrary 
to  the  commentor's  statement,  the  basic 
I/M  SIP  is  complete  and  approvable  and 
the  Detroit-Ann  Arbor  area  is  eligible  for 
redesignation. 


Comment 

One  commentor  states  that  the  USEPA 
cannot  redesignate  the  Detroit-Ann 
Arbor  area  because  Michigan's  basic 
I/M  SEP  submission  does  not  even 
satisfy  the  requirements  of  the  USEPA's 
unlawful  policy.  In  particular,  the 
commentor  argues  that  since  the 
legislature  could  at  any  time  amend  the 
legislative  authority,  the  USEPA  should 
require  the  State  to  submit  adopted 
regulations  with  a  basic  I/M  SIP.  The 
commentor  further  argues  that  Michigan 
did  not  submit  a  sufficiently  specific 
and  enforceable  schedule  for  adoption 
and  implementation  of  a  basic  I/M 
program  upon  a  specified  triggering 
event.  The  commentor  also  notes  that  if 
the  State  has  not  adopted  the        * 
regulations  necessary  to  implement  the 
contingency  measure,  such  measure  will 
not  correct  any  violation  promptly  as 
required  by  the  Act  and  USEPA 
guidance. 

USEPA  Response 

The  commentor  states  that  the  45-day 
notice  provided  in  the  legislation  prior 
to  implementation  of  a  required  I/M 
program  ensures  that  the  legislature  can 
repeal  the  legislative  authority  before  it 
takes  effect.  This  commentor's 
interpretation  of  Michigan's  Enrolled 
House  Bill  5016  is  incorrect.  The  45-day 
notification  period  in  section  8(2)(d)  of 
Michigan  Enrolled  House  Bill  5016  is 
only  applicable  under  the  scenario 
described  in  section  8(2)(c),  if  the 
redesignation  is  not  approved  and  the 
State  must  implement  basic  I/M  to  meet 
the  section  182(b)  requirements.  Thus, 
as  discussed  earlier,  the  45-day 
notification  period  is  not  applicable  for 
implementation  of  I/M  as  a  contingency 
measure. 

The  USEPA  further  responds  that 
Michigan  has  submitted  as  part  of  the 
175 A  maintenance  plan  an  enforceable 
schedule  for  adoption  and 
implementation  of  basic  I/M  as  a 
contingency  measure.  Section  6.8.3  of 
the  State's  submittal  indicates  that 
adoption  and  implementation  schedules 
for  contingency  measures  would  be 
consistent  with  those  specified  in  the 
Act  and  any  corresponding  regulations 
and  submitted  as  part  of  the  technical 
urban  airshed  modeling  (UAM)  analysis. 
The  I/M  redesignation  rule  provides  the 
relevant  adoption  and  implementation 
schedules.  If  the  Governor  chooses  I/M 
to  be  implemented  as  the  contingency 
measure,  under  the  schedule  of  the  1/M 
redesignation  rule  Michigan 
incorporated  by  reference,  the  State 
would  need  to  adopt  I/M  within  one 
year  of  the  trigger  date.  Michigan's 
submittal  defined  the  trigger  date  as  the 
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date  that  the  State  certifies  to  the 
USEPA  that  the  air  quality  data  are 
quality  assured,  which  will  be  no  later 
than  30  days  after  an  ambient  air  quality 
violation  is  monitored.  Pursuant  to  the 
I/M  redesignation  rule,  the  trigger  date 
is  the  date  no  later  than  when  the 
USEPA  notifies  the  State  of  a  violation. 
As  long  as  the  trigger  date  as  defined  by 
Michigan  occurs  prior  to  the  date  the 
USEPA  notifies  the  State  of  a  violation, 
Michigan's  timeframe  for  implementing 
I/M  as  a  contingency  measure  is 
consistent  with  the  I/M  redesignation 
rule.  Because  it  often  takes  several 
months  for  the  USEPA  to  obtain  the  data 
and  confirm  a  violation,  it  is  unlikely 
that  the  trigger  date  as  defined  by 
Michigan  will  be  later  than  that  defined 
in  the  I/M  redesignation  rule.  However, 
if  the  USEPA  does  notify  the  State  of  a 
violation  prior  to  the  State  certifying  to 
the  USEPA  that  the  ambient  air  quality 
data  assure  a  violation,  then  the  trigger 
date  will  be  the  date  of  the  USEPA 
notification  to  the  State,  consistent  with 
the  I/M  redesignation  rule.  The  basic  1/ 
M  program,  if  selected  as  a  contingency 
measure,  must  be  implemented  within 
24  months  of  the  trigger  date,  or  12 
months  after  the  adoption  of 
implementing  regulations.  This 
schedule  is  consistent  with  the  I/M 
redesignation  rule,  which  is  the 
applicable  regulation  for  purposes  of 
establishing  an  adoption  and 
implementation  schedule.  This 
schedule  is  specific  and  enforceable 
since  it  will  be  incorporated  into  the  SIP 
as  part  of  the  section  175  A  maintenance 
plan.  The  section  175A(d)  requirement 
for  contingency  provisions  is  that  they 
must  promptly  correct  a  violation  of  the 
NAAQS.  The  USEPA  believes  that  the 
schedule  provided  for  implementation 
of  a  basic  1/M  program  within  the 
Detroit-Ann  Arbor  area's  section  175A 
maintenance  plan  is  sufficient  to 
address  this  requirement  in  light  of  the 
logistics  of  adopting  and  implementing 
a  basic  I/M  program. 

The  commentor  also  indicated  that 
the  Michigan  submittal  does  not  satisfy 
the  USEPA's  requirement  of  a  "specified 
and  enforceable  schedule"  because  it 
does  not  include  a  timetable  of  steps 
necessary  to  get  the  required  regulations 
adopted.  As  discussed  above,  because 
Michigan  incorporated  by  reference  the 
timetable  of  the  I/M  redesignation  rule, 
adoption  of  I/M  regulations  is  specified 
to  occur  within  one  year  of  the  trigger 
date.  The  only  other  interim  step 
necessary  to  get  the  required  regulations 
adopted  is  the  proposal  of  draft 
regulations.  Although  the  Michigan 
submittal  did  not  specify  a  date  for  the 
proposal,  the  State's  commitment  to  a 


date  for  promulgation  of  the  final  rule 
implies  that  the  draft  regulations  will  be 
proposed  on  a  date  no  later  than  that 
necessary  to  provide  for  notice  and 
comment  and  a  hearing  on  the  draft 
regulations.  Because  Michigan's 
submittal  specified  a  timetable  to  get  the 
final  regulations  adopted,  the  Michigan 
submittal  has  met  the  requirement  to 
provide  a  specified  and  enforceable 
schedule. 

A  commentor  also  suggested  that  a 
determination  that  actual  emissions 
from  mobile  sources  actually  exceed 
those  predicted  in  the  emission 
inventories  should  also  be  included  as 
a  triggering  event.  This  is  neither  a 
requirement  of  the  Act  nor  of  USEPA 
policy,  although  it  has  been  suggested  as 
a  possible  triggering  event  in  guidance, 
and  States  are  encouraged  to  use  it. 

Comment 

One  commentor  challenges  the 
adequacy  of  Michigan's  demonstration 
that  its  I/M  program  did  not  contribute 
to  Southeast  Michigan's  attainment,  and 
urged  reconsideration  of  the  proposed 
elimination  of  the  program  after  1995. 

USEPA  Response 

Michigan  did  not  claim  that  the 
current  I/M  program  did  not  contribute 
to  the  Detroit-Ann  Arbor's  attainment, 
nor  did  it  claim  credit  for  the  emission 
reductions  achieved  as  a  result  of  the 
program  within  the  attainment 
demonstration.  Furthermore,  neither  the 
State  nor  the  USEPA  has  proposed  or 
suggested  that  the  current  I/M  program 
be  eliminated  after  1995.  In  fact,  the 
State  must  continue  to  implement  its 
current  I/M  program  as  well  as  all  other 
SIP  control  measures  that  were 
contained  in  the  SIP  prior  to  the 
submittal  of  a  complete  redesignation 
request.  The  September  Shapiro^ 
memorandum  reviews  and  reinforces 
the  USEPA's  policy  on  SIP  relaxations, 
particularly  in  the  context  of 
redesignation.  The  memorandum  notes 
that  the  USEPA's  general  policy  is  that 
a  State  may  not  relax  the  adopted  and 
implemented  SIP  for  an  area  upon  the 
area's  redesignation  to  attainment 
unless  an  appropriate  demonstration, 
based  on  computer  modeling,  is 
approved  by  the  USEPA.  Existing 
control  strategies  must  continue  to  be 
implemented  in  order  to  maintain  the 
standard.  Although  section  175 A 
recognizes  that  SIP  measures  may  be 
moved  to  the  contingency  plan  upon 
redesignation,  such  a  SIP  revision  may 


'September  17. 1993  memorandum  from  Michael 
H.  Shapiro,  entitled  SIP  Requirements  for  Areas 
Submitting  Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon  Monoxide 
NAAQS  on  or  after  November  15,  1992. 


be  approved  only  if  the  State  can 
adequately  demonstrate  that  such  action 
will  not  interfere  with  maintenance  of 
the  standard.  A  demonstration  for  an 
area  redesignated  to  attainment  for 
ozone  would  entail  submittal  of  an 
attainment  modeling  demonstration 
with  the  USEPA's  current  Guideline  on 
Air  Quality  Models,  showing  that  the 
control  measure  is  not  needed  to 
maintain  the  ozone  NAAQS.  Also,  see 
memorandum  from  Gerald  A.  Emison, 
April  6, 1987,  entitled  Ozone 
Redesignation  Policy. 

Comment 

One  commentor  states  that  the 
USEPA's  policy  of  approving  a  basic  1/ 
M  SIP  revision  that  does  not  include 
adopted  regulations  is  unlawful. 

USEPA  Response 

The  USEPA's  specific  response  to 
these  comments  is  published  in  the 
USEPA's  final  rulemaking  on  the 
revisions  to  the  national  I/M  rule.  See 
January  5, 1995,  60  FR  1735.  In  that 
rulemaking,  the  commentor  also 
submitted  similar  remarks  and  the 
USEPA's  responses  to  those  comments 
appear  in  the  docket  for  that 
rulemaking.  It  is  appropriate  for  the 
USEPA  to  rely  on  the  final  I/M  rule 
revisions  in  taking  today's  final  action, 
and  this  rulemaking  is  not  the 
appropriate  forum  in  which  to  challenge 
the  validity  of  the  I/M  rule  revisions. 

II.  Final  Rulemaking  Action 

The  USEPA  approves  the  basic  I/M 
program  submitted  to  the  USEPA  for  the 
Detroit-Ann  Arbor  area  as  meeting  the 
revised  national  I/M  rule  (January  5, 
1995,  60  FR  1735)  for  areas  redesignated 
from  nonattainment  to  attainment, 
consequently  satisfying  the 
requirements  of  section  182(a)(2)(B)(i)  of 
the  Act. 

C.  Redesignation 

I.  Public  Comments  and  USEPA 
Responses 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
regarding  the  redesignation  of  the 
Detroit-Ann  Arbor  area  to  attainment  for 
ozone. 

Comment 

One  commentor  notes  that  if  an 
expeditious  review  and  approval  of 
MDNR's  request  had  occurred  prior  to 
the  1994  ozone  season,  then  any  ozone 
violation  thereafter  would  have 
prompted  the  implementation  of  a 
contingency  measure  from  the 
maintenance  plan  to  correct  the  air 
quality  problem. 


USEPA  Response 

The  Act  authorizes  the  USEPA  up  to 
18  months  from  submittal  to  act  on  a 
State's  request  to  redesignate.  See 
section  107(d)(3)(D).  The  process  for 
redesignating  areas  to  attainment  is  a 
complex  one  which  is  designed  not  only 
to  identify  areas  which  currently  have 
clean  air,  but  also  to  assure  that  clean 
air  will  be  maintained  in  the  future. 
There  are  many  statutory  requirements 
which  must  be  satisfied  before  the 
redesignation  request  can  be  processed, 
including  review  and  approval  of  all 
revisions  to  the  SIP  for  programs  whose 
deadlines  came  due  prior  to  submittal  of 
the  redesignation  request  to  the  USEPA. 
See  September  Calcagni  *  memorandum 
and  September  Shapiro.  Before  the 
USEPA  could  finally  redesignate  the 
area  to  attainment,  all  remaining  items 
had  to  be  finally  approved,  including: 
(1)  the  State  regulations  for  Reasonable 
Available  Control  Technology  (RACT) 
for  VOC,5  (2)  the  section  182(0  oxides 
of  nitrogen  (NOx)  RACT  exemption 
petition,  and  3)  revisions  to  the  national 
motor  vehicle  I/M  rule.  The  USEPA 
could  not  redesignate  the  Detroit-Ann 
Arbor  area  until  these  actions  were 
finalized.  Because  all  these  actions  were 
finalized,  the  Federal  action  on  the 
redesignation  can  be  completed. 
Furthermore,  if  a  violation  had  occurred 
during  the  pendency  of  the  USEPA's 
review  of  the  ozone  redesignation 
request,  the  USEPA  could  not  approve 
the  request  since  the  area  would  not 
have  remained  in  attainment.  As  a 
consequence,  further  control  measures 
would  have  been  required  under  the 
Act. 

In  any  case,  the  commentor's  concern 
is  moot,  since  no  violations  of  the  ozone 
NAAQS  occurred  during  the  1994  ozone 
season. 

Comment 

One  commentor  suggests  that 
redesignation  requests  should  be  Table 
I  decisions  to  ensure  national 
consistency. 

USEPA  Response 

An  October  4, 1993  memorandum 
from  Michael  H.  Shapiro,  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  revised  the  SIP  tables 
initially  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214).  The  USEPA  revised  these  tables 
in  conjunction  with  the  Office  of 


'September  4,  1992  memorandum  from  John 
Calcagni.  entitled  Procedures  for  Processing 
Requests  to  Bedesignate  Areas  to  Attainment. 

'The  VOC  RACT  rules  Were  approved  in  a  final 
rulemaking  published  on  September  7,  1994  In  the 
Federal  Register  (59  FR  46213  and  46182). 


Management  and  Budget  (OMB).  The 
revisions  classified  all  redesignation, 
except  those  for  total  suspended 
particulate,  as  Table  2  actions.  These 
actions  require  the  Regional 
Administrator's  decisions  and 
concurrence,  but  provide  a  40-day 
opportunity  for  Headquarters  review 
before  concurrence  by  the  Regional 
Administrator.  The  40-day  Headquarters 
review  is  intended  to  function  as  a 
check  for  national  consistency  and  the 
USEPA  believes  that  this  system 
provides  adequate  assurances  of 
consistency. 

Comment 

One  commentor  notes  that  the 
USEPA's  proposed  redesignation  relies 
on  data  from  1993  which  was  not 
included  in  Michigan's  November  12, 
1993  request,  and  was  not  subject  to 
public  comment.  Further,  there  is  an 
inconsistency  between  the  years  offered 
by  Michigan  as  a  basis  for  redesignation 
1990-92  and  the  years  selected  by  the 
USEPA  as  the  basis  for  considering  and 
actually  proposing  the  redesignation 
(1991-1993).  Therefore,  Michigan's 
redesignation  request  was  not 
"complete"  on  November  12,  1993. 

USEPA  Response 

As  stated  in  the  proposed  rulemaking, 
Michigan  submitted  ambient  data  for 
1990-1992  in  its  November  12, 1993 
submission,  but  did  not  submit  1993 
ozone  data  because  it  was  not 
completely  quality-assured  at  the  time 
the  request  was  being  developed.  Under 
the  guidance  of  the  USEPA,  the  State 
submitted  the  3  most  recent  consecutive 
years  of  complete  air  monitoring  data 
(1990-1992),  with  the  understanding 
that  shortly  thereafter,  the  1993  ozone 
season  data  would  be  available  in  AIRS 
for  the  USEPA  to  review.  The  1993 
ozone  data  was  considered  by  the 
USEPA  and  was  subject  to  public 
comment  as  a  result  of  the  July  21,  1994 
proposed  rulemaking.  Regardless  of 
which  years  of  data  are  used,  1990-1992 
or  1991-1993,  Michigan  has 
demonstrated  attainment  of  the  ozone 
NAAQS  in  the  Detroit-Ann  Arbor  area 
by  providing  monitoring  data  with  no 
violations.  Completeness  of  a  SIP 
submittal  is  based  on  the  criteria 
established  in  40  CFR  part  51,  appendix 
V.  Using  these,  the  USEPA  found  the 
November  12,  1993  submittal  complete 
in  a  letter  to  Michigan  dated  January  7, 
1994.  The  use  of  1993  ozone  season  data 
that  was  not  completely  quality-assured 
at  the  time  of  the  November  12, 1993 
submission  does  not  alter  the 
conclusion  that  the  submission,  which 
the  USEPA  found  complete  was  based 


on  3  consecutive  years  of  air  monitoring 
data. 

Comment 

One  commentator  alleges  that 
USEPA's  notice  of  proposed  approval  of 
the  redesignation  is  a  product  of  undue 
haste  since  the  action  was  incomplete 
and  failed  to  give  adequate  notice  of 
plans  for  verification  of  continued 
attainment.  The  action  skips  portions  of 
paragraph  (b)  Demonstration  of 
Maintenance  and  paragraph  (C) 
Verification  of  Continued  Attainment  on 
pages  37198-37199.  In  addition,  three 
paragraphs  on  page  37198  duplicate  text 
on  page  37197. 

USEPA  Response 

The  omission  of  paragraph  (B)  and  (C) 
and  duplicated  text  is  acknowledged. 
Unfortunately,  the  Office  of  Federal 
Register,  inadvertently  excluded  a 
number  of  lines  from  these  two  sections 
of  the  action.  For  this  reason,  the 
comment  period  on  the  July  21, 1994, 
redesignation  was  reopened  on 
September  8. 1994,  (59  FR  46479  and 
46380)  for  15  days  in  order  to  provide 
the  public  an  opportunity  to 
appropriately  comment  on  it. 

Comment 

One  commentor  requested  additional 
time  for  reviewing  and  providing 
comments  on  the  proposed 
redesignation  due  to  insufficient  time  to 
comment  on  such  a  complex  proposal. 

USEPA  Response 

As  discussed  above,  the  comment 
period  was  extended  for  the 
redesignation  and  section  175 A 
maintenance  plan  in  order  to  give  the 
public  sufficient  time  to  review  and  to 
submit  comments.  The  correction 
document  and  extension  of  public 
comment  period  action  were  published 
on  September  8,  1994.  The  USEPA  does 
not  believe  that  any  additional 
extension  of  time  is  necessary  as  an 
adequate  comment  period  has  already 
been  provided. 

Comment 

One  commentor  requested  a  formal 
USEPA  public  hearing  on  the 
redesignation. 

USEPA  Response 

Under  the  Act,  States  can  submit 
proposed  implementation  plans  (and 
revisions)  to  the  USEPA  for  approval 
only  after  they  have  afforded  interested 
parties  "reasonable  notice  and  public 
hearing  *   *   *."  See  Section  110(a)(1) 
and  (a)(2).  The  State  held  a  public 
hearing  on  the  proposed  redesignation 
to  attainment  for  ozone  and  revision  to 
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the  Michigan  SIP,  i.e.,  maintenance 
plan,  on  October  22,  1993.  There  are  no 
provisions,  however,  requiring  the 
USEPA  to  hold  its  owrn  hearings.  The 
USEPA  is  required  to  provide  the 
opportunity  for  public  comment.  The 
USEPA  announced  opportunities  on 
July  21,  1994  and  September  8,  1994  for 
the  public  to  submit  comments.  The 
USEPA  believes  those  opportunities 
represent  a  more  than  ample 
opportunity  for  public  input  and 
comment  on  this  redesignation. 

Comment 

One  commentor  states  that  the  air 
quality  in  the  area  has  been  poor  and 
has  gotten  worse  in  the  past  10  years. 
Offensive  odors  are  apparent  when  it  is 
slightly  overcast  or  during  the  night 
when  a  local  incinerator  is  burning. 

USEPA  Response 

This  redesignation  pertains  to  solely 
to  ozone,  and  would  not  affect  offensive 
odors  from  an  incinerator,  regardless  of 
whether  these  odors  are  evident  during 
slightly  overcast  skies  or  at  night. 
Redesignating  the  area  to  attainment  for 
ozone  would  neither  solve  nor 
contribute  to  the  problem.  The 
incinerator  must  continue  to  operate 
existing  control  equipment  in 
compliance  with  its  own  applicable 
permits,  rules  and  regulations.  Ambient 
monitoring  data  from  1990  through  1994 
demonstrates  that  the  area  is  attaining 
the  ozone  NAAQS.  This  evidences  that 
the  air  quality  has  improved  at  least 
since  the  period  1987-1989,  the  years  of 
air  quality  data  which  were  used  to 
designate  the  area  nonattainment  for 
ozone. 

Comment 

A  number  of  commentors  urge  the 
USEPA  to  reconsider  the  NAAQS  for 
ground  level  ozone.  One  commentor 
notes  that  Canada's  ozone  standard'  is 
82  parts  per  billion  (ppb)  while  the 
United  States'  (U.S.)  is  125  ppb.*  This 
disparity  in  limits  continues  to  be 
debated  in  the  U.S.  courts  with  the 
American  Lung  Association  and  others, 
who  contend  that  the  U.S.  must  lower 
its  limit  to  82  ppb,  or  lower,  for  health 
based  reasons.  Another  commentor 
states  that  the  current  ozone  NAAQS  is 
not  protective  of  the  public  health,  and 
should  be  made  more  stringent  to 
comply  with  the  Congressional  mandate 
to  protect  public  health  with  an 
"adequate  margin  of  safety." 


'This  is  equivalent  to  0.125  parts  per  million 
(ppm).  This  is  the  reference  used  by  the  commentor, 
presumably,  to  illustrate  the  difference  between  the 
Canadian  objective  and  U.S.  standard. 


USEPA  Response 

The  USEPA  is  currently  in  the  process 
of  reevaluating  the  ozone  NAAQS  and 
expects  to  make  a  final  decision  in  mid- 
1997.  Until  any  change  is  made, 
however,  the  USEPA  is  bound  to 
implement  the  provisions  of  the  Act  as 
they  relate  to  the  current  standard, 
including  those  relating  to  designations 
and  redesignation. 

Comment 

One  commentor  notes  that  MDNR  has 
taken  the  position  that  the  measured 
concentration  must  exceed  125  ppb 
before  a  legally  actionable  exceedance 
that  contributes  to  a  3  year  running 
average  on  the  number  of  days  with 
exceedances  is  triggered.  As  a  result, 
MDNR  has  not  included  as  excursions 
days  with  maximum  numbers  that 
actually  do  exceed  the  published 
standard  of  0.12  ppm. 

USEPA  Response 

Published  guidance  (Guideline  for  the 
Interpretation  of  Ozone  Air  Quality 
Standards,  January  1979.  EPA-450/4- 
79-003),  which  is  part  of  the  ozone 
standard  by  reference  in  40  CFR  part  50, 
appendix  H,  notes  that  the  stated  level 
of  the  standard  is  determined  by 
defining  the  number  of  significant 
figures  to  be  used  in  comparison  with 
the  standard.  For  example,  a  standard 
level  of  0.12  ppm  means  that 
measurements  are  to  be  rounded  to  two 
decimal  places  (0.005  rounds  up),  and 
therefore,  0.125  ppm  is  the  smallest 
three-decimal  concentration  value  in 
excess  of  the  level  of  the  standard. 
Therefore,  MDNR  is  following  USEPA 
national  guidance. 

Comment 

The  commentor  objects  to  the 
USEPA's  proposed  disapproval  of  the 
redesignation  request  if  a  monitored 
violation  of  the  ozone  NAAQS  occurs 
prior  to  final  USEPA  action  on  the 
redesignation.  The  commentor  notes 
further  that  since  the  area  has  reached 
attainment  of  the  NAAQS  and  has 
requested  redesignation,  a  requirement 
to  implement  contingency  measures  to 
correct  the  problem  would  be  sound 
policy  in  the  event  of  a  violation  during 
1994. 

USEPA  Response 

Section  107(d)(3)(E)  of  the  Act 
establishes  five  criteria  which  must  be 
satisfied  in  order  for  the  USEPA  to 
redesignate  an  area  from  nonattainment 
to  attainment.  One  of  these  criteria  is 
that  the  Administrator  determine  that 
the  area  has  attained  the  NAAQS.  See 
section  107(d)(3)(E)(i).  This  requirement 
clearly  prohibits  the  Administrator  hom 


redesignating  areas  that  have  not 
attained  the  NAAQS.  If  a  violation  had 
occurred  prior  to  the  USEPA's  final 
action,  the  Detroit- Ann  Arbor  area 
would  no  longer  have  been  in 
attainment  and  the  USEPA  could  not 
redesignate  the  area  to  attainment. 
Furthermore,  only  a  final  rulemaking 
action  can  change  an  area's  designation 
under  40  CFR  part  81.  Despite  the  July 
21,  1994  proposal,  the  area  must 
continue  to  meet  this  criterion  until 
final  rulemaking  is  published.  As  a 
result,  the  USEPA  must  consider  air 
quality  data  that  is  collected  until  the 
date  of  final  rulemaking  and  revision  of 
the  area's  nonattainment  status  under  40 
CFR  part  81. 

In  addition,  the  USEPA's  September 
Calcagni  memorandum,  page  5,  states 
that  Regions  should  advise  States  of  the 
practical  planning  consequences  if  the 
USEPA  disapproves  the  redesignation 
request  or  if  the  request  is  invalidated 
because  of  violations  recorded  during 
USEPA's  review.  This  policy  has  been 
followed  in  disapproving  the  Richmond, 
Virginia  redesignation,  which  was 
disapproved  due  to  violations  of  the 
ozone  NAAQS  occurring  prior  to  final 
action  on  a  proposed  approval  of  the 
redesignation  (May  3,  1994,  59  FR 
22757). 

With  respect  to  a  requirement  to 
implement  contingency  measures  in  the 
event  of  a  violation  prior  to  final 
approval  of  a  redesignation,  the  USEPA 
notes  that  the  Detroit-Ann  Arbor  area, 
like  any  other  nonattainment  area,  is 
subject  to  the  contingency  measure 
requirements  of  section  172(c)(9)  until 
the  area  is  redesignated  to  attainment. 

In  any  case,  the  commentor's  concern 
is  moot,  since  no  violations  of  the  ozone 
NAAQS  occurred  during  the  1994  ozone 
season. 

Comment 

Several  commentors  request  that  the 
Detroit-Ann  Arbor  area  be  denied 
redesignation  to  attainment  until  it  is 
clearly  shown,  using  1994  data,  that  the 
area  is  in  attainment.  Other  commentors 
noted  that  although  the  Detroit-Ann 
Arbor  area  experienced  only  one  ozone 
exceedance  from  1991  to  1993  or  1990 
to  1992,  it  experienced  at  least  three 
ozone  exceedances  in  1994  alone. 
Commentors  provided  specific 
monitored  ozone  values  recorded  at 
Detroit-Ann  Arbor  area  monitors  during 
the  1994  ozone  season.  The  following 
ozone  concentrations  from  Detroit-Ann 
Arbor  area  monitors  were  provided:  133 
ppb  at  the  Algonac  monitor,  142  ppb  at 
the  New  Haven  monitor,  145  ppb  at  the 
Warren  monitor,  178  ppb  at  the  Port 
Huron  monitor,  and  127  ppb  at  the  Oak 
Pack  monitor. 


USEPA  Response 

As  discussed  above,  the  USEPA  could 
not  approve  the  redesignation  if  a 
violation  occurred  during  the  USEPA's 
review  of  the  request.  Consequently, 
while  the  July  21, 1994  action  proposed 
to  approve  the  redesignation,  it  also 
proposed,  in  the  alternative,  to 
disapprove  the  redesignation  if 
violations  of  the  ozone  NAAQS  occur 
before  the  USEPA  took  final  action  on 
the  redesignation. 

Title  40  CFR  part  50.9  establishes  the 
ozone  NAAQS,  measured  according  to 
appendix  D,  as  0.12  ppm  (235 
micrograms  per  cubic  meter  (ug/m3)). 
The  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  0.12  ppm  (235  ug/ 
m3)  is  equal  to  or  less  than  1  as 
determined  by  40  CFR  part  50  appendix 
H.  Further  discussion  of  these 
procedures  and  associated  examples  are 
contained  in  the  document  Guideline 
for  Interpretation  of  Ozone  Air  Quality 
Standards,  January  1979,  EPA-450/4- 
79-003.  Simply,  the  number  of 
exceedances  at  a  monitoring  site  would 
be  recorded  for  each  calendar  year  and 
then  averaged  over  the  past  3  calendar 
years  to  determine  if  this  average  is  less 
than  or  equal  to  1.  The  net  result  is  that 
each  monitor  in  an  area  is  allowed  to 
record  3.0  expected  exceedances  in  a  3 
year  period.  More  than  3.0  expected 
exceedances  in  a  3-year  period  would 
constitute  a  violation  of  the  ozone 
NAAQS.  As  explained  in  the  July  21, 
1994  proposed  rulemaking  (59  FR 
37190),  the  Detroit-Aim  Arbor  area  has 
attained  the  ozone  NAAQS  during  the 
1990-1992  and  1991-1993  periods.  The 
1994  ozone  season  has  concluded  and 
while  there  have  been  some  recorded 
ozone  exceedances  in  the  Detroit-Ann 
Arbor  area,  they  do  not  (in 
consideration  with  1992  and  1993  data) 
constitute  a  violation  of  the  ozone 
standard.  Consequently,  the  Detroit-Ann 
Arbor  area  continues  to  attain  the  ozone 
standard  at  this  time.  The  USEPA  has 
considered  all  air  quality  data  collected 
prior  to  final  rulemaking  on  the 
redesignation  request. 

Comment 

One  commentor  questions  whether 
actual  attainment  and  maintenance  of 
the  standard  was  achieved  and  suggests 
that  paper  demonstrations  of  attainment 
and  maintenance  should  not  be  given 
more  weight  in  decisionmaking  when 
compared  to  actual  adverse  air  quality 
monitoring  data  showing  unhealthy 
concentrations  of  ozone,  or  data  that  is 
marginally  so. 


USEPA  Response 

The  USEPA  notes  that  it  has  not  given 
"paper"  (or  more  properly,  analytical) 
demonstrations  of  attainment  more 
weight  than  ambient  monitoring  data. 
As  discussed  above,  the  ambient  air 
quality  monitoring  data  for  the  Detroit- 
Ann  Arbor  area  demonstrates 
attainment  of  the  ozone  NAAQS  over 
the  time  periods  of  1990-1992, 1991- 
1993,  and  1992-1994.  Furthermore, 
continued  maintenance  of  the  ozone 
NAAQS  will  be  determined  by 
continued  ambient  monitoring. 

Comment 

One  commentor  asserted  that  the 
USEPA  cannot  redesignate  the  Detroit- 
Ann  Arbor  area  because  the  USEPA 
must  determine  the  relevant  applicable 
requirements  at  the  time  of  approval  of 
an  area's  redesignation  request  and  the 
State  must  satisfy  them.  According  to 
the  commentor,  section  175A(c)  of  the 
Act  requires  that  all  requirements  of 
subpart  D  remain  in  force  until  an  area 
is  redesignated.  The  commentor  argued 
that  the  USEPA's  interpretation  of 
section  107(d)(3)(E),  pursuant  to  which 
the  USEPA  determines  whether  an  area 
seeking  redesignation  has  met  the  Act 
requirements  applicable  prior  to  or  at 
the  time  of  the  submission  of  a 
redesignation  request,  is  inconsistent 
with  section  175A(c).  Specifically,  the 
commentor  argued  that  the  Act 
prohibits  the  redesignation  of  the 
Detroit-Ann  Arbor  area  because  the  area 
has  not  submitted  by  November  15, 
1993,  an  approvable  SIP  revision 
providing  for  15  percent  VOC 
reductions,  nor  satisfied  the  basic  I/M 
and  New  Source  Review  (NSR) 
requirements  that  came  due  prior  to  the 
submission  of  the  redesignation  request. 
Moreover,  the  commentor  claimed  that 
the  USEPA's  interpretation  encourages 
States  to  delay  implementation  of  the 
Act  since  delay  in  implementing 
requirements  that  come  due  after  the 
submission  of  a  redesignation  request 
would  not  affect  the  approvability  of  the 
request. 

USEPA  Response 

The  USEPA  has  interpreted  section 
107(d)(3)(E)  to  mean  that  the  section  110 
and  part  D  provisions  that  are  required 
to  be  fully  approved  in  order  for  a 
redesignation  to  be  approved  are  those 
which  came  due  prior  to  or  at  the  time 
of  the  submittal  of  a  complete 
redesignation  request.  At  the  same  time, 
however,  the  USEPA  has  maintained 
that  States  continue  to  be  statutorily 
obligated  to  meet  any  SIP  requirements 
that  come  due  after  the  submission  of 
the  redesignation  request  before  the 


USEPA  takes  final  action  to  redesignate 
an  area.  As  a  consequence,  the  USEPA 
has  also  followed  a  policy  of  issuing 
findings  of  failure  to  submit  if  a  State 
that  has  submitted  a  redesignation 
request  fails  to  comply  with  a  SIP 
submittal  requirement  that  comes  due 
after  the  submission  of  a  redesignation 
request.  See  September  and  October 
Calcagni ''  memorandums,  September 
Shapiro  memorandum,  and  the 
memorandum  dated  January  7,  1994, 
from  John  S.  Seitz  to  Regional  Air 
Division  Directors,  entitled  "Procedures 
for  SIP  Elements  Due  November  15, 
1993."  The  USEPA  believes  that  its 
approach  is  both  reasonable  and 
harmonizes  the  pertinent  provisions  of 
the  Act  in  a  workable  manner  that  is 
consistent  with  the  language  and  intent 
of  the  Act.  Moreover,  the  USEPA 
believes  that  the  interpretation 
advocated  by  the  commentor  would  be 
unworkable  and  make  it  virtually 
impossible  for  areas  to  be  redesignated 
to  attainment. 

The  pertinent  provisions  of  the  Act 
are  as  follows.  Section  107(d)(3)(E)(v)  of 
the  Act  provides  that  a  State  must  have 
met  "all  requirements  applicable  to  the 
area  under  section  110  and  part  D"  in 
order  to  be  redesignated.  Furthermore, 
section  107(d)(3)(E)(ii)  provides  that  the 
USEPA  must  have  fully  approved  the 
SIP  for  the  area  seeking  redesignation. 
Finally,  section  175A(c)  provides  that 
the  requirements  of  part  D  remain  in 
force  and  effect  for  an  area  until  such 
time  as  it  is  redesignated. 

The  USEPA  believes  that  it  is  both 
logical  and  reasonable  to  interpret 
section  107(d)(3)(E)(ii)  and  (v)  so  that, 
for  purposes  of  the  evaluation  of  a 
redesignation  request,  the  only 
requirements  that  are  "applicable"  and 
for  which  the  SIP  must  be  fully 
approved  before  the  USEPA  may 
approve  the  redesignation  request  are 
those  that  came  due  prior  to  or  at  the 
time  of  the  submission  of  a  complete 
redesignation  request. 

The  first  reason  that  it  is  reasonable 
to  determine  the  approvability  of  a 
redesignation  request  on  the  basis  of 
cpmpliance  with  only  Act  requirements 
applicable  prior  to  or  at  the  time  of  the 
submission  of  the  request  is  that  holding 
the  State  to  a  continuing  obligation  to 
comply  with  subsequent  requirements 
coming  due  after  the  submission  of  the 
request  for  purposes  of  the 
redesignation  would  make  it  impossible 
in  many  instances  for  the  USEPA  to  act 
on  redesignation  requests  in  accordance 
with  the  18-month  deadline  mandated 


'October  28.  1992  memorandum  from  |ohn 
Calcagni  entitled  SIP  Actions  Submitted  in 
Response  to  Clean  Air  Act  Deadlines. 
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by  Congress  for  such  actions  in  section 
107(d)(3)(C).  This  is  because  each  Act 
requirement  coming  due  during  the 
pendency  of  the  USEPA's  review  of  a 
redesignation  request  carries  with  it  a 
necessary  implication  that  the  USEPA 
must  also  fully  approve  the  SIP 
submission  made  to  satisfy  that 
requirements  in  order  for  the  area  to  be 
redesignated.  Otherwise,  the  area  would 
fail  to  satisfy  the  redesignation 
requirement  of  section  107(d)(3)(E)(ii)  to 
have  a  fully-approved  SIP.  As  Congress 
limited  the  USEPA  to  an  18-month 
f>eriod  to  take  final  action  on  complete 
redesignation  requests,  Congress  could 
not  have  intended  that,  for  those 
requests  to  be  approved,  States  make 
additional  SIP  submissions  that  would 
require  the  USEPA  to  undertake  action 
that  would  necessarily  delay  action  on 
the  redesignation  request  beyond  the  18- 
month  time  frame.  (The  delay  would 
occur  due  to  the  time  needed  for  the 
USEPA  to  take  action  regarding  the 
determinations  as  to  whether  to  find 
those  SIP  submissions  complete  and  to 
approve  or  disapprove  them.  Congress 
accorded  the  USEPA  up  to  18  months 
6rom  the  submission  of  a  SIP  revision  to 
take  such  action.  See  section  llO(k).) 

Another  reason  that  the  USEPA's 
interpretation  is  reasonable  is  that  the 
fundamental  premise  for  a  request  to 
redesignate  a  nonattainment  area  to 
attainment  is  that  the  area  has  attained 
the  relevant  NAAQS.  Thus,  an  area  for 
which  a  redesignation  request  has  been 
submitted  should  have  already  attained 
the  NAAQS  as  a  result  of  the 
satisfaction  of  Act  requirements  that 
came  due  prior  to  the  submission  of  the 
request,  and  it  is  reasonable  to  view  the 
only  requirements  applicable  for 
purposes  of  evaluating  the  redesignation 
request  as  those  that  had  already  come 
due  since  those  requirements  were  the 
ones  that  presumably  led  to  attairunent 
of  the  NAAQS — which  is  the  primary 
purpose  of  title  I  of  the  Act.  To  require 
that  a  State  continue  to  satisfy 
requirements  coming  due  during  the 
pendency  of  the  USEPA's  review  of  a 
complete  redesignation  request  in  order 
to  have  the  redesignation  approved 
would  require  the  State  to  do  more  than 
was  needed  to  attain  the  NAAQS. 

The  USEPA's  interpretation  by  no 
means  eliminates  the  obligation  of 
States  to  comply  with  requirements 
coming  due  after  the  submission  of  a 
redesignation  request.  Rather,  it  simply 
means  that  areas  may  be  redesignated 
even  though  the  State  may  not  have 
complied  with  those  requirements.  As 
the  USEPA's  policy  makes  clear,  in 
accordance  with  the  requirements  of 
section  175A(c),  the  statutory  obligation 
of  the  States  to  fulfill  those 


requirements  remains  in  effect  until  the 
USEPA  takes  final  action  to  redesignate 
an  area  to  attainment.  Thus,  the 
USEPA's  policy  is  to  issue  findings  of 
failure  to  submit  if  a  State  fails  to 
submit  a  SIP  revision  to  fulfill  such  a 
requirement,  thereby  triggering  a  clock 
that  will  result  in  the  imposition  of 
mandatory  sanctions,  under  section  179 
of  the  Act.  18  months  after  the  issuance 
of  the  finding  unless  the  USEPA 
approves  the  redesignation  request  prior 
to  the  expiration  of  the  sanctions  clock. 

Thus,  if  a  State  chooses  not  to  submit 
a  complete  and  approvable  SIP  revision 
to  comply  with  a  requirement  that 
comes  due  after  the  submission  of  a 
redesignation  request,  it  runs  the  risk  it 
will  be  sanctioned  in  the  event  that  the 
USEPA  does  not  approve  the 
redesignation  request.  For  example,  in 
the  case  of  the  Detroit-Ann  Arbor  area, 
on  January  21.  1994.  the  USEPA  started 
the  18-month  sanctions  clock  for  the  15 
percent  reduction  plan  required  by 
section  182(b)(1)  to  be  submitted  by 
November  15. 1993  after  the  State  had 
submitted  its  complete  redesignation 
request  for  the  Detroit- Ann  Arbor  area, 
by  finding  the  area's  15  percent  plan 
incomplete.  If  the  USEPA  were  not  now 
approving  the  redesignation  request,  the 
sanctions  clock  would  continue  to  rxm 
and  the  State  would  continue  to  be 
subject  to  the  risk  that  sanctions  would 
be  imposed.  Notably,  a  State  seeking 
redesignation  for  an  area  is  in  the  same 
position  as  to  the  initiation  of  sanctions 
clocks  for  the  failure  to  make  a 
submittal  as  any  other  State.  Thus,  if 
Michigan  had  not  submitted  a 
redesignation  request  for  the  Detroit- 
Ann  Arbor  area  and  nevertheless  had 
failed  to  submit  a  complete  15  percent 
plan  by  November  15, 1993,  it  would 
also  have  been  subject  to  a  finding  of 
failure  to  submit  and  the  consequent 
commencement  of  a  sanctions  clock. 

For  this  reason,  the  USEPA  disagrees 
with  the  comment's  contention  that  the 
USEPA's  interpretation  regarding  the 
requirements  applicable  for  purposes  of 
evaluating  redesignation  requests 
encourages  States  to  delay 
implementation  of  the  Act.  States 
seeking  redesignation  for  areas  are 
subject  to  sanctions  for  failure  to  submit 
SIP  revisions  in  accordance  with  the 
Act's  requirements  in  the  same  way  that 
States  not  seeking  redesignation  are.  To 
the  extent  that  the  USEPA's 
interpretation  results  in  States  not 
adopting  measures  they  might  otherwise 
have  had  to,  such  a  result  is  a 
consequence  of  the  only  workable 
interpretation  of  the  provisions  of 
section  107  concerning  applicable 
requirements  and  that  result  does  not 
justify  rejecting  that  interpretation.  This 


is  particularly  so  since  the  only  areas 
that  benefit  from  this  interpretation  are 
those  that  have  attained  the  ambient  air 
quality  standards  and  have 
demonstrated  that  they  will  continue  to 
maintain  them  in  the  future. 

Thus,  the  USEPA  believes  it  may 
approve  the  Detroit-Ann  Arbor 
redesignation  request  notwithstanding 
the  lack  of  a  fully  approved  15  percent 
plan.  Such  action  is  consistent  with  the 
USEPA's  national  policy  and  is 
permissible  under  the  Act.  (The 
commentor's  contentions  regarding  the 
basic  I/M  plans  and  NSR  review 
program  are  dealt  with  as  part  of  the 
responses  to  other  comments  on  those 
programs  elsewhere  in  this  document.) 

Comment 

One  commentor  stated  that  the 
requirement  of  both  general  and 
transportation  conformity  is  an 
important  element  of  Michigan's 
attainment  SIP  and  that  the  USEPA's 
notice  has  not  addressed  conformity  in 
the  context  of  the  redesignation. 
Adverse  consequences  will  stem  from 
failure  to  continue  to  require  conformity 
analyses  and  measures.  Another 
commentor  states  that  redesignation 
does  not  excuse  the  State  from 
submitting  a  conformity  SIP  revision  for 
the  Detroit-Ann  Arbor  area  or  from 
including  a  motor  vehicle  emission 
budget  for  NOx  in  the  area's 
maintenance  plan.  The  commentor 
further  states  that  the  NOx  waiver 
available  under  section  182(f).  has  no 
connection  with  the  conformity 
requirements  for  transportation  plans 
and  programs  contained  in  section 
176(c)(2)(A)  and  176(c)(1)(B). 

USEPA  Response 

The  July  21.  1994  proposal  (59  FR 
37190)  did  state  that  the  November  24, 
1993  (59  FR  62188)  transportation  and 
November  30, 1993  (59  FR  63214) 
general  conformity  rules  require  States 
to  adopt  transportation  and  general 
"  conformity  provisions  in  the  SIP  for 
areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  1 75  A  of  the  Act.  The 
proposal  further  explained  that, 
although  conformity  is  applicable  in 
these  areas,  since  the  deadline  for 
submittal  had  not  come  due  for  these 
rules  at  the  time  Michigan  submitted  a 
redesignation  request,  the  approval  of 
the  redesignation  is  not  contingent  on 
these  submittals  to  comply  with  section 
107(d)(3)(E)(v).  The  Detroit-Ann  Arbor 
area  must  comply  with  the  section  176 
conformity  regulations  as  required  by 
the  conformity  rules  and  the  Conformity 
General  Preamble  (June  17, 1994,  59  FR 
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31238)*.  Accordinglo  these  rules, 
conformity  applies  to  nonattainment 
areas  as  well  as  maintenance  areas. 
Once  redesignated,  the  Detroit- Ann 
Arbor  area  will  be  a  maintenance  area 
which  will  be  required  to  conduct 
emission  analyses  to  determine  that  the 
VOC  and  NOx  emissions  remain  below 
the  motor  vehicle  emission  budget 
established  in  the  maintenance  plan. 
Transportation  and  general  conformity 
apply  to  maintenance  areas  and 
therefore,  the  Detroit-Aim  Arbor  area 
must  comply  with  these  rules.  The 
Conformity  General  Preamble  to  the 
conformity  regulations  further  clarifies 
this  issue,  particularly  as  it  pertains  to 
areas  requesting  and  obtaining  a  section 
182(f)  NOx  exemption.  According  to  the 
conformity  rules  and  preamble,  the 
Detroit- Ann  Arbor  area's  conformity  test 
will  be  to  remain  within  the  VOC  and 
NOx  budgets  established  in  the  section 
175 A  maintenance  plan.  Michigan  has 
established  a  motor  vehicle  emission 
budget  for  NOx  in  the  area's 
maintenance  plan. 

The  commentor's  suggestion  that  the 
section  182(f)  exemption  has  no 
connection  to  the  conformity 
requirements  for  transportation  plans 
and  programs  contained  in  section 
176(c)(2)(A)  and  176(c)(1)(B)  was  made 
in  response  to  the  August  10, 1994 
proposal  to  approve  the  section  182(f) 
NOx  exemption  for  the  Detroit-Ann 
Arbor  area.  The  USEPA's  response  is, 
therefore,  articulated  in  the  final 
rulemaking  approving  the  section  182(f) 
NOx  exemption  petition  for  the  Detroit- 
Ann  Arbor  area  published  elsewhere  in 
this  Federal  Register. 

Comment 

One  commentor  states  that  areas  are 
requesting  exemptions  firom  the  NOx 
control  measures  based  on  incomplete 
modehng  studies  (i.e.  Lake  Michigan 
and  Southeast  Michigan  Ozone  Studies) 
which  do  not  accurately  predict  the 
relative  contribution  of  mobile  source 
emissions  because  the  mobile  source 
emissions  inventory  understates  its 
contribution  to  ozone  production. 
Furthermore,  given  the  uncertainty  of 
mobile  source  NOx  contributions  to 
ozone  and  the  inaccuracy  of  mobile 
source  inventories,  it  is  inappropriate  to 
remove  from  the  SIP  any  NOx  or  VOC 
conformity  analysis. 

USEPA  Response 

Exemption  from  the  section  182(f) 
NOx  requirements  is  provided  for  in 
sections  182(f)(1)(a)  and  182(f)(3)  of  the 


Act.  Michigan  submitted  such  an 
exemption  request  on  November  12, 
1993  for  the  Detroit-Ann  Arbor  area 
based  on  3  consecutive  years  of  clean  air 
quality  monitoring  data,  not  on  a 
modeling  study  or  analysis.  In  addiUon, 
approval  of  an  exemption  based  on 
monitoring  data  will  be  contingent  on 
the  area's  maintenance  of  the  ozone 
NAAQS.  As  noted  previously,  a  section 
182(f)  NOx  exemption  will  not  exempt 
areas  from  compliance  with  the 
conformity  regulations.  The  USEPA 
refers  the  commentor  to  the  final 
rulemaking  approving  the  section  182(f) 
NOx  exemption  petition  for  the  Detroit- 
Ann  Arbor  area  published  elsewhere  in 
this  Federal  Register. 

Comment 


"On  November  18. 1994  and  November  29.  1994. 
Michigan  submitted  SIP  revisions  to  comply  with 
the  Transportation  and  General  confonnity  rules. 


UMI 


One  commentor  notes  that  there  is  no 
reasonable  or  adequate  basis  for 
eliminating  Michigan's  existing  NSR 
program  from  the  current  SIP.  Another 
commentor  states  that  the  USEPA 
cannot  redesignate  the  Detroit-Ann 
Arbor  area  because  Michigan  has  not 
met  the  NSR  requirements  under  section 
182(b)(5). 

USEPA  Response 

The  USEPA  believes  that  the  Detroit- 
Ann  Arbor  area  may  be  redesignated  to 
attainment  notwithstanding  the  lack  of 
a  fully-approved  NSR  program  meeting 
the  requirements  of  the  1990  Act 
amendments  and  the  absence  of  such  an 
NSR  program  frt)m  the  contingency 
plan.  This  view,  while  a  departure  from 
past  policy,  has  been  set  forth  by  the 
USEPA  as  its  new  policy  in  a 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994, 
entitled  Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment. 

The  USEPA  beUeves  that  its  decision 
not  to  insist  on  a  fully-approved  NSR 
program  as  a  pre-requisite  to 
redesignation  is  justifiable  as  an 
exercise  of  the  Agency's  general 
authority  to  establish  de  minimis 
exceptions  to  statutory  requirements. 
See  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323,  360-61  (D.C.  Cir.  1979).  Under 
Alabama  Power  Co.  v.  Costle,  the 
USEPA  has  the  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements  where  the  application  of 
the  statutory  requirements  would  be  of 
trivial  or  no  value  environmentally. 

In  this  context,  the  issue  presented  is 
whether  the  USEPA  has  the  authority  to 
establish  an  exception  to  the 
requirements  of  section  107(d)(3)(E)  that 
the  USEPA  have  fully-approved  a  SIP 
meeting  all  of  the  requirements 


applicable  to  the  area  under  section  110 
and  part  D  of  title  I  of  the  Act.  Plainly, 
the  NSR  provisions  of  section  110  and 
part  D  are  requirements  that  were 
appHcable  to  the  Michigan  area  seeking 
redesignation  at  the  time  of  the 
submission  of  the  request  for 
redesignation.  Thus,  on  its  face,  section 
107(d)(3)(E)  would  seem  to  require  that 
the  State  have  submitted  and  the 
USEPA  have  fully-approved  a  part  D 
NSR  program  meeting  the  requirements 
of  the  Act  before  the  areas  could  be 
redesignated  to  attainment. 

Under  the  USEPA's  de  minimis 
authority,  however,  it  may  establish  an 
exception  to  an  otherwise  plain 
statutory  requirement  if  its  fulfillment 
would  be  of  little  or  no  environmental 
value.  In  this  context,  it  is  necessary  to 
determine  what  would  be  achieved  by 
insisting  that  there  be  a  fully-approved 
part  D  NSR  program  in  place  prior  to  the 
redesignation  of  the  Detroit-Ann  Arbor 
area.  For  the  following  reasons,  the 
USEPA  believes  that  requiring  the 
adoption  and  full-approval  of  a  part  D 
NSR  program  prior  to  redesignation 
would  not  be  of  significant 
environmental  value  in  this  case. 

Michigan  has  demonstrated  that 
maintenance  of  the  ozone  NAAQS  will 
occur  even  if  the  emission  reductions 
expected  to  result  from  the  part  D  NSR 
program  do  not  occur.  The  emission 
projections  made  by  Michigan  to 
demonstrate  maintenance  of  the 
NAAQS  considered  grovvrth  in  point 
source  emissions  (along  with  g.owth  for 
other  source  categories)  and  were 
premised  on  the  assumption  that  the 
Prevention  of  Significant  Deterioration 
(PSD)  program,  rather  than  the  part  D 
NSR,  would  be  in  effect,  during  the 
maintenance  period.  Under  NSR. 
significant  point  source  emissions 
grovkrth  would  not  occur.  Michigan 
assumed  that  NSR  would  not  apply  after 
redesignation  to  attainment,  and 
therefore,  assumed  source  growth 
factors  based  on  projected  growth  in  the 
economy  and  in  the  area's  population. 
(It  should  be  noted  that  the  growth 
factors  assumed  may  be  overestimates 
under  PSD,  which  would  restrain  source 
growth  through  the  application  of  best 
available  control  techniques.)  Thus, 
contrary  to  the  assertion  of  the 
commentor,  Michigan  has  demonstrated 
that  there  is  no  need  to  retain  the  part 
D  NSR  as  an  operative  program  in  the 
SIP  during  the  maintenance  period  in 
order  to  provide  for  continued 
maintenance  of  the  NAAQS.  (If  this 
demonstration  had  not  been  made,  NSR 
would  have  had  to  have  been  retained 
in  the  SIP  as  an  operative  program  since 
it  would  have  been  needed  to  maintain 
the  ozone  standard.) 
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The  other  purpose  that  requiring  the 
hill-approval  of  a  part  D  NSR  program 
might  serve  would  be  to  ensure  that 
NSR  would  become  a  contingency 
provision  in  the  maintenance  plan 
required  for  these  areas  by  sections 
107(d)(3){E)(iv)  and  175A(d).  These 
provisions  require  that,  for  an  area  to  be 
redesignated  to  attainment,  it  must 
receive  full  approval  of  a  maintenance 
plan  containing  "such  contingency 
provisions  as  the  Administrator  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occurs  after  the 
redesignation  of  the  area  as  an 
attainment  area.  Such  provisions  shall 
include  a  requirement  that  the  State  will 
implement  all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
SIP  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  Based 
on  this  language,  it  is  apparent  that 
whether  an  approved  NSR  program 
must  be  included  as  a  contingency 
provision  depends  on  whether  it  is  a 
"measure"  for  the  control  of  the 
pertinent  air  pollutants. 

As  the  USEPA  noted  in  the  proposal 
regarding  this  redesignation  request,  the 
term  "measure"  is  not  defined  in 
section  175A(d)  and  Congress  utilized 
that  terra  differently  in  different 
provisions  of  the  Act  with  respect  to  the 
PSD  and  NSR  permitting  programs.  For 
example,  in  section  110(a)(2)(A), 
Congress  required  that  SIPs  to  include 
"enforceable  emission  limitations  and 
other  control  measures,  means,  or 
techniques*  *   *as  may  be  necessary  or 
appropriate  to  meet  the  applicable 
requirements  of  the  Act."  In  section 
110(a)(2)(C),  Congress  required  that  SIPs 
include  "a  program  to  provide  for  the 
enforcement  of  the  measures  described 
in  subparagraph  (A),  and  regulation  of 
the  modification  and  construction  of 
any  stationary  source  within  the  areas 
covered  by  the  plan  as  necessary  to 
assure  that  NAAQS  are  achieved, 
including  a  permit  program  as  required 
in  parts  C  and  D."  (Emphasis  added.)  If 
the  term  measures  as  used  in  section 
110(a)(2)  (A)  and  (C)  had  been  intended 
to  include  PSD  and  NSR  there  would 
have  been  no  point  to  requiring  that 
SIPs  include  both  measures  and 
preconstruction  review  under  parts  C 
and  D  (PSD  or  NSR).  Unless  "measures" 
referred  to  something  other  than 
preconstruction  review  under  parts  C 
and  D.  the  reference  to  preconstruction 
review  programs  in  section  110(a)(2)(C) 
would  be  rendered  mere  surplusage. 
Thus,  in  section  110(a)(2)  (A)  and  (C),  it 
is  apparent  that  Congress  distinguished 
"measures"  from  preconstruction   , 


review.  On  the  other  hand,  in  other 
provisions  of  the  Act,  such  as  section 
161,  Congress  appeared  to  include  PSD 
within  the  scope  of  the  term 
"measures." 

The  USEPA  believes  that  the  fact  that 
Congress  used  the  undefined  term 
"measure"  differently  in  different 
sections  of  the  Act  is  germane.  This 
indicates  that  the  term  is  susceptible  to 
more  than  one  interpretation  and  that 
the  USEPA  has  the  discretion  to 
interpret  it  in  a  reasonable  manner  in 
the  context  of  section  175  A.  Inasmuch 
as  Congress  itself  has  used  the  term  in 
a  manner  that  excluded  PSD  and  NSR 
from  its  scope,  the  USEPA  believes  it  is 
reasonable  to  interpret  "measure,"  as 
used  in  section  175A(d),  not  to  include 
NSR.  That  this  is  a  reasonable 
interpretation  is  further  supported  by 
the  fact  that  PSD,  a  program  that  is  the 
corollary  of  part  D  NSR  for  attainment 
areas,  goes  into  effect  in  lieu  of  part  D 
NSR.'  This  distinguishes  NSR  from 
other  required  programs  under  the  Act, 
such  as  inspection  and  maintenance  and 
RACT  programs,  which  have  no 
corollary  for  attainment  areas. 
Moreover,  the  USEPA  believes  that 
those  other  required  programs  are 
clearly  within  the  scope  of  the  term 
"measure." '" 

The  USEPA's  logic  in  treating  part  D 
NSR  in  this  manner  does  not  mean  that 
other  applicable  part  D  requirements. 


'The  U.S.  EPA  is  not  suggesting  that  NSR  and 
PSD  are  equivalent,  but  merely  that  they  are  the 
same  type  of  program.  The  PSD  program  is  a 
requirement  in  attainment  areas  and  designed  to 
allow  new  source  permitting,  yet  contains  adequate 
provisions  to  protect  the  NAAQS.  If  any 
information  including  preconstruction  monitoring, 
indicates  that  an  area  is  not  continuing  to  meet  the 
NAAQS  after  redesignation  to  attaiiunent.  40  CFR 
51  appendix  S  (Interpretive  Offset  Rule)  or  a  40  CFR 
51.165(b)  program  would  apply.  The  USEPA 
believes  that  in  any  area  that  is  designated  or 
redesignated  as  attainment  under  section  107.  but 
experiences  violations  of  the  NAAQS.  these 
provisions  should  be  interpreted  as  requiring  major 
new  or  modified  sources  to  obtain  VOC  emission 
offsets  of  at  least  a  1:1  ratio,  and  as  presuming  that 
1:1  NOx  offsets  are  necessary.  See  October  14, 1994 
memorandum  from  Mary  Nichols  entitled  Part  D 
New  Source  Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to  Attainment. 

'"The  U.S.  EPA  also  notes  that  in  the  case  of  the 
Michigan  area,  all  permits  to  install  for  major  offset 
sources  and  major  offset  modifications  issued  by 
the  State  in  the  moderate  nonattainment  areas  since 
November  15. 1992  have  complied  with  the  1.15  to 
1.0  offset  ratio.  In  addition,  permits  to  install  cannot 
be  issued  under  the  PSD  program  unless  the 
applicant  can  demonstrate  that  the  increased 
emissions  from  the  new  or  modified  source  will  not 
result  in  a  violation  of  the  NAAQS.  Michigan's  Rule 
702.  which  is  part  of  the  SIP.  requires  the 
installation  of  Best  Available  Control  Technology 
regardless  of  size  or  location  of  all  new  and 
modified  sources  in  the  State.  In  addition, 
Michigan's  Rule  207,  also  approved  in  the  SIP, 
requires  denial  of  any  permit  to  install  if  operation 
of  the  equipment  will  interfere  with  attainment  or 
maintenance  of  the  NAAQS. 


including  those  that  have  been 
previously  met  and  previously  relied 
upon  in  demonstrating  attainment, 
could  be  eliminated  without  an  analysis 
demonstrating  that  maintenance  would 
be  protected.  As  noted  above,  Michigan 
has  demonstrated  that  maintenance 
would  be  protected  with  PSD  in  effect, 
rather  than  part  D  NSR.  Thus,  the 
USEPA  is  not  permitting  part  D  NSR  to 
be  removed  without  a  demonstration 
that  maintenance  of  the  standard  will  be 
achieved.  Moreover,  the  USEPA  has  not 
amended  its  policy  with  respect  to  the 
conversion  of  other  SIP  elements  to 
contingency  provisions,  which  is  that 
they  may  be  converted  to  contingency 
provisions  only  upon  a  showing  that 
maintenance  will  be  achieved  without 
them  being  in  effect.  Finally,  as  noted 
above,  the  USEPA  believes  that  the  NSR 
requirement  differs  from  other 
requirements,  and  does  not  believe  that 
the  rationale  for  the  NSR  exception 
extends  to  other  required  programs. 

As  the  USEPA  has  recently  changed 
its  policy,  the  position  taken  in  this 
action  is  consistent  with  the  USEPA's 
current  national  policy.  That  policy 
permits  redesignation  to  proceed 
without  otherwise  required  NSR 
programs  having  been  fully  approved 
and  converted  to  contingency 
provisions  provided  that  the  area 
demonstrates,  as  has  been  done  in  this 
case,  that  maintenance  will  be  achieved 
with  the  application  of  PSD  rather  than 
part  D  NSR. 

Comment 

One  commentor  suggests  that  the 
USEPA's  rulemaking  is  an  effort  to 
permit  Michigan  to  avoid  including  the 
15  percent  Rate-of-Progress  (ROP) 
measures,  required  of  moderate 
nonattainment  areas  in  the  SIP.  It  is 
essential  to  have  elements  of  the  15 
percent  ROP  plan  available  as 
contingency  measure  in  the  attainment 
plan.  It  is  not  clear  that  the  current 
rulemaking  procedure  will  allow  that  to 
happen. 

USEPA  Response 

As  explained  above,  under  the 
USEPA's  interpretation  of  section  107, 
an  area  need  not  meet  all  section  110 
and  part  D  requirements  that  become 
applicable  after  the  submittal  of  a 
complete  redesignation  request  in  order 
to  have  the  request  approved.  Therefore, 
the  15  percent  ROP  plan,  which  was  not 
due  to  be  submitted  until  November  15, 
1993,  after  the  submission  of  the 
redesignation  request,  is  not  required  to 
be  fully  approved  into  the  SIP  before 
redesignating  the  area  to  attainment. 
Similarly  the  section  175A  contingency 
plan  need  not  include  all  measures  that 
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would  have  been  included  in  the  15 
percent  plan  since  those  measures  were 
not  required  to  be  included  in  the  SIP 
prior  to  redesignation.  Furthermore, 
some  elements  of  the  incomplete  15 
percent  ROP  plan  that  Michigan  did 
submit  for  the  Detroit-Ann  Arbor  area 
are  included  in  the  maintenance  plan 
and  are  available  as  contingency 
measures  in  the  maintenance  plan. 
These  elements  include  basic  I/M,  Stage 
I  expansion, ' '  and  Stage  II  vapor 
recovery.  The  USEPA  believes  that  the 
menu  of  contingency  measures  is 
adequate  and  that  additional 
contingency  measures  are  not  necessary. 

As  for  the  commentor's  effort  to 
ascribe  subjective  motivations  to  the 
USEPA  in  acting  on  this  redesignation, 
the  USEPA  believes  such  contentions 
are  simply  irrelevant. 

Comment 

One  commentor  states  that  there  can 
be  no  redesignation  until  Michigan 
submits  a  complete  and  approvable  15 
percent  ROP  plan.  The  commentor 
alleges  that  since  Michigan's  application 
was  not  complete  on  November  12. 
1993,  all  moderate  area  provisions 
including  the  15  percent  plan  must  be 
in  place  to  accomplish  the 
redesignation.  The  commentor  notes 
that  Stage  II  vapor  recovery  and  an 
upgraded  I/M  program  should  be  in 
Michigan's  SIP  to  assure  continued 
maintenance  of  the  NAAQS. 

USEPA  Response 

After  the  USEPA's  review,  on  January  . 
21. 1994.  the  redesignation  request  was 
found  complete  on  the  basis  of  the 
completeness  criteria  codified  in  40  CFR 
part  51.  appendix  V.  As  explained 
above,  the  November  12, 1993  request 
was  based  on  three  complete  years  of 
clean  data,  and  the  consideration  of 
subsequent  air  quality  data  does  not 
alter  the  conclusion  that  that  request 
was  complete.  Thus,  the  November  12, 
1993  redesignation  request  is  complete 
and,  in  accordance  with  the  USEPA's 
poHcy  on  applicable  requirements 
(described  above),  the  15  percent  plan 
need  not  be  submitted  or  approved  prior 
to  approval  of  the  redesignation. 

With  respect  to  the  commentor's 
assertions  regarding  the  need  for  Stage 
II  vapor  recovery  and  an  upgraded  I/M 
program  to  assure  maintenance,  the 
USEPA  notes  that  the  State  has 
provided  an  adequate  demonstration 
that  maintenance  will  occur  even  in  the 
absence  of  those  programs.  The  State's 
emissions  projections  underlying  the 


' '  The  expanded  applicability  of  Stage  I  to  county 
boundaries  of  each  nonattainment  area  classified  as 
moderate  and  above. 


maintenance  demonstration  are 
discussed  in  the  proposal  at  59  FR 
37197,  and  the  commentor  has  provided 
no  evidence  that  those  projections  are 
erroneous.  Furthermore,  the  USEPA 
notes  that  Stage  II  vapor  recovery  and  an 
upgraded  I/M  program  were  not 
implemented  in  the  area  in  the  period 
of  attainment  and  therefore,  did  not 
contribute  to  attainment  of  the  ozone 
NAAQS.  Stage  II  vapor  recovery  and 
basic  I/M,  however,  are  control 
measures  included  as  contingency 
measures  within  the  maintenance  plan. 
Thus,  Stage  II  and  basic  I/M  may  be 
implemented  in  the  event  a  violation  of 
the  ozone  NAAQS  occurs  during  the 
maintenance  period.  The  basic  I/M 
program  included  in  the  contingency 
plan  would  upgrade  and  expand  the 
current  I/M  program  being  implemented 
in  the  Detroit  area.  As  the  Detroit-Ann 
Arbor  area  has  demonstrated  attainment 
and  maintenance  of  the  ozone  NAAQS 
without  implementation  of  Stage  II  and 
an  upgraded  I/M  program  those 
measures  may  be  made  part  of  the 
contingency  plan  without 
implementation  until  such  time  as  a 
violation  of  the  ozone  NAAQS  warrants 
their  implementation.  The  State, 
however,  must  continue  to  implement 
all  programs  currently  in  place  in  the 
Detroit-Ann  Arbor  area  including  the 
existing  I/M  program. 

Comment 

Several  commentors  suggested  that 
meteorological  conditions  observed  in 
Michigan  and  Canada  were  not 
conducive  to  ozone  formation.  These 
meteorological  conditions,  coupled  with 
a  general  reduction  of  emissions  in  the 
Detroit-Ann  Arbor  area  resulting  from 
an  economic  downturn,  resulted  in  the 
attainment  claimed  by  the  Detroit-Ann 
Arbor  area.  The  commentors  believe 
that  the  attainment  claimed  by  Michigan 
is  not  based  on  real  reductions  of  ozone 
precursor  gases  (NOx  and  VOC). 

USEPA  Response 

Section  107(d)(3)(E)(iii)  requires  that, 
for  the  USEPA  to  approve  a 
redesignation.  it  must  determine  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions.  The  September  Calcagni 
memorandum,  at  page  4,  clarifies  this 
requirement  by  stating  that 
"(ajttainment  resulting  from  temporary 
reductions  in  emission  rates  (e.g.. 
reduced  production  or  shutdown  due  to 
temporary  adverse  economic 
conditions)  or  unusually  favorable 
meteorology  would  not  qualify  as  an  air 
quality  improvement  due  to  permanent 
and  enforceable  emission  reductions." 
As  discussed  in  the  July  21. 1994 


Federal  Register  notice,  the  State  of 
Michigan  has  demonstrated  that 
permanent  and  enforceable  emission 
reductions  are  responsible  for  the  recent 
improvement  in  air  quality.  This 
demonstration  was  accomplished 
through  an  estimate  of  the  reductions 
(from  the  year  that  was  used  to 
determine  the  design  value  for 
designation  and  classification)  of  VOC 
and  NOx  achieved  through  Federal 
measures  such  as  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP)  and 
hiel  volatility  rules  implemented  from 
1988-1993,  as  suggested  by  the 
September  Calcagni  memorandum.  The 
total  reductions  achieved  from  1988  to 
1993  were  226  tons  of  VOC  and  45  tons 
of  NOx  per  day.  These  emission 
reductions  were  primarily  the  result  of 
the  FMVCP  and  RVP  reductions  from 
11.0  pounds  per  square  inch  (psi)  in 
1988.  to  9.5  in  1990  and  finally,  to  9.0 
in  1993.  The  State  only  claimed  credit 
for  emission  reductions  achieved  as  a 
result  of  implementation  of  these 
federally  enforceable  control  measures. 
These  emission  reductions  claimed  by 
Michigan  are  conservative  since  they  do 
not  account  for  emission  reductions 
resulting  from  other  control  measures 
and  programs  implemented  during  this 
time  period  such  as  the  current  I/M 
program  and  VOC  RACT.  The  State, 
therefore,  adequately  demonstrated  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  emission 
reductions  of  226  tons  VOC  and  45  tons 
of  NOx  per  day  as  a  result  of 
implementing  the  federally  enforceable 
FMVCP  and  RVP  reductions. 

With  respect  to  the  issue  of  unusually 
favorable  meteorology,  the  commentors 
have  not  supplied  and  the  USEPA  is  not 
aware  of  data  demonstrating  that  the 
meteorological  conditions  in  the  Detroit- 
Ann  Arbor  area  in  1990  and  subsequent 
years  were  unusually  favorable  with 
respect  to  the  impact  on  ozone 
formation.  The  USEPA  examined  the 
average  meteorological  parameters  of 
maximum  monthly  temperatures, 
monthly  precipitation,  and  days  with 
temperatures  greater  than  90  degrees 
Fahrenheit  for  the  periods  of  April 
through  September.  1991  through  1993. 
with  the  9-year  (1982-1990)  averages  for 
these  parameters.  The  1991-1993 
averages  for  these  parameters  agreed 
with  those  for  the  9-year  averages  with 
only  minor  differences.  Based  on 
averaged  parameters,  it  can  be 
concluded  that  the  1991-1993  period 
was  typically  conducive  to  ozone 
formation.  Further,  the  USEPA  notes 
that  the  Detroit-Ann  Arbor  area  has  been 
in  attainment  for  three  consecutive 
three-year  periods  (1990-1992,  1991- 
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1993.  and  1992-1994).  and  that  this, 
along  with  the  fact  that  real  emission 
reductions  have  occurred,  indicates  that 
attainment  is  not  due  to  unusually 
favorable,  temporary  meteorological 
conditions. 

Comment 

A  few  comment  ors  noted  that  "Ozone 
Action!"  days  were  declared  on  selected 
bad  meteorology  days,  writh  extensive 
media  publicity  asking  the  public  to 
reduce  activities  having  the  potential  to 
emit  ozone  precursors.  It  is  entirely 
possible  that  the  voluntary  reduction 
program  had  an  effect  in  the  summer  of 
1994  to  reduce  potential  ozone 
excursions.  The  existence  of  the 
voluntary  program  should  be  considered 
in  evaluating  the  summer  1994  data.  In 
addition,  one  commentor  stated  that  this 
is  an  attempt  to  deny  industry's 
responsibility  to  reduce  emissions  by 
shifting  the  burden  onto  private 
households  though  these  "Ozone 
Action!"  days. 

USEPA  Response 

Attainment  has  been  demonstrated  for 
1990-1992,  and  1991-1993,  and  an 
attainment  level  of  emissions  identified 
at  which  time  no  such  voluntary 
program  was  being  implemented  in  the 
Detroit-Ann  Arbor  area.  Michigan  has 
also  demonstrated  through  emission 
projections  that  the  precursor  emissions 
will  remain  below  the  attainment  year 
levels  thorough  the  year  2005  without 
accounting  for  any  emission  reductions 
that  may  have  resulted  from 
implementation  of  a  voluntary  program. 
With  respect  to  any  possible  impact  of 
a  voluntary  emission  reduction  program 
on  1994  emissions,  the  USEPA  notes 
that  the  commentor  has  not  provided 
and  the  USEPA  has  no  basis  for 
attempting  to  assess  the  impact  of  such 
program  on  emission  and  monitored  air 
quality  levels.  Thus,  the  USEPA  has  no 
basis  for  any  determination  regarding 
the  impact  of  the  program,  and  does  not 
believe  that  speculation  regarding  such 
impacts  provides  a  basis  for 
disapproving  the  redesignation. 

Comment 

One  commentor  states  that  emission 
control  programs  mandated  by  the  Act 
cannot  be  converted  to  contingency 
measures,  that  the  Act  does  not 
authorize  conversion  of  required 
emission  reduction  programs  to 
contingency  measures  and  that  section 
175A(d)  imposes  a  mandatory  duty  on 
an  area  that  is  redesignated  to  continue 
the  emission  control  programs  the  area 
adopted  prior  to  redesignation.  The 
commentor  further  elaborates  by  stating 
that  "the  SIP  implementation 


requirement  is  included  in  the  section 
discussing  contingency  provisions 
because  contingency  provisions 
automatically  become  effective  if  an 
area  fails  to  implement  the  applicable 
SIP  requirements.  Inclusion  of  the 
provision  in  section  175A(d)  does  not 
by  any  stretch  of  statutory  interpretation 
authorize  converting  a  control  measure 
that  must  be  complied  with  now  to  a 
contingency  measure  that  only  need  be 
complied  with  at  some  later  date,  if 
ever."  The  commentor  also  contended 
that  allowing  the  conversion  of 
mandatory  control  programs  to 
contingency  measures  is  bad  policy 
since  the  public  will  suffer  harmful 
exposure  during  the  time  necessary  to 
implement  the  program  after  the  event 
triggering  the  contingency  measures 
occurs.  According  to  the  commentor, 
the  delay  would  be  exacerbated  due  to 
the  USEPA's  failure  to  require  adopted 
regulations  for  the  programs. 

USEPA  Response 

The  Act  contains  many  requirements 
that  States  adopt  certain  measures 
specifically  for  nonattainment  areas. 
Those  requirements  do  not  by  their  own 
terms  continue  to  apply  to  an  area  after 
it  has  been  redesignated  to  attainment. 
Moreover,  nothing  in  section  175A  itself 
suggests  that  these  requirements  must 
continue  to  be  met  in  redesignated 
areas.  Section  175A(d)  is  specifically 
and  clearly  applicable  to  contingency 
provisions  and  their  inclusion  in  a 
section  175 A  maintenance  plan.  Section 
175A(d)  establishes  that  SIP  revisions 
submitted  under  175 A  must  contain 
contingency  provisions,  as  may  be 
necessary,  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
ozone  NAAQS  that  occurs  after 
redesignation  to  attainment.  It  further 
requires  that  these  contingency 
provisions  include  a  requirement  for  the 
State  to  implement  all  measures  with 
respect  to  the  control  of  ozone  that  were 
in  the  nonattainment  SIP  before  the  area 
was  redesignated.  This  provision  clearly 
demonstrates  that  section  175A(d) 
contemplates  that  there  may  be  fully 
adopted  but  unimplemented  control 
measures  in  the  Sff"  prior  to 
redesignation  that  will  be  shifted  into 
the  maintenance  plan  as  contingency 
measures.  Nothing  in  section  175A 
suggests  that  the  measures  that  may  be 
shifted  into  the  contingency  plan  do  not 
include  programs  mandated  by  the  Act 
when  the  area  was  designated 
nonattainment.  As  section  175A(a) 
requires  adoption  and  implementation 
of  measures  to  ensure  maintenance,  it 
indicates  that  measures  may  not  be 
converted  to  contingency  provisions 
unless  the  State  demonstrates  that  the 


standard  will  be  maintained  in  the 
absence  of  the  implementation  of  such 
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The  USEPA  disagrees  with  the 
commentor's  assertion  that  its  policy 
regarding  the  conversion  of  emission 
control  programs  mandated  by  the  Act 
to  contingency  measures  is  bad  policy 
due  to  delays  that  could  occur. 
Programs  required  to  be  adopted  and 
submitted  to  the  USEPA  prior  to  the 
submission  of  a  redesignation  request 
will  already  have  been  adopted  and  may 
be  implemented  with  minimal  delay  in 
the  event  contingency  measures  are 
triggered.  Such  measures  satisfy  the 
requirement  of  section  175A(d)  that  the 
contingency  provisions  "promptly 
correct  any  violation  of  the  standard 
which  occurs  after  redesignation." 

With  respect  to  the  commentor's 
specific  assertions  that  the  USEPA 
should  require  upgrades  to  basic  I/M 
and  NSR  programs  to  be  fully  adopted 
by  the  State  and  approved  by  the 
USEPA  prior  to  redesignation,  the 
USEPA  notes  first  that  it  does  not 
interpret  the  Act  to  require  Michigan  to 
adopt  the  I/M  upgrades  fully  now  if  it 
otherwise  qualifies  for  redesignation  to 
attainment.  Rather,  as  evidenced  in  the 
USEPA's  final  I/M  rule  revisions, 
described  above  and  in  the  proposal, 
Michigan  is  required  only  to  adopt  the 
upgrades  as  a  contingency  measure  in 
order  to  meet  the  requirements  for  basic 
I/M  in  section  182(a)(2)(B)(i)  and  (b)(4). 
Michigan  has  done  that.  Under  its 
submittal,  Michigan  must  implement 
basic  I/M  18  months  from  the  date  the 
Governor  decides  to  implement  the 
program  as  a  contingency  measure  and 
Michigan's  contingency  plan  contains 
other  control  measures  which  would 
result  in  near  term  emission  reductions 
that  will  be  more  effective  towards 
correcting  a  violation  of  the  NAAQS 
than  a  NSR  program,  such  as  Stage  I  or 
Stage  II  vapor  recovery. 

"The  commentor  also  suggests  that 
since  the  current  ozone  NAAQS  is  not 
sufficiently  protective  of  public  health 
the  USEPA  should  not  be  concerned 
with  over  control.  In  response,  as 
previously  discussed,  the  USEPA  is 
currently  reviewing  the  ozone  NAAQS. 
Unless  and  until  the  NAAQS  is  revised, 
the  USEPA  is  to  make  judgements  on 
the  basis  of  the  current  NAAQS,  e.g.. 
determine  whether  a  maintenance  plan 
assures  maintenance  of  the  current 
ozone  NAAQS. 

Comment 

One  commentor  noted  that  Stage  11 
vapor  recovery  was  expected  to  account 
for  at  least  22.5  tons  per  day  (TPD)  or 
17  percent  of  the  13  percent  ROP  plan, 
that  mobile  sources  account  for  50 


percent  of  air  toxic  emissions,  and  that 
refueling  automobiles  is  the  most 
significant  source  of  benzene  exposure 
for  the  average  person.  As  proposed,  the 
redesignation  would  finally  eliminate 
Stage  II  vapor  recovery  fi-om  the  SIP.  An 
improved  I/M  program  was  expected  to 
account  for  reductions  of  61.6  TPD  or 
nearly  half  of  the  15  percent  ROP.  The 
commentor  adds  that  these  15  percent 
ROP  measures  may  be  contingency 
measures  in  the  maintenance  plan, 
rather  than  immediately  required  at  any 
point  in  the  future.  Nevertheless,  any 
such  transfer  of  a  maintenance  measure 
in  the  SIP  to  a  contingency  measure,  to 
be  required  only  if  certain  triggering 
events  occurred,  must  be  accompanied 
by  a  demonstration  that  the  SIP 
measures  are  no  longer  necessary  for 
maintenance.  Any  proposed  transfer 
and  demonstration  of  justification  of  the 
transfer  must  be  subject  to  public  notice 
and  comment,  as  required  by  the  Act. 

USEPA  Response 

Air  toxic  emissions  or  benzene 
exposure  are  not  relevant  to  this 
rulemaking  since  it  pertains  to  an  ozone 
redesignation.  Moreover,  this 
redesignation  in  no  way  exempts  the 
area  from  the  air  toxics  requirements  of 
section  112  or  other  provisions  of  the 
Act. 

Since  the  area  was  able  to 
demonstrate  maintenance  through  an 
emissions  projection  analysis  showing 
that  ftiture  VOC  and  NOx  emissions  will 
remain  below  the  attainment  year  level 
of  emissions  (the  level  of  emissions 
sufficient  to  attain  the  NAAQS),  the 
USEPA  concludes  that  currently 
required  and  future  mandated  control 
programs  (e.g.,  FMVCP)  are  sufficient  to 
provide  for  attainment  and  maintenance 
of  the  NAAQS.  However,  contingency 
measures  in  the  maintenance  plan  are 
required  in  accordance  with  section 
175A(d).  The  maintenance  plan  for  the 
Detroit-Ann  Arbor  area  contains 
contingency  measures  which  would  be 
implemented  when  triggered  by  a 
violation  of  the  ozone  NAAQS.  USEPA 
guidance  allows  the  transfer  of  SIP 
measures  which  came  due  prior  to 
submittal  of  a  complete  redesignation 
request  to  the  maintenance  plan  as 
contingency  measures  if  the  area 
demonstrates  attainment  without 
implementation  of  these  measures  and 
therefore,  are  unnecessary  for 
attainment.  The  State  has  adequately 
demonstrated  that  maintenance  will 
occur  in  the  absence  of  the 
implementation  of  the  measures  cited 
by  the  commentor.  Finally,  the 
demonstration  for  the  transfer  was 
subject  to  public  notice  and  comment 
during  Michigan's  public  comment 


period  and  hearing,  as  well  as  the 
USEPA's  comment  period,  as  required 
by  the  Act. 

Comment 

One  commentor  notes  that  to  be 
effective  at  restoring  air  quality  when  a 
post-redesignation  violation  occurs, 
contingency  measures  must  include 
measures  in  the  15  percent  ROP  plan.  In 
elaborating,  the  commentor  notes  that  a 
contingency  plan  which  lacks  a  program 
for  enhanced  I/M.  Stage  n  and 
conformity  is  an  empty  box  with  no 
benefits.  The  precedent  of 
"grandparenting"  in  moderate  areas  by 
allowing  redesignation  without 
requiring  inclusion  of  the  attainment 
plan's  15  percent  plan  as  a  contingency 
measure  in  the  maintenance  plan  is  a 
dangerous  precedent  for  Region  5  to  set. 
It  has  the  potential  to  result  in  the 
gutting  of  the  Act  nationwide  by  a 
seemingly  innocuous  rulemaking  at  the 
Regional  level. 

It  is  unclear  that  the  verification  and 
tracking  measures  described  at  59  FR 
37199  (July  21,  1994)  will  ever  actually 
trigger  the  requirement  to  implement 
the  contingency  plan. 

USEPA  Response 

The  contingency  plan  contains,  as 
contingency  measures,  all  of  the 
unimplemented  SIP  control  measures 
that  were  required  prior  to  submittal  of 
the  complete  redesignation  request, 
including  basic  I/M,  Stage  II,  Stage  I 
expansion,  and  NOx  RACT.  As  noted  in 
the  proposal.  Stage  11  is  no  longer  a 
required  measure  due  to  the  USEPA's 
promulgation  of  on-board  vapor 
recovery  requirements.  In  addition,  the 
State  has  also  included  7.8  RVP  '^  and 
intensified  degreasing  for  degreasing 
operations  '^  as  contingency  measures. 
The  USEPA  does  not  believe  that  this 
contingency  plan  is  an  "empty  box  with 
no  benefits"  instead  that  the 
contingency  measures  in  the  plan  would 
provide  very  real  benefits  in  terms  of 
potential  emission  reductions  that  the 
USEPA  believes  are  adequate  to  deal 
with  potential  future  violations.  The 
area  is  not  required  to  include  all 
measures  from  its  15  percent  plan  in  its 
contingency  plan  since  the  15  percent 
plan  was  not  an  applicable  requirement 
at  the  time  the  State  submitted  a 
complete  redesignation  request. 


'^  Lower  RVP  to  7.8  psi  mav  only  be  implemented 
as  a  contingency  measure  if  the  State  submits  and 
the  USEPA  finds,  under  section  2n(c)(4)(C)  of  the 
Act,  that  the  lower  RVP  requirement  is  necessary 
for  the  area  to  achieve  the  ozone  NAAQS. 

"Intensified  RACT  for  degreasing  operations 
would  entail  requiring  more  stringent  controls  than 
are  currently  specified  in  Michigan  Rules  611  612 
613,  and  614. 


In  addition,  Region  5  is  not  setting  a 
precedent  of  "grandparenting"  of  the  15 
percent  ROP  requirement  as 
contingency  measures  in  the 
maintenance  plan.  This  is  consistent 
with  national  policy  that  has  already 
been  established  and  has  been  discussed 
above.  See  September  Calcagni  and 
September  Shapiro  memorandums. 

Regarding  transportation  conformity, 
once  redesignated,  the  Detroit-Ann 
Arbor  area  will  be  a  maintenance  area 
and,  therefore,  required  to  conduct 
emission  analyses  to  determine  whether 
the  VOC  and  NOx  emissions  remain 
below  the  motor  vehicle  emission 
budget  established  in  the  maintenance 
plan.  The  July  21,  1994  proposal  (59  FR 
37190)  does  address  conformity  with 
respect  to  the  redesignation  on  p.  37196. 
The  proposal  further  discusses  that, 
although  conformity  is  applicable  in 
these  areas,  since  the  deadline  for 
submittal  had  not  come  due  for  these 
rules,  the  approval  of  the  redesignation 
is  not  contingent  on  these  submittals  to 
comply  with  section  107(d)(3)(E)(v). 
However,  transportation  and  general 
conformity  apply  to  maintenance  areas 
and  therefore,  the  Detroit-Ann  Arbor 
area  must  comply  with  these  rules  once 
redesignated  to  attainment.  The  June  17. 
1994  Conformity  General  Preamble  (59 
FR  31238)  to  the  conformity  regulations 
further  clarifies  this  issue.  According  to 
the  conformity  rules  and  preamble,  the 
Detroit-Ann  Arbor  area's  conformity  test 
will  be  to  remain  within  the  VOC  and 
NOx  budgets  established  in  the  section 
175A  maintenance  plan. 

The  July  21,  1994  notice  does  describe 
a  tracking  plan  for  updating  the 
emission  inventory.  As  discussed,  the 
redesignation  request  commits  Michigan 
to  conduct  periodic  inventories  every  3 
years,  provides  a  schedule  for  these 
submittals,  and  lists  the  types  of  factors 
used  in  projecting  the  emission 
inventories.  The  State  notes  that  if  the 
factors  change  substantially,  the  State 
would  reproject  emissions  for  the 
maintenance  period  to  determine 
whether  apparent  increases  in  emissions 
are  due  to  changes  in  calculation 
techniques  or  actual  emissions. 
Although  these  periodic  emission 
inventories  are  not  a  mechanism  to 
trigger  implementation  of  contingency 
measures,  if  the  periodic  inventories 
exceed  the  attainment  level  of  emissions 
in  the  maintenance  plan,  the  USEPA 
may  issue  a  SIP  call  to  the  area  under 
section  110(k)(5)  on  the  basis  that  the 
State  made  inadequate  assumptions  in 
projecting  the  inventory  used  to 
demonstrate  maintenance.  In  this  event, 
the  USEPA  may  require  the  State  to 
correct  the  projection  inventory  and,  if 
increases  are  projected,  propose  and 
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ultimately  implement  maintenance 
measure(s)  to  lower  the  emissions  to  a 
level  at  or  below  the  attainment  year 
level.  Since  USEPA  policy  only  suggests 
that  level  of  emissions  be  included  as  a 
triggering  mechanism  or  method  of 
monitoring  the  area  emissions.  States 
are  provided  the  flexibility  not  to 
include  such  a  triggering  mechanism. 

The  Detroit-Ann  Arbor  area's 
contingency  plan  contains  one  trigger,  a 
monitored  air  quality  violation  of  the 
ozone  NAAQS.  as  defined  in  40  CFR 
section  50.9.  The  trigger  date  will  be  the 
date  that  the  State  certifies  to  the 
USEPA  that  the  air  quality  data  are 
quality-assured,  and  no  later  than  30 
days  after  an  ambient  air  quality 
violation  is  monitored.  Once  the  trigger 
is  confirmed,  the  State  will  implement 
one  or  more  appropriate  contingency 
measures  based  on  a  technical  analysis 
using  a  UAM  analysis.  The  Governor 
will  select  the  contingency  measures 
within  6  months  of  the  trigger.  The 
control  measures  which  may  be  used  as 
contingency  measures  within  the 
maintenance  plan  are  I/M  upgrades. 
NOx  RACT,  Stage  I  expansion.  Stage  II, 
RV?  reduction  to  7.8  psi  and  intensified 
RACT  for  degreasing  operations.  As 
explained  in  the  proposal,  the  USEPA 
believes  that  these  measures  are 
adequate  to  restore  air  quality  in  the 
event  of  a  post-redesignation  violation. 

Comment 

The  commentor  notes  that  the  Detroit- 
Ann  Arbor  area  is  the  fastest  growing 
business  area  in  Michigan,  and  that  "if 
regulations  are  not  implemented  now,  it 
will  take  years  for  companies  to  comply 
with  new  regulations  added  later."  [sic] 
Local  industry  should  have  to 
implement  common-sense,  cost- 
effective,  pollution-control  measures  to 
protect  the  people  in  the  area. 

USEPA  Response 

The  area  is  currently  implementing 
numerous  emission  control  measures 
and  will  continue  to  do  so  even  after 
redesignation  to  attainment  for  ozone. 
While  the  area  may  be  growing,  the 
State  has  considered  the  impacts  of 
growth  not  just  in  mobile  sources,  but 
also  industrial  sources  of  ozone 
precursors  in  its  maintenance  plan.  The 
State  has  adequately  shown  that 
permanent  and  enforceable  controls  will 
continue  to  more  than  offset  the  impact 
of  any  such  growth  through  the 
maintenance  period  as  its  projections 
indicate  that  emissions  will  decrease 
during  the  maintenance  period.  In  the 
event,  the  area  is  redesignated  and 
happens  to  record  a  violation  of  the 
ozone  NAAQS,  however,  the  section 
175A  maintenance  plan  specifies 


control  measures  which  would  be 
implemented  as  contingency  measures 
in  accordance  with  the  schedules 
specified  in  the  July  21, 1994  and  this 
final  rule. 

Comment 

One  commentor  notes  that  the 
maintenance  plan  and  contingency 
measures  are  not  likely  to  protect 
maintenance  of  the  NAAQS  for  ozone, 
because  the  timeline  for  implementing 
corrective  measures  is  too  protracted, 
providing  too  little  protection,  too  late. 

USEPA  Response 

For  clarification,  the  contingency 
measures  are  intended  to  provide  for 
maintenance  by  addressing  a  violation 
of  the  ozone  NAAQS;  maintenance 
measures  serve  to  provide  for 
maintenance  of  the  NAAQS.  The 
contingency  measure  implementation 
schedules  were  derived  from  the  Act 
and  applicable  State  and  Federal 
regulations.  As  explained  in  the 
proposal  and  this  final  action,  the 
schedule  established  for  the 
implementation  of  contingency 
measures  provides  for  the 
implementation  of  such  measures  as 
soon  as  within  one  year  of  a  violation. 
Also,  as  explained  in  the  proposal,  the 
USEPA  believes  that  this  schedule 
satisfies  the  criterion  of  section  175 A 
regarding  the  need  for  contingency 
measures  to  promptly  correct  violations 
of  the  standard  occurring  during  the 
maintenance  period. 

Comment 

One  commentor  alleges  that  the 
maintenance  demonstration  relies  on 
fleet  turnover  with  new  cars  required  to 
have  on-board  canisters  and  perhaps 
enhanced  fuel  efficiency  to  create 
reductions  of  VOC  emissions  sufficient 
to  compensate  for  the  steady  growth  of 
VMT  '^  and  keep  Southeast  Michigan  in 
attainment.  With  an  average  time  for 
fleet  turnover  of  10  to  15  years,  those 
measures  will  have  little  effect  on 
maintenance  of  attainment  in  the  near 
term. 

USEPA  Response 

The  State  is  not  relying  on  on-board 
canisters  in  its  emission  projections 
through  the  maintenance  period.  The 
maintenance  demonstration  through 
emission  projections  must  demonstrate 
that  the  emissions  will  not  exceed  the 
attainment  year  inventory.  See  General 
Preamble  (April  16, 1992,  57  FR  13498) 
and  September  Calcagni  memorandum. 
Michigan  has  demonstrated  that,  by 


'••VMT  is  the  number  of  miles  traveled  by 
vehicles  of  various  types,  preferably  for  each  link 
of  the  highway  system. 


considering  the  effects  of  permanent 
and  enforceable  control  programs  (not 
including  the  on-board  vapor  recovery 
rule),  as  well  as,  growth  in  the  area 
(including  VMT  growth),  through  the 
year  2005  emissions  will  remain  below 
the  attainment  year  inventory.  See  59 
FR  37190,  tables  on  p.  37198.  Neither 
the  Act  nor  USEPA  guidance  specifies 
or  suggests  that  the  State  achieve  other 
emission  reductions  during  the 
maintenance  period.  The  USEPA 
reviewed  the  projection  inventory 
methodologies  and  found  them  to  be 
appropriate.  Furthermore, 
transportation  conformity  provides 
another  emission  management 
mechanism.  The  transportation 
conformity  rules  (November  24, 1993, 
58  FR  62188)  and  General  Preamble 
(June  17, 1994,  59  FR  31238)  apply  to 
nonattainment  and  maintenance  areas. 
The  General  preamble  clarifies  that 
conformity  analyses  must  demonstrate 
that  VOC  and  NOx  emissions  will 
remain  within  the  motor  vehicle 
emission  budget  as  approved  in  a 
section  175A  maintenance  plan. 

Comment 

One  commentor  states  that  an  ozone 
precursor,  NOx.  can  scavenge  ozone. 
For  this  reason.  NOx  controls  can 
actually  increase  ozone  levels  in 
metropolitan  areas  while  beneficially 
affecting  downwind  areas.  The  lack  of 
NOx  controls  in  the  Metropolitan 
Detroit  area  would  help  in  attaining  the 
120  ppb  ozone  standard  but  this 
approach  would  have  no  net  benefit 
downwind  (southwestern  Ontario).  The 
commentor  concludes  that  both  NOx 
and  VOC  must  be  controlled.  Another 
commentor  notes  that  there  is  too  little 
information  about  the  interaction 
between  VOC  and  NOx  to  justify 
granting  an  exemption  from  NOx 
controls. 

USEPA  Response 

Section  182(f)(1)(A)  of  the  Act  allows 
the  Administrator  to  exempt  an  area 
outside  an  ozone  transport  region  from 
the  section  182(f)  NOx  requirements,  if 
the  USEPA  determines  that  "additional 
reductions  of  [NOx]  would  not 
contribute  to  attainment"  of  the  ozone 
NAAQS  in  the  relevant  area.  It  is  clear 
that  if  an  area  has  demonstrated 
attainment  of  the  ozone  NAAQS  with  3 
consecutive  complete  years  of  air 
quality  monitoring  data,  additional  NOx 
reductions  would  not  contribute  to 
attainment,  since  the  area  has  already 
attained.  Therefore,  a  State  may  submit 
a  petition  for  a  section  182(f)  exemption 
based  on  air  quality  monitoring  data 
showing  attainment  of  the  ozone 
NAAQS.  The  USEPA's  approval  of  such 
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an  exemption  is  granted  on  a  contingent 
basis,  i.e.,  the  exemption  would  only  be 
valid  as  long  as  attainment  of  the  ozone 
NAAQS  continues.  If  prior  to  final 
action  to  redesignate  the  area  to 
attainment  the  USEPA  determines  that  a 
violation  of  the  NAAQS  occurred,  the 
section  182(f)  exemption  would  no 
longer  apply,  as  of  the  date  of  such  a 
determination.  See  December  1993 
guidance  document  Guideline  for 
Determining  the  Applicability  of  NOx 
Requirements  under  Section  182(f),  and 
the  May  27, 1994  memorandum  from 
John  Seitz,  Section  182(f)  NOx 
Exemptions — Revised  Process  and 
Criteria.  In  addition,  the  May  27, 1994 
Seitz  memorandum,  page  3,  n.  7,  states 
that  while  NOx  reductions  in  areas  that 
request  and  are  granted  a  section  182(f) 
exemption  may  not  contribute  to 
attainment,  they  may  contribute  to 
maintenance  and  must  be  addressed  in 
the  maintenance  plan  required  for 
redesignation.  The  Detroit-Ann  Arbor 
area  submitted  a  section  182(f)  NOx 
exemption  on  November  12, 1994  based 
on  3  consecutive  years  of  monitoring 
data  demonstrating  attaimnent  of  the 
ozone  NAAQS.  The  Detroit-Ann  Arbor 
area  submitted  the  appropriate  NOx 
documentation  in  their  redesignation 
maintenance  plan.  By  doing  so,  the 
State  has  demonstrated  a  commitment 
to  control  NOx  if  it  is  deemed  necessary 
to  maintain  the  ozone  standard.  The 
USEPA  approved  the  section  182(f)  NOx 
exemption  petition  for  the  Detroit-Ann 
Arbor  area  in  a  final  USEPA  action 
published  elsewhere  in  this  Federal 
Register. 

With  respect  to  the  aspects  of  the 
comments  relating  to  the  effects  of  NOx 
controls  or  the  lack  of  NOx  controls  on 
ambient  air  in  Canada,  the  USEPA  refers 
the  reader  to  the  responses  to  the 
comments  set  forth  below. 

In  addition,  the  redesignation  request 
establishes  VOC  and  NOx  emission 
budgets,  establishing  emission  levels 
adequate  to  attain  the  ozone  NAAQS. 
The  State  has  also  demonstrated 
through  emission  projections  that  the 
area's  emissions  will  remain  below  the 
attainment  year  inventory  through  the 
year  2005.  Consequently,  the  State  has 
demonstrated  that  NOx  levels  will  not 
exceed  current  levels  through  the 
maintenance  period. 

In  response  tp  the  commentors  note 
that  there  is  too  little  information  about 
the  interaction  between  VOC  and  NOx 
to  justify  granting  an  exemption  from 
NOx  controls,  the  USEPA  refers  the 
commentor  to  the  NOx/VOC  Study 
released  by  the  USEPA  on  July  31,  1993 
Congress  provided  that  US£PA 
decisions  on  personal  petitions  for  NOx 
exemptions  under  section  182(f)(3)  be 


triggered  by  publication  of  this  185B 
report.  Consequently,  the  USEPA 
believes  that  this  provides  evidence  that 
Congress  appears  to  have  believed  the 
results  of  the  185B  study  would  supply 
sufficient  information  for  the  Agency  to 
grant  section  182(f)  exemptions.  The 
USEPA  refers  the  commentor  to  the 
final  rulemaking  approving  the  section 
182(f)  NOx  exemption  petition  for  the 
Detroit-Ann  Arbor  area  published 
elsewhere  in  this  Federal  Register. 

Nonetheless,  as  demonstrated  by  the 
emission  projections  for  the  10-year 
maintenance  plan  submitted  by 
Michigan,  continuing  reductions  in  NOx 
emissions  are  expected  (primarily  from 
mobile  sources  as  a  result  of  FMVCP). 
Also,  additional  NOx  emission 
reductions  are  expected  from 
implementation  of  the  NOx  controls 
required  by  title  IV  of  the  Act. 
Designation  status  of  an  area  is 
irrelevant  in  the  applicability  of  title  IV 
requirements;  consequently,  subject 
sources  in  the  Detroit-Ann  Arbor  area 
will  be  required  to  comply  with  these 
requirements. 

Comment 

One  commentor  notes  that  the  action 
of  proposed  redesignation  is  a  product 
of  undue  haste  and  that  the  final 
decision  on  redesignation  should  await 
data  from  Canada's  study  of  ozone 
levels  at  its  receptors  which  are  down- 
wind of  Southeast  Michigan.  A  number 
of  other  commentors  suggested  that  the 
USEPA  respond  to  concerns  expressed 
by  Ontario  and  Canada  prior  to  making 
any  decision.  Another  commentor 
suggests  that  the  USEPA  obtain  and 
assess  ambient  ozone  levels  prior  to 
proceeding  with  the  redesignation. 

USEPA  Response 

The  USEPA  has  received  comments 
and  information  from  a  number  of 
Canadian  interests.  All  comments  from 
commentors  in  Canada  have  been 
considered  as  the  USEPA  made  a  final 
decision  on  this  action,  and  are 
addressed  within  this  final  rulemaking. 
As  explained  below,  the  USEPA  does 
not  believe  that  these  comments  warrant 
a  deferral  of  final  action  on  this 
redesignation. 

Comment 

One  commentor  states  that  between 
60  percent-80  percent  of  toxic  air 
pollutants  in  Windsor's  ambient  air  are 
transported  from  the  City  of  Detroit  and 
other  U.S.  areas  northwest  of  Windsor. 
Another  commentor  suggests  that  the 
technology  needed  to  reduce  ozone 
closely  parallels  the  technology  needed 
to  abate  toxic  air  pollutants  in  the 
region.  By  designating  the  area  as 


attainment,  the  region  will  no  longer  be 
required  to  include  ozone  reduction 
technology  in  the  State  of  Michigan's 
SIP  under  the  Act.  This  could  eliminate 
further  technological  improvements  that 
would  not  only  reduce  ozone  levels  but 
also  contribute  to  the  abatement  of  toxic 
air  pollution.  Since  the  Governments  of 
the  United  States  and  Canada,  in  their 
Reference  to  the  International  Joint 
Commission  (IJC),  have  emphasized  that 
the  IJC  address  the  impacts  of  toxic  air 
pollution  problems  in  the  region,  the  IJC 
cannot  support  any  move  that  would 
result  in  less  stringent  controls  which 
have  direct  impact  on  minimization  of 
ozone  levels  and  reduction  of  toxic 
chemical  emissions.  Consequently,  the 
conmientor  strongly  disagrees  with  the 
proposed  USEPA  redesignation  and 
recommends  against  it.  The  commentor 
believes  that  the  control  requirements  of 
the  Act  for  this  area  should  be 
implemented. 

USEPA  Response 

This  redesignation  is  for  ozone.  Toxic 
air  pollutants  are  not  relevant  to  the 
issue  of  whether  an  area  should  be 
redesignated  due  to  its  attainment  of  the 
ozone  NAAQS.  Separate  from  this 
redesignation,  the  State  is  required  to 
meet  other  requirements  of  the  Act 
specifically  to  control  air  toxics 
emissions.  The  ozone  redesignation 
would  not  exempt  the  area  from 
implementing  section  112  of  the  Act, 
which  is  intended  to  address  the  control 
of  hazardous  air  pollutants.  Rules 
promulgated  pursuant  to  section  112  are 
applicable  to  sources  regardless  of  an 
area's  attainment  status. 

In  addition,  sources  of  ozone 
precursors  in  the  Detroit-Ann  Arbor  area 
must  continue  to  implement  ail  control 
equipment  and/or  measures  in 
accordance  with  applicable  rules, 
regulations  and  permits.  Consequently, 
the  redesignation  would  not  result  in 
less  stringent  controls  than  are  currently 
being  implemented  in  the  Detroit-Ann 
Arbor  area. 

Comment 

One  commentor  notes  that  Canada 
and  Ontario  are  assembling  data  from 
Canadian  monitoring  stations  which  are 
directly  relevant  to  the  decision  as  to 
whether  the  Detroit-Ann  Arbor  area  is 
currently  meeting  the  prescribed  Act 
requirements  with  respect  to  ozone.  The 
commentor  states  that  this  information 
and  other  points  will  be  provided  to  the 
Department  of  State  on  October  17, 
1994.  (On  October  17,  1994  a  document 
entitled  Canada/Ontario  Technical 
Component  of  the  Canadian  Comment 
on  the  Michigan/Ann  Arbor  Ozone 
Redesignation  Request  was  submitted. 
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This  document  was  prepared  by 
Environment  Canada  and  the  Ontario 
Ministry  of  the  Environment  and 
Energy).  The  commentor  expects  that 
this  information  would  be  considered  in 
any  final  decision.  A  copy  of  the 
September  23, 1994  letter  from  the  IJC 
to  Warren  Christopher,  Secretary  of 
State,  was  attached.  Another  commentor 
claims  that  the  Canadians  in  Southern 
Ontario  are  affected  by  some  of  the 
worst  smog  episodes  in  Canada.  Many 
commentors  state  that  much,  if  not  all, 
of  the  ground  level  ozone  in  Southern 
and  Southeastern  Ontario  is  a  result  of 
transboundary  movement  of  ozone  and 
NOx  from  the  U.S.  to  Canada.  Michigan 
is  a  significant  source  of  the  ozone  and 
NOx  coming  from  the  U.S.  A  number  of 
commentors  provided  monitoring  data 
from  monitors  located  in  Southwestern 
Ontario  and  the  Detroit-Ann  Arbor  area 
and  assert  that  high  ozone  levels 
recorded  in  the  Detroit-Ann  Arbor  area 
correspond  directly  with  high  ozone 
levels  which  exceed  Ontario's  ozone 
standard.  Some  commentors  noted  that 
high  levels  of  ozone  in  Ontario  may  be 
the  cause  of  increased  respiratory 
problems.  Another  commentor  noted 
that  a  recent  study  in  southern  Ontario 
indicates  that  hospital  admissions  for 
respiratory  problems  has  increased  due 
to  ozone  and  acidic  air  pollution.  This 
situation  is  occurring  at  ozone  levels 
well  below  the  125  ppb  averaged  over 
one  hour.  Another  commentor  suggests 
that  being  another  sovereign  nation  and 
not  a  neighboring  State,  Canada  is 
denied  protection  available  to 
downwind  States  adversely  affected  by 
emissions  from  upwind  neighbors 
within  the  U.S.  Another  commentor 
notes  the  damaging  effect  of  ozone  on 
agricultural  crops. 


UMI 


USEPA  Response 

The  USEPA  has  considered  the 
October  17, 1994  submittal  referred  to 
and  all  other  information  provided  by 
the  Canadian  Government  and  other 
commentors  on  these  issues. 

The  following  provides  a  synopsis  of 
the  USEPA's  review  of  the  October  17, 
1994  document  submitted  by 
Environment  Canada  and  the  Ontario 
Ministry  of  the  Environment  and 
Energy.  The  document  contains,  among 
other  elements,  some  ozone  monitoring 
data.  However,  the  ozone  monitoring 
data  was  inadequate  for  the  USEPA  to 
assess  whether  a  violation  of  the  U.S. 
ozoiie  NAAQS  occurred  in  Canada. 
Consequently,  on  November  1,  3  and  24, 
and  December  14  and  19,  1994  the 
USEPA  obtained  clarifying  information 
from  the  Ontario  Ministry  of  the 
Environment  and  Energy  on  the  ozone 
monitoring  data  submitted. 


In  reviewing  the  Canadian  ozone 
monitoring  data,  the  USEPA  examined 
each  3-year  interval  from  1990  through 
1994  as  well  as  associated  wind 
patterns.  Based  on  a  review  of  the 
Canadian  report  and  the  clarifying 
information,  the  monitoring  data 
demonstrates  that  there  has  not  been  a 
violation  of  the  U.S.  ozone  NAAQS  at 
the  Windsor  (University  or  South). 
Samia,  Merlin,  Mandaumin,  London, 
Longwoods,  or  Parkhill  monitors  for  the 
timeframe  1990-1992, 1991-1993,  or 
1992-1994.  In  fact,  the  only  monitors 
that  have  recorded  violations  of  the  U.S. 
ozone  NAAQS  are  the  Grand  Bend 
monitor  and  Tiverton  monitor,  which 
are  located  more  than  90  miles  and  140 
miles  away  from  the  Detroit-Ann  Arbor 
area,  respectively.  The  Grand  Bend 
monitor  recorded  violations  of  the  U.S. 
ozone  NAAQS  during  the  timeframe 
1990-1992  with  a  number  of  expected 
exceedances  of  1.67  and  during  1991- 
1993  of  2.0.  However,  for  the  1992-1994 
period,  there  was  no  violation  of  the 
U.S.  ozone  NAAQS  with  a  number  of 
expected  exceedances  at  0.33.  The 
Tiverton  monitor  recorded  violations  of 
the  U.S.  ozone  NAAQS  during  the 
timeframes  1990-1992  and  1991-1993 
with  a  number  of  expected  exceedance 
of  2.0.  However,  during  the  1992-1994 
period,  there  was  no  violation  of  the 
U.S.  ozone  NAAQS." 

In  addition,  the  modeling  submitted 
on  October  17, 1994  is  limited  and 
insufficient  for  purposes  of  implicating 
the  Detroit- Ann  Arbor  area  as  the  cause 
of  elevated  ozone  levels  in  Ontario  '*. 
The  ground  level  wind  trajectories 
presented  in  the  October  17,  1994 
submittal,  indicate  that  winds  into 
Tiverton  and  the  Windsor  area  pass 
through  a  number  of  urbanized  areas  in 
both  the  U.S.  and  Canada  (the  Windsor 
urbanized  area).  The  USEPA  also  notes 
that  such  concentration  may  be 
attributable  to  or  fostered  by  ozone 
precursor  emissions  generated  within 
Canadian  borders,  since  Windsor  itself 


"The  October  17. 1994  submittal  and  subsequent 
clarifying  information  revealed  that  the  Tiverton 
monitor  recorded  one  exceedance  in  1994.  The 
exceedance.  a  value  of  136  ppb.  was  recorded  on 
April  24.  1994  at  7:00  PM.  However,  based  on 
clarifying  information  provided  by  the  Ontario 
Ministry  of  the  Environment  and  Energy,  this  ozone 
value  was  invalidated.  The  strip  chart  recorder 
registered  interference  (electrical  or  otherwise)  on 
April  24,  1994  between  the  hours  of  5:00  PM 
through  8:00  PM  and  for  10:00  PM.  Consequently, 
the  data  for  these  hours  was  invalidated  by  the 
Ontario  Ministry  of  the  Environment  and  Energy. 

|»  Among  the  inadequacies  were  that  the 
submittal  had  limited  documentation  on  the  model 
input  parameters.  The  ADOM-GESIMA  model  is  not 
a  USEPA  guideline  model  as  listed  in  the  Guideline 
on  Air  Quality  Models,  (revised  in  February  1993). 
Further  model  documentation  is  necessary  for  a 
comparative  evaluation  against  USEPA  guideline 
models. 


is  an  urban  area  with  an  estimated 
metropolitan  population  greater  than 
225.000.  Thus,  the  extent  of  any 
contribution  from  the  Detroit-Ann  Arbor 
area  to  monitored  ozone  levels  in 
Ontario  cannot  be  determined  with  any 
degree  of  certainty  on  the  basis  of  the 
information  presently  available  to  the 
USEPA.  The  data  provided  in  the 
October  17, 1994  submittal  are 
inadequate  to  provide  a  basis  for 
determining  the  extent  to  which 
emissions  from  Michigan,  and  more 
specifically,  the  Detroit-Ann  Arbor  area, 
are  contributing  to  ambient  ozone  levels 
in  Ontario.  As  a  consequence,  the 
USEPA  does  not  believe  that  the 
presently  available  information  provides 
any  basis  for  affecting  its  decision 
regarding  the  redesignation  of  the 
Detroit-Ann  Arbor  area. 

The  USEPA  would  like  to  note  that 
the  governments  of  the  United  States 
and  Canada  are  in  the  process  of 
developing  a  joint  study  of  the 
transboundary  ozone  phenomena  under 
the  U.S.-Canada  Air  Quality  Agreement. 
It  is  envisioned  that  this  regional  ozone 
study  will  provide  the  scientific 
information  necessary  to  understand 
what  contributes  to  ozone  levels  in  the 
region,  as  well  as,  what  control 
measures  would  contribute  to 
reductions  in  ozone  levels.  Should  this 
or  other  studies  provide  a  sufficient 
scientific  basis  for  taking  action  in  the 
future,  the  USEPA  will  decide  what  is 
an  appropriate  course  of  action.  The 
USEPA  may  take  appropriate  action 
notwithstanding  the  redesignation  of  the 
Detroit-Ann  Arbor  area.  Therefore,  the 
USEPA  does  not  believe  that  the 
contentions  regarding  transboundary 
impact  currently  provide  a  basis  for 
delaying  action  on  this  redesignation  or 
disapproving  the  redesignation.  This  is 
particularly  true  since  approval  of  the 
redesignation  is  not  expected  to  result 
in  an  increase  in  ozone  precursor 
emissions  and  is  not  expected  to 
adversely  affect  air  quality  in  Canada.  In 
fact,  a  decrease  in  both  VOC  and  NOx 
emissions  from  the  Detroit-Ann  Arbor 
area  is  expected  over  the  10-year 
maintenance  period.  See  59  FR  37190. 
July  21. 1994.  It  should  also  be  noted 
that  redesignation  does  not  allow  States 
to  automatically  remove  control 
programs  which  have  contributed  to  an 
area's  attainment  of  a  U.S.  NAAQS  for 
any  pollutant.  As  discussed  previously, 
the  USEPA's  general  policy  is  that  a 
State  may  not  relax  the  adopted  and 
implemented  SIP  for  an  area  upon  the 
area's  redesignation  to  attainment 
unless  an  appropriate  demonstration  '''. 


based  on  computer  modehng.  is 
approved  by  the  USEPA.  hi  this  case,  no 
previously  implemented  control 
strategies  are  being  relaxed  as  part  of 
this  redesignation. 

The  health  effects  of  acidic  air 
pollution  are  not  relevant  to  this  ozone 
redesignation.  However,  the  USEPA  is 
aware  of  the  study  referenced  by  the 
commentor  and  is  considering  this 
study  in  the  process  of  reevaluating  the 
ozone  NAAQS. 

Further,  apart  from  title  I 
requirements  related  to  the  cessation  of 
the  Detroit-Ann  Arbor  area's  status  as  an 
ozone  nonattainment  area,  the  area  is 
and  will  continue  to  be  required  to 
satisfy  all  Act  requirements.  Other 
control  programs  required  by  the  Act 
will  be  implemented  in  the  area, 
regardless  of  the  ozone  designation, 
such  as  title  IV  NOx  controls,  section 
112  toxic  controls  and  on-board  vapor 
recovery  requirements. 

Comment 

One  commentor  notes  that  recent 
information  indicates  that  significantly 
high  ozone  readings  have  been  recorded 
in  the  Tovra  of  Kincardine  this  summer. 
Kincardine  is  halfway  up  the  eastern 
shoreline  of  Lake  Huron,  and  therefore, 
the  air  quality  in  Kincardine  is,  for  the 
most  part,  a  result  of  emissions  from 
Michigan.  The  commentor  requests  that 
the  USEPA  reconsider  the  redesignation 
of  the  area  because  it  will  have  drastic 
effects  on  the  communities  on  the 
eastern  shore. 

USEPA  Response 

Kincardine  is  more  than  100  miles 
northeast  of  the  Detroit-Ann  Arbor  area, 
the  subject  of  the  redesignation  to 
attainment  for  ozone.  Consequently, 
attributing  elevated  ozone  levels  in 
Kincardine  to  the  Detroit-Ann  Arbor 
area  would  be  a  complex  task.  It  cannot 
be  conclusively  stated  that  emissions 
emanating  from  the  Detroit-Ann  Arbor 
area  are,  "for  the  most  part,"  responsible 
for  elevated  ozone  concentrations 
recorded  at  a  monitor  more  than  100 
miles  away.  As  demonstrated  by  the 
wind  trajectories  provided  by  Canada  as 
part  of  the  October  17, 1994  submittal, 
it  can  be  seen  that  air  parcels  travel 
through  several  U.S.  and  Canadian 
urbanized  areas.  Again,  it  is  noted  that 
the  U.S.  and  Canada  are  cooperatively 
developing  a  regional  ozone  study  to 
investigate  the  transboundary  ozone 
phenomena. 


"Such  a  demonstration  must  show  that  removal 
of  a  control  program  will  not  interfere  with 


maintenance  of  the  ozone  NAAQS  and  would  entail 
submittal  of  an  attainment  modeling  demonstration 
with  the  USEPA's  current  Guideline  on  Air  Quality 
Models.  Also,  see  memorandum  bom  Gerald  A. 
Emison,  April  6. 1987,  entitled  Ozone 
Redesignation  Policy. 


Comment 

One  commentor  states  that  the 
transboundary  ozone  issue  points  to  the 
need  to  manage  air  quality  in  a  regional 
context  and  notes  that  in  their  meeting 
of  July  25,  1994  in  Washington,  Carol 
Browner,  Administrator  of  the  United 
States  Environmental  Protection 
Agency,  and  Sheila  Copps,  Deputy 
Prime  Minister,  Minister  of  the 
Environment,  Canada,  agreed  to 
cooperate  in  regional  management  of  the 
transboundary  ozone  problem.  The 
commentor  suggests  that  the  Great  Lakes 
region  provides  an  ideal  opportunity  to 
advance  this  concept. 

USEPA  Response 

Subsequent  to  the  Browner/Copps 
meeting,  the  U.S.  and  Canadian 
Governments  have  met  to  discuss  and 
develop  a  regional  pilot  program  to 
address  any  potential  regional 
transboundary  ozone  issue.  This  new 
regional  pilot  effort  is  being  developed 
as  a  priority  under  the  U.S.-Canada  Air 
Quality  Agreement. 

Comment 

One  commentor  states  that  the 
Southeast  Michigan  Council  of 
Governments  has  discussed  the 
redesignation  at  past  meetings  of  the 
Windsor  Air  Quality  Committee,  at 
which  local  committee  members 
pointed  out  their  concerns  to  no  avail. 
All  information  available  suggests  that 
the  request  for  redesignation  is  without 
scientific  merit  at  present,  and  is 
premature  at  best. 

USEPA  Response 

Ambient  air  monitoring  data  in  the 
Detroit-Ann  Arbor  area  demonstrates 
that  the  area  is  attaining  the  ozone 
NAAQS.  In  addition,  the  State  has  met 
all  applicable  requirements  under 
section  107  of  the  Act.  As  previously 
discussed,  the  U.S.  and  Canada  are 
cooperatively  developing  a  regional 
ozone  study  to  investigate  the 
transboundary  ozone  phenomena. 
Comment 

One  commentor  notes  that  the  March 
1991  formal  agreement  (the  March  13, 
1991  U.S.-Canada  Air  Quality 
Agreement)  between  the  U.S.  and 
Canada  called  for  other  parties  to  take 
steps  to  avoid  or  mitigate  the  potential 
risk  posed  by  specific  actions.  On  this 
basis,  it  is  requested  that  the  LSEPA 
reconsider  the  consequences  of 
approving  this  request  for  southeast 
Michigan.  Another  commentor  refers  to 
the  March  13, 1991  Air  Quality 
Agreement  between  Canada  and  the 
U.S.  with  respect  to  the  effort  of  the  two 
countries  to  address  transboundary  air 


pollution  through  "cooperative  and 
coordinated  action."  Alleging  that 
ground  level  ozone  production  in  the 
Detroit-Ann  Arbor  area  by  its  movement' 
across  the  U.S.-Canada  border  has  a 
significant  impact  on  ozone  production 
and  general  air  quahty  in  the  Windsor 
Southwestern  Ontario  region  of  Canada, 
the  commentor  expresses  concern  that 
the  Department  of  State  chose  not  to 
provide  the  Canadian  Government  with 
formal  advance  notice  of  the  intention 
of  the  USEPA  to  act  on  an  issue  which 
would  have  a  major  impact  on 
transboundary  air  pollution. 

USEPA  Response 

Paragraph  1  of  Article  V  of  the  March 
13. 1991  U.S.-Canada  Afr  Quality 
Agreement  states  that  "Each  Party  shall, 
as  appropriate  and  as  required  by  its 
laws,  regulations  and  policies,  assess 
those  proposed  actions,  activities  and 
projects  within  the  area  under  its 
jurisdiction  that,  if  carried  out,  would 
be  likely  to  cause  significant 
transboundary  air  pollution,  including 
consideration  of  appropriate  mitigation 
measures."  Paragraph  2,  specifies  that 
parties  shall  notify  each  other  of  actions 
under  paragraph  1.  Since  the  action  to 
redesignate  the  Detroit-Ann  Arbor  area 
to  attainment  does  not  result  in  a 
relaxation  of  existing  control 
requirements  or  an  increase  in  ozone 
precursor  emissions,  the  USEPA  does 
not  believe  that  formal  notification  was 
necessary  nor  that  this  action  poses  a 
potential  risk.  Canada  is  well  aware  of 
this  redesignation  at  this  time.  However, 
in  the  future,  the  U.S.  intends  to  notify 
Canada  of  actions  similar  to  this  action 
as  early  as  possible  regardless  of 
whether  notification  is  required  under 
the  U.S.-Canada  Air  Quality  Agreement. 
In  addition,  the  U.S.  will  work  with 
Canada  to  address  tropospheric  ozone  in 
the  context  of  the  Air  Quality 
Agreement  as  previously  discussed. 

Comment 

A  number  of  commentors  believe  that 
the  air  quality  in  the  Detroit-Ann  Arbor 
area  has  not  improved  but  deteriorated 
in  recent  years.  Recent  developments 
have  been  detrimental  to  air  quality, 
such  as  the  operation  of  a  trash 
incinerator  which  emits  foul  smoke  into 
the  air  around  the  clock,  particularly  on 
weekends  when  businesses  are  closed. 
Instead  of  recycling,  the  City  of  Detroit 
chooses  to  pollute  southeast  Michigan 
and  Ontario's  air.  Multitudes  of 
industrial  plants  are  located  on  the 
Detroit  River  whose  smokestacks  cast 
gray  haze  over  everything,  even  on 
sunny  days.  One  commentor  lists  a 
number  of  local  facilities  which  it 
claims  causes  visible  emissions  and 
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offensive  odors.  Another  commentor 
states  that  Wayne  county  ranked  #1  in 
amount  of  hazardous  chemicals  released 
through  air  emissions  (as  well  as  #1  in 
"suspected"  carcinogens),  and  was 
fearful  for  her  health  and  future  because 
of  current  air  quaUty.  Another 
commentor  claimed  breathing  problems 
caused  by  outdoor  air.  Wayne  County 
was  accused  of  posing  numerous 
pulmonary  health  risks  for  residents. 
Improvements  in  air  quality  are 
necessary  for  the  residents'  safety  and 
health. 

USEPA  Response 

The  July  21. 1994  Federal  Register 
notice  proposes  to  redesignate  the 
Detroit-Ann  Arbor  area  to  attainment 
solely  for  ozone.  The  Detroit- Ann  Arbor 
redesignation  request  satisfies  the 
section  107(d)(3)(E)  requirements. 
Among  these  requirements  is  that  the 
area  demonstrate  attainment  of  the 
ozone  NAAQS.  See  section 
107(d)(3)(E)(i).  The  Detroit-Ann  Arbor 
area  has  demonstrated  through  3 
consecutive  years  of  complete  air 
quality  data,  that  the  area  has  attained 
the  ozone  NAAQS.  The  area  is  and  will 
continue  to  be  required  to  satisfy  all  Act 
requirements  pertaining  to  the  emission 
of  hazardous  air  pollutants.  Further, 
existing  facilities  must  continue  to 
operate  existing  air  pollution  control 
equipment  in  accordance  with 
applicable  rules,  regulations  and 
permits,  and  sources  that  are 
problematic  in  terms  of  posing  a 
nuisance  to  area  residents  may  be 
referred  to  the  State  and  local 
environmental  enforcement  staff  for 
investigation.  Retaining  the  area's 
current  nonattainment  designation  for 
ozone  would  not  affect  visible  emissions 
and/or  offensive  odors  from  the  existing 
incinerator.  In  addition,  certain  new 
rules  and  regulations  will  still  apply  to 
area  sources  even  if  the  area  is 
redesignated  to  attainment  for  ozone;  for 
example,  Maximum  Achievable  Control 
Technology  and  additional  controls 
under  section  112  (air  toxics)  of  the  Act. 
With  respect  to  the  commentor's 
contention  that  improvements  in  air 
quality  are  necessary  for  residents' 
safety  and  health,  it  should  be 
recognized  that  section  109  of  the  Act 
requires  that  the  NAAQS,  which  must 
be  based  on  established  criteria  and 
allow  an  adequate  margin  of  safety, 

protect  the  public  health.  Unless  and 
until  it  is  revised,  the  current  ozone 

NAAQS  provides  the  pertinent  standard 

for  protecting  public  health. 

Comment 

Many  commentors  believe  that 
designating  the  area  to  attainment 


would  exempt  the  area  from  stricter 
clean  air  regulations.  They  believe  that 
the  USEPA  should  require  local 
industry  to  implement  common-sense, 
cost-effective  pollution  control 
measures,  more  stringent  automobile 
emission  testing  (current  testing  is  not 
effective),  and  service  stations  to  install 
anti-pollution  devices  on  gasoline 
pumps  (Stage  11).  The  USEPA  should 
encoiu"age  that  measures  be  taken  to 
ensure  that  no  pollution  problems  occur 
in  the  future. 

USEPA  Response 

Redesignating  the  area  to  attainment 
for  ozone  does  not  exempt  the  State 
from  implementing  measures  necessary 
for  attainment.  Further,  additional 
regulations  such  as  a  basic  I/M  program. 
Stage  II  vapor  recovery,  or  Stage  I 
expansion  are  incorporated  into  the 
area's  maintenance  plan  as  contingency 
measures.  The  contingency  measures 
selected  by  the  State  will  be 
implemented  if  a  violation  is 
experienced. 

Comment 

One  commentor  requests  the  USEPA 
to  require,  and  to  make  pubUc,  an 
independent,  third  party,  statistical 
verification  of  air  quality  and  related 
environmental  health  data  to  support  or 
dispute  claims  made  by  local 
businesses,  a  senator  and  a  governor.  If 
monitoring  in  the  southwest  section  of 
Detroit  is  ongoing,  then  there  would  be 
no  question  that  tougher  standards  are 
needed. 

USEPA  Response 

The  State  has  established  air 
monitoring  networks,  sampling  and 
analysis  procedures  as  well  as  quality 
assurance  and  control  procedures  that 
satisfy  USEPA  guidelines.  The  State  will 
continue  to  operate  its  monitoring 
network  after  redesignation.  Third  party 
statistical  verification  of  air  quality  data 
is  not  required  by  the  guidelines 
applicable  for  the  purposes  of  this 
redesignation. 

Comment 

One  commentor  stated  that  the 
USEPA  should  not  redesignate  the 
Detroit- Ann  Arbor  area  because  it  is 
likely  that  the  area  will  soon  have  to  be 
redesignated  back  to  nonattainment. 
The  commentor  also  provided  various 
information  related  to  increasing  VOC 
emissions  and  petroleum  usage. 

USEPA  Response 

The  USEPA  believes  that  Michigan 
has  shown  that  the  Detroit-Ann  Arbor 
area  has  attained  and  can  continue  to 
maintain  the  NAAQS  for  ozone.  In  the 


event  that  a  violation  of  the  ozone 
NAAQS  does  occur  in  the  future, 
however,  the  maintenance  plan 
provides  for  the  implementation  of  the 
State's  contingency  measures  under 
section  175 A  to  promptly  correct  any 
violations  of  the  NAAQS,  as  required  by 
the  Act. 

With  regard  to  the  commentor's 
contentions  concerning  VOC  emissions 
and  petroleum  usage,  the  USEPA  notes 
that  in  its  showing  of  maintenance  over 
a  10-year  period,  the  State  has 
technically  assessed  not  only  the 
impacts  of  reductions  due  to  control 
programs,  but  also  increases  due  to 
growth  in  all  potential  sources  of 
emissions.  These  potential  sources 
include  petroleum  usage  in  the  mobile 
source  and  industrial  source  sectors. 
The  State  has  shown  in  these 
assessments  that  reductions  in 
emissions  over  the  maintenance  period 
will  more  than  offset  any  increases  in 
emissions  of  VOC.  The  USEPA's 
decisions  must  be  based  solely  on 
whether  Michigan's  submission 
adequately  addresses  the  statutory 
requirements  applicable  to 
redesignation.  The  USEPA  has 
determined  that  it  does,  and  is  thus 
approving  the  redesignation  request. 
Again,  in  the  event  that  violations  of  the 
ozone  NAAQS  occur.  Michigan  must 
promptly  implement  its  contingency 
measures  such  that  the  ozone  NAAQS  is 
once  again  attained  and  maintained. 

II.  Final  Rulemaking  Action 

The  USEPA  approves  the 
redesignation  of  Uie  Detroit-Ann  Arbor. 
Michigan  ozone  area  to  attainment  and 
the  section  175 A  maintenance  plan  as  a 
revision  to  the  Michigan  SIP.  The  State 
of  Michigan  has  satisfied  all  of  the 
necessary  requirements  of  the  Act.  The 
USEPA  has  also  approved  the  section 
182(f)  NOx  exemption  for  the  Detroit- 
Ann  Arbor  area  in  an  action  published 
elsewhere  in  this  Federal  Register 
which  exempts  the  area  from  the  section 
182(f)  NOx  requirements.  As  a 
consequence  of  this  action,  the  USEPA 
also  stops  the  sanctions  clocks  that  had 
been  started  as  a  result  of  the  findings 
made  on  January  21.  1994,  regarding  the 
incompleteness  of  the  15  percent  ROP 
plan  and  the  section  172(c)(9) 
contingency  plan  for  the  Detroit-Ann 
Arbor  area  and  on  May  11, 1994. 
regarding  the  basic  I/M  plan  for  the  area. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
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and  Radiation.  The  0MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  100 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U  S 
246,  256-66  (1976). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8.  1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finahty  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  eff'ectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Sub|ects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Motor  vehicle  pollution. 
Nitrogen  oxides.  Ozone,  Particulate 


matter.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  National  parks.  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compounds,  Wilderness  areas. 

Dated:  February  8, 1995. 
Norman  R.  Niedergang. 
Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 


UMI 


Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraphs  (c)  (101)  and  (102)  to 
read  as  follows: 

§  52.1 170    Identification  of  plan. 

*        *        *        *        • 
(c)  •  •  * 

(101)  On  November  15,  1993,  the 
State  of  Michigan  submitted  as  a 
revision  to  the  Michigan  State 
Implementation  Plan  for  ozone  a  State 
Implementation  Plan  for  a  motor  vehicle 
inspection  and  maintenance  program  for 
the  Detroit-Ann  Arbor  area.  Michigan 
submitted  House  Bill  No.  5016,  signed 
by  Governor  John  Engler  on  November 
13, 1993. 
(i)  Incorporation  by  reference. 
(A)  State  of  Michigan  House  Bill  No. 
5016  signed  by  the  Governor  and 
effective  on  November  13, 1993. 

(102)  On  November  12, 1993,  the 
State  of  Michigan  submitted  as  a 
revision  to  the  Michigan  State 
Implementation  Plan  for  ozone  a  State 
Implementation  Plan  for  a  section  175A 
maintenance  plan  for  the  Detroit-Ann 
Arbor  area  as  part  of  Michigan's  request 
to  redesignate  the  area  from  moderate 
nonattainment  to  attainment  for  ozone. 
Elements  of  the  section  175 A 
maintenance  plan  include  a  base  year 
(1993  attainment  year)  emission 
inventory  for  NOx  and  VOC.  a 
demonstration  of  maintenance  of  the 
ozone  NAAQS  with  projected  emission 
inventories  (including  interim  years)  to 
the  year  2005  for  NOx  and  VOC,  a  plan 
to  verify  continued  attainment,  a 
contingency  plan,  and  an  obligation  to 
submit  a  subsequent  maintenance  plan 
revision  in  8  years  as  required  by  the 
Clean  Air  Act.  If  the  area  records  a 
violation  of  the  ozone  NAAQS  (which 


must  be  confirmed  by  the  State), 
Michigan  will  implement  one  or  more 
appropriate  contingency  measure(s) 
which  are  contained  in  the  contingency 
plan.  Appropriateness  of  a  contingency 
measure  will  be  determined  by  an  urban 
airshed  modeling  analysis.  The 
Governor  or  his  designee  will  select  the 
contingency  measure(s)  to  be 
implemented  based  on  the  analysis  and 
the  MDNR's  recommendation.  The 
menu  of  contingency  measures  includes 
basic  motor  vehicle  inspection  and 
maintenance  program  upgrades.  Stage  I 
vapor  recovery  expansion.  Stage  II  vapor 
recovery,  intensified  RACT  for 
degreasing  operations,  NOx  RACT,  and 
RVP  reduction  to  7.8  psi.  Michigan 
submitted  legislation  or  rules  for  basic 
I/M  in  House  Bill  No  5016,  signed  by 
Governor  John  Engler  on  November  13, 
1993:  Stage  I  and  Stage  II  in  Senate  Bill 
726  signed  by  Governor  John  Engler  on 
November  13, 1993;  and  RVP  reduction 
to  7.8  psi  in  House  Bill  4898  signed  by 
Governor  John  Engler  on  November  13 
1993. 
(i)  Incorporation  by  reference. 

(A)  State  of  Michigan  House  Bill  No. 
5016  signed  by  the  Governor  and 
effective  on  November  13,  1993. 

(B)  State  of  Michigan  Senate  Bill  726 
signed  by  the  Governor  and  effective  on 
November  13, 1993. 

(C)  State  of  Michigan  House  Bill  No. 
4898  signed  by  the  Governor  and 
effective  on  November  13,  1993. 

2.  Section  52.1174  is  amended  by 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

S  52.1 1 74    Control  strategy:  Ozone. 

(h)  Approval— On  January  5,  1993,  the 
Michigan  Department  of  Natural 
Resources  submitted  a  revision  to  the 
ozone  State  Implementation  Plan  for  the 
1990  base  year  emission  inventory.  The 
inventory  was  submitted  by  the  State  of 
Michigan  to  satisfy  Federal 
requirements  under  section  182(a)(1)  of 
the  Clean  Air  Act  as  amended  in  1990. 
as  a  revision  to  the  ozone  State 
Implementation  Plan  for  the  Detroit- 
Ann  Arbor  moderate  ozone 
nonattainment  area.  This  area  includes 
Livingston,  Macomb,  Monroe,  Oakland, 
St.  Clair,  Washtenaw,  and  Wayne 
counties. 

(i)  Approval— On  November  12,  1993. 
the  Michigan  Department  of  Natural 
Resources  submitted  a  request  to 
redesignate  the  Detroit-Ann  Arbor 
(consisting  of  Livingston,  Macomb, 
Monroe,  Oakland.  St.  Clair.  Washtenaw, 
and  Wayne  counties)  ozone 
nonattainment  area  to  attainment  for 
ozone.  As  part  of  the  redesignation 
request,  the  State  submitted  a 
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maintenance  plan  as  required  by  175 A 
of  the  Clean  Air  Act,  as  amended  in 
1990.  Elements  of  the  section  175A 
maintenance  plan  include  a  base  year 
(1993  attainment  year)  emission 
inventory  for  NOx  and  VOC,  a 
demonstration  of  maintenance  of  the 
ozone  NAAQS  with  projected  emission 
inventories  (including  interim  years)  to 
the  year  2005  for  NOx  and  VOC,  a  plan 
to  verify  continued  attainment,  a 
contingency  plan,  and  an  obligation  to 
submit  a  subsequent  maintenance  plan 
revision  in  8  years  as  required  by  the 
Clean  Air  Act.  If  the  area  records  a 
violation  of  the  ozone  NAAQS  (which 
must  be  confirmed  by  the  State), 
Michigan  will  implement  one  or  more 
appropriate  contingency  measure(s) 


which  are  contained  in  the  contingency 
plan.  Appropriateness  of  a  contingency 
measure  will  be  determined  by  an  urban 
airshed  modeling  analysis.  The 
Governor  or  his  designee  will  select  the 
contingency  measure(s)  to  be 
implemented  based  on  the  analysis  and 
the  MDNR's  recommendation.  The 
menu  of  contingency  measures  includes 
basic  motor  vehicle  inspection  and 
maintenance  program  upgrades.  Stage  I 
vapor  recovery  expansion.  Stage  II  vapor 
recovery,  intensified  RACT  for 
degreasing  operations,  NOx  RACT,  and 
RVP  reduction  to  7.8  psi.  The 
redesignation  request  and  maintenance 
plan  meet  the  redesignation 
requirements  in  sections  107(d)(3)(E) 
and  175 A  of  the  Act  as  amended  in 

Michigan— Ozone 


1990,  respectively.  The  redesignation 
meets  the  Federal  requirements  of 
section  182(a)(1)  of  the  Clean  Air  Act  as 
a  revision  to  the  Michigan  Ozone  State 
Implementation  Plan  for  the  above 
mentioned  counties. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.323  the  ozone  table  is 
amended  by  revising  the  entry  for  the 
Detroit- Ann  Arbor  area  for  ozone  to  read 
as  follows: 

§81.323    Michigan. 


Designation 


Classification 


Designated  areas 


Date^ 


Type 


Date^ 


Type 


Detrort-Ann  Arbor  Area.  April  6, 1995  Attainment 

Lrvingpton  County JP^^-  Attainment 

Macomb  County - S  6  1995  Attainment 

oSSSy ::::::::::::::::::::::::::::::::::::::::::::::::::::::::  A^ie:  1995 Attainmnet 

Qt  p!^r^.rnt:  Aprils,  1995  Attainment 

waSSiSSn^ :::::::::::::::::::::::::::::::::::: aSIi  e,  1995 Attainment 

^T^cZ^!!^s::::z::l April  e,  1995 Attammem 


'  This  date  is  November  15.  1990,  unless  ottienwise  noted. 
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Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permits  Program;  Illinois 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 


UMI 


SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  Illinois 
for  the  purpose  of  complying  with 
Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  sources. 
EFFECTIVE  DATE;  March  7.  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  dunng  normal  business 


hours  at  the  following  location:  United 
States  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  AR-18J,  Chicago,  lUinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Buzeclcy,  77  West  Jackson 
Boulevard,  Permits  and  Grants  Section 
AR-18J,  Chicago,  Illinois  60604,  (312) 
886-3194. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  Part  70  ^ 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15,  1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 


disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  7d,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  September  30, 1994,  EPA 
proposed  interim  approval  of  the 
operating  permits  program  for  Illinois. 
See  59  FR  49882.  The  EPA  received 
public  comment  on  the  proposal,  and 
compiled  a  Technical  Support 
Document  (TSD)  which  describes  the 
operating  permits  program  in  greater 
detail,  hi  this  notice  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  operating  permits  program  for 
Illinois. 

11.  Final  Action  and  Implications 
A.  Anah'iis  of  State  Submission 

The  EPA  received  comments  from  a 
total  of  four  organizations.  The  EPA's 
response  to  these  comments  is 
summarized  in  this  section.  Comments 


supporting  EPA's  proposal  are  not 
addressed  in  this  notice;  however, 
EPA's  response  to  all  comments  is 
available  in  a  document  contained  in 
the  docket  at  the  address  noted  in  the 
ADDRESSES  section  above. 

1.  Section  112(G)  Implementation 

The  EPA  received  several  comments 
regarding  the  proposed  approval  of 
Illinois'  preconstruction  permitting 
program  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations.  Two  commentors  argued 
that  Illinois  should  not,  and  cannot, 
implement  section  112(g)  until:  (1)  EPA 
has  promulgated  a  section  112(g) 
regulation,  and  (2)  the  State  has  a 
section  112(g)  program  in  place.  The 
commentors  also  argued  that  Illinois' 
preconstruction  review  program  cannot 
serve  as  a  means  to  implement  section 
112(g)  because  it  was  not  designed  for 
that  purpose.  One  commentor  also 
asserted  that  such  a  regulatory  program 
is  unconstitutional  because  the  section 
112(g)  requirements  are  vague. 

In  its  proposed  interim  approval  of 
Illinois'  part  70  program,  EPA  also 
proposed  to  approve  Illinois' 
preconstruction  review  program  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period  before 
promulgation  of  a  Federal  rule 
implementing  section  112(g).  This 
proposal  was  based  in  part  on  an 
interpretation  of  the  Act  that  would 
require  sources  to  comply  with  section 
112(g)  beginning  on  the  date  of  approval 
of  the  title  V  program,  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  The  EPA  has  since 
revised  this  interpretation  of  the  Act  in 
a  Federal  Register  notice  published  on 
February  14,  1995.  60  FR  8333.  The 
revised  interpretation  postpones  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  revised 
notice  sets  forth  in  detail  the  rationale 
for  the  revised  interpretation. 

The  section  112(gj  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  States  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  Illinois 
must  be  able  to  implement  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 


112(g)  rule  and  adoption  of 
implementing  State  regulations. 

For  this  reason,  EPA  is  finalizing  its 
approval  of  Illinois'  preconstruction 
review  program.  This  approval  clarifies 
that  the  preconstruction  review  program 
is  available  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
by  Illinois  of  rules  established  to 
implement  section  112(g).  However, 
since  the  approval  is  for  the  single 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period,  the  approval  itself 
will  be  without  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  until  State  regulations  are 
adopted.  Furthermore,  EPA  is  limiting 
the  duration  of  this  approval  to  18 
months  following  promulgation  by  EPA 
of  the  section  112(g)  rule. 

The  EPA  believes  that,  although 
Illinois  currently  lacks  a  program 
designed  specifically  to  implement 
section  112(g),  Illinois'  preconstruction 
review  program  will  serve  as  an 
adequate  implementation  vehicle  during 
a  transition  period  because  it  will  allow 
Illinois  to  select  control  measures  that 
would  meet  MACT,  as  defined  in 
section  112,  and  incorporate  these 
measures  into  a  federally  enforceable 
preconstruction  permit.  IHinois  will  be 
able  to  impose  federally  enforceable 
measures  reflecting  MACT  for  most  if 
not  all  changes  qualiiying  as  a 
modification,  construction,  or 
reconstruction  under  section  112(g) 
because  Illinois'  preconstruction 
permitting  program  is  not  limited  to 
criteria  pollutants.  415  ILCS  5/9.1(d). 

Another  consequence  of  the  fact  that 
Illinois  lacks  a  program  designed 
specifically  to  implement  section  112(g) 
is  that  the  applicability  criteria  found  in 
its  preconstruction  review  program  may 
differ  from  those  in  the  section  112(g) 
rule.  However,  whether  a  particular 
source  change  qualifies  as  a 
modification,  construction,  or 
reconstruction  for  section  112(g) 
purposes  during  any  transition  period 
will  be  determined  according  to  the 
final  section  112(g)  rule.  The  EPA 
would  expect  Illinois  to  be  able  to  issue 
a  preconstruction  permit  containing  a 
case-by-case  determination  of  MACT 
where  necessary  for  purposes  of  section 
112(g)  even  if  review  under  its  own 
preconstruction  review  program  would 
not  be  triggered. 

In  addition,  one  commentor 
incorporated  by  reference  its  comments 
on  the  proposed  section  112(g)  rule,  and 
stated  that  the  proposed  rule  has 
technical,  legal,  and  constitutional 


defects  that  disqualify  it  as  a  valid  or 
workable  approach  to  section  112(g) 
implementation.  The  EPA  believes  die 
appropriate  forum  for  pursuing 
objections  to  the  legal  validity  of 
Federal  regulations  is  by:  (1)  Submitting 
comments  on  a  proposed  rulemaking 
during  the  public  comment  period  for 
that  particular  rulemaking,  or  (2) 
petitioning  for  review  of  the 
promulgated  rule  in  the  D.C.  Circuit 
Court  of  Appeals.  If  die  commentor  has 
concerns  with  the  final  section  112(g) 
rule,  the  commentor  will  have  the 
opportunity  to  pursue  such  action  once 
the  section  112(g)  rule  is  promulgated. 
Two  commentors  assumed  that  EPA 
would  delegate  the  section  112(g) 
requirements  to  the  State.  The  EPA 
wishes  to  clarify  that  the 
implementation  of  section  112(g)  by  the 
State,  including  case-by-case  MACT 
determinations,  is  a  requirement  for 
approval  of  a  State  title  V  program.  In 
other  words,  approval  of  the  title  V 
operating  permits  program  confers  on 
the  State  responsibility  to  implement 
section  112(g).  Since  the  requirement  to 
implement  section  112(g)  lies  widi  the 
State  in  the  first  instance,  there  is  no 
need  for  a  delegation  action  apart  from 
the  title  V  program  approval 
mechanism,  except  where  the  State 
seeks  approval  of  a  "no  less  stringent" 
program  under  40  CFR  part  63  subpart 
E.  EPA's  approval  of  Illinois'  program 
for  delegation  of  section  112  standards 
as  promulgated  does  not  affect  this 
responsibility  to  implement  section 
112(g). 

2.  Variance 

EPA  received  two  comments 
regarding  the  variance  provisions 
contained  in  Illinois'  existing 
regulations.  The  commentors  objected  to 
EPA's  position  that  State  variances  are 
not  recognized  by  EPA  unless  a  variance 
is  issued  in  accordance  with  part  70 
procedures.  The  commentors  stated  that 
dismissing  all  State-issued  variances 
would  conflict  with  part  70.  The 
commentors  also  stated  that  while  part 
70's  requirements  for  compliance 
schedules  do  not  sanction  non- 
compliance by  a  source,  variances 
provided  by  the  state  are  consistent  with 
the  recognition  of  non-complying 
sources  and  the  requirement  for 
compliance  schedules  in  the  permit 
application. 

EPA  agrees  with  the  commentors  that 
variances  provided  by  the  State  could  be 
consistent  with  the  issuance  of  a  part  70 
f)ermit.  The  inclusion  of  a  compliance 
schedule  in  a  part  70  permit  is  a  part  70 
requirement  and,  therefore,  a  State 
variance  from  the  applicable 
requirements  at  the  time  of  permit 
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issuance  that  is  provided  to  a  non- 
complying  source  may  not  be 
inconsistent  with  part  70.  EPA  would 
not,  however,  recognize  variances  that 
grant  relief  from  the  duty  to  comply 
with  the  terms  of  an  issued  federally 
enforceable  part  70  permit  except  where 
such  relief  is  granted  through 
procedures  allowed  by  part  70.  Once 
again,  EPA  is  not  taking  any  action  on 
Illinois'  variance  procedures.  The 
Agency  is  only  clarifying  that  all 
variances  provided  by  the  State  for  title 
V  sources  must  be  granted  in 
accordance  with  part  70. 

3.  Insignificant  Activities 

Four  commentors  responded  to  EPA's 
proposed  concerns  regarding  Illinois' 
draft  insignificant  activities  regulations. 
In  response  to  these  comments  EPA 
reviewed  the  draft  regulations  a  second 
time.  On  February  2, 1995,  EPA 
formally  received  a  final  copy  of  these 
regulations  for  inclusion  in  the  State's 
CAAPP  submittal.  Please  see  the  docket 
for  a  more  detailed  review  of  the  Illinois 
rule. 

All  commentors  objected  to  EPA's 
interpretation  that  the  threshold  levels 
of  1.0  pound  per  hour  (Ib/hr)  of  criteria 
pollutants  and  .1  Ib/hr  of  HAP  in  35 
Illinois  Administrative  Code  (LAC)  Part 
201.211  are  not  acceptable.  These  cut- 
off rates  mentioned  above  are  contained 
in  the  State's  provision,  "Application 
for  Classification  as  an  Insignificant 
Activity."  35  LAC  201.211.  One 
commentor  stated  that  the  more 
appropriate  classification  of 
insignificant  activities  lies  in  different 
sections  of  the  State's  regulations.  The 
section  referred  to  by  the  commentor 
distinguishes  between  HAP  and  non- 
HAP  emissions.  For  HAP  calculations, 
the  rule  relies  on  concentrations  of 
HAPs  in  the  form  of  raw  material  fed  to 
an  emission  unit.  35  lAC  201.209(a)(1) 
(A)-(C).  For  non-HAPs,  the  rule  refers  to 
emission  units  that  never  exceed  .1  lb/ 
hr  or  .44  tpy.  35  LAC  201.210(a)  (2)  and 
(3).  Although  EPA  cannot  now 
determine  whether  or  not  the  HAP 
calculations  would  result  in  emissions 
in  amounts  greater  than  the  significance 
limits  that  will  ultimately  be  finalized 
in  the  section  112(g)  rulemaking,  EPA 
also  believes  that  the  non-HAP 
provisions  in  35  LAC  201.210(a)  (2)  and 
(3)  do  not  now  pose  a  problem  for 
approval  of  the  State's  submittal.  The 
Agency,  therefore,  is  taking  no  action  on 
these  provisions.  EPA  originally 
objected  to  35  lAC  201.210(a)(1), 
however,  because  this  provision 
includes  emissions  determined  to  be 
insignificant  according  to  the  provisions 
in  35  LAC  201.211  (allowing  sources  to 
apply  for  insignificant  activities  that  are 


granted  by  lEPA's  discretion).  The 
regulatory  sections  offered  by  the 
commentor,  therefore,  are  not  entirely 
dispositive  of  the  issue. 

Upon  further  reflection.  EPA 
generally  agrees  with  the  commentors 
that  the  rate  itself  of  1.0  Ib/hr  of  criteria 
pollutant  emission  cut-off  contained  in 
35  LAC  201.211  need  not  be  amended 
for  full  approval.  Emission  cut-offs 
approved  for  insignificant  activities  are 
based  upon  State-specific  circumstances 
and  analysis.  One  State's  cut-offs  may 
not  be  appropriate  for  another  State's 
programs  due  to  variations  in  local 
foctors  such  as  non-attainment  areas. 
State  Implementation  Plans  (SIP), 
source  types,  and  emissions.  EPA 
believes  the  State  should  be  given 
substantial  deference  in  this  matter  and 
finds  the  insignificance  levels 
established  by  Illinois  will  not,  in  and 
of  themselves,  interfere  with  the  State's 
ability  to  ensure  that  part  70  sources 
meet  all  applicable  requirements  of  the 
SIP.  Although  a  severe  ozone 
nonattainment  area  exists  in  the  State, 
EPA  believes  that  it  is  reasonable  in  this 
case  to  project  that  the  insignificant 
levels  established  in  the  State  of  Illinois' 
regulations  will  not  interfere  with  its 
effort  to  be  reclassified  as  attainment. 
Illinois  believes  that  this  level  will  not 
only  reduce  its  administrative  burden, 
but  allow  it  to  eventually  meet  its 
attainment  demonstrations. 

The  Agency,  however,  is  still 
concerned  with  the  development  of 
these  regulations  and  continues  to 
believe  that  interim  approval  is 
appropriate  for  these  rules  at  this  time. 
35  LAC  201.208  of  the  State's  rule  does 
not  meet  the  requirements  of  40  CFR 
70.5(c),  which  requires  that  an 
application  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirements,  or  to  evaluate  the  fee 
amount  required  under  the  schedule 
approved  pursuant  to  40  CFR  70.9. 
These  provisions  are  intended  to  ensure 
that  sources  do  not  file  incomplete 
permit  applications  due  to  inadvertent 
usage  of  a  State's  insignificant  activity 
provisions.  In  addition,  35  lAC 
201.210(b)  must  be  amended  to  clarify 
that  a  source  must  specifically  list  in  its 
permit  application  the  activities  present 
at  its  facility  and  not  just  rely  on  a 
general  statement  that  denotes  the 
presence  of  activities. 

Although  the  emission  cut-offs  for 
criteria  pollutants  are  not  a  concern  at 
this  time,  revisions  to  the  State's 
insignificant  regulations  will  still  be 
necessary  for  full  approval  of  the  State's 
program.  EPA  believes  the  State  must 
make  the  following  changes  for  full 
approval:  (1)  the  language  of  201.208 


must  worded  to  state  that  at  the  time  of 
filing  an  application,  the  application 
must  include  all  necessary  information 
to  determine  the  applicability  of  or  to 
impose  any  applicable  requirements  or 
fees  and  (2)  201.210(b)  must  be 
amended  so  that  sources  specifically  list 
the  insignificant  activities  present  at 
their  facilities. 

4.  Administrative  Amendments 

EPA  received  three  comments  on  the 
inclusion  of  the  State's  incorporation  of 
emission  trades  based  upon  a  SIP- 
approved  trading  program  into  a  title  V 
permit  based  upon  the  administrative 
amendment  procedure.  Two  of  the 
commentors  requested  clarification  as  to 
whether  EPA  intends  to  subject 
emissions  trading  that  occurs  under  an 
emissions  cap  established  in  a  part  70 
permit  to  significant  modification 
procedures.  One  commentor  stated  that 
it  is  not  necessary  for  EPA  to  consider 
this  provision  now  since  Illinois  has  no 
such  regulations  developed  concerning 
emissions  trading. 

Responding  to  the  commentors' 
request  for  clarification,  EPA  does  not 
interpret  part  70  to  require  states  to 
subject  emissions  trades  that  occur 
under  an  emissions  cap  established  in  a 
part  70  permit  to  significant 
modification  procedures.  These  trades 
are  established  by  a  part  70  permit  and, 
therefore,  sources  do  not  need  to  revise 
their  part  70  permits  when  utilizing 
these  trading  provisions. 

Part  70,  however,  does  not  allow  the 
use  of  an  administrative  permit 
amendment  to  accomplish 
incorporation  of  emissions  trades 
resulting  from  the  application  of  an 
approved  economic  incentives  rule,  a 
marketable  permits  rule  or  a  generic 
emissions  trading  rule  into  a  part  70 
permit.  40  CFR  70.7(d).  Any  substantive 
change  to  a  permit  term  or  condition 
must  follow  the  permit  revision 
procedures  of  part  70.  Future  part  70 
rulemakings  may  change  this 
requirement,  but  for  the  present,  EPA 
can  only  review  State  submittals  in 
accordance  with  the  promulgated  part 
70  rulemaking  of  July  21, 1992. 

Despite  the  fact  that  Illinois  does  not 
currently  have  an  approved  trading 
program,  it  is  appropriate  for  EPA  to 
now  consider  this  State  legislative 
provision  allowing  emission  trades  to  be 
incorporated  through  the  administrative 
amendment  procedure.  EPA  cannot 
approve  regulations  in  a  State  program 
that  would  conflict  with  provisions  in 
the  part  70  regulations. 

5.  Compliance  Certification 

Three  commentors  objected  to  EPA's 
proposed  interim  approval  regarding  the 
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State's  legislation  concerning 
compliance  certification  by  a 
responsible  official.  The  Illinois  statute 
requires  that  applications  be  certified 
for  truth,  accuracy,  and  completeness  by 
a  responsible  official  in  accordance  with 
applicable  regulations.  415  ILCS  5/ 
39.5(5)(e).  Part  70  requires  that 
certifications  be  based  upon  a 
"reasonable  belief  or  that  statements  be 
based  upon  "information  and  belief  "  40 
CFR  70.5(d)  and  70.6(c)(1). 

EPA  agrees  with  the  commentors  to 
the  extent  that  interim  approval  for  this 
issue  is  not  appropriate.  Upon  further 
review.  Illinois'  legislative  authority  for 
certification  of  responsible  officials 
carries  the  same  meaning  as  part  70.  A 
responsible  official  of  the  permit 
applicant  would  presumably  need  to 
make  some  inquiry  into  the  document 
being  certified  to  ensure  that  the 
official's  certification  meets  the 
requirements  of  the  Illinois  statute.  In 
light  of  this,  EPA  will  remove  the 
compliance  certification  issue  from  the 
items  needing  further  State  action  for 
final  approval. 

6.  Enhanced  NSR 

Three  commentors  objected  to  EPA's 
proposal  of  interim  approval  for  Illinois' 
inclusion  of  preconstruction  review 
permits  into  part  70  permits  via  the 
administrative  amendment  procedures 
of  part  70.  To  summarize,  all  three 
commentors  object  to  requiring  the 
development  of  specific  regulations  that 
would  outline  the  substantive, 
procedural  and  compliance 
requirements  necessary  for 
incorporation  of  a  preconstruction 
permit  into  a  part  70  permit  through  the 
administrative  amendment  procedure. 
This  incorporation  of  a  preconstruction 
permit  into  a  part  70  permit  is  known 
as  "enhanced  new  source  review 
(NSR)." 

In  EPA's  proposal,  EPA  stated  that  40 
CFR  70. 7(d)(l)(v)  allows  such 
incorporation  only  when  the  State's 
preconstruction  review  program  meets 
procedural  and  compliance 
requirements  substantially  equivalent  to 
the  requirements  of  40  CFR  70.7  and 
70.8  and  compliance  requirements 
substantially  equivalent  to  those 
contained  in  40  CFR  70.6.  To  utilize  40 
CFR  70.7(d)(l)(v).  the  state  must 
develop  regulations  which  outline  the 
actual  requirements  necessary  for 
preconstruction  permits  to  qualify  for 
inclusion  in  part  70  permits  using  the 
administrative  amendment  procedure 
and  for  EPA  to  approve  these 
regulations  as  "substantially 
equivalent."  Without  these  regulations, 
the  public  and  EPA  cannot  track  the 
issuance  and  amendments  of  part  70 


permits  to  ensure  that  the  permits 
contain  all  requirements.  The  public 
also  needs  assurance  that  a  source  will 
not  be  able  to  avoid  the  requirements  of 
the  part  70  process  through  a  different 
permitting  program  such  as 
preconstruction  review. 

Although  40  CFR  70.7(d)(l)(v)  is  not 
a  necessary  element  of  a  part  70 
program,  the  State  of  Illinois  submitted 
a  title  V  permit  program  that  provides 
for  the  use  of  this  procedure.  EPA. 
therefore,  must  determine  the  adequacy 
of  this  aspect  of  the  State's  submittal. 
Because  Illinois'  existing  legislative 
authority  allows  the  use  of  enhanced 
NSR,  without  any  further  regulations 
defining  substantially  equivalent 
procedures  to  40  CFR  70.6,  70.7  and 
70.8,  this  provision  is  currently 
deficient.  To  cure  this  deficiency,  the 
State  must:  (1)  develop  regulations 
outlining  the  exact  substantive, 
procedural  and  compliance 
requirements  for  incorporation  of 
preconstruction  permits  into  part  70 
permits  and  (2)  submit  these  regulations 
to  EPA  for  review  and  approval  to 
ensure  that  these  regulations  are 
"substantially  equivalent"  to  the  part  70 
regulations. 

415  ILCS  5/39.5(13)(c)(v),  therefore, 
will  remain  on  the  interim  approval  list 
until  the  State  corrects  this  deficiency. 
Until  regulations  are  developed 
outlining  the  elements  of  an  enhanced 
NSR  program,  the  State  will  be  expected 
to  interpret  "substantially  equivalent" 
in  415  ILCS  5/39.5(13)(c)(v)  consistently 
with  part  70. 

7.  Knowingly  Tampering  with 
Monitoring  Devices 

Two  commentors  objected  to  EPA's 
inclusion  of  Illinois'  statutory  provision 
concerning  enforcement  of  knowingly 
tampering  with  any  "monitoring  device 
or  record."  415  ILCS  5/44(j)(4)(D).  Part 
70  requires  that  criminal  fines  be 
imposed  upon  one  who  knowingly 
renders  inaccurate  any  required 
"monitoring  device  or  method."  40  CFR 
70.11(a)(3)(iii).  One  commentor  stated 
that  Illinois'  enforcement  provision  is 
identical  in  meaning  and  effect  to  the 
language  in  part  70  and  is  appropriate 
in  the  context  of  Illinois'  law. 

Upon  further  review.  EPA  agrees  with 
the  commentors  that  the  Illinois 
legislative  provisions  for  enforcement 
for  knowingly  tampering  with 
monitoring  devices  or  records  is 
equivalent  in  meaning  to  the 
requirements  of  part  70.  EPA  will, 
therefore,  refmove  from  the  list  of 
interim  approval  issues  the  requirement 
that  the  State  make  a  legislative  change 
to  its  enforcement  provisions. 


8.  Prompt  Reporting  of  Deviations 

EPA  received  two  comments 
supporting  its  review  of  Illinois' 
submittal  concerning  the  prompt 
reporting  of  deviations  from  permit 
conditions  required  by  40  CFR 
70.6(a)(3)(iii)(B).  Because  Illinois  did 
not  include  a  definition  of  "prompt"  in 
its  legislation  or  regulations,  an 
acceptable  alternative  is  for  the  State  to 
define  "prompt"  in  each  part  70  permit. 
This  definition  will  be  dependent  upon 
the  individual  circumstances  of  each 
source. 

The  commentors,  however,  believe 
that  the  EPA  must  revise  several  of  its 
earlier  interim  approval  notices,  in 
which  the  Agency  conditioned  final 
approval  on  including  a  definition  of 
prompt  in  the  State  program,  in  order  to 
provide  a  consistent  application  of  the 
appropriate  interpretation  of  its  rules. 
EPA  is  not  aware  of  any  program 
approval  notices  that  need  to  be 
corrected  at  this  time. 

B.  Additional  Issues 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  informed  the  EPA.  after 
publication  of  the  proposed  interim 
approval  of  Uie  State's  title  V  program, 
that  the  State  cannot  meet  its  January  1. 
1995.  commitment  for  an  effective  acid 
rain  program.  In  light  of  the  structure  of 
existing  state  legislation,  in  order  for  an 
eventual  full  approval  of  the  State's 
CAAPP.  the  State  must  incorporate  by 
reference  the  Federal  acid  rain  program 
into  the  State's  existing  CAAPP 
legislation.  415  ILCS  5/39.5(17).  lEPA 
requested  an  extension  of  its 
commitment  to  incorporate  by  reference 
the  Federal  program  so  that  the  State 
can  combine  this  incorporation  by 
reference  with  the  amendments  to  its 
CAAPP  legislation  required  for  interim 
approval.  This  presentation  to  the 
legislature  would  occur  in  the  January. 
1996,  legislative  session,  rather  than  the 
January,  1995.  session  originally 
contemplated.  EPA  argues  that 
amending  its  CAAPP  legislation  once 
rather  than  twice  would  not  interfere 
with  the  State's  implementation  of 
Phase  II  of  the  Acid  Rain  Program. 

On  January  9,  1994.  EPA  received  a 
letter  from  Bharat  Mathur,  Chief,  Bureau 
of  Air,  lEPA,  to  Stephen  Rothblatt, 
Chief,  Regulation  Development  Branch. 
EPA  Region  5,  detailing  why  the  State 
cannot  meet  its  January  1,  1995, 
commitment  and  reiterating  its 
commitment  to  implement  the  Acid 
Rain  program. 

Due  to  the  State's  existing  enabling 
legislation  for  titles  IV  and  V  and  its 
commitment  to  implement  the  acid  rain 
program  in  the  interim  period  between 
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this  final  notice  and  an  effective 
incorporation  by  reference  of  the 
Federal  acid  rain  program  into  the 
State's  legislation.  EPA  believes  an 
extension  of  the  State's  commitment  to 
adopt  acid  rain  legislation  is 
appropriate.  Existing  State  legislation 
allows  the  State  to  collect  applications 
for  Phase  II  affected  source  and  allows 
the  State  to  process  these  applications 
and  evidences  the  State's  ability  to 
implement  the  Federal  acid  rain 
program  in  accordance  with  all  Federal 
regulations.  415  ILCS  5/39.5(17).  Until 
the  State  officially  incorporates  the 
Federal  acid  rain  program  by  reference, 
EPA  expects  the  State  to  use  its  broad 
legislative  authority  for  the  receipt  and 
processing  of  phase  II  applications  in 
accordance  with  all  Federal  regulations. 

C.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  Illinois  on 
November  15. 1993.  The  State  must 
make  the  following  changes  to  receive 
full  approval: 

1.  The  State  must  correct  all 
deficiencies  in  its  insignificant  activities 
regulations  (refer  to  previous  discussion 
of  insignificant  activities  for  actual 
changes); 

2.  The  State  must  amend  415  ILCS  5/ 
39.5(1 3)(c)(vi)  to  require  the  use  of  the 
significant  modification  procedure  to 
incorporate  emission  trades  into  a 
CAAPP  permit; 

3.  The  State  must  develop  regulations 
defining  enhanced  NSR  for  the  purposes 
of  implementing  40  CFR  70.7(d)(l)(v); 

and 

4.  Due  to  the  State's  present 
legislative  provisions  concerning  the 
Acid  Rain  program,  the  State  must 
incorporate  by  reference  the  federal 
regulations  for  implementation  of  the 
acid  rain  program. 

The  scope  of  Illinois'  part  70  program 
approved  in  this  notice  applies  to  all 
part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
Illinois,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See.  e.g..  59  FR  55813, 
55815-55818  (Nov.  9, 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA; 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994);  58  FR  54364  (Oct.  21, 1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  March  7, 


1997.  During  this  interim  approval 
period,  the  State  of  Illinois  is  protected 
from  sanctions,  and  EPA  is  not  obligated 
to  promulgate,  administer  and  enforce  a 
Federal  operating  permits  program  in 
Illinois.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  the  State  of  Illinois  fails  to  submit 
a  complete  corrective  program  for  full 
approval  by  September  9, 1996,  EPA 
will  start  an  18-month  clock  for 
mandatory  sanctions.  If  Illinois  then 
fails  to  submit  a  corrective  program  that 
EPA  finds  complete  before  the 
expiration  of  that  18-month  period,  EPA 
will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  Illinois  has  corrected 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State  of  Illinois,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  Illinois  had  come  into 
compliance.  In  any  case,  if.  six  months 
after  application  of  the  first  sanction, 
IlUnois  still  has  not  submitted  a 
corrective  program  that  EPA  has  found 
complete,  a  second  sanction  will  be 
required. 

If  EPA  disapproves  Illinois'  complete 
corrective  program.  EPA  will  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
State  of  Illinois  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Illinois,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
Illinois  has  come  into  compliance.  In  all 
cases,  if,  six  months  after  EPA  applies 
the  first  sanction,  Illinois  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Illinois  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 


Moreover,  if  EPA  has  not  granted  full 
approval  to  the  lUinois  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  Illinois  upon 
interim  approval  expiration. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1){5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 
The  EPA  is  also  promulgating 
approval  of  Illinois'  federally 
enforceable  state  operating  permit 
program  (FESOP)  for  the  purposes  of 
creating  federally  enforceable 
limitations  on  the  potential  to  emit  of 
Hazardous  Air  Pollutants  (HAP) 
regulated  under  section  112  of  the  CAA. 
The  EPA  is  approving  this  program  as 
meeting  the  criteria  articulated  in  the 
June  28, 1989,  Federal  Register  notice 
for  State  operating  permit  programs  to 
establish  limits  federally  enforceable  on 
potential  to  emit  and  the  criteria 
established  in  section  112(1). 

The  EPA  is  also  promulgating 
approval  of  IlUnois's  preconstruction 
permitting  program  found  in  35  111. 
Adm.  Code  201-203,  under  the 
authority  of  title  V  and  part  70  solely  for 
the  piu-pose  of  implementing  section 
112(g)  to  the  extent  necessary  during  the 
period  between  final  promulgation  of 
section  112(g)  and  adoption  of  any 
necessary  State  rules  to  implement 
EPA's  section  112(g)  regulations. 
However,  since  the  approval  is  for  the 
single  purpose  of  providing  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period,  the 
approval  itself  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  State 
regulations  are  adopted.  Although 
section  112(1)  generally  provides 
authority  for  approval  of  State  air 
programs  to  implement  section  112(g), 
title  V  and  section  112(g)  provide 
authority  for  this  limited  approval 
because  of  the  direct  linkage  between 


the  implementation  of  section  112(g) 
and  title  V.  The  scope  of  this  approval 
is  narrowly  limited  to  section  112(g)  and 
does  not  confer  or  imply  approval  for 
purposes  of  any  other  provision  under 
the  Act,  for  example,  section  110.  The 
duration  of  this  approval  is  limited  to  18 
months  following  promulgation  by  EPA 
of  section  112(g)  regulations,  to  provide 
Illinois  adequate  time  for  the  State  to 
adopt  any  necessary  regulations 
consistent  with  the  Federal 
requirements. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  four 
public  comments  received  and  reviewed 
by  EPA  on  the  proposal,  are  contained 
in  a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  lo<;ation  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D:  Effective  Date 

An  administrative  agency  engaging  in 
rulemaking  must  comport  with  the 
requirements  of  section  553  of  the 
Administrative  Procedures  Act  (5 
U.S.C.A.,  chapter  5).  Section  553 
requires  that  an  agency  allow  at  least  30 
days  from  the  date  of  publication  before 
the  effective  date  of  a  substantive 
rulemaking.  If,  however,  good  cause  can 
be  shown,  then  the  agency  may  impose 
an  effective  date  of  less  than  30  days 
after  publication.  Good  cause  exists  to 
initiate  an  effective  date  less  than  30 
days  after  publication  when  it  is  in  the 
public  interest  and  the  shorter  time 
period  does  not  cause  prejudice  to  those 
regulated  by  the  rule.  British  American 
Commodity  Options  Corp.  v.  Bagley,  552 
F.2d  482,  at  488-89  (1977).  For  the 
reasons  explained  below,  EPA  befieves 
that  good  cause  exists  for  the  effective 


date  of  Illinois'  CAAPP  to  be  the  date  of 
publication  of  this  rulemaking. 

An  immediate  effective  date  is  in  the 
public's  interest  for  several  reasons.  The 
requirement  for  sources  to  submit 
CAAPP  applications  to  the  State  is 
contingent  in  the  Illinois  regulations 
upon  the  effective  date  of  the  program, 
not  the  date  of  publication.  All  sources 
subject  to  title  V  in  Illinois  must  submit 
their  title  V  applications  to  the  state 
within  one  year  of  the  effective  date  of 
the  State's  program.  Likewise,  the 
collection  of  fees,  hiring  of  permit 
engineers  and  analysis  of  applicants' 
permits  cannot  begin  until  the  State's 
program  is  effective.  Illinois'  program, 
therefore,  should  be  adopted  without 
any  further  delay  inasmuch  as  the 
public  has  been  without  the  protection 
of  this  comprehensive  regulatory 
program  and  because  any  further  delay 
would  not  serve  the  public  interest. 

Although  it  is  in  the  public's  interest 
to  commence  Illinois'  title  V  program 
upon  the  date  of  publication,  EPA  must 
ensure  that  this  action  will  not  have  any 
prejudicial  effects  upon  the  regulated 
community.  Rowel!  v.  Andrus,  631  F.2d 
699,  at  702-703  (1980).  For  example, 
EPA  must  ensure  that  the  regulated 
community  has  sufficient  notice  of  this 
rulemaking  and  ample  opportunity  to 
comment.  EP.^  believes  that  all 
interested  parties  have  had  sufficient 
notice  of  this  rulemaking  and  ample 
time  to  comment.  The  development  of 
the  State's  CAAPP  occurred  over  the  last 
few  years.  As  such,  it  contains  a 
combination  of  legislation  and 
regulations.  These  regulations  were  all 
previously  subjected  to  public  comment 
at  the  State  level.  The  State's  legislation 
has  been  effective  and  fully  enforceable 
as  a  matter  of  State  law  since  September 
26.  1992,  and  the  first  set  of  State 
CAAPP  regulations  became  effective  on 
)une  10,  1993.  Illinois'  CAAPP  program, 
therefore,  has  been  fully  effective  and 
enforceable  as  a  matter  of  State  law  for 
over  the  past  year.  In  addition,  EPA  also 
subjected  these  same  regulations  and 
legislation  to  public  comment  when  it 
published  its  proposed  interim  approval 
of  the  Stale's  CAAPP  on  September  30, 
1994.  From  the  preceding  facts,  it  is 
obvious  that  all  interested  parties  have 
had  ample  time  both  to  participate  in 
the  rulemaking  process  and  to  ready 
themselves  to  comply  with  this 
program. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 


Dated:  F(;bruar\'  24. 1995. 
Valdas  V.  Adamkus. 
Regional  Administrator 

40  CFR  part  70  is  amended  as  follows: 
PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  ll.S.C.  sections  7401  cl  wq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  enti^  for  Illinois  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Illinois 

(a)  The  Illinois  Environmenlai  Protection 
Agency:  submitted  on  November  15, 1993; 
interim  approval  effective  on  March  7.  199.5, 
interim  approval  expires  March  7, 1997 

(b)  Reser\'ed 

•         *         •         •         • 

IFK  Doc.  95-5516  Filed  3-6-95;  8.45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC28 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Gesneria 
pauciflora 

AGENCY:  Fish  and  Wildlife  Ser\ice. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
Gesneria  pauciflora  (no  common  name) 
to  be  a  threatened  species  pursuant  to 
the  Endangered  Species  Act  (Act)  of 
1973.  as  amended.  This  small  shrub  is 
endemic  to  Puerto  Rico,  where  only 
three  populations  are  known  to  exist  in 
tlie  western  mountains  in  the 
municipalities  of  Marirao  and  Sabana 
Grande.  The  species  is  threatened  by  the 
potential  for  natural  disasters  and 
modification  of  its  highly  restricted 
habitat.  This  final  rule  extends  the  Acts 
protection  and  recovery  provisions  to 
Gesneria  pauciflora. 

EFFECTIVE  DATE:  April  6,  1995. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Caribbean  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  P.O  Box 
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491,  Boqueron.  Puerto  Rico  00622;  and 
at  the  Service's  Southeast  Regional 
Office,  1875  Century  Boulevard, 
Atlanta,  Georgia  30345. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (809/851-7297). 
SUPP1.EMENTARY  INFORMATION: 

Background 

Gesneria  pauciflora  is  a  small  shrub 
currently  known  from  only  three 
populations  in  the  western  mountains  of 
Puerto  Rico.  It  was  discovered  by  the 
German  botanical  collector  Paul 
Sintenis  on  December  3, 1884,  at 
"Indiera  Fria"  in  Maricao,  Puerto  Rico. 
Numerous  other  botanists  collected  the 
plant  from  this  same  location 
throughout  the  years.  A  second 
population  was  discovered  recently  in 
the  municipality  of  Sabana  Grande,  near 
the  headwaters  of  the  Seco  River  and  a 
third  from  a  small  tributary  of  the  Lajas 
River.  Herbarium  specimens  indicate 
that  the  species  has  also  been  collected 
in  the  past  from  the  Yaguez  River  and 
from  Gerro  Las  Mesas  (D.  Kolterman  and 
G.  Breckon,  pers.  comm.).  Population 
estimates  are  difficult  due  to  the  plant's 
habit  of  growing  in  dense  mats; 
however,  the  largest  population 
(Maricao  River)  has  been  estimated  at 
approximately  1,000  individuals  and 
the  second  (Seco  River)  at  50  (Proctor 
1991;  CPC  1992).  Plants  are  known  to 
occur  in  clusters  of  few  to  numerous 
individuals.  Each  population  consists  of 
clusters  or  colonies  of  individuals.  D. 
Kolterman  and  G.  Breckon  (pers. 
comm.)  have  indicated  that  the 
population  of  the  Maricao  River  consists 
of  12  colonies;  the  Seco  River  of  3;  and 
the  Lajas  River  of  2. 

Gesneria  pauciflora  is  a  small 
gregarious  shrub  which  may  reach  30 
centimeters  in  height  and  8  millimeters 
in  diameter.  Stems  may  be  erect  or 
decumbent  and  the  bark  is  smooth,  gray- 
brown,  and  glabrous.  The  leaves  are 
alternate  and  the  terete  or  flattened 
petioles  are  from  2  to  7  millimeters  long. 
Leaf  blades  are  shaped  like  a  narrow 
trowel,  2.8  to  9.2  centimeters  long  and 
.9  to  2.3  centimeters  wide,  membranous, 
dark  green  and  glossy  above,  and  pilose 
along  the  prominent  veins.  The  margin 
is  subentire  toward  the  cuneate  base  and 
serrate  to  sublobate  above.  The 
inflorescences  are  one  to  few- flowered 
and  the  peduncles  from  6.1  to  15.3 
centimeters  long  and  slightly  curved. 
The  pedicels  are  1  to  2  centimeters  long, 
reddish-brown,  and  pilose  to 
glabrescent.  The  corolla  is  tubular, 
curved,  2  to  2.3  centimeters  long,  4 
millimeters  wide  at  the  base,  narrowing 
to  3  millimeters  but  widening  to  5 
millimeters  at  the  middle  and  again 


narrowing  to  4  millimeters  at  the  mouth. 
The  5-lobed  corolla  is  yellow  to  yellow- 
orange  and  densely  pilose  outside  but 
glabrous  inside.  The  fruit  is  a  capsule, 
approximately  4  millimeters  long  and 
wide,  gray-brown,  glabrescent.  with  5  to 
10  not  prominent  ridges  (Proctor  1991). 
At  all  known  localities  the  species  is 
found  growing  in  rocky  stream  beds  on 
wet  serpentine  rock,  where  water  is 
constantly  seeping.  The  plants  may  be 
submerged  for  a  short  time  during 
periods  of  high  water  (D.  Kolterman  and 
G.  Breckon,  pers.  comm.).  The  Maricao 
and  Seco  River  localities  are  found 
within  the  Maricao  Commonwealth 
Forest,  manap;'!d  by  the  Puerto  Rico 
Department  ol  Natural  and 
Environmental  Resources.  However,  the 
Lajas  River  population  lies  at  the  edge 
of  the  forested  area  and  it  is  not  certain 
whether  the  site  falls  within 
Commonwealth  Forest  property  (D. 
Kolterman  and  G.  Breckon,  pers. 
comm.).  The  largest  population  is 
located  in  an  area  of  steep  unstable 
slopes  and  may  be  threatened  by 
landslides  and  flood  damage.  Forest 
management  practices  such  as  trail 
construction  may  adversely  affect  the 
species.  The  Center  for  Plant 
Conservation  (1992)  assigned  Gesneria 
pauciflora  a  priority  1  ranking, 
indicating  that  the  plant  could  possibly 
go  extinct  in  the  wild  within  the  next  5 
years. 

Previous  Federal  Action 

Gesneria  pauciflora  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
by  the  Service  as  published  in  the 
Federal  Register  notice  of  review  dated 
December  15. 1980  (45  FR  82480);  the 
November  28, 1983  update  (48  FR 
53680),  the  revised  notice  of  September 
27, 1985  (50  FR  39526),  and  the 
February  21, 1990  (55  FR  6184)  and 
September  30, 1993  (58  FR  51144) 
notices  of  review.  The  species  was 
designated  as  a  category  1  species 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
the  notices  of  review  published  on 
February  21, 1990,  and  September  30, 
1993. 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  Section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  Beginning  in  October  1983,  and  in 


each  October  thereafter,  the  Service 
found  that  listing  Gesneria  pauciflora 
was  warranted  but  precluded  by  other 
pending  listing  actions  of  a  higher 
priority,  and  that  additional  data  on 
vulnerability  and  threats  were  still  being 
gathered.  A  proposed  rule  to  list 
Gesneria  pauciflora,  published  on 
February  18, 1994  (59  FR  8165), 
constituted  the  final  1-year  finding  for 
the  species  in  accordance  with  Section 
4(b)(3)(B)(ii)oftheAct. 

Summary  of  Comments  and 
Recommendations 

In  the  February  18, 1994,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  comment  was  published  in  the 
"El  Dia"  on  March  18,  1994.  Four  letters 
of  comment  were  received  and 
discussed  below.  A  public  hearing  was 
neither  requested  nor  held. 

The  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources, 
both  the  Terrestrial  Ecology  Section  and 
the  Natural  Heritage  Program,  supported 
the  listing  of  the  species  as  threatened. 

The  Puerto  Rico  Planning  Board 
stated  that  although  they  did  not  have 
any  proposed  projects  before  them  at 
this  time  that  might  affect  the  species, 
they  would  circulate  the  information 
within  the  agency  in  order  that  it  could 
be  considered  upon  receipt  of  projects. 

Dr.  Duane  Kolterman  and  Dr.  Gary 
Breckon  provided  additional 
information  on  a  recently  discovered 
population  along  a  tributary  of  the  Lajas 
River  in  or  near  the  Maricao 
Commonwealth  Forest  as  well  as  on 
historical  records,  biological 
information  and  threats.  They  state  that 
survival  of  the  colonies  is  dependent  on 
water  flow,  water  level,  siltation  and 
land  slippage  and  that  any  major 
clearing  or  water  removal  upstream  or 
water  impoundment  downstream  may 
potentially  harm  the  species.  They 
stated  that  because  of  the  absence  of  a 
management  program  in  the 
Commonwealth  Forest  and  the  apparent 
loss  of  the  species  at  two  historical 
collection  sites,  the  species  should  be 
designated  as  endangered  rather  than 
threatened.  The  Service,  however,     ' 
believes  that  current  threats  to  the 
species  are  not  imminent  and  that  a 
classification  of  threatened  is  more 
appropriate. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Gesneria  pauciflora  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Gesneria  pauciflora  are  as  follows: 

A,  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Gesneria  pauciflora  is  known  from  only 
three  populations  in  western  Puerto 
Rico.  Although  at  least  two  of  the 
populations  are  found  within  the 
Maricao  Commonwealth  Forest,  a 
management  plan  for  the  Forest  has  not 
been  prepared.  Activities  within  the 
Forest  may  increase  the  potential  for 
erosion  of  the  steep  unstable  slopes 
where  the  species  occurs.  Management 
practices  such  as  trail  construction  may 
directly  affect  the  species.  Because  the 
plant  has  not  been  found  more  than  1 
meter  above  or  away  from  the  water,  any 
water  removal  upstream  or  water 
impoundment  downstream  may 
adversely  affect  this  plant  (D.  Kolterman 
and  G.  Breckon,  pers.  comm.).  Due  to 
water  shortages  experienced  by  the 
whole  island,  the  number  of  proposed 
water  intakes  has  increased,  which 
would  result  in  a  lower  flow  of  water. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  an  attractive  plant, 
taking  for  these  purposes  has  not  been 
a  documented  factor  in  the  decline  of 
this  species. 

C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Gesneria  pauciflora  is  not  yet  on  the 
Commonwealth  list.  Federal  listing  will 
provide  immediate  protection  and, 
when  the  species  is  ultimately  placed 
on  the  Commonwealth  list,  enhance  its 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  One  of 
the  most  important  factors  affecting  the 
continued  survival  of  this  species  is  its 
limited  distribution.  Because  so  few 


individuals  are  known  to  occur  in  a 
hmited  area,  the  magnitude  of  threat  is 
extremely  high.  Landslides,  floods  and 
storm  damage  are  natural  occurrences 
that  may  affect  the  steep,  unstable 
slopes  associated  with  the  species' 
habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Gesneria 
pauciflora  as  threatened.  Three 
populations  are  currently  known,  the 
largest  one  of  which  may  contain  as 
many  as  1,000  individuals;  however,  at 
least  two  occur  on  land  managed  by  the 
Commonwealth.  Although  limited  in 
distribution,  the  species  does  not  appear 
to  be  in  imminent  danger  of  becoming 
extinct.  Therefore,  threatened  rather 
than  endangered  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 
proposing  critical  habitat  for  this 
species  are  discussed  below  in  the 
"Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1)  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (ii)  Such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species  due  to  the  potential  for  taking 
and  vandalism.  The  number  of 
individuals  of  Gesneria  pauciflora  is 
sufficiently  small  that  vandalism  and 
collection  could  seriously  affect  the 
survival  of  the  species.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  would  increase  the 
likelihood  of  such  activities.  The 
Service  believes  that  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  also  be  addressed  through 


the  recovery  process  and  through  the 
Section  7  jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups  and  individuals.  The 
Endangered  Species  Act  provides  .for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  hsted  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
required  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  such  a  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  Gesneria  pauciflora,  as 
discussed  above.  Federal  involvement 
may  occur  through  the  use  of  federal 
funds  (U.S.  Department  of  Agriculture) 
for  forest  management  practices. 
The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession  the 
species  from  areas  under  Federal 
jurisdiction.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
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are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers.  In 
addition,  for  plants  listed  as 
endangered,  the  Act  prohibits  the 
malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
Section  4(d)  of  the  Act  allows  for  the 
provision  of  such  protection  to 
threatened  species  through  regulation.  . 

The  Act  and  50  CFR  17.72  also 
provide  for  the  is,suance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  Such  permits  affe 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act. 

It  is  the  policy  of  the  Service 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  of  listing  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  li.sting  on 
proposed  or  ongoing  activities.  Two  of 
the  three  known  populations  of 
Gesneria  paucifhra  are  located  in  the 
Maricao  Commonwealth  Forest.  The 
third  population  lies  on  the  border  of 
the  Maricao  Forest  and  the  ownership  of 
this  site  is  uncertain.  Since  there  is  no 
Federal  ownership,  and  the  species  is 
not  currently  in  trade,  the  only  potential 
section  9  involvement  would  relate  to 


removing  or  damaging  the  plant  in 
knowing  violation  of  Commonwealth 
law,  or  in  knowing  violation  of 
Commonwealth  criminal  trespass  law. 
Section  15.01(h)  of  the  Commonwealth 
"Regulation  to  Govern  the  Management 
of  Threatened  and  Endangered  Species 
in  the  Commonwealth  of  Puerto  Rico," 
states  "It  is  illegal  to  take,  cut,  mutilate, 
uproot,  burn  or  excavate  any 
endangered  plant  species  or  part  thereof 
within  the  jurisdiction  of  the 
Commonwealth  of  Puerto  Rico."  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Caribbean 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
species  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Regional  Permit  Coordinator, 
1875  Century  Boulevard.  Suite  200, 
Atlanta,  Georgia  30345  (404/697-7110). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  Ck:tober  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  IB  U.S.C. 
1531-1544:  16  U.S.C.  4201-^245:  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  othenvisc  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  flowering  plants,  to  the  list 
of  Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Dated:  February  15.  1995. 
Mollie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  95-5508  Filed  3-fi-95:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  950206040-5040-01;  I.D. 
022895D] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Inshore 
Component  Pollock  Fishery  in  the 
Bering  Sea  Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosphi^ric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 


Islands  management  area  (BSAl).  This 
action  is  necessary  to  prevent  exceeding 
the  first  allowance  of  the  pollock  total 
allowable  catch  (TAC)  for  the  inshore 
component  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  1,  1995,  until  12 
noon.  A.l.t.,  August  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfi.sh  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels-is  governed  by 
regulations  implementing  the  FMP  at" 50 
CFR  parts  620  and  675. 

In  accordance  with  §675. 20(a)(7)(ii), 
the  first  seasonal  allowance  of  pollock 
for  the  inshore  component  in  the  BS 
was  established  by  the  final  groundfish 
specifications  (60  FR  8479,  February  14, 
1995)  as  167,344  metric  tons  (mf). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined  in 


accordance  with  §  675.20(a)(8),  that  the 
first  allowance  of  pollock  TAC  for  the 
inshore  component  in  the  BS  soon  will 
be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  162,344  mt  with 
consideration  that  5,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  BS. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  the  BS. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §675.2b(h), 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  e/sw;. 

Dated:  March  1.  1995. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-5434  Filed  3-1-95:  3:56  pni| 

BILLING  CODE  351»-22-F 


Species 


Scientific  name  Common  name 


Histonc  range 


Family  name 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Gesneria  pauciflora  .    None 


USA  (PR) 


Gesnenaceae 


578 


NA 


NA 


UMI 
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Proposed  Rules 


Federal  Register 
Vol.  60.  No.  44 
Tuesday.  March  7.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
puqx)se  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1952 

[Docket  ilo.T-015Al 

North  Carolina  State  Plan:  Proposed 
Revision  to  State  Staffing 
Benchmarks;  Request  for  Comments 

AGENCY:  Dei>artinent  of  Labor, 
Occupational  Safety  and  Health 
Administration  (OSHA). 
ACTION:  Proposed  revision  to  State 
compliance  staffing  benchmarks; 
request  for  written  comments. 

SUMMARY:  This  document  gives  notice  of 
the  proposed  revision  of  compliance 
staffing  benchmarks  (i.e.,  the  number  of 
compliance  personnel  necessary  to 
assure  a  "fully  effective"  enforcement 
effort)  applicable  to  the  North  Carolina 
State  plan.  North  Carolina's  benchmarks 
of  83  safety  inspectors  and  119 
industrial  hygienists  were  originally 
established  in  April  1980  in  response  to 
the  U.S.  Court  of  Appeals  decision  in 
AFL-CIOv.  Marshall.  570  F.  2d  1030 
(D.C.  Cir.  1978),  and  revised  on  January 
17. 1986  (51  FR  2481)  to  50  safety 
inspectors  and  27  industrial  hygienists. 
The  North  Carolina  State  plan  has 
reconsidered  the  information  utilized  in 
its  initial  revision  of  the  State's  1980 
benchmarks  and  determined  that 
changes  in  local  conditions  and 
improved  inspection  data  warrant 
further  revision  of  its  benchmarks  to  64 
safety  inspectors  and  50  industrial 
hygienists.  OSHA  is  soliciting  written 
public  comments  to  afford  interested 
persons  an  opportunity  to  present  their 
views  regarding  whether  or  not  the 
proposed  revised  benchmarks  for  North 
Carolina  will  provide  the  State  with 
sufficient  compliance  personnel 
necessary  to  assure  a  "fully  effective" 
enforcement  effort  and,  consequently, 
should  be  approved. 
DATES:  Written  comments  must  be 
received  by  April  11, 1995. 


ADDRESSES:  Written  comments  should 
be  submitted,  in  quadruplicate,  to  the 
Docket  Officer,  Docket  No.  T-015A.  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  (202)  219-7894. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Liblong,  Director,  Office  of 
Information  and  Consimier  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Depeutment  of 
Labor.  Room  N-3637,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210, 
(202) 219-6148. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  ("the  Act,"  29 
U.S.C.  651  et  seq.)  provides  that  States 
which  desire  to  assume  responsibility 
for  developing  and  enforcing 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of,  a  State 
plan.  Section  18(c)  and  among  these 
criteria  is  the  requirement  that  the 
State's  plan  provide  satisfactory 
assurances  that  the  State  agency  or 
agencies  responsible  for  implementing 
the  plan  have  "*   *   *  the  qualified 
personnel  necessary  for  the  enforcement 
of*   *   •  standards,"  29  U.S.C.  667(c)(4). 

A  1978  decision  of  the  U.S.  Court  of 
Appeals  and  the  ensuing  implementing 
order  issued  by  the  U.S.  District  Court 
for  the  District  of  Columbia  [AFL-CIO  v. 
Marshall,  C.A.  No.  74-406)  interpreted 
this  provision  of  the  Act  to  require 
States  operating  approved  State  plans  to 
have  sufficient  compliance  personnel 
(safety  inspectors  and  industrial 
hygienists)  necessary  to  assure  a  "fully 
effective"  enforcement  effort.  The 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  (the 
Assistant  Secretary)  was  directed  to 
establish  "fully  effective"  compliance 
staffing  levels,  or  benchmarks,  for  each 
State  plan. 

In  1980  OSHA  submitted  a  Report  to 
the  Court  containing  these  benchmarks 
and  requiring  North  Carolina  to  allocate 
83  safety  and  119  health  compliance 
personnel  to  conduct  inspections  under 
the  plan.  Attainment  of  the  1980 
benchmark  levels  or  subsequent 
revision  thereto  is  a  prerequisite  for 
State  plan  final  approval  consideration 
imder  section  18(e)  of  the  Act. 

Both  the  1978  Court  Order  and  the 
1980  Report  to  the  Court  explicitly 


contemplates  subsequent  revisions  to 
the  benchmarks  in  light  of  more  current 
data,  including  State-specific 
information,  and  other  relevant 
considerations.  In  August  1983,  OSHA 
and  the  State  plan  representatives 
initiated  a  comprehensive  review  of  the 
1980  benchmark  and  developed  a 
formula  that  each  State  could  use  to 
revise  its  benchmarks  when 
circumstances  warranted  such  revision. 
(A  complete  discussion  of  both  the  1980 
benchmarks  and  the  benchmark  revision 
process  is  set  forth  in  the  January  16, 

1985  Federal  Register  (50  FR  2491) 
regarding  the  Wyoming  occupational 
safety  and  nealth  plan.) 

The  State  of  North  CaroUna 
participated  in  this  benchmark  revision 
process  and,  in  September  1984, 
requested  that  the  Assistant  Secretary 
approve  revised  compliance  staffing 
levels  of  50  safety  and  27  health 
compliance  officers  for  a  "fully 
effective"  program  responsive  to  the 
occupational  safety  and  health  needs 
and  circumstances  in  the  State.  These 
revised  benchmarks  were  approved  by 
the  Assistant  Secretary  on  January  17, 

1986  (51  FR  2481).  In  March  1989  the 
North  Carolina  House  Appropriations 
Committee  of  the  North  Carolina 
General  Assembly  passed  a  resolution 
instructing  the  Commissioner  of  Labor 
to  renegotiate  the  appropriate  number  of 
occupational  safety  and  health 
compliance  officers  with  OSHA.  In  June 
1990  the  State  of  North  Carohna 
requested  that  the  Assistant  Secretary 
approve  revisions  to  its  1984 
compliance  staffing  benchmark  levels 
which  the  State  found  to  be  more 
reflective  of  ciurent  occupational  safety 
and  health  needs  and  circumstances 
within  the  State. 

In  September  1991,  a  catastrophic  fire 
occurred  at  a  poultry  processing  plant  in 
North  Carolina,  resiilting  in  the 
reinstitution  of  limited  Federal 
concurrent  jurisdiction  and  a  special 
Federal  evaluation  of  the  State's 
occupational  safety  and  health 
operations.  The  revision  of  North 
Carolina's  benchmarks  was  suspended 
during  this  time.  Significant  legislative 
and  budgetary  changes  were  made  in 
the  North  Carolina  State  program  and, 
for  Fiscal  Year  1995,  the  State 
authorized  compliance  staffing  of  64 
safety  and  51  health  inspectors.  The 
North  Carolina  Department  of  Labor  has 
requested  that  the  Assistant  Secretary 


resume  consideration  of  State's 
proposed  revision  of  its  benchmarks  at 
this  time. 

The  North  Carolina  plan,  which  was 
granted  initial  State  plan  approval  on 
February  1, 1973  (38  FR  3041),  is 
administered  by  the  North  Carolina 
Department  of  Labor.  The  exercise  of 
concurrent  Federal  enforcement 
authority  was  suspended  in  North 
Carolina  on  February  20, 1975,  with  the 
signing  of  an  Operational  Status 
Agreement  (April  15,  1975,  40  FR 
16843).  Limited  Federal  enforcement 
authority  was  reasserted  on  October  14, 
1991  (56  FR  55193),  but  it  is  anticipated 
that  this  authority  will  be  suspended  in 
the  near  hiture.  The  plan  was  certified 
as  having  satisfactorily  completed  all  of 
its  developmental  commitments  on 
October  5, 1976  (41  FR  43901). 

Proposed  Revision  of  Benchmarks 

In  June  1990,  the  North  Carolina 
Department  of  Labor  (the  designated 
agency  or  "designee"  in  the  State) 
completed,  in  conjunction  with  OSHA, 
a  review  of  the  compliance  staffing 
benchmarks  approved  for  North 
Carolina  in  1986.  In  accord  with  the 
formula  and  general  principles 
established  by  the  joint  Federal/State 
task  group  for  the  revision  of  the  1980 
benchmarks,  North  Carolina  reassessed 
the  staffing  necessary  for  a  "fully 
effective"  occupational  safety  and 
health  program  in  the  State.  This 
reassessment  resulted  in  a  proposal, 
contained  in  supporting  documents,  of 
revised  staffing  benchmarks  of  64  safety 
and  50  health  compliance  officers. 

The  proposed  revised  safety 
benchmark  contemplates  biennial 
general  schedule  inspection  of  all 
private  sector  manufactiuing 
establishments  with  greater  than  10 
employees  (based  upon  a  computerized 
summary,  by  industry  and  size  group, 
utilizing  the  1989  Dun  and  Bradstreet 
listing  of  employers  for  North  Carolina 
and  Federal  data  on  North  Carolina's 
lost  workday  case  rates  for  1988)  in 
Standard  Industrial  Classifications 
whose  Lost  Workday  Case  Injury  Rate  is 
higher  than  the  overall  State  private 
sector  rate  (as  determined  by  the  Bureau 
of  Labor  Statistics'  (BLS)  Annual 
Occupational  Injury  and  Illness  Survey). 
The  State  has  historically  spent  an 
average  of  12.4  hours  on  such 
inspections,  and  each  State  safety 
inspector  is  able  to  devote  1 ,440  hours 
annually  to  actual  inspection  activity 
based  on  State  personnel  practices.  A 
total  of  4,870  establishments  have  been 
added  to  the  initial  general  schedule 
safety  inspection  universe  of  3,216 
estabhshments  based  upon  the  State's 
analysis  of  past  injiuy  and  inspection 


experience  to  identify  those  additional 
employers  or  groups  of  employers  most 
hkely  to  have  hazards  that  could  be 
eliminated  by  inspection.  In  addition, 
inspection  resources  are  allocated  to 
coverage  of  mobile  (e.g.,  construction) 
and  pubUc  employee  (State  and  local 
government)  work  sites,  response  to 
complaints  and  accidents,  and  follow- 
up  inspections  to  ascertain  compliance, 
based  upon  recent  historical  experience 
and  an  assessment  of  proper  safety 
coverage  in  the  State  of  North  Carolina. 

The  proposed  revised  health 
benchmark  contemplates  general 
schedule  inspection  coverage  once 
every  three  years  of  all  private  sector 
manufacturing  establishments  with 
greater  than  10  employees  (based  upon 
a  computerized  summary  utilizing  the 
1984  County  Business  Patterns  and  the 
1987  Dim  and  Bradstreet  listings  for 
North  CaroUna)  in  the  150  top  high 
hazard  Standard  Industrial 
Classifications  (SICs)  in  the  State  having 
the  highest  likelihood  of  exposure  of 
health  hazards.  These  SICs  are 
determined  by  a  health  ranking  system 
utilizing  data  from  the  National 
Occupational  Hazards  Survey  (NOHS), 
as  published  in  1977,  which  assesses 
the  potency  and  toxicity  of  substances 
in  use  in  the  State.  The  State  has 
historically  spent  an  average  31.85 
hours  on  such  inspections,  and  each 
health  compliance  officer  is  able  to 
devote  1,504  hours  annually  to  actual 
inspection  activity,  based  upon  State 
personnel  practices.  A  total  of  2,955 
establishments  have  been  added  to  the 
initial  general  schedule  health 
inspection  universe  of  2,028 
establishments  based  upon  the  State's 
knowledge  gained  from  inspection 
experience  and  other  data  on  the  extent 
of  employee  exposure  to  and  use  of 
toxic  substances  and  harmful  physical 
agents  by  individual  employers  or 
groups  of  employers,  and  the  extent  to 
which  hazardous  exposures  can  be 
eliminated  by  inspection.  In  addition, 
inspection  resources  are  allocated  to 
coverage  of  mobile  and  public  employee 
(State  and  local  government)  work  sites, 
response  to  complaints  and  accidents, 
and  follow-up  inspections  to  ascertain 
compliance,  based  on  recent  historical 
experience  and  an  assessment  of  proper 
health  coverage  in  the  State  of  North 
Carolina. 

OSHA  has  reviewed  the  State's 
proposed  revised  benchmarks  and 
supporting  documentation,  prepared  a 
narrative  describing  the  State's 
submission,  and  determined  that  the 
proposed  compliance  staffing  levels 
appear  to  meet  the  requirements  of  the 
Court  in  AFL-CIO  v.  Marshall  and 
provide  for  compliance  staff  sufficient 


to  ensure  a  "fully  effective  enforcement 
program." 

Effiect  of  Benchmark  Revision 

Consistent  with  the  1978  Court  Order 
in  AFL-CIO  v.  Marshall  and  the 
procedures  for  implementation  of 
benchmarks  described  by  OSHA  in  the 
1980  Report  to  the  Court,  if  the 
proposed  revised  benchmarks  are 
approved  by  OSHA,  the  State  must 
allocate  a  sufficient  number  of  safety 
and  health  enforcement  staff  to  meet  the 
revised  benchmarks  in  order  to  receive 
final  approval  under  section  18(e)  of  the 
Act.  The  proposed  revised  benchmarks 
of  64  safety  and  50  health  compliance 
officers  meet  North  CaroHna's  Fiscal 
Year  1995  allocated  compliance 
positions  of  64  safety  and  51  health 
officers.  (Of  those  allocated  positions, 
30  safety  and  40  health  inspectors  are 
completely  funded  by  the  State;  the 
remainder  are  funded  on  a  50/50  basis 
with  State  and  Federal  funds.)  OSHA 
does  not  anticipate  any  significant 
increase  in  its  appropriations  whereby  it 
would  be  able  to  provide  50  percent 
Federal  funding  for  North  Carolina  to 
meet  its  proposed  revised  staffing 
benchmarks.)  Approval  of  the  revised 
benchmarks  would  be  accompanied  by 
an  amendment  to  29  CFR  part  1952, 
Subpart  I,  which  generally  describes  the 
North  Carolina  plan  and  sets  forth  the 
State's  revised  safety  and  health 
benchmark  levels. 

Documents  of  Record 

A  comprehensive  document 
containing  the  proposed  revision  to 
North  Carolina's  benchmarks,  including 
a  narrative  of  the  State's  submission  and 
supporting  statistical  data  has  been 
made  a  part  of  the  record  in  this 
proceeding  and  is  available  for  public 
inspection  and  copying  at  the  following 
locations: 

Docket  Office,  Docket  No.  T-015A,  U.S. 

Department  of  Labor,  Room  N-2625,  200 

Constitution  Avenue  NE.,  Washington. 

DC.  20210. 
Regional  Administrator — Region  IV,  U.S. 

Department  of  Labor,  OSHA,  1371 

Peachtree  Street  NE.,  Atlanta,  Georgia 

30367. 
North  Carolina  Department  of  Labor,  319 

Chapanoice  Road,  Raleigh,  North  Carolina 

27603. 

In  addition,  to  facifitate  informed 
public  comment,  an  informational 
record  has  been  established  in  a 
separate  docket  (No.  T-018)  containing 
backgroimd  information  relevant  to  the 
benchmark  issue  in  general  and  the 
current  benchmark.revision  process. 
This  information  docket  includes, 
among  other  material,  the  1978  Court  of 
Appeals  decision  in  AFL-CIO  v. 
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Marshall,  the  1978  implementing  Court 
Order,  the  1980  Report  to  the  Court,  and 
a  report  describing  the  1983-1984 
benchmark  revision  process.  Docket 
Number  T-018  is  available  for  public 
inspection  and  copying  at  the  Docket 
Office  of  the  U.S.  Department  of  Labor, 
Room  N-2625. 

Public  Participation 

OSHA  is  soliciting  public 
participation  in  its  consideration  of  the 
approval  of  the  revised  North  Carolina 
benchmarks  to  assure  that  all  relevant 
information,  views,  data  and  arguments 
are  available  to  the  Assistant  Secretary 
during  this  proceedirig.  Members  of  the 
public  are  invited  to  submit  written 
comments  in  relation  to  whether  the 
proposed  revised  benchmarks  will 
provide  for  a  fully  effective  enforcement 
program  for  North  Carolina  in 
accordance  with  tlie  Court  Order  in 
AFL-CIO  V.  Marshall.  Comments  must 
be  received  on  or  before  April  11, 1995, 
and  be  submitted  in  quadruplicate  to 
the  Docket  Office,  Docket  No.  T-015A, 
U.S.  Department  of  Labor,  Room  N- 
2625,  200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210.  Written 
submissions  must  be  directed  to  the 
specific  benchmarks  proposed  for  North 
Carolina  and  must  clearly  identify  the 
issues  which  are  addressed  and  the 
positions  taken  with  respect  to  eaqh 
issue. 

All  written  submissions  as  well  as 
other  information  gathered  by  OSHA 
will  be  considered  in  any  action  taken. 
The  record  of  this  proceeding,  including 
written  conunents  and  all  material 
submitted  in  response  to  this  notice, 
will  be  made  available  for  public 
inspection  and  copying  in  the  Docket 
Office,  Room  N-2625,  at  the  previously 
mentioned  address,  between  the  hours 
of  8:15  a.m.  and  4:45  p.m. 

List  of  Subjects  in  29  CFR  Part  1932 

Intergovernmental  relations.  Law 
enforcement,  Occupational  safety  and 
health. 

(Sec.  18.  84  Stat.  1608  (29  U.S.C.  667);  29 
CFR  part  1902.  Secretarv-  of  Labor's  Order  No. 
1-90  (55  FR  9033)) 

Signed  at  Washington.  DC,  this  28th  day  of 
Febniary  1995. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 
|FR  Doc.  95-5503  Filed  3-6-95:  8:45  am) 
BILUNQ  CODE  4510-2*-M 


POSTAL  SERVICE 
39  CFR  Part  111 


Special  Bulk  Third-Class  EligibUity 
Restrictions 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  provisions  of  Public  Laws 
103-123  and  103-329,  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Acts  for  1994  and  1995. 
respectively.  The  proposed  rule  is 
necessary  to  clarify  and  implement 
further  restrictions  on  the  use  of  special 
bulk  third-class  rates. 
DATES:  Comments  must  be  received  on 
or  before  April  6, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  dehvered  to  Manager, 
Mailing  Standards,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW.,  Washington, 
DC  20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
in  Room  6800  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  J.  CoHins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  On 
October  28, 1993,  the  President  signed 
into  law  Public  Law  103-123,  the 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act  for 
1994.  Title  VII  of  the  Act,  the  Revenue 
Forgone  Reform  Act,  tunended  39  U.S.C. 
3626  by  adding  provisions  to 
subsections  (j)  and  new  subsection  (m) 
(1993  amendments).  These  sections  add 
further  restrictions  on  the  use  of  special 
bulk  third-class  postage  rates  by 
qualified  organizations.  Specifically,  the 
law  makes  certain  types  of 
advertisements,  promotions,  and  offers, 
as  well  as  some  products,  ineligible  to 
be  mailed  at  the  special  bulk  third-class 
rates.  The  final  rule  implementing  the 
new  statutory'  restrictions  was  published 
by  the  Postal  Service  on  May  5, 1994, 
with  an  implementation  date  of 
September  4, 1994.  It  was  subsequently 
delayed  indefinitely  by  notice  in  the 
Federal  Register  (59  FR  39967)  on 
August  5, 1994. 

On  September  30, 1994,  the  President 
signed  into  law  Public  Law  103-329,  the 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act  for 
1995  (1994  amendment),  amending 
provisions  of  Public  Law  103-123.  The 
amendment  creates  an  exception  to  the 
1993  amendments  for  advertisements 
printed  in  materials  that  meet  the 
content  requirements  for  periodical 
pubhcations  as  prescribed  by  the  Postal 
Service. 


The  1993  amendments  established 
new  content-based  restrictions  on 
matter  eligible  for  special  bulk  third- 
class  rates.  In  order  for  material  that 
advertises,  promotes,  offers,  or,  for  a  fee 
or  consideration,  recommends, 
describes,  or  announces  the  availability 
of  any  product  or  service  to  qualify  for 
mailing  at  the  special  bulk  tMrd-class 
rates,  the  sale  of  the  product  or  the 
providing  of  the  service  must  be 
substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  purposes  constituting  the 
basis  for  the  organization's 
authorization  to  mail  at  such  rates.  The 
determination  whether  a  product  or 
service  is  substantially  related  to  an 
organization's  purpose  is  to  be  made  in 
accordance  with  standards  established 
under  the  Internal  Revenue  Code.  The 
amendments  also  added  restrictions  on 
the  maiUng  of  products  at  the  special 
bulk  third-class  rates. 

The  1994  amendment  provides  that 
advertisements  mailed  at  the  special 
bulk  third-class  rates  need  not  meet  the 
substantially  related  test  if  the  material 
of  which  the  advertisement  is  a  part 
meets  the  content  requirements  of  a 
periodical  pubUcation,  as  specified  by 
the  Postal  Service.  The  1994 
amendment  does  not  affect  the 
restrictions  on  the  mailing  of  products 
established  in  the  1993  amendments. 

This  proposal  repubfishes  for 
comment  the  rules  adopted  on  May  5, 
1994,  with  certain  changes.  The  major 
change  is  the  addition  of  new  sections 
E370.5. 4(d)(2)  and  5.8  of  the  Domestic 
Mail  Manual  (DMM)  that  implement  the 
new  exception  to  the  restrictions  in  the 
1993  amendments.  Specifically,  the  new 
rule  provides  that  the  1993  amendments 
do  not  apply  to  advertisoments  for 
products  or  services  that  appear  in 
third-class  material  meeting  the  content 
requirements  for  periodical 
publications.  These  content 
requirements  are  Usted  in  DMM 
E370.5.8. 

Other  changes  from  the  rules 
published  May  5, 1994.  ixlfclude  the 
following.  Several  sections  in  the  DMM 
have  been  renumbered  to  accommodate 
the  addition  of  new  DMM  E370.5.8; 
section  5.7(c)  has  been  deletefl.  This 
provision  excluded  certain  material  in 
newsletters  and  other  publications  from 
the  new  advertising  restrictions. 
Because  the  pubUcations  that  were 
intended  to  benefit  from  the  provision 
are  among  those  that  are  expected  to 
benefit  from  the  new  1994  exception, 
this  section  has  been  deleted  as 
imnecessary  and  potentially  confusing. 
Products  and  services  advertised  in 
materials  meeting  the  content 
requirements  for  a  periodical 


pubUcation  are  mailable  at  the  special 
bulk  third-class  rates  regardless  of 
whether  their  sale  or  provision  is 
substantially  related  to  the  purposes  of 
the  qualified  organization.  (This 
proposed  rule  change  does  not  affect  the 
prohibition  on  mailing  advertisements 
for  affinity,  credit,  debit,  or  charge 
cards;  insurance  poUcies;  and  travel 
arrangements.)  Also,  the  cost  of  a  low- 
cost  item  has  been  adjusted  for  cost  of 
Uving.  Editorial  changes,  including  the 
consolidation  of  provisions  and  deletion 
of  unnecessary  or  redundant  provisions, 
have  been  proposed  in  several  sections 
for  the  purpose  of  clarity.  These 
editorial  changes  are  not  intended  to 
make  substantive  changes  from  the  rules 
adopted  on  May  5, 1994. 

As  a  reminder,  mailers  should  remain 
aware  that  the  restrictions  in  proposed 
DMM  E3 70.5.4(d)  do  not  apply  unless 
the  material  to  be  mailed  "advertises, 
promotes,  offers,  or,  for  a  fee  or 
consideration,  recommends,  describes, 
or  announces  the  availability  of*  a 
product  or  service.  Other  material  is  not 
prohibited  under  this  restriction.  This 
includes  certain  acknowledgments  and 
"permissible  references"  described  in 
cvmrent  DMM  E370.5.6  (which  would  be 
renumbered  as  DMM  E370.5.7  under 
this  proposal).  It  also  includes  pubUc 
service  announcements  that  are  not 
considered  to  be  advertising  under 
postal  standards.  This  policy  is  set  forth 
in  DMM  E211.il. 2;  a  new  definition  of 
public  service  announcements  has 
recently  been  adopted  by  the  Postal 
Service  in  the  Federal  Register  (  59  FR 
10021)  on  February  23, 1995.  The 
determination  whether  other  material 
may  come  within  the  restrictions  in 
DMM  E370.5.4(d)  must  be  made  on  a 
case-by-case  basis.  For  example,  the 
Postal  Service  has  received  inquiries 
concerning  material  containing  prize 
offers.  If  the  reader  is  not  required  to 
make  a  purchase  in  order  to  be  eligible 
for  a  prize,  the  material  is  not 
considered  to  be  an  advertisement  or 
other  item  subject  to  section  DMM 
E370.5.4(d).  The  Postal  Service 
understands  that  sweepstakes 
announcements  generally  involve  such 
arrangements.  Where  an  individual  is 
only  ehgible  for  a  prize  or  premium  if 
a  purchase  is  made,  the  matter  would 
generally  be  considered  under  the 
provisions  of  DMM  E370.5.4(d). 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
Domestic  Mail  Manual,  incorporated  by 


reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PARTI  UNAMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  In  the  Domestic  Mail  Manual, 
renumber  sections  E370.5.6;  5.7;  5.8, 
and  5.9  as  E370.5.7;  5.9;  5.12.  and  5.11, 
respectively. 

3.  In  the  Domestic  Mail  Manual, 
section  E370  is  amended  by  adding 
5.4(d),  5.6,  5.8,  and  5.10.  The  proposed 
text  is  as  follows: 

E— Eligibility 


E370    Special  (Nonprofit)  Bulk  Rates 

•        *        •        *        * 

5.0    Eligible  and  Ineligible  Matter 


5.4    Prohibitions 

Special  bulk  third-class  rates  may  not 
be  used  for  the  entry  of  material  that 
advertises,  promotes,  offers,  or,  for  a  fee 
or  consideration,  recommends, 
describes,  or  announces  the  availability 
of: 

*  »        »        •        • 

[Add  new  5.4d  as  follows:] 

d.  Any  other  product  or  service  unless 
one  of  the  following  exceptions  is  met: 

(1)  The  sale  of  the  product  or  the 
providing  of  such  service  is 
substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  purposes  used  by  the 
organization  to  qualify  for  mailing  at  the 
special  bulk  third-class  rates.  The 
criteria  in  5.6  are  used  to  determine 
whether  an  advertisement,  promotion, 
or  offer  for  a  product  or  service  is  for  a 
substantially  related  product  or  service 
and,  therefore,  mailable  at  the  special 
bulk  thfrd-class  rates. 

(2)  The  product  or  service  is 
advertised  in  third-class  material 
meeting  the  prescribed  content 
requirements  for  a  periodical 
publication.  The  criteria  in  5.8  are  used 
to  determine  whether  the  third-class 
material  meets  the  content  requirements 
for  a  periodical  publication. 

(Change  title  of  5.5  as  follows:] 

5.5    Definitions,  Insurance 

*  *        •        *        « 

(Add  new  5.6;  renumber  existing  5.6  a.« 
5.7;  and  renumber  existing  5.7  as  5.9.] 


5.6    Definitions,  Substantially  Related 
Advertising,  Products 

For  the  standards  in  5.4d: 

a.  To  be  substantially  related,  the  sale 
of  the  product  or  the  providing  of  the 
service  must  contribute  importantly  to 
the  accomphshment  of  one  or  more  of 
the  quahfying  purposes  of  the 
organization.  This  means  that  the  sale  of 
the  product  or  providing  of  the  service 
must  be  directly  related  to 
accomplishing  one  or  more  of  the 
purposes  on  which  the  organization's 
authorization  to  mail  at  the  special  bulk 
third-class  rates  is  based.  The  sale  of  the 
product  or  providing  of  the  service  must 
have  a  causal  relationship  to  the 
achievement  of  the  exempt  purposes 
(other  than  through  the  production  of 
income)  of  the  qualified  organization. 
(The  fact  that  income  is  produced  from 
selling  an  advertised  product  or 
providing  a  service  does  not  make  such 
action  a  substantially  related  activity, 
even  if  the  income  vrill  be  used  to 
accomplish  the  purpose  or  purposes  of 
the  qualified  organization.) 

b.  Standards  established  by  the 
Internal  Revenue  Service  (IRS)  and  the 
courts  vdth  respect  to  26  U.S.C.  513(a) 
and  (c)  of  the  Internal  Revenue  Code  are 
used  to  determine  whether  the  sale  or 
providing  of  an  advertised  product  or 
service,  whether  sold  or  offered  by  the 
organization  or  by  another  party,  is 
substantially  related  to  the  qualifying 
piuposes  of  an  organization. 
(Advertisements  in  third-class  material 
that  meets  the  content  requirements  for 
a  periodical  pubhcation  need  not  meet 
the  substantially  related  standard  to  be 
mailable  at  the  special  bulk  third-class 
rates.  See  5.4(d)(2)  and  5.8.) 

(1)  If  the  advertising  material  is  for  a 
product  or  service  that  is  not 
substantially  related,  it  is  not  mailable 
at  the  special  bulk  third-class  rates. 

(2)  If  an  organization  pays  unrelated 
business  income  tax  on  the  profits  from 
the  sale  of  a  product  or  the  providing  of 
a  service,  that  activity  is  by  IRS 
definition  not  substantially  related.  The 
fact  that  an  organization  does  not  pay 
such  tax,  however,  does  not  establish 
that  the  activity  is  substantially  related 
because  other  criteria  may  exempt  the 
organization  from  payment.  Thus,  the 
inclusion  of  an  advertisement  for  a 
product  or  service  in  a  mailpiece  may 
disqualify  the  piece  for  special  bulk 
third-class  rates,  even  if  the  mailer  does 
not  pay  unrelated  business  income  tax 
on  its  sale. 

(3)  Third-party  jiaid  advertisements 
may  be  included  in  material  mailed  at 
the  special  bulk  third-class  rates  if  the 
products  or  services  advertised  are 
substantially  related  to  one  or  more  of 
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the  purposes  for  which  the  organization 
is  authorized  to  mail  at  special  bulk 
third-class  rates.  However,  if  the 
material  contains  one  or  more 
advertisements  that  are  not  substantially 
related,  the  material  is  not  eligible  for 
the  special  rates,  unless  it  is  a 
publication  that  meets  the  content 
requirements  described  in  5.8  and  is  not 
disqualified  from  using  the  special  bulk 
third-class  rates  under  another 
provision. 

c.  Announcements  of  activities,  e.g., 
bake  sale,  car  wash,  charity  auction, 
oratorical  contest,  are  considered 
substantially  related  if  substantially  all 
the  woriiL  is  conducted  by  the  members 
or  supporters  of  a  qualified  organization 
without  compensation. 

d.  Advertisements  for  products  and 
services,  including  products  and 
services  offered  as  prizes  or  premiums, 
are  considered  substantially  related  if 
the  products  and  services  are  received 
by  a  qualified  organization  as  gifts  or 
contributions. 

e.  An  advertisement,  promotion,  offer, 
or  subscription  order  form  for  a 
periodical  publication  meeting  the 
eligibility  criteria  in  E211  and  published 
by  one  of  the  types  of  nonprofit 
organizations  listed  in  2.0  is  mailable  at 
the  special  bulk  third-class  rates. 

•        •        •        *        • 

(Renumber  existing  5.8  as  5.12, 
renumber  existing  5.9  as  5.11,  and  add 
new  section  5.8  as  follows:] 

5.8    Periodical  Publication  Content 
Requirements 

Advertisements  for  products  and 
services  in  materials  that  meet  the 
content  requirements  for  a  periodical 
publication  are  mailable  at  the  special 
bulk  third-class  rates.  The  material 
mailed  must  meet  the  following 
requirements: 

a.  Have  a  title.  The  title  must  be 
printed  on  the  front  cover  page  in  a  style 
and  size  of  type  that  make  it  clearly 
distinguishable  from  other  information 
on  the  front  cover  page. 

b.  Be  formed  of  printed  sheets.  (It  may 
not  be  reproduced  by  stencil, 
mimeograph,  or  hectograph  processes. 
Reproduction  by  any  other  process  is 
permitted.)  Any  style  of  type  may  be 
used. 

c.  Contain  an  identification  statement 
on  one  of  the  first  five  pages  of  the 
publication  that  includes  the  following 
elements: 

(1)  Title. 

(2)  Issue  date.  The  date  may  be 
omitted  if  it  is  on  the  front  cover  or 
cover  page. 

(3)  Statement  of  frequency  showing 
how  many  issues  are  to  be  published 
each  year  and  at  what  regular  intervals 


(daily;  weekly;  monthly;  monthly  except 
jime;  foiu  times  a  year  in  June,  August, 
September,  and  December;  annually; 
etc.). 

(4)  Name  and  address  of  the  nonprofit 
organization,  including  street  niunber, 
street  name,  and  ZIP+4  or  5-digit  ZIP 
Code.  The  street  name  and  number  are 
optional  if  there  is  no  letter  carrier 
service. 

(5)  Issue  niunber.  Every  issue  of  each 
publication  is  numbered  consecutively 
in  a  series  that  may  not  be  broken  by 
assigning  numbers  to  issues  omitted. 
The  issue  number  may  be  printed  on  the 
front  or  cover  page  instead  of  in  the 
identification  statement. 

(6)  ISSN  or  USPS  number,  if 
applicable. 

(7)  Subscription  price,  if  appHcable. 

d.  Consist  of  at  least  25% 
nonadvertising  matter  in  each  issue. 
Advertising  is  defined  in  E211.11.0. 

•        •        •        •        • 

[Renumber  current  5.8  and  5.9  as  5.12 
and  5.11,  respectively;  add  new  section 
5.10  as  follows:] 

5.10    Products  Mailable  at  Special 
Bulk  Third-Class  Rates 

The  following  products  are  mailable 
at  special  bulk  third-class  rates: 

a.  Low-cost  items  within  the  meaning 
of  26  U.S.C.  513(h)(2),  Internal  Revenue 
Code.  At  the  beginning  of  each  calendar 
year,  the  value  of  low-cost  items  is 
adjusted  for  cost  of  living.  The  standard 
established  on  January  1, 1995, 
provided  that  low-cost  items  have  a  cost 
of  not  more  than  $6.56.  The  cost  is  the 
cost  to  the  qualified  nonprofit 
organization  that  mails  the  item  or  on 
whose  behalf  the  item  is  mailed. 

b.  Items  donated  or  contributed  to  the 
qualified  organization.  Such  items  do 
not  have  to  meet  the  definition  of  low- 
cost  as  described  in  5.10a. 

c.  A  periodical  publication  (as  defined 
in  E211)  of  a  nonprofit  organization 
unless  it  is  ineligible  vmder  the 
provisions  of  E370.5.0  to  be  mailed  at 
the  special  bulk  third-class  rates. 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  95-5458  Filed  3-6-95;  8:45  am] 

BU.UNQ  COOE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  58 

[AD-FRL-6157-7] 

Proposed  Requirements  for 
Implementation  Plans  and  Ambient  Air 
Quality  Surveillance  for  Sulfur  Oxides 
(Sulfur  Dioxide)  National  Ambient  Air 
Quality  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Today's  action  proposes 
implementation  strategies  for  reducing 
short-term  high  concentration  sulfur 
dioxide  (SOi)  emissions  in  the  ambient 
air.  The  EPA  is  concerned  that  a 
segment  of  the  asthmatic  population 
may  be  at  increased  health  risk  when 
exposed  to  5-minute  peak 
concentrations  of  SO2  in  the  ambient  air 
while  exercising.  "Exercising"  in  this 
case  can  include  walking  up  stairs  or 
hills,  as  well  as  more  strenuous 
activities. 

In  a  related  document  published  on 
November  15, 1994  in  the  Federal 
Register  (part  50/53  docimient),  EPA 
proposed  not  to  revise  the  current  24- 
hour  and  annual  primary  national 
ambient  air  quality  standards  (NAAQS) 
for  sulfur  oxides  (measured  as  SO2) 
while  soliciting  comment  on  the 
possible  need  to  adopt  additional 
regulatory  measiu'es  to  address  short- 
term  peak  SO2  exposures.  The  three 
alternatives  imder  consideration 
include:  Augmenting  the 
implementation  of  the  existing 
standards  by  focusing  on  those  sources 
or  source  types  likely  to  produce  high 
5-minute  peak  SO2  concentrations; 
establishing  a  new  regulatory  program 
under  the  authority  of  section  303  of  the 
Clean  Air  Act  (Act)  to  supplement 
protection  provided  by  the  existing  SO2 
NAAQS;  and  revising  the  existing  SO2 
NAAQS  by  adding  a  new  5-minute 
NAAQS  of  0.60  ppm  SO2, 1  expected 
exceedance.  All  three  regulatory 
alternatives  would  be  implemented 
through  a  risk-based  targeted  strategy 
designed  to  protect  the  population  at 
risk  while  minimizing  the  burden  on  the 
States  for  implementation. 

This  document  presents  EPA's 
proposed  targeted  implementation 
strategy  and  the  associated  regulatory 
•  requirements  for  implementing  each  of 
the  regulatory  measures  under 
consideration.  Also  in  this  document, 
EPA  soUcits  comments  on  appropriate 
changes  to  the  new  source  review  (NSR) 
programs  as  they  relate  to  the  5-minute 
NAAQS  regulatory  alternative,  and  EPA 


proposes  to  incorporate  appropriate 
changes  to  the  ambient  air  quality 
surveillance  requirements. 

DATES:  Written  comments  on  this 
proposal  must  be  received  by  June  6, 
1995.  The  EPA  will  hold  a  public 
hearing  on  this  dociunent  in 
approximately  30  days  and  will 
announce  the  time  and  place  in  a 
subsequent  Federal  Register  dociunent. 

ADDRESSES:  Submit  comments  on  the 
proposed  revisions  to  the  requirements 
for  the  preparation,  adoption,  and 
submittal  of  implementation  plans  (two 
copies  are  preferred)  to:  Office  of  Air 
and  Radiation  Docket  and  Information 
Center  (Air  Docket  6102),  Room  M  1500, 
U.S.  Environmental  Protection  Agency, 
Attention:  Docket  No.  A-94-55  (for  part 
51  comments)  or  A-94-56  (for  part  58 
comments),  401  M  Street,  S.W., 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:00  a.m.  and  5:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying.  The  Air 
Docket  may  be  called  at  202-260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Latua  D.  McKelvey,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5497.  for  the  part  51  SIP.  For  parts  51 
and  52  new  source  review  programs, 
contact  Dan  deRoeck,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  telephone  (919)  541- 
5593.  For  part  58  ambient  air  quality 
surveillance,  contact  David  Lutz, 
Emissions  Monitoring  and  Analysis 
Division  (MD-14),  U.S.  Envirorunental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5476. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  imder  sections  108  and 
109  of  the  Act,  EPA  has  completed  a 
thorough  review  of  the  air  quality 
criteria  and  the  current  SO2  NAAQS. 
Based  on  the  health  eH^ects  information 
assessed  in  the  air  quality  criteria,  EPA 
provisionally  concludes  that  the  current 
24-hour  and  aimual  primary  standards 
provide  adequate  protection  against  the 
effects  associated  with  those  averaging 
periods.  As  discussed  in  detail  in  the 
part  50/53  document  (59  FR  58958),  the 
key  issue  that  emerged  from  the  review 
is  whether  additional  regulatory 
measures  are  needed  to  provide 
additional  protection  for  asthmatic 
individuals  that  may  be  exposed  to  high 
5-minute  peak  SO2  concentrations. 

As  discussed  in  the  part  50/53 
document,  the  available  air  quality  and 
exposiue  data  indicate  that  the 
likelihood  that  the  asthmatic  population 
as  a  whole  would  be  exposed  to  5- 
minute  peak  SO2  concentrations  of 
concern,  while  outdoors  and  at  exercise, 
is  very  low  when  viewed  from  a 
national  perspective.  The  data  indicate, 
however,  that  high  peak  SO2 
concentrations  can  occur  around  certain 
sources  or  source  types  with  some 
frequency,  suggesting  asthmatic 
individuals  that  reside  in  the  vicinity  of 
such  sources  or  source  types  will  be  at 
greater  health  risk  than  indicated  for  the 
asthmatic  population  as  a  whole.  These 
assessments  lead  EPA  to  conclude  that 
if  any  additional  regulatory  measures 
are  adopted  to  provide  additional 
protection,  they  should  be  implemented 
through  a  risk-based  targeted  strategy 
that  focuses  on  those  individual  sources 
most  likely  to  produce  high  5-minute 
peak  SO2  concentrations. 

Based  on  these  consideration,  EPA  is 
soliciting  comment  on  the  part  50/53 
dociunent  on  three  regulatory 
alternatives:  (1)  Augmenting 
implementation  of  the  existing 
standards  by  focusing  on  those  sources 
or  source  types  likely  to  produce  high 
5-minute  peak  SO2  concentrations;  (2) 
estabUshing  a  new  regulatory  program 
under  section  303  of  the  Act  to 
supplement  the  protection  provided  by 
the  existing  NAAQS;  and  (3)  revising 
the  existing  NAAQS  by  adding  a  new  5- 
minute  standard  of  0.60  ppm,  1 
expected  exceedance.  Because  the  risk- 
based  targeted  strategy  is  an  integral 
part  of  each  of  the  three  alternatives 
being  proposed  for  comment,  this  notice 
will  first  present  EPA's  approach  for 
targeting  sources  with  a  hi^  potential 
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for  causing  or  contributing  to  high  5- 
minute  pwak  SO2  concentrations.  As 
discussed  below  and  in  the  part  58 
notice,  a  key  element  of  this  strategy 
will  be  to  relocate  existing  SO2  monitors 
to  areas  in  proximity  of  point  sources  of 
concern.  The  relocation  of  monitors  is 
necessary  because  the  existing  SO2 
monitoring  network  is  designed  to 
characterize  urban  ambient  air  quality 
associated  with  3-hour,  24-hour,  and 
annual  SO2  concentrations.  These 
monitors  are  not  located  to  measure 
peak  SO2  concentrations  from  point 
sources.  As  a  resuU.  EPA's  existing 
guidance  on  siting  criteria,  the  spanning 
of  SO2  instruments,  and  instrument 
response  time  likely  leads  to 
underestimates  of  high  5-minute  peak 
SO2  concentrations.  To  address  these 
concerns,  EPA  is  proposing  revisions  to 
the  ambient  air  quality  surveillance 
requirements  (40  CFR  part  58)  and 
proposed  certain  technical  changes  to 
the  requirements  for  Ambient  Air 
Monitoring  Reference  and  Equivalent 
Methods  (40  CFR  part  53)  in  the  part  50/ 
53  document. 

In  addition  to  outlining  the  targeted 
implementation  strategy,  this  notice 
presents  EPA's  proposed  program  for 
implementing  the  section  303  program 
and  the  5-minute  SO2  NAAQS 
alternative.  Regardless  of  the  alternative 
selected  (i.e.,  retain  the  existing 
standards  but  augment  their 
implementation,  establish  a  new  303 
program,  or  add  a  new  5-minute 
NAAQS),  the  targeted  implementation 
strategy  would  be  used  to  identify  areas 
that  may  be  subject  to  high  5-minute 
SO2  concentrations.  The  measures  that 
sources  must  take  if  they  cause  or 
contribute  to  such  high  peaks  and  the 
actions  that  the  States  must  take  will 
vary  depending  on  the  proposed 
alternative,  if  any,  selected. 

The  following  discussion  gives 
statutory  background  information  on  the 
regulatory  approach  used  in  addressing 
air  pollution.  Under  sections  108  and 
109  of  the  Act,  EPA  is  responsible  for 
issuing  air  quaUty  criteria  and  for 
proposing  and  promulgating  NAAQS. 
Under  section  110(a)(1)  and  part  D  of 
title  I,  the  States  then  have  primary 
responsibihty  for  implementing  the 
NAAQS.  In  broad  outline,  each  State 
must  develop  and  submit  to  EPA  a  plan 
that  provides  for  attainment  of  each 
NAAQS  within  certain  time  limits.  The 
EPA  must  review  the  SIP  submittal  and 
approve  or  disapprove  its  provisions.  If 
States  fail  to  submit  required  SIP's  or 
submit  inadequate  SIP's,  and  the 
deficiencies  are  not  cured  within 
specified  time  periods,  the  States 
become  subject  to  certain  sanctions 
under  section  179,  and  EPA  ultimately 


becomes  subject  to  an  obUgation  to 
promulgate  a  Federal  implementation 
plan  (Fff).  For  a  more  complete 
discussion  of  the  provisions  of  title  I  of 
the  Act,  see  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990 
published  in  the  Federal  Register  on 
April  16,  1992  (57  FR  13498). 

The  1990  Amendments  preserved  the 
existing  framework  of  the  SIP  process, 
i.e..  States  are  still  responsible  for 
preparing  and  submitting  SIP's,  and 
EPA  is  still  responsible  for  reviewing 
and  approving  or  disapproving  SIP's.  In 
addition,  the  1990  Amendments,  among 
other  things,  provide  EPA  with  the 
unilateral  authority  to  designate  areas  as 
either  attainment,  nonattainment  or 
unclassifiable  with  respect  to  any 
NAAQS  (see  generally,  section 
107(d)(1)).  States  with  areas  designated 
nonattainment  for  a  NAAQS  are 
required  to  submit  SIP's  which  provide 
for  attainment  of  that  NAAQS.  States 
can  face  sanctions  and  other 
repercussions  if  they  fail  to  meet  the 
various  SIP  requirements  of  title  I. 

In  general,  for  each  of  the  proposed 
regulatory  alternatives,  the  Act  may  or 
may  not  require  specific  actions  on  the 
part  of  EPA  or  the  States.  If  the  existing 
NAAQS  is  retained,  then  the  Act 
imposes  no  new  SIP  requirements  on 
EPA  and  the  States,  although  EPA  will 
use  its  discretionary  authority  to 
effectuate  the  Act's  protective  purposes 
by  requiring  States  to  implement 
targeted  monitoring  aroimd  sources 
capable  of  producing  short-terlh  high 
concentrations  of  SO2  to  the  extent  that 
those  sources  contribute  to  ambient 
concentrations  of  SO2.  If  the  existing 
NAAQS  is  retained  along  with  a  trigger 
level  for  implementing  an  emergency 
program  under  section  303.  then  the 
State  would  be  principally  responsible 
for  developing  and  implementing  the 
necessary  prevention  and/or  abatement 
strategies.  If  a  new '5-minute  NAAQS  is 
established.  States  would  have  to 
develop  and  submit  SIP's  which  provide 
for  implementation,  maintenance  and 
enforcement  of  the  new  NAAQS. 

Further  discussion  of  the 
requirements  that  are  to  be  met  by  the 
States  is  provided  below  with  regard  to 
each  of  the  additional  regulatory 
alternatives  to  be  considered  by  EPA. 

n.  Targeted  Implementation  Strategy 

This  section  principally  proposes 
EPA's  strategy  to  identify  those  areas 
where  the  potential  exists  for 
exceedances  of  the  current  SOj  NAAQS 
as  well  as  the  potential  for  high  5- 
minute  concentrations  of  SO^-  This 
strategy  has  two  stages.  The  first  stage 
is  to  identify  potential  problem  areas 


and  then  to  conduct  ambient  monitoring 
at  those  areas.  The  second  stage  is  to 
take  corrective  action  should  monitoring 
conducted  during  the  first  stage  reveal 
concentrations  in  excess  of  the 
appropriate  SO2  NAAQS  or  trigger  level. 
To  begin  this  strategy,  EPA  intends  to 
refocus  Agency  monitoring  resources 
into  those  areas  with  potential  5-minute 
SO2  peaks.  The  development  and 
implementation  of  this  strategy  relies  on 
the  abiUty  of  the  States  to  identify  the 
specific  emission  and  operating 
characteristics  of  sources  which  can 
contribute  to  violations  of  the  existing 
NAAQS  as  well  as  contribute  to  high  5- 
minute  SO2  concentrations.  Successful 
implementation  of  this  strategy  will 
result  in  either  the  identification  of 
additional  SO2  problem  areas  or  the 
conclusion  that  the  ambient  SO2 
problem  is  largely  solved.  It  also  allows 
EPA  to  apply  finite  resources  in  an 
efficient  way  where  public  health  is 
most  likely  to  be  jeopardized  by  air 
pollution.  The  EPA  intends  to  pursue 
this  targeted  strategy  regardless  of  the 
outcome  of  the  NAAQS  proposal 
published  in  the  part  50/53  notice  and 
solicits  comments  on  the  targeted 
implementation  strategy. 

A.  Background 

1.  Modeling 

For  implementing  the  current  SO2 
program,  EPA  has  historically  relied  on 
mathematical  dispersion  models  for 
predicting  air  pollutant  concentrations 
for  the  following  needs:  (1)  For 
redesignating  areas  to  nonattainment  or 
attainment  imder  section  107  of  the  Act; 
(2)  for  setting  emission  limits  for  an 
attainment  strategy  as  required  per  14 
section  110(a)(2)(K)  and  part  40  of  the 
Code  of  Federal  Regulations,  §  51.115 
(40  CFR  51.115):  (3)  for  predicting 
locations  of  maximum  concentrations 
for  siting  monitors;  (4)  for  determining 
boundaries  of  nonattainment  areas;  (5) 
for  predicting  consumption  of  ambient 
air  increments  under  prevention  of 
significant  deterioration  (PSD);  and  (6) 
for  determining,  imder  nonattaiimient 
NSR,  if  the  significance  level,  used  for 
determining  if  a  major  source  or 
modification  is  considered  to  cause  or 
contribute  to  a  violation  of  the  NAAQS, 
is  exceeded. 

The  "Guideline  on  Air  Quality 
Models  (Revised),"  EPA-450/2-78- 
027R,  hereinafter  referred  to  as  "the 
Modeling  Guideline,"  has  provided  a 
common  basis  for  conducting  such 
modeling,  llie  Modeling  Guideline  was 
incorporated  into  40  CFR  part  51  on  July 
20. 1993  (58  FR  38816)  as  appendix  W. 
However,  modeling  is  not  currently 
feasible  for  predicting  S-minute  ambient 


air  concentrations  of  SO2.  This  is  due  to 
present  uncertainties  regarding  the 
ability  of  models  to  reUably  predict  SO2 
concentrations  for  5-minute  periods  and 
uncertainties  with  the  accuracy  of  the 
input  data  needed  to  run  the  models.  A 
brief  summary  of  issues  follows. 

Validation.  Although  models  are 
available,  they  have  not  been  applied  in 
predicting  5-minute  SO2  concentrations. 
Model  validation  studies  have  not  been 
conducted  to  determine  whether 
existing  models  can  estimate  with 
sufficient  accuracy  to  be  used  in  a 
regulatory  context.  Model  validation 
studies  are  therefore  necessary  to 
determine  the  precision  needed  for 
input  data  for  achieving  the  desired 
prediction  acmracy.  This  would  help 
determine,  for  example,  whether  on-site 
5-minute  meteorological  data  are 
heeded  or  if  nearby  National  Weather 
Service  data  are  sufficient. 

Emissions  Data.  In  addition  to  the 
unassessed  uncertainties  of  models,  the 
accuracy  and  availabihty  of  input  data, 
such  as  emissions,  meteorology,  and  the 
occurrence  of  a  short-term  release  (e.g., 
a  process  upset  or  control  equipment 
malfunction)  necessary  to  nm  the 
models,  limits  the  ability  to  accurately 
predict  5-minute  SO2  concentrations  at 
this  time.  Obtaining  accurate  source 
emission  data  for  5-minute  periods  is  of 
critical  importance.  However,  it  is 
difficult  to  obtain  such  data  since  such 
data  often  depend  on  trying  to  measure 
emissions  that  may  occur  infrequently 
and  at  unpredictable  times, 
concentrations,  and  flow  rates 
(estimates  of  both  flow  rates  and 
pollutant  concentrations  are  necessary 
to  determine  mass  emissions  imless  a 
mass  balance  can  be  performed,  which 
would  be  difficult  on  a  5-minute  basis). 
Moreover,  emergency  bypass  valves, 
where  measurements  of  emissions  might 
be  most  appropriate  under  some 
circumstances,  are  infrequently  used 
and  therefore  are  not  appropriate  sites 
for  the  installation  of  monitors  for 
continuous  measurement  of  flow  rates 
or  pollutant  concentrations. 

Predicting  Short-term  Events.  Current 
models  used  for  predicting  ambient  air 
concentrations  rely  on  a  known 
emission  release,  usually  some  steady- 
state  emission  rate,  and  known  past 
meteorological  data.  Short-term  models 
use  hoiuly  weather  data  ft'om  the 
National  Weather  Service  or  from  on- 
site  meteorological  stations,  which  are 
preprocessed  before  being  used  in  the 
model.  Long-term  models  use  joint 
fi^quency  distribution  summaries  of 
wind  speed,  direction  and  atmospheric 
stabihty  category.  In  order  to  model  for 
emission  releases  due  to  malfunctions,  a 
method  of  determining  the  expected 


frequency  of  these  malfunctions  would 
have  to  be  employed  (e.g.,  a  Monte  Carlo 
simulation  which  is  a  computer 
simulation  using  random  sampling 
techniques  to  obtain  approximate 
solutions  to  mathematical  or  physical 
problems  especially  in  terms  of  a  range 
of  values  each  of  which  has  a  calculated 
probability  of  being  the  solution).  To 
date,  EPA  has  never  attempted  to 
integrate  dispersion  modeling  with 
malfunction  frequency  data  to  set 
emission  limits,  or  to  perform  any  other 
regulatory  modeling  tasks.  Indeed. 
EPA's  longstanding  position  has  been  to 
regard  malfunctions  as  violations  of 
applicable  control  requirements,  subject 
to  enforcement,  unless  it  can  be  shown 
that  such  malfunctions  aie  truly 
unavoidable  (Bermett,  1982).  To  allow 
deviations  fi^m  this  policy,  EPA  would 
need  to  develop  a  method  along  with 
pohcy  and  guidance  for  its  U5e,  which 
EPA  does  not  intend  to  do  at  this  time. 

Meteorological  Data.  On-site 
meteorological  data  are  preferable,  but 
National  Weather  Service  data  may  be 
acceptable  if  a  station  is  nearby  and 
deemed  representative  of  the  area 
modeled.  "The  meteorological  data 
requirements  for  5-minute  SO2 
modeling  could  be  determined  through 
model  evaluation  studies,  as  discussed 
earlier  in  this  section. 

For  these  reasons,  in  contrast  with 
longer  averaging  periods,  models  cannot 
currently  be  used  to  predict  5-minute 
SO2  excursions  needed  to  support  a  5- 
minute  NAAQS.  However,  despite  these 
Umitations,  ciurent  models  may  still  be 
used  as  a  tool  in  a  qualitative  sense  in 
the  decision-making  process  for 
determining  boundaries  of 
nonattainment  areas  and  for  siting  of 
monitors  in  areas  of  maximum 
concentrations.  Consequently,  the 
targeted  implementation  strategy  which 
is  designed  to  find  areas  exposed  to 
high,  5-minute  concentrations  of  SO2 
will  rely  principally  on  ambient  air 
monitoring  instead  of  modeUng. 

2.  Ambient  Monitoring 

Requirements  for  monitoring  are 
estabUshed  at  40  CFR  Part  58— Ambient 
Air  Quality  Surveillance.  This  part:  (1) 
Contains  criteria  and  requirements  for 
ambient  air  quality  monitoring  and 
requirements  for  reporting  ambient  air 
quality  data  and  information;  (2) 
contains  requirements  pertaining  to 
provisions  for  an  air  quahty  surveillance 
system  in  the  SIP;  (3)  acts  to  establish 
a  national  ambient  air  quality 
monitoring  network  for  the  purpose  of 
providing  timely  air  quaUty  data  upon 
which  to  base  national  assessments  and 
pohcy  decisions;  and  (4)  includes 
requirements  for  the  daily  reporting  of 


an  index  of  ambient  air  quaUty  to  ensure 
that  the  population  of  major  urban  areas 
are  informed  daily  of  local  air  quality 
conditions. 

In  the  early  1970's  when  EPA  and  the 
States  first  began  to  monitor  for  SO2  in 
the  ambient  air,  SO2  emissions  were 
greater  and  more  widespread  than 
today.  Combustion  of  sulfur-bearing 
fuels  occurred  not  only  in  industrial  and 
utility  settings  but  in  private  settings  as 
well.  Fuel  oil  and  coal  were  burned  in 
residences  and  building  boilers  for 
warmth.  For  this  reason  and  because  of 
the  potential  for  exposures  of  the 
population,  large  metropolitan  areas 
were  generally  selected  for  monitoring. 
Sulfur  oxide  emissions  have  decreased 
about  27  percent  since  1970  (EPA, 
1992b).  Today  most  residences  and 
buildings  use  electricity  or  natural  gas 
for  heating  and  nearby  industrial  or 
utility  sources  have  installed  control 
devices  or  have  switched  to  lower  sulfur 
fuel  resulting  in  less  sulfur  emissions  in 
the  vicinity  of  the  ambient  air  monitors. 
Because  of  these  reductions  in  SO2 
emissions  in  populated  areas,  only  a 
small  number  of  monitors  are  now 
recording  exceedances.  Even  these  few 
exceedances  are  due  not  to  area  sources 
of  SO2  but  instead  to  emissions  from 
nearby  industrial  sources.  Despite  these 
changes  in  the  profile  of  sources  of  SO2 
emissions,  the  SO2  ambient  air 
monitoring  network  has  not  been 
modified  to  reflect  the  ambient  air 
quality  for  SO2  near  industrial  sources. 

As  a  result  of  past  emphasis  on  urban 
scale  air  quality  management,  SO2 
monitoring  networks  are  designed  to 
measure  population  exposure  over  a 
large  area  and  are  not  generally 
designed  to  measure  the  influence  of 
specific  point  sources.  To  an  increasing 
extent,  therefore,  SO2  nonattaimnent 
areas  have  been  identified  by  air  quaUty 
dispersion  models  and  defined  by  one 
or  a  few  point  sources  with  probability 
of  causing  a  violation  of  the  SO2 
NAAQS  when  operating  at  allowable 
emission  limits  at  times  of  unfavorable 
meteorology.  Increased  concerns  about 
high  short-term  concentrations  of  SO2 
occurring  near  point  sources,  together 
with  the  prevalence  of  low 
concentrations  at  existing  networks  and 
the  inabihty  of  models  to  predict  short- 
term  concentrations,  suggest  a  need  to 
redirect  monitor  networks  near  these 
sources. 

As  already  briefly  discussed,  there  are 
about  675  SO2  SLAMS  monitors  across 
the  Nation.  In  this  notice,  EPA  is 
proposing  changes  to  40  CFR  part  58  to 
allow  for  fewer  SLAMS  monitors  per 
metropoUtan  statistical  area.  This  will 
enable  monitors  and  resources  to  be 
redirected  towards  placing  monitors 
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near  point  sources.  There  is  a  higher 
initial  cost  associated  with  finding  and 
setting  up  new  monitoring  sites  than  the 
annual  operating  cost  of  the  monitor 
itself.  Because  of  this  and  because  of 
limited  State  monitoring  resources,  not 
all  monitors  initially  freed  up  can  be 
immediately  placed  around  a  targeted 
source,  but  will  be  phased  in  over  a 
period  of  time. 

For  the  reasons  stated  above,  EPA 
proposes  to  direct  States  to  redeploy 
SO2  monitors  around  targeted  sources  of 
SO2  and  respan  the  instrumentation  at 
selected  sites  to  measure  values  above 
0.5  parts  per  milUon  (ppm).  The 
monitors  will  be  sited  at  microscale, 
middle,  or  neighborhood  distance  from 
the  targeted  sources  in  order  to  best 
measure  high,  5-minute  concentrations 
of  SO2.  Micro,  middle,  neighborhood, 
and  urban  scales  are  all  more 
completely  defined  in  40  CFR  part  58, 
appendix  D.  The  EPA  and  States  will 
first  monitor  around  those  sources  in 
areas  with  population  with  the  greatest 
potential  to  exposure  to  5-minute,  peak 
SO2  levels.  The  EPA  and  States  will 
consider  discontinuing  the  operation  of 
existing  monitors  and  relocate  them  for 
the  purpose  of  monitoring  around 
targeted  sources  (see  part  58  discussion 
published  elsewhere  in  this  notice  for 
monitoring  requirements), 

B.  Implementing  the  Targeting  Strategy 

As  discussed  earUer,  the  available  air 
quahty  and  exposure  information 
indicates  that  a  large  degree  of 
protection  against  exposure  to  short- 
term  peak  SO2  concentrations  is 
provided  by  the  current  NAAQS.  Full 
implementation  of  the  Add  Rain 
Program  will  result  in  further  reduction 
of  SOz  emissions  and  the  Ukelihood  of 
peak  SO2  concentrations.  The  available 
data  indicate,  however,  that  peak 
concentrations  of  SO2  can  still  occur 
aroimd  certain  sources  or  source  types 
with  some  frequency,  suggesting 
asthmatic  individuals  who  reside  in  the 
vicinity  of  stich  sources  or  source  types 
will  be  at  greater  health  risk  than 
indicated  for  the  asthmatic  population 
as  a  whole.  These  assessments  have  led 
EPA  to  conclude  that  any  regulatory 
measiues  adopted  to  provide  additional 
protection  should  be  implemented 
through  a  risk-based  targeted  strategy 
that  focuses  on  those  individual  sources 
more  likely  to  produce  high  5-minute 
f>eaks. 

Therefore,  in  order  to  gather  more 
information,  to  focus  implementation 
efforts  on  those  sources  that  EPA's 
existing  data  suggest  may  pose  the 
greatest  health  risk,  and  to  allocate 
monitoring  resources  as  efficiently  as 
possible.  EPA  ha^developed  an 


approadi  to  guide  States  in  developing 
a  prioritized  hst  of  sovirces  to  be 
targeted  for  monitoring.  As  further 
discussed  below,  potential  soxirces  have 
been  placed  in  one  of  three  groups 
based  on  the  overall  likelihood  of  the 
source  category  to  emit  high  5-minute 
SO2  peaks.  However,  before  redeploying 
monitors.  States  must  evaluate  each  of 
these  facilities  individually,  basing  their 
decision  on  more  specific  information 
such  as  size,  configuration,  compliance 
history  and  proximity  to  population 
centers. 

As  just  described.  States  need  to 
review  their  current  SO2  monitoring 
networks  to  determine  which  monitor 
sites  should  continue  operating  and 
which  should  be  discontinued  and 
relocated  around  potential  sources.  The 
EPA  will  work  with  each  State  to 
develop  a  targeted  SOj  monitoring  plan 
to  implemc'  the  strategy,  based  on  the 
number  of  targeted  sources,  SO2 
monitoring  resources,  and  vdthin  a 
reasonable  time  horizon. 

The  EPA  believes  that  new  locations 
for  siting  monitors  should  be  in  the 
vicinity  of  sources  suspected  of  causing 
short-term  SO2  peaks.  Some  examples  of 
sources  which  emit  SO2  are  petroleum 
refineries,  sulfuric  acid  plants,  fossil 
fuel-fired  industrial  boilers,  utihty 
boilers,  pulp  and  paper  mills,  iron  and 
steel  mills,  wet  com  milling  operations, 
nonferrous  smelters,  carbon  black 
manufacturing,  portland  cement 
manufacturing,  phosphatic  fertilizer 
production,  and  natural  gas  production. 
This  hst  is  not  exhaustive  and  could 
potentially  include  other  process 
sources  with  known  emissions  of  SOb- 
These  sources  have  the  ability  to  emit 
relatively  large  quantities  of  SO2  over 
short  durations.  Such  large  quantities  of 
emissions  may  be  due  to  releases  from 
batch  type  operations,  operational 
malfunctions  or  upsets  requiring  control 
equipment  bypasses,  control  equipment 
malfunctions  that  can  result  in 
uncontrolled  emissions  to  the 
atmosphere,  startup/shutdown,  short 
stacks  subject  to  downvvash,  or  fugitive 
emissions. 

1.  Ranking  of  Source  Categories 

The  information  most  heavily  relied 
on  in  developing  this  ranking  of  source 
categories  was:  (1)  Available  5-rainute 
air  quality  data  documenting  the 
number  of  high,  short-term 
concentrations  observed  in  the  vicinity 
of  vaiious  sources  by  monitorinig 
networks  (Table  3-1,  EPA.  1994b);  (2) 
estimates  of  exposures  from  various 
source  types,  which  integrated  a     ^ 
source's  likelihood  to  emit  short-term 
SCb  peaks  with  the  size  and  activity  of 
the  surrounding  population,  as 


siunmarized  in  Table  3-5,  Table  B-1, 
and  Table  B-2  (EPA,  1994b),  as  well  as 
accompanying  documentation 
(Rosenbaum  et  al..  1992;  Stoeckenius  et 
al.,  1990;  Burton  et  al.,  1987);  and  (3) 
the  Geographic  Targeting  Data  Base  for 
nonutility  sources  diat  is  derived  from 
combining  a  census  of  manufacturing, 
the  EPA  Facihties  Index  System,  and 
the  EPA  Aerometric  Information 
Retrieval  System  (AIRS)  into  a  projected 
source  impact  data  set.  This  data  base, 
which  wiU  be  available  through  AIRS,  is 
a  data  set  of  nonutiUty  sources  sorted  on 
the  projected  annual  process  emissions 
per  source  and  per  size  category. 

In  order  to  further  refine  the  ranking 
of  source  categories,  both  within  and 
between  groups.  EPA  solicits  technical 
information  concerning  several  issues 
which  include:  (1)  The  likelihood  of 
source  categories  to  produce  short-term 
SO2  peaks;  (2)  the  characteristi.-:s,  within 
a  source  category  whit^h  cause  a  subset 
of  facilities  to  be  more  likely  to  produce 
short-term  SO2  peaks;  and  (3)  the  factors 
which  are  likely  to  drive  the  variability 
in  SO2  emissions  of  individual  facilities 
within  a  source  category. 

The  ranking  described  here  separates 
source  categories  into  three  groups:  A. 
B.  and  C.  In  pursuit  of  this  targeting 
strategy.  EPA  intends  to  require  States 
to  evaluate  groups  A,  B,  and  C  sources 
and  produce  a  refined  monitoring  plan. 
States  are  free  to  substitute,  e.g..  group 
B  sources  for  group  A  sources  in  their 
priority  schemes,  but  should  provide  a 
reasoned  justification  for  finding  that 
the  risks  posed  by  these  sources  justifies 
such  substitution.  Ultimately,  EPA 
anticipates  that  sources  in  all  three 
groups  will  be  assessed  for  their 
exposure  potential  and  appropriate 
actions  taken  to  address  them.  The  EPA 
believes  that  there  is  a  higher 
probabiUty  of  finding  individual  sources 
that  produce  high,  short-term  ambient 
concentrations  of  SO2  within  each  i 

.  source  category  in  group  A  than  in  the 
other  groups.  As  such,  ihey  are  judged 
in  general  to  pose  the  highest  risk  of 
exposing  population  in  their  vicinity  to 
high,  short-term  concentrations  of  SO2, 
as  well  as  potentially  exposing  some 
individuals  to  several  peaks  per  year. 

TTie  source  categories  within  group  A 
were  generally  found  to  meet  two  of  the 
three  following  characteristics.  Either 
the  source  category  contained  SO2 
sources  which:  (1)  Have  a  high  emission 
rate,  (2)  are  near  monitors  which 
measured  5-minute  peaks,  or  (3)  are 
estimated,  based  on  exposure  analysis, 
to  expose  a  high  nimiber  of  asthmatics 
living  in  their  vicinity  at  elevated 
ventilation  rates  to  SO2  concentrations 
greater  than  0.6  ppm.  In  addition,  these 
source  categories  are  known  to  have 


short-term  releases  due  to  events 
discussed  later. 

Group  A  consists  of  the  following 
source  categories:  Sulfite  pulp  and 
paper  mills,  primary  copper  smelters, 
primary  lead  smelters,  aluminum 
smelters,  and  the  top  20  percent  of  the 
petroleum  refineries  in  terms  of 
projected  aimual  emissions  of  SO2  as 
listed  in  the  Geographic  Targeting  Data 
Base. 

Soiu'ce  categories  were  selected  for 
group  B  because  they  have  high  annual 
emissions  or  are  subject  to  events 
leading  to  short-term  releases  of  SO2.  In 
addition,  in  some  instances,  there  were 
air  quality  or  exposure  data  which 
indicate  Uie  source  category  to  be  of 
concern  for  emitting  short-term  SO2 
peaks. 

The  EPA  judged  group  B  source 
categories  to  have  the  potential  to 
produce  high  5-minute  peaks  of  SO2  but 
to  pose  less  risk  than  group  A  because: 
(1)  Air  quality  or  exposure  data 
indicated  that  the  potential  to  emit  high 
5-minute  peaks  of  SO2  was  less  than  for 
group  A;  (2)  the  grouping  was  based  on 
annual  emission  data,  but  lacked  5- 
minute  data  to  estimate  risk;  or  (3)  the 
overall  risk  posed  by  the  source  category 
was  judged  to  be  low.  This  was  the  case 
for  industrial  boilers  because,  while 
exposure  analysis  indicated  that  this 
group  was  responsible  for  a 
considerable  number  of  exposures,  the 
exposures  were  attributed  to  a  very 
small  subset  of  industrial  boilers.  The 
EPA  expects  that  States  will  examine 
their  source  categories  within  this  group 
very  closely  for  inclusion  in  the  targeted 
502  monitoring  plan. 

The  group  B  sources  are  as  follows: 
Kraft  sulfate  pulp  and  paper  mills, 
secondary  copper  smelters,  secondary 
lead  smelters,  the  remaining  petroleimi 
refineries,  iron  and  steel  mills,  carbon 
black  manufacturing,  portland  cement 
manufacturing,  crude  petroleum  and 
natural  gas  extraction  processes, 
phosphatic  fertiUzer  manufacturing, 
industrial  boilers,  and  sulfuric  acid 
plants. 

Industrial  boilers  were  placed  in  this 
group  because  they  accounted  for  about 
30  to  50  percent  of  the  5-minute  SO2 
exposure  events  given  in  the  staff  paper 
supplement  (Table  3-5,  EPA,  1994b). 
However,  in  a  study  by  Stoeckenius  et 
al.  (Table  2-14, 1990),  approximately 
half  of  the  total  industrial  boiler 
exposures  were  attributed  to  a  very 
small  proportion  (<2  percent)  of  the 
total  population  of  industrial  boilers 
analyzed.  Good  engineering  judgment 
suggests  that  the  use  of  higher  sulfur 
coal  and  short  stack  height  would 
contribute  to  an  increased  likelihood  of 
producing  ambient  SO2  peaks. 


The  group  C  source  category  consists 
of  utihty  boilers.  Although  utiUty 
boilers  can  emit  large  quantities  of  SO2, 
many  power  plants  are  not  anticipated 
to  cause  5-minute  violations  despite 
their  high  emission  rates  due  to  tall 
stacks  and  steady-state  operating 
conditions.  They  are  placed  in  group  C 
because  as  a  source  category,  utility 
boilers  may  be  responsible  for 
approximately  17  to  37  percent  of  total 
estimated  exposiues  (Table  3-5,  EPA, 
1994b).  However,  the  risk  of  exposures 
is  very  unevenly  distributed  across  the 
soiux;es  in  this  category.  Approximately 
75  percent  of  the  utiUty  sector's  post- 
title  IV  exposures  were  estimated  to 
result  from  less  than  10  percent  of  the 
power  plants  (Rosenbaum,  1992,  Table 
3,  Burton  etal.,  1987). 

With  the  passage  of  the  1990 
Amendments,  Congress  created  under 
title  rv  an  SO2  emission  trading  program 
as  an  integral  part  of  the  Acid  Rain 
Program,  which  is  designed  to  reduce 
SC)2  emissions  by  10  million  tons 
nationwide  by  the  year  2010.  Phase  I, 
which  begins  in  1995,  reduces 
emissions  from  the  110  largest  emitting 
power  plants,  which  are  identified  in 
table  A  of  section  404  of  the  Act.  The 
Acid  Rain  Program  introduces  a 
flexibility  for  sources  to  choose  the  most 
cost-effective  compliance  strategy  to 
achieve  their  emission  reduction 
obligations  and  to  maintain  the  national 
cap  of  8.95  million  tons  of  SO2 
emissions.  Compliance  flexibility  may 
involve  switching  to  low-sulfur  coal, 
scrubbing,  conservation,  other  emission 
control  technologies,  or  buying  SO2 
allowances. 

Title  IV  sources  participating  in  the 
Acid  Rain  Program  are  imder  the 
obligation  to  match  their  annual  SO2 
emissions  with  their  allowance 
holdings.  They  are  also  required  to  meet 
all  other  requirements  of  the  Act  and 
regulations  that  apply  to  them, 
including  the  NAAQS.  Therefore,  the 
compliance  flexibiUty  offered  under  the 
Acid  Rain  Program  does  not  permit  any 
source  to  violate  regulations  adopted  to 
attain  or  maintain  the  SO2  NAAQS. 
Emissions  from  these  sources  will  be 
closely  tracked,  because  title  FV  sources 
are  also  required  to  install  continuous 
emissions  monitoring  systems  (CEMS) 
and  report  to  EPA  on  a  quarterly  basis 
their  emissions  of  SO2,  nitrogen  oxides, 
and  carbon  dioxide. 

Further  improvements  in  air  quality 
are  expected  to  be  realized  from  the  SO2 
emission  reductions  under  Phase  II  of 
the  Acid  Rain  Program  to  be 
implemented  by  January  1,  2000  under 
title  IV  of  the  Act.  Because  of  the 
potential  to  have  higher  emissions  and 
because  of  potential  plume  downwash 


and  interaction  of  complex  terrain,  EPA 
is  mainly  concerned  with  those  power 
plants  that  buy  allowances  rather  than 
reduce  emissions  themselves  in  order  to 
comply  with  title  IV  and  those  located 
in  complex  terrain,  respectively. 
Complex  terrain  is  defined  for  modeling 
applications  as  that  terrain  exceeding 
the  height  of  the  stack,  but  this 
definition  is  being  appUed  here  for 
monitoring  appUcations  as  well.  In  a 
study  done  for  EPA,  that  is  contained  in 
the  docket  for  this  rulemaking 
(Polkowsky,  1991).  many  of  the 
predicted  exceedances  of  the  SO2 
standards  in  the  vicinity  of  power  plants 
should  be  reduced  or  eliminated  by 
allocating  allowances  based  on  a 
reduced  rate  under  Phase  II.  Any 
remaining  exceedances  not  addressed 
by  the  more  restrictive  Phase  II  emission 
rates  will  require  a  reanalysis  of  the  SO2 
NAAQS  control  strategy  demonstration 
and  consideration  of  more  restrictive 
emission  limits  to  protect  the  air  quality 
standards. 

Because  of  the  SO2  reductions  that 
will  occur  under  the  Acid  Rain  Program, 
the  accurate  stack  monitoring  of  their 
emissions,  and  the  long-range 
atmospheric  transport  of  these 
emissions  due  to  taller  stacks  at  most 
large  utilities,  EPA  believes  that  higher 
priority  in  placing  ambient  monitors 
should  be  given  to  nonutility  sources. 
However,  in  instances  at  a  particular 
power  plant  where  the  possibility  of 
high  5-minute  emission  peaks  still 
exists,  EPA  believes  that  consideration 
should  be  given  by  the  State  to  locating 
monitors  near  the  facility. 

2.  Other  Considerations 

In  addition  to  the  guidelines  and 
groupings  listed  above,  which  are  based 
largely  on  available  information 
concerning  the  likelihood  of  a  source 
type  to  produce  concentrated  peaks  of 
SO2,  States  may  have  other  information 
which  may  lead  them  to  beUeve  that  a 
source  located  in  a  lower  probability 
group  should  be  made  a  higher  priority 
for  SO2  monitoring.  Of  particular 
importance  to  consider  is  any  available 
information  on  potential  population 
exposure,  inferred  in  part  by  the 
population  in  the  vicinity  of  the  source. 

In  addition,  other  information  can  be 
incorporated  by  States  into  an 
evaluation  of  the  relative  likelihood  of 
sources  under  their  jurisdiction  to 
produce  SO2  exposures,  thus  refining 
their  judgments  on  priority  of 
monitoring  decisions.  Such  other 
information  can  include  the  type  of 
process  being  used  (i.e.,  one  type  of 
process  within  a  source  category  may  be 
less  efficient  and  known  to  emit  more 
SO2  than  a  newer  one),  a  history  of  past 
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upsets  or  malfunctions,  the  type  of  fiiel 
used,  the  type  of  terrain  around  the 
source  (e.g.,  is  the  source  in  a  river 
valley  or  on  flat  teirain),  knowledge  of 
how  well  the  source  is  controlled,  and 
a  history  of  citizen  complaints,  and 
should  be  considered  by  the  States 
when  deciding  which  sources  to 
monitor  first.  Such  considerations 
would  be  noted  in  each  State's  targeted 
SO2  monitoring  plan  presented  during 
the  annual  SLAMS  review  as  described 
bfilow 

As  part  of  the  targeting  strategy,  the 
States  will  also  need  to  decide  how 
much  relative  weight  should  be  given 
any  particular  source.  For  example,  a 
State  would  have  to  determine  how 
heavily  to  weigh  a  group  A  source  in  a 
less  densely  populated  area  versus  a 
group  C  source  burning  a  high  sulfur 
fuel  in  a  more  densely  populated  area. 
In  addition,  some  sources  are  often 
found  collocated  with  other  sources 
such  as  sulfuric  acid  plants  with  copper 
smelters.  Industrial  boilers  may  be 
located  with  any  number  of  process 
sources.  There  may  be  small  geographic 
areas  where  there  is  clustering  of  an 
assorted  number  of  SO2  sources.  In 
these  situations  there  is  no  precise  way 
to  determine  what  source  should  be 
targeted  first  at  this  point.  For  this 
reason,  the  decision  making  should  rest 
with  the  States  who  have  better 
knowledge  of  the  individual 
circumstances  pertaining  to  the 
potential  sources  to  be  targeted. 

3.  States"  Targeted  SO2  Monitoring 
Program 

The  EPA  will  review  and  take 
appropriate  action  on  the  States' 
targeted  SO2  monitoring  plans  diuing 
the  annual  SLAMS  network  review 
process  to  ensure  that  States  provide  an 
adequate  rationale  for  any  deviations 
firom  the  grouped  approach.  The  States 
are  then  expected  to  present  to  EPA  in 
a  targeted  SO2  monitoring  plan  at  the 
annual  SLAMS  network  review  their 
hsting  of  sources  to  be  monitored,  the 
schedule  for  conducting  such  * 
monitoring,  and  the  rationale  for 
selecting  these  sources.  Requirements 
for  the  targeted  SO2  monitoring  plan  are 
discussed  later  in  this  notice  for  part  58 
but  EPA  expects  the  targeted  SO2 
monitoring  plan  to  be  a  dynamic 
process  that  could  change  depending  on 
data  gathered  from  early  rounds  of 
monitoring  or  changes  at  targeted 
sources,  such  as  installation  of  control 
equipment. 

Section  110(a)(2)(B)  of  the  Act 
requires  SlP's  which  provide  for  the 
establishment  and  operation  of 
appropriate  devices,  methods,  systems, 
and  procedures  necessary  to  monitor, 


compile  and  analyze  data  on  ambient  air 
quahty.  Should  EPA  determine  that  a 
State's  targeted  SO2  monitoring  plan  is 
inadequate,  then  EPA  expects  to  issue  a 
call  for  a  SIP  revision  under  section 
110(k)(5)  of  the  Act  based  on  a  finding 
that  the  SIP  is  substantially  inadequate 
in  meeting  the  requirement  of  section 
110(a)(2)(B).  The  EPA  solicits  comments 
on  all  aspects  of  this  approach  to 
grouping  of  sources  to  investigate 
potential  air  quality  problems. 

In  the  State  targeted  SO2  monitoring 
plan,  EPA  expects  SO2  monitoring 
network  reviews  to  be  completed  within 
1  year  of  the  effective  date  of 
promulgation  of  any  of  the  three 
regulatory  alternatives.  Implementation 
of  network  revisions  is  expected  to  take 
longer. 

4.  Addressing  the  Problem 

Regardless  of  the  regulatory 
alternative  chosen  by  the  Administrator, 
those  areas  which  have  monitored 
exceedances  of  the  existing  or  revised 
NA AQS  or  of  a  section  303  trigger  level 
should  undergo  a  compliance 
inspection  by  the  State  of  the  targeted 
source.  If  the  source  is  out  of 
compliance.  EPA  expects  that  the 
responsible  air  pollution  control  agency 
will  initiate  appropriate  enforcement 
action  to  bring  it  into  compliance,  e.g., 
by  using  available  administrative  or 
judicial  enforcement  authorities.  If  the 
source  is  in  compUance.  the  State  will 
need  to  pursue  other  appropriate 
solutions  to  the  problem  as  discussed 
later  in  section  III. 

The  EPA  encourages  States  to  pursue, 
where  appropriate,  the  enforcement  and 
improved  compliance  options  before 
other  regulatory  actions.  In  many  cases, 
air  quality  problems  may  be  due  to  poor 
operation  and  maintenance  or  other 
resolvable  compliance  problems.  In 
these  instances,  enforcement  action  can 
result  in  timely  resolution  of  violations 
and  avoid  the  sometimes  lengthy 
regulation  development  process. 
However,  the  State  should  pursue 
existing  regulatory  options  where  the 
regulations  are  inadequate,  e.g.,  because 
the  source  is  in  compHance  with  the 
existing  regulations  and  an  air  quality 
problem  still  exists. 

C.  Relocating  Monitors 

The  EPA's  criteria  for  the  network 
design  of  monitors  are  discussed  in  40 
CFR  part  58,  appendix  D.  Elsewhere  in 
this  notice,  EPA  is  proposing  changes  to 
part  58  in  order  to  implement  the 
proposed  targeting  program.  The  EPA 
recognizes  that  it  is  not  a  trivial  matter 
to  relocate  monitors  and  that  there  are 
concerns  that  agencies  will  need  to 
consider  in  making  relocation  decisions. 


1.  Resource  Concerns 

The  EPA  beUeves  that  the  resources 
currently  devoted  to  monitoring 
ambient  concentrations  of  SO2  may  be 
more  effectively  utilized  through 
systematic  evaluations  and 
reconfigurations  of  existing  monitoring 
networks.  However,  even  if  States  and 
locals  acquire  no  additional  SO2 
monitors  and  rely  solely  on  the  current 
number  of  monitors,  there  will  be  some 
costs  incurred  when  relocating 
monitors.  Costs  associated  with  moving 
a  monitor  include  the  resources  taken  in 
locating  new  sites  and  negotiating  leases 
along  with  the  capital  costs  of  a  new 
shelter  and  associated  equipmci;t. 
Because  of  the  costs  for  relocating 
monitors,  not  all  monitors  freed  up  can 
be  immediately  placed  aroimd  a 
targeted  source,  but  wrill  be  phased  in 
over  a  period  of  time.  The  operating 
costs  saved  by  not  operating  these 
monitors  will  be  used  toward  the  costs 
of  relocating  monitors. 

In  more  detail,  the  costs  for  moving  an 
SO2  monitor  have  been  calculated  in 
1994  dollars  to  be  $60,940  per  site.   . 
These  costs  include  initial  capital  costs, 
operation,  and  amortization.  The  initial 
costs  include  network  design  and  site 
selection,  land  lease,  power  drop, 
shelter,  site  preparation,  calibration 
equipment,  data  logger,  quality 
assurance  plan  preparation,  etc.  The 
operation  costs  include  routine  site 
visits,  repairs,  maintenance,  data 
acquisition  and  reporting,  quality 
assurance  calibrations,  and  supervision. 
The  amortization  costs  for  replacement 
capital  equipment  were  also  calculated. 

The  total  costs  for  the  initial  3  years 
are  summarized  as  follows.  The  existing 
network  of  679  NAMS,  SLAMS,  and 
industrial  monitors  costs  about  $16 
million  per  year.  The  first  year  costs  for 
reconfiguration  and  operation  of  NAMS, 
SLAMS,  and  industrial  monitors  in 
order  to  comply  with  changes  to  40  CFR 
part  58,  which  is  being  proposed  in  this 
notice  and  is  not  a  result  of  the  targeted 
implementation  strategy,  is  estimated  to 
be  $12.4  milUon  per  year.  This  will 
leave  an  available  $3.6  million  to  be 
used  toward  the  targeted 
implementation  strategy  the  first  year  to 
establish  and  operate  to\u  monitors 
around  15  sources. 

The  second  year  costs  for  operating 
the  NAMS.  SLAMS,  industrial,  and 
targeted  implementation  strategy 
monitors  is  estimated  to  be  $9.6  milUon 
dollars,  making  available  $6.4  million 
for  the  targeted  implementation  strategy. 
This  will  allow  for  establishing  sites 
around  26  sources  in  addition  to  the  15 
sources  from  the  first  year  for  a  total  of 
41  targeted  sources. 


The  third  year  costs  for  operating 
monitors  are  estimated  to  be  $11.4 
million,  leaving  $4.6  milUon  for  the 
targeted  implementation  strategy.  This 
will  allow  for  establishing  sites  around 
16  sources  in  addition  to  the  41  sources 
established  in  the  first  and  second  years 
for  a  total  of  57  targeted  soiut^s.  The 
EPA  estimates  that  monitors  at  7  of  the 
15  soiuces  established  in  the  first  year 
would  be  moved  in  the  third  year  due 
to  no  monitored  violations. 

2.  Siting  Concerns 

The  EPA  is  aware  of  the  many 
considerations  that  arise  when  siting 
monitoring  stations.  Monitors  are 
usually  sited  where  electrical  power  is 
already  available,  they  are  reasonably 
secure,  the  inunediate  environment 
satisfies  the  siting  criteria  of  part  58, 
and  they  are  in  proximity  to  the  desired 
locations.  Waiver  provisions  are  also 
included  in  the  regulations  to  deviate 
from  siting  criteria  when  appropriate. 
Generally,  monitors  are  sited  at  or 
within  reasonable  proximity  of  the 
desired  locations.  For  piuposes  of 
convenience,  monitors  are  sometimes 
sited  where  other  pollutants  are  already 
monitored. 

When  conducting  the  SO2  network 
review,  EPA-approved  air  quality 
models  and  satiu^tion  studies  may  be 
used  to  predict  locations  where 
maximum  concentrations  are  expected 
within  the  vicinity  of  SO2  sources  or 
clusters  of  soiuces.  As  discussed  earlier, 
models  can  be  used  in  a  qualitative 
sense  to  predict  relative  ambient 
impacts  and  are  useful  as  a  tool  for 
establishing  preferred  monitor  locations 
for  predicting  5-minute  concentrations. 

3.  Trends  Data  Concerns 

X  potential  concern  regarding  the 
movement  of  monitors  is  the  effect  on 
EPA's  ability  to  detect  and  evaluate 
trends  in  air  quafity.  When  monitors  are 
operated  in  the  same  locations  for 
several  years,  it  is  possible  to  account 
for  the  effects  of  meteorology,  seasonal 
patterns  in  air  pollutant  concentrations 
and  other  variables  specific  to  a  monitor 
location.  When  monitors  are  moved,  the 
confidence  in  detecting  trends  in  air 
pollutant  concentrations  is 
compromised  due  to  a  new  set  of 
variables  that  may  affect  ambient 
concentrations  at  the  new  location. 

The  EPA  needs  to  maintain  a  certain 
number  of  monitors  for  detecting  and 
evaluating  trends  in  air  pollutant 
concentrations.  However,  EPA  beUeves 
that  a  sufficient  number  of  monitore 
now  used  for  trends  analyses  are  not 
critical  to  the  objectives  of  trends 
reporting  and  should  be  considered  for 
relocation.  Elsewhere  in  this  notice,  the 


EPA  is  proposing  changes  to  40  CFR 
part  58.  appendix  D,  in  which  a 
minimum  number  of  SO2  monitors  in 
the  metropolitan  areas  will  be  retained 
for  trends  purposes. 

4.  Barriers 

Certain  institutional  barriers  may  be 
encoimtered  in  some  attempts  to 
relocate  monitors.  These  stem  from  the 
separate  political  entities  responsible  for 
implementation  of  air  pollution  control 
programs  at  the  State  and  local  levels 
throughout  the  U.S.  Where  monitor  sites 
considered  for  relocation  are  within  the 
boundaries  of  one  political  entity,  the 
problems  arp  diminished,  since  the 
resources  nucessary  to  maintain  existing 
monitoring  sites  may  be  redirected  to 
the  new  sites,  providing  the  SO2 
monitor  is  not  sharing  a  site  with  other 
pollutant  monitors.  Sites  in  a  network 
around  targeted  sources  of  SO2 
emissions  which  are  located  in  different 
States  or  air  pollution  control  districts 
may  present  some  added  difficulties.  In 
such  cases,  resources,  such  as  grants  for 
support  of  air  pollution  planning  and 
control  programs  as  allowed  under 
section  105  of  the  Act,  may  be 
redirected  by  EPA  to  aid  in  relocating 
and  maintaining  new  monitoring 
stations. 

5.  Conclusion 

In  general,  EPA  believes  that  a  portion 
of  the  monitors  now  directed  to 
monitoring  ambient  air  quality  in 
population  areas  for  trends  purposes 
should  be  considered  for  relocation. 
While  EPA  may  not  normally  require 
monitors  operated  by  industries  to  be 
relocated  and  thus  industry-operated 
monitors  will  not  be  candidates  for 
relocation,  EPA  strongly  encourages 
companies  to  evaluate  their  networks  in 
light  of  today's  notice.  However, 
quality-assured  data  fix»m  such  monitors 
could  allow  for  the  relocation  of  nearby 
SLAMS  monitors  to  other  locations  if 
monitored  air  quality  concentrations 
from  industry-operated  monitors 
provide  assxirances  that  the  SO2  NAAQS 
are  maintained. 

D.  Compliance  and  Enforcement  Issues 

Certain  compliance  and  enforcement' 
issues  will  arise  only  if  either  the 
section  303  alternative  or  the  new  5- 
minute  NAAQS  alternative  is  selected. 
The  issues  are  how  to  determine 
compUance  to  ensure  protection  of  a 
trigger  level  or  NAAQS  that  has  a  5- 
minute  averaging  period,  and  what 
actions  are  appropriate  by  the  State 
when  the  cause  of  the  violation  may  be 
process  upsets,  startup  or  shutdown, 
batch  operations,  or  other  nonsteady- 
state  sources.  As  is  currently  done  with 


the  NAAQS,  measurement  of  SO2 
ambient  air  concentrations  with  ambient 
air  monitors  imder  each  of  the  three 
proposed  regulatory  alternatives  will 
serve  as  indicators  of  compliance. 
Enforcement  will  be  based  on  the  results 
of  compUance  inspections  at  the  source, 
and  the  compliance  inspection  will  be 
based  on  requirements  in  the  applicable 
operating  permit  or  SIP.  In  most 
instances,  EPA  beUeves  that  in  order  to 
ensure  protection  of  the  5-minute 
NAAQS  or  trigger  level,  compliance  will 
need  to  be  determined  through  soiut»s 
meeting  recordkeeping  and  reporting 
requirements  or  carrying  out  any  other 
agreed-upon  actions  designed  to  reduce 
short-term  emission  peaks. 

1.  Averaging  Times  for  Emission  Limits 

Under  EPA's  policy  for  emissions 
averaging  under  the  current  SO2 
NAAQS,  sovut;es  are  to  be  controlled 
through  the  imposition  of  emission 
Umits  having  averaging  times  consistent 
with  the  averaging  period  of  the  air 
quality  standard  of  concern.  As  an 
example,  in  order  to  protect  the  SO2 
ambient  air  quality  standard  that  has 
been  established  for  a  24-hour  period, 
mass  emission  limits  for  sources  should 
normally  allow  averaging  of  emissions 
over  no  more  than  a  24-hour  period 
when  determining  compliance  with  the 
limits.  The  purpose  of  this  is  to  restrict 
extreme  variations  in  emissions  of  short 
duration  that  might  otherwise  be 
allowed  to  occur  if  emission  variations 
are  averaged  over  much  longer  periods 
(e.g..  30  days).  Air  quality 
concentrations  in  exceps  of  the  standard 
could  be  produced  while  sources  are 
still  complying  with  long-term  average 
emission  limits  by  reducing  emissions 
sufficiently  at  other  times  within  their 
emission  averaging  periods. 

A  variety  of  emission  limit  averaging 
times  had  been  developed  by  State  and 
local  agencies  for  SIP's  both  prior  and 
subsequent  to  the  implementation  of 
this  policy  on  averaging.  As  a  result, 
these  SIP's  with  averaging  times 
inconsistent  with  the  policy  that  were 
adopted  prior  to  implementation  of  the 
poUcy  are  included  in  an  effort  fav  EPA 
to  correct  general  SIP  enforcement 
deficiencies.  The  EPA  has  not  taken 
final  action  on  those  rules  developed 
subsequent  to  the  poUcy. 

The  EPA  has  allowea  the  use  of  stack 
tests  and  analysis  of  fuel  samples  for 
sulfur  content  as  surrogates  for 
continuous  compliance  monitoring  with 
the  emission  limits.  In  many  cases, 
these  methods  will  continue  to  be 
feasible  for  ensuring  compUance  with  a 
5-minute  trigger  level  or  NAAQS. 
Technically.  S02  emissions  can  be 
measured  in  a  stack  at  intervals  less 
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than  5  minutes  using  Method  6c  (the 
instrumental  analyzer  procedure)  in 
Appendix  A  of  40  CFR  part  60  or  by 
using  a  CEM.  However.  EPA  believes 
that  in  many  instances  5-minute 
releases  of  SO2  that  would  cause 
exceedances  of  a  5-minute  NAAQS  or 
trigger  level  will  occur  at  unpredictable 
times  or  as  fugitive  emissions  (i.e..  not 
through  a  stack),  making  stack  tests  an 
impractical  compliance  method.  Nor 
may  sampling  fuel  at  5-minute  intervals 
be  a  practicable  alternative  as  in  the 
case  of  coal  in  which  sulfur  content  may 
not  be  homogeneous.  In  addition,  the 
source  of  the  emission  may  not  be  due 
to  combustion  of  fossil  fuel  but  to 
chemical  process  emissions. 

The  EPA  believes  that  in  most 
instances,  in  order  to  attain  a  5-minute 
NAAQS  or  trigger  level,  the  State  will 
not  be  able  to  rely  on  measurable 
emission  limits  but  instead  on  actions 
by  the  source  to,  for  example,  modify 
equipment  or  process  or  to  have 
improved  maintenance  that  will  address 
the  emission  releases  that  are  causing  5- 
minute  exceedances.  Because  of  these 
potential  limitations  to  determining 
compliance  of  emission  limits  designed 
to  protect  a  5-minute  NAAQS  or  trigger 
level,  compliance  will  in  most  instances 
lieed  to  consist  of  the  State  ensuring  that 
the  source  has  implemented  the 
necessary  remedies.  Verification  that 
actions  have  been  effective  will  require 
that  ambient  air  monitoring  continue  for 
a  reasonable  period,  e.g.,  another  2  years 
following  the  corrective  action. 
However,  in  those  instances  where 
emissions  can  be  feasibly  measured  on 
a  5-minute  basis  or  it  is  determined  that- 
fuel  sampling  is  a  feasible  compliance 
indicator,  the  State  may  elect  to  set  an 
emission  limit  and  use  emission 
measurement  or  fuel  sampling  as  the 
method  for  determining  compliance. 

2.  Malfunction  Policy 

As  stated  previously,  EPA  has  on 
occasions  used  its  enforcement 
discretion  in  determining  how  and 
whether  to  act  on  unavoidable 
violations  of  source  emission  limits 
during  periods  of  startup,  shutdown  and 
malfunction  (40  CFR  60.11(d)).  This 
policy  recognizes  that  during  startup 
and  shutdown  conditions,  effective 
pollutant  control  may  sometimes  not  be 
technically  feasible  due  to  process 
temperatures  and  pressures  that  have 
not  yet  stabilized.  The  policy  also 
recognizes  that  certain  source 
malfunctions  are  not  reasonably 
foreseeable  and  are  unavoidable,  which 
result  in  uncontrolled  emissions  to  the 
atmosphere.  Clearly,  in  many  cases, 
forces  of  nature  such  as  floods, 
tornadoes  and  lightning  strikes  can 


overwhehn  a  source's  ability  to  function 
in  a  normal  fashion  and  may  produce 
conditions  that  preclude  proper 
operation  of  sources  or  control 
equipment.  However,  some  conditions 
may  be  reasonably  anticipated  and 
proper  design  of  equipment  can 
ameliorate  their  effects  (e.g.,  grounding 
of  equipment  for  lightning  protection, 
observation  of  flood  plains,  etc).  It  is 
possible  in  some  cases  to  address  this 
through  design  of  redundant  control 
systems  to  guard  against  the  release  of 
uncontrolled  emissions  to  the 
atmosphere  should  one  system  suffer  a 
malfunction;  however,  the  cost  may  be 
prohibitive  and  such  systems  are  not 
uniformly  required.  Some  SO2  control 
systems  offer  this  protection,  such  as 
dual  acid  plants  operated  in  parallel  at 
petroleum  refineries.  Should  one  plant 
experience  operational  problems  in 
such  cases,  the  other  is  available  to 
provide  a  continued  partial  level  of 
sulfur  (and  ultimately  SO2)  removal. 

3.  Conclusion 

As  is  currently  done,  where  there 
have  been  monitored  violations  of  the 
24-hour.  3-hour,  or  5-minute  SO2 
NAAQS  or  trigger  level,  the  State  shall 
be  required  to  determine  the  source  of 
the  SO2  emissions  and  investigate  the 
cause  of  the  emissions  at  that  source. 
Where  the  results  of  these  investigations 
demonstrate  that  improper  operation 
and  maintenance  practices  and/or  poor 
control  equipment  design  are  primarily 
responsible  for  release  of  uncontrolled 
emissions  to  the  atmosphere,  the  State 
shall  be  expected  to  work  with  the 
source  to  take  appropriate  actions  to 
reduce  inadequately  controlled  source 
emissions. 

For  purposes  of  verifying  the  results 
of  any  corrective  actions  taken  and 
compliance,  the  EPA  intends  to  rely  on 
continued  ambient  air  monitoring.  The 
EPA  also  £mticipates  the  need  to  review 
the  implementation  of  its  malfunctions 
policy  in  Ught  of  the  concerns  discussed 
in  this  document  with  the  possible 
result  of  more  stringent  showings 
required  to  justify  the  conclusion  that 
malfunctions  are  truly  unavoidable. 
Recordkeeping  based  on  earlier  baseline 
assessments  of  the  problem  at  the  source 
should  be  maintained  at  the  source  to 
assist  in  evaluations  should  further 
exceedances  be  monitored. 

III.  Requirements  Associated  With 
Retention  of  Existing  NAAQS 

The  State  is  not  required  to  revise  its 
SIP  to  address  5-minute.  high 
concentrations  of  SO2  if  the  existing 
NAAQS  is  retained.  However,  in  concert 
with  changes  in  monitoring 
requirements  for  part  58  proposed  in 


this  document,  as  discussed  above.  EPA 
is  proposing  to  require  States  to 
implement  a  targeting  strategy  to  more 
aggressively  monitor  process  sources 
that  are  likely  producing  high 
concentrations  of  SO2  even  if  for  short 
periods  of  time.  As  described 
previously,  the  targeted  strategy  will  be 
implemented  through  the  annual 
SLAMS  network  review  during  which 
the  States  will  report  on  progress  made 
the  previous  year.  The  EPA  believes  that 
the  results  of  such  a  targeting  strategy 
will  reduce  the  possibility  and 
frequency  of  5-minute  high- 
concentration  SO2  exposures  as  an 
incident  to  more  effectively  monitoring 
peak  SO2  concentrations  and  by 
bringing  into  compliance  those  sources 
violating  the  existing  NAAQS.  However. 
EPA  acknowledges  that  there  may  be 
occurrences  of  SO2  releases  which  could 
exceed  the  5-minute  NAAQS  or  section 
303  trigger  level  proposed  in  the  part 
50/53  document  and  not  exceed  the 
current  SO2  NAAQS.  In  those  cases,  the 
State  should,  nevertheless,  conduct 
compliance  inspections  in  the 
eventuality  that  the  source  is  out  of 
compliance  with  current  SIP 
requirements.  Beyond  these  measures, 
EPA  would  not  have  authority  to  take 
further  actions  under  the  title  I  SIP 
program. 

Ifviolations  of  the  current  NAAQS 
caimot  be  resolved  through  compliance 
and  enforcement  (i.e.,  the  source  is  in 
compliance),  then  the  State  will  be 
expected  to  take  steps  to  reduce 
emissions  on  its  own  initiative  by 
revising  the  emission  limit,  by  requiring 
process  modifications,  or  other  control 
measures.  The  State  shall  then  prepare 
a  SIP  revision  for  EPA  approval  in  ordei 
to  make  the  emission  reductions 
federally  enforceable.  In  the  event  that 
a  State  does  not  take  these  steps,  then 
EPA  can  take  either  of  two  actions:  (1) 
If  the  area  is  currently  designated 
attainment,  using  the  authority  under 
section  107(d)  to  redesignate  the  area 
nonattainment;  and/or  (2)  issuing  a  SIP 
call  under  section  110(k)(5)  of  the  Act 
to  notify  the  Governor  of  the  State  that 
the  SIP  is  inadequate  to  attain  and 
maintain  the  SO2  NAAQS  and  to  call  for 
a  SIP  revision  as  necessary  to  correct 
such  inadequacies. 

There  are  advantages  and 
disadvantages  in  using  either  the 
nonattainment  redesignation  or  SIP  call 
approach.  For  instance,  the 
nonattainment  redesignation  process,  in 
addition  to  requiring  expeditious 
attainment  of  the  standard,  imposes  the 
requirements  applicable  under  part  D, 
title  I,  of  the  Act  (e.g.,  reasonably 
available  control  measures  (RACM), 
reasonable  further  progress  (RFP) 


nonattainment  NSR,  and  contingency 
measures),  and  requires  sanctions  and 
FIP's  if  the  SIP  is  not  developed  and 
implemented  in  a  timely  maimer. 

While  these  part  D  requirements  may 
well  be  useful  in  effectively  addressing 
the  air  quality  problem,  plan 
development  may  proceed  more  quickly 
in  response  to  a  SIP  call  in  some  cases 
because  the  SIP  call  does  not  entail  the 
process  and  time  needed  to  undertake  a 
redesignation  of  an  area  (including  the 
notification  of  the  Governor  required 
under  section  107(d)(3)).  The  SIP 
submitted  in  response  to  a  SIP  call 
under  section  110  must  also  provide  for 
expeditious  attaimnent  of  the  NAAQS. 
A  disadvantage  of  relying  on  SIP  calls 
for  attainment  areas  is  that,  unless  an 
area  is  otheru'ise  subject  to  section  173 
permit  requirements,  no  mandatory 
sanctions  are  applicable  in  the  event  the 
State  fails  to  respond  adequately  to  the 
SIP  call.  The  discretionary  air  grant 
funding  sanction  under  section  179 
remains  available  for  attainment  areas, 
however.  The  requirement  for  EPA  to 
promulgate  a  Federal  plan  if  the  State 
fails  to  submit  an  approvable  SIP  is 
wholly  applicable  for  either  option. 

In  addition  to  the  advantages  and 
disadvantages  just  described,  decisions 
about  which  regulatory  approach  to  use 
should  consider  factors  specific  to  the 
affected  area.  Among  the  factors  EPA 
will  consider  are  the  following: 

(1)  The  magnitude  of  the  violation. 

(2)  The  persistence  of  violations. 

(3)  The  exposure  potential.  (For 
example,  is  it  near  a  population  center 
or  a  school?) 

(4)  The  State's  regulatory  process.  (For 
example,  is  it  lengthy;  does  the 
legislature  only  meet  periodically? 
Would  the  timeline  of  one  option  fit 
better  within  the  State's  regulatory 
frame  work?) 

(5)  Other  sources  in  the  area.  (For 
example,  can  culpability  be  clearly 
determined?  Would  one  process 
facilitate  that  determination  of 
culpability  over  the  other?  Is  new  source 
growth  anticipated?) 

(6)  The  need  for  a  more  objective  level 
of  control. 

(7)  The  type  of  information  available 
for  indicating  a  problem  exists 
(monitoring,  modeling,  others). 

(8)  If  there  is  uncenainty  associated 
with  modeling  and/or  past  history  of 
failing  to  attain  the  standard,  does  the 
action  taken  provide  for  appropriate 
contingencies  that  can  be  implemented 
if  the  area  fails  to  provide  a  SIP  or  to 
a'tain  and  maintain  the  standards? 

(9)  Is  there  a  need  for  long-range 
planning  for  the  area  ind  does  the 
approach  taken  faciUtate  this  planning 
effort? 


IV.  Requirements  Associated  With 
Retention  of  Existing  NAAQS  and 
Implementation  of  a  Section  303 
Program 

In  attempting  to  address  health 
concerns  with  population  exposure  to 
high  concentrations  of  SO2  for  short 
periods  of  time,  one  of  the  alternatives 
that  EPA  considered  in  the  part  50/53 
notice  is  to  reaffirm  the  existing  SO2 
NAAQS  and  at  the  same  time  to 
promulgate  a  trigger  level  for 
implementation  of  a  program  under 
section  303  of  the  Act.  The  basic 
rationale  and  legal  authority  for  that 
program  are  discussed  in  that 
document.  What  follows  in  more  detail 
is  the  proposed  implementation 
program,  including  the  proposed 
regulatory  text.  The  EPA  believes  that  a 
targeted  implementation  strategy,  as 
already  discussed,  could  be  used  to  find 
sources  that  would  be  subject  to  further 
emissions  or  operational  Control  under 
a  section  303  program.  The  EPA 
believes  that  a  program  to  protect  the 
public  from  exposure  to  high 
concentrations  of  SO2  for  short  periods 
of  time  may  be  successfully 
implemented  under  section  303.  The 
type  of  program  EPA  is  proposing  to 
implement  would  require  States  to 
submit  contingency  plans  to  EPA  that 
would  require  certain  actions  on  behalf 
of  the  State  and  source  once  an 
established  ambient  SO2  concentration 
('"trigger  level")  is  violated.  The  State 
would  be  required  to  take  certain 
actions  to  determine  the  source  of  the 
emissions  and  to  protect  against  future 
violations  of  the  trigger  level. 

As  described  in  the  part  50/53  notice 
concerning  the  regulatory  alternative  of 
the  section  303  program,  EPA  beheves 
that  sections  303.  110(a)l2){G).  and  301 
provide  adequate  legal  authority  to 
establish  this  program  and  to 
promulgate  regulations  to  implement  it. 
As  with  the  existing  section  303 
program.  EPA's  proposed  regulations 
require  States  to  adopt  contingency 
plans  under  section  110(a)(2)(G)  to  carry 
out  the  program.  The  EPA  is  proposing 
to  require  that  each  State  submit  such 
plans  to  EPA  within  18  months  of  the 
promulgation  of  final  regulations 
establishing  a  section  303  program.  The 
EPA  believes  that  section  110(a)(2)(G) 
authorizes  EPA  to  require  these 
submissions  and  that  18  months  is  an 
adequate  period  of  time  to  develop  and 
submit  the  programs  to  EPA  for 
approval". 

Once  the  section  303  trigger  level  has 
been  violated,  EPA  proposes  that  the 
following  actions  occur.  First,  within  30 
days  of  a  violation  of  the  trigger  level, 
the  State  would  carry  out  a  compliance 


insi>ection  of  the  culpable  source.  The 
EPA  recommends  that  the  State  not  wait 
for  a  violation  but  conduct  a  compliance 
inspection  after  the  first  exceedance.  If 
the  source  is  out  of  compliance  with  its 
existing  emission  limits,  then  the  State 
would  take  the  necessary  steps  to  bring 
the  source  into  compliance  within  30 
days  of  the  compliance  inspection.  If, 
however,  the  State  determines  that 
bringing  the  source  into  compliance 
with  its  existing  emission  limits  would 
not  be  hkely  to  prevent  further 
exceedances  of  the  trigger  level,  or  the 
State  determines  the  source  to  be  in 
compliance  with  applicable  emission 
limits,  then  further  action  would  be 
needed.  In  such  circumstances,  the  next 
step  would  be  for  the  State  and  source 
to  examine  the  cause  of  the  emissions. 
Once  that  is  determined,  enforceable 
actions  would  need  to  be  developed  to 
address  the  cause  of  the  pollu'ion. 
These  actions  must  eventualh  be  made 
federally  enforceable  by  adopting  them 
as  source-specific  SIP  revisions.  The 
EPA  proposes  to  require  that  actions  be 
taken  within  60  days  of  the  compliance 
inspection  and  provide  for 
implementation  of  any  new  control 
measures  as  expeditiously  as 
practicable.  The  EPA  expects  that  the 
control  measures  that  may  need  to  be 
implemented  to  prevent  recurrences  of 
5-minute  SO2  peaks  may  include  better 
maintenance  of  control  equipment, 
better  capture  of  fugitive  emissions, 
raising  the  stack  height,  or  other 
innovative  control  measures. 

The  EPA  believes  that  the  actions 
required  of  States  and  sources  would 
provide  adequate  protection  against  the 
recurrence  of  high,  5-minute  SO;  peaks 
once  such  emissions  are  identified  as  a 
problem  for  particular  sources.  The  EPA 
also  believes  that  the  time  periods  for 
taking  action  that  it  is  proposing  are 
reasonable  periods,  as  they  provide 
sufficient  time  for  the  required  actions 
to  take  place,  while  assuring  that  any 
necessary  corrective  actions  will  be 
taken  and  implemented  as  expeditiously 
as  practicable. 

"The  FPA  would  also  retain  the  ability 
to  take  whatever  actions  it  beUeyed 
appropriate  directly  under  section  303. 
Thus,  EPA  could  take  direct  action 
under  section  303  prior  to  the  adoption 
of  State  contingency  plans  if  needed,  or 
take  action  after  their  adoption  if 
circumstances  warranted  such  Federal 
action.  Moreover,  once  the  section  303 
contingency  plans  have  been  adopted 
and  incorporated  into  SIP's,  EPA  may 
directly  enforce  their  provisions 
pursuant  to  section  113  of  the  Act. 

However,  it  is  EPA's  position  that  the 
States  are  primarily  responsible  for 
carrying  out  actions  under  this  section 
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303  program.  If  a  State  does  not  exercise 
its  responsibility  under  section  303  once 
a  trigger  level  has  been  violated,  EPA 
intends  to  consult  with  the  State  prior 
to  taking  action  itself. 

The  EPA  is  proposing  to  add  an 
Appendix  X  to  40  CFR  part  51  which 
explains  the  computations  necessary  to 
determine  from  monitoring  data 
whether  the  5-minute  trigger  level  has 
been  exceeded  or  violated.  Appendix  X 
defines  several  terms,  among  them,  "5- 
minute  hourly  maximum." 
"exceedance,"  "expected  exceedance," 
and  "violation."  Appendix  X  explains 
the  convention  used  to  calculate 
expected  exceedances,  which 
essentially  is  a  procedure  which  makes 
an  adjustment  for  missing  monitoring 
data. 

In  brief,  the  5-minute  trigger  level  is 
not  violated  when  the  number  of 
expected  exceedances  per  year  is  less 
than  or  equal  to  one.  In  general,  this 
determination  is  made  by  recording  the 
number  of  5-minute  hourly  maximum 
exceedances  at  a  monitoring  site  for 
each  year,  making  the  adjustment  for 
missing  data  (if  required),  averaging  the 
number  of  exceedances  over  a  2-year 
period,  and  comparing  the  number 
calculated  to  the  allowable  number  of 
exceedances  (one).  The  2-year  period 
reduces  the  likelihood  of  a  source  being 
penalized  for  a  violation  that  may  be 
attributed  to  a  one-time  event.  Aside 
from  changes  in  terminology  to  make 
the  language  appropriate  for  a  section 
303  program  rather  than  a  NAAQS,  the 
proposed  Appendix  X  is  identical  to  the 
Appendix  I  to  40  CFR  part  50  for 
interpreting  the  5-minute  NAAQS  for 
SO2  that  was  proposed  in  the  part  50/ 
53  document.  The  EPA  is  soliciting 
comments  on  Appendix  X. 

V.  Requirements  Associated  With  New 
5-Minute  SO2  NAAQS 

The  EPA  proposed  in  the  part  50/53 
document  a  new  primary  5-minute  SO2 
NAAQS  which  would  be  in  addition  to 
the  24-hour  and  annual  primary  SO2 
NAAQS.  Should  this  new  5-minute 
NAAQS  be  promulgated,  EPA  intends  to 
initiate  the  targeted  implementation 
strategy  previously  described  to 
determine  which  areas  are  not  meeting 
the  new  5-minute  NAAQS.  In  addition, 
EPA  and  the  States  will  need  to  initially 
meet  statutory  requirements  under 
sections  107  and  110.  In  general,  these 
requirements  are  that  the  States  must 
submit  their  initial  suggested 
designations  and  statewide  SIP's  to 
EPA.  Later,  if  areas  are  designated  or 
redesignated  to  nonattainment,  then 
EPA  and  the  States  must  meet  the 
requirements  under  section  172.  The 
requirements  under  sections  107, 110, 


and  172  of  the  Act  are  discussed  in 
detail  below.  The  rationale  for  any 
requirements  which  are  discretionary, 
such  as  setting  timeframes,  or  which 
need  interpretation,  are  also  discussed. 
Since  the  current  annual,  24-hour,  and 
3-hour  NAAQS  are  retained  under  this 
option,  all  existing  requirements,  such 
as  SIP  submittal  and  attainment  dates, 
will  remain  in  place  as  to  the  current 
NAAQS. 

A.  Targeted  Implementation  Strategy 

Should  a  new  5-minute  NAAQS  be 
promulgated.  EPA  intends  to  initiate  the 
targeted  implementation  strategy 
previously  described  to  determine 
which  areas  are  not  meeting  the  revised 
5-minute  NAAQS.  And  as  described,  the 
States  should  initially  attempt  to 
address  any  violations  through 
compliance  inspection  and,  if  necessary, 
enforcement  actions. 

Because  of  the  modeling  issues 
discussed  previously  (II.A.l.),  the 
targeted  implementation  strategy  relies 
principally  on  monitoring.  The  use  of 
models  is  not  advocated  at  this  time  for 
estabUshing  section  107  designations 
under  a  5-minute  SO2  NAAQS  due  to  a 
lack  of  evaluation  results  concerning 
model  performance,  or  defining  the 
precision  and  bias  of  modeled  5-minute 
ambient  SO2  concentrations.  However, 
models  may  still  be  used  under  a  new 
5-minute  SO2  NAAQS  program  for  the 
following  purposes: 

(1)  Models  may  be  useful  as  a  tool  for 
developing  control  strategies.  When 
evaluating  emissions  from  complex 
sources,  they  may  provide  information 
on  the  relative  contributions  to  ambient 
SO2  concentrations  from  various  sources 
of  emissions.  Receptpr  modeling  may  be 
a  useful  tool  for  developing  control 
strategies  for  complex  sources.  The  use 
of  tracers  or  "tramp  elements"  in 
association  with  these  models  would  be 
needed  for  SO2  emission  sources  to 
determine  source  locations  and  relative 
contributions  to  ambient  SO2 
concentrations. 

(2)  Models  can  be  and  are 
recommended  as  a  useful  tool  for 
evaluating  the  design  of  monitoring 
networks  for  a  5-minute  SO2  standard. 
They  can  provide  useful  information  in 
a  relative  sense  for  determining  points 
of  maximum  impact  providing  the 
characteristics  of  the  emission  source 
are  not  too  complex  or  uncertain. 

B.  Designations — Section  107 
1  Statutory  Requirements 

The  1990  Amendments  require  EPA 
to  promulgate  designations,  of  areas  for 
new  or  revised  NAAQS.  Section 
107(d)(1)(A)  of  the  Act  requires  States  to 
submit  designations,  and  section 


107(d)(1)(B)  requires  EPA  to  promulgate 
designations  of  all  areas  (or  portions 
thereof)  with  respect  to  new  or  revised 
NAAQS  as  nonattainment,  attainment  or 
unclassifiable.  The  specific 
requirements  of  section  107(d)(1)  (A) 
and  (B)  of  the  Act  are  described  below 
An  area  which  is  designated 
nonattainment  is  one  that  does  not  meet 
(or  that  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  NAAQS  for  the  pollutant.  An 
area  which  is  designated  attainment  is 
one  which  meets  the  NAAQS  for  the 
pollutant.  An  area  which  is  designated 
unclassifiable  is  one  that  cannot  be 
classified  on  the  basis  of  available 
information  as  meeting  or  not  meeting 
the  NAAQS  for  the  pollutant.  Also, 
while  section  107(d)(1)  provides  for 
States  to  submit  a  list  of  areas 
designated,  it  authorizes  EPA  to  modify 
the  designations  submitted  by  the 
States.  Once  an  area's  initial  designation 
is  promulgated,  any  change  in  the 
designation  status  is  accomplished 
pursuant  to  section  107(d)(3)  of  the  Act. 

2.  Timeframe  for  Submittal  of 
Designations  by  State 

As  mentioned  above,  section 
107(d)(1)(A)  of  the  Act  requires  States  to 
submit  a  list  of  all  areas  (or  portions 
thereof)  in  the  State  designating  them  as 
nonattainment,  attainment  or 
unclassifiable  for  SO2.  States  must 
submit  such  list  of  areas  (or  portions  . 
thereof)  in  a  timeframe  EPA  deems 
reasonable  but  not  later  than  1  year  after 
the  effective  promulgation  date  of  the 
new  or  revised  NAAQS.  The  EPA 
cannot  require  the  States  to  submit  the 
list  of  areas  in  less  than  120  days, 
however. 

The  EPA  intends  to  require  that  the 
initial  SO2  designations  be  submitted 
not  later  than  1  year  from  the  effective 
date  of  promulgation  of  the  revised 
standard  in  order  to  allow  the  States  as 
much  time  as  possible  to  gather  the 
necessary  data  to  make  the  designation 
determinations.  The  EPA  believes  that, 
in  most  instances,  areas  will  need  to  be 
initially  designated  unclassifiable  due  to 
lack  of  adequate  ambient  air  monitoring 
data  and  the  inability  to  rely  on  models 
for  predicting  5-minute  SO2 
concentrations.  By  giving  the  maximum 
time  allowed  under  the  Act,  States  may 
have  enough  time  to  gather  the  data 
needed  to  make  an  adequate 
determination  of  an  cwea's  designation 
status.  Nonetheless.  EPA  encourages 
States  to  submit  designations  sooner, 
wherever  possible,  in  order  to  provide 
improved  protection  of  public  health. 


3.  Determining  Initial  Designation  of  an 
Area 

The  EPA  expects,  in  most  instances, 
to  initially  designate  areas  as 
unclassifiable  due  to  the  lack  of 
complete  data  or  no  data  at  all  reported 
for  5-minute  averaging  time  increments. 
Most  of  the  existing  ambient  monitoring 
data  are  not  reported  for  5-minute 
averaging  time  increments,  and  EPA 
believes  that  those  that  are  reported  in 
this  manner  may  not  meet  the  data 
completeness  criteria  required  by  the 
proposed  SO2  NAAQS  (see  discussion 
in  revisions  to  CFR  part  50,  appendix  I, 
published  in  the  part  50/53  document). 
Revising  the  SO2  NAAQS  to  include  an 
additional  primar}'  standard  set  at  5- 
minute  and  0.60  ppm  necessitates  that 
most  ambient  monitors  be  respanned  to 
measure  the  higher  concentration. 

In  anticipation  of  a  revised  NAAQS, 
EPA  has  requested  that  the  States  respan 
monitors  to  begin  measuring  for  higher 
concentrations.  In  these  cases,  EPA  and 
States  may  have  data  to  provide  as  a 
basis  for  initially  designating  an  area  as 
nonattainment. 

The  EPA  understands  that  in  some 
instances  States  may  want  to  request 
that  certain  areas  be  initially  designated 
attainment  for  the  revised  SO2  NAAQS. 
An  area  will  not  be  initially  designated 
as  attainment  based  solely  on  ambient 
monitoring  data  since  no  requirements 
have  been  issued  to  ensure  complete 
data.  Data  completeness  is  a  significant 
issue  when  trying  to  determine  if  an 
area  is  attaining  the  NAAQS  as  opposed 
to  determining  if  an  area  is  not  attaining 
the  NAAQS.  However,  areas  with  no 
SO2  sources  as  shown  by  their  emission 
inventory  would  be  likely  candidates  for 
an  early  attainment  designation. 
Providing  ambient  air  monitoring  data 
does  not  indicate  otherwise,  EPA 
intends  to  designate  an  area  as 
attairunent  if  the  State  can  show  in  its 
emissions  inventory  that  the  area  does 
not  contain  any  potential  major  source 
of  SO2  as  defined  in  the  Act.  This  does 
not  preclude  the  State  or  EPA  from 
initially  designating  an  area 
unclassifiable,  if  there  is  reason  to 
believe  there  is  an  SO2  source  which 
may  be  causing  a  violation  of  the 
revised  NAAQS  in  the  area.  The  EPA 
believes  this  guidance  gives  reasonable 
assurance  that  the  area  is  in  attainment 
of  the  revised  NAAQS.  This  does  not 
prevent  EPA  or  the  State  from 
redesignating  an  area,  initially 
designated  unclassifiable,  to 
nonattainment  at  a  later  time  should 
ambient  air  monitoring  data  indicate 
that  the  area  is  violating  the  NAAQS. 


4.  Determining  the  Boundaries  of 
Designated  Areas 

States  should  identify  the  boundaries 
of  the  nonattainment.  attainment  and 
unclassifiable  areas  when  submitting 
designations  for  the  revised  SO2 
NAAQS.  In  the  absence  of  data  or  more 
specific  boundary  information,  it  may 
be  more  appropriate  to  define  SO2 
nonattainment  boundaries  by  the 
perimeter  of  the  county  in  which  the 
ambient  SO2  monitor(s)  recording  the 
violation  is  located.  Alternatively,  it 
might  be  appropriate  to  define  the 
nonattainment  area  using  monitoring  or 
other  data  to  determine  more 
specifically  the  geographic  area  that  is 
nonattainment.  In  addition,  if  the 
ambient  monitor  measuring  violations  is 
located  near  a  county  boundary,  then 
EPA  recommends  that  the  adjacent 
county  also  be  designated  as 
nonattainment  for  SO2.  In  some 
situations,  however,  a  boundary  other 
than  the  county  perimeter  may  be 
appropriate.  States  may  choose, 
alternatively,  to  define  the  SO2 
nonattainment  boundaries  by  using  any 
one.  or  a  combination,  of  the  following 
techniques:  (1)  Qualitative  analysis,  (2) 
spatial  interpolation  of  air  monitoring 
data,  (3)  air  quality  simulation  by 
dispersion  modeling,  or  (4)  saturation 
monitoring.  If  a  State  defines  an  SO2 
nonattainment  boundary  using  one  of 
the  methods  above,  EPA  requires  that  it 
submit  a  defensible  rationale  for  the 
boundary  chosen  with  the  Governor's 
request  to  designate  the  area. 

Boundaries  for  attainment  areas  can 
be  drawn  along  current  political 
boundaries  if  the  State  can  show  in  its 
emissions  inventory  that  the  area  does 
not  contain  any  potential  major  source 
of  SO2  as  defined  in  the  Act,  nor  any  of 
the  sources  listed  in  the  previous 
section  on  determining  the  initial 
designation  of  an  area. 

All  areas  of  the  State  not  designated 
attainment  or  nonattainment  will  be 
designated  unclassifiable.  The 
boundaries  of  the  unclassifiable  area 
will  be  the  "remainder  of  the  State." 

5.  Promulgation  of  Designations  by  EPA 

Section  107(d)(l)(B)(i)  of  the  Act 
requires  that  EPA  promulgate  the 
designations  submitted  by  States  as 
expeditiously  as  practicable,  but  not 
later  than  2  years  from  the  date  of 
promulgation  of  the  revised  SO2 
NAAQS.  This  period  may  be  extended 
for  up  to  1  year  where  EPA  has 
insufficient  information  to  promulgate 
the  designations.  The  EPA  may  maJce 
any  modifications  deemed  necessary  to 
the  areas  (or  portions  thereof)  submitted 
by  the  State  (see  generally  section 


107(d)(1)(B)  of  the  Act).  However,  no 
later  than  120  days  before  promulgating 
a  modified  area,  EPA  must  notify  the 
affected  State  «md  provide  an 
opportunity  for  the  State  to  demonstrate 
why  any  proposed  modification  is 
inappropriate. 

Tne  EPA  expects  in  many  cases  to 
require  the  full  extension  of  1  year 
before  promulgating  the  designations  of 
manv  areas  as  allowed  under  section 
107(d)(1)(B)  of  the  Act.  The  frill 
extension  would  be  needed  in  these 
cases  in  order  to  allow  States  and  EPA 
to  respan  or  relocate  monitors  and 
collect  complete  ambient  data  to  better 
ascertain  the  designation  status  of  areas 
with  monitors.  Therefore,  EPA  generally 
intends  to  promulgate  the  initial  area 
designations  within  3  years  from  the 
effective  date  of  promulgation  of  the 
revised  SO2  NAAQS. 

Designations  promulgated  pursuant  to 
section  107(d)(1)  of  the  Act  are  exempt 
from  the  Administrative  Procedures  Act 
requirements  for  notice-and-comment 
rulemaking  (5  U.S.C.  section  553-557) 
(see  section  107(d)(2)(B)  of  the  Act). 
Therefore,  when  EPA  promulgates 
designations  with  respect  to  the  revised 
SO2  NAAQS,  it  may  or  may  not 
promulgate  the  designations  through 
notice-and-comment  rulemaking. 

6.  Failing  to  Submit  Designations 

If  the  Governor  of  a  State  fails  to 
submit  the  required  SO:  designations,  in 
whole  or  in  part,  EPA  is  required  to 
promulgate  the  designation  that  EPA 
deems  appropriate  for  any  area  (or 
portion  thereof)  not  designated  by  the 
State  (see  section  107(d)(l)(B)(ii)  of  the 
Act).  The  EPA  will  do  so  no  later  than 
3  years  after  the  date  of  promulgation  of 
a  new  NAAQS. 

C.  State  Implementation  Plans  (SIP's) 

Section  110(a)  establishes  the  general 
requirements  for  SIP's.  In  addition, 
subparts  1  and  5  of  part  D  of  title  I  of 
the  Act  establish  additional 
requirements  concerning  SIP's  for  areas 
designated  nonattainment  for  SO2. 
These  requirements  concern  the  content 
of  the  SIP's,  the  applicable  dates  by 
which  nonattainment  areas  must  attain 
a  new  SO2  NAAQS,  and  the  schedule 
for  the  submission  of  the  SIP's. 

1.  General  SIP  Requirements — Section 
110(a) 

All  SIP's,  regardless  of  whether  they 
concern  areas  designated  nonattainment 
or  not,  must  meet  the  general  SIP 
requirements  of  section  110(a).  Section 
110(a)(1)  provides  that  each  state  must 
submit  a  SIP  to  provide  for  the 
implementation,  maintenance  and 
enforcement  of  a  primary  NAAQS  in 
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each  air  quality  control  region  within 
the  State  (hereinafter  referred  to  as 
"statewide  SIP's").  Section  110(a)(2) 
sets  forth  the  elements  that  a  SIP  must 
contain  in  order  to  be  fully  approved. 
These  elements  are  discussed  in  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13556-13557). 

2.  General  SIP  Requirements — Section 
110(a)(2). 

(a)  Statutory  and  Existing  Regulatory 
Requirements.  Regulations  for  the 
preparation,  adoption,  and  submission 
of  SIP'S  under  section  110  of  the  Act 
were  initially  published  November  25, 
1971  (36  FR  22369)  and  codified  as  40 
CFR  part  51.  The  40  CFR  part  51  has 
been  modified  from  time  to  time  since 
then.  On  November  7, 1986  (51  FR 
40656),  EPA  restructured  and 
consolidated  the  40  CFR  part  51 
regulations  to  make  them  easier  to 
follow  and  revise  in  the  future. 

The  1990  amended  Act  did  not 
substantially  change  the  SIP 
requirements  in  section  110(a)(2)  of  the 
Act.  For  the  most  part.  EPA  believes  that 
the  existing  regulatory  framework,  i.e., 
40  CFR  part  51,  defines  the  general 
section  110(a)(2)  SIP  requirements  for 
SO2.  However,  as  a  result  of  a  revised 
SO2  NAAQS.  data  handling  practices, 
and  specified  SIP  submittal  timeframes 
in  the  Act,  some  revisions  to  40  CFR 
part  51  are  necessary.  The  specific 
revisions  to  40  CFR  part  51  are 
discussed  in  another  section  entitled 
"Regulatory  Revisions."  The  EPA  also 
notes  that  imder  section  193,  anything 
in  part  51  that  is  inconsistent  with  the 
1990  Amendments  is  superseded  even  if 
EPA  has  not  yet  revised  the  regulations. 
A  discussion  of  the  statewide  SIP 
requirements  is  provided  below. 

(b)  Statewide  SiP's  for  the  Revised 
SO2  NAAQS.  For  the  most  part.  States 
have  already  adopted,  as  part  of  their 
overall  SIP  for  current  SO2  NAAQS. 
rules  or  regulations  which  satisfy  the 
majority  of  the  general  SIP  requirements 
in  section  110(a)(2)  of  the  Act  and  the 
existing  40  CFR  part  51.  At  this  time, 
the  EPA  does  not  envision  that  States 
will  have  to  develop  substantial  new 
general  regulations  for  the  statewide 
SIP'S  for  the  revised  SO2  NAAQS.  The 
EPA  will  issue  appropriate  gwdance  in 
the  future  in  the  event  that  this 
assessment  changes. 

There  are  two  requirements,  in 
particular,  under  section  110(a)(2)  that 
must  be  met  by  the  States  upon 
promulgation  of  a  revised  SO2  NAAQS. 
Section  110(a)(2)(B)  requires  the 
establishment  and  operation  of 
appropriate  ambient  aii  monitoring 


systems,  data  from  which  must  be  made 
available  to  the  Administrator  upon 
request.  Coupled  with  this  is  a 
requirement  imder  section  110(a)(2)(E) 
that  States  have  adequate  resources  and 
authority  to  implement  the  SIP. 

(c)  New  Source  Review  Issues.  Section 
110(a)(2)(C)  of  the  Act  requires  States  to 
protect  the  NAAQS  by  providing  for  the 
regulation  of  the  construction  and 
modification  of  stationary  sources.  In 
areas  that  are  designated  as  attaining  the 
NAAQS,  as  well  as  areas  that  are 
designated  as  unclassifiable  imder 
section  107  of  the  Act,  each 
implementation  plan  must  contain 
legally-enforceable  requirements  which 
enable  the  State  to  determine  whether 
the  construction  or  modification  of 
stationary  sources  will  interfere  with 
maintenance  of  the  NAAQS  (see  section 
161  of  the  Act).  For  major  stationary 
sources  that  locate  in  attainment  or 
unclassifiable  areas,  the  Act  requires 
that  comprehensive  preconstruction 
review  requirements  imder  PSD  of  the 
air  quahty  program  contained  in  part  C, 
title  I,  of  the  Act  must  be  satisfied '  (e.g., 
sections  160-169  of  the  Act). 

The  EPA  has  set  forth  SIP 
requirements  at  40  CFR  51.166 
containing  the  minimum  requirements 
by  which  a  State  preconstruction  review 
permit  program  will  be  considered  to 
meet  with  the  statutory  requirements  for 
PSD.2  In  very  broad  terms,  these 
requirements  provide  for  the  imposition 
of  best  available  control  technology  at 
new  and  modified  major  stationary 
sources  for  each  pollutant  subject  to 
regulation  under  the  Act,  and  provide 
for  review  of  the  potential  air  quality 
impacts  of  such  sources  and 
modifications  (e.g.,  section  165(a)  of  the 
Act). 

The  current  PSD  program 
requirements  under  40  CFR  51.166, 
which  protect  the  existing  primary  and 
secondary  NAAQS  for  SO2,  will  also  be 
protective  of  a  new  5-minute  SO2 
NAAQS  in  that  the  regulations  prevent 
the  issuance  of  a  PSD  permit  to  a  major 
source  that  would  cause  or  contribute  to 
a  violation  of  any  NAAQS  (§  51.166(k)). 
However,  while  no  changes  to  the 
existing  requirements  are  needed  to 


'  The  statutory  PSD  requirements  apply  to  new 
major  stationary  sources  and  modifications  of 
existing  major  statioiwry  source*.  A  "maior 
stationary  source"  is:  (1)  Any  soun»  from  a 
statutory  list  of  28  source  categories  that  emits,  or 
has  the  potential  to  emit,  100  tons  per  year  (tpy)  or 
more  of  a  regulated  pollutant:  or  (2)  any  other 
source  that  emits,  or  has  the  potential  to  emit,  at 
least  250  tpy  of  a  regulated  pollutant  (see  section 
169(1)  of  the  Act). 

^The  EPA  has  also  promulgated  regulations  for  a 
Fecbral  PSD  program  at  40  CFR  52.21.  The  Federal 
program  applies  to  State*  that  do  not  have  EPA- 
approved  PSD  pfograms  as  part  of  their  SIP 


ensure  the  new  or  modified  PSD  source 
must  evaluate  their  ambient  impacts 
against  a  new  5-minute  standard  for 
SO2,  EPA  has  reviewed  certain  existing 
PSD  provisions  at  §  51.166  (and 
corresponding  provisions  at  §  52.21)  to 
determine  whether  changes  may  be 
needed  to  ensure  that  a  new  5-minute 
SO2  standard,  as  proposed  in  the  part 
50/53  document,  would  be  adequately 
protected. 

Several  of  the  existing  PSD  provisions 
rely  on  Agency-prescribed  significance 
levels  to  determine  whether  any 
pollutant  that  would  be  emitted  by  a 
new  or  modified  major  stationary  source 
must  undergo  comprehensive  permit 
review.  First.  EPA  uses  significant 
emissions  rates  (expressed  in  tons  per 
year)  to  detefmine  whether  a  regulated 
pollutant  (other  than  a  pollutant  emitted 
in  major  amounts)  to  be  emitted  by  a 
new  or  modified  major  stationary  source 
must  undergo  PSD  review '  (e.g., 
§51.166(b)(23)(i)). 

Second,  significant  ambient  impact 
concentrations  are  used  to  determine 
whether  a  source  must  imdergo  an 
impact  analysis  to  show  that  it  will  not 
contribute  to  a  violation  of  the  NAAQS 
or  PSD  increments  (§  51.165(b)).  Finally 
significant  monitoring  concentrations 
are  used  to  determine  whether  the 
reviewing  authority  may  exempt  a 
source  from  the  ambient  monitoring 
requirements  for  a  particular  pollutant 
(e.g..§51.166(i)(8)). 

As  described  below,  the  EPA 
examined  each  applicable  significance 
level  used  for  SO2  in  order  to  determine 
whether  a  5-minute  standard  for  SO2 
would  necessitate  any  revisions  to  the 
existing  levels.  In  each  case.  EPA  has 
determined  that  sufficient  information 
is  not  presently  available  to  warrant  any 
revision  to  the  existing  levels. 

The  significant  emissions  rate  for  SO2 
is  currently  defined  as  an  emissions  rate 
of  40  tpy  or  more  under  the  PSD 
regulations.  New  or  modified  sources 
that  would  emit  significant  amounts  of 
SC)2  must  undergo  PSD  review  for  that 
pollutant.  Conversely,  de  minimis 
amounts  of  SQ2  emissions  are  exempt 
from  further  review  The  existing 
significance  level  for  SO2  is  based  on 
the  premise  that  an  emissions  rate  that 
would  result  in  ambient  concentrations 
equaUng  at  least  4  percent  of  the  24- 
hour  primary  standard  should  be 
considered  significant  (45  FR  52676, 
52707-52706  (August  7, 1980)).  In  order 
to  help  determine  whether  the  existing 


'The  PSD  review  requirements  apply  to  any 
regulated  pollutant  which  a  new  or  modified  major 
stationary  source  would  emit  in  significant 
amounts.  Thus,  a  source  may  be  "major"  for  only 
one  pollutant,  but  PSD  review  would  apply  to  other 
pollutants  emitted  in  "signiricaiU"  anoounts. 


significant  emissions  rate  for  SO2  would 
be  appropriate,  based  on  the  same 
criteria,  for  the  proposed  5-minute 
standard,  EPA  would  need  to  predict 
the  S-minute  concentration  that  results 
from  a  source  emitting  40  tpy  of  SO2. 
The  absence  of  an  approved 
methodology  for  either  directly 
modeling  5-minute  SO2  concentrations 
or  converting  modeled  concentrations  of 
SO2  from  a  given  averaging  period  (e.g., 
3-hour,  1-hour)  to  a  5-minute  average 
precludes  EPA  from  completing  its 
analysis  of  the  adequacy  of  the  existing 
significant  emissions  rate.  Should  EPA 
adopt  a  5-minute  NAAQS  for  SO2.  EPA 
will  further  study  the  need  for  revisions 
of  the  significant  emissions  rate. 

Because  of  the  present  difficulties 
associated  with  efforts  to  model  5- 
*      minute  ambient  concentrations  of  SO2, 
EPA  has  also  determined  that  it  would 
be  inappropriate  to  establish  a 
significant  ambient  impact  level  for  a  5- 
minute  SO2  NAAQS.  In  the  event  that 
adequate  data  and  the  appropriate 
performance  evaluations  become 
available  to  support  the  use  of 
dispersion  models  to  estimate  5-minute 
SO2  concentrations  in  the  future,  EPA 
will  consider  the  establishment  of  a  5- 
minute  SO2  significant  ambient  impact 
concentration. 

Under  the  existing  regulations,  the 
reviewing  authority  may  exempt  a 
proposed  major  stationary'  source  from 
the  PSD  pre-application  monitoring 
requirements  (40  CFR  51.166(m))  if 
either  the  air  quality  impacts  resulting 
from  the  source,  or  the  existing  ambient 
concentrations  of  the  particular 
pollutant  in  the  area  of  the  source,  are 
less  than  the  prescribed  significance 
level  for  that  pollutant.  For  SO2,  the 
significance  level  is  13  ng/m^  (24-hour 
average).  Since  models  are  not  available 
for  a  source  to  project  its  ambient 
impact  for  5-minute  averaging  periods, 
EPA  believes  that  consideration  of  a 
new  significance  level  for  SO2  based  on 
a  5-minute  averaging  time  is  not 
practical  at  this  time.  Instead,  EPA 
proposes  to  continue  using  the  existing 
24-hour  significance  level  in 
conjunction  with  the  pre-application 
monitoring  requirement  at  40  CFR 
51.166(m).  Thus,  if  a  source  finds  that 
it  must  gather  ambient  data  for  S02t 
based  on  ambient  impacts  and  existing 
air  quality  concentrations  exceeding  the 
SO2  significance  level,  then  the 
applicant  will  be  required  to  gather  5- 
minute  air  quality  data  in  addition  to 
data  for  all  other  applicable  averaging 
periods  for  SO2. 

As  indicated  in  the  preceding 
discussion,  for  several  different  PSD 
program  elements,  EPA  proposes  to 
retain  existing  SO2  significance  levels 


instead  of  pursuing  the  possibility  of 
revising  the  significance  levels  based  on 
a  new  5-minute  SO2  NAAQS.  The  EPA 
requests  the  public's  views  about  this 
proposed  use  of  existing  significance 
levels. 

The  PSD  program  also  includes 
specific  air  quality  limitations,  known 
as  increments,  which  define  maximum 
allowable  increases  in  pollutant 
concentrations.  These  increments 
prevent  unlimited  increases  in  ambient 
pollutant  concentrations  beyond  a 
determined  baseline  concentration  for  a 
particular  area.*  Section  166  of  the  Act 
authorizes  EPA  to  promulgate  new 
increments  within  2  years  from  the  date 
of  promulgation  of  new  NAAQS.  The 
existing  PSD  regulations  include 
increments  for  SO2  for  the  3-hour,  24- 
hour  and  annual  averaging  periods.  The 
EPA  will  determine  the  need  for  a  5- 
minute  increment  for  SO2,  esf>ecially  in 
light  of  the  present  difficulties  which 
restrict  the  Agency's  ability  to  use  air 
quality  dispersion  models  to  determine 
the  amount  of  increment  that  would  be 
consumed  by  new  and  modified  SO2 
sources  for  a  5-minute  averaging  period. 
The  EPA  will  also  investigate  the 
feasibility  of  developing  and 
implementing  alternatives  to  numerical 
air  quality  increments  (expressed  in  \Lg/ 
m^),  as  authorized  under  section  166(d) 
of  the  Act.  In  any  event,  EPA  will  not 
propose  new  increments  for  SO2  until 
such  time  that  a  new  5-minute  SO2 
NAAQS  is  first  promulgated. 

(d)  Schedule  for  Submittal  of  Section 
110(a)(1)  SIP'S.  Section  110(a)(1)  states 
that  the  SIP's  required  by  that 
subsection  are  to  be  submitted  to  EPA 
"within  3  years  (or  such  shorter  period 
as  the  Administrator  may  prescribe) 
after  the  promulgation  of  a  national 
primary  ambient  air  quality  standard  (or 
any  revision  thereof)  under  section 
109."  Such  SIP'S  are  to  provide  for 
"implementation,  maintenance  and 
enforcement"  of  the  new  NAAQS. 
Section  110(a)(1),  however,  must  be 


'The  PSD  areas  (areas  designated  as  attainment 
or  unclassifiable  under  section  107  of  the  Act)  are 
further  categorized  as  Class.I.  n.  or  III  areas  (section 
162  of  the  Act).  Each  of  these  classifications 
determines  the  "maximum  allowable  increases"  or 
increment  of  air  quality  deterioration  permissible 
(section  163  of  the  Act).  Only  a  relatively  small 
increment  of  air  quality  deterioration  is  permissible 
in  Class  I  areas  and  consequently  these  areas  are 
afforded  the  greatest  amount  of  air  quality 
protection.  An  increasingly  greater  amount  of  air 
quality  deterioration  is  allowed  in  Class  D  and  01 
areas. 

Air  quality  deterioration  is  measured  from  the 
date  on  which  the  first  PSD  application  is 
submitted.  This  date  becomes  the  baseline  date  after 
which  any  change  in  actual  emissions  affects  the 
allowable  increment.  In  all  instances,  however,  the 
NAAQS  represent  the  overarching  air  quality 
ceiling  that  may  not  be  exceeded,  notwithstanding 
any  allowable  increment. 


read  in  light  of  the  timetable  for 
designations  of  areas  as  nonattainment, 
attainment,  or  imclassifiable  under 
section  107(d)(1)  described  above,  and 
the  explicit  timetables  for  SIP 
submissions  for  nonattainment  areas 
under  part  D  of  title  I.  Section  107(d)(1) 
provides  that  designations  must  occur 
within  3  years  of  the  promulgation  of  a 
new  NAAQS  and  the  part  D  provisions 
(sections  172(b)  and  191(a))  provide  for 
the  submission  of  SIP's  meeting  the 
requirements  of  section  172(c)  within  a 
specified  time  period  following  the 
designation  of  an  area  as  nonattainment. 

The  EPA  believes  that  these 
provisions  can  best  be  harmonized  in 
the  context  of  a  new  5-minute  SO2 
NAAQS  by  interpreting  the  section 
110(a)(1)  deadline  as  being  satisfied  by 
the  submission  of  SIP  elements  whose 
content  does  not  depend  on  the 
designation  of  an  area.  In  the  case  of 
SIP'S  concerning  a  new  5-minute  SO2 
NAAQS,  EPA  believes  that  such 
submissions  would  be  limited  to  SIP 
revisions  concerning  compliance  with 
the  monitoring  requirements  of  section 
110(a)(2)(B)  and  the  resource 
requirements  of  section  110(a)(2)(E). 
The  EPA  believes  that,  until  a  problem 
with  maintaining  a  new  5-minute 
NAAQS  is  identified,  it  is  reasonable  to 
view  the  afready-exiSting  substantive 
SIP  provisions  as  adequate  and  that  it 
would  be  absurd  to  require  areas  to 
adopt  additional  control  requirements 
or  emission  limitations  prior  to  the 
identification  of  particular  problem 
sources.  The  EPA  notes  that  any  areas 
designated  nonattainment  will  be 
subject  to  further  SIP  submission 
deadlines  requiring  the  submission  of 
nonattainment  area  SIP's  under  part  D 
of  title  I  that  satisfy  the  substantive 
requirements  of  section  172(c). 

Moreover,  with  respect  to  the 
monitoring  and  resource  SIP  elements, 
EPA  believes  that  any  changes  to 
existing  SIP's  that  would  be  needed  will 
not  be  significant  in  terms  of  scope  or 
effort.  Indeed,  some  States  may  have  to 
make  minimal  or  no  changes  to  their 
own  rules  in  order  to  implement  the 
new  monitoring  requirements.  For  this 
reason,  and  because  the  changes  in 
monitoring  requirements  will  assist  in 
developing  information  about  ambient 
air  quality  that  will  be  relevant  to 
designations,  EPA  is  proposing  that  all 
States  submit  any  needed  SIP  revisions 
within  1  year  of  final  action  on  today's 
proposal. 

D.  Nonattainment  Area  Requirements 

Areas  designated  nonattainment  must 
meet  the  SIP  requirements  of  part  D  of 
title  I  as  well  as  the  requirements  of 
section  110.  The  provisions  of  part  D 
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pertinent  to  SO2  areas  are  those 
contained  in  subparts  1  and  5.  These 
provisions  have  been  described 
previously  in  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (57 
FR  13498),  and  the  following  discussion 
will  focus  on  the  requirements  of 
particular  relevance  to  the 
implementation  of  a  new  NAAQS. 

1.  Attainment  and  SIP  Submittal  Dates 

To  determine  the  attainment  dates 
and  SIP  submittal  dates  applicable  to  a 
new  SO2  NAAQS,  it  is  necessary  to 
analyze  the  relationship  of  the  relevant 
provisions  of  both  subpart  1  and  subpart 
5. 

The  starting  point  for  the  analysis  is 
section  172(a)  in  subpart  1.  Section 
172(a)(2)(A)  provides  that  the 
attainment  date  for  attaining  a  primary 
NAAQS  is  the  date  by  which  attainment 
can  be  achieved  as  expeditiously  as  . 
practicable,  but  not  later  than  5  years 
from  the  date  of  designation  under 
section  107(d).  It  also  provides  that  EPA 
may  extend  the  attainment  date  to  the 
extent  appropriate,  for  a  period  of  up  to 
10  years  after  designation,  considering 
the  severity  of  the  air  quahty  problem 
and  the  feasibility  and  availability  of 
pollution  control  measures.  Section 
172(a)(2)(D),  however,  provides  that 
"[tlhis  paragraph  (paragraph  (2))  shall 
not  apply  with  respect  to  nonattainment 
areas  for  which  attainment  dates  are 
specihcally  provided  under  other 
provisions  of  this  part."  This  language 
therefore  leads  to  the  question  of 
whether  areas  designated  nonattainment 
with  respect  to  a  new  SOj  NAAQS  are 
areas  for  which  attainment  dates  are 
provided  elsewhere  in  part  D  of  title  I. 

As  subpart  5  estabhsnes  attainment 
dates  for  certain  SO2  nonattainment 
areas,  the  issue  is  whether  those 
provisions  establish  attainment  dates  for 
areas  designated  nonattainment  with 
respect  to  a  new  SO2  NAAQS.  Of 
particular  relevance  are  sections  192(a) 
and  191(a).  Section  192(a)  provides  that 
SIP 's"  required  under  section  191(a) 
provide  for  attainment  "as  expeditiously 
as  practicable  but  no  later  than  5  years 
from  the  date  of  the  nonattainment 
designation."  Section  191(a)  requires 
that  "(a)ny  State  containing  an  area 
designated  or  redesignated  under 
section  107(d)  as  nonattainment  with 
respect  to  the  national  primary  ambient 
air  quality  standards  for  sulfur  oxides, 
nitrogen  dioxide,  or  lead  subsequent  to 
the  date  of  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  shall 
submit  to  the  Administrator,  within  18 
months  of  the  designation,  an  appUcable 
implementation  plan  meeting  the 
requirements  of  this  part ' 


One  possible  interpretation  of  the  Act 
is  that  the  language  of  section  191(a) 
applies  to  areas  designated 
nonattainment  with  respect  to  a  new 
SO2  NAAQS  promulgated  after  the 
enactment  of  the  1990  Amendments.  If 
that  interpretation  is  followed,  section 
192(a),  rather  than  section  172(a)(2), 
would  determine  the  attainment  date  for 
those  areas.  This  is  due  to  the  language 
in  section  172(a)(2)(D)  providing  that 
section  172(a)(2)  does  not  apply  to  areas 
for  which  attainment  dates  are 
specifically  provided  elsewhere  in  part 
D.  The  language  of  section  191(a),  rather 
than  section  172(b).  would  also  apply  to 
the  estabhshment  of  the  SIP  submittal 
date  for  nonattainment  SIP's  required  to 
implement  the  new  NAAQS.  The 
consequence  of  this  interpretation  for 
the  attainment  deadline  is  that  the  5- 
year  attainment  deadline  of  section 
192(a)  would  apply,  rather  than  the  5- 
year  deadline  that  can  be  extended  to  10 
years  under  certain  conditions  under 
section  172(a).  As  far  as  SIP  submittal 
deadlines  are  concerned,  section 
191(a)'s  18-month  deadline  would  apply 
rather  than  section  172(b)'s  3-year 
deadline. 

An  alternative  interpretation  is  that 
the  provisions  of  subpart  5  were 
intended  to  apply  only  to  attainment 
dates  and  SIP  submittal  deadlines 
concerning  a  NAAQS  in  existence  at  the 
time  of  the  enactment  of  the  1990  Clean 
Air  Act  Amendments.  Under  this  view, 
the  general  provisions  of  subpart  1  (i.e., 
sections  172(a)(2)(A)  and  172(b))  would 
apply  to  the  determination  of  attainment 
dates  and  SIP  submittal  deadlines 
pertaining  to  a  new  SO2  NAAQS 
promulgated  after  the  1990 
Amendments.  The  EPA  notes,  however, 
that  it  believes  that  an  18-month  SIP 
submittal  deadline  would  provide 
adequate  time  for  the  States  to  develop 
and  submit  their  SBP's  regarding  a  new 
NAAQS.  It  would  also  provide  more 
time  to  implement  the  control  strategy 
adopted  in  the  SIP,  which  EPA  believes 
is  preferable.  If  the  maximum  period  of 
3  years  were  allowed,  there  would  only 
be  2  years  between  the  date  of  the 
submittal  of  the  SIP  and  the  5-year 
attainment  date,  and  even  less  time 
between  EPA's  final  action  regarding  the 
approvability  of  the  SEP's  and  the 
attainment  date.  Consequently,  even  if 
the  provisions  of  section  172(b)  were  to 
apply  to  SIP  submittal  deadlines  for  a 
new  NAAQS,  EPA  would  require  States 
to  submit  their  SIP's  within  an  18- 
month  timeframe  pursuant  to  section 
172(b)'s  authority  to  estabhsh  a  shorter 
period  than  the  maximum  3-year  period. 

The  EPA  requests  comment  on  Doth  of 
these  interpretations  and  the 
consequences  that  they  lead  to  regarding 


the  establishment  of  attainment  dates 
and  SIP  submittal  deadlines  for  a  new 
SO2  NAAQS. 

2.  Classifications — Section  172(a)(1) 

The  classification  provisions  (section 
172(a)(1))  give  EPA  the  authority  to 
classify  nonattainment  areas  for  the 
purposes  of  applying  attainment  dates 
(section  172(a)(2)(A)).  In  exercising  this 
authority,  EPA  may  consider  such 
factors  as  the  severity  of  the 
nonattainment  problem  or  the 
availability  and  feasibility  of  the 
pollution  control  measures.  Based  upon 
the  classification,  EPA  may  set  later 
attainment  dates  for  areas  with  more 
severe  air  quality  problems  (section 
172(a)(2)(A)). 

At  the  present  time,  EPA  does  not 
intend  to  establish  a  classification 
scheme  for  areas  which  violate  the  new 
5-minute  SO2  NAAQS.  Currently  the 
SO2  program  does  not  have  a 
classification  scheme  since,  typically, 
within  the  SO2  program  the  severity  of 
the  SO2  ambient  air  quaUty  is  not  a 
factor  in  attaining  the  NAAQS  once  the 
needed  control  measures  are  put  in 
place.  The  EPA  beUeves  that  in  most  of 
the  areas  designated  nonattainment  for 
the  new  5-minute  NAAQS,  the  cause  of 
the  high  SO2  concentrations  (usually  a 
single  source)  will  be  obvious.  While 
the  method  of  controlling  these 
emissions  may  not  be  as  obvious,  the 
control  measure  should  result,  in  most 
cases,  in  a  single  step  correction  of  any 
future  violations.  Consequently,  EPA 
does  not  believe  a  classification  scheme 
is  necessary  or  appropriate. 

3.  Nonattainment  Plan  Provision — 
Section  172(c) 

Section  172(c)  lists  the  requirements 
to  be  met  by  a  nonattainment  SIP.  Some 
of  those  requirements  are  discussed 
below  in  the  context  of  a  SIP  submittal 
for  a  SO2  NAAQS  nonattainment  area. 

a.  Statutory  and  Existing  Regulatory 
Requirements.  As  previously  indicated, 
regulations  for  the  preparation, 
adoption,  and  submission  of  SIP's  were 
initially  pubUshed  November  25, 1971 
and  codified  as  40  CFR  part  51.  The  40 
CFR  part  51  has  been  modified  from 
time  to  time  since  then.  However,  the 
most  current  guidance  on  how  EPA 
intends  to  interpret  the  1990 
Amendments  is  found  in  the  General 
Preamble  (57  FR  13498,  April  16,  1992) 

The  1990  Amendments  added  section 
172(c)  which  prescribes  the 
nonattainment  SIP  requirements.  To  the 
extent  that  the  existing  SIP  regulations 
that  have  been  codified  in  40  CFR  parts 
51  and  52  do  not  conflict  with  section 
172(c),  EPA  will  rely  on  them  to  carry 
out  the  requirements  of  section  1 72(c). 


As  necessary  EPA  will  adopt  new  or 
modify  existing  regulations  to  carry  out 
other  provisions  of  section  172(c).  For 
further  information  on  potential  changes 
to  40  CFR  part  51  with  respect  to  SO2, 
see  the  separate  section  entitled 
"Regulation  Revisions."  Also,  as  noted 
earlier  under  section  193,  anything  in 
part  51  that  is  inconsistent  with  the 
1990  Amendments  is  superseded  even  if 
EPA  has  not  yet  revised  the  regulations. 

b.  Reasonably  Available  Control 
Measures  (Including  Reasonably 
Available  Control  Technology).  Section 
172(c)(1)  requires  SIP's  to  "provide  for 
the  implementation  of  all  reasonably 
available  control  rneasures  (RACM)  as 
expeditiously  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  as  may  be  obtained 
through  the  adoption,  at  a  minimum,  of 
reasonably  available  control  technology 
(RACT))  and  shall  provide  for 
attainment  of  the  national  primarj' 
ambient  air  quality  standards." 
Historically,  EPA  has  defined  RACT  as 
"the  lowest  emission  limit  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(Strelow,  1976)."  In  the  case  of  a  new  5- 
minute  SO2  NAAQS,  EPA  believes  that 
RACT  should  be  interpreted  in 
accordance  with  EPA's  long-standing 
interpretation. 

The  EPA  notes  that,  as  the  sources  of 
any  violations  of  a  new  SO2  NAAQS 
should  be  readily  identifiable,  there 
should  not  be  any  questions  about  the 
identity  of  the  sources  to  which  RACT 
should  be  applied.  Thus,  in  the  case  of 
a  new  SO2  NAAQS.  compliance  with 
EPA's  general  recommendation  that 
available  control  technology  be  applied 
to  those  existing  sources  in  the 
nonattainment  area  th^t  are  reasonable 
to  control  in  light  of  the  attaiiunent 
needs  of  the  area  and  the  feasibility  of 
such  controls  should  be  readily 
achieved  (EPA  1992c,  n.  20.  57  FR 
13541). 

While  a  plan  must  require  the 
implementation  of  RACM  needed  to 
attain  within  the  statutory  timeframes,  it 
need  not  require  the  adoption  of  all 
available  control  measures  if  it 
demonstrates  attainment  as 
expeditiously  as  practicable  without  the 
adoption  of  all  measiu^s.  The  EPA 
believes  it  would  be  unreasonable  to 
require  that  a  plan  which  demonstrates 
attainment  include  all  technologically 
and  economically  available  control 
measures  if  such  measures  would  not 
expedite  attainment.  Thus,  it  is  possible 
that  some  available  control  measiu'es 
may  not  be  "reasonably"  available,  and 
not  required  by  RACM.  because  their 


implementation  would  not  expedite 
attainment  (EPA  1992c,  57  FR  13543). 

In  addition  to  available  control 
technology  that  should  be  fully 
considered  in  identifying  RACT  for 
purposes  of  the  current  SO2  NAAQS, 
RACT  for  purposes  of  a  new  5-minute 
NAAQS  would  also  include 
consideration  of  maintenance  and 
process  operating  procedures  at  SO2 
sources  that  will  achieve  the  new 
NAAQS  within  the  statutory 
timeframes.  The  EPA  believes  that  such 
available  control  measures  should  be 
fully  assessed,  in  light  of  the  general 
guidance  above,  in  determining  RACM 
(including  R-ACT)  for  purposes  of 
implementmg  a  5-minute  SO2  NAAQS. 

c.  Emission  Inventory.  Section 
172(c)(3)  states  that  the  SIP  shall 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  SO2  in  the 
nonattaiiunent  area  and  that  EPA  may 
require  periodic  revisions  of  the 
inventory  as  determined  necessary  to 
assure  that  the  requirements  of  part  D 
are  met.  Typically  for  most 
nonattainment  areas,  determining  the 
nature  and  extent  of  specific  control 
strategies  needed  requires  an  emissions 
inventory.  Also,  typically,  an  emission 
inventory  should  be  based  on  measured 
emissions  or  documented  emission 
factors.  The  more  comprehensive  and 
accurate  the  inventory,  the  more 
effective  the  control  evaluation. 

However,  in  terms  of  a  new  5-minute 
NAAQS,  measured  emissions  or    ' 
emission  factors  for  the  probable 
sources  of  5-minute  NAAQS 
exceedances,  process  upsets,  equipment 
malfundions.  batch  processes,  startup/ 
shutdown,  and  fugitive  emissions,  are 
almost  nonexistent.  It  is  anticipated  that 
most  nonattainment  areas  for  the  5- 
minute  502  NAAQS  will  be  defined  by 
a  single  source  as  measured  by  a 
monitor  or  monitors  close  to  the  source. 
Thus,  in  most  cases,  the  part  D  SIP  for 
a  nonattainment  area  v^all  fulfill  the 
inventory  requirements  of  section 
172(c)(3)  by  identifying  the  source 
around  which  the  monitors  were  located 
and  which  may  have  caused  the 
monitored  problem.  In  situations  where 
it  is  technically  feasible,  emission 
estimates  should  be  made  using 
emission  measurements  or  factors. 

d.  Control  Strategy  Demonstration. 
The  EPA  has  historically  required 
dispersion  modeUng  for  setting 
emission  limits.  However,  because  of 
the  limitations  of  models  in  predicting 
5-minute  concentrations,  other  methods 
may  have  to  be  used.  Control  strategy 
demonstrations  may  have  to  rely  on 
monitors  as  evidence  of  adequacy  of  the 
implemented  emission  reductions  as 


being  protective  of  the  5-minute 
NAAQS.  In  certain  cases,  the  monitors 
may  be  used  for  setting  the  emission 
limits.  The  EPA  intends  to  rely  on 
section  11.2.2  of  the  ModeHng 
Guideline  which  addresses 
requirements  for  using  monitoring 
networks  to  set  emission  limits. 

e.  Reasonable  Further  Progress.  As 
stated  in  the  General  Preamble  (57  FR 
13547).  section  171(1)  of  the  amended 
Act  defines  reasonable  further  progress 
as  "such  annual  incremental  reductions 
in  emissions  of  the  relevant  air  pollutant 
as  are  required  by  this  part  (part  D)  or 
may  reasonably  be  required  by  EP.\  for 
the  purpose  of  ensuring  attainment  of 
the  applicable  national  ambient  air 
quality  standard  by  the  applicable 
date."  This  definition  is  most 
appropriate  for  pollutants  which  are 
emitted  by  numerous  and  diverse 
sources,  where  the  relationship  between 
any  individual  source  and  the  overall 
air«fiality  is  not  explicitly  quantified, 
and  where  the  emission  reductions 
necessary  to  attain  the  NAAQS  are 
inventorywide.  The  definition  is 
generally  less  pertinent  to  pollutants 
such  as  SO2.  particularly  for  the 
proposed  new  NAAQS,  which  usually 
have  a  limited  number  of  sources, 
relationships  between  individual 
sources  and  air  quality  which  are 
relatively  well  defined,  and  emissions 
control  measures  which  result  in  swift 
and  dramatic  improvement  in  air 
quality.  That  is,  for  SO2,  there  is  usually 
a  single  "step"  between  pre-control 
nonattainment  and  post-control 
attainment. 

Therefore,  for  a  new  5-minute  SO2 
NAAQS,  with  its  discernible 
relationship  between  emissions  and  air 
quality  and  significant  and  immediate 
air  quality  improvements,  RFP  will 
continue  to  be  construed  as  "adherence 
to  an  ambitious  compliance  schedule."* 
The  compliance  schedule  for  a  new  5- 
minute  NAAQS  could  consist  of 
implementation  of  a  maintenance 
program  where  the  source  of  emissions 
is  due  to  frequent  malfunction  of  a 
control  device.  The  SIP's  which  require 
RFP  as  just  described  for  an  SOj 
nonattainment  area  will  be  considered 
as  meeting  the  requirements  of  section 
172(c)(2). 

f.  Permits  for  New  and  Modified  Major 
Statidnary  Sources.  Section  172(c)(5)  of 
the  Act  states  that  the  SIP  shall  require 
permits  for  the  construction  and 
operation  of  new  or  modified  major 
stationary  sources  (i.e.,  stationary 


'  U.S.  Environnienul  Protection  Agency.  OfHce  of 
Air  Quality  Planning  and  Standards,  "Cuid^noe 
Document  for  Correction  of  Pari  D  SIP's  for 
Nonattaintrent  .\reas,"  (Research  Triangle  Pwk. 
North  Carolina.  ]anuar>-  27,  1984),  page  27 
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sources  which  emit  or  have  the 
potential  to  emit  at  least  100  tpy  of  any 
nonattainment  pollutant  or  lesser 
amounts  in  certain  nonattainment  areaS) 
anywhere  in  a  nonattainment  area,  in 
accordance  with  section  173  of  the  Act.' 
In  nonattainment  areas,  a  presumption 
exists  that  emissions  increases  resulting 
from  new  and  modified  major  stationary 
sources  will  adversely  affect  the  area; 
thus,  in  lieu  of  a  complete  air  quaUty 
impact  analysis  (including  ambient 
monitoring),  emissions  reductions 
(offsets)  from  existing  sources  must  be 
obtained  in  order  to  mitigate  the 
ambient  impacts  resulting  from  the 
potential  emissions  from  the  proposed 
new  source,  or  net  emissions  increase 
from  a  proposed  major  modification  to 
an  existing  soiuce  (e.g.,  section  173(c)  of 
the  Act). 

Under  the  nonattainment  NSR 
program  (40  CFR  51.165(a)).  EPA  uses 
significant  emissions  rates  (expressed  in 
tons  per  year)  for  pollutant  applicability 
purposes  to  determine  whether  a 
modification  of  an  existing  major 
stationary  source  will  result  in  a 
significant  net  emissions  increase 
(§  51.165(a)(l)(x)).  For  the  same  reasons 
described  in  section  V.C  of  this 
preamble,  EPA  does  not  now  intend  to 
propose  to  revise  the  significant 
emissions  rate  for  SO2  commensurate 
with  the  5-minute  SO2  NAAQS 
proposed  in  the  part  50/53  document. 
Public  comment  is  requested  as  to 
whether  the  existing  40  tpy  significant 
emissions  rate  needs  to  be  revised  if 
EPA  promulgates  the  proposed  5-minute 
SO2  standard. 

Major  new  or  modified  soiut;es 
locating  in  the  nonattaiiunent  area  will 
be  required  to  meet  the  lowest 
achievable  emission  rate,  obtain 
emissions  offsets,  and  satisfy  other 
appUcable  requirements  under  section 
173  of  the  Act.  With  implementation  of 
a  new  5-minute  NAAQS.  these 
requirements  may  be  addressed  by 
existing  permit  programs  for  those  areas 
already  designated  nonattainment  for 
SO2  and  meeting  the  nonattaiiunent 
NSR  requirements  under  section  173  of 
the  Act.  However,  for  those  States 
without  the  appropriate  nonattainment 
NSR  program,  the  State  would  need  to 
develop  and  implement  such  a  program 
for  any  newly  designated  nonattainment 
areas  resulting  from  a  new  5-minute 
NAAQS  for  SO2. 


'For  purposes  of  the  nonattainment  NSR 
requirements  under  part  D  of  title  I  of  the  Act, 
"major  stationary  source"  is  defined  as  any 
stationary  source  which  emits,  or  has  the  potential 
to  emit,  100  tpy  (or  lesser  amounts  in  certain 
nonattairunent  areas)  of  any  nonattainment 
pollutant  (see,  e.g.,  sections  182(c-«).  189(b)(3),  and 
302(i)oftheAct). 


g.  Contingency  Measures.  Section 
172(c)(9)  of  the  amended  Act  defines 
contingency  measures  as  measures  that 
become  effective  without  further  action 
by  the  State  or  EPA,  upon  determination 
by  EPA  that  the  area  has  failed  to:  (1) 
Make  reasonable  further  progress,  or  (2) 
attain  the  SO2  NAAQS  by  the  applicable 
statutory  deadline. 

For  current  SO2  programs,  EPA 
interprets  "contingency  measures"  to 
mean  that  the  State  agency  has  a 
comprehensive  program  to  identify 
sources  of  violations  of  the  SO2  NAAQS 
and  to  undertake  an  aggressive  followup 
for  compliance  and  enforcement, 
including  expedited  procedures  for 
establishing  enforceable  consent 
agreements  pending  the  adoption  of 
revised  SIP's.  The  rationale  for  this 
interpretation  as  presented  in  the 
General  Preamble  (57  FR  13547)  is  the 
following.  The  EPA  interprets  the 
contingency  measure  provisions  as 
primarily  directed  at  general  programs 
which  can  be  undertaken  on  an 
areawide  basis.  First,  for  some  criteria 
pollutants,  the  analytical  tools  for 
quantifying  the  relationship  between 
reductions  in  emissions  and  resulting 
air  quality  improvements  remain  subject 
to  significant  uncertainties,  in  contrast 
with  procedures  for  pollutants  such  as 
SO2  and  its  current  NAAQS.  Second, 
emission  estimates  and  attainment 
analyses  can  be  strongly  influenced  by 
overly  optimistic  assiunptions  about 
control  efficiency  and  rates  of 
compliance  for  many  small  sources.  In 
contrast,  controls  for  the  ciurent  SO2 
NAAQS  are  well  imderstood  and  are  far 
less  prone  to  uncertainty.  Since  SO2 
control  measures  are  by  definition  based 
upon  what  is  directly  and  quantifiably 
necessary  to  attain  the  SO2  NAAQS,  it 
would  be  unlikely  for  an  area  to 
implement  the  necessary  emissions 
control  yet  fail  to  attain  the  NAAQS. 

However,  for  the  proposed  5-minute 
SO2  NAAQS.  EPA  will  need  to  interpret 
requirements  for  contingency  measures 
different  from  those  for  the  ciurent 
NAAQS,  due  to  the  nature  of  sources 
and  emissions  that  EPA  considers  likely 
to  cause  violations.  As  opposed  to  the 
current  NAAQS,  which  can  rely  on 
dispersion  models  to  predict  attainment 
of  the  NAAQS,  the  State  and  Local 
agencies  cannot  reliably  predict  that 
attainment  will  be  achieved  even  with 
proper  implementation  of  a  control 
program.  It  is  possible  that  even  with 
the  control  equipment  operating 
properly,  violations  may  persist.  In 
other  words,  there  may  be  overly 
optimistic  assumptions  about  control 
efficiencies  and  emission  rates. 
Therefore,  contingency  measures  for  the 
proposed  5-minute  NAAQS  will  require 


more  than  aggressive  follow-up  for 
compliance  and  enforcement  as  allowed 
for  the  current  SO2  NAAQS.  As  an 
example,  if  the  cause  of  the  SO2 
violations  is  due  to  control  equipment 
failure,  a  SIP  may  require  a  more 
rigorous  maintenance  schedule.  If 
further  violations  occur  due  to 
continued  failures  of  the  control 
equipment,  then  the  contingency 
measures  may  need  to  invoke  a  more 
frequent  inspection/maintenance 
program  of  the  control  equipment  or 
even  installation  of  backup  control 
equipment. 

E.  SIP  Processing  Requirements 

1.  SIP  Completeness 

Section  110(k)(l)  required  EPA  to 
promulgate  minimum  criteria  that  any 
SIP  submittal  must  meet.  The  EPA 
proposed  an  initial  set  of  completeness 
criteria  at  56  FR  23826  (May  24, 1991) 
and  finalized  them  at  56  FR  42216 
(August  26, 1991).  Those  notices 
describe  the  procedures  for  assessing 
whether  a  SIP  submittal  is  complete 
and,  therefore,  adequate  to  trigger  the 
Act  requirement  that  EPA  review  and 
take  action  on  the  submittal.  The 
completeness  criteria  provide  a 
procedure  and  criteria  that  enable  States 
to  prepare  adequate  SIP  submittals  and 
enable  EPA  reviewers  to  promptly 
screen  SIP  submittals,  identify  those 
that  are  incomplete,  and  return  them  to 
the  State  for  corrective  action  without 
having  to  go  through  rulemaking.  The 
EPA  intends  to  use  the  completeness 
criteria  as  amended  in  40  CFR  part  51, 
appendix  V,  to  determine  completeness 
of  SIP  submittals  as  required  under 
section  110(k)(l)(B). 

2.  Approval/Disapproval  of  Plan 

The  Act  as  amended  in  1990  allows 
for  EPA  to  make  full  and  partial 
approvals  and  disapprovals  under 
section  110(k)(3)  and  conditional 
approvals  under  section  110(k)(4)  of  SIP 
submittals.  In  meeting  the  requirements 
under  section  110(k)(3)  and  (4),  EPA 
intends  to  follow  the  guidance  for 
processing  SIP  submittals  issued  in  the 
memo  from  Calcagni  to  the  Regional  Air 
Division  Directors  dated  July  9. 1992. 

3.  Sanctions  and  Other  Consequences  of 
SIP  Deficiencies 

The  EPA  intends  to  use  sanctions 
consistent  with  the  following  stated 
poUcies  and  regulations  as  provided  for 
by  the  Act  in  sections  llO(m)  and  179 
for  the  imposition  of  sanctions  in  the 
event  that  EPA  finds  that  a  State  did  not 
make  a  required  SIP  submission  (in 
whole  or  in  part),  finds  that  a  State  did 
not  submit  a  complete  submission. 


disapproves  in  whole  or  in  part  a 
required  submission,  or  finds  that  any 
part  of  an  approved  SIP  is  not  being 
implemented.  Section  179(a)  provides 
for  the  imposition  of  mandatory 
sanctions  unless  the  deficiency 
identified  by  EPA  (e.g.,  the  failure- to 
submit  or  disapproval)  is  corrected 
within  18  months.  Moreover,  section 
llO(m)  provides  EPA  with  the 
discretionary  authority  to  impose 
sanctions  at  any  time  after  a  finding, 
disapproval  or  determination  under 
section  179(a). 

With  respect  to  mandatory  sanctions, 
section  179(a)  provides  that  unless  the 
State  corrects  the  deficiency  within  18 
months,  one  of  the  two  sanctions 
referred  to  in  section  179(b)  (i.e., 
highway  or  ofEset  sanctions)  shall  be 
selected  by  EPA  and  will  apply  until 
EPA  determines  that  the  State  has  come 
into  compliance.  (In  the  case  of  a 
finding  of  failure  to  submit  a  required 
SIP  revision^  the  sanctions  would  not  be 
lifted  until  EPA  determines  that  the 
State  has  submitted  a  SIP  revision  that 
satisfies  the  completeness  criteria.)  If  6 
months  after  the  imposition  of  the  first 
sanction  the  State  still  has  not  corrected 
the  deficiency,  then  the  second  sanction 
shall  apply  as  well.  If  EPA  finds  a  lack 
of  good  faith  on  the  part  of  the  State, 
then  both  the  highway  and  ofTset 
sanctions  are  applied  18  months  after 
the  finding  or  disapproval. 

The  EPA  has  discus.sed  in  detail 
issues  concerning  the  imposition  of 
sanctions  in  a  number  of  Federal 
Register  notices.  The  criteria  for 
imposing  discretionary  sanctions  on  a 
statewide  basis  are  discussed  in  a 
February  11, 1994  Federal  Register 
notice,  Criteria  for  Exercising 
Discretionary  Sanctions  Under  Title  I  of 
the  Clean  Air  Act  (59  FR  1476).  and  are 
codified  at  40  CFR  52.30.  The  preamble 
to  this  notice  also  sets  forth  EPA's 
policy  with  respect  to  section  llO(m) 
sanctions.  Mandatory  sanctions  were 
discussed  in  a  October  1, 1993  proposal 
(58  FR  51270)  and  in  the  August  4, 1994 
final  rule  (59  FR  39832)  selecUng  the 
order  of  mandatory  sanctions  under 
section  179.  That  final  rule  does  not 
apply  to  State  failures  to  respond  to  SIP. 
calls.  The  EPA  intends  to  address 
sanctions  for  such  failures  in  a  future 
rulemaking. 

Apart  from  sanctions  under  sections 
llO(m)  and  179(b),  other  consequences 
may  also  attach  to  a  failure  to  comply 
with  the  Act's  SIP  submission  or 
implementation  requirements.  First, 
section  179(a)  authorizes  EPA  to 
withhold  all  or  part  of  section  105 
grants  for  air  pollution  control  planning 
arid  control  programs.  Second,  section 
110(c)(1)(B)  provides  that  within  2  years 


of  a  finding  that  a  State  has  failed  to 
make  a  required  submittal,  a  finding 
that  a  required  submittal  was  not 
complete,  or  a  disapproval  of  a 
submission  (in  whole  or  in  part).  EPA 
shall  promulgate  a  PIP  unless  EPA 
approves  a  submitted  SIP  that  corrects 
the  deficiency.  In  support  of  this 
requirement.  EPA  intends  to  use  its 
authority  to  withhold  all  or  part  of 
section  105  grants  to  develop  and 
implement  FIP's  where  a  State  fails  to 
comply  with  the  Act's  SIP  submission 
or  implementation  requirements. 

VI.  Significant  Harm  Levels  and 
Episode  Criteria 

In  a  notice  published  in  the  Federal 
Register  on  April  26, 1988  (53  FR 
14926),  in  which  the  EPA  proposed  not 
to  revise  the  SO2  NAAQS,  the  EPA  at 
the  same  time  proposed  to  revise  the 
significant  >'?.rm  levels  for  SO2.  Since 
final  action  was  never  taken  on  that 
proposal,  EPA  is  reproposing  to  revise 
the  24-hour  significant  harm  levels. 

Section  303  of  the  Act  authorizes  the 
Administrator  to  take  certain  emergency 
actions  if  pollution  levels  in  an  area 
constitute  "an  imminent  and  substantial 
endangerment  to  public  health  or 
welfare,  or  the  environment."  The  Act 
and  EPA's  regulations  governing 
adoption  and  submittal  of  SIP's  (section 
110(a)(2)(G)  and  40  CFR  51.16  and 
subpart  H  of  part  51)  require  States  to 
adopt  contingency  plans  to  prevent 
ambient  pollutant  concentrations  from 
reaching  specified  significant  harm 
levels  and  to  take  additional  abatement 
actions  if  such  levels  are  reached.  The 
existing  significant  harm  levels  (40  CFR 
51.16a)  for  SO2  were  established  in  1971 
(36  FR  24002,  November  21, 1971)  at  the 
following  levels:  SO2  alone — 1.00  ppm 
(2620  ^g/m^)  24-hour  average  of  SO2; 
and  SO2  X  tsp— 490  x  103  ((ig/m^)  2— 
24-hour  average  product  of  SO2  and  tsp 
concentrations. 

On  the  basis  of  EPA's  reassessment  of 
the  data  upon  which  these  levels  were 
based  and  its  assessment  of  more  recent 
scientific  evidence  on  sulfur  oxides  and 
particulate  matter,  EPA  proposes  to 
revise  the  significant  harm  levels  for 
SO2. 

In  actions  related  to  the  revisions  of 
the  particulate  matter  standards,  EPA 
has  already  eliminated  the  combined 
tsp/S02  significant  harm  level  (52  FR  • 
24672,  July  1, 1987).  In  doing  so,  EPA 
left  open  the  possibility  of  reinstating  an 
SO2/PM-IO  significant  harm  level,  if 
necessary  for  additional  protection 
against  SO2  effects,  at  the  conclusion  of 
the  SO2  review.  The  scientific  data 
suggest  that  SO2  in  combination  with 
high  levels  of  particulate  matter  have 
been  associated  with  increases  in  daily 


mortality.  The  final  24-hour  PM-10 
significant  harm  level  of  600  ^g/m' 
takes  this  potential  interaction  into 
account.  Addition  of  a  combined  SO2/ 
PM-IO  significant  harm  level  therefore 
appears  unnecessary. 

Removal  of  the  combined  significant 
harm  level  raises  the  question  as  to 
whether  the  remaining  SO2  significant 
harm  level  is  sufficient.  The  possibility 
that  SO2  alone  or  in  combination  with 
other  pollutant  or  fog  droplets  may  be 
in  part  responsible  for  the  effects 
associated  with  24-hour  exposures 
suggests  the  need  to  continue  a  24-hour 
significant  harm  level  for  SO2  alone  at 
a  substan\ially  lower  concentration.  The 
EPA's  assessment  of  studies  of  daily 
mortality  (EPA,  1986a.  Table  1  and  EPA. 
1986b  Table  4-2)  indicates  greatest 
certainty  of  some  increased  daily 
mortality  associated  with  high  particle 
concentrations  in  combination  v*  I'h  SO2 
levels  at  or  above  750  jig/m^  [0.2d  ppm) 
for  24-hours.  Accordingly.  EPA 
proposes  to  revise  the  24-hour  SO2 
significant  harm  level  from  1.0  (2,620 
|ig/m')  to  0.29  ppm  (750  ug/m"). 

Appendix  L  to  part  51  contains 
example  air  pollution  episode  levels 
and  example  contingency  plans  for  the 
purpose  of  preventing  air  pollution  from 
reaching  the  significant  harm  levels 
prescribed  in  section  51.151.  The 
examples  in  appendix  L  serve  as  guides 
to  States  for  the  development  of  their 
own  contingency  plans.  To  conform 
with  the  proposed  revisions  to  the 
significant  harm  level  for  SO2,  certain 
changes  to  appendix  L  are  required.  The 
EPA  proposes  the  following  revisions  to 
the  e.xample  24-hour  episode  levels  for 
SO2: 

(1)  That  the  example  alert  level  for 
SO2  be  changed  from  800  jig/m'  to  0.19 
ppm  (500  UE/m-*),  24-hour  average. 

(2)  That  the  example  warning  level  for 
SO2  be  changed  from  1600  ng/m'  to  0.23 
ppm  (600  jig/m'),  24-hour  average. 

(3)  That  the  example  emergency  level 
for  SO2  be  changed  from  2100  ug/m'  to 
0.26  ppm  (675  ue/ra^).  24-hour  average. 

The  basis  for  cnanging  the  episode 
levels  for  SO2  is  the  same  as  discussed 
above  for  the  revisions  to  the  significant 
harm  level.  With  respect  to  example 
tipisode  levels,  the  proposed  alert  level 
reflects  the  upper  bound  of  the  24-hour 
range  of  interest  for  the  NAAQS 
presented  in  the  staff  paper  addendujn 
(EPA.  1986b,  Table  2).  The  staff  paper 
concludes  that  at  or  above  0.19  ppm 
(500  ng/m')  for  24  hours,  health  effects 
are  likely  to  occur  in  certain  sensitive 
population  groups  (EPA,  1982a.  page 
72).  Therefore,  it  would  be  appropriate 
under  the  episode  criteria  to  initiate  first 
stage  control  action  when  this  ambient 
level  of  SO2  occurs.  The  proposed  24- 
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hour  warning  and  emergency  levels  are 
set  at  increments  between  the  proposed 
alert  level  and  the  proposed  significant 
harm  level.  This  approach  would 
provide  opportunity  for  the  control 
actions  associated  with  each  episode 
level  to  take  effect  before  the  next  stage 
is  triggered  and  additional  control 
actions  become  necessary.  This 
proposal,  if  adopted,  would  change  the 
24-hour  significant  harm  level. 
Therefore,  States  would  be  required  to 
adopt  the  new  numerical  level,  to 
evaluate  the  emergency  episode 
provisions,  in  their  current  SIP's  and 
any  permits  containing  such  provisions 
and  to  make  any  revisions  necessary  to 
assure  their  adequacy. 

All  public  comments  on  the  proposed 
significant  harm  level  and  episode 
criteria  will  be  considered  by  the 
Agency  as  it  makes  a  decision  on  the 
final  significant  harm  level. 

VII.  Proposed  Revisions  to  Part  58 
Monitoring  Regulations 

The  proposed  revisions  to  40  CFR  part 
58  are  needed  to  allow  States  to  reduce 
in  most  cases  the  number  of  NAMS  SO2 
monitors  in  the  metropolitan  areas. 
This,  in  turn,  will  free  up  monitors  and 
resources  that  can  be  used  toward  the 
SO2  targeted  implementation  strategy. 
The  following  preamble  details 
requirements  which  will  be 
implemented  regardless  of  the 
regulatory  alternative  that  is  ultimately 
selected  for  part  50. 

A.  Section  58. 1    Definitions 

The  number  of  SO2  monitors  in  the 
revised  NAMS  network  for  major 
metropolitan  areas  will  be  based  on 
factors  including  population,  historical 
ambient  concentration  measurements, 
and  total  SO2  emissions.  The  SO2 
emissions  data  are  available  from  the 
AIRS  for  each  county  and  for  each 
consolidated  metropolitan  statistical 
area/metropolitan  statistical  area 
(CMS  A/MS  A).  Therefore,  the 
requirements  for  NAMS  SO2  stations 
have  been  determined  on  a  CMSA/MSA 
basis,  and  the  requirements  for  SLAMS 
SO2  stations  have  been  determined  on  a 
county  basis.  Definitions  are  added  for 
CMSA  and  MSA  as  provided  by  the  U.S. 
Census  Bureau. 

B.  Appendix  C — Ambient  Air  Quality 
Monitoring  Methodology 

As  explained  in  a  related  notice  in 
this  issue  of  the  Federal  Register  that 
proposes  amendments  to  part  53, 
continuous  ambient  air  monitoring 
analyzers  designed  to  obtain  1-hour 
average  SO2  concentration 
measurements  may  not  provide  accurate 
5-minute  average  concentration 


measurements.  That  notice  proposes 
special  supplemental  performance 
specifications  applicable  to  continuous 
SO2  analyzers  that  would  be  used  for  5- 
minute  monitoring  so  that  the  average 
SO2  concentration  measurements  would 
be  accurate.  A  companion  amendment 
to  appendix  C  of  part  58  is  needed  to 
specifically  require  the  use  of  these 
specially  approved  analyzers  for  5- 
minute  monitoring  in  SLAMS 
monitoring  networks.  Accordingly,  a 
new  section  2.4  is  proposed  to  require 
that  monitoring  methods  used  for  5- 
minute  average  SO2  measurements  meet 
the  special  supplemental  specifications 
proposed  to  be  added  to  part  53. 

C.  Appendix  D — Network  Design  for 
State  and  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS) 

Appendix  D  is  being  revised  to 
change  the  NAMS  requirements  for  SO2 
monitors.  The  present  requirements  are 
based  on  measuring  population 
exposure  over  a  large  area  without  being 
unduly  influenced  by  point  sources. 
Because  concentrations  at  a  significant 
number  of  these  sites  have  decreased 
over  time  and  many  are  measuring 
concentrations  well  below  the  current 
SO2  NAAQS,  EPA  beUeves  that  they 
may  be  put  to  better  use  if  relocated. 
The  monitors  which  may  be  moved 
could  be  used  to  complete  the  minimum 
NAMS  and  SLAMS  requirements  or  to 
implement  the  targeted  monitoring 
strategy  for  point  sources  of  SO2 
emissions  described  earlier  in  this 
notice  (section  II:  Targeted     '  -"^ 
Implementation  Strategy).  Up  to  three 
SO2  monitors  would  be  required  for 
each  metropohtan  area  for  trends 
purposes  and  general  urban  air  quality 
analyses.  The  new  number  of  NAMS 
monitors  required  for  each  metropolitan 
area  would  be  based  on  the  combination 
of  population  and  SO2  emissions,  as 
defined  in  the  Air  Facility  Subsystem  of 
AIRS  and  other  information.  The  EPA 
solicits  comments  on  reducing  the 
requirements  for  the  niunber  of 
population-oriented  NAMS  SO2 
monitors  in  the  metropohtan  areas. 

In  addition  to  changing  the  criteria  for 
the  required  number  of  NAMS  monitors 
as  noted  above,  new  criteria  are  being 
included  for  a  minimum  number  of 
SLAMS  SO2  monitors  for  those  counties 
(or  parts  of  counties)  not  a  part  of  any 
CMSA/MSA  but  with  significant  SO2 
emissions.  These  counties  with  SO2 
emissions  greater  than  20,000  tons/year, 
as  defined  in  the  Air  Facility  Subsystem 
of  AIRS,  would  be  required  to  have  one 
to  two  monitors.  However,  EPA  is 
proposing  a  provision  which  would 
allow  for  a  waiver  of  all  (or  part  of) 


these  monitoring  requirements  after  a  2- 
year  monitoring  period  in  accordance 
with  EPA  guidelines  for  network  review 
for  source-oriented  SCh  monitoring  in 
nonurban  areas.  Although  these 
guidelines  have  not  been  developed  at 
this  time,  EPA  solicits  comments  on  the 
waiver  provision  criteria  to  be 
established  and  included  in  the 
guideline  as  well  as  the  minimum 
number  of  years  for  data  collection.  The 
EPA  also  sohcits  comments  on  the 
requirement  for  SO2  SLAMS  monitors  in 
these  areas. 

As  discussed  earlier  in  this  notice, 
EPA  believes  there  are  a  significant 
number  of  sources  of  SO2  emissions 
which  can  produce  high  5-minute 
ambient  concentrations  of  SO2.  These  5- 
minute  concentrations  have  the 
potential  to  exceed  the  level  for  a 
proposed  5-minute  SOj  NAAQS  or  the 
trigger  level  which  may  be  established 
under  the  authority  of  section  303  of  the 
Act.  The  sources  which  are  believed  to 
provide  these  high  concentrations 
would  be  targeted  for  monitoring  as 
discussed  earUer  in  this  notice.  States 
will  be  required  to  prepare  a  targeted 
SO2  monitoring  plan  containing  a  listing 
of  sources  to  be  monitored,  the  schedule 
for  monitoring,  and  the  rationale  for 
selecting  the  sources.  The  schedule  for 
monitoring  should  be  as  expeditious  as 
practicable.  It  is  expected  that  the 
resources  which  are  made  available  by 
the  reconfiguration  of  the  NAMS  and 
SLAMS  networks  will  be  used  to 
implement  the  targeting  strategy  around 
selected  SO2  sources.  The  targeted  SOi 
monitoring^lan  will  be  reviewed  as 
part  of  the  aimual  network  review. 

The  number  of  SO2  monitors  to  be 
used  aroimd  the  targeted  sources 
depends  on  several  diverse  factors,  i.e. 
quantity  of  SO2  emissions,  meteorology, 
terrain,  stack  height  and  diameter  of 
stack,  temperature  and  velocity  of  stack 
emissions,  distance  fitjm  point  of 
emissions  to  fence  line  and  populated 
areas,  batch  operations,  etc.  To  capture 
high  peak  5-minute  concentrations  may 
require  many  monitors  around  the 
sources  (Sonoma  Technology  Inc., 
1994).  However,  it  is  not  economically 
feasible  to  place  enough  monitors 
around  the  source  to  capture  all 
potential  exceedances  of  the  NAAQS  or 
trigger  level.  Therefore,  EPA  is  using  a 
more  moderate  approach  on  the  number 
of  monitors  required. 

The  EPA  is  proposing  a  minimum 
requirement  of  four  SO2  monitors  to 
measure  5-minute,  3-hour,  24-hour,  and 
annual  average  S02  concentrations 
around  the  targeted  sources.  These 
monitors  could  be  point  SO2  monitors, 
open  path  SO2  analyzers,  or  a 
combination  of  both.  If  open  path 


analyzers  with  multiple  monitoring 
paths  are  used,  each  monitoring  path 
could  potentially  be  substituted  for  one 
point  SO2  monitor.  Modeling,  and 
perhaps  saturation  monitoring  (a  short 
term  study  involving  the  use  of  portable 
monitors  deployed  around  the  source), 
could  be  used  to  determine  the  area  of 
expected  maximum  concentration  based 
on  the  most  predominant  wind 
direction.  One  monitor  would  be  placed 
at  the  fence  line  downwind  of  the 
predominant  wind  direction.  A  second 
monitor  would  be  placed  in  the 
modeled  maximum  concentration  area 
based  on  the  predominant  wind 
direction.  Since  wind  directions  around 
an  SO2  source  may  be  significantly 
different  from  one  season  to  another, 
this  same  procedure  would  be  repeated 
for  the  second  most  frequent  wind 
direction.  For  some  cases,  two  or  more 
of  these  locations  may  coincide  and 
thereby  reduce  the  number  of  monitors, 
or  allow  for  a  State  or  local  agency  to 
locate  sites  in  alternative  locations.  In 
other  cases,  additional  monitors  would 
probably  be  needed  for  situations  of 
complex  terrain  and/or  meteorology. 
The  EPA  also  encourages  the  use  of 
open  path  SO2  analyzers  in  combination 
with  point  SO2  monitors  to  obtain  better 
spatial  coverage  around  the  targeted 
sources.  One  open  path  SO2  analyzer 
using  multiple  monitoring  paths  could 
potentially  replace  several  of  the  point 
SO2  monitors,  depending  on  factors 
.  such  as  meteorology,  terrain,  and 
obstructions.  Open  path  analyzers  may 
be  particularly  useful  in  assessing 
ambient  SO2  concentrations  over  large 
populated  areas,  such  as  parks  and 
recreation  centers,  where  people  are 
expected  to  jog/exercise.  The  EPA 
solicits  comments  on  the  location, 
number  and  type  of  SO2  monitors,  the 
various  available  monitoring 
technologies,  and  the  need  to  waive 
minimum  monitoring  requirements. 

The  concentration  gradients  are 
expected  to  be  sharper  aroimd  these 
targeted  sources  of  SO2  emissions.  As  a 
result,  the  SO2  monitors  located  to 
measure  population  exposures  over  a 
wide  area  are  unlikely  to  adequately 
characterize  these  peaks.  Therefore, 
appendix  D  is  being  revised  to  allow  the 
use  of  microscale  SO2  sites  for  SLAMS 
monitors,  and  to  encourage  middle/ 
neighborhood  scale  measurements  as 
appropriate  in  populated  areas  near 
these  targeted  sources.  The  microscale 
measurements  for  SO2  would  represent 
concentrations  over  an  area  ranging 
from  several  meters  to  up  to  about  100 
meters.  The  EPA  solicits  comments  on 
the  use  of  micro,  middle,  and 
neighborhood  scale  monitors,  both  point 


monitors  and/or  open  path  analyzers, 
around  point  sources  of  SO2  emissions. 

The  EPA  is  also  proposing  that  the 
SO2  monitors  around  these  targeted 
sources  of  SO2  emissions  be  classified  as 
SLAMS  monitors.  Section  2.3  requires 
that  monitoring  be  performed  for  a 
minimum  of  2  years.  After  that  time,  a 
decision  should  be  made  during  the 
annual  network  review  as  to  whether 
the  monitoring  should  be  continued 
around  the  targeted  source,  or  the 
monitors  redeployed  around  a  different 
targeted  source  based  on  measured 
concentration  levels,  changes  in  plant 
process  operations,  etc.  The  EPA  solicits 
comments  on  the  SLAMS  classification 
of  the  SO2  monitors  aroulid  the  targeted 
sources  and  a  waiver  provision  to 
relocate  the  monitors  before  the  full  2 
years  based  on  a  review  of  the  data. 

With  this  proposal,  EPA  is  also 
requiring  tlit;  collection  of  5-minute  SO2 
concentrations  at  the  targeted  sites.  The 
EPA  sohcits  comment  on  the  need  to 
require  5-minute  concentrations  at 
NAMS  or  other  SLAMS  sites,  and  if 
supplementary  criteria  should  be 
considered  for  this  additional  request 
(e.g.,  require  5-minute  SO2  monitor  data 
if  1-hour  concentration  exceeds  some 
level). 

D.  Appendix  F— Annual  SLAMS  Report 

A  proposed  revision  to  section  2.1.1 
of  appendix  F  would  reword  this 
section  to  provide  greater  clarity  and 
add  a  requirement  to  report  the  number 
of  5-minute  hourly  maximum 
observations.  Section  2.1.2  would 
similarly  be  reworded  for  clarity  and  to 
require  that  the  24-hour  averages 
reported  in  the  annual  report  for  SO2  be 
based  on  block  (midnight  to  midnight) 
averaging  periods  and  the  3-hour 
averages  also  to  be  based  on  block 
averaging  periods.  Reporting  of  the 
nimiber  of  values  in  specified  ranges  of 
24-hour  average  concentrations  would 
be  deleted  because  of  new  revisions  to 
40  CFR  part  58  data  reporting 
requirements. 

Reporting  of  5-minute  hourly 
maximums  would  also  be  added.  The 
EPA  sohcits  comments  on  the  need  for 
reporting  additional  summary  data  if  a 
multiple  exceedance  form  of  the 
standard  is  adopted. 

E.  Appendix  G—Air  Quality  Index 
Reporting  and  Daily  Reporting 

The  EPA  proposes  to  revise  the  SO2 
ambient  concentrations  contained  in 
Tables  1  and  2  and  in  Figure  3  to 
correspond  to  the  proposed  new  episode 
criteria  and  significant  harm  levels. 


VIII.  Transition  Issues 

Since  the  existing  NAAQS  would  be 
retained  even  if  a  5-minute  NAAQS  is 
promulgated,  all  existing  requirements 
and  attainment  dates  will  remain  in 
place  as  to  the  existing  NAAQS. 

IX.  Other  Clean  Air  Act  Amendment 
Authorities  Affecting  SO2  Sources 

The  EPA  is  also  developing  a 
voluntary  program  as  part  of  the  acid 
rain  program  to  encourage  nonutility 
sources  to  reduce  their  emissions  of 
S02-  The  voluntary  entry  into  the  acid 
rain  program,  known  as  the  opt-in 
program,  allows  nonaffected  sources 
(nonaffected  under  title  IV),  the 
opportunity  to  receive  their  own 
allowances,  undertake  emission 
reductions  and  trade  the  extra 
allowances  they  would  no  longer  need 
for  compliance  with  the  acid  rain 
program.  Again,  such  participating 
sources  would  be  under  the  sarne 
obligations  to  meet  all  other  air 
regulatory  requirements. 

These  nonutility  sources  that  could 
participate  in  the  opt-in  program  are  the 
same  group  of  sources  of  concern  for 
establishing  a  5-minute  SO2  NA.\QS. 
Assuming  entry  occiu-red  prior  to  the 
imposition  of  the  5-minute  standard,  the 
source  could  accelerate  its  emissions 
reductions  and  offset  the  cost  of  such 
reductions  through  participation  in  the 
opt-in  program.  The  EPA  believes  the 
development  of  options  for  a  5-minute 
SO2  standard  and  the  opt-in  program 
protects  pubUc  health  and  provides  an 
opportunity  for  cost  reduction. 

X.  Public  Participation 

A.  Comments  and  the  Public  Docket 

The  EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
Commenters  are  especially  encouraged 
to  give  suggestions  for  changing  any 
aspects  of  the  proposal  that  they  find 
objectionable.  All  comments,  with  the 
exception  of  proprietary  information, 
should  be  directed  to  Docket  No.  A-94- 
55  with  regard  to  part  51  and  Docket  No. 
A-94-56  with  regard  to  part  58  (see 
ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
cdhsideration  should  clearly  separate 
such  information  from  other  comments 
by:  (1)  Labeling  proprietar>'  information 
"Confidential  Business  Information," 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  Usted  (see 
FOR  FUFTTHER  INFORMATION  CONTACT)  and 
not  to  the  Dublic  docket. 

This  will  help  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket.  If  a  commenter  wants 
EPA  to  use  a  submission  labeled  as 
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confidential  business  information  as 
part  of  the  basis  for  the  final  rule,  then 
a  nonconfidential  version  of  the 
document,  which  summarizes  the  key 
data  or  information,  should  be  sent  to 
the  docket.  Information  covered  by  a 
claim  of  confidentiality  will  be 
disclosed  by  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiaUty  accompanies  the 
submission  when  it  is  received  by  EPA, 
the  submission  may  be  made  available 
to  the  public  without  notifying  the 
commenters. 

B.  Public  Hearing 

Anyone  who  wants  to  present 
testimony  about  this  proposal  at  the 
public  hearing  (see  DATES)  should,  if 
possible,  notify  the  contact  person  (see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  day  of  the 
hearing.  The  contact  person  should  be 
given  an  estimate  of  the  time  required 
for  the  presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
those  who  have  not  notified  the  contact 
earlier.  This  testimony  wall  be 
scheduled  on  a  first-come,  first-serve 
basis  to  follow  previously  scheduled 
testimony. 

The  EPA  requests  that  approximately 

50  copies  of  the  statement  or  material  to 
be  presented  be  brought  to  the  hearing 
for  distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  1  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 
material  before  the  hearing.  Such 
advance  copies  should  be  submitted  to 
the  contact  person  Usted. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submissions  should  be  directed  to 
Docket  No.  A-94-55  with  regard  to  part 

51  and  Docket  No.  A-94-56  with  regard 
to  part  58  (see  ADDRESSES). 

Joseph  W.  Paisie  is  hereby  designated 
Presiding  Officer  of  the  hearing.  The 
hearing  will  be  conducted  informally, 
and  technical  rules  of  evidence  will 
apply.  A  written  transcript  of  the 
hearing  will  be  placed  in  the  above 
docket  for  review.  Anyone  desiring  to 
purchase  a  copy  of  the  transcript  should 
make  individual  arrangements  with  the 
court  reporter  recording  the  proceeding. 


XI.  Administrative  Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  ,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  its  potential  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  as  discussed  in  the 
related  SO?  NAAQS  proposal  package 
on  November  15,  1994  (59  FR  58958). 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  pubUc  record. 

The  EPA  has  prepared  a  draft 
regulatory  impact  analysis  (RIA)  based 
on  information  developed  by  several 
EPA  contractors.  It  includes  estimates  of 
costs,  benefits,  and  net  benefits 
associated  with  alternative  SO2  NAAQS. 
The  draft  analysis,  entitled  Regulatory 
Impact  Analysis  of  the  National 
Ambient  Air  Quality  Standards  for  SO2- 
Draft,  is  available  from  the  address 
given  above.  The  draft  RIA  estimates  the 
cost  for  the  short-term  SCb  NAAQS 
regulatory  alternative.  The  cost  estimate 
for  the  short-term  SCh  NAAQS 
alternative  represent  a  snapshot  of  the 
estimated  total  industry  costs  that  could 
be  incurred  at  some  unspecified  time  in 
the  future  following  full  implementation 
of  a  short-term  SO2  NAAQS.  The  costs 
are  based  on  the  use  of  add-on  control 
devices  and  fuel  switching  to  lower- 
sulfur  fuels.  Given  that  EPA  believes 
that  many  soiuces  will  be  able  to  reduce 
their  peaks  tiuough  other,  .  -^  , 


nontechnological  means,  this 
assumption  may  result  in  overstating 
costs.  With  this  caveat  in  mind, 
nonutihty  annuaUzed  costs  are 
estimated  to  be  approximately  $250 
miUion  for  an  ambient  SO2 
concentration  for  a  0.06  ppm,  5  annual 
exceedance  concentration  levels  are 
estimated  to  be  approximately  $160 
million.  It  is  estimated  that  SO2  will  be 
reduced  by  approximately  910,000  tons, 
and  560,000  tons  for  1  and  5  exceedance 
cases,  respectively.  Incremental  to  the 
title  IV  requirements  and  attainment  of 
the  existing  SCb  NAAQS,  total  utility 
annualized  costs  in  2005  are  estimated 
to  be  an  additional  $1.5  biUion  for  the 
0.06  ppm,  1  expected  exceedance  case, 
and  $400  million  for  the  5  eispected 
exceedance  case.  Estimated  total  utility 
SO2  emissions  in  2005  are  not  expected 
to  change  given  the  title  IV  emissions 
trading  program. 

Administrative  costs  are  estimated  to 
be  approximately  $18  million  for  the 
short-term  NAAQS  regulatory 
alternative.  Monitoring  costs  are 
estimated  to  be  minimal. 

However,  EPA  has  not  completed  its 
cost  analysis  of  the  section  303 
regulatory  alternative  which  EPA 
believes  will  be  less  than  the  SO2 
NAAQS  regulatory  alternative.  The  EPA 
intends  to  complete  this  analysis  and 
make  it  available  to  the  public  by  the 
end  of  January  1995.  The  EPA  will 
announce  the  availability  of  this 
analysis  in  the  Federal  Register  as  soon 
as  it  is  available.  A  final  RIA  will  be 
issued  at  the  time  of  promulgation  of 
final  standards.  Neither  the  draft  RIA 
nor  the  other  contractor  reports  have 
been  considered  in  issuing  this 
proposal. 

The  regulations,  implementation  of 
the  revised  SO2  NAAQS,  the  retained 
existing  NAAQS.  and  the  section  303 
program,  have  been  submitted  to  OMB 
for  review  under  Executive  Order 
12866.  Any  vnitten  comments  from 
OMB  and  any  EPA  responses  to  those 
comments  are  in  the  public  docket  for 
this  rulemaking. 

B.  Impact  on  Reporting  Requirements 

Air  quahty  monitoring  activities  that 
would  occur  as  a  result  of  the  SO2 
NAAQS  proposal  could  increase  the 
costs  and  man-hour  burdens  to  State 
and  local  agencies  for  conducting 
ambient  SO2  surveillance  required  by  40 
CFR  part  58  and  currently  approved 
under  OMB  Control  Number  2060-0084. 
Temporarily-increased  costs  could 
'result  from  the  relocation  of  some 
monitors  currently  operated  as  part  of 
the  SLAMS  networks  and  from  the 
purchase  and  operation  of  additional 
monitors  in  a  small  number  of  agencies. 


However,  some  or  all  of  these  costs 
could  be  offset  by  savings  in  existing 
monitoring  networks.  As  a  result,  to  the 
extent  that  additional  monitoring  costs 
will  be  incurred  at  all,  EPA  expects  that 
these  costs  will  be  minimal. 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.0940.11)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch. 
EPA,  401  M  St.,  S.W.  (Mail  Code  2136), 
Washington,  DC  20460.  or  by  calling 
(202) 260-2740. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch.  EPA. 
401  M  St.,  S.W.  (Mail  Code  2136), 
Washington,  DC  20460.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C,  600  et  seq,  the  .Agency  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

A  decision  to  revise  the  cunent 
NAAQS  for  SO2  or  set  a  triggei  level  for 
implementation  of  a  section  303 
program  would  impose  no  new  major 
requirements.  It  is  expected  that 
following  the  promulgation  of  a  revised 
SO2  NAAQS,  additional  nonattainment 
areas  will  be  designated  and  will  thus 
have  to  submit  SIP  revisions  imposing 
additional  control  requirements  on 
affected  sources. 

Furthermore,  the  control  measures 
necessary  to  attain  and  maintain  the 
NAAQS  or  implement  a  section  303 
program  are  developed  by  the  respective 
States  as  part  of  their  SIP's.  In  selecting 
such  measures,  the  States  have 
considerable  discretion  so  long  as  the 
mix  of  controls  selected  is  adequate  to 
attain  and  maintain  the  NAAQS  or  not 


exceed  the  section  303  trigger  level. 
Whether  a  particular  NAAQS  would 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  therefore, 
depends  on  how  the  States  would 
choose  to  implement  it.  For  these 
reasons,  any  assessment  performed  by 
EPA  on  the  costs  of  additional  SIP 
requirements  at  this  time  would 
necessarily  be  speculative.  On  the  basis 
of  the  above  considerations  and 
findings,  and  as  required  by  section  605 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  the  Administrator 
certifies  that  this  regulation  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Reduction  of  Governmental  Burden 
Executive  Order  12875  ("Enhancing 
the  Intergovernmental  Partnership")  is 
designed  to  reduce  the  burden  to  State, 
local,  and  tribal  governments  of  the 
cumulative  effect  of  unfunded  Federal 
mandates.  The  Order  recognizes  the 
need  for  these  entities  to  be  free  ft'om 
unnecessary  Federal  regulation  to 
enhance  their  ability  to  address 
problems  they  face  and  provides  for 
Federal  agencies  to  grant  waivers  to 
these  entities  from  discretionary  Federal 
requirements.  The  Order  applies  to  any 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local,  or  tribal  government.  The  EPA  is 
required  by  statute  to  review 
periodically  and.  as  necessary,  revise 
the  national  ambient  air  quality 
standards,  and  to  call  on  States  to 
develo'p  plans  to  attain  and  maintain 
these  standards.  However,  this  action 
also  includes  a  request  for  comment  on 
the  adoption  of  a  section  303  program, 
as  well  as  a  proposal  to  establi.sh  a 
targeted  monitoring  network,  neither  of 
these  actions  is  explicitly  mandated  by 
statute.  Therefore,  in  accordance  with 
the  purposes  of  Executive  Order  12875, 
EPA  will  consult  with  representatives  of 
State,  local,  and  tribal  governments  to 
inform  them  of  the  requirements  for 
implementing  the  alternative  regulatory 
measures  being  proposed  to  address 
short-term  peak  SO2  exposures.  The 
EPA  will  summarize  the  concerns  of  the 
govermnental  entities  and  respond  to 
their  comments  prior  to  taking  final 
action. 

The  EPA  anticipates  that  there  will  be 
no  additional  cost  burden  imposed  on 
States  in  order  to  implement  the 
monitoring  requirements  proposed  in 
this  notice.  In  general,  costs  incurred  for 
relocating  monitors  will  be  offset  bv 
operating  costs  saved  from 
discontinuing  SLAMS  and  NAMS 
monitors.  For  more  detail  the  reader  is 
referred  to  the  section  on  resource 
concerns  for  relocating  monitors  under 


the  targeted  implementation  strategy 
section  discussed  earlier  in  this  notice 
or  to  the  supporting  statement  for  the 
information  collection  request. 

E.  Environmental  Justice 

Executive  Order  12898  requires  that 
each  Federal  agency  shall  make 
achieving  environmental  justice  part  of 
its  mission  by  identifying  and 
addressing,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  or  enviroimiental  effects 
of  its  programs,  policies,  and  activities 
on  minority  and  low-income 
populations.  The  requirements  of 
Executive  Order  12898  have  been 
addressed  in  the  draft  RIA  cited  above. 

On  average,  approximately  25  percent 
of  the  total  population  and  14  percent 
of  total  households  residing  in 
geographic  areas  that  are  potentially 
impacted  by  short-term  SOj  peaks  of 
0.60  ppm  or  greater  are  nonwhite  and 
below  the  poverty  level,  respectively. 
These  estimates  exceed  the  national 
averages  of  19.7  percent  and  12.7 
percent,  respectively.  It  also  follows 
that,  on  average,  25  percent  of  the 
asthmatics  potentially  exposed  to  short- 
term  SO2  peaks  of  0.60  ppm  or  greater 
are  nonwhite.  Upon  closer  examination. 
44  percent  of  these  potentially  SO2- 
impacted  areas  have  a  nonwhite 
population  greater  than  the  national 
average  with  24  percent  between  1  and 

2  times  greater,  10  percent  between  2 
and  3  times  greater,  7  percent  between 

3  and  4  times  greater,  and  3  percent 
between  4  and  5  times  greater. 
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Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  EPA  proposes  to  amend 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401(a)(2).  7475(e), 
7502  (a)  and  (b),  7503,  7601(a)(1)  and  7602. 

2.  In  §  51.151  of  subpart  H,  the  entry 
for  "Sulfur  dioxide"  is  revised  to  read 
as  follows: 

§  51 . 1 51    Significant  harm  levels. 

*        *        *        *  ^      * 

Sulfur  dioxide — 0.29  parts  per  million  (750 
micrograms/cubic  meter),  24-hour  average. 


3.  In  appendix  L  to  part  51. 
paragraphs  1.1  (b).  (c),  and  (d)  are 
amended  by  revising  the  entries  for 
"SO2"  to  read  as  follows: 

Appendix  L  to  Part  51 — Example 
Regulations  for  Prevention  of  Air 
Pollution  Emergency  Episodes 

***** 

1.1  *  *  * 
(b)*  *  * 

SO:— 0.19  ppm  (500  Mg/m').  24-hour 
average. 

***** 

(c)*   *   * 

SO2— 0.23  ppm  (600  jig/m^).  24-hour 
average. 

***** 

(d)*   *   * 

SO2— 0.26  ppm  (675  fig/m^).  24-hour 
average. 

***** 


Subpart  T— Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  ttte 
Federal  Transit  Act 

4.  Section  51.465  is  added  to  Subpart 
T  to  read  as  follows: 

§  51 .465    Contingency  plans. 

(a)  Each  plan  must  include  a 
contingency  plan  which  must,  as  a 
minimum,  provide  for  taking  action 
necessary  to  prevent  further  violations 
of  the  5-minute  trigger  level  for  sulfur 
dioxide  (SO2]  attributable  to  emissions 
from  a  source  once  one  exceedance  has 
occurred.  The  5-minute  trigger  level  is 
0.60  parts  per  million  (ppm),  not  to  be 
exceeded  more  than  once  per  calendar 
year,  as  determined  in  accordance  with 
appendix  Y  to  this  part. 

fb)  Each  contingency  plan  must 
.  provide  that: 

(1)  Within  30  days  of  determination  of 
a  violation  of  the  trigger  level,  the  State 
shall  carry  out  a  compliance  inspection 
of  any  source  whose  emissions  may 
have  resulted  in  or  contributed  to  Uie 
violation  of  the  trigger  level. 

(2)  If  the  source  is  out  of  compliance 
with  applicable  SO2  emission  limits 
then,  within  30  days  of  completing  the 
compliance  inspection  in  paragraph 
(b)(1)  of  this  section,  the  State  shall  take 
enforcement  action  to  bring  the  source 
into  compliance. 

(3)  If  the  source  is  in  compliance  with 
applicable  SO2  emission  limits  then, 
within  60  days  of  completing  the 
compliance  inspection  in  paragraph 
(b)(1)  of  this  section,  the  State  shall 
develop  and  implement  an  enforceable 
emission  reduction  plan  with  a 
compliance  schedule  to  address  the 
cause  of  the  emissions  producing  the 
trigger  level  violation.  The  schedule 
shall  provide  for  implementation  of  all 
actions  necessary  to  prevent  further 
violations  of  the  trigger  level  as 
expeditiously  as  practicable.  This 
emission  reduction  plan  must  be 
submitted  to  EPA  as  a  revision  to  their 
State  implementation  plan  within  1  year 
of  completing  the  compliance 
inspection  in  paragraph  (b)(1)  of  this 
section. 

(4)  If  in  carrying  out  the  compliance 
inspection  referred  to  in  paragraph 
(b)(1)  of  this  section,  the  State 
determines  that  the  source  is  out  of 
compliance  with  its  applicable  SO2 
emission  limits  but  also  detcsrmines  that 
bringing  the  source  into  compliance 
with  its  applicable  emission  limits 
would  not  be  likely  to  prevent  further 
exceedances  of  ihe  trigger  level,  then  the 
State  and  source  shall  develop  and 


UMI 


implement  an  emission  reduction  plan 
as  described  in  paragraph  (b)(3)  of  this 
section. 

5.  Appendix  Y  is  added  to  part  51  to 
read  as  follows: 

Appendix  Y  to  Part  51— Interpretation 
of  the  5-Minute  Trigger  Level  for  Sulfur 
Dioxide 

1 .0    General 

a.  This  appendix  explains  the 
computations  necessary  for  analyzing  sulfur 
dioxide  data  to  determine  whether  the  5- 
minute  trigger  level  specified  in  §  51.400(a), 
subpart  T,  has  been  exceeded  and  whether 
the  5-minute  trigger  level  has  been  violated. 
Sulfur  dioxide  is  measured  in  the  ambient  air 
by  the  reference  method  specified  in 
appendix  A  of  this  part  or  an  equivalent 
method  designated  in  accordance  with  part 
53  of  this  chapter. 

b.  Several  terms  used  in  this  appendix 
must  be  defined.  A  "S-minute  hourly 
maximum"  for  SO;  refers  to  the  highest  of 
the  12  possible  nonoverlapping  5-minute  SOj 
averages  calculated  or  measured  during  a 
clock  hour.  The  term  "exceedance  '  of  the  5- 
minute  trigger  level  concentration  means  a  5- 
minute  hourly  maximum  value  that  is  greater 
than  the  5-minute  trigger  level  after  rounding 
to  the  nearest  hundredth  ppm  (i.e.,  values 
ending  in  or  greater  than  0.005  ppm  are 
rounded  up;  e.g.,  a  value  of  0.605  would  be 
rounded  to  0.61,  which  is  the  smallest  value 
for  an  exceedance).  The  term  "year"  refers  to 
a  calendar  year.  The  term  "quarter  '  refers  to 
a  calendar  quarter.  The  5-rainute  SO2  trigger 
level  is  expressed  in  terms  of  the  number  of 
expected  exceedances  per  year  by  adjusting 
for  missing  data  (if  required)  and  by 
averaging  over  a  2-year  period. 

2.0    Trigger  Level  Determination 

a.  The  5-minute  trigger  level  is  not  violated 
when  the  number  of  expected  exceedances 
per  year  is  less  than  or  equal  to  one.  In 
general,  this  determination  is  to  be  made  by 
recording  the  number  of  5-minute  hourly 
maximum  exceedances  at  a  monitoring  site 
for  each  year,  using  the  calculations  in 
section  3.2  to  compensate  for  missing  data  (if 
required),  averaging  the  number  of 
exceedances  over  a  2-year  period,  and 
comparing  the  number  of  exceedances 
(rounded  to  the  nearest  integer)  to  the 
number  of  allowable  exceedances. 

b.  Although  it  is  necessary  to  meet  the 
minimum  data  completeness  requirements  to 
use  the  computational  formula  described  in 
section  3.2,  this  criterion  does  not  apply 
when  there  are  obvious  exceedance 
situations  which  contribute  to  a  violation. 
For  example,  when  a  site  fails  to  meet  the 
completeness  criteria,  violation  of  the  5- 
minute  trigger  level  can  still  be  established 
on  the  basis  of  the  observed  number  of 
exceedances  in  a  year  (e.g.,  three  observed 
exceedances  in  a  single  year). 

3.0  Calculations  for  the  5-Minute  Trigger 
Level 

3.1  Calculating  a  5-Minule  Hourly 
Maximum 

A  5-minute  hourly  maximum  value  for  SO; 
is  the  highest  of  the  5-minute  averages  from 


the  12  possible  nonoverlapping  periods 
during  a  clock  hour.  These  5-minute  values 
shall  be  rounded  to  the  nearest  hundredth 
ppm  (fractional  values  equal  to  or  greater 
than  0.005  ppm  are  rounded  up).  A  5-minute 
maximum  shall  be  considered  valid  if:  (1)  5- 
minute  averages  were  available  for  at  least  9 
of  the  12  5-minute  periods  during  the  clock 
hour,  or  (2)  the  value  of  the  5-minute  average 
exceeds  the  level  of  the  5-minute  trigger 
level. 

3.2    Calculating  Expected  Exceedances  for  a 
Year 

a.  Because  of  practical  considerations,  a  5- 
minute  maximum  SO3  value  may  not  be 
available  for  each  hour  of  the  year.  To 
account  for  the  possible  effect  of  incomplete 
data,  an  adjustment  must  be  made  to  the  data 
collected  at  a  particular  monitoring  location 
to  estimate  the  number  of  exceedances  in  a 
year.  The  adjustment  is  made  on  a  quarterly 
basis  to  ensure  that  the  entire  year  is 
adequately  represented.  In  this  adjustment, 
the  assumption  is  made  that  the  fraction  of 
missing  values  that  would  have  exceeded  the 
trigger  level  is  identical  to  the  fraction  of 
measured  values  above  this  level. 

b.  For  all  NAMS  and  SLAMS  sites  that 
report  5-minute  SO;  data,  the  computation 
for  incomplete  data  is  to  be  made  for  all  sites 
with  50  to  9C  percent  complete  data  in  each 
quarter.  If  a  site  has  more  than  90  percent 
complete  data  in  a  quarter,  no  adjustment  for 
missing  data  is  required.  If  a  site  has  less 
than  50  percent  complete  data  in  a  quarter, 
no  adjustment  for  missing  data  is  required 
and  the  observed  exceedances  are  used. 

c.  The  estimate  of  the  expected  number  of 
exceedances  for  the  quarter  is  equal  to  the 
obser\'ed  number  of  exceedances  plus  an 
increment  associated  with  the  missing  data. 

1.  The  following  formula  must  be  used  for 
these  computations: 

eq=v^+((v^/n4)x(N^  -  n^l=v.,xN,/n.,    (l) 
Where: 

e^=the  expected  number  of  exceedances  for 

quarter  q, 
v^=the  obserxed  number  of  exceedances  for 

quarter  q, 
Nq=the  number  of  hours  in  quarter  q,  and 
ny=the  number  of  hours  in  the  quarter  with 

valid  5-minute  hourly  SO;  maximums 
q=the  index  for  each  quarter.  q=l,  2,  3  or  4. 

2.  The  expected  number  of  exceedances  for 
the  quarter  niust  be  rounded  to  the  nearest 
hundredth  (fractional  values  equal  to  or 
greater  than  0.005  are  rounded  up). 

d.l.  The  expected  number  of  exceedances 
for  the  year,  e.  is  the  sum  of  the  estimates  for 
eac  h  quarter. 


1=1 

2.  The  expected  number  of 
exceedances  for  a  single  year  must  be 
rounded  to  one  decimal  place  (fractional 
values  equal  to  or  greater  than  0.05  are 
rounded  up). 

e.  The  number  of  e.xceedances  is  then 
estimated  by  averaging  the  individual 
annual  estimates  over  a  2-year  period, 
rounding  to  the  nearest  integer,  and 


comparing  with  the  allowable 
exceedance  rate  of  one  per  year 
(fractional  values  equal  to  or  greater 
than  0.5  are  rounded  up;  e.g..  an 
expected  number  of  exceedances  of  1.5 
would  be  rounded  to  2,  which  is  the 
lowest  value  for  violating  the  trigger 
level, 
f.  Example. 

1.  During  the  most  recent  quarter, 
1210  out  of  a  possible  2208  5-minute 
hourly  maximums  were  recorded,  with 
one  observed  exceedance  of  the  5- 
minute  trigger  level.  Using  formula  [l], 
the  expected  number  of  exceedances  for 
the  quarter  is: 

eq  =  1  x  2208/1210  =  1.825  or  1.83 

2.  If  the  expected  exceedances  for  the 
other  4  quarters  were  0.0.  then  using 
formula  [2].  the  expected  number  of 
exceedances  for  the  year  is: 

1.83  ■¥  0.0  +  0.0  -^  0.0  =  1.83  or  1.8 

3.  If  the  expected  number  of 
exceedances  for  the  previous  year  was 
0.0,  then  the  expected  number  of 
exceedances  is  estimated  by: 

(1.8 -►  0.0)72  =  0.9  or  1 

4.  Since  1  is  not  greater  than  the 
allowable  number  of  exceedances,  this 
monitoring  site  would  not  violate  the 
trigger  level. 

PART  58— AMBIENT  AIR  QUALITY 
SURVEILLANCE 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  Sees  110,  301  (a),  and  319  of  the 
Clean  Air  Act  as  amended,  (42  U.S.C  7410. 
7601(a),  and  7619). 

2.  Section  58.1  is  amended  by  adding 
and  reserving  paragraphs  (aa)  through 
(hh)  and  by  adding  paragraphs  (ii)  and 
(jj)  to  read  as  follows: 

§58.1    Definitions. 

***** 

(ii)  "Metropolitan  Statistical  Area  ' 
means  the  most  recent  area  as 
designated  by  the  U.S.  Office  of 
Management  and  Budget  and 
population  figures  from  the  U.S.  Bureau 
of  the  Census.  The  Department  of 
Commerce  defines  a  metropolitan  area 
as  "one  of  a  large  population  nucleus, 
together  with  adjacent  communities 
which  have  a  high  degree  of  economic 
and  social  integration  with  that 
nucleus." ' 

(jj)  "Consolidated  Metropolitan 
Statistical  Area"  means  the  most  recent 
area  as  designated  by  the  U.S.  Office  of 
Management  and  Budget  and 
population  figures  from  the  Bureau  of 


'  IJ.S.  Bureau  of  the  Census.  "Slatislical  Atjst.'art 
of  the  United  States:  1993",  (113th  Edition), 
Washir.glon.  DC(1993). 
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thu  Cen.sus.  The  Department  of 
Commen:e  provides  "that  within 
inetropnlitan  complexes  of  1  million  or 
more  population,  separate  component 
areas  are  defined  if  specified  criteria  are 
met.  Such  areas  are  designated  primary 
metropolitan  statistical  areas  (PMSAs): 
and  any  area  containing  PMSA's  is 
designated  a  consolidated  metropolitan 
statistical  area  (CMSA)."^ 
•        *        *        •        * 

3.  In  appendix  C  to  part  58.  section 
2.4  is  added  to  read  as  follows: 

Appendix  C — Ambient  Air  Quality 
Monitoring  Methodology 

»        •        *        •        * 

2.4    A  monitoring  method  for  SO;  used  for 
obtaining  .S-minutc  average  concentrations  in 
(iinncttion  with  targeted  monitoring  of  an 
SO:  source  likely  to  produce  short-duration, 
high-level  concentration  peaks  must  be  a 
designated  reference  or  equivalent  method  as 
defined  in  §  50.1  of  this  chapter  and  must 
meet  the  supplemental  spccificalions  for  5- 
minutc  monitoring  given  in  table  B-1  of  part 
5;t  of  this  chapter. 
***** 

4.  In  appendix  D  to  part  58,  .section  1. 
the  last  two  sentences  of  the  third 
paragraph  are  removed,  and  replaced  by 
four  new  sentences  to  read  as  follows: 

Appendix  D — Network  Design  for  Stale 
and  Local  Air 

Monitoring  Stations  (SLAMS).  National 
Air  Monitoring  Stations  (NAMS).  and 
Photochemical  Assessment  Monitoring 
Stations  (PAMS) 


1.  *  *  ■ 

*     •     •     It  should  Im!  noted  that  this 
app«!ndix  contains  no  criteria  for  determining 
the  total  number  of  stations  in  SLAMS 
networks.  A  minimum  number  of  lead 
SLAMS  is  prescribed  as  well  as  a  minimum 


rrquircil  numlier  of  SO2  SLAMS  for  tho.se 
counties  not  within  the  boundaries  of  any 
CMSA/MSA.  Also,  a  minimum  required 
numlwr  of  SO;  SLAMS  is  listed  for  targetetl 
sources  of  SO^  emissions.  The  optimum  size 
of  a  particular  SLA.MS  network  involves 
trade-offs  among  data  needs  and  available 
resources  which  EPA  believes  can  best  be 
resolved  during  the  annual  network  design 
review  process. 


§2.3    (Amended] 

5.  In  appendix  D.  the  first  paragraph 
of  .section  2.3  is  revised,  and  a  new 
paragraph  is  added  between  the  first 
and  second  paragraphs  to  read  as 
follows; 


2.3   •    *    * 

The  spatial  s(  ales  for  SO;  SLAMS 
monitoring  are  the  micro,  middle, 
neighborhood,  urban,  and  regional  scales. 
The  most  important  spatial  scales  to 
effectively  characterize  the  emissions  of  SO; 
from  stationary  sources  are  the  micro, 
middle,  and  neighborhood  scales.  Because  ot 
the  nature  of  S();  emissions  and  the  nature 
of  distributions  over  metropolitan  areas,  the 
neighborhood  scale  is  the  most  likely  scale  to 
be  represented  by  a  single  measurt^ment  in 
the  metropolitan  area  where  the 
concentration  gradients  are  less  steep,  but 
only  if  the  undue  effects  from  local  sources 
(minor  or  major  jx)int  sources]  can  be 
eliminated.  Urban  scales  would  represent 
areas  where  the  concentrations  are  uniform 
over  a  larger  geographical  area.  Regional 
scale  measurements  would  be  associated 
with  rural  areas  and  urban  background 
measurements. 

Microscale — Emissions  from  stationar>' 
sources  may.  under  certain  plume 
conditions,  result  in  high  5-minute  and  24- 
hour  ground  level  concentrations  at  the 
microscale  level.  The  microscale 
measurements  would  represent  an  an^i 


impacted  by  the  plume  with  dimensions 
extending  up  to  approximately  100  meters. 

***** 

6.  In  appendix  D.  se<:tion  2.3,  a 
sentence  is  added  to  the  end  of  the 
paragraph  titled  "Middle  Scale"  to  read 
as  follows: 


2.3  *  •  * 

Middle  Scalu  •  *  *  Emissions  from 
stationary  sources  that  cover  larger 
geographic  areas  may  also  result  in  high  .■>- 
minute  and  24-h()ur  SO;  concentrations. 
***** 

7.  In  appendix  D.  section  2.3,  a 
sentence  is  added  to  the  last  paragroph 
to  read  as  follows: 

***** 

2.3   *    •    ' 

*   *   •  The  use  of  SO;  saturation  monitors 
is  encouraged  to  determine  the  areas  of 
maximum  concentration  from  sources  of  .SO; 
emissions  as  an  aid  t'l  lo<:ating  reference  or 
equivalent  SO;  monitors. 
***** 

8.  In  appendix  D,  §2.3,  seven  new 
paragraphs  are  added  at  the  end  of  this 
section  to  read  as  follows: 

***** 

The  required  number  of  sites  needed  to 
measure  SO;  concentrations  for  population 
exposure  in  the  metropolitan  areas  of  the 
counties  are  discussed  in  section  3.2  of  this 
appendix.  However,  there  may  be  significant 
point  source  emissions  in  other  counties 
which  are  not  within  the  geographic 
Imundaries  of  any  CMS.A/.MS.\.  To  detemiiiM! 
the  SO2  concentrations  and  exposures  for 
these  counties,  a  minimum  numbc-r  of 
SL.AMS  SO;  monitors  will  be  required.  T;ihle 
2  shows  the  minimum  required  number  of 
SLAMS  SO;  monitors  for  those  counties 
which  are  not  a  part  of  any  CMSA/MSA  and 
also  have  SO;  emissions  greater  than  20,000 
tons/year  as  defined  in  thi;  .Air  Facility 
Subsystem  of  AIKS. 


Table  2.— State  and  Local  Air  Monitoring  Stations  Criteria 


Area 

SO;  emissions  (tons'year) 

Minimum  number 
of  SO;  stations 

Counties  (or  parts  of  counties)  not  included  in  any  CMSA/'MSA  

>1 00,000 

20,000-100.000 

<20,000 

2 

1 
0 

Monitors  Ujcated  to  meet  this  requirement 
would  generally  be  either  middle  or 
neighborhood  scale  of  representat;veness  to 
measure  population  exposure.  The  monitors 
<ire  not  necessarily  required  to  be  located  in 
the  county  where  the  SO;  emissions 
originate,  but  should  he  located  in  the 
maximum  concentration  area.  The  maxinuim 
concentration  area  may  be  determined  by 
modeling  the  SO;  emission  sources  and/or  in 
combination  with  .SO;  saturation  monitoring 
studies. 


.s,..-  i<i<.iiioi«-  1  in  piiragraph  (iiinf  this  section. 


The  EPA  will  consider  a  request  to  waive 
all  or  part  of  these  requirements  for  these 
areas.  If  monitoring  has  been  conducted  for 
a  minimum  of  2  years  and  the  measured 
concentrations  were  low,  then  EPA  will 
consider  a  request  to  waive  all  or  part  of  the 
monitoring  requirement  in  accordance  with 
EPA  guidelines. 

In  addition  to  the  above  requirement  for 
SO;  monitors.  .SLAMS  monitors  are  required 
to  be  deployeil  around  targeted  sources  of 
.SO;  emissions  in  order  to  produce  5-minute, 
3-hour,  24-hour,  and  annual  average 
concentration  measurements.  A  listing  of 


which  sources  are  to  be  monitored,  the 
schedule  for  monitoring,  and  the  rationale  tor 
selecting  the  sources  shall  be  prepared  by  the 
State  in  a  targeted  SO;  monitoring  plan  to  be 
reviewed  as  part  of  the  annual  SLAMS 
network  review.  The  implementation  of  this 
plan  will  be  as  expeditious  as  practicable. 

To  adequately  monitor  and  characterize  air 
quality  around  point  sources  of  SO; 
emissions  would  require  multiple  point 
mcmitors  or  open  path  analyzers  (or  a 
combination  of  both).  Financial  and  pr.ictical 


constraints  may  prohibit  the  deployment  of 
large  numbers  of  SO;  monitors  around  these 
targeted  sources.  Therefore,  a  modest 
network  with  a  minimum  requirement  of  four 
SO;  monitors  around  each  fai^eted  source 
will  be  used.  If  open  path  analyzers  with 
multiple  paths  are  used,  each  monitoring 
path  could  potentially  be  substituted  for  one 
point  SO;  monitor.  Modeling  and/or 
saturation  sampling  may  be  used  to 
determine  the  general  area{s)  of  expected 
maximum  SO;  concentrations  based  on  the 
most  predominant  wind  direction.  One 
monitor  will  be  located  at  the  fence  line 
downwind  of  the  most  predominant  wind 
direction,  and  a  second  monitor  will  be 
located  in  the  modeled  maximum 
concentration  area  based  on  the  most 
predominant  wind  direction.  Since  wind 
directions  frequently  change  from  one  season 
to  another,  the  second  most  predominant 
wind  direction  will  be  used  to  locate  the 
second  pair  of  monitors.  The  third  monitor 
will  be  located  at  the  fence  line  downwind 
of  the  second  most  predominant  wind 
direction,  and  the  fourth  monitor  will  be 
located  in  the  modeled  maximum 
concentration  area  based  on  the  second  most 
predominant  wind  direction.  However,  for 
situations  where  there  is  complex  terrain 
and/or  meteorology,  additional  monitors  may 
be  required  to  adequately  monitor  the 
emissions. 

In  some  cases,  it  is  simply  not  practical  to 
place  monitors  at  the  indicated  modeled 
locations  of  maximum  concentrations.  Some 
examples  may  include  locations  over  open 


bodies  of  water,  on  rivers,  swamps,  cliffs,  etc. 
The  EPA  Regional  Offices  and  the  State  or 
local  air  pollution  control  agencies  should 
determine  alternative  locations  and 
alternative  network  designs  on  a  case-by-case 
basis. 

The  use  of  SO;  monitoring  around  targeted 
sources  of  SO;  emissions  is  intended  to 
capture  high  5-minute  peak  concentrations  as 
well  as  exceedances  of  the  3-hour,  24-hour, 
and  annual  mean  standards  for  SO;. 
However,  there  will  be  cases  where  this 
monitoring  strategy  will  be  implemented 
around  the  targeted  sources  of  SO2  emissions, 
and  the  resulting  measured  SO2 
concentrations  will  be  low.  Therefore,  SO; 
monitoring  around  a  targeted  source  must  be 
conducted  for  a  minimum  of  2  years  to 
account  for  fectors  such  as  year-to-year 
variability  in  meteorology,  change  of  plant 
processes,  etc.  If  monitoring  has  been 
conducted  for  a  minimum  of  2  years,  and  the 
concentrations  were  low,  then  a  decision 
could  be  made  in  the  annual  SLAMS  network 
review  between  the  EPA  Regional  Office  and 
the  State  or  local  air  pollution  control  agency 
to  move  the  SO;  monitors  to  another  fai;geted 
source  of  SO;  emissions.  In  general,  it  is 
more  important  to  monitor  around  another 
targeted  source  of  SO;  emissions  than  to 
retain  monitors  around  a  source  with 
demonstrated  low  SO;  concentrations. 

9.  In  appendix  D.  the  first  two 
sentences  of  the  first  paragraph  of 
section  3  are  removed  and  the  following 


two  sentences  are  added  to  read  as 
follows: 


The  NAMS  must  be  stations  selected  from 
the  SLAMS  network  with  emphasis  given  to 
urban  and  multisource  areas.  Areas  to  be 
monitored  must  be  selected  based  on  the 
CMSA/MSA  population  and  pollutant 
emission  concentration  levels  as  defmeii  in 
theAirFacility  .Subsystem  of  AIRS.  *   •   • 
•         •         •         •         • 

10.  In  appendix  D.  the  first  paragraph 
in  section  3.2  and  Table  3  are  revised  to 
read  as  follows: 


3.2    Sulfur  Dioxide  (SO.)  Design  Criteria  for 
NAMS. 

It  is  desirable  to  have  several  NAMS  in  the 
more  polluted  and  densely  populated  urban 
and  multisource  areas  to  characterize  the 
national  and  regional  SO;  air  quality  trends 
and  geographical  patterns.  Table  3  shows  the 
required  number  of  NAMS  monitors  in  the 
metropolitan  areas  to  accomplish  this 
purpose.  These  neighborhood  scale 
monitoring  stations  (which  would  be  located 
within  the  boundaries  of  the  CMSA/MSA) 
would  normally  be  classified  as  category  (a) 
or  (b)  as  discussed  in  section  3.  The  actual 
number  and  location  of  the  NAMS  must  b«! 
determined  by  the  EPA  Regional  Office  and 
the  State  agencv,  subject  to  the  apjiroval  of 
EPA  Headquarters  (OAR). 


Table  3.— National  Air  Monitoring  Station  Criteria 


CMSA/MSA  population 


>1. 000.000  

200,000-1.000,000 

50.000-200,000  .... 


SO;  emissions 
(tons/year) 


200,000 

100,000-200,000 

0-100,000 

>200,000 

100.000-200.000 

20,000-100.000 

>20.000 

>1()().()0() 

20,000-100.000 

OUKIO 


Minimum 
required 
numt)er 
SO;  sta- 
tions 


3 
2 

1 
3 
2 
1 

0 
2 
1 
0 


11.  In  appendix  D.  section  5.  Table  5  is  amended  by  revising  the  entry  for  "Micro"  to  read  as  follows- 

* 

5.  *   •   • 

TABLE  5.— Summary  of  Spatial  Scales  for  SLAMS  and  Required  Scales  for  NAMS 


Spatial  scale 


Scale  applicable  for  SLAMS 


Scales  Required  for  NAMS 


SO;      CO       Oa       NO;       Pb      ^J5"     SO;      CO 


NO;  Pb         ^JJ" 


Miao 


UMI 
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12.  In  appendix  E  to  part  58.  §  3.1.  the 
fourth  sentence  is  revised  to  read  as 
follows: 

Appendix  E— Probe  Siting  Criteria  for 
Ambient  Air  Quality  Monitoring 


n     •     •     • 

3.1     •   •   •  Therefore,  the  probe  or  at  least 
80  percent  of  the  monitoring  path  must  be 
located  2  to  15  meters  above  ground  level  for 
all  scales  of  measurements.  *  *  * 


13.  In  appendix  F  to  part  58.  by 
revising  §§  2.1.  2.1.1.  and  2.1.2  to  read 
as  follows: 


Appendix  F — .Annual  SLAMS  Air 
Quality  Information 

•         •         »         •         • 

2.1    Sulfur  Dioxide  {SO2). 

2. 1 . 1  Site  and  Monitoring  Information. 
City  name  (when  applicable),  county  name 
and  street  address  of  site  location.  AIRS  site 
code.  AIRS  monitoring  method  code.  Number 
of  5-minute  hourly  maximum  observations. 
Number  of  hourly  observations. 

2.1.2  Annual  Summary  Statistics.  Annual 
arithmetic  mean  (ppm).  Highest  and  second 
highest  24-hour  averages  (ppm)  (block 
averages  measured  midnight  to  midnight) 
and  dates  of  occurrence.  Highest  and  second 
highest  5-minute  hourly  maximums  (ppm) 
(block  averages)  and  dates  and  times  (hour) 
of  occurrence  when  5-minute  measurements 
are  required.  Highest  and  second  highest  3- 


hour  averages  (ppm)  (block  averages 
beginning  at  midnight)  and  dates  and  times 
(ending  hour)  of  occurrence.  Number  of 
exceedances  of  the  24-hour  primary  NAAQS. 
Number  of  exceedances  of  the  5-minute 
primary  NAAQS  (if  a  5-mijiute  primary 
NAAQS  is  promulgated)  when  5-minute 
measiu^ments  are  required.  Number  of 
exceedances  of  the  3-hour  secondary 
NAAQS. 
***** 

14.  Appendix  G  is  amended  by 
revising  tables  1  and  2  and  Figure  3  to 
read  as  follows: 

Appendix  G — ^Uniform  Air  Quality 
Index  and  Daily  Reporting 


Table  1. 

—Breakpoints  for  PSI  in  Metric  Units 

,' 

PSI  value  (H') 

24-hr.  PM 
jig/m3 

24-hr.  SO; 
jig/m3 

8-hf.  CO 
mg/m3 

1-hr.  0, 
jig/m3 

1-hr.  NO; 
ng/m3 

50                    

50 
150 
350 
420 
500 
600 

380 
3365 
3500 
3600 
3675 
3750 

5 
10 
17 
34 
46 
57.5 

120 
235 
400 
800 
1.000 
1.200 

(^) 

100       _ 

(^) 

200                 

1,130 

300                                 

2.260 

400 

3.000 

500 - 

3,750 

'  At  25''C  and  760  mm  Hg. 

?No  tfKtex  values  reported  at  these  concentration  levels  because  there  is  no  short-term  NAAQS. 

3  All  the  concentration  levels  are  used  tor  illustrative  purposes  only.  The  actual  levels  will  be  determined  aUhe  time  of  the  promulgation  of  the 
standard. 

Table  2.— Breakpoints  for  PSI 

(Parts  per  million) 


PSI  value  (V) 


50 

100 

200 

300 

400 

500 


24-hr. 
SO: 


?0.03 
^0.12 
^0.19 
2  0.23 
^0.26 
^0.29 


8-hr 
CO 


4.5 
9 
15 
30 
40 
50 


1-hr. 
0, 


.06 
.12 
0.2 
0.4 
0.5 
0.6 


1-hr. 

NO; 


(') 

(') 
0.6 
1.2 
1.6 
2.0 


'  No  index  value  reported  at  these  concentration  levels  t>ecause  there  is  no  short-term  NAAQS. 

?AII  the  concentration  levels  are  used  for  illustrative  purposes  only.  The  actual  levels  will  be  determined  at  the  tinrie  of  the  promulgation  of  the 
standard. 


BH.UNG  CODE  S$60-S»-P 


in 
a 


iCiO   - 


?no 


SiGNlFlCAM    HAPW    LEVEL  /29 


A  25 


];^_  ..•_,_.-:.   pmvAPr    NAAGS 


_L 


S'JL^'J'^    D  iC" 


C,  '^  0,20  0.25 

r2'^'-r.o^r    AVERAGEj^    pprr. 


C.3D 


3,       '^ ■-■  i    ''j^iCtiC'n   fof   S'jlfu"    d'O'.  loe. 
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BILUNG  CODE  «S«a-60-P 

40  CFR  Part  52 

[TX-1 7-1 -6600b;  FRL-6163-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas  State 
Implementation  Plan  Revision; 
Corrections  for  Reasonably  Available 
Control  Technology  (RACT)  Rules; 
Volatile  Organic  Compounds  (VOC) 
RACT  Catch-Ups 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Texas  on  June  8, 1992,  and 
additional  revisions  which  were 
submitted  on  November  13, 1992.  These 
SIP  revisions  contain  regulations  which 
require  the  implementation  of  RACT  for 
various  types  of  VOC  sources.  These 
revisions  respond  to  the  requirements  of 
section  182(b)(2)  of  the  Federal  Clean 
Air  Act,  as  amended  in  1990  (CAA),  for 


States  to  adopt  RACT  rules  by 
November  15,  1992,  for  major  VOC 
sources  which  are  not  covered  by  an 
existing  EPA  Control  Techniques 
Guideline  (CTG)  and  for  all  sources 
covered  by  an  existing  CTG.  These 
revisions  also  include  corrections  to  the 
monitoring,  recordkeeping,  and 
reporting  requirements  for  Victoria 
County,  in  order  to  make  the  VOC  rules 
more  enforceable  in  that  County. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
these  SIP  revisions  as  a  direct  final 
rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set' forth  in  the  direct 
final  rule.  If  no  adverse  or  critical 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  the  EPA  receives 
adverse  or  critical  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 


interested  in  commenting  on  this  action 

should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 

must  be  received  in  writing  by  April  6, 

1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Guy  R.  Donaldson,  Acting 
Chief,  Air  Planning  Section  (6T-AP), 
U.S.  EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
State's  petition  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 

Commission,  Office  of  Air  Quality, 

12124  Park  35  Circle,  P.O.  Box  13087. 

Austin,  Texas  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP). 
EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLEMENTARY  INFORMATK)N:  See  the 
information  provided  in  the  direct  final 
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rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarhons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone. 
Volatile  organic  compounds. 

Auifaonty:  42  U.S.C.  7401-7B71q. 

Datnd:  February  22. 1995. 
Jane  N.  Saginaw. 
Uegional  Administrator  (6A). 
jFK  Doc.  9!>-5346  Filed  3-6-95;  8:45  ami 

BILUNC  COOE  »S60-60-P 

40  CFR  Part  52 

[CA  95-2-6860b;  FRL-5160-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  pump 
and  compressor  seals  at  petroleum 
refineries,  chemical  plants,  bulk  plants, 
and  bulk  terminals;  large  commercial 
bakeries;  and  polyester  resin  operations 

Tlie  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
.state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  ncA 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  6, 
1995 


AOOAESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resoun;es  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento.  CA  95814. 
Bay  Area  Air  Quality  Management.  939 

Ellis  Street.  San  Francisco,  CA  94109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901,  Telephone: 
(415) 744-1197 

SUPPl-EMENTARY  INFORMATION:  This 
document  concerns  the  Bay  Area  Air 
Quality  Management  District  Rules  8- 
25.  Pump  and  Compressor  Seals  at 
Petroleum  Refineries,  Chemical  Plants. 
Bulk  Plants,  and  Bulk  Terminals;  ft-42. 
Large  Commercial  Bakeries;  and  8-50. 
Polyester  Resin  Operations;  submitted 
to  EPA  on  September  28.  1994  by  the 
California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
.section  of  this  Federal  Register. 

Authority:  42  Ij'.S.C.  7401-7671q 
Dated:  February  10. 1995. 
Felicia  Marcus, 

Regional  Administrator 

jFR  DiK-.  95-5349  Filed  3-6-9S:  »;45arai 

BILUNO  COOE  a56&-60-W 


40  CFR  Parts  52  and  81 

[TX-63-1 -6843b;  FfiL-5164-1J 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quafity  Planning 
Purposes;  State  of  Texas;  Approval  ot 
the  Maintenance  Plan  for  Victoria 
County  and  Redesignation  of  tt>e 
Victoria  County  Ozone  fionattainment 
Area  to  Attainment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  ruleaiaking. 

SUMMARY:  On  luly  27. 1994  the  State  of 
Texas  submitted  a  maintenance  plan 
and  a  request  (o  redesignate  the  Victoria 


County.  Texas  ozone  nonattainment 
area  from  nonattainment  to  attainment. 
Under  the  Clean  Air  Act  (CAA). 
nonattainment  areas  may  be 
redesignated  to  attainment  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  CAA  redesignation'reqiiirements. 

In  the  final  rules  section  ot  this 
Federal  Register,  the  EPA  is  approving 
this  e.xemption  request  as  a  direct  final 
nilemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  w'M  be 
addressed  in  a  subsequent  final  rale 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  6. 
1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Guv  R.  Donaldson,  Acting 
Chief,  Air  Planning  Section  (6T-AP), 
U.S.  EPA  Region  6. 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
State's  petition  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  6,  Air  Programs  Branch  (6T- 

A).  1445  Ross  Avenue,  Suite  700. 

Dallas.  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 

Commission.  Office  of  Air  Quality, 

12124  Park  35  Circ.le.  Austin,  Te.xas 

78753. 

Anyone  wishing  to  revie^v  tliis 
petition  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Mick  Cote.  Planning  Section  (6T-AP). 
EPA  Region  6.  telephone  (214)  6fi5- 
7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Saints  ia  40  CFR  Parts  32  and 
81 

Environmental  protection.  Air 
pollution  control.  Area  designations. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental 


regulations,  Lead,  Reporting  and 
recordkeeping.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  22, 1995. 
Jane  N.  Saginaw, 
Regional  Administrator  (6A}. 
(FR  Doc.  95-5345  Filed  3-6-95;  8:45  am) 
BILUNG  COOE  6S60-6O-P 


40  CFR  Part  70 
[AD-FRL-516&-4] 

Clean  Air  Act  Proposed  Approval  Of 
Operatifig  Permits  Program;  State  of 
Nebraska  and  the  City  of  Omaha 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  hill 
approval  of  the  Operating  Permit 
Programs  submitted  by  the  state  of 
Nebraska  and  city  of  Omaha  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to-all 
major  stationary  sources,  and  to  certain 
other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  6, 1995. 

ADDRESSES  Comments  should  be 
addressed  to  Christopher  D.  Hess  at  the 
address  below.  Copies  of  the  submittal 
and  other  supporting  information  used 
in  developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  by  contacting: 
Christopher  D.  Hess.  Environmental 
Protection  Agency.  Air  Branch;  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

A.  Introduction 

As  required  under  Title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  state  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  states  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 


stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  which  outlines  criteria  for  approval 
or  disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15,  1993,  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  Submission  by  State  and 
Local  Authority 

Introduction.  What  follows  are  brief 
explanations  indicating  how  the 
submittals  meet  the  requirements  of  Part 
70.  The  reader  may  consult  the 
Technical  Support  Document  (TSD)  for 
a  more  detailed  explanation  of  these 
topics. 

1.  Support  Materials 

(1)  Governor's  Letter.  The  state  of 
Nebraska  has  requested  approval  of  its 
Title  V  program.  Additionally,  the  state 
designated  its  two  local  agencies  to 
administer  independent  Title  V 
programs  and  have  requested  approval 
on  their  behalf.  Thus,  this  action  also 
applies  to  the  city  of  Omaha's  Title  V 
program.  The  Lincoln- Lancaster  County 
Health  Department  (LLCHD)  is 
addressed  in  a  separate  rulemaking 
action.  The  entire  geography  of 
Nebraska  will  be  covered  by  either  the 
state  or  an  approved  local  program.  The 
EPA  will  retain  responsibility  for  the 
Title  V  program  on  tribal  lands  in 
Nebraska.  These  actions  fulfill  the 
requirements  of  part  70.4(b). 

(2)  Regulations.  The  basic  regulatory 
framework  for  the  operating  permit 
program  is  Title  129  Nebraska  Air 
Quality  Regulations.  The  state's 
submittal  includes  a  demonstration  of 
the  public  review  and  hearing  process 
involved  with  the  adoption  of  Title  129. 
The  city  of  Omaha  has  adopted  these 
regulations  by  reference  and  provided 
adequate  demonstration  of  the  required 
legal  authority  and  public  review 
process.  Both  programs  also  use  the 
Nebraska  Environmental  Protection  Act 
and  Title  115  Rules  of  Practice  and 
Procedure. 

The  initial  submittal  contained  an 
inadequate  definition  of  "appUcable 


requirements"  that  Umited  the  ability  to 
include  all  requirements  in  the 
operating  permit.  This  is  because  the 
initial  definition  stated  that  "applicable 
requirements"  were  only  those  adopted 
by  the  state's  Environmental  Quality 
Council.  However,  in  response  to  EPA 
comments,  the  state  modified  the 
regulations  in  December  1994,  so  that 
Nebraska  can  require  that  all 
"applicable  requirements"  of  the  Clean 
Air  Act  will  be  addressed  in  the  permit 
process. 

As  a  result,  the  submittal  (as 
modified)  does  not  identify  any 
regulatory  provisions  which  would 
restrict  operation  of  the  program. 

(3)  Attorney  General's  Legal  Opinion. 
The  opinion  contains  the  elements 
required  by  40  CFR  70.4(b)(3)  and 
demonstrates  that  there  is  adequate 
authority  to  meet  all  Title  V 
requirements.  The  city  of  Omaha's  legal 
opinion  incorporates  the  state's  by 
reference  and  also  provides  adequate 
legal  authority. 

2.  Implementation 

(1)  Program  Description.  A 
comprehensive  plan  for  implementing 
the  Title  V  program  was  included  in 
each  submittal  that  meets  the 
requirements  of  40  CFR  70.4(b)(1),.  Each 
plan  identifies  appropi^ate  program 
authority,  agency  organization,  and 
staffing.  A  combination  of 
approximately  244  major  sources  have 
been  identified  that  will  require  a  Title 
V  permit  within  both  programs' 
jurisdictions. 

These  programs  have  also  identified 
adequate  procedures  for  the  permit 
application  and  review  process, 
including  inspection  and  enforcement 
provisions.  The  EPA  has  determined  the 
outlined  processes  are  sufficient  to 
ensure  effective  implementation  of  the 
program.  An  implementation  agreement 
was  not  included  in  either  submittal, 
but  the  EPA  is  encouraging  its 
development  in  anticipation  of  program 
approval. 

With  respect  to  the  operating  permit 
fee,  the  city  of  Omaha  has  selected  the 
presumptive  minimum  plus  consumer 
price  index  (CPI),  currently  S30.07.  The 
state  has  selected  a  fee  above  this 
amount  at  $30.69.  These  fees  will  be 
discussed  further  under  the  fee 
demonstration  section  (II.,  3.).  Both 
programs  will  maintain  a  Class  II 
program  for  minor,  nonTitle  V  sources. 

(2)  Program  Implementation.  Each 
program  is  estabUshing  a  permit  registry 
to  ensure  issuing  one-third  of  all 
permits  in  the  first  year  of  the  program. 
This  registry  also  includes  a  provision 
to  review  permit  applications  within 
nine  months  of  receipt  for  those  sources 
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erf  hazardous  air  pollutants  participating 
in  the  eariy  reduction  program  under 
section  112(iM5)  of  the  Act. 

In  terms  of  initial  permit  applications, 
adequate  pnxxdures  are  outlined  to 
satisfy  Part  70  requirements.  The 
application  process  includes  affected 
state  and  EPA  review.  Each  program's 
procedures  and  guidance  are  designed 
to  ensure  that  a  pennit  is  issued  within 
18  months  of  application. 

Both  programs  have  established 
criteria  for  monitoring  source 
comphance  which  include  compliance 
inspections,  citizen  complaint 
responses,  follow-up  inspections,  and 
permit  application  review.  Each  Title  V 
source  will  be  inspected  at  least  once 
per  year.  Surveillance  through 
monitoring  will  also  be  conducted  to 
ensure  compliance. 

(3)  Personnel  Each  submittal  includes 
a  workload  analysis  estimating  the 
number  of  personnel  needed  for  the 
Title  V  program.  Since  both  the  state 
and  the  city  of  Omaha  have  selected  a 
fee  equal  to  or  greater  than  the  $25  plus 
CPI  as  outlined  in  Part  70,  EPA  is 
presuming  that  the  requirements  of 

§  70.9(b)(1)  are  met  with  respect  to 
personnel.  Either  agency  could  be 
required  to  provide  additional  analysis 
if  comlnents  are  received  that  propose  to 
rebut  the  presumption  of  this  Part  70 
provision  in  accordance  with 
§  70.9(5)(u). 

(4)  Data  Management  All  permit 
application  information  will  be  entered 
into  the  state's  computer  data  base  and 
be  submitted  to  the  EPA.  The  proposed 
permits  will  be  made  available  for  EPA 
review.  A  permit  decision  schedule  will 
ensure  that  a  permit  is  issued  within  18 
months  of  initial  application. 

Each  program  requires  the  retention  of 
permit  information  by  the  source  for 
five  years.  Additionally,  each  agency 
has  committed  to  maintain  reccs'ds  for 
five  years  in  its  respective  program 
descriptions. 

(5)  ApplicabiUty  Provisions.  These 
programs  provide  for  permitting  of  all 
majta-  sources,  affected  sources,  sources 
that  opt  to  apply  for  a  permit,  and  all 
sources  subject  to  sections  111  or  112 
standards  (new  source  performance 
standards  and  standards  for  hazardous 
air  pollutants). 

Both  the  state  and  the  city  of  Omaha 
exempt  sources  that  are  not  mapr 
sources,  affected  sources,  or  solid  waste 
incineration  imits  required  to  obtain  a 
permit  pursuant  to  section  129(e)  of  the 
Act.  This  exemption  is  allowed  by 
§7a3(b)(l)  until  the  Administrator 
completes  a  rulemaking  to  determine 
how  the  program  should  be  structured 
for  nnnmajor  sources. 


Since  the  city  of  Omaha  has 
incorporated  the  state's  rules  by 
reference,  the  above-mentioned  items 
applv  to  that  local  Title  V  program  as 
well.' 

(6)  Permit  Content  Nebraska's 
regulations  require  Title  V  permits  to 
include  Part  70  terms  and  conditions  for 
all  applicable  requirements.  These  rules 
also  stipulate  that  the  duration  of  the 
permit  will  be  specified  in  the  permit 
Both  programs  also  provide  for  the 
inclusion  of  enhanced  monitoring  in 
permits. 

Title  129  requires  the  permit  to 
contain  a  condititm  prohibiting 
emissions  exceeding  any  allowances 
that  the  source  lawftilly  holds  under 
Title  rv  of  the  Act  as  required  by 
§  70.6(a)(4).  The  regulations  also  meet 
the  requirements  of  §  70.6(a)(5), 
§  70.6(aM6).  §  70.6(a)(7),  and  §  70.6(aK8). 
Part  70  also  requires  terms  and 
conditions  for  reasonably  anticipated 
operating  scenarios  to  be  included  in 
the  permit  Title  129  requires  that  the 
terms  and  conditions  of  each  alternative 
scenario  meet  all  the  requirements  of 
Part  70.  Section  70.6(a)(10)  requires  the 
permit  to  contain  terms  and  conditions, 
if  the  permit  applicant  requests  them, 
for  the  trading  of  emissions  increases 
and  decreases  at  the  facihty.  Title  129 
fulfills  this  reauirement. 

Part  70  also  nas  requirements  for  the 
terms  and  conditions  in  a  Part  70  permit 
at  §  70.6(b),  comphance  requirements  at 
§  70.6(c),  and  emergency  provisions  at 
§  70.6(g).  Title  129  complies  with  these 
requirements. 

Both  programs  provide  for  general 
permits.  The  director  will  identify 
criteria  by  wrhich  sources  may  qualify 
for  the  general  permit  as  required  by 
§  70.6(d)(1). 

The  permitting  program  can  also  have 
provisions  for  permitting  temporary 
sources  and  for  permit  shields.  Title  129 
has  both  of  these  options  and  meets  the 
requirements  of  Part  70.  Title  129  also 
provides  for  operational  flexibility  and 
closely  follows  EPA's  requirements. 

The  program  does  make  provision  to 
exempt  the  Usting  of  insignificant 
activities  in  permit  applications.  The 
state  has  submitted  a  list  to  EPA  that 
was  adc^ed  in  December  1994.  This  list 
will  be  used  by  the  city  of  Omaha  as 
well. 

(7)  Permit  Applications.  Title  129 
addresses  pennit  application 
requirements  in  Qiapters  5  and  7. 
Within  these  rules  adequate  procedures 
are  outlined  for  the  following:  duty  to 
apply,  complete  applications, 
confidential  information,  correcting  a 
permit  appUcation,  standard  forms,  and 
compliance  certification.  A  detailed 
analysis  of  how  the  submittal  meets 


these  Part  70  requirements  is  included 
intheTSD. 

(8)  Permit  Issuance.  Title  129  satisfies 
both  the  complete  and  timely 
component  of  section  503  of  the  Act  and 
40  CFR  70.5(a).  Soiutes  are  required  to 
submit  permit  applications  within  12 
months  after  becoming  subject  to  the 
permit  program,  or  on  or  before  some 
earlier  date  established  imder  the  state 
operating  permit  registry.  Source  permit 
applications  must  conform  to  the 
standard  application  forms  developed 
by  each  of  the  respective  agencies. 
These  applications  must  contain 
information  sufficient  to  determine  all 
applicable  requirnnents  with  respect  to 
the  applicant.  Both  submittals 
demonstrate  that  a  source  will  receive  a 
completeness  determination  within  30 
days. 

Both  programs  also  require  that  final 
action  be  taken  on  complete 
applications  within  18  months  of 
submittal  of  a  complete  application, 
except  for  initial  permit  applications 
which  are  subject  to  the  three-year 
transition  plan  set  forth  by  the  Clean  Air 
Act  Amendments  of  1990.  Title  129 
requires  comphance  with  public 
participation  procedures,  notification  to 
affected  states,  compliance  with  all 
applicable  requirements,  and  allows  for 
a  45-day  period  for  EPA  objection. 

The  regulations  provide  for  priority 
on  applications  for  construction  or 
modification  under  an  EPA  approved 
preconstruction  review  program.  The 
operating  permit  regulations  do  not 
affect  the  requirement  that  any  source 
have  a  preconstruction  permit  under  an 
EPA-approved  preconstruction  review. 
The  programs  also  provide  that  permits 
being  renewed  are  subject  to  the  same 
procedural  requirements,  including 
those  for  public  participation  and 
affected  state  and  EPA  review,  that 
apply  to  initial  permit  issuance.  Title 
129  provides  for  administrative 
amendments  which  meet  the 
requirements  of  the  Federal  rule. 

Permit  modification  processing 
procedures  are  equivalent  to  Federal 
requirements  as  they  provide  for  the 
same  degree  of  permitting  authority, 
EPA,  and  affected  state  review  and 
public  participation.  The  program 
satisfies  all  of  the  Federal  minor  permit 
modification  procedures. 

The  programs  provide  for  promptly 
sending  to  EPA  any  notice  that  either 
agency  refuses  to  accept  all 
recommendations  of  an  affected  state 
regarding  a  proposed  minor  pennit 
modification.  In  addition,  the  programs 
provide  that  the  permitting  authority 
may  approve,  but  may  not  issue,  a  final 
permit  modification  until  after  EPA's 
45-day  review  period  or  until  the  EPA 


has  notified  the  permitting  authority 
that  the  EPA  will  not  object  to  issuance, 
whichever  is  first. 

Title  129  provides  for  minor  permit 
modification  group  processing  which 
meets  the  Federal  criteria.  Specifically, 
any  application  for  group  processing 
must  meet  permit  application 
requirements  similar  to  those  outlined 
in  section  70.7(e)(3).  The  state's  rules 
also  provides  for  notifying  the  EPA  and 
affected  states  of  the  requested  permit 
modification  within  five  working  days 
of  receipt  of  an  application 
demonstrating  that  the  aggregate  of  a 
source's  pending  applications  equals  or 
exceeds  the  threshold  level. 

Significant  modification  procedures 
are  defined  in  a  manner  that  parallels 
Federal  provisions.  Each  agency's 
program  description  provides  for 
completion  of  review  of  the  majority  of 
significant  permit  modifications  within 
nine  months  after  receipt  of  a  complete 
appUcation. 

a.  Permit  reopenings.  A  permit  is  to  be 
reopened  and  revised  when  additional 
applicable  requirements  become 
applicable  to  a  major  source  with  a 
remaining  permit  term  of  three  or  more 
years,  and  such  a  reopening  is  to  be 
completed  within  18  months  after 
promulgation  of  the  applicable 
requirement.  In  addition,  the 
proceedings  to  reopen  a  permit  will 
follow  the  same  procedures  that  apply 
to  initial  issuance,  will  affect  only  Aose 
parts  of  the  permit  for  which  cause  to 
reopen  exists,  and  will  ensure 
reopenings  are  made  as  expeditiously  as 
practicable.  The  rule  provides  that  at 
least  30  days'  advance  notice  must  be 
given  to  the  permittee  for  reopenings, 
and  that  notice  will  be  given  of  the 
intent  to  reopen  the  permit. 

b.  Off-permit  revisions.  Both  the  state 
and  city  of  Omaha  have  elected  to  not 
allow  off-permit  activities. 

(9)  Comphance  Tracking  and 
Enforcement.  The  requirement  for 
proposed  comphance  tracking  and 
enforcement  reporting  has  been  met  by 
both  programs.  Omaha  will  provide 
enforcement  information  to  the  state 
monthly.  The  state  will  then  enter 
information  for  both  agencies  into  the 
Aerometric  Information  Retrieval 
System.  The  proposed  enforcement 
program  will  consist  of  source 
inspection,  surveillance,  response  to 
complaints,  permit  application  review, 
and  enforcement  responses.  Proposed 
enforcement  responses  include  permit 
modification,  permit  revocation, 
stipulation,  administrative  orders, 
injimctive  relief,  civil/criminal  referral, 
and  referral  to  the  EPA. 

(10)  PubUc  Participation,  EPA  and 
Affected  States  Review.  Both  programs 


ensure  that  all  permit  applications  are 
available  to  the  pubhc.  All  requirements 
are  included  to  ensure  that  each 
concerned  citizen  will  be  aware  of 
proposed  and  final  permit  actions.  This 
includes  the  commitment  to  keep  a 
record  of  proceedings  that  will  allow 
citizens  to  object  to  a  pennit  up  to  60 
days  after  the  EPA  review  period. 

Title  129  contains  rules  that  ensure 
mutual  review  by  affected  states  and  the 
EPA.  Neither  the  state  nor  city  of  Omaha 
will  issue  a  permit  when  it  is  objected 
to  in  accordance  with  §  70.8(c). 

3.  Fee  Demonstration 

The  city  of  Omaha  has  elected  to 
collect  the  presumptive  minimum  plus 
CPI  in  accordance  with  Part  70  to  cover 
direct  and  indirect  costs  of  developing 
and  administering  its  program.  The  state 
has  selected  a  fee  in  the  amount  of 
$30.69  which  is  above  the  presumptive. 

Each  program  is  also  required  to 
demonstrate  that  fees  collected  imder 
Title  V  will  be  used  exclusively  for  the 
purpose  of  Title  V.  This  is  addressed  by 
the  state  in  Nebraska  statute  81.1505.01. 
which  states  that  any  Title  V  fees 
collected  will  be  deposited  into  a 
designated  account  with  the  State 
Treasurer.  Furthermore,  in  81.105.04  the 
State  Legislature's  Appropriations 
Committee  will  conduct  an  aimual 
review  to  ensure  that  all  funds  have 
been  accounted  for  appropriately. 
Omaha  has  established  a  separate 
accounting  structure  exclusively  for 
Title  V. 

Part  70  also  requires  permitting 
authorities  to  submit  periodic 
accounting  reports  to  EPA.  Upon  further 
guidance  by  EPA,  both  agencies  will  be 
requested  to  submit  these  reports. 

Each  submittal  included  an  inventory 
of  sources  and  the  amount  of  fees  that 
it  expects  to  collect  in  the  first  year  from 
each  source  as  part  of  their  fee 
demonstration.  The  state  anticipates 
approximately  $1,765,530  and  the  city 
of  Omaha  anticipates  $419,957.  Each 
agency  submitted  year-to-year  estimates 
of  resources  by  major  activities  which 
adequately  satisfies  the  four-year 
projection. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

(1)  Acid  rain.  The  legal  requirements 
for  an  approval  under  the  Title  V 
operating  permits  program  for  a  Title  IV 
program  were  cited  in  guidance 
distributed  on  May  21, 1993,  entitled 
"Title  V— TiUe  IV  Interface  Guidance 
for  States."  Each  program  has  met  the 
five  major  criteria  of  this  guidance 
which  include  legal  authority, 
regulatory  authority,  forms,  regulatory 
revisions,  and  a  commitment  to  acid 


rain  deadhnes.  40  CFR  part  72  is 
adopted  by  reference. 

(2)  Section  112.  The  specific  Title  V 
program  approval  criteria  with  respect 
to  section  112  provisions  are 
enumerated  in  a  memorandum  fiom 
John  Seitz,  Office  of  Air  Quahty 
Planning  and  Standards,  dated  April  13. 
1993.  The  state  and  city  of  Omaha  have 
met  these  criteria  as  described  in  the 
following  topics: 

a.  Section  112(d).  (f),  and  (h).— EPA 
Emissions  Standards.  Chapter  8  of  Title 
129  requires  each  permit  to  specify 
emission  Umitations  and  standards, 
including  those  operational 
requirements  and  limitations  that 
ensiu-e  comphance  with  all 
requirements  applicable  at  the  time  of 
pennit  issuance.  If  any  appUcable 
requirements  have  been  promulgated  at 
the  Federal  level,  but  not  yet  adopted  by 
the  state  or  Council,  the  director  has 
specific  regulatory  authority  to  insert 
these  apphcable  requirements  into  a 
permit  on  a  case-by-case  basis.  Chapter 
15  requires  a  permit  to  be  reopened  if 

a  source  becomes  subject  to  an 
additional  applicable  requirement  and 
has  a  remaining  permit  term  of  three 
years  or  more. 

b.  General  Provisions.  The  Seitz 
memorandum  notes  that  the 
implementation  of  all  current  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  standards  and  future 
Maximum  Achievable  Control 
Technology  (MACT)  standards  includes 
the  implementation  of  any  "general 
provisions"  that  EPA  develops  for  these 
standards.  Initial  Title  V  approval  must 
ensure  that  states  will  carry  out  these 
provisions  as  in  effect  at  the  time  of  any 
permit  issuance  or  revisions.  The  EPA 
promulgated  the  general  provisions  in 
40  CFR  part  63,  Subpart  A  on  March  19, 
1994  (59  FR  12407).  The  state  and  city 
of  Omaha  intend  to  adopt  all  applicable 
requirements.  EPA  thus  considers  that 
both  programs  have  met  this 
requirement. 

c.  Section  112  (g) — Case-by-Case 
MACT  For  Modified/Constructed  and 
Reconstructed  Major  Toxic  Sources. 
Both  programs  propose  to  require  best 
available  control  technology  for  new 
and  modified  sources  of  air  toxics.  In 
the  absence  of  any  EPA  guidance/ 
regulations  defining  case-by-case  MACT 
procedures  and  methods  for 
determining  agency  equivalency  of 
Federal  requirements  at  the  time  of 
agency  program  submittal,  the 
respective  submissions  are  adequate  for 
the  interim.  Each  agency  intends  to 
adopt  Federal  air  toxic  regulations 
expeditiously. 

d.  Section  112  (i)(5)-^:arly 
Reductions.  Both  programs  have 
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adequate  provisions  for  implementation 
of  this  program  by  adopting  by  reference 
40  CFR  part  63,  Subpart  D.  early 
reduction  compliance  extension  rules, 
promulgated  in  the  Federal  Register  on 
December  29. 1992.  To  date,  no  source 
in  either  agency's  area  has  made  a 
commitment  to  participate  in  the  early 
reductions  program.  Title  129  provides 
for  incorporating  alternative  emission 
limits  into  permits. 

e.  Section  112(i) — Case-by-case  MACT 
Hammer.  Both  agencies'  intend  to  make 
case-by-case  MACT  determinations  and 
to  issue  permits  to  subject  sources  in 
accordance  with  the  112(j) 
requirements.  Title  129,  Chapter  7 
requires  newly  subject  sources  to  file  a 
permit  application  within  12  months  of 
first  becoming  operational  or  otherwise 
subject  to  the  title  V  program.  This  rule 
further  requires  sources  subject  to 
Chapter  28  (MACT)  to  submit  a  permit 
application  within  12  months  of 
becoming  operational.  The  agencies 
would  make  their  case-by-case  MACT 
determination  after  receipt  of  the  permit 
application  and  prior  to  permit 
issuance. 

f.  Section  112(1)— State  Air  Toxics 
Programs.  The  EPA  intends  to  delegate 
authority  for  existing  section  112 
standards  under  the  authority  of  section 
112(1)  concurrent  with  approval  of  the 
title  V  program.  Both  the  state  and  city 
of  OmsJia  have  requested  delegation  of 
future  112  standards/rules  in 
accordance  with  the  adoption-by- 
reference  procedures  in  40  CFR  Part  63, 
Subpart  E,  section  63.91.  Since  section 
112(i)  (the  early  reduction  rule)  has 
already  been  adopted  by  reference  in 
Title  129.  the  EPA  anticipates  delegating 
this  rule  concurrent  with  title  V 
approval. 

g.  Section  112(r) — Accidental  Release 
Plans.  Title  129  provides  for  the  section 
112(r)  requirements  in  Chapter  8.  The 
permit' of  a  source  subject  to  the 
requirements  of  section  112(r)  will 
contain  a  requirement  to  register  the 
plan,  verification  of  plan  preparation 
and  submittal  to  the  permitting  agency, 
the  state  Emergency  Response 
Commission,  and  any  local  emergency 
planning  committee:  and  will  require  an 
annual  certification  in  accordance  with 
Chapter  7,  that  the  risk  management 
plan  is  being  properly  implemented. 

The  permit  application  requires  a 
schedule  of  compliance  for  sources  that 
are  not  in  compliance  with  all 
applicable  requirements  at  the  time  of 
permit  iss  -ance.  Requirements  for  a 
compliance  schedule  are  listed  in 
Chapter  8. 


B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  full  approval  of 
the  operating  permits  program 
submitted  to  EPA  for  the  state  of 
Nebraska  and  city  of  Omaha  on 
November  15,  1993.  Both  of  these 
agencies  have  demonstrated  that  their 
programs  will  be  adequate  to  meet  the 
minimum  elements  of  an  operating 
permits  program  as  specified  in  40  CFR 
part  70. 

Prior  to  the  EPA  taking  final  action  on 
these  programs,  the  state  is  required  to 
officially  submit  the  December  2, 1994 
amendments  to  title  129  and  the  city  of 
Omaha  must  incorporate  these 
amendments  by  reference  and  submit 
them  to  the  EPA.  As  noted,  the  EPA  has 
reviewed  these  rule  amendments  and 
considers  them  adequate  for  the  title  V 
program. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirements  for 
delegation  of  section  112  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1){5) 
requires  that  the  state  and  local  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  imder  part 
70.  Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  63.91  of  each  program  for 
receiving  delegation  of  section  112 
standards  that  are  vmchanged  from 
Federal  standards  as  promulgated,  and 
to  delegate  existing  standards  under  40 
CFR  parts  61  and  63  for  Part  70  sources. 
Both  agencies  have  informed  EPA  that 
they  intend  to  accept  delegation  of 
section  112  standards  through  the 
adoption  by  reference  mechanism.  This 
program  for  delegations  applies  to  both 
existing  and  future  standards  for  part  70 
sources. 

Additionally,  both  agencies  have 
requested  delegation  of  current  and 
future  section  112  standards  under 
section  112(1)(5)  and  40  CFR  63.91  for 
sources  not  subject  to  Part  70 
requirements.  Both  have  demonstrated 
broad  legal  authority  which  covers  all 
section  112  sources,  and  both  have 
demonstrated  they  have  adequate 
resources  to  implement  current  section 
112  standards.  With  respect  to  future 
section  112  requirements,  both  have 
committed  to  provide  EPA  with  future 
demonstrations  of  resource  adequacy  as 
necessary  when  new  requirements  are 
promulgated  and  the  resource  burdens 
associated  with  those  requirements 
become  known.  Both  have  demonstrated 
that  they  will  expeditiously  implement 
section  112  requirements  for  these 


sources  pursuant  to  a  schedule  after 
EPA  promulgation,  and  that  they  have 
sufficient  enforcement  authority  to 
adequately  enforce  section  112 
requirements  for  all  sources. 

"Therefore,  for  sources  not  subject  to 
part  70  requirements.  EPA  is  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  63.91  the  state  and  Omaha's 
program  for  receiving  delegation  of 
future  section  112  standards  that  are 
unchanged  from  federal  standards  as 
promulgated,  and  to  delegate  existing 
standards  under  40  CFR  parts  61  and  63 
for  non-Part  70  sources. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  either  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are: 

1.  To  allow  interested  parties  a  means 
to  identify  and  locate  documents  for 
participating  in  the  rulemaking  process, 
and 

2.  To  serve  as  the  record  in  case*of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  April  6, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  fi-om 
Executive  Order  12866  review. 

C.  Paperwork  Reduction  Act 

Under  the  Papenvork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  Federal 
agencies  must  obtain  the  OMB  clearance 
for  collection  of  information  fi'om  10  or 
more  non-Federal  respondents. 

D.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Air  pollution  control. 
Intergovernmental  relations.  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  February  13, 1995. 
Dennis  Grams, 
Regional  Administrator. 
[PR  Doc.  95-5517  Filed  3-&-95;  8:45  am] 
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40  CFR  Parts  261,  271  and  302 

[SWH-FRL-5167-3] 

RIN  2050-AD80 

Extension  of  Comment  Period  for  the 
Proposed  Identification  and  Listing  of 
Hazardous  Waste/Dye  and  Pigment 
Industries 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency)  is 
extending  the  comment  pericxl  for  the 
prdposed  listing  determination  on  a 
number  of  wastes  generated  during  the 
production  of  dyes  and  pigments,  which 
appeared  in  the  Federal  Register  on 
December  22,  1994  (see  59  FR  66072- 
114).  The  public  comment  period  for 
this  proposed  rule  was  to  end  on  March 
22, 1995.  The  purpose  of  this  notice  is 
to  extend  the  comment  period  an 
additional  120  days  beyond  that,  to  end 
on  July  19. 1995.  This  extension  of  the 
comment  period  is  provided  to  allow 
commenters  an  opportimity  to  comment 
further  on  the  proposal. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  listing 
determination  until  July  19, 1995. 
Comments  postmarked  hsting 
determination  until  July  19, 1995. 
Comments  postmarked  after  the  close  of 
the  comment  period  will  be  stamped 
"late." 

ADDRESSES:  The  pubHc  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  Number 
F-94-DPLP-FFFFF.  Room  2616.  U.S. 
EPA.  401  M  Street  SW..  Washington. 
DC.  The  docket  is  open  fi-om  9  am  to  4 
pm,  Monday  through  Friday,  excluding 
Federal  holidays.  The  pubUc  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
pubhc  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  please  contact  Wanda  Levine, 
Office  of  Sohd  Waste  (5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
(202) 260-7458. 


SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  was  issued  under  Section 
3001(b)  of  RCRA.  EPA  proposed  to  hst 
certain  wastes  generated  during  the 
production  of  dyes  and  pigments 
because  these  wastes  may  pose  a 
substantial  present  or  potential  risk  to 
human  health  or  the  environment  when 
improperly  managed.  See  59  FR  66072- 
114  (December  22. 1994)  for  a  more 
detailed  explanation  of  the  proposed 
rule. 

These  proposed  hazardous  waste 
listings  were  based  in  part  upon  data 
claimed  as  confidential  by  certain  dye 
and  pigment  manufactiu«rs.  Although 
EPA  intends  to  pubUsh  these  data  or 
information  derived  from  these  data 
claimed  as  confidential  (to  the  extent 
relevant  to  the  proposed  Usting).  the 
Agency  is  imable  to  do  so  at  the  present 
time.  EPA  is  piu^uing  avenues  to  allow 
publication  of  the  information,  and 
intends  to  supplement  the  pubUc  record 
prior  to  issuance  of  a  final  hsting.  EPA 
is  extending  the  comment  period  to 
provide  sufficient  time  for  the  pubhc  to 
comment  if  and  when  additional  data 
are  published. 

Dated:  February  27, 1995. 
Elizabeth  A.  Cotsworth. 
Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc.  95-5525  Filed  3-6-95;  8:45  amj 
BILUNQ  COOE  CSaO-SO-M 


40  CFR  Parts  261. 271,  and  302 

[SWH-FRL-5167-2J 

RIN  2050-AD80  ' 

Postponement  of  Public  Hearing  on 
the  Proposed  Identification  and  Listing 
of  Hazardous  Waste/Dye  and  Pigment 
Industries 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  postponement  of 

pubUc  hearing. 

SUMMARY:  On  December  22, 1994  (see  59 
FR  66072-114).  the  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency) 
proposed  to  list  as  hazardous  five 
wastes  generated  during  the  production 
of  dyes  and  pigments,  proposed  not  to 
list  six  other  wastes  from  these 
industries,  and  proposed  to  defer  action 
on  three  wastes  due  to  insufficient 
information.  At  the  request  of  the 
parties  originally  seeking  a  pubhc 
hearing  concerning  this  proposal,  the 
Agency  is  announcing  the 
postponement  of  the  pubhc  hearing, 
previously  scheduled  to  be  held  on 
March  15. 1995,  in  Washington.  DC. 
DATES:  The  pubhc  hearing  has  not  been 
rescheduled. 


ADDRESSES:  The  RCRA  regulatory 
docket  that  contains  the  record  for  this 
proposed  hsting  determmation  on 
wastes  from  the  production  of  dyes  and 
pigments  is  located  at  Room  2616,  U.S. 
EPA,  401  M  Street  SW.,  Washington, 
DC.  the  docket  is  open  from  9  am  to  4 
pm,  Monday  through  Friday,  excluding 
Federal  hohdays.  Tlie  pubhc  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  please  contact  Wanda  Levine. 
Office  of  Sohd  Waste  (5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
(202) 260-7458. 

SUPPLEMENTARY  INFORMATION:  Since 
pubhcation  of  this  proposed  rule,  the 
Agency  had  received  requests  for  a 
public  hearing  from  the  trade 
association  representing  the  pigments 
industry,  the  Color  Pigments 
Manufacturers  Association  (CPMA);  and 
the  trade  association  representing  the 
dyes  industry,  the  Ecological  and 
Toxicological  Association  of  Dyes  and 
Organic  Pigments  Manufacturers 
(ETAD).  After  the  announcement  of  the 
public  hearing  in  the  Wednesday. 
February  8, 1995  Federal  Register  (see 
60  FR  7513-4),  both  associations 
requested  that  it  be  postponed  pending 
resolution  of  several  outstanding  issues. 
In  response  to  these  requests,  EPA  has 
decided  to  postpone  the  pubhc  hearing. 
EPA  may  reschedule  the  pubhc  hearing 
in  the  future,  and  will  provide  further 
notice  at  that  time. 

Dated:  March  1, 1995. 
Michael  H.  Shapiro.  Director. 
Office  of  Solid  Waste. 
(FR  Doc.  95-5515  Filed  3-6-95;  8:45  am] 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  65a 
RIN0905-A046 

National  Institute  of  Environnoental 
Health  Sciences  Hazardous 
Substances  Basic  Research  and 
Training  Grants 

AGENCY:  National  histitutes  of  Health. 
Public  Health  Service,  Department  of 
Health  and  Human  Services. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  hisUtutes  of 
Health  (NIH)  proposes  to  issue  new 
regulations  to  govern  grants  for  research 
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and  training  awarded  by  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  for  the  purpose  of 
understanding,  assessing,  and 
attenuating  the  adverse  effect  on  human 
health  of  exposure  to  hazardous 
substances.  The  grants  are  authorized  by 
section  311(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act  of  1980 
(CERCLA),  as  added  by  section  209  of 
the  Superhmd  Amendments  and 
Reauthorization  Act  of  1986. 
DATES:  Comments  must  be  received  on 
or  before  May  8, 1995.  The  final  rule 
would  become  effective  on  April  6, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Jerry  Moore,  NTH  Regulatory  Affairs 
Officer,  National  Institutes  of  Health, 
Building  31,  Room  3B11,  9000  Rockville 
Pike,  Bethesda.  Maryland  20892. 
FOn  rURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Moore  at  the  address  above,  or 
telephone  (301)  496-4606  (not  a  toll-free 
number). 

SUPPt.EMENTARY  INFORMATION:  Section 
311(a)  of  CERCLA,  enacted  on  October 
17, 1986,  authorizes  the  Secretary  of  the 
Department  of  Health  and  Human 
Services,  acting  through  the  Director  of 
the  National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  and,  in 
consultation  with  the  Administrator  of 
the  Environmental  Protection  Agency, 
to  administer  a  program  of  grants  for 
basic  research  and  training  directed 
tovirards  understanding,  assessing,  and 
attenuating  the  adverse  effects  on 
human  health  resulting  &om  exposure 
to  hazardous  substances.  Grants  made 
under  this  program  are  for  coordinated, 
multi-component,  interdisciplinary 
projects  Unking  biomedical  research 
with  related  engineering,  hydrologic, 
and  ecologic  research,  and  concomitant 
training.  NIH  published  a  full 
description  of  the  program  in  the 
Federal  Register  on  November  21, 1986 
(51  FR  43089),  and  invited  the  public  to 
attend  an  open  meeting  on  the  program 
which  was  held  on  December  19, 1986. 
Subsequently,  NIH  announced  its 
intention  to  issue  regulations  to 
implement  this  program  in  the  Unified 
Agenda  of  Federal  Regulations 
published  in  the  Federal  Register  on 
October  21, 1991  (56  FR  53327). 

Further,  PHS  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


The  purpose  of  this  notice  is  to  invite 
public  comment  on  the  proposed 
regulations. 

The  following  statements  are 
provided  as  information  for  the  public. 

Regulatory  Impact  Statement 

Executive  Order  12866  of  September 
30, 1993.  Regulatory  Planning  and 
Review,  requires  the  Department  to 
prepare  an  analysis  for  any  rule  that 
meets  one  of  the  E.  0. 12866  criteria  for 
a  significant  regulatory  action;  that  is, 
that  may — 

Have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of  the 
economy,  productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal,  governments  or 
communities: 

Create  a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or  planned  by 
another  agency: 

Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

Raise  novel  legal  or  ptolicy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  E.O. 
12866. 

In  addition,  the  Department  prepares 
a  regulatory  flexibility  analysis,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6),  if  the  rule  is  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

For  the  reasons  outlined  below,  we  do 
not  believe  this  proposed  rule  is 
economically  significant  nor  do  we 
believe  that  it  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
is  not  inconsistent  vdth  the  actions  of 
any  other  agency. 

This  proposed  rule  merely  codifies 
internal  policies  and  procedures  of  the 
Federal  government  currently  used  by 
NIH  to  administer  the  NIEHS  Hazardous 
Substances  Basic  Research  and  Training 
Grants  Program.  The  grants  do  not  have 
a  significant  economic  or  policy  impact 
on  a  broad  cross-section  of  the  public. 
Furthermore,  this  proposed  rule  would 
only  affect  those  quaUfied  public  and 
private  non-profit  institutions  of  higher 
education;  generators  of  hazardous 
waste;  persons  involved  in  the 
detection,  assessment,  evaluation,  and 
treatment  of  hazardous  substances; 
owners  and  operators  of  facilities  at 
which  hazardous  substances  are  located; 
and  State  and  local  governments 
interested  in  participating  in  the 
program.  No  individual  or  institution  is 
obligated  to  participate  in  the  grant 
program. 


For  these  same  reasons,  the  Secretary 
certifies  this  proposed  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibifity 
Analysis,  as  defined  imder  the 
Regulatory  Flexibility  Act  of  1980,  is  not 
required. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  program 
affected  by  this  proposed  rule  is:  93.143. 

List  of  Subjects  in  42  CFR  Part  65a 

Grant  programs — health.  Health, 
Medical  research.  Hazardous 
substances. 

Dated:  October  28, 1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  February  28, 1995. 
Donna  E.  Shalala, 
Secretary. 

For  reasons  set  forth  in  the  preamble, 
we  propose  amending  title  42  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  65a  as  follows. 

PART  65a-NATIONAL  INSTITUTE  OF 
ENVIRONMENTAL  HEALTH  SCIENCES 
HAZARDOUS  SUBSTANCES  BASIC 
RESEARCH  AND  TRAINING  GRANTS 

Sec. 

65a.  1    To  what  programs  do  these 

regulations  apply? 
65a.2    Definitions. 

65a.3    Who  is  eligible  to  apply  for  a  grant? 
65a.4    What  are  the  program  requirements? 
65a.  5     How  to  apply. 

65a.6    How  will  applications  be  evaluated? 
65a.  7    Awards. 

65a.8    How  long  does  grant  support  last? 
65a.9    What  are  the  terms  and  conditions  of 

awards? 
65a.lO    For  what  purposes  may  grant  funds 

be  spent? 
65a.ll    Other  HHS  policies  and  regulations 

that  apply. 
Authority:  42  U.S.C.  216,  9660(a). 

§  65a.1    To  what  programs  do  these 
regulations  apply? 

(a)  The  regulations  of  this  part  apply  * 
to  the  award  of  grants  to  support 
programs  for  basic  research  and  training 
directed  towards  imderstanding, 
assessing,  and  attenuating  the  adverse 
effects  on  human  health  resulting  from 
exposure  to  hazardous  substances,  as 
authorized  under  section  311(a)  of  the 


Act  (42  U.S.C.  9660(a)).  The  purpose  of 
these  programs  is  to  carry  out 
coordinated,  multicomponent, 
interdisciplinary  research  consisting  of 
at  least  three  or  more  biomedical 
research  projects  relating  to  hazardous 
substances  and  at  least  one  non- 
biomedical  research  project  in  the  fields 
of  ecology,  hydrogeology,  and/ or 
engineering,  and  including  the  training 
of  investigators  as  part  of  the  grantee's 
overall  program. 

(b)  These  regulations  also  apply  to 
cooperative  agreements  awarded  to 
support  the  programs  specified  in 
paragraph  (a)  of  this  section.  References 
to  "grant(s)"  shall  include  "cooperative 
agreement(s)." 

(c)  The  regulations  of  this  part  do  not 
apply  to: 

(1)  Research  training  support  under 
the  National  Research  Services  Awards 
Progra:n  (see  part  66  of  this  chapter), 

(2)  Research  training  support  under 
the  NIH  Center  Grant  programs  (see  part 
52a  of  this  chapter), 

(3)  Research  training  support  under 
traineeship  programs  (see  parts  63  and 
64a  of  this  chapter),  or 

(4)  Research  training  support  under 
the  NIH  AIDS  Research  Loan 
Repayment  Program  authorized  under 
section  487A  of  the  PubHc  Health 
Service  Act,  as  amended  (42  U.S.C.  288- 
1). 

§65a.2    Definitions. 

As  used  in  this  part: 

Act  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act  of 
1980,  as  amended  (42  U.S.C.  9601  et 
seq.). 

Award  or  grant  means  a  grant 
awarded  under  section  311(a)  of  the  Act 
(42  U.S.C.  9660(a)). 

Director  means  the  Director  of  the 
National  Institute  of  Environmental 
Health  Sciences,  or  the  Director's 
delegate. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

Institution  of  higher  education  means 
an  educational  institution  in  any  State 
which: 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate, 

(2)  Is  legally  authorized  within  such 
.State  to  provide  a  program  of  education 
beyond  secondary  education, 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree, 

(4)  Is  a  public  or  other  nonprofit 
institution,  and 


(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  or,  if  not  so  accredited, 

(i)  Is  an  institution  with  respect  to 
which  the  Secretary  of  Education  has 
determined  that  there  is  satisfactory 
assurance,  considering  the  resources 
available  to  the  institution,  the  period  of 
time,  if  any,  during  which  it  has 
operated,  the  effort  it  is  making  to  meet 
accreditation  standards,  and  the 
purpose  for  which  this  determination  is 
being  made,  that  the  institution  will 
meet  the  accreditation  standards  of  such 
an  agency  or  association  within  a 
reasonable  time,  or 

(ii)  Is  an  institution  whose  credits  are 
accepted,  on  transfer,  by  not  less  than 
three  institutions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  transferred  from  an  institution  so 
accredited. 

(6)  The  term  also  includes  any  school 
which  provides  not  less  than  a  one-year 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation  and  which  meets  the 
provisions  of  paragraphs  (1),  (2),  (4),  and 
(5)  of  this  definition. 

(7)  The  term  also  includes  a  public  or 
nonprofit  private  educational  institution 
in  any  State  which,  in  heu  of  the 
requirement  in  paragraph  (1)  of  this 
definition,  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  meet  the  requirements  of 
section  1091(d)  of  Title  20  U.S.  Code. 

(8)  For  purposes  of  this  definition,  the 
Secretary  of  Education  shall  pubhsh  a 
hst  of  nationally  recognized  accrediting 
agencies  or  associations  which  that 
official  determines  to  be  reliable 
authority  as  to  the  quahty  of  training 
offered. 

NIEHS  means  the  National  Institute  of 
Environmental  Health  Sciences,  an 
organizational  component  of  the 
National  Institutes  of  Health,  as 
authorized  under  sections  401(b)  and 
463  of  the  PubUc  Health  Service  Act,  as 
amended  (42  U.S.C.  281(b)(l)(L)  and 
285/). 

MH  means  the  National  Institutes  of 
Health. 

Nonprofit,  as  applied  to  any  agency, ' 
organization,  institution,  or  other  entity, 
means  a  corporation  or  association  no 
part  of  the  net  earnings  of  which  inures 
or  may  lawfully  inure  to  the  benefit  of 
any  private  shareholder  or  individual. 

PHS  means  the  Public  Health  Service. 

Program  means  the  activity  to  carry 
out  research  and  training  supported  by 
a  grant  imder  this  part. 

Program  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 


the  Director,  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
research  component  and  the  conduct  of 
the  training  component  under  a 
program. 

Project  period  means  the  period  of 
time,  from  one  to  five  years,  specified  in 
the  notice  of  grant  award  that  NIEHS 
intends  to  support  a  proposed  program 
without  requiring  the  program  awardee 
to  recompete  for  funds. 

§65a.3    Who  is  eligible  to  apply  for  a 
grant? 

(a)  Public  and  private  nonprofit 
institutions  of  higher  education  may 
apply  for  awards  under  this  part. 

(b)  Awardee  institutions  may  carry 
out  portions  of  the  research  or  training 
components  of  an  award  through 
contracts  with  appropriate 
organizations,  including: 

(1)  Generators  of  hazardous  wastes; 

(2)  Persons  involved  in  the  detection, 
assessment,  evaluation,  and  treatment  of 
hazardous  substances; 

(3)  Owners  and  operators  of  facihties 
at  which  hazardous  substances  are 
located;  and 

(4)  State  and  local  governments. 

§  65a.4    What  are  the  program 
requirements? 

The  applicant  shall  include  the 
following  in  its  proposed  program  for 
which  support  is  requested  under  this 
part. 

(a)  Basic  research  component.  The 
program  shall  include  three  or  more 
meritorious  biomedical  research 
projects,  including  epidemiologic 
studies  relating  to  the  study  of  the 
adverse  effects  of  hazardous  substances 
on  human  health,  and  at  least  one 
meritorious  project  involving 
hydrogeologic  or  ecologic  research 
which  shall  cumulatively  address: 

(1)  Methods  and  technologies  to 
detect  hazardous  substances  in  the 
environment, 

(2)  Advanced  techniques  for  the 
detection,  assessment,  and  evaluation  of 
the  effects  of  these  substances  on  human 
health, 

(3)  Methods  to  assess  the  risks  to 
human  health  presented  by  these 
substances,  and 

(4)  Basic  biological,  chemical,  and/or 
physical  methods  to  reduce  the  amount 
and  toxicity  of  these  substances. 

(b)  Training  component.  The  program 
shall  include  training,  as  part  of  or  in 
conjunction  with  the  basic  research 
component: 

(1)  Graduate  training  in 
environmental  and  occupational  health 
and  safety  and  in  pubUc  health  and 
engineering  aspects  of  hazardous  waste 
control,  and/or 
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(2)  Graduate  training  in  the 
geoscieaces,  including  hydrogeology, 
geological  engineering,  geophysics, 
geochemistry,  and  related  helds, 
necessary  to  meet  professional 
personnel  needs  in  the  pubUc  and 
private  sectors  and  to  carry  out  the 
purposes  of  the  Act.  and 

(3)  Worker  training  relating  to 
handling  hazardous  substances,  which 
includes  short  courses  and  continuing 
education  for  State  and  local  health  and 
environment  agency  personnel  and 
other  personnel  engaged  in  the  handling 
of  ha^rdous  substances,  in  the 
management  of  facilities  at  which 
hazardous  substances  are  located,  and 
in  the  evaluation  of  the  hazards  to 
human  health  presented  by  these 
facilities. 

§65a.5    How  to  apply. 

Each  institution  desiring  a  grant 
under  this  part  shall  submit  an 
application  at  such  time  and  in  such  ' 
form  and  manner  as  the  Secretary  may 
prescribe. 

§  65a.6    How  will  applications  be 
evaluated? 

The  Director  shall  evaluate 
apphcations  through  the  officers  and 
employees,  and  experts  and  consultants 
engaged  by  the  Director  for  that 
purpose,  including  review  by  the 
National  Advisory  Environmental 
Health  Sciences  Council  in  accordance 
with  peer  review  requirements  set  forth 
in  part  52h  of  this  chapter.  The 
Director's  first  level  of  evaluation  will 
be  for  technical  merit  and  shall  take  into 
account,  among  other  pertinent  factors, 
the  significance  of  the  program,  the 
quahfications  and  competency  of  the 
program  director  and  proposed  staff,  the 
adequacy  of  the  applicant's  resources 
available  for  the  program,  and  the 
amount  of  grant  funds  necessary  for 
completion  of  its  objectives.  A  second 
level  of  review  will  be  conducted  by  the 
National  Advisory  Environmental 
Health  Sciences  CounclL 

§653.7    Awards. 

Criteria.  Within  the  limits  of  available 
funds,  the  Director  may  award  grants  to 
carry  out  those  programs  which: 

(a)  Are  determined  by  the  Director  to 
be  meritorious;  and 

(b)  In  the  judgment  of  the  Director, 
best  promote  the  purposes  of  the  gremt 
program,  as  authorized  under  section 
311(a)  of  the  Act  and  the  regulations  of 
this  part,  and  best  address  program 
priorities.  . 

§  6S*A   How  long  does  grant  support  last? 

(a)  The  notice  of  grant  award  specifies 
how  long  NIEHS  intends  to  support  the 
project  without  requiring  the  project  to 


recompete  for  funds.  This  period,  called 
the  project  period,  may  be  for  1-5  years. 

(b)  Generally,  the  grant  will  initially 
be  for  one  year  and  subsequent 
continuation  awards  will  also  be  for  one 
year  at  a  time.  A  grantee  must  submit  a 
separate  apphcation  at  such  time  and  in 
such  form  and  manner  as  the  Secretary 
may  prescribe  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  these 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  and  the 
availability  of  funds,  hi  all  cases, 
continuation  awards  require 
determination  by  the  Director  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government. 

(c)  Neither  the  approval  of  any 
application  nr>r  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

(d)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Director,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Director  that  the  amount  of  Federal 
funds  awarded  and  available  to  the 
grantee  for  that  period,  including  any 
unobhgated  balance  carried  forward 
firom  prior  periods,  exceeds  the  grantee's 
needs  for  that  period,  the  Director  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess. 

§  65a9    What  are  the  terms  and  conditions 
of  awards? 

In  addition  to  being  subject  to  other 
apphcable  regulations  (see  §  65a.ll  of 
this  part),  grants  awarded  under  this 
part  are  subject  to  the  following  terms 
and  conditions: 

(a)  Material  changes.  The  grantee  may 
not  materially  change  the  quality, 
nature,  scope,  or  diuation  of  the 
program  unless  the  approval  of  the 
Director  is  obtained  prior  to  the  change. 

(b)  Additional  conditions.  The 
Director  may  impose  additional 
conditions  prior  to  the  award  of  any 
grant  under  this  part  if  it  is  determined 
by  the  Director  that  the  conditions  are 
necessary  to  carry  out  the  purpose  of  the 
grant  or  assure  or  protect  advancement 
of  the  approved  program,  the  interests  of 
the  public  health,  or  the  conservadon  of 
grant  funds. 


§6Sa.10    For  what  purposes  may  grant 
funds  be  spent? 

A  grantee  shall  expend  funds  it 
receives  under  this  part  solely  in 
accordance  wdth  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  and  the  applicable  cost 
principles  in  45  CFR  74.27. 

§  65al  1    Other  HHS  policies  and 
regulations  that  apply. 

Several  other  HHS  policies  and 
regulations  apply  to  awards  under  this 
part.  These  include  but  are  not 
necessarily  limited  to: 
42  CFR  part  50,  subpart  A— 

Responsibility  of  PHS  awardee  and 

applicant  institutions  for  dealing  with 

and  reporting  possible  misconduct  in 

science 
42  CFR  part  50,  subpart  D— PubUc 

Health  Service  grant  appeals 

procediue 
42  CFR  part  52h— Scientific  Peer 

Review  of  Research  Grant 

Apphcations  and  Research  and 

Development  Contract  Projects 
45  CFR  part  16— Procedures  of  the 

Departmental  Grant  Appeals  Bocird 
45  CFR  part  46 — Protection  of  human 

subjects 
45  CFR  part  74 — Administration  of 

grants 
45  CFR  part  75 — hiformal  gremt  appeals 

procedures 
45  CFR  part  76 — Govemmentwide 

debarment  and  suspension 

(nonprocurement)  and 

govemmentwide  requirements  for 

drug-free  workplace  (grants) 
45  CFR  part  80 — Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Department  of 

Health  and  Human  Services 

effectuation  of  title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFR  part  81 — Practice  and  procedure 

for  hearings  under  part  80  of  this  title 
45  CFR  part  84 — Nondiscrimination  on 

the  basis  of  handicap  in  programs  and 

activities  receiving  Federal  financial 

assistance 
45  CFR  part  86 — Nondiscrimination  on 

the  basis  of  sex  in  education  programs 

and  activities  receiving  or  benefiting 

from  Federal  financial  assistance 
45  CFR  part  91 — Nondiscrimination  on 

the  basis  of  age  in  HHS  programs  or 

activities  receiving  Federal  financial 

assistance 
45  CFR  part  92— Uniform  administrative 

requirements  for  grants  and 

cooperative  agreements  to  State  and 

local  governments 
45  CFR  part  93 — ^New  restrictions  on 

lobbying  51  FR  16958  (May  7, 1986)— 

NIH  Guidelines  for  Research 

Involving  Recombinant  DNA 

Molecules 


"Public  Health  Service  Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals,"  Office  for  Protection  from 
Research  Risks,  NIH  (Revised 
September  1986)  59  FR  14508  (as 
republished  March  28. 1994)— NIH 
Guidelines  on  the  Inclusion  of 
Women  and  Minorities  as  Subjects  in 
Clinical  Research 
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47  CFR  Part  64 

[CC  Docket  No.  95-20;  FCC  95-48] 

Computer  III  Further  Remand 
Proceedings:  Bell  Operating  Company 
Provision  of  Enhanced  Services 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  October  18,  1994,  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit  remanded  in  part  the 
Commission's  BOC  Safeguards  Order  in 
the  Computer ///proceedings,  which 
had  established  procedures  for  the  Bell 
Operating  Companies  (BOCs)  to  offer 
enhanced  services  on  a  structurally 
integrated  basis.  This  Notice  of 
Proposed  Rulemaking  responds  to  the 
court  decision.  The  Notice  reviews  the 
nonstructural  safeguards  that  have  been 
implemented  imder  the  Computer  HI 
framework,  and  asks  parties  to  comment 
on  the  specific  issue  remanded  by  the 
court,  as  well  as  on  the  broader  question 
of  whether  structural  separation  should 
be  reimposed  for  some  or  all  BOC 
enhanced  services. 
DATES:  Comments  must  be  filed  on  or 
before  April  7, 1995,  and  reply 
comments  must  be  filed  on  or  before 
April  28,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rose  Crellin  at  (202)  418-1571  or  Kevin 
Werbach  at  (202)  418-1597,  Policy  and 
Program  Plaiming  Division,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  FCC  95-48, 
adopted  February  7, 1995  and  released 
February  21, 1995.  The  hill  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (Room  239). 
1919  M  Street  NW.,  Washington.  DC. 


The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  In  the  Computer  III  proceeding, 
beginning  with  the  Phase  I  Order  (51  FR 
24350  (July  3, 1986)),  the  Commission 
concluded  that  the  Bell  Operating 
Companies  (BOCs)  should  be  permitted 
to  offer  enhanced  services  without 
establishing  structurally  separate 
subsidiaries.  Enhanced  services  use  the 
existing  telephone  network  to  deliver 
services — such  as  voice  mail,  E-Mail, 
and  gateways  to  on-line  databases — 
beyond  a  basic  transmission  offering. 
Under  structural  separation 
requirements,  the  BOCs  had  to  form 
subsidiary  companies,  with  separate 
personnel,  facilities,  and  equipment,  to 
offer  these  services.  The  need  for 
safeguards  on  BOC  provision  of 
enhanced  services  arises  from  the  fact 
that  competing  enhanced  service 
providers  generally  must  depend  on  the 
BOC  networks  to  transport  their  services 
to  customers.  The  Commission  has 
identified  two  primary  forms  of 
anticompetitive  conduct  that  may  arise 
from  BOC  involvement  in  the  enhanced 
ser\'ices  marketplace:  (1)  Improper 
cross-subsidization,  in  which  the  BOCs 
undercut  competing  enhanced  ser\'ice 
providers  (ESPs)  by  shifting  costs  from 
their  enhanced  services  to  their 
regulated  basic  services;  and  (2)  access 
discrimination,  in  which  BOCs  provide 
competing  ESPs  with  inferior 
interconnection  and  access  to  network 
services  that  these  companies  need  for 
their  enhanced  services. 

2.  In  Computer  III,  the  Commission 
determined  that  the  benefits  of  lifting 
structural  separation  requirements — in 
terms  of  increased  availability  of 
enhanced  services— outweighed  the 
risks  of  anticompetitive  conduct  by  the 
BOCs.  and  that  a  regime  of 
nonstructural  safeguards  could  provide 
adequate  protection  against  cross- 
subsidization  and  access  discrimination. 
The  Commission  established  a  two-step 
process  in  Computer  III  for  lifting 
structural  separation  restrictions. 
Initially.  BOCs  were  permitted  to  offer 
individual  enhanced  services  on  a 
structurally  integrated  basis  once  they 
had  received  FCC  approval  of  service- 
specific  Comparably  Efficient 
Interconnection  (CEI)  plans.  Those 
plans  were  required  to  detail  how  the 
BOCs  would  make  the  underlying 
network  services  used  by  their  own 
enhanced  service  offerings  available  to 


competing  ESPs  on  an  equal  access 
basis.  In  the  second  stage  of  Computer 
III,  BOCs  were  required  to  develop  Open 
Network  Architecture  (ONA)  plans 
detailing  how  they  would  unbundle  and 
make  available  basic  network  services, 
and  describing  how  they  would  comply 
with  other  nonstructural  safeguards. 
Upon  FCC  approval  of  the  initial  BOC 
ONA  plans,  the  remaining  structural 
separation  requirements  were  to  be 
lifted.  Following  a  remand  from  the 
Court  of  Appeals  for  the  Ninth  Circuit, 
the  Commission  strengthened  and 
reaffirmed  its  regime  of  nonstructural 
safeguards  in  the  1991  BOC  Safeguards 
Order  (57  FR  4373  (February  5, 1992)). 
Between  1992  and  1993.  the  Common 
Carrier  Bureau  granted  full  structural 
relief  to  the  BOCs  upon  a  showing  that 
they  had  complied  with  the 
requirements  of  the  BOC  Safeguards 
Order,  and  those  decisions  were 
subsequently  ratified  by  the 
Commission. 

3.  In  October.  1994.  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
partially  remanded  the  BOC  Safeguards 
Order.  "The  court  concluded  that  die 
Commission  had  scaled  back  its 
conception  of  ONA  from  the  original 
vision  in  Computer  III,  and  had  not 
explained  how  the  more  limited  version 
of  ONA  represented  in  the  approved 
BOC  ONA  plans  provided  sufficient 
protection  against  BOC  access 
discrimination.  On  this  basis,  the  court 
held  that  the  FCC's  cost  benefit  analysis 
for  fully  hfting  structural  separation 
restrictions  was  flawed.  On  January  11. 
1995,  the  Common  Carrier  Bureau 
clarified  the  requirements  for  BOC 
provision  of  enhanced  services  after  the 
Ninth  Circuit  decision,  and  granted  the 
BOCs  interim  waivers  to  offer  new 
services,  subject  to  certain  restrictions 
and  filing  requirements,  during  the 
pendancy  of  remand  proceedings. 

4.  In  this  Notice  of  Proposed 
Rulemaking,  the  Commission  has 
initiated  a  proceeding  to  reexamine  its 
Computer  III  rules  in  light  of  the  most 
recent  Ninth  Circuit  remand.  The 
Commission  noted  that  the  partial 
vacation  of  the  BOC  Safeguards  Order 
generally  reinstates  the  Computer  III 
service-by-service  CEI  plan  regime, 
subject  to  the  modification  spelled  out 
in  the  Common  Carrier  Bureau's  waiver 
order.  The  Commission  concluded  that 
the  Ninth  Circuit  had  remanded  the 
specific  issue  of  whether  the  existing 
nonstructural  safeguards  including  the 
level  of  network  unbundling  under 
ONA.  are  sufficient  to  justify  fully 
lifting  structural  separation 
requirements. 

5.  The  Notice  of  Proposed  Rulemaking 
reviewed  the  various  nonstructural 
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safeguards  the  Conunission  has  put  into 
place  to  protect  against  anticompetitive 
practices  by  the  BOCs.  The  Commission 
described  how  the  ONA  model  had 
evolved,  and  the  forms  of  network 
unbundling  it  encompasses  today  and  is 
likely  to  cover  in  the  future.  The  Notice 
of  Proposed  Rulemaking  also  outlined 
the  other  safeguards  that  are  designed  to 
work  in  concert  with  ONA  to  protect 
against  anticompetitive  practices  by  the 
BOCs.  Parties  were  asked  to  comment 
on  the  specific  issue  identified  by  the 
court:  Whether  these  nonstructural 
safeguards  are  sufficient  for  the  BOCs  to 
be  granted  full  structural  relief. 

6.  The  Commission  also  asked  parties 
to  comment  on  broader  issues  regarding 
the  relative  merits  of  structural  and 
nonstructural  safeguards.  The 
Commission  noted  that,  although  there 
is  evidence  to  suggest  that  nonstructural 
safeguards  have  been  effective,  various 
parties  have  argued  that  structural 
separation  should  be  reimposed  on  the 
BOCs.  In  order  to  provide  it  with 
information  to  make  an  informed 
decision,  the  Commission  asked 
commenters  to  provide  specific 
evidence  as  to  the  relative  costs  and 
benefits  of  structural  separation  and 
nonstructural  safeguards. 

7.  The  Notice  ofProposed  Rulemaking 
also  sought  comment  on  the  protection 
against  discrimination  necessary  to 
allow  ESPs  and  BOCs  to  compete 
effectively  without  creating  unnecessary 
burdens,  whether  certain  types  of 
enhanced  services  may  require  greater 
protection  than  others,  and  whether 
structural  separation  or  additional 
nonstructural  safeguards  are  needed  for 
specific  enhanced  services.  Parties  were 
asked  to  identify  any  specific 
unbundled  network  services  that  BOCs 
do  not  currently  provide  which  meet  the 
criteria  established  in  Computer  III  for 
service  unbundling.  To  the  extent  that 
parties  propose  a  reimposition  of 
structural  separation,  the  Commission 
asked  that  they  identify  the  benefits  that 
they  believe  will  accrue  for  the 
provision  of  enhanced  services  to 
consumers  bom  such  action,  and 
articulate  why  these  benefits  cannot  be 
achieved  under  a  regime  of 
nonstructural  safeguards. 

8.  Finally,  the  Commission  recognized 
that  a  return  to  some  form  of  structural 
separation  requirements  at  this  time 
would  impose  certain  transition  costs 
on  the  BOCs.  and  could  result  in  service 
disruption  and  customer  confusion.  The 
Commission  therefore  asked  parties  to 
identify  transitional  expenses  that 
would  be  borne  by  customers  of  BOC 
enhanced  services,  and  to  indicate 
whether  a  return  to  structiu^  separation 
requirements  would  result  in 


disruptions  of  service  or  confusion 
among  customers.  To  the  extent  that 
parties  beUeve  structural  separation  is 
appropriate,  the  Commission  asked 
them  to  describe  particular  scenarios 
and  timetables  under  which  BOCs 
would  be  required  to  move  fi-om  the 
existing  partially  integrated  CEI  plan 
regime,  and  to  identify  the  specific  costs 
and  benefits  of  those  scenarios. 

Ordering  Clauses 

1.  Accordingly,  it  is  ordered  That, 
pursuant  to  the  authority  contained  in 
sections  1.  4.  and  201-205  of  the 
Communications  Act  of  1934,  as 
amended,  47  I!  S.C.  151,  154,  and  201- 
205.  a  Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

List  of  Subjects  in  47  CFR  Part  64 

Communciations  common  carriers. 
Computer  technology. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-5491  Filed  3-6-95;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  9S-29.  RM-8596] 

Radio  Broadcasting  Services;  Iron 
Mountain,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Superior  Media  Group,  Inc..  proposing 
the  allotment  of  Channel  294  A  to  Iron 
Mountain,  Michigan,  as  that 
community's  third  local  FM  service. 
The  channel  can  be  allotted  to  Iron 
Mountain  without  a  site  restriction  at 
coordinates  45^9-12  and  88-04-06. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  April  24, 1995,  and  reply 
comments  on  or  before  May  9, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Matthew  H.  McCormick,  Reddy.  Begley, 
Martin  &  McCormick,  1001  22nd  Street. 
NW,  Suite  350.  Washington,  D.  C. 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
95-29.  adopted  February  21, 1995.  and 
released  March  2, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW,  Washington. 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  fiom  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
fac,  2100  M  Street.  NW,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulator^' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  ofProposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  95-5492  Filed  3-6-95:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45,  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  cancellation  and 
rescheduling  of  public  meeting. 

SUMMARY:  The  public  meetings 
originally  scheduled  for  March  9,  and 
10,  1995.  as  part  of  the  continuing 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45. 
Government  Property,  have  been 
canceled  and  rescheduled  for  April  6, 
1995,  and  April  7, 1995. 
DATES:  Public  Meetings:  The  public 
meetings  will  be  conducted  at  the 
address  shown  below  from  12:30  p.m.  to 
5:00  p.m.,  local  time,  on  April  6.  1995; 
and  from  9:30  a.m.  to  5:00  p.m.,  local 
time,  on  April  7, 1995. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 


public  meeting  should  be  submitted  to 
the  address  below  on  or  before  April  3, 
1995. 

ADDRESSES: 

Draft  Materials:  Intersted  parties  may 
obtain  drafts  of  the  materials  to  be 
discussed  at  the  April  6  and  7  public 
meetings  from  Ms.  Angelena  Moy, 
PDUSD(A&T)DP/MPI.  1211  S.  Fern 
Street,  Room  C-109.  Arlington.  VA 
22202-2808. 

Public  Meeting:  The  location  of  the 
public  meeting  is  1211  S.  Fern  Street, 
Room  C-102,  Arlington.  VA  22202- 
2808.  Individuals  wishing  to  attend  the 
meeting,  including  individuals  wishing 
to  make  presentations  on  the  topics 
scheduled  for  discussion,  should 
contact  Ms.  Angelena  Moy, 
PDUSD{A&T)DF/MPI.  1211  S.  Fern 
Street,  Room  C-109,  Arlington,  VA 
22202-2808. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Angelena  Moy.  telephone  (703)  604- 
5385.  FAX  (703)  604-6709. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  16.  1994.  (59  FR  47583) 
the  Director  of  Defense  Procurement, 
Department  of  Defense,  announced  an 
initiative  to  revmte  the  Federal 
Acquisition  Regulation  (FAR)  Part  45, 
Government  Property,  to  make  it  easier 
to  understand  and  to  minimize  the 
burdens  imposed  on  contractors  and 
contracting  officers.  The  Director  of 
Defense  Procurement  is  providing  a 
forum  for  an  exchange  of  ideas  and 
information  with  government  and 
industry  personnel  by  holding  public 
meetings,  soliciting  public  comments, 
and  publishing  notices  of  the  public 
meetings  in  the  Federal  Register. 

The  public  meetings  scheduled  for 
March  9  and  10. 1995,  have  been 
canceled  and  rescheduled  for  April  6 
and  7. 1995. 

As  indicated  in  the  February  9,  1995, 
Federal  Register  notice  (60  FR  7744), 
interested  parties  are  invited  to  present 
statements  on  (1)  draft  legislation 
permitting  negotiated  sales  of  low  value 
Government  property  to  holding 
contractors,  (2)  revisions  to  FAR 
52.245-17,  Special  Tooling.  (3)  disposal 
of  Government  property,  and  (4) 
establishing  the  value  of  Government 
property  for  the  purpose  of  determining 
appropriate  rental  charges.- 
Claudia  L.  Naugle, 

Executive  Editor.  Defense  Acquisition 
Regulations  Directorate. 

[FR  Doc.  95-5605  Filed  3-3-95;  11:32  am] 

BILUNC  CODE  SO0O-O4-M 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  Public  Comment 
Period  on  Proposed  Endangered  or 
Threatened  Status  for  Four 
Southwestern  California  Plants 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  public 

comment  period. 


summary:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  provides  notice  that  a  public 
hearing  will  be  held  and  the  comment 
period  reopened  on  proposed 
endangered  status  for  Atriplex  coronata 
vcir.  notatior  (San  Jacinto  Valley 
crownscale)  and  Allium  munzii  (Munz's 
onion),  and  proposed  threatened  status 
for  Brodiaea  filifolia  (thread- leaved 
brodiaea)  and  Navarretia  fossalis 
(spreading  navarretia).  The  Service  also 
proposes  critical  habitat  for  Atriplex 
coronata  var.  notatior.  All  parties  are 
invited  to  comment  on  this  proposal. 
DATES:  The  pubhc  hearing  vdll  be  held 
from  2:00  to  4:00  p.m.  and  from  6:00  to 
8:00  p.m.  on  Thursday,  March  23,  1995. 
in  Riverside,  California.  The  public 
comment  period  now  closes  on  May  20. 
1995.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holiday  Inn,  Empire  Ballroom,  3400 
Market  Street,  Riverside,  California. 
Written  comments  and  materials  may  be 
submitted  at  the  hearing  or  may  be  sent 
directly  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad.  CaUfomia 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor  (see  ADDRESSES 
section)  at  (619)  431-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Allium  munzii  (Munz's  onion),  a 
member  of  the  lily  family,  is  a  white- 
flowered,  single-leaved,  scapose 
perennial  originating  bom  a  bulb.  A. 
munzii  /s  restricted  to  mesic  clay  soils 
in  western  Riverside  County,  California. 
It  is  frequently  associated  with  southern 
needlegrass  grassland,  mixed  grassland, 
and  open  coastal  sage  scrub,  or 


occasionally  in  cismontane  juniper 
woodlands.  Twelve  populations  are 
currently  known. 

Atriplex  coronata  var.  notatior  (San 
Jacinto  Valley  crownscale  or  saltbush)  is 
a  low,  grey-green,  erect  annual  member 
of  the  goosefoot  family.  It  is  restricted  to 
the  Traver-Domino- Willows  alkaline 
soils  series  of  the  San  Jacinto,  Perris, 
and  Menifee  Valleys  of  western 
Riverside  County,  California,  in 
association  with  alkali  sink,  alkaU 
playa,  vernal  pools,  and  alkali  grassland 
habitats.  This  taxon  occurs  at  10 
population  centers.  The  number  of 
individuals  in  any  given  year  var>' 
widely,  depending  on  available  rai.afall. 
and  the  duration  and  extent  of  ijooding. 

Brodiaea  filifolia  (thread-leaved 
brodiaea).  a  member  of  the  fily  family .- 
is  a  lavender- flowered  scapose 
perennial  herb.  It  typically  occurs  on 
gentle  slopes,  and  in  valleys  and  flood 
plains  associated  with  mesic.  southern 
needlegrass  grassland  and  alkali 
grassland  plant  communities  growring 
on  clay,  loamy  sand,  or  alkaline  siity- 
clay  soils.  The  species  is  distributed  in 
vridely  disjunct  populations  from  the 
foothills  of  the  San  Gabriel  Mountains 
in  Los  Angeles  Count)',  California,  east 
to  the  foothills  of  the  San  Bernardino 
Mountains  in  San  Bernardino  County, 
south  through  western  Riverside  and 
eastern  Orange  Counties  to  central 
coastal  San  Diego  County.  About  18  out 
of  27  historical  populations  are  known 
to  exist  throughout  its  range.  The 
majority  of  the  populations  are  centered 
on  the  Santa  Rosa  Plateau,  Riverside 
County,  CaUfomia,  and  in  the  vicinity  of 
Carlsbad,  Vista,  and  San  Marcos.  San 
Diego  County,  California. 

Navarretia  fossalis  (spreading 
navarretia)  is  a  low,  white-flowered 
annual  of  the  phlox  family  that  is  found 
primarily  in  association  with  vernal 
pools,  alkali  grassland,  and  vernal  alkali 
flood  plains.  N.  fossalis  is  known  from 
a  single  occurrence  in  Los  Angeles 
County,  California,  the  lowlands  of 
western  Riverside  County,  California, 
and  coastal  San  Diego  County  south  into 
northwestern  Baja  CaUfomia,  Mexico. 
Fewer  than  30  populations  of  this 
species  are  known  in  the  United  States. 
These  populations  are  concentrated  in 
three  locations:  Otay  Mesa  in  southern 
San  Diego  County,  near  Hemet  and 
along  the  San  Jacinto  River  in  Riverside 
County. 

These  species  are  threatened  by  one 
or  more  of  the  following  factors:  Habitat 
destruction  and  fragmentation  from 
agricultural  and  urban  development. 
pipeline  construction,  alterations  of 
wetland  hydrology  by  draining  or 
channelization,  clay  mining,  off-road 
vehicle  activity,  cattle  and  sheep 
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grazing,  weed  abatement,  fire 
suppression  practices,  competition  from 
alien  plant  species,  and  the  inadequacy 
of  existing  regulatory  mechanisms. 

On  December  15,  1994,  the  Service 
published  a  proposed  rule  on 
endangered  status  for  Atriplex  coronata 
var.  notatjor  and  Allium  munzii, 
proposed  threatened  status  for  Brodiaea 
filifolia  and  Navarretia  fossalis,  and 
critical  habitat  for  Atriplex  coronata  var. 
notatior  [59  FR  64812).  Section 
4(b)(5)(E)  of  the  Endangered  Species  Act 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
pubUcation  of  the  proposed  rule.  Public 
hearing  requests  were  received  from 
several  requestors.  As  a  result,  the 


Service  has  scheduled  a  public  hearing 
on  Thursday,  March  23, 1995,  at  the 
Holiday  Inn,  Empire  Ballroom,  3400 
Market  Street,  Riverside,  California. 

Anyone  wishing  to  make  statements 
for  the  record  should  bring  a  written 
copy  of  their  statements  to  the  hearing. 
Oral  statements  may  be  Hmited  in 
length  if  the  number  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  Oral  and  written  comments 
receive  equal  consideration.  The  Service 
places  no  limits  on  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service. 

The  comment  period  on  the  proposal 
was  to  close  on  February  13, 1995.  To 
accommodate  the  hearing,  the  public 


comment  period  is  reopened  upon 
publication  of  this  notice.  Written 
comments  may  now  be  submitted  until 
May  20, 1995,  to  the  Service  in  the 
ADDRESSES  section. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended:  (16  U.S.C.  1531  et  seq.) 

Dated:  February  28, 1995. 
Thomas  J.  Dwyer, 

Regional  Director,  Region  1 ,  Fish  and  Wildlife 

Service. 

|FR  Doc.  95-5484  Filed  3-6-95:  8:45  ami 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  ckxnja»ents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public.  Notices  of  fieanngs  arxl  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agerrcy 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking,  Committee 
on  Adjudication,  Committee  on 
Administration,  and  Committee  on 
Governmental  Processes 

ACTION:  Notice  of  Public  Meetings; 
Notice  of  Cancellation  of  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463).  notice  is  hereby  given  of 
meetings  of  the  Committees  on 
Rulemaking.  Adjudication,  and 
Administration  of  the  Administrative 
Conference  of  the  United  States.  In 
addition,  notice  is  hereby  given  of 
cancellation  of  a  meeting  of  the 
Committee  on  Governmental  Processes. 
AGENCY:  Committee  on  Rulemaking. 

DATES:  Wednesday,  March  29,  1995.  at 
9:30  a.m. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street  NW..  Suite  500.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States.  2120  L  Street.  NW.,  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

AGENCY:  Committee  on  Adjudication. 

DATES:  Friday.  March  17, 1995  at  9:30 
a.m.;  Monday,  April  3,  1995  at  9:30  a.m. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference.  2120  L 
Street.  NW.,  Suite  500.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States.  2120  L  Street  bi\V.,  Suite 
500,  Washington.  DC  20037.  Telephone: 
(202)  254-7020. 

AGENCY:  Committee  on  Administration. 

DATES:  Thursday.  March  23, 1995  at 
10:00  a.m.;  Wednesday.  April  12.  1995 
at  10:00  a.m. 


UMI 


LOCATION:  Office  of  the  Chairman. 
Administrative  Conference.  2120  L 
Street  NW..  Suite  500,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Leah  Meltzer.  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States.  2120  L  Street  NW..  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

AGENCY:  Committee  on  Governmental 
Processes. 

DATES:  The  meeting  previously 
scheduled  for  Monday.  March  13, 1995. 
at  12:30  p.m.  has  been  cancelled.  A  new 
meeting  will  be  scheduled  for  later  in 
March. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  S.  Laufer.  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States.  2120  L  Street  NW.. 
Suite  500.  Washington.  D.C.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  meet  to 
discuss  several  topics  relating  to 
rulemaking.  The  topics  will  include  a 
report  on  "interim  final  rules."  prepared 
by  Professor  Michael  Asimow  of  UCLA 
Law  School,  a  report  on  "direct  final 
rulemaking."  by  Professor  Ronald  Levin 
of  Washington  University  School  of 
•Law,  and  a  report  on  agency  review  of 
existing  rules,  by  Professor  Sidney 
Shapiro  of  the  University  of  Kansas  Law 
School. 

The  Committee  on  Adjudication  will 
meet  to  begin  discussion  of  a  report  on 
the  use  of  Rule  11-type  sanctions  in 
administrative-level  adjudications.  The 
report  is  being  prepared  by  Profes-sor 
Carl  Tobias  of  the  University  of 
Montana  School  of  Law. 

The  Committee  on  Administration 
will  meet  to  discuss  reports  on  two 
topics.  A  report  on  the  potential  uses  of 
alternative  dispute  resolution 
techniques  for  resolving  conflicts 
between  endangered  species  and 
development  interests  was  prepared  by 
Professors  Steven  L.  Yaffee  and  Julia  M. 
Wondolleck  of  the  University  of 
Michigan.  A  second  report,  by  Professor 
Mark  H.  Grunewald  of  Washington  and 
Lee  University  School  of  Law,  addresses 
the  Freedom  of  Information  Act  and 
Confidentiality  of  Records  in 
Alternative  Dispute  Resolution. 

The  Committee  on  Governmental 
Processes  will  reschedule  its  meeting  to 
continue  discussion  of  when  federal 
government  lawyers  and  other 
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government  employees  may  participate 
in  public  service  activities.  There  are 
possible  restrictions  in  the  Code  of 
Professional  Responsibility,  in  agency 
regulations  governing  outside  activities, 
and  in  government-wide  rules 
concerning  use  of  government 
instnimentalities. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  each  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  njcniber 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 

Dated:  March  2, 1995 
Jeffny  S.  Lubbers, 
/?esearr/j  Director. 
IFR  Doc.  95-5586  Filed  3-b-95;  8:45  ami 

BILUNG  CODE  61tO-01-«V 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV-94-704] 

Debt  Collection 

AGENCY:  Agricultural  Markt-ting  Service. 
USD  A. 
ACTION:  Notice. 


SUMMARY:  The  Agriculttiral  Marketing 
Service  (AMS)  hereby  gives  notice  that, 
in  an  effort  to  collect  delinquent 
assessments  (debt?)  from  persons  and 
commercial  entities  under  research  and 
promotion  programs  and  fruit  and 
vegetable  marketing  orders,  AMS  will 
implement  the  debt  collection 
procedures  set  forth  in  7  CFR  3.1 
through  3.36.  Under  these  debt 
collection  procedures.  AMS  will  report 
delinquent  debts  to  credit  reporting 
agencies  or  will  institute  administrative 
offset  against  debtors,  or  both.  These 
actions  apply  to  both  current  and  future 
delinquent  debts  and  are  necessarj'  for 
effective  enforcement  of  the  various 
programs. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
research  and  prnmotion  programs — 
Martha  B.  Ransom,  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
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Division,  AMS,  USDA,  Room  2535-S, 
P.O.  Box  964.56,  Washington,  DC  20090- 
6456,  (202)  720-9915:  for mnrkcting 
orders — Barbara  Schulke,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2523-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456, (202)  720-4607. 
SUPPLEMENTARY  INFORMATION:  AMS 
administers  certain  marketing  programs 
that  require  industry  members,  such  as 
producers,  handlers,  and  importers,  to 
pay  as.sessments  to  hind  the  programs. 
Persons  or  commercial  entities  under 
these  programs  are  required  by  law  to 
report  their  production,  handling,  or 
importing  of  the  regulated  commodity 
and  to  remit  the  applicable  assessment 
to  an  indu.stry  board  or  committee  under 
AMS  supervision. 

Whenever  and  wherever  feasible,  all 
agencies  of  the  U.S.  Department  of 
Agriculture  (USDA)  must  use,  or  request 
another  Federal  agency  to  use, 
administrative  offset  in  accordance  with 
31  U.S.C.  37616  and  4  CFR  102.3  to 
collect  debts  due  to  the  United  States 
through  the  USDA  or  its 
instrumentalities.  The  debt  need  not  be 
reduced  to  a  judgment  or  be  undisputed. 
The  offset  will  be  effective  31  days  after 
the  debtor  receives  a  Notice  of  Intent  to 
Collect  by  Administrative  Offsets,  or 
when  a  stay  of  offset  expires,  unless 
AMS  determines  that  immediate  action 
is  necessary  under  7  CFR  3.26. 

Furthermore,  consistent  with  the 
requirements  of  31  U.S.C.  3711(f),  4  CFR 
102.3(c),  and  5  U.S.C.  522a,  AMS  may 
report  to  credit  reporting  agencies  all 
commercial  debts  and  all  delinquent 
consumer  debts  owed  to  the  USDA  or  its 
instrumentalities. 

This  debt  collection  procedure  affects 
marketing  agreements  and  orders 
covering  fruits,  vegetables,  and  specialty 
crops  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended: 
and  under  research  and  promotion 
programs  authorized  under  a  variety  of 
statutes,  as  amended.  These  statutes  are 
the  Beef  Promotion  and  Research  Act  of 
1985;  the  Cotton  Research  and 
Promotion  Act;  the  Dairy  Production 
Stabilization  Act  of  1983;  the  Egg 
Research  and  Consumer  Information 
Act;  the  Fluid  Milk  Promotion  Act  of 
1990;  the  Fresh  Cut  Flowers  and  Fresh 
Cut  Greens  Promotion  and  Consumer 
Information  Act  of  1993;  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Act;  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Act  of  1990;  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990;  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985;  the  Potato  Research  and 


Promotion  Act;  the  Soybean  Promotion, 
Re.search,  and  Consumer  Information 
Act;  and  the  Watermelon  Research  and 
Promotion  Act. 

Authority:  5  U.S.C.  5514;  7  Li.S.C.  601- 
674.  2101-2118.  2611-2627,  2701-2718, 
2901-2911.  4501-4513,  4601-4612.  4801- 
4819.  4901-4916.  6101-6112.  6201-6212. 
6301-6311,  6401-6417.  6801-6814;  12  IJ..S.C. 
1150;  31  U.S.C.  3701.  3711.  3716-3719. 
3720A.  3728;  26  U.S.C.  61:  4  CFR  102,  105.2. 
105.4:  and  5  CFR  550.  subpart  K. 

Dated:  March  1.  1995. 
Lon  Hatamiya, 
Administrator. 
jFR  Doc.  95-5541  Filed  3-6-95;  8:45  am| 

BILLING  CODE  3410-02-P 


Forest  Service 

Ecosystem  Management  Workshop 
Planning  Group 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Ecosystem  Management 
Workshop  Planning  Group,  composed  of 
only  federal  members,  will  have  its  first 
meeting  in  Washington,  DC,  on  March 
17,  1995,  from  1  p.m.  to  3  p.m.  The 
Planning  Group  wishes  to  solicit  public 
input  from  interested  individuals  for  the 
planning  and  implementation  of  a 
proposed  ecosystem  management 
workshop.  The  workshop  is  being 
designed  to  bring  together  technical, 
social,  economic,  and  policy  experts  to 
develop  the  framework  for  the 
sustainable  use  of  natural  resources.  The 
actual  date  of  the  workshop 
"Developing  a  National  Framework  for 
Ecosystem  Management"  has  yet  to  be 
decided,  but  is  proposed  to  be  held 
between  October  1  and  December  15, 
1995.  Participation  in  the  workshop 
planning  process  is  open  to  the  public. 
Persons  who  wish  to  participate  can  do 
so  by  attending  a  Planning  Group 
meeting  or  by  filing  written  statements   - 
with  the  Executive  Secretary  of  the 
Planning  Group  before  or  after  each 
Planning  Group  meeting. 

DATES:  The  Ecosystem  Management 
Workshop  Planning  Group  will  meet 
Friday,  March  17,  and  Friday,  March  24, 
and  every  other  Friday  after  March  24, 
1995,  until  the  workshop  is  held. 

ADDRESSES:  Each  meeting  will  be  held  at 
the  office  of  the  Forest  Service's 
International  Forestry  Staff,  Franklin 
Court  Building,  Suite  5500-W,  1099 
14th  Street  NW.,  Washington,  DC. 

Send  written  comments  to  Robert  C. 
Szaro,  Executive  Secretary,  Ecosystem 
Management  Workshop  Planning 
Group.  USDA  Forest  Ser\'ice.  Resean;h 


Staff.  P.O.  Box  96090,  Washington,  DC 
20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  about  this  notice 
contact  Robert  C.  Szaro.  telephone:  (202) 
205-1697 

Please  call  (202)  205-0884  prior  to 
each  Planning  Group  meeting  for 
confirmation  of  meeting  time  and  for 
additional  information  about  the 
meetings. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  seeking  public  input  in  the 
areas  of:  Scientific  consensus  regarding 
the  specific  components  of  ecosystem 
management;  the  relationship  of 
ecosystem  management  to  sustaining 
ecosystems  and  maintaining  biological 
diversity;  the  pa.st,  present,  and  future 
relationships  of  people  to  ecosystems; 
and  issues  related  to  implementing 
ecosystem  management. 

Goals  for  the  workshop  include 
establishing  a  scientific  foundation  for 
ecosystem  management  and  developing 
definitive  recommendations  for  its 
implementation. 

The  second  meeting  of  the  Ecosystem 
Management  Workshop  Planning  Group 
will  be  held  on  March  24, 1995. 
Successive  meetings  will  be  held  on 
every  other  Friday  thereafter  until  the 
workshop  is  held. 

Dated:  March  1.  199.5. 
lack  Ward  Thomas, 
Chief. 
[FR  Doc.  95-5498  Filed  3-6-95;  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1994  Survey  of  Women-Ou  ned 
Businesses. 

Form  Niimber(s):  WB-l. 

Agency  Approval  Number:  0607- 
0765-EXPEDITED  REVIEW. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  65,000  hours. 

Number  of  Respondents:  130,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  I'ses:  The  Bureau  of  the 
Census  will  conduct  the  1994  Survey  of 
Women-Owned  Businesses  (WOB)  to 
determine  the  size  of  the  women-owned 
subset  of  sole  proprietorships, 
corporations,  and  partnerships.  The 
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WOB  is  designed  to  collect  data  on  the 
ownership  characteristics  of  a  sample  of 
businesses  to  determine  which  are 
owned  by  women.  Additionally,  the 
sur\'ey  will  gather  information  on  the 
viability  and  growth  of  these  businesses. 
Federal,  state,  and  local  governments 
u.se  WOB  statistics  as  a  framework  for 
assessing  and  directing  programs 
designed  to  promote  the  activities  of 
women-owned  businesses. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary 

0MB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  propo.sal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW.  Washington,  IX  20230. 


Written  comments  and 
nicommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  De.sk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  1.  1995. 

Gerald  Taciie. 

Departmental  Forms  Clearvnce  Officer ,  Office 
of  Management  and  Organization. 

BH.LING  CODE  )5l(M>7-f 


UMI 
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U.S.  DEPARTMENT  OF  COMMERCE 
RUItCAL  OF  TOE  CENSUS 
1201  EAST  lOTD  STREET 

JEFFERSONVILLE.  IN  47134-0001 

1994  SUIIVEY  OF  BUSINESSES 


NAME 
ADDRESS 


Dear  Survey  Respondent 

The  Census  Bureau  is  conducling  a  business  survey  to  improve  the  effectiveness  of  Federal  programs  aimed 
at  facilitating  new  business  starts  and  subsequent  growth  opportumties.  The  survey  is  being  sent  to  a 
sample  of  businesses  with  paid  employees.  The  data  collected  will  measure  the  impact  of  businesses  on  the 
economy  in  terms  of  jobs  provided  and  receipts  or  income  generated.   A  summary  of  findings  from  this 
survey  will  be  published  in  1996. 

Please  complete  and  return  the  survey  in  the  enclosed  envelope  within  15  days.   Estimates  are  acceptable 
Information  collected  from  individual  businesses  is  held  confidential.  Only  Census  Bureau  employees  will  see 
your  report  and  will  use  the  data  for  statistical  analysis  only    Although  response  is  voluntary,  your  data  are 
needed  to  make  the  results  complete.   Timely  response  will  also  reduce  the  cost  of  reminder  mailings. 

On  the  back  of  this  form  are  answers  to  questions  you  might  have  regarding  this  survey    If  you  have 
additional  questions,   please  phone  1-800-354-7271  from  Sam  to  5  p.m  eastern  time 

Thank  you  for  your  copperation. 

Sincerely. 


Martha  Farnsworth  Riche 

Director 

Bureau  of  the  Census 


Name  of  person  to  contact  regarding  this  report 


Telephone  Number 


1     Is  this  business  still  in  operation? 

If  not  in  operation  nt  anytime  in  1 994.  mark  -Net-  tu  item  1,  :,ign  form  an  paf^v  V,  and  rcttiin  I,  ■rm  ,„  ihr  pmvidvtl  cinrl.  i- 


n    Yos 
O    No  ■ 


Please  continue  to  answer  this  questionnaire  if  you  were  in  business  anytime  during  1 994. 


2    a.    Check  the  one  box  below  which  best  reflects  the  gender  of  the  majority  of  ownership  of  this  business  at  the  end  of  1 994. 
If  the  business  ceased  operations  during  1994,  report  for  ownership  at  the  close  of  operations. 

•    SOLE  PROPRIETORSHIPS  (IRS  1040C  filers)  not  jointly  owned  should  check  the  appropriate  box.  If  owned  by  both 
husband  and  wife,  check  the  box  that  corresponds  to  tlie  primary  owner  if  the  business  is  not  equally  owned. 

'    CORPORA  TIONS  and  SUBCHAPTER  S  CORPORA  TIONS  should  answer  based  upon  percent  of  outstanding  stock. 
Corporations  for  which  the  gender  of  all  stockholders  is  not  available  should  base  their  answer  on  the  percent  of 
ownership  for  owners  listed  on  Form  W-K. 

PAR TNERSHIPS  should  answer  based  upon  the  percent  of  ownership  of  the  partners. 

O  Female 

n  Male 

a  Male/Female -equal  percent  of  ownership 

D  Not  owned  by  individuals  (lor  example:  a  coqsoration  whose  sfiareholders  are  other  corporations) 

b.   If  you  are  a  corporation  other  than  a  subchapter  S  corporation,  check  the  answer  that  best  describes  the  basis  for  the 
answer  to  item  2a. 

O      Total  outstanding  stock 

D      Percent  of  stock  for  owners  reported  on  Form  1 0-K 

O      Other  -  specify  ^___ 


1994         1993 


1992 


3    a.    •    Total  Employment  as  of  March  12 

Report  for  all  employees  as  defined  on  Treasury  Form  941. 

•  Average  Number  of  Full>Time  Empkiyees  during 
Full-time  employees  are  employees  who  work  on  average  35  or  more  hours  per  week. 

•  Average  Number  of  Part-Time  Empk>yees  during 
Part-time  employees  are  employees  who  work  on  average  less  than  35  hours  per  week. 

b.  Total  Annual  Payroll 

Report  total  annual  payroll  as  defined  on  Treasury  Form  941.         • 

c.  Total  Wage/Labor/Commission  Expenses  NOT  reflected  in  payroll. 

Include  cost  of  contract  labor. 

d.  Total  Cross  Sales  and  Receipts 

Report  sales  as  reported  on  your  1994  tax  return.   1 120-L,  1 120-PC  filers  should  use  gross 
income  from  Schedule  A.   1 120-RIC  filers  should  use  total  income.  Finance,  insurance,  and 
real  estate  businesses  should  include  interest^  dividends,  commissions,  and  rental  mcomc. 

e.  Total  Assets  as  of  December  31 

Total  assets  should  include  botft  domestic  and  foreign  assets. 

f     Number  of  Business  Locations  as  of  December  31 

».         Estimate  the  Percentage  of  Total  Sales/Receipts  for  1 994  accounted  for  by  each  of  the  following: 
The  total  of  the  percentages  for  Items  4a  -  4f  should  equal  1 00. 


$ $ $^ 

$ $ $ 

$ $ $ 

$ $ 5 


a. 
b. 
c 
d. 

e. 
f. 


_%  Federal  government  (Include  purchases  for  export,  if  known  ) 

_%  State  and  local  government 

_%  A  subcontractor  or  supplier  to  another  business  to  fill  Federal  govcmnrxitit  orders  or  contracts 

_%  A  subcontractor  or  supplier  to  another  business  to  fill  Statc'io*.al  government  orders  or  contracts 

_%  Nongovernment  domestic  customers 

.%  Exports  (Include  exports  to  foreign  governments.) 
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6    a. 


\.V.is  this  business  operated  primarily  from  a  home: 
When  Founded?  In  1994? 

Yes  □  D 

.      No  a  D 

Do  Not  Know      □ 
Arc  there  pbns  to  expand  this  business  by:  (Check  all  that  apply) 


Increasing  number  of  employees 

Permanently  increasing  number  of  hours  worked  by  owner<s)  and/or  employees ^ 

Adding  new  products  or  services '-' 

Increasing  number  of  locations '-' 

Lxpanding  into  international  markets. ^ 

Expanding  sales  and/or  services  to  government  or  as  a  supplier  or 

subcontractor  to  fill  government  orders  or  contracts ^ 


In  1995  1996  1997  1998 

a     a      a      a 

ODD 

a  o  D 
D  a 
D      a 


D 
D 

a 

D 


b. 


what  will  be  the  source(s)  of  any  additional  capital  needs?  (Check  all  that  apply) 

D  Business  loan  from  bank  or  commercial  lending  institution 

□  Corporate  or  business  credit  card 

D  Government  guaranteed  loan  from  bank  or  commercial  lending  institution 

D  Loan  from  Federal,  State,  or  Uxal  government 

D  Loan  from  other  profit  or  nonprofit  source  (for  example  foundation,  venture  capitalist,  etc.) 

D  Additional  investment  from  owners 


a 

Q 

D 


Include: 


Reinvestment  of  profits 

Supplier  credit 

Other  -  specify  "♦ 


-  equity/stock  offerings 

-  addition  of  new  partners 

-  additional  investment  of  funds/assets  from  current  owners  regardless  of  source 


7.  a.      Has  difficulty  obtaining  credit  in  the  past  five  years  affected  this  business's  abilKy  to  expand  or  remain  In  operation? 

D   Yes 

D    No  -♦      Continue  to  Item  8 

D    Not  applicable  -t 

b        If  'Yes',  what  is  the  status  of  funding  requests  made  from  the  following:        (Check  all  that  apply.) 

Received  fewer     Loan 
Pending    Denied     funds  than     approved  as 
approval     loan        requested      requested 

Bank  or  other  commercial  lending  institution , D ^ "• 

Government  guaranteed  loan  from  a  bank  or  commercial  lending  institution      .       D. . . 

Loan  from  Federal,  State  or  local  government    O. . . 

Loan  from  other  profit  or  nonprofit  source  (e.g.,  foundation,  venture  capitalist,  etc.)  □. . 


D. 

.  D. 

D. 


.  O. 

.  D. 

D. 


a 

.D 
.D 

a 


If  your  business  has  10  employees  or  more,  sign  form  and  return  in  the  provided  envelope.    If 
your  business  has  less  than  10  employees,  please  continue. 


8    a       Since  1992,  has  your  business  been  able  to  expand  as  planned? 

D  Yes  -» 

a  Not  applicable-  Did  not  plan  to  expand.  -♦  Stop  here.  Sign  form  and  return  in  provided  envelope. 

D  No 

b.      Which  of  the  following  prevented  your  business  from  expanding  as  planned?   (Check  all  that  apply). 

O  Cost  of  capital 

a  Availability  of  capital 

D  Cost  of  labor 

D  Availability  of  labor 

D  Cost  of  raw  materials 

a  Availability  of  raw  materials 
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Remarks: 


QUESTIONS  AND  ANSWERS  REGARDING  THE 
1994  SURVEY  OF  BUSINESSES 

•  Why  is  this  survey  being  taken? 

The  Census  Bureau  has  been  asked  to  conduct  this  survey  for  several  Federal  agencies.  The  results  of  this  survey  will  if 
used  to  make  belter  policy  decisions  that  will  improve  the  effectiveness  of  their  Federal  programs. 

•  Who  uses  the  survey  data? 

Persons  and  institutions  in  both  tl>e  public  and  private  sectors  extensively  use  Uiese  survey  data.  Private  ctHnf)dntcs  arkl 
trade  associations  use  the  data  to  analyze  industry  trends;  educators  use  them  in  leaching  and  research;  the  mcdi.i  use 
them  in  r>ews  articles;  and  Federal,  Stale,  and  local  governments  uses  them  for  policy  decisions 

•  Can  i  be  paid  for  completing  this  report? 

No.  The  law  (Titk?  1 3  of  tlie  United  Stales  Code)  ihat  directs  the  Census  Bureau  to  corxkict  the  ccorKjmic  census  and 
supplemental  surveys  does  not  autltorize  payment  for  completing  census  reports.  In  addition,  no  funds  have  Ixx^n 
appropriated  for  this  purpose. 

•  Why  was  I  selected  for  this  survey?  *;  . 

You  are  part  of  a  small  sample  of  businesses  that  we  randomly  selected  to  rqpresenl  your  type  of  business  and  geograj )h!C 
area.  The  use  of  a  sample  substantially  limits  the  reporting  burden  of  small  busirtesses  and  reduces  the  survey  cost; 
liowever,  it  also  greatly  increases  the  importarKC  of  receiving  a  report  form  from  each  busirx;ss  seiecled. 

•  What  busmess  are  included  in  this  survey? 

Businesses  were  eligible  to  be  selected  for  this  survey  if  lltey  refjorted  any  empkiyment  or  payroll  on  Treasury  Form  94 1 
"trnptoyer's  Quarterly  Federal  Tax  Return"  or  Treasury  Form  943  "Employer's  Annual  Tax  Return  for  Agricultural 
Employees",  for  the  year  1 994. 

•  Is  each  survey  response  kept  confidential? 

Yes.  By  law,  the  Census  Bureau  cannot  give  individual  responses  to  anyone  (including  government  agencies)  for  any 
purpose.  Survey  responses  are  immune  from  legal  action  and  exempt  from  the  provisions  of  tlie  Freedom  of  Inlormatif  »ti 
Act.  Census  Bureau  tabulations  summarize  responses  so  lhat  the  confidentiality  of  respondents  and  their  business 
activities  is  fully  protected 

•  How  can  I  get  more  information? 

Call  1-800-354-7271  Monday  through  I  riday,  8  a.m.  to  S  p.m.  eastern  time.  Our  letephonc  staff  can  answer  survey 
questions  as  well  as  provide  you  with  additional  forms  and  instructions. 

We  estimate  that  it  will  take  30  minutes  or  less  to  complete  this  questionnaire.  If  you  have  any  comments  regarding  tliey;- 
estimates  or  any  other  aspect  of  this  survey,  send  them  to  the  Associate  Director  for  Administration,  Paperwork  Reduction 
Project  0607-XXXX,  room  3104,  FB  3,  Bureau  of  the  Census,  WasJiington,  DC  20233;  and  to  tlic  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project  0607-XXXX,  Wnsliington,  DC  20503. 


!l'k  [Xk:.  95-5477  Fil(>d  3-6-95;  8:45  ami 
Bit  UNO  CODE  3SI0-07-C 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
international  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 


Order,  Finding,  or  Suspended 
Investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  pubHcation  of 
an  antidumping  or  countervailing  duty 
order,  flnding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  reque.st, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 


353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW: 
Not  later  than  March  31,  1995, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
March  for  the  following  periods: 


Antidumping  duty  proceedings 


Australia:  Canned  Baniett  Pears  (A-602-039)  

Bangladesh:  Shop  Towels  (A-538-802)  

Brazil:  Ferrosilicon  (A-351-820)  

Brazil:  Lead  and  Bismuth  Steel  (A-351-811)  

Canada:  Iron  Construction  Castings  (A-1 22-503) 

Chile:  Standard  Carnations  (A-337-603)  

Colombta:  Certain  Fresh  Cut  Flowers  (A-301-602)  

Ecuador:  Certain  Fresh  Cut  Flowers  (A-331-602)  

France:  Brass  Sheet  and  Strip  (A-427-602)  

France:  Lead  and  Bismuth  Steel  (A-427-804) 

Gemiany:  Brass  Sheet  and  Strip  (A-428-602)  

Gemwy:  Lead  and  Bismuth  Steel  (A-428-ei1)  

India:  Sulfanilic  Acid  (A-533-806)  „ 

Israel:  Oil  Country  Tubular  Goods  (A-50&-602) 

Italy:  Certain  Valves  and  Connections  ot  Brass,  for  Use  in  Fire  Protection  Systems  (A-47&-401) 

Italy:  Brass  Sheet  Strip  (A-475-601) 

Japan:  Defrost  Timers  (A-58S-829)  

Japan:  Stainless  Steel  Butt-Wekj  Pipe  Fittings  (A-588-702) 

Japan:  Television  Receivers,  Monochrome  and  Color  (A-588-015)  

Mexico:  Steel  Wire  Rope  (A-201-806)  

Korea:  Steel  Wire  Rope  (A-580-811) 

Sweden:  Brass  Sheet  and  Strip  (A-401-601)  

Taiwan:  Light-Walled  Welded  Rectangular  Cartxjn  Steel  Tubing  (A-583-803) 

Thailand:  Certain  Circular  Welded  Carbon  Steel  Pipes  and  Tut>es  (A-549-502)  

The  People's  Republic  of  China:  Chloropicrin  (A-570-002)  

The  People's  Republic  of  China:  Ferrosilicon  (A-570-819)  

United  Kingdom:  Lead  and  Bismuth  Steel  (A-412-S10)  

Suspension  Agreements 

Brazil:  Frozen  Concentrated  Orange  Juice  (C-351-005)  

Colombia:  Certain  Textile  Mill  Products  (C-301-401) 

Thailand:  Certain  Textile  Mill  Products  (C-301-401) 


Countervailing  Duty  Proceedings 

Argentina:  Certain  Apparel  (C-357-404) 

Argentina:  Certain  Textile  Mill  Products  (C-357-404)  

Argentina:  Leather  Wearing  Apparel  (C-357-OOi) 

Brazil:  Certain  Caster  Oil  Products  (C-351-029)  

Brazil:  Cotton  Yarn  (C-351-037)  

Brazil:  Hot-Rolled  Steel  and  Bismuth  Carbon  Steel  Plate  (C-351-812)  

Chile:  Standard  Carnations  {C-337-601)  

France:  Brass  Sheet  and  Strip  (C-427-603)  

France:  Hot-Rolled  Lead  and  Bismuth  Cartion  Steel  Plate  (C-428-812)  

Germany:  Hot-Rolled  Lead  and  Bismuth  Carbon  Steel  Plate  (C-428-812)  

India:  Sulfanilic  Acid  (C-533-807)  

Iran:  In-Shell  Pistachios  (C-507-501) „ 

Israel:  Oil  Country  Tubular  Goods  (C-508-601)  

Mexico:  Certain  Textile  Mill  Products  (C-201-405) 

Netherlands:  Standard  Chrysanthemums  (C-421-601)  

New  Zealand:  Carbon  Steel  Wire  Rod  (C-61 4-504)  _ 

Pakistan:  Cotton  Shop  Towels  (C-535-OOl)  

Peru:  Certain  Textile  Mill  Products  (C-333-402) 

Peru:  Certain  Apparel  (C-333-402) 

South  Africa:  Ferrochrome  (C-792-001) 

Sri  Lanka:  Certain  Textile  Mill  Products  (C-542-401)  

Thailand:  Certain  Apparel  (G-549-401) 

Turkey:  Certain  WekJed  Carbon  Steel  Pipe  and  Tube  (C-489-502)  

Turkey:  Welded  Carbon  Steel  Line  Pipe  (C-^89-502) , 

United  Kingdom:  Hot-Rolled  Lead  and  Bismuth  Cartxjn  Steel  Plate  (C-412-811) 


Period 


03/01/94-02/28/95 
03/01/94-02/28/95 
08/16/93-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-0228/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
08/24/93-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28.95 
03/01/94-02/28/95 
03/01 /94-02,'28/95 
03/01/94-02/2895 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 
03/01/94-02/28/95 

01/01/94-12/31/94 
03/01/94-02/28/95 
03/01 /94-02.'28/95 

01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12'31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 


In  aocordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  antidumping  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  resellers 
covered  by  an  antidumping  finding  or 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  a  reseller  (or  a  producer  if  that 
producer  also  resells  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically  which  resel!er(s) 
and  which  countries  of  origin  for  each 
reseller  the  request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  B-099. 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention: 
John  Kugelman.  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  March  31, 1995.  If  the 
Department  does  not  receive,  by  March 
31,  1995,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  1,1995. 
loseph  A.  Spetriai, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-5560  Filed  3-6-95:  8:45  tun] 

BILUNO  COOE  3S10-OS-M 


UMI 


National  Oceanic  and  Atmospheric 

Administration 

P.D.  022895A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Putilic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  and  South 
Atlantic  Fishery  Management  Council 
(Councils)  will  hold  a  meeting  of  their 
joint  Mackerel  Stock  Assessment  Panel 
(Panel)  beginning  at  1.00  p.m.  on  March 
21, 1995,  and  concluding  on  March  23. 
1995.  The  Panel  will  review  available 
data  on  Gulf  of  Mexico  and  Atlantic 
stocks  of  king  and  Spanish  mackerels 
and  cobia  to  determine  the  condition  of 
the  stocks,  and  to  recommend  to  the 
Councils  levels  of  acceptable  biological 
catch  for  the  1995-96  fishing  years. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Marine  Fisheries  Sen-ice 
Southeast  Fisheries  Science  Center.  75 
Virginia  Beach  Drive,  Miami.  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Lear>'.  Fishery  Biologist. 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard. 
Tampa,  FL  33609:  telephone:  813-22B- 
2815. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  March  14. 
1995. 

Dated:  March  1.  199.5. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Manapement.  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-5528  Filed  3-6-95;  8:45  am) 

BILLING  COOE  3St»-22-F 


{l.D.  022895E] 

Pacific  Fishery  Management  Council; 
Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTKM:  Notice  of  availability  of  reports; 

notice  of  public  meetings  and  hearings: 

request  for  comments. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  has  begun  its 
annual  preseason  management  process 
for  the  1995  ocean  salmon  fisheries. 
This  notice  announces  the  availability 


of  Council  documents  and  the  dates  and 
locations  of  Council  meetings  and 
public  hearings.  Notices  of  meetings  and 
hearings,  and  their  respective  agendas, 
will  he  published  in  the  Federal 
Register  prior  to  each  meeting  or 
hearing. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  dates  and  times  of  public  meetings 
and  hearings  in  March  and  April. 
Written  comments  on  the  season 
options  must  be  received  by  March  29. 
1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six.  Executive 
Director,  Pacific  Fishery  Management 
Council.  2130  SW  Fifth  Avenue,  Suite 
224.  Portland.  OR  97201;  telephone: 
(503)  326-6352.  See  SUPPLEMENTARY 
INFORMATION  for  meeting  and  hearing 
locations  in  California.  Oregon,  and 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon.  Salmon  Fishery  Management 
Coordinator.  Pacific  Fishery- 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224.  Portland.  OR; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION: 

The  following  actions  comprise  the    . 
complete  schedule  of  events  followed 
by  the  Council  for  determining  the 
annual  proposed  and  final 
modifications  to  ocean  salmon 
management  measures. 

March  1.  1995:  Council  reports  which 
summarize  the  1994  salmon  season  and 
project  the  expected  salmon  stock 
abundance  for  1995  were  made 
available  to  the  public  from  the  Council 
office. 

March  6-10.  1995:  Council  and 
advisor\'  entities  meet  at  the  Holiday 
Inn  San  Francisco  International  Airport 
North.  South  San  Francisco,  CA,  to 
adopt  1995  regulatory  options  for  public 
review.  (See  60  FR  9325,  February  17, 
1995.) 

March  20.  1995:  Report  with  proposed 
management  options  and  public  hearing 
schedule  is  mailed  and  made  available 
to  the  public  (see  ADDRESSES).  (The 
report  includes  options,  rationale,  and  a 
summary  of  biological  and  economic 
impacts.) 

March  27-29.  1995:  Public  hearings 
are  held  to  receive  comments  on  the 
proposed  ocean  salmon  fishery 
regulatory  options  adopted  by  the 
Council  (see  l)elow). 

April  3-7.  1995:  The  Council  and  its 
advisory  entities  meet  at  the  Red  Lion 
Hotel  Columbia  River.  1401  North 
Hayden  Island  Drive.  Portland,  OR.  to 
adopt  final  1995  regulatory  measures. 

April  13.  1995:  A  newsletter 
describing  adopted  ocean  salmon 
fishing  management  measures  is  mailed 
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and  made  available  to  the  public  (see 
ADDRESSES). 

April  7-21,  1995:  Salmon  Technical 
Team  completes  the  Preseason  Report  III 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1995  Ocean  Salmon 
Fisheries. 

May  1.  1995:  Federal  regulations  are 
implemented  and  the  preseason 
report  is  available  for  distribution  to  the 
public. 

Public  Hearings 

All  public  hearings  will  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
speciTied  below. 

March  27,  1995:  Westport  High 
School  Commons.  2850  S.  Montesano 
Street,  Westport,  WA. 

March  28,  1995:  Red  Lion  Inn, 
Chinook  Room,  400  Industry,  Astoria, 
OR. 

March  28.  1995:  Red  Lion  Inn, 
Evergreen  Room.  1929  Fourth  Street. 
Eureka,  CA. 

March  29.  1995:  Pony  Village  Motor 
Inn,  Ballroom,  Virginia  Avenue.  North 
Bend,  OR. 

March  29,  1995:  California 
Department  of  Fish  and  Game, 
Auditorium,  1416  Ninth  Street, 
Sacramento,  CA 

These  public  meetings  and  hearings 
are  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Perry 
Sailer  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  March  1.  1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-5545  Filed  3-6-95:  8.45  am] 
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[I.D.  030195A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Scientific  and  Statistical 
Committee  (SSC)  of  the  Western  Pacific 
Fishery  Management  Council  (Council) 
will  hold  its  59th  meeting  on  March  21- 
23.  1995. 

The  meeting  will  be  held  from  8:00 
a.m.  until  5:00  p.m..  each  day.  in  Room 
322-A,  Kalanimoku  Building.  1151 
Punchbowl  St..  Honolulu.  HI  96813. 

The  SSC  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 


following  topics:  Status  of  the  Pelagic 
Fisheries  Research  Program; 
development  of  a  pelagic  fisheries 
biological  research  plan;  U.N. 
■  Conference  on  Straddling  and  Highly 
Migratory  Fish  Stocks;  Hawaii 
bottomfish  issues  (including  status  of 
onaga  and  ehu  management,  and  NMFS 
review  of  Northwestern  Hawaiian 
Islands  catch  reporting  system);  coral 
reef  management  needs;  defining  marine 
recreational  fishing/fishermen;  other 
business  as  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop  St., 
Suite  1405,  Honolulu,  HI  96813; 
telephone  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  1, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-5529  Filed  3-6-95;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps*  Leaders  Program  (AC*L); 
Information  Collection  Request 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Information  Collection  Request 

Submitted  to  the  Federal  Office  of 

Management  and  Budget  (FOMB)  for 

Review. 

SUMMARY:  This  notice  provides 
information  about  a  data  collection 
proposal  by  AmeriCorps*  Leaders, 
currently  under  review  by  the  Office  of 
Management  and  Budget  (OMB).  The 
revised  AmeriCorps  Leaders 
Application  is  a  document,  ba.sed  on  the 
previously  approved  Leaders 
application  (OMB  Approval  No.  3045- 
0005).  It  is  to  be  used  for  the  purpose 
of  .screening  applicants  in  the 
recruitment  process  for  the  AmeriCorps 
Leaders.  The  revisions  are  as  follows: 
A.  Page  One,  section  IIL.  "National 
and  Community  Service  Background," 
was  redesigned  with  the,  "Skills  and 
Employment  History,"  title.  This  section 
requests  Leader  applicants  complete  the 
following  "Skills  Self-Assessment"  and 


to  attach  a  resume-type  document 
which  includes  a  listing  of  professiora.' 
experience  and  service  organizations 
with  whom  the  applicant  has  worked. 

B.  The  section  IV..  "Skills  in  National 
Service  Priority  Areas",  was  replaced 
with  a  "Skills  Self- Assessment." 

C.  The  applicant  reference  form  was 
expanded  to  include  a  skills  assessment 
from  the  reference.  The  skills 
assessment  form  works  with  the  same 
list  as  the  self-assessment  form. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  OMB  and  AmeriCorps*  Leaders 
will  consider  comments  on  the 
proposed  collection  of  information  and 
record  keeping  requirements  received 
by  April  6. 1995. 

ADDRESSES: 

Janet  Peters  Mauceri.  Director. 

AmeriCorps*  Leaders.  1201  New  York 

Avenue.  NW..  Washington.  DC  20525. 
Dan  Chenok.  Desk  Officer  for 

Corporation  for  National  Service. 

Office  of  Management  and  Budget, 

3002  New  Executive  Office  Bldg.. 

Washington,  DC  20503.  Send 

comments  to  both: 

•This  document  will  be  made  available  in 
alternate  format  upon  request:  TDD-(202) 
565-2799. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Huffaker  (202)  606-5000  ext.  164. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  • 

Office  of  Action  Issuing  Proposal. 
AmeriCorps*  Leaders. 

Title  of  Forms:  AmeriCorps*  Leader 
Application. 

Needs  and  Use:  AmeriCorps*  Leaders 
is  requesting  information  to  meet 
requirements  of  federal  law.  This 
information  is  used  for  program 
management,  planning,  and  required 
record  keeping. 

Type  of  Request:  Submission  of  a  new 
collection. 

Respondent's  Obligation  to  Reply: 
Required  to  receive  benefits. 

Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses:  500. 

Average  Burden  Hours  Per  Response. 
2  hours  (reporting  and  record  keeping). 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  1,000  hours. 

Regulatory  Authority:  1990  National 
Service  Act  (as  amended). 


Dated:  March  21.  1995 
fanel  Peters  Mauceri. 

Director  AmeriCorps  Leaders. 

IFR  D(K.  95-5544  Filed  .1-6-95;  8:45  anij 
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per  FTE  student,  or  expenditures  for 
library  materials,  per  FTE  student,  is 
less  than  the  following  national  average 
for  base  year  1992-93. 


UMI 


DEPARTMENT  OF  EDUCATION 
[CFDA  NO:  84.031  A] 

Strengthening  institutions  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1995 

Purpose  of  Program:  Provide  grants  to 
eligible  institutions  of  higher  education 
to  improve  their  academic  quality, 
institutional  management,  and  fiscal 
stability  so  they  can  become  self- 
sufficient. 

This  grant  program  should  be  seen  as 
an  opportunity  for  applicants  to  support 
those  elements  of  the  National 
Education  Goals  that  are  relevant  to 
their  unique  missions. 

Deadline  for  Transmittal  of 
Applications:  May  1. 1995. 

Deadline  for  Intergovernmental 
Review:  June  30.  1995. 

Applications  Available:  Applications 
will  be  mailed  by  March  13. 1995  to  the 
office  of  the  president  of  all  institutions 
that  were  mailed  applications  to  be 
designated  as  eligible  to  apply  for  a 
grant  under  the  Strengthening 
Institutions  Program. 

Available  Funds:  $12,000,000. 

Estimated  Range  of  Awards:  $300,000 
to  $350,000  per  year  for  development 
grants  only. 

Estimated  Average  Size  of  Awards: 
$325,000  per  year  for  five-year 
development  grants  only. 

Estimated  Number  of  Awards:  36 
development  grants  only. 

Project. Period:  60  months  for 
development  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Special  Funding  Considerations:  In 
tie-breaking  situations  described  in  34 
CFR  607.23  of  the  Strengthening 
Institutions  program  regulations,  34  CFR 
607.23,  the  Secretary  awards  additional 
points  under  §  607.22  to  an  application 
from  an  institution  which  has  an 
endowment  fund  for  which  the  current 
market  value,  per  hiil-time  equivalent 
(FTE)  student,  is  less  than  the  average, 
per  FTE  student,  at  similar  type 
institutions;  and  has  expenditures  for 
librar)'  materials,  per  FTE  student, 
which  are  less  than  the  average,  per  FTE 
student,  at  similar  type  institutions. 

For  the  purposes  of  these  funding 
considerations,  an  applicant  mu.st  be 
able  to  demonstrate  that  the  current 
market  value  of  its  endowment  fund. 


Average 
market 
value  of 
endow- 
ment 
fund. 
perFTE 

Average 
litxary 
expendi- 
tures for 

mate- 
rials, per 
FTE 

Two-year  public  institu- 
tions   

Two-year  nonprofit,  pri- 
vate institutions  

Four-year  put)lic  institu- 
tions   

Four-year  nonprofit  

Si  .222 

12,600 

1.862 
32.164 

S41 

104 

141 
239 

Apphcable  Regulations:  (a)  The 
Department  of  Education  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77.  79.  82.  85.  and 
86;  and  (bj  the  regulations  for  this 
program  in  34  CFR  Part  607. 
SUPPLEMENTARY  INFORMATION:  On  August 
15,  1994,  the  Secretary  published  a 
notice  of  final  rulemaking  for  this 
program  in  the  Federal  Register  (59  FR 
41914). 

For  Fiscal  Years  1995  and  1996,  the 
Department  will  conduct  biennial  grant 
award  competitions  under  the 
Strengthening  Institutions  Program. 
Under  a  biennial  grant  award 
competition,  an  institution  submits  a 
grant  application  that  may  be 
considered  for  funding  under  two 
successive  fi.scal  year  grant  award 
competitions.  Applications  are 
evaluated  and  ranked  by  field  readers 
for  the  first  competition.  If  the 
institution's  application  is  not  selected 
for  funding  under  the  first  fiscal  year's 
award  competition,  it  will  be  considered 
for  funding  under  the  second  fiscal 
year's  award  competition  for  new 
awards,  based  upon  the  score  it  received 
in  the  first  competition.  As  part  of  the 
plan,  the  Secretarj-  will  not  invite 
applications  for  new  awards  for  the 
second  fiscal  year.  Accordingly,  if  an 
institution  wishes  to  apply  for  a  new- 
grant  award  under  the  Strengthening 
Institutions  Program  for  Fiscal  Year 
1995  or  Fiscal  Year  1996,  it  must  submit 
an  application  by  the  closing  date  of 
May  1,  1995.  An  applicant  should 
identify  the  fiscal  year  (1995  and/or 
1996)  from  which  it  seeks  funding. 

No  planning  grants  will  be  awarded 
under  this  competition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Venuto,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW..  Portals  Building.  Suite  600. 
Washington,  DC  20202-5335. 
Telephone:  (202)  708-8839.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  H 
p.m..  Ea.slern  Time.  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
relea.ses).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

IVogram  Authority:  20  l!..S.C.  1057 

Dated:  Manh  1.  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Poststxondary 
Education. 

IFR  Doc.  95-5454  Filed  3-^-95:  8:4.=i  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board;  Savannati 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notict^ 
is  hereby  given  of  the  following 
Advisor>'  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB). 
Savannah  River  Site. 

DATES  AND  TIMES:  Monday.  March  27. 
1995:  6:00  p.m.-7  p.m.  (public  cominonl 
.session). 

Tuesday.  March  28. 1995:  8:30  a.m.  to 
4:00  p.m. 

ADDRESSES:  The  public  comment 
session  and  board  meeting  will  be  held 
at:  Hyatt  Regency  Savannah.  Two  West 
Bay  Street.  Savannah,  GA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan.  Manager.  Environmental 
Restoration  and  Solid  Waste. 
Department  of  Energy  Savannah  River 
Operations  Office.  P.O.  Box  A.  Aiken. 
SC  29802  (803)  72.5-8074. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 
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Tentative  Agenda 

Monday.  March  27.  1995 

6:00  p.m. — Public  Comment  Ses.sion  (5- 

minuterule) 
7:00  p.m. — Adjourn 

Tuesday,  March  28.  J  995 

8:30  a.m. — Board  organizational  issues 
9:30  a.m.— Membership  Replacement 

Election 
10:00  a.m. — Subcommittee  Reports 
3:30  p.m.— Public  Comment  Session  (5- 

minute  rule) 
4:00  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after  public 
comments  for  items  added  to  the  agenda,  and 
administrative  details. 

A  Tinal  agenda  will  be  available  at  the 
meeting  Monday,  March  27, 1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Heenan's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan.  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  SC  29802.  or  by  calling 
him  at  (803)  725-8074. 

Issued  at  Washington,  DC,  on  March  1, 
1995. 

Rachel  Murpby  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
:FR  Doc.  95-5480  Filed  3-6-95;  8:45  ami 
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Advisory  Committee  on  Human 
Radiation  Experiments 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 


DATE  AND  TIME:  March  15, 1995. 1:00 
a.m.-5:00  p.m.;  March  16. 1995.  8:30 
a.m.-4:30  p.ni.;  March  17. 1995.  8:00 
a.m.-4:00  p.m. 

Pt^CE:  The  Madison  Hotel,  15th  and  M 
Streets,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW.,  Suite 
600,  Washington,  DC  20036.  Telephone: 
(202)  254-9795  Fax:(202)  254-9828. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15. 1994.  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Goverrmient.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Wednesday,  March  15. 1995 

1:00  p.m. — Call  to  order  and  Opening 

Remarks 
1:05  p.m. — Public  Comment 
3:15  p.m. — Discussion,  Committee  Strategy 

and  Direction 
5:00  p.m. — Meeting  Adjourned 

Thursday,  March  16, 1995 

8:30  a.m. — Opening  Remarks 

8:40  a.m. — Discussion,  Committee  Strategy 

and  Direction 
12:15  p.m. — Lunch 
1:30  p.m. — Discussion,  Committee  Strategy 

and  Direction  (continued) 
4:30  p.m. — Meeting  Adjourned 
Friday,  March  17. 1995 
8:00  a.m. — Opening  Remarks 
8:05  a.m. — Discussion.  Committee  Strategy 

and  Direction 
12:15  p.m. — Lunch 
1:30  p.m. — Discussion,  Committee  Strategy 

and  Direction  (continued) 
4:00  p.m. — Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 


statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  five-minute 
oral  statement  should  contact  Kristin 
Crotty  of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  meeting  due  to  programmatic 
issues  that  had  to  be  resolved  prior  to 
publication. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC  on  March  1. 
1995. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer 
|FR  Doc.  95-5481  Filed  3-6-95;  8:45  ami 
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Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  first  meeting  of  the 
Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety.  This  public  meeting  was 
previously  published  in  the  Federal 
Register  (Vol.  60.  No.  35).  February  22. 
1995. 

DATES  AND  TIMES:  Thursday.  March  9. 
1995,  8:30  a.m.  to  5:00  p.m.;  and  Friday, 
March  10, 1995,  8:30  a.m.  to  3:30  p.m. 
ADDRESSES:  United  States  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
245, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Volk,  Advisory  Committee  on 
External  Regulation  of  Diepartment  of 
Energy  Nuclear  Safety,  1726  M  Street. 
NW..  Suite  401.  Washington,  DC  20036, 
(202) 254-3826. 

SUPPLEMENTARY  INFORMATION: 

Tentative  Agenda 

March  9,  1995 

Proposed  Agenda 

8:30  a.m.— Welcome:  Hazel  R.  O'Leary. 
Secretary  of  Eneig>' 


UMI 


8:.50  a.m.—    Opening  Remarks:  Dr.  John  F 
Ahearno,  co-Chair. 

9:00  a.m. — Introduction  of  Members: 
Advisory  Committee  Moml)«rs. 

y:.10  a.m.— Administrative  Setting:  Advisory 
Committee  Staff  &  DOE  Internal  Working 
(iroup.  Federal  Advisor>-  Committee  Act: 
Thomas  H.  Isaccs,  Executive  Director. 

Considerations:  Jo  Anne  Whitman. 
Deputy  Advisory  Committee 
Management  Officer,  DOE. 

Conflict  of  Interest  Requirements: 
Susan  Beard,  Deputy  As.sistant  General 
Counsel  for  Standards  of  Conduct,  DOE. 

10:15  a.m. — Approval  of  Agenda  for  this 
Meeting:  Dr.  Aheamc. 

10:30  a.m.— Break 

10:45  a.m. — Summary  of  Backgn)und 
Materials:  Mr.  Isaacs. 

11:15  a.m. — Overview  of  the  Department  of 
Energy:  Donald  W.  Poamian,  Jr., 
Associate  Deputy  Secretan,-  for  Pick! 
Management,  DOE. 

12  noon     Lunch 

1:30  p.m. — Overview  of  Current  DOE 

Facilities  and  Materials:  Robert  Alvarez. 
Deputy  Assistant  Sccretar>'  for  National 
Security  &  Environmental  Restoration 
Policy,  DOE. 

2:15  p.m. — Overview  of  Existing  Legal 
Framework  for  DOE  Regulation  & 
Current  Legislation:  Mary  Anne  Sullivan, 
Deputy  General  Counsel  for  Health, 
Safety,  &  Environment.  DOE. 

3:00  p.m.— Break 

3:15  p.m.— CK-ervicw  of  Current  DOE  Practice 
for  Contractor  Oversight:  Peter  N.  Brush, 
Principal  Deputy  Assistant  Secretary  for 
Environment,  Safety.  &  Health.  DOE. 

4:00  p.m.— Public  Comment  Period:  Dr. 

Ahearne. 
Open     Adjourn:  Dr.  Ahearne. 

M(/rr/j  JO.  1.995 
Proposed  Agenda 

8:30  a.m. — Opening  Remarks:  Gerard  F 

Scannell.  co-Chair. 
8:40  a.m. — Discussion  of  the  Committee's 

Proposed  Method  of  Operating: 

Committee. 
9:15  a.m. — Principle  Findings  on  Nuclear 

Safety  at  DOE  Defense  I'rogram 

Facilities:  Dr.  John  T.  Conway, 

Chairman,  Defense  Nuclear  Facility 

Safety  Board. 
10:00  a.m.— Break 
10:15  a.m. — Committee  Discussion  of  the 

Range  of  Safety  Functions  &  Scope  of 

Operations  to  be  addressed  by  the 

Advisory  Committee:  Committer;. 
1 1:00  a.m.— Public  Comment  Period:  Mr. 

Scannell. 
12  noon — Lunch 
1.30  p.m. — Identification  of  Qjniniittef? 

Outputs  &  Tentative  Schedule: 

Committee. 
2:30  p.m. — Discussion  of  Subcommittees: 

Committee. 
.«:00  p.m.— Subcommitte<'  &  Staff 

Assignments.  Next  Meeting.  Actions: 

Committee. 
3:30  p.m. — Adjourn:  co-Chairs. 

Transcripts  and  Minutes:  A  meeting 
transcript  and  minutes  will  be  availabh- 
for  public  review  and  copying  four  to 
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six  weeks  after  the  meeting  at  the  DOE 
Fretidom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
VVa.shington,  DC  20585  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
transcript  also  will  be  made  available  at 
the  Department's  Field  Office  Reading 
Room  locations. 

Issued  at  Washington.  DC  on  March  2. 
1995. 

Gail  Cephas. 

Acting  Deputy  Adxisory  Committee 

Management  Officer. 

IFR  D<k;.  95-5557  Filed  3-6-95;  8:45  am] 

BILLING  CODE  M50-01-M 


DOE  Response  to  Recommendation 
94-5  of  the  Defense  Nuclear  Facilities 
Safety  Board,  Integration  of 
Department  of  Energy  Safety  Rules, 
Orders,  and  Ottier  Requirements 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286(h)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facilities  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94-5,  concerning 
Integration  of  Department  of  Energy 
Safety  Rules,  Orders,  and  other 
requirements,  in  the  Federal  Register  on 
January  6, 1995  (59  FR  2089). 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  April  6. 
1995. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defen.se  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue,  NW..  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Tara  O'Toole,  M.D.,  M.P.H., 
Assistant  Secretary  for  Environment, 
Safety  and  Health.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

Issucil  in  Washington.  DC,  on  Ft'bruar>'  27. 
1995. 

Mark  B.  WUiaker. 

Departmcntul  Representative  to  tlie  Defense 
S'uclear  Facilities  Safety  Board. 
The  Honorable  John  T.  Conway,  Chaimian. 
Defense  .\'uclear  Facilities  Safety  Board.  625 

Indiana  Aw..  XW.,  Suite  700. 

Washington.  DC  20004. 
Dear  Mr.  Chairman:  This  letter  responds  to 
your  Krrcom.mondation  94-5,  Integration  of 


DOE  Safety  Rules,  Orders,  and  Other 
Requirements,  dated  December  29.  1994.  The 
Department  accepts  the  Recommendation. 

The  Department  recognizes,  as  your 
recommendation  generally  observes,  that 
DOE  expectations  in  the  transition  from 
nuclear  safety  Orders  to  rules,  and  the 
development  of  associated  implementation 
plans  for  Orders,  rules,  and  other  necessary 
and  sufficient  safety  requirements  should  Ik; 
effectively  communicated  and  understood. 
We  agree  that  these  initiatives  and  efforts 
require  effective  coordination,  integration, 
and  communication  as  the  transition  to 
revised  Orders  or  new  rules  occurs. 

The  Department  has  already  embarked  on 
a  course  of  actions  that  are  and  will  lie 
responsive  to  your  recommendations.  For 
example,  we  have  widely  disseminrtted  the 
Department's  response  to  your  Mav  H.  1994 
letter  on  DOE's  Safety  Management  Program 
and  we  are  actively  monitoring  activities  to 
assure  consistency  with  that  response.  Your 
general  recommendation  regarding  a  smooth 
and  complete  transition  between  Orders  and 
rules  largely  will  be  addressed  in  a  Policv 
Statement  on  Procedures  for  Developing! 
Implementing,  and  Achieving  Compliance 
with  Nuclear  Safety  Requirements  currently 
in  development  by  the  Office  of  General 
Counsel,  a  draft  of  which  has  lieen  furnished 
to  you. 

The  Assistant  Secretary.  Environment, 
Safety  and  Health,  in  conjunction  with  the 
Office  of  tk;ncral  Counsel  and  Cognizant 
Program  Offices,  will  develop  the 
Department's  Implementation  Plan  for  this 
Reconmiendation  in  accordance  with  42  U.SC 
228(.d. 

Sincerely. 
H.izel  R.  O'Loary. 
|FK  Doc.  y.5-5556  Filed  3-(i-95;  «:45  am] 

BILLING  COOe  64SO-01-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No.  ER95-603-000  et  al.) 

Montaup  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Febniary  23.  1995. 

Take  notice  that  the  following  Filings 
have  been  made  with  theComnii.ssion: 

1.  Munlaup  Electric  Co. 

|D<K  kel  No  EK»».5-603-(KH)I 

Take  notice  that  on  February  15,  1995. 
Monlaup  Elei-tric  Company  (Montaup). 
filed  n  trtfdit  of  56,143.320.98  under  its 
Purchased  Capacity  Adjustment 
C!ause(PCAC)  to  true  up  the  amounts 
billed  in  1994  under  a  forecast  billing 
rate  to  conform  with  actual  piirf;hased 
capacity  costs.  The  credit  wilj  appear  in 
bills  for  January  1995  ser\  ice  rendered 
for  all  requirements  service  to 
Montaiip's  affiliates  Eastern  Edison 
Company  i-     'assachusetts  and 
Blackslor  ■  V.n'oV  Electric;  Company  and 
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Newport  Electric  Corporation  in  Rhode 
Island,  and  for  contract  demand  service 
to  two  non-affiliates:  Pascoag  Fire 
District  in  Rhode  Island  and  the  Town 
of  Middleborough  in  Massachusetts. 
Comment  date:  March  14. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  and  Electric 
Coq). 

|D(K.kel  No.  ER95-604-0001 

Take  notice  that  on  February  15.  1995. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  for  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  GHG&E  and 
Enron  Power  Marketing,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  1  (Power  Sales  TarifO 
accepted  by  the  Commission  in  Docket 
No.  ER94-1B62.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Ser\'ice  Commission  of  the 
Slate  of  New  York. 

Comment  date:  March  14.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  and  Electric 
Corp. 

jDiKket  No.  ER93-605-OO01 

Take  notice  that  on  February  15.  1995, 
Central  Hud.son  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  for  the 
Federal  Energy  Regulatory'  Commission 
(Commission)  between  CHG&E  and 
Louis  Dreyfus  Electric  Power.  The  terms 
and  conditions  of  service  under  this 
.\greement  are  made  pursuant  to 
cilG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  bv  the  Commission  in  Docket 
No.  ER94-"lfiR2.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:Man:h  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Hudson  Gas  and  Electric 
Coq>. 

IDiickot  No.  ER95-606-0001 

Take  notice  that  on  February  15,  1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  for  the 
Federal  Energy  Regulator)'  Commission 
(Commission)  between  CHG&E  and 


Central  Vermont  Public  Service 
Corporation.  The  terms  and  conditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
1  (Power  Sales  TarifO  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  tlie 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No.  ER95-607-0001 

Take  notice  that  on  February  15.  1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  for  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  CHG&E  and  New 
York  State  Electric  &  Gas  Corporation. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule.  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  and  Electric 
Corp. 

IDocket  No.  ER95-608-0001 

Take  notice  that  on  February  15, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  a  Service  Agreement  for  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  CHG&E  and 
Long  Island  Lighting  Company.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1662.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Florida  Power  Corp. 

[Docket  No.  ER95-609-0001 

Take  notice  that  on  February  15,  1995, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  Enron  Power 
Marketing,  Inc.  (EPMI).  The  contract 
provides  for  service  under  Schedule  J, 
Negotiated  Interchange  Service  and  OS, 
Opportunity  Sales.  Cost  support  for  both 
schedules  have  been  previously  filed 
and  approved  by  the  Conunission.  No 
specifically  assignable  facilities  have 
been  or  will  be  installed  or  modified  in 
order  to  supply  service  under  the 
pr^osed  rates. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  February  16,  1995. 
Waiver  is  appropriate  because  this  filing 
does  not  change  the  rate  under  these 
two  Commission  accepted,  existing  rate 
schedules. 

Comment  date:  March  14, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER95-61(}-000i 

Take  notice  that  on  February  15,  1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Rainbow 
Energy  Marketing  Corporation  (REMC) 
and  Virginia  Power,  dated  January  17, 
1995  under  the  Power  Sales  TarifTto 
Eligible  Purchasers  dated  May  27.  1994. 
Under  the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  REMC  under  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  sen'ed  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power  Co. 

IDocket  No.  ER95-611-0001 

Take  notice  that  on  February'  15,  1995. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Carolina 
Power  &  Light  Company  and  Virginia 
Power,  dated  January  19, 1995  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  17,  1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Carolina 
Power  &  Light  Company  under  the  rates, 
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terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  Service  Schedule  B 
included  in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  East  Texas  Electric  Cooperative,  Inc. 

IDocket  No,  ER95-R13-000| 

Take  notice  that  on  February  15, 1995. 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC),  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  ETEC-1. 
The  proposed  changes  amend  Rate 
Schedule  ETEC-1  by  revising  the 
calculations  contained  in  the  Pool 
Commitment  Equalization  Adjustment 
(PCEA)  to  more  accurately  reflect  the 
cost  of  power  assigned  to  ETEC  by  its 
three  members,  Sam  Raybum  G&T 
Electric  Cooperative,  Inc.,  Northeast 
Texas  Electric  Cooperative,  Inc..  and 
Tex-La  Electric  Cooperative  of  Texas, 
Inc.,  since  sales  by  ETEC  began  on  April 

I .  1994.  The  change  of  tariff  filing  also 
proposes  a  two-tiered  PCEA  adjustment 
mechanism  and  the  use  of  a  calendar 
year  as  the  applicable  billing  period. 

ETEC  seeks  changes  to  the  PCEA 
charges  and  credits  to  conform  to 
current  data  relating  to  projected  costs 
and  quantities  of  purchases  from  ETEC 
by  its  three  members.  The  proposed 
adjustments  are  intended  to  govern 
future  PCEA  changes  as  may  be 
necessary.  Finally,  ETEC  seeks  to  align 
its  billing  period  to  its  calendar  year 
budgeting  process. 

Copies  of  the  filing  were  served  on  the 
public  utility's  customers,  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  CINei^  Services,  Inc. 

[Docket  No.  ER95-614-0001 

Take  notice  that  on  February  15,  1995. 
CINergy  Services,  Inc.  (CINergy), 
tendered  for  filing  service  agreements 
under  QNergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  by:  Electric 
Clearinghouse,  Inc.,  Intercoast  Power 
Marketing  Company,  Enron  Power 
Marketing,  Inc.,  LG&E  Power  Marketing. 
Inc.,  Louisville  Gas  and  Electric 
Company,  and  CINergy  Services,  Inc. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Western  Resources,  Inc. 

IDocket  No.  ER95-61 5-000] 

Take  notice  that  on  February  16. 1995, 
Western  Resources.  Inc.  (Western 
Resources),  tendered  for  filing  a  contract 
for  the  sale  of  power  and  energy  to  The 
Empire  District  Electric  Company  (EDE). 
Western  Resources  asks  that  contract  be 
accepted  by  the  Commission  and  that 
first  deliveries  be  permitted  on  June  1, 
1995. 

Copies  of  the  filing  were  served  on 
EDE  and  the  Kansas  Corporation 
Commission. 

Comment  date:  March  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Power,  Inc. 

IDocket  No.  ER95-616-000| 

Take  notice  that  on  February  16.  1995, 
Entergy  Power,  Inc.  (Entergy  Power), 
tendered  for  filing  a  firm  power  sale 
agreement  between  Entergy  Power  and 
Alabama  Municipal  Electric  Authority. 
Entergy  Power  requests  waiver  of  the 
Commission's  cost  support 
requirements  under  Sections  35.12  or 
35.13  of  the  Commission's  Regulations, 
to  the  extent  they  are  otherwise 
applicable  to  this  filing. 

Comment  dote;  March  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER95-61 7-0001      ' 

Take  notice  that  on  February  16,  1995. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Maine  Public  Service 
Corporation  (MPS)  under  the  NU 
System  Companies  System  Power  Sales/ 
Exchange  TarifT  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  MPS. 

NUSCO  requests  that  the  Ser\'ice 
Agreement  become  effective  on 
February  16,  1995. 

Comment  date:  March  14.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER95-618-0001 

Take  notice  that  on  February- 16. 1995. 
Northeast  Utilities  Ser\ice  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  Catex  Vitol  Electric 
Incorporated  (Catex)  under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  TarifT  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Catex. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on 
February  11.  1995. 


Comment  date;  March  14. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Blackstone  Valley  Electric  Co. 

IDocket  No.  ER95-619-000| 

Take  notice  that  on  February  16,  1995, 
Blackstone  Valley  Electric  Company, 
tendered  for  filing  an  Additional 
Facilities  Agreement  between  itself  and 
The  Narragansett  Electric  Company. 
Narragansett  and  its  affiliate  New 
England  Power  Company  are 
repowering  their  Manchester  Street 
generating  station  located  in 
Providence,  Rhode  Island.  Additional 
protective  equipment  must  be  installed 
on  Blackstone's  transmission  system  at 
its  West  Farnum  Substation  in  order  to 
maintain  the  reliability  and  stability  of 
Blackstone's  transmission  facilities 
when  the  repowered  Manchester  Street 
station  re-enters  service.  The  Agreement 
contains  the  terms  and  conditions  under 
whi«h  Blackstone  will  install,  operate 
and  maintain  that  equipment.  The 
additional  facilities  are  expected  to 
come  on  line  on  March  31,  1995.  The 
agreement  provides  that  Blackstone  will 
bill  Narragansett  fora  CIAC.  Montaup 
requests  waiver  of  the  notice 
requirement  in  order  to  permit  the 
agreement  to  become  effective  on 
February  17,  1995. 

Comment  date:  March  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Co.Timission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cash«li. 
Secretary. 
[PR  Doc.  95-5501  Filed  3-6-95;  8:45  am| 
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[Project  No.  349-030  Alabama] 

Alabama  Power  Co.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

Man.h  1.  199.=i. 

An  environmental  asses.sment  (EA)  is 
available  for  public  review.  The  EA  is 
an  application  for  Non-project  Use  of 
Project  Land  and  Water  for  the  Martin 
Dam  Hydroelectric  Project.  The  EA 
finds  that  approval  of  the  application 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  human 
environment.  The  Martin  Dam 
Hydroelectric  Project  is  located  on  the 
Tallapoosa  River  in  Elmore  County. 
Alabama. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  3108,  941 
North  Capitol  Street.  NE.,  Washington. 
DC  2042R.  Copies  can  also  be  obtained 
bv  calling  the  project  manager.  |on^ 
Cofrancesco  at  (2021  219-0079. 
Lois  D.  Cashell, 
Sf(  Tftary 
jFK  D(k:  95-5499  FiU'd  :i-6-95.  8;45  ami 

BILLING  CODE  6717-01-M 


[Project  Nos.  1417  and  1835] 

Central  Nebraska  Public  Power  and 
Irrigation  District,  Nebraska  Public 
Power  District;  Public  Briefing 

March  1.  1995. 

In  response  to  a  request  by  the  U.S. 
Department  of  the  Interior  (Interiorl.  the 
Commission  will  host  a  public  briefing 
on  the  Memorandum  of  Agreement  for 
the  Central  Platte  River  Basin 
Endangered  Species  Recovery 
Implementation  Program  (MOA].  The 
briefing  is  scheduled  for  April  6,  1995, 
from  10:00  a.m.  until  12:00  noon  in  the 
Commission  Meeting  Room,  located  on 
the  9th  Floor  of  825  N.  Capitol  St.,  N.E., 
Washington,  D.C. 

Representatives  from  each  of  the 
parties  to  the  MOA,  including  Interior 
and  the  States  of  Nebraska,  Colorado, 
and  Wyoming,  will  make  a  presentation 
on  the  Platte  River  Basin  and  activities 
under  the  MOA. 

This  briefing  is  neither  a  hearing  nor 
a  settlement  conference.  It  will  provide 
an  opportunity  for  the  Commission  staff 
and  interested  persons  to  obtain  a  fuller 
understanding  of  the  MOA  and 
activities  under  it. 

The  briefing  will  be  recorded  by  a 
stenographer,  and  all  briefing  statements 
(oral  and  written}  will  become  part  of 
the  Commission's  public  record  of  this 


proceeding.  Anyone  wishing  to  receive 
a  copy  of  the  transcript  of  the  briefing 
may  contact  Ann  Riley  &  Associates  by 
calling  (202)  293-3950,  or  writing  to 
1612  K  Street.  NW,  Suite  300, 
Washington,  D.C.  20006. 

Anyone  wishing  to  comment  in 
writing  on  the  briefing  must  do  so  no 
later  than  May  8,  1995.  Comments 
should  be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  D.C.  20426. 

Reference  should  be  clearly  made  to: 
the  Kingsley  Dam  (Project  No,  1417)  and 
North  Platte/Keystone  Diversion  Dam 
(Project  No.  1835). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashell. 
Secretary: 
jFR  Ekic.  95-5470  Filed  3-6-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP95-209-000,  et  al.] 

Columbia  Gas  Transmission  Corp.,  et 
al.;  Natural  Gas  Certificate  Filings 

Februarj-  28,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission  Corp, 

IDocket  No.  CP95-20»-O0Ol 

Take  notice  that  on  February  21,  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia,  25314, 
filed  in  Docket  No.  CP95-209-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  certain 
replacement  storage  facilities  and  for 
permission  and  approval  to  abandon  the 
existing  segment  of  storage  facilities 
being  replaced,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  approximately  0.9  mile  of  20- 
inch  storage  pipeline  as  a  replacement 
for  0.9  mile  of  16-inch  storage  pipeline, 
which  will  be  abandoned.  Columbia 
estimates  the  cost  of  the  proposed 
construction  to  be  $3,076,000.  The 
segment  of  storage  pipeline  to  be 
replaced  is  designated  as  Line  X-77-F- 
1,  and  is  located  in  Grady  Storage  Field. 
Pocahontas  County.  West  Virginia. 

Columbia  does  not  request 
authorization  for  any  new  or  additional 
service  and  states  that  the  replacement 
line  would  facilitate  on-line  pigging  in 
an  6.8  mile  continuous  section  of  20- 
inrh  pipeline  from  Glady  Compressor 


Station  to  a  point  where  the  20-inch 
pipeline  will  meet  existing  12-inch 
pipeline  in  the  Glady  Storage  Field. 
Comment  date:  March  21, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Co. 

IDocket  No.  CP95-222-0001 

Take  notice  that  on  February  23.  1995. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-222-000 
a  request  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  as  amended,  and 
Sections  157.205  and  157.216(b)  for 
authorization  to  abandon  a  delivery 
point  located  in  Newton  County,  Texas, 
all  as  more  fully  described  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Specifically.  Trunkline  proposes  to 
abandon  the  facilities  associated  with  its 
delivery  point  located  at  the  terminus  of 
Trunkline's  3-inch,  Line  43A-100. 
Newton  County,  Texas  (Abstract 
H.T.&B.,  A-192).  Trunkline  proposes  to 
abandon  this  delivery  point  which  was 
formerly  used  to  deliver  gas  to 
producers  for  gas-lift  operations  at  the 
Sabine  Tram  Field.  Trunkline  has  been 
notified  by  S.M.A.  Production 
Company,  the  current  customer,  that  the 
delivery  point  is  no  longer  required  and 
can  therefore  be  abandoned.  Trunkline 
proposes  to  abandon  the  delivery  point 
by  removing  the  above-ground 
measurement  facilities  from  the  delivery 
point  site  for  future  use.  Trunkline 
states  that  the  facilities  are  not  used  for 
any  other  transportation  agreements. 

Comment  dofe.  April  14,  1995,  in 
accordance  with  Standar3  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission  Corp. 

IDocket  No.  CP95-223-O00) 

Take  notice  that  on  February  23,  1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court. 
Houston  Texas  77056-5310,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP95-223-000  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  an  additional  meter  tube, 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-535-000,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  proposes  to  install  an 
additional  12-inch  meter  tube  at  its 
existing  Meter  Station  No.  128  (M&R 
128)  located  on  Texas  Eastern's  30-inch 
Line  No.  20  at  Mile  Post  42.94  in  Union 


County.  New  Jersey.  Texas  Eastern 
.states  that  the  proposed  tube  will 
increase  the  maximum  deliverv  capacity 
of  M&R  128  by  up  to  70,000  dekatherms 
per  day  of  natural  gas  deliveries  to 
Public  Service Elet;tric  and  Gas 
Company  (PSE&G),  an  existing 
cu.stomer.  Texas  Eastern  states  that  the 
costs  of  the  proposed  meter  tube  would 
be  S60.000,  which  Texas  Ea.stern  would 
pav  and  waive  the  reimbursement  bv 
PSE&G. 

Comment  date:  April  14,  1995,  in 
ace.ordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F,  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  profestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certifi(  H'P  and/or  permission  and 
approval  for  the  .proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
•  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  is.suance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Sei:rptary. 
|FR  Doc.  95-5500  Fijpi)  ;i-b-95:  8:45  am| 

BILLING  CODE  6717-01-P 


[Docket  No.  RP95-60-001] 

Alabama-Tennessee  Natural  Gas 
Company;  Refund  Report 

March  1.  1995. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  (Alabama- 
Tennessee)  on  January  10.  1995, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  report  summarizing 
refunds  disbursed  on  August  8.  1994. 
pursuant  to  the  Commission-approved 
settlement  in  Docket  No.  RP92-237,  et 
al.  Alabama-Tenne.s.see  states  that  the 
refunds  were  disbursed  by  means  of  a 
credit  to  each  customer's  respective 
OBA  imbalance  amount  existing  at  the 
time  of  the  credit. 

All  parties  that  have  already  filed 
comments  or  protests  regarding  the 
subject  refund  need  not  file  in  response 
to  this  notice. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaforv  Commission, 
825  North  Capitol  Street,  NE,. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  prote.sts  should  be 
filed  on  or  before  March  8.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FK  Doc.  95-5471  Filed  3-fi-95;  8:45  ami 
BILUNG  CODE  (717-01-M 


[Docket  No.  GT95-24-000] 

Colorado  Interstate  Gas  Company; 
Filing  of  Refund  Report 

March  1.  1995. 

Take  notice  that  on  Februar\  24.  \9'.)5. 
Colorado  Interstate  Gas  Company  (CIG). 
filed  a  refund  report  in  Docket  Nos. 
GP83-]1,  RI  8.3-9,  et  al.  CIG  states  that 
the  filing  and  refunds  were  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Orders  or  December  1,  1993  and  Mav 
19,  1994.  CIG  states  that  these  amounts 
were  paid  by  CIG  on  December  14,  1994. 

CIG  states  that  the  refund  report 
summarizes  the  Kansas  ad  valorem  tax 
refund  amounts  related  to  tax  bills 
rendered  for  production  on  or  after  June 
28,  1988  pursuant  to  the  Commission's 
December  1,  1993  and  May  19,  1994 
Orders.  Lump-sum  cash  refunds  were 
made  by  CIG  to  its  former  jurisdiction.il 
sales  customers  within  30  days  of 
receipt  from  the  producers.  As  provided 
for  in  the  Orders,  no  additional  interest 
was  required  to  be  paid. 

CIG  stales  that  copies  of  CIG's  filing 
have  been  served  on  CIG's  former 
jurisdictional  sales  customers, 
interested  state  commissions,  and  all 
parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  Man.h  8. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro(.eeding.  Copies  of  this  filing  arc 
on  file  with  the  Commission  and  arn 
available  for  public  inspection. 
LoLs  D.  Cashell. 
Secn-tiiry 
jFK  D(K  .  9.S-54ti9  Filed  3-6-95:  8:4S  iiinj 

BiLLiNG  CODE  6717-01-M 


[Docket  No.  RP92-1 33-004  (Phase  I)] 

Gas  Research  Institute;  Petition  to 
Continue  the  Current  Funding 
Mechanism  Through  1997 

Marth  1.  1995. 

Take  notice  that  on  February  27.  1995. 
Gas  Research  Institute  (GRI),  filed  a 
petition  requesting  expedited  approval 
of  its  proposal  to  continue  the  current 
funding  me<:hanism  for  purposes  of 
1996  and  1997  GRI  hinding. 

GRI  proposes  that  the  provisions  of 
the  post-1993  funding  mechanism. 
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which  has  been  applicable  to  CRI's  1H*>4 
t:iid  J99i5  Research  and  D»«elopmunt 
[RKiy]  Prosrams.  be  continued  ihrough 
l')<t7.  Under  GRIs  proposal,  the  funding 
siin.hnrm?  caps  previously  approved  for 
a9»9.S  would  be  used  for  199fi  and  1997 
kindinp.  w-ilh  demand  and  voltunetric 
caps  of  ii"i  5  cents  per  Dlh  per  month 
and  1.1  (*nts  per  Dth.  reKpec:tively. 
allowed  to  track  any  increases  the 
Cum  mission  may  approve  in  GRl's  199H 
and  1997  K&.D  biidsets. 

(;kJ  also  proposes  to  add  its  new- 
pi  jieline  niemlMjr  to  the  list  of  pipelii»es 
that  will  l>e  acting  as  <:ollection  agents 
lor  (iRI  funding. 

Any  person  desiring  1o  be  heard  or  to 
protest  GRl's  petition  should  file  a   , 
motion  to  intervene  or  protest  with  the 
federal  Energy  Regulatory  Commission. 
H2.T  North  Capitol  Street.  N.E.. 
Washington.  D.C.  2042R.  in  ar:(:ordance 
with  Rules  214  and  21 1  of  the 
CommisKion's  Rules  of  Practice  and 
J'mcedure.  1«  CFK  38,'^.214  and  SB.'i.^l  1. 
A.II  protests,  motions  to  intervene  and 
comments  should  be  filed  on  or  before 
March  15.  1995.  All  comments  and 
protests  will  be  considered  by  the 
Commi.ssion  in  determining  tlie 
appropriate  action  to  fie  taken,  but  will 
not  serve  to  make  protestants  parties  to 
lliiRprot;eeding.  Copies  of  this  petition 
are  on  file  with  the  Commission  and  are 
flvailafvie  for  public  inspection. 
I.ois  D.  Ca.sheU. 

jlK  n(K..  Hri-r,47;i  Vlhul  '^-fi-aa.  K:45  uiwl 
WLLINC  COSE  Sn7-01'M 


UMI 


[Docket  No.  ES95-23-000] 
MidAmerican  Energy  Company 

March  1.  l^J'lfi 

Take  notice  that  om  February  ^z:^.  1*»*»5. 
MidAmerican  Energy  Company 
(MidAmerican),  filed  an  application 
under  §  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  .securities 
and  assume  obligation  and  liabilities  in 
connection  with  the  proposed  merger  of 
Iowa-Illinois  Gas  and  Electric  Company 
(Kowa-Illinois),  Midwest  Resources  Inc. 
(Midwest  Resources)  and  Midwest 
Power  Systems  Inc.  (Midwest  Powerl 
with  and  into  MidAmerican. 

MidAmerican  proposes; 

•  To  issue  uplo  10,3, 784.2110  shares  of 
its  common  stock  for  the  conversion  of 
Midwe.st  Resources  common  stork  and 
lowa-iriinois  common  stock  to 
MidAmerican  common  stock; 

•  To  issue  up  to  an  addrtionafi 
O.ttOO.OOO  shares  of  its  conrmon  stotik  for 
MidAmerican'R  dividend  reinvestmetil 
plan; 

•  To  issue  up  to  3.217..7H9  shares  of 
its  preferred  stock  for  the  con  version  of 


lowa-'Hliuois  preference  stock  and 
Midwest  Power  preferred  stocik  to 
MidAmerican  preferred  stoc4i; 

•  To  assume  all  obligflrtions  and 
liabilities  with  respect  to  the  existing 
securities  of  Iowa-Illinois.  Midwest 
Re.sources  and  Midwest  Power; 

•  To  assume  the  outstanding  short- 
term  debt  limit  of  $250  million 
previou.«ily  granted  by  the  Comnvission 
to  Midwest  Power  in'Dot:ket  No.  ES93- 
35-000  and  the  new  authorization 
sought  by  Midwest  Power  in  its 
application  filed  with  the  Commission 
on  February  23.  1995,  in  Docket  No. 
ES95-22-000  for  authorization  to  issue 
up  to  $250  million  of  promissory  notes, 
pending  the  Commission's  approval; 
and 

•  To  assume  the  out.standing  short- 
term  debt  limit  of  $150  million  .sought 
by  lowa-lllinoifi  in  Docket  No.  ES95-20- 
000  pending  the  Commis.sion's 
approval. 

MidAmerican  requests  that  the 
proposed  issuance  of  securities  and 
assumption  of  obligations  and  liabilities 
be  exempted  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,.  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pjar.ti(»  and  Procedure  (18  CFR  3B5.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  24. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determiTiing  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  tfie  proceeding. 
Any  person  wishing  to  become  a  party 
mu<!t  file  B  motion  to  interx-ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspe<;tion. 
Lois  O.  Caahell. 
Semtary. 

|FK  DtK:.  «5-^i4B8  Filed  a-fe-95;  »:45  ami 
BILUNG  CODE  »717-01-M 


(Docket  No.  RP95-175-000] 

Mojave  Pipeline  Company;  Rate  FHing 

March  1.  1995. 

Take  notice  thaft  on  February  27.  19»5. 
Mojave  Pipeline  Company  (Mojai'e). 
tendered  for  filing  a  notice  of  rate  filing 
concerning  Tariff,  First  Revised  Volume 
No.  1.  Mojave  is  tendering  revised 'tariff 
sheets  for  filing  and  acceptance  to 
become  effective  March  1,  1995. 

Mojave  states  that  based  upon  lest 
period  data,  Mojave prolerts  an  armual 


revemte  de^frraency  in  excess  of  $6 
million  under  its  currently  effective 
rates  as  a  result  of  aciual  increa.ses  rn  its 
cost  of  service.  Notwithstanding  such 
prospw;tive  revenue  deficiency.  Mojave 
does  not  propose  to  increase  the  level  of 
its  currently  effective  rates,  nor  does  it 
propose  to  modify  the  rate  design 
underlying  such  rates  established  in 
Mojave's  Order  No.  636  restructuring 
proceeding.  Rather.  Mojave's  rate  filing 
proposes  to  continue  the  effectiveness  of 
its  current  rates  and  rate  design,  and 
thus  to  recover  the  same  level  of 
revenues  it  is  allowed  to  collect  under 
its  currently  effective  tariff. 

Mojave  is  proposing  to  modify  the 
currently  effective  crediting  mechaiiism 
for  revenues  derived  from  interriiptible 
transportation  established  in  Mojave's 
Order  No.  ().")6  restruduring  proceeding. 
Under  such  mechanism,  ninety  percent 
of  the  amounts  in  excess  of  Mojave's 
$0.0010  Minimum  Interruptihle  Rate 
collected  from  Mojave's  interruptible 
shiprpers  under  Rate  Schedule  IT-1  are 
credited  to  Mojave's  firm  shippers  in 
proportion  to  their  respective  firm 
contract  quantities,  while  the  remainitig 
ten  percem  (10%)  of  such  amounts  are 
retained  by  mojave. 

Mojave  proposes  to  eliminate  tJiis 
crediting  mechanism  in'light  of  the 
minimal  revenues  from  interruptible 
service  experienced  during  the  base 
period,  and  Mojave's  inability  to  projet:t 
interruptible  revenues. 

Mojave  states  that  t;opies  of  the  notice 
were  served  upon  all  of  Mojave's  firm 
and  interruptible  transportation 
customers  and  all  intere.sted  state 
regulatory  commissitins. 

Any  person  desiring  to  be  heard  or  to 
prote.st  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North" Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Parts 
385.214  and  351,211  of  the 
Commission's  Rules  and  Regulations. 
All  su(Ji  motions  or  protests  sboiild  be 
filed  on  or  before  March  8, 199."i. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  1o 
the  proceeding.  Any  person  washing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O,  Cashell. 
Sftcretary. 
IFK  Boc.  95-5««i7  FUtrtl  ;M>-Hft;  *:4r.  ami 

BILLING  COBE  'Vn7-«l-«l 


[Docket  No.  ER94-1 61 4-000] 

Southern  Company  Services,  Inc.; 
Filing 

March  1.  igg."). 

Take  notice  that  on  February  1,  1995. 
Southern  Company  Services.  Inc.. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  13,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 

Secretary.  ' 

jFR  Doc.  95-5466  Filed  3-6-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 74-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

March  1,  1995. 

Take  notice  that  on  February  27,  1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  .^pril  1, 1995: 
Second  Revised  Sheet  No.  139 
Second  Revised  Sheet  No.  140 
Second  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 
Second  Revised  Sheet  Nos.  143-155 

Texas  Eastern  states  that  the  filing  is 
submitted  pursuant  to  Section  15.2(G). 
Transition  Cost  Tracker,  of  the  Gtineral 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1,  pursuant  to  Order  No. 
528,  Pt  seq..  and  as  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  15  U.S.C.  Section  717c  (1988),  and 
the  Rules  and  Regulations  of  the  Federal 
Energy  Regulatory^  Commission 
("Commission")  promulgated 
thereunder. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  (1)  to  recover 
approximately  $4.5  million  of  Order  No. 
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636  transition  costs  incurred  by 
upstrea.m  pipelines  and  flowed  through 
to  Texas  Eastern;  (2)  to  recover 
appro.ximately  $163,000  in  costs 
incurred  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  flowed 
through  to  Texas  Eastern  pursuant  to 
Order  No.  528,  et  aeq.;  and  (3)  to  flow 
through  a  refund  of  approximately 
$119,000  of  Order  No.  528  co.sts  " 
received  by  Texas  Eastern  from  Texas 
Gas  pursuant  to  Texas  Gas'  settlement  in 
Docket  Nos.  RP91-100,  ft  al. 

Texas  Eastern  states  that  carrying 
charges  pursuant  to  Section  154.305  of 
the  Commission's  Regulations  are 
included  from  the  date  of  payment  of 
the  costs  to  the  projected  date  of 
payment  by  the  customers  and  also  from 
the  date  of  receipt  of  the  refund  by 
Texas  Eastern  to  the  projected  date  of 
refund  to  the  customers. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  8,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-5475  Filed  3-6-95:  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No,  TM95-9-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Mdrch  1,  1995. 

Take  notice  that  Tran.scontinental  Gas 
Pipe  Line  Corporation  (TGPL),  tendered 
for  filing  on  February  24,  1995  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1  and 
Original  Volume  No.  2.  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  The  proposed 
effective  date  of  the  attached  tariff 
sheets  is  April  1.  1995. 


TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  41  of  the 
General  Terms  and  Conditions  of 
TGPL's  FERC  Gas  Tariff  which  provides 
that  TGPL  will  file  to  reflect  net  changes 
in  the  Transmission  Electric  Power 
(TEP)  rates  30  days  prior  to  each  TEP 
Annual  Period  beginning  April  1.  TGPL 
states  that  attached  in  Appendix  B  to 
the  filing  are  workpapers  supporting  the 
derivation  of  the  revised  TEP  rates 
reflected  on  the  tariff  sheets  included 
therein. 

Any  person  deTiiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington.   . 
DC  20426,  in  accordance  with 
§§385,214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  8,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  mu«^i  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-5474  Filed  3-6-95:  8:45  ami 
BILLING  CODE  S717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Appliance  and  Equipment  Energy 
Efficiency  Standards:  Evaluation 
Criteria  for  the  Voluntary  Program  to 
Provide  Energy  Efficiency  Information 
for  Commercial  Office  Equipment 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice  of  Change  of  Date  for 

Public  Meeting  and  Closing  Date  for 

Submission  of  Comments. 

SUMMARY:  On  February  24,  1995,  the 
Department  of  Energy  published  a 
notice  announcing  a  public  meeting  to 
discuss  the  Evaluation  Criteria  that  will 
be  used  as  the  basis  for  assessing  the 
voluntary  te.sting  and  information 
program  to  promote  energy  efficiencv  in 
commercial  office  equipment  (60  FR 
10379).  Because  of  a  request  from  the 
Council  on  Office  Products  Energy 
Efficiency,  the  industry  group 
responsible  for  the  voluntary  program, 
the  Department  of  Energy  has 
rescheduled  the  public  meeting 
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ortRinally  «.heduled  for  Wednesday. 
Mari;h  8.  1935.  to  Tuesday,  March  28, 
1995.  and  extended  the  close  of  the 
commerrt  period  for  the  written 
comments  on  the  Evaluation  Criteria 
from  March  31.  1995.  to  April  14. 1993. 
Ail  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  uTitten 
comments,  and  to  attend  the  public 
meeting. 

DATES:  Written  comrnents  in 
(juadruplicate  on  the  Evaluation  Criteria 
must  be  received  by  April  14.  1995.  The 
public  meeting  will  be  held  on  Tuesday. 
Martrti  2W,  1995. 

AOOHESSES:  Written  commeots  should 
be  bbeled  "Voluntary  Program  to 
Promote  Energy  Efficiency  in 
Coramfcrcia!  Office  Equipraent"  and 
subinrtted  to  Ms.  Barbara  Twigg.  Office 
of  Mnergy  tfficiencv  and  Renewable 
Energy,  Mail  Stirtion  EE^31.  U.S. 
Departmetit  of  Energy,  1000 
ludependence  Avenue.  SW., 
Washington.  DC.  205B5.  Telephone: 
(li02)  586-8714;  FAX:  (202)  5«6-4617. 

The  meetiag  will  begin  at  10:00  a.m.. 
.-md  will  be  held  at  the  U.S.  Department 
of  Energy.  Forre.stal  Building.  Room 
GH-019.  1000  Independence  Avenue, 
SW.,  Washington.  DC. 

Copies  of  the  draft  evaluation  criteria 
may  be  requested  from  Barbara  Twigg  at 
the  above  address.  Copies  are  available 
in  the  DOE  Freedom  of  Information 
Rending  Room.  U.S.  Department  of 
Energy,  ForrestaJ  Building.  Room  l£- 
190,  1000  Independence  Avenue,  SW.. 
Washington,  DC  (202)  586-6020 
between  tiie  hours  of  9  a.m,  and  4  p,m., 
Monday  through  Friday,  except  Federal 
holiday's. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Twigg.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Forrestal 
Building,  Mail  Station  EE-431 ,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586- 
8714. 

f-iugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  C>C- 
7Z.  1000  Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586- 
9507. 

IvsimmI  ill  WMsiiirtgum.  DC.  Miirch  1.  1995 
Brian  Castelli. 

Chief  of  Stuff,  tner^  Effiuenvy  and 

nenewahle  Eiwrgy. 

jFR  IXx:.  yS-fi-SSB  Filwi  ;i-<>-95:  K:45  Hrul 

BILLING  CODE  M50-01-f> 


Appliance  and  Equipment  Energy 
Efficiency  Standards:  Public  Workshop 
to  Discuss  the  Engineering  Analysis 
for  Energy  Conservation  Standards  for 
FluorescefTt  Lamp  Ballasts 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Department  will  hold  a 
public  workshop  on  Friday,  Mcirch  3. 
1995.  to  discuss  the  Engineering 
Analysis  Section  of  the  Draft  Technical 
Support  Document  in  support  of  the 
reproposal  of  fluorescent  lamp  ballast 
energy  conservation  standards.  All 
persons  are  hereby  given  notice  of  the 
opportunity  to  submit  written 
comments  and  to  attend  the  public 
workshop. 

DATES:  Five  copies  of  any  written 
comments  must  be  received  by  Marcli 
31. 1995.  The  public  workshop  will  be 
held  on  Friday,  March  17. 1995. 
ADDRESSES:  Please  label  your  written 
comments  as  "Comments  on  the 
Fluorest.ent  Lamp  Ballast  Engineering 
Analysis"  and  submit  to  Ms.  Sandy 
Cooper.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE-431. 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC.  20585.  Telephone: 
(202)  586-7574;  FAX:  (202)  586-4617. 
The  workshop  will  begin  at  9:30  a.m. 
at  the  U.S.  Department  of  Energy. 
Forrestal  Building.  Room  lE-24r,.  1000 
Independence  Avenue,  SW, 
Washington,  DC. 

Copies  of  transcripts  of  the  April  5- 
7  the  June  7-8. 1994  public  hearings  for 
the  Eight  Products  Energy  Con.servation 
Standards  and  the  agendas  of  the 
December  2, 1994  and  the  January  17. 
1995  public  meetings  are  available  in 
the  DOE  Fieedom  of  Information 
'  Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building.  Room  lE- 
190,  1000  Independence  Avenue,  SW, 
Washington.  DC.  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terr>'  Logee.  U.S.  Department  of  Enerr;y. 
Office  of  Energy  Efficieni;y  and 
Renewable  Energy.  Forrestal  Building. 
Mail  Station  EE-431.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20583,  (202)  586- 
1689. 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  (if  General  Coun.sel. 
Forrestal  Building.  Mail  Station  CfC- 
72. 1000 Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  58t>- 
9.507. 


SUPPLEMENTARY  INFORMATION: 

1.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA).  (Pub.  L. 
94-163T  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles 
(Program).  The  products  currently 
subject  to  this  Program  include 
fluorescent  lamp  halla.sts  among  others. 
EPCA  sets  minimum  energy 
conservation  standards  for  fluorescent 
lamp  balla.sts  and  requires  the 
Department  of  Energy  to  revise  and 
increase  these  standards. 

2.  Background 

On  March  4,  1994,  the  Department 
proposed  standards  for  room  air 
conditioners,  water  heaters,  direct 
heating  equipment,  mobile  home 
furnaces,  kitchen  ranges  and  ovens,  pool 
heaters,  fluorescent  lamp  ballasts  and 
television  sets.  (59  FR  10464).  The 
Department  received  over  8,000 
comments  on  the  proposed  rule, 
including  comments  from 
manufacturers,  consumers.  Members  of 
Congress,  retailers,  broadcasters, 
national  trade  associations,  national 
energy  advocates,  utilities  and  other 
Federal  agencies.  Based  on  the 
comments  in  the  record,  the  Department 
determined  that  revised  data  from  a 
larger  sample  of  fluorescent  lamp  ballast 
types  was  needed.  On  December  2, 1994 
and  on  January  17, 1995,  the 
Department  held  public  meetings  at  the 
Lawrence  Berkeley  Laboratory  (LBL)  in 
Berkeley,  California.  The  purpose  of  the 
meeting  was  to  review  the  methodology 
for  the  fluorescent  lamp  ballast 
engineering  analysis  and  to  discuss  the 
need  for  current  data  on  all  types  of 
fluorescent  lamp  ballasts.  On  January 
31, 1995,  the  Department  published 
notification  in  the  Federal  Re^irster  of 
the  Department  decision  to  proceed 
with  separate  rulemakings  for 
fluorescent  lamp  ballasts,  televisions, 
and  electric  water  heaters.  (60  FR  5880). 

3.  Discussion 

The  purpose  of  the  workshop  is  to 
discuss  the  engineering  analysis,  data 
sources,  the  maximum  technologically 
feasible  design,  and  the  life-cycle  cost 
analysis  for  fluorescent  lamp  balla.sts. 
This  workshop  will  not  involve 
discussion  of  eiiergy  conser\'ation 
standards  for  ballasts. 

Discu-ssion  of  the  engineering  analysis 
will  focus  on  ballast  classes,  tniergy  use 
data  (watts  input),  ballast  efficacy 
factors  (BEF),  and  cost  versus  ballast 
efficiency.  Balla.st  cla.sses  under 
discussion  will  be  the  one  to  four  lamp  . 
F40T12  and  F32T8  ballasts,  the  two 


lamp  F96  and  F96H0  ballasts  and  the 
one  to  four  lamp  F40T12  ballasts  for 
energy  saver  lamps.  A  discussion  of  the 
methods,  data  and  data  sources  for  the 
incremental  costs  associated  with 
improved  ballast  efficiency,  for  ballast 
life-cycle  costs  and  for  payback  will  be 
included  in  this  workshop.  Workshop 
participants  will  discuss  the  criteria  for 
the  ballast  with  the  highest  BEF  for  the 
maximum  technologically  feasible 
design. 

The  Department  has  examined  many 
•   sources  of  data  and  has  requested  and 
received  engineering  data  from  ballast 
manufacturers  and  ballast  users. 
However,  the  Department  still  has 
limited  engineering  data  on  currently 
manufactured  cathode  cut-out  magnetic 
ballasts  (e.g.,  watts,  lumens,  BEF,  total 
harmonic  distortion  (THD),  Power 
Factor,  etc).  Additionally,  ballast 
manufacturers  have  advised  the 
Department  that  they  could  not 
determine  the  incremental  costs  for 
various  improved  features  in  electronic 
ballasts  such  as  minimum  THD, 
minimum  electromagnetic  interference 
maximum  power  factor,  maximum 
reliability,  minimum  flicker,  maximum 
lamp  life,  and  good  line  vohage 
regulation.  The  Department  has 
assumed,  therefore,  that  there  is  no  cost 
difference  between  levels  of  electronic 
ballasts  and  has  used  cost  data  derived 
from  a  survey  of  original  equipment 
maunfacturers  and  lighting  maintenance 
companies.  Anyone  having  additional 
cost  or  price  data,  contact  Mr.  Issac 
Turiel,  Lawrence  Berkeley  Laboratory, 
Building  90-4000,  Berkeley,  CA  94720, 
(510) 486-6493. 

4.  Public  Meeting  Procedure 

The  meeting  will  be  informal.  Copies 
of  the  engineering  analysis  are  available 
in  the  DOE  public  reading  room  and 
will  be  available  at  the  meeting. 
Additionally,  copies  will  be  mailed  to 
persons  who  commented  on  the  March 
4, 1994,  Notice  of  Proposed  Rulemaking 
for  fluorescent  lamp  ballasts  and  to 
anyone  who  requests  a  copy  by  March 
10,  1995. 

Issued  in  Washington.  DC.  February  28, 
1995. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 

Benewable  Energy. 

(FR  Doc  95-5479  Filed  3-6-95, 8:45  am) 
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Office  of  Fossil  Energy 

[FE  Docket  No.  95-1 3-NG] 

Canwest  Gas  Supply  U.S.A.,  Inc.; 
Order  Granting  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
CanWest  Gas  Supply  U.S.A.,  Inc. 
blanket  authorization  to  import  and 
export  a  combined  total  of  up  to  400  Bcf 
of  natural  gas  from  and  to  Canada  over 
a  two-year  term  beginning  on  the  date 
of  the  first  import  or  export  after 
February  28,  1995. 

.    This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  February  28. 
1995. 

Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  95-5555  Filed  3-6-95;  8:45  am) 

BILLING  CODE  64SO-01-P 


[FE  Docket  No.  95-1 0-NG] 

Phibro  Division  of  Salomon,  Inc.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gas  From  and  Export 
Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy.-DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Phibro  Division  of  Salomon  Inc.  blanket 
authorization  to  import  up  to  200  Bcf  of 
natural  gas  from  Mexico  and  to  export 
up  to  200  Bcf  of  natural  gas  to  Mexico 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  D.C,  on  February 
28, 1995. 

Qifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  95-5554  Filed  3-6-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5167-1] 

Public  Water  System  Supervision 
Program  Revision  for  Commonwealth 
of  Puerto  Rico 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Commonwealth  of  Puerto  Rico  is 
revising  its  approved  Public  Water 
System  Supervision  Primacy  Program. 
The  Commonwealth  of  Puerto  Rico  has 
adopted  drinking  water  regulations  that 
satisfy  the  National  Primary  Drinking 
Water  Regulations  for  the  lead  and 
Copper  Rule  (LCR).  USEPA  regulations 
were  promulgated  on  June  7, 1991  (56 
FR  26460).  The  USEPA  has  determined 
that  Puerto  Rico  Lead  and  Copper 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  Puerto  Rico  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing: 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
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Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Reque.sts  for  Public  Hearing 
shall  be  addressed  to:  Carl-Axel  P. 
Soderberg — Director,  U.S. 
Environmental  Protection  Agency, 
Caribbean  Field  Office,  Centre  Europa 
Building,  1492  Ponce  De  Leon  Avenue, 
Suite  417,  Santurce.  Puerto  Rico  00907. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9:00  am 
and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices: 
Public  Water  Supply  Supervision 
Program,  Puerto  Rico  Department  of 
Health,  Edificio  A.  Centro  Medico, 
Call  Box  70184,  San  Juan.  Puerto  Rico 
00936 
US.  Environmental  Protection  Agency. 
Caribbean  Field  Office,  Centro  Europa 
Building,  1492  Ponce  De  Leon 
Avenue,  Suite  417,  Santurce.  Puerto 
Rico  00907 
U.S.  Environmental  Protection  Agency. 
Region  IL  Public  Water  System 
Supervision  Section.  Room  853,  Jacob 
K.  Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

■  For  further  information,  you  may 
contact:  Victor  Trinidad,  Chief,  Water 
Management  Staff,  Water  Management 
Staff  Caribbean  Field  Office,  U.S. 
Environmental  Protection  Agency, 
Centro  Europa  Building.  1492  Ponce  De 
Leon  Avenue,  Suite  417,  Santurce, 
Puerto  Rico  00907,  (809)  729-6951. 

(Section  14i;5  of  thn  Safe  Drinking  Water  Act. 
as  amended,  and  40  CFR  142  10  of  the 
NPDU'R) 

Dated:  February  24.  1995 
William  ].  Muszynski. 

Acting  Hetiionul  Adminislrtitnr.  EPA.  flfginn 

II 

|FK  D..(..  9.5-.i5:}fi  Filed  :5-6-9S:  R:45  ami 

BILLING  CODE  65«0-SO-M 


[FRL-5166-6] 

Common  Sense  Initiative  Council,  Iron 
and  Steel  Sector  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Common  Sense  Initiative 
Council,  Iron  and  Steel  Sector 
Subcommittee — Notice  of  Meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  established  the  Common  Sense 
Initiative  Council  (CSIC) — Iron  and 
Steel  Sector  Subcommittee  (CSIC-ISS) 
on  October  17, 1994,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with  the  iron 
and  steel  industry.  The  charter  for  CSIC 
is  authorized  through  October  17,  1996 
under  regulations  established  by  the 
Federal  Advisory  Committee  Act 
(FACA).  The  Iron  and  Steel  Sector 
Subcommittee  is  currently  in  the 
process  of  identifying  issues  and 
projects  that  it  will  pursue. 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  Environmental  Protection 
Agency  is  convening  an  open  meeting  of 
the  Iron  and  Steel  Sector  Subcommittee 
on  Wednesday,  March  22,  1995  from 
12:00  noon  to  3:00  p.m.  at  the 
Ambassador  West  Hotel,  1300  North 
State  Parkway,  Chicago,  Illinois  60610, 
telephone  number  312-787-3700. 
Seating  will  be  available  on  a  first  come, 
first  served  basis. 

The  Iron  and  Steel  Subcommittee  has 
created  four  workgroups  which  are 
responsible  for  proposing  to  the  full 
Subcommittee  for  Subcommittee  review 
and  approval  potential  activities  or 
projects  that  the  Iron  and  Steel  Sector 
Subcommittee  will  undertake,  and  for 
carrying  out  projects  once  approved. 
These  workgroups  will  be  meeting  on 
Tuesday  preceding  the  meeting.  The 
purpose  of  the  this  meeting  will  for  the  •» 
four  Subcommittee  workgroups  to 
report  on  the  progress  they  have  made, 
and  for  the  Subcommittee  to  review  and 
discuss  the  activities  or  projects 
recommended  by  the  workgroups,  to 
provide  further  guidance  as  necessary, 
and,  as  appropriate,  to  approve  projects 
for  which  detailed  workplans  will  be 
subsequently  developed. 

INSPECTION  OF  SUBCOMMITTEE 
DOCUMENTS:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents  and  the  minutes  of  the 
meeting  will  be  available  for  public 
inspection  in  room  241 7M  of  EPA 
Headquarters,  401  M  Street  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  about  this  meeting, 
please  call  either  Ms.  Mary  Byrne  at 
312-35,3-2315  in  Chicago.  Illinois  or 
Ms.  Judith  Hecht  at  202-260-5682  in 
Washington,  D.C. 

Dated:  February  28. 1995. 
Mahesh  Podar, 
Designated  Federal  Official. 
[PR  Doc  95-5520  Filed  3-6-95;  8:45  ami 
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[FRL-616&-3] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Citizens 
Advisory  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  at  the  Sheraton  Corpus  Christi 
Bayh-ont  Hotel,  N.  Shoreline  Blvd., 
Corpus  Christi,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka,  Acting  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000, at  (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Citizens  Advisory  Committee  of 
the  Gulf  of  Mexico  Program  will  be  held 
March  29-31, 1995,  at  the  Sheraton 
Corpus  Christi  Bayfront  Hotel,  N. 
Shoreline  Blvd.,  Corpus  Christi,  Texas. 
The  committee  will  meet  from  3:00  to 
6:00  p.m.  on  March  29,  8:00  a.m.  to  7:30 
p.m.  on  March  30,  and  8:00  a.m.  to  5:30 
p.m.  on  March  31.  Agenda  items  will 
include:  (March  29)  Describe  Review 
and  Evaluation  Process  for  GMP 
Symposia;  Develop  Evaluation  Form  to 
Insure  Consistency  Among  Reviewers; 
Receive  Reports  from  Session 
Evaluations;  Analyze  and  Critique      o 
Evaluation  Form;  and  Assign  Members 
to  Specific  Sessions  for  Evaluation. 
(March  30)  Assign  Members  to  Specific 
Sessions  for  Evaluations;  Receive  and 
Compile  Reports  from  Session 
Evaluations;  and  Prepare  Preliminar)' 
Report.  (March  31)  Assign  Members  to 
Specific  Sessions  for  Evaluations; 
Complete  Critique  of  Symposium; 
Receive  Status  Report  on  Key 
Committee  Initiatives,  Activities  and 
Issues;  Develop  a  Five  Year  Citizens 
Advisory  Committee  Plan;  Receive 
Report  on  Gulf  of  Mexico  Foundation: 
Develop  a  CAC  Challenge  for  Next  Six 
Months;  Amend  Bylaws  Concerning 
Quorum;  and  Elect  CAC  Officers.  The 
meeting  is  open  to  the  public. 
Frederick  Kopfler, 

Acting  Director.  Gulf  of  Mexico  Program 
|FR  Doc  95-5518  Filed  3-6-95;  8:45  am] 
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[FRL-6165-7] 


Notice  Of  Meetings,  Open  to  the  Public, 
of  the  Multi-Agency  Radiation  Site 
Investigation  Manual  Development 
Working  Group 

AGENCY:  Environnieiitnl  Protection 
Agency,  lead. 

ACTION:  Meetings  open  to  the  public. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  that  the 
Department  ot Defense,  Department  of 
Energy.  Environmental  Protection 
Agency,  and  the  Nuclear  Regulatory 
Commission  are  meeting  to  develop 
joint  Federal  guidance  for  standardized 
and  consistent  approaches  to 
accomplish  structural  and 
environmental  radiation  surveys. 
Relevant  information  will  be  provided 
to  the  group  by  other  persons  present. 
The  guidance  is  being  developed  as  a 
draft  document,  entitled  the  "Multi- 
Agency  Radiation  Site  Investigation 
Manual  (MARSIM)",  and  it  is 
anticipated  that  the  final  product  will  be 
a  consensus  document  each  agency  can 
agree  upon  and  eventually  adopt. 
Meetings  of  the  group  are  open  to  the 
public  on  a  first  come,  space  available 
basis  with  advance  registration.  During 
the  next  meeting,  representatives  of  the 
agencies  will  discuss:  survey  planning 
and  design;  implications  of  minimum 
detectable  activity;  application  of 
statistics:  and  the  schedule  of  future 
meetings. 

DATES,  ADDRESSES,  AND  REGISTRATION:  A 
meeting  will  be  held  on  Tuesdav,  March 
28,  1995  from  9:00  am  until  about  3:00 
pm.  The  meeting  will  be  held  at  the 
U.  S.  Nuclear  Regulatory  Commission,  2 
While  Flint  North.  Room  T-lOAl. 
11555  Rockville  Pike,  Rockville,  MD. 
Persons  wishing  to  attend  this  meeting 
contact  Roberta  Gordon  at  (301)  415- 
7555  to  register.  A  future  meeting  is 
tentatively  scheduled  for  April  27,  1995. 
The  schedule,  location,  and  registration 
inforn  ■;!ion  for  future  meetings  will  be 
po.sted  on  the  U.  S.  Nuclear  Regulatory 
Commission  Enhanced  Participatory 
Rulemaking  on  Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board,  (800)  880-6091:  the  NRC  Public 
Meeting  Announcement  System  by 
electronic  bulletin  board  at  (800)  952- 
9676  or  by  recording  at  (800)  952-9674; 
the  EPA  Cleanup  Regulation  Electronic 
Bulletin  Board  at  (800)  700-7837 
outside  the  Washington  area  and  (703) 
790-0825  locally;  and  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346 
outside  the  Washington  area,  (703)  412- 
9810  locally,  or  by  TDD  at  (800)  553- 
7672. 


FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
concerning  this  group  and  the  work  of 
developing  the  Multi-Agency  R,idialion 
Site  Investigation  Manual  should 
contact  Collpeii  Petullo,  U.S. 
Environmental  Protei:tion  Agency/ 
ORIA.  PO  Box  9H517,  Las  Vegas.NV 
H919.3-8.517,  (702)  7fl8-244fi. 

Dated;  March  1.  19<)5. 
Nichola.s  Lailas, 

(.'.hief,  Radiation  A^sf^ismnnt  Ihanrh.  FP.-\ 
Ojfitenf  Radiation  and  Indoor  Air. 
|FK  Doc.  9.5-5521  Filed  ;i-«-95:  «:45;^,^ll 
BILLING  CODE  U60-&0-P 

[FRL-516fr-5] 

Modification  of  General  Administrative 
Compliance  Order  for  Produced  Water 
Discharges  Covered  by  NPDES 
General  Permits  for  Produced  Water 
and  Produced  Sand  Discharges  From 
the  Oil  and  Gas  Extraction  Point 
Source  Category  to  Coastal  Waters  in 
Louisiana  (LAG290000)  and  Texas 
(TXG290000) 

AGENCY:  Environmental  Protection 
Agency,  Region  6. 
ACTION:  Modification  of  General 
Administrative  Compliance  Order. 

SUMMARY:  Region  6  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
today  modifies  the  General 
Administrative  Compliance  Order  that 
was  issued  Januar)'  9,  1995,  at  60  FR 
2393.  This  Order  is  modified  to  add  as 
respondents  to  the  Order  those 
permittees  subject  to  General  NPDES 
Permit  Nos.  LAG290000  and 
TXG290000who  discharge  produced 
water  from  new  Coastal,  Stripper  or 
Offshore  Subcategory  wells  to  "coastal  " 
waters  of  Texas  or  Louisiana  which  will 
be  spudded  after  the  effective  date  of 
NPDES  permits  LAG290000  and 
TXG290000  and  which  discharge 
produced  water  through  existing 
facilities  that  are  rt-quiied  bv  this  Order 
to  cease  produced  water  discharges  no 
later  than  January  1,  1997. 

DATES:  The  General  Administrative 
Compliance  Order  will  become  effective 
on  March  7.  1995. 

ADDRESSES:  Notifications  required  by 
this  Order  should  be  sent  to  the  Water 
Management  Division,  Enforcement 
Branch  (6W-EA),  EPA  Region  6  P.O. 
Box  50625,  Dallas,  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
EHen  Caldwell,  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202; 
telephone:  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  The 
General  Administrative  Compliance 


Order  being  modified  today  was 
originally  issued  January  9,  1995  and 
published  in  the  Federal  Register  .it  fit) 
FR  2393  with  an  effective  date  of 
February  8,  1995.  After  the  Order  was 
issued,  the  Region  received  infoniatio:i 
that  a  number  of  new  wells  are  planned 
to  be  drilled  in  the  near  future  in 
existing  fields  in  Louisiana  and  Te\ns, 
The  discharge  of  produced  water 
associated  with  these  new  wells  is  not 
currently  covered  by  the  Order.  These 
wells  are  ones  which  will  discharge 
ihtir  produced  water  through  existing 
treatment/di.scharge  facilities  that  are 
reqviired  by  the  Older  to  cease  discharge 
of  produced  water  no  later  than  January 
1.  1997.  Individual  wells  of  this  type 
cannot  normally  justify  a  separate 
injection  well  for  a  single  production 
well.  If  the  Order  was  not  modified,  it 
was  claimed  that  oil  and  gas  drilling  in 
coastal  Louisiana  and  Texas  would  be 
delayed  until  the  planned  injection 
facilities  are  in  place,  which  in  some 
cases  may  he  nearly  2  years.  The  Region 
has  agreed  to  modify  the  Order  to  allow 
coverage  of  produced  water  discharges 
from  those  new  wells. 

Those  permittees  who  have  already 
submitted  an  "'Administrative  Order 
Notice"  in  connection  with  the  General 
Administrative  Compliance  Order 
issued  January-  9,  1995  do  not  need  to 
resubmit  an  Administrative  Order 
Notice  to  be  covered  by  today's 
modified  Order. 

United  States  Environmental  Protection 
Agency,  Region  6  in  Re;  NPDES  Permit 
Nos.  lXG290000  and  TXG290000 
General  Administrative  Compliance 
Order 

The  following  Findings  are  made  and 
Order  issued  pursuant  to  the  authority 
vested  in  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
by  Section  309(a)(3)  of  the  Clean  Water 
Act  (hereinafter  'the  Act"),  33  U.S.C. 
1319(a)(3),  and  duly  delegated  to  the 
Regional  Administrator,  Region  6,  and 
duly  redelegated  to  the  undersigned 
Director,  Water  Management  Division. 
Region  B.  Failure  to  comply  with  the 
interim  requirements  established  in  this 
ORDER  constitutes  a  violation  of  this 
ORDER  and  the  NPDES  permits. 

Findings 

/ 

The  term  "waters  of  the  United 
States"  is  defined  at  40  C.F.R.  122.2. 
The  term  "coastal"  is  defined  in  NPDES 
Permits  LAG290000  and  TXG290000 
and  includes  facilities  which  would  be 
considered  "Onshore"  but  for  the 
decision  in  API\.  EPA  661  F.2  340  (5th 
Cir,  1981).  The  term  "existing  well' 
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means  a  well  spudded  prior  to  the 
effective  date  of  NPDES  Permits 
LAG290000  and  TXG29()000.  The  term 
"new  well"'  means  a  well  spudded  af^er 
the  effective  date  of  NPDES  Permits 
LAG290000  and  TXG290000  whose 
associated  produced  water  will  he 
discharged  through  an  existing 
treatment/discharge  facility  required  by 
this  Order  to  cease  discharge  of 
produced  water  no  later  than  January  1, 
1997. 

// 

Pursuant  to  the  authority  of  Section 
402(a)(1)  of  the  Act.  33  U.S.C.  §  1342. 
Region  6  issued  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Permits  No.  LAG290000  and 
TXG290000  with  an  effective  date  of 
February  8, 1995.  These  permits 
prohibit  the  di.scharge  of  produced 
water  and  produced  sand  derived  from 
Oil  and  Gas  Point  Source  Category' 
facilities  to  "coa.stal"  waters  of 
Louisiana  and  Texas  in  accordance  with 
effluent  limitations  and  other  conditions 
set  forth  in  Parts  I  and  II  of  these 
permits.  Facilities  covered  by  these 
permits  include  those  in  the  Coastal 
Sub<:ategory  (40  CFR  435.  Subpart  D), 
the  Stripper  Subcategory  (40  CFR  435. 
Subpart  F)  that  discharge  to  "coastal" 
waters  of  Louisiana  and  Texas,  and  the 
Offshore  Subcategory  (40  CFR  435. 
Subpart  A)  which  discharge  to  "coastal" 
waters  of  Louisiana  and  Texas. 

/// 

Respondents  herein  are  permittees 
subject  to  General  NPDES  Permit  Nos. 
LAG290000  andy'or  TXG290000  and 
who: 

A.  Discharge  produced  water  derived 
from  an  existing  Coastal.  Stripper  or 
Offshore  Subcategory  well  or  wells  to 
"coastal"  waters  of  Texas  or  Louisiana, 
or  will  discharge  produced  water 
derived  from  a  new  Coastal.  Stripper  or 
Offshore  Subcategory  well  or  wells  to 
"coastal"  waters  of  Texas  or  Louisiana. 

B.  Discharge  produced  water  derived 
from  an  existing  Coastal  Subcategory 
well  or  wells  located  in  Louisiana  or 
Texas  to  waters  of  the  United  States 
outside  Louisiana  or  Texas  "coastal" 
waters,  or  will  di.scharge  produced 
water  derived  from  a  new  Coastal 
Subcategory  well  or  wells  located  in 
Louisiana  or  Texas  to  waters  of  the 
United  States  outside  Louisiana  or 
Texas  "coa.star'  waters. 

C.  Are  required  by  Permits  No. 
LAG290000  or  TXG290000  to  meet  the 
requirement  of  No  Discharge  of 
produced  water  and  are  taking 
affirmative  steps  to  mettt  that 
requirement. 


D.  Have  submitted  an  "Administrative 
Order  Notice".  Such  Notices  shall  be 
sent  to:  Enforcement  Branch  (6VV-EA). 
Region  6,  U.S.  Environmental  Protection 
Agency,  P.O.  Box  50625.  Dallas.  TX 
75270.  Upon  submission  of  such  an 
Administrative  Order  Notice,  a 
permittee  shall  be  a  Respondent  under 
this  General  Administrative  Order.  The 
terms  of  each  Administrative  Order 
Notice  .submitted  shall  be  considered 
terms  of  this  Order  and  shall  be 
enforceable  against  the  Respondent 
submitting  the  Administrative  Order 
Notice.  Each  Administrative  Order 
Notice  must  include: 

1.  IdentiHcation  of  the  facility  by 
name  and  its  location  (by  lease,  lea.se 
block,  field  or  prospect  name),  the  name 
and  address  of  its  operator,  and  the 
name,  address  and  telephone  number  of 
a  contact  person. 

2.  A  certification  signed  by  a  person 
meeting  the  requirements  of  Part  II. 
Section  D.9  (Signatory  Requirements)  of 
Permits  LAG290000  and  TXG290000 
stating  that  a  Compliance  Plan  has  been 
prepared  for  the  facility  in  accordance 
with  this  Order.  A  copy  of  this  plan 
shall  not  be  included  with  the 
Administrative  Order  Notice,  but  shall 
be  made  available  to  EPA  upon  request. 

3.  A  Compliance  Plan  shall  include  a 
description  of  the  measures  to  be  taken, 
along  with  a  schedule,  to  cease 
discharge  of  produced  water  to  waters  of 
the  United  States  as  expeditiously  as 
possible. 

IV 

To  maintain  oil  and  gas  production 
and  comply  with  the  permits' 
prohibition  on  the  discharge  of 
produced  water,  a  significant  number  of 
Respondents  will  have  to  reinject  their 
produced  water.  A  lack  of  access  to  the 
finite  number  of  existing  Class  U 
disposal  wells,  state  UIC  permit  writers, 
and  drilling  contractors  may  cause  non- 
compliance for  a  significant  number  of 
Respondents.  In  addition,  time  will  be 
required  for  some  Respondents  to 
reroute  produced  water  collection  lines 
to  transport  the  produced  water  to 
injection  wells. 

V 

Respondents  may  reasonably  perform 
all  actions  necessary  to  cease  their 
discharges  of  produced  water  no  later 
than  January  1. 1997. 

VI 

For  new  wells  as  defined  by  this 
ORDER,  coverage  under  this  ORDER 
shall  begin  immediately  after  the 
discharge  of  the  a.ssociated  produced 
water  begins. 


Order 

Based  on  the  foregoing  P'indings,  it  is 
ordered  That  Respondents: 

A.  Fully  comply  with  all  conditions  of 
NPDES  Permits  No.  LAG290000  and 
TXG290000  except  for  the  prohibition 
on  the  discharge  of  produced  water  and 
except  for  the  requirement  that  all 
di.scharges  of  produced  water  be 
reported  within  twenty-four  hours. 

B.  Complete  all  activities  necessary  to 
attain  full  and  continuous  compliance 
with  NPDES  Permits  No.  LAG290n00 
and  TXC290000  as  soon  as  possible,  but 
in  no  case  later  than  January  1. 1997. 

C.  Operate  (ind  maintain  all  existing 
pollution  control  equipment,  including 
existing  oil/water  separation  equipment, 
in  such  a  manner  as  to  minimize  the 
discharge  of  pollutants  contained  in 
produced  water  at  all  times  until  such 
time  as  respondents  cease  their 
discharges  of  produced  water. 

D.  Submit  notice  to  the  Water 
Enforcement  Branch  of  EPA  Region  6 
when  produced  water  discharges  subject 
to  this  Order  have  ceased. 

E.  Subject  to  NPDES  Permit 
LAG290000  comply  at  all  times  with 
Part  I.  Section  C.l.b  of  said  permit, 
requiring  that  Respondents  meet  any 
more  stringent  requirements  contained 
in  Louisiana  Water  Quality  Regulation, 
LAC:  33,IX.7.7G8. 

Nothing  herein  shall  preclude 
additional  enforcement  action. 

The  effeclive  date  of  this  ORDER  shall 
be  March  7.  1995. 

Diited:  Fubniary  24.  1995. 
Myron  O.  Knudson, 

Director.  Water  Management  Division  (liWI. 
|FR  Doc.  95-5519  Filed  .1-6-95;  8:45  ami 
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EXPORT-IMPORT  BANK 
Public  Notice  23] 

Agency  Forms  Submitted  for  0MB 
Review 

AGENCY:  Export-Import  Bank. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  Eximbank  has  submitted  a 
proposed  collection  of  information  in 
the  form  of  a  survey  to  the  Office  of 
Management  and  Budget  for  review. 

PURPOSE:  The  proposed  Export-Import 
Bank  Questionnaire  of  City/State 
Partners  to  exporters  and  banks  is  to  bo 
completed  by  U.S.  banks  and  exporters 
familiar  with  Eximbank's  programs  as  a 
means  of  providing  an  evaluation  of  the 
effectiveness,  utility,  strengths  and 
weaknes.ses  of,  and  means  to  improve 


upon  the  relationships  established 
between  Eximbank  and  its  30  City/State 
Partners. 

The  collection  of  the  information  will 
enable  Eximbank  to  assess  and  report  to 
the  U.S.  Congress  the  private  sector's 
view  of  its  programs'  competitiveness, 
as  required  by  law. 

SUMMARY:  The  following  summarizes  the 
information  collection  proposal 
submitted  to  0MB. 

(1)  Type  of  request:  New. 

(2)  Number  of  forms  submitted:  One. 

(3)  Form  Number:  EIB  95-4. 

(4)  Title  of  information  collection: 
Export-Import  Bank  Questionnaire  of 
City/State  Partners. 

(5)  Frequency  of  Use:  Annual. 

(6)  Respondents:  City/State  export 
finance  organizations. 

(7)  Estimated  total  number  of  annual 
responses:  30. 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  15. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  application  may 
be  obtained  from  Tamzen  Reitan  Agency 
Clearance  Officer.  (202)  565-3333. 
Comments  and  questions  should  be 
directed  to  Mr.  Jeff  Hill,  Office  of 
Management  and  Budget.  Information 
and  Regulatory  Affairs,  Room  3235, 
New  Executive  Office  Building, 
Washington.  DC  20503,  (202)  395-3176. 
All  comments  should  be  submitted 
within  two  wefeks  of  this  notice;  if  you 
intend  to  submit  comments  but  are 
unable  to  meet  this  deadline,  please 
advise  by  telephone  that  comments  will 
be  submitted  late. 

Dated;  March  1. 1995. 
Tamzen  C.  Reitan, 
Agency  Clearance  Officer. 
|FR  Doc.  95-5449  Filed  3-«-95;  8:45  ami 
BILUNG  COOe  6690-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
the  FDIC  hereby  gives  notice  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  O.MB 
review  of  the  information  collection 
described  below. 


Type  of  Review:  Revision  of  a  currently 

approved  collection. 
Title:  Consolidated  Reports  of  Condition 

and  Income  (Insured  State 

Nonmember  Commercial  and  Savings 

Banks). 
Form  Number:  FFIEC  031,  032,  033, 

034. 
OMB  Number:  3064-0052. 
Expiration  Date  of  OMB  Clearance:  ]u\y 

31,1995. 
Fespondents:  Insured  State  Nonmember 

Commercial  and  Savings  Banks. 
Frequency  of  Response:  Quarterly. . 
Number  of  Respondents:  7.011. 
Number  of  Responses  per  Respondent: 

4. 
Total  Annual  Responses:  28.044. 
Average  Number  of  Hours  per  Response: 

26.87. 
Total  Annual  Burden  Hours:  753,429. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

395-7340,  Office  of  Management  and 

Budget,  Paperwork  Reduction  Project 

3064-0052.  Washington,  DC  20503. 
FDIC  Contact:  Steven  F.  Hanft,  (202) 

898-3907,  Office  of  the  Executive 

Secretary,  Room  F-400,  Federal 

Deposit  Insurance  Corporation,  550 

17th  Street  NW..  Washington.  DC 

20429. 
Comments:  Comments  on  this  collection 

of  information  are  welcome  and 

should  be  submitted  on  or  before 

March  22. 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  submitting  for  OMB  review  changes 
to  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
Consolidated  Reports  of  Condition  and 
Income  (call  Report)  filed  quarterly  by 
insured  state  nonmember  commercial 
and  savings  banks.  The  Federal  Reserve 
Board  (FRB)  and  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  are 
also  submitting  these  changes  for  OMB 
review  for  the  banks  under  their 
supervision. 

The  proposed  revisions  to  the  Call 
Report  that  are  the  subject  of  this 
request  have  been  mandated  by  the 
FFIEC  and  are  scheduled  to  take  effect 
as  of  March  31,  1995.  The  proposed 
<.hanges  affect  several  exi.sting  Call 
Report  schedules.  Unless  otherwise 
indicated,  the  Call  Report  changes  apply 
to  all  four  sets  of  report  forms  (FFIEC 
031.  032.  033,  and  034).  Nonetheless,  as 
is  customary  for  Call  Report  changes, 
banks  will  be  advised  that,  for  the 
March  31.  1995.  report  date,  they  may 


provide  reasonable  estimates  for  any 
new  or  revised  item  for  which  the 
requested  information  is  not  readily 
available.  The  changes  for  which  OMB 
approval  is  requested  are  summarized  as 
follows: 

Deletions  and  Reductions  in  Detail 

The  level  of  detail  with  which 
restructured  loans  and  leases  that  arein 
compliance  with  modified  terms  are 
reported  in  the  memoranda  .section  of 
Schedule  RC-C,  "Loans  and  Lease 
Financing  Receivables."  would  be 
reduced.  For  ail  banks,  the  current 
.separate  items  for  the  various  non-real- 
estate  loan  categories  will  be  combined 
into  a  single  item  for  "all  other  loans 
and  all  lease  financing  receivables."  In 
addition,  banks  with  foreign  offices  or 
with  $300  million  or  more  in  total  assets 
that  file  the  FFIEC  031  and  032  report 
forms  also  will  report  a  single  total  for 
their  restructured  commercial  loans  to 
and  their  restructured  leases  of  non-U. S. 
addressees. 

Call  Report  items  in  the  seven 
following  areas  would  ^  deleted: 

(1)  Schedule  RC-R,  item  3.  "Total 
qualifying  capital  allowable  under  the 
risk-based  capital  guidelines." 

(2)  The  quarterly  average  of 
"Obligations  (other  than  securities  and 
leases)  of  states  and  political 
subdivisions  in  the  U.S."  in  Schedule 
RC-K.  item  6.a(6)  on  the  FFIEC  031. 
item  6.f  on  the  FFIEC  032.  and 
Memorandum  item  1  on  the  FFIEC  033. 
This  average  has  not  been  collected 
from  banks  with  less  than  SlOO  million 
in  assets  that  file  the  FFIEC  034  report 
form. 

(3)  The  four  components  of 
mandatory-  convertible  debt,  net  of 
dedicated  stock,  in  Schedule  RC-M, 
items  7.a  through  7.d  on  the  FFIEC  031 
and  032,  items  6.a  through  6.9  on  the 
FFIEC  033,  and  items  8.a  through  8.d  on 
the  FFIEC  034.  The  item  for  the  total 
amount  of  mandatory  convertible  debt, 
net  of  dedicated  stock,  would  be 
retained. 

(4)  The  year-to-day  reconcilement  of 
the  allocated  transfer  risk  reser\e  in 
Schedule  Rl-B.  Part  II.  This 
reconcilement  has  been  collected  only 
from  banks  with  foreign  offices  or  with 
total  as.sets  of  S300  million  or  more  that 
file  the  FFIEC  031  or  032  report  forms. 

(5)  The  quarterly  reconcilement  of  the 
agricultural  loan  loss  deferral  account  in 
Schedule  RC-M.  items  10. a  through 
lO.e.  This  reconcilement  has  been 
collected  only  from  banks  with  total 
assets  of  less  than  SlOO  million  th.il  file 
the  FFIEC  034  report. 

(6)  Recoveries  of  "Special-Categorv 
Loans"  in  Schedule  RI-B.  Part  I. 
Memorandum  item  1  on  the  FFIFX  031 
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and  032,  Memorandum  item  3  on  the 
FFIEC  033.  and  Memorandum  item  2  on 
the  FFIEC  034.  This  item  has  been 
collected  from  national  )>anks  only. 

(7)  The  yes-no  question  on  "Personnel 
changes  among  the  three  senior  officers 
of  the  bank  during  the  quarter"  in 
Schedule  RC-M.  item  6  on  the  FFIEC 
034.  This  item  has  been  completed  only 
by  banks  with  total  assets  of  less  than 
$100  million  that  file  the  FFIEC  034 
report  form. 

New  Items 

Call  Report  items  in  the  eight 
following  areas  would  be  added: 

(1)  Notional  Amounts/ Par  Values  of  Off- 
Balanced  Sheet  Derivatives 

At  present,  all  banks  report  notional 
amount/ par  value  data  for  interest  rate, 
foreign  exchange  rate,  and  other 
commodity  and  equity  contracts  in 
items  Tl  through  13  of  Schedule  RC-L, 
"Off-Balance  Sheet  Items."  The  existing 
items  will  be  expanded  to  separate 
exchange-traded  contracts  from  over- 
the-counter  contracts  and  to  separate 
equity  derivative  contracts  from 
commodity  and  other  contracts.  (Spot 
foreign  exchange  contracts  would  also 
be  reported  separately.)  In  addition,  for 
each  of  the  four  types  of  undelying  risk 
exposures  (i.e.,  interest  rate,  foreign 
exchange,  equity,  and  commodity  and 
other),  the  total  notional  amount/par 
value  of  contracts  held  for  trading  and 
held  for  purpo.ses  other  than  trading 
will  be  reported  separately,  with  the 
latter  further  divided  between  contracts 
that  are  marked  to  market  for  Call 
Report  purposes  and  those  that  are  not. 

(2)  Gross  Fair  Values  of  Off-Balance 
Shet't  Derivatives 

For  banks  with  foreign  offices  or  with 
Sino  million  or  more  in  total  assets  that 
file  the  FFIEC  031,  032.  or  033  report 
forms.  Schedule  RC-L  will  al.so  be 
expanded  to  include  gross  fair  value 
data  for  derivatives.  (This  information 
will  not  be  collected  from  small  banks 
that  file  the  FFIEC  034  report  forms.) 
For  each  of  the  four  types  of  underlying 
risk  exposures,  the  gross  positive  and 
gross  negative  fair  values  will  be 
reported  separately  for  (ij  contracts  held 
for  trading  purposes,  (ii)  contracts  held 
for  purposes  other  than  trading  that  are 
marked  to  market,  and  (iii)  contracts 
hold  for  purposes  other  than  trading  that 
are  not  marked  to  market.  Wht^n 
reporting  gross  fair  values,  no  netting  of 
contracts  would  be  permitted. 
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(3)  Income-Related  Information 
Encompassing  Off-Balance  Sheet 
Derivative  Activities 

Additional  memorandum  items  to  _ 
Schedule  RI,  "Income  Statement.  "  will 
be  reported  by  banks  with  foreign 
offices  or  with  $100  million  or  more  in 
total  assets  that  file  the  FFIEC  031, 032, 
or  033  report  forms.  First,  banks  will 
provide  a  breakdown  of  trading  revenue 
that  has  been  included  in  the  body  of 
the  Schedule  RI  income  statement.  For 
each  of  the  four  types  of  underlying  risk 
exposures,  hanks  will  report  the 
combined  revenue  from  trading  cash 
and  derivative  instruments.  Second,  for 
derivatives  held  for  purposes  other  than 
trading,  banks  will  report  the  effect  that 
these  contracts  had  on  the  bank's 
income  as  reported  in  Schedule  RI. 
There  will  be  separate  disclosure  of  (i) 
the  net  increase  (decrease)  to  interest 
income,  (ii)  the  net  increase  (decrease) 
to  interest  expense,  and  (iii)  the  effe<:t 
on  noninterest  income  and  expense  of 
these  of-balance-sheet  derivative 
contracts. 

(4)  Bisk  Based  Capital  Reporting 
changes 

For  those  banks  that  complete 
Schedule  RC-R  in  its  entirety,  the 
schedule's  memorandum  section  will  be 
revised  to  provide  for  the  collection  of 
remaining  maturity  data  for  long-dated 
contracts  and  for  four  additional  types 
of  derivative  contracts:  gold  contracts, 
other  precious  metals  contracts,  other 
commodity  contracts,  and  equity 
contracts.  The  two  replacement  co-st 
items  currently  collected  for  interest 
rate  and  foreign  exchange  rate  contracts 
will  be  deleted  and  replaced  with  a 
single  new  item  for  a  bank's  current 
credit  exposure  across  all  derivative 
contracts  and  counterparties,  taking  into 
account  legally  enforceable  bilateral 
netting  agreements  that  are  recognized 
for  risk-ba.sed  capital  purposes. 

(5)  Investments  in  "High-Risk  Mortgage 
Secuhtiess"  and  "Structured  Notes" 

Four  memorandum  items  would  be 
added  to  Schedule  RC-B,  "Securities." 
in  which  banks  will  separately  report 
the  amortized  cost  and  fair  value  of  any 
"high-risk  mortgage  securities"  and  of 
any  "structured  notes"  that  are  held  in 
either  the  held-to-maturity  or  available- 
for-sale  portfolios. 

//;;  Sales  of  Proprietary  Mutual  Funds 
and  Annuities 

Currently  banks  are  required  to  rttport 
separately  the  dollar  amount  of  sales 
during  the  quarter  for  money  market 
funds,  equity  securities  funds,  debt 
securities  funds,  other  mutual  funds, 
and  annuities  in  Schedule  RC-M, 


"Memoranda."  The  five  existing  mutual 
fund  and  annuity  items  combine  sales  of 
proprietary,  private  label,  and  third 
party  products.  The  banking  agencies 
would  add  one  item  to  Schedule  RC-M 
in  which  banks  will  report  separately 
the  total  sales  during  the  quarter  of 
proprietary  mutual  funds  and  annuities. 

(7)  Reporting  of  Reciprocal  Demand 
Balances  for  Insurance  Assessment 
Purposes 

The  bunking  agencies  would  add  new- 
items  to  SiJhedule  RC-0,  "Other  Data 
for  Deposit  Insurance  Assessments,"  in 
order  to  separately  identify  the  amount 
of  the  following  three  types  of 
adjustments  to  c  bank's  reported 
demand  deposits  that  are  related  to 
reciprocal  demand  balances  and  are 
needed  for  deposit  insurance 
assessment  purposes:  (i)  .Amount  by 
which  demand  deposits  would  be 
reduced  if  reciprocii!  demand  balances 
between  the  reporting  hank  and  siivings 
associations  were  reported  on  a  net 
Iwsis  rather  than  a  gross  basis  in 
Schedule  RC-E,  (ii)  .^mount  by  which 
demand  deposits  would  be  increased  if 
reciprocal  demand  balances  between  the 
reporting  bank  and  U.S.  branches  and 
agencies  of  foreign  banks  were  reported 
on  a  gross  tiasis  rather  than  a  net  basis 
in  Schedule  RC-E,  and  (iii)  Amount  by 
which  demand  deposits  would  be 
reduced  if  cash  items  in  process  of 
collection  were  included  in  the 
calculation  of  net  rec;iprocal  demand 
balances  between  the  reporting  bank 
and  U.S.  banks  and  savings  associations 
in  Schedule  RC-E 

im  Disclosure  of  the  Acquisition  Date 
When  Push  Down  Accounting  Has  Been 
Applied 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  bank  in  its  separate  finam  •il 
statements  (including  its  Call  i\ei>ort)  as 
a  resuh  of  a  substantive  change  in 
control.  The  banking  agencies  would 
add  an  item  to  the  Memoranda  section 
of  Schedule  RI.  "Income  Statement,"  to 
reveal  the  date  when  any  such 
tran.sactions  have  token  place. 

Instructional  Changes 

The  Call  Report  instructions  will  be 
updated  in  certain  places  to  incorporate 
references  to  FASB  Statement  No.  114. 
"Accounting  by  Creditors  for 
Impairment  of  a  Loan."  Statement  No. 
114  defines  impairment  and  sets  forth 
measurement  methods  for  estimating 
the  portion  of  the  total  allowance  for 
loan  and  lease  lo.sses  attributable  to 
impaired  loans.  The  banking  agencies 
also  propose  instructional  changes 
relating  to  the  reporting  of  mortgagp- 
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backed  securities  in  the  body  of 
Schedule  RC-B,  "Securities,"  so  that 
item  4  of  Schedule  RC-B  will  include 
all  mortgage-backed  securities.  In 
addition,  the  Call  Report  instructions 
will  be  clarified  in  response  to  questions 
about  the  reporting  of  lines  of  credit 
extended  to  bank  insiders, 
participations  in  pools  of  residential 
mortgages,  refundable  loan  commitment 
fees,  and  slock  subscription  payments. 

Dated:  March  1. 1995. 

Federal  Deposit  In.surante  CA)rporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary: 
IKR  Doc.  95-5438  Fiied  3-6-95:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0806] 

Policy  Statement  on  Payments  System 
Risk:  Oayiight  Overdraft  Pricing 

AGENCY:  Board  of  Governors  of  the 
Federal  Reser\'e  System. 
ACTION;  Policy  statement. 

SUMMARY:  The  Board  has  approved  a 
modification  of  the  increase  in  the  fee 
charged  to  depository  institutions  for 
daylight  overdrafts  incurred  in  their 
accounts  at  the  Reserve  Banks  that  had 
been  scheduled  to  take  effect  on  April 
13, 1995.  Asa  result  of  the  sizeable 
reductions  in  daylight  overdrafts 
already  achieved,  as  well  as  concerns 
about  the  possible  effects  of  further 
rapid  fee  increases,  the  Board  has 
approved  an  increa.se  in  the  daylight 
overdraft  fee  to  an  effective  daily  rate  of 
15  basis  points  rather  than  20  bassis 
points.  (The  15-basis-point  fee  equals  an 
annual  rate  of  36  basis  points,  quoted  on 
the  basis  of  a  360-day  year  and  a  24- 
hour  day.)  The  Board  will  evaluate  the 
desirability  of  any  further  increases  in 
the  daylight  overdraft  fee,  based  on  the 
objectives  of  the  payments  sy.stem  risk 
program,  two  years  after  the 
implementation  of  the  15-basis-point 
fee.  Any  changes  in  the  fee  resulting 
from  that  review  w  ill  be  announced 
with  a  reasonable  lead-time  for 
implementation. 
EFFECTIVE  DATE:  April  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Marquardt.  Assistant  Director 
(202/452-2360)  or  Paul  Bettge.  Manager 
(202/452-3174),  Division  of  Reser\'e 
Bank  Operations  and  Payment  Systems. 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thompson 
(202/452-3544). 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Daylight 
Overdraft  Fee  Policy 

The  Board's  initial  policy  statement 
aimed  at  controlling  daylight  overdrafts, 
which  became  effective  in  1986  (50  FR 
21120.  May  22. 1985).  encouraged 
depository  institutions  to  establish 
voluntary  daylight  overdraft  limits,  or 
caps,  across  al!  large-value  payment 
systems.  The  cap  levels  were 
subsequently  reduced  by  the  Board, 
effective  in  1988,  in  an  effort  to  reduce 
further  the  level  of  overdrafts  (52  FR 
29255,  August  6,  1987). 

While  daylight  overdrafts  associated 
with  funds  transfers  appeared  to 
stabilize  somewhat  after  the 
introduclion  of  caps,  daylight  overdrafts 
associated  with  securities  transfers, 
which  were  exempt  from  the  original 
caps,  continued  to  grow  strongly.  The 
Board  became  concerned,  however,  that 
further  reductions  in  cap  levels  might 
seriously  disrupt  long-established 
market  practices  for  settling  financial 
transactions.  Thus,  in  1987,  the  Board 
commissioned  two  studies  of  the 
fundamental  issues  concerning 
payments  sy.stem  risk  by  a  staff  task 
force  and  an  industry  advisory  group. 
Both  groups  agreed  that  the  Federal 
Reserve's  provision  of  free  daylight 
overdraft  credit  was  a  subsidy  that 
encouraged  the  overuse  of  such  credit 
by  private  institutions.  The  advisory 
group  emphasized  the  flexibility  of 
daylight  overdraft  fees  as  a  market- 
oriented  means  of  allocating  daylight 
credit  to  depository  institutions  that 
valued  it  most  highly,  while  allowing 
them  to  determine  the  least  costly 
means  of  reducing  these  overdrafts. 

The  task  force  identified  the  following 
set  of  public  policy  objectives  for  the 
Board's  daylight  overdraft  program: 

•  Low  direct  credit  risk  to  the  Federal 
Reserve, 

•  Low  direct  credit  ri.sk  to  the  private 
sector. 

•  Low  systemic  risk. 

•  Rapid  final  payments. 

•  Low  operating  expense  of  making 
payments. 

•  Equitable  treatment  of  all  ser\'ice 
providers  and  users  in  the  payments 
.system. 

•  Effective  tools  for  implementing 
monetary  policy,  and 

•  Low  transaction  costs  in  the 
Treasury  securities  market. 

The  task  fon:e  recognized  that  the 
pursuit  of  these  objectives  might,  at 
times,  result  in  competing  policy  goals, 
and  that  policy  options  would  need  to 
be  evaluated  on  the  basis  of  whether 
they  achieved  an  appropriate  balance  of 
the  objectives.  In  particular,  a  policy 


might  need  to  balance  considerations  of 
direct  risks  to  the  Federal  Reser\'e,  on 
the  one  hand,  and  systemic  risks  on  the 
other. 

After  completion  of  the  two  studies, 
the  Board  sought  public  comment  on 
the  issues  associated  with  charging  fees 
for  daylight  overdrafts,  along  with  a 
number  of  other  issues  relating  to  its 
payments  .system  risk  program.  The 
Board  abolished  cross-system  net  debit 
caps,  but  retained  caps  on  overdrafts  in 
Federal  Reserve  accounts,  effective  in 
1991  (55  FR  22087,  May  31.  1990).  In 
1992.  the  Board  announced  its  intention 
to  chai^ge  fees  for  daylight  overdrafts  (57 
FR  47084.  October  14,  1992).  The  Board 
also  annoimced  that  the  fee  would  be 
phased  in  so  the  Board  could  monitor 
the  impact  of  the  fee  and  make 
adjustments,  if  necessary. 

The  current  effective  daily  feu  of  10 
basis  points  was  implemented  on  April 
14,  1994.  Under  the  policy  adopted  in 
1992,  the  fee  is  scheduled  to  increase  to 
20  basis  points  on  April  13, 1995,  and 
to  25  basis  points  on  April  11,  1996. 
(The  annual  rate  charged  for  daylight 
overdrafts  is  quoted  on  the  basis  of  a 
360-day  year  and  a  24-hour  day.  The 
annual  rates  are  officially  quoted  as  24, 
48.  and  60  basis  points,  the  annual  rate 
is  converted  to  an  effective  daily  rate  by 
multiplying  il  by  the  fraction  of  the  day 
that  the  Fedwire  funds  transfer  system 
operates,  currently  10  hours  out  of  24. 
This  document  will  refer  to  the  effective 
daily  rates,  because  they  are  commonly 
used  in  public  discussions  of  the 
daylight  overdraft  fee.) 

H.  Impact  of  the  Initial  Daylight 
Overdraft  Fee 

In  the  aggregate,  daylight  overdrafts  in 
Federal  Reserve  accounts  have  fallen  by 
roughly  40  percent  in  response  to  the 
initial  10-basis-point  fee.  Sign:r;r;int 
reductions  in  overdrafts  occurred 
immediately  upon  implementation  of 
fees,  and  the  resulting  levels  of 
overdrafts  have  remained  fairly  constant 
since  that  time.  Peak  overdrafts,  defined 
as  the  maximum  aggregate  daylight 
overdraft  at  the  end  of  each  minute 
during  an  operating  day.  have  fallen 
from  $124  billion,  on  average,  during 
the  six  months  before  implementation  of 
fees,  to  S70  billion,  on  average,  from 
April  14  through  the  last  reserve 
maintenanc-e  period  in  1994,  Over  the 
.same  period,  aggregate  per-minute 
average  overdrafts,  the  base  measure 
upon  which  fees  are  assessed,  dropped 
from  $70  billion  to  $43  bilHon.  These 
figures  represent  reductions  of  43 
percent  and  39  perf:ent  respeiiively.  in 
aggregate  peak  and  per-minute  average 
overdrafts. 
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The  reduction  in  overdrafts  ha.s  been 
concentrated  among  a  few  institutions. 
For  the  six  institutions  with  the  largest 
daviight  overdrafts  (per-minule  average 
overdrafts  since  April  14.  1994,  of  at 
least  SI  billion),  average  overdrafts  have 
fallen  by  S25  billion  overall,  or  48 
percent.  This  decline  represents  97 
percent  of  the  total  reduction  in  per- 
niinute  average  overdrafts.  In  contrast. 
44  institutions  with  overdrafts  between 
SlOO  million  and  $1  billion  had 
increased  overdrafts,  on  average,  with 
the  implementation  of  fees.  Thus, 
daylight  overdraft  fees  appear  to  have 
resulted  in  a  reduction  in  daylight 
overdrafts  in  the  aggregate,  as  well  as  a 
reallocation  of  daylight  overdrafts 
among  institutions. 

A  large  portion  of  the  reduction  in 
overdraft  levels  observed  since  April 
has  been  related  to  securities-transfer 
activity  on  Fedwire.  Average  securities- 
related  daylight  overdrafts  in  Federal 
Re.serve  accounts  have  decreased  by  47 
percent  since  implementation  of 
daylight  overdraft  fees.  By  contrast, 
average  Fedwire-funds-related  and  aon- 
Fedwire-related  daylight  overdrafts 
combined  have  decreased  by  26  percent. 

III.  Impact  on  the  Financial  Markets 

Government  Securities  Market 

The  significant  reduction  in 
overdrafts  related  to  securities-transfer 
activity  is  due  primarily  to  changes  in 
settlement  patterns  in  the  government 
securities  market,  in  particular  the 
overnight  repurchase  agreement  (RP) 
market,  and  to  the  concentration  of 
government  securities  clearing  services 
among  a  few  institutions — the  securities 
clearing  banks.  Typically,  securities 
dealers  finance  their  inventories  of 
government  securities  through  overnight 
RPs  with  institutional  investors,  who 
exchange  cash  for  securities  and  hold 
the  securities  overnight  in  accounts  at 
custodian  depository  institutions.  These 
securities  are  usually  returned  on 
Fedwire  to  the  dealers'  clearing  banks 
by  the  custodian  banks  at  the  opening 
of  business.  Because  funds  are 
simultaneously  debited  from  the 
clearing  banks'  accounts  when  the 
securities  are  transferred  on  Fedwire, 
substantial  overdrafts  are  created  in  the 
clearing  banks"  accounts  at  the  Federal 
Reserve.  Overdrafts  persist  until  new 
RPs  are  arranged  and  settled  by 
deliveries  of  securities  out  of  accounts 
at  the  securities  clearing  banks  later  in 
the  day.  Before  implementation  of 
daylight  overdraft  fees,  these  overdrafts 
typically  reached  a  peak  at  around  11:00 
a.m.  ET. 

The  concentration  of  RP  clearing 
activity  at  the  securities  clearing  banks. 


along  with  the  substantial  associated 
daylight  overdrafts,  led  these 
institutions  to  expect  sizeable  daylight 
overdraft  charges.  As  a  result,  they 
developed  automated  systems  to 
allocate  daylight  overdraft  charges  to  the 
customers  whose  RP  activity  generated 
the  overdrafts.  Thus,  strong  incentives 
were  created  for  securities  dealers  to 
modify  RP  trading  and  .settlement 
practices  in  order  to  minimize  charges 
assessed  by  the  clearing  banks. 

Since  the  implementation  of  daylight 
overdraft  fees,  securities  dealers  have 
accelerated  the  morning  practice  of 
arranging  RPs,  as  well  as  the 
identification  and  pricing  of  the  related 
RP  securities.  This  practice  has 
significantly  improved  the  speed  with 
which  securities  are  delivered  to  RP 
counterparties,  thereby  shifting  funds 
back  to  the  clearing  banks  earlier  in  the 
day  and  reducing  their  average 
overdrafts  at  the  Reserve  Banks.  In  the 
aggregate,  securities-related  overdrafts 
now  reach  their  maximum  much  earlier 
in  the  morning,  at  roughly  9:30  a.m.  ET. 
and  the  largest  overdrafts  persist  for  a 
shorter  time. 

The  decrease  in  securities-related 
daylight  overdrafts  may  also  be 
attributable,  in  part,  to  an  increase  in  tri- 
party  repurchase  agreement  activity.  In 
a  tri-party  RP,  both  parties  hold 
securities  through  a  common  securities 
custodian,  and  the  transfer  of  RP 
securities  is  executed  on  the  books  of 
the  custodian  rather  than  on  Fedwire. 
Tri-party  RPs  may  reduce  daylight 
overdrafts  if  funds  are  also  maintained 
at  the  custodian  institution  and  not 
returned  to  investors  on  Fedwire  during 
the  day.  Although  no  statistics  are 
available  on  tri-party  RP  volume,  major 
institutions  have  reported  a  large 
increase  in  tri-party  RPs  as  a  result  of 
daylight  overdraft  fees.  It  should  be 
noted,  however,  that  steady  growth  in 
tri-party  volume  had  been  reported  even 
before  implementation  of  fees. 

Other  Markets  and  Transactions 

Daylight  overdrafts  related  to  Fedwire 
funds  transfers  are  more  widely 
dispersed  across  depository  institutions, 
are  generated  by  settlement  practices 
associated  with  a  variety  of  market 
activities,  and  are  characterized  by  a 
much  different  intraday  pattern  than 
those  related  to  securities  transfers.  The 
largest  aggregate  funds-related 
overdrafts  occur  between  the  hours  of 
12:30  p.m.  and  4:30  p.m.  ET,  with  the 
intraday  peak  generally  occurring  at 
around  2:30  p.m.  This  period 
corresponds  to  the  current  settlement 
timing  conventions,  or  "window,"  for 
federal  funds  contracts  in  which 
overnight  borrowings  are  repaid  in  the 


morning  and  the  proceeds  from  new 
contracts  are  received  in  the  afternoon 
In  addition,  it  is  during  the  mid- 
afternoon  period  that  other  payment 
systems,  such  as  securities  depositories, 
impose  the  greatest  settlement  funding 
requirements  on  their  members,  further 
contributing  to  ftmds-reiated  overdrafts 
in  accounts  at  Reserve  Banks. 

Because  funds-related  overdrafts  and 
associated  daylight  overdraft  charges  are 
widely  dispersed  among  institutions, 
the  incentives  to  change  market 
conventions  or  risk  disrupting  customer 
relationships  are  much  smaller  in  the 
funds  markets  than  in  the  securities 
markets.'  As  a  result,  the  intraday 
patterns  of  settlements  that  use  the 
Fedwire  funds  transfer  service  as  well  as 
funds-related  overdrafts  have  remained 
largely  unchanged.  Further,  the 
aggregate  level  of  funds-related 
overdrafts  has  been  reduced  only 
moderately. 

When  the  Board  adopted  the  daylight 
overdraft  fee  policy  in  1992,  it  identified 
a  number  of  measures  that  institutions 
might  take  to  reduce  funds-related 
overdrafts.  These  included  delays  of  less 
time-critical  funds  transfers,  a  shift  of 
funds  transfer  activity  from  Fedwire  to 
CHIPS,  increased  netting  of  funding 
contracts,  the  development  of  an 
intraday  funds  market,  and  the  use  of 
time-specific  deliveries  of  funds. 

So  far,  these  potential  responses 
appear  to  have  been  implemented  only 
to  a  limited  degree.  First,  only  four  to 
five  percent  of  daily  Fedwire  funds 
transfer  value  has  shifted  from  before 
noon  to  later  in  the  day,  with  a 
negligible  impact  on  transfer  volume. 
Second,  discussions  with  market 
participants  indicate  that  few 
institutions  have  shifted  payments  from 
Fedwire  to  CHIPS.  Third,  anecdotal 
evidence  suggests  that  institutions  have 
increased  somewhat  their  use  of  netting 
for  overnight  federal  funds  contracts,  yet 
it  is  imdear  whether  the  increase  is  the 
result  of  daylight  overdraft  fees  or  other 
developments  in  the  funds  markets. 
Anecdotal  evidence  also  suggests  that 
institutions  have  increased  their  use  of 
term  federal  funds  contracts,  although 
market  participants  suggest  this  increase 
may  be  related  more  to  interest  rate 
developments  than  to  daylight  overdraft 
fees.  Finally,  neither  an  intraday  market 
nor  a  significant  increase  in  the  time- 
specific  delivery  of  hinds  has 
materialized  since  the  implementation 
of  daylight  overdraft  fees. 


'  One  exception  is  a  procedural  change 
implemenled  in  response  to  daylight  overdriift  fees 
bv  the  Participants  Trust  Company  to  permit  partial 
disbursement  of  principal  and  interest  p.iympnts  on 
securities  held  at  the  deposHory  to  it.s  participants 
earlier  in  the  dav 


IV.  Fee  Options  Considered  by  the 
Board 

In  keeping  with  its  policy  of 
monitoring  the  impact  of  the  fee  during 
the  phase-in  period  and  adju.sting  it.  if 
necessary,  the  Board  considered  three 
options  for  the  next  phase  of  the 
daylight  overdraft  fee:  increase  the  fee  to 
20  basis  points  as  scheduled,  leave  the 
fee  at  10  ba.sis  points,  or  increase  the  fee 
to  an  intermediate  level  of  15  basis 
points  for  at  least  two  years. 

Increase  the  Fee  to  20  Basis  Points  as 
Announced 

By  most  accounts,  the  implementation 
of  the  initial  daylight  overdraft  fee  has 
been  a  success.  The  10-basis-point  fee 
dramatically  reduced  the  aggregate 
amount  of  daylight  credit  provided  by 
the  Federal  Reserve,  along  with  the 
associated  direct  credit  risk,  with  little 
disruption  in  the  financial  sector.  Tfie 
fact  that  such  a  large  reduction  in 
overdrafts  was  possible  as  a  result  of  a 
small  fee  suggests  that  the  economic 
inefficiencies  created  by  the  provision 
of  free  daylight  credit  were  substantial. 
The  Board  believes  that  a  further 
increase  in  the  fee  will  tend  to  reduce 
or  eliminate  any  remaining  subsidies 
associated  with  Federal  Reserve 
daylight  credit  and  reduce  inefficiencies 
in  the  use  of  such  credit. 

The  Board  considered  that 
implementation  of  the  previously 
announced  increa.se  in  the  fee  to  20 
basis  points  might  prompt  in.stitutions 
to  take  additional  steps  to  improve 
payment  practices  and  reduce  the  use  of 
daylight  credit  along  with  associated 
credit  risks.  The  Board  also  believes, 
however,  that  an  increase  in  the  fee  to 
20  basis  points  at  this  time  could 
increase  the  probability  of  undesirable 
market  effects  contrary  to  the  objectives 
of  the  Board's  risk-control  program. 

Perhaps  the  overriding  concern  is  the 
potential  for  increases  in  systemic  risk. 
The  Board  believes  that  .systemic  risk 
could  increase  if  the  higher  fee  were  to 
induce  a  significant  shift  of  payment 
activity  from  Fedwire,  where  transfers 
are  immediately  final  and  credit  risk  is 
absorbed  and  controlled  by  the  central 
bank,  to  private  systems,  where 
payments  are  often  provisional,  risks  are 
less  transparent,  and,  in  some  ca.ses. 
risks  may  not  be  fully  controlled. 

A  significant  shift  in  transfer  volume 
from  Fedwire  to  CHIPS,  for  e.xample, 
would  be  more  likely  to  occur  with  a 
higher  fee.  Such  a  shift  could  increase 
systemic  risk  somewhat  even  though 
elaborate  risk  controls  have  been 
installed  on  CHIPS.  The  extent  to  which 
funds  transfer  volume  would  shift  from 
Fedwire  to  CHIPS,  however,  is 


uncertain.  CHIPS  has  historically  been 
used  primarily  to  settle  international 
transactions,  yet  CHIPS  participants 
might  begin  to  use  CHIPS  routinely  for 
domestic  as  well  as  international  funds 
transfers.  In  the  longer  term.  CHIPS 
potentially  could  attract  additional 
members  and  significantly  increase  the 
scale  of  its  domestic  funds  transfer 
activities. 

Industry  participants  have  also 
suggested  that  the  automated  clearing 
house  (ACH)  system,  typically 
associated  with  small-dollar  transfers, 
could  be  used  to  make  large-dollar 
payments  traditionally  made  on 
Fedwire.  Such  a  shift  could  increase 
systemic  risk,  because  credit  transfers 
made  through  ACH  systems  are 
provisional  payments  and  real-time  ri.sk 
controls  may  be  difficuh  to  implement. 
Anecdotal  evidence  suggests  that,  so  far, 
there  has  been  a  small  increase  in  the 
use  of  the  ACH  system  for  large-dollar 
payments. 

There  is  also  an  increased  likelihood 
that  a  higher  daylight  overdraft  fee 
could  prompt  a  shift  in  securities 
transfer  activity  from  Fedwire  to  private 
securities  depositories  and  the  securities 
clearing  banks.  For  example,  in  1994  the 
Participants  Trust  Company  (PTC) 
announced  an  initiative  to  make  certain 
mortgage-backed  federal  agency 
.securities  eligible  for  its  system.  Also  in 
1994.  the  Depositor)'  Trust  Company 
(DTC)  issued  a  study  of  the  feasibility  of 
expanding  its  .services  to  include  U.S. 
government  and  federal  agency 
securities,  including  mortgage-backed 
securities,  in  its  same-day  funds 
settlement  securities  system.  In 
addition,  the  securities  clearing  banks 
might  .seek  the  custodial  busine.ss  of 
large  institutional  investors,  who  tend  to 
hold  large  intraday  funds  balances,  in 
order  to  increase  tri-party  RP  volume 
and  reduce  daylight  overdraft  charges 
The  result  of  these  potential 
developments  could  be  an  int  i-eased 
com.-entration  of  collateral,  clearing,  and 
deposit  risks  at  private  .securities 
depositorie.s  and  the  clearing  banks. 

The  probability  that  funds  and 
securities  transfer  activity  would  move 
off  Fedwire  is  influenced  by  both  co,st 
and  risk  considerations.  CHIPS,  PTC 
and  DTC  incorporate  net  debit  caps  and 
collateralization  requirements  as  part  of 
their  risk  management  systems.  As  a 
result,  participants  in  these  systems 
would  have  to  weigh  the  costs  of 
posting  additional  collateral  to  support 
additional  payment  activity  against  the 
costs  of  incurring  daylight  overdrafts  in 
Federal  Reserve  accounts,  as  well  as 
other  factors  such  as  settlement  speed 
and  finality.  In  the  case  of  t/i-party  RPs, 
the  large  institutional  RP  counterparties 


are  likely  to  be  aware  of  the  custodial 
risks  in  tri-party  RPs  and  might  demand 
a  higher  return  for  tri-party  RPs  as  a 
result.  If  so,  the  premium  for  these  tri- 
party  RPs  might  be  more  costly  to 
dealers  than  daylight  overdraft  cliargtrs. 

In  addition  to  possible  increases  in 
sy.stemic  risk,  a  higher  daylight 
overdraft  fee  could  cause  further  delays 
in  Fedwire  funds  transfers.^ 
Furthermore,  if  payment  volume  moves 
to  later  in  the  day,  there  is  less  time 
available  for  institutions  to  recover  from 
unforeseen  operational  problems  and 
meet  settlement  obligations  by  the  end 
of  the  banking  day.  As  noted  earlier, 
however,  there  has  been  only  a  modest 
shift  in  payments  to  later  in  the  day 
with  the  10-basis-point  fee,  and  it 
remains  unclear  at  what  level  the  fee 
might  cause  excessive  payment  delays 
or  disruptions  in  the  financial  sector. 

The  Board  al.so  considered  the 
potential  for  detrimental  effects  on  the 
government  .securities  market  from  a  20- 
ba.sis-point  fee.  The  Public  Securities 
Association  (PSA)  has  stated  publicly 
that  all  possible  low-cost  behavioral 
changes  in  the  government  .sei  urities 
markets  to  reduce  overdrafts  have 
already  been  made.  The  PSA  experts 
that  increases  in  costs  to  securities 
dealers  from  a  higher  daylight  overdraft 
fee  would  ultimately  be  passed  on  to  the 
Trea.sury  in  the  form  of  higher 
borrowing  costs,  without  any  further 
reduction  in  overdrafts. 

It  should  be  recognized,  however,  that 
the  costs  incurred  so  far  by  the 
securities  dealers  have  largely  been 
fixed  costs  to  upgrade  .systems  that  will 
not  be  incurred  again.  Furthermore,  the 
incremental  impact  of  increased  c»sts 
that  might  result  from  a  higher  daylight 
overdraft  fee  is  quite  small  relative  to 
the  tick  size  in  the  auctions  or 
.secondary  market  for  U.S.  Government 
and  federal  agency  securities.  Also. 
Federal  Reserve  daylight  overdraft 
charges  passed  through  by  the  clearing 
hanks  to  the  dealers  would  ultimately  be 
recouped  by  the  Treasury  through  the 
Federal  Reserve's  payment  to  the 
Treasury  of  its  net  earnings. 

Maintain  the  Fee  at  W  Basis  Points 

The  Board  considered  maintaining  the 
fee  at  10  basis  points  based  on  the 
significant  reductions  in  daylight 
overdrafts  that  have  already  occurred 
and  concerns  about  undesirable 
systemic  risks  that  might  result  from  a 
higher  fee.  The  Board  decided  that  if  the 
fee  were  not  increased,  there  would  be 


'  In  the  extrenie.  delajrs  could  ulttmAlely  resuU  in 
payment  "gridlock"  as  each  inslitutio.i.  i:i  order  to 
avoid  daylight  overdraft  fees,  awaiu  incoming 
(>aynipflt,s  befnra  tnilialinf;  ilsowrtpaymentrt. 
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very  limited  incentives  foradditionni 
redin.tioiis  in  dayllRhl  overdftifts  and 
credit  risk  Further.niore,  the  Board  was 
(oiu.enied  that  the  momentum  in  the 
rinaiK  iai  markets  for  the  serious  review 
and  improvement  ot  payment  and 
st'lt lenient  conventions  might  he  lost  if 
the  fee  were  not  increased. 

Inrrrasf  tlw  fee  to  h'i  Basis  Points  for 
at  Least  Two  Yuars 

The  Board's  decision  to  increase  the 
fee  to  l^  rather  than  20  hasis  points  was 
has(  d  on  three  primary  considerations. 
First,  as  noted  ahove,  the  response  by 
depository  institutions  and  securities 
dealers  to  the  10-basis-point  fee  has 
improved  RP  settlement  practices  and 
has  reduced  significantly  the  use  of 
Federal  Reserve  securities-related 
daylij^ht  credit.  whi«;h  before 
implementation  of  daylight  overdraft 
fees  constituted  a  large  and  growing 
portion  of  total  daylight  credit.  The 
strong  response  in  securities  markets 
eases  the  need  for  sizeable  increa.ses  in 
daylight  overdraft  fees  over  the  next  two 
years,  histead.  a  more  limited  increa.se 
to  \5  hasis  points  would  provide 
incentives  for  additional  improvements 
in  securities  settlements,  while  limiting 
increases  in  daylight  overdraft  charges 
borne  by  securities  market  participants. 
The  improvements  in  settlement 
practices  might  include  the  use  of  time- 
specific  deliveries  of  RP  securities  and 
the  greater  use  of  netting  contracts 
between  counterparties,  where 
appropriate.  Allowing  two  years  before 
considering  additional  fee  increases  will 
permit  sufficient  time  for  the  study  of 
other  potential  changes  in  market 
c(jnventions  that  could  help  reduce 
securities-related  daylight  overdrafts. 

Second,  the  Board  believes  that  an 
increase  in  the  daylight  overdraft  fee  to 
l.T  basis  points  will  provide  additional 
incentives  for  partit;ipants  in  funds 
markets  to  evaluate  and  modify 
payment  [)ractices  that  create  daylight 
overdrafts.  ,'\s  di.scussed  earlier,  the 
responses  in  funds  markets  that  the 
Board  ni.ticipated  when  it  originally 
adopted  liie  fee  policy  have  not 
occurred  to  a  significant  degree.  The 
uncertainty  about  the  strength  of  the 
market  response  to  daylight  overdraft 
fees  at  various  fee  levels  was  one  of  the 
rt^asons  that  the  Board  announced  that 
fees  would  be  phased-in  beginning  at  10 
basis  points.  The  lack  of  significant 
response  in  the  funds  markets  suggests 
that  there  is  still  room  for  improvements 
m  funding  and  settlement  practices  and 
reductions  in  daylight  overdrafts. 

Improvements  in  funding  practices 
might  include  the  greater  use  of 
"rollovers."  "continuing  contracts."  or 
"temi  contracts"  for  federal  funds 


transactions,  where  appropriate. 
Further,  the  Payments  Risk  Committee, 
a  committee  of  representatives  from  a 
selection  of  large  U.S.  depository 
institutions,  has  suggested  that  a  higher 
fee  may  prompt  the  market  to  study 
changes  in  federal  funds  and  other 
settlement  timing  conventions  that 
contribute  to  a  large  portion  of  the 
aggregate  level  of  daylight  overdrafts. 
Also,  a  higher  fee  may  prompt 
institutions  to  take  measures  to  reduce 
daylight  overdrafts  related  to  customer 
payment  activity. 

Third,  the  Board  believes  that 
concerns  about  systemic  risk  argue  for  a 
more  gradual  approach  to  raising 
daylight  overdraft  fees.  It  is  important  to 
note  that  the  Board  has  taken  a  number 
of  steps  to  limit  systemic  risks  in  the 
payments  system,  including  adopting 
policies  that  apply  to  private-sector 
payment  networks.'  Most  recently,  the 
Board  adopted  a  revised  policy 
statement  on  risks  in  large-dollar 
multilateral  netting  systems  (59  FR 
67534,  December  29.  1994).  This  policy 
statement  applied  the  Lamfalussy 
rxiinimum  standards  for  netting 
arrangements  to  domestic  as  well  as  off- 
shore multilateral  netting  systems  that 
clear  U.S.  dollar  payments.  At  the  same 
time,  the  Board  announced  that  the  staff 
would  continue  to  study  systemic  risks 
in  small-dollar  payment  systems,  such 
as  check  and  ACH  clearing  systems,  as 
well  as  the  need  for  any  public  policy 
changes  in  this  area. 

Thus,  at  this  time,  a  limited  increase 
in  the  daylight  overdraft  fee. 
particularly  an  increase  to  15  basis 
points  instead  of  20  basis  points,  is 
likely  to  create  very  little  incremental 
systemic  risk  in  private-sector  payment 
systems.  In  case  greater  concerns 
develop  regarding  systemic  risks,  the 
Board  retains  the  option  of  reducing 
daylight  overdraft  fees  and  taking  other 
appropriate  measures  to  help  limit  such 
risks. 

The  Board  believes  that  the  daylight 
overdraft  fee  program  has  been  an 
important  part  of  efforts  by  both  the 
Board  and  the  private  sector  over  a 
number  of  years  to  reduce  risk  in  the 
payments  system.  The  fundamental 
theory  of  charging  fees  has  been  that 
cost-effective  behavioral  changes  to 
reduce  risks  would  be  taken  by 
depository  institutions  and  their 
customers  if  modest  fees  were  charged 


'These  policies  include  lliose  for  private  large- 
dollar  multilateral  netting  systems  and  private 
delivcrv-against-payment  securities  systems  (54  FR 
26092.26104.  tune  21.  1989).  In  addition,  in  1991. 
the  New  York  Clearing  House  adopted  changes  to 
the  QIIPS  rules  designed  to  enhance  the  assurances 
of  settlement  through  the  use  of  loss  sharing  and 
collateral  requirements. 


for  daylight  credit.  Some  changes  in 
payment  practices  have  already  taken 
place,  and  additional  changes  appear  to 
be  possible.  Thus,  the  Board  believes  a 
modest  int  rease  in  the  daylight 
overdraft  fee  at  this  time  will  continue 
to  encourage  private- sector  efforts  to 
reduce  risks  and  to  improve  efficiency 
in  the  nation's  payment  and  settlement 
.systems. 

V.  Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.-*  Under  these  procedures, 
the  Board  vyill  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  efficiently 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

As  noted  in  the  Board's  1992 
announcement  of  the  daylight  overdraft 
fee  policy,  the  Board  does  not  believe 
that  imposition  of  daylight  overdraft 
fees  adversely  affects  the  ability  of 
private-sector  payments  system 
participants  to  compete  with  the 
Re.serve  Banks  in  providing  payments 
services.  Private-sector  correspondent 
banks  have  the  ability  to  charge  for 
intraday  credit  extended  to  their 
customers,  either  explicitly  (as  do  the 
Reser\'e  Banks)  or  implicitly  as  part  of 
overall  seirice  fees.  The  Board  stated  in 
1992  that  private-sector  payment 
.systems  might  benefit  from  davlight 
overdraft  fees,  if  the  fee  caused 
institutions  to  shift  payments  from  the 
Federal  Reserve  to  private  systems  in 
order  to  avoid  daylight  overdraft  fees. 
Although  the  shift  to  private  systems 
might  not  be  as  large  under  a  15-basis- 
point  fee  as  under  a  20-basis-point  fee. 
the  Board  believes  that  the  lower  fee 
might  still  produce  payment  shifts,  as 
discussed  in  the  supplementary 
information  above,  as  well  as  a  reduced 
cost  burden  for  private-sector  payments 
system  participants. 

VI.  Administrative  Procedure  Act 

The  notice  and  comment 
requirements  of  the  Administrative 


'These  procedures  are  descnl)ed  in  the  Board's 
policy  statement  "The  Federal  Reserve  in  the 
Payments  Svstem."  as  revised  in  March  1990.  (SS 
FR  1 1648.  March  29,  1990). 


Procedure  Act  ( 'APA")  do  not  apply  to 
matters  relating  to  "public  property, 
loans,  grants,  or  contracts."  (5  U.S.C. 
553(a)(2))  The  daylight  overdraft  fee 
relates  to  "loans."  in  that  the  fee  is  for 
an  extension  of  intraday  credit  by 
Federal  Reserve  Banks,  and  "contracts.  " 
in  that  the  fee  is  part  of  an  agreement 
between  institutions  and  the  Federal 
Reserve  Banks  for  the  provision  of 
Reserve  Bank  payment  services. 
Therefore,  the  APA  does  not  require  the 
Board  to  seek  notice  and  comment  on 
the  fee  revision. 

Additionally,  the  Board  finds  for  good 
cause  that  notice  and  comment  on  the 
fee  revision  is  unnecessary,  in 
accordance  with  5  U.S.C.  553(b)(B).  The 
Board  originally  adopted  a  policy,  after 
notice  and  comment,  to  implement  an 
annual  fee  of  48  basis  points  (equivalent 
to  20  basis  points  for  a  10-hour  Fedwire 
day)  on.April  13,  1995.  The  Board's 
action  today  will  reduce  the  previously 
announced  1995  fee  to  an  annual  rate  of 
36  basis  points  (equivalent  to  15  basis 
points  for  a  10-hour  Fedwire  day.) 
Because  the  Board's  action  reduces 
burden  on  affected  institutions 
compared  to  the  previously  announced 
policy,  the  Board  believes  that  seeking 
additional  comment  on  this  action  is 
unnecessary. 

VII.  Policy  Statement 

The  Board  has  adopted  the  following 
change  in  its  policy  statement  that  will 
replace  paragraphs  two  and  three  of  part 
(I)(B)  in  its  "Federal  Reserve  Policy 
Statement  on  Payments  System  Risk" 
under  headings  "I.  Federal  Reserve 
Policy"  and  "B.  Pricing": 

The  overdraft  fee  is  36  basis  points 
(annual  rate),  quoted  on  the  basis  of  a 
24-hour  day.  To  obtain  the  daily 
overdraft  fee  (annual  rate)  for  the 
standard  Fedwire  operating  day.  the 
quoted  36-basis-point  fee  is  multiplied 
by  the  fraction  of  a  24-hour  day  during 
which  Fedwire  is  scheduled  to  operate. 
For  example,  under  a  10-hour  scheduled 
Fedwire  operating  day,  the  overdraft  fee 
equals  15  basis  points  (36  basis  points 
multiplied  by  10/24).  The  36-basis-point 
fee  is  effective  April  13,  1995. 

The  36-basis-point  fee  (times  an 
operating  hour  fraction)  will  be  in  effect 
for  at  least  two  years.  A  change  in  the 
length  of  the  scheduled  Fedwire 
operating  day  would  not  change  the 
effective  fee  because  the  fee  is  applied 
to  average  overdrafts  which,  in  turn, 
would  be  deflated  by  the  change  in  the 
operating  day.  The  Board  will  evaluate 
the  desirability  of  an  increase  in  the 
daylight  overdraft  fee.  based  on  the 
objectives  of  the  payments  system  risk 
program,  two  years  after  the 
implementation  of  the  36-basis-point 
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fee.  Any  changes  in  the  fee  resulting 
from  that  review  will  be  announced 
with  a  reasonable  lead-time  for 
implementation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System.  March  2. 1995 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-5530  Filed  .3-6-95;  8:45  ami 
BILLING  CODE  621(M>1-P 


Brill  Bancshares,  Inc.,  etal.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
31,  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Brill  Bancshares.  Inc..  Brill, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  80.11  percent  of 
the  voting  shares  of  Brill  State  Bank. 
Brill.  Wisconsin. 

2.  First  Community  Bank  Group.  Inc  . 
and  Todd  County  Agency.  Inc..  both  of 
Hopkins.  Minnesota:  to  acquire  a  total  of 
100  percent  of  the  voting  shares  of 
Citizens  State  Bank  of  Barrett.,Barrett, 
Minnesota. 


Board  of  Governors  of  the  Federal  Ke.ser\e 
System,  March  1.  1995. 
leiinifer ).  lohnson. 
Deputy  Secretary  of  the  Board. 
jFR  Doc  95-5488  Filed  3-6-95;  8:45  ami 
BILLING  CODE  621IM>1-F 


First  Farmers  Bancshares,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects;,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  ilie 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfv 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcfing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  21, 
1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Farmers  Bancshares.  Inc.. 
Portland,  Tennessee;  to  engage  de  novo 
through  its  subsidiary  Tennessee 
Business  and  Industrial  Development 
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Corporation.  Chattanooga,  Tennessee,  in 
community  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y,  and  to  make,  acquire,  and 
service  loans  or  other  extensions  of 
credit  related  to  community 
development  activities,  pursuant  to  § 
225.25(b)(l)(iv)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  state  of 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  1, 1995. 
lennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board 
jFR  Doc.  95-5486  Filed  3-6-95;  8:45  am) 
BILLING  COOC  «210-01-f 


First  Union  Corporation,  et  a!.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  21.  1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  Coral  Gables 
Fedcorp,  Inc.,  Coral  Gables,  Florida,  and 
thereby  indirectly  acquire  Coral  Gables 
Federal  Savings  and  Loan  Association, 
Coral  Gables,  Florida,  and  engage  in 
acquiring  and  operating  a  federal 
savings  bank  holding  company  and  its 
subsidiary  savings  bank,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan  and  NBD  Illinois,  Inc.  Park 
Ridge,  Illinois;  to  acquire  Deerbank 
Corporation,  and  thereby  indirectly 
acquire  Deerfield  Federal  Savings  and 
Loan  Association,  and  Northern  Illinois 
Financial  Services  Corporation,  all  of 
Deerfield,  Illinois,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y,  and  making  and  servicing 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  1,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-5485  Filed  3-6-95;  8:45  am) 
BILLING  CODE  ttlO-OI-F 


John  M.  Saphir,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  21,  1995. 


A.  Federal  Reserve  Bank  of  Chicago 

(James  A,  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  John  M.  Saphir,  John  M.  Saphir 
Living  Trust  and  John  M.  Saphir  Family 
Partnership,  Glenwood,  Illinois;  each  to 
acquire  collectively  17.33  percent  of  the 
voting  shares  of  Heritage  Community 
Bancorporation,  Inc.,  Glenwood,  Illinois 
(formerly  known  as  Riverdale 
Bancorporation,  Inc.,  Riverdale, 
Illinois),  and  thereby  indirectly  acquire 
Heritage  Community  Bank,  Glenwood, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  1, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-5487  Filed  3-6-95;  8:45  am) 

BILLING  CODE  6210-01-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  a  two-day 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Wednesday  afternoon,  March  15 
from  1:00  to  4:30  and  continuing  on 
Thursday,  March  16  from  9:00  A.M.  to 
4:00  in  room  7C13  of  the  General 
Accounting  Office,  441  G  St.,  N.W., 
Washington,  D.C. 

The  agenda  for  the  meeting  includes 
discussions  of  issues  related  to  the 
following  projects:  Stewardship, 
Revenue  Recognition,  Liabilities,  and 
Managerial  Cost  Accounting  Standards. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  N.E.,  Room  1001, 
Washington,  D.C.  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015(1990). 


Di.lod:  Marth  1, 1995. 
Konaid  S.  Young. 

E.\ecutive  Director 

II  R  Dot.  95-5465  Filed  ;t -6-  U5;  6:45  ami 

BILLING  COOE  1»1(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act:  February,  1995 

AGENCY:  Administration  for  Cluld.'^ii 
and  Families.  KHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new- 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
Department  of  Health  and  Human 
Services  for  the  niomh  of  February, 
1995.  Federal  approval  for  the  proposals 
has  been  requested  pursuant  to  section 
1115  of  the  Social  Security  Aci.  This 
notice  also  li.sts  proposals  that  were 
previously  submitted  and  are  still 
pending  a  decision  and  projects  that 
have  been  approved  since  February  1 . 
1995  The  Health  Care  Financing 
Administration  :s  publishing  a  separate 
notice  for  Medicoid  only  demonstration 
projects. 

Comments:  We  will  accept  written 
comments  on  tliese  proposals.  We  will, 
if  feasible.  at;knowJedge  receipt  of  all 
comments,  but  wo  will  not  p.rovide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  tlie  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  For  specifk;  information  or 
questions  on  the  content  oi  a  project 
contact  the  State-contact  listed  for  that 
prcijet;t. 

Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addre.ssed  to:  Howard  Rolstoii, 
Administration  for  Children  and 
Families,  370  LTnfant  Promenade,  SW  , 
Aerospace  Building,  7th  Floor  We.st, 
Washington  DC  20447.  Fax:  (2(12)  205- 
359H.  Phone:  (202)  401-9220. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  1 115  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  researr;h  and  demonstration 


project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exerci.sing  her  discretionarv 
autliority,  the  Secretary  has  developed  a 
number  of  pclicies  and  procedures  for 
reviewing  proposals.  On  5>eptember  27, 
1994,  we  published  a  notice  in  tixe 
Federal  Register  (59  TB.  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  con.sider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  Stales  to 
use  in  involving  the  public  in  tlie 
development  of  proposed  demonstration 
projects  under  .section  1 1 15;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

II.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  February. 
1994 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  tlie 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  February. 
1994. 

WAIVEB  TITLE:  Arizona^mploying 
and  Moving  People  Off  Welfare  and 
Fncouraging  Responsibility  Program 
DESCRIPTION:  Would  not  increas* 
benefits  for  additional  children 
conceived  while  receiving  AFDC; 
limit  benefits  to  adults  to  24  months 
in  any  60  month  period;  allow 
recipients  to  deposit  up  to  $200/ 
nior.th  (with  50%  disregarded)  in 
Individual  Development  Accounts; 
require  minor  mothers  to  live  with 
pcrents;  extend  Transitional  Child 
Care  and  Medicaid  to  24  months  and 
eliminate  the  100-hour  rule  for  AFDC- 
U  cases.  Also,  in  a  pilot  site,  would 
provide  individuals  with  short-term 
subsidized  pubUc  or  private  OJT 
subsidized  b}'  grant  diversion  wliich 
includes  cashing-out  Food  Stamps 
IJA  TE  RECEIVED:  8/3/94 
TYPE:  Combined  AFDC/Medii;iiid 
CURRENT  STATUS:  Pending 
CO.VTACTPfflSQV  Gail  A.  Parin. 
(fi02) 542-4702 

WAIVER  T/rLE; California— Work  Pays 
Demonstration  Project  (Amendment) 

DESCRIPTION:  Would  amend  Work 
Pays  Demonstration  Project  by  adding 
provisions  to:  Reduce  benefit  levels 
by  10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15% 
after  6  months  on  assistance  for  cases 
with  an  able-bodied  aduh:  time-limit 
assistance  to  able-bodied  adults  to  24 
months,  and  not  increase  l)enefjts  for 


child.trn  conceived  while  ret:eivin8 

.AFDC 
DATE  R£CEI\'ED:  3/14/94 
TYPE:  AFDC 

CURRENT  STATUS:  Pending 
CONTACT  PERSON  Glen  Brooks,  (916) 

657-3291 

WAn-ER  TITLE:  Califon.ia— AFDC  and 
Food  Stamp  Compatibility 
Demonstration  Project 
DESCIUPTION:  Would  make  AIDC  and 
Food  Stamp  policy  more  compatible 
by  making  AFDC  households 
categorically  eligible  for  Food  Stamps; 
allowing  recipients  to  deduct  40 
percent  of  self-employment  income  in 
reporting  monthly  income; 
disregarding  $100  per  quarter  in  non- 
recurring gifts  and  irregular/ 
infrequent  inixime;  disregarding 
undergraduate  student  assistance  and 
work  study  income  if  payments  are 
based  on  need;  reinstating  food  stamp 
benefits  discontinued  for  failure  to 
file  a  monthly  report  when  good  cau.so 
is  found  for  the  failure:  and 
sirnplifjing  vehicle  valuation 
metliodologv 

DATE  RECEIVED:  5/23/94  - 
TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Midiael  C.  Genest. 

(916) 657-3546 
WATiER  TITLE:  California— Assistance 
Payments  Demonstration  Project 
(Amendment) 

DESCRIPTION:  Would  amend  the 
Assistance  Payments  Demonstration 
Proje<;t  by:  Exempting  certain 
categories  of  AFDC  families  from  the 
State's  benefit  cuts;  paying  the  exejnpt 
cases  based  on  grant  levels  in  effect  in 
California  on  November  1. 1992:  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social 
Security  Art.  which  was  vacited  by 
the  Ninth  Circuit  Court  of  .Ajifie-als  in 
its  decision  in  Bcno  \ .  Shalain 

DATE  RECEIVED:  8/26/94 

ryPiT.  Combined  AFDC/Medicaid 

CURRENT  STATUS:  Fending 

Ca\T>\C7-  PERSON:  Michael  C.  C^-nest. 
(916) 657-3546 

WAnTB  r/7Lf  Ccilifomia— Work  Pays 
Demonstration  Project  (.Amendment) 

DESCRIPTION:  Would  amend  the  Work 
Pays  Demonstration  Project  bv  adding 
provisions  to  not  increusing  Al'DC. 
benefits  to  families  for  additional 
children  (:onf:eived  while  receiving 
AFDC 

DATE  RECEIVED:  IV9/94 

TYPE:  AFDC 

CI  'RRENT  STA TL 'S:  Pending 

CO.V7AC7  PERSON:  Eloise  Anderson. 
(916) 657-2598 

llAAT  TTTLE.  Califoniia— School 
Atlendar»c-e  Demonstration  Pmjwrt 
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DESCRIPTION:  In  San  Diego  County, 
require  AFDC  recipients  ages  16-18  to 
attend  s<;hool  or  participate  in  JOBS 

DATE  RECEIVED:  U/5/9-i 

TYPE:  AFDC 

CVRHEXT  STATUS:  Pending 

CONTACT  PERSO\:Mh:hae\  C.  Genest 
(916)  657-3.546 

WAIVER  TITLE:  California— Incentive 
to  Seif-Sufficiencv  Demonstration 

DESCRIPTION:  Statewide,  would 
require  100  hours  CWEP  participation 
per  month  for  JOBS  mandatory 
individuals  who  have  received  AFDC 
for  22  of  the  last  24  months  and  are 
working  fewer  than  15  hours  per  week 
after  two  years  from  JOBS  assessment 
and:  have  failed  to  comply  with  lOBS 
without  good  cause,  have  completed 
CWEP  or  are  in  CWEP  less  than  100 
hours  per  month,  or  have  completed 
or  had  an  opportunity  to  complete 
post-assessment  education  and 
training;  provide  Transitional  Child 
Care  and  Transitional  Medicaid  to 
families  who  become  ineligible  for 
AFDC  due  to  increased  assets  or 
income  resulting  from  marriage  or  the 
reuniting  of  spouses;  increase  the 
duration  of  sanctions  for  certain  acts 
of  fraud 

DATE  RECEIVED:  12/28/94 

TV'PE.  Combined  AFDC/Medicaid 

CURRENT  STA  TUS:  Pendi  ng 

CONTACT  PERSON:  Michael  C.  Genest 
(916) 657-3546 

WAIVER  TITLE:  Delaware:  A  Better 
Chance 

DESCRIPTION:  Statewide,  would 
implement  a  two-part  demonstration. 
The  Welfare  Reform  Project  (WRP), 
operating  from  10/95-6/99,  would 
include:  A  2-year  limit  on  cash 
benefits  for  cases  with  able-bodied 
adults;  educational  and  employment 
services  based  on  adult's  age;  in 
limitt>d  cases  benefits  up  to  two 
additional  years  provided  under  pay- 
for- performance  workfare  program; 
non-time-limited  benefits  for 
unemployable  cases;  self-sufficiency 
contract  requirements;  educatioh  and 
employment-related  sanctions  to  be  1/ 
3  reduction  in  AFDC  and  Food  Stamp 
benefits  for  first  offense,  2/3  reduction 
for  second,  and  loss  of  Food  Stamp 
benefits  until  compliance  and 
permanent  AFDC  loss  for  third: 
penalty  for  failure  to  comply  with 
other  contract  requirements  of  S50  the 
first  month,  increasing  by  $50  per 
month  until  compliance;  full-family 
sanction  for  noncooperation  with 
Child  Support;  no  AFDC  increase  for 
additional  children;  no  100-hour  and 
work  history  rules  for  AFDC— UP: 
exempting  special  education  and 
business  accounts  up  to  $5,000;  fi li- 


the-gap budgeting  using  child  support 
and  earnings:  auto  resource  limit  of 
$4,500;  S50  bonus  to  teens  who 
graduate  from  high  school;  additional 
12  months  of  transitional  child  care 
and  Medicaid  benefits;  no  time  limit 
on  job  search:  forward  funding  of 
EITC  payment;  requiring  teen  parents 
to  live  in  adult  supervised  setting, 
attend  school,  participate  in  parenting 
and  family  planning  education,  and 
immunize  children;  and  providing 
JOBS  services  to  non-custodial 
parents.  The  Family  Assistance  Plan 
(FAP),  beginning  7/99,  would  replace 
the  AFDC  program  and  include: 
Services,  but  no  monetary  grant,  to 
children  of  teen  parents;  benefits  for 
up  to  two  years  under  pay-for- 
performance  workfare  program; 
welfare  diversion  payments  and 
services;  forward  funding  of  EITC 
payment;  child  care  assistance;  access 
to  Medicaid  Managed  Care  System;  no 
resource  test;  direct  child  support  to 
family;  small  residual  cash  benefit 
program  for  unemployable  cases 

DATE  RECEPu'ED:  1/30/95 

TYPE:  Combined  AFDC/Medicaid 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Elaine  Archangelo. 
(302) 577-4400 

WAn/ER  TITLE:  Georgia— Work  for 
Welfare  Project 

DESCRIPTION:  Work  for  Welfare 
Project.  In  10  pilot  counties  would 
require  every  non-exempt  recipient 
and  non-supporting  parent  to  work  up 
to  20  hours  per  month  in  a  state,  local 
government,  federal  agency  or 
nonprofit  organization;  extends  job 
search;  and  increases  sanctions  for 
JOBS  noncompliance.  On  a  statewide 
basis,  would  increa.se  the  automobile 
exemption  to  $4,500  and  disregard 
earned  income  of  children  who  are 
full-time  students 

DATE  RECEIVED:  6/30/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Nancy  Meszaros, 
(404) 657-3608 

WAIVER  TITLE:  Kansas— Actively 
Creating  Tomorrow  for  Families 
Demonstration 

DESCRIPTION:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  years; 
replace  $30  and  'A  income  disregard 
with  continuous  40%  disregard: 
disregard  lump  sum  income  and 
income  and  resources  of  children  in 
school;  count  income  and  resources  of 
family  members  who  receive  SSI; 
exempt  one  vehicle  without  regard  for 
equity  value  if  used  to  produce 
income;  allow  only  half  AFDC  benefit 
increase  for  births  of  a  second  child 


to  families  where  the  parent  is  not 
working  and  eliminate  increase  for 
the  birth  of  any  child  if  families 
already  have  at  least  two  children; 
eliminate  100-hour  rule  and  work 
history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
extend  Medicaid  transitional  benefits 
to  24  months;  eliminate  various  JOBS 
requirements,  including  those  related 
to  target  groups,  participation  rate  of 
UP  cases  and  the  20-hour  work 
requirement  limit  for  parents  with 
children  under  6;  require  school 
attendance;  require  minors  in  AFDC 
and  NPA  Food  Stamps  cases  to  live 
with  a  guardian;  make  work 
requirements  and  penalties  in  the 
AFDC  and  Food  Stamp  programs 
more  uniform;  and  increase  sanctions 
for  not  cooperating  with  child  support 
enforcement  activities 

DATE  RECEIVED:  7/26/94 

TYPE:  Combined  AFEXZ/Medicaid     ' 

CURRENT  STA  TUS:  Pending 

CONTACT  PERSON:  Faith  Spencer, 
(913)  296-0775 

WAIVER  TITLE:  Maine— Project 
Opportunity 

DESCRIPTION:  Increase  participation  in 
Work  Supplementation  to  18  months; 
use  Work  Supplementation  for  any 
opening;  use  diverted  grant  funds  for 
vouchers  for  education,  training  or 
support  services;  and  extend 
transitional  Medicaid  and  child  care 
to  24  months 

DATE  RECEIVED:  8/5/94 

TYPE:  Combined  AFDC/Medicaid 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Susan  L.  Dustin, 
(207) 287-3106 

WELFARE  TITLE:  Maryland— Welfare 
Reform  Project 

DESCRIPTION:  Statewide,  eliminate 
increased  AFDC  benefit  for  additional 
children  conceived  while  receiving 
AFDC  and  require  minor  parents  to 
reside  with  a  guardian.  In  pilot  site, 
require  able-bodied  recipients  to  do 
community  service  work  after  18 
months  of  AFDC  receipt;  impose  full- 
family  sanction  on  cases  where  JOBS 
non-exempt  parent  fails  to  comply 
with  JOBS  for  9  months;  eliminate 
100-hour  rule  and  work  history 
requirements  for  AFDC-UP  cases; 
increase  both  auto  and  resource  limits 
to  $5000;  di.sregard  income  of 
dependent  children;  provide  one-time 
payment  in  lieu  of  ongoing  assistance; 
require  teen  parents  to  continue 
education  and  attend  family  health 
and  parenting  classes;  extend  JOBS 
.services  to  unemployed  non-custodial 
parents;  and  for  work 
supplementation  cases  cash-out  food 
stamps 


DATE  RECEIVES}:  2!  1/9^ 
TYPE:  AFDC 

CURRENT  STA  TUS:  Pendiuj. 
CONTACT  PERSON:  Katherine  L.  took. 
(410)  333-0700 

WAIVER  T/TLE.fMassaiiiusetts— 
Employment  Support  Program 
DESCRIPTION:  Would  end  cash 
assistance  to  most  AFDC  families, 
requiring  recipients  who  couW  not 
find  fulUlime  unsubsidized 
employment  after  60  days  of  AFDC 
reoeipt  to  do  community  service  and 
job  .search  to  earn  a  cash  "subsidy" 
that  would  make  family  income  equal 
to  the  applicable  payment  standard: 
provide  direcrt  distribution  of  child 
Bupport  collections  to,  and  cash-out 
food  stamps  for,  those  who  obtain 
jobs; continue  child  care  for  working 
families  as  long  as  they  are  income- 
eligible  (but  requiring  sliding  .scale  co- 
payment);  restrict  JOBS  education  and 
training  services  to  those  working  at 
least  25  hours  per  week;  extend 
transitional  Medicaid  for  a  total  of  24 
months;  and  require  teen  parents  to 
live  with  guardian  or  in  a  supportive 
living  arrangement  and  attend  school 
DATE  RECEIITD:  3/22/94 
nPf.  Combined  AFDC/Medicaid 
CURRENT  STATUS:  Pending 
CONTACT  PERSON:  ]oseph  Gallant. 
'(617)  727-917.1 

WAn'ER  TITLE:  Mississi ppi— A  New 
Direction  Demonstration  Program- 
Amendment 

DESCff/FT/CW.  Statewide,  would 
amend  previously  approved  New 
Direction  Demonstration  Program  by 
adding  provision  that  a  family's 
benefits  would  not  increase  as  a  resuh 
of  additioQal  children  conceived 
while  receiving  AFDC 

DA  TE  RECEIVED:  2/1 7/95 

TYPE:  AFDC 

CURRENT  STATUS:  New 

CONTACT  PERSON:  Larry  Temjifte. 
(601) 359-4476 

W'AA'TR  77rLE;  ■Missouri— Fami  lies 
Mutual  Responsibility  Plan 

DESCRIPTION:  Statewide,  Missoeri 
would  require  JOBS  mandator>' 
applicants  and  recipients  to  sign  a 
self-sufficiency  agreement  with  a  24- 
month  AFDC  time  Umit  to  be 
extended  an  additional  24  months 
when  necessary.  The  agreement 
would  allow  a  resource  limit  of 
$5000.  an  earned  income  disregard  of 
50  percent  of  a  family's  gross  earned 
income  for  12  consecutive  months, 
and  standard  earned  income 
disregards  for  remairring  earned 
income.  The  agreement  would  require 
job  search  and  CWEP  after  the  24  or 
48  jnonth  iimit;and  would  sanction 
individuals  who  do  oat  comply 


vivithout  f»ood  cause  as  «veU  as 
individuais  who  re-apply  for  AFDC  if 
they  have  completed  an  agreement 
etrtered  after  Jdy  1, 1997,  if  they 
received  AFIX:i>enefits  for  art  least  36 
months.  Further.  Missouri  would 
require  all  minor  pareiTt  applicarrts 
and  recipients  to  live  at  home  or  in 
another  adult-supervised  setting; 
disregard  parental  income  of  minor 
parents  up  to  100  percent  of  Federal 
Poverty  Guidelines:  disregard 
earnings  of  minor  parents  if  thev  are 
students;  provide  a  alternative  to 
standard  filing  unit  requirements  for 
households  with  minor  parents; 
eliminate  work  history  and  100-hour 
rule  for  two-parent  families  under  21 
yrs  old;  exclude  the  value  of  one 
autamobile;  and  allow  non-custodial 
parents  of  AFDC  children  credit 
againsi  state  child  support  debt  for 
satisfacnorily  participating  in  JOB,^ 

DATE  RECEIVED:  \/:i0/9^ 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Grog  Vadner.  (314) 
751-3124 

WAIVER  TTTLE:  Montana— Achieving 

Independence  for  Montanans 
DESCRIPTION:  Would  establish:  (1)  |ob 
Supplement  Program  consisting  of  a 
set  of  AFDC-related  benefits  to  assist 
individuals  at  risk  of  becoming 
dependent  upon  welfare;  (2)  AFDC: 
Pathways  Program  in  whicii  all 
applicants  must  enter  into -a  Family 
Investment  Contract  and  adults' 
benefits  would  be  limited  to  a 
maximum  of  24  months  for  single 
parents  and  18  months  for  AFDC-UP 
families;  and  (3)  Community  Services 
Program  requiring  20  hours  per  week 
for  individuals  who  reach  the  AFDC 
time  limit  but  have  not  achieved  self- 
sufficiency.  The  office  culture  would 
also  be  altered  in  conjunction  with  a 
program  offering  a  variety  of 
components  and  services:  and 
simplify/ unify  AFDC  and  Food  Stamp 
intake/eligibility  process  by:  (1,) 
Eliminating  AFDC  deprivation 
requirement  and  monthly  reporting 
and  Food  Stamp  retrospective 
budgeting;  (2)  unifying  program 
requirements;  (3)  simplifyiag  current 
income  disregard  policies.  Specific 
provisions  provide  for  cashing  out 
food  stamps,  expanding  eligibility  for 
two-parent  cases,  increasing  earned 
income .aiKi  child  cace  disregards  and 
resource  limits,  and  extending 
transitional  child  care 
DATE  RECEIlliD:  4/19/94 
ryPE;  Combined  AFDC/Medicard 
CURRENT  STA  TUS:  Pending 
CONTACT  f^RSO^:  Penny  Ri*be. 
(406) 4*4-1917 


WAfVE9  TTTLE:  TOew  Hampshri 

Earned  Income  Disregard 

DenKJDstration  Project 
DESCRIPTION:  AFOC  applicants  ai>d 

ret;ipients  would  have  the  first  $200 

plus  1/2  the  remaining  ean»ed  incmne 

di.sregaixied 
DA  TE  f^CEiVED:  ■9/20/93 
TYPE:  AFDC 

CURRENT  STATUS:  Pending 
CONTACT  PERSON:  Avis  L.  Crane 

(603)  271-4255 

WAIVER  TITLE:  New  Mexico— Untitled 
Project 

DESCRIPTION:  Would  increase  vehicle 
asset  limit  to  $4500;  disregard  earned 
income  of  students;  develop  an  .'KFDC 
Intentional  Program  Violation 
procedure  identical  to  Food  Stamps; 
and  allow  one  individual  to  sign 
det;iaration  of  citizenship  for  entin; 
ca.se 

DATE  RECEIVED:  7/7/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Scott  Chamberlin. 
(505) 827-7254 

WAIVER  TITLE:  North  Dakota- 
Training,  Education,  Employment  and 
Management  Project 

DESCRIPTION:  Would  require  families 
to  develop  a  social  contract  specifying 
time-limit  for  becoming  self- 
sufficient;  combine  AJTKZ,  Food 
Stamps  and  LIHEAP  into  single  cash 
payment  with  simplified  uniform 
income,  expense  and  resource 
exclusions;  increase  income 
disregards  and  exempt  steppartint's 
income  for  six  months;  increase 
resource  limit  to  $5000  for  one 
recipient  and  $8000  for  families  wirti 
two  or  more  recipients;  exempt  value 
of  one  vehicle;  eliminate  100-hour 
rule  for  AFDC-UP;impose  a 
progressive  sanction  for  non- 
cooperation  in  JOBS  or  with  dnJd 
support;  require  a  minimum  of  32 
hours  of  paid  employment  and  non- 
paid  work: require  partidpalion  in 
EPSDT;  and  eliminate  child  support 
pa.ss-throttgh 

DA  TE  fiECnVED:  9/9/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Kevin  h-ersoa. 
(701J  224-2729 

WAI\^R  TTTLE:  Ohi&-^  State  of 
Opportunity  Project 

DESCRIPTION:  Thme  demon.stration 
components  proposed  would  test 
provisions  w+rich:  Divert  AFDC  and 
Food  Stamp  benefits  to  a  wage  pool  to 
supplement  wages  of  at  least  $8/hour: 
eliminate  100-hour  rule  for  UP  cases: 
provide  fill-the-gap  budgeting  for  12 
months  from  month  of  employment; 
increase  chi4d  support  pass-through  to 


12568 


Federal  Register  /  Vol.  60.  No.  44  /  Tuesday,  March  7.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  44  /  Tuesday,  March  7.  1995  /  Notices 


12569 


UMI 


$7.5;  provide  a  one-time  bonus  of  Sl.SO 
For  paternity  eslablishment;  provide 
an  additional  B  months  of  transitional 
i.hild  care:  increase  automobile  asset 
limit  to  S-l.'iOO  equity  value;  require 
regular  school  attendance  by  fi  to  19 
year  olds:  continue  current  LEAP 
demo  waivers  (i.e.,  eliminate  many 
|OBS  exemptions  and  provide 
incentix  e  payments  and  sanctions): 
and  disregard  JTPA  earnings  without 
time  limit 

DATE  BECEIVED:  .'J/2H/94 

TYPE:  AFDC 

CURHEST  STATUS:  Pending 

COXTACT  PERSON:  ]oe\  Rahb.  ((il4) 
4r)fi-:U9fi 

WAIVER  T/rL£.  Oklahoma— Mutual 
Agreement,  A  Plan  for  Success 

DESCRIPTIOX:  Oklahoma  Five  pilot 
demonstrations  would  test  provisions 
which:  (1)  Eliminate  lOO-hourjule  for 
IIP  ca.ses;  (2)  increase  auto  asset  level 
to  $."1000;  (3)  time-limit  AFDC  receipt 
to  ca.ses  with  non-exempt  )OBS 
participants  to  .16  cumulative  months 
in  a  fit)  month  period  followed  by 
mandatory  workfare  program:  (4) 
provide  intensive  case  management: 
and  (.'))  apply  fill-the-gap  budgeting 

DATE  RECEIVED:  2/24/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Raymond 
Haddock.  (40.'))  521-3076 

WAIVER  T/TLE.  Oregon — Expansion  of 
the  Transitional  Child  Care  Program 

DESCRIPTION:  Provide  transitional 
child  care  benefits  without  regard  to 
months  of  prior  receipt  of  AFDC  and 
provide  benefits  for  24  months 

DATE  RECEIVED:  8/8/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Jim  Neely.  (.503) 
945-5607 

WAIVER  TITLE:  Oregon— InrrcciSHcI 
AFDC  Motor  W/?/r/e  Limit 

DESCRIPTION:  Would  increase 
automobile  asset  limit  to  S9000 

DA  TE  RECEIVED:  11/12/93 

TYPE:  ATOC 

CURRE\  r  STATUS:  Pending 

CONTACT  PERSON:  Jim  Neely,  (503) 
945-5607 

WAIVER  TITLE:  Pennsylvania— S<;hool 

Attendance  Improvement  Program 
DESCRIPTION:  In  7  sites,  would  require 

school  attendance  as  condition  of 

eligibility 
DATE  RECEIVED:  9/12/94 
TYPE:  AFDC 

CURRENT  STA  TUS:  Pendi  ng 
CONTACT  PERSON:  Patricia  H.  ONeal. 

(717)  787^081 
WAIVER  TITLE:  Pennsylvania — Savings 

for  Education  Program 
DESCRIPTION:  Statewide,  would 

exempt  as  resoun.es  college  savings 


bonds  and  funds  in  savings  accounts 
earmarked  for  vocational  or  secondary 
education  and  disregard  interest 
income  earned  from  such  accoimts 

DATE  RECEIVED:  12/29/94 

TYPE:  AFDC 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Patricia  H.  ONeal. 
(717) 787-4081 

WAIVER  TITLE:  Virginia— Welfare  to 
Work  Program 

DESCRIPTION:  Statewide,  would 
provide  one-time  diversion  payments 
to  qualified  applicants  in  lieu  of 
AFDC;  change  first  time  |OBS  non- 
compliance sanction  to  a  fixed  period 
of  one  month  or  until  compliance  and 
remove  the  conciliation  requirement: 
require  paternity  establishment  as 
condition  of  eligibility:  remove  good 
cause  for  non-cooperation  with  child 
support  and  exclude  from  AFDC  grant 
^retakers  wjio  cannot  identify, 
misidentify,  or  fail  to  provide 
information  on  the  father:  require 
minor  parents  to  live  with  an  adult 
guardian:  require  AFDC  caretakers 
without  a  high  school  diploma,  aged 
24  and  under,  and  children,  aged  IS- 
IS, to  attend  school:  require 
immunization  of  children:  allow 
$5000  resource  exemption  for  savings 
for  starting  business:  and  increase 
eligibility  for  Transitional  and  At-Risk 
Child  Care.  Also:  Require  non-exempt 
participants  to  sign  an  Agreement  of 
Personal  Responsibility  as  a  condition 
of  eligibility  and  assign  to  a  work  site 
under  CWEP  for  a  number  of  hours 
determined  by  dividing  AFDC  grant 
plus  the  value  of  the  family's  Food 
Stamp  benefits  by  the  minimum  wage: 
eliminate  increased  AFDC  benefit  for 
additional  children  born  while  a 
family  received  AFDC:  time-limit 
AFDC  benefits  to  24  consecutive 
months:  increase  earned  income 
disregards  to  allow  continued 
eligibility  up  to  the  federal  poverty 
level:  provide  12  months  transitional 
transportation  assistance;  modify' 
current  JOBS  exemption  criteria  for 
participants;  eliminate  thp  job  search 
limitation;  and  eliminate  the  deeming 
requirement  for  sponsored  aliens 
when  the  sponsor  receives  food 
stamps.  In  12  sites,  would  operate 
sub-component  paying  wages  in  lieu 
of  AFDC  benefits  and  Food  Stamps  for 
CWEP  and  subsidized  employment, 
increase  eligibility  for  transitional 
Medicaid:  plus  other  provisions 

DATE  RECEIVED:  12/2/94 

TYPE:  Combined  AFDC/Medicaid 

CURRENT  STATUS:  Pending 

CONTACT  PERSON:  Larrv  B.  Mason, 
(804) 692-1900 

WAIVER  TITLE:  Washington— Success 
Through  Employment  Program 


DESCRIPTION:  Statewide,  would 
eliminate  the  100-hour  rule  for  AFDC- 
UP  families:  impose  a  10  percent 
grant  redu(,tion  for  AFDC  recipients 
who  have  received  assistance  for  48 
out  of  60  months,  and  impose  an 
additional  10  percent  grant  reduction 
for  every  additional  12  months 
thereafter,  and  budget  earnings 
against  the  original  payment  standard: 
and  hold  the  food  stamp  benefit  level 
con.stant  for  cases  whose  AFDC 
benefits  are  reduced  due  to  length  of 
stay  on  assi-slance 

DATE  RECEIVED:  2/1/95 

TYPE:  AFDC 

CURRENT  STATUS:  New 

CONTACT  PERSON:  Liz  Begert  Dunbar. 
(206) 438-8350 

III.  Listing  of  Approved  Proposals  Since 
February  1, 1995 

WAIVER  TITLE:  Nebraska— Welfare 
Reform  Waiver  Demonstration 

CONTACT  PERSON:  Dan  Cilles.sen, 
(402) 471-9270 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  propo.sal. 

(Catalog  of  Fednral  DomRstic  Assistance 
Program,  No.  93562;  Assistance  Payments- 
Research) 

Dated:  March  1.  1995. 
Howard  Rolston. 

Director.  Office  of  Policy  and  Evaluation. 
IFR  Doc.  95-5513  Filed  3-6-95;  8:45  ami 

BILLING  CODE  41B4-01-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  .section  l()(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  March  1995. 

Name:  Advanced  (leneral  Dentistry  Review 
(Committee. 

Date  and  Time:  March  20-22,  1995.  8:30 
a.m. 

Place:  (k)nference  Room  J.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Open  on  March  20,  8:30  a.m.-9:,30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Advanced  General  Dentistry 
Review  Committee  shall  review  applications 
from  public  and  nonprofit  private  schools  of 
dentistry  or  accredited  postgraduate  dental 


training  institutions  that  plan,  develop  and 
operate  an  approved  residency  program  or 
advanced  educational  program  in  the  general 
practice  of  dentistry,  including  the  support  of 
trainees  in  such  programs  who  plan  to 
specialize  in  the  practice  of  general  dentistry. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
legislative  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  March  20,  at  9:30  a.m.  for 
the  remainder  of  the  meeting  for  the  review 
of  grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Associate 
Administrator  for  Policy  Coordination, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Dr. 
Rosemary  E.  Duffy,  Executive  Secretary, 
Advanced  General  Dentistry  Review 
Committee,  Room  8C-09,  Parklawn  Building, 
5600  Fishers  Lane.  Rockville,  Maryland 
20857,  Telephone  (301)  443-6837. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  2.  1995. 

Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA.  ' 

(PR  Doc.  95-5559  Filed  3-6-95;  8:45  ami 

BILLING  CODE  41$0-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-95-0865;  FR-3852-N-02] 

Service  Coordinator  Funds  for  Fiscal 
Year  1995;  Correction  to  Identification 
of  NY  State  Director 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HLD. 
ACTION;  Notice:  Technical  correction. 

SUMMARY:  On  February  13,  1995.  HUD 
published  a  notice  that  announced  the 
issuance  of  Housing  Notice  H-94-99. 
entitled  "Processing  of  Requests  for 
Section  8  Funds  for  Service 
Coordinators  in  Section  8  (including 
Section  515/8  under  the  Rural  Housing 
and  Community  Development  Service 
(RHCDS),' )  and  Sections  202.  202/8. 
221(d)(3)  and  236  Projects  and 
Monitoring  of  Approved  Reque.'sts — FY 
1995".  Housing  Notice  H-94-99 
describes  the  procedures  for  applying 
for  service  coordinator  funds  in  FY  1995 
and  the  State  or  area  office's  processing 


'  Previously  entitled  the  Famiers  Home 
Administration  (FmHA). 


of  applications  and  awards  for  those 
funds. 

The  February  13. 1995  notice 
included  a  list  of  Multifamily  Division 
Directors.  The  purpose  of  this  notice  is 
to  correct  the  n^e  of  the  director  listed 
for  the  New  York  State  Office. 
SUPPLEMENTARY  INFORMATION:  On 
February  13.  1995  (60  FR  8380).  HUD 
published  a  notice  that  announced  the 
issuance  of  Housing  Notice  H-94-99. 
entitled  "Processing  of  Requests  for 
Section  8  Funds  for  Service 
Coordinators  in  Section  8  (including 
Section  515/8  under  the  Rural  Housing 
and  Community  Development  Service 
(RHCDS)),  and  Sections  202.  202/8, 
221(d)(3)  and  236  Projects  and 
Monitoring  of  Approved  Requests — FY 
1995".  Housing  Notice  H-94-99 
describes  the  procedures  for  applying, 
for  service  coordinator  funds  in  FY  1995 
and  the  State  or  area  office's  processing 
of  applications  and  awards  for  those 
funds. 

The  February  13,  1995  notice 
included  a  list  of  Multifamily  Division 
Directors.  The  purpose  of  this  notice  is 
to  correct  the  name  of  the  director  listed 
for  the  New  York  State  Office. 

Accordingly,  in  FR  Doc.  95-3473. 
published  February  13, 1995  (60  FR 
8280).  on  page  8280,  in  column  three, 
the  name  of  the  Multifamily  Division 
Director  for  New  York/New  Jersey  is 
corrected  to  read  as  follows: 

New  York/New  Jersey 

New  York 

Bervl  Niewood,  Acting  Multifamily 
Director,  HUD-New  York  Office.' 26 
Federal  Plaza,  New  York,  New  York 
10278-0068, (212)  264-2960. 

Dated:  February  28, 1995. 
Camille  .\cevedo, 

Assistant  Gr-'j-ral  Counsel  for  Regulations. 
|FK  Doc.  95-5456  Filed  3-0-95;  8:45  am! 
BILUSG  CODE  421<>-27-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Creve  Cceur  Lake  Memorial  Park  Final 
Supplemental  Environmental  Impact 
Statement 

AGENCY:  National  Park  Service.  Interior. 
action:  Availability  of  final 
supplemental  environmental  impact 
statement  for  determination  of  section 
6(f)(3)  replacement  lands  for  Creve 
Coeur  Lake  Memorial  Park  (CCLMP).  St. 
Louis  County,  Missouri. 

SUMMARY:  The  National  Park  Service 
(NPS),  in  compliance  with  Section 


102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C. 
4321  et  seq.  and  4332,  as  amended,  and 
with  Section  6(f)(3)  of  Title  1  of  the 
Land  and  Water  Conservation  Fund  Act 
(L&WCF).  16  U.S.C.  4601-{8)(f).  as 
amended,  announces  the  availability  of 
a  final  supplemental  environmental 
impact  statement  (FSEIS)  evaluating  and 
selecting  additional  replacement  land 
for  land  in  CCLMP  converted  from 
outdoor  recreation  use  as  a  result  of  the 
Page  Avenue  Extension.  It  is  determined 
that  a  total  of  207  acres  will  be  impacted 
by  the  proposed  "Red  Route"  of 
significant  magnitude  to  adversely  affect 
present  park  activities  and  environment. 
CCLMP.  a  county  park  which  has 
received  Federal  financial  assistance 
from  the  L&WCF  program,  must  comply 
with  the  requirements  of  Section  6(f)(3) 
of  the  L&WCF  Act  as  it  pertains  to 
maintaining  outdoor  recreation  use  of 
all  Federally  assisted  park  and 
recreation  areas.  This  FSEIS  is  a 
supplement  to  the  final  environmental 
impact  statement  (FEIS)  for  Page 
Avenue  (Route  D)  extension.  St.  Louis 
and  St.  Charles  Counties.  Missouri, 
approved  in  a  Record  of  Decision  on 
January  6,  1993,  by  the  Federal  Highway 
Administration  (FHWA). 

The  FHWA  FEIS  addressed 
construction  of  a  10-lane  elevated 
extension  of  Page  Avenue  across  the 
southern  tip  of  the  park  site  assuming 
all  necessary  coordination  with  other 
Federal  agencies  has  been  satisfactorily 
accomplished.  The  NPS  on  December 
11.  1992,  adopted  the  FEIS  for  use  in  the 
environmental  evaluation  requirements 
of  Section  6(f)(3)  of  the  L&WCF  Act. 

The  initial  proposal  of  264.78  acres, 
revised  to  258.48  acres  and  submitted 
by  the  State  of  Missouri  to  replace  the 
converted  183.4  acres,  revised  to  207.0 
acres,  was  determined  by  the  NTS  as  not 
offering  "reasonably  equivalent 
usefulness"  to  the  extent  necessan.'  to 
reflect  appropriately  the  loss  of  this 
unique  natural  area.  Secretary  Babbitt 
announced  on  May  18, 1993.  in  letters 
to  Senators  Danforth  and  Bond,  that  he 
did  not  intend  to  use  his  authority 
under  section  6(f)(3)  to  block  the 
construction  of  this  highway  project.  He 
further  stated  that  "*  *  *  it  is  neces.sary 
to  identify  a  significant  amount  of 
additional  lands  to  be  included  in  the 
mitigation  package." 

The  FSEIS  identifies  eight  potential 
alternative  land  proposals  and  a  "no 
action"  alternative  for  consideration  in 
meeting  section  6(f)(3)  requirements  of 
the  L&WCF  Act.  Four  alternatives  were 
evaluated  in  detail;  three  others  were 
eliminated  after  initial  consideration; 
and  one  proposed  alternative,  identified 
bv  the  Howard  Bend  Levee  District 
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during  the  draft  supplemental 
environmental  impact  statement  public 
review  period,  was  evaluated  in  the 
FSEIS  and  determined  not  to  be  a 
significant  "new  and  reasonable" 
alternative  nor  was  it  found  to  meet  the 
necessary  section  6(fK3)  replacement 
requirements. 

It  is  determined  by  the  NPS  and  State 
of  Missouri  that  Alternative  B  (Little 
Creve  Coeur  Lake)  as  the  preferred 
alternative,  most  closely  meets  the 
requirements  of  significant  "additional 
land"  for  replacement  of  converted  land 
at  CCLMP.  This  alternative,  464.8  acres 
declared  eligible  for  section  6(f)(3) 
consideration,  is  located  to  the  west  and 
south  of  Creve  Coeur  Lake  Memorial 
Park  and  consists  primarily  of  wetlands 
presently  in  agricultural  use. 

With  the  adoption  of  the  above 
preferred  alternative,  added  to  the 
initial  replacement  package  submitted 
by  the  State  of  Missouri,  the  total  land 
replacement  for  land  converted  at 
CCLMP  could  amount  to  723.28  acres  at 
an  estimated  value  of  $3,379,820.  The 
approximate  207  acres  of  CCLMP  land 
being  converted  has  been  valued  at 
$1,755,098. 

Copies  of  the  FSEIS  may  be  obtained 
from  the  responsible  official.  Mr. 
William  Schenk,  Regional  Director  (refer 
to  address  below).  Comments  on  the 
FSEIS  must  be  received  no  later  than 
March  26, 1995  and  may  he  responded 
to  in  the  Record  of  Decision. 

ADDRESSES:  Comments  on  the  FSEIS 
should  be  submitted  to:  Mr.  William  W. 
Schenk,  Regional  Director,  Midwest 
Region,  National  Park  Service,  Omaha, 
Nebraska  68102,  402-221-3432. 

Public  reading  copies  of  the  FSEIS 
will  be  available  for  review  at:  Office  of 
Public  Affairs,  National  Park  Service, 
Department  of  Interior,  18th  and  C 
Streets  NW.,  Washington,  DC  20240, 
(202) 343-6843. 

Dated:  February  10, 1995. 
Willum  W.  Schenk, 

Regional  Director,  Afidw-ert  Region. 

IFR  Doc.  95-5460  Filed  3-6-95;  8:45  am) 

BILLING  COOe  4310-7D-P 


Gettysburg  National  Military  Park 
Advisory  Commission 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  fourteenth  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 

MEETING  DATE  AND  TIME:  April  20,  1995; 
7:00  p.m.-9:00  p.m. 


ADDRESSES:  Holiday  Inn  Gettysburg- 
Battlefield,  516  BaUimore  Street, 
Gettysburg,  Pennsylvania  17325. 

The  Agenda  for  the  meeting  will  focus 
on  Sub-Committee  Reports,  the 
Environmental  Impact  Statement — deer 
management,  briefing  on  Gettysburg 
College  land  exchange  alternative  study, 
recent  lands  activities  and  land 
acquisition  issues,  and  an  operational 
update  on  park  activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg,  PA  17325.  Minutes  of  the 
meeting  will  be  available  for  inspection 
four  weeks  after  the  meeting  at  the 
permanent  headquarters  of  the 
Gettysburg  National  Military  Park 
located  at  97  Taneytown  Road, 
Gettysburg,  Peimsylvania  17325. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325, 
Phone:  (717)  334-1124. 

Dated:  February  22, 1995. 
John  McKenna, 

Acting  Regional  Director,  Mid-Atlantic 
Region. 
[FR  Doc.  95-5461  Filed  3-6-95;  8:45  am) 

BILUNQ  COOE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  25, 1995.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  PO  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  March  22, 1995. 
Carol  D.  ShuU, 
Chief  of  Registration,  National  Register. 

ARKANSAS 

Baxter  County 

Davis  House,  Jet.  of  Wolf  St.  and  AR  5,  SE 
comer,  Norfolk.  95000271 

Crittenden  County 

Marion  Colored  High  School,  W  of  AR  77, 
Sunset,  95000349 

Jefferson  County 


Saenger  Theater,  Jet.  of  W.  Second  Ave.  and 
Pine  St..  SE  comer,  Pine  Bluff,  95000348 

Madison  County 

Pettigrew  School,  N  of  AR  16,  peftigrew, 
95000272 

Washington  County 

Washington — Willow  Historic  District, 
Roughly,  Spring,  Dickson,  Sutton  and 
I^fayette  Sts.  from  Olive  Ave.  to  Willow 
Ave.,  also  jet  of  Rebecca  St.  and  Willow, 
Fayetteville,  95000350 

CONNECTICUT 

Fairfield  County 

Non^vlk  City  Hall,  41  N.  Main  St.,  South 
Norwalk,  Norwalk.  95000282 

Hartford  County 

Department  Store  Historic  District,  884—956 

Main  St.  and  36  Talcott  St.,  Hartford, 

95000284 
Watkinson  Juvenile  Asylum  and  Farm 

School.  140, 180  and  190  Bloomfield  Ave., 

Hartford,  95000273 

New  London  County 

Ames.  Winslow,  House,  132  Mohegan  Ave., 
New  London, 95000283 

FLORIDA 

Marion  County 

Ferguson,  Robert  H.,  House  (Early  Residences 

of  Rural  Marion  County  MPS),  Off  Co.  Rd. 

326,  E  of  jet.  with  US  27,  Emathla  vicinity, 

95000288 
Randall.  T.  H.,  House  (Early  Residences  of 

Rural  Marion  County  MPS),  11685  NE.  Cja. 

Hwy.  C-314,  Silver  Springs  vicinity, 

95000289 

LOUISL\NA 
Caddo  Parish 

Kansas  City  Southern  Railroad  Rridge,  Cross 
Bayou,  Over  Cross  Bayou  at  Spring  St., 
Shreveport,  95000347 

MICHIGAN 

Livingston  County 

Louk,  George,  Farm,  1885  tooley  Rd.,  Howell 
Township,  Howell  vicinity,  95000285 

NEW  MEXICO 

Mora  County 

Valmora  Sanatorium  Historic  District,  NM 
97,  4  mi.  E  of  jet.  with  Hwy.  161  NE  of 
Watrous,  Watrous  vicinity,  95000286 

NEW  YORK 

New  York  County 

Zion — St.  Mark's  Evangelical  Lutheran 
Church,  339-341  E.  84lh  St.,  New  York, 
95000335 

Queens  County 

Flushing  Armory  (Army  National  Guard 
Armories  in  New  York  Slate  MPS),  137- 
158  Northem  Blvd.,  Flushing,  95000270 

PUERTO  RICO 

Sabana  Grande  Municipality 


Hacienda  San  Francisco.  Callejon  de  la 
Hacienda,  Sabana  Grande  vicinity, 
95000287 

SOUTH  DAKOTA 

Brown  County 

Firey,  John  H..  House.  418  S.  Arch  St., 

Aberdeen.  95000277 
Foght—Murdy  House.  1403  S.  Main  St.. 

Aberdeen,  95000276 
Lament.  Margaret  and  Maurice.  House.  915 

S.  Arch  St.,  Aberdeen,  95000281 

Clay  County 

St.  Agnes  Catholic  Church.  202  Washington 
St.,  Vermillion,  95000280 

Custer  County 

Historic  Trail  and  Cave  Entrance  (Jewel  Cave 
National  Monument  MPS).  From  old  ranger 
station  HS-1  to  old  cave  entrance,  Jewel 
Cave  NM.  Custer  vicinity,  95000337 

Pig  Tail  Bridge  (Wind  Cave  National  Park. 
MPS).  SD  87  loop  over  SD  87,  N  of  Norbeck 
l^ke.  Wind  Cave  NP,  Hot  Springs  vicinitv. 
95000344 

Ranger  Station  (Jewel  Cave  National 
Moument  MPS).  Old  administration  area. 
Jewel  Cave  NM,  Custer  vicinity,  95000336 

Davison  County 

Mitchell  Historic  Commercial  District 
(Boundary  Increase),  Roughly  bounded  by 
Duff.  Railroad  and  L.awler  Sts.,  Mitchell, " 
95000275 

Day  County 

Fiksdal.  Lars  /.,  House,  619  W.  First  St., 
Webster.  95000279 

Hughes  County 

Goodner.  I.  W.,  House,  216  E.  Prospect  Ave.. 
Pierre.  95000278 

TEXAS 

Dallas  County 

Alcalde  Street— Crockett  School  Historic 

District  (East  and  South  Dallas  MPS). 

200—500  Alcalde.  421 — 421A  N.  Carroll 

and  4315  Victor,  Dallas,  95000330 
Bianchi.  Didaco  and  Ida,  House  (East  and 

South  Dallas  MPS).  4503  Reiger  Ave.. 

Dallas.  95000311 
Bryan — Peak  Commercial  Historic  District 

(East  and  South  Dallas  MPSI,  4214 — 4311 

Br>an  Ave.  and  1325—1408  N.  Peak, 

Dallas.  95000327 
Central  Congregational  Church  (East  and 

South  Dallas  MPS),  1530  N.  Carroll,  Dallas, 

95000307 
Claremont  Apartments  (East  and  South 

Dallas  MPS).  4636  Ross  Ave.,  Dallas. 

95000.113 
Colonial  Hill  Historic  District  (East  and 

South  Dallas  MPS),  Bounded  by 

Pennsylvania  Ave..  1-45.  US  75  and 

Hatcher.  Dallas,  95000334 
Dixon— Moore  House  (East  and  South  Dallas 

MPS).  2716  Peabody,  Dallas,  95000320 
Ellis.  James  H.  and  Molly,  House  (East  and 

South  Dallas  MPS).  2426  Pine,  Dallas, 

95000323 
Emanuel  Luthern  Church  (East  and  South 

Dallas  MPS).  4301  San  Jacinto.  Dallas, 

95000315 


Fannin.  James  H.  Elementary  School  (East 

and  South  Dallas  MPS).  4800  Ross  Ave., 

Dallas,  95000314 
Forest  Avenue  High  School.  Old  (East  and 

South  Dallas  MPS).  3000  Martin  Luther 

King,  Jr.,  Blvd.,  Dallas,  95000318 
Levi— Moses  House  (East  and  South  Dallas 

MPSI.  2433  Martin  Luther  King,  Jr.,  Blvd., 

Dallas,  95000316 
Levi—Topletz  House  (East  and  South  Dallas 

MPS).  2603  Martin  Luther  King.  Jr..  Blvd.. 

Dallas,  95000317 
Mary  Apartments  (East  and  South  Dallas 

MPS).  4524  Live  Oak,  Dallas.  95000310 
iVfrs.  Baird's  Bread  Company  Building  (East 

and  South  Dallas  MPS),  1401  N.  Carroll, 

Dallas.  95000309 
Peaks  Suburban  Addition  Historic  District 

(East  and  South  Dallas  MPS),  Roughlv 

bounded  by  Sycamore,  Peak,  Worth  and 

Fitzhugh,  Dallas,  95000328 
Proctor  Hall  (East  and  South  Dallas  MPS), 

1206  N.  Haskell,  Dallas,  95000308 
Queen  City  Heights  Historic  District  (East  and 

South  Dallas  MPS),  Roughly  bounded  by 

Eugene,  Cooper,  Latimer.  Kynard  and 

Dildock,  Dallas,  95000332 
Romine  Avenue  Historic  District  (East  and 

South  Dallas  MPS),  2300—2400  blocks  of 

Romine  Ave.,  N  side,  Dallas,  95000333 
Rush — Crabb  House  (East  and  South  Dallas 

MPS),  2718  Pennsylvania.  Dallas, 

95000321 
Shiels,  Thomas,  House  (East  and  South 

Dallas  MPS),  4602  Reiger  Ave.,  Dallas, 

95000312 
Silberstein.  Ascher.  School  (East  and  South 

Dallas  MPS),  2425  Pine  St.,  Dallas. 

95000325 
Trinity  English  Lutheran  Church  (East  and 

South  Dallas  MPS),  3100  Martin  Luther 

King.  Jr.,  Blvd.,  Dallas,  95000319 
Wheatley  Place  Historic  District  (East  and 

South  Dallas  MPS),  Bounded  by  Warren, 

Atlanta.  McDermott,  Meadow.  Oakland 

and  Dathe,  Dallas.  96000331 

VIRGINL\ 

Danville  Independent  City 

Danville  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPSI.  721  Lee  St.. 
Danville  (Independent  City),  95000274 

WISCONSIN 

.Milwaukee  County 

North  Grant  Boulevard  Historic  District, 
2370-2879  N.  Grant  Blvd..  Milwaukee. 
95000290 

IFR  Doc.  95-5459  Filed  3-6-95:  8:45  am) 

BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMfSSION 

[Finance  Docket  No.  32569] 

Burlington  Northern  Railroad 
Company — Construction  Exemptio 
Butler  and  Platte  Counties,  Nebraska 

The  Burlington  Northem  Railroad 
Company  (BN)  has  petitioned  the 
Interstate  Commerce  Commission 


(Commission)  for  authority  to  construct 
and  operate  a  4.34  mile  rail  line  in 
Butler  and  Platte  Counties,  Nebraska. 
The  Commission's  Section  of 
Environmental  Analysis  (SEA)  has 
prepared  an  Environmental  Assessment 
(EA).  Based  on  the  information  provided 
and  the  environmental  analysis 
conducted  to  date,  this  EA  concludes 
that  this  proposal  should  not 
significantly  afi'ect  the  quality  of  ihc 
human  environment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  Burlington 
Northem  Railroad  Company  to 
implement  the  mitigation  contained  in 
the  EA.  The  EA  will  be  served  on  all 
parties  of  record  as  well  as  all 
appropriate  Federal,  state  and  local 
officials  and  will  be  made  available  to 
the  public  upon  request.  SEA  will 
consider  all  comments  received  in 
response  to  the  EA  in  making  its  final 
environmental  recommendations  to  the 
Commission.  The  Commission  will  then 
consider  SEA's  final  recommendations 
and  the  environmental  record  in  making 
its  final  decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis,  Office  of 
Economic  and  Environmental  Analysis, 
Room  3219,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
to  the  attention  of  Michael  Dalton  (202) 
927-6202.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr.  Dalton. 

Date  madetjvailable  to  the  public: 
March  7, 1995. 

Cortiment  due  date:  April  6, 1995. 

By  the  Commission.  Elaine  K.  Kaiser.  Chief. 

Section  of  Environmental  Analysis.  Office  of 

Economic  and  Environmental  Analysis. 

Vernon  A.  Williams. 

Secretory. 

IFR  Doc.  95-5507  Filed  3-6-95:  8:45  ani| 

BiLUNG  COOE  703S-O1-P 

[Finance  Docket  No.  32667] 

Georgia  Department  of 
Transportation — Acquisition 
Exemption — Central  of  Georgia 
Railroad  Company 

The  Georgia  Department  of 
Transportation  (GDOT),  a  non-carrier, 
has  filed  a  verified  notice  under  49  CP'R 
Part  1150.  Subpart  D— Exempt 
Transactions  to  acquire  from  Central  of 
Georgia  Railroad  Company  (COG)  a 
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21.1-mile  rail  line  between  milepost 
SA-36.4,  at  Ardmore,  and  milepost  SA- 
57.5,  at  Sylvania.  in  Effingham  and 
Screven  Counties,  GA.  The  transaction 
also  involves  COG's  assignment  to 
GDOT  of  its  interest,  as  lessor,  in  a  lease 
agreement  under  which  the  line  will 
continue  to  be  operated  by  Ogeechee 
Railway  Company  (Ogeechee).  The 
Commission  exempted  Ogeechee's 
operation  of  the  line  under  the  lease  in 
/sfra  Corporation — Assignment  of  Lease 
and  Interchange  Agreement 
Exemption — Ogeechee  Railway 
Company,  Finance  Docket  No.  31478 
(ICC  served  June  19, 1989).  The 
involved  transaction  was  to  have  beep 
consummated  as  soon  as  possible  after 
the  exemption's  February  17, 1995, 
effective  date. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  Pleadings  must  be  filed 
with  the  Commission  and  served  on 
George  P.  Shingler,  40  Capitol  Square. 
SW.,  Atlanta,  GA  30334-1300. 

Decided:  February  28, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
(PR  Doc.  95-5510  Filed  3-6-95;  8:45  am) 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

William  W.  Malone,  M.D.;  Revocation  of 
Registration 

On  October  14, 1994,  the  Deputy 
Assistant  Administrator  of  the  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  W.  Malone, 
M.D.,  (Dr.  Malone)  of  Phoenix,  Arizona, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AM546789,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Dr.  Malone's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Arizona;  that 
his  continued  registration  would  be 
inconsistent  with  the  public  interest; 
and  that  Dr.  Malone  had  been  excluded 
from  participation  in  a  program 
pursuant  to  42  U.S.C.  1320a-7(a).  See  21 
U.S.C.  824(a)(3).  (4)  and  (5). 

The  Order  to  Show  Cause  was  served 
on  Dr.  Malone  by  registered  mail.  More 


than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Dr.  Malone  and  the  DEA  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(e)  and  1301.54(d).  William  W. 
Malone,  M.D.,  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Deputy  Administrator 
now  enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Deputy  Administrator  finds  that 
effective  January  31, 1994,  Dr.  Malone's 
medical  license  was  suspended, 
pursuant  to  a  Consent  Agreement,  for  a 
period  of  five  years  by  the  State  of 
Arizona,  Board  of  Medical  Examiners 
(Arizona  Board).  As  a  result  of  the 
Arizona  Board's  action.  Dr.  Malone  is  no 
longer  authorized  to  prescribe,  dispense, 
administer  or  otherwise  handle 
controlled  substances  in  any  schedule 
in  the  State  of  Arizona. 

The  Deputy  Administrator  concludes 
that  the  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  State  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
823(f).  The  Deputy  Administrator  and 
his  predecessors  have  consistently  so 
held.  See  Howard  J.  Reuben,  M.D.,  52 
FR  8375  (1987);  Ramon  Pla,  M.D., 
Docket  No.  86-54,  51  FR  41168  (1986); 
Dale  D.  Shahan,  DD.S.,  Docket  No.  85- 
57,  51  FR  23481  (1986);  and  cases  cited 
therein. 

Since  Dr.  Malone  lacks  state 
authorization  to  handle  controlled 
substances,  it  is  not  necessary  for  the 
Deputy  Administrator  to  decide  the 
issue  of  whether  Dr.  Malone's  DEA 
registration  should  be  revoked  on  the 
basis  of  21  U.S.C.  824(a)(4)  and  (5),  at 
this  time. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Dr.  Malone.  Therefore,  the 
Deputy  Administrator  concludes  that 
Dr.  Malone's  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U,S.C.  823 
and  824  CFR  0.100(b)  and  0.104.  hereby 
orders  that  DEA  Certificate  of 
Registration.  AM5467849,  previously 
issued  to  William  W.  Malone,  M.D.,  be, 
and  it  hereby  is,  revoked,  and  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 


are,  denied.  This  order  is  effective  April 
6, 1995. 

Stephen  H.  Greene, 

Deputy  Administrator 

Dated:  March  1.1995. 
|FR  Doc.  95-5455  Filed  3-6-95;  8:45  am) 

BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rTA-W-30,731J 

The  Hanover  Shoe  Company,  Franklin 
and  Marllnton.  West  Virginia;  Notice  of 
Termination  of  Investigation 

•  Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  13, 1995  in 
response  to  a  worker  petition  which  was 
filed  on  February  13, 1995  on  behalf  of 
workers  at  The  Hanover  Shoe  Company, 
Franklin  &  Marlinton,  West  Virginia. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-730,715-6). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  17th  day  of 
February.  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-5535  Filed  3-6-95:  8:45  am) 

BILLING  CODE  4S10-30-M 


[TA-W-30,  634] 

Illinois  Masonic  Hospital,  Chicago, 
Illinois;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  9. 1995  in  response 
to  a  worker  petition  which  was  filed  on 
January  9, 1995. 

The  investigation  revealed  that  there 
was  no  available  information  regarding 
the  employment  of  the  single  petitioner 
at  Illinois  Masonic  Hospital,  Chicago, 
Illinois  or  at  other  employers  listed  on 
the  petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC  this  17th  day  of 
February,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemplo\Tnent 
Services,  Office  of  Trade  Adjustmen  t 
Assistance. 

[FR  Doc.  95-5534  Filed  3-6-95;  8:45  am) 

BILUNG  CODE  451(K»-M 
» 

[TA-W-30,668] 

Venus  Fashions,  incorporated, 
Hoboken,  New  Jersey;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  28, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Venus 
Fashions,  Incorporated,  Hoboken,  New 
Jersey. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington.  DC  this  17th  day  of 
February,  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemplo\ment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  95-5533  Filed  3-6-95:  8:45  am| 

BILLING  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 

Appendix 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  venting  writh  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  17, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  17, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  21st  day  of 
February,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  8-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Wfrekraft  Industries,  Inc.  (Co) , 

Boeing  of  Portland  (Wkrs) , 

Advanced  imaging  Technokjgy  (Co.)  

Transportation  Manufacturing  Corp.  (Wkr) 

GkJia  Pasta  Co  (BCT) 

Thermal  Laminates  Corp.  (Wkrs) 

Editorial  America,  SA  (Wkrs)  

Kay  Lynn  Sportswear,  Inc.  (Wkrs)  

Halbar  Enterprises  (Co.)  

Bristol  Myers  SquibbOCAW 

Berkeley  Belt,  Inc.  (ILGWU) 

Fashion  Button  (ILGWU) 

Visador  Company  (PMSD) 

Techmedica,  Inc.  (Wkrs) „ 

UDT  Sensors,  Inc.,  (Wkrs) 

Philips  Components/Mineral  Wells  (Wkrs) 
CMS  Gilbfeth  Packaging  System  (Wkrs) .. 

Xerox  Corporation  (ACTWU)  , 

W.E.  Kautenberg  Co  (Wkrs)  

Touch  of  Elegance,  Inc.  (Co) 

Kennametal,  Inc.  (Wkrs)  

Motor  Coach  Industries  (Wkrs) 


Location 


Marion,  OH 

Portland,  OR , 

Toms  River,  NJ  

Roswell,  NM  

Buffalo,  NY  

Stevenson,  WA 

Virginia  Gardens,  FL 

Palestine,  TX 

Falmouth,  ME 

North  Brunswick,  NJ 

New  York,  NY 

New  Yori«,  NY 

Tacoma,  WA 

Camarilo,  CA 

El  Paso,  TX  

Mineral  Welts,  TX  .... 

Kingston,  PA 

Oak  Brook,  IL 

Freeport.  IL 

Honand,  Ml  

El  Paso,  TX  

Roswell,  NM  


Date  re- 
ceived 


02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 

02/21/95 
02/21/95 

02/21/95 
02/21/95 
02/21/95 

02/21/95 

02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 

02/21/95 


Date  of 
petition 


02/09/95 
02/02/95 
02/03/95 
02/03/95 
02/07/95 
01/22/95 
02/11/95 
02/02/95 
02/07/95 


Petltkjn 
No. 


02/03/95 


30.740 
30,741 
30,742 
30.743 
30,744 
30,745 
30,746 
30,747 
30,748 


Articles  produced 


02/03/95 

30,749 

02/10/95 

30.750 

02/10/95 

30,751 

02/07/95 

30.752 

02/07/95 

30,753 

01/30/95 

30,754 

02/10/95 

30.755 

02/03/95 

30.756 

12/07/95 

30,757 

01/25/95 

30,758 

02/16/95 

30,760 

02/16/95 

30,760 

30,761 


Electrical  Wiring. 

Aircraft 

Printer  Rit)tx>n  Cassettes. 

Buses. 

Macaroni  and  Noodles. 

Molded  Composite 

Magazines. 

Ladies'  Pants. 

Design  Ladies'  Sports- 
wear. 

Drugs  and  Vitamins. 

Ladtes'  Belts. 

Covered  Buttons. 

Glass  for  Home  Fixtures. 

Orthopedk;  Implants  &  In- 
struments. 

Opt-Electric  Medical  Diag- 
nostic Equip. 

Electronic  Components. 

Packaging  Machinery. 

Duplicating  Equipment 

Brooms  and  Brusties. 

Silk  Ftoral  Designs. 

Servk»— Sales,  Ware- 
house, Distrllxjtion. 

Buses. 
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|FR  Doc.  95-5531  Filed  3-^95;  8:45  am) 

BILLING  COOE  4S10-40-M 


rTA-W-30.523] 

Xerox  Corporation,  Canadian,  Latin 
American  Manufacturing  Organization, 
Pittsford,  New  York;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  January  26, 
1995.  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance,  TAA.  The  denial  notice  was 
issued  Oil  January  12, 1995  and 
published  in  the  Federal  Register  on 
February  10, 1995  (60  FR  8061). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justiHed  reconsideration  of  the 
decision. 

Investigation  flndings  show  that  the 
workers  of  Canadian  Latin  American 
Manufacturing  Organization  (CLAMO) 
of  Xerox  Corporation  in  Pittsford,  New 
York  do  not  produce  an  article  within 
the  meaning  of  the  Trade  Act.  The 
workers  instead  perform  engineering 
and  support  services  for  articles 
produced  overseas. 

Only  in  very  limited  circumstances 
are  service  workers  certified  for  TAA, 
namely,  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  a  certification  for  TAA. 
(Emphasis  supplied).  These  conditions 
were  not  met  for  the  CLAMO  workers  of 
Xerox  in  Pittsford,  New  York. 

The  workers  at  the  Office  of 
Document  Products  in  Henrietta,  New 
York  were  certified  because  their 
services  were  in  direct  support  of  the 
production  done  at  Xerox'  Webster, 
New  York  plant  whose  workers  were 
certified  under  petition  TA-W-29.744 

The  Trade  Act  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
produced  an  article  and  experienced  a 
decline  in  sales  or  production  and 
emplo\Tnent  as  a  result  of  increased 


imports  of  like  or  directly  competitive 
products. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  February,  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-5532  Filed  3-6-95;  8:45  am) 

BILLING  COOE  4510-00-M 

Mine  Safety  and  Health  Administration 

Advisory  Committee;  Establishment 

AGENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice;  extension  of  comment 

period. 

StJMMARY:  In  response  to  comments  from 
the  mining  community,  the  Mine  Safety 
and  Health  Administration  (MSHA)  is 
expanding  the  membership  of  its 
proposed  advisory  committee  to 
eliminate  pneumoconiosis  among  coal 
miners.  To  allow  time  for  the  mining 
community  to  respond  to  this  change, 
MSHA  is  extending  the  comment  period 
on  the  establishment  of  the  advisory 
committee. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1995. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Standards,  Regulations  and 
Variances,  MSHA,  Room  631,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 
January  31, 1995,  the  Secretary  of  Labor 
published  a  notice  in  the  Federal 
Register  (60  FR  5947)  announcing  the 
establishment  of  an  advisory  committee 
on  the  elimination  of  pneumoconiosis 
among  coal  miners.  Comments 
regarding  the  establishment  of  the 
committee  were  due  on  March  1, 1995, 
as  indicated  in  a  notice  extending  the 
comment  period  published  on  February 
17, 1995  (60  FR  9411). 

In  the  January  1995  notice,  MSHA 
announced  that  there  would  be  seven 
committee  members:  one  representing 


labor,  one  representing  industry,  and 
five  persons  who  have  no  economic 
interest  in  the  industry.  In  the 
comments  received  to  date,  several 
members  of  the  mining  community 
requested  that  the  committee  be 
expanded  to  include  two  labor 
representatives  and  two  industry 
representatives.  In  response  to  these 
comments,  MSHA  has  amended  the 
proposed  charter.  With  this  notice, 
MSHA  is  announcing  a  nine-person 
advisory  committee:  two  representing 
labor,  two  representing  industry,  and 
five  persons  who  have  no  economic 
interest  in  the  industry.  To  allow 
persons  sufficient  time  to  comment  on 
this  change,  MSHA  is  extending  the 
comment  period  until  March  17, 1995. 

Dated:  March  2. 1995. 
Andrea  M.  Hricko, 

Deputy  Assistant  Secretary  for  Mine  Safety 

and  Health. 

(FR  Doc.  95-5568  Filed  3-2-95;  3:40  pm] 

BILUNG  CODE  4510-'*3-P 


NATIONAL  EDUCATION  GOALS 
PANEL 

National  Education  Goals  Panel 
Meeting 

agency:  National  Education  Goals 

Panel. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

DATES:  March  13, 1995  from  1  p.m.-3 
p.m. 

ADDRESSES:  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  N.W.,  Salon  G, 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Noemi  Friedlander,  Deputy  Director, 
1850  M  Street,  NW.,  Suite  270, 
Washington,  DC  20036.  Telephone: 
(202)  632-0952. 

SUPPLEMENTARY  INFORMATION:  The 
National  Education  Goals  Panel,  a 
bipartisan  panel  of  governors,  members 
of  the  Administration,  members  of 
Congress  and  state  legislators,  was 
created  to  monitor  and  report  annually 
to  the  President,  Governor  and  Congress 
on  the  progress  of  the  nation  toward 
meeting  the  National  Education  Goals 
adopted  by  the  President  and  Governors 
in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  agenda  includes  a 
discussion  of  the  evolving  role  and 
impact  of  national  academic  standards 


and  the  role  of  the  Goals  Panel  in 
promoting  their  use. 

Dated:  March  1. 1995. 
Ken  Nelson, 

Executive  Director.  National  Education  (iouls 

Panel. 

IFR  Doc.  95-5548  Filed  3-6-95;  8:45  ami 

BILLING  CODE  4010-01-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  III  Tribal 
Gaming  Ordinances 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

SUMMARY;  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Lambert  at  (202)  632-7003.  or 
by  facsimile  at  (202)  632-7066  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulator  Act  (IGRA)  25 
U.S.C.  2701  et  seq.,  was  signed  into  law 
on  October  17,  1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission^.  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  II  and 
class  III  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January  22, 1993)),  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C. 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission.  1850  M  St.,  NW,  Suite 
250,  Washington,  DC  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  III 
gaming  for  the  following  Indian  tribes: 


Absentee — Shawnee  Tribe  of  Oklahoma 

Big  Lagoon  Rancheria 

Coast  Indian  Community  of  the 

Resighini  Rancheria 
Coeur  d'Alene  Tribe 
Colorado  River  Indian  Tribes 
Colusa  Band  of  Wintun  Indians 
Confederated  Tribes  of  the  Grande 

Ronde 
Indian  Community 
Confederated  Tribes  of  the  Siletz 

Reservation 
Confederated  Tribes  and  Bands  of  the 

Yakima  Nation 
Coushatta  Tribe  of  Louisiana 
Cow  Creek  Band  of  Umpqua  Indians 
Devils  Lake  Sioux  Tribe 
Eastern  Band  of  Cherokee  Indians 
Flandreau  Santee  Sioux  Tribe 
Fort  McDermitt  Paiute — Shoshone 
Grand  Traverse  Band  of  Ottawa/ 

Chippewa  Indians 
Hannahville  Indian  Community 
Kootenai  Tribe  of  Idaho 
Las  Vegas  Paiute  Tribe 
Lummi  Nation 
Mashantucket  Pequot  Tribe 
Miami  Tribe  of  Oklahoma 
Modoc  Tribe  of  Oklahoma 
Mohegan  Tribe  of  Indians  of 

Connecticut 
Oneida  Tribe  of  Indians  of  Wisconsin 
Pala  Band  of  Mission  Indians 
Ponca  Tribe  of  Nebraska 
Prarie  Band  Potawatomi 
Pueblo  of  Acoma 
Pueblo  of  Pojoaque 
Pueblo  of  San  Felipe 
Pueblo  of  Sandia 
Pueblo  of  Santa  Ana 
Pueblo  of Tao 
Pueblo  of  Tesuque 
Puyallup  Tribe  of  Indians 
San  Manuel  Band  of  Mission  Indians 
Santa  Rose  Band  of  Tachi  Indians 
Sault  Ste.  Marie  Tribe  of  Chippewas 
Seminole  Tribe 
Shoshone-Bannock  Tribes 
Squaxin  Island  Tribe 
Sycuan  Band  of  Mission  Indians 
Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation 
Tyme  Maidu  Tribe  of  the  Berry  Creek 

Rancheria 
Upper  Sioux  Community 
Wyandotte  Tribe  of  Oklahoma 
Upper  Skagit  Indian  Tribe 
Harold  A.  Monteau. 
Cluiirnmn. 
IFK  Doc.  95-5478  Filed  3-«i-95;  8:45  anil 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  Co.  et 
al.,  Perry  Nuclear  Power  Plant,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  the  Cleveland  Electric 
Illuminating  Company,  et  al.  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  No.  1  (PNPP). 
located  in  Lake  County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
Technical  Specifications  (TS)  to  make 
them  consistent  with  the  current 
requirements  of  part  55  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
part  55),  to  delete  training  requirements 
that  have  been  superseded  by  10  CFR 
50.120,  and  to  allow  an  Operations 
Middle  manager  to  hold  a  PNPP  Senior 
Reactor  Operator  (SRO)  license  in  lieu 
of  the  Operations  Manager. 

The  proposed  action  is  in  accordance 
.with  the  licensee's  applications  for 
amendment  dated  September  27,  1993, 
and  December  16,  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action,  in  the  form  of 
TS  amendments  is  needed  because 
training  and  qualification  requirements 
have  evolved  over  the  past  few  years 
resulting  in  the  obsolescence  of  some  TS 
requirements.  In  addition,  the 
ahemative  of  allowing  an  Operations 
middle  manager  to  hold  a  PNPP  SRO 
license  would  allow  the  Operations 
Manager  to  return  to  normal  duties 
following  classroom  training  to  continue 
with  efforts  to  improve  the  operational 
performance  of  PNPP. 

Emirnnmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  changes 
to  the  facility,  to  the  training 
requirements,  or  to  the  intent  of  the 
qualification  requirements  as  a  result  of 
the  proposed  license  amendment. 

Accoringly.  the  NRC  staff  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potentiji 
nonradiologiciil  impacts,  the  proposed 
action  does  not  nffurt  the 
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nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  NRC  staff  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Pmposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  changes 
to  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Perry  Nuclear  Power 
Plant,  Units  1  and  2.  documented  in 
NUREG-0884. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  State  of 
Ohio  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
of  Ohio  official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  hirther  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  September  27, 1993,  and 
December  16,  1994,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street. 
N\V.  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Perry  Public  Library,  3753  Main 
Street.  Perry.  Ohio  44081. 

Dated  at  Rockville,  MD..  this  2Bth  day  of 
February  1995. 

For  the  Nuclear  Regulatory  Commission. 
|on  B.  Hopkins,  Sr., 

Project  Manager.  Project  Directorate  III-3, 
Division  of  Reactor  Project— UV IV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-5493  Filed  3-6-95;  8:45  am] 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  72nd 
meeting  on  March  15-16. 1995.  in  Room 


T-2B1. 11545  Rocl(ville  Pike.  Rockville. 
Maryland.  The  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
portions  that  may  be  closed  to  discuss 
information  and  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 

5  U.S.C.  522b(c)(6). 

The  agenda  for  this  meeting  shall  be 
as  follows:  Wednesday  and  Thursday, 
March  15  and  16,  1995— 8:30  a.m.  until 

6  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  DOE'S  Program  Approach— The 
Committee  will  hear  presentations  and 
hold  discussions  with  representatives  of 
the  Department  of  Energy  and  the  NRC 
staff  on  DOE's  program  approach  for  a 
site  suitability  determination  at  the 
Yucca  Mountain  site. 

B.  DOE's  Engineered  Barrier  System 
Program — The  Committee  will  hear 
presentations  and  hold  discussions  with 
representatives  of  the  Department  of 
Energy  and  the  NRC  staff  of  DOE's 
efforts  to  design  an  engineered-barrier 
system  for  the  proposed  high-level 
radioactive  waste  repository. 

C.  Disposal  of  Baghouse  Dirt — ^The 
Committee  will  hear  a  presentation  by 
the  NRC  staff  on  the  issues  associated 
with  the  management  and  disposal  of 
the  mixed  waste  which  is  created  when 
scrap  steel  being  recycled  in  an  electric 
arc  furnace  becomes  inadvertently 
contaminated  by  a  cesium  source.  The 
Florida  Steel  Corporation  will  also 
address  the  Committee  on  this  issue. 

D.  Branch  Technical  Position  on  Low- 
Level  Radioactive  Waste  Performance 
Assessment — The  Committee  will 
review  issues  associated  with  the  NRC 
staffs  Branch  Technical  Position  on 
Low-Level  Radioactive  Waste 
Performance  Assessment  as  outlined  in 
a  recent  Commission  paper. 

E.  Groundwater  Travel  Time — ^The 
Committee  will  review  the  approach 
proposed  by  the  NRC  staff  for 
compliance  evaluation  associated  with 
the  groundwater  travel  time  requirement 
in  10  CFR  part  60.  Presentations  will 
also  be  made  by  ACNW  consultants 
regarding  their  views  on  this  topic. 

F.  Meet  with  the  Director,  NRC's 
Division  of  Waste  Management,  Nuclear 
Materials  Safety  6-  Safeguards— The 
Director  will  provide  information  to  the 
Committee  on  current  waste 
management  issues,  which  may  include 
the  status  of  site  characterization  work 
at  the  Yucca  Mountain  site,  and  preview 
staff  development  of  a  technical 
position  on  expert  judgment. 

G.  Radiological  Criteria  for 
Decommissioning  {tentative) — ^Tbe 
Committee  will  hear  presentations  and 
hold  discussions  with  the  NRC  staff  on 


a  proposed  rule  on  radiological  criteria 
for  decommissioning  of  NRC  licensed 
facilities.  A  comparison  will  be  made  of 
this  proposed  rule  and  EPA's  proposed 
Standards  for  Land  Disposal  of  Low- 
Level  Radioactive  Waste. 

H.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  proposed 
reports  on  issues  considered  during  this 
meeting  and.  as  time  permits,  safety 
goals  applicable  to  nuclear  waste 
disposal  and  generic  issues  involving 
the  direction  of  radioactive  waste 
research. 

I.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  working 
groups.  The  Committee  will  also  discuss 
organizational  and  personnel  matters 
related  to  the  selection  of  new  ACNW 
members  and  ACNW  staff.  A  portion  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C 
552b(c)(6). 

J.  Miscellaneous — ^The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  7, 1994  {59  FR  51219).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
maybe  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
fneeting.  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 


Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301/415-7360),  between  7:30 
a.m.  and  4:15  p.m.  EST. 

Dated:  February  28,  1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-5496  Filed  3-6-95:  8:45  am] 
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Regulatory  Information  Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  objectives  of  the 
conference  are  to  give  the  licensees  and 
the  public  insights  into  our  approach  to 
safety  regulations  and  to  provide  a 
fonim  for  feedback  from  those  in 
attendance  on  their  concerns  about  our 
overall  approach,  as  well  as  feedback  on 
differences  that  may  exist  on  technical 
issues.  NRC  staff  will  provide 
information  regarding  on-going 
programs  and  potential  new  initiatives 
as  a  basis  for  discussion. 

Discussions  will  proceed  from  general 
(i.e.,  the  plenary  sessions)  to  specific 
issues  (i.e.,  the  breakout  sessions),  with 
emphasis  on  plant  operations  and  the 
NRC  view  of  these  operations  based  on 
experience  in  carrying  out  its  regulatory 
mission.  Three  plenary  sessions  are 
planned,  two  of  which  will  be  followed 
by  breakout  sessions  that  will  include 
presentations  by  the  NRC  staff  and 
industry  representatives. 

DATES:  Conference  will  be  held  Mav  9- 
10,  1995. 

ADDRESSES:  The  conference  will  be  held 
at  the  CrowTie  Plaza  Hotel,  1750 
Rockville  Pike,  Rockville,  MD  20352. 
Telephone:  (301)  468-1100  FAX  (301) 
468-0163  (Refer  to  Group  REG). 
FOR  REGISTRATION  INFORMATION  CONTACT: 
ES  Inc..  by  facsimile  on  (202)  835-0118 
or  by  phone  on  (202)  835-1585. 
PARTICIPATION:  This  conference  is  open 
to  the  general  public;  however,  advance 
registration  is  required  by  April  24, 
1995.  The  following  is  the  preliminary 
program  for  the  conference: 

Tuesday,  May  9, 1995— (8:30  a.m.-5:15  p.m.) 

1.  Welcome  and  Introductory  Remarks — 
William  T.  Russell,  Director  Office  of 
Nuclear  Reactor  Regulation 


2.  Morning  Plenary  Session:  Regulaton- 

Trends 

3.  Breakout  Sessions: 

1  On-Line  Maintenance  and  Maintenance 
Rule 

2.  Steam  Generator  Issues 

3  Probabilistic  Risk  Assessment  Policv  and 
Implementation  Plan 

4.  10  CFR  Part  54— License  Renewal 
Rulemaking  and  10  CFR  Part  Si- 
Environmental  Protection  Rulemaking 
for  License  Renewal 

4.  Post-Luncheon  Speaker:  0)mmissioner 

Kenneth  C.  Rogers 

5.  Afternoon  Plenary  Session:  Regional 

Administrator  Panel  Issues: 

1.  Inspection  Planning.  Oversight,  and 
Followup 

2.  Cost  Reduction  and  Safety 

3.  Feedback  Report  on  Inspector 
Professionalism 

4.  Systematic  Assessment  of  Licensee 
Performance  Process 

6.  Breakout  Sessions: 

1.  Outage  Planning  and  Shutdown  Risk 
2. 10  CFR  Part  52— Advanced  Reactors/ 
Design  Certification 

3.  Regulatory  Process  Improvements 
(Commitment  Management  and  Cost 
Beneficial  Licensing  Actions) 

4.  Boiling  Water  Reactor  Internals  Cracking 

7.  Dinner  Speaker:  Commissioner  E.  Gail  de 

Planque 

Wednesday.  May  10. 1995 — (8:00  a.ra.-4:30 
p.m.) 

1.  Breakout  Sessions: 

1.  NRC/Licensee  Interface  and 
Communications,  Region  I 

2.  NRC/Licensee  Interface  and 
Communications,  Region  II 

3.  NRC/Licensee  Interface  and 
Communications,  Region  III 

4.  NRC/Licensee  Interface  and 
Communications,  Region  IV 

2.  Breakout  Sessions: 

1.  Reactor  Vessel  Material  Issues 

2.  Spent  Fuel  Issues/Dry  Cask  Storage/ 
Independent  Spent  Fuel  Storage 
Installations/Palisades  and  Davis  Besse 
Experience 

3.  New  Source  Terra  (Design  Certification 
Application  and  Future  Applications  to 
Operating  Licenses) 

4.  Security  Issues 

3.  Post  Luncheon  Speaker:  James  M.  Taylor. 

Executive  Director  for  Operations 

4.  Breakout  Sessions: 

1.  New  Approach  to  Assessing 
Performance  Through  Inspection — the 
Integrated  Performance  Assessment 
Process  (IPAP,  formerly  CIPP) 

2.  .Self  Assessment  (Inspection  Procedures 
&  Lessons  Learned) 

3.  Standard  Technical  Specifications 

4.  Enforcement  (Notice  of  Enforcement 
Discretions)  and  Allegations 

Closing  Plenary  Session:  NRR  Executive 
Team  and  Regional  Administrators 

Note:  There  will  be  a  question  and  answer 
period  after  each  session  each  day. 

Next  year's  conference  is  scheduled  for 
April  10-11, 1996,  at  the  Capitol  Hilton 
Hotel.  Washington,  DC. 

Dated  in  Rockville,  Maryland  this  2nd  day 
of  March  1995. 


For  the  Nuclc.ir  Regulatory  Commission. 
Gary  G.  Zech, 

Chief  Planning,  Program,  and  Management 
Support  Branch.  Inspection  and  Support 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  95-5551  Filed  3-6-95;  8:45  am) 

BILLING  CODE  7590-01-M 


[Docket  No.  50-245] 

Northeast  Utilities  Millstone  Nuclear 
Power  Station,  Unit  1,  License  No. 
DPR-21;  Receipt  of  Petitions  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  Anthony 
J.  Ross  (Petitioner)  has  filed  four 
Petitions  with  the  Executive  Director  for 
Operations  requesting  that  escalated 
enforcement  action  be  taken  with  regard 
to  alleged  violations  at  Millstone 
Nuclear  Power  Station,  Unit  1. 

By  Petition  dated  December  30,  1994, 
the  Petitioner  requests  that  the  Nuclear 
Regulatory  Commission  (NRC)(1) 
"force"  Northeast  Utilities  (NU)  to 
review  all  existing  work  orders  for  the 
past  10  or  12  years,  with  NRC  oversight, 
to  ensure  that  no  quality  assurance  (QA) 
motor  and  connection  work  has  certain 
deficiencies;  (2)  assess  a  Severity  Level 
I  violation  against  NU  and  its  managers 
for  apparent  violations  of  10  CFR  50.7 
and  a  Severity  Level  III  violation  against 
a  gas  turbine  system  engineer  at 
Millstone  for  his  apparent  violation  of 
10  CFR  50.7  and  the  company's  "Code 
of  Conduct  and  Ethics";  and  (3)  institute 
sanctions  against  the  system  engineer 
and  NU  and  its  managers  for  engaging 
in  deliberate  misconduct  in  violation  of 
10  CFR  50.5.  As  grounds  for  these 
requests,  the  Petitioner  asserts  that  (1) 
work  control  and  procedure  compliance 
are  inadequate  at  Millstone,  as 
evidenced  by  the  use  of  standard 
commercial-grade  lugs  in  a  gas  turbine 
fuel  forwarding  pump  and  motor  (QA 
subsystems  of  the  emergency  gas  turbine 
generator)  that  had  apparently  been 
crimped  using  diagonal  pliers;  improper 
Raychem  splices,  cable  bend  radius,  and 
connections  in  the  connection  boxes  of 
major  safety-related  QA  equipment;  and 
non-QA  lugs  crimped  improperly  and 
installed  in  fire  protection  quality 
assurance  emergency  lights;  and  (2)  he 
had  been  subjected  to  ridicule  by  the  gas 
turbine  system  engineer  for  raising 
concerns  regarding  the  lugs  on  the  gas 
turbine  fuel  forwarding  pump  and 
motor. 

By  Petition  dated  January  2,  1995,  the 
Petitioner  requests  that  the  NRC:  (1) 
Assess  a  Severity  Level  II  violation  and 
a  Severity  Level  III  violation  against  his 
department  manager  and  first  line 
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supervisor  for  their  apparent  violations 
of  10  CFR  50.7;  (2)  institute  sanctions 
against  his  first  line  supervisor,  NU,  and 
the  Millstone  Unit  1  organization  for 
engaging  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5;  and  (3)  remove 
his  first  line  supervisor  from  his 
position  until  a  "satisfactory  solution  to 
the  falsifying  of  nuclear  documents"  by 
this  individual  can  be  achieved.  As 
grounds  for  these  requests,  the 
Petitioner  asserts  that  (1)  his  first  line 
supervisor  willfully  falsified  nuclear 
documents  in  that  he  signed  off  on  a 
surveillance  of  the  gas  turbine  battery  as 
having  met  acceptanr*  criteria  when  the 
requirements  had  not  been  met;  (2)  he 
was  "unjustly  cha.''.tised"  by  his  first 
line  supervisor  and  department  manager 
about  absenteeism,  and  his  department 
manager  threatened  him  in  a 
memorandum;  and  (3)  the  Unit  1 
organization  failed  to  enter  into  a  four- 
day  limiting  condition  for  operation  as 
required  by  technical  specifications 
when  the  operations  department  was 
notified  of  the  failed  surveillance,  in 
violation  of  10  CFR  50.5.  In  addition, 
the  Petitioner  asserts  that  a  number  of 
violations  occurred  in  1992  and  1993 
with  regard  to  the  emergency  gas 
turbine  battery,  which  have  not  been 
handled  appropriately  by  tlie  NRC  and 
NU.  and  that  the  utility  and  NRC  are 
engaged  in  an  apparent  "cover-up"  of 
the  problems. 

By  Petition  dated  January  5,  1995.  the 
Petitioner  requests  that  the  NRC 
institute  sanctions  again.st  his 
department  manager,  first  line 
supervisor,  and  two  coworkers  for 
engaging  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5.  The  Petitioner 
also  asserts  that  the  NRC  "desperately 
needs  to  conduct  an  investigation"  of 
the  procedure  violations,  and  to  audit 
the  Unit  1  maintenance  department 
measuring  and  test  equipment  (M&TE) 
folders  to  reveal  widespread  problems 
regarding  noncompliance  with  this 
procedure.  As  grounds  for  this  request. 
the  Petitioner  describes  several 
examples  of  what  he  alleges  have  been 
violations  of  procedure  WC-8.  which 
requires  that  M&TE  be  signed  out  from 
and  returned  to  a  custodian. 

By  Petition  dated  January  8,  1995.  the 
Petitioner  requests  that  the  NRC 
institute  at  least  three  sanctions  against 
his  department  manager,  and  institute 
sanctions  against  his  coworker  and 
maintenance  first  line  supervisor  for 
engaging  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5.  As  grounds  for 
this  request,  the  Petitioner  alleges  that 
on  numerous  occasions  since  January 
1994,  his  department  manager 
instructed  his  coworkers  to  shut  off  or 
turn  down  the  volume  on  the  site  paging 


system  and  site  siren  evacuation  alarm 
in  the  Unit  1  maintenance  shop,  and  his 
first  line  supervisor  and  coworker 
complied  with  this  request,  in  violation 
of  Technical  Specification  6.8.1  and 
NUREG-0654. 

The  requests  are  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  The  requests 
have  been  referred  to  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation. 

Copies  of  the  Petitions  are  available 
for  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street. 
N\V.  Washington,  DC,  and  at  the  local 
public  document  room  for  Millstone 
Unit  1  located  at  the  Learning  Resoun;e 
Center,  Thrt^^f  Rivers  Community- 
Technical  College,  Thames  Valley 
Campus,  574  New  London  Turnpike. 
Norwich,  CT  C6360. 

Ddted  at  Rotkville,  MD.  this  23kI  day  of 
February  1995. 

For  the  Nuclear  Regulatory  Commis.sion. 
William  T.  Russell, 
Director,  Office  of  the  Nucleur  Eeactnr 
RegiiUition. 
jFR  Dcjc.  95-5494  Filed  3-6-95;  8:-15  am] 
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[Docket  No.  70-27  and  License  No.  SNM- 
42  EA  94-169] 

Babcock  and  Wilcox  Company, 
Lynchburg,  Virginia;  Order  Imposing 
Civil  Monetary  Penalty 

I 

Babcock  and  Wilcox  Company 
(Licensee)  is  the  holder  of  Special 
Nuclear  Material  (SNM)  License  No. 
SNM-42  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  May  31, 1984.  The 
license  authorizes  the  Licensee  to 
possess  and  use  Special  Nuclear 
Material  in  accordance  with  the 
conditions  specified  therein. 

II 

Inspections  of  the  Licen.see's  activities 
were  conducted  on  June  1-July  1. 1994, 
July  1-8, 1994,  and  July  1— August  9, 
1994.  The  results  of  these  inspections 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  October  21. 1994.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  Violations  I.A  and 
LB. 


The  Licensee  responded  to  the  Notice 
in  two  letters,  both  dated  November  20. 
1994.  In  its  responses,  the  Licensee 
protested  the  proposed  imposition  of 
the  civil  penalty,  disagreed  with  NRC 
statements  concluding  that  the 
violations  represented  a  Severity  Level 
III  problem,  denied  Violations  LB.l, 
I.B.2,  and  U.C,  and  disagreed  with  the 
application  of  the  esf:alation  and 
mitigation  factors. 

Ill 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argurnpnt  for 
mitigation  contained  therein,  th*^  NRC 
staff  has  determined,  as  set  fon  i  iii  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  piirsuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  Licer.iico  pay  a  civil  penalty  in  the 
amount  of  S37.5<)0  within  30  days  of  the  date 
of  this  order,  by  check,  drflff,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
Mr.  James  Liebemian.  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
(kjmmission.  One  White  Flint  North,  11555 
Rockville  Pike.  Kfx:kviilp.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  .same 
address  and  to  the  Regional 
Administrator,  NRC  Region  II,  101 
Marietta  Street,  NW..  Suite  2900. 
Atlanta.  GA  30323. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
the  order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 


In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in  violation 
of  the  Commission's  requirements  set  forth  in 
Violations  I.B.I  and  LB.2,  as  set  forth  in  the 
Notice,  and 

(b)  Whether,  on  the  basis  of  such  violations 
and  the  additional  violations  set  forth  in 
Section  I  of  the  Notice  that  the  Licensee 
admitted,  this  Order  should  be  sustained. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluations  and  Conclusion 

On  October  21, 1994,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  violations  identified 
during  NRC  inspections  conducted  on  June 
1-July  1, 1994,  July  1-8, 1994,  and  July  1- 
August  9, 1994.  Babcock  and  Wilcox  Naval 
Nuclear  Fuel  Division  (Licensee)  responded 
to  the  Notice  with  a  reply  and  an  answer, 
both  dated  November  20, 1994.  The  Licensee 
admitted  Violations  I.A.I,  I.A.2,  II.A,  and 
Il.B,  denied  Violations  I.B.I,  I.B.2,  and  II.C, 
protested  the  proposed  imposition  of  the 
civil  penalty,  disagreed  with  NRC  statements 
concluding  that  the  violations  represented  a 
Severity  Level  III  problem,  and  disagreed 
with  the  application  of  the  escalation  and 
mitigation  factors.  The  NRC's  evaluations 
and  conclusion  regarding  the  Licensee's 
requests  are  as  follows: 

I.  Evaluation  of  Violations  Assessed  a  Civil 
Penalty 

Festatement  of  Violation  I.B.I 

License  Condition  No.  S-1  of  SNM-42 
requires  that  licensed  material  be  used  in 
accordance  with  statements,  representations, 
and  conditions  contained  in  Sections  I 
through  IV  of  the  application  dated  February 
22. 1982,  and  supplements  thereto. 

Section  III,  Paragraph  2.0,  of  the 
application  requires  that  the  design  of 
equipment  and  establishment  of  operating 
safety  limits  consider  the  pertinent  process 
conditions  and  known  modes  of  failure. 
Certain  conditions  may  be  deemed  incredible 
if  specifically  excluded  by  experimental 
evidence  or  design  considerations. 

Section  II,  Paragraph  3.1,  of  the  application 
states  that  the  Charge  Review  Board  (CRB) 
reviews  the  effect  on  nuclear  crificality 
safety,  radiation  protection,  and  other 
regulatory  requirem.ents  of  new  and  revised 
facilities,  equipment  and  processes  involving 
special  nuclear  material  and  ensures 
appropriate  safety  controls  arc  considered. 

Contrarj'  to  the  above,  pertinent  process 
conditions  and  known  modes  of  failure  were 
not  adequately  considered  in  establishing 
operating  safety  controls  or  limits  in  that: 

1.  On  June  7, 1990,  the  CRB  reviewed  and 
approved  License  Evaluation  Request  89-155 
based  on  a  nuclear  criticality  safety  analysis 
of  acceptable  material  types,  but  failed  to 
consider  pertinent  process  conditions  related 


to  the  operation  of  the  drum  counter  system 
that  were  not  excluded  by  experimental 
evidence  or  design  considerations.  This 
resulted  in  a  failure  to  accurately  measure 
quantities  of  U-235  in  2-liter  bottles. 

Summary  of  Licensee's  Response  to  Violation 
I.B.I 

In  its  reply  to  the  Notice,  the  Licensee 
denies  that  a  violation  occurred  as  stated. 
The  Licensee  states  that  its  nuclear  criticality 
safety  (NCS)  evaluation  did  consider 
pertinent  process  conditions  and  known 
modes  of  failure  in  establishing  operating 
safety  limits  for  the  low-level  dissolution 
process  in  Uranium  Recovery,  and  that  the 
Nuclear  Licensing  Board  (NLB),  now  CRB, 
did  review  the  effect  on  NCS  firom  processing 
materials  measured  by  the  drum  counter  in 
low-level  dissolution  and  did  ensure  that 
appropriate  safety  controls  were  considered. 
The  Licensee  states  that  its  Licensee 
Evaluation  Request  89-155  was  submitted, 
evaluated,  and  approved  on/y  because  of  the 
drum  counter  measurement  problem  which 
resulted  in  the  low-level  dissolution  NCS 
limit  being  exceeded  in  1989  and  that  the 
purpose  of  the  NCS  evaluation  and  NLB 
review  and  approval  was  to  consider  the 
pertinent  process  conditions  and  known 
modes  of  failure  identified  by  the  1989 
problem.  The  Licensee  also  states  that  the 
violation  statement  that  pertinent  process 
conditions  and  known  modes  of  failure  were 
not  considered  cannot  be  true  since  these 
were  the  only  issues  that  were  considered. 

The  Licensee  further  suggests  that  the 
evaluation  was  adequate  in  that  the  LER 
requested  approval  of  processing  only  certain 
material  types  in  low-level  dissolution  based 
on  drum  count  measurements  and  only  those 
types  were  approved  for  processing  based 
upon  the  information  in  the  LER.  Further,  the 
Licensee  states  that  none  of  these  material 
types  were  inaccurately  measured  by  the 
drum  counter  subsequent  to  the  approval, 
and  the  processing  of  these  material  types 
did  not  result  in  NCS  limit  violations. 

The  Licensee  states  that  the  scope  of  the 
LER  was  the  use  of  drum  counter 
measurements  to  comply  with  NCS  limits  for 
low-level  dissolution  artd  that  no  restraints 
were  placed  on  the  measurement  of  materials 
when  the  LER  was  approved;  rather, 
restraints  were  placed  only  on  the  use  of  the 
measurements.  The  Licensee  states  that 
restraints  on  measuring  materials  by  drum 
counting  would  be  inappropriate.  The 
Licensee  adds  that  the  primary  purpose  of 
the  drum  counter  is  to  measure  materials  for 
material  control  and  accountability  and  that 
the  accuracy  of  the  dram  counter 
measurements  is  not  a  safety  issue  unless  the 
mea.surements  are  used  to  meet  safety  limits. 
The  Licensee  adds  that  the  NLB 
appropriately  prohibited  the  use  of  the 
measurements  of  certain  material  tvpes  to 
meet  safety  limits  for  low-level  dissolution, 
but  also  appropriately  did  not  prohibit  the 
measurement  of  any  materials  using  the 
drum  counter. 

NRC  Evaluation  of  Licensee's  Response  to 
Violation  I.B.I 

The  NRC  does  not  agree  with  the 
Licensee's  statements  that  the  Licensee 


considered  pertinent  process  conditions  and 
known  modes  of  failure  in  establishing 
operating  safety  limits  for  the  low-level 
dissolution  process  in  Uranium  Recovery-  and 
that  the  NLB  reviewed  the  effect  on  NCS  of 
the  approval  of  processing  materials 
measured  by  the  drum  counter  in  low-level 
dissolution.  The  Licensee  was  presented  with 
a  known  mode  of  failure  regarding  a  system 
that  was  used  to  demonstrate  compliance 
with  NCS  limits.  The  known  mode  of  failure 
was  that  the  drum  counter  measurements 
could  underestimate  the  amount  of  U-235  in 
a  container 

The  Licensee  failed  to  consider  pertinent 
process  conditions  such  as  scrap/waste 
generation,  packaging,  labeling,  and  storage 
that  could  affect  the  drum  counter  systems 
U-235  measurement  accuracy  and,  therefore, 
did  not  ensure  that  pertinent  and  appropriate 
operating  safety  controls  were  considered  to 
prevent  the  known  failure.  Thus,  the  review 
and  approval  of  LER  89-155  was  not 
considered  adequate  in  establishing 
operating  NCS  controls  or  limits. 

With  respect  to  the  Licensee's  statement 
regarding  the  adequacy  of  its  review  of  LER 
89-155,  the  NRC  notes  that  the  review  of  the 
specific  items  in  the  single  LER  as  presented 
may  have  been  adequate  for  the  very  narrow 
and  limited  conditions  of  the  LER  presented; 
however,  the  license  requires  the  Licensee  to 
consider  pertinent  process  conditions  and 
known  modes  of  failure  in  establishing  NCS 
safety  controls  and  limits  and  the  Licensee 
failed  to  consider  such  conditions  and 
known  modes  of  failure. 

The  NRC  agrees  with  the  Licensee's 
statement  that  the  primary  purpose  of  using 
the  dnun  counter  is  to  measure  materials  for 
material  control  and  accountability. 
However,  in  this  case  the  Licensee  was 
relying  on  the  drum  counter  measurements  to 
ensure  that  NCS  limits  were  not  exceeded. 
Given  the  nature  of  the  Licensees  use  of  the 
measurements,  the  Licensee  did  fail  to 
consider  all  failure  modes  that  were  not 
specifically  excluded  by  experimental 
evidence  or  design  considerations  because, 
despite  the  Licensee's  knowledge  that  drum 
counter  mesaurements  were  inaccurate,  such 
measurements  were  used  for  estimating 
quantities  of  U-235  in  2-liter  bottles. 

The  NRC  concludes  that  the  Licensee  did 
not  provide  bases  to  withdraw  the  violation: 
therefore,  the  violation  occurred  as  stated. 

Restatement  of  Violation  I.B.2 

License  Condition  No.  S-1  of  SN'M-42 
requires  that  licensed  material  be  used  in 
accordance  with  statements,  representations, 
and  conditions  contained  in  Sections  I 
through  IV  of  the  application  dated  Februar>' 
22, 1982,  and  supplements  thereto. 

Section  III,  Paragraph  2.0.  of  the 
application  requires  that  the  design  of 
equipment  and  establishjnent  of  operating 
safety  limits  consider  the  pertinent  process 
conditions  and  known  modes  of  failure. 
Certain  conditions  may  be  deemed  incredible 
if  specifically  excluded  by  experimental 
evidence  or  design  considerations. 

Section  II,  Paragraph  3.1,  of  the  application 
states  that  the  Change  Review  Board  (CRB) 
reviews  the  effect  on  nuclear  criticality 
safety,  radiation  protection,  and  other 
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regulatory  requirements  of  new  and  revised 
facilities,  equipment  and  processes  involving 
special  nuclear  material  and  ensures 
appropriate  safety  controls  are  considered. 
Contrary  to  the  above,  pertinent  process 
conditions  and  known  modes  of  failure  were 
not  adequately  considered  in  establishing 
operating  safety  controls  or  limits  in  that: 
2.  From  March  1989  through  November 
1990,  the  CRB  reviewed  drum  counter 
evaluations  that  revealed  measurement 
problems  associated  with  material  tjpe  and 
container  fill  level,  but  failed  to  establish 
requirements  for  remeasurement  of  materials 
previously  measured  by  the  drum  counter 
and  stored  at  the  facility. 

Summary  of  Licensee's  Response  to  Violation 
I.B.2 

In  its  reply  to  the  Notice,  the  Licensee  does 
not  agree  that  this  violation  relates  to  the 
stated  requirements.  The  Licensee  further 
states  that  the  need  for  remeasurement  of 
materials  in  1990  was  neither  a  part  of 
equipment  design  or  the  establishment  of 
safety  limits  nor  a  part  of  the  consideration 
of  safety  controls  for  low-level  dissolution. 
The  Licensee  further  states  that  the  NLB  is 
chartered  to  review  and  approve  new  or 
modified  focilities,  equipment,  and  processes 
and  that  it  is  not  chartered  to  investigate 
safety  problems  or  require  actions  to  resolve 
safety  problems.  The  Licensee  maintains  that 
the  review  and  approval  of  changes  to  the 
low-level  dissolution  process  did  not  impact 
the  safety  of  material  storage  and.  therefore, 
the  need  for  remeasurement  of  material  was 
not  within  the  charter  of  the  NLB. 

The  Licensee  states  that  no  information 
was  presented  to  the  NLB  which  indicated  a 
need  for  remeasurement  of  scrap  materials  in 
storage.  The  Licensee  states  that  the  materials 
which  were  in  storage  and  had  not  been 
acceptably  measured  were  never  identified 
during  the  evaluation,  review,  and  approval 
process,  and.  therefore,  there  appeared  to  be 
no  need  for  remeasurement. 

The  Licensee  acknowledges  that  there  were 
deficiencies  related  to  the  problems 
discussed,  including  the  inaccurate 
measurements.  However,  the  Licensee 
indicates  that  these  deficiencies  did  not 
constitute  the  violation  as  stated. 

NRC  Evaluation  of  Licensee's  Response  to 
Violation  IB.2 

The  Licensee  appears  to  take  the  wording 
of  the  violation  out  of  context  in  that  the 
Licensee  has  argued  that  the  NLB  is  only 
responsible  for  considering  information 
contained  in  LERs.  The  NLB,  or  another  body 
of  the  Licensee's  organization,  should  have 
established  requirements  for  remeasurement 
of  materials  previously  measured  by  the 
drum  counter  and  stored  at  the  facility.  The 
Licensee's  argument  further  heightens  the 
NRC's  concern  as  to  whether  the  Licensee 
has  an  oversight  organization  that  is  charged 
with  this  responsibility.  In  addition,  the 
argument  points  out  that  such  narrow  views 
are,  in  part,  the  reason  for  the  Licensee's 
continued  NCS  problems  (i.e.,  exceeding 
NCS  limits).  The  license  requires  the 
Licensee  to  review  the  effect  on  NCS  of  new 
and  revised  processes  involving  special 
nuclear  material  (SNM)  and  to  ensure  that 
appropriate  safety  controls  are  considered. 


During  a  review  of  revised  drum  counting 
processes,  the  NLB  was  presented  with 
evidence  that  demonstrated  problems  existed 
which  were  associated  with  drum  counter 
measurement  accuracy.  The  NLB  was, 
therefore,  required  to  review  the  effect  on 
NCS  of  items  or  processes  that  were  using 
drum  counter  measurement  results  to 
deomonstrate  compliance  with  NCS  limits. 
Such  a  review  should  have  included  drum 
counter  measurement  results  or  materials 
stored  in  55-gallon  drums  used  to 
demonstrate  compliance  with  the  NCS  limit 
of  350  grams  of  U-235  per  drum. 

The  NRC  concludes  that  the  Licensee  did 
not  provide  bases  to  withdraw  the  violation; 
therefore,  the  violation  occurred  as  stated. 

n.  Evaluation  of  Violation  not  assessed  a 
Civil  Penalty.  ResUtement  of  Violation  U.C 

License  Condition  No.  S-1  of  SNM-42 
requires  that  licensed  material  be  used  in 
accordance  with  statements,  representations, 
and  conditions  contained  in  Sections  I 
through  IV  of  the  application  dated  February 
22. 1982  and  supplements  thereto. 

Section  II,  Paragraph  10.4  of  the 
application  requires  the  retention  of  records 
of  Change  Review  Board  (CRB)  actions  for  the 
longer  of  either  two  years  or  six  months  after 
termination  of  the  operation. 

Contrary  to  the  above,  as  of  June  29. 1994, 
records  associated  with  License  Evaluation 
Request  (LER)  89-124,  which  provided  the 
basis  for  a  CRB  action  on  LER  89-155, 
approving  the  counting  of  partially-filled 
bottles  on  the  drum  counter  (an  operation 
that  was  currently  being  performed),  were 
not  retained  and  the  operation  had  not  been 
terminated. 

Summary  of  Licensee's  Response  to  Violation 

lie 

In  its  reply,  the  Licensee  denies  that  the 
violation  ocoirred  as  stated.  The  Licensee 
states  that  the  NLB  (now  CRB)  took  no  action 
with  regard  to  LER  89-124  because  it  was 
withdrawn  and  no  information  associated 
with  LER  8»-124  formed  a  basis  for  any  NLB 
action  on  LER  89-155. 

NRC  Evaluation  of  Licensee's  Response  to 
Violation  Il.C 

The  Licensee's  license  requires  the 
retention  of  records  of  NLB  actions.  The  LER 
89-155  file  contains  a  document  which 
reads:  "Subject:  Low-Level  Dissolving  of 
Partial  Containers,  Reference:  LER  89-124." 
This  document  states  that  the  subject  LER 
contained  a  description  of  all  types  of 
material  normally  processed  in  the  low-level 
dissolvers  and  the  means  used  to  ensure 
nuclear  safety  while  processing  the  various 
types  of  material.  The  document  also  states: 
"After  a  thorough  review  of  all  the  material 
presented  in  the  LER  (89-1241  it  was 
concluded  (emphasis  added]  by  the  Nuclear 
Licensing  Board  that  processing  of  partial 
containers  was  not  the  main  area  of 
concern."  Therefore,  the  NLB  did  consider 
information  from  LER  89-124  in  its  review  of 
LER  89-155.  However,  the  LER  89-155  file 
does  not  contain  any  of  the  material  that  was 
thoroughly  reviewed  and  used  as  the  basis 
for  the  NLB  to  conclude  that  processing  of 
partial  bottles  was  not  the  main  area  of 
concern  in  the  approval  of  LER  89-155. 


The  NRC  concludes  that  the  Licensee  did 
not  provide  bases  to  withdraw  the  violation: 
therefore,  the  violation  occurred  as  stated. 

m.  Summary  of  Licensee's  Request  for 
Mitigation 

In  its  answer  to  the  Notice,  the  Licensee 
states  that  a  civil  penalty  was  proposed  based 
on  Violations  I.A  and  I.B  constituting,  in  the 
aggregate,  a  Severity  Level  III  problem.  The 
Licensee  argues  that  since  Violation  I.B  is  not 
a  violation,  only  Violation  I.A.  remains  and 
no  aggregation  can  occur;  therefore,  there  is 
no  basis  for  a  civil  penalty.  The  Licensee 
maintains  that  even  if  Violation  I.B  were  a 
violation,  su^icient  basis  does  not  exist  for 
a  civil  penalty  and  that  the  statements  in 
Violation  I.B,  if  accurate,  would  be  causes  of 
Violation  I.A  and  should  be  written  as  part 
of  Violation  I.A.  In  addition,  the  Licensee 
believes  aggregating  a  violation  which  may 
have  occurred  in  1990  with  one  which 
occurred  in  1994  is  inappropriate. 

As  to  certain  statements  made  in  the 
Notice,  the  Licensee  disagrees  that  there  have 
been  many  examples  of  inadequate 
evaluations  relating  to  known  modes  of 
feilure,  that  it  has  had  continued  poor 
performance  in  the  area  of  NCS,  and  that 
extensive  management  attention  has  not  been 
directed  toward  identifying  and  correcting 
NCS  problems.  The  Licensee  indicates  that 
the  issues  for  which  the  civil  penalfy  is  being 
proposed  were  primarily  caused  by  problems 
which  predate  most  of  its  efforts  and  that  it 
is  applying  significant  attention  and 
resources  to  strengthen  its  NCS  program. 

With  respect  to  the  application  of 
escalation  and  mitigation  factors  the  Licensee 
states  that  Violation  I.A  was  not  a  self- 
disclosing  event  because  if  the  operators  had 
not  compared  the  output  values  from  the 
dissolvers  to  the  mass  limit  and  reported  the 
limit  violation,  Violation  I.A.  would  not  have 
been  known  since  there  was  no  requirement 
to  make  such  comparison.  Further,  the 
Licen.see  requests  full  mitigation  because  it 
showed  enormous  initiative  in  identifying 
the  root  causes,  contrary  to  the  NRC's  Notice, 
which  stated  that  the  Licensee  did  not 
demonstrate  initiative  in  identifying  the  root 
causes  of  the  Violations  I.A.  and  I.B,  and 
because  it  developed  long-term  corrective 
actions  in  a  timely  manner.  The  Licensee  also 
states  that  it  suspended  or  severely  restricted 
activities  involving  scrap  and  waste  to 
prevent  recurrence.  The  Licensee  states  that 
the  September  23, 1994  report  to  the  NRC 
addressed  in  detail  why  procedures,  controls, 
and  implementation  were  inadequate  and  did 
address  corrective  actions  for  the  underlying 
problems  revealed  by  the  event.  Additional 
information  regarding  other  causes  and 
corrective  actions  was  provided  to  the  NRC 
on  November  16, 1994.  Thus,  based  on  all  of 
its  corrective  actions,  the  Licensee  indicates 
that  a  civil  penalfy  is  unwarranted.  The 
Licensee  also  states  that  escalation  of  100 
percent  for  prior  opportunity  to  identify  is 
not  warranted  since  it  demonstrated  that  the 
February  1994  event  did  not  provide 
opportunities  for  identification  and  that  the 
March  1989  problem  provided  limited 
opportunities  for  this  identification. 


NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

With  respect  to  the  Licensee's  argument 
that  aggregating  Violations  I.A  and  I.B  is 
inappropriate,  the  NRC  concluded,  as 
described  above,  that  Violation  I.B  occurred 
as  stated.  The  NRC  determined  that 
Violations  I.A  and  I.B  were  related  in  that 
they  have  the  same  fundamental  underlying 
cause  and  similar  programmatic  deficiencies, 
namely,  the  lack  of  management  attention  to 
NCS  controls.  Violation  I.A  involved 
exceeding  a  NCS  limit  Violation  I.B  was 
issued  for  failure  to  consider  process 
conditions  and  known  modes  of  failure  in  the 
NCS  analysis.  These  are  two  different  issues 
in  NCS  controls  and  two  different  license 
requirements.  Therefore,  the  NRC  concludes 
both  that  aggregating  Violations  I.A  and  I.B 
as  a  Severity  Level  III  was  appropriate 
regardless  of  the  time  period  between  the  two 
violations  and  that  an  escalated  enforcement 
action  was  warranted. 

With  regard  to  the  Licensee's  disagreement 
with  NRC  statements,  the  NRC  notes  that 
there  are  17  documented  Licensee  violations 
of  NRC  requirements  involving  NCS  controls 
over  the  past  two  years.  Despite  these  noted 
numerous  weaknesses,  the  Licensee's  NCS 
evaluations  and  analyses  have  not  been 
adequately  strengthened  as  evidenced  by  the 
failures  described  in  NRC  inspection  reports 
70-27/94-12.  94-15,  and  94-16.  These 
violations  and  other  weaknesses  clearly 
represent  continued  poor  performance  and 
inadequate  management  attention  because 
the  Licensee  has  not  sufficiently  improved  its 
performance  over  the  past  two  years  to 
prevent  recurring  problems  in  the  area  of 
NCS.  Furthermore,  the  Licensee's  argument 
regarding  the  function  of  the  NLB  is  narrow 
and  does  not  support  the  Licensee's 
statements  that  extensive  management 
attention  has  been  placed  in  this  area  to 
ensure  identification  and  correction  of  NCS 
problems.  While  the  NRC  acknowledges  that 
some  management  attention  has  been 
directed  toward  identifying  and  correcting 
NCS  problems.  Licensee  management  must 
ensure  that  proper  NCS  controls  and 
oversight  are  in  place  and  are  adhered  to.  and 
that  NCS  problems  are  thoroughly 
investigated  to  ensure  that  effective 
corrective  actions  are  in  place  to  prevent 
such  problems  from  recurring  or  leading  to 
other  problems. 

The  NRC  neither  escalated  nor  mitigated 
for  the  identification  factor  because  while  the 
NRC  recognizes  that  the  Licensee  identified 
Violation  I.A,  the  Licensee  should  note  that 
the  NRC  identified  Violation  I.B.  In  addition, 
Section  VI  of  the  Enforcement  Policy  states, 
in  part,  that  a  "self-disclosing'  event  as  used 
in  this  policy  statement  means  an  event  that 
is  readily  obvious  by  human  observation 
*  *  ""The  Licensee's  Chemical  Processing 
operating  procedures  required  operators  to: 
compare  the  amount  of  U-235  added  to  the 
low-level  dissolvers  with  the  amount 
removed,  determine  if  the  difference  between 
the  two  exceeded  40  percent  and,  if  so,  report 
such  excessive  differences  to  management 
Also,  the  Licensee's  NCS  limits  required  the 
amount  of  U-235  in  each  low-level  dissolver 
zone  be  limited  to  350  grams.  Because  the 
license  requires  procedures  and  postings  to 
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be  followed  and  because  doing  so  made  the 
350  gram  limit  violation  readily  obvious  to 
human  observation,  the  event  was  correctly 
categorized  as  self-disclosing. 

Furthermore,  Section  VI  of  the 
Enforcement  Policy  also  states,  in  part,  that 
"The  base  civil  penalty  may  also  be  mitigated 
up  to  25%  when  the  licensee  identifies  a 
violation  resulting  from  a  self-disclosing 
event  where  the  licensee  demonstrates 
initiative  in  identifying  the  root  cause  of  the 
violation."  While  the  NRC  acknowledged 
that  the  Licensee  identified  inadequacies  in 
procedures,  contiols,  and  implementation 
systems,  the  NRC  maintains  that  the  Licensee 
did  not  demonstrate  initiative  in  identifying 
the  root  cause  of  the  violations  because  its 
analysis  did  not  ask  or  answer  why  these 
procedures,  controls,  and  systems  were 
inadequate  and  what  should  be  done  to 
prevent  such  recurrence.  Specifically,  NRC 
involvement  was  needed  before  acceptable 
corrective  action  was  taken  in  that  it  was  not 
until  NRC  requested  and  conducted  a 
management  meeting  with  the  Licensee  on 
August  3, 1994,  that  the  Licensee  agreed  to 
evaluate  the  series  of  incidents  that  had  been 
occurring  in  an  attempt  to  uncover  the 
underlying  generic  root  cause(s). 

With  regard  to  the  corrective  action  factor, 
the  NRC  acknowledged  that  the  Licensee 
took  some  immediate  corrective  actions  to 
stop  operations  of  the  low-level  dissolver  and 
formed  an  incident  review  team  te  review  the 
event  in  detail  and  determine  appropriate 
corrective  actions.  The  NRC  did  give  the 
Licensee  credit  for  these  corrective  actions  in 
that  escalation  for  this  factor  was  not  applied. 
However,  the  NRC  affirms  that  full  mitigation 
for  this  factor  is  not  warranted  because:  (1) 
The  Licensee  did  not  demonstrate  initiative 
in  identifying  the  root  cause  of  the  violations 
because  NRC  involvement  was  needed  before 
adequate  actions  were  taken:  (2)  the 
Licensee's  initial  long  term  corrective  actions 
were  not  comprehensive;  and  (3)  the 
Licensee's  development  of  long  term 
corrective  actions  was  not  timely. 

As  noted  earlier,  it  was  not  until  NRC 
requested  and  conducted  a  management 
meeting  that  the  Licensee  agreed  to  evaluate 
the  series  of  incidents  in  an  attempt  to 
identify  the  root  cause.  The  results  of  that 
evaluation  were  discussed  in  a  management 
meeting  on  November  16, 1994,  and  %¥ere 
submitted  by  the  Licensee  on  November  20, 
1994,  as  an  attachment  to  the  Licensee's 
reply  to  the  Notice.  Furthermore,  on  July  8, 
1994.  as  the  NRC's  Augmented  Inspection 
Team  discussed  its  findings  with  Licensee 
management,  the  Licensee  was  requested  to 
submit  a  copy  of  its  investigation  team 
findings,  including  corrective  actions,  to  the 
NRC.  The  Licensee  stated  that  the  report 
would  be  completed  and  made  available  to 
the  NRC  on  or  about  August  5. 1994. 
However,  the  report  was  not  completed  and 
made  available  to  the  NRC  until  September 
23. 1994.  after  the  enforcement  conference. 
During  the  enforcement  conference,  NRC 
asked  the  Licensee  for  a  time  schedule  for 
implementing  the  corrective  actions 
discussed  by  the  Licensee  at  the  conference. 
More  than  two  months  after  the  low-level 
dissolver  event,  the  Licensee  did  not  have 
long-term  corrective  action  time  schedules 
firmly  in  place. 


Regarding  the  prior  opportunity  to  identify 
factor,  the  NRC  believes  that  effective 
corrective  action,  if  taken,  for  events 
occurring  in  March  1989  and  February  1994, 
which  revealed  weaknesses  in  the  drum 
counter  measurement  system,  could  have 
prevented  the  June  1994  event.  Specifically, 
if  the  Licensee  had  adequately  reviewed  the 
effect  on  NCS  of  items  or  processes  that  were 
using  drum  counter  measurement  results  and 
implemented  effective  corrective  actions,  the 
June  1994  event  could  have  been  prevented. 
Following  the  March  1989  and  February  1994 
events,  a  formal  incident  review  and  root 
cause  analysis  were  not  performed  and 
corrective  actions  were  not  taken.  The  NRC 
expects  licensees  to  learn  from  their  mistakes 
and  implement  adequate  and  effective 
corrective  actions  to  prevent  recurrence.  In 
its  answer  to  the  Notice,  the  Licensee 
acknowledges  that  its  corrective  actions 
would  have  prevented  the  low-level 
dissolution  violation  had  they  been  followed. 

The  NRC  concludes  that  the  escalation'and 
mitigation  factors  were  applied  appropriately 
and  in  accordance  with  the  Enforcement 
Policy. 

NRC  Conclusion 

The  NRC  concludes  that  Violations  I.B.I. 
I.B.2.  and  Il.C  occurred  as  stated,  that 
Violations  LA  and  I.B  were  appropriately 
categorized  as  a  Severity  Level  III  problem, 
and  that  an  adequate  basis  for  mitigation  of 
the  proposed  civil  penalfy  was  not  provided 
by  the  Licensee.  Consequenflv,  the  proposed 
civil  penalty  in  the  amount  of  537,500  should 
be  imposed  by  Order. 

[FR  Doc.  95-5495  Filed  3-6-95;  8:45  am) 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Financial 
Management 

Proposed  Rescission  of  0MB  Circular 
A-73 

AGENCY:  Office  of  Management  and 

Budget,  Office  of  Federal  Financial 

Management. 

action:  Notice  of  Proposed  Rescission  of 

0MB  Circular  A-73. 

SUMMARY:  Publication  of  OMB's 
intention  to  rescind  Circular  A-73. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Suzanne  Murrin,  OMB,  Office  of  Federal 
Financial  Management,  (202)  395-6911. 

Dated:  February  28. 1995. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

Office  of  Management  and  Budget 

Rescission  of  OMB  Circulars 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  Proposed  Rescission  of 

OMB  Circular  A-73. 
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SUMMARY:  Notice  is  hereby  given  that 
OMB  intends  to  rescind  Circular  No.  A- 
73,  Audit  of  Federal  Operations  and 
Programs.  The  current  circular  codifies 
what  are  now  common  audit  practices 
throughout  the  Federal  Government  and 
extends  the  application  of  certain 
principles  in  the  Inspector  General  Act 
of  1978  (IG  Act)  to  those  agencies  not 
covered  by  the  IG  Act.  Circular  No.  A- 
73  is  unnecessary  because:  (1)  Its  audit 
policy  direction  is  largely  hortatory  and 
(2)  the  IG  Act  has  been  expanded  in 
1988  amendments  to  cover  almost  all 
Federal  entities  of  significant  size. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-73  should  submit  their  comments 
no  later  than  April  7, 1995.  The 
rescission  will  take  place  May  22. 1995, 
unless  the  comments  raise  significant 
concerns  regarding  the  proposed 
rescission. 

ADDRESSES:  Comments  should  be 
addressed  to:  Suzanne  Murrin.  Office  of 
Federal  Financial  Management.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  725  17th 
Street,  NW,  Room  6025,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
rescission  of  Circular  No.  A-73,  contact 
Suzanne  Murrin  on  (202)  395-6911.  For 
further  information  on  OMB's  overall 
review  of  its  circulars,  contact  Frank  J. 
Seidl,  III.  Staff  Assistant,  on  (202)  395- 
5146;  or  Rosalyn  J.  Rettman,  Associate 
General  Counsel  for  Budget  on  (202) 
395-5600. 

SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  has  initiated  a 
systematic  review  of  all  OMB  circulars, 
as  part  of  efforts  to  reduce  unnecessary 
Government  directives.  As  part  of  this 
initiative,  each  OMB  circular  is  being 
reviewed  to  see  whether  it  should  be 
rescinded  or  whether  its  requirements 
can  be  simplified. 

|FR  Doc.  95-5489  Filed  3-6-95:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-92] 


UMI 


Termination  of  Section  301 
Investigation  and  Action  Regarding  the 
People's  Republic  of  China's 
Protection  of  Intellectual  Property  and 
Provision  and  Market  Access  to 
Persons  Who  Rely  on  Intellectual 
Property  Protection 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Termination  of  investigation  of 
certain  acts,  policies  and  practices  of  the 
Peoples'  Republic  of  China  (China) 
initiated  under  section  302  of  the  Trade 
Act  of  1974.  as  amended  (Trade  Act); 
termination  of  action  pursuant  to 
section  301  of  the  Trade  Act;  monitoring 
of  trade  agreement  under  section  306  of 
the  Trade  Act;  revocation  of  priority 
foreign  country  identification  under 
section  182(c)(1)(B)  of  the  Trade  Act; 
and  requests  for  public  comment. 

SUMMARY:  On  February  4. 1995.  the 
United  States  Trade  Representative 
(USTR)  determined  pursuant  to  section 
304(a)(1)(A)  of  the  Trade  Act  that 
certain  acts,  policies  and  practices  of 
China  with  respect  to  the  enforcement 
of  intellectual  property  rights  and  the 
provision  of  market  access  to  persons 
who  rely  on  intellectual  property 
protection  are  unreasonable  and 
constitute  a  burden  or  restriction  on 
U.S.  commerce.  The  USTR  also 
determined  pursuant  to  section 
304(a)(1)(B)  and  301(b)  that  action  in  the 
form  of  increasing  duties  on  certain 
products  of  China  to  100  percent  ad 
valorem  was  appropriate.  60  FR  7230 
(February  7, 1995).  Having  reached  a 
satisfactory  resolution  of  the  issues 
under  investigation,  the  USTR  has 
determined  to:  (1)  Terminate  this 
section  301  investigation;  (2)  monitor 
implementation  of  the  agreement  under 
section  306  of  the  Trade  Act;  (3) 
terminate  the  action  ordered  pursuant  to 
section  301  with  respect  to  raising  tariffs 
on  certain  products  originating  in 
China;  and  (4)  revoke  China's 
identification  as  a  priority  foreign 
country  under  section  182  of  the  Trade 
Act.  Public  comments  will  be  accepted 
on  the  decision  to  terminate  the  action 
ordered  pursuant  to  section  301. 
EFFECTIVE  DATE:  The  modification  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  described  below  is 
effective  with  respect  to  imports 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  February 
26. 1995.  The  determinations  to 
terminate  the  action  taken  under  section 


301  and  revoke  China's  status  as  a 
priority  foreign  country  were  made  by 
the  USTR  on  February  26. 1995.  Written 
comments  from  interested  persons  are 
due  by  noon  on  Friday.  March  10. 1995. 
ADDRESSES:  Section  301  Committee. 
Office  of  the  United  States  Trade 
Representative.  Room  223.  600  17th 
Street.  NW..  Washington.  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Lehr,  Director  for  China  and 
Mongolian  Affairs  (202)  395-5050,  or 
Thomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800. 
SUPPLEMENTARY  INFORMATION:  On  June 
30,  1994.  China  was  identified  as  a 
priority  foreign  country  under  the 
"special  301"  provisions  of  the  Trade 
Act  for  its  failure  to  enforce  intellectual 
property  rights  or  to  provide  fair  and 
equitable  market  access  to  persons  who 
rely  on  intellectual  property  protection. 
On  the  same  day,  the  USTR  initiated  an 
investigation  of  those  acts,  policies  and 
practices  of  China  that  were  the  basis  for 
its  identification  as  a  priority  foreign 
country  (PFC)  under  section  182ic)(l)(B) 
of  the  Trade  Act.  59  FR  35558  (July  12, 
1994). 

On  December  31, 1994.  the  USTR 
extended  the  investigation  until 
February  4. 1995.  and  sought  public 
comment  on  proposed  determinations 
under  section  304(a)(1).  60  FR  1829 
(January  5. 1995).  On  February  4. 1995. 
the  USTR  determined  that  the  acts, 
policies  and  practices  of  the  Chinese 
government  at  issue  in  the  investigation 
are  unreasonable  and  constitute  a 
burden  or  restriction  on  U.S.  commerce. 
The  USTR  also  determined  that  the 
appropriate  action  in  response  was  to 
impose  duties  of  100  percent  ad  valorem 
on  certain  Chinese-origin  products  that 
were  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
February  26, 1995.  60  FR  7230 
(February  7, 1995). 

After  extensive  negotiations,  the 
United  States  and  China  entered  into  an 
exchange  of  letters  (including  an  Action 
Plan  for  the  Effective  Protection  and 
Enforcement  of  Intellectual  Property 
Rights)  by  which  China  will  address  the 
issues  raised  by  the  United  States  in  the 
negotiations.  Under  the  agreement, 
China  will,  among  other  things, 
establish  a  system  at  the  central, 
provincial  and  local  levels  to  provide 
strong,  transparent  and  responsive 
enforcement  of  intellectual  property 
rights;  initiate  a  special  enforcement 
period  during  which  enhanced 
resources  will  be  allocated  to  the 
enforcement  of  intellectual  property 
rights;  establish  an  effective  border 
enforcement  regime;  ensure  the 
transparency  of  its  legal  regime. 


including  the  publication  of  all  laws 
and  regulations  concerning  intellectual 
property  protection;  and  provide  U.S. 
right  holders  with  enhanced  access  to 
the  Chinese  market.  The  United  States 
and  China  will  consult  regularly  on 
China's  implementation  of  the 
agreement. 

On  the  basis  of  the  measures  that 
China  has  agreed  to  imdertake  in  the 
agreement,  the  USTR  has  decided  that 
the  action  taken  pursuant  to  section 
301(b)  (the  increase  in  tariffs  on  certain 
products  from  China)  is  no  longer 
appropriate  and  should  be  terminated. 
The  United  States  Custom  Service  has 
been  notified  of  this  determination. 
Pursuant  to  section  182(c)(1)(A)  of  the 
Trade  Act.  the  USTR  has  also  decided 
to  revoke  China's  designation  as  a 
priority  foreign  country. 

Section  307(a)(1)(C)  of  the  Trade  Act 
authorizes  the  USTR  to  terminate  any 
action,  subject  to  the  specific  direction, 
if  any.  of  the  President,  if.  inter  alia,  the 
USTR  determines  that  the  action  being 
taken  under  section  301(b)  of  the  Trade 
Act  is  no  longer  appropriate.  Prior  to 
terminating  this  301  action,  the  USTR 
consulted  with  the  domestic  industries 
concerned  regarding  the  modification 
and  termination  of  the  existing  action. 
An  opportunity  for  public  comment 
prior  to  this  action  was  not  possible  in 
view  of  the  need  for  expeditious  action. 
Immediate  termination  of  the  301  action 
was  required  so  that  U.j.  intellectual 
property  right  holders  could 
immediately  start  to  receive  the  benefits 
of  the  agreement  entered  into  with 
China.  However,  interested  members  of 
the  public  are  now  invited  to  submit 
comments  to  USTR  regarding  this  action 
in  accordance  with  the  directions 
provided  below.  USTR  will  review  these 
comments  upon  receipt. 

Pursuant  to  section  306  of  the  Trade 
Act,  the  USTR  will  monitor  China's 
implementation  of  the  agreement.  If,  on 
the  basis  of  this  monitoring,  the  USTR 
considers  that  China  is  not  satisfactorily 
implementing  the  terms  of  the 
agreement,  the  USTR  will  decide  what 
further  action  to  take  under  section 
301(a)  ofthe  Trade  Act. 

Public  Comments 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
no  later  than  noon.  Friday.  March  10, 
1995.  Comments  must  be  in  English  and 
be  provided  in  twenty  copies  to: 
Chairman,  section  301  Committee, 
Room  223.  USTR.  600  17th  Street.  N.W.. 
Washington.  D.C.  20506. 

Comments  will  be  placed  in  a  file 
IDocket  301-92]  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
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except  confidential  business 
information  exempt  fi-om  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  (on  each  of  the  20  copies),  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  docket  open  to  public 
inspection. 

Modification  ofthe  Harmonized  Tariff 
Schedule  ofthe  United  States  (HTS) 

Accordingly,  the  HTS  is  hereby 
modified  by  deleting  subheadings 
9903.50.01  through  9903.50.33, 
inclusive,  and  the  superior  text 
immediately  preceding  such 
subheadings,  effective  February  26, 
1995. 

Irving  A.  WiUiamson, 
Chairman,  Section  301  Committee. 
[FR  Doc.  95-5664  Filed  3-6-95;  8:45  am) 

BILLING  COOC  3190-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35428;  File  No.  SR-NASD- 
94-9,  Amendment  No.  2] 

Self-Regulatory  Organizations;  Notice 
of  Amendment  No.  2  To  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Non-member  Viewing  Access  to 
SelectNet 

February  28. 1994. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
January  30.  1995,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  its 
proposal  to  enhance  the  transparency  of, 
and  nonmember  viewing  access  to, 
"broadcast"  orders  transmitted  through 


The  Nasdaq  Stock  Market.  Inc.'s 
("Nasdaq")  SelectNet  service. 
Specifically,  the  NASD  proposes  to 
disseminate  a  separate  feed  of 
"broadcast"  orders  entered  into 
SelectNet  that  will  be  available  to 
vendors.2 

n.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  ofthe 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  March  1994,  the  NASD  proposed 
modifications  to  the  operation  of 
Nasdaq's  SelectNet  service  that  would 
permit  viewing  access  by  non-members 
who  are  subscribers  to  the  Nasdaq 
Workstation  Level  2  service  to  view 
"broadcast"  orders  immediately  as  they 
are  entered  into  the  service.^  In 
addition,  because  ofthe  additional  non- 
member  constituencies  that  will  be  able 
to  view  all  broadcast  orders  entered  into 
SelectNet,  the  NASD  also  proposed  to 
modify  its  order-entry  procedure  for 
SelectNet  to  ensure  that  broadcast 
orders  are  entered  into  and  displayed 
through  SelectNet  anonymously.  This 
feature  was  proposed  for  two  reasons: 
(a)  To  preserve  incentives  for  dealers  to 
continue  to  make  markets  that  add 
liquidity  to  the  market;  and  (b)  to  avoid 
conditioning  the  market  in  one  direction 
or  another  by  orders  identified  with 
particular  market  makers  or  order  entry 
firms."  With  this  filing,  the  NASD 


'15U.S.C.  78s(b)(l)(19da). 


^The  subscriber  fees  imposed  for  receipt  of  this 
information  will  be  set  forth  in  a  separate  rule  filing 
submitted  pursuant  to  Section  19(b)  of  the  Act.  The 
NASD  does  not  believe  that  Commission 
consideration  ofthe  instant  proposal  should  be 
contingent  upon  approval  of  the  fees  for  this 
service,  as  Nasdaq  will  make  the  ser\'ice  available 
at  no  charge  until  an  appropriate  fee  structure  for 
the  service  is  approved  by  the  Commission. 

'Securities  Exchange  Act  Release  No.  33938 
(Apr.  20.  1994).  59  FR  22033  (Apr.  28.  1994). 

<The  original  notice  ofthe  NASD's  proposal  sot 
fotth  in  greater  detail  the  basis  for  this  feature. 
Specirxally.  the  original  notice  states  that: 

Because  ofthe  additional  non-member 
constituencies  that  will  be  able  to  view  all 
broadcast  orders,  the  NASD  is  also  proposing  to 

ConIinit--(l 
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proposes  to  modify  its  proposal  by 
providing  for  the  dissemination  of  a 
separate  feed  of  "broadcast"  orders 
entered  into  SelectNet  that  will  be 
available  to  vendors.  In  particular,  the 
feed  to  vendors  will  contain  information 
on  all  orders  broadcast  in  SelectNet. 
partial  executions  of  these  orders,  full 
executions  of  these  orders,  and,  if 
applicable,  when  these  orders  timed-out 
or  were  canceled. 

SelectNet  is  the  service  operated  by 
The  Nasdaq  Stock  Market  that  permits 
NASD  member  firms  to  enter  buy  or  sell 
orders  in  Nasdaq  securities  into  the 


UMI 


modify  its  order -entry  procedure  for  SelectNet  to 
ensure  that  broadcast  orders  are  entered  into  and 
displayed  through  SelectNet  anonymously.  This 
feature  is  proposed  for  two  reasons:  To  preserve 
incentives  for  dealers  to  continue  to  make  markets 
that  add  liquidity  to  the  market  and  to  avoid 
conditioning  the  market  in  one  direction  or  another 
by  orders  identified  with  particular  market  makers 
or  order  entry  Rrms.  First,  the  NASD  believes  that 
it  is  very  important  to  retain  incentives  for  market 
makers  to  participate  in  the  market.  Market  makers 
put  quotes  in  the  Nasdaq  system  as  a  form'  of 
advertisement  that  they  stand  ready  and  willing  to 
transact  business  at  their  quoted  prices  and  size*. 
There  are  obligations  that  accrue  to  those  market 
makers,  however,  the  NASD  and  the  SEC  require 
market  makers  to  be  Hrm  for  their  quotes  and  to 
participate  in  order  execution  systems.  Enabling 
order  entry  Tirms  to  advertise  buy  and  sell  interest 
freely,  with  no  concomitant  market  maker 
obligations,  by  attaching  their  names  to  SelectNet 
orders  so  that  anyone  with  a  Workstation  would  be 
able  to  contact  the  entity  directly  by  telephone, 
would  eviscerate  the  positive  attributes  of  being  a 
market  maker  with  a  quote  in  the  Nasdaq  system. 

Second,  allowing  market  makers  (or  order  entry 
firms)  to  put  their  names  on  broadcast  orders  might 
condition  or  influence  the  market  in  a  security  by 
advertising  the  buying  or  selling  power  of  the 
member  firm.  For  example,  if  a  broker/dealer  that 
is  considered  a  lead  market  maker  or  a  major 
institutional  blo>k  positioner  in  a  security  was 
interested  in  buying  shares  in  the  Hock,  it  might 
broadcast  a  sell  order  in  SelectNet,  identify  its  name 
on  the  order,  and  cause  the  market  to  react  to  the 
sell  interest  and  the  power  of  the  firm's  name. 
Accordingly,  other  market  makers  in  the  stock 
might  react  to  the  sell  interest  by  dropping  their 
bids  and  the  lead  market  maker  would  be  able  to 
buy  stock  at  a  lower  price  than  would  otherwise 
have  been  the  case,  simply  because  it  was 
advertising  its  name,  or  conditioning  the  market. 
Indeed,  similar  conditioning  effects  might  be 
caused  by  any  Tirm.  order  entry  Hrm  or  market 
maker,  by  entering  orders  that  are  quickly  canceled 
without  actual  trading  interest  by  the  entry  firm. 
Accordingly,  the  NASD  proposes  that  member  Rrms 
enter  all  broadcast  orders  anonymously. 

Although  orders  must  be  entered  on  an 
anonymous  basis,  once  two  Arms  am  in  negotiation 
over  the  terms  of  the  broadcast  order,  the  order 
entry  firm  may  of  course  identify  itself  to  the  contra 
side.  Presently,  SelectNet  provides  members  the 
option  of  identifying  themselves  on  broadcast 
orders  through  their  market  maker  identification 
symbol,  although  this  alternative  is  seldom  used. 
The  information  on  SelectNet  broadcast  orders  will 
be  made  available  to  members  and  nonmember 
subscribers  to  the  Nasdaq  Workstation  Level  2 
service.  This  proposal  is  intended  to  avoid 
conditioning  the  market  with  orders  that  might  be 
canceled  at  any  time  without  actual  trading  interest 
by  the  order  entry  firm. 

Securities  Exchange  Act  Release  No.  33938  (Apr. 
2U,  1994),  59  FR  22033  (Apr.  28.  1994  ). 


system,  direct  those  orders  to  a  single 
market  maker  (directed  orders)  or 
broadcast  the  order  to  all  market  makers 
in  the  security.  Originally  implemented 
in  its  predecessor  form  in  1988  as  the 
Order  Confirmation  Transaction 
service,*  the  primary  function  of  that 
service  was  to  offier  an  automated 
alternative  to  the  telephone  as  a  method 
of  contacting  market  makers  in  times  of 
market  stress.  To  this  end,  order  entry 
firms  could  direct  an  order  to  buy  or  sell 
a  Nasdaq  security  to  a  single  market 
maker  in  the  issue.  When  the  service 
was  enhanced  and  renamed  SelectNet  in 
1990,^  the  broadcast  feature  was  added 
to  permit  a  wider  dissemination  of 
orders  [i.e.,  "broadcast  orders")  to  all 
market  makers  in  an  issue.  In  addition, 
the  redesigned  system  allowed  market 
makers  in  a  subject  security  to  send  a 
broadcast  order  to  all  member  firms  that 
had  designated  that  security  in  their 
SelectNet  "watch  file,"'  whether  the 
firm  was  a  market  maker  or  not.  In  1992, 
the  service  was  expanded  to  add  pre- 
opening  and  after-hours  sessions,^  so 
that  today  SelectNet  is  available  for 
members  to  negotiate  and  execute 
orders  from  9:00  a.m.  until  5:15  p.m. 
Eastern  Time.  The  Nasdaq  Stock  Market 
operates  SelectNet  to  provide  investors 
and  members  with  an  automated  system 
to  facilitate  communication  of  trading 
interest  between  members,  negotiation 
of  orders  with  the  possibility  of  price 
improvement  with  automated,  locked-in 
executions,  and  dissemination  of  last 
sale  reports  to  the  tape.  In  addition, 
SelectNet  retains  the  original 
functionality  of  the  service  as  a 
replacement  for  one-on-one 
communication  between  members, 
especially  in  times  of  market  stress. 

Since  its  enhancement  in  December 
1990,  the  service  has  grown  in 
popularity  with  members  and  traflic  has 
increased  significantly — from  an  average 
of  3,000  transactions  and  6  million 
shares  daily  in  the  first  half  of  1991  to 
over  10,000  transactions  and  more  than 
12  million  shares  daily  in  December 
1994.  As  the  system's  usage  has 
increased,  institutions  and  other  non- 
members  have  expressed  a  desire  to 
view  the  orders  broadcast  within  the 
service.  Indeed,  the  Commission's 
Division  of  Market  Regulation 


("Division")  recommended  that  "the 
NASD  [should]  examine  how  to 
improve  access  to  information  regarding 
orders  entered  into  SelectNet"  in  its 
Market  2000  Report.'  Accordingly,  as 
noted  above,  in  March  1994,  the  NASD 
filed  the  instant  rule  proposal  with  the 
Commission. 

With  this  amendment  to  the  filing,  the 
NASD  now  proposes  to  enhance  further 
the  market  transparency  benefits  of  the 
proposal  by  providing  market 
participants  with  a  more  cost-effective 
and  efficient  means  to  receive 
information  on  orders  broadcast  in 
SelectNet.  In  particular,  by  making 
SelectNet  information  available  to 
investors  without  the  need  for  them  to 
procure  Nasdaq  Workstation  Level  2 
Service,  the  NASD  believes  investors 
will  have  ready  viewing  access  to  an 
expanded  spectrum  of  information 
regarding  larger-size  orders  in  Nasdaq 
securities  at  an  affordable  and 
reasonable  cost.  With  this  information, 
the  NASD  believes  investors  will  be 
better  able  to  assess  the  overall  supply 
and  demand  for  a  particular  Nasdaq 
stock,  which,  in  turn,  will  permit  them 
to  effect  transactions  in  a  more  cost- 
effective  manner.  Thus,  the  NASD 
believes  this  proposal,  as  amended,  will 
promote  the  protection  of  investors  and 
the  maintenance  of  fair  and  orderly 
markets.  The  NASD  also  believes  that 
the  proposal  directly  responds  to  one  of 
the  Division's  key  recommendations 
designed  to  improve  the  transparency  of 
orders  broadcast  through  the  SelectNet 
service. 

This  proposed  amendment  also  is 
responsive  to  comments  raised 
regarding  the  NASD's  proposal.  In 
particular,  the  Investment  Company 
Institute  ("ICI")  and  the  New  York  Stock 
Exchange  ("NYSE")  commented  that  the 
SelectNet  order  information  should  be 
made  available  to  all  subscribers  of 
Nasdaq  Level  2  price  information,  not 
just  to  non-members  that  possess 
Nasdaq  Level  2  Workstations.'"  Without 
making  the  SelectNet  order  information 
more  broadly  available  at  a  lower  cost, 
these  commentators  maintain  that  the 
improvements  to  market  transparency 
and  the  benefits  to  investors  resulting 
from  the  proposal  will  be  minimal.  The 


'  See  Securities  Exchange  Act  Release  No.  2S263 
(Ian.  11.  1988).  53  FR  1430  (Jan.  19, 1988). 

•  See  Securities  Exchange  Act  Release  No,  28636 
(Nov.  21,  1990).  55  FR  49732  (Nov.  30.  1990). 

'  The  SelectNet  watch  file  Is  established  by  each 
member  firm  and  may  contain  as  many  as  300 
securities.  The  member  will  then  receive  any 
directed  or  broadcast  order  selected  for  inclusion  in 
the  watch  file. 

•See  Securities  Exchange  Act  Release  No.  30S81 
(Apr.  14.  1992).  57  FR  14596  (Apr.  21,  1992). 


«  Market  2000:  An  Examination  of  Current  Equity 
Market  Developments,  Division  of  Market 
Regulation,  Securities  and  Exchange  Con;uni&sion 
(Jan.  1994). 

'"See  letters  from  Craig  S.  Tyle.  Vice  President 
&  Senior  Counsel.  Securities  and  Financial 
Regulation,  IQ,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  May  19. 1994,  a  2-3,  and  from  James  E.  Buck. 
Senior  Vice  President  ft  Secretary,  NYSE,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  June  2, 
1994,  at  4-7. 


NASD  believes  these  comments  are  fully 
addressed  by  this  proposed  amendment. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Sections 
15A(b)(6)  and  llA(a)(l)(C)  of  the  Act 
and  is  a  particularly  timely  and  germane 
response  to  the  recommendations 
contained  in  the  Market  2000  study- 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  proce.ssing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  Section  llA(a)(l)(C) 
finds  that  it  is  in  the  public  interest  to, 
among  other  things,  assure  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities  and  economically  efficient 
execution  of  securities  transactions. 

The  SelectNet  service  has  served  as  an 
alternative  to  the  telephone  in  times  of 
market  stress  and  as  a  system  to 
broadcast  orders  to  market  makers  for 
economically  efficient  negotiations  and 
executions.  By  permitting  non-members 
to  view  those  broadcast  orders,  the 
NASD  is  removing  impediments  to 
transparency  of  market  information  and 
is  facilitating  transactions  for  those  non- 
members  who  will  now  be  able  to  see 
all  broadcast  orders  in  the  service  and 
timely  arrange  for  the  execution  of  such 
orders  by  a  member.  Although  the 
orders  in  SelectNet  do  not  represent 
quotations  or  last  sale  reports,  the  NASD 
helieves  that  the  information  is  valuable 
to  investors  and  market  participants  and 
should  be  transparent  and  disseminated 
to  non-members. 

B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-94-9  and  should  be 
submitted  by  March  28, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority," 

Margdret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-5462  Filed  3-6-95:  8:45  am] 
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Self-Regulatory  Organization; 
Philadelphia  Depository  Trust 
Company;  Order  Approving  Proposed 
Rule  Change  Concerning  Disposal  of 
Expired  Securities  Certificates  of 
Warrants  and  Rights 

[Release  No.  34-35426;  File  No.  SR- 
Ptiiladep-94-05] 

On  October  6,  1994,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 


filed  a  proposed  rule  change  (File  No. 
SR-Philadep-94-05)  with  the  Securities 
3nd  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
January  3, 1995,  to  solicit  comment  from 
interested  persons. 2  No  comments  were 
received  by  the  Commission.  This  order 
approves  the  proposal. 

I.  Description  of  the  Proposal 

The  proposal  authorizes  Philadep  to 
implement  a  program  which  allows  it  to 
destroy  certain  expired  securities 
certificates,  specifically  expired 
warrants  and  rights.  This  destruction 
policy  will  enable  Philadep  to  reduce 
the  administrative  and  safekeeping 
expenses  associated  with  keeping 
expired  warrants  and  rights  related 
certificates  in  its  vault. 

In  implementing  this  program, 
Philadep  will  adhere  to  several 
procedures  to  help  assure  that  Philadep 
destroys  only  certificates  for  which  the 
warrant  or  rights  have  expired.  First, 
Philadep  will  contact  the  transfer  agent 
or  the  issuer  of  the  securities  after  the 
securities  have  reached  their  expiration 
dates  to  verify  that  the  respective 
warrants  or  rights  have  expired.  Second, 
Philadep  will  obtain  written 
confirmation  from  the  transfer  agent  that 
the  certificates  representing  the 
warrants  or  rights  have  expired.  If  there 
is  no  transfer  agent,  Philadep  will  obtain 
such  written  confirmation  from  the 
issuer.  Philadep  also  will  exercise  such 
other  reasonable  due  diligence,  as  it 
may  deem  nece.ssary  under  the 
circumstances,  to  confirm  the  expired 
nature  of  the  respective  certificates 
including  consulting  with  Philadep's 
legal  department,  its  internal  audit 
department,  and  its  senior  management. 
Third,  Philadep:  (1)  Will  notify  its 
participants  that  the  certificates  have 
expired  in  the  judgment  of  the  transfer 
agent  or  of  other  appropriate  parties 
where  there  is  no  transfer  agent;  (2J  will 
delete  such  securities  positions  from  its 
participants'  account  on  or  after  the 
thirtieth  day  following  the  date  of  the 
notice  to  the  participants;  and  (3)  will 
mark  the  securities  certificates  and  send 
them  to  its  internal  audit  department  for 
destruction.  Additionally,  Philadep  has 
agreed  to  retain  copies  of  all  such 
destroyed  certificates  on  microfilm  or 
on  other  mediums  for  not  less  than  one 
year.' 


"  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)  (1988). 

^Securities  Exchange  Act  Release  No.  35153 
(December  27. 1994),  60  FR  161. 

'Telephone  conversation  between  J.  Keith  Kcssel, 
Compliance  Officer.  Philadep.  and  Thomas  C.  Etter, 

Coniiniif*d 
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The  Commission  believ«s  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.'*  Section  17A(b)(3){F)  of  the  Act -' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  safeguard  the 
funds  and  .securities  which  are  in  the 
custody  or  control  of  a  clearing  agency 
or  for  which  it  is  responsible. 
Additionally,  Section  17A(a)(l)  of  the 
Act*  directs  the  Commi.ssion  to 
encourage  the  reduction  of  unnecessary 
costs  by  persons  facilitating  tran.sactions 
on  behalf  of  investors. 

The.se  new  pro<:edures  provide  for  the 
implementation  of  a  de.struction  policy 
that  will  permit  Philadep  to  eliminate 
certain  expired  and  worthless  securities 
certificates  rather  than  maintain  them  in 
its  vault.  As  a  result,  Philadep  expecis 
to  reduce  its  administrative  expen.ses 
that  are  associated  with  storing  such 
certificates.  The  propo.sal  also  contains 
numerous  safeguards  concerning  the 
selection  of  the  set;urities  certificates  to 
be  de.stroyed.  and  the  Commission 
believes  that  the  safeguards  in  question 
are  reasonably  designed  to  reduce  the 
ri.sk  that  Philadep  will  select  for 
destruction  certificates  for  which  the 
warrants  or  rights  have  not  expired.' 

in.  Conclusion 

For  the  rea.suns  discussed  above,  the 
Commission  believes  that  the  propo.sal 
is  consistent  with  the  requirements  of 
the  Act.  particularly  tho.se  of  Section 
17A  of  the  Act,  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-Philadep-94-0.5)  be.  and 
hereby  is.  approved. 

For  ihp  Commis.sion  by  tho  Division  of 
Market  Regulation,  pursuant  to  delcgatod 
authority." 

Margaret  H.  McFadand, 
Deputy  Secretary. 
jFR  Doc  95-5464  Filed  3-€-95:  8:45  ami 
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|r..  Senior  (kiunscl.  Division  of  Markpl  Kngtilatinn. 
Conunissiun  (February  27.  1995). 

M5  li.S.C  78q-l  (1988) 

'  15  U.S.C  78q-l(b)(3)(F)  (1UB8) 

•15  U.S.C.  78q-l(a)(l)  (1988) 

'The  Commission  is  exprcssin^  no  opinion  here 
on  the  means  that  Phitadep  will  use  for  the  actua) 
physical  destruction  of  any  certincateoron  the 
related  standards  that  may  apply-  These  are 
separate  matters  and  ar«  not  paiX  of  this  rule 
proposal. 

•15U.S.C.78s(b)(2)(1988). 

"  17  CFR  200.3O-3(a)(12)  (1994). 


(Rel.  No.  IC-20930:  FHe  No.  812-9410] 

Jackson  National  Life  Insurance 
Company  of  Michigan,  et  ai. 

Fttbruary  28.  1995. 

AGENCY:  Securities  and  Exchange    . 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


APPLICANTS:  Jackson  National  Life 
In.surance  Company  of  Michigan 
("Company"),  )ack.son  Michigan 
Separate  Account-I  ("Separate 
Account")  and  fackson  Financial 
Services.  Inc  ("Distributor '). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
and  other  separate  accounts  established 
by  the  Company  in  the  future  in 
connection  with  the  issuance  and  sale  of 
certain  fiexible  premium  variable 
annuity  contracts  ("Contracts")  and  any 
contracts  that  are  similar  in  all  material 
respe<;ts  to  the  Contracts  ("Other 
Contracts"). 

FILING  DATE:  The  application  was  filed 
on  December  30,  1994.  An  amended 
application  was  filed  on  February  24. 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  servings 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
.should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  27.  1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requester's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  reque.st 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Mark  J.  Mackey.  Esq., 
Routier.  Mackey  and  Johnson.  P.C.  1700 
K  Street,  NW..  Suite  1003,  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Wendy 
Finck  Friedlander,  IDeputy  Chief,  at 
(202)  942-0670,  Office  of  Insurance 


Products  (Division  of  Inve.stment 

Management). 

SUPPLEMENTARY  INFORMATION:  Following 

is  a  summary  of  the  application:  the 

complete  application  is  available  for  a 

fee  from  the  Commis,sion's  Public 

Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Michigan  in 
September  1992.  The  Company  is  a 
wholly-ow'ned  subsidiary  of  Jackson 
National  Life  Insurance  Company  and 
an  indirect  wholly-owned  subsidiary  of 
Prudential  Corporation  pic,  London, 
England.  The  Company  is  cuntritly 
admitted  to  do  business  in  Michigan. 

2.  The  Separate  Account  was 
established  by  the  Company  as  a 
.separate  account  under  the  laws  of 
Michigan  on  June  14.  1993  as  a  hinding 
medium  for  variable  annuity  contracts. 
The  Separate  Account  meets  the 
definition  of  a  ".separate  account"  under 
the  federal  securities  laws  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  application  .states 
that  the  Company  will  establish  for  each 
investment  option  offered  under  the 
Contracts  a  Separate  Account 
subaccount  ("Portfolio")  which  will 
invest  solely  in  a  specific  corresponding 
series  of  the  JNL  Series  Trust  or  of  .some 
other  designated  investment  company 
(the  "Funds").  JNL  Series  Tru.st  is 
registered  as  an  open-end  management 
inve.stment  company  under  the  1940 
Act. 

3.  The  Distributor,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  will  serve  as  the 
distributor  and  principal  underwriter 
for  the  Contracts. 

4.  The  .Contracts  are  flexible  premium 
individual  deferred  variable  annuity 
contracts  offered  in  connection  with 
retirement  plans  that  may  qualify  for 
favorable  federal  income  tax  treatment 
("Qualified  Contracts  ")  or  on  a  non-tax 
qualified  basis  ("Non-Qualified 
Contracts").  Interests  in  the  Contracts 
are  registered  under  the  Securities  Act 
of  1933.  The  Contracts  provide  for, 
among  other  things:  (a)  Certain 
minimum  initial  and  subsequent 
premium  payments;  (b)  .several  annuity 
payment  options  beginning  on  the 
annuity  date:  and  (cj  the  payment  of  a 
death  henefit  where  the  annuitant  dies 
during  the  accumulation  phase,  which 
is  equal  to  the  greater  of  the  contract 
value  or  premium  payments  (net  of 
withdrawals  and  premium  taxes). 
Where  permitted  by  state  law,  the 
Contract  will  also  provide  an  enhanced 


death  benefit  determined  by  (1) 
recomputing  the  standard  death  benefit 
by  accumulating  the  total  dollar  amount 
of  premiums  made  prior  to  the  death  of 
the  annuitant,  minus  the  sum  of  the 
total  amount  of  withdrawals  and 
premium  taxes  incurred,  annually  at  5% 
(4%  if  the  annuitant  was  age  70  or  older 
on  the  issue  date)  to  the  date  of  death, 
and  (2)  paying  the  greater  of  the  amount 
so  determined  and  the  contract  value  at 
the  seventh  contract  year,  plus  any 
premiums  made  since  that  time  and 
before  the  death  of  the  aiuiuitant,  minus 
the  total  amount  of  partial  withdrawals 
and  premium  taxes  incurred  since  the 
seventh  contract  year,  all  accumulated 
annually  at  5%  (4%  if  the  annuitant  was 
age  70  of  older  on  the  issue  date)  to  the 
date  of  death.  The  amount  determined 
under  (2)  above  will  equal  SO  if  the 
annuitant  dies  prior  to  the  seventh 
contract  year. 

5.  Various  fees  and  charges  are 
deducted  under  the  Contracts.  An 
annual  Contract  Maintenance  Charge  of 
$35  will  be  deducted  prior  to  the 
annuity  date,  and  upon  a  full  surrender 
on  any  date  other  than  a  contract 
anniversary,  to  reimburse  the  Company 
for  contract  admini.stration  expenses.  A 
daily  Administration  Charge,  equal  to 
an  effective  annual  rate  of  0.15%  of  the 
net  assets  of  each  Portfolio  in  which  the 
contract  owner  has  invested,  will  be 
deducted  prior  to  the  annuity  date.  This 
charge  is  designed  to  reimburse  the 
Company  for  administrative  expenses 
rtUafed  to  the  Separate  .A.ccount  and  the 
issuance  and  maintenance  of  the 
Cfmtract.  Currently,  the  Company 
permits  fifteen  free  transfers  among  the 
Portfolios  per  contract  year;  however,  a 
$25  charge  will  be  assessed  on  the 
sixteenth  and  each  subsequent  transfer 
within  the  contract  year.  The  Company 
does  not  expect  a  profit  from  these 
charges.  The  Company  represents  that  it 
will  monitor  its  administrative  expenses 
and  the  proceeds  of  these  charges  to 
ensure  compliance  with  Rule  26a-l 
under  the  1940  .Act. 

6.  The  Company  will  pay  applicable 
premium  taxes  when  due  and  reserves 
the  right  to  deduct  the  amount  of  the  tax 
either  from  premiums  as  they  are 
received  or  deduct  the  tax  at  a  later  date 
as  permitted  or  required  by  applicable 
law. 

7.  No  sales  charge  is  deducted  from 
premium  payments.  However,  certain 
full  or  partial  surrenders  will  be  subject 
to  a  maximum  7%  contingent  deferred 
sales  charge  ("Withdrawal  Charge"), 
which  will  be  imposed  on  a  declining 
basis  during  the  first  seven  contract 
years  after  payment  of  the  premium 
being  withdraivn.  The  Withdrawal 
Charge  will  compensate  the  Compan3r 


for  expenses  relating  to  the  distribution 
and  sale  of  Uie  Contracts.  For  purposes 
of  computing  the  Withdrawal  Charge, 
withdrawals  will  be  allocated  first  to 
investment  income,  and  then  to 
premiums  on  a  first-in,  first-out  basis  so 
that  all  withdrawals  are  allocated  to 
premiums  to  which  the  lowest  (if  any) 
Withdrawal  Charge  applies.  No 
Withdrawal  Charge  may  be  apphed  to 
that  portion  of  the  first  withdrawal  in 
the  contract  year  equal  to  10%  of 
premiums  that  remain  subject  to  the 
Withdrawal  Charge,  less  earnings  in  the 
contract  owner's  account.  The  Company 
may  also  waive  the  Withdrawal  Charge 
under  other  circumstances  permitted 
under  the  1940  Act. 

To  the  extent  that  the  Withdrawal 
Charge  is  insufficient  to  cover  all  sales 
and  distribution  expenses,  the  Company 
may  use  any  of  its  corporate  assets, 
including  potential  profit  which  may 
arise  from  the  mortality  and  expense 
risk  charge,  to  make  up  any  difference. 

8.  Shares  of  the  Fund  are  sold  to  the 
Separate  Account  at  net  asset  value.  The 
Fund  pays  its  investment  adviser  a  fee 
for  managing  its  investments  and 
business  affairs.  The  Fund  is 
responsible  for  all  of  its  other  expenses. 

9.  A  daily  chaise  equal  to  an  effective 
annual  rate  of  1.25%  of  the  value  of  tlie 
net  assets  in  the  Separate  Account  will 
be  deducted  to  compensate  the 
Company  for  bearing  certain  mortality 
and  expense  risks  under  the  Contracts. 
Of  that  amount,  approximately  1.02%  is 
for  mortality  risks  and  approximately 
0.23%  is  for  expense  risks. 

10.  The  mortality  risk  arises  from  the 
Company's  contractual  obUgations:  (1) 
To  make  aimuity  payments  (determined 
in  accordance  with  the  annuity  tables 
and  other  provisions  provided  in  the 
Contracts)  regardless  of  how  long  any 
individual  annuitant  or  all  annuitants 
may  live,  (2)  to  waive  the  Withdrawal 
Charge  in  the  event  of  the  death  of  the 
annuitant,  and  (3)  to  provide  both  a 
standard  and  an  enhanced  death  benefit 
prior  to  the  annuity  date.  The  portion  of 
the  total  mortality  risk  charge 
attributable  to  the  Company's  assuming 
the  first  two  of  those  three  risks  and 
providing  a  standard  death  benefit  is 
0.90%;  the  balance  of  0.12%  is  assessed 
for  providing  the  enhanced  death 
benefit.  Applicants  represent  that  the 
mortality  risk  charge  may  not  be 
increased  under  the  Contract. 

11.  The  expense  risk  assumed  by  the 
Company  is  the  risk  that  the  Company's 
actual  administrative  costs  will  exce^ 
the  amount  recovered  through  the 
administrative  and  policy  maintenance 
charges.  If  the  expense  risk  charge  is 
insufficient  to  cover  the  actual  cost  of 
administering  the  Contracts  and  the 


Separate  Account,  the  Company  will 
bear  the  loss. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  grant  an 
exemption  from  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Section 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
in  relevant  part,  prohibit  a  registered 
unit  investment  trust,  its  depositor  or 
principal  underwriter,  from  selling 
periodic  payment  plan  certificate's 
unless  the  proceeds  of  all  payments, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  reasonable  fee.  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  bank  itself. 

2.  Applicant  request  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessar>-  to 
permit  the  deduction  of  the  1.25% 
charge  from  the  assets  of  the  Separate 
Account  to  compensate  the  Company 
for  the  assumption  of  mortality  and 
expense  risks.  Applicants  further 
request  that  such  exemptive  relief 
extend  to  contracts  that  are  similar  in  all 
material  respects  to  the  Contracts  which 
may  be  issued  in  the  future  by  the 
Separate  Account  or  any  other  separate 
account  established  by  the  Company. 
Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  The  Company  represents  that  the 
1.25%  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  the  Company  under 
the  Contracts  and  within  the  range  of 
industry  practice  for  comparable 
aimuity  contracts.  This  representation  is 
based  upon  the  Company's  cuialysis  of 
publicly  available  information  about 
comparable  industry  products,  taking 
into  consideration  such  factors  as 
current  charge  levels  and  benefits 
provided,  the  existence  of  expense  level 
guarantees  and  guaranteed  annuity 
rates.  The  Company  represents  that  it 
will  maintain  at  its  home  office,  a 
memorandum,  available  to  the 
Commission,  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 


12588 


Federal  Register  /  Vol.  60,  No.  44  /  Tuesday.  March  7,  1995  /  Notices 


UMI 


the  methodology  and  results  of,  its 
comparative  review. 

4.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  Withdrawal  Charge.  The  Company 
represents  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and 
contract  owners.  The  Company 
represents  that  the  basis  for  conclusion 
is  set  forth  in  memorandum  which  will 
be  maintained  at  its  home  office  and 
will  be  available  to  the  Commission 
upon  request. 

5.  Applicants  assert  that  the  terms  of 
the  future  relief  requested  wit  respect  to 
any  Other  Contracts  are  consistent  with 
the  standards  set  forth  in  Section  6(c)  of 
the  1940  Act.  Applicants  submit  that,  if 
the  Company  were  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
additional  protection  or  benefit. 
Applicants  assert  that  the  requested 
relief  is  appropriate  in  the  public 
interest  because  the  relief  will  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  for  the 
filing  of  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Applicants  represent  that  both  the  delay 
and  the  expense  of  repeatedly  seeking 
exemptive  relief  would  impair  the 
Company's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise. 

6.  The  Company  also  represents  that 
the  Separate  Account  or  future  separate 
accounts  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  they 
should  adopt  a  plan  under  Rule  12b-l 
of  the  1940  Act  to  finance  distribution 
expenses,  to  have  a  board  of  directors  or 
trustees,  a  majority  of  whom  are  not 
"interested  persons"  of  the  Company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act,  formulate  and  approve 
any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-5463  Filed  3-6-95;  8:45  am] 

BILUNQ  CODE  8010-01-M 


SELECTIVE  SERVICE  SYSTEM 

Forms  Submined  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms,  to  be  used  only 
in  the  event  that  inductions  into  the 
armed  services  are  resumed,  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  the  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS-254 

Title:  Application  for  Voluntary  Induction. 

Purpose:  Is  used  to  apply  for  voluntary 
induction  into  the  Armed  Services. 

Respondents:  Registrants  or  nonregistraats 
who  have  attained  the  age  of  17  years,  who 
have  not  attained  the  age  of  26  years  and  who 
have  not  completed  his  active  duty  obligation 
under  the  Military  Selective  Serxice  Act. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  twelve 
minutes  or  less  per  individual. 

SSS-350 

Title:  Registrant  Travel  Reimbursement 
Request. 

Purpose:  Is  used  to  request  reimbursement 
for  expenses  incurred  when  traveling  to  or 
from  a  Military  Entrance  Processing  Station 
in  compliance  with  an  official  order  issued 
by  the  Selective  Service  System. 

Respondents:  AU  registrants  required  to 
travel  to  or  from  a  Military  Entrance 
Processing  Station  at  their  own  expense. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  ten 
minutes  or  less  per  request. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to 
Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form(s) 
should  be  sent  within  60  days  of 
publication  of  this  notice  to  Selective 
Service  System,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard, 
Arlington,  Virginia  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3235, 
Washington,  DC  20503. 


Dated:  February  22.  1995. 
Gil  Coronado, 
Director. 

|FR  Doc.  9.5-5435  Filed  3-6-95:  8:45  am] 
BILLING  CODE  801S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  Loan  Area; 
Alabama 

Cullman  and  Marshall  Counties  and 
the  contiguous  Counties  of  Blount. 
Dekalb,  Etowah.  Jackson,  Lawrence, 
Madison,  Morgan,  Walker  and  Winston 
in  the  State  of  Alabama  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  flooding  and 
tornadoes  which  occurred  on  February 
15,  1995.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  May  1.  1995  and  for 
economic  injury  until  the  close  of 
business  on  December  1,  1995  at  the 
address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place.  Suite  300,  Atlanta,  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners   with   credit   avail- 

able elsewhere 

8  000 

Homeowners  without  credit  avail- 

able elsewhere  

4.000 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7  125 

For  Economic  Injury: 

Businesses    and   small    agricul- 

tural     cooperatives      without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  276512  and  for 
economic  injury  the  number  is  847600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  March  1.  1995. 
Philip  Lader, 
Administrator. 

|FR  Do<:.  95-5549  Filed  3-6-95;  8:45  am] 
BILLING  CODE  8025-01-M 


Declaration  of  Disaster  Loan  Area; 
North  Carolina  and  Contiguous 
Counties  in  Tennessee 

Watauga  County  and  the  contiguous 
counties  of  Ashe,  Avery,  Caldwell,  and 


Wilkes  in  the  State  of  North  Carolina, 
and  Carter  and  |ohnson  Counties  in  the 
State  of  Tennessee  constitute  an 
economic  injury  disaster  area  as  a  result 
of  damages  caused  by  severe  storms  and 
flooding  which  occurred  on  January  14 
and  15, 1995.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
December  1. 1995  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  Georgia 
30308 

or  other  locally  announced  locations. 

The  interest  rate  for  eligible  small 

businesses  and  small  agricuhural 

cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Date:  March  1.  1995. 
Philip  Lader, 
Administrator. 

|FR  Doc.  95-5550  Filed  3-6-95;  8:45  am) 
BILUNC  CODE  a025-01-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  28.  1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Department 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Usted  and  to  the  Treasury 
Department  Clearance  Officer, 
E)epartment  of  the  Treasury.  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington,  DC  20220 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0072. 

Form  Number  CF  1302  and  CF 
1302A. 

Type  of  Review:  Extension. 

Title:  Cargo  Declaration  and  Cargo 
Declaration  (Outward  with  Commercial 
Forms). 

Description:  Customs  Forms  1302  and 
1302 A  are  used  by  the  master  of  a 
Vessel  to  list  all  inward  cargo  onboard 
and  for  the  clearance  of  all  cargo 
onboard  with  commercial  forms. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5.600. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
11.662  hours. 

Clearance  Officer:  Laveme  Williams 
(202)  927-0229.  U.S.  Customs 
Service.  Printing  and  Records 
Management  Branch,  Room  6216. 
1301  Constitution  Avenue.  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer 

[FR  Doc.  95-5522  Filed  3-6-95;  8:45  am) 

BILUNO  CODE  4620-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  1,  1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  die 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Department 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  New. 

Form  Number:  PD  F  5376  and  PD  F 
5377. 

Type  of  Review:  New  collection. 

Title:  1.  Transaction  Request  for  U.S. 
Treasury  Securities  State  and  Local 
Series  (5376). 

2.  Early  Redemption  Request  for  U.S. 
Treasury  Securities  State  and  Local 
Government  Series  (5377). 

Description:  These  forms  will  provide 
a  vehicle  for  State  and  Local 
Government  entries  to  use  for 
conducting  accounts  maintenance 
changes  and  early  redemptions  of  their 
State  and  Local  Series  (SLGS) 
Securities. 

Respondents:  State,  Local  or  Tribal 
Government. 


Estimated  Number  of  Respondents: 
3,350. 

Estimated  Burden  Hours  Per 
Response: 

Form  and  Time  Per  Response 

PD  F  5376—30  minutes 

PD  F  5377—30  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.675  hours. 
Clearance  Officer:  Vicki  S.  Ott  (304) 

480-6553.  Bureau  of  the  Public  Debt. 

200  Third  Street.  Parkersburg.  West 

VA  26106-1328. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-7340.  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
jFR  Doc.  95-5523  Filed  3-6-95;  8:45  ami 
BILLING  CODE  M1IM0-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  1. 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury-  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0582. 

Form  Number:  IRS  Form  1139. 

Type  of  Review:  Revision. 

Title:  Corporation  Application  for 
Tentative  Refund. 

Description:  Form  1139  is  filed  by 
corporations  that  expect  to  have  a  net 
operating  loss,  net  capital  loss,  or 
unused  general  business  credits  carried 
back  to  a  prior  tax  year.  IRS  uses  Form 
1139  to  determine  if  the  amount  of  the 
loss  or  unused  credits  is  reasonable. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 25  hr..  7  min. 
Learning  about  the  law  or  the  form — 


12590 


Federar  Register  /  Vol.  60,  No.  44  /  Tuesday,  March  7,  1995  /  Notices 


12591 


3  hr.,  20  min. 

Preparing  the  form — 8  hr.,  32  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 1  hr.,  20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  114,960  hours. 

OMB  Number:  1545-0757. 

Regulation  ID  Number:  LR-209-76 
Final. 

Type  of  Review:  Extension. 

Title:  Special  Lien  for  Estate  Taxes 
Deferred  Under  Section  6166  or  6166A; 
Procedure  and  Administration. 

Description:  Section  6324A  permits 
the  executor  of  a  decedent's  estate  to 


elect  a  lien  on  section  6166  property  in 
favor  of  the  United  States  in  lieu  of  a 
bond  or  personal  liability  if  an  election 
under  section  6166  was  made  and  the 
executor  files  an  agreement  under 
section  6324A(c). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
34,600 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
8.650  hours. 


Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 

IFR  Doc.  95-5524  Filed  3-6-95:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

March  13, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  3, 1995 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-5700  Filed  3-3-95;  3:43  pm| 
BILUNG  CODE  6210-01-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  10:00  a.m..  Friday, 

March  17, 1995. 

PLACE:  Neighborhood  Reinvestment 

Corporadon,  1325  G  Street,  N.W..  Suite 

800.  Board  Room,  Washington.  D.C. 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary,  202/376-2441. 

AGENDA: 

I.  Call  to  Order 

II.  Approval  of  Minutes: 
December  16, 1994 

III.  Audit  Committee  Report: 
February  22, 1995,  Meeting 


a.  Receive  FY  1994  Audit  Report  from 
Outside  Auditors 

b.  Selection  of  Outside  Auditors 

c.  Proposed  Revisions  to  the  Corporate 
Investment  Policy 

IV  Budget  Committee  Report: 
February  23, 1995,  Meeting 

a.  Proposed  FY  1995  Budget  Revisions 

V  Treasurer's  Report 

VI.  Executive  Director's  Quarterly 

Management  Report 

VII.  Adjourn 
Jefirey  T.  Bryson, 
General  Counsel/Secretary. 

IFR  Doc.  95-5649  Filed  3-3-95;  12:38  pmj 
BILLING  CODE  7$70-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  6,  13.  20.  and  27. 

1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  March  6 

Thursday,  March  9 

2:00  p.m. 
Briefing  on  Performance  Indicators  in 

Materials  Performance  Evaluation 

Program  (Public  Meeting) 
(Contact:  George  Pangbum,  301-415-7266) 
3:30  p.m. 
Affirmative/Discussion  and  Vote  (Public 

Meeting) 
(Please  Note:  This  item  will  be  affirmed 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 
a.  Sequoyah  Fuels  Corporation — 

Intervenors'  Petition  for  Review  of  the 

Presiding  Officer's  Order  LBP-93-25 

(Tentative) 
(Contact:  Andrew  Bates,  301-415-1963) 

Week  of  March  13— Tenative 

Tuesday.  March  14 

10:00  a.m. 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Wednesday,  March  15 

2:00  p.m. 

Briefing  on  Proposed  Changes  to  NRC  Fee 
Rule  (Public  Meeting) 

(Contact:  Jesse  Funches.  301-415-7322) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  20— Tenative 

Wednesday.  March  22 
10:00  a.m. 


Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  lohn  Hickey,  301-415-7192) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  27— Tentative 

Tuesday,  March  28 

2:00  p.m. 
Briefing  on  Status  of  Reactor  Regulatory 

Reform  Initiatives  (Public  Meeting) 
(Contact.  Gene  Imbro.  301-415-2969) 

Wednesday,  March  29 

10:00  a.m. 
Briefing  by  National  Academy  of  Sciences 

on  Status  of  Independent  Review  of 

Medical  Use  Program  (Public  Meeting) 
(Contact:  Pat  Rathbun.  301-415-7178) 
2:00  p.m. 
Briefing  on  Lessons  Learned  from 

Enhanced  Participatory  Rulemakings 

(Public  Meeting) 
(Contact/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reser\-ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.'DC  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  alb@nrc.gov  or  gkt@nrc.gov 

Dated:  March  3. 1995. 
William  M.  HiU.  Jr.. 

Office  of  the  Secretary 

IFR  Doc.  95-5685  Filed  3-3-95;  3:10  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putHished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  tjy  the  Office  of  the  federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  5-95] 

Proposed  Foreign-Trade  Zone— 
Oiympia/South  Puget  Sound  Area,  WA 
(Port  of  Olympia  Customs  Port  of  Entry 
Area);  Application  and  Public  Hearing 

Correction 

In  notice  document  95—4633 
appearing  on  page  10352  in  the  issue  of 
Friday,  February  24, 1995,  make  the 
following  corrections: 

On  page  10352,in  the  second  column, 
in  the  fourth  full  paragraph,  beginning 
in  the  seventh  line,  "[60  days  from  date 
of  publication)"  should  read  "April  25, 
1995";  and  in  the  last  line,  "(75  days 
from  date  of  publication])."  should  read 
"(May  10,  1995))." 

BILUNO  CODE  1S0S-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  925 


RIN  0648-AC63 

Olympic  Coast  National  Marine 
Sanctuary  Regulations 

Correction 

In  rule  document  95-4025  beginning 
on  page  9294  in  the  issue  of  Friday, 
February  17, 1995,  make  the  following 
corrections: 


Appendix  A  to  Part  925    [Corrected] 

On  page  9294,  in  Appendix  A  to  Part 
925,  in  the  table,  in  the  third  column, 
the  first  three  digits  of  the  Longitude  for 
Point(s)  3,  4,  5  and  6  now  reading  "124" 
should  read  "125". 

WLUNG  CODE  1S05-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  940953-4347;  I.D.  081594A] 
RIN  0648-AE52 

Snapper-Grouper  Fishery  Off  the 
Southern  Atlantic  States 

Correction 

In  rule  document  94-31421  beginning 
on  page  66270,  in  the  issue  of  Friday, 
December  23, 1994,  make  the  following 
correction: 

§646.7    [Corrected] 

On  page  66274,  in  the  ihird  column, 
in  §646.7  (pp)  (i),  (ii),  (iii)  were 
designated  incorrectly  and  the 
paragraphs  should  read  "(1),  (2),  (3)". 

BILUNO  CODE  150S-01-O 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

Correction 

In  notice  document  95-4136 
beginning  on  page  9688  in  the  issue  of 
Tuesday,  February  21,  1995,  make  the 
following  corrections: 

1.  On  page  9688: 

a.  In  the  first  column,  under  1.,  the 
OMB  Docket  number:  should  read 
"7100-0055". 

b.  In  the  second  column,  under  2..  the 
OMB  Docket  number:  should  read 
"7100-0224". 

c.  In  the  third  column: 

(i)  Under  3.,  the  Agency  form  number: 
should  read  "FR  MSD-4.  MSD-5";  the 


OMB  Docket  number:  should  read 
"7100-0100,  7100-0101";  and  in  the 
Abstract,  in  the  last  line,  insert  "4"  after 
"FRMSD-" 

(ii)  Under  4.,  the /igency/orm 
number:  should  read  "FR  TA-1",  and 
the  OMB  Docket  number:  should  read 
"7100-0099". 

2.  On  page  9689,  in  the  first  column, 
under  1.,  the  OMB  Docket  number 
should  read  "7100-0137". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7100 

[WY-930-1 430-01;  WYW-833571 

Partial  Revocation  of  Secretarial 
Orders  of  October  20, 1917,  May  6, 
1918,  May  16, 1918,  August  28, 1934, 
and  July  12, 1939;  Wyoming 

Correction 

In  rule  document  94-27690  beginning 
on  page  55820,  in  the  issue  of 
Wednesday,  November  9, 1994,  make 
the  following  correction: 

On  page  55821,  in  the  first  column,  in 
the  land  description,  in  the  first  line, 
"Sec.  31,  lots  1  to  4,  inclusive,  EV2,  and 
EV2WV4."  should  read  "Sec.  31,  lots  1 
to  4,  inclusive.  EVz,  and  EVaVVVz.". 

BILLING  CODE  1 505-01 -O      • 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Examination  of  Working  Places 

Correction 

In  notice  document  95-4341 
begirming  on  page  9987  in  the  issue  of 
Wednesday,  February  22, 1995,  in  the 
second  column,  under  DATES,  in  the 
second  line,  "April  1, 1995"  should 
read  "April  10, 1995". 

BILLING  CODE  1505-01-0 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  888 

Section  8  Housing  Assistance  Payment 
Programs:  Contract  Rent  Annual 
Adjustment  Factors;  Final  Rule 


UMI 
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UMI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 

pocket  No.  N-85-3875;  FR-3807-N-01] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revised  contract  rent 
annual  adjustment  factors. 

summary:  The  United  States  Housing 
Act  of  1937  requires  that  the  assistance 
contracts  signed  by  owners  participating 
in  the  Department's  Section  8  Housing 
Assistance  Payments  programs  provide 
for  annual  or  more  frequent  adjustment 
in  the  maximum  monthly  rentals  for 
units  covered  by  the  contract  to  reflect 
changes  based  on  fair  market  rents 
prevailing  in  a  particular  market  area,  or 
on  a  reasonable  formula.  This  notice 
announces  revised  Annual  Adjustment 
Factors  (AAFs),  which  are  based  on  a 
formula  using  data  on  residential  rent 
and  utilities  cost  changes  from  the 
Bureau  of  Labor  Statistics  Consumer 
Price  Index  (CPI)  and  the  HUD  Random 
Digit  Dialing  (HDD)  rent  change  surveys. 
EFFECTIVE  DATE:  March  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing  [(202)  708-0477  (TDD)  or  (202) 
708-0850  (voice)],  for  questions  relating 
to  the  Section  8  Voucher,  Certificate, 
and  Moderate  Rehabilitation  programs; 
Barbara  Hunter,  Program  Planning 
Division,  Office  of  Muhifamily  Housing 
Management  [(202)  708-3944  (TDD)  or 
(202)  708-4594  (voice)],  for  questions 
relating  to  all  other  Section  8  programs; 
for  technical  information  regarding  the 
development  of  the  schedules  for 
specific  areas  or  the  method  used  for 
calculating  the  AAFs,  Michael  R.  Ailard, 
Economic  and  Market  Analysis 
Division,  Office  of  Policy  Development 
and  Research  [(202)  708-0577  (TDD)  or 
(202)  708-0770  (voice)].  Mailing  address 
for  above  persons:  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  S\V.  Washington,  DC 
20410.  (The  above-listed  telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Housing  and  Urban 
Development  Appropriations  Act,  1995 
(Pub.  L.  103-327,  approved  September 
28, 1994)  provides  that,  "For  any  unit 
occupied  by  the  same  family  at  the  time 
of  the  last  annual  rental  adjustment, 
where  the  assistance  contract  provides 


for  the  adjustment  of  the  maximum 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for 
a  unit  is  otherwise  eligible  for  an 
adjustment  based  on  the  full  amount  of 
the  factor,  0.01  shall  be  subtracted  from 
the  amount  of  the  factor,  except  that  the 
factor  shall  not  be  reduced  to  less  than 
1.0".  Schedule  C,  tables  1  and  2  contain 
separate  AAFs  for  a  unit  occupied  by 
the  same  family  at  the  last  annual 
adjustment  (Table  2),  and  for  a  unit 
occupied  by  a  new  family  since  the  last 
annual  adjustment  since  (Table  1). 

The  revised  AAFs  are  applicable  for 
adjusting  Contract  Rents  for  contract 
anniversaries  falling  on  or  after 
November  8, 1994,  the  anniversary  date 
for  publication  of  a  new  annual 
adjustment  factor. 

Applicability  of  AAFs  to  Various 
Section  8  Programs 

In  general,  AAFs  established  by  this 
Notice  are  used  to  adjust  Contract  Rents 
for  Section  8  Housing  Assistance 
Payments  Program  units.  However,  the 
specific  application  of  the  AAFs  should 
be  determined  by  reference  to  the  HAP 
Contract  and  to  appropriate  program 
regulations  or  requirements. 

AAFs  are  not  used  for  the  Section  8 
Voucher  program.  Contract  Rents  for 
many  projects  receiving  Section  8 
subsidies  under  the  Loan  Management 
provisions  of  24  CFR  part  886,  subpart 
A,  and  for  projects  receiving  Section  8 
subsidies  imder  the  Property 
Disposition  provisions  of  24  CFR  part 
886,  subpart  C,  are  adjusted,  at  HUD's 
option,  either  by  applying  the  AAFs  or 
by  adjusting  rents  in  accordance  with  24 
CFR  207.19(e). 

Under  the  Section  8  Moderate 
Rehabilitation  program,  the  public 
housing  agency  (PHA)  applies  the  AAF 
to  the  base  rent,  not  the  Contract  Rent. 

AAF  Tables 

The  AAFs  for  FY  1995  are  contained 
in  Schedule  C,  tables  1  and  2  of  this 
notice. 

AAF  Areas 

With  several  exceptions  discussed 
below,  the  AAFs  shown  in  Schedule  C 
use  the  Office  of  Management  and 
Budget's  (OMB)  most  current  definitions 
of  metropolitan  areas.  HUD  uses  the 
OMB  Metropolitan  Statistical  Area 
(MSA)  and  Primary  Metropolitan 
Statistical  Area  (PMSA)  definitions  for 
AAF  areas  because  they  closely 
correspond  to  housing  market  area 
definitions. 

The  exceptions  are  for  six  large 
metropolitan  areas,  where  HUD 
considers  the  area  covered  by  the  OMB 
definitions  to  be  larger  than  appropriate 


for  use  as  a  housing  market  area 
definition.  HUD  therefore  modified  the 
definitions  for  these  areas  by  deleting 
some  of  the  counties  that  OMB  had 
added  to  its  revised  definitions.  The 
following  counties  are  deleted  from  the 
HUD  definitions  of  AAF  areas: 

Metropolitan  Area  Deleted  Counties 

Atlanta,  GA — Carroll,  Pickens,  and 

Walton  Counties. 
Chicago,  IL— DeKalb,  Grundy  and 

Kendall  Counties. 
Cincinnati-Hamilton.  OH-KY-IN— 

Brown  County,  Ohio;  Gallatin.  Grant 

and  Pendleton  Counties  in  Kentucky; 

and  Ohio  County.  Indiana. 
Dallas,  TX — Henderson  County. 
New  Orleans,  LA— St.  James  Parish. 
Washington,  DC — Berkeley  and 

Jefferson  Counties  in  West  Virginia; 

and  Clarke,  Culpeper,  King  George 

and  Warren  counties  in  Virginia. 

Separate  AAFs  are  listed  in  this 
publication  for  the  above  counties.  They 
and  the  metropolitan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
(*)  next  to  the  area  name.  The  asterisk 
denotes  that  there  is  a  difference 
between  the  OMB  metropolitan  area  and 
the  HUD  AAF  area  definitions  for  these 
areas. 

Based  on  an  evaluation  of  information 
submitted  by  local  officials,  HUD  has 
determined  that  Spalding  Coimty  is  part 
of  the  Atlanta  housing  market  area. 
Program  units  in  Spalding  County, 
therefore,  will  use  the  Atlanta,  GA 
AAFs. 

Each  AAF  applies  to  a  specified 
geographical  area  and  to  units  of  all 
bedroom  sizes.  AAFs  are  provided  for 
the  metropolitan  parts  (exclusive  of  CPI 
areas)  and  the  nonmetropolitan  parts  of 
the  ten  HUD  regions,  which,  under 
HUD's  reorganization  plan  have  been 
renamed  and  are  referred  to  as  follows: 
Region  I  (Boston)  is  now  New  England 
Region  II  (New  York)  is  now  New  York/ 

New  Jersey 
Region  III  (Philadelphia)  is  now  the 

Mid-Atlantic 
Region  IV  (Atlanta)  is  now  the  Southeast 
Region  V  (Chicago)  is  now  the  Midwest 
Region  VI  (Fort  Worth)  is  now  the 

Southwest 
Region  VII  (Kansas  City)  is  now  the 

Great  Plains 
Region  VIII  (Denver)  is  now  Rocky 

Mountain 
Region  IX  (San  Francisco)  is  now 

Pacific/Hawaii 
Region  X  (Seattle)  is  now  Northwest/ 

Alaska 
AAFs,  developed  from  local  CPI 
surveys,  also  are  provided  for  103   , 
separate  metropolitan  AAF  areas. 

Program  participants  should  refer  to 
the  area  definitions  section  at  the  end  of 


Schedule  C  to  make  certain  that  they  are 
using  the  correct  AAFs.  Units  located  in 
metropolitan  areas  with  a  local  CPI 
survey  must  use  the  corresponding 
AAFs  listed  separately  for  those 
metropolitan  areas.  Units  that  are 
located  in  areas  without  a  local  CPI 
survey  must  use  the  appropriate  HUD 
regional  Metropolitan  or 
Nonmetropolitan  AAFs. 

The  .\AF  area  definitions  shown  in 
Schedule  C  are  Usted  in  alphabetical 
order  by  State.  The  associated  HUD 
region  is  shown  next  to  each  State 
name.  Areas  whose  AAFs  are 
detennined  by  local  CPI  surveys  are 
listed  first.  All  CPI  defined  areas  have 
separate  AAF  schedules  and  are  shown 
with  their  corresponding  county 
definitions  or  as  metropolitan  counties. 
Listed  after  the  CFI  defined  areas  (in 
those  states  that  have  such  areas)  are  the 
metropolitan  and  norunetropolitan 
counties  of  each  State.  In  the  six  New 
Lngland  States,  the  listings  are  for 
counties  or  parts  of  coiuities  as  defined 
1)V  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
iho  Southeast  AAFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  table  as 
STATE:  Hawaii,  which  are  based  on  the 
CPI  survey  for  the  Honolulu 
uietropoHtan  area.  The  Pacific  Islands 
ii.se  the  Pacific/Hawaii  Nonmetropolitan 
AAFs.  The  Anchorage  metropolitan  area 
uses  the  .'\AFs  based  on  the  local  CPI 
.iurvey.  All  other  areas  in  Alaska  use  the 
Northv/est/Alaska  Nonmetropolitan 
A.AFs.  Reflecting  a  dec-ease  in  the  local 
CP!  survey,  the  AAFs  for  the  San  Diego. 
CA  MS.\  are  shown  as  1.00. 

Section  8  Certificate  Program  AAFs  for 
Mdnutactured  Home  Spaces 

The  AAFs  in  this  publication 
identified  as  "Highest  Cost  Utility 
E.xciiided"  are  to  be  used  for  updating 
manufactured  home  space  contract 
Hints.  The  applicable  AAF  is 
determined  by  reference  to  the 
geographic  listings  contained  in 
Schedule  C.  as  described  in  the 
preceding  section. 

Retroactivity 

Retroactivity  is  pennitted  to  avoid  any 
detriment  to  owners  because  of  HUD's 
delay  in  the  annual  publication  of  the 


factors,  as  required  by  24  CFR  888.202. 
Owners  of  Section  8  units  (other  than 
units  assisted  imder  the  Section  8 
Certificate,  Moderate  Rehabilitation, 
regular  and  SRO,  Project-based 
Assistance  Certificates,  and  FmHA 
programs)  who  have  HAP  Contracts 
with  aimiversary  dates  falling  on 
November  8, 1994  through  March  7, 
1995  may  request  that  the  AAFs  be 
applied  retroactively  to  the  anniversary 
date  of  their  HAP  Contracts. 
The  AAFs  are  not  applied 
retroactively  for  units  assisted  under  the 
Set:tion  8  Certificate,  Moderate 
Rehabilitation  (both  regular  and  SRO). 
Project-based  Assistance  Certificates, 
and  the  FmH.A  programs.  The  annual 
adjustments  ior  these  units  are 
determined  as  of  any  anniversary  date 
using  the  AAFs  most  recently  published 
in  the  Federal  Register  (see  24  CFR 
882.108(a)(l)(i)  and  884.109(b)(2)). 

RDD  Factors 

H\JD  uses  the  RDD  regional  surveys 
for  calculating  .A.AFs.  The  RDD  survey 
method  is  based  on  a  samphng 
procedure  that  uses  computers  to  select 
a  statistically  random  sample  of  rental 
housing,  dial  and  keep  track  of  the 
telephone  calls  and  process  the 
responses.  RDD  surveys  are  conducted 
to  determine  the  rent  change  factors  for 
the  nieLropohtan  parts  (exclusive  of  CPI 
areas)  and  nonmetropolitan  parts  of  the 
10  HUD  regions,  a  total  of  20  surveys. 

AAF  Formula 

1  he  formula  for  calculating  the  AAFs 
fo."-  each  area  is  as  fcjllows: 

For  areas  •Ailb  CPI  surx'eys:  (1 ) 
Changes  in  the  shelter  rent  and  utilities 
components  were  calculated  based  on 
the  most  recent  CPI  annual  average 
change  data:  (2)  tiie  shelter  rent  factor 
was  calculated  by  eliminating  the  effect 
of  heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  included  in  the 
CPI  surveys;  and  (3)  the  gross  rent 
factors  were  calculated  by  weighing  the 
rent  and  utility  components  with  the 
1990  Census  corresponding 
components. 

For  areas  using  RDD  suneys:  (1)  The 
change  in  gross  rent  was  calculated 
using  the  most  recent  RDD  survey 
median  gross  rent  for  the  respective 
metropolitan  or  nonmetropoHtan  parts 


of  the  HUD  region;  and  (2)  the  change 
in  shelter  rent  was  calculated  by 
subtracting  median  value  of  utilities 
costs  from  the  median  gross  rent.  The 
median  cost  of  utilities  was  determined 
from  the  units  in  the  RDD  sample 
reportmg  that  all  utilities  were  paid  by 
the  tenant. 

Other  Matters 

An  envirormiental  assessment  is 
unnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.200(1). 

The  General  Counsel,  as  ttie 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  The  Notice 
merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has  also 
determined  that  this  Notice  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and.  thus,  is  not 
subject  to  review  under  the  Order.  7  he 
Notice  merely  announces  the 
adjustment  factors  to  be  u.sed  to  adjust 
contract  rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
.^ct  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numl)er  for  Loxver 
Income  Housing  Assistance  programs 
(Sections)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Contract  Rent  Annual 
Adjustment  Factors  for  the  Section  8 
Housing  Assistance  Payments  Progr.im 
as  set  forth  in  the  following  tables: 

Dated:  February  7.  1995. 
Henry  Cisneros, 

Sprrctnry 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-5166-«] 

Iowa;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

Iowa's  application  for  final  approval. 

summary:  The  State  of  Iowa  has  applied 
for  final  approval  of  its  underground 
storage  tank  (UST)  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Iowa's  application  and  has 
reached  a  final  determination  that 
Iowa's  underground  storage  tank 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus.  EPA  is  granting  final  approval  to 
the  State  of  Iowa  to  operate  its  program. 
EFFECTIVE  DATE:  Final  approval  for  Iowa 
shall  be  elective  at  1:00  pm  eastern 
time  on  May  8. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Daniels,  Coordinator.  Underground 
Storage  Tank  Section,  EPA  Region  7, 
726  Minnesota  Ave.,  Kansas  City, 
Kansas,  66101.  Phone:  (913)  551-7651. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state  UST 
programs  to  operate  in  the  state  in  lieu 
of  the  Federal  UST  program.  To  qualify 
for  final  authorization,  a  state's  program 
must  be:  (1)  "No  less  stringent"  than  the 
Federal  program  in  leak  detection, 
maintaining  records,  release  reporting, 
corrective  action,  tank  closure,  financial 
responsibility,  new  tank  standards  and 
the  notification  requirements  of  Section 
9004(a)(8)  of  RCRA,  42  U.S.C. 
6991c(a)(8);  and  (2)  provide  for  adequate 
enforcement  (Section  9004(a)  of  RCRA, 
42  U.S.C.  6991c(a)). 

B.  State  of  Iowa 

On  March  17, 1994,  Iowa  submitted 
an  application  for  "complete"  program 
approval.  On  April  25, 1994,  Iowa 
submitted  HP.  2118  which  amended 
Iowa  Code  §  4558.471(6)  for  inclusion 
in  the  application.  This  bill  amended 
the  definition  of  an  "owner"  of  an 
underground  storage  tank  and  provided 
the  conditions  under  which  a  "lender" 
might  be  exempted  from  that  definition. 
Also,  on  June  7, 1994  Iowa  modified  its 
application  so  that  it  is  not  seeking 


authorization  over  Indian  lands. 
Together,  these  comprise  the  Iowa 
application.  The  Iowa  program  provides 
for  regulation  of  both  petroleum  and 
hazardous  substance  tanks.  Iowa  also 
regulates  farm/residential  tanks  of  1.100 
gallons  or  less  capacity.  However,  this 
part  of  the  Iowa  program  is  broader  in 
scope  than  the  Federal  program  and  is 
not  included  in  this  final  approval.  On 
August  9, 1994,  EPA  published  a 
tentative  decision  announcing  its  intent 
to  grant  Iowa  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  59  FR  40507, 
August  9, 1994. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  Also,  EPA  provided  notice 
that  a  public  hearing  would  be- provided 
only  if  significant  public  interest  on 
substantive  issues  was  shown.  EPA  did 
receive  significant  comments  on  the 
application  and  a  public  hearing  was 
held  on  December  1, 1994  in  Des 
Moines,  Iowa. 

C.  Public  Comments  and  Hearing 

The  following  summarizes  the 
comments  and  responds  to  the 
significant  issues  raised  by  those 
comments. 

Twenty-three  written  comments  were 
received  during  the  public  comment 
period,  which  ran  from  August  9, 1994, 
when  the  tentative  program  approval 
notice  was  published,  until  December  9, 
1994.  Nine  commenters  spoke  at  the 
public  hearing.  Commenters  included 
owmers  of  USTs,  an  association  of 
petroleimi  marketers,  an  association  of 
trucking  companies  and  service 
providers  to  trucking  companies,  local 
government  officials  and  the  Iowa 
Department  of  Natural  Resources 
(IDNR).  The  Iowa  Comprehensive 
Petroleum  Underground  Storage  Tank 
Fund  provided  a  written  comment 
following  the  public  hearing. 

The  majority  of  comments  concerned 
four  major  issues:  (1)  Whether  the  IDNR 
adequately  enforces  the  financial 
responsibility  requirwnents  applicable 
to  UST  owners,  (2)  whether  the  IDNR 
adequately  enforces  the  leak  detection 
requirements  applicable  to  UST  owners, 
(3)  whether  the  IDNR  wastes  resources 
for  site  assessments  instead  of  actual 
cleanups,  and  (4)  whether  the  IDNR 
should  use  risk-based  cleanup 
standards. 

Other  commenters  stated  that  owners 
who  timely  comply  with  the  UST 
requirements  are  competitively 
disadvantaged  when  the  IDNR  does  not 
enforce  the  rules  for  everyone,  or  when 
compliance  deadlines  are  moved. 
Others  criticized  the  IDNR  for  specific 


cleanup  requirements  imposed  on  sites 
which  they  owned.  The  IDNR  was 
criticized  for  the  high  costs  of  site 
assessments  and  the  costs  of  complying 
with  the  IDNR  requirements  for  long- 
term  monitoring  after  contaminated 
soils  were  removed.  One  commenter 
cited  an  example  of  contamination  that 
recurred  after  a  cleanup  due  to 
fluctuating  water  tables.  Others  cited 
diminished  property  values  and  lost 
economic  development  due  to 
contamination. 

While  some  of  the  commenters 
requested  that  the  EPA  deny  program 
approval,  the  petroleum  marketers 
association  echoed  the  four  major 
comments  above  but  specifically 
requested  approval  of  the  Iowa  program. 
However,  the  marketers  association  did 
request  that  the  EPA  continue  providing 
the  IDNR  technical  and  administrative 
assistance  to  improve  enforcement  of 
UST  regulations  and  the  adoption  of 
risk-based  cleanup  standards.  The 
trucking  association  criticized  the  IDNR 
for  wasting  resources  without  doing 
enough  cleanups  and  for  not  using  risk- 
based  cleanup  standards,  but  did  not 
request  denial  of  program  approval. 

At  the  public  hearing  and  m  a  vmtten 
comment,  the  IDNR  specifically 
addressed  the  four  major  issues 
identified  above.  However,  not  all  of 
those  four  issues  are  within  the  scope  of 
the  EPA's  review  for  state  program 
approval.  For  the  EPA  the  sole  concerns 
are  whether  the  state  has  the  legal 
authorities,  the  program  capability  to 
meet  the  objectives  of  the  federal  UST 
requirements  and  provides  adequate 
enforcement  of  compliance.  Thus,  even 
though  the  EPA  encourages  the  effective 
use  of  state  cleanup  funds,  such  funds 
are  not  required  elements  for  state 
program  approval  and  Iowa's 
administration  of  its  state  cleanup  fund 
was  not  reviewed  by  the  EPA  for 
program  approval.  Similarly,  while  the 
EPA  encourages  states  to  use  risk-based 
decision-making  in  the  corrective  action 
process,  there  is  no  federal  requirement 
for  state  program  approval  for  any 
particular  methodology.  Nonetheless,  in 
order  to  fully  address  the  public's 
concerns  the  EPA  has  included  in  this 
responsiveness  summary  the  IDNR's 
response  to  each  of  the  major  issues. 

With  respect  to  enforcement  of  the 
leak  detection  and  financial 
responsibility  requirements,  the  IDNR 
noted  that  the  state's  UST  requirements 
follow  the  federal  requirements.  The 
federal  UST  regulation  does  not  require 
compliance  reporting  by  the  owner  to 
the  regulating  agency,  but  only  that  leak 
detection  and  financial  responsibility 
records  be  kept  on-site  or  reasonably 
accessible.  Therefore,  for  the  IDNR  the 


only  clear  mechanism  to  enforce  those 
requirements  is  on-site  inspections  of 
each  facility.  The  IDNR  has  established 
an  abbreviated  enforcement  procedure 
to  deal  with  those  specific  violations,  so 
that  a  large  number  of  enforcement 
actions  can  be  undertaken  in  a  relatively 
short  period  of  time.  With  its  available 
resources,  the  IDNR  performs  over  400 
on-site  inspections  each  year. 

In  response  to  the  comments  alleging 
waste  of  cleanup  resources,  the  IDNR 
attributed  many  of  the  pubUc  concerns 
to  difficulties  the  agency  has  had  in 
identifying  the  soil  and  groundwater 
contamination,  and  the  resulting  failure 
of  nearly  every  remediation  system  that 
was  installed.  As  a  result,  the  IDNR  is 
now  requiring  more  detailed 
assessments  of  contaminated  sites  to 
determine  the  risks  and  necessary 
actions,  and  to  provide  assurance  that 
the  remediation  will  be  successful. 

Concerning  risk  assessment,  the  IDNR 
commented  that  since  1992  it  has  been 
applying  a  risk-based  assessment  to  set 
the  appropriate  standards  to  protect 
human  health  and  the  environment,  and 
was  one  of  the  first  states  in  the  nation 
to  do  so.  Since  then,  43  percent  of 
assessed  sites  have  been  required  to 
perform  some  form  of  remediation,  and 
57  percent  have  been  allowed  to  either 
do  nothing  or  to  monitor  only.  There 
has  been  a  continuous  effort  to  improve 
on  and  reduce  the  amoimt  of 
remediation  required. 

In  response  to  the  above  comments, 
the  EPA  notes  that  none  of  the 
fcomments  identified  any  problems  with 
the  scope  of  the  Iowa  UST  program  or 
whether  the  Iowa  regulations  are  less 
stringent  than  the  federal  requirements. 
Although  some  commenters  identified 
problems  with  the  adequacy  of 
enforcement  of  the  leak  detection  and 
financial  responsibility  requirements, 
the  EPA  is  satisfied  that  the  IDNR  is 
using  its  available  resources  to 
adequately  enforce  these  requirements 
and  will  continue  taking  steps  to 
achieve  imiversal  compliance  at  UST 
facilities  in  Iowa. 

Additionally,  the  EPA  considers  the 
IDNR's  efforts  to  achieve  required 
cleanups  to  be  adequate  for  program 
approval,  but  acknowledges  the 
technical  and  financial  difficulties  in 
achieving  cleanups.  The  IDNR  is  making 
progress  in  improving  remediation 
efficiency  through  more  detailed  site 
assessments  and  the  use  of  risk  based 
cleanup  standards. 

Also,  the  EPA  acknowledges  that 
owners  of  USTs  face  sometimes 
enormous  financial  challenges  in 
complying  with  the  technical  operating 
requirements  and  in  performing 
required  cleanups  of  contaminated  sites. 


However,  those  requirements  would  be 
the  same  whether  or  not  EPA  approves 
the  Iowa  UST  program.  Further,  upon 
approval  the  Iowa  UST  program  would 
operate  in  lieu  of  the  federal  program 
and  owners  and  operators  would  look 
only  to  the  Iowa  set  of  requirements  to 
determine  their  compliance. 

Finally,  in  response  to  the  suggestion 
that  the  EPA  should  provide  technical 
and  administrative  assistance  to  the 
IDNR,  the  EPA  notes  that  after  program 
approval  the  EPA  will  continue  to 
pro\1de  the  IDNR  such  assistance.  Also, 
the  EPA/State  Memorandum  of 
Agreement  that  is  part  of  the  program 
approval  application  provides  for 
continued  information  exchanges 
between  the  EPA  and  the  IDNR  to 
monitor  and  improve  site  cleanups  and 
enforcement  activities. 

D.  Decision 

I  conclude  that  the  State  of  Iowa's 
application  for  final  approval  meets  all 
the  statutory  and  regulatory 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly,  Iowa  is  granted 
final  approval  to  operate  its  UST 
program.  The  State  of  Iowa  now  has  the 
responsibility  for  managing  all  regulated 
UST  facilities  within  its  borders  and 
carr>'ing  out  all  aspects  of  the  UST 
program  except  with  regard  to  Indian 
lands,  where  EPA  will  retain  and 
otherwise  exercise  regulator)'  authority. 
Iowa  also  has  primary  enforcement 
responsibihty,  although  EPA  retains  the 
right  to  conduct  inspections  under 
Section  9005  of  RCRA,  42  U.S.C.  699ld. 
and  to  take  enforcement  actions  under 
Section  9006  of  RCRA.  42  U.S.C.  6991e. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Iowa's  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  underground  storage 
tanks  in  the  state.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulator)'  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  action  is  issued  under  the 
authority  •f  Sections  2002(a),  7004(b).  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C.  6912(a).  6974(b).  and 
6991c. 

Dated:  February  7. 1995. 
Delores  Piatt, 

Acting  Regional  Administrator. 
(FR  Doc.  95-5526  Filed  3-6-95:  8:45  am) 
BiaiNG  CODE  »S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  282 
tFRL-5164-6) 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  Iowa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA).  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  underground  storage  tank 
programs  in  lieu  of  the  federal  program. 
40  CFR  part  282  codifies  EPA's  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulator)'  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  Iowa's  underground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  state  statutes 
and  regulations. 

DATES:  This  regulation  is  effective  May 
8. 1995.  unless  EPA  pubHshes  a  prior 
Federal  Register  document  withdrawing 
this  immediate  final  rule.  All  comments 
on  the  codification  of  Iowa's 
underground  storage  tank  program  must 
be  received  by  the  close  of  business 
April  6, 1995.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register,  as  of 
May  8, 1995,  in  accordance  with  5 
U.S.C.  552(a). 

ADDRESSES:  Comments  may  be  mailed  to 
WSTM/RCRA/STPG,  Underground 
Storage  Tank  Program,  U.S.  EPA  Region 
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7,  726  Minnesota  Ave.,  Kansas  City, 
Kansas.  66101.  Comments  received  by 
EPA  may  be  inspected  at  the  above 
address  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Daniels,  Underground  Storage  Tank 
Program.  U.S.  EPA  Region  7.  726 
Minnesota  Ave.,  Kansas  City,  Kansas, 
66101.  Phone:  (913)  .■551-7651. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  (RCRA),  42  U'.S.C.  6991c. 
allows  the  U.S.  Environmental 
Protef.tion  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Iowa  elsewhere  in  this  issue 
of  the  Federal  Register.  Approval  will 
be  effective  on  May  8.  1995. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
use.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Iowa 
underground  storage  tank  program.  This 
(  udiHcation  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  Iowa 
approval  under  section  9004(a),  42 
U.S.C.  6991  c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Iowa  program,  and  EPA  is 
not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

"This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Iowa  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in  Iowa, 
the  .status  of  federally  approved 
requirements  of  the  Iowa  program  will 
be  readily  discernible.  Only  those 
provisions  of  the  Iowa  underground 
storage  tank  program  for  which  approval 
has  been  granted  by  EPA  will  be 
incorporated  by  reference  for 
enforcement  purposes. 

To  codify  EPA's  approval  of  Iowa's 
underground  storage  tank  program,  EPA 
has  added  §  282.65  to  title  40  of  the 
CFR.  Section  282.65  incorporates  by 


reference  for  enforcement  purposes  the 
State's  statutes  and  regulations.  Section 
282.65  also  references  the  Attorney 
General's  Statement,  Demonstration  of 
Adequate  Enforcement  Procedures,  the 
Program  Description,  and  the 
Memorandum  of  Agreement,  which  are 
approved  as  part  of  the  underground 
storage  tank  program  under  subtitle  i  of 
RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle ' 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e. 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Iowa 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.65  lists  those  approved  Iowa 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  Subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal  ' 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.65  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Iowa  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not.  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to , 
enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made,  published  elsewhere  in  this  issue 
of  the  Federal  Register,  to  approve  the 
Iowa  underground  storage  tank  program 
and  thus  has  no  separate  effect. 
Therefore,  this  rule  does  not  require  a 
regulatory  flexibility  analysis.  Thus, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Ad, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 

This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Pari  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference, 
Intergovernmental  relations.  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  February  7,  1995. 
Ueiores  Plan, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  282  is  proposed 
to  be  amended  as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912.  6991i:,  6991(1, 
and  69916. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  .idding 
§  282.65  to  read  as  follows: 

§  282.65    Iowa  State-adminis1»red  program. 

(a)  The  State  of  Iowa  is  appr«ived  to 
administer  and  enforce  an  underground 
storage  tank  program  in  lieu  of  the 
federal  program  under  Subtitle  I  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA).  as  amended.  42 
U.S.C.  6991  et  seq.  The  State's  program, 
as  administered  by  the  Iowa  Department 
of  Natural  Resources,  was  approved  by 
EPA  pursuant  to  42  U.S.C.  6991c  and 
part  281  of  this  Chapter.  EPA  approved 
the  Iowa  program  on  March  7, 1995  and 
it  was  effective  on  May  8,  1995. 

(b)  Iowa  has  primary  responsibility  for 
enforcing  its  underground  storage  tank 
program.  However,  EPA  retains  the 
authority  to  exercise  its  inspection  and 
enforcement  autliorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991  d  and  6991e,  as  well  as 
under  other  statutory  and  regulatory 
provisions. 

(c)  To  retain  program  approval,  Iowa 
must  revise  its  approved  pnigrani  lo 


adopt  new  changes  to  the  federal 
subtitle  I  program  which  make  it  more 
stringent,  in  accordance  with  section 
9004  of  RCRA,  42  U.S.C.  6991c.  and  40 
CFR  part  281.  subpart  E.  If  Iowa  obtains 
approval  for  the  revised  requirements 
pursuant  to  section  9004  of  RCRA.  42 
U.S.C.  6991c,  the  newly  approved 
statutory  and  regulatory  provisions  will 
be  added  to  this  subpart  and  notice  of 
any  change  will  be  published  in  the 
Federal  Register. 

(d)  Iowa  has  final  approval  for  the 
following  elements  submitted  to  EPA  in 
Iowa's  program  application  for  final 
approval  and  approved  by  EPA  on 
March  7, 1995.  Copies  may  be  obtained 
from  the  Underground  Storage  Tank 
Program,  Iowa  Department  of  Natural 
Resources,  Wallace  State  Office 
Building,  900  East  Grand,  Des  Moines. 
Iowa.  50319. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C.  6991 
et  seq. 

(A)  Iowa  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program.  1994 

(B)  Iowa  Regulatory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program.  1994 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
Code  of  Iowa.  Chapter  455B,  Sections 
103(4).  109.  111.  112.  475.  476,  477  and 
478. 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Code  of  Iowa.  Chapter  455B. 
Sections  113.  114  and  115  insofar  as 
they  apply  to  certified  laboratories;  479 
insofar  as  it  applies  to  account 
dispersion;  Chapter  455G.  Sections  1-20 
insofar  as  they  apply  to  the 
comprehensive  petroleum  underground 
storage  tank  fund. 

(B)  Iowa  Administrative  Code.  Rule 
567.  Chapter  134.1-5  insofar  as  they 
apply  to  the  registration  of  groundwater 
professionals;  135.3(4)  insofar  as  it 
applies  to  farm  or  residential  tanks  of 
1.100  gallons  or  less  capacity  used  for 
storing  motor  fuel  for  noncommercial 
purposes. 

(2)  Statement  of  legal  authority:  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  Iowa  on  December  22. 1993, 


though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(ii)  Letter  from  the  Attorney  General 
of  Iowa  to  EPA.  dated  December  22, 

1993.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  in  March 
of  1994.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  in  March  1994.  though  not 
incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  7  and  the  Iowa  Department 
of  Natural  Resources,  signed  by  the  EPA 
Regional  Administrator  on  June  22. 

1994.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order  "Iowa" 
and  its  listing. 

Appendix  A  to  Part  282— State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Regulations 


Iowa 

(a)  The  statutory  provisions  include 
Code  of  Iowa,  1993;  Chapter  455B. 
Jurisdiction  of  Department: 
Section  101 — Definitions         % 
Section  103 — Directors  duties,  except  for 

4558.103(4) 
Section  105 — Powers  and  duties  of  the 

commission,  except  for  105(5).  105(ll)a(3) 

and  105(ll)b 
Section  471 — Definitions 
Section  472— Declaration  of  policy 
Section  473— Report  of  existing  and  new 

tanks — fee 
Section  473A — Petroleum  underground 

storage  tank  registration  amnesty  program 
Section  474 — Duties  of  Commission — rules 
Section  479 — Storage  tank  management  fee. 

except  for  the  2nd  and  3rd  sentences 


(b)  The  regulatory  provisions  include 
Iowa  Administrative  Code.  1993.  Rule 
567.  Environmental  Protection 
Commission:  « 
Chapter  131.1— Definitions 
Chapter  131.2— Report  of  Hazardous  - 

Conditions 
Chapter  133.1 — Scope 
Chapter  133.2— Definitions 
Chapter  133.3— Documentation  of 

contamination  and  source 
Chapter  133.4 — Response  to  contamination 
Chapter  133.5 — Report  to  commission 
Chapter  135.1 — Authority,  purpose  and 

applicability 
Chapter  135.2— Definitions 
Chapter  135.3— UST  systems— design. 

construction,  installation,  and  notification. 

except  for  135.3(4)a.  3(4)b  and  3(4)c 
Chapter  135.4 — General  operating 

requirements 
Chapter  135.5 — Release  detection 
Chapter  135.6 — Release  reporting. 

investigation,  and  confirmation 
Chapter  135.7 — Release  response  and 

corrective  action  for  UST  systems 

containing  petroleum  or  hazardous 

substances 
Chapter  135.8 — Site  cleanup  report 
Chapter  135.9 — Out-of-ser\ice  UST  systems 

and  closure 
Chapter  135.10 — L^boratorj-  analytical 

methods  for  petroleum  contamination  ol 

soil  and  groundwater 
Chapter  135.11 — Evaluation  of  ability  to  pay 
Chapter  136.1 — Applicability 
Chapter  136.2 — Compliance  dates 
Chapter  136.3— Definition  of  terms 
Chapter  136.4 — Amount  and  scope  of 

required  financial  responsibility 
Chapter  136.5 — Allowable  mechanisms  and 

combinations  of  mechanisms 
Chapter  136.6 — Financial  test  of  self- 
insurance 
Chapter  136  7 — Guarantee 
Chapter  136.8 — Insurance  and  risk  retention 

group  coverage 
Chapter  136.9 — Surety  bond 
Chapter  136.10— Letter  of  credit 
Chapter  136.11— Trust  fund 
Chapter  136.12— Standby  trust  fund 
Chapter  136.13 — Local  government  bond 

rating  test 
Chapter  136.14 — Local  government  financial 

test 
Chapter  136.15 — Local  government  guarantee 
Chapter  136.16 — Local  government  fund 
Chapter  136.17 — Substitution  of  financial 

assurance  mechanisms  by  owner  or 

operator 
Chapter  136.18 — Cancellation  or  nonrenewal 

by  a  provider  of  financial  assurance 
Chapter  136.19 — Reporting  by  owner  or 

operator 
Chapter  136.20— Record  keeping 
Chapter  136.21 — Drawing  on  financial 

assurance  mechanisms 
Chapter  136.22 — Release  from  the 

requirements 
Chapter  136.23— Bankruptiy  or  other 
incapacity  of  owner  or  operator  or  pnn  id»^r 
of  financial  assurance 
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Chapter  136.24 — Replenishment  of 
guarantees,  letters  of  credit,  or  surety 
bonds. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974. 1  herewith  report  one  revised 
deferral,  totaling  S7.3  million,  and  two 
revised  rescission  proposals,  totaling 
$106.7  million. 

The  revised  deferral  affects  the 
Department  of  Health  and  Human 
Services.  The  revised  rescission 
proposals  affect  the  Department  of 
Education  and  the  Environmental 
Protection  Agency. 
William ).  Clinton 
The  White  House. 

February  22.  1995. 
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Deferral 
No. 


D95-6A 


ITEM 


Department  of  Health  and  Human  Services 

Social  Security  Administration 
Limitation  on  administrative  expenses 


Budgetary 
Resources 


7.321 


Total,  deferral. 


7.321 


Rescission 
No. 


R95-4A 
R95-18C-1 


ITEM 

Department  of  Education: 

Office  of  Elementary  and  Secondary  Education: 
School  improvement  programs 

Environmental  Protection  Agency 

Research  and  development 

Total,  rescissions 


Budgetary 
Resources 


103.084 


3.635 


106,719 
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Deferral  No.  D95-6A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D95-6,  which  was  transmitted  to  Congress  on 
October  18,  1994. 

This  revision  increases  by  $1,735  the  previous  deferral  of  $7,318,808  in  the 
Department  of  Health  and  Human  Services,  resulting  in  a  total  deferral  of 
$7,320,543.    The  increase  results  from  a  greater-than-anticipated  level  of 
unobligated  funds  being  carried  over  from  FY  1994. 
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Dttferral  No.  95-6A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  Pi.  93444^ 


AGENCY: 

Department  of  Health  and  Human  Services 

BUREAU: 

Soda!  Security  Administration 


^  Appropriation  title  and  symbol: 

Limitation  on  administrative 
expenses     V 

75X8704 


OMB  identification  code: 
20-6007-0-7-651 


Grant  program: 

I       I     Yes 


No 


Type  of  account  or  fund 

I       I     Annual 
I       I     Multi-year: 
rx~]     No-Year 


(expiration  date) 


New  budget  authority $       97.000.000 

(P.L  103-333) 

Other  budgetary  resources $      233.129.554 

Total  budgetary  resources......         $      330.129.554 

Amount  to  be  deferred: 
Part  of  year $       

Entire  year $         7.320.543  • 

Legal  authority  (in  addition  to  sec.  1013): 

I   X  I     Antidefidency  Act    . 

I       I     Other 


Type  of  budget  authority: 

I   X  I     Appropriation 
I       I     Contract  authority 
I       I     Other 


JUSTIFICATION:  This  account  indudes  funding  for  construction,  renovation,  and  expansion  of  Sodal  Security 
Trust  Fund-owned  headquarters  and  field  office  buildings.   In  addition,  funds  remain  available  for  costs 
assodafed  with  acquisition  of  land  in  Colonial  Parle  Estates  adjacent  to  the  Sodal  Security  Administration 
complex  in  Baltimore.  MD.   In  FY  1995,  the  Sodal  Security  Administration  has  received  an  approved 
apportionment  for  $50,000  to  cover  potential  upward  adjustments  of  prior-year  costs  related  to  field  office 
roof  repair  and  replacement  projects.    Deferred  funds  are  resented  for  two  purposes:  (1)  purchase  of  9.8 
acres  of  privately-owned  land  consisting  of  14  scattered  lots  within  the  Sodal  Security  Administration 
complex.  The  Federal  Government  has  made  a  commitment  to  the  original  owners  to  purchase  the  land  and  to 
pay  relocation  costs  contingent  upon  the  owners'  decision  to  sell  at  some  future  date;  and  (2)  construction, 
renovation,  and  expansion  projects  when  a  need  for  such  projects  is  identified  and  determined  to  be 
necessary  for  the  effident  operation  of  the  Sodal  Security  Administration.  This  action  is  taken  pursuant  to  the 
Antidefidency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:    None 
Outlay  Effect:    None 


UMI 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1994  (D94-7A). 
•    Revised  from  the  previous  report. 
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R95-4A 


12641 


Supplemental  Report 
Report  Pursuant  to  Section  1012  of  Public  Law  93-344 


This  report  updates  Rescission  Proposal  No.  R95-4,  which  was  transmitted  to 
Congress  on  February  6.  1995. 

This  revision  to  a  rescission  proposal  for  the  Department  of  Education,  Office  of 
Elementary  and  Secondary  Education,  School  improvement  programs,  decreases 
the  amount  previously  reported  from  $138,084,000  to  $103,084,000.    The 
decrease  of  $35,000,000  would  provide  a  small  number  of  education 
infrastructure  grants  to  school  districts  serving  empowerment  zones,  supplemental 
empowerment  zones,  and  enterprise  communities. 


DEPARTMENT  OF  EDUCATION 

OFFICE  OF  ELEMENTARY  AND  SECONDARY  EDUCATION 

School  improvement  programs 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$103,084,000  are  rescinded  as  follows:   from  the  Elementary  and  Secondary 
Education  Act,  $28,000,000  for  part  C  of  title  V.  $5,899,000  for  section  10602, 
$4,185,000  for  part  G  of  title  X,  and  $65,000,000  for  title  XII:    Provided,  That 
notwithstanding  sections  12004(b)  and  12005(b)  of  P.L.  103-382,  funds 
remaining  available  for  title  XII  shall  be  used  for  awards  only  to  local  educational 
agencies  serving  an  empowerment  zone,  a  supplemental  empowerment  zone,  or  an 
enterprise  community  designated  by  the  Department  of  Housing  and  Urban 
Development  or  the  Department  of  Agriculture,  for  projects  in  education  facilitif 
within  the  boundaries  of  such  zone  or  community. 


les 


UMI 
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Rescission  Proposal  No.  R95-4A 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93*344 


AGENCY: 

Department  of  Education 

BUREAU: 

Office  of  Elementary  anri  Secondary  Education 

Appropriations  title  and  symbol: 

School  improvement  proflrams 
91  5/61000 
91  4/51000 
9151000  . 


0IV1B  identification  code: 
91-1 000-0- 1-501 


Grant  program: 
n      Yes 


H      No 


Type  of  account  or  fund: 

[xl      Annual 


September  30,  1996 
fxl      Multi-year:       ?^T«?n^fif  30.  1 995 

(expiration  date) 
I     i      No-Year 


New  budget  authority ... 

{P.  L.  103-333) 

Other  budgetary  resources.. 

Total  budgetary  resources... 


21JiQQJiQQ 
1^595,877-.00Q 


Amount  proposed  for 
rescission 


1i)3.Qfi4.Q0Q  • 


Legal  authority  (in  addition  to  sec.  1012): 

I     I      Antideficiency  Act 
1     I      Other  


Type  of  budget  authority: 

[xl      Appropriation 

I     I      Contract  authority 

I     I      Other  


Rescission  No.  95-1 8C-1 


Supplemental  Report 
Reoort  Pursuant  to  Section  1012  of  Public  Law  93-344 


This  report  updates  Rescission  Proposal  No.  R95-18C,  which  was  transmitted  to 
Congress  on  February  6,  1995. 

This  revision  to  a  rescission  proposal  for  the  Environmental  Protection  Agency's 
(EPA's)  Research  and  development  appropriation  substitutes  $735  thousand  in 
additional  procurement  savings  for  the  $735  thousand  for  agricultural/livestock 
pollution  abatement  research  previously  proposed  for  rescission.    EPA  reports  that 
funds  for  this  research  were  obligated  in  late-  January,  before  being  withheld 
pending  rescission.   The  total  amount  proposed  for  rescission  from  the  Research 
and  development  appropriation  remains  unchanged. 


•JUSTIFICATION-   The  amount  of  $103,084,000  is  proposed  for  rescission  from  the  Ellender  Fellowships 
($4  185  000)  the  Instruction  in  Civics,  Government,  and  the  Law  ($5,899,000),  the  Dropout  Prevention 
Demonstrations  ($28,000,000),  and  the  Education  Infrastructure  ($65,000,000)  programs.   Support  of  Ellender 
Fellowship  program  is  not  an  appropriate  Federal  responsibility.   Other  well-established  programs  have 
successfully  institutionalized  law  education  throughout  the  country,  the  same  purpose  served  by  the  Instruction  in 
Civics  Government,  and  the  l^w  program.   The  Dropout  Prevention  Demonstration  program  accomplished  its 
purpose  in  FY  1994  the  final  planned  year.   State  and  local  governments  have  traditionally  had  the  responsibility 
for  providing  adequate  infrastructure  for  education.  The  Administration  proposes  to  retain  a  small  amount  of 
infrastructure  funding  to  support  activities  in  empowerment  zones,  supplemental  empowerment  zones,  and 
enterprise  communities. 

•ESTIMATED  PROGRAM  EFFECT:     Ellender  Fellowships  and  Instruction  in  Civics,  Government,  and  the  Law  would 
be  able  to  continue  their  programs  with  continued  use  of  non-Federal  funds.   Continuation  of  the  Dropout 
Prevention  program  would  provide  non-competitve  assistance  to  incumbent  grantees  rather  than  support 
demonstrations,  which  have  already  been  funded.  Without  major  new  Federal  funding,  State  and  local 
governments  would  continue  to  fund  school  construction  and  renovation.  A  targeted  program  of  infrastructure 
grants  to  empowerment  zones,  supplemental  empowerment  zones,  and  enterprise  communities  would  assist 
scriooi  districts  facing  overwhelming  construction  and  renovation  needs. 


OUTLAY  EFFECT:     (in  thousands  of  dollars): 


_  J 995_Outiay  Estimate 

Without  With 

Rescission  Besci-iiLon 


Outlay  Changes  * 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


FY  200 


1.591.656 


1,579,286*         -12,370 


-70,097 


-18,555 


-2,062 


UMI 


•  Revised  from  the  previous  report. 
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Rescission  Proposal  No.  R95-18C-1 


ENVIRONMENTAL  PROTECTION  AGENCY 


Research  and  development 


Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$3,635,000  are  rescinded. 


rdwdl 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pufsuant  to  Soction  1012  of  PX;.  93-344 


AGENCY: 

Environmental  Protection  Agency 


BUREAU: 


Appropriation  title  and  symbol: 

Research  and  development 
685/60107 


OMB  identification  code: 

68-0107-0-1-304 


Grant  program: 
□     Yes 


[X]     No 


L 


Type  of  account  or  fund: 

I     I     Annual 

fxl     Multi-year        Septemt)er30. 1996 

(expiration  date) 
□     No-Year 


New  budget  authority $  349.279.000 

(P.L  103-327) 

Ottier  budgetary  resources..  $  50.000.000 

Total  budgetary  resources...  $  399.279.000 


Amount  proposed  for 
rescission 


3.635.000 


Legal  authority  (in  addition  to  sec.  1012): 
I     1     Antidefidency  Act 
I     I     Other 


Type  of  budget  authority: 

fxl     Appropriation 
I     I     Contract  authority 
I     I     Other 


•JUSTIFICATION:  This  proposal  would  rescind  $2.3  million  in  health  effects  research,  academic  training,  and 
neurotoxicity  research  activities  that  were  fully  funded  In  the  Presidents  budget  for  all  adivitjes  identified  as  priority 
research.  In  addition,  $1.3  million  in  additional  procurement  savings  Is  proposed  for  rescission  due  to  recently 
enacted  procurementTeform  legislation. 

EST»/IATED  PROGRAM  EFFECT:   The  resdssJon  of  these  funds  would  not  affect  the  accomplishment  of  the  Agency's 
mission. 


OUTLAY  EFFECT:   (tarthousands  of  dollars): 
1995  Outlay  Estimate 


Without 
Rescission 

349.483 


With 
Rescission 

348v211 


Outlay  Changes 


FY  1995         FY  1996         FY  1997         FY  1998 


-1,272 


-1.854 


-400 


-73 


FY  1999 


-36 


FY  2000 


Revised  from  the  previous  report. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 

Direct  Grant  Programs 

agency:  [Department  of  Education. 
ACTION:  Optional  procedure  for 
conducting  fiscal  year  1995  grant 
competitions  under  the  Improving 
America's  Schools  Act  of  1994. 

summary:  The  Secretary  establishes  an 
optional  procedure  for  conducting  fiscal 
year  (FY)  1995  grant  competitions  under 
the  Improving  America's  Schools  Act  of 

1994.  The  Secretary  takes  this  action  to 
reduce  the  need  for  Federal  regulations, 
to  ensure  timely  award  of  grants  in  FY 

1995.  and  to  provide  an  additional 
mechanism  for  awarding  grants  that 
addresses  Congress'  intent  in  enacting 
the  affected  program  authorities. 
EFFECTIVE  DATE:  This  procedure  takes 
effect  April  6.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  N.  Schatken,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW..  Room  5100,  FBlO-B.  Washington. 
D.C.  20202-2241.  Telephone:  (202)  401- 
8300.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Improving  America's  Schools  Act  of 
1994  (lASA)  was  enacted  on  October  20, 
1994  (Pub.  L.  103-382).  The  lASA 
authorizes  numerous  discretionary  grant 
programs  under  which  the  Secretar>' 
will  be  conducting  competitions  in  FY 
1995.  The  Secretary  %vishe$  to  conduct 
these  grant  competitions  as  quickly  as 
possible  so  that  grantees  will  have 
adequate  time  for  planning  and 
preparation  before  the  next  school  year 
begins.  The  Secretary  also  intends  to 
keep  Federal  regulation  to  a  minimum 
under  the  lASA  in  order  to  provide 
flexibility  to  State  and  local 
governments  and  other  eligible 
applicants  in  designing  effective 
programs  to  serve  the  intended 
beneficiaries  of  these  programs. 

The  Secretary  will  be  using  several 
techniques  to  meet  the  goals  of  fewer 
regidations  and  expedited  grant  awards. 


including,  for  some  programs,  using 
procedures  currently  in  the  Education 
Department  C»eneral  Administrative 
Regulations  (EDGAR)  for  programs  that 
do  not  have  regulations.  For  these 
programs,  EDGAR  provides  selection 
criteria  for  choosing  among  competing 
grant  applications  (34  CFR  75.210). 
However,  the  EDGAR  selection  criteria 
are  necessarily  very  general,  and  for 
some  programs  the  EDGAR  criteria  may 
not  adequately  focus  grant  applications 
on  specific  provisions  that  are  contained 
in  the  program  statutes  that  govern  the 
competitions.  Therefore,  the  Secretary 
establishes  the  following  procedure  that 
may  be  used  to  create  more  targeted 
selection  criteria  in  appropriate 
situations.  The  Secretary  will  soon 
publish  a  separate  notice  of  proposed 
rulemaking  in  the  Federal  Register  to 
amend  EDGAR  emd  make  this  a 
permanent  option  in  future  fiscal  years 
for  all  of  the  Department's  discretionary 
grant  programs. 

Procedure  for  Establishing  Statutory 
Selection  Criteria 

Under  this  procedure,  the  Secretary 
may  establish  selection  criteria  for 
evaluating  applications  by  assigning 
points  to  particular  statutory  provisions. 
such  as  allowable  activities,  application 
content  requirements,  or  other  pre- 
award  and  post-award  conditions. 
Applications  would  be  evaluated  based 
on  how  well  the  applicants  address  each 
of  those  statutory  provisions.  The 
Secretary  mav  also  include  any  of  the 
selection  criteria  in  EDGAR  (34  CFR 
75.210).  but  the  EDGAR  criteria  would 
not  otherwise  apply. 

Each  of  the  criteria,  whether  based  on 
a  statutory  provision  or  taken  from 
EDGAR,  would  be  assigned  a  maximum 
number  of  points  that  an  applicant 
could  score  under  that  criterion.  The 
selection  criteria  would  be  included  in 
the  application  package  that  the 
Department  provides  to  all  applicants. 

'This  procedure  applies  only  to  fiscal 
year  1995  grant  competitions  under 
programs  that  were  newly  enacted  in,  or 
substantially  revised  by,  the  lASA.  To 
the  extent  that  any  regulations  in 
EDGAR  are  inconsistent  with  this 
procedure,  those  regulations  would  not 
apply  if  this  procedure  is  used. 

Example:  A  hypothetical  program 
statute  creates  a  discretionary  grant 


program  for  support  of  innovative 
secondary  school  programs.  Among 
other  requirements,  the  statute  provides 
that  each  application  must  describe  how 
the  applicant  for  a  grant  will  address  the 
needs  of  limited  English  proficient 
children. 

Under  this  procedure,  the  Secretary 
would  create  a  full  set  of  selection 
criteria  for  the  fiscal  year  1995  grant 
competition  fi-om  the  statute  and 
EDGAR,  with  a  total  maximum  score  for 
all  of  the  criteria  determined  by  the 
Secretary.  (Usually,  the  Department's 
grant  competitions  are  based  on 
selection  criteria  that  have  a  total 
maximum  score  of  100.)  As  one  of  the 
criteria,  the  Secretary  could  evaluate 
applications  based  on  how  well  the 
applicant  proposes  to  meet  the  needs  of 
limited  English  proficient  children.  The 
Secretary  might  decide  to  award  up  to 
10  points  for  this  criterion.  Applicants 
who  best  addressed  the  needs  of  limited 
English  proficient  children  would  so«fe 
the  highest  number  of  points  under  this 
criterion. 

Waiver  of  Public  Comment 

It  is  the  practice  of  the  Secretary  to 
ask  for  public  comment.  However,  in 
accordance  with  section  437(d)(1)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232(d)(1)),  the  Secretary  has 
determined  that,  in  order  to  make  timely 
grant  awards  in  fiscal  year  1995  under 
the  lASA,  it  is  necessary  to  waive  public 
comment  on  this  procedure.  The 
Secretary  will  request  public  comment 
on  this  procedure  for  future  fiscal  years 
in  a  separate  notice  of  proposed 
rulemaking. 

Paperwork  Reduction  Act  of  1980 

This  procedure  has  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  has  been  found  to  contain  no 
information  collection  requirements. 

Authority:  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 
(Catalog  of  Federal  Oomestir  Assistance 
Number  does  not  apply) 

Dated:  February  28. 199S. 
Richard  W.  Riley, 
Secretary  of  Education. 
|FR  Doc.  95-5450  Filed  3-6-95:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Challenge  Grants  for  Technology  in 
Education 

agency:  Department  of  Education. 
action:  Notice  of  selection  criteria, 
selection  procedures,  and  application 
procedures. 

SUMMARY:  The  Secretary  establishes 
selection  criteria,  procedures  for 
evaluating  applications,  and  procedures 
for  submission  of  applications  under  the 
Challenge  Grants  for  Technology  in 
Education  Program.  The  program 
provides  grants  to  consortia  comprised 
of  one  or  more  local  educational 
agencies  and  other  appropriate  entities 
for  the  purpose  of  improving  and 
expanding  new  applications  of 
technology  to  strengthen  the  school 
reform  effort,  improve  student 
achievement,  and  provide  sustained 
professional  development  of  teachers, 
administrators,  and  school  library  media 
personnel.  The  Secretary  establishes 
selection  criteria  and  related  procedures 
to  make  informed  funding  decisions  on 
applications  for  technology  projects 
having  great  promise  for  improving 
elementary  and  secondary.education. 
EFFECTIVE  DATE:  The  provisions  of  this 
UIBti««4ake  effect  April  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Fischer,  Interagency  Technology 
Task  Force,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SVV..  Washington,  EK:  20202-5544. 
Telephone  (202)  708-6001.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Challenge  Grants  for  Technology  in 
Education  Program  is  authorized  in 
Title  III,  section  3136,  of  the  Elementary 
and  Secondary  Education  Act  of  1965. 
as  amended  (20  U.S.C.  6846). 

Under  this  program  the  Secretary 
makes  grants  to  consortia.  Each 
consortium  must  include  at  least  one 
local  educational  agency  (LEA)  with  a 
high  percentage  or  number  of  children 
living  below  the  poverty  line,  and  may 
include  other  LEAs.  State  educational 
agencies,  institutions  of  higher 
education,  businesses,  academic  content 
experts,  software  designers,  museums, 
libraries,  or  other  appropriate  entities. 

The  Secretary  announces  in  this 
notice  selection  criteria  for  the  FY  1995 
competition.  The  program  statute  (20 
U.S.C.  6846(c))  requires  the  Secretary  to 
give  priority  in  awarding  grants  to 


consortia  that  demonstrate  certain 
factors  in  their  applications.  The 
Secretary  carries  out  this  mandate  by 
incorporating  the  priority  factors  into 
the  selection  criteria.  In  addition,  the 
Secretary  believes  that  substantive 
selection  criteria  specifically  framed  for 
this  program  competition  are  necessary 
to  enable  the  Secretary  to  evaluate  how 
well  the  applicants  address  the  purpose 
of  the  Challenge  Grants  for  Technology 
in  Education  Program.  The  Secretary 
uses  the  following  selection  criteria 
instead  of  the  selection  criteria  in  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
75.200(b)(3)  and  75.210. 

Selection  Criteria 

The  Secretary  uses  the  following 
unweighted  selection  criteria  to  evaluate 
applications: 

(a)  Significance.  The  Secretary' 
reviews  each  proposed  project  for  its 
significance  by  determining  the  extent 
to  which  the  project — 

(1)  Offers  a  creative,  new  vision  for 
using  technology  to  help  all  students  to 
learn  challenging  standards  or  to 
promote  efficiency  and  effectiveness  in 
education;  and  contributes  to  the 
advancement  of  State  and  local  systemic 
educational  reform; 

(2)  Will  achieve  far-reaching  impact 
through  results,  products,  or  benefits 
that  are  easily  exportable  to  other 
settings  and  communities; 

(3)  Will  directly  benefit  students  by 
integrating  acquired  technologies  into 
the  curriculum  to  enhance  teaching, 
training,  and  student  achievement  or  by 
other  means; 

(4)  Will  ensure  ongoing,  intensive 
professional  development  for  teachers 
and  other  personnel  to  further  the  use 
of  technology  in  the  classroom,  library, 
or  other  learning  center; 

(5)  Is  designed  to  serve  areas  with  a 
high  number  or  percentage  of 
disadvantaged  students  or  other  areas 
with  the  greatest  need  for  educational 
technology;  and 

(6)  Is  designed  to  create  new  learning 
communities,  and  expanded  markets  for 
high-quality  educational  technology 
applications  and  services. 

(d)  Feasibility.  The  Secretary*  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  project  will  ensure  successful, 
effective,  and  efficient  uses  of 
technologies  for  educational  reform  that 
will  be  sustainable  beyond  the  period  of 
the  grant; 

(2)  The  members  of  the  consortium  or 
other  appropriate  entities  vrill 
contribute  substantial  financial  and 
other  resources  to  achieve  the  goals  of 
the  project;  and 


(3)  The  applicant  is  capable  of 
carrying  out  the  project,  as  evidenced  by 
the  extent  to  which  the  project  will  meet 
the  problems  identified;  the  quality  of 
the  project  design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan;  the  adequacy  of 
resources,  including  money,  personnel, 
facilities,  equipment,  and  supplies;  the 
qualifications  of  key  personnel  who 
would  conduct  the  project;  and  the 
applicant's  prior  experience  relevant  to 
the  objectives  of  the  project. 

Selection  Procedures 

The  Secretary  intends  to  evaluate 
applications  using  unweighted  selection 
criteria.  The  Secretary  believes  that  the 
use  of  unweighted  criteria  is  most 
appropriate  because  they  Will  allow  the 
reviewers  maximum  flexibility  to  apply 
their  professional  judgments  in 
identifying  the  particular  strengths  and 
weaknesses  in  individual  applications. 
Therefore,  the  Secretary  will  not  apply 
the  selection  procedures  in  EDGAR,  34 
CFR  75.217,  which  require  a  rank  order 
to  be  established  based  on  weighted 
selection  criteria. 

The  Secretary  also  believes  that  due  to 
the  highly  technical  nature  of  the 
applications,  it  will  be  necessary'  to 
obtain  clarifications  and  additional 
information  from  applicants  during  the 
selection  process.  In  accordance  with  34 
CFR  75.109(b),  an  applicant  may  make 
changes  to  an  application  on  or  before 
the  deadline  date  for  submission  of 
applications.  In  accordance  with  34  CFR 
75.231,  the  Secretary  may  request  an 
applicant  to  submit  additional 
information  after  the  apphcation  has 
been  selected  for  funding.  For  the 
purposes  of  the  Challenge  Grants  for 
Technology  in  Education  Program,  the 
Secretary  also  permits  an  applicant  to 
submit  additional  information,  in 
response  to  a  request  from  the  Secretary, 
during  the  application  selection  process. 

The  Secretary  will  use  the  following 
selection  procedures  for  the  FY  1995 
competition. 

In  applying  the  selection  criteria,  one 
or  more  peer  review  panels  of  experts 
will  first  analyze  each  application  in 
terms  of  individual  selection  criteria. 
The  reviewers  assign  to  each  application 
two  separate  qualitative  ratings  based  on 
the  extent  to  which  the  application  has 
met  the  two  individual  selection 
criteria.  The  two  ratings  taken  together 
yield  a  composite  rating,  representing 
each  reviewer's  total  rating  of  each 
application.  These  reviewer  ratings  for 
each  application  are  then  combined  to 
yield  an  overall  rating  for  each 
application.  The  panels  will  also 
identify  inconsistencies,  points  in  need 


of  clarification,  and  other  concerns,  if 

any.  pertaining  to  each  application. 

The  Secretary  assigns  each 
application  to  one  of  several  groups 
based  on  the  application's  overall  level 
of  quality.  Starting  with  the  highest 
quality  group  and  moving  down  in 
unbroken  order,  the  Secretary-  then 
identifies  the  groups  of  applications  of 
sufficiently  high  quality  to  be 
considered  for  funding.  Tlie  Secretary 
may  request  each  applicant  whose 
application  was  identified  as  being  in  a 
group  of  sufficiently  high  quality 
appUcations  to  submit  additional 
information  or  materials  to  address  the 
concerns  and  questions,  if  any. 
identified  by  the  peer  review  panels. 
Such  requests  are  strictly  limited  to 
clarifications  of  a  conceptual  or 
technical  nature,  and  are  not  meant  to 
fill  major  gaps  in  information  that 
reviewers  identify  in  applications. 

A  second  peer  review  panel  then 
reevaluates  each  application  in  a  group 
identified  as  being  of  sufficiently  high 
quality,  taking  into  account  any 
additional  information  or  materials,  to 
determine  the  extent  to  which  each 
application  addresses  the  selection 
criteria.  The  Secretary  then  reassigns 
each  reevaluated  application  to  one  of 
several  groups  based  on  the 
application's  overall  level  of  quality 

In  the  final  stage  of  the  selection 
process,  tlie  Secretary  selects  for 
funding  those  applications  of  highest 
quality  based  on  the  results  of  the 
second  review  panel.  The  Secretary  may 
also  consider  the  extent  to  which  each 
application  demonstrates  an  effective 
response  to  the  learning  technology 
needs  of  areas  with  a  high  number  or 
percentage  of  disadvantaged  students  or 
the  greatest  need  for  educational 
technology. 

Application  Deadline 

In  order  to  en.sure  timely  receipt  and 
processing  of  applications,  the  Secretary 
takes  exception  to  34  CFR  75.102(b)  by 
requiring  that  for  an  application  to  be 
considered  for  funding  it  must  be 
received  on  or  before  the  deadline  date 
announced  in  the  application  notice 
published  in  this  issue  of  the  Federal 
Register.  The  Secretary  will  not 
consider  an  application  for  funding  if  it 
is  not  received  by  the  deadline  date 
unless  the  applicant  can  show  proof  that 
the  application  was  (1)  Sent  by 
registered  or  certified  mail  not  later  than 
five  days  before  the  deadline  date;  or  (2) 
sent  by  commercial  carrier  not  later  than 
two  days  before  the  deadline  date.  An 
applicant  must  show  proof  of  mailing  in 
accordance  with  34  CFR  75.102  (d)  and 
(e).  Applications  delivered  by  hand 
must  be  received  by  2:00  p.m. 


(Washington.  D.C  time)  on  the  deadline 
date.  For  the  purposes  of  this 
competition,  the  Secretary  does  not 
apply  34  CFR  102(b)  which  requires  an 
application  to  be  mailed,  rather  than 
received,  by  the  deadline  date. 

Waivvr  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations  that  are  not  taken  directly 
from  statute.  Ordinarily,  this  practice 
would  have  apphed  to  the  selection 
criteria,  selection  procedures,  and 
application  procedures  in  this  notice. 
However,  in  order  to  make  timely  grant 
awards  in  fiscal  year  (FY)  1995,  the 
Assistant  Secretary,  in  accordance  with 
section  437(d)(1)  of  the  General 
Education  Provisions  Act.  has  decided 
to  issue  this  notice  of  selection  criteria, 
selection  procedures,  and  application 
procedures,  which  will  apply  only  to 
the  FY  1995  grant  competition. 

Poper^vorit  Hediiction  Act  of  1 980 

These  selection  criteria  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  will  submit 
a  copy  of  these  selection  criteria  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

The  Department  uses  the  information 
to  make  informed  evaluations  of  grant 
applications.  Armual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  as  follows: 

(1)  Selection  criteria — average  24 
hours  per  response  for  500  respondents. 

These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
'  completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002.  New  Executive  Office 
Building,  Washington,  D.C.  20503:      . 
Attention;  Daniel  J.  Chenok. 

Intergovernmental  Bexnew 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12373 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  proce.sses 
developed  by  State  and  local 
governments  for  coordination  and 


review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departments  specific 
plans  and  actions  for  this  program. 

Pragram  Authority:  20  I I.S.C.  6846. 

(Catalog  of  Federal  Domestic  .^ssistalK:e 
Number  84.303.  Challenge  Crants  for 
Tuchnology  in  Education) 

DHfed:  March  3, 1995. 
Shanm  P.  Robinsoa. 

Assistant  Secretary  for  Educational  Fesearch 
and  Improivment. 

(PR  Doc  95-5707  Filed  3-6-95.  8:4.i  am] 
aiLUNG  CODE  4000-ai-P 


[CFDA  No.  84.303] 

Challenge  Grants  for  Technology  in 
Education;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1995 

Purpose  of  Program:  The  Challenge 
Grants  for  Technology  in  Education 
Program  provides  grants  to  consortia 
that  are  working  to  improve  and  expand 
new  applications  of  technology  to 
strengthen  the  school  reform  effort, 
improve  student  achievement,  and 
provide  sustained  professional 
development  of  teachers, 
administrators,  and  school  library  media 
personnel. 

Eligible  Applicants:  Only  consortia 
may  receive  grants  under  this  program. 
Consortia  shall  include  at  least  one  local 
educational  agency  (LEA)  with  a  high 
percentage  or  number  of  children  living 
below  the  poverty  line.  They  may  also 
include  other  local  educational 
agencies.  State  educational  agencies, 
institutions  of  higher  education, 
businesses,  academic  content  experts, 
software  designers,  museums,  libraries, 
and  other  appropriate  entities. 

Note:  In  each  consortium  a  participating 
LEA  shall  submit  the  application  on  l>ehalf 
of  the  consortium  and  serve  as  the  fiscal 
agent  for  the  grant. 

Deadline  for  Receipt  of  Application.s: 

June  2, 1995 
Requested  Deadline  for  Receipt  of 

Letters  of  Intent  to  Apply:  April  4. 

1995 
Deadline  for  Intergovernmental  Re\iew: 

August  1, 1995 
'Applications  Available:  March  13.  Id95 
Available  Funds:  $27,000,000 
Estimated  Range  of  Awards:  $500,000  to 

53,000,000  per  year 
Estimated  Average  Size  of  Awards: 

$1,000,000  per  year 
Estimated  Number  of  Awards:  14-18 
Project  Period:  5  years 

Note:  The  Department  is  nut  bound  by  any 
estimates  in  this  notice. 
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Applicable  Regulations:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74.  75  (except  34  CFR  75.102(b). 
75.200(b)(3).  75.210,  and  75.217).  77, 
79.  80, 81, 82, and  85. 
Other  Requirements:  The  requirements 
in  the  notice  of  selection  criteria, 
selection  procedures,  and  application 
procedures  published  in  this  issue  of 
the  Federal  Register. 
Supplementary  Information:  The 
Challenge  Grants  for  Technology  in 
Education  Program  is  authorized  under 
Title  III.  section  3136,  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (20  U.S.C.  6846).  This  FY 
1995  competition  supports  the  first 
grants  under  the  new  program. 

As  catalysts  for  change,  grants  under 
this  program  will  support  communities 
of  educators,  parents,  industry  partners, 
and  others  who  are  working  to 
transform  their  schools  into 
information-age  learning  centers.  These 
challenge  grants  will  support  the 
development  and  innovative  use  of 
technology  and  new  learning  content  in 
specific  communities.  Each  effort 
should  clearly  focus  on  integrating 
innovative  learning  technologies  into 
the  curriculum  to  improve  learning 
productivity  in  the  community. 

The  Secretary  believes  that  the 
information  superhighway  is  creating 
new  possibilities  for  extending  the  time, 
the  place,  and  the  resources  for  learning. 
Challenge  grant  communities  can  use  it 
to  develop  first-class  learning 
environments  that  provide  affordable 
access  to  quality  education  and  training. 
Especially  promising  possibilities  are 
anticipated  from  a  creative  synthesis  of 
ideas  generated  by  educators  and 
software  developers, 
telecommunications  firms  and  hardware 
manufacturers,  entertairmient 
producers,  and  others  who  are 
extending  the  possibilities  for  creating 
jiew  learning  communities. 

Challenge  grant  communities  need 
not  be  limited  by  geography.  The 
information  superhighway  can  be  used 
to  create  virtual  learning  communities 
linking  schools,  colleges,  libraries, 
museums,  and  businesses  across  the 
country  or  around  the  world.  Students 
of  all  ages,  no  matter  where  they  live, 
could  tap  vast  electronic  libraries  and 
museums  containing  text  and  video 
images,  music,  art,  and  language 
instruction.  They  could  work  with 
scientists  and  scholars  around  the  globe 
who  can  help  them  use  mapping  tools, 
primary  historical  documents,  or 
laboratory  experiments  to  develop 
strong  research  and  problem  solving 
skills. 


The  Secretary  encourages  each 
community  to  view  this  competition  as 
an  opportunity  to  act  on  its  most 
ambitious  vision  for  education  reform.  It 
is  essential,  however,  to  guard  against  a 
future  in  which  some  communities  have 
access  to  vast  technological  resources, 
while  others  do  not.  Low-income 
neighborhoods  and  other  areas  with  the 
greatest  need  for  technology  should  not 
be  left  behind  in  the  acquisition  of 
knowledge  and  skills  needed  for 
productive  citizenship  in  the  21st 
century.  A  failure  to  include  those 
communities  will  put  their  future,  and 
the  future  of  the  country,  at  risk.  For 
this  reason,  the  Secretary  gives  special 
consideration  to  applications  from 
consortia  which  are  developing  effective 
responses  to  the  learning  technology 
needs  of  areas  with  a  high  number  or 
percentage  of  disadvantaged  students  or 
the  greatest  need  for  educational 
technology. 

Note:  The  Secretary  encourages,  but  does 
not  require,  pros{)ective  applicants  to  submit 
a  letter  of  intent  to  apply,  prior  to  submitting 
an  application.  The  Secretary  requests  the 
information  in  this  letter  in  order  to  help  the 
Secretary  identify  at  the  earliest  possible 
stage  of  the  comprntition  the  project 
characteristics  for  which  peer  reviewers  with 
appropriate  qualiTications  will  need  to  be 
enlisted.  The  Secretary  requests  that 
prospective  applicants  limit  their  letters  to 
three  double-spaced  pages.  The  letter  should 
outline  key  elements  of  the  proposed  effort, 
including  the  educational  needs  and 
opportunities  to  be  addressed,  the  concept 
for  responding  to  those  needs,  the  proposed 
technologies  and  applications  to  be  used,  and 
a  general  estimate  of  budget  purposes.  An 
applicant  that  does  not  submit  a  letter  of 
intent  to  apply  is  in  no  way  at  a  competitive 
disadvantage  with  respect  to  applicants 
submitting  the  requested  letter.  The  Secretary 
requests  that  letters  of  intent  to  apply  be 
submitted  for  receipt  by  April  4, 1995. 

Project  Activities 

The  statute  authorizes  the  use  of 
funds  for  activities  similar  to  the 
following  activities: 

(a)  Developing,  adapting,  or 
expanding  existing  and  new 
applications  of  technology  to  support 
the  school  reform  effort. 

(b)  Funding  projects  of  sufficient  size 
and  scope  to  improve  student  learning 
and,  as  appropriate,  support 
professional  development,  and  provide 
administrative  support. 

(c)  Acquiring  connectivity  linkages, 
resources,  and  services,  including  the 
acquisition  of  hardware  and  software, 
for  use  by  teachers,  students,  and  school 
library  media  personnel  in  the 
classroom  or  in  school  library  media 
centers,  in  order  to  improve  student 
learning  by  supporting  the  instructional 
program  offered  by  such  agency  to 


ensure  that  students  in  schools  will 
have  meaningful  access  on  a  regular 
basis  to  such  linkages,  resources,  and 
services. 

(d)  Providing  ongoing  professional 
development  in  the  integration  of 
quality  educational  technologies  into 
school  curriculum  and  long-term 
planning  for  implementing  educational 
technologies. 

(e)  Acquiring  cormectivity  with  wide 
area  networks  for  purposes  of  accessing 
information  and  educational 
programming  sources,  particularly  with 
institutions  of  higher  education  and 
public  libraries. 

(f)  Providing  educational  ser\  ices  for 
adults  and  families. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  unweighted 
selection  criteria,  as  described  in  the 
notice  of  selection  criteria,  selection 
procedures,  and  apphcation  procedures 
for  this  program  published  elsewhere  in 
this  issue  of  the  Federal  Register  and 
repeated  below: 

(a)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance  by  determining  the  extent 
to  which  the  project — 

(1)  Offers  a  creative,  new  vision  for 
using  technology  to  help  all  students 
learn  to  challenging  standards  or  to 
promote  efficiency  and  effectiveness  in 
education;  and  contributes  to  the 
advancement  of  State  and  local  systemic 
educational  reform; 

(2)  Will  achieve  far-reaching  impact 
through  results,  products,  or  benefits 
that  are  easily  exportable  to  other 
settings  and  communities; 

(3)  Will  directly  benefit  students  by 
integrating  acquired  technologies  info 
the  curriculum  to  enhance  teaching, 
training,  and  student  achievement  or  by 
other  means; 

(4)  Will  ensure  ongoing,  intensive 
professional  development  for  teachers 
and  other  personnel  to  further  the  use 
of  technology  in  the  classroom,  library, 
or  other  learning  center; 

(5)  Is  designed  to  serve  areas  with  a 
high  number  or  percentage  of 
disadvantaged  students  or  other  areas 
with  the  greatest  need  for  educational 
technology;  and 

(6)  Is  designed  to  create  new  learning 
communities,  and  expanded  markets  for 
high-quality  educational  technology 
applications  and  services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  project  will  ensure  successful, 
effective,  and  efficient  uses  of 
technologies  for  educational  reform  th.i! 


vnll  be  sustainable  beyond  the  period  of 
the  grant; 

(2)  The  members  of  the  consortia  or 
other  appropriate  entities  will 
contribute  substantial  financial  and 
other  resources  to  achieve  the  goals  of 
the  project;  and 

(3)  The  applicant  is  capable  of 
carrying  out  the  project,  as  evidenced  by 
the  extent  to  which  the  project  will  meet 
the  problems  identified;  the  quality  of 
the  project  design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan;  the  adequacy  of 
resources,  including  money,  personnel, 
facilities,  equipment,  and  supplies;  the 
qualifications  of  key  personnel  who 
would  conduct  the  project;  and  the 
applicant's  prior  experience  relevant  to 
the  objectives  of  the  project. 

Application  Deadline 

In  order  to  ensure  timely  receipt  and 
processing  of  applications,  the  Secretary- 
requires  that  an  application  must  be 
received  on  or  before  the  deadline  date 
announced  in  this  application  notice. 
The  Secretary  will  not  consider  an 
application  for  funding  if  it  is  not 
received  by  the  deadline  date  unless  the 
applicant  can  show  proof  that  the 
application  was  (1)  Sent  by  registered  or 
certified  mail  not  later  than  five  days 
before  the  deadline  date;  or  (2)  sent  by 
commercial  carrier  not  later  than  two 
days  before  the  deadline  date.  An 
applicant  must  show  proof  of  mailing  in 


accordance  with  34  CFR  75.102  (d)  and 
(e).  Applications  delivered  by  hand 
must  be  received  by  2:00  p.m. 
(Washington,  DC  time)  on  the  deadline 
date.  For  the  purposes  of  this  program 
competition,  the  Secretary  does  not 
apply  34  CFR  75.102(b)  which  requires 
an  application  to  be  mailed,  rather  than 
received,  by  the  deadline  date. 

Briefing  for  Prospective  Applicants 

A  briefing  for  prospective  applicants 
is  scheduled  from  9:30  a.m.  to  12:30 
p.m.  on  Friday,  March  17, 1995,  at  the 
Crystal  City  Marriott  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-3564  (near  National  Airport  in 
metropolitan  Washington,  DC). 
Telephone  (703)  413-5500.  No 
preregistration  is  required.  Prospective 
applicants  unable  to  attend  this  briefing 
may  access  a  summarj'  of  questions  and 
answers  about  the  competition  from  the 
Department  of  Education's  On-Line 
Library  by  using  the  Department's 
WWW  Server  at  URL  http:// 
www.ed.gov/  or  by  using  the  Internet 
Gopher  Server  at  GOPHER.ED.GOV 
(under  Announcements,  Bulletins,  and 
Press  Releases).  For  additional  help 
accessing  the  On-Line  Library,  call  1- 
800-USA-LEARN.  To  receive  a  hard 
copy  of  the  summary  call  (202)  70R- 
6001. 

For  Applications  or  Information 
Contact:  Telephone  1-800-USA- 


LEARN  (1-800-872-5327).  Individuals 
may  also  contact  the  Interagency 
Technology  Task  Force,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.. 
Washington,  DC  20202-5544. 
Telephone  (202)  708-6001.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  the  hours  of  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  the  application  notices  for 
discretionary  grant  competitions,  can  \te 
viewed  on  the  Department's  electronic 
bulletin  board  (ED  Board),  telephone 
(202)  260-9950;  or  on  the  Internet 
Gopher  Server  at  GOPHER.ED.GOV 
(under  Announcements,  Bulletins,  and 
Press  Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice? 
published  in  the  Federal  Register. 

Program  Authority:  20  l^.S.C.  6840 
Dated;  March  3.  1995. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  EduLvtioiial  Kesrxtnh 
and  Improvement. 
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Proclamation  6774  of  March  2,  1995 
Save  Your  Vision  Week,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Sight  is  a  precious  gift— one  that  we  cannot  afford  to  take  for  granted. 
To  ensure  that  we  enjoy  a  healthy  view  of  the  world  for  many  years  to 
come,  all  of  us  must  make  certain  our  eyes  receive  good  care  and  attention 
throughout  our  lives. 

Americans  can  take  steps  to  guard  their  vision  on  a  daily  basis,  while 
at  home  and  on  the  job.  Using  face  masks,  goggles,  or  safety  glasses  can 
protect  our  eyes  from  the  dangers  of  potentially  harmful  chemicals  or  machin- 
ery, and  the  appropriate  protective  eyewear  is  critical  while  plaving  sports. 
But  perhaps  the  easiest  and  most  effective  way  that  we  can  "protect  our 
sight  is  with  comprehensive  eye  examinations.  Early  eye  tests  can  help 
secure  good  vision  for  our  children  from  the  start.  And'  with  regular  eye 
exams,  the  threat  of  vision  loss  does  not  have  to  be  a  normal  part  of 
aging. 

For  Americans  at  special  risk,  preventive  care  takes  on  added  importance. 
The  14  million  individuals  nationwide  who  have  diabetes  face  the  possibility 
of  developing  diabetic  eye  diseases,  the  leading  cause  of  blindness  among 
working-aged  Americans.  This  condition  may  show  no  s>Tnptoms— even 
in  advanced  stages— and  it  must  be  detected  as  soon  as  possible  to  prevent 
vision  loss. 

Glaucoma,  another  potentially  blinding  eye  disease,  can  be  controlled  when 
detected  early.  Approximately  3  million- Americans  suffer  from  this  disease, 
which  strikes  silently,  often  without  pain  or  noticeable  symptoms.  Especially 
at  risk  are  African  Americans  age  40  and  older  and  all  people  age  60 
and  older. 

To  remind  Americans  of  how  they  can  protect  their  eyesight,  the  Congress, 
by  joint  resolution  approved  December  30.  1963  (77  Stat.  629:  36  U.S.C. 
169a).  has  authorized  and  requested  the  President  to  proclaim  the  first 
week  in  March  of  each  year  as  "Save  Your  Vision  Week." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  March  5.  1995,  as 
Save  Your  Vision  Week.  I  urge  all  Americans  to  participate  by  making 
eye  care  and  eye  safety  an  important  part  of  their  lives.  I  invite  eye  care 
professionals,  the  media,  and  all  public  and  private  organizations  committed 
to  the  goals  of  sight  preser\^ation,  to  join  in  activities  that  will  make  Ameri- 
cans more  aware  of  the  steps  they  can  take  to  preserve  their  vision. 
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IN  WITNESS  WHKiEOF,  1  have  hereunto  set  my  hand  this  second  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Proposed  Rules: 

200 11639 

404 12166 
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21  CFR 
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450 11026 
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558 11027.  11028 
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15 11901 
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933 11646 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Govemmeoi  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
lent  af>praximately  90  days 
before  this  date. 


APR  SMITH2I2J  DBCO.S  R  i 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


JAFRDO  SMITH212J 

:  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
•••••••••••/  •••••••••• 

OMN.S  R   I 


•••••••••••••••• 


To  be  sure  that  your  service  continues  without  iniemiption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  said  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  ffdnstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Docnments.  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington.' 
DC  2(M02-93T3. 

To  inquire  aboot  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  MaD  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscriptMNK  Please  use  the  order  form  provided  below. 


5468 


Superintendent  of  Documents  Subscription  Order  Fonn     Chatgmyetronhr.    OHK! 

rnVCC  To  fax  your  orders  (20^  512-2233 

LJiC9|  please  enter  my  sut»criptions  as  foaows: 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  Ltst 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foretgn)  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year 


The  total  cost  of  nny  order  is  $ 


(Inckjdes 


regiiaf  shippir^  and  handling.)  Price  subject  to  change 


Company  or  p«raonal  nam* 


0^iaaM  type  or  print) 


Mdiiional  addrws/attantion  line 


Street  address 


For  privacy,  ctieck  t>ox  t)elow: 

Q  Do  not  make  my  name  availat>ie  to  other  maiiers 

Checit  method  of  payment 

Q  Cf>eck  payat)ie  to  Superinterxlent  of  Ooctjments 

QGPO  Deposit  Account    |    |    |    1    |    j    |    \-f~\ 

a  VISA     Q  MasterCard 

I    i    I    I    I    I    I    i 


T  T    I    hexpifation  date) 


n  1 1  M  1 1  iij 


City;  State,  Zip  code 


Tfank  you  lor  your  oa/m! 


UMI 


Oaytone  phone  indudnxi  area  code 


njrolMMe  order  number  topttonaq' 


*0I9* 


Autttorizjng  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  {!)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OfRce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Oder  Processing  Code: 

•7296 


□  YES.  send 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2250 


me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


□  GPO  Deposit  Account                            ^  - 

□  VISA      □  MasterCard                          (expiration  date) 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Annoiindng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  flie  User  of  Ae  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re&ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


Charge  your  order. 
IfsEas^ 
To  fox  your  orders  (202)-512-2250 


copies  of  The  FMemI  RegMer-What  it  is  and  How  To  Use  H,  at  $7.00  per  copy.  Stodk  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  l^yment: 

I — I  Check  Pl^ble  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        L 
I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Slate,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  prim) 


-D 


IE 

(Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authorizing  Signature) 


(Re*   l-Wi 


(Purchase  Order  No.) 

^•ES    NO 

May  we  make  yoarname/addressavailabk  to  Other  mailers?  |_J    I    I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  J71954,  Pittsbuigh,  PA  15250-7954 


UMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monV^iy  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  i8suif>g 
agencies.  Stgraficam  subjects  are  canried 
as  cross-references. 
$24.00  per  year. 


f«1ftrai  «egr5»e»  two  <V'^»f»i.^  mm  ffte  tialeol  pHtttoWio. 


Superintcndcii)  of  Dijcuments  Subscription  Order  Form 


Oraei  Processing  Coa»: 

*5421 


LJ    YES,  cnlt'T  the  following  indicated  subscriptions  for  one 


year: 


Charge  your  order. 
It^easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Plea.se  type  or  print) 


For  privacy,  tkttk  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  Mclhod  af  ^yment: 

□  Check  payable  to  Superintendent  of  Documents 


<  Additional  addretd^attenhon  line) 


(Street  addreM) 


UUPO  Deposit  Account                      (                   -|    | 

□  VISA  □  MasterCard    \Z                 (expiration) 

iniin  ZLTzn  nxnunr 

(Oty.  Slate.  Zip  code) 


(Daytime  plione  incliiding  arescmlle) 


( Auihori/ing  sipuMure) 

TItank  you  for  your  order! 


tOfM 


(Purelia!H?ofderno.) 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


•    •    • 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Omer  Processing  Code 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Cftarge  your  order.  [4 
It's  easy! 

To  fax  your  orders  (202)  512-2233 

I I   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $I32.(X)  First  Cla.ss  Mail  □  S75.0()  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  tu 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  box  Itelowi 

Q  D(i  not  make  my  name  available  to  other  mailent 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


□  GPO  Deposit  Account            |        |        I    I    1- 

3  VISA  3  MasterCard                       (expiration) 

1     1    1    1 

(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authoh/ing  signature)  'O^ 

Tftank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


HE  UNITED  STATES 


'       I        *        ^ 


^!V'f;-i 


m^' 


M' 


Superintendent  of  Documents  Publications  Order  Form 


Ordof  rVjcossmg  Cods' 

*6395 


viza 


I I    11  H/d^  please  send 


Charge  your  order. 

It's  easyl  ^lflf^f\  \ 

To  fax  your  orders  (202)  512-2250 


me 


copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  hamiling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Pleaw  type  or  print) 


(Addilinnal  address/attention  line) 


(Street  address) 


(City.  State,  Zip  code) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        [ 


□  VISA  G  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


UMI 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Mail  to:    Superintendent  of  Documents 


(Rev  9/94) 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 
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20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
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of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  In  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Govenunent  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  da*-  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  S375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

herp©eids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 


[leral 


The  annual  subscription  price  for.  the  Federal  Register  paper 
edition  is  S494.  or  $544  for  a  combined  Federal  Register.  Fedt 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actuallv  bound;  or  $1.50  for  each  i.ssue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  vour'GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsbunjh  PA 
15250-7954.  *^ 

There  are  no  restrictions  on  the  republication  of  material  appearinu 
in  the  Federal  Register.  yt^       h 

How  To  Cite  This  Publication:  Use  the  volume  number  and  th«? 
page  number.  Example:  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


202-512-1801) 
512-1806 


® 


PUBLIC 
Subscriplioiis: 

Papier  or  fiche 

Assistance  with  public  subscriptions 
Online: 
Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>.  no 

password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 

login  as  swais,  no  password  <enter>,  at  the  second  login  as 

newuser  <enfer>.  no  password  <enter> 
Assistance  with  online  subscriptions 
Single  copie&1>ack  copies; 
Paper  or  ficho 
Assistance  with  public  single  copies 

FEDERAL  AfiENCIES 
Subscriptions: 
Paper  or  fiche 
Assistance  with  Federal  agency  subscriptions 


202-512-1530 

512-1800 
512-180.T 


523-5243 
523-524.-1 


For  other  telephone  numbers,  wc  the  Reader  Aids  section 
at  the  end  of  this  issue. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

T.he  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federu!  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relation.<ihip  between  the  Federal  Register  anil  Cixic  ol 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  syslnni 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  itiem 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

(THREE  BRIEFINGS) 
WHEN:  March  23  at  9:00  am  and  1:30  pm 

April  20  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street  N'W.. 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 


RESERVATIONS: 

202-523-4538 

DALLAS,  TX 

WHEN: 

March  30  at  9:00  am 

WHERE: 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas.  TX  75242 

RESERVATIONS: 

1-600-366-2998 

Printed  on  recycled  paper  containing  100%  pott  consumer  waste 


III 


Contents 


Federal  Register 
Vol.  60.  No.  45 
Wednesday,  March  8,  1995 


Agency  for  International  Development 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments 
Correction,  12823 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Meetings: 
Native  American  Working  Group,  12768-12769 
Public  Health  Seirice  Activities  and  Research  at  DOE 
Sites,  Citizens  Advisory  Committee,  12769 

Agriculture  Department 

See  Food  and  Consumer  Service 
See  Forest  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12732 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings; 
Public  Health  Conference  on  Records  and  Statistics  and 

Vital  and  Health  Statistics  National  Committee's  45th 

Anniversary  Symposium,  12769 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  opportunities  for  low-income  individuals  program, 
12828-12858 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China.  12745 

Corporation  for  National  and  Community  Service 

NOTICES 

Presidio  Leadership  Center;  establishment  and  call  for 
public  participation,  12745-12746 

Defense  Department 

See  Naw  Department 
PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Corporate  services  provider  class,  occupational  therapists; 
provider  certification  requirements.  12717-12721 


NOTICES 

Federal  Acquisition  Regulation  (FAR); 
Agency  information  collection  activities  under  OMB 
review.  12746-12747 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Urban  community  service  program;  empowerment  zone 
and  enterprise  community  initiative,  12749-12750 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
International  Center  for  Applied  Research  establishment. 
12750-12751 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations; 

Options  use  elimination,  12712-12713 
Air  pollutants,  hazardous;  national  emission  standards; 
Epoxv  resins  and  non-nylon  polyamides  production, 
12670-12685 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arkansas.  12691-12695 
Georgia,  12688-12691 
Indiana,  12695-12700 
South  Carolina,  12700-12702 
Washington,  12685-12688 
Hazardous  waste; 
State  underground  storage  tank  program  approvals — 
Utah, 12709-12710 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 
3.5-Bis(6-isocyanatohexyl)-2H-1.3,5-oxadiazine-2.4.6- 
(3H.5H)-trione,  polvmer  with  diethylenetriamine, 
12705-12707 
Amitraz,  12703-12704 
Clofentezine.  12707-12709 
Imidacloprid,  12704-12705 
Pseudomonas  svringae,  12702-12703 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards; 
Marine  tank  vessel  loading  and  unloading  operations. 
12723-12724 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Arkansas,  12722 
Georgia.  12722 
South  Carolina.  12722-12723 
Washington.  12721 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  12763 
Pesticide  registration,  cancellation,  etc.: 
Bentazon  et  al..  12763-12764 
FMCCorp..  12765 
Mycofech  Corp.,  12766-12767 
Pesticides;  temporary  tolerances; 
E.I.  du  Pont  de  Nemours  &  Co..  Inc..  12764-12765 


IV 


Federal  Register  /  Vol.  60.  No.  45  /  Wednesday.  March  8.  1995  /  Contents 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday,  March  8,  1995  /  Contents 


V 


UMI 


Iprodione,  12765-1 2  76G 
Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act,  12823 

Family  Support  Administration 

See  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier.  12666-12667 

Hamilton  Standard,  12663-12666 
Class  D  airspace,  12667-12668 
PROPOSEO  RULES 

Airworthiness  directives: 

Piper,  12714-12717 
NOTICES 
Exemption  petitions;  summary  and  disposition.  12814- 

12816 
Passenger  faciUty  charges;  applications,  etc.: 

Albany  County  Airport.  NY.  12816-12817 

Capital  Airport.  IL.  12817 

Lynchburg  Regional  Airport.  VA.  12817-12818 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Kentucky,  12725 

North  Dakota,  12724-12725 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Commerdal  ReaUy  St.  Pete,  Inc..  12707-12768 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 
Tennessee  Gas  Pipeline  Co.  et  al.,  12751-12752 

Applications,  hearinfis,  determinations,  etc.: 
CNC.  Transmission  Corp.,  12752-12753 
Florida  Gas  Transmission  Co.,  12753 
KN  Interstate  Gas  Transmission  Co..  1275.'« 
Northwest  Pipeline  Corp..  12753 
Panhandle  Eastern  Pipe  Line  Co.,  12753 
Rocky  Mountain  Natural  Gas  Co..  1 2753-1 27(i;« 
Tran.scontinentdl  Gas  Pipe  Lino  Corp..  127(»:t 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Staiidards  Boitrd — 

Allocation  of  contractor  restructuring  costs  luidor 
defense  contracts;  interproation,  12711-12712 
PROPOSEO  RULES 
Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Gains  or  losses  subsequent  to  mergers  or  business 
combinations  bv  government  contractors, 
treatment.  12725-12728 

Federal  Railroad  Administration 

NOTICES 

E.xemption  petitions,  etc.: 
American  President  Lines,  Ltd..  et  al.,  1281B-12ai«i 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  dotenninations,  etc.: 
First  Southern  Bancshares,  Inc.,  et  al.,  12768 
Peterson,  Larry  D.,  12768 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
North-South  rail  Hnk,  Boston.  MA,  12819-12820 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Mexican  spotted  owl;  critical  habitat  designation.  12728- 
12731 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Westminster  Glen  Subdivision.  Travis  County,  TX; 
golden-cheeked  warbler,  12782 

Food  and  Consumer  Service 

NOTICES 

Child  nutrition  programs: 
Free  and  reduced  price  meals  or  free  milk;  income 
ehgibihty  guidelines,  12732-12733 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Irradiation  in  production,  processing,  and  handling  of 
food;  frozen,  packaged  meats  for  use  in  N.AS.^  space 
flight  programs,  12669-12670 
NOTICES 

Food  for  human  consumption: 
Food  Chemicals  Codex,  4th  Edition — 
New  monographs  and  revisions,  12770 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  York.  12734-12735 
South  Carolina.  12735 
Tennessee 
Smithkline  Beecham  Corp.;  pharmaceutical 
manufacturing  plant.  12735 

Forest  Service 

NOTICES 

Finvironiiiental  statements;  availability,  etc.: 
Clearwater  National  Forest.  ID.  1 2733-1 27;)4 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  C).\1B 
review.  12746-12747 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease;  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Refugee  Resettlement  Office 

See  Social  Security  Administration  , 


See  Substance  Abuse  and  Mental  Htialth  .Ser\ices 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  12770 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 
Meetings: 
Art  Advisory  Panel,  12821 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  12735-12737 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Microsphere  adhesives,  process  for  making  same,  and 
products  containing  same,  including  self-stick 
repositionable  notes,  12783 
Rechargeable  nickel  metal  hydride  anode  materials  and 
batteries,  and  products  containing  same,  12783 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

State  intrastate  rail  rate  authority — 
Mississippi,  12784 
Railroad  services  abandonment: 

Bath  &  Hammondsport  Railroad  Co.,  12784-12785 

CSX  Transportation,  Inc..  12783-12784 

Southern  Pacific  Transportation  Co.,  12784 

Land  Management  Bureau 

RULES 

Land  resource  management: 
Disposition;  sales — 
Federally-owned  mineral  interests  conveyance; 

procedures  streamlining  and  clarification,  12710- 
12711 
NOTICES     > 
Resource  management  plans,  etc.: 

Diamond  Mountain  Resource  Area.  LT,  12781-12782- 
Survey  plat  filings: 
Alaska.  12782 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  12823-12824 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program'  applications: 

Cahfornia,  12738-12739 

Florida,  12739-12740 


Louisiana;  correction,  12740-12741 
Pennsylvania,  12741-12742 
Puerto'  Rico,  12742-12743 
Native  Americem  business  development  center  program 
applications:  * 

New  Mexico;  correction,  12744 
North  Dakota;  correction,  12743-12744 
Oklahoma;  correction,  12744 

National  Aeronautics  and  Space  Administration 

RULES 

Equal  Access  to  Justice  Act;  implementation,  12668-12669 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  12746-12747 
Intergovernmental  Panel  on  Climate  Change;  1995 
assessment  of  impacts,  adaptation,  and  mitigation; 
report  availability  and  comment  request,  12785-12786 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Mergers  of  federally-insured  credit  unions;  voluntary 

termination  or  conversion  of  insured  status,  12659- 

12663 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Literature  Advisory  Panel,  12786 

Media  Arts  Advisory-  Panel,  12786-12787 

Museum  Adisory  Panel.  12787 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Autokraff  Ltd.,  12820-12821 

National  Institute  of  Standards  and  Technology 

NOTICES    , 

Inventions,  Governinont-owned;  availability  for  licensing. 
12744 

National  Institutes  of  Health 

NOTICES 
Meetings:  ^ 

National  Heart.  Lung,  and  Blood  Institute,  12770-12771 
Uniform  biological  material  transfer  agreement;  final 
format,  12771-12775 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska  scallop;  correction,  12825 

National  Science  Foundation 

NOTICES 
Meetings: 
Engineering  Education  and  Centers  Special  Emphasis 
Panel.  12787 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Facilities  Engineering  Service  Center,  CA;  disposal 

and  reuse,  12747-12748 
SEA  WOLF  class  submarines;  homeporting  and  pre- 

acceptance  trials  on  U.S.  East  Coast,  12748-12749 


VI 


Federal  Register  /  Vol.  60.  No.  45  /  Wednesday,  March  8,  1995  /  Contents 


Federal  Register  /  Vol.  GO.  No.  45  /  Wednesday.  March  8,  1995  /  Contents  VII 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Nuclear  Regulatory  Commission 

NOTICES 

Eiu  ironiiifiital  statemt' iits;  uvaiiability,  ftc: 

Consolidated  Edison  Co.  of  New  York.  Inc..  112787-12788 

Portland  General  Electric  Co..  12788-12789 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

12789 
Applications,  hearintis.  dftf^nniiiations,  etc.: 

Baltimore  Gas  &  Electric  Co..  12789-12791 

Duke  Power  Co..  12791-1279:t 

Philadelphia  Electric  Co..  1279;J 

Patent  and  Trademark  Office 

NOTICES 
Mi't'tings: 

National  information  infrastructure;  copyright  awareness 
campaign.  12744-1274S 

Public  Health  Service 

Sff  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  histitutes  of  Health 
Sae  Substance  Abuse  and  Mental  Health  Services    . 
Administration 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  resettlement  program — 
Refugee  social  services  and  former  political  privsoners 
from  Vietnam.  12775-12780 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange.  Inc.. 
Chicago  Board  Options  Exchange,  Inc..  12795 
Chicago  Stock  Exchange,  Inc..  12796-12798 
Municipal  Securities  Rulemaking  Board,  12798-12800 
Participants  Trust  Co..  12800-12802 
Philadelphia  Stock  Exchange.  Inc.,  12802-12803 
Philadelphia  Stock  E.xchange.  Inc.;  correction,  12825 

Applications,  hearings,  determinations,  etc.: 
Dean  Witter  Reynolds  Inc..  et  al..  12803-12806 
Dean  Witter  Select  Equity  Trust,  et  al..  12806-12807 
EIP  Inc..  12807-12811 
Mellon  Bank,  N.A.,  12811-12812 

Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Hawaii,  12812 

Social  Security  Administration 

NOTICES 
Meetings: 
Childhood  Disability  National  Commission.  12780-12781 


State  Department 

NOTICES 
Meetings; 
Shipping  Coordinating  Committee,  12812-12813 

Substance  Abuse  and  Mental  Health  Servicer 
Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
American  Psychiatric  Association.  12781 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Warsaw  Convention;  passenger  liability  limits  and 
conditions;  discussion  authority,  12813-12814 

Treasury  Department 

See  Internal  Revenue  Service 

RULES 

Government  Securities  Act  of  1986;  financial  responsibility 
and  recordkeeping  requirement  amendements 
Correction.  12825 

Veterans  Affairs  Department 

NOTICES 

Agencv  information  collection  activities  under  0MB 
review.  12821-12822 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services.  Children  and 
Families  Administration.  12628-12858 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


A  cumulative  list  of  ttie  parts  affected  ttiis  month  can  be  found  in  ttie 
Reader  Aids  section  at  the  end  of  this  issue. 


12  CFR 

708a 12659 

14  CFR 

39  (2  documents) 12663. 

12666 

71 12667 

1262 12668 

Proposed  Rules: 

39 12714 

17  CFR 

402 12825 

21  CFR 

179 12669 

32  CFR 

Proposed  Rules: 

199 12717 

40  CFR 

9 12670 

52  (5  documents) 12685. 

12688.12691.12695,12700 

63 12670 

180  (5  documents) 12702, 

12703.12704,12705.12707 

281 12709 

Proposed  Rules: 

52  (4  documents) 12721, 

12722 
63 12723 

43  CFR 

2720 12710 

47  CFR 

Proposed  Rules: 

73  (2  documents) 12724, 

12725 

48  CFR 

701 12825 

703 12825 

715 12825 

731 12825 

752 12825 

1517 12712 

Ch.  99 12711 

Proposed  Rules: 

9904 12725 

50  CFR 

673 12825 

Proposed  Rules: 

17  (2  documents) 12728. 

12730 


UMI 


^ni 


UMI 


12659 


Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  45 
Wednesday,  March  8,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  bool<s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Mergers  or  Conversions  of  Federally- 
Insured  Credit  Unions  to  Non  Credit 
Union  Status:  NCUA  Approval 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  The  final  rule  applies  to  any 
credit  union  that  is  insured  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  and  that  proposes  to 
merge  into  or  convert  to  any  non  credit 
union  institution.  The  rule  imposes  new 
substantive  requirements.  The  purposes 
of  these  requirements  are  to  ensure  that 
such  transactions  take  place  only 
pursuant  to  an  informed  vote  of  the 
credit  union's  members/owners,  to 
prevent  self-dealing  and  other  abuses  by 
individuals  involved  in  the  transactions 
and  to  ensure  that  these  transactions  do 
not  present  safety  and  soundness  risks 
to  the  NCUSIF  and  the  credit  union 
system.  State  chartered  NCUSIF  insured 
credit  unions  may,  on  a  case-by-case 
basis,  obtain  a  waiver  from  NCUA's 
rules  if  state  laws  and  procedures  are 
determined  to  adequately  address  these 
concerns. 

EFFECTIVE  DATE:  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  June  1994,  the  NCUA  requested 
comments  on  proposed  changes  to  part 
708  of  its  regulations.  At  that  time,  part 
708  only  addressed  situations  where  an 
NCUSIF  insured  credit  union  dropped 
NCUSIF  insurance,  either  through  a 


merger  into  a  non  NCUSIF  insured 
credit  union  or  through  a  voluntary 
termination  or  conversion  of  insurance. 
It  did  not  cover  the  merger  or 
conversion  of  a  credit  union  into  a  non 
credit  union  institution.  The  Federal 
Credit  Union  Act,  however,  vests  the 
NCUA  Board  with  the  responsibility  to 
regulate  such  mergers  or  conversions.  12 
U.S.C.  1785(b).  The  proposed  changes  to 
part  708  clarified  that  NCUA  approval 
requirements  apply  to  all  mergers  and 
conversions  where  the  continuing 
institution  is  not  insured  by  NCUSIF.  59 
FR  33702  (June  30. 1994). 

The  proposal  w^  in  response  to 
abuses  that  had  occurred  with  bank  and 
thrift  conversions,  some  isolated 
instances  in  the  credit  union  system, 
and  recent  solicitations  by  outside 
consultants  and  attorneys  to  federally 
insured  credit  unions  for  conversion  to 
non  credit  union  charters.  The 
solicitations  often  appeared  motivated 
by  benefits  to  the  attorneys,  consultants 
and  insiders,  rather  than  the  members. 
The  amendment  was  deemed  necessary 
"to  provide  NCUA  with  clear  authority 
to  prevent  abuses  in  connection  with 
conversions  of  insured  status."  59  FR 
33702.  The  comments  to  the  proposal 
were  generally  positive  and  consistently 
stressed  that  the  members  need  to  be 
properly  informed  and  that  the  NCUA 
needs  to  ensure  that  safety  and 
soundness  and  members'  interests  are 
protected. 

On  September  16, 1994.  the  NCUA 
Board  issued  an  interim  final  rule  and 
request  for  further  comment.  The  rule 
was  effective  upon  publication  on 
September  23, 1994.  59  FR  48790.  The 
new  rule,  part  708a.  established  that  the 
NCUA  Board  must  approve  any  merger 
or  conversion  of  a  federally-insured 
credit  union  to  any  non  credit  union 
institution,  including  preapproval  of 
any  notices  to  members  that  are  sent  out 
in  cormection  with  the  merger  or 
conversion.  At  the  same  time,  the  Board 
requested  further  comment  on  a  number 
of  issues  related  to  the  application  and 
approval  process. 

Summary  of  Comments  and  Discussion 
of  Issues 

In  the  June  1994.  proposal,  the  NCUA 
Board  requested  comment  on  the 
general  issue  of  NCUA  regulation  in  this 
area  and  on  the  specific  issue  of  uniform 
member  notice.  In  the  interim  rule, 
comment  was  requested  on  a  number  of 


issues  that  the  Board  felt  required 
further  consideration  and  review.  The 
NCUA  received  16  comments  on  the 
proposed  rule:  10  from  credit  unions;  4 
from  credit  union  trade  groups;  1  from 
a  bank  trade  group;  and  1  from  a  credit 
union  league.  The  NCUA  received  19 
comments  on  the  interim  rule:  6  from 
federal  credit  unions;  6  from  federally 
insured  state  chartered  credit  unions 
(FISCUs);  3  from  credit  union  trade 
groups;  2  from  bank  trade  groups;  and 
2  from  state  regulators.  The  following  is 
a  combined  summary  of  the  comments 
received  on  the  proposed  rule  and  the 
interim  final  rule. 

1.  NCUA  Oversight 

In  the  proposed  rule,  14  commenters 
addressed  the  issue  of  NCUA  oversight. 
Twelve  expressed  general  support  for 
NCUA  oversight  and  two  expressed 
general  opposition.  The  supportive 
commenters  cited  the  following  benefits 
of  NCUA  regulation:  Eliminate 
confusion,  prevent  unnecessary 
litigation,  protect  the  members  from 
potential  abuse,  assure  that  the  members 
know  the  advantages  and  disadvantages 
of  any  proposal,  protect  the  assets  and 
integrity  of  the  NCUSIF  and  assure  that 
financial  benefits  to  insiders  are  fully 
disclosed.  The  two  negative  commenters 
were  a  bank  trade  group  and  a  state 
chartered  credit  union.  The  bank  trade 
group  characterized  the  proposal  as  an 
overreaction  by  NCUA  to  a  few  isolated 
examples. 

The  issue  of  NCUA's  jurisdiction  over 
mergers  or  conversions  by  federally- 
insured  state  credit  unions  (FISCUs) 
was  raised  by  5  commenters  on  the 
interim  rule.  The  five  consisted  of  the 
professional  group  that  represents  state 
credit  union  supervisors  (the  National 
Association  of  State  Credit  Union 
Supervisors,  or  NASCUS),  two  FISCUs 
and  two  state  regulators.  All  strongly 
opposed  any  NCUA  regulation  of 
mergers  or  conversions  of  FISCUs. 

NASCUS  made  the  point  that  only 
seven  of  the  48  states  which  charter 
credit  unions  allow  them  tomerge  with 
other  financial  institutions  and  only 
four  states  allow  credit  unions  to 
convert  into  another  form  of  financial 
institution.  NASCUS'  comment  also 
recognized,  however,  that  several  states 
have  statutes  that  are  silent  on  the  issue. 
It  is  those  states  which  cause  the  Board 
the  most  concern.  Without  specific 
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regulations  in  this  area,  there  is 
potential  for  abuse. 

The  NCUA  Board  believes  that  basic 
regulatory  standards  applicable  to  all 
NCUSIF  insured  credit  unions  are 
necessary  to  safeguard  the  integrity  of 
the  process  and  to  ensure  that  issues  of 
safety  and  soundness  and  fiduciary  duty 
are  properly  addressed.  The  Board  has 
attempted,  however,  to  balance  these 
concerns  with  a  deference  to  the 
important  role  of  the  state  supervisors. 
As  it  is  NCUA's  intention  to  work  with 
the  state  supervisor  in  cases  involving 
federally-insured  state  credit  unions,  the 
Board  has  crafted  a  Anal  rule  that  would 
allow  FISCUs  to  merge  or  convert  if  they 
have  the  state's  authority  to  do  so.  In 
those  instances,  the  FISCU  may  file  a 
written  request  with  the  NCUA  Board 
for  a  waiver  of  compliance  with  the 
procedural  portions  of  part  708a  and 
instead  follow  the  applicable  state 
regulation.  The  request  would  have  to 
demonstrate  that  the  waiver  would  not 
be  detrimental  to  the  safety  and 
soundness  of  the  credit  union,  that  there 
is  no  possibility  of  self-dealing  or  other 
breach  of  fiduciary  duty  by  the  credit 
union's  management  or  others  involved 
in  the  transaction,  and  that  the 
members'  interests  are  adequately 
protected. 

2.  Insider  Preffrences 

The  proposed  rule  asked  whether 
directors  and  management  officials 
involved  in  the  conversion  process 
should  be  allowed  to  receive  any 
personal  financial  benefit  from  the 
transaction,  other  than  that  available  to 
ordinary  members.  The  ten  commenters 
rt-'sponding  to  this  question  agreed  that 
dire<:tors  and  management  should  not 
be  allowed  to  receive  any  compensation 
in  excess  of  that  available  to  other 
members.  Several  commenters 
suggested  NCUA  enact  strong 
regulations  in  this  area.  As  well  as 
limiting  the  compensation  available  to 
insiders,  one  commenter  suggested 
individuals  should  not  be  guaranteed 
employment  at  the  continuing 
institution,  noting  that  this  would 
remove  the  incentive  for  insiders 
encouraging  a  merger  that  is  not  in  the 
best  interest  of  the  members. 

A  related  issue  is  that  of  what  post- 
merger  or  post-conversion  controls  are 
needed  to  protect  against  improper 
insider  preferences  after  the  transaction 
is  completed.  Some  of  the  suggestions  of 
the  five  commenters  who  commented 
on  this  issue  were  that  NCUA  should 
prohibit  stock  acquisition  by  insiders  for 
a  period  of  five  years  and  that  both  pre- 
and  post-merger  or  conversion  controls 
ore  necessary  to  prevent  insider  abuse. 
One  of  the  trade  groups  suggested  a  way 


to  avoid  the  problem  would  be  to 
condition  approval  of  the  transaction 
"on  a  return  of  equal  shares  of  equity  to 
all  members  before  the  execution  of  the 
charter  change." 

The  recommendations  of  the 
commenters  have  been  modified  and 
incorporated  into  the  final  rule  as 
follows:  For  a  period  of  two  years  after 
the  transaction,  directors  may  not 
receive  any  benefits  not  otherwise 
equally  available  to  other  members,  and 
directors  and  senior  management 
officials  may  not  acquire  stock  in  the 
continuing  institution  or  its  successor 
on  terms  not  available  to  the  other 
members  of  the  credit  union.  These 
prohibitions  on  directors  and  senior 
management  officials  must  remain  in 
effect  for  at  least  two  years  following  the 
merger.  In  order  to  enable  NCUA  to 
ensiu-e  compliance  with  these 
prohibitions,  the  affected  individuals 
will  be  required  to  enter  into  written 
agreements  with  NCUA.  The  NCUA 
Board  decided  not  to  require  a 
distribution  of  reserves  and  undivided 
earnings  to  members,  as  such  a 
requirement  would  have  the  practical 
effect  of  prohibiting  the  transactions 
covered  by  the  rule.  Among  the 
disclosures  required  to  be  provided  to 
the  members,  however,  is  a  clear 
explanation  of  the  change  in  the  nature 
of  their  ownership  interest  in  reserves 
and  undivided  earnings  that  will  result 
from  the  transaction. 

3.  Majority  Approval 

NCUA  requested  comment  on 
whether  a  majority  of  eligible  voting 
members  should  be  required  to  approve 
the  transaction.  Comment  was  further 
requested  on  whether  majority  should 
be  defined  as  a  simple  majority  or  a 
super  majority,  and,  if  a  super  majority, 
bow  it  should  be  defined.  The  six 
commenters  that  addressed  the  issue  all 
agreed  that  a  majority  of  the  voting 
members  should  be  required  for 
approval.  Two  defined  majority  as  over 
50%.  two  defined  it  as  60%  to  63V3%. 
one  defined  it  as  70%  to  80%  and  the 
other  commenter  did  not  define  it. 

Recognizing  the  importance  of  a  clear 
mandate  on  an  issue  of  such 
significance  to  the  members,  the  final 
rule  requires  that  a  majority  of  all 
eligible  voters  approve  any  transaction 
covered  by  the  rule. 

4.  Appraisal 

In  those  cases  the  Board  is  aware  of 
where  credit  unions  have  considered 
conversions  or  mergers  to  non  credit 
union  charters,  the  first  step  of  the 
transaction  would  be  to  move  from  a 
credit  union  charter  to  a  mutual  savings 
bank  charter.  In  cases  where  the 


ultimate  goal  is  to  become  a  stock 
institution,  conversion  from  mutual  to 
stock  would  be  proposed  as  a  second, 
but  virtually  simultaneous  step. 

¥oT  those  cases  involving  this  second 
step,  the  Board  specifically  asked  for 
comment  on  how  to  properly  appraise 
the  value  of  the  credit  union  for 
purposes  of  issuing  stock.  This  issue  is 
important  to  the  members,  who,  as 
noted  above,  are  entitled  to  acquire 
stock  on  the  same  terms  and  conditions 
as  directors  and  senior  management 
officials.  Seven  commenters  had 
suggestions  on  this  issue.  One 
recommended  that  a  professional 
appraisal  be  performed,  three 
recommended  that  the  value  of  the  stock 
include  accumulated  capital  and  one 
suggested  the  new  regulator  determine 
the  value  of  the  stock.  One  trade  group 
suggested  it  be  handled  as  a  liquidation 
and  payout  and  another  suggested 
NCUA  turn  to  state  law  for  guidance. 

After  considering  the  comments  and 
reviewing  the  other  agencies'  rules  in 
this  area,  the  Board  has  determined  to 
simply  require  that  an  appraisal  be 
performed  and  included  in  the 
application.  The  Board  will  review  the 
appraisal  as  part  of  its  review  of  the 
application. 

5.  Uniform  Member  Notice 

The  proposal  requested  comment  on 
whether  the  rule  should  include  a 
uniform  member  notice.  Nine  of  the  ten 
commenters  responding  to  this  issue 
supported  a  uniform  notice. 
Commenters  suggested  that  a  uniform 
notice  would  provide  clear  and 
consistent  guidelines  for  merging 
institutions,  ensure  that  important 
information  is  not  withheld  from  the 
members  and  require  less  individual 
review.  The  Board  agrees  with  these 
goals,  but  believes  they  can  be 
accomplished  more  effectively  through 
a  listing  of  the  information  that  must  be 
included  in  the  notice  to  members, 
rather  than  a  form  which  may  become 
outdated  or  not  apply  to  all  transactions. 

Overview  of  Final  Rule 

The  final  rule  adopts  with  minor 
modifications  the  interim  rule  and 
expands  upon  it  to  impose  substantive 
and  procedural  requirements  that  the 
Board  has  determined  are  necessary  to 
ensure  an  informed  membership  vote,  to 
safeguard  against  potential  safety  and 
soundness  problems  and  to  prevent 
breaches  of  fiduciary  duty.  The  final 
rule,  part  708a.  tracks  in  large  part  the 
current  part  708b.  Its  key  provisions  are 
as  follows:  NCUA  Board  approval  is 
required  in  advance  of  any  transaction 
whereby  a  federally  insured  credit 
union  transfers  all  or  any  part  of  its 


members'  shares  or  similar  accounts  to 
any  non  credit  union  institution;  a 
majority  of  all  members  of  record  must 
vote  to  approve  the  transaction; 
directors  must  agree  to  receive  no 
benefits  in  excess  of  those  available  to 
the  members;  notice  to  members  must 
be  preapproved  by  the  NCUA  Board  and 
must  include  all  pertinent  information 
required  by  the  rule  as  well  as  any 
additional  information  deemed 
necessary  on  a  case  by  case  basis; 
FISCUs  may  only  engage  in  the 
transaction  if  they  obtain  approval  from 
the  state  authority  to  proceed  with  the 
merger  or  conversion;  and  FISCUs  must 
follow  part  708a  unless  they  obtain  a 
waiver  from  NCUA. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions.  It  is  highly  unlikely  that 
small  credit  unions  (those  under  $1 
million  in  assets)  would  be  engaged  in 
a  merger  or  conversion  to  a  non  credit 
union  institution.  The  final  rule  merely 
clarifies  statutory  authority. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

These  amendments  do  not  change 
paperwork  requirements. 

Executive  Order  12612 

This  rule  appUes  to  all  federally 
insured  credit  unions.  The  rule  clarifies 
existing  statutory  requirements  of 
NCUA  Board  approval  of  certain 
transactions  involving  federally  insured 
credit  unions.  Recognizing  the  interests 
of  states  and  state  regulators  in 
supervising  state  chartered  credit 
unions,  the  NCUA  Board  has  included 
a  provision  in  the  final  rule  that  allows 
FISCUs,  on  a  case-by-case  basis,  to 
obtain  a  waiver  from  NCUA's  rule  and 
follow  state  procedures  if  those 
procedures  are  determined  to 
adequately  address  the  concerns  of 
NCUA's  rule.  With  this  provision,  the 
NCUA  Board  has  determined  that  this 
amendment  is  not  likely  to  have  any 
direct  effect  on  states,  on  the 
relationship  between  the  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  12  CFR  Part  7083 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 


By  the  National  Credit  Union 
Administration  Board  on  March  1, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  the  interim  rule  adding 
a  new  regulation  in  12  CFR  part  708a 
which  was  published  at  59  FR  48790  on 
September  23, 1994,  is  adopted  as  a 
final  rule  with  changes  as  follows: 

PART  708a— MERGERS  OR 
CONVERSIONS  OF  FEDERALLY- 
INSURED  CREDIT  UNIONS  TO  NON 
CREDIT  UNION  STATUS:  NCUA 
APPROVAL 

1.  The  authority  citation  for  part  708a 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766. 12  U.S.C.  1785. 

2.  Sections  708a. 1  and  708a. 2  are 
revised  to  read  as  follows: 

§  708a.1     NCUA  Board  Approval. 

Section  205(b)(1)  of  the  Federal  Credit 
Union  Act  requires  NCUA  Board 
approval  in  advance  of  any  transaction 
whereby  a  federally-insured  credit 
union  transfers  all  or  any  part  of  its 
members'  accounts  to  any  non  credit 
union  institution.  This  part  establishes 
rules  and  procedures  for  any  merger, 
conversion  or  other  transaction  in 
which  a  federally-insured  credit  union's 
share  accounts  or  similar  member 
accounts  are  transferred  to  a  non  credit 
union  institution.  Transactions  where  a 
federally-insured  credit  union  transfers 
member  accounts  to  another  credit 
union  are  subject  to  the  provisions  of 
part  708b  of  this  chapter.  Compliance 
with  this  part  708a  is  in  addition  to  any 
other  federal  or  state  laws  and 
regulations  which  may  be  applicable  to 
the  proposed  transaction,  including 
state  corporate  laws  and  state  and 
federal  securities  laws. 

§  708a.2    Plan  for  Merger  or  Conversion  to 
a  Non  Credit  Union  institution. 

(a)  Proposition  for  merger  or 
conversion.  The  board  of  directors  of  the 
credit  union  shall  approve  a  proposition 
for  merger  or  conversion. 

(b)  Plan  for  merger  or  conversion. 
Upon  approval  of  a  proposition  for 
merger  or  conversion  by  the  board  of 
directors,  a  plan  for  the  transaction  shall 
be  prepared.  The  plan  shall  include: 

(1)  Current  financial  reports; 

(2)  Current  delinquent  loan  schedules 
annotated  to  reflect  collection  problems; 

(3)  Combined  financial  report,  if 
applicable; 

(4)  Contingencies; 

(5)  Explanation  of  any  provisions  for 
reserves,  undivided  earnings  or 
dividends; 


(6)  Analyses  of  share  values  and 
explanation  of  any  adjustments  to 
member's  share  accounts; 

(7)  Analyses  of  the  regulatory  efTect  of 
the  merger  or  conversion  brought  about 
by  the  change  in  government  regulator; 

(8)  Explanation  of  any  other  relevant 
effects  on  the  members;  and 

(9)  Any  additional  information,  as 
required  by  the  NCUA  Regional 
Director. 

(c)  Nonpreferential  treatment.  The 
plan  for  merger  or  conversion  shall 
provide  that,  for  a  period  of  at  least  two 
years  after  the  efTecti  ve  date  of  the 
transaction: 

(1)  No  director  of  the  credit  union 
may  receive  any  compensation  or  any 
benefits  not  provided  or  available  to 
other  members;  and 

(2)  No  director  or  senior  management 
official  of  the  credit  union  shall  be 
allowed  to  acquire  stock  in  the  resulting 
or  continuing  institution  or  any 
successor  institution,  on  any  terms  other 
than  those  readily  available  to  all 
members  of  the  former  credit  union. 
This  prohibition  would  include  stock 
issued  for  services  rendered  prior  to  the 
merger  or  conversion.  For  purposes  of 
this  section,  senior  management  official 
means  the  credit  union's  chief  executive 
officer,  any  assistant  chief  executive 
officers  and  the  chief  financial  officer. 

3.  Sections  708a. 3,  708a. 4,  708a. 5, 
708a.6  and  Appendix  A  are  added  to 
read  as  follows: 

§  708a.3    Submission  of  Proposal  to  NCUA. 
(a)  Submissions  to  the  NCUA  Regional 
Director.  Upon  approval  of  the  plan  by 
the  board  of  directors  of  the  credit 
union,  the  following  will  be  submitted 
to  the  appropriate  NCUA  Regional 
Director: 

(1)  The  plan,  as  described  in 
§708a.2(b)  of  this  part; 

(2)  A  resolution  of  the  board  of 
directors  approving  the  plan; 

(3)  A  written  agreement  from  each 
member  of  the  board  of  directors  and 
each  senior  management  official  to 
comply  with  the  terms  of  §  708a. 2(c) 
(the  agreement  shall  be  executed  by 
NCUA  as  well,  in  the  event  of  approval 
of  the  transaction); 

(4)  A  proposed  merger  or  conversion 
agreement; 

(5)  A  proposed  Notice  of  Meeting,  as 
described  in  Appendix  A  of  this  part; 

(6)  A  copy  of  tne  form  ballot  and  any 
accompanying  materials  to  be  sent  to 
the  members,  as  described  in  Appendix 
A  of  this  part; 

(7)  A  complete  copy  of  the  package  (to 
be]  submitted  to  any  other  regulatory 
agencies  involved  in  the  merger  or 
conversion; 

(8)  A  copy  of  an  appraisal  of  the  value 
of  the  credit  union,  if  the  proposal  is  to 
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convert  or  merge  the  credit  union  either 
directly  or  indirectly  info  a  stock 
institution,  and  any  plan  for  sale  or 
distribution  of  stock  to  the  credit 
union's  members,  officials  and 
employees;  and 

(9)  In  the  case  of  a  federally-insured 
state  chartered  credit  union,  evidence 
that  the  state  supervisory  authority  is  in 
agreement  with  the  merger  or 
conversion  proposal. 

(b)  Coordination  with  State 
Siipen-isory  Authority.  In  the  event  the 
proposal  is  filed  with  the  NCUA  prior 
to  receiving  consent  from  the  state 
super\'isory  authority: 

(1)  The  Board  will  coordinate  with  the 
state  super\isor>'  authority;  and 

(2)  The  B6ard  will  not  approve  any 
merger  or  conversion  unless  it  is 
approved  by  the  state  supervisory 
authority. 

(c)  Waiver  of  NCUA  mles  and 
approval  by  state  supervisory  authority. 
A  federally-insured  state  credit  union 
may.  on  a  case-by-case  basis,  request  a 
waiver  of  this  part  708a  from  the  Board 
and  receive  authority  to  proceed  under 
state  rules  and  procedures.  In  making 
such  a  request,  the  credit  union  shall 
demonstrate  that  the  concerns 
underlying  this  part  708a  are  adequately 
addressed  and.  in  particular  that: 

(1)  Proceeding  under  state  rules 
present  no  financial  risk  to  the  credit 
union  or  the  NCUSIF; 

(2)  Adequate  safeguards  exist  against 
breach  of  duty  by.  or  preferential 
treatment  of  directors,  committee 
members  and  others  involved  in  the 
transaction;  and 

(3)  The  transaction  is  otherwise  fair  to 
members  and  carried  out  pursuant  to  an 
informed  and  decisive  membership 
vote. 

§  708a.4    Approval  of  Proposal  by  NCUA. 

If  NCUA  finds  that  the  proposal 
complies  with  the  provisions  of  this  part 
and  does  not  present  an  undue  risk  to 
the  NCUSIF  or  unduly  prejudice  the 
members,  it  may  approve  the  proposal 
subject  to  such  other  specific 
requirements  as  may  be  prescribed  to 
fulfill  the  stated  purposes  of  the 
proposal.  No  proposal  will  be  approved 
that  does  not  clearly  inform  the 
members  of  the  fundamental  rights  they 
would  be  giving  up  if  their  credit  union 
converts  or  merges  into  a  non  credit 
union  institution. 

§  708a.5    Approval  of  Proposal  by 
Members. 

(a)  Notification  of  members.  The 
members  shall: 

(1)  Have  the  option  of  voting  on  the 
proposal  either  in  person  at  a 
membership  meeting  or  by  mail  ballot. 


(2)  Be  given  advance  notice  of  thu 
membership  meeting  in  accordance 
with  the  provisions  of  Appendix  A  of 
this  part.  The  notice  shall  be  delivered 
in  person  to  each  member,  or  mailed  to 
each  member  at  the  address  for  such 
member  as  it  appears  on  the  records  of 
the  credit  union,  not  more  than  30  days 
nor  less  than  14  days  prior  to  the  date 
for  the  vote.  The  ballot  to  be  used  for  the 
ineniL»urship  vote  shall  be  in  accordance 
with  the  provisions  of  Appendix  A  of 
this  part.  The  notice  and  ballot  shall  be 
provided  to  the  members  at  the  same 
time.  If  applicable,  the  notice  and  ballot 
shall  be  provided  in  both  English  as 
well  as  the  native  language  of  the 
majority  of  the  members. 

(3)  Be  made  aware  that  the  complete 
application  and  proposal  are  available 
for  inspection  at  the  credit  union's 
branch  offices  during  normal  business 
hours. 

(b)  Vote  by  members.  The  proposal 
must  be  approved  by  the  affirmative 
vote  of  a  majority  of  the  credit  union's 
members. 

(c:)  Notice  of  Approval  to  members.  If 
the  proposal  for  merger  or  conversion  is 
approved  by  the  membership  and  the 
NCUA  Board,  prompt  and  reasonable 
notice  shall  be  given  to  all  members, 

§  708a.6    Certification  and  Completion  of 
Merger  or  Conversion. 

(a)  Certification  of  vote.  The  board  of 
directors  shall  certify  the  results  of  the 
membership  vote  to  the  Regional 
Director  within  10  days  after  the  vote  is 
taken. 

fl))  Completion.  Upon  approval  of  the 
proposal  by  NCUA,  the  state 
super\'isory  authority  (where  the  credit 
union  is  state  chartered),  the  members 
and  any  federal  agency  with  approval  or 
regulatory  authority  for  the  transaction, 
the  credit  union  may  complete  the 
merger  or  conversion. 

(c)  Certification  of  completion.  Within 
30  days  after  the  effective  date  of  the 
merger  or  conversion,  the  board  of 
directors  of  the  continuing  institution 
shall  certif)'  the  completion  of  the 
transaction  to  the  Regional  Director. 

(d)  Cancellation  of  charter  and 
insurance.  Upon  NCUA's  receipt  of 
certification  that  the  transaction  has 
been  completed,  the  charter  of  the 
federal  credit  union  (if  applicable)  and 
the  insurance  certificate  of  the  federally 
insured  credit  union  will  be  canceled. 

Appendix  A  to  Part  708a— Notice  to 
Members  of  Special  Meeting,  Disclosure 
and  Ballot 

( 1 )  The  Notice  of  Special  Meeting  must 
include  the  following: 

(a)  The  date,  time  and  place  of  the  Meeting: 

(b)  .\  description  of  the  matters  to  l)c  voted 
iipfiii  iit  the  .S{iccial  .Meeting: 


(r)  A  statement  in  a  prominent  location  in 
bold  letters  that  "A  DLSCLOSURE 
STATEMENT  HAS  BEEN  PROVIDED  TO 
YOU  WITH  THIS  NOTICE  OF  SPECIAL 
MEETING.  THE  DISCLOSURE  MUST  BE 
READ  BEFORE  VOTING  ON  THE 
PROPOSED  (-CONVERSION"  or  "MERGER", 
as  appropriate)",  and 

(d)  A  statement  that  a  Mail  Ballot  for  the 
Special  Meeting  is  enclosed. 

(2)  The  Disclosure  provided  with  the 
Notice  must  at  a  minimum  provide  the 
following  information  to  the  members: 

(a)  Factual  information  about  the  credit 
union,  i.e.  name  and  address  of  credit  union 
and  telephone  number  of  contact  person; 

(b)  Summary  of  the  proposal  which  shall 
contain  but  not  necessarily  be  limited  to 
current  financial  reports  for  the  credit  union 
and  the  other  institution  if  a  merger  is 
proposed:  a  projected  financial  report  for  the 
continuing  institution:  analyses  of  share 
values;  an  explanation  of  any  proposed  share 
adjustments;  and  an  explanation  of  any 
changes  relative  to  insurance  such  as 
insurance  of  member  accounts  and  life 
savings  and  loan  protection  insurance. 

(c)  Summar>'  of  the  direct  and  indirect 
benefits  to  the  credit  union  members,  as  well 
as  any  disadvantages,  including  a  clear 
explanation  of  the  nature  of  the  change  in  the 
members'  ownership  interest  in  the  reserves 
and  undivided  earnings  of  the  credit  union 
as  a  result  of  the  merger  or  conversion: 

(d)  Summary  of  the  direct  and  indirect 
benefits  to  management  and  other  key 
persons  at  the  credit  union  and  at  the  new 
institution,  including  a  comparison  of 
salaries  for  those  individuals  emplovcd  by 
both  the  credit  union  and  the  new 
institution:  copies  of  the  certifications  from 
the  directors  and  committee  members  that 
they  will  receive  no  compensation  either 
directly  or  indirectly  from  the  new 
institution  for  a  period  of  two  vears:  and 
disclosure  of  any  relationship  by  blood  or 
marriage,  of  any  of  the  officers,  directors,  key 
per-ionnel  or  principal  stockholders  of  the 
proposed  institution  to  any  officials  or 
employees  of  the  credit  union. 

(e)  For  each  director,  officer,  key  employef; 
and  consultant  of  the  proposed  institution, 
state  in  detail  the  names,  positions, 
addresses,  age  and  description  of 
employment  and  educational  background. 
Include  any  petitions  for  bankruptcy,  civil 
judgments  (indicate  the  plaintiff  and  the 
amount  of  the  judgment),  criminal  conviction 
(indicate  the  nature  of  the  charge)  and  any 
administrative  action  taken  by  a  federal  or 
state  agency. 

(f)  Description  of  how  the  proposed 
merger/conversion  results  in  a  new  financial 
institution  without  the  unique  characteristics 
of  a  credit  union,  for  example,  that  the  board 
of  directors  (that  is.  any  new  board  members, 
since  §  708a.2(c)  prohibits  compensation  for 
a  period  of  2  years)  may  be  compensated  as 
officials  instead  of  offering  volunteer 
sen-ices,  that  the  credit  union  will  lose  its  tax 
exempt  status,  and  any  changes  in  the  voting 
power  of  members. 

(g)  A  dollar  expenditure  comparison  chart 
of  the  estimated  increases/decreases  in 
regulatory  and  insurance  fees; 
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(h)  Itemized  expenses  incurred  to  date  in 
the  conversion  process  with  an  estimate  as  to 
future  expenses; 

(i)  Management's  discussion  and  analysis 
of  the  proposed  conversion,  including  its 
economic  advisability  and  how  it  will  serve 
the  needs  of  the  members  of  the  merging  or 
converting  credit  union; 

(j)  Business  and  properties  of  the  proposed 
institution — describe  in  detail  the  assets  of 
the  credit  union  and  whether  these  assets 
will  be  transferred  to  the  proposed  institution 
and  how  the  members  will  or  will  not  benefit 
from  the  transfer; 

(k)  Description  and  comparison  of  the 
competition  of  the  proposed  institution  and 
why  the  proposed  institution  tielieves  it  can 
effectively  compete; 

(1)  In  any  transaction  where  the  new  or 
resulting  institution  is  a  stock  institution, 
identify  the  principal  owners  of  the  proposed 
stock  institution  (those  who  will  beneficially 
own  directly  or  indirectly  1%  or  more  of  the 
common  and  preferred  stock  outstanding) 
starting  with  the  largest  common 
stockholder.  Indicate  by  footnote  if  the  price 
paid  was  for  a  consideration  other  than  cash 
and  the  nature  of  any  such  consideration. 
Indicate  the  number  of  shares  to  be 
individually  owned  by  officers,  directors  and 
key  personnel  of  the  new  institution:  and 

(m)  State  in  bold  on  the  cover  "PLEASE 
READ  THIS  DISCLOSURE  DOCUMENT.  IT 
CONTAINS  IMPORTANT  INFORMATION 
ABOUT  YOUR  CREDIT  UNION." 

(3)  The  Mail  Ballot  must: 

(a)  State  at  the  top  in  bold  letters  using  12 
point  pitch  or  greater  that  "THE  ATTACHED 
DISCLOSURE  STATEMENT  MUST  BE  READ 
BEFORE  VOTING  ON  THE  PROPOSED 
("CONVERSION"  or  "MERGER",  as 
appropriate)"; 

(b)  The  issues  for  the  member  to  vote  on 
should  be  stated  as  follows: 

Please  vote  for  either  (a)  or  (b)  by  checking 
the  appropriate  box. 

(a)  Approve  the  merger  D 

(b)  Disapprove  the  merger        D 

(c)  Advise  the  member  of  the  right  to 
terminate  the  mail  ballot  and  attend  and  vote 
at  the  Special  Meeting. 

|FR  Doc.  95-5593  Filed  3-7-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  ^Administration 

14  CFR  Part  39 

[Docket  No.  95-ANE-02;  Amendment  39- 
9170;  AD  95-05-03] 

Airworthiness  Directives;  Hamilton 
Standard  14RF  Series,  14SF  Series, 
and  Hamilton  Standard/British 
Aerospace  Model  6/5500/F  Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  reque.st  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Hamilton  Standard  14RF 
series,  14SF  series,  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
series  propellers,  that  currently  requires 
a  one-time  ultrasonic  shear  wave 
inspection  for  cracks  in  the  propeller 
blade  taper  bore.  This  amendment 
requires  initial  and  repetitive  ultrasonic 
shear  wave  inspections,  and  a  one-time 
visual  and  borescope  inspection  of  the 
taper  bore  for  corrosion  as  a  terminating 
action  to  the  ultrasonic  shear  wave 
inspections.  This  amendment  is 
prompted  by  reports  of  two  incidents 
where  a  portion  of  the  propeller  blade 
was  lost  in  flight.  The  actions  specified 
by  this  AD  are  intended  to  prevent  loss 
of  a  propeller  blade  due  to  cracks 
initiating  in  the  blade  taper  bore,  that 
can  result  in  possible  aircraft  damage, 
and  possible  loss  of  aircraft  control. 
DATES:  Effective  March  23, 1995. 

The  incorporation  by  reference  of  the 
following  Hamilton  Standard  Alert 
Service  Bulletins  (ASB)  was  approved 
by  the  Director  of  the  Federal  Register 
as  of  May  2. 1994:  ASB's  No.  14RF-9- 
61-A66,  No.  14RF-19-61-A34,  No. 
14RF-21-61-A53,  No.  14SF-61-A73, 
and  No.  6/5500/F-61-A27,  all  dated 
April  18,  1994. 

The  incorporation  by  reference  of  all 
other  Hamilton  Standard  ASB's  and 
Service  Bulletins  listed  in  this  AD  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  23, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  8, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-02, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamilton 
Standard,  One  HamiUon  Road.  Windsor 
Locks,  CT  06096-1010;  telephone  (203) 
654-3610.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Biu-lington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer. 
Boston  Aircraft  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7158,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  April 
18,  1994,  the  Federal  Aviation 


Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-09-06. 
Amendment  39-8894  (59  FR  19127, 
April  22, 1994),  applicable  to  Hamilton 
Standard  14RF  series,  14SF  series,  and 
Hamilton  Standard/British  Aerospace  6/ 
5500/F  series  propellers,  to  require  an 
ultrasonic  shear  wave  inspection  of  the 
blade  taper  bore  for  cracks,  and 
replacement,  if  necessary,  with  a 
serviceable  propeller  blade.  That  action 
was  prompted  by  reports  of  two 
incidents  where  a  portion  of  the 
propeller  blade  was  lost  in  flight.  On 
March  13,  1994,  an  ATR-42  commuter 
aircraft  experienced  an  inflight  loss  of 
the  right  propeller  and  a  portion  of  the 
associated  engine  gearbox.  Later  that 
month,  on  March  30, 1994,  an  Embraer 
EMB-120  commuter  aircraft  also 
experienced  an  inflight  loss  of  a  portion 
of  a  propeller  blade.  This  blade 
fractured  at  approximately  the  19-inc;h 
station  and  the  remainder  of  the 
propeller  blade,  propeller,  and  gearbox 
remained  intact. 

Subsequent  metallurgical  examination 
of  these  fractured  blades  revealed  that 
the  fracture  initiated  in  a  small  cavity  or 
pit  that  formed  on  the  inner  surface  of 
the  taper  bore  inside  the  aluminum 
blade  spar.  Further  laboratory 
investigations  revealed  these  corrosion 
pits  may  develop  occasionally  when 
chlorine  residue  present  in  the  cork 
used  to  seal  the  inner  taper  bore 
combines  with  water  in  the  presence  of 
oxygen.  That  condition,  if  not  corrected, 
could  result  in  loss  of  a  propeller  blade 
due  to  cracks  initiating  in  the  blade 
taper  bore,  that  can  resuU  in  possible 
aircraft  damage,  and  possible  loss  of 
aircraft  control. 

Since  the  issuance  of  that  AD,  the 
FAA  has  conducted  engineering  and 
laboratory  investigation  and  analysis  of 
world-wide  inspection  results  received 
from  AD  94-09-06.  This  data  indicates 
that  either  periodic  ultrasonic  shear 
wave  inspection  of  the  propeller  taper 
bore  should  be  conducted  every  1,250 
night  cycles  in  sen'ice  (CIS)  in  order  to 
discover  cracks  that  may  initiate  in  pits, 
or  a  one-time  visual  and  borescope 
inspection  of  the  taper  bore  should  be 
conducted  after  removing  the  propeller 
inner  taper  bore  cork  seal  to  insure  that 
no  corrosion  has  occurred. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Hamilton  Standard  Service  Bulletins 
(SB's)  and  Alert  Ser\'ice  Bulletins 
(ASB's): 

ASB's  No.  14RF-9-61-A66,  No. 
14RF-19-61-A34,  No.  14RF-21-61- 
A53,  No.  14SF-61-A73,  and  No.  6/ 
5500/F-61-A27,  all  dated  April  18. 
1994.  that  describe  procedures  for 
ultrasonic  shear  wave  inspections  of  the 
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blade  taper  bores  for  cracks.  These 
ASB's  are  the  same  as  those  referenced 
in  AD  94-09-06. 

SBs No.  14RF-9-61-70. dated  August 
26. 1994;  No.  14RF-19-61-37,  dated 
August  29, 1994:  No.  14RF-21-61-56. 
dated  August  29. 1994:  No.  14SF-61-75. 
dated  August  29, 1994:  and  No.  6/5500/ 
F-61-30,  dated  August  29, 1994.  These 
SB's  describe  procedures  to  remove  the 
propeller  inner  taper  bore  cork  seal  and 
inspect  the  inside  surface  of  the  taper 
bore  for  corrosion  pits  visually  and  by 
borescope.  Blades  found  to  be  free  of 
pits  are  marked  and  reidenlified. 
Propeller  blade  maintenance  logs  shall 
also  be  annotated  to  show  compliance 
with  this  AD.  Blades  found  to  have  any 
corrosion  pits  during  these  inspections 
shall  be  removed  from  service  prior  to 
further  flight  and  sent  to  an  Fa!a- 
approved  repair  facility  for  disposition 
in  accordance  with  the  instructions  of 
the  appropriate  SB. 

ASB's  No.  14SF-61-A74.  Revision  1. 
dated  October  5. 1994;  No.  14RF-9-61- 
A69.  Revision  1,  dated  October  5, 1994; 
No.  14RF-19-61-A36.  Revision  1,  dated 
October  5. 1994;  No.  14RF-21-61-A55. 
Revision  1.  dated  October  5, 1994;  and 
No.  6/5500/F-61-A29.  dated  August  29. 
1994.  These  ASB's  list  the  serial 
numbers  of  all  blades  with  unpeened 
taper  bores  by  model  that  require 
inspection.  These  ASB's  present  several 
options  as  to  how  to  inspect  the  blade 
taper  bores,  and  also  give  instructions  to 
operators  and  repair  facilities  on  how  to 
report  inspection  data  in  order  to  show 
compliance  with  the  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
09-06  to  require  initial  and  repetitive 
ultrasonic  shear  wave  inspections  and  a 
one-time  visual  and  borescope 
inspection  of  the  taper  bore  for 
corrosion.  Accomplishment  of  the 
visual  and  borescope  inspection 
constitutes  terminating  action  to  the 
repetitive  ultrasonic  shear  wave 
inspections.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
SB's  and  ASB's  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 


invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-02."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.69. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8894,  (59  FR 
19127.  April  22. 1994).  and  by  adding 

a  new  airworthiness  directive. 
Amendment  39-9170.  to  read  as 
follows: 

95-05-03    Hamilton  Standard:  Amendment 
39-9170.  Docket  95-ANE-02. 
Supersedes  AD  94-09-06,  Amendment 
39-8894. 

Applicability:  Hamilton  Standard  Models 
14RF-9. 14RF-19.  14RF-21,  and  14SF-5. 
14SF-7. 14SF-11. 14SFL11, 14SF-15. 14SF- 
17, 14SF-19.  and  14SF-23;  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
propellers  installed  on  but  not  limited  to 
Embraer  EMB-120  and  EMB  120-RT:  SAAB- 
SCANIA  SF  340B;  Aerospatiale  ATR42-100. 
ATR42-30O.  ATR42-320,  ATR72; 
DeHavilland  DHC-8-100  series,  DHC-8-300 
Series;  Construcciones  Aeronauticas  SA 
(CASA)  CN-235  series  and  CN-235-100: 
Canadair  CL-215T  and  CL-415;  and  British 
Aerospace  ATP  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  a  propeller  blade  due  to 
cracks  initiating  in  the  blade  taper  bore,  that 
can  result  in  possible  aircraft  damaoe.  and 
possible  loss  of  aircraft  control,  accomplish 
the  following: 

(a)  For  propeller  blades  that  have 
accumulated  1.750  or  more  flight  cycles  since 
ultrasonic  shear  wave  inspection  in 
accordance  with  AD  94-09-06.  perform 
either  paragraph  (a)  or  (d)  of  this  AD  within 
100  flight  cycles  of  the  efifective  date  of  this 
AD: 

(1)  Perform  an  ultrasonic  shear  wave 
inspection  for  cracks  in  the  blade  taper  bore, 
in  accordance  with  the  procedures  described 
in  the  following  Hamilton  Standard  Alert 
Service  Bulletins  (ASB's),  as  applicable:  No. 
14RF-21-61-A53,  dated  April  18. 1994.  and 
No.  14RF-21-61-A55.  Revision  1.  dated 
October  5. 1994;  No.  14SF-61-A73.  dated 
April  18. 1994.  and  No.  14SF-61-A74. 


Revision  1.  dated  October  5. 1994:  No.  14RF- 
19-61-A34,  dated  April  18, 1994.  and  No. 
14RF-19-61-A36,  Revision  1.  dated  October 
5. 1994;  No.  14RF-9-61-A66.  dated  April  18. 
1994.  and  No.  14RF-9-61-A69,  Revision  1, 
dated  October  5.  1994;  No.  6/5500/F-61- 
A27.  dated  April  18, 1994,  and  No.  6/5500/ 
F-61-A29,  dated  August  29. 1994.  Remove 
cracked  propeller  blades  and  replace  with  a 
serviceable  blade  prior  to  further  flight. 

(2)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  1,250  CIS  since  last  inspection  in 
accordance  with  the  applicable  Hamilton 
Standard  ASB's  listed  in  paragraph  (a)(1)  of 
this  airworthiness  directive  (AD).  Remove 
cracked  propeller  blades  and  replace  with  a 
serviceable  blade  prior  to  further  flight. 

(3)  No  later  than  December  31. 1997, 
perform  the  visual  and  l)orescope  inspection 
required  by  paragraph  (d)  of  this  AD. 

(b)  For  propeller  blades  that  have 
accumulated  less  than  1.750  flight  cycles 
since  ultrasonic  shear  wave  insjjection  in 
accordance  with  AD  94-09-06.  perform 
either  paragraph  (a)  or  (d)  of  this  AD  tKsfore 
accumulating  1.850  flight  cycles  since 
ultrasonic  shear  wave  inspection  in 
accordance  with  AD  94-09-06. 

(c)  For  propeller  blades  that  have  not  been 
inspected  in  accordance  with  AD  94-09-06, 
perform  paragraphs  (a)(1)  or  (d)  of  this  AD 


piior  to  installing  the  blade  in  ser\'ice  and 
thereafter  perform  paragraph  (a)(2)  of  this  AD 
if  applicable. 

(d)  Prior  toJ)ecember  31. 1997,  remove  and 
scrap  the  propeller  inner  taper  bore  cork  seal 
and  visually  inspect  the  inside  surface  of  the 
taper  bore  for  corrosion  pits  in  accordance 
with  the  applicable  Hamilton  Standard 
Service  Bulletins  (SB's):  No.  14RF-9-61-70. 
dated  August^,  1994;  No.  14RF-19-61-37. 
dated  August  29, 1994;  No.  14RF-21-61-56. 
dated  August  29. 1994;  No.  14SF-61-75, 
dated  August  29. 1994;  and  No.  6/5500/F- 
61-30,  dated  August  29, 1994. 

(1)  For  propeller  blades  found  with  any 
corrosion  pits,  remove  from  ser\'ice  prior  to 
further  flight  and  send  the  propeller  blades 
to  an  FAA -approved  repair  facility  for 
dis{X)sition  in  accordance  with  Hamilton 
Standard  ASB's  No.  14SF-61-A74,  Revision 
1,  dated  October  5,  1994;  No.  14RF-9-61- 
A69.  Revision  1.  dated  October  5.  1994;  No. 
14RF-19-61-A36,  Revision  1.  dated  October 
5. 1994;  No.  14RF-21-61-A55.  Revision  1. 
dated  October  5,  1994;  and  No.  6/5500/F-61- 
A29.  dated  August  29. 1994:  as  applicable. 

(2)  For  propeller  blades  found  with  no 
corrosion  pits,  mark  the  blade  and  return  it 
to  service  in  accordance  with  the  Hamilton 
Standard  SB's  listed  in  paragraph  (d)  of  this 
AD. 


(3)  Returning  propeller  blades  to  ser\ice  in 
accordance  with  paragraph  (d)  of  this  AD 
constitutes  terminating  action  to  the 
repetitive  ultrasonic  shear  wave  inspections 
required  by  paragraph  (a)(2)  of  this  AD. 

(e)  For  the  purpose  of  this  AD.  a  flight 
cycle  is  defined  as  one  takeoff  and  the  next 
landing  of  an  aircraft. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  ftom  the  Boston 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  requirements  of  this  AD  shall  tx- 
done  in  accordance  with  the  following 
Hamilton  Standard  ASB's  and  SB's: 


Document  No. 


ASB  No.  14SF-61-A74 

Total  pages:  7. 
ASB  No.  14SF-61-A73 

Total  pages:  19. 
SB  No.  14SF-61-75  

Total  pages:  1 7. 
ASB  No.  14RF-9-61-A69  . 

Total  pages:  6. 
ASB  No.  14RF-9-61-A66  . 

Total  pages:  1 9. 
SB  No.  14RF-9-61-70  

Total  pages:  1 7. 
ASB  No.  14RF-1 9-61 -ASS 

Total  pages:  6. 
ASB  No.  14RF-19-61-A34 

Total  pages:  1 9. 
SB  No.  14RF-19-61-37  .... 

Total  pages:  1 7. 
ASB  No.  14RF-21-61-A55 

Total  pages:  6. 
ASB  No.  14RF-21-61-A53 

Total  pages:  19. 
SB  No.  14RF-21-61-56  .... 

Total  pages:  1 7. 
ASB  No.  6/5500/F-61-A29 

Total  pages:  5. 
ASB  No.  6/5500/F-61-A27 

Total  pages:  19. 
SB  No.  6/5500/F-61-30 

Total  pages:  1 7. 


Pages 


1-7 
1-19 
1-17 

1-6 
1-19 
1-17 

1-6 
1-19 
1-17 

1-6 
1-19 
1-17 

1-5 
1-19 
1-17 


Revision 


1  

Original 
Original 

1   

Original 
Original 

1  

Original 
Original 

1   

Original 
Onginal 
Original 
Onginal 
Original 


Date 


October  5.  1994. 
April  18.  1994. 
August  29.  1994 
Octobers,  1994. 
April  18.  1994. 
August  29,  1994 
Octobers.  1994. 
April  18.  1994. 
August  29.  1994. 
October  5.  1994. 
April  18,  1994. 
August  29,  1994. 
August  29,  1994. 
April  18.  1994. 
August  29,  i994. 


The  incorporation  by  reference  of  the 
following  Hamilton  Standard  ASB's  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  2, 1994:  ASB's  No.  14RF- 
9-61-A66,  No.  14RF-19-61-A34.  No.  14RF- 
21-61-A53,  No.  14SF-61-A73.  and  No. 
6/5500/F-61-A27,  all  dated  April  18, 1994. 
The  incorporation  by  reference  of  all  other 
Hamilton  Standard  ASB's  and  SB's  listed  in 


this  AD  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Hamilton  Standard.  One 
Hamilton  Road.  Windsor  lxx:ks,  CT  06096- 
1010;  telephone  (203)  654-3610.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel. 
12  New  England  Executive  Park,  Burlington. 


MA:  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  N\V..  suite  700. 
Washington.  DC 

(i)  This  amendment  becomes  effective  on 
March  23. 1995. 
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UMI 


Issued  in  Burlington.  Massachusetts,  on 
February  28, 1995. 
lames  C  (ones. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  95-5483  Filed  3-7-95;  8:45  ami 
BiLUNO  COOE  4*10-13-P 


Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94  NM  07-AD;  Amendment 
39-9157;  AD  95-04-05] 

Airworthiness  Directives;  Bombardier 
(Formerly  Canadair)  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-«00-2Bl9  (Regional  Jet  Series  100) 
series  airplanes,  that  requires  various 
modifications  of  the  passenger  doors. 
This  amendment  is  prompted  by  reports 
that  some  passenger  doors  froze  shut 
during  flight  and  could  not  be  opened 
after  landing  the  airplane.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  passenger  doors  from 
freezing  shut,  and  consequently, 
prohibiting  the  passengers  from  exiting 
the  airplane  in  the  event  of  an 
emergency. 
DATES:  Effective  April  7,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  7. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario.  Canada 
M3K  1Y5.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  S\V.,  Renton, 
Washington:  or  at  the  FAA,  Engine  and 
Propeller  Directorate.  New  Vork  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York: 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANE- 
173.  FAA,  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 


Third  Floor.  Valley  Stream.  New  York 
11581:  telephone  (516)  256-7508;  fax 
(516)  568-2716;  telephone  (516)  791- 

6427;  fax  (516)  791-9024. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  (Regional  jet 
Series  100)  series  airplanes  was 
published  in  the  Federal  Register  on 
October  28,  1994  (59  FR  54136).  That 
action  proposed  to  require  various 
modifications  of  the  passenger  doors. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA"s 
determination  of  the  cost  to  the  pubUc. 

The  final  rule  has  been  revisea  to 
reflect  the  manufacturer's  corporate 
name  change  from  Canadair  to 
"Bombardier,  Inc." 

Additionally,  as  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA 
has  learned  that,  in  general,  some 
operators  may  misunderstand  the  legal 
effect  of  AD's  on  airplanes  that  are 
identified  in  the  applicability  provision 
of  the  AD.  but  that  have  been  altered  or 
repaired  in  the  area  addressed  by  the 
AD.  The  FAA  points  out  that  all 
airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to 
the  AD.  If  an  airplane  has  been  altered 
or  repaired  in  the  affected  area  in  such 
a  way  as  to  affect  compliance  with  the 
AD.  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD.  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  added  to  this  final  rule  to 
clarify  this  long-standing  requirement. 
After  careful  review  of  the  available 
data  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  67 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$10,945  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$254,405.  or  $14,965  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-05    Bombardier,  Inc.  (Formerly 

Canadair):  Amendment  39-9157.  Docket 
94-NM-97-AD. 

Applicability:  Model  CL-60O-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
serial  numbers  7003  and  subsequent, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (h)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  un-safe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  nu 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  passengers  to 
exit  the  airplane  in  the  event  of  an 
emergency,  accomplish  the  following: 

(a)  For  airplanes  having  serial  numt)ers 
7004  through  7028.  inclusive:  Within  14  days 
after  the  effective  date  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  3  days 
until  the  action  required  by  paragraph  (e)(2) 
of  this  AD  is  accomplished,  apply  an  anti- 
icing  agent  to  the  operating  mechanisms  of 
the  passenger  door  in  accordance  with 
Canadair  Alert  Service  Bulletin  SB.  A601R- 
52-002.  Revision  'C  dated  December  1 . 
1993. 

(b)  For  airplanes  having  serial  numbers 
7004  through  7006.  inclusive,  and  7008 
through  7010,  inclusive:  Within  14  days  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  300  hours  time-in- 
service  until  the  actions  required  by 
paragraphs  (e)(1)  and  (e)(3)  of  this  AD  arc 
accomplished,  apply  grease  to  the  passenger 
door  latch-pin  fittings  in  accordance  with 
Canadair  Service  Bulletin  SB.  601R-52-O07. 
Revision  'B.'  dated  December  1. 1993. 

(c)  For  airplanes  having  serial  numbers 
7004  through  7006.  inclusive,  and  7008 
through  7010.  inclusive:  Within  14  days  after 
the  effective  date  of  this  AD,  deactivate  the 
pull-out  handle  located  on  the  outside  of  the 
passenger  door,  in  accordance  with  Canadair 
Alert  Service  Bulletin  S.B.  A601R-52-008. 
Revision  'B,'  dated  December  1, 1993. 

(d)  For  airplanes  having  serial  numbers 
7004  through  7019,  inclusive:  Within  14  days 
after  the  effective  date  of  this  AD,  install 
sealed  insulation  packages  to  the  interior  of 
the  passenger  door  in  accordance  with 
Canadair  Service  Bulletin  S.B.  601R-52-006, 
Revision  'B,'  dated  December  1. 1993. 

(e)  Within  60  days  or  600  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the 
procedures  specified  in  paragraphs  (e)(1). 
(e)(2).  and  (e)(3)  of  this  AD: 

(1)  For  airplanes  having  serial  numbers 
7004  through  7024.  inclusive:  Modify  the 
passenger  door  latch  pin  fittings,  and  install 
grease  retain,  grease  tube,  and  nipple 
assembly;  and  grease  the  latch  pins  in 
accordance  with  paragraphs  2A  and  2B  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  S.B.  A601R-52-009. 
Revision  'B.'  dated  December  1. 1993. 

(2)  For  airplanes  having  serial  numbers 
7004  through  7028.  inclusive:  Modify  the 


outer  handle  of  the  passenger  door  in 
accordance  with  Canadair  Alert  Service 
Bulletin  S.B.  A601R-52-021.  Revision  'A." 
dated  December  7. 1993.  Repetitive 
applications  of  an  anti-ice  agent,  as  required 
by  paragraph  (a)  of  this  AD.  must  be 
discontinued  upon  accomplishment  of  the 
modification  required  by  this  paragraph. 
(3)  For  airplanes  having  serial  numbers 
7004  through  7024.  inclusive:  Install  placards 
adjacent  to  the  door  latch  pins  on  the 
passenger  door  structure  in  accordance  with 
Canadair  Service  Bulletin  S.B.  601R-11-007. 
dated  December  1. 1993. 

(f)  Accomplishment  of  the  actions  required 
by  paragraphs  (e)(1)  and  (e)(3)  of  this  AD 
constitutes  terminating  action  for  the 
repetitive  greasing  requirements  of  paragraph 
(b)  of  this  AD. 

(g)  For  airplanes  having  serial  numbers 
7003  and  subsequent:  Within  300  hours  time- 
in-service  after  accomplishing  the  applicable 
modifications  required  by  paragraphs  (e)(1), 
(e)(2).  and  (e)(3)  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service,  accomplish  the  lubrication 
procedures  in  specified  paragraphs  (g)(1)  and 
(g)(2)  of  this  AD. 

(1)  Lubricate  the  passenger  door  latch  pins 
in  accordance  with  paragraph  2B.  Part  "A," 
Items  (26)  through  (28),  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Ser\ice  Bulletin  S.B.  A601R-52-009. 
Revision  B,  dated  Deceml)er  1. 1993. 

(2)  Lubricate  the  passenger  door  outer 
handle  assembly  in  accordance  with 
paragraph  2B,  Item  (28).  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  S.B.  A601R-52-021. 
Revision  A,  dated  December  7. 1993. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  Vork  ACO. 

Note  2:  Information  concerning  the 
existence  of  cinprnved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(j)  The  actions  shall  be  done  in  accordance 
with  Canadair  Alert  Service  Bulletin  SB. 
A601R-52-002.  Revision  "C  dated  December 
1, 1993;  Canadair  Service  BuUcfin  S.B.  601R- 
52-007.  Revision  'B".  dated  December  1. 
1993;  Canadair  Alert  Service  Bulletin  SB. 
A601R-52-O08.  Revision  'B'.  dated  December 
1. 1993;  Canadair  Service  Bulletin  S.B.  601R- 
52-006.  Revision  'B',  dated  December  1. 
1993;  Canadair  Alert  Service  Bulletin  S.B. 
A601R-52-009,  Revision  'B',  dated  December 
1. 1993;  Canadair  Alert  Sen-ice  Bulletin  S.B. 
A601R-52-021.  Revision  A",  dated 
Decemlxjr  7. 1993;  and  Canadair  Ser\'ice 
Bulletin  S.B.  601R-1 1-007.  dated  December 
1. 1993;  as  applicable.  This  incorporation  by 


reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  tte 
obtained  from  Bombardier,  Inc..  Bombardier 
Regional  Aircraft  Division.  Garratt  Boulevard, 
Downsview.  Ontario.  Canada  M3K  1Y5. 
Copies  may  be  inspected  at  the  FA.\. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW..  Renton,  Washington;  or  at  the 
FAA.  Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street.  Third  Floor.  Valley  Stream.  New  York 
11581:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  SUeet  NW..  suite  700. 
Washington,  DC 

This  amendment  becomes  effective  on 
April  17, 1995. 

Issued  in  Renton.  Washington,  on  February 
15.  1995. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-4256  Filed  3-7-95:  8:45  ami 

BILUNG  COOE  4910-1)-U 


14  CFR  Part  71 

(Airspace  Docket  No.  93-AWP-19] 

Amendment  to  Class  D  Airspace;  Luke 
Air  Force  Base  (AFB),  AZ 

AGENCY:  Federal  Aviation 
Administration  IFAAj.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  Class  D  airspace  area  description 
in  a  final  rule  that  was  published  in  the 
Federal  Register  on  January  19.  1995. 
The  FAA  has  obtained  additional 
airport  data  and  is  revising  the 
description  of  the  Luke  AFB.  AZ  Class 
D  airspace  area  based  on  this  data. 
EFFECTIVE  DATE:  0901  UTC.  March  30, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Register.  System  Mana;.;e'nent 
Specialist,  System  Management  Branch. 
AVVP-530.  Air  Traffic  Division, 
Western-Pacific  Region.  Federal 
Aviation  Administration.  15000 
Aviation  Boulevard,  Lawndale. 
California  90261.  telephone  (310)  297-  . 
1640. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Docket  No.  93-AWP-19. 
published  on  January  19. 1995  (60  FR 
3741).  revised  the  description  of  the 
Class  D  airspace  at  Luke  AFB.  AZ  to 
provide  adequate  controlled  airspace  for 
instrument  approach  procedures.  An 
error  was  discovered  in  the  Class  D 
airspace  area  description  for  Luke  AFB 
AZ.  The  FAA  has  obtained  additional 
airport  data  and  is  revising  the 
description  of  the  Luke  AFB.  AZ  Class 
D  airspace  area  based  on  this  data. 
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Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the 
description  of  the  Class  D  airspace  area 
at  Luke  AFB.  AZ.  as  published  in  the 
Federal  Register  on  January  19. 1995 
(60  FR  3741)  and  the  description  in 
FAA  Order  7400.9B,  which  is 
incorporated  by  reference  in  14  CFR 
71.7.  are  corrected  as  follows: 

S71.7    [Corrected] 

On  page  3742.  in  the  second  column, 
the  description  for  the  Luke  AFB,  AZ 
Class  D  airspace  is  corrected  as  follows: 

AWP  AZ  D  Phoenix.  Luke  Air  Force  Base.  AZ 
ICorrectedl 

Phoenix  Luke  Air  Force  Base.  AZ 

(Laf.  33''32'06"N,  long.  112''22'59  "  W) 
Luke  Air  Force  Base  TACAN 
(Lat.  33<'32'16"  N.  long.  112°22'49  "  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.4-mile  radius  of  the  Luke  AFB  and 
within  2.0  miles  each  side  of  the  Luke 
TACAN  220°  radial,  extending  from  the  4.4- 
mile  radius  to  5.2  miles  southwest  of  the 
Luke  TACAN.  and  excluding  that  portion 
within  the  Clendale,  AZ  Class  D  airspace 
area.  This  Class  D  airspace  area  is  effec  tive 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  tht; 
Airport/Facility  Directory. 

Issued  in  Los  Angeles,  California,  on 
February  22,  1995. 
Richard  R.  Lien. 

ManagtT.  Air  Traffic  Division,  Western -Pacific 
Region. 

|FR  Doc.  05-5642  Filed  3-7-95:  8:45  ami 

BILLING  CODE  4910-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1262 
RIN  2700-ACOO 

Equal  Access  to  Justice  Act  In  Agency 
Proceedings 

agency:  National  Aeronautics  and 
.Space  Administration  (NAS.\). 
ACTION:  Final  rule. 

summary:  NASA  is  amending  its 
regulations  under  the  Equal  Access  to 
Justice  Act  by  updating  the  definition  of 
"Adversary  Adjudication"  to  conform  to 
the  amendments  of  5  U.S.C. 
504(b)(1)(C):  to  delete  references  to  the 
NASA  Board  of  Contract  Appeals  in  14 
CFR  1262.307(a),  Since  its  functions 
have  been  assumed  by  the  Armed 
Services  Board  of  Contract  Appeals 
pursuant  to  an  interagency 
Memorandum  of  Agreement  dated  June 


28.  1993.  and  effective  July  12,  1993; 
and  to  correct  typographical  errors  in 
§§  1262.104(b)(4)  and  1262.309. 
EFFECTIVE  DATE:  March  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Najjar- Wilson.  Office  of  the  General 
Counsel.  202-358-2465. 
SUPPLEMENTARY  INFORMATION:  NASA 
published  its  final  rule.  14  CFR  Part 
1262.  "Implementation  of  the  Equal 
Access  to  Justice  Act  in  Agency 
Proceedings."  in  the  Federal  Register  on 
April  23.  1986  (51  FR  15311).  These 
changes  to  the  rule  are  administrative  in 
nature  and  do  not  require  a  period  for 
public  comment. 

NASA  has  determined  that  this 
regulation  is  not  a  major  rule  as  defined 
in  Executive  Order  12866. 

This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since 
it  will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

List  of  Subjects  in  14  CFR  Part  1262 

Claims,  Equal  access  to  justice. 
Lawyers. 

For  reasons  set  forth  in  the  Summary 
of  the  Preamble.  14  CFR  Part  1262  is 
amended  as  follows: 

PART  1262— EQUAL  ACCESS  TO 
JUSTICE  ACT  IN  AGENCY 
PROCEDURES 

1.  The  authority  citation  of  14  CFR 
Part  1262  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504:  42  U.S.C. 
2473(c)(1). 

2.  Section  1262.101  is  amended  by 
revising  paragraph  (l))(l)  to  read  as 
follows: 

§1262.101     Purpose  of  these  rules. 

•         •         «         *         • 

(b)  •   '   * 

(1)  Adversary  adjudication  means: 

(i)  An  adjudication  under  5  U.S.C.  554 
in  which  the  position  of  the  United 
States  is  represented  by  counsel  or 
otherwise,  but  excludes  an  adjudication 
for  the  purpose  of  establishing  or  fixing 
a  rate  or  for  the  purpo.se  of  granting  or 
renewing  a  license; 

(ii)  Any  appeal  of  a  decision  made 
pursuant  to  section  6  of  the  Contract 
Disputes  Act  (CDA)  of  1978.  as  amended 
(41  U.S.C.  605)  before  an  agency  board 
of  contract  appeals  as  provided  in 
section  8  of  the  CDA  (41  U.S.C.  607); 

(iii)  Any  hearing  conducted  under 
Chapter  38  of  Title  31  (added  by  section 
6104  of  the  Program  Fraud  Civil 
Remedies  Act  of  1986  (Pub.  L.  99-509, 
100  Stat.  1948.  Oct.  21,  1986),  31  U.S.C. 
3801,  et  seq..  as  amended);  and 


(iv)  The  Religious  Freedom 
Restoration  Act  (RFRA)  of  1993  (added 
by  section  4(b).  of  RFRA  (Pub.  L.  103- 
141. 107  Stat.  1489.  Nov.  16.  1993).  42 
U.S.C.  2000bb). 
*         •         •         «         • 

3.  Section  1262.103  is  revised  to  read 
as  follows; 

§1262.103    Proceedings  covered. 

(a)  The  Act  applies  to  the  following 
adversary  adjudications  conducted  by 
the  Agency: 

(1)  Adjudications  under  5  U.S.C.  554 
in  which  the  position  of  NASA  or  any 
other  agency  of  the  United  States,  or  any 
component  of  an  agency,  is  presented  by 
an  attorney  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceedings; 

(2)  Appeals  of  decisions  made 
pursuant  to  section  6  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605) 
before  the  Board  of  Contract  Appeals 
(BCA)  as  provided  in  Section  8  of  that 
Act  (41  U.S.C.  607); 

(3)  Any  hearing  conducted  under 
Chapter  38  of  Title  31  (31  U.S.C.  3801. 
et  seq..  as  amended);  and 

(4)  Adjudications  under  the  Religious 
Freedom  Restoration  Act  of  1993  (42 
U.S.C.  2000bb). 

(b)  The  Act  does  not  apply  to: 

(1)  Any  proceeding  in  which  this 
Agency  may  prescribe  a  lawful  present 
or  future  rate; 

(2)  Proceedings  to  grant  or  renew 
licenses  (note,  however,  that 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  adversary  adjudications);  and 

(3)  Proceedings  which  are  covered  by 
a  compromise  or  settlement  agreement, 
unless  specifically  consented  to  in  such 
agreement. 

(c)  NASA  may  also  designate  a 
proceeding  as  an  adversary  adjudication 
for  purposes  of  the  Act  by  so  stating  in 
an  order  initiating  the  proceeding  or 
designating  the  matter  for  hearing.  The 
Agency's  failure  to  designate  a 
proceeding  as  an  adversary  adjudication 
shall  not  preclude  the  filling  of  an 
application  by  a  party  who  believes  the 
proceeding  is  covered  by  the  Act; 
whether  the  proceeding  is  covered  will 
then  be  an  issue  for  resolution  in 
proceedings  on  the  application. 

(d)  If  a  proceeding  includes  both 
matters  covered  by  the  Act  and  matters 
specifically  excluded  from  coverage, 
any  award  made  will  include  only  fees 
and  expenses  related  to  covered  issues 

4.  In  Section  1262.104.  paragraph 
(b)(4).  the  citation  "12  U.S.C.  1441j(a))  • 
is  revised  to  read  "(12  U.S.C.  1141j(a)) 

5.  Section  1262.307  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 
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§1262.307    Decision. 

(a)  The  adjudicative  oRicer  shall  issue 
an  initial  decision  on  the  application 
with  90  calendar  days  after  completion 
of  proceedings  on  the  application.  The 
decision  shall  include  written  findings 
and  conclusions  on  such  of  the 
following  as  are  relevant  to  the  decision: 
•        •        •        •        • 

§1262.309    [Amended] 

6.  In  section  1262.309.  last  sentence, 
the  word  "amont"  is  revised  to  read 
"amount". 

Dated:  March  3, 1995. 
Daniel  S.  Goldin, 

Administrator. 

(FR  Doc.  95-5669  Filed  3-7-95:  8:45  ami 

BILUNG  CODE  751 0-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[Docket  Nos.  89F-0011  and  93F-0384] 

Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sources  of  radiation  to 
irradiate  frozen,  packaged  meats  for  use 
in  the  National  Aeronautics  and  Space 
Administration  (NASA)  space  flight 
programs.  FDA  is  also  amending  the 
food  additive  regulations  to  permit  the 
use  of  packaging  materials  that  are  not 
otherwise  listed  in  the  regulations 
regarding  food  irradiation  in  the 
irradiation  of  frozen,  packaged  meats  for 
use  in  the  NASA  space  flight  programs. 
This  action  is  in  response  to  two 
petitions  filed  by  NASA. 
DATES:  Effective  March  8,  1995:  written 
objections  and  requests  for  a  hearing  by 
April  7. 1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3098. 


SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  February  6, 1989  (54  FR  . 
5679).  FDA  announced  that  a  food 
additive  petition  (FAP  9M4125)  had 
been  filed  by  NASA.  Washington,  DC 
20546,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sources  of  radiation  to 
process  beefsteaks  for  use  in  space  flight 
programs. 

In  a  tentative  final  rule  published  in 
the  Federal  Register  of  December  8, 
1993  (58  FR  64526).  FDA  announced  its 
tentative  decision  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sources  of  radiation  to 
irradiate  frozen,  packaged  beefsteak  for 
use  in  NASA's  space  flight  programs. 
FDA  also  announced  its  tentative  final 
decision  to  amend  the  food  additive 
regulations  to  permit  the  use  of 
packaging  materials  that  are  not  listed  in 
the  regulations  regarding  food 
irradiation  in  the  irradiation  of  frozen, 
packaged  beefsteak  for  use  in  the  NASA 
space  flight  programs.  The  agency 
published  a  tentative  final  rule  before 
proceeding  to  final  action  because  it  was 
including  provisions  regarding  the 
packaging  materials  to  be  used  with  the 
beefsteaks  that  it  had  not  announced  in 
the  notice  of  filing  for  the  petition  (FAP 
9M4125).  Interested  persons  were  given 
the  opportunity  to  comment  on  FDA's 
tentative  decision.  FDA  did  not  receive 
any  comments  in  response  to  this 
tentative  final  rule. 

In  the  meantime,  in  a  notice 
published  in  the  Federal  Register  of 
November  19,  1993  (58  FR  61093).  FDA 
announced  that  a  food  additive  petition 
(FAP  3M4394)  had  been  filed  by  NASA. 
Lyndon  B.  Johnson  Space  Center, 
Houston,  TX  77058,  proposing  that  tiie 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sources  of 
radiation  to  process  certain  prepackaged 
meats  for  use  in  NASA  space  flight 
programs  and  to  permit  the  use  of 
packaging  materials  that  are  not  listed  in 
the  regulations  regarding  food 
irradiation  in  the  irradiation  of  the 
meats  for  use  in  NASA  space  flight 
programs.  Interested  persons  were  given 
the  opportunity  to  comment  on  the 
environmental  assessment  submitted  in 
the  petition.  No  comments  were 
received. 

The  amendment  to  the  food  additive 
regulations  proposed  in  FAP  9M4125  is 
encompassed  by  that  proposed  in  FAP 
3M4394.  This  rule  is  the  agency's  final 
decision  with  respect  to  both  FAP 
3M4394  and-FAP  9M4125. 


II.  Evaluation  of  Safety 

In  assessing  the  safety  of  food  i 

additives,  including  the  use  of 
irradiation  in  the  processing  of  food,  the 
agency  usually  considers  the  effects  of 
lifetime  daily  exposure  to  the  additive. 
The  requested  use.  however,  is  limited 
to  NASA's  space  flight  programs.  The 
amount  of  irradiated  meat  that  could  be 
consumed  by  individuals  in  the 
programs  would  constitute  an  extremely 
small  fraction  of  their  diets  when 
considered  over  a  lifetime.  Because  of 
this  factor,  questions  regarding  acute 
hazards,  including  those  resulting  from 
pathogenic  organisms  that  could  be 
present  in  the  food,  are  more  significant 
in  evaluating  this  petitioned  use  of  a 
source  of  radiation  than  they  would 
ordinarily  be  in  deciding  whether  to  list 
a  food  additive.  The  petitions  have 
requested  that  FDA  authorize  the  use  of 
irradiation  processing  only  under 
conditions  that  ensure  the  microbial 
sterility  of  the  product  and  the  integrity 
of  the  product  packaging.  NASA  has 
stated  that  it  will  ensure  these  qualities 
of  sterility  and  packaging  integrity  by 
requiring  adherence  to  an  irradiation 
processing  protocol  (scheduled  process) 
that  it  submitted  with  both  petitions 
(Ref.  1).  NASA's  protocol  specifies  a 
minimum  dose  of  44  kiloGrays  (kCy)  in 
order  to  ensure  sterility  of  the  treated 
meat  (Ref.  1). 

Having  evaluated  the  data  in  the 
petitions  and  other  relevant  material  in 
its  files,  the  agency  finds  that  radiation- 
sterilized  meats  will  be  at  least  as 
nutritious  as  those  sterilized  by 
conventional  means.  FDA  also  finds  that 
the  total  amount  of  radiolyfic  products 
that  are  produced  in  the  meats  during 
irradiation  processing,  and  that  will  bo 
consumed  by  individuals  in  the  space 
flight  programs,  will  be  too  small  to  be 
of  any  toxicological  significance. 
Likewise,  FDA  finds  that  the  total 
amount  of  radiolytic  products  that  could 
be  formed  in  the  packaging  materials 
during  irradiation  processing,  and  then 
migrate  to  the  food  and  subsequciitly  he 
consumed  by  individuals  in  the  space 
flight  programs,  is  too  small  to  be  of  any 
toxicological  significance  (Refs.  2  and 
3). 

Section  179.25(c)  (21  CFR  179.25(c)) 
restricts  packaging  materials  used  in  the 
irradiation  of  prepackaged  foods  to 
those  materials  listed  in  §  179.45  (21 
CFR  179.45),  namely,  those  that  have 
been  demonstrated  to  be  safe  for  use 
during  irradiation  of  prepackaged  foods, 
assuming  that  those  foods  would  be 
consumed  daily  over  a  lifetime.  The 
agency  finds  that  this  restriction  is 
uiuiecessary  for  packaging  that  is  to  be 
used  only  in  space  flight  programs.  The 
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flnal  regulation  set  forth  below, 
therefore,  exempts  this  packaging  from 
the  requirement  in  §  179.25(c)  that 
packaging  materials  be  restricted  to 
those  listed  in  §  179.45,  provided  that 
FDA  has  listed  the  packaging  as  safe  for 
holding  food  in  the  applicable 
regulations  ((parts  174  through  186)  (21 
CFR  parts  174  through  186)). 

III.  Conclusions 

The  agency  finds  that  meats  irradiated 
at  a  minimum  dose  of  44  kGy  and 
handled  in  accordance  with  the 
provisions  of  §  179.25(d)  will  meet 
current  standards  for  commercial 
sterility  and  nutritional  adequacy.  The 
protocol  submitted  by  NASA  (Ref.  1)  in 
its  petitions  is  a  scheduled  process  that 
satisfies  the  requirements  of  §  179.25(d) 
because,  among  other  things,  it  sets 
forth  procedures  that  will  ensure  that 
the  minimum  dose  will  be  delivered. 
The  agency  concludes,  therefore,  that 
the  proposed  use  of  sources  of  radiation 
is  safe,  and  that  §  179.26  of  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petitions  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contaci  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  7, 1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 


and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  U.S.  Army  Natick  RD  &  E  Center,  "Space 
Food  Prototype.  Production  Guide  No.  60- 
C,"  April  13.1993. 

2.  Memorandum  from  M.  DiNovi, 
Chemistry  Review  Branch.  CFSAN.  FDA,  to 
P.  Hansen,  Biotechnology  Policy  Branch, 
CFSAN,  FDA,  dated  April  29, 1994. 

3.  Memorandum  from  H.  Irausquin, 
Division  of  Health  Effects  Evaluation. 
CFSAN.  FDA.  to  P.  Hansen,  Biotechiiologv 
Policy  Branch,  CFSAN,  FDA.  dated 
November  9.  1994. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  179  is 
amended  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  403.  409.  703, 
704  of  the  Federal  Food,  Drug,  and  (!;()Sinetic 
Act  (21  II.S.C.  321,  342.  343.  348.  373.  374). 

2.  Section  179.26  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new- 


entry  "7."  under  tlie  headings  "Use" 
and  "Limitations"  to  read  as  follow.s: 

§  179.26    Ionizing  radiation  for  the 
treatment  of  food. 

•        •         •         •         » 

(b)  *  •  * 


Use 

Umitations 

•                          •                          • 

7.  For  ttie  sterilization  of 

•                            • 

Minimum  dose  44 

frozen,  packaged 

kGy  (4.4  Mrad). 

meats  used  solely  in 

Packaging  ma- 

ttie National  Aero- 

terials used 

nautics  and  Space  Ad- 

need not  comply 

ministration  space 

with  §  179.25(c) 

flight  programs. 

provided  that 

their  use  is  oth- 

enwise  permitted 

by  applicable 

regulations  in 

parts  174 

through  186  of 

this  chapter. 

D.iteil:  Febmary  26,  \<i9h. 
Janice  F.  Oliver, 

Deputy  Diractorfor  Systems  and  Support. 
Canter  for  Food  Safnty  and  Applied  Nutrition. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-5165-3] 
RIN  2060-AD97 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Final 
Standards  for  Epoxy  Resins 
Production  and  Non-Nylon  Potyamides 
Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates  final 
standards  that  limit  emissions  of 
hazardous  air  pollutants  (HAP)  from 
existing  and  new  epoxy  resins  and  non- 
nylon  polyamides  production 
operations  that  are  located  at  major 
sources.  The  EPA  is  in  the  process  of 
developing  standards  for  a  wide  range  of 
types  of  polymer  and  resin  production 
facilities.  The  polymers  and  resins 
covered  by  this  rule  use 
epichlorohydrin  as  a  feedstock.  This 
rulemaking  would  affect  epo.xy  resin 
manufactuiers  that  produce  basic  liqiiiil 
epo.xy  resin,  v/hich  is  often  used  to 
produce  a  cured  resin  w  ith  desired 


properties  for  adhesives,  coatings,  and 
other  plastic  applications.  This 
rulemaking  would  also  affect  non-nylon 
polyamide  resin  manufacturers  that  use 
epichlorohydrin  in  the  production  of 
wet  strength  resin,  which  is  used  to 
increase  the  tensile  strength  of  paper 
products.  The  rule  is  estimated  to 
reduce  emissions  of  HAP,  mainly 
epichlorohydrin,  by  approximately  105 
tons  per  year.  Epichlorohydrin  is 
considered  a  probable  human 
carcinogen  when  inhaled  and  causes 
additional  toxic  effects.  The  emission 
reductions  achieved  by  these  standards, 
when  combined  with  the  emission 
reductions  achieved  by  other  standards 
mandated  by  the  CAA,  will  contribute 
to  achieving  the  primary  goal  of  the  Act, 
which  is  to  "enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population." 
These  final  standards  implement  section 
112(d)  and  112(h)  of  the  Clean  Air  Act 
as  amended  in  1990  (the  Act).  The 
purpose  of  this  final  rule  is  to  protet:t 
the  public  by  requiring  all  new  and 
existing  major  sources  to  control  HAP 
emissions  to  the  level  corresponding  to 
the  maximum  achievable  control 
technology  (MACT). 
EFFECTIVE  DATE:  March  8,  1995. 
ADDRESSES:  Docket.  Docket  No.  A-^2- 
37,  containing  information  considered 
by  the  EPA  in  developing  the 
promulgated  NESHAP  for  epoxy  resins 
and  non-nylon  polyamides  operations  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  5:.3G  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center.  Room  M1500,  U.S. 
Elnvironmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460; 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 

BacKground  Information  Document.  A 
background  information  document  (BID) 
for  the  promulgated  NESHAP  may  be 
obtained  from  the  docket;  the  U.  S.  EPA 
Library  {MD-35).  Research  Triangle 
Park.  NC  27711;  telephone  number  (919) 
541-2777;  or  from  National  Technical 
Information  Ser\'ices,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161; 
telephone  (703)  487-4650.  Please  refer 


to  "Hazardous  Air  Pollutants  from 
Epoxy  Resins  and  Non-Nylon 
Polyamide  Resins  Production — 
Information  for  Promulgated  Standards" 
(EPA-453/R-95-001b).  The  BID 
contains  a  summary  of  the  public 
comments  made  on  the  proposed 
standards  for  epoxy  resins  and  non- 
nylon  polyamides  and  EPA  responses  to 
the  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  McDonald  of  the  Organic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919) 541-5402. 

SUPPLEMENTARY  INFORMATION: 

Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
pubHcation  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

II.  Summary  of  Promulgated  Standards 

III.  Summary  of  Considerations  Made  in 

Developing  This  Rule 

IV.  Summary  of  Environmental,  Energy,  Cost. 

and  Economic  Impacts 

V.  Significant  Changes  to  the  Proposed 

Standards 

A.  Public  Participation 

B.  Summary  of  Significant  Comments  and 
Changes 

VI.  Administrative  Requirements 

A.  Docket 

B.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

C.  Executive  Order  12286 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Miscellaneous 

I.  Background 

Section  112(b)  of  the  Act  lists  189 
RAP  and  requires  the  EPA  to  establish 

Table  1 .— Sui^mary  of  Standards 


national  emission  standards  for  all 
major  sources  and  some  area  sources 
emitting  those  HAP.  On  July  16, 1992 
(57  FR  31576),  EPA  published  a  list  of 
major  and  art  a  sources  for  which 
NESHAP  are  to  be  promulgated,  and  on 
December  3, 1993  (58  FR  83941),  EPA 
published  a  schedule  for  promulgating 
those  standards.  The  epoxy  resins  and 
non-nylon  polyamides  production 
source  categories  are  included  in  the  list 
of  major  sources  to  be  regulated  for 
which  the  EPA  is  to  establish  national 
emission  standards  by  November  1994. 

This  NESHAP  was  proposed  in  the 
Federal  Register  on  May  16, 1994  (59 
FR  25387).  In  addition,  11  letters 
commenting  on  the  proposed  rule  were 
received. 

II.  Summary  of  Promulgated  Standards 

The  affected  sources  subject  to  these 
standards  are  existing  and  new  facilities 
producing  basic  liquid  epoxy  resins 
(BLR)  and  facilities  producing  non- 
nylon  polyamide  resins  or  "wet 
strength"  resins  (WSR),  that  are  also 
classified  as  major  sources  per  section 
112(a)  of  the  Clean  Air  Act,  as  amended 
The  standards  do  not  apply  to  research 
and  laboratorj'  facilities  which  do  not 
manufacture  products  for  sale,  except  in 
a  de  minimis  manner. 

Table  1  summarizes  the  standards  for 
both  BLR  and  WSR  facilities.  Existing 
BLR  sources  are  required  to  limit  HAP 
emissions  from  process  vents,  storage 
tanks,  and  wastewater  systems  to  130 
pounds  per  million  pounds  of  product 
In  addition,  existing  BLR  sources  are 
required  to  control  equipment  leak 
emissions  by  implementing  the  leak 
detection  and  repair  (LDAR)  program 
specified  in  40  CFR  part  63,  subpart  H. 
Existing  WSR  sources  are  required  to 
limit  HAP  emissions  from  process  vents, 
storage  tanks,  and  wastewater  systems 
to  10  pounds  per  million  pounds  of 
product.  There  is  no  requirement  to 
control  equipment  leak  emissions  for 
existing  WSR  sources;  however,  an 
alternative  standard  is  specified 
whereby  sources  may  implement  the 
requirements  of  40  CFR  part  63,  subpart 
H  in  lieu  of  meeting  the  emission  limit 
of  10  Ib/MM  lb  product. 


Emission  source 


Existing  Sources 


(1)  Process  vents,  storage  tanks, 
and  wastewater. 


HAP  emission  linr^it  of  130  \blMM 
lb  product 


HAP  emission  limit  of  10  !b.'MM  lb 
product. 


No  requirement. 


12672      Federal  Register  /  Vol.  60.  No.  45  /  Wednesday,  March  8.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8,  1995  /  Rules  and  Regulations      12673 


Table  1  .—Summary  of  Standards— Continued 


Emission  source 


(2)  Equipment  leaks 


Basic  liquid  epoxy  resins 


Requirements  of  40  CFR  63.  sub- 
part H. 


Wet  strength  resins 


No  requirement 


Equivalent  standard 


Requirements  of  40  CFR  63,  sub- 
pan  H. 


New  Sources 


(1)  Process  vents,  storage  tanks, 
and  wastewater. 


(2)  Equipment  leads 


98  percent  reduction  of  HAP 
emissions  from  \he  sum  of  urv 
controlled  emission  points;  or 
limit  HAP  emissions  to  5,000  ItV 

yf- 
Requirements  of  40  CFR  63,  sub- 
pan  H. 


HAP  emission  limit  of  7  Ib/MM  lb 
product. 


No  requirement 


No  requirement 


Requirements  of  40  CFR  63,  sut)- 
partH. 


UMI 


New  BLR  sources  must  either  reduce 
HAP  emissions  from  process  vents, 
storage  tanks,  and  wastewater  systems 
by  98  percent,  or  limit  HAP  emissions 
from  this  portion  of  the  source  to  5,000 
pounds  per  year  or  less.  New  BLR 
sources  must  also  implement  the 
requirements  of  40  CFR  part  63,  subpart 
H  to  control  equipment  leak  emissions. 
New  WSR  sources  have  the  option  of 
either  complying  with  a  HAP  emission 
limit  of  7  pounds  per  milUon  pounds  of 
product  for  the  process  vents,  storage 
tanks,  and  wastewater  systems  portion 
of  the  source,  or  implementing  the 
LDAR  program  requirements  of  40  CFR 
part  63,  subpart  H  to  control  equipment 
leak  emissions. 

Owners  or  operators  of  existing 
affected  sources  are  required  to  comply 
with  these  standards  within  3  years  after 
the  effective  date.  All  new  and 
reconstructed  sources  must  comply 
immediately  upon  startup. 

Owners  or  operators  of  affected 
sources  must  demonstrate  initial 
compliance  following  the  compliance 
methods  and  procedures  of  §  63.525. 
Continuous  compliance  is  demonstrated 
by  conducting  monitoring  in  accordance 
with  §63.526. 

Section  114  (a)(3)  of  the  Act  requires 
enhanced  monitoring  and  compliance 
certifications  of  all  major  stationary 
sources.  The  annual  compliance 
certifications  certify  whether 
compliance  has  been  continuous  or 
intermittent.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  from 
each  applicable  emission  limitation  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring.  Compliant  monitoring 
parameter  values  are  established 
according  to  procedures  contained  in 


§  63.526.  A  de  minimis  level  is  specified 
for  the  BLR  source  category  for  emission 
points  below  which  monitoring  is  not 
required. 

Owners  or  operators  of  affected 
sources  shall  maintain  records  and 
submit  reports  in  accordance  with 
§§  63.527  and  63.528.  Records  are 
consistent  with  those  required  by  40 
CFR  part  63.  subpart  A.  and  also  include 
the  recordkeeping  requirements 
associated  with  the  LDAR  program 
specified  in  40  CFR  part  63.  subpart  H 
where  applicable. 

The  EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display.those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result.  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

in.  Summary  of  Considerations  Made 
in  Developing  This  Rule 

The  Clean  Air  Act  was  created,  in 
part,  "to  protect  and  enhance  the  quality 
of  the  Nation's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (the  Act.  section  101(b)(1)). 


As  such,  this  regulation  protects  the 
public  health  by  reducing  emissions  of 
epichlorohydrin  from  basic  liquid  resins 
and  wet  Strength  resins  processes. 
Available  emission  data  for  the  epoxy 
resins  and  non-nylon  polyamides  source 
categories  indicate  that  epichlorohydrin 
is  the  primary  pollutant  listed  in  section 
112(b)(1)  of  the  CAA  that  is  emitted  in 
from  sources  in  the  source  category. 

In  addition,  note  that  epichlorohydrin 
is  listed  under  section  112(r)  of  the 
CAA.  The  intent  of  section  112(r), 
Prevention  of  Accidental  Releases,  is  to 
focu5  on  chemicals  that  pose  a 
significant  hazard  to  the  community 
should  an  accident  occur,  to  prevent 
their  accidental  release,  and  to 
minimize  consequences  should  a  release 
occur.  Epichlorohydrin.  along  with  the 
other  substances  listed  under  section 
112(r)(3),  is  listed  because  it  is  known 
to  cause,  or  may  be  reasonably 
anticifjaled  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  (see  59  FR  4478, 
January  31, 1994).  Sources  that  handle 
epichlorohydrin  in  greater  quantities 
than  the  established  threshold  quantity 
under  section  112(r)(5)  will  be  subject  to 
the  risk  management  program 
requirements  under  section  112(r)(7) 
(see  58  FR  54190,  October  20,  1993). 

Epichlorohydrin  is  considered  to  be  a 
probable  human  carcinogen  when 
inhaled  and  can  cause  additional  toxic 
effects.  These  effects  include 
respiratory,  skin,  and  eye  irritation, 
pulmonary  edema,  renal  lesions,  and 
hematological  and  central  nervous 
system  effects.  The  severity  of  obsen,ed 
effects  varies  depending  on  the  level 
and  length  of  exposure.  The  exposure 
duration  and  level  (that  is,  the  amount 
inhaled  from  the  air  and  absorbed 
within  the  body)  are  strongly  influenced 
by  source-specific  characteristics  such 
as  emission  rates  and  local 
meteorological  conditions.  The  severity 
of  effects  also  depends  on  multiple 


factors  that  affect  human  variability 
such  as  age.  genetics,  and  general  health 
status  (e.g.,  presence  of  pre-existing 
disease).  The  EPA  does  not  have  the 
type  of  current  detailed  data  on  each  of 
the  BLR  or  WSR  facilities  covered  by 
this  rule,  and  the  people  living  around 
the  facilities,  that  would  be  necessary  to 
conduct  an  analysis  to  determine  the 
actual  population  exposures  to 
epichlorohydrin  and  resulting  health 
effects.  Therefore.  EPA  does  not  know 
the  extent  to  which  the  adverse  health 
efferts  described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  promulgated 
standard  will  substantially  reduce 
emis,sions  and  exposures  to  the  level 
achievable  with  maximum  achievable 
control  technology.  However,  due  to  the 
volatility  and  relatively  low  potential 
for  bioaccumulation  of  epichlorohydrin. 
air  emissions  are  not  expected  to 
deposit  on  land  or  water  and  cause 
subsequent  adverse  health  or  ecosystem 
effects. 

The  alternatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing  BLR  and 
WSR  sources,  are  based  on  process  and 
emissions  data  received  from  every 
existing  BLR  and  WSR  facility  known  to 
be  in  operation.  The  EPA  met  with 
industry  several  times  to  discuss  this 
data.  In  addition,  facilities,  State 
regulatory  authorities,  and 
environmental  groups  had  the 
opportunity  to  comment  on  the 
proposed  standards  and  provide 
additional  information  during  the 
public  comment  period  which  followed 
proposal.  Some  facilities  did  provide 
comments;  these  comments  were 
considered,  and  in  some  cases,  the 
standards  were  changed  in  response  to 
the  comments.  Of  major  concern  to  the 
commenters  was  the  proposed  format  of 
the  standards  for  new  sources.  After 
considering  various  alternatives,  the 
EPA  decided  the  format  of  the  standard 
could  be  changed  in  a  way  which  allays 
their  concerns. 

The  final  standards  give  existing 
facilities  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amount  allowed  under  the 
Clean  Air  Act  (CAA).  New  facilities  are 
required  to  comply  with  the  standard 
upon  startup.  The  EPA  sees  no  reason 
why  new  facilities  would  not  be  able  to 
comply  with  the  requirements  of  the 
standards  upon  startup.  The  number  of 
existing  sources  affected  by  this  nile  is 
less  than  20;  therefore.  EPA  does  not 
believe  that  required  retrofits  or  other 
actions  cannot  be  achieved  in  the  time 
frame  allotted. 


Included  in  the  final  rule  are  methods 
for  determining  initial  compliance  as 
well  as  monitoring,  recordkeeping,  and 
reporting  requirements.  All  of  these 
components  are  necessary  to  ensure  that 
sources  will  comply  with  the  standards 
both  initially  and  over  time.  However, 
EPA  has  made  every  effort  to  simplify 
the  requirements  in  the  rule.  The 
Agency  has  also  attempted  to  maintain 
consistency  with  existing  regulations  by 
either  incorporating  text  from  existing 
regulations  or  referencing  the  applicable 
sections,  depending  on  which  method 
would  be  least  confusing  for  a  given 
situation. 

As  described  in  the  preamble  to  the 
proposed  rule,  two  regulatory 
alternatives  above  the  MACT  floor  were 
considered  for  BLR  and  WSR.  For  BLR. 
the  final  standards  reflect  the  option 
with  the  lowest  overall  cost 
effectiveness  in  dollars  per  megagram  of 
HAP  emission  reduction.  For  WSR  the 
MACT  floor,  as  well  as  the  two 
regulatory  alternatives  above  the  floor, 
were  found  to  have  relatively  high  cost 
effectiveness.  However,  an  alternative 
standard  was  specified  that  allows 
'  facilities  to  implement  the  requirements 
of  subpart  H  to  control  emissions  from 
equipment  leaks.  The  alternative 
standard  is  much  more  cost  effective, 
and  will  result  in  a  greater  overall  HAP 
emission  reduction.  However,  the 
alternative  standard  is  not  being 
required  because  the  cost  was 
considered  to  be  too  high  to  justify 
requiring  more  control  than  that 
achieved  at  the  MACT  floor.  Section 
112(d)  of  the  Clean  Air  Act  requires 
standards  to  be  set  at  a  level  no  less 
stringent  than  the  MACT  floor  but 
requires  consideration  of  the  cost  of 
achieving  further  reductions  before 
requiring  reductions  beyond  the  MACT 
floor. 

Representatives  from  other  interested 
EPA  offices  and  programs,  as  well  as 
representatives  from  State  regulatory 
agencies,  are  included  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  Group  is 
involved  in  the  regulator)'  development 
process,  and  must  review  and  concur 
with  the  regulation  before  proposal  and 
promulgation.  Therefore.  EPA  believes 
that  the  implications  to  other  EPA 
offices  and  programs  has  been 
adequately  considered  during  the 
development  of  these  standards. 

rV.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

The  environmental  impacts  for  this 
rule  were  not  impacted  significantly  by 
changes  made  to  the  rule  between 
proposal  and  promulgation.  The 
promulgated  standards  reduce  HAP 


emissions  from  existing  BLR  sources  by 
95  megagrams  per  year  (Mg/yr)  (105 
tons  per  year  (tons/yr))  from  the 
baseline  level,  a  reduction  of  78  percent 
from  baseline.  Emissions  of  HAP  from 
existing  WSR  sources  will  decrease  by 
2  Mg/yr  (2  tons/yr)  if  facilities  elect  to 
comply  with  the  standard  for  process 
vents,  storage  tanks,  and  wastewater 
systems,  a  reduction  of  7  percent  from 
baseline.  If  facilities  elect  to  comply 
with  the  alternative  standard  (comply 
with  the  40  CFR  part  63.  subpart  H 
requirements  for  equipment  leaks),  HAP 
emissions  will  decrease  by  14  Mg/yr  (15 
tons/yr),  a  reduction  of  52  percent  from 
baseline. 

No  additional  wastewater  generation 
results  from  compliance  with  the 
standards  as  a  result  of  changing  the 
new  source  standard  for  BLR  and  WSR 
process  vents,  storage  tanks,  and 
wastewater  systems  emission  sources 
from  an  equipment-based  standard  to  a 
performance-based  standard.  No  solid 
waste  is  generated  from  the  BLR  or  WSK 
production  processes. 

The  energy  impacts  for  this  rule  were 
not  affected  by  changes  made  to  the  rule 
between  proposal  and  promulgation. 
The  standards  for  the  BLR  source 
category  require  energy  usage  of  1.5  x 
10°  Btu  per  year  (Btu/yr).  Energy  usage 
for  the  WSR  will  be  4  x  10^  Btu/yr  if 
sources  comply  with  the  standard  for 
process  vents,  storage  tanks,  and 
wastewater  systems;  however,  if  sources 
choose  to  comply  with  the  alternative 
standard  (subpart  H),  the  additional 
energy  usage  will  be  negligible.  The  cost 
impacts  for  this  rule  were  not  affected 
by  changes  made  to  the  rule  between 
proposal  and  promulgation. 
Nationwide,  the  total  annual  cost  of  tbe 
standard  to  the  BLR  industry  will  be 
5140,000.  If  all  WSR  sources  choose  to 
comply  with  the  standard  for  process 
vents,  storage  tanks,  and  wastewater 
systems,  the  total  cost  of  this  regulation 
to  the  WSR  industry  will  be  $520,000 
If  all  WSR  sources  decide  to  comply 
with  the  alternative  standard  (subpart 
H),  the  total  annual  cost  will  be  S52.000. 

V.  Significant  Changes  to  the  Proposed 
Standards 

A.  Public  Participation 

Prior  to  proposal  of  this  rule  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisor>' 
Committee  (NAPCTAC)  was  held  to 
discuss  the  development  of  the  draft 
rule  for  epoxy  resins  and  non-nylon 
polyamide  resins  production.  That 
meeting  was  held  on  November  18, 
1992.  The  meeting  was  open  to  the 
public,  and  each  attendee  was  given  an 
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opportunity  to  comment  on  the  draft 
rule. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  May  16, 1994 
(59  PR  25387).  The  preamble  to  the 
proposal  discussed  the  availability  of 
the  proposal  BID  (Emissions  from  Epoxy 
Resins  Production  and  Non-Nylon 
Polyamides  Production — Information 
for  Proposed  Standards  (EPA-493/R- 
94-033a)),  which  describes  in  detail  the 
regulatory  alternatives  considered  and 
the  impacts  associated  with  those 
alternatives.  Public  comments  were 
solicited  at  the  time  of  proposal,  and 
copies  of  the  proposal  BID  were  made 
available  to  interested  parties. 

The  public  comment  period  ended  on 
July  15, 1994.  A  total  of  11  comment 
letters  were  received.  The  comments 
were  carefully  considered,  and,  where 
determined  by  the  Administrator  to  be 
appropriate,  changes  were  made  in  the 
final  rule. 

Comments  on  the  proposed  rule  were 
received  from  BLR  and  VVSR 
manufacturers,  State  and  local  air 
pollution  control  agencies,  and 
environmental  organizations.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the 
promulgation  BID  (see  ADDRESSES 
section).  The  summary  of  comments  and 
responses  in  the  promulgation  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  rule  between 
proposal  and  promulgation.  The  major 
comments  and  responses  are 
summarized  in  this  preamble. 

For  the  purpose  of  orderly 
presentation,  the  comments  have  been 
categorized  in  the  promulgation  BID 
under  the  following  topics: 

1.  Applicability  of  the  Standard; 

2.  Description  of  Emission  Control 
Technology; 

3.  Selection  of  MACT; 

4.  Selection  of  Compliance  Dates; 

5.  Selection  of  Emission  Limits  or 
Equipment/Work  Practice 
Specifications; 

6.  Selection  of  Compliance  Methods 
and  Monitoring  Requirements; 

7.  Selection  of  Reporting  and 
Recordkeeping  Reouirements; 

8.  Interaction  of  Polymers  and  Resins 
11  NESHAP  with  the  General  Provisions; 

9.  Wording  of  the  Standard;  and 

10.  Miscellaneous. 

B.  Summary  of  Significant  Comments 
and  Changes 

In  response  to  public  comments  and 
as  a  result  of  additional  evaluation  by 
EPA,  changes  have  been  made  to  the 
standards.  Significant  changes  are 
summarized  below,  and  are  explained 
fully  in  the  promulgation  BID. 

1.  Several  commenters  objected  to  the 
format  of  the  standard  for  new  BLR 


sources.  The  commenters  pointed  out 
the  inflexibility  of  the  equipment 
standard,  whidi  would  have  required 
certain  control  technology  (water 
scrubbers)  and  venting  configurations 
(manifolding  all  vents  to  common 
control),  rather  than  allowing  owners 
and  operators  the  flexibility  of 
controlling  the  process  in  a  manner  of 
their  own  choosing.  In  response  to  these 
comments,  formats  for  the  new  source 
maximum  achievable  control 
technology  (MACT)  requirements  for 
process  vents,  wastewater,  and  storage 
tank  emissions  for  BLR  and  VVSR  have 
been  changed.  For  BLR  facilities,  the 
standard  is  a  98  percent  reduction  of 
HAP  from  the  sum  of  uncontrolled 
process  vents,  storage,  and  wastewater 
systems  emission  points  or  an  emission 
limit  of  5,000  pounds  per  year  (Ib/yr) 
HAP  from  the  sum  of  process  vents, 
storage,  and  wastewater  systems 
emission  points.  For  VVSR,  the 
requirement  is  a  limit  of  7  lb  of  HAP  per 
million  (MM)  lb  resin  production  from 
the  sum  of  process  vents,  storage,  and 
wastewater  systems  emission  points. 
These  changes  in  format  for  new  source 
MACT  requirements  reflect  the  same 
level  of  control  as  the  proposed 
equipment  standard  requirements. 

2.  One  commenter  argued  that  the 
methods  proposed  for  determining 
emissions  from  storage  tanks  and 
wastewater  systems,  which  were 
referenced  from  the  emissions  averaging 
section  of  the  Hazardous  Organic 
NESHAP  (HON)  are  not  appropriate  for 
this  regulation.  Upon  further  review, 
EPA  agrees  with  the  commenter's 
arguments  concerning  estimating 
emissions  from  wastewater,  but  not 
those  concerning  storage  tanks. 
Consequently,  the  methods  of 
calculating  emissions  and  determining 
the  effectiveness  of  certain  control 
measures  on  wastewater  emission 
points  have  been  corrected  and  now 
specify  methodologies  contained  in  the 
HON,  appendix  C.  The  required 
emission  estimation  methods  for  storage 
tanks  did  not  change. 

3.  One  commenter  stated  that 
sampling  frequencies  specified  in  the 
proposed  performance  test  guidelines 
are  not  feasible  for  BLR  sources.  The 
EPA  has  reexamined  the  proposed 
sampling  guidelines  and  agrees  with  the 
commenter's  argument.  Therefore,  the 
frequency  of  flowrate  and  concentration 
sampling  of  emission  stream 
characteristics  during  a  performance  test 
has  been  reduced.  For  continuous  BLR 
emission  points,  sampling  at  15-minute 
intervals  for  flowrate  and  concentration 
or  1-hour  time-integrated  sampling  of 
concentration  have  replaced  the 
requirement  of  simultaneous  minute-by- 


minute  measurements  of  flowrate  and 
concentration.  For  WSR,  sampling  of 
flowrate  every  15  minutes,  or  least  once 
per  batch  step,  and  integrated 
concentration  measurements  over  each 
step  have  replaced  the  minute-by- 
minute  flowrate  and  concentration 
measurements.  In  addition,  EPA  has 
decided  not  to  require  three  test  runs  for 
WSR  process  vents,  due  to  the  dynamic 
nature  of  batch  emission  stream 
characteristics.  The  data  obtained  from 
a  batch  test  run  may  be  representative 
of  only  that  batch;  therefore,  running 
repeat  tests  may  not  be  justified.  The 
EPA  has  also  specified  that  owners  or 
operators  of  WSR  sources  perform  a 
maximum  of  8  hours  of  testing  for  batch 
emission  episodes  of  duration  greater 
than  8  hours.  This  provision  was 
included  to  prevent  the  possibility  of 
excessive  testing  costs  for  owners  of 
batch  processes  containing  very  long 
emission  episodes.  Finally,  the  EPA  has 
decided  to  allow  owners  or  operators  of 
VVSR  sources  to  test  intermittently  if 
they  can  provide  evidence  that  the 
periods  tested  represent  periods  in 
which  emissions  are  greater  than  the 
average  emissions  over  the  batch 
emission  episode. 

4.  In  response  to  comments  relating  to 
the  averaging  period  for  ongoing 
compliance  determination,  the 
averaging  period  for  measurements 
taken  to  verify  continuous  compliance 
for  continuous  BLR  sources  has  been 
increased  from  1  hour  to  24  hours.  The 
target  values  for  comparison  of  these 
continuous  compliance  measurements 
are  the  average  of  the  maximum  or 
minimum  values  obtained  from  the 
three  1-hour  performance  tests.  The  24- 
hour  averaging  period  results  in  an 
average  obtained  over  96, 15-minute 
readings.  The  EPA  believes  that 
calculating  an  average  over  96  readings 
will  sufficiently  diminish  the  effect  of 
excursions  on  (he  value  of  the  average. 

5.  Two  commenters  stated  that  the  de 
minimis  levels  specified  in  the  HON  for 
process  vents,  storage  tanks,  and 
wastewater  systems  are  appropriate  for 
BLR  sources  and  should  be  included  in 
the  final  rule.  Because  EPA  has  decided 
to  change  the  format  of  the  standard  for 
new  BLR  sources  to  a  98  percent  overall 
reduction  from  the  total  of  uncontrolled 
process  vents,  storage  tanks  and 
wastewater  systems  or  an  absolute  cap 
of  2.27  Mg/yr  (5,000  Ib/yr)  from  the  total 
of  these  emission  sources,  EPA  does  not 
believe  de  minimis  levels  for  controlling 
emission  points  are  necessary,  as 
owners  and  operators  will  be  afforded 
the  flexibility  of  deciding  the  degree  of 
control  for  a  particular  emirsion  point, 
provided  that  compliance  with  the 
overall  emission  limit  is  achieved. 
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However,  EPA  agrees  with  the 
commenters'  suggestion  that  de  minimis 
levels  should  be  established  for 
exempting  emission  points  from 
monitoring,  because  monitoring 
emission  points  with  emission  stream 
flow  rates  and/or  HAP  concentrations 
below  a  certain  de  minimis  level  is  not 
reasonable.  Therefore,  a  de  minimis 
level  of  1  pound  per  year  of 
uncontrolled  HAP  emissions  has  been 
established  for  emission  points  within 
BLR  sources  below  which  continuous 
monitoring  is  not  required. 

6.  Two  commenters  stated  that  EPA 
should  not  specify  in  the  rule  the 
wastewater  treatment  system  parameters 
to  monitor.  The  commenters  stated  that 
the  parameters  specified  in  the 
proposed  rule  are  not  appropriate  for  all 
treatment  systems;  that  the  parameters 
are  tailored  to  the  treatment  system,  and 
that  there  should  be  flexibility  to 
determine  which  parameters  should  be 
used  in  each  instance.  The  commenters 
further  argued  that  States,  in  their  role 
as  permitting  authorities,  set  monitoring 
parameters  as  part  of  the  NPDES  permit 
system  under  the  Clean  Water  Act. 
Therefore,  the  commenters  maintained, 
it  is  unreasonable  for  facilities  to 
monitor  two  different  sets  of  parameters. 

The  wastewater  monitoring 
provisions  of  the  HON,  which  are 
referenced  in  the  final  rule,  allow 
biological  treatment  system  monitoring 
parameters  to  be  determined  on  a  case- 
by-case  basis.  In  light  of  the  issues 
raised  above  by  the  commenters,  and  in 
accordance  with  the  wastewater 
monitoring  provisions  of  the  HON.  the 
final  rule  has  been  changed  to  allow 
owners  and  operators  to  monitor  the 
wastewater  treatment  system  parameters 
specified  by  the  permitting  authority 
responsible  for  enforcing  the  Clean 
Water  Act. 

7.  Several  commenters  requested 
clarification  of  the  compliance  dates  for 
existing,  new,  and  reconstructed 
sources,  which  were  not  stated  in  the 
proposed  rule.  In  response  to  these 
comments,  the  final  rule  specifies  that 
the  compliance  date  is  3  years  from  the 
date  of  promulgation  for  existing 
sources;  new  sources  are  required  to  be 
in  compliance  upon  startup  of  the 
source. 

8.  Several  commenters  requested 
clarification  of  the  General  Provisions  to 
part  63  as  they  relate  to  this  rule.  In 
response  to  these  comments,  a  table 
identifying  the  relationship  of  the 
General  Provisions  requirements  has 
been  added  to  the  final  regulation. 

9.  Several  commenters  stated  that 
EPA  should  clarify-  that  the  modification 
of  existing  BLR  sources  is  covered  by 
the  section  112(g)  rule,  and  will  be 


subject  to  "existing  source  MACT"  as 
defined  by  the  standard. 

No  additional  language  has  been 
added  to  the  regulatory  text  to  address 
this  comment.  Instead,  EPA  has 
provided  the  following  explanation  to 
clarify  the  role  of  section  112(g)  in 
determining  the  applicability  of  existing 
and  new  source  MACT.  Section 
112(2)(B)  of  the  Act  requires  that  "after 
the  effective  date  of  a  permit  program 
under  title  V  of  this  chapter,  no  person 
may  modify  any  major  source  of 
hazardous  air  pollutants  in  such  State, 
unless  the  Administrator  (or  the  State) 
determines  that  the  maximum 
achievable  control  technology  emission 
limitation  for  existing  sources  will  be 
met."  The  EPA  believes  that  the 
requirement  for  a  "determination" 
suggests  that  an  administrative  review  is 
needed  when  an  affected  source  is 
subject  to  a  MACT  standard,  and  that 
affected  source  undergoes  a  physical 
change  or  change  in  the  method  of 
operation  that  meets  the  definition  of 
"modification"  in  section  112(a)  of  the 
Act.  The  purpose  of  this  section  of  the 
preamble  is  to  clarify  the  types  of 
administrative  review  for  sources  in  the 
epoxy  resins  and  non-nylon  polyamides 
source  categories. 

As  discussed  in  the  preamble  to  the 
proposed  rule  implementing  section 
112(g)  of  the  Act,  the  EPA  believes  that 
in  many  if  not  most  cases,  an  emission 
increase  that  meets  the  definition  of 
"modification"  will  not  have  a 
substantive  effect  on  the  emission  and/ 
or  work  practice  standards  that  the 
affected  sources  will  have  to  meet  (see 
59  FR  15504.  April  1,  1994).  Before  and 
after  the  change,  the  affected  source 
must  continue  to  meet  the  "existing 
source  MACT"  level.  The  only 
circumstance  which  could  affect  the 
degree  of  control  required  is  when  the 
modification  cf  a  source  creates  an 
affected  source  above  a  threshold  in  an 
applicability  definition  after  the  change, 
which  was  under  the  applicability 
threshold  before  the  change.  For  this 
rule.  EPA  believes  there  will  be  no  such 
circumstances  because  the  regulation 
contains  no  applicability  threshold.  The 
standard  is  an  emission  factor  format 
which  applies  to  BLR  and  WSR 
processes  of  any  size. 

The  EPA  believes  that  the  process 
included  in  today's  rule  is  sufficient  to 
satisfy  the  requirement  for  a 
"determination"  under  section  112(g). 
Where  a  "modification"  does  not  affect 
an  affected  source's  applicability  status, 
the  proposed  rule  implementing  section 
112(g)  requires  that  the  source  notify  the 
permitting  authority  prior  to  startup  of 
operation  of  the  change  (see  propo.<«d 
§63.45(0). 


A  similar  "determination"  is  required 
for  major  source  construction  and 
reconstruction  under  section 
112(g)(2)(A)  of  the  Act.  The 
administrative  process  for  these 
determinations  is  contained  in  §63.5  of 
the  40  CFR  part  63.  subpart  A.  General 
Provisions. 

10.  Revisions  to  definitions  and 
phrasing  have  been  made  to  clarify  the 
regulation. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  rulemaking  is  A- 
92-37.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  Act).  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
J  2875 

In  compliance  with  Executive  Order 
12875  we  have  involved  State,  local, 
and  tribal  governments  in  the 
development  of  this  rule.  These 
governments  are  not  directly  impacted 
by  the  rule;  i.e.,  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  this  rule.  They  will 
collect  permit  fees  which  will  be  used 
to  offset  the  resource  burden  of 
implementing  the  rule.  One 
representative  of  the  State  governments 
has  been  a  member  of  the  EPA  Work 
Group  developing  this  rule.  The  Work 
Group  has  met  numerous  times,  and 
comments  have  been  solicited  from  the 
Work  Group  members,  including  the 
State  representative;  and  their 
comments  have  been  carefully 
considered  in  the  rule  development.  In 
addition,  all  States  were  encouraged  to 
comment  on  the  proposed  rule  during 
the  public  comment  period.  The  EPA 
fully  considered  comments  from  States 
in  the  final  rulemaking. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  the  Agency 
must  determine  whether  the  regulator^- 
action  is  "significant"  and  therefore 
subje<:t  to  Office  of  Management  and 
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Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

3.  Materially  alter  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

The  EPA  has  submitted  this  action  to 
0MB  for  review.  The  action  was 
approved  by  OMB  without  comment. 

D.  Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  this  rule  have  been 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  control  number  2060- 
0290.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1681.02),  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch,  EPA 
2136,  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1,253  hours  per  respondent  in 
the  first  year,  765  hours  per  respondent 
in  the  second  year,  and  589  hours  per 
respondent  in  the  third  year.  This 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch;  EPA: 
401  M  Street,  SW.  (Mail  Code  2136): 
Washington,  DC  20460:  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  that  a 
Regulatory  Flexibility  Analysis  be 


performed  for  all  rules  that  have 
"significant  impact  on  a  substantial 
number  of  small  entities."  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  fiexibility  analysis  must  be 
prepared. 

Present  Regulatory  Flexibility  Act 
guidelines  for  regulations  like  this  one 
whose  start  action  notifications  (SAN's) 
were  filed  before  April  1992  indicate 
that  an  economic  impact  should  be 
considered  significant  if  it  meets  one  of 
the  following  criteria: 

1.  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers: 

2.  Compliance  costs  as  a  percentage  of 
sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 

a  percentage  of  sales  for  large  entities; 

3.  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities;  or 

4.  Regulatory  requirements  are  likely 
to  result  in  closures  of  small  entities. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  All  of  the 
affected  BLR  and  WSR  producers  are 
large  enough  not  to  satisfy  the  criteria 
for  a  small  business.  Consequently,  no 
significant  small  business  impacts  will 
result  from  compliance  with  these 
standards. 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  promulgated 
rule  was  preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  5 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 

List  of  Subjects  in  40  CFR  Parts  9  and 
63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 


Dated;  February  28.  199.5. 
Carol  M.  Brofvner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  1235- 
1236v;  15  U.S.C.  2001,  2003.  2005.  2006. 
2601-2671:  21  U.S.C.  331  j.  346a.  348:  31 
U.S.C.  9701;  33  U.S.C.  1251  et  seq..  1311. 
1313d,  1314. 1321,  1326,  1330,  1344,  1345 
(d)  and  (e).  1361:  E.O.  11735,  38  FR  21243. 
3  CFR.  1971-1975  Comp..  p.  973:  42  U.S.C. 
241.  242b.  243,  246,  300f.  300g,  300g-l. 
300g-2.  300g-3,  300g-4,  300g-5,  300g-6, 
300J-1,  300J-2,  300J-3.  300J-4.  300J-9,  1857 
et  seq..  6901-6992k,  7401-7671q.  7542. 
9601-9657.11023,11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  con- 
trol No. 


National  Emission  Standards 
for  Hazardous  Air  Pollutants 
for  Source  Categories: 


63.525-63.528  2060-0290 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seij. 

2.  Part  63  is  amended  by  adding 
subpart  W  consisting  of  §§  63.520 
through  63.528  to  read  as  follows: 

Subpart  W— National  Emission  Standards 
for  iHazardous  Air  Pollutants  for  Epoxy 
Resins  Production  and  Non-Nylon 
Polyamides  Production 

Sec. 

63.520  Applicability  and  designation  of 
sources. 

63.521  Compliance  schedule. 

63.522  Definitions. 

63.523  Standards  for  basic  liquid  resins 
manufacturers. 

63.524  Standards  for  wet  strength  resins 
manufacturers. 

63.525  Compliance  and  performance 
testing. 

63.526  Monitoring  requirements. 


63.527  Recordkeeping  requiremont.s. 

63.528  Reporting  requirements. 

Subpart  W— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production 

§  63.520    Applicability  and  designation  of 
sources. 

The  provisions  of  this  subpart  apply 
to  all  existing,  new.  and  reconstructed 
manufacturers  of  basic  liquid  epoxy 
rrsins  (OLR)  and  manufacturers  of  wet 
strength  resins  (WSR)  that  are  located  at 
a  plant  site  that  is  a  major  source,  as 
defined  in  section  112(a)  of  the  Clean 
.Mr  Act.  Research  and  development 
facilities,  as  defined  in  §63.522,  are 
exempt  from  the  provisions  of  this 
subpart.  The  affected  source  is  also 
defined  in  §63.522.  If  a  change  occurs 
to  an  existing  source  that  does  not 
constitute  reconstruction  then  the 
additions  have  to  meet  the  existing 
source  requirements  of  the  MACT 
standards.  Any  reconstruction  of  an 
existing  source,  or  construction  of  a  new 
source,  must  meet  the  new  source 
standard.  Affected  sources  are  also 
.subject  to  certain  requirements  of 
subpart  A  of  this  part,  as  specified  in 
Table  1  of  this  subpart. 

§63.521    Compliance  sct)edule. 

(a)  Owners  or  operators  of  existing 
affected  BLR  and  WSR  sources  shall 
comply  with  the  applicable  provisions 
of  this  subpart  within  3  years  of  the 
promulgation  date. 

(b)  New  and  reconstructed  sources 
subject  to  this  subpart  shall  be  in 
compliance  with  the  applicable 
provisions  of  this  subpart  upon  startup. 

§63.522    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 

Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency,  or 
any  official  designee  of  the 
Administrator. 

Affected  source  means  all  HAP 
emission  points  within  a  facility  that  are 
related  to  the  production  of  BLR  or 
WSR,  including  process  vents,  storage 
tanks,  wastewater  systems,  and 
equipment  leaks. 

Basic  liquid  epoxy  resins  (BLR)  means 
resins  made  by  reacting  epichlorohydrin 
and  bisphenol  A  to  form  diglvcidyl 
ether  of  bisphenol-A  (DGEBPA). 

Batch  emission  episode  means  a 
discrete  venting  episode  that  may  be 
associated  with  a  single  unit  operation. 
For  example,  a  displacement  of  vapor 
resulting  from  the  charging  of  a  vessel 
with  HAP  will  result  in  a  discrete 


emission  episode  that  will  last  through 
the  duration  of  the  charge  and  will  have 
an  average  flow  rate  equal  to  the  rate  of 
the  charge.  If  the  vessel  is  then  heated, 
there  will  also  be  another  discrete 
emission  episode  resulting  from  the 
expulsion  of  expanded  vessel  vapor 
space.  Both  emission  episodes  may 
occur  in  the  same  vessel  or  unit 
operation.  There  are  possibly  other 
emission  episodes  that  may  occur  from 
the  vessel  or  other  process  equipment, 
depending  on  process  operations. 

Batch  process  refers  to  a 
discontinuous  process  involving  the 
bulk  movement  of  material  through 
sequential  manufacturing  steps.  Mass. 
temperature,  concentration,  and  other 
properties  of  a  system  vary  with  time 
Addition  of  raw  material  and 
withdrawal  of  product  do  not  typically 
occur  simultaneously  in  a  batch  process. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device  or  back  into  the  process. 

Continuous  process  means  a  process 
where  the  inputs  and  outputs  flow 
continuously  throughout  the  duration  of 
the  process.  Continuous  processes  are 
typically  steady-state. 

Drain  system  means  the  system  used 
to  convey  wastewater  streams  from  a 
process  unit,  product  storage  tank,  or 
feed  storage  tank  to  a  waste  management 
unit.  The  term  includes  all  process 
drains  and  junction  boxes,  together  with 
their  associated  sewer  lines  and  other 
junction  boxes,  manholes,  sumps,  and 
lift  stations,  down  to  the  receiving  waste 
management  unit.  A  segregated 
storm  water  sewer  system,  which  is  a 
drain  and  collection  system  designed 
and  operated  for  the  sole  purpose  of 
collecting  rainfall-runoff  at  a  facility, 
and  which  is  segregated  from  all  other 
drain  systems,  is  excluded  from  this 
definition. 

Equipment  leaks  means  emissions  of 
hazardous  air  pollutants  from  a  pump, 
compressor,  agitator,  pressure  relief 
device,  sampling  connection  system, 
open-ended  valve  or  line,  or 
instrumentation  system  in  organic 
hazardous  air  pollutant  service. 

Process  vent  means  a  point  of 
emission  from  a  unit  operation.  Tj-pical 
process  vents  include  condenser  vents, 
vacuum  pumps,  steam  ejectors,  and 
atmospheric  vents  from  reactors  and 
other  process  vessels. 

Production-based  emission  rate 
means  a  ratio  of  the  amount  of  HAP 
emitted  to  the  amount  of  BLR  or  WSR 
produced. 


Research  and  development  facility 
means  laboratory  operations  whose 
primary  purpose  is  to  conduct  research 
and  development  into  new  processes 
and  products,  where  the  operations  are 
under  the  close  supervision  of 
technically  trained  personnel,  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale,  except  in  a  de 
minimis  manner. 

Storage  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  thai 
contain  one  or  more  HAP  compounds. 

Unit  operation  means  those 
processing  steps  that  occur  within 
distinct  equipment  that  are  used,  among 
other  things,  to  prepare  reactants, 
facilitate  reactions,  separate  and  purify 
products,  and  recycle  materials.  There 
may  be  .several  emission  episodes 
within  a  single  unit  operation. 

Waste  management  unit  means  any 
component,  piece  of  equipment, 
structure,  or  transport  mechanism  used 
in  storing,  treating,  or  disposing  of 
vva.stewater  streams,  or  conveying 
wastewater  between  storage,  treatment, 
or  disposal  operations. 

Wastewater  means  aqueous  liquid 
waste  streams  exiting  equipment  at  an 
affected  source. 

Wastewater  system  means  a  system 
made  up  of  a  drain  system  and  one  or 
more  waste  management  units. 

Wet  strength  resins  (WSR)  means 
polyamide/  epichlorohydrin 
condensates  which  are  used  to  increase 
the  tensile  strength  of  paper  products. 

§  63.523    Standards  for  basic  liquid  resins 
manufacturers. 

(a)  Owners  or  operators  of  existing 
affected  BLR  sources  shall  operate 
sources  such  that  the  rate  of  emissions 
of  hazardous  air  pollutants  from  all 
process  vents,  storage  tanks,  and 
wastewater  systems  combined  shall  not 
exceed  130  pounds  per  1  million 
pounds  of  BLR  produced. 

(b)  Owrners  or  operators  of  new  or 
reconstructed  affected  BLR  sources  shall 
reduce  uncontrolled  emissions  from  the 
sum  of  uncontrolled  process  vents, 
storage  tanks,  and  wastewater  systems 
by  98  percent,  or  limit  the  total 
emissions  from  these  emission  points  to 
5.000  pounds  per  year. 

(1)  For  process  vents,  uncontrolled 
emissions  are  defined  as  gaseous 
emission  streams  past  the  last  recover)' 
device. 

(2)  For  storage  tanks,  uncontrolled 
emissions  are  defined  as  emissions 
calculated  according  to  the  methodology 
specified  in  §63. 150(g)(3). 

(3)  For  wastewater  systems, 
uncontrolled  emissions  are  the  total 
amount  of  HAP  discharged  tolhe  drain 
svstem. 
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(c)  Owners  or  operators  of  existing, 
new.  or  reconstructed  affected  BLR 
sources  shall  comply  with  the 
requirements  of  subpart  H  of  this  part  to 
control  emissions  from  equipment  leaks. 

§  63.524    Standards  for  wet  strength  resins 
manufacturers. 

(a)  Owners  or  operators  of  existing 
affected  VVSR  sources  shall  either: 

(1)  Limit  the  total  emissions  of 
hazardous  air  pollutants  from  all 
process  vents,  storage  tanks,  and 
wastewater  systems  to  10  pounds  per  1 
million  pounds  of  wet  strength  resins 
produced;  or 

(2)  Comply  with  the  requirements  of 
subpart  H  of  this  part  to  control 
emissions  from  equipment  leaks. 

(b)  Owners  or  operators  of  new  or 
reconstructed  affected  VVSR  sources 
shall  either: 

(1)  Limit  the  total  emissions  of 
hazardous  air  pollutants  from  all 
process  vents,  storage  tanks,  and 
wastewater  systems  to  7  pounds  per  1 
million  pounds  of  wet  strength  resins 
produced:  or 

(2)  Comply  with  the  requirements  of 
subpart  H  of  this  part  to  control 
emissions  from  equipment  leaks. 

§  63.525    Compliance  and  performance 
testing. 

(a)  The  owner  or  operator  of  any 
existing  affected  BLR  source  shall,  in 
order  to  demonstrate  initial  compliance 
with  the  applicable  emission  limit, 
determine  th"  emission  rate  from  all 
process  vent,  storage  tank,  and 
wastewater  system  emission  points 
using  the  methods  described  below. 
Compliance  tests  shall  be  performed 
under  normal  operating  conditions. 

(1)  The  owner  or  operator  shall  use 
the  EPA  Test  Methods  from  40  CFR  part 
60.  appendix  A.  listed  in  paragraphs 
(a)(1)  (i)  through  (iii)  of  this  section,  to 
determine  emissions  from  process  vents. 
Testing  of  process  vents  on  equipment 
operating  as  part  of  a  continuous 
process  will  consist  of  conducting  three 
1-hour  runs.  Gas  stream  volumetric  flow 
rates  shall  be  measured  every  15 
minutes  during  each  1-hour  run. 
Organic  HAP  or  TOC  concentration 
shall  be  determined  from  samples 
collected  in  an  integrated  sample  over 
the  duration  of  each  1-hour  test  run.  or 
from  grab  samples  collected 
simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
integrated  sample  is  collected  for 
laboratory  analysis,  the  sampling  rate 
shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  If  the  flow 
of  gaseous  emissions  is  intermittent, 
determination  of  emissions  from  process 
vents  shall  be  performed  according  to 


the  methods  speciHed  in  paragraph  (e) 
of  this  section.  For  process  vents  with 
continuous  gas  streams,  the  emission 
rate  used  to  determine  compliance  shall 
be  the  average  emission  rate  of  the  3  test 
runs.  For  process  vents  with 
intermittent  emission  streams,  the 
calculated  emission  rate  or  the  emission 
rate  from  a  single  test  run  may  be  used 
to  determine  compliance. 

(i)  Method  1  or  lA  of  40  CFR  part  60. 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  flow  measuring  device  is  a  pitot 
tube.  A  traverse  shall  be  conducted 
before  and  after  each  1-hour  sampling 
period.  No  traverse  is  necessary  when 
using  Method  2 A  or  2D  to  determine 
flow  rate. 

(ii)  Method  2.  2A.  2C  or  2D  of  40  CFR 
part  60.  appendix  A,  as  appropriate, 
shall  be  used  for  the  determination  of 
gas  stream  volumetric  flow  rate.  If 
Method  2  or  2C  is  used,  the  velocity 
measurements  shall  be  made  at  a  single 
point,  in  conjunction  with  the  traverse, 
to  establish  an  average  velocity  across 
the  stack. 

(iii)  Method  25A  and/or  Methods  18 
and  25A  of  40  CFR  part  60,  appendix  A, 
as  appropriate,  shall  be  used  to 
determine  the  concentration  of  HAP  in 
the  streams. 

(iv)  Initial  determination  of  de 
minimis  status  for  process  vents  may  be 
made  by  engineering  assessment,  as 
specified  in  §63.526(a)(l)(iv). 

(2)  Emissions  from  wastewater 
treatment  systems  shall  be  determined 
in  accordance  with  the  methods 
described  in  40  CFR  part  63.  appendix 

(3)  Emissions  from  storage  tanks  shall 
be  calculated  in  accordance  with  the 
methods  specified  in  §  63.150(g)(3). 

(b)  The  owner  or  operator  of  any 
existing  affected  BLR  source  shall 
determine  a  production-based  emission 
rate  for  each  emission  point  by  dividing 
the  emission  rate  of  each  emission  point 
by  the  BLR  production  rate  of  the 
source.  The  production  rate  shall  be 
based  on  normal  operations. 

(1)  The  production-based  emission 
rate  for  process  vents  shall  be  calculated 
by  dividing  the  average  emission  rate 
the  average  production  rate. 

(2)  The  production-based  emission 
rate  for  storage  tanks  shall  be  calculated 
by  dividing  annual  emissions  for  each 
storage  tank  emission  point  by  the 
production  rate  for  a  one-year  period. 
The  production  rate  shall  be  calculated 
using  the  same  data  used  to  calculate 
the  production-based  emission  rate  in 
paragraph  (b)(1)  of  this  section, 
converted  to  an  annual  rate. 

(3)  The  production-based  emission 
rate  for  wastewater  systems  shall  be 


calculated  by  dividing  annual  emissions 
for  each  wastewater  system  emission 
point  by  the  production  rate  for  one- 
year  period.  The  production  rate  shall 
be  calculated  using  the  same  data  used 
to  calculate  the  production-based 
emission  rate  in  paragraph  (b)(1)  of  this 
section,  converted  to  an  annual  rate. 

(c)  The  owner  or  operator  of  an 
existing  affected  BLR  source  shall 
calculate  the  total  emissions  per  product 
produced  by  summing  the  production- 
based  emissions  for  all  process  vent, 
storage  tank,  and  wastewater  system 
emission  points  according  to  the 
following  equation: 
E=IPV+IST+IWW 
where: 
E=emissions,  pounds  (lb)  HAP  per 

million  (MM)  lb  product; 
PV=process  vent  emissions,  lb  HAP/MM 

lb  product; 
ST=storage  tank  emissions.  lb  HAP/MM 

lb  product;  and 
W\V=vvastewater  system  emissions,  lb 
HAP/MM  lb  product. 
The  source  is  in  compliance  with  the 
standard  for  process  vents,  storage 
tanks,  and  wastewater  systems  if  the 
sum  of  the  equation  is  less  than  the 
applicable  emission  limit  from 
§63. 523(a). 

(d)  The  owner  or  operator  of  any  new 
or  reconstructed  affected  BLR  source 
shall  demonstrate  compfiance  using  the 
methods  described  in  this  section. 

(1)  Any  owner  or  operator  who  elects 
to  comply  with  §  63.523(b)  by  achieving 
98  percent  control  of  emissions  from 
process  vents,  storage  tanks,  and 
wastewater  systems  shall  demonstrate 
compliance  according  to  the 
requirements  of  paragraphs  (d)(1)  (i) 
through  (iv)  of  this  section. 

(!)  The  owner  or  operator  shall 
perform  testing  as  specified  in 
paragraph  (a)(1)  of  this  section  to 
deternj^ine  controlled  and  uncontrolled 
emissions  from  process  vents.  Sampling 
points  for  determining  uncontrolled 
emissions  shall  be  located  based  on  the 
definition  of  uncontrolled  process  vents 
in  §63. 523(b)(1). 

(ii)  The  owner  or  operator  shall 
calculate  controlled  and  uncontrolled 
emissions  from  storage  tanks  in 
accordance  with  the  methods  specified 
in  §  63.150(g)(3). 

(iii)  The  owner  or  operator  shall 
determine  controlled  and  uncontrolled 
emissions  from  wastewater  systems 
using  the  methodology  of  40  CFR  part 
63.  appendix  C.  Uncontrolled  emi.ssion 
calculations  shall  be  consistent  with  the 
definition  of  uncontrolled  wastewater 
system  emissions  in  §  63.523(b)(3). 
(iv)  The  owner  or  operator  shall 
calculate  the  percent  reduction  in 


emissions  from  process  vents,  storage 
tanks,  and  wastewater  systems 
combined.  The  affected  source  is  in 
compliance  if  the  emission  reduction  is 
greater  than  or  equal  to  98  percent. 

(2)  Any  owner  or  operator  who  elects 
to  comply  with  §  63.523(b)  by  limiting 
HAP  emissions  from  process  vents, 
storage  tanks,  and  wastewater  systems 
to  5.000  pounds  per  year  or  less  shall 
demonstrate  compliance  according  to 
the  requirements  of  paragraphs  (d)(2)  (i) 
and  (ii)  of  this  section. 

(i)  Emissions  from  process  vents, 
storage  tanks,  and  wastewater  systems 
shall  be  determined  according  to 
paragraphs  (a)  (1)  through  (3)  of  this 
section.  Emissions  shall  be  converted  to 
annual  emissions.  Annual  emission 
calculations  shall  reflect  production 
levels  representative  of  normal 
operating  conditions. 

(ii)  The  owner  or  operator  shall 
calculate  total  emissions  from  all 
process  vent,  storage  tank,  and 
wastewater  sy.stem  emission  points.  The 


where: 

E=mass  of  HAP  vapor  displaced  from 

the  vessel  being  heated  up; 
(P,)Tn=partial  pressure  of  each  HAP  in 

the  vessel  headspace  at  initial  (n=l) 

and  final  {n=2)  temperature; 
Pai=initial  gas  pressure  in  the  vessel: 
Pa2=final  gas  pressure;  and 
MW|iAp=the  average  molecular  weight 

of  HAP  present  in  the  vessel. 
The  moles  of  gas  displaced  is 
represented  by: 


R 


rrpa,^ 

[It,  J 

- 

[t,  [ 

where: 

A  Ti=number  of  lb-moles  of  gas 

displaced; 
V=volume  of  free  space  in  the  vessel: 
R=ideal  gas  law  constant; 
Pai=initial  gas  pre.ssure  in  the  vessel; 
Pa2=final  gas  pressure; 
T|=initial  temperature  of  vessel;  and 
T2=final  temperature  of  vessel. 

The  initial  pressure  of  the 
noncondensable  gas  in  the  vessel  shall 
be  calculated  according  to  the  following 
equation: 


affected  source  is  in  compliance  with 
the  standard  if  total  emissions  are  less 
than  or  equal  to  5.000  Ib/yr. 

(e)  The  owner  or  operator  of  any 
existing,  new.  or  reconstructed  VVSR 
source  that  chooses  to  comply  with  tlie 
emission  limit  for  process  vents,  storage 
tanks,  and  wastewater  systems  shall 
demonstrate  initial  compliance  by 
determining  emissions  for  all  process 
vent,  storage  tank,  and  wastewater 
systems  emission  points  using  the 
methods  described  in  this  section. 

(1)  Emissions  of  HAP  reactor  process 
vents  shall  be  calculated  for  each  batch 
emission  episode  according  to  the 
methodologies  described  in  paragraph 
(e)(1)  of  this  section. 

(i)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
into  or  out  of  the  j^actor  shall  be 
calculated  according  to  the  following 
equation: 


E  = 


(yi)(V)(PT)(MW) 
(R)(T) 


Z(P.)t.T(P.)t: 


Pa. 


Pa, 


•xAt/xMW'h^p 


Pai=initial  partial  pressure  of  gas  in  the 
vessel  headspace; 

Paim=atmospheric  pressure;  and 

(P.jTi=initial  partial  pressure  of  each 
condensable  volatile  organic 
compound  (including  HAP)  in  the 
ve.ssel  headspace,  at  the  initial 
temperature  (Ti). 
The  average  molecular  weight  of  HAP 

in  the  displaced  gas  shall  be  calculated 

as  follows: 


5](massofHAP), 

MW„..,.  = '-^ 

"         A         (ma.ssofHAP)i 


Pa,  =P„„,-X(PK)r, 


where: 


~J  (HAP  molecular  weight); 

where  n  is  the  number  of  different  HAP 
compounds  in  the  emission  .stream. 

(2)  Emissions  of  HAP  from  process 
vents  may  be  measured  directly.  The 
EPA  Test  Methods  listed  in  paragraph 
(e)(2)  (i)  through  (iii)  of  this  section, 
from  40  CFR  part  60.  appendix  A.  shall 
be  u.sed  to  demonstrate  compliance  with 
the  requirements  of  §  63.524  by  direct 
measurement.  Testing  shall  be 
performed  for  every-  batch  emission 
episode  of  the  unit  operation.  Gas 
stream  volumetric  flow  rates  shall  be 
mea.sured  at  15-minute  intervals,  or  at 
lea.st  once  during  each  batch  emission 
episode.  Organic  HAP  or  TOC 


where: 

E=mass  emission  rate; 

yi=saturated  mole  fraction  of  HAP  in  the 

vapor  phase; 
V=volume  of  gas  displaced  from  the 

vessel; 
R=ideal  gas  law  constant: 
T=temperature  of  the  ve.ssel  vapor 

space;  absolute; 
PT=pressure  of  the  vessel  vapor  space; 

and 

M\V=molecular  weight  of  the  HAP. 

(ii)  Emissions  from  reactor  purging 
shall  be  calculated  using  the 
methodology  described  in  paragraph 
(e)(l)(i)  of  this  section,  except  that  for 
purge  flow  rates  greater  than  100 
standard  cubic  feet  per  minute  (scfm). 
the  mole  fraction  of  HAP  will  be 
assumed  to  be  25  percent  of  the 
saturated  value. 

(iii)  Emissions  caused  by  heating  of 
the  reactor  vessel  shall  be  calculated 
according  to  the  following  methodology: 


concuiutration  shall  be  determined  from 
samples  collected  in  an  integrated 
sample  over  the  duration  of  each 
episode,  or  from  grab  samples  collected 
simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
integrated  sample  is  collected  for 
laborator)'  analysis,  the  sampling  rate 
shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  Test 
conditions  shall  represent  the  normal 
operating  conditions  under  which  the 
data  used  to  calculate  the  production 
rate  are  taken. 

(i)  Method  1  or  lA  of  40  CFR  part  60. 
appendix  A.  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  fiow  measuring  device  is  a  pitot 
tube.  A  traverse  shall  be  conducted 
before  and  after  each  sampling  period. 
No  traverse  is  necessar\'  when  using 
Method  2A  or  2D. 

(ii)  Method  2.2A.  2C  or  2D  of  40  CFR 
part  60.  appendix  A.  as  appropriate, 
shall  be  used  for  the  determination  of 
gas  stream  volumetric  flow  rate.  If 
Method  2  or  2C  is  used,  the  velocity 
measurements  shall  be  made  at  a  single 
point  than  can  be  used,  in  conjunction 
with  the  traverse,  to  establish  an  average 
velocity  across  the  stack. 

(iii)  Method  25A  and/or  Methods  18 
and  25.^  of  40  CFR  part  60.  appendix  A. 
as  appropriate,  shall  be  used  to 
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determine  the  concentration  of  HAP  in 
the  streams. 

(iv)  The  owner  or  operator  may 
choose  to  perform  tests  only  during 
those  periods  of  the  episode  in  which 
the  emission  rate  for  the  entire  episode 
can  be  determined,  or  when  the 
emissions  are  greater  than  the  average 
emission  rate  of  the  episode.  The  owner 
or  operator  who  chooses  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances,  and  process  stoichiomefry. 
Previous  test  results  may  be  used 
provided  the  results  are  still  relevant  to 
the  current  process  vent  stream 
conditions. 

(v)  For  batch  emission  episodes  of 
duration  greater  than  8  hours,  the  owner 
or  operator  is  required  to  perform  a 
maximum  of  8  hours  of  testing.  The  test 
period  must  include  the  period  of  time 
in  which  the  emission  rate  is  predicted 
by  the  emission  profile  to  be  greater 
than  average  emission  rate  for  the  batch 
emission  episode. 

(f)  The  owner  or  operator  of  any 
affected  VVSR  source  that  chooses  to 
comply  with  the  eiAissions  limit  for 
process  vents,  storage  tanks,  and 
wastewater  systems  shall  calculate 
emissions  from  storage  tanks  in 
accordance  with  the  methods  specified 
in§63.150{gj(3). 

(g)  The  owner  or  operator  of  any 
affected  WSR  source  that  chooses  to 
comply  with  the  emission  hmit  for 
process  vents,  storage  tanks,  and 
wastewater  systems  shall  calculate 
emissions  from  wastewater  treatment 
systems  (if  applicable)  in  accordance 
with  the  methods  described  in  40  CFR 
part  63,  appendix  C. 

(h)  The  owner  or  operator  of  any 
affected  WSR  source  that  chooses  to 
comply  with  the  emission  limit  for 
process  vents,  storage  tanks,  and 
wastewater  systems'shall  calculate  the 
average  amount  of  WSR  product 
manufactured  per  batch,  using  data  from 
performance  tests  or  from  emission 
calculations,  as  applicable,  to  determine 
the  average  WSR  production  per-batch 
production  data  for  an  annual  period 
representing  normal  operating 
conditions. 

(1)  The  owner  or  operator  shall 
calculate  an  average  emission  rate  per 
batch  as  the  average  of  the  results  from 
the  performance  tests  or  calculations. 
The  production-based  emission  rate 
shall  be  calculated  by  dividing  the 


emissions  per  batch  by  the  average 
production  per  batch. 

(2)  Compliance  shall  be  determined 
according  to  the  methodology  described 
in  paragraph  (c)  of  this  section.  The 
source  is  in  compliance  with  the 
standard  for  process  vents,  storage 
tanks,  and  wastewater  systems  if  the 
sum  of  the  equation  in  paragraph  (c)  of 
this  section  is  less  than  the  applicable 
emission  limit  from  §63.524. 

(i)  The  owner  or  operator  of  any 
affected  BLR  source  or  any  affected 
VVSR  source  that  chooses  to  comply 
with  the  requirements  of  subpart  H  of 
this  part  must  demonstrate  the  ability  of 
its  specific  program  to  meet  the 
compliance  requirements  therein  to 
achieve  initial  compliance. 

§  63.526    Monitoring  requirements. 

(a)  The  owner  or  operator  of  any 
existing,  new.  or  reconstructed  affected 
BLR  source  shall  provide  evidence  of 
continued  compliance  with  the 
standard.  During  the  initial  compliance 
demonstration,  maximum  or  minimum 
operating  parameters,  as  appropriate, 
shall  be  established  for  processes  and 
control  devices  that  will  indicate  the 
source  is  in  compliance.  If  the  operating 
parameter  to  be  established  is  a 
maximum,  the  value  of  the  parameter 
shall  be  the  average  of  the  maximum 
values  from  each  of  the  three  test  runs. 
If  the  operating  jiarameter  to  be 
established  is  a  minimum,  the  value  of 
the  parameter  shall  be  the  average  of  the 
minimum  values  from  each  of  the  three 
test  runs.  Parameter  values  for  process 
vents  with  intermittent  emission 
streams  shall  be  determined  as  specified 
in  paragraph  (b)(1)  of  this  section.  The 
owner  or  operator  shall  operate 
processes  and  control  devices  within 
these  parameters  to  ensure  continued 
compliance,with  the  standard.  A  de 
minimis  level  is  specified  in  paragraph 
(a)(1)  of  this  section.  Monitoring 
parameters  are  specified  for  various 
process  vent  control  scenarios  in 
paragraphs  (a)  (2)  through  (6)  of  this 
section. 

(1)  For  affected  BLR  sources, 
uncontrolled  emission  points  emitting 
less  than  one  pound  per  year  of  HAP  are 
not  subject  to  the  monitoring 
requirements  of  paragraphs  (a)  (2) 
through  (6)  of  this  section.  The  owner  or 
operator  shall  use  the  methods  specified 
in  §  63.525(a),  as  applicable,  or  as 
specified  in  paragraph  (a)(l)(i)  of  this 
section,  to  demonstrate  which  emission 
points  satisfy  the  de  minimis  criteria,  to 
the  satisfaction  of  the  Administrator. 

(i)  For  the  purpose  of  determining  de 
minimis  status  for  emission  points, 
engineering  assessment  may  be  used  to 
determine  process  vent  stream  flow  rate 


and/or  concentration  for  the 
■  representative  operating  conditions 
expected  to  yield  the  highest  flow  rate 
and  concentration.  Engineering 
assessment  includes,  but  is  not  limited 
to,  the  following: 

(A)  Previous  test  results  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  condition.s. 

(C)  Maximum  flow  rate,  HAP 
emission  rate,  concentration,  or  other 
relevant  parameter  specified  or  implied 
within  a  permit  limit  applicable  to  the 
process  vent. 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(J)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  organic  HAP  concentrations, 

(2)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities, 

(J)  Estimation  of  HAP  concentrations 
based  on  saturation  conditions. 

(ii)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented  in 
accordance  with  §  63.527(c). 

(2)  For  affected  sources  using  water 
scrubbers,  the  owner  or  operator  shall 
establish  a  minimum  scrubber  water 
flow  rate  as  a  site-specific  operating 
parameter  which  must  be  measured  and 
recorded  every  15  minutes.  The  affected 
source  will  be  considered  to  be  out  of 
compliance  if  the  scrubber  water  fiow 
rate,  averaged  over  any  continuous  24- 
hour  period,  is  below  the  minimum 
value  established  during  the  initial 
compliance  demonstration. 

(3)  For  affected  sources  using 
condensers,  the  owner  or  operator  shall 
establish  the  maximum  condenser  outlet 
gas  temperature  as  a  site-specific 
operating  parameter  which  must  be 
measured  and  recorded  every  15 
minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 
the  condenser  outlet  gas  temperature, 
averaged  over  any  continuous  24-hour 
period,  is  greater  than  the  maximum 
value  established  during  the  initial 
compliance  demonstration. 

(4)  For  affected  sources  using  carbon 
adsorbers  or  having  uncontrolled 
process  vents,  the  owner  or  operator 
shall  establish  a  maximum  outlet  HAP 
concentration  as  the  site-specific 
operating  parameter  which  must  be 
measured  and  recorded  every  15 
minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 


the  outlet  HAP  concentration,  averaged 
over  any  continuous  24-hour  period,  is 
greater  than  the  maximum  value 
established  during  the  initial 
compliance  demonstration. 

(5)  For  affected  sources  using  flares, 
the  presence  of  the  pilot  flame  shall  be 
monitored  every  15  minutes.  The 
affected  source  will  be  considered  to  be 
out  of  compliance  upon  loss  of  pilot 
flame. 

(6)  Wastewater  system  parameters  to 
be  monitored  are  the  parameters 
specified  under  40  CFR  part  414, 
subpart  E.  The  affected  source  will  be 
considered  to  be  out  of  compliance  with 
this  subpart  W  if  it  is  found  to  be  out 

of  compliance  with  40  CFR  part  414,' 
subpart  E. 

(b)  The  owner  or  operator  of  any 
existing,  new,  or  reconstructed  affected 
WSR  source  that  chooses  to  comply 
with  the  emission  limit  for  process 
vents,  storage  tanks,  and  wastewater 
.systems  shall  provide  evidence  of 
continued  compliance  with  the 
standard.  As  part  of  the  initial 
compliance  demonstrations  for  batch 
process  vents,  test  data  or  compliance 
calculations  shall  be  used  to  establish  a 
maximum  or  minimum  level  of  a 
relevant  operating  parameter  for  each 
unit  operation.  The  parameter  value  for 
each  unit  operation  shall  represent  the 
worst  case  value  of  the  operating 
parameter  from  all  episodes  in  the  unit 
operation.  The  owner  or  operator  shall 
operate  processes  and  control  devices 
within  these  parameters  to  ensure 
continued  compliance  with  the 
standard. 

(1)  For  batch  process  vents,  the  level 
.shall  be  established  in  accordance  with 
paragraphs  (b)(1)  (i)  through  (iv)  of  this 
section  if  compliance  testing  is 
performed. 

(i)  If  testing  is  used  to  demonstrate 
initial  compliance,  the  appropriate 
parameter  shall  be  monitored  during  all 
batch  emission  episodes  in  the  unit 
operation. 

(ii)  An  average  monitored  parameter 
value  shall  be  determined  for  each  of 
the  batch  emission  episodes  in  the  unit 
operation. 

(iii)  If  the  level  to  be  established  for 
the  unit  operation  is  a  maximum 
operating  parameter,  the  level  shall  be 
defined  as  the  minimum  of  the  average 
parameter  values  determined  in 
paragraph  (b)(l)(ii)  of  this  section. 

(iv)  If  the  level  to  be  e.stablished  for 
the  unit  operation  is  a  minimum 
operating  parameter,  the  level  shall  be 
defined  as  the  maximum  of  the  average 
parameter  values  determined  in 
paragraph  (b)(l)(ii)  of  this  section. 

(2)  Affected  sources  with  condensers 
on  pro<:ess  vents  shall  establish  the 


maximum  condenser  outlet  gas 
temperature  as  a  site-specific  operating 
parameter,  which  must  be  measured 
every  15  minutes,  or  at  least  once  for 
batch  emission  episodes  less  than  15 
minutes  in  duration.  The  affected  source 
will  be  considered  to  be  out  of 
compliance  if  the  maximum  condenser 
outlet  gas  temperature,  averaged  over 
the  duration  of  the  batch  emission 
episode  or  unit  operation,  is  greater  than 
the  value  established  during  the  initial 
compliance  demonstration. 

(3)  For  affected  sources  using  water 
scrubTjers,  the  owner  or  operator  shall 
establish  a  minimum  scrubber  water 
flow  rate  as  a  site-specific  operating 
parameter  which  must  be  measured  and 
recorded  every  15  minutes,  or  at  least 
once  for  batch  emission  episodes  less 
than  15  minutes  in  duration.  The 
affected  source  will  be  considered  to  be 
out  of  compliance  if  the  scrubber  water 
How  rate,  averaged  over  the  duration  of 
the  batch  emission  episode  or  unit 
operation,  is  below  the  minimum  flow 
rate  established  during  the  initial 
compliance  demonstration. 

(4)  For  affected  sources  using  carbon 
adsorbers  or  having  uncontrolled 
process  vents,  the  owner  or  operator 
shall  establish  a  maximum  outlet  HAP 
concentration  as  the  site-specific 
operating  parameter  which  must  be 
measured  and  recorded  every  1 5 
minutes,  or  at  least  once  for  batch 
emission  episodes  of  duration  shorter 
than  15  minutes.  The  affected  source 
will  be  considered  to  be  out  of 
compliance  if  the  outlet  HAP 
concentration,  averaged  over  the 
duration  of  the  batch  emi.ssion  episode 
or  unit  operation,  is  greater  than  the 
value  established  during  the  initial 
compliance  demonstration. 

(5)  For  afffc.ted  sources  using  flares, 
the  presence  nt  the  pilot  fiame  shall  be 
monitored  ever)'  15  minutes,  or  at  least 
once  for  batch  emission  episodes  less 
than  15  minutes  in  duration.  The 
affected  source  will  be  considered  to  be 
out  of  compliance  upon  loss  of  pilot 
finme. 

(0)  Wastewater  system  parameters  to 
be  monitored  are  the  parameters 
specified  by  40  CFR  part  414,  subpart  E. 
The  affected  source  will  be  considered 
to  be  out  of  compliance  with  this 
subpart  W  if  it  is  found  to  be  out  of 
compliance  with  40  CFR  part  414, 
subpart  E. 

(c)  Periods  of  time  when  monitoring 
measurements  exceed  the  parameter 
values  do  not  constitute  a  violation  if 
they  occur  during  a  startup,  shutdown, 
or  hialfunction.  and  the  facility  follows 
its  startup,  shutdown,  and  maihmction 
plan. 


(d)  The  owner  or  operator  of  any 
affected  WSR  source  that  chooses  to 
comply  with  the  requirements  of 
subpart  H  of  this  part  shall  meet  the 
monitoring  requirements  of  subpart  H  of 
this  part. 

§  63.527    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  any 
affected  BLR  source  shall  keep  records 
of  daily  average  values  of  equipment 
operating  parameters  specified  to  be 
monitored  under  §63. 526(a)  or  specified 
by  the  Administrator.  Records  shall  be 
kept  in  accordance  with  the 
requirements  of  applicable  paragraphs 
of  §  63.10  of  subpart  A  of  this  part,  as 
specified  in  the  General  Provisions 
applicability  table  of  this  subpart.  The 
owner  or  operator  shall  keep  records  up- 
to-date  and  readily  accessible. 

(1)  A  daily  (24-hour)  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day.  The  average 
shall  cover  a  24-hour  period  if  operation 
is  continuous,  or  the  number  of  hours  of 
operation  per  operating  day  if  operation 
is  not  continuous. 

(2)  The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  Notification  of  Compliance  Status 
in  §  63.9(h)  of  subpart  A  of  this  part.  It 
may  be  from  midnight  to  midnight  or 
another  continuous  24-hour  period. 

(3)  In  the  event  of  an  excursion,  the 
owner  or  operator  must  keep  records  of 
each  15-minute  reading  during  the 
period  in  which  the  excursion  occurred. 

(b)  The  owner  or  operator  of  any 
affected  WSR  source  that  elects  to 
comply  with  the  emission  limit  for 
process  vents,  storage  tanks,  and 
wastewater  systems  shall  keep  records 
of  values  of  equipment  operating 
parameters  specified  to  be  monitored 
under  §  63.526(b)  or  specified  by  the 
Administrator.  The  records  that  shall  be 
kept  are  the  average  values  of  operating 
parameters,  determined  for  the  duration 
of  each  unit  operation.  Records  shall  be 
kept  in  accordance  with  the 
requirements  of  applicable  paragraphs 
of  §63.10  of  subpart  A  of  this  part,  as 
specified  in  the  General  Provisions 
applicability  table  in  this  subpart.  The 
owner  or  operator  shall  keep  records  up- 
to-date  and  readily  accessible.  In  the    - 
event  of  an  excursion,  the  owner  or 
operator  must  keep  records  of  each  15- 
minute  reading  for  the  entire  unit 
operation  in  which  the  excursion 
occurred. 

(c)  The  owner  or  operator  of  any 
affected  BLR  source,  as  well  the  owner 
or  operator  of  any  affected  WSR  source 
that  chooses  to  comply  with  the 
emission  limit  for  process  vents,  storage 
tanks,  and  wastewater  svstems.  who 
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demonstrates  that  certain  process  vents 
are  below  the  de  minimis  cutoff  for 
continuous  monitoring  specified  in 
§63.526(a)(l)(i),  shall  maintain  up-to- 
date,  readily  accessible  records  of  the 
following  information  to  document  that 
a  HAP  emission  rate  of  less  than  one 
pound  per  year  is  maintained: 

(1)  The  information  used  to  determine 
de  minimis  status  for  each  de  minimis 
process  vent,  as  specified  in 
§63.526(aKl)(i); 

(2)  Any  process  changes  as  defined  in 
§63.1 15(e)  of  subpart  G  of  this  part  that 
increase  the  HAP  emission  rate; 

(3)  Any  recalculation  or  measurement 
of  the  HAP  emission  rate  pursuant  to 
§63.1 15(e)  of  subpart  G  of  this  part;  and 

(4)  Whether  or  not  the  HAP  emission 
rate  increases  to  one  pound  per  year  or 
greater  as  a  result  of  the  process  change. 

(d)  The  owner  or  operator  of  any 
affected  BLR  source,  as  well  as  the 
owner  or  operator  of  any  affected  WSR 
source  who  elects  to  implement  the  leak 
detection  and  repair  program  speciHed 
in  subpart  H  of  this  part,  shall 
implement  the  recordkeeping 
requirements  outlined  therein.  All 
records  shall  be  retained  for  a  period  of 
5  years,  in  accordance  with  the 
requirements  of  40  CFR  63.10(b)(1). 

(e)  Any  excursion  from  the  required 
monitoring  parameter,  unless  otherwise 
excused,  shall  be  considered  a  violation 
of  the  emission  standard. 

§  63.528    Reporting  requirements. 

(a)  The  owner  or  operator  of  any 
affected  BLR  source,  as  well  as  the 
owner  or  operator  of  any  affected  WSR 
source  that  elects  to  comply  with  the 
emission  limit  for  process  vents,  storage 
tanks,  and  wastewater  systems,  shall 
comply  with  the  reporting  requirements 
of  applicable  paragraphs  of  §63.10  of 


subpart  A  of  this  part,  as  specified  in  the 
General  Provisions  applicability  table  in 
this  subpart.  The  owner  or  operator 
shall  also  submit  to  the  Administrator, 
as  part  of  the  quarterly  excess  emissions 
and  continuous  monftoring  system 
performance  report  and  summary  report 
required  by  §63. 10(e)(3)  of  subpart  A  of 
this  part,  the  following  recorded 
information. 

(1)  Reports  of  monitoring  data, 
including  15-minute  monitoring  values 
as  well  as  daily  average  values  or  per- 
unit  operation  average  values,  as 
applicable,  of  monitored  parameters  for 
all  operating  days  or  unit  operations 
when  the  average  values  were  outside 
the  ranges  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit. 

(2)  Reports  of  the  duration  of  periods 
when  monitoring  data  is  not  collected 
for  each  excursion  caused  by 
insufficient  monitoring  data.  An 
excursion  means  any  of  the  three  cases 
listed  in  paragraph  (a)(2)(i)  or  (a)(2)(ii) 
of  this  section.  For  a  control  device 
where  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excursion  criteria 
in  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section,  this  is  considered  a  single 
excursion  for  the  control  device. 

(i)  When  the  period  of  control  device 
operation  is  4  hours  or  greater  in  an 
operating  day  and  monitoring  data  are 
insufficient  to  constitute  a  valid  hour  of 
data,  as  defined  in  paragraph  (a)(2)(iii) 
of  this  section,  for  at  least  75  percent  of 
the  operating  hours. 

(ii)  When  the  period  of  control  device 
operation  is  less  than  4  hours  in  an 
operating  day  and  more  than  one  of  the 
hours  during  the  period  of  operation 
does  not  constitute  a  valid  hour  of  data 
due  to  insufficient  monitoring  data. 


(iii)  Monitoring  data  are  insufficient 
to  constitute  a  valid  hour  of  data,  as 
used  in  paragraphs  (a)(2)  (i)  and  (ii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour. 

(3)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G  of 
this  part,  is  made  that  causes  the 
emission  rate  from  a  de  minimis 
emission  point  to  become  a  process  vent 
with  an  emission  rate  of  one  pound  per 
year  or  greater,  the  owner  or  operator 
shall  submit  a  report  within  180 
calendar  days  after  the  process  change. 
The  report  may  be  submitted  as  part  of 
the  next  summary  report  required  under 
§  63.10(e)(3)  of  subpart  A  of  this  part. 
The  report  shall  include: 

(i)  A  description  of  the  process 
change;  and 

(ii)  The  results  of  the  recalculation  of 
the  emission  rate. 

(b)  The  owner  or  operator  of  any 
affected  BLR  source,  as  well  as  the 
owner  or  operator  of  any  affected  WSR 
source  who  elects  to  implement  the  leak 
detection  and  repair  program  specified 
in  subpart  H  of  this  part,  shall 
implement  the  reporting  requirements 
outlined  therein.  Copies  of  all  reports 
shall  be  retained  as  records  for  a  period 
of  5  years,  in  accordance  with  the 
requirements  of  40  CFR  63.10(b)(1). 

(c)  The  owner  or  operator  of  any 
affected  BLR  source,  as  well  as  the 
owner  or  operator  of  any  affected  WSR 
source  that  elects  to  comply  with  the 
emission  limit  for  process  vents,  storage 
tanks,  and  wastewater  systems  shall 
include  records  of  wastewater  system 
monitoring  parameters  in  the 
Notification  of  Compliance  Status  and 
summary  reports  required  by  subpart  A 
of  this  part. 


Table  1  to  Subpart  W.— General  Provisions  Applicability  to  Subpart  W 


Reference 


§63.l(a)(l) 
§63. 1(a)(2) 
§63.1  (a)(3) 
§63. 1(a)(4) 
§63. 1(a)(5) 
§63. 1(a)(6) 
§63.1  (a)(7) 
§63. 1(a)(8) 
§63.1  (a)(9) 


Applies  to  subpart  W 


BLR 


Yes 

Yes 

Yes 

Yes 

N/A 

Yes 

Yes 

No  . 

N/A  . 


WSR 


WSRal- 
temative 
standard, 
and  BLR 
equip- 
ment leak 
standard 
(40  CFR 
part  63, 
subpart 
H) 


Yes 

Yes 

Yes 

Yes. 

Yes 

Yes. 

Yes 

Yes 

N/A  

N/A  

Yes 

Yes. 

Yes 

Yes. 

No  

No  

N/A 

N/A  

Comment 


Additional  terms  defined  in  §63.522. 


Subpart  W  specifies  applicability  of  each  paragraph  in  sut>part  A  to  subpart  W. 
Reserved. 


Discusses  State  programs. 
Resen/ed. 
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Table  1  to  Subpart  W.— General  Provisions  Applicability  to  Subpart  W— Continued 


Reference 


§63.1(a)(10)  

§63.1(a)(11)  

§63.1(a)(12H14) 

§63.1(b)(1)  

§63.1  (b)(2)  

§63.1(b)(3)  -. 

§63.1(c)(1)  

§63.1(0(2)  

§63.1(0(3)  

§63.1(0(4)  

§63.1(0(5)  

§63.1  (d) 

§63.1(e) 

§63.2 

§63.3 

§63.4(a)(1H3)  ... 

§  63.4(a)(4)  

§  63.4(a)(5)  

§  63.4(b) 

§63.4(0  

§  63.5(a) 

§63.5(0(1)  

§63.5(0(2)  

§63.5(0(3)  

§63.5(0(4)  

§63.5(0(5)  

§63.5(0(6)  

§63.5(0  

§63.5(d)(1)(i)  

§63.5(d)(1)(ii)  

§63.5(d)(1)(iil)  .... 

§  63.5(d)(2)  

§63.5{d)(3H4)  ... 

§  63.5(e) 

§  63.5(f)(1)  

§  63.5(f)(2)  

§63.6(a) 

§63.6(0(1H2)  ... 
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Comment 


§63.521  of  subpart  W  specifies  applicability. 


Subpart  W  specifies  applicat>ility  of  each  paragraph  in  subpart  A  to  sources  sub- 
ject to  subjpart  W. 
Area  sources  are  not  sut)tect  to  sutipart  W. 
Reserved. 

Sut>part  H  specifies  applicable  notification  requirements. 
Reserved. 

Additional  terms  are  defined  in  §63.522  of  subpart  W;  wt>en  overlap  between 

sutjparts  A  and  W  occurs,  suljpart  W  tai<es  precedence. 
Other  units  used  in  subpart  W  are  defined  in  that  subpart;  units  of  measure  are 

spelled  out  for  sutipart  H. 

Reserved. 


Except  replace  the  terms  "source"  and  "stationary  source"  in  §  63.5(a)(1)  of 
subpart  A  with  "affected  source". 

Reserved. 


Reserved. 


Except  replace  "source"  in  §  63.5(f)(1)  of  sut}part  A  with  "affected  source". 


Subpart  W  specifies  compliance  dates. 

Sut)part  H  includes  notification  requirements. 

Reserved. 

Sources  subject  to  subpart  H  must  comply  according  to  the  schedule  in 

§63.520  of  sutjpart  W  for  new  sources  subject  to  subpart  H. 
Except  replace  "source"  in  §63.6(c)(1)-(2)  of  subpart  A  with  "affected  source". 
Reserved. 

Reserved. 


An  alterr^tive  standard  has  been  proposed  for  WSR;  however,  affected  sources 
will  have  the  opportunity  to  demonstrate  otfier  alternatives  to  ttie  Adminis- 
trator. 

Subpart  W  does  not  contain  any  opacity  or  visible  emissions  starxjards. 
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Comment 


Except  replace 
source". 


Resen/ed. 


'source"  in  §63.6(2)  (i)  and  (ii)  of  subpart  A  with  "affected 


Sut)part  H  specifies  required  testing  and  compliance  procedures. 

Subpart  H  specifies  that  test  results  must  be  submitted  in  the  Notification  of 

Compliance  Status  due  150  days  after  the  compliance  date. 
Resen/ed. 


Except  replace  "source"  in  §  63.7(d)  of  sut)part  A  with  "affected  source". 
Subpart  W  also  contains  test  methods  specific  to  BLR  and  WSR  sources. 

Subpart  H  specifies  test  methods  arxf  procedures. 

Subpart  H  specifies  applicat)te  methods  and  provkJes  alternatives. 

Subpart  H  specifies  performarx^e  test  reporting. 

Resen/ed. 


Resen/ed. 


Subpart  H  specifies  locations  to  conduct  monitoring. 


Sutjpart  W  specifies  monitoring  frequencies. 
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Separate  Notifk:atk>n  of  Compliance  Status  requirenients  are  specified  for  sub- 
part H. 
Reserved. 
Subpart  H  specifies  Notifcation  of  Compliance  Status  requirements. 

Subparts  H  and  W  specify  recordkeeping  requirements. 

Subpart  H  specifies  performance  test  reporting  requirements. 
Subpart  H  specifies  performance  test  reporting  requirements. 
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BILUNG  CODE  6S6O-S0-P 

40  CFR  Part  52 

[WA-1 8-1 -5933a;  FRL-5151-S] 

Approval  and  Promulgation  of  Small 
Business  Assistance  Program:  State  of 
Washington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  the  State  of 
Washington  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
establishing  a  Small  Business  Stationary 
Source  Technical  and  Envirorunental 
Compliance  Assistance  Program.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal  mandate 
of  the  Clean  Air  Act  (CAA  or  Act),  to 
ensiu'e  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 


the  approval  is  set  forth  in  this 
document;  additional  information  is 
available  at  the  address  indicated  in  the 
ADDRESSES  section. 
DATES:  This  final  rule  is  effective  on 
May  8,  1995,  imless  notice  is  received 
by  April  7,  1995  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  and  Radiation  Branch 
(AT-082),  EPA,  1200  Sixth  Avenue, 
Seattle,  WA  98101. 

Docvunents  which  are  incorporated  by 
reference  are  available  for  pubUc 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Copies  of  materials  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10, 1200  Sixth 
Avenue,  Seattle,  WA  98101,  and 
Washington  State  Department  of 
Ecology,  P.O.Box  47600,  PV-11, 
Olympia,  WA  98504-7600. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Dellarco,  Air  and  Radiation 
Branch  (AT-082).  EPA,  1200  Sixth 
Avenue,  Seattle,  WA  98101,  (206)  553- 
4978. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  fi^quently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  CompUance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally-approved  SIP.  In  addition, 
the  CAA  directs  the  EPA  to  oversee 
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these  small  business  assistance 
programs  and  report  to  Congress  on 
their  implementation.  The  requirements 
for  establishing  a  PRCXJRAM  are  set  out 
in  section  507  of  title  V  of  the  CAA.  In 
January  1992,  EPA  issued  Guidelines  for 
the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Washington  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  section 
507.  In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  to  determine  and  report 
on  the  overall  effectiveness  of  the  SBAP. 

II.  Analysis 

1.  Small  Business  Assistance  Pmgram 

Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  of  Washington  has  met  this 
requirement  through  participation  in  a 
Pacific  Northwest  regional  effort 
designed  to  ensure  collection  and 
development  of  compliance  methods 
and  technologies  for  small  businesses. 
In  addition,  Washington's  SBAP  is 
comprised  of  both  proactive  and 
reactive  components.  The  proactive 
component  includes  agressive  outreach 
to  the  business  community  with 
information  which  details  their  rights 
and  obligations  under  the  Act.  The 
reactive  component  establishes  an 
information  network  to  respond  to 
questions  from  small  businesses 
concerning  regulatory  requirements, 
appropriate  control  technologies,  and 
other  specific  inquiries  such  as 
pollution  prevention  opportimities. 


'  A  seventh  requirement  of  section  S07(a), 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  planning  to  provide 
direct  support  for  these  areas  to  small 
businesses.  The  SBAP  can  also  draw 
upon  the  expertise  of  the  Department  of 
Ecology's  pollution  prevention 
program-the  Washington  Department  of 
Ecology's  Waste  Reduction,  Recycling, 
and  Litter  Control  program  (WRRLC).  In 
conjunction  with  the  WRRLC  program, 
the  SBAP  has  the  ability  to  utilize 
consultation,  information  distribution, 
and  general  engineering  assistance  to 
support  the  pollution  prevention  needs 
of  small  businesses.  The  SBAP  can  also 
draw  upon  State  expertise  with 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  Title  III  to 
address  small  business  needs  in  the  area 
of  accidental  release  detection  and 
prevention. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
planning  to  have  trained  SBAP  and/or 
local  air  pollution  control  agency  staff 
available  to  help  interpret  Federal, 
State,  and  local  air  quality  requirements, 
as  well  as  provide  permit  assistance. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
planning  to  assiu^  that  small  businesses 
receive  information  regarding  their 
rights  through  various  outreach 
mechanisms  such  as  mass  mailings  and 
workshops.  In  addition,  the  SBAP 
commits  to  coordinating  with  regulatory 
development  organizations,  including 
local  air  pollution  control  agencies,  so 
that  small  businesses  have  sufficient 
lead  time  to  evaluate  compliance 
methods  and  applicable  requirements. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 


including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
planning  to  utilize  activities  such  as  on- 
site  consultation/site  assessments 
provided  by  the  SBAP  or  local  air 
control  authority,  or  provide  lists  of 
qualified  auditors  on  request. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  small  business  stationary  sources 
for  modification  of:  (A)  Any  work       * 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  through  State 
law  (RCW  70.94.181)  which  establishes 
these  provisions. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  creating  a  Small 
Business  Ombudsman  position  within 
the  Washington  Department  of  Ecology. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owTiers  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owoiers, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  establishing 
a  Compliance  Advisory  Panel 
comprised  of  these  representatives. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  2;  (3)  to 


2  Section  507(e)(l  )(B)  Requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them.  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 


review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  by  directing  its 
Compliance  Advisory  Panel  to  address 
these  areas  of  responsibility  as  their 
primary  function. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Washington  has 
established  a  mechanism  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA. 

The  State  of  Washington  has  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)  (C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants. 

The  State  of  Washington  has  provided 
for  exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

5.  Technical  Assistance  Visits 

Washington  submitted  RCW 
70.94.035,  the  statute  authorizing 
Washington's  PROGRAM  as  part  of  its 
SBAP  submittal.  Washington  has 
another  statute,  RCW  43.21A.087,  which 
also  authorizes  technical  assistance 
visits  which  was  not  submitted  as  part 
of  Washington's  SBAP  submittal. 
Importantly,  each  of  these  statutes 
places  certain  limits  on  the  State's 
authority  to  bring  enforcement  actions 
for  violations  observed  during  technical 
assistance  visits.  RCW  70.94.035,  which 


was  enacted  in  1991  and  specifically 
applies  to  the  air  program,  prohibits 
enforcement  action  "unless  and  until 
the  facility  owner  or  operator  has  been 
provided  a  reasonable  time  to  correct 
the  violation."  According  to  an  opinion 
of  the  Washington  Attorney  General, 
this  provision  does  not  prevent  a 
permitting  authority  from  commencing 
an  enforcement  action  for  a  violation 
observed  during  a  technical  assistance 
visit,  but  merely  requires  the  permitting 
authority  to  give  the  source  a  reasonable 
opportunity  to  comply  before  deciding 
whether  enforcement  action  is 
appropriate.  The  Attorney  General 
similarly  interprets  RCW  43.21A.087, 
enacted  in  1992,  which  allows  the 
permitting  authority  to  reinspect  the 
facility  and  take  enforcement  action  "[ijf 
the  owner  or  operator  of  the  facility 
does  not  correct  the  violation." '  The 
Attorney  General  also  states  that 
because  RCW  70.94.035  applies 
specifically  to  the  air  program  and 
specifically  requires  that  the  technical 
assistance  program  be  consistent  with 
the  Federal  Clean  Air  Act,  this  provision 
would  prevail  in  the  event  of  any 
conflict  with  RCW  43.21A.087,  which 
applies  to  technical  assistance  visits 
under  all  of  Ecology's  environmental 
programs.  EPA  agrees  that  RCW 
70.94.035  would  allow  enforcement 
action  in  such  a  case  provided  the 
enforcement  action  was  commenced 
after  the  source  had  an  opportunity  to 
comply.  EPA  also  believes  that  RCW 
70.94.035,  and  not  RCW  43.21A.087, 
applies  in  the  case  of  technical 
assistance  visits  under  the  air  program. 
EPA  therefore  believes  that 
Washington's  technical  assistance 
statutes,  as  interpreted  by  the  Attorney 
General,  do  not  bar  approval  of 
Washington's  SBAP  PROGRAM. 

m.  This  Action 

In  this  action,  EPA  approves  the  SIP 
revision  submitted  by  the  State  of 
Washington.  Based  on  the  Attorney 
General's  opinion  discussed  above  that 
RCW  70.94.035  is  the  statute  that 
applies  in  the  case  of  technical 
assistance  visits  under  the  Washington's 
SBAP  PROGRAM,  EPA  is  approving 
RCW  70.94.035  as  part  of  Washington's 
SBAP  SIP  revision.  The  State  of 
Washington  has  submitted  a  SIP 
revision  implementing  each  of  the 
PROGRAM  elements  required  by  section 
507  of  the  CAA.  At  this  time,  the  Small 
Business  Assistance  Program,  the 
Ombudsman,  and  the  Compliance 


UMI 


CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


'  Both  statutes  allow  Ecology  to  commence 
immediate  enforcement  action  for  any  violation  that 
places  anyone  in  imminent  danger  of  death  or 
substantial  bodily  harm  or  causes  substantial 
property  damage. 


Advisory  Panel  are  all  in  place  and 
functioning.  EPA  is  therefore  approving 
this  submittal. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
vrith  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  the  EPA  is  approving 
a  State  program  created  for  the  purpose 
of  assisting  small  businesses  in 
complying  with  existing  statutory  and 
regulatory  requirements.  The  program 
being  approved  in  this  action  does  not 
impose  any  new  regulatory  burden  on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
take  advantage  of  assistance  provided  by 
the  state.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  business 
entities  affected. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  8, 1995 
unless,  by  April  7, 1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  May  8,  1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
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Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  PR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  0MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)f2),  42  U.S.C.  7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Small  business  assistance 
program. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Dated:  February  1, 1995. 
Chuck  Clarke, 
Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(45)  to  read  as 
follows: 

S  52.2470    Identification  of  plan. 

***** 

(c)  *  •  • 

(45)  On  November  16;  1992  the 
Director  of  the  Washington  State 


Department  of  Ecology  submitted  "State 
Implementation  Plan  for  the 
Washington  State  Business  Assistance 
Program,"  adopted  November  13, 1992, 
as  a  revision  to  the  Washington  SIP. 
(i)  Incorporation  by  reference. 

(A)  November  13, 1992  letter  from  the 
Director  of  the  Washington  State 
Department  of  Ecology  submitting 
"State  Implementation  Plan  for  the 
Washington  State  Business  Assistance 
Program"  to  EPA. 

(B)  State  Implementation  Plan  for  the 
Washington  State  Business  Assistance 
Program,  including  Appendix  B, 
Revised  Code  of  Washington  (RCW) 
70.94.035;  Appendix  D,  Washington 
Administrative  Code  173-400-180: 
Appendix  E,  RCW  70.94.181;  and 
Appendix  F,  Business  Assistance 
Program  Guidelines  (and  exluding 
Appendices  A,  C,  and  G),  dated 
November  1992,  and  adopted  November 
13. 1992. 
***** 
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40  CFR  Part  52 

[GA-1 5-1 -6285a;  GA-21 -4-651 4a:  FRL- 
5153-31 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Part  D  New  Source  Review 
(NSR)  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMIMARY:  On  December  15, 1986,  and 
November  13, 1992,  the  Georgia 
Department  of  Natiu-al  Resources, 
Environmental  Protection  Division 
(EPD)  submitted  to  EPA  amendments  to 
Georgia  Air  Quality  Control  Rules  for 
Definitions  and  Permits.  Georgia's 
definitions  rule  was  amended  to 
incorporate  and  adopt  by  reference 
definitions  in  Federal  rules  for 
application  in  designated  nonattainment 
areas.  Georgia's  permit  rule  was 
amended  to  add  new  paragraphs  to  meet 
the  requirements  of  the  Clean  Air  Act 
(Act)  as  amended  in  1977  and  1990.  The 
New  Source  Review  (NSR)  revisions  of 
the  Georgia  submittal  fully  meet  the 
NSR  requirements  of  the  amended  Act. 
Therefore,  EPA  is  approving  the 
submitted  revisions. 
DATES:  This  final  rule  is  effective  on 
May  8, 1995  unless  adverse  or  critical 
comments  are  received  by  April  7, 1995. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 


ADDRESSES:  Written  comments  should 
be  addressed  to:  Dick  Schutt,  Regulatory 
Planning  and  Development  Section,  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365. 

Copies  of  the  documents  relevant  to 
this  final  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  SU-eet  SW.. 
Washington,  IX:  20460. 
Region  4  Air  Programs  Branch, 
Environmental  Protection  Agency, 
345  Courtland  Street  NE,  Atlanta, 
Georgia  30365. 
Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Suite  120,  Atlanta,  Georgia 
30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Dick  Schutt  of  the  EPA 
Region  4  Air  Programs  Branch  at  404- 
347-3555,  extension  4206,  and  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  On 
December  15,  1986,  the  Georgia 
Department  of  Natural  Resources  (DNR) 
submitted  changes  to  Chapter  391-3—1 
of  their  rules,  Rules  for  Air  Quahty 
Control.  Among  the  revisions  were 
amendments  to  Georgia  Air  Quality 
Control  Rules  391-3-1 -.01,  Definitions, 
and  391-3-1-.03,  Permits.  EPA 
proposed  to  approve  these  revisions  in 
the  June  3, 1988  Federal  Register 
document  (53  FR  20347). 

In  response  to  the  1990  Clean  Air  Act 
Amendments  (CAAA),  the  DNR 
submitted  on  November  13, 1992, 
additional  changes  to  the  Air  Quality 
rules.  This  submittal,  along  with  the 
1986  submittal,  satisfies  the  new  source 
review  requirements  for  nonattainment 
areas  in  Georgia.  Georgia  Rule  391-3-1- 
.01,  Definitions,  was  amended  to 
incorporate  and  adopt  by  reference  the 
definitions  contained  in  40  CFR 
51.165(a)(1)  (i)-(xix)  for  application  in 
designated  nonattainment  areas.  The 
definitions  contained  in  the  Federal 
rules  include  definitions  for  the 
following:  stationary  source,  major 
stationary  source,  potential  to  emit, 
major  modification,  net  emissions 
increase,  emissions  unit,  secondary 
emissions,  fugitive  emissions, 
significant,  allowable  emissions,  actual 
emissions,  lowest  achievable  emission 
rate,  federally  enforceable,  begin  actual 
construction,  commence,  necessary 


preconstruction  approvals  or  permits, 
construction,  and  volatile  organic 
compounds. 

Georgia  Rule  391-3-1-03(8)  provides 
for  permitting  of  new  and  modified 
major  sources.  Paragraph  1  of  Georgia 
Rule  391-3-l-.03(8)(c)  was  revised  to 
conform  to  the  statutory  language  in 
section  173(a)(1)(A)  of  the  Act, 
concerning  emission  offsets.  Paragraphs 
2  and  3  were  not  changed  and  require 
a  proposed  source  to  comply  with  the 
lowest  achievable  emission  rate  and  to 
demonstrate  statewide  compliance 
under  the  Act  by  the  owner  or  operator 
of  the  proposed  source.  Paragraph  4  was 
revised  to  conform  to  the  statutory 
language  in  section  173(a)(5)  by 
requiring  an  analysis  of  alternatives  to 
any  proposed  source.  Paragraph  5  was 
not  changed  and  requires  a  finding  that 
the  State  Implementation  Plan  (SIP)  is 
being  carried  out  in  accordance  with  the 
requirements  of  part  D  of  Title  I  of  the 
Act. 

Georgia  Rule  391-3-l-.03(8)(c). 
Permits,  was  amended  in  1986  to  add 
six  new  paragraphs  (paragraphs  6  to  11) 
to  meet  the  requirements  of  40  CFR 
51.165(a)(3)(i),  (3)(ii)(C)-(D).  (3)(ii)(F)- 
(G),  and  (4)(i)-(xxvii).  The  new 
paragraph  of  391-3-l-.03(8)(c) 
specified  as  paragraph  six  (6)  meets  the 
requirements  of  40  CFR  51.165(a)(3)(i). 
Paragraph  six  (6)  is  more  stringent  than 
the  latter  in  stating  that  "the  offset 
baseline  for  determining  credits  for 
emission  reductions  at  a  source  is  the 
applicable  emission  limit  in  this 
Qiapter  or  the  actual  emissions  at  the 
time  the  application  to  construct  is 
filed,  whichever  is  less."  Regulation  40 
CFR  51.165(a)(3)(i)  simply  states  that 
"the  baseUne  for  determining  credit  for 
emission  reductions  is  the  emissions 
limit  imder  the  applicable  State 
Implementation  Plan  in  effect  at  the 
time  the  application  to  construct  is 
filed,  except  that  the  offset  baseline 
shall  be  the  actual  emissions  of  the 
source  from  which  the  offset  credit  is 
obtained  *  *  *.  In  addition,  paragraph 
six  (6)  incorporates  the  stipulation  that 
"creditable  reductions  must  occur 
within  two  years  prior  to  the  filing  of 
the  permit  application  and  the  time  the 
newly  permitted  source  emissions 
commence." 

Georgia  Rule  391-3-l-.03(8)(c), 
paragraph  seven  (7)  specifies  that  in 
order  to  be  used  for  offset  credits,  a 
"shutdown  or  curtailment  of 
production"  occurring  prior  to  the  date 
of  the  new  source  application  must 
occur  "less  than  one  year  prior  to  the 
date  of  permit  application,"  and  the 
new  source  must  be  a  replacement  for 
the  shutdown  in  whole  or  in  part. 
Paragraph  seven  (7)  meets  the 


requirements  of  40  CFR 
51.165(a)(3)(ii)(C). 

Paragraph  eight  (8)  of  Georgia  Rule 
391-3-l-.03(8)(c)  states,  "No  emission 
offset  credit  may  be  allowed  for 
replacing  one  VOC  compound  with 
another  of  less  reactivity."  This 
paragraph  is  more  stringent  than  the 
corresponding  Federal  regulation,  40 
CFR  51.165(a)(3)(ii)(D),  which  allows  for 
certain  exceptions. 

Paragraph  nine  (9)  of  Georgia  Rule 
391-3-l-.03(8)(c)  is  identical  to  40  CFR 
51.165(a)(3)(ii)(F),  except  in  an  apparent 
typographical  error,  paragraph  nine 
refers  to  40  CFR  Part  52,  Appendix  S, 
rather  than  40  CFR  Part  51,  Appendix  S. 
Because  there  is  no  Appendix  S  to  Part 
52,  EPA  believes  that  a  typographical 
error  occurred  and  interprets  the 
paragraph  to  refer  to  40  CFR  Part  51. 
Appendix  S.  Paragraph  ten  (10), 
although  worded  differently,  is  identical 
in  meaning  to  40  CFR  51.165(a)(3)(ii)(G). 
Paragraph  eleven  (11)  is  identical  in 
meaning  to  40  CFR  51.165(a)(4)(i)- 
(xxvii),  but  stated  in  a  different  manner. 

Georgia  Rule  391-3-l-.03(8)(c)  was 
amended  in  1992  to  add  two  new 
paragraphs  to  meet  the  NSR 
requirements  of  the  amended  Act. 
Paragraph  12  was  added  to  meet  the 
offset  requirements  and  paragraph  13 
was  added  to  identify  additional 
provisions  for  the  ozone  nonattainment 
areas.  Paragraph  12  is  nearly  identical  to 
the  statutory  language  in  section  173(c) 
of  the  Act.  Paragraph  13  is  nearly 
identical  to  the  statutory  language  in 
section  182(c),  especially  section 
182(c)(6-8, 10),  of  the  Act. 

The  1992  submittal  also  deleted 
Georgia  Rule  391-3-1. 03(8)(f).  The 
requirement  in  this  paragraph  regarding 
de  minimis  levels  was  incorporated  in 
the  paragraph  {8)(c). 

The  1986  submittal  adopted  the 
definition  of  "stationary  source"  which 
was  promulgated  on  June  25, 1982  (47 
FR  27554),  by  EPA.  This  definition 
excludes  all  vessel  emissions  in 
determining  if  the  source  is  major.  On 
January  17, 1984,  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
overturned  and  remanded  to  EPA  for 
further  consideration  the  vessel 
emission  exemption  portion  of  EPA's 
new  source  review  regulations.  EPA  has 
not  yet  completed  its  reconsideration  of 
how  vessel  emissions  are  to  be  treated. 
However,  Georgia  has  submitted  a 
written  statement  specifying  that 
waterways  (of  the  appropriate  depth  and 
width)  to  afford  passage  of  ships  and 
barges  are  not  located  within  the  Atlanta 
nonattainment  area,  the  only  such  area 
in  Georgia.  Therefore,  EPA  is  approving 
the  amendments  to  Georgia  Rules  391- 
3-1-.01  and  391-3-1-.03. 


The  proposal  (June  3, 1988  (53  FR 
20347))  referenced  that  Georgia  lacked 
provisions  for  source  responsibility  (40 
CFR  51.165(a)(5)(ii)).  The  Georgia 
Environmental  Protection  Division 
notified  EPA  on  February  28,  1989,  that 
they  intend  to  apply  Georgia  Rule  391- 
3-l-.03(8)(c)  to  any  source  which 
becomes  a  major  source  or  undergoes 
modification  due  to  a  change  in 
operation  and  not  covered  in  an 
enforceable  permit.  EPA  believes  that 
this  satisfies  the  requirement  of  40  CFR 
51.165(a)(5)(ii). 

On  October  14. 1981,  the  EPA  revised 
the  NSR  regulations  in  40  CFR  Part  51 
to  give  states  the  option  of  adopting  the 
"plantwide"  definition  of  stationary 
source  which  provides  that  only 
physical  or  operational  changes  that 
result  in  a  net  increase  in  emissions  at 
the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  increased 
emissions  from  one  piece  of  process 
equipment  but  reduced  emissions  by  the 
same  amount  at  another  piece  of  process 
equipment,  then  there  would  be  no  net 
increase  in  emissions  at  the  plant  and 
therefore,  no  "modification"  to  the 
"source."  The  plantwide  definition  is  in 
contrast  to  the  so-called  "dual" 
definition  [or  definitional  structure  like 
that  in  the  1979  offset  ruling  (44  FR 
3274),  which  has  much  the  same  effect 
as  the  dual  definition].  Under  the  dual 
definition,  the  emissions  from  each 
physical  or  operational  change  are 
gauged  without  regard  to  reductions 
elsewhere  at  the  plant. 

In  the  October  1981  Federal  Register 
document,  EPA  set  forth  its  rationale  for 
allowing  use  of  the  plantwide  definition 
(46  FR  50766-50769).  In  EPA's  view, 
allowing  use  of  the  plantwide  definition 
was  a  reasonable  accommodation  of  the 
conflicting  goals  of  part  D  of  the  Act. 
The  Act  provided  for  reasonable  further 
progress  (RFP)  and  timely  attainment  of 
National  Ambient  Air  Quality  Standards 
(NAAQS),  while  also  allowing  for 
maximum  state  flexibility  and  economic 
growth.  EPA  recognized  that  the 
plantwide  definition  would  bring  fewer 
plant  modifications  into  the 
nonattainment  permitting  process,  but 
emphasized  that  this  generally  would 
not  interfere  with  RFP  and  timely 
attainment  primarily  because  the  states, 
under  the  demands  of  part  D,  eventually 
would  have  adequate  SIPs  in  place.  For 
instance,  EPA  stated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to  be 
required,  deletion  of  the  dual  deHnition 
increases  State  flexibility  without  interfering 
with  timely  attainment  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  (46 
FR  50767  col.  2l. 
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EPA  also  indicated  that  under  the 
plantwide  definition,  new  equipment 
would  still  be  subjected  to  any 
applicable  new  source  performance 
standard  and  that  wholly  new  plants,  as 
well  as  any  modifications  that  resulted 
in  a  significant  net  emissions  increase, 
would  still  be  subject  to  NSR.  Thus, 
EPA  saw  no  signiflcant  disadvantage  in 
the  plantwide  definition  from  the 
environmental  standpoint,  but  the 
advantages  ht}m  the  standpoints  of  state 
flexibility  and  economic  growth.  It 
regarded  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  part  D  plans. 

As  a  result,  EPA  ruled  that  a  state 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
so,  and  it  set  only  one  restriction  on  that 
discretion.  If  a  state  had  speciBcally 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attainment 
strategy  that  EPA  later  approved,  then 
the  state  needed  to  revise  its  attainment 
strategy,  as  necessary  to  accommodate 
reduced  NSR  permitting  under  the 
plantwide  definition  (46  FR  50767  Col. 
2  and  50769  Col.  1). 

In  1984,  the  Supreme  Court  upheld 
EPA's  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  part  D  of  the  Act,  and 
hence,  well  within  EPA's  broad 
discretion.  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council, 
Inc..  104  S.  Ct.  2778  (1984).  Specifically, 
the  Court  agreed  that  the  plantwide 
definition  is  fully  consistent  with  the 
Act's  goal  of  maximizing  state  flexibility 
and  allowing  reasonable  economic 
growth.  Likewise,  the  Court  recognized 
that  EPA  had  advanced  a  reasonable 
explanation  for  its  conclusion  that  the 
plantwide  definition  serves  the  Act's 
environmental  objectives  as  well  [see 
104  S.  Ct.  at  2792).  EPA  today  generally 
reaffirms  the  rationales  stated  in  the 
1981  rulemaking.  Those  rationales  were 
left  undisturbed  by  the  Supreme  Court 
decision. 

The  SDP  revision  EPA  is  approving  in 
this  action  substitutes  a  plantwide 
definition  for  a  dual  definition  in 
Georgia's  existing  NSR  program.  The 
one  nonattainment  area  to  which  this 
program  applies  (the  13-county 
metropolitan  Atlanta  area  for  ozone)  has 
a  part  D  plan  previously  approved  by 
EPA,  but  nevertheless  is  still 
experiencing  violations  of  the  ozone 
NAAQS.  In  response  to  a  1984  SIP  call. 
Georgia  submitted  a  SIP  addressing  the 
nonattainment  situation  on  May  22, 
1985.  Due  to  major  deficiencies  in  the 


submittal  EPA  proposed  disapproval  (52 
FR  26435,  July  14, 1987).  An  updated 
and  revised  SIP  was  later  submitted 
October  1, 1987.  The  SIP  addressed 
many  problems  noted  in  the  earlier 
submittal,  however,  a  few  minor 
problems  still  existed  after  a  detailed 
review  by  EPA.  In  a  letter  to  the  Georgia 
Environmental  Protection  Division 
dated  November  9, 1989,  EPA  identified 
a  few  remaining  minor  Volatile  Organic 
Compound  (VOC)  Reasonably  Available 
Control  Technology  (RACT)  issues  that 
had  to  be  resolved  before  EPA  could 
approve  the  revision.  Georgia  resolved 
these  issues  and  they  have  been 
approved  by  EPA  in  a  Federal  Register 
document  dated  October  13,  1992  (57 
FR  46780).  In  fact  Georgia  has  submitted 
several  revisions  required  by  the 
amended  Act  prior  to  the  attainment  of 
the  NAAQS  by  1999,  the  statutory 
attainment  date  for  serious  ozone 
nonattainment  areas.  Georgia  has 
submitted  revisions  for  VOC  and  NOx 
Reasonable  Available  Control 
Technology,  Stage  II  vapor  recovery, 
clean  fuel  fleet  regulations  and  15% 
VOC  reduction.  These  revisions  will  be 
acted  on  in  subsequent  actions.  The 
State  has  shown  that  in  obtaining  EPA 
approval  of  its  original  part  D  SIP  it  did 
not  rely  on  any  emission  reductions 
from  the  operation  of  its  existing  NSR 
program.  Therefore,  EPA  approves  the 
switch  to  a  plantwide  definition,  in 
accordance  with  its  1981  action. 

Georgia's  plantwide  definition  of 
source  is  consistent  with  the  NSR 
requirements  for  ozone  nonattainment 
areas  in  the  Clean  Air  Act  Amendments 
of  1990.  The  Atlanta  area  is  classified  as 
a  "serious"  ozone  nonattainment  area. 
Therefore,  the  attainment  date  for 
Atlanta  is  now  1999  (see  section  181(a)), 
and  Georgia  must  meet  an  independent 
requirement  to  reduce  VOC  emissions 
by  fifteen  percent  in  the  first  six  years 
after  1990  and  three  percent  per  year 
thereafter  (see  section  182  (b)  and 
(c)(2)(B)).  While  Georgia  must  account 
for  the  impact  of  its  plantwide 
definition  of  source  in  the  attainment 
and  reasonable  further  progress 
demonstrations  it  submits  under  the 
1990  Amendments,  it  is  clear  that 
Congress  anticipated  States  could  use 
the  plantvdde  definition  of  source  when 
devising  such  plans. 

The  1990  Amendments  include 
provisions  regulating  the  application  of 
the  plantwide  definition  of  source, 
including  a  special  rule  for  serious  and 
severe  ozone  nonattainment  areas  for 
determining  "de  minimis"  net  increases 
in  VOC  emissions  from  source 
modifications  (section  182(c)(6)).  It  is 
clear  that  Congress  anticipates  states 
will  often  continue  to  employ  EPA's 


plantwide  definition  of  source  in  ozone 
nonattainment  areas  (except  in  extreme 
areas,  see  section  182(e)(2)),  provided 
the  states  can  also  meet  the  new 
reasonable  further  progress 
requirements  in  the  Act.  In  addition,  it 
is  important  to  note  that  the  1990 
Amendments'  adoption  of  new  future 
attainment  deadlines  for  ozone  has 
mooted  concerns  regarding  the 
approvability  of  a  plantwide  source 
definition  where  a  state  has  additional 
time  to  submit  a  revised  SIP  to  provide 
for  attainment  by  the  revised  deadline. 
As  described  above,  Georgia  has  already 
begun  to  meet  its  obligations  under  the 
1990  Amendments. 

All  of  the  amendments  to  Georgia 
Rules  391-3-1-.01  and  391-3-1-.03  are 
identical  to  or  more  stringent  than 
corresponding  federal  regulations. 
Therefore,  they  will  adequately  protect 
the  NAAQS  and  meet  all  requirements 
of  the  Act. 

Public  Comments 

EPA  received  comments  on  the 
proposed  approval  of  these  SIP 
revisions  from  two  sources.  Both 
commenters  questioned  approval  of  the 
"plantwide"  new  source  definition  for 
nonattainment  areas  without  an 
approved  plan. 

Response  to  Comments 

As  discussed  earlier  in  this  document. 
Georgia's  submission,  including  the 
plantwide  source  definition,  meets  all 
applicable  Federal  regulations  and 
policies.  Further,  the  1990  Amendments 
accommodate  a  plantwide  definition  of 
source  and  provide  revised  attainment 
deadlines.  Finally,  the  State's  previous 
attainment  demonstration  did  not  rely 
on  NSR  reductions  from  the  dual  source 
definition,  and  Georgia  is  making 
reasonable  efforts  to  develop  a  complete 
and  approvable  ozone  SIP  in  accordance 
with  the  1990  Amendments.  Therefore, 
EPA  is  approving  this  SIP  revision. 

Final  Action 

EPA  is  approving  the  aforementioned 
amendments  to  the  Georgia  rules 
submitted  on  December  15, 1986,  and 
November  13,  1992. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  on  May  8, 
1995  unless,  by  April  7, 1995  adverse  or 
critical  comments  are  received. 


If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  May  8, 1995. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8, 1995.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  aqtion. 

The  Act  forbids  EPA.  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
Environmental  Protection  Agency  et  al, 
96  S.Ct.  2518  (1976);  42  U.S.C. 
7410(a)(2)  and  7410(k). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  February  6. 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 
follows: 

§  52.570    Identitication  of  plan. 

***** 

(c)  *  *  * 

(39)  On  December  15, 1986,  and 
November  13, 1992,  the  Georgia 
Department  of  Natural  Resources, 
Environmental  Protection  Division 
submitted  regulations  for  Part  D  New 
Source  Review. 

(i)  Incorporation  by  reference. 
Revisions  to  the  foUovving  Rules  of 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  effective  November  22,  1992: 

(A)  391-3-1-.01  introductory 
paragraph 

(B)391-3-l-.03(8)(c) 

(ii)  Other  material.  Letter  dated 
February  28,  1989,  from  the  Georgia 
Department  of  Natural  Resources,  page 
3  regarding  change  in  operation  of  a 
source. 
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Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Arliansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Arkansas  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program.  The 
SIP  revision  was  submitted  by  the  State 
to  satisfy  the  Federal  mandate,  found  in 
the  Clean  Air  Act  (CAA),  to  ensure  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rationale  for  the  approval 
is  set  forth  in  this  document;  additional 
information  is  available  at  the  address 
indicated  in  the  ADDRESSES  section. 
DATES:  This  final  rule  will  become 
effective  on  May  8,  1995,  unless  adverse 
or  critical  comments  are  received  by 
April  7, 1995.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief  (6T-AP),  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T- 
AP),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460. 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National 
Drive,  Little  Rock.  Arkansas  72209. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Crocker,  Planning  Section  (6T- 
AP),  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7596. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  and  reduce 
the  emissions  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
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necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PRCXJRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  CAA  directs  the  EPA  to  oversee 
these  small  business  assistance 
programs  and  report  to  Congress  on 
their  implementation.  The  requirements 
for  establishing  a  Program  are  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
February  1992,  the  EPA  issued 
"Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
Amendments",  in  order  to  delineate  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  as  a  tool 
to  provide  further  guidance  to  the  States 
on  submitting  acceptable  SIP  revisions. 

The  State  of  Arkansas  submitted  a  SIP 
revision  to  the  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
three  PROGRAM  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  All  areas  in  the  State  are 
classiRed  attainment  for  each  of  the 
NAAQS  pollutants. 

The  Region  used  section  507  of  the 
CAA  and  considered  the  "SIP  Revision 
Approval  Checklist  for  Section  507 
Small  Business  Assistance  Program" 
when  reviewing  the  State  submittal  for 
approvability.  The  SIP  revision, 
discussed  in  detail  in  the  Technical 
Support  Document,  is  briefly  outlined 
below. 

n.  Analysis 

A.  Procedural  Backffvund 

The  State  of  Arkansas  has  met  all  of 
the  requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  Arkansas  Act  251  (Senate  Bill 
347)  enacted  by  the  79th  General 
Assembly  Regular  Session  in  1993  and 
approved  by  the  Governor  on  February 
26, 1993,  provides  authority  for  the 
State  to  establish  a  CAP  for  the 
PROGRAM  as  required  by  Section  507 
of  the  CAA.  The  PROGRAM  is  to  be 


administered  by  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  (ADPC&E),  and  is  intended  to 
help  eligible  small  businesses 
understand  and  comply  with  the  CAA. 
Included  in  the  Act  are  provisions 
creating  a  CAP,  establishing 
membership  and  terms  of  the  CAP,  and 
establishing  CAP  duties. 

The  State  held  a  public  hearing  on 
October  19, 1992,  to  consider  public 
comments  on  the  proposed  PROGRAM, 
which  will  amend  the  Arkansas  SIP  to 
add  a  revision  entitled,  "Arkansas  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  SIP  Revision".  No 
public  comments  were  received  on  the 
PROGRAM.  The  proposed  SIP  revision 
was  adopted  November  5, 1992,  by  the 
Arkansas  Commission  on  Pollution 
Control  and  Ecology.  The  Arkansas 
PROGRAM  was  submitted  to  the  EPA  by 
the  Governor  of  Arkansas  on  November 
6, 1992,  as  a  revision  to  the  Arkansas 
SIP.  Additional  information  (draft 
Arkansas  CAP  legislation)  was 
submitted  on  January  6, 1993.  The 
submittal  was  initially  reviewed  for 
completeness  and  was  determined 
complete  on  January  15, 1993. 
Supplemental  information  (Arkansas 
Act  251)  was  submitted  on  April  23, 
1993.  The  submittal  was  then  reviewed 
for  approvability  by  EPA  Region  6  and 
EPA  headquarters. 

B.  Plan  Requirements 

1.  Small  Business  Assistance  Program 

The  flrst  PROGRAM  element  is  the 
establishment  of  a  SBAP  to  provide 
technical  and  compliance  assistance  to 
small  businesses. 

The  State  has  met  the  first  PROGRAM 
element  by  committing  in  its  SIP 
revision,  sections  (c)  "Small  Business 
Assistance  Program  (SBAP)",  and  (g) 
"Schedule  of  Program  Implementation", 
to  establish  an  SBAP  in  the  Air  Division 
of  the  ADPC&E,  which  meets  the  six 
requirements  set  forth  in  section  507(a). 
(Details  are  presented  in  the  EPA's 
Technical  Support  Document  and  the 
State's  submittal.)  It  will  be 
administered  by  an  SBAP  coordinator  in 
the  Air  Division. 

a.  Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting, 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 


'  A  seventh  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  CAA. 

The  State  nas  met  this  requirement. 
The  SBAP  coordinator  will  be  charged 
'  with  the  duties  of  collecting, 
developing,  and  coordinating 
information  on  compliance  methods 
and  technologies  for  small  business 
stationary  sources.  The  SBAP  will 
include  a  proactive  component  and  a 
reactive  component. 

(i)  Proactive  Component.  The  SBAP 
coordinator  will  be  responsible  for 
operating  the  SBAP  and  will  work  in  the 
Air  Division  of  the  ADPC&E.  Small 
businesses  that  are,  or  vdll  be,  affected 
by  CAA  requirements  wrill  be  placed  in 
a  computer  database.  The  database  will 
contain  information  such  as  the  facility 
address,  environmental  contact,  and 
Standard  Industrial  Classification  code. 
Possible  sources  of  data  for  this  database 
are  the  existing  ADPC&E  data  files  and 
the  Arkansas  Industrial  Development 
Commission  database.  This  system  will 
enable  the  SBAP  to  notify  small 
businesses  of  the  existence  of  the  SBAP 
(through  newsletters)  and  any  new  or 
upcoming  applicable  air  pollution 
requirements  of  the  CAA.  Additionally, 
the  SBAP  coordinator  will  be  available, 
upon  reasonable  request,  to  trade 
associations  or  industry  groups 
representing  small  businesses  for 
seminars  and  workshops. 

(ii)  Reactive  Component.  The  SBAP 
coordinator  will  be  responsible  for 
handling  questions  from  small 
businesses.  The  coordinator  will  act  as 
an  information  clearinghouse,  and  will 
be  responsible  for  making  sure  that 
small  businesses  receive  the  requested 
information  either  by  phone  or  by  mail. 
A  small  library  of  applicable  literature 
will  be  maintained  by  4he  coordinator. 
If  the  coordinator  cannot  supply  the 
requested  information  directly,  he  shall 
be  responsible  for  seeking  out  the 
information  fi-om  other  available 
channels,  such  as  the  Air  Division  staff, 
EPA  technical  support  services 
(including  the  Technology  Transfer 
Network  bulletin  board),  industry 
contacts,  etc.  The  names  and  the  direct 
telephone  numbers  of  the  SBAP 
coordinator  and  Ombudsman  will  be 
published  in  a  newsletter  to  allow  for 
quick  access. 

b.  The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution. 


The  State  has  met  this  requirement. 
The  SBAP  will  address  pollution 
prevention  and  accidental  release 
detection  and  prevention. 

(i)  Pollution  Prevention.  The  SBAP 
coordinator  will  conduct  an  information 
clearinghouse  on  small  business 
pollution  prevention  topics.  Available 
literature  from  the  EPA  Pollution 
Prevention  Office  and  other  sources  will 
be  kept  in  the  SBAP  library.  The 
availability  of  such  information  will  be 
announced  in  newsletters. 

(ii)  Accidental  Release.  The  SBAP 
coordinator  will  conduct  an  information 
clearinghouse  for  prevention,  detection, 
and  monitoring  of  accidental  chemical 
releases.  Basic  information  will  cover 
four  areas:  (1)  Requirements  under  the 
accidental  release  provisions  of  the 
CAA;  (2)  related  requirements  under 
Superfund  Amendments  and 
Reauthorization  Act  title  III;  (3)  the 
Occupational  Safety  and  Health 
Administration  process  safety  standard 
as  required  by  the  CAA;  and  (4)  general 
information  on  prevention  practices  and 
technologies.  EPA  publications  on  this 
subject  matter  shall  be  kept  in  the  SBAP 
library.  The  availability  of  such 
information  will  be  announced  in 
newsletters. 

c.  The  third  requirement  is  to  develop 
a  compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  CAA 
in  a  timely  and  efficient  manner. 

The  State  has  met  this  requirement. 
The  SBAP  coordinator  shall  be 
responsible  for  providing  small 
businesses  with  information  regarding 
applicability  to  CAA  requirements  and 
the  ADPC&E  permitting  process 
(applications,  fees,  enforcement,  etc.) 

a.  The  fourth  requirement  is  to 
develop  adequate  mechanisms  to  assure 
that  small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
CAA  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  CAA. 

The  State  has  met  this  requirement. 
The  SBAP  coordinator  will  be 
responsible  for  notifying  small 
businesses  of  their  rights  under  the 
CAA.  The  SBAP  computer  database 
discussed  above  in  II.B.l.a.  will  be  used 
to  notify  small  businesses  in  a  timely 
manner  of  any  upcoming  regulations 
that  could  potentially  affect  them.  This 
should  give  small  businesses  plenty  of 
time  to  evaluate  comphance  methods  far 
in  advance  of  compliance  dates.  In 
addition,  the  SBAP  coordinator  shall 


operate  an  information  clearinghouse  on 
small  business  "legal  rights"  under  the 
CAA. 

e.  The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  CAA, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  CAA. 

The  State  has  met  this  requirement. 
The  SBAP  will  address  obligations  and 
audits. 

(i)  Obligations.  The  SBAP  coordinator 
will  be  responsible  for  notifying  small 
businesses  of  their  obligations  under  the 
CAA.  The  SBAP  database  and 
newsletters  will  be  used  to  inform  small 
businesses  of  their  obligations. 

(ii)  Audits.  The  SBAP  coordinator 
shall  be  responsible  for  keeping  a  list  of 
qualified  compliance  auditors  for  small 
businesses  to  contact.  This  list  shall 
contain  qualified  ADPC&E  personnel 
and  other  qualified  environmental 
consultants.  Environmental  consultants 
may  be  placed  on  the  qualified  auditors 
list  by  sending  a  written  request  and 
resume  to  the  SBAP  coordinator.  Simple 
complimentary  audits  performed  by 
ADPC&E  personnel  shall  be  done  at  the 
convenience  of  ADPC&E  personnel 
commensurate  with  available  resources, 
and  there  shall  be  no  charge  for  the 
service.  Any  violations  uncovered 
during  an  audit  performed  by  ADPC&E 
persormel  shall  be  dealt  with 
immediately.  Audits  performed  by 
qualified  environmental  consultants 
may  entail  a  fee  (to  be  paid  by  the 
audited  business)  at  the  discretion  of  the 
consultant. 

f.  The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source. 

The  State  has  met  this  requirement. 
Procedures  for  the  permitting  of 
stationary  source  modifications  are 
contained  in  Section  19.4  of  the  State 
Implementation  Plan.  No  such  request 
for  permit  modification  shall  be  granted 
unless  it  meets  all  applicable  State  and 
Federal  requirements.  AppHcation 
processing  priority,  to  the  extent 
practicable,  will  be  given  to  applications 
requesting  modifications  necessary  to 
achieve  compliance  with  applicable 
regulations. 


2.  Ombudsman 

The  second  PROGRAM  element  is  the 
establishment  of  a  State  Small  Business 
Ombudsman  to  represent  the  interests  of 
small  businesses  in  the  regulatory 
process.  Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources. 

The  State  has  met  this  requirement  by 
committing  to  establish  (prior  to 
November  1994)  a  dedicated  Small 
Business  Ombudsman  Office  within  the  - 
ADPC&E,  as  stated  in  section  (d) 
"Ombudsman"  of  its  SIP  revision.  The 
Ombudsman  Office  will  not  be  within 
the  Air  Division,  but  will  be  within  the 
agency.  Thus,  the  Ombudsman's  Office 
is  going  to  be  separate  from  the  air 
quality  regulatory  branch  of  the  State 
agency,  and  therefore  can  be  an 
indep>endent  advocate  for  small 
businesses.  The  Ombudsman  position 
will  be  filled  prior  to  November  15, 
1994.  The  Ombudsman  Office  will  have 
sufficient  resources  to  discharge  its 
duties  effectively. 

The  Ombudsman  will  have  access  to 
the  Governor's  office,  the  Director  of  the 
ADPC&E,  and  to  other  State  agencies. 
He  will  have  the  ability  to  informally 
request  information  from  other  State 
agencies,  and  to  formally  obtain 
information  from  other  agencies  through 
the  Governor's  office.  The  Ombudsman, 
through  the  Director,  will  have  a 
channel  for  proposing  legislation  or 
administrative  action  necessary  to  assist 
eligible  small  businesses. 

3.  Compliance  Advisory  Panel  (CAP) 

The  third  PROGRAM  element  is  the 
creation  of  a  CAP  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  Section  507(e)  requires  the  State 
to  establish  a  CAP  that  must  include 
two  members  selected  by  the  Governor 
who  are  not  owTiers  or  representatives  of 
owners  of  small  businesses:  four 
members  selected  by  the  State 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP,  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered,  and 
the  degree  and  severity  of  enforcement 
actions:  (2)  to  periodically  report  to  the 
EPA  concerning  the  SBAP's  adherence 
to  the  principles  of  the  Paperwork 
Reduction  Act,  the  Equal  Access  to 
Justice  Act,  and  the  Regulatory 


UMI 


12694       Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  45  /  Wednesday.  March  8,  1995  /  Rules  and  Regulations       12695 


Flexibility  Act  2;  (3)  to  review  and 
assure  that  information  for  small 
business  stationary  sources  is  easily 
understandable;  and  (4)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP. 

The  State  has  met  these  requirements: 
(A)  By  enacting  the  State  law  creating 
the  CAP  and  providing  it  with  the 
enumerated  responsibilities;  and  (B)  by 
committing  to  appoint  members  to  the 
Panel  by  November  1994.  Sections  1.-2. 
of  Arkansas  Act  251  of  1993  creates  the 
State  Compliance  Advisory  Panel  with 
responsibilities  consistent  with  the 
requirements  in  title  V  of  the  Federal 
CAA  and  specifies  the  panel's  make-up, 
qualifications^  terms,  and  duties. 
Adequate  support  sources  and  sufficient 
resources  to  conduct  business  will  be 
provided  to  the  Panel  by  the  ADPC&E 
through  the  SBAP  administered  by  the 
Air  Division,  which  shall  serve  as 
secretariat  to  the  Panel.  Section  2.  of  Act 
251  (i.e..  Arkansas  Code  8—4- 
314(1)(A)(4))  authorizes  the  SBAP  to 
serve  as  the  secretariat  to  the  Panel. 
Details  of  these  commitments  to  appoint 
the  members  of  the  CAP  as  stated  above, 
and  to  designate  to  the  CAP  the  four 
responsibilities  listed  in  the  CAA,  are 
discussed  in  section  (e)  "Compliance 
Advisory  Panel"  of  its  SIP  revision. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Arkansas  has  established 
a  mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  Program,  including 
an  evaluation  of  a  source's  eligibility 
using  the  criteria  in  section  507(c)(l)'of 
the  CAA.  This  mechanism  is  contained 
in  the  State's  narrative  SIP  revision, 
section  (b)  entitled  "Eligibility  and 
Program  Scope". 

The  State  of  Arkansas  has  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  do  not  meet 


2  Section  507(e)(1)(B)  of  the  CAA  requires  the 
CAP  to  report  on  the  compliance  of  the  SBAP  with 
these  three  Federal  statutes.  However,  since  State 
agencies  are  not  required  to  comply  with  them,  the 
EPA  believes  that  the  State  PROGRAM  must  merely 
require  the  CAP  to  report  on  whether  the  SBAP  is 
adhering  to  the  general  principles  of  these  Federal 
statutes. 


the  provisions  of  sections  507(c)(1)  (C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants. 

The  State  has  also  provided  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
hearing,  of  any  category  or  subcategory 
of  sources  that  the  State  determines  to 
have  sufficient  technical  and  financial 
capabilities  to  meet  the  requirements  of 
the  CAA. 

III.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Arkansas  for  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program. 

The  State  of  Arkansas  has  submitted 
a  SIP  revision  for  establishing  each  of 
the  required  PROGRAM  elements 
required  by  section  507  of  the  CAA.  The 
EPA  has  reviewed  this  revision  to  the 
Arkansas  SIP  and  is  approving  it  as 
submitted  because  the  State's 
PROGRAM  meets  the  requirements  of 
section  507  of  the  CAA.  The  SIP 
includes  a  schedule  of  implementation 
which  commits  the  State  to  have  all 
three  principal  PROGRAM  elements 
fully  implemented  by  November  15, 
1994.  SIP  schedule  implementation 
milestones  are  being  tracked  and 
monitored  by  the  Region  as  part  of  the 
State's  normal  Program  review. 
Currently,  the  State  has  selected  and 
staffed  the  SBAP  coordinator  and 
initiated  the  SBAP  (i.e.,  in  the  Air 
Division  of  the  ADPC&E),  designated  the 
State  Office  to  serve  as  Small  Business 
Ombudsman,  hired  the  Ombudsman  in 
November  1993,  and  created  a  CAP  (and 
begun  appointing  its  members). 

The  ET*A  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Thus, 
today's  direct  final  action  will  be 
effective  May  8, 1995  unless,  by  April 
7, 1995,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 


based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  8, 1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

By  this  action,  the  EPA  is  approving 
a  State  program  created  for  the  purpose 
of  assisting  small  businesses  in 
complying  with  existing  statutory  and 
regulatory  requirements.  The  program 
being  approved  in  this  action  does  not 
impose  any  new  regulatory  burden  on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
take  advantage  of  assistance  provided  by 
the  State.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certiiy  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Small  business  assistance 
program. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Arkansas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  January  24, 1995. 
William  B.  Hathaway, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  E— Arkansas 

2.  Section  52.170  is  amended  by 
adding  paragraph  (c)(31)  to  read  as 
follows: 

§  52.170    Identification  of  plan. 

***** 

(c)  *  *  * 

(31)  The  State  is  required  to 
implement  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GRAM)  as  specified  in  the  plan 
revision  submitted  by  the  Governor  on 
November  6, 1992.  This  plan  submittal, 
as  adopted  by  the  Arkansas  Commission 
on  Pollution  Control  and  Ecology  on 
November  5, 1992,  was  developed  in 
accordance  with  section  507  of  the 
Clean  Air  Act.  On  April  23, 1993,  the 
Governor  submitted  Act  251  of  1993 
which  establishes  the  Compliance 
Advisory  Panel  (CAP)  for  the 
PROGRAM. 

(i)  Incorporation  by  reference. 

(A)  Act  251  of  1993  approved  by  the 
Governor  on  February  26,  1993. 
Included  in  this  Act  are  provisions 
creating  a  CAP,  establishing] 
membership  of  the  CAP,  and  addressing 
the  responsibilities  and  a  '  -es  of  the 
CAP. 


(B)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Minute  Order  No. 
92-81,  adopted  November  5, 1992. 

(ii)  Additional  material. 

(A)  Revision  entitled,  "Arkansas 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  SIP 
Revision",  adopted  November  5, 1992. 

(B)  Legal  opinion  letter  dated 
November  5, 1992,  horn  Steve  Weaver, 
Chief  Counsel,  Arkansas  Department  of 
Pollution  Control  and  Ecology, 
regarding  legality  of  Commission 
teleconference  meeting, 

3.  Section  52.183  is  added  to  subpart 
E  to  read  as  follows: 

§  52. 1 83    Small  business  assistance 
program. 

The  Governor  of  Arkansas  submitted 
on  November  6, 1992,  a  plan  revision  to 
develop  and  implement  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM)  to 
meet  the  requirements  of  section  507  of 
the  Clean  Air  Act  by  November  15, 
1994.  The  plan  commits  to  provide 
technical  and  compliance  assistance  to 
small  businesses,  hire  an  Ombudsman 
to  serve  as  an  independent  advocate  for 
small  businesses,  and  establish  a 
Compliance  Advisory  Panel  to  advise 
the  program  and  report  to  the  EPA  on 
the  program's  effectiveness.  On  April 
23, 1993,  the  Governor  submitted  Act 
251  of  1993  which  establishes  the 
Compliance  Advisory  Panel  for  the 
PROGRAM. 
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40  CFR  Part  52 
PN3»-3-«715;  FRL-«158-1] 

Approval  and  Incorporation  of 
Employee  Commute  Option  Program  in 
the  State  Implementation  Plan;  Indiana 

agency:  Er"'ro:'-nental  Protection 

Agency 

ACTION;  Final  rule. 

SUMMARY:  On  August  18,  1994,  the 
T.'nited  States  Environmental  Protection 
A',4-.ncy  (USEPA)  approved  the 
Employee  Commute  Options  (ECO) 
regulation  for  Lake  and  Porter  Counties, 
Indiana.  On  the  same  day  (August  18, 
1994).  a  proposed  rule  was  also 
published  which  established  a  30-day 
public  comment  period  noting  that,  if 
ad\'erse  comments  were  received 
regarding  the  direct  final  rule,  the 
USEPA  would  withdraw  the  direct  final 
rule  and  pubHsh  an  additional  final  rule 
to  address  the  public  comments. 


Adverse  comments  were  received 
during  the  public  comment  period  from 
the  Indiana  Chamber  of  Commerce,  the 
Northwest  Indiana  Forum,  three  affected 
employers,  three  motorcycle 
associations,  and  three  individuals.  This 
final  rule  summarizes  these  comments 
and  USEPA's  responses  and  finalizes 
the  approval  of  the  ECO  program  for 
Lake  and  Porter  Counties. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  April  7, 1995. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  USEPA's 
responses  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone 
Jessica  Radolf  at  (312)  886-3198  before 
visiting  the  Region  5  Office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
room  1500.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Radolf,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  .\gency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Number  (312)  886- 
3198. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  ECO  regulations  (326  Indiana 
Administrative  Code  Article  19) 
discussed  in  this  rule  were  submitted  on 
February  25,  1994,  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  for  the  severe 
ozone  nonattainment  area  that  includes 
Lake  and  Porter  Counties.  These  rules 
were  submitted  to  satisfy  section 
182(d)(1)(b)  of  the  Clean  Air  Act  (Act) 
which  requires  that  employers  in  severe 
ozone  nonattainment  areas  with  100  or 
more  employees  at  a  worksite 
participate  in  a  trip  reduction  program. 
On  August  18, 1994  (59  FR  42506)  the 
USEPA  approved  the  ECO  regulation  as 
a  revision  to  the  Indiana  ozone  SIP.  (For 
further  information  refer  to  the  August 
18,  1994,  final  rule.)  Because  adverse 
comments  were  received  regarding  the 
direct  final  rule,  USEPA  removed  the 
direct  final  rule  on  November  7,  1994 
(59  FR  55368).  This  final  rule  addresses 
the  comments  which  were  received 
during  the  public  comment  period  and 
announces  USEPA's  final  action  on  the 
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ECO  regulation  for  Lake  and  Porter 
Counties. 

II.  Public  Comments  and  USEPA 
Responses 

Comment 

Several  commenters  believe  that 
employees  will  be  forced  to  change  their 
commuting  habits.  Employees  note  that 
driving  is  a  privilege  and  that  the 
USEPA  is  trying  to  take  it  away  with  the 
ECO  program.  There  is  concern  that 
employees  will  face  substantial 
penalties  if  they  do  not  meet  the  ECO 
regulations.  Employers  believe  they  will 
be  required  to  force  their  employees  to 
change  their  commuting  habits.  The 
employers  note  that  ECO  will  create 
opportunities  for  legal  challenges  from 
angry  employees  against  employers  put 
in  the  position  of  infringing  on 
employee's  commuting  choices  and 
personal  schedules. 

USEPA  Response 

There  is  nothing  in  the  Act  that  would 
force  an  employee  to  change  commuting 
habits.  The  Act  requires  employers  to 
provide  incentives  to  employees  so  that 
employees  may  choose  alternatives  to 
driving  alone.  The  Act  gives  employers 
flexibility  to  use  any  incentives  they 
choose  to  promote  compressed  work 
weeks,  mass  transit,  vanpools,  carpools, 
telecommuting,  bicycling,  and  walking. 
An  employee  may  accept  or  reject  an 
employer's  incentives  to  stop  driving 
alone  to  work. 

Many  employees  will  benefit  from  the 
ECO  program.  Coordinated  ridesharing 
programs  will  facilitate  carpooling  and 
vanpooling  that  can  reduce  employee 
stress  and  save  employees  money. 
Efforts  by  employers  to  support 
coordinated  transportation  planning  at 
the  regional  level  may  improve 
transportation  services,  such  as  added 
bus  routes,  so  that  employees  will  have 
more  choices  in  how  they  get  to  work. 
Guaranteed  ride  home  programs  have 
been  found  to  cost  employers  very  little 
and  provide  assurance  to  employees 
who  do  not  drive  to  work  that  their 
transportation  needs  can  be  met  in  case 
an  emergency  arises. 

Consequently,  the  privilege  of  driving 
is  not  being  taken  away  with  the  ECO 
program  and  employees  will  not  face 
penalties  for  not  meeting  the  ECO 
requirements.  Employees  will 
voluntarily  decide  whether  or  not  to 
change  their  commuting  habits. 
Conversely,  employers  will  not  be 
required  to  force  their  employees  to 
change  their  commuting  habits. 
Employers  will  develop  a  program  of 
incentives  with  the  goal  of  influencing 


their  employees  to  voluntarily  decide  to 
commute  differently. 

Comment 

One  commenter  objects  to  the  need 
for  an  ECO  program  since  new  cars  are 
built  to  be  much  cleaner.  The 
commenter  notes  that  if  the  ECO 
program  goes  into  affect,  money 
developing  these  cleaner  cars  will  have 
been  wasted  since  people  can't  drive  the 
clean  cars. 

USEPA  Response 

The  Act  requires  implementation  of 
an  ECO  program  in  those  areas  that  have 
been  classified  as  severe  or  extreme 
nonattainment  for  ozone  or  serious 
nonattainment  for  carbon  monoxide. 
Fourteen  areas  in  eleven  States, 
including  Lake  and  Porter  Counties  in 
Northwest  Indiana,  must  implement  an 
ECO  program. 

These  severe  and  extreme  ozone 
nonattainment  areas  will  have  to  reduce 
emissions  by  a  very  large  amount  to 
achieve  the  health-based  ambient  air 
quality  standard  for  ozone.  A  study 
currently  being  conducted  for  the 
Chicago,  Milwaukee,  and  Northwest 
Indiana  areas  by  the  Lake  Michigan  Air 
Directors  Consortium  and  the  States  of 
Indiana,  Illinois,  Wisconsin,  and 
Michigan  indicates  that  current  levels  of 
emissions,  considering  grov^h,  will 
need  to  be  reduced  by  as  much  as  40  to 
60  percent,  or  more  to  achieve 
attainment  of  the  ozone  air  quality 
standard  by  the  year  2007. 
Implementation  of  numerous  control 
measures  for  stationary,  area,  and 
mobile  sources  of  emissions  will  have  to 
occur  to  achieve  this  percentage 
reduction.  Mobile  sources,  which 
include  automobiles,  account  for  almost 
47  percent  of  the  ozone  pollution  in 
Northwest  Indiana. 

The  growth  in  the  use  of  automobiles 
is  one  of  the  primary  reasons  it  has  been 
difficult  to  achieve  better  ozone  air 
quality.  Vehicle  miles  traveled  have 
experienced  a  growth  rate  over  the  past 
25  years  which  is  nearly  three  times  the 
rate  of  the  population  grovrth.  While 
hundreds  of  milUons  of  dollars  have 
been  invested  over  the  past  25  years  to 
reduce  vehicle  emissions  by  applying 
good  technology  to  both  the  vehicles 
and  the  fuel,  it  is  predicted  that  the 
growth  in  total  emissions  due  to 
continued  growth  in  vehicle  miles ' 
traveled  may  eventually  outweigh  those 
gains. 

The  ECO  program  is  part  of  the  Act's 
strategy  to  address  the  growth  in  vehicle 
miles  traveled.  The  purpose  of  the  ECO 
program  is  to  reduce  air  pollution 
caused  by  vehicle  traffic  and  congestion 
through  reductions  in  the  number  of 


work-related  drive-alone  trips.  Although 
work-related  commute  travel  is  only 
about  a  third  of  all  travel,  it  is  uniquely 
suited  to  promote  alternatives  to  single 
occupant  vehicle  travel.  There  are 
concentrations  of  people  going  to  the 
same  place  at  the  same  time  who  can 
share  rides.  The  ECO  program  was 
mandated  by  Congress  because  Congress 
believes  there  is  a  need  to  address  how 
people  travel  as  a  part  of  the  solution  to 
cleaning  the  air  and  reducing  travel 
congestion. 

Therefore,  even  though  new  cars  are 
built  to  be  much  cleaner,  there  is  a  need 
for  ECO  and  the  money  spent  to  develop 
cleaner  cars  will  not  have  been  wasted. 
The  ECO  is  a  means  to  reduce,  not 
eliminate,  automobile  usage  and,  thus, 
maintain  the  emission  reduction 
benefits  derived  from  cleaner  cars. 

Comment 

One  commenter  opposes  ECO  as  a 
"band-aid"  solution  to  the  ozone 
problem.  The  commenter  notes  that  the 
appropriate  approach  is  for  the  Federal 
Government  to  mandate  that  the 
automobile  manufacturers  produce 
more  natural  gas  powered  vehicles.  The 
commenter  points  out  that  natural  gas  is 
plentiful  in  this  country,  inexpensive 
and  clean  burning,  and  that  the 
technology  exists.  The  commenter  notes 
that  all  that  is  needed  is  to  make  natural 
gas  available  to  the  consumer.  The 
commenter  suggests  that  the  phase-in  of 
natural  gas  vehicles  should  begin  now, 
so  future  generations  naturally  have  that 
option. 

USEPA  Response 

A  major  goal  of  the  Act  is  to  promote 
vehicles  that  pollute  less  than 
conventional  gasoHne  powered  vehicles 
or  not  at  all.  Act  initiatives  include 
promotion  of  natural  gas  vehicles  which 
are  recognized  as  an  available  and  clean 
technology. 

The  Clean  Fuel  Fleet  (CFF)  (section 
246)  program  explicitly  addresses  the 
phase-in  of  lower  emitting  vehicles  and 
trucks  beginning  in  model  year  (MY) 
1998  for  fleets  of  10  or  more  vehicles, 
that  are  either  centrally  fueled  or 
determined  to  be  "capable"  of  being 
centrally  fueled,  and  which  are  located 
or  primarily  operated  in  an  affected 
nonattainment  area.  The  CFF  program 
will  require  that  specified  percentages 
of  a  covered  fleet  operator's  new  vehicle 
acquisitions  in  a  given  model  year 
consist  of  low  emitting  vehicles.  The 
light-duty  clean  fuel  vehicle  (up  to 
8,500  pounds  GVWR)  phase-in 
requirements  are  30  percent  in  MY 
1998,  50  percent  in  MY  1999,  and  70 
percent  thereafter.  The  heavy-duty  clean 
fuel  vehicle  (8,500  to  26,000  pounds 


GVWR)  phase-in  requirement  is  50 
percent  each  year  starting  in  MY  1998. 
Fleet  owners  will  receive  emission 
credits  for  purchasing  ultra  low  emitting 
vehicles. 

USEPA  ECO  guidance  issued  on 
December  17, 1992,  recognizes  the 
importance  of  encouraging  the  use  of 
vehicles  operated  by  means  other  than 
a  gasoline  or  diesel  operated  internal 
combustion  engine.  For  the  purpose  of 
calculating  the  average  passenger 
occupancy  (APO),  States  may  develop 
factors  to  be  applied  to  the  vehicle 
count  which  would  reflect  the  lower 
emission  levels  from  alternatively 
fueled  vehicles  that  include  natural  gas 
vehicles. 

Comment 

Several  commenters  believe  the 
program  will  result  in  great  costs  to  area 
ECO  employers,  but  will  not  result  in 
any  environmental  benefits.  The 
commenters  cite  that  the  results  of  an 
ECO  pilot  project  in  Northwest  Indiana 
show  that  despite  great  expense  and 
sincere  effort  to  make  the  program 
successful,  employees  simply  were  not 
responding. 

USEPA  Response 

As  discussed  above,  the  ECO  program 
is  part  of  the  Act's  strategy  for 
addressing  the  growth  in  vehicle  miles 
traveled.  Congress  mandated  ECO  as  a 
starting  point  for  changing  travel 
behavior  so  air  quality  problems 
associated  with  single-occupancy 
automobiles  usage  can  be  solved.  The 
program  should  not  be  thought  of  as  a 
short-term  effort.  It  is  really  the 
beginning  of  a  ten-  or  twenty-year  effort 
to  expand  employees'  choices  and 
opportunities  for  travel.  The  funding 
provisions  of  the  Intermodal  Surface 
Transportation  and  Efficiency  Act  make 
it  possible  for  Federal  dollars  to  be  used 
for  public  transportation  projects  which 
can  support  ECO  long-term  goals.  The 
USEPA  believes  that  the  ECO  program 
will  play  a  significant  role  in  making 
people  aware  of  how  they  travel  and 
this  awareness  will  eventually  extend 
beyond  work-related  trips  to  trips  taken 
throughout  the  day.  This  awareness  will 
have  important  implications  related  to 
traffic  congestion,  air  quality,  climate 
change  and  energy  usage. 

The  results  of  the  ECO  pilot  project 
cannot  be  used  to  substantiate  claims 
that  ECO  will  not  work  in  Indiana. 
Employer  plans  only  began  to  be 
implemented  in  the  late  spring  of  1994 
and  there  has  not  been  enough  time  to 
evaluate  effectiveness  or  costs.  In 
addition,  participants  in  the  ECO  pilot 
project  were  not  required  to  develop  the 
full  scale  compliance  plans  that  will  be 


required  when  the  program  is  fully 
implemented. 

Comment 

Several  commenters  address  the 
unlikely  success  of  carpooling  in 
Northwest  Indiana.  The  commenters 
note  that  employees  of  any  one 
company  are  spread  out  over  a  wide 
geographic  area,  and  many  worksites 
have  multiple  shifts  beginning  during 
the  peak  travel  period  of  6:00  a.m.  to 
10:00  a.m.  The  commenters  also  discuss 
that  the  nature  of  their  work  requires 
that  employees  have  use  of  their  car  at 
all  times.  The  commenters  note  that 
they  often  do  errands  on  the  way  to  and 
from  work,  such  as  taking  children  to 
and  from  daycare,  and  are  concerned 
about  handling  a  family  emergency  that 
may  occur  in  the  middle  of  tht  day. 

USEPA  Response 

Carpooling  and  vanpooling  will  be 
important  elements  of  many  ECO 
programs.  While  there  will  always  be 
employees  that  cannot  carpool  because 
of  individual  needs,  there  will  be  many 
employees  that  will  be  able  to  carpool. 
Moreover,  the  needs  of  commuters  will 
change  over  time.  For  example, 
employees  that  must  drop  children  off 
at  daycare  currently  may  be  able  to 
carpool  in  the  future  when  their 
children  are  older.  The  ECO  program 
provides  an  opportunity  to  establish 
commuting  options,  such  as  carpooling, 
public  transit  or  other  alternatives,  to 
meet  future  commuting  needs. 

Employers  cannot  determine  that 
their  employees  are  spread  out  over  too 
wide  a  geographic  area  for  carpooling  to 
succeed  until  they  have  conducted  their 
APO  surveys  that  include  employee 
locations  and  attitudes.  Even  if 
employees  are  spread  out  over  a  large 
area,  there  may  be  small  pockets  of 
employees  willing  to  carpool.  In 
addition,  more  employers  in  close 
proximity  may  operate  cooperative 
carpooling  programs  in  which  their 
employees  would  be  given  the 
opportunity  to  carpool  together. 

The  potential  success  oi  carpooling  in 
any  area  will  largely  be  determined  by 
the  amount  of  effort  by  employers  to 
provide  educational  programs  and 
measures  that  support  ridesharing. 
Guaranteed  ride  home  programs  provide 
assurance  to  employees  who  do  not 
drive  to  work  that  their  transportation 
needs  can  be  met  in  case  of  a  midday 
emergency.  All  of  the  participating 
employers  in  the  Northwest  Indiana 
ECO  pilot  project  have  included  a 
guaranteed  ride  home  program  in  their 
compliance  plan.  Employers  may  also 
establish  on-site  amenities  that  will 
make  it  less  necessary  for  employees  to 


have  their  own  vehicle,  including 
automatic  teller  machines,  cafeterias, 
and  daycare  facilities. 

Other  support  measures  for 
carpooling  include:  offering  preferential 
or  subsidized  parking  for  carpools  and 
vanpools;  charging  drive  alones  for 
parking;  cashing  out  parking  with  cash 
equivalents  to  free  parking;  sponsoring 
or  subsidizing  carpools  and  vanpools; 
providing  comprehensive  rideshare 
matching  services;  subsidizing  shuttles 
during  midday  to  local  shopping  areas; 
and  providing  company-owned  vehicles 
for  ridesharing. 

Several  alternative  measures  would 
address  the  concern  over  multiple  shifts 
during  the  peak  travel  period.  The  ECO 
can  be  looked  at  as  an  opportunity  for 
employers  to  reevaluate  how  they  do 
business.  At  some  worksites,  it  may  be 
possible  to  reschedule  shifts  by 
reducing  the  number  of  starting  times  to 
consolidate  the  number  of  employees 
arriving  at  worksites  at  the  same  times. 
Other  alternatives  include  changing 
work  schedules  to  accommodate 
compressed  work  weeks  in  which 
employees  work  longer  shifts  over  fewer 
days.  This  gives  employers  the 
opportunity  to  offer  their  employees 
more  favorable  schedules  such  as  four 
day  work  weeks  and  three-day 
weekends.  Some  employers  may  want  to 
allow  certain  employees  to 
telecommute,  or  work  at  home,  one  or 
two  days  a  week. 

Employers  can  also  adopt  incentive 
programs  to  encourage  employees  to  use 
public  transit  if  it  is  available.  Where 
public  transit  is  not  available, 
employers  may  want  to  turn  to  the 
private  sector  and  sponsor  subscription 
bus  services.  Employers  can  also 
improve  facilities  to  promote  bicycle 
use  and  walking  options. 

Comment 

Several  commenters  object  that  the 
ECO  program  is  required  all  year  long, 
although  the  ozone  season  is  only  April 
through  October.  The  commenters  note 
that  high  ozone  levels  typically  are 
recorded  only  during  exceptionally  hot 
and  dry  periods  in  June,  July  or  August. 

USEPA  Response 

The  ozone  season  in  Indiana  is  April 
through  September,  not  October. 
However,  excessive  driving  of  single 
occupied  vehicles  during  the  6  a.m.  to 
10  a.m.  peak  commuting  period  and  the 
resulting  traffic  congestion  occurs  all 
year  long.  Indiana  chose  to  implement 
its  ECO  program  on  an  annual  basis 
because  the  State  believes  it  would  be 
difficult  to  change  commuting  habits, 
such  as  reforming  carpools,  just  in  the 
spring  and  summer.  The  State  believes 
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it  makes  financial  sense,  as  well  as 
practical  sense,  to  implement  several  of 
the  alternative  commuting  measures  on 
a  year-round  basis,  thereby  avoiding 
continual  start-up  costs  and  the  initial 
resistance  of  commuters  to  changing 
their  commuting  habits. 

Comment 

Several  commenters  note  that  high 
ozone  levels  have  been  recorded  only  in 
one  urbanized  area  of  Lake  County  and 
no  monitoring  data  exist  to  justify 
expansion  of  the  ECO  program  to  all  of 
Lake  County  or  any  of  Porter  County. 

USEPA  Response 

Lake  and  Porter  Counties,  Indiana  are 
part  of  the  Chicago  consolidated 
metropolitan  statistical  area  (CMSA)  as 
determined  by  the  census  bureau. 
Section  107(d){4)(A)(iv)of  the  Act 
requires  that  the  boundaries  of  any 
ozone  nonattainment  area  classiHed  as 
serious,  severe,  or  extreme  by  operation 
of  law  include  the  entire  CMSA. 
Congress  thus  ensured  that  the  entire 
area  contributing  ozone  forming 
pollutants  would  be  included  in  the 
nonattainment  area.  The  inherent  nature 
of  ozone  formation  is  that  volatile 
organic  compounds  and  oxides  of 
nitrogen  are  emitted  in  one  area  and 
carried  downwind  while  reacting  in  the 
presence  of  sunlight  to  form  ozone. 
Thus,  the  highest  concentrations  of 
ozone  are  not  necessarily  experienced  in 
the  area  producing  the  greatest  amount 
of  pollutants  but  instead  the  highest 
ozone  readings  may  be  recorded  many 
miles  downwind. 

Section  181(a)  of  the  Act  also  requires 
that  the  years  to  consider  when 
determining  the  classification  of  an  area 
were  to  be  the  years  1987  to  1989.  In  the 
case  of  Lake  and  Porter  Counties,  the 
monitoring  site  at  Ogden  Dunes  in 
Porter  County  recorded  4  days  during 
1987, 10  days  during  1988,  and  0  days 
during  1989,  with  ozone  exceeding  the 
National  Ambient  Air  QuaUty  Standard 
(NAAQS).  The  highest  1-hour  ozone 
level  at  the  Ogden  Dunes  site  was 
during  1988  and  was  0.192  parts  per 
million  (ppm).  Ttie  monitoring  site  in 
Lake  County  with  the  most  ozone 
exceedances  during  this  time  period 
was  in  Hammond,  Indiana  which 
recorded  1  exceedance  day  during  1987, 
5  days  during  1988,  and  0  days  during 
1989.  The  highest  1-hour  ozone 
concentration  was  0.186  ppm.  However, 
the  sites  in  Lake  and  Porter  Counties 
were  not  the  highest  sites  in  the  CMSA. 
The  monitoring  site  with  the  highest 
recorded  ozone  levels  in  the  CMSA  is 
located  in  Kenosha  County,  Wisconsin. 
This  site  recorded  18  days  during  1988 
that  exceeded  the  ozone  NAAQS  with 


the  highest  concentrations  being  0.222, 
0.193,  0.190  and  0.187  ppm.  Thus,  this 
site  was  used  as  the  "design  value"  site 
and  determined  the  classiHcation  of  the 
entire  CMSA,  as  required  by  the  Act. 

Therefore,  the  entire  Chicago  CMSA 
is,  by  operation  of  law,  classifled  as  a 
severe  ozone  nonattainment  area  and 
the  Act  requires  that  all  counties  in  the 
area  must  be  included  in  the  ECO 
program. 

Comment 

Several  commenters  are  concerned 
that  employer  monitoring  of  the  success 
of  ECO  plans  cannot  be  determined  with 
any  degree  of  accuracy.  The  commenters 
note  that  employer  monitoring  is 
unreasonable  and  requires  resources 
unavailable  to  most  employers. 

USEPA  Response 

■  Employers  in  Northwest  Indiana  will 
be  required  to  evaluate  the  success  of 
their  ECO  program  1  year  after  the 
initial  plan  submittal  and  annually 
thereafter.  Employers  will  be  required  to 
resurvey  their  employees  to  calculate 
the  APO  attained.  The  survey  and 
survey  methods  will  be  the  same  as  the 
initial  survey  conducted,  insuring 
consistency  between  surveys. 
Employers  will  receive  computer 
software  developed  by  Purdue 
University — Calumet  to  electronically 
calculate  the  APO  and  do  cross- 
tabulations. 

During  the  year,  employers  can 
monitor  participation  in  their  programs 
to  determine  participation  levels  and 
whether  there  is  a  need  to  make 
program  modifications.  A  variety  of 
methods  that  are  not  beyond  the  means 
of  Northwest  Indiana  employers  can  be 
used  to  monitor  employee  participation, 
including  but  not  limited  too: 
registering  program  participants; 
monitoring  preferential  parking;  having 
supervisors  complete  weekly  reporting 
forms;  having  employees  complete 
weekly  self-reporting  forms;  and 
conducting  periodic  surveys.  The  degree 
of  accuracy  in  monitoring  will  be 
determined  by  the  honesty  of  employees 
reporting  how  they  are  commuting. 
Since  employees  are  not  facing  any 
penalties  for  not  participating  in  an 
employer's  program,  there  should  be 
little  incentive  to  be  untruthful. 

Comment 

Several  commenters  are  concerned 
that  Northwest  Indiana  does  not  have  a 
regional  public  transportation  system  in 
place.  As  such,  most  area  employers  do 
not  have  the  option  of  encouraging  or 
providing  fmancial  incentives  to  their 
employees  to  use  transit.  In  addition, 
commenters  note  their  concern  over 


potential  safety  problems  from  their 
employees  using  transit  in  high  crime 
areas  or  walking  several  blocks  along 
dark  roads  from  bus  stops. 

USEPA  Response 

ECO  provides  an  opportunity  for 
employers  to  get  involved  in  regional 
transportation  planning  issues.  The 
Northwest  Indiana  Regional  Planning 
Commission  has  proposed  extensive 
improvements  in  the  transportation 
network  in  Lake  and  Porter  Counties. 
The  Indiana  Transportation  Association, 
the  statewide  organization  of  public  and 
private  transit  providers,  is  working 
with  local  transit  agencies  and  state 
representatives  to  develop  a  legislative 
initiative  for  funding  transit 
improvements  statewide,  including 
Lake  and  Porter  Counties. 

There  are  full-scale  public  transit 
systems  in  place  in  the  cities  of 
Hammond  and  Gary  and  a  small  transit 
system  in  the  city  of  East  Chicago  that 
can  provide  alternatives  for  employees. 
Hammond  Transit  has  recently 
extended  its  bus  service  on  Calumet 
Avenue  into  the  towm  of  Munster.  There 
are  also  a  number  of  private  transit 
companies  willing  to  work  with 
employers  subject  to  ECO  to  provide 
subscription  bus  services. 

The  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  provision  of  the 
Intermodal  Surface  Transportation  and 
Efficiency  Act  (ISTEA)  is  providing 
money  that  is  enabling  the  transit 
agencies  in  Northwest  Indiana  to 
provide  expanded  service.  These  funds 
have  enabled  the  region  to  launch  a  tri- 
city  link-up  pilot  project  which  involves 
the  interconnection  of  bus  services 
between  the  central  business  districts  of 
Gary,  East  Chicago,  and  Hammond.  This 
pilot  project  has  proven  extremely 
successful  and  will  most  likely  be 
continued.  The  city  of  Gary  has  been 
doing  a  study  of  expanding  transit 
service  into  the  cities  of  Griffin, 
Highland,  and  Munster  and  linking  up 
with  the  Hammond  transit  service  in 
Munster.  Gary  Transit  has  recently 
submitted  a  proposal  for  CMAQ  funds 
to  run  a  pilot  of  the  actual  service.  In 
addition,  several  new  park-and-ride 
facilities,  which  will  be  staging  areas  for 
mass  transit,  vanpools,  carpools,  and 
subscription  bus  services,  are  being 
designed  and  will  be  paid  for  with 
CMAQ  funds. 

Concern  over  the  lack  of  safety  due  to 
poor  walking  or  safety  conditions  can  be 
addressed  by  working  with  the 
appropriate  entities  to  have  lighting  and 
walking  facilities  improved;  relocating 
transit  stops  so  they  are  closer  to  the 
worksite;  or  providing  shuttle  service 
from  transit  stops  to  the  worksite. 


Where  transit  is  not  an  option,  there  are 
several  measures  discussed  above  that 
can  be  used  to  encourage  employees  to 
drive  to  work  in  a  means  other  than  a 
single  occupied  vehicle. 

Tne  funding  available  through  ISTEA 
as  well  as  the  requirements  of  the  ECO 
program  should  be  seen  as  an 
opportunity  to  improve  the  provision  of 
public  transportation  in  Lake  and  Porter 
Counties  and  other  similar  areas. 

Comment 

One  commenter  opposes  the  mandate 
that  public  schools  participate  in  the 
ECO  program.  The  commenter  noted 
that  several  characteristics  of  public 
schools  will  make  them  unable  to 
comply  successfully  with  the  ECO 
program  and  will  divert  needed 
resources  from  the  primary  goal  of 
educating  students.  The  commenter 
explained  that  public  school  work 
schedules  are  inflexible  prohibiting 
adjustment  of  work  hours  to 
accommodate  flexible  hours  or 
compressed  work  weeks;  and  providing 
monetary  incentives  to  staff  is 
prohibited  since  funds  can  only  be 
dispersed  for  educational  expenses.  The 
commenter  noted  the  ECO  program 
discriminates  against  employees  of 
larger  schools  and  favors  employees  of 
smaller  schools;  students  account  for 
the  majority  of  drivers  and  are  not 
included  in  the  program;  and  the  school 
district  does  not  get  credit  in  the  average 
passenger  occupancy  calculation  for  the 
6000  students  that  are  transported  by 
school  bus. 

USEPA  Response 

The  USEPA  is  committed  to  finding 
ways  for  States  to  implement  the  ECO 
program  so  that  the  burden  on  affected 
employers  is  minimized.  However, 
USEPA  cannot  categorically  exempt  any 
employers  from  any  of  the  requirements 
of  the  ECO  program.  It  is  clear  that 
public  schools  must  be  subject  to  the 
program  and  so  long  as  they 
demonstrate  a  good  faith  effort  to  meet 
the  target  average  passenger  occupancy, 
they  will  not  be  penalized. 

There  are  ways  for  public  schools  to 
encourage  employees  to  commute 
differently  that  do  not  involve  large 
expenditures  or  manipulation  of  work 
schedules.  Because  the  school  work 
schedule  is  fixed,  there  are  a  large 
number  of  employees  arriving  at  the 
worksite  at  the  same  time  making  it 
possible  to  encourage  ridesharing. 
Several  of  the  measures  listed  above 
which  would  support  ridesharing  are 
inexpensive  such  as  preferential  parking 
for  vehicles  with  more  than  one 
passenger;  guaranteed  ride  home 
programs;  comprehensive  rideshare 


matching  services;  and  educational 
programs  that  promote  ridesharing. 

Tne  ECO  program  does  not 
discriminate  against  employees  of  larger 
schools  in  favor  of  employees  of  smaller 
schools.  Congress  selected  a  threshold 
of  100  employees  because  it  is  Congress' 
intent  to  target  employers  who  have 
enough  employees  arriving  in  the  peak 
period  to  establish  a  viable  ECO 
program.  The  USEPA  recognizes  there 
are  situations  in  which  the  majority  of 
an  employer's  workforce  follows  a  non- 
standard schedule,  and  the  number  of 
employees  arriving  in  the  peak  period  is 
small  enough  to  make  ridesharing  and 
special  employer-provided  services 
difficult.  Therefore,  under  the  December 
17,  1994,  USEPA  ECO  Guidance,  a  de 
minimis  exemption  may  be  made  at  the 
State's  option  whereby  employers  with 
worksites  at  which  fewer  than  33 
employees  report  to  work  during  the 
peak  travel  period  are  not  subject  to  the 
requirements.  The  Indiana  ECO  rule  has 
adopted  this  de  minimis  exemption. 
While  the  Indiana  ECO  rule  applies  to 
those  employers  which  employ  100  or 
more  employees  at  a  single  worksite,  the 
worksite  must  have  33  or  more 
employees  reporting  between  6  a.  m. 
and  10  a.m.  on  any  single  day,  Monday 
through  Friday. 

The  Act  does  not  require  the 
inclusion  of  students  in  the  State  ECO 
program  even  though  students  may 
account  for  the  majority  of  drivers  in 
some  schools.  However,  the  Act  does 
not  preclude  the  State  from  developing 
a  separate  trip  reduction  regulation  that 
would  specifically  address  the 
commuting  habits  of  students.  In 
addition,  students  riding  school  buses 
are  not  included  in  the  APO 
calculations  because  they  are  not 
employees  commuting  to  the  worksite. 
Other  types  of  businesses  and  worksites, 
such  as  hospitals  and  shopping  centers 
for  example,  have  large  numbers  of 
nonemployees  coming  to  the  worksite  as 
well. 

Comment 

Several  commenters  claim  that  ECO 
precludes  the  use  of  motorcycles  as  a 
commuting  option  vnthout 
consideration  of  convenience, 
contributions  to  reduced  congestion, 
economic  hardship  imposed  by  such 
prohibitions,  or  environmental  benefits 
such  as  fuel  efficiency  and  less 
manufacturing  pollution.  Commenters 
believe  the  Indiana  ECO  rule  does  not 
address  the  rights  of  those  Indiana 
citizens  who  choose  to  commute  to 
work  using  a  motorcycle  and 
recommend  that  motorcycles  be 
exempted  from  the  program.  The 
commenters  fear  that  ECO  could  lead  to 


a  ban  of  motorcycle  operation  between 
the  hours  of  6  a.m.  and  10  a.m. 
Commenters  believe  that  the 
methodologies  used  to  calculate  the 
average  vehicle  occupancy  (AVO)  and 
APO  diminish  the  value  of  motorcycles. 

USEPA  Response 

The  ECO  program  requires  employers 
with  100  or  more  employees  to 
implement  programs  that  will  encourage 
their  employees  that  arrive  at  their 
worksite  between  6  a.m.  and  10  a.m.  to 
commute  to  work  by  a  means  other  than 
a  single  occupied  vehicle.  Affected 
employers  will  conduct  surveys  to 
determine  the  APO  of  the  vehicles 
arriving  at  their  worksites  between  6 
a.m.  and  10  a.m.  and  then  develop  a 
program  to  encourage  their  employees     . 
that  arrive  in  single  occupied  vehicles  to 
use  an  alternative  means  of  commuting. 

Motorcycles  used  to  commute  to  an 
affected  worksite  will  be  counted  as 
vehicles  since  they  have  internal 
combustion  engines.  While  USEPA 
recognizes  the  need  for  additional 
information  on  motorcycle  emissions 
and  commute  patterns,  current  data 
show  that  motorcycles  emit  significantly 
more  pollutants  that  help  to  form  ozone 
than  do  light-duty  vehicles  (e.g., 
passenger  cars)  on  a  grams/mile  basis. 

Individuals  who  ride  a  motorcycle  to 
an  affected  worksite  between  6  a.m.  and 
10  a.m.  will  be  encouraged  to  find  an 
alternative  means  of  commuting  to  that 
worksite.  However,  as  discussed  above, 
there  is  nothing  in  the  Act  that  would 
force  motorcyclists  to  change 
commuting  habits.  Motorcyclists,  like 
all  employees,  may  accept  or  reject  an 
employer's  incentives  to  stop  driving. 
Many  motorcyclists  could  benefit  by 
participating  in  carpools  and  vanpools, 
or  using  public  transit  programs  that 
reduce  stress  and  save  money. 

Consequently,  it  is  not  necessary  to 
exempt  motorcycles  ftxim  the  ECO 
program  since  motorcycles  have  the 
same  rights  under  the  program  as  all 
other  vehicles.  ECO  does  not  preclude 
the  use  of  motorcycles  as  a  commuting 
option;  and  does  not  eliminate  the  rights 
of  Indiana  citizens  who  choose  to 
commute  by  motorcycle.  In  addition, 
the  methodologies  used  to  determine 
the  AVO  and  APO  do  not  need  to  be 
modified  since  they  appropriately 
identify  the  number  of  vehicles  with 
internal  combustion  engines  on  the  road 
during  the  6  a.m.  to  10  a.m.  peak  period 
and  the  number  of  people  traveling  in 
those  vehicles. 

in.  Final  Rulemaking  Action 

The  State  of  Indiana  has  met  the 
requirements  of  the  Act  by  revising  the 
Indiana  ozone  SIP  to  include  an  ECO 
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program.  Therefore.  USEPA  approves 
the  ECO  program  for  Lake  and  Porter 
Counties. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  reviews. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  1,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  256-66  (1976). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8,  1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  mav  not  be 


challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference.  Ozone. 

Dated:  February  10. 1995. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

***** 

(c)  •  *  * 

(92)  On  February  25,  1994,  Indiana 
submitted  an  employee  commute  option 
rule  intended  to  satisfy  the  requirements 
of  section  182(d)(1)(B)  of  the  Clean  Air 
Act  Amendments  of  1990. 

(i)  Incorporation  by  reference.  (A) 
Title  326  of  the  Indiana  Administrative 
Code,  Article  19  MOBILE  SOURCE 
RULES,  Rule  1,  Employee  Commute 
Options.  Filed  with  the  Secretary  of 
State,  October  28,  1993,  effective 
November  29,  1993.  Published  at 
Indiana  Register,  Volume  17,  Number  3, 
December  1,  1993. 
***** 

[FR  Doc.  95-5446  Filed  3-7-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SCI  9-1 -5031  a;  FRL-5166-7] 

Approval  and  Promulgation  of 
Implementation  Plans  State: 
Disapproval  of  Revisions  to  the  South 
Carolina  State  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  disapproving  South 
Carolina's  generic  bubble  regulation 
submitted  for  approval  into  the  State 
Implementation  Plan  (SIP)  by  the  State 
of  South  Carolina  through  the  South 


Carolina  Department  of  Health  and 
Environmental  Control  (DHEC)  on  June 
5,  1985,  because  it  does  not  comply 
with  EPA's  Emissions  Trading  Policy 
Statement  (FTPS)  of  December  4, 1986, 
or  the  Economic  Incentive  Program 
Rules  (EIP).  The  policy  states  that 
existing  state  generic  bubble  rules 
should  be  reviewed  and  that  a  notice  be 
published  identifying  any  deficiencies 
found  in  the  review  and  giving  a  means 
and  a  schedule  to  correct  them. 
However,  since  revision  of  their 
federally  approved  generic  rule  or 
withdrawal  of  the  1985  submittal  will 
require  legislative  action  by  the  State, 
South  Carolina  requested  in  a  letter  to 
John  Hankinson,  Regional 
Administrator,  that  EPA  disapprove  the 
submittal.  Therefore,  EPA  is  rescinding 
the  previous  approval  of  the  generic 
bubble  regulations  and  disapproving  the 
June  5.  1985  submittal. 
DATES:  This  final  rule  will  be  effective 
May  8,  1995  unless  adverse  or  critical 
comments  are  received  by  April  7, 1995. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kay  T. 
Prince,  at  the  EPA  Regional  Office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 
South  Carolina  Department  of  Health 
and  Environmental  Control.  2600  Bull 
Street,  Columbia,  South  Carolina 
29201. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
T.  Prince,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  X4221.  Reference  file  SC19-1- 
5031. 

SUPPLEMENTARY  INFORMATION:  On  June  7, 
1982  (47  FR  38887).  EPA  approved  into 
the  SIP  the  South  Carolina  generic 
bubble  regulation  as  meeting  all  EPA 


requirements  at  that  time.  On  January 
14, 1985,  the  State  of  South  Carolina 
through  DHEC  submitted  revisions  to 
their  generic  bubble  regulation, 
requesting  concurrent  review  by  EPA. 
On  June  5. 1985,  the  State  of  South 
Carolina  submitted  the  state-effective 
version  of  the  bubble  regulation 
(Regulation  No.  62.5,  Standard  No.  6, 
Alternative  Emission  Limitation 
■  Options  ("Bubble").  Subsequently 
EPA's  revised  ETPS  was  published  on 
December  4, 1986.  (51  FR  43814).  The 
policy  indicates  that  existing  state 
generic  bubble  rules  should  be  reviewed 
and  notices  published  identifying  any 
deficiencies  and  a  means  to  correct 
them.  It  also  gives  EPA  the  option  to 
rescind  its  previous  approval  of  a 
generic  bubble  rule.  (51  FR  43853) 
Following  enactment  of  the  1990  Clean 
Air  Act  Amendments,  EPA  promulgated 
the  EIP  on  April  7,  1994.  (59  FR  16690) 
EPA  has  reviewed  both  the  approved 
and  revised  generic  bubble  rules  and 
found  them  to  be  deficient  with  respect 
to  the  ETPS,  the  EIP,  and  the  provisions 
of  the  1990  Amendments.  Following  is 
a  summary  of  the  review  of  some  of  the 
deficiencies  of  the  revised  generic  rule. 

Section  II — Conditions  for  Approval 

The  rule  does  not  provide  for  federal 
enforceability.  To  assure  that  Clean  Air 
Act  requirements  are  met,  each 
transaction  which  revises  any  emission 
limit  upward  must  be  approved  by  the 
state  and  be  federally  enforceable,  (e.g., 
51  FR  43832,  59  FR  16700)  Revised 
limits  can  be  made  federally  enforceable 
through  source  specific  SIP  revisions, 
federally  approved  generic  bubble 
regulations,  federally  approved  EIPs  or 
construction  permits  issued  through  a 
federally  approved  permit  program. 

Emissions  prior  to  and  after  the 
bubble  from  all  points  involved  must  be 
quantifiable,  the  total  emissions 
resulting  from  the  bubble  must  show  a 
net  decrease,  and  the  procedures  for 
determining  the  emissions  from  the 
bubble  must  be  replicable.  Replicability 
generally  means  a  high  likelihood  that 
two  decision-makers  applying  the  rule 
to  a  given  bubble  would. reach  the  same 
conclusion.  The  South  Carolina  generic 
bubble  rule  does  not  contain  any 
provisions  to  ensure  that  the  calculation 
procedures  used  to  quantify  the 
emissions  are  replicable.  (e.g.,  51  FR 
43850,  59  FR  16713) 

Bubble  rules  must  contain  provisions 
for  determining  a  baseline  emissions 
level  beyond  which  the  reductions  must 
occur  to  be  creditable.  There  are  three 
baseline  factors — emission  rate,  capacity 
utilization,  and  hours  of  operation — 
which  must  be  used  to  compute  pre- 
and  post-bubble  emission  levels. 


Baseline  factors  differ  depending  on  the 
status  of  SIP  development  for  the  area. 
The  South  Carolina  rule  does  not 
address  baseline  factors,  (e.g.,  51  FR 
43838,  59  FR  16697) 

Section  III — Part  B. — Emissions  of 
Volatile  Organic  Compounds 

In  general,  generic  bubble  rules  for 
volatile  organic  compounds  (VOCs) 
must  require  that  surface  coating 
emissions  be  calculated  on  a  solids- 
applied  basis  and  specify  a  maximum 
time  period  over  which  emissions  may 
be  averaged  in  an  acceptable 
compliance  demonstration,  usually  not 
exceeding  24  hours.  Averaging  times 
greater  than  24  hours  must  meet  the 
criteria  outlined  in  Appendix  D  of  the 
ETPS.  (51  FR  48857)  The  South  Carolina 
rule  does  not  include  these 
requirements.  The  South  Carolina  rule 
also  does  not  include  the  requirements 
to  meet  the  extended  averaging  times 
provided  in  the  EIP  rule.  (e.g..  59  FR 
16706) 

Final  Action 

EPA  is  disapproving  the  May  24. 
1985,  version  of.the  South  Carolina 
generic  bubble  rule,  Regulation  No. 
62.5,  Standard  No.  6,  as  requested  by 
the  State  on  March  24. 1994,  because  it 
does  not  meet  EPA  requirements. 
Additionally,  EPA  is  rescinding  its 
approval  of  the  May  28,  1982,  version  of 
the  rule  as  approved  in  the  Federal 
Register  on  June  7,  1982.  (47  FR  38887) 
This  action  is  being  published  without 
prior  proposal  because  the  Agency 
views  this  as  a  nor.controversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  8,  1995 
unless,  by  April  7,  1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  Mav  8. 1995. 

The  agency  has  reviewed  this  request 
for  revision  of  the  Federally-approvpd 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 


1990  Amendments  enacted  on 
November  15.  1990.  The  Agency  has 
determined  that  this  action  does  not 
conform  with  the  statute  as  amended 
and  must  be  disapproved.  The  Agency 
has  examined  the  issue  of  whether  this 
action  should  be  reviewed  only  under 
the  provisions  of  the  law  as  it  existed  on 
the  date  of  submittal  to  the  Agency  (i.e. 
prior  to  November  15, 1990)  and  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 
7607(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutor\'  and 
regulatorv  requirements. 

Under  the  Regulatorv-  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify- 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I.  Part 
D  of  the  C*.  \  does  not  affect  any 
exi-.-.ting  re.;airements  applicable  to 
snail  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceabil'.ty.  Moreover,  EPA's 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
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does  it  impose  any  new  Federal 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  January  26, 1995. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  PP— South  Carolina 

2.  Section  52.2122,  is  amended  by 
designating  the  introductory  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§52.2122    Approval  Status. 

*         *         •         *         * 

(b)  EPA  disapproved  South  Carolina's 
generic  bubble  regulation  submitted  for 
approval  into  the  State  Implementation 
Plan  (SIP)  on  June  5, 1985. 

[FR  Doc.  95-5574  Filed  3-7-95;  8:45  am] 
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40  CFR  Part  180 
[PP4F4328/R2112;  FRL-4940-5] 
RIN  2070-AB78 

Pseudomonas  Syringae;  Exemption 
From  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTJON:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  for  a 
tolerance  for  residues  of  Pseudomonas 
syringae  in  or  on  all  raw  agricultural 
commodities  when  applied  postharvest 
in  accordance  with  good  ap/tositural 
practices.  EcoScience  Corp.  requested 
this  exemption. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  8, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP4F4328/ 
R2112J.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 


Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail-  Sheryl  K.  Reilly,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
(7031-308-8265. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  11,  1994  (59  FR 
24429),  EPA  issued  a  notice  that  the 
EcoScience  Corp..  One  Innovation 
Drive.  Worcester,  MA  01545.  had 
submitted  pesticide  petition  PP  4F4328 
to  EPA  proposing  to  amend  40  CFR  part 
180  by  establishing  a  regulation 
pursuant  to  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d).  to  exempt  ft-om  the 
requirement  of  a  tolerance  the  residues 
of  the  biological  control  agent.  Bio-Save 
10.  containing  the  active  ingredient 
Pseudomonas  syringae  in  or  on  pears, 
apples,  lemons,  oranges,  and  grapefruit 
when  applied  postharvest  in  accordance 
with  good  agricultural  practices. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Pseudomonas  syringae  is  naturally 
occurring  and  was  originally  isolated 
from  apples. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  an  acute  oral  toxicity/ 
pathogenicity  study,  an  acute  dermal 
toxicity  study,  an  acute  pulmonary 
toxicity/pathogenicity  study,  an  acute 
intravenous  toxicity/pathogenicity 
study,  a  primary  eye  irritation  study, 
and  a  primary  dermal  irritation  study. 

The  results  of  these  studies  indicated 
that  the  organism  was  not  toxic  to  test 
animals  when  administered  via  oral, 
dermal,  pulmonary,  or  intravenous 
routes. 

TVp  active  ingredient  was  not 
infe-.  •..ve  or  pathogenic  to  test  animals 
in  ^.  ■.  of  the  studies.  Minimal  ocular 


irritation  observed  in  the  eye  irritation 
study  dissipated  within  5  days;  very 
slight  skin  irritation  noted  immediately 
following  exposure  to  the  compound 
dissipated  within  2  days.  There  have 
been  no  reports  of  hypersensitivity 
related  to  the  active  ingredient.  All  of 
the  toxicity  studies  submitted  are 
considered  acceptable. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of 
Pseudomonas  syringae  on  all  raw 
agricultural  commodities  when  applied 
postharvest  in  accordance  with  good 
agricultural  practices. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrated  that  this  biological  control 
agent  is  not  toxic  to  humans  by  dietary 
exposure.  No  enforcement  actions  are 
expected.  Therefore,  the  requirement  for 
an  analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  biological  control 
agent. 

Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from  tolerance 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(0.  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  '-economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  27, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1145.  to  read  as  follows: 

§180.1145  Pseudomonas  syringae; 
exemption  from  the  requirement  of  a 
tolerance. 

Pseudomonas  syringae  is  exempted 
from  the  requirement  of  a  tolerance  on 
all  raw  agricultural  commodities  when 
applied  postharvest  according  to  good 
agricultural  practices. 
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40  CFR  Part  180 

[PP  4E4349/R21 1 1 ;  FRL-4940-3] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Amitraz 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  insecticide/ 
miticide  amitraz  and  its  metabolites  in 
or  on  imported  dried  hops  at  60  parts 
per  million  (ppm).  AgrEvo  (formerly 
Nor  Am)  Chemical  Co.  requested  this 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
insecticide/miticide  in  or  on  the 
commodity. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  8,  1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  4E4349/R21111.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr., 


Registration  Division  (7505C), 
Environmental  Protection  Agency^  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202.  (703)-305-386. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Januan,'  19.  1995  (60 
FR  3797).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  AgrEvo 
(formerly  Nor  Am)  Chemical  Co.,  Little 
Falls  Centre  One.  2711  Centerville  Rd.. 
Wilmington,  DE  19808.  had  petitioned 
EPA  under  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a.  to  establish  a  tolerance  for  the 
insecticide/miticide  amitraz  (^"-12,4- 
dimethylphenyl]-N-[((2.4- 
dimethylphenyl)iminolmethyll-N- 
methylmethanimidamide)  and  its 
metabolites  N-(2.4-dimethylphenyl)-iV- 
methyl  formamide  and  N-(2.4- 
dimethylphenyl)-N- 
methylmethanimidamide  (both 
calculated  as  the  parent  compound)  in 
or  on  imported  dried  hops  at  75  ppm. 
An  EPA  review  of  the  data  concluded 
that  a  tolerance  of  60  ppm  was  needed 
given  the  existing  application  rates. 

There  were  no  comments  or  requests 
for  referral  to  an  advisorv-  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 


UMI 
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There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
(s  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  dehnes  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  resuh  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
signihcant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  23,  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.287,  by  amending  the  table 
therein  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodity  dried  hops,  to  read  as 
follows: 

S  180.287  Amltraz;  tolerances  for  residues. 


Commodity 


Parts  per 
million 


Hops,  dried 


60 
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40  CFR  Part  180 

PP  4F4285/R2110/FRL-4935-6] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Imidacloprid 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
l-[(6-chloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine  and  its 
metabolites  (common  name 
"imidacloprid"),  in  or  on  the  raw 
agricultural  commodity  mango  at  0.2 
part  per  milHon  (ppm).  Miles,  Inc., 
requested  this  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  8, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4F4285/ 
R21101,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 


number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Product 
Manager  (PM  19),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207.  CM  #2. 1921  Jefferson  Davis 
Hviry.,  ArUngton,  VA  22202,  (703)-305- 
3686. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  July  13, 1994  (59  FR 
35718).  which  announced  that  Miles, 
Inc.,  8400  Hawthorn  Rd.,  P.O.  Box  4913. 
Kansas  City,  MO  64120-0013,  had 
submitted  pesticide  petition  4F4285  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  establish  tolerances 
for  residues  of  the  insecticide  l-[(6- 
chloro-3-pyridinyl)methyl)-N-nitro-2- 
imidazoUdinimine  (imidacloprid)  in  or 
on  the  raw  agricultural  mango  at  0.2 
ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  this  notice  of 
filing. 

All  relevant  materials  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  100  ppm  (8  mg/kg/bwt);  rat 
and  rabbit  teratology  studies  were 
negative  at  doses  up  to  30  mg/kg/bwt 
and  24  mg/kg/bwt,  respectively. 

2.  A  2-year  rat  feeding/carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/bwt  in  males  and  7.6  mg/kg/bwt  in 
females)  for  noncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm. 

3.  A  1-year  dog-feeding  study  with  a 
NOEL  of  1,250  ppm  (41  mg/kg/bwt). 

4.  A  2-year  mouse  carcinogenicity 
study  that  was  negative  for  carcinogenic 


effects  under  conditions  of  the  study 
and  that  had  a  NOEL  of  1,000  ppm  (208 
mg/kg/day). 

There  is  no  cancer  nsk  associated 
with  exposure  to  this  chemical. 
Imidacloprid  has  been  classified  imder 
"Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RFD)  Committee. 

The  reference  dose  (RfD),  based  on  the 
2-year  rat  feeding/ carcinogenic  study 
with  a  NOEL  of  5.7  mg/kg/bwrt  and  100- 
fold  uncertainty  factor,  is  calculated  to 
be  0.057  mg/kg/b«rt.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  uses  is  0.000985  mg/kg/ 
bwt/day.  This  represents  2%  of  the  RfD. 
The  proposed  tolerance  contributes 
0.000001  mg/kg/bwrt/day.  This 
represents  no  significant  increase  in  the 
RfD.  Dietary  exposure  from  the  existing 
uses  and  proposed  use  will  not  exceed 
the  reference  dose  for  any 
subpopulation  (including  infants  and 
children)  based  on  the  information 
available  from  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  imidacloprid 
residue  in  plants  and  livestock  is 
adequately  understood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  it  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  calculated  as  imidacloprid. 
The  analytical  method  is  a  common 
moiety  method  for  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety  using  a 
permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring.  Imidacloprid 
and  its  metabolites  are  stable  in  the 
commodities  when  frozen  for  at  least  24 
months.  There  are  adequate  amounts  of 
geographically  representative  crop  field 
trial  data  to  show  that  combined 
residues  of  imidacloprid  and  its 
metabolites,  all  calculated  as 
imidacloprid,  will  not  exceed  the 
proposed  tolerance  on  mangoes  at  0.2 
ppm  when  use  as  directed. 

There  are  currently  no  actions 
pending  against  the  continued 
re«stration  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 


to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order,  i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  qn  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  ISO 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  21, 1995.. 

Stephen  L.  Johnson, 

Director,  Begistration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.472,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
entry  for  mango,  to  read  as  follows: 

§  180.472    1-t(6-Chloro-3-pyrtdlnyl)methyl]- 
N>nitro-2-imidazolidinimine;  toterances  for 
residues. 

(a)*     *     * 


Commodity 


Part  per 
militon 


Mango 


02 


(FR  Doc.  95-5653  Filed  3-7-95:  8:45  am) 
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40  CFR  Part  180 
IOPP-300374A;  FRL-4933-71 
RIN  2070-nAB78 

3,5-Bis(6-isocyanatohexyl)-2H-1,3> 

Oxadiazine-2,4,6-(3H,5H)-Trione. 
Polymer  With  Diethylenetriamine; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Final  rule. 


SUMMARY:  This  doounent  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  3.5-b/s(6- 
isocyanatohexyl)-2H-l,3,5-oxadiazine- 
2,4.6-(3H.5H]-trione,  polymer  with 
diethylenetriamine  (CAS  Reg.  No. 
87823-33-4),  when  used  as  an  inert 
ingredient  (encapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops.  Miles,  Inc..  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  8, 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  docimient  control 
number.  (OPP-300374A],  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  nimiber  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  3602 77M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7508W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl.,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)-308-8470. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  12,  1995  (60 
FR  2921),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Miles,  Inc.,  8400 
Hawthorn  Rd..  P.O.  Box  4913,  Kansas 
City,  MO  64120-0013,  had  submitted 
pesticide  petition  (PP)  4E4416  to  EPA 
requesting  that  the  Administrator, 
piu^uant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)).  propose  to  amend 
40  CFR  180.1001(d)  by  estabhshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  3,5-fc;s(6- 
isocyanatohexyl)-2H-l,3,5-oxadiazine- 
2,4,6-(3H,5H)-trione,  polymer  with 
diethylenetriamine  (CAS  Reg.  No. 
87823-33-4),  when  used  as  an  inert 


ingredient  (encapsulating  agent)  in 
growing  crops  under  40  CFR 
180.1001(d). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 


alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 


§180.1001    Exemptions  from  tite 
requirement  of  a  tolerance. 


(d) 


Inert  ingredients 


Limits 


Uses 


3,5-8(S(6-lsocyanatohexyl)-2H-1,3,5-oxadiazine-2,4,6- 
(3H,5H)-trione,    polymer    with    diethylenetriamine 
(CAS  Reg.  No.  87823-33-4);  minimum  number  av- 
erage molecular  weight  1,000,000.. 


Encapsulating  agent 


[FR  Doc.  95-5652  Filed  3-7-95;  8:45  am] 

BILUNO  CODE  WtO-aO-F 

40  CFR  Part  180 

pP  6F3392/R21 05;  FRL-4933-1] 
RIN  2070-^B78 

Pesticide  Tolerance  for  Clofentezlne 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
clofentezine  in  or  on  the  raw 
agricultural  commodity  apples.  AgroEvo 
USA  Corp.  (formerly  Nor- Am  Chemical 
Co.)  requested  this  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation  is 
effective  February  22,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  6F3392/ 
R2105],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards.  Product 
Manager  (PM)  19.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-305- 
3686. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  4,  1986  (51  FR 
20343),  which  announce  that  Nor-Am 
Chemical  Co.  of  Little  Falls  Centre  One, 
2711  Centerville  Rd.,  Wilmington,  DE 
19803,  had  sumitted  a  pesticide  petition 
to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Costmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  propose  to  amend  40  CFR 
180.446  by  establishing  tolerances  for 
residues  of  the  insecticide  clofentezine 
3,b-bis(2-chlorophenyl)-l,2,4,5-tetrazine 
in  or  on  the  commodities  apples  at  0.05 
part  per  million  (ppm),  meat  at  0.05 
ppm,  meat  byproducts  at  0.05  ppm, 
milk  at  0.01  ppm,  and  poultry  and 
poultry  byproducts  at  0.05.  A  feed 
additive  tolerance  was  proposed  for  dry 
apple  pomace  at  1.0  ppm. 

Subsequent  to  the  orginal  notice  of 
filing,  EPA  issued  a  notice,  published 
Federal  Register  of  May  27, 1992  (57  FR 
22232),  which  announced  that  the  Nor- 
Am  Chemical  Co.  was  amending 
pesticide  petition  6F3392  by  increasing 
the  proposed  tolerance  in/on  apples  to 
0.01  ppm,  withdrawing  the  proposed 
feed  additive  tolerance,  and 
withdrawing  the  petition  for  animal 
tolerances  since  they  have  already  been 
established. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filings. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 


data  considered  in  support  of  the 
tolerance  include  a  1-year  dog  feeding 
study  with  a  no-observed-effect  level 
(NOEL)  of  50  ppm  (1.25  mg/kg/day);  a 
mouse  carcinogenicity  study  which  was 
negative  at  the  doses  tested,  50  ppm  (7.5 
mg/kg/day),  500  ppm  (75  mg/kg/day), 
and  5,000  ppm  (750  mg/kg/day);  a 
multi-generation  rat  study  with  a  NOEL 
of  400  ppm  (20  mg/kg/day)  (highest 
dose  tested  (HDT);  a  rat  teratology  study 
which  was  negative  at  3,200  mg/kg/day 
(HDT)  and  had  a  developmental  NOEL 
of  3,200  mg/kg/day;  a  rabbit  teratology 
study  which  was  negative  at  3,000  mg/ 
kg/day  (HDT)  also  had  a  NOEL  of  1,000 
mg/kg/day  for  maternal  toxicity 
(reduced  litter  and  fetal  body  weights); 
and  a  2-year  rat  chronic  feeding/ 
carcinogenicity  study  which  showed  an 
increase  in  the  incidence  of 
centri  lobular  hepatocyte  hypertrophy 
and  showed  a  statistically  significant 
increase  in  thyroid  follicular  cell  tumors 
in  male  rats  at  400  ppm  (20  mg/kg/day 
(HDT).  Gene  mutation,  chromosomal 
aberrations,  and  diet  DNA  damage  tests 
were  negative  for  genetic  toxicity. 

The  registrant  (Nor-AM)  also 
submitted  additional  thyroid  studies 
intended  to  show  that  there  was  an 
indirect  mechanism  for  the  follicular 
cell  tumors  associated  with 
clofentezine's  liver  toxicity.  The  Agency 
has  reviewed  the  data  in  accordance 
with  criteria  outlined  in  a  draft 
document  entitled,  "Thyroid  Follicular 
Cell  Carcinogenesis:  Mechanistic  and 
Science  Policy  Considerations," 
(December  15. 1987).  While  this 
document  is  still  undergoing  Agency 
review,  and  the  assessment  procedures 
set  forth  therein  have  not  been  adopted 
by  the  Agency,  the  draft  does  provide  a 
useful  framework  in  which  to  consider 
the  issue.  Although  the  additional 
thyroid  function  studies  suggest  the 
possibility  of  an  indirect  mechanism  for 
follicular  cell  tumor  induction  that  may 
be  associated  with  clofentezine's  liver 
toxicity,  the  Agency  believes  that 
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additional  data  are  necessary  to  more 
completely  define  the  mechanism  of 
clofentezine's  thyroid  tumor  induction 
in  terms  of  the  criteria  listed  in  the 
above  document.  Based  on  the  rat 
feeding/  carcinogenicity  study,  the 
Agency  has  classified  clofentezine  as  a 
possible  human  carcinogen  (Group  C). 
The  qualitative  designation  "C"  refer  to 
EPA's  weight-of-evidence  classification. 
The  classification  is  based  on  the 
Agency's  "Guidelines  for  Carcinogenic 
Risk  Assessment,"  published  in  the 
Federal  Register  of  September  25,  1996 
(51  FR  33992).  The  Agency  believes  a 
quantitative  risk  assessment  based  on 
the  thyroid  incidence  is  not  approprate 
for  the  following  reasons: 

1.  The  increase  tumor  incidence  was 
marginally  increased  above  the  control 
incidence  only  at  the  highest  dose  tested 
(20  mg/kg/day)  in  the  chronic  feeding 
study. 

2.  The  increased  incidence  was 
observed  only  in  male  rats. 

3.  The  thyroid  tumor  incidence  in  the 
chronic  feeding  study's  highest  dose 
group  (20  percent)  was  slightly  greater 
than  the  historical  range  provided  by 
limited  control  group  data  (7.5  to  15 
percent)  ft-om  two  other  studies. 

4.  The  additional  thyroid  function 
studies  suggest  the  possibility  of  an 
indirect  mechanism  for  follicular  cell 
tumor  induction  that  may  be  associated 
with  clofentezine's  liver  toxicity. 

5.  The  mouse  was  negative  for 
carcinogency  effects  at  all  dose  levels, 
i.e.,  50,  500,  5,000  ppm  (equivalent  to 
7.5,  75,  750  mg/kg/day,  respectively). 

6.  There  are  no  close  structural 
analogs  with  carcinogenic  concerns 
identified. 

7.  Clofentezine  is  not  mutagenic  in 
several  acceptable  studies. 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Science 
Advisory  Panel  (SAP)  also  reviewed  the 
weight-of-evidence  consideration  and 
classification  of  the  carcinogenic 
potential  of  clofentezine.  The  SAP 
review  included  the  additional  thyroid 
studies  submitted  by  Nor-Am  that  were 
available  at  that  time.  The  SAP 
concluded  that  thyroid  tumors  in  male 
rats  hop  the  chronic  feeding/ 
carcinogenicity  study  with  clofentezine 
did  not  provide  adequate  evidence  of  a 
potential  carcinogenic  hazard  to 
humans  and  that  the  carcinogenic 
potential  of  clofentezine  belongs  to 
Group  D  (not  classifiable  as  a  human 
carcinogen). 

The  Panel's  interpretation  was  based 
on  observed  increases  in  thyroid 
stimulation  hormone  (TSH)  levels  and 
the  incidence  of  thyroid  follicular  cell 
hyperplasia  which  may  be  responses  to 
decreases  in  blood  levels  of  the 


circulating  thyroid  hormones 
(triiodothyroxine  (Ti)  and  tetra- 
iodothyroxine  (T4)  observed  in 
clofentezine-treated  rats.  This  sequence 
of  reduced  circulating  thyroid  hormones 
and  increased  TSH  levels  and  follicular 
cell  hyperplasia  is  known  to  lead  to 
thyroid  tumors  in  rats,  and  the  Panel 
noted,  "Exposure  to  agents  that  cause 
this  sequence  in  rats  has  not  resuhed  in 
increased  TSH,  hyperplasia,  and  thyroid 
tumors  in  humans."  Therefore,  the 
Panel  concluded  that  there  was 
inadequate  data  for  suggesting  human 
carcinogenicity  or  a  quantitative  risk 
assessment. 

Nor-Am  has  since  submitted 
additional  thyroid  studies  intended  to 
show  the  mechanism  of  clofentezine's 
thyroid  tumor  induction.  The  Agency 
has  reviewed  these  data,  but  as 
previously  stated,  the  Agency  continues 
to  believe  that  additional  data  are 
needed  to  more  completely  define  the 
mechanism  of  clofentezine's  thyroid 
tumor  induction  and  that  the  available 
data  are  not  sufficient  to  change  the 
classification  of  clofentezine  from 
Category  "C"  to  Category  "D."  However, 
the  Agency  does  agree  with  the  SAP  that 
a  quantitative  risk  assessment  is  not 
appropriate. 

"The  reference  dose  (RfD),  based  on  the 
1-year  dog  feeding/carcinogenic  study 
with  a  NOEL  of  1.25  mg/kg/bwt  and 
100-fold  uncertainity  factor,  is 
calculated  to  be  0.013  mg/kg/bwt.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  published 
uses  is  0.000591  mg/kg/bwt/day.  This 
represents  4.54  percent  of  the  RfD.  The 
proposed  tolerance  contributes  .000231 
mg/kg/bwt/day.  This  represents  1.78 
precent  of  the  RfD.  Dietary  exposure 
from  the  existing  uses  and  proposed 
uses  will  not  exceed  the  reference  dose 
for  any  subpopulation  (including  infants 
and  children)  based  on  the  information 
available  from  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  residue  is 
understood.  An  adequate  analytical 
method,  high-performance  liquid 
chromatography  (HPLC),  is  available  for 
enforcement. 

Also,  in  an  editorial  amendment  to 
the  clofentezine  tolerances  in  40  CFR 
180.446,  EPA  is  removing  the  sole  entry 
in  paragraph  (a),  for  pears,  and  moving 
it  to  the  table  in  paragraph  (b). 
Paragraph  (a)  is  redundant  and  is  being 
removed  and  designated  as  "reserved." 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 


Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  'Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 


impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22,  1995. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.446,  by  removing 
paragraph  (a)  and  designating  it  as 
"reserved"  and  by  amending  paragraph 
(b)  by  revising  the  table  therein,  to  read 
as  follows: 

§  1 80.446    aofentezine;  tolerances  lor 
residues. 

(a)  [Reserved] 
(b)*     *     * 


Commodity 


Parts  per 
million 


Almonds,  hulls  5.0 

AlmoTKls,  nutmeat 0.5 

Apples 0.01 

Apricots  10 

Ctierries  1-0 

Nectarines 1-0 

Peaches 1  -0 

Pears 0.5 

Walnuts 0.02 


IFR  Doc.  95-5651  Filed  3-7-95;  8:45  am) 
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40  CFR  Part  281 

[FRL-S168-1] 

Utah;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

State  of  Utah  application  for  final 

approval. 

SUMMARY:  The  State  of  Utah  has  applied 
for  final  approval  of  its  underground 
storage  tank  program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  Utah  application  and 
has  reached  a  final  determination  that 
Utah's  underground  storage  tank  (UST) 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus,  EPA  is  granting  final  approval  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program. 
EFFECTIVE  DATE:  Final  approval  for  Utah 
shall  be  effective  at  1:00  pm  Eastern 
Time  on  April  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Zawacki,  Underground  Storage 
Tank  Program  Section,  U.S.  EPA,  Region 
8,  8HWM-WM,  999  18th  Street,  Denver, 
Colorado  80202,  phone:  (303)  293-1665. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Program  approval  is  granted 
by  EPA  if  the  Agency  finds  that  the 
State  program:  (1)  is  "no  less  stringent" 
than  the  Federal  program  in  all  seven 
elements,  and  includes  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  6991c(a)). 

On  September  20, 1993,  Utah 
submitted  an  application  for  "complete" 
program  approval  which  includes 
regulation  of  both  petroleum  and 
hazardous  substance  tanks.  The  State  of 
Utah  established  authority  through  the 
Utah  Solid  and  Hazardous  Waste  Act  to 
implement  an  underground  storage  tank 
program  in  February  1986,  and  further 


developed  its  authority  in  the  UST  Act 
in  February  1989.  The  State  adopted  the 
federal  rules  and  developed  some 
additional  rules  in  February  1989. 

On  October  27, 1994,  EPA  published 
a  tentative  decision  announcing  its 
intent  to  grant  Utah  final  approval. 
Further  background  on  the  tentative 
decision  to  grant  approval  appears  at  59 
FR  53955,  October  27, 1994.  Along  with 
the  tentative  determination,  EPA 
announced  the  availability  of  the 
application  for  public  comment  and 
provided  notice  that  a  public  hearing 
would  be  provided  if  significant  public 
interest  was  shown.  EPA  received  no 
comments  on  the  application  and  no 
request  for  a  public  hearing,  therefore,  a 
hearing  was  not  held. 

B.  Decision 

I  conclude  that  Utah's  application  for 
final  approval  meets  all  of  the  statutory 
and  regulatorv'  requirements  established 
by  Subtitle  I  of  RCRA.  Accordingly, 
Utah  is  granted  final  approval  to  operate 
its  underground  storage  tank  program  in 
lieu  of  the  Federal  program.  Utah  now 
has  the  responsibility  for  managing 
underground  storage  tank  facilities 
within  its  borders  and  carrying  out  all 
aspects  of  the  UST  program  except  with 
regard  to  "Indian  Country."  as  defined 
in  18  U.S.C.  1151,  where  EPA  will 
retain  and  otherwise  exercise  regulatory 
authority.  Utah  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  9005  of  RCRA 
42  U.S.C.  699ld  and  to  take 
enforcement  actions  under  section  9006 
ofRCRA  42  U.S.C.  6991e. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Utah's  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  underground  storage 
tanks  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


UMI 
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List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedure. 
Hazardous  materials,  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  7004(b),  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C.  691 2(a),  6974(b),  and 
6991(c). 

Dated:  March  1, 1995. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
[FR  Doc.  95-5657  Filed  3-7-95;  8:45  am) 

BILLMQCOOC  <atO  50  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2720 

RIN  1004-AB86 

(WO-690-02-41 20-24 1A;  Circular  No. 
2658] 

Conveyance  of  Federally-Owned 
Mineral  Interests 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  43 
CFR  part  2720  in  order  to  streamline 
and  clarify  the  procedures  for  conveying 
Federally-owned  mineral  interests  to  the 
owner  of  the  surface  estate  overlying  the 
mineral  interests.  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  allows  such  conveyances 
when  there  are  no  known  mineral 
values  present,  or  when  the  reservation 
of  the  mineral  rights  is  interfering  with 
or  precluding  appropriate  nonmineral 
development  of  the  land  that  would  be 
more  beneficial  than  mineral 
development.  The  rule  is  necessary 
because  the  wording  of  the  existing 
regulation  has  caused  considerable 
confusion  on  the  part  of  both  the  public 
and  public  land  managers,  and  has  been 
interpreted  to  require  expensive  mineral 
surveys  in  many  cases  where  such 
surveys  were  unnecessary.  The  final 
rule  will  simplify  the  conveyance  of 
Federally-owned  mineral  interests. 
EFFECTIVE  DATE:  April  7,  1995. 
ADDRESSES:  Suggestions  or  inquiries 
should  be  sent  to:  Director  (690),  Bureau 
of  Land  Management,  1849  C  Street 
NW.,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  Topping,  (202)  452-0380. 
SUPPLEMENTARY  INFORMATION:  Five 
sections  of  subpart  2720  are  amended  in 
this  final  rule.  The  amendments  in  two 


of  these  sections  are  substantive  and  are 
designed  to  meet  the  objectives  stated 
above  in  the  Summary,  and  are 
explained  below  in  the  discussion  of  the 
comments  received  on  the  rule.  The 
remaining  three  sections — sections 
2720.0-6,  2720.1-3.  and  2720.3— 
contain  minor  clarifications  and 
corrections  in  language  that  were 
explained  in  the  preamble  to  the 
proposed  rule  published  in  the  Federal 
Register  on  September  28,  1993  (58  FR 
50536).  The  rule  allowed  60  days  for 
public  comment.  During  this  public 
comment  period,  1  public  comment  was 
received. 

The  comment  basically  supported  the 
rule.  It  also  asked  for  a  reaffirmation  of 
BLM's  policy  regarding  exchanges 
involving  surface  and  mineral  rights, 
which  allows  both  parties  to  an 
exchange  to  reserve  mineral  rights  or  to 
convey  other  mineral  rights  in  order  to 
keep  the  exchange  balanced.  This  final 
rule  has  no  effect  on  this  BLM  policy. 

The  statute  that  is  implemented  in 
these  regulations  allows  conveyance  of 
the  mineral  rights  when  the  Secretary  of 
the  Interior  finds  that  there  are  no 
known  mineral  values  or  that  the 
mineral  reservation  is  interfering  with 
or  precluding  appropriate  nonmineral 
development  that  is  more  beneficial 
than  mineral  development.  It  requires 
payment  of  administrative  costs  and  the 
current  fair  market  value  of  the  minerals 
conveyed.  It  does  not  require  the 
retention  of  non-valuable  minerals  in 
Federal  ownership  where  there  is  a 
beneficial  use  of  the  surface  with  which 
mineral  development  would  interfere.  If 
the  Secretary  finds  that  mineral 
development  in  a  particular  case  may  be 
more  beneficial  than  the  surface  use 
planned  by  the  non-Federal  owner,  the 
conveyance  would  not  be  allowed. 

The  definition  of  "known  mineral 
value"  has  been  amended  in  the  final 
rule  to  make  it  clear  that  mineral  values 
will  be  determined  in  light  of  the 
current  market,  and  to  refer  to  lands 
containing  mineral  formations  rather 
than  to  lands  with  underlying 
formations. 

Minor  changes  in  style  have  been 
made  in  the  regulatory  text  to  improve 
clarity  and  readability. 

The  principal  author  of  this  final  rule 
is  Clyde  Topping  of  the  Biotic  and 
Landscape  Resource  Team,  assisted  by 
the  Regulatory  Management  Team, 
BLM. 

It  is  hereby  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 


4332(2)(C))  is  required.  The  BLM  has 
determined  that  this  final  rule  is 
categorically  excluded  from  further 
environmental  review.  Under  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior, 
"categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  The  BLM 
has  made  this  determination  under  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10,  which  includes 
"regulations  *  *  *  the  environmental 
effects  of  which  are  too  broad, 
speculative  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  later  to  the  NEPA 
process,  either  collectively  or  case-by- 
case,"  because  the  environmental  effects 
of  the  transactions  covered  by  this  rule 
(a  great  variety  of  possible  proposed 
uses  of  non-Federal  surface)  are  entirely 
speculative  and  conjectural,  and  the 
transactions  covered  by  the  regulations 
will  be  subject  to  the  NEPA  process  on 
a  case-by-case  basis  as  they  are 
proposed.  The  BLM  further  determined 
that  the  rule  will  not  trigger  any  of  ihe 
10  exceptions  disallowing  categorical 
exclusions  listed  in  516  DM  2, 
Appendix  2.  These  10  exceptions  apply 
to  individual  actions,  not  broad 
regulations  covering  a  multitude  of 
possible  individual  actions. 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

The  Department  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule,  by  clarifying 
provisions  that  have  been 
misinterpreted  in  the  past,  obviates 
imneeded  and  expensive  mineral 
exploration  programs  to  prove  the 
market  value  of  reserved  mineral  rights 
that  are  not  valuable  in  the  market 
sense.  The  rule  imposes  no  costs,  and 
makes  the  regulatory  process  less 
cumbersome. 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  rule  does 
not  require  the  taking  of  any  property 
rights.  Therefore,  as  required  by 
Executive  Order  12630,  the  Department 
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of  the  Interior  has  determined  that  the 
rule  will  not  cause  a  taking  of  private 
property. 

The  information  collection 
requirements  contained  in  part  2720 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1004-0153. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  rule  meets  the  applicable  standards 
provided  in  Sections  2(a)  and  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  43  CFR  Part  2720 

Administrative  practice  and 
procedure,  Public  lands-mineral 
resources.  Public  lands-sale. 

Dated:  March  2, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
stated  below,  part  2720  of  Group  2700, 
Subchapter  B,  Chapter  II,  Title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2720— CONVEYANCE  OF 
FEDERALLY-OWNED  MINERAL 
INTERESTS 

Subpart  2720— Conveyance  of 
Federally-Owned  Mineral  Interests 

1.  The  authority  citation  for  part  2720 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1719  and  1740. 

2.  Section  2720.0-5(b)  is  revised  to 
read  as  follows: 

§2720.0-5    Definitions. 

*  »         *         *         • 

(b)  Known  mineral  values  means 
mineral  rights  in  lands  containing 
geologic  formations  that  are  valuable  in 
the  monetary  sense  for  exploring, 
developing,  or  producing  natural 
mineral  deposits.  The  presence  of  such 
mineral  deposits  with  potential  for 
mineral  development  may  be  known 
because  of  previous  exploration,  or  may 
be  inferred  based  on  geologic 
information. 

•  *        •        *        * 

3.  Section  2720.0-6  is  amended  by 
revising  the  first  sentence  thereof  to 
read  as  follows: 

§2720.0-6    Policy. 

As  required  by  the  Federal  Land 
Policy  and  Management  Act,  the  Bureau 
of  Land  Management  may  convey  a 
federally  owned  mineral  interest  only 
when  the  authorized  officer  determines 
that  it  has  no  known  mineral  value,  or 
that  the  mineral  reservation  is 


interfering  with  or  precluding 
appropriate  nonmineral  development  of 
the  lands  and  that  nonmineral 
development  is  a  more  beneficial  use 
than  mineral  development.  *  *  * 

4.  Section  2720.0-9  is  added  to  read 
as  follows: 

§  2720.0-9    Information  collection. 

(a)  The  Office  of  Management  and 
Budget  has  approved  under  44  U.S.C. 
3507  the  information  collection 
requirements  contained  in  part  2720 
and  assigned  clearance  number  1004- 
0153.  The  Bureau  of  Land  Management 
is  collecting  the  information  to  permit 
the  authorized  officer  to  determine 
whether  the  Bureau  of  Land 
Management  should  dispose  of 
Federally-owned  mineral  interests.  The 
Bureau  of  Land  Management  will  use 
the  information  collected  to  make  these 
determinations.  A  response  is  required 
to  obtain  a  benefit. 

(b)  The  Bureau  of  Land  Management 
estimates  the  public  reporting  burden 
for  this  information  to  average  8  hours 
per  response,  including  the  time  for 
reviewing  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management, 
Washington,  D.C.  20240,  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  1004-0153, 
Washington,  D.C.  20503. 

5.  Section  2720.1-3  is  amended  by 
revising  the  concluding  text  of 
paragraph  (b)  to  read  as  follows: 

§  2720.1-3    Action  on  application. 

***** 

(b)*** 

The  authorized  officer,  in  reaching  a 
determination  as  to  whether  there  are 
any  known  mineral  values  in  the  land 
and,  if  so,  the  estimated  costs  of  an 
exploratory  program,  if  one  is  needed, 
will  rely  upon  reports  on  minerals 
prepared  by  or  reviewed  and  approved 
by  the  Bureau  of  Land  Management. 
***** 

6.  Section  2720.2  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  2720.2    Determination  that  an  exploratory 
program  is  not  required. 

(a)*   *   • 

(b)  The  authorized  officer  will  not 
require  an  exploratory  program  to 
ascertain  the  presence  of  mineral  values 


where  the  authorized  officer  determines 
that  a  reasonable  person  would  not 
make  exploration  expenditures  with 
expectations  of  deriving  economic  gain  • 
from  the  mineral  production. 

(c)  The  authorized  officer  will  not 
require  an  exploratory  program  if  the 
authorized  officer  determines  that,  for 
the  mineral  interests  covered  by  the 
application,  sufficient  information  is 
available  to  determine  their  fair  market 
value. 

7.  Section  2720.3  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (a),  and  paragraph  (b)  in  its 
entirety,  to  read  as  follows: 

§  2720.3    Action  upon  determination  of  ttie 
fair  market  value  of  the  mineral  Interests. 

(a)  *  *  *  The  notice  must  require  the 
applicant  to  pay  both  the  fair  market 
value  of  the  Federal  mineral  interests 
and  the  remaining  administrative  costs 
owed  within  90  days  after  the  date  the 
authorized  officer  mails  the  notice. 
***** 

(b)  The  Bureau  of  Land  Management 
will  convey  mineral  rights  on  lands  for 
which  this  part  does  not  require  an 
exploratory  program  upon  payment  by 
the  applicant  of  fair  market  value  for 
those  mineral  interests  and  all 
administrative  costs  of  processing  the 
application  to  acquire  the  mineral 
rights. 

(PR  Doc.  95-5626  Filed  3-7-95:  8:45  am) 

BILLING  CODE  4310-64-? 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Chapter  99 

Cost  Accounting  Standards  Board; 
Interim  Interpretation  95-01,  Allocation 
of  Contractor  Restructuring  Costs 
Under  Defense  Contracts 

agency:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Pohcy,  OMB. 
ACTION:  Interpretation. 

SUMMARY:  The  Cost  Accounting 
Standards  Board  is  issuing  an  interim 
interpretation  designed  to  address 
period  cost  assignment  and  allocability 
criteria  for  restructuring  costs  incurred 
under  certain  national  defense 
contracts. 

DATES:  Effective  Date:  August  15, 1994. 
Comments  on  this  interim  interpretation 
must  be  in  writing  and  must  be  received 
by  May  8. 1995. 

ADDRESSES:  Comments  upon  this 
interim  interpretation  should  be 
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addressed  to  Richard  C.  Loeb,  Executive 
Secretary,  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  725  17th  Street,  NW..  Room 
9001,  Washington,  DC  20503.  ATTN: 
CASE  Interpretation  95-01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb.  Executive  Secretary. 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  818  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995. 
Pub.  L.  103-337,  restricts  the 
Department  of  Defense  h-om 
reimbursing  contractor  restructuring 
costs  associated  with  a  business 
combination  unless  certain  "net 
savings"  provisions  are  met.  Questions 
have  arisen  as  to  the  methods  to  be  used 
in  measuring,  assigning  and  allocating 
such  restructuring  costs.  This  interim 
interpretation  is  designed  to  address 
these  questions.  The  Board  would 
appreciate  receiving  comments 
concerning  this  interpretation. 

B.  Authority  to  Issue  an  Interpretation 

Authority  for  issuance  of  this 
interpretation  is  provided  by  41  U.S.C. 
422(fl{l)  and  48  CFR  9901.302(b). 
Richard  C.  Loeb. 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

Cost  Accounting  Standards  Board 
Interim  Interpretation  95-01, 
"Allocation  of  Contractor  Restructuring 
Costs  Under  Defense  Contracts" 

(a)  Questions  have  arisen  as  to  the 
appropriate  methodologies  to  be  used 
for  the  allocation  and  period  cost 
assignment  of  contract  costs  categorized 
or  classified  as  "restructuring  costs" 
under  certain  defense  contracts.  This 
Interpretation  applies  to  the  provisions 
of  several  Cost  Accounting  Standards, 
including,  but  not  limited  to  CAS 
9904.403,  9904.404,  9904.406,  9904.409 
and  9904.418,  as  they  relate  to 
"restructuring  costs"  associated  with 
CAS-covered  contracts. 

(b)  "Restructuring  costs"  are  incurred 
after  an  entity  decides  to  make  a 
significant  nonrecurring  change  in  its 
business  operations  or  structure  in  order 
to  reduce  overall  cost  levels  in  future 
periods  through  work  force  reductions, 
the  elimination  of  selected  activities, 
and/or  the  combination  of  ongoing 
operations,  including  plant  relocations. 
Restructuring  activities  do  not  include 
ongoing  routine  changes  an  entity 
makes  in  its  business  operations  or 
organizational  structure.  Restructuring 
costs  are  comprised  both  of  direct  and 


indirect  costs  associated  with  contractor 
restructuring  activities  taken  after  a 
business  combination  is  effected  or  after 
an  internal  corporate  restructuring 
decision  is  made.  Typical  categories  of 
costs  that  have  been  included  as 
restructuring  charges  include  severance 
pay.  early  retirement  incentive, 
retraining,  employee  relocation,  lease 
cancellation,  asset  disposition  and 
write-offs,  and  relocation  and 
rearrangement  of  plant  and  equipment. 
Restructuring  costs  do  not  include  the 
cost  of  such  activities  when  they  do  not 
relate  either  to  business  combinations  or 
significant  nonrecvuring  internal 
corporate  restructuring  decisions. 
Generally,  activities  giving  rise  to 
restructuring  charges  should  normally 
be  completed  within  one  year. 

(c)  The  costs  of  betterments  or 
improvements  of  capital  assets  that 
result  from  restructuring  activities  shall 
be  capitalized  and  depreciated  in 
accordance  with  the  provisions  of  CAS 
9904.404  and  9904.409. 

(d)  When  a  procuring  agency  imposes 
a  net  savings  requirement  for  the 
payment  of  restructuring  costs,  the 
contractor  shall  submit  data  specifying 
(1)  restructuring  costs  by  period.  (2) 
restructuring  savings  by  period  (if 
applicable),  and  (3)  the  methods  by 
which  such  costs  shall  be  allocated. 

(e)  Under  normal  circumstances,  most 
categories  of  costs  that  qualify  as 
restructuring  costs  are  recognized  as 
current  period  cost  in  the  period  in 
which  the  cost  is  inciured.  However,  for 
contractor  restructuring  costs  defined 
pursuant  to  this  Interpretation,  such 
costs  may  be  deferred,  and  subsequently 
amortized,  over  a  period  during  which 
the  benefits  are  expected  to  accrue.  A 
proposal  to  expense  restructuring  costs 
in  the  current  period  is  acceptable  when 
the  Contracting  Officer  agrees  that  such 
treatment  will  result  in  a  more  equitable 
assignment  of  costs  in  the 
circumstances. 

(f)  If  a  contractor  incurs  restructuring 
costs  but  does  not  have  an  established 
or  disclosed  cost  accounting  practice 
covering  such  costs,  the  deferral  of  such 
restructuring  costs  may  be  treated  as  the 
initial  adoption  of  a  cost  accounting 
practice  (see  9903.302-2(a)).  If  a 
contractor  incurs  restructuring  costs  but 
has  an  existing  established  or  disclosed 
cost  accounting  practice  that  does  not 
provide  for  deferring  such  costs,  any 
resulting  change  in  cost  accounting 
practice  to  defer  such  costs  may  be 
presumed  to  be  desirable  and  not 
detrimental  to  the  interests  of  the 
Government  (see  9903.201-6).  Changes 
in  cost  accoimting  practices  for 
restructuring  costs  shall  be  subject  to 
disclosure  statement  revision 


requirements  (see  CAS  9903.202-3),  if 
applicable. 

(g)  Measurement  of  cost  impact  on 
existing  CAS-covered  contracts,  shall  be 
the  difference  between  an  estimate  to 
complete  before  giving  effect  to  the 
restructuring,  and,  an  estimate  to 
complete  considering  restructuring.  The 
estimates  to  complete  shall  be  based  on 
the  contractor's  compliant  cost 
accounting  practices  for  the  affected 
cost  accounting  periods,  from  the 
applicability  date  of  the  restructuring 
plan  through  the  end  of  the  period 
designated  as  the  benefiting  period. 

{hjThe  amortization  period  for 
deferred  restructuring  costs  shall  not 
exceed  five  years.  Straight  Une 
amortization  should  normally  be  used, 
unless  another  method  results  in  a  more 
appropriate  matching  of  cost  to 
expected  benefits. 

fi)  Restructuring  costs  that  are 
deferred  shall  not  be  included  in  the 
allocation  based  for  cost  of  money 
purposes  (see  CAS  9904.414).  Deferred 
charges  are  not  tangible  or  intangible 
capital  assets  and  therefore  are  excluded 
from  the  base  for  computation  of 
facilities  capital  cost  of  money. 

(j)  Restructuring  costs  incurred  at  a 
home  office  level  shall  be  treated  in 
accordance  with  the  provisions  of  CAS 
9904.403.  Restructuring  costs  incurred 
at  the  segment  level  that  benefit  more 
than  one  segment  should  be  allocated  to 
the  home  o^ce  and  treated  as  home 
office  expense  piu-suant  to  CAS 
9904.403.  Restructuring  costs  incurred 
at  the  segment  level  that  benefit  only 
that  segment  shall  be  treated  in 
accordance  with  the  provisions  of  CAS 
9904.418.  Restructuring  costs  that  are 
not  considered  to  meet  the  homogeneity 
requirements  of  CAS  9904.418  shall  be 
grouped  in  indirect  cost  pools  that  are 
distinct  from  the  contractor's  current 
indirect  cost  pools. 

(k)  This  Interpretation  is  apphcable  to 
contractor  "restructuring  costs"  paid  or 
approved  on  or  after  August  15, 1994. 

[PR  Doc.  95-5607  Filed  3-7-95;  8:45  am) 

BILUNG  CODE  3110-01-4M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1517 
FRL-6168-6] 

Acquisition  Regulation 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
EPA  Acquisition  Regulation  (EPAAR) 


on  the  use  of  options.  This  rule 

eliminates  a  provision  on  the  use  of 

options  which  is  more  restrictive  than 

coverage  in  the  Federal  Acquisition 

Regulation  (FAR). 

EFFECTIVE  DATE:  March  8,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Schaffer  at  (202)  260-9032, 

Environmental  Protection  Agency,  401 

M  Street,  S.W.,  Washington,  D.C.  20460 

(Mail  Code  3802F). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  this  rule,  EPA  Contracting 
Officers  (COs)  will  no  longer  need  the 
approval  of  the  Chief  of  the  Contracting 
Office  (CCO)  (which  includes  the  Office 
of  Acquisition  Management  Division 
Directors  at  Headquarters,  Research 
Triangle  Park.  NC,  and  Cincinnati,  OH) 
when  the  use  of  options  for  increased 
quantities  of  supplies  or  services  exceed 
50%  of  the  base  quantity  specified  in 
the  contract  for  a  particular  period.  FAR 
coverage,  which  is  less  restrictive,  is 
adequate. 

Under  this  rule,  EPA  COs  will  no 
longer  need  the  approval  of  the  CCO 
when  the  use  of  options,  combined  with 


the  base  contract  period,  results  in  a 
total  contract  period  of  performance 
which  exceeds  thirty-six  (36)  months. 
CCO  approval  will  be  required  only  for 
total  contract  periods  in  excess  of  sixty 
(60)  months,  unless  otherwise 
prohibited  by  statute. 

B.  Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore  no 
review  is  required  at  the  Office  of 
Information  and  Regulatory  Affairs 
within  0MB. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
propose  any  information  collection 
requirements  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  this  rule  will  have 
no  significant  impact  on  small  entities, 
since  the  rule  eliminates  a  procedure 
internal  to  the  Government.  Therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 


List  of  Subjects  in  48  CFR  Part  1517 

Special  contracting  methods. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  15  of  Title  48.  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  1517 
continues  to  read  as  follows: 

Authority:  Sec  205(c).  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

§1517.202    [Removed] 

2.  Subpart  1517.2  is  amended  by 
removing  section  1517.202. 

3.  Subpart  1517.2  is  amended  by 
adding  section  1517.204  to  read  as 
follows:    . 

1517.204    Contracts. 

The  CCO  may  approve  a  contract  with 
a  base  contract  period  and  option 
periods  which  total  in  excess  of  five  (5) 
years,  unless  otherwise  prohibited  by 
statute. 

Dated:  February  27. 1995. 
Betty  I..  Bailey. 

Director,  Office  of  Acquisition  Management. 
[PR  Doc.  95-5660  Filed  3-7-95;  8:45  am) 
BILUfWCOOE  66e»-60-P 


UMI 


12714 


Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8,  1995  /  Proposed  Rules 12715 


Federal  Register 

Vol.  60,  No.  45 

Wednesday,  March  8,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-28-AD] 

Airworthiness  Directives;  Piper  Aircraft 
Corporation  PA-28  and  PA-32  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  76-25-06,  which 
currently  requires  replacing  certain 
engine  oil  hoses  on  Piper  Model  PA-28- 
140  airplanes,  and  inspecting  for  a 
minimum  clearance  between  the  oil 
hose  assemblies  and  the  front  exhaust 
stacks  and  adjusting  if  proper  clearance 
is  not  obtained.  The  proposed  action 
would  maintain  the  clearance 
inspection  and  hose  replacement, 
require  this  inspection  and  replacement 
to  be  repetitive,  and  extend  the 
applicability  to  include  PA-32  series 
and  other  PA-28  series  airplanes.  It 
would  also  provide  the  option  of 
installing  an  approved  TSO-C53a,  Type 
D,  hose  assembly  as  terminating  action 
for  the  repetitive  inspection 
requirement.  Numerous  incidents/ 
accidents  caused  by  oil  cooler  hose 
rupture  or  failure  on  the  affected 
airplanes  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  these  hoses 
from  failing  or  rupturing,  which  could 
result  in  engine  stoppage  and 
subsequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  May  19,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAJ,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-28- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 


may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the  Piper 
Aircraft  Corporation,  Customer  Services, 
2926  Piper  Drive,  Vero  Beach,  Florida 
32960.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7373;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamp>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 


Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-28-AD,  Room 
1558.  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

AD  76-25-06.  Amendment  39-2788, 
currently  requires  replacing  certain 
engine  oil  hoses  on  Piper  Model  PA-28- 
140  airplanes,  and  inspecting  for  a 
minimum  clearance  between  the  oil 
hose  assemblies  and  the  front  exhaust 
stacks  and  adjusting  if  proper  clearance 
is  not  obtained. 

Since  issuance  of  that  AD.  the  FAA 
has  received  over  20  incident  and 
accident  reports  on  Piper  PA-28  and 
PA-32  series  airplanes  where  the  oil 
cooler  hoses  either  ruptured  or  failed. 
Many  of  these  occurrences  required  the 
pilot  to  make  an  emergency  landing.  In 
some  instances,  oil  spraying  from  these 
ruptured  hoses  contacted  the  hot  engine 
and  produced  smoke  in  the  cockpit  or 
caused  controllability  problems  when 
sprayed  on  the  windshield. 

Other  airplane  models  have  shown  a 
history  of  oil  cooler  hose  problems; 
however,  most  of  these  have  been 
attributed  to  leaking  hoses  instead  of 
ruptured  or  broken  hoses  as  detailed  in 
the  incident/accident  reports  referenced 
above  on  the  PA-28  and  PA-32  series 
airplanes.  The  close  proximity  of  the  oil 
cooler  hoses  to  the  exhaust  stacks  in 
some  of  these  airplanes  also  contributes 
to  the  hazardous  nature  of  these  oil 
cooler  hose  failures. 

The  Model  PA-28-140  airplanes  in 
the  referenced  incidents/accidents  were 
in  compliance  with  AD  76-26-05; 
however,  that  AD  did  not  establish  any 
repetitive  oil  cooler  hose  inspection  or 
replacement  requirements. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  descrij)ed  above, 
the  FAA  has  determined  that  (1)  the  oil 
cooler  assemblies  should  be  repetitively 
inspected  for  clearance,  and  the  oil 
cooler  hoses  should  be  replaced  at 
certain  time  intervals;  (2)  the 
applicability  of  AD  76-26-05  should  be 
extended  to  include  other  PA-28  series 
and  the  PA-32  series  airplanes;  and  (3) 
AD  action  should  be  taken  to  prevent  oil 
cooler  hoses  from  failing  or  rupturing, 
which  could  result  in  engine  stoppage 
and  subsequent  loss  of  control  of  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA-28  and  PA- 


32  series  airplanes  of  the  same  type 
design,  the  proposed  AD  would 
supersede  AD  76-25-06.  Amendment 
39-2788,  with  a  new  AD  that  would 
retain  the  clearance  inspection  and  hose 
replacement  for  the  Piper  Model  PA- 
28-140  airplanes,  and  make  the 
inspection  and  replacement  repetitive 
for  these  airplane  models  as  well  as 
other  PA-28  series  and  the  PA-32  series 
airplanes.  It  would  also  provide  the 
option  of  installing  an  approved  TSO- 
C53a,  Type  D,  hose  assembly  as 
terminating  action  for  the  repetitive 
inspection  requirement. 

The  replacement  compliance  time  for 
the  proposed  AD  is  presented  in  both 
hours  time-in-service  (TIS)  and  calendar 
time  with  the  prevalent  compliance 
time  being  that  which  occurs  first. 
Deterioriation  or  failure  of  the  oil  cooler 
hose  assemblies  could  occur  as  a  result 
of  normal  flight  operation  or  as  a  result 
of  time.  Therefore,  the  FAA  has 
determined  that  this  proposed  dual 
replacement  compliance  time  is  needed 
to  assure  that  the  oil  cooler  hose 
assemblies  are  replaced  before  they 
deteriorate  and  rupture  or  fail. 

The  FAA  estimates  that  25,000 
airplanes  in  the  U.S.  registry  would  be    . 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  2  workhours 
(1  workhour  inspection  and  1  workhour 
replacement)  per  airplane  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $110 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$5,750,000.  This  figure  does  not  take 
into  the  account  the  cost  of  repetitive 
inspections  or  repetitive  replacements. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  or 
replacements  each  owner/operator 
would  incur  over  the  life  of  the  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  76-25-06.  Amendment 
39-2788.  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

Piper  Aircraft  Corporation:  Docket  No.  94- 
CE-2&-AD;  Supersedes  AD  76-25-06. 
Amendment  39-2788. 
Applicability:  The  following  airplane 
models,  all  serial  numbers,  that  are  equipped 
with  one  of  the  applicable  oil  cooler  hose 
assembly  part  numbers  (specified  below), 
certificated  in  any  category: 


Models 

Part  Nos. 

PA-28-140  

63901-69  or  63901- 

72. 

PA-28-150,  PA-2&- 

63635-00,63636-00. 

160,  PA-28S-160, 

63701-00,  63901- 

PA-2&-180,and 

20,  63901-26, 

PA-28S-180. 

63901^3,  or 

63901-72. 

PA-28R-180,  PA- 

63901-43. 

28R-200,  and  PA- 

28R-201. 

PA-28-151  andPA- 

63901-34  or  63901- 

28-161. 

49. 

PA-28-181     

63901-26,  63901-43. 

or  63901-50. 

PA-28-235  

61413-3,63901-16, 

or  63901-26. 

PA-28-236  

35801  or  35801-7. 

PA-32-260  

63901-26. 

PA-32-300.  PA- 

63901-26,  63901-35, 

32S-300,  and  PA- 

or  63901-73. 

32-301. 

Models 

Part  Nos. 

PA-32R-300,  PA- 

63901-98,  63901-99. 

32RT-300,  PA- 

or  63901-100. 

32R-301(SP).  and 

PA-32R-301(HP). 

PA-32RT-300T,  PA- 

63901-26  or  63901- 

32R-301T.  and 

91. 

PA-32-301T. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  oil  cooler  hoses  from  foiling  or 
rupturing,  which  could  result  in  engine 
stoppage  and  subsequent  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS,  inspect  the  oil  cooler  hoses 
to  ensure  that  the  hoses  meet  the  criteria 
presented  in  the  paragraphs  below. 

(1)  For  airplanes  that  have  any  oil  cooler 
mounted  at  the  front  or  back  of  the  airplane, 
or  both,  the  fire  sleeve  of  the  hose  should  not 
be  soaked  with  oil  or  have  a  brownish  or 
whitish  color,  and  there  should  be  no 
evidence  of  deterioration  as  a  result  of  heat, 
brittleness,  or  oil  seepage.  Prior  to  further 
flight,  replace  any  hose  that  is  soaked  with 
oil,  has  a  brownish  or  whitish  color,  or  has 
evidence  of  deterioration. 

(2)  On  airplanes  that  have  any  oil  cooler 
mounted  in  the  front  of  the  airplane,  ensure 
that  the  following  exists,  and,  prior  to  further 
flight,  adjust  accordingly: 

(i)  The  hose  passes  underneath  and  behind 
the  electrical  ground  cable  and  in  front  of  the 
lower  of  the  two  engine  mount  struts  when 
the  hose  is  routed  to  the  rear  of  the  engine; 
and 

(ii)  The  hose  is  tied  to  the  engine  mount 
strut  and  a  clearance  of  at  least  2  inches 
exists  between  the  oil  hose  and  exhaust 
stack. 

Note  2:  Figure  1  of  this  AD  relates  to  the 
conditions  specified  in  paragraphs  (a)(2)(i) 
and(a)(2){ii)ofthisAD. 

BILUNC  COOE  4»1&-13-U 
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Maintain  2-inch  minimum 
clearance  between  oil  cooler 
hoses  and  exhaust  stack  in 
this  area. 


Maintain  2-inch  minimum 
clearance  between  oil  cooler 
hoses  and  exhaust  stack  in 
this  area. 


Figure  1 


BILUNG  CO0£  4910-13-C 


(b)  Upon  the  accumulation  of  8  years  or 
1,000  hours  TIS  on  the  oil  cooler  assembly, 
whichever  occurs  first,  and  thereafter  at 
every  8  years  or  1,000  hours  TIS  (whichever 
occurs  first),  accomplish  one  of  the 
following: 

(1)  Replace  the  oil  cooler  hose  assembly 
with  a  part  number  specified  in  the 
APPLICABILITY  section  of  this  AD,  and 
reinspect  in  accordance  with  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  100  hours 
TIS;  or 

(2)  Replace  the  oil  cooler  assembly  with  an 
approved  TSO-C53a,  Type  D,  hose  assembly 
ensuring  that  there  is  a  minimum  of  2  inches 
between  the  oil  cooler  hoses  and  exhaust 
stacks  (as  applicable)  upon  installation. 

(c)  The  replacement  specified  in  paragraph 
(b)(2)  of  this  AD  may  be  accomplished  at  any 
time  prior  to  the  8-year  or  1 ,000-hour 
compliance  time  as  terminating  action  for  the 
100-hour  TIS  repetitive  inspection 
requirement  of  this  AD. 

(d)  After  adjusting  or  installing  oil  cooler 
hoses,  prior  to  further  flight,  run  the  engine 
for  5  minutes  to  ensure  that  there  are  no  oil 
leaks  and  that  the  2-inch  clearance  is 
maintained  (as  applicable)  when  the  engine 
is  warm.  Prior  to  further  flight,  replace  any 
leaking  oil  cooler  hoses  and  adjust  the 
clearance  accordingly. 

Note  3:  Although  not  required  by  this  AD, 
it  is  recommended  that  a  hose  flexibility  test 
be  accomplished  at  each  100-hour  TIS 
inspection  interval.  Hose  flexibility  may  be 
determined  by  gently  lifting  the  hose  in 
several  places  from. the  bottom  of  its 
downward  arc  to  the  oil  cooler.  If  the  hose 
moves  slightly  either  from  side-to-side  or 
upward  with  the  hand  at  the  center  of  an 
even  arc,  then  some  flexibility  remains.  If  the 
hose  appears  hardened  or  inflexible,  hose 
replacement  is  recommended. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO),  Campus  Building,  1701  Columbia 
Avenue,  suite  2-160,  College  Park,  Georgia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(g)  Figure  1  of  this  AD  may  be  obtained 
from  the  Atlanta  ACO  at  the  address 
specified  in  paragraph  (f)  of  this  AD.  This 
document  or  any  other  information  that 
r«lates  to  this  AD  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Assistant 
Chief  Counsel.  Room  1558.  601  E.  12th 
Street.  Kansas  City.  Missouri. 

(h)  This  amendment  supersedes  AD  76- 
25-06.  Amendment  39-2788. 


Issued  in  Kansas  City.  Missouri,  on  March 
2, 1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-5601  Filed  3-7-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 
PoD6010.8-fi] 
RIN-0720-AA27 

Civilian  Healtli  and  Medical  Program  of 
tlie  Uniformed  Services  (CHAMPUS); 
Provider  Certification  Requirements- 
Corporate  Services  Provider  Class; 
Occupational  Therapists 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  presents 
requirements  to  permit  payment  of 
professional  or  technical  health  care 
services  rendered  by  certain  corporate 
providers  and  to  self-employed 
occupational  therapists;  makes  changes 
to  clarify  the  general  requirements  for 
individual  professional  providers;  and 
adds  standard  provider  participation 
agreement  provisions  when  such 
agreements  are  otherwise  required. 
DATES:  Comments  must  be  submitted  on 
or  before  May  8, 1995. 
ADDRESSES:  Office  of  CHAMPUS  (PDD), 
Aurora,  CO  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  R.  Gilstrap.  telephone  (303) 
361-1309. 

SUPPLEMENTARY  INFORMATION:  The 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
supplements  the  availability  of  health 
care  in  military  hospitals  and  clinics. 
Services  and  items  allowable  as 
CHAMPUS  benefits  must  be  obtained 
from  CHAMPUS  authorized  civilian 
providers  to  be  considered  for 
CHAMPUS  payment.  Requirements  for 
CHAMPUS  provider  authorization  are 
published  as  regulation. 

This  amendment  proposes  to  create  a 
fourth  class  of  CHAMPUS  provider 
consisting  of  freestanding  corporations 
and  foundations  that  render  principally 
professional  ambulatory  or  in-home  care 
and  technical  diagnostic  procedures. 
Such  organizations  are  currently 
excluded  as  an  allowable  type  of 
CHAMPUS-authorized  institutional 
provider,  and  employees  of  these 
organizations  are  excluded  as 


CHAMPUS-authorized  individual 
professional  providers. 

The  CHAMPUS  currently  has 
requirements  for  three  classes  of 
providers.  The  institutional  provider 
class  includes  hospitals  and  other 
categories  of  similar  facilities.  The 
individual  professional  provider  class 
includes  physicians  and  other  categories 
of  licensed  individuals  who  render 
professional  services  independently, 
and  certain  allied  health  and  extra 
medical  providers  that  must  function 
imder  physician  orders  and  supervision. 
The  third  class  of  providers  consists  of 
sellers  of  items  and  supplies  of  an 
ancillary  or  supplemental  nature,  such 
as  durable  equipment. 

CHAMPUS  payment  depends  upon  a 
service  being  both  allowable  as  a  benefit 
and  rendered  by  a  CHAMPUS 
authorized  provider.  Consequently,  it  is 
ourently  possible  that,  for  example, 
outpatient  treatment  by  an  occupational 
therapist  employed  by  a  hospital  may  be 
paid  (to  the  hospital)  while  the  same 
service  provided  by  an  employee  of  a 
freestanding  clinic,  home  care  agency, 
or  self-employed  occupational  therapist 
is  denied  payment. 

This  administrative  exclusion  is 
difficult  for  beneficiaries  to  apply  when 
seeking  health  care  services  because  it 
requires  an  understanding  of  the 
underlying  business  structure  of  the 
provider.  But  the  underlying  business 
structure  of  a  provider  organization  is 
important  to  CHAMPUS  management 
decisions  regarding  quality  assurance 
and  payment  methods. 

Corporations,  both  not-for-profit  and 
shareholder,  and  foundations  are  an 
alternative  source  of  ambulatory  and  in- 
home  care.  The  proposed  addition  of  the 
corporate  provider  class  will  recognize 
the  current  range  of  providers  within 
today's  health  care  delivery  structure 
and  give  beneficiaries  access  to  another 
segment  of  the  health  care  delivery 
industry. 

This  amendment  proposes  to  allow 
qualified  self-employed  occupational 
therapists  to  be  authorized  for  direct 
CHAMPUS  payment  for  allowable 
services  as  individual  professional 
providers. 

This  amendment  proposes  to  more 
clearly  establish  that  a  professional 
corporation  or  association  is  not  itself  a 
provider  but  may  file  claims  and  receive 
payment  on  behalf  of  an  individual 
professional  provider  member,  and  to 
more  clearly  state  the  other  general 
requirements  for  these  providers. 

This  amendment  proposes  to  establish 
standard  general  provisions  for 
agreements  with  certain  providers  when 
such  agreements  are  otherwise  required. 
These  provisions  will  improve 
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efficiency  in  CHAMPUS  oversight  of 
providers  and  will  limit  beneficiary 
liability  related  to  claims  denied  due  to 
provider  noncompliance  with 
CHAMPUS  requirements. 

This  amendment  proposes  to  remove 
two  provisions  which  exclude 
CHAMPUS  coverage  of  civilian 
diagnostic  and  consultation  services 
requested  by  a  Military  Treatment 
Facility  (MTF)  physician  in  support  of 
continued  MTF  care  of  a  CHAMPUS- 
eligible  beneficiary.  Because  MTFs  vary 
in  size  and  clinical  capacity  for  the  care 
of  CHAMPUS-eligible  beneficiaries,  the 
lack  of  access  to  specialized  diagnostic 
and  consultation  resources  through 
CHAMPUS  may  result  in  the  MTF 
purchasing  the  civilian  services  directly 
without  the  advantage  of  CHAMPUS 
price  requirements;  the  beneficiary 
paying  the  total  cost  of  such  non-MTF 
services;  or  the  beneficiary  choosing  to 
obtain  all  care  in  the  civilian 
community  in  order  to  take  advantage  of 
CHAMPUS  cost-share  of  all  the 
necessary  care.  Removal  of  these 
exclusions  will  allow  flexibility  in  the 
implementation  of  an  MTF-based  plan- 
of-care  resulting  in  continuity  of  care  at 
a  lower  cost  to  both  the  beneficiary  and 
the  government. 

Executive  Order  12866.  OMB  has 
determined  this  is  not  a  significant  rule 
as  defined  by  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  federal  agency  prepare  an 
analysis  when  the  agency  issues 
regulations  which  would  have 
significant  impact  upon  a  substantial 
number  of  small  entities.  An  estimated 
2,200  occupational  therapists  in  private 
practice:  approximately  850  corporate  or 
foundation  physician  groups;  and 
approximately  4.500  freestanding 
Medicare  certified  in-home  health  care 
agencies  would  become  eligible  to  apply 
for  CHAMPUS  provider  status  if  this 
proposed  rule  is  finalized.  These 
changes  are  expected  to  competitively 
redistribute  ambulatory  care  benefit 
costs  for  already  existing  benefits.  We 
certify  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 
requires  all  Departments  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  record  keeping 
requirements  in  a  proposed  or  final  rule. 
This  proposed  rule  will,  if  adopted, 
require  information  from  the  provider 
applicant  to  document  that  the  criteria 
for  CHAMPUS-provider  status  are  met. 


List  of  Subjects  in  32  CFR  Part  199 

Claims,  Disability,  Handicapped. 
Health  insurance,  and  Military 
personnel. 

PART  199— {AMENDED] 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
is  proposed  to  be  to  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 


55. 

2.  Section  199.2(b}  is  proposed  to  be 
amended  by  revising  the  definition  for 
"Participating  provider,"  and  by  adding 
definitions  for  "Corporate  services 
provider,"  "Economic  interest,"  and 
"Qualified  accreditation  organization" 
in  alphabetical  order  to  read  as  follows: 

§199.2    Definitions. 

(b)  *  *  • 

Corporate  services  provider.  A  health 
care  provider  which  meets  the 
applicable  requirements  established  by 
§  199.6(e). 
***** 

Economic  interest,  (i)  Any  right,  title, 
or  share  in  the  income,  remuneration, 
payment,  or  profit  of  a  CHAMPUS- 
authorized  provider,  or  of  an  individual 
or  entity  eligible  to  be  a  CHAMPUS- 
authorized  provider,  resulting,  directly 
or  indirectly,  from  a  referral 
relationship;  or  any  direct  or  indirect 
ownership,  right,  title,  or  share, 
including  a  mortgage,  deed  of  trust, 
note,  or  other  obligation  secured  (in 
whole  or  in  part)  by  one  entity  for 
another  entity  in  a  referral  or 
accreditation  relationship,  which  is 
equal  to  or  exceeds  5  percent  of  the  total 
property  and  assets  of  the  other  entity. 

(ii)  A  referral  relationship  exists  when 
a  CHAMPUS  beneficiary  is  sent, 
directed,  assigned  or  influenced  to  use 
a  specific  CHAMPUS-authorized 
provider,  or  a  specific  individual  or 
entity  eligible  to  be  a  CHAMPUS- 
authorized  provider. 

(iii)  An  accreditation  relationship 
exists  when  a  CHAMPUS-approved 
accreditation  organization  evaluates  for 
accreditation  an  entity  that  is  an 
applicant  for,  or  recipient  of, 
CHAMPUS-authorized  provider  status. 
*         *         •         *         n 

Participating  provider.  A  CHAMPUS- 
authorized  provider  that  is  required,  or 
has  agreed  by  entering  into  a  CHAMPUS 
participation  agreement  or  by  act  of 
indicating  "accept  assignment"  on  the 
CHAMPUS  claim  form,  to  accept  the 
CHAMPUS-allowable  amount  as  the 
maximum  total  charge  for  a  service  or 
item  rendered  to  a  CHAMPUS 


beneficiary  whether  the  amount  is  paid 
for  fully  by  the  CHAMPUS  or  requires 
cost-sharing  by  the  CHAMPUS 
beneficiary. 

•        *        *        ♦        • 

Qualified  accreditation  organization. 
A  not-for-pro'fit  corporation  or  a 
foundation  that: 

(i)  Develops  process  standards  and 
outcome  standards  for  health  care 
delivery  programs,  or  knowledge 
standards  and  skill  standards  for  health 
care  professional  certification  testing, 
using  experts  both  from  within  and 
outside  of  the  health  care  program  area 
or  individual  speciality  to  which  the 
standards  are  to  be  applied; 

(ii)  Creates  measurable  criteria  that 
demonstrate  compliance  with  each 
standard; 

(iii)  Publishes  the  organization's 
standards,  criteria  and  evaluation 
processes  so  that  they  are  available  to 
the  general  public; 

(iv)  Performs  on-site  evaluations  of 
health  care  delivery  programs,  or 
provides  testing  of  individuals,  to 
measure  the  extent  of  compliance  with 
each  standard; 

(v)  Provides  on-site  evaluations  or 
individual  testing  on  a  national  or 
international  basis; 

(vi)  Provides  to  evaluated  programs 
and  tested  individuals  time-limited 
written  certification  of  compliance  with 
the  organization's  standards; 

(vii)  Excludes  certification  of  any 
program  operated  by  an  organization 
which  has  an  economic  interest,  as 
defined  by  §  199.2,  in  the  accreditation 
organization  or  in  which  the 
accreditation  organization  has  an 
economic  interest; 

(viii)  Publishes  promptly  the 
certification  outcome  of  each  program 
evaluation  or  individual  test  so  that  it  is 
available  to  the  general  public;  and 

(ix)  Has  been  found  by  the  Director  to 
apply  standards,  criteria,  and 
certification  processes  which  reinforce 
CHAMPUS  provider  authorization 
requirements  and  promote  efficient 
deUvery  of  CHAMPUS  benefits. 
***** 

3.  Section  199.4  is  proposed  to  be 
amended  by  revising  paragraph  (c)(3)(x) 
and  by  removing  and  reserving  (g)(70) 
and  (g)(71)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

***** 

(c)  *  •  • 

(3)*   *   * 

(x)  Physical  and  occupational 
therapy.  Assessment  and  treatment 
services  of  a  CHAMPUS-authorized 
physical  or  occupational  therapist  may 
be  cost-shared  when: 


(A)  The  services  are  prescribed  and 
monitored  by  a  physician; 

(B)  The  purpose  of  the  prescription  is 
to  reduce  the  disabling  effects  of  an 
illness,  injury,  or  neuromuscular 
disorder;  and 

(C)  The  prescribed  treatment 
increases,  stabilizes,  or  slows  the 
deterioration  of,  the  beneficiary's  ability 
to  perform  specified  purposeful  activity 
in  the  manner,  or  within  the  range 
considered  normal,  for  a  human  being. 
***** 

(g)  Exclusions  and  limitations 
(70)-(71)lReserved] 

***** 

4.  Section  199.6  is  proposed  to  be 
amended  by  adding  new  paragraphs 
(a)(13)  and  (a)(14);  removing  paragraph 
(b)(l)(ii);  revising  paragraphs  (a)(8), 
(c)(1),  (c)(2)  and  (c)(3)(iii)(I)(3), 
redesignating  paragraph  (e)  as  (a)(15) 
and  paragraph  (f)  as  (a)(16)  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  199.6    Authorized  providers. 

***** 

(a)*  •  * 

(8)  Participating  providers.  A 
CHAMPUS-authorized  provider  is  a 
participating  provider,  as  defined  in 
§  199.2,  under  the  following 
circumstances: 

(i)  Mandatory  participation. 

(A)  Afl  medicare-participating 
hospitals  must  be  CHAMPUS 
participating  providers  for  all  inpatient 
CHAMPUS  claims. 

(B)  Hospitals  that  are  not  Medicare- 
participating  but  are  subject  to  the 
CHAMPUS-DRG-based  payment 
methodology  or  the  CHAMPUS  mental 
health  payment  methodology  as 
established  by  §  199.14(a),  must  enter 
into  a  participating  agreement  with  the 
CHAMPUS  for  all  inpatient  claims  in 
order  to  be  a  CHAlvIPUS-authorized 
provider. 

(C)  Corporate  services  providers 
authorized  as  CHAMPUS  providers 
under  the  provisions  of  paragraph  (e)  of 
this  section. 

(ii)  Voluntary  participation. 

(A)  Total  claims  participation:  The 
participating  provider  program.  A 
CHAMPUS-authorized  provider  that  is 
not  required  to  participate  by  this  part 
may  become  a  participating  provider  by 
entering  into  an  agreement  or 
memorandum  of  understanding  (MOU) 
with  the  Director,  OCHAMPUS,  which 
includes,  but  is  not  limited  to,  the 
provisions  of  paragraph  (a)(14)  of  this 
section.  The  Director,  OCHAMPUS,  may 
include  in  a  participating  provider 
agreement/MOU  provisions  that 
establish  between  OCHAMPUS  and  a 


class,  category,  type,  or  specific 
provider,  uniform  procedures  and 
conditions  which  encourage  provider 
participation  while  improving 
beneficiary  access  to  benfits  and 
contributing  to  CHAMPUS  efficiency. 
Such  provisions  shall  be  otherwise 
allowed  by  this  part  or  by  DoD  Directive 
or  DoD  Instruction.  Participating 
provider  program  provisions  may  be 
incorporated  into  an  agreement/MOU  to 
establish  a  specific  CHAMPUS-provider 
relationship,  such  as  a  preferred 
provider  arrangement. 

(B)  Claim-specific  participation.  A 
CHAMPUS-authorized  provider  that  is 
not  required  to  participate  and  that  has 
not  entered  into  a  participation 
agreement  pursuant  to  paragraph 
(a)(8)(ii)(A)  of  this  section  may  elect  to 
be  a  participating  provider  on  a  claim- 
by-claim  basis  by  indicating  "accept 
assignment"  on  each  CHAMPUS  claim 
form  for  which  participation  is  elected. 
***** 

(13)  Medical  records:  CHAMPUS- 
authorized  provider  organizations  and 
individuals  providing  clinical  services 
shall  maintain  adequate  clinical  records 
to  substantiate  that  specific  care  was 
actually  furnished,  was  medically 
necessary,  and  appropriate,  and 
identify(ies)  the  individual(s)  who 
provided  the  care.  This  applies  whether 
the  care  is  inpatient  or  outpatient.  The 
minimum  requirements  for  medical 
record  documentation  are  set  forth  by 
all  of  the  following: 

(i)  The  cognizant  state  licensing 
authority; 

(ii)  The  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations,  or  the  appropriate 
Qualified  Accreditation  Organization  as 
defined  in  §  199.2; 

(iii)  Standards  of  practice  established 
by  national  medical  organizations;  and 

(iv)  This  part. 

(14)  Participation  agreements.  Except 
for  agreements  in  efi^ect  on  September 
30, 1994,  a  participation  agreement 
otherwise  required  by  this  part  shall 
include,  in  part,  all  of  the  following 
provisions  requiring  that  the  provider 
shall: 

(i)  Not  charge  a  beneficiary  for  the 
following: 

(A)  Services  for  which  the  provider  is 
entitled  to  payment  from  CHAMPUS; 

(B)  Services  for  which  the  beneficiary 
would  be  entitled  to  have  CHAMPUS 
payment  made  had  the  provider 
complied  with  certain  procedural 
requirements; 

(C)  Services  not  medically  necessary 
and  appropriate  for  the  clinical 
management  of  the  presenting  illness, 
injury,  disorder  or  maternity; 


(D)  Services  for  which  a  beneficiary 
would  be  entitled  to  payment  but  for  a 
reduction  or  denial  in  payment  as  a 
result  of  quality  review;  and 

(E)  Services  rendered  during  a  period 
in  which  the  provider  was  not  in 
compliance  with  one  or  more  conditions 
of  authorization; 

(ii)  Comply  with  the  applicable 
provisions  of  this  part  and  related 
CHAMPUS  administrative  policy; 

(iii)  Accept  the  CHAMPUS 
determined  allowable  payment 
combined  with  the  cost-share, 
deductible,  and  other  health  insurance 
amounts  payable  by,  or  on  behalf  of,  the 
beneficiary,  as  full  payment  for 
CHAMPUS  allowed  services; 

(iv)  Collect  from  the  CHAMPUS 
beneficiary  those  amounts  that  the 
beneficiary  has  a  liability  to  pay  for  the 
CHAMPUS  deductible  and  cost-share; 

(v)  Permit  accessed  by  the  Director  to 
the  clinical  record  of  any  CHAMPUS 
beneficiary,  to  the  financial  and 
organizational  records  of  the  provider, 
and  to  reports  of  evaluations  and 
inspections  conducted  by  state  of 
private  agencies  or  organizations; 

(vi)Trovide  to  the  Director  prompt 
written  notification  of  the  provider's 
employment  of  an  individual  who,  at 
any  time  during  the  twelve  months 
preceding  such  employment,  was 
employed  in  a  managerial,  accounting, 
auditing,  or  similar  capacity  by  an 
agency  or  organization  which  is 
responsible,  directly  or  indirectly  for 
decisions  regarding  Department  of 
Defense  payments  to  the  provider; 

(vii)  Cooperate  fully  with  a  designated 
utilization  and  clinical  quality 
management  organization  which  has  a 
contract  with  the  Department  of  Defense 
for  the  geographic  area  in  which  the 
provider  renders  services; 

(viii)  Obtain  written  authorization 
before  rendering  designated  services  or 
items  for  which  CHAMPUS  cost-share 
may  be  expected; 

(ix)  Maintain  clinical  and  other 
records  related  to  individuals  for  whom 
CHAMPUS  payment  was  made  for 
services  rendered  by  the  provider,  or 
otherwise  under  arrangement,  for  a 
period  of  60  months  from  the  date  of 
service; 

(x)  Maintain  contemporaneous 
clinical  records  that  substantiate  the 
clinical  rationale  for  each  course  of 
treatment,  the  methods,  modalities  or 
means  of  treatment,  periodic  evaluation 
of  the  efficacy  of  treatment,  and  the 
outcome  at  completion  or 
discontinuation  of  treatment; 

(xi)  Refer  CHAMPUS  beneficiaries 
only  to  providers  with  which  the 
referring  provider  does  not  have  an 
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economic  interest,  as  defined  in  §  199.2; 
and 

(xii)  Limit  services  furnished  under 
arrangement  to  those  for  which  receipt 
of  payment  by  the  CHAMPUS 
authorized  provider  discharges  the 
payment  liability  of  the  beneficiary. 
*        *        »        «        • 

(c)  Individual  professional  providers 
of  care. 
(1)  General. 

(i)  Purpose.  This  individual 
professional  provider  class  is 
established  to  accommodate  individuals 
who  are  recognized  by  10  U.S.C.  1079(a) 
as  authorized  to  assess  or  diagnose 
illness,  injury,  or  bodily  malfiinction  as 
a  prerequisite  for  CHAMPUS  cost-share 
of  otherwise  allowable  related 
preventive  or  treatment  services  or 
supplies,  and  to  accommodate  such 
other  qualified  individuals  who  the 
Director  may  authorize  to  render 
otherwise  allowable  services  essential  to 
the  efficient  implementation  of  a  plan- 
of-care  established  and  managed  by  a  10 
U.S.C.  1079(a)  authorized  professional. 

(ii)  Professional  corporation 
affiliation  or  association  membership 
permitted.  Paragraph  (c)  of  this  section 
applies  to  those  individual  health  care 
professionals  who  have  formed  a 
professional  corporation  or  association 
pursuant  to  applicable  state  laws.  Such 
a  professional  corporation  or  association 
may  file  claims  on  behalf  of  a 
CHAMPUS-authorized  individual 
professional  provider  and  be  the  payee 
for  any  payment  resulting  from  such 
claims  when  the  CHAMPUS-authorized 
individual  certifies  to  the  Director  in 
writing  that  the  professional  corporation 
or  association  is  acting  on  the 
authorized  individual's  behalf. 

(iii)  Scope  of  practice  limitation.  For 
CHAMPUS  cost-sharing  to  be 
authorized,  otherwise  allowable  services 
provided  by  a  CHAMPUS-authorized 
individual  professional  provider  shall 
be  within  the  scope  of  the  individual's 
license  as  regulated  by  the  applicable 
state  practice  act  of  the  state  where  the 
individual  rendered  the  service  to  the 
CHAMPUS  beneficiary  or  shall  be 
within  the  scop>e  of  the  test  which  was 
the  basis  for  the  individual's  qualifying 
certification. 

(iv)  Employee  status  exclusion.  An 
individual  employed,  directly,  or 
indirectly  by  contract,  by  an  individual 
or  entity  to  render  professional  services 
otherwise  allowable  by  this  part  is 
excluded  from  provider  status  as 
established  by  paragraph  (c)  of  this 
section  for  the  duration  of  such 
employment. 

(v)  Training  status  exclusion. 
Individual  health  care  professionals 


who  are  allowed  to  render  heahh  care 
services  only  under  direct  and  ongoing 
supervision  as  training  to  be  credited 
towards  earning  a  clinical  academic 
degree  or  other  clinical  credential 
required  for  the  individual  to  practice 
independently  are  excluded  from 
provider  status  as  established  by 
paragraph  (c)  of  this  section  for  the 
duration  of  such  training. 
(2)  Conditions  of  authorization. 
(i)  Professional  license  requirement. 
The  individual  must  be  currently 
licensed  to  render  professional  health 
care  services  in  each  state  in  which  the 
individual  renders  services  to 
CHAMPUS  beneficiaries.  Such  license 
is  required  when  a  specific  state 
provides,  but  does  not  require,  license 
for  a  specific  category  of  individual 
professional  provider.  The  license  must 
be  at  a  full  clinical  practice  level  to  meet 
this  requirement.  A  temporary  license  at 
the  full  clinical  practice  level  is 
acceptable. 

(ii)  Professional  certification 
requirement.  When  a  state  does  not 
license  a  specific  category  of  individual 
professional  certification  by  a  Qualified 
Accreditation  Organization,  as  defined 
in  §  199.2  of  this  part  is  required. 
Certification  must  be  at  the  full  clinical 
practice  level.  A  temporary  certification 
at  the  full  clinical  practice  level  is 
acceptable. 

(ii)  Education,  training,  and 
experience  requirement.  The  director 
may  establish  for  each  category  or  type 
of  provider  allowed  by  paragraph  (c)  of 
this  section  specific  education,  training, 
and  experience  requirements  as 
necessary  to  promote  the  delivery  of 
services  by  fully  qualified  individuals. 

(iv)  Physician  referral  and 
supervision.  When  physician  referral 
and  supervision  is  a  prerequisite  for 
CHAMPUS  cost-sharing  of  the  services 
of  a  provider  authorized  under 
paragraph  (c)  of  this  section,  such 
referral  and  supervision  means  that  the 
physician  must  actually  see  the  patient 
to  evaluate  and  diagnose  the  condition 
to  be  treated  prior  to  referring  the 
beneficiary  to  another  provider  and  that 
the  referring  physician  provides  ongoing 
oversight  of  the  course  of  referral  related 
treatment  throughout  the  period  during 
which  the  beneficiary  is  being  treated  in 
response  to  the  referral.  Written 
contemporaneous  documentation  of  the 
referring  physician's  basis  for  referral, 
and  of  ongoing  communication  between 
the  referring  and  treating  provider 
regarding  the  oversight  of  the  treatment 
rendered  as  a  result  of  the  referral  must 
meet  all  requirements  for  medical 
records  established  by  this  part. 
Referring  physician  supervision  does 
not  require  physical  location  on  the 


premises  of  the  treating  provider  or  at 
the  site  of  treatment. 

(3)*  *  * 

(iii)*  *  • 

(!)••• 

[3]  Licensed  registered  physical 
therapists  and  occupational  therapists. 
***** 

(e)  Corporate  services  providers. 

(1)  General. 

(1)  This  corporate  services  provider 
class  is  established  to  accommodate 
individuals  who  would  meet  the  criteria 
for  status  as  a  CHAMPUS  authorized 
individual  professional  provider  as 
established  by  paragraph  (c)  of  this 
section  but  for  the  fact  that  they  are 
employed  directly  or  contractually  by  a 
corporation  or  foundation  that  provides 
principally  professional  services  which 
are  within  the  scope  of  the  CHAMPUS 
benefit. 

(ii)  Pajmient  for  otherwise  allowable 
services  may  be  made  to  a  CHAMPUS- 
authorized  corporate  services  provider 
subject  to  the  applicable  requirements, 
exclusions  and  limitations  of  this  part. 

(iii)  The  Director  may  create  discrete 
types  within  any  allowable  category  of 
provider  established  by  paragraph  (e)  of 
this  section  to  improve  the  efficiency  of 
CHAMPUS  management. 

(iv)  The  Director  may  require,  as  a 
condition  of  authorization,  that  a 
specific  category  or  type  of  provider 
established  by  paragraph  (e)  of  this 
section: 

(A)  Maintain  certain  accreditation  in 
addition  to  or  in  lieu  of  the 
requirements  of  paragraph  (e)(2)(v)  of 
this  section; 

(B)  Cooperate  fully  with  a  designated 
utilization  and  clinical  quality 
management  organization  which  has  a 
contract  with  the  Department  of  Defense 
for  the  geographic  area  in  which  the 
provider  does  business; 

(C)  Render  services  for  which  direct 
or  indirect  payment  is  expected  to  be 
made  by  the  CHMPUS  only  after 
obtaining  CHAMPUS  written 
authorization;  and 

(D)  Maintain  Medicare  approval  for 
payment  when  the  Director  determines 
that  a  category,  or  type,  of  provider 
established  by  paragraph  (e)  of  this 
section  is  substantially  comparable  to  a 
provider  or  supplier  for  which  Medicare 
has  regulatory  conditions  of 
participation  or  conditions  of  coverage; 

(v)  Otherwise  allowable  services  may 
be  rendered  at  the  authorized  corporate 
services  provider's  place  of  business,  or 
in  the  beneficiary's  home  under  such 
circumstances  as  the  Director 
determines  to  be  necessary  for  the 
efficient  delivery  of  such  in-home 
services. 


(vi)  The  Director  may  limit  the  term 
of  a  participation  agreement  for  any 
category  or  type  of  provider  established 
by  paragraph  (e)  of  this  section. 

(vii)  Corporate  services  providers 
shall  be  assigned  to  only  one  of  the 
following  allowable  categories  based 
upon  the  predominate  type  of  procedure 
rendered  by  the  organization: 

(A)  Medical  treatment  procedures; 

(B)  Surgical  treatment  procedures; 

(C)  Maternity  management 
procedures; 

(D)  Rehabilitation  and/or  habilitation 
procedures;  or 

(E)  Diagnostic  technical  procedures, 
(viii)  Tte  Director  shall  determine  the 

appropriate  procedural  category  of  a 
qualified  organization  and  may  change 
the  category  based  upon  the  provider's 
CHAMPUS  claim  characteristics.  The 
category  determination  of  the  Director  is 
conclusive  and  may  not  be  appealed. 

(2)  Conditions  of  authorization.  An 
applicant  must  meet  the  following 
conditions  to  be  eligible  for 
authorization  as  a  CHAMPUS  corporate 
services  provider: 

(i)  Be  a  corporation  or  a  foundation, 
but  not  a  professional  corporation  or 
professional  association,  and 

(ii)  be  institution-affiliated  or 
freestanding  as  defined  in  §  199.2  and 

(iii)  Provide: 

(A)  Services  and  related  supplies  of  a 
type  rendered  by  CHAMPUS  individual 
professional  providers  or  diagnostic 
technical  services  and  related  supplies 
of  a  type  which  requires  direct  patient 
contact  and  a  technologist  who  is 
licensed  by  the  state  in  which  the 
procedure  is  rendered  for  who  is 
certified  by  a  Quahfied  Accreditation 
Organization  as  defined  in  §  199.2  and 

(B)  A  level  of  care  which  does  not 
necessitate  that  the  beneficiary  be 
provided  with  on-site  sleeping 
accommodations  and  food  in 
conjunction  with  the  delivery  of 
services  and 

(iv)  Complies  with  all  applicable 
organizational  and  individual  licensing 
or  certification  requirements  that  are 
extant  in  the  state,  county,  municipality, 
or  other  political  jurisdiction  in  which 
the  provider  renders  services  and 

(v)  Be  approved  for  Medicare  payment 
when  determined  to  be  substantially 
comparable  under  the  provisions  of 
paragraph  (e)(l)(iv)(D)  of  this  section  or, 
when  Medicare  approved  status  is  not 
required,  be  accredited  by  a  qualified 
accreditation  organization,  as  defined  in 
§  199.2  and 

(vi)  Has  entered  into  a  participation 
agreement  approved  by  the  Director 
which  at  least  complies  with  the 
minimum  participation  agreement 
requirements  of  this  section. 


(3)  Transfer  of  participation 
a^ement.  In  order  to  provide 
continuity  of  care  for  beneficiaries  when 
there  is  a  change  of  provider  ownership, 
the  provider  agreement  is  automatically 
assigned  to  the  new  owner,  subject  to  all 
the  terms  and  conditions  under  which 
the  original  agreement  was  made. 

(i)  The  merger  of  the  provider 
corporation  or  foundation  into  another 
corporation  or  foundation,  or  the 
consolidation  of  two  or  more 
corporations  or  foundations,  resulting  in 
the  creation  of  a  new  corporation  or 
foundation  constitutes  a  change  of 
ownership. 

(ii)  Transfer  of  corporate  stock  or  the 
merger  of  another  corporation  or 
foimdation  into  the  provider 
corporation  or  foundation  does  not 
constitute  change  of  ownership. 

(iii)  The  surviving  corporation  or 
foundation  shall  notify  the  Director  in 
writing  of  the  change  of  ownership 
promptly  after  the  effective  date  of  the 
transfer  or  change  in  ownership. 

(4)  Pricing  and  payment  methodology. 
The  pricing  and  payment  of  procedures 
rendered  by  a  provider  authorized 
under  paragraph  (e)  of  this  section  shall 
be  limited  to  those  methods  for  pricing 
and  payment  allowed  by  this  part  which 
the  Director  determines  contribute  to 
the  efficient  management  of  the 
CHAMPUS. 

(5)  Termination  of  participation 
agreement.  A  provider  may  terminate  a 
participation  agreement  upon  45  days 
written  notice  to  the  Director  and  to  the 
public. 

Dated:  March  1, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  95-5377  Filed  3-7-95;  8:45  ami 
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40  CFR  Part  52 
[WA-18-1-5933b;  FRL-5152-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
establishing  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program.  The 


SEP  revision  was  submitted  by  the  State 
to  satisfy  the  Federal  mandate  of  the 
Clean  Air  Act  (CAA  or  Act),  to  ensure 
that  small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  7, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Envirormiental  Protection 
Agency,  Region  10,  Air  Programs 
Section,  1200  6th  Avenue,  Seattle,  WA 
98101. 

Washington  State  Department  of 
Ecology.  P.O.  Box  47600,  Olympia.  WA 
98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Dellarco.  Air  and  Radiation 
Branch  (AT-082).  EPA.  1200  Sixth 
Avenue.  Seattle.  WA  98101.  (206)  553- 
4978. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  February  1. 1995. 
Chuck  Clarke, 
Regional  Administrator. 
|FR  Doc.  95-5448  Filed  3-7-95;  8:45  ami 
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40  CFR  Part  52 
IAR-3-1-6727b;  FRL-«155-«] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Arlcansas 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  hnplementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Arkansas  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program.  The 
SIP  revision  was  submitted  by  the  State 
to  satisfy  the  Federal  mandate,  found  in 
the  Clean  Air  Act  (CAA),  to  ensure  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  during  the  30-day 
comment  period  set  forth  below  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  7, 
1995.  If  no  adverse  comments  are 
received,  then  the  direct  final  rule  will 
be  effective  on  May  8,  1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief  (6T-AP),  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 


AP),  1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733. 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National 
Drive,  Little  Rock,  Arkansas  72209. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Crocker,  Planning  Section  (6T- 
AP),  EPA  Region  6,  telephone  (214) 
665-7596. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 

Dated:  January  24, 1995. 
Wiliiam  B.  Hathaway, 
Acting  Regional  Administrator. 
|FR  Doc.  95-5443  Filed  3-7-95:  8:45  am) 
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40  CFR  Part  52 

[GA-15-1-6285b;  GA-21 -4-651 4b:  FRL- 
5153-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Part  D  New  Source  Review 
(NSR)  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Georgia  for  the  purpose  of  establishing 
a  New  Source  Review  program  for 
nonattainment  areas.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  April  7, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Dick  Schutt,  Regulatory 
Planning  and  Development  Section,  Air 
Programs  Branch,  Air,  Pesticides  & 


Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 

Copies  of  the  documents  relevant  to 
this  final  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 
Region  4  Air  Programs  Branch, 
Environmental  Protection  Agency, 
345  Courtland  Street,  NE..  Atlanta. 
Georgia  30365. 
Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Suite  120,  Atlanta,  Georgia 
30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Dick  Schutt  of  the  EPA 
Region  4  Air  Programs  Branch  at  404- 
347-3555  ext.  4206,  and  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  February  6, 1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  95-5440  Filed  3-7-95;  8:45  am] 
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40  CFR  Part  52 
(SC1»-1-5031b;  FRL-5166-8] 

Disapproval  of  Revision  to  the  South 
Carolina  SIP 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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SUMMARY:  The  EPA  proposes  to 
disapprove  the  State  implementation 
plan  (SIP)  revision  submitted  by  the 
State  of  South  Carolina  containing 
South  Carolina's  generic  bubble 
regulation.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
disapproving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  disapproval  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 


final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  April  7, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kay  T. 
Prince,  at  the  EPA  Regional  Office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 
South  Carolina  Department  of  Health 
and  Envirormiental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina 
29201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  T.  Prince.  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  x4221.  Reference  file  SC19-1- 
5031. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  26, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  95-5575  Filed  3-7-95;  8:45  am) 
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40  CFR  Part  63 
[AD-FRL-5168-3] 
RIN  206O-AD02 

Federal  Standards  for  Marine  Tanl( 
Vessel  Loading  and  Unloading 
Operations  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Marine  Vessel  Loading  and 
Unloading  Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Reopening  of  public  comment 

period. 


summary:  On  May  13, 1994  (59  FR 
25004),  the  EPA  proposed  standards  to 
regulate  the  emissions  of  volatile 
organic  compounds  (VOC)  and 
hazardous  air  pollutants  (HAP)  from 
new  and  existing  marine  tank  vessel 
loading  and  unloading  operations  which 
are  part  of  major  sources  under  section 
112  of  the  Clean  Air  Act  (CAA).  The 
initial  public  comment  period  closed  on 
July  18, 1994.  With  this  document,  the 
EPA  reopens  the  comment  period  on  the 
marine  tank  vessel  loading  and 
unloading  operations  to  request 
comment  on  extending  the  proposed 
compliance  dates  of  2  years  and  3  years 
for  sections  183(fJ  and  112  of  the  CAA 
respectively. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1995. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
ATTN.  Docket  Nxmiber  A-90-44,  Room 
M1500,  U.S.  Envirormiental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Dockets.  Docket  Number  A-90-44 
contains  supporting  information  used  in 
developing  the  proposed  provisions. 
This  docket  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  Room  M1500,  410  M 
Street,  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  David  Markwordt.  Policy. 
Planning  and  Standards  Group, 
Emission  Standards  Division  (MD-13), 
Office  of  Air  Quality  Plarming  and 
Standards,  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-0837. 
SUPPLEMENTARY  INFORMATION:  On  May 
13,  1994  (59  FR  25004),  the  EPA 
proposed  standards  to  regulate  the 
emissions  of  VOC  and  HAP  from  new 
and  existing  marine  tank  vessel  loading 
and  unloading  operations  which  are 
part  of  major  sources  under  sections 
183(f)  and  112  of  the  CAA.  The 
comment  period  on  the  proposed  rule 
ended  on  July  18, 1994.  This  notice 
reopens  the  public  comment  period  for 
the  proposed  rule.  However,  only 
comments  limited  to  the  subject 
described  below  will  be  considered  at 
this  time. 

The  docket  for  the  proposed  rule  for 
marine  vessel  loading  and  unloading 
operations  received  many  comments 
concerning  the  2  and  3  year  compliance 


dates  for  section  183(f)  and  112  of  the 
CAA  respectively  (see  Docket  Number 
A-90-^4  items  IV-D6,  7,  8,  23,  24,  28, 
30.  31,  32,  34.  36.  39.  41.  42.  47,  50,  51. 
55.  56.  58.  68,  71,  75,  78,  86.  and  103). 

These  comments  provide  information 
that,  according  to  the  commenters,  show 
that  the  deadlines  provided  in  the 
proposed  rule  are  not  practicable.  The 
commenters  also  suggest  that  there  are 
provisions  in  sections  112  and  183(f) 
which  would  allow  the  Agency  to  revise 
its  deadline  for  compliance. 

Section  183(f) 

The  American  Petroleum  Institute 
(API)  suggests  that,  as  the  controls 
required  under  section  183(f)  must  be 
"reasonably  available,"  the  Agency 
cannot  require  implementation  of 
controls  within  2  years  if  such  controls 
can  not  reasonably  be  completed  in  the 
2-year  time  frame.  API  suggests  that 
EPA  should  delay  the  compliance  date 
to  a  date  that  is  "reasonable."  API  also 
suggests  a  possible  phase-in  of  the 
compliance  date  (see  Docket  Number  A- 
90-44  item  IV-D-103). 

In  addition,  API  notes  that  section 
183(f)(1)(B)  provides  that  a  regulation 
issued  pursuant  to  Section  183(f) 

shall  take  effect  after  such  period  as  the 
Administrator  finds  *   *   *  necessary  to 
permit  the  development  and  application  of 
the  requisite  technology,  *   *   *  except  that 
the  effective  date  shall  not  he  more  than  2 
years  after  promulgation  of  such  regulation. 

According  to  API,  this  requirement  that 
the  "effective  date"  be  no  more  than  2 
years  from  promulgation  does  not 
necessarily  mean  that  facilities 
necessarily  must  complete  installation 
of  control  equipment  within  that  period. 
Indeed,  API  notes  that  section  112(d) 
regulations  are  effective  upon 
promulgation,  but  the  Agency  is  free  to 
establish  a  compliance  date  for  existing 
sources  of  up  to  3  years  from  the 
effective  date. 

According  to  API,  the  use  of  the  term 
"reasonably  available  control 
technology"  and  imprecision  of  the  term 
"effective  date"  in  section  183(f)(1)(B), 
as  well  as  the  provision's  directive  that 
the  Agency  consider  the  "development 
and  application  of  the  requisite 
technology,"  would  appear  to  provide 
EPA  with  the  latitude  to  fashion  a 
solution  similar  to  the  one  the  Agency 
arrived  at  arising  under  section  211.  In 
a  rulemaking  pursuant  to  section  211(b), 
the  Agency  prescribed  testing 
requirements  for  fuels  and  fuel 
additives.  The  Agency  initially  took  the 
position  that  all  testing  had  to  have  been 
completed  and  submitted  to  the  Agency 
within  3  years  of  the  Section  211  rule's 
promulgation  date.  API  presented 
evidence  demonstrating  that  it  would  be 
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impossible  for  the  industry  to  meet  this 
deadline  primarily  because  "the  number 
of  laboratory  facilities  currently 
available  to  conduct  the  required 
emission-based  toxicological  tests  is 
very  limited."  59  FR  33046  (June  27. 
1994).  The  Agency  added: 


[Wlhile  EPA  believes  that  some  groups 
could  complete  the  testing  required  by  the 
rule  in  3  years,  it  is  likely  that  not  all  of  the 
fuels  and  fuel  additives  to  be  tested  could 
complete  the  requirements  in  the  3-year  time 
frame. 

Id.  The  Agency  resolved  the  issue  in  the 
final  rule  by  requiring  complete  "Tier 
2"  test  data  submittal  within  3  years  of 
the  rule's  promulgation  and  a  literature 
search,  characterization  of  emissions, 
exposure  analysis,  and  evidence  of  a 
contractual  obUgation.  "a  qualified 
laboratory  to  conduct  the  required 
-iests."  and  submittal  of  complete  Tier  2 
test  data  within  6  years  of  promulgation 
59  FR  33046. 

For  the  section  211(b)  rulemaking,  the 
Agency  interpreted  the  term,  "requisite 
information"  as  "either  data  required  by 
Tier  1  and  2  or  data  required  by  Tier  1 
and  commitment  to  conduct  Tier  2 
testing."  59  FR  33047.  Similarly, 
according  to  API.  the  2-year  "effective 
date"  of  Section  183(f)  could  be 
construed  to  require  that  facilities 
subject  to  the  control  requirements  have 
contracts  in  place  for  the  installation  of 
equipment  within  2  years  of  the  rule's 
promulgation.  Installation  of  equipment 
could  be  required  by  a  reasonable  date 
after  the  2  year  deadline.  (API  suggests 
3  years  after  that  date.) 

Section  112 

One  option  for  extending  the 
compliance  date  for  the  Section  112  rule 
is  to  utilize  the  authority  of  Section 
112(i)(3)(B).  which  authorizes  a  1-year 
extension  "if  *  •   *  necessary  for  the 
installation  of  controls."  As  is  noted  in 
API's  July  18,  1994  comments  (see 
Docket  Number  A-90-44  item  IV-D34). 
the  Agency  could  use  the  precedent  of 
the  Benzene  Waste  Operations  NESHAP 
to  announce,  in  the  final  rule,  that  all 
facilities  subject  to  control  requirements 
will  be  afforded  4  years  fi-om  the 
promulgation  date  to  achieve 
compUance.  55  FR  8332  (March  7. 
1990).  According  to  API,  because  of  the 
very  large  number  of  facilities  that  are 
likely  to  need  extensions,  an  EPA 
requirement  for  individual 
applications— and  processing  of  those 
applications— would  be  unnecessarily 
burdensome  on  both  the  facilities  and 
the  permitting  authorities. 

Another  option  for  extending  the 
compliance  date  for  the  section  112 
rule,  according  to  API,  is  based  on  the 
Agency's  experience  with  the  section 


211  testing  rule  described  above.  The 
Agency  could  define  "compliance"  as 
having  contracts  in  place  for  the 
installation  of  equipment. 

Finally,  the  Agency  has  concluded,  in 
the  final  hazardous  organic  NESHAP 
(HON)  rule,  that  phasing  in  compliance 
with  a  section  112(d)  regulation  is 
warranted  in  circumstances  where 
requiring  simultaneous  compliance  by  a 
large  number  of  facilities  would  strain 
existing  contractors.  59  FR  19402  (April 
22. 1994).  hi  the  HON  rule,  the  Agency 
allowed  a  phasing-in  of  the  compliance 
date  for  equipment  leaks  for  existing 
sources.  40  CFR  63.100(k).  Process  units 
subject  to  the  rule  were  divided  into  five 
groups;  Group  V's  compliance  date  is  1 
year  later  than  Group  I's.  Similarly,  the 
Agency  has  proposed  to  allow  phasing 
in  of  the  compliance  date  for  equipment 
leaks  in  thirds,  over  an  18-month  period 
in  the  Refinery  MACT  rule.  59  FR  36130 
(June  30. 1994). 

The  Agency  could  use  a  similar 
approach  in  the  final  marine  loading 
and  unloading  rules.  API  suggested  that 
one  of  several  possible  phase-in 
approaches  would  be  to  require 
compliance  in  the  following  order: 

(1)  facilities  subject  to  the  section 
183(f)  rule  that  are  located  in  ozone 
nonattainment  areas; 

(2)  facilities  subject  to  the  section 
183(f)  rule  that  are  located  in  ozone 
attainment  areas; 

(3)  facilities  subject  to  the  section  112 
rule  only. 

The  Agency  requests  comments  on 
whether  the  rule  can  legally  go  beyond 
the  2  and  3  year  compliance  dates.  And 
if  extension  of  compliance  dates  beyond 
the  2  and  3  year  requirements  is  legal, 
should  the  Agency  extend  the 
compliance  schedules? 

Administrative  Requirements 

A.  Docket 

Address:  Docket.  Docket  No.  A-90- 
44.  containing  supporting  information 
used  in  developing  the  notice,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  the 
Agency's  Air  Docket,  Room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

B.  Executive  Order  12866  Review 

The  Agency  has  determined  that  this 
action  is  not  "significant"  under  the 
terms  of  the  Executive  Order  12866  and 
is  therefore  not  subject  to  0MB  review. 

C.  Paperwork  Reduction  Act 
This  action  does  not  contain  any 

information  collection  requirements 


subject  to  0MB  review  under  the 
Paperwork  Reduction  Act.  55  U.S.C. 
3501  et seq. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  5  U.S.C.  605(6).  I  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations. 

Dated:  March  1, 1995. 
Mary  D.  Nichols. 
Assistant  Administrator. 
[FR  Doc.  95-5658  Filed  3-7-95;  8:45  ami 
BILUNO  CODE  tSeO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-30,  RM-8599] 

Radio  Broadcasting  Services; 
Harwood,  North  Dalcota 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  oi^a  petition  filed  by  Conway 
Broadcasting  seeking  the  allotment  of 
Channel  264C3  to  Harwood.  ND.  as  the 
commimity's  first  local  aural  broadcast 
service.  Channel  264C3  can  be  allotted 
to  Harwood  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.7  kilometers  (9.1  miles) 
southwest,  at  coordinates  47-05-00 
North  Latitude;  97-00-00  West 
Longitude,  to  avoid  a  short-spacing  to 
Station  KIKV-FM.  Channel  264C1. 
Alexandria,  Minnesota.  Canadian 
concurrence  in  this  allotment  is 
required  since  Harwood  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  April  24.  1995.  and  reply 
comments  on  or  before  May  10. 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lars  Conway,  Conway 
Broadcasting.  4415  Fremont  Avenue. 
South.  Minneapolis.  MN  55409 
(Petitioner). 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-30,  adopted  February  21, 1995.  and 
released  March  3. 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800.  2100  M  Street.  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  tne  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  95-5618  Filed  3-7-95;  8:45  am] 

BILUNG  CODE  8712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  95-28;  RM-8593] 

Radio  Broadcasting  Services; 
Stamping  Ground,  Kentuclcy 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Scott 
County  Broadcasting,  Inc.,  proposing 
the  substitution  of  Channel  241 A  for 
Channel  256A  at  Stamping  Ground, 
Kentucky,  to  enable  Station  WKYI(FM) 
to  increase  its  power  to  six  kilowatts 
and  eliminate  interference  within  its 
protected  contour.  An  engineering 
analysis  has  determined  that  Channel 
241A  can  be  allotted  to  Stamping 
Ground  in  compliance  with  the 


Commission's  minimum  distance 
separation  requirements  at  petitioner's 
requested  site  with  a  site  restriction  of 
12.0  kilometers  (7.5  miles)  east  to  avoid 
short-spacings  to  the  application  and 
allotment  site  of  Channel  242C3, 
Stanford,  Kentucky,  and  Station 
WKID(FM).  Channel  240A.  Vevay. 
Indiana.  The  coordinates  for  Channel 
241A  at  Stamping  Ground  are  North 
Latitude  38-17-43  and  West  Longitude 
84-33-10. 

DATES:  Comments  must  be  filed  on  or 
before  April  24.  1995  and  reply 
comments  on  or  before  May  10. 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  P.  Gray.  President. 
Scott  County  Broadcasting.  Inc..  10 
Trinity  Place.  Fort  Thomas.  Kentucky 
41075  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-28.  adopted  February  21, 1995.  and 
released  March  3, 1995.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.  Suite  140, 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-5617  Filed  3-7-95;  8:45  ami 

BILUNG  CODE  e712-01-F 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9904 

Cost  Accounting  Standards  Board; 
Treatment  of  Gains  or  Losses 
Subsequent  to  Mergers  or  Business 
Combinations  by  Government 
Contractors 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  0MB. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASB),  proposes  to 
amend  the  Cost  Accounting  Standards 
(CAS)  relating  to  treatment  of  gains  or 
losses  attributable  to  tangible  capital 
assets  subsequent  to  mergers  or  business 
combinations  by  government 
contractors. 

To  resolve  the  problems  that  have 
been  identified  in  this  area,  the  Board 
proposes  to  amend  CAS  9904.404, 
"Capitalization  of  Tangible  Assets"  and 
CAS  9904.409.  "Depreciation  of 
Tangible  Capital  Assets".  The  proposed 
amendments  are  based  on  an  approach 
involving  a  "no  step-up,  no  step-down" 
of  asset  bases  and  no  recognition  of  gain 
or  loss  on  a  transfer  of  assets  following 
a  business  combination  by  contractors 
subject  to  CAS. 

Section  26(g)(1)  of  the  Office  of 
Federal  Procurement  Policy  Act  requires 
that  the  Board,  prior  to  the 
promulgation  of  any  new  or  revised  Cost 
Accounting  Standard,  publish  a  Notice 
of  Proposed  Rulemaking  (NPRM).  This 
NPRM  addresses  the  Board's  proposal  to 
amend  CAS  9904.404  and  CAS  9904.409 
to  deal  with  the  issue  of  gains  and  losses 
subsequent  to  a  merger  or  business 
combination. 

DATES:  Comments  should  be  received  by 
May  8,  1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Rein  Abel.  Director  of 
Research,  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  725  17th  Street,  NW.,  room 
9001,  Washington,  DC  20503.  Attn: 
CASB  Docket  No.  91-06N. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Rein  Abel,  Director  of  Research,  Cost 
Accounting  Standards  Board  (telephone 
202-395-3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board's  rules  and  regulations  are 
codified  at  48  CFR  Chapter  99.  Section 
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26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C. 
§  422(g)(1).  requires  that  the  Board,  prior 
to  the  establishment  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  government  contracts 
as  a  result  of  a  proposed  Standard. 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking. 

4.  Promulgate  a  FinaJ  Rule. 

This  proposal  is  step  three  in  the  four 
step  process. 

B.  Background 

Prior  Promulgations 

The  issues  addressed  in  this  proposal 
were  first  identified  by  commenters  in 
response  to  the  Board's  request  for 
suggested  agenda  topics  in  November 
1990.  Subsequently  two  Staff  Discussion 
Papers  (SDPs)  were  issued. 

The  first,  dated  August  26,  1991  and 
titled  "Recognition  and  Pricing  of 
Changing  Capital  Asset  Values  Resulting 
from  Mergers  and  Business  Combination 
by  Government  Contractors."  (56  PR 
42079)  raised  broad  issues  such  as  the 
scope  of  the  proposed  project,  the  basis 
for  any  Government  claim  to  gains  or 
losses  resulting  from  a  business 
combination  and  the  likely  economic 
consequences  of  a  policy  that  would 
prohibit  revaluation  of  assets  following 
a  merger. 

The  responses  to  this  SDP  were  used 
by  the  Board  as  the  basis  for  discussing 
the  basic  issues  involved  in  this  case.  As 
a  result  of  this  discussion,  the  Board 
decided  to  issue  a  second  SDP  dealing 
with  a  series  of  questions  concerning 
the  specific  procedures  needed  to  deal 
effectively  with  the  recognition, 
allocation  and  recovery  of  the  gain  or 
loss  subsequent  to  a  merger  or  business 
combination.  The  second  SDP,  entitled 
"Treatment  of  Gains  or  Losses 
Subsequent  to  Mergers  or  Business 
Combinations  by  Government 
Contractors."  was  issued  on  November 
4. 1993  (58  FR  58882).  On  the  basis  of 
comments  received  to  the  SDP,  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  was  developed 
and  published  in  the  Federal  Register 
on  August  24.  1994  (59  FR  26774).  The 
responses  to  the  ANPRM  were  of 
significant  assistance  to  the  Board  in 
developing  this  NPRM. 


Public  Comments 

Fourteen  sets  of  public  comments 
were  received  from  government 
contractors,  professional  and  industrial 
associations.  Federal  agencies,  and 
accounting  and  consulting  firms. 

All  three  Government  commenters 
supported  the  basic  approach  and 
format  incorporated  in  the  ANPRM.  All 
the  other  commenters.  with  one 
exception,  were  clearly  opposed  to  the 
basic  approach  adopted  in  the  ANPRM.. 
i.e.,  the  no  step-up,  no  step-down 
approach.  One  industry  commenter, 
although  critical- of  the  ANPRM,  did  not 
reject  its  basic  approach  out  of  hand  and 
reserved  his  most  critical  comments  to 
the  current  FAR  provision  that,  in  effect, 
sanctions  the  use  of  "historical  cost  or 
fair  value,  whichever  is  lower" 
principle  in  cases  of  mergers  or  business 
combinations. 

Irrespective  of  their  support  or 
opposition  to  the  basic  approach 
incorporated  in  the  ANPRM,  a  number 
of  commenters  offered  additional, 
detailed  comments  on  the  various 
specific  provisions  of  the  document. 
Some  of  these  comments  were  clearly 
editorial  while  others  were  more 
substantive  in  nature. 

These  comments  are  discussed  below 
in  greater  detail,  under  Section  E., 
Public  Comments.  The  Board  and  the 
CASB  staff  express  their  appreciation 
for  the  generally  constructive  and 
thoughtful  responses  provided  by  the 
commenters. 
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Benefits 

After  consideration  of  all  the 
comments  received  in  response  to  the 
ANPRM.  the  Board  continues  to  believe 
that  amendments  to  CAS  9904.404. 
"Capitalization  of  Tangible  Assets,"  and 
CAS  9904.409.  "Depreciation  of 
Tangible  Capital  Assets."  as  set  forth  in 
the  ANPRM  and  essentially  restated  in 
this  NPRM.  will  significantly  improve 
and  clarify  the  implementation  of  CAS 
and  related  procurement  regulations  in 
accounting  for  tangible  capital  assets 
after  completion  of  a  merger  or  business 
combination.  In  particular,  the  Board 
continues  to  believe  that  the  proposal 
embodied  in  this  NPRM  will  clarify  the 
current  ambiguities  in  this  area  and  thus 
should  lead  to  reductions  in 
negotiations  and  litigation.  This  point  is 
of  particular  significance  in  the  current 
economic  and  budgetary  environment 
where  further  reductions  in  the  defense 
budget  can  be  expected  to  lead  to 
additional  mergers  and  business 
combinations  among  defense 
contractors.  The  Board  believes  that  the 
potential  benefit  to  the  audit, 
negotiation,  and  general  contract 


administration  processes  accruing  from 
the  added  clarity  and  uniformity  in  the 
measurement  of  the  cost  of  depreciation 
and  cost  of  money  subsequent  to  a 
business  combination  will  be 
substantial  and  will  greatly  outweigh 
any  added  costs. 

Summary  of  Proposed  Amendments 

A  brief  description  of  the  proposed 
amendments  follows: 

a.  The  current  subsection  9904.404- 
50(d)  is  deleted  and  is  replaced  by  an 
amended  section  that  prescribes: 

(1)  That  for  Federal  contract  costing 
purposes  tangible  capital  assets 
following  a  business  combination  shall 
retain  their  net  book  value  recognized 
prior  to  the  business  combination 
provided  that  the  assets  had  previously 
generated  costs  that  were  charged  either 
as  direct  or  indirect  costs  to  Federal 
government  contracts  subject  to  CAS. 

(2)  That  the  cost  of  tangible  capital 
assets  shall  be  restated  after  the  business 
combination  at  a  figure  not  to  exceed 
the  fair  value  at  the  date  of  the 
acquisition  pursuant  to  a  business 
combination  where  the  assets  prior  to 
the  business  combination  did  not 
generate  costs  that  were  charged  either 
as  direct  or  indirect  costs  to  Federal 
contracts  subject  to  CAS. 

b.  A  new  subparagraph  9904.409- 
50(j)(5),  is  added  to  current  subsection 
9904.409-50(j).  The  purpose  of  this  new 
subparagraph  is  to  make  it  clear  that  the 
CAS  9904.409  provisions  dealing  with 
the  recapture  of  gains  and  losses  on 
disposition  of  tangible  capital  assets 
should  not  apply  when  assets  are 
transferred  subsequent  to  a  business 
combination. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  Public 
Law  96-511,  does  not  apply  to  this 
proposal,  and  any  associated 
rulemaking,  because  this  proposal 
would  impose  no  paperwork  burden  on 
offerors,  affected  contractors  and 
subcontractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  proposal 
on  contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  ANPRM 
will  not  result  in  the  promulgation  of  a 
"major  rule"  under  the  provisions  of 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  proposal 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 


from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
proposed  rule  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980. 

E.  Public  Comments 

This  NPRM  was  developed  after 
consideration  of  the  public  comments 
received  in  response  to  the  Board's 
ANPRM  published  on  May  24, 1994  (59 
FR  26774).  The  comments  have 
provided  valuable  input  to  the  Board's 
rulemaking  process.  'The  comments 
received  and  the  action  taken  by  the 
Board  are  summarized  in  the  paragraphs 
that  follow: 

Comment:  Most  non-Government 
commenters  disagreed  with  the  Board's 
proposed  "no  step-up,  no  step-down" 
approach.  They  opposed  the  exception 
from  generally  accepted  accounting 
principles  (GAAP)  and  expressed  the 
opinion  that  the  proposed  approach 
does  not  represent  sound  accounting. 
They  also  pointed  out  that  the  proposed 
approach  would  lead  to  inconsistencies 
in  the  accounting  practices  applied  in 
cases  of  CAS-covered  contracts  as 
contrasted  with  non-CAS-covered 
contracts.  In  general,  the  alternative 
approaches  suggested  involved  either 
continuation  of  the  "status  quo", 
combined  with  proposals  to  rescind 
FAR  31.205-52,  or  suggestions  to 
explore  ways  to  insure  that  the 
government  participates,  when 
appropriate,  in  gains  and  losses 
recognized  from  assets  involved  in 
mergers  or  business  combinations. 

Response:  The  Board  adopted  the  "no 
step-up  no  step-down"  approach  after 
extensive  consideration  of  the  possible 
alternative  approaches.  In  particular,  the 
issues  associated  with  the  recognition, 
allocation  and  recovery  of  the  gain  or 
loss  subsequent  to  a  merger  or  business 
combination  were  extensively  explored 
in  a  Staff  Discussion  Paper  (SDP) 
entitled  "Treatment  of  Gains  or  Losses 
Subsequent  to  Mergers  or  Business 
Combinations  by  Government 
Contractors".  It  was  only  after  careful 
consideration  of  the  responses  to  this 
SDP  that  the  Board  decided  to  proceed 
with  the  "no  step-up,  no  step-down" 
approach. 

"The  Board  cannot  agree  with  the 
suggestions  that  the  status  quo  should 
be,  in  essence,  maintained.  The  issues 
addressed  in  this  proposal  were  first 
identified  as  significant  issues  by 
commenters  in  responses  to  the  Board's 
request  for  suggested  agenda  topics  in 
November  1990.  Furthermore,  the  FAR 
31.205-52  provisions,  which  are  part  of 
the  current  regulatory  environment  in 
this  area,  have  been  generally 
recognized  as  leading  to  inequitable 


consequences  from  the  perspective  of 
contractors.  One  commenter  stated: 
"*  *  *  the  FAR  provision  not  only 
suffers  from  implementation  and 
transition  problems,  but  as  written  is 
patently  unfair  by  using  historical  costs 
when  the  purchase  method  indicates 
increased  asset  values  and  using  the 
purchase  cost  when  it  is  lower  than  the 
historical  values.  This  allows  the 
government  to  choose  the  method  of 
accounting  which  is  most  cost  beneficial 
to  it."  Given  these  circumstance,  the 
Board  cannot  agree  that  "no  action"  is 
the  proper  course  to  follow  in  this 
instance. 

Comment:  Several  commenters 
discussed  the  need  to  solve  the  apparent 
conflict  between  the  CAS  allocability 
provisions  and  the  Federal  Acquisition 
Regulation  (FAR)  allowability 
provisions  in  this  area.  In  particular,  it 
was  suggested  the  OFPP  Administrator 
address  any  continuing  conflict  between 
the  Cost  Accounting  Standards  and  FAR 
31.205-52  pursuant  to  the  authority 
conferred  on  the  Administrator  by  41 
U.S.C.  422())(3). 

Response:  The  Board  is  aware  of  the 
apparent  conflict  between  the 
provisions  of  CAS  9904.404  and  FAR 
31.205-52.  Once  the  proposed 
amendment  to  CAS  has  been 
promulgated,  the  OFPP  Administrator 
will  determine  whether  any  changes 
may  be  necessary  in  the  FAR  cost 
principles  to  make  them  fully 
compatible  with  the  amended  CAS 
9904.404  and  9904.409. 

Comment:  Several  commenters  stated 
that  the  proposed  amendment  is  unfair 
to  contractors  as  it  would  prevent  them 
from  recouping  their  investments 
through  future  contract  prices.  In 
particular,  the  contrast  was  drawn 
between  the  acquisition  of  individual 
assets  through  purchase  and  the 
acquisition  of  assets  as  part  of  a 
business  combination.  In  one  case,  the 
GAAP  rules  regarding  acquisition  cost 
would  be  followed,  whereas  in  the 
other,  the  new  CAS  rule  would  mandate 
adherence  to  historical  cost. 

Response:  It  is  the  intent  of  the  Board 
to  apply  the  proposed  amendments  to 
CAS  9904.404  and  9904.409  on  a 
prospective  basis  only.  Therefore,  any 
assets  acquired  in  business 
combinations  that  have  been  concluded 
prior  to  the  promulgation  of  these 
amendments  will  not  be  affected  by  the 
proposed  changes  in  CAS.  As  to 
business  combination  taking  place  after 
the  promulgation  of  the  amendments,  it 
is  assumed  that  the  parties  involved  will 
take  into  account,  while  negotiating  the 
merger  agreement,  that  any  future 
depreciation  chargeable  to  Government 
contracts  and  corresponding  cash  flow 


projections,  will  be  based  on  the 
historical  costs  of  the  tangible  capital 
assets  being  transferred  in  the  course  of 
the  merger. 

As  to  the  treatment  of  purchased 
assets  in  contrast  to  assets  acquired 
through  a  business  combination,  it 
should  be  pointed  out  that  in  cases  of 
individual  tangible  capital  assets 
acquired  from  a  CAS-covered 
contractor,  any  gain  or  loss  from  such  a 
sale  would  be  subject  to  recapture  by 
the  Government  in  accordance  with  the 
provisions  of  CAS  9904.409-50(j).  It  is 
precisely  because  the  Board  concluded 
that  such  a  recapture  would  be 
impractical  in  cases  of  business 
combinations  that  it  decided  to  proceed 
with  the  "no  step-up,  no  step-down" 
approach  in  the  proposed  amendments. 

Comment:  One  commenter  argued 
that  any  Government  claim  to  a  share  in 
a  gain  resulting  from  changes  in  asset 
values  due  to  price  level  changes  cannot 
be  justified  on  the  basis  of  payment  of 
cost  of  money  as  a  government  contract 
cost.  The  commenter  argued  that  cost  of 
money  was  introduced  as  an  offset  to 
profit  and  therefore  should  not  have  an 
impact  on  cost  measurement. 

Response:  At  the  time  the  CASB 
separately  recognized  cost  of  money  in 
CAS  9904.414  as  an  imputed  contract 
cost,  it  clearly  acknowledged  that  prior 
to  the  promulgation  of  that  Standard, 
this  cost  element  had  been  a 
"consideration  in  determining  contract 
profit  compensation."  However,  this 
acknowledgement  did  not  imply  that 
the  Board  regarded  cost  of  money  as 
being  part  of,  or  having  the 
characteristics  of  profit.  It  clearly 
recognized  pre-CAS  9904.414  cost  of 
money  as  an  element  of  cost  that 
implicitly  was  recognized  as  part  of 
profit.  CAS  9904.414  merely  turned  an 
implicitly  recognized  cost  into  an 
explicitly  recognized  cost. 

Comment:  Several  commenters 
suggested  that  some  type  of  materiality 
or  significance  criterion  should  be 
introduced  to  deal  with  those  instances 
where  the  acquired  entity  has  allocated 
only  immaterial  amounts  of  assets  costs 
to  CAS-covered  contracts  prior  to  the 
business  combination  or  where  such 
allocations  were  not  made  during  the 
cost  accounting  period  immediately 
preceding  the  business  combination 
although  they  may  have  been  made  in 
the  course  of  earlier  periods. 

Response:  CAS  9904.404  and 
9904.409  apply  only  in  the  case  of  full 
CAS  coverage.  Therefore,  after  the 
recent  changes  in  the  applicability 
criteria,  the  threshold  for  full  CAS 
coverage  has  been  increased  to  $25 
million  in  contract  awards  during  a  cost 
accounting  period.  It  is  hard  to  conceive 
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of  circumstances  where  such  an  amount 
in  contract  awards  would  result,  on  a 
consistent  basis,  in  insignificant 
depreciation  and/or  cost  of  money 
charges. 

Comment:  Some  commenters  believed 
that  the  term  "generated  costs 
chargeable"  was  too  ambiguous. 

Response:  The  word  "chargeable"  has 
been  replaced  by  "charged  either  as 
direct  cost  or  as  indirect  cost". 

Comment:  Several  conunenters  were 
concerned  about  the  perceived  potential 
recordkeeping  burden  including 
massive  studies  and  protracted  audits. 

Response:  When  CAS  has  been 
appUed  continuously,  the  proposed 
amendments  do  not  create  any  need  for 
new  or  additional  data  regarding 
tangible  capital  assets.  The  only 
requirement  is  that  records  regarding 
the  net  book  values  that  were 
maintained  prior  to  the  business 
combination  should  be  retained  a^d 
kept  up  to  date  after  the  business 
combination. 

It  is  only  when  the  contractor  believes 
that  the  historical  costs  used  for  CAS 
purposes  do  not  represent  the  fair  value 
to  be  used  for  financial  reporting 
purposes  that  the  creation  of  additional 
records  (or  at  least  additional  entries  on 
existing  records)  becomes  necessary. 

Comment:  One  commenter  stated  that 
an  adequate  definition  of  "business 
combination"  is  required. 

Response:  "Business  combination" 
and  "purchase  method"  are  financial 
accounting  terras  that  are  already  used 
in  the  current  version  of  CAS  9904.404. 
CAS  uses  these  terms  in  a  derivative 
sense,  i.e.,  it  prescribes  certain  courses 
of  action  when  events  so  described  have 
been  recognized  for  financial  reporting 
purposes.  The  CASB  is  not  an  originator 
of  these  terms. 

Comment:  One  commenter  suggested 
that  issues  dealt  with  in  the  proposed 
amendment  also  apply  to  intangible 
assets  and  that  these  should  also  be 
addressed  in  this  proposal. 

Response:  The  proposed  amendments 
are  necessarily  a  part  of  CAS  9904.404 
and  9904.409.  Since  the  application  of 
these  two  Standards  is  limited  to 
tangible  capital  assets,  the  proposed 
amendment  is  not  a  suitable  vehicle  for 
extending  the  coverage  to  intangible 
assets.  A  separate  project  on  intangible 
assets  would  be  necessary  for  such  a 
piupose. 

Comment:  One  commenter  in 
particular  offered  extensive  editorial 
comments  on  the  proposed 
amendments. 

Response:  Most  of  these  editorial 
comments  were  accepted. 


List  of  Subjects  in  48  CFR  Part  9904 

Cost  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  part  9904 
continues  to  read  as  follows: 

Authority:  Public  Law  100-679, 102  Stat. 
4056,  41  U.S.C.  422. 

PART  9904— COST  ACCOUNTING 
STANDARDS 

9904.404    Capitalization  of  tangible  assets. 

2.  Section  9904.404-50  is  proposed  to 
be  amended  by  revising  paragraph  (d)  to 
read  as  follows: 

9904.404-60    Techniques  for  apptication. 

***** 

(d)  For  Federal  Government  contract 
costing  purposes,  acquisition  costs  of 
tangible  capital  assets  acquired  in  a 
business  combination  and  accounted  for 
under  the  "piurhase  method"  of 
accounting  shall  be  assigned  to  these 
assets  as  follows: 

(1)  Tangible  capital  assets  that 
generated  costs  charged  either  as  direct 
costs  or  as  indirect  costs  to  Federal 
Government  contracts  prior  to  a 
business  combination  shall  retain  the 
same  net  book  value(s)  subsequent  to  a 
business  combination  as  if  the  business 
combination  had  not  taken  place. 

(2)  Where  acquired  tangible  capital 
asset(s)  did  not  generate  costs  that  were 
charged  to  Federal  contracts  subject  to 
CAS  at  the  time  of  the  business 
combination,  the  asset(s)  shall  be 
assigned  a  portion  of  the  cost  of  the 
acquired  company  not  to  exceed  their 
fair  value(s)  at  the  date  of  acquisition. 
When  the  fair  value  of  identifiable 
acquired  assets  less  liabilities  assumed 
exceeds  the  purchase  price  of  the 
acquired  company  in  an  acquisition 
under  the  "purchase  method,"  the  value 
otherwise  assignable  to  tangible  capital 
assets  shall  be  reduced  by  a 
proportionate  part  of  the  excess. 
***** 

3.  Section  9904.404-63  is  proposed  to 
be  amended  by  designating  the  existing 
paragraph  as  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

9904.404-63    Effective  date. 

(a)  *  *   * 

(b)  The  effective  date  of  9904.404- 
50(d)  is  [30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 


4.  Section  9904.409-50  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
(j)(5)  to  read  as  follows: 

9904.409-60    Techniques  for  application. 

***** 
(j)*  .  . 

(5)  The  provisions  of  this  subsection 
9904.409-50(j)  do  not  apply  to  business 
combinations.  The  carrying  values  of 
tangible  capital  assets  subsequent  to  a 
business  combination  shall  be 
established  in  accordance  with  the 
provisions  of  9904.404-50(d). 
***** 

6.  Section  9904.409-63  is  proposed  to 
be  amended  by  designating  the  existing 
paragraph  as  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

9904.409-63    Effective  date. 

(a)  *  *   * 

(b)  The  effective  date  of  9904.409- 
50(j)(5),  is  [30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 

[FR  Doc.  95-5566  Filed  3-7-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AD02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Revisions  for 
Proposed  Designation  of  Critical 
Habitat  for  the  Mexican  Spotted  Owl 

agency:  Fish  and  Wildhfe  Service, 
hiterior. 

ACTION:  Supplemental  proposed  rule, 
proposed  revisions  to  proposed 
designation  of  critical  habitat. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  armounces  proposed 
exclusions  from  its  previously 
published  proposal  to  designate  critical 
habitat  for  the  Mexican  spotted  owl.  The 
draft  economic  analysis  upon  which  the 
exclusions  are  partly  based  has  also 
been  made  available. 
DATES:  The  original  comment  period  on 
the  proposed  rule  to  designate  critical 
habitat  extended  from  December  7, 
1994,  to  March  7,  1995.  The  comment 
period  on  the  proposal  and  the 
proposed  exclusions  extends  through 
May  8-,  1995. 

ADDRESSES:  Requests  for  copies  of  the 
Service's  Economic  Analysis  and 
comments  concerning  that  document 
and  the  proposal  to  designate  critical 
habitat  for  the  Mexican  spotted  owl  or 


proposed  exclusions  should  be  sent  to 
the  State  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2105  Osuna  NE, 
Albuquerque,  New  Mexico  87113. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  New  Mexico 
State  Supervisor,  at  the  above  address, 
telephone  (505)  761^525. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  listed  the  Mexican 
spotted  owl  as  a  threatened  species  on 
March  16. 1993  (58  FR  14248).  At  the 
time  of  the  listing,  the  Service  found 
that,  although  considerable  knowledge 
of  Mexican  spotted  owl  habitat  needs 
had  been  gathered  in  recent  years, 
habitat  maps  in  sufficient  detail  to 
accurately  delineate  these  areas  were 
not  available.  Subsequent  to  listing  the 
owl,  the  Service  began  gathering  the 
data  necessary  to  develop  the  proposed 
rule  to  designate  critical  habitat.  On 
February  14, 1994,  several 
environmental  groups  and  an  individual 
filed  a  lawsuit  in  Federal  District  Court 
in  Arizona  against  the  Department  of  the 
hiterior  for  failure  to  designate  critical 
habitat  for  the  Mexican  spotted  owl  (Dr. 
Robin  Silver,  et  al.  v.  Bruce  Babbitt,  et 
ai,  CIV-94-0337-PHX-CAM).  On 
October  6, 1994,  the  Court  ordered  the 
Service  to  "publish  a  proposed 
designation  of  critical  habitat,  including 
economic  exclusion  pursuant  to  16 
U.S.C.  Sec.  1533(b)(2),  no  later  than 
December  1, 1994."  The  proposal  was 
published  on  December  7,  1994  (59  FR 
63162);  since  the  Service  had  not  yet 
completed  an  economic  analysis  on  the 
potential  effects  of  the  designation, 
economic  exclusions  were  not  proposed 
at  that  time.  A  total  of  4,770,223  acres 
was  proposed  for  inclusion  in  critical 
habitat  for  the  Mexican  spotted  owl. 

The  extent  and  trend  of  habitat  loss 
and  degradation  was  the  basis  for 
determining  that  protection  under  the 
Endangered  Species  Act  (Act)  was 
necessary.  The  vegetative  communities 
and  structural  attributes  used  by  the 
Mexican  spotted  owl  vary  across  its 
range.  In  forested  habitat  types,  the 
vegetative  communities  consist 
primarily  of  warm -temperate  and  cold- 
temperate  forests,  and,  to  a  lesser  extent, 
woodlands  and  riparian  deciduous 
forests.  Canyons,  deep  drainages,  and 
other  topographical  features  that 
influence  vegetative  associations  are 
also  essential  components  of  owl 
habitat.  Characteristics  associated  with 
forested  Mexican  spotted  owl  habitat 


usually  develop  with  increasing  forest 
age,  but  their  occurrence  may  vary  by 
location,  past  forest  management 
practices,  forest  type,  and  productivity. 
The  attributes  of  nesting  and  roosting 
habitat  typically  include  a  moderate  to 
high  canopy  closure;  a  multi-layered 
canopy  with  large  overstory  trees,  often 
with  various  deformities;  large  snags; 
and  accumulations  of  fallen  trees  and 
other  woody  debris  on  the  ground. 

Currently,  land  managing  agencies 
characterize  Mexican  spotted  owl 
habitat  under  the  term  "suitable." 
Suitable  habitat  is  often  only  applied  to 
habitat  able  to  sustain  the  combined 
nesting,  roosting,  and  foraging  needs  of 
the  species'  life  history.  Additional 
habitat  utilized  only  for  foraging 
frequently  comprises  the  majority  of  the 
surrounding  habitat  base.  The  term 
"capable"  is  applied  to  habitat  that  was 
suitable  some  time  in  the  past,  but 
whose  condition  has  changed  through 
natural  or  human-caused  structural 
modifications,  and  that  retains  the 
potential  to  return  to  suitable  conditions 
at  some  time  in  the  future. 

The  Service's  determination  of  the 
extent  and  trend  of  habitat  loss  and 
degradation  was  based  on  the 
assessment  of  the  impacts  of  timber 
management  in  forested  owl  habitat. 
Under  presently  approved  forest 
management  plans,  timber  on  the 
majority  of  lands  on  which  the  owl 
occurs  is  managed  primarily  under  a 
shelterwood  harvest  regime.  The 
shelterwood  harvest  method  results  in 
even-aged  stands,  rather  than  the 
uneven-aged,  multi-layered  stands  used 
by  Mexican  spotted  owls.  In  addition, 
the  shelterwood  silvicultural  system 
calls  for  even-aged  conditions  in 
perpetuity.  Thus,  stands  already 
changed  from  suitable  to  capable  would 
not  be  allowed  to  return  to  a  suitable 
condition,  and  acreage  slated  for  future 
harvest  would  be  similarly  rendered 
perpetually  unsuitable  for  Mexican 
spotted  owls.  National  Forest  plans 
currently  in  place  in  the  Southwest 
Region  allow  for  up  to  95  percent  of 
commercial  forest  (59  percent  of 
suitable  owl  habitat)  to  be  managed 
under  a  shelterwood  system.  The 
Service  also  considered  the  various 
Federal  and  State  laws  and  agency 
management  poUcies,  and  concluded 
that  existing  regulatory  mechanisms 
were  inadequate  to  protect  the  Mexican 
spotted  owl. 

Proposed  Revisions  to  Proposed  Critical 
Habitat 

In  analyzing  potential  areas  of  critical 
habitat  for  the  owl,  the  Service 
evaluated  the  known  and  primary 
threats  to  the  species:  even-aged  timber 


harvest  practices,  steep-slope  timber 
harvests,  and  inadequate  regulatory 
mechanisms.  Areas  of  known  or 
suspected  threats  were  compared  to 
areas  containing  habitats  that  support  or 
could  support  the  nesting,  roosting,  and 
foraging  requirements  of  the  owl.  This 
process  resulted  in  the  identification  of 
the  approximately  4.8  million  acres  that 
were  included  in  the  proposed  rule  to 
designate  critical  habitat. 

After  the  Service  identified  areas  to  be 
proposed  for  designation  as  critical 
habitat,  information  was  submitted  to 
the  Service  by  the  Jicarilla  Apache  Tribe 
concerning  the  occurrence  of  the 
Mexican  spotted  owl  on  its  Reservation 
and  the  Tribe's  plan  for  protecting  the 
species  and  managing  timber  resources. 
After  reviewing  this  information,  the 
Regional  Director  of  the  Southwest 
Region  of  the  Service  (Regional  Director) 
is  of  the  opinion  that  the  Jicarilla 
Apache  Reservation  lands  do  not 
require  special  Federal  management 
considerations  or  protection.  Therefore, 
for  reasons  discussed  in  more  detail 
below,  the  Service  is  proposing  to  delete 
the  reservation  lands  described  below 
from  the  area  proposed  for  critical 
habitat  designation  in  the  Federal 
Register  on  December  7, 1994. 

Approximately  101,923  acres  of 
Jicarilla  Apache  Tribal  lands,  in  five 
discrete  units  (NM-JAIR-1,  NM-JAIR-2, 
NM-JAIR-3,  NM-JAIR-^,  and  NM- 
JAIR-5),  were  included  in  the  proposed 
designation  of  critical  habitat  for  the 
Mexican  spotted  owl.  These  critical 
habitat  units  (CHUs)  run  north-south 
along  a  series  of  canyon-incised  mesas, 
and  lie  between  the  proposed  CHUs  in 
the  Santa  Fe  National  Forest  to  the 
south  and  the  Colorado-New  Mexico 
state  line.  A  parallel  north-south  series 
of  proposed  CHUs  in  the  Jicarilla  Ranger 
District  of  the  Carson  National  Forest  lie 
5  to  18  kilometers  to  the  west.  The 
majority  of  the  high-potential  breeding 
habitat  (steep  slopes,  mixed  conifer) 
receives  little  or  no  timber  management, 
and  the  surrounding  foraging  habitat  is 
managed  primarily  under  uneven-age 
silviculture.  Furthermore,  there  are  only 
two  known  records  for  the  Mexican 
spotted  owl  on  the  Jicarilla  Reservation. 
Both  records  were  documented  in  the 
1980's  approximately  3  miles  west  of 
the  Town  of  Dulce.  Additional  records 
exist  for  areas  adjacent  to  the 
Reservation.  Extensive  surveys  between 
1990  and  1994  were  unsuccessful  in 
locating  any  owls,  nests,  or  roost  sites 
on  the  Jicarilla  Reservation. 

Informal  discussions  between  staffs  of 
the  Service's  New  Mexico  Ecological 
Services  State  Office  and  Jicarilla  Game 
and  Fish  Department  on  owl  related 
issues  were  initiated  during  the  data 
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collection  period  for  critical  habitat 
development  in  early  summer  1993. 
Continued  discussions  led  to  a  mutual 
recognition  of  the  significant  differences 
between  resource  management  and 
habitat  conditions  on  federally 
administered  lands  and  Jicarilla  Apache 
Reservation  lands.  These  differences 
afforded  an  opportunity  to  address  the 
threats  identified  in  the  listing  proposal 
through  the  development  of  a  tribal 
management  plan  for  the  owl.  Working 
independently,  the  Jicarilla  Game  and 
■  Fish  Department  developed  a  draft 
"Conservation  Plan  for  the  Mexican 
Spotted  Owl  on  the  Jicarilla  Apache 
Reservation,  New  Mexico"  and 
requested  review  of  the  document  by 
the  New  Mexico  Ecological  Services 
State  Office  at  a  meeting  on  November 
21, 1994.  Reviews  were  conducted  and 
recommendations  provided  by  the 
Service  at  that  meeting  and  during 
subsequent  telephone  conversations 
with  representatives  of  the  Tribe.  On 
December  16, 1994,  the  Jicarilla  Apache 
Tribal  Council  approved  the  plan  and 
formally  submitted  it  to  the  Service. 
The  plan  addresses  the  identified 
threats  to  owl  habitat  by  maintaining 
sufficient  suitable  habitat  across  the 
landscape  and  the  site-specific  retention 
of  complex  forest  structure  following 
timber  harvest.  Nest/roost  habitats, 
primarily  in  mixed  conifer  and  steep 
slope  areas,  are  not  managed  for  timber 
extraction  and  are  to  remain  in  suitable 
nest-roost  condition.  Foraging  habitat 
consisting  of  ponderosa  pine  is  to  be 
managed  almost  entirely  by  uneven- 
aged  methods.  Timber  harvest  may 
lower  the  quaUty  of  a  fraction  of  the 
foraging  habitat  base,  but  adequate 
residual  structure  remains  so  that  the 
habitat  may  rapidly  reattain  suitable 
condition.  At  any  point  in  time  the 
majority  of  foraging  habitat  remains  in 
suitable  foraging  condition  across  the 
landscape.  Site-specific  management  of 
territories  address  both  habitat 
conditions  and  behavioral  disturbance 
within  owl  territories.  Territorial 
management  includes  the  establishment 
of  300-acre  protected  activity  centers 
(PAC)  around  nest-roost  sites.  No 
timber,  or  oil  and  gas  development  is  to 
occur  within  these  areas,  and  no 
behaviorally  disturbing  activities  are 
permitted  within  V*  mile  of  any  nest  or 
roost  site  during  the  breeding  season. 
Habitat  in  the  areas  surrounding  the 
PACs  are  to  be  managed  as  described 
above. 

The  plan  fully  incorporates  the 
Service's  criteria  for  management  of 
critical  habitat.  These  criteria  were 
adopted,  in  part,  from  the  recommended 
guidelines  outlined  in  the  Draft 
Recovery  Plan  prepared  by  the  Mexican 


Spotted  Owl  Recovery  Team.  In 
addition,  the  Jicarilla  plan  has  increased 
protection  in  ponderosa  pine  foraging 
habitat  above  those  levels  identified  in 
the  Draft  Recovery  Plan. 

Based  on  information  provided  during 
the  initial  public  comment  period  by  the 
Jicarilla  Apache  Indian  Tribe,  the 
Service  has  determined  that  identified 
threats  to  the  species  over  the  majority 
of  its  range  have  been  removed  on  the 
Jicarilla  Apache  Indian  Reservation 
through  the  establishment  and 
enforcement  of  the  Tribe's  Mexican 
Spotted  Owl  Conservation  Plan. 
Therefore,  the  Service  proposes  to 
delete  the  101,923  acres  in  Critical 
Habitat  Units  NM-JAIR-1,  NM-JAIR-2, 
NM-JAIR-3,  NM-JAIR-4,  and  NM- 
JAIR-5,  on  the  Jicarilla  Apache  Indian 
Reservation  from  the  proposed  rule  to 
designate  critical  habitat  based  on  the 
new  information  provided  by  the  Tribe. 

Section  4(b)(2)  of  the  Act  (16  U.S.C. 
1533  (b)(2))  requires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  In  a  final  designation  of  critical 
habitat,  the  Service  is  required  to 
balance  the  benefits  of  excluding  a 
significantly  impacted  area  against  the 
benefits  of  including  that  area  within 
the  boundaries  of  critical  habitat.  In 
fulfillment  of  that  requirement,  the 
Service  has  prepared  a  draft  economic 
analysis  of  the  effects  that  may  be 
caused  by  the  designation  of  critical 
habitat.  The  Service  will  provide  a  copy 
of  the  Economic  Analysis  to  interested 
parties  upon  request.  Based  on  the  data 
provided  for  the  draft  economic 
analysis,  and  the  assessment  of 
identified  economic  impacts,  the  lands 
of  the  Navajo  Nation,  and  the  Southern 
Ute,  Mescalero  Apache,  and  San  Carlos 
Apache  tribes  are  being  proposed  for 
exclusion  under  section  4(b)(2), 
contingent  upon  Service  receipt  and 
review  of  specific  economic  information 
for  each  of  those  tribes,  and  biological 
data  concerning  the  presence, 
distribution,  and  habitat  use  of  Mexican 
spotted  owls  on  those  tribal  lands. 
Information  provided  for  the  draft 
economic  analysis  indicates  that 
significant  economic  impacts  may  occur 
on  lands  of  these  tribes  due  to  the 
designation  of  critical  habitat.  However, 
the  information  was  not  conclusive.  In 
one  instance,  data  were  grouped 
together  for  three  of  the  tribes:  Jicarilla 
Apache.  Mescalero  Apache,  and 
Southern  Ute.  Such  aggregation  does  not 
allow  specific  impacts  to  be  delineated 
for  individual  tribes.  In  another 
instance,  information  provided  on 
economic  impacts  on  the  Navajo 
Reservation  was  contradictory  and  may 
require  further  review  and  analysis. 


While  information  is  available  regarding 
economic  effects,  biological  information 
is  lacking  concerning  the  abundance, 
distribution  and  management  of 
Mexican  spotted  owls  on  the  Navajo, 
Southern  Ute,  Mescalero  Apache,  and 
San  Carlos  Apache  reservation  lands. 
Therefore,  the  Service  is  inviting 
submission  of  information  and  comment 
on  these  and  any  other  relevant  issues. 
A  more  detailed  discussion  of  economic 
impacts  is  provided  in  the  Economic 
Analysis.  The  Service  will  consider  the 
critical  habitat  designation  in  light  of  all 
additional  relevant  information 
obtained  during  the  comment  period 
before  making  a  final  decision  with 
respect  to  the  proposed  rule. 

A  series  of  public  hearings  have  been 
scheduled  in  connection  with  the 
announcement  of  availabihty  of  the 
draft  economic  analysis;  notice  of  the 
times  and  locations  of  the  hearings 
appears  elsewhere  in  today's  issue  of 
the  Federal  Register.  Comments 
regarding  the  proposed  exclusions 
described  above  will  also  be  accepted  at 
these  hearings  or  in  writing  through  the 
end  of  the  comment  period  on  May  8. 
1995. 

Author 

The  primary  author  of  this  notice  is 
Jennifer  Fowler-Propst,  New  Mexico 
State  Supervisor,  at  the  above  address. 

Authority 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.] 

Dated:  March  6, 1995. 

George  T.  Frampton  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  95-5809  Filed  3-7-95;  8:45  am] 
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50CFRPart17 
RIN  1018-AD02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Document 
Availability,  Notice  of  Public  Hearings, 
and  Reopening  of  Public  Comment 
Period 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability, 

reopening  of  public  comment  period, 

nonce  of  public  hearings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  availability 
of  a  draft  economic  analysis  of  its 
proposal  to  designate  critical  habitat  for 
the  Mexican  spotted  owl.  A  comment 
period  is  opened  and  public  hearings 


will  be  held  on  the  analysis  and  the 
proposal. 

DATES:  Comment:  The  original  conunent 
period  on  the  proposed  rule  to  designate 
critical  habitat  extended  from  December 
7. 1994,  to  March  7, 1995.  The  comment 
period  is  now  reopened  until  May  8, 
1995. 

Hearings:  The  Service  will  hold  four 
public  hearings  at  the  times  noted 
below.  Public  hearings  will  be  held  from 
6  p.m.  to  9  p.m.  on  the  following  dates: 
March  22, 1995,  in  Santa  Fe,  New 
Mexico;  March  23, 1995,  in  Socorro, 
New  Mexico;  March  29, 1995,  in 
Tucson,  Arizona;  and  March  30, 1995, 
in  Flagstaff,  Arizona. 
ADDRESSES:  Hearings:  The  public 
hearings  will  be  held  at  the  followring 
places:  Santa  Fe — Morgan  Hall,  310  Old 
Santa  Fe  Trail,  Santa  Fe,  New  Mexico; 
Socorro — Galena  Auditorium,  New 
Mexico  Institute  of  Mining  and 
Technology,  1  Olive  Lane,  Socorro,  New 
Mexico;  Tucson — Rincon  Room, 
Student  Union,  Second  Floor, 
University  of  Arizona,  Tucson,  Arizona; 
Flagstaff— Flagstaff  High  School 
Auditorium,  400  West  Elm  Street, 
Flagstaff,  Arizona. 

Documents  and  comments:  Requests 
for  copies  of  the  Service's  Economic 
Analysis  and  comments  concerning  that 
docuiment  and  the  proposal  to  designate 
critical  habitat  for  the  Mexican  spotted 
owl  should  be  sent  to  the  State 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  2105  Osuna  NE.,  Albuquerque, 
New  Mexico  87113.  Comments  and 


materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  New  Mexico 
State  Supervisor,  at  the  above  address, 
telephone  (505)  761-4525. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Service  listed  the  Mexican 
spotted  owl  as  a  threatened  species  on 
March  16, 1993  (58  FR  14248).  A 
proposal  to  designate  critical  habitat 
was  pubhshed  on  December  7, 1994  (59 
FR  63162).  A  total  of  4,770,223  acres 
was  proposed  for  inclusion  in  critical 
habitat. 

Section  4(b)(2)  of  the  Act  (16  U.S.C. 
§  1533  (b)(2))  requires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  In  a  final  designation  of  critical 
habitat,  the  Service  is  required  to 
balance  the  benefits  of  excluding  areas 
against  the  benefits  of  including  those 
areas  within  the  boundaries  of  critical 
habitat.  In  fulfillment  of  that 
requirement,  the  Service  has  prepared  a 
draft  economic  analysis  of  the  effects 
that  may  be  caused  by  the  designation 
of  critical  habitat.  The  Service  will 
provide  a  copy  of  the  economic  analysis 
to  interested  parties  upon  request.  The 
Service  will  consider  the  critical  habitat 
designation  in  light  of  all  additional 
relevant  information  obtained  during 
the  comment  period  before  making  a 


final  decision  with  respect  to  the 
proposed  rule. 

The  comment  period  on  the  proposal 
is  reopened  until  May  8, 1995,  to 
receive  views  and  recommendations  on 
both  the  proposed  designation  and  the 
draft  economic  analysis.  PubUc  hearings 
on  the  proposal  and  the  draft  economic 
analysis  will  be  held  at  the  times  and 
places  listed  above.  Oral  statements  at 
the  hearings  may  be  hmited  to  several 
minutes  if  there  are  many  requests  to 
speak.  Oral  comments  presented  at  the 
public  hearings  are  given  the  same 
weight  and  consideration  as  written 
comments.  If  the  public  hearings  are  of 
insufficient  time  to  provide  for  all  who 
wish  to  speak,  all  who  are  not 
accommodated  will  be  asked  to  submit 
their  comments  in  writing.  There  are, 
however,  no  limits  to  the  length  of 
MTitten  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service. 

Author 

The  primary  author  of  this  notice  is 
Jennifer  Fowler-Propst.  New  Mexico 
State  Supervisor,  at  the  above  address. 

Authority 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.) 

Dated:  March  3, 1995. 
Edward  H.  Cjrnar,  n. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  95-5810  Filed  3-7-95;  8:45  amj 

BILUNG  CODE  4310-6S-P 


UMI 


12732 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday,  March  8.  1995  /  Notices  12733 


Notices 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
IManagement  and  Budget 

March  3, 1995. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  uinder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  numbers(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
niunber  of  responses;  (6)  An  estimate  of 
the  total  number  of  hoius  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

Extension 

•  Forest  Service 

Baseline  and  Trend  Information  on 

National  Forest  Commimication  Use 

and  Users 
Individuals  or  households;  business  or 

other  for-profit;  2,600  responses;  650 

hours 
Elizabeth  L.  Horn  (406)  329-3089 

New  Collection 

•  Agricultural  Marketing  Service 
Freight  Forwarder  Directory-Data 

Collection  Form 
TMD-7 
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Business  or  other  for-profit;  1,343 

responses;  443  hours 
Ellen  Welby  (202)  690-1335 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[PR  Doc.  95-5634  Filed  3-7-95;  8:45  am] 
BILUNO  CODE  3410-01-M 

Food  and  Consumer  Service 

Child  Nutrition  Programs;  Income 
EiigitHiity  Guidelines 

agency:  Food  and  Consiuner  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  bee  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1, 1995  through  June 
30, 1996.  These  guidelines  are  used  by 
schools,  institutions,  and  centers 
participating  in  the  National  School 
Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program  for 
Children,  Child  and  Adult  Care  Food 
Program  and  Commodity  School 
Program.  The  annual  adjustments  are 
required  by  section  9  of  the  National 
School  Lunch  Act.  The  guidelines  are 
intended  to  direct  benefits  to  those 
children  most  in  need  and  are  revised 
annually  to  account  for  increases  in  the 
Consuimer  Price  Index. 
EFFECTIVE  DATE:  July  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FCS,  USDA, 
Alexandria,  Virginia  22302,  or  by  phone 
at  (702)  305-2618. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget.  These  programs  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.553,  No. 
10.555,  No.  10.556  and  No.  10.558  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24, 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Lunch 
Act  (42  U.S.C.  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)),  and  sections  3(a)(6)  and  4(e) 
of  the  Child  Nutrition  Act  of  1966  (42 
U.S.C.  1772(a)(6)  and  1773(e)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  fr-ee  and 
reduced  price  meals  in  the  National 
School  Lunch  Program  (7  CFR  part  210), 
School  Breakfast  Program  (7  CFR  part 
220),  Child  and  AduU  Care  Food 
Program  (7  CFR  part  226),  and 
Commodity  School  Program  (7  CFR  part 
210),  and  the  guidelines  for  free  milk  in 
Special  Milk  Program  for  Children  (7 
CFR  part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size. 

The  Etepartment  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees  to  service  free 
meals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  writh  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  for  Children  may,  at  local 
option,  serve  free  milk  to  all  children 
from  any  household  with  income  at  or 
below  130  percent  of  the  Poverty 
guidelines. 

Definition  of  Income 

"Income,"  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes.  Social 
Secvuity  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  pubUc 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 


government  civilian  employee  or 
militeiry  retirement;  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resoiu^ces  which 
would  be  available  to  pay  the  price  of 
a  child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 


benefits  received  under  any  Federal 
programs  which  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  11(b)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 

INCOI^E  EUGIBILITY  GUIDELINES 
[Effective  from  July  1,  1995  to  June  30,  1996] 


from  July  1, 1995  throu^  June  30, 1996. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  1995 
Federal  income  poverty  guidelines  by 
1 .30  and  1 .85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward 
to  the  next  whole  dollar. 

Authority:  (42  U.S.C.  1758(b)(1)). 
Dated:  March  3, 1995. 
William  E.  Ludwig, 

Administrator. 


Household  size 


Federal  poverty  guidelines 


Annual 


Month 


Week 


Reduced  price  meals— 185% 


Annual 


Month 


Week 


Free  meals— 130% 


Annual 


Month 


Week 


48  Contiguous  United  States,  District  of  Columbia,  Guam  and  Territories 


1 
2 
3 

4 
5 
6 
7 
8 


For  each  add'l  family  member  add 


7,470 
10,030 
12,590 
15,150 
17.710 
20,270 
22,830 
25,390 
+2.560 


623 
836 
1,050 
1,263 
1,476 
1,690 
1.903 
2,116 
+214 


144 
193 
243 
292 
341 
390 
440 
489 
+50 


13,820 
18,556 
23,292 
28.028 
32,764 
37,500 
42,236 
46.972 
+4.736 


1.152 
1.547 
1.941 
2.336 
2.731 
3.125 
3.520 
3.915 
+395 


266 
357 
448 
539 
631 
722 
813 
904 
+92 


9,711 
13,039 
16,367 
19.695 
23.023 
26.351 
29,679 
33,007 
+3,328 


810 
1,087 
1,364 
1,642 
1,919 
2.196 
2,474 
2.751 
+278 


187 
251 
315 
379 
443 
507 
571 
635 
+64 


Alaska 


1  

2  

3 

4 

5 

6  

7  

8  

For  each  add'l  family  member  add 


9.340 
12,540 
15,740 
18.940 
22.140 
25.340 
28.540 
31.740 
+3,200 


779 
1,045 
1,312 
1,579 
1.845 
2.112 
2.379 
2,645 
+267 


180 
242 
303 
365 
426 
488 
549 
611 
+62 


17,279 
23.199 
29,119 
35,039 
40,959 
46.879 
52.799 
58.719 
+5.920 


1.440 
1.934 
2.427 
2,910 
3,414 
3,907 
4,400 
4.894 
+494 


333 

447 

560 

674 

788 

902 

1.016 

1.130 

+114 


12.142 
16,302 
20,462 
24,622 
28.782 
32,942 
37,102 
41,262 
+4.160 


1,012 
1,359 
1,706 
2,052 
2,399 
2.746 
3,092 
3,439 
+347 


234 
314 
394 
474 
554 
634 
714 
794 
+80 


Hawaii 


1  

2 „ ^ 

3 

4  

5  

6  

7  

8  

For  each  add'l  family  mewtoer  add 


8,610 
11,550 
14,490 
17.430 
20.370 
23.310 
26,250 
29,190 
+2,940 


718 
963 
1,208 
1.453 
1.698 
1.943 
2,188 
2.433 
+245 


166 
223 
279 
336 
392 
449 
505 
562 
+57 


15.929 
21.368 
26,807 
32,246 
37.685 
43.124 
48,563 
54,002 
+5.439 


1.328 
1.781 
2,234 
2,688 
3,141 
3,594 
4,047 
4,501 
+454 


307 
411 
516 
621 
725 
830 
934 
1,039 
+105 


11.193 
15,015 
18.837 
22.659 
26.481 
30.303 
34.125 
37,947 
+3,822 


933 
1,252 
1,570 
1,889 
2,207 
2,526 
2,844 
3.163 
+319 


216 
289 
363 
436 
510 
583 
657 
730 
♦74 


(FR  Doc.  95-5633  Filed  3-7-95;  8:45  am] 

BILUNO  CODE  3410-«MII 


Forest  Service 

Clearwater  National  Forest,  Norttiem 
Region 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
revise  the  land  and  resource 
management  plan  (forest  plan)  for  the 
Clearwater  National  Forest. 

SUMMARY:  The  current  Forest  Plan  for 
the  Clearwater  National  Forest  was 
completed  in  September,  1987  and  has 
guided  the  management  of  the  Forest 


since  then.  Forest  Plans  shall  ordinarily 
be  revised  on  a  10-year  cycle  or  at  least 
every  15  years.  It  also  may  be  revised 
whenever  the  Forest  Supervisor 
determines  that  conditions  or  demands 
in  the  area  have  significantly  changed. 

In  January  of  1993,  two  lawsuits  were 
filed  against  the  Forest  Service  alleging 
violations  of  the  National  Forest 
Management  Act,  National 
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Environmental  Policy  Act,  and  the 
Administrative  Procedures  Act.  The 
lead  plaintiffs  were  the  Sierra  Club  and 
the  Wilderness  Society,  representing 
nine  co-plaintiffs.  A  Settlement 
Agreement  was  signed  on  September  13. 
1993  and  the  U.S.  District  Court  has 
issued  an  order  directing 
implementation  of  the  Settlement 
Agreement. 

The  key  component  of  the  Settlement 
Agreement  was  a  commitment  by  the 
Forest  Service  to  begin  the  process  of 
revising  the  Clearwater  Forest  Plan 
within  18  months  of  the  settlement 
agreement  being  signed  to  provide  long- 
term  resolution  between  the  parties.  The 
settlement  agreement  was  signed  on 
September  13, 1993. 

The  Settlement  Agreement  also  states 
that  the  current  Forest  Plan  will  remain 
in  effect  during  the  revision  process  but 
implementation  would  be  modified 
using  four  interim  measures.  These 
interim  measures  provide  additional 
direction  related  to  the  implementation 
of  projects  and  activities  in  certain 
roadless  areas,  timber  harvest,  old 
growth  and  water  quality. 

Following  the  settlement  agreement, 
the  Clearwater  National  Forest  began 
gathering  background  information 
necessary  to  b^in  the  revision  process. 
However,  since  September  1993,  several 
other  related  Forest  Service  planning 
efforts  have  been  initiated  that  involve 
the  Clearwater  National  Forest.  Most 
notable  is  the  "Upper  Columbia  River 
Basin,  Environmental  Impact 
Statement"  (UCRB),  which  wall  address 
issues  relevant  to  the  Clearwater 
National  Forest  and  likely  result  in 
changes  to  Forest  Plans  in  the  UCRB. 
Notice  of  this  effort  and  supporting 
information  was  previously  published 
in  the  Federal  Register  on  December  4, 
1994. 

The  purpose  of  the  Upper  Columbia 
River  Basin,  EIS  is  to  "*   *  *  develop 
and  analyze  a  scientifically  soimd, 
ecosystem-based  strategy  for 
management  of  lands  administered  by 
the  United  States  Department  of 
Agriculture  (USDA)  Forest  Service. 
*  *   *  The  strategy  will  modify  existing 
Forest  Plans  and  will  focus  on  forest, 
rangeland,  and  aquatic/riparian 
ecosystem  health  and  the  sustainability 
of  threatened,  endangered,  and  sensitive 
species."  Clearly  this  effort  will  have  a 
profound  influence  on  the  revision 
process  for  the  Clearwater  National 
Forest.  Therefore,  the  revision  schedule 
for  the  Clearwater  National  Forest  is 
designed  to  coordinate  with  the 
information  and  decisions  produced  by 
the  UCRB,  EIS.  As  part  of  the  revision 
schedule  separate  notices  will  go  out  for 


scoping,  comments  on  the  DEIS,  and 
comments  on  the  FEIS. 

During  the  next  12-18  months,  while 
the  UCRB,  EIS  is  in  preparation,  the 
Clearwater  National  Forest  will 
continue  to  gather  data  and  information, 
and  conduct  assessments  of  resource 
conditions  to  better  frame  the  revision 
process.  Tribal  governments,  state  or 
federal  agencies  or  the  public  are 
invited  to  send  comments  regarding 
their  ideas  concerning  information  or 
data  that  the  Clearwater  National  Forest 
can  be  gathering  and  assessing  during 
this  12-18  month  period. 
DATES:  Comments  concerning  resource 
assessments  or  data  gathering  in  support 
of  the  Clearwater  Forest  Plan  revision, 
should  be  received  in  writing  by  90  days 
following  the  publication  of  this  notice 
in  the  Federal  Register.  A  supplemental 
notice  will  be  placed  in  the  Federal 
Register  announcing  the  beginning  of 
formal  scoping  for  the  DEIS  with  an 
opportimity  to  comment  following 
completion  of  the  UCRB.  EIS. 
ADDRESSES:  Send  written  comments 
concerning  this  proposal  to  James  L. 
Caswell,  Forest  Supervisor,  Clearwater 
National  Forest.  12730  US  Highway  12. 
Orofino,  Idaho  83544. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Gochnour.  Forest  Planning  Staff 
Officer  or  Harry  Jageman.  Acting 
Revision  Team  Leader.  12730  US 
Highway  12.  Orofino.  Idaho  83544, 
phone  (208) 476-4541. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  tasks  that  have  been 
identified  for  assessment  and  data 
gathering  include:  Land  type 
descriptions,  social/economic,  old 
growth,  watersheds,  recreation,  forest 
health  and  fire  history.  In  general,  these 
assessments  will  be  conducted  at  a 
smaller,  more  localized  scale  than  will 
occur  for  the  entire  UCRB. 

Revision  scoping  meetings  are 
tentatively  planned  for  Moscow. 
Lewiston,  Orofino,  and  Kooskia,  in 
Idaho  and  Missoula  Montana.  Specific 
dates,  times  and  locations  will  be 
announced  in  local  newspapers  of 
general  distribution.  These  scoping 
meetings  will  begin  following  the 
completion  of  the  UCRB,  EIS  presently 
scheduled  for  summer,  1996.  The 
projected  dates  for  the  DEIS  and  FEIS 
v«ll  be  posted  in  the  Federal  Register  at 
a  later  date. 

The  alternatives  considered  in  the 
revision  of  the  Clearwater  Forest  Plan 
will  be  consistent  with  decisions  made 
in  the  UCRB.  EIS.  The  purpose  and 
need.  preUminary  issues,  and  the  scope 
of  the  Clearwater  Forest  Plan  revision, 
will  be  further  described  in  a  separate 
Federal  Register  notice  at  a  later  date. 


The  responsible  official  for  the 
revision  of  the  Clearwater  Forest  Plan 
will  be  the  Regional  Forester,  Northern 
Region,  P.O.  Box  7669,  Missoula, 
Montana. 
David  F.  JoUy, 
Regional  Forester. 

[FR  Doc.  95-5567  Filed  3-7-95;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

[Order  No.  730] 

Foreign-Trade  Zones  Board;  Approval 
of  Export  Processing  Activity;  Upstate 
Precision  Mfg.,  Inc.  (Office  Furniture 
Systems)  Within  Foreign-Trade  Zone 
54,  Clinton  County,  NY 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  §  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  conmiencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities; 

Whereas,  the  Clinton  County  Area 
Development  Corporation,  grantee  of 
FTZ  54,  Clinton  County,  New  York,  has 
requested  authority  imder  §  400.32(b)(1) 
of  the  Board's  regulations  on  behalf  of 
Upstate  Precision  Mfg.,  Inc.  (UPMI),  to 
manufacture  modular  furniture  panels 
for  export  within  FTZ  54  (filed  11-23- 

94.  FTZ  Docket  A(32bl)-4-94;  Doc.  7- 

95.  assigned  2/21/95); 

Whereas,  pursuant  to  §  400.32(b)(1). 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
for  export  only  (§  400.32(b)(l){ii);  and. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 

Now.  Therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1).  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28, 
and  subject  to  the  further  condition  that 
all  textile  products  admitted  to  the  zone 
for  UPMI  shall  be  of  U.S.  origin  or  shall 
be  a  good  originating  in  the  territory  of 
a  NAFTA  country  (Sec.  202,  PL  103- 
182, 12-8-93). 
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Signed  at  Washington,  DC,  this  28th  day  of 
February  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 
|FR  Doc.  95-5562  Filed  3-7-95;  8:45  am] 
BILLING  CODE  3510-OS-P 


[Order  No.  734] 

Foreign-Trade  Zones  Board; 
Expansion  of  Foreign-Trade  Zone  21 
Charleston,  SC,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  an  application  fi-om  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  No.  21. 
requesting  authority  to  expand  its 
general-purpose  zone  at  sites  in  the 
Charleston  and  Georgetowrn  Customs 
port  of  entry  areas,  and  requesting 
authority  to  use  zone  procedures  for  the 
installation  of  foreign  audio  components 
into  automobiles  within  FTZ  21.  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  September  14.  1993  (Docket 
50-93,  58  FR  50330,  9/27/93)  (amended, 
8/9/94,  49  FR  40519;  and,  11/10/94,  59 
FR  56034); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  and  conduct  processing  activity 
under  zone  procedures  as  requested  in 
the  apphcation.  as  amended,  subject  to 
the  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  28th  day  of 
February  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  95-5563  Filed  3-7-95;  8:45  am] 
BILUNG  CODE  35ia-OS-4> 


[Order  No.  727] 

Foreign-Trade  Zones  Board;  Grant  of 
Authority  for  Subzone  Status; 
Smithkiine  Beecham  Corporation 
(Pharmaceuticals)  Bristol,  TN 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18. 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  eptry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quaUfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  apphcation  from  the 
Industrial  Board  of  Blount  County, 
Tennessee,  grantee  of  Foreign-Trade 
Zone  148,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
pharmaceutical  manufacturing.plant  of 
SmithKline  Beecham  Corporation,  in 
Bristol,  Tennessee,  was  filed  by  the 
Board  on  November  8, 1993.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  55-93. 
58  FR  61065. 11-19-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  148 A)  at  the  pleint 
site  of  SmithKline  Beecham 
Corporation,  in  Bristol,  Tennessee,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  28th  day  of 
February  1995. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Alternate  Chairman  Foreign- 
Tra  de  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 
(FR  Doc.  95-5561  Filed  3-7'-95;  8:45  am] 
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International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Apphcation 
No.  94-00007. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Florida  Citrus  Exports.  L.C. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Davm  Busby.  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  IH  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(h).  which 
requires  the  Secretary  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
Fresh  citrus. 

2.  Services 

Inspection,  quahty  control,  marketing 
and  promotional  services. 

3.  Technology  Flights 
Proprietary  rights  to  all  technology 

associated  with  Products  or 
Services,  including,  but  not  Umited 
to:  patents,  trademarks,  service 
marks,  trade  names,  copyrights, 
trade  secrets,  and  know-how. 

4.  Export  Trade  Facilitation  Services  (as 

they  relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights) 
All  export  trade-related  facilitation 
services,  including,  but  not  limited 
to:  consulting  and  trade  strategy; 
sales  and  marketing;  export 
bvokerage;  foreign  marketing 
research:  foreign  market 
development;  overseas  advertising 
and  promotion;  product  research 
and  design  based  on  foreign  buyer 


12736 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8.  1995  /  Notices  12737 


UMI 


and  consumer  preferences; 
communication  and  processing  of 
export  orders;  inspection  and 
quality  control;  transportation; 
freight  forwarding  and  trade 
dociunentation;  insurance;  billing 
of  foreign  buyers;  collection  (letters 
of  credit  and  other  financial 
instruments);  provision  of  overseas 
sales  and  distribution  faciUties  and 
overseas  sales  staff;  legal, 
accounting  and  tax  assistance; 
management  information  systems 
development  and  application; 
assistance  related  to  participation  in 
government  export  assistance 
programs,  such  as  the  Export 
Enhancement  and  Market 
Promotion  programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

In  connection  with  the  promotion  and 
sale  of  Members'  Products.  Services 
and/ or  Technology  Rights  into  the 
Export  Markets.  FCE  and/or  one  or  more 
of  its  Members  may: 

1.  Design  and  execute  foreign  marketing 

strategies  for  its  Export  Markets; 

2.  Prepare  joint  bids,  establish  export 

prices  for  Members'  Products  and 
Services  and  establish  terms  of  sale 
in  Export  Markets  in  connection 
with  potential  or  actual  bona  fide 
opportunities; 

3.  Allocate  export  sales,  international 

buyers  and/or  export  markets 
among  Members; 

4.  Grant  exclusive  and  non-exclusive 

sales  and  distribution  rights  for 
Products  in  designated  Export 
Markets  to  foreign  agents  or 
importers  ("exclusive"  meaning 
that  FCE  and  Members  may  agree 
not  to  sell  Products  into  designated 
Export  Markets  through  any  other 
foreign  distributor,  and  that  the 
foreign  distributor  may  agree  to 
represent  only  FCE  in  the  Export 
Markets  and  none  of  FCE's 
competitors); 

5.  Design,  develop  and  market  generic 

corporate  labels  for  use  in  Export 
Markets; 

6.  Engage  in  joint  promotional  activities 

directly  targeted  at  developing 
Export  Markets,  such  as:  Arranging 
trade  shows  and  marketing  trips; 


providing  advertising  services; 
providing  brochures  and  industry 
newsletters;  providing  product, 
service,  and  industry  information; 
conducting  international  market 
and  product  research;  and 
procuring  international  marketing, 
advertising,  and  promotional 
services; 

7.  Share  the  cost  of  joint  promotional 

activities  among  the  Members; 

8.  Conduct  product  and  packaging 

research  and  development 
exclusively  for  export  in  order  to 
meet  foreign  regulatory 
requirements,  foreign  buyer 
specifications,  and  foreign 
consumer  preferences; 

9.  Negotiate  and  enter  into  agreements 

with  governments  and  other  foreign 
persons  regarding  non-tariff  trade 
barriers  in  Export  Markets; 

10.  Establish  and  operate  fumigation 

facilities  and  provide  speciafized 
packing  operations  and  other 
quality  control  procediu«s  to  be 
followed  by  Members  in  the  export 
of  Products  into  Export  Markets; 

11.  Assist  each  other  in  maintaining  the 

quality  standards  necessary  to  be 
successful  in  Export  Markets; 

12.  Advise  and  cooperate  with  agencies 

of  the  U.S.  Government  in 
establishing  procedures  regulating 
the  export  of  Members'  Products. 
Services  and/or  Technology  Rights 
into  Export  Markets; 

13.  Negotiate  and  enter  into  purchase 

agreements  with  buyers  in  Export 
Markets  regarding  export  prices, 
quantities,  type  and  quality  of 
Products,  time  periods,  and  the 
terms  and  conditions  of  sale; 

14.  Broker  or  take  title  to  Products 

intended  for  Export  Markets; 

15.  Piu-chase  Products  from  non- 

Member  producers  to  fulfill  specific 
sales  obligations,  provided  that  FCE 
and/or  Members  shall  make  such 
purchases  only  on  a  transaction-by- 
transaction  basis  and  when  the 
Members  are  unable  to  supply,  in  a 
timely  manner,  the  requisite 
Products  at  a  price  competitive 
under  the  circiunstances; 

16.  Solicit  non-Member  producers  to 

become  Members; 

17.  Jointly  undertake  the  administrative 

tasks  of  processing  export  orders; 

18.  Procure,  negotiate,  contract,  and 

administer  transportation  services 
for  Products  in  the  course  of  export, 
including  overseas  fi^ight 
transportation,  inland  freight 
transportation  from  the  packing 
house  to  the  U.S.  port  of 
embarkment,  leasing  of 
transportation  equipment  and 
facilities,  storing  and  warehousing. 


stevedoring,  wharfage  and 
handUng,  insurance,  and  freight 
forwarder  services; 

19.  Arrange  for  trade  dociunentation 

and  services,  customs  clearance, 
financial  instruments,  and  foreign 
exchange; 

20.  Arrange  financing  through  private 

financial  entities; 

21.  Bill  and  collect  monies  from  foreign 

buyers,  and  arrange  for  or  provide 
accounting,  tax,  legal  and 
consulting  services  in  relation  to 
Export  Trade  Activities  and 
Methods  of  Operation; 

22.  Enter  into  exclusive  agreements  with 

non-Members  to  provide  Export 
Trade  FaciUtation  Services; 

23.  Design,  implement,  and  administer 

Foreign  Sales  Corporations  as 
provided  by  the  Internal  Revenue 
Code; 

24.  Open  and  operate  overseas  sales  and 

distribution  offices  and  companies 
to  facilitate  the  sales  and 
distribution  of  Products  into  and 
v«thin  Export  Markets; 

25.  Apply  for  and  utilize  applicable 

export  assistance  and  incentive 
programs  available  within 
governmental  sectors; 

26.  Negotiate  and  enter  into  agreements 

with  governments  and  foreign 
persons  to  develop  countertrade 
arrangements,  provided  that  this 
Certificate  does  not  protect  any 
conduct  related  to  the  sale  of  goods 
in  the  United  States  that  are 
imported  as  part  of  any 
countertrade  transactions; 

27.  Refuse  to  deal  with  or  provide 

quotations  to  other  Export 
Intermediaries  for  sales  of  Members' 
Products  into  Export  Markets; 

28.  Require  common  marking  and 

identification  of  Members'  Products 
sold  in  Export  Markets; 

29.  Exchange  information  as  necessary. 

to  carry  out  Export  Trade  Activities 
and  Methods  of  Operation, 
including: 

(a)  Information  about  sales,  marketing 
efforts,  and  sales  strategies  in 
Export  Markets,  including  pricing; 
projected  demand  in  Export 
Markets  for  Products;  customary 
terms  of  sale;  and  foreign  buyer  and 
consumer  product  specifications; 

(b)  Information  about  the  price, 
quality,  quantity,  source  and 
delivery  dates  of  Products  available 
from  the  Members  for  export; 

(c)  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered 
and/or  bid  on  by  FCE  and/or 
Members; 

(d)  Information  about  the  terms  and 
conditions  of  export  orders 


necessary  to  process  such  orders; 

(e)  Information  about  joint  bidding 
opportunities; 

(f)  Information  about  methods  by 
which  exports  sales  are  to  be 
allocated  among  Members; 

(g)  Information  about  expenses 
specific  to  exporting  to  and  within 
Export  Markets,  including 
transportation,  transshipments, 
intermodal  shipments,  insurance, 
inland  freight  to  port,  port  storage, 
commissions,  expiort  sales, 
documentation,  financing  and 
customs  duties  or  taxes; 

(h)  Information  about  U.S.  and  foreign 
legislation  and  regulations, 
including  Federal  marketing  order 
programs  that  may  affect  sales  to 
Export  Markets:  and 

(i)  Information  about  FCE's  or 
Members'  export  operations, 
including  sales  and  distribution 
networks  established  by  FCE  or 
Members  in  Export  Markets,  and 
prior  export  sales  by  Members, 
including  export  price  information. 

Members  (Within  the  Meaning  of 
§325.2(1)  of  the  RegulaUons) 

Florida  Fresh  Citrus  Sales.  Inc.. 
Wabasso,  Florida;  Golden  River  Fruit 
Co..  Vero  Beach.  Florida;  Leroy  E. 
Smith's  Sons,  Inc..  Vero  Beach,  Florida; 
Ocean  Spray  Cranberries,  Inc..  Vero 
Beach.  Florida;  Seald-Sweet  Growers. 
Inc.,  Vero  Beach.  Florida. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing,  or 
arranging  for  the  provision  of.  Export 
Trade  Facilitation  Services. 

2.  Member  means  a  person  who  has 
membership  in  FCE  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations, 
set  out  in  Attachment  A  and 
incorporated  by  reference. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  provided  in  paragraphs 
29(b)  and  29(g)  of  the  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  FCE  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  about  its  or  Einy  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  terms  of  domestic  marketing  or 
sale,  or  U.S.  business  plans,  strategies, 
or  methods,  unless  (1)  such  information 
is  already  generally  available  to  the 
trade  or  pubhc;  or  (2)  the  information 
disclosed  is  a  necessary  term  or 


condition  (e.g.,  price,  time  required  to 
fill  an  order,  etc.)  of  an  actual  or 
potential  bona  fide  sale  and  the 
disclosure  is  limited  to  the  prospective 
purchasing  Member. 

2.  Each  Member  shall  determine 
independently  of  other  members  the 
quantity  of  Products  the  Member  wall 
make  available  for  export  or  sell  through 
FCE.  FCE  may  not  solicit  from  any 
member  specific  quantities  for  export  or 
require  any  member  to  export  any 
minimiun  quantity  of  products. 

3.  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
product  specifications  or  standards, 
export  prices,  product  quality  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing)  shall  be  in 
connection  only  with  actual  or  potential 
bona  fide  export  transactions  or 
opportimities  and  shall  include  only 
those  Members  participating  or  having  a 
genuine  interest  in  participating  in  such 
transactions  or  opportunities;  provided 
that  FCE  and/or  the  Members  may 
discuss  standardization  of  Products  and 
Services  for  purposes  of  making  bona 
fide  recommendations  to  foreign 
governmental  or  private  standard-setting 
organizations. 

4.  Meetings  at  which  FCE  allocates 
export  sales  among  Members  and 
establishes  export  prices  shall  not  be 
open  to  the  public. 

5.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products, 
Services  or  Technology  Rights  in 
specific  export  transactions.  A  Member 
may  withdraw  from  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  FCE.  a  copy  of  which  FCE 
shall  promptly  transmit  to  the  Secretary 
of  Commerce  and  the  Attorney  General. 

6.  FCE  and  the  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 


Protection  Provided  by  Certificate 

The  Certificate  protects  FCE  and  its 
directors,  officers,  and  employees  acting 
on  its  behalf,  as  well  as  its  Members, 
and  their  directors,  officers,  and 
employees  acting  on  their  behalf,  from 
private  treble  damage  actions  and 
governmental  criminal  and  civil  suits 
imder  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

The  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
imtil  it  is  relinquished,  modified  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  the  Certificate  prohibits 
FCE  and  its  Members  from  engaging  in 
conduct  not  specified  in  this  Certificate, 
but  such  conduct  is  subject  to  the 
normal  appUcation  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  the  Certificate  of 
Review  to  FCE  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  the  Attorney  General  concerning 
either  (a)  the  viabiUty  or  quality  of  the 
business  plans  of  FCE  or  its  Members  or 
(b)  the  legality  of  such  business  plans  of 
FCE  or  its  Members  imder  the  laws  of 
the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country. 

The  application  of  the  Certificate  to 
conduct  in  Export  Trade  where  the 
United  States  Government  is  the  buyer 
or  where  the  United  States  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
EdiUon),"  50  FR  1786  (January  11.  1985) 
("Guidelines"). 

Dated:  February  23, 1995. 
W.  Datirii  Busby, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  95-5668  Filed  3-7-95;  8:45  amj 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  San  Francisco,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soUciting  competitive 
apphcations  to  operate  its  San  Francisco 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  pubUc  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  San  Francisco, 
CaUfomia  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  09- 
10-95015-01. 

DATES:  The  closing  date  for  applications 
is  April  17,  1995.  Apphcations  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  April 
17, 1995.  A  pre-application  conference 
will  be  held  on  April  3, 1995,  at  10:00 
a.m.,  at  the  San  Francisco  Regional 
Office,  221  Main  Street,  Room  1280,  San 
Francisco,  Cahfomia  94105,  (415)  744- 
3001. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  NW.,  Room  5073,  Washington, 
DC  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  August  1, 1995  to  August  31, 1996, 
is  estimated  at  $611,081.  The  total 
Federal  amount  is  $519,419  and  is 
composed  of  $506,750  plus  the  Audit 
Fee  amount  of  $12,669.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $91,662  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $611,081.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 


The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  apphcant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  imsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's  . 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
aweu-d  is  120  days.  Executive  order 
12372,  "Intergovenmiental  Review  of 
Federal  Programs,"  is  not  applicable  to 


this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  diey  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 


False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— All 
primary  apphcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  CFR  Part  26,  §  26.105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  infiuence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  apphcations/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Inehgibihty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 


instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — AppUcants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-121,  Sections  606  (a) 
and(b). 

11. BOO    Minority  Business  Development 
Center  (Catalog  of  Federal  Domestic 
Assistance) 

Dated:  March  3, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
[PR  Doc.  95-5682  Filed  3-7-95;  8:45  am) 
BiLUNG  CODE  3610-21-P 


Business  Development  Center 
Applications:  Jacksonville,  FL 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Jacksonville, 
Florida  Minority  Business  Development 
Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  chent  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Jacksonville, 
Florida  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  04-10- 
95011-01. 

DATES:  The  closing  date  for  apphcations 
is  April  14, 1995.  Apphcations  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  April 
14, 1995.  A  pre-application  conference 
wrill  be  held  on  March  29,  1995,  at  9:00 
a.m.,  at  the  Atlanta  Regional  Office,  401 
W.  Peachtree  Street,  N.W.,  Suite  1715, 
Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariart,  14th  and  Constitution 


Avenue,  N.W..  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Henderson  at  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availabihty  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
fitjm  August  1, 1995  to  August  31,  1996, 
is  estimated  at  $198,971.  Tlie  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  apphcation 
must  include  a  minimum  cost  share  of 
15%,  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  wrill  be  a  cooperative  agreement 
For  those  apphcants  who  are  not 
incumbent  organizations  or  who  are 
incimibents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
govermnents,  American  Indian  tribes 
and  educational  institutions. 

Apphcations  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
backgroimd  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
apphcation  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria ' 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  he  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibihty  of  the  apphcant.  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 


12740 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday.  March  8,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday,  March  8,  1995  /  Notices 


12741 


with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  apphcable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  appUcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incuj  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
deUnquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 


which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  groimds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
apphes. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  appUes  to  apphcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 


an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  apphcations/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  xmder  the  award  to  submit,  if 
apphcable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbjring"  and 
disclosure  form,  SF-LLL,  "Disclosure  of  , 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and(b). 

11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  3. 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-5684  Filed  3-7-95;  8:45  am] 
BILUNO  CODE  3S10-21-P 


Business  Development  Center 
Applications:  Baton  Rouge,  LA 

AGENCY:  Minority  Business 
Development  Agency. 

ACTION:  Correction. 

SUMMARY:  On  page  9662,  in  the  issue 
dated  February  21,  1995,  third  column, 
third  paragraph,  the  closing  date  for 
applications  is  corrected  to  read  March 
24. 1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 

11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance] 

Dated:  March  3, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Office,  Minority 
Business  Development  Agency. 
(FR  Doc.  95-5676  Filed  3-7-95;  8:45  am) 
BILUNG  CODE  3S10-21-P 


Business  Development  Center 
Applications:  Shreveport,  LA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Correction. 

SUMMARY:  On  page  9664,  first  column, 
third  paragraph,  the  closing  date  for 
applications  is  corrected  to  read  March 
24,  1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  3, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Office,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-5677  Filed  3-7-95;  8:45  am] 
BILUNO  CODE  3S10-21-P 


Business  Development  Center 
Applications:  Pittsburgh,  PA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Pittsburgh 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  estabUsh  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  vdll 
provide  service  in  the  Pittsburgh, 
Pennsylvania  Metropohtan  Area.  T=he 
award  number  of  the  MBDC  wrill  be  03- 
10-95011-01. 

DATES:  The  closing  date  for  applications 
is  April  10, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  April 
10, 1995. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Levi  Pace  at (212)  264-3262. 


SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
fi-om  August  1, 1995  to  August  31, 1996, 
is  estimated  at  $198,971.  T^e  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  chent  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  appUcants  who  are  not 
incumbent  organizations  or  who  are 
incimibents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Apphcations  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requireme^its  included  in  the 
apphcation  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibihty  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
progremi.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 


should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  pohcies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the. 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
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terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  Bnancial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — ^All 
primary  applicants  must  submit  a 
completed  Form  OD-ll,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug- Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  26.  Section 
605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 


subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-I  2, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-12  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-21.  Sections  606  (a)  and 
(b). 
11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  3,  1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
(PR  Doc.  95-5681  Filed  3-7-95;  8:45  am) 

BILUNG  CODE  3510-21-P 


Business  Development  Center 
Applications:  San  Juan,  PR 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  San  Juan 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  San  Juan,  Puerto 
Rico  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  02-10- 
95012-01. 


DATES:  The  closing  date  for  applications 
is  April  14, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  April 
14,  1995.  A  pre-application  conference 
will  be  held  on  March  29,  1995,  at  9:00 
a.m.,  at  the  Atlanta  Regional  Office,  401 
W.  Peachtree  Street,  N.W.,  Suite  1715, 
Atlanta.  Georgia  30308-3516.  (404)  730- 
3300. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Henderson  at  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  August  1,  1995  to  August  31, 1996, 
is  estimated  at  $388,898.  The  total 
Federal  amount  is  $330,563  and  is 
composed  of  $322,500  plus  the  Audit 
Fee  amoimt  of  $8,063.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $58,335  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $388,898.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  peeds  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category'  to  be  considered 
programmatically  acceptable  and 
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responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
wall  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  apphcable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  appUcant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
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delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  apphcation  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Ihrimary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibihty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Goverrunentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 


appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  writh 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-121,  Sections  606  (a) 
and(b). 

1 1 .800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  3.  1995. 

Donald  L.  Po%vers, 

Federal  Register  Liaison  Officer,  Minority 

Business  Development  Agency. 

[FR  Doc.  95-5683  Filed  3-7-95:  8:45  am] 

BILUNG  CODE  3S10-21-P 


Native  American  Business 
[>evelopment  Center  Applications: 
North  Dakota 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Correction. 

SUMMARY:  On  page  9667,  in  the  issue 
dated  February  21, 1995,  first  column, 
second  paragraph,  the  closing  date  for 
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applications  is  corrected  to  read  March 
24,  1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 

11.801     Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  3. 1995. 
Donald  L.  Ponrars, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-5679  Filed  3-7-95;  8:45  am) 
BILUNQ  COOC  W10-21-P 


Native  American  Business 
Deveiopment  Center  Appiications:  New 
Mexico 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Correction. 

summary:  On  page  9665.  in  the  issue 
dated  February  21, 1995,  third  column, 
second  paragraph,  the  closing  date  for 
appUcations  is  corrected  to  read  March 
24, 1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 

11.801     Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance] 

Dated:  March  3,  1995. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
IFR  Doc.  95-5678  Filed  3-7-95;  8:45  am] 
MLUNO  CODE  3S10-21-P 


Native  American  Business 
Deveiopment  Center  Applications: 
Olciahoma 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Correction. 

SUMMARY:  On  page  9668,  second 
column,  first  paragraph,  the  closing  date 
for  apphcations  is  corrected  to  read 
March  24, 1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 

11.801     Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance] 

Dated:  March  3, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer;  Minority 
Business  Development  Agency. 
[FR  Doc.  95-5680  Filed  3-7-95;  8:45  am] 
BtLUNQ  CODE  3S1»-21-P 


Nationai  Institute  of  Standards  and 
Technoiogy 

Announcement  of  an  Opportunity  To 
Join  a  Cooperative  Research  and 
Development  Consortium  for 
Alternative  Approaches  to  Nanometer- 
Level  Overlay  and  CD  Metrology  for  IC 
Manufacturing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting  and 
notice  of  Government  owned  invention 
available  for  licensing. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
meeting  on  April  26, 1995  to  discuss  the 
possibility  of  setting  up  a  cooperative 
research  consortium  to  develop 
innovaUve  approaches  to  overlay  and 
CD  metrology  consistent  with  SIA- 
projected  requirements.  Parties 
interested  in  participating  in  the 
consortium  should  be  prepared  to  invest 
adequate  resources  in  the  collaboration 
and  be  firmly  committed  to  the  goal  of 
developing  innovative  approaches. 

The  program  will  be  within  the  scope 
and  conhnes  of  The  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502, 15  U.S.C.  3710a),  which  provides 
Federal  laboratories  including  NIST, 
with  the  authority  to  enter  into 
cooperative  research  agreements  with 
qualified  parties.  Under  this  law,  NIST 
may  contribute  personnel,  equipment 
and  facilities — but  no  funds — to  the 
cooperative  research  program. 

Members  will  be  expected  to  make  a 
contribution  to  the  consortium's  efforts 
in  the  form  of  materials,  equipment, 
personnel,  and/or  funds.  The  program  is 
expected  to  last  18  months.  This  is  not 
a  grant  program. 

DATES:  Interested  parties  should  contact 
NIST  to  confirm  their  interest  at  the 
address,  telephone  number  or  FAX 
number  shown  below  no  later  than 
April  7, 1995. 

addresses:  Technology  Building,  Room 
B360,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Cresswell,  Telephone:  301- 
975-2072;  FAX:  301-948-4081. 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  (NIST)  invites  interested 
parties  to  participate  in  a  cooperative 
research  consortium  to  conduct 
modeling  of  overlay  detection  by 
electrostatic/magnetic  sensors 
interacting  with  optical  metrology  target 
architectures  commonly  used  in 


advanced  IC  manufacturing,  examine 
enhancements  deriving  from  target- 
geometry  modifications  and  sensor-head 
innovations,  design  and  evaluate  a  test 
implementation  using  Maxwell- 
equation-based  simulation  software  and, 
formulate  specifications  of  a  candidate 
design  for  selected  applications. 

In  conjimction  witn  the  opportunity 
to  join  this  Cooperative  Research  and 
Development  Consortium,  the  following 
invention  is  available  for  licensing: 

NIST  Docket  No.  94-040CIP 

Title:  Method  and  Reference 
Standards  for  Measuring  Overlay  in 
Multilayer  Structures,  and  for 
Cahbrating  Imaging  Equipment  as  Used 
in  Semiconductor  Manufacture. 

Description:  Imaging  instruments  for 
overlay-measurement  extraction  from 
partially-processed  semiconductor 
wafers,  are  calibrated  by  providing  a 
reference  test  structure  having  features 
which  can  be  located  by  electrical 
measurements  not  subject  to  tool- 
induced  shift  and  water-induced  shift 
experienced  by  the  imaging  instruiment. 
The  reference  test  structure  is  first 
qualified  using  electrical  measurements, 
and  is  then  used  to  provided  the  effect 
of  the  said  shifts  on  the  imaging- 
instnmient  measurements. 

Dated:  March  1,  1995. 
Samuel  Kramer. 
Associate  Director. 

IFR  Doc.  95-5662  Filed  3-7-95;  8:45  am] 
BILUNG  CODE  3510-13-M 


Patent  and  Trademar((  Office 

National  Information  Infrastructure 
(Nil)  Copyright  Awareness  Campaign 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Working  Group  on 
Intellectual  Property  Rights  of  the  White 
House  Information  Infrastructure  Task 
Force  (IITF)  issued  a  preliminary  draft 
of  its  report,  "Intellectual  Property  and 
the  National  Information 
In&'astructure,"  on  July  7, 1994.  One  of 
the  Working  Group's  findings 
announced  in  the  preliminary  draft  is 
that  effective  education  of  the  public 
about  intellectual  property  rights  is 
crucial  to  the  successful  development  of 
the  NIL  The  Working  Group  recognizes 
that  the  public's  awareness  of  their  own 
intellectual  property  rights,  as  well  as 
those  of  others,  will  lead  to  increased 
respect  for  those  rights. 

In  order  to  effectuate  public 
awareness  of  copyright,  the  preliminary 
draft,  on  page  140,  stated  that  the 


Working  Group  would  sponsor  a 
conference  to  develop  curricula  that 
may  be  used  in  schools  and  libraries  to 
educate  the  public  about  intellectual 
property  rights  in  the  Nil  environment. 
The  draft  further  stated  that  anyone  who 
wished  to  participate  in  the  conference 
should  request  to  do  so  by  sending  a 
request  to  Terri  A.  Southwrick  by  July 
25,  1994.  The  participants  have  been 
chosen  and  notified.  Every  effort  was 
made  to  ensure  that  a  wide  diversity  of 
interests  will  be  represented  at  the 
conference.  All  meetings  will  be  open  to 
the  public.  Information  on  subsequent 
meetings  may  be  obtained  by  calling 
Alan  Wright  at  (703)  305-9300. 
DATES:  The  first  meeting  of  the 
Copjnright  Awareness  Campaign,  will  be 
held  in  Washington,  DC,  on  Tuesday, 
March  21, 1995.  It  will  begin  at  2  p.m. 
and  last  until  5  p.m. 
ADDRESSES:  The  first  meeting  will  be 
held  at  the  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington,  DC,  in  the  Barnard 
Auditorium. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Wright,  Office  of  Legislative  and 
Intemational  Affairs,  U.S.  Patent  and 
Trademark  Office,  Box  4,  Washington, 
DC  20231.  Telephone:  (703)  305-9300; 
Fax:  (703)  305-8885. 
SUPPLEMENTARY  INFORMATION:  The 
Working  Group  on  Intellectual  Property 
Rights,  chaired  by  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  House 
Information  In&'astructure  Task  Force. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Brown,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration's 
vision  for  the  National  Information 
Infrastructure  (Nil). 

The  Working  Group's  concern  for 
improved  public  education  regarding 
intellectual  property  rights  in  the  Nil 
environment  was  expressed  in  the 
preliminary  draft  of  its  report.  The 
Copyright  Awareness  Campaign  will 
bring  together  public  and  private 
educators,  representing  all  levels  of 
elementary,  secondary,  and  post- 
secondary  education,  as  well  as 
copyright  owners  and  users  to  formulate 
public  awareness  strategies  and  develop 
model  curricula  regarding  the  use  of 
protected  intellectual  property  on  the 
NIL  In  addition  to  developing 
substantive  curricula,  the  campaign  will 
also  explore  how  best  to  disseminate 
such  curricula.  The  ultimate  goal  of  the 
campaign  is  to  identify  the  intellectual 


property  issues  that  the  public  must  be 
aware  of  in  the  Nil  environment,  and  to 
determine  the  methods  by  which  such 
information  may  be  disseminated  to  the 
pubhc.  The  campaign  is  not  intended  to 
be  a  fonmi  for  further  elaboration  on  the 
issue  of  educational  fair  use,  which  is 
currently  under  discussion  in  the 
Conference  on  Fair  Use  that  began  last 
September.  The  campaign  is  concerned 
with  educating  the  public  on  the 
importance  of  respecting  intellectual 
property  rights  generally,  with  a 
particular  focus  on  the  Nil  environment. 

Dated:  March  3,  1995. 
Bruce  A.  Lehman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  95-5666  Filed  3-7-95;  8:45  am] 
BILUNO  CODE  3S1»-16-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  CottonTextile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

March  2,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  March  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  Intemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  informaUon  on  the 
quota  status  of  this  fimit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  362  is 
being  increased  by  application  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994).  Also 
see  59  FR  65760,  published  on 
December  21, 1994. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  Januauy  17, 1994, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  2,  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  16, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1995  and 
extends  through  December  31, 1995. 

Effective  on  March  3, 1995,  you  are 
directed  to  amend  the  directive  dated 
December  16, 1994  to  increase  the  limit  for 
Category  362  to  5,811,680  numbers ',  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
January  17, 1994  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l]. 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  95-5602  Filed  3-7-95;  8:45  am] 

BILUNO  CODE  3S10-OR-f 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Presidio  Leadership  Center  Call  for 
Public  Participation 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  has  established  the 
Presidio  Leadership  Center  (PLC)  to 
train  and  develop  leaders  for 
community  service,  including  programs 
currently  funded  by  the  Corporation. 


UMI 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1994. 
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The  Corporation,  through  the  PLC,  seeks 
information  and  input  regarding  the 
planning,  development, 
implementation,  and  evaluation  of 
leadership  development  and  leadership 
training  programs. 

DATES:  The  Corporation  seeks  the 
participation  of  the  public  in  this 
process  until  April  7,  1995. 

ADDRESSES:  Responses  to  this  notice 
should  be  mailed  to  the  Presidio 
Leadership  Center,  P.O.  Box  2995,  The 
Presidio  of  San  Francisco.  CA  94129. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Presidio  Leadership  Center,  at  (415) 
744-3016.  For  individuals  with 
disabilities,  the  information  contained 
in  this  notice  will  be  made  available  in 
alternative  formats,  upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  government  corporation 
that  engages  Americans  of  all  ages  and 
backgrounds  in  conmiunity-based 
service.  This  service  addresses  the 
nation's  education,  public  safety, 
human,  and  environmental  needs  to 
achieve  direct  and  demonstrable  results. 
In  doing  so,  the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  education  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

Pursuant  to  the  National  and 
Community  Service  Act  of  1990.  as 
amended,  42  U.S.C.  12501.  the 
Corporation  may  "conduct,  directly  or 
by  grant  or  contract,  appropriate 
training  programs"  to  promote 
leadership  development  in  national 
service  programs.  The  Corporation  has 
established  the  Presidio  Leadership 
Center  (PLC)  to  carry  out  this  objective. 
The  goals  of  the  PLC's  leadership 
development  program  include  the 
following: 

(1)  To  bring  together  people  of  diverse 
viewpoints  in  the  field  to  exchange 
ideas  and  practices; 

(2)  To  identify  and  develop  leaders  at 
various  levels  in  the  field; 

(3)  To  create  a  sense  to  professional 
identity  and  purpose  among  leaders 
working  at  all  levels  in  the  national 
service  field; 

(4)  To  teach  effective  communication, 
problem-solving,  decision-making,  and 
management;  and 

(5)  To  extend  and  cement  the 
in&'astructure  of  the  national  service 
movement. 

The  PLC  seeks  input  from  persons 
and  organizations  with  expertise  in 
leadership  training  and  development  on 
how  it  can  most  effectively  achieve  the 
above-listed  goals. 


Dated:  March  3.  1995. 
Terry  Russell, 
General  Counsel. 
(FR  Doc.  95-5686  Filed  3-7-95;  8:45  am] 

BILUNO  CO06  a05O-28-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[0MB  Control  No.  9000-0102] 

Clearance  Request  for  Prompt 
Payment 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0102). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Prompt 
Payment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Part  32  of  the  Federal  Acquisition 
Regulation  (FAR)  and  the  clause  at  FAR 
52.232-5,  Payments  Under  Fixed-Price 
Construction  Contracts,  require  that 
contractors  under  fixed-price 
construction  contracts  certify,  for  every 
progress  pajnnent  request,  that 
payments  to  subcontractors/suppliers 
have  been  made  from  previous 
payments  received  under  the  contract 
and  timely  payments  wrill  be  made  from 
the  proceeds  of  the  payment  covered  by 
the  certification,  and  that  this  payment 
request  does  not  include  any  amount 
which  the  contractor  intends  to 
withhold  from  a  subcontractor/supplier. 
Part  32  of  the  FAR  and  the  clause  at 
52.232-27,  Prompt  Payment  for 
Construction  Contracts,  further  require 
that  contractors  on  construction 
contracts: 

(a)  Notify  subcontractors/suppliers  of 
any  amounts  to  be  withheld  and  furnish 
a  copy  of  the  notification  to  the 
contracting  officer; 


(b)  Pay  interest  to  subcontractors/ 
suppliers  if  payment  is  not  made  by  7 
days  after  receipt  of  payment  fi'om  the 
Government  or  within  7  days  after 
correction  of  previously  identified 
deficiencies; 

(c)  Pay  interest  to  the  Government  if 
amounts  are  writhheld  from 
subcontractors/suppliers  after  the 
Government  has  paid  the  contractor  the 
amounts  subsequently  withheld,  or  if 
the  Government  has  inadvertently  paid 
the  contractor  for  nonconforming 
performance;  and 

(d)  Include  a  payment  clause  in  each 
subcontract  which  obligates  the 
contractor  to  pay  the  subcontractor  for 
satisfactory  performance  under  its 
subcontract  not  later  than  7  days  after 
such  amounts  are  paid  to  the  contractor, 
include  an  interest  penalty  clause  which 
obligates  the  contractor  to  pay  the 
subcontractor  an  interest  penalty  if 
payments  are  not  made  in  a  timely 
manner,  and  include  a  clause  requiring 
each  subcontractor  to  include  these 
clauses  in  each  of  its  subcontracts  and 
to  require  each  of  its  subcontractors  to 
include  similar  clauses  in  their 
subcontracts. 

These  requirements  are  imposed  by 
Pub.  L.  100-496.  the  Prompt  Payment 
Act  Amendments  of  1988. 

Contracting  officers  will  be  notified  if 
the  contractor  withholds  amounts  from 
subcontractors/suppliers  after  the 
Government  has  already  paid  the 
contractor  the  amounts  withheld.  The 
contracting  officer  must  then  charge  the 
contractor  interest  on  the  amounts 
withheld  from  subcontractors/suppliers. 
Federal  agencies  could  not  comply  with 
the  requirements  of  the  law  if  this 
information  were  not  collected. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .33  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching,  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat.  18th  &  F  Streets.  NW.  Room 
4037.  Washington.  DC  20405.  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4.000;  responses  per  respondent.  3;  total 
annual  responses.  12,000;  preparation 
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hours  per  response,  .33;  and  total 
response  burden  hours,  4.000. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
20,000;  hours  per  recordkeeper,  18;  and 
total  recordkeeping  burden  hours, 
360,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4037, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0102.  Prompt  Payment,  in  all 
correspondence. 

Dated:  March  2,  1995. 
Beverly  Fayson, 
FAR  Secretariat. 

(FR  Doc.  95-5631  Filed  3-7-95;  8:45  am) 
BILLING  CODE  e820-^4-M 

General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[OMB  Control  No.  9000-001 2] 

Clearance  Request  for  Termination 
Settiement  Proposal  Forms — FAR 
(Standard  Forms  1435  Through  1440) 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance ' 
(9000-0012). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Termination 
Settlement  Proposal  Forms — FAR 
(Standard  Forms  1435  through  1440). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  termination  settlement  proposal 
forms  (Standard  Forms  1435  through 
1440)  provide  a  standardized  format  for 
listing  essential  cost  and  inventory 
information  needed  to  support  the 
terminated  contractor's  negotiation 


position.  Submission  of  the  information 
assures  that  a  contractor  will  be  fairly 
reimbursed  upon  settlement  of  the 
terminated  contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW..  Room 
4037,  Washington,  DC  20405.  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  600; 
responses  per  respondent,  1;  total 
annual  responses,  600;  preparation 
hours  per  response,  25;  and  total 
response  burden  hours,  15.000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0012,  Termination  Settlement 
Proposal  Forms — FAR  (Standard  Forms 
1435  through  1440),  in  all 
correspondence. 

Dated:  March  2, 1995. 
Beverly  Fayson, 

FAR  Secretariat. 

IFR  Doc.  95-5627  Filed  3-7-95;  8:45  ami 
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Department  of  the  Navy 

Combined  Notice  of  Intent  To  Prepare 
and  Notice  of  Preparation  for  an 
Environmental  Impact  Statement  for 
ttie  Disposal  and  Reuse  of  the  Naval 
Facilities  Engineering  Service  Center, 
Formerly  the  Naval  Civil  Engineering 
Laboratory  (NCEL)  Property  and 
Structures,  Port  Hueneme,  CA 

Pursuant  to  Section  102(2){c)  of  the 
National  Envirormiental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  in 
coordination  with  the  City  of  Port 
Hueneme  is  preparing  an  Environmental 


Impact  Statement  (EIS)  for  the  proposed 
disposal  and  reuse  of  the  former  Naval 
Civil  Engineering  Laboratory  (NCEL) 
property  and  structures  at  Port 
Hueneme,  California.  The  Defense  Base 
Closure  and  Realignment  Act  (Public 
Law  101-510)  of  1990,  as  implemented 
by  the  1993  base  closure  process,  directs 
the  Nav7  to  close  the  former  NCEL.  The 
City  of  Port  Hueneme  intends  to  use  the 
EIS  is  place  of  an  Environmental  Impact 
Report  (EIR)  pursuant  to  the  California 
Environmental  Quality  Act  (CEQA) 
Guidelines  Section  15221. 

The  former  NCEL  is  within  the 
jurisdiction  of  the  City  of  Port  Hueneme. 
on  the  California  coast  midway  between 
the  cities  of  Los  Angeles  and  Santa 
Barbara,  and  covers  approximately  33 
acres.  The  Navy  facility  is  scheduled  for 
operational  closure  in  April  1996.  The 
property  is  currently  developed  with 
office  buildings,  laboratory  facilities, 
and  an  active  Coast  Guard  lighthouse. 
The  EIS  will  address  disposal  of  the 
property  and  the  potential  impacts 
associated  with  reuse  alternatives. 

The  EIS  will  address  the  potential 
impacts  to  the  environment  that  may 
result  from  implementation  of  three 
reuse  alternatives  and  a  "no  action" 
alternative.  An  NCEL  Community  Reuse 
Plan,  developed  by  the  City  of  Port 
Hueneme,  shall  constitute  the  preferred 
alternative.  The  Reuse  Plan  identifies  a 
mix  of  three  land  use  types: 
approximately  22  acres  designated  for 
coastal  oriented  use  (such  as 
aquaculture,  marine  education  and 
training,  research  and  development),  8 
acres  designated  for  port-related  use 
(such  as  container  and  break-bulk  cargo 
storage,  warehousing  and  distribution  of 
goods)  and  3  acres  for  retention  and 
enhancement  of  the  public  access  to  the 
Pacific  coast  shoreline.  The  second 
alternative  identifies  two  land  use  types: 
approximately  30  acres  designated  for 
port-related  industrial  use  and  3  acres 
public  access  to  the  Pacific  coast 
shoreline.  The  third  alternative 
identifies  four  land  use  types: 
approximately  11  acres  designated  for 
aquaculture  and  commercial  visitor- 
serving  (i.e.,  restaurant),  11  acres 
designated  for  educational  and 
recreational,  8  acres  designated  for  port- 
related  uses,  3  acres  for  public  access  to 
the  Pacific  coast  shoreline.  The  "no 
action"  alternative  would  consist  of 
federal  government  retention  of  the 
property  in  an  "inactive"  status. 

Federal,  state  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
participate  in  the  scoping  process  for 
the  EIS  to  determine  the  range  of  issues 
and  reuse  alternatives  to  be  addressed. 
A  public  scoping  meeting  to  receive  oral 
and  wTitlen  comments  will  be  held  on 
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March  23. 1995.  at  7:30  p.m.,  in  the  Port 
Hueneme  City  Hall,  located  at  250  North 
Ventura  Road.  Port  Hueneme. 
California.  In  addition,  written 
comments  may  be  submitted  within  30 
days  of  the  published  date  of  this  notice 
to  Ms.  Mary  Doyle.  Environmental 
Planning  Branch  (Code  09F2). 
Engineering  Field  Activity  West.  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive.  San  Bruno, 
California  94066-5006,  telephone  (415) 
244-3024.  fax  (415)  244-3737.  For 
further  information  regarding  the  Port 
Hueneme  NCEL  Community  Reuse  Plan, 
please  contact  Mr.  Thomas  Figg. 
Director  of  Community  Development. 
250  North  Ventura  Road,  Port  Hueneme, 
California  93041.  telephone  (805)  986- 
6514. 

Dated:  March  3,  1995. 
M.D.  Schetzsle. 

LI.  !AGC.  USNR.  Alternatnv  Federal  Register 
Liaison  Officer. 

(FR  Doc.  95-5648  filed  3-7-95;  8:45  am] 
BH.UNG  CODE  3810-FF-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Shock  Testing  of  the  Seawolf 
Submarine 

Pursuant  to  section  102(2)(c)  of  tlu; 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  shock  testing 
the  SEAWOLF  Submarine  at  a  site  to  be 
located  off  the  east  coast  of  the  United 
States. 

Pursuant  to  40  CFR  1501.6.  the 
National  Marine  Fisheries  Service 
(NMFS)  will  be  a  cooperating  agency  in 
the  preparation  and  development  of  the 
EIS. 

A  "shock  test"  is  the  name  given  to 
a  series  of  underwater  detonations  that 
are  used  to  propagate  a  shock  wave 
through  a  ship's  hull  (similar  to  those 
encountered  in  combat).  It  is  required  to 
test  the  hull,  all  ship  systems,  and  crew 
survivability  of  each  new  class  of  Navv 
ships.  This  test  provides  important 
information  which  will  be  used  to 
improve  the  initial  design  and  enhance 
the  effectiveness  and  overall 
survivability  of  the  ship  and  crew.  The 
improvements  are  applied  to  follow-on 
ships  of  that  class.  The  shock  test  of  the 
lead  ship  of  the  class  is  an  integral  part 
of  the  Live  Fire  Test  (LFT)  Program 
mandated  by  Congress.  Shock  tests  have 
proven  their  value  as  recently  as  the 
Persian  Gulf  War  when  ships  were  able 


to  survive  battle  damage  and  continue 
their  mission  because  of  ship  design, 
crew  survivability,  and  crew  training 
lessons  learned  during  previous  shock 
tests. 

The  proposed  action  would  subject 
the  SEAWOLF  submarine  to  a  total  of 
five  explosive  charges,  10,000  lbs.  each, 
while  monitoring  the  results.  The 
decision  to  be  addressed  in  the 
Environmental  Impact  Statement  is  the 
siting  of  shock  test.  Important  logistical 
considerations  include:  a  Naval  base 
proximate  to  the  test  location,  and  water 
depth  of  500  feet,  which,  for  the  sites 
being  considered,  range  from  70  to  100 
miles  offshoro.  The  shock  test  is 
proposed  to  occur  over  a  five  week 
period  between  April  1  and  October  1. 
of  1997. 

Alternative  sites  that  would  be 
considered  include  a  number  of 
different  sites  off  the  eastern  U.S.  coast. 
These  areas  are  off  the  coast  of  Norfolk. 
Virginia,  and  Jacksonville,  Florida,  due 
to  the  existence  of  supporting  Naval 
Bases  at  those  sites.  The  "no  action" 
alternative  of  not  conducting  the  shock 
test  will  be  addressed  in  the  EIS. 

Physical  and  biological  issues  that 
will  be  addressed  in  the  EIS  include 
impacts  on  air  and  water  resources, 
impacts  to  other  uses  of  the  area,  and 
impacts  to  marine  life  including  marine 
mammals  and  endangered  and 
threatened  species. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  three  public  scoping  hearings  to 
receive  comments  ft-om  the  public  on 
the  proposed  action.  The  first  hearing 
will  be  held  on  March  23, 1995,  at  10 
a.m.,  in  the  auditorium  of  NMFS  Office. 
1335  East- West  Highway,  Silver  Spring, 
Marjiand.  The  second  meeting  will  be 
on  March  28, 1995,  at  7  p.m.,  in  the 
auditorium  of  the  Granby  High  School. 
701  Granby  Street,  Norfolk,  Virginia. 
The  last  meeting  will  be  on  March  29, 
1995,  at  7  p.m.,  in  the  cafeteria  of  the 
Mayport  Middle  School,  2600  Mayport 
Road,  Atlantic  Beach,  Florida.  The 
meeting  will  be  advertised  in  area 
newspapers. 

A  brief  presentation  will  precede  the 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
£uid  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 


asked  to  limit  oral  comments  to  five 
minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  pubHc 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commenter  believes  the  EIS  should 
address.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  May  1, 
1995  to:  Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command.  P.O.  Box  190010,  North 
Charleston,  SC  29419-9010  (Attention: 
Mr.  Will  Sloger.  Code  064WS). 
telephone  803-743-0797,  FAX  803- 
743-0993. 

Dated;  March  3.  1995. 
M.D.  Schetzsle, 

Lt.  JAGC.  USNH.  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doc.  9.5-5647  Filed  3-7-95:  8:45  am) 

BILLING  CODE  3810-FF-M 


Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
Seawolf  Class  Submarine  Homeporting 
on  the  East  Coast  of  the  United  States 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  US  Environmental 
Protection  Agency,  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  SEAWOLF  Class  Submarine 
Homeporting  on  the  East  Coast  of  the 
United  States.  The  DEIS  addresses  the 
need,  alternatives,  and  environmental 
consequences  of  homeporting  three 
SEAWOLF  Class  submarines  at  three 
submarine  facilities  including  the  Naval 
Submarine  Base  New  London,  Groton 
CT;  the  Naval  Submarine  Base  Kings 
Bay  GA,  and  the  Naval  Station  Norfolk 
VA.  The  Naval  Submarine  Base  New  > 
London  has  been  identified  as  the 
preferred  alternative. 

Dredging  and  the  disposal  of  dredged 
material  are  required  for  SEAWOLF 
homeporting  at  each  of  the  candidate 
homeports  and  have  been  identified  as 
the  significant  issues  of  environmental 
concern.  The  DEIS  quantifies  and 
characterizes  the  dredge  material  and 
disposal  options  at  each  homeport 
alternative. 

The  DEIS  has  been  distributed  to 
various  federal,  state  and  local  agencies, 
elected  officials,  special  interest  groups, 
the  media,  and  concerned  citizens. 
Copies  of  the  DEIS  have  also  been 


placed  in  local  libraries  in  Connecticut, 
Virginia,  and  Georgia.  A  limited  number 
of  single  copies  are  available  at  the 
address  at  the  end  of  this 
announcement. 

The  Department  of  the  Navy  will  hold 
four  public  hearings  to  inform  the 
public  of  the  DEIS  findings  and  to 
solicit  comments.  The  first  meeting  will 
be  held  on  Monday,  March  27, 1995 
beginning  at  1:00  PM  in  the  Groton 
Municipal  Building,  Groton, 
Connecticut.  The  Groton  Municipal 
Building  is  located  at  295  Meridian 
Street.  The  second  meeting  will  be  held 
on  Tuesday,  March  28, 1995  beginning 
at  7  pm  at  the  same  location,  the  Groton 
Municipal  Building.  These  meetings 
will  be  co-chaired  by  the  New  England 
Division,  U.S.  Army  Corp  of  Engineers. 
The  third  meeting  will  be  held  on 
Wednesday,  March  29, 1995  beginning 
at  7  pm  at  the  Airport  Hilton,  Norfolk, 
Virginia.  The  Hilton  is  located  at  1500 
North  Military  Highway  and 
Northhampton  Avenue.  The  fourth 
meeting  will  be  held  on  Thursday, 
March  30,  1995  beginning  at  7  pm  at 
Crooked  River  Elementary  School,  St 
Marys,  Georgia.  The  school  is  located  at 
1820  Spur  40. 

The  pubUc  hearings  will  be 
conducted  by  the  Navy.  Federal,  state, 
and  local  agencies  and  interested  parties 
are  invited  and  urged  to  be  present  or 
represented  at  the  hearings.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  assiu^ 
the  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record  on  this  action  and  will  be  given 
equal  consideration. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  their  oral 
comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  summarized  at  the  pubhc 
hearing(s)  and  submitted  in  writing 
either  at  the  hearing(s)  or  mailed  to  the 
address  listed  at  the  end  of  this  notice. 
Written  comments  on  the  DEIS  should 
be  mailed  to  the  address  noted  below 
and  must  be  postmarked  not  later  than 
April  10, 1995  to  be  part  of  the  official 
record. 

Additional  information  may  be 
obtained  by  contacting  Mr.  Robert 
Ostennueller  (Code  202)  Northern 
Division,  Naval  Facilities  Engineering 
Command,  10  Industrial  Highway,  MSC 
82,  Lester.  PA  19113,  telephone  610- 
595-0759. 


Dated:  March  3,  1995. 
M.D.  Schetzsle, 

Lt.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  95-5646  Filed  3-7-95:  8:45  am] 
BILUNC  CODE  3810-FF-M 


DEPARTMENT  OF  EDUCATION 
Urtian  Community  Service  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority. 

SUMMARY:  The  Secretary  announces  a 
competitive  funding  priority  to  focus 
funds  for  new  urban  community  service 
projects  on  communities  designated  as 
Empowerment  Zones  (EZs)  or  Enterprise 
Communities  (ECs)  by  the  Department 
of  Housing  and  Urban  Development 
(HUD).  Under  the  competitive  funding 
priority,  the  Secretary  awards  five  (5) 
additional  points  to  an  application  that 
meets  the  priority. 

EFFECTIVE  DATE:  This  priority  takes  effect 
April  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Babson,  U.  S.  Department  of 
Education,  600  Independence  Avenue, 
SW  (Portals  C-80),  Washington,  DC 
20202-5329.  Telephone:  (202)  260- 
3472.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877- 
8339,  between  8  a.m.  and  8  p.m., 
Eastern  time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background  on  the  Empowerment  Zone 
and  Enterprise  Community  Initiative 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
community  revitalization  strategy.  It 
promotes  comprehensive  economic  and 
community  development  through 
strategic  planning.  On  December  21, 
1994,  the  President  announced  the 
designation  of  six  urban  Empowerment 
Zones,  two  urban  Supplemental  EZs,  65 
urban  Enterprise  Communities,  and  four 
Enhanced  urban  ECs.  These  areas  will 
benefit  from  flexible  social  service  block 
grants  and  tax  breaks  in  accordance 
with  Internal  Revenue  Code  section 
1392,  as  amended  by  Title  XIII  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  Urban 
Empowerment  Zones  and  Enterprise 
Communities  were  nominated  by  one  or 
more  local  governments  and  their  States 
and  have  been  designated  by  HUD  on 
the  basis  of  the  quality  of  their  strategic 
plans.  Interested  individuals  may 
contact  HUD  at  1-800-998-9999  for 


additional  information  on  the 
Empowerment  Zone  and  Enterprise 
Community  program,  including  which 
communities  have  been  selected  for 
designation. 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative 
through  the  Urban  Community  Service 
Program  by  giving  preference  to 
proposed  projects  which  are  located  in 
urban  Empowerment  Zones  and 
Enterprise  Communities.  A  list  of  the 
designated  Empowerment  Zones  and 
Enterprise  Communities  will  be 
included  in  the  application  package. 
The  program's  emphasis  on  coordinated 
planning  to  meet  pressing  urban  needs 
makes  it  ideally  suited  to  play  a  key  role 
in  the  Empyowerment  Zone-and 
Enterprise  Community  program. 

Background  on  the  Urban  Community 
Service  Program 

The  Urban  Community  Service 
Program  is  authorized  under  Title  XI  of 
the  Higher  Education  Act  of  1965,  as 
amended.  It  uses  the  skilly,  experience 
and  resources  of  institutions  of  higher 
education  to  help  public  and  private 
organizations  devise  and  carry  out 
solutions  to  pressing  and  severe 
problems  in  their  urban  communities. 
The  program  makes  discretionary  grants 
of  up  to  five  years  in  duration  to  support 
collaborative  projects  that  address 
problems  confronting  urban 
communities,  ranging  from  work  force 
preparation,  economic  development, 
urban  poverty,  crime,  lack  of  health  care 
services  and  access,  underperforming 
school  systems  and  students  to  urban 
housing  and  infrastructure  deficits. 
Recipients  may  use  program  funds  to 
carry  out  a  variety  of  activities,  such  as 
planning,  applied  research,  training, 
resource  exchanges  or  technology 
transfers,  delivery  of  services  and  other 
activities  that  the  urban  institution  and 
its  community  partners  agree  have  high 
priority. 

Only  institutions  of  higher  education 
which  have  been  designated  as  urban 
grant  institutions  are  eligible  to  apply 
for  funding.  A  designated  urban  grant 
institution  has  demonstrated  to  the 
Secretary  that  (a)  it  is  a  nonprofit 
municipal  university  established  by  the 
governing  body  of  the  city  in  which  it 
is  located  and  operating  as  of  July  23, 
1992,  or  that  (b)  it  is  an  institution  of 
higher  education  which  meets  all  of  the 
following  criteria  (a  consortium  of 
institutions  is  also  eligible  if  at  least  one 
of  its  members  meets  all  of  the  criteria). 
The  institution — (1)  is  located  in  an 
urban  area;  (2)  draws  a  substantial 
portion  of  its  undergraduate  student 
body  from  the  urban  area  in  which  it  is 
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located  or  from  contiguous  areas:  (3) 
carries  out  programs  to  make 
postsecondary  educational 
opportunities  more  accessible  to 
residents  of  the  urban  area  or 
contiguous  areas;  (4)  has  the  present 
capacity  to  provide  resources  pertinent 
to  the  needs  and  priorities  of  the  urban 
area  or  contiguous  areas:  (5)  offers  a 
range  of  professional,  technical  or 
graduate  programs  sufHcient  to  sustain 
the  capacity  of  the  institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sense  of 
responsibility  to  the  urban  area  and 
adjoining  areas  and  the  people  in  those 
areas. 

On  August  29.  1994  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(59  FR  44580). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  the  FY  1995  competition 
will  be  published  in  the  Federal  Register  at 
a  later  date. 

Analysis  of  Comments 

Two  parties  submitted  comments  in 
response  to  the  Secretary's  invitation  in 
the  notice  of  proposed  priority.  An 
analysis  of  the  comments  follows: 

Comment:  One  party  commented  that 
designations  will  be  limited  due  to 
funding  restraints  and  suggested 
expanding  the  definition  of  designated 
Empowerment  Zones  and  Enterprise 
Communities  to  include  areas  that 
submitted  Empowerment  Zone  and 
Enterprise  Community  designation 
requests. 

Discussion:  The  Secretary  believes 
that  the  Urban  Community  Service 
Program  would  be  most  effective  in 
communities  that  are  actually 
designated  and  have  embarked  on 
implementing  their  strategic  plans. 

Change:  None. 

Comment:  The  second  party  suggested 
giving  a  competitive  preference  to 
proposals  that  show  partnerships  with 
AmeriCorps. 

Discussion:  The  program  regulations 
already  give  an  absolute  preference  (34 
CFR  636.23)  to  applications  that 
propose  to  conduct  joint  projects  with 
other  Federal,  State  or  local  programs. 
This  would  include  partnerships  with 
AmeriCorps.  AmeriCorps  is  a  new 
national  initiative  to  foster  community- 
based  service  and  includes  a  wide 
variety  of  programs  operated  by 
grantees,  the  National  Civilian 
Community  Corps  and  Volunteers  in 
Service  to  America  (VISTA). 

Change:  None. 
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Priority 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
priority: 

Projects  that  use  75  percent  or  more 
of  the  project  budget  to  address  pressing 
and  severe  problems  in  an 
Empowerment  Zone  or  Enterprise 
Community. 

The  proposed  project  must  contribute 
to  the  strategic  plan  of  the 
Empowerment  Zone  or  Enterprise 
Community  and  be  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Community  activities.  The 
Secretary  awards  five  points  to  an 
application  that  meets  this  priority. 
These  points  will  be  added  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  procedures 
developed  by  State  and  local 
goverrunents  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  Part  636. 

Program  Authority:  20  U.S.C.  11 36-11 36h 

Dated.  March  2.  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  95-5591  Filed  3-7-95;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Community  Outreach 

Pre-Application  Conference  and  Notice 
of  Availability  of  Cooperative 
Agreement  Solicitation  to  Establish 
and  Support  the  International  Center 
for  Applied  Research  (ICAR) 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Savannah  River  (SR)  Office. 
ACTION:  Notice  of  pre-application 
conference  and  availability  of  grant 
solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  at  SR  is  announcing  a  Pre- 
Application  Conference  for 


organizations  wishing  to  be  considered 
as  the  entity  to  establish  and  support  the 
ICAR.  The  conference  is  scheduled  for 
April  11,  1995  at  the  Savannah  River 
Site  (SRS).  Aiken,  SC.  commencing  at 
8:30  a.m.  and  completing  by  5  p.m.  In 
addition  to  discussion  regarding  the 
objectives  of  ICAR  and  the  criteria 
which  will  be  used  to  select  the  ICAR 
Manager,  the  conference  will  also  offer 
a  tour  of  the  Savannah  River 
Technology  Center  whereby  participants 
will  have  the  opportimity  to  become 
familiar  with  available  technologies.  A 
solicitation  for  the  ICAR  Manager  will 
be  made  available  on  or  about  March  20, 
1995;  applications  are  expected  to  be 
due  May  11, 1995.  Interested  parties 
should  note  that  funds  are  not  presently 
available  for  this  project. 
SUPPLEMENTARY  INFORMATION:  ICAR  is 
intended  to  facilitate  private  and  public; 
sector  access  to  the  technical  and 
scientific  capabilities  of  the  SRS.  ICAR 
will  be  responsible  for  organizational 
support  (including  incubation, 
maturation,  and  commercialization)  for 
various  technologies,  to  be  identified 
through  separate  solicitations,  that  are 
available  at  SRS  for  development  of 
commercial  products  and  services.  ICAR 
is  to  be  established  at  or  adjacent  to  the 
SRS  and  is  to  operate  under  a 
cooperative  agreement  with  the  DOE. 
The  objectives  of  ICAR  are: 

(1)  To  stimulate  economic 
development  in  the  regional  area 
through  the  application  of  science  and 
technology. 

(2)  To  establish  a  technology 
development  and  incubation  center 
utilizing  SRS  technologies  and 
processes. 

(3)  To  promote  as  a  minimum, 
activities  related  to  the  following: 

— The  application  in  the  United  States    . 
of  hydrogen  technology  research 
derived  from  tritium  production; 

— The  development  of  beneficial  uses  of 
nuclear  materials; 

— ^The  research  and  development  of 
innovative  methods  for  the  treatment 
and  disposal  of  nuclear  materials;  and 

— Bioremediation  of  environmental 
hazards. 

(4)  To  leverage  applied  research 
activities  (of  the  nature  listed  above)  to 
provide  maximum  dual-use  benefit  for 
the  Government. 

The  ICAR  Manager  must  be  a  non- 
profit entity  or  a  consortium  of  non- 
profits chartered  to  accomplish 
economic  development  through  applied 
science  and  technology.  The  ICAR 
Manager  must  have  also  demonstrated 
experience  in  management  of  diverse 
teams  of  organizations  who  have 
technical  experience  in  industrial 


re.search  and  development  of  high- 
technology  programs. 

The  estimated  federal  funding  for 
ICAR  management  and  technical 
programs  is  S12M  in  FY95;  however, 
award  of  the  cooperative  agreement  is 
subject  to  availability  of  funds. 
Interested  parties  should  note  that  funds 
are  not  presently  available  for  this 
project.  The  costs  for  the  management 
and  operating  function  should  not 
exceed  one  quarter  of  the  total  available 
funding.  Those  who  submitted  an 
Expression  of  Interest  (EOI)  in  response 
to  the  Department's  November  1994 
request  for  EOI's  will  automatically 
receive  a  copy  of  the  solicitation. 
Notification  to  attend  the  conference 
and/or  requests  for  copies  of  the 
solicitation  should  be  received  in 
writing  or  be  transmitted  via  facsimile 
to  (803)  725-8573  no  later  than  close  of 
business  (4:00  p.m.  Eastern  Standard 
Time)  March  15.  1995.  Requests  or 
notifications  should  be  sent  to  Ms. 
Angela  Sistrunk.  Contracts  Division, 
U.S.  Department  of  Energy,  P.O.  Box  A. 
Aiken,  SC  29802.  Telephonic  requests 
will  not  be  accepted. 

Issued  in  Aiken,  S.C,  on  Februarv  22, 
1995. 

Robert  E.  Lynch, 

Head  of  Contracting,  Activity  Designee. 
Contracts  Division.  Savannati  River 
Operations  Office. 

[FR  Doc.  95-5661  Filed  3-7-95:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-220-000,  et  al.] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

March  1,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP95-220-0001 

Take  notice  that  on  February  23,  1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP95- 
220-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  to  construct  and  operate  a 
new  delivery  point  located  on  a 
platform  in  state  waters.  Timbalier  Bay. 
LaFourche  Parish.  Louisiana  (Cailliou 
Island  Platform),  to  supply  natural  gas 
to  Union  Oil  Company  of  California 
(Unocal)  for  gas-lift  purposes  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-41 3-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 


more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  install  on 
Tennessee's  existing  right-of-way  a  2- 
inch  side  valve  assembly  between  an 
existing  6-inch  block  valve  and  check 
valve  and  inspect  Unocal's  installation 
of  the  intercormecting  piping  and  buy- 
back  meter  on  the  Cailliou  Island 
Platform.  Tennessee  states  that 
Tennessee  would  install,  own,  operate 
and  maintain  the  tie-in  assembly  and 
would  operate  the  measurement  facility. 
Unocal  would  install,  own,  operate  and 
maintain  the  interconnect  piping  and 
install,  own  and  maintain  the 
measurement  faciUty,  it  is  indicated. 
Tennessee  states  that  the  estimated  cost 
to  install  these  facilities  is  $7,700.  for 
which  Tennessee  would  be  reimbursed 
by  Unocal.  Tennessee  states  that  the 
volumes  to  be  delivered  to  Unocal  after 
the  delivery  point  is  estaLlibhed  would 
not  exceed  the  total  quantities 
authorized  to  be  delivered  and  would 
have  no  impact  on  Tennessee's  peak  day 
and  annual  deliveries.  National  states 
that  the  addition  of  the  new  delivery 
point  is  not  prohibited  by  Tennessee's 
existing  tariff  and  Tennessee  has 
sufficient  capacity  to  accomplish 
deliveries  at  the  new  delivery  point 
without  detriment  or  disadvantage  to 
Tennessee's  other  customers. 

Comment  date:  April  17.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Co. 

{Docket  No.  CP95-225-O00) 

Take  notice  that  on  February  24,  1995, 
Colorado  Interstate  Gas  Companv  (CIG), 
P.O.  Box  1087,  Colorado  Springs". 
Colorado  80944  filed,  in  Docket  No. 
CP95-226-000.  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commissions 
Regulations  for  permission  and  approval 
to  abandon  one  149-horsepower 
compressor  engine  at  the  Left  Hand 
Field  No.  2  Compressor  Station  (Left 
Hand  Field),  located  in  Kiowa  County 
Colorado,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  the  149-horsepower 
compressor  unit  installed  at  Left  Hand 
Field  in  1979  is  a  single  stage  unit  and 
low  suction  pressure  is  causing 
excessive  vibration.  CIG  notes  that  the 
compressor  is  utilized  to  compress 
natural  gas  supplies  from  the  Cavalr)' 
and  Buscadero  Fields  to  CICs  20-inch 
transmission  line.  CIG  indicates  that  the 
unit  proposed  to  be  abandoned  will  be 
replaced  by  a  two-stage  123-horsepower 
unit  to  be  installed  at  the  existing  site 


pursuant  to  the  provisions  and  authority 
of  CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-21-000. 

CIG  asserts  that  the  removal  and 
replacement  of  the  compressor  unit  will 
not  affect  the  existing  land  use  nor  affect 
CIGs  system  design  capacity  or 
operation. 

Comment  date:  March  22,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line  Corp. 

[Do< let  No.  CP95-227-OOOI 

Take  notice  that  on  February  24.  1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP95-227-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  sales  service  provided  to  its 
customers  under  Rate  Schedule  FS-G,  to 
be  effective  November  1,  1994.  which 
was  authorized  in  Docket  No.  RS92-8f>- 
000  et  al.,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  on  March  3,  1993. 
it  filed  a  revised  Order  No.  636 
compliance  filing  in  Docket  Nos.  RS92- 
86,  RP92-137  and  RP92-108  in  which  it 
proposed  to  eliminate  bundled  sales 
service  to  small  customers  under  Rate? 
Schedules  G  and  OG  and  to  replace  that 
bundled  service  with  (1)  an  unbundled 
firm  transportation  service  under  new 
Rate  Schedule  FT-G  and  (2)  for  those 
customers  that  elected  FT-G  ser\  ice,  an 
optional  sales  ser\ice  under  new  Rate 
Schedule  FS-G,  to  be  available  for  a  one- 
year  period.  Transco  states  that  this 
service  was  approved  for  a  period  of  om- 
year  by  Commission  order  issued  on 
October  4.  1993.  in  Docket  Nos.  RS92- 
86-000  et  al.  implementing  Rate 
Sc;hedule  FS-G  to  become  effective 
November  1.  1993.  Transco  fiirther 
states  that  in  compliance  with  the 
revised  compliance  filing,  each  Rate 
Schedule  G  or  OG  customer  that  elec  ted 
Rate  Schedule  FS-G  service  had  the 
option  ninety  days  prior  to  the  end  of 
the  one-year  period  to  submit  to  Transi  n 
a  one-time  nomination  spec  ifying  the 
pcjrtion.  if  any.  of  Rate  Schedule  FS-G 
sahvs  service  to  be  converted  to  Rate 
Schedule  FS.  Transco  states  that  by 
August  1.  1994,  ninety  days  prior  to  ihc. 
termination  date,  no  FS-G  customer  h<id 
elected  to  convert  any  of  its  FS-G 
entitlements  to  ser\  ice  under  Rate 
.Schedule  FS,  and  that  by  letter  dated 
September  6,  1994,  Transco  requested 
that  each  FS-G  customer  submit  an 
election  form  confirming  that  they 
declined  to  convert  all  or  part  of  their 
FS-G  sales  entitlement  to  transportatiuii 


12752  Federal  Register  /  Vol.  CO.  No.  45  /  Wednesday.  March  8.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday,  March  8,  1995  /  Notices 


12753 


stsrvice  under  Rate  Schedule  FS. 
Transco  states  that  eight  out  often 
customers  declined  to  convert  their 
service  and  the  remaining  two 
customers  verbally  confirmed  their 
election  not  to  convert. 

Transco  states  that  even  though  it 
btilieves  it  to  be  clear  that  the 
Commission  contemplated  that  the  one- 
year  cost-based  sales  service  to  small 
customers,  as  embodied  in  Transco's 
Rate  Schedule  FS-G,  would  terminate 
automatically,  Section  6  of  Rate 
Schedule  FS-G.  as  approved  by  the 
Commission,  states  that  "•  *  *  (slenice 
under  this  Rate  Schedule  is  subject  to 
the  abandonment  requirements  of 
Section  7(b)  of  the  Natural  Gas  Act." 
Accordingly.  Transco  requests 
authorization  to  abandon  all  service 
under  its  Rate  Schedule  FS-G  and 
requests  that  such  abandonment  be 
made  effective  November  1, 19Q4. 

Transco  states  that  the  subject 
application  is  the  result  of  and 
consistent  with  Article  II  of  Transco's 
Rate  Schedule  FS-G  service  agreements 
and  with  the  provisions  of  Order  No. 
636,  both  of  which  clearly  viewed 
service  under  Rate  Schedule  FS-G  to  be 
interim  service  available  only  for  a 
period  of  one  year. 

Comment  date:  March  22.  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Mississippi  River  Transmission  Corp. 

jDockef  No.  CP95-228-000| 

Take  notice  that  on  February  27,  1995, 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  CF95-228-O00  an 
application  pursuant  to  Sections  7(c) 
and  7(b)  of  the  Natural  Gas  Act  to 
construct  and  abandon  facilities 
necessary  to  modernize  and  improve  the 
reliability  of  its  Main  Line  System,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commis.sion 
and  open  to  public  inspection. 

MRT  states  because  of  safety,  system 
reliability  and  increasing  operating  cost 
concerns.  MRT  is  proposing  to 
implement  the  first  portion  of  a  16-year 
system  modernization  program.  MRT 
proposes  in  the  first  phase  of  the 
program  to  add  compression  at  its 
Diggers  and  Tuckerman  Compressor 
Stations,  retire  certain  compressor 
engines  at  these  compressor  stations, 
and  retire  approximately  93  miles  of  its 
Main  Line  No.  1.  h  is  indicated  that,  as 
a  consequence  of  these  additions  and 
abandonments,  MRT  would  also  need  to 
reconfigure  the  station  piping  at  its 
Biggers.  Tuckerman  and  Diaz 
Compressor  Stations,  and  relocate 


interconnections  serving  13  delivery 
points  to  other  main  line  facilities. 

MRT  estimates  construction  costs 
during  1995  of  $6.7  million  and  during 
1996  of  $7.2  million,  to  be  financed 
with  internally  generated  funds.  MRT 
states  that  the  proposed  construction 
and  abandonment  would  not  affect  the 
capacity  of  its  Main  Line  System  and 
would  not  affect  service  to  any  existing 
customer. 

Comment  date:  March  22. 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  (Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovra  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


UMI 


385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell. 
Socmtary- 

|FR  Doc.  95-5622  Filed  3-7-95;  8.45  ami 
BILUNO  CODE  6717-01-.P 


Pocket  No.  RP95-1 1 5-002) 

CNG  Transmission  Corp.;  Notice  of 
Compliance  Filing 

March  2,  1995. 

Take  notice  that  on  Februar>'  27.  1995. 
CNG  Transmission  Corporation  (CNG) 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  Section  154.63  of  the  Commission's 
Regulations,  and  the  Commission's 
Januar>'  27. 1995.  order  in  the 
referenced  proceeding  (Suspension 
Order),  filed  the  following  proposed 
changes  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  to  become 
effective  on  February' 1,  1995: 

Substitute  Sixth  Revised  Sheet  No.  32 
Sub-stitute  Sixth  Revised  Sheet  No  31 

The  Suspension  Order  accepted  and 
suspAded  CNG's  filing,  allowing  CNG's 
tariff  sheets  to  become  effective,  subject 
to  refund,  and  subject  to  three 
conditions:  (1)  CNG  was  required  to 
provide  an  explanation  of  its  agreement 
with  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco);  (2)  CNG  was 
required  to  provide  an  explanation  of  itb 
proposed  exclusion  of  FTY-GSS  and 
FTNN-GSS  customers  from  operation  of 
the  Account  No.  858  component  of  the 
stranded  cost  surcharge;  and  (3)  CNG 
was  required  to  provide  work  papers 
that  detail  the  derivation  of  its  billing 
determinants. 

CNG  states  that  its  filing  coniplius 
with  each  of  the  three  conditions.  In 
partial  respon.se  to  the  Commission's 
second  condition,  CNG's  filing  would 
revise  its  tariff  sheets  to  require  its  FT- 
GSS  and  FTNN-GSS  customers  to  pay 
the  Account  No.  858  component  of  the 
stranded  cost  surcharge. 

CNG  states  that  it  has  posted  and 
served  its  filing  in  accordance  with  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 


with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  DC  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.214  and 
385.211).  All  motions  or  protests  should 
be  filed  on  or  before  March  9.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sene  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5599  Filed  3-7-95;  8:45  am) 

BILLINC  CODE  6717-01-M 

[Docket  Nos.  CP92-1 82-007  and  RP95-103- 
000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Rescheduling  of  Technical 
Conference 

March  2,  1995. 

The  Commission  previously  an  order 
in  the  captioned  proceeding  establishing 
a  technical  conference  to  be  held  on 
March  22, 1994.  regarding  Florida  Gns 
Transmission  Company's  proposed 
changes  to  its  operating  conditions.  At 
the  request  of  several  interested  parties 
the  conference  is  rescheduled  for  10:00 
a.m.  Thursday,  March  23. 1995.  at  810 
First  Street,  N.E.,  Washington.  D.C,  in 
a  room  to  be  designated  at  that  time. 
Any  questions  concerning  the 
conference  should  be  directed  to  John 
M.  Robinson  (202)  208-0808.  or  Kerry 
Noone  (202) 208-0285. 
Lois  D.  Cashell, 
Scrrctary. 
|IR  Doc.  95-5594  Filed  3-7-95;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  RP94-93-006] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Revised  Compliance  Filing 

Man;h  2.  1995. 

Take  notice  that  on  February  27.  1995. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  revised  tariff 
sheets  in  compliance  with  the 
Commission's  February  10, 1995  Letter 
Order  in  the  referenced  proceeding.  KNI 
states  that  the  tariff  sheets  reflect 
revised  pagination  and  correction  of  a 
typographical  error. 
'  KNI  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  official  ser\  ice  list 


compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make  any 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-5596  Filed  3-7-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 11-001] 

Northwest  Pipeline  Corp.,  Notice  of 
Compliance  Report 

March  2,  1995. 

Take  notice  that  on  February  27.  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  report  in  the  above 
referenced  docket. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  issued 
January  27,  1995  in  Docket  No.  RI'95- 
1 11-000  (Order).  On  December  29, 
1994,  Northwest  proposed  to  direct  bill 
the  Account  No.  191  amounts  listed  on 
Second  Revised  Sheet  No.  292  to  its 
Converting  Customers.  This  tariff  sheet 
was  accepted  subject  to  refund  and 
conditions.  The  Order  requires 
Northwest  to  show  how  the  517,955 
debited  to  its  Account  No.  191  and 
included  in  the  amounts  listed  on 
Second  Revised  Sheet  No.  292  ties  to 
the  refund  report  accepted  in  Docket 
No.  TM9 1-6-3 7-004. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  of 
Northwest's  affected  former 
jurisdictional  sales  customers,  upon  all 
interveners  in  Docket  No.  RP95-ni- 
000,  and  upon  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 


filed  on  or  before  March  9,  1995 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95^5598  Filed  3-7-95:  8:45  ami 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  RP94-325-O00] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Informal  Settlement 
Conference 

March  2.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday.  March 
9,  1995.  at  10  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.NE., 
Washington.  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.ld2(b),  is  invited  to     - 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  J.  Carmen  Gastilo.  (202)  208- 
2182  or  Kathleen  M.  Dias.  (202)  208- 
0524. 

Lois  D.  Cashell. 
Si!(Ti'tcir\: 

|FR  Doc.  95-5597  Filed  3-7-')-):  8:^")  ,.::i| 
BILLING  CODE  6717-01-M 


[Docket  Nos.  ST95-1081-000  et  al  ] 

Rocky  Mountain  Natural  Gas  Co.; 
Notice  of  Self-Implementing 
Transactions 

M.irth  1.  1"W5. 

Take  notice  that  the  following 
transactions  have  been  reported  to  th<* 
Commission  as  being  implcmtMitcd 
pursuant  to  Part  284  of  the 
r.omnii.ssion's  Regulations.  .Sci  lions  31 1 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 


'  Notice  of  a  trdnsatlion  does  not  coI;^Iilutca 
(li'lermin.itii)n  thai  the  terms  and  tonditlons  of  the 
proposed  service  will  be  approved  or  that  tlie 
noticnd  filing  is  in  compliance  with  the 
f'ommission's  regulations. 
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The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  Section  284.102  of 
the  Commission's  regulations  and 
Section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 
the  Commission's  regulations  and 
Section  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  Section  31 1  (b)  of  the 
NGPA.  Any  interested  person  may  file 


a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  Section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
under  Section  284.221  of  the 
Commission's  Regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  cfrtificate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of " 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  Section 
284.221  of  the  Commission's 
regulations. 


A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.224  of  the  Commission's 
Regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  Section  284.224 
of  the  Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  Section  284.303  of  the  Commission's 
Regulations. 

A  "K-S  "  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  Section  284.303  of 
the  Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 


Docket  No. 


ST95-10ei 
ST95-1082 
ST95-1083 
ST95-1084 
ST95-1085 
ST95-1086 
ST95-1087 
ST95-1088 
ST95-1089 
ST95-1090 
ST95-1091 
ST95-1092 
ST95-1093 
ST95-1094 
ST95-1095 
ST95-1096 
ST95-1097 
ST9&-1098 
ST95-1099 


Transporter/ 
seller 


Rocky  Mountain 

Natural  Gas  Co 
Transok.  Inc 


Transok.  Inc 


Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
K  N  Interstate  Gas 

Trans.  Co 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
Norttiern  Natural 

Gas  Co. 
Northern  Border 

Pipeline  Co. 
Transcontinental 

Gas  P/L  Corp. 
Transcontinental 

Gas  P/L  Corp. 
Transcontinental 

Gas  P/L  Corp. 
Transcontinental 

Gas  P/L  Corp. 
Williams  Natural 

Gas  Co 


Recipient 


Northwest  Pipeline 

Corp. 
ANR  Pipeline  Co.. 

etal. 
ANR  Pipeline  Co.. 

etal. 
Montana  Power  Co 

Holnam.  Inc..  Ideal 
Cement  Division. 

Aquila  Energy  Mar- 
keting Corp. 

Pennzoil  Gas  Mar- 
keting Co. 

American  Westex 
Gas  Services  Co. 

K  W  Gas  Marketing. 
Inc. 

Citx)la  Corp  


Date  filed 


NGC  Transpor- 
tation. Inc. 
Post  Rock  Gas.  Inc 

Conagra  Energy 

Sen/ices  Co. 
Progras  U.S.A..  Inc 

Transco  Energy 

Marketing  Co. 
Sonat  Marketing 

Co.,  et  al. 
Appalachian  Gas 

Sales. 
Atlanta  Gas  Light 

Co. 
Sun  Gas  Sen/ices  .. 


01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-04-95 
01-05-95 


Part  284 
subpart 


G-HT 

C 

C 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 


Est.  max 

daily 
quantity" 


1.500 

2.000 

6,200 

7.000 

130 

100.000 

5.000 

250,000 

250.000 

350 

100.000 

1,580 

2.000 

50.000 

39.077 

20,000 

120.000 

20.000 

100.000 


Aff.  Y/A/ 
N— 


N 
N 
N 
N 
N 
N 
N 
A 
A 
N 
N 
N 
N 
N 
A 
N 
N 
N 
N 


Rate 
sch. 


Date  com- 
menced 


06-01-94 
12-01-94 
12-01-94 
12-20-94 
12-09-94 
12-08-94 
12-02-94 
12-02-94 
12-02-94 
12-01-94 
12-02-94 
12-01-94 
12-01-94 
12-01-94 
12-09-94 
12-11-94 
12-05-94 
12-01-94 
01-01-95 


Projected 

termination 

date 


Indef. 

Indef. 

Indef. 

10-31-04. 

09-30-95. 

Indef. 

indef. 

Indef. 

Indef. 

11-30-95. 

Indef. 

02-28-95- 

10-30-95. 

10-31-01. 

Indef. 

Indef. 

Indef. 

Indef. 

08-01-95 
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Docket  No.* 

Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-1100 

Williams  Natural 
Gas  Co. 

Rangeline  Corp  

01-05-95 

G-S 

20,000 

N 

1 

12-23-94 

12-01-95. 

ST95-1101 

Panhandle  Eastern 
Pipe  Line  Co. 

Citizens  Energy 
Services  Corp. 

01-05-95 

G-S 

35,000 

N 

1 

12-09-94 

08-22-96 

ST9&-1102 

Florida  Gas  Trans- 
mission Co. 

Orlando  Utilities 
Commission. 

01-06-95 

G-S 

10.000 

N 

1 

.    12-08-94 

Indef. 

ST95-n03 

Columt)ia  Gas 
Transmission 
Corp. 

C  &  L  Petroleum 

01-06-95 

G-S 

6,400 

N 

1 

11-01-94 

Indef. 

ST95-1104 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio.  Inc. 

01-06-95 

G-S 

10,600 

Y 

F 

01-01-95 

03-31-95. 

ST95-1105 

ColumtHa  Gas 
Transmission 
Corp. 

Latrot»e  Steel  Co  .... 

01-06-95 

G-S 

2.500 

N 

F 

01-01-95 

Indef. 

ST95-n06 

Columbia  Gas 
Transmission 
Corp. 

Phibro  Energy,  Inc  .. 

01-0&-95 

G-S 

N/A 

N 

1 

01-01-95 

Indef. 

ST95-1107 

Columbia  Gas 
Transmission 
Corp. 

Border  Resources. 
Inc. 

01-06-95 

G-S 

N/A 

N 

1 

11-01-94 

Indef. 

ST95-1108 

Columbia  Gas 
Transmission 
Corp. 

Arcadia  Energy 
Corp. 

01-06-95 

G-S 

1.000 

N 

1 

01-01-95 

Indef. 

ST95-1109 

Columbia  Gas 
Transmission 
Corp. 

Stand  Energy  Corp  . 

01-06-95 

B 

160 

N 

1 

tfl-01-95 

Indef. 

ST95-1110 

ColumtHa  Gas 
Transmission 
Corp. 

Stand  Energy  Corp  . 

01-06-95 

G-S 

1.000 

N 

F 

01-01-95 

03-31-95. 

ST9&-1 1 1 1 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

01-06-95 

G-S 

35,000 

Y 

F 

01-01-95 

03-31-95. 

ST95-1112 

Columbia  Gas 
Transmission 
Corp. 

Commonwealth  Gas 
Services.  Inc. 

01-06-95 

G-S 

5,000 

Y 

F 

01-01-95 

03-31-95. 

ST95-1113 

Columlsia  Gas 

Conoco,  Inc  

01-06-95 

G-S 

2500 

N 

f 

01-01    95 

11-30-95. 

Transmission 

Corp. 

ST95-1114 

Columbia  Gas 
Transmission 
Corp. 

Volunteer  Energy 
Corp. 

01-06-95 

G-S 

1,000 

N 

F 

01-01-95 

02-28-95. 

ST95-1115 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio.  Inc. 

01-06-95 

G-S 

2.000 

Y 

F 

01-01-95 

03-31-95. 

ST95-1116 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  of 
Kentucky,  Inc. 

01-06-95 

G-S 

15,400 

Y 

F 

01-01-95 

03-31-95. 

ST9&-1117 

Northern  Natural 
Gas  Co. 

St.  Croix  Valley  Nat- 
ural Gas  Co. 

01-06-95 

G-S 

10,000 

N 

1 

11-30-94 

Indef. 

ST95-1118 

Columbia  Gulf 
Transmission  Co. 

Alatenn  Energy 
Marketing  Co.,  Inc. 

01-09-95 

G-S 

60.000 

N 

1 

12-10-94 

Indef. 

ST95-1119 

Columbia  Gulf 
Transmission  Co. 

Exxon  Corp 

01-09-95 

G-S 

20.000 

N 

F 

12-22-94 

12-21-96. 

ST95-1120 

Northern  Natural 
Gas  Co. 

Interlink,  A  Div.  of 
Minnegasco. 

01-09-95 

G-S 

20,000 

N 

F 

12-15-94 

02-15-95. 

ST95-1121 

Transwestern  Pipe- 
line Co. 

Teco  Gas  Marketing 

01-09-95 

G-S 

100,000 

N 

1 

• 

12-14-94 

12-14-94. 

'                 ST95-1122 

Transwestern  Pipe- 
line Co. 

Meridian  Oil  Tra<J- 
ing.  Inc. 

01-09-95 

G-S 

20,000 

N 

F 

12-01-94 

02-28-00. 

ST95-1123 

Kern  River  Gas 
Transmission  Co. 

HUB  Sen/ices.  Inc  .. 

01-09-95 

G-S 

200.000 

N 

1 

12-09-94 

Indef. 

ST95-1124 

Northwest  Pipeline 
Corp. 

Mid-America  Pipe- 
line Co. 

01-09-95 

G-S 

3,150 

N 

1 

10-01-94 

Indef. 

ST95-1125 

Transcontinental 
Gas  P/L  Corp. 

Encina  Gas  Market- 
ing, Inc. 

01-09-95 

G-S 

40,000 

N 

1 

12-20-94 

Indef. 

ST95-1126 

Florida  Gas  Trans- 
mission Co. 

Associated  Natural 
Gas,  Inc. 

01-10-95 

G-S 

100.000 

N 

1 

12-09-94 

Indef. 

ST95-1127 

Northwest  Pipeline 
Corp. 

City  of  EllenstHjrg  ... 

01-10-95 

G-S 

1.500 

N 

F 

11-01-94 

Indef. 

1                  ST9&-1128 

ONG  Transmission 

Natural  Gas  P/L  Co. 

01-10-95 

C 

10.000 

N 

1 

01-01-95 

Indef. 

Co. 

of  America. 

1 
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ST9&-1129 

Transok. Inc  

ANR  Pipeline  Co.. 

etal. 
ANR  Pipeline  Co.. 

etal. 
ANR  Pipeline  Co.. 

etal. 
ANR  Pipeline  Co.. 

etal. 
ANR  Pipeline  Co., 

01-10-95 

C 

14.000 

N 

12-19-94 

Indef. 

ST9&-1130 

Transok,  Inc 

01-10-95 

C 

1.000 

N 

12-22-94 

Indef. 

ST9S-1131 

Transok,  Inc 

01-10-95 

C 

7,000 

N 

12-22-94 

Indef. 

ST95-1132 

Transok,  Inc 

01-10-94 

C 

1.000 

N 

12-22-94 

Indef. 

ST9&-1133 

Delhi  Gas  Pipeline 

01-10-95 

C 

8.000 

N 

12-10-94 

Indef 

Corp. 

etal. 

ST9&-1134 

Colorado  Interstate 
Gas  Co. 

Barrett  Resources 
Corp. 

01-11-95 

G-S 

7.000 

N 

F 

01-01-95 

12-31-96. 

ST95-1135 

Cove  Point  LNG 
Limited  Part. 

Washington  Gas 
Light  Co. 

01-11-95 

B 

300.000 

N 

1 

12-12-94 

09-01-95. 

ST95-1136 

Algonquin  Gas 
Transmission  Co. 

Norther  Utilities.  Inc 

01-11-95 

B 

127 

N 

12-13-94 

Indef. 

ST95-1137 

Algonquin  Gas 
Transmission  Co. 

North  Attleboro  Gas 
Co. 

01-11-95 

B 

32 

N 

12-12-94 

Indef. 

ST9&-1138 

Algonquin  Gas 
Transmission  Co. 

Commonwealth  Gas 
Co. 

01-11-95 

B 

2.683 

N 

12-11-94 

Indef. 

ST95-1139 

Tennessee  Gas 
Pipeline  Co. 

Delta  Natural  Gas 
Co.,  Inc. 

01-11-95 

B 

129 

N 

12-19-94 

Indef. 

ST95-1140 

Tennessee  Gas 
Pipeline  Co. 

Texas-Ohio  Gas  Inc 

01-11-95 

G-S 

5.000 

N 

01-01-95 

Indef. 

ST95-1 141 

Tenneseee  Gas 
Pipeline  Co. 

Virginia  Electric  & 
Power  Co. 

01-11-95 

G-S 

5.000 

N 

01-01-95 

Indef. 

ST95-1142 

Tennessee  Gas 
Pipeline  Co. 

CO  Energy  Trading 
Co. 

01-11-95 

G-S 

7.500 

N 

01-01-95 

Indef. 

ST95-1143 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

01-11-95 

G-S 

5,000 

N 

12-15-94 

Indef. 

ST95-n44 

Questar  Pipeline  Co 

Conoco,  Inc  

01-12-95 

G-S 

3,600 

N 

01-01-95 
01-01-95 

01-31-95. 
Indef. 

ST95-1145 

K  N  Interstate  Gas 
Trans.  Co. 

Max  us  Exploration 
Co.    . 

01-12-95 

G-S 

50.000 

N 

ST95-1146 

K  N  Interstate  Gas 
Trans.  Co. 

Premier  Gas  Co  

01-12-95 

G-S 

20.000 

N 

12-02-94 

Indef. 

ST95-1147 

Midwestern  Gas 
Transmission  Co. 

Eastex  Hydro- 
carbons. Inc. 

01-12-95 

G-S 

10.000 

N 

12-29-94 

Indef. 

ST95-1148 

Algonquin  Gas 
Transmission  Co. 

Boston  Gas  Co 

01-13-95 

B 

5.862 

N 

12-13-94 

Indef. 

ST95-1 149 

Algonquin  Gas 
Transmission  Co. 

Providence  Gas  Co 

01-13-95 

B 

79 

N 

12-14-94 

Indef. 

ST95-1150 

Natural  Gas  P/L  Co. 
of  America. 

Wisconsin  Natural 
Gas  Co. 

01-13-95 

G-S 

2.000 

N 

12-15-94 

11-30-95. 

ST95-n51 

Delhi  Gas  Pipeline 
Corp. 

ANR  Pipeline  Co.. 
etal. 

01-13-95 

C 

40.000 

N 

1 

12-21-94 

Indef. 

ST95-1152 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  o( 
Ohio,  Inc. 

01-12-95 

B 

1,451 

Y 

F 

01-01-95 

Indef. 

ST95-1153 

Colunnb.ia  Gas 
Transmission 
Corp. 

Catex  Energy.  Inc  .. 

01-12-95 

G-S 

1.000,000 

N 

1 

07-20-94 

Indef. 

ST95-1154 

Columbia  Gas 
Transmission 
Corp. 

Colorado  Interstate 
Gas  Co 

New  England  Power 
Co 

01-12-95 

G-S 

200,000 

N 

1 

01-01-95 

Indef. 

ST95-1155 

Montana  Power  Co 

01-12-95 

B 

9,545 

N 

F 

09-02-94 

12-31-99. 

ST95-1156 

Kem  River  Gas 
Transmission  6o. 

KCS  Energy  Mar- 
keting. Inc. 

01-13-95 

G-S 

75,000 

N 

1 

12-17-94 

Indef. 

ST95-1157 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

01-13-95 

G-S 

15,000 

N 

F 

12-15-94 

Indef. 

ST95-1158 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales 

01-13-95 

G-S 

20,000 

N 

1 

12—16-94 

Iridef. 

ST95-1159 

Midwestern  Gas 
Transmission  Co. 

Appalachian  Gas 
Sales. 

01-13-95 

G-S 

30,000 

N 

1 

12-15-94 

Indef. 

ST95-1160 

Channel  Industries 
Gas  Co. 

Northern  Natural 
Gas  Co..  et  al. 

01-13-95 

C 

75,000 

Y 

1 

12-14-94 

Indef. 

ST95-1161 

Williams  Natural 
Gas  Co. 

Texaco  Gas  Market- 
ing. Inc. 

Texaco  Gas  Market- 
ing, Inc. 

01-17-95 

G-S 

5.000 

N 

1 

09-01-94 

12-31-95. 

ST95-1162 

Williams  Natural 
Gas  Co. 

01-17-95 

G-S 

25.000 

N 

1 

09-01-94 

12-31-95. 

ST95-1163 

K  N  Interstate  Gas 
Trans.  Co. 

Anadarko  Trading 
Co. 

01-17-95 

G-S 

30.000 

N 

1 

12-02-94 

Indef. 
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ST95-1164 

Texas  Eastern 
Transmisson  Corp. 

Providence  Gas  Co 

01-17-95 

G-S 

5,001 

N 

12-17-94 

Indef. 

ST95-1165 

Panhandle  Eastern 
Pipe  Line  Co. 

Interstate  Gas  Sup- 
ply, Inc. 

01-17-95 

G-^ 

4,000 

N 

02-18-94 

01-01-99. 

ST9&-1166 

Panhandle  Eastern 
Pipe  Line  Co. 

Citizens  Energy 
Sen/ices  Corp. 

01-17-95 

G-S 

1.857 

N 

11-01-94 

10-24-96 

ST95-1167 

Northern  Natural 
Gas  Co. 

Noram  Energy  Serv- 
ices, Inc. 

01-17-95 

G-S 

100,000 

N 

01-04-95 

Indef. 

ST9&-1168 

Northern  Natural 
Gas  Co. 

UtiliCorp  United  Inc  . 

01-17-95 

G-S 

25,000 

N 

12-06-94 

Indef. 

ST9&-1169 

Northern  Natural 
Gas  Co. 

Industrial  Energy 
Applications  Inc. 

01-17-95 

G-S 

300 

N 

F 

01-03-95 

03-31-95. 

ST95-1170 

Tennessee  Gas 
Pipeline  Co. 

Conoco,  Inc  

01-17-95 

G-S 

1,500 

N 

F 

01-01-95 

Indef. 

ST95-1171 

Tennessee  Gas 
Pipeline  Co. 

Equitable  Gas  Co  ... 

01-17-95 

G-S 

8,047 

N 

F 

01-01-95 

Indef. 

ST95-1172 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

01-17-95 

G-S 

10,000 

N 

F 

12-31-94 

Indef. 

ST95-1173 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

01-17-95 

G-S 

5,000 

N 

F 

12-15-94 

Indef. 

ST95-1174 

Tennessee  Gas 
Pipeline  Co. 

Coastal  Gas  Mar- 
keting Co. 

01-17-95 

G-S 

3,200 

N 

F 

01-01-94 

Indef. 

ST95-1175 

Kem  River  Gas 
Transmission  Co. 

Southwest  Gas 
Corp. 

01-17-95 

B 

30.000 

N 

F 

12-01-93 

02-28-07. 

ST95-1176 

Great  Lakes  Gas 
Trans..  L.P. 

Aig  Trading  Corp  .... 

01-17-95 

G-S 

20,000 

N 

F 

12-09-94 

12-31-94. 

ST95-1177 

Northern  Illinois  Gas 
Co. 

Natural  G/P/L  Co.  of 
America,  et  al. 

01-17-95 

G-HT 

3,510 

N 

1 

12-30-94 

01-04-95. 

ST95-1178 

Northern  Illinois  Gas 
Co. 

Natural  G/P/L  Co.  of 
America,  et  al. 

01-17-95 

G-HT 

7,805 

N 

1 

12-30-94 

01-31-95. 

ST95-1179 

Midwestem  Gas 
Transmission  Co. 

Appalachian  Gas 
Sales. 

01-18-95 

G-S 

10.000 

N 

F 

01-01-95 

Indef. 

ST95-1180 

Midwestern  Gas 
Transmission  Co. 

Southern  Indiana 
Gas  &  Electric  Co. 

01-18-95 

G-S 

2,111 

N 

F 

01-11-95 

Indef. 

ST95-1181 

Transcontinental 
Gas  P/L  Corp. 

Cornerstone  Gas 
Resources,  Inc. 

01-18-95 

G-S 

500,000 

N 

1 

01-01-95 

Indef. 

ST95-1182 

Transcontinental 

J.  Aron  &  Co 

01-18-95 

G-S 

300.000 

N 

1 

01-01-95 

Indef. 

Gas  P/L  Corp. 

ST95-1183 

Transcontinental 
Gas  P/L  Corp. 

Superior  Natural 
Gas  Corp. 

01-18-95 

G-S 

400,000 

Y 

1 

01-01-95 

Indef. 

ST9&-1184 

Transcontinental 
Gas  P/L  Corp. 

Algonquin  Gas 
Transmission  Co. 

01-18-95 

G 

3,900,000 

N 

1 

12-22-94 

indef. 

ST95-1185 

Transcontinental 
Gas  P/L  Corp. 

Comerstone  Gas 
Resources,  Inc. 

01-18-95 

G-S 

40,000 

N 

1 

01-04-95 

Indef. 

ST95-1186 

Transcontinental 
Gas  P/L  Corp. 

Transco  Energy 
Mari<eting  Co. 

01-18-95 

G-S 

21.000,000 

A 

1 

01-01-95 

Indef. 

ST95-1187 

Transcontinental 
Gas  P/L  Corp. 

Chevron  U.S.A.,  Inc 

01-18-95 

G-S 

50,000 

N 

1 

01-01-95 

Indef. 

ST95-1188 

Columt>ia  Gas 
Transmission 
Corp. 

Fellow  McCord  & 
Associates,  Inc. 

01-18-95 

G-S 

N/A 

N 

1 

01-05-95 

Indef. 

ST9&-1189 

Sea  Robin  Pipeline 
Co. 

Hadson  Gas  Sys- 
tems. 

01-18-95 

G-S 

10,000 

Y 

1 

01-13-95 

Indef. 

ST95-1190 

U-T  Offshore  Sys- 
tem. 

Transco  Gas  Mar- 
keting Co. 

01-18-95 

K-S 

10.000 

N 

F 

12-01-94 

02-28-95. 

ST95-1191 

U-T  Offshore  Sys- 
tem. 

Vastar  Gas  Market- 
ing, Inc. 

01-18-95 

K-S 

10,997 

N 

F 

12-01-94 

12-31-94. 

ST95-1192 

U-T  Offshore  Sys- 
tem. 

U-T  Offshore  Sys- 
tem. 

L>-T  Offshore  Sys- 
tem. 

U-T  Offshore  Sys- 

Catex Vitol  Gas  Inc 

01-18-95 

K-S 

9.500 

N 

F 

12-01-94 

12-31-94. 

ST95-1193 

Coast  Energy  Group 

01-18-95 

K-S 

60,000 

N 

F 

12-01-94 

12-31-94. 

ST95-1194 

CNG  Producing  Co 

01-18-95 

K-S 

45,000 

N 

F 

12-«1-«4 

l2-3l-«4. 

ST95-1195 

Columbia  Energy 

01-18-95 

K-S 

20,000 

N 

1 

12-01-94 

12-01-y5. 

tem. 

ServKes  Corp. 

ST9&-1196 

High  Island  Offshore 
System. 

Coastal  Gas  Mar- 
keting Co. 

01-18-95 

K-S 

500 

A 

F 

12-01-94 

12-31-94. 

ST95-1197 

High  island  Offshore 
System. 

Columbia  Energy 
Sendees  Corp. 

01-18-95 

K-S 

20,000 

N 

1 

12-01-94 

12-01-95. 

ST95-1198 

High  IslarKl  Offshore 
System. 

Coastal  Gas  Mar- 
keting  Co. 

01-18-95 

K-S 

6,000 

A 

F 

12-01-94 

12-30-94. 
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ST95-1199 

Northwest  Pipeline 
Corp. 

Washington  Natural 
Gas  Co. 

01-18-95 

G-S 

178.905 

N 

11-02-94 

Indef. 

ST95-1200 

Northwest  Pipeline 
Corp. 

Washington  Natural 
Gas  Co. 

01-18-95 

G-S 

9,467 

N 

12-04-94 

Indef. 

ST95-1201 

Northwest  Pipeline 
Corp. 

Intermountain  Gas 
Co. 

01-18-95 

G-S 

29,987 

N 

11-02-94 

Indef. 

ST95-1202 

Northwest  Pipeline 
Corp. 

Intermountain  Gas 
Co. 

01-18-95 

G-S 

72,000 

N 

11-01-94 

Indef. 

ST95-1203 

Northwest  Pipeline 
Corp. 

Cascade  Natural 
Gas  Corp. 

01-18-95 

G-S 

15,000 

N 

11-03-94 

04-30-95. 

ST95-1204 

Northwest  Pipeline 
Corp. 

Cascade  Natural 
Gas  Corp. 

01-18-95 

G-S 

16.595 

N 

11-22-94 

Indef. 

ST95-1205 

Northwest  Pipeline 
Corp. 

Northwest  Natural 
Gas  Co. 

01-18-95 

G-S 

9,467 

N 

11-02-94 

Indef. 

ST95-1206 

Northwest  Pipeline 
Corp. 

Northwest  Natural 
Gas  Co. 

01-18-95 

G-S 

60.100 

N 

12-28-94 

Indef. 

ST95-1207 

Northwest  Pipeline 
Corp. 

Washington  Water 
Power  Co. 

01-18-95 

G-S 

2.623 

N 

11-02-94 

Indef. 

ST95-1208 

Northwest  Pipeline 
Corp. 

Washington  Water 
Power  Co. 

01-18-95 

G-S 

19,200 

N 

11-02-94 

Indef. 

ST9&-1209 

Northwest  Pipeline 
Corp. 

Washington  Water 
Power  Co. 

01-18-95 

G-S 

76.200 

N 

11-02-94 

04-30-95. 

ST95-1210 

Noram  Gas  Trans- 

City of  Willow 

01-19-95 

G-S 

200 

N 

09-01-94 

IrxJef. 

mission  Co. 

ST95-1211 

Chandeleur  Pipe 
Line  Co. 

Murphy  Exploration 
and  Prod.  Co. 

01-19-95 

K-S 

7.700 

N 

01-01-94 

01-31-94. 

ST95-1212 

Chandeleur  Pipe 
Line  Co. 

Murphy  Exploration 
and  Prod.  Co. 

01-19-95 

K-S 

6,600 

N 

12-01-94 

12-31-94. 

ST95-1213 

Oasis  Pipe  Line  Co 

El  Paso  Natural  Co.. 

etal. 
Transco  Energy 

01-20-95 

C 

50,000 

N 

10-01-94 

Indef. 

ST95-1214 

Houston  Pipe  Line 

01-19-95 

G-l 

100,000 

N 

12-01-94 

Indef. 

Co. 

Marketing  Co. 

ST95-1215 

Houston  Pipe  Line 
Co. 

Transco  Energy 
Marketing  Co. 

01-19-95 

G-l 

25,000 

N 

10-01-94 

Indef. 

ST95-1216 

Houston  Pipe  Line 
Co. 

Transco  Energy 
Marketing  Co. 

01-19-95 

G-l 

25,000 

N 

11-01-94 

Indef. 

ST95-1217 

Houston  Pipe  Line 
Co. 

Black  Martin  Pipe- 
line Co.,  et  al. 

01-20-95 

C 

25,000 

N 

10-01-94 

Indef. 

ST95-1218 

Houston  Pipe  Line 
Co. 

Black  Martin  Pipe- 
line Co..  et  al. 

01-20-95 

C 

5.000 

N 

10-01-94 

Indef. 

ST95-1219 

Houston  Pipe  Line 
Co. 

Black  Martin  Pipe- 
line Co.,  et  al. 

01-20-95 

C 

50.000 

N 

11-01-94 

Indef. 

ST95-1220 

Midcon  Texas  Pipe- 
line Corp. 

Eastex  Hydro- 
carbons, Inc. 

01-19-95 

G-l 

5,000 

N 

12-21-94 

Indef. 

ST95-1221 

Williston  Basin  Inter. 
P/L  Co. 

Montana-Dakota 
Utilities  Co. 

01-20-95 

G-S 

50,000 

A 

12-21-94 

11-30-96. 

ST95-1222 

Williston  Basin  Inter. 
P/L  Co. 

Interenergy  Re- 
sources Corp. 

01-20-95 

G-S 

150,000 

A 

12-21-94 

12-12-96. 

ST95-1223 

Kern  River  Gas 
Transmission  Co. 

Wasatch  Oil  &  Gas 
Corp. 

01-20-95 

G-S 

5.000 

N 

12-22-94 

Indef. 

ST95-1224 

Columbia  Gas 
Transmission 
Corp. 

Suburt>an  Natural 
Gas  Co. 

01-20-95 

G-S 

N/A 

N 

01-13-95 

Indef. 

ST95-:225 

Columbia  Gas 
Transmission 
Corp. 

Virginia  Gas  Dis- 
tribution Co. 

01-20-95 

B 

1,000 

N 

* 

01-01-95 

Indef. 

ST95-1226 

Columl>ia  Gas 
Transmission 
Corp. 

Pennzoil  Products  .. 

01-20-95 

B 

1,470 

N 

01-01-95 

Indef. 

ST95-1227 

Columbia  Gas 
Transmission 
Corp. 

Inco  Alloys  Inter- 
national. Inc. 

01-20-95 

G-S 

500 

N 

F 

01-16-95 

02-28-95. 

ST95-1228 

Equitrans,  Inc  

Energy  Sales  Co  .... 

01-23-95 

G-S 

700 

N 

F 

12-08-94 

11-30-99. 

ST95-1229 

Equitrans,  Inc  

Peoples  Natural 
Gas  Co. 

01-23-95 

G-S 

2,239 

N 

F 

01-05-95 

03-31-03. 

ST95-1230 

Sea  Robin  Pipeline 
Co. 

Challenger  Minerals. 
Inc. 

01-23-95 

G-S 

3,500 

Y 

1 

01-19-95 

Indef. 

ST95-1231 

Southern  Natural 
Gas  Co. 

City  of  Talbotton 

01-23-95 

G-S 

156 

N 

F 

01-02-95 

10-31-95. 

ST9S-1232 

Williams  Natural 

Sun  Gas  Energy 

01-23-95 

G-S 

5,000 

N 

1                 12-01-94  1 

11-30-95. 

Gas  Co 
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ST95-1233 

Williams  Natural 

Barrett  Resources, 

01-23-95 

&-S 

3,000 

N 

1 

12-01-94 

11-30-95. 

Gas  Co. 

Inc. 

ST95-1234 

Williams  Natural 
Gas  Co. 

Michael  Stephen. 
Inc. 

01-23-95 

G-S 

1.000 

N      . 

1 

12-01-94 

11-30-95. 

ST95-1235 

Williams  Natural 
Gas  Co. 

Anroco  Energy 
Trading. 

01-23-95 

G-S 

5,000 

N 

1 

11-01-94 

11-01-95. 

ST95-1236 

Panhandle  Eastern 
Pipe  Line  Co. 

Mountain  Iron  & 
Supply  Co. 

01-23-95 

G-S 

1,075 

N 

F 

01-01-95 

12-31^95. 

ST95-1237 

Panhandle  Eastern 
Pipe  Line  Co. 

Nucor  Steel,  A  Div. 
of  Nucor  Corp. 

01-23-95 

G-S 

5,000 

N 

F 

01-01-95 

12-31-96. 

^ 

ST95-1238 

Panhandle  Eastern 
Pipe  Line  Co. 

Anadart^o  Petroleum 
Corp. 

01-23-95 

G-S 

36,000 

N 

F 

01-01-95 

01-31-95. 

ST95-1239 

Panhandle  Eastern 
Pipe  Line  Co. 

Enron  Gas  Market- 
ing, Inc. 

01-23-95 

G-S 

2,000 

N 

F 

01-01-95 

03-31-95. 

ST95-1240 

Panhandle  Eastern 
Pipe  Line  Co. 

Archer  Daniels  Mid- 
land Co. 

01-23-95 

G-S 

25,000 

N 

F 

01-01-95 

03-31-96. 

ST95-1241 

Panhandle  Eastern 
Pipe  Line  Co. 

NGC  Transpor- 
tation, Inc. 

01-23-95 

G-S 

500,000 

N 

01-01-95 

04-30-98. 

ST95-1242 

Northern  Border 
Pipeline  Co. 

Koch  Hydrocartion 
Co. 

01-23-95 

G-S 

20,000 

Y 

12-21-94 

02-29-96. 

ST95-1243 

Northern  Natural 
Gas  Co. 

Enron  Oil  &  Gas  Co 

01-23-95 

G-S 

100,000 

Y 

F 

01-01-95 

06-30-97. 

ST95-1244 

Lone  Star  Gas  Co  .. 

El  Paso  Natural  Gas 
Co.,  et  al. 

01-23-95 

C 

50,000 

N    , 

12-22-94 

Indef. 

ST95-1245 

Tennessee  Gas 
Pipeline  Co. 

Essex  County  Gas 
Co. 

01-23-95 

G-S 

2,455 

N 

01-15-95 

Indef. 

ST95-1246 

Rocky  Mountain 
Natural  Gas  Co. 

Northwest  Pipeline 
Corp.,  et  al. 

01-23-95 

G-HT 

8.000 

N 

F 

12-01-94 

Indef. 

ST95-1247 

Columbia  Gulf 
Transmission  Co. 

Arcadian  Fertilizer 
LP. 

01-23-95 

G-S 

80,000 

N 

01-17-95 

Indef. 

ST95-1248 

Columbia  Gulf 
Transmission  Co. 

Brymore  Energy 
Corp. 

01-23-95 

G-S 

10,000 

N 

01-17-95 

Indef. 

STS5-1249 

Columbia  Gulf 
Transmission  Co. 

C4L  Petroleum  Co  . 

01-23-95 

G-S 

15.000 

N 

01-18-95 

Indef. 

ST55-1250 

Columbia  Gulf 
Transmission  Co. 

El  Paso  Gas  Mar- 
keting Co. 

01-23-95 

G-S 

12,000 

N 

10-01-94 

Indef 

ST95-1251 

Columbia  Gulf 
Transmission  Co. 

Energy  Source,  Inc  . 

01-23-95 

G-S 

100.000 

N 

01-18-95 

Indef. 

ST95-1252 

Columbia  Gulf 
Transmission  Co. 

Interenergy  Gas 
Services  Corp. 

01-23-95 

G-S 

10,000 

N 

01-18-95 

Indef. 

ST95-1253 

Columbia  Gulf 
Transmission  Co. 

Nycotex  Gas  Trans- 
port. 

01-23-95 

G-S 

7.000 

N 

01-18-95 

Indef. 

ST95-1254 

Columbia  Gulf 
Transmission  Co. 

Parker  &  Parsley 
Development,  L.P. 

01-2:^95 

G-S 

500 

N 

01-17-95 

Indef. 

ST9&-1255 

Columbia  Gas 
Transmission 
Corp. 

National  Fuel  Gas 
Supply  Corp. 

01-23-95 

G 

500 

N 

11-01-93 

Indef. 

ST95-1256 

Columbia  Gas 
Transmission 
Corp. 

Sonat  Mari<eting  Co 

01-23-95 

G-S 

100.000 

N 

01-01-95 

Indef 

ST95-1257 

Columbia  Gas 
Transmission 
Corp. 

Eastex  Hydro- 
cartwns.  Inc. 

01-23-95 

G-S 

50.000 

N 

11-01-95 

Indef. 

ST95-1258 

Koch  Gateway  Pipe- 
line Co. 

Enron  Capital  & 
Trade  Res.  Corp. 

01-24-95 

G-S 

92,600 

N 

F 

01-10-95 

05-10-95. 

ST95-1259 

Koch  Gateway  Pipe- 
line Co. 
Koch  Gateway  Pipe- 

Chevron U.S.A.  Inc 

01-24-95 

G-S 

800 

N 

F 

01-10-95 

04-10-95. 

ST95-1260 

Western  Gas  Re- 

01-24-95 

G-S 

15,000 

N 

F 

01-10-95 

04-10-95. 

line  Co. 

sources.  Inc. 

ST95-1261 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gas  Services 
Co. 

01-24-95 

G-S 

10,000 

Y 

F 

01-10-95 

01-10-96. 

ST95-1262 

Koch  Gateway  Pipe- 
line Co. 

LGS  Natural  Gas 
Co. 

01-24-95 

G-S 

7.500 

N 

F 

01-10-95 

12-10-95. 

ST95-1263 

Koch  Gateway  Pipe- 
line Co. 

Mississippi  Market- 
ing, Inc. 

01-24-95 

G-S 

N/A 

N 

1 

01-06-95 

Indef. 

ST95-1264 

Koch  Gateway  Pipe- 
line Co. 

Mangum  Gas  Mar- 
keting, Inc. 

01-24-95 

G-S 

N.'A 

N 

1 

01-01-95 

Indef 

ST95-1265 

Iroquois  Gas  Trans. 
System,  L.P. 

Gaz  Metropolitain 
and  Co.,  L.P. 

01-24-95 

G-S 

10,000 

N 

F 

12-15-94 

04-01-95. 

ST95-1266 

Iroquois  Gas  Trans. 

Gaz  Metropolitain 

01-24-95 

G-S 

10,000 

N 

F 

12-15-94 

03-01-96. 

System,  L.P. 

and  Co.,  L.P. 

-     - 

1 
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Docket  No. 


Transporter/ 
seller 


ST95-1267 
ST95-1268 
ST95-1269 
ST95-1270 
ST95-1271 
ST95-1272 


Iroquois  Gas  Trans. 

System.  L.P. 
Iroquois  Gas  Trans. 

System.  L.P. 
Delhi  Gas  Pipeline 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
Transok.  Inc 


ST95-1273     Transok,  Inc 


ST9S-1274 

ST95-1275 

ST95-1276 

ST95-1277 

ST95^1278 

ST95-1279 

ST95-1280 

ST95-1281 

ST95-1282 

ST95-1283 

ST95-1284 

ST95-1285 

ST95-1286 

ST95-t287 

ST95-1288 

ST95-t289 

ST95-1290 

ST95-1291 

ST95-1292 

ST95-1293 

ST95-1294 
ST95-1295 

ST95-1296 

ST9S-1297 

ST95-1298 

ST95-1299 

ST95-1300 

ST95-1301 
ST95-1302 


Transok,  Inc 
Transok.  Inc 
Transok.  Inc 
Transok,  Inc  . 
Transok,  Inc  . 
Transok,  Inc  . 


UMI 


Granite  State  Gas 
Trans.,  Inc. 

Granite  State  Gas 
Trans.,  Inc. 

PanharxJIe  Eastern 
Pipe  Line  Co. 

PanharxAe  Eastern 
Pipe  Line  Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Noram  Gas  Trans- 
mission Co. 

Natural  Gas  P/L  Co. 
of  America. 

Naturai  Gas  P/L  Co. 
of  America. 

Williams  Natural 
Gas  Co. 

Stingray  Pipeline  Co 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Channel  Industries 
Gas  Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

TrunkJine  Gas  Co  ... 

Trunkltne  Gas  Co  ... 
Trur)kline  Gas  Co  ... 


ST95-1303  I  Trunkline  Gas  Co  .. 


Reapient 


CNG  Energy  Serv- 
ices Corp. 

Phibro  Division  of 
Salomon  Inc. 

Southem  California 
Gas  Co.,  et  al. 

CNG  Energy  Serv- 
ices. 

Public  Service  Elec- 
tric &  Gas. 

ANR  Pipeline  Co., 
etal. 

ANR  Pipeline  Co.. 
etal. 

ANR  Pipeline  Co., 
etal. 

ANR  Pipeline  Co., 
etal. 

ANR  Pipeline  Co.. 
etal. 

Mississippi  River 
TR.  Corp.,  et  al. 

ANR  Pipeline  Co., 
etal. 

ANR  Pipeline  Co.. 
etal. 

Northern  UtHities, 
Inc. 

Northern  Utilities. 
Inc. 

CNG  Transmission 
Co. 

Union  Gas  Limited  .. 

Delta.  Inc.  of  Arkan- 
sas. 

Winburn  Tile  Manu- 
facturing. 

Associated  Gas 
Services,  Inc 

Baptist  Medical 
Center. 

Medical  Center  of 
South  Arkansas 

NGC  Transpor- 
tation, Inc. 

Noram  Energy  Serv- 
ices, Inc. 

Bethlehem  Steel 
Corp. 

American  Energy 
Managenwnt,  Inc. 

City  Utilities  of 
Springfield. 

Tauber  Oil  Co 

Southern  Connecti- 
cut Gas  Co. 

Scana  Hydro- 
cartjons.  Inc. 

Tennessee  Gas 
Pipeline  Co.,  et  al 

UtilJcorp  United,  Inc 

Bring  Gas  Services 
Corp. 

Bethlehem  Steel 
Corp. 

H  &  N  Gas.  LTD 

Energy  Develop- 
ment Corp. 

Cargill,  Inc  


Date  filed 


01-24-95 

01-24-95 

01-24-95 

01-24-95 

01-24-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-25-95 

01-26-95 
01-26-95 

01-26-95 

02-02-95 

01-27-95 

01-27-95 

01-27-95 

01-27-95 
01-27-95 

01-27-95 


Pan  284 
subpart 


G-S 

G-S 

C 

G-S 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

K-S 
G-S 


G-S 
C 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 


Est.  max. 

daily 
quantity" 


25,000 

15,000 

20,000 

16.600 

60,000 

50.000 

10.000 

10.000 

5.000 

50.000 

15.000 

10,000 

50,000 

3,800 

1,210 

36,518 

35,129 

450 

240 

7,500 

1.185 

332 

25.000 

30,000 

30,000 

10.000 

10,000 

100.000 
1,408 

30,000 

100,000 

50,000 

50,000 

77,625 

100,000 
77,625 


Aff.  Y/A/ 
N'" 


N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 


Rate 
sch. 


100.000  I  N 


Date  conv 
menced 


12-15-94 

12-15-94 

12-23-94 

01-01-95 

01-09-95 

01-01-95 

01-01-95 

01-01-95 

12-01-94 

01-01-95 

01-01-95 

08-01-94 

01-01-95 

10-01-94 

12-15-94 

01-01-95 

11-01-94 

01-01-95 

01-01-95 

12-28-94 

01-01-95 

01-01-95 

12-13-94 

01-01-95 

01-05-95 

01-11-95 

01-04-95 

01-06-95 
01-02-95 

01-01-95 

01-01-95 

01-06-95 

01-04-95 

01-04-95 

01-01-95 
01-01-95 

01-10-95 


Projected 

termination 

date 


12-02-95. 

04-01-95. 

Indef 

02-28-95. 

05-01-95. 

Indef. 

Indef. 

Indef 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

09-30-95 

12-14-95. 

03-31-95. 

10-31-95- 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef 

Indef. 

04-30-95 

Indef. 

Indef. 

Indef. 
06-01-08. 

01-31-95. 

Indef. 

03-31-99. 

10-31-96. 

Indef 

Indef. 
Indef. 

Indef 
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sch. 

Date  com- 
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Projected 
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date 

ST95-1304 

K  N  Interstate  Gas 
Trans.  Co. 

Transok,  Inc 

01-27-95 

B 

50.000 

A 

12-02-94 

Indef. 

ST95-1305 

Cypress  Gas  Pipe- 
line Co. 

Columbia  Gulf 
Trans.  Co.,  et  al. 

01-27-95 

C 

20,000 

N 

01-01-95 

Indef. 

ST95-1306 

Cypress  Gas  Pipe- 
line Co. 

Columbia  Gulf 
Trans.  Co.,  et  al. 

01-27-95 

C 

15.000 

N 

01-01-95 

Indef. 

ST95-1307 

Kentucky  West  Vir- 
ginia Gas  Co. 

Foothills  Natural 
Gas  Co. 

01-30-95 

G-S 

250 

N 

12-01-94 

Indef. 

ST95-1308 

Natural  Gas  P/L  Co. 
of  America. 

NGC  Transpor- 
tation, Inc. 

01-27-95 

G-S 

30.000 

N 

F 

01-01-95 

01-31-95. 

ST95-1309 

El  Paso  Natural  Gas 
Co. 

Valero  Trans- 
mission, L.P. 

01-27-95 

B 

50.000 

N 

12-31-94 

Indef. 

ST95-1310 

Florida  Gas  Trans- 
mission Co. 

Cornerstone  Gas 
Resources. 

01-27-95 

G-S 

24.000 

N 

01-01-95 

Indef. 

ST95-1311 

Florida  Gas  Trans- 
mission Co. 

Hardee  Power  Part- 
ners Limited. 

01-27-95 

G-S 

62,500 

N 

01-01-95 

Indef. 

ST95-1312 

Florida  Gas  Trans- 

James River  Paper 

01-27-95 

G-S 

500 

N 

F 

01-01-95 

Indef. 

- 

mission  Co. 

Co.  Inc. 

ST95-1313 

Texas  Gas  Trans- 
mission Co. 

Coast  Energy  Group 

01-30-95 

G-S 

30,000 

N 

01-10-95 

Indef. 

ST95-1314 

Texas  Gas  Trans- 
mission Co. 

Coast  Energy  Group 

01-30-95 

G-S 

30,000 

N 

01-10-95 

Indef. 

ST95-1315 

Texas  Gas  Trans- 
mission Co. 

Coast  Energy  Group 

01-30-95 

G-S 

21.000 

N 

01-10-95 

Indef. 

ST95-1316 

Texas  Gas  Trans- 
mission Co. 

Coast  Energy  Group 

01-30-95 

G-S 

30,000 

N 

01-11-95 

Indef. 

ST95-1317 

■ 

Texas  Gas  Trans- 
mission Co. 

Mobil  Natural  Gas, 
Inc. 

01-30-95 

G-S 

150,000 

Y 

01-06-95 

Indef. 

ST95-1318 

El  Paso  Natural  Gas 
Co. 

MBR  Resources, 
Inc. 

01-30-95 

B 

5,150 

N 

01-01-95 

Indef. 

ST95-1319 

El  Paso  Natural  Gas 
Co. 

Cfiannel  Gas  Mar- 
keting Co. 

01-30-95 

G-S 

77,250 

N 

01-01-95 

Indef. 

ST95-1320 

Texas  Gas  Trans- 
mission Co. 

Colonial  Gas  Co 

01-30-95 

G-S 

6,984 

N 

01-04-95 

Indef. 

ST95-1321 

Texas  Gas  Trans- 
mission Co. 

North  Attleboro  Gas 
Co. 

01-30-95 

G-S 

100 

N 

01-05-95 

Indef 

ST95-1322 

Texas  Gas  Trans- 
mission Co. 

Columbia  Gas 
Transmission 
Corp. 

01-30-95 

G 

35,000 

N 

01-03-95 

Indef. 

ST95-1323 

Texas  Gas  Trans- 
mission Co. 

United  Cities  Gas 
Co. 

01-30-95 

G-S 

15.000 

N 

01-03-95 

Indef. 

ST95-1324 

Texas  Gas  Trans- 
mission Co. 

Global  Petroleum 
Corp. 

01-30-95 

G-S 

75.000 

N 

01-20-95 

Indef. 

ST95-1325 

Texas  Gas  Trans- 
mission Co. 

Eastex  Hydro- 
cartxjns,  Inc. 

01-30-95 

G-S 

100,000 

N 

01-01-95 

Indef. 

ST95-1326 

Texas  Gas  Trans- 
mission Co. 

Eastex  Hydro- 
cartxjns,  Inc. 

01-30-95 

G-S 

100,000 

N 

01-03-95 

Indef. 

ST95-1327 

Texas  Gas  Trans- 
mission Co. 

1  Source  Energy 
Services  Co. 

01-30-95 

G-S 

15,000 

Y 

01-01-95 

Indef. 

ST95-1328 

Algonquin  Gas 
Transmission  Co. 

Appalachian  Gas 
Sales,  Inc. 

01-30-95 

G-S 

1,000 

N 

01-01-95 

01-31-95. 

ST95-1329 

Algonquin  Gas 
Transmission  Co. 

Global  Petroleum 
Corp. 

01-30-95 

G-S 

10,000 

N 

01-01-95 

02-28-95 

ST95-1330 

Algonquin  Gas 
Transmission  Co. 

Seitel  Gas  &  Energy 
Corp. 

01-30-95 

G-S 

5,000 

N 

01-01-95 

03-31-95 

ST95-1331 

Algonquin  Gas 
Transmission  Co. 

Transco  Energy 
Mart<etlng  Co. 

01-30-95 

G-S 

5,000 

N 

01-01-95 

03-30-95. 

ST95-1332 

Kem  River  Gas 
Transmission  Co. 

Mountain  Fuel  Sup- 
ply Co. 

01-30-95 

B 

10,000 

N 

01-01-95 

01-31-95. 

ST95-1333 

Kem  River  Gas 
Transmission  Co. 

Amoco  Energy 
Trading  Corp. 

01-30-95 

G-S 

10.000 

N 

01-01-95 

01-31-95. 

ST95-1334 

Natural  Gas  P/L  Co. 
of  America. 

Catex  Vitol  Gas,  Inc 

01-30-95 

G-S 

20.000 

N 

01-01-95 

01-31-95. 

ST95-1335 

Natural  Gas  P/L  Co. 
of  America. 

Tejas  Gas  Pipeline 
Co. 

01-30-95 

B 

15,000 

N 

1 

01-01-95 

Indef. 

ST95-1336 

Natural  Gas  P/L  Co. 
of  America. 

Petro-Hunt  Corp  

01-30-95 

G-S 

50,000 

N 

1 

01-01-95 

Indef. 

ST95-1337 

Natural  Gas  P/L  Co. 
of  Anfierica. 

Catex  Vitol  Gas,  Inc 

01-30-95 

G-S 

50,000 

N 

F 

01-18-95 

01-31-95. 

ST95-1338 

Texas  Eastern 
Transmission  Co. 

Columbia  Gas  of 
Pennsylvania. 

01-30-95 

G-S 

170,000 

N 

1 

01-16-95 

Indef. 
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Docket  No.* 


ST95-1339 

ST95-1340 

ST95-1341 

ST95-1342 

ST95-1343 

ST95-1344 

ST95-1345 

ST95-1346 

ST95-1347 

ST95-1348 

ST95-1349 

ST95-1350 

ST95-1351 

ST95-1352 

ST95-1353 

ST95-1354 

ST95-1355 

ST95-1356 

ST95-1357 

ST95-1358 

ST95-1359 

ST95-1360 

ST95-1361 

ST95-1362 

ST95-1363 

ST95-1364 

ST95-1365 

ST95-1366 

ST95-1367 

ST95-1368 

ST9&-1369 

ST95-1370 


Transporter/ 

seller 


Tennessee  Gas 

Pipeline  Co. 
Iroquois  Gas  Trans. 

System,  L.P. 
Iroquois  Gas  Trans. 

System,  LP. 
Iroquois  Gas  Trans. 

System,  LP. 
Iroquois  Gas  Trans. 

System,  LP. 
Iroquois  Gas  Trans. 

System,  LP. 
Iroquois  Gas  Trans. 

System,  LP. 
Iroquois  Gas  Trans. 

System.  LP. 
Iroquois  Gas  Trans. 

System,  L.P. 
Texas  Gas  Trans- 
mission Corp. 
Williston  Basin  Inter. 

P/LCo. 
WiUiston  Basin  Inter. 

P/LCo. 
Wtlliston  Basin  Inter. 

P/LCo. 
Williston  Basin  Inter. 

P/LCo. 
Willistcn  Basin  Inter. 

P/L  Co. 
Witltston  Basin  Inter. 

P/LCo. 
Williston  Basin  Inter. 

P/LCo. 
Kern  River  Gas 

Transmission  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipelirie  Co. 
Tennessee  Gas 

Pipeline  Co. 
East  Tennessee 

Natural  Gas  Co. 
East  Tennessee 

Natural  Gas  Co. 
Great  Lakes  Gas 

Trans..  LP. 
Great  Lakes  Gas 

Trans,,  L.P. 
Great  Lakes  Gas 

Trans.,  L.P. 
TrunWine  Gas  Co  ;.. 

Mississippi  River 

Trans.  Corp. 
Mississippi  River 

Trans.  Corp. 
Mississippi  River 

Trans.  Corp. 
Mississippi  River 

Trans.  Corp. 
Midwestern  Gas 

Transmission  Co. 


Recipient 


Glot)al  Petroieum ... 

Enron  Gas  Market- 
ing Inc. 

Renaissance  Erv- 
ergy  (U.S.)  Inc. 

A-G  Energy.  LP  ... 

Coenergy  Tradnig 
Co. 

St.  Lawrerx»  Gas 
Co. 

Wickford  Energy 
Marketing. 

Transco  Ga^  Mar- 
keting Co. 

Catex  Vitol  Gas  Inc 

City  of  Benton 


Koch  Gas  Services 

Co. 
Amerada  Hess  Corp 

Rainbow  Gas  Co  .... 

Amoco  Energy 
Trading  Corp. 
Cenex,  Irx: 


Retex  Gathering 
Co.,  Inc. 

Interenergy  Re- 
sources Corp. 

Mountain  Fuel  Sup- 
ply Co. 

Alatenn  Energy 
Marketing  Co. 

Appalachian  Gas 
Sales. 

Direct  Gas  Supply 
Corp. 

Unicoi  County  Utility 
District 

Catex  Energy,  Inc  ... 

AIG  Trading  Corp  ... 

Michigan  Consoli- 
dated Gas  Co. 

ANR  Gas  Supply 
Co. 

Columbia  Erwrgy 
Services  Corp. 

Seagull  Marketing 
Services.  Inc. 

Amoco  Energy 
Trading  Corp. 

Sonat  Marketing  Co 

Associated  Gas 

Services,  Inc. 
Mobil  Natural  Gas 

Inc. 


Date  filed 


01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-30-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 

01-31-95 


Part  284 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

&-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity" 


15.000 
5,000 
8.000 
16,500 
5.000 
36.500 
50,000 
5.000 
10.000 
250 
300 
45,000 
2.716 
50.000 
12,000 
33,000 
10.000 
300,000 
2,000 
7.500 
18,000 
4,120 
3.000 
20.000 
30.000 
50,000 
20,000 
20.000 
5.132 
50.000 
300,000 
4.500 


Afl.  Y/A/ 
N"* 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

Y 

N 

Y 

N 


Rate 
sch. 


Dateconrv 
menced 


12-29-94 

01-01-95 

01-01-95 

01-05-95 

01-01-95 

01-18-95 

01-20-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

12-21-94 

01-01-95 

01-04-95 

01-02-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-01-95 

01-03-95 

01-07-95 

01-01-95 

01-13-95 

01-01-95 

01-18-95 

01-05-95 

01-01-95 


Projected 

termination 

date 


Indef. 

04-01-95. 

02-01-95. 

02-01-95. 

02-01-95. 

Indef. 

Indef. 

04-01-95. 

02-01-95. 

Indef. 

02-28-95. 

12-31-96. 

01-31-95. 

12-31-96. 

12-31-95. 

09-30-96. 

12-31-95. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

03-31-95. 

03-31-95. 

11-30-95. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 


/fi„*^J!"if  °'?3"f3Ct)°"s  does  not  constitute  a  detemiination  that  filings  comply  with  Commission  regulations  in  accordance  with  order  No  436 
(final  rule  and  notice  requesting  supplemental  comments,  50  FR  42,372,  10/10/85)  *-v^««  •^  "hh  oiuer  ixo.  hoo 

"Fa^JH?^'^  "1^'*'™"^  '^''y  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU  MCF  and  DT 
"N-  vSlSsm  K'Sn  ^°"^^''y  '°  ®"*'^'®^  '"'^®**  *"  ^^  transaction.  A  "Y"  indicates  affiliation,  an  "A"  indicates  marketing  affifiation.  and  a 


UMI 


(FR  Doc.  95-5621  Filed  3-7-95;  8:45  am) 
Bn.UNQ  CODE  6717-01-P 

[Docket  No.  GT95-21  -000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Report  of  Refunds 

March  2. 1995. 

Take  notice  tliat  on  February  6. 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  its  refund 
report  made  to  comply  with  the 
Commission's  order  dated  September 
21. 1994.  in  Docket  Nos.  RP93-106-O00. 
et  al.  TGPL  received  refunds  from  Texas 
Gas  Transmission  Corporation  (Texas 
Gas),  in  connection  with  Texas  Gas's 
settlement  of  various  matters  in  Docket 
No.  RP93-1 06-000,  et  al 

TGPL  states  that  it  refunded 
$3,995,416.17,  including  interest  to  its 
FT-NT  customers  on  February  1, 1995 
for  the  period  November  1993  through 
September,  1994,  as  a  resuU  of  the 
approved  Texas  Gas  settlement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  rules  211  and  214  and  385.214.  All 
such  motions  or  protests  should  be  filed 
on  or  before  March  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motioo  to  iiiter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-5595  Filed  3-7-95;  8  45  ami 
BILIMG  CODE  STIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5165-4] 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  Tlie 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  7.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  call  Sandv 
Farmer  at  EPA.  (202)  260-2740.  please ' 
refer  to  EPA  ICR  #  0596.05. 
SUPPLEMENTARY  INFORMATION: 

OFFICE  OF  PESTICIDES  AND  TOXIC 
SUBSTANCES 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides.  (EPA  ICR  No.  0596.05;  OMB 
No.  2070-0032).  This  is  a  request  to 
extend  the  expiration  date  of  a  presently 
approved  collection. 

Abstract:  Under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act,  the  EPA  may 
temporarily  authorize  states,  territories, 
and  Federal  agencies  to  ship  and  use 
unregistered  pesticides  in  emergency 
situations.  To  ensure  that  an  emergency 
actually  exists,  and  that  use  of  the 
pesticide  will  not  pose  an  uiu^asonable 
risk  to  human  health  or  the 
envirorunent.  the  EPA  requires 
exemption  apphcants  to  explain  the 
circumstances  necessitating  the 
emergency  use  and  to  provide  details  on 
the  pesticide  and  its  proposed 
application.  Following  the  apphcation 
of  the  pesticide,  applicants  must  submit 
a  report  to  the  EPA  describipg  the 
pesticide  treatment  and  its  effectiveness, 
as  well  as  any  adverse  effects. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is  _ 
estimated  to  average  101  hours  per 
response  for  reporting  and  2  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  initial  request  for  an 
emergency  exemption  and  the  time 
needed  to  complete  and  submit  the 
summary  report  after  the  pesticide 
application.  Included  in  this  estimate  is 
also  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  States,  territories  and 
Federal  agencies. 

Estimated  No.  of  Respondents:  300. 

Estimated  No.  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  30.500  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestion  for  reducing  the  burden 


(please  refer  to  EPA  ICR  #  0596.05  and 

OMB  #  2070-0032)  to: 

Sandy  Farmer,  EPA  ICR  #  0596.05,  U.S. 

Environmental  Protection  Agency. 

Information  Policy  Branch  (2136).  401 

M  Street.  SVV..  Washington.  DC  20460. 
and 
Tim  Hunt.  OMB  »  2070-0032,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street,  NW. Washington,  DC 

20503. 

Dated:  March  2.  1995. 
David  Scltwarz. 

Acting  Director.  Regulatory  Management 
Division. 

[FR  Doc.  95-5589  Filed  3-7-95:  8:45  am) 
BILUNG  CODE  6SM-50-F 


[OPP-34072;  FRL-4940-6] 

Reregistratton  Eligibility  Decision 
Documents  for  Bentazon,  et  al.; 
Availability  for  Comment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  I>ecision 

dociunents;  opening  of  public  comment 

period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  active  ingredients  from  Lists  A  and 
C,  and  this  notice  also  starts  a  60-day 
public  comment  period.  The  REDs  for 
the  chemicals  listed  are  the  Agency's 
formal  regulatory  assessments  of  the 
health  and  environmental  data  base  of 
the  subject  chemicals  and  present  the 
Agency's  determination  regarding 
which  pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  these 
decisions  must  be  submitted  by  May  8. 
1995. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
•'OFP-34072"  and  the  case  number 
(noted  t)elow).  should  he  submitted  to: 
By  mail:  OPP  Pesticide  Docket.  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  .\gencv,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to:  OPP 
Pesticide  Docket,  Rm.  1132.  Cr>stal  Mall 
2  (CM-2),  1921  Jefferson  Davis 
Highway.  Arlington,  VA.  E-mail 
inquiries  may  be  addressed  to: 
SRRDeCAIS!C0M. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  listed 
decisions  should  be  directed  to  the 
appropriate  Chemical  Review  Managers: 
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List 


List  A 
List  A 
List  A 
List  A 
List  A 
ListC 
ListC 


Chemical  name 

Bentazon  , 

Difenzoquat  

Hexazinone 

Metalaxyl  

Oryzalin  

BHAP 

Piperalin 


Case  No. 


Case  0182 
Case  0223 
Case  0266 
Case  0081 
Case  0186 
Case  3032 
Case  31 14 


Chemical  review  manager 

Eric  Feris  

Andrew  Ertman 

Andrew  Ertman 

Judy  Loranger  

Judy  Coombs  

Frank  Pubis 

Jean  Holmes  , 


Telephone  No. 


(703)  308-8048 
(703)  308-«063 
(703)  308-8063 
(703)  308-8055 
(703)  308-8046 
(703)308-8184 
(703)  308-8008 


UMI 


Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  conHdential 
will  be  included  in  the  pubhc  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

To  request  a  copy  of  any  of  the  above 
listed  RED  documents,  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket. 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  address 
given  above  or  call  (703)  305-5805. 
Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 
703-308-7224.  which  also  can  be 
reached  on  the  Internet  via  fedworld.gov 
and  from  EPA's  gopher  server. 
gopher.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticidal  active  ingredients  listed 
above.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  above  is  substantially 
complete.  EPA  has  determined  that  all 
currently  registered  Jjroducts  subject  to 
reregistration  containing  these  active 
ingredients  are  eligible  for 
reregistration. 

All  registrants  of  products  containing 
one  or  more  of  the  above  hsted  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product  specific  data  requirements  (if 
applicable]  within  8  months  of  receipt. 


Products  containing  other  active 
ingredients  will  not  be  reregistered  until 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  prograjn  is  being 
conducted  under  Congressioiially 
mandated  time  ft-ames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initialing  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  anv 
comment  significantly  affects  a  RED, 
EPA  will  amend  the  RED  by  publishing 
the  amendment  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  2,  1995. 
Peter  Caulklns. 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

jFR  Doc.  95-5650  Filed  3-7-95:  8:45  am) 
BILUNG  CODE  e5«O-60-F 


[PP  3G4244n-670;  FRL  4936-8] 

E.I.  du  Pont  de  Nemours  &  Co.,  Inc; 
Establishment  of  a  Temporary 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
herbicide  Staple  pyrithiobac-sodium 
derived  from  its  application  in  or  on  the 
raw  agricultural  commodity  cottonseed 
at  0.02  parts  per  miUion  (ppm). 

DATES:  This  temporary  tolerance  expires 
March  31.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  S\V.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703)  305- 
5540. 

SUPPLEMENTARY  INFORMATION:  E.I.  du 
Pont  de  Nemours  &  Co..  Inc..  Barley 
Mills  Plaza.  Walker's  Mill,  P.O.  Box 
80038,  Wilmington.  DE  19880-0038,  has 
requested  in  pesticide  petition  (PP) 
3G4244,  the  establishment  of  a 
temporary  tolerance  for  residues  of  the 
herbicide  Staple  pyrithiobac-sodium 
derived  from  its  application  in  or  on  the 
raw  agricultural  commodity  cottonseed 
at  0.02  parts  per  million  (ppm).  This 
temporary  tolerance  will  permit  the 
marketing  of  the  above  raw  agricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  the  experimental 
use  permit  352-EUP-162,  which  is 
being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396.  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  E.I.  du  Pont  cle  Nemours  &  Co.,  Inc. 
must  immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  March  31, 
1997.  Residues  not  in  excess  of  this 
amounts  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 


tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a()). 

List  of  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  14. 1995. 

Stephen  L.  Johnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-5400  Filed  3-7-95:  8:45  ami 
BILUNG  CODE  6S«fr-«0-F 

[OPP-30381;  FRL-4937-5J 

FMC  Corporation;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  an  active  ingredient 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  bo 
submitted  by  April  7,  1995. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30381)  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  23,  to;  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conHdential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
writhout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
23.  Joanne  I.  Miller.  Rm.  237.  CM  #2. 
(703-305-7830). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  279-GRUO  Applicant: 
FMC  Corporation.  1735  Market  St.. 
Philadelphia,  PA.  19103.  Product  name: 
Sulfentrazone  Technical.  Herbicide. 
Active  ingredient:  Sulfentrazone.  AA[2.4- 
dichloro-5-(4-(difluoromethyl)-4,5- 
dihydrOT3-methyl-5-oxo-lH-1.2,4- 
triazol-l-yllphenyl]methanesulfonamide 
at  91  percent.  Proposed  classification/ 
Use:  None.  For  formulating  use  only  on 
soybeans.  Type  registration: 
Conditional.  (PM  23) 

2.  File  Sv-mbol:  279-GRUA.  FMC 
Corporation.  1735  Market  St.. 
Philadelphia.  PA.  19103.  Product  name. 
Sulfentrazone  4F.  Herbicide.  Active 
ingredient:  Sulfentrazone.  N-[2.4- 
dichloro-5-[4-(difluoromethyl)-4,5- 
dihydro-3-methyl-5-oxo-lH-l,2.4- 
triazol-l-yllphenyl]methanesulfonamide 
at  39.6  percent.  Proposed  classification/ 
Use:  None.  For  the  control  of  broadleaf 
weeds,  grasses,  and  sedge  when  applied 
preplan!  and  preemergence  on 
soybeans.  T>'pe  registration: 
Conditional.  (PM  23) 

3.  File  Symbol:  279-GRin.  FMC 
Corporation.  Product  name: 


Sulfentrazone  75DF.  Herbicide.  Active 
ingredient;  Sulfentrazone,  N-l2,4-         j 
dichloro-5-(4-(difluoromethyl)-4,5-       ' 
dihydro-3-methyl-5-oxo-lH-l  ,2.4- 
triazol-l-yl]phenyl)methanesulfonaraide 
at  75  percent.  Proposed  classification/ 
Use:  None.  For  the  control  of  broadleaf 
weeds,  grasses,  and  sedge  when  applied 
preplant  and  preemergence  on 
soybeems.  Type  registration: 
Conditional.  (PM  23) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  &x)m  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  tiiat 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  Febniar>'  14. 199? 

Stephen  L.  Johnson, 

Director.  Registration  Di^iswn.  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-5398  Filed  3-7-93;  8:45  am)  * 
BIUJNG  CODE  6560-60-F 


(PP  3G421(VT671;  FRL  4938-7] 

Iprodione;  Extension  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  fungicide  Iprodione  and  its 
metabolite  in  or  on  certain  raw- 
agricultural  commodities. 
DATES:  These  temporarj-  tolerances 
expire  April  15. 1996. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Connie  Welch.  Product  Manager 
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(PM)  21,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  which  was  published  in 
the  Federal  Register  of  October  27,  1993 
(58  FR  57827).  announcing  the 
establishment  of  temporary  tolerances 
for  the  combined  residues  of  the 
fungicide  Iprodione  (3-(3,5- 
dichlorophenyl)-N-(methylethyl)-2,4- 
dioxo-1-imidazolidinecarboximide]  and 
its  isomer  (3-(l-methylethyl)-N-(3,5- 
dichloropheny  l)-2 ,4-dioxo- 1  - 
imidazolidinecaxboximide],  and  its 
metabolite  (3-(3,5-dichlorophenyl)-2,4- 
dioxo-1-imidazolidinecarboximide]  in 
or  on  the  raw  agricultural  commodities 
tangerines  and  tangelos  at  3.0  parts  per 
milUon  (ppm).  These  tolerances  were 
issued  in  response  to  pesticide  petition 
(PP)  3G4210,  submitted  by  Rhone- 
Poulenc  Ag  Co.,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

These  temporary  tolerances  have  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  264-EUP-94, 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-Poulenc  Ag  Co.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  15, 
1996.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
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agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  21, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-5401  Filed  3-7-95;  8:45  am| 

BILUNG  CODE  6560-eO-F 

[OPP-30382;  FRL-494(>-1] 

Mycotech  Corp.;  Application  to 
Register  a  Pesticide  Product 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  submitted  by 
Mycotech  Corporation  to  register  a 
pesticide  product  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  April  7, 1995. 
ADDRESSES:  By  mail,  submit  WTitten 
comments  identified  by  the  document 


control  number  (OPP-30382]  and  the 
file  number  (65626-T),  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Janet  L.  Andersen,  Acting  Director, 
Biopesticides  and  Pollution  Picvenlion 
Division  (7501 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  CS51B6,  Westfield 
Building  North  Tower,  2800  Crystal 
Drive.  Arlington,  VA  22202,  (703-308- 
8712). 

* 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Mycotech 
Corp.,  630  Utah  Avenue,  P.O.  Box  4109. 
Butte,  MT  59702.  to  register  the 
pesticide  product  Mycotrol  WP 
Biological  Insecticide  (EPA  File  Sybmol 
65626-T).  containing  the  active 
ingredient  Beauvaria  bassiana  Strain 
GHA,  an  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  This  product  is  proposed  for  use 
to  control  whiteflies,  aphids,  thrips, 
fungus  psyllids,  and  mealybugs  on 
vegetables,  fruits,  tree  nuts,  agronomic 
crops,  herbs,  ornamentals,  turf,  and 
forestry.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 


Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  February  24, 1995. 

Janet  L.  Andersen, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  95-5397  Filed  3-7-95;  8:45  am) 
eiLUNG  CODE  sseo-eo-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  95-26;  FCC  95-59] 

Notice  of  Order  to  Show  Cause; 
Commercial  Realty  St  Pete,  Inc. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  Commercial  Realty  St.  Pete, 
Inc.  (Commercial  Realty),  an  Interactive 
Video  and  Data  Services  (IVDS)  auction 
bidder,  and  its  principals  are  ordered  to 
show  cause  why  they  should  not  be 
barred  from  participating  in  any  future 
Commission  auction  and  from  holding 
any  Commission  licenses.  The 
Commission  has  determined  that 
Commercial  Realty  and  its  principals 
have  engaged  in  serious  misconduct  that 
call  into  question  their  basic 
qualifications  to  be  a  Commission 
applicant  or  licensee.  The  hearing  will 
examine  the  misconduct  to  determine 
whether  the  abuses  and  violations 
should  prohibit  Commercial  Realty  and 
its  principals  &t)m  participating  in 
Commission  auctions  and  from  being 
Commission  licensees. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Weber,  Enforcement  Division, 
Wireless  Telecommunications  Bureau 
(202)  418-1310. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  to  Show  Cause  in 
WT  Docket  95-26,  adopted  February  15, 
1995.  and  released  February  16, 1995. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  2100  M 
Street  NW.,  Suite  140.  Washington.  DC 
20037, (202)  857-3800. 

Summary  of  Order  to  Show  Cause 

The  Commission  has  determined  that 
Commercial  Realty  engaged  in 
misconduct  during  the  Commission's 
IVDS  auctions.  The  Commission  has 
found  that  a  written  declaration 
submitted  by  Commercial  Realty 
contained  false  information  about 
Commercial  Realty's  financial 
qualifications.  The  Conunission  has  also 
determined  that  inappropriately 
claimed  a  bidding  credit  as  a  woman- 
owned  company.  Finally,  the 
Commission  determined  that  James  C. 
Hartley,  one  of  Commercial  Realty's 
principals,  engaged  in  improper 
communications  with  other  IVDS 
bidders. 

Pursuant  to  Section  312  of  the 
Communications  Act  of  1934.  as 
amended.  Commercial  Realty,  James  C. 
Hartley,  and  Ralph  E.  Howe  are  ordered 
to  show  cause  why  they  should  not  be 
barred  from  future  Commission  auctions 
and  from  holding  Commission  licenses 
based  upon  the  following  issues  listed 
below: 

(l)(a)  The  facts  and  circumstances 
surrounding  the  aforementioned 
Declarations  submitted  to  the 
Commission  by  Commercial  Realty  St. 
Pete,  Inc.; 

(b)  Whether  Commercial  Realty  and/ 
or  its  principals  misrepresented  facts, 
lacked  candor,  or  attempted  to  mislead 
the  Commission; 

(c)  Whether,  based  on  the  evidence 
adduced  pursuant  to  1  (a)  and  (b), 
above.  Commercial  Realty  and/or  its 
principals  should  be  subject  to  a 
forfeiture  up  to  the  statutory  limit 
pursuant  to  Section  503  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  503. 

(d)  Whether,  based  on  the  evidence 
adduced  pursuant  to  1  (a)  and  fb), 
above.  Commercial  Realty  and/or  its 
principals  should  be  barred  bom  future 


auctions  and  from  holding  Commission 
licenses. 

(2)(a)  The  facts  and  circumstances 
surrounding  Commercial  Realty's  claim 
of  a  bidding  credit  as  a  woman-owned 
small  business  at  the  IVDS  auctions; 

(b)  Whether  Commercial  Realty  and/ 
or  its  principals  misrepresented  facts, 
lacked  candor,  or  attempted  to  mislead 
the  Commission  in  claiming  a  bidding 
credit  as  a  woman-owned  small 
business; 

(c)  Whether,  based  on  the  evidence 
adduced  pursuant  to  2  (a)  and  (b), 
above.  Commercial  Realty  and/or  its 
principals  should  be  subject  to  a 
forfeiture  up  to  the  statutory  limit 
pursuant  to  Section  503  of  the 
Communications  Act.  as  amended,  47 
U.S.C.  503; 

(d)  Whether,  based  on  the  evidence 
adduced  pursuant  to  2  (a)  and  (b). 
above.  Commercial  Realty's  and/or  its 
principals'  conduct  in  requesting  said 
bidding  credit  as  a  woman-ovsmed  small 
business  warrants  barring  Commercial 
Realty  and/or  its  principals  from  future 
auctions  and  from  holding  Commission 
licenses; 

(3)  whether  Commercial  Reahy's  and/ 
or  its  principals'  improper 
communication  with  Christopher 
Pedersen  of  Interactive  America 
Corporation  should  bar  Commercial 
Realty  and/or  its  principals  from  future 
auctions  and  from  holding  Commission 
licenses; 

(4)(a)  "The  facts  and  circumstances 
surrounding  the  letter  sent  by  facsimile 
to  other  successful  IVDS  auction 
bidders; 

(b)  The  facts  and  circumstances 
surrounding  the  press  release  caused  to 
be  released  by  Commercial  Realty  on,  or 
about,  August  5, 1994; 

(c)  Whether,  based  on  evidence 
adduced  pursuant  to  4  (a)  and  (b). 
above.  Commercial  Realty  and/or  its 
principals  abused  the  Commission 
processes  and  should  be  subject  to  a 
forfeiture  up  to  the  statutory  limit 
pursuant  to  Section  503  of  the 
Communications  Act,  as  amended.  47 
U.S.C.  503: 

(d)  Whether,  based  on  the  evidence 
adduced  pursuant  to  4  (a)  and  (b), 
above.  Commercial  Realty  and/or  its 
prinicpals  abused  Commission 
processes  and  should  be  barred  from 
future  auctions  and  fix>m  holding 
Commission  Ucenses; 

(5)  Whether,  based  on  the  totality  of 
the  evidence  adduced  pursuant  to  1  (a) 
and  (b),  2  (a)  and  (b),  3,  and  4  (a)  and 
(b),  above,  and  the  violations  of  the 
Commission's  Rules  estabfished  in  the 
Notice  of  Apparent  Liability  for 
Forfeiture,  File  No.  519WT0002. 
Commercial  Realty  and/or  its  principals 
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should  be  barred  from  future  auctions 
and  from  holding  Commission  hcenses. 

Federal  Communications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  95-5569  Filed  3-7-95;  8:45  am] 

BILLING  COOC  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Southern  Bancshares,  inc.,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofGces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
31, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Southern  Bancshares,  Inc., 
Florence,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Southern  Bank.  Florence,  Alabama,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Citizens  Financial  Coqjoration 
Employee  Stock  Ownership  Plan,  Fort 
Atkinson,  Wisconsin;  to  acquire  47.6 
percent  of  the  voting  shares  of  Citizens 
State  bank.  Fort  Atkinson,  Wisconsin, 
and  thereby  indirectly  acquire  Qtizens 


Financial  Corporation,  Fort  Atkinson, 
Wisconsin. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  First  Tule  Bancorp,  Inc.. 
Tulia,  Texas,  and  thereby  indirectly 
acquire  First  Tule  Bancorp  of  Delaware, 
Inc.,  Wilmington,  Delaware,  and  First 
Tule  National  Bank  of  Tulia,  Tulia, 
Texas. 

2.  NoHA-est  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  New  Braunfels 
Bancshares,  Inc.,  New  Braunfels.  Texas, 
and  thereby  indirectly  acquire  Citizens 
Bank.  New  Braunfels,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  2. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-5603  Filed  3-7-95;  8:45  am] 
BILLING  CODE  6210-01-F 


Larry  0.  Peterson;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banics  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
v/riting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  March  22, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Larry  D.  Peterson,  Moose  Lake. 
Minnesota;  to  acquire  an  additional  1.3 
percent,  for  a  total  of  25.5  percent,  of  the 
voting  shares  of  First  Financial  Services 
of  Moose  Lake,  Inc.,  Moose  Lake, 
Minnesota,  and  thereby  indirectly 
acquire  First  National  Bank  of  Moose 
Lake,  Moose  Lake,  Minnesota. 


Board  of  Governors  of  the  Federal  Reser\'e 
System,  March  2, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-5604  Filed  3-7-95;  8:45  am) 

BILLING  CODE  B210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Public  Meeting  of  the  Native  American 
Working  Group,  in  Association  With 
the  Meeting  of  the  Citizens  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Healtii 
Effects  Subcommittee 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  meeting. 

Name:  Public  Meeting  of  the  Native 
American  Working  Group  (NAWG),  in 
association  with  the  meeting  of  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee. 

rj'me  and  Date:  1  p.m.-5  p.m.,  March  15. 
1995. 

Place:  VVestCoast  Ridpath  Hotel,  515  West 
Sprague  Avenue,  Spokane,  Washington 
99204,  telephone  (509)  838-2711,  FAX  (509) 
747-6970. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  Novembier  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 107,  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 


HHS  delegated  program  responsibility  to 
CDC. 

Community  involvement  is  a  critical  part 
of  ATSDR's  and  CDC's  energy-related 
research  and  activities  and  input  from 
members  of  NAWG  is  part  of  these  efforts. 
NAWG  will  work  with  the  Hanford  Health 
Effects  Subcommittee  to  provide  input  on 
Native  American  health  effects  at  the 
Hanford.  Washington,  site. 

Purpose:  The  purpose  of  this  meeting  of 
NAWG  is  to  discuss  Native  American 
membership  and  participation  on  the 
Hanford  Health  Effects  Subcommittee, 
govemment-to-govemment  working  relations 
with  ATSDR  and  CDC,  and  issues  related  to 
site  restoration  and  waste  management 
options  at  the  Hanford  DOE  site. 

Matters  to  be  Discussed:  Agenda  items  will 
include  options  for  other  tj'pes  of 
relationships  between  the  tribes  and  ATSDR 
and  CDC  regarding  the  study  of  health  effects 
horn  past,  current,  or  future  release  of 
radioactive  and  hazardous  materials  into  the 
environment  at  Hanford  and  proposed 
actions  based  on  the  findings  of  ATSDR  and 
CDC  health  research  and  public  health 
activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Linda  A.  Games.  Health  Council  Advisor, 
ATSDR,  E-28. 1600  Clifton  Road,  NE. 
Atlanta.  Georgia  30333,  telephone  404/639- 
0730,  FAX  404/639-0759. 

Dated:  March  1,1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-5623  Filed  3-7-95;  8:45  am) 
BiLUNG  CODE  416»-70-M 


Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Hanford  Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-163).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Hanford  Health 
Effects  Subcommittee  (HHES). 

Time  and  Dates:  8  a.m.-5  p.m.,  March  10- 
17. 1995. 

Place:  WestCoast  Ridpath  Hotel.  515  West 
Sprague  Avenue.  Spokane.  Washington 
99204.  telephone  (509)  838-2711.  FAX  (509) 
747-6970. 

Sfafiis;  Of)en  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Background:  A  Memo^dum  of 
Lnderstanding (MOU)  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 


procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 107.  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-spwcific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  conununities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
frt)m  non-nuclear  energy  production  and  use. 
HHS  delegated  program  responsibilitv  to 
CDC. 

Purpose:  The  purpose  of  this  meeting  is  to 
continue  the  subconunittee's  work  to  update 
the  public  on  the  status  of  ATSDR's  and 
CDC's  community  involvement  plans,  health 
'research,  and  public  health  activities  and  to 
provide  advice  to  ATSDR  and  CDC 
concerning  these  plans. 

Matters  to  be  Discussed:  The  subcommittee 
will  consider  a  number  of  items  including 
ATSDR's  medical  monitoring  options, 
ATSDR's  planning  for  a  medical  assistance 
program,  current  ATSDR  health  assessment 
activities  and  solicitation  of  concerns  t^ 
subcommittee  wants  ATSDR  and  CDC  to 
address,  and  issues  relating  to  HHES 
Operational  Guidelines  and  future 
sub<  ommittee  activities. 

-Agenda  items  are  subject  to  change  as 
priorities  dictate. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to 
administrative  delays  which  constitute  an 
exceptional  circumstance. 

Contact  Person  for  More  Information: 
Linda  A.  Carnes.  Health  Council  Advisor, 
ATSDR.  E-28, 1600  Clifton  Road.  NE. 
Atlanta.  Georgia  30333,  telephone  404/639- 
0730.  FAX  404/639-0759 

Dated:  March  1. 1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-5624  Filed  3-7-95;  8:4.".  am] 
BILLING  CODE  4163-7»-M 


Centers  for  Disease  Control  and 
Prevention 

Twenty-Fifth  National  IMeeting  of  tt)e 
Public  Health  Conference  on  Records 
and  Statistics  and  the  National 
Committee  on  Vital  and  Health 
Statistics'  45th  Anniversary 
Symposium;  Meeting 

The  National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting. 

Name:  Twenty-Fifth  National  Meeting  of 
the  Public  Health  Conference  on  Records  and 
Statistics  and  the  National  Committee  on 
Vital  and  Health  Statistics'  45tb  Anniversary 
SjTnposium. 

Times  and  Dates:  9  a.m.-5  p.m.,  July  17- 
19,  1985;  9  a.m.-l  p.m.,  July  20. 1995.      • 

Place:  Mayflower  Hotel,  1127  Connecticut 
Avenue,  NW..  Washington,  DC  20036. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Preregistration  is  recommended;  however, 
there  is  no  registration  fee.  Information 
regarding  registration  may  be  obtained  from 
the  contact  person  listed  below. 

Purpose:  Papers  presented  will  address  the 
theme.  "Data  Needs  in  an  Era  of  Health 
Reform."  and  the  agenda  will  focus  on  health 
statistics  needed  for  health  reform  relative  to 
emerging  public  health  issues  and  vulnerable 
populations. 

Matters  To  Be  Discussed:  Public  hialth 
issues  to  be  discussed  will  consist  of 
emerging  issues  in  public  health  and  the 
potential  of  health  reform  for  vulnerable 
populations:  a  challenge  for  public  health 
The  symposium  will  address  ways  to 
improve  our  existing  data  infrastructure  by 
highlighting  both  the  opportunities  and 
tensions  between  financially-oriented  data 
and  data  needed  by  other  parts  of  the  health 
care  system  to  evaluate  health  status,  health 
outcomes,  and  health  ser\ices  utilization. 

Contact  Person  For  More  Information: 
Substantive  program  and  registration 
information  for  the  meeting  may  be  obtained 
from  Barbara  Butler,  Public  Health 
Conference  on  Records  and  Statistics,  Office 
of  Planning  and  Extramural  Programs.  NCHS. 
CDC.  Room  1100.  Presidential  Building.  652.S 
Belrrest  Road.  Hyattsville.  Maryland  20782. 
telephone  301/436-7122. 

Dated:  March  1.  1995. 
William  H.  Gimson. 

.\rting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  9.5-5620  Filed  3-7-93;  8:45  ami 
BILUNG  CODE  4163-1B-M 
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Food  and  Drug  Administration 
[Docket  No.  93N-0405] 

New  Monographs  and  Revisions  of 
Certain  Food  Chemicals  Codex 
Monographs;  Final  Approval  by  the 
Committee  on  Food  Chemicals  Codex; 
Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  certain  new  and  revised 
Food  Chemicals  Codex  monographs. 
These  monographs  have  been  approved 
by  the  National  Academy  of  Sciences/ 
histitute  of  Medicine  (NAS/IOM) 
Committee  on  Food  Chemicals  Codex 
(the  committee)  for  inclusion  in  th* 
fourth  edition  of  the  Food  Chemicals 
Codex,  which  is  scheduled  for  release  in 
March  1996.  Until  the  fourth  edition  is 
published,  copies  of  the  monographs 
may  be  obtained  upon  request  to  NAS/ 
lOM. 

ADDRESSES:  Submit  written  requests  for 
copies  of  the  Food  Chemicals  Codex 
monographs  to  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex, 
National  Academy  of  Sciences,  2101 
Constitution  Ave.  NW..  Washington,  EXI 
20418. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson,  Committee  on 
Food  Chemicals  Codex,  Food  and 
Nutrition  Board,  National  Academy 
of  Sciences,  2101  Constitution  Ave. 
NVV.,  Washington,  DC  20418,  202- 
334-2580;  or 
Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
247),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418- 
3009. 
SUPPLEMENTARY  INFORMATION:  FDA 
provides  research  contracts  to  NAS/IOM 
to  support  the  preparation  of  the  Food 
Chemicals  Codex,  a  compendium  of 
specification  monographs  for  substances 
used  as  food  ingredients.  Before  the 
inclusion  of  any  specifications  in  a  Food 
Chemicals  Codex  publication,  an 
announcement  is  publisiied  in  the 
Federal  Register  inviting  all  interested 
parties  to  comment  and  to  make 
suggestions  for  consideration. 

In  the  Federal  Register  of  January  4, 
1994  (59  FR  307),  FDA  announced  that 
the  committee  was  considering  several 
new  monographs  and  monograph 
revisions.  The  following  monographs 
have  now  been  approved  by  the 
committee  for  inclusion  in  the  fourth 
edition: 


I.  New  Monographs 

.  Acesulfame  potassium 
Glyceryl  monooleate 

II.  Current  Revised  Monographs 

Calcium  carbonate  (lead  and  heavy 
metals  limits) 

Caramel  (numerous  revisions) 
Camauba  Wax 

No  changes  from  what  was  previously 
offered  for  public  review  in  the  Federal 
Register  of  January  4, 1994.  resulted 
from  comments  received  on  these 
monographs.  Individual  copies  of  these 
monographs  are  available  from  NAS/ 
lOM  (address  above)  until  the  fourth 
edition  of  the  Food  Chemicals  Codex  is 
pubhshed  in  1996. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  monographs 
and  monograph  revisions  into  FDA's 
regulations  without  ample  opportunity 
for  public  comment.  If  FDA  decides  to 
propose  the  adoption  of  changes  and 
new  monographs  that  have  received 
final  approval  by  the  committee,  such 
opportunity  for  public  comment  will  be 
announced  in  a  notice  pubhshed  in  the 
Federal  Register. 

Dated:  February  26, 1995. 
fanice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  95-5673  Filed  3-7-95:  8:45  am] 

BILLING  CODE  4160-01-F 


Health  Care  Firtancing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Survey  Report 
Form;  Form  No.:  HCFA-1557;  Use:  This 
survey  form  is  an  instrument  used  by 
the  State  agency  to  record  data  collected 
in  order  to  determine  compliance  with 
the  Clinical  Laboratory  Improvement 
Amendments.  This  information  is 
needed  for  laboratory-  certification  and 
recertification;  Respondents:  Business 
or  other  for  profit.  Federal  Government, 
State  or  local  government;  Number  of 
Respondents:  30,225;  Total  Annual 


Responses:  30,225;  Total  Annual  Hours 
Requested:  16,321.5. 

2.  Type  o/ Request;  Extension;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
Application  forms;  Form  Nos.:  HCFA- 
14  and  -116;  Use:  The  appUcation  must 
be  completed  by  entities  performing 
laboratory  testing  on  human  specimens 
for  health  purposes;  Respondents: 
Business  or  other  for  profit,  Federal 
Government,  State  or  local  government; 
Number  of  Respondents:  16,000;  Tofo7 
Annual  Responses:  16,000;  Total 
Annual  Hours  Requested:  20,000. 

3.  Type  of  Request:  New;  Title  of 
Information  Collection:  Quahty   « 
Assurance  for  Phase  II  of  the  Home 
Health  Agency  Prospective  Payment 
Demonstration;  Form  No.:  HCFA-R-74; 
L'se;  This  instrument  will  be  used  to 
collect  information  to  implement  an 
outcome-based  quality  assurance 
program  to  monitor  the  quality  of  care 
provided  by  agencies  participating  in 
Phase  II  of  the  Home  Health  Agency 
Prospective  Payment  Demonstration; 
Respondents:  Business  or  other  for 
profit,  nonprofit  institutions;  Number  of 
Respondents:  29,427  (episodes);  Total 
Annual  Responses:  58,854;  Total 
Annual  Hours  Requested:  10,152. 

Additional  Information  or  Comments:. 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235. 
Washington.  D.C.  20503. 

Dated:  February  27,  1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

|FR  Doc.  95-5572  Filed  3-7-95:  8:45  am) 

BILUNG  COOC  4120-03-P 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Coagulation,  Platelets  and 
Thrombosis  in  Sickle  Cell  Disease. 
Date:  March  29, 1995. 
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Time:  8:30  a.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Lynn  Amende.  5333 
VVestbard  Avenue,  Room  5A10,  Bethesda. 
Maryland  20892,  (301)  594-7480. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Cytoltine  Effect  on 
Hematopoiesis  in  AIDS  Animal  Models. 

Date:May  1-2, 1995. 

Time:  7  p.m. 

Place:  Holiday  Inn.  Chevy  Chase. 
Maryland. 

Contact  Person:  Dr.  Deborah  Beebe,  5333 
Westbard  Avenue,  Room  555.  Bethesda. 
Maryland  20892,  (301)  594-7418. 

Purpose/Agenda: To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sec.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  conTidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839.  Blood  Di.seases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  March  3, 1995. 
Susan  K.  Feidman, 

Committee  Management  Officer,  N!H 
(PR  Doc.  95-5643  Filed  .3-7-95:  8:45  ainj 

BILLING  CODE  4140-01-M 


Uniform  Biological  Material  Transfer 
Agreement  Discussion  of  Public 
Comments  Received;  Publication  of 
the  Final  Format  of  the  Agreement 

AGENCY:  National  histitutes  of  Health 
(NIH),  Pubhc  Health  Service  (PHS). 
DHHS. 
ACTION:  Notice. 

SUMMARY:  Following  consideration  of 
public  comments,  the  NIH,  as 
designated  lead  PHS  agency  for 
technology  transfer  activities,  is  issuing 
the  final  version  of  the  Uniform 
Biological  Material  Transfer  Agreement 
("LTBMTA")  to  be  used  by  participating 
public  and  nonprofit  organizations,  an 
implementing  letter  to  memorialize 
individual  exchanges  of  biological 
material  under  the  UBMTA,  and  a 
simple  letter  agreement  for  transferring 
nonproprietary  biological  materials 
among  public  and  nonprofit 
organizations.  For-profit  organizations 
may  also  choose  to  adopt  these 
agreements  as  well.  The  PHS 
recommends  that  the  UBMTA  be 
considered  for  general  use  in  the 
exchange  of  biological  material  for 


research  purposes  among  public  and 
nonprofit  entities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  C.  Lavrich,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Boulevard.  Suite  325. 
Rockville.  MD  20852-3804.  phone:  301- 
496-7735  ext.  287.  fax:  301^02-0220. 

Background 

Open  access  to  the  results  of 
federally-funded  research  is  a 
cornerstone  of  PHS's  research  policy.  In 
the  case  of  many  research  projects,  this 
includes  not  only  access  to  information 
provided  through  pubhcations.  but  also 
access  to  biological  research  materials 
necessary  to  repHcate  or  build  on  the 
initial  results.  Frequently,  the  exchange 
of  research  materials  between  scientists 
in  separate  organizations  involves  case- 
by-case  negotiation  of  material  transfer 
agreements  ("MTAs").  In  order  to  guide 
and  facilitate  the  increasing  number  of 
such  transfers.  PHS  issued  in  1988.  a 
"Policy  Relating  to  Distribution  of 
Unique  Research  Resources  Produced 
with  PHS  Funding"  (NIH  Guide  for 
Grants  and  Contracts,  Vol.  17,  No.  29, 
September  16,  1988:  pg.  1;  also 
pubhshed  at  pp.  8-25-8-26  of  the  PHS 
Grants  PoUcy  Statement,  DHHS 
Publication  No.  (OASH)  94-50,000 
(Rev.)  April  1. 1994.  This  was  followed 
in  1989  by  adoption  of  a  standard 
Material  Transfer  Agreement  form  for 
use  by  PHS  scientists.  MTAs  are 
important  because  they  require  the 
recipient  to  exercise  care  in  the 
handling  of  the  materials,  to  maintain 
control  over  the  distribution  of  the 
materials,  to  acknowledge  the  provider 
in  publications,  and  to  follow  relevant 
PHS  guidelines  relating  to  recombinant 
DNA.  protection  of  human  subjects  in 
research,  and  the  use  of  animals. 
However,  while  most  other 
organizations  have  adopted  some 
standard  material  transfer  agreement 
form,  they  are  not  all  consistent. 

Issue 

Several  issues  have  affected  the 
sharing  of  research  materials.  These 
include  delays  in  sharing  of  materials 
while  conducting  unnecessarily 
extensive  negotiations  on  individual 
MTAs.  required  grants  of  invention 
rights  to  improvements  to  the  materials 
or  to  inventions  made  using  the 
materials,  and  required  approval  for 
publication.  The  negotiation  of  these 
complex  issues  has  resulted  in 
significant  delays  in  sharing  materials, 
undue  administrative  barriers  to 
sharing,  and  in  some  cases,  lack  of 
availabihty  of  materials  for  further 
research  by  federal  grantees.  (For  reports 
and  discussion  of  these  issues,  please 


refer  to  The  New  Biologist,  Vol.  2,  No. 
6,  Jime  1990:  pp  495-497;  and  Science, 
Vol.  248,  25  May,  1990:  pp  952-957). 

Proposal 

The  PHS,  in  conjunction  with 
representatives  of  academia  and 
industry,  has  coordinated  the 
development  of  a  proposed  uniform 
biological  material  transfer  agreement 
("UBMTA")  to  address  concerns  about 
contractual  obligations  imposed  by 
some  MTAs  and  to  simplify  the  process 
of  sharing  proprietary  materials  among 
public  and  nonprofit  organizations. 
Since  1990,  the  Association  of 
University  Technology  Managrrs 
("AUTM"),  and  many  individuals 
representing  universities,  law  firms,  and 
industry,  have  played  leadership  roles 
in  furthering  the  development  of 
common  materials  sharing  practices. 
The  consistent  use  of  the  UBMTA  by 
public  and  nonprofit  organizations 
could  reduce  the  administrative  burden 
of  sharing  materials  as  investigators 
come  to  rely  on  common  acceptance  of 
its  terms  by  cooperating  organizations. 

The  PHS  recommends  that  the 
UBMTA  be  considered  for  general  use 
in  the  exchange  of  materials  for  research 
purposes  among  pubhc  and  nonprofit 
organizations.  For-profit  organizations 
may  also  choose  to  adopt  this  agreement 
as  well.  While  use  of  the  UBMTA  may 
not  be  appropriate  for  every  material 
transfer,  if  used  for  the  majority  of 
transfers,  it  could  set  standards  for 
materials  sharing  that  would  be  of  long- 
term  benefit  to  the  research  enterprise 
and  to  the  public  healtli. 

As  a  further  suggestion  to  simplify  the 
process  of  materials  sharing,  it  is 
proposed  that  the  UBMTA  be  approved 
at  the  organizational  level,  and  handled 
in  a  master  agreement  or  treaty  format, 
so  that  individual  transfers  could  be 
made  with  reference  to  the  UBMTA, 
without  the  need  for  separate 
negotiation  of  an  individual  document 
to  cover  each  transfer.  As  a  result, 
transfers  of  biological  materials  would 
be  accomplished  by  an  Implementing 
Letter  (see  sample)  containing  a 
description  of  the  material  and  a 
statement  indicating  that  the  material 
was  being  transferred  in  accordance 
with  the  terms  of  the  UBMTA.  The 
Implementing  Letter  would  be  executed 
by  the  provider  scientist,  the  recipient 
scientist,  and  any  other  authorized 
official(s)  of  the  provider  or  recipient 
organization  who  might  be  required  to 
sign  on  behalf  of  the  organization.  Thus, 
sharing  of  materials  between 
organizations,  each  of  which  had 
executed  the  UBMTA.  would  be 
significantly  simplified.  At  the  same 
time,  any  organization  would  retain  the 
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option  to  handle  specific  material  with 
unusual  commercial  or  research  value 
on  a  customized  basis.  Thus,  the  use  of 
the  UBMTA  would  not  be  mandatory, 
even  for  signatory  organizations. 
Administration  of  the  signatory  process 
also  may  be  organization-specific.  For 
example,  organizational  policies  may 
require  additional,  or -fewer,  signatures. 

For  non-proprietary  materials,  a 
Simple  Letter  Agreement  also  has  been 
developed,  which  incorporates  many  of 
the  same  principles  as  the  UBMTA.  This 
Simple  Letter  Agreement  also  could  be 
used  where  the  organizations  have  not 
agreed  to  the  UBMTA. 

On  behalf  of  FHS,  NIH  published  the 
full  text  of  the  proposed  version  of  the 
UBMTA.  the  draft  Implementing  Letter. 
and  the  draft  Simple  Letter  Agreement 
in  the  Federal  Register  on  June  21. 
1994.  and  invited  public  comment.  NIH 
received  thirteen  written  comments 
from  universities,  research 
organizations,  and  various  associations. 
The  primary  concerns  raised  by 
respondents  and  the  NIH  response  to 
these  comments  are  described  in  the 
comment  section  below. 

Conunents 

The  vast  majority  of  the  respondents 
were  extremely  supportive  of  the 
UBMTA  concept  as  a  means  of 
simplifying  and  expediting  biological 
material  transfers  among  public  and 
nonprofit  organizations.  Several 
respondents  suggested  that  a 
comparable  agreement  be  developed  for 
transfers  between  for-profit  and 
nonprofit  organizations.  The  FHS  fully 
supports  this  idea  and  recognizes  the 
importance  of  streamlining  this  type  of 
agreement  with  industry.  The  NIH.  in 
conjunction  writh  the  working  group 
listed  above,  developed  a  proposed 
model  for  UBMTA  transfers  from 
industry  to  nonprofit  organizations 
which  was  circulated  to  AUTM 
membership  on  December  31,  1992. 
This  was  an  adaptation  of  the  original 
UBMTA  format  which  grants  the 
industrial  provider  an  option  to 
negotiate  a  license  agreement  to 
inventions  made  through  the  use  of  the 
provided  material.  It  should  be  noted 
that  government  agencies  will  not  be 
able  to  use  this  format  unless  a 
Cooperative  Research  and  Development 
Agreement  ("CRADA")  is  negotiated 
because  of  limitations  in  statutory 
authority  to  provide  licenses  or  options 
to  license  intellectual  property  in  other 
types  of  agreements.  No  format  was 
ultimately  created  by  the  working  group 
for  the  transfer  of  material  from 
nonprofit  organizations  to  industry 
because  it  was  viewed  as  being 
essentially  a  license  negotiation.  Most 


organizations  have  license  agreement 
formats  for  internal  use  of  biological 
materials  by  commercial  organizations, 
as  well  as  for  commercial  sale  of 
biological  materials.  The  PHS  will  be 
soliciting  further  public  commentary  on 
the  proposed  model  for  UBMTA 
transfers  from  industry  to  nonprofit 
organizations. 

Several  respondents  indicated  that 
some  of  the  UBMTA  definitions  were 
confusing.  As  appropriate,  clarifications 
have  been  made.  In  particular,  the 
definition  relating  to  "Modifications" 
has  been  refined  so  that  it  is  clear  that 
Modifications  are  developed  by  the 
Recipient  and  contain  or  incorporate  the 
Material.  While  the  Modifications  are 
owned  by  the  Recipient  who  can  license 
them  for  commercial  use,  this  new  use 
also  may  require  a  second  commercial 
license  or  other  evidence  of  agreement 
from  the  Provider  since  the 
Modifications  incorporate  the  Material. 
The  UBMTA  also  acknowledges  that 
there  may  be  other  substances  created 
by  the  Recipient  through  the  use  of  the 
Material  which  are  not  Modifications, 
Progeny,  or  Unmodified  Derivatives  of 
the  Material,  and  are  owned  by  the 
Recipient,  who  is  hee  to  license  them. 
The  UBMTA  does  not  provide  for  any 
type  of  "reach-through"  rights  for  the 
Provider  of  the  Material,  i.e.  property 
rights  in  products  developed  by  the 
Recipient  through  the  use  of  the 
transferred  material.  Several  definitions 
of  "nonprofit  organization"  were 
proposed,  and  the  final  definition  used 
was  taken  directly  from  the 
implementing  regulations  to  the  Bayh- 
Dole  Act  (37  CFR  Part  401).  We  have 
also  instituted  a  definition  of 
Commercial  Purposes  to  provide  a  clear 
distinction  between  academic  research 
and  activities  which  are  considered 
commercial. 

Other  issues  raised  by  respondents 
fell  into  two  areas:  issues  regarding 
confidentiality  with  respect  to 
protection  of  intellectual  property 
rights,  and  issues  regarding 
organizational  policy  variance  on 
signature  requirements  from  the 
suggested  UBMTA  signature 
requirements: 

(1)  Confidentiality  Issues 

Some  respondents  were  concerned 
that  the  requirement  for  the  Provider  to 
provide  the  Recipient  with  specific 
information  regarding  patent  status  of 
the  Material  might  impair  an 
organization's  ability  to  obtain  patent 
protection  and  questioned  the  necessity 
for  the  Recipient  to  obtain  such 
information.  The  PHS  agrees  that  the 
provision  of  such  information  is  not 
necessary  and  would  create  an 


additional  administrative  burden  that 
would  be  inconsistent  with  the  priman,' 
purpose  of  the  UBMTA.  We  also  agree 
that  any  commercial  use  or  improper 
disclosure  on  the  part  of  the  Recipient 
could  impair  the  Provider's  ability  to 
obtain  suitable  patent  protection. 
Therefore,  we  have  removed  the 
requirement  for  the  Provider  to  inform 
the  Recipient  about  patent  status  and 
have  included  a  provision  that  the 
Material  may  be  the  subject  of  a  patent 
application.  However,  the  Recipient  is 
bound  to  inform  the  Provider  upon 
filing  patent  applications  which  claim 
Modifications  or  method(s)  of 
manufacture  or  use(s)  of  the  Material  so 
that  the  Provider  may  determine 
whether  it  believes  joint  inventorship  is 
appropriate.  The  requirement  to  divulge 
the  Provider's  prior  grant  of  rights  to  a 
third  party  (other  than  the  customary 
rights  granted  to  the  federal 
government),  that  would  substantially 
afffect  Recipient,  has  been  eliminated 
since  the  agreement  specifies  that  this 
transfer  is  for  teaching  and  academic 
research  purposes  and  that  the  Provider 
is  under  no  obligation  to  widen  the 
rights  granted. 

(2)  Signature  Requirement  Issues 

Some  respondents  were  concerned 
that  their  organizational  polices  with 
respect  to  signing  MTAs  are  different 
than  those  suggested  in  the  UBMTA 
Implementing  Letter.  An  organization 
may  require  an  additional  signature  of 
an  authorized  official  of  the  Recipient 
organization  if  the  signatory  scientist  is 
not  legally  authorized  to  bind  the 
organization.  In  this  case,  the  legally 
binding  signature  of  the  authorized 
official  of  the  Recipient  organization 
would  provide  assurance  to  the  Provider 
organization  that  the  Recipient 
organization  is  a  signatory  to  the 
UBMTA.  This  assurance  is  critical 
because  if  the  Recipient  organization  is 
not  a  party  to  the  UBMTA,  it  may  not 
be  bound  by  the  terms  of  the  UBMTA. 
The  signatures  of  the  scientists  provide 
a  necessary  record  for  both 
organizations  of  the  transfer  of  the 
Material.  Of  course,  organizations  are 
free  to  develop  their  own  signatory 
pohcies  regarding  the  UBMTA. 

We  hope  to  get  practical  guidance  and 
constructive  feedback  from  scientists 
and  technology  transfer  professionals  as 
they  begin  to  use  the  UBMTA.  It  is 
anticipated  that  the  UBMTA  will  be  a 
"living"  document  which  will  be 
further  refined  and  streamlined  over 
time.  Many  of  the  definitions  were 
intensively  debated  throughout  the 
course  of  drafting  the  UBMTA  and  it  is 
expected  that  they  will  be  sharpened 
over  time  through  use.  We  attempted  to 


emphasize  a  fair  allocation  of  rights 
between  the  Provider  and  the  Recipient 
and  had  to  draw  lines  especially  in  the 
definitions  of  Modifications  and 
Commercial  Purposes.  The  use  of  the 
UBMTA  over  time  will  ultimately 
determine  whether  the  right  decisions 
were  made. 

The  Association  of  University 
Technology  Managers  ("AUTM")  will 
be  providing  assistance  in 
implementation  of  the  UBMTA  among 
its  members  and  nonprofit  organizations 
by  notifying  members  of  its  availability 
,in  its  newsletter,  providing  signature 
copies  of  the  agreement  at  its  annual 
meeting,  assisting  with  training 
regarding  material  transfers,  and 
maintaining  a  master  list  of  signatories 
to  the  UBMTA.  We  anticipate  that  the 
master  list  of  signatories  will  be 
published  in  the  Federal  Register 
annually.  In  order  for  AUTM  to  compile 
a  master  list  of  signatories,  organizations 
should  return  an  executed  copy  of  the 
UBMTA  Master  Agreement  to:  The 
UBMTA  Project,  AUTM  Headquarters. 
71  East  Avenue,  Suite  S,  Norwalk,  CT 
06851-4903.  A  read  only  version  of  the 
signatory  list  will  be  made  available  on 
the  Internet.  A  copy  of  this 
announcement  also  will  be  appearing  in 
the  NIH  Guide  For  Grants  and  Contracts. 

Complete  texts  of  the  final  version  of 
the  UBMTA,  the  Implementing  Letter, 
and  the  Simple  Letter  Agreement  follow 
in  the  Appendix. 

Dated:  February  18.  193.5. 
Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

Appendix — Master  Agreement 
Regarding  Use  of  the  Uniform 
Bioiogicai  Material  Transfer  Agreement 
March  8, 1993 

Upon  execution  of  an  Implementing 
Letter  in  the  form  attached  which 
specifies  the  materials  to  be  transferred, 
this  organization  agrees  to  be  bound  by 
the  terms  of  the  attached  Uniform 
Biological  Material  Transfer  Agreement 
("UBMTA")  published  in  the  Federal 
Register  on  March  8,  1995. 

Attachments: 

UBMTA 

Implementing  Letter 

Organization: 

.Addre.ss: 

Authorized  Official:    

Title: 

Signature:  ' 

Date:   

Please  return  an  executed  copy  of  this 
Ma.stor  Agreement  to:  The  UBMTA 
Project.  Association  of  University 
Technology  Managers  (AUTM),  71  East 


Avenue.  Suite  S,  Norwalk.  CT  06851- 
4903.  AUTM  will  be  maintaining  signed 
originals  and  the  official  list  of  signatory 
organizations. 

The  Uniform  Biological  Material 
Transfer  Agreement 

March  8. 1995 

/.  Definitions: 

1.  PROVIDER:  Organization  providing 
the  ORIGINAL  MATERL\L.  The  name 
and  address  of  this  party  will  be 
specified  in  an  implementing  letter. 

2.  PROVIDER  SCIENTIST:  The  name 
and  address  of  this  party  will  be 
specified  in  an  implementing  letter. 

3.  RECIPIENT:  Organization  receiving 
the  ORIGINAL  MATERIAL.  The  name 
and  address  of  this  party  will  be 
specified  in  an  implementing  letter. 

4.  RECIPIENT  SCIENTIST;  The  name 
and  address  ot  this  party  will  be 
specified  in  an  implementing  letter. 

5.  ORIGINAL  MATERIAL:  The 
description  of  the  material  being 
transferred  will  be  specified  in  an 
implementing  letter. 

6.  MATERL\L:  ORIGINAL 
MATERIAL,  PROGENY,  and 
UNMODIFIED  DERIVATIVES.  The 
MATERIAL  shall  not  include:  (a) 
MODIFICATIONS,  or  (b)  other 
substances  created  by  the  RECIPIENT 
through  the  use  of  the  MATERIAL 
which  are  not  MODIFICATIONS. 
PROGENY,  or  UNMODIFIED 
DERIVATIVES. 

7.  PROGENY:  Unmodified  descendant 
from  the  MATERIAL,  such  as  virus  from 
virus,  cell  from  cell,  or  organism  fiT»m 
organism. 

8  UNMODIHED  DERIVATIVES: 
Substances  created  by  the  RECIPIENT 
which  constitute  an  unmodified 
functional  subunit  or  product  expressed 
by  tlie  ORIGINAL  MATERIAL.  Some 
examples  include:  subclones  of 
unmodified  cell  lines,  purified  or 
fractionated  subsets  of  the  ORIGINAL 
M.ATERIAL,  proteins  expressed  bv 
DNA/RNA  supplied  by  the  PROVIDER, 
or  monoclonal  antibodies  secreted  by  a 
hvbridoma  cell  line. 

"9.  MODIFICATIONS:  Substances 
created  by  the  RECIPIENT  which 
contain/incorporate  the  MATERIAL. 

10.  COMMERCIAL  PURPOSES:  The 
sale,  lease,  license,  or  other  transfer  of 
the  MATERIAL  or  MODIFICATIONS  to 
a  for-profit  organization.  COMMERCIAL 
PURPOSES  shall  also  include  uses  of 
the  MATERIAL  or  MODIFICATIONS  by 
any  organization,  including  RECIPIEN'T. 
to  perform  contract  research,  to  screen 
compound  libraries,  to  produce  or 
manufacture  products  for  general  sale, 
or  to  conduct  research  activities  that 
resuh  in  any  sale,  lease,  license,  or 


transfer  of  the  MATERIAL  or 
MODIFICA-nONS  to  a  for-profit 
organization.  However,  industrially 
sponsored  academic  research  shall  not 
be  considered  a  use  of  the  MATERIAL 
or  MODinCATIONS  for  COMMERCL\L 
PURPOSES  per  se,  unless  any  of  the 
above  conditions  of  this  definition  are 
met. 

11.  NONPROFIT  ORGANIZATION(S): 
A  university  or  other  institution  of 
higher  education  or  an  organization  of 
the  type  described  in  section  501(c)(3) 
of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  501(c))  and  exempt  from 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(a))  or  any  nonprofit  scientific  or 
educational  organization  qualified 
under  a  state  nonprofit  organization 
statute.  As  used  herein,  the  term  also 
includes  government  agencies. 

//.  Terms  and  Conditions  of  this 
Agreement 

1.  The  PROVIDER  retains  ownership 
of  the  MATERIAL,  including  any 
MATERIAL  contained  or  incorporated 
in  MODIFICATIONS. 

2.  The  RECIPIENT  retains  ownership 
of:  (a)  MODIFICATIONS  (except  that, 
the  PROVIDER  retains  ownership  rights 
to  the  MATERIAL  included  therein), 
and  (b)  those  substances  created  through 
the  use  of  the  MATERIAL  or 
MODIFICATIONS,  but  which  are  not 
PROGENY,  UNMODIFIED 
DERIVATIVES  or  MODIFICATIONS 
(i.e.,  do  not  contain  the  ORIGINAL 
MATERIAL,  PROGENY,  UNMODIFIED 
DERIVATIVES).  If  either  2  (a)  or  2  (b) 
results  from  the  collaborative  efforts  of 
the  PROVIDER  and  the  RECIPIENT, 
joint  ownership  may  be  negotiated. 

3.  The  RECIPIENT  and  the 
RECIPIENT  SCIENTIST  agree  that  the 
MATERIAL: 

(a)  is  to  be  used  solely  for  teaching 
and  academic  research  purposes; 

(b)  will  not  be  used  in  human 
subjects,  in  clinical  trials,  or  for 
diagnostic  purposes  involving  human 
subjects  without  the  written  consent  of 
the  PROVIDER: 

(c)  is  to  be  used  only  at  the 
RECIPIENT  organization  and  only  in  the 
RECIPIENT  SCIENTIST'S  laboratory 
under  the  direction  of  the  RECIPIENT 
SCIENTIST  or  others  working  under 
his/her  direct  supervision;  and 

(d)  will  not  be  transferred  to  anyone 
else  within  the  RECIPIENT  organization 
without  the  prior  written  consent  of  the 
PROVIDER. 

4  The  RECIPIENT  and  the 
RECIPIENT  SCIENTIST  agree  to  refer  to 
the  PROMDER  any  request  for  the 
MATERIAL  from  anyone  other  than 
those  persons  working  under  the 
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RECIPIENT  SCIENTIST'S  direct 
super\'ision.  To  the  extent  supplies  are 
available,  the  PROVIDER  or  the 
PROVIDER  SCIENTIST  agrees  to  make 
the  MATERIAL  available,  under  a 
separate  implementing  letter  to  this 
Agreement  or  other  agreement  having 
terms  consistent  with  the  terms  of  this 
Agreement,  to  other  scientists  (at  least 
those  at  NONPROFIT 
ORGANIZATION(S))  who  wish  to 
replicate  the  RECIPIENT  SCIENTIST'S 
research;  provided  that  such  other 
scientists  reimburse  the  PROVIDER  for 
any  costs  relating  to  the  preparation  and 
distribution  of  the  MATERIAL. 

5.  (a)  The  RECIPIENT  and/or  the 
RECIPIENT  SCIENTIST  shall  have  the 
right,  without  restriction,  to  distribute 
substances  created  by  the  RECIPIENT 
through  the  use  of  the  ORIGINAL 
MATERIAL  only  if  those  substances  are 
not  PROGENY,  UNMODIFIED 
DERIVATIVES,  or  MODIFICATIONS. 

(b)  Under  a  separate  implementing 
letter  to  this  Agreement  (or  an 
agreement  at  least  as  protective  of  the 
PROVIDER'S  rights),  the  RECIPIENT 
may  distribute  MODIFICATIONS  to 
NONPROFIT  ORGANIZATION(S)  for 
research  and  teaching  purposes  only. 

(c)  Without  written  consent  from  the 
PROVIDER,  the  RECIPIENT  and/or  the 
RECIPIENT  SCIENTIST  may  NOT 
provide  MODIFICATIONS  for 
COMMERCL\L  PURPOSES.  It  is 
recognized  by  the  RECIPIENT  that  such 
COMMERCIAL  PURPOSES  may  require 
a  commercial  license  from  the 
PROVIDER  and  the  PROVIDER  has  no 
obligation  to  grant  a  commercial  license 
to  its  ownership  interest  in  the 
MATERIAL  incorporated  in  the 
MODIFICATIONS.  Nothing  in  this 
paragraph,  however,  shall  prevent  the 
RECIPIENT  from  granting  commercial 
licenses  under  the  RECIPIENT'S 
intellectual  property  rights  claiming 
such  MODIFICATIONS,  or  methods  of 
their  manufacture  or  their  use. 

6.  The  RECIPIENT  acknowledges  that 
the  MATERIAL  is  or  may  be  the  subject 
of  a  patent  application.  Except  as 
provided  in  this  Agreement,  no  express 
or  implied  licenses  or  other  rights  are 
provided  to  the  RECIPIENT  under  any 
patents,  patent  applications,  trade 
secrets  or  other  proprietary  rights  of  the 
PROVIDER,  including  any  altered  forms 
of  the  MATERIAL  made  by  the 
PROVIDER.  In  particular,  no  express  or 
implied  licenses  or  other  rights  are 
provided  to  use  the  MATERIAL, 
MODIFICATIONS,  or  any  related 
patents  of  the  PROVIDER  for 
COMMERCIAL  PURPOSES. 

7.  If  the  RECIPIENT  desires  to  use  or 
license  the  MATERIAL  or 
MODinCATIONS  for  COMMERCIAL 


PURPOSES,  the  RECIPIENT  agrees,  in 
advance  of  such  use,  to  negotiate  in 
good  faith  with  the  PROVIDER  to 
establish  the  terms  of  a  commercial 
license.  It  is  understood  by  the 
RECIPIENT  that  the  PROVIDER  shall 
have  no  obligation  to  grant  such  a 
license  to  the  RECIPIENT,  and  may 
grant  exclusive  or  non-exclusive 
commercial  licenses  to  others,  or  sell  or 
assign  all  or  part  of  the  rights  in  the 
MATERIAL  to  any  third  party(ies), 
subject  to  any  pre-existing  rights  held  by 
others  and  obligations  to  the  Federal 
Government. 

8.  The  RECIPIENT  is  free  to  file  patent 
application(s)  claiming  inventions  made 
by  the  RECIPIENT  through  the  use  of 
the  MATERIAL  but  agrees  to  notify  the 
PROVIDER  upon  filing  a  patent 
application  claiming  MODIFICATIONS 
or  method(s)  of  manufacture  or  use(s)  of 
the  MATERIAL. 

9.  Any  MATERIAL  delivered 
pursuant  to  this  Agreement  is 
understood  to  be  experimental  in  nature 
and  may  have  hazardous  properties.  The 
PROVIDER  MAKES  NO 
REPRESENTATIONS  AND  EXTENDS 
NO  WARRANTIES  OF  ANY  KIND, 
EITHER  EXPRESSED  OR  IMPLIED. 
THERE  ARE  NO  EXPRESS  OR  IMPLIED 
WARRANTIES  OF 

MERCHANTABILITY  OR  FITNESS  FOR 
A  PARTICULAR  PURPOSE,  OR  THAT 
THE  USE  OF  THE  MATERIAL  WILL 
NOT  INFRINGE  ANY  PATENT, 
COPYRIGHT,  TRADEMARK,  OR 
OTHER  PROPRIETARY  RIGHTS. 

10.  Except  to  the  extent  prohibited  by 
law,  the  RECIPIENT  assumes  all  liability 
for  damages  which  may  arise  from  its 
use,  storage  or  disposal  of  the 
MATERIAL.  The  PROVIDER  will  not  be 
liable  to  the  RECIPIENT  for  any  loss, 
claim  or  demand  made  by  the 
RECIPIENT,  or  made  against  the 
RECIPIENT  by  any  other  party,  due  to 
or  arising  from  the  use  of  the 
MATERIAL  by  the  RECIPIENT,  except 
to  the  extent  permitted  by  law  when 
caused  by  the  gross  negligence  or  willful 
misconduct  of  the  PROVIDER. 

11.  This  agreement  shall  not  be 
interpreted  to  prevent  or  delay 
publication  of  research  findings 
resulting  from  the  use  of  the  MATERIAL 
or  the  MODIFICA-nONS.  The 
RECIPIENT  SCIENTIST  agrees  to 
provide  appropriate  acknowledgement 
of  the  source  of  the  MATERIAL  in  all 
publications. 

12.  The  RECIPIENT  agrees  to  use  the 
MATERIAL  in  compliance  with  all 
applicable  statutes  and  regulations, 
including  Public  Health  Service  and 
National  Institutes  of  Health  regulations 
and  guidelines  such  as,  for  example. 


those  relating  to  research  involving  the 
use  of  animals  or  recombinant  DNA. 

13.  This  Agreement  will  terminate  on 
the  earliest  of  the  following  dates:  (a) 
When  the  MATERIAL  becomes 
generally  available  from  third  parties, 
for  example,  through  reagent  catalogs  or 
public  depositories,  or  (b)  on 
completion  of  the  RECIPIENT'S  current 
research  with  the  MATERIAL,  or  (c)  on 
thirty  (30)  days  WTitten  notice  by  either 
party  to  the  other,  or  (d)  on  the  date 
specified  in  an  implementing  letter, 
provided  that: 

(i)  If  termination  should  occur  under 
13(a),  the  RECIPIENT  shall  be  bound  to 
the  PROVIDER  by  the  least  restrictive 
terms  applicable  to  the  MATERIAL 
obtained  from  the  then-available 
sources;  and 

(ii)  If  termination  should  occur  under 
13  (b)  or  (d)  above,  the  RECIPIENT  will 
discontinue  its  use  of  the  MATERIAL 
and  will,  upon  direction  of  the 
PROVIDER,  return  or  destroy  any 
remaining  MATERIAL.  The  RECIPIENT, 
at  its  discretion,  will  also  either  destroy 
the  MODIFICATIONS  or  remain  bound 
by  the  terms  of  this  agreement  as  they 
apply  to  MODIFICATIONS;  and 

(iii)  In  the  event  the  PROVIDER 
terminates  this  Agreement  under  13(c) 
other  than  for  breach  of  this  Agreement 
or  for  cause  such  as  an  imminent  health 
risk  or  patent  infi-ingement,  the 
PROVIDER  will  defer  the  effecUve  date 
of  termination  for  a  period  of  up  to  one 
year,  upon  request  from  the  RECIPIENT, 
to  permit  completion  of  research  in 
progress.  Upon  the  effective  date  of 
termination,  or  if  requested,  the  deferred 
effective  date  of  termination, 
RECIPIENT  will  discontinue  its  use  of 
the  MATERIAL  and  will,  upon  direction 
of  the  PROVIDER,  return  or  destroy  anv 
remaining  MATERIAL.  The  RECIPIENT, 
at  its  discretion,  will  also  either  destroy 
the  MODIFICATIONS  or  remain  bound 
bv  the  terms  of  this  agreement  as  they 
apply  to  MODIFICATIONS. 

14.  Paragraphs  6,  9,  and  10  shall 
survive  termination. 

15.  The  MATERIAL  is  provided  at  no 
cost,  or  with  an  optional  transmittal  fee 
solely  to  reimburse  the  PROVIDER  for 
its  preparation  and  distribution  costs.  If 
a  fee  is  requested  by  the  PROVIDER,  the 
amount  will  be  indicated  in  an 
implementing  letter. 

Implementing  Letter 

The  purpose  of  this  letter  is  to  provide 
a  record  of  the  biological  material 
transfer,  to  memorialize  the  agreement 
between  the  PROVIDER  SCIENTIST 
(identified  below)  and  the  RECIPIENT 
SCIENTIST  (identified  below)  to  abide 
by  all  terms  and  conditions  of  the 
Uniform  Biological  Material  Transfer 


Agreement  ("UBMTA")  March  8.  1995. 
and  to  certify  that  the  RECIPIENT 
(identified  below)  organization  has 
accepted  and  signed  an  unmodified 
copy  of  the  UBMTA.  The  RECIPIENT 
organization's  Authorized  Official  also 
will  sign  this  letter  if  the  RECIPIENT 
SCIENTIST  is  not  authorized  to  certif\' 
on  behalf  of  the  RECIPIENT 
organization.  The  RECIPIENT 
SCIENTIST  (and  the  Authorized  Official 
of  RECIPIENT,  if  necessan,')  should  sign 
both  copies  of  this  letter  and  return  one 
signed  copy  to  the  PROVIDER.  The 
PROVIDER  SCIENTIST  will  forward  the 
material  to  the  RECIPIENT  SCIENTIST 
upon  receipt  of  the  signed  copy  from  the 
RECIPIEN"r  organization. 

Please  fill  in  all  of  the  blank  lines 
below: 

1  PROVIDER:  Organization  providing  the 

ORIGINAL  MATERIAL: 

Orj;anization: 

Address: 

2  RECIPIENT:  Organization  receiving  the 

ORIGINAL  MATERIAL: 


Organization: 
Address: 


3.  ORIGINAL  MATERIAL  (Enter  description): 


4.  Termination  dale  for  this  letter  (optional): 

5.  Transmittal  Fee  to  reimburse  the 

PROVIDER  for  preparation  and 

distribution  costs  (optional). 

Amount: 

This  Implementing  Letter  is  effective  when 
signed  by  all  parties.  The  parties  executing 
this  Implementing  Letter  certify  that  their 
respective  organizations  have  accepted  and 
signed  an  unmodified  copy  of  the  UBMTA. 
and  further  agree  to  be  bound  by  its  terms, 
for  the  transfer  specified  above. 
PROVIDER  SCIENTIST 

Name: , 

Title: '_ 

Address: 


Signature: 
Date: 


RECIPIENT  SCIENTIST 

Name: 

Title: 

Address:    


Signature: 
Date:   


UMI 


RECIPIENT  ORGANIZATION 
CERTIFICATION 
Certification:  I  hereby  certify  that  the 
RECIPIENT  organization  has  accepted  and 
signed  an  unmodified  copy  of  the  UBMTA 


(May  be  the  RECIPIENT  SCIENTIST  if 
authorized  by  the  RECIPIENT  organization): 

Authorized  Official:   

Title: 

Address:    


Signature: 
Date: 


Simple  Letter  Agreement  for  Transfer  of 
Non-Proprietar>'  Biological  Material 

PROVIDER 

Authorized  Official: 

Organization:    

Address:    


RECIPIENT 
Authorized  Official: 

Organization:    

Addrt!ss: 


Li  responiie  to  the  RECIPIENT'S  request  for 
the  BIOLOGICAL  MATERIAL  identified  as 


the  PROVIDER  asks  that  the  RECIPIENT  and 
the  RECIPIENT  SCIENTIST  agree  to  the 
following  before  the  RECIPIENT  receives  the 
BIOLOGICAL  MATERIAL: 

1.  The  above  BIOLOGICAL  M.ATERIAL  is 
the  property  of  the  PROVIDER  and  is  made 
available  as  a  service  to  the  research 
communitv. 

2.  The  BIOLOGICAL  MATERL\L  will  be 
used  for  teaching  and  academic  research 
purposes  only. 

3.  The  BIOLOGICAL  MATERIAL  will  not 
be  further  distributed  to  others  without  the 
PROVIDER'S  written  consent.  The 
RECIPIENT  shall  refer  any  request  for  the 
BIOLOGICAL  MATERIAL  to  the  PROVIDER 
To  the  extent  supplies  are  available,  the 
PROVIDER  or  the  PROVIDER  SCIENTIST 
agrees  to  make  the  BIOLOGICAL  MATERIAL 
available,  under  a  separate  Simple  Letter 
Agreement,  to  other  scientists  (at  least  those 
at  nonprofit  organizations  or  government 
agencies)  who  wish  to  replicate  the 
RECIPIENT  SCIENTIST'S  research. 

4.  The  RECIPIENT  agrees  to  acknowli-dge 
the  source  of  the  BIOLOGICAL  MATERIAL 
in  any  publications  reporting  use  of  it. 

5.  Any  BIOLOGICAL  MATERIAL  delivered 
pursuant  to  this  Simple  Letter  Agreement  is 
understood  to  be  experimental  in  nature  and 
mav  have  hazardous  properties.  The 
PROVIDER  MAKES  NO  REPRESENTATIONS 
AND  EXTENDS  NO  WARRANTIES  OF  ANY 
KIND.  EITHER  EXPRESSED  OR  IMPLIED. 
THERE  ARE  NO  EXPRESS  OR  IMPLIED 
WARRANTIES  OF  MERCHANTABILITY  OR 
FITNESS  FOR  A  PARTICULAR  PURPOSE. 
OR  THAT  THE  USE  OF  THE  BIOLOGICAL 
MATERIAL  WILL  NOT  INFRINGE  ANY 
P.\TENT.  COPYRIGHT.  TRADEM.\RK.  OR 
OTHER  PROPRIETARY  RIGHTS.  Except  to 
the  extent  prohibited  by  law.  the  RECIPIENT 
assumes  all  liability  for  damages  which  may 
nri.se  from  its  use,  storage  or  disposal  of  the 


BIOLOGICAL  MATERIAL.  The  PROVIDER 
will  not  be  liable  to  the  RECIPIENT  for  any 
loss,  claim  or  demand  made  by  the 
RECIPIENT,  or  made  against  the  RECIPIENT 
by  anv  other  partv.  due  to  or  arising  from  the 
use  of  the  MATERIAL  by  the  RECIPIENT, 
except  to  the  extent  permitted  by  law  when 
caused  by  the  gross  negligence  or  willful 
misconduct  of  the  PROVIDER. 

6.  The  RECIPIENT  agrees  to  use  the 
BIOLOGICAL  MATERIAL  in  compliance 
with  all  applicable  statutes  and  regulations, 
including,  for  example,  those  relating  to 
reseanh  involving  the  use  of  human  and 
animal  subjects  or  recombinant  DNA. 

7.  The  BIOLOGICAL  MATERIAL  is 
provided  at  no  cost,  or  with  an  optional 
transmittal  fee  solely  to  reimburse  the 
PROVIDER  for  its  preparation  and 
distribution  costs.  If  a  fee  is  requested,  the 
amount  will  be  indicated  here: 

The  RECIPIENT  and  the  RECIPIENT 
SCIENTIST  should  sign  t)oth  copies  of  this 
letter  and  return  one  signed  copv  to  the 
PROVIDER  SQENTIST.  The  PROVIDFR  will 
then  forward  the  BIOLOGICAL  MA  I IJRIAL. 
PROVIDER  SCIENTIST 

Organization:    

Address:    


Name:    _ 

Title: 

Signature: 
Date: 


RECIPIENT  SCIENTIST 

Organization:    

Address:    


Name;     

Title:   

Signature: 
Date:   


RECIPIENT  ORGANIZ,\TION  APPROVAL 

Authorized  Official:    

Title:  


Address: 
Signature: 
Date:   


|FR  Doc.  95-5644  Filed  3-7-95:  8:45  ami 

BILLING  CODE  4140-01-P 

Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program: 
Proposed  Allocations  to  States  of  FY 
1995  Funds  for  Refugee  Social 
Services  and  for  Refugees  Who  Are 
Former  Political  Prisoners  From 
Vietnam 

agency:  Office  of  Refugee  Resettlement 
(ORR).  ACF.  HHS. 

ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1995  hinds  for  refugee  * 


'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  "Requirements  for 
documentation  oF  refugee  staiu.s."  eligibility  for 

Continuad 
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social  services  and  for  refugees  who  are 
former  political  prisoners  from  Vietnam. 

SUMMARY:  This  notice  announces  the 
proposed  allocations  to  States  of  FY 
1 995  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
order  to  help  meet  the  special  needs  of 
former  political  prisoners  from  Vietnam, 
the  Director  has  added  to  the  formula 
allocation  $2,000,000  in  funds 
previously  set  aside  for  social  services 
discretionary  projects.  In  the  final 
notice,  allocation  amounts  could  be 
adjusted  slightly  based  on  final 
adjustments  in  FY  1994  arrivals  in  some 
States. 

EFFECTIVE  DATES:  Comments  on  the 
proposed  allocations  contained  in  this 
notice  must  be  received  by  April  7, 
1995. 

ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  A.  Biddle,  Office 
.  of  Refugee  Resettlement,  Administration 
for  Children  and  Families.  370  L'Enfant 
Promenade,  S\V.,  Washington.  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle (202) 401-9250. 

SUPPLEMENTARY  INFORMATION: 

I.  Amounts  Proposed  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,802,000  in  FY 
1995  refugee  social  service  funds  as  part 
of  the  FY  1995  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  No.  103-333). 

Of  the  total  of  $80,802,000.  the 
Director  of  ORR  proposes  to  make 
available  to  States  $68,681,700  (85%) 
under  the  allocation  formula  set  out  in 
this  notice.  These  funds  would  be  made 
available  for  the  purpose  of  providing 
social  services  to  rehigees.  In  addition. 


refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L  No.  9&- 
422);  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988.  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202);  and  (3)  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
n  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts,  1989  (Pub. 
L.  No.  100-461),  1990  (Pub.  U  No.  101-167),  and 
1991  (Pub.  L  No.  101-513).  For  convenience,  the 
term  "refugee"  is  used  in  this  notice  to  encompass 
all  such  eligible  persons  unlete  the  speciHc  context 
indicates  otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numt>ers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State— usually 
two  years  from  their  date  of  arrival  or  until  they 
obain  permanent  resident  alien  status,  whichever 
comes  first. 


the  Director  of  ORR  proposes  to  make 
available  $2,000,000  from  discretionary 
social  service  funds  to  be  allocated 
under  the  formula  in  this  notice  for 
additional  services  to  former  political 
prisoners  from  Vietnam.  Although  we 
had  indicated  in  the  FY  1994  social 
service  allocations  notice  that  FY  1994 
would  be  the  last  year  in  which  a 
special  set-aside  would  be  allocated  for 
additional  services  for  former  political 
prisoners  from  Vietnam,  we  propose  to 
continue  this  special  set-aside  in  FY 
1995  due  to  continued  arrivals  of  this 
population  in  FY  1995. 

A.  Discretionary  Social  Service  Funds 
for  Vietnamese  Political  Prisoners 

In  recognition  of  the  special 
vulnerability  of  refugees  who  are  former 
pohtical  prisoners  from  Vietnam,  the 
Director  of  ORR  proposes  to  set  aside 
$2,000,000  from  discretionary  social 
service  funds  to  be  allocated  under  the 
formula  set  forth  in  this  announcement, 
based  on  the  number  of  actual  political 
prisoner  arrivals  in  FY  1994.  This 
formula  allocation  is  shown  separately 
in  Table  1  (cols.  7  and  8).  States  are 
required  to  use  this  allocation  to 
provide  additional  services,  as 
described  below,  to  recent  arrivals  from 
Vietnam  who  are  former  political 
prisoners  and  members  of  their  families. 
Allowable  services  for  the  above-cited 
funds  for  political  prisoners  include  the 
following  direct  services:  (1)  Specialized 
orientation  and  adjustment  services, 
including  peer  support  activities;  and 
(2)  specialized  employment-related 
services,  as  needed.  Adjustment  services 
include  any  service  Usted  under  45  CFR 
400.155(c)  of  the  ORR  regulaUons. 
Under  no  circumstances  may  these 
funds  be  used  for  direct  cash  payments 
or  stipends,  for  the  purchase  of 
advertising  space  or  air  time,  or  for 
services  covered  under  the  Department 
of  State  Reception  and  Placement 
Cooperative  Agreements. 

Allowable  services  under  this 
allocation  for  Vietnamese  political 
prisoners  are  intended  to  supplement, 
not  to  supplant,  those  services  provided 
to  refugees  in  general  under  the  social 
service  formula  allocation,  discussed 
below. 

*  ORR  intends  to  provide  technical 
assistance  to  States  and  organizations 
that  requestit  to  assure  effective 
program  development  and 
implementation. 

Because  these  funds  are  proposed  to 
provide  specifically  for  services  for 
former  political  prisoners  from  Vietnam, 
States  which  allocate  Social  service 
funds  to  other  local  administrative 
jurisdictions,  such  as  counties,  shall  do 
so  for  these  funds,  using  a  formula 


which  reflects  arrivals  of  this  target 
population  during  FY  1994. 

ORR  strongly  encourages  States  and 
other  contracting  jurisdictions,  in 
selecting  service  providers  for  the 
above,  to  award  these  funds,  to  the 
extent  possible,  to  qualified  refugee 
mutual  assistance  associations  (MAAs) 
with  experience  serving  the  target 
population.  All  contractors  receiving 
these  funds  should  have  Vietnamese 
language  capacity  and  Vietnamese 
cultural  understanding. 

States  are  required  to  provide  to  ORR 
program  performance  information  on 
the  Vietnamese  political  prisoner 
program  that  meets  the  reporting 
requirements  contained  in  45  CFR 
92.40.  under  the  terms  and  conditions  of 
the  social  services  grant  awards  to 
States.  The  information  to  be  contained 
in  the  narrative  portion  of  State 
quarterly  performance  reports  must 
include:  (1)  Names  of  service 
contractors;  (2)  categories  of  activities 
provided;  (3)  numbers  of  persons 
served;  and  (4)  outcomes,  to  the  extent 
possible. 

B.  Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
service  allocation  include  refugees. 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  funds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Director  proposes  to  allocate 
$68,681,700  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1, 
1994  (including  a  floor  amount  for 
States  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services]  •  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
JHegister  of  August  29, 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  whidi 
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have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then— 

(1)  a  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000.  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,300  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  is  expected  to  be  used  by  ORR 
on  a  discretionar>'  basis  to  provide 
funds  for  individual  projects  intended 
to  contribute  to  the  effectiveness  and 
efficiency  of  the  'efugee  resettlement 
program.  Grant  announcements  on 
discretionary  initiatives  will  be  issued 
separately. 

Population  To  Be  Sensed 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  requirements  of 
45  CFR  Part  400  Subpart  I— Refugee 
Social  Services.  States  are  not  required 
to  limit  social  service  programs  to 
refugees  who  have  been  in  the  U.S.  only 
3  years.  In  keeping  with  45  CFR 
400.147(a),  a  State  must  allocate  an 
appropriate  portion  of  its  social  service 
funds,  based  on  population  and  service 
needs,  as  determined  by  the  State,  for 
services  to  newly  arriving  refugees  who 
have  been  in  the  U.S.  less  than  one  year. 

While  45  CFR  400.147(b)  requires  that 
in  providing  employability  services,  a 
State  must  give  priority  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  should  not  be  limited 
exclusively  to  refugees  who  are  cash 
assistance  recipients.  If  a  State  intends 
to  provide  ser\'ices  to  refugees  who  have 
been  in  the  U.S.  more  than  3  years.  45 
CFR  400.147(c)  requires  the  State  to 
specify  and  justify  as  part  of  its  Annual 
Services  Plan  those  funds  that  it 
proposes  to  use  to  provide  services  to 
those  refugees. 


ORR  expects  States  to  ensure  that 
refugee  social  services  are  made 
available  to  special  populations  such  as 
Amerasians  and  former  political 
prisoners  from  Vietnam,  in  addition  to 
special  funding  that  ORR  may  designate 
to  address  the  special  needs  of  these 
populations. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or.  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  No.  100-461),  services  may 
be  provided  to  an  Amerasian  from 
Vietnam  who  is  a  U.S.  citizen  and  who 
enters  the  U.S.  after  October  1,  1988. 

Senice  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end,  ORR  expects  States  to  ensure 
that  a  coherent  plan  of  ser\ices  is 
developed  for  each  eligible  family  that 
addresses  the  family's  needs  from  time 
of  arrival  until  attainment  of  economic 
independence.  Each  service  plan  should 
address  a  family's  needs  for  both 
employment-related  services  and  other 
needed  social  services. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA.  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition. 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refugee 
self-support,  the  Director  also  expects 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  in 
order  to  allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  ser\'ices  program. 
Refugees  who  are  participating  in 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
senicos.  For  an  employed  refugee,  day 


care  funded  by  refugee  social  ser\'ice 
dollars  must  be  limited  to  one  year  after 
the  refugee  becomes  employed.  States 
are  expected  to  use  day  care  funding 
from  other  publicly  funded  mainstream 
programs  as  a  prior  resource  and  are 
expected  to  work  with  service  providers 
to  assure  maximum  access  to  other 
publicly  funded  resources  for  day  care. 

In  accordance  with  45  CFR  400.146.  if 
a  State's  cash  assistance  dependency 
rate  for  refugees  (as  defined  in 
§  400.146(b))  is  55%  or  more,  funds 
awarded  under  this  notice  (with  the 
exception  of  the  political  prisoner  set- 
aside)  are  subject  to  a  requirenient  that 
at  least  85%  of  the  State's  award  he  used 
for  employability  ser\'ices  as  set  fcirth  in 
section  400.154.  ORR  expects  these 
funds  to  be  used  for  services  which 
directly  enhance  refugee  employment 
potential,  have  specific  employment 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
year  as  part  of  a  plan  to  achieve  self- 
sufficiency.  This  reflects  the 
Congressional  objective  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  and  that 
social  service  fimds  be  focused  on 
"employment-related  ser\ices,  English- 
as-a-second-language  training  (in  non- 
work  hours  where  possible),  and  case- 
management  ser\'ices"  (INA.  section 
412(a)(1)(B)).  If  refugee  social  service 
funds  are  used  for  the  provision  of 
English  language  training,  such  training 
should  be  provided  concurrently,  rather 
than  sequentially,  with  employment  or 
with  other  employment-related  services, 
to  the  maximum  extent  possible.  ORR 
also  encourages  the  continued  provision 
of  scr\ices  after  a  refugee  has  entered  a 
job  to  help  the  refugee  retain 
c;mployment  or  move  to  a  Iwtter  job. 

Since  current  welfare  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55'yci  and  above  are  invited  to  submit 
a  request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate. 

ORR  will  consider  granting  a  waiver 
of  the  85%  provision  if  a  Stale  meets 
one  of  the  following  conditions; 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who   . 
have  been  in  the  I'.S.  24  months  or  less 
is  below  55%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  State's 
refugees  and  (b)  there  are  non- 
emplosTnent-related  ser\  ice  needs 
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which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(1)(C)  of  the  INA,  the  State 
submits  to  the  Director  a  plan 
(established  by  or  in  consultation  with 
local  governments)  which  the  Director 
determines  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximum 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  section  106  of  the  Job 
Training  Partnership  Act. 

Refugee  social  services  should  be 
provided  in  a  marmer  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 
Refugee-specific  social  services  should 
be  provided  which  are  specifically 
designed  to  meet  refugee  needs  and  are 
in  keeping  with  the  rules  and  objectives 
of  the  refugee  program,  particularly 
during  a  refugee's  initial  years  of 
resettlement.  When  planning  State 
refugee  services,  States  are  strongly 
encouraged  to  take  into  account  the 
reception  and  placement  (R  &  P) 
ser\'ices  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless 
services  to  refugees. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources,  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 


projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  [of  HHS)  shall  develop 
and  implement  alternative  projects  for 
refugees  who  have  been  in  the  United 
States  less  than  thirty-six  months,  under 
which  refugees  are  provided  interim 
support,  medical  services,  supp>ort 
(social]  services,  and  case  management, 
as  needed,  in  a  manner  that  encourages 
self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater 
coordination  among  the  resettlement 
agencies  and  service  providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583,  June  11, 1985). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  no  longer  provides  set-aside 
funds  to  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice;  instead 
we  have  folded  these  funds  into  the 
social  service  formula  allocation  to 
States.  Elimination  of  the  MAA  set- 
aside,  however,  does  not  represent  any 
reduction  in  ORR's  commitment  to 
MAAs  as  important  participants  in 
refugee  resettlement.  ORR  believes  that 
the  continued  and/or  increased 
utilization  of  qualified  refugee  mutual 
assistance  associations  in  the  delivery  of 
social  services  helps  to  ensure  the 
provision  of  culturally  and  linguistically 
appropriate  services  as  well  as 
increasing  the  effectiveness  of  the 
overall  service  system.  Therefore,  ORR 
expects  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  ORR  strongly  encourages 
States  when  contracting  for  services, 
including  employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also    • 
expects  States  to  continue  to  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
ser\'ices  to  refugee  clients. 


ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization:  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

State  Administration 

States  are  reminded  that  under 
current  regulations  at  45  CFR  400.206 
and  400.207,  States  have  the  flexibility 
to  charge  the  following  types  of 
administrative  costs  against  their 
refugee  program  social  service  grants,  if 
they  so  choose:  direct  and  indirect 
administrative  costs  incurred  for  the 
overall  management  and  operation  of 
the  State  refugee  program,  including  its 
coordination,  planning,  policy  and 
program  development,  oversight  and 
monitoring,  data  collection  and 
reporting,  and  travel.  See  also  State 
Transmittal  No.  88-40. 

II.  [Reserved  for  Discussion  of 
Comments  in  Final  Notice] 

III.  Allocation  Formula 

Of  the  funds  available  for  FY  1995  for 
social  services,  $68,681,700  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below.  A 
State's  allowable  allocation  is  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1, 1994, 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

Proposed  allocations  for  political 
prisoners  are  based  on  FY  1994  arrival 
numbers  for  this  group  in  each  State 
from  the  Refugee  Data  Center  and  are 
limited  to  States  with  320  or  more 
political  prisoner  arrivals.  We  have 
limited  the  population  base  to  FY  1994 
political  prisoner  arrival  numbers 
because  these  funds  are  intended  to 
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serve  recent  arrivals.  We  have  not 
included  States  with  fewer  than  320 
former  political  prisoners  in  the 
political  prisoner  allocations  formula 
because  the  resulting  level  of  funding 
would  be  insignificant.  In  these  States, 
we  believe  the  small  number  of  political 
prisoners  could  be  adequately  served 
under  the  State's  refugee  social  services 
program. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
proposed  allocation  of  funds  in  FY  1995 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Data  System, 
adjusted  as  of  October  1,  1994,  for 
estimated  secondary  migration.  The  data 
base  includes  refugees  of  all 
nationalities,  Amerasians  from  Vietnam, 
and  Cuban  and  Haitian  entrants. 

For  fiscal  year  1995,  ORR's  proposed 
formula  allocations  for  the  States  for 
social  services  are  based  on  the  numbers 
of  refugees  and  Anierasians  who 
arrived,  and  on  the  numbers  of  entrants 
who  arrived  or  were  resettled,  during 
the  preceding  three  fiscal  years:  1992, 
1993,  and  1994,  based  on  final  arrival 
data  by  State.  Therefore,  estimates  have 
been  developed  of  the  numbers  of 
refugees  and  entrants  with  arrival  or 
resettlement  dates  between  October  1, 


1991,  and  September  30, 1994,  who  are 
thought  to  be  living  in  each  State  as  of 
October  1, 1994.  Refugees  admitted 
under  the  Federal  Government's  private- 
sector  initiative  are  not  included,  since 
their  assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 
the  U.S.  for  36  months  or  less,  as  of 
September  30,  1994.  The  total  migration 
reported  by  each  State  was  summed, 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  each  State. 
The  net  migration  figure  was  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 
Because  Form  ORR-1 1  now  covers  the 
full  36-month  period  through  September 
30, 1994,  there  will  no  longer  be  a  need 
for  ORR  to  reconsider  State  secondary 
migration  estimates  based  on  additional 
evidence  submitted  by  States  during  the 
public  comment  period  for  this  notice. 
Therefore,  we  are  eliminating  Section 
VI — State  Evidence  on  Refugee 
Population — in  this  notice. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 


combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  inclu(ic(i 
in  the  refugee  figures. 

Table  1,  below,  shows  the  estimatod 
3-year  populations,  as  of  October  1, 
1994,  of  refugees  (col.  1).  entrants  (cul. 
2),  and  total  refugees  and  entrants  (rol. 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  and 
the  proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 
5).  Table  1  also  shows  the  number  of 
former  political  prisoner  arrivals  in  FY 
1994  (col.  6);  and  the  proposed 
allocation  amounts  for  services  to  this 
population  (col.  7). 

These  population  estimates  and 
proposed  allocation  amounts  are 
intended  to  be  as  close  to  the  final 
figures  as  was  possible  at  the  time  thoy 
were  developed.  However,  revisions  ' 
may  need  to  be  made  to  reflect  final 
adjustments  in  FY  1994  arrival  data  in 
some  States. 

V.  Proposed  Allocation  .^mounts 

Funding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan,  as  required  by  45  CFR 
400.11(b)(2).  The  following  amounts  an» 
proposed  for  allocation  for  refugee 
social  services  in  FY  1995: 


Table  1  .—Estimated  S-Vear  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  -1995;  and  Former  Political 
Prisoner  Arrivals  and  Proposed  Allocations  for  FY  1995 


State 


Alabama 

Alaska^  

Arizona 

Arkansas  

California" 

Colorado  

Connecticut 

Delaware 

Dist.  of  Columbia 

Florida  

Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky-  

Louisiana 

Maine  

Maryland  

Massachusetts  ... 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 


Refugees 


(1) 


760 

182 
3.759 

323 

90.100 

3,617 

3,362 

132 

2.062 

12,780 

9,479 

905 
1.015 
13,606 
1,137 
3,147 
2,080 
1,942 
2,316 

580 

7,755 

11,454 

7,806 

9.554 

128 
5,432 

167 


Entrants 


(2) 


UMI 


22 

0 

138 

0 

671 

1 

138 

12 

2 

24.371 

66 

0 

4 

116 

12 

2 

3 

28 

116 

0 

83 

347 

37 

0 

9 

14 

0 


Former  politi- 

Former politi- 
cal prisoner 
proposed  allo- 

Total 
population 

Formula 
anwunt 

Proposed 
allocation 

cal  prisoner 

arrivals  from 

Vietnam  in  FY 

1994 

cation 

(3) 

(4) 

(5) 

(6) 

(7) 

782 

$136,600 

5136,600 

18 

SO 

182 

31,792 

75,000 

16 

0 

3,897 

680,727 

680.727 

299 

0 

323 

56,422 

97,688 

84 

0 

90,771 

15.855,858 

15.855.858 

11.666 

872.223 

3.618 

631.991 

631,991 

359 

26,841 

3,500 

611,379 

611.379 

154 

0 

144 

25.154 

75,000 

9 

0 

2,064 

360.539 

360.539 

257 

0 

37.151 

6,489.528 

6,489,528 

651 

48,673 

9.545 

1.667.318 

1.667.318 

1,784 

133,383 

905 

158.085 

158,085 

172 

0 

1,019 

177.999 

177.999 

76 

0 

13,722 

2.396,956 

2,396,956 

526 

39.327 

1,149 

200.707 

200,707 

55 

0 

3,149 

550.067 

550.067 

323 

24.150 

2.083 

363.858 

363.858 

360 

26.916 

1.970 

344.119 

344,119 

205 

0 

2,432 

424.821 

424.821 

458 

34,243 

580 

101,314 

101,314 

4 

0 

7,838 

1.369,140 

1,369.140 

387 

28.935 

11,801 

2.061,396 

2.061,396 

772 

57,720 

7,843 

1,370,013 

1.370,013 

342 

25,570 

9.554 

1,668,891 

1,668.891 

472 

35.290 

137 

23,931 

75,000 

32 

0 

5,446 

951.306 

951,306 

367 

27.439 

167 

29,172 

75,000 

3 

0 
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Table  i  .—Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1995;  and  Former  Political 
Prisoner  Arrivals  and  Proposed  Allocations  for  FY  1995— Continued 


state 

Refugees 
(1) 

Entrants 
(2) 

Total 
population 

(3) 

Formula 
amount 

(4) 

Proposed 
allocation 

(5) 

Former  politi- 
cal prisoner 
amvals  from 
Vietnam  in  FY 
1994 

(6) 

Former  politi- 
cal prisoner 
proposed  allo- 
cation 

(7) 

Nebraska 

1,916 

714 

559 

7.410 

1.153 

70.291 

3.081 

1.181 

6.067 

1.390 

6.201 

11.125 

943 

493 

777 

3.457 

17,827 

1.646 

748 

6.221 

16.598 

69 

5,991 

11 

0 

335 

0 

704 

479 

990 

23 

0 

39 

1 

81 

89 

11 

2 

0 

32 

533 

0 

0 

31 

1 

0 

1 

0 

1,916 

1.049 

559 

8.114 

1.632 

71.281 

3.104 

1,181 

6,106 

1.391 

6.282 

11.214 

954 

495 

777 

3.489 

18,360 

1.646 

748 

6,252 

16,599 

69 

5,992 

11 

334.686 

183,239 

97.646 

1,417.352 

285.077 

12,451,349 

542,206 

206,297 

1 ,066.595 

242,980 

1 ,097.338 

1,958.859 

166.645 

86.466 

135.726 

609.458 

3,207.121 

287,523 

130,660 

1 ,092.098 

2,899,510 

12,053 

1,046,681 

1,921 

334,686 
183.2'39 
100.000 

1.417.352 

285,077 

12,451,349 

542,206 

206.297 

1,066,595 
242.980 

1.097.338 

1,958.859 
166.645 
100.000 
135,726 
609,458 

3.207,121 
287.523 
130,660 

1,092,098 

2,899,510 
75.000 

1.046.681 
75,000 

365 

8 

192 

255 

95 

530 

306 

24 

183 

363 

792 

365 

12 

127 

8 

267 

3,252 

221 

73 

678 

1,938 

0 

20 

0 

27,290 

0 

0 

0 

.0 

39.626 

0 

0 

0 

27,140 

59.215 

27.290 

0 

0 

0 

0 

243,140 

0 

0 

50,692 

144.897 

0 

0 

0 

Nevada'  

New  Hampshire  

New  Jersey  „ 

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas  ._ 

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  ..„ 

Wisconsin 

Wyoming  

Total  

361 .449 

29.544 

390,993 

568,298.569 

368.681.700 

29.925 

52,000.000 

'  The  Alaska  allocation  has  been  awarded  for  a  Wilson/Fish  demonstration  project. 

"A  portion  of  the  California  allocation  is  expected  to  be  awarded  to  continue  a  Wilson/Fish  project  in  San  Diego. 

'  The  allocatton  for  Kentucky  and  Nevada  is  expected  to  be  awarded  to  continue  a  Wilson/Fish  project. 


UMI 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 

Dated:  February  27.  199.S. 
Lavinia  Limon, 

Dimctor  Office  ofRcfugev  Rescltlument. 
|FR  Doc.  95-5667  Filed  3-7-95;  8:45  am! 
BILUNG  CODE  4184-01-P 

Social  Security  Administration 

National  Commission  on  Childhood 
Disability 

agency:  Social  Security  Adtninistration. 
MHS. 

ACTION:  Notice  of  public  motiting. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  National 
Commission  on  Childhood  Disability 
(the  Commission). 

DATES:  Friday,  March  10. 1995,  9:00 
a.m.  to  12:00  p.m.  and  1:15  p.m.  to  5:(10 


p.m..  Saturday.  March  11,  1995. 11:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  The  Washington  Court 
Hotel  on  Capitol  Hill.  525  New  Jersey 
Avenue.  N\V..  Washington.  DC  20002. 
Telephone:  202-628-2100.  On  March 
10, 1995.  the  meeting  will  be  held  in  the 
Montpelier  Room.  On  March  11. 1995, 
the  meeting  will  be  held  in  the 
Sagamore  Hill  East  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Fultz.  Commission  Staff  Director. 
(202) 272-2228. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  National  Commission  on 
Childhood  Disability  was  established  by 
Congress  to  assess  the  Social  Security 
Administration's  eligibility  criteria  for 
Supplemental  Security  Income  (SSI) 
childhood  disability  benefits  and  to 
consider  alternative  criteria.  The 
Commission  is  chaired  by  the  Honorable 
Jim  Slatterv-  and  consists  of  14  members. 

II.  Agenda 

At  this  meeting,  the  Commission  will: 


•  hear  testimony  from  teachers  and 
school  officials  in  Louisiana  about  the 
impact  of  the  SSI  childhood  disabiUty 
program  on  their  students  and 
communities;  and 

•  continue  to  analyze  the  Social 
Security  Administration's 
IndividuaHzed  Functional  Assessment 
of  children  with  disabilities  by,  first, 
discussing  with  the  General  Accounting 
Office  its  recent  report  detailing 
problems  with  the  IF  A  and, 
subsequently,  considering  approaches  to 
revising  the  assessment. 

The  Commission  will  also  meet  in 
task  forces  during  its  Friday  afternoon 
session  to  consider  specific  questions  in 
'its  statutory  mandate.  On  both  Friday 
and  Saturday,  the  Commission  will  hold 
sessions  devoted  to  general  policy 
discussion. 

The  meeting  is  open  to  the  public  to 
the  e.xtent  that  space  is  available.  Public 
officials,  representatives  of  professional . 
and  advocacy  organizations,  concerned 
citizens,  and  Social  Security  and  SSI 
recipients  may  submit  written 
comments  on  the  issues  considered  by 
the  Commission.  The  Commission  will 
not  take  te.stimony  from  the  general 


public  at  this  meeting.  Interpreter 
services  for  persons  with  hearing 
impairments  will  be  provided. 

A  transcript  of  the  meeting  will  be 
available  at  an  at-cost  basis.  Transcripts 
may  be  ordered  from  the  information 
contact  shown  above.  The  transcript  and 
all  written  submissions  will  become 
part  of  the  record  of  these  meetings. 

Dated:  March  2,  1995. 
Ron  Sribnik, 

Social  Security  Administration  ReEulations 
Officer. 

[FR  Doc.  95-5808  Filed  3-7-95;  8:45  am) 
BILLING  CODE  4190-29-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Minority  Fellowship  Program  (MFP) 

AGENCY:  Center  for  Mental  Health 
Services.  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 

ACTION:  Notice  of  planned  award  for  a 
competing  renewal  clinical  training 
grant  for  the  Minority  Fellowship 
Program  (MFP)  to  the  American 
Psychiatric  Association. 


SUMMARY:  The  Center  for  Mental  Health 
Services  iCMHS).  within  SAMHSA. 
plans  to  award  a  competing  renewal 
MFP  grant  to  the  American  Psychiatric 
Association  for  the  clinical  training  of 
psychiatry  trainees  who  are  ethnic 
minorities  for  entry  into  service  careers 
in  mental  and  addictive  health  areas. 
The  project  period  for  the  competing 
renewal  grant  is  anticipated  to  be  3 
years.  The  first  year  will  be  funded  with 
approximately  $221,000.  This  is  not  a 
general  request  for  applications.  The 
competitive  renewal  clinical  training 
grant  will  only  be  made  to  the  American 
Psychiatric  Association  (APA)  based  on 
the  receipt  of  satisfactory  application 
that  is  recommended  for  approval  by  an 
Initial  Review  Group  and  the  CMHS 
National  Advisory  Council. 
AUTHORITY:  The  award  will  be  made 
under  the  authority  of  section  303  of  the 
Public  Health. Service  (PHS)  Act.  The 
authority  to  administer  this  program  has 
been  delegated  to  the  Director,  CMHS. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.244. 

BACKGROUND:  CMHS  has  the 
responsibility  for  mental  health 
workforce  development,  including  the 
clinical  training  of  mental  health 
professionals  concerned  with  the 
treatment  of  underserved  priority 
populations  including:  Seriously 
mentally  ill  adults;  seriously 
emotionally  disturbed  children;  and- 


elderly,  ethnic  minorities  and  nu-al 
populations  with  mental  and  addictive 
disorders.  CMHS  also  has  the 
responsibility  for  training  ethnic 
minorities  to  become  mental  health 
professionals,  which  is  a  very 
significant  task  in  light  of  the  gap 
between  the  growing  ethnic  minority 
populations  requiring  mental  and 
addictive  health  services  (approaching 
25%  of  the  total  population)  and  the 
much  smaller  number  of  ethnic 
minority  mental  health  professionals 
(less  than  10%  of  the  total). 

Over  the  past  several  decades,  the 
Federal  mental  health  clinical  training 
program  at  CMHS  (and  previously  at 
NIMH)  has  addressed  this  gap  primarily 
by  attempting  to  increase  the  numbers 
of  ethnic  minority  professionals.  Ethnic 
minority  professionals  understand  the 
customs  and  language  of  their  own 
particular  ethnic  group  and,  therefore, 
are  more  likely  to  render  high-quality 
mental  health  services  to  mentally  ill 
minorities. 

The  CMHS  MFP  is  designed  to 
facilitate  the  entry  of  minority  students 
into  mental  health  careers.  The  long- 
term  goal  is  to  increase  the  number  of 
professionals  trained  at  the  doctoral 
level  to  teach  and  provide  mental  health 
services,  especially  to  ethnic  minority 
groups. 

The  MFP  was  started  at  NIMH  in  the 
1970s.  This  program  for  clinical  training 
provides  grants  to  each  of  the  four  core 
mental  health  professional 
organizations:  the  American  Nurses 
Association,  the  American 
Psychological  Association,  and  the 
American  Psychiatric  Association,  and 
the  Council  on  Social  Work  Education. 
These  four  MFP  grantees,  in  turn, 
conduct  national  competitions  to  make 
individual  graduate  fellowship  awards 
to  minority  students  throughout  the 
country.  Each  of  the  four  professional 
organizations  has  unique  access  to  those 
students  entering  its  profession.  Each 
has  recruited  the  best  students,  assured 
that  all  program  requirements  were 
satisfied,  and  monitored  the  progress  of 
fellows  during  and  after  the  fellowship 
period.  In  short,  there  has  been  no 
reason  to  change  the  program  structure 
or  the  grantees  administering  the  four- 
discipline  program;  thus,  the 
mechanism  of  a  peer-reviewed 
competing  renewal  clinical  training 
grant  has  been  appropriate. 

Therefore,  because  the  American 
Psychiatric  Association's  MFP  grant 
support  will  end  in  FY  1995.  the  CMHS 
is  providing  additional  support  for  up  to 
three  years  via  a  competing  renewal 
grant  award.  The  American  Nurses 
Association,  the  American 
Psychological  Association  and  the 


Council  on  Social  Work  Education  have 
ongoing  CMHS  MFP  grant  support. 
FOR  FURTHER  INFORMATION:  Questions 
concerning  the  CMHS  MFP  mav  be 
directed  to  Paul  Wohlford,  Ph.D.. 
Human  Resources  Planning  and 
Development  Branch,  CMHS.  Room 
15C-18.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
3503. 

Dated:  March  2. 1995. 
Richard  Kopanda, 
Acting  Executive  Officer  SAMHSA. 
IFR  Doc.  95-5674  Filed  3-7-95;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-e34-05-1610-00] 

Diamond  Mountain  Resource  Area 
Approved  Resource  Management  Plan 
and  Record  of  Decision 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availabilitv. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1550.2).  and  the"  Federal 
Land  Policy  and  Management  Act  of 
1976,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Vernal  District  provides  notice  of  the 
availability  of  the  Approved  Resource 
Management  Plan  (ARMP)  and  Record 
of  Decision  (ROD)  for  the  Diamond 
Mountain  Resource  Area  (DMRA).  This 
ARMP/ROD  supersedes  the  existing 
management  framework  plans  and  other 
related  documents  for  managing  BLM- 
administered  lands.  The  DMRA  is 
responsible  for  management  of  BLM- 
administered  lands  and  minerals  in  all 
of  Daggett  and  Duchesne  Counties  and 
that  portion  of  Uintah  County  northwest 
of  the  Green  River.  These  counties  are 
located  in  northeastern  Utah.  The 
DMRA  is  administratively  responsible 
for  854,000  acres  of  surface  and 
subsurface  lands. 

ADDRESSES:  Copies  of  the  ARMP/ROD 
are  available  upon  request  by  contacting 
the  Vernal  District  Office,  Bureau  of 
Land  Management.  170  South  500  East, 
Vernal,  Utah  84078.  The  telephone 
number  is  (801)  789-1362. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trogstad,  Diamond  Mountain  Resource 
Area  Manager,  Bureau  of  Land 
Management,  170  South  500  East, 
Vernal.  Utah  84078.  He  can  be  reached 
by  telephone  at  (801)  789-1362. 
SUPPLEMENTARY  INFORMATION:  The 
Diamond  Mountain  ARMP/ROD  is 
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t'sscntially  the  same  as  the  Diamond 
Mountain  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement 
(PRMP/FEIS).  No  changes  to  the 
proposed  decisions  have  been  made, 
ilowever,  some  clarifying  language  has 
been  included  as  a  result  of  four  protests 
the  BLM  received  on  the  PRMP/FEIS. 
The  clarifying  language  concerned  the 
intent  of  the  priority  management  level 
concept  as  used  in  the  PRMP/FEIS: 
current  livestock  forage  assignments  and 
practices  as  affected  by  wildlife 
reintroductions  and  recreation  area 
developments;  and  corrective  actions 
involving  existing  airports  in  trespass. 
Five  alternatives  that  encompass  a 
spectrum  of  realistic  management 
options  were  considered  in  the  planning 
process.  The  final  plan  is  a  mixture  qf 
the  management  objectives  and  actions 
that,  in  the  opinion  of  the  BLM,  best 
resolve  the  issues  and  concerns  that 
drove  the  preparation  of  the  plan. 

Wild  and  Scenic  Rivers 

The  Upper  Green  River  Segment 
(between  Little  Hole  and  the  Colorado 
stateline)  is  determined  to  be  suitable 
and  recommended  for  designation  as  a 
scenic  river. 

The  Lower  Green  River  Segment 
(between  public  land  boundary  south  of 
Ouray^nd  the  Carbon  County  line)  is 
determined  to  be  suitable  as  a  scenic 
river.  This  segment  is  not  recommended 
for  designation  because  studies  have  not 
yet  been  completed  on  the  adjacent 
downstream  segment  through 
Desolation  Canyon. 

Areas  of  Critical  Environmental 
Concern  (ACEC) 

The  plan  designates  the  following 
seven  areas  as  ACECs:  Browns  Park 
Complex  (55,700  public  acres),  Lears 
Canyon  (1,400  public  acres).  Lower 
Green  River  (7.900  pubUc  acres).  Nino 
Mile  Canyon  (50.800  public  acres). 
Pariette  Wetlands  (11.600  public  acres). 
Red  Creek  Watershed  (24,200  public^ 
acres),  and  Red  Mountain-Dry  Fork 
Complex  (25,800  public  acres). 
Coordinated  resource  management 
activity  plans  will  be  prepared  for  each 
ACEC  to  detail  protective  measures. 
G.  William  Lamb, 
Acting  State  Director. 
IFR  Doc;.  95-5570  Filed  3-7-95;  8:45  ami 
BILLING  COD€  4310-OO-P 

JAK-932-1 430-01;  F-022963] 
Conformance  to  Survey;  Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


SUMMARY:  This  notice  provides  official 
publication  of  the  surveyed  description 
for  the  Noatak  National  Guard  Site  at 
Noatak.  Alaska.  The  site  was  withdrawn 
by  Public  Land  Order  No.  2020  for  use 
by  the  Department  of  the  Army.  The  plat 
of  survey  was  officially  filed  in  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Washington,  D.C.. 
on  June  21, 1961.  United  States  Survey 
No.  3778.  Lot  3.  containing  0.50  acre, 
represents  the  land  that  was  previously 
described  as  follows: 

A  tract  of  land  on  the  Noatak  River,  north 
of  Kotzebue.  at  approximate  latitude  f)7°35' 
N.,  longitude  163°00'  \V.  Beginning  at  Corner 
No.  1  of  U.S.  Survey  No.  2037,  being  the 
northwest  corner  thereof; 
Thence  along  an  extension  of  the  west  iiiie 

of  U.S.  Sur\'ev  No.  2037,  N.  W'tV  E..  2<) 

feet: 
Thence  N.  71''09'  W.,  180  feet; 
Thence  N.  14°58'  \V..  221.49  feet  to  the  point 

of  beginning: 
Thence  N.  68°1H'  VV..  140  feet: 
Thence  N.  21042'  E..  200  feet: 
Thence  S.  68»18'  E.,  220  feel; 
Thence  S.  21°42'  VV..  200  feet: 
Thente  N.  68°18'  VV.,  80  feet  to  the  poiiii  cit 

beginning. 

The  area  as  describtid  contained 
approximately  1.01  acres. 
ADDRESSES:  Inquiries  about  this  land 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management. 
222  VV.  7th  Avenue,  No.  13,  Anrhorage. 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office.  907- 
■271-5477. 

Dated:  February  17,  1995 
Sue  A.  Wolf. 

Chief,  Branch  of  Land  Resourcus. 
IFR  Doc.  95-5571  Filed  3-7-95;  8:45  ami 

BILLING  CODE  431(KiA-P 


Fish  and  Wildlife  Service 

Finding  of  No  Significant  Impact  for  an 
incidental  Take  Permit  for  the 
Proposed  Westminster  Glen 
Subdivision,  Austin,  Travis  County,  TX 

agency:  li.sh  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  an  Environmental 
Assessment  for  issuance  of  a  Section 
10(a)(1)(B)  permit  for  the  incidental  take 
of  the  Federally  endangered  golden- 
cheeked  warbler  (Dendruica 
chrysopaho)  during  the  construction 
and  operation  of  a  residential 
development  in  northwest  Travis 
County.  Texas. 


Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  permit  under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  authorize  the 
incidental  take  of  the  golden — cheeked 
warbler. 

The  Applicant  plans  to  construct 
single-family  residences  on  270  acres  in 
northwest  Travis  County.  Texas.  The 
proposed  development  will  comply 
with  all  local,  regional.  State,  and 
Federal  environmental  regulations 
addressing  environmental  impacts 
association  with  this  type  of 
development.  Details  of  the  mitigalioii 
are  provided  in  the  MaBe,  Inc.. 
(Applicant)  We.stminster  Glen 
Subdivision  Environmental 
Assessment/Habitat  Conservation  I'kiii 
Guarantees  for  imphMiientatinn  arc 
provided  in  the  Implementiiij^ 
Agreement.  These  consrrxation  iil.in 
actions  ensure  that  the  criteria 
established  for  issuance  of  an  ineidenta! 
take  permit  will  be  fully  satisfied. 

Alternatives  Considered 

1.  Proposed  action. 

2  Wait  for  i.vsuance  ot  a  Ki;<;i()iial  10{ii) 
permit. 

3.  No  action. 
Determination 

Based  upon  information  contained  in 
the  Environutental  Assessnient/Habita! 
Constsrvation  Plan,  the  S(!rvic:i!  lia.s 
determined  that  this  action  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  tlic 
human  environment  within  the  nieaninj; 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  on  the 
proposed  action  is  not  warranted. 

It  is  my  decision  to  issue  the  Sc'c:tioii 
l(l(a)(l)(B)  permit  for  the  construction 
and  operation  of  the  Westminster  f.lcii 
residential  development  in  Travis 
County,  T(;xas. 
lames  A.  Young, 

Actiny,  Kogicnal  Din-ctur,  Ht^ion  2. 
Albtiqiierquo.  New  Mttxico. 
jFR  Dor.  95-5019  Filed  3-7-9*>;  8  45  .iinl 
BILLING  CODE  4310-5S-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-366] 

Certain  Microsphere  Adhesives, 
Process  for  Making  Same  and 
Products  Containing  Same,  Including 
Self-Stick  Repositionable  Notes; 
Change  of  Commission  Investigative 
Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Steven  A.  Glazer.  Esq.  of  the  Office 
of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above- 
captioned  investigation  instead  of  James 
B.  Coughlan,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  February  28,  1995. 
I.ynn  I.  Lcvine, 

Director.  Office  of  Unfair  Import 

Investigations. 

IFR  Doc.  95-5636  Filed  3-7-95;  8:45  ami 

BILLING  CODE  7020-02-P 


[Investigation  No.  337-TA-368] 

Certain  Rechargeable  Nickel  Metal 
Hydride  Anode  Materials  and  Batteries, 
and  Products  Containing  Same;  Notice 
of  Decision  Not  To  Review  Initial 
Determination  Granting  Joint  Motion 
To  Terminate  the  Investigation  With 
Respect  to  Respondents  Yuasa  Corp. 
and  Yuasa-Exide,  Inc.  on  the  Basis  of 
a  Settlement  Agreement;  Termination 
of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  on  Februarv'  3. 1995,  by  the 
presiding  administrative  law  judge  (ALj) 
in  the  above-captioned  investigation" 
granting  the  joint  motion  of 
complainants  Energy  Conversion 
Devices,  Inc.  and  Ovonic  Battery  Co., 
Inc.  and  respondents  Yuasa  Corp.  and 
Yuasa-Exide,  Inc.  (collectively  "the 
Yuasa  companies")  to  terminate  the 
investigation  as  to  the  Yuasa  companies 
on  the  basis  of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  D.C.  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 


allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  certain 
rechargeable  nickel  metal  hydride  anode 
materials  and  batteries  and  products 
containing  same,  on  September  8,  1994. 
Complainants  allege  infringement  of 
claims  1-17,  22.  23.  25,  27,  and  32  of 
U.S.  Letters  Patent  4,623,597  ("the  '597 
patent"). 

On  January  18,  1995,  complainants 
and  the  Yuasa  companies  filed  a  joint 
motion  to  terminate  the  investigation 
with  respect  to  the  Yuasa  companies  on 
the  basis  of  a  settlement  agreement.  The 
ALJ  issued  an  ID  granting  the  joint 
motion  and  terminating  the 
investigation  as  to  the  Yuasa  companies. 
Because  the  Yuasa  companies  were  the 
only  remaining  respondents  in  the 
investigation,  the  ID  also  terminates  the 
investigation  in  its  entirety.  No  petitions 
for  review  of  the  ID  were  filed.  No 
agency  or  public  comments  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and 
Commission  rule  210.42,  19  C.F.R. 
210.42. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Dated:  February  28. 1995. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  95-5635  Filed  3-7-95;  8:45  am] 

BILLING  CODE  702(M>2-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  501 X] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  Lucas 
and  Wood  Counties,  OH 

CSX  Transportation.  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  2.15  miles  of  railroad 
between  milepost  CO-14.31  at  River 


Road  in  Lucas  County,  OH  and  milepost 
CO-16.46  at  Bates  in  Wood  County,  OH. 

CSXT  has  certified  diat:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  ser\ice 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  7, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c){2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29 '  must  be  filed  by  March 
20.  1995.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  28, 
1995,  with:  Office-of  the  Secretan,-.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  500  Water  St.,  J150, 
Jacksonville,  FL  32202. 


'  A  st.iv  will  be  issued  roulinoly  by  the 
Commission  in  those  proceedings  where  an 
informpd  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Com.niission's 
Section  of  Environmental  .\nalvsis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  OutHif-Sen  ice  Rail  Lines.  .S  I.C.C.2d 
:i77  (1989).  .\n\  entity  seeti.ng  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  .soun  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'Sec  Exempt,  of  Rail  .Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

"The  Commission  will  at ccpl  a  late-filed  trail  uw 
request  as  long  as  it  retains  jansdiction  to  Ho  .so. 
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If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  13.  1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  13  days  after  the  EA  is 
available  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Decided:  February  27,  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings 
Vernon  A.  Williams. 
Stfcretary. 
|FR  Doc.  95-5511  Filed  3-7-95;  8:45  ami 

BILUNG  C00£  7035-0 1-P 


[Ex  Parte  No.  388  (Sub-No.  16)] 

Intrastate  Rail  Rate  Authority- 
Mississippi 

AGENCY:  Interstate  Commerce 
Commission. 

ACTIOH:  Notice  of  recertification 

SUMMARY:  Pursuant  to  49  U.S.C. 
n  501(b).  the  Commission  recertifies  the 
State  of  Mississippi  to  regulate  intrastate 
rail  rates,  classifications,  rules,  and 
practices  for  a  5-year  period 

DATES:  Recertification  will  be  effective 
on  April  7. 1995  and  will  expire  on 
April  6.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Greon,  (202)  927-5269  or 
Ber>l  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

Decided:  February  26. 1995. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

jFR  Doc.  95-5615  Filed  3-7-95:  8:45  ami 
BILLING  COOE  703S-01-P 


[Docket  No.  AB-12  (Sub^o.  166X)] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption — 
in  Fort  Bend  and  Wharton  Counties,  TX 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  pursuant  to 
49  U.S.C.  10505.  exempts  Southern 
Pacific  Transportation  Company  (SPT) 
from  the  prior  approval  requirements  of 
49  use.  10903-10904  to  permit  SPT  to 
abandon  two  connecting  branch  lines, 
the  Wharton  Segment  and  the  Palacios 
Segment,  that  meet  in  a  "Y"  shape  at 
Wharton  fct.,  TX.  and  extend  a  total  of 
36.8  miles,  in  Fort  Bend  and  Wharton 
Counties.  TX.  The  exemption  will  be 
subject  to  standard  employee  protective 
conditions,  environmental  conditions, 
an  historic  cnndition.  and  a  90-day 
public  use  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  7. 
1995.  Formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2) '  must  be  filed  by  March 
17, 1995,  petitions  to  stay  must  be  filed 
by  March  23, 1995,  requests  for  a  public 
use  condition  conforming  to  49  CFR 
1152.28(a)(2)  must  be  filed  by  March  28. 
1995.  and  petitions  to  reopen  must  be 
filed  by  April  3. 1995. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-12  (Sub-No.  166X)  to: 
(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
"Commission,  1201  Constitution  Avenue 
NW.,  Washington.  D.C.  20423;  and  (2) 
Petitioner's  representatives:  John 
MacDonald  Smith  and  Gary  Laasko. 
Suite  800.  Southern  Pacific  Building. 
One  Market  Plaza,  San  Francisco,  CA 
94105;  and  Karl  Morell  and  Louis  E. 
Gitomer,  Suite  1035. 1101  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  {or 
the  hearing  impaired:  (202)  927-5721] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building.  1201 
Constitution  Avenue  NW.,  Washington. 
D.C.  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.) 


Decided:  February  22, 1995. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioner.<i 
Simmons  and  Owen 
Vernon  A.  Williams, 
Sefre-tary. 

jFR  ftoc.  95-5616  Filed  3-7-95.  B;45  ami 
BILUNG  COOE  7035-01-^ 


[Docket  No.  AB-436X1 


Batti  and  Hammondsport  Railroad 
Company— Abandonment  Exemption— 
In  Steuben  County,  NY 

Bath  and  Hammondsport  Railroad 
Company  (B&H)  has  filed  a  notice  of 
exemption  under  49  CFR  1 152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  .31  miles  of  rail  line  . 

tretween  milepost  8.86  and  the  end  of       ' 
the  line  at  milepost  9.17,  in  the  Village 
of  Hammondsport,  Steuben  Co.uitv.  NY 

B&H  has  certified  that:  (1)  no  lucal 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  .service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-yBar 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication)  and  4M 
CFR  1 152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
e.xemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  bo  effective  on  April  7, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 


UMI 


'  i>e  Exempt,  of  Bail  Abandonment — Offers  of 
Finan  Aasist.  4  I.C.C.Zjl  164  (1987). 


'  A  slay  will  be  routinely  issued  by  \hs 
Comniission  in  those  proceedings  where  an 
informed  decision  on  environmcnlsl  issues 
(whether  raised  by  a  party  or  by  the  Commu'.sion's 
Section  of  Environmental  Analy.sis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Hail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  co.iccms  is  cncouritged  to  Rlfi  it.s 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),^  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  3  must  be  filed  by 
March  18. 1995.  Petitions  to  reopen  or 
requests  for  pubhc  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  March 
28.  1995,  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  William  B. 
Joint,  Cole  &  Latham.  P.C  ,  P.O.  Box  232, 
7  East  Steuben  Street,  Bath,  NY  14810. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

B&H  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  13.  1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  "at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preser\'ation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. ■• 

Decided:  March  3.  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Sfcretary: 
IFR  Doc.  95-5794  Filed  3-7-95;  8:45  am] 

BILUNG  CODE  7035-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-022)1 

intergovernmental  Panel  on  Climate 
Change,  Working  Group  II 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


rr<iu(!St  ai,  soon  as  possible  in  order  to  pernsil  the 
(iomniission  to  review  and  act  on  the  request  U-fore 
the  effective  date  of  this  exemption. 

-  See  Exempt,  of  Rail  Ationdonment — (yffi-rs  of 
Finan.  Assist..  4  I.C.C.2d  1G4  (1987). 

'  The  Cummission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

■•  n&H  slates  that  the  entire  line  is  suitable  for 
.iltcrnative  public  use  and  that  it  has  contracted  to 
sell  the  segment  between  milepost  9.07  and 
milepost  9.17  to  the  Town  of  Urbana,  NY.  for 
w.iterfront  access  and  use  as  a  park. 


ACTION:  Notice  of  the  availability  of  draft 
report  and  request  for  comment. 

SUMMARY:  Working  Group  II  of  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC)  has  prepared  a  draft  1995 
Assessment  of  Impacts,  Adaptation,  and 
Mitigation.  The  IPCC  Secretariat 
requires  comments  on  this  report  from 
national  governments  by  April  28.  1995. 
so  that  the  Secretariat  can  meet  its 
obligations  to  member  governments  of 
the  IPCC.  The  U.S.  Government  is 
expected  to  receive  its  copv  of  this 
assessment  for  formal  government 
comment  on  March  6,  1995.  Dr.  Robert 
Harriss,  Director,  Science  Division, 
Office  of  Mission  to  Planet  Earth,  on 
behalf  of  the  U.S.  Subcommittee  on 
Global  Change  Research  (SGCR)  is 
responsible  for  coordinating  the 
preparation  of  the  comments  of  the 
United  States  Government.  Through  this 
notice,  the  SGCR  is  announcing  the 
availability  of  the  draft  1995  Assessment 
and  requesting  comments  on  this  report 
from  experts  and  interested  groups  and 
individual.  These  comments  will  be 
reviewed,  combined,  and  incorporated 
as  appropriate,  in  the  process  of 
'  preparing  the  set  of  official  U.S. 
comments  to  the  IPCC. 

DATES:  Written  comments  (hard  copv 
and  if  possible  on  a  3.5  inch  diskette  in 
either  Microsoft  Word  or  WordPerfect 
format)  on  the  draft  1995  Assessment 
should  be  submitted  on  or  before  March 
31,  1995.  the  USGCRP  does  not 
anticipate  extending  this  deadline 
because  the  member  countries  of  the 
IPCC  have  established  a  timetable  that 
requires  input  by  April  28,  1995. 

ADDRESSES:  Comments  should  be 
submitted  either  bv  mailing  to:  IPCC 
WG  II  Comments,  Office  of  the  U.S. 
Global  Change  Research  Program.  300  D 
Street,  SW.  Suite  840,  Washington.  DC 
20024.  or  by  E-mail  in  ASCII  format  on 
Internet  to:  wg20usgcrp.gov". 

A  list  of  chapters  making  up  the  draft 
1995  Assessment  is  included  with  this 
notice.  Review  is  sought  by  those  having 
specific  expertise  or  interest  in  the 
various  aspects  of  the  assessment. 
Copies  of  individual  chapters  making 
up  the  draft  1995  Assessment  can  be 
obtained  by:  (1)  Telephone  request  to 
Mr.  Earley  Green  at  (202)  651-8240;  (2) 
sending  E-mail  to  "office@usgcrp.gov"; 
(3)  faxing  a  request  to  (202)  554-6715; 
or  (4)  sending  a  letter  to  the  USGCRP 
Office  directed  to  Mr.  Earley  Green  at 
the  address  shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Desiree  Martinez.  Science  Division, 
Office  of  Mis.sion  to  Planet  Earth,  at 
(202) 358-2102. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Intergovernmental  Panel  on 
Climate  Change  (IPCC)  was  jointly 
established  in  1988  by  the  United 
Nations  Environment  Programme  and 
the  World  Meteorological  organization 
to  conduct  periodic  assessments  of  the 
state  of  knowledge  concerning  global 
climate  change.  The  IPCC  has  formed 
working  groups  to  study  various  aspects 
of  climate  change.  Working  Group  I 
addresses  the  state  of  the  science 
concerning  what  is  happening  and  is 
projected  to  happen  to  the  climate; 
Working  Group  II  addresses  the  state  of 
the  science  concerning  (i)  vulnerabilitv 
to  and  impacts  of  climate  change  and 
(ii)  adaptation  and  mitigation  strategies; 
and  Working  Group  III  addresses  the 
state  of  science  and  understanding 
concerning  economics  and  cross-cutting 
issues  associated  with  climate  change. 
Each  Working  Group  is  charged  with 
issuing  periodic  assessments.  The  first 
Scientific  Assessment  of  Climate 
Change,  for  example,  was  prepared  in 
1990.  Periodic  assessment  reports  such 
as  this  provide  a  comprehensive 
statement  of  the  state  of  knowledge 
concerning  topics  such  as  scientific 
information,  environmental  impacts, 
response  strategies,  and  other  issues 
concerning  climate  change.  The  draft 
1995  Assessment  represents  the  result  of 
Working  Group  II  efforts  since  its 
inception  to  address  the  consequences 
and  impacts  of  climate  change  and 
response  strategies  focusing  on 
mitigation  and  adoption. 

II.  Public  Input  Process 

The  member  countries  of  the  IPCC 
established  a  timetable  that  requires 
comments  from  governments  be 
received  by  April  28,  1995,  so  that  the 
IPCC  Secretariat  can  meet  its  obligations 
for  a  timely  completion  of  the  1995 
IPCC  Assessment.  The  Subcommittee  on 
Global  Change  Research  is  responsible 
for  coordinating  preparation  of  the  U.S. 
Government  response,  and  through  this 
notice  is  seeking  the  views  of  experts 
and  interested  groups  and  individuals  to 
help  in  the  formulation  of  its  response. 
Comments  that  are  provided  will  be 
reviewed,  integrated,  and  used,  as 
appropriate,  in  the  preparation  of  the 
official  U.S.  comments. 

In  this  review  process,  the  emphasis 
should  be  on  providing  detailed 
recommendations  on  specific  chapters 
for  which  the  reviewer  has  established 
expertise  or  interest.  To  be  most  useftd, 
comments  should  be  specific  in 
suggesting  wording  changes  to  the  te.\t 
of  a  particular  chapter  and,  where 
appropriate,  offer  supporting 
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information  and  peer-reviewed 
references  supporting  the  proposed 
changes.  Comments  on  the  overall  tone 
and  scientific  validity  of  the  chapter  and 
comments  expressing  agreement  and 
disagreement  with  specific  major  points 
in  the  Executive  Summary  of  the 
chapters  are  also  solicited. 

Reviewers  should  request  for  review 
those  specific  chapters  of  the  IPCC 
Working  Group  ir Second  Assessment 
Report  for  which  they  have  expertise  or 
special  interest.  The  material  available 
for  review  includes  25  chapters  (with 
introductory  materials  and  two 
appendices,  as  outlined  below.  A  copy 
of  the  draft  Summary  for  Policymakers 
will  also  be  provided  for  each  reviewer 
in  order  to  provide  an  opportunity  for 
the  reviewer  to  consider  the  consistency 
of  the  chapter  and  the  selection  and 
representation  of  its  major  points  in  the 
draft  Summary  for  Policymakers. 

A.  Chapters  Relating  to  Assessment  of 
Impacts  and  Adaptation  Option  for 
Ecological,  Climatic,  or  Physiographic 
Systems 

1 .  Forests 

2.  Grasslands  and  Rangclands 

3.  Desert  Regions 

4.  I^nd  Degradation,  including 
Desertification 

5.  Mountain  Regions 

6.  Non-Coastal  Wetlands 

7.  The  Cryosphere 

8.  Oceans  and  Large  Lakes 

9.  Coastal  Zones  and  Small  Islands 

10.  Freshwater  Systems  and  Hydrology 

B.  Chapter  Relating  to  Assessment  of 
Impacts  and  Adaptation  Options  for 
Socio-Economic  Systems 

1 1 .  Energy.  Industry,  and  Transportation 

12.  Human  Settlement 

13.  Agriculture 

14.  Freshwater  Supply  and  Quality 

15.  Forestry 

16.  Fisheries 
17. Insurance 

18.  Human  Health 

C.  Chapters  Relating  to  Assessment  of 
Mitigation  Options 

19.  Energy  Supply 

20.  Industry 

21.  Transportation 

22.  Human -Settlements 

23.  Agriculture 

24.  Forests 

25.  Cross-Sectoral  Options 

D.  Appendices  Relating  to 
Methodologies  and  Inventories 

26.  Assessments  of  Impacts  and 
Adaptation  Options  (Not  available  for 
review,  having  been  previously 
reviewed  and  approved  by  IPCC). 

2~.  Assessments  of  Mitigation  Options 


28.  Inventory  of  Technologies.  Methods, 
and  Practices 

in.  Request  for  Submission  of  Public 
Comments 

Interested  persons  and  scientific 
experts  are  invited  to  submit  comments 
on  the  draft  1995  Assessment.  An 
information  sheet  providing  specific 
requests  for  formatting  submissions  will 
be  provided  with  each  maihng  of  a 
chapter.  Comments  should  be  submitted 
to  the  address  shown  in  the  ADDRESSES 
section,  and  must  be  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice.  Submission  should  be  made 
by  mail  (prefnrably  providing  a 
computer  diskette  in  addition  to  paper 
copy),  by  fax  (for  short  submissions, 
only,  please)  or  by  E-mail  on  Internet; 
comments  submitted  orally  will  not  be 
accepted.  All  comments  received  will  be 
available  for  public  inspection  in  the 
NASA  Library,  which  is  located  in 
Room  1J20,  of  the  NASA  Office 
Building.  300  E  Street  SW..  Washington, 
DC  20546. 
Charles  F,  Kennel. 

Associate  Administrator.  Office  of  Mission 

to  Planet  Earth. 

(FR  Doc.  95-5670  Filed  3-7-95;  8:45  am) 

BILUNG  CODE  7510-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Literary  Advisory  Panel  (Professional 
Development/Special  Projects/ 
Overview  Sections);  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Literature  Advisory  Panel  (Professional 
Development/Special  Projects/Overview 
Sections)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  1&-17, 1995. 
The  Professional  Development/Special 
Projects  Section  will  meet  from  9:00 
a.m.  to  7:00  p.m.  on  March  16  and  the 
Overview  Section  will  meet  from  9:30 
a.m.  to  3  p.m.  on  March  17.  This 
meeting  will  be  held  in  Room  M-07.  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20506. 

The  Overview  Section  of  this  meeting 
will  be  open  to  the  public  from  9:30 
a.m.  to  3:00  p.m.  on  March  17  for  a 
program  overview  and  poUcy  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  7:00  p.m.  on 
March  17  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 


Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of ' 
the  panel  chairman  and  with  {he 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC.  20506.  or  call 
202/682-5433 

Dated:  March  3.  1995. 
Yvonne  M.  Sabine, 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowuent  for  tfie  Arts 
(PR  Doc.  95-.S628  Filed  .3-7-95:  8:45  iiml 
BILLING  CODE  7537-01 -M 


Media  Arts  Advisory  Panel  (Film/Video 
Production  Section);  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor\'  Committee  Act  (Pub. 
L.  92—463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisor>-  Panel  (Film/Video  Production 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  22-2.1,  1995 
The  panel  will  meet  from  9:00  a.m.  to 
6:30  p.m.  on  March  22  and  from  9:00 
a.m.  to  5:30  p.m.  on  March  23  in  Room 
716.  at  the  Nancy  Hanks  Center.  1 100 
Pennsylvania  Avenue,  N.W.. 
Washington,  DC.  20506. 

A  portion  of  this  meeting  will  bo  open 
to  the  public  on  March  23  from  4:.10 
p.m.  to  5:30  p.m.  for  a  policy 
discussion. 

Remaining  portions  of  this  meeting 
from  9:00  a.m.  to  6:30  p.m.  on  March  22 
and  from  9:00  a.m.  to  4:30  p.m.  on 
March  23  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
davs  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506,  or  call  202/682-5433. 

Dated:  February  27,  1995. 
Yvonne  M.  Sabine. 
Director.  Office  of  Council  and  Panel 
Operations.  National  EndoHtnent  for  the  Arts. 
jFR  Doc.  95-5629  Filed  3-7-95:  8:45  am) 
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Museum  Advisory  Panel  (Overview 
Section);  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  March  21-23,  1995  from  9:00 
a.m.  to  6:15  p.m.  on  March  21  and  22 
and  from  9:00  a.m.  to  5:00  p.m.  on 
March  23.  This  meeting  will  be  held  in 
Room  M-14  on  March  21  and  22  and 
Room  527  on  March  23.  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C,  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW  Washington. 
D.C.  20506,  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine.  Committee 
Management  OfficerTNational 
Endowment  for  the  Arts.  Washington, 
D.C  20506.  or  call  202/682-5433. 

Dated:  March  3,  1995. 
Yvonne  M.  Sabine. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
jFR  Doc.  95-5630  Filed  3-7-95;  8.45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Engineering  Education 
and  Centers  (173). 

Date  and  Time:  March  23-24. 1995;  8  am 
to  5  pm. 

Place:  Room  375.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lynn  Preston,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1381. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

.Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  3. 1995. 
M,  Rebecca  Winkler, 

Committee  .Management  Officer. 

|FR  Doc.  95-5687  Filed  3-7-95:  8:45  am) 
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Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoLuices  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Engineering  Education 
and  Centers  (173). 

Date  and  Time:  March  21-22,  1995;  8:00 
AM  to  5:00  PM 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lvnn  Preston,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1381. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S  C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  3.  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-5688  Filed  3-7-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Co.  of  New  York, 
Inc.,  Indian  Point  Nuclear  Generating 
Unit  No.  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator)' 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-26,  issued  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (the 
licensee),  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2 
(1P2)  located  in  Westchester  County. 
New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  September  19, 
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1994.  as  supplemented  on  January  13. 

1995,  and  February  3,  1995.  The 
proposed  action  would  exempt  the 
licensee  from  the  requirements  of  10 
CFR  Part  50.  Appendix  J.  Paragraph 
ni.D.l.(a).  to  the  extentjj^at  a  one-time 
interval  extension  for  the  Type  A  test 
(containment  integrated  leak  rate  test) 
by  approximately  24  months  from  the 
February  1995  refueling  outage  to  the 
February  1997  refueling  outage  would 
be  granted. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  February  1995  refueling 
outage,  to  the  February  1997  refueling 
outage,  thereby  saving  the  cost  of 
performing  the  test  and  eliminating  the 
test  period  from  the  critical  path  time  of 
the  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  IP2  to  show  good 
containment  performance  and  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  w  ith  the 
Type  A  tests  confirming  the  Typp  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
e.xemption.  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  NRC 
staff  also  notes  that  the  IP2  Containment 
Penetration  and  Weld  Channel 
Pressurization  System  provides  a  means 
for  continuously  monitoring  potential 
containment  leakage  paths  during 
power  operation.  The  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
lintirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
ccmsidcred  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Indian  Point  Nuclear 
denerating  Unit  No.  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the  New 
York  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  19, 1994,  as 
supplemented  by  letters  dated  January 
13.  1995,  and  February  3,  1995,  which 
are  available  for  public  inspeption  at  the 
CcTimission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
White  Plains  Public  Library,  100 
Martine  Avenue,  White  Plains.  New 
York  10610 

Dated  at  Rockville,  Marj-land,  this  1st  day 
of  March  1995. 


For  the  Nuclear  Regulatory  Comniission. 
Ledyard  B.  Marsh, 

Director.  Project  Directorate  I-t,  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-5612  Filed  3-7-95;  8:45  ami 
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[Docket  No.  50-^44] 

Portland  General  Electric  Co.,  Receipt 
of  Decommissioning  Plan  and 
Decommissioning  Environmental 
Report  and  Opportunity  for  Public 
Comments;  Trojan  Nuclear  Power 
Plant 

By  letter  January  26,  1995.  Portland 
Cieneral  Electric  Company  (PGE  or  the 
licensee)  submitted  the 
Decommissioning  Plan  and  a 
supplement  to  the  Environmental 
Report  describing  the  decommissioning 
of  the  Trojan  Nuclear  Plant  (Trojan  or 
the  plant).  The  licensee  is  the  holder  of 
Facility  Operating  License  No.  NFP-1 
that  was  issued  on  November  21,  1975. 
The  permanently  shut  down  nuclear 
plant  is  located  on  the  west  shore  of  the 
Columbia  River  in  Columbia  County. 
Oregon. 

Pursuant  to  the  10  CFR  50.82(e)  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  providing  this  notice  to 
interested  persons  prior  to  approval  of 
the  Decommissioning  Plan.  The 
Decommissioning  Plan  does  not  contain 
any  requests  for  amendments  to  the 
Trojan  Operating  License.  Therefore,  an 
opportunity  for  a  hearing  under  10  CFR 
part  2  of  Commission  regulations,  is  not 
being  offered  by  this  notice.  Should  the 
Commission  determine  that  a  license 
amendment  is  necessary  in  connection 
with  the  proposed  Decommissioning 
Plan,  that  action  will  be  noticed 
separately. 

Interested  persons  are  invited  to 
submit  Written  comments  or  questions 
on  the  Decommissioning  Plan  or 
Environmental  Report.  Any  written 
comments  should  be  limited  to  the 
contents  of  the  Decommissioning  Plan 
and  Environmental  Report. 

The  staff  will  review  and  consider  all 
comments  that  are  received  before 
taking  final  action  on  the  proposed 
Decommissioning  Plan.  Written 
comments  should  be  submitted  within 
120  days  of  the  publication  date  of  this 
notice  and  addressed  to:  Michael  T. 
Masnik.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

In  addition,  the  NRC  is  planning  to 
hold  a  joint  public  meeting  with  the 
Oregon  Department  of  Energy  (OrX)E) 
on  Wednesday,  March  29. 1995.  at  the 
St.  Helens  High  School.  U.S.  Highway 


30  and  Gable  Road,  St.  Helens,  Oregon. 
The  meeting  will  begin  at  7:30  pm  and 
will  last  approximately  two  hours.  The 
purpose  of  the  meeting  is  to  provide  the 
NRC  and  the  ODOE  an  opportunity  to 
explain  their  respective 
decommissioning  review  processes  and 
to  provide  interested  members  of  the 
public  an  opportunity  to  ask  questions 
and  provide  comments  on^he 
decommissioning  of  the  Trojan  plant. 

Copies  of  the  Decommissioning  Plan 
and  Environmental  Report  are  available 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,  Washington.  DC  20555,  and 
at  the  Local  Public  Document  Room 
located  on  the  fifth  floor  of  the  Branford 
Price  Millar  Library,  Portland  State 
University.  934  S.VV.  Harrison  Street, 
P.O.  Box  1151.  Portland,  Oregon  97207. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss. 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Project  Support,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-5613  Filed  3-7-95;  8:45  ami 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  6.9.  "Establishing 
Quality  Assurance  Programs  for  the 
Manufacture  and  Distribution  of  Sealed 
Sources  and  Devices  Containing 
Byproduct  Material,"  provides  guidance 
acceptable  to  the  NRC  staff  on  the 
essential  elements  needed  to  develop, 
establish,  and  maintain  a  quality 
assurance  program  for  the  manufacture 
and  distribution  of  sealed  sources  and 
devices. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 


Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  IX;  20555. 
Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public  . 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington,  DC  20013-7082.  telephone 
(202)  512-2249.  Issued  guides  may  also 
be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beck)ord, 

Director,  Office  of  Nuclear  Regulatory 
Research. 
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Baltimore  Gas  and  Electric  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
69  issued  to  Baltimore  Gas  and  Electric 
Company  (the  licensee)  for  operation  of 
the  Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  No.  2.  located  in  Calvert  County, 
Maryland. 

The  proposed  amendment  would 
revise  the  Calvert  Cliffs,  Unit  No.  2, 
Technical  Specifications  (TSs). 
Specifically,  TS  4.G.1.2  would  reference 
10  CFR  part  50,  Appendix  J  directly, 
and  any  approved  exemptions  to  the 
Type  A  testing  frequently  requirements, 
rather  than  paraph-^ase  the  regulation. 
The  proposed  wording  is  consistent 
with  that  used  in  NUREG-1432, 
"Standard  Technical  Specifications — 
Combustion  Engineering  Plants,"  dated 
September  1992. 

Before  issuance  of  the  pro{>osed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy-  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 


The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Would  not  involve  a  signiflcant  increase 
in  the  probability  or  consequences  of  ao 
accident  previously  evaluated. 

The  proposed  change  revises  Technical 
Specification  4.6. 1.2. a  to  reference  the  testing 
frequency  requirements  of  10  CFR  part  50, 
Appendix  J.  and  to  state  that  NRC-approved 
exemptions  to  the  applicable  regulatory 
requirements  are  permitted.  The  current 
Technical  Specification  4.6.1.2.a  paraphrases 
the  requirements  of  Appendix  J,  paragraph 
III.D.l.(a)  and  necessitates  a  change  to  the 
Technical  Specifications  should  the 
Appendix  I  language  change  or  an  exemption 
be  granted.  The  proposed  administrative 
revision  simply  deletes  the  paraphrased 
language  and  directly  references  Appendix  J 
and  any  approved  exemptions.  No  new 
requirements  are  added,  nor  are  any  existing 
requirements  deleted.  Any  specific 
exemptions  from  the  requirements  of 
Appendix  J,  paragraph  HID. 1. (a)  will 
continue  to  require  a  submittal  from 
Baltimore  Gas  and  Electric  Company  under 
10  CFR  50.12  and  subsequent  review  and 
approval  by  the  NRC  prior  to 
implementation. 

The  proposed  change  will  provide  a  one- 
time exemption  from  the  10  CFR  part  50. 
Appendix  ),  paragraph  III.D.l.(a)  leak  rate  test 
schedule  requirement.  This  change  will 
allow  for  a  one-time  interval  between 
subsequent  Type  A  test  of  approximately  72 
months.  It  will  also  extend  the  second  ten- 
year  Type  A  testing  service  period  to  12  years 
to  coincide  with  the  inservice  inspection 
interval. 

No  physical  or  operational  changes  to  the 
structure,  plant  systems  or  components 
would  be  made  as  a  result  of  the  proposed 
change.  Furthermore,  leak  rate  testing  is  not 
an  initiating  event  in  any  accident,  therefore 
this  proposed  change  does  not  involve  a 
significant  increase  in  the  proliability  of  any 
accident  previously  evaluated. 

Type  A  tests  are  capable  of  detecting 
containment  leaks  through  containment 
penetrations  and  through  the  containment 
liner.  The  history  at  Calvert  CliRis  Unit  2 
demonstrates  that  Type  B  and  C  Local  Leak 
Rate  Tests  (LLRTs)  have  consistently 
detected  leakage  through  penetrations.  With 
the  exception  of  the  first  periodic  Unit  2 
Type  A  test  in  1979.  which  foiled  and  was 
promptly  corrected.  Type  A  tests  have  not 
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detectiKi  excessive  leakage  from  the 
containment. 

Administrative  controls  govern  the 
maintenance,  modification  and  testing  of 
containment  penetrations  such  that  the 
probability  of  excessive  penetration  leakage 
due  to  improper  maintenance  or  valve 
misalignment  is  very  low.  Following 
maintenance  or  modiflcations  to  any 
containment  penetration,  a  leak  rate  test  is 
performed  to  ensure  acceptable  leakage 
levels.  Following  any  LLRT  on  a  containment 
isolation  valve,  an  independent  valve 
alif.nment  check  is  performed.  Therefore, 
Type  A  testing  is  not  necessary  to  ensure 
acceptable  leakage  rates  through  containment 
penetrations. 

While  Type  A  testing  is  not  necessary  to 
ensure  acceptable  leakage  rates  through 
containment  penetrations.  Type  A  testing  is 
necessary  to  demonstrate  that  leakage 
through  the  containment  liner  is  within 
limits  assumed  in  the  accident  analyses. 
Structural  failure  of  the  containment  is 
considered  to  be  a  very  unlikely  event,  and 
in  fact,  since  Calvert  Cliffs  Unit  2  has  been 
in,operation,  the  Type  A  tests  have 
demonstrated  no  evidence  that  containment 
leakage  will  exceed  that  assumed  in  the 
accident  analyses  prior  to  the  1999  Type  A 
lest.  Therefore,  a  one-time  exemption 
increasing  the  interval  between  subsequent 
Type  A  tests  will  not  resuh  in  a  significant 
degradation  in  our  ability  to  determine  the 
leak-tightness  of  the  containment  structure. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
amendment  is  administrative  and  will  not 
create  the  possibility  of  a  new  or  different 
tyf)e  of  accident  form  any  accident 
previously  evaluated. 

The  projj^sed  exemption  request  does  not 
affect  normal  plant  operations  or 
configuration,  nor  does  it  affect  leak  rate^est 
methods.  The  proposed  change  allows  a  one- 
time test  interval  of  approximately  72  months 
for  the  Type  A  tests.  As  the  test  history  of 
Calvert  Cliffs  Unit  2  has  demonstrated  no 
evidence  that  containment  leakage  will 
exceed  that  assumed  in  the  accident  analyses 
prior  to  the  1999  Type  A  test,  the  relaxation 
in  schedule  should  not  significantly  decrease 
the  confidence  in  the  leak-tightness  of  the 
containment. 

The  proposed  change  would  not  change 
the  design,  configuration  or  method  Of 
operation  of  the  plant.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  purpose  of  the  existing  schedule  for 
Type  A  tests  is  to  ensure  that  the  release  of 
radioactive  materials  will  be  restricted  to 
those  teak  paths  and  leak  rates  assumed  in 
accident  analyses.  A  one-time  extended 
inter\al  between  successive  Type  A  tests 
does  not  change  any  frequency  or 


methodology  requirements  for  Type  B  and  C 
LLRTs.  Therefore,  methods  for  detecting 
local  containment  leak  paths  and  leak  rates 
are  unaffected  by  this  proposed  change. 
Given  that  the  problems  identified  by  the 
first  periodic  Type  A  test  were  promptly  and 
effectively  resolved,  and  the  subsequent  Type 
A  test  history  for  Unit  2  shows  no 
containment  degradation-related  failures,  a 
one-time  increase  of  the  test  interval  does  not 
lead  to  a  significant  probability  of  creating  a 
new  leakage  path  or  increased  leakage  rates. 

The  proposed  Technical  Specification 
change  is  administrative  and  eliminates  the 
redundancy  between  the  requirements  of 
Technical  Specification  4.6.1.2.8,  and  10  CFR 
part  50,  Appendix  J,  including  any  approved 
exemptions  to  Appendix  J.  It  does  not,  in 
itself,  change  a  safety  limit,  a  Limiting 
Condition  for  Operation,  or  a  surveillance 
requirement  on  equipment  required  to 
operate  the  plant.  The  NRC  must  approve  any 
proposed  change  or  exemption  to  Appendix 
j,  paragraph  ni.D.l.(a)  prior  to 
implementation.  As  the  proposed  change 
does  not  affect  the  Type  A  test  acceptance 
criteria,  the  margin  of  safety  inherent  in 
existing  accident  analyses  is  maintained. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Although  the  licensee  has  included  an 
evaluation  of  a  proposed  exemption  to 
10  CFR  pait  50,  Appendix  J. 
requirements  in  the  above 
determination  of  no  significant  hazards 
consideration,  only  the  part  related  to 
the  amendment  is  pertinent  to  this 
notice  of  proposed  amendment.  The 
exemption  request  will  be  considered  as 
a  separate  matter  on  its  own  merits.  The 
NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 


the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Bralflch,  Division  of  Freedom 
of  hiformation  tmd  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  FUnt  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  7, 1995.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  tlie 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Calvert 
County  Library,  Prince  Frederick, 
Maryland  20678.  If  a  request  for  a 
hearing  or  petition  for  leave  to  inter\'ene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  requiring  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact. 

Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
fmal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Ledyard 
B.  Marsh:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  seiit  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Jay  E.  Silbert,  Esquire, 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  24,  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  pubhc  document  room  located  at 
the  Calvert  Coxmty  Library,  Prince 
Frederick.  Maryland  20678. 


Dated  at  Rockville,  Maryland  this  1st  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald. 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Regulation. 
(FR  Doc.  95-5611  Filed  3-7-95;  8:45  am) 
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[Docket  Nos.  50-369  and  50-370] 

Duke  Power  Co.;  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
IHazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

The  proposed  amendments  would 
revise  "Technical  Specifications  (TS) 
3.8.2.1  and  3.8.3.1  to  allow  installation 
of  a  modification  to  replace  the  battery, 
main  and  tie  breakers  in  response  to  an 
Electrical  Distribution  Systems 
Functional  Inspection  (EDSFI), 
conducted  by  the  NRC  in  July  1991.  The 
existing  breaker  arrangement  could 
result  in  a  trip  of  both  the  battery  and 
main  breakers  if  a  fault  occurs  on  one 
of  the  125  VDC  panelboards.  The 
licensee  committed  to  have  these 
breakers  replaced  in  1995  with  a  better 
coordinated  design  to  eliminate  the 
concern. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
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hazards  consideration,  which  is 
presented  below: 

Criterion  1 

Operation  of  the  facility  in  accordance 
with  the  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  At  no  point  during  this 
temporary  modiHcation  is  power  lost  to  the 
DC  and  AC  panelboards.  A  normal  plant 
procedure  is  used  to  transfer  power  for  the 
AC  panelboards  back  and  forth  between  their 
inverters  and  their  alternate  regulated  AC 
power  supplies  (IKRP  and  2KRP).  All  inputs 
to  the  DC  channel  trouble  alarm  except  those 
from  the  associated  DC  and  AC  panelboard 
undervoltage  relays  will  be  blocked  during 
the  112  hour  temporary  modification  period 
so  that  an  undervoltage  condition  on  any  of 
the  DC  and  AC  panelboards  this  period  will 
he  detected  immediately.  Temporary  cabling 
will  satisfy  cable  separation  criteria. 
Temporary  cables  and  breakers  meet  all 
applicable  safety  class  IE  and  seismic 
requirements.  There  will  be  no  degradation 
of  distribution  centers  and  panelboards  as  a 
result  of  temporary  breakers  being  installed 
in  them. 

Criterion  2 

Op)eration  of  the  facility  in  accordance 
with  the  requested  amendments  will  not 
create  the  f>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  TS 
changes  will  not  create  the  possibility  for  an 
accident  or  malfunction  of  a  different  type 
that  any  previously  evaluated.  No  new  failure 
modes  are  being  created  by  the  proposed  TS 
changes. 

Criterion  3 

Operation  of  the  facility  in  accordance 
with  the  requested  amendments  will  not 
involve  a  signiHcant  reduction  in  a  margin  of 
safety.  The  proposed  TS  changes  will  not 
reduce  the  margin  of  safety  as  described  in 
the  bases  for  any  Technical  Specifications. 
The  bases  for  Tech.  Specs.  3/4.8.2  and  3/4.8.3 
(minimum  specified  independent  and 
redundant  A.C.  and  D.C.  power  sources  and 
distribution  systems  to  supple  safety-related 
equipment  for  safe  shutdown  and  mitigation/ 
control  of  accident  conditions)  will  not  be 
impacted  by  these  proposed  TS  changes.  The 
proposed  TS  changes  will  not  reduce  the 
margin  of  safety  since  the  tempordry  cables 
and  breakers  meet  all  applicable  safety  class 
IE  and  seismic  requirements.  The  use  of 
temporary  cables  and  breakers  to  facilitate 
the  de-enorgization  of  a  vital  bus  and 
connection  of  its  loads  to  its  same  train  vital 
bus  for  breaker  replacement  does  not 
technically  violate  the  applicable  technical 
specifications  since  the  intent  of  these 
technical  specifications  is  to  have 
uninterrupted  power  to  the  loads  normally 
connected  to  this  de-energized  bus. 
Instrumentation  during  the  temporary 
modification  period  remains  valid  to 
immediately  detect  an  undervoltage 
condition  in  the  affected  DC  and  AC 
panellxsards. 

Based  on  the  preceding  analyses.  Duke 
Power  concludes  that  the  requested 


amendments  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
Eimendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Nonnally.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  orcur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S, 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  7, 1995.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Atkins 
Library,  University  of  North  Carolina. 
Charlotte  (UNCC  Station),  North 
Carolina.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  (he  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to. 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examines 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 


following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
data  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  Mr.  Albert  Carr.  Duke 
Power  Company.  422  South  Church 
Street.  Charlotte,  North  Carolina, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  23,  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Atkins  Library,  University  of  North 
Carolina,  Charlotte  (UNCC  Station), 
North  Carolina. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Senior  Project  Manager,  Project  Directorate 
11-3,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
jFR  Doc.  95-5610  Filed  3-7-95:  8:45  am] 

BILLING  CODE  7$90-01-M 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Co.;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Philadelphia 
Electric  Company  (the  licensee)  to 
withdraw  its  August  25,  1993, 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  NPF-39 
and  NPF-85,  for  the  Limerick 
Generating  Station.  Units  1  and  2, 
respectively,  located  in  Montgomery 
County,  Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  Technical  Specification 
Surveillance  Requirement  4.5.1  to 
reduce  the  frequency  for  venting  the 
Emergency  Core  Cooling  System  (ECCS) 


piping  from  once  every  31  days  to  once 
every  6  months. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  29, 
1993  (58  FR  50972).  However,  by  letter 
dated  December  21, 1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  25,  1993,  and 
the  licensee's  letter  dated  December  21. 
1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Pottstown  Public  Libran', 
500  High  Street,  Pottstown, 
Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  this  21st  dav 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi, 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — 1/11.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-5614  Filed  3-7-95:  8:45  am] 

BILLING  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35422;  File  No.  SR-BSE- 
95-05] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Notice  of  Filing 
of  Proposed  Rule  Change  Relating  to 
Implementation  of  a  Three-Day 
Settlement  Standard 

February  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
February  21,  1995,  the  Boston  Stock 
Exchange.  Incorporated  ("BSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  BSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

BSE  proposes  to  modify  its  rules  to 
implement  a  three  business  day 
settlement  standard  for  securities 
transactions. 


I15U.S.C  78s(b)(l)(1988). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  BSE 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  BSE  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  6, 1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act 
which  establishes  three  business  days 
after  the  trade  date  ("T+3")  instead  of 
five  business  days  {"T+5")  as  the 
standard  settlement  cycle  for  most 
securities  transactions.^  The  rule  will 
become  effective  June  7, 1995.3 

The  proposed  rule  change  will  amend 
BSE's  definitions  of  transactions 
nominated  as  "Regular  Way,"  "Buyer's 
or  Seller's  Option,"  and  "Next  Day" 
contained  in  Chapter  II,  Section  6  of 
BSE's  rules  and  will  amend  Chapter  X. 
Section  1  of  BSE  rules  regarding  the 
settlement  of  "Cash  and  Ex-Dividend 
Transactions."  Under  the  proposed  rule 
change,  regular  way  settlement  will 
occur  on  the  third  business  day  after  the 
trade,  and  buyer's  or  seller's  option 
trades  will  settle  between  four  business 
days  and  180  days  following  the 
contract  date  except  that  BSE  may 
provide  otherwise  in  specific  issues  or 
classes  of  securities.  Next  day  trades 
will  be  able  to  settle  on  the  first  or 
second  business  day  following  the  date 
of  the  contract.  Securities  will  trade 
without  (i.e.,  "ex")  any  dividend,  right, 
or  privilege  on  the  second  full  business 
day  preceding  the  record  date  except 
that  when  the  record  date  is  on  a 
holiday  the  securities  will  trade  "ex"  on 
the  third  preceding  full  business  day. 

The  proposed  rule  change  also 
amends  Chapter  XV.  Section  14  of  BSE 
rules,  "Claims  and  Reports  against 
Specialist."  This  proposed  change  will 
shorten  the  time  periods  in  which 
members  can  file  claims  of  erroneous  or 
omitted  transactions  against  specialists. 
Claims  regarding  lack  of  a  comparison 
of  a  reported  transaction  will  have  to  be 
made  within  three  days  of  the  original 


trade  date  of  five  days  to  comport  with 
the  changes  in  the  settlement  cycle. 
Claims  regarding  the  omissions  of 
reports  and  erroneous  trade 
comparisons  will  have  to  be  made 
within  five  business  days  instead  of  ten 
business  days.  The  latter  changes  still 
will  exceed  the  settlement  cycle; 
however,  they  will  exceed  the 
settlement  cycle  by  only  two  days 
instead  of  five  thus  reducing  the  risk 
associated  vdth  such  claims.  Finally, 
Chapter  XXVIII.  subparagraph  (4) 
requires  that  customers  provide  their 
agent  instructions  within  certain  time 
frames  for  delivery  versus  payment  and 
receipt  versus  payment  transactions. 
The  time  frames  contained  in 
subparagraph  (4)(i)  and  (ii)  will  be 
shortened  by  two  business  days. 

The  BSE's  implementation  of  this 
proposed  rule  change  will  be  consistent 
with  the  "T+3"  conversion  schedule 
which  the  National  Securities  Clearing 
Corporation  has  proposed  for  industry 
use.  The  schedule  is  as  follows: 


Settle- 

Trade date 

ment 
cycle 

Settlement  date 

June  2  Friday  ... 

5  day  ... 

June  9  Friday. 

June  5  Monday 

4  day  ... 

June  9  Friday. 

June  6  Tuesday 

4  day  ... 

June  12  Morv 
day. 

June  7  Wednes- 

3 day  ... 

June  12  Mon- 

day. 

day. 

UMI 


2  Securities  Exchange  Act  Release  No.  33023 
(October  6.  1993).  58  FR  52891. 

'Securities  Exchange  Act  Relea.sc  No.  34952 
(November  9.  1994).  59  FR  59137. 


If  the  Commission  determines  to  alter 
the  exemptions  currently  provided  in 
Rule  15c6-l,  BSE  may  need  to 
undertake  additional  rule  amendments. 
It  is  intended  that  the  proposed  rule 
change  will  become  effective  on  the 
same  date  as  Commission  Rule  15c6-l. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

BSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  tlie  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  BSE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
WasTiington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  BSE. 

All  submissions  should  refer  to  File 
No.  SR-BSE-95-05  and  should  be 
submitted  by  March  29,  1995. 

For  the  Commission  by  the  Division  of         j 
Market  Regulation,  pursuant  to  delegated 
authority.  ' 

Margaret  H.  McFarland,  ] 

Deputy  Secrtary. 

[FR  Doc.  95-5585  Filed  3-7-95;  8:45  am] 
BtLUNG  CODE  801(M>I-M 


[Release  No.  34-35430;  File  No.  SR-CBOE- 
94-48] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange. 
Inc.;  Order  Granting  Approval  to 
Proposed  Rule  Change  Relating  to  the 
Placement  of  CBOE  Memberships  Into 
Trusts 

March  1. 1995. 

I.  Introduction 

On  December  1, 1994.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
t9b-4  thereunder,^  a  proposed  rule 
change  to  adopt  new  Rule  3.25,  which 
would  enable  an  individual  CBOE 
member  to  place  his  membership  in 
trust  for  estate  planning  purposes, 
subject  to  certain  requirements. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35220  (Jan. 

II,  1995).  60  FR  3889  (Jan.  19. 1995).  No 
comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposals 

The  Exchange  proposes  to  adopt  new 
Rule  3.25.  which  would  permit 
individual  members  to  place  their 
memberships  into  trusts  under  certain 
conditions.  The  proposed  rule  lays  out 
the  framework  of  a  permissible  trust  and 
imposes  substantive  as  well  as 
procedural  obligations  on  a  member 
transferring  his  membership  into  a  trust 
("trust  member"). 

The  proposed  rule  provides  the 
structure  of  a  trust  into  which  a  member 
may  transfer  his  membership.  A  trust 
member  must  be  the  sole  trustee  and 
sole  beneficiary  of  the  trust  during  his 
lifetime.  The  trust  member  must  remain 
personally  liable  for  all  obligations  and 
liabilities  associated  with  the 
membership,  which  continues  to  be 
subject  to  the  rules  of  the  Exchange. 
Subject  to  the  collateral  deposit 
requirements  of  Rule  3.14(c),  a 
membership  in  trust  may  be  transferred 
during  the  lifetime  of  the  trust  member 
or  at  his  death  to  an  eligible  family 
member  who  is  approved  for  Exchange 
membership  in  accordance  with  Rule 
3.14(c)(1)  or  during  the  hfetime  of  the 
trust  member  to  a  member  organization 
in  accordance  with  Rule  3.14(c)(3).  A 
membership  in  trust  may  also  be 
transferred  back  to  the  trust  member  to 
be  held  directly  and  not  in  a  trust. 


The  proposed  rule  imposes 
substantive  obligations  on  a  member 
who  seeks  to  transfer  his  membership 
by  requiring  that  certain  terms  be 
included  in  the  trust  agreement. 
Specifically,  a  member's  trust  agreement 
must  provide  for  a  successor  trustee  for 
the  purpose  of  transferring  the 
membership  in  the  event  of  the  trust 
member's  death,  legal  incompetence,  or 
any  other  condition  that  substantially 
impairs  the  member's  ability  to  transact 
ordinary  business.'  A  legally  qualified 
individual  or  institution  may  be 
appointed  as  successor  trustee  for  this 
purpose.*  A  trust  agreement  also  may 
provide  thf  successor  trustee  with  the 
authority  to  continue  holding  the 
membership  in  trust  for  the  benefit  of  a 
trust  member  during  any  period  of  his 
legal  incompetency  or  disability  as  long 
as  the  membership  is  leased  during  that 
period  in  accordance  with  Rule  3.16(b) 
In  addition,  the  proposed  rule  requires 
trust  agreements  to  exempt  the 
Exchange  fi^m  liability  for  any  actions 
or  inactions  of  the  trust  member  or  any 
successor  trustee  with  respect  to  the 
administration  of  the  trust  or  the 
management  of  the  trust  assets. 

The  proposed  rule  also  contains 
procedural  requirements  in  placing  a 
membership  in  trust.  The  proposed  rule 
requires  an  individual  member  who 
seeks  to  transfer  his  membership  into  a 
trust  to  provide  the  Exchange  with  a 
copy  of  the  trust  agreement  with  a 
certification  by  the  attorney  who 
prepared  the  agreement  stating  that  it 
conforms  to  the  requirements  of 
proposed  Rule  3.25.  The  Exchange 
reserves  a  right  to  disapprove  the 
transfer  if  it  finds  that  the  trust 
agreement  does  not  meet  the 
requirements  of  the  proposed  rule.  The 
Exchange  will  provide  a  member  with  a 
written  notification  if  the  proposed 
transfer  is  disapproved. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 


'  15  U.S.C.  78s(bKl)  (1988). 
•17C:FR240.19b-4(1994). 


'  A  physician  who  has  personally  examined  or 
treated  the  trust  member  must  certify  in  UTiting  th^t 
the  tnist  member  has  become  disabled. 

*The  successor  trustee  must  transfer  the 
membership  in  accordance  with  the  rules  of  the 
Exchange  and  subject  to  the  right  of  the  Exchange 
to  offer  the  membership  for  sale  in  accordance  with 
Rule3.14(b)(ll. 

"^5  U.S.C.  78f(b)  (1988). 


exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  firaudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
new  proposed  Rule  3.25  achieves  a     ~ 
reasonable  balance  between  the 
Exchange's  interest  in  providing 
members  with  the  flexibility  to  plan 
their  estate  and  its  interest  in  regulating 
and  protecting  its  membership.  Under 
proposed  Rule  3.25,  a  member  may 
transfer  his  membership  to  a  trust 
provided  that  the  trust  agreement 
contains  certain  provisions  relating  to 
(1)  the  applicable  procedures  to.-  a 
subsequent  transfer  of  the  membership 
contained  in  the  trust  and  (2)  the 
exclusion  of  the  CBOE  fi-om  liability  for 
certain  trust  actions  or  omissions. 

Moreover,  the  trust  agreement  must  be 
submitted  to  the  Exchange  for  review 
and  such  trust  agreement  can  be 
disapproved  by  written  notice  to  a 
member  if  it  fails  to  meet  the  above 
conditions  or  other  requirements 
imposed  by  the  proposed  rule.  The 
Commission  believes  that  these 
conditions  are  an  appropriate  means  of 
addressing  the  unique  concerns  in 
maintaining  and/or  transferring  an 
exchange  membership  that  is  held  in 
trust  form.  The  proposed  rule  change 
does  not  affect  the  substantive 
requirements  and  duties  of  a  member 
whose  interest  is  held  in  trust.  In 
particular,  a  "trust  member"  shall 
remain  personally  responsible  for  all 
obligations  and  liabilities  associated 
with  the  membership  and  its  use,  and 
the  membership  will  remain  subject  to 
all  of  the  rules  of  the  CBOE.  Overall, 
this  approach  allows  the  Exchange  to 
provide  members  with  useful,  but 
appropriately  controlled  estate  planning 
flexibility. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.«'  that  the 
proposed  rule  change  (SR-CBOE-94- 
48)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-5579  Filed  3-7-95:  8:45  am) 
BILLING  CODE  8010-01-M 


••15U.S.C78s(b)(2)(1968). 

'  17  CFK  20O.3O-3(a)(12)  (1994). 
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[Release  No.  34-35431;  File  No.  SR-CHX- 
95-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Chicago  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  a  Pilot  Program  for 
Stopped  Orders  in  Minimum  Variation 
Markets 

March  1, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
8.  1995.  the  Chicago  Stock  Exchange,  ' 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  CHX  has 
requested  accelerated  approval  of  the 
proposal.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  orSubstance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  e.xtend  the 
pilot  program  for  stopped  orders  in 
minimum  variation  markets  for  an 
additional  four  (4)  month  period.  This  is 
the  fourth  requested  extension  of  the 
pilot,  originally  approved  on  January  14, 
1992.^  The  first  requested  extension  of 
the  pilot  was  approved  on  March  10. 
1993. ••  The  second  requested  extension 
of  the  pilot  was  approved  on  Jime  11, 
1993.'  The  third  requested  extension  of 
the  pilot  was  approved  on  March  21, 
1994.^  The  pilot  program  is  set  to  expire 
on  March  21, 1995.  The  Exchange  has 
submitted  its  current  monitoring  report 
under  separate  cover.  The  report  covers 
the  period  December  20,  1994  through 
January  20, 1995  and  includes  detailed 
data  for  January  4, 1995. 


UMI 


'15U.S.C.  78s(b)(l)  (1988). 

» 17  CFR  240.196-4(1991). 

3  See  Securities  Exchange  Act  Release  No.  30189 
(January  14,  1992).  57  FR  2621  (January  22,  1992) 
(File  No.  SR-MSE-41-10)  ("1992  Approval 
Order"). 

*See  Securities  Exchange  Act  Release  No.  31975 
(March  10.  1993).  58  FR  14230  (March  16,  1993) 
(File  No.  SR-MSE-93-K)4)  ("March  1993  Approval 
Order"). 

'See  Securities  Exchange  Act  Release  No.  32457 
(June  11,  1993).  58  FR  33681  (June  18.  1993)  (File 
No.  SR-MSE-93-14)  ("June  1993  Approval  Order"). 

•See  Securities  Exchange  Act  Release  No.  33790 
(March  21.  1994).  59  FR  14434  (March  28.  1994) 
(File  No.  SR-CHX-93-30)  ("1994  Approval 
Order"). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  pilot  program 
implemented  to  establish  a  procedure 
regarding  the  execution  of  "stopped" 
market  orders  in  minimum  variation 
markets  (usually  an  Veth  spread  market). 
In  1992,  the  Exchange  adopted 
interpretation  and  policy  .03  to  Rule  37 
of  Article  XX.  on  a  pilot  basis,  to  permit 
stopped  market  orders  in  minimum 
variation  markets.^  Prior  to  the  pilot 
program,  no  Exchange  rule  required 
specialists  to  grant  stops  in  minimum 
variation  markets  if  an  out-of-range 
execution  would  result.  While  the 
Exchange  has  a  policy  regarding  the 
execution  of  stopped  market  orders 
generally,  the  Exchange  believes  it  is 
necessary  to  establish  a  separate  policy 
for  executing  stopped  market  orders 
when  there  is  a  minimum  variation 
market. 

The  Exchange's  general  policy 
regarding  the  execution  of  stopped 
orders  is  to  execution  them  based  on  the 
next  primary  market  sale.  If  this  policy 
were  used  in  a  minimum  variation 
market,  it  would  cause  the  anomalous 
resuh  of  requiring  the  execution  of  all 
pre-existing  orders,  even  if  those  orders 
are  not  otherwise  entitled  to  be  filled.* 


'See  1992  Approval  Order,  supra,  note  3. 

"For  example,  assume  the  market  in  ABC  stock 
is  20-20  Ve;  50  x  50  with  V»th  being  out  of  range. 
A  customer  places  an  order  with  the  Exchange 
specialist  to  buy  100  shares  of  ABC  at  the  market, 
and  a  stop  is  effected.  The  order  is  stopped  at  20  V», 
and  the  Exchange  specialist  includes  the  order  in 
his  or  her  quote  by  bidding  the  100  shares  at  20. 
If  the  next  sale  on  the  primary  market  is  for  100 
shares  at  20.  adopting  the  Exchange's  existing 
general  policy  to  minimum  variation  markets  would 
require  the  specialist  to  execute  the  stopped  market 
order  at  20.  However,  because  the  stopped  market 
order  does  not  have  time  or  price  priority,  its 
execution  would  trigger  the  requirement  for  the 
Exchange  specialist  to  execute  all  pre-existing  bids 
(in  this  case,  5,000  shares)  based  on  the  Exchange's 


The  Exchange's  proposed  policy 
would  prevent  unintended  results  by 
continuing  a  pilot  program,  established 
in  1992.  for  stopped  market  orders  in 
minimum  variation  markets.^ 
Specifically,  the  pilot  program  would 
require  the  execution  of  stopped  market 
orders  in  minimum  variation  markets 
after  a  transaction  takes  place  on  the 
primary  market  at  the  stopped  price  or 
worse  (higher  for  buy  orders  and  lower 
for  sell  orders),  or  after  the  applicable 
Exchange  share  volume  is  exhausted.  In 
no  event  would  a  stopped  order  be 
executed  at  a  price  inferior  to  the 
stopped  price.'"  In  the  Exchange's  view, 
the  proposed  policy  would  continue  to 
benefit  customers  because  they  might 
receive  a  better  price  than  the  stop 
price,  yet  it  also  protects  Exchange 
specialists  by  eliminating  their  exposure 
to  executing  potentially  large  amounts 
of  pre-existing  bids  or  offers  when  such 
executions  would  otherwise  not  be 
required  under  Exchange  rules. 

2.  Statutory  Basis 

The  Proposed  rule  change  is 
consistent  with  Section  6(b)  (5)  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 


rules  of  priority  and  precedence.  This  is  so  even 
though  the  pre-existing  bids  were  not  otherwise 
entitled  to  be  filled. 

In  the  above  example.  Exchange  Rule  37  (Article 
XX)  requires  the  Exchange  specialist  to  fill  orders 
at  the  limit  price  only  if  such  orders  would  have 
been  filled  had  they  been  transmitted  to  the  primary 
market.  Therefore,  the  100  share  print  at  20  in  the 
primarj'  market  would  cau.se  at  most  100  of  the 
5,000  share  limit  order  to  be  filled  on  the  Exchange. 
However,  the  Exchange's  general  policy  regarding 
stopped  orders,  if  applied  to  minimum  variation 
markets,  would  require  the  100  share  stopped 
market  order  to  be  filled,  and,  as  a  result,  all  pre- 
existing bids  at  the  same  price  to  be  filled  in 
accordance  with  Exchange  Rule  16  (Article  XX). 

''See  1992  Approval  Order,  supra,  note  3. 

'"Exchange  Rule  28  (Article  XX)  states. 

An  agreement  by  a  member  or  member 
organization  to  "stop"  securities  at  a  specified  price 
shall  constitute  a  guarantee  of  the  purchase  or  sale 
by  him  or  it  of  the  securities  at  the  price  or  its 
equivalent  in  the  amount  specified.  If  an  order  is 
executed  at  a  less  favorable  price  than  that  agreed 
upon,  the  member  or  member  organization  which 
agreed  to  stop  the  securities  shall  be  liable  for  an 
adjustment  of  the  differences  between  the  two 
prices. 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-04 
and  should  be  submitted  by  March  29. 
1995 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tlie 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
Section  6(b)(5) "  and  Section  11(b)  '^  of 
the  Act.  The  Commission  believes  that 
proposed  interpretation  and  policy  .03 
to  Rule  37  should  further  the  objectives 
of  Section  6(b)(5)  and  Section  11(b) 
through  pilot  program  procedures 
designed  to  allow  stops,  in  minimum 
variation  markets,  under  limited 
circumstances  that  offer  primary  market 
price  protection  for  customers  whose 
orders  are  granted  stops,  while  still 
adhering  to  traditional  auction  market 
rules  of  priority  and  precedence.'^ 

In  its  orders  approving  the  pilot 
procedures.'*  the  Commission  asked  the 
CHX  to  study  the  effects  of  stopping 
stock  in  a  minimum  variation  market. 
Specifically,  the  Commission  requested 
information  on  (1)  the  percentage  of 


"  15  U.S.C.  78f  (19881. 

"15U.S.C.78f(1988). 

"For  a  description  of  CHX  procedures  for 
stopping  stock  in  minimum  variation  markets,  and 
of  the  Commission's  rationale  for  approving  those 
procedures  on  a  pilot  basis,  fee  1992  Approval 
Order,  supra,  note  3.  The  discussion  in  the 
aforementioned  order  is  incorporated  by  reference 
into  this  order. 

"See  .Tupro.  notes  3-6. 


orders  which  received  an  out-of-range 
execution  despite  having  been  stopped: 
(2)  whether  limit  orders  on  either  side 
of  the  specialist's  book  were  bypassed 
due  to  the  execution  of  stopped  orders 
at  a  better  price  (and  to  this  end.  the 
Commission  requested  that  the  CHX 
conduct  a  one-day  review  of  all  book 
orders  in  the  five  stocks  receiving  the 
greatest  number  of  stops);  and  (3) 
specialist  compliance  with  the  pilot 
program's  procedures. 

The  Exchange  has  submitted  to  the 
Commission  several  monitoring  reports 
regarding  its  proposed  interpretation  of 
Rule  37.  The  Commission  believes  that, 
although  these  monitoring  reports 
provide  certain  useful  information 
concerning  the  operation  of  the  pilot 
program,  the  Commission  must  conduct 
further  analysis  of  the  CHX  data  and,  in 
particular,  of  the  rule's  impact  on  Umit 
orders  on  the  specialist's  book  before  it 
can  consider  permanent  approval 
thereof.  To  allow  the  Commission  fairly 
and  comprehensively  to  evaluate  the 
CHX's  use  of  its  pilot  procedures, 
without  compromising  the  benefit  that 
investors  might  receive  under  Rule  37, 
as  amended,  the  Commission  believes 
that  it  is  reasonable  to  extend  the  pilot 
program  until  July  21. 1995. 

First,  the  Exchange's  latest  monito.nng 
report  indicates  that  relatively  few 
orders  received  an  out-of-range 
execution  despite  having  been  stopped 
and.  thus,  did  not  benefit  from  the  CHX 
proposal. 's  The  Commission  believes 
that  the  pilot  procedures  provide  a 
benefit  to  certain  investors  by  offering 
primary  market  price  protection  to 
customers  whose  orders  are  granted 
stops  in  minimum  variation  markets. 
According  to  the  CHX  report,  moreover, 
virtually  all  stopped  orders  were  for 
2,000  shares  or  less.  In  this  respect,  the 
proposed  amendments  should  mainly 


"The  Commission  notes  that  this  pilot  program 
is  intended  to  prevent  orders  from  being  executed 
outside  the  primary  market  range  for  the  day  (i.e., 
from  establishing  a  new  high  or  new  low). 
Consistent  with  that  policy,  the  CHX  requires  the 
specialist  to  execute  stopped  stock  based  on  the 
next  primary  market  sale.  Specifically,  if  the  next 
sale  is  at  a  better  price,  the  stopped  stock  may. 
depending  on  the  depth  of  the  specialist's  limit 
order  book  at  that  price,  receive  price  improvement. 
However.  If  the  next  primary  market  sale  is  at  the 
stop  price  (or  worse),  the  order  can  receive  the  stop 
price.  If  an  order  is  executed  at  the  stop  price 
because  the  next  sale  creates  a  new  primary  market 
range,  t'he  pilot  program  may  still  have  provided  a 
benefit  to  investors,  by  preventing  what  would  have 
been  an  out-of-range  execution. 

Conversely,  an  order  may  not  benefit  from  the 
CHX  proposal  if,  despite  having  been  stopped,  it 
uhimately  receives  an  out-of-range  execution.  In  a 
minimum  variation  market,  this  can  occur  if.  by  the 
close,  (1)  the  primary  market  has  not  traded  at  the 
slop  price  and  (2)  all  pre-existing  limit  orders  on 
the  CHX  specialist's  book  at  the  better  price  have 
not  been  executed. 


affect  small  public  customer  orders, 
which  the  Commission  envisioned 
could  most  benefit  from  professional 
handling  by  the  specialist. 

Second,  the  CHX  does  not  appear  to 
believe  that  its  proposed  policy 
significantly  disadvantages  customer 
limit  orders  existing  on  the  specialist's 
book.'o  This  conclusion  is  based  on  the 
Exchange's  analysis  of  limit  orders  on 
the  opposite  side  of  the  market  at  the 
time  a  stop  was  granted  pursuant  to  the 
pilot  program.  As  part  of  its  analysis 
(which  included  a  one-day  review  of  the 
five  stocks  receiving  the  greatest  number 
of  stops),  the  CHX  determined  how 
often  book  orders  which  might  have 
been  entitled  to  an  execution  had  the 
order  not  been  stopped,  in  fact,  were 
executed  at  their  limit  price  by  the  close 
of  the  day's  trading.  In  addition  to 
aggregated  data,  the  Exchange  provided 
a  detailed  breakdown  of  the  dippiisition 
of  each  order. 

The  Commission  historically  has  been 
concerned  that  book  orders  may  be 
bypassed  when  stock  is  stopped, 
especially  in  a  minimum  variation 
market."^  Based  on  the  CHX's  prior 
experience,  the  Commission  did  not 
have  sufficient  grounds  to  conclude  that 
this  long-standing  concern  had  been 
alleviated.  The  Commission 
acknowledges,  however,  that  the  CHX's 
latest  monitoring  reports  provide  new 
information  on  this  aspect  of  the  pilot 
program.  As  a  result,  the  Commission 
finds  that  additional  time  is  necessary 
for  the  Commission  to  review  such 
information  and  to  ensure  that  Rule  37, 
as  amended,  does  not  harm  public 
customers  with  limit  orders  on  the 
specialist's  book. 

As  for  book  orders  on  the  same  side 
of  the  market  as  the  stopped  stock,  the 
Commission  believes  that  the  proposed 
requirements  make  it  unlikely  that  these 
limit  orders  would  be  bypassed.  Under 
the  Exchange's  pilot  procedures,  a 
stopped  order  can  receive  price 
improvement  only  if  all  preexisting 
CHX  share  volume  at  that  price  has  been 
exhausted. 

As  for  the  pilot  program's  effect  on 
limit  orders  on  the  same  side  of  the 
market  as  the  stopped  stock,  the  CHX 
report  suggests  that  a  substantial 
majority  of  limit  orders  at  the  bid  (for 


"■  When  stock  is  slopped.  tx>ok  ordera  on  the 
opposite  side  of  the  market  that  are  entitled  to 
immediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  an  improved  price, 
limit  orders  at  the  stop  price  are  bypassed  and.  if 
the  market  turns  away  from  that  limit,  may  never 
be  executed. 

"  See,  e.g.,  SEC.  Report  of  the  Special  Study  of 
the  Securities  Markets  of  the  Securities  and 
Exchange  Conuni&sion.  H.R.  Doc.  No.  95.  88th 
Cong..  Ist  Sess.  Pt  2  (1963).  Commiuion.  H.R.  Doc 
No.  95.  Bath  Cong.,  Ist  Sess.  Pt.  2  (1963). 
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stopped  buy  orders)  or  offer  (for  .stopped 
sell  orders)  with  time  priority  were 
executed  by  the  close.  The  Commission 
recognizes  the  unintended 
consequences  that  can  arise  from  the 
interplay  between  a  regional  e.xchange's 
price  protection  rules  and  its  procedures 
for  stopping  stock.'"  In  the 
Commission's  opinion,  the  CHX  data 
suggests  that  stopped  stock  generally 
has  been  executed  in  accordance  with 
traditional  auction  market  principles. 

Finally,  the  CHX  has  responded  to  the 
Commission's  questions  about 
compliance  with  the  pilot  program 
procedures;  at  this  time,  the  Exchange 
staff  is  not  aware  of  any  market 
surveillance  investigations  or  customer 
complaints  relating  to  the  practice  of 
stopping  stock  in  minimum  variation 
markets.'"  In  the  event,  however,  that 
the  CHX  identifies  any  instances  of 
specialist  noncompliance  with  the  pilot 
procedures,  the  Commission  would 
expect  the  Exchange  to  take  appropriate 
action  in  response. 

During  the  pilot  extension,  the 
Commission  requests  that  the  Exchange 
continue  to  monitor  the  effects  of 
stopping  stock  in  a  minimum  variation 
market  and  to  provide  additional 
information  where  appropriate.  In 
addition,  if  the  Exchange  determines  to 
request  permanent  approval  of  the  pilot 
program  or  an  extension  thereof  beyond 
July  21.  1995,  the  CHX  should  submit  to 
the  Commission  a  proposed  rule  change 
by  April  15, 1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission. 2u 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ^'  that  the  proposed 
rule  change  (SR-CHX-95-04)  is  hereby 
approved  on  a  pilot  basis  until  July  21, 
1995. 
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'"Sf^  supra,  note  8  and  accompanying  text. 

'■'Telephone  coiivcrsdlion  between  David  T. 
Rusoff,  Foley  *  Lardner,  and  Beth  A.  Stekler, 
.Attorney.  Divi.sion  of  Mjrket  Regulutian.  SEC.  on 
February  28.  1995. 

•"•No  comments  were  received  in  connection  with 
the  proposed  rule  change  which  implemented  these 
procedures.  See  1992  Approval  Order,  supra,  note 
4. 

=  '15i;.S.C.  78s(b)(2)(1988). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''- 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  95-5578  Filed  .3-7-95;  8:45  ami 

BILLING  CODE  8010-01-M 

(Release  No.  34-35427;  File  No.  SR-MSRB- 

94-10] 

Self-Regulatory  Organization;  The 
Municipal  Securities  Rulemaking 
Board;  Order  Approving  Proposed 
Rule  Change  Establishing  Three 
Business  Day  Settlement  Time  Frame 

February  28,  1995. 

On  August  9,  1994,  the  Municipal 
Securities  Rulemaking  Board  ("•MSRB") 
submitted  a  proposed  rule  change  to  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  Notice  of  the  proposal 
appeeu-ed  in  the  Federal  Register  on 
August  24, 1994.^  The  Commission 
received  four  comment  letters.^  This 
order  approves  the  proposal. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  establish  three  business 
days  after  execution  of  a  trade  ("T+3") 
as  the  standard  settlement  time  frame 
for  transactions  in  municipal  securities. 
The  proposal  conforms  the  standard 
settlement  time  frame  for  municipal 
transactions  to  that  for  most  other  equity 
and  debt  securities  transactions. ■» 
Currently,  regular-way  settlement  is 
defined  as  five  business  days  ("T+5")  in 


"  17  CFR  200.3O-3(a)(12)  (1991 ). 
'  15  U.S.C.  7as(b)  (1088). 
'Securities  Exchange  Act  Rflcdse  No.  34ri41 
(August  17.  1994).  59  FR  43603. 

^  Letters  from  R.N.  Dillinghiim  to  Commissioners. 
t:ommission  (September  12,  1994):  Sarah  A.  Miller. 
.Senior  Government  Relations  Counsel.  Tru.st  and 
Securities.  American  Bankers  .Association,  to 
Jonathan  G.  Katz,  Secretary.  Commission 
(September  14,  1994);  P.  Howard  F.delsiein, 
Pre.sident.  Electronic  Settlement  Group,  Thomson 
Trading  Services.  Inc.  (A  Thomson  Financial 
Ser\itcs  Company),  to  Jonathan  G.  Katz,  Secretary. 
Commission  (September  16.  1994);  and  Diane  M. 
Butler.  Director— Operations  &  Fund  Custody. 
Investment  Company  Institute,  to  |nnathdn  G.  Katz, 
.Secretary,  Commission  (September  22,  1994).  In 
addition,  the  MSRB  received  six  comment  letters 
prior  to  filing  the  proposed  rule  change  with  the 
Commission.  See  infm  note  7. 

*On  October  6.  1993.  the  Commission  adopted 
Rule  15C6-1  under  the  Act  which  establishes  T+3 
iis  the  standard  settlement  cycle  for  most  broker- 
ilcdier  tran.sactions.  Rule  15cb-l  does  not  apply  to 
transactions  in  municipal  securities.  While 
municipal  securities  were  specifically  exempt  from 
the  scope  of  the  rule,  the  Commission  stated  its 
expectation  that  the  MSRB  would  take  the  lead  in 
moving  municipal  securities  to  a  T*3  settlement 
time  h-ame.  Securities  Exchange  Act  Release  No. 
33023  (October  6,  1993).  58  FR  52891. 


MSRB  rules  G-12  ("Uniform  Practice") 
and  G-15  ("Confirmation,  Clearance 
and  Settlement  Transactions  with 
Customers  ").  The  proposed  rule  chanj^e 
will  be  effective  on  June  7,  1995,  the 
same  day  as  the  Commission's  Rule 
IScR-l.** 

The  proposed  rule  change  allows 
alternate  settlement  time  frames  for 
municipal  securities  transactions  in  tht? 
secondary  market  by  agreement  of  thi; 
parties  at  the  time  of  each  individual 
transaction.  Thus,  broker-dealers  niav 
not  use  .standing  instructions  or  master 
agreements  to  retain  T+5  settlemiMit  ;is 
a  standard  practice. 

The  proposed  rule  change  does  not 
alter  the  current  practice  with  respect  to 
"when,  as  and  if  issued"  transactions.'- 
Currently,  "whon.  as  and  if  issued" 
transactions  are  not  settled  in  five 
business  days  due  to  the  various  actions 
necessary  to  accomplish  settlement  witii 
the  issuer  of  municipal  securities. 
Therefore,  rule  G-12(b)  will  continue  lo 
provide  that  "when,  as  and  if  issued" 
transactions  will  settle  on  a  date  agreed 
to  by  both  parties  but  not  earlier  than 
the  fifth  day  following  the  date  the 
confirmation  indicating  the  final 
settlement  date  is  sent  or  the  sixth  dav 
following  the  date  the  confirmation 
indicating  the  final  settlement  date  is 
sent  for  transactions  between  a  niana,i;iT 
and  a  syndicate  member. 

The  proposed  rule  change  also  will 
amend  rule  G-15(d)(i)  relating  to 
institutional  customer  delivery 
instructions  on  delivery  versus  paynicnl 
or  receipt  versus  payment  ('OVT/RVI' ") 
settlements  to  reflect  a  T+3  rather  than 
T+5  settlement  cycle.  Pursuant  to  the 
amendment,  a  broker-dealer  must  obtain 
a  Hipresentation  from  a  customer  with 
DVIVRVP  privilege  that  the  customer 
will  deliver  instructions  to  its  agent 
with  respect  to  the  receipt  ordiilivery  ot 
the  securities  involved  in  the 
transaction  promptly  and  "in  a  manner 
to  assure  that  settlement  will  occur  on 
settlement  date."  The  MSRB  has  deleted 
references  to  specific  agent  instruct  inn 
time  frames. 

II.  Written  Comments 

In  addition  to  the  six  comment  letters 
the  MSRB  received  prior  to  the  filing  of 
its  proposal.^  the  Commission  receivi^d 


UMI 


■•  KuIp  I5r.&-1 .  as  adopted,  was  to  beioirn" 
flfei.tive  June  1.  1U95.  In  order  to  provide  lor  ,ii: 
ord(trly  and  ffficiiiiit  transition  f.'om  T+5  i.<;v:,'.r 
to  T+3  se!lii-i:ii-i;l.  the  Cloinmi.ssion  has  i.h.i.-;).;i',| 
effective  d.ile  of  Rule  ISrO-l  to  June  7.  199'i 
Securities  Exch;mge  ArX  Relea^se  No.  34952 
(November  9.  nK)4).  59  FR  59137. 

""When,  as  ami  if  issued"  tran.sactions  a.-i- 
transactions  in  municipal  securities  which  h.iM' 
yet  been  issued. 

'Lf Iters  f.'om  W.  Pat  Conners.  Connors  &  Co.. 
Im:.,  to  ludy  .Somerviile.  MSRB  (March  25.  19'i4 


four  comment  letters,  two  in  support." 
one  in  opposition.-'  and  one  suggesting 
that  additional  regulatory  changes  may 
be  necessary  to  implement  T+3 
settlement.'"  Supporters  cited  benefits 
such  as  reduction  in  market  risk  and 
liquidity  risk.  Thomson  Trading 
Services  ("Thomson")  suggested  an 
amendment  to  MSRB  rules  that  require 
use  of  a  registered  clearing  agency's 
facilities  for  automated  confirmations 
and  acknowledgments.  R.N.  Dillingham 
opposed  the  proposed  rule  change  and 
asserted  an  inability  on  the  part  of  retail 
investors  to  meet  settlement  obligations. 

Prior  to  fiUng  with  the  Commission, 
the  MSRB  received  six  letters 
commenting  on  T+3  settlement  for 
municipal  securities."  All  six 
commenters  are  small  retail  broker 
dealers  which  are  concerned  with  their 
ability  to  comply  with  the  proposal,  the 
proposal's  increased  economic  costs, 
and  its  effect  on  their  relationship  with 
individual  investors. 

ill.  Discussion 

As  discussed  below,  the  Commission 
believes  that  the  MSRB's  proposed  rule 
change  is  consistent  with  Sections  15B 
and  17Aof  the  Act.'-  By  adopting  a  T+3 
settlement  time  frame  for  municipal 
securities,  the  settlement  cycle  for 
municipal  securities  will  be  consistent 
with  the  settlement  cycle  for  most 
corporate  and  investment  company 
.securities.  Separate  settlement  cycles 
would  impose  umiecessary  cost  and 
operational  difficulties  on  industry' 
participants. '■'  As  more  fully  described 
in  the  'r+3  adopting  release,  the 
Commission  believes  that  faster  trade 
settlement  can  reduce  the  potential  for 
gridlock  and  foster  investor  confidence 
in  securities  markets  during  periods  of 
high  volume  and  price  volatility  by 
reducing  systemic  risk  and  liquidity  risk 


Steve  Harris,  Executive  Vice  President.  Golden 
Harris  Capital  Group.  Inc..  lo  David  Clapp. 
Chairman.  MSRB  (April  11.  1994):  Ronald  E.  Ott. 
I're.sident.  Davidson  Securities.  Inc..  to  )udy 
Somervillc.  MSRB  (May  10.  1994):  Roger  Spring.ite. 
Jr..  Springate  &  Company,  to  MSRB  (May  11.  1994): 
Frederick  Stoever.  President.  Stcievcr  Glass  &  Co.. 
to  C;hris  Taylor,  Executive  Dirticlor.  MSRB 
(undated);  and  Gene  ].  d'Ertole,  Executive  Vice 
President.  Wulff.  Hansen  &  Co.,  to  David  Clapp, 
Cihairman.  M.SRB  (June  9.  19941. 

"Letters  from  American  Bankers  .\ssociation  and 
Iii'.e.'.tment  Comjiany  Institute,  supra  note  3. 

"  Letter  from  R.N.  Dillingham,  supra  nole  3. 

'" Letter  from  Thomson  Trading  Scnices.  In( .. 
si.;:m  note  3. 

' '  Supra  note  7. 

'•15  II.S.C.  7BO-4  di;d  78q-l  (I9BH) 

'  'Ir.  its  comment  letter,  the  Ameriui:i  Banket.'- 
As,sociiiti(in  supported  the  rule  because,  among 
other  rea.>^ons.  settling  n:umcipal.  securities  on  a 
T+5  fwsis  while  .settling  most  other  s»«;uritius  on  a 
T+3  tiasis  which  require  operating  multiple 
settlement  systems,  which  will  1*  extremely 
l>.ifdt  (Ksome  and  tost'y. 


in  the  municipal  bond  market.'''  As  {he 
Investment  Company  Institute  noted  in 
its  comment  letter,  the  proposed  rule 
change  also  addresses  the  problems 
associated  with  a  mutual  fund's 
obligation  to  redeem  shares  daily  at  tlie 
fund's  net  asset  value  upon  request  by 
its  shareholders.'^ 

Thus,  the  Commission  believes  that 
the  proposed  rule  is  consistent  with 
Section  15B.  Section  15B,  among  other 
things,  requires  that  the  MSRB's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest."*  By  reducing  risk  in 
tlie  municipal  securities  market,  the 
proposed  rule  change  protects  investors 
and  the  public  interest.  By  eliminating 
the  burden  of  separate  settlement  cycles, 
the  proposal  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearing,  settling,  and  facilitating 
transactions  in  municipal  securities 
consistent  with  Section  15B. 

In  Section  17A,  Congress  set  forth  in 
its  findings  that  linking  all  clearance 
and  settlement  facilities  and  the 
development  of  uniform  standards  and 
procedures  for  clearance  and  settlement 
will  reduce  unnecessary  costs  and 
increase  the  protection  of  investors  and 
persons  facilitating  transactions  by  and 
acting  on  behalf  of  investors.'^  While 
municipal  securities  generally  are 
defined  as  exempt  securities  under  the 
Act.'"  municipal  securities  are 
specifically  included  for  purposes  of 
Section  17A  of  the  Act."'  By  shortening 
the  settlement  time  frame  for  municipal 


'■'  lly  reducing  the  settlement  time  frame  for 
municipal  securities  tran.sactions  from  five  business 
days  lo  three  business  days,  there  will  be  fewer 
unsettled  municii>al  securities  trades  subject  lo 
credit  and  market  risk  at  any  given  time,  and  there 
would  be  less  time  between  trade  execution  and 
settlement  for  the  value  of  those  trades  to 
deteriorate.  Sucii  risk  reduction  was  one  of  the 
major  rea-sons  the  Commission  adopted  Rule  15((>- 
l. 

'■■T+3  settlement  for  mutual  funds  could  create 
prol)lems  in  satisfying  redemption  requests, 
particularly  for  funds  such  as  municipal  tmnd 
mutual  funds  whose  portfolios  are  invested  largelv 
in  securities  that  are  not  subject  to  1+3.  The 
Investment  Company  Institute  states  "if  a  munici[Ml 
bond  mutual  fund  has  to  sell  portfolio  securities  to 
meet  redemptions,  it  might  be  unable  to  satisfy  its 
obligations  if  redemption  proceeds  has  to  be  paid 
to  redeeming  slureholders  within  three  days  w^ilc 
the  fiiiul  could  not  be  assured  of  receiving  the 
proceeds  from  selling  its  portfolio  securities  until 
two  days  later." 

"  15'lI.,<^.C78o-4(B)(2)(C)(1988). 

'•15  ll.S.C  78q-l(d)(l)(D)  (1988). 

'"15  U.S.C  78c(a)(12)(A)(ii)  (1988). 

'''ir.lI.S.C78ctaHl2)(B)(ii)(198B). 


securities  so  that  it  is  the  same  as  the 
settlement  time  frame  for  corporate 
securities,  the  proposal  should  forward 
the  goal  of  developing  uniform 
standards  and  procedures  a$  set  forth  in 
Section  17A. 

Commenters  opposed  to  the  proposed 
rule  change  raised  concerns  previously 
considered  in  connection  with  the 
adoption  of  Rule  15c6-l.  Four 
commenters  expressed  concern  that 
their  customers  would  not  or  could  not 
pay  for  their  securities  purchases  by 
T+3.  thus  forcing  the  broker-dealer  lo 
finance  the  customers  purchases  for 
two  days.'^o  Several  commenters  raised 
similar  concerns  during  the  adoption 
process  for  Rule  15c6-l.  In  the  adopting 
release,  the  Commission  stated  that: 

The  Commission  is  sensitive  to  the  costs 
necessary  for  transition  to  a  shorter 
settlement  time  frame  but  on  balance  believes 
that  the  benefits  to  the  financial  system 
outweigh  those  costs.  Moreover,  the 
Commission  believes  Rule  15c6-l  creates  an 
incentive  for  broker-dealers,  particularly 
retail  firms,  to  encourage  timely  customer 
payments,  and  improve  management  of  cash 
fiovvs  *   *  *.  ITlhe Commission  expects 
broker-dealers  will  have  adequate  notice  to 
educate  customers  about  the  need  for  prompt 
payment  and  will  have  adequate  time  and 
incentive  to  implement  changes  to  reduce  the 
need  for  financing.^' 

The  Commission  continues  to  believe 
that  the  benefits  in  risk  reduction 
outweigh  the  costs  involved. 

Several  commenters  were  concerned 
about  the  ability  of  retail  customers  to 
meet  T+3  settlement  obligations, 
particularly  given  their  heavy  reliance 
on  the  mail  to  receive  confirms,  make 
payments,  and  deliver  physical  stock 
certificates.^-  The  Commission  believes 
that  matters  such  as  these  can  be 
handled  by  broker-dealers  educating 
their  customers  on  the  need  to  send 
payment  immediately  after  execution  of 
trades  and  through  employment  of 
methods  to  speed  delivery  of 
confirmations  and  stock  certificates.  In 
most  instances,  checks  mailed  on  tracje 
date  should  reach  the  broker-dealer  bv 
T+3. 

One  commenter  stated  that  its 
relationship  with  individual  investors 
will  be  affected  adversely  because 
customers  will  believe  that  their  broker  • 
is  experiencing  financial  difficulties  or 
that  the  broker  believes  that  the 


-"Lrttr.rs  from  Golden  Harris  C«ipilal  (iro'ip.  Iiic . 
Davidson  Securities.  Inc..  StO(!ver  Glass  &  Co..  and 
VViiiff.  Hansen  &  Co..  supra  nole  7. 

"  Supra  note  4. 

--  Letters  from  Golden  Harris  Ciipita!  CIroup.  Ini  . 
Springate  gr  Company.  Conners  &  Co.,  Inc..  R.N. 
Uillingham.  and  Wulff.  Hanse;;  id  Co..  sapm  notes 
:i  aii(!'7. 
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customer  is  less  credit  worthy.^'  The 
Commission  believes  that  by  educating 
investors  about  the  requirements  of  T+3 
settlement,  broker-dealer  can  limit  such 
customer  confusion. 

Another  commenter,  Thomson, 
supports  MSRB's  efforts  to  shorten  the 
settlement  cycle  for  municipal  securities 
transactions.  Thomson,  however, 
believes  that  the  MSRB  should  amend 
rule  G-15(d)(ii),  which  requires  the  use 
of  a  registered  clearing  agency's 
facilities  for  automated  confirmation 
and  acknowledgement  of  all  DVP/RVP 
transactions.^*  Since  Thomson's  letter,^^ 
the  MSRB  has  issued  a  letter  which 
denied  Thomson's  request  and  which 
stated  the  MSRB's  believe  that  providers 
of  confirmation/acknowledgment 
ser\'ices  should  be  subject  to  regulatory 
oversight  and  should  be  hnked  into 
other  providers  of  such  services.^" 

The  Commission  believes  that  the 
issues  raised  by  the  Thomson  letter 
need  not  be  resolved  prior  to  the 
approval  of  the  proposed  rule  change. 
Discussions  regarding  Thomson's 
concerns  are  underway  among  the 
Commission,  Thomson,  and  DTC.  DTC 
has  submitted  a  rule  filing  that  will 
establish  a  linkage  between  DTC  and 
vendors  such  as  Thomson. ^^  In  denying 
Thomson's  request.  MSRB  stated  that  it 
would  consider  any  proposals  arising 
from  Thomson's  discussions  with  the 
Commission.  The  Commission  intends 
to  consider  whether  self-regulatory 
organization  rules  should  continue  to 
preclude  use  of  private  vendor  systems 
for  confirmation/affirmation  services  in 
DVP/RVP  trades.  However,  the 
Commission  believes  that  T+3 
settlement  of  municipal  securities 


should  not  be  delayed  while  these 
issues  are  being  resolved. 

As  discussed  above,  Thomson's  letter 
suggests  that  approval  of  the  proposed 
rule  change  without  amendments  to 
MSRB  rule  G-15(d)(ii)  raises 
competitive  concerns.  Under  the  Act, 
the  Commission's  responsibility  is  to 
balance  the  perceived  anticompetitive 
effects  of  a  regulatory  policy  or  decision 
against  the  purpose  of  the  Act  that 
would  be  advanced  by  the  policy  or 
decisions  and  the  costs  associated 
therewith.  The  Commission  notes  that 
any  anticompetitive  effects  pointed  to 
by  Thomson  are  not  caused  by  the 
proposed  rule  change  approved  by  this 
order  but  rather  by  an  existing  MSRB 
rule.  The  Commission  is  reviewing 
Thomson's  claim  but  does  not  believe 
that  approval  of  this  proposal  will  itself 
create  any  burdens  on  competition. 
Moreover,  as  discussed  above,  the  rule 
advances  fundamental  purposes  under 
the  Act,  namely  the  efficient  clearance 
and  settlement  of  securities. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  MSRB's  proposal 
is  consistent  with  Sections  15B  and  17A 
oftheAct.28 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-94-10)  be,  and  hereby  is. 
approved. 3" 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  95-5584  Filed  3-7-95;  8:45  am) 
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Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  the 
Reduction  of  Certain  Fees 

March  2, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ' 
("Act"),  notice  is  hereby  given  that  on 
January  31,  1995,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  PTC.  On  February 
7, 1995,  PTC  amended  the  proposal. ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  as  follows: 

italics  indicate  additions 
[brackets]  indicate  deletions 

Participants  Trust  Company  Schedule  of 
Fees 


Full  Service  Participants 

(Effective  April  1,  1995] 


Service 


Account  Maintenance: 

First  Six  Business  Accounts  

Additional  Account  

Book-Entry    Delivery/Receipt*— (includes   all   DK's   and    FTX   Trans- 
actions). 

Repo  Movement 

Seg  Movement  (S.50/side) 

MVC  (Bulk  Seg  Movement— regardless  of  number  of  positions) 


Fee 


S[2.500.00]  2,000.00/mor\{h. 
S250.00/account/month. 
S[3.001  2.00  each. 

S[3.00]  2.00  each. 
SI. 00  each. 
S50.00  each. 


UMI 


-^Letter  from  Springate  &  Company,  supra  note 
7. 

'< Thomson  asserts  that  rule  G-15(d)(ii)  precludes 
vendors  such  as  Thomson  from  competing  with  The 
Depository  Trust  Company  ("DTC"),  a  registered 
clearing  agency.  Letter  from  Thomson,  supra  note 
3.  The  self-regulatory  organization  confirmation 
rules  limit  confirmation  and  acknowledgment  of 
institutional  trades  to  the  facilities  of  a  registered 
securities  depository. 

''In  an  earlier  letter,  Thomson  formally  requested 
that  the  MSRB  amend  rul«  G-15(dMii).  Letter  from 


P.  Howard  Edelstein,  President,  Electronic 
Settlements  Group,  Thomson  Trading  Services.  Inc. 
(A  Thomson  Financial  Services  Company),  to 
Harold  L.  Johnson,  Deputy  General  Counsel,  MSRB 
(June  24.  1994). 

**  Letter  from  Harold  L.  Johnson,  Deputy  General 
Counsel,  MSRB.  to  P.  Howard  Edelstein.  President, 
Electronic  Settlements  Group,  Thomson  Financial 
Services  (November  9,  1994). 

'' Securities  Exchange  Act  Release  No.  35332 
(February  3,  1995),  60  FR  8102. 

"15  U.S.C.  780-4  and  78q-l  (19«a). 


"15U.S.C.  78s(b)(2)(1988). 

"'17CFR  200.3O-3(a)(12)  (1994). 

'15U.S.C.  78s(b)(l)(1988). 

2  Letter  from  Leopold  S.  Rassnick,  Senior  Vice 
President,  General  Counsel  and  Secretary,  PTC,  to 
Jonathan  Katz.  Secretary,  Commission  (February  1 
1995). 


Full  Service  Participants— Continued 

[Effective  April  1,  1995] 


Service 


Position  Maintenance/P&l  Disbursement  (includes  custody,  P&l  proc- 
essing, redemptions  and  repo  accounting). 
Bulk  Transfers  (transfers  of  collateral  into  LPA  accounts,  or  caused  by 
a  Participant  merger). 

Deposits  , 

[Manual]  

(Automated  Bulk  (200-1,000  pools)]  ^ 

(Automated  Bulk  (more  than  1,000  pools)] 

Withdrawals 

CLF/BFT  Movements 

HIC  Segregation 

Interim  Accounting  Adjustments  

Put>lications  (Participant  Operating  Guide,  Data  Entry  Guide  and  PTC 
Rules). 


Fee 


S(1.50]  T.25'security/nx)ntti, 

S.50/Serial  Note/month. 

S50.00''transfer  (regardless  of  number  of  positions) 

S3.00  certificate." 

[S4.00/ceriificate]. 

[S3.50/cenificate] 

[S3.00/certificatel. 

SI  5.00  each.*" 

S.50/positioa'side  with  a  maximum  charge  of  SSO.OO'side. 

S50.00  each. 

310.00  each  side. 

S50.00  eacfi  copy  (first  set  free). 


'Receive  transaction  fee  waived  for  transfer  of  positions  to  a  new  Participant 

"  Plus  transfer  agent  fee,  if  applicable.  GNMA  MBS  transfer  agent  fee  is  SI 0.00  per  pool.  PTC  deposit  fee  is  waived  for  new  Participants. 
••■  Plus  transfer  agent  fee,  if  applicable.  GNMA  MBS  transfer  agent  fees  are:  350.00  per  certificate  for  same  day  availability.  325.00  per  certifi- 
cate for  next  day  availability  or  Si  0.00  per  certificate  for  Nvo-business  day  availability. 

Limited  Purpose  Participants 

[Effective  April  1995] 


Service 


Account  Maintenance 

Book-Entry  Delivery/Receipt*'— (includes  all  DK's  and  FTX  Trans- 
actions). 

Seg  Movement  (S.50/side) 

MVC  (Bulk  Seg  Movement — regardless  of  number  of  positions) 

Position  Maintenance/P&l  Disbursement  (includes  custody,  P&l  proc- 
essing, redemptions  and  repo  accounting). 

Bulk  Transfers  (transfers  of  collateral  into  LPA  accounts,  or  caused  by 
a  Participant  merger). 

Deposits 

(Manual)  '. 

(Automated  Bulk  (200-1,000  pools)]  

[Automated  Bulk  (more  than  1,000  pools)] 

Withdrawals 

CLF/BFT  Movements  

HIC  Segregation 

Interim  Accounting  Adjustments  

Publications  (Participant  Operating  Guide.  Data  Entry  Guide  and  PTC 
Rules). 


Fee 


3500.00/month.- 
3[3.00]  2.00  each 

Si  .00  each. 

S50.00  each. 

3(1.50]  t.25'security/montfi. 

3.50'Serial  Note  unitnnonth. 

SSO.OO/transfer  (regardless  of  number  of  positions). 

S3.00/certiricate.'-' 

(S4.00.'certificate]. 

[S3.50/cert!ficate]. 

[S3.00/certificate]. 

315.00  each.*— 

S.SO'positioa'side  with  a  maximum  charge  of  S50.00'side 

350.00  each. 

310.00  each  side. 

$50.00  eacti  copy  (first  set  free). 


'  A  Limited  Purpose  Account  opened  by  a  Full  Service  Participant  is  subject  to  the  fee  schedule  for  a  Full  Service  Participant. 
**  Receive  transaction  fee  waivea  for  transfer  of  positions  to  a  new  Participant 

'"  Plus  transfer  agent  fee,  if  applicable.  GNMA  MBS  transfer  agent  fee  is  310.00  per  pool.  PTC  deposit  fee  is  waived  for  new  Participants. 
****  Plus  transfer  agent  fee,  if  applicable.  GNMA  MBS  transfer  agent  fees  are:  S50.00  per  certificate  for  same  day  availability.  S?5.00  per  cer- 
tificate for  next  day  availability  or  310.00  per  certificate  for  h«o-business  day  availability. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texl  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


(A)  Sulf-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Ihilc 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  PTC's  fees  for  five 
of  its  services  (i.e..  Account 
Maintenance.  Book-entry  Delivery  and 
Receipt,  Repo  Movement.  Position 
Maintenance/P&I  Disbursement  and 
Deposits)  and  to  include  additional  fijfs 
with  respect  to  certain  incidental 
services  that  are  not  frequently  utilized 
by  PTC  participants  (i.e..  Bulk  Transfers 
and  Publications).  This  proposed  rule 
change  will  be  effective  April  1,  1995 
PTC.  believes  tliat  the  modification  is 


appropriate;  bastal  uptm  PTC's  jjrtjjct.tt'd 
earnings  and  expenses,  the  di;sirabilit\ 
(if  paying  dividends  on  its  oulst.iiiding 
slot.k,  and  its  level  of  capital. 

I'TC  believes  the  proposed  ndc 
change  is  consistent  with  the 
requirements  of  the  Act  and  spccilicailv 
with  Section  1 7A(b)(3)(D)  of  the  Act 
l«!f;auso  the  proposal  provides  fur  the 
cquitabin  allocation  of  fees  anioisiit  VH' 
participants. 

IB)  Sclf-Hcgulatory  Organi/.iitoii  '.s 
Statrmcnt  on  Burden  on  Compctiticn 

PTC  does  not  believe  that  tlir 
jiroposc'd  rule  changt?  will  I'.avc  an  . 
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impact  on  or  impose  a  burden  on 
compotifion. 

(C)  Self  Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  have  been 
soUcitcd  or  received.  PTC  will  notify  the 
Commission  of  any  written  comments 
received  by  PTC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  fiiregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii) '  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)-»  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  a  dues,  fee,  or  other  charge 
imposed  by  PTC.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar>',  Securities  and  E.xchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commis-sion's  Public  Reference 
Section.  450  Fifth  Street,  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-95-01  and 
should  be  submitted  by  March  29, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.' 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  9.5-5577  Filed  3-7-95;  8:45  ami 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Enhanced  Specialist 
Participation  in  Parity  Options  Trades 

March  1,  1995. 

On  November  18. 1994,  the 
Philadelphia  Stock  Exchange.  Inc. 
C'Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change:  (1) 
clarifying  when  a  specialist  is  entitled  to 
receive  an  enhanced  participation  on 
parity  equity  and  index  options  trades; 
and  (2)  altering  the  size  of  the  enhanced 
specialist  participation  presently 
available  pursuant  to  Phlx  Rule  1014(g). 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
December  30,  1994.3  No  comment 
letters  were  received  on  the  proposed 
rule  change.  The  Exchange  filed 
Amendment  No.  1  to  the  proposal  on 
December  20.  J994.''  and  Amendment 
No.  2  on  February  9.  1995. ^  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

On  May  25. 1994,  the  Commission 
approved  an  enhanced  specialist 
participation  for  "new  equity  option 
specialist  units  trading  newly  listed 
options  classes  where  the  specialist  is 
on  parity  with  two  or  more  registered 
options  traders  ("ROTs")  ("New  Unit 


Split").B  On  August  26,  1994,  the 
Commission  approved,  on  a  one-year 
pilot  basis,  an  enhanced  specialist 
participation  whereby  an  equity  option 
specialist  on  parity  with  one  or  more 
ROTs  is  counted  as  two  crowd 
participants  ("Two-for-One  Split"). ^ 

When  either  the  New  Unit  Split  or  the 
Two-for-One  Split  apply,  no  customer 
order  on  parity  is  restricted  to  a  smaller 
participation  than  any  other  crowd 
participant,  including  the  specialist." 

At  this  time,  the  Exchange  proposes  to 
amend  both  Rule  1014(g)  and 
Commentary  .17  thereto  to  specify  that 
the  enhanced  splits  apply  where  equity 
and  index  option  specialists  are  on 
parity  with  controlled  accounts,  not  just 
with  ROTs.  The  term  "controlled 
account"  includes  accounts  controlled 
by  or  under  common  control  with  a 
member  broker-dealer.^ 

In  addition  to  defining  the 
circumstances  under  which  the  Two- 
for-One  Split  and  the  New  Unit  Split 
will  be  applied,  the  current  proposal 
also  serves  to  replace,  in  certain 
situations,  the  Two-for-One  Split  with  a 
percentage  distribution.  Those 
situations  are  where  there  are  orders  for 
more  than  five  contracts  and  where  only 
one  or  two  controlled  accounts  are  on 
parity  with  the  specialist  for  such 
orders.  In  those  cases:  where  there  is 
one  controlled  account  on  parity  with 
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1 15  IJ.S.C.  78s(b)(3)(A)(ii)  (1988). 
■•  17  CKR  240.iqb-4(e)(2)  (1994). 
»  17  CKR  200.30-J(a)912)  (1994). 


'15U.S.C.78s(b)(l)(198a). 

M7  CFR  240.19b-4  (1992). 

'  See  Securities  Exchange  Act  Release  No.  35141 
(December  22.  1994).  59  FR  67744  (December  30, 
1994). 

■•  Spe  Letter  from  Gerald  Q'Connell.  First  Vice 
President.  Market  Regulation  and  Trading 
Operations,  Phlx.  to  Michael  Walinskas.  Branch 
Chief.  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  December  14.  1994. 

'•  In  Amendment  No.  2.  the  Phlx  withdrew 
Amendment  No.  1.  inserted  the  effective  date  of  the 
Two-for-One  Split  (as  defined  herein)  into  new  Rule 
10]4(g)(ii),  corrected  an  erroneous  cro.<is-reference 
in  new  Rule  1014(g)(ii).  and  clarified  that  the 
proposed  exceptions  to  the  Two-for-One  Split  are 
mutually  exclusive.  See  Letter  from  Gerald 
O'Connell,  First  Vice  President.  Market  Regulation 
and  Trading  Operations.  Phlx.  to  Michael 
Walinskas,  Branch  Chief.  OMS.  Division, 
Commission,  dated  February  9,  1995. 


UMI 


"See Securities  Exchange  ,\ct  Release  No.  34109 
(May  25.  1994).  59  FR  28570  ()une  2.  1994) 
("Exchange  Act  Release  No.  34109").  The  New  I'nit 
Split  was  subsequently  expanded  to  include  index 
option  specialists.  See  Securities  Exchange  Act 
Release  No.  35028  (November  30.  1994).  59  FR 
63151  (December  7,  1994)  ("Exchange  Act  Release 
No.  35028"). 

'The  Two-for-One  Split  only  applies  to  orders  for 
more  than  five  contracts.  Additionally,  it  applies  lo 
all  option  classes  listed  after  August  26.  1994.  and 
to  50%  of  each  specialist  unit's  issues  listed  prior 
to  that  date.  Specifically,  each  specialist  unit's 
issues  are  divided  into  quartiles  t>ased  on  the  most 
recent  quarterly  contract  volume:  the  specialist  unit 
may  choose  one-half  of  the  issues  in  each  quartile. 
as  long  as  the  total  number  of  issues  does  no| 
exceed  50%  of  the  unit's  issues.  See  Securities 
Exchange  Act  Release  No.  34606  (August  26,  1994). 
59  FR  45741  (September  2, 1994)  ("Exchange  Act 
Release  No.  34606")  As  with  the  New  Unit  Split, 
this  provision  was  subsequently  expanded  to 
include  index  option  specialists.  See  Exchange  ,Act 
Release  No.  35028,  supra  note  6. 

•See  Phlx  Rule  1014(g)(Two-for-One  Split)  and 
Commentary  .17  thereto  (New  Unit  Split). 

'A  controlled  account  is  defined  as  "any  account 
controlled  by  or  under  common  control  with  a 
member  broker-dealer."  See  Phlx  Rule  1014(g). 
Customer  accounts  are  all  accounts  other  than 
controlled  accounts  and  specialist  accounts.  For 
purposes  of  Rule  1014(g).  discretionary  accounts  are 
considered  customer  accounts.  Telephone 
conversation  between  Edith  Hallahan,  Special 
Counsel.  PhU,  and  Brad  Ritter,  Senior  Counsel, 
OMS.  Division,  Commission,  on  February  28, 1995. 
The  Phlx  represents  that  the  rule  will  continue  to 
prohibit  the  application  of  any  such  enhancement 
in  instances  that  would  lessen  the  pro  rata 
participation  of  customer  orders  on  parity. 


the  specialist,  the  specialist  will  receive 
60%  of  the  contracts  and  the  controlled 
account  will  receive  40%  of  the 
contracts;  and  where  there  are  two 
controlled  accounts  on  parity,  the 
specialist  will  receive  40%  of  the 
contracts  and  each  controlled  account 
wrill  receive  30%  of  the  contracts.  In 
qualified  situations  where  there  are 
three  or  more  controlled  accounts  on 
parity  with  the  specialist,  the  existing 
Two-for-One  Split  will  continue  to 
apply  whereby  the  specialist  will  be 
counted  as  two  crowd  participants. 

The  Exchange  believes  that  in 
transactions  where  there  are  less  than 
three  controlled  accounts  on  parity  with 
the  specialist,  the  current  Two-for-One 
split  becomes  overly  burdensome  on 
those  controlled  accounts.  For  example, 
applying  the  Two-for-One  Split  to  a  100 
contract  buy  order  in  a  trading  crowd 
consisting  of  one  ROT  and  the 
specialist,  will  result  in  the  specialist 
selling  66  contracts  and  the  ROT  selling 
34  contracts.  Pursuant  to  the  proposed 
amendment,  in  the  above  example  the 
specialist's  share  will  be  reduced  to  60 
contracts  and  the  ROT's  share  will 
increase  to  40  contracts.  As  another 
example,  where  there  are  two  ROTs  on 
parity  with  a  specialist,  the  present 
Two-for-One  Split  will  entitle  the 
specialist  to  sell  50  contracts  and  each 
ROT  to  sell  25  contracts.  The  proposal 
will  reduce  the  specialist's  share  to  40 
contracts  and  increase  each  ROT's  share 
to  30  contracts.  These  results,  the 
Exchange  believes,  demonstrate  that 
while  the  specialist  will  continue  to 
receive  an  enhanced  split,  the  split  will 
be  reduced  in  small  crowds  where  the 
impact  on  ROTs  is  more  pronounced. 

Finally,  the  Exchange  also  proposes  to 
codify  the  Two-for-One  and  New  Unit 
Split  provisions,  as  amended  herein, 
into  new  Options  Floor  Procedure 
Advice  B-6  for  ease  of  reference  on  the 
trading  floor.  Similarly,  to  improve  the 
organization  of  Rule  1014,  the  Phlx  also 
proposes  to  reorganize  Phlx  Rule  1014 
by  numbering  the  Two-for-One  Split 
provisions  as  Rule  1014(g)(ii)  and  by 
moving  the  New  Unit  Split  provisions 
from  Commentary  .17  to  Rule 
1014(g)(iii). 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)'*'  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 


investors  and  the  public  interest. 
Specifically,  as  the  Commission  stated 
in  approving  the  New  Unit  Split  and  the 
Two-for-One  Split,  enhanced  specialist 
participation  for  equity  and  index 
option  parity  trades  may  serve  to  aid  the 
Exchange  in  attracting  and  retaining 
well  capitalized  specialist  units  to  the 
Exchange  without  unreasonably 
restraining  competition  or  harming 
investors.*' 

Further,  the  Commission  believes  that 
it  is  appropriate  to  amend  the  Two-for- 
■  One  and  New  Unit  Splits  to  state  that 
the  enhanced  participations  apply  when 
an  equity  or  index  option  specialist  is 
on  parity  witii  controlled  accoimts  and 
not  just  with  ROT  orders.  The 
Commission's  main  concern  in 
originally  approving  the  enhanced 
specialist  participations  was  ensuring 
that  customer  orders  were  not 
disadvantaged  by  the  application  of  the 
enhanced  splits.'^  Because  the 
definition  of  controlled  account 
excludes  customer  accounts,  the 
protection  afforded  to  customer  orders 
is  not  in  anyway  diminished  by  this 
proposal. 

Finally,  the  only  other  substantive 
amendment  in  the  current  proposal  is  to 
alter  the  Two-for-One  Split  in  situations 
where  the  specialist  is  on  parity  with 
less  than  three  controlled  accounts. 
Because  the  effect  of  this  amendment  is 
merely  to  reduce  the  benefit  given  to 
specialists  on  parity  trades  and, 
accordingly,  to  minimize  the  impact  of 
the  Two-for-One  Split  on  controlled 
accounts,  the  Commission  believes  that 
the  proposal  does  not  raise  any  new 
issues  tiiat  were  not  adequately 
addressed  when  the  Two-for-One  Split 
was  originally  approved. '^ 

The  Commission  believes  that  the 
remaining  proposed  amendments  are 
non-substantive  and.  therefore,  do  not 
raise  any  material  regulatory  issues. 
Specifically,  the  proposal  to  reorganize 
the  structure  of  Rule  1014  and  to 
incorporate  the  New  Unit  and  Two-for- 
One  Splits,  as  amended,  into  a  new 
Options  Floor  Procedure  Advice,  may 
reduce  potential  confusion  by  providing 
easier  to  use  references  to  the  enhanced 
participation  provisions. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  merely  clarifies  the 


>"  15  U.S.C  78f{bK5)  (1988). 


■  ■  See  Exchange  Act  Release  Nos.  34 109.  supra 
note  6,  and  34606  supra  note  7. 

"Id. 

"See  Exchange  Act  Release  No.  34606.  supra 
note  7. 


manner  in  which  the  Two-for-One  Split 
w^ill  be  appUed  and  corrects  an 
erroneous  cross-reference,  neither  of 
which  raise  any  new  regulatory  issues 
that  were  not  addressed  in  the  original 
proposal.  Accordingly,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  of  the  Act  to  approve 
Amendment  No.  2  to  the  Phlx's 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
the  File  No.  SR-Phlx-94-59  and  should 
be  submitted  by  March  29. 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-Phlx-94-59). 
as  amended  is  hereby  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-5580  Filed  3-7-95;  8:45  ami 
BILUNG  CODE  a010-01-M 

[Rel.  No.  IC-20931;  812-8630] 

Dean  Witter  Reynolds  Inc.,  et  al., 
Notice  of  Application 

March  1.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Dean  Witter  Reynolds  Inc. 
(the  "Sponsor");  and  Dean  Witter  Select 
Municipal  Trust,  Dean  Witter  Select 


'♦15  U.S.C.  78s(b)(2)  (1988). 
'•^  17  CFR  2O0.3O-3(aHt2)  (19941 
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Corporate  Trust,  Dean  Witter  Select 
Investment  Trust,  Dean  Witter  Select 
Equity  Trust,  and  Dean  Witter  Select 
Government  Trust  (the  "Trusts"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
for  sections  2(a)(32),  2(a)(35),  22(c), 
22(d),  and  26(a)(2)(C)  of  the  Act  and  rule 
22c-l  thereunder,  and  pursuant  to 
section  11(a)  to  amend  a  prior  order  (the 
"Prior  Order")  granting  relief  from 
section  ll(c).i 

SUMMARY  Of  APPLICATION:  Applicants 
seek  to  impose  sales  charges  on  a 
deferred  basis  and  waive  the  deferred 
sales  charge  in  certain  cases,  exchange 
Trust  units  having  deferred  sales 
charges,  and  exchange  units  of  a 
terminating  series  of  a  Trust  for  units  of 
the  next  available  series  of  that  Trust. 
FILING  DATES:  The  application  was  filed 
on  October  8,  1993  and  amended  on 
October  31, 1994,  January  30,  1995,  and 
February  17, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  27, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
AppUcants,  Two  World  Trade  Center, 
New  York,  NY  10048. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollack-Matz,  Senior  Attorney,  at  (202) 
942-0570  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Each  of  the  Trusts  is  a  unit 
investment  trust  sponsored  by  the 
Sponsor.  The  Trusts  are  made  up  of  one 


UMI 


'  Dean  Witter  Reynolds  Inc.,  et  al.  Investment 
Company  Act  Release  Nos.  14934  (Feb.  12, 1986) 
(notice)  and  14987  (March  13. 1986)  (order). 


or  more  separate  series  ("Series").  Over 
seven  hundred  Series  of  the  Trusts  are 
currently  outstanding. 

2.  Each  Series  is  created  by  a  trust 
indenture  among  the  Sponsor,  a  banking 
institution  or  trust  company  as  trustee, 
and  an  evaluator.  The  Sponsor  acquires 
a  portfolio  of  securities  and  deposits 
them  with  a  trustee  in  exchange  for 
certificates  representing  fractional 
undivided  interests  in  the  portfolio  of 
securities  ("Units").  Units  currently  are 
offered  to  the  public  through  the 
Sponsor  and  other  underwriters  and 
dealers  at  a  price  based  upon  the 
aggregate  offering  side  evaluation  of  the 
underlying  securities  plus  an  up-front 
sales  charge.  The  sales  charge  currently 
ranges  from  1.50%  to  5.50%  of  the 
public  offering  price.  The  Sponsor  may 
offer  a  discounted  sales  charge  to 
unitholders  within  a  Series  based  on  the 
quantity  of  Units  purchased.  The  sales 
charge  may  also  vary  among  Series 
depending  on  the  terms  of  the 
underlying  securities. 

3.  Applicants  seek  an  order  under 
section  6(c)  exempting  them  from 
sections  2(a)(32),  2(a)(35),  22(c),  22(d), 
and  26(a)(2)(C)  and  rule  22c-l 
thereunder  to  let  them  impose  sales 
charges  on  Units  on  a  deferred  basis  and 
waive  the  deferred  sales  charge  in 
certain  cases.  Under  applicants' 
proposal,  the  Sponsor  will  continue  to 
determine  the  amount  of  sales  charge 
per  Unit  at  the  time  portfolio  securities 
are  deposited  in  a  Series.  The  Sponsor 
will  have  the  discretion  to  defer 
collection  of  all  or  part  of  this  sales 
charge  over  a  period  ("Collection 
Period")  following  the  settlement  date 
for  the  purchase  of  Units.  The  Sponsor 
will  in  no  event  add  to  the  deferred 
amount  initially  determined  any 
additional  amount  for  interest  or  any 
similar  or  related  charge  to  reflect  or 
adjust  for  such  deferral. 

4.  The  deferred  sales  charge  ("DSC") 
may  be  (a)  deducted  from  the  proceeds 
of  a  sale,  exchange,  or  redemption  of 
units  or  termination  of  the  Series 
("Disposition  Amount");  or  (b)  deducted 
from  (i)  amounts  received  on  the  sale  of 
portfolio  securities,  (ii)  amounts 
received  on  the  maturity  of  portfolio 
securities,  (iii)  income  distributions  on 
the  Units,  or  (iv)  a  combination  thereof 
("Distribution  Deductions"). 
Alternatively,  the  trustee  may  advance 
the  DSC  on  behalf  of  the  Series  on  a 
periodic  basis,  in  which  case  the  trustee 
will  be  reimbursed  from  the  principal 
account  of  the  Series  upon  the  receipt 
of  proceeds  from  the  maturity  or  sale  of 
portfolio  securities  or  from  the  income 
account  of  the  Series.  The  total  of  all 
these  amounts  will  not  exceed  the 
aggregate  DSC  per  unit.  The  DSC  mav  be 


paid  out  of  the  principal  or  income 
accounts  of  the  Series  and  securities 
may  be  sold  in  order  to  pay  any  portion 
of  the  DSC  due  on  a  certain  date. 

5.  For  purposes  of  calculating  the 
amount  of  the  DSC  due  upon 
redemption  or  sale  of  Units,  it  will  be 
assumed  that  Units  on  which  the 
balance  of  the  sales  charge  has  been 
collected  from  installment  payments  are 
liquidated  first.  Any  Units  disposed  of 
over  such  amounts  will  be  redeemed  in 
the  order  of  their  purchase,  so  that  Units 
held  for  the  longest  time  are  redeemed 
first. 

6.  The  Sponsor  may  adopt  a 
procedure  of  waiving  the  DSC  payable 
out  of  net  sales,  exchange,  or 
redemption  proceeds,  if  necess£u>',  so  as 
not  to  jeopardize  the  tax-exempt  nature 
of  various  investors  such  as  Individual 
Retirement  Accounts  and  employee 
benefits  plans,  if  otherwise  required  for 
tax  purposes,  or  for  such  other  reasons 
as  disclosed  in  the  prospectus. 

7.  The  Collection  Period  and  the 
manner  in  which  the  Disposition 
Amount  and/or  Distribution  deductions 
are  calculated  shall  be  stated  in  the 
prospectus,  including  the  amount  and 
date  of  each  Distribution  Deduction,  if 
any.  The  prospectus  for  a  Series  will 
include  disclosure  that  portfolio 
securities  may  be  sold  to  pay  the  DSC 

if  amounts  in  the  income  account  are 
insufficient  to  pay  the  DSC  or  proceeds 
from  portfolio  securities  are  intended  to 
pay  the  DSC.  The  confirmation  received 
by  a  holder  on  the  purchase,  sale, 
exchange,  or  redemption  of  a  Unit  will 
indicate  the  sales  charge  as  required  by 
National  Association  of  Securities 
Dealers,  Inc.  rules.  The  account 
statement  of  a  holder  will  reflect  a  value 
of  a  Unit.  The  accoimt  statement, 
however,  will  not  reflect  the  amount  a 
holder  paid  for  the  up-front  sales 
charge.  At  the  end  of  every  year,  the 
Trust's  annual  report  will  reflect  the 
aggregate  amount  of  Distribution 
Deductions,  both  on  a  Series  and  per 
Unit  basis. 

8.  The  Prior  Order  permits  applicants 
to  allow  unitholders  to  exchange  Units 
of  one  Series  for  Units  of  another  Series 
subject  to  a  sales  charge  of  up  to  2.5% 
per  Unit  (generally  2.0%  per  Unit  for 
equity  Series  and  2.5%  per  Unit  for 
municipal  bond  series).  When  Units 
held  for  less  than  five  months  are 
exchanged  for  Units  with  a  higher 
regular  sales  charge,  the  sales  charge 
will  be  the  greater  of  (a)  the  reduced 
sales  charge  or  (b)  the  difference 
between  the  sales  charge  paid  in 
acquiring  the  Units  being  exchanged 
and  the  regular  sales  charge  for  the 
quantity  of  Units  being  acquired. 


determined  as  of  the  date  of  the 
exchange. 

9.  Applicants  seek  to  amend  the  Prior 
Order  to  permit  offers  of  exchange  of 
Units  subject  to  a  DSC.  The  DSC. 
including  Distribution  Deductions 
uncollected  at  the  time  of  the  exchange, 
would  be  imposed  at  the  time  of  the 
exchange.  The  sales  charge  imposed 
will  be  fixed  at  the  time  of  the  exchange, 
will  be  equal  to  the  greater  of  a  fixed 
dollar  amount  or  the  amount  of  the  DSC 
remaining  on  the  Units  acquired,  and 
may  be  comprised  of  an  upfront  and/or 
deferred  amount,  which  deferred 
amount,  if  applicable,  would  include 
any  portion  of  the  sales  charge  not 
collected  at  the  time  of  exchange.  In  the 
case  where  a  Unit  subject  to  a  DSC  is 
being  exchanged,  the  proceeds  due  to 
the  exchanging  investor  will  be  net  of 
the  DSC  due  upon  the  sale  of  a  Unit  at 
such  time.  Such  net  proceeds  will  be 
used  to  purchase  the  acquired  Units. 
Those  Units  may  be  subject  to  the 
greater  of  a  sales  load  of  a  fixed  dollar 
amount  or  the  amount  of  the  DSC 
remaining  on  the  Units  acquired  in  the 
exchange. 

10.  The  Sponsor  may  offer  certain 
Series  that  have  intermodiate  or  short- 
term  stated  maturities.  Upon 
termination  of  such  Series,  the  Sponsor 
may  create  a  new  Series  with  the  same 
investment  objective,  the  same  type  of 
portfolio  securities  as  the  terminating 
Series,  and  in  certain  instances  some  of 
the  same  portfolio  securities.  Applicants 
wish  to  make  Units  of  the  new  Series 
available  to  the  unitholders  of  the  new 
Units  plus  a  reduced  sales  charge  on  an 
up-front  and/or  deferred  basis  (the 
"Rollover  Option").  Although 
applicants  believe  that  the  Prior  Order 
already  permits  the  Rollover  Option, 
they  request  that  the  Prior  Order  be 
amended  to  cover  the  Rollover  Option 
explicitly. 

Applicants'  Legal  Analysis 

1.  Under  section  6(c).  the  SLC  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Section  2(a)(32)  defines  a 
"redeemable  security"  as  a  security  that, 
upon  its  presentation  to  the  issuer, 
entitles  the  holder  to  receive 
approximately  his  or  her  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  of  those  assets. 
Because  the  imposition  of  the  DSC 
defers  the  deduction  of  a  portion  of  the 
sales  charge,  applicants  seek  an 


exemption  from  section  2(a)(32)  so  that 
Units  subject  to  a  deferred  sales  charge 
are  considered  redeemable  securities  for 
purposes  of  the  Act.^ 

3.  Section  2(a)(35)  defines  the  term 
"sales  load"  to  be  the  difference 
between  the  sales  price  and  the 
proceeds  to  the  issuer,  less  any  expenses 
not  properly  chargeable  to  sales  or 
promotional  expenses.  Because  a 
deferred  sales  charge  is  not  charged  al 
the  time  of  purchase,  an  exemption  from 
section  2(a)(35)  is  necessary. 

4.  Section  22(c)  and  rule"22c-l 
require  tliat  the  price  of  a  redeemable 
security  issued  by  an  investment 
company  for  purposes  of  sale, 
redemption,  and  repurchase  be  based  on 
the  investment  company's  current  net 
asset  value.  Because  the  imposition  of  a 
deferred  sales  charge  may  cause  a 
redeeming  unitholder  to  receive  an 
amount  less  Uian  the  net  asset  value  of 
the  redeemed  Units,  applicants  seek  an 
exemption  from  this  section  ahd  rule. 

5.  Section  22(d)  requires  an 
investment  company  and  its  principal 
underwriter  and  dealer  to  sell  securities 
only  at  a  current  public  offering  price 
described  in  the  investment  company  s 
prospectus.  Because  sales  charges 
traditionally  have  been  a  component  of 
the  public  offering  price,  section  22((i) 
historically  required  that  all  investors  be 
charged  the  same  load.  Rule  22d-l  was 
adopted  to  permit  the  sale  of 
redeemable  securities  "at  prices  that 
reflect  scheduled  variations  in.  or 
elimination  of,  the  sales  load."  Because 
rule  22d-l  may  not  be  interpreted  to 
extend  to  scheduled  variations  in 
deferred  sales  charges,  applicants  seek 
relief  from  section  22(d)  to  permit  each 
Series  to  waive  or  reduce  the  DSC  in 
certain  circumstances.  Any  waiver  or 
reduction  w-ill  comply  with  ihe 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  under  the  Act. 

6.  Section  26(a)(2)  in  relevant  part 
prohibits  a  trustee  or  custodian  of  a  unit 
investment  trust  from  collecting  from 
the  trust  as  an  expense  any  payment  to 
a  depositor  or  principal  underwriter 
thereof.  Because  of  this  prohibition, 
applicants  need  an  exemption  to  permit 
the  trustee  to  collect  the  DSC 
installments  from  Distribution 
Deductions  or  the  principal  accoimt. 

7.  Apphcants  believe  tnat 
implementation  of  the  DSC  program  in 
the  manner  described  above  would  be 
fair  and  in  the  best  interests  of  the 
unitholders  of  the  Trusts.  Thus,  granting 


*  Without  an  exemption,  a  trust  selling  units 
5,ubjecl  to  a  deferred  sales  charge  could  not  meet  the 
definition  of  a  unit  investment  trust  under  section 
4(2)  or  Ihp  Act.  Section  4(2)  deHnes  a  unit 
investment  trust  as  an  investment  company  that 
issues  only  "redoema'.ile  .securities." 


the  requested  order  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

8.  Section  11(c)  prohibits  any  offers  of 
exchange  of  the  securities  of  a  registered 
until  investment  trust  for  the  securities 
of  any  other  investment  company, 
unless  the  terms  of  the  offer  have  Iwjen 
approved  by  the  SEC.  Applicants  assert 
that  the  reduced  sales  charge  imposed  at 
the  time  of  exchange  is  justified  by  cost 
savings  because  that  shareholder  would 
require  less  explanation  concerning  the 
procedures  and  operations  of  the  Trusts. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  Ik: 
subject  to  the  following  conditions: 

1.  Whenever  the  exchange  option  is  to 

be  terminated  or  its  terms  are  to  In- 
amended  materially,  any  holder  oi  a 
security  subject  to  that  privilege  will  ht; 
given  prominent  notice  of  the 
impending  termination  or  ainendnient 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that:  (a)  no  such 
notice  need  be  given  if  the  only  material 
effect  of  an  amendment  is  to  reduce  or 
eliminate  the  sales  charge  payable  at  the 
time  of  an  exchange,  to  add  one  or  more 
new  Series  eligible  fur  the  exchange 
option,  or  to  d(;lefc  a  Series  which  has 
terminated;  and  (b)  no  notice  need  be 
given  if,  under  extrnordinary 
circumstances,  either  (i)  there  is  a 
suspension  of  the  redemption  nf  Units 
of  the  Tnist  under  section  22(n)  and  the 
rules  and  regulations  promulgated 
thereunder,  or  (ii)  a  Trust  temporarily 
delays  or  ceases  the  sale  of  its  Units 
because  it  is  unable  to  invest  amounts 
effectively  in  accordance  with 
applicable  investment  objectives, 

policies,  and  restrictions. 

2.  The  amount  of  the  sales  charj^e  per 

Unit  collected  from  a  holder  at  Ihe  time 
of  any  exchange  or  conversion  of  a  Unit 
will  be  lower  than  the  sales  charge 
collected  on  the  initial  purchase  of  the 

same  Unit  at  such  time. 

3.  The  prospectus  of  each  Trust 

offering  exchanges  and  any  sales 
literature  or  advertising  that  mentions 
the  existence  of  the  exchange  option 
will  disclose  that  the  exchange  option  is 
subject  to  modification,  termination,  or 
suspension,  without  notice  except  in 

certain  limited  cases. 

4.  Each  Series  offering  Units  subject  to 
a  deferred  sales  charge  will  include  in 
its  prospectus  the  table  required  by  item 
2  of  From  N-1 A  (modified  as 
appropriate  to  reflect  the  differences 
between  unit  investment  tmsts  and 
open-end  management  investment 
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companies)  and  a  schedule  setting  forth 
the  number  and  date  of  each  installment 
payment. 

For  the  Commission,  by  the  Division  of 
Investment,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  95-5583  Filed  3-7-95;  8:45  am] 
BILUNG  CODE  8010-01-M 
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(Rel.  No.  IC-20932;  812-9454] 

Dean  Witter  Select  Equity  Trust,  et  al. 

March  1,1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Dean  Witter  Select  Equity 
Trust  and  Dean  Witter  Reynolds  Inc. 
("Dean  Witter"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the.  Act 
that  would  exempt  applicants  from 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Apphcants 
request  an  order  to  permit  a  terminating 
series  of  a  unit  investment  trust  to  sell 
portfolio  securities  to  a  new  series  of  the 
trust. 

FILING  DATE:  The  application  was  filed 
on  January  26,  1995  and  amended  on 
February  16,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  27,  1995  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Dean  Witter  Reynolds 
Inc.,  Unit  Trust  Department,  Two  World 
Trade  Center,  New  York,  NY  10048, 
Attn.:  Thomas  Hines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attomev,  at 
(202)  942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 


Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  from  the  SEC's 

Public  Reference  Branch. 

Applicants'  Representations 

1.  Dean  Witter  Select  Equity  Trust,  a 
■    unit  investment  trust  registered  under 

the  Act,  consists  of  several  series  (each 
a  "Series").  All  of  the  Series  currently 
outstanding  are  Select  10  Series  ("Select 
10  Series").  Dean  Witter  is  the  Series' 
sponsor.  Applicants  request  that  the 
relief  sought  herein  apply  to  future 
Series  for  which  Dean  Witter  serves  as 
sponsor. 

2.  The  investment  objective  of  each 
Selection  10  Series  is  to  seek  a  greater 
total  return  than  the  stocks  comprising 
the  entire  related  index  (eg.,  the  Dow 
Jones  Industrial  Average,  the  Hang  Seng 
Index,  or  the  Financial  Times  Ordinary 
Share  Index)  (each  an  "Index").  Each 
Select  10  Series  acquires  approximately 
equal  values  of  the  tens  stocks  in  the 
Index  having  the  highest  dividend 
yields  as  of  a  specified  date,  and  holds 
those  stocks  for  approximately  one  year. 
Dean  Witter  intends  that,  as  each  Select 
10  Series  terminates,  a  new  Series  based 
on  the  appropriate  Index  will  be  offered 
for  the  next  year. 

3.  Each  Series  has  a  contemplated 
date  (a  "Rollover  Date")  on  which 
holders  of  units  in  that  Series  (a 
"Rollover  Series")  may  at  their  option 
redeem  their  units  in  the  Rollover  Series 
and  receive  in  return  units  of  a 
subsequent  Series  of  the  same  type  (a 
"New  Series")  which  is  created  on  or 
about  the  Rollover  Date,  and  has  a 
portfolio  which  contains  securities 
("Qualified  Securities")  which  are  (i) 
actively  traded  (i.e.,  have  had  an  average 
daily  trading  volume  in  the  preceding 
six  months  of  at  least  500  shares  equal 
in  value  to  at  least  25,000  United  States 
dollars)  on  an  exchange  (a  "Qualified 
Exchange")  which  is  either  (a)  a 
national  securities  exchange  which 
meets  the  qualifications  of  section  6  of 
the  Securities  Exchange  Act  of  1934  or 
(b)  a  foreign  securities  exchange  which 
meets  the  qualifications  set  out  in  the 
proposed  amendment  to  rule  12d3- 
1(d)(6)  under  the  Act  as  proposed  by  the 
SEC  and  which  releases  daily  closing 
prices,  and  (ii)  included  in  an  Index. 

4.  There  is  normally  some  overlap 
from  one  year  to  the  next  in  the  stocks 
having  the  highest  dividend  yields  in  an 
Index  and,  therefore,  between  the 
portfolio  of  a  Rollover  Series  and  the 
New  Series.  In  the  case  of  the  Select  10 
Industrial  Portfolio  94-1  as  compared  to 
the  Select  10  Industrial  Portfolio  95-1, 


eight  of  the  ten  securities  were  identical. 
In  connection  with  its  termination. 
Series  94-1  sold  all  of  its  securities  on 
the  New  York  Stock  Exchange  as 
quickly  as  practicable.  Likewise,  the 
portfolio  of  Series  95-1  was  acquired  in 
purchase  transactions  on  the  New  York 
Stock  Exchange.  This  procedure  creates 
brokerage  commissions  on  portfolio 
securities  of  the  same  issue  that  are 
borne  by  the  holders  of  units  of  both  the 
Rollover  Series  and  the  New  Series. 
Applicants,  therefore,  request  an 
exemptive  order  to  permit  any  Rollover 
Series  to  sell  portfolio  securities  to  a 
New  Series  and  a  New  Series  to 
purchase  those  securities. 

5.  In  order  to  minimize  overreaching, 
applicants  agree  that  Dean  Witter  will 
certify  in  writing  to  the  trustee,  within 
five  days  of  each  sale  from  a  Rollover 
Series  to  a  New  Series,  (a)  that  the 
transaction  is  consistent  with  the  policy 
of  both  the  Rollover  Series  and  the  New 
Series,  as  recited  in  their  respective 
registration  statements  and  reports  filed 
under  the  Act,  (b)  the  date  of  such 
transaction,  and  (c)  the  closing  sales 
price  on  the  Qualified  Exchange  for  the 
sale  date  of  the  securities  subject  to  such 
sale.  The  trustee  will  then  countersign 
the  certificate,  unless,  in  the  unlikely 
event  that  the  trustee  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  Dean  Witter  orally  of  any  such 
disagreement  and  returns  the  certificate 
within  five  days  to  Dean  Witter  with 
corrections  duly  noted.  Upon  Dean 
Witter's  receipt  of  a  corrected  certificate, 
if  Dean  Witter  can  verify  the  corrected 
price  by  reference  to  an  independently 
published  list  of  closing  prices  for  the 
date  of  the  transactions,  Dean  Witter 
will  ensure  that  the  price  of  units  of  the 
New  Series,  and  distributions  to  holders 
of  the  Rollover  Series  with  regard  to 
redemption  of  their  units  or  termination 
of  the  Rollover  Series,  accurately  reflect 
the  corrected  price.  To  the  extent  that 
Dean  Witter  disagrees  writh  the  trustee's 
corrected  price.  Dean  Witter  and  the 
trustee  will  jointly  determine  the  correct 
sales  price  by  reference  to  a  mutually 
agreeable,  independently  published  list 
of  closing  sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
makes  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company  to  sell  securities  to  or 
purchase  securities  from  the  company. 
Investment  companies  under  common 
control  may  be  considered  affiliates  of 
one  another.  The  Series  may  be  under 
common  control  because  they  have 
Dean  Witter  as  a  sponsor. 


2.  Pursuant  to  section  17(b),  the  SEC 
may  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Under  section  6(c).  the  SEC  may  exempt 
classes  of  transactions  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 
3.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason'of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from  or  sell  securities  to  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor 
procedures  for  these  transactions  to 
assure  compUance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  will  comply  with  all  of  the 
provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  policy  of  each 
Series,  as  only  securities  that  would 
otherwise  be  bought  and  sold  on  the 
open  market  pursuant  to  the  policy  of 
each  Series  will  be  involved  in  the 
proposed  transactions.  Applicants 
further  believe  that  the  current  practice 
of  buying  and  selling  on  the  open 
market  leads  to  unnecessary  brokerage 
fees  on  sales  of  securities  and  is 
therefore  contrary  not  only  to  the 
policies  of  the  Series  but  to  the  general 
purposes  of  the  Act. 

Applicants'  Conditions 

Apphcants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Qualified  Securities  by 
a  Rollover  Series  to  a  New  Series  will 
be  effected  at  the  closing  price  of  the 
securities  sold  on  a  Qualified  Exchange 
on  the  sale  date,  without  any  brokerage 
charges  or  other  remuneration  except 
customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
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investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Series  and  New 
Series. 

3.  The  trustee  of  each  Rollover  Series 
and  New  Series  will  (a)  review  the 
procedures  relating  to  the  sale  of 
securities  from  a  Rollover  Series  and  the 
purchase  of  securities  for  deposit  in  a 
New  Series  and  (b)  make  such  changes 
to  the  procedures  as  the  trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  with  paragraphs  (a)  through 
(d)ofrulel7a-7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  tQ^this  order  will  be 
maintained  as  provided  in  rule  17a-7(f) 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secnnan'. 

(FR  Doc.  95-5.5<12  Filed  3-7-95;  8:45  am) 
BILLING  CODE  8010-01-M 


[Investment  Company  Act  Release  No. 
20937;  813-136] 

EIP  Inc.;  Notice  of  Application 

March  2.  1995. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  EIP  Inc. 

RELEVANT  ACT  SECTIONS:  Applicant  seeks 
a  conditional  order  under  sections  6(b) 
and  6(e)  granting  an  exemption  from  all 
the  provisions  of  the  Act,  and  the  rules 
thereunder,  except  section  9,  certain 
provisions  of  section  17  and  the  related 
rules  thereunder,  and  sections  36 
through  53,  and  the  rules  thereunder. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  to  form  limited  partnerships  (the 
"Partnerships")  of  which  it  will  be  the 
general  partner  and  which  will  be 
employees'  securities  companies  within 
the  meaning  of  section  2(a)(13)  of  the 
Act.  and  to  engage  in  certain  affiliated 
and  joint  transactions  with  the 
Partnerships. 

FILING  DATES:  The  application  was  filed 
on  September  1, 1994,  and  amended  on 
November  1, 1994,  January  13, 1995, 
and  February  15, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
March  27, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicant.  South  Tower,  World 
Financial  Center,  225  Liberty  Street, 
New  York,  New  York  10080-6123. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
942-0581.  orC.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  an  indirect  wholly- 
owned  subsidiary  of  Merrill  LjTich  &  ■ 
Co..  Inc.  ("ML&Co.").  ML&Co.  is  a 
diversified  financial  ser\'ices  holding 
company  that  through  its  subsidiaries 
provides  investment,  financing, 
insurance,  and  related  ser\'ices.  Merrill 
Lynch.  Pierce.  Fenner  &  Smith 
Incorporated  ("Merrill  L>Tich"), 
ML&Co. 's  principal  sudsidiar}'.  is  a 
registered  broker-dealer.  ML&Co.  and  jts 
affiliated  companies  are  herein  referred 
to  as  the  "ML  Group." 

2.  Applicant  or  another  direct  or 
indirect  wholly-owned  subsidiar}-  of 
ML&Co.  formed  for  such  purpose  will 
be  the  "General  Partner"  of  each  of  the 
Partnerships.'  The  General  Partner 
proposes  to  estabfish  Partnerships  from 
time  to  time  for  the  benefit  of  highly 
compensated  key  employees  of  the  ML 
Group.  The  Partnerships  will  be  part  of 
a  program  designed  to  create  capital 
buildings  opportunities  competitive 
with  those  at  other  investment  banking 
firms  for  ML&Co. 's  professionals  and 
managers  and  to  facilitate  its 
recruitment  of  professionals  and 
managers.  Each  Partnership  will  operate 
as  a  non-diversified  closed-end 
management  investment  company  and 
will  meet  the  definition  of  an 


'  The  "General  Partner"  refers  to  applicant  or 
another  wholly-owned  subsidiar>-  of  ML&Co.  in  its 
role  as  the  general  partner  of  a  Partnership  or  the 
functional  equivalent  with  respect  to  any 
Partnership  organized  as  a  business  trust  or  liniilMi 
liability  rompany. 
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"employees'  securities  company"  in 
section  2(a)(13)  of  the  Act. 

3.  Interests  in  the  Partnerships  (the 
"Interests")  will  be  oflered  only  to 
"Eligible  Employees,"  who  are  current 
employees  of  the  ML  Group  that  meet 
the  income  standards  for  "accredited 
investors"  of  rule  501(a)(6)  under 
Regulation  D  promulgated  under  the 
Securities  Act  of  1933  (the  "Securities 
Act").  Eligible  Employees  will  be 
experienced  professionals  in  the 
investment  banking  and  securities 
business,  or  in  related  administrative, 
financial,  accounting,  legal,  or 
operational  activities,  and  will  be 
sophisticated  investors.  Eligible 
Employees  will  be  senior  employees  of 
the  ML  Group  and  will  know  or  be 
known  to,  and  have  direct  access  to, 
other  Ehgible  Employees.^  Eligible 
Employees  will  be  advised  that  the 
Interests  will  be  sold  in  a  transaction 
exempt  under  section  4(2)  of  the 
Securities  Act  and  thus  offered  without 
the  protections  afforded  by  registration 
thereunder,  and  that  the  Partnerships 
will  be  exempt  from  most  provisions  of 
the  Act.  An  Eligible  Employee  becomes 
a  limited  partner  of  a  Partnership  (a 
"Limited  Partner")  by  investing  in  the 
Partnership. 

4.  The  applicable  partnership 
agreement  may  provide  that  a  Limited 
Partner  make  a  capital  contribution  in 
its  entirety  upon  the  formation  of  a 
Partnership  or  in  installments.  A 
Limited  Partner  who  fails  to  pay  an 
installment  when  due  must  pay  interest 
on  such  installment,  remain  personally 
liable  for  the  amount  of  the  default  and, 
to  the  extent  permitted  by  law,  will  not 
be  entitled  to  participate  as  a  Limited 


'  Pursuant  to  Merrill  Lynch  KECALP  Growth 
Investments  L.P.  1983.  Investment  Company  Act 
Release  Nos.  12290  (Mar.  11, 1982)  (notice)  and 
12363  (Apr.  8. 1982)  (order),  amended,  Investment 
Company  Act  Release  Nos.  20280  (May  5. 1994) 
(notice)  and  20328  [June  1,  1994)  (order),  an 
indirect  wholly-owned  subsidiary  of  ML&Co.  may 
establish  limited  partnerships  (the  "KECALP 
Partnerships")  that  meet  the  definition  of 
"employees'  securities  companies"  under  the  Act 
and  are  exempt  from  most  provisions  of  the  Act. 
Interests  in  the  KECALP  Partnerships  are  offered 
exclusively  to  certain  employees  of  MLACo.  and  its 
subsidiaries  and  to  non-employee  directors  of 
MUkCo.  It  is  expected  that  the  number  of  persons 
eligible  to  invest  in  a  Partnership  will  be 
signiHcantly  smaller  than  the  number  eligible  to 
invest  in  a  KECALP  Partnership.  All  Eligible 
Employees  are  expected  to  be  eligible  to  invest  in 
KECALP  Partnerships  organized  in  the  future.  To 
avoid  any  conflicts  of  interests  between  the 
KECALP  Partnerships  and  the  Partnerships, 
ML&Co.  had  adopted  a  policy  that,  with  respect  to 
investment  opportunities  in  which  both  a  KECALP 
Partnership  and  a  Partnership  may  invest,  such 
opportunities  will  first  be  made  available  to  the 
KECALP  Partnership.  In  addition,  no  person  may  be 
a  member  of  both  the  boards  of  directors  of  the 
Ceneial  Partner  and  of  KECALP  Inc.,  the  general 
partner  of  the  KECALP  Partnerships. 
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Partner  when  making  approvals  or 
decisions. 

5.  All  of  the  Partnerships  will  have 
minimum  capital  contributions  and 
restrictions  with  respect  to 
transferability  of  Interests.  Interests  will 
be  non-transferable  except  with  the 
express  consent  of  the  General  Partner 
and  in  any  event  will  be  transferable 
only  to  Eligible  Employees  and 
members  of  a  Limited  Partner's 
immediate  family.  Upon  the  death  of  a 
Limited  Partner  or  such  Limited  Partner 
becoming  incompetent,  insolvent, 
incapacitated,  or  bankrupt,  such 
Limited  Partner's  estate  or  legal 
representative  may  succeed  to  the 
Limited  Partner's  Interests  as  an 
assignee  for  the  purpose  of  settling  such 
Limited  Partner's  estate  or 
administering  such  Limited  Partner's 
property,  but  may  not  become  a  Limited 
Partner.  Interests  will  not  be 
redeemable,  except  that  the  estate  of  a 
deceased  Limited  Partner  may  elect  to 
have  the  Limited  Partner's  Interests 
repurchased  by  the  General  Partner  or 
the  Partnership  at  a  price  equal  to  the 
value  of  the  Interests  determined  at  the 
next  succeeding  appraisal  date. 

6.  The  purchase  price  of  an  Interest 
acquired  upon  the  termination  of  a 
Limited  Partner's  employment  (other 
than  termination  for  cause)  or  upon  the 
Limited  Partner's  bankruptcy  or 
adjudication  of  incompetence  will  equal 
the  amount  that  the  Limited  Partner 
would  have  received  had  the 
Partnership  been  liquidated  on  the 
valuation  date  as  of  the  end  of  the 
immediately  preceding  fiscal  year.  If 
termination  is  for  cause,  the  General 
Partner  has  the  right,  but  not  the 
obligation,  to  acquire  the  Interest  of  the 
Limited  Partner  at  the  lesser  of  the 
amount  equal  to  (a)  what  the  Limited 
Partner  would  have  received  had  the 
Partnership  been  liquidated  on  the 
valuation  date  as  of  the  end  of  the 
immediately  preceding  fiscal  year,  less 
any  distributions  made  after  such 
valuation  date,  or  (b)  the  cost  of  the 
Limited  Partner's  investment  on  such 
valuation  date,  plus  any  undistributed 
ordinary  income. 

7.  The  General  Partner  will  be  a 
registered  investment  adviser.  The 
General  Partner  will  manage,  operate, 
and  control  the  Partnerships  and  will 
have  the  authority  to  make  all  decisions 
regarding  the  acquisition,  management, 
and  disposition  of  the  investments  of 
the  Partnerships  (the  "Investments"). 
All  Investments  and  dispositions  thereof 
will  be  approved  by  the  General 
Partner's  board  of  directors  (the 
"Board"),  which  will  consist  of  five 
members.  When  considering 
investments  for  the  Partnerships,  the 


Board  will  receive  the  advice  of 
members  of  a  committee  of  advisers. 
The  Board  may  consider  investments 
proposed  by  unrelated  third  parties  and 
investments  offered  by  Merrill  Lynch  in 
public  offerings  or  private  placements 
and  investments  presented  to  the 
Partnership  by  affiliates  of  the  General 
Partner.  All  investments  selected  by  the 
General  Partner  will  be  evaluated 
independently  of  each  other  and  chosen 
only  if  a  majority  of  the  Board 
determines  that  they  are  suitable  for  and 
in  the  best  interest  of  the  Partnerships. 
8.  Pending  investment.  Partnership 
funds  will  be  invested  in  "Temporary 
Investments,"  which  consists  of:  (a)  U.S. 
Government  obligations  with  maturities 
of  not  longer  than  one  year  and  one  day; 
(b)  commercial  paper  with  maturities 
not  longer  than  six  months  and  one  day 
and  having  a  rating  assigned  to  it  by 
Standard  &  Poor's  Corporation  or 
Moody's  Investors  Service,  Inc.  (or,  if 
neither  organization  shall  rate  such 
commercial  paper  at  such  time,  by  any 
nationally  recognized  rating 
organization  in  the  United  States)  equal 
to  one  of  the  two  highest  ratings 
assigned  by  such  organization;  (c) 
interest-bearing  deposits  in  U.S.  or 
Canadian  banks  with  an  unrestricted 
surplus  of  at  least  $250  million, 
maturing  within  one  year;  and  (d)  any 
money  market  fund  distributed  and 
managed  by  ML&Co.  or  any  affiliated 
person  thereof  or  successor  thereof. 
Consistent  with  section  12(d)(l)(A)(i), 
no  Partnership  making  a  Temporary 
Investment  will  acquire  mdre  than  3% 
of  the  total  outstanding  voting  securities 
of  an  investment  company. 

9.  The  General  Partner  will  make  no 
cash  contribution  to  the  Partnerships 
other  than  a  nominal  contribution  upon 
their  formation.  The  General  Partner 
will  be  allocated  and  receive  1%  of  the 
income,  profit,  loss,  credit,  expense,  and 
deductions  of  the  Partnership. 
Distributable  cash  generally  will  be 
allocated  1%  to  the  General  Partner  and 
99%  to  the  Limited  Partners.  The 
General  Partner  is  obligated  to  pay  the 
operating  expenses  of  the  Partnerships 
and  is  entitled  to  receive  from  each 
Partnership  annually  up  to  V/2%  of  the 
Limited  Partners'  capital  contribution  to 
reimburse  the  General  Partner  for 
incurring  such  operating  expenses.  The 
General  Partner's  net  worth  will  be 
adequate  to  meet  the  requirements  of 
classifying  the  Partnerships  as 
partnerships  rather  than  as  associations 
taxable  as  corporations  for  federal 
income  tax  purposes. 

10.  It  is  expected  that  new 
Partnerships  would  be  formed  on  a 
periodic  basis  but  would  not  be  formed 
until  the  capital  of  the  prior  Partnership 


has  been  invested  or  committed  for 
investment,  other  than  rtjserves 
maintained  for  follow-on  investments  or 
operating  expenses.  The  Cieneral  Partner 
may  under  certain  circumstances  deem 
it  appropriate  to  allocate  an  investment 
between  two  Partnerships. 

11.  It  is  expected  that  a  substantial 
percentage  of  Investments  will  be  made 
available  to  a  Partnership  by  the  ML 
Group.  Other  affiliated  persons  of 
ML&Co.  may  also  invest  in  the  same 
Investments  in  which  the  Partnerships 
invest. 

12.  The  General  Partner  will  not  have 
the  power  to  require  that  a  Limited 
Partner  withdraw  from  a  Partnership, 
except  that  the  applicable  partnership 
agreement  may  provide  that  the  General 
Partner  has  the  right,  but  not  the 
obligation,  to  acquire  the  Interest  of  a 
Limited  Partner  following  his  or  her 
termination  of  employment  or 
bankruptcy.  The  General  Partner  may  be 
removed  by  the  vote  of  at  least  two- 
thirds  of  the  outstanding  Interests  of  a 
Partnership.  The  General  Partner  may 
assign  or  transfer  its  Interest  to  another 
wholly-owned  subsidiary  of  ML&Co. 

13.  The  General  Partner  has  the  right 
to  dissolve  the  Partnership 
approximately  six  years  after  its 
formation.  It  is  anticipated  that  the 
Cicneral  Partner  will  dissolve  the 
Partnership  when  a  Partnership's  equity 
investments  have  matured  ard 
disposition  of  other  Investments  can  be 
offpcted. 

■Applicant's  Legal  Analysis 

1.  Section  17(a)  prohibits  an  affiliated 
person  of  a  registered  investment 
company  from  selling  to  or  purchasing 
from  such  investment  company  any 
security  or  other  property.  Applicant 
njquests  an  exemption  from  section 
1 7(a)  to  the  extent  necessary  to  permit 
a  member  of  the  ML  Group  to  engage  in 
principal  transactions  with  a 
i'artnership.  The  exemption  would  let 
the  Partnerships  (a)  purchase 
Investments  ft-ora  members  of  the  ML 
Group  on  a  principal  basis;  (b)  purchase 
interests  or  property  in  a  company  or 
other  investment  vehicle  affiliated  with 
ML&Co.  or  in  which  a  member  of  the 
ML  Croup  already  owns  securities;  (c) 
sell,  put  or  tender,  or  grant  options  in 
securities  or  interests  in  a  company  or 
other  investment  vehicle  back  to  such 
entity,  where  that  entity  is  affiliated 
with  the  ML  Group:  and  (d)  participate 
as  a  selling  security  holder  in  a  public 
offering  underwritten  by  a  member  of 
the  ML  Group  or  in  which  a  member  of 
the  ML  Group  acts  as  a  member  of  the 
underwriting  or  selling  group.  In 
addition,  a  Partnership  may  purchase 
fif)m.  or  sell  to,  an  affiliated  person  of 


such  Piulncrship  a  Temporary 
Investment  or  other  short-term 
investment.  Applicant  asserts  that  the 
requested  exemption  is  consistent  with 
the  policy  of  the  Partnerships  and  the 
prottJction  of  investors.  The  Limited 
Partners  will  be  fully  informed  of  the 
possible  extent  of  the  Partnerships' 
dealings  with  affiliates  and,  as 
professionals  employed  in  the  securities 
business,  will  be  able  to  understand  and 
evaluate  the  attendant  risks. 

2.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  The  section  and 
rule  might  require  the  Partnerships  to 
refrain  from  certain  transactions  in 
which  any  Limited  Partner  or  a  member 
of  the  ML  Group  is  also  a  participant. 
Applicant  requests  an  exemption  from 
section  17(d)  and  rule  17d — 1  to  the  . 
extent  necessary  to  let  the  Partnerships 
engage  in  transactions  with  "Co- 
investors."  as  defined  in  condition  3 
below,  who  may  be  affiliated  persons  of 
the  Partnerships.  Applicant  believes 
that  joint  participation  by  the 
Partnerships  in  transactions  with  Co- 
Investors  is  consistent  with  the 
provisions,  policies,  and  purpose  of  the 
Act.  Each  Limited  Partner  will  receive  a 
pro  rata  share  of  the  income,  profit,  loss, 
credit,  expense,  and  deduction  of  a 
Partnership  based  on  the  Limited 
Partner's  investment  in  the  Partnership, 
after  the  allocation  to  the  General 
Partner  of  1%  of  each  such  item.  Any 
Investment  made  concurrently  by  a 
Partnership  and  a  Co-Investor  will  be 
made  on  the  same  terms,  though  not 
necessarily  in  the  same  amount. 

3.  Section  17(0  requires  that  ev.^ry 
registered  investment  management 
company  deposit  its  securities  and 
similar  investments  in  the  custody  of 
certain  specified  entities.  Rule  171-1 
requires  that  a  member  of  a  national 
securities  exchange  serving  as  custodian 
of  the  securities  and  investments  of  an 
investment  company  must,  among  other 
things,  operate  under  a  written  contract 
approved  by  a  majority  of  the 
investment  company's  board  of 
directors.  Applicant  requests  an 
exemption  from  section  17(0  and  rule 
17f-l  to  let  Merrill  Lynch  act  as 
custodian  without  a  written  contract. 
Applicant  asserts  that,  since  there  is 
such  a  close  association  between  the 
Partnerships  and  Merrill  Lynch, 
requiring  a  written  contract  would 
expose  the  Partnerships  to  unnecessary 
burden  and  e.xpense  where  none  is 
nocessarv.  Furthermore,  anv  funds  or 


securities  of  the  Partnership  held  by 
Merrill  Lynch  will  have  the  protection 
of  fidelity  bonds.  Applicant  further 
requests  an  exemption  from  rule  17f- 
1(b)(4),  which  requires  that  the 
investment  company's  securities  and 
investments  be  verified  by  actual 
examination  by  an  independent  public 
accountant  at  certain  specified  times. 
Applicant  does  not  believe  the  expense 
of  retaining  such  an  independent 
accountant  is  warranted,  in  light  of  the 
community  of  interest  of  all  parties 
involved  and  the  existing  requirement 
for  an  independent  annual  audit.  The 
Partnerships  otherwise  will  comply 
with  rule  17f-l. 

4.  Section  17(g)  authorizes  the  SEC  to 
require  by  rules  thereunder  that  certain 
officers  and  employees  of  a  registered 
management  investment  company  be 
bonded  against  larceny  and 
embezzlement.  Rule  17g-l  requires, 
among  other  things,  that  a  majority  of 
the  company's  board  of  directors 
approve  at  least  annually  the 
arrangements  regarding  the  custody  and 
safekeeping  of  the  company's  assets. 
Applicant  requests  an  exemption  from 
section  17(g)  and  rule  17g-l  to  let  the 
Partnerships  comply  with  rule  17g-l  by 
having  the  General  Partner's  officers  and 
directors  take  actions  and  make 
determinations  set  forth  in  the  rule.  In 
all  other  respects,  the  partnerships  will 
comply  with  rule  17g-l. 

5.  Rule  17J-1  requires  that  every 
access  person  of  a  registered  investment 
company  report  to  such  company  with 
respect  to  transactions  in  any  security  in 
which  the  access  person  has,  or  by 
reason  of  the  transaction  acquires,  any 
direct  or  indirect  beneficial  ou-ncrship 
in  the  security.  Applicant  requests  an 
exem.ption  from  the  rule,  except  for  the 
antifraud  provisions  set  forth  in  rule 
17j-l(a).  Applicant  asserts  that  the  other 
provisions  of  the  rule  are  burdensome 
and  unnecessary  as  applied  to  the 
Partnerships  and  that  the  exemption  is 
consistent  with  the  policy  of  the  Act. 
Applicant  contends  that  the  community 
of  interests  among  the  Limited  Partners 
by  virtue  of  their  common  association  in 
ML&Co.  is  the  best  insurance  against 
any  abuse  at  which  the  rule  is  aimed. 

6.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  of  the  provisions  of 
the  Act.  or  of  the  rules  thereunder,  if 
and  to  tlie  extent  that  the  exemption  is 
net;essar\'  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicant  submits 
that  the  requested  exemption  satisfies 
these  standards. 
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7.  The  Partnerships  will  be  conceived 
and  organized  by  persons  who  will  be 
investing  in  the  Partnerships,  either 
directly  or  indirectly,  and  will  not  be 
promoted  by  persons  seeking  to  profit 
from  fees  or  investment  advice  or  from 
the  distribution  of  securities.  AppUcant 
asserts  that  the  requested  exemptions 
are  necessary  or  relevant  to  the 
operations  of  the  Partnerships  as  an 
investment  program  uniquely  adapted 
to  the  needs  of  the  Eligible  Employees. 

Applicant's  Conditions 

Applicant  agrees  that  the  requested 
order  shall  be  subject  to  the  following 
conditions: 

1 .  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  (the 
"Section  17  Transactions")  will  be 
effected  only  if  the  General  Partner 
determines  that:  (a)  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  to  the  partners  and  do  not 
involve  overreaching  of  the  Partnership 
or  its  partners  on  the  part  of  any  person 
concerned;  and  (b)  the  transaction  is 
consistent  with  the  interests  of  the 
partners,  the  Partnership's 
organizational  doaiments,  and  the 
Partnership's  reports  to  its  partners.  In 
addition,  the  General  Partner  will  record 
and  preserve  a  description  of  such 
affiliated  transactions,  their  findings, 
the  information  or  materials  upon 
which  their  findings  are  based  and  the 
basis  therefor.  All  such  records  will  be 
maintained  for  the  life  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staffs 

2.  In  connection  with  the  Section  17 
Transactions,  the  General  Partner  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnerships,  or  any  affiliated  persons  of 
such  a  person,  promoter,  or  principal 
underwriter. 

3.  As  a  condition  to  the  rehef 
requested  from  section  17(d)  and  rule 
17d-l,  the  General  partner  will  not 
invest  the  funds  of  any  Partnership  in 
any  Investment  in  which  a  "Co- 
Investor,"  as  defined  below,  has  or 
proposed  to  acquire  the  same  class  of 
securities  of  the  same  issuer,  where  the 
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'  Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


Investment  involves  a  joint  enterprise  or 
other  joint  arrangement  within  the 
meaning  of  rule  17d-l  in  which  the 
Partnership  and  the  Co-Investor  are 
participants,  unless  any  such  Co- 
Investor,  prior  to  disposing  of  all  or  part 
of  its  investment,  (a)  gives  the  General 
Partner  sufficient,  but  not  less  than  one 
day's,  notice  of  its  intent  to  dispose  of 
its  investment,  and  (b)  refirains  from 
disposing  of  its  investment  unless  the 
Partnership  has  the  opportunity  to 
dispose  of  the  Partnership's  investment 
prior  to  or  concurrently  with,  and  on  the 
same  terms  as,  and  pro  rata  with  the  Co- 
Investor.  The  term  "Co-Investor"  means 
ML&Co.  and  any  person  who  is:  (a)  An 
"affiliated  person"  (as  such  term  is 
defined  in  the  Act)  of  the  Partnership; 
(b)  a  subsidiary  of  ML&Co.,  or  other 
company  controlled  by  ML&Co.  or  its 
subsidiaries;  (c)  an  officer  or  director  of 
a  subsidiary  of  ML&Co.,  or  other 
company  controlled  by  ML&Co.  or  its 
subsidiaries;  (d)  companies, 
partnerships,  or  other  investment 
vehicles  offered,  sponsored,  or  managed 
by  a  member  of  the  ML  Group;  (e)  any 
entity  with  respect  to  which  ML&Co.  or 
its  subsidiaries  or  controlled  entities 
provides  management,  investment 
management,  or  similar  services  as 
manager,  investment  manager,  or 
general  partner  or  in  a  similar  capacity, 
and  for  which  it  may  receive 
compensation,  including,  without 
limitation,  management  fees, 
performance  fees,  carried  interests 
entitling  it  to  share  disproportionately 
in  income  and  capital  gains  or  similar 
compensation;  or  (f)  a  company  in 
which  an  officer  or  director  of  the 
General  Partner  acts  as  officer,  director, 
or  General  Partner,  or  has  a  similar 
capacity  to  control  the  sale  or  other 
disposition  of  the  company's  securities. 
The  restrictions  contained  in  this 
condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (a)  To  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  (b)  to  immediate  family 
members  of  the  Co- Investor  or  a  trust 
established  for  any  Co-Investor  or  any 
such  family  member;  (c)  when  the 
investment  is  comprised  of  securities 
that  are  listed  on  any  exchange 
registered  as  a  national  securities 
exchange  under  section  6  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Exchange  Act");  or  (d) 
when  the  investment  is  comprised  of 
securities  that  are  national  market 


system  securities  pursuant  to  section 
llA(a)(2)  of  the  Exchange  Act  and  rule 
llAa2-2(T)  thereunder. 

4.  Each  Partnership  and  its  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
partners,  and  each  annual  report  of  such 
Partnership  required  by  the  terms  of  the 
applicable  partnership  agreement  to  be 
sent  to  the  partners,  and  agree  that  all 
such  records  will  be  subject  to 
examination  by  the  SEC  and  its  staff.* 

5.  The  General  Partner  will  send  to 
each  Limited  Partner  who  had  an 
interest  in  the  Partnership  at  any  time 
during  the  fiscal  year  then  ended 
partnership  financial  statements  audited 
by  the  Partnership's  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  General  Partner  will  make  an 
appraisal  or  have  an  appraisal  made  of 
all  of  the  assets  of  the  Partnership  as  of 
such  fiscal  year  end.  The  appraisal  of 
the  Partnership  assets  may  be  by 
independent  third  parties  appointed  by 
the  General  Partner  and  deemed 
qualified  by  the  General  Partner  to 
render  an  opinion  as  to  the  value  of 
Partnership  assets,  using  such  methods 
and  considering  such  information 
relating  to  the  investments,  assets,  and 
liabilities  of  the  Partnership  as  such 
persons  may  deem  appropriate,  but  in 
the  case  of  an  event  subsequent  to  the 
end  of  the  fiscal  year  materially 
affecting  the  value  of  any  Partnership 
asset  or  investment,  the  General  Partner 
may  revise  the  appraisal  as  it,  in  its 
good  faith  and  sole  discretion,  deems 
appropriate.  In  addition,  within  90  days 
after  the  end  of  each  fiscal  year  of  each 
of  the  Partnerships  or  as  soon  as 
practicable  thereafter,  the  General 
Partner  shall  send  a  report  to  each 
person  who  was  a  Limited  Partner  at 
any  time  during  the  fiscal  year  then 
ended,  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  the  Limited  Partner  of 
his  or  her  federal  arid  state  income  tax 
returns  and  a  report  of  the  investment 
activities  of  the  Partnership  during  such 
a  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  a  partnership  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  director,  officer,  or  employee 
of  ML&Co.  or  any  of  its  affiliates,  any 


such  individual  will  not  participate  in 
the  General  Partner's  determination  of 
whether  or  not  to  effect  such  purchase 
or  sale. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc.  95-5645  Filed  3-7-95;  8:45  amj 
BILUNQ  CODE  e01IM)1-M 
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*  Each  Partnership  will  preserve  the  accounts, 
books,  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  fir.sl 
two  years. 


[Investment  Company  Act  Release  No. 
20934;  International  Series  Release  No.  789; 
812-9262] 

Mellon  Bank,  N.A.;  Notice  of 
Application 

March  1,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Mellon  Bank,  N.A. 
("MBNA"). 

RELEVANT  ACT  SECTIONS:  Sections  6(c) 
and  17(f). 

SUMMARY  OF  APPLICATION:  MBNA  seeks 
an  order  under  section  6(c)  of  the  Act 
granting  an  exemption  from  section 
17(f).  The  order  would  allow  United 
States  registered  investment  companies 
other  than  investment  companies 
registered  under  section  7(d)  (a  "U.S. 
Investment  Company"),  for  which 
MBNA  serves  as  custodian  or 
subcustodian,  to  maintain  foreign 
securities  and  assets  in  the  United 
Kingdom  with  Mellon  Europe  Limited 
("MEL"),  a  wholly-owned  subsidiary  of 
MBNA. 

FILING  DATES:  The  appHcation  was  filed 
on  September  29, 1994  and  amended  on 
Februarv  23,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  2 7, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 


Applicants,  Mellon  Bank.  N.A,.  One 
Mellon  Bank  Center.  Pittsburgh, 
Pennsylvania  15258-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  C.  David  Messman, . 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Mranagement, 
OfBce  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  MBNA  requests  an  order  to  allow 
MBNA,  any  U.S.  Investment  Company, 
and  any  custodian  for  a  U.S.  Investment 
Company  to  maintain  foreign  securities, 
cash,  and  cash  equivalents  (collectively, 
"assets")  in  the  custody  of  MEL.  For  the 
purposes  of  this  appUcation.  "foreign 
securities"  includes:  (a)  securities 
issued  and  sold  primarily  outside  the 
United  States  by  a  foreign  government, 
a  national  of  any  foreign  country,  or  a 
corporation  or  other  organization 
incorporated  or  organized  under  the 
laws  of  any  foreign  country;  and  (b) 
securities  issued  or  guaranteed  by  the 
Government  of  the  United  States  or  by 
any  state  or  any  political  subdivision 
thereof  of  by  any  agency  thereof  or  by 
any  entity  organized  under  the  laws  of 
the  United  States  or  of  any  state  thereof 
which  have  been  issued  and  sold 
primarily  outside  the  United  States. 

2.  MBNA  is  a  national  banking 
association  organized  and  existing 
under  the  laws  of  the  United  States. 
MBNA  is  regulated  by  the  Office  of  the 
Comptroller  of  the  Currency  and  is 
subject  to  the  National  Bank  Act.  As  of 
December  31, 1993,  MBNA  had 
aggregate  capital,  siuplus,  and 
undivided  profits  in  excess  of 
$2,460,000,000.  MBNA  is  a  wholly- 
owned  direct  subsidiary  of  Mellon  Bank 
Corporation  ("Mellon"),  a  Pennsylvania 
corporation  qualified  as  a  bank  holding 
company  under  the  Bank  Holding 
Company  Act  of  1956. 

3.  MEL  is  a  wholly-owned  subsidiary 
of  MBNA  and  is  regulated  by  the  Bank 
of  England  under  the  Banking  Act  of 
1987.  As  of  December  31 .  1993,  MEL 
had  shareholders'  equity  slightly  in 
excess  of  $10,000,000. 

4.  Boston  Safe  Deposit  and  Trust 
Company  ("Boston  Safe")  is  a 
subsidiary  of  The  Boston  Company,  Inc. 
Boston  Safe  is  organized  as  a  trust 
company  under  Massachusetts  law  and 
is  regidated  by  the  Massachusetts 
Commissioner  of  Banks.  In  May  1993, 
Mellon  acquired  The  Boston  Company, 


Inc.  and  its  subsidiaries,  including 
Boston  Safe.  A  major  business  unit  of 
Boston  Safe  is  Global  Securities 
Services,  which  provides  international 
financial  and  securities  processing 
services,  including  global  custody,  and 
is  qualified  to  hold  U.S.  Investment 
Company  assets  under  section  17(f)  of 
the  Act. 

5.  Mellon  proposes  to  transfer  the 
custody  activities  of  the  London  branch 
of  Boston  Safe  to  MEL  by  transferring  to 
MEL  the  operations  and  assets  of  the 
Global  Custody  Department  of  Boston 
Safe.  Assets  of  U.S.  Investment 
Companies  held  by  the  London  branch 
of  Boston  Safe  will  not  be  transferred  to 
MEL  prior  to  the  issuance  of  the 
requested  order.'  Thereafter,  MBNA,  as 
custodian  or  sub-custodian  for  a  U.S. 
Investment  Company,  will  deposit,  or 
cause  or  permit  a  U.S.  Investment 
Company  to  deposit,  its  assets  with 
MEL.  In  the  alternative.  MEL,  as 
custodian  or  subcustodian  will  receive 
and  hold  the  assets  of  a  U.S.  Investment 
Company  directly  from  such  U.S. 
Investment  Company,  its  custodian  or 
subcustodian,  other  than  MBNA  but 
including  Boston  Safe. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  requires 
ever>'  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  bank 
having  at  all  times  aggregate  capital, 
surplus,  and  undivided  profits  of  at 
least  $500,000.  A  "bank",  as  that  term 
is  defined  in  section  2(a)(5)  of  the  Act. 
includes:  (a)  a  banking  institution 
organized  under  the  laws  of  the  United 
States;  (b)  a  member  bank  of  the  Federal 
Reserve  System;  and  (c)  any  other 
banking  institution  or  trust  company, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  which  consists  of  receiving 
deposits  or  exercising  fiduciary  powers 
similar  to  those  permitted  to  national 
banks,  which  is  supervised  or  examined 
by  state  or  federal  authority  having 
supervision  over  banks,  and  which  is 
not  operated  for  the  purposes  of  evading 
the  Act. 

2.  The  only  entities  located  outside 
the  United  States  which  section  17(f) 
authorizes  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  overseas  branches  of 
qualified  U.S.  banks.  Rule  17f-5  expands 


■  Until  the  requested  order  is  issued,  U.S. 
Investment  Company  assets  will  continue  to  be  held 
by  the  London  branch  of  Boston  Safe  or  another 
custodian  that  qualifles  under  section  17(f)  of  the 
Act. 
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the  group  of  entities  that  are  permitted 
to  serve  as  foreign  custodians.  Rule  17f- 
5(c)(2)(ii)  defines  the  term  "Eligible 
Foreign  Custodian"  to  include  a 
majority-owned  direct  or  indirect 
subsidiary  of  a  qualiBed  U.S.  bank  or 
bank  holding  company  that  is 
incorporated  or  organized  under  the 
laws  of  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100,000,000.  MBNA  is  a 
qualiBed  U.S.  bank  since  it  is  a  bank  as 
defined  in  rule  17f-5(c)(3)  and  it  has 
aggregate  capital,  surplus,  and 
undivided  profits  of  at  least  $500,000. 

3.  MEL  satisfies  the  requirements  of 
rule  17f-5  insofar  as  it  is  a  majority- 
owned  direct  or  indirect  foreign 
subsidiary  of  a  quahfied  U.S.  bank  or 
bank  holding  company.  MEL  does  not, 
however,  meet  the  minimum 
shareholders'  equity  requirement  of  rule 
17f-5.  Accordingly,  MEL  is  not  an 
Eligible  Foreign  Custodian  under  rule 
17f-5  and,  absent  exemptive  relief, 
could  not  serve  as  a  custodian  for  the 
assets  of  U.S.  Investment  Companies. 

4.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
unconditionally,  by  other,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  MBNA 
submits  that  its  request  satisfies  this 
standard. 

Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  regarding  MEL  satisfy  the 
requirements  of  rule  17f-5  in  all  respects 
other  than  MEL's  level  of  shareholder 
equity. 

2.  MBNA,  any  U.S.  Investment 
Company,  and  any  custodian  for  a  U.S. 
Investment  Company,  will  deposit 
assets  with  MEL  only  in  accordance 
with  an  agreement  (the  "Agreement") 
required  to  remain  in  effect  at  all  times 
during  which  MEL  fails  to  satisfy  the 
requirements  of  rule  17f-5  (and  during 
which  such  assets  remain  deposited 
with  MEL).  Each  Agreement  will  be 
three  party  agreement  among  (a)  MBNA, 
(b)  MEL,  and  (c)  the  U.S.  Investment 
Company  or  any  custodian  for  a  U.S. 
Investment  Company  (including  Boston 
Safe)  pursuant  to  which  MBNA  or  MEL, 
as  the  case  may  be,  will  undertake  to 
provide  specified  custody  services.  If 
MBNA  is  to  provide  such  services,  the 
Agreement  will  authorize  MBNA  to 


delegate  to  MEL  such  of  the  duties  and 
obligations  of  MBNA  as  will  be 
necessary  to  permit  MEL  to  hold  in 
custody  the  U.S.  Investment  Company's 
assets.  If  MEL  is  to  provide  service 
directly,  no  such  delegation  will  be 
necessary.  However,  in  either  case,  the 
Agreement  will  provide  that  MBNA  will 
be  liable  for  any  loss,  damage,  cost, 
expense.  Uability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  MEL  of  its  responsibilities  under  the 
Agreement  to  the  same  extent  as  if 
MBNA  had  itself  been  required  to 
provide  custody  services  under  the 
Agreement.  Further,  the  Agreement  will 
provide  that,  in  the  event  of  loss,  the 
U.S.  Investment  Company  or  its 
custodian  may  pursue  a  claim  for 
recovery  against  MBNA,  regardless  of 
whether  MEL  acted  as  MBNA's  delegate 
or  as  direct  custodian  or  subcustodian. 

3.  MBNA  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
requirements  for  a  qualified  U.S.  bank 
set  forth  in  sections  2(a)(5)  and  17(f)  of 
the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  95-5581  Filed  3-7-95;  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Honolulu  District  Advisory  Council 
Meeting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  on  Tuesday.  March  14.  1995  at 
9:30  a.m.  at  the  Business  Information 
and  Counseling  Center.  130  Merchant 
Street.  Suite  1030.  Honolulu.  Hawaii. 
96813  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  Director,  U.S. 
Small  Business  Administration,  300  Ala 
Moana  Boulevard,  Room  2314, 
Honolulu,  Hawaii  968503,  (808)  541- 
2965. 

Dated;  February  27, 1995. 
Dorothy  A.  Overal, 

■Director.  Office  of  Advisory  Council. 
(FR  Doc.  95-5608  Filed  3-7-95;  8:45  ami 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2172] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 

Radiocommunlcations  and  Search  and 
Rescue;  Notice  of  Meetings 

The  Working  Group  on 
Radiocommunlcations  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Life  at  Sea  will  conduct  open 
meetings  at  9:30  a.m.  on  Thursday. 
April  20,  Wednesday,  June  14. 
Thursday.  August  17.  "Thursday. 
September  21,  Thursday.  October  19, 
Wednesday,  November  15,  and 
Thursday.  December  21.  1995.  These 
meetings  wrill  be  held  in  the  Department 
of  Transportation  Headquarters 
Building.  400  Seventh  Street,  SW.. 
Washington.  DC  20950.  The  purpose  of 
these  meetings  is  to  discuss  the  papers 
received  and  the  draft  U.S.  positions  in 
preparation  for  the  1st  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunlcations  and  Search  and 
Rescue  which  is  scheduled  for  February 
19,  1996.  at  the  IMO  headquarters  in 
London,  England. 

Among  other  things,  the  items  of 
particular  interest  are: 

— The  implementation  of  the  Global 

Maritime  Distress  and  Safety  System 

(GMDSS). 
— Maritime  Search  and  Rescue  matters. 

Further  information,  including 
meeting  agendas,  minutes,  and  input 
papers,  can  be  obtained  from  the  Coast 
Guard  Navigation  Information  Center 
computer  bulletin  board,  accessible  by 
modem  by  dialing:  (703)  313-5910.  The 
computer  is  also  accessible  through 
Internet  by  entering:  "Telnet 
fedworld.gov."  logging  on,  and  entering: 
"udd54",  at  the  first  menu. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing:  Mr.  Ronald  J.  Grandmaison, 
U.S.  Coast  Guard  Headquarters, 
Commandant  (G-TTM),  Room  6306. 
2100  Second  Street,  SW..  Washington, 
DC  20593-0001.  by  calling:  (202)  267- 
1389.  or  by  sending  Internet  electronic 
mail  to  cgcomms/g- 
t@cgsmtp.comdt.uscg.mil. 

Dated:  February  21, 1995. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  95-5565  Filed  3-7-95;  8:45  am) 

BILLING  CODE  4710-70-M 


[Public  Notice  2173] 

Shipping  Coordinating  Committee 
Subcommittee  on  Standards  of 
Training  and  Watchkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10  am  on  Monday,  April  10, 
1995,  in  Room  2415  of  the  United  States 
Coast  Guard  Headquarters  Building, 
2100  2nd  Street  SW.,  Washington  DC 
20593-0001.  The  purpose  of  the 
meeting  is  to  review  the  outcome  of  the 
twenty-seventh  session  of  the 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW), 
particularly  as  it  relates  to  the  revision 
of  the  International  Convention  of 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW)  and  preparations  for  1995 
STCW  Conference  to  be  held  at  IMO 
from  June  26  to  July  7,  1995. 

Members  of  the  pubhc  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young.  U.S.  Coast  Guard  (G-MVP-4), 
Room  1210.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated:  February  21,  1995. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  95-5564  Filed  3-7-95;  8:45  am] 

BILLING  CObE  47IO-«7-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  49152  and  Order  95-2-44] 

Order  on  Discussion  Authority 
Regarding  Limits  and  Conditions  of 
Passenger  Liability  Established  by  the 
Warsaw  Convention 

summary:  We  are  publishing  the  entire 
order  as  an  appendix  to  this  document. 
DATES:  Issusd  in  Washington.  D.C.. 
February  22,  1995. 

EFFECTIVE  DATE:  Februar\'  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Bloch.  U.S.  Department  of 
Transportation.  Office  of  the  Assistant 
General  Counsel  for  International  Law, 
Room  10105.  400  Seventh  Street,  S.W., 
Washington.  D.C.  20590.  (202)  366- 
9183. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

Order 
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On  September  24. 1993.  the  International 
Air  Transport  Association  (LATA)  filed  an 
application  requesting  approval  of,  and 
antitrust  immunity  for,  intercarrier 
discussions  concerning  the  limits  and 
conditions  of  passenger  liability  established 
by  the  Warsaw  Convention  (Convention). 

LATA  states  that  pending  ratificafion  and 
entry  into  force  of  Montreal  Protocols 
Numbers  3  and  4  to  the  Convention,  there  is 
a  need  for  interim  passenger  liability  rules 
that  are  adequate  to  current  day  standards  of 
compensation.  The  current  regime,  as 
embodied  in  the  Montreal  intercarrier 
agreement  of  1966  (Agreement)  and  which 
covers  all  carriers  serving  the  IJnited  States, 
establishes  a  liability  limit  of  $75,000  for 
personal  injury  and  death.'  Adjusted  for 
inflation,  LATA  notes  that  this  amount  would 
be  over  3300,000  in  today's  dollars.  Despite 
this,  adherence  to  the  Agreement's  575,000 
limit  continues  to  be  a  condition  for  all 
carriers  to  operate  to  the  Untied  States. 
Against  this  background,  lATA  states  that  air 
carrier  parties  to  the  Agreement  need  the 
authority  to  discuss  bringing  the  Agreement 
up  to  date.  It  states  that  such  discussions  may 
include  possible  amendments  to,  or 
replacements  for,  this  Agreement.  lATA 
states  that  its  request  for  discussion  authority 
and  antitrust  immunity  is  consistent  with 
Department  precedent. 

No  answers  were  filed  in  response  to  the 
LATA  application. 

Decision 

The  Department  has  decided  to  grant  the 
requested  discussion  immunity  subject  to  the 
conditions  described  below.  The  United 
States  has  a  firmly-established  policy  that 
liability  limits  should  be  adequate  to 
contemporary  standards  of  compensation  and 
that  the  current  regime  needs  to  be  updated 
to  provide  sufficient  protection  to  the 
traveling  public.  We  are  granting  the 
application  because  the  discussions  proposed 
by  lATA  may  bring  about  an  interim  solution 
that  will  serve  either  until  Montreal  Protocols 
3  and  4  are  ratified  and  enter  into  force,  or 
until  negotiation  and  entr>'  into  force  of  a 
new  Convention  meeting  al!  U.S. 
requirements. 

We  may  authorize  intert  .-rrier  discussions 
and  grant  them  antitrust  immunity  where  we 
find  that  the  discussions  are  necessary  to 
meet  a  serious  transportation  need  or  to 
achieve  important  public  benefits  and  that 
such  benefits  or  need  cannot  br  .•iKcured  by 
reasonably  available  alternatives  that  are 


'  The  Warsaw  Convention,  to  which  the  t'niled 
•Stales  became  a  party  in  1934.  established  a'number 
of  uniform  rules  regarding  international  air 
transportation,  including  in  Article  22  an  air  carrier 
liability  limit  of  approximately  SIO.OOO  for  each 
passenger  injury  or  death,  absent  a  finding  of 
willful  misconduct.  The  Hague  Protocol  of  195.5. 
which  doubled  the  liability  limit,  was  not  ratified 
by  the  United  States.  Rather,  in  1966,  the  cairiers 
serving  the  United  States  agreed  to  adopt  a  special 
contract  under  Article  22.  establishing  what 
remains  the  current  regime  (.Agreement  CAB  18900. 
approved  by  Order  E-23680,  May  13.  1966)  (Docket 
17325).  Under  the  Agreement's  terms,  these  carriers 
also  agreed  not  to  avail  themselves  of  the  defense 
of  non-negligence  under  Article  20(1)  of  the 
Convention  for  claims  under  that  amount. 


materially  less  anticompetitive.^  49  U.S.C 
41308,41309. 

The  purpose  of  the  discussions  in  this  case 
is  to  secure  the  important  public  benefit  of 
a  liability  regime  that  reflects  contemporary 
standards  of  compensation.  The  discussions 
are  consistent  with  a  strong  and  long- 
standing Department  policy  of  seeking  a 
uniform  set  of  passenger  liability  rules  thai 
meet  today's  needs. 

We  find  that  there  are  no  reasonably 
available  alternatives  to  the  requested 
discussions  having  a  materially  less 
anticompetitive  effect.  The  best  alternative, 
of  course,  is  an  international  agreement  such 
as  the  Montreal  Protocols  and  Supplemental 
Compensation  Plan,  but  it  is  because  that 
approach  has  proven  to  be  such  a  complex 
and  lengthy  one,  and  given  the  pressing  need 
to  have  an  updated  liability  regime,  that  we 
are  entertaining  this  discussion  authority 
request.  Another  alternative  would  be  to 
allow  individual  carriers  to  apply  to  the 
Department  for  modifications  to  their  tariffs 
and  conditions  of  carriage  to  implement 
individual  new  special  contracts  under 
Article  22  of  the  Convention.  We  do  not 
believe  that  approach  is  workable.  Some 
carriers  would  probably  attempt  this,  while 
others  would  not.  Those  that  did  would 
likely  offer  contracts  with  different  terms 
from  one  another.  One  clear  and 
unacceptable  result  of  such  an  approach 
would  be  that  portions  of  the  traveling  public 
would  not  be  adequately  protected.  A  final 
alternative  would  be  for  the  United  States  to 
unilaterally  establish  a  regime  that  all 
carriers  operating  to  the  United  States  would 
have  to  abide  by.  This  approach,  however, 
could  engender  such  significant  opposition 
from  our  trading  partners  that  our  ability  to 
implement  the  plan  unilaterally  could  very 
well  be  jeopardized. 

We  also  find  that  the  requested  approval 
and  grant  of  antitrust  immunity  to  discuss  an 
interim  liability  regime  is  appropriately 
iim.iled  in  nature  and  well-calculated  to 
achieve  a  result  consistent  with  our  objective 
of  having  in  place  a  liability  regime  that 
reflects  contemporary  standards  of 
compensation.  lATA  seeks  discussion.? 
geared  toward  producing  a  temporary 
arrangement,  recognizing  the  immediate  nefd 
to  increase  the  liability  limits  through  a 
unifonn  system  of  rules.  This  is  fully 
consistent  with  our  objectives.  lATA  would 
announce  a  place  and  date  for  such 
discussions  and  has  said  thai  it  would  invite 
f-i!  its  member  carriers. 

lATA  requests  that  we  not  impose 
co.iditions  on  such  discussions  that  would 
restrict  the  ability  of  the  participant  carriers 
to  consider  all  options  in  structuring  a 
liability  regime.  We  will  not  impose 
conditions  other  than  those  that  we  consider 
standard  and  which  we  have  set  out  below. 
However,  we  believe  that  in  constructing  anv 
intercarrier  agreement,  the  participants 
should  seek  to  reflect  the  basic  objectives 
which  we  have  pursued  in  our  efforts  to 
secure  ratification  of  the  Montreal  Protocols 
and  creation  of  a  supplemental  compensation 


'  We  assume  for  the  purposes  of  our  decision 
here  that  the  proposed  discussions  could  reduce 
competition  among  carriers. 


12814 


Federal  Register  /  Vol.  60.  No.  45  /  Wednesday.  March  8.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  45  /  Wednesday,  March  8.  1995  /  Notices 


12815 


UMI 


plan.  We  have  strived  for  a  uniform 
inttirnational  system  that  allows  U.S.  victims 
to  receive  fair  recoveries  within  a  reasonable 
period  of  time.  Specifically,  we  would  expect 
that  any  agreement  reached  by  the  carriers 
would  be  consistent  with  the  following 
guidelines:  first,  with  regard  to  passenger 
claims  arising  firom  international  journeys 
ticketed  in  the  United  States,  passengers 
would  be  entitled  to  prompt  and  complete 
compensation  on  a  strict  liability  basis  with 
no  per  passenger  limits  and  with  measures  of 
damages  consistent  with  those  available  in 
cases  arising  in  U.S.  domestic  air 
transportation:  second,  this  coverage  should 
be  extended  to  U.S.  citizens  and  permanent 
residents  traveling  internationally  on  tickets 
not  issued  in  the  United  States. 

We  have  decided  to  grant  the  request  for 
di.scussion  authority  and  antitrust  immunity 
in  this  order,  rather  than  through  a  show- 
cause  proceeding.  The  discussions  sought  by 
the  applicants  seek  to  carry  out  our 
established  public  policy  goal,  the 
modernization  of  passenger  liability  limits. 
Implementing  that  goal  as  soon  as  possible 
wilt  redound  to  the  immediate  benefit  of  the 
traveling  public  and  therefore  provide 
important  public  benefits.  We  are  willing  to 
grant  antitrust  immunity  in  this  instance 
because,  unlike  most  situations  where  it  has 
been  .sought,  the  purpose  of  the  discussions 
at  issue  here  is  fully  consistent  with  the 
public  interest.  Furthermore,  any  agreement 
reached  by  the  carriers  may  not  be 
implemented  without  our  approval,  and 
interested  persons  will  have  an  opportunity 
to  comment  on  any  application  for  such 
approval. 

In  addition,  to  minimize  any  adverse 
impact  on  the  public  interest,  we  will 
condition  our  approval  and  grant  of  antitrust 
immunity  upon  the  following  express 
conditions:  (1)  The  discussion  authority  is 
limited  to  120  days  from  the  date  of 
publication  of  this  order:  [2]  advance  notice 
of  any  meeting  shall  be  given  to  all  U.S.  and 
foreign  air  carriers  as  well  as  to  the 
Department  of  Transportation  and  the 
Department  of  Justice;  (3)  representatives  of 
the  Department  of  Transportation  and  the 
Department  of  Justice  shall  be  permitted  to 
attend  the  meetings  authorized  by  this  order, 
(4)  lATA  shall  file  within  14  days  with  the 
Department  a  report  of  each  meeting  held 
including  inter  alia  the  date,  place, 
attendance,  a  copy  of  any  information 
submitted  to  the  meeting  by  any  participant, 
and  a  summary  of  the  discussions  and  any 
proposed  agreements:  (5)  any  agreement 
reached  must  be  submitted  to  the  Department 
for  approval  and  must  be  approved  before  its 
implementation:  (6)  the  attendees  at  such 
meetings  must  not  discuss  rates,  fares  or 
capacity,  except  to  the  extent  necessary  to 
discuss  ticket  price  additions  reflecting  the 
cost  of  any  passenger  compensation  plan; 
and  (7)  the  discussions  will  be  held  in  the 
metropolitan  Washington.  D.Q  area. 

Accordingly 

1.  The  Department  approves  the  request  for 
discussion  authority  filed  by  lATA  in  this 
docket,  subject  to  the  restrictions  listed 
below,  under  section  41308  of  title  49  of  the 
United  States  Code,  for  120  days  from  the 


date  of  publication  of  this  order,  for 
discussions  directed  toward  producing  a 
uniform  set  of  passenger  liability  limits: 

2.  The  Department  exempts  persons 
participating  in  the  discussions  approved  by 
this  order  from  the  operation  of  the  antitrust 
laws  under  section  41309  of  Title  49  of  the 
United  States  Code: 

3.  The  Department's  approval  is  subject  to 
the  following  conditions: 

(a)  Advance  notice  of  any  meeting  shall  be 
given  to  all  identifiably  interested  U.S.  air 
carriers  and  foreign  air  carriers,  as  well  as  to 
the  Department  of  Transportation  and  the 
Department  of  Justice; 

(b)  Representatives  of  the  entities  listed  in 
subparagraph  (a)  above  shall  be  permitted  to 
attend  all  meetings  authorized  by  this  order: 

(c)  lATA  shall  file  within  14  day»with  the 
Department  a  report  of  each  meeting  held 
including  inter  alia  the  date,  place, 
attendance,  a  copy  of  any  information 
submitted  to  the  meeting  by  any  participant, 
and  a  summary  of  the  discussions  and  any 
proposed  agreements: 

(d)  Any  agreement  reached  must  be 
submitted  to  the  Deportment  for  approval 
and  must  be  approved  before  its 
implementation; 

(e)  Attendees  at  such  meetings  must  not 
discuss  rates,  fares  or  capacity,  except  to  the 
extent  necessary  to  discuss  ticket  price 
additions  reflecting  the  cost  of  any  passenger 
compensation  plan; 

(f)  The  Department  shall  retain  jurisdiction 
over  the  discussions  to  take  such  further 
action  at  any  time,  without  a  hearing,  as  it 
may  deem  appropriate;  and 

(g)  Any  meetings  authorized  by  this  order 
shall  be  held  in  the  metropolitan 
Washington.  D.C.  area. 

4.  Petitions  for  reconsideration  may  be 
filed  pursuant  to  our  rules  in  response  to  this 
order; 

5.  We  will  serve  a  copy  of  this  order  on  all 
parties  served  by  LATA  in  this  docket,  as 
indicated  by  the  service  list  attached  to  its 
application;  and 

6.  We  will  publish  a  copy  of  this  order  in 
the  Federal  Register. 

Patrick  V.  Murpby, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  95-5588  Filed  3-7-95;  8:45  ami 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-95-1 1 1 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaJdng 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 


notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
anv  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  28,  1995. 
ADCnECSES:  Send  comments  on  a.^y 
petition  in  triplicate  to:  Federal 
Aviation  Adminislrdtion,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-200).  Petition  Docket  No. 

,  800  Independence  Avenue. 

SVV.,  Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Wa.shington,  DC.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  March  1, 
1995. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  27985 

Petitioner:  Captain  Donald  Herbert 
Fisher 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
Captain  Fisher  to  pilot  an  aircraft 
operated  under  part  121  of  the  FAR 
after  reaching  his  60th  birthday. 

Docket  No.:  27988 

Petitioner:  Mr.  Everett  Eugene  York 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
Mr.  York  to  be  a  pilot  in  operations 
conducted  under  part  121  of  the  FAR 
after  reaching  his  60th  birthday. 

Docket  No.:  28002 


Petitioner:  Mr.  Robert  E.  Salmen 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Salmen  to  be  a  pilot  in  operations 
conducted  under  part  121  of  the  FAR 
after  reaching  his  60th  birthday. 

Docket  No.:  28035 

Petitioner:  Mr.  Richard  E.  Randle 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Randle  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
of  the  FAR  after  reaching  his  60th 
birthday. 

Docket  No.:  28036 

Petitioner:  Mr.  Keimeth  A.  Urdahl 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Urdahl  to  be  a  pilot  in  operations 
conducted  under  part  121  of  the  FAR 
after  reaching  his  60th  birthday. 

Docket  No.:  28065 

Petitioner:  Mr.  Russell  C.  Hazelton 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Hazelton  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
of  the  FAR  after  reaching  his  60th 
birthday. 

Docket  No.:  28075 

Petitioner:  Chelan  County  Fire  District  1 

Sections  of  the  FAR  Affected:  14  CFTl 
parts  1  and  11;  SFAR  38-2 

Description  of  Relief  Sought:  To  allow 
Chelan  County  to  continue  to  operate 
its  Bell  UH-lB  hehcopter  in  a  public 
aircraft  status.  The  petitioner  requests 
this  exemption  pursuant  to  the  Public 
Aircraft  Definition  and  Exemption 
Authority  rule. 

Dispositions  of  Petitions 

Docket  No.:  27122 

Petitioner:  Air  Tractor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.31(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5651,  as  amended,  which  permits  Air 
Tractor,  Inc.,  and  pilots  of  the  Air 
Tractor  models  AT-802  and  AT-802A 
to  operate  these  airplanes  without 
holding  a  type  rating,  although 
maximum  gross  weight  of  these 
airplanes  exceeds  12,500  pounds. 
Grant,  fanuary  18,  1995,  Exemption 
No.  565 IB 

Docket  No.:  27966 

Petitioner:  Reeve  Aleution  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Reeve  Aleution 
Airway,  Inc.,  permanent  exemption 


from  §  121.356(a)  of  the  FAR  to  the 
extent  necessary  to  permit  Reeve 
Aleution  to  operate  its  three 
remaining  Lockheed  L-188  aircraft 
within  the  State  of  Alaska,  after  April 
1, 1995,  without  installation  of  TCAS 
II  technology.  Denial,  February  16, 
1995,  Exemption  No.  6030 

Docket  No.:  27845  '^ 

Petitioner:  Learjet  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Learjet  Inc.,  to 
be  exempt  from  the  4-pound  bird 
strike  requirement  of  §  25.571(e)(1) 
from  Vc  at  sea  level  to  8,000  feet  in 
favor  of  Vc  at  sea  level  or  .85  Vc  at 
8,000  feet,  whichever  is  greater. 
Partial  Grant,  fanuary  26,  1995, 
Exemption  No.  6021 

[PR  Doc.  95-5638  Filed  3-7-95:  8:45  am] 
BILLING  COOE  4910-13-M 

[Summary  Notice  No.  PE-95-1 0] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubhcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  28, 1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulator}'  docket 


and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Indpendence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  February  27, 
1995. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  24466 

Petitioner:  Air  Transport  Association 

Sections  of  the  FAR  Affected:  14  CFR 
121.485 

Description  of  Rehef  Sought:  To  extend 
Exemption  No.  4317,  as  amended, 
which  permits  member  carriers  of  the 
Air  Transport  Association  to  conduct 
flights  of  fewer  than  12  hours 
duration  with  an  airplane  having  a 
crew  of  three  or  more  pilots  and  an 
additional  flight  crewmember  without 
requiring  the  rest  period  following 
that  flight  to  be  twice  the  hours  flown 
since  the  last  rest  period  at  his/her 
home  base. 

Docket  No.:  28010 

Petitioner:  General  Electric  Company 

Sections  of  the  FAR  Affected:  14  CFR 
21.128(a)(2) 

Description  of  Relief  Sought:  To  permit 
General  Electric  to  deliver  certain  pre- 
type-certificated  prototype  engines 
(CFM56-5C4)  manufactured  and 
assembled  under  conformity 
configuration  control,  without 
subjecting  the  engine  to  a  test  nm  that 
includes  at  least  5  hours  of  operation 
at  rated  maximum  continuous  power 
or  thrust.  For  engines  having  a  rated 
takeoff  power  or  thrust  higher  than 
rated  maximum  continuous  power  or 
thrust,  the  5-hour  run  must  include  30 
minutes  at  rated  takeoff  power  or 
thrust. 

Dispositions  of  Petitions 

Docket  No.:  23453 

Petitioner:  Hawaiian  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
108.5(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hawaiian 
Airlines  to  utilize  its  DC-9  aircraft 
without  a  security  program  that  meets 
the  requirements  of  §  108.7.  The  DC- 
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9  aircraft  would  be  a  last  minute 
replacement  for  its  DASH-7 
equipment.  Hawaiian  Airlines  has 
confirmed  that  this  exemption  is  no 
longer  necessary;  therefore,  this 
current  exemption  documents  the 
termination  of  the  original  exemption. 
Termination.  February  8,  1995, 
Exemption  No.  3796A 

Docket  No.:  23980 

Petitioner:  United  States  Hang  Gliding 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1 

Description  of  ReUef  Sought^ 
Disposition:  To  amend  Exemption  No. 
4144.  as  amended,  which  allows 
unpowered  ultralight  vehicles  to  be 
towed  aloft  by  powered  ultrahght 
vehicles  operated  by  individuals 
authorized  by  the  United  States  Hang 
Gliding  Association,  Inc.  The 
amendment  would  have  allowed  an 
increase  to  the  weight  Umit  for  single- 
place  powered  ultralight  vehicles, 
used  in  air-to-air  towing  operations 
only,  up  to  360  pounds  empty  weight. 
Additionally,  this  petition  would 
have  allowed  an  increase  to  the 
weight  limit  for  two-place  powered 
ultralight  vehicles,  used  in  air-to-air 
towing  operations  only,  up  to  496 
pounds  empty  weight.  Exemption  No. 
4144,  as  amended,  stand  as  is;  the 
amendment  is  denied.  Denied, 
February  10,  1995,  Exemption  No. 
6024 

Docket  No.:  26067 

Petitioner:  SimuFlite  Training 
International 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  of  part  121;  135.293; 
135.297;  135.299;  135.303; 
135.337(a)(2),  (a)(3),  and  (b)(2);  and 
135.339(a)(2),  (b).  and  (c) 

Description  of  ReUef  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5187B,  which  permits 
SimuFlite,  subject  to  certain 
conditions  and  limitations,  to  use  its 
qualified  instructor  pilots  or  pilot 
check  airmen  in  approved  simulators 
to  train  and  check  the  pilots  of  part 
135  certificate  holders  that  contract 
with  SimuFlite  for  training.  The 
amendment  restores  the  conditions 
and  limitations  that  existed  prior  to 
the  issuance  of  Exemption  No.  5187B, 
except  for  some  minor  clarifications. 
Grant,  February  2.  1995.  Exemption 
No.  5187C 

Docket  No.:  26302 

Petitioner:  FlightSafety  International 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  of  part  121;  135.293; 
135.297;  135.299;  135.337(a)(2).  (a)(3). 
and  (b)(2);  and  135.339(aM2).  (h),  and 
(c) 


Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5241D,  which  permits 
FlightSafety  International  (FSI). 
subject  to  certain  conditions  and 
limitations,  to  use  its  qualified 
instructor  pilots  or  pilot  check  airmen 
in  approved  simulators  to  train  and 
check  the^ilots  of  part  135  certificate 
holders  that  contract  with  FSI  for 
training.  The  amendment  restores  the 
conditions  and  limitations  that 
existed  prior  to  the  issuance  of 
Exemption  No.  5241D,  except  for 
some  minor  clarifications.  Grant, 
February  1,  1995.  Exemption  No. 
5241E 

Docket  No.:  27121 

Petitioner:  Tower  Air 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5596,  as  amended, 
which  allows  Tower  Air  to  provide 
initial  or  upgrade  training  and 
checking  in  a  Phase  II  (Level  C) 
simulator  and  allows  certain 
experienced  pilots  and  flight 
engineers  who  have  received  training 
in  a  Phase  II  (Level  C)  simulator  to  be 
B747  seconds  in  command  (SIC)  in 
accordance  with  the  training  and 
checking  provisions  permitted  under 
Phase  ni  (Level  D)  of  appendix  H.  The 
amendment  revises  the  exemption  to 
permit  former  military  pilots  with 
large  turbojet  experience  to  be  trained 
and  checked  in  a  B747  Phase  II  (Level 
C)  simulator  without  receiving  any 
training  or  checking  in  the  actual 
aircraft.  Grant,  February  3,  1 995, 
Exemption  No.  5596C 

Docket  No.:  27947 

Petitioner:  Jet  Support  Systems,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(6)  and  (7) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Jet  Support 
Systems,  Inc.,  to  operate  turbojet 
aircraft  in  extended  overwater 
operations  equipped  with  one  high 
frequency  communication  system. 
Grant.  February  8,  1995.  Exemption 
No.  6026 

Docket  No.:  27968 

Petitioner:  Corporate  Air 

Sections  of  the  FAR  Affected:  14  CFR 
121.345(c)(2)  and  135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Corporate  Air 
to  operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provision  of  parts 
121  and  135.  Grant,  February  7,  1995. 
Exemption  No.  6025 

Docket  No.:  27960 

Petitioner:  Atlas  Air  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5888,  which  allows 
Atlas  Air  Inc.,  to  provide  initial  or 
upgrade  training  and  checking  in  a 
Phase  II  (Level  C)  simulator  and 
allows  certain  experienced  pilots  and 
flight  engineers  who  have  received 
training  in  a  Phase  II  (Level  C) 
simulator  to  be  B-747  seconds  in 
command  (SIC)  in  accordance  with 
the  training  and  checking  provisions 
permitted  under  Phase  III  (Level  D)  of 
appendix  H.  The  amendment  revises 
paragraph  4.a  of  the  conditions  and 
limitations  to  require  two  manual 
takeoffs  and  landings  instead  of  the 
four  manual  takeoffs  and  landings 
currently  required.  Partial  Grant, 
February  3, 1 995,  Exemption  No. 
5888A 

Docket  No.:  28058 

Petitioner:  Blackhawk  International 
Airways 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Blackhawk 
International  Airways  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  Grant,  February  3.  1995. 
Exemption  No.  6022 

Docket  No.:  27859 

Petitioner:  Professional  Airline 
Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2) 
and  (d)(2)  and  (3);  61.65(c),  (e)(2)  and 
(3),  and  (g);  61.67(d)(2);  61.157(d)(1) 
and  (2)  and  (e)(1)  and  (2);  61.191(c); 
and  appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Professional 
Airline  Training,  Inc.,  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61  of  the  FAR.  Grant.  February'  3. 
1995.  Exemption  No.  5988 

IFR  Doc.  95-5637  Filed  3-7-95;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Use  ttie  Revenues  From  a 
Passenger  Facility  Charge  (PFC)  at 
Albany  County  Airport,  Albany,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  notice  of  intent  to 
rule  on  application  to  use  the  revenues 
from  a  passenger  facility  charge  (PFC)  at 


Albany  County  Airport,  Albany.  New 
York. 

SUMMARY:  This  correction  incorporates 
information  from  the  public  agency's 
application  which  were  omitted  from 
the  previously  published  notice. 

In  notice  docimient  95-4211 
beginning  on  Page  9717  in  the  issue  of 
Tuesday,  February  21, 1995,  on  the 
second  column,  the  last  paragraph 
should  read  as  follows: 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenues  from  a  PFC  at  Albany  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  ReconciUation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  December  22, 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenues  from  a  PFC  submitted  by 
the  County  of  Albany  was  substantially 
complete  within  the  requirements  of 
Section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  22,  1995. 

The  following  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1.  1994. 

Proposed  charge  expiration  date: 
April  1,  2005. 

Total  estimated  PFC  revenue: 
$40,726,364. 

Brief  description  of  proposed  projects: 
— Terminal  Building  Renovation 
— Runway  and  Taxiway  Improvements 
— Flood  Management  Improvements 
— Air  Traffic  Control  Tower 
— Environmental  Remediation 
— New  Interior  Roadways 
— Airport  Studies 
— Airport  Equipment 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  fihng 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Albany 
County  Airport. 


Issued  in  Jamaica,  New  York  on  February 
28, 1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division. 
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Notice  of  Intent  To  Rule  on  AppUcation 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Capital 
Airport;  Springfield,  IL 

AGENCY:  Federal  Aviation 
Administration.(FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Capital  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990' (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  7,  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  dehvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon  Ave., 
Room  258,  Des  Plaines,  Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  W. 
O'Brien,  Jr.,  Director  of  Aviation  of  the 
Springfield  Airport  Authority  at  the 
following  address:  Capital  Airport, 
Springfield  Airport  Authority, 
Springfield,  Illinois  62707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Springfield 
Airport  Authoritv  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office.  2300  East 
Devon  Ave.,  Room  258,  Des  Plaines, 
Illinois  60018,  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  s£Lme  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Capital  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  pf  1990)  (Pubhc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  17. 1995,  the  FAA 
determined  that  the  application  to  use 


the  revenue  from  a  PFC  submitted  by 
the  Springfield  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  than  May  29, 1995. 

The  following  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  February 
1. 1994. 

Estimated  charge  expiration  date: 
January  31,  2006. 

Total  approved  net  PFC  revenue: 
$4,585,443.00. 

Brief  description  of  proposed 
project(s): 

1.  Acquisition  of  Miller  Property 

2.  Rehabilitate  Entrance  Road 

3.  Acquisition  of  Proximity  Suits 

4.  Acquisition  of  a  Front  End  Loader 

5.  Terminal  Building  Expansion 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  Demand 
Air  Taxis. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Springfield 
Airport  Authority. 

Issued  in  Des  Plaines.  Illinois  on  Februarj- 
28,  1995. 

Benito  De  Leon, 

Manager.  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
IFR  Doc.  95-5639  Filed  3-7-95;  8:45  am) 

BtLLtNG  COOE  4«1»-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Lynchburg  Regional  Airport, 
Lynchburg,  VA 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  use  the 
revenue  from  a  PFC  at  Ljuchburg 
Regional  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  15«  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1995. 
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ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street.  Suite  300. 
Falls  Church.  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  David  E.  Blain 
Airport  Manager  at  the  City  of 
Lynchburg,  Virginia  at  the  following 
address:  4308  Wards  Road.  Suite  100. 
Lynchburg,  Virginia  24502-3532. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Lynchburg.  Virginia  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Mendez.  Manager, 
Washington  Airports  District  Office.  101 
West  Broad  Street,  Suite  300.  Falls 
Church.  Virginia  22046. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  uSe  the  revenue  from  a  PFC  at 
Lynchburg  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  29.  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Lynchburg  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  15.  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3. 00 

Proposed  charge  effective  date:  Julv  1 . 
1995. 

Proposed  charge  e.xpiration  date:  )une 
30.  1999. 

Total  estimated  PFC  revenue: 
$921,000. 

Brief  description  of  proposed  project: 

— Purchase  ARFF  Equipment 

— Upgrade  Airfield  Signage 

— Remove  Obstruction,  Runway  17/35 

Approach  Zone 
— Master  Plan 

—FAR  107.14  Airfield  Security 
— Purchase  Handicap  Lift 
—Rehabilitate  Runway  3/21  Lights 
— Land  Acquisition  Noise  Mitigation 
— Land  Acquisition  Part  77 
— Overlay  Runway  17/35 
— Purchase  Snow  Blower  (Impose  Only) 
— Construct  Snow  Equipment 

Maintenance  Building  (Impose  Only) 


Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ACTO)  Filing 
FAA  From  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lynchburg 
Regional  Airport. 

Issued  in  Jamaica.  New  York  State  on 
February  28.  1995. 
Anthony  P.  Spera, 

Acting  Manager,  Airports  Division.  Eastern 
Region. 

|FR  Doc.  95-5641  Filed  3-7-95;  8:45  ami 
BILLING  CODE  4910-13-M 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  Title  49  CFR 
§§  211.9  and  211.41.  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received 
requests  for  exemptions  from  or  waivers 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  RSOP-94-4) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  before 
April  10,  1995,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 


written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street. 
S.W..  Washington.  D.C.  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

American  President  Lines.  Limited  and  APL 
Land  Transport  Services.  Inc.  (APL) 
(Waiver  Petition  Docket  Number  RSOP- 
94-4) 

The  American  President  Lines, 
Limited  and  the  APL  seek  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Railroad  Operating 
Practices  regulation  (49  CFR  Part  218) 
for  derail  and  blue  signal  requirements. 
APL  is  seeking  relief  from  the 
requirements  of  §  218.29(c)(1)  which 
states:  "(c)  Except  as  provided  in 
paragraphs  (a)  and  (b)  of  thi^ section, 
when  workers  are  on,  under,  or  between 
rolling  equipment  on  any  track,  other 
than  main  track:  (1)  A  derail  capable  of 
restricting  access  to  that  portion  of  the 
track  on  which  such  equipment  is 
located,  will  fulfill  the  requirements  of 
a  manually  operated  switch  when 
positioned  no  less  than  150  feet  from 
the  end  [of]  such  equipment  *  •   *" 

A  new  container  port  facility  and  rail 
yard,  which  will  be  operated  by  an  APL 
subsidiary,  are  being  designed  and  built 
by  the  Port  of  Los  Angeles.  The  new- 
facility  is  designed  to  load  and  unload 
intermodal  trains  and  is  expected  to  be 
occupied  by  the  first  quarter  of  1997. 
The  yard  will  have  the  capacity  to  store 
up  to  78  stack  train  cars  with  each  such 
car  being  a  maximum  of  337  feet  long 
There  will  be  10  parallel  spur  tracks 
entering  the  yard  from  the  north-end 
with  a  single  run-around  track  to  the 
north  of  the  working  tracks.  The  10 
spurs  are  arranged  in  sets  of  two  parallel 
tracks  which  will  be  serviced  by  gantr>- 
cranes  for  loading  and  unloading.  The 
10  spurs  rejoin  at  the  south-end  to 
service  a  single  spur  which  runs  along 
the  wharf  structure  to  a  "dead  end."  In 
the  center  of  the  yard  is  a  70-foot  wide 
crossing  aisle  that  divides  each  spur.  On 
each  side  of  the  aisle,  APL  plans  to  load 
and  unload  three  to  five  stack  cars  on 
each  of  the  10  tracks.  The  10  tracks  will 
each  be  about  2,800  feet  in  length,  and 
the  yard  will  be  approximately  3,700 
feet  in  length  by  500  feet  in  width.  APL 
intends  to  load  or  unload  trains  on  all 
10  spurs  simultaneously.  To  protect  its 
workmen,  APL  plans  to  install  blue 
lights  and  derailers  5  feet  beyond  the 
edge  on  both  sides  of  the  aisle.  The  5- 
foot  area  between  the  edge  of  the  aisle 
and  the  derailer  and  blue  light  signal 
will  be  a  surface  that  will  immediately 


dampen  the  progress  of  any  car  that  is 
derailed,  so  that  the  car  will  stop 
moving  before  the  face  of  the  coupler 
reaches  the  aisle.  The  blue  light,  derail 
and  red  light  will  all  be  remotely  and 
automatically  controlled  from  a  tower 
that  is  within  1,500  feet  of  the  aisle  and 
will  have  a  continuous  uninterrupted 
view  of  the  yard.  There  will  also  be  a 
blue  light  signal  and  derail  across  the 
aisle,  80  feet  from  the  other  blue  light 
and  derail,  in  essence  providing  dual 
protection  for  the  workmen. 

The  facility  will  load  and  unload 
ships  and  intermodal  unit  trains.  In  a 
typical  operation,  a  loaded  train  will 
enter  the  yard  from  the  north,  pulling 
enough  cars  to  fill  the  first  track.  The 
speed  limit  in  the  yard  will  be  5  mph. 
The  locomotive  will  pull  these  cars  onto 
the  first  track,  where  a  cut  will  be  made 
just  before  the  aisle,  and  those  cars  to  be 
unloaded  on  the  north  side  of  the  aisle 
will  be  set  out.  The  locomotive  will  then 
pull  the  rest  of  the  cars  onto  the  track 
south  of  the  aisle  where  they  will  be  set 
out.  The  locomotive  will  then  exit  the 
first  track,  proceed  north  on  the  run- 
around  track  to  the  north  of  the  yard 
and  pick-up  another  cut  of  cars  to  fill 
the  second  track.  This  will  continue 
until  the  incoming  train  is  spotted  or  all 
10  tracks  are  filled.  Excess  cars  can  be 
spotted  in  a  storage  yard  northeast  of 
and  adjacent  to  the  main  yard.  During 
the  process,  once  each  cut  of  cars  is  set 
out  on  the  appropriate  track,  the  blue 
lights  and  derails  will  be  set. 

At  that  point,  from  one  to  four  gantry 
type  cranes  may  be  used  to  unload  the 
rtiilroad  cars  on  any  given  spur.  Tractors 
will  move  the  trailers  or  containers 
either  to  a  storage  area,  or  directly  to 
ships  (hat  are  berthed  at  the  facility. 
These  tractors  will  use  the  aisle  as  the 
means  of  access  to  and  from  the  yard 
with  both  chassis  and  containers.  A 
similar  process  will  be  followed  when 
loading  unit  trains  from  a  ship  or  the 
container  storage  vard. 

APL  requests  waiver  of  the  150  fool 
requiro;:icnl  for  the  blue  lights  and 
derail  li.  ■.  ices  to  be  used  in  the  center 
aisle  in  the  yard.  Each  group  of 
workmen  will  be  protected  by  blue  light 
signals  80  feet  apart  across  the  aisle. 
Each  group  of  workmen  will  also  be 
protected  by  two  derail  devices.  The 
first  will  be  within  5  feet  of  the  coupling 
face,  and  the  other  will  be  80  feet  from 
the  first  derail  device,  across  the  aisle. 
Workmen  will  not  begin  working  to  load 
or  unload  the  cars  on  any  given  spur 
until  the  cars  have  come  to  a  complete 
stop  and  are  protected  as  set  out  in  this 
waiver  request.  They  will  be  protected 
by  two  blue  light  signals  and  by  two 
derail  devices. 
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APL  states  that  it  "is  working  with  the 
Port  in  the  process  of  designing  the 
yard.  One  important  facet  of  this  design 
is  that  workmen  be  able  to  work  in  close 
proximity  to  the  aisle  to  increase 
efficiency.  As  indicated  in  the  Notice  of 
Proposed  Rulemaking,  when  certain 
criteria  are  present,  a  railroad  may 
safely  use  different  approaches  to  afford 
blue  signal  protection."  APL  states  they 
will  meet  those  criteria.  "First,  slow 
speeds  are  involved  since  there  is  a  5 
mph  speed  limit  in  the  yard.  Next, 
control  over  the  movement  of  the 
equipment  will  be  placed  in  the  hands 
of  individuals  directly  responsible  for 
the  people  who  need  to  be  protected.  In 
the  Final  Rule.  FRA  expressed  its  goal 
of  assuring  workers'  safety."  APL  states 
that  "the  combination  of  verv  low 
speed,  a  movement  dampening  surface, 
and  derails  in  close  proximity  to  cars 
that  are  standing  still  will  limit  travel  to 
not  more  than  5  feet  after  derailment 
which  is  well  within  FRA's  goal  to: 
assure  that  rolling  equipment  will  not 
travel  more  than  50  feet  after 
derailment." 

APL  states  that  "the  waiver  sought  by 
APL  will  allow  construction  of  a 
modern  and  efficient  rail  yard  as  part  of 
an  intermodal  facility  at  the  Port  of  Los 
Angeles.  By  operating  with  a  reduced 
distance  for  blue  lights  and  derail 
devices,  APL  will  be  able  to  fit  the  yard 
to  the  property  available.  This  project 
will  substantially  increase  the  amount 
of  rail  business  at  the  Port  and  in  the 
region.  Shorter  train  movements  in  the 
yard  will  also  reduce  air  emissions  in 
the  Port,  thereby  reducing  harm  to  the 
environment." 

Issued  in  WashinRSon.  DC  on  February  23. 
1995. 

Phil  OIcksz>  k. 

Acting  Dipiity  Assncintf  Adiuini.':trator  for 

Safety  Compliavcp  and  Program 

Imph'iventiition. 

IFR  Doc.  95-5689  Filed  3-7-95;  8.45  am) 

E'.LLINQ  CODE  4910-8-P 


Federal  Transit  Adminlstrstion 

Environmental  Impact  Statement  on 
the  North-South  Rail  Link,  Boston, 
Cambridge  and  Somervilie,  MA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 


Environmental  Poficy  Act  (NEPA)  on 
the  proposed  rail  link  connecting  North 
and  South  Stations  in  Boston. 
Massachusetts.  The  FTA  and  the  MBTA 
will  prepare  the  EIS  so  that  it  also 
satisfies  the  requirements  of  the 
Massachusetts  Environmental  Policv 
Act  (MEPA). 

This  effort  will  be  performed  in 
cooperation  with  the  Massachusetts 
Highway  Department  and  the  Executive 
Office  of  Transportation  and 
Construction. 

The  EIS/EIR  will  evaluate  the 
following  alternatives:  A  Build 
alternative  consisting  of  an  underground 
rail  link  tunnel  (with  an  option  of  two 
or  four  tracks)  connecting  North  and 
South  Stations  along  the  Central  Artery 
alignment,  a  No-Build  alternative,  and  a 
Transportation  System  Management 
alternative  which  will  be  identified 
during  the  scoping  process.  Although 
the  Commonwealth  of  Massachusetts 
has  elected  to  pursue  the  North-South 
Rail  Link  corridor  within  the  Central 
Artery  alignment,  the  FTA  is  interested 
in  receiving  comments  regarding 
whether  a  rail  link  along  the  Congress. 
Street  alignment  should  be  included  in 
the  Major  Investment  Study  (MIS). 
Scoping  will  be  accomplished  through 
correspondence  with  interested  persons, 
organizations,  and  Federal,  State  and 
local  agencies,  and  through  public 
meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternafivos 
and  impacts  to  be  considered  should  be 
ser.t  to  the  MBTA  by  April  24.  1995.  See 
ADDRESSES  below.  Scoping  Meeting:  A 
joint  PTA  and  MEPA  public  scoping 
meeting  will  he  held  on  Tuesday.  March 
21,  1995  at  2:00  p.m.  at  the  State 
Transportation  Building.  See  ADDRESSES 
below. 

ADDRESSES:  Written  comments  on  the 
projftt  scope  should  be  sent  to  Mr. 
Andrr-w  D.  Brennan.  Manager  of 
Environmental  Affairs.  MBT.-\.  10  P;irk 
Plaza.  Room  6720.  Boston.  MA  02116.  A 
Sropins  Meeting  will  be  held  at  the 
following  location;  State  Transportation 
Building.  10  Park  Plaza,  Boston.  .MA 
02116. 

See  DATES  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Beth  Mello,  Deputy  Regional 
Administrator.  Federal  Transit 
Administration,  Region  1.  (6l7)  494- 
2055. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  MBTA  invite  written 
comments  for  a  period  of  45  days  after 
publication  of  this  notice  (See  DATES 
and  ADDRESSES  above.)  Chuing  scoping. 
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cumxnents  should  focus  on  identifying 
specific  social,  economic,  or 
environmental  impacts  to  be  evaluated, 
and  suggesting  alternatives  that  are  less 
costly  or  less  environmentally  damaging 
which  achieve  similar  objectives. 
Comments  should  focus  on  the  issues 
and  alternatives  for  analysis,  and  not  on 
a  preference  for  a  particular  alternative 
Individual  preference  for  a  particular 
alternative  should  be  communicated 
during  the  comment  period  for  the  Draft 
EIS. 

If  you  wish  to  be  placed  on  the 
mailing  list  to  receive  further 
information  as  the  project  continues, 
contac-t  Mr.  Andrew  Brennan  at  the 
MBTA  (see  ADDRESSES  above). 


Federal  Register  /  Vol.  60.  No.  45  /  Wednesday.  March  8.  1995  /  Notices 


UMI 


II.  Description  of  Study  Area  and 
Proiecl  Need 

The  proposed  project  consists  of  an 
approximately  3  mile  rail  tunnel  linking 
North  and  South  Stations  in  Boston. 
Massachusetts.  The  northern  tunnel 
portals  will  be  located  to  the  north  of 
the  Gilmore  Bridge  and  west  of  the  1-93 
highway  viaduct  in  Somerville. 
Massachusetts.  There  will  be  two 
southern  tunnel  portals:  one  on  the 
southern  side  of  the  Massachusetts 
Turnpike  between  Harrison  and 
Shawmut  Avenues,  and  the  other  in  the 
vicinity  of  the  railroad  yard  south  of  the 
West  Fourth  Street  Bridge  in  South 
Boston.  Three  underground  passenger 
stations  are  proposed:  (1)  At  the  existing 
South  Station.  (2)  near  the  MBTA  Blue 
Line  adjacent  to  the  Aquarium  Station, 
and  (3)  between  Haymarket  and  North 
Stations.  The  project  will  also  define 
options  for  creating  regional  MBTA  rail 
service  by  combining  the  two  currently 
separate  north  and  south  side  commuter 
rail  networks. 

The  construction  of  the  rail  link 
tunnel  will  close  the  gap  in  intercity  rail 
service  along  the  Atlantic  seaboard,  and 
will  create  a  unified  rail  system  for 
metropolitan  Boston  by  combining  the 
two  currently  separate  north  and  south 
side  commuter  rail  networks.  This  will 
reduce  rapid  transit  system  congestion 
in  downtown  Boston,  increase 
operational  capacity  at  South  Station, 
and  improve  regional  air  quality  by 
diverting  automobile  trips  to  the  rail 
system. 

III.  Alternatives 

The  alternatives  proposed  for 
evaluation  include:  (1)  No-action,  which 
involves  no  change  to  existing  rail 
facilities  at  North  and  South  Stations. 

(2)  construction  of  a  rail  link  tunnel 
connecting  North  and  South  Stations 
along  the  Central  Artery  alignment.  A 
two-track  and  a  four-track  tunnel  option 
will  be  considered,  and 


(3)  a  transportation  system 
management  alternative  that  will  be 
identlGed  during  the  scoping  process. 

Although  the  Commonwealth  of 
Massachusetts  has  elected  to  pursue  the 
North-South  Rail  Link  corridor  within 
the  Central  Artery  alignment,  the  FTA  is 
interested  in  receiving  comments 
regarding  whether  a  rail  link  along  the 
Congress  Street  alignment  should  be 
included  in  the  MIS. 

IV.  Probable  Effects 

FTA  and  the  MBTA  will  evaluate  all 
significant  environmental,  social,  and 
economic  impacts  of  the  alternatives 
analyzed  in  the  EIS.  Impacts  include 
changes  in  the  natural  environment  (air 
and  water  quality,  rare  and  endangered 
species),  changes  in  the  social 
environment  (land  use  and 
neighborhoods,  noise  and  vibration, 
aesthetics,  park  lands,  historic/ 
archeological  resources),  disposal  of 
excavated  material,  public  safety  and 
changes  in  rail  service  and  patronage. 
An  operational  analysis  of  combined 
north  and  soutli  side  commuter  rail 
networks  will  be  performed  and  project 
capital  and  operating  costs  and  revenues 
will  be  estimated.  The  impacts  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long  term  period  of 
operation,  and  financial  information  in 
support  of  the  MIS  will  be  provided. 
Measures  to  mitigate  significant  adverse 
impacts  will  also  be  addressed. 

Issued  on:  March  2. 199S. 
Richard  H.  Doyle. 

Hegional  Admin  istmlor. 

(FR  Doc.  9S-S587  Filed  3-7-«5;  e-.45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-60:  Notice  4] 

Autokraft  Ltd.;  Grant  of  Application  for 
Renewal  of  Temporary  Exemption 
From  Motor  Vehicle  Safety  Standard 
No.  208 

Autokraft  Limited  of  Weybridge, 
Surrey,  England,  applied  for  a  renewal 
of  NHTSA  Exemption  No.  92-6, 
exempting  its  AC  MklV  until  January  1. 
t995.  from  compliance  with  paragraph 
S4.1 .4  of  Federal  Motor  Vehicle  Safety 
Standard  No.  208  Occupant  Crash 
Protection.  The  basis  of  the  application 
was  that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  to  comply 
with  the  standard  in  good  faith. 

Notice  of  receipt  of  the  apphcation 
was  published  on  December  19. 19G4, 


and  an  opportunity  afforded  for 
comment  (59  FR  65428). 

Autokraft  was  granted  NHTSA 
Exemption  No.  92-8  on  December  21, 
1992  (57  FR  60563),  and  its  exemption 
from  S4.1. 4  of  Standard  No.  208  was 
scheduled  to  expire  on  January  1, 1995. 
Because  the  application  for  renewal  of 
the  e.xemption  was  filed  "not  later  than 
60  days  before  the  termination  date"  (in 
this  instance.  October  27,  1994).  the 
termination  date  has  been  stayed  until 
the  Administrator  has  acted  upon  the 
application  (49  CFR  555.8(e)). 

The  applicant  sought  a  further  two- 
year  exemption  for  its  AC  Mk  IV 
passenger  car,  of  which  it  has  producetl 
15  in  tlie  year  preceding  the  filing  of  its 
application.  Although  the  company  had 
projected  sales  of  150  units  in  the 
United  States  in  the  years  1992-94.  in 
fact,  there  were  only  seven  sales. 
According  to  its  application,  Autokraft 
"has  continued  the  process  of 
researching  and  developing  the 
installation  of  a  driver  and  passenger 
side  airbag  system"  but  "we  have  been 
unable  to  achieve  the  fitting  of  a  suitable 
system  mainly  due  to  the  chassis  design 
being  based  upon  a  classic  1960's  design 
and  not  easily  adaptable  to  suit  air  bag 
installation."  The  delay  is  also  due  to 
"the  project  having  insufficient  funds 
generated  by  sales  and  available  for 
completing  the  development." 

Autokran  concluded  that  the 
adaptation  of  an  existing  automatic 
restraint  system  is  the  only  viable 
alternative.  Its  continuation  of 
compliance  efforts  has  given  it 
"significant  knowledge  into  the  areas  of 
vehicle  modification,  computer 
simulation,  design  rough  road  testing 
and  low,  medium  and  high  speed  crash 
testing."  Complicating  its  efforts  is  the 
need  to  u.se  a  different  engine  and 
transmission  after  October  1,  1995.  and 
the  possible  effect  that  this  will  have 
upon  compliance.  It  estimated  the  cost 
to  achieve  conformance  would  be 
5550,000,  achievable  by  spreading  these 
costs  during  the  exemption  period. 
Autokraft  reported  losses  totalling 
3.308,243  Pounds  Sterling 
(approximately  $5,624,000  at  a  rate  of 
$1.70/1)  for  the  years  1992-93,  and 
projected  a  further  loss  for  1994. 

The  company  argued  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety 
because  it  meets  all  applicable  EEC 
standards,  and  all  U.S.  Federal  motor 
vehicle  safety  standards  with  the 
exception  of  the  automatic  restraint 
rtiquirements  of  Standard  No.  208  (its  3- 
point  driver  and  passenger  restraints 
meet  the  previous  requirements).  The 
production  of  the  car  makes  available  to 


the  public  "at  a  realistic  price"  a  replica 
of  the  original  AC  Cobra  vehicle 
produced  from  the  original  AC  Cobra 
toohng.  manufactured  during  the  1960's 
predominantly  for  the  American  market. 
Autokraft  is  in  the  process  of  finalizing 
a  U.S.  distribution  agreement  and 
showed  the  car  at  the  North  American 
International  Auto  Show  in  Detroit  in 
Januarj'  1995. 

The  applicant  believes  that  it  will 
comply  writh  Standard  No.  208  six 
months  before  January  1, 1997,  when 
the  2-year  extension  of  its  exemption 
that  it  has  requested  would  expire. 

No  comments  were  received  on  the 
petition. 

Review  of  the  application  for  renewal 
shows  continued  existence  of  the  net 
loss  position  of  the  applicant  upon 
which  the  agency  first  found  that 
compliance  would  cause  substantial 
economic  hardship.  The  fact  that  only     • 
seven  cars  were  sold  in  the  United 
States  under  the  previous  two-year 
exemption  demonstrates  that  the  U.S. 
specification  MklV  could  not  contribute 
to  a  significant  offset  of  Autokraft's  net 
losses.  The  examples  on  display  at  the 
Detroit  Show  were  reported  to  have  a 
suggested  price  of  $95,000  each,  making 
it  unlikely  that  the  applicant  will 
increase  its  sales  by  a  significant 
number  of  vehicles,  even  if  it  can  enter 
a  U.S.  distribution  agreement.  The  car, 
an  open  2-seater,  is  of  limited  utility. 
NHTSA  notes  that  the  company's  efforts 
to  comply  have  been  made  more 
difficult  by  the  vehicle's  1960's 
configuration,  but  that  the  company 
believes  that  it  will  be  in  a  position  to 
manufacture  a  fully-conforming  vehicle 
by  July  1996,  thus  it  has  not  requested 
the  maximum  exemption  of  3  years  to 
which  it  would  be  entitled  under  the 
hardship  provisions.  NHTSA  also 
recognizes  that  the  MklV  is  certified  as 
meeting  all  appUcable  Federal  motor 
vehicle  safety  standards  except  for 
S4.1.4  of  Standard  No.  208,  and  that 
each  of  its  passenger  positions  is 
equipped  with  a  three-point  restraint 
system  of  a  type  that  previously  was 
sufficient  to  meet  Standard  No.  208's 
requirements  for  passenger  cars.  It  is  in 
the  public  interest  that  a  variety  of 
motor  vehicles  continue  to  be  provided. 
Sales,  even  though  small  in  number, 
will  make  a  positive  contribution  to  the 
economy  through  the  employment 
afforded  through  the  distribution,  sales, 
and  repair  channels. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  compliance  with 
Standard  No.  208  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  tried  to  comply  with 
the  standard  in  good  faith.  It  is  hereby 
further  found  that  an  exemplion  is 
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consistent  with  the  public  interest  and 
49  U.S.C.  Chapter  301— Mofor  Vehicle 
Safety.  Accordingly,  NHTSA  Temporary 
Exemption  No.  92-^  from  paragraph 
S4.1.4.  of  49  CFR  571.208  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Crash  Protection  is  extended  to  January 
1.1997. 

Authority:  49  U.S.C.  30113:  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  March  2, 1995. 
Ricardo  Martinez, 
Administrator. 

IFR  Doc.  95-5690  Filed  3-7-95;  8:45  am] 
BriLING  CODE  4910-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington.  DC. 

DATES:  The  meeting  will  be  held  March 
29  and  30, 1995. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
March  29  and  30,  1995  in  room  118, 
begirming  at  9:30  a.m..  Aerospace 
Center  Building,  901  D  Street  SW.. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:/U':AS:4  901  D  Street 
SW.,  Washington,  DC  20024.  Telephone 
(202)  401-4128,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  March 
29  and  30, 1995  in  room  118  beginning 
at  9:30  a.m.,  Aerospace  Center  Building, 
901  D  Street  SW.,  Washington,  DC 
20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3),  (4).  (6).  and  (7)  of 


Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866  and  that  a  regulatory  impact 
analysis:  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 
Margaret  Milner  Richairdson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-5675  Filed  3-7-95;  8:45  am) 
BILUNG  CODE  483IM)1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Other  On-the-Job  Training 
Agreement  and  Apprenticeship 
Training  Agreement  and  Standards,  VA 
Form  22-8864,  and  Employer's 
Application  to  Provide  Job  Training, 
VA  Form  22-8865 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s);  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  ft'equency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  fi-om  Trish 
Fineran.  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VAs  0MB  Desk  Officer.  Joseph  Lackev. 
NEOB.  Room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  no  later  than  .April 
7.  1995. 

Dated:  Februar\-  28.  1995. 
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By  direction  of  the  Secretary. 
DonaM  L.  Neibon, 

Director.  Information  Management  Service. 

Extension 

1 .  Other  On-the-Iob  Training  Agreement 

and  Apprenticeship  Training 
Agreement  and  Standards,  VA  Fonn 
22-8864,  and  Employer's 
Application  to  Provide  Job 
Training.  VA  Form  22-8865. 

2.  VA  uses  the  information  requested  on 

VA  Form  22-8864  (for  on-the-job 
training  and  apprenticeship 


training)  to  determine  if  the  trainee 
is  entering  an  approved  training 
program.  The  information  requested 
on  VA  Form  22-8865  is  used  by  VA 
to  determine  if  the  statutory 
requirements  are  met  for  approval 
of  an  employer's  job-training 
program. 

3.  Business  of  other  for-profit — Not-for- 

profit  institutions — Farms — ^Federal 
Government — State,  Local  or  Tribal 
Government 

4.  Estimated  Total  Annual  Reporting 

Hours — 225  hours 


a.  VA  Form  22-8864  112.5  hours 

b.  VA  Form  22-8865  112.5  hours 

5.  Estimated  Average  Burden  Hour  Per 

Respondent — 45  minutes 

a.  VA  Form  22-8864  30  minutes 

b.  VA  Form  22-8865  90  minutes 

6.  On  occasion 

7.  Estimated  Number  of  Respondents — 

300 

a.  VA  Form  22-8864  225  respondents 

b.  VA  Form  22-8865  75  respondents. 

|FR  Doc.  95-5691  Filed  3-7-95;  8:45  am} 

BILLING  CODE  B320-01-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUhWTY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  Fed.  Reg. 
12032,  March  3, 1995. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
March  14,  1995. 

CHANGE  IN  THE  MEETING: 

Closed  Session 

The  closed  session  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Dated:  March  6, 1995. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  95-5849  Filed  3-6-95;  3:51  pml 
BILUNG  CODE  67S(M)6-M 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
and  Provision  for  the  Delivery  of  Legal 
Services  Committee;  Joint  Meeting  and 
Hearing 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  and 
Provision  for  the  DeUvery  of  Legal 
Services  Committees  will  hold  a  joint 
meeting  and  hearing  on  March  17, 1995. 
The  meeting  and  hearing  will 
commence  at  10:30  a.m. 
PUCE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  11th  Floor.  The  Board 
Room.  Washington.  D.C.  20002.  (202) 
336-8800. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Discussion  of  Proposed  Policy  Statement 
on  Private  Attorney  Involvement/ 
Engagement. 

3.  Consider  and  Aa  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 


accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-6800. 

Date  Issued:  March  6, 1995. 
Patricia  D.  Batie, 
Corporate  Secretary: 
[FR  Doc.  95-5819  Filed  3-6-95;  1:41  pml 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  March  17. 1995.  The 
meeting  will  commence  at  1:30  p.m. 

PLACE:  Legal  Services  Corp)oration.  750 
1st  Street.  N.E..  The  Board  Room. 
Washington.  D.C.  20002.  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  Februar>- 17, 
1995  Meetings. 

3.  Consider  and  Act  Proposed  Changes  to 
the  Corporation's  Bylaws. 

4.  Consider  and  Act  on  Proposed  Board 
Disclosure  Form  and  Related  Guidelines. 

5.  Consider  Committee's  Oversight 
Responsibilities  for  Corporate  Operations. 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-6800. 

Date  Issued:  March  6. 1995. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  95-5818  Filed  3-6-95;  1:41  pm) 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Ad  Hoc  Structure  Committee  on 
Governance  Meeting 

TIME  AND  DATE:  The  Legal  Ser\'ices 
CorporaUon  Board  of  Directors  Ad  Hoc 
Structure  Committee  on  Governance 
will  meet  on  March  17. 1995.  The 
meeting  will  commence  at  9:00  a.m. 
PLACE:  The  Legal  Services  Corporation, 
750  1st  Street,  N.E..  The  Board  Room. 
Washington,  D.C  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  Februar>  16, 
1995  Meeting. 

3.  Consider  Board's  Relationship  With  the 
Corporation's  Inspector  General. 

4.  Consider  Boards  Relationship  With 
Corporation  Management. 

5.  Consider  Issues  Related  to  Board 
Meetings. 

6.  Consider  and  Act  on  Other  Business.    ^ 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  hav^  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  March  6.  1995. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  DfK;.  95-5820  Filed  ,3-6-95;  1.41  pml 

BILLING  COOE  70Sa-01-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 

TIME  AND  DATE:  The  Legal  Ser\  ices 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on  March 
17,  1995.  The  meeting  will  commence  at 
1:30  p.m. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street.  N.E..  10th  Floor.  Conference 
Room.  Office  of  the  Inspector  General. 
Washington,  D.C.  20002.  (202)  332- 
8800. 
STATUS  OF  MEETING:  Open. 
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MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  January  27, 1995 
Meeting. 

3.  Consider  and  Act  on  Status  Report  on 
the  Client  Engagement  Initiative. 

4.  Report  on  Issues  Related  to  the  Provision 
of  Technical  Assistance  to  Grantees. 

5.  Report  on  Compliance  Oversight  of 
Grantees. 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800.   ■ 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-a800. 

Date  Issued:  March  6, 1995. 
Patricia  D.  Batie, 

Corporate  Secretary: 

[FR  Doc.  95-5821  Filed  3-6-95;  1:41  pm] 

BILUNG  CODE  7050-01-M 


LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  March  18,  1995.  The  meeting 
will  commence  at  9:00  a.m. 
PLACE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  Board  Room.  11th  Floor; 
Washington,  D.C.  20002.  (202)  336- 
8800. 


STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  hear  and  consider 
the  General  Counsel's  report  on 
litigation  in  which  the  Corporation  is  or 
may  become  a  party.  Finally,  the  Board 
may  be  briefed  by  the  Inspector  General 
on  Office  of  the  Inspector  General 
Activities.'  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  Section  552b(c)(10)l.  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Section 
1622.5(h)].  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
N.E.,  Washington,  D.C,  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  January  27-28, 
1995  Meeting. 

3.  Approval  of  Minutes  of  January  27, 1995 
Executive  Session. 


'  Brieflngs  do  not  con.stitute  "meetings"  as 
defined  by  the  Government  in  the  Sunshine  Act. 
Notice  of  this  briefing  is  being  provided  solely  as 
a  courtesy  to  the  public. 


4.  Chairman's  and  Members'  Reports. 

5.  Presidents  Report. 

6.  Inspector  Generals  Report. 

7.  Consider  and  Act  on  Ad  Hoc  Structure 
Committee  On  Governance  Report. 

8.  Consider  and  Act  on  Audit  and 
Appropriations  Committee  Report. 

9.  Consider  and  Act  on  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

10.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report. 

a.  Consider  and  Act  on  Proposed  Changes 
to  the  Corporation's  Bylaws. 

11.  Public  Comment. 

Closed  Session 

12.  Consideration  of  the  General  Counsel's 
Report  on  Litigation. 

13.  Briefing  of  Board  by  the  Inspector 
General  on  Office  of  the  Inspector  General 
Activities. 

Open  Session:  (Resumed) 

14.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify'  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  March  6,  1995. 
Patricia  D.  Batie, 
Corporate  Secretary. 

jFR  Doc.  95-5628  Filed  3-6-95;  3:05  pm| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
Dublished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
••■^sued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
pisewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  673 

[Docket  No.  950223058-5058-01;  I.D. 
022395A] 

RIN  0648-AH93 

Scallop  Fishery  Off  Alaska;  Closure  of 
Federal  Waters  To  Protect  Scallop 
Stocks 

Correction 

III  rule  document  95-4942  beginning 
on  page  11054  in  the  issue  of 
Wednesday,  March  1,  1995,  make  the 
following  corrections: 

1.  On  page  11055.  in  die  third 
coJurnn.  in  the  fourth  line  from  the 
bottom,  "optimum"  was  misspelled. 

§673.2    [Corrected] 

2.  On  page  11056,  in  the  third 
column,  in  §673.2,  in  the  definition  fur 
Exclusive  Economic  Zone  (EEZj,  in  the 
second  line,  "ScaIlops(sl  means"  shoidd 
begin  on  the  third  line. 

BILLING  CODE  15l»-«1-0 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Parts  701, 703,  715,  731,  752. 
and  Appendix  G  to  Chapter  7 

[AIDAR  Notice  95-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

Correction 

In  rule  document  95—4111  beginning 
on  page  11911  in  the  issue  of  Friday, 
March  3. 1995,  make  the  following 
corrections: 

1.  The  CFR  parts  should  appear  as  sel 
forth  above. 

2.  On  page  11913,  in  the  first  column, 
roniove  "PART  724— PROTECTION  OF 
PRIVACY  A>a)  FREEDOM  OF 
INFORMATION"  and  "724.170 
[Amended]  '. 

BILLING  CODE  t50S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35326,  File  No.  SR-Phlx- 
95-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Phlx  USTOP  Index 

Correction 

In  notice  document  95-3327 
beginning  on  page  8104  in  the  issue  of 
Friday,  Februar>'  10,  1995  make  the 
foliowing  correction: 

On  page  8104,  in  the  third  column, 
the  formula  for  calculating  the  value  of 
the  Index  was  inadvertently  omitted  and 
should  appear  as  follows: 


The  formula  for  calculating  the  value 
of  the  Index  is  as  follows:* 


(MV,)^(MV,)^-(MV„„) 


Divisor 


xKK) 


Where: 

MV„=Price  x  Shares  outstanding  for 

each  component  of  the  Index 
Divisor=Number  calculated  to  achieve  a 

base  value  of  370  for  the  Index  as 

of  the  close  of  trading  on  DecemU.-r 

14. 1994 

BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  402 

Amendments  to  Regulations  for  the 
Government  Securities  Act  of  1986 

Correction 

In  rule  document  95-4941  beginning 
on  page  11022  in  the  issue  of 
Wednesday,  March  1,  1995  make  the 
ft)llowing  correction: 

§402.2e    [Corrected] 

On  page  11026.  in  the  first  coluiiui.  in 
§402.2e(a)(l).  in  the  third  line 
"§402. 2(a)"  should  read  "§402.2" 

BILLING  CODE  tSOS-01-0 


*  1  he  fonnuU  for  uiiculdliiif;  Ifie  value  of  the 
index  is  thfi  same  as  that  prei  icusU  itpproved  by 
thi^  C:()tmnUsion  for  calculating  thr  valiip  of  the 
f'hlx  Hig  (Jip  Index.  See  Securitids  and  Kxriianj-e 
Alt  Release  No.  33073  (April  28,  19fl4).  59  H* 
J:i245  {.May  S.  1994).  Telephone  cnnversalion 
tx'tween  Michele  Wfisbaum.  A.ssociateGcnerai 
Couns.?!.  I'tilx.  and  Brad  Rilter.  Senior  CouriMjI. 
Office  of  Mttrket  Supervision.  Division  of  Market 
Kef;til;.titin.  (jnnmission.  en  February  2.  IWH. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS-95-08] 

Request  for  Applications  Under  the 
Office  of  Community  Services  Fiscal 
Year  1995  Job  Opportunities  for  Low- 
Income  Individuals  Program 
(Demonstration  Projects) 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  DHHS. 
ACTION:  Announcement  of  availability  of 
fluids  and  request  for  applications 
under  the  Office  of  Community 
Services'  FY  1995  Job  Opportunities  for 
Low-Income  Individual  Program 
(Demonstration  Projects). 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  505  of  the  Family  Support 
Act  of  1988,  as  amended. 
CLOSING  DATES:  The  closing  date  for 
submission  of  applications  is  April  24. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Ser\ices, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade  SVV.. 
Washington,  DC  20447.  Telephone  (202) 
401-5282,  Contact:  Nolan  Lewis. 

This  Announcement  is  accessible  on 
the  OCS  Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  A  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Landry  at  (202)  401-5309. 

Table  of  Contents 

Part  I — Preamble 

A.  Legislative  Authority 

B.  Eligible  Applicants 

C.  Definition  of  Tenns 

D.  Purpose 

Part  II — Program  Priority  Area 

A.  General  Projects  1.0 

B.  Community  Development  Corporations 

Set-aside2.0 

Part  III — Application  Requirements 

A.  Background  Information 

1.  Project  and  Budget  Periods 

2.  Availability  of  Funds  and  Grant 
Amounts 

3.  Mobilization  of  Resources 

4.  Program  Participants/Beneficiaries 

5.  Cooperative  Partnership  Agreement  with 
State  IV-A  Agency  (JOBS  Program) 

6.  Prohibition  and  Restrictions  on  the  Use 
of  Funds 


7  Multiple  Submittals' 

8.  Continuation  and  Refunding 

9.  Third-Party  Project  Evaluation 

10.  Economic  Development  Strategy 

11.  Maintenance  of  Effort 

Part  IV— Application  Review  Process 

A.  Criteria  for  Review  and  Assessment  of 
Applications  in  Priority  Areas  1.0  and 
2.0 

Part  V— Application  Procedures  and 
Selection  Process 

A.  Availability  of  Forms 

B.  Application  Submission 

C.  Intergovernmental  Review 

D.  Application  Consideration 

E.  Criteria  for  Screening  Applications 

Part  VI— Instructions  for  Completing  ttw 
SF-424 

A.  SF—424 — Application  for  Federal 

Assistance 

B.  SF-424A — Budget  Information — Non- 

Construction  Programs 

C.  SF-424B — Assurances — Non-Construction 

Part  VII — Contents  of  Application  and 
Receipt  Process 

A.  Contents  and  Order  of  Application 

B.  Aclcnowledgement  of  Receipt 

Part  Vlli— Post  Award  Information  and 
Reporting  Requirements 

Part  I — Preamble 

A.  Legislative  Authority 

The  Senate  Committee  on 
Appropriations,  in  its 
recommendations,  provides  $5,500,000 
for  job  creation  demonstration  activities 
authorized  under  section  505  of  the 
Family  Support  Act  of  1988,  Pub.  L. 
100-485,  as  amended.  Senate  Report 
No.  103-318,  103d  Cong.,  2nd  Session 
(1994),  to  accompany  H.R.  4606.  Section 
505  of  the  Family  Support  Act  of  1988 
authorizes  the  Secretary  to  enter  into 
agreements  with  not  less  than  5  nor 
more  than  10  non-profit  organizations 
(including  community  development 
corporations)  for  the  purpose  of 
conducting  demonstration  projects  to 
create  employment  and  business 
opportunities  for  certain  low-income 
individuals.  The  Social  Security  Act 
Ameridments  of  1994,  Public  Law  103- 
432,  reauthorize  Section  505  of  the 
Family  Support  Act  of  1988  through 
Fiscal  Year  1996,  and  amends 
subsection  (e)  and  changes  the  project 
period  from  three  to  six  years.  The  six 
year  project  period  applies  only  to  grant 
awards  beginning  in  Fiscal  Year  1995. 

B.  Eligible  Applicants 

Organizations  eligible  to  apply  for 
fiinding  under  this  program  are  any 
non-profit  organizations  (including 
community  development  corporations) 
that  are  exempt  from  taxation  under 
Section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 


or  (4)  of  section  501(c)  of  such  Code. 
Applicants  m^ist  provide  documentation 
of  their  tax  exempt  status.  The  applicant 
can  accomplish  this  by  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  its  Articles  of 
Incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled.  Failure  to 
provide  evidence  of  non-profit  .status 
will  resuh  in  rejection  of  the 
application. 

C.  Definition  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Budget  Period:  The  inter\al  of  time 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Community-Level  Data:  Key 
information  to  be  collected  by  each 
grantee  that  will  allow  for  a  national- 
level  analysis  of  common  features  of 
JOLI  projects.  This  includes  data  on 
the  population  of  the  target  area, 
including  the  percentage  on  AFDC 
and  other  public  assistance,  and  the 
percentage  whose  incomes  fall  below 
the  poverty  line;  the  unemployment 
rate;  the  number  of  new  business 
starts  and  business  closings;  and  a 
description  of  the  major  employers 
and  average  wage  rates  and 
employment  opportunities  with  those 
employers. 

— Community  Development 
Corporation:  A  private,  locally 
initiated,  nonprofit  entity,  governed 
by  a  board  consisting  of  residents  of 
the  community  and  business,  civic 
leaders,  and/or  public  officials  which 
has  a  record  of  implementing 
economic  development  projects  or 
whose  Articles  of  Incorporation  and/ 
or  By-Laws  indicate  that  it  has  a  focus 
in  the  area  of  economic  development. 

— Hypothesis:  An  assumption  made  in 
order  to  test  its  validity.  It  should 
assert  a  cause-and-effect  relationship 
between  a  program  intervention  and 
its  expected  result.  Both  the 
intervention  and  result  must  be 
measured  inorder  to  confirm  the 
hypothesis.  For  example,  the 
following  is  a  hypothesis:  "Eighty 
hours  of  classroom  training  in  small 
business  planning  will  be  sufficient 
for  participants  to  prepare  a 
successful  loan  application."  In  this 
example,  data  would  be  obtained  on 
the  number  of  hours  of  training 
actually  received  by  participants  (the 


intervention),  and  the  quality  of  loan 
applications  (the  result),  to  determine 
the  validity  of  the  hypothesis  (are 
eighty  hours  of  training  sufficient  to 
produce  the  result?). 

-Intervention:  Any  planned  activity 
within  a  project  that  is  intended  to 
produce  changes  in  the  target 
population  and/or  the  environment 
and  that  can  be  formally  evaluated. 
For  example,  assistance  in  the 
preparation  of  a  business  plan  and 
loan  package  are  planned 
interventions. 

-Job  Creation:  To  bring  about,  by 
activities  and  services  funded  under 
this  program,  new  jobs,  that  is,  jobs 
that  were  not  in  existence  before  the 
start  of  the  project.  These  activities 
can  include  self-employment/micro- 
enterprise  training,  the  development 
of  new  business  ventures  or  the 
expansion  of  existing  businesses. 

-Non-profit  Organization:  Any 
organization  (including  a  community 
development  corporation)  exempt 
from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of 
section  501(c)  of  such  code. 

-Outcome  Evaluation:  An  assessment 
of  project  results  as  measured  by 
collected  data  which  define  the  net 
effects  of  the  interventions  applied  in 
the  project.  An  outcome  evaluation 
will  produce  and  interpret  findings 
related  to  whether  the  interventions 
produced  desirable  changes  and  their 
potential  for  replicability.  It  should 
answer  the  question.  Did  this  program 
work? 

-Private  employers:  Third-party  private 
non-profit  organizations  or  third-party 
for-profit  businesses  operating  or 
proposing  to  operate  in  the  same 
community  as  the  applicant  emd 
which  are  proposed  or  potential 
employers  of  project  participants. 

-Process  Evaluation:  The  ongoing 
examination  of  the  implementation  of 
a  program.  It  focuses  on  the 
effectiveness  and  efficiency  of  the 
program's  activities  and  interventions 
(for  example,  methods  of  recruiting 
participants,  quality  of  training 
activities,  or  usefulness  of  follow-up 
procedures).  It  should  answer 
questions  such  as:  Who  is  receiving 
what  services?,  and  are  the  services 
being  delivered  as  planned?  It  is  also 
known  as  formative  evaluation 
because  it  gathers  information  that 
can  be  used  as  a  management  tool  to 
improve  the  way  a  program  operates 
while  the  program  is  in  progress.  It 
should  also  identify  problems  that 
occurred  and  how  they  were  dealt 
with  and  recommend  improved 
means  of  future  implementation.  It 


should  answer  the  question:  "How 
was  the  program  carried  out?"  In 
concert  with  the  outcome  evaluation, 
it  should  also  help  explain,  "Why  did 
this  program  work/not  work?" 

— Program  Participant/Beneficiary:  Any 
individual  eligible  to  receive  Aid  to 
Families  with  Dependent  Children 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act  and  any  other  individual 
whose  income  level  does  not  exceed 
100  percent  of  the  official  poverty  line 
as  found  in  the  most  recent  Annual 
Revision  of  Poverty  Income 
Guidelines  published  by  the 
Department  of  Health  and  Human 
Services.  (See  Attachment  A.) 

— Project  Period:  The  total  time  a  project 
is  approved  for  support,  including 
any  extensions. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family,  by  reason  of 
employment,  does  not  need  and  is  not 
eligible  for  public  assistance. 

D.  Purpose 

The  purpose  of  this  program  is  to 
demonstrate  and  evaluate  ways  of 
creating  new  employment  and  business 
opportunities  for  certain  low-income 
individuals  through  the  provision  of 
technical  and  financial  assistance  to 
private  employers  in  the  community, 
self-employment/micro-enterprise 
programs  and/or  new  business 
development  programs.  A  low-income 
individual  eligible  to  participate  in  a 
project  conducted  under  this  program  is 
any  individual  eligible  to  receive  Aid  to 
Families  with  Dependent  Children 
(AFDC)  under  Part  A  of  Title  IV  of  the 
Social  Security  Act  and  any  other 
individual  whose  income  level  does  not 
exceed  100  percent  of  the  official 
poverty  line.  (See  Attachment  A.) 
Within  these  categories,  emphasis 
should  be  on  individuals  who  are 
unemployed,  those  residing  in  public 
housing  or  receiving  housing  assistance, 
and  those  who  are  homeless. 

Part  II — Program  Priority  Areas 

A.  General  Projects  1.0 

The  Congressional  Conference  Report 
on  the  FY  1992  appropriations  for  the 
Department  of  Labor,  Health  and 
Human  Services,  and  Education  and 
related  agencies  directed  the  ACF  to 
require  economic  development 
strategies  as  part  of  the  application 
process  to  ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration  [H.R.  Conf.  Rep.  No.  282. 
102d  Cong.,  1st  Sess.  39  (1991)].  These 
strategies  should  include  descriptions  of 
how  projects  financed  and  jobs  created 
under  this  program  will  be  integrated 
into  a  larger  effort  to  promote  job  and 


business  opportunities  for  eligible 
program  participants.  Applicants  should 
demonstrate  how  their  proposed 
projects  will  impact  the  overall 
community/communities  served  by  the 
applicant.  OCS  will  only  fund  projects 
that  create  new  employment  and/ or 
business  opportunities  for  eligible 
program  participants.  Projects  funded 
under  this  program  must  demonstrate 
how  The  proposed  project  will  enhance 
the  participants'  abihties  and  skills  in 
their  progress  toward  self-sufficiency. 
Therefore,  proposed  projects  must  show 
prom.ise  toward  progress  of  achieving 
self-sufficiency  among  the  target 
population.  OCS  expects  that  the  jobs 
and/or  business/ self  employment 
opportunities  to  be  created  under  this 
program  will  contribute  to  the  goal  of 
self-sufficiency.  The  employment 
opportunities  should  provide  hourly 
wages  that  exceed  the  minimum  wage 
and  also  provide  benefits  such  as  health 
insurance,  transportation,  child  care, 
and  career  development  opportunities. 

Applicants  must  show  that  the 
proposed  project  will  create  a 
significant  number  of  new  full-time 
permanent  jobs  through  the  expansion 
of  a  pre-identified  business  or  new 
business  development,  by  providing 
opportunities  for  self-employment  to 
eligible  participants,  or  by  creating  new 
non-traditional  employment 
opportunities  for  women  and  minorities 
in  highway  construction  and 
maintenance  or  in  the  machine  tool 
industry  as  described  below. 

While  projected  employment  in  future 
years  may  be  included  in  the 
application,  it  is  essential  that  the  focus 
of  employment  opportunities 
concentrate  on  new  full-time, 
permanent  jobs  to  be  created  during  the 
duration  of  the  grant  project  period  and/ 
or  on  the  creation  of  new  business 
development  opportunities  for  low- 
income  individuals.  OCS  is  particularly 
interested  in  receiving  proposals  in 
three  areas: 

1 .  Local  Initiative.  In  the  spirit  of 
"local  initiative"  OCS  looks  forward  to 
innovative  proposals  that  grow  out  of 
the  experience  of  applicants  and  the 
needs  of  their  clientele  and 
communities,  and  will  make  the  fruits  of 
local  creativity  available  broadly  to 
others  seeking  solutions  to  similar 
problems. 

2.  Highway  Construction  and 
Maintenance.  At  the  same  time.  OCS  is 
particularly  interested  in  receiving  a 
number  of  applications  which  seek  to 
create  non-traditional  emplopnent 
opportunities  for  women  and  minorities 
in  highway  construction  and 
maintenance. 
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Approximately  $20  billion  a  year  goes 
to  States  for  highway  construction  and 
repair,  creating  over  270,000  jobs  with 
State  Highway  Agencies  and  500,000+ 
jobs  with  contractors.  The  Federal 
Highway  Administration  (FHWA),  in 
conjunction  with  the  Department  of 
Labor  and  the  Women 's  Bureau,  has 
been  seeking  ways  to  increase  minority 
and  women  participation.  State 
Highway  Agencies  now  have  the  option 
to  use  up  to  '/2  per  cent  of  their  Federal 
highway  funds  for  On-the  Job  Training 
(OJT)  and  supportive  services  to  expand 
employment  opportunities  for 
minorities  and  women,  similar  to 
programs  such  as  Youth  Build.  In 
addition,  the  FHWA  has  developed  and 
presented  a  training  course.  Women  in 
Highway  Construction,  nationally  to 
over  700  Federal  and  State  Highway 
Agency  personnel  and  highway 
contractors  on  strategies  to  increase 
participation  of  women  on  highway 
construction  projects. 

Because  of  the  aging  worker 
population,  there  is  a  serious  shortage 
of  qualified  workers  in  highway 
construction  and  maintenance  in  many 
parts  of  the  country.  The  shortages  will 
become  more  critical  as  the  population 
ages  further.  Consequently,  unions  are 
now  taking  advantage  of  opportunities 
to  recruit  women  and  minorities  into 
non-traditional  highway  construction 
and  maintenance  jobs. 

Applicants  seeking  further 
information  about  the  efforts  being 
undertaken  by  the  FHWA,  such  as  its 
training  efforts  and  the  OJT  supportive 
services  program,  should  contact  the 
appropriate  FHWA  Regional  Civil  Rights 
Director.  (See  Attachment  K.) 

3.  Machine  Tool  Industry.  Another 
area  from  which  OCS  would  welcome 
applications  for  creation  of  non- 
traditional  employment  opportunities  is 
the  machine  tool  industry.  This  industry 
is  one  into  which  it  has  traditionally 
been  difficult  for  minority,  women  and 
low-income  workers  to  gain  entry.  One 
possibility  might  be  a  strategy  of  small, 
high  quality  "micro-enterprise" 
machine  shops  organized  in  cooperative 
sub-contracting  arrangements  with 
(existing industries  orbusinesses. 

The  requirement  for  creation  of  new, 
full-time  permanent  jobs  applies  to  all 
applications.  OCS  has  determined  that 
creation  of  non-traditional  job 
opportunities  for  women  and  minorities 
in  highway  construction  and 
maintenance  and  in  the  machine  tool 
industry,  which  previously  have  been 
closed  to  these  populations,  meets  the 
ertiployment  opportunity  creation 
requirements  of  the  JOLI  legislation. 
OCS  continues  to  require  JOLI 
applications  to  propose  the  creation  of 


jobs  through  the  expansion  of  existing 
businesses,  the  development  of  new 
businesses,  or  the  creation  of 
emplojTTient  opportunities  through  self- 
employment/microenterprise 
development.  All  applications  for  JOLI 
grantees  must  submit  a  signed  written 
agreement  with  the  State  IV-A  agency 
which  administers  the  JOBS  program 
and  the  appropriate  local  partners 
participating  in  the  project.  (See  Part  IV, 
Criterion  VI). 

The  agreements  should  describe  the 
cooperative  partnerships  and  include 
the  specific  activities  to  be  performed  by 
each  partner  over  the  course  of  the  grant 
period.  For  example,  the  agreement 
should  include  a  description  of  the 
training  to  be  provided  the  eligible 
participants  and  local  hiring  practices, 
apprenticeships  arrangements,  and 
relationship  with  local  unions  where 
applicable. 

In  the  case  of  proposals  for  creating 
self-employment  micro-business 
opportunities  for  eligible  participants, 
the  applicant  must  detail  how  it  will 
provide  training  and  support  services  to 
potential  entrepreneurs.  The  assistance 
to  be  provided  to  potential 
entrepreneurs  must  include,  at  a 
minimum,  technical  assistance  in  basic 
business  planning  and  management 
concepts,  and  assistance  in  preparing  a 
business  plan  (See  Part  IV,  Criterion  III 
for  requirements)  and  loan  application. 

Any  funds  that  are  used  for  training 
participants  who  are  AFDC  recipients 
and  therefore  eligible  for  JOBS  support 
must  be  limited  to  providing  specific 
job-related  training  to  such  eligible 
participants  who  have  been  selected  for 
employment  (expansion  of  an  existing 
business,  new  business  venture  or  non- 
traditional  employment)  and/or  self- 
employment  business  opportunities. 
Where  participants  are  not  receiving 
AFDC  and  are  therefore  not  eligible  for 
JOBS  support,  project  funds  may  be 
used  to  provide  basic  skills  training  and 
other  support  services. 

In  the  review  process,  favorable 
consideration  will  be  given  to 
applicants  with  a  demonstrated  record 
of  achievement  in  promoting  job  and 
enterprise  opportunities  for  low-income 
people.  Favorable  consideration  also 
will  be  given  to  those  applicants  who 
show  the  lowest  cost-per-job  created  for 
low-income  individuals.  For  this 
program.  OCS  views  $15,000  in  OCS 
funds  as  the  maximum  amount  for  the 
creation  of  a  job  and,  unless  there  are 
extenuating  circumstances,  will  not 
fimd  projects  where  the  cost-per-job  in 
OCS  funds  exceeds  this  amount.  Only 
those  jobs  created  and  filled  by  low- 
income  people  will  be  counted  in  the 


cost-per-job  formula.  (See  Part  IV, 
Criterion  IV.) 

Technical  assistance  should  be 
specifically  addressed  to  the  needs  of 
the  private  employer  in  hreating  new 
jobs  to  be  filled  by  eligible  individuals 
and/or  to  the  individuals  themselves 
such  as  skills  training,  job  preparation, 
self-esteem  building,  etc.  Financial 
assistance  may  be  provided  to  the 
private  employer  as  well  as  the 
individual. 

If  the  technical  and/or  financial 
assistance  is  to  be  provided  to  pre- 
identified  businesses  that  vnll  be 
expanded  or  franchised,  written 
commitments  from  the  businesses  to 
create  the  planned  jobs  must  be 
included  with  the  application. 

The  creation  of  a  revolving  loan  fund 
with  funds  received  under  this  program 
is  an  allowable  activity.  However,  OCS 
encourages  the  use  of  funds  from  other 
sources  for  this  purpose.  Points  will  be 
awarded  in  the  review  process  to  those 
applicants  who  leverage  funds  from 
other  sources.  (See  Part  IV,  Criterion  VI.) 
Loans  made  to  eligible  beneficiaries  for 
business  development  activities  must  be 
at  or  below  market  rate. 

Note:  Interest  accrued  on  revolving  loan 
funds  may  be  used  to  continue  or  expand  the 
activities  of  the  approved  project. 

Grant  funds  received  under  this 
program  may  not  be  used  for 
construction. 

A  formal,  cooperative  relationship 
between  the  applicant  and  the  agency 
responsible  for  administering  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  program  (as  provided  for  under 
title  IV-A  of  the  Social  Security  Act)  in 
the  area  served  by  the  project  is  a 
requirement  for  funding.  The 
application  must  include  a  signed, 
written  agreement  between  the 
applicant  and  the  local  State  IV-A 
(public  welfare)  agency  administering 
the  JOBS  program,  or  a  letter  of 
commitment  to  such  an  agreement 
within  6  months  of  a  grant  award 
(contingent  only  on  receipt  of  OCS 
funds).  The  agreement  must  describe  the 
cooperative  relationship,  including 
specific  activities  and/or  actions  each  of 
these  entities  propose  to  carry  out  over 
the  course  of  the  grant  period  in  support 
of  the  project. 

The  agreement,  at  a  minimum,  must 
cover  activities  that  will  be  provided  to 
the  target  population  and  which  are 
related  to  one  or  more  of  the  mandatory 
or  optional  components  offered  by  the 
appropriate  State's  JOBS  program.  Tho 
mandatory  activities  offered  by  the 
States'  JOBS  programs  consist  of  the 
following  components  and  services: 
Basic  educational  activities  (below 


secondary  level  i.e.  H.S.,  GED,  ESL;  job 
skills'training;  job  readiness  activities; 
job  development  and  job  placement; 
childcare;  and  other  supportive  services 
(45  CFR  250.44  and  255.0).  The  optional 
services  offered  by  the  States'  JOBS 
programs  must  include  two  (2)  of  the 
following  components  of  group  and 
individual  job  search  assistance:  on-the- 
job-training  experience;  work 
supplementation;  or  community  work 
experience  (45  CFR  250.45).  (See 
Attachment  I  for  a  list  of  thfe  State  IV- 
A  agencies.) 

Projects  also  must  include  an 
independent,  methodologically  sound 
evaluation  of  the  effectiveness  of  the 
activities  carried  out  with  the  grant 
funds  in  creating  new  jobs  and/or 
business  opportunities.  (See  Part  I.  C 
Definition  of  Terms,  and  Part  FV. 
Criterion  V). 

Applications  should  include  a  plan 
for  disseminating  the  results  of  the 
project  after  expiration  of  the  grant 
period.  Applicants  may  budget  up  to 
$2,000  for  dissemination  purposes. 

Priority  will  be  given  to  applications 
proposing  to  serve  those  areas 
containing  the  highest  percentage  of 
individuals  receiving  Aid  to  Families 
with  Dependent  Children  (AFDC)  under 
Title  IV-A  of  the  Social  Security  Act. 
(See  Part  IV.  Criterion  II.) 

B.  Community  Development 
Corporations  Set-Aside  2.0 

For  Fiscal  Year  1995.  a  set-aside  fund 
of  $1  million  will  bo  included  for 
Community  Development  Corporations 
(For  definition  of  Community 
Development  Corporation,  see  Part  I.  C.) 

Such  projects  must  conform  to  the 
purposes,  requirements,  and 
prohibitions  applicable  to  those 
submitted  under  Part  II,  General  Projects 
1.0. 

Applications  for  these  set-asido  funds 
which  are  not  funded  due  to  the  Hmited 
amount  of  funds  available  will  also  bo 
considered  competitively  within  the 
larger  pool  of  eligible  applicants. 

Part  III — Application  Requirements 

A.  Background  Information 
1.  Project  and  Budget  Periods 

The  Social  Security  Act  Amendment 
of  1994  which  reauthorized  the  JOLI 
program  also  lengthened  the  project 
duration  from  a  3-year  period  to  a  6- 
year  period.  In  our  effort  to  implement 
this  change.  OCS  will  approve  FY  1995 
grants  for  a  project  period  of  six  years 
and  an  initial  budget  period  of  36 
months,  or  three  years.  This  initial  36- 
month  budget  period  will  be  considered 
the  Operational  Phase  of  the  project, 
iluring  which  the  Work  Plan  described 


in  this  announcement  is  to  be  carri«d 
out.  The  second  36  months,  or  three 
years,  of  the  Project  Period  is  to  be 
considered  a  period  of  tracking  workers 
in  the  newly  created  jobs,  of  providing 
them,  as  needed,  with  modest  support 
and  assistance,  and  of  continuing 
Project  Evaluation.  Applications  for 
continuation  grants  funded' under  these 
awards  beyond  the  36-month  budget 
period  but  within  the  six  (6)  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  non-competitive  basis,  in  a 
modest  amount  commensurate  with  the 
reduced  level  of  effort,  and  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantee,  and 
determination  that  this  would  be  in  the 
best  interest  of  the  government. 

2.  Availability  of  Funds  and  Grant 
Amounts  ' 

The  Office  of  Community  Services 
expects  to  award  approximately 
$5,000,000  by  September  30.  1995  for 
new  grants  under  this  program  [SI 
million  of  which  will  be  awarded 
pursuant  to  the  Joint  OCS/EPA 
Announcement/NOFA  described  above). 

A  maximum  of  $500,000  for  the  first 
36-month  budget  period  will  be 
awarded  to  selected  organizations  under 
this  program  in  FY  1995.  OCS  will 
award  no  less  than  5  and  no  more  than 
to  grants  under  this  program. 

For  Fiscal  Year  1995  up  to  $1  million 
in  jOU  funds  is  being  made  available, 
along  with  up  to  $500,000  of 
Community  Services  Block  Grant 
(CSSGI  Discretionary  Economic 
Development  grant  funds,  as  part  of  a 
Joint  Program  Announcement/Notice  of 
Funds  Availability  (NOFA)  issued  by  the 
Office  of  Community  Services  (OCS) 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  to  fund  up  to  three 
projects  addressing  Community-Based 
Lead  Abatement  Training  and  Career 
Development  and  Lead  Poisoning 
Prevention  Education.  EPA  will  be 
providing  up  to  $1.5  million  to  public 
agencies,  which  together  with  the  OCS 
funding  to  private  non-profit  agencies, 
will  make  possible  the  funding  of  three 
$1  million  projects  with  the  public  and 
non-profit  grantee  agencies  in 
partnership,  each  Federal  agency 
contributing  $500,000  to  each  of  the 
three  projects.  These  will  be  projects  of 
job  creation  in  community  based  lead 
abatement  within  the  requirements  of 
JOU  and  CSBG  Discretionary  Programs, 
and  the  EPA  funds  will  be  available  for 
worker  and  community  training  and 
education.  Prospective  applicants  for 
these  projects  should  obtain  copies  of 
the  Joint  OCS-EPA  Announcement/ 
NOFA  which  will  contain  all  necessary 
information,  instructions  and  forms. 


Copies  of  the  Joint  Announcement  \%ill 
be  published  in  the  Federal  Register 
and  will  be  available  for  downloading 
from  the  OCS  Electronic  Bulletin  Board 
by  calling  1-800-627-8886.  For 
assistance  m  accessing  the  Bulletin 
Board,  a  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Landry  at  (202)  401-5309 

.1.  Mobilization  of  Resources 

OCS  will  give  favorable  consideratiim 
in  the  review  process  to  applicants  who 
mobilize  cash  and/or  third-party  in-kind 
contributions  for  direct  use  in  tlie 
project.  (See  Part  IV.  Criterion  VI.) 

4.  Program  Participants/Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS  and  individuals 
eligible  to  receive  AFDC  under  Part  A  of 
Title  IV  of  the  Social  Security  Act. 

Attachment  A  to  this  announcement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Annual  revisions  of 
these  guidelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  each  ye&r.  Grantees  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  IJ..S. 
Government  Printing  Office. 
Washington.  DC  20402.  They  also  an^ 
accessible  on  the  OCS  Electronic 
Bulletin  Board  for  reading  and/or 
downloading.  (See  FOR  FURTHER 
INFORMATION  at  beginning  of  this 
.announcement.) 

No  other  government  agency  or 
privately-defined  poverty  guidelines  art; 
applicable  for  the  determination  of  low- 
income  eligibility  for  this  program. 

5.  Cooperative  Partnership  A j^renment 
With  State  IV-A  Agency  (JOBS  Program) 

A  signed  written  agreement,  nr  letter 
of  commitment  to  sign  such  aii 
agreement  within  six  months  of  a  grant 
award,  between  the  applicant  and  the 
local  State  IV-A  agency  must  be 
submitted  with  the  application  in  nrditr 
to  be  reviewed  and  evaluated 
competitively.  The  agreement/letter 
must  describe  the  cooperative 
relationship  and  include  specifi«; 
activities  and/or  actions  that  each  of  the 
entities  proposes  to  carry  out  over  the 
course  of  the  grant  period  in  support  of 
the  project.  (Please  review  PART  II. 
General  Projects  1.0  for  additional 
specific  information  related  to  this 
agreement.) 
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6.  Prohibition  and  Restrictions  on  the 
Use  of  Funds 

The  use  of  hinds  for  new  construction 
or  the  purchase  of  real  property  is 
prohibited.  Costs  incurred  for 
rearrangement  and  alteration  of  facilities 
required  specifically  for  the  grant 
program  are  allowable  when  specifically 
approved  by  ACF  in  WTitin^. 

If  the  applicant  is  proposmg  a  project 
which  will  affect  a  property  listed  in,  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B.  Item  13  for 
additional  guidelines.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  cited  Act  will  result  in  the 
application  being  ineligible  for  funding 
consideration. 

7.  Multiple  Submittals 

Due  to  the  limited  number  of  grants 
that  will  be  made  under  this  program, 
only  one  proposal  from  an  eligible 
applicant  will  be  funded  by  OCS  from 
FY  1995  JOLI  funds,  be  it  pursuant  to 
this  announcement  {Program  areas  1.0 
and  2.0)  or  the  aforementioned  Joint 
Announcement/NOFA  with  EPA. 

8.  Continuation  anti  Refunding 

OCS  will  not  provide  continuation 
funding  or  refunding  to  a  previously 
funded  grantee  to  conduct  the  same 
demonstration  in  the  same  target  area. 

9.  Third-Party  Project  Evaluation 

Proposals  must  include  provision  for 
an  independent,  methodologically 
sound  evaluation  of  the  effectiveness  of 
the  activities  carried  out  with  the  grant 
and  their  efficacy  in  creating  new  jobs 
and  business  opportunities.  There  must 
be  a  well  defined  Process  Evaluation, 
and  an  Outcome  Evaluation  whose 
design  will  permit  tracking  of  project 
participants  throughout  the  second  36 
months  of  the  project.  The  evaluation 
must  be  conducted  by  an  independent 
evaluator,  i.e.,  a  person  with  recognized 
evaluation  skills  who  is  organizationally 
distinct  from,  and  not  under  the  control 
of.  the  applicant.  It  is  important  that 
each  successful  applicant  have  a  third- 


party  evaluator  selected,  and  performing 
at  the  very  latest  by  the  time  the  work 
program  of  the  project  is  begun,  and  if 
possible  before  that  time  so  that  he  or 
she  can  participate  in  the  final  design  of 
the  program,  in  order  to  assure  that  data 
necessary  for  the  evaluation  will  be 
collected  and  available. 

10.  Economic  Development  Strategy 

In  accordance  with  the  legislative 
reference  cited  in  Part  II,  Section  A. 
applicants  must  include  in  their 
proposal  an  explanation  of  how  the 
proposed  project  is  integrated  with  and 
supports  a  larger  economic  development 
strategy  within  the  target  community. 
Where  appropriate,  applicants  should 
document  how  they  were  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
commimity-based  strategic  plan,  such  as 
that  required  for  applying  for 
Empowerment  Zones/Enterprise 
Community  (EZ/EC)  status,  to  achieve 
both  economic  and  human  development 
in  an  integrated  manner,  and  how  the 
proposed  project  supports  the  goals  of 
that  plan.  (See  Review  Criterion  II  (ii)  in 
Part  IV  A  below.) 

11.  Maintenance  of  Effort 

The  application  must  include  an 
assurance  that  activities  funded  under 
this  program  announcement  are  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  out  without 
F'nderal  assistance. 

Part  IV — Application  Review  Process 

Applications  which  pass  the  pre- 
rating  review  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
announcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Part  III.  Scoring  will  be 
based  on  a  total  of  100  points. 

Note:  The  following  review  criteria 
reiterate  the  collection  of  information 
requirements  contained  in  Part  VI  of  this 
announcement.  These  requirements  are 
approved  under  OMB  Control  Number  0970- 
0062,  expiration  09-30-95. 


A.  Criteria  for  Review  and  Assessment 
of  Applications  in  Priority  Areas  1.0  and 
2.0 

Criterion  I:  Organizational  Experience  in 
Program  Area  and  Staff  Responsibilities 
(Maximum:  20  points) 

(i)  Agency's  commitment  and 
experience  in  program  area.  The 
application  includes  documentation 
which  briefly  summarizes  two  similar 
projects  undertaken  by  the  applicant 
agency  and  the  extent  to  which  the 
stated  and  achieved  performance 
targets,  including  permanent  benefits  to 
low-income  populations,  have  been 
achieved.  Application  notes  and 
justifies  the  priority  that  this  project 
will  have  within  the  agency  including 
the  facilities  and  resources  that  it  has 
available  to  carry  out  the  project.  (0-10 
points) 

Note:  The  maximum  number  of  points  wili 
be  given  only  to  those  organizations  with  a 
demonstrated  record  of  achievement  in 
promoting  job  creation  and  enterprise 
opportunities  for  low-income  people 

(ii)  Staff  skills,  resources  and 
responsibilities.  The  application  must 
profile  the  two  or  three  individuals  who 
will  have  the  most  responsibility  for 
shaping  the  project,  connecting  it  to 
customers,  and  achieving  performance 
targets.  The  focus  should  be  on  the 
qualifications,  experience,  capacity  and 
commitment  to  the  program  of  the 
E.xecutive  Officials  of  the  organization 
and  the  key  staff  persons  who  will 
administer  and  implement  the  project. 
The  person  identified  as  Project  Director 
should  have  supervisory  experience, 
experience  in  finance  and  business,  and 
experience  with  the  target  population. 
Because  this  is  a  demonstration  project 
within  an  already-established  agency. 
OCS  expects  that  tlie  key  staff  person(s) 
would  be  identified,  if  not  hired. 

The  application  must  also  include  a 
resume  of  the  third  party  evaluator.  if 
identified  or  hired;  or  the  minimum 
qualifications  and  a  position  description 
for  the  third-party  evaluator,  who  must 
be  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
from,  and  not  under  the  control  of.  the 
applicant.  It  is  important  that  each 
successful  applicant  have  a  third-party 
evaluator  selected  and  performing  at  the 
very  latest  by  the  time  the  work  program 
of  the  project  is  begun,  and  if  possible 
before  that  time  so  that  he  or  she  can 
participate  in  the  final  design  of  the 
program,  in  order  to  assure  that  data 
necessary  for  the  evaluation  will  be 
collected  and  available.  Plans  for 
selecting  an  evaluator  should  be 
included  in  the  application  narrative.  A 
third-party  evaluator  must  have 


knowledge  about  and  have  experience 
in  conducting  process  and  outcome 
evaluations,  evaluating  issues  in  the  job 
creation  field,  expansion  of  businesses 
and  tJie  creation  of  self-employment  and 
small  business  opportunities  for  low- 
income  neighborhoods  and  a  thorough 
understanding  of  the  range  and 
complexity  of  the  problems  faced  by  the 
target  population.  The  competitive 
procurement  regulations  (45  CFR  Part 
74.  Appendix  H)  apply  to  service 
contracts  such  as  those  for  evaluators 
when  the  costs  of  such  service  will 
exceed  $25,000.  (0-10  points) 

Criterion  II:  Analysis  of  Need 
(Maximum:  15  points) 

(i)  Target  area  and  population 
description.  The  application  includes  a 
brief  description  of  the  geographic  area 
and  population  to  be  served,  indicating 
what  the  unemployment  rates  are  and 
(to  the  extent  practicable)  how  the 
proposed  businesses  and  subsequent ' 
jobs  will  impact  on  the  nature  and 
extent  of  the  problem.  It  should  also 
include  (with  an  identification  of  the 
source  of  the  information)  the  number 
and  percentage  of  individuals  receiving 
AFDC  and  the  total  number  of 
individuals  which  make  up  the 
population  in  the  area  where  the  project 
will  operate.  (0-5  points) 

(ii)  Nature  and  extent  of  problems  to 
be  addressed.  Application  includes  air 
analysis  of  the  identified  personal 
barriers  to  employment  and  greater  self- 
sufficiency  faced  by  the  population  to 
be  targeted  by  the  project,  (These  might 
include  such  problems  as  illiteracy, 
substance  abuse,  family  violence,  lack  of 
skills  training,  health  or  medical 
problems,  need  for  childcare,  or  poor 
self-image.)  Application  also  includes 
an  analysis  of  the  identified  communitv 
systemic  barriers  which  the  project  will 
seek  to  overcome.  These  might  include 
lack  of  jobs;  lack  of  transportation;  lack 
of  suitable  clothing  or  equipment;  lack 
of  markets;  unavailability  of  financing, 
insnrance  or  bonding;  inadequate 
municipal  services  (water,  sewage 
treatment,  street  lighting,  trash 
collection,  electricity,  traffic  control); 
high  incidence  of  crime;  inadequate 
health  care;  or  environmental  hazards 
(such  as  toxic  dumpsites  or  leaking 
underground  tanks).  If  the  jobs  to  be 
created  by  the  proposed  project  are 
themselves  designed  to  fill  one  or  more 
of  the  needs  so  identified,  this  fact 
should  be  included  in  the  discussion. 
(0-5  points) 

(iii)  Community  empowerment 
consideration.  Special  consideration 
will  be  given  to  applicants  who  are 
located  in  areas  which  are  characterized 
by  poverty  and  other  indicators  of  socio- 


economic distress  such  as  a  poverty  rate 
of  at  least  20%.  designation  as  an  EZ/ 
EC,  high  levels  of  unemployment,  and 
high  levels  of  incidences  of  violence, 
gang  activity,  crime,  or  drug  use. 
Applicants  should  document  that  they 
were  involved  in  tlie  preparation  and 
planned  implementation  of  a 
comprehensive  community-based 
strategic  plan  to  achieve  both  economic 
and  human  development  in  an 
integrated  manner  and  how  the 
proposed  project  supports  the  goal(s)  of 
that  plan,  (0-5  points) 

Criterion  III;  Work  Program  (Maximum: 
20  points) 

The  work  plan  and  business  plan(s), 
where  appropriate,  must  be  both  sound 
and  feasible.  If  the  applicant  is 
proposing  to  use  project  funds  to 
provide  technical  and/or  financial 
assistance  for  the  estabUshment  of  an 
identified  business,  or  to  a  third-party 
private  employer  to  develop  or  expand 
a  pre-identified  business,  the 
application  must  include  a  complete 
business  plan  (see  ii.  below).  An 
application  that  does  not  include  a 
business  plan  where  one  is  appropriate 
may  be  disqualified  and  returned  to  the 
applicant. 

The  project  must  be  responsive  to  the 
needs  and  problems  identified  in  the 
Analysis  of  Need  and  Problems  to  be 
Addressed. 

(i)  Work  plan.  The  work  plan  must 
describe  the  proposed  project  activities, 
or  interventions,  and  explain  how  they 
are  expected  to  result  in  outcomes 
which  will  meet  the  needs  of  the 
program  participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  employment  and 
self-sufficiency.  In  other  words,  what 
will  the  project  staff  do  with  the 
resources  provided  to  the  project  and 
how  will  what  they  do  (interventions) 
assist  in  the  creation  of  employment  and 
business  opportunities  for  program 
participants  in  the  face  of  the  needs  and 
problems  that  have  been  identified.  The 
application  should  include  a  hypothesis 
or  hypotheses  that  is  (are)  significant 
and  include(s)  the  key  interventions, 
and  which  permit(s)  measurement  of  the 
extent  to  which  the  target  population 
can  achieve  greater  self-sufficiency  as  a 
result  of  its  involvement  in  the  project. 
The  key  interventions  should  include 
the  types  and  sources  of  technical  and 
financial  assistance  to  be  provided  the 
participants,  as  well  as  any  education, 
training,  and  support  services  and  the 
problems  or  barriers  they  are  designed 
to  overcome.  If  the  technical  and/or 
financial  assistance  is  to  be  provided  to 
pre-identified  businesses  that  will  be 
expanded  or  franchised.  written 


commitments  from  the  businesses 
specifying  their  undertakings  and  levels 
of  participation  must  be  included  with 
the  application.  The  work  program  must 
set  forth  realistic  quarterly  time  targets 
by  which  the  various  work  tasks  will  be 
completed. 

The  application  identifies  and  defines 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  explains  how  they  can  be  overcome 
and  the  project  objectives  reasonably 
attained  despite  such  potential 
problems. 

(ii)  Business  plan  (where  required).  As 
noted  above,  a  business  plan  is  required 
whenever  the  applicant  is  proposing  to 
establish  a  new.  specific  and  identified 
business,  or  will  be  providing  assistance 
to  a  private  third-party  private  employer 
for  the  development  or  e.xpansion  of  a 
pre-identified  business.  In  these  cases 
the  business  plan  is  one  of  the  major 
components  that  will  be  evaluated  by 
OCS  to  determine  the  feasibility  of  a 
jobs  creation  project. 

Because  the  following  guidelines  were 
written  to  cover  a  varietv  of 
possibilities,  rigid  adherence  to  them  is 
not  possible  nor  even  desirable  for  all 
projects.  For  example,  a  plan  for  a 
service  business  would  not  require  a 
discussion  of  manufacturing  ncir 
product  design. 

With  this  understanding,  the  business 
plan  should  be  prepared  in  accordance 
with  the  following  guidelines: 

1.  The  business  and  its  industrv  This 
section  should  describe  the  nature  and 
history  of  the  business  and  provide 
some  background  on  its  industrv 

a.  The  Business:  as  a  legal  entity,  the 
general  business  category; 

b.  Description  and  Discussion  of 
Industry:  Cmrent  status  and  prospt'cts 
for  the  industry; 

2.  Products  and  Senices  T\\i^  sec  tion 
deals  with  the  following: 

a.  Description:  Describe  in  di't.ii!  the 
products  or  services  to  l>e  sold; 

b.  Proprietary  Position:  Doscribr 
proprietary  features,  if  anv.  ofthe 
product,  e.g.  patents,  trade  stH:rets; 

c.  Potential:  Features  (jf  the  product  or 
service  that  may  give  it  an  advantage 
over  the  competition; 

3  Market  Re.-<eorch  and  Evaluation 
Tliis  section  should  present  sufficient 
information  to  show  that  the  product  or 
service  has  a  substantial  market  and  can 
achieve  sales  in  the  face  of  competition, 

a.  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  produ(  t  or 
service  by  market  segment. 

b.  Market  Size  and  Trends:  State  the 
size  of  the  current  total  market  for  the 
product  or  service  offered; 
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c.  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of  competitive 
products  and  services; 

d.  Estimated  Maricet  Share  and  Sales: 
Describe  the  characteristics  of  the 
product  or  service  that  will  make  it 
competitive  in  the  current  market; 

4.  Marketing  Plan:  The  marketing  plan 
should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies 
that  will  be  used  to  achieve  the 
estimated  market  share  and  sales 
projections.  The  marketing  plan  must 
describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it.  The  plan 
should  address  the  following  topics — 
Overall  Marketing  Strategy,  Packaging, 
Service  and  Warranty,  Pricing, 
Distribution  and  Promotion. 

5.  Design  and  Development  Plans:  If 
the  product,  process  or  service  of  the 
proposed  venture  requires  any  design 
and  development  before  it  is  ready  to  be 
placed  on  the  market,  the  nature  and 
extent  and  cost  of  this  work  should  be 
fully  discussed.  The  section  should 
cover  items  such  as  Development  Status 
and  Tasks,  Difficulties  and  Risks, 
Product  Improvement  and  New 
Products,  and  Costs. 

6.  Manufacturing  and  Operations 
Plan:  A  manufacturing  and  operations 
plan  should  describe  the  kind  of 
facilities,  plant  location,  space,  capital 
equipment  and  labor  force  (part  and/or 
full  time  and  wage  structure)  that  are 
required  to  provide  the  company's 
product  or  service. 

7.  Management  Team:  The 
management  team  is  the  key  in  starting 
and  operating  a  successful  business.  The 
management  team  should  be  committed 
with  a  proper  balance  of  technical, 
managerial  and  business  skills,  and 
experience  in  doing  what  is  proposed. 
This  section  must  include  a  description 
of:  the  key  management  personnel  and 
their  primary  duties;  compensation  and/ 
or  ownership;  the  organizational 
structure;  Board  of  Directors; 
management  assistance  and  training 
needs;  and  supporting  professional 
services. 

8.  Overall  Schedule:  A  schedule  that 
shows  the  timing  and  interrelationships 
of  the  major  events  necessary  to  launch 
the  venture  and  realize  its  objectives. 
Prepare,  as  part  of  this  section,  a  monfh- 
by-month  schedule  that  shows  the 
timing  of  such  activities  as  product 
development,  market  planning,  sales 
programs,  and  production  and 
operations.  Sufficient  detail  should  be 
included  to  show  the  timing  of  the 
primary  tasks  required  to  accomplish 
each  activity. 

9.  Critical  Risks  and  Assumptions: 
The  development  of  a  business  has  risks 
and  problems  and  the  Business  Plan 


should  contain  some  explicit 
assumptions  about  them.  Accordingly, 
identify  and  discuss  the  critical 
assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  This 
should  include  a  description  of  the  risks 
and  critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venture. 

10.  Community  Benefits:  The 
proposed  project  must  contribute  to 
economic,  community  and  human 
development  within  the  project's  target 
area. 

11.  The  Financial  Plan:  The  Financial 
Plan  is  basic  to  the  development  of  a 
Business  Plan.  Its  purpose  is  to  indicate 
the  project's  potential  and  the  timetable 
for  financial  self-sufficiency.  In 
developing  the  Financial  Plan,  the 
following  exhibits  must  be  prepared  for 
the  first  three  years  of  the  business' 
operation: 

a.  Profit  and  Loss  Forecasts-quarterly 
for  each  year; 

b.  Cash  Flow  Projections-quarterly  for 
each  year; 

c.  Pro  forma  balance  sheets-quarterly 
for  each  year; 

d.  Initial  sources  of  project  funds; 

e.  Initial  uses  of  project  funds;  and 

f.  Any  future  capital  requirements  and 
sources. 

(iii)  Facilities.  If  the  rearrangement  or 
alteration  of  facilities  will  be  required  in. 
implementing  the  project,  the  applicant 
has  described  and  justified  such 
changes. 

Criterion  IV:  Significant  and  Beneficial 
Impact  (Maximum:  20  points) 

(i)  Quality  of  JOBS/business 
opportunities.  The  proposed  project  is 
expected  to  produce  permanent  and 
measurable  results  that  will  reduce  the 
incidence  of  poverty  in  the  community. 
Expected  results  are  quantifiable  in 
terms  of  the  creation  of  permanent,  full- 
time  jobs  or  business  opportunities 
developed  (or  the  creation  of  non- 
traditional  emplojTnent  opportunities  in 
highway  construction  and  maintenance 
or  the  machine  tool  industry).  In 
developing  business  opportunities  and 
self-employment  for  AFTKH  recipients 
and  low-income  individuals  the 
applicant  proposes,  at  a  minimum,  to 
provide  basic  business  planning  and 
management  concepts,  and  assistance  in 
preparing  a  business  plan  and  loan 
package. 

The  application  documents  that: 
— The  business  opportunities  to  be 
developed  for  eligible  participants 
will  contribute  significantly  to  their 
progress  toward  self-sufficiency;  and/ 
or 


— Jobs  to  be  created  for  eligible 
participants  will  contribute 
significantly  to  their  progress  toward 
self-sufficiency;  they  provide,  for 
example,  wages  that  exceed  the 
minimum  wage,  plus  benefits  such  as 
health  insurance,  transportation,  child 
care  and  career  development 
opportunities.  (0-15  points) 

(ii)  Cost-per-job.  During  the  project 
period  the  proposed  project  will  create 
new,  permanent  jobs  through  business 
opportunities  or  non-traditional 
employment  opportunities  for  low- 
income  residents  at  a  cost  per-job  below 
$15,000  in  OCS  funds,  (e.g.  cost  per  job 
is  calculated  by  dividing  the  total 
amount  of  grant  fjnds  requested 
($420,000)  by  the  number  of  jobs  to  be 
created  (60)  which  equals  the  cost-per- 
job  (S7.000)).  If  any  other  calculations 
are  used,  please  include  your 
methodology  in  this  section.  [Note: 
Except  in  those  instances  where 
independent  reviewers  identify 
extenuating  circumstances  related  to 
business  development  activities,  the 
maximum  number  of  points  will  be 
given  only  to  those  applicants  proposing 
cost-per-job  created  estimates  of  $5,000 
or  less  of  OCS  requested  funds.'Higher 
cost-per-job  estimates  will  receive 
correspondingly  fewer  points.)  (0-5 
points) 

Criterion  V:  Third-Party  Evaluation 
(Maximum:  10  points) 

A  plan  for  a  methodologically  sound 
third-party  (i.e.  independent)  evaluation 
of  the  demonstration  project  must  be 
included  in  the  application.  Application 
indicates  how  the  applicant  will  verify 
the  extent  to  which  the  performance 
targets  are  achieved  in  this  project. 

The  Evaluation  Plan 

— Includes  a  specific  working  definition 
of  "self-sufficiency"  (consistent  with 
the  broad  definition  contained  in  Part 
I)  that  permits  the  measurement  of 
incremental  progress  of  eligible 
individuals  and  their  families  from 
dependency  toward  self-sufficiency; 

— Clearly  defines  the  changes  or  benefits 
(outcomes)  to  be  produced,  the 
activities  (interventions)  that  will 
produce  the  changes,  and  the 
measures  of  client  progress  toward 
self-sufficiency  for  which  information 
will  be  collected  (for  example: 
increases  in  income,  decreases  in 
public  assistance  payments); 

— Provides  for  the  annual  compilation 
of  community-level  data  on  the 
characteristics  of  the  population  in 
the  project  area,  including  percentaq** 
on  public  assistance,  percentage 
below  the  poverty  line, 


unemployment  rate,  business  starts 
and  failures,  and  major  employers; 

— Provides  for  the  conduct  of  a 
continuing  process  evaluation.  This 
should  include  the  periodic 
assessment  of  the  following:  chent 
characteristics,  pertinent  policies  and 
procedures;  staffing;  cooperative 
partnerships  with  state  and  local 
agencies;  use  of  other  community 
resources;  client  outreach  and      ' 
recruitment;  client  service  delivery; 
cost  of  services;  and.  level  of  technical 
and  financial  assistance  to  employers. 
The  types  of  data  and  information, 
measures  and  indicators  to  be  used  for 
the  process  evaluation,  as  well  as  the 
methods  and  timeframe  for  collecting 
and  analyzing  the  required  data 
should  be  indicated; 

— Provides  for  the  completion  of  two 
interim  evaluation  reports  and  a  final 
report  comprising  both  process  and 
outcome  evaluation.  The  final 
evaluation  report  will  describe  the 
program  design  and  any  changes  from 
the  original  workplan.  outreach  and 
recruitment  results,  interventions,  and 
accomplishments.  The  measurement 
instruments,  data  collection 
procedures,  and  analysis  techniques 
should  be  discussed,  and  the  report 
should  yield  conclusions  as  to  how 
well  the  program  works  and  why.  It 
should  also  discuss  the  program's 
potential  for  replication  in  other 
communities;  and 
— Includes  a  realistic  plan  for 
disseminating  the  project  findings  to 
other  interested  organizations  and 
public  agencies. 

Criterion  VI:  Public-Private  Partnerships 
(Maximum:  10  points) 

— The  cooperative  partnership 
arrangements  are  fully  described  and 
clearly  relate  to  the  objectives  of  the 
proposed  project,  and  the  activities 
include  one  or  more  of  the  mandatory 
or  optional  components  of  the  State's 
JOBS  program  as  described  in  Part  II. 
Section  A. 

— In  the  case  of  projects  involved  in  the 
creation  of  non-traditional 
emplojinent  opportunities  in 
highway  construction  and 
maintenance  or  the  machine  tool 
industry,  agreements  with  the 
appropriate  partners  (for  example: 
highway  departments,  contractors, 
unions  or  businesses)  should  clearly 
identify  the  undertakings  of  each 
partner  in  terms  of  training,  support, 
apprenticeships,  career  opportunities, 
and  the  like. 

— The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or 
third-party  in-kind  contributions. 


Applications  that  document  that  the 
value  of  such  contributions  will  be  at 
least  equal  to  the  OCS  funds 
requested,  and  demonstrate  that  the 
cooperative  partnership  arrangements 
clearly  relate  to  the  objectives  of  the 
proposed  project,  will  receive  the 
maximum  number  of  points  for  this 
criterion.  Lesser  contributions  will  be 
given  consideration  based  upon  the 
value  documented. 

—Applicants  should  note  that 
partnership  relationships  are  not 
created  via  service  delivery  contracts; 
partners  should  be  responsible  for 
substantive  project  components  or 
elements. 

— The  above  requirements  are  also 
applicable  to  applications  submitted 
in  the  area  of  non-traditional 
employment  opportunities.  (See  Part 
II,  A  for  minimum  requirement  to  be 
included  in  the  cooperative 
partnership  agreement.) 

Criterion  VII:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
points) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project. 

The  application  includes  a  detailed 
budget  break-down  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost  if  an  indirect  cost 
rate  has  not  been  negotiated  with  the 
cognizant  Federal  agency  (See  Part  VI, 
Section  B,  Line  6j). 

The  estimated  cost  to  the  government 
of  the  project  also  is  reasonable  in 
relation  to  the  anticipated  results. 

Part  V— Application  Procedures  and 
Selection  Process 

A.  Availability  of  Forms 

Attachment  B  contains  all  of  the 
standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  This  attachment  and  Parts  VI 
and  VII  of  this  armouncement  contain 
all  of  the  instructions  required  for 
submittal  of  applications.  These  forms 
may  be  photocopied  for  the  application. 

Copies  of  the  Federal  Register 
containing  this  announcement  ai^ 
available  at  most  local  hbraries  and 
Congressional  District  Offices  for 
reproduction  or  accessible  on  the  OCS 
Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  If 
copies  are  not  available  at  these  sources, 
they  may  be  obtained  by  writing  or 
telephoning  the  office  listed  under  the 
section  entitled  FOR  FURTHER 
INFORMATION  at  the  beginning  of  this 
armouncement. 


The  applicant  must  be  aware  that  in 
signing  and  submitting  the  appUcation 
forlhis  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace  ami 
debarment  regulations  set  forth  in 
Attachments  C  and  D. 

Part  VII.  Section  A  contains 
instructions  for  the  project  narrative, 

B.  Application  Submission 

The  closing  date  for  submission  of 
applications  is  noted  under  "CLOSIW, 
DATE"  at  the  beginning  of  this 
Announcement. 

1.  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade.  SW..  6th  Floor,  (OCS-95- 
08)  Washington,  DC  20447,  Attention 
Maiso  Brjant,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U  S 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

2.  Applications  submitted  by  otbnr 
means.  Applications  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  busin«^ss  on 
or  before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  Department  of  Health  and  Human 
Ser\'ices,  Administration  for  ChiKirnn 
and  Families,  Division  of  Discretionary 
Grants.  901  D  Street  SW..  6th  Floor. 
ACF  Guard  Station,  Washington.  DC' 
20447  during  the  normal  working  hours 
of  8  a.m.  to  4:30  p  m..  Monday  through 
Friday. 

3.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  Discretionary  Grants 
will  notify'  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

4.  Extension  of  Deadline.  The  ACF 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
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waive  or  extend  the  deadline  for  any 
apphcant. 

Apphcations  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted.  One  signed 
original  application  and  four  copies 
should  be  submitted. 

C.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaska,  Colorado, 
Connecticut,  Hawaii.  Idaho,  Kansas. 
Louisiana,  Minnesota.  Montana, 
Nebraska,  Oklahoma,  Oregon. 
Pennsylvania,  South  Dakota,  Virginia. 
Washington.  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  e.xempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  apphcant 
submit  all  required  materials,  if  any.  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424.  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
sixty  (60)  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 

SPOCS  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

AdHifionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 


Discretionary  Grants,  370  L'Enfant 
Promenade.  SW..  6th  Floor. 
Washington.  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  E  of  this  announcement. 

D.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Part  V,  item 
E  below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  the  guidelines  and 
evaluation  criteria  published  in  this 
announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
will  be  directly  responsible  for 
programmatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  other  factors  are  taken  into 
consideration,  including,  but  not 
limited  to.  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

E.  Criteria  for  Screening  Applicants 

1.  Initial  Screening 

The  receipt  of  applications  that  meet 
the  published  deadline  for  submission 
will  be  acknowledged  in  writing  with  an 
assigned  identification  number.  This 
number,  must  be  referenced  in  all 
subsequent  communications  concerning 
the  application.  If  an  acknowledgement 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-9365. 

All  applications  that  meet  the 
published  deadline  for  submi.ssion  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Only  those 


applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

a.  The  application  must  contain  a 
Standard  Form  424  Application  for 
Federal  Assistance  (SF-424),  a  budget 
(SF-424A).  and  signed  AssuranceslSF- 
424B)  completed  according  to 
instructions  published  in  Part  VI  and 
Attachment  B  of  this  Program 
Announcement. 

b.  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  50  pages, 
typewritten  on  one  side  of  the  paper 
only  with  one-inch  margins  and  type 
face  no  smaller  than  10  characters  per 
inch  (cpi)  or  equivalent.  Charts, 
exhibits,  letters  of  support  and 
cooperative  agreements  are  not  counted 
against  this  page  limit.  It  is  strongly 
recommended  that  you  follow  the 
format  for  the  narrative  in  Part  VII.  A. 
10. 

c.  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

d.  Application  must  contain 
documentation  of  the  applicant's  tax 
exempt  status  as  required  under  Part  I, 
Section  B. 

2.  Pre-Rating  Review- 
Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  Program 
Announcement  in  the  following  areas: 

a.  Eligibility:  Applicant  meets  the 
eligibility  requirements  described  in 
Part  I.  Section  B.  Proof  of  non-profit 
status  must  be  included  in  the 
Appendices  to  the  Project  Narrative  (See 
Part  VII.  Section  A,  11). 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required 
on  the  SF-^24  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

b.  Target  Populations:  The  application 
clearly  targets  the  specific  outcomes  and 
benefits  of  the  project  to  those  types  of 
low-income  participants  and 
beneficiaries  described  in  Part  III, 
Section  A.  Program  Participants/ 
Beneficiaries. 

c.  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed  the 
limits  indicated  in  Part  III,  Section  A. 
item  2. 

d.  Cooperative  Partnership 
Agreement.  The  application  contains  a 
written  agreement  or  letter  of 
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commitment  that  includes,  at  a 
minimum,  the  activities  cited  in  Part  II, 
Section  A.  The  agreement  must  be 
signed  by  an  official  of  the  State  IV-A 
agency  responsible  for  administering  the 
JOBS  program  in  the  area  to  be  served. 

e.  Third-Party  Project  Evaluation.  A 
third-party  project  evaluation  plan  is 
included. 

f.  Business  Plan.  If  a  third-party 
private  employer  is  part  of  the  proposed 
project,  a  complete  business  plan  is 
included  in  the  application. 

An  application  will  be  disqualified 
from  the  competition  and  returned  if  it 
does  not  conform  to  all  of  the  above 
requirements. 

Part  VI — Instructions  for  Completing 
the  SF-424 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
-0970-0062.) 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF— 424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms  as 
well  as  with  the  OCS  specific 
instructions  set  forth  below: 

A.  SF-424 — Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications:  there  are  no 
Pre-Applications. 

Prepare  your  application  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  application,  is 
submitted  to  ACF  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  by  Sfafe— N/A 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 

Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 


Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  the  form. 

Item  7.  If  the  apphcant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Proof  of  non-profit 
status,  such  as  IRS  determination, 
Articles  of  Incorporation,  or  By-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

Item  8.  Type  of  Application — Please 
indicate  the  type  of  application. 

Item  9.  Name  of  Federal  Agency— 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.647.  The  title  is 
Social  Services  Research 
Demonstration. 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 

JO — General  Project 

JS — Community  Development 
Corporation  Set-Aside 

Item  12.  Areas  Affected  by  Project — 
List  only  the  largest  unit  or  units 
affected,  such  as  State,  county  or  city. 

Item  13.  Proposed  Project — The 
ending  date  should  be  calculated  based 
on  a  72-month  project  period. 

Item  14.  Congressional  District  of 
Applicant/Project— Enter  the  number  of 
the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located. 

Item  15a.  This  amount  should  be  no 
greater  than  the  amount  specified  under 
Part  III,  Availability  of  Funds  and  Grant 
Amounts. 

Item  15b-e.  These  items  should 
reflect  both  cash  and  third-party,  in- 
kind  contributions  for  the  budget  period 
requested. 

Item  15f.  N/A. 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 

B.  SF-424A — Budget  Information — iVon- 
Construction  Programs 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  fimds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 


Sections  A,  B,  C  and  D  of  SF-424A 
should  reflect  budget  estimates  for  the 
first  budget  period  of  the  project. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a): 

Line  1 — Enter  Social  Services 
Research  and  Demonstration. 

Col.  (b): 

Line  1 — Catalog  of  Federal  Domestic 
Assistance  number  is  93.647 

Col.  (c)  and  (d): 

Columns  (c)  and  (d)  are  not  relevant 
to  this  program  and  should  not  be 
completed. 

Column  (e)-(g): 

For  line  1,  enter  in  columns  (e).  (f) 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project.  (Maximum 
$500,000) 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed  (e),  (f).  and 
(g)- 
Section  B — Budget  Categories 

Please  Note:  This  information 
supersedes  the  instructions  provided 
following  SF-424A. 

Columns  (l)-(5): 

Column  1:  Enter  the  first  budget 
period  of  12  months. 

Column  2;  Enter  the  second  budget 
period  of  12  months. 

Column  3:  Enter  the  third  budget 
period  of  12  months. 

Column  4:  Leave  blank. 

Column  5:  Enter  the  total 
requirements  for  Federal  funds  by  the 
Object  Class  Categories  of  this  section. 

Allocability  of  costs  are  governed  by 
the  cost  principles  set  forth  in  0MB 
Circular  A-122  and  45  CFR  Part  74. 

Budget  estimates  for  national 
administrative  costs  must  be  supportod 
by  adequate  detail  for  the  grants  officer 
to  perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those  which 
reflect  estimation  methods,  quantifies, 
unit  costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives,  large  dollar 
amounts;  local,  regional,  or  other 
travels,  new  positions,  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 
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UMI 


Personnel-Line  6a.  Enter  the  total 
costs  of  salaries  and  wages. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  the  project, 
the  individual  annual  salaries,  and  the 
cost  to  the  project  of  the  organization's 
staff  who  will  be  working  on  the  project. 
Do  not  include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 

Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  PICA,  retirement  insurance, 
taxes,  etc. 

Travel — Line  6c.  Enter  total  costs  of 
all  travel  by  employees  of  the  project. 
Do  not  enter  costs  for  consultant's 
travel. 

Justification:  Include  the  total  number 
of  traveler(s).  total  number  of  trips, 
destinations,  number  of  days, 
transportation  costs  and  subsistence 
allowances.  Travel  costs  to  attend  two 
national  workshops  in  Washington,  D.C. 
by  the  project  director  and  the  third- 
party  evaluator  should  be  included. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Non-expendable  personal  property 
means  tangible  personal  property 
having  a  unit  cost  of  $5000  or  more  and 
having  a  useful  life  of  one  year. 

Justification:  Only  equipment 
required  to  conduct  the  project  may  be 
purchased  with  Federal  funds.  The 
applicant  organization  or  its  subgrantees 
must  not  have  such  equipment,  or  a 
reasonable  facsimile,  available  for  use  in 
the  project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 
An  applicant  may  use  its  own  definition 
of  non-expendable  personal  property, 
provided  that  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  above.  (See  Line  21 
for  additional  requirements). 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
hne  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1)  the 
estimated  cost  of  the  third-party 
evaluation  contract;  travel  costs  for  the 
chief  evaluator  to  attend  two  national 
workshops  in  Washington,  D.C.  should 
be  included;  (2)  procurement  contracts 


(except  those  which  belong  on  other 
lines  such  as  equipment,  supplies,  etc.) 
and  (3)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific  project(s) 
or  businesses  to  be  financed  by  the 
applicant. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts, 
and  selection  process  of  the  awards  as 
part  of  the  budget  justification.  Also 
provide  back-up  documentation 
identifying  the  name  of  contractor, 
purpose  of  contract,  and  major  cost 
elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A.  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions. 

The  total  costs  of  all  such  agencies 
will  be  part  of  the  amount  shown  on 
Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR 
Part  74,  Appendix  H.  Free  and  open 
competition  is  encouraged  for  any 
procurement  activities  planned  using 
ACF  grant  funds.  Prior  approval  is 
required  when  applicants  anticipate 
evaluation  procurements  that  will 
exceed  $25,000  and  are  requesting  an 
award  without  competition. 

The  applicant's  procurement 
procedures  should  outline  the  type  of 
advertisement  appropriate  to  the  nature 
and  anticipated  value  of  the  contract  to 
be  awarded.  Advertisements  are 
typically  made  in  city,  regional,  and 
local  newspapers;  trade  journals;  and/or 
through  announcements  by  professional 
associations. 

Construction — Line  6g.  Not 
applicable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

■Total  Direct  Charges — Line  6i.  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j.  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another 


cognizant  Federal  agency.  With  the 
exception  of  local  governments, 
applicants  should  enclose  a  copy  of  the 
current  rate  agreement  if  it  was 
negotiated  with  a  cognizant  Federal 
agency  other  than  the  Department  of 
Health  and  Himian  Services.  If  the 
applicant  organization  is  in  the  process 
of  initially  developing  or  renegotiating  a 
rate,  it  should  immediately  upon 
notification  that  an  award  will  be  made, 
develop  a  tentative  indirect  cost  rate 
proposal  based  on  its  most  recently 
completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the 
pertinent  DHHS  Guide  for  Establishing 
Indirect  Cost  Rates,  and  submit  it  to  the 
appropriate  DHHS  Regional  Office. 
Apphcants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

Totals— Line  6k.  Enter  the  total 
amounts  of  Lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Column  5:  Carry  totals  from  Column 
1  to  Column  5  for  all  hne  items. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  those  other  than  OCS 
funds.  Therefore,  mobilized  funds  from 
other  Federal  programs  should  be 
entered  on  these  lines.  Provide  a  brief 
listing  of  the  non-Federal  resources  on 
a  separate  sheet  and  describe  whether  it 
is  a  grantee-incurred  cost  or  a  third- 
party  in-kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  Public-Private  Partnerships 
criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/individuals  from  which 
funds  will  be  received. 


Justification:  Describe  third-party,  in- 
kind  contributions,  if  included. 

Grant  Program^Line  8 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  apphcant. 

Column  (d):  Enter  the  amount  of  cash 
and  third-party  in-kind  contributions  to 
be  made  from  all  other  sources. 

Column  (e):  Enter  the  total  of  columns 
(b),  (c),  and  (d). 

Grant  Program — Lines  9, 10,  and  11 
should  be  left  blank. 

Grant  Program — Line  12. 

Carry  the  total  of  each  column  of  Line 
8,  (b)  through  (e).  The  amount  in 
Column  (e)  should  be  equal  to  the 
amount  on  Section  A,  Line  5.  column 
(f). 

Section  D — Forecasted  Cash  Needs 

Federal — Line  13.  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  12 
month  budget  period. 

Non  Federal — Line  14.  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  12- 
month  budget  period. 

Totals — Line  15.  Enter  the  total  of 
Lines  13  and  14. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  ofProjectls) 

For  new  applications,  enter  in  the 
proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete 
the  program  or  project  over  the 
succeeding  funding  periods  (usually  in 
years). 

Section  F — Other  Budget  Information 

Direct  Charges — Line  21.  Use  this 
space  and  continuation  sheets  as 
necessary  to  fully  explain  and  justify  the 
major  items  included  in  the  budget 
categories  showTi  in  Section  B.  Include 
sufficient  detail  to  facilitate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits. 
Particular  attention  must  be  given  to  the 
explanation  of  any  requested  direct  cost 
budget  item  which  requires  explicit 
approval  by  the  Federal  agency.  Budget 
items  which  require  identification  and 
justification  shall  include,  but  not  be 
limited  to,  the  following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 


C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  propertv 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Indirect  Charges — Line  22.  Enter  the 
type  of  HHS  or  other  cognizant  Federal 
agency  approved  indirect  cost  rate 
(provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved  and 
attach  a  copy  of  the  rate  agreement. 

Remarks-^Line  23.  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

C.  SF-424B    Assurances — Non- 
Construction 

All  apphcants  must  fill  out,  sign,  date 
and  return  the  Assurances  with  the 
application. 

Part  VII — Contents  of  Application  and 
Receipt  Process 

A.  Contents  and  Order  of  Application 

Each  application  submission  should 
include  a  signed  original  and  four 
additional  copies  of  the  apphcation. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents; 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  (Note:  The  original 
SF— 424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant  organization.) 

3.  Budget  Infonnation — Non- 
Construction  Programs  (SF-424A); 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B,  SF-424A; 

5.  Filled  out,  signed,  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B); 

6.  By  signing  and  submitting  this 
application,  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  debarment 
regulations  set  forth  in  attachments  E 
andF. 


7.  Restrictions  on  Lobbying, 
Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements:  fill 
out.  sign  and  date  form  found  at 
Attachment  H. 

8.  Disclosure  of  Lobbying  Activities. 
SF-LLL:  Filled  out,  signed,  and  dated 
form  found  at  Attachment  H,  if 
appropriate. 

9.  Certification  Regarding 
Environmental  Tobacco  Smoke — 
Signature  on  the  application  attests  to 
the  applicants  intent  to  comply  with  the 
requirements  of  the  Pro-Children  Art  of 
1994.  A  signed  form  does  not  have  to  be 
returned  with  application. 

10.  An  Executive  Summary — not  to 
exceed  300  words; 

11.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  bv  a 
consecutively  numbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order: 

(i)  Eligibility  Confirmation 

(ii)  Organizational  Experience  and 

Staff  Responsibilities 
(iii)  Analysis  of  Need 
(iv)  Project  Design/Work  Program 
(v)  Business  Plan  (If  appropriate) 
(vi)  Third-Party  Evaluation 
(vii)  Cooperative  Partnership 

Agreement 
(viii)  Budget  Appropriateness  and 

Reasonableness 

12.  Appendices — proof  of  non-profit 
status  as  outlined  in  Part  I,  Section  B; 
proof  that  the  organization  is  a 
community  development  corporation,  if 
applying  under  the  CDC  Set-aside; 
commitments  from  officials  of 
businesses  that  will  be  expanded  or 
from  franchises,  where  applicable; 
partnership  agreement  with  State  IV-A 
(JOBS  Program)  agency;  Single  Point  of 
Contact  comments,  if  applicable; 
Maintenance  of  Effort  Certification  Hud 
resumes. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  excec*d  50  pages, 
excluding  Appendices.  Pages  should  be 
numbered  sequentially  throughout, 
excluding  Appendices,  beginning  with 
the  SF— 424  as  Page  1.  The  application 
may  also  contain  letters  that  show 
collaboration  or  substantive 
commitments  to  the  project  by 
organizations  other  than  the  JOBS 
agency.  Such  letters  an;  not  part  of  th(» 
narrative  and  should  be  included  in  the 
Appendices.  Those  letters  are,  therefore, 
not  counted  against  the  fifty  page  limit. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  n-vievv 
purpo.ses.  Therefore,  applications  must 
be  submitted  on  white  8'/.;  x  11  im.h 
paper. only.  They  must  not  include 
colored,  oversized  or  folded  m.iturials 
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f  )(i  iiol  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  he  discarded  if  included.  The 
applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
sepiirately  with  a  compressor.slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
appHcations  enclosed  in  binders,  is 
specifically  discouraged. 

Attachment )  provides  a  checklist  to 
applicants  in  preparing  a  complete 
application  package. 

B.  Acknowledgement  of  Receipt 

Applicants  who  meet  the  initial 
screening  criteria  outlined  in  Part  V, 
Section  E,  1.  will  receive  an 
acknowledgement  postcard  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  postcard.  This 
number  and  the  program  letter  code, 
i.e..  JO  or  IS.  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 
acknowledgement  is  not  received  within 
three  weeks  after  the  deadline  date, 
please  notify  ACF  by  telephone  (202) 
401-9234. 

Part  VIII — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  inade 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  which 
support  is  provided,  the  terms  and 


conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

Project  directors  and  chief  evaluators 
will  be  required  to  attend  two  national 
evaluation  workshops  in  Washington. 
D.C.  A  program  development  and 
evaluation  workshop  will  be  schedidcd 
shortly  after  the  effective  date  of  the 
grant.  They  also  will  be  required  to 
attend,  as  presenters,  the  final 
evaluation  workshop  on  utilization  and 
dissemination  to  be  held  at  the  end  of 
the  project  period. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report  within  90 
days  of  the  expiration  of  the  grant. 
Interim  evaluation  reports,  along  with  a 
written  policies  and  procedures  manual 
based  on  the  findings  of  the  process 
evaluation,  will  be  due  30  days  after  the 
first  twelve  months,  and  the  second 
interim  evaluation  30  days  after  the 
second  twelve  months,  and  a  final 
evaluation  report  will  be  due  90  days 
after  the  expiration  of  the  grant.  This 
final  report  will  cover  36  months  of 
activities  related  to  project  participants. 
Reporting  requirements  for  the 
remaining  36  months  of  the  project 
period  will  be  provided  during  the 
soHcitation  of  applications. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  (non- 
profit organization)  and  OMB  Circular 
A-133. 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23. 1989. 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  limited  exemptions  for  hidian 


tribes  and  tribal  organizations.  Current 
and  prospective  recipients  (and  their 
subtior  contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists.  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and.  if  so.  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtler  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23. 1989.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program 

Attachment  G  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the  job 
Opportunities  for  Low-Income 
Individuals  Program. 

Dated:  February  24, 1993 
Donald  Sykes, 
Director,  Office  of  Community  Services 


Attachment  A. 


-1995  Poverty  Income  Guidelines  for  all  States  (Except  Alaska  and  Hawaii)  and  the  District 

OF  Columbia 


Size  of  family  unit 

Poverty 
guideline 

1          „ 

S7  470 

2  „ 

10  030 

3 - - 

12,590 

4  „ 

^ ^^^ 

15.150 

5  „ „ „ „ 

17710 

6 

20  270 

7  „ - - 

22.830 

8 - 

™- - " " -„...„ ~  ~ 

-~ - , 

25.390 

Poverty  Income  Guidelines  for  Alaska 


Size  of  family  unit 


1 
2 
3 

4 
5 
6 

7 
8 


S9.340 
12.540 
15,740 
18,940 
22.150 
25,340 
28,540 
31,740 

For  family  units  with  more  than  8  members,  add  S3,200  for  each  additional  member.  (The  same  increment  applies  to  smaller  family  sizes  also 
as  can  be  seen  in  the  figures  above.)  ' 

Poverty  Guidelines  for  Hawaii 


Poverty, 
guideline 


Size  of  family  unit 


1 
2 

3 

4 
5 
6 

7 
8 


Poverty 
guideline 


S8,610 
11,550 
14.490 
17,430 
20.370 
23,310 
26,250 
29,190 


For  family  units  w^ith  more  than  8  members,  add  S2.940  for  each  additional  member.  (The  same  increment  applies  to  smaller  family  sizes  also 
as  can  tDe  seen  in  the  figures  atx)ve.) 


BILUNG  CODE  4ie4-01-P 


For  family  units  with  more  ttian  8  members,  add  $2,560  fof  each  additional  member.  (The  sanrie  increment  applie."*  to  smaller  family  sizes  also, 
as  can  be  seen  in  the  figures  atwve.) 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  appiications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primarj'  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided. 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for 
a  project  with  a  projected  completion 
date. 

— "Revision  "  means  any  change  in  the 
Federal  Government's  financial 
obligation  or  contingent  liability  from  an 
existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  required. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District{s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  ac  tion 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to'  the  applii.ant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowanres. 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  ol  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BtLUNG  CODE  418A-01-M 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  emd 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A.  B.  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case,  Sections 
A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary  totals  by 
programs. 


Lines  1-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b).  enter  in  Column 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provided  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Coliunn  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through 
(4),  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1-4,  Column  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i — Show  the  totals  of  Lines 
6a  to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Line  6k, 
should  be  the  same  as  the  total  amount 
shovm  in  Section  A.  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4).  Line  6k  should  be  the  same  as  the 
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sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to      * 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash      » 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  totals  of  Column 
(b).  (c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  compete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current 
year  of  existing  grants. 


If  more  than  four  Unes  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of 
the  Columns  (b)-(e).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  vdll  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

Assurances — Non-Construction 
Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  apphcant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capabiUty 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensuxe  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  fi-ame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 


1970  (42  U.S.C.  §§4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Ri^ts  Act  of  1964 
(P.L.  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  RehabiUtation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§6101-6107),  which 
prohibits  discrimination  on  the  basis  of 
age; 

(e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabihtation  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Pubhc  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
§  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statutc(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
pohtical  activities  of  employees  whose 


principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 

9.  Will  comply,  as  appHcable,  with 
the  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C.  §§  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  18 
U.S.C.  §§874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Envirormiental  PoUcy  Act  of  1969  (P.L. 
91-190)  and  Executive  Order  (EO) 
11514;  (b)  notification  of  violating 
facihties  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  wixh  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §§  1451  et  seq.);  (0 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973.  as 
amended.  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966.  as  amended  (16  U.S.C.  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research. 
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development,  and  related  activities 
supported  by  this  award  of  assistance. 
15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89- 
544.  as  amended.  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 


16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 


audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
e.xecutive  orders,  regulations  and 
policies  governing  this  program. 

BILLING  COOE  4184-01-M 
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Attachment  C 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 


By  signing  and/or  submitting  this  application  or  grsnt  agraamcnt,  th»  grants*  is  providing  ths  carttfication 

sal  out  iMlOWfL 

Tlisceitificaiiookrequiredbyirguladonsimplciiieiiti^ 
F  The  reguliUoM,  publislied  in  the  May  25, 1990  Federal  Register,  require  ccrtiGcatioo  by  grantccj  that  tiiey  wiU  nuuuaio 
a  dnjg-f  rtc  workplace.  The  certiTication  set  out  below  is  a  miterial  representation  of  faa  upon  which  reliance  will  be  placed 
w*cn  the  Depiitaiem  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  detemiaed  that 
the  grantee  imowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Aa»  HHS,  u  addiuon  to  any  odier  remedies  available  to  the  Federal  Govemmeat,  may  taken  action  authorized  wtrr  the 
Drug-Free  Workplace  Act  False  certification  or  violation  of  the  oenificatiooahall  be  grounds  for  suspeaaiae  of  paymaus, 
suspension  or  termination  of  grants,  or  govemmentwide  suspensioo  or  HfKarn^fiit 

WorkplacK  under  grants,  for  grantees  oUier  than  individuals,  need  not  be  ideati6ed  on  the  ccrtificadon.  IfknowLthey 
may  be  idoitified  m  die  gram  appbcation.  If  the  grantee  does  not  idaitify  U»e  workplaces  at  the  time  of  applicati^ 
award,  tf  Uicrc  is  no  appUcation,  die  grantee  must  keep  dw  idenuty  of  die  work|^ace(s)  on  file  in  its  office  and  make  the 
mformauon  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  irantee's 
drug-free  workplace  requirements. 

Workplace  idenuTicauons  must  include  the  aaual  address  of  buildings  (or  pans  of  buildings)  or  other  sites  where  work 
under  die  grant  takes  place.  Categorical  descripuons  may  be  used  (e^.,  all  vehicles  of  a  mass  transit  audioriry  or  Sute 
highway  department  while  u  opcraUon,  State  employees  m  each  local  unemployment  office,  performers  in  concert  baUs  or 
radio  studios.) 

If  die  workplace  idcmified  to  HHS  changes  during  the  performance  of  die  grant,  die  grantee  shaU  inform  die  agency  of 
the  changc(s),  if  it  previously  identified  the  workplaces  in  quesuon  (see  above). 

Definiuons  of  terms  in  die  Nonprocurement  Suspension  and  Debarmem  common  rule  and  Drug-Free  Workplace 
cranmon  rule  apply  to  this  ccrtificauon.  Grantees'  attenuon  is  called,  in  particular,  to  die  following  definiuons  from  diese 

'Conu^led  snbsUncc*  means  a  controlled  substance  in  Schedules  I  through  V  of  die  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulauon  (21  CFR  1308.11  duough  1308.15). 

.    '^.""y*^""*  ""o*  "  (indiag  of  guiU  (including  a  plea  of  nolo  comcndere)  or  imposidon  of  sentence,  or  bodi,  by  any 
judicial  body  charged  with  dio  responsibility  to  determine  violations  of  die  Federal  or  State  criminal  drug  statutes; 

"Criminal  drug  sutau*  means  a  Federal  or  non-Federal  criminal  sutute  involving  the  manufacture  distribuuon, 
dispensing,  use.  or  possession  of  any  controlled  substance; 

■Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
AU  dirca  charge"  employees;  (ii)  aU  'indirea  charge"  employees  unless  their  impaa  or  involvement  is  insignificant  to  the 
performance  of  die  grant;  and,  (iii)  temporary  personnel  and  consultants  who  arc  direcdv  engaged  in  die  performance  of 
work  under  the  grant  and  who  are  on  die  grantee's  payroll.  This  defmition  docs  not  include  workers  not  on  die  payroU  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  bdcpcndent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  cartifiet  that  It  will  or  will  continue  to  provide  a  drug-tree  woriipiac*  by: 

(a)  PubUshing  a  statement  noufying  employees  diat  the  unlawful  manufaaure,  distribuuon,  dispensing,  possession  or 

use  of  a  conu-oUed  substance  is  prohibited  m  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  asainst 

employees  for  violaUon  of  such  prohibition; 

M  \  ^*^'*^***^  "  ongobg  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  poUcy  of  m.im.mi^g  ,  drug-free  workplace;  (3)  Any 

avauable  drug  counseling,  rehabilitauon,  and  employee  assistance  programs;  and,  (4)  The  penalUes  that  may  be  imposed 

upon  employees  for  drtig  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  die  grant  be  given  a  copy  of  die 
statement  required  by  paragraph  (a);  &•  e-  kj 

(d)  Notifymg  die  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condiuon  of  employment  under  die 
grant,  the  employee  will 

(1)  Abide  by  die  terms  of  the  statement;  and,  (2)  Notify  die  employer  in  wriung  of  his  or  her  conviction  for  a  violation 
01  a  crmiinaJ  drug  statute  occurring  in  die  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agenq^  in  wrriirg.  wiihm  ten  calendar  days  after  receiving  nodce  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receivmg  aaual  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  notice, 
mdudu^  p«tuon  tide,  to  every  grant  officer  or  oUier  designee  on  whose  grant  acuvity  the  convicted  employee  WM  working. 
unJcss  the  Federal  agency  has  designated  a  cenual  point  for  the  receipt  of  such  notices.  Nodce  shall  iadude  die 
Identification  number(s)  of  each  affected  grant; 
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(f)  Tftking  one  of  the  foUowing  sctioiu,  within  30  caleodar  days  of  reoeiviag  notice  usder  subparagraph  (d)(2).  with 
resped  to  any  employee  who  is  so  cooviaed 

(1)  Taking  appropriate  personnel  aaioo  against  such  an  employee,  up  to  and  ioduding  termination,  coasisteot  with  the 
requirements  of  tl>e  Rehabiliiatioo  Aa  of  1973.  as  amended;  or,  (2)  Requiring  such  employee  to  participate  sali&faaorily 
in  I  drug  abuse  assistance  or  rehabibtation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  throttgli  implementation  of  paragraphs  (a), 
(b).(c).(d).{e)and(0. 

The  orantM  may  inMrt  In  ttw  tpac*  providad  balow  tha  sHa(s)  tor  tttt  partormanct  of  worfc  done  in 
Mnnaction  with  tha  tpaelfic  grant  (uaa  atuchmams.  If  naadad): 

Place  af  Performance  (Street  address.  City.  County.  Sute.  ZIP  Code) 


Check if  then  an  workplaces  onftit  thai  an  not  tdentifietHien. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-UIDE  AND  STATE  AGENO'-WIDE  certifications,  and  for  notification  of  chmisal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition.  Department  of  Health  and  Human  Services.  Room  5n-D,  200 
Indepeodence  Avenue,  S  W.,  U'ashingion,  D.C  202&I. 


DC  MO  rtm02    R«*tMd  May  IMO 
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Attachment  D— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defmed  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State 
of  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application  proposal  had 
one  or  more  public  transactions 
(Federal.  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Service  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension.  IneUgibility.  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without- 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Fart 
76.  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  IneligibiUty, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachment  E — Executive  Order 
12372— State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn.  Attn:  Arizona  Stale 
Clearinghouse.  3800  N.  Central 
Avenue,  14th  Floor.  Phoenix.  Arizona 
85012,  Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland.  Manager,  State 
Clearinghouse.  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little 
Rock,  Arkansas  72203,  Telephone 
(501)682-1074 

California 

Glenn  Stober.  Grants  Coordinator.  Office 
of  Planning  and  Research.  1400  Tenth 
Street.  Sacramento.  California  95814. 
Telephone  (916) 323-7480 

Delaware 

Ms.  Francine  Booth.  State  Single  Point 
of  Contact,  Executive  Department. 
Thomas  Collins  Building,  Dover. 
Delaware  19903,  Telephone  (302) 
736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point 
of  Contact,  Office  of  Grants 
Management  and  Development.  717 
14th  Street.  NW.  Suite  500. 
Washington.  DC  20005.  Telephone 
(202) 727-6551 


Florida 

Florida  State  Clearinghouse. 
Intergovernmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor, 
Office  of  Planning  and  Budgeting.  The 
Capitol.  Tallahassee.  Florida  32399- 
0001,  Telephone  (904)  488-«441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW..  Atlanta. 
Georgia  30334,  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  GovemiT.  107 
Stratton  Building,  Springfield,  Illinois 
62706.  Telephone  (217)  782-1671 

Indiana 

Jean  S,  Blackwell.  Budget  Director.  State 
Budget  Agency,  212  State  House. 
Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Ipwa-^^^^ 
Department  of  Econoiruc 
Development,  200  East  Grand 
Avenue,  Des  Moinos,  Iowa  50309. 
Telephone  (515) 281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government, 
1024  Capitol  Center  Drive,  Frankfort. 
Kentucky  40601.  Telephone  (502) 
564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38,  Augusta, 
Maine  04333,  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abranis.  Chief.  Maryland 
State  Clearinghouse.  Department  of 
.Stale  Planning.  301  West  Preston 
Street.  Baltimore.  Maryland  21201- 

_  2365,  Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone.  State  Clearinghouse. 
Executive  Office  of  Communities  and 
Development.  100  Cambridge  .Street. 
Room  1803.  Boston.  Massachusetts 
02202.  Telephone  (617)  727-7001 

Michigan 

Richard  S.  Pastula.  Director.  Michigan 
Department  of  Commerce.  Lansing. 
Michigan  48909,  Telephone  (517) 
373-7356 


UMI 
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Mississippi 

Ms.  Cathy  Mallette.  Clearinghouse 
Officer,  Office  of  Federal  Grant 
Management  and  Reporting,  301  West 
Pearl  Street,  Jackson,  Mississippi 
39203.  Telephone  (601)  960-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  P.O.  Box  809,  Room 
430,  Truman  Building,  Jefferson  City, 
Missouri  65102.  Telephone  (314)  751- 
4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex. 
Carson  City.  Nevada  89710. 
Telephone  (702)  687-4065,  Attention: 
Ron  Sparks,  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  New  Hampshire 
03301,  Telephone  (603)  271-2155 

New  Jersey 

Gregory  W.  Adkins.  Acting  Director. 
Division  of  Community  Resources, 
N.J.  Department  of  Community 
Affairs,  Trenton.  New  Jersey  08625- 
0803.  Telephone  (609)  292^613 

Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of 
Community  Resources,  CN  814,  Room 
609.  Trenton,  New  Jersey  08625-0803, 
Telephone  (609) 292-9025 

New  Mexico 

George  Elliott,  Deputy  Director.  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone  (505)  827- 
3640,  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse,  Division 
of  the  Budget,  State  Capitol,  Albany, 
New  York  12224,  Telephone  (518) 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of 
the  Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street. 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919) 733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office 
of  Management  and  Budget.  600  East 
Boulevard  Avenue.  Bismarck,  North 


Dakota  58505-0170,  Telephone  (701) 
224-2094 

Ohio 

Larry  Weaver.  State  Single  Point  of 
Contact.  State/Federal  Fimds 
Coordinator.  State  Clearinghouse, 
Office  of  Budget  and  Management,  30 
East  Broad  Street,  34th  Floor. 
Columbus,  Ohio  43266-0411, 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Veirin.  Associate  Director, 
Statewide  Planning  Program, 
Department  of  Administration, 
Division  of  Planning,  265  Melrose 
Street,  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street. 
Room  477,  Columbia,  South  Carolina 
29201.  Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  Nashville,  Tennessee  37219. 
Telephone  (615) 741-1676 

Texas 

Mr.  Thomas  Adams.  Governor's  Office 
of  Budget  and  Planning.  P.O.  Box 
12428.  Austin.  Texas  78711. 
Telephone  (51Z)  463-1778 

Utah 

Utah  State  Clearinghouse.  Office  of 
Planning  and  Budget,  ATTN:  Carolyn 
Wright,  Room  116  State  Capitol,  Salt 
Lake  City.  Utah  84114.  Telephone 
(801) 538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 
Director,  Office  of  Policy  Research  & 
Coordination.  Pavilion  Office 
Building.  109  State  Street.  Montpelier, 
Vermont  05602,  Telephone  (802)  828- 
3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director.  Community 
Development  Division.  West  Virginia 
Development  Office.  Building  #6. 
Room  553.  Charleston,  West  Virginia 
25305,  Telephone  (304)  348-4010 

Wisconsin 

Mr.  WilUam  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  Soudi  Webster 
Street,  P.O.  Box  7864,  Madison, 


Wisconsin  53707,  Telephone  (608) 
266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herschler  Building,  4th 
Floor,  East  Wing.  Cheyenne. 
Wyoming  82002.  Telephone  (307) 
777-7574 

Guam 

Mr.  Michael  J.  Reidy.  Director,  Bureau 
of  Budget  and  Management  Research, 
Office  of  the  Governor,  P.O.  Box  2950, 
Agana,  Guam  96910,  Telephone  (671) 
472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office.  Office  of  the 
Governor.  Saipan,  CM.  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Box 
41119.  San  Juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444 

Virgfn  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station,  Second  Floor.  Saint  Thomas. 
Virgin  Islands  00802.  Please  direct 
correspondence  to:  Linda  Clarke, 
Telephone  (809)  774-0750. 

Attachment  F — Certincation  Regarding 
Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 


of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL.  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracis 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 


this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  state*,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  persons  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  require  statement 
shall  be  subjed  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 


Signature 
fiitie 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disdote  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  n^tne  lor  public  burden  disclosure.) 


Jypt  ot  Federal  Action: 

□   a    contract 
b   grant 

cooperative  agreement 

loan 

loan  guarantee 


a 
b 
c. 
d. 

e. 


f.    loan  insurance 


Z     SUIiis  of  Federal  Action: 


D 


a.  bid/offer/application 

b.  initial  award 

c.  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

D     Prime 


Q     Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known 


i.     Federal  Oepartntenl/Agency: 


8.     Federal  Action  Number,  if  known: 


3.     Report  Type 

|~~|  a    initial  filing 


b.  material  change 
For  Material  Change  Only: 

year  quarter 

date  of  last  report  


5.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congresaiotul  District,  if  known 


7.     Federal  Program  Name'Descriplion: 


CFDA  Number,  if  applicable 


9.     Award  Amount  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entitv 

III  individual,  last  name,  firu  name.  Ml): 


b.  Individuals  Periormine  Services  (including  address  if 
different  from  No.  lOal 
(last  name,  fust  name.  Ml): 


Itntch  Cowiiwujfion  S/ieeffi'  Sf-lU-A.  ri  nretsurr! 


11.  Amount  of  Payment  Icheck  all  that  apply)- 

$  □  actual        D  planned 


IX  Form  of  Payment  (check  aJI  that  apply): 
O    a.  cash 

O    b.  in-k»nd;  specify:   ruture 

value    


13.  Type  of  Payment  (check  all  that  apply!: 

O  a.  retainer 

O  b.  one-time  fee 

O  c.  conmiission 

D  d.  contingent  fee 

O  e.  deferred 

O  f.   other  specify:  


14.   Brief  Description  of  Services  Performed  or  to  be  Performed  and  Oateis)  of  Service,  including  officer<s).  cmployee<s). 
or  MembertsI  contacted,  for  Payment  Indicated  in  item  11: 


(*fi«eri  Continuation  S/>«»f(»>  SMXi-A  if  n»ett%Mrr' 


15.   Continuation  Sheet(s)  SF-til-A  attached: 


D  Yes 


O  No 


It      l>«ann•t<l•^  nqumcd   (^ra>lf^  ttm  tann  n  MinMuvd  er   our    ><    USC 
WCUD^  US}  n<n  dadoMM  it  lottimi  acmim  ■  >  mun^  rmimnMnji 

«  laci  (won  ■•lK^  mtunct  «•  «tK*d  by  l»w  iw  •*•«»  *>«>mi  *■. 
9wmachnr^  wm  Mad*  m  mmmwd  «Ufl  Thu  ititckmim  m  ipimirf  maiium  i£ 
11  L  S  C  Mil  Thn  94eimtmr  ml:  b«  mvartma  (r.  Vw  Coi^xm  «<Rf 
viujl>>  wa  mtUbt  wlMbu  lor  pubhc  wittlw  ART  H'm   «(ia  l^i  M 

*tt  -^  'mt.i^ime  aitcknwt  *u<l  bt  lutiin  lo  •  on<  trnfi^l  t»  not  Imm  •>«< 
l'.c  000  vid  no)  men  itiar  I Mn  oao  Iw  —en  ttieti  laiton 


Sigiuture: 


Print  Name: 

rule: 


Telephone  Noj  . 


Dale: 


Federd  Use  Only. 


AtHhoruad  tor 
SUndwd  farm 
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Attachment  G— DHHS  Regulations 
Applying  to  All  Applicants/Grantees 
Under  the  Job  Opportunities  for  Low- 
Income  Individuals  Program 

Title  45  of  the  Code  of  Federal 

Regulations: 

Part  16 — Department  of  Grant  Appeals 
Process 

Part  74 — Administration  of  Grants  (non- 
governmental) 

Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian 
Tribal  affiliates): 
Sections  74.62(a)  Non-Federal  Audits 
74.173  Hospitals 
74.174(b)  Other  Nonprofit 

Organizations 
74.304  Final  Decisions  in  Disputes 
74.710  Real  Property.  Equipment  and 

Supplies 
74.715  General  Program  Income 

Part  75 — Informal  Grant  Appeal 
Procedm-es 

Part  76 — Debarment  and  Suspension 
from  Eligibility  for  Financial 
Assistance;  Subpart  F — Drug  Free 
Workplace  Requirements 

Part  80 — Non-Discrimination  Under 
Programs  Receiving  Federal 
Assistance  through  the  Department 
of  Health  and  Human  Services 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Non-discrimination  on  the 
basis  of  sex  in  the  admission  of 
individuals  to  training  programs 

Part  84 — Non-discrimination  on  the 
Basis  of  Handicap  in  Programs 

Part  91 — Non-discrimination  on  the 
Basis  of  Age  in  Health  and  Human 
Services  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States 
and  Local  Governments  (Federal 
Register.  March  11.  1988)     , 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  H — Certification  Regarding 
Maintenance  of  Effort 

The  undersigned  certifies  that: 

(1)  activities  funded  under  this 
'program  announcement  are  in  addition 
to.  and  not  in  substitution  for,  activities 
previously  carried  on  without  Federal 
assistance. 

(2)  funds  or  other  resources  currently 
devoted  to  activities  designed  to  meet 
the  needs  of  the  poor  within  a 
commLmity,  area,  or  State  have  not  been 
reduced  in  order  to  provide  the  required 
matching  contributions. 


When  legislation  for  a  particular  block 
grant  permits  the  use  of  its  funds  as 
match,  the  applicant  must  show  that  it 
has  received  a  real  increase  in  its  block 
grant  allotment  and  must  certify  that 
other  anti-poverty  programs  will  not  be 
scaled  back  to  provide  the  match 
required  for  this  project. 

Organization 
Authorized  Signature 


Titit 


Date 

Attachment  I — Department  of  Health  & 
Human  Services  Administration  for 
Children  and  Families,  Office  of  Family 
Assistance,  Washington,  DC  20447 

February  1994 

Jobs  Program  Directory 

Alabama 

Claire  Ealy,  Director.  Office  of  Work  and 
Training  Services,  Public  Assistance 
Division,  S.  Gordon  Persons  Building. 
50  Ripley  Street,  Montgomery. 
Alabama' 36130.  (205)  242-1950 

Alaska 

Charles  Knittel,  Work  Programs 
Coordinator,  Division  of  Public 
Assistance,  Department  of  Health  and 
Social  Service.  P.O.  Box  110640. 
Juneau,  Alaska  99811-0640.  (907) 
465-3347 

Arizona 

Gretchen  Evans,  JOBS  Program  Director. 
Dept.  of  Economic  Security,  P.O.  Box 
6123.  Site  Code  8011,  Phoenix, 
Arizona  85005.  (602)  542-6310 

Arkansas 

Ken  Whitlock,  Deputy  Director,  Project 
SUCCESS,  Department  of  Human 
Services,  P.O.  Box  1437,  Little  Rock. 
Arkansas  72203.  (501)  682-8375 

California 

Bruce  Wagstaff.  Chief.  Employment  & 
Immigrations  Programs  Branch, 
Department  of  Social  Services,  744  P 
Street  M/S  6-700.  Sacramento. 
California  95814.  (916)  657-2367 

Colorado 

Bob  Henson,  Director.  Work  Programs, 
Department  of  Social  Services.  1575 
Sherman  Street,  Denver.  Colorado 
80203,  (303)  866-2643 

Connecticut 

Dawn  Homer-Bouthiette,  Planning 
Supervisor,  Job  Connection, 
Department  of  Social  Services,  110 


Bartholomew  Avenue.  Hartford, 
Connecticut  06106,  (203)  566-7125 

Delaware 

Rebecca  Varella.  Chief  Administrator. 
Employment  and  Training.  Division 
of  Social  Services.  P.O.  Box  906,  New 
Castle.  Delaware  19720,  (302)  577- 
4451 

District  of  Columbia 

Shari  Curtis.  Chief.  Bureau  of  Training 
and  Employment.  Department  of 
Human  Services,  33  N  Street  NE.. 
Washington.  CJC  20001.  (202)  727- 
1293 

Florida 

Rcggis  Smith.  Chief,  Benefit  Recovery 
and  Special  Programs.  Department  of 
Health  and  Rehabilitative  Ser\ices. 
1317  Winewood  Boulevard.  Bldg.  6. 
Tallahassee.  Florida  32399-0700. 
(904) 487-2966 

Georgia 

Sylvia  Elam,  Chief.  Employment 
Ser\'ices  Unit,  Division  of  Family  and 
Children  Services,  Department  of 
Human  Resources.  2  Peachtree  St.. 
14th  Floor,  Room  402,  Atlanta. 
Georgia  30303.  (404)  657-3737 

Guam 

Diana  Calvo,  Social  Services  Supervisor. 
Department  of  Public  Health  and 
Social  Services.  P.O.  Box  2816, 
Agana,  Guam  96910.  (011-671)  734- 
7286 

Hawaii 

Garry  Kemp.  Special  Assistant  to  the 
Director,  Department  of  Human 
Services,  P.O.  Box  339.  Honolulu. 
Hawaii.  96809,  (808)  586-7054 

Idaho 

Kathy  James,  Acting  Bureau  Chief. 
Bureau  of  Family  Self  Support, 
Department  of  Health  and  Welfare, 
450  West  State  Street,  Boise,  Idaho 
83720.  (208)  334-5704 

Illinois 

Karan  Maxson.  Administrator,  Division 
of  Planning  and  Community  Services. 
Department  of  Public  Aid.  100  S. 
Grand.  2nd  Floor.  Springfield.  Illinois 
62762,(217)785-3300 

Indiana 

Thomas  Reel,  Program  Manager, 
IMPACT,  Department  of  Public 
Welfare.  402  W.  Washington,  W.  363. 
Indianapolis,  Indiana  46204,  (317) 
232-2002 

Iowa 

Doug  Howard,  Coordinator. 
Employment  and  Training  Programs, 
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UMI 


Department  of  Human  Services.  Fifth 
Floor,  Hoover  State  Office  Building, 
Des  Moines,  Iowa  50319,  (515)  281- 
8629 

Kansas 

Phyllis  Lewin.  Director.  Employment 
Preparation  Services.  Department  of 
Social  and  Rehabilitation  Services, 
300  SW  Oakley,  West  Hall,  Topeka. 
Kansas  66606.  (913)  296-4276 

Kentucky 

Sharon  Perry,  Assistant  Director.  Center 
for  Program  Development, 
Department  of  Social  Insurance, 
Cabinet  for  Human  Resources,  275  E. 
Main  Street,  Frankfurt,  Kentucky 
40621.(502)564-3703 

Louisiana 

Howard  Prejean.  Assistant  Secretary, 
Department  of  Social  Services.  Office 
of  Eligibility  Determination,  P.O.  Box 
3776.  Baton  Rouge,  Louisiana  70821, 
(504) 342-4953 

Maine 

Barbara  Van  Burgel,  ASPIRE 
Coordinator,  Bureau  of  Income 
Maintenance,  Department  of  Human 
Services,  Statehouse  Station  #11,  32 
Winthrop  St..  Augusta,  Maine  04333, 
(207) 289-3106 

Maryland 

Carlene  Gallion,  Acting  Executive 
Director,  Office  of  Project 
Independence  Management, 
Department  of  Human  Resources. 
Room  745.  311  W.  Saratoga  Street, 
Bahimore,  Maryland  21201.  (410) 
333-0837 

Massachusetts 

John  Buonomo.  Director.  Massachusetts 
JOBS  Program.  Department  of  Public 
Welfare.  600  Washington  St.,  Boston, 
Massachusetts  02111,  (617)  348-5931 

Michigan 

Alex  D.  Hawkins,  Director,  Job  Skills 
Development  Group,  Michigan  Jobs 
Commission,  201  North  Washington 
Square,  Third  floor,  Victor  Centre, 
Lansing.  Michigan  48913,  (517)  373- 
7382 

Minnesota 

Bonnie  Baker,  Supervisor.  Program 
Development,  Department  of  Human 
Services,  444  Lafayette  Road,  St.  Paul, 
Minnesota  55155.  (612)  296-2499 

Mississippi 

Jean  Temple,  Director,  JOBS  Branch. 
Office  of  Children  &  Youth. 
Department  of  Human  Services,  421 
W.  Pascagoula,  Jackson,  Mississippi 
29302.  (601)  359-4855 


Missouri 

Richard  Koon.  FUTURES  Program 
Director,  Income  Maintenance, 
Division  of  Family  Servic-es,  72728 
Plaza  Drive,  P.O.  Box  88,  Jefferson 
City.  Missouri  65103.  (314)  751-3124 

Montana 

Marylis  Filipovich,  Bureau  Chief, 
Program  &  Policy,  Department  of 
Social  and  Rehabilitation  Services. 
P.O.  Box  4210.  Helena,  Montana 
59604,  (406)  444-4540 

Nebraska 

Margaret  Hall,  Public  Assistance 
Administrator,  Public  Assistance 
Division,  Department  of  Social 
Services.  301  Centennial  Mall  South, 
P.O.  Box  95026,  Lincoln,  Nebraska 
68509,  (402)  471-3121 

Nevada 

John  Alexander.  Employment  & 
Training  Coordinator,  Nevada  State 
Welfare  Division,  Capitol  Complex, 
2527  North  Carson  Street,  Carson 
City,  Nevada  89710,  (702)  687-4143 

New  Hampshire 

Arthur  Chicaderis,  JOBS  Administrator, 
Employment  Support  Services,  Office 
of  Economic  Services,  Division  of 
Human  Services,  Department  of 
Health  and  Human  Services,  6  Hazen 
Drive,  Concord,  New  Hampshire 
03301-6521,(603)271-4249 

New  Jersey 

Marion  E.  Reitz,  Director,  Division  of 
Family  Development,  Department  of 
Human  Services,  CN  716,  Trenton, 
New  Jersey  08625.  (609)  588-2401 

New  Mexico 

Bill  Dunbar,  Acting  Director,  Income 
Support  Division,  Department  of 
Human  Services,  P.O.  Box  2348,  Santa 
Fe,  New  Mexico  87500,  (505)  827- 
7252 

New  York 

Jack  Ryan,  Director,  Bureau  of 
Employment  Programs,  Department  of 
Social  Services,  40  North  Pearl  Street, 
Albany,  New  York  12243,  (518)  473- 
8744 

North  Carolina 

Lucy  Burgess,  Chief,  Employment 
Programs  Section,  Department  of 
Human  Resources,  325  North 
Salisbury  Street,  Raleigh,  North 
CaroHna  27611,  (919)  733-2873 

North  Dakota 

Gloria  House.  JOBS  Coordinator, 
Director  of  Public  Assistance. 
Department  of  Human  Services,  State 


Capitol,  New  Wing  3rd  Floor, 
Bismark,  North  Dakota  58505,  (701) 
224-4001 

Ohio 

Mary  L.  Harris,  Deputy  Director.  Family 
Support  and  JOBS,  Department  of 
Human  Services,  State  Office  Tower. 
31st  Floor,  30  East  Broad  Street, 
Columbus,  Ohio  43266-0423,  (614) 
466-3196 

Oklahoma 

Raymond  Haddock,  Division 
Administrator,  Family  Services 
Division,  Department  of  Human 
Services,  P.O  Box  25352,  Oklahoma 
City,  Oklahoma  73125,  (405)  521- 
3076 

Oregon 

Debbi  White,  JOBS  Program  Manager. 
Adult  and  Family  Services  Division, 
Human  Resource  Bldg,  2nd  Floor, 
Salem,  Oregon  97310-1013.  (503) 
945-6127 

Pennsylvania 

David  Florey,  Director,  Bureau  of 
Employment  and  Training  Program, 
Department  of  Public  Welfare.  P.O. 
Box  2675,  Harrisburg,  Pennsylvania 
17105.(717)787-8613 

Puerto  Rico 

Migdalia  Marrero,  Special  Asst.  to 
Secretary,  SOSEDF,  Isla  Grande, 
Building  #10,  P.O.  Box  11398, 
Santurce,  Puerto  Rico  00910.  (809) 
722-2863 

Rhode  Island 

Sherry  Campanelli,  Associate  Director, 
Community  Services,  Department  of 
Human  Services,  600  New  London 
Avenue,  Cranston,  Rhode  Island 
02920,(401)464-2423 

South  Carolina 

Hiram  Spain.  Executive  Assistant  for 
Self-Sufficiency,  Department  of  Social 
Services,  P.O.  Box  1520,  Columbia, 
SouthJCarolina  29202,  (803)  737-5937 

South  Dakota 

Julie  Osnes,  Administrator,  Office  of 
Family  Independence,  Department  of 
Social  Services.  Richard  F.  Kneip 
Building,  Pierre,  South  Daftota  57501, 
(605) 773-3493 

Tennessee 

Wanda  Moore.  Director  of  Program 
Services,  Department  of  Human 
Services.  12th  Floor.  400  Deadericks. 
Nashville.  Tennessee  37219,  (615) 
741-6953 


Texas 

Irma  Bermea.  Deputy  Commissioner, 
Department  of  Human  Services,  Mail 
Code  521E.  P.O.  Box  2960.  Austin. 
Texas  78769, (512)  450-3011 

Utah, 

Helen  Thatcher.  Assistant  Director. 
Office  of  Family  Support,  Department 
of  Human  Services,  120  North  200 
West,  Sah  Lake  City,  Utah  84145- 
0500.(801)538-8231 

Vermont 

Steve  Gold.  Director.  REACH-UP 
Program,  Department  of  Social 
Welfare.  State  Office  Building.  107 
South  Main  Street,  Waterburv, 
Vermont  05676.  (802)  241-2800 

Virgin  Islands 

Ermin  Boshulte,  Director.  Public 
Assistance  Programs,  Department  of 
Human  Services,  Financial  Programs 
Division.  Knud  Hansen  Complex — 
Building  A.  1303  Hospital  Ground. 
Charlotte  Amal'ie.  V.I.  00802.  (809) 
774-4673 

Virginia 

David  Olds,  Program  Manager. 
Employment  Services,  Department  of 
Social  Services.  730  E.  Broad  St,  2nd 
Floor,  Richmond,  Virginia  23219- 
1849, (804)692-1229 

U'os/ji/igfon 

Lee  Toilorovich,  Acting  Assistant 
Director,  Division  of  Income 
Assistance,  Department  of  Social  and 
Health  Services.  P.O.  Box  45400. 
Olvmpia.  Washington  98504-5400. 
(206) 438-8350 

West  Virginia 

Sharon  Paterno,  Director.  Division  of 
Work  and  Training.  Department  of 
Health  and  Human  Services.  Building 
R.  Slule  Office  Complex.  Charleston. 
West  Virginia  25305.  (304)  558-3186 

Wisconsin 

Jean  Rogers,  Administrator.  Division  of 
Economic  Support,  Department  of 
Health  and  Social  Ser\ices,  P.O.  Box 
7935. 1  West  Wilson  Street,  Madison. 
Wisconsin  53707-7935,  (608)  266- 
3035 

Wyoming 

Kirk  McKinney.  JOBS  Coordinator.  Self- 
Sufficiency  Division.  Department  of 
Family  Services.  Hathaway  Building, 
Rm  347.  2300  Capitol  Avenue. 
Cheyenne,  Wyoming  82002-0710. 
(307) 777-6849 


Attachment  J:  Checklist  for  Usie  in 
Submitting  OCS  Grant  Applications  Job 
Opportunities  for  Low-Income 
Individuals  (Optional) 

The  application  should  contain: 

1.  Table  of  Contents 

2.  A  completed,  signed  SF-424, 
Application  for  Federal  Assistance.  The 
letter  code  for  the  priority  area  (JO) 
should  be  in  the  lower  right-hand  corner 
of  the  page. 

3.  A  completed  SF-424A,  Budget 
Information — Non-Construction. 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B,  SF-424A; 

5.  Filled  out  signed,  and  dated 
Assurances — Non  -Construction 
Programs  (SF-424B); 

6.  The  applicant  should  sign 
Attachments  E  and  F.  In  so  doing,  the 
applicant  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug- free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E. 

7.  A  signed  copy  of  Certification 
Regarding  Anti-Lobbying  Activities. 

8.  A  completed  Disclosure  of 
Lobbying  Activities,  if  applic:able. 

9  An  Executive  Summary — not  to 
exceed  300  words; 

10.  A  Project  Narrative  beginning  with 
a  Table  of  Contents  that  describes  the 
project  in 'the  following  order: 

(1)  Eligibility  Confirmation 

(ii)  Organizational  Experience  and 
Staff  Responsibilities 

(iii)  .Analysis  of  Need 

(iv)  Project  Design/Work  Program 
*     (v)  Business  Plan  (If  appropriate) 

(vi)  Third-Party  Evaluation 

(vii)  Cooperative  Partnership 
Agreement 

(viii)  Budget  Appropriateness  and 
Reasonableness 

11.  Appendices,  including  proof  of 
non-profit  status:  proof  that  the 
organization  is  a  community 
development  corporation,  if  applying 
under  the  CDC  Set-aside:  a  signed  copy 
of  the  Cooperative  Partnership 
Agreement  or  letter  of  commitment  with 
State  IV-A  agency  (JOBS  Program); 
commitments  from  officials  of 
businesses  that  will  be  expanded  or 
from  franchises,  where  applicable; 
Single  Point  of  Contact  comments,  if 
applicable;  Maintenance  of  Effort 
Certification  and  resumes. 

12.  A  self-addressed  mailing  label 
which  can  be  affixed  to  a  postcard  to 
acknowledge  receipt  of  application. 


Attachment  K 

Federal  Highway  Administration, 
Regional  Civil  Rights  Directors 

Region  One--Includes  CT,  ME.  MA.  NH. 
NJ,  NY,  RI,  VT,  Puerto  Rico,  and  the 
Virgin  Islands 

Mr.  Dennis  Perrott 

Albany.  NY 

(518)431^224,  ext.  247 
Region  T/iree— Includes  DE,  DC.  MD. 
PA,  VA,  WV 

Ms.  Jo  Blackstone 

Baltimore,  MD 

(410)962^030 
Region  four— Includes  AL.  FL.  GA,  KY. 
MS,  NC,  SC,  TN 

Mr.  Charles  Stinsun 

Atlanta,  GA 

(404)  347-^791 
Region  f/i-e— Include-^  IL.  IN.  MI.  MN. 
OH.  WI 

Mr.  Joe  Forst 

Olvmpia  Fields,  IL 

(708) 283-3924 
Region  S/.v— Includes  AR.  LA.  NM.  OK. 
TX 

Mr.  Humberto  Martinez 

Fort  Worth.  TX 

(817)334-3671 
Region  Seven— Includes  I.^.  KS.  MO.  NE 

Mr.  Glen  Smith 

Kansas  Citv.  MO 

(816) 276-2747 
Region  fjq/if— Includes  CO.  MT.  NI). 
SD.  UT.  WV 

Ms.  Teresa  Banks 

Lakewood,  CO 
Region  Mne— Includes  AZ.  CA.  HI,  NV. 
Guam,  and  American  Samoa 

Mr.  Harold  Dorell 

San  Francisco.  CA 

(415) 744-3114 
Region  Ten— Includes  .AK.  ID.  OR.  WA 

Mr.  Willie  Harris 

Portland.  OR 

(503) 326-2067 

Attachment  L — Certification  Regarding 
Environmental  Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  provision  of  health,  day 
care,  education,  or  libran,'  services  to 
children  under  the  age  of  18.  if  the 
services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does 
not  ■••nply  to  children's  services 
provided  in  private  residence,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
inpatient  drug  or  alcohol  treatment. 
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Failure  to  comply  with  the  provisions  of 
tho  law  may  result  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $1000 
per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
application  the  applicant/grantee 
certifies  that  it  will  comply  with  tho 
requirements  of  the  Act.  The  applicant/ 
grantee  further  agrees  that  it  will  require 
the  language  of  this  certification  be 
included  in  any  subawards  which 
contain  provisions  for  the  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 
|FR  Dor.  9."i-5512  Filed  3-7-9.5;  8:45  ani| 
BILLING  CODE  4184-01-P 
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Requirements 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Regiiter  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

.    1.  The  regulatory  procesa,  with  a  focua  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulation*  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(THREE  BRIEFINGS) 

March  23  at  9:00  am  and  1:30  pm 
April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 


WHERE: 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas.  TX  75242 

1-800-366-2998 
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See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Cabin  interior  materials;  improved  flammability 
standards 

Requirements  applicability  clarification.  13010-13011 
PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Airplane  simulators;  advanced  training  program — 

Correction.  13008 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  12945 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Richmond  Power  Enterprises,  L.P.,  12934 


Environmental  statements;  availability,  etc.: 

Steuben  Gas  Storage  Co.,  12935-12936 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  12936-12937 

Black  Creek  Hydro,  Inc.,  12937 

CNG  Transmission  Corp.,  12937 

Colorado  Interstate  Gas  Co.,  12937-12938 

Columbia  Gas  Transmission  Corp.,  12938 

Columbia  Gulf  Transmission  Co.,  12938-12939 

East  Tennessee  Natural  Gas  Co.,  12939 

"Florida  Gas  Transmission  Co.,  12939 

NorAm  Gas  Transmission  Co.,  12939 

Northern  Natural  Gas  Co.,  12940-12941 

North  Penn  Gas  Co.,  12940 

Northwest  Pipeline'Corp.,  12941 

Panhandle  Eastern  Pipe  Line  Co.,  12941 

Southern  Natural  Gas  Co.,  12941-12942 

Transcontinental  Gas  Pipe  Line  Corp..  12942-12943 

Transwestem  Pipeline  Co..  12943 

West  Texas  Gas,  Inc.,  12943-12944 

Williams  Natural  Gas  Co.,  12944 

Williston  Basin  Interstate  Pipeline  Co.,  12944-12945 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  12945-12946 
Freight  forwarders  licenses: 
Stiebel  International  Shipping,  Inc.,  et  al,  12946 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Wells  Fargo  &  Co.,  12946 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

12946-12947 
Prohibited  trade  practices: 

American  Home  Products  Corp.,  12947-12948 

Boston  Scientific  Corp.,  12948-12955 

H.D.  Lee  Co..  hic.  12955 

Service  Corporation  International.  12955-12960 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Red  kangaroo,  etc.  12887-12906 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

12969 
Endangered  Species  Convention: 
African  elephant  sport-hunted  trophy  permits;  guidelines 
withdrawTi.  12969-12971 

Food  and  Consumer  Service 

NOTICES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental  food 
program — 
Poverty  income  guidelines.  12909-12911 
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Food  and  Drug  Administration 

PROPOSED  RULES 
Human  drugs: 
Cold,  cough,  allergy,  bronchodilator.  and  antiasthmatic 
products  (OTC) — 
Bronchodilator  products;  monograph  amendment, 
13014-13021 
NOTICES 
Meetings: 
Advisory'  committees,  panels,  etc. 
Tentative  schedule,  12960-12963 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Net  weight  labeling;  incorporation  by  reference,  12883- 
12885 

Foreign  Assets  Controi  Office 

RULES 

Foreign  assets  control  regulations:     » 
Vietnam  or  national  thereof;  unblocking  of  certain  assets, 
12885-12886 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kootenai  National  Forest.  MT,  12911-12913 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
April,  12963-12964 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  12965-12967 

Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 
See  Land  Management  Bureau 
See  Minerals  Management  Ser\ice 
See  National  Park  Ser\'ice 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Neodymium-iron-boron  magnets,  magnet  alloys,  and 
articles  containing  same,  12971-12972 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Missouri  Pacific  Raihoad  Co.  et  al.,  12972 
Rail  carriers: 

Waybill  data;  release  for  use,  12976 
Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Inc.  et  al.,  12973-12975 

Northern  Nevada  Raihoad  Corp.,  12975-12976 

Latx>r  Department 

See  Occupational  Safety  and  Health  Administration 


NOTICES 

Agency  information  collection  activities  under  OMB 

review,  12976-12978 
National  Award  for  Diversity  and  Excellence  in  American 

Executive  Management;  application  procedure,  12978- 

12979 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  12887 

CaUfomia,  12887 

Oregon,  12886-12887 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  12967 
Environmental  statements;  availability,  etc.: 

Alturas  345  kilovolt  transmission  line  project,  CA  and 
NV.  12967-12968 

Texaco's  Stagecoach  Draw  Unit.  \VY,  12968 
Realty  actions;  sales,  leases,  etc.: 

Idaho. 12968-12969 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  13007 
Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Official  protraction  diagrams;  availability,  12971 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  12987 
National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
Research  and  development  programs,  13003-13004 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 
Endangered  and  threatened  species.  12913-12914 

National  Park  Service 

NOTICES 
Meetings: 
Mississippi  River  Corridor  Study  Commission,  12971 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Integrated  performance  assessment  process,  12987-12988 
Petitions;  Director's  decisions: 

Northeast  UtiUties,  12988 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co..  12988-12990 

Northern  States  Power  Co..  12990-12991 

Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health;  membership  appointment,  12979-12980 
Meetings: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health,  12980 


Nationally  recognized  testing  laboratories,  etc.: 
Programs  and  procedures,  etc.,  12980-12985 

State  plans;  standards  approval,  etc.: 
Maryland,  12985-12986 

Postal  Rate  Commission 

NOTICES 

Visits  to  facilities,  12991 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Narcotics;  major  producing  and  transit  countries; 

certifications  (Presidential  Determination  No.  95-15  of 

February  28,  1995),  12859-12881 

Public  Health  Service 

See  Food  and  Drug  Administration    ' 

See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  12991 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  12991-12994 

National  Association  of  Securities  Dealers.  Inc..  12994- 
12996 

New  York  Stock  Exchange,  Lie,  12996 

Pacific  Stock  Exchange.  Inc.,  12998-13001 
Applications,  bearings,  determinations,  etc.: 

Northwestern  Mutual  Life  Insurance  Co.  et  al.,  12997- 
12998 

Small  Business  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  13001-13002 

Social  Security  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  12964-12965 

State  Department 

NOTICES 

Passport  travel  restrictions?  U.S.: 
Iraq,  13002 

Tennessee  Valiey  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Duck  River  Project,  TN;  Columbia  Dam  component- 
Water  supply  development  and  alternatives,  13002- 
13003 


Thrift  Supervision  Office 

PROPOSED  RULES 
Savings  associations: 
De  novo  charter  applications;  policy  statement- 
Correction.  13008 

Transportation  Department 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safetv  Administration 

Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Post-secondary  school  students  enrolled  at  institutions  in 

U.S.  and  other  countries:  exchange  program,  1.1004- 

13006 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etn.: 
Special  monthly  compensation  ratings,  12886 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Transportation.  Federal  Avi.ition 
Administrationj  13010-13011 

Part  III 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration,  13014-13021 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  I'ublic  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-27,)- 
153ff  or  275-0920. 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  95-15  of  February  28,  1995 

Certifications    for    Major    Narcotics    Producing    and    Transit 
Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(l)(A]  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  ("the  Act").  I  hereby  determine  and 
certify  that  the  following  major  drug  producing  and/or  major  drug  transit 
countries/dependent  territories  have  cooperated  fullv  with  the  United  States, 
or  taken  adequate  steps  on  their  own.  to  achieve  full  compliance  with 
the  goals  and  objectives  of  the  1988  United  Nations  Convention  Aj^ainst 
Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances: 

The  Bahamas,  Brazil.  China,  Dominican  Republic,  Ecuador.  Guatemala.  Haiti.  Hong  Kong. 
India.  Jamaica,  Laos,  Malaysia,  Mexico,  Panama.  Taiwan,  Thailand,  Venezuela,  and  Vit'inam. 

By  virtue  of  the  authority  vested  in  my  by  section  490(b)(1)(B)  of  the  .Act. 
I  hereby  determine  that  it  is  in  the  vital  national  interests  of  the  I'nitod 
States  to  certify  the  following  countries: 

Bolivia,  Colombia,  Lebanon.  Pakistan,  Paraguay,  and  Peru. 

Information  on  these  countries,  as  required  under  section  490(b)(.3)  ni  the 
Act,  is  attached. 

I  have  determined  that  the  following  major  prodiK:ing  and/or  major  iran.sit 
countries  do  not  meet  the  standards  set  forth  in  section  490(b): 

Afghanistan,  Burma,  Iran,  Nigeria,  and  Syria. 

I  have  made  these  determinations,  taking  into  account  the  factors  set  forth 
in  section  490  of  the  Act,  and  based  on  the  information  contained  in  the 
International  Narcotics  Control  Strategy  Report  of  1995.  Because  the  perform- 
ance of  these  countries  varies,  I  have  attached  an  explanatory  statenient 
in  each  case. 

You  are  hereby  authorized  and  directed  to  report  this  determinafioji  to 
the  Congress  immediately  and  to  publish  it  in  the  Federal  Register. 


OO^tUUjUOA  0\^Aiodk^^ 


THE  WHITE  HOUSE, 
Washington.  Februarys  28,  1995. 

STATEMENT  OF  EXPLANATION 


The  Bahamas 

U.S. -Bahamian  drug  enforcement  cooperation  under  Operation  Balii:inas 
and  Turks  &  Caicos  (OPBAT)  has  been  excellent  and  resulted  in  a  drar.Nilic 
reduction  in  the  flow  of  drugs  through  The  Bahamas  into  the  United  .Si..tes, 
as  indicated  by  vastly  reduced  drug-.scizure  levels  over  the  la.st  .si'vi>:-a! 
years.  Nevertheless,  The  Bahamas  remains  a  major  transit  ( oimtry  for  IS- 
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bound  Colombian  cocaine  and  Jamaican  marijuana.  As  a  major  fmancial 
center,  The  Bahamas  is  vulnerable  to  money  laundering.  The  Bahamas  is 
a  party  to  the  1988  UN  Convention.  The  Ingraham  government  has  taken 
a  firm  stand  against  drug  trafficking,  drug  abuse  and  money  laundering 
and  worked  diligently  during  1994  to  fulfill  the  goals  and  objectives  of 
the  UN  Convention  and  U.S.-Bahamian  bilateral  counternarcotics  accords. 

During  1994.  Bahamian  maritime  cooperation  with  the  United  States  was 
excellent  under  the  terms  of  several  bilateral  agreements  and  arrangements. 
The  Government  of  the  Commonwealth  of  the  Bahamas  (GCOB)  moved 
to  improve  cooperation  with  the  Cuban  government  when  traffickers  intensi- 
fied their  exploitation  of  Cuban  territory  to  avoid  OPBAT  enforcement  efforts. 
The  GCOB  generally  responds  positively  to  specific  U.S.  requests  under 
our  Mutual  Legal  Assistance  Treaty.  In  1994,  the  GCOB  took  judicial  action 
against  three  public  officials  for  drug-related  corruption:  a  prison  official, 
an  immigration  officer  and  a  customs  officer. 

The  GCOB  took  several  strong  steps  to  improve  its  drug-trafficking-control 
tools.  The  new  U.S.-Bahamas  extradition  treaty  entered  into  force  in  1994. 
The  GCOB  also  adopted  legislation,  based  on  U.S.  law,  making  it  a  crime 
to  engage  in  a  continuing  criminal  enterprise  related  to  narcotics  trafficking. 
Working  closely  with  the  USG,  the  GCOB  placed  special  emphasis  on 
strengthening  its  judicial  system  by  increasing  its  courts  budget,  implement- 
ing a  court  automation  system,  and  enacting  stronger  bail  and  sentencing 
legislation. 

In  1994,  the  GCOB  drafted  stronger  money  laundering  legislation,  which 
it  expects  Parliament  to  approve  in  1995.  When  enacted,  this  legislation 
will  criminalize  money  laundering.  The  GCOB  agreed  to  an  evaluation  of 
its  money  laundering  controls  by  the  Caribbean  Financial  Action  Task  Force, 
also  expected  to  take  place  during  1995.  We  urge  continued  vigilance  by 
The  Bahamas  on  possible  money  laundering  through  shell  corporations  and 
international  business  companies,  which  are  proliferating  in  The  Bahamas 
and  elsewhere  in  the  Caribbean.  Although  Bahamian  law  renders  the  assets 
of  a  convicted  drug  offender  subject  to  forfeiture,  in  practice  asset  forfeiture 
has  been  difficult  to  implement.  No  procedures  exist  for  civil  asset  forfeiture 
in  narcotics  cases. 

Brazil 

Brazil  is  a  major  transit  country  for  cocaine  from  Colombia  destined  for 
the  United  States  and  Europe.  Increased  cocaine  and  precursor  chemical 
trafficking  and  money  laundering  contribute  to  Brazil's  escalating  narcotics 
problem:  corruption  allegations  against  counternarcotics  officials  in  Brazil 
persist. 

Despite  these  problems,  Brazil  endeavors  to  meet  the  goals  and  objectives 
of  the  1988  UN  Convention,  and  has  succeeded  in  some  significant  interdic- 
tion efforts.  The  government  has  made  progress  towards  complying  with 
the  UN  Convention  in  law  enforcement,  asset  forfeiture,  extradition,  and 
anti-corruption.  The  Brazilian  government  generally  meets  the  goals  of  bilat- 
eral counternarcotics  agreements  with  the  USG  on  enforcement  and  demand 
reduction. 

Brazil's  increased  seizure  rate  in  1994  of  11  metric  tons  of  cocaine  marks 
both  heightened  trafficker  use  of  Brazil  and  improved  abilities  of  the  Brazilian 
Federal  Police  Counternarcotics  Unit  (DPF/DRE).  Brazilian  non-governmental 
organizations  (NGOs)  hosted  seminars  by  U.S.  police  in  schools  to  voice 
the  message  against  drug  abtise.  The  DPF/DRE  has  targetted  and  disnipted 
major  Cali-connected  drug  trafficking  organizations. 

However,  the  Brazilian  government  has  not  hired  new  police  or  provided 
increased  funding  for  the  DPF/DRE.  The  Brazilians  have  not  yet  enacted 
legislation  first  proposed  in  1991  to  implement  effectively  the  goals  and 
objectives  of  the  1988  UN  Convention,  nor  has  it  drafted  a  national  drug 
control  .strategy.  Brazil  has  not  yet  proposed  specialized  anti-money  launder- 


ing legislation,  but  requires  reporting  of  cash  transactions  involving  amounts 
over  $10,000.  * 

"The  international  consultative  forum,  the  Dublin  Group,  has  focused  world- 
wide donor  attention  on  the  need  for  Brazil  to  pay  greater  attention  to 
counternarcotics  issues  and  urged  the  GOB  to  take  more  vigorous  action 
agamst  its  growing  drug  problem.  Newly-elected  President  Cardoso  is  ex- 
pected to  take  such  action  to  confront  narcotics  traffickers. 

Brazil's  former  President  Franco  signed  a  decree  increasing  the  DPF's 
licensing  and  oversight  responsibility  for  chemicals.  The  DPF/DRE  initiated 
a  sea/airport  security  program,  and  continued  to  seize  drugs  by  riverine 
and  ground  law  enforcement  methods.  Brazil  continues  to  plan  for  a  radar 
system  (SIVAM),  financed  by  the  Export-Import  Bank,  to  detect  narcotics 
trafficking  aircraft  in  the  Amazon. 

China 

The  Government  of  the  People's  Republic  of  China  (PRC)  is  committed 
to  combatting  narcotics  trafficking  and  use.  China  is  a  major  transit  route 
for  heroin  from  neighboring  Burma,  Laos  and  Vietnam  to  the  United  States 
and  other  overseas  markets.  Drug  addiction,  which  was  effectively  stamped 
out  following  the  founding  of  the  PRC  in  1949.  is  once  again  on  the  rise. 
Thanks  to  China's  expanding  economy  and  increasing  openness  to  the  outside 
world,  narcotics  consumption  within  the  PRC  is  growing.  In  addition,  oppor- 
tunities for  investment  in  China  provide  greater  potential  for  monev  launder- 
ing. 

Chinese  enforcement  efforts  continue  to  be  vigorous  and  were  stepped 
up  in  1994.  Strong  laws  based  on  a  national  directive  issued  in  1990  call 
for  the  death  penalty  for  many  drug-related  crimes.  Hundreds  of  drug  crimi- 
nals are  executed  in  accordance  with  these  laws  annually.  Narcotics  traffick- 
ing in  Yunnan  province,  which  borders  Burma,  decreased  in  the  latter  part 
of  1994.  The  Chinese  arrested  major  figures  in  two  drug  trafficking  groups 
based  in  Burma,  the  Kokang  and  the  Wa.  Better  surveillance  of  the  Burmese 
border,  improved  intelligence  work,  and  better  control  of  precursor  chemicals 
have  also  contributed  to  at  least  a  temporary  decrease  in  trafficking  in 
Yunnan.  PRC  counternarcotics  officials  project 'no  increase  in  national  Iraf- 
ficking  figures  over  1993  levels.  The  PRC  has  taken  a  strong  stand  against 
official  corruption,  and  has  laws  dealing  specifically  with  government  offi- 
cials who  are  found  guilty  of  the  use.  manufacture  or  deliver)'  of  narcotics. 

The  United  States  and  China  do  not  have  a  bilateral  counternarcotics 
agreement  in  place.  China  has  met,  or  Is  actively  seeking  to  meet,  the 
goals  and  objectives  of  the  1988  UN  Convention,  to  which  it  is  a  party. 
by  continuing  its  efforts  to  enhance  law  enforcement  measures,  public  edu- 
cation, and  international  cooperation. 

Illicit  opium  cultivation  exists  in  remote,  often  roadless  areas  of  Yunnan 
province  and  is  suspected  to  exist  in  scattered  pockets  in  other  parts  of 
China.  The  authorities  are  committed  to  eradicating  opium  cultivation  when 
it  is  detected.  Yunnan  province  cultivation  is  estimated  at  1.965  hectares, 
capable  of  yielding  approximately  25  metric  tons  of  opium  gum. 

Impediments  to  bilateral  cooperation  remain.  The  Chinese  frequently  cite 
the  1993  U.S.  court  decision  blocking  the  forced  return  to  China  of  a  Chinese 
drug  trafficker  ("goldfish  case")  as  an  obstacle  to  U.S.-China  counternarcotics 
cooperation,  but  these  same  officials  state  that  they  would  like  to  expand 
bilateral  cooperation  in  the  future. 

Dominican  Republic 

The  United  States  Government  and  the  Government  of  the  Dominican 
Republic  (GODR)  maintained  close,  effective  counternarcotics  cooperation 
in  1994.  despite  tensions  over  the  disputed  Dominican  presidential  election 
and  over  Haiti.  The  Dominican  Republic  intensified  its  counternarcotics 
effort  and  improved  interagency/inter-service  cooperation  under  the  leader- 
ship of  the  new  director  of  the  National  Directorate  of  Drug  Control  (DNCD). 
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GODR  personnel,  working  with  U.S.  law  enforcement,  made  several  multi- 
hundred  kilo  cocaine  seizures  in  1994.  The  GODR  was  especially  helpful 
in  arranging  the  return  of  several  major  drug  figures  who  were  fugitives 
from  U.S.  justice. 

Threat  assessments  indicate  an  increased  flow  of  narcotics  into  the  Domini- 
can Republic  from  Haiti,  especially  since  the  September  1991  coup  in  Haiti. 
Maritime  shipments  from  Panama  are  also  increasing.  The  DNCD  and  Domini- 
can Navy,  working  in  concert  with  DEA,  interdicted  one  such  maritime 
shipment  on  November  22.  seizing  nearly  a  metric"  ton  of  cocaine  and 
uncovering  a  major  smuggling  operation. 

During  1994.  a  wide  range  of  USG-fmanced  professional  training  (law 
enforcement,  drug  abuse,  prevention,  financial  investigations,  and  canine 
handling  assessment)  was  provided  to  DNCD  personnel  and  other  military 
and  civilian  officials.  The  GODR  <;omplied  fully  with  its  commitments  under 
the  bilateral  counternarcotics  assistance  agreement. 

The  Dominican  Republic  became  a  party  to  the  UN  Convention  in  late 
1993  and  has  taken  action  consistent  with  the  goals  and  objectives  of  the 
UN  Convention.  Additional  legislation,  however,  is  needed  in  areas  such 
as  money  laundering  and  asset  seizure  to  enable  the  GODR  to  comply 
more  fully  with  the  Convention.  The  GODR  has  been  active  in  the  Inter- 
American  Drug  Abuse  Control  Commission  and  the  United  Nations  Drug 
Control  Program.  It  hosted  the  1994  United  Nations  Heads  of  Narcotics 
Law  Enforcement  Agencies  Conference  for  Latin  America  and  will  host 
the  Latin  American  International  Drug  Enforcement  Conference  in  April 
1995.  It  has  established  cooperative  relationships  with  a  number  of  other 
governments  in  the  hemisphere,  most  recently  signing  a  bilateral  drug  co- 
operation agreement  with  Venezuela. 

The  GODR  still  faces  many  challenges  in  establishing  an  effective  national 
anti-drug  effort.  While  it  has  taken  steps  to  address  narcotics-related  and 
other  official  corruption,  corruption  continues  to  undermine  GODR  law  en- 
forcement efforts.  Anti-drug  legislation,  while  strengthened,  has  serious  flaws; 
in  the  area  of  money  laundering  control,  for  example,  tha|Dominican  legisla- 
ture removed  prison  sentences,  leaving  only  moderate  fines  for  bankers 
convicted  of  involvement  in  laundering  activities.  The  GODR  will  resubmit 
the  package  in  1995  to  correct  this. 

Ecuador 

Ecuador  is  a  bridge  between  the  world's  largest  supplier  of  coca  leaf, 
Peru,  and  the  world's  major  processor  of  cocaine  hydrochloride.  Colombia. 
Traffickers  use  Ecuador  as  a  transit  point  to  ship  30-50  metric  tons  (mt) 
of  cocaine  per  year  to  the  United  States  and  Europe,  as  well  as  to  smuggle 
chemicals  into  Colombia  for  cocaine  processing.  Money  launderers  take  ad- 
vantage of  Ecuador's  loose  banking  laws  and  extensive  offshore  banking 
system  to  conceal  the  illicit  nature  of  their  proceeds. 

Ecuadorian  judges  are  subject  to  trafficker  intimidation  and  subornation, 
which  has  obstructed  efforts  to  bring  Cali-connected  kingpin  Jorge  Reyes 
Torres  to  justice.  Corrupt  judicial  practices  have  precluded  indictments  in 
Reyes  Torres-related  cases,  specifically  the  Banco  De  Los  Andes  case.  Stronger 
resolve  by  the  Government  of  Ecuador  (GOE)  to  confront  judicial  corruption 
will  be  necessary  to  successfully  conclude  the  Jorge  Reyes  Torres  case  and 
other  counternarcotics  initiatives. 

Ecuador  made  significant  strides  this  year  toward  complying -with  the 
1988  UN  Convention,  to  which  it  is  a  party.  The  government  has  taken 
steps  to  generally  meet  the  goals  of  bilateral  counternarcotics  agreements 
with  the  USG  on  enforcement,  demand  reduction,  and  prosecutions  of  major 
narcotics  traffickers.  The  GOE  enacted  a  law  based  on  OAS  model  legislation 
on  asset  sharing  and  completed  a  study  to  determine  the  amount  of  licit 
chemical  use  in  Ecuador. 


However,  the  Ecuadorians  should  strive  to  control  trafficking  in  precursor 
and  essential  chemicals  by  creating  an  effective  monitoring  and  control 
system  based  on  the  results  of  the  completed  study.  Ecuador  is  making 
efforts  to  control  money  laundering  by  involving  the  police.  Superintendency 
of  Banks,  and  the  National  Drug  Council  (CONSEP)  in  collaborative  investiga- 
tions. ° 

The  USG  has  provided  Thrush  aircraft  to  identify  illicit  crop  cultivation 
in  Ecuador.  None  was  discovered  in  1994,  but  search  flights  will  continue 
in  1995.  Ecuador  is  progressing  in  implementing  its  National  Drug  Strategy. 
Ecuador  signed  an  asset-sharing  agreement  with  the  USG  in  1994.  A  limited 
amount  of  asset-sharing  has  already  taken  place  based  on  this  agreement. 
The  Ecuadorians  used  the  funds  for  law  enforcement  purposes.  Ecuador 
continues  to  work  toward  sharing  the  remainder  of  $3  million  in  assets 
forfeited  in  the  Reyes  Torres  investigation. 

The  USG  counternarcotics  assistance  program  helps  Ecuador  to  reduce 
money  laundering,  control  essential  chemicals,  and  buttress  the  judiciary's 
ability  to  preserve  democracy  by  enforcing  the  rule  of  law. 

Guatemala 

The  Government  of  Guatemala  (GOG)  has  successful  programs  to  reduce 
demand,  cultivation,  and  transit  of  illicit  narcotics. 

With  USG  technical  support,  specially  trained  units  of  the  Guatemalan 
Treasury  Police  conduct  ongoing  eradication  that  has  reduced  opium  poppy 
cultivation  to  minimal  levels.  Persistent  attempts  to  revive  poppy  cultivation 
are  the  focus  of  a  continuing  suppression  program  which  includes  detection 
and  eradication. 

Guatemala's  hundreds  of  small,  unmonitored  airfields  connected  by  good 
roads  appear  to  have  almost  been  forsaken  by  traffickers  moving  cocaine 
in  small  planes  to  the  United  States  from  South  America.  In  response  to 
DEA's  Operation  Cadence  and  GOG  vigilance  in-countrv,  traffickers  are  in- 
creasingly transporting  drugs  overland  and  by  sea.  During  1994,  over  1.5 
metric  tons  of  cocaine  were  seized  outside  Guatemala  as  a  result  of  Guate- 
malan-based intelligence.  Almost  two  metric  tons  were  seized  in-country. 

The  GOG's  aggressive  investigation,  interdiction  and  eradication  operations 
are  consistent  with  the  goals  of  the  1988  UN  Convention,  to  which  Guatemala 
is  a  party.  However,  Guatemala  lacks  legislation  needed  to  implement  the 
Convention  in  areas  such  as  money  laundering  and  essential  chemical  con- 
trol. Money  laundering  has  not  been  criminalized  in  Guatemala  and  is 
not  considered  a  significant  problem. 

Corruption,  especially  in  the  judicial  branch,  is  a  major  problem  in  Guate- 
mala. The  GOG  has  begun  to  focus  attention  on  corruption,  particularly 
in  the  courts  where  several  judges  were  relieved  of  their  positions  for  releas- 
ing prisoners  under  allegedly  questionable  circumstances.  The  GOG  does 
not,  as  a  matter  of  policy  or  practice  encourage  or  facilitate  illicit  narcotics 
production  or  distribution,  or  laundering  of  drug  proceeds. 

Guatemala  continues  to  accomplish  the  goals  of  its  bilateral  narcotics 
agreements  with  the  USG  for  drug  eradication,  interdiction,  and  demand 
reduction.  The  USG  is  working  with  the  GOG  to  implement  cost  reductions 
while  retaining  the  high  level  of  effeclivene.ss  demonstrated  by  GiitUi:::-!airi'.s 
counternarcotics  programs. 

Haiti 

Because  of  its  ideal  geographic  location  for  smuggling,  the  island  of  l!is- 
paniola  has  long  been  a  significant  transit  point  for  cocaine  destined  for 
U.S.  and  European  markets.  The  unstable  political  situation  and  weak  govern- 
ment institutions  in  Haiti  facilitated  narcotics  trafficking  for  many  yoars. 
The  opportunities  for  traffickers  to  take  advantage  of  these  conditions'wero 
even  greater  after  the  September  1991  coup  which  ousted  President  Joun 
Bertrand  Aristide.  Multi-hundred  kilo  and  multi-ton  shipments  of  t:o<  nin- 
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transited  the  country  frequently.  The  USG  has  received  credible,  but  unsub- 
stantiated, reports  for  many  years  that  the  Haitian  military  was  involved 
in  assisting  traffickers.  However,  the  USG  was  unable  to  determine  the 
veracity  of  reports  that  the  de  facto  regime  or  the  military  hierarchy  secretly 
condoned  such  activity. 

Until  the  legitimate  government  of  Haiti  was  restored  in  September  1994, 
the  USG  maintained  only  limited  counternarcotics  cooperation  with  the 
de  facto  regime  in  Haiti,  largely  through  the  Haitian  Center  for  Information 
Coordination  (CICC),  which  the  United  States  helped  establish  in  1987. 
The  de  facto  government  undertook  some  drug  enforcement  efforts  and 
made  a  number  of  cocaine  seizures  in  the  2-60  kg  range  in  1993-1994, 
some  in  cooperation  with  USG  law  enforcement  personnel  from  the  U.S. 
Embassy.  However,  suspected  multi-ton  shipments  transited  Haiti  unimpeded 
until  the  country  was  subjected  to  an  international  maritime  blockade  in 
April  1994. 

Drug  trafficking  was  among  the  six  issues  President  Clinton  listed  in 
early  1994  as  key  areas  of  U.S.  concern  relating  to  Haiti.  Growing  drug 
trafficker  influence  in  Haiti  may  well  have  impeded  the  return  of  democracy, 
sound  administration  of  justice  and  economic  recovery.  The  Aristide  adminis- 
tration, working  with  the  international  community,  has  initiated  an  extensive 
administration  of  justice  and  police  reform  program.  Former  military  and 
police  personnel  suspected  of  involvement  in  drug  trafficking  are  being 
excluded  from  the  new  civilian  police  corps  and  the  reorganized  military. 

This  massive  and  critical  reform  is  the  most  important  step  that  the 
Government  of  Haiti  can  take  at  this  stage  to  attack  the  narcotics  problem 
at  its  core.  Since  the  restoration  of  the  Aristide  government,  the  USG- 
led  Multinational  Force  and  the  International  Police  Monitors  have  played 
a  large  role  in  law  enforcement  in  Haiti.  These  efforts  have  included  control 
of  the  major  ports  and  airfields,  and  supervising  and  monitoring  the  interim 
Haitian  police.  This,  and  all  other  relevant  activity,  is  undertaken  with 
the  full  concurrence  of  the  Haitian  government.  The  Aristide  government 
cooperated  completely  with  the  United  States  in  all  aspects  of  this  effort. 

In  the  future,  the  restored  Aristide  government  will  need  to  take  a  number 
of  other  measures  to  address  drug  trafficking  more  effectively:  it  should 
become  a  party  to  the  1988  UN  Convention,  establish  a  national  council 
to  coordinate  Haitian  counternarcotics  activities,  implement  money  launder- 
ing controls,  and  forcefully  address  the  problem  of  narco-corruption  within 
the  police  and  military  forces. - 

Hong  Kong 

Hong  Kong  is  not  a  party  to  the  1988  UN  Convention,  but  the  territory's 
counternarcotics  efforts  effectively  comply  with  most  of  the  goals  and  objec- 
tives of  the  agreement.  Hong  Kong  takes  serious  and  effective  measures 
to  combat  narcotics  trafficking.  Nevertheless,  Hong  Kong  remains  an  impor- 
tant transshipment  center  for  heroin  from  Southeast  Asia.  Due  to  enforcement 
efforts  and  changes  in  trafficking  patterns,  the  volume  of  drugs  passing 
through  Hong  Kong  seems  to  be  dropping.  The  amount  of  heroin  detected 
transiting  Hong  Kong  for  Taiwan,  Japan,  and  the  United  States  fell  during 
1994  and  heroin  arriving  in  Hong  Kong  is  increasingly  intended  for  domestic 
consumption. 

The  USG  is  not  aware  of  any  narcotics-related  corruption  among  senior 
government  or  law  enforcement  officials  in  Hong  Kong.  Hong  Kong  has 
a  comprehensive  anti-corruption  ordinance  that  is  effectively  enforced  by 
an  independent  commission  that  reports  directly  to  the  Governor. 

Hong  Kong  continues  to  serve  as  a  major  center  of  money  laundering 
of  drug  proceeds  by  local  and  regional  groups  trafficking  in  heroin.  Passage 
of  the  new  Organized  and  Serious  Crimes  Ordinance  improves  the  Hong 
Kong  Government's  (HKG)  ability  to  prosecute  money  launderers.  The  HKG 
is  in  the  final  stages  of  drafting  amendments  to  the  Finaricial  F.occvory 
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of  Proceeds  Act  to  conform  more  fully  with  the  Financial  Action  Task 
Force  recommendations  and  the  UN  Convention. 

There  is  a  bilateral  narcotics  agreement,  which  facilitates  asset  freezing 
and  asset  forfeiture.  The  Hong  Kong  Government  and  the  USG  have  worked 
closely  together  on  U.S.  extradition  requests,  although  there  is  some  concern 
that  overly  strict  application  of  Hong  Kong  evidentiary  requirements  has 
made  extradition  difficult  in  some  cases.  Overall  bilateral  cooperation  on 
drug  enforcement  efforts  is  very  good. 

India 

India  is  the  world's  largest  producer  of  licit  opium  and  the  largest  supplier 
to  the  U.S.  pharmaceutical  industry.  Opium  is  diverted  from  legal  production, 
and  there  is  substantial  illicit  opium  cultivation  in  certain  districts.  India 
is  also  a  transit  route  for  heroin  from  nearby  producing  countries,  and 
an  exporter  of  methaqualone  and  heroin  precursor  chemicals  en  route  to 
the  Middle  East.  Africa.  Europe  and  North  America. 

As  a  licit  producer  of  opium.  India  must  meet  an  additional  certification 
requirement.  In  accordance  with  Section  490(c)  of  the  Foreign  Assistance 
Act.  it  must  maintain  licit  production  and  stockpiles  at  levels  no  higher 
than  those  consistent  with  licit  market  demand  and  take  adequate  steps 
to  prevent  significant  diversion  of  its  licit  cultivation  and  production  into 
illicit  markets  and  to  prevent  illicit  cultivation  and  production. 

The  United  States  and  India  conducted  an  intensive  dialogue  on  narcotics 
issues,  with  meetings  of  a  Joint  Working  Group  and  a  1994  visit  by  Dr. 
Lee  Brown.  With  U.S.  encouragement,  India  maintained  during  1994  a  prom- 
ising narcotics  dialogue  with  Pakistan  on  cross-border  smuggling  of  heroin 
and   precursor  chemicals,   despite   poor  bilateral   relations   in  other  areas. 

*  Over  the  past  several  years,  the  Government  of  India  (GOl)  has  taken 
steps  to  reduce  licit  opium  stockpiles  and  the  potential  for  diversion  of 
licit  opium  to  the  illicit  market.  The  total  area  licensed  for  cultivation 
was  kept  at  about  14,000  hectares  (ha)  in  the  1993/4  crop  season  and 
physical  controls  on  har\'ested  opium  were  enhanced.  In  1994,  in  the  course 
of  taking  the  first  physical  inventory  in  many  years,  it  became  clear  that 
real  stocks  on  hand  were  far  lower  (by  800  metric  tons)  than  official  inven- 
tories and  that  supplies  were  insufficient  to  fulfill  1994  contractual  require- 
ments. An  International  Narcotics  Control  Board  audit  described  the  failure 
to  have  maintained  adequate  inventory  records  as  a  violation  of  the  1961 
Single  Convention  on  Narcotics  Drugs.  No  adequate  accounting  of  several 
hundred  tons  of  the  discrepancy  between  book  stocks  and  real  stocks  has 
been  made.  New  storage  and  accounting  controls  put  into  place  in  1994 
should  reduce  potential  for  diversion  from  licit  stocks. 

To  combat  large-scale  diversion  by  growers,  the  GOI  has  slowly  increased 
minimum  qualifying  yields  (MQY)  on  licensed  growers.  MQY  was  raised 
from  40  kg  per  ha  to  43  kg/ha.  for  the  1994/5  growing  season.  An  unreleased 
GOI  crop  survey  reportedly  suggests  that  MQY  could  be  raised  by  a  substan- 
tially greater  amount.  The  United  States  raised  with  India  the  need  for 
a  scientific  crop  yield  sur\'ey  in  the  near  future  so  that  MQY  can  be  raised 
to  a  level  high  enough  to  prevent  substantial  diversion  to  the  illicit  market. 

To  cope  with  the  1994  opium  shortfall  and  rebuild  an  appropriate  reser\e 
stockpile,  the  GOI  decided  in  1994/5  to  expand  the  cultivated  area  to  about 
24.000  hectares,  but  to  improve  security  by  concentrating  production  in 
a  more  limited  region,  granting  additional  hectarage  to  farmers  with  a  historv 
of  high  yielu!..  and  delicensing  some  40.000  farmers  whose  opium  deliveries 
to  the  GOI  fell  below  the  MQY.  This  expansion  in  cultivated  area  raises 
concern  about  the  potential  for  increased  diversion. 

The  Government  of  India  cooperates  well  with  the  United  States  on  individ- 
ual cases  of  trafficking.  There  has  been  little  success,  however,  in  cracking 
jnajor  smuggling  rings,  pointing  up  a  continuing  lack  of  resources  and  persun- 
nel,  including  lack  of  intelligence-gathering  capability  and  high-level  politic;'! 
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support,  allocated  to  narcotics  enforcement.  There  were  no  seizures  of  heroin 
laboratories  in  1994.  The  United  States  has  no  specific  knowledge  of  any 
senior  GOI  officials  encouraging  or  facilitating  trafficking  or  money  launder- 
ing. Allegations  of  corruption  among  lower-level  judicial  and  law  enforce- 
ment personnel  are  widespread,  but  successful  prosecutions  rare. 

Illicit  cultivation  of  opium  is  concentrated  in  the  state  of  Jammu  and 
Kashmir,  in  remote  areas  of  Uttar  Pradesh,  and  in  other  areas  where  political 
disturbances  and  inadequate  enforcement  resources  kept  GOI  eradication 
efforts  to  a  minimum.  The  GOI  cited  bureaucratic  difficulties  in  turning 
down  a  U.S.  offer  of  partial  U.S.  funding  for  an  aerial  crop  survey  in 
1994.  Illicit  opium  production  is  estimated  to  be  in  the  range  of  80  metric 
tons  on  5.500  hectares,  vvith  reported  eradication  of  about  100  hectares. 

India  is  a  party  to  the  1988  UN  Convention  and  has  made  some  progress 
toward  precursor  chemical  control  and  law  enforcement  cooperation.  How- 
ever, India  has  not  yet  passed  asset  seizure  legislation  or  implemented 
recommendations  of  the  Financial  Action  Task  Force.  Although  India  did 
not  sign  a  bilateral  agreement  with  the  United  States  in  1994,  the  goals 
of  a  1993  agreement  aimed  at  improving  security  at  the  opium  factories 
are  being  achieved. 

India  fulfilled  the  requirement  of  FAA  Section  490(c)  to  maintain  licit 
production  and  stockpiles  at  levels  no  higher  than  consistent  with  market 
demand.  The  GOI  addressed  a  number  of  the  specific  U.S.  concerns  expressed 
in  1994  bilateral  narcotics  consultations,  which  focussed  on  better  controls 
on  licit  opium  production.  For  1994,  India's  efforts  to  impose  necessary 
controls  on  licit  opium  and  cooperation  with  DEA  and  other  endorsement 
agencies  justify  continued  certification.  In  1995,  significant  additional  steps 
will  need  to  be  taken  if  full  certification  is  to  continue.  Areas  of  outstanding 
concern  include:  quantifying  real  licit  opium  yields;  revising  MQY  to  appro- 
priate levels;  eradicating  illicit  cultivation;  taking  effective  action  against 
major  narcotics  trafficking  syndicates  and  kingpins;  and  implementing  effec- 
tive measures  on  money  laundering  and  asset  seizure. 

famaica 

Jamaica  is  both  a  major  producer  of  marijuana  and  a  flourishing  trans- 
shipment site  for  South  American  cocaine  en  route  to  the  United  States. 
The  Bahamas.  Canada  and  Europe.  There  is  scant  evidence  of  money  launder- 
ing at  this  point.  Jamaica  is  not  yet  a  party  to  the  1988  UN  Convention. 
However,  the  Government  of  Jamaica  (GOJ)  took  adequate  steps  during  1994 
to  fulfill  the  goals  and  objectives  of  both  the  Convention  and  U.S.-Jamaican 
counternarcotics  agreements. 

The  GOJ  made  progress  during  1994  in  strengthening  its  narcotics  control 
effort.  Jamaica's  Forfeiture  of  Assets  Act,  which  allows  for  criminal  but 
not  civil  forfeiture,  went  into  effect  in  August.  The  GOJ  also  amended 
its  Dangerous  Drugs  Act  to  provide  for  tougher  fines  and  longer  imprisonment 
for  drug  offenders.  The  GOJ  continued  work  on  money  laundering  control 
legislation  and  expects  to  present  it  to  Parliament  before  April  1995.  With 
the  adoption  of  money  laundering  legislation,  Jamaica  will  have  the  full 
range  of  implementing  legislation  for  the  1988  UN  Convention,  which  it 
then  intends  to  ratify.  In  1994,  the  GOJ  submitted  to  Parliament  enabling 
legislation  to  permit  Jamaican  ratification  of  the  U.S. -Jamaica  Mutual  Legal 
Assistance  Treaty,  and  the  GOJ  expects  passage  soon. 

Throughout  1994,  the  GOJ  continued  its  excellent  cooperation  on  extra- 
dition. GOJ  drug  enforcement  agencies  also  continued  to  cooperate  well 
with  the  U.S.  Drug  Enforcement  Administration  (DEA).  These  agencies  have 
recognized  the  need  to  bring  major  traffickers  to  justice  and  break  up  trafficker 
networks  and  are  taking  appropriate  steps.  Recognizing  the  necessity  of 
prompt  prosecution  and  conviction,  the  GOJ  has  begun  to  work  with  the 
USG  on  judicial  reform,  the  objectives  being  to  improve  the  flow  of  cases 
through  Jamaica's  court  system  and  obtain  more  convictions.  Although  we 
know  of  no  GOJ  prosecutions  of  officials  for  corruption  in  1994,  the  GOJ. 
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and  especially  the  Police  Commissioner,  has  attempted  to  de-politicize  the 
police  force  and  control  corruption,  largely  by  transferring  suspect  personnel. 
The  Commissioner  fully  supported  the  USG's  revocation  of  the  visas  of 
several  police  officers  suspected  of  drug  trafficking,  as  permitted  under 
U.S.  law.  The  GOJ's  major  demand  reduction  program,  a  UNDCP-funded 
project,  is  not  making  appreciable  progress  at  this  time  due  to  internal 
problems  within  the  National  Council  on  Drug  Abuse. 

During  1994,  the  GOJ  revitalized  its  marijuana  eradication  program  In 
November,  the  Jamaica  Defense  Force  (JDF).  Jamaica  Constabulary  Force 
(JCF)  and  DEA  cooperated  to  estimate  the  total  amoujit  of  illegally-grown 
marijuana.  The  JDF  and  JCF  quickly  organized  a  task  force  to  eradicate 
the  marijuana  detected  during  the  estimation  exercise.  During  1994,  the 
GOJ  eradicated  692  hectares  of  marijuana,  a  52  percent  increase  over  1993 
eradication. 

Laos 

Laos  is  not  a  party  to  the  1988  UN  Convention,  but  has  drafted  a  com- 
prehensive drug  control  program  that  commits  it  to  the  goals  of  the  Conven- 
tion. As  part  of  this  program,  the  government  has  pledged  to  become  a 
party  to  the  Convention  no  later  than  the  year  2000.  A  letter  of  agreement 
on  counternarcotics  signed  in  1989  is  the  basis  for  ongoing  drug  control 
projects  funded  by  the  USG.  These  projects  consist  of  an  alternative  crop 
development  project  and  a  law  enforcement  support  project.  In  1994,  police 
units  supported  by  the  law  enforcement  project  became  operational  and 
began  to  make  arrests.  Road  building,  dam  site  preparation  and  other  basic 
development  work  was  undertaken  in  the  crop  development  project. 

Based  on  USG  estimates,  Laos  remains  one  of  the  world's  major  producers 
of  opium,  although  production  has  been  on  a  declining  trend  since  1990. 
Due  primarily  to  weather,  opium  cuhivation  and  yield  fell  sharply  during 
the  1993/4  growing  season.  USG  estimates  for  the  1994  crop  show  a  decrease 
,  in  cultivation  of  approximately  29  percent,  from  26,040  hectares  in  1993 
to  18,520  in  1994.  Production  of  opium  gum  dropped  even  more  significantly, 
from  about  180  metric  tons  in  1993  to  only  85  metric  tons  in  1994/a 
decline  of  53  percent.  Opium  cultivation  is  not  illegal  under  existing  statutes. 

In  the  past  year,  the  Lao  government  has  moved  forward  in  its  anti- 
narcotics  efforts  through  continuation  of  both  bilateral  and  multilateral  pro- 
grams. Bilateral  agreements  signed  with  the  USG  continued  the  crop  control 
project  in  Houaphan  Province  and  the  law  enforcement  project.  An  additional 
crop  control  project  has  been  approved,  which  will  be  implemented  by 
Norwegian  Church  Aid/UNDCP.  An  active  UNDCP  program  also  operates 
an  alternative  development  program  aimed  at  opium  crop  control.  The  Lao 
special  counternarcotics  unit,  which  was  formed  as  a  result  of  the  1992 
bilateral  USG-Lao  law  enforcement  project  agreement,  is  now  functioning 
and  had  some  successes  in  1994  in  heroin  interdiction  efforts.  Lao  customs 
has  worked  closely  and  effectively  with  the  special  unit  in  several  significant 
seizures  of  illicit  drugs  and  in  follow-on  investigations. 

There  have  been  allegations  of  military  and  official  collusion  in  narcotics 
production  and  trafficking,  but  there  is  no  solid  evidence  of  official  corrup- 
tion. Lao  government  employees  receive  low  pay,  making  them  susceptible 
to  corruption  and  low-level  corruption  is  assumed  to  exist.  There  is  no 
clear  evidence  that  the  Lao  government  as  a  matter  of  policy  encourages 
or  facilitates  the  illicit  production  or  distribution  of  drugs  or  the  laundering 
of  drug  money. 

Malaysia 

Malaysia  ratified  the  1988  UN  Convention  in  1993  and  has  worked  coopera- 
tively with  the  USG,  as  well  as  taking  adequate  steps  on  its  own,  to  fulfill 
the  Convention's  goals  and  objectives.  The  USG  and  the  Government  of 
Malaysia  (GOM)  continue  strong  antinarcotics  cooperation.  Several  important 
steps  forward  in  bilateral  cooperation  were  made  this  year.  The  two  govern- 
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ments  renewed  efforts  to  collect  and  analyze  intelligence  on  international 
drug  trafficking,  and  the  Drug  Enforcement  Administration  and  the  Royal 
Malaysian  Police  restored  their  cooperative  relations.  A  bilateral  agreement 
to  assist  in  demand  reduction  programs  is  being  implemented  effectively. 
Negotiations  for  a  new  U.S.-Malaysia  extradition  treaty  are  proceeding. 

The  Government  of  Malaysia  considers  the  narcotics  problem  a  priority 
issue.  Malaysia  pursues  an  aggressive  enforcement  policy  under  one  of  the 
most  severe  drug  laws  in  the  world.  A  well-funded  counternarcotics  program 
emphasizes  both  enforcement  and  demand  reduction. 

Illicit  heroin  processing,  heroin  trafficking,  and  growing  addiction  continue 
to  be  serious  problems  in  Malaysia.  Traffickers  smuggle  heroin  base  into 
Malaysia  from  Thailand  and  Burma  and  refined  heroin  continues  to  transit 
Malaysia  en  route  to  the  United  States  and  other  Western  markets. 

During  1994.  there  were  no  notable  cases  of  corruption  involving  narcotics. 
However.  Penang.  where  Chinese  triad  gangs  control  most  narcotics  traffick- 
ing, is  still  considered  to  be  vulnerable  to  corruption  and  gang  members 
are  believed  to  be  involved  in  attempts  to  engage  law  enforcement  officials 
in  various  forms  of  corruption.  Corruption  continued  to  be  addressed  by 
law  enforcement  agencies.  The  Royal  Malaysian  Police  continued  to  take 
precautions  against  potential  corruption  by  a  careful  selection  of  officers 
for  its  anti-narcotics  unit  and  frequent  transfers  within  the  unit.  Although 
some  law  enforcement  officials  have  been  charged  with  corruption  in  the 
past,  there  has  been  no  evidence  of  corruption  among  senior  officials. 

Despite  severe  legal  penalties  for  both  drug  use  and  trafficking,  drug 
trafficking  remains  a  major  problem.  Illicit  narcotics  generally  continue  to 
be  available  at  stable  prices  for  the  local  addict  population. 

There  is  no  evidence  that  Malaysia  is  a  significant  center  for  money 
laundering  now,  but  the  Malaysian  government  is  concerned  that  a  new 
offshore  financial  center  may  be  vulnerable  to  money  laundering  activities 
and  is  looking  for  ways  to  head  off  this  threat. 

Mexico 

The  United  States  Government  and  the  Government  of  Mexico  (GOM) 
maintained  close  counternarcotics  cooperation  in  1994,  the  final  year  of 
the  Salinas  administration,  in  keeping  with  the  commitments  of  the  bilateral 
agreement  on  cooperation  in  combatting  narcotics  trafficking  and  drug  de- 
pendency {Chiles  Amendment  Agreement).  Mexico  continued  its  multi-fac- 
eted national  campaign  against  production,  trafficking  and  abuse  of  illegal 
drugs,  meeting  many  of  the  goals  and  objectives  of  the  1988  UN  Convention. 
However,  the  results  of  this  campaign  were  mixed,  with  cocaine  seizures 
falling  to  the  lowest  level  of  Salinas'  tenure  (about  21  mt)  and  few  major 
traffickers  arrested  and  prosecuted.  Narco-corruption  remains  a  serious  im- 
pediment to  effective  drug  law  enforcement.  Eradication  of  opium  poppy 
and  cannabis  also  declined  substantially.  One  factor  causing  the  decline 
may  have  been  the  diversion  of  military  personnel  and  resources  to  handle 
the  political  uprising  in  the  state  of  Chiapas.  On  the  positive  side,  heroin 
seizures  increased  to  about  300  kilograms,  more  than  the  previous  five 
years  combined.  Seizures  of  precursor  and  essential  chemicals  and  destruc- 
tion of  clandestine  laboratories  likewise  increased.  Money  laundering,  par- 
ticularly the  large-scale  conversion  of  cash  from  the  United  States,  remains 
a  major  problem  in  Mexico,  which  the  GOM  has  not  yet  effectively  curbed. 

The  decline  in  cocaine  seizures  was  due  to  a  number  of  factors.  Much 
of  the  Mexican  Attorney  General's  Office  was  devoted  to  investigating  the 
assassinations  of  the  leading  Presidential  candidate  and  the  Secretary  General 
of  the  ruling  PRI  party.  Also,  to  avoid  detection  by  U.S.  and  Mexican 
air  interdiction  systems,  traffickers  increased  the  use  of  fast  moving  cargo 
jets,  each  transporting  huge  quantities  of  cocaine  into  Mexico.  Only  one 
of  these  aircraft  was  seized;  the  U.S.  and  Mexican  governments  are  sharing 
intelligence  and  upgrading  equipment  to  address  this  situation. 


Despite  commendable  efforts  by  the  Salinas  administration  to  tackle  en- 
demic corruption  with  the  Mexican  police  and  judicial  systems,  including 
hundreds  of  dismissals  and  numerous  prosecutions,  the  measures  taken 
did  not  turn  the  tide.  Anti-corruption  actions,  as  well  as  efforts  to  build 
strong  anti-drug  institutions,  were  undermined  by  narco-infiuence  (and 
money)  and  frequent  personnel  turnovers,  especially  in  1994. 

The  actions  taken  by  newly-inaugurated  President  Ernesto  Zedillo  are 
encouraging.  Zedillo  stated  publicly  that  narcotrafficking  presented  the  single 
greatest  threat  to  the  national  security  of  Mexico.  Within  a  few  weeks  of 
taking  office,  he  promulgated  a  sweeping  judicial  reform  package,  which 
was  overu'helmingly  approved  by  the  Mexican  Congress.  The  Zedillo  admin- 
istration has  also  pledged  to  pursue  institutional  reform  of  Mexican  law 
enforcement  agencies  to  counter  official  corruption  and  to  strengthen  legal 
controls  over  money  laundering  and  precursor  chemicals. 

Panama 

Panama  is  a  major  money  laundering  center,  a  producer  of  coca  leaf, 
and  a  transit  point  for  cocaine  destined  for  the  United  States. 

For  most  of  1994,  Panama  was  preoccupied  by  election  year  politics 
and  the  transition  of  administration  from  President  Endara  to  President 
Perez  Balladares.  Nonetheless,  there  were  significant  policy  and  legislative 
initiatives  on  the  counternarcotics  front. 

Two  important  counternarcotics  achievements  were  enacted  by  the  Endara 
administration  before  it  left  office:  the  establishment  of  cross-border  currency 
controls  and  the  passage  of  Law  13  which  expanded  the  Government  of 
Panama's  (GOP)  ability  to  investigate  and  prosecute  narcotics-related  crime. 

Since  taking  office  in  September  1994.  the  administration  of  Perez 
Balladares  acknowledged  that  narcotrafficking  and  narcotics-related  money 
laundering  threaten  Panama's  political  and  economic  stability.  In  an  effort 
to  prevent  abuse  of  incorporation  laws,  the  new  President  issued  a  decree 
maridating  attorneys  to  follow  "know-your-customer"  practices.  He  then  es- 
tablished a  special  commission  to  develop  money  laundering  controls.  The 
resulting  policy  statement  prescribed  a  number  of  far-reaching  changes.  For 
example,  it  criminalized  drug-related  money  laundering,  mandated  sus- 
picious transaction  reporting,  and  extended  cash  transaction  reporting  obliga- 
tions to  non-financial  institutions.  Moreover.  Panama's  new  controls  include 
.strengthening  the  regulatory  authority  of  the  National  Banking  Commission 
and  developing  a  financial  analysis  center,  an  investigations  unit,  and  a 
prosecutor's  office  to  develop  cases  of  financial  crime. 

Panama  was  generally  successful  in  meeting  the  goals  and  objectives  of 
the  1988  UN  Convention  and  bilateral  counternarcotics  agreements  with 
the  United  States.  The  GOP's  aggressive  eradication  efforts  continued,  and 
interdiction  operations  showed  a  marked  improvement.  To  combat  money 
laundering  and  corruption,  tite  administration  of  Perez  Ballardares  moved 
rapidly  on  the  policy  front  but  was  unable  to  begin  implementation  of 
controls  before  the  end  of  the  year.  Several  middle-  and  low-level  officials 
were  investigated  for  corruption  and,  in  a  few  cases,  dismissed.  The  GOP 
does  not,  as  a  matter  of  policy  or  practice,  encourage  or  facilitate  illicit 
narcotics  distribution,  corruption,  or  laundering  of  drug  proceeds. 

In  1994,  Panama  developed  a  framework  on  which  it  can  wage  a  campaign 
against  trafllckers  and  money  launderers.  In  1995,  the  measure  of  the  GOP's 
counternarcotics  programs  will  he  the  degree  to  which  it  builds  upon  that 
framework  by  implementing  controls,  seizing  assets,  and  prosecuting  offend- 
ers. 

I'aiwan 

Cihanging  drug  trafficking  patterns  in  East  Asia  have  created  a  fjrowing 
heroin  trafficking  problem  in  Taiwan.  Domestic  demand  for  heroin  has  risen 
sharply,  and  Taiwan  has  also  emerged  as  an  important  center  for  the  trans- 
shipment of  heroin.  Over  the  past  three  or  four  years,  Taiwan  authorities 
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have  made  drug  enforcement  a  priority  and  heroin  seizures  have  risen  sharp- 
ly, climbing  to  over  one  metric  ton  in  1993. 

Taiwan  is  not  a  party  to  the  1988  UN  Convention,  but  the  vigorous 
drug  enforcement  campaign  mounted  by  the  Taiwan  authorities  demonstrates 
substantial  progress  toward  meeting  some  of  the  goals  of  the  Convention, 
and  shows  Taiwan  is  taking  adequate  steps  on  its  own  to  address  the 
problem  of  heroin  trafficking.  However,  legislation  and  agreements  do  not 
yet  exist  to  implement  the  provisions  of  the  Convention  regarding  asset 
forfeiture,  controlled  delivery,  extradition,  mutual  legal  assistance  and  illicit 
traffic  by  sea.  Taiwan  authorities  have  expressed  an  interest  in  developing 
agreements  in  some  of  these  areas.  There  were  no  reported  incidents  of 
police  corruption  involving  drugs.  There  is  no  evidence  of  senior  Taiwan 
officials  being  involved  with  the  illegal  drug  trade. 

Working  cooperation  between  the  Drug  Enforcement  Administration  and 
both  the  Taiwan  National  Police  and  the  Ministry  of  Justice  Investigation 
Bureau  has  been  good.  Efforts  are  being  made  to  enhance  enforcement  co- 
operation and  Taiwan  authorities  have  expressed  interest  in  entering  into 
a  bilateral  counternarcotics  agreement  under  the  auspices  of  the  Taipei  Eco- 
nomic and  Cultural  Representative  Office  in  the  United  States  and  the  Amer- 
ican Institute  in  Taiwan. 

Thailand 

Thailand  is  the  main  transit  route  for  the  illicit  drug  production  from 
the  Golden  Triangle.  Successful  eradication  and  development  efforts  have 
reduced  opium  cultivation  far  below  the  amounts  grown  in  the  neighboring 
countries  of  Burma  and  Laos.  Due  to  the  efforts  of  the  Thai  Government 
authorities,  1994  cultivation  of  illicit  opium  was  only  2,110  hectares,  yielding 
17  metric  tons  of  opium. 

Drug  enforcement  cooperation  is  very  good  and  improved  even  further 
in  1994.  In  a  precedent-setting  cooperative  law  enforcement  operation,  the 
Royal  Thai  government  in  November  1994  arrested  ten  major  traffickers 
under  indictment  in  the  United  States  who  form  part  of  drug  lord  Khun 
Sa's  Shan  United  Army  (SUA)  infrastructure  and  proceedings  to  extradite 
the  fugitives  to  the  United  States  are  now  pending  in  Thai  courts.  During 
1994,  Thailand  also  took  action  to  close  off  its  northern  border,  reducing 
the  flow  of  supplies  and  other  logistical  support  to  the  SUA  in  Burma. 
Efforts  continue  to  enhance  judicial  cooperation  and  the  Thai  Cabinet  has 
just  moved  to  permit  the  courts  to  consider  the  extradition  of  a  former 
Thai  Member  of  Parliament  under  indictment  in  the  United  States  on  large- 
scale  marijuana  smuggling  charges. 

Thailand  is  a  leader  in  regional  drug  control  programs  and  shares  its 
expertise  through  agreements  with  neighboring  countries  and  the  United 
Nations  and  through  training  and  cooperative  enforcement  activities. 

Thailand  remains  vulnerable  to  money  laundering  due  to  the  relatively 
low  level  of  sophistication  of  the  Thai  banking  system  and  the  presence 
of  an  active  quasi-legal  non-bank  financial  system.  Thailand  is  now  in  the 
process  of  drafting  money  laundering  legislation.  Drug-related  corruption 
of  some  politicians  and  police  officials  remains  a  problem. 

A  bilateral  agreement  with  the  United  States  supports  law  enforcement 
cooperation  and  crop  control,  including  eradication  of  opium  poppies  and 
Thailand  has  performed  well  under  that  agreement.  Thailand  is  not  a  party 
to  the  1988  UN  Convention,  but  is  a  party  to  the  1961  Single  Convention 
on  Narcotic  Drugs,  its  1972  Protocol-,  and  the  1971  Convention  on  Psycho- 
tropic Substances.  » 

Venezuela 

Venezuela  is  a  major  drug  transit  country.  Traffickers  ship  an  estimated 
100-200  metric  tons  (mt)  of  cocaine  annually  through  Venezuela.  Precursor 
and  essential  chemical  trafficking  and  money  laundering  are  also  serious 
problems  in  Venezuela.  The  Venezuelan  judiciary's  marginal  ability  to  resist 


the  cfKTupdve  influence  of  traffickers  has  hampered  counternarcotics  efforts 
in  that  country. 

Venezuela  has  taken  adequate  steps  to  meet  the  goals  and  objectives 
of  the  1988  UN  Convention,  to  which  it  is  a  party,  especially  in  its  vigorous 
response  to  illicit  crop  cultivation.  Venezuela  quickly  eradicated  in  1994, 
vvith  use  assistance,  over  1,000  hectares  of  coca  and  opium  poppy  cultiva- 
tion in  Zulia  state  near  its  western  border  with  Colombia.  The  government 
generally  meets  the  goals  of  bilateral  counternarcotics  agreements  with  the 
USG.  In  addition,  the  Venezuela-Colombia  border  agreement  to  keep  Ven- 
ezuela free  of  narcotics  traffickers  and  the  successful  eradication  effort  indi- 
cates serious  Government  of  Venezuela  (GOV)  interest  in  preventing  traffick- 
ers from  making  incursions  into  Venezuela. 

Seizures  of  cocaine  increased  in  1994  to  5.0  mt,  indicating  both  more 
trafficker  use  of  Venezuela  and  better  interdiction  of  cocaine  by  Venezuelan 
counternarcotics  forces.  Venezuela's  bilateral  agreement  with  the  United 
States  to  conduct  counternarcotics  air  interdiction  operations  reflects  invig- 
orated cooperation  on  strategic  initiatives. 

In  1994,  the  Guardia  Nacional  (GN)  seized  5.0  mt  of  cocaine  and  15 
kilograms  (kg)  of  heroin.  Howevw,  the  recent  arrests  of  two  GN  members 
for  trafficking  250  kg  of  cocaine  through  Maiquetia  Airport  evinces  corruption 
problems  at  lower  levels  in  the  organization.  The  GN  quickly  removed 
the  two  soldiers  and  began  an  investigation  of  the  unit. 

Although  President  Caldera  has  spoken  out  strongly  against  narco-corrup- 
tion.  most  recently  at  the  December  Summit  of  the  Americas,  corruption 
in  Venezuela  remains  a  serious  problem.  A  convicted  trafficker.  Larry  Tovar 
Acuna.  fled  to  Colombia  after  fraudulently  obtaining  a  pardon,  and  the 
Venezuelan  government  made  an  extradition  request  to  Colombia  for  Tovar. 
In  addition,  a  corrupt  judge  released  members  of  the  Sinforoso  Caballero 
money  laundering  organization.  The  Venezuelan  Supreme  Court  reopened 
the  case  and  investigated  the  judge. 

Venezuela  has  not  yet  approved  its  draft  national  counternarcotics  strategy 
and  has  not  begun  to  control  precursor  and  essential  chemicals.  With  more 
attention  frtjm  President  Caldera.  Venezuela's  compliance  with  bilateral 
agreements  on  chemical  control  and  money  laundering  measures  should 
improve. 

Vietnam 

The  Socialist  Republic  of  Vietnam  has  a  significant  opiate  abuse  problem 
and  is  emerging  as  a  location  for  drug  trafficking.  Illicit  opium  production 
exceeded  1.000  hectares,  but  the  precise  extent  of  cultivation  remains  unclear. 
Estimates  have  ranged  as  high  as  14.000  hectares  during  the  1992/3  growing 
season.  The  government  is  undertaking  a  serious  eradication  effort  and  has 
pledged  to  eliminate  opium  cultivation,  which  exists  primarily  in  relatively 
inaccessible  regions  of  the  north. 

Opiate  addiction  in  urban  areas  is  a  serious  problem.  The  government, 
with  the  aid  of  the  United  Nations  International  Drug  Control  Program 
(UNT)CP),  is  formulating  a  drug  control  plan  to  combat  both  production 
and  consumption  in  Vietnam.  Economic  reforms  and  the  growing  overall 
volume  of  the  Southeast  Asian  heroin  trade  have  made  Vietnam  an  emerging 
transit  point  for  heroin  destined  for  Taiwan,  the  United  States  and  other 
locations. 

Corruption  is  a  complicating  factor  in  domestic  enforcement  efforts,  but 
there  is  no  evidence  that  the  government  tolerates,  condones  or  profits 
from  drug  trafficking  activity. 

The  government  is  not  a  party  to  the  1988  UN  Convention,  but  is  develop- 
ing a  program  to  work  toward  fulfillment  of  the  goals  and  objectives  of 
the  Convention.  This  program  is  embodied  in  the  drug  control  plan  being 
drafted  with  the  assistance  of  UNDCP.  In  coordination  with  UNDCP,  the 
government  is  drafting  legislation  that  meets  the  goals  of  the  Convention. 
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There  is  no  bilateral  countemarcotics  agreement  between  the  United  States 
and  Vietnam.  However,  informal  discussions  have  begun  between  representa- 
tives of  the  Socialist  Republic  of  Vietnam  and  the  USG  about  countemarcotics 
cooperation  and  the  Vietnamese  response  has  been  positive. 

VITAL  NATIONAL  INTERESTS  JUSTIFICATION 

Bolivia 

Bolivia  is  the  world's  second  largest  producer  of  coca  leaf  after  Peru 
and  the  second  largest  producer  of  cocaine  after  Colombia.  Most  of  the 
cocaine  refined  from  Bolivian  coca  leaf  is  consumed  in  the  United  States. 

Bolivia  was  highly  successful  in  countemarcotics  law  enforcement  oper- 
ations during  1994.  The  Government  of  Bolivia  (GOB)  conducted  four  major 
operations  designed  to  block  trafficker  movements,  seized  two  large  cocaine 
HCl  laboratories,  and  arrested  major  traffickers  with  links  to  the  Medellin 
drug  mafia.  GOB  forces  foiled  Colombian  traffickers  and  their  Bolivian  accom- 
plices attempting  a  prison  break  at  a  maximum  security  facility  and  arrested 
the  prison  warden  for  complicity  in  the  plot.  Throughout  1994,  the  GOB 
continued  its  probe  of  alleged  trafficker  ties  to  former  President  Jaime  Paz 
Zamora  and  members  of  his  Movement  of  the  Left  (MIR)  political  party. 
In  June,  the  Bolivian  Congress  removed  two  Supreme  Court  justices  for 
corruption. 

President  Sanchez  de  Lozada  is  seeking  to  develop  a  strategy  to  eliminate 
illegal  coca  from  the  country  without  the  use  of  measures  he  considers 
to  be  divisive,  such  as  forced  eradication.  In  1994,  however,  the  GOB  made 
no  measurable  progress  toward  creating  a  plan  to  carry  out  this  strategy. 

In  February  1994,  the  GOB  briefly  undertook  a  campaign  of  forced  eradi- 
cation which  resulted  in  a  violent  reaction  by  coca  growers.  Voluntary, 
compensated  eradication  dropped  off  sharply  and  new  plantings  increased, 
resulting  in  a  net  increase  in  the  area  of  coca  under  cuhivation. 

The  Sanchez  de  Lozada  administration  has  supported  USG  efforts  to  extra- 
dite drug  traffickers,  but  such  efforts  stalled  in  the  Bolivian  Supreme  Court 
in  1994.  In  early  1995,  however,  prominent  trafficker  Jose  Faustino  Rico 
Toro  was  declared  extraditable.  Thirty-five  other  extradition  requests  by 
the  United  States  are  pending  with  Bolivia.  The  GOB  has  declined  to  sign 
an  extradition  treaty  negotiated  in  1990,  but  in  early  1995,  the  Sanchez 
de  Lozada  administration  proposed  a  new  draft  treaty,  which  USG  officials 
are  reviewing. 

It  is  in  the  vital  national  interests  of  the  United  States  to  maintain  and 
increase  the  level  of  cooperation  with  Bolivia,  the  world's  second  largest 
coca  and  cocaine  producer.  Denial  of  certification  would  likely  terminate 
much  of  Bolivia's  multilateral  development  bank  assistance,  which  would 
have  an  extremely  harmful  effect  on  the  Bolivian  economy.  It  would  reduce 
significantly  the  resources  available  to  the  GOB  to  combat  narcotics  trafficking 
and  would  foster  conditions  in  which  more  Bolivians  would  be  driven 
to  engage  in  illicit  coca  cultivation  and  trafficking. 

Because  the  World  Bank  and  Inter-American  Development  Bank  are  Boliv- 
ian's largest  aid  donors,  USG  opposition  to  loans  to  Bolivia  by  those  institu- 
tions would  result  in  strident  calls  within  Bolivia  for  the  GOB  to  cease 
its  countemarcotics  cooperation  with  the  USG.  Economic  instability  could 
lead  to  a  loss  of  confidence  throughout  the  country  and  thereby  serve  to 
undermine  Bolivia's  still-fledging  democratic  institutions.  Should  Bolivia's 
current  democratically-elected  government  be  followed  by  an  authoritarian 
regime,  narcotraffickers  might  gain  a  strong  foothold,  as  they  did  in  the 
corrupt  dictatorships  of  the  early  1980's.  Preserving  and  promoting  democ- 
racy in  Bolivia  is  in  the  U.S.  national  interest  of  enhancing  democracy 
throughout  the  Western  Hemisphere. 

In  1994,  although  the  GOB's  efforts  and  cooperation  with  the  USG  on 
interdiction  and  on  broader  political  issues  were  substantial,  its  overall 
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countemarcotics  efforts  were  not  adequate  to  meet  the  goals  and  objectives 
of  the  1988  UN  Convention.  Nevertheless,  the  risks  posed  to  vital  U.S. 
national  interests  from  the  possible  consequences  of  terminating  U.S.  assist- 
ance, as  noted  above,  greatly  outweigh  the  risks  posed  by  the  lack  of  complete 
GOB  cooperation  on  countemarcotics.  With  recent  positive  signs  of  action 
from  the  GOB,  the  USG  will  enter  into  further  discussions  to  secure  commit- 
ments for  action  in  key  areas. 

Colombia 

In  1994,  Colombia  remained  the  world's  largest  supplier  of  cocaine  and 
the  source  of  virtually  all  the  cocaine  imported  into  the  United  States. 
There  are  currently  more  than  111,000  acres  (45,000  hectares)  of  coca  being 
cultivated,  a  13.3  percent  increase  over  1993  and,  if  such  cultivation  is 
not  contained  and  crops  are  not  eradicated,  Colombia  could  soon  surpass 
Bolivia  as  the  second  largest  source  of  coca  after  Pern.  Colombia  is  also 
a  significant  supplier  of  heroin  and  one  of  the  largest  cultivators  of  opium 
poppy  in  the  world,  along  with  Burma,  Afghanistan  and  Laos.  Recent  data 
indicate  that  after  having  been  suppressed  over  the  last  few  years,  Colombia's 
marijuana  cultivation  and  export  to  the  United  States  is  again  increasing. 
The  expected  diminution  in  the  movement  and  flow  of  narcotics  originating 
in  Colombia  as  a  result  of  the  destruction  of  the  Medellin  syndicate  in 
1993  did  not  materialize.  It  is  apparent  that  the  removal  of  Pablo  Escobar 
and  his  drug  empire  from  the  Colombia  narcotics  scene  only  benefited 
the  now-dominant  syndicate  headquartered  in  the  city  of  Cali. 

During  1994,  the  USG  and  the  Government  of  Colombia  (GOC)  collaborated 
on  a  number  of  fronts  against  the  scourge  of  narcotics  trafficking  in  both 
countries.  The  GOC  had  some  successes.  GOC  performance  on  a  number 
of  critical  issues,  however,  was  inadequate.  Among  the  successes  attained 
by  the  GOC  were  ratification  of  the  1988  UN  Convention  which  entered 
into  force  for  Colombia  in  September  1994,  the  legalization  of  the  herbicide 
glyphosate-for  use  against  coca  cultivation,  the  defeat  of  a  bill  in  Congress 
supported  by  narco-traffickers  that  would  have  diluted  the  existing  illicit 
enrichment  law,  the  indictment  of  Miguel  Rodriguez  Orejuela,  and  an  aerial 
eradication  campaign  against  illicit  cultivation,  which  the  GOC  has  pressed 
in  the  face  of  large-scale  protests  by  the  cultivators.  Colombia  remains  the 
only  producer  of  coca  currently  permitting  aerial  eradication  of  illegal  crops. 

Individual  police  and  other  officials  operating  at  the  ground  level  show 
considerable  determination  to  bring  narcotics  traffickers  to  justice.  Sporadic 
and  ambivalent  support  by  some  quarters  of  the  Colombian  political  establish- 
ment prevents  significant  damage  to  the  Colombian  drug  syndicates.  In 
1994,  the  GOC  took  no  legislative  steps  to  reverse  the  1993  revision  of 
the  criminal  procedures  code  which  made  it  more  difficult  to  bring  mid- 
level  and  senior  syndicate  heads  to  justice.  As  a  result,  following  the  trend 
set  in  1993,  there  were  no  arrests,  incarcerations,  or  fines  imposed  on 
such  traffickers.  In  addition,  a  number  of  previously  convicted  traffickers 
were  able  to  benefit  from  significant  reductions  in  their  sentences  pursuant 
to  Colombia's  woefully  lenient  sentencing  laws.  The  GOC's  inability  to  pro- 
tect and  use  information  provided  to  them  by  the  U.S.  Justice  Department 
has  made  impossible  a  full  resumption  of  our  previous  law  enforcement 
evidence-sharing  relationship.  The  GOC  has  been  informed  that  evidence 
obtained  in  the  United  States  will  not  be  provided  for  any  new  criminal 
cases  pending  a  successful  resolution  of  old  cases  for  which  we  have  provided 
evidence. 

In  1994,  total  drug  seizures  through  interdiction  efforts  were  above  those 
of  1993  but  did  not  reach  the  levels  accomplished  in  1991  (86.35  mt) 
as  the  USG  had  recommended  to  the  GOC.  Performance  on  eradication 
has  improved,  but  results  to  date  have  not  met  expectations.  Even  with 
increased  USG-provided  air  and  herbicide  assets,  the  amount  of  opium  poppy 
eradicated  was  almost  50  percent  less  than  in  1993.  As  for  coca  the  numbers 
are  impressive  (4,500+  hectares  vs.  793  ha  in  1993).  They  might  have  been 
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greater  had  not  local  grower  protests  temporarily  brought  the  program  to 
a  near  halt  m  December.  *-    o 

In  excess  of  15.000  active  criminal  corruption  investigations  have  been 
med  by  the  Attorney  General  against  government  officials,  including  21 
Colombian  members  of  Congress.  In  1994,  there  were  no  senior  government 
ofticials  mdicted  for  corruption.  Although  Colombia  and  the  United  States 
m  1980  signed  a  Mutual  Legal  Assistance  Treaty,  Colombia  has  failed  to 
ratify  the  treaty  and  it  has  not  entered  into  force.  The  Colombian  Congress 
did  not  pass  bills  introduced  by  the  Samper  administration  to  counter  monev 
laundenng  activities  and  asset  retention  by  illegal  enterprises  and  those 
who  participate  in  them.  There  was  insufficient  progress  to  detect  and 
remove  those  corrupt  officials  primarily  involved  in  countemarcotics  efforts 
There  continues  to  be  a  problem  with  drug  syndicate  control  of  sovereign 
territory,  such  as  San  Andres  Island. 

The  performance  of  two  successive  governments  of  Colombia  during  1994 
on  the  countemarcotics  front  did  not  meet  the  expectations  agreed  upon 
between  our  governments  in  numerous  official  and  non-official  meetings 
on  tne  subject.  Certain  performance  criteria  were  set  out  with  the  GOC 
in  order  to  advance  our  joint  commitments  to  this  problem.  Despite  a  national 
election  and  promises  by  the  new  government.  Colombia  did  not  meet 
these  performance  criteria  nor  did  it  take  adequate  steps  on  its  own  to 
SooIT^tkM!  '^o^Pliance  with  the  goals  and  objectives  established  by  the 
1988  UN  Convention.  As  a  result,  the  activities  of  the  Colombian  drug 
syndicates  continue  to  ensure  that  the  flow  of  cocaine,  heroin  and  marijuana 
from  Colombia  to  the  United  States  remains  undiminished. 

There  was  a  demonstrable  absence  of  support  by  some  quarters  of  the 
political  establishment  to  buttress  the  gains  achieved  by  GOC  institutions 
operating  at  the  ground  level.  There  were  no  efforts  made  in  the  areas 
ot  judicial  reform,  capture  and  incarceration  of  syndicate  heads,  or  the 
fi^"8*^^"\"8  of  executive  institutions  to  counter  the  successful  efforts  of 
he  trafficking  syndicates.  Lack  of  action  by  the  Congress  on  GOC-introduced 
legislation  also  remains  a  problem. 

Vital  U.S.  national  interests  would  be  at  risk  if  we  were  to  deny  Columbia 
certihcation.  As  Colombia  is  the  primary  source  of  cocaine  to  the  United 
States,  continued  cooperation  with  the  GOC  is  very  important  to  this  country 
A  vital  national  interest  certification  will  ensure  that  USG  policy  and  assist- 
ance remain  focused  on  developing  more  effective  Colombian  anti-drug  ef- 
forts, while  acknowledging  that  GOC  actions  to  date  have  not  had  the 
desired  impact  on  the  flow  of  illegal  narcotics  to  the  United  States.  Further 
such  a  certification  allows  the  United  States  to  continue  working  closely 
with  Colombia  on  the  other  important  issues  on  our  bilateral  agendaf  promot- 
ing human  rights,  advancing  free  trade,  and  cooperating  in  international 

If  Colombia  were  not  certified,  the  USG  would  be  required  to  vote  against 
multilateral  development  lending.  Termination  of  such  assistance  would 
.^•1  K?  ^^'^^vf'^^^^  °"  ^t^  Colombian  economy,  reducing  the  resources 
available  to  the  GOC  to  combat  narcotics  trafficking  and  fostering  conditions 
in  which  more  Colombians  would  be  encouraged  to  engage  in  illicit  coca 
cultivation  and  trafficking.  Moreover.  Colombia  would  find  it  more  difficult 
to  get  international  donors  to  help  fund  its  projected  alternative  development 
scherne.  Columbia  s  planned  purchase  of  a  U.S.  radar  system  using  Export- 
Import  Bank  financing  would  be  cancelled,  further  reducing  Colombia's 
mterdiction  capabilities. 

While  the  GOC  needs  to  do  more  in  its  efforts  against  drugs,  the  decrease 
m  narcotics  cooperation  that  would  likely  attend  denial  of  certification 
wou  d  result  in  even  more  narcotics  entering  this  country.  Decertification 
would  result  m  strident  nationalistic  calls  on  the  GOC  to  cease  its  CN 
cooperation  with  the  USG.  In  short,  the  risks  associated  with  denying  certifi- 
cation to  Colombia  are  greater  than  the  risks  associated  with  Colombia's 
tailure  m  the  last  year  to  cooperate  fully  with  the  United  States,  or  to 


take  adequate  steps  on  its  own,  to  combat  narcotics.  Continued  cooperation 
with  the  GOC  will  serve  our  drug  control  interests.  Contrary  to  our  national 
interests,  the  net  result  of  decertification  would  be  an  increase  in  the  flow 
of  narcotics  fi-om  Colombia  to  the  United  States  and  in  the  number  of 
deaths  among  American  drug  victims. 

Lebanon 

Lebanon  remained  a  major  nexus  for  narcotics  production  and  trafficking 
in  1994.  Lebanese  success  in  dramatically  redudng  the  cultivation  of  both 
opium  and  cannabis  in  1994  was  offset  by  the  continued  processing  of 
imported  narcotics.  Lebanese  production  facilities  maintained  pre-eradication 
levels  of  output.  The  Syrians  have  been  cooperative  in  facilitating  some 
advances  in  the  Lebanese  countemarcotics  effort.  However,  no  processing 
laboratories  in  Lebanon  were  dismantled  in  1994  and  the  number  of  heroin 
and  cocaine  laboratories  increased  significantly.  The  volume  of  raw  opium 
and  cocaine  flowing  into  Lebanon  for  processing  and  reexport  offset  the 
decreased  volume  of  opium  and  cannabis  cultivated  in  the  Biqa'  Valley. 

In  addition  to  significant  successful  eradication  efforts,  positive  develop- 
ments in  Lebanon  during  1994  include  the  lifting  of  immunity  to  permit 
prosecution  of  a  legislator  alleged  to  be  cormpt,  and  the  initiation  of  investiga- 
tions of  other  public  figures.  There  was  also  a  marked  increase  in  the 
number  of  small  seizures  and  arrests  reported  in  Lebanon,  a  major  seizure 
of  cocaine  base  in  the  port  of  Beimt  was  recorded,  and  a  major  importer 
of  pharmaceuticals  was  also  arrested  on  suspicion  of  diverting  chemicals 
to  illicit  laboratories. 

■  Although  Lebanon  has  signalled  its  intent  to  accede,  it  is  not  yet  a  party 
to  the  1988  UN  Convention  and  has  not  met  some  of  the  goals  and  objectives 
of  the  Convention.  Lebanon  does  not  have  a  bilateral  narcotics  agreement 
with  the  United  States. 

The  threat  posed  to  the  United  States  by  drug  trafficking  and  processing 
in  Lebanon  remains  real.  However,  Lebanon's  inability  to  confront  in  a 
wholly  successful  manner  the  narcotics  threat,  or  to  cooperate  fully  with 
the  United  States  reflects,  in  part,  the  weakness  of  its  institutions  and 
regional  political  dynamics.  Moreover,  the  stability,  peace,  and  economic 
development  of  Lebanon  are  important  to  the  stability  of  the  Middle  East 
region.  The  United  States'  vital  national  interests  in  continuing  assistance 
to  Lebanon  and  in  furthering  regional  stability  outweigh  the  threat  posed 
by  drug  trafficking  through  Lebanon  to  the  United  States. 

Pakistan 

Pakistan  is  both  a  producer  and  an  important  transit  country  for  opiates 
destined  for  international  drug  markets.  Laboratories  in  Pakistan's  Northwest 
Frontier  Province  process  opium  grown  there  and  in  neighboring  Afghanistan. 
The  USG  estimates  that  about  one-tenth  of  heroin  consumed  in  the  United 
States  originates  in  Southwest  Asia,  much  of  it  produced  in  the  illegal 
labs  in  Pakistan.  During  the  1993-94  crop  year.  Pakistan  produced  about 
160  metric  tons  of  opium  from  about  7.300  hectares  of  poppy. 

Despite  limited  progress  in  some  areas,  in  1994  the  Government  of  Pakistan 
laid  the  foundation  for  significant  progress  in  early  1995. 

The  GOP  extended,  by  decree,  the  1930  Narcotics  Law  to  the  tribal  areas, 
increased  significantly  seizures  of  opium  and  heroin,  increased  financial 
resources  devoted  to  combatting  illicit  narcotics  processing  and  trade,  and 
in  several  meetings  with  Government  of  India  officials  agreed  to  expand 
countemarcotics  cooperation.  It  also  initiated  twelve  new  asset  seizure  cases 
in  1994  and  used  the  media  to  alert  the  public  to  the  GOP  countemarcotics 
efforts  and  the  dangers  of  narcotics. 

There  was  limited  progress  in  other  areas.  Despite  the  GOP  extension 
of  the  1930  Narcotics  Law  to  the  frontier  areas,  few  major  drug  traffickers 
were  arrested  or  prosecuted  during  calendar  year  1994.  None  of  the  new 
asset  seizure  cases  has  been  prosecuted.  Pakistan  marginally  extended  the 
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opium  cultivation  ban  while  eradication  equaled  only  1993's  total  eradi- 
cation. Poppy  cultivation  was  up  16  percent  in  1994,  although  the  overall 
level  of  cultivation  has  remained  more  or  less  constant  over  the  last  five 
years. 

By  year  end.  Pakistan  had  drafted  and  vetted  legislation  to  bring  Pakistani 
law  into  conformance  with  the  1988  UN  Convention,  to  which  Pakistan 
is  a  party,  and  to  prevent  drug  money  laundering.  President  Leghari  promul- 
gated the  legislative  package  as  a  temporary  decree  January  9,  effective 
for  120  days  after  disagreements  in  the  cabinet  precluded  submission  to 
the  National  Assembly.  Legislative  action  will  be  required  to  make  it  perma- 
nent. Politically  difficult  efforts  to  curb  corruption  in  GOP  law  enforcement 
agencies  and  the  courts  have  been  modest. 

Building  on  the  foundation  laid  in  1994,  Pakistan  intensified  its  anti- 
narcotics  efforts  in  1995.  The  government  began  an  eradication  campaign 
in  Bajaur  Agency  in  January  1995  and  created  a  demand  reduction  office. 
It  also  announced  on  January  25  that  it  had  frozen  $68  million  in  assets 
of  narcotics  traffickers.  In  a  late  January  raid  on  a  drug  warehouse  in  the 
Northwest  Frontier  Province,  132  metric  tons  of  drugs,  primarily  hashish, 
were  seized.  Recently,  the  GOP  indicated  a  willingness  to  proceed  expedi- 
tiously on  outstanding  extradition  requests.  Pakistan  recently  expanded  the 
poppy  ban  in  the  NWFP. 

Vital  U.S-.  national  interests  could  be  damaged  if  Pakistan  were  to  be 
denied  certification.  Pakistan  is  a  strategically-located,  moderate  Islamic  state 
with  a  nuclear  weapons  capability.  Pakistan  has  provided  troops  for  UN 
peacekeeping  operations,  most  recently  in  Bosnia  and  Somalia,  and  has 
cooperated  in  the  international  fight  against  terrorists.  The  Government  of 
Pakistan  has  also  used  its  moderating  influence  with  other  Islamic  countries. 
Decertification  would  be  viewed  in  Pakistan  as  abandonment  of  a  loyal 
ally  and  would  endanger  U.S. /Pakistani  dialogue  and  cooperation  on  these 
vital  issues.  If  could  also  undermine  Pakistan's  ongoing  efforts  to  address 
the  drug  problem,  including  cooperation  by  Pakistani  anti-narcotics  forces 
with  DEA  and  the  embassy  narcotics  affairs  section. 

The  risk  to  these  vital  U.S.  interests,  and  particularly  our  narcotics  coopera- 
tion efforts,  outweighs  the  potential  gain  from  decertifying  Pakistan  for  its 
inadequate  efforts  to  combat  narcotics.  Pakistan  is  the  conduit  for  opium 
and  morphine  base  from  Afghanistan,  the  second  largest  opium  producer 
in  the  world.  If  the  surge  of  Afghan  drugs  is  to  be  stemmed,  we  need 
more  Pakistani  cooperation.  Morale  in  Pakistan's  anti-narcotics  organizations 
could  be  adversely  affected  by  decertification. 

Although  Pakistan  is  currently  prohibited  from  receiving  many  forms  of 
aid  by  the  Pressler  Amendment,  denial  of  certification  would  add  a  require- 
ment to  vote  against  Pakistan  in  multilateral  development  banks.  Access 
to  such  loans  is  vital  to  Pakistan.  During  the  period  of  national  interest 
certification,  the  USG  will  redouble  its  efforts  to  assist  the  GOP  in  improving 
its  anti-narcotics  performance  to  meet  the  criteria  for  full  certification. 

Paraguay 

Paraguay  is  used  as  a  transit  route  for  cocaine  shipped  primarily  from 
Bolivia,  and  perhaps  increasingly  from  Colombia,  to  Argentina  and  Brazil 
for  onward  shipment  to  the  United  States  and  Europe.  High-quality  marijuana 
is  exported  to  Argentina  and  Brazil  and  consumed  within  Paraguay.  Paraguay 
is  potentially  a  major  money  laundering  center,  based  on  its  extensive  re- 
export trade  and  its  expanding  and  poorly  regulated  financial  sector. 

President  Juan  Carlos  Wasmosy,  Paraguay's  first  democratically-elected 
civilian  President  in  over  five  decades,  has  stressed  his  personal  commitment 
to  combatting  narcotics  trafficking.  He  has  continued  authorization  to  stage 
USG  counternarcotics  surveillance  aircraft  in  Paraquay  and  submitted  to 
Congress  legislation  to  control  money  laundering.  Nevertheless,  he  failed 
in  1994  to  act  decisively  when  brought  information  relating  to  corruption 
within  the  GOP's  counternarcotics  leadership.  As  a  result,  Paraquay's  co- 
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o{>efatton  in  dnig  Uw  enforoenienl  was  weak  in  the  first  half  of  the  year, 
and  ore  criminal  investigation  was  very  probably  compromised  due  to  cor- 
ruption, A  lack  of  political  will  to  uncover  what  is  widely  believed  to 
he  extensive  official  corruption  led  to  an  overall  weak  drug  control  program.  > 
Given  this  situation,  Pan^ay  cannot  be  considered  to  be  in  compliance 
with  the  goals  d  the  1987  bilateral  counternarcotics  agreement  with  the 
USG,  which  seeks  to  eliminate  the  illicit  production,  processing,  trafficking, 
and  consumption  of  narcotics  in  Paraguay  and  the  transit  of  narcotics  through 
contiguous  territorial  waters. 

Cooperation  briefly  improved  ia  raid-year,  resulting  in  a  successful  joint 
investigation  with  the  Dmg  Enforcement  Administration  that  netted  756 
kilos  of  cocaine,  the  laigest  seizure  ever  in  Paraguay.  In  October,  the  head 
of  the  anti-narcotics  secretariat  (SENAD)  was  assassinated,  apparently  in 
a  personal  dispute,  dismptiog  fiutlier  drug  enforcement  investigations  for 
the  remainder  of  the  year.  The  new  head  of  SENAD  has  expressed  commit- 
ment to  a  cooperative  drug  control  effort  and  has  promised  to  carry  out 
widespread  changes  in  the  compositicMi  of  SENAD  and  the  national  anti- 
narcotics  police.  The  USG  reoiains  com^rned,  however,  that  the  Paraguayan 
military's  control  over  SENAD  will  cloud  any  efforts  to  change  the  organiza- 
tion fundamentally. 

The  Government  of  Paraguay  (GOP)  made  some  progress  toward  meeting 
the  goals  and  objectives  of  the  1988  UN  Convention  when  the  Paraguayan 
Congress  ratified  a  financial  information  exchange  agreement  with  the  USG. 
Howe^-er,  until  the  GOP  takes  credible  action  to  investigate  allegations  of 
corruption  and  to  promote  an  aggressive  investigative  stance  against  those 
aiding  drug  trafficking,  it  cannot  be  considered  to  be  fully  cooperating  with 
the  United  States,  or  to  be  taking  adequate  steps  on  its  own,  to  comply 
with  the  goals  and  objectives  of  the  1988  UN  Convention. 

Despite  its  concerns  about  the  GOP's  lack  of  political  will  to  seriously 
address  dmg  trafficking,  the  USG  is  cognizant  that  Paraguay  remains  a 
young,  fragile  democracy.  The  consequences  of  decertification  would  likely 
ha\'e  a  significant  adverse  impact  on  Paraguay's  ability  to  consolidate  and 
sustain  its  fledgling  denjocracy.  The  USG  believes  that  its  long-term 
countemarcotifs  goal  *w  Paraguay,  the  promotion  of  strong,  independent, 
credible  institutions  of  government  able  to  defeat  drug  trafficking,  is  best 
served  by  folly  supporting  the  continued  growth  of  democracy.  Such  support 
is  In  the  vital  national  interest  of  the  United  States.  Therefore,  the  vital 
U.S.  national  interest  of  promoting  democracy  outweighs  the  risks  posed 
by  the  lack  of  full  GOP  cooperation  on  counternarcotics. 

Peru 

Vital  U.S.  national  interests  would  be  harmed  if  we  deny  certification 
to  Peru.  Peru  remains  the  largest  source  of  coca  leaf  in  the  worid,  making 
continued  cooperation  with  the  Government  of  Peru  very  important  to  the 
United  States.  In  1994,  there  was  no  measurable  reduction  in  the  flow 
of  coca  base  from  Peru  to  Colombia  and  no  systematic  mature  coca  eradi- 
cation. While  the  amount  of  coca  under  cultivation  remained  the  same, 
coca  leaf  production  increased  by  six  percent  due  to  new,  more  productive 
coca  plantings  in  expanded  new  areas  that  are  superseding  older  areas, 
such  as  the  Huallaga  Valley.  A  vital  national  interests  certification  will 
ensure  that  U.S.  Government  policy  and  assistance  remain  focused  on  reduc- 
ing the  cultivation  of  coca  and  implementing  the  Peruvian  drug  strategy 
promulgated  in  1994.  Further,  svrch  a  certification  will  allow  the  United 
States  to  continue  working  closely  with  Peru  on  other  important  issues 
.such  as  denjocracy,  economic  refonD  and  human  rights. 

In  September,  the  Government  of  Peru  (GOP)  approved  a  national  drug 
plan  that  defines  measures  to  eliminate  illegal  drug  production,  trafficking 
and  abuse,  including  eliminating  all  coca  cultivation  destined  for  illicit 
uses,  ft  also  e«t«^ished  timetables  and  assigned  responsibilities  for  imple- 
menting ■sectoral  plans  and  programs,  including  a  national  alternative  devel- 
opnient  nrogram.  In  June,  the  GOP  passed  a  stringent  law  with  strict  penalties 
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for  any  aspect  of  opium  poppy  cultivation  trafficking  or  use,  which  requires 
destruction  of  any  poppy  found  in  Peru.  The  GOP  cooperated  on  most 
counternarcotics  matters  contained  in  its  bilateral  narcotics  agreement  with 
the  United  States,  and  took  some  steps  to  comply  with  the  goals  and  objec- 
tives of  the  1988  UN  Convention.  However,  it  made  no  progress  toward 
the  critical  goal  of  reducing  mature  coca  cultivations. 

In  1994,  there  was  concrete  evidence  of  refined  cocaine  HCl  processing 
and  shipment  from  Peru  to  Mexico  by  Peruvian  trafficking  organizations, 
raising  the  specter  of  Peru  as  a  potentially  large-scale  cocaine  refining  and 
shipping  center,  similar  to  Colombia.  Police  and  armed  forces  seized  over 
9  mt  of  cocaine  base  through  November  1994,  exceeding  the  1993  total. 
Nearly  6  mt  were  seized  by  the  armed  forces,  using  police  intelligence. 
In  January  1994,  at  GOP  request,  Colombia  arrested  major  Peruvian  trafficker 
Demetrio  Limonier  Chavez-Penaherrera  ("Vaticano")-  He  was  tried  in  Peru 
and  is  serving  a  30-year  sentence.  There  were  similar  successes  against 
other  major  Peruvian  trafficking  organizations.  The  Peruvian  Air  Force  (FAP) 
continued  to  implement  an  air  intercept  program  with  A-37s  and  Tucano 
aircraft,  despite  the  USG  shutdown  of  intelligence  sharing  in  May  (which 
has  now  resumed  pursuant  to  a  U.S.  Presidential  Determination). 

The  GOP  has  cooperated  with  UN  Drug  Control  Program  alternative  devel- 
opment projects  in  parts  of  the  Huallaga,  Aguaytia,  Padhitea  and  Urubamba 
valleys.  Resumption  of  international  financial  institution  lending  was  fol- 
lowed by  World  Bank  and  Inter-American  Development  Bank  projects  to 
rehabilitate  over  1500  kilometers  of  roads,  and  improved  electrical  power 
facilities  in  areas  affected  by  the  coca  economy.  Such  improvements  in 
infrastructure  facilitate  the  production  and  transport  of  alternative  licit  crops. 
Coca  seedbed  eradication  was  resumed  in  July,  and  has  had  a  measurable 
impact  on  efforts  to  reduce  the  cultivation  of  coca  in  specific  areas. 

Alternative  development  programs  in  or  near  coca-producing  regions  will 
set  the  stage  for  future  coca  crop  reduction.  The  GOP  must  integrate  alter- 
native development  efforts  with  actual  net  reduction  of  coca  cultivation 
and  prevent  the  expansion  of  new  coca  cultivation  areas  in  order  to  comply 
with  1988  UN  Convention  goals  and  U.S.  and  Peruvian  drug  plans. 

A  decrease  in  narcotics  cooperation  with  the  GOP  would  result  in  more 
cocaine  entering  the  United  States.  The  risks  associated  with  denying  certifi 
cation  to  Peru  are  greater  than  the  risks  associated  with  Peru's  failure  in 
the  past  year  to  cooperate  fully  with  the  United  States,  or  take  adequate 
steps  on  its  own  to  reduce  coca  cultivations. 

STATEMENT  OF  EXPLANATION 

Afghanistan 

In  1994,  opium  poppy  cultivation  in  Afghanistan  increased  dramatically 
amid  ongoing  civil  war,  widespread  lawlessness,  and  poor  economic  opportu- 
nities. According  to  USG  estimates,  opium  production  in  Afghanistan  rose 
38  percent  to  approximately  950  metric  tons  of  opium  in  1994.  Cultivated 
hectarage  rose  39  percent  to  29,180  hectares.  USG  analysis  indicates  Afghani- 
stan remains  the  second  largest  opium  producer  in  the  world. 

The  nominal  Government  of  Afghanistan  was  unable  to  eradicate  sj'stemati- 
cally  poppy  plants,  investigate  or  prosecute  traffickers,  or  impede  the  trans- 
portation of  opium,  morphine  base,  or  other  narcotics.  Few  provincial  leaders 
apart  from  Haji  Qadir,  Governor  of  poppy-rich  Nangarhar,  attempted  to 
disrupt  the  cultivation  or  trafficking  through  the  areas  under  their  control. 
Haji  Qadir  in  late  1994  began  a  campaign  of  plowing  under  Nangarhar  s 
newly-planted  poppy  fields.  Despite  a  demonstration  of  poppy-plowing  for 
the  benefit  of  U.S.  and  other  international  officials,  we  are  unable  to  judgn 
the  extent  or  efficacy  of  Qadir's  campaign. 
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A%hAn  Izaffickeo  continued  development  of  new  trafficking  routes  through 
the  Newly  Independent  Slates,  supptementing  existing  routes  through  Paki- 
stan and  Iran. 

Reports  continue  to  allege  the  direct  involvement  of  some  factional  leaders, 
parttcukriy  smaM-scafe  in<iepeBder«  "commanders."  in  narcotics  production 
and  traflkidng  and  the  indiredl  involvement  of  others  who  provide  security 
to  the  narcotics  trade  in  return  for  payment. 

There  is  no  functioning  bilateral  agreement  between  Afghanistan  and  the 
United  States.  While  Af^ihanistan  ratified  the  1988  UN  Convention  in  1992. 
it  has  made  virtually  ao  progress  in  achieving  its  goals. 

The  tremendous  increase  in  poppy  cultivation  during  1994,  combined 
with  the  inadequate  efforts  to  eliminate  cultivation  and  trafficking,  precludes 
a  determination  that  Afghanistan  has  cooperated  fully  with  the  United  States 
or  taken  adequate  steps  on  its  own  to  meet  the  goals  and  objectives  estab- 
lished by  the  1988  Convention.  The  core  problem  in  Afghanistan  is  the 
aibsence  of  a  fonctioiral  central  government.  Although  the  USG  has  vital 
national  interests  in  fostering  the  re-establishment  of  a  functioning  central 
government  that  could  cooperate  with  us  on  regional  security  issues  and 
dn^  eradacatioo,  USG  assistance  for  such  purposes  falls  largely  outside 
the  definitioo  of  U.S.  assistance  that  vrould  be  cut  off  by  denial  of  certifi- 
caticm„  at  he&si  this  fiscal  year.  Accordingly,  denial  of  certification  is  appro- 
priale. 

Barma 

Burma  remaitts  the  world's  largest  producer  of  illicit  opium  and  heroin 
iind  the  Goi^rnaaent  of  Burma  (GOB)  continues  to  treat  counternarcotics 
efforts  as  .a  iaatt£f  of  secondary  importance.  Estimated  opium  production 
m  1993/94  was  2,030  metric  tons  and  illicit  poppy  cultivation  covered 
146300  beciaxes.  Opium  production  fell  by  21  percent,  due  principally 
to  poor  weather.  There  were  some  modest  signs  of  greater  government  efforts 
in  counternarcotics.  One  of  the  results  of  a  Burmese  Army  campaign  against 
the  Sha-n  United  Army  (SUA)  of  Khun  Sa  was  to  restrict  the  opium  supply 
and  drug  trafficking  routes  of  the  SUA.  The  GOB  has  also  begun  to  show 
signs  of  williiigness  to  cooperate  in  counternarcotics  efforts  and  has  agreed 
to  facilitate  an  opium  yield  snirvey  in  1995  and  to  allow  the  UN  Drug 
Control  Progiain  (U^fDCP3  to  perform  an  aerial  survey  of  project  areas. 
Domestic  enforcement  efforts  have  also  shown  some  marginal  improvement 
with  it^onal  task  forces  under  the  Burmese  police  becoming  more  active 
in  drug  enforcement.  These  efforts,  however,  fall  short  of  what  is  required 
to  addr€>s$  swwasly  the  drug  proWem  in  Burma. 

The  government's  ability  to  supprws  Burma's  opium  and  heroin  tradn 
is  severely  limited  by  lack  of  access  to  and  control  over  the  areas  in  which 
most  opium  is  grown  and  heroin  processed.  Well-equipped  ethnic  armies 
sheltered  in  these  remote  mountainous  regions  have  been  permitted  wide- 
ranging,  local  autonomy  in  exchange  for  halting  their  active  insurgencies 
against  Rangoon.  At  the  same  time,  opium  poppy  cultivation  has  soared 
in  th«  base  areas  of  the  insui;gent  groups,  especially  in  the  \Va  hills,  despite 
nominal  commitments  by  insurgents  and  the  government  alike  that  efforts 
would  he  made  to  reduce  opium  growing.  Direct  government  complicity 
in  the  drug  trade  does  not  appear  to  be  a  problem  among  senior  officials, 
hut  narcotics  corruption  is  a  problem  among  lower  level  officials. 

Multilateral  dnig  control  projects  in  enforcement  and  alternative  develop- 
mwit  under  the  UNDCP  invoking  cooperative  efforts  between  Burma,  China 
and  "njailand  are  underway.  These  projects  continue  to  receive  support 
frctni  the  international  community.  Project  scale  is  small,  however,  and  the 
OT'erall  impact  of  these  efforts  on  the  huge  opium  cultivation  problem  in 
flurma  has  been  extremely  limited  so  far. 

Burma  is  a  party  to  the  1988  UN  Convention  and  has  enacted  some 
legislation  in  conformity  with  the  Convention,  but  has  not  made  a  strong 
tjfiort  to  enforce  these  laws.  There  has  been  no  bilateral  counternarcotics 
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agreement  with  the  USG  since  the  State  Law  and  Order  Restoration  Council 
assumed  power  in  1988. 

Iran 

Iran  is  a  major  drug  transit  country.  Reportedly,  almost  half  the  morphine 
base  that  arrives  in  Turkey  monthly  for  processing  as  heroin  passes  through 
Iran.  It  also  continues  to  grow  opium  poppy  in  remote  provinces.  Although 
the  USG  did  not  estimate  production  in  1994,  the  USG  does  not  believe 
cultivation  diminished  significantly  as  we  know  of  no  eradication  campaigns 
The  1993  estimate  was  about  3,500  hectares  of  cultivation  with  a  yield 
of  between  35  and  70  metric  tons  of  opium. 

Iran  is  a  party  to  the  1988  UN  Convention  and  has  undertaken  at  least 
some  activities  to  fulfill  the  goals  and  objectives  the  Convention  established 
Since  Iran  and  the  United  States  do  not  have  diplomatic  relations  and 
have  not  cooperated  in  counternarcotic  efforts,  the  U.S.  has  been  unable 
to  ascertain  the  extent  or  adequacy  of  Iran's  undertakings.  There  is  no 
bilateral  counternarcotics  agreement  in  place  between  Iran's  government 
and  the  USG. 

According  to  both  Iranian  radio  reports  and  Iranian  government  reports 
to  the  UN  Drug  Control  Program  (UNDCP),  the  Government  of  Iran  (GDI) 
is  waging  a  vigorous  campaign  to  eradicate  trafficking  through  Iran.  Almost 
daily  radio  reports  announce  substantial  morphine  base  and  heroin  seizures 
Reportedly  many  individuals  are  arrested  and  later  executed  for  drug  traffick 
ing.  The  USG  cannot  verify  many  of  these  reports  as  it  has  no  representatives 
in  Iran.  UNDCP  observers  have  viewed  some  seizures,  including  30  tons 
of  opium  in  one  exhibit  bond  room.  Interpol  statistics  for  1994,  probably 
based  on  Iranian  government  reports,  state  Iran  seized  112  tons  of  opium, 
800  kilograms  of  heroin  and  15  tons  of  morphine  base.  However,  despite 
claims  about  the  high  level  of  Iran's  counternarcotics  effort,  the  level  of 
drugs  arriving  in  Syria  and  Turkey  has  not  noticeably  decreased. 

UNDCP  representatives  have  verified  that  Iran  has  fortified,  frontier  guard 
posts  with  Pakistan  and  dug  a  trench  to  prevent  crossing  between  posts 
in  an  effort  to  decrease  trafficking.  Intelligence  reports  suggest  that  border 
guards  continue  to  be  bribed  to  permit  drug  caravans  through,  however. 
The  USG  believes  drug-related  corruption  continues  to  be  a  serious  problem 
among  Iran's  law  enforcement  and  security  services.  The  USG  does  not 
know  the  extent  to  which  Iran  enforces  its  prominently  advertised  campaign 
to  prevent  and  punish  public  corruption. 

Human  rights  organizations  and  some  Iranian  exiles  accuse  Iran  of  execut- 
ing dissidents  on  false  charges  of  drug  trafficking. 

Nigeria 

A  major  transit  country  for  Asian  heroin  and  Latin  American  cocaine 
destined  for  the  United  States  and  numerous  other  points  around  the  world, 
Nigeria  remains  the  focal  point  for  most  West  African  trafficking  organiza- 
tions. Corruption  in  the  Nigerian  Drug  Law  Enforcement  Agency  (NDLEA) 
and  other  law  enforcement  agencies  has  not  been  addressed  adequately, 
thereby  hindering  counternarcotics  efforts.  The  export  of  Nigerian  drug  traf 
ficking  to  Liberia  and  other  West  African  counties  is  of  particular  concern. 
The  NDLEA's  focus  in  1994  remained  almost  exclusively  on  drug  couriers 
rather  than  on  leaders  of  drug  trafficking  groups. 

The  Government  of  Nigeria  (GON)  did  begin  to  show  concern  about  inter- 
national and  domestic  drug  abuse  during  1994.  The  GON  prepared  a  draft 
national  drug  policy  plan  aimed  at  rooting  out  trafficking  and  substance 
abuse.  The  GON  formed  a  ministerial  level  task  force  on  drug  abuse  which 
will  develop  a  drug  control  strategy  by  mid-1995.  In  late  December,  the 
GON  appointed  a  special  advisor  on  drugs,  money  laundering,  and  advance 
fee  fraud  whose  task  is  to  coordinate  the  anti-drug  efforts  of  the  NDLEA, 
the  police,  and  the  customs  agency.  In  1994,  the  GON  returned  to  th»> 
United  States  three  drug  barons  responsible  for  heroin  rings. 
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These  steps  may  have  potential  for  significant  improvement  in  Nigeria's 
anti-drug  efforts.  We  will  evaluate  at  an  early  stage  if  thev  and  other  steps 
are  being  implemented  effectively  and  if  these  steps  are  followed  by  addi- 
tional anti-drug  measures. 

While  the  United  States  welcomes  the  positive  steps  taken  during  the 
past  year.  Nigeria  did  not  meet  the  goals  and  objectives  of  the  1988  UN 
Convention.  Nigeria  did  not  effectively  implement  its  bilateral  agreement 
with  the  United  States. 

Based  on  a  complete  and  thorough  review  of  the  GON's  counternarcotics 
actions  throughout  1994.  Nigeria's  prominent  role  in  international  narcotics 
trafficking,  and  its  failure  in  1994  to  make  significant  progress  in  meeting 
the  goals  and  objectives  of  the  1988  UN  Convention,  the  threat  posed  to 
the  United  States  by  drug  trafficking  by  Nigerians  through  Nigeria  and 
elsewhere  justifies  continued-denial  of  certification. 
Syria 

Syria  is  a  transit  point  for  narcotics  flowing  through  the  Middle  East 
to  Europe  and,  to  a  lesser  extent,  the  United  States.  In  addition.  Syria 
continues  to  have  a  responsibility  for  assisting  Lebanese  authorities  in  ending 
drug  production  and  trafficking  through  Lebanon  because  of  the  presence 
of  some  30,000  Syrian  troops  in  the  Bekaa  Valley.  In  1994,  Syria  continued 
and  expanded  its  cooperation  with  Lebanese  authorities  to  eradicate  opium 
poppy  and  cannabis  cultivation  in  the  Bekaa  Valley,  significantly  reducing 
.opium  and  cannabis  cultivation.  Syrian  forces  increased  seizures  of  cocaine, 
heroin,  and  hashish  and  raised  the  number  of  arrests  of  drug  traffickers 
in  Syria  and  Lebanon.  Syrian  military  authorities  in  Lebanon  assisted  in 
a  significant  seizure  of  cocaine  base  delivered  to  Beirut's  port  during  1994. 
Despite  these  efforts,  however,  the  flow  of  narcotics  did  not  diminish  in 
1994. 

The  Syrian  government  has  reiterated  its  willingness  to  pursue  all  informa- 
tion regarding  the  possible  production  of  narcotics  in  Lebanon  and  Syria. 
However,  neither  the  Syrian  nor  the  Lebanese  authorities  moved  successfully 
against  cocaine  or  heroin  laboratories  operating  in  either  country.  There 
were  a  significant  number  of  arrests  in  Syria  for  drug-related  offenses,  but 
despite  reports  of  individual  Syrian  military  officials  profiting  from  the 
drug  trade  in  Lebanon,  no  corruption  investigations  or  charges  were  brought 
against  any  Syrian  government  or  military  officials  in  1994. 

The  USG  does  not  provide  Syria  with  bilateral  assistance  and  does  not 
support  loans  for  Syria  in  multilateral  institutions. 

Syria  is  a  party  to  the  1988  UN  Convention.  While  Syria  greatly  improved 
its  performance  in  reducing  illicit  cultivation  and  increased  seizures  in 
Lebanon,  it  did  not  meet  some  of  the  other  goals  and  objectives  of  the 
1988  UN  Convention.  Syria  does  not  have  a  bilateral  narcotics  agreement 
with  the  United  States. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  94-01 2F] 

incorporation  by  Reference;  Updating 
of  Text;  Net  Weight  Labeling  of  Meat 
and  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  update 
references  to  the  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  133.  "Checking  the  Net 
Contents  of  Packaged  Goods"  and  NIST 
Handbook  44.  "Specifications, 
Tolerances  and  Other  Technical 
Requirements  for  Measuring  Devices." 
A  1994  edition  of  NIST  Handbook  44 
was  published  in  October  1993  and  four 
supplements  to  NIST  Handbook  133 
were  published  in  September  1990, 
October  1991.  October  1992,  and 
October  1994,  subsequent  to  their 
incorporation  by  reference  in  certain 
sections  of  the  Federal  meat  and  poultry 
products  inspection  regulations.  FSIS  is 
amending  the  provisions  in  its 
regulations  that  reference  the 
publications  to  reflect  the  most  recent 
edition  of  NIST  Handbook  44  and  the 
supplements  to  NIST  Handbook  133. 
DATES:  This  rule  will  be  effective  on 
May  8,  1995  unless  we  receive  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  on 
or  before  April  10, 1995. 
ADDRESSES:  Adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  should  be  sent  in  triplicate  to 
Regulations  Development.  Policy. 
Evaluation  and  Planning  Staff. 
Attention:  Diane  Moore.  FSIS  Docket 


Clerk.  Food  Safety  and  Inspection 
Service,  Room  3171,  South  Agriculture 
Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
Comments  should  reference  Docket  No. 
94-012F.  All  comments  will  be 
available  for  public  inspection  from  8:30 
a.m.  to  1  p.m.  and  2  p.m.  to  4:30  p.m.. 
Monday  through  Friday,  in  Room  3171. 
South  Agriculture  Building.  14th  and 
Independence  Avenue  SW.. 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development,  Policy.  Evaluation  and 
Planning  Staff.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202) 720-7164. 

SUPPLEMENTARY  INFORMATION: 
Background 

Title  1  of  the  Code  of  Federal 
Regulations  (1  CFR  Part  51)  requires  that 
an  Agency  seeking  approval  of  a  change 
to  a  publication  that  is  approved  for 
incorporation  by  reference  in  the  Code 
of  Federal  Regulations  publish  a  notice 
of  the  change  in  the  Federal  Register 
and  amend  the  Code  of  Federal 
Regulations.  The  Agency  must  also 
ensure  that  a  copy  of  the  amendment  or 
revision  is  on  file  at  the  Office  of  the 
Federal  Register  and  notifj'  the  Director 
of  the  Federal  Register  in  writing  that 
the  change  is  being  made. 

Accordingly.  FSIS  has  reviewed  the 
most  recent  pubUcations,  NIST 
Handbook  44  and  supplements  to  NIST 
Handbook  133,  pertaining  to  meat  and 
meat  food  products  and  poultry  and 
poultry  products  and  FSIS'  regulations 
that  reference  the  Handbooks. 

The  following  is  a  summary  of  the 
changes  to  NIST  Handbooks  44  and  133 
applicable  to  meat  and  poultry 
products. 

NIST  Handbook  44 

The  changes  to  the  General  Scales 
Codes  of  NIST  Handbook  44  from  1990 
through  1993  primarily  recognize  new 
features  and  capabilities  of  scales.  These 
changes  have  the  effect  of  giving  scale 
manufacturers  more  flexibility  in  scale 
design  and  the  ability  to  incorporate 
features  that  better  meet  the  needs  of  the 
users.  Although  NIST  Handbook  44 
addresses  a  wide  range  of  scales,  the 
following  summarj'  describes  the  most 
significant  changes  to  the  Handbook  as 
it  applies  to  scales  used  to  weigh  meat 


and  poultry  products  produced  in  meat 
and  poultry  establishments. 

The  most  significant  change  is 
recognition  of  the  use  of  electronic 
forms  of  audit  trails  to  provide  security 
to  scale  adjustments  rather  than 
requiring  the  use  of  a  physical  security 
seal  to  indicate  when  access  to 
metrological  parameters  has  occurred. 
Another  change  allows  scales  to 
incorporate  an  "initial  zero-setting 
mechanism."  The  mechanism  allows 
different  types  of  scale  platforms  to  be 
used  while  continuing  to  allow  the  scale 
to  weigh  to  capacity.  Marking 
requirements  have  been  combined  into 
a  table  format  to  make  them  more 
understandable  and  easily  referenced. 
Additionally,  automatic  and  semi- 
automatic calibration  of  scales  using  an 
internal  calibration  weight  are  permitted 
provided  the  calibration  mechanism  or 
the  calibration  process  do  not  facilitate 
inaccurate  adjustments  to  the  scale. 
Finally,  tolerances  for  scales 
manufactured  before  1986  have  been 
consolidated,  in  table  format,  for  easy 
reference. 

NIST  Handbook  133 

The  changes  to  NIST  Handbook  1 33 
pertaining  to  meat  and  poultn,'  products 
are  primarily  for  clarification  and 
consistency  with  the  meat  and  poultry 
products  inspection  regulations.  The 
following  is  a  summary  of  the  more 
significant  changes  to  NIST  Handbook 
133  pertaining  to  meat  and  poultrv' 
products.  The  remaining  changes  were 
strictly  editorial. 

1.  Tne  definition  of  "used  tare"  and 
"dried  used  tare"  were  made  consistent 
with  procedures  for  meat  and  poultr}- 
products  that  permit  dr\ing  in  a 
microwave  oven. 

2.  A  reference  to  product  for  which  no 
gray  area  has  yet  been  determined  was 
added. 

3.  The  reference  to  bacon  with  free- 
flowing  liquid  as  "subquality"  was 
deleted. 

4.  Group  5  Lower  Limits  for 
Individual  Weights  was  changed  to  1 
percent  of  labeled  weight.  The  lower 
limit  of  1.5  ounces  for  the  largest  weight 
of  160  ounces  in  Group  4  is  equivalent 
to  0.94  percent  of  the  labeled  weight.  A 
fixed  lower  limit  of  2  ounces  (or  4 
ounces,  depending  upon  the  scale  being 
used)  inGroup  5  (with  labeled  weight 
of  160  ounces  and  up)  is  too  small  as  a 
percentage  of  the  labeled  weights.  For   • 
example,  a  lower  limit  of  2  ounces  for 
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a  labeled  weight  of  50  pounds  is 
equivalent  to  0.25  percent  of  the  labeled 
weights. 

5.  Revisions  vren  made  to  indicate 
that  packaging  materials  must  be 
cleaned  before  weighing  tare  and  to 
specify  a  zero  gray  area  for  bacon 
packages  with  no  free-flowing  liquid 
inside  as  well  as  packages  with  no 
absorbent  material. 

6.  Revisions  were  made  to  establish  a 
definition  of  "fresh  poultry"  for  net 
weight  determinations  and  to  clarify 
that  the  gray  area  should  only  be 
applied  to  raw,  fresh  poultry  in  retail 
packages  when  wet  tare  tests  are 
conducted. 

7.  Revisions  were  made  to  specify 
procedures  for  cleaning  tare  materials 
and  to  add  a  paragraph  on  the 
repackaging  of  packages  opened  for  tare 
determination. 

8.  A  paragraph  was  added  on 
procedures  to  follow  when  there  is  no 
free- flowing  liquid  or  absorbent  mater al 
in  contact  with  the  product. 

9.  A  paragraph  was  expanded  to 
include  testing  of  bacon,  sausage,  or 
luncheon  meats  with  no  free-flowring 
liquid  or  absorbent  tare  material. 

10.  Revisions  were  made  to  reflect 
changes  to  the  Category  A  sampling 
plans  and  to  correct  addresses  and 
telephone  numbers  of  FSIS  regional 
offices. 

Copies  of  the  1994  Edition  of  the 
NIST  Handbook  44.  NIST  Handbook 
•133,  and  supplements  to  NIST 
Handbook  133  issued  in  September 
1990,  October  1991,  October  1992,  and 
October  1994.  are  on  file  at  the  Office 
of  the  Federal  Register.  Copies  of  the    , 
publications  and  supplements  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402. 

Effective  Date 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  conunent. 
This  rule  will  be  effective,  as  published 
in  this  document.  60  days  alter  the  date 
of  pubhcation  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register.  Adverse 
comments  are  comments  that  suggest 
the  rule  should  not  be  adopted  or  that 
suggest  the  rule  should  be  changed. 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 


reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  Stata 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Effect  on  Small  Entities 

The  Administrator.  FSIS,  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 

List  of  Subjects 

9CFR3i7 

Incorporation  by  reference.  Meat 
inspection.  Net  weight. 

9  CFR  381 

Incorporation  by  reference.  Poultry 
products  inspection.  Net  weight. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  parts  317  and  381  are 
amended  as  set  forth  below. 

PART  31 7— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  Part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-€95;  7  CFR  2.17. 
2.55. 

2.  Section  317.19  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§  317.19    Definitions  and  procedures  for 
determining  net  weight  compliance. 
(a)  For  the  purpose  of  §§317.18 
through  317.22  of  this  part,  the 
reasonable  variations  allowed, 
definitions,  and  procedures  to  be  used 
in  determining  net  weight  and  net 
weight  compliance  are  described  in  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  133. 
"Checking  the  Net  Contents  of  Packaged 
Goods."  Third  Edition.  September  1988. 
and  Supplements  1,  2.  3,  and  4  dated 
September  1990,  October  1991,  October 
1992,  and  October  1994,  respectively, 
which  are  incorporated  by  reference, 
with  the  exception  of  the  NIST 
Handbook  133  and  Supplements  1,  3, 
and  4  requirements  listed  in  paragraphs 

(b)  and  (c)  of  this  section.  *   '   * 
(b)'  •   • 

(c)  The  following  requirements  of 
Supplement  1.  dated  September  1990. 


Supplement  3,  dated  October  1992.  and 
Supplement  4,  dated  1994,  of  NIST 
Handbook  133  are  not  incorporated  by 
reference. 

Supplement  1 

Chapter  2    General  Considerations 

2.13.1.  Polyethylene  Sheeting  and  Film 

2.13.2.  Textiles 

2.13.3.  Mulch 

Chapter  3     Methods  of  Test  for 
Packages  Labeled  by  Weight 

3.11.4.  Exhausting  the  Aerosol 
Container 

Chapter  4    Methods  of  Test  for 
Packages  Labeled  by  Volume 

4.6.4.  Method  D:  Determining  the  Net 
Contents  of  Compressed  Gas  in 
Cylinders 

4.7.  Milk 

4.16.  Fresh  Oysters  Labeled  by  Volume 

Chapters    Methods  of  Test  for 
Packages  Labeled  by  Count,  Length. 
Area.  Thickness,  or  Combinations  of 
Quantities 

5.4.  Polyethylene  Sheeting 
Supplement  3 

Chapter  3     Methods  of  Test  for 
Packages  Labeled  by  Weight 

3.17.  Flour  and  Dry  Pet  Food 

Chapter  5     Methods  of  Test  for 
Packages  Labeled  by  Count,  Length, 
Arca*Thickness.  or  Combination  of 
Quantities 

5.4.  Polyethylene  Sheeting 

5.5.  Paper  Plates 

5.8.  Baler  Twine 

Appendix  A.     Forms  and  Worksheets 

Supplement  4 

3.11     Aerosol  Packages 

3.11.1  Equipment 

3.11.2  Preparation  for  Test 

3.11.3  The  Determination  of  Net 
Contents:  Part  1 

3.11.4  Exhausting  the  Aerosol 
Container 

3.11.5  The  Determination  of  Net 
Contents:  Part  2 

Appendix  A.  Report  Forms 

3.  Section  317.20(a)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  31 7.20    Scale  requirements  for  accurate 
weights,  repairs,  a^stments,  and 
replacement  after  irtspection. 

(a)  *   *   *  Such  scales  shall  meet  the 
applicable  requirements  contained  in 
National  Institute  of  Standards  and 
Technology  Handbook  44, 
"Specifications,  Tolerances  and  Other 
Technical  Requirements  for  Weighing 


and  Measuring  Devices,"  1994  Edition, 
October  1993,  which  is  incorporated  by 
reference.  *  *  * 


PART  321 —POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

4.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450;  21  U.S.C.  451- 
470;  7  CFR  2.17,  2.55. 

5.  Section  381.121b  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

S381.121b    Definitions  and  procedures  for 
determining  net  weight  compliance. 

(a)  For  the  purpose  of  §  381.121b  of 
this  part,  the  reasonable  variations 
allowed,  definitions,  and  procedures  to 
be  used  in  determining  net  weight  and 
net  weight  compliance  are  described  in 
the  National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  133. 
"Checking  the  Net  Contents  of  Packaged 
Goods."  Third  Edition,  September  1988. 
and  Supplements  1.  2,  3.  and  4  dated 
September  1990.  October  1991.  October 
1992,  and  October  1994,  respectively, 
which  are  incorporated  by  reference, 
vdth  the  exception  of  the  NIST 
Handbook  133  and  Supplements  1  and 
3  requirements  Usted  in  paragraphs  (b) 
and  (c)  of  this  section.  *   *  • 

(b)*  *  * 

(c)  The  following  requirements  of 
Supplement  1  dated  September  1990, 
Supplement  3  dated  October  1992,  and 
Supplement  4  dated  Dgtober  1994,  of 
NIST  Handbook  133  are  not 
incorporated  by  reference. 

Supplement  1 

Chapter  2    General  Considerations 

2.13.1.  Polyethylene  Sheeting  and  Fihn 

2.13.2.  Textiles 

2.13.3.  Mulch 

Chapter  3    Methods  of  Test  for 
Packages  Labeled  by  Weight 

3.11.4.  Exhausting  the  Aerosol 
Container 

Chapter  4    Methods  of  Test  for 
Packages  Labeled  by  Volume 

4.6.4.    Method  D:  IDeternuning  the  Net 
Contents  of  Compressed  Gas  in 
Cylinders 

4.7.  Milk 

4.16.  Fresh  Oysters  Labeled  by  Volume 

Chapter  5    Methods  of  Test  for 
Packages  Labeled  by  Count.  Length. 
Area,  Thickness,  or  Combinations  of 
Quantities 

5.4.  Polyethylene  Sheeting 


Supplement  3 

Chapter  3    Methods  of  Test  for 
Packages  Labeled  by  Weight 

3.17.    Flour  and  Dry  Pet  Food 

Chapter  5    Methods  of  Test  for 
Packages  Labeled  by  Coimt,  Length, 
Area,  Thickness,  or  Combinations  of 
Quantities 

5.4.  Polyethylene  Sheeting 

5.5.  Paper  Plates 
5.8.  Baler  Twine 

Appendix  A.  Forms  and  Worksheets 
Supplement  4 

3.11    Aerosol  Packages 

3.11.1  Equipment 

3.11.2  Preparation  for  Test 

3.11.3  The  Determination  of  Net 
Contents:  Part  1 

3.11.4  Exhausting  the  Aerosol 
Container 

3.11.5  The  Determination  of  Net 
Contents:  Part  2 

Appendix  A.  Report  Forms 

6.  Section  381.121c(a)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§381.12lc    Scale  requirements  for 
accurate  weights,  repairs,  adjustments,  and 
replacement  after  inspection. 

(a)  *  *   •  Such  scales  shall  meet  the 
applicable  requirements  contained  in 
National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  44. 
"Specifications,  Tolerances  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices."  1994  Edition. 
October  1993.  which  is  incorporated  by 
reference.  *  *   • 
*        *        *        «        • 

Done  at  Washington,  DC.  on:  February  14, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  95-^500  Filed  3-8-95;  8:45  am] 
BILUNG  COOE  3410-OM-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  500 

Foreign  Assets  Control  Regulations; 
Unblocking  of  Vietnamese  Assets 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  claims 
settlement  agreement  entered  into  on 
January  28. 1995.  between  the 
Government  of  the  United  States  and 
the  Government  of  the  SociaUst 


RepubUc  of  Vietnam,  the  Office  of 
Foreign  Assets  Control  is  unblocking 
assets  in  which  Vietnam  or  a  national 
thereof  has  an  interest,  blocked 
pursuant  to  the  Foreign  Assets  Control 
Regulations. 

EFFECTIVE  DATE:  March  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480).  or  WiUiam  B.  Hoffinan. 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  pubhcation  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

On  February  3,  1994.  President 
Clinton  lifted  the  trade  embargo  against 
Vietnam  and  authorized  new  financial 
and  other  transactions  with  Vietnam 
and  its  nationals.  Property  blocked  as  of 
February  3,  1994.  because  of  an  interest 
therein  of  Vietnam  or  its  nationals, 
however,  remained  blocked  pending  a 
claims  settlement  agreement  between 
the  two  countries.  On  January  28. 1995. 
an  agreement  was  reached  between  the 
United  States  Government  and  the 
Government  of  the  Socialist  Repubhc  of 
Vietnam,  in  which  Vietnam  agreed  to 
pay  $208.5  miUion  in  settlement  of 
outstanding  U.S.  private  and 
government  claims,  and  providing  that 
the  remaining  Vietnamese  property  be 
unblocked.  Accordingly,  this  rule 
amends  the  Foreign  Assets  Control 
Regulations.  31  CFR  part  500  ("FACR"), 
to  unblock  assets  held  in  the  name  of 
the  Vietnamese  Government  or  a 
national  thereof  on  February  3, 1994. 

Because  the  FACR  involve  a  foreign 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  pubhc  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  601-612.  does  not  apply. 

List  of  Subfects  in  31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks.  Banking,  Blocking  of 
assets.  Cambodia,  Exports.  Fines  and 
penalties.  Finance.  Foreign  investment 
in  the  United  States.  Foreign  trade. 
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Imports,  Information  and  informational 
materials.  International  organizations. 
North  Korea,  Reporting  and 
recordkeeping  requirements.  Securities. 
Services,  Travel  restrictions.  Trusts  and 
estates,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  500  is  amended 
as  follows: 

PART  SOD— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

l.The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
E.O.  9193.  7  FR  5205.  3  CFR,  1938-1943 
Comp..  p.  1174;  E.O.  9989, 13  FR  4891,  3 
CFR.  1943-1948  Comp..  p.  748. 

Sut>part  E— Licenses,  Authorizations 
and  Statements  of  Licensing  Policy 

2.  Section  500.578  is  revised  to  read 
as  follows: 

§  500.578    Vietnamese  property  unblocked. 

All  transactions  otherwise  prohibited 
by  this  part  which  involve  property  in 
which  a  designated  national  of  Vietnam 
has  an  interest  are  authorized. 
.    Dated:  Fobruary  22.  1995. 
R.  Richard  Newcomb. 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  February  23,  1995. 
John  Berry. 

Deputy  Assistant  Secretary  (Enforcement). 
|FR  Doc.  95-5858  Filed  3-6-95;  4:52  pml 

BILLING  CODE  4810-2S-f 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AH09 

Special  Monthly  Compensation 
Ratings 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
concerning  the  rate  of  special  monthly 
compensation  payable  to  a  veteran  with 
a  totally  disabling  service-connected 
disability  who  either  has  additional 
service-connected  disability  ratable  at 
60  percent  or  is  permanently 
housebound  by  reason  of  service- 
connected  disability.  This  change  is 
necessary  because  of  a  General  Counsel 
precedent  opinion  which  held  that  the 
regulation  restricts  eligibility  in  a 
manner  not  authorized  by  the  statute. 
The  intended  effect  of  this  amendment 
is  to  bring  the  regulatiom  into 
conformity  with  the  statute. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  March  9. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  telephone 
(202) 273-7210. 

SUPPLEMENTARY  INFORMATION:  Special 
monthly  compensation  is  a  benefit 
established  by  Congress  to  be  paid  for 
specified  disabilities  independent  of 
any  other  compensation  authorized  by 
Title  38  U.S.C.  1114(aHj).  38  U.S.C. 
1114(s)  provides  for  payment  of  special 
monthly  compensation  for  a  veteran 
who  has  a  service-connected  disability 
rated  as  total  and  (1)  has  additional 
service-connected  disability  or 
disabilides  independently  ratable  at  60 
percent  or  more,  or  (2)  is  permanently 
housebound  by  reason  of  a  service- 
connected  disability  or  disabilities.  38 
CFR  3.350(i).  the  implementing 
regulation,  provides  that  the  special 
monthly  compensation  rate  under  38 
U.S.C.  1114(s)  is  payable  where  the 
veteran  has  a  single  service-connected 
disability  rated  as  100  percent  "without 
resort  to  individual  unemployability" 
and  meets  the  other  criteria. 

In  a  precedent  opinion  dated  February 
2. 1994  (OGC  Prec  2-94).  VA's  General 
Counsel  held  that  the  plain  and 
unambiguous  language  of  38  U.S.C. 
1114(s)  does  not  restrict  the  nature  of 
total  ratings  that  may  serve  as  a  basis  for 
entitlement  to  the  rate  of  special 
monthly  compensation  which  section 
1114(s)  authorizes.  Based  on  that 
holding,  the  General  Counsel  found  that 
the  portion  of  38  CFR  3.350(i)  which 
precludes  eligibility  if  the  service- 
connected  disability  rated  as  total  is  so 
rated  due  to  individual  unemployability 
is  an  unauthorized  restriction. 

The  General  Counsel  has 
recommended  that  the  regulation  be 
revised.  We  are.  therefore,  revising  the 
text  of  38  CFR  3.350(i)  to  remove  the 
unauthorized  restriction. 

VA  is  issuing  a  final  rule  to  amend  the 
provisions  of  38  CFR  3.350(i). 
Publication  of  this  amendment  as  a 
proposed  rule  is  unnecessary  because 
this  notice  merely  amends  38  CFR 
3.350(i)  to  conform  to  the  terms  of  the 
governing  statute. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 


beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Health  care.  Persons 
with  disabilities,  Pensions,  Veterans. 

Approved:  November  23, 1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  Part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  The  introductory  text  of  paragraph 
3.350(i)  is  amended  by  removing  the 
phrase  "without  resort  to  individual 
unemployability". 

[FR  Doc.  95-5761  Filed  3-8-95;  8:45  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7121 
[OR-943-1 430-01;  GP5-039;  OR-19083J 

Partial  Revocation  of  Executive  Order 
Dated  November  24, 1916;  Oregon 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  2.50 
acres  of  land  withdrawn  for  the  Bureau 
of  Land  Management's  Powersite 
Reserve  No.  566.  The  land  is  no  longer 
needed  for  this  purpose,  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  through  sale.  This  action 
will  open  the  land  to  surface  entry 
subject  to  temporary  segregations  of 
record.  The  land  has  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 


Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6171. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
November  24.  1916.  which  established 
Powersite  Reserve  No.  566.  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Willamette  Meridian 

T.  IN..  R.  19E.. 

Sec.  14,  SV2SV2SWV4SWV4SEV4. 

The  area  described  contains  2.50  acres  in 
Gilliam  County. 

2.  At  8:30  a.m.  on  April  10. 1995.  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.  on  April 
10. 1995.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  February  24. 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-5697  Filed  3-8-95;  8:45  am] 
eaxmocooE  43io-43-p 


43  CFR  Public  Land  Order  7122 
ICA-010-1430-01;  GAGA  7645] 

Partial  Revocation  of  Secretarial  Order 
Dated  July  9, 1927;  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  Order  dated  July  9.  1927, 
insofar  as  it  affects  160.02  acres  of 
public  land  withdrawn  for  the  Bureau  of 
Land  Management's  Powersite 
Classification  No.  183.  The  land  is  no 
longer  needed  for  this  purpose,  and  the 
revocation  is  necessary  to  facilitate  the 
completion  of  a  land  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  This 
action  will  open  the  land  to  surface 
entry  unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and  will 
remain  open  to  mineral  leasing.  The 
Federal  Energy  Regulatory  Commission 
has  concurred  with  this  action. 
EFFECTIVE  DATE:  June  8. 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti.  BLM  California  State 
Office.  2800  Cottage  Way.  Sacramento. 
California  95825.  916-979-2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  9, 
1927,  which  withdrew  lands  for 
Powersite  Classification  No.  183,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  17N.,R.  7E.. 
Sec.  2.  lot  1.  SEV4NEV4.  and  EV2SEV4 
(described  as  sec.  2,  E'/zE'/z  in  the 
original  order). 

The  area  described  contains  160.02  acres  in 
Yuba  County. 

2.  The  State  of  CaUfomia,  with  respect 
to  the  land  described  in  paragraph  1, 
has  a  preference  right  for  public 
highway  rights-of-way  or  material  sites 
for  a  period  of  90  days  from  the  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10, 1920,  Section  24,  as 
amended,  16  U.S.C.  818  (1988). 

3.  At  10  a.m.  on  June  8,  1995,  the  land 
vkill  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 

8, 1995,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

The  land  has  been  open  to  mining 
under  the  provisions  of  the  Mining 
Claim  Rights  Restoration  Act  of  1955.  30 
U.S.C.  621  (1988).  and  diese  provisions 
are  no  longer  required. 

Dated:  February  24, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  95-5698  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  4310-40-P 


43  CFR  Public  Land  Order  7123 

[AK-932-1430-01;  AA-62904] 

Revocation  of  Geological  Survey  Order 
dated  April  23, 1948,  as  Modified; 
Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  in  its 
entirety  a  Geological  Survey  order  as  it 
affects  approximately  5,000  acres  of 
land  withdravra  for  power  purposes  at 
Taiya  River.  The  land,  which  includes 
public  land  and  land  which  has  been 
conveyed  out  of  Federal  ownership,  is 
no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  The  public 
land  lies  within  the  Klondike  Gold  Rush 
National  Historical  Park;  the  remainder 
has  been  conveyed  to  the  State  of 
Alaska. 

EFFECTIVE  DATE:  March  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue.  No.  13.  Anchorage. 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
April  23.  1948.  as  modified,  which 
established  Powersite  Classification  No. 
396,  is  hereby  revoked  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 

Land  located  within  T.  25  S.,  R.  60  E.,  T.  26 
S..  R.  59  E..  and  T.  26  S..  R.  60  E..  and 
more  particularly  descritied  as: 
Land  located  in  approximate  latitude 
59''40'  N..  and  longitude  ISS'ie'  W.,  being 
every  smallest  legal  subdivision,  any  portion 
of  which,  when  surveyed  will  be  within  V2 
mile  of  Taiya  River  firom  the  mouth  of  Nourse 
River  to  the  International  Boundary.  The  area 
described  contains  approximately  5.000 
acres. 

2.  The  public  land  described  above 
will  remain  part  of  the  Klondike  Gold 
Rush  National  Historical  Park  as 
established  by  Public  Law  94-323.  16 
U.S.C.  410(bb)(1988).  The  remaining 
land  described  above  has  been  conveyed 
out  of  Federal  ownership  subject  to 
Section  24  of  the  Federal  Power  Act  of 
June  10,  1920,  16  U.S.C.  818  (1988). 

Dated:  February  24, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  95-5763  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  431<KIA-P 


Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  Three 
Kangaroos  From  the  List  of 
Endangered  and  Threatened  Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 
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summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  determined  that 
tliree  conunon  species  of  kangaroos,  the 
red  kangaroo,  the  western  gray 
kangaroo,  and  populations  of  the  eastern 
gray  kangaroo  in  mainland  Australia, 
should  be  removed  from  the  list  of 
threatened  species  under  the 
Endangered  Species  Act  (Act  or  ESA). 
The  Service  also  announces  that  it  is 
denying  a  December  20,  1989,  petition 
to  reimpose  a  ban  on  the  commercial 
importation  of  products  from  these  three 
species  of  kangaroos  from  mainland 
Australia  on  procedural  grounds.  The 
Service,  with  this  rule,  also  rescinds  the 
existing  special  rule  applicable  to 
threatened  kangaroo  populations. 
EFFECTIVE  DATE:  April  10,  1995. 
ADDRESSES:  The  complete  file  for  the 
rule  is  available  for  public  inspection  by 
appointment,  from  8  a.m.  to  4  p.m.,  in 
Room  750,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Office  of  Scientific 
Authority,  at  the  above  address,  or  by 
phone  (703-358-1708)  or  by  fax  (703- 
358-2276). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  term  "kangaroo"  in  this  rule 
refers  to  all  populations  of  the  red 
kangaroo  (Macropus  rufus),  the  western 
gray  kangaroo  (M.  fuliginosus),  and  the 
eastern  gray  kangaroo  (M.  giganteus)  in 
mainland  Australia,  which  are  being 
removed  from  the  list  of  endangered  and 
threatened  wildlife  (50  CFR  17.11) 
under  Act  (16  U.S.C.  1531-1544).  The 
subspecies  of  the  eastern  gray  kangaroo 
[M.  g.  tasmaniensis],  which  occurs 
solely  in  Tasmania  retains  its 
endangered  classification  under  the  Act. 
The  red  kangaroo,  western  gray 
kangaroo,  and  the  eastern  gray  kangaroo 
in  mainland  Australia  were  listed  on 
December  30, 1974  (39  FR  44990),  as 
threatened  species  piu^uant  to  the  Act 
and  the  commercial  importation  of 
kangaroos,  their  parts,  and  products  was 
banned.  A  special  rule  to  allow  such 
importations  into  the  United  States  after 
development  of  adequate  State 
management  plans  accompanied  the 
Usting.  The  Service  accepted  the 
management  programs  for  four 
Australian  States  and  lifted  the 
importation  ban  on  April  29, 1981  (46 
FR  23929),  after  kangaroo  management 
plans  and  population  survey  techniques 
had  been  strengthened.  The  Service,  in 
two  Federal  Register  notices  of  April  8, 
1983,  proposed  to  delist  the  three 
species  of  kangaroos  (48  FR  15428)  and 


to  continue  the  commercial  importation 
of  kangaroos  (48  FR  15434).  The  final 
rule  allowing  the  continuation  of  the 
importation  of  kangaroos  was  pubUshed 
on  August  1. 1983  (48  FR  34757).  The 
Service  withdrew  the  proposed  rule  to 
delist  the  three  kangaroo  species  on 
April  24,  1984  (49  FR  17555),  after 
receiving  new  data  from  the  Australian 
Government  that  the  severe  drought  in 
the  summer  of  1982-3  had  caused 
significant  reductions  in  kangaroo 
populations.  It  was  noted  that  the 
drought  was  broken  in  winter  1983,  that 
kangaroos  were  again  beginning  to 
breed,  but  the  ability  of  kangaroo 
populations  to  recover  from  the  major 
1982-3  population  fluctuation  was 
unknown.  It  was  further  noted  that  the 
deUsting  action  could  be  reconsidered 
after  the  Service  had  a  better 
understanding  of  how  kangaroo 
populations  recover  from  drought 
events. 

The  Service  was  petitioned  on 
December  20, 1989,  by  Greenpeace 
USA,  with  subsequent  support  from 
other  groups,  "to  reinstate  the  ban  on 
commercial  importation  of  kangaroos 
and  of  kangaroo  products."  The 
petitioners  contended  that  Australia's 
management  of  kangaroos  was 
inherently  flawed  and  that  Australian 
States  did  not  have  adequate  and 
effective  conservation  programs  that 
ensured  the  protection  of  the  threatened 
species.  The  Service,  in  order  to 
respond  to  the  December  20,  1989, 
petition  in  a  meaningful  manner,  sent 
three  representatives  to  Australia  in 
March  1990  to  investigate  the 
population  status  of  the  three  kangaroo 
species  (siuvey  methods,  numbers,  and 
trends)  and  the  implementation  of 
management  programs.  In  addition,  the 
team  received  comments  about  the 
conservation  benefit  of  management 
plans  that  allowed  the  harvest  of 
kangaroos.  The  Service  team  spent  12 
days  meeting  with  selected  members  of 
Parliament,  representatives  of  various 
nongovernmental  organizations, 
scientists,  State  and  federal  natural 
resource  managers,  enforcement 
personnel,  grain  growers,  and  ranchers. 
The  team  also  visited  parks,  open  range, 
chillers,  faunal  dealers,  ports  and 
exporters.  The  team  presented  their 
findings  in  a  June  5, 1990,  report 
(Nichols  et  al.  1990).  The  Service,  in  a 
Federal  Register  notice  of  August  8. 
1990  (55  FR  32276).  announced  the 
receipt  of  the  Greenpeace  petition  and 
the  availability  of  the  June  5. 1990. 
Service  report  and  requested  comments 
on  the  status  of  the  three  species  of 
kangaroos  in  Australia.  The  comment 
period  on  the  status  review  for  the 


December  20. 1989.  petition  was 
extended  to  November  6. 1990. 

The  Wildlife  Legislative  Fund  of 
America  submitted  a  petition  dated 
November  6, 1990,  which  was  received 
by  the  Service  on  the  following  day. 
That  petition  requested  that  all 
populations  of  the  red  kangaroo 
[Macropus  rufus),  the  western  gray 
kangaroo  (M.  fuliginosus],  and  the 
eastern  gray  kangaroo  (M.  giganteus), 
except  the  subspecies  M.  g. 
tasmaniensis,  be  removed  from  the  list 
of  threatened  species  luider  the 
Endangered  Species  Act  (Act). 

The  Wildlife  Legislative  Fund  petition 
presented  the  June  5. 1990.  report 
prepared  by  Service  personnel  as  the 
principal  basis  for  the  petition.  Among 
other  things,  the  petitioners  cited  the 
conservative  estimates  of  the  1987 
kangaroo  populations  (red  kangaroos — 
7.5  milUon,  western  gray  kangaroos — 
1.7  milUon,  and  eastern  gray 
kangaroos — 4.7  million)  and  the  fact 
that  kangaroo  conservation  programs 
exist  within  individual  range  states  as 
reasons  for  deUsting  the  species. 

The  Service,  in  a  Federal  Register 
notice  of  June  12, 1991  (56  FR  26971). 
found  that  the  action  requested  in  the 
November  6, 1990,  petition  may  be 
warranted  and  requested  additional 
comments  as  part  of  a  continuing  status 
review  of  kangaroos  and  kangaroo 
management  in  Australia.  The  comment 
period  was  reopened  until  September 
10, 1991.  That  comment  period  was 
later  extended  to  September  24, 1991,  in 
a  Federal  Register  notice  dated 
September  17, 1991  (56  FR  47060). 

The  Service  published  a  proposed 
rule  in  the  Federal  Register  on  January 
21.  1993  (58  FR  5341)  proposing  to 
remove  the  three  species  of  kangaroos  in 
mainland  AustraUa  from  the  list  of 
threatened  species  under  the  Act.  The 
Service  had  found  that  the  four  States 
that  commercially  harvest  kangaroos 
(New  South  Wales.  Queensland,  South 
Australia,  and  Western  Australia)  had 
developed  and  implemented  adequate 
and  effective  conservation  programs  that 
ensiu-ed  the  protection  of  these  species. 
The  Service  additionally  found  that 
kangaroo  populations  were  high  and 
that  the  three  species  were  protected  by 
appropriate  legislation,  had  their 
populations  regularly  monitored  by 
direct  and  indirect  procedures,  and 
were  managed  by  a  complex  Ucensing 
system  which  regulated  the  extent  of  the 
legal  harvest.  The  Service  in  that 
Federal  Register  document  also 
announced  that  it  was  deferring  a 
decision  on  the  December  20. 1989. 
petition  by  Greenpeace  USA  to 
reimpose  the  ban  on  the  importation  of 
kangaroo  products  imtil  the  final 


decision  on  the  proposed  action  was 
made.  The  Service  also  indicated  that  if 
the  final  decision  was  to  deUst  the  three 
species  that  it  would  then  act  to  rescind 
the  special  rule  allowing  imports  of 
kangaroo  products  from  threatened 
populations  into  the  United  States. 

The  Service  notes  that  a  nonlisted 
status  for  these  three  species  under  the 
Act  is  wholly  consistent  with  Usting 
decisions  made  by  other  organizations. 
The  three  species  of  kangaroos  are 
described  as  abundant  by  the  AustraUan 
Conservation  Foimdation.  The  species 
are  not  on  Usts  pubUshed  by  the  Coimcil 
of  Nature  Conservation  Ministers.  World 
Wide  Fund  for  Natiu«  AustraUa  (WWF). 
or  Fund  for  Animals  Ltd.,  that  variously 
identify  species  of  AustraUan  fauna  they 
find  to  be  endangered,  threatened,  or 
vuhierable.  The  status  of  the  three 
species  in  mainland  Australia  is 
described  as  stable  by  the  Species 
Survival  Commission  of  the  World 
Conservation  Union's  (lUCN/SSC) 
Australasian  Marsupial  and  Monotreme 
SpeciaUst  Group  in  its  1992  publication 
(Kennedy  1992).  That  publication  also 
indicates  that  the  western  gray  kangaroo 
has  declined  less  than  10  percent  in 
geographic  range  since  European 
settlement  and  that  the  eastern  gray 
kangaroo  and  the  red  kangaroo  may 
actually  have  increased  their  geographic 
range  since  Eimipean  settlement.  The 
lUCN/SSC  publication  also  listed  the 
three  kangaroos  as  among  those  taxa  for 
which  there  is  no  genetic  concern — 
either  because  they  are  common  in 
captivity,  or  readily  available  from  the 
wild,  requiring  monitoring  only  by 
annual  census. 

Summary  of  Comments  and 
Recommendations 

The  Service  received  about  740 
comments  in  response  to  the  January  21, 
1993.  request  for  comments  published 
in  the  Federal  Register  (58  FR  5341). 
Virtually  all  correspondents  supported 
the  request  to  ban  the  importation  of 
kangaroo  products  into  the  United 
States  and/or  advocated  the  retention  of 
threatened  status  for  the  species.  Most 
comments  provided  no  substantive 
information  on  these  issues. 

The  harvest  of  kangaroo  products 
provides  raw  materials  for  a  primary 
industry  in  Australia.  Many  individuals 
and  organizations  expressed 
dissatisfaction  or  distaste  for  this  fact. 
For  example,  about  700  comments  were 
in  response  to  an  Action  Alert 
published  by  the  Humane  Society  of  the 
United  States  (HSUS)  which  stated  that 
the  Australian  Government  sanctioned 
the  slaughter  of  5.2  milUon  kangaroos  in 
1992  to  supply  the  domestic  and 
international  market  for  kangaroo  skins. 


This  was  from  a  combined  kangaroo 
population  which  the  HSUS  claimed 
only  totaled  13.9  milUon.  Respondents 
especially  advocated  the  retention  of 
threatened  status  (374  repUes),  or  the 
retention  of  threatened  status  and  the 
reimposition  of  the  importation  ban 
(260  repUes). 

The  underlying  concern  expressed  by 
the  HSUS  respondents  as  well  as  many 
other  commentators  regarded  the 
commercial  harvest  and  trade  in  these 
kangaroo  species,  which  are  protected 
species  under  AustraUan  domestic 
legislation.  Commenters  frequently 
expressed  (1)  an  outrage  that  a 
commercial  harvest  was  allowed  to 
occiu-  by  an  industry  that  many  persons 
characterized  as  illegitimate;  (2)  a  view 
that  market  forces,  if  not  at  present, 
might  in  the  futiu*  overwhelm 
conservation  practices  to  the  detriment 
of  the  species;  and  (3)  a  view  that  the 
threat  of  trade  restrictions  was  necessary 
to  ensure  that  Australian  governments 
continue  to  manage  kangaroos  in  a 
responsible  manner. 

"rhe  Service  response  to  this  recurring 
and  significant  concern  is  as  follows. 
The  determination  to  utilize,  in 
commercial  trade,  kangaroo  products 
from  well-managed  populations  is  a 
domestic  issue  that  wrlll  ultimately  be 
determined  at  the  ballot  box.  in  the 
legislatures,  and  in  the  courts  of 
Australia.  The  Service  has  the 
responsibility  to  determine  whether  the 
species  are  threatened  or  endangered 
imder  the  Endangered  Species  Act  and 
to  promulgate  certain  special  rules  if 
required.  A  finding  of  threatened  or 
endangered  is  made  after  five  specific 
Usting  criteria  have  been  evaluated.  The 
second  of  these  criteria  questions 
whether  ovenitilization  occurs,  for 
among  other  reasons,  commercial 
purposes.  The  Service  has  found,  as 
indicated  below,  that  the  commercial 
quotas  are  related  to  kangaroo 
populations  occurring  within  the 
commercial  uUlization  area  (CUA).  The 
CUA  is  that  portion  of  the  range  of  the 
individual  species  where  the 
commercial  harvest  is  allowed  to  occur. 

Kangaroo  populations  are  known  to 
cycle  in  abundance  writhin  the  CUAs 
because  much  of  inland  Australia  is  an 
arid  and  drought-prone  landscape 
where  unregulated  kangaroo  niunbers 
increase  when  water  is  plentiful  and 
diminish  in  times  of  drought.  Extensive 
annual  surveys  occur  in  South 
Australia,  New  South  Wales  and 
Queensland  to  estimate  kangaroo 
populations  in  order  to  set  harvest 
quotas  for  the  subsequent  calendar  year. 
Those  surveys  using  fixed-wing  aircraft 
seem  to  reliably  index  kangaroo 
populations  in  open  and  arid 


landscapes  but  to  significantly 
imderestimate  populations  in 
woodlands,  such  as  the  mulga 
woodlands  of  southern  Queensland. 
Aerial  surveys  conducted  from 
heUcopters  seem  to  more  reUably 
indicate  kangaroo  populations  in  the 
woodland  habitats.  The  kangaroo 
populations  in  vast  and  thinly  inhabited 
Western  AustraUa  are  estimated  every 
third  year  from  aerial  surveys  and 
inferred  in  intermediate  years  from  a 
variety  of  data. 

Harvest  quotas  are  usually  established 
as  a  percentage  of  the  estimated 
kangaroo  population  after  considering 
potential  range  conditions  as  predicted 
&t)m  current  rainfall  data.  Frequently, 
the  harvest  quota  has  totaled  about  15- 
20  percent  of  the  estimated  kangaroo 
population  and  about  70  percent  of  the 
commercial  harvest  quota  has  been 
annually  harvested.  Kangaroo  shooters 
are  Ucensed,  and  can  only  kill 
kangaroos  for  commercial  purposes  on 
private  properties  after  shooters  have 
obtained  permission  from  landowners. 
Commercial  shooters  can  only  sell  their 
kangaroo  hides  and  meat  to  Ucensed 
dealers.  Products  only  from  these 
commercially  killed  kangaroos  can  enter 
international  commerce.  The  Service 
believes  that  the  Commonwealth  and 
State  governments  in  Australia  have  a 
sincere  interest  in  the  preservation  of 
their  native  wildlife  species  and  act  in 
a  professional  manner  to  manage  these 
kangaroo  species  so  they  will  occur  in 
abundance  into  perpetuity.  The  Service 
has  no  reason  to  beUeve  that  market 
pressures  will  one  day  insidiously  drive 
conservation  activities  in  AustraUa,  and 
notes  that  the  United  States  and  the 
international  commimity  could  act  to 
limit  the  trade  in  kangaroo  products, 
should  the  status  of  these  three 
kangaroo  species  be  significantly 
reduced  in  the  future. 

The  Service  disagrees  that  threatened 
status  should  be  retained  for  these 
abundant  and  sufficiently  managed 
species,  at  this  time,  to  ensure  that  a 
primary  industry  behaves  or  because 
one  day  the  threatened  status  may  - 
somehow  be  useful  in  the  management 
of  kangaroos.  The  Service  believes  the 
Usts  of  endangered  and  threatened 
species  should  only  include  those 
animals  and  plants  whose  current  status 
fit  the  definitions  of  the  Act.  The 
Service  has  found  that  these  three 
species  of  kangaroos  are  not  threatened 
species  (i.e.,  species  in  danger  of 
extinction,  within  the  foreseeable 
future,  throughout  all  or  a  significant 
portion  of  their  range). 

Several  comments  stated  that  the 
threatened  status  should  be  retained  for 
the  three  sp>ecies  of  kangaroos  because 
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of  the  current  quality  of  kangaroo 
management  in  Australia.  These 
comments  (A-M)  are  treated  together  in 
this  assessment  because  they  are  closely 
related  and  actually  pertain  to  a  larger 
issue,  which  is  "How  much 
management  is  sufficient?"  The 
comments  and  Service  responses  are 
listed  below  for  comments  A-M  and 
this  is  followed  by  a  discussion  of  the 
■'sufficiency  of  management"  Question. 

A.  Comment:  Survey  methods, 
especially  in  Queensland,  are 
unreUable.  Response:  Nichols  et  al. 
(1990)  stated  that  "Australian  biologists 
have  been  leaders  in  the  development  of 
aerial  survey  ethods  for  estimating 
animal  population  size.  Current  surveys 
are  very  extensive,  properly 
standardized  and  well  thought  out. 
Some  additional  work  needs  to  be  done 
on  the  estimation  of  visibility  correction 
factors,  but  such  work  is  well  underway. 
Current  research  indicates  that 
previously-used  correction  factors  may 
be  too  small.  Published  estimates  of 
kangaroo  population  size  thus  are  based 
on  sound  methodology  but  are  probably 
too  small."  Additional  studies  have 
been  conducted  since  1990.  Queensland 
is  especially  concerned  about  methods 
to  more  rehably  estimate  animal 
numbers  in  woodland  habitats. 
Queensland  has  annually  accomplished 
fixed- wing  aerial  surveys  from  1984  to 
1992,  and  helicopter  surveys  since  1991. 
Queensland  plans  to  further  review  the 
results  of  population  surveys  using 
fixed-wing  aircraft  and  heUcopters  to 
establish  revised  correction  factors  for 
use  in  siureys  of  woodland  habitats. 

B.  Comment:  The  Commonwealth  and 
State  governments  have  failed  to 
implement  measures  to  make  kangaroo 
plans  adequate  to  protect  kangaroos. 
Response:  It  is  imclear  whether  this 
comment  pertains  to  the  apparent 
contradiction  wherein  different 
domestic  statutes  provide  both 
protective  status  to  the  species  and 
allow  a  commercial  harvest  of  the 
species  or  to  some  perceived 
inadequacy  in  the  kangaroo 
management  plans.  Any  conflict  in 
domestic  legislation  is  an  AustraUan 
domestic  matter.  The  Service  has  found 
that  the  kangaroo  management  plans 
developed  by  the  States  and  agreed  to 
by  the  Commonwealth  are  sufficient  to 
allow  the  species  to  be  deUsted. 

C.  Comment:  The  commercial 
slaughter  of  kangaroos  constitutes  a  very 
real  threat  to  the  siurival  of  the  species. 
Response:  For  the  reasons  stated  above, 
and  later  in  this  final  rule,  the  Service 
has  found  that  the  current  commercial 
harvest  of  these  managed  kangaroo 
species  does  not  threaten  the  survival  of 
these  species  in  mainland  Australia  at 


present  nor  is  it  likely  to  in  the 
foreseeable  future. 

D.  Comment:  The  kangaroo  slaughter 
is  imnecessary.  Response:  The  necessity 
and  desirabihty  of  commercially 
harvesting  kangaroos  is  an  Australian 
domestic  matter.  The  Service's 
assessment  is  only  that  the  present 
managed  harvest  does  not  cause  the 
Service  to  conclude  that  the  kangaroo 
populations  should  be  listed  as 
threatened. 

E.  Comment:  The  development  of  a 
meat  market  will  increase  demands  on 
kangaroo  populations.  Response:  The 
decision  to  seek  domestic  and 
international  markets  for  kangaroo  meat 
is  an  Australian  domestic  issue.  The 
Service  beUeves  that  the  present 
management  is  sufficient  and  notes  that 
extensive  non-use  of  kangaroo  protein 
accompanies  a  skins-only  harvest,  and 
that  a  well  run  meat  industry  can  more 
fully  and  more  efficiently  use  the 
current  harvest. 

F.  Comment:  The  adoption  of  a 
sustained  use  management  principle  for 
a  protected  species  was  accomplished 
without  a  public  debate.  Response:  The 
Service  considers  this  to  be  an 
Australian  domestic  matter  and  not  a 
factor  in  making  a  listing  decision  under 
the  Act. 

G.  Comment:  The  "threatened"  listing 
was  valuable  because  it  allowed  the 
Service  to  act  as  an  international 
watchdog  on  the  kangaroo  industry. 
Response:  The  Service  promotes  the 
international  conservation  of  species 
and  the  international  enhancement  of 
biodiversity.  The  Service  is  obUgated  to 
properly  classify  these  species  based  on 
the  criteria  stipulated  in  the  Act. 

H.  Comment:  Kangaroos  routinely 
carry  such  a  high  parasite  load  that  they 
are  unfit  for  human  consumption. 
Response:  It  is  the  responsibility  of  the 
Commonwealth  government  to  assure 
the  citizens  of  AustraUa  and  the  world, 
if  such  exports  are  allowed,  about  the 
quahty  of  any  kangaroo  meat  product. 
The  Service  notes  this  is  clearly  not  an 
issue  to  consider  when  making  an 
evaluation  imder  the  Act. 

I.  Comment:  Tags  placed  on  carcasses 
and  skins  are  not  species  specific. 
Response:  The  Service  agrees  that 
species  specific  kangaroo  tags  would 
likely  allow  the  States  to  have  a  better 
control  over  the  kangaroo  harvest  and 
over  the  marketing  of  kangaroo 
products.  The  Service  notes  that  the 
kangaroo  harvest  is  sufficiently 
monitored  m  other  ways  such  as  the 
assessment  of  shooter's  records,  dealer's 
records,  sex-age  composition  of  the  kill 
and  descriptors  of  other  biological 
attributes.  These  records  help  ensure 


that  the  kangaroo  harvest  is  adequately 
managed. 

J.  Comment:  Customs  officers  do  not 
inspect  all  consignments  of  kangaroo 
products  prior  to  their  export.  Response: 
The  kangaroo  harvest  and  exports  are 
thoroughly  reported  and  State  and 
Federal  enforcement  personnel  have 
authority  for  search  and  seizures  that 
the  Service  believes  will  adequately 
control  any  significant  illegal  activities. 

K.  Comment:  Harvest  quotas  do  not 
include  animals  killed  for  the  domestic 
market  or  for  nuisance  purposes. 
Response:  The  Service  agrees  that  it 
would  be  beneficial  to  management  if 
all  kangaroos  killed  were  tagged  and 
reported.  This  effort  would  benefit  the 
estimate  of  total  harvest  and  would  help 
curtail  any  movement  of  untagged 
animals  into  commerce.  The  Service 
notes  that  harvest  quotas  are  based  on 
estimates  of  the  living  population  so 
that  the  estabUshment  of  a  harvest  quota 
is  a  function  of  all  sources  of  mortality 
that  have  impacted  kangaroo 
populations  up  to  the  time  of  quota 
determination.  The  Ser\'ice  further  notes 
that  kangaroos  killed  for  the  domestic 
market  are  part  of  the  kill  regulated  by 
the  harvest  quotas  but  that  kangaroos 
killed  for  pest  control  are  outside  the 
harvest  quota.  The  kill  for  pest  control, 
however,  is  limited.  For  example,  the 
number  of  kangaroos  killed  for  damage 
mitigation  purposes  is  believed  to  be 
less  than  1  percent  of  the  population. 

L.  Comment:  There  is  inadequate 
enforcement  of  animal  welfare 
requirements.  Response:  The  Service 
agrees  that  any  wildlife  harvest  should 
be  conducted  in  as  humane  a  manner  as 
is  possible,  but  this  is  not  a  criterion  to 
be  considered  in  making  listing 
determinations  under  the  Act. 
M.  Comment:  The  State  and 
Commonwealth  governments  have 
inadequate  resources  for  kangaroo 
management.  Response:  The  Service 
finds  that  resources  available  to 
conservation  agencies  in  Australia  are 
sufficient  so  these  three  species  of 
kangaroos  are  adequately  protected 
under  present  management. 

A  decision  to  list  or  delist  species 
under  the  Act  often  requires  a  decision 
about  the  "sufficiency  of  management." 
No  government  or  agency  provides 
perfect  management  but  many 
governments  and  agencies  provide 
sufficient  management  so  individual 
wildlife  species  can  be  used  in  a 
sustainable  maimer.  A  reasonable 
standard  for  the  Service  to  use  to 
determine  sufficiency  of  management  in 
any  country  is  to  compare  the 
management  of  the  foreign  species  with 
the  management  of  a  comparable 
species  within  the  United  States.  The 


white-tailed  deer  in  the  United  States  is. 
in  some  ways,  comparable  to  the 
kangaroo  in  Australia.  The  white-tailed 
deer  analogy  is  uUUzed  herein  to 
provide  a  measure  of  scale.  Scale  is 
important  for  understanding  the  size  of 
ranges,  the  size  of  populations,  the  size 
of  the  harvest,  and  the  magnitude  of 
management  and  law  enforcement 
problems.  It  is  fully  understood  that 
harvest  mechanisms  differ  between  deer 
(sport-hunting)  and  kangaroos 
(commercial  harvest).  That  significant 
difference,  however,  is  not  directly 
relevant  to  the  present  discussion. 

The  white-tailed  deer  may  be  about  as 
nmnerous  in  the  United  States  as  are  the 
three  kangaroos  in  Australia,  and  the 
white-tailed  deer  is  sufficiently 
managed  at  about  the  same  intensity  as 
are  the  kangaroos.  State  and  the 
Commonwealth  governments  in 
Australia  accompUsh  a  variety  of  aerial 
and  ground  censuses  and  computer 
simulations  to  estimate  kangaroo 
populations,  and  these  estimates 
become  the  basis  for  the  establishment 
of  harvest  quotas.  State  governments  in 
the  United  States  use  a  variety  of  groimd 
surveys  and  computer  simulation 
models  to  estimate  white-tailed  deer 
populations,  and  these  estimates 
become  the  basis  for  establishing 
desired  levels  of  harvest.  Some  level  of 
public  comment  is  sought  in 
establishing  harvest  levels  in  both 
countries.  Some  level  of  appraisal  of 
habitat  carrying  capacity  frequently 
occurs  for  both  deer  and  the  kangaroo 
species.  The  actual  harvests  of 
kangaroos  in  Australia  and  deer  in  the 
United  States  are  regulated  by  complex 
licensing  systems.  Landholders  seek 
harvest  permits  from  State  governments 
in  Australia  and  professional  hunters 
seek  licenses  from  those  State 
governments  and  hunt  permission  from 
individual  landholders  in  order  to 
legally  kill  kangaroos.  The  professional 
hunter  then  sells  kangaroo  hides  and/or 
carcasses  to  Ucensed  dealers.  State 
governments  in  the  United  States 
establish  hunting  seasons  and  bag  limits 
and  sell  licenses  to  individual  himters 
who  must  seek  permission  to  hunt  on 
private  lands  but  who  may  also  hunt  on 
certain  public  lands.  Deer  hunters  vary 
considerably  in  their  hunting  skills  and 
deer  products  are  for  personal  rather 
than  commercial  use.  Some  level  of 
illegal  kill  occurs  in  each  country 
because  there  are  insufficient  resources 
to  police  all  levels  of  the  kangaroo 
industry'  and  all  deer  hunting  events. 
One  major  difference  between  deer 
and  kangaroo  management  is  that 
kangaroos  in  arid  habitats  seem  more 
likely  to  experience  large  population 
fluctuations.  A  second  difference 


between  deer  and  kangaroo  management 
is  that  in  the  United  States  12  milhon 
licensed  hunters  annually  kill  3  million 
deer  for  personal  consumption,  whereas 
in  Australia  3  milhon  kangaroos  may  be 
killed  by  about  1700  Ucensed 
professional  hunters  who  each  kill  an 
average  of  1800  kangaroos  for 
commercial  purposes.  Neither  species  is 
threatened  by  its  respective 
management  regime,  as  both  deer  and 
kangaroos  are  managed  in  a  way  that  is 
adequate  to  maintain  harvestable 
populations  over  time. 

The  Center  for  International 
Environmental  Law  (CIEL)  provided 
three  comments  that  are  answered 
individually,  below.  The  first  comment 
from  CIEL  stated  that  the  proposal  to 
delist  the  three  species  is  a  pohtical 
action  and  is  not  a  justified  biological 
decision.  CIEL  maintained  that 
Australia  had  put  poUtical  pressure  on 
the  Bush  administration,  yid  that  this 
delisting  action  was  the  last  act  of  the 
Service  during  that  Administration. 
CIEL  also  held  that  a  brief  60-day 
comment  period  underscores  the 
attempt  to  sneak  a  final  rule  past  a  new 
Administration. 

The  Service  response  is  that  the 
proposal  to  delist  these  species, 
pubhshed  in  the  Federal  Register  on 
January  21, 1993.  evolved  from  a  request 
in  a  December  20. 1989.  petition  filed  by 
Greenpeace  USA.  "to  reinstate  the  ban 
on  commercial  importation  of  kangaroos 
and  kangaroo  products".  That  petition 
generated  a  review  that  was 
subsequently  cited  in  a  petition  to  deUst 
the  species  filed  on  November  6. 1990. 
by  the  WildUfe  Legislative  Fund  of 
America.  The  Service  notes 
correspondence  from  the  Center  for 
International  Environmental  Law,  dated 
April  9, 1992,  requesting  that  the 
Service  make  a  final  decision  on  both 
petitions  by  the  end  of  the  siumner  of 
1992.  Consequently,  the  Service  made 
every  effort  to  arrive  at  a  decision 
regarding  the  two  petitions  and  to 
publish  the  required  proposal  in  as 
timely  a  manner  as  possible.  A  Service 
biologist  returned  from  a  fact-finding 
trip  to  AustraUa  on  August  1. 1992,  and 
prepared  the  proposed  rule  by  mid- 
November.  The  intervening  2-month 
period  from  mid-November  until 
publication  in  mid-January  reflects 
normal  Service  review  time  and  delays 
associated  with  the  holiday  season.  The 
60-day  comment  period  on  the  proposed 
rule  is  not  at  all  unusual.  It  is  the  same 
comment  period  specified  in  some  other 
recent  proposed  rules  involving  foreign 
species  such  as  the  Queen  Alexandra's 
Birdwing  Butterfly  in  the  March  1. 1989. 
Federal  Register  (54  FR  8574)  and  the 


Nile  Crocodile  in  the  August  3.  1992, 
Federal  Register  (57  FR  34095). 

The  second  comment  from  CIEL 
declared  that  the  proposal  to  delist  the 
three  species  of  kangaroos  continues  a 
pattern  seen  over  the  past  few  years 
during  which  time  the  Service  has  failed 
to  add  protection  to.  or  has  reduced 
protection  for.  several  species  of 
commercial  interest. 

The  Service  response  is  that  it  has  not 
abrogated  its  responsibihties  to  world 
conservation  and  arbitrarily  reduced 
protection  to  species  because  of  their 
commercial  value.  The  Service  supports 
the  sustainable  use  of  wildUfe  if  that  use 
can  be  shov»m  not  to  threaten  the 
survival  of  the  species.  The  Service, 
since  1989.  has  added  foreign  species  to 
the  Ust  of  endangered  species  under  the 
United  States  Endangered  Species  Act 
(e.g..  the  chimpanzee,  several  snub- 
nosed  monkeys,  and  a  variety  of  birds, 
including  psittacines,  and  turtles).  The 
Service  periodically  reevaluates  the 
status  of  species  as  new  information 
becomes  available  and  occasionally 
transfers  species  between  lists  or 
removes  species  from  the  lists  of 
endangered  and  threatened  species 
when  justified.  The  Service- supported 
the  Usting  of  the  African  elephant  and 
six  species  of  fruit  bats  to  Appendix  I  at 
the  Seventh  Meeting  of  the  Conference 
of  the  Parties  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Faima  and  Flora 
(CITES)  in  1989  and  successfully 
proposed  the  addition  of  the  Coffin's 
cockatoo  and  the  bog  turtle  to  Appendix 
I  at  the  Eighth  Meeting  of  the  CITES 
Conference  of  the  Parties  in  1992.  The 
Service  also  successfully  proposed  five 
other  additions  to  Appendix  II  at  the 
1992  meeting  and  offered  proposals  to 
amend  Appendices,  in  accordance  with 
the  10-year  review  process  of  CITES. 
Some  of  those  proposals  required  the 
transfer  of  species  between  Appendices. 
The  Service  sought  to  suspend 
commercial  trade  in  certain  wild  bird 
species  of  concern  that  are  listed  in 
Appendix  II  of  CITES  at  the  1992  CITES 
Convention  and  supported  the  passage 
of  domestic  legislation  in  1992  (The 
Wild  Bird  Conservation  Act  of  1992)  to 
ensure  that  U.S.  bird  imports  do  not 
jeopardize  wild  bird  populations. 

The  third  comment  from  CIEL  states 
that  the  Service  must  retain  the 
kangaroos  on  the  list  of  threatened 
species  and  reinstate  the  import  ban 
because  the  long  and  continuing 
drought  constitutes  an  important  natural 
factor  affecting  the  existence  of  these 
species  of  kangaroos. 

The  Service  notes  that  enclosures 
submitted  by  CIEL  on  March  22.  1993. 
clearly  indicate  extensive  areas  in  New 
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South  Wales  (NSW)  and  Queensland 
that  retain  a  drought-declared 
designation  as  of  March  1. 1993.  These 
enclosures  are  presented  as  evidence 
that  drought  continues  to  devastate 
Austraha  and  kangaroo  populations.  A 
February  5. 1993,  letter  from  John 
Eveleigh,  Assistant  Regional  Manager. 
Western  Region.  New  South  Wales,  to 
the  Director.  AustraUan  National  Parks 
and  WildUfe  Service  (ANPWS).  clearly 
indicates  that  economic  factors  as  well 
as  rainfall  totals  determine  the 
declaration  of  drought  status  by  the 
Department  of  Agriculture. 

An  El  Nino-related  drought  occurred 
in  parts  of  Australia  during  1991-2  and 
affected  some  populations  of  the  three 
kangaroo  species.  Rainfall  deficiencies 
from  March  through  October  1991 
occurred  throughout  nearly  all  of 
Queensland,  in  northcentral  and 
northeastern  New  South  Wales,  some 
portions  of  the  Northern  Territory  and 
in  extreme  northeastern  Western 
Australia.  Rains  during  November  1991 
.  through  January  1992  essentially 
reduced  the  rainfall-deficient  area  to  the 
eastern  two-thirds  of  Queensland,  the 
northern  portion  of  the  Northern 
Territory  and  nortliem  Western 
Australia.  Additional  rains  during 
February  1992  further  reduced  the 
rainfall-deficient  areas  to  southcentral 
Queensland  and  the  northeastern 
coastal  areas  of  Queensland,  the 
northern  portion  of  the  Northern 
Territory  and  northern  Western 
Australia.  The  rainfall-deficient  area,  by 
May  1992,  was  further  reduced  to 
southcentral  Queensland,  northcentral 
New  South  Wales,  and  the  central  and 
northern  coasts  of  Queensland.  The 
rainfall-deficient  area  for  the  1 7-month 
period  from  March  1,  1991  to  July  31, 
1992,  occurred  in  southcentral 
Queensland  and  extreme  northcentral 
New  South  Wales.  Much  of  this 
southcentral  Queensland  and 
northcentral  New  South  Wales  area 
experienced  severe  rainfall  deficiencies 
and  two  small  localized  portions  of  this 
area  recorded  record  rainfall 
deficiencies  dining  this  17-month 
period.  These  portions  of  Queensland 
and  New  South  Wales  constitute 
important  kangaroo  habitat. 

The  1991-1992  drought  event  ended 
in  these  kangaroo  habitats  because 
rainfall  totals  listed  as.  highest  on  record 
were  recorded  throughout  the  southern 
portion  of  South  Australia, 
southwestern  New  South  Wales  and 
much  of  Victoria  from  November  1, 
1992  to  January  31, 1993.  Rainfall  totals 
recorded  as  very  much  above  average 
were  recorded  for  much  of  the 
remainder  of  South  Australia  and 
western  and  central  New  South  Wales 


during  this  same  three  month  period.  At 
least  average  rainfall  fell  over  most  of 
Queensland,  including  the  most 
important  kangaroo  habitats,  in  the 
November  1, 1992  to  January  31, 1993 
period.  Drought  areas  in  New  South 
Wales  received  reasonable  rains  in  the 
first  half  of  1993  and  even  better  rains 
in  the  second  half  of  the  year.  Drought 
declarations  in  Queensland,  by  early 
1994,  occurred  in  about  46  percent  of 
the  State's  land  area.  No  rangelands  are 
drought  declared  in  Western  Australia 
in  early  1994,  and  South  Australia  has 
experienced  good  rainfall  years  from 
1989-1993  in  most  parts  of  the  State. 
The  1991-2  drought,  at  one  time  or 
another,  affected  northern  New  South 
Wales,  most  of  Queensland,  eastern  and 
northern  portions  of  the  Northern 
Territory  and  northern  Western 
Australia.  The  1991-2  drought  was  not 
experienced  in  the  other  60  percent  of 
the  continent. 

About  70  percent  of  Austraha  is 
classified  as  arid  or  semi-arid  and  is 
characterized  by  high  variability  in 
rainfall.  Drought  periodically  occurs  to 
these  landscapes,  and  its  severity  and 
duration  can  clearly  affect  pasture 
quality  and  kangaroo  well-being  and 
numbers.  At  least  47  major  drought 
events  have  been  recorded  somewhere 
on  the  continent  during  the  100  year 
period  from  1888  to  1988  (data  provided 
by  ANPWS  and  excerpted  from  "Water 
2000:  Consultants  Report  No  13— Water 
Resoiu"ces  Aspects  of  Drought  in 
Australia"  Dept.  Resources  and  Energy 
(1983)  and  Bureau  of  Meteorology). 
Areas  of  deficient  rainfall  are  to  be 
expected  on  the  Australian  continent. 
Wildlife  management  specialists  accept 
drought  as  a  "normal"  event  and 
manage  their  resources  accordingly  by 
reducing  kill  during  years  when 
kangaroo  populations  are  diminished 
and  increasing  harvest  when 
populations  are  increased  (see  below). 
The  1991-1992  drought  impacted 
kangaroos,  especially  in  northern  New 
South  Wales  and  southern  Queensland, 
but  did  not  and  does  not  threaten  the 
continental  population  of  these  three 
species. 

Drought  areas  were  declared  in  most 
of  New  South  Wales  and  some  southern 
and  eastern  areas  of  Queensland  in 
Australia's  winter  of  1994.  The  effect  of 
this  drought  on  kangaroo  populations  is 
not  yet  known,  but  as  noted  earlier, 
kangaroo  populations  have  recovered 
from  the  previous  severe  drought  of 
1982-83  (longer  in  some  areas). 
Furthermore,  while  1995  kangaroo 
harvest  quotas  are  not  yet  known,  the 
Service  has  reviewed  and  discussed  the 
State  and  Commonwealth  management 
program  and  believes  that  appropriate 
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quotas  will  be  established  to  maintain 
kangaroo  populations. 

An  additional  comment  expressed  by 
several  persons  concerned  the  capabiUty 
and  wrillingness  of  wildlife  managers  to 
reduce  the  kangaroo  kill  when 
populations  are  diminished.  They 
claimed  that  Australia's  management 
plans  do  not  reduce  the  kill  quotas 
during  droughts  and  the  present  drought 
has  sharply  reduced  kangaroo 
populations  and  clearly  placed  the 
species  in  jeopardy. 

The  Service  responds  with  a  summary 
description  of  the  management  actions 
that  one  state.  New  South  Wales  (NSW), 
has  undertaken  to  manage  kangaroos 
during  drought  declared  conditions  in 
the  1980s  and  1990s.  NSW  has  about  a 
third  of  the  continent's  population  of 
red  and  gray  kangaroos.  This  summary 
is  excerpted  from  a  letter  from  John 
Eveleigh,  Assistant  Regional  Manager, 
Western  Region,  New  South  Wales 
National  Parks  and  Wildhfe  Service,  to 
the  Director,  Australian  National  Parks 
and  Wildlife  Service,  dated  February  5. 
1993.  A  significant  area  of  NSW  was 
declared  to  be  within  a  drought  declared 
zone  in  1982.  A  total  harvest  quota  of 
843,000  animals  had  previously  been 
established  for  1982,  which  was  12 
percent  of  the  1981  estimated  NSW 
population  of  7  million  kangaroos.  A 
fixed  quota  was  allocated  for  the  first  six 
months  of  1982  and  a  notional  quota 
was  allocated  for  the  second  half  of  the 
year  to  be  modified  if  climatic 
conditions  dictated.  The  1982  mid- 
winter (June-August)  population  survey 
estimated  a  total  NSW  kangaroo 
population  of  about  9.4  million  animals 
with  the  population  of  red  kangaroos 
still  increasing  but  that  of  gray 
kangaroos  being  diminished  by  about  29 
percent. 

Because  of  the  drought  conditions  the 
harvest  quota  for  calendar  year  1983 
was  maintained  at  843,000,  about  9 
percent  of  the  1982  estimated 
population.  Drought  conditions 
prevailed  throughout  far  western  and 
eastern  portions  of  NSW  during  1983, 
but  relieving  rains  fell  throughout  the 
central  portion  of  the  state.  Quotas  were 
allocated  as  in  1982.  The  mid-winter 
1983  population  estimate  indicated  a 
total  NSW  kangaroo  population  of  5.5 
million,  with  some  decline  in  red 
kangaroos  and  a  significant  decline  in 
the  number  of  gray  kangaroos.  A  total 
harvest  quota  of  500,000  was 
estabhshed  for  1984,  which  represented 
about  9  percent  of  the  total  1983 
population.  The  harvest  quota  for  red 
kangaroos  was  set  at  12  percent,  but  no 
culling  was  authorized  in  selected  one- 
degree  blocks  within  management 
zones.  Culling  of  gray  kangaroos  was 


allowed  in  three  management  zones  and 
was  disallowed  in  seven  other  zones,  hi 
addition,  properties  of  applicants  for 
non-commercial  culling  of  red  or  gray 
kangaroos  within  the  closed  areas  were 
subject  to  physical  inspection  by  NSW 
Rangers  prior  to  license  grant 
considerations. 

Drought  conditions  continued  to 
widen  across  NSW  in  1984.  The  mid- 
winter 1984  population  estimate 
indicated  a  total  NSW  kangaroo 
population  of  about  2.8  milhon  with  an 
increasing  red  kangaroo  population,  a 
static  gray  kangaroo  population  in  the 
eastern  management  zones,  and  a 
decline  in  both  red  and  gray 
populations  in  western  management 
zones.  A  harvest  quota  of  300,000  (11 
percent  of  the  1984  population)  was 
estabhshed  for  1985,  but  no  harvest  was 
allowed  in  areas  containing  estimated 
population  densities  of  one  or  fewer  red 
or  gray  kangaroos  per  sq  km.  Drought 
conditions  still  extended  across  NSW  in 
early  1985,  except  for  the  extreme 
southwestern  portion  of  the  state. 
Drought-breaking  rains  fell  in  late  1985, 
and  early  1986  and  the  state  was 
declared  drought- &«e  in  1986.  The  mid- 
winter 1985  population  estimate 
indicated  a  total  kangaroo  population  of 
about  4.15  million  with  a  recovery  of 
both  red  and  gray  kangaroo  populations. 
Some  pockets  with  low  populations 
remained,  and  no  harvest  was  allowed 
during  1986  in  areas  with  a  kangaroo 
density  less  than  or  equal  to  one  per  sq 
km.  A  1986  harvest  quota  of  577,000 
was  established  (14  percent  of  the 
population)  but  15  percent  of  the  quota 
was  withheld  and  not  allocated. 

Drought  conditions  did  not  occur  in 
NSW  from  1987-1991,  and  populations 
of  both  red  and  gray  kangaroos  and 
harvest  quotas  progressively  increased 
each  year.  The  total  harvest  also  usually 
increased  each  year.  The  mid-winter 
1990  population  estimate  indicated  a 
total  kangaroo  population  in  NSW  of 
8.55  milhon  with  increases  in  both  red 
and  gray  kangaroos.  A  1991  harvest 
quota  of  1.5  milhon  was  estabhshed 
which  was  18  percent  of  the  population 
estimate.  Thirteen  percent  of  the  quota 
was  held  back  and  not  allocated. 
Drought  conditions  began  to  extend 
southward  from  Queensland  into  the 
northern  management  zones  of  NSW. 
The  mid-winter  1991  population 
estimate  indicated  a  total  kangaroo 
population  in  NSW  of  9.1  milhon.  A 
harvest  quota  of  2.1  miUion  was 
estabhshed  which  was  about  23  percent 
of  the  1991  population  estimate.  Fifteen 
percent  of  the  harvest  quota  was  held 
back  and  not  allocated.  By  January  1992, 
the  1991-2  drought  had  extended 
further  into  NSW  and  was  declared  to 


cover  the  northern  and  eastern  portions 
of  the  state.  Kangaroos  reportedly 
moved  to  the  south  as  the  drought 
progressed  and  some  quota  allocations 
were  transferred  from  northern 
management  zones  to  more  southern 
zones.  The  notional  quotas  for  July- 
December  1992  were  reviewed  in  July 
1992.  Preliminary  1992  survey  figures 
indicated  that  central  and  southern 
populations  were  barely  impacted  by 
the  drought  and  kangaroo  populations 
were  increasing  in  the  most  southern 
management  zones. 

By  December  1992  the  drought 
declarations  indicated  that  the  drought 
had  retreated  to  the  most  northern 
management  zones  of  NSW.  The  mid- 
winter 1992  population  estimate 
indicated  a  total  NSW  kangaroo 
population  of  8.04  milhon.  A  harvest 
quota  of  1.66  milhon  was  established 
which  was  about  21  percent  of  the  1992 
population  estimate. 

The  1992  survey  indicated  declines  of 
the  red  kangaroo  throughout  the 
northern  management  zones,  stabihty  in 
the  central  management  zones  and 
increases  in  the  southern  management 
zones.  Populations  of  the  gray  kangaroo 
were  somewhat  diminished  in  some 
management  zones.  Harvest  quotas  for 
1993  were  diminished  for  populations 
in  those  management  zones  where 
kangaroo  populations  were  foimd  to  be 
reduced.  Foiuleen  percent  of  the 
potential  harvest  quota  was  held  back 
and  not  allocated. 

The  notional  quota  for  the  second  half 
of  1993  was  reviewed  when  preliminary 
mid-winter  1993  population  estimates 
were  available.  February  1993  reports 
indicated  that  drought-breaking  rains 
were  widespread  in  NSW  and  that 
drought  conditions  were  retracting  to 
the  north. 

This  synopsis  indicates  how  New 
South  Wales  strives  to  manage 
kangaroos  on  ranges  periodically 
impacted  by  droughts.  It  is  not  possible 
to  attain  and  maintain  a  specific 
kangaroo  population  on  such 
landscapes,  and  such  populations  are 
expected  to  cycle  as  periodic  droughts 
overtake  portions  of  the  continent. 
Management  strives  to  follow  the  cycle. 
This  requires  frequent  monitoring  of 
kangaroo  populations  and  the  setting  of 
low  harvest  quotas  when  populations 
are  low  but  allows  for  the  setting  of 
higher  quotas  when  kangaroo 
populations  are  expanding.  This  is 
exhibited  by  the  NSW  data  where  a 
harvest  quota  of  300,000  was 
established  for  1985  when  the  mid- 
vkdnter  1984  NSW  population  was 
estimated  at  2.7  milhon  and  a  harvest 
quota  of  2.07  milhon  was  estabhshed  for 
1992  when  the  1991  mid-winter  NSW 


kangaroo  population  was  estimated  at 
9.11  million. 

Harvest  quotas  represent  the 
maximum  number  of  kangaroos  that  can 
enter  domestic  or  international 
commerce  in  a  given  year  after  having 
been  taken  in  accordance  with  state- 
approved  plans.  About  70  percent  of  the 
quota  has  been  harvested  during  recent 
calendar  years.  The  maximum  allowable 
kill  is  regulated  as  is  the  relative 
location  of  that  kill.  New  South  Wales 
has  closed  management  zones  to 
harvest,  has  closed  degree  blocks  within 
management  zones  to  harvest,  has 
reallocated  harvest  quotas  between 
management  zones  as  a  result  of  new 
population  survey  information, 
routinely  issues  the  second  half  of  the 
harvest  quota  in  the  second  half  of  the 
calendar  year,  and  routinely  holds  back 
some  percentage  of  the  commercial 
quota  as  a  safety  precaution,  hi  addition, 
the  legal  harvesting  of  kangaroos  is  a 
hcensed  operation  and  all  aspects  of 
licensing  can  be  suspended  at  any  time 
during  the  calendar  year  if  such  actions 
are  necessary.  Other  harvesting  States 
also  have  regulatory  measures  that  allow 
the  reduction  of  take  if  environmental  or 
other  factors  adversely  impact  kangaroo 
populations. 

A  comment  supporting  the  Service's 
proposed  rule  was  provided  by  The 
Wildhfe  Legislative  Fund  of  America 
(WLFA)  which  had  filed  the  November 
6, 1990,  petition  to  defist  the  three 
kangaroo  species.  WLFA  stated  it  is  a 
strong  supporter  of  the  Endangered 
Species  Act  when  it  is  apphed  to 
species  that  truly  require  protection 
from  over-exploitation  or  critical' habitat 
destruction.  WLFA  also  stated  that 
listing  species  like  these  three  species 
overburdens  the  system  and  detracts 
from  the  ultimate  goal  of  protecting 
truly  endangered  species.  WLFA  stated 
that  recovered  species  should  be 
dehsted  as  quickly  as  possible  to 
encourage  recovery  efforts  for  other 
hsted  species  and  to  focus  the  limited 
efforts  of  the  Service  on  species  and 
populations  in  greater  need  of  scientific 
and  public  attention.  WLFA  stated  that 
keeping  these  species  on  the  threatened 
list  could  only  be  interpreted  as 
bureaucratic  red  tape  designed  to  stifle 
the  legitimate  trade  in  a  closely 
controlled  and  monitored  renewable 
resource.  WLFA  further  stated  that 
dehsting  does  not  foreclose  continued 
efforts  by  the  Service  to  selectively 
monitor  the  kangaroo  management 
programs  of  Austraha.  The  Service 
concurs. 

The  Austrahan  National  Parks  and 
Wildhfe  Service,  now  known  as  the 
Australian  Nature  Conservation  Agency 
(ANCA),  also  submitted  comments 
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about  the  extent  and  duration  of  the 
1991-2  drought,  the  sensitivity  of  the 
kangaroo  management  plans  of  New 
South  Wales  to  drought  and 
environmental  stress  during  the  1980s 
and  1990s,  and  the  1992  population 
estimates  and  the  kangaroo  harvest 
quotas  determined  for  1993. 

The  notice  containing  the  proposed 
rule,  published  on  January  21. 1993  (58 
FR  5341),  described  a  series  of 
monitoring  reports  to  be  submitted 
annually  from  the  Commonwealth  to  the 
Service.  The  Service,  on  January  27. 
1994.  received  a  report  of  the  1993 
population  surveys.  The  Service, 
because  the  additional  information  was 
received  before  the  final  rule  was 
finalized,  announced  the  new 
information  and  extended  the  comment 
period  in  a  Federal  Register  notice  on 
February  18. 1994  (59  FR  8163). 

After  the  close  of  the  1993  comment 
period  on  the  proposed  rule,  additional 
letters  were  received  before  the 
comment  period  was  reopened.  These 
were  tallied  with  those  received  when 
the  comment  period  was  reopened  in 
1994.  and  all  of  these  comments  were 
considered  in  the  preparation  of  this 
rule.  Conunents  received  during  this 
combined  period  included  883  letters 
and  14  "petitions"  containing  an 
additional  310  signatures.  Most  of  these 
letters  received  during  the  interim 
period  continued  to  raise  concerns 
about  the  inhumane  aspects  of  the 
harvest,  the  effects  of  dirought.  the 
adequacy  of  management  plans,  high 
harvest  quotas,  and  high  unregulated  or 
illegal  kiUings.  The  Service's  responses 
to  these  issues  were  addressed  above  in 
the  responses  to  earlier  comments.  One 
commenter  supported  the  delisting 
because  of  its  perception  that  this  would 
enable  the  species  to  be  used  in 
ranching.  This  is  not  relevant  to  oiu- 
decision. 

Several  new  comments  were  received 
in  response  to  the  February  18,  1994. 
Federal  Register  notice.  CIEL  submitted 
several  comments  that  seem  based  on 
inadequate  or  incomplete  information. 
In  addressing  those,  the  Service  notes 
(1)  that  the  information  submitted  by 
ANCA  was  in  voluntary  compliance 
with  monitoring  provisions  listed  in  the 
January  21. 1993,  Federal  Register  (58 
FR  5341);  (2)  that  the  1993  surveys  were 
accomplished  using  standardized 
techniques  that  have  been  developed 
and  improved  upon  for  over  a  decade; 

(3)  that  the  submitted  numerical 
estimates  represent  additional  data 
points  in  a  long-term  description  of 
kangaroo  populations  in  the  commercial 
utilization  areas  of  four  different  states; 

(4)  that  a  substantial  assessment  of  the 
status  of  kangaroos  and  kangaroo 


management  is  made  in  this  final  rule; 
(5)  that  the  Service  has  actively  sought 
input  into  the  kangaroo  issue  by  sending 
Service  biologists  to  AustraUa  in  1980, 
1990  and  1992;  (6)  that  the  destructive 
fires  of  1993  were  largely  outside  the 
commercial  utilization  areas  of  New 
South  Wales  and  Queensland;  and  (7) 
that  the  Service  has  a  responsibility  to 
delist  species  that  are  not  presently 
threatened  or  endangered.  The  Service 
has  considered  and  used  the  best 
available  scientific  and  commercial 
information  available  in  this  decision 
and  believes  that  no  further  data  is 
necessary  for  it  to  make  this  delisting 
decision.  The  Service  makes  this 
decision  based  on  all  of  the  factors 
required  by  the  Act  as  discussed 
specifically  in  this  rule.  In  addition,  the 
conunent  periods  provided  for 
consideration  of  this  proposal  met  the 
requirements  imposed  by  law;  and  this 
delisting  will  not  breach  the  ESA  duty 
to  conserve  the  species  as  they  are  no 
longer  threatened  imder  the  Act. 

Other  comments  by  CIEL  pertaining  to 
the  alleged  political  nature  of  the  listing 
decision,  the  perceived  failure  of  the 
Service  to  exercise  its  responsibilities  to 
provide  protection  to  commercially 
utilized  species,  and  the  importance  of 
drought  as  an  envirormiental  hazard 
threatening  kangaroo  populations  are 
addressed  above  in  this  final  rule. 

The  Kangaroo  Protection  Cooperative, 
Ltd.,  and  the  Australian  Wildlife 
Protection  Council  believed  the 
selection  of  large  males  in  the 
commercial  harvest  would  threaten  the 
future  fitness  of  the  species.  It  is  likely 
that  this  selective  harvest  will  shorten 
the  age  structure  in  populations  of  wild 
kangaroos,  but  it  is  not  evident  whether 
it  will  adversely  impact  the  gene  pool  of 
the  species.  The  Species  Survival 
Commission  of  the  World  Conservation 
Union  (lUCN/SSC)  Australasian 
Marsupial  and  Monotreme  Specialist 
Group  lists  populations  of  the  three 
species  as  stable  with  no  genetic 
concerns  (Kennedy  1992). 

The  Humane  Society  of  the  United 
States  (HSUS).  the  AustraUan  and  New 
Zealand  Federation  of  Animal  Societies. 
Dr.  John  Auty.  representing  the 
Australian  Wildfife  Protection  Coxmcil, 
and  CIEL  each  expressed  concern  about 
the  estimates  of  major  reductions  in  the 
kangaroo  populations  of  Western 
Australia,  from  1990-1993.  and  the 
explanation  for  that  decUne  offered  by 
ANCA.  Dr.  Gerry  Maynes,  of  the  ANCA, 
in  a  March  4. 1994,  letter  to  Mr.  Chris 
Wold  of  CIEL,  offered  the  following 
explanation  for  the  Western  Australian 
data: 

"The  results  for  1990  may  be  distorted 
by  population  estimates  for  the  two 


blocks  012  and  013,  which  together 
contributed  50%  to  the  overall  estimate 
(this  contrasts  with  contribution  of  20% 
and  22%  in  1984  and  1987, 
respectively).  The  estimated  density  in 
the  012  block  (45  per  sq  km)  is  far 
higher  than  in  any  previous  year  for 
either  kangaroo  species.  This  result  may 
be  an  artifact  of  change  placement  in  the 
transect  line;  in  1990  the  flight  line 
coincided  exactly  with  the  distinct 
vegetation  ecotone  of  mallee  and  open 
plain  (ideal  habitat  for  kangaroos),  but 
in  previous  years  this  may  not  have 
been  so  (navigational  variation  of  a  few 
kilometers  is  common,  even  with 
satellite  navigation  gear,  and  this  could 
lead  to  such  variation  between  years). 
Placement  of  only  one  line  in  each  of 
these  blocks  in  the  1990  and  previous 
surveys  would  facilitate  such  possible 
random  variation.  We  therefore  suggest 
caution  when  interpreting  the  recent 
acceleration  in  population  niunbers,  and 
recommend  that  in  future  surveys  two 
lines  be  allocated  to  these  blocks.  Thus, 
while  the  long  term  increase  is  likely  to 
be  real,  the  estimated  increase  of  99% 
from  1987  to  1990  may  be  an 
overestimate  of  the  increase." 

The  U.S.  Fish  and  Wildlife  Service 
believes  the  kangaroo  populations  in 
Western  Australia  should  be  more 
intensively  monitored  to  enhance  the 
quality  of  their  management. 

Several  commenters  suggested  that 
the  recent  devastating  fires  in  New 
South  Wales  and  Queensland 
represented  environmental  disasters 
that  threatened  these  species.  Dr.  Gerry 
Maynes  of  ANCA  in  a  March  7. 1994, 
letter  to  Dr.  C.  Dane,  indicated  that: 

"The  area  in  which  fires  occurred  was 
from  the  Queensland  border  to  just 
north  of  the  Victorian  border.  These 
fires  had  no  effect  on  population 
numbers  of  kangaroos  in  the  commercial 
harvest  zone  of  New  South  Wales  *  *  * 
Although  the  fires  were  widespread 
throughout  the  non-commercial  zone 
they  have  had  variable  impacts  on 
wildlife  including  kangaroos  due  to  the 
variable  areas  involved  and  intensities 
of  the  fires.  The  New  South  Wales 
National  Parks  and  Wildlife  Service  has 
initiated  follow-up  research  in  parks 
which  were  burnt  to  determine  the 
effects  of  the  fires  and  the  recovery  of 
wildlife  populations.  While  fires  have 
had  localized  impacts  on  wildlife 
populations,  wildfires  are  only  a 
significant  threat  to  populations  of 
wildlife  which  are  restricted  in 
distribution  *  *  *  or  do  not  possess 
adaptations  to  avoid  the  immediate 
impacts  of  the  fire  or  to  recover  quickly 
after  the  fire." 

The  HSUS  indicated  that  the  kangaroo 
species  should  be  listed  on  CITES  before 


being  removed  from  the  lists  of 
endangered  and  threatened  species. 
This  is  not  a  statutory  pre-condition  to 
delisting,  and  is  not  relevant  in  light  of 
the  Service's  finding  that  AustraUan 
regulatory  mechanisms  are  adequate. 
Neither  the  HSUS  nor  any  other  group 
or  individual  petitioned  the  Service  to 
list  these  kangaroos  on  the  CITES 
Appendices  when  the  Service  pubUshed 
a  Federal  Register  notice  on  July  15, 
1993  (58  FR  38112)  inviting  CITES 
proposals.  In  addition,  neither  the 
HSUS  nor  any  other  group  or  individual 
commented  on  the  absence  of  these 
kangaroos  from  the  proposed  list  of 
species  to  be  considered  by  the  Service 
for  possible  CITES  action,  (59  FR  3832. 
January  27, 1994). 

Two  comments  dealing  with  the 
validity  of  the  population  estimates 
were  received  after  the  close  of  the 
February  18, 1994,  comment  period  and 
are  herein  addressed.  The  first  comment 
alleged  that  the  Caughley  correction 
factors  overestimated  the  number  of  red 
kangaroos  and  the  second  comment 
alleged  that  the  Caughley  correction 
factors  overestimated  the  number  of 
gray  kangaroos  during  extended  drought 
conditions.  The  Service  notes  that  a 
senior  FWS  biometrician  traveled  to 
Australia  in  1990  and  evaluated  the 
procedures  currently  used  to  estimate 
kangaroo  populations.  His  assessment, 
siunmarized  in  item  A  (above),  indicates 
that  ciirrent  surveys  are  very  extensive, 
properly  standardized,  well  thought  out, 
and  that  additional  work  to  improve 
visibility  correction  factors  is  ongoing. 
Results  from  surveys,  listed  in  Tables  1- 
4,  indicate  trends  that  are  interpretable 
using  data  that  have  driven  successful 
kangaroo  management  programs  for  over 
a  decade.  Further  development  of 
sampling  procedures,  including  the 
additional  refining  of  visibiUty 
correction  factors,  should  further 
improve  census  data. 

Other  comments  submitted  in 
response  to  the  February  18, 1994, 
Federal  Register  notice  are  also 
addressed  above  in  this  final  rule.  These 
comments  concern  the  impact  that  a 
meat  market  might  have  on  the 
commercial  utilization  of  kangaroos,  the 
beUef  that  staff  cuts  to  the  U.S.  Customs 
Service  might  lead  to  nefarious 
activities  in  commerce,  the  beUef  that 
cruelty  is  rampant  in  the  harvest  of 
kangaroos,  the  beUef  that  population 
data  and  management  activities  and 
trade  controls  are  inadequate  in 
kangaroo  management,  the  argument 
that  harvest  quotas  should  consider  all 
forms  of  mortality,  and  the  perception 
that  droughts  and  periodic  floods 
represent  substantial  hazards  to 
kangaroo  populations. 


Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  Usting 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procediu«s  for  adding 
species  to  or  deleting  species  from  the 
List  of  Endangered  and  Threatened 
Wildhfe.  A  species  shall  be  listed  or 
reclassified  on  the  basis  of  the  best 
scientific  or  commercial  data  available 
after  conducting  a  review  of  the  species' 
status  with  regard  to  the  five  following 
evaluation  factors:  (A)  The  present  or 
threatened  destruction,  modification  or 
ciutailment  of  its  habitat  or  range;  (B) 
overutihzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  disease  or  predation;  (D) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and,  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence. 

This  final  rule  is  based  on  an 
assessment  of  the  five  listing  criteria 
within  the  Act.  The  assessment 
considered  the  present  biological  status 
of  the  three  kangaroo  species  in 
mainland  Austraha.  The  five  factors,  as 
they  apply  to  eastern  gray  kangaroo 
[Macmpus  giganteus),  western  gray 
kangaroo  [Macropus  fuliginosus),  and 
red  kangaroo  {\facmpus  nifus)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Extensive  kangaroo  habitats  have  been 
lost  or  seriously  degraded  where 
urbanization  and  several  forms  of 
intensive  agriculture  have  occurred.  The 
eastern  gray  kangaroo  has  lost  important 
habitats  to  development  and  agriculture 
in  eastern  Queensland,  New  South 
Wales  (NSWNPWS  1991a)  and 
throughout  Victoria.  The  species, 
however,  is  considered  abundant  and 
widespread  over  large  areas  of  eastern 
Austraha  where  annual  rainfall  exceeds 
250  mm  but  has  httie  seasonal  trend  or 
where  siunmer  rains  exceed  winter  rains 
(ANPWS  1991b).  That  pubUcation 
summarizes  habitats  for  the  eastern  gray 
kangaroo  as  including  semi-arid  maUee 
scrub,  woodland,  and  forest.  The 
densities  of  eastern  gray  kangaroos  are 
frequently  low  in  the  more  arid  portion 
of  their  potential  range,  where  they  may 
be  confined  to  narrow  belts  of  woodland 
bordering  watercovirses,  and  are 
sometimes  high  elsewhere.  The  1991 
density  of  gray  kangaroos,  for  example, 
was  estimated  at  about  1  per  sq  km  in 
arid  extreme  northwestern  New  South 
Wales  and  averaged  more  than  10  per  sq 
km  on  about  125,000  sq  km  of  habitat 
in  mesic  northcentral  New  South  Wales 


(NSWNPWS  1991b).  Caughley.  et  aJ. 
(1987)  hsted  densities  for  eastern  gray 
kangaroos  that  were  greater  than  20 
kangaroos  per  sq  km  on  some  transects 
in  extreme  southcentral  Queensland  as 
determined  from  1980-1982  aerial 
surveys.  The  western  border  of  the  range 
of  the  species  has  apparently  moved 
westward  since  European  settlement 
because  of  the  estabhshment  of 
numerous  semi-permanent  watering 
points  for  stock.  Pastoral  development  is 
considered  to  have  generally  favored  the 
eastern  gray  kangaroo  (NSWNPWS 
1991a).  The  action  plan  for  the 
conservation  of  Australasian  Marsupials 
and  Monotremes  (Kennedy  1992)  Usted 
an  increased  geographic  range  since 
European  settlement  for  eastern  gray 
kangaroos. 

The  red  kangaroo  is  considered 
abimdant  over  much  of  inland  Australia 
in  areas  receiving  less  than  500  mm 
annual  rainfall  (ANPWS  1991).  The 
species  occurs  in  mulga  and  mallee 
scrub,  shrubland,  woodland,  grassland, 
and  desert.  The  species  seems  to  prefer 
open  plains  with  scattered  trees  or 
shrubs.  The  1991  density  of  red 
kangaroos  was  estimated  at  less  than  3 
per  sq  km  in  central  NSW  but  at  more 
than  14  per  sq  km  on  about  125,000  sq 
km  of  habitat  in  arid  extreme 
northwestern  NSW  (NSWNPWS  1991a). 
Caughley,  et  al.  (1987)  Usted  densities 
greater  than  20  per  sq  km  for  the  red 
kangaroo  on  some  transects  determined 
from  1980-1982  aerial  surveys.  Red 
kangaroos  occiu  in  almost  a  continuous 
distribution  but  at  varying  densities 
over  all  the  pastoral  areas  and  a  large 
portion  of  the  interior  of  South 
AustraUa.  The  red  kangaroo  favors  the 
open  but  better  watered  country  inside 
the  2000  km  dingo-proof  fence  in  lands 
used  primarily  for  sheep  grazing.  Red 
kangaroo  densities  are  much  lower 
outside  the  fence  (SANPWS  1991).  The 
habitat  changes  associated  with  sheep 
grazing  such  as  closely  spaced  stock 
water,  the  production  of  shrubland  with 
ephemeral  grasses,  and  the  exclusion  of 
the  dingo  are  considered  favorable  for 
the  red  kangaroo.  The  action  plan  for 
the  conservation  of  Australasian 
Marsupials  and  Monotremes  (Kennedy 
1992)  listed  an  increased  geographic 
range  since  European  settlement  for  the 
red  kangaroo. 

The  western  gray  kangaroo  occurs 
across  the  south  of  the  continent  from 
Western  AustraUa  to  extreme 
southcentral  Queensland  but  generally 
not  east  of  the  great  divide.  This 
distribution  generally  corresponds  to 
the  area  where  winter  rainfall 
predominates.  Caughley,  et  al.  (1987) 
Usted  densities  greater  than  10  per  sq 
km  for  transects  in  a  relatively  small 
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area  of  southwestern  New  South  Wales 
as  determined  from  1980-1982  aerial 
surveys.  The  increase  of  watering  points 
to  aid  the  pastoral  industry  has  been 
beneficial  to  the  western  gray  kangaroo 
but  intensive  agriculture  has  adversely 
impacted  some  habitats.  Arnold  (1990), 
for  example,  indicated  that  the  sizes  of 
some  populations  of  western  gray 
kangaroos  have  declined  significantly 
where  habitat  fragmentation  to  favor 
intensive  agriculture  has  occurred  in 
southwestern  Western  Australia.  Arnold 
(1990)  further  believes  losses  to 
kangaroo  populations  will  continue  in 
these  areas  as  the  remnant  native 
vegetation  continues  to  be  degraded. 
The  western  gray  kangaroo  occurs 
widely  through  the  southern 
agricultural  area  of  South  Australia  and 
extends  into  the  central  pastoral  areas. 
This  macropod  is  considered  to  be 
basically  a  dweller  of  scrublands  and 
woodlands  that  grazes  at  the  edges  of 
adjacent  grasslands.  That  portion  of  the 
gray  kangaroo's  range  in  the  pastoral 
zone  of  South  Australia  has  been 
favored  by  management  actions 
beneficial  to  sheep  production.  A 
portion  of  the  gray  kangaroo's  range  in 
the  southern  agricultural  zone  has  been 
degraded  or  destroyed  by  extensive 
habitat  destruction  caused  by  the 
clearing  of  native  vegetation  for 
agricultural  and  industrial  purposes  and 
for  urban  and  suburban  developments 
(SANPWS  1991).  The  action  plan  for  the 
conservation  of  Australasian  Marsupials 
and  Monotremes  (Keimedy  1992)  Usted 
no  change  to  a  decline  of  less  than  10 
percent  in  the  geographic  range  of  the 
western  kangaroo  since  European 
settlement. 

The  three  species  of  kangaroos  occur 
over  a  vast  region  of  Australia.  Census 
lines  representative  of  about  2.25 
million  sq  km  of  habitat  are  routinely 
surveyed  by  air  to  estimate  kangaroo 
numbers.  Kangaroos  are  abundant  in 
major  portions  of  this  habitat.  As 
indicated  below,  an  extensive  series  of 
parks  and  reserves  totaling  over  400,000 
sq  km  has  been  and  is  being  established 
that  will  contribute  directly  to  the 
conservation  of  macropods  throughout 
their  natural  range.  Current  kangaroo 
populations  could  exceed  those  present 
before  European  jnan  arrived  on  the 
continent.  This  seems  possible  because 
kangaroos  have  a  reproductive 
capability  efficiently  attuned  to  the 
boom-or-bust  nature  of  the  usual 
precipitation-range  forage  cycle  on  arid 
lands  and  because  kangaroos  have  been 
an  impressive  and  inadvertent 
beneficiary  of  the  sheep  management 
system  that  included  the  clearing  of 
woodlands,  production  of  watering 


points,  and  the  control  of  predators. 
Kangaroos  that  inhabit  vast  areas  of 
Australia  in  impressive  numbers  cannot 
be  considered  threatened  because  of 
habitat  and  range  conditions  even 
though  much  native  range  is  severely 
degraded.  Kangaroos  do  well  when 
habitats  are  in  adequate  condition  due 
to  sufficient  rainfall  and  more  poorly 
when  droughts  occur.  This  cyclic  or 
fluctuating  pattern  in  response  to  the 
vegetative  condition  of  rangelands  is  a 
normal  periodicity  in  the  arid  land 
system  and  does  not  in  itself  comprise 
a  threat  to  the  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  intent  of  kangaroo  conservation 
in  Australia  is  to  maintain  viable 
populations  of  the  three  species  of 
kangaroos  over  their  existing  range  and 
minimize  any  deleterious  effects  that 
high  densities  of  these  species  could 
have  on  agricultural  and  pastoral 
products.  Management  is  an  art  in  the 
arid-zone  ecosystems  that  comprise 
much  of  interior  Australia  where  lands 
normally  cycle  in  productivity  in 
response  to  a  variable  rainfall.  Viable 
kangaroo  populations  need  to  be 
maintained  when  range  productivity 
and  carrying  capacities  are  low.  but 
kangaroos  can  represent  an  additional 
range  resource  when  populations  and 
range  productivities  are  increased.  The 
ANCA  and  the  Parks  and  Wildlife 
Services  of  the  individual  states 
regularly  monitor  population  trends  of 
red  and  gray  kangaroos.  The  species  are 
protected  on  National  Parks  and 
Reserves  that  total  about  5  percent  of  the 
continental  land  area  (over  400,000  sq 
km).  Some  of  these  lands  represent 
important  kangaroo  habitats.  The 
species  can  be  legally  killed,  but  not 
commercially  utilized,  by  permitted 
actions  in  many  urban,  suburban,  and 
agricultural  areas  for  damage  mitigation 
reasons.  A  major  commercial  harvest  of 
kangaroos  occurs  in  large  designated 
areas  of  Queensland,  New  South  Wales, 
South  Austraha,  and  Western  Australia. 
The  magnitude  and  characteristics  of 
this  commercial  harvest  are  regulated  by 
the  ANCA  as  a  wildlife  management 
strategy.  The  total  commercial  harvest  is 
conducted  within  the  framework  of  a 
harvest  quota  system.  The  commercial 
quota  is  the  maximum  number  of 
kangaroos  of  a  designated  species  that 
may  enter  domestic  or  international 
commerce  during  a  specific  year  after 
having  been  taken  in  accordance  with 
approved  State  management  plans. 

The  assessment  of  tnis  factor  did  not 
evaluate  whether  the  commercial 
utilization  of  kangaroos  violates  their 


protected  status  as  provided  by 
Australian  legislation  or  the  legitimacy 
of  the  commercial  kangaroo  industry. 
Those  are  Australian  domestic  issues. 
The  Service  assumed  that  kangaroo 
products  are  a  legitimate  product  of  the 
land  if  kangaroos  are  managed  as  a 
sustainable  resoiu-ce,  and  if  Australian 
society  approves  of  the  harvest.  The 
Service's  evaluation  in  particular 
focused  on  whether  the  commercial 
enterprise  threatened  the  existence  of 
kangaroos,  whether  the  Commonwealth 
and  State  governments  adequately 
manage  the  kangaroo  resource,  and  how 
harvest  management  responds  to 
changes  in  kangaroo  populations, 
especially  during  droughts. 

Kangaroo  population  levels  are 
estimated  from  large-scale  aerial  and/or 
ground  surveys.  These  population 
estimates  reflect  the  effects  of  all  forms 
of  mortality  acting  on  kangaroos. 
Commercial  harvest  quotas  are 
determined  from  estimates  of  the  living 
population  and  are  intended  to  regulate 
the  harvest  which  is  the  principle 
human-caused  form  of  mortality.  The 
commercial  harvesting  of  kangaroos  is 
directly  controlled  through  the  licensing 
of  shooters  and  their  operations. 

The  population  surveys  are 
accomplished  during  winter  (June- 
August),  annually  in  South  Australia, 
New  South  Wales,  and  Queensland  and 
triennially  in  Western  Australia.  The 
raw  data  from  surveys  represent  index 
values  that  can  be  compared  to  develop 
trends,  or  they  can  be  expanded  by  the 
use  of  suitable  correction  factors  to 
provide  estimates  of  kangaroo 
populations.  Correction  factors  strive  to 
accoimt  for  differences  in  the  behavior 
of  kangaroo  species  regarding  their 
sightability  and  the  ability  to  view 
kangaroos  in  different  habitats.  Research 
is  ongoing  to  further  enhance  the  quality 
of  surveys  and  correction  factors.  In 
Western  AustraUa,  where  aerial  surveys 
are  only  accomplished  at  3-year 
intervals,  population  status  in  the 
intervening  years  is  assessed  from 
monthly  reports  of  the  commercial 
harvest,  the  intermittent  aerial  surveys 
and  ground  surveys  and  patrols  by 
appropriate  staff  (WADCLM  1991a  and 
1991b). 

Harvest  quotas  are  determined  on  the 
basis  of  population  information, 
estimates  of  habitat  quality,  and  the 
perceived  or  estimated  requirements  for 
damage  mitigation.  Conservation 
interests  are  considered  to  drive  the 
establishment  of  harvest  quotas  because 
quotas  are  usually  fixed  as  conservative 
proportions  of  the  estimated 
populations.  Individual  States  could 
temporarily  set  quotas  at  high  rates  if 
their  stated  management  goal  was  to 


reduce  statewide  or  localized  kangaroo 
populations  to  more  sustainable  levels. 

Tables  1-9  provide  population 
estimates  and  data  about  the 
commercial  harvest  of  kangaroos  in 
Western  Austraha,  South  Australia, 
New  South  Wales,  and  Queensland. 
Population  estimates,  except  for  South 
Australia,  usually  include  the  mean  and 
the  standard  error,  which  is  a  measure 
of  the  variance  aroimd  the  mean. 
Population  estimates  and  data  about  the 
commercial  harvest  of  red  and  western 
gray  kangaroos  from  the  Commercial 

Table  i  .—Population  Estimates  and 


utilization  areas  (CUAs)  of  Western 
Australia,  fit)m  1987-1993.  are  Usted  in 
Tables  1  and  2.  Population  data  within 
the  CUAs  are  only  collected  at  3-year 
intervals  in  Western  Australia  so  status 
and  trend  data  are  weaker  than  in  the 
other  three  states.  Red  kangaroo 
populations  were  apparently  similar  in 
1987  and  1990  and  significantly 
reduced  in  1993,  and  populations  of 
western  gray  kangaroos  seemed 
increased  in  1990  and  significantly 
reduced  in  1993.  Australian  authorities 


beheve  the  reduced  estimates  of 
kangaroo  populations  in  1993  could  be 
sampling  anomaUes,  but  this  will 
remain  unknown  until  additional 
population  survey  have  been 
conducted.  Harvest  quotas  for  red  and 
western  gray  kangaroos  in  1994  are  each 
about  15  percent  of  the  mean 
populations  estimated  in  1993.  Because 
the  commercial  kill  is  consistently  less 
than  the  commercial  quota,  it  is 
expected  that  the  1994  harvest  will  be 
less  than  15  percent  of  the  estimated 
1993  populations  in  Western  Australia. 

Data  About  the  Commercial  Harvest  of  Red  Kangaroos  From  Western 
Australia 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 

(mean+/-SE)  (total 

survey  area) 


2,335,900±1 77,500 
NA 
NA 

2.365.500±  165,600 

NA 

NA 

1.362.700190,200 

NA 


Commercial 
quota 


200.000 
230,000 
290.000 
290,000 
290.000 
350.000 
350.000 
220,000 


Commercial 
kfll 


150.462 
216.834 
186.042 
224,423 
186.749 
107.605 
139.833 
NA 


Percent 
males  In  klH 


58.4 
56.8 
58.0 
58.6 
56.2 
50.1 
47.8 
NA 


TABLE  2.-P0PULATI0N  ESTIMATES  AND  DATA  ABOUT  THE  COMMERCIAL  HARVEST  OF  WESTERN  GRAY  KANGAROOS 

From  Western  Australia 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 

(mean+/-SE)  (total 

survey  area) 


691.0001167.500 

.      NA 

NA 

1.069,1001145.600 

NA 

NA 

433,5001170.900 

NA 


Commercial 
quota 


45,000 
45.000 
45.000 
45.000 
45.000 
65,000 
65.000 
60,000" 


Commercial 
tdll 


40.092 
29,061 
28.355 
36.868 
38.043 
46.694 
47,070 
NA 


Percent 
males  in  kill 


55.1 
55.2 
53.0 
56.8 
58.4 
57.1 
NA 
NA 


Population  estimates  and  data  about  the  commercial  harvest  of  red  and  western  gray  kangaroos  from  the  commercial 
utihzation  area  of  South  Austraha.  from  1987-1993.  are  hsted  in  Table  3  and  4.  Estimates  of  red  kangaroo  populations 
may  not  differ  significanUy  at  least  from  1988-1993.  and  populations  of  the  western  gray  kangaroo  may  be  greater 
in  1992  and  1993  than  in  some  of  the  earlier  years.  The  1993  commercial  harvest  of  red  kangaroos  totaled  15  percent 
and  that  of  western  gray  kangaroos  totaled  about  9  percent  of  the  estimated  1993  populations,  and  the  1994  harvest 
quota  totaled  19  percent  and  14  percent,  respectively,  of  the  1993  population  estimates. 

TABLE  3.-P0PUU\TI0N  ESTIMATES  AND  DATA  FOR  THE  COMMERCIAL  HARVEST  OF  RED  KANGAROOS  FROM  SOUTH 

Australia 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 
(mean  +/-  SE) 


'963.000 
1.491.900 
1.428.500 
1,950.000 
1,669,100 
1,647,400 
1,483.700 
NA 


Commercial 
quota 


180.000 
146.000 
260.400 
276.300 
408,600 
317,700 
290,400 
286.500 


Commercial 
kill 


2i'!!.^Jf^«°"  estimates  that  ANCA  has  received  from  South  Australia  do  not  include  standard  errors 
z  Information  is  unavailable  atxjut  the  sex  ratios  of  kangaroos  killed  in  South  Australia,  except  for  1993. 


100,507 
118,232 
124.173 
172,793 
213,628 
219.338 
227.056 
NA 


Percent 
males  In  kill 


2NA 
NA 
NA 
NA 
NA 
NA 
55 
NA 


UMI 
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TABLE  4.— POPULATION  ESTIMATES  AND  DATA  FOR  THE  COMMERICAL  HARVEST  OF  WESTERN  GRAY  KANGAROOS  FROM 

South  Australia 


Population  estimate 
(mean  +/-  SE) 


^  208,000 
222,600 
253,200 
193,900 
272,600 
358,100 
380,800 
NA 


Commercial 

harvest 

quota 


30.900 
31.700 
33,000 
36.850 
31.700 
35,500 
48.600 
55.600 


Commercial 
kill 


14.849 
13,778 
11.546 
18.593 
14.533 
18.999 
32.798 
NA 


Percent 
males  in  kill 


2NA 
NA 
NA 
NA 
NA 
NA 
67 
NA 


1987  

1988  

1989  

1990 

1991   

1992  

1993  

1994  

1  Pooulatlon  estimates  that  ANCA  has  received  from  South  Australia  do  not  include  standard  errors. 

*  Information  is  unavailable  about  the  sex  ratio  of  kangaroos  killed  in  South  Australia,  except  for  1993. 
Population  estimates  and  data  about  the  commercial  harvest  of  red.  western  gray,  and  eastern  gray  kangaroos  from 
the  commercial  utilization  areas  of  New  South  Wales,  from  1987-1993.  are  listed  in  Tables  5  to  7.  Popu  ations  of 
red  kangaroos  apparentlv  increased  to  1991  and  have  diminished  sincethat  time,  possibly  in  response  to  locally  severe 
drought  conditions.  The  commercial  kill  in  1993  was  about  13  percent  of  the  1993  population  and  the  1994  harvest 
Quotfis  about  18  percent  of  the  1993  population  estimate.  The  pattern  of  population  change  of  western  gray  kangaroos 
2lso  suggests  a  population  increase  to  1991  and  a  decrease  since  that  time.  The  1993  commercial  kill  was  about  10 
percent  of  the  population  estimated  in  1993  and  the  1994  commercial  quota  was  set  at  about  21  percent  of  the  1993 
population  estimate.  Populations  of  the  eastern  gray  kangaroo  on  the  Western  Plains  also  increased  to  1991  and  have 
apparentlv  diminished  since  that  year.  The  1993  commercial  harvest  totaled  about  12  percent  of  the  1993  population 
estimate.  The  1994  harvest  quota  has  been  set  at  27  percent  of  tiie  1993  population  estimate. 

TABLE  5  —Population  Estimates  and  Data  for  the  Commercial  Harvest  of  Red  Kangaroos  From  New  South 

Wales 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 

(mean 

+/-SE) 


2.777.0001189.400 
3,440,000±21 7.000 
4.101,0001323,200 
4,499,0001254,200 
4,755,0001289,500 
3,384,9001299,300 
2.759,8001181,700 
NA 


Commercial 

harvest 

quota 


313.000 
354,000 
487,000 
626,000 
706,000 
956,000 
598,800 
483,850 


Commercial 
kill 


270.467 
218.086 
297,029 
377.155 
495,986 
412,189 
359.820 
NA 


Percent 
males  in  kill 


'NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


'  NSW  does  not  calculate  percent  males  on  a  regular  basis,  as  they  have  found  that  it  varies  greatly  due  to  shooter  preference-averaging 
70%  but  varying  from  50-90%. 

Table  6.— Population  Estimates  and  Data  for  the  Commerical  Harvest  of  Western  Gray  Kangaroos  From 

New  South  Wales 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 
(mean 
+/-SE) 


741,500161.903 

616,000148,546 

940,000178.952 

1 ,296,000193.632 

1,391.700+118.624 

1,320,0001108,966 

1.250,000178.423 

NA 


Commercial 

harvest 

quota 


75.000 
105.000 

95.000 
152.000 
220.000 
327.700 
307.800 
268,050 


Commercial 
kill 


62.926 

72.786 

67.253 

83.708 

106.629 

117,994 

129.378 

NA 


Percent 
males  in  kill 


'NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


'  NSW  does  not  calculate  percent  males  on  a  regular  basis,  as  they  have  found  that  it  varies  greatly  due  to  shooter  preference-averaging 
70%  IXJt  varying  from  50-90%. 

TABLE  7.— POPULATION  ESTIMATES  AND  DATA  FOR  THE  COMMERCIAL  HARVEST  OF  EASTERN  GRAY  KANGAROOS  FROM 

NEW  South  Wales 


1987 


Population  estimate 
(mean  +/-  SE) 


1,906.5001159,192 


Commercial 

harvest 

quota 


189.0J0 


Commercial 
kill 


140.061 


Percent 
males  in  kill 


'NA 
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TABLE  /.-POPULATION  ESTIMATES  AND  DATA  FOR  THE  COMMERCIAL  HARVEST  OF  EASTERN  GRAY  KANGAROOS  FROM 

NEW  South  Wales— Continued 


1988 
1989 
1990 
1991 
1992 
1993 
1994 


Population  estimate 
(mean  +/-  SE) 


1.442,0001113.654 
2,007,000+168,548 
2,755,0001198.968 
2,957,0001252,076 
2,683,0001221,434 
2.440,0001153,077 
NA 


Commercial 
harvest 
quota 


271.000 
222.000 
394,000 
584,000 
790.300 
757,000 
657,200 


Commercial 
kill 


130,335 
136,073 
170.766 
253.791 
264,447 
284,344 
NA 


Percent 
males  in  kill 


NA 
NA 
NA 
NA 
NA 
NA 
NA 


70%  b^v?ry?ng"fi,m 'sS-tyr'*"'  "^^  °"  '  '^"'^  *^'^'  ^  "^^  ^'^  *°""^  "^^  "  '^''^  S^^^^V  ^^  '°  «^««^  preference-averaging 


Population  estimates  and  data  about 
the  commercial  harvest  of  red  and 
eastern  gray  kangaroos  from  the 
commercial  utilization  areas  of 
Queensland,  from  1987-1993,  are  Usted 
in  Tables  8  and  9.  Recent  population 
trends  are  unclear  in  the  data  of  Table 
8  and  9  because  two  different 
techniques  have  been  used  to  estimate 
populations.  Queensland,  fr^m  1984- 
1992,  annually  surveyed  over  500,000 
sq  km  of  habitat  in  the  pastoral  zone  by 
fixed-wing  (FW)  aircraft  and,  since 
1991,  has  surveyed  selected  0.5  by  0.5 
degree  blocks  by  helicopters  (Hel). 


Surveys  from  FW  aircraft  seem  to 
consistently  produce  low  estimates  of 
kangaroo  populations  in  woodland 
habitats,  such  as  the  190,000  sq  km  of 
mulga  woodlands  in  southcentral 
Queensland.  Presumably  the  "(Zaughley 
correction  factors"  developed  in  the 
sparsely  vegetated  zones  of  western 
New  South  Wales  are  not  adequate 
multiphers  for  estimating  kangaroo 
populations  in  the  woodland  habitats  of 
southcentral  Queensland.  Data  in  Table 
8  suggest  that  the  population  of  red 
kangaroos  may  have  diminished  since 
1991,  presumably  because  of  locally 


severe  drought  conditions,  and  that 

1993  populations  of  eastern  gray 
kangaroos  may  also  be  diminished  from 
1991  levels.  The  commercial  kill  of  red 
kangaroos  in  1993  was  about  20  percent 
of  the  1993  population  estimate  and  the 
commercial  quota  for  1994  is  about  20 
percent  of  the  1993  population  estimate. 
The  1993  commercial  kill  of  eastern 
gray  kangaroos  was  ab&ut  12  percent  of 
the  1993  population  estimate  and  the 

1994  commercial  quota  has  been  set  at 
about  15  percent  of  the  1993  population 
estimate  (Table  9). 


TABLE  8.— POPULATION  ESTIMATES  AND  DATA  FOR  THE  COMMERCIAL  HARVEST  OF  RED  KANGAROOS  FROM  QUEENSUND 


1987  (FW) 

1988  (FW) 

1989  (FW) 

1990  (FW) 

1991  (FW) 

1991  (Hel)  . 

1992  (FW) 

1992  (Hel). 

1993  (Hel) . 

1994  (Hel) . 


Population  estimate 
(mean  +/  -  SE) 


'1,476.8001102.100 
'1,758,100+145,100 
'1,538,5001121,700 
'1,817,3001176,000 
'1,136,4001146,300 
3  4,630,000 
'1,328,800194,468 
^3,070,0001910,000 
*  2,960,0001950,000 


Commercial 
harvest 
quota 


375,000 
320,000 
480,000 
480,000 
480,000 

600,000 

600.000 
600,000 


Commercial 
kill 


365,138 
359,985 
473,985 
476.636 
471,643 

570.885 

595.488 


Percent 
males  in  klU 


75 

77 

66 

67.5 

^NA 


61.5 


55.5 


^^NSAS^nS?e^I^dateTorT9^^^^  ^^"^^'^^  ^°"^°''  ^^'^°'^  '°^  »^^^  ^"^  ^^^  ""<  be®"  corrected  for  temperature. 

3  Estimate  received  from  the  1992  Quota  application. 

*  Estimate  received  from  the  1993  Quota  application. 

*  Estimate  received  from  the  1994  Quota  application. 

Table  9.— Population  Estimates  and  Data  for  the  Commercial  Harvest  of  Eastern  Gray  kangaroos  From 

Queensland 


1987  (FW) 

1988  (FW) 

1989  (FW) 

1990  (FW) 

1991  (FW) 

1991  (Hel) 

1992  (FW) 

1992  (Hel) 

1993  (Hel) 


Population  estimate 
(mean  +/-  SE) 


'3.341,2001176,700 

'2,916,7001192,600 

'2,598.5001172,300 

'  2,278,3001232,000 

'1,736,9001155,600 

3  10,280,000 

'2,782,4001184,700 

♦10,310,00013,260,000 

58,360,00012,670,000 


Commercial 
harvest 
quota 


1 ,300,000 
1,300,000 
1,500,000 
1,500.000 
1,300.000 

1.500.000 

1.500,000 


Commercial 
kill 


1.231,889 
1,292,196 
1,143,314 
1 ,097,890 
1,017,086 

919,234 

989,578 


Percent 
males  in  kill 


79 

79 

66 

62.5 

2NA 


62.5 

58.1 
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Table  9.— Population  Estimates  and  Data  for  the  Commercial  Harvest  of  Eastern  Gray  Kangaroos  From 

Queensland — Continued 


^1 


1994 


Population  estimate 
(mean  +/-  SE) 


Commercial 

harvest 

quota 


1,250.000 


Commercial 
kill 


Percent 
males  in  kill 


'  Fixed  Winq  estimates  have  been  corrected  using  Caughley  Correction  Factors  for  Habitat  but  have  not  been  corrected  for  temperature 
Cauahlev  correction  factors  for  gray  kangaroos  are  known  to  give  very  conservative  estimates  of  total  population  numbers.  They  are  maintained 
i;;th^Ky^Wished  figures  to  enable  comparisons  in  population  trends  with  the  earlier  published  data  for  gray  kangaroos  until  an  agreed  re- 
vised set  of  correction  factors  is  published  for  the  species. 

2  ANCA  does  not  have  this  data  for  1991 . 

3  Estimate  received  from  the  1992  Quota  application. 
*  Estimate  received  from  the  1993  Quota  application, 
s  Estimate  received  from  the  1 994  Quota  application. 


UMI 


The  total  national  commercial  quota 
in  1992  for  red  and  gray  kangaroos  in 
the  commercial  utiHzation  areas  was 
4,942,000,  which  was  about  19  percent 
of  the  estimated  1992  red  and  gray 
kangaroo  population  of  26.2  million 
(using  the  estimates  developed  for 
Queensland  from  1992  heUcopter 
counts,  for  New  South  Wales  and  South 
Australia  from  1992  FVV  surveys,  and  for 
Western  Australia  from  1990  FW 
surveys).  The  1992  commercial  kill  was 
2,676.000,  which  was  54  percent  of  the 
commercial  quota  and  about  10  percent 
of  the  presumed  1992  population 
estimate.  The  total  national  conunercial 
quota  in  1993  for  red  and  gray 
kangaroos  was  4,517,600  which  was 
about  21  percent  of  the  estimated  1993 
red  and  gray  kangaroo  population  of 
21.4  miUion  in  the  CUAs  (data  from 
1993  helicopter  counts  in  Queensland, 
and  1993  FW  counts  in  South  Austraha, 
New  South  Wales,  and  Western 
Australia).  The  1993  commercial  kill 
was  2.8  million  which  was  62  percent 
of  the  1993  commercial  quota  and  13 
percent  of  the  1993  population  estimate. 
The  1994  national  commercial  quota  is 
set  at  3.88  million,  which  is  about  18 
percent  of  the  1993  population  estimate. 
An  additional  153,000  red  and  gray 
kangaroos  were  reported  killed  during 
1993  for  damage  mitigation  purposes 
outside  the  commercial  harvest  quotas. 
This  damage  mitigation  kill  was  an 
unknown  small  percent  of  the 
continental  population  of  red  and  gray 
kangaroos  (153,000  equals  about  0.7 
percent  of  the  1993  presumed 
population  of  red  and  gray  kangaroos 
within  the  CUAs  which  comprise  a 
fraction  of  the  continental  land  area). 

Queensland  has  received  criticism  in 
past  years  for  its  harvest  management 
system.  That  system  has  been 
substantially  modified  in  recent  years 
(QNPWS  1992).  Queensland  now 
establishes  its  kangaroo  harvest  quota  in 
the  following  maimer.  Survey  data  from 
aerial  and  ground  sxu^eys  are  utilized  to 
provide  population  estimates.  A 


conservative  possible  harvest  quota  is 
formulated  from  this  mid-winter  survey 
information.  This  statewide  potential 
quota  for  the  state,  by  management 
areas,  is  reviewed  by  the  Area  Director, 
Regional  Director,  and  the  Manager- 
WildUfe  Management,  Queensland.  The 
potential  quota  is  then  passed  before  the 
Macropod  Management  Committee  (a 
State  Ministerial  committee)  to  receive 
public  input  from  the  rural  community, 
pastoralists,  graziers,  shooters,  dealers, 
the  Department  of  Primary  Industries, 
conservation  groups,  and  politicians 
whose  constituents  are  impacted  by 
kangaroos.  The  committee  advises  on 
the  acceptability  of  the  proposed  quota 
and  may  make  recommendations  about 
the  quota.  The  proposed  quota  and  the 
comments  are  passed  to  the  Queensland 
Minister,  who  determines  the  fir  il 
quota  to  be  submitted  to  the 
Commonwealth  for  approval. 
Commonwealth  approval  may  be  gained 
after  the  proposal  has  been  reviewed  by 
ANCA  and  the  Commonwealth 
Minister's  Scientific  Advisory 
Committee  on  Kangaroos. 

The  CUA  in  South  Australia  occurs 
on  about  282,000  sq  km  of  pastoral 
landscape,  which  comprises  about  28 
percent  of  the  State's  land  area.  The 
harvest  quota  in  South  Australia  is 
based  on  the  winter  aerial  survey  of  the 
CUA  and  is  developed  for  each  of  10 
kangaroo  management  zones  within  the 
CUA.  The  commercial  quota  is  set  as  a 
best  estimate  of  the  maximum  number 
of  each  species  that  may  need  to  be 
killed  to  contain  deleterious  effects  on 
stock,  crops,  or  property  without 
jeopardizing  the  viability  of  kangaroo 
populations  (SANPWS  1991).  The 
proposed  quota  has  to  be  approved  by 
the  appropriate  South  Austrahan 
Minister  before  its  submission  to  the 
Commonwealth.  The  Commonwealth 
Minister  subjects  the  proposed  quota  to 
review  by  ANCA  and  the  Minister's 
Scientific  Advisory  Committee  on 
Kcmgaroos  before  any  implementation  of 


the  kangaroo  management  program  can 
occur. 

The  CUA  covers  the  western  two- 
thirds  of  New  South  Wales.  The  harvest 
quota  in  the  State  is  based  on 
population  estimates  from  the  most 
recent  annual  siu^eys,  recent  trends  in 
population  niunbers  and  distribution, 
harvest  monitoring  data,  information 
about  nonharvest  mortality  and 
noncommercial  harvest  mortality, 
chmatic  conditions  over  at  least  the  past 
year,  current  land  use,  the  proportion  of 
the  population  not  subject  to  damage 
mitigation  culling,  and  the  demand  for 
agricultural  damage  mitigation  culling 
(NSWNPWS  1991a).  The  proposed 
quota  is  subject  to  peer  review  by  the 
NSW  Kangaroo  Management  Review 
Committee  and  must  be  approved  by  the 
appropriate  New  South  Wales  Minister 
before  its  submission  to  the 
Commonwealth.  The  quota  must  be 
approved  by  the  Commonwealth 
Minister,  after  its  review  by  ANCA  and 
the  Minister's  Scientific  Advisory 
Committee  on  Kangaroos,  before  the 
harvest  program  can  be  implemented. 

The  CUA  may  total  about  one-half  of 
Western  Austraha.  Parks,  reserves,  and 
State  forest  lands  occupied  by  and 
providing  protective  status  to  western 
gray  and/or  red  kangaroos  may  total 
100,000  sq  km  within  this  vast  state. 
The  harvest  quota  in  Western  Australia 
is  conservatively  established  on  the 
basis  of  current  population  trends, 
seasonal  conditions,  the  review  of 
previous  aiuiual  harvests,  the 
proportion  of  the  habitat  and  population 
not  subject  to  harvesting,  current  land 
use  practices,  and  the  significance  of  the 
take  outside  the  commercial  quota 
(WADCLM  1991a  and  1991b).  The 
proposed  quota  is  subject  to  peer  review 
by  the  Kangaroo  Management  Advisory 
Committee  and  must  be  approved  by  the 
appropriate  Western  Australian  Minister 
before  being  forwarded  to  the 
Commonwealth  Government.  The 
Commonwealth  Minister  (after  review 
by  ANCA  and  the  Minister's  Scientific 


Advisory  Committee  on  Kangaroos) 
must  approve  the  quota  before  the 
harvest  program  can  be  implemented. 
Individual  states  have  the  capability 
to  monitor  their  kangaroo  harvest.  For 
example,  Queensland  has  recently 
established  a  Macropod  Management 
System  that  is  a  new  and  large 
computerized  database  containing 
information  about  shooters'  records, 
dealers'  records,  location  of  kill,  date  of 
kill,  sex  and  species  of  kill,  etc.  The 
capability  to  track  harvest  information 
helps  managers  assess  whether 
populations  are  being  overharvested.  A 
computerized  database  in  Western 
Australia,  built  on  harvest  data,  allows 
for  the  analysis  of  total  commercial  take 
by  management  area,  trends  in  the  sex 
ratio  of  the  commercial  take,  trends  in 
the  average  weight  of  kangaroos  in  the 
commercial  take,  and  trends  in  the 
commercial  take  per  unit  effort 
(WADCLM  1991a  and  1991b).  South 
Australia  is  collecting,  but  not  yet 
utilizing  in  its  kangaroo  management 
program,  monitoring  data  about  catch 
per  unit  of  effort,  sex  ratio  of  the  kill, 
and  average  weight  of  carcass  by  sex  for 
each  species  (SANPWS  1991).  New 
South  Wales  obtains  specific 
information  from  trappers,  chillers,  and 
faunal  dealers  to  determine  catch  per 
unit  effort,  average  carcass  weight  by 
sex  per  species,  sex  ratios  of  kill,  and 
the  distribution  of  the  harvest.  This 
information  is  available  by  management 
zone  and  on  a  statewide  basis 
(NSWNPWS  1991a). 

The  monitoring  and  assessment  of 
population  trends  and  harvest  returns  as 
specified  in  the  approved  kangaroo 
management  programs  are  intended  to 
ensure  the  conservation  of  the  species. 

The  State  and  Commonwealth 
govermnents  have  the  capability  to 
police  and  regulate  the  commercial  take 
of  kangaroos.  State  governments  control 
illegal  trade  in  kangaroos  through 
regular  and  random  field  inspections  of 
shooter  and  dealer  operations  and 
checks  on  the  returns  required  from 
them.  Law  enforcement  staff  may  also 
respond  to  public  reports  of  illegal 
activities.  The  primary  focus  in  law 
enforcement  activities  at  the  State  or 
Territory  level  is  to  detect  illegal  trade 
long  before  material  may  be  proposed 
for  export.  This  is  feasible  because  of 
the  relatively  small  niunber  of  people 
involved  in  the  commercial  kangaroo 
industry  and  the  difficulties  involved  in 
obtaining  and  dealing  in  large  quantities 
of  kangaroo  meat  or  skins  in  a  secretive 
manner.  There  is  also  little  incentive  to 
become  involved  in  illegal  activities 
when  quotas  are  not  being  reached  (on 
average  only  about  70  percent  of  the 


total  quotas  have  been  taken  in  recent 
years)  (ANPWS  in  lift.). 

The  Commonwealth  capability  to 
control  illegal  trade  rests  primarily  with 
Customs  officers  and  the  Australian 
Federal  Police.  Checks  on  permitted 
exports  of  kangaroo  products  by 
Customs  officers  usually  are  restricted 
to  the  inspection  of  paperwork 
associated  with  the  export.  Customs 
officers  will  conduct  more  detailed 
inspections  and  enforcement  activities 
where  inteUigence  indicates  that  illegal 
activities  may  be  occurring  (ANPWS  in 
litt.).  The  Wildlife  Protection  Squad 
formed  within  the  ANPWS  in  1992  is 
intended  to  coordinate  enquiries/ 
investigations  into  allegations  of  illegal 
trade  in  waldlife. 

Annual  surveys  are  useful  indicators 
of  the  comparative  health  of  kangaroo 
populations  over  time.  Drought  is  the 
major  natural  event  that  influences  the 
numbers  of  red  and  gray  kangaroos 
throughout  the  CUAs.  Aimual  surveys 
in  New  South  Wales  have  been 
conducted  for  a  sufficient  time  to 
indicate  the  influence  of  drought  on 
populations.  Combined  populations  of 
red  and  gray  kangaroos  in  die  CUAs  of 
New  South  Wales  from  1981-1993  (with 
numbers  of  animals  commercially 
harvested  listed  in  parentheses)  are 
estimated  as  follows  (population 
numbers  are  in  millions  of  animals): 
1981=7.05(0.49),  1982=9.40(0.66), 
1983=5.50(0.40),  1984=2.74(0.23), 
1985=4.16(0.33).  1986=4.66(0.45), 
1987=5.43(0.47),  1988=5.50(0.42), 
1989=7.05(0.50),  1990=8.55(0.63), 
1991=9.10(0.86),  1992=7.39(0.79),  and 
1993=6.45(0.77).  The  data, 
unfortunately,  provide  an  imperfect 
comparison  because  both  census 
procedures  and  evaluation  areas 
changed  somewhat  during  the 
evaluation  period.  The  trend  seems 
clear,  however:  a  population  buildup  to 
1982,  a  major  population  reduction 
measured  in  1983  and  1984  in  response 
to  the  severe  drought  in  summer  1982- 
1984,  a  gradual  population  recovery  to 
1991,  with  populations  again  decfining 
in  1992  and  1993  as  the  sheep  range  of 
New  South  Wales  was  again  impacted 
by  a  severe  drought  in  1991-2.  The 
commercial  harvest  (numerically 
identified  in  the  parentheses,  above)  is 
managed  as  a  product  of  current 
kangaroo  populations,  which  seem 
ultimately  to  be  driven  by  current  or 
recent  rainfall  conditions.  Similar 
trends  may  exist  for  the  other  states,  as 
well,  but  the  data  bases  are  not  as 
complete  or  as  extensive  as  those  of 
New  South  Wales.  For  example,  the  data 
base  in  Queensland  reflects  the  original 
use  of  FW  aircraft  and  more  recent  use 
of  helicopters  in  aerial  siuvey  efforts. 


and  aerial  surveys  have  been  conducted 
only  at  3-year  intervals  in  Western 
Austraha. 

Nevertheless,  population  information 
for  1981,  1984,  and  1987  (Fletcher,  M. 
et  al,  1990)  clearly  indicates  that 
kangaroo  populations  subject  to 
harvesting  can  recover  from  significant 
droughts  such  as  occurred  in  Eastern 
Austraha  in  1982-1984. 

The  major  problem  in  the  sheep  range 
is  too  little  herbage  and  too  many 
herbivores.  Efforts  to  implement  a  total 
grazing  management  policy  call  for  the 
elimination  of  feral  herbivores  and 
introduced  rabbits  coupled  with 
reductions  in  numbers  of  «ither  sheep 
and  kangaroos,  or  both. 

Skill  is  required  to  manage  animal 
populations  that  tend  to  respond  to 
fluctuating  envirorunental  conditions. 
For  examjple.  New  South  Wales 
managed  its  kangaroo  harvest  during  the 
drought  by  monitoring  the  progression 
of  the  drought  and  transferring  harvest 
quotas  from  northern  management 
zones  where  the  drought  was  impacting 
habitats  to  more  southerly  management 
zones  where  drought  effects  were 
minimal  and  kangaroo  populations  were 
little  affected.  New  South  Wales  did  not 
reduce  the  notional  quota  for  the  second 
half  of  1992  because  the  mid-winter 
1992  surveys  indicated  that  kangaroo 
populations  remained  high.  However, 
New  South  Wales  did  hold  back  and  did 
not  allocate  15  percent  of  the  potential 
harvest  quota  in  case  extensive  habitat 
deterioration  occurred  after  the  mid- 
wrinter  surveys  were  accomplished. 

The  Service  finds  that  State  and 
Commonwealth  governments  manage 
kangaroo  populations  sufficiently  well 
to  ensure  that  red  and  gray  kangaroo 
populations  are  not  being  overutihzed 
in  mainland  Australia  at  this  time. 

C.  Disease  or  Predation 

There  is  no  evidence  that  kangaroos  at 
this  time  are  threatened  by  disease  or 
predation.  Predation  by  dingos  may 
have  been  an  important  limiting  factor 
before  the  arrival  of  Europeans.  Dingo 
predation  has  been  severely  curtailed  to 
enhance  sheep  husbandry,  and 
kangaroos  have  incidentally  benefitted 
from  this  action.  Mortality  of  red  and 
gray  kangaroos,  believed  caused  by  an 
unidentified  post-flood  agent,  was 
observed  in  southwestern  Queensland 
following  the  April  1990  floods.  The 
impact  was  short-term  (ANPWS  1990), 
however,  as  regenerating  vegetation 
stimulated  increases  in  subsequent 
kangaroo  populations. 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Red  and  gray  kangaroos  have 
protected  status  in  all  parts  of  their 
respective  distributional  ranges 
throughout  Australia  under  relevant 
State  or  Territory  legislation.  The 
responsibility  for  wildlife  conservation 
rests  with  individual  State  or  Territorial 
governments  through  their  faunal 
conservation  authorities  (ANPWS  1991). 
The  decision  to  provide  for  a 
commercial  harvesting  industry  is 
determined  by  State  or  Territory 
government  policy  and  legislation.  The 
Commonwealth  has  no  power  in  law  to 
influence  how  States  and  Territories 
manage  red  and  gray  kangaroos  except 
for  those  populations  subject  to  export 
or  international  agreements.  The 
Commonwealth  would  be  powerless,  for 
example,  to  directly  intervene  should 
any  individual  State  or  Territory,  with 
no  export  program,  develop  or  operate 
an  intrastate  program  that  was  counter 
to  the  Commonwealth  views  of 
conservation  and  management.  The 
ANCA,  however,  is  aware  of  the  level  of 
protection  provided  in  mainland  States 
and  Territories  that  do  not  seek  to 
export  kangaroo  products,  and  the 
Commonwealth  is  satisfied  that 
management  in  those  mainland  States 
and  Territories  (Victoria,  Northern 
Territory,  Australian  Capital  Territory) 
is  in  significant  agreement  Mrith 
Commonwealth  standards  of 
conservation  and  management  (ANPWS 
in  litt.]. 

The  management  of  kangaroos  in  New 
South  Wales,  Queensland,  South 
Australia,  and  Western  Australia  is 
based  on  legal  protection  and 
regulations  controlling  the  harvest  of 
kangaroos.  Each  of  these  four  States  has 
a  kangaroo  management  program  that 
includes  provisions  for  the 
establishment  of  harvest  quotas  and  for 
the  reduction  of  harvests,  if  necessary, 
and  each  State  has  the  responsibility  to 
implement  the  provisions  of  its 
individual  kangaroo  management 
programs.  The  largest  populations  of  red 
and  gray  kangaroos  occur  in  the  foiu- 
States,  and  the  Commonwealth 
Government  does  have  a  mechanism  to 
enhance  the  protection  of  those 
populations.  That  mechanism  exists 
through  the  Wildlife  Protection 
(Regulation  of  Exports  and  hnports)  Act 
of  1982  (WP(REI)A).  The  WP(REI}A 
consolidated  wildlife  controls  into  a 
single  act  so  the  Commonwealth  could 
more  effectively  implement  the 
objectives  of  CITES.  Commercial  trade  is 
permitted  only  if  it  has  been 
conclusively  estabhshed  that  the  native 
species  will  not  become  threatened 


because  of  the  inadequate  control  of 
exports  or  through  the  import  of  some 
non-native  species.  The  Commonwealth 
Minister  for  the  Arts,  Sport,  the 
Environment  and  Territories  can 
approve  or  disapprove  of  proposed 
management  programs  for  individual 
species  after  having  been  advised  of 
their  merit  by  the  ANCA  and  the 
Minister's  Scientific  Advisory 
Committee  on  Kangaroos.  State 
governments  in  Western  Australia, 
South  Australia,  New  South  Wales,  and 
Queensland  have  each  developed 
kangaroo  management  plans  that  have 
been  approved  by  the  Commonwealth 
so  that  an  export  trade  in  kangaroo 
products  is  allowed  from  each  of  those 
States.  The  kangaroo  management  plan 
for  each  State  has  a  monitoring 
provision  for  both  population  trends . 
and  harvest  returns  to  ensiue  that 
conservation  of  the  species  is  the 
foremost  objective. 

An  approved  kangaroo  management 
program  indicates  that  kangaroo 
products  for  export  must  be  from 
kangaroos  taken  in  a  specihed  and 
approved  manner.  An  approved 
kangaroo  management  program  must 
contain  sufficient  biological  information 
so  it  can  be  evaluated.  There  also  needs 
to  be  ample  proof  that  the  biological 
information  has  been  considered  in 
developing  the  program,  and 
discussions  must  have  occurred 
between  the  State  and  Commonwealth 
governments  so  the  management 
programs  attain  acceptable  standards. 
The  management  program  must  ensure 
that  taking  in  the  wild  will  not  be 
detrimental  to  the  survival  of  the 
species,  will  be  carried  out  at  minimal 
risk  to  the  continuing  role  of  that 
species  in  the  ecosystem,  will  occiu-  in 
a  humane  manner,  and  that  adequate 
periodic  monitoring  and  assessment  of 
the  effects  of  the  taking  of  specimens 
will  occur  to  ensure  the  long-term 
siurival  of  the  species. 

The  kangaroo  management  programs 
are  generally  based  on  multiple-use 
tenets  and  are  designed  to  ensure  the 
continued  survival  of  kangaroos 
throughout  their  range.  The  programs 
assume  that  kangaroos  are  successful 
native  herbivores  whose  numbers 
frequently  need  to  be  controlled.  The 
programs  are  based  on  population 
monitoring  and  use  a  licensing  system 
to  control  the  legal  harvesting  of 
animals.  The  individual  States  have  the 
responsibihty  to  ensure  that  the 
harvesting  of  kangaroos  does  not 
significantly  affect  the  distribution  and 
abundance  of  the  species. 

The  general  objectives  of  the  kangaroo 
management  programs  are  to  (1) 
maintain  viable  populations  of 


kangaroos  throughout  their  natural 
range,  (2)  minimize  the  effects  of 
kangaroos  on  pastoral  and  agricultural 
development,  (3)  maintain  populations 
of  kangaroos  at  levels  that  will  not 
produce  long-term  adverse  impacts  to 
habitat,  and  (4)  manage  the  species  as  a 
renewable  resource,  hnplementation  to 
achieve  objectives  includes  enabling 
legislation  and  an  administering 
organization  with  sufficient  funding  to 
accomplish  appropriate  research, 
management,  and  monitoring  activities. 

The  New  South  Wales  National  Parks 
and  Wildlife  Service  controls  the 
harvest  of  kangaroos  through  the 
National  Parks  and  Wildlife  Act  1974. 
All  kangaroos  entering  commercial  trade 
must  be  legally  taken  in  accordance 
with  this  Act,  and  it  is  an  offense  to  kill 
kangaroos  or  have  them  in  possession 
without  an  appropriate  license. 
Landholders  have  to  approach  the 
NSWNPWS  for  a  permit  to  kill 
kangaroos  on  their  property,  and  tags 
are  issued  if  the  killing  is  foimd  to  be 
warranted.  Shooters,  commercial 
dealers,  and  tannery  operators  are  each 
licensed  so  controls  exist  at  several 
levels  of  the  commercial  harvest.  The 
total  allowable  commercial  harvest 
occurs  wathin  the  framework  of  the 
commercial  quota.  The  development  of 
the  quota  has  been  described  in  a 
general  manner  under  factor  B  above. 

The  legislation  protecting  and 
conserving  nature  in  Queensland  is  the 
Faunal  Conservation  Act  1974,  which 
has  been  replaced  by  the  Nature 
Conservation  Act  1992.  The  new 
Queensland  Act  has  been  implemented 
for  kangaroos,  replacing  the  existing 
legislation.  The  Nature  Conservation 
Act  1992  creates  classes  of  protected 
areas;  designates  classes  of  wildlife;  and 
provides  for  development  of 
conservation  plans  to  protect,  use,  and 
manage  protected  areas,  critical  habitats, 
and  classes  of  wildlife.  The  Queensland 
kangaroo  management  program 
describes  how  the  activities  of  shooters 
and  dealers  are  regulated,  how  the  size 
and/or  composition  of  the  population  is 
to  be  monitored,  the  harvest  regulations 
and  checks  to  prevent  illegal  harvest  or 
over-harvest,  and  other  measures  to 
ensure  the  conservation  of  the  species. 
The  approval  of  Queensland's  kangaroo 
management  program  by  the 
Commonwealth  Government  indicates 
an  assxuance  that  commercialism  will 
not  threaten  the  survival  of  kangaroo 
populations  throughout  their  range. 

Kangaroos  and  all  native  fauna  in 
South  Australia  are  protected  imder  the 
National  Parks  and  WildUfe  Act  1972.  A 
permit  is  required  to  take  any  animal  for 
damage  mitigation  piuposes  and  any 
kangaroo  that  enters  the  commercial 
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trade  must  be  tagged  with  a  species- 
specific  tag.  Quotas  are  developed  after 
the  direct  monitoring  of  populations  on 
an  annual  basis,  and  individual 
properties  may  be  monitored  through 
ground  surveys  and  property 
inspections  before  receiving  a  quota. 
Quotas  are  released  in  stages  so 
management  can  respond  to  changes  in 
climatic  conditions.  Kangaroo  shooters 
are  licensed  to  shoot  on  individual 
properties. 

The  Department  of  Conservation  and 
Land  Management  has  the  responsibility 
for  the  conservation  and  protection  of 
all  flora  and  fauna  under  the  Western 
Australia  Conservation  and  Land 
Management  Act  of  1984.  The 
Department  has  authority  under  the 
Wildlife  Conservation  Act  1950  and 
associated  regulations  to  control  the 
killing  of  red  and  gray  kangaroos. 
Landowners  and  their  agents  may  take 
kangaroos  non-commercially  for  damage 
mitigation  purposes  in  open-season 
areas.  Kangaroos  can  only  be  taken 
imder  a  damage  license  specifically 
issued  to  particular  properties  in  non- 
open-season  areas.  The  harvest  is 
monitored  by  using  species-specific  tags 
and  by  monitoring  monthly  reports  from 
licensed  shooters  and  dealers. 
Population  trends  are  monitored  on  a 
triennial  basis  because  of  the  State's  vast 
area  and  because  kangaroo  densities  are 
firequently  low. 

Critics  of  the  kangaroo  management 
program  in  Austraha  cite  the 
incongruity  of  legislation  granting  a 
measure  of  protection  to  the  species  and 
the  presence  of  a  commercial  industry 
that  is  responsible  for  the  harvest  of 
several  million  kangaroos  per  year. 
Critics  also  state  that  few  studies 
substantiate  claims  that  kangaroos  are 
major  depredators  of  range  and 
agricultiual  crops,  so  that  alignments 
that  kangaroos  are  harvested  to  reduce 
damage  especially  to  range  products  are 
specious,  especially  when  sheep 
numbers  remain  too  high  for  fragile 
ranges.  The  Service  believes  that  any 
perceived  incongruity  in  domestic  laws 
needs  to  be  resolved  domestically  and  is 
not  a  reason  for  an  ESA  Usting  decision. 
It  is  additionally  not  necessary  for  the 
Service  to.  address  the  argument  that  the 
commercial  killing  of  kangaroos  is 
solely  for  damage  mitigation  purposes  to 
make  a  decision  on  a  listing  status. 
Kangaroos  incidentally  prosper  at  this 
time  because  of  land  management 
accomplished  for  other  purposes.  Active 
kangaroo  management  essentially  only 
regulates  kind  and  level  of  take  so  that 
overutilization  does  not  occur  and  so 
that  sustainable  populations  are 
maintained  throughout  their  range. 


Regulatory  mechanisms  in  place  are 
adequate  to  perform  this  function. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Kangaroo  populations  fluctuate  in 
response  to  environmental  and  climatic 
conditions.  Appropriate  wildlife 
management  agencies  routinely  evaluate 
kangaroo  populations  over  a  wide  area 
and  monitor  current  harvest  statistics  to 
track  population  trends.  This  activity  is 
intended  to  provide  a  sufficient 
understanding  so  that  harvest  activities, 
can  be  slowed  or  terminated  if  that 
becomes  necessary.  This  may  be 
appropriate,  especially  during  drought, 
when  kangaroo  populations  may 
become  reduced  and  are  most 
vuhierable  to  population  control 
activities. 

There  is  great  concern  among  critics 
that  management  programs  both  for 
individual  States  and  the 
Commonwealth  are  insensitive  to  the 
plight  of  kangaroos  during 
environmental  stress  periods  as  during 
the  1982-1984  drought.  The  perceived 
insensitivity  at  that  time  was  an 
apparent  inability  or  unwillingness  to 
reduce  the  commercial  harvest  of 
kangaroos  in  what  critics  considered  a 
timely  manner  during  an  environmental 
stress  period.  The  critics  argue  that 
demands  from  the  pastoral  industry  and 
the  commercial  kangaroo  industry 
superseded  important  kangaroo 
management  decisions.  The  present 
concern  with  insensitivity  occurred 
because  some  important  kangaroo 
habitats  experienced  droughts  during 
1992  at  a  time  when  a  record  macropod 
harvest  quota  of  5.2  million  animals 
(including  4,942,000  red  and  gray 
kangaroos)  was  established.  The 
Commonwealth  indicates  (ANPWS  in 
litt.)  that  the  determination  of  quotas 
during  a  dry  period  as  diu-ing  a  normal 
period  is  on  the  basis  of  estimated 
kangaroo  populations. 

Droughts  are  quite  variable  in  their 
duration  and  distribution  and  kangaroo 
populations  do  not  automatically 
decline  in  response  to  dry  seasonal 
conditions.  The  1983  harvest  quotas 
were  set  at  high  levels  because  kangaroo 
populations  measured  during  the  June- 
August  1982  winter  period  were  still 
high.  The  actual  harvest  during  1983 
was  considerably  less  than  the  actual 
quota  and  the  quotas  in  1984  and  1985 
were  maintained  below  2  million 
animals  as  populations  recovered. 

Kangaroo  populations  have  risen 
across  Australia  since  that  time  and 
quotas  have  correspondingly  increased. 
For  example,  the  1991  mid-winter 
kangaroo  population  in  New  South 
Wales  was  estimated  at  9.1  million  and 


the  1992  harvest  quota  in  NSW  was 
fixed  at  2.1  million  (23  percent  of  the 
1991  population  estimate).  The  mid- 
winter 1992  kangaroo  population  in 
NSW  (obtained  while  the  1992  drought 
was  still  ongoing)  was  estimated  at  8.04 
million  and  a  1993  harvest  quota  of  1.66 
milHon  (21  percent  of  the  1992 
population  estimate)  was  established. 
The  1992  mid- winter  survey  indicated 
that  statewide  the  populations  of  red 
kangaroos  were  diminished  by  about  40 
percent  (a  statistically  significant 
reduction,  P<  0.05)  and  gray  kangaroo 
populations  were  diminished  about  8 
percent  (a  statistically  non-significant 
reduction).  The  1992  mid-vdnter  survey 
also  indicated  that  kangaroo 
populations  in  central  and  southern 
management  zones  were  Uttle-changed 
from  1991  levels.  The  NSW  National 
Parks  and  Wildlife  Service,  in  mid-year, 
consequently  switched  some  harvest 
quotas  from  northern  to  more  southerly 
harvest  management  zones.  The 
NSWNPWS  also  determined  in  mid-year 
that  15  percent  of  the  1992  harvest 
quota  would  be  held  back  and  not 
allocated  during  1992.  The  NSW 
commercial  kangaroo  harvest  during 
1992,  when  a  portion  of  the  state  was 
involved  in  a  drought  event,  totalled 
about  800,000  kangaroos  during  a  year 
when  the  potential  harvest  quota 
totalled  2.1  miUion.  The  kangaroo 
harvest  strategy  was  thus  to  actively 
adapt  and  modify  management  plans  as 
a  dry  season  developed  into  a  drought. 

States  have  additional  regulatory 
mechanisms  to  reduce  actual  harvest  to 
levels  below  the  commercial  quota. 
Licenses  to  take  animals  may  be 
amended  to  restrict  the  numbers  taken 
in  a  particular  area,  to  Umit  harvesting 
to  certain  species,  or  to  cease  hunting 
altogether.  Thus,  management  may 
progressively  restrict  and  then  cease  all 
harvesting  of  kangaroos  in  response  to 
declining  populations.  Following  the 
1982-83  drought  in  New  South  Wales, 
a  moratorium  on  harvesting  was  applied 
to  some  of  the  worst  affected  areas  to 
enable  populations  to  recover.  Should  a 
severe  drought  occur  during  the  1990's, 
States  can  be  expected  to  respond  in  an 
appropriate  manner  to  changes  in  the 
kangaroo  populations.  The  ultimate 
assurance  that  conservation  of  the 
species  u  iU  he  given  primary 
consideration  is  the  approval  and 
review  of  ongoing  operations  of  State 
management  programs  by  the 
Commonwealth  Government  (ANPWS 
in  litt.). 

Control  over  the  methods  used  to  kill 
kangaroos  rests  with  State  and  Territory 
management  personnel  and  is 
determined  by  relevant  State  and 
Territory  legislation.  Thus,  new  harvest 


12904        Federal  Register  /  Vol.  60,  No.  46  /  Thursday.  March  9,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  46  /  Thursday.  March  9.  1995  /  Rules  and  Regulations         12905 


technologies  that  could  threaten 
kangaroo  populations  can  not  be 
introduced  without  governmental 
approval. 

Summary  of  Findings 

The  Service  finds  that  extensive 
kangaroo  habitats  remain  in  mainland 
Austraha,  that  management  for  pastoral 
industries  may  favor  kangaroo 
production,  and  that  an  extensive  series 
of  National  Parks  and  Reserves  have 
been  estabhshed  (some  of  which  are 
important  to  kangaroos).  The  Service 
also  finds  that  adequate  kangaroo 
management  plans  have  been  developed 
and  implemented.  The  apphcation  of 
these  management  plans  has 
demonstrated  their  effectiveness  in  both 
drought  and  non-drought  conditions. 
Kangaroo  populations  are  systematically 
and  periodically  assessed,  and 
population  data,  environmental 
conditions,  and  public  consultation 
inputs  are  weighed  in  the  development 
of  harvest  quotas.  The  harvest  operation 
is  found  to  be  a  Ucensed  action  that 
occius  on  individual  properties  at  the 
request  and  permission  of  landholders. 
Authorities  within  the  States  and  the 
Commonwealth  government  have  the 
responsibiUties  and  capabilities  to 
monitor  the  harvest  so  that 
overutilization  will  not  threaten  the 
substantial  kangaroo  populations 
existing  within  individual  States. 
Disease  and/or  predation  do  not 
threaten  these  kangaroos  species.  The 
management  of  kangaroos  in  New  South 
Wales,  Queensland,  South  Australia, 
and  Western  AustraUa  is  based  on  legal 
protection  and  regulations  controlling 
the  kangaroo  harvest.  The 
Commonwealth  has  the  capability  to 
approve,  disapprove  or  require 
modification  of  kangaroo  management 
programs  from  those  States  wishing  to 
export  kangaroo  products  so  a 
consistency  in  planning  and 
implementing  management  actions 
occurs  within  mainland  Australia.  The 
States  have  the  responsibihty  to  regulate 
all  aspects  of  the  kangaroo  harvest,  to 
provide  adequate  law  enforcement,  to 
conduct  appropriate  management  and 
research,  to  monitor  populations 
especially  during  drou^t  events,  and 
the  States  have  the  ability  to  modify 


harvests  if  environmental  or  other 
variables  unexpectedly  impact  kangaroo 
populations.  It  is  the  present  sufficiency 
in  kangaroo  management  in  mainland 
Australia  that  causes  the  Service  to  find 
that  the  action  to  dehst  the  three  species 
of  kangaroos  is  warranted. 

The  Service's  regulations  at  50  CFR 
424.11(d)  allow  a  species  to  be  delisted 
by  reason  of  extinction,  recovery,  or 
because  the  original  listing  data  were  in 
error.  The  Service,  with  this  action, 
delists  these  three  species  of  kangaroos 
on  the  basis  of  their  successful  recovery 
because  the  best  scientific  and 
commercial  information  available 
indicates  the  species  are  now  not  likely 
to  become  an  endangered  species  in  the 
foreseeable  future  throughout  all  or  a 
significant  part  of  its  range. 

The  Service,  with  this  notice,  also 
dismisses  on  procedural  grounds,  the 
December  20,  1989,  petition  filed  by 
Greenpeace  USA.  The  Service  has  no 
mechanism  to  reimpose  an  import  ban 
on  these  non-endangered,  non- 
threatened  species  from  mainland 
Australia. 

The  Monitoring  of  Recovered  Kangaroo 
Species 

Requirements  of  the  Act  for  the 
monitoring  of  recovered  species  also 
apply  to  foreign  species.  Those 
requirements  include  the 
implementation  of  a  monitoring 
program  to  ensure  that  the  species 
continues  to  fare  well  after  delisting 
occurs.  The  Service  is  primarily 
dependent  on  input  from  the 
Commonwealth  Government  in  the 
monitoring  of  these  recovered  species. 

Monitoring  plans  fi^quently  address 
population  parameters,  the  distribution 
and  well-being  of  the  species,  the 
condition  of  important  habitats  for  the 
species,  and  any  new  threats  identified 
as  relevant  to  the  species.  The 
monitoring  plan  for  the  three  kangaroos 
requires  that  the  Commonwealth 
Government  provide  an  annual  report  to 
the  Service  for  each  of  5  years.  The  first 
annual  report  is  due  March  1996.  The 
monitoring  plan  is  listed  below.  All 
information  provided  by  the 
Commonwealth  Government  will  be 
available  for  public  review.  The  Service, 
on  January  27, 1994,  received  a 


monitoring  report  which  indicated 
results  of  the  1993  population  surveys, 
and  received  additional  monitoring 
information  on  May  30, 1994.  The 
following  presentation  hsts  the 
monitoring  question  posed  to  the 
Commonwealth  Government  and  the 
1994  information  on  each  monitoring 
question. 

1.  Provide  the  most  current 
population  estimates  for  each  species 
within  each  harvest  State  using  best 
technologies  currently  available,  and 
describe  the  current  harvest  quotas 
established  for  the  calendar  year 
following  those  population  estimates. 

The  1993  population  data  for  the 
three  species,  tiie  commercial  kill  that 
was  reported  in  1993,  and  the  planned 
harvest  quota  for  1994  are  listed  for  each 
species  in  each  state  in  Tables  1-9. 
TTiere  were  no  changes  in  the 
procedures  used  to  monitor  kangaroo 
niunbers  in  New  South  Wales  and  South 
Australia  in  1993.  Nine  monitoring 
blocks  were  identified  for  ongoing 
annual  heUcopter  SLirveys  in 
Queensland.  The  blocks  vnll  form  the 
basis  for  futvu«  population  trend 
analyses.  The  1993  aerial  survey  in 
Western  Australia  followed  in  a  general 
manner  the  standard  survey 
methodology  used  in  the  1987  and  1990 
surveys.  About  18  percent  fewer  degree 
blocks  were  surveyed  in  Western 
Australia  in  1993  compared  to  1990. 
Some  consideration  is  being  given  to 
developing  a  systematic  survey  plan  for 
conducting  some  type  of  annual  survey 
in  the  commercial  utilization  area  of 
Western  Australia.  Queensland 
continues  to  strive  to  standardize  a 
systematic  siuvey  procedure  utihzing 
helicopters. 

2.  Provide  details  of  commercial  and 
non-commercial  mortalities,  using  best 
technologies  currently  available.  The 
summary  for  a  calendeir  year  is  due  in 
March  of  the  subsequent  year.  The  time 
lapse  is  to  ensure  that  summaries  will 
provide  data  for  the  entire  calendar 
year. 

The  extent  of  the  commercial  and 
non-commercial  kill  in  1993,  is 
simimarized  in  Table  10  (data  about  the 
non-commercial  kill  is  not  available  for 
Western  Australia). 


Table  1 0.— Commercial  and  Non-Commercial  Kill  in  1993— Continued 


State/province 


Table  10.— Commercial  and  Non-Commercial  Kill  in  1993 


State/province 

Species 

Type 

Kill 

NSW  

Red  kangaroos  

Eastern  grays  

* 

Western  grays  

Commercial 

Non-commercial 

359,820 
10,689 

Commercial 

Non-commercial 

Commercial 

284,344 

85,696 

129,378 

Non-commercial 

6,015 

WA 
SA. 

Old 


Species 


Red  kangaroos 
Western  grays 
Red  kangaroos 

Western  grays 

Red  kangaroos 

Eastem  grays  . 


Type 

Commercial .,. 

Commercial 

Commercial „. 

Non-commercial 

Commercial 

Non-commercial 

Commercial 

Non-commercial 

Commercial 

Nor>-commercial 


Kill 


139,833 

47,077 

227,056 

1,618 

32,798 

6,938 

595,488 

8,915 

989,578 

33,508 
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3.  Describe  any  change  in  population 
or  harvest  estimation  technologies, 
including,  where  appropriate,  how  the 
Commonwealth's  Review  Committee 
would  deal  vn\h  estimates  using  new 
technologies  resulting  in  significantly 
higher  standard  errors.  Such  a 
discussion  might  include  what  sampling 
changes  will  be  instituted  to  acceptably 
reduce  the  standard  error,  or  what 
"alpha"  level  will  be  used  to  test  for 
change  in  population  or  harvest,  or  how 
harvest  quotas  have  been  more 
conservatively  set,  or  what  programs 
would  be  instituted  to  relate  estimates 
from  new  technologies  to  estimates 
using  previous  technologies. 

This  point  was  not  included  in  the 
proposed  rule,  and  no  information  was 
requested  or  provided  in  1994. 

4.  Describe  distribution  of  the  species, 
using  best  technologies  currently 
available.  The  intent  of  this  provision  is 
to  note  any  significant  change  in  the 
distribution  of  a  species  within  a  State 
with  suggested  explanations  of  causes  of 
change. 

No  perceived  changes  in  the 
distribution  of  the  three  kangaroo 
species  exist  for  New  South  Wales, 
Western  Australia,  or  Queensland.  The 
distribution  of  western  gray  kangaroos 
in  South  Australia  may  now  extend 
northward  to  approximately  31  degrees 
of  latitude  south.  Otherwise,  there  are 
no  perceived  changes  in  the  distribution 
of  the  species. 

5.  Describe  the  extent  of  lands  set- 
aside  for  parks  and  reserves  that  provide 
protected  and  useful  habitats  for 
kangaroos. 

Minor  extensions  were  made  to  Parks 
and  Reserves  in  New  South  Wales 
during  1993.  Queensland  added  6,974 
sq  km  to  its  National  Park  System  in 
1993  and  these  lands  provide  protective 
and  useful  habitats  for  kangaroos. 
Western  Australia  added  3,394  sq  km  to 
its  system  of  Nature  Reserves,  National 
Parks  and  Conservation  Parks. 
Additional  arid  and  semi-arid  lands 
have  also  been  added  to  the  Park  system 
in  South  Australia  and  some  of  these 


lands  are  suitable  but  marginal  kangaroo 
habitats. 

6.  Describe  changes  in  regulatory 
programs  that  impact  the  well-being  of  - 
the  species. 

The  basic  regulatory  programs 
remained  unchanged  in  1993  in  New 
South  Wales,  Western  Australia,  and 
South  Australia.  The  Nature 
Conservation  Act  1992  has  been 
implemented  for  kangaroos  in 
Queensland,  and  replaces  the  Faimal 
Conservation  Act  1974,  National  Parks 
and  Wildhfe  Act  1975,  and  Native 
Plants  Protection  Act  1930.  The  1992 
Act  provides  for  the  protection  of  native 
wildlife  and  their  habitats.  A 
fundamental  principle  of  the  legislation 
requires  that  the  use  of  protected 
wildlife  must  be  ecologically 
sustainable.  A  draft  "Macropod 
Harvesting  Conservation  Plan  1994" 
was  released  for  public  comment  in 
December  1993.  The  new  legislation 
provides  for  a  comprehensive  approach 
to  the  conservation  of  protected  areas 
and  wildhfe  and  will  enhance  the 
conservation  of  all  protected  areas  and 
species  in  Queensland. 

7.  Describe  new  threats  to  the  species. 
No  new  threats  to  the  kangaroo 

species  were  identified  during  1993. 

8.  Describe  progress  towards  the 
successful  implementation  of  any  Total 
Grazing  Management  Policy  (TGMP) 
that  strives  to  balance  the  forage 
demands  of  all  herbivore  consumers 
with  available  range  resources  to 
enhance  the  conservation  of  range 
ecosystems. 

In  New  South  Wales,  the  concept  of 
Total  Grazing  Management  is  being 
marketed  through  Landcare  Groups, 
Rural  Organizations,  and  a 
Commonwealth/State  Rural  Lands 
Reconstruction  Program.  The 
Department  of  Agriculture  and  the 
Department  of  Conservation  and  Land 
Management  in  Western  Australia  are 
cooperating  on  programs  for  rangeland 
conservation  which  emphasize  the 
limitation  of  grazing  pressures  by 
commercial  herbivores.  In  South 
Australia,  the  Pastoral  Land 


Conservation  and  Management  Act  1990 
provides  an  attempt  to  enhance  the 
conservation  of  range  ecosystems.  The 
major  emphasis,  at  this  time,  is  on  the 
monitoring  of  vegetation  conditions, 
modifying  sheep  and  cattle  stocking 
rates  on  the  basis  of  current  land 
condition,  and  the  control  of  feral 
animals  to  enhance  land  condition.  The 
Commonwealth  Government,  in 
association  with  State  and  Territory 
Governments  has  initiated  the 
development  of  a  National  Rangelands 
Strategy,  which  among  other  things  is 
intended  to  address  the  issue  of 
managing  total  grazing  pressure. 

The  U.S.  Fish  and  Wildhfe  Service 
has  the  responsibihty  to  annually 
review  the  monitoring  reports,  to  assess 
the  continued  recovery  of  the  species, 
and  to  conduct  any  other  reviews  it 
believes  may  be  warranted.  The  Service 
can  additionally  invoke  emergency 
listing  procedures  at  any  time  in 
response  to  a  significant  threat  to  the 
well  being  of  any  of  the  three  species. 
Three  alternatives  exist  after  the  5-year 
monitoring  program  has  been 
concluded.  They  are:  (1)  If  the  species 
no  longer  meet  the  5-factor  test  for 
recovery  then  they  should  be  relisted 
using  the  emergency  listing  procediu«s; 

(2)  if  the  species  continue  to  fare  well 
but  threats  are  increasing,  then  the 
monitoring  efforts  should  continue;  and 

(3)  if  the  species  continue  to  fare  well, 
threats  are  not  increasing,  and  the  5- 
factor  test  is  still  met,  then  the 
monitoring  effort  can  be  discontinued. 

Effects  of  This  Final  Rule 

A  special  regulation  was  published  in 
1974  regarding  the  red,  eastem  gray,  and 
western  gray  kangaroos  that  were  listed 
as  Threatened  in  1974.  The  regulation 
made  it  unlawful  to  import  these 
species,  or  their  parts  or  products,  into 
the  United  States  for  commercial 
purposes  until  the  Australian  States 
could  assure  the.  United  States  that  they 
had  effective  management  plans  for  the 
kangaroos,  and  that  taking  would  not  be 
detrimental  to  the  survival  of  kangaroos. 


12906        Federal  Register  /  Vol.  60,  No.  46  /  Thursday,  March  9,  1995  /  Rules  and  Regulations 


12907 


As  threatened  species,  individuals 
could  be  imported  into  the  United 
States,  with  suitable  permits,  for 
scientific  purposes,  enhancement  of 
propagation  or  survival  of  the  species, 
educational  purposes,  zoological 
exhibition,  or  special  purposes 
consistent  with  the  purposes  of  the  Act. 
On  April  29, 1981,  the  Australian  States 
met  the  conditions  for  satisfactory 
management,  and  a  special  regulation 
was  published  in  the  Federal  Register 
(46  FR  3938)  that  made  it  lawful  to 
import  the  three  species  of  kangaroos  for 
commercial  purposes  provided  the 
products  were  tagged  or  otherwise 
identified  as  removed  from  the  wild  in 
accordance  with  the  management  plans 
of  the  Australian  States.  The  Service 
published  a  final  rule  on  August  1, 1983 
(48  FR  34757)  permitting  the 
commercial  importation  of  kangaroos  to 
continue. 

The  current  action  removes  the 
mainland  populations  of  these  three 
kangaroo  species  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
The  effect  of  this  delisting  action  will  be 
negligible  because  the  restrictions 
associated  with  the  Threatened 
classification  have  already  been  largely 
relieved  by  the  Special  Rule  at  50  CFR 
17.40  (a).  The  eastern  gray  kangaroo 
{Macropus  giganteus,  all  subspecies 
except  tasmaniensis),  the  red  kangaroo 
(M.  rufus),  and  the  western  gray 
kangaroo  (M.  fuliginosus)  are  removed 
from  the  list  of  Endangered  and 
Threatened  Wildlife  as  codified  in  50 
CFR  17.11,  with  the  publication  of  this 
final  rule.  Consequently,  none  of  the 
restrictions,  regulations,  or  prohibitions 
of  the  U.S.  Endangered  Species  Act  will 
apply  to  these  three  species  in  mainland 
Australia,  as  is  presently  the  case. 

The  subspecies  M.  g.  tasmaniensis  is 
retained  on  the  list  of  endangered 
species  in  §  17.11.  No  assessment  of  this 
subspecies  or  of  kangaroo  management 
in  Tasmania  was  undertaken  in  this 
evaluation. 

The  special  rule  in  50  CFR  17.40 
(a)(l)(i)(B)  which  allowed  the  import  of 
eastern  gray,  red,  and  western  gray 
kangaroos,  including  parts  and  products 
of  such  wildlife  which  have  been  tagged 
or  otherwise  identified  as  removed  from 
the  wild,  in  accordance  with  the 
management  plans  of  Australian  States, 
into  the  United  States  without  permits 
for  individual  shipments,  otherwise 
required  by  50  CFR  part  17(a),  is  hereby 
rescinded.  M.  g.  tasmaniensis  is 
restricted  to  Tasmania,  and  Tasmania 
has  not  prepared  a  kangaroo 
management  plan  for  this  subspecies  so 


the  Commonwealth  Government  has  not 
allowed  any  export  of  M.  g. 
tasmaniensis  or  their  parts  and 
products.  The  rescinding  of  §  17.40  (a) 
will  therefore  not  be  relevant  to  this 
non-traded  but  endangered  subspecies. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subpart  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED]  ' 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11    [Amended] 

2.  Section  17.11(h)  is  amended  by 
removing  the  three  entries  for  the 
"Kangaroo,  eastern  gray",  "Kangaroo, 
red",  and  "Kangaroo,  western  gray" 
under  the  section  "Mammals"  from  the 
List  of  Endangered  and  Threatened 
Wildlife. 

§17.40    [Amended] 

3.  Section  17.40(a)  is  removed  and 
reserved. 

Dated:  February  24, 1995. 
Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  95-5823  Filed  3-8-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1099 
[DA-9&-10] 

Milk  In  the  Paducah,  Kentucky, 
Marketing  Area;  Proposed  Termination 
of  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  termination  of  order. 

SUMMARY:  This  document  invites  written 
comments  on  the  proposed  termination 
of  the  order  regulating  the  handling  of 
milk  in  the  Paducah,  Kentucky, 
marketing  area.  A  proposed  amended 
Paducah,  Kentucky,  order  failed  to 
receive  the  required  two-thirds  approval 
in  a  recent  producer  referendum.  Since 
the  Department  has  determined  that  the 
provisions  of  the  proposed  amended 
order  are  necessary  to  e^ectuate  the 
declared  policy  of  the  applicable 
statutory  authority,  it  is  necessary  to 
consider  terminating  the  present  order. 
DATES:  Comments  are  due  on  or  before 
March  24, 1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202) 690-1366. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certiHed  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  eliminate  the 


regulatory  impact  of  the  order  on  dairy 
fanners  and  regulated  handlers. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12866. 

This  proposed  termination  order  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  a  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  writh  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
termination  of  the  order  regulating  the 
handling  of  milk  in  the  Paducah, 
Kentucky,  marketing  area  is  being 
considered. 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  15th  day  after  the  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
15  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  and 
coordinate  the  termination  with 
amendatory  action  being  taken  on  milk 
orders  for  neighboring  markets.  The 


comments  that  are  received  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  terminate 
the  order  regulating  the  handling  of 
milk  in  the  Paducah,  Kentucky, 
marketing  area. 

On  December  2, 1994,  the  Department 
issued  a  final  decision  on  proposed 
amendments  to  all  Federal  milk  orders, 
which  was  pubhshed  December  14, 
1994  (59  FR  64524).  The  final  decision 
docuiment  contained  proposed  amended 
orders  for  ail  marketing  areas,  including 
the  Paducah  order.  The  dociunent  also 
included  a  referendum  order  for  the 
Paducah,  Kentucky,  market  to  ascertain 
whether  producers  supplying  that 
market  approve  the  issuance  of  the 
proposed  amended  order.  The  final 
decision  concluded  that  amended 
orders  were  needed  to  effectuate  the 
declared  policy  of  the  applicable 
statutory  authority. 

The  enabling  statute  requires  that  at 
least  two-thirds  of  the  producers 
(measured  in  terms  of  either  number  or 
volume)  voting  in  a  referendum  must 
approve  the  issuance  of  a  marketwide 
pool  order  before  it  can  be  put  into 
effect.  Only  37.8  percent  of  the  voting 
producers  representing  59.8  percent  of 
the  milk  produced  by  the  dairy  farmers 
who  voted  in  the  referendum  approved 
the  issuance  of  the  proposed  amended 
order  for  the  Paducah,  Kentucky, 
marketing  area.  In  these  circumstances, 
where  it  has  been  concluded  that  the 
order  should  be  amended  to  effectuate 
the  declared  policy  of  the  enabling 
statute,  and  that  the  amended  order  was 
not  approved  by  producers,  it  appears 
that  continuation  of  the  existing 
Paducah,  Kentucky,  order  would  not  be 
in  conformity  with  the  appUcable 
statutory  authority.  Therefore,  it  is 
necessary  to  consider  terminating  the 
present  order. 

List  of  Subjects  in  7  CFR  Part  1099 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1099  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 
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Dated:  March  3, 1995. 
Lon  Hatamiya, 

Administrator. 

(FR  Doc.  95-5806  Filed  3-8-95;  8:45  am] 

BiLLMO  COOE  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  93-076-6] 
RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  We  are  extending  the 
comment  period  for  our  proposed  rule 
regarding  the  establishment  of  standards 
for  "swim-with-the-dolphin"  interactive 
programs.  This  extension  will  provide 
interested  persons  with  additional  time 
to  prepare  comments  on  the  proposed 
rule. 

DATES:  Consideration  vnll  be  given  only 
to  comments  on  Docket  No.  3-076-2 
that  are  received  on  or  before  March  13, 
1995. 


ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
076-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Ave.  SW.,  Washington,  DC,  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Senior  Staff  Veterinarian, 
Animal  Care  Staff,  Regulatory 
Enforcement  and  Animal  Care,  APHIS, 
USDA,  P.O.  Drawer  810,  Riverdale,  MD 
20738,  (301)  734-8699. 
SUPPLEMENTARY  INFORMATION:  On 
January  23, 1995,  we  published  in  the 
Federal  Register  (60  FR  4383-4389, 
Docket  No.  93-076-2)  a  proposal  to 
amend  the  Animal  Welfare  regulations 
to  establish  standards  for  "swim-with- 
the-dolphin"  interactive  programs. 

Comments  regarding  the  proposed 
rule  were  required  to  be  received  on  or 
before  February  22, 1995.  During  the 
comment  period,  we  received  a  request 


that  we  extend  the  comment  period 
beyond  February  22.  The  requestor,  a 
marine  mammal  industry  association, 
stated  that  additional  time  was 
necessary  to  allow  its  members  to  meet 
and  to  formulate  comments. 

In  response  to  this  request,  on 
February  28,  1995,  we  published  a 
notice  in  the  Federal  Register  (60  FR 
10810,  Docket  No.  93-076-4),  reopening 
and  extending  the  comment  period  for 
Docket  No.  93-076-2  through  March  9, 
1995.  However,  the  March  9  date  was  an 
error.  We  had  intended  to  extend  the 
comment  period  through  March  13, 
1995.  Therefore,  in  this  notice,  we  are 
extending  the  comment  period  for 
Docket  No.  93-076-2  through  March  13, 
1995.  This  will  allow  time  for  the 
requestor  and  other  interested  persons 
to  develop  comments  on  the  proposed 
rule. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.17, 
2.51,  and  371.2(g). 

Done  in  Washington,  DC,  this  6th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-5807  Filed  3-8-95;  8:45  am] 
BILUNG  CODE  3410-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC): 
Poverty  Income  Guidelines 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC 
Program).  These  poverty  income 
guidelines  are  to  be  used  in  conjimction 
with  the  WIC  Regulations. 

EFFECTIVE  DATE:  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FCS,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2730. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 


Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
wath  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112). 

Description 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  to 
establish  income  criteria  to  be  used  with 
nutritional  risk  criteria  in  determining  a 
person's  eligibility  for  participation  in 
the  WIC  Program.  The  law  provides  that 
persons  will  be  eligible  for  the  WIC 
Program  only  if  they  are  members  of 
families  that  satisfy  the  income  standard 
prescribed  for  reduced  price  school 
meals  under  section  9(b)  of  the  National 
School  Lunch  Act  (42  U.S.C.  1758(b)). 
Under  section  9(b),  the  income  limit  for 
reduced  price  school  meals  is  185 
percent  of  the  Federal  Poverty  Income 
Guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1995  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  in  the 
Federal  Register  on  February  9, 1995  at 
60  FR  7772.  The  guidelines  pubHshed 
by  DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

Section  246.7(c)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
equaling  the  income  guidelines 

EFFECTIVE  July  1,  1995-June  30,  1996 


established  under  section  9(b)  of  the 
National  School  Lunch  Act  for  reduced 
price  school  meals  or  identical  to  State 
or  local  guidelines  for  free  or  reduced 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  established 
under  section  9(b)  of  the  National 
School  Lunch  Act  for  reduced  price 
school  meals,  or  which  are  less  than  100 
percent  of  the  Federal  poverty  income 
guidelines.  Consistent  with  the  method 
used  to  compute  eUgibility  guidelines 
for  reduced  price  meals  under  the 
National  School  Lunch  Program,  the 
poverty  income  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  poverty  income  limits  by 
household  size  for  the  period  July  1, 
1995  through  June  30, 1996.  Consistent 
with  Section  17(f)(18)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
1786(f}(18)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrently  with 
the  implementation  of  income  eligibility 
guidelines  imder  the  Medicaid  program 
estabUshed  under  title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 
State  agencies  that  do  not  coordinate 
implementation  with  the  revised 
Medicaid  guidelines  must  implement 
the  WIC  income  eligibility  guidelines 
July  1,  1995.  The  first  table  of  this  notice 
contains  the  income  limits  by 
household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam.  Because 
the  poverty  income  guidelines  for 
Alaska  and  Hawaii  are  higher  than  for 
the  48  contiguous  States,  separate  tables 
for  Alaska  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies. 


UMI 


Family  size 


48  States,  District  of  Columbia,  Puerto  Rico,  Virgin  Islands,  and  Ten-itories,  including  Guam: 

1  

2 


Annua)  pov- 
erty income 
guidelines 
(PIG) 


7,470 
10,030 


Annual  FNS 
income  guide- 
lines for  re- 
duced-pnce 
lunches  (185% 
of  PIG) 


13,820 
18,556 
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Effective  July  1,  1995-%June  30, 1 996— Continued 


Family  size 


3 

4 
5 
6 
7 
8 


For  each  additional  family  member  add 
Alaska: 

1  


2 
3 

4 
5 
6 

7 
8 


For  each  additional  family  member  add 
Hawaii: 

1  

2  


3 

4 

5 

6 

7 

8 

For  each  additional  family  member  add 


Annual  FNS 

Annual  pov- 

income guide- 

erty income 

lines  for  re- 

guidelines 

duced-price 

(PIG) 

lunches  (185% 

of  PIG) 

12,590 

23,292 

15.150 

28,028 

17,710 

32,764 

20,270 

37,500 

22,830 

42,236 

25,390 

46,972 

2.560 

4,736 

9.340 

17,279 

12,540 

23,199 

15,740 

29.119 

18.940 

35.039 

22,140 

40.959 

25.340 

46.879 

28,540 

52.799 

31,740 

58.719 

3,200 

5.920 

8,610 

15.929 

11.550 

21.368 

14,490 

26.807 

17,430 

32.246 

20,370 

37.685 

23,310 

43.124 

26,250 

48.563 

29,190 

54.002 

2,940 

5,439 

Dated:  March  3.  1995. 
William  E.  Ludwig, 

Administrator 


Income  Eligibility  Guidelines 

(Effective  from  July  1,  1995  to  June  30.  1996] 


Household  size 


48  contiguous  United  States,  District  of  Columbia, 
Guam  and  Territories: 

1  „ 

2 

3 

4 

5 

6 

7 

8 

For  each  add"!  family  member  add  

Alaska: 

1  

2 

3 

4 

5 

6 

7 

8 

For  each  add"!  family  member  add  

Hawaii: 

1  

2 

3 


Federal  poverty 
guidelines 


Annual     Month      Week 


7,470 
10,030 
12,590 
15,150 
17,710 
20,270 
22,830 
25.390 
+2,560 

9,340 
12.540 
15,740 
18,940 
22,140 
25.340 
28.540 
31.740 
+3,200 

8,610 
11,550 
14.490 


623 
836 
1,050 
1,263 
1,476 
1,690 
1,903 
2.116 
+214 

779 
1.045 
1,312 
1.579 
1.845 
2.112 
2,379 
2.645 
+267 

718 

963 

1,208 


144 
193 
243 
292 
341 
390 
440 
489 
+50 

180 
242 
303 
365 
426 
488 
549 
611 
+62 

166 
223 
279 


Reduced  price  meals — 
185% 


Annual     Month      Week 


13,820 
18.556 
23.292 
•28.028 
32,764 
37,500 
42,236 
46.972 
+4,736 

17,279 
23,199 
29.119 
35.039 
40.959 
46.879 
52,799 
58,719 
+5.920 

15.929 
21,368 
26,807 


1,152 
1,547 
1,941 
2,336 
2,731 
3,125 
3,520 
3.915 
+395 

1,440 
1,934 
2.427 
2.920 
3.414 
3.907 
4.400 
4,894 
+494 

1,328 
1,781 
2,234 


266 
357 
448 
539 
631 
722 
813 
904 
+92 

333 

447 

560 

674 

788 

902 

1,016 

1.130 

+114 

307 

411 
516 


Free  meals — 
130% 


Annual     Month      Week 


9,711 
13,039 
16.367 
19.695 
23.023 
26,351 
29.679 
33,007 
+3,328 

12,142 
16,302 
20,462 
24,622 
28,782 
32,942 
37,102 
41,262 
+4,160 

11.193 
15.015 
18.837 


810 
1,087 
1,364 
1,642 
1,919 
2.196 
2,474 
2.751 
+278 

1.012 
1,359 
1.706 
2,052 
2,399 
2.746 
3.092 
3,439 
+347 

933 

1,252 
1.570 


187 
251 
315 
379 
443 
507 
571 
635 
+64 

234 
314 
394 
474 
554 
634 
714 
794 
+80 

216 
289 
363 


Income  Eligibility  Guidelines— Continued 

[Effective  from  July  1,  1995  to  June  30.  1996) 


Household  size 

Federal  poverty 
gukjelines 

Reduced  price  meals — 
185% 

Free  meals — 
130% 

Annual 

Month 

Week 

Annual 

Month 

Week 

Annual 

Month 

Week 

4 

17.430 
20.370 
23,310 
26.250 
29,190 
+2.940 

1.453 
1,698 
1.943 
2.188 
2,433 
+245 

336 
392 
449 
505 
562 
+57 

32.246 
37,685 
43.124 
48.563 
54.002 
+5.439 

2.688 
3.141 
3.594 
4.047 
4.501 
+454 

621 
725 
830 
934 
1,039 
+105 

22,659 
26.481 
30.303 
34.125 
37.947 
+3.822 

1,889 
2,207 
2.526 
2,844 
3.163 
+319 

5 

436 

6 

510 
583 

7 „ 

8 

657 
730 
+74 

For  each  add'l  family  member  add  

'  Increase  of  2.36%  over  Income  Eligibility  Guidelines  for  the  perkxl  of  7/1/94-6/30/95. 


UMI 


IFR  Doc.  95-5709  Filed  3-8-95;  8:45  am) 
BILUNG  CODE  3410-3fr-«> 


Forest  Service 

Boppin  Basin  EIS;  Kootenai  National 
Forest;  Lincoln  County,  Montana; 
Cancellation  of  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Environmental  impact  statement 

cancellation  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Three  Rivers  Ranger  District, 
Kootenai  National  Forest  is  withdrawing 
its  plan  to  prepare  an  Environmental 
Impact  Statement  for  the  Boppin  Basin 
project.  Project  proposals  within  this 
area  will  be  incorporated  into  the  Fry- 
Zim  Environmental  Impact  Statement 
for  fire  and  insect  mortality  recovery. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  January  14,  1994  is 
hereby  rescinded  (FR  dociunent  is  FR 
94-916  Filed  1-13-94). 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Zearfoss.  Fry-Zim  EIS  Team  Leader, 
Three  Rivers  Ranger  District  (406)  295- 
4693. 

Dated:  February  28, 1995. 
Robert  L.  Schrenk, 

Forest  Supeivisor,  Kootenai  National  Forest. 
(FR  Doc.  95-5695  Filed  3-8-95;  8:45  am] 
nUJNQ  CODE  3410-11-M 


Fry-Zim  EIS;  Kootenai  National  Forest; 
Lincoln  County,  Ml 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Envirorunental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  fire 
recovery  and  salvage  activities.  The 
project  is  located  on  the  Three  Rivers 
Ranger  District,  Kootenai  National 


Forest,  Lincoln  Coimty,  Montana,  in  the 
Northeast  Yaak  Phsiographic  Area 
located  about  34  air  miles  northeast  of 
Troy,  Montana.  Part  of  the  proposed 
activities  lie  wathin  an  Inventoried 
Roadless  Area  (IRA),  Mt.  Henry  #  666. 

The  Proposed  Action  was  developed 
in  response  to  the  major  fire  events  that 
burned  over  2,200  acres  in  the  Fish 
Lakes  and  Zimmerman  Hill  areas  in 
August  1994,  and  mortality  caused  by 
mountain  pine  beetle  infestations  in 
Basin  Creek  Compartment  #29.  The 
proposal  is  to  salvage  timber,  construct 
and  reconstruct  roads,  reduce  fuel 
concentrations,  revegetate  with  trees/ 
native  shrubs/grasses,  and  obliterate 
roads.  These  actions  are  being 
considered  together  because  they 
represent  either  coimected  or 
cimiulative  actions  as  defined  by  the 
Coimcil  on  Environmental  Quality  (40 
CFR  1508.25).  The  piupose  of  the 
Proposed  Action's  activities  are  to 
harvest  fire-  and  insect-killed  timber  in 
a  timely  manner,  manage  road  systems, 
reduce  future  potential  for  catastrophic 
fire,  sustain  site  productivity,  improve 
wildlife  and  riparian  habitat 
(specifically  for  Threatened, 
Endangered,  or  Sensitive  (TES)  species), 
and  accelerate  watershed  recovery. 

Overall  guidance  of  land  management 
activities  on  the  Kootenai  National 
Forest,  including  timber  harvest  and 
road  management,  are  regulated  by  the 
Kootenai  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan,  September,  1987).  The  Proposed 
Action  was  developed  using  various 
principles  of  Ecosystem  Management.  In 
doing  so,  the  post-fire  conditions  are 
characterized  at  a  broad  scale  with 
consideration  to  natural  processes  that 
historically  shaped  this  ecosystem. 
Based  on  this  analysis  we  developed  a 
Proposed  Action  that  would  require  a 
Forest  Plan  amendment  to  allow  timber 
harvest  in  Management  Area  2  (semi- 
primitive,  non-motorized  recreation).  In 
addition,  some  areas  previously 
designated  as  old  grovrth  which,  due  to 


the  intensity  of  the  fires  no  longer 
exhibit  old  growth  characteristics,  will 
be  redesignated  to  other  areas.  Some  of 
these  biuTied  areas  will  be  harvested, 
meeting  objectives  of  surrounding 
management  areas. 
DATES:  Written  comments  should  be 
received  within  30  days  followring 
publication  of  this  notice. 
ADDRESSES:  Send  written  comments  and 
suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Michael  L.  Balboni,  District  Ranger. 
Three  Rivers  Ranger  District,  Kootenai 
National  Forest.  1437  North  Highway  2, 
Troy,  Montana  59935. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Zearfoss,  Fry-Zim  EIS  Team  Leader, 
Three  Rivers  Ranger  Distiici  (406)  295- 
4693. 

SUPPLEMENTARY  INFORMATION:  The 
timber  salvage  activities  under 
consideration  would  occur  within  the 
89,687  acre  Northeast  Yaak 
Physiographic  Area.  The  general  areas 
considered  are  the  Fish  Lakes.  Windy 
Creek,  and  Basin  Creek  areas.  Primary 
salvage  activities  would  occur  in  two 
specific  fire-affected  areas:  the  Fish  Fry 
Fire  (1470  acres)  located  within  all  or 
portions  of  Sections  18  and  19.  T36N, 
R30W.  and  Sections  11.  12, 13, 14,  23 
and  24.  T36N,  R31W.  PMM.  Lincohi 
County,  Montana:  the  Zimmerman  Fire 
(733  acres)  located  within  portions  of 
Sections  3,  and  4.  T36N.  R31W.  and 
Sections  26  and  35.  T37N,  R31W,  PMM, 
Lincoln  County,  Montana.  Previous 
planning  efforts  (Boppin  Basin 
Environmental  Impact  Statement)  have 
identified  other  salvage  opportunities 
outside  of  the  fire-affected  areas  which 
have  been  incorporated  into  this 
proposal  and  are  located  within  all  or 
portions  of  Sections  20,  21,  22.  26,  27, 
28.  29,  32,  33.  and  34,  T36N.  R30W, 
PMM,  Lincoln  County,  Montana. 

Salvage  harvest  of  dead  and  dying 
trees  is  proposed  on  2536  acres  of 
forested  land  within  the  two  fire  areas 
and  the  Basin  Creek  drainage. 
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Helicopter,  conventional  cable,  and 
ground-based  logging  systems  would  be 
utilized  for  harvest  operations.  This 
includes  480  acres  within  the  733  acre 
Zimmerman  fire,  798  acres  vrithin  the 
1470  acre  Fish  Fry  fire,  and  1,258  acres 
within  the  11,521  acre  Basin  Creek 
Compartment  #29.  Openings  of  greater 
than  40  acres  in  size  would  result  from 
this  Proposed  Action.  Fuel  reduction 
accompUshed  in  conjunction  with 
harvest  includes  grapple  piling  and 
prescribed  burning.  Watershed 
restoration  activities  are  proposed 
within  and  in  the  vicinity  adjacent  to 
the  harvest  areas.  This  includes  road 
obliteration  with  an  estimated  2.90 
miles  of  recontouring,  11.80  miles  of 
ripping  and  seeding,  and  8.70  miles  of 
seeding,  plus  the  removal  of 
approximately  21  in-stream  culverts. 
Placement  of  woody  debris  would  occur 
along  about  1.0  mile  of  stream  channel, 
and  approximately  1 1  acres  of  riparian 
revegetation  is  proposed.  Replanting 
would  occur  on  approximately  2694 
acres  of  land  (of  which  96  acres  are 
burned  plantations],  including  both 
conifer  seedlings  for  reforestation  and 
native  shrubs  and  herbaceous  plants  for 
wildlife  habitat  (approximately  187 
acres).  The  timber  harvest  operations 
would  require  approximately  3.88  miles 
of  new  road  construction,  6.58  miles  of 
reconstruction,  and  an  estimated  1.70 
miles  of  temporary  road  construction. 
Road  maintenance  would  occur  on 
about  13.73  miles  of  existing  road. 

Approximately  498  acres  proposed  for 
harvest  lie  within  the  Mt.  Henry  #666 
IRA.  An  estimated  3.60  miles  (of  the 
3.88  miles)  of  road  construction  would 
occur  within  this  area. 

The  decision  to  be  made  is,  what 
action  (if  any)  should  be  taken  in  the 
Northeast  Yaak  Physiographic  Area  to: 

(1)  Recover  the  fire-atfected  areas  and 
move  the  area  towards  the  desired 
conditions  of  the  physiographic  areas 
involved. 

(2)  Provide  goods  and  services  to  the 
local  economy  and  U.S.  citizens 

(3)  Reduce  the  risk  for  high-intensity 
wildfire  in  the  future 

(4)  Develop  and  manage  the  road 
system  to  facilitate  the  removal  of 
timber,  post-harvest  treatments,  reduce 
sedimentation,  restore  stream  channel 
equilibrium,  and  maintain  or  improve 
wildUfe  habitat. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  areas  of  proposed 
activities  would  occur  within 
Management  Areas  2,  12,  13, 14,  and  19. 
Timber  harvest  would  occur  in  all 
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Management  Areas  except  Management 
Area  13,  which  would  be  redesignated. 
Road  construction  would  occur  in 
Management  Areas  13  and  14.  Below  is 
a  brief  description  of  the  applicable 
management  direction. 

Management  Area  2 — ^These  areas  are 
characterized  by  a  natural  appearing 
environment  offering  roadless  recreation 
opportimities  and  are  within  an 
unsuitable  timber  base. 

Management  Area  12 — ^These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest,  provided  that-big  game  simuner 
habitat  objectives  are  met. 

Management  Area  13 — These  are 
areas  that  contain  special  habitat 
characteristics  which  are  allocated  as 
Old-Growth.  Local  road  construction  is 
permitted,  provided  that  they  are 
restricted  following  use  to  protect  snag 
characteristics. 

Management  Area  14 — These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest,  provided  that  grizzly  bear 
habitat  objectives  are  met. 

Management  Area  19 — These  are 
areas  that  contain  steep  slopes  requiring 
only  activities  which  minimize  surface 
disturbance  and  maintain  a  healthy 
vegetative  cover. 

For  Management  Area  2,  which  is 
classified  as  unsuitable  for  timber 
production,  an  amendment  to  the  Forest 
Plan  would  be  required  to  implement 
the  ecosystem  management-based 
proposal  or  any  alternative  which 
would  harvest  timber  in  these 
management  areas. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "No  Action"  alternative,  in 
which  none  of  the  proposed  activities 
will  be  implemented.  Additional 
alternatives  will  examine  varying  levels 
and  locations  for  the  proposed  activities 
to  achieve  the  desired  conditions,  as 
well  as  to  respond  to  the  issues  and 
other  resource  values  identified  by  the 
pubUc. 

The  principle  issues  identified  to  date 
are  related  to: 

1.  The  effects  of  the  Proposed  Action 
on  the  characteristics  of  Inventoried 
Roadless  Areas  and  Management  Areas 
designated  as  unsuitable  for  timber 
production. 

2.  The  effects  of  the  Proposed  Action 
on  water  quality  and  fish  habitat. 

3.  The  effects  of  the  Proposed  Action 
on  ecosystem  health  and  the  risk  of 
catastrophic  wildfires  and  insect  or 
disease  outbreaks. 

4.  The  effects  of  the  Proposed  Action 
on  Threatened,  Endangered,  and 
Sensitive  (TES)  species. 


5.  The  effects  of  the  Proposed  Action 
on  the  socio-economics  of  the  area. 

Other  issues  commonly  associated 
with  salvage  harvesting  and  road 
construction  include:  heritage  resources, 
soils,  and  scenery  management.  This  Ust 
may  be  verified,  expanded,  or  modified 
based  on  public  scoping  for  this 
proposal. 

The  EIS  will  analyze  the  direct, 
indirect,  and  ciunulative  environmental 
effects  of  the  alternatives.  Past,  present,  • 
and  projected  activities  on  National 
Forest  Lands  will  be  considered.  The 
EIS  will  disclose  the  analysis  of  site- 
specific  mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis.  It  will  start  with  the 
initial  scoping  process  (40  CFR  1501.7) 
which  will  begin  with  the  publication  of 
this  notice.  The  public  is  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  Proposed  Action. 
Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  EUminate  minor  issues  or  those 
which  have  been  covered  by  a  previous 
environmental  analysis,  such  as  the 
Kootenai  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  Proposed  Action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Consultation  with  the  U.S.  Fish  and 
WildUfe  Service  has  been  ongoing  with 
regard  to  listed  species.  The  Montana 
Department  of  Health  and  Welfare- 
Division  of  Environmental  Quality, 
Montana  Department  of  Fish  and  Game, 
and  the  Kootenai  Salish  Indian  Tribe 
will  also  be  consulted. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS,  which  is  expected  to  be 
filed  writh  the  EPA  and  available  for 
public  review  in  July,  1995.  A  45-day 
comment  period  will  follow  publication 
of  a  Notice  of  Availability  of  the  Draft 
EIS  in  the  Federal  Register.  The  final 


EIS  is  expected  to  be  completed  in 
November,  1995. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  513  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  City  ofAngoon  v.  Model,  803 
F.2d  1016. 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris.  490 
F.Supp.  1334,  1338  (E.D.  Wis.,  1980). 
Because  of  these  court  ruUngs,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  30  day  comment  period  so  that 
substantive  comments  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  Final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quafity 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Responsible  Official:  Robert  L. 
Schrenk,  Forest  Supervisor,  Kootenai 
National  Forest,  Supervisor's  Office,  506 
Hury  2  West.  Libby,  MT  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  wrill  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  That  decision  will  be 
docuanented  in  a  Record  of  Decision.  I 
have  delegated  the  responsibility  to 
prepare  the  Fry-Zim  Environmental 
Impact  Statement  to  Michael  L.  Balboni, 
District  Ranger,  Three  Rivers  Ranger 
District. 

Dated:  February  28, 1995. 
Robert  L.  Schrenk, 

Forest  Supervisor,  Kootenai  National  Forest. 
[PR  Doc.  95-5696  Filed  3-8-95;  8:45  am] 

BILUNO  COOE  3410-1 1-M 


Federal  Register  /  Vol.  60,  No.  46  /  Thursday.  March  9,  1995  /  Notices 


12913 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  on  Monday, 
April  3, 1995,  from  1:30  p.m.  to  4:00 
p.m.  at  the  Sheraton  Billings  Hotel,  27 
North  27th  Street,  Billings,  Montana 
59101.  The  purpose  of  the  meeting  is  to 
update  Committee  members  on  the 
status  of  the  project  proposal  and  make 
plans  for  a  future  factfinding  meeting. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Cofaunittee,  should  contact 
Committee  Chairperson  Donald  D. 
Dupuis,  406-675-2770,  or  Ki-Taek 
Chun,  Acting  Director  of  the  Rocky 
Mountain  Regional  Office,  303-866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  vdll  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  28, 
1995. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  95-5699  Filed  3-a-95;  8:45  am) 

BILUNG  CODE  S336-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  030295A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  the  receipt  of  an 
appUcation  for  a  scientific  research 
permit  (P45R)  and  the  receipt  of 
applications  for  modifications  to 
scientific  research  permit  823  (P503C) 
and  incidental  take  stocking  permit  908 
(P503K). 


Notice  is  hereby  given  that  the 
National  Biological  Survey  (NBS)  in 
Corvallis,  OR.  has  applied  in  due  form 
for  a  scientific  research  permit  (P45R) 
and  that  the  Idaho  Department  of  Fish 
and  Game  (IDFG)  in  Boise,  ID,  has 


applied  in  due  form  for  Modification  2 
to  scientific  research  Permit  823  {P503C) 
and  Modification  1  to  incidental  take 
stocking  Permit  908  (P503K)  to  take 
listed  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  fisted  fish  and 
wildhfe  permits  (50  CFR  parts  217-227). 
NBS  requests  authorization  for  a  take 
of  juvenile,  endangered.  Snake  River 
spring/summer  and  fall  chinook  sahnon 
(Oncorhynchus  tshawytscha)  as  part  of 
a  study  designed  to  provide  information 
that  will  be  used  to:  (1)  Recommend 
siting  of  the  bypass  outfall  to  be 
constructed  at  the  Dalles  Dam;  (2) 
evaluate  the  juvenile  salmonid 
nighttime  spill  pattern  at  the  Dalles 
Dam;  (3)  assess  the  relationship  between 
flow  rate  and  juvenile  salmonid 
outmigration  velocity  In  the  Dalles  pool 
and  elsewhere;  (4)  evaluate  juvenile 
salmonid  passage  routes  at  John  Day 
Dam;  (5)  estimate  juvenile  salmonid 
mortality  in  the  lower  Columbia  River; 
and  (6)  provide  information  on  the 
vulnerabiUty  of  salmonids  to  predation 
by  northern  squawfish  [Ptychocheilus 
oregonensis).  Listed  fish  will  be 
collected  at  the  John  Day  HandUng 
Facility  by  NMFS  personnel  under  the 
authority  of  Permit  822,  anesthetized 
and  implanted  with  radio  telemetry 
transmitters  (radio  tags)  by  NBS 
personnel,  held  for  36-48  hours  in  tanks 
supplied  with  circulating  river  water  to 
determine  tag  retention  and  delayed 
mortality,  released  near  the  mouth  of 
the  John  Day  River,  and  tracked  to 
determine  their  fate.  The  requested 
duration  of  the  permit  is  fixjm  April  15 
to  July  15, 1995. 

Permit  823  authorizes  IDFG  to  take 
endangered  Snake  River  salmon  while 
conducting  a  wide  range  of  research 
activities  in  Idaho.  For  Modification  2  to 
the  permit,  IDFG  requests  an  increase  in 
the  lethal  take  of  juvenile,  endangered. 
Snake  River  sockeye  sahnon 
[Oncorhynchus  nerka)  in  Redfish  Lake 
to  optimize  the  evaluation  of  Redfish 
Lake  fertiUzation/supplementation 
efforts  in  1995  and  beyond.  In  addition, 
IDFG  requests  to  implement  four  other 
actions  which  will  not  require  an 
increase  in  the  take  of  hsted  species 
authorized  in  the  permit.  These  four 
actions  are:  (1)  The  marking  of  juvenile, 
endangered.  Snake  River  spring/summer 
chinook  salmon  (Oncorhynchus 
tshawytscha)  using  caudal  fin  clips  to 
estimate  the  number  of  fry  that  migrate 
downstream  past  juvenile  fish  traps  to 
rear  downstream  from  study  sites;  (2)  a 
fish  flush  strategy  designed  to  provide 
flushing  flows  through  a  seasonally 
dewatered  stretch  of  the  Lemhi  River 
between  the  Barracks  Lane  Bridge  and 
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the  Clark  Steelhead  Bridge  during  times 
of  critical  adult  and  juvenile  salmon 
migrations;  (3)  the  installation  of  a 
second  juvenile  fish  trap  upstream  from 
the  existing  juvenile  Bsh  trap,  the 
Sawtooth  Hatchery  weir,  on  the  upper 
Salmon  River  to  optimize  trapping 
efficiency  with  the  aim  of  developing 
more  accurate  estimates  of  anadromous 
fish  survival  rates  and  migration  timing; 
and  (4)  the  installation  of  a  rotary  screw 
trap  in  Rapid  River  upstream  from  the 
Rapid  River  Fish  Hatchery  to  collect 
natural  production  information  on  wild 
steelhead  salmon.  Modification  2  would 
be  valid  for  the  duradon  of  the  permit. 
The  permit  expires  on  November  30, 
1997. 

Permit  908  authorizes  IDFG  for  an 
incidental  take  of  listed  Snake  River 
salmon  as  a  result  of  their  resident  fish 
stocking  program  designed  to  increase 
the  suppUes  of  fish  in  the  Salmon  River 
and  its  tributary  streams  for  sport 
angling.  For  Modification  1  to  the 
permit,  IDFG  requests  authorization  to 
stock  Redfish  Lake  with  hatchery 
rainbow  trout  in  1995  and  beyond  to 
provide  recreational  fishing  opportunity 
in  the  lake.  NMFS  denied  IDFG's 
request  to  stock  Redfish  Lake  with 
rainbow  trout  in  1993  because  of 
concern  over  possible  interactions 
between  stocked  rainbow  trout  and 
Usted  sockeye  salmon  in  the  lake, 
primarily  diet  overlap  and  predation. 
IDFG  believes  that  hatchery  rainbow 
trout  releases  in  Redfish  Lake  wdll  not 
undermine  endangered  sockeye  salmon 
recovery  efforts.  Permit  908  expires  on 
December  31, 1998. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  any  of  these 
applications  shoidd  be  submitted  to  the 
Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  appUcation  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dociunents  submitted  in  connection 
with  the  above  appUcation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS, 
NOAA,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  NOAA,  525 


North  East  Oregon  St.,  Suite  500, 
Portland,  OR  97232  (503-230-5400). 

Dated:  March  3, 1995. 
Patricia  A.  Montanio, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  95-5817  Filed  3-»-95;  8:45  am] 
BILLMG  CODE  3S1»-22-F 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Wholesale  Power  and 
Transmission  Rates,  Negotiated 
Pacific  Norttiwest  Coordinating 
Agreement  Rates,  and  Transmission 
Tenns  and  Conditions 

agency:  Bonneville  Power 

Admmistration  (BPA).  DOE. 

ACTION:  Availability  of  Wholesale  Power 

and  Transmission  Rates,  Pacific 

Northwest  Coordinating  Agreement 

Rates  and  Transmission  Terms  and 

Conditions. 

summary:  BPA  File  No:  WP-95,  TR-95. 
TC-95.  On  December  28. 1994. 
Bonneville  Power  Administration  (BPA) 
published  a  Notice  of  Intent  to  Revise 
Transmission  Rates,  59  FR  66946  and 
Notice  of  Intent  to  Revise  Wholesale 
Power  Rates,  59  FR  66947. 
Subsequently,  BPA  also  published 
Federal  Register  Notices  of  Proposed 
Wholesale  Power  Rate  Adjustment  (60 
FR  8496),  Proposed  Transmission  Rate 
Adjustment  (60  FR  8505),  and  Hearing 
and  Opportvmity  for  Public  Comment 
Regarding  Proposed  Comparable 
Transmission  Terms  and  Conditions  (60 
FR  8511).  In  those  Notices,  BPA  stated 
that  Wholesale  Power  and  Transmission 
Rates,  the  Rates  for  the  Pacific 
Northwest  Coordinating  Agreement,  and 
the  Transmission  Terms  and  Conditions 
would  be  pubUshed  separately. 
DATES:  The  foUowing  schedule 
information  is  provided  for 
informational  purposes.  BPA's  proposed 
schedule,  as  well  as  a  schedule  for 
additional  prehearing  conferences  will 
be  pubUshed  later.  The  final  schedule 
will  be  estabUshed  by  the  Hearing 
Officer  at  the  Prehearing/Settlement 
conference  on  March  15, 1995. 
March  15. 1995 — Settlement  Conference 

on  Scheduling 
October  29, 1996 — Final  Record  of 

Decision  pubUshed 

BPA  also  wiU  be  conducting  pubUc 
field  hearings.  A  field  hearing  schedule 
will  be  announced  at  the  prehearing 
conference.  A  notice  of  the  dates,  times, 
and  locations  of  the  field  hearings  will 
be  made  later  through  a  Federal 


Register  Notice,  mailings  and  public 
advertising. 

ADDRESSES:  The  date  for  written 
comments  by  participants  must  be 
received  by  June  16,  1995,  to  be 
considered  in  the  Draft  Record  of 
Decision  (ROD).  Written  comments  , 
should  be  submitted  to  the  Manager. 
Corporate  Communications — CK; 
Bonneville  Power  Administration;  P.O. 
Box  12999;  Portland.  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  SpeciaUst.  at  the 
address  Usted  above.  (503)  230-4328  or 
caU  toll-fi«e  1-800-622-4519. 
Information  may  also  be  obtained  from: 
Mr.  Steve  Hickok;  Group  Vice  President, 

Sales  and  Customer  Service;  P.O.  Box 

3621;  Portland.  OR  97232  (503-230- 

5356) 
Mr.  George  Eskridge;  Manager,  SE  Sales 

and  Customer  Service  CKstrict;  1101 

W.  River,  Suite  250;  Boise,  ID  83702 

(208-334-9137) 
Mr.  Ken  Hustad;  Manager.  NE  Sales  and 

Customer  Service  District;  Crescent 

Court.  Suite  500;  707  Main;  Spokane, 

WA  99201  (509-353-2518) 
Ms.  Ruth  Bennett;  Manager,  SW  Sales 

and  Customer  Service  District;  703 

Broadway;  Vancouver,  WA  98660 

(360-418-8600) 
Ms.  Marg  Nelson;  Manager,  NW  Sales 

and  Customer  Service  District;  201 

Queen  Anne  Ave.  N..  Suite  400; 

Seattle,  WA  98109-1030  (206-216- 

4272) 

Responsible  Official:  Mr.  Geoff 
Moorman,  Manager  for  Pricing. 
Marginal  Cost  and  Ratemaking.  is  the 
official  responsible  for  the  development 
of  BPA's  rates.  Mr.  Dennis  Metcalf,  BPA 
Transmission  Team  Lead,  is  the  official 
responsible  for  development  of  BPA's 
transmission  terms  and  conditions. 
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I.  Introductimi 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  provides  that 
BPA  must  estabUsh  and  periodically 
review  and  revise  its  rates  so  that  they 
are  adequate  to  recover,  in  accordance 
with  sound  business  principles,  the 
costs  associated  with  the  acqiusition. 
conservation,  and  transmission  of 
electric  power,  and  to  recover  the 
Federal  investment  in  the  Federal 
Columbia  River  Power  System  (FCRPS) 


and  other  costs  incurred  by  BPA.  The 
Federal  Power  Act,  as  amended  by  the 
Energy  Policy  Act  of  1992,  provides  that 
BPA  may  institute  a  regional  hearing 
process  on  proposed  transmission  terms 
and  conditions  of  general  appUcability. 

BPA  has  determined  that  its  initial 
power  rate  proposal  should  include  a 
stable,  5-year  rate  for  most,  if  not  all,  of 
its  requirements  service.  BPA 
anticipates  that  the  work  necessary  to 
assemble  such  a  proposal  will  take  imtil 
late  March  or  early  April  of  1995.  Since 
such  a  rate  would  cover  the  bulk  of 
BPA's  firm  sales,  its  impact  on  BPA's 
overall  proposal  is  fundamental.  Thus, 
the  information  BPA  is  releasing  now 
should  be  considered  preliminary. 
Information  in  BPA's  preliminary 
proposal  concerning  rate  design, 
product  definition  and  pricing,  revenue 
requirement,  and  other  matters  should 
provide  parties  valuable  information 
that  will  enable  them  to  better  assess 
BPA's  initial  proposal  when  it  is 
released  in  late  March  or  early  April. 

In  the  Federal  Register  notices 
pubUshed  February  14, 1995  (60  FR 
8497,  60  FR  8505,  and  60  FR  8511),  BPA 
stated  that  it  would  pubUsh  its 
preliminary  proposed  rate  schedules  in 
the  Federal  Register.  However,  due  to 
the  length  of  the  preliminary  proposed 
rate  schedules  and  developments 
related  to  BPA's  tiered  rates  proposal, 
the  preliminary  proposed  Wholesale 
Power  and  Transmission  Rate  schedules 
wrill  not  be  pubUshed  in  the  Federal 
Register.  They  are  available  from  BPA's 
Public  Information  Center.  To  request 
the  preliminary  proposed  Wholesale 
Power  and  Transmission  Rate 
Schedules,  call  BPA's  document  request 
Une:  (503)  23.0-3478  or  call  toU  free  1- 
800-622-4520. 

n.  Charges  Under  the  Amended  and 
Integrated  Pacific  Northwest 
Coordination  Agreement 

All  terms  contained  herein  have  the 
meaning  accorded  them  in  the 
Amended  and  Integrated  Pacific 
Northwest  Coordination  Agreement. 

A.  Interchange  Energy  Imbalances 

1.  Initial  Deliveries  of  Interchange 
Energy 


Energy  Charge  = 


(heat  rate  *  fuel  price) 
1,000 
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-I-  adder 

Heat  rate=10,000  BTU/kWh 

Fuel  price=Average  natural  gas  price  at 
Sumas,  Washington,  in  $/MMBTU 
(doUars  per  milUon  BTUs),  as 
pubUshed  in  Inside  FERC,  for  the 


twelve  months  ending  the 
immediately  preceding  June  30. 
Adder=4.75  mills/kWh,  adjusted  each 
August  1  beginning  August  1, 1997, 
by  the  change  in  the  Consiuner 
Price  Index  (for  all  urban 
consumers  as  pubUshed  by  the 
Bureau  of  Labor  Statistics)  for 
Portland,  Oregon,  for  the  twelve- 
month period  ending  the 
immediately  preceding  June  30. 

2.  Return  of  Interchange  Energy 

The  Energy  Charge  for  return  of 
Interchange  Energy  shall  be  the  charge 
in  effect  for  initial  deUverics  of 
Interchange  Energy  at  the  time  the 
energy  being  deUvered  as  Return  of 
Interchange  Energy  was  deUvered  as  an 
initial  deUvery  of  Interchange  Energy. 

B.  Interchange  Energy  Service  Charge 

1.  No  charge  for  energy  returned 
between  7:00  a.m.  and  10:00  p.m., 
Monday  through  Saturday. 

2.  2.50  mills  per  kilowatthoiu-  of 
energy  returned  at  other  hours,  unless 
such  energy  was  supplied  during  such 
other  hours,  or  its  return  during  such 
other  hours  was  requested,  in  either  of 
which  events  there  shall  be  no  charge. 

C.  Interchange  Capacity  and  Emergency 
Capacity  Imbalances 

$2.00  per  Kilowatt  Week  of  Demand. 

D.  Transfers  Due  to  Forced  Outage 

1.  Transfer  Due  to  Loss  of  Thermal 
CapabiUty 

The  charge  for  Interchange  Capacity 
Imbalances  plus  the  greater  of  a)  the 
charge  for  Interchange  Energy 
Imbalances  and  b)  the  incremental  costs 
of  operating  the  resource  used  to  supply 
the  requested  energy  plus  4  mills  per 
kilowatthour. 

2.  Transfer  of  Emergency  Capacity 

The  charge  for  Emergency  Capacity 
imbalances  plus  the  greater  of  a)  the 
charge  for  Interchange  Energy 
Imbalances  and  b)  the  incremental  costs 
of  operating  the  resource  used  to  supply 
the  requested  energy.  In  the  event  that 
BPA  requires  the  receiving  party  to 
return  the  energy  associated  with  the 
transfer  of  Emergency  Capacity,  only  the 
charge  for  Emergency  Capacity 
imbalances  shall  apply. 

E.  Holding  Interchange  Energy  Service 
Charge 

1.  Basic  Charge 

2.00  mills  per  kilowatthour  of 
Holding  Interchange  Energy  on  delivery 
to  BPA  and  1.50  mills  per  kilowatthour 
of  Holding  Interchange  Energy  on  return 
finm  BPA  (3.50  mills  per  kilowatthour 


total).  A  loss  of  Holding  Interchange 
Energy  because  of  spill  will  resuh  in  a 
refund  of  2.00  mills  per  kilowatthour  of 
Holding  Interchange  Energy  that  is 
converted  to  Stored  Energy  and  spilled. 

2.  Reshaping  Charge 

2.50  miUs  per  kilowatthour  of  energy, 
appUed  in  each  hour  during  which  the 
energy  delivered  or  returned  is  less  than 
the  hourly  average  of  energy  delivered 
or  returned  during  that  day,  to  the 
difference  between  the  daily  hourly 
average  of  energy  deUvered  or  returned 
during  that  day  and  the  amount  of 
energy  delivered  or  returned  during 
such  hour.  The  reshaping  charge  is  in 
addition  to  the  basic  charge. 

F.  Stored  Energy  Service  Charge 

1.  Charges  Paid  On  DeUvery  Of  Energy 
To  A  Reservoir  Party 

a.  2.00  mills  per  kilowatthour  of 
energy  deUvered  to  BPA  on  Light  Load 
Hours. 

b.  1.00  mill  per  kilowatthour  of 
energy  deUvered  to  BPA  on  Heavy  Load 
Hours. 

c.  No  charge  for  energy  deUvered  to 
BPA  on  Peak  Load  Hours. 

2.  Charges  Paid  On  Return  Of  Energy 
Stored  Less  Than  Two  Weeks 

a.  1.00  mill  per  kilowatthour  of  energy 
returned  bom  BPA  on  Light  Load 
Hours. 

b.  3.50  mills  per  kilowatthour  for 
energy  returned  from  BPA  on  Heavy 
Load  Hours. 

c.  5.00  mills  per  kilowatthour  for 
energy  returned  from  BPA  on  Peak  Load 
Hours. 

3.  Charges  Paid  On  Return  Of  Energy 
Stored  For  Two  Weeks  Or  More 

a.  No  charge  for  energy  returned  from 
BPA  on  Light  Load  Hours. 

b.  2.50  mills  per  kilowatthour  for 
energy  returned  from  BPA  on  Heavy 
Load  Hours. 

c.  4.00  mills  per  kilowatthour  for 
energy  returned  fitjm  BPA  on  Peak  Load 
Hours. 

4.  Charges  Paid  On  Return  Of  Energy  In 
Cases  Of  Imminent  Spill 

a.  No  charge  for  energy  returned  from 
BPA  on  Light  Load  Hours. 

b.  2.50  mills  per  kilowatthour  for 
energy  returned  from  BPA  on  Heavy 
Load  Hours. 

c.  2.50  mills  per  kilowatthour  for 
energy  returned  from  BPA  on  Peak  Load 
Hours.    . 

5.  Refund  Of  Storage  Charges  In  Cases 
Of  Spill 

In  the  event  that  stored  energy  is  not 
returned  to  a  party  because  of  spill  on 
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BPA's  system,  or  in  the  event  that  BPA 
transfers  the  stored  energy  to  another 
Reservoir  Party  to  avoid  spill  and  the 
transferred  energy  is  later  spilled,  BPA 
will  refund  the  charges  paid  under 
section  F.l.  in  an  amount  equal  to  the 
the  charges  paid  imder  such  section, 
divided  by  the  kilowatthours  of  energy 
delivered  to  BPA,  multiplied  by  the 
kilowatt  hours  of  stored  energy  that  is 
spilled. 

G.  Transfers  To  Avoid  Spill 

1.  No  charge  for  stored  energy 
transferred  by  a  Reservoir  Party  to  BPA 
in  order  to  avoid  spill. 

2.  The  appUcable  Stored  Energy 
Service  charge  shall  apply  in  the  event 
that  BPA  accepts  the  transfer  of  stored 
energy  to  avoid  spill  and  then  returns 
the  stored  energy  to  the  original 
deUvering  party. 

H.  Tmnsmission  Service  Charges 

In  any  energy  or  capacity  transaction 
that  utilizes  BPA  transmission  facilities 
where  BPA  acts  solely  as  a  transferor  the 
following  charges  shall  apply  to  both 
deUvery  and  retimi  of  the  energy,  if 
applicable: 

1. 1.60  mills  per  kilowatthour  of 
Interchange  Energy  paid  by  the 
receiving  party. 

2.  1.75  mills  per  kilowatthour  of 
Holding  biterchange  and  Storage  Energy 
paid  by  the  party  requesting  the  return. 

3.  No  charge  for  In  Lieu  Energy, 
except  when  the  supplying  or  receiving 
party  requires  BPA,  under  the  terms  of 
the  PNCA,  to  provide  transmission,  in 
which  case  the  charge  shall  be  2.00 
mills  per  kilowatthour  of  In  Lieu  Energy 
paid  by  the  party  requiring  BPA  to 
provide  such  transmission. 

4.  2.00  mills  per  kilowatthour  of 
Provisional  Energy  paid  by  the 
Reservoir  Party. 

5.  2.00  mills  per  kilowatthour  of 
energy  associated  with  Interchange 
Capacity  and  FOR  Capacity  paid  by  the 
party  requesting  the  dehvery. 

/.  Special  Storage  Arrangements 

1.  Minimiun  Rate 

a.  1.00  mills  per  kilowatthoiu-  for 
energy  returned  during  Light  Load 
Hours. 

b.  3.00  mills  per  kilowatthour  for 
energy  returned  at  other  hours. 

2.  Flexible  Rate 

The  charges  for  special  storage 
arrangements  may  be  specified  at  a 
higher  rate  as  mutually  agreed  between 
the  party  requesting  the  special  storage 
arrangement  and  BPA. 


m.  Transmission  Terms  and  Conditions 

The  following  three  comparable 
network  transmission  service  tariffs  are 
being  released  on  a  preliminary  basis. 
They  indicate  how  BPA  would  apply 
the  three  types  of  service  tariffs 
developed  by  FERC's  Litigation  Staff  to 
the  BPA  network.  BPA  and  its 
customers  are  continuing  their 
discussions  aimed  at  mutual  agreement 
on  comparable  network  service  which 
may  be  different  from  the  following. 
BPA's  will  pubhsh  and  submit  its  final 
comparable  network  service  proposals 
pursuant  to  the  schedule  developed  at 
the  Prehearing/Settlement  Conference. 
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Proposed  Network  Integration  Service 

Tariff 
Bonneville  will  provide  Network 
Integration  Service  to  Eligible 
Customers  pursuant  to  the  terms  and 
conditions  of  this  Tariff. 

1.  Definitions 

1.1  Annual  Transmission  Costs 

The  total  annual  cost  of  the  Network 
Transmission  System  shall  be  the 
amount  specified  in  the  Network 
Integration  Transmission  Rate  Schedule 
(NT-95)  or  its  successor. 

1.2  AppUcation 

A  written  request  for  Network 
Integration  Service  satisfying  the 
provisions  of  this  Tariff. 


1.3  Bonneville  Service  Area 

The  area  consisting  of  the  States  of 
Oregon,  Washington,  and  Idaho;  the 
portion  of  the  State  of  Montana  west  of 
the  Continental  Divide,  and  such 
portions  of  the  States  of  Nevada.  Utah, 
and  Wyoming  as  are  within  the 
Columbia  River  drainage  basin;  and  any 
contiguous  areas,  not  in  excess  of  75  air 
miles  from  the  just  described  area, 
which  are  a  part  of  the  service  area  of 
a  rural  electric  cooperative  customer 
served  by  Bonneville  on  the  effective 
date  of  this  Tariff  which  has  a 
distribution  system  from  which  it  serves 
both  within  and  without  such  area. 

1.4  Commission 

The  Federal  Energy  Regtilatory 
Commission  (FERC)  or  any  successor 
Federal  agency  having  regulatory 
jurisdiction  over  this  Tariff. 

1.5  Control  Area 

The  set  of  generating  units,  electrical 
loads,  and  transmission  facilities 
managed  and  overseen  by  a  utihty  that 
is  responsible  for  matching  its 
generation  and  loads  on  an 
instantaneous  basis. 

1.6  Control  Area  Services  (or  Ancillary 
Control  Area  Services) 

Any  functions,  practices,  or  services 
required  by  North  American  Electric 
ReUability  Council  (NERC).  Western 
Systems  Coordinating  Cotmdl  (WSCC). 
Northwest  Power  Pool  (NWPP).  or 
Bonneville  ReUability  Criteria  and 
Standards  (BRCS)  for  the  safe  and 
reliable  operation  of  a  Control  Area  and 
the  connection  of  loads  and  resources  to 
a  Control  Area. 


1.7  Customer 

An  Ehgible  Customer  that  has 
executed  a  Service  Agreement  for 
Network  Integration  Service  pursuant  to 
this  Tariff. 

1.8  Customer  Electric  System 

The  electric  system  operated  by  a 
Customer  to  serve  its  Network  Load  in 
accordance  with  the  terms  of  this 
Agreement  and  appUcable  reUabiUty 
and  operating  criteria. 

1.9  Direct  Assignment  FaciUties 

Transmission  faciUties  which  are  not 
an  integral  part  of.  and  do  not  support, 
the  Network  Transmission  System  and 
that  are  constructed  by  Bonneville  to 
satisfy  an  AppUcation  imder  this  Tariff, 
the  addition  of  a  new  Member  System, 
or  addition  of  a  new  Network  Resource 
and  the  costs  of  which  Bonneville  may 
recover  directly  from  the  Customer  as 
provided  in  the  NT-95  Rate  Schedule  or 
its  successor. 


1.10  Effective  Date 

The  date  upon  which  the  Parties 
execute  a  Service  Agreement  in 
accordance  with  the  terms  and 
conditions  of  this  Tariff. 

1.11  EUgible  Customer 

A  private  or  pubUc  corporation, 
governmental  agency  or  authority,  joint 
action  agency,  municipaUty,  rural 
electric  membership  corporation  or 
cooperative,  person,  or  any  lawful 
association  of  the  foregoing  which 
engages  in  the  generation,  transmission 
or  distribution  of  electric  energy  at 
wholesale  or  retail  and  which  wiU  rely 
upon  BonneviUe's  Network 
Transmission  System  to  integrate 
effectively  its  Network  Load  and 
Network  Resources.  Bonneville's  direct 
service  industrial  customers  on  the 
effective  date  of  this  Tariff  shall  be 
considered  EUgible  Customers.  Other 
than  Bonneville's  direct  service 
industrial  customers,  an  EUgible 
Customer  shaU  not  include  any  entity 
for  which  the  Commission  is  prohibited 
imder  sections  212(g]  and  (h)  of  the 
Federal  Power  Act  (FPA)  from  ordering 
the  provision  of  transmission  service. 
An  entity  shaU  be  an  EUgible  Customer 
only  to  the  extent  that  it  requests  service 
to  integrate  some  or  all  of  the  Network 
Loads  of  EUgible  Customer(s]  and  a 
comparable  amoimt  of  resources  that 
have  been  designated  Network 
Resources  of  such  EUgible  Customer(s). 

1.12  FaciUties  Study 

An  engineering  study  conducted  by 
BonneviUe  to  determine  the  required 
modifications  to  BonneviUe's 
Transmission  System,  including  the  cost 
and  scheduled  completion  date  for  such 
modifications,  which  may  be  required 
in  order  to  provide  a  requested  Network 
Integration  Service,  to  add  a  new 
Network  Customer,  to  add  a  new 
Member  System,  or  to  add  a  Network 
Resource. 

1.13  Good  UtiUty  Practice 

Any  of  the  practices,  methods,  and 
acts  engaged  in  or  approved  by  a 
significant  portion  of  the  electric  utiUty 
industry  during  the  relevant  time 
period,  or  any  of  the  practices,  methods, 
and  acts  which,  in  the  exercise  of 
reasonable  judgment  in  Ught  of  the  facts 
known  at  the  time  the  decision  was 
made,  could  have  been  expected  to 
accompUsh  the  desired  result  at  the 
lowest  reasonable  cost  consistent  with 
good  business  practices,  reUabiUty, 
safety,  and  expedition.  Good  UtiUty 
Practice  is  not  intended  to  be  limited  to 
the  optimum  practice,  method,  or  act,  to 
the  exclusion  of  all  others,  but  rather  to 


be  a  range  of  acceptable  practices, 
methods,  or  acts. 

1.14  Load  Ratio  Share 

Ratio  of  a  Customer's  Network  Load  to 
Bonneville  total  load  computed  in 
accordance  with  the  NT-95  Rate     • 
Schedule  or  its  successor. 

1.15  Member  System 

An  EUgible  Customer  operating  as  a 
part  of  a  laMrful  combination, 
partnership,  association,  or  joint  action 
agency  composed  exclusively  of  EUgible 
Customers.     . 

1.16  Native  Load  Customers 

Those  wholesale  and  direct  service 
industrial  power  sales  customers  on 
whose  behalf  BonneviUe,  by  statute  or 
contract,  has  an  obUgation  to  plan, 
construct  and  operate  its  system  to 
provide  reUable  electric  service. 

1.17  Network  Load 

The  designated  load  of  a  Customer  in 
Bonneville's  Service  Area,  including  the 
entire  load  of  aU  Member  Systems 
designated  pursuant  to  section  6.  A 
Customer's  Network  Load  shaU  not  be 
reduced  to  reflect  any  portion  of  such 
load  served  by  the  output  of  any 
generating  faciUties  owned,  or 
generation  purchased,  by  the  Customer 
or  its  Member  Systems. 

1.18  Network  Operating  Agreement 

An  agreement  that  provides  the 
technical  and  engineering  provisions 
necessary  to  estabUsh  and  operate  a 
Customer  Control  Area  utiUzing 
BonneviUe's  Network  Transmission 
System. 

1.19  Network  Resources 

Designated  non-Federal  resources 
used  by  a  Customer  to  provide  electric 
service  to  its  Network  Load  consistent 
with  reliabiUty  criteria  generally 
accepted  in  the  region.  Network 
Resources  shall  include  aU  owned  and 
purchased  Customer  non-Federal 
generating  resources  that  are  located  in 
the  Bonneville  Control  Area  or 
connected  to  the  Electric  System  of  such 
Customer  or  any  Member  System.  A 
Customer  also  may  designate  as 
Network  Resources  any  non-Federal 
generating  resources  (or  portion  thereof) 
located  in  another  utility's  Control  Area 
and  power  purchased  by  the  Customer 
from  another  utiUty  and  used  to  provide 
reUable  service  to  Network  Load. 
Network  Resources  shall  not  include 
that  portion  of  the  capacity  of  any  such 
generating  resource  that  is  committed 
on  a  firm  basis  for  sale  to  third  parties. 
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1.20  Network  Transmission  System 

The  transmission  facilities  owned 
and/or  op>erated  by  Bonneville 
excluding  interties  and  generation 
integration  facilities. 

1.21  Network  Upgrade 

Upgrades  to  transmission  facilities 
thdt  are  integrated  with  and  support 
Bonneville's  Network  Transmission 
System  and  which  are  constructed  by 
Bonneville  to  satisfy,  at  least  in  part,  an 
Application,  the  addition  of  a  new 
Member  System,  or  the  addition  of  a 
new  Network  Resource  and  the  costs  of 
which  Bonneville  may  recover  directly 
from  the  Customer  as  provided  in  the 
NT-95  Rate  Schedule  or  its  successor. 

1.22  Opportunity  Costs 

Net  loss  of  revenue  or  the  net  increase 
in  generation  cost  caused  by  displacing 
one  transaction  with  another  when  the 
transmission  system  is  so  constrained 
that  both  transactions  cannot  be 
handled  at  the  same  time.  Opportimity 
costs  do  not  include  any  loss  of 
revenues  resulting  from  competition  or 
foregone  revenues  from  purchase  and 
resale  transactions  to  serve  other  than 
Native  Load  Customer  or  Network  Load. 

1.23  Service  Agreement 

The  initial  agreement  and 
amendments  thereto  between 
Bonneville  and  a  Customer  for  Network 
Integration  Service  luider  this  TaiiH. 

1.24  System  hnpact  Study 

An  assessment  by  Bonneville  of:  (i) 
the  adequacy  of  the  Network 
Transgiission  System  to  accommodate  a 
request  for  Network  Integration  Service; 
and/or  (ii]  the  incremental  new  faciUties 
or  upgrades  that  would  be  needed  by 
Bonneville  in  providing  such  service 
pursuant  to  the  terms  of  this  Tariff. 

2.  Nature  of  Network  Integration  Service 

2.1     Scope  of  Service 

Network  hitegration  Service  is  a 
transmission  service  that  allows 
Customers  to  efficiently  and 
economically  utilize  their  Network 
Resources  and  other  generation 
resources  to  serve  their  Network  Load 
located  in  Bonneville's  Service  Area. 
Network  Integration  Service  requires  the 
Customer  to  provide,  or  purchase  from 
Bonneville,  certain  Ancillary  Control 
Area  Services.  Bonneville  will  offer 
these  Ancillary  Control  Area  Services, 
pursuant  to  an  appropriate  service 
agreement,  on  a  nondiscriminatory  basis 
to  any  Customer  required  hereunder  to 
purchase  or  provide  such  services  as  a 
precondition  to  receiving  Network 
Service. 


In  the  event  that  Boimeville  provides 
a  credit  for  the  cost  of  certain  Customer- 
owned  transmission  facilities  pursuant 
to  section  5.6,  Boimeville  shall  be 
entitled  to  use  such  facilities,  at  no 
additional  charge,  to  provide  the  same 
scope  of  services  for  its  Native  Load 
Customers  and  its  Network  Integration 
Service  Customers,  as  those  services 
made  available  to  the  Customer 
pursuant  to  this  Tariff.  In  the  absence  of 
such  a  credit,  Bonneville  shall  be 
entitled  to  such  service  pursuant  to  a 
FERC-approved  tariff  that  provides 
service  comparable  to  that  which  the 
Customer  provides  for  its  own  load. 

2.2  Firm  Service 

A  Customer  shall  have  the  right  to  use 
this  Tariff  for  the  delivery  of  power  from 
Network  Resources  to  Network  Loads  on 
a  basis  that  is  comparable  to 
Bonneville's  use  of  its  Network 
Transmission  System  to  reliably  serve 
its  Native  Load  Customers.  Except  as 
otherwise  provided  in  section  2.5, 
service  over  Bonneville's  Network 
Transmission  System  for  the  deUvery  of 
power  from  Network  Resources  to 
Network  Load  shall  have  priority  over 
all  nonfirm  uses  of  Bonneville's 
Network  Transmission  System  by 
Bonneville  or  third  parties. 

2.3  Nonfirm  Service 

A  Customer  also  may  use  this  Tariff 
to  dehver  energy  to  its  Network  Loads 
from  resources  that  have  not  been 
designated  as  Network  Resources.  Such 
deliveries  shall  be  on  a  nonfirm  basis, 
subject  to  available  capacity,  but  on  an 
equal  basis  with  Bonneville's  use  of 
economy  energy  to  service  Native  Load 
Customers,  subject  to  section  2.5  below, 
and  at  no  additional  transmission 
charge.  Curtailments  of  nonfirm  service 
shall  be  governed  by  section  10  and 
shall  be  implemented  on  a 
nondiscriminatory  basis  among  all  other 
nonfirm  uses  of  Bonneville's  Network 
Transmission  System,  including 
Bonneville's  nonfirm  uses  of  the  system, 
except  where  such  service  is  displaced 
pursuant  to  section  2.5  below. 

2.4  Restrictions  on  Use  of  Service 

Network  Integration  Service  shall  not 
be  used  for:  (i)  wholesale  sales  of 
capacity  or  energy  by  the  Customer  or 
its  Member  Systems  to  third  parties;  or 
(ii)  directly  or  indirectly  providing 
transmission  service  by  the  Customer  to 
third  parties.  An  Eligible  Customer  may 
not  receive  service  pursuant  to  more 
than  one  service  agreement  that  applies 
this  Tariff  during  any  billing  period. 


2.5    Bonneville  Right  to  Displace 

Bonneville  shall  have  the  right  to 
displace  Customer  Network  Resources 
and  nonfirm  purchases,  at  a  cost  which 
keeps  the  Customer  whole,  in  the  event 
of  a  transmission  bottleneck  to  the 
extent  that  such  displacement  reduces 
the  bottleneck,  if  Bonneville  finds  it 
necessary  in  prder  to  avoid  spill  on  the 
Federal  power  system  or  on  the  systems 
of  Network  Integration  Service 
Customers. 

3.  Availability  of  Network  Integration 
Service 

3.1  General  Conditions 

In  accordance  with  the  provisions  of 
this  Tariff,  Network  Integration  Service 
shall  be  provided  by  Bonneville  to  allow 
a  Customer  to  integrate,  plan, 
economically  dispatch,  and  regulate 
designated  Network  Resources  to  serve 
the  Customer's  consolidated  Network 
Load,  via  Bonneville's  Network 
Transmission  System,  as  a  single 
Control  Area  in  the  same  manner  that 
Bonneville  performs  those  functions  for 
Bonneville's  Native  Load  Customers. 

3.2  Control  Area  Requirement 

As  a  condition  of  obtaining  Network 
Integration  Service,  the  Customer  shall: 
(i)  operate  as  a  Control  Area  under 
applicable  guidelines  of  the  NERC,  the 
WSCC,  the  NWPP,  and  BRCS;  or  (ii) 
satisfy  its  responsibihty  to  be  operated 
as  a  Control  Area  by  contract  with 
Boimeville;  or  (iii)  by  contract  with 
another  entity  which  Bonneville  accepts 
as  sufficient  to  satisfy  NERC,  WSCC. 
NWPP,  and  BRCS  requirements. 
Bonneville  shall  not  imreasonably 
refuse  to  accept  contractual 
arrangements  with  another  entity  for 
such  service. 

3.3  Bonneville  Responsibilities 

Bonneville  shall  plan,  construct, 
operate,  and  maintain  its  Network 
Transmission  System  in  accordance 
with  Good  Utility  Practice  in  order  to 
provide  the  Customer  with  Network 
Integration  Service  within  and  across 
Bonneville's  Control  Area  in  accordance 
with  this  Tariff.  Bonneville  shall 
include  the  Customer's  Network  Load  in 
its  transmission  system  planning  and 
shall,  consistent  with  Good  Utility 
Practice,  endeavor  to  construct  and 
place  into  service  sufficient 
transmission  capacity  to  deliver  the 
Customer's  Network  Resources  to  serve 
Network  Load  on  a  basis  comparable  to 
Bonneville's  delivery  of  its  own 
generating  and  purchased  resources  to 
Bonneville's  Native  Load  Customers.  If 
the  Customer  meets  its  Control  Area 
responsibiUties  without  placing  its 


loads  and  resources  in  Bonneville's 
Control  Area,  power  scheduling  will  be 
provided  consistent  with  normal  utility 
practices  for  scheduling  power  between 
Control  Areas. 

3.4    Customer  Redispatch  Obligation 

As  a  condition  of  receiving  Network 
Integration  Service,  a  Customer  agrees  to 
redispatch  its  Network  and  other 
resources  as  requested  by  Bonneville  to 
create  additional  firm  transmission 
capacity  on  Bonneville's  Network 
Transmission  System  to  allow 
Bonneville  to  provide  new  firm 
transmission  service.  Whenever  a 
Customer  redispatches  its  Network  and 
other  resources  pursuant  to  this  section 
it  shall  be  compensated  by  Bonneville 
for  the  Opportunity  Costs  it  incurs.  To 
the  extent  practicable,  the  redispatch  of 
resources  pursuant  to  this  section  shall 
be  on  a  least  cost,  nondiscriminatory 
basis  as  between  all  Network  Integration 
Customers  and  Bonneville.  The 
Customer  shall  be  compensated  for 
redispatching  resources  pursuant  to  the 
NT  Rate  Schedule  or  its  successor. 

4.  Initiating  Service 

4.1  Conditions  Precedent  for  Receiving 
Service 

Subject  to  the  terms  and  conditions  of 
this  Tariff,  Bonneville  shall  provide 
Network  Integration  Service  within 
Bonneville's  Service  Area  to  any 
Ehgible  Customer,  provided  that:  (i)  the 
EUgible  Customer  has  completed  an 
Application  for  Network  Integration 
Service  as  provided  under  this  Tariff; 
(ii)  the  Eligible  Customer  and 
Bonneville  have  completed  the 
technical  arrangements  set  forth  in 
section  4.6  below;  and  (iii)  the  Eligible 
Customer  has  executed  a  Service 
Agreement. 

4.2  Application  Procedures 

An  Ehgible  Customer  requesting 
service  under  this  Tariff  must  submit  a 
written  Application  to:  Bormeville 
Power  Administration,  Attention: 
Manager,  Transmission  Business,  P.O. 
Box  3621;  Portland,  Oregon,  97208- 
3621  as  far  as  possible  in  advance  of  the 
calendar  month  in  which  service  is  to 
commence.  A  completed  Apphcation 
shall  provide  all  of  the  following 
information: 

(i)  The  identity,  address,  and 
telephone  numher  of  the  party 
requesting  service  and  of  the  party's 
designated  contact  person. 

(ii)  A  statement  that  the  party 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  this  Tariff. 

(iii)  A  description  of  the  Network 
Load  (subdivided  into  the  load  of  any 


Member  Systems  whose  loads  are 
designated  as  Network  Load).  This 
description  should  separately  identify 
and  provide  the  Ehgible  Customer's  best 
estimate  of  the  total  loads  to  be  served 
at  each  transmission  voltage  level,  and 
the  loads  to  be  served  from  each 
Bonneville  substation  at  the  same 
transmission  voltage  level.  The 
description  should  include  a  10-year 
forecast  of  summer  and  winter  load  and 
resource  requirements  beginning  with 
the  first  year  after  the  Effective  Date. 

(iv)  The  amount  and  location  of  any 
interruptible  loads  included  in  the 
Network  load.  This  shall  include  the 
simimer  and  vdnter  capacity 
requirements  for  each  interruptible  load 
(had  such  load  not  been  curtailed),  that 
portion  of  the  load  subject  to 
curtailment,  the  conditions  under  which 
a  curtailment  can  be  implemented  and 
any  limitations  of  the  amount  and 
fi:«quency  of  curtailments.  An  Eligible 
Customer  should  identify  the  amount  of 
curtailed  customer  load  (if  any) 
included  in  the  10-year  load  forecast 
provided  in  response  to  (iii)  above. 

(v)  A  description  of  Network 
Resources  (current  and  10-year 
projection),  which  shall  include,  for 
each  Network  Resource:  Data  on  the 
Eligible  Customer's  Network  Resource 
characteristics  in  an  appropriate 
dynamic  data  format  (PSS/E  or  WSCC). 
Unit  size  and  amount  of  capacity  from 
that  imit  to  be  designated  as  Network 
Resource: 

— Var  capability  of  all  generators 

— Operating  restrictions 

— Any  periods  of  restricted  operations 

throughout  the  year 
— Minimimi  loading  level  of  unit 
— Normal  operating  level  of  unit 
— Any  must-run  unit  designations 

required  for  system  reliabihty  or 

contract  reasons 
— Approximate  variable  generating  cost 

($/megawatthour)  for  redispatch 

computations. 
— Arrangements  governing  sale  and 

delivery  of  power  to  third  parties  from 

generating  facilities  located  in  the 

Bonneville  control  area,  where  only  a 

portion  of  unit  output  is  designated  as 

a  Network  Resource. 
— Description  of  purchased  power 

designated  as  a  Network  Resource, 

including  source  of  supply.  Control 

Area  location,  transmission 

arrangements,  and  delivery  point(s)  to 

the  Bonneville  Network  Transmission 

System. 

(vi)  Description  of  Eligible  Customer's 
Transmission  System: 
— Data  on  the  Eligible  Customer's 

transmission  system  characteristics  in 

an  appropriate  load  flow  format  (PSS/ 

E,  or  WSCC). 


— Description  of  all  hnes  and 

transformers  operated  at  50  kilovolt 

and  higher 
— Operating  restrictions  needed  for 

reliabihty 
— Operating  guides  employed  by  system 

operators 
— Contractual  restrictions  or  committed 

uses  of  the  Eligible  Customer's 

Transmission  System,  other  than  the 

Eligible  Customer's  Network  Loads 

and  Resources 
— Location  of  Network  Resources 

described  in  section  4.2(v) 
— Ten  (lO)-year  projection  of  system 
.   expansions  or  upgrades 
— Transmission  system  maps  that 

include  any  proposed  expansions  or 

upgrades 
— Thermal  ratings  of  Eligible  Customer's 

Control  Area  transmission  facilities 

(vii)  Service  commencement  date  and 
the  term  of  the  requested  Network 
Integration  Service: 

If  an  Apphcation  fails  to  meet  the 
requirements  of  this  Tariff,  Bonneville 
shall  notify  the  Ehgible  Customer 
requesting  service  within  10  days  of 
receipt  and  specify  the  reasons  for  such 
failure.  Whenever  possible  Bonneville 
shall  attempt  to  remedy  minor 
deficiencies  in  the  Application  through 
informal  commimications  with  the 
Eligible  Customer. 

4.3  Insufficient  Capacity 

In  the  event  that  there  is  insufficient 
capacity  to  initially  meet  the  request. 
Bonneville  shall  offer,  at  Customer's 
expense,  to  make  sufficient  capacity 
available  through  construction, 
redispatch  or  by  otherwise  rearranging 
its  own  use  of  the  Network 
Transmission  System. 

4.4  Direct  Assignment  Facilities 

At  the  Customer's  request,  when 
required  to  make  deliveries  hereunder, 
Bonneville  shall  also  provide  Direct 
Assignment  Facihties  provided  that  the 
Customer  agrees  to  pay  for  such  Direct 
Assignment  Facilities.  The  Customer 
shall  pay  Bonneville  for  such  facilities 
in  accordance  with  the  applicable  rate 
schedule. 

4.5  Queue  Priority 

Applications  for  Network  Integration 
Service  or  requests  to  add  service  for 
new  Network  Resources  or  new  Member 
Systems,  along  with  applications  for 
other  Bonneville  firm  transmission 
services,  will  be  assigned  a  priority 
according  to  the  date  on  which  the 
application  is  received,  with  the  earliest 
application  receiving  the  highest 
priority. 
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4.6  Technical  Arrangements  to  be 
Completed  Prior  to  Commencement  of 
Service 

Service  under  this  Tariff  shall  not 
commence  until  Bonneville  and  the 
Customer,  or  a  third  party  which  has 
contracted  to  provide  Control  Area 
Services,  have  installed  all  metering 
facilities,  remote  terminal  units, 
communications  equipment,  and 
associated  equipment  necessary  to 
ensure  that  the  Customer's  Network 
Loads  and  Network  Resources  operate 
in  a  Control  Area  that  is  consistent  with 
NERC,  WSCC.  NWPP,  and  BRCS 
guidelines  and  any  additional 
requirements  reasonably  and 
consistently  imposed  to  ensure  the 
reliable  operation  of  the  Network 
Transmission  System.  Bonneville  shall 
exercise  reasonable  efforts,  in 
coordination  with  the  Customer,  to 
complete  such  arrangements  as  soon  as 
practical  after  the  Effective  Date. 

4.7  Customer  FaciUties 

Bonneville's  provision  of  Network 
Integration  Service  shall  be  conditioned 
upon  the  Customer's  constructing, 
maintaining,  and  operating  the  facilities 
on  its  side  of  each  point  of 
interconnection  that  are  necessary  to 
reliably  interconnect  and  deliver  power 
from  the  Network  Transmission  System 
to  the  Customer  and/or  its  Member 
Systems.  The  Customer  shall  be  solely 
responsible  for  constructing  and/ or 
installing  and  operating  any  incremental 
facilities  on  the  Customer's  side  of  each 
such  interconnection  point. 

4.8  Termination  of  Service 

A  Customer  may  terminate  service 
under  this  Tariff  no  earlier  than  2  years 
after  providing  Bonneville  with  written 
notice  of  the  Customer's  intention  to 
terminate.  A  Customer's  provision  of 
notice  to  terminate  service  under  this 
Tariff  shall  not  relieve  the  Customer  of 
its  obhgation  to  pay  Bonneville  any 
rates,  charges,  or  fees,  including  charges 
related  to  the  construction  of 
incremental  facilities,  for  service 
previously  provided  under  the 
applicable  Service  Agreement  or  the 
Network  Operating  Agreement,  and 
which  are  owed  to  Bonneville  as  of  the 
date  of  termination. 

5.  Network  Resources 

5.1    Designation  of  Network  Resources 

All  of  the  owned  and/or  purchased 
resoiu-ces  that  were  serving  such 
Customer's  or  its  Member  Systems' 
Network  Loads  under  firm  agreements 
entered  into  on  or  before  the  Effective 
Date  shall  be  designated  as  Network 
Resources  as  of  the  Effective  Date.  A 
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Customer  may  terminate  the  designation 
of  a  generating  resource  located  within 
Bonneville's  or  the  Customer's  Control 
Area  as  a  Network  Resource  if  the 
Customer  provides  30  days'  written 
notification  to  Bonneville  that  the 
terminated  resource  will  not  be  operated 
to  serve  any  portion  of  the  Customer's 
Network  Load  for  the  time  period  that 
such  resource  is  not  designated  as  a 
Network  Resource.  The  Customer  may 
later  redesignate  the  resource  as  a 
Network  Resource  in  accordance  with 
the  provision  of  section  5.4.  The 
Customer  also  may  terminate  the 
designation  of  all  or  part  of  a  generating 
resource  not  located  within  the  Control 
Area  of  Boimeville  or  the  Customer  as 
a  Network  Resource  upon  30  days' 
notice  to  Bonneville.  If  the  Customer 
has  committed  to  make  a  firm  system 
sale  (to  a  third  party)  using  a  portion  of 
the  capacity  of  more  than  one  Network 
Resoiu'ce,  Bonneville  will  treat  each 
Network  Resource  as  making  a 
representative  portion  of  such  capacity 
sale  based  on  the  hkely  loadings  of  each 
generating  resource  that  will  occur 
under  representative  system  conditions 
(e.g.,  off-peak  and  on-peak). 

5.2  Operation  of  Network  Resources 

A  Customer  shall  not  operate  any  of 
its  generating  facihties  located  in  the 
Customer's  or  Bonneville's  Control 
Areas  such  that  the  output  of  those 
facilities  exceeds  the  sum  of:  (i)  the 
capacity  from  those  facilities  that  have 
been  designated  as  Network  Resources 
plus;  (ii)  the  amount  of  power  from 
those  facilities  scheduled  for  delivery  to 
a  third  party.  When  a  Customer  sells 
power  or  energy  from  a  Network 
Resource  located  within  Bonneville's 
Control  Area,  the  Customer  shall 
arrange  transmission  service  under  the 
applicable  Bonneville  Transmission 
Service  Tariff. 

5.3  Transmission  Arrangements  for 
Network  Resources  Located  Outside  the 
Bonneville  Control  Area 

It  shall  be  the  Customer's 
responsibility  to  make  any  transmission 
arrangements  necessary  for  delivery  of 
power  produced  from  a  Network 
Resoiut:e  located  outside  the  Bonneville 
Control  Area  to  the  Network 
Transmission  System.  If  a  Customer 
designates  as  a  Network  Resource  less 
than  the  full  amount  of  the  maximum 
net  dependable  capability  of  a 
generating  resovut;e  located  within  the 
Control  Area  of  another  utility,  the 
Customer  may  request  Bonneville  to 
supply  other  transmission  service  for 
that  portion  of  the  maximum  net 
dependable  capability  of  the  generating 


resource  which  is  not  designated  as  a 
Network  Resource. 

5.4  Designation  of  New  Network 
Resources 

A  Customer  may  retjuest  the 
designation  of  a  new  Network  Resoiut:e 
by  providing  Bonneville  with  as  much 
advance  written  notice  as  practicable, 
but  not  less  than  60  days.  Bonneville 
must  satisfy  the  requirements  of 
applicable  environmental  statutes  prior 
to  committing  to  the  additional  service. 
In  determining  whether  the  Customer 
has  provided  sufficient  notice  for 
Bonneville  to  provide  firm  service  from 
a  newly  designated  Network  Resource, 
Bonneville  shall  apply  the  same 
standards  as  it  would  apply  to  its  own 
newly  designated  resources.  Where  a 
Customer  proposes  to  substitute  a  new 
Network  Resource  for  an  existing 
Network  Resource,  Bonneville  shall  not 
unreasonably  withhold  agreement 
where  agreement  would  impose  no 
economic,  technical,  or  imacceptable 
environmental  burdens  on  Bonneville. 
To  the  extent  insufficient  notice  is 
provided  for  Bonneville  to  construct 
transmission  facilities  or  upgrades 
determined  in  accordance  with  section 
7  as  necessary  for  delivery  of  a  new 
Network  Resource  to  the  Customer's 
Network  Load,  Bonneville  shall  not  be 
obligated  to  deliver  power  from  such 
Network  Resource  pursuant  to  this 
Tariff  until  all  needed  facilities  or 
upgrades  are  completed  and  all 
enviroiunental  responsibilities  have 
been  satisfied.  Notice  of  a  Customer's 
intent  to  designate  a  new  Network 
Resoiuce  shall  include  sufficient 
engineering,  and  technical  information 
to  permit  Bonneville  to  perform  a 
System  Impact  Study  addressing  the 
transmission  requirements  associated 
with  delivery  of  such  new  Network 
Resource  to  the  Customer's  Network 
Load  as  set  forth  in  section  4.2. 

5.5  Reserve  Margin  Limitation  on 
Designation  of  Network  Resources 

A  Customer  shall  designate  an 
amount  (in  MW)  of  Network  Resources 
that  enables  the  Customer  to  operate  the 
Customer  Control  Area  with  an  installed 
reserve  margin  not  to  exceed  25  percent 
of  the  Customer's  reasonably  forecasted 
consolidated  Network  Load.  Once  the 
designation  of  a  Network  Resource 
becomes  effective,  the  Customer  shall 
not  be  penalized  if  reasonably 
forecasted  loads  do  not  materialize.  A 
Customer  may  designate  a  new  Network 
Resource  that  would  cause  it  to  exceed 
the  reserve  margin  limitation  so  long  as 
the  addition  of  such  resource  would  be 
consistent  with  the  Customer's 
obligations  to  serve  its  Network  Load  in 


accordance  with  Good  Utility  Practice 
and  the  Customer  reasonably  forecasts 
that  its  projected  installed  reserve 
margin  will  be  in  compliance  with  this 
reserve  criterion  within  3  years  of  the 
date  on  which  such  new  Network 
Resource  becomes  operational. 

Bonneville  shall  provide  an 
exemption  from  the  25  percent  reserve 
margin  limitation  if  the  Customer 
demonstrates  that  it  must  maintain  a 
higher  level  of  reserves  to  operate 
reliably  under  NERC,  WSCC,  NWPP, 
and  BRCS  guidelines  and  that  it  has 
undertaken  reasonable  efforts  to  procure 
coordination  services  (such  as  reserve 
sharing)  that  would  reduce  its  required 
level  of  reserves.  If  an  exemption 
applies,  the  Customer  may  designate  an 
amount  of  Network  Resources  equal  to 
the  amoimt  necessary  to  operate  reliably 
under  the  above  referenced  guidelines. 

Bonneville  is  subject  to  the  above 
referenced  requirements  in  determining 
the  resources  it  needs  to  operate 
reliably.  Bonneville  may  not  maintain  a 
reserve  margin  in  excess  of  that 
permitted  any  Network  Customer  under 
this  Tariff.  Each  year,  Bonneville 
submits  to  WSCC  a  10-year  resource 
plan  indicating  the  generating  resources 
Bonneville  will  use  to  operate  reliably 
imder  regional  and  national  rehability 
standards.  This  plan  shall  be  made 
available  to  the  Customer  upon  request. 

5.6    Customer  Owned  Transmission 
Facilities 

The  Customer  will  be  entitled  to 
receive  a  Customer  Facilities  Credit  as 
defined  in  the  NT-95  Rate  Schedule  or 
its  successors  if  transmission  facilities 
as  described  in  such  rate  schedule  are 
made  available  for  use  under  this  Tariff. 

6.  Designation  of  Member  Systems  for 
Customers  Receiving  Network 
Integration  Service 

6.1  Member  Systems 

A  Customer  may  designate  the 
individual  Member  Systems  that  will  be 
included  in  the  Customer  Control  Area 
and  on  whose  behalf  Bonneville  shall 
provide  Network  Integration  Service. 
The  Member  Systems  as  of  the  Effective 
Date  shall  be  specified  in  the  Service 
Agreement. 

6.2  New  Member  Systems  Connected 
With  Bonneville 

A  Customer  shall  provide  Bonneville 
with  as  much  written  notice  as 
reasonably  practicable  of  the 
designation  of  additional  entities  that 
will  be  added  to  its  Control  Area  as  new 
Member  Systems.  Bonneville  shall 
provide  Network  Integration  Service  for 
any  such  new  Member  System, 


provided  that:  (i)  Bonneville  reasonably 
determines  in  accordance  with  section  7 
that  the  Network  Transmission  System 
can  reliably  accommodate  such  new 
Member  System;  and  (ii)  the  Customer 
agrees  to  pay  the  costs  of  any 
incremental  transmission  faciUties 
upgrades  that  Bonneville  reasonably 
determines  must  be  installed  to 
interconnect  reliably  such  new  Member 
System  with  the  Bonneville  Network 
Transmission  System.  The  engineering 
and  technical  specifications  for  any 
such  new  interconnection  shall  be  set 
forth  in  an  amendment  to  the  Service  * 
Agreement  under  the  Tariff.  Until  such 
incremental  facihties  are  completed, 
Bonneville  shall  agree  to  provide 
Network  Integration  Service  out  of 
existing  transmission  capacity,  pursuant 
to  the  prioritization  described  in  section 
4.5  above,  to  the  extent  such  service 
would  not  impair  the  reliability  of 
service  to  Native  Load  Customers,  firm 
transmission  service  customers,  and 
other  Network  Service  Customers.  In 
addition  if  the  Customer  so  elects,  to  the 
extent  the  requested  service  can  be 
provided  in  whole  or  in  part  by 
redispatching  the  system,  the  Customer 
shall  be  assigned  the  incremental  costs 
caused  by  the  redispatch. 

6.3    New  Member  Systems  Not 
Connected  with  Bonneville 

To  the  extent  that  a  Customer  desires 
to  obtain  transmission  service  for  a 
Member  System  that  is  not  connected  to 
the  Network  Transmission  System,  the 
Customer  shall  have  the  option  of:  (i) 
electing  to  include  such  Member  System 
in  the  Customer  Control  Area  by 
including  the  entire  load  of  that  Member 
System  as  Network  Load  for  all 
purposes  under  this  Tariff  and 
designating  Network  Resources  in 
connection  with  such  additional 
Network  Load;  or  (ii)  excluding  the  load 
of  that  Member  System  from  its  Network 
Load  and  purchasing  Point-to-Point 
Transmission  for  power  transfers 
between  the  Customer's  Control  Area 
and  the  new  Member  System  not 
connected  to  Bormeville's  system. 
Transmission  across  third-party  systems 
is  not  covered  by  this  Tariff.  To  the 
extent  that  a  Customer  gives  notice  of  its 
intent  to  add  a  new  Member  System 
pursuant  to  this  section  and  sufficient 
capacity  is  not  available  on  the  Network 
Transmission  System  to  provide  the 
requested  service  pursuant  to  the 
prioritization  described  in  section  4.5 
above,  without  impairing  reliability  to 
Bonneville's  Native  Load  Customers  and 
other  firm  uses  of  the  system,  the 
Customer  shall  be  charged  for  the  cost 
of  any  incremental  facilities  determined 
necessary  by  Bonneville  to  provide 


Network  Integration  Service.  In 
addition,  if  the  Customer  so  elects,  to 
the  extent  the  requested  service  can  be 
provided  in  whole  or  in  part  by 
redispatching  the  system,  the  Customer 
shall  be  assigned  the  incremental  costs 
caused  by  the  redispatch.  Bonneville 
shall  be  responsible  for  the  cost  of  any 
incremental  facilities  or  system 
redispatch  costs  associated  with  adding 
new  resources  to  serve  its  Native  Load 
Customers,  as  provided  in  section  7. 

6.4    New  Interconnection  Points 

To  the  extent  a  Customer  desires  to 
add  a  newly  constructed 
interconnection  point  between  the 
Network  Transmission  System  and  a 
Member  System,  the  Customer  shall 
provide  Bonneville  with  as  much 
written  notice  as  reasonably  practicable; 
however,  Bonneville  shall  not  be 
obligated  to  provide  additional  service 
with  respect  to  such  interconnection 
point  until  such  new  interconnection  is 
established.  Bonneville  shall  add  such 
new  interconnection  point  provided 
that  Bonneville  reasonably  determines 
that  the  Bonneville  Network 
Transmission  System  can  refiably 
accommodate  such  new  interconnection 
point.  The  Customer  shall  be 
responsible  for  the  costs  of  any 
incremental  facilities  associated  with 
such  new  interconnection.  The 
engineering  and  technical  specifications 
for  such  new  interconnection  point 
shall  be  set  forth  in  a  separate 
interconnection  agreement  to  be 
negotiated  by  the  Parties. 

7.  Transmission  Facilities  or  Upgrades 
Related  to  Designation  of  New  Network 
Resources  and  Member  System 

7.1     System  Impact  Study 

Once  a  Customer  provides  Bonneville 
with  notice  of  its  intent  to  designate  a 
new  Network  Resource  pursuant  to 
section  5.4  or  a  new  Member  System 
pursuant  to  section  6,  Bonneville  and 
the  Customer  shall  execute  an 
agreement  under  which  Bonneville  shall 
perform  a  System  Impact  Study  to 
determine  the  incremental  transmission 
faciUties,  if  any,  attributable  to 
integrating  such  new  Network  Resource 
or  new  Member  System  into 
Bonneville's  Network  Transmission 
System.  In  performing  the  System 
Impact  Study,  Bonneville  shall  apply 
the  same  methods  and  criteria  that  it 
employs  in  integrating  new  owned  or 
purchased  resources  acquired  by 
Bonneville  to  serve  Bonneville's  Native 
Load  Customers.  Bonneville  shall 
complete  the  System  Impact  Study 
within  60  days  or  will  provide  the 
Customer  a  written  explanation  of  when 
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the  study  will  be  completed  and  the 
reasons  for  the  delay.  A  Customer  shall 
be  responsible  for  the  cost  of  the  System 
Impact  Study  and  shall  be  provided 
with  the  results  thereof,  including 
relevant  workpapers. 

7.2  Facihties  Study 

Based  on  the  results  of  the  System 
hnpact  Study,  Bonneville  also  may 
perform,  pursuant  to  a  separate 
agreement  with  the  Customer,  a 
Facihties  Study  addressing  the  detailed 
engineering,  design,  and  cost  of 
incremental  transmission  facilities.  The 
Facilities  Study  shall  be  completed  as 
soon  as  reasonably  practicable  and  will 
be  used  by  Bonneville  to  provide  the 
Customer  with  an  estimate  of  the  cost 
for  constructing  incremental  facilities. 
The  Customer  shall  be  responsible  for 
the  costs  of  the  Facilities  Study  and 
shall  be  provided  with  the  results 
thereof,  including  relevant  workpapers. 
Bonneville  shall  be  responsible  for  the 
costs  of  any  Facilities  Study  undertaken 
to  determine  the  costs  of  adding 
incremental  facilities  associated  with 
Bonneville's  addition  of  new  owned  or 
purchased  resources  used  to  serve 
Bonneville's  load. 

7.3  Due  Diligence 

Bonneville  shall  use  due  diligence  to 
install  any  transmission  facilities 
required  to  integrate  a  new  Network 
Resource  or  to  intercoimect  a  new 
Member  System  designated  by  the 
Customer  in  accordance  with  section 
6.3. 

7.4  Incremental  Transmission  Costs 
Associated  With  Adding  New  Network 
Resources  and  New  Member  Systems 

After  the  Effective  Date,  Customer  and 
Bonneville  each  shall  be  responsible  for 
the  incremental  transmission  facility 
costs  associated  with  integration  of  new 
Network  Resources,  new  Member 
Systems  and  new  Native  Load 
Customers.  The  costs  of  any  such 
incremental  facilities  directly  assigned 
to  Bonneville  or  the  Customer  shall  not 
be  included  in  the  calculation  of 
Bonneville's  Annual  Transmission 
Costs.  The  costs  of  such  facilities  shall 
be  determined  in  a  formal  Bonneville 
rate  hearing  pursuant  to  section  7(i)  of 
the  Northwest  Power  Act.  Any 
incremental  facilities  costs  assigned  to 
the  Customer  shall  be  reflected  in  an 
amendment  to  the  Service  Agreement. 

7.5  Changes  in  Service  Requests 

Under  no  circumstances  shall  a 
Customer's  decision  to  cancel  or  delay 
the  addition  of  a  new  Network  Resource 
and/ or  designation  of  a  new  Member 
System  Ln  any  way  reduce  or  relieve  the 


Customer's  obligation  to  pay  the  costs  of 
any  incremental  facilities  constructed 
by  Bonneville  and  charged  to  the 
Customer  pursuant  to  this  section; 
provided,  however,  that  upon  receipt  of 
a  Customer's  written  notice  of  such  a 
cancellation  or  delay,  Bonneville  shall 
use  the  same  reasonable  efforts  to 
mitigate  the  costs  and  charges  owed  to 
Bonneville  as  it  would  to  reduce  its  own 
costs  and  charges. 

7.6    Annual  Load  and  Resource 
Information  Updates 

A  Customer  shall  provide  Bonneville 
with  annual  updates  of  Network  Load 
and  Network  Resource  forecasts 
consistent  with  those  included  in  its 
Application  for  Network  Integration 
Service  under  this  Tariff.  The  Customer 
also  shall  provide  Bonneville  with 
timely  written  notice  of  material 
changes  in  any  other  information 
provided  in  its  Application  relating  to 
the  Customer's  Network  Load,  Network 
Resources,  its  transmission  system,  or 
other  aspects  of  its  facilities  or 
operations  affecting  Bonneville's  ability 
to  provide  reUable  service  under  this 
Tariff. 

8.  Ancillary  Services 

A  customer  may  purchase  the 
ancillary  services  necessary  for  prudent 
utility  operations  from  Bonneville  or 
from  another  supplier  where  the 
purchase  is  technically  feasible  and 
consistent  with  NERC  and  WSCC 
requirements. 

9.  Transmission  Losses 

Transmission  losses  shall  be 
determined  on  the  basis  of  average 
estimated  system  losses.  The  Customer 
shall  compensate  Boimeville  for  losses 
by  either  providing  additional  energy 
for  losses  associated  with  service 
pursuant  to  this  Tariff  or  by  buying 
losses  from  Bonneville  in  accordance 
with  Boimeville's  Firm  Power  Products 
and  Services  Rate  Schedule  or  its 
successor. 

10.  Curtailments 

10.1     System  RehabiUty 

Notwithstanding  any  other  provisions 
of  this  Tariff,  Bonneville  reserves  the 
right,  consistent  with  Good  Utihty 
Practice  to  curtail  Network  Integration 
Service,  without  liability  on 
Bonneville's  part,  to  make  necessary 
adjustments  to,  changes  in.  or  repairs  on 
its  lines,  substations,  and  facilities,  and 
in  cases  where  the  continuance  of 
Network  Integration  Service  would 
endanger  persons  or  property.  In  the 
event  of  any  adverse  condition(s]  or 
disturbance(s)  on  the  Bonneville  system 
or  on  any  other  system(s)  directly  or 


indirectly  interconnected  with  the 
Bonneville  system,  Bonneville, 
consistent  with  Good  Utility  Practice, 
also  may  curtail  Network  Integration 
Service  in  order  to:  (i)  limit  the  extent 
or  damage  of  the  adverse  condition(s)  or 
disturbance(s);  (ii)  prevent  damage  to 
generating  or  transmission  facilities;  or 
(iii)  expedite  restoration  of  service. 
Bonneville  shall  give  Customers  as 
much  advance  notice  as  is  practicable  in 
the  event  of  such  curtailments.  Any 
curtailments  of  Network  Integration 
Service  will  be  not  unduly 
discriminatory  relative  to  Bonneville's 
use  of  the  Network  Transmission 
System  on  behalf  of  its  Native  Load 
Customers. 

10.2    Transmission  Constraints 

During  any  period  when  Bonneville 
determines  that  a  transmission 
constraint  exists  on  the  Network 
Transmission  System,  and  such 
constraint  may  impair  the  reliability  of 
the  Boimeville  system,  Bonneville  shall 
take  whatever  actions,  consistent  with 
Good  Utility  Practice,  that  are 
reasonably  necessary  to  maintain  the 
reliability  of  the  Bonneville  system  and 
to  avoid  curtailment  of  service.  To  the 
extent  Bonneville  determines  that  the 
reliability  of  the  Network  Transmission 
System  can  be  maintained  by 
redispatching  resources  (including 
reductions  in  off-system  purchases  and 
sales),  Bonneville  shall  initiate 
procedures  pursuant  to  the  Network 
Operating  Agreement  or  pursuant  to 
provisions  in  individual  service 
agreements  to  redispatch  Bonneville's 
and  its  Customers'  resources  on  a  least- 
cost  basis  without  regard  to  the 
ownership  of  such  resources.  To  the 
extent  and  for  the  duration  that  it  is 
determined  necessary  to  relieve  a 
transmission  constraint  to  reliably  serve 
Bonneville  Native  Load  Customers  and 
a  Customer's  Network  Load,  Bonneville 
and  its  Customers  shall  be  required  to 
redispatch  their  resoiu'ces  (including 
reducing  purchases  and  sales],  in 
accordance  with  the  least-cost 
redispatch  procedures  implemented  by 
Boimeville  pursuant  to  the  Network 
Operating  Agreement  or  other 
agreement.  Any  redispatch  under  this 
section  shall  not  be  unduly 
discriminatory  as  between  Bonneville 
and  its  Customers.  To  the  extent 
reasonable,  practicable,  and  consistent 
with  Good  Utility  Practice.  Bonneville 
shall  curtail,  on  a  pro  rata  basis,  all 
similarly  situated  uses  (e.g..  nonfirm 
uses  would  be  curtailed  first,  and  then 
firm  uses)  that  are  affected  by  the 
emergency. 


10.3  Cost  Responsibility  for  Relieving 
Capacity  Constraints 

Whenever  Bonneville  implements 
least-cost  redispatch  procedures  to 
relieve  a  capacity  constraint,  Bonneville 
shall  determine  the  total  Opportunity 
Cost  impact  of  such  procedures. 
Bonneville  and  its  Customers  shall  each 
bear  a  proportionate  share  of  the  total 
redispatch  cost  impact  based  on  the 
then-current  Load  Ratio  Shares  or  as 
otherwise  agreed. 

10.4  Load  Curtailments 

To  the  extent  that  a  transmission 
constraint  on  the  Bonneville 
transmission  system  cannot  be  relieved 
through  the  implementation  of  least-cost 
redispatch  procedures  and  Bonneville 
determines  that  it  is  necessary  for 
Bonneville  and  the  Customer  to  curtail 
load,  the  parties  shall  curtail  such  load 
as  discussed  below. 

10.5  Curtailment  Procedures 

Prior  to  the  Effective  Date,  and  as  a 
precondition  to  the  commencement  of 
service  hereunder,  Bonneville  and  the 
Customer  shall  discuss  emergency 
programs  for  the  curtailment  of  loads 
with  the  objective  of  relieving  loadings 
on  the  Network  Transmission  System. 
The  parties  shall  implement  such  agreed 
programs  during  any  period  when 
Bonneville  determines  that  a 
transmission  capacity  constraint  exists 
and  such  curtailment  of  loads  is 
necessary  to  alleviate  such  constraint. 

10.6  Curtailment  Allocations 

To  the  extent  practicable  and 
consistent  with  Good  Utihty  Practice, 
any  curtailment  shall  be  shared  by 
Bonneville  and  its  Customers. 
Bonneville  shall  not  direct  a  Customer 
to  curtail  load  to  an  extent  greater  than 
Bonneville  would  curtail  Bonneville's 
Native  Load  Customers  under  similar 
circumstances.  A  Customer's  failure  to 
implement  such  emergency  load 
curtailment  programs  may  be  deemed 
by  the  Bonneville  to  be  a  default  under 
the  service  agreements  that  apply  this 
Tariff. 

11.  Rates  and  Charges 

The  Customer  shall  pay  for  services 
provided  under  this  Tariff  as  provided 
in  rates  determined  in  a  formal 
Bonneville  rate  hearing  pursuant  to 
section  7(i)  of  the  NorAwest  Power  Act. 

12.  Billing  and  Payment 

Billing  and  payment  provisions 
identified  in  Bonneville's  General  Rate 
Schedule  Provisions  or  successor  shall 
be  applicable 


13.  Booking  of  Costs  Attributable  to 
Bonneville 

Bonneville  and  the  Customer  shall 
keep  such  records  as  may  be  needed  to 
afford  a  clear  history  of  all  transactions 
under  this  Tariff.  The  originals  of  all 
such  records  shall  be  retained  for  a 
minimimi  of  2  years  plus  the  ciirrent 
year  (or  such  longer  period  as  may  be 
required  by  any  regulatory  commission 
having  jurisdiction,  and  copies  shall  be 
deUvered  to  the  other  party  on  request. 

14.  Indemnification  and  Liability 

14.1  Western  Interconnected  Systems 
Agreement 

If  a  Customer  is  a  party  to  the  Western 
Interconnected  Systems  Agreement 
Limiting  Liability,  such  agreement  shall 
continue  in  full  force  and  effect  as 
between  the  parties  to  the  extent  that 
such  provisions  may  apply  to  the 
transactions  contemplated  by  this  Tariff. 

14.2  No  Western  Interconnected 
Systems  Agreement 

If  a  Customer  is  not  a  party  to  the 
Western  Interconnected  Systems 
Agreement  Limiting  Liabihty,  and  there 
is  no  other  agreement  between 
Bonneville  and  the  Customer  governing 
habiUty  and  indemnification  between 
them,  Uien  additional  provisions  for  the 
protection  of  electric  generation  and 
transmission  facilities  hability  and 
indemnification  may  be  required.  Such 
additional  provisions  shall  be  set  forth 
in  the  Service  Agreement. 

14.3  Uncontrollable  Forces 

Bonneville  shall  not  be  hable  for  any 
claim  of  damage  attributable  to  any 
interruption  or  reduction  of  service  due 
to  any  uncontrollable  force. 

15.  Regulatory  Filings 

Nothing  contained  in  this  Tariff  or 
any  Service  Agreement  shall  be 
construed  as  affecting  in  any  way  the 
right  of  Bonneville  to  unilaterally  make 
application  to  the  Commission  for  a 
change  in  rates  or  charges. 

Nothing  contained  in  this  Tariff  or 
any  associated  Service  Agreement  shall 
be  construed  as  affecting  in  any  way  the 
ability  of  any  Customer  receiving 
Network  Integration  Service  under  the 
Tariff  to  exercise  its  rights  under  the 
FPA  or  any  successor  statute  and 
pursuant  to  the  Commission's  rules  and 
regulations  promulgated  thereunder. 

16.  Operating  Arrangements 

16.1    Operation  of  the  Customer 
Control  Area 

A  Customer  shall  plan,  construct, 
operate,  and  maintain  the  Customer 
Control  Area  in  accordance  with  Good 


Utility  Practice,  which  shall  include, 
but  not  be  limited  to.  all  applicable 
NERC  and  WSCC  guidelines,  or  become 
part  of  Bonneville's  Control  Area  or  the 
Control  Area  of  another  utihty  whose 
Control  Area  meets  WSCC  and  NERC 
guidelines. 

16.2    Network  Operating  Agreement 

The  terms  and  conditions  imder 
which  the  Customer  shall  operate  the 
Customer  Control  Area  and  the 
technical  and  operational  matters 
associated  with  the  implementation  of 
this  Tariff  shall  be  specified  in  a 
separate  Network  Operating  Agreement. 
The  Network  Operating  Agreement  shall 
provide  for  the  Parties  to:  (i)  operate  and 
maintain  equipment  necessary  for 
incorporating  the  Customer  Control 
Area  within  the  Bonneville  transmission 
system  (including,  but  not  limited  to, 
remote  terminal  units,  metering, 
communication  equipment,  and 
relaying  equipment);  (ii)  transfer  data 
between  control  centers  (including,  but 
not  limited  to,  heat  rateS  and 
operational  characteristics  of  Network 
Resources,  generation  schedules  for 
units  outside  Bonneville's  transmission 
system,  interchange  schedules,  unit 
outputs  for  dispatches  required  under 
section  10,  voltage  schedules,  loss 
penalty  factors,  and  other  real-time  data; 
(iii)  design  and  implement  software 
programs  required  for  data  links  and 
constraint  dispatching;  (iv)  exchange 
data  on  forecasted  loads  and  resources 
necessary  for  long-term  planning;  and 
(v)  address  any  othei  technical  and 
operational  considerations  required  for 
implementation  of  this  Tariff. 

1 7.  Network  Operating  Committee 

If  needed,  a  Network  Operating 
Committee  (Committee)  shall  be 
established  to  coordinate  operating 
criteria  for  the  Parties'  respective 
responsibiUties  under  this  Tariff 
including:  (i)  standards  for  the  design, 
operation,  and  maintenance  of  the 
facihties  necessary  to  integrate 
Customer  Electric  Systems  with 
Bonne\'ille's  Transmission  System 
(including,  but  not  limited  to.  remote 
terminal  units,  metering, 
communications  equipment,  and 
relaying  equipment);  (ii)  information 
transfers  between  control  centers 
(including,  but  not  limited  to, 
operational  characteristics  of  Network 
Resources,  generation  schedules  for 
units  outside  Bonneville's  Transmission 
System,  interchange  schedules,  unit 
outputs  for  dispatch,  voltage  schedules, 
loss  penalty  factors,  and  other  real-time 
data);  (iii)  Software  programs  required 
for  data  links  and  constraint 
dispatching;  (iv)  information  required 
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for  long-term  planning;  (v)  load 
curtailment  procedures  in  the  event  of 
transmission  constraints  or  system 
emergencies;  (vi)  least-cost  redispatch 
procedures;  and  (vii)  other  technical 
and  operational  considerations  required 
for  implementation  of  this  Tariff.  Each 
Customer  and  Bonneville  shall  have  at 
least  one  representative  on  the 
Committee.  The  Committee  may 
estabUsh  such  subcommittees  as  it 
deems  necessary  to  carry  out  its 
functions.  The  Committee  shall  meet 
from  time  to  time  as  need  requires,  but 
no  less  than  once  each  calendar  year, 
unless  other  arrangements  are  mutually 
agreed  upon. 

18.  Procedures  to  Resolve  Transmission 
Complaints 

Any  complaint  arising  concerning 
implementation  of  this  Tariff  may  be 
resolved,  at  the  Customer's  discretion, 
by  either: 

(a)  A  voluntary  dispute  resolution 
process,  which  may  include  mediation 
or  arbitration  or  both,  pursuant  to  the 
terms  of  a  regional  transmission 
association  governing  agreement,  or 
such  other  dispute  resolution  rules  as 
may  be  agreed  to  by  Bonneville  and  the 
Customer;  or 

(b)  A  transmission  complaint  filed 
with  the  Commission. 

19.  Creditworthiness 

For  the  purpose  of  determining  the 
ability  of  the  Customer  to  meet  its 
obligations  related  to  service  hereimder, 
Bonneville  may  require  reasonable 
credit  review  procedures  which  may 
include,  but  shall  not  be  limited  to, 
verification  that  the  Customer  is  not 
operating  under  any  State  or  Federal 
bankruptcy  laws,  is  not  subject  to  the 
uncertainty  of  pending  liquidation  or 
regulatory  proceedings  in  State  or 
Federal  courts,  and  no  significant 
collection  lawsuits  or  judgments  are 
outstanding  which  would  seriously 
reflect  upon  the  Customer's  ability,  in 
Bonneville's  determination,  to  remain 
solvent.  This  determination  shall  be 
made  in  accordance  with  standard 
commercial  practices.  In  addition, 
Bonneville  may  require  the  Customer  to 
provide  and  maintain  in  effect  during 
the  term  of  the  Service  Agreement,  an 
unconditional  and  irrevocable  letter  of 
credit  as  security  to  meet  its 
responsibilities  and  obligations  under 
this  Tariff  or  an  alternative  form  of 
security  proposed  by  the  Customer  and 
acceptable  to  Bonneville  that  protects 
Bonneville  against  the  risk  of 
nonpayment.  Any  disputes  over  the 
terms  of  such  security  arrangements 


shall  be  subject  to  the  arbitration 
provisions  of  this  Tariff. 
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Bonneville  Power  Administration 
Point-to-Point  (PTP)  Firm  Network 
Transmission  Service  Tariff 

The  Bonneville  Power  Administration 
(Boimeville)  will  provide  Point-to-Point 
(FTP)  Firm  Network  Transmission 
Service  to  Eligible  Customers  pursuant 
to  the  terms  and  conditions  of  this 
Tariff. 

1 .  Definitions 

1.1    Applicant 

An  EUgible  Customer  who  submits  a 
completed  Application. 


1.2  Application 

A  written  request  by  an  Eligible 
Customer  for  PTP  Firm  Network 
Transmission  Service  submitted  to 
Bonneville  which  satisfies  the 
provisions  of  this  Tariff,  including 
provisions  of  section  5.2. 

1.3  Commission 

The  Federal  Energy  Regulatory 
Commission  or  its  successor. 

1.4  Control  Area 

The  set  of  generating  units,  electrical 
loads,  and  transmission  fadUties 
managed  and  overseen  by  a  utility  that 
is  responsible  for  matching  generation 
with  such  loads  on  an  instantaneous 
basis. 

1.5  Customer 

An  Eligible  Customer  that  has 
executed  a  Service  Agreement  for 
Network  PTP  Transmission  Service 
pursuant  to  this  Tariff  or  is  receiving 
service  under  a  proposed  Service 
Agreement. 

1.6  Delivering  Party 

The  entity  supplying  the  electric 
energy  to  be  transmitted  over 
Bonneville's  Network  PTP  Transmission 
System  Facilities. 

1.7  Direct  Assignment  Facilities 

Transmission  faciUties  which  are  not 
an  integral  part  of,  and  do  not  support, 
Bonneville's  Network  PTP  Transmission 
System  Facilities  and  that  are 
constructed  by  Bonneville  to  satisfy  an 
Application  under  this  Tariff,  and 
whose  costs  Boimeville  may  recover 
directly  from  the  Customer  as  provided 
in  the  PTP  Firm  Network  Transmission 
rate  schedules  (PT-95),  or  its  successor. 

1.8  Effective  Date 

The  date  upon  which  Bonneville  and 
an  EUgible  Customer  execute  a  Service 
Agreement  in  accordance  with  the  terms 
and  conditions  of  this  Tariff. 

1.9  Eligible  Customer 

A  private  or  public  corporation, 
governmental  agency  or  authority,  joint 
action  agency,  mimicipaUty,  rural 
electric  membership  corporation  or 
cooperative,  person,  or  any  lawful 
association  of  the  foregoing,  which 
engages  in  the  generation,  transmission, 
or  distribution  of  electric  energy  at 
wholesale  or  retail  and  which  will  rely 
on  Boimeville's  Network  PTP 
Transmission  System  Facilities  to 
transmit  power  from  a  control  area  or 
resource  to  another  control  area  for  the 
purpose  of  satisfying  the  commercial 
transmission  needs  of  the  customer. 
Bonneville's  direct  service  industrial 
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customers  on  the  effective  date  of  this 
Tariff  shall  be  considered  EUgible 
Customers.  Other  than  BonneviUe's 
direct  service  industrial  customers,  and 
EUgible  Customer  shall  not  include  any 
entity  for  which  the  Commission  is 
prohibited  imder  Sections  212  (g)  and 
(h)  of  the  Federal  Power  Act  (FPA)  from 
ordering  the  provision  of  transmission 
service.  A  power  marketing  entity 
(marketer)  wiU  be  considered  to  be  an 
EUgible  Customer  only  to  the  extent  that 
it  requests  service  to  deUver  capacity  or 
energy  that  wiU  be  purchased  by  an 
EUgible  Customer. 

1.10  Good  UtiUty  Practice 

Any  of  the  practices,  methods,  and 
acts  engaged  in  or  approved  by  a 
significant  portion  of  the  electric  utiUty 
industry  during  the  relevant  time 
period,  or  any  of  the  practices,  methods, 
and  acts  which,  in  the  exercise  of 
reasonable  judgment  in  Ught  of  the  facts 
known  at  the  time  the  decision  is  made, 
could  have  been  expected  to  produce 
the  desired  result  at  the  lowest  cost 
consistent  with  good  business  practices, 
reUabiUty,  safety,  and  expedition.  Good 
UtiUty  Practice  is  not  intended  to  be 
limited  to  the  optimum  practice, 
method,  or  act  to  the  exclusion  of  all 
others,  but  rather  to  be  a  range  of 
acceptable  practices,  methods,  or  acts. 

1.11  Incremental  Cost 

The  increase  in  Network  PTP 
Transmission  System  FaciUties  revenue 
requirements  inciured  by  BonneviUe  in 
providing  the  Customer's  share  of 
Network  Upgrades  which  are  required 
to  provide  Network  Transmission 
Service  as  determined  in  a  separate 
ratemaking  process  pursuant  to  Section 
7(i)  of  the  Northwest  Power  Act  (16 
U.S.C.  §839e(i)). 

1.12  Native  Load  Customers 

Those  wholesale  and  direct  service 
industrial  power  sale  customers,  other 
than  Network  Integration  Service 
Customers,  on  whose  behalf  BoimeviUe, 
by  statute,  or  contract,  has  imdertaken 
an  obUgation  to  plan,  construct,  and 
operate  its  electric  system  to  provide 
reUable  electric  service. 

1.13  Network  PTP  Transmission 
System  FaciUties 

The  Integrated  Network  segment  of 
the  Federal  Columbia  River 
Transmission  System  operated  by 
Bonneville. 

1.14  Network  PTP  Transmission 
Service 

Firm  transmission  service  provided 
pursuant  to  this  Tariff  and  an  executed 
Service  Agreement  at  60  hertz. 


alternating  current,  three  phase,  over  the 
Network  PTP  Transmission  System 
FaciUties. 

1.15  Network  Upgrade 

Upgrades  to  transmission-fadUties 
that  are  integrated  with  and  support  the 
Network  PTP  Transmission  System 
FaciUties  and  are  construded  by 
Bonneville  to  satisfy,  at  least  in  part,  an 
AppUcation. 

1.16  Opportunity  Costs 

Net  loss  of  revenue  or  the  net  increase 
in  generation  cost  caused  by  displacing 
one  transaction  with  {mother  when  the 
transmission  system  is  so  constrained 
that  both  transactions  caimot  be 
handled  at  the  same  time.  Opportunity 
costs  do  not  include  any  loss  of  revenue 
resulting  from  competition,  or  foregone 
revenues  from  purdiase  and  resale 
transactions  to  serve  other  than  Native 
Load  Customers  or  Network  Load,  or 
foregone  revenues  from  purchase  and 
resale  transactions. 

1.17  Point(s)  of  DeUvery 

Point(s)  on  Bonneville's  Network  PTP 
Transmission  FaciUties  where 
Bonneville  is  interconneded  with  the 
Receiving  Party  or  the  Receiving  Party's 
authorized  agent  and  where  Bonneville 
can  deUver  power  transmitted  pursuant 
to  a  Service  Agreement. 

1.18  Point(s)  of  Intercoimection 

Point(s)  on  BonneviUe's  Network  PTP 

Transmission  System  FadUties  where 
BonneviUe  is  intercoimedec  with  *b£ 
DeUvering  Party  or  the  DeUvering 
Party's  authorized  agent  and  H-here 
BonneviUe  can  receive  power 
transmitted  pursuant  to  a  Service 
Agreement. 

1.19  Receiving  Party 

The  entity  receiving  the  electric 
energy  to  be  transmitted  over 
Bonneville's  Network  PTP  Transmission 
System  FadUties. 

1.20  Reservation  Charge 

The  charge  the  Customer  must  pay  to 
reserve  capacity  for  futiu^  use  as 
described  in  the  Point-to-Point  (PT-95) 
Transmission  Rate  or  its  successor  in 
Appendix  A. 

1.21  Service  Agreement 

The  initial  agreement  and  any 
supplements  or  amendments  thereto 
entered  into  by  the  Customer  and 
Bonneville  in  order  to  initiate  service 
under  this  Tariff. 

1.22  Study  Agreement 

An  agreement  under  which 
Bonneville  would  agree  to  condud  a 
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System  Impact  Study,  and  the  Customer 
would  agrees  to  compensate  Bonneville 
in  advance  for  the  cost  of  conducting 
the  System  Impact  Study. 

1.23  System  Impact  Study 

An  assessment  by  Bonneville  to 
determine  whether  sufficient 
transmission  capacity  exists  to  provide 
the  requested  transmission  service 
initially  and  for  the  term  of  the  request. 
The  assessment  study  results  shall 
include  the  cost,  environmental  review, 
and  scheduled  completion  date  for  such 
modifications,  which  may  be 
determined  to  be  required  in  order  to 
provide  a  requested  Network  FTP 
Transmission  Service. 

1.24  Transmission  Demand 

The  maximujn  hourly  amount  of 
electric  power  that  Bonneville  agrees  to 
transmit  for  the  Customer  over 
Bonneville's  Network  PTP  Transmission 
System  Facihties  between  the  Point(s)  of 
Interconnection  and  the  Point(s)  of 
Delivery.  Transmission  Demand  shall  be 
expressed  in  terms  of  whole  megawatts 
on  a  60-minute  interval  (commencing 
on  the  clock-hour)  basis. 

2.  Character  and  Availability  of  Service 

2 . 1  Nature  of  Service 

PTP  Firm  Network  Transmission 
Service  is  a  service  that  permits  Efigible 
Customers  to  serve  Customer  load  or 
transactions  with  third  parties.  The 
service  provides  firm  transmission 
capacity  to  Eligible  Customers  from  one 
control  area  to  another  through  Points  of 
Interconnection  and  Points  of  Dehvery. 
This  service  also  permits  nonfirm 
wheeUng  through  "Secondary"  Points  of 
Interconnection  and  Delivery. 

2.2  Term  of  Service 

PTP  Firm  Network  Transmission 
Service  is  available  for  a  minimum  of  1 
month. 

2.3  Service  Agreement  Requirements 

A  Service  Agreement  must  be 
executed  prior  to  the  commencement  of 
service  under  this  Tariff  except  as 
provided  in  section  13.4. 

2.4  Control  Area  Requirements 

As  a  condition  to  obtaining  Network 
PTP  Transmission  Service,  the 
Customer  shall:  (i)  operate  as  a  Control 
Area  under  applicable  guidelines  of  the 
North  American  Electric  Reliability 
Council  (NERC),  the  Western  Systems 
Coordinating  Council  (WSCC)  the 
Western  Systems  Coordinating  Council 
(WSCC),  and  the  Northwest  Power  Pool 
(NWPP);  or  (ii)  satisfy  its  responsibility 
to  be  operated  as  a  Control  Area  by 
contract  with  Bonneville  pursuant  to 


section  2.5;  or  (iii)  by  contract  with 
another  entity  which  Bonneville  accepts 
as  sufficient  to  satisfy  NERC,  WSCC, 
WSCC.  and  NWPP  requu^ments. 
Bonneville  shall  not  unreasonably 
refuse  to  accept  contractual 
arrangements  with  another  entity  for 
such  service. 

2.5    Ancillary  Services 

This  Tariff  constitutes  an  offer  to 
provide  only  Network  PTP 
Transmission  Service.  Bonneville 
commits  either  to  provide  the  Customer 
with  services  necessary  for  it  to  take 
Network  PTP  Transmission  Service 
imder  this  Tariff  or  to  cooperate  with 
the  Customer  so  that  the  Customer  can 
utilize  its  own  resources  or  the 
resources  of  third  parties  to  provide 
such  services.  Such  services  if  provided 
by  Bonneville  are  offered  on  a  not 
unduly  discriminatory  basis,  subject  to 
resource,  engineering,  and  reliability 
limitations. 

3.  Interconnection  and  Interchange 

3 . 1  Designation  of  Transmission 
Demand,  Point(s)  of  Interconnection, 
and  Point(s)  of  Dehvery 

The  Transmission  Demand,  Point(s)  of 
Interconnection,  and  Point(s)  of 
Delivery  shall  be  as  set  forth  in  the 
Service  Agreement.  The  Points  of 
Interconnection  and  Delivery  so 
designated  in  the  Service  Agreement  are 
the  "Primary"  Points  of  Interconnection 
and  Delivery.  The  total  Transmission 
Demand  shall  be  equal  to  the  siun  of  the 
Transmission  Demands  at  all  Points  of 
Interconnection  which  shall  equal  the 
siun  of  the  Transmission  Demands  at  all 
Points  of  Delivery. 

3.2  Bonneville  Responsibility 

Bonneville  shall  deliver  the  capacity 
and  energy  required  from  Point(s)  of 
Interconnection  to  Point(s)  of  Delivery 
as  pursuant  to  the  Service  Agreement  up 
to  the  Transmission  Demand. 

3.3  Metering 

Electric  capacity  and  energy 
transmitted  imder  this  Tariff  shall  be 
measured  as  appropriate  by  metering 
equipment  provided  by  Bonneville  and 
the  Customer  at  such  points  and 
voltages  as  set  forth  in  the  Service 
Agreement. 

3.4  Third  Party  Arrangements 

The  Customer  need  not  be  directly 
interconnected  with  Bonneville,  but 
shall  make  any  and  all  necessary 
arrangements  for  the  delivery  of  power 
to  the  Point(s)  of  Interconnection  and 
receipt  from  the  Point(s)  of  Delivery, 
and  Bonneville  shall  have  no 
responsibility  for  such  arrangements. 


The  Customer  shall  furnish  Bonneville 
with  such  necessary  and  appropriate 
information  with  respect  to  such 
arrangements  as  shall  permit  Bonneville 
to  carry  out  its  responsibilities  under 
this  Tariff.  The  Customer  shall  be 
responsible  for  resolution  of  operating 
problems  and  for  making  and  arranging 
any  necessary  engineering,  permitting, 
construction,  and  regulatory  approval  of 
transmission  or  distribution  facilities  on 
third  party  electric  systems  related  to 
any  transactions  provided  imder  this 
Tariff  and  for  the  costs  associated  wdth 
resolving  those  problems. 

4.  Rates 

4.1  Transmission  Charge 

Payment  hereunder  shall  be 
calculated  pursuant  to  the  rates  and 
formulae  in  Appendix  A.  the  PTP  Firm 
Network  Transmission  rate  (PT-95)  or 
its  successor. 

4.2  Dual  Transmission  Charge 

Where  the  installation  of  Network 
Upgrades  does  not  fully  eliminate  a 
constraint,  the  Transmission  Demand 
Charge  shall  be  treated  as  two 
transactions  for  payment  purposes,  with 
the  portion  of  the  Transmission  Charge 
for  which  the  construction  of  Network 
Upgrades  will  eliminate  the  constraint 
priced  in  accordance  with  section  IV.D. 
of  PT-95  or  its  successor  in  Appendix 
A.  and  the  residual  portion  of  the 
Transmission  Charge  for  which  a 
constraint  is  not  eliminated  by  the 
Network  Upgrades  priced  in  accordance 
with  section  II  of  PT-95  or  its  successor 
in  Appendix  A.  The  Transmission 
Charge  and  the  Dual  Transmission 
Charge  are  mutually  exclusive  charges. 
Bonneville  may  charge  one  or  the  other, 
but  not  both. 

4.3  Direct  Assignment  FaciUties 

In  addition  to  the  payments  made 
pursuant  to  sections  4.1  or  4.2  above, 
payment  shall  be  made  to  Bonneville  for 
the  cost  incurred  by  Bonneville  for 
providing  any  Direct  Assignment 
Facilities.  The  calculation  of  the 
Customer's  monthly  payment  for  Direct 
Assignment  Facilities  shall  be  in 
accordance  with  PT-95  or  its  successor 
in  Appendix  A. 

4.4  Termination  Charge 

The  Customer  shall  pay  an 
appropriate  charge  to  cover  the  costs  of 
facilities  added  for  the  benefit  of  the 
customer  imder  this  Tariff  the  Service 
Agreement  if  the  Customer  terminates 
Network  PTP  Transmission  Service 
prior  to  the  termination  date  of  the 
Service  Agreement.  The  Customer  shall 
receive  a  credit  for  any  mitigation 
provided  by  the  facilities  to  the  Network 


PTP  Transmission  System  revenues 
subsequently  received  by  Bonneville  for 
use  of  such  facihties. 

4.5  Reservation  Charge 

The  Customer  may  pay  a  Reservation 
Charge  pursuant  to  PT-95  or  its 
successor  in  Appendix  A.  to  preserve  its 
priority  for  service  with  respect  to  other 
Apphcants  and  Customers. 

4.6  Transmission  Losses 

Transmission  losses  shall  be 
determined  on  the  basis  of  average 
estimated  system  losses.  The  Customer 
shall  compensate  Bonneville  for  losses 
by  either  providing  additional  energy  to 
compensate  for  losses  associated  wiUi 
the  scheduled  capacity  or  by  buying 
losses  from  Bonneville  in  accordance 
with  the  Firm  Power  Products  and 
Services  (FPS-95)  rate  schedule  or  its 
successor  in  Appendix  A. 

4 . 7  Reactive  Charge 

The  Customer  shall  pay  for  reactive 
power  necessary  to  provide 
transmission  services  under  this  Tariff 
pursuant  to  the  PTP  Firm  Transmission 
rate  (PT-95)  or  its  successor. 

4.8  Control  Area  Services  Charge 

If  a  Customer  elects  to  purchase 
Control  Area  services  from  Bonneville 
pursuant  to  the  Ancillary  Services  in 
section  2.5,  the  Customer  shall  pay  for 
such  services  pursuant  to  the  FPS-95 
rate  schedule  or  its  successor. 

4.9  Revision  to  Rates,  Charges,  and 
Loss  Factors 

Bonneville  may  periodically  revise 
rates,  charges,  and  transmission  loss 
factors  and  apply  such  revisions  to  its 
Service  Agreements. 

4.10  Commencement  of  Service 

Within  30  days  of  the  receipt  of  notice 
from  Bonneville  that  service  can 
commence,  the  Customer  shall 
commence  paying  the  Transmission 
Charge  or  Dual  Transmission  Charge 
and  any  other  rates  or  charges  required 
by  section  4  hereof.  Failure  to  do  so  will 
result  in  forfeiture  by  the  Customer  of 
all  deposits  and  security  and  require 
immediate  payment  of  any  cost  incurred 
by  Bonneville  to  furnish  the  requested 
Network  PTP  Transmission  Service;  and 
the  Customer's  AppUcation  wall  no 
longer  be  considered  vahdor  pending. 

5.  Initiating  Service 

5.1     Conditions  Precedent  for  Receiving 
Service 

Subject  to  the  terms  and  conditions  of 
this  Tariff,  Bonneville  shall  provide 
Network  PTP  Transmission  Service  over 
the  Network  PTP  Transmission  System 


Facilities  to  any  Eligible  Customer, 
provided  that:  (i)  the  Ehgible  Customer 
has  completed  an  Apphcation  for 
Network  PTP  Transmission  Service  as 
provided  below  in  section  5.2;  (ii)  the 
Eligible  Customer  and  Bonneville  have 
completed  the  technical  arrangements 
set  forth  in  section  9.4  below;  and  (iii) 
the  Eligible  Customer  has  executed  a 
Service  Agreement. 

5.2    Apphcation  Procedures 

For  transactions  of  1  month  up  to  1 
year  an  Ehgible  Customer  requesting 
service  under  this  Tariff  must  submit  a 
completed  application  to:  Bonneville 
Power  Administration,  Attention: 
Manager,  Short-Term  Contracts;  P.O. 
Box  491;  Vancouver,  Washington, 
98666-0491. 

For  transactions  of  1  year  or  more  an 
Eligible  Customer  requesting  Service 
under  this  Tariff  must  submit  a 
completed  Application  to:  Bonneville 
Power  Administration,  Attention: 
Manager,  Transmission  Business; 
Boimeville  Power  Administration;  P.O. 
Box  3621;  Portland,  Oregon,  97208- 
3621.  In  order  for  an  Application 
hereunder  to  be  considered  a  "good 
faith  request"  for  transmission  service 
in  accordance  with  the  provisions  of. 
Section  213  of  the  FPA,  the  Application 
must  contain  the  following  information: 

(a)  The  identity,  address,  and 
telephone  number  of  the  Apphcant 
requesting  a  Network  PTP  Transmission 
Service; 

(b)  A  statement  that  the  entity 
requesting  Network  PTP  Transmission 
Service  hereunder  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  this  Tariff. 

(c)  The  name  and  title  of  the  contact 
person  for  the  Apphcant. 

(d)  The  identity  of  the  Delivering 
Party  and  the  identity  of  the  Receiving 
Party; 

(e)  The  Primary  Point(s)  of 
Interconnection  and  the  Primary 
Point(s)  of  Delivery; 

(f)  The  proposed  dates  for  initiating 
and  terminating  PTP  Transmission 
Service  hereunder; 

(g)  The  Transmission  Demand, 
expected  load  profile  and  load 
characteristics; 

(h)  The  identity  of  the  initial  source 
of  the  power  to  be  transmitted  pursuant 
to  the  Application;  and 

(i)  The  identity  of  the  Control  Area  in 
which  the  ultimate  consumer  of  power 
is  located. 

Bonneville  will  notify  the  Apphcant 
of  receipt  of  the  Application  within  10 
days  of  receipt.  Bonneville  reserves  the 
right  to  ask  for  additional  information 
necessary  to  determine  the  availability 


of  transmission  capacity  and  reliabiUty 
impacts. 

5.3  Notice  of  Deficient  Apphcation 

If  an  Application  fails  to  meet  the 
requirements  of  this  Tariff,  Bonneville 
shall  notify  the  party  requesting  service 
within  10  days  of  receipt  of  the 
Application  of  the  reasons  for  such 
failure.  Bonneville  will  attempt  to 
remedy  minor  deficiencies  in  the 
Application  through  informal 
communications  with  the  EUgible 
Customer.  If  such  efforts  are 
unsuccessful,  Bonneville  shall  return 
the  Application.  Upon  receipt  of  a  new 
or  revised  Application  that  fully 
comphes  with  the  requirements  of  this 
Tariff,  the  Eligible  Customer  shall  be 
assigned  a  new  priority  consistent  with 
the  date  of  the  new  or  revised 
Apphcation. 

5.4  Identity  of  Ultimate  Consumer 

The  Applicant  may  be  required  to 
identify  the  ultimate  consumer  of  the 
power  to  be  transmitted  if  such 
information  is  necessary  for  Bonneville 
to  determine,  pursuant  to  section  7 
hereof,  whether  adequate  transmission 
capacity  will  be  available  on  its 
Network  PTP  Transmission  System 
Facilities  to  provide  the  service  initially 
and  for  the  full  term  of  the  transaction 
requested  by  the  Apphcant.  If  the 
Applicant  objects  to  a  request  by 
Bonneville  under  sections  5.3  or  5.4  that 
it  provide  the  name  of  the  ultimate 
consumer,  then  Bonneville  shall  have 
the  right  to  seek  an  order  from  the 
Commission  allowing  Bonneville  to 
require  the  Applicant  to  provide 
Bonneville  with  the  identity  of  the 
ultimate  consumer  and  the  parties 
cannot  otherwise  resolve  their 
differences,  the  Applicant  may  proceed 
under  the  provisions  of  section  19. 

5.5  Mutually  Exclusive  Applications 
for  Same  Service 

In  order  to  determine  whether 
Applications  for  Network  PTP 
Transmission  Service  hereunder  are 
duplicative  or  mutually  exclusive  of 
Apphcations  filed  by  other  parties, 
Bonneville  may  request  further 
information,  including,  by  way  of 
illustration,  a  statement  as  to  whether 
the  Application  is  being  made  in 
response  to  a  competitive  solicitation.  If 
certain  requests  for  Network  PTP 
Transmission  Service  give  Bonneville  a 
reasonable  basis  to  believe  that  such 
requests  are  mutually  exclusive, 
Bonneville  may  ask  the  Applicant 
making  such  a  request  to  identify  the 
ultimate  purchaser  of  power  and,  if 
appropriate  under  the  circumstances. 
Bonneville  may  contact  the  uhimate 
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purchaser  to  determine  whether  the 
Applications  are  mutually  exclusive. 
Should  Bonneville  confirm  that 
particular  Applications  hereunder  are 
mutually  exclusive  (e.g.,  the  ultimate 
purchaser  will  buy  from  one  but  not  all 
of  the  Eligible  Customers  who  have 
submitted  Applications),  Bonneville 
reserves  the  right  to  process  all  such 
Applications  as  though  they  were  a 
single  Application. 

5.6    Applications  Filed  By  Bonneville 

Applications  filed  by  Bonneville 
pursuant  to  section  6.2  hereof. 
Bonneville  will  file  apphcations  for  firm 
service  to  serve  its  owrn  firm  commercial 
transactions  which  do  not  constitute 
service  to  Native  Load  Customers.  Such 
applications  will  be  treated  in  the  same 
manner  as  any  Application  under  this 
Tariff  and  assigned  a  priority  for 
determining  transmission  capacity 
availability  according  to  the  provisions 
set  forth  in  section  7.1. 

6.  Priority  of  Requests 

All  requests  for  Network  FTP 
Transmission  Service  and  all  other 
requests  for  firm  transmission  service, 
other  than  service  to  Native  Load 
Customers  and  to  Network  Load  of 
Network  Integration  Service  Customers, 
shall  be  evaluated.  Priority  shall  be 
determined  on  a  first-come,  first-served 
basis  based  on  the  date  when  Bonneville 
receives  an  executed  Service 
Agreement,  after  meeting  the  obligations 
Usted  in  section  8.2. 

7.  Capacity  Availability  and  Expansion 
Obligations 

7.1     Etetermination  of  Capacity 
Availabihty 

Upon  receiving  a  complying 
Apphcation  hereunder,  Bonneville  will 
determine  the  requirements,  if  any,  to 
interconnect  the  Applicant  with 
Bonneville's  electric  system  and 
whether  adequate  capacity  will  be 
available  on  Bonneville's  Network  FTP 
Transmission  System  Facilities  to 
provide  the  service  initially  and  for  the 
full  term  of  the  transaction  requested  by 
the  Applicant.  Such  determination  will 
be  made  as  soon  as  possible,  not  to 
exceed  60  days  from  the  date  of 
interconnection,  unless  the  number  or 
complexity  of  Applications  reasonably 
requires  additional  time.  If  additional 
time  is  required,  Bonneville  shall  notify 
the  Applicant  on  a  timely  basis  and 
provide  an  estimate  of  the  time  needed 
to  reach  a  final  determination.  If 
Bonneville  determines  that  adequate 
capacity  will  be  available  on  its 
Network  FTP  Transmission  System 
Facilities  to  provide  service  for  the 


highest  priority  Application,  and  subject 
to  the  requirements  of  the  National 
Environmental  Pohcy  Act  or  any  other 
applicable  environmental  laws, 
Bonneville  will  notify  the  Applicant 
and  tender  a  Service  Agreement 
pursuant  to  section  8. 

7.2  Conditions  on  Capacity 
Availability 

In  determining  whether  adequate 
capacity  will  be  available  on  its 
Network  FTP  Transmission  System 
Facihties  for  the  requested  service  both 
initially  and  for  the  full  term  of  the 
requested  transaction,  Bonneville  shall 
determine  if  capacity  is  available  in 
excess  of  that  required  to  accommodate: 
(1)  the  existing  and  forecasted  loads  of 
its  Native  Load  Customers;  (2) 
Bonneville's  other  customers  to  whom 
Bonneville  has  preexisting  contractual 
obligations  commitments  for  firm 
wholesale  purchases,  exchanges, 
deliveries,  and  sales;  and  (3)  existing 
contractual,  statutory,  and  regulatory 
commitments  for  firm  transmission 
service;  any  existing  contractual 
commitments  providing  for 
hydroelectric  system  coordination  or 
forced  outage  reserves,  as  well  as  (4) 
traQsmission  capacity  reserved  for 
reliability,  regulation,  and  inadvertent 
flows  based  on  Bonneville's  historical 
use  or  planned  use  for  such  purposes; 
and  (5)  delivery  of  Federal  and  Network 
Integration  Service  Customers' 
hydroelectric  power  in  times  of  actual 
or  threatened  spill.  In  making  such 
determination,  Bonneville  shall  use  the 
WSCC's  and  Bonneville's  "ReUability 
Criteria  for  Network  PTP  Transmission 
System  Planning."  Bonneville  shall  not 
take  into  consideration  any  other 
pending  Application  of  lower  priority 
for  Network  PTP  Transmission  Service. 
Network  PTP  Transmission  Service 
shall  also  be  subject  to  Good  Utility 
Practice  in  order  to  take  into  account  the 
physical  characteristics  and  constraints 
on  Bonneville's  Network  PTP 
Transmission  System  Facilities. 

7.3  Partial  Capacity  Availability 

If  Bonneville  determines  to  provide 
the  requested  service  but  that  it  will  not 
have  adequate  capacity  available  on  its 
Network  PTP  Transmission  System 
Facilities  to  satisfy  the  full  amount  of 
the  requested  service.  Bonneville  will 
allow  the  Applicant  to  either:  (a)  sign  a 
Service  Agreement  pursuant  to  section  8 
hereof  for  the  amount  of  Network  PTP 
Transmission  Service  that  can  be 
provided  immediately,  and  receive  for 
the  remainder  of  the  requested  service 
pursuant  to  section  9  hereof  after  the 
necessary  facility  upgrades  and 
modifications  have  been  installed;  (b) 


sign  a  Service  Agreement  pursuant  to 
section  8  hereof  for  the  amount  of 
Network  PTP  Transmission  Service  that 
can  be  provided  immediately  and 
withdraw  the  Apphcation  for  the 
remainder  of  the  service;  (c)  sign  a 
Service  Agreement  to  receive  all  the 
requested  Network  PTP  Transmission 
Service  pursuant  to  section  9  hereof 
after  the  necessary  facihty  modifications 
are  completed;  or  (d)  withdraw  the 
Application  for  Network  PTP 
Transmission  Service. 

7.4  Withdrawal  of  Application  or 
Failure  to  Execute  Service  Agreement 

Should  an  Applicant  withdraw  all  or 
part  of  its  Application,  or  should  an 
Apphcant  fail  to  execute  a  Service 
Agreement  within  the  required  time 
period  provided  in  section  8.2,  except  as 
otherwise  provided  in  section  13.4, 
Bonneville  will  reevaluate  whether 
capacity  is  available  on  the  Network 
PTP  Transmission  System  Facilities 
which  would  satisfy  any  other 
Applications  which  could  utilize  such 
Network  PTP  Transmission  System 
capacity  and  which  had  a  lower  priority 
than  the  withdrawn  Application. 
Bonneville  shall  reevaluate  such  lower 
priority  Applications  in  the  order  of 
their  assigned  priority.  Should 
Bonneville  determine  that  additional 
Network  PTP  Transmission  System 
Facihties  capacity  is  available  for  any 
Customer  submitting  a  lower  priority 
Application,  Bonneville  shall  allow 
such  Customer  an  option,  to  be 
exercised  within  10  days  to  execute  or 
to  modify  its  Service  Agreement  shall 
offer  such  Customer  a  Service 
Agreement,  pursuant  to  the  provisions 
of  this  Tariff,  to  reflect  the  availability 
of  such  additional  Network  PTP 
Transmission  System  capacity. 

7.5  Responsibility  of  Parties  for 
Network  PTP  Transmission  Facilities 
Modification 

Where  a  determination  is  made  by 
Bonneville  that  an  Application  for 
Network  PTP  Transmission  Service 
pursuant  to  this  Tariff  will  require 
modifications  to  the  Network  PTP 
Transmission  System  Facilities,  or  when 
an  Applicant  requests  specific  upgrades, 
Bonneville  commits  to  use  due 
diligence  consistent  with  its  statutory 
envirorunental  obligations  to  make  such 
modifications  to  the  Network  PTP 
Transmission  Facilities  within  a 
reasonable  time;  provided,  however, 
that  the  Applicant  agrees  to  compensate 
Bonneville  for  the  costs,  determined 
pursuant  to  section  4  of  all 
modifications  to  the  Network  PTP 
Transmission  System  Facilities 
reasonably  required  to  provide  such 


service.  Bonneville  will  not  increase  or 
upgrade  the  capacity  of  its  existing  or 
planned  transmission  facilities  in  order 
to  provide  service  imder  this  Tariff  if 
doing  so  would  unduly  impair  system 
reliability  or  otherwise  jeopardize 
service  to  its  Native  Load  Customers 
and  or  other  Customers  to  whom 
Bonneville  has  a  preexisting  contractual 
obhgation.  Unless  otherwise  agreed  to 
by  Bonneville  and  the  Customer, 
Bonneville  will  own  any  additional 
electrical  facihties  or  upgrades 
constructed  pursuant  to  this  Tariff.  The 
Customer  shall  cooperate  with 
Bonneville  in  the  construction  of  any 
required  facilities  and  shall  take  all 
reasonable  steps  to  assist  Bonneville  in 
obtaining  any  necessary  permits, 
authorizations,  and  rights-of-way. 

8.  Subsequent  Requirements  Where  No 
New  Facilities  Are  Needed 

8.1  Notification  of  Applicant 

When,  pursuant  to  section  8  hereof, 
Bonneville  determines  that  adequate 
capacity  and  facilities  vdll  be  available 
on  its  electric  system  to  provide  the 
requested  service  initially  and  for  the 
full  term  of  the  transaction  requested, 
Bonneville  shall  so  notify  the  Applicant 
in  writing  and  tender  a  Service 
Agreement  as  soon  as  possible,  not  to 
exceed  30  days  thereafter,  to  the 
Apphcant. 

8.2  Apphcant  Responsibihties 

Within  30  days,  unless  otherwise 
agreed,  after  receipt  of  such  Service 
Agreement,  the  Apphcant  must  either: 
(a)  execute  the  Service  Agreement;  (b) 
withdraw  its  Apphcation;  or  (c)  inform 
Bonneville  that  Uie  Service  Agreement 
is  luiacceptable  as  tendered  and  request 
that  Network  PTP  Transmission  Service 
commence  pursuant  to  section  134. 
FailiuB  to  take  any  one  of  the  foregoing 
actions  within  such  30  days,  unless 
otherwise  agreed,  will  be  deemed  to  be 
a  withdrawal  of  the  Application. 
Nothing  herein  limits  the  right  of  the 
Applicant  to  file  another  Application  for 
Network  PTP  Transmission  Service 
immediately  upon  such  withdrawal. 

8.3  Extension  of  Service  Date 

A  Customer  that  has  entered  into  a 
contract  with  an  Ehgible  Utihty  for  the 
sale,  piuchase,  or  exchange  of  capacity 
and/or  energy  or  provides  Bonneville 
with  sufficient  evidence  that  such  a  sale 
is  likefy  to  be  consummated,  can  reserve 
capacity  by  paying  a  Reservation  Charge 
specified  in  section  W  of  the 
Adjustments,  Charges,  and  Special  Rate 
Provisions. 


9.  Subsequent  Requirements  When  New 
Facilities  Are  Needed 

9.1  Applicant  Notification 

When,  pursuant  to  section  9  hereof, 
Bonneville  determines  that  an 
Application  will  require  initially,  or 
during  the  term  of  the  transaction. 
Network  Upgrades  and/or  Direct 
Assignment  Facihties;  in  order  to  either 
provide  the  required  Network  PTP 
Transmission  Service  or  to  interconnect 
the  Applicant  to  Bonneville's  electric 
system,  at  the  earhest  possible  date,  not 
to  exceed  60  days  of  receipt  of  the 
Apphcation,  Bonneville  shall  inform  the 
Customer,  in  vmting,  of  the  requirement 
to  perform  a  System  Impact  Study,  and 
shall  tender  a  Study  Agreement. 

9.2  System  Impact  Study 

Upon  receipt  of  the  executed  Study 
Agreement,  Bormeville  shall  commence 
the  System  Impact  Study.  Upon 
completion  of  the  System  Impact  Study. 
Bonneville  will  present  the  results, 
including  workpapers,  to  the  Apphcant. 
If  Bonneville  determines  that 
construction  of  such  facilities  is  feasible 
and  consistent  with  its  environmental 
obhgations,  it  shall  and  tender  a  Service 
Agreement  under  which  the  Applicant 
would  agree  to  receive  service  upon 
completion  of  the  facihty  modifications 
and  to  fully  compensate  Bonneville  for 
the  facility  modifications,  pursuant  to 
section  4  herein. 

9.3  Applicant  Responsibility  and 
Remedies 

For  the  Apphcation  to  remain  valid 
and  pending,  within  90  days  of  the 
receipt  of  the  System  Impact  Study  and 
the  Service  Agreement,  the  Applicant 
must  execute  the  Service  Agreement.  In 
order  to  protect  Bonneville  against  the 
risk  of  nonpayment  by  the  Applicant  for 
the  facihty  modifications,  the  Applicant 
and  Bonneville  shall  negotiate 
reasonable  security  provisions 
acceptable  to  both  parties.  If  Bonneville 
and  the  Applicant  are  unable  to  reach 
agreement  on  the  amount  and  form  of 
the  security  provisions,  then  the 
Apphcant  may  proceed  under  the 
provisions  of  section  19. 

9.4  Ehie  Diligence  in  Completion  of 
Facihty  Modifications 

Upon  receipt  of  the  executed  Service 
Agreement  and  the  associated  security 
provisions,  Bonneville  shall  use  due 
diligence  to  complete  the  necessary^ 
modifications  within  a  reasonable  time. 
Bonneville  shall  give  the  Customer  90 
days  written  notice  prior  to  the 
projected  completion  of  the  facihty 
modifications.  Promptly  upon 
completion  of  such  modifications, 


Bonneville  shall  notify  the  Customer  in 
writing  that  service  can  commence. 
Service  shall  commence  pursuant  to 
section  4.8. 

9.5    Coordination  of  Third  Party 
System  Additions 

Where  the  need  for  Network  Upgrades 
or  Direct  Assignment  Facilities  are 
identified,  and  such  upgrades  require 
the  addition  of  transmission  facilities  on 
other  system  (s),  Bormeville  shall  have 
the  right  to  coordinate  construction  on 
its  own  system  with  the  construction 
required  by  other(s).  Bonneville,  after 
consultation  with  the  Customer  and 
representatives  of  such  other  system(s), 
may  defer  construction  of  new 
transmission  facilities  on  its  own  system 
pending  the  resolution  of  obstacles  to 
the  timely  completion  of  new 
transmission  facihties  on  other 
system(s)  needed  to  provide  the 
requested  service. 

10.  Electronic  Bulletin  Board 

Bonneville  shall  cooperate  with 
Customers  and  utilities  who  are 
members  of  the  WSCC  to  develop  an 
electronic  bulletin  board  that  is 
compatible  with  and  useful  to  all  WSCC 
members.  The  purpose  of  the  electronic 
buUetin  board  is  to  make  known  to 
users  the  available  transmission 
capacity  and  any  proposals  to  increase 
that  capacity. 

11.  Scheduling 

11.1  General  Conditions 

All  capacity  and  energy  to  be 
transmitted  by  Bonneville  hereunder 
shall  be  scheduled  in  advance  pursuant 
to  the  terms  of  the  Service  Agreement 
and  will  reflect  the  procedures  used  by 
Bonneville  in  scheduling  its  ovim 
transactions.  Bonneville  will  make 
schedule  changes  on  short  notice  if 
reasonably  practicable.  The  Customer 
shall  provide  written  notification  to 
Bonneville  identifying  all  systems 
involved  in  the  transaction  and 
authorizing  such  systems  to  schedule  all 
capacity  and  energy  to  be  transmitted  by 
Bonneville  pursuant  to  the  Service 
Agreement  on  behalf  of  the  Receiving 
Party  at  the  Point  of  Dehvery  or  the 
Delivering  Party  at  the  Point  of 
Interconnection. 

11.2  Customer  Responsibility  for  Third 
Party  Arrangements 

Any  arrangements  necessary  for 
scheduling  power  flows  on  third  party 
electric  systems,  including 
compensation  for  any  associated  costs, 
losses,  or  parallel  flows  on  such 
systems,  shall  be  the  responsibility  of 
the  Customer  requesting  service. 
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11.3  Flexibility  Point(s)  of 
Interconnection  and  Delivery 

As  an  alternative  to  receiving  service 
from  Primary  Points  of  Interconnection 
to  Primary  Points  of  Delivery,  the 
Customer  may  request  Bonneville  to 
provide  nonfirm  Network  PTP 
Transmission  Service  between 
interconnection  and  delivery  points 
other  than  those  specified  in  the  Service 
Agreement  ("Secondary  Points  of 
Intercormection  and  Delivery"),  in 
amounts  not  to  exceed  its  Transmission 
Demand,  without  incurring  any 
additional  charges,  executing  a  new 
Service  Agreement,  or  affecting  its 
priority  at  Primary  Points  of 
Interconnection  and  Delivery.  Service 
provided  between  Secondary  Points  of 
Interconnection  and  Delivery  will  be 
nonfirm  only,  on  a  capacity  available 
basis  and  will  not  displace  any  firm  or 
nonfirm  service  of  higher  priority 
previously  scheduled  by  third  parties  or 
by  Bonneville  on  behalf  of  its  Native 
Load  Customers  and  other  customers  to 
whom  Boimeville  has  a  preexisting 
contractual  obligation  and  subject  to 
higher  priority  schedules  to:  (1)  serve 
Bonneville's  Native  Load;  (2)  serve 
Network  Integration  Service  network 
load;  and  (3)  deUver  Federal  and 
Network  Integration  Service 
hydroelectric  power  subject  to  spill  or 
threatened  spill. 

11.4  Due  DiHgence 

Bonneville  and  the  Customer  shall 
exercise  due  diligence  and  reasonable 
care  and  foresight  in  arranging  for  and 
operating  their  respective  sources  of 
supply  and  other  facilities  so  that 
scheduled  amounts  of  capacity  and 
energy  shall  be  delivered  in  accordance 
with  section  12.1. 

12.  Priority  of  Service  and  Interruptions 

12.1  Service  Priority 

Unless  otherwise  specified  in  the 
Service  Agreement  all  service  provided 
hereunder  from  Primary  Points  of 
Interconnection  to  Primary  Points  of 
Delivery  shall  have  priority  over 
nonfirm  transmission  service,  including 
that  which  Bonneville  provides  itself 
and  which  otherwise  has  not  been 
appropriately  reserved  by  Bonneville  in 
the  Service  Agreement  to  serve  the 
.  needs  of  Native  Load  Customers  or 
Network  Integration  Service  Customers 
or  to  avoid  spill  of  Federal  or  Network 
Integration  Service  hydroelectric  power. 

12.2  Bonneville  Responsibilities 

Bonneville  wrill  use  due  diligence  to 
furnish  the  firm  Network  PTP 
Transmission  Service  available  under 
this  Tariff,  but  it  does  not  guarantee 


uninterrupted  transmission  of  electric 
energy  or  capacity.  To  the  extent 
practicable,  Bonneville  will  provide 
reasonable  advance  notice  to  the 
Customer  of  emy  scheduled 
interruptions,  reductions,  or  other 
impairments  of  the  Network  PTP 
Transmission  Service  as  specified  in  the 
individual  Service  Agreement. 

12.3    Interruption  of  Service 

Any  interruption  of  service  will  not 
be  on  an  unduly  discriminatory  basis  as 
between  Bonneville  and  similarly 
situated  Customers. 

13.  Service  Agreements 

13.1  Requirement  for  a  Signed  Service 
Agreement 

Subject  only  to  the  provisions  of 
section  14.43  herein,  Bonneville  is 
obligated  to  provide  Network  PTP 
Transmission  Service  under  this  Tariff 
only  to  Customers  that  have  signed  a 
Service  Agreement  with  Bonneville  for 
the  requested  service.  The  Service 
Agreement  shall  contain  a  statement  of 
service  specifications,  including 
without  limitation,  the  amount  of 
Transmission  Demand;  the  term  of  such 
service;  identification  of  Primary 
Point(s)  of  Interconnection,  Primary 
Point(s)  of  DeUvery,  Delivering  Party, 
Receiving  Party;  the  rates  and  charges 
for  such  service,  and  where  applicable, 
the  cost  of  necessary  facilities,  including 
Direct  Assignment  Facilities  and  an 
appropriate  allocation  of  Network 
Upgrades. 

13.2  Modification  or  Amendment  of 
the  Service  Agreement 

Any  request  to  modify  Primary  Points 
of  Interconnection  and/ or  Delivery  or  to 
increase  the  Transmission  Demand  will 
be  analyzed  in  the  same  manner  as  a 
new  Application,  except  that  the 
Customer  will  not  be  obligated  to  pay 
any  additional  reservation  fee  if  the 
additional  transmission  Demand  does 
not  exceed  the  Transmission  Demand  in 
the  existing  Service  Agreement.  While 
such  new  request  is  pending,  the 
Customer  shall  retain  its  priority  for 
service  at  the  existing  Primary  Points  of 
Interconnection  and  DeUvery.  If 
Demand  is  not  available  then  the 
request  will  receive  a  service  priority 
pursuant  to  section  8. 

13.3  Commencement  of  Service  in 
Absence  of  Signed  Service  Agreement 

If  Bonneville  and  an  Applicant  cannot 
agree  on  the  terms  of  the  Service 
Agreement,  Bonneville  may  provide  the 
requested  service  if  Demand 
transmission  capacity  is  available,  as 
soon  as  reasonably  practicable  after 
receipt  of  a  valid  Application  for 


transmission,  subject  to  Good  UtiUty 
Practice.  Such  service  will  be  provided 
under  terms  and  conditions  deemed 
appropriate  by  Bonneville  for  the 
requested  service.  Bonneville  will 
provide  the  requested  service  under 
terms  and  conditions  ultimately 
determined  by  the  Commission  to  be 
appropriate  under  Sections  211  and  212 
of  the  FPA,  within  the  constraints 
imposed  by  engineering  euid  reliability 
limitations. 

13.4  Customer  Obhgations  in  Absence 
of  Signed  Service  Agreement 

Notwithstanding  any  other  provision 
of  this  Tariff,  Bonneville  is  not  obUgated 
to  provide  Network  PTP  Transmission 
Service  to  a  Customer  until  such 
Customer  provides  Bonneville  writh  a 
binding  written  commitment  to  pay  for 
any  facility  modifications  determined 
by  Bormeville  imder  section  8  hereof  to 
be  reasonably  necessary  to  provide  the 
requested  services. 

13.5  Obligations  on  Acceptance  of 
Service 

Acceptemce  of  service  by  the 
Customer  pursuant  to  a  Service 
Agreement  filed  under  this  Tariff 
commits  the  Customer  both  to  the 
provisions  of  this  Tariff  and  to  the  terms 
of  the  individual  Service  Agreement. 

14.  Billing 

Bonneville  shall  bill  in  accordance 
with  the  billing  information  in  the 
current  General  Rate  Schedule 
Provisions,  Appendix  A  or  successor,  or 
as  they  may  from  time  to  time  be  revised 
receipt. 

15.  Records 

15.1  Recordkeeping  Obligations 

Bonneville  and  the  Customer  shall 
keep  such  records  as  may  be  needed  to 
afford  a  clear  history  of  all  transactions 
under  this  Tariff  and  associated  Service 
Agreement.  The  originals  of  all  such 
records  shall  be  retained  for  a  minimum 
of  2  years  plus  the  current  year  (or  such 
longer  period  as  may  be  appropriate) 
and  copies  shall  be  delivered  to  the 
other  party  on  request. 

15.2  Customer's  Right  to  Examine 
Records 

The  Customer  shall  have  the  right, 
during  normal  business  hours,  to 
examine  the  accounting  and  other 
records  for  the  last  2  calendar  years 
relating  to  its  transactions  under  this 
Tariff  and  shall  have  the  right  to  make 
such  audits  and  copies  of  records  as  it 
shall  deem  riecessary  or  desirable.  Such 
examinations  shall  be  at  the  Customer's 
expense.  Such  audit  shall  be  conducted 


no  more  frequently  than  once  every  2 
years. 

16.  Liability  and  Indemnification 

16.1  Western  Interconnected  Systems 
Agreement 

If  an  Applicant  is  a  party  to  the 
Western  Interconnected  Systems 
Agreement  Limiting  Liability,  such 
agreement  shall  continue  in  full  force 
and  effect  as  between  the  parties  to  the 
extent  that  such  provisions  may  apply 
to  the  transactions  contemplated  by  this 
Tariff. 

16.2  No  Western  Interconnected 
Systems  Agreement 

If  an  Applicant  is  not  a  party  to  the 
Western  Interconnected  Systems 
Agreement  Limiting  Liability,  and  there 
is  no  other  agreement  on  file  with  the 
Commission  governing  liability  and 
indemnification  between  Boimeville 
and  the  Applicant,  then,  in  such  event, 
additional  provisions  for  protection  of 
electric  generation  faciUties  or 
transmission  facifities  and  UabiUty  and 
indemnification  may  be  required.  Such 
additional  provisions  shall  be  set  forth 
in  the  Applicant's  Service  Agreement. 

1 7.  Sale  or  Assignment  of  Network  PTP 
Tmnsmission  Service 

17.1    Right  to  Sell,  Assign  or  Transfer 

Subject  to  the  approval  of  Bonneville, 
a  Customer  may  sell,  assign,  or  transfer 
all,  or  a  portion  of,  its  rights  under  the 
Service  Agreement  executed  pursuant  to 
this  Tariff,  but  only  to  an  entity  that 
qualifies  as  an  Eligible  Customer.  If  the 
second  Customer  so  purchasing  or 
taking  an  assignment  does  not  request 
any  change  in  the  Primary  Point(s)  of 
Delivery  of  or  Primary  Point{s)  of 
Interconnection,  subject  to  section 
14.32,  or  a  change  in  any  other  material 
term  or  condition  set  forth  in  the 
original  Service  Agreement,  the  second 
Customer  will  receive  the  same  service 
as  the  first  Customer.  If  the  second 
Customer  requests  a  change  in  any 
material  term  or  condition  set  forth  in 
the  original  Service  Agreement, 
Bonneville  will  consent  to  such  change 
subject  to  the  provisions  of  section  14 
herein,  but  only  if  to  do  so  will  not 
unduly  impair  the  operation  and 
rehability  of  Bonneville's  generation,  or 
transmission,  or  distribution  systems, 
and  on  the  condition  that  the  second 
Customer  agrees  to  compensate  the 
Customer  Bonneville  for  any  additional 
costs  resulting  from  such  change.  The 
Customer  that  received  the  assignment 
shall  assume  responsibility  for 
scheduling.  The  Customer  making  the 
assignment  shall  continue  to  have 
responsibility  for  compUance  with  the 


Service  Agreement  including  making 
payment  to  Bormeville. 

17.2    Liabihty  for  Performance 

The  Customer  that  received  the 
assignment  shall  assume  responsibiUty 
for  scheduUng.  The  original  Customer 
shall  remain  Uable  for  the  performance 
of  all  other  obligations  under  the 
Service  Agreement  including  making 
payment  to  Bonneville,  except  as 
specifically  agreed  to  by  the  parties 
through  an  amendment  to  the  Service 
Agreement.  Bonneville  will  amend  the 
Service  Agreement  only  if  the  assignee: 
(a)  meets  the  creditworthiness  criteria  of 
section  19;  and  (b)  agrees  to  compensate 
Bonneville  for  Direct  Assignment 
Facihties,  and  allocated  Network 
Upgrades  and  costs  resulting  from 
changes  in  service;  and  (c)  provides 
security  equivalent  to  that  provided  by 
the  original  Customer. 

18.  Creditworthiness 

For  the  purpose  of  determining  the 
ability  of  die  Customer  to  meet  its 
obligations  related  to  service  hereunder, 
Bonneville  may  require  reasonable 
credit  review  procedures  which  may 
include,  but  shall  not  be  limited  to, 
verification  that  the  Customer  is  not 
operating  imder  any  State  or  Federal 
bankruptcy  laws,  is  not  subject  to  the 
uncertainty  of  pending  liquidation  or 
regulatory  proceedings  in  State  or 
Federal  courts,  and  no  significant 
collection  lawsuits  or  judgments  are 
outstanding  which  would  seriously 
reflect  upon  the  Customer's  ability,  in 
Bonneville's  determination,  to  remain 
solvent.  In  addition,  Bonneville  may 
require  the  Customer  to  provide  and 
maintain  in  effect  during  the  term  of  the 
Service  Agreement,  an  unconditional 
and  irrevocable  letter  of  credit  as 
security  to  meet  its  responsibilities  and 
obligations  imder  this  Tariff  or  an 
alternative  form  of  security  proposed  by 
the  Customer  and  acceptable  to 
Bonneville  that  protects  Bonneville's 
Native  Load  Customers  against  the  risk 
of  nonpayment.  Any  disputes  over  the 
terms  of  such  security  arrangements 
shall  be  subject  to  the  provisions  of  the 
Tariff. 

19.  Procedures  to  Resolve  Network 
Transmission  Complaints 

Any  complaint  arising  from  an 
Application  hereunder  may  be  resolved, 
at  the  Customer's  discretion,  bv  either: 

(a)  A  volimtary  dispute  resolution 
process,  which  may  include  mediation 
or  arbitration  or  both,  pursuant  to  the 
terms  of  a  regional  transmission 
association  governing  agreement  which 
both  parties  have  executed,  or  such 
other  dispute  re.<!olution  rules  as  may  be 


agreed  to  by  Bonneville  and  the 
Customer;  and 

(b)  A  transmission  complaint  filed 
with  the  Commission. 

20.  Regulation 

Service  under  this  Tariff  is  subject  to 
all  existing  or  future  apphcable  local, 
State,  and  Federal  laws  and  to  all 
existing  or  future  duly  promulgated 
orders  and  actions  of  governmental 
authorities  having  jurisdiction  over  the 
matters  contained  herein. 
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Bonneville  Power  Administration 
Energy  Transmission  Service  Tariff 

The  Bonneville  Power  Administration 
(Bonneville)  will  provide  short-term 
finn  and  nonfirm  point-to-point 
transmission  service  under  this  Energy 
Transmission  Tariff  (ET)  to  Eligible 
Customers. 

1.  Definitions 

1.1  Apphcant 

An  EUgible  Customer  who  submits  a 
completed  Application. 

1.2  Apphcation 

A  request  by  an  Eligible  Customer  for 
nonfirm  and/or  firm  Energy 
Transmission  Service  submitted  to 
Bonneville  which  satisfies  the 
provisions  of  this  Tariff,  including 
provisions  of  section  5. 

1.3  Commission 

The  Federal  Energy  Regulatory 
Commission  or  its  successor. 

1 .4  Control  Area 

The  self-contained  set  of  generating 
units,  electrical  loads,  and  transmission 
facilities  managed  and  overseen  by  a 
utihty  that  is  responsible  for  matching 
generation  with  such  loads  on  an 
instantaneous  basis. 

1.5  Customer 

An  EUgible  Customer  that  has 
completed  an  Application  for  service 
and  has  executed  a  Service  Agreement 
for  Energy  Transmission  Service 
pursuant  to  this  Tariff. 

1.6  Delivering  Party  The  entity 
supplying  the  electric  energy  to  be 
transmitted  over  Bonneville's  Energy 
Transmission  FaciUties. 

1.7  Eligible  Customer 

A  private  or  public  corporation, 
governmental  agency  or  authority,  joint 
action  agency,  municipality,  rural 
electric  membership  corporation  or 
cooperative,  person,  or  any  lawful 
association  of  the  foregoing,  which 
engages  in  the  generation,  transmission, 
or  distribution  of  electric  energy  at 
wholesale  or  retail.  Bonneville's  direct 
service  industrial  customers  on  the 
effective  date  of  this  Tariff  shall  be 
considered  Eligible  Customers.  Other 
than  Bonneville's  direct  service 
industrial  customers,  an  Eligible 
Customer  shall  not  include  any  entity 
for  which  the  Commission  is  prohibited 
under  Sections  212(g)  and  (h)  of  the 
Federal  Power  Act  from  ordering  the 
provision  of  transmission  service.  A 
power  marketing  entity  (marketer)  will 
be  considered  to  be  an  Eligible 
Customer  only  to  the  extent  it  requests 


service  to  deliver  capacity  or  energy  that 
will  be  piuchased  by  an  EUgible 
Customer. 

1.8  Energy  Transmission  Facilities 

The  Federal  Columbia  River 
Transmission  System  facilities  operated 
by  Bormeville,  excluding  the  Uiterties. 

1.9  Native  Load  Customers 

Those  wholesale  and  direct  service 
industrial  power  sale  customers,  on 
whose  behalf  Bormeville,  by  statute  or 
contract,  has  undertaken  an  obligation 
to  plan,  construct,  and  operate  its 
electric  system  to  provide  reliable 
electric  service. 

1.10  Point(s)  of  Delivery 

Foint(s]  on  Bonneville's  Energy 
Transmission  FaciUties  where 
Bonneville  is  interconnected  with  the 
Receiving  Party  or  the  Receiving  Party's 
authorized  agent  and  where  Bonneville 
can  deliver  power  transmitted  pursuant 
to  a  Service  Agreement. 

1.11  Point(s)  of  Intercormection 

Point(s)  on  Bonneville's  Energy 
Transmission  Facilities  where 
Bonneville  is  interconnected  with  the 
Delivering  Party  or  the  Delivering 
Party's  authorized  agent  and  where 
Bonneville  can  receive  power 
transmitted  pursuant  to  a  Service 
Agreement. 

1.12  Receiving  Party 

The  entity  receiving  the  electric 
energy  to  be  transmitted  over 
Boimeville's  Energy  Transmission 
FaciUties. 

1.13  Service  Agreement 

The  initial  agreement  and  any 
supplements  or  amendments  thereto 
entered  into  by  the  Customer  and 
Bonneville  in  order  to  initiate  service 
under  this  Tariff.  For  nonfirm  Energy 
Transmission  Service,  the  Service 
Agreement  may  be  in  the  form  of  a 
standard  umbrella  agreement  for  Energy 
Transmission  Service  which  provides 
for  maximum  flexibility  in  using 
Point(s)  of  Delivery  and  Point(s)  of 
Intercormection,  standard  scheduling 
provisions  and  interruption  rights,  and 
billing  information.  For  short-term  firm 
Energy  Transmission  Service,  the 
Service  Agreement  may  be  in  the  form 
of  a  transaction  specific  agreement  for 
Energy  Transmission  Service  which 
dociunents  the  terms  and  conditions  of 
that  transaction. 

2.  Character  of  Service  and  Availability 

2.1    Nature  of  Service 

Energy  Transmission  Service  is  a 
control  area  to  control  area  service.  The 


service  delivers  energy  over 
transmission  paths  that  may  be  nonfirm 
or  short-term  firm,  consolidated  by  the 
Customer  into  a  schedule,  fi'om  one 
control  area  to  another  through  Points  of 
Intercormection  and  Points  of  Delivery. 
Short-term  firm  Energy  Transmission 
Service  shall  be  provided  on  a  take-or- 
pay  basis,  unless  curtailed  by 
Bonneville. 

2.2^    Term  of  Service 

Nonfirm  Energy  Transmission  Service 
hereunder  may  only  be  prescheduled. 
PrescheduUng  is  done  in  hoiu-ly 
increments  up  to  a  maximum  of  24 
hours  from  1  working  day  to  the  next. 
Short-term  Firm  Energy  'Transmission 
Service  may  be  provided  for  periods  up 
to  1  month. 

2.3  Priority  of  Service 

Energy  Transmission  Service  shall  be 
provided  over  transmission  capacity 
available  after  Bonneville  meets  its 
obligations  to  serve:  (1)  its  existing  and 
forecasted  requirements  to  serve  Native 
Load  Customers;  (2)  its  existing 
contractual  commitments  for  firm 
wholesale  purchases,  exchanges,  and 
sales;  (3)  its  existing  contractual, 
statutory,  and  regulatory  commitments 
for  firm  transmission  service;  (4) 
transmission  capacity  reserved  for 
reliability,  regulation,  and  inadvertent 
flows  based  on  Bonneville's  historic  use 
or  plaimed  use  for  such  purpose;  (5) 
delivery  of  Federal  and  Network 
Integration  Customers'  hydroelectric 
power  in  times  of  actual  or  threatened 
spill. 

Priority  to  available  capacity  shall  be 
provided  to  requests  for  firm  service.  All 
requests  for  nonfirm  Energy 
Transmission  Service  hereunder,  all 
other  requests  for  nonfirm  transmission 
service  pursuant  to  Bormeville's  other 
network  transmission  tariffs  and 
Bormeville's  own  nonfirm  network 
transmission  uses,  with  the  exception  of 
Bormeville's  and  Network  Integration 
Customers'  economy  energy  purchases, 
and  sales  to  avoid  hydroelectric  spill, 
shall  be  evaluated  on  a  first-come,  first- 
served  basis. 

2.4  Commencement  of  Service 

A  Service  Agreement  must  be 
executed  prior  to  the  commencement  of 
service  under  this  Tariff. 

2.5  Control  Area  Requirements 

As  a  condition  to  obtaining  Energy 
Transmission  Service,  the  Customer 
shall:  (i)  operate  as  a  Control  Area  imder 
applicable  guidelines  of  the  North 
American  Electric  ReUability  Council 
(NERC),  the  Western  Systems 
Coordinating  Coimcil  (WSCC).  and  the 


Northwest  Power  Pool  (NWPP);  or  (ii) 
satisfy  its  responsibility  to  be  operated 
as  a  Control  Area  by  contract  with 
Bormeville  pursuant  to  section  2.6  by 
contract  with  another  entity  which 
Bormeville  accepts  as  sufficient  to 
satisfy  NERC,  WSCC,  and  NWPP 
requirements.  Bormeville  shall  not 
uiu^asonably  refuse  to  accept 
contractual  arrangements  with  another 
entity  for  such  services. 

2.6    Ancillary  Services 

This  Tariff  constitutes  an  offer  to 
provide  only  Energy  Transmission 
Service.  BormeviUe  commits  either  to 
provide  the  Customer  with  services 
necessary  for  it  to  take  Energy 
Transmission  Service  imder  this  Tariff; 
or  to  cooperate  with  the  Customer  so 
that  the  Customer  can  utilize  its  own 
resources  or  the  resources  of  third 
parties  in  order  to  provide  such 
services.  Such  services  offered  by 
Bonneville  are  offered  on  a  not  unduly 
discriminatory  basis,  subject  to 
resource,  engineering,  and  reliabiUty 
limitations. 

3.  Interconnection  and  Interchange 

3.1  Bormeville  Responsibility 

Bormeville  shall  deliver  the  energy 
required  fi-om  Point(s)  of 
Intercormection  to  Point(s)  of  DeUvery 
pursuant  to  the  Service  Agreement  up  to 
the  amoimt  of  designated  energy. 

3.2  Metering 

Electric  energy  transmitted  under  this 
Tariff  shall  be  measured  as  appropriate 
by  metering  equipment  provided  by 
Bormeville  and  the  Customer  at  such 
points  and  voltages  as  set  forth  in  the 
Service  Agreement. 

3.3  Third  Party  Arrangements 

The  Customer  need  not  be  directly 
intercormected  with  Bonneville,  but 
shall  make  any  and  all  necessary 
arrangements  for  the  delivery  of  power 
to  the  Point(s)  of  Intercormection  and 
receipt  fi-om  the  Point(s)  of  DeUvery, 
and  Bormeville  shall  have  no 
responsibility  for  such  arrangements. 
The  Customer  shall  furnish  Bormeville 
with  such  necessary  and  appropriate 
informaUon  with  respect  to  such 
arrangements  as  shall  permit  Bonneville 
totarry  out  its  responsibilities  under 
this  Tariff.  The  Customer  shall  be 
responsible  for  scheduUng  arrangements 
and  resolution  of  operating  problems  on 
third  party  electric  systems  related  to 
any  transactions  provided  under  this 
Tariff  and  for  the  costs  associated  with 
resolving  those  problems. 


4.  Rates 

4.1  Transmission  Charge 

Payment  hereunder  shall  be 
calculated  pursuant  to  the  rates  and 
formulae  in  Appendix  A,  the  ET-95  rate 
schedule  or  its  successor. 

4.2  Transmission  Losses 

Transmission  losses  shall  be 
determined  on  the  basis  of  average 
estimated  system  losses.  The  Customer 
shall  compensate  Bormeville  for  losses 
by  either  providing  additional  energy 
for  losses  associated  with  the  scheduled 
energy  or  by  buying  losses  from 
Bormeville  in  accordance  with  the  Firm 
Power  Products  and  Services  (FPS-95) 
rate  schedule  in  Appendix  A  as 
specified  in  the  Service  Agreement. 

4.3  Reactive  Charge 

The  Customer  shall  pay  for  reactive 
power  necessary  to  provide 
transmission  services  under  this  Tariff 
pursuant  to  the  Firm  PTP  Transmission 
rate  (PT-95)  or  its  successor  as  specified 
in  the  Service  Agreement. 

4.4  Revision  to  Rates,  Charges,  and 
Loss  Factors 

Bormeville  may  periodically  revise 
rates,  charges,  and  transmission  loss 
factors  and  apply  such  revisions  to 
Service  Agreements. 

5.  Initiating  Service 

5.1     Nonfirm  Umbrella  Service 
Agreement 

To  initiate  nonfirm  service  an 
AppUcant  must  submit  a  completed 
Apphcation  to  Bonneville  Power 
Administration;  Attention,  Manager, 
Short-Term  Contracts;  P.O.  Box  491; 
Vancouver,  Washington,  98666-0491. 
Such  Application  shall  include: 

(a)  The  identity,  address,  and 
telephone  number  of  the  AppUcant; 

(b)  A  statement  that  the  Applicant  is, 
or  will  be  upon  commencement  of 
service,  an  Eligible  Customer  under  this 
Tariff  pursuant  to  section  1.7; 

(c)  The  name,  title,  and  phone 
number  of  the  contact  person  for  the 
Applicant; 

(d)  The  proposed  dates  for  initiating 
and  terminating  the  Service  Agreement. 

The  Apphcation  shall  be  used  to 
prepare  an  'umbrella'  Service 
Agreement  as  discussed  in  section  8.1. 

5.2    Short-Term  Firm  Service 
Agreement 

To  initiate  short-term  firm  service,  the 
Apphcation  shall  include  in  addition  to 
the  above  information  the  following 
additional  information: 

(a)  The  identity  of  the  DeUvering 
Party  and  Receiving  Party; 


(b)  The  Point(s)  of  IntercormecUon 
and  the  Point(s)  of  Delivery; 

(c)  The  amount  of  power,  including 
peak  demand  and  total  amount  of 
enerey; 

(djThe  identity  of  the  Control  Area(s) 
in  which  the  resource  and  ultimate 
consumer  of  power  is/are  located. 

The  information  in  sections  5.1  and 
5.2  shall  be  used  to  prepare  a  "short- 
term  firm"  Service  Agreement  as 
discussed  in  section  8.1. 

6.  Electronic  Bulletin  Board 

Bormeville  shall  cooperate  with 
Customers  and  utilities  who  are 
members  of  the  WSCC  to  develop  an 
electronic  bulletin  board  that  is 
compatible  and  useful  to  all  WSCC 
members.  The  purpose  of  the  electronic 
buUetin  board  is  to  make  known  to 
users  the  available  transmission 
capacity  and  any  proposals  to  increase 
that  capacity. 

7.  Scheduling 

7.1    General  Conditions 

All  energy  to  be  transmitted  by 
Bormeville  on  a  nonfirm  basis 
hereimder  shall  be  scheduled  one 
working  day  prior  to  the  day  service  is 
to  commence,  but  changes  may  be  made 
up  to  the  hour  preceding  the  hour  of 
service  when  reasonably  practicable 
which  is  the  procedure  used  by 
Bormeville  in  scheduling  its  own  Energy 
Transmission  transactions.  All  power  to 
be  transmitted  by  Bonneville  on  a  short- 
term  firm  basis  hereunder  shall  be 
scheduled  in  advance  pursuant  to  the 
terms  of  the  Service  Agreement  and  will 
reflect  the  procedures  used  by 
Bonneville  in  scheduling  its  own 
transactions.  Bonneville  will  make 
schedule  changes  on  short  notice  if 
reasonably  practicable. 

7.2  Due  DiUgence 

Bormeville  and  the  Customer  shall 
exercise  due  diligence  and  reasonable 
care  and  foresight  in  arranging  for  and 
operating  their  respective  sources  of 
supply  and  other  facilities  so  that 
scheduled  amounts  of  energy  shall  be 
delivered  in  accordance  with  section 
7.1. 

7.3  Curtailment 

In  the  event  Bormeville  is  forced  to 
curtail  deliveries  of  Energy 
Transmission  Service,  Bonneville  shall 
notify  the  Receiving  Party.  Recipients  of 
nonfirm  Energy  Transmission  Service 
shall  be  curtailed  prior  to  other 
transmission  services  customers  and  on 
the  same  basis  as  Bormeville's  and 
Network  Integration  Service  Customers' 
economy  transactions,  except  where 
necessary  to  deliver  Bormeville's  and 
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Network  Integration  Customers' 
hydroelectric  power  subject  to  spill  or 
threatened  spill.  The  Receiving  Party 
shall  have  responsibiUty  for  curtailing 
unless  otherwise  provided  in  the 
Service  Agreement. 

8.  Service  Agreements 

8.1  Requirement  for  a  Signed  Service 
Agreement 

Bonneville  shall  provide  Energy 
Transmission  Service  under  this  Tariff 
only  to  Customers  that  have  signed  a 
Service  Agreement  with  Bonneville.  For 
nonfirm  service  hereunder,  Bonneville 
and  the  Customer  may  enter  into  an 
"umbrella"  Service  Agreement  that 
would  provide  the  Customer 
transmission  access  to  the  Bonneville 
system  to  the  extent  that  capacity  is 
available  on  Bonneville's  system, 
subject  to  the  scheduUng  provisions  set 
forth  in  section  7.  The  "umbrella" 
Service  Agreement  shall  contain,  among 
other  provisions,  the  term,  scheduling 
provisions  and  interruption  rights,  a 
statement  that  any  Points  of 
Interconnection  or  Points  of  Delivery  on 
Bonneville's  Energy  Transmission 
FaciUties  may  be  used  for  transmitting 
and  receiving  energy,  and  billing 
information,  including  the  rates  and 
charges  for  such  service.  For  short-term 
firm  service  hereunder.  Bonneville  and 
the  Customer  may  enter  into  a 
transaction  specific  "short-term  firm" 
Service  Agreement  that  would  provide 
the  Customer  transmission  access  to  the 
Energy  Transmission  Facilities  to  the 
extent  capacity  is  available  on 
Bonneville's  system.  Such  Service 
Agreement  shall  contain  the  same 
information  that  appears  in  the 
"umbrella"  Service  Agreement  except 
that  the  Point(s)  of  Interconnection  and 
the  Point(s)  of  Delivery  shall  be 
specified.  In  addition,  the  "short-term 
firm"  Service  Agreement  shall  include 
both  the  demand  and  total  amount  of 
energy  to  be  delivered. 

8.2  Obligations  on  Acceptance  of 
Service 

Acceptance  of  service  by  a  Customer 
pursuant  to  a  Service  Agreement  under 
this  Tariff  commits  the  Customer  and 
Bonneville  both  to  the  provisions  of  this 
Tariff  and  to  the  terms  of  the  individual 
Service  Agreement. 

9.  Billing 

Bonneville  shall  bill  in  accordance 
with  the  billing  information  in 
Appendix  A.  General  Rate  Schedule 
Provisions,  or  successor,  or  as  they  may 
from  time  to  time  be  revised. 


10.  Records 

10.1  Recordkeeping  ObUgations 

Bonneville  and  the  Customer  shall 
keep  such  records  as  may  be  needed  to 
afford  a  clear  history  of  all  transactions 
under  this  Tariff.  The  originals  of  all 
such  records  shall  be  retained  for  a 
minimum  of  2  years  plus  the  current 
year  (or  such  longer  period  as  may  be 
appropriate  and  copies  shall  be 
deUvered  to  the  other  party  on  request.) 

10.2  Customer's  Right  to  Examine 
Records 

The  Customer  shall  have  the  right, 
during  normal  business  hours,  to 
examine  the  accounting  and  other 
records  for  the  last  2  calendar  years 
relating  to  its  transactions  imder  this 
Tariff  and  shall  have  the  right  to  make 
such  audits  and  copies  of  records  as  it 
shall  deem  necessary  or  desirable.  Such 
examinations  shall  be  at  the  Customer's 
expense  and  may  be  conducted  no  more 
frequently  than  once  every  2  years. 

11.  Liability  and  Indemnification 

11.1  Western  Interconnected  Systems 
Agreement 

If  an  Applicant  is  a  party  to  the 
Western  Interconnected  Systems 
Agreement  Limiting  Liability,  such 
agreement  shall  continue  in  full  force 
and  effect  as  between  the  parties  to  the 
extent  that  such  provisions  may  apply 
to  the  transactions  contemplated  by  this 
Tariff.    . 

11.2  No  Western  Interconnected 
Systems  Agreement 

If  an  AppUcant  is  not  a  party  to  the 
Western  Interconnected  Systems 
Agreement  Limiting  Liability  and  there 
is  no  other  agreement  on  file  with  the 
Commission  governing  liability  and 
indemnification  between  Bonneville 
and  the  Customer,  then  in  such  event 
additional  provisions  for  protection  of 
electric  generation  facilities  or 
transmission  facilities  and  liability  and 
indemnification  may  be  required.  Such 
additional  provisions  shall  be  set  forth 
in  the  Applicant's  Service  Agreement. 

12.  Creditworthiness 

For  the  purpose  of  determining  the 
ability  of  the  Customer  to  meet  its 
obligations  related  to  service  hereunder. 
Bonneville  may  require  reasonable 
credit  review  procedures  which  may 
include,  but  shall  not  be  limited  to. 
verification  that  the  Customer  is  not 
operating  under  any  State  or  Federal 
bankruptcy  laws,  is  not  subject  to  the 
uncertainty  of  pending  liquidation  or 
regulatory  proceedings  in  State  or 
Federal  courts,  and  no  significant 
collection  lawsuits  or  judgments  are 


outstanding  virhich  would  seriously 
reflect  upon  the  Customer's  ability,  in 
Bonneville's  determination,  to  remain 
solvent.  In  addition,  Bonneville  may 
require  the  Customer  to  provide  and 
maintain  in  effect  during  the  term  of  the 
Service  Agreement,  an  unconditional 
and  irrevocable  letter  of  credit  as 
security  to  meet  its  responsibilities  and 
obligations  under  this  Tariff  or  an 
alternative  form  of  security  proposed  by 
the  Customer  and  acceptahle  to 
Bonneville  that  protects  Bonneville's 
Native  Load  Customers  against  the  risk 
of  nonpayment.  Any  disputes  over  the 
terms  of  such  security  arrangements 
shall  be  subject  to  the  provisions  of  the 
Tariff. 

13.  Procedures  to  Resolve  Transmission 
Complaints 

Any  complaint  arising  from  an 
Application  hereimder  may  be  resolved, 
at  the  Customer's  discretion,  by  either: 

(a)  A  volimtary  dispute  resolution 
process,  which  may  include  mediation 
or  arbitration  or  both,  pursuant  to  the 
terms  of  a  regional  transmission 
association  governing  agreement,  or 
such  other  dispute  resolution  rules  as 
may  be  agreed  to  by  Bonneville  and  the 
Customer;  or 

(b)  A  transmission  complaint  filed 
with  the  Commission. 

Issued  in  Portland,  Oregon,  on  February 
17,  1995. 
Jack  Robertson, 
Deputy  Chief  Executive  Officer. 
[PR  Doc.  95-5816  Filed  3-8-95;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL95-26-000  and  QF90-104- 
002] 

Richmond  Power  Enterprises,  L.P.; 
Notice  of  Extension  of  Comment  Date 

March  3, 1995. 

Take  notice  that  the  date  for  filing  of 
protests,  motions  to  intervene  or 
comments,  in  response  to  the  notice 
issued  February  16, 1995  (60  FR  10380, 
February  24,  1995)  has  been  extended  to 
May  25. 1995. 
Lois  D.  Cashell. 
Secretory. 

[FR  Doc.  95-5714  Filed  3-8-95;  8:45  am] 
WLLINO  CODE  6717-01-M 


[Docket  No.  CP95-1 19-000] 

Steuben  Gas  Storage  Co.;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Thomas 
Comers  Gas  Storage  Field  Project  and 
Request  for  Comments  on 
Environmental  issues 

March  3,  1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Thomas 
Comers  Gas  Storage  Field  Project.'  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  an  environmental 
impact  statement  is  necessary  and 
whether  or  not  to  approve  the  project. 

Summary  of  the  Proposed  Project 

Steuben  Gas  Storage  Company 
(Steuben)  requests  Commission 
authorization  to  convert  a  depleted 
natural  gas  production  field  to  storage 
use.  It  proposes  to  construct  and 
operate: 

•  13  injection/withdrawal  wells  (11 
new  wells  drilled  from  one  central 
location  and  two  converted  from 
existing  gas  production  wells); 

•  One  observation  well; 

•  0.6  mile  of  4-inch-diameter  well 
laterals; 

•  0.3  mile  of  12-inch-diameter  well 
laterals; 

•  A  3.284-horsepower  compressor 
station; 

•  6.48  miles  of  12-inch-diameter 
gathering  header  including  a  pipeline 
drip  and  storage  tank;  and 

•  Dehydration  facilities. 
Steuben  indicates  that  the  proposed 

storage  field,  when  fully  developed, 
would  have  a  working  gas  capacity  of 
5,300,000  thousand  cubic  feet  of  gas. 
Customers  interested  in  using  Steuben's 
proposed  storage  service  would  have  to 
arrange  for  their  own  transportation. 
Steuben's  existing  facilities  are 
interconnected  with  the  faciUties  of 
CNG  Transmission  Corporation  (CNG) 
in  the  town  of  Woodhull,  Steuben 
County,  New  York.  The  6.48  miles  of 
gathering  header  would  connect  the 
Thomas  Comers  Gas  Storage  Field  to 
Steuben's  existing  facilities. 

Steuben  states  3iat  the  storage  facility 
would  be  developed  in  the  nearly 
depleted  Thomas  Comers  gas 
production  reservoir.  It  lies  about  2.000 


feet  below  the  siu-face.  The  areal  extent 
of  the  reservoir  is  about  430  acres. 

The  location  of  the  project  facilities  is 
show  in  appendix  I.2 

Land  Requirements  for  Construction 

Steuben  proposes  to  use  a  nominal 
70-foot-wide  right-of-way  for 
constmction  of  the  6.48  miles  of  12- 
inch-diameter  pipeline.  Following 
construction,  a  50-foot-wide  easement 
would  be  permanently  maintained;  the 
remaining  20  feet  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

Additional  working  right-of-way 
width  would  be  needed  in  areas  of  steep 
side  slopes  and  in  agricultural  areas 
where  topsoil  would  be  segregated. 
Additional  working  space  would  also  be 
needed  adjacent  to  road  and  stream 
crossings.  About  60  acres  would  be 
required  for  constmction  of  the  12-inch 
diameter  gathering  header. 

A  total  of  37  acres  would  be  needed 
for  constmction  of  the  Thomas  Comers 
Storage  Field.  All  new  injection/ 
v«thdrawal  wells  would  be 
directionally  drilled  from  one  central 
pad  area  covering  approximately  31 
acres.  The  wells  would  be  drilled  at 
150-foot  centers  around  the  perimeter  of 
the  pad  area.  All  of  the  4-  and  12-inch 
diameter  well  laterals  would  be 
constmcted  within  the  central  well  pad 
area. 

An  additional  6-acre  work  space 
would  be  required  adjacent  to  the  pad 
area  for  drilling,  completion, 
maintenance  operations,  and  equipment 
staging.  After  constmction  is  complete, 
this  area  would  be  used  for  the 
dehydration  facilities. 

The  proposed  compressor  station 
would  be  located  on  Steuben's  existing 
Adrian  Compressor  Station  site. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concems  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 


'  Steuben  Gas  Slorage  Company's  application  was 
filed  with  the  Commission  under  section  7  of  the 
Natural  Gas  Act  and  Parts  157  and  284  of  the 
Commission's  regulations. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  Room  3104,  941 
North  Capitol  Street.  N.E..  Washington.  D.C  20426. 
or  call  (202)  20a-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA.  State  and 
local  government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concem. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Land  use. 

•  Cultural  resources. 

•  Hazardous  waste. 

•  Air  quality  and  noise. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
pubhshed  and  mailed  to  Federal,  state, 
and  local  agencies,  pubUc  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Steuben.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  proposed  project  would  cross 
three  perennial  streams:  Mud  Hollow 
Brook,  the  Canisteo  River,  and  an 
unnamed  tributary  of  the  Canisteo 
River. 

•  About  32  acres  of  upland  forest 
would  be  disturbed. 

•  A  new  3,284-horsepower 
compressor  station  would  be 
constmcted  adjacent  to  Steuben's 
existing  Adrian  Compressor  Station 
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which  may  increase  existing  sound 
levels. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project, 
you  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP95-119- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Howard  J.  Wheeler,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  N.E.,  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  April  10, 1995. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Wheeler  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  Umitation 
should  be  waived.  Enviroimiental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 


Howard  Wheeler.  EA  Project  Manager, 

at  (202)  208-2299. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-5712  Filed  3-8-95;  8:45  am) 

BiLLMG  CODE  6717-01-11 


pocket  No.  RP95-1 82-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Marcii  3, 1995. 

Take  notice  that  on  February  28, 1995. 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  revised  tariff  sheets, 
proposed  to  be  effective  April  1,  1995: 

Original  Sheet  No.  75A 
Original  Sheet  No.  75B 
Original  Sheet  No.  75C 
Original  Sheet  No.  75D 
Original  Sheet  No.  75E 
Original  Sheet  No.  75F 
Second  Revised  Sheet  No.  155 
Second  Revised  Sheet  No.  156 
Second  Revised  Sheet  No.  159 
Second  Revised  Sheet  No.  160 
Original  Sheet  No.  160A 
Third  Revised  Sheet  No.  161 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  streamline 
ANR's  capacity  release  program. 
Specifically,  ANR  proposes  (a)  to  reduce 
the  time  for  submitting  and  posting  bids 
and  for  making  awards  for  released 
capacity;  (b)  to  change  the  time  for 
closing  the  bidding  period  to 
accommodate  tetter  ANR's  nomination 
process;  (c)  to  allow  one  service 
agreement  to  cover  multiple  release 
transactions;  (d)  to  provide  shippers  the 
maximum  feasible  time  to  execute  an 
agreement  once  capacity  has  been 
awarded;  (e)  to  make  conforming  tariff 
changes;  and  (f)  to  treat  releases  that  do 
not  exceed  thirty-one  days  or  one 
calendar  month  as  short-term  releases. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-5715  Filed  3-8-95;  8:45  am] 

BILUNQ  CODE  •717-01-M 


[Docket  No.  RP95-1 81  -000] 

ANR  Pipeline  Co.  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  3,  1995. 

Take  notice  that,  on  February  28, 
1995,  ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1,  the  following  revised  tariff  sheets, 
proposed  to  be  effective  March  1, 1995: 

Ninth  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  185 

ANR  States  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
a  true-up  of  its  recovery  of  Above- 
Market  Dakota  Costs,  as  requirement  by 
its  ciurently  effectively  tariff 
mechanism.  ANR  advises  that  the  filing 
proposes  a  negative  reservation 
surcharge  adjustment  of  $(0,021)  to  its 
currently  effective,  firm  service  Rate 
Schedules.  ANR  further  advises  that  it 
is  seeking  to  modify  the  currently 
effective  mechanism,  to  provide  for  a 
more  effective  methodology  for  the 
implementation  of  the  true-up 
mechanism  in  future  filings,  and  to 
clarify  its  intent  to  include  in  the  true- 
up  calculation  the  10%  of  Above-Market 
Dakota  Costs  that  are  not  allocated  to 
firm  services. 

ANR  states  that  all  of  its  Second 
Revised  Volume  No.  1  customers  and 
interested  State  Commissions  have  been 
mailed  a  copy  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  10. 1995.  Protests  vkdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  95-5716  Filed  3-8-95;  8:45  am] 

BILUNQ  CODE  6717-01-M 
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[Docket  No.  RP9S-1 80-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  February  28. 1995, 
ANR  Pipehne  Company  (ANR). 
tendered  for  filing  as  part  of  its  Second 
Revised  Volume  No.  1  FERC  Gas  Tariff, 
the  following  tariff  sheets,  with  an 
effective  date  of  March  1, 1995: 

Sixth  Revised  Sheet  No.  8 
Eighth  Revised  Sheet  No.  9 
Eighth  Revised  Sheet  No.  13 
Eighth  Revised  Sheet  No.  16 
Eighth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recovery  mechanism  of  its 
tariff  to  implement  recovery  of  $10.4 
million  of  costs  that  are  associated  with 
its  obligations  to  Dakota  Gasification 
Company  (Dakota).  ANR  Proposes  a 
reservation  fee  surcharge  applicable  to 
its  Part  284  firm  transportation 
customers  to  collect  ninety  percent 
(90%)  of  the  Dakota  costs  and  an 
adjustment  to  the  maximum  base  tariff 
rates  of  Rate  Schedule  ITS  and  overrun 
rates  applicable  to  Rate  Schedule  FTS- 
2  so  as  to  recover  the  remaining  ten 
percent  (10%).  ANR  has  requested  that 
the  Commission  accept  the  tendered 
sheets  to  become  effective  March  1, 
1995. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  appUcation  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-5717  Filed  3-8-95;  8:45  am] 

BILUNQ  CODE  e717-01-M 


[Docket  No.  ER94-1 297-000] 

Black  Creek  Hydro,  Inc.;  Notice  of 
Filing 

March  3, 1995. 

Take  notice  that  on  February  15. 1995, 
Black  Creek  Hydro,  Inc.  tendered  for 
filing  a  Certificate  of  Concurrence  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  17. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-5718  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6717-01.«l 


[Docket  No.  TM95-3-22-000] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  3,  1995. 

Take  notice  that  on  February  28,  1995, 
CNG  Transmission  Corporation  (CNG), 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Commission's 
Regulations,  filed  the  tariff  sheets  listed 
below,  for  inclusion  in  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff: 

Fourth  Revised  Sheet  No.  31 
Seventh  Revised  Sheet  No.  32 
Seventh  Revised  Sheet  No.  33 
Fourth  Revised  Sheet  No.  34 
Fifth  Revised  Sheet  No.  35 
Fifth  Revised  Sheet  No.  36 

CNG  requests  that  these  tariff  sheets 
be  made  effective  on  April  1,  1995.  CNG 
states  that  the  purpose  of  this  filing  is 
to  revise  CNG's  rates  to  reflect  its  semi- 
annual TCRA  rate  adjustment.  CNG 
submits  this  fiUng  in  compHance  with 


Section  15.1  of  the  General  Terms  and 
Conditions  of  CNG's  FERC  Gas  Tariff. 
This  filing  reduces  the  transportation 
costs  from  CNG's  November  14,  1994, 
filing  in  Docket  No.  TM95-2-22.  by  $3.8 
million.  As  more  fully  detailed  in  the 
attached  workpapers,  this  decrease  is 
mainly  because  of  a  reduction  in  rates 
by  Tennessee  Gas  Pipeline  Company. 

CNG  further  states  that  copies  of  the 
fifing  were  served  upon  affected 
customers  and  interested  state 
commissions,  reflected  on  the  service 
fist  attached  to  its  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moUon 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C,  20426,  in  accordance  with 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5719  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  e717-01-M 


Pocket  Nos.  TM95-3-32-000  and  TM94-4- 
32-002] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Tariff  Filing 

March  3,  1995. 

Take  notice  that  on  February  28,  1995, 
Colorado  Interstate  Gas  Company  (GIG), 
filed  Eleventh  Revised  Sheet  No.  11  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  reflecting  a  decrease  in 
the  quarterly  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  from  0.46%  to 
(1.08%)  to  be  effective  April  1, 1995. 

Take  further  notice  that  CIG's 
February  28, 1995  filing  included  Third 
Revised  Sheet  No.  230  in  comphance 
with  the  February  15,  1995  Order  on 
Docket  No.  TM94-4-32-O00,  et  a]  (70 
FERC  1 61,183).  to  provide  for  the  use 
of  the  three-year  average  to  compute 
storage  fuel  usage  retention  and  the 
most  recent  twelve  months  data  to 
compute  the  transportation  fuel  usage 
retention,  effective  April  1.  1995. 

GIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
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customers  and  public  bodies,  and  that 
the  filing  is  available  for  pubUc 
inspection  at  ClG's  offices  in  Colorado 
Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
vdth§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  95-5720  Filed  3-8-95;  8:45  am] 
aiLUNQ  COOE  (717-01-11 

[Docket  No.  RP95-196-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  proposed 
changes  to  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Tenth  Revised  Sheet  No.  25 
Tenth  Revised  Sheet  No.  26 
Tenth  Revised  Sheet  No.  27 
Eleventh  Revised  Sheet  No.  28 
Sixth  Revised  Sheet  No.  29 
Sixth  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  395 
First  Revised  Sheet  No.  452 
First  Revised  Sheet  No.  453 

The  proposed  tariff  sheets  bear  an 
issue  date  of  March  1, 1995  and  a 
proposed  effective  date  of  April  1, 1995. 

Columbia  states  that  this  filing 
comprises  Columbia's  annual  filing 
pursuant  to  Section  36,  Tiansportation 
Costs  Rate  Adjustment  (TCRA),  of  the 
General  Terms  and  Conditions  (GTC)  of 
Columbia's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  The  first  six  of 
the  above  referenced  tariff  sheets  reflect 
changes  to  Columbia's  TCRA  rates  as  a 
result  of  this  filing.  First  Revised  Sheet 
No.  395  is  a  modification  of  GTC 
Section  20,  discounting,  in  Columbia's 
FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1,  to  reflect  Columbia's 
implementation  of  the  Commission's 
change  in  policy  in  Natural  Gas 
Pipeline  Company  of  America,  69  FERC 
61,029  (1994).  First  Revised  Sheet  Nos. 
452  and  453  reflect  revisions  to  the 
TCRA  provision  to  also  take  into 
account  Natural,  and  provide  for  its 
administration  by  separating  the  TCRA 
Adjustment  into  two  portions:  a  Current 
Operational  TCRA  Rate  and  a  Current 
Stranded  TCRA  Rate.  These  two 
components  will  continue  to  be 
calculated  in  the  same  manner  as  the 
TCRA  Adjustment  has  been.  Columbia 
is  requesting  a  waiver  to  include  certain 
refunds  received  in  1995  within  the^ 
deferral  period  addressed  in  this  annual 
filing. 

Colimibia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E., 
Washingtonm,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procediu-e.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10, 
1995.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filings 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-5721  Filed  3-8-95;  8:45  ami 

BILUNO  COOE  8717-01-M 


[Docket  No.  RP95-1 94-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
be  effective  April  1, 1995: 

First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  405 

Columbia  states  that  the  instant  filing 
represents  Colimibia's  annual  filing 
pursuant  to  Section  35,  Transportation 
Retainage  Adjustment  (TRA),  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1.  Coltmibia  states  that  its 
transportation  retainage  percentage  or 
factor  consists  of  a  current  and  an 
unrecovered  component  for  company- 
use,  lost,  and  unaccounted  for 
quantities.  In  this  fiUng,  Columbia  is  not 
adjusting  the  current  component  of  the 
transportjation  retainage  factor.  The 
unrecovered  component  is  being 
adjusted  to  account  for  an  imder 
recovery  of  these  quantities  during  the 
deferral  period. 

Furthermore,  Columbia  is  requesting  a 
waiver  to  permit  using  a  14-month 
deferral  period  in  calculating  the 
imrecovered  component.  First  Revised 
Sheet  No.  44  sets  forth  the 
transportation  retainage  factors  as  a 
result  of  this  fiUng.  First  Revised  Sheet 
No.  405  is  being  filed  to  correct  a 
typographical  error  in  GTC  Section 
25.3(d),  Gas  Quality,  to  correctly  refer  to 
Sheet  No.  44. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  10, 1995.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v«ll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-5722  Filed  3-8-95:  8:45  am] 

BILUNG  CODE  «717-01-M 


[Docket  No.  RP95-1 95-000] 

Columbia  Gulf  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
April  1,1995: 

Fifth  Revised  Sheet  No.  018 
Fifth  Revised  Sheet  No.  019 


Columbia  Gas  states  that  the  instant 
filing  represents  Columbia  Gulfs  annua 
filing  pursuant  to  Section  33, 
Transportation  Retainage  Adjustment 
(TRA),  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 
Columbia  Gulf  states  that  it  currently 
-    has  retainage  factors  for  each  of  its  three 
zones.  Each  factor  consists  of  a  current 
and  an  unrecovered  component  for 
company-use,  lost,  and  unaccounted  for 
quantities.  In  this  filing.  Columbia  Gulf 
is  adjusting  the  current  component  of 
each  retainage  factor  to  reflect  a  change 
in  the  estimate  for  company-use,  lost 
and  unaccoimted  for  quantities.  The 
uncovered  component  for  each  of  the 
retainage  factors  is  also  being  adjusted 
in  this  filing  to  account  for  an  over 
recovery  of  these  quanties  during  the 
deferral  period. 

Furthermore,  Columbia  Gulf  is 
requesting  a  waiver  to  permit  using  a 
14-month  deferral  period  in  calculating 
the  unrecovered  component. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  10,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5723  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  t717-01.M 
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Washington  County,  Virginia  and 
Morgan  County.  Tennessee. 

Parties  to  the  proceeding  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information,  call  John  Wisniewski.  (202) 
208-1073. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-5713  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6718-01-M 


[Docket  No.  CP95-1 18-000] 

East  Tennessee  Natural  Gas  Co.; 
Notice  of  Site  Visit 

March  3,  1995. 

On  March  9  and  10, 1995,  the  OPR 
staff,  accompanied  by  representatives  of 
East  Tennessee  Natural  Gas  Company 
(East  Termessee),  will  inspect  the 
proposed  location  of  East  Tennessee's 
Roanoke  Expansion  Project.  The 
proposed  facilities  would  be  in 


[Docket  No.  TM95-4-34-000] 

Florida  Gas  Transmission  Co.,  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Florida  Gas  Transmission  Company 
(FGT),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  April  1,  1995, 
the  following  tariff  sheets: 

2nd  Revised  Eighth  Revised  Sheet  No.  8A 
Second  Revised  Sheet  No.  8A.01 
1st  Revised  Original  Sheet  No.  8A.02 
1st  Revised  Seventh  Revised  Sheet  No.  8B 
1st  Revised  Original  Sheet  No.  8B.01 

FGT  states  that  the  instant  filing  is 
submitted  in  conformance  with  the 
requirements  of  Section  27  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
which  provides  that  FGT  will  file  a  Fuel 
Reimbursement  Charge  Adjustment  to 
be  effective  each  April  1  and  October  1, 
as  applicable. 

Section  27A  of  FGT's  tariff  provides 
for  the  submission  of  workpapers 
supporting  any  revisions  to  the  Fuel 
Reimbursement  Charge  Percentage  at 
least  thirty  days  prior  to  the  proposed 
effective  date  of  the  adjustment.  Further, 
Section  27C  states  that  the  Current  Fuel 
Reimbursement  Charge  Percentage  will 
be  the  quotient  resulting  from  fuel  used 
and  lost  and  unaccounted  for  gas 
divided  by  volumes  delivered  during 
the  six-month  period  commencing  one 
year  prior  to  the  effective  date  of  the 
Fuel  Reimbursement  Charge 
Adjustment. 

The  ratio  of  fuel  usage  and 
unaccounted  for  volumes  to  deliveries 
for  the  period  April  1,  1994  through 
September  30,  1994,  determined  in 
accordance  with  Section  27  and 
reflected  on  the  attached  workpaper  is 
2.89%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington, 
D.C.  20426  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  March  10,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5724  Filed  3-8-95;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-18S-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

March  3,  1995.. 

Take  notice  that  on  March  1. 1995, 
NorAm  Gas  Transmission  Company 
(NGT).  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
April  1, 1995: 

First  Revised  Sheet  No.  13 

NGT  states  that  the  revised  tariff  sheet 
is  filed  in  compliance  with  the 
Stipulation  and  Agreement  (Stipulation) 
approved  by  Commission  order  in 
Docket  No.  RP91-49-000  on  March  31, 
1992.  58  FERC  1  61,359  (1992). 

Pursuant  to  the  Stipulation.  NGT  is 
making  its  third  annual  filing,  proposing 
to  continue  to  hold  its  CSC  rate  at  $0.03. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  95-5725  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6717-01-M 
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(Dodut  Na  RP95-184-0001 

North  Penn  Qas  Co.;  Notic*  of 
Proposed  Changes  In  FERC  Qas  Tariff 

March  3. 1995 

Take  notice  that  on  March  1. 1995, 
North  Penn  Gas  Company  (North  Penn). 
tendered  for  fiUng  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Sixteenth  Revised  Sheet  No.  3 A, 
with  a  proposed  effective  date  of  April 

1. 1995. 

North  Penn  states  that  the  purpose  of 
the  filing  is  to  terminate  NorUi  Fenn's 
qnniial  take-or-pay  surcharge. 

North  Penn  respectfully  requests 
waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  reqxiired  to 
permit  this  filing  to  become  effective 
April  1. 1995,  as  proposed. 

North  Penn  states  that  copies  of  the 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
affiected  customers  and  State 
Commissions  shown  on  the  service  Ust 
attached  to  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaaheO, 
Secretary. 

[PR  Doc.  95-5730  Filed  3-8-95;  8:45  am] 
BUJNQ  COM  tn7-«1-M 


UMI 


[Doctot  No.  RP9fr-1 78-000] 

Nonhsm  Natural  Gas  Co.;  Notice  of 
Propo«ed  Changes  In  FERC  Gas  Tariff 

March  3. 1995. 

Take  notice  that  on  February  28, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Accoimt  No.  858-R.A. 
surcharges,  both  of  which  are  designed 
to  recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 


pipelines.  Therefore,  Northern  has  filed 
Sixteenth  Revised  Sheet  Nos.  50  and  51 
to  revised  these  surcharges  effective 
April  1, 1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Loia  D.  Cuhell, 
Secretary. 

|FR  Doc.  95-5726  Filed  3-8-95;  8:45  am) 
MLUNQ  COM  fn7-ei-M 


[Dociwt  No.  RP95-179-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  February  28, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliune  No.  1. 

Northern  states  that  the  filing  revises 
the  ciirrent  GSR  surcharge  which  is 
designed  to  recover  Northern's  gas 
supply  reahgnment  costs.  Therefore, 
Northern  has  filed  Seventeenth  Revised 
Sheet  Nos.  50  and  51  to  revise  the  GSR 
surcharge,  effective  April  1, 1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C,  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995.  All 
protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken  in  this 


proceeding,  but  will  not  serve  to  make 

protestant  a  party  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-5727  Filed  3-8-95;  8:45  am] 

BtLUNQ  COW  SnT-OI-M 

[Docket  No.  RP95-1 85-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Qas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Voliune  No.  1,  the  revised  tariff  sheets 
set  forth  in  Appendix  A  to  the  filing 
(Revised  Tariff  Sheets)  to  effectuate 
changes  in  the  rates  and  terms 
apphcable  to  Northern's  jiuisdictional 
service.  The  overall  cost  of  service  has 
increased  approximately  $31  miUion 
over  the  costs  underlying  Northern's 
current  rates. 

Northern  also  is  submitting  several 
proposals  to  enhance  service  flexibility 
and  operational  and  economic 
efficiency  on  the  Northern  system.  The 
changes  reflected  in  the  Revised  Tariff  > 
Sheets  to  be  effective  April  1, 1995  are 
required  to  effectuate  the  rate  increase 
and  to  make  certain  changes  to 
Northern's  Order  No.  636  tariff,  which 
was  implemented  by  Northern  on 
November  1, 1993,  based  on  Northern's 
operating  experience  since  that  time. 
The  Pro  Forma  Tariff  Sheets  reflect 
further  changes  to  become  effective 
prospectively  from  the  effective  date  of 
a  settlement  or  a  Commission  order  on 
the  merits  in  this  proceeding.  Northern 
reserves  the  right  to  supplement  this 
Section  4  case  with  alternative  pricing 
proposals  pending  the  outcome  of  the 
Commission's  Rulemaking  proceeding 
in  Docket  No.  RM95-6-000. 

Northern  proposes  an  effective  date  of 
April  1, 1995,  for  the  Revised  Tariff 
Sheets  except  for  changes  to  Northern's 
deferred  deUvery  (storage)  services, 
which  Northern  requests  be  effective 
June  1, 1995,  the  beginning  of  the  cycle 
period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 


All  such  motions  or  protest  should  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Conmiission  but  will  not  serve  to  make 
protestors  a  party  to  the  proceeding. 
Copies  of  Northern's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Pubhc 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  95-5728  Filed  3-8-95;  8:45  am] 
BILLING  CODE  6717-01-M 
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[Docket  No.  RP9S-187-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  fiUng  as  part 
of  its  FERC  Gas  Tariff  the  following 
tariff  sheets  vdth  a  proposed  effective 
date  of  April  1,1995: 

Third  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  231 
Original  Sheet  No.  231-A 
Alternate  Fourth  Revised  Sheet  No.  14 
Alternate  Third  Revised  Sheet  No.  231 
Alternate  Original  Sheet  No.  231-A 

Original  Volume  No.  2 

Fourteenth  Revised  Sheet  No.  2.1 
Alternate  Fourteenth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  change  fuel  use 
requirements  factors  (Factors)  for  Rate 
Schedules  TF-1,  TF-2,  TI-1,  T-1 
contained  in  Third  Revised  Volume  No. 
1  and  for  transportation  service  rate 
schedules  contained  in  Original  Volimie 
No.  2  of  Northwest's  FERC  Gas  Tariff. 
Factors  are  determined  each  year  to 
become  effective  April  1  pursuant  to 
Section  14.12  of  the  General  Terms  and 
Conditions  contained  in  Northwest's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  and  piusuant  to  Section  5  of 
Sheet  No.  2.1  in  Northwest's  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

Northwest  states  that  it  concurrently 
submitted  another  filing  on  March  1, 
1995  with  tariff  sheets  proposing  new 
Factors  to  become  effective  April  1, 
1995  for  Northwest's  transportation  and 
storage  rate  schedules.  Northwest  states 
that  the  preferred  and  alternate 
proposals  in  the  instant  filing  revise  the 
methodology  for  calculating  the  Factors. 

Under  the  preferred  methodology. 
Northwest  states  that  it  would  eUminate 
its  past  unrecovered  volumetric 
investment  in  lost  and  unaccounted-for 
gas  through  a  one-time  catch-up 
adjustment  to  be  amortized  over  a  three- 


year  period.  Northwest  would  also 
propose  to  remain  current  prospectively 
in  recovering  such  gas  by  projecting  lost 
and  imaccounted-for  gas  expected  for 
each  year  the  tariff  provisions  will  be  in 
effect,  as  compared  to  the  ciurent 
method  of  recovering  such  gas  after  the 
fact  on  a  lag  basis.  Northwest  states  that 
the  projection  methodology  would  serve 
to  improve  the  accuracy  of  the  Factors, 
and  customers  would  be  protected  from 
the  consequences  of  any  errors  in  the 
projections  by  the  proposed  true-up 
procediu^.  An  alternative  to  the 
preferred  methodology,  which 
establishes  carrying  charges  to  be 
computed  on  a  volumetric  basis  and 
calculated  on  Northwest's  investment  in 
gas  purchases  to  fund  lost  and 
unaccounted-for  gas,  is  also  proposed  by 
Northwest. 

Northwest  states  that  a  copy  of  this 
fifing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
relevant  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  10. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-5729  Filed  3-8-95:  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 76-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  3,  1995. 

Take  notice  on  February  28, 1995,  that 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  Usted  on  Appendix 
A  to  the  filing.  The  proposed  effective 
date  of  these  revised  tariff  sheets  is 
April  1, 1995. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  eliminate  ft-om 


Panhandle's  rates  the  take-or-pay 
settlement  and  contract  reformation 
volumetric  surcharges  and  the 
associated  provisions  of  Section  18.4  of 
the  General  Terms  and  Condition?  of 
Panhandle's  tariff  which  were  the 
subject  of  Panhandle's  filing  in  Docket 
No.  RP92-1 18-000.  The  volumetric 
surcharge  was  established  in  Article  VI, 
Sections  1(a)  and  2(a)  of  Panhandle's 
Stipulation  and  Agreement  (Settlement) 
dated  July  15,  1992,  for  a  36-month 
period  commencing  April  1,  1992  and 
terminating  on  March  31,  1995.  and 
approved  by  the  Commission  on  August 
28,  1992.  With  the  expiraUon  of  the 
approved  three  year  recovery  period  on 
March  31, 1995.  Panhandle  now  is 
proposing  to  remove  the  agreed  upon 
0.31c  from  the  current  1.50c  TOP 
Volumetric  Surcharge,  thus  reducing  the 
surcharge  to  1.19c.  In  addition. 
Panhandle  is  proposing  to  cancel 
Section  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Panhandle  states  that  copies  of  this 
fifing  are  being  served  on  all  customers 
subject  to  the  tariff  sheets,  apphcable 
state  regulatory  agencies,  and  parties  to 
the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5731  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6717-01-M 

Pocket  No.  RP95-1 77-000] 

Southern  Natural  Gas  Co.;  Notice  of 
GSR  Cost  Recovery  Filing 

March  3,  1995. 

Take  notice  that  on  February  28,  1995, 
Southern  Natural  Gas  Company 
(Southern),  set  forth  its  revised  demand 
surcharges  and  revised  interruptible 
rates  that  will  be  charged  in  connection 
with  its  recovery  of  GSR  costs 
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associated  with  the  payment  of  price 
differential  costs  under  realigned  gas 
supply  contracts  or  contract  buyout 
costs  associated  with  continuing 
realignment  efforts  during  the  period 
November  1, 1994  through  January  31, 
1995.  These  GSR  costs  have  arisen  as  a 
direct  result  of  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Order  No.  636. 
Southern  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1.  with  the 
proposed  effective  date  of  April  1, 1995. 

Sixteenth  Revised  Sheet  No.  15 
Sixteenth  Revised  Sheet  No.  17 
Sixteenth  Revised  Sheet  No.  18 
First  Alternate  Sixteenth  Revised  Sheet  No. 

15 
First  Alternate  Sixteenth  Revised  Sheet  No. 

17 
Thirteenth  Revised  Sheet  No.  29 
Thirteenth  Revised  Sheet  No.  30 
Thirteenth  Revised  Sheet  No.  31 

Southern  submits  alternate  sheets  to 
comply  with  the  Commission's 
November  30,  1994  Order  requiring 
Southern  to  recover  its  Account  No.  858 
costs  and  Southern  Energy  LNG  costs 
through  the  same  type  of  quarterly 
mechanism  as  the  one  currently  in  place 
for  the  recovery  of  Southern's  gas 
supply  realignment  costs.  Southern 
notes  that  the  instant  filing  is  made 
without  prejudice  to  Southern's  request 
for  rehearing  of  the  November  30, 1994 
Order. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  10,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 
|FR  Doc.  95-5732  Filed  3-8-95;  8:45  am) 

BILUNG  CODE  8717-41-M 


[Docket  No.  CP95-221-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

March  3.  1995. 

Take  notice  that  on  February  23,  1995, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563, Tiled  in  Docket 
No.  CP95-22 1-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  delivery  point, 
including  measurement  and 
appurtenant  facilities  for  service  to 
South  Carolina  Pipeline  Corporation 
(SCPC),  in  Jasper  County,  South 
Carolina,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  SCPC,  in  turn, 
would  provide  natural  gas  service  to 
South  Carolina  Electric  and  Gas 
Company  for  service  to  a  new 
residential  retirement  community 
known  as  Sun  City  Hilton  Head.  The 
estimated  cost  of  construction,  it  is  said, 
is  approximately  $178,400  and  the 
Maximum  Daily  Delivery  Quantity 
would  be  1 ,032  Mcf  per  day. 

Southern  states  further  that  the 
installation  of  the  proposed  facilities 
would  have  no  adverse  effect  on  its 
ability  to  provide  its  firm  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  tHe  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5733  Filed  3-8-95;  8:45  ami 

BILLING  CODE  C717-01-M 


[Docket  No.  RP95-1 97-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  certain  tariff  sheets  to  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff. 
The  proposed  changes  would  generate 
additional  jurisdictional  revenues  of 
approximately  $132  million  annually 
based  upon  the  12  month  period  ended 
November  30,  1994,  as  adjusted.  The 
proposed  effective  date  of  the  filing  is 
April  1, 1995. 

Transco  states  that  the  principal 
causes  of  the  rate  increase  are  (1)  an 
increase  in  rate  base  resulting  from 
additional  plant  and  higher  working 
capital  requirements  and  a  reduction  in 
Accumulated  Deferred  Income  Taxes; 
(2)  an  increase  in  operation  and 
maintenance  expenses;  and  (3)  an 
increase  in  Transco's  cost  of  capital 
resulting  from  an  increase  in  the  equity 
component  of  the  capital  structure  used 
(this  filing  is  based  on  the  Transco 
pipeline  capital  structure)  and  in  the 
cost  of  equity  from  the  pre-filed  rate  of 
14.45  percent  to  the  proposed  rate  of 
return  on  equity  of  15.25  percent. 

Transco  states  that  since  its  last  rate 
case  filing  the  Commission  approved,  in 
a  series  of  orders  in  Transco's 
restructuring  proceeding  under  Order 
No.  636  in  Docket  Nos.  RS92-86  and 
RP92-137,  the  basic  rate  design  and  cost 
allocation  methods  which  are  reflected 
in  this  filing.  Specifically,  the  instant 
filing  reflects,  among  other  things, 
continuation  of  the  following 
Commission-approved  methods:  (1) 
straight  fixed-variable  (SFV)  rate  design 
for  Transco's  firm  transportation  rates; 
(2)  the  unbundling  of  system  storage 
pursuant  to  order  No.  636  reflected  in 
Transco  Rate  Schedule  ESS  contract 
storage  service;  (3)  the  roll-in  of 
Transco's  Mobile  Bay  facilities;  (4) 
separately-stated  gathering  charges;  (5)  a 
tracking  mechanism  to  recover  costs 
incurred  by  Transco  on  CNG 
Transmission  Corporation  in  rendering 
Transco's  Rate  Schedule  GSS  service; 
and  (6)  a  tracking  mechanism  to  recover 
stranded  Account  No.  858  costs 
incurred  by  Transco  under 
arrangements  with  upstream  pipelines. 

Transco  states  that  the  instant  filing 
Slso  reflects  the  continuation  of  other 
rate  design  and  cost  allocation 
methodologies  which  are  being  litigated 
in  Transco  Docket  Nos.  RP92-137,  et  al. 


These  methodologies  are  (1)  Transco's 
IT-feeder  rate  design;  (2)  a  systemwide 
cost  of  service;  (3)  interruptible 
transportation  (IT)  rates  designed  on  a 
100  percent  load  factor  basis;  (4) 
Transco's  so-called  volumetric  costs 
being  recovered  on  the  basis  of  the  same 
charge  being  applied  to  each  dekatherm 
of  throughput  (rather  than  on  a  distance- 
sensitive  basis);  and  (5)  a  single 
separately-stated  gathering  charge 
appUcable  to  all  non-Tilden  gathering 
facilities  and  a  different  gathering 
charge  applicable  to  sue  of  the  Tilden 
facilities. 

Transco  states  that  changes  reflected 
in  the  instant  filing  compared  to  the  pre- 
filed  methods  in  place  on  the  Transco 
system  are  principally:  (1)  elimination 
of  the  Non-Gas  Demand  Charge  under 
Rate  Schedule  FS;  (2) 
refunctionalization  of  certain  jointly 
owned  transmission  facilities  to  the 
gathering  function  pursuant  to 
Commission  orders  issued  since 
Transco's  last  rate  case  filing;  (3) 
elimination  of  the  IT  revenue  crediting 
mechanism  based  upon  Transco's 
allocation  of  almost  $87  million  to 
interruptible  transportation  and 
gathering  services  which  reflects  the 
trend  of  Transco's  operating  experience 
under  Order  No.  636;  (4)  elimination  of 
a  reverse  South  Georgia  adjustment  due 
to  the  fact  that  as  of  September  1995 
Transco  will  have  flowed  back  to 
ratepayers  the  entirety  of  its  formerly- 
overfunded  deferred  taxes;  (5) 
elimination  of  revenue  credits  to  cost  of 
service  for  the  transportation  of 
liquefiables  (because  such  transactions 
are  herein  reflected  as  part  of  the 
projection  of  IT  throughput);  (6)  reduced 
FASB  No.  106  expense  resulting,  in 
part,  from  flowback  of  a  regulatory 
liability  created  during  the  Docket  No. 
RP92-137  rate  period;  and  (7) 
miscellaneous  tariff  revisions  as 
described  in  the  Statement  of  Nature, 
Reasons,  and  Basis. 

Finally,  the  instant  filing  proposes  on 
a  prospective  only  basis  the  following 
changes  to  the  pre-filed  methods:  (1)  a 
new  Rate  Schedule  ICTS  (Interconnect 
Transfer  Service)  that  provides  short- 
haul  transfer  service  between  pipeline 
interconnects  or  third-party  facilities 
connected  to  TGPL;  (2)  a  new  Rate 
Schedule  GMS  (Gas  Management 
Service)  that  provides  for  the  borrowing 
or  parking  of  gas  at  designated  pooling 
points;  and  (3)  elimination  of  the  "at- 
risk"  certificate  condition  governing 
Transco's  Mobile  Bay  facilities.  These 
changes  are  proposed  to  be  effective 
prospectively  only  after  Commission 
approval. 

Transco  also  has  included  in 
Statement  Q  a  pro  forma  tariff  sheet 
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reflecting  market-based  IT  rates  for  non- 
IT-feeder  transactions.  If  the 
Commission,  in  response  to 
interventions  in  this  docket,  sets  the 
issue  of  Transco's  IT  rate  design  for 
hearing  in  this  docket,  the  pro  forma 
tariff  sheet  gives  notice  of  Transco's 
position  on  IT  rate  design,  i.e..  that  rates 
for  non-IT-feeder  IT  service  should  be 
marked-based. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  'Transco's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-5734  Filed  3-8-95;  8:45  am) 
BILUNG  CODE  6717-41-M 

Pocket  No.  RPg3-34-008] 

Transwestem  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  3,  1995. 

Take  notice  that  on  February  28,  1995, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  v«th  a  proposed  effective 
date  of  April  1, 1995: 

lllth  Revised  Sheet  No.  5 
7th  Revised  Sheet  No.  5A.05 

On  November  23,  1993,  Transwestem 
filed  a  Stipulation  and  Agreement 
(Settlement)  to  resolve  all  issues  in 
Docket  No.  RP93-34-000.  On  March  30, 
1994,  the  Commission  issued  an  order 
approving  the  beforementioned 
Settlement.  The  Settlement  became 
effective  on  April  1,  1994. 

Under  the  terms  of  the  Settlement 
Transwestem  agreed  to  a  four-year 
phase-in  period  to  reach  a  Field  Area 
Services  ("FAS")  rate  that  reflects  the 
unbundling  resulting  from  the  net 
allocation  to  FAS  of  $84  million  of  gross 


plant.  As  part  of  the  four-year  phase-in 
mechanism  under  which  the  costs 
allocated  to  FAS  are  increased,  there  is 
a  corresponding  phase-in  under  which 
costs  allocated  to  Transwestem's  FTS- 
1  service  from  East  of  Thoreau  to 
California  are  decreased. 

Transwestem  states  that  the  purpose 
of  the  instant  filing  is  to  file  tariff  sheets 
in  comphance  vkith  the  terms  of  the 
Settlement. 

Transwestem  also  states  that  copies  of 
the  filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  D.C.  20426.  in  accordance 
with.  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  March  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-5735  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 83-000] 

West  Texas  Gas,  Inc.;  Notice  of 
Petition  for  Waiver 

March  3,  1995. 

Take  notice  that  on  Febmarj'  28. 1995, 
West  Texas  Gas,  Inc.  (WTG),  filed  with 
the  Federal  Energy  Regulatory- 
Commission  a  request  for  waiver  of 
Sections  154.304  and  154.308  of  the 
Commission's  Regulations,  to  the  extent 
necessary  to  permit  a  1 5-day  extension 
of  time  within  which  to  file  its 
Quarterly  PGA  filing  in  the  referenced 
docket,  which  is  currently  due  to  be 
filed  on  March  1, 1995.  to  be  effective 
April  1, 1995. 

WTG  states  that  because  of  its  small 
size,  WTG  has  not  had  a  chance  to 
compile  all  of  the  information  necessary 
to  file  WTGs  Quarteriy  PGA  fifing  by 
March  1.  WTG  requests  that  the 
Commission  grant  an  extension  of  the 
filing  deadhne  to  March  15,  1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
D.C.  20426  in  accordance  with  §  385.211 
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and  385.214  of  the  Commission's  Rule 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5736  Filed  3-6-95;  8:45  am] 

BILUNQ  CODE  S717-01-M 


[Docket  No.  RP95-2-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Technical  Conference 

March  3, 1995. 

In  the  Commission's  order  issued  on 
February  14. 1995  in  the  above- 
captioned  proceeding,  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
filing.  1  The  technical  conference  to 
address  the  issues  has  been  scheduled 
for  March  30, 1995,  at  10:00  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5737  Filed  3-»-95;  8:45  am] 

BtLUNO  CODE  e717-01-M 


(Docket  No.  RP9&-28-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Technical  Conference 

March  3.  1995. 

In  the  Commission's  order  issued  on 
November  30, 1994  in  the  above- 
captioned  proceeding,  the  Commission 
ordered  that  a  technical  conference  is 
convened  to  resolve  issues  raised  by  the 
filing.  The  conference  to  address  the 
issues  has  been  scheduled  for  March  29, 
1995,  at  1:00  p.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington,  DC,  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-5738  Filed  3-6-95;  8:45  am] 
BILLMa  COOE  6717-01-M 


[Docket  No.  RP95-19O-00OJ 


Williams  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  3,  1995. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG),  on  March  1, 1995. 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  followring  tariff 
sheets,  with  a  proposed  effective  date  of 
March  31, 1995: 

Fourth  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  10 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised       ^ 
Volume  No.  1,  WNG  proposes  to  recover 
approximately  $1.2  million  in 
unrecovered  purchased  gas  costs.  As 
provided  in  Article  14.1,  WNG  proposes 
to  direct  bill  such  amount  to  parties 
who  were  customers  under  WNG's 
former  Rate  Schedules  F,  PR(A),  PR(B) 
and  P  on  May  18, 1992  based  on  each 
customer's  purchases  as  a  percentage  of 
total  purchases  by  all  customers  under 
the  above  rate  schedules  during  the 
twelve-month  period  ending  September 
30, 1993.  Each  customer's  allocated 
amount  is  shown  on  Sheet  Nos.  9  and 
10.  WNG  proposes  that  payment  be 
made  in  a  lump  sum  or  over  an 
amortization  period  of  no  more  than  36 
months  as  provided  by  WNG's  tariff, 
with  interest  determined  pursuant  to 
Section  154.67(c)  of  the  Commission's 
regulations. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-5739  Filed  3-6-95;  8:45  am] 
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>  Williams  Natural  Gas  Company,  70  FERC  1 
61,170(19^5). 


[Docket  No.  RP95-1 93-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Tariff  Filing 

March  3,  1995. 

Take  notice  that  on  March  1, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  make 
minor  tariff  modifications  and 
housekeeping  changes  necessary  to 
correct  and  clarify  its  tariff  in  light  of 
experience  gained  since  implementing 
Order  Nos.  636,  et  seq.  on  November  1, 
1993. 

Williston  Basin  is  requesting  that  the 
tariff  sheets  be  made  effective  on  April 
1,1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  10,  1995.  All  such  protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  Uie  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-5740  Filed  3-8-95;  8:45  am) 
BiLUNG  CODE  e717-01-M 


[Docket  No.  RP95-1 92-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  3, 1995. 

Take  notice  that  on  March  1, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 


WiUiston  Basin  states  that  the  revised 
tariff  sheets  are  being  submitted  to 
revise  its  Rate  Schedule  ST-1  to 
implement  a  provision  whereby 
customers  currently  served  under  Rate 
Schedule  ST-1  which  were  classified  to 
such  Rate  Schedule  for  cost  mitigation 
purposes  will  be  billed  under  a  two  part 
rate  structure,  including  a  one  part  SFV 
designed  reservation  rate  applicable  to 
the  Maximum  Daily  Delivery  Quantity 
(MDDQ)  at  all  point(s)  listed  on  the 
applicable  Service  Agreement. 

In  addition,  Williston  Basin  states  it 
has  revised  the  Gas  Supply  Realignment 
Tariff  provisions  included  as  Section  39 
of  theGeneral  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  bill  Rate  Schedule  ST- 
1  shippers  which  were  classified  to  such 
Rate  Schedule  for  cost  mitigation 
purposes  only,  the  GSR  cost  surcharge 
applicable  to  Rate  Schedule  FT-1 
customers  and  remove  the  associated 
MDDQ  firom  the  development  of  the 
Rate  Schedule  ST-1  GSR  cost  surcharge. 
Williston  Basin  has  requested  that  the 
Commission  accept  this  fiUng  to  become 
effective  April  1, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  10, 1995.  Protests  will  be. 
considered  by  the  Commission  in 
determining  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-5741  Filed  3-8-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-191-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Tariff  Filing 

March  3,  1995. 

Take  notice  that  on  March  1,  1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  certain  revised  tariff  sheets  to 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
the  Service  Agreement  applicable  to 
Rate  Schedule  X-13  service  between 


Williston  Basin  and  Northern  States 
Power  Company.  The  rate  for  firm 
transportation  hereunder  has  been 
restated  to  reflect  the  first  biennial 
restatement  under  the  terms  of  the 
Service  Agreement.  The  restated  rate 
reflects  a  reservation  charge  of 
$17.56792  per  Mcf  per  month, 
excluding  applicable  surcharges. 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  March  1, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  10,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5742  Filed  3-8-95;  8.45  am) 

BILLING  CODE  e717-01-M 


Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  95-5787  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2060] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

March  6,  1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
on  or  before  March  24,  1995.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Rephes  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Transport  Rate  Structure  and 
Pricing.  (CC  Docket  No.  91-113) 
Niunber  of  Petition  Filed:  1 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011391-002. 

Title:  TMM/Tecomar  Space  Charter 
and  Sailing  Agreement. 

Parties: 

Transportacion  Maritima  Mexicans, 
S.A.  DE  C.V. 

Tecomar,  S.A.  DE  C.V. 

Synopsis:  The  proposed  amendment 
adds  authority  to  the  Agreement  which 
would  permit  the  parties  to  discuss 
rates,  charges,  classifications,  rules, 
service  items,  and  other  matters  of 
mutual  concern.  Adherence  to  any 
agreement  reached  is  voluntary.  It  also 
restates  the  Agreement. 

Agreement  No.:  203-011490. 

Title:  Mitsui  O.S.K.  Lines.  Ltd.. 
Nedlloyd  Lines  B.V.  and  Orient 
Overseas  Container  Line,  Inc.  Space 
Charter  and  Sailing  Agreement  in  the 
U.S.  East  Coast-Central  America  Trades. 

Parties: 

Mitsui.  O.S.K.  Lines.  Ltd. 

Nelloyd  Lines  B.V. 

Orient  Overseas  Container  Line.  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  and 
sub-chart.er  space  on  each  others 
vessels,  and  to  rationalize  sailings  in  the 
trade  between  U.S.  Atlantic  Coast  ports 
and  points  and  ports  and  points  in 
Central  and  South  America  and  the 
Caribbean.  It  also  permits  the  parties  to 
discuss  rates,  terms  and  conditions  of 
service  contracts  and  tariffs  on  a 
voluntary  basis. 
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Agreement  No.:  224-200589-003. 

Title:  Jacksonville  Port  Authority/ 
Green  Cove  Maritime,  Inc.  Terminal 
Agreement. 

Parties: 

Jacksonville  Port  Authority 

Green  Cove  Maritime,  Inc. 

Synopsis:  The  proposed  amendment 
provides  for  annual  rate  increases  to  the 
Agreement. 

Agreement  No.:  224-200923. 

Title:  Tri-State  Container  Freight 
Station  Association  Agreement. 

Parties: 

John  A.  Steer  &  Company 

Galasso  Trucking  Service,  Inc. 

S.T.S.  International,  Inc. 

Rail  Head  Services  Philadelphia 

Evans  Century  Transportation  Co. 

Eastern  America  Trans.  &  Whrs. 

Sea  Bridge  Container  Transport,  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  establish  a 
conference  and  provides  for  fixing  and 
adherence  of  rates,  charges,  practices 
and  conditions  of  service  relating  to 
marine  terminal  facilities. 

By  Order  of  the  Federal  Maritime 
Commission. 

E)ated:  March  6, 1995. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  95-5804  Filed  3-8-95;  8:45  am] 
BILUNO  COOE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
Licensed  Number:  2767 
Name:  Stiebel  International  Shipping, 

Inc. 
Address:  116  Marlborough,  Bloomfield 

Hills,  MI  48302 
Date  Revoked:  January  27, 1995 
Reason:  Failed  to  furnish  a  valid  siu«ty 

bond. 
Licensed  Number:  3632 
Name:  Transcontinental  Marketing 

Corporation  dba  TRAMACO 


Address:  7425  No.  Mona  Lisa  Rd.,  Ste. 

4,  Tucson,  AR  85741 
Date  Revoked:  February  3. 1995 
Reason:  Failed  to  furnish  a  vaUd  svirety 

bond. 
Licensed  Number:  3641 
Name:  Kudley  Trans-Port  Service,  Inc. 
Address:  1714  Casery  Blvd., 

Jacksonville,  FL  32211 
Date  Revoked:  February  4, 1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Licensed  Number:  3541 
Name:  C  Port  Miami  Corporation 
Address:  6960  N.W.  186Ui  St.,  Ste  324, 

Miami,  FL  33015 
Date  Revoked:  February  11, 1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs.  Certification  and 
Licensing. 
|FR  Doc.  95-5805  Filed  3-8-95;  8:45  ami 

BILUNO  COOE  a730-01-M 


summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  3, 
1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Wells 
Fargo  Bank  (Arizona),  National 
Association,  Phoenix,  Arizona,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3, 1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-5783  Filed  3-8-95;  8:45  am] 
BILUNO  COOE  6210-01-F 
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FEDERAL  RESERVE  SYSTEM 

Wells  Fargo  &  Company;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
appUed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  021395  AND  022495 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


UMI 


First  Empire  State  Corporation,  Paul  E.  Scherer,  Statewide  Funding  Corporation 
First  Empire  Corporation,  Christopher  Schmid,  Statewide  Funding  Corporation  .. 

Argosy  Gaming  Company,  Mr.  Steve  Urie,  Jazz  Enterprises,  Inc 

Creighton  University,  GKH  Investments,  LP.,  GKH  Investments,  L.P  


PMN  No. 


95-0934 
95-0935 
95-1012 
95-0894 


Date 
terminated 


02/13/95 
02/13/95 
02/13/95 
02/14/95 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  021395  AND  022495— Continued 
Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


K  N  Energy,  Inc.,  Buriington  Resources.  Inc..  Meridian  Oil  Hydrocarbons  Inc..  Meridian  Oil  Storage 

jT'SS^Ini"^"^^'^"   "^■'   "°^''"^  "^"^"^   Venwaltung  GmbH,  Jagenberg   Papiert«:hnlk"G;rt.H"a^ 

The  Hillhaven  Corporation,  The  Hillhaven  Corporation,  The  Hillhaven  Corporation  " 

Shurgard  Storage  Centers,  Inc.,  Shurgard  Incorporated,  Shurgard  Incorporated 

American  Intemational  Group,  Inc.,  Robert  H.  Ledbetfer,  Cobb  Retail  Associates        

American  Intemational  Group,  Inc.,  Stephen  H.  Whisenant,  Cobb  Retail  Associates  .".        

Harvest  States  Cooperative,  H.J.  Heinz  Company,  Portion  Pac  Inc  ""... " 

Mitsui  &  Co.,  Ltd.,  H.J.  Heinz  Company,  Portion  Pac  Inc !!."...."..".""."! 

Apache  Corporation,  DEKALB  Energy  Company,  DEKALB  Energ^Company  ""!!"!!.".."! 

The  Parsons  Corporation,  Sidney  Epstein,  A.  Epstein  and  Sons  Intemational  Inc  

WHX  Corporation,  Ohio  Coatings  Company  (Joint  Venture),  Ohio  Coatings  Company  (joint  Venture) 

Dorig  Yang  Tinplate  Ind.  Co.,  Ltd.,  Ohio  Coating  Company  (Joint  Venture),  Ohio  Coating  Company  (Joint'vertilre)"" 

Tostem  Corporation,  Alumax  Inc..  Washington  Newco  and  Maryland  Newco  

Mitsui  &  Co..  Ltd..  Alumax  Inc..  Washington  Newco  and  Maryland  Newco  

CPF  Acquisition  Co.,  Inc.,  William  H.  Kopnnan.  Universal  Premium  Acceptance  Coiporation "" 

*^?"i^"°U^"-  *  Councilors/Franciscan  Sisters  Mercy.  Oklahoma  Orthopedic  and  A^sToili^^lK" 

Oklahoma  Orthopedic  and  Arthritis  Foundation.  Inc >uouun.  inc.. 

Catholic  Healthcare  WesL  Daughters  of  Charity  National  Heailth  Syst^'.'l^.'.' Da^Wereof  Ch^^ 

oystenvwest.  Inc  

K-lll  Communications  Corporation.  Jonathan  Adier,  The  Adier  Group,  lix.  and  WJA  Inc 

K-lll  Communications  Corporation,  Warren  Adier,  The  Adier  Group,  Inc.,  and  WJA  inc    

The  Travelers  Inc.,  Wartxirg  Pincus  Investors,  LP.,  HealthSpring,  Inc  ........  " 

Metropolitan  Life  Insurance  Company,  Wartjurg  Pincus  Investors,'  LP.,  HealthSpring  Iric " 

Wartxjrg,  Pincus  Investors,  LP.,  The  Travelers,  Inc.,  The  MetraHealth  Companies  Inc       

The  Jaguar  fund  N.V.,  Peter  Munk,  Clark  USA,  Inc  

Tiger  (a  limited  partnership),  Peter  Munk.  ClaiV  USA,  Inc I."!!!!!!."."!!I!i!!!!."." 

Credence  Systems  Corporation,  EPRO  Corporation,  EPRO  Coiporation  .Z....".Z 

Wkrtor  Forss,  E.I.  DuPont  de  Nemours  and  Company,  Conoco  " 

^mCQ  ^""''^  Aktiebolaget  SCA,  Scott  Paper  Company.  &ii>tt"Heaim"c^re"(SHC)"HM^^ 

A.  Schulman  Inc.,  J.M.  Hutjer  Corporation,  J.M.  Huber  Corporation"!....!!!!."..". 

Fairview  Hospital  and  Healthcare  Services,  Ebenezer  Society,  Ebenezer  Society 

Renal  Treatment  Centers,  Inc..  Robert  I.  Falk,  Healthcare  Corporation ' 

Robert  I.  Falk,  Renal  Treatment  Centers,  Inc.,  Renal  Treatment  Centers,  Inc  !!!!!!!! 

Consolidated  Electrical  Distributors,  Inc.,  Hughes  Supply,  Inc.,  Hughes  Supply  Inc     

D  &  K  Wholesale  Drug,  Inc.,  Krelitz  Industries,  Inc.,  Krelltz  Industries  Inc        " 

Thayer  Hotel  Investors  II  L.P.,  Great  Westem  Financial  Corporatran,  Twintirook  Business'center  iri^r^ated 

Ricoh  Company,  Ltd.,  Savin  Corporation,  Savin  Corporation 

RonaW  W.  Burlde,  Dodi  Family  L.L.C.,  Dodi,  Inc  " ** 

National  Medial  Enterprises,  Inc.,  South  Dade  Heaim  Care  VertiV^7LL!c.7sto^"D^""^^^^ 


South  Miami  Health  System,  Inc.,  South  Dade  Health  Care  Ventures,  LLC., 

L.L.C  


South  Dade  Health  Care  Ventures, 


AT&T  Corp.,  LiteSpec  Limited  Liability  Company,  LiteSpec  Limited  Liability  Coiiipany 

Ira  Leon  Rennert,  UNR  Asbestos-Disease  Claims  Trust,  UNR  Industries,  Inc  

California  Mrcrowave.  Inc.,  Microwave  Networks  Incorporated,  Microwave  Networks  Incofporatwi" 

Arthur  W.  Epiey  III,  Califomia  Microwave,  Inc.,  Califomia  Microwave,  Inc 

Holland  Chemk^al  Intemational,  B.V.,  Philip  M.  Segal,  Jr.,  Worth  Chemical  Corporation 

American  Home  Products  Corporation,  Affymax  N.V.,  Affymax  N.V 


PMN  No. 


95-0899 

95-0458 
95-0987 
95-0933 
95-0938 
95-0940 
95-0941 
95-0950 
95-0964 
95-0991 
95-0994 
95-0995 
95-1010 
95-1011 
95-0917 

95-0919 

95-0936 
95-0973 
95-0974 
95-0975 
95-0976 
95-0977 
95-1005 
95-1009 
95-1017 
95-1018 

95-1021 
95-1027 
95-1037 
95-1044 
95-1045 
95-0968 
95-1000 
95-1001 
95-1029 
95-1038 

95-0951 

95-0952 
95-0966 
95-1028 
95-1007 
95-1008 
95-1025 
95-1049 


Date 
terminated 


02/14/95 

02/15/95 
02/16/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/17/95 
02/21/95 

02/21/95 

02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 

02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/21/95 
02/22/95 
02/22/95 
02/22/95 
02/22/95 
02/22/95 

02/23/95 

02/23/95 
02/23/95 
02/23/95 
02/24/95 
02/24/95 
02/24/95 
02/24/95 


FOB  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  95-5788  Filed  3-8-95;  8:45  am] 
BILLING  COOE  S7S<M)1-M 


[DktC-3557] 

American  Home  Products  Corporation; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
method  of  competition — in  connection 
with  American  Home  Products 
Corporation's  acquisition  of  American 
Cyanamid  Company — ^this  consent  order 
requires,  among  other  things,  the  New 


Jersey-based  corporation  to  divest  its 
tetanus  and  diphtheria  vaccine  business 
to  a  Commission-approved  buyer;  to 
license  Cyanamid 's  rotavirus  vaccine 
research  to  a  Commission-approved 
hcensee;  and  to  change  a  previously 
established  licensing  agreement  to 
ensure  that  it  does  not  obtain  certain 
competitively  sensitive  information. 
The  consent  order  also  prohibits,  for  ten 
years,  the  respondent  from  acquiring 
any  interest  in  any  entity  engaged  in  the 
cUnical  development,  manufacture,  or 
sale  of  tetanus,  diphtheria,  or  rotavirus 
vaccines  in  the  United  States  without 
prior  Commission  approval. 
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Federal  Register  /  Vol.  60,  No.  46  /  Thursday,  March  9,  1995  /  Notices 


DATES:  Complaint  and  Order  issued 
February  14, 1995.^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Higgins  or  Ann  Malester,  FTC/ 
S-2224.  Washington,  DC  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  November  28.1994,  there  was 
pubhshed  in  the  Federal  Register,  59  FR 
60807,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  American 
Home  Proiducts  Corporation,  for  the 
purpose  of  soUdting  pubUc  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

tio  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jimsdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proix>8ed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  StaL  719,  as  amended;  sec. 

7,  38  Stat.  731.  at  amended;  15  U.S.C  45. 18) 

Donald  S.  Oark. 

Secretary. 

(FR  Doc  95-5787  Filed  3-8-95;  8:45  am] 

aiLUNQ  COM  STse-ei-M 

[FN*  Na  051  0002] 

Boston  SdanUflc  Corporation; 
Propo— d  Consent  Agrssment  With 
Analysis  To  AM  Put>llc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  thiJags,  Boston  Scientific 
Corporation,  a  Massachusetts-based 
manufacturer  and  marketer  of  catheters, 
to  proceed  with  the  proposed 
acquisitions  of  Cardiovascular  Imaging 
Systems,  Inc.,  and  SCIMED  Life 
Systems,  Inc. .  but  would  require  the 
respondent  to  grant  a  non-exclusive 
Ucense  to  a  specified  package  of  patents 
and  technology  related  to  the 
manufacture,  production  and  sale  of 
intravascular  ultrasound  (IVUS)  imaging 
catheters  to  the  Hewlett-Packard 
Company  or  another  Commission- 
approved  Ucensee.  When  the  consent 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcuenaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  h  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 


becomes  final,  the  hcense  would  have  to 
be  granted  within  ten  days  to  Hewlett- 
Packard  or  within  six  months  to  another 
Ucensee,.  In  addition,  the  consent 
agreement  would  require  the  respondent 
to  obtain  Commission  approval,  for  ten 
years,  before  acquiring  an  interest 
greater  than  one  percent  in  a  company 
engaged  in  researching,  developing  or 
manufacturing  IVUS  catheters  for  sale  in 
the  United  States. 

DATES:  Conmients  must  be  received  on 
or  before  April  10. 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse  or  Robert  Tovsky.  FTS/ 
S-3627,  Washington.  D.C.  20580.  (202) 
326-2949  or  326-2634. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commissipn's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  thirty 
(30)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  wiU  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(u)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisitions  by  Boston  Scientific 
Corporation  of  Cardiovascular  Imaging 
Systems,  Inc.  and  SCIMED  Life  Systems, 
Inc..  and  it  now  appearing  that  Boston 
Scientific  Corporation,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  Ucense 
or  divest  certain  assets,  and  to  cease  and 
desist  from  making  certain  acquisitions, 
and  providing  for  other  reUef: 

It  Is  Hereby  Agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Boston 
Scientific  Corporation  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware  with  its  office  and 
principal  place  of  business  located  at  1 
Boston  Scientific  Place,  Natick, 
Massachusetts,  01760-1537. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  wiU  be 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days  and  information  in 
respect  thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  wiU  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  aUeged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  ihe  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  Ucense,  divest  and 
cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
pubUc  with  respect  thereto.  When  so 
entered,  the  order  to  Ucense,  divest  and 
cease  and  desist  shaU  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 


service.  Proposed  respondent  waives    * 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compUance 
reports  showing  that  is  has  fully 
complied  with  the  order.  Proposec^ 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  Is  Ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Boston 
Scientific"  means  Boston  Scientific 
Corporation,  its  predecessors, 
successors,  assigns,  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Boston  Scientific,  their 
successors  and  assigns,  and  the 
directors,  officers,  employees,  agents, 
and  representatives  of  each. 

B.  "CVIS"  means  Cardiovascular 
Imaging  Systems,  Inc. 

C.  "SCIMED"  means  SCIMED  Ufe 
Systems.  Inc. 

D.  "Commission"  means  the  Federal 
Trade  Commission. 

E.  "CVIS  Acquisition"  means  the 
acquisition  by  Respondent  of  CVIS 
voting  securities  that  is  the  subject  of  an 
Agreement  and  Plan  of  Merger  and 
Reorganization  entered  into  on  or  about 
August  31,  1994. 

F.  "SCIMED  Acquisition"  means  the 
acquisition  of  SCIMED  voting  securities 
that  is  the  subject  of  an  Agreement  and 
Plan  of  Merger  entered  into  on  or  about 
November  8. 1994. 

G.  "IVUS  Catheters"  means 
mtravascular  ultrasound  catheters, 
intracardiac  ultrasound  catheters, 
removable  imaging  cores  used  in 
intravascular  or  intracardiac  ultrasound 
imaging,  and  intravascular  imaging 
guidewires. 

H.  "IVUS  Technology  PortfoUo" 
means: 

1.  aU  rights  of  Boston  Scientific,  CVIS 
and  SCIMED  under  United  Sutes  and 
foreign  patents  and  patent  appUcations 
filed  in  any  country  relating  to  IVUS 
Catheters,  including  rights  under 
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patents  issued  in  the  future  in  any 
country  based  upon  patent  appUcations 
filed,  or  inventor's  certificates  and 
invention  disclosures  made,  on  or 
before  the  License  Date,  and  rights 
under  all  substitutions,  continuations, 
continuations-in-part,  divisions, 
renewals,  reissues  and  extensions  based 
on  said  patents  and  patent  applications, 
including  but  not  hmited  to  the  right  to 
manufacture,  use,  sell,  or  offer  for  sale 
for  any  purpose  or  application  any 
product  suitable  for  use  as  an  IVUS 
Catheter; 

2.  all  trade  secrets,  technology  and 
know-how  of  CVIS  and  SCIMED  relating 
to  IVUS  Catheters,  including  but  not 
limited  to,  books  and  records,  the 
results  of  research  and  development 
efforts,  filings  with  the  United  States 
Food  and  Drug  Administration, 
scientific  and  cUnical  reports,  designs, 
manuals,  drawings,  and  design,  material 
and  equipment  specifications  and  any 
know-how  used  by  CVIS  or  SCIMED  in 
conjunction  with  the  research  and 
development,  manufacturing  or 
marketing  of  IVUS  Catheters: 

3.  a  copy  of  the  IVUS  Catheter 
customer  lists  of  Boston  Scientific  and 
CVIS. 

I.  "SCIMED  IVUS  Technology"  means 
all  assets  of  SCIMED  relating  to  IVUS 
Catheters,  including  but  not  limited  to: 

1.  United  States  and  foreign  patents 
and  patent  applications  filed  in  any 
countrv  relating  to  IVUS  Catheters; 

2.  all  trade  secrets,  technology,  and 
know-how  of  SCIMED  relating  to  IVUS 
Catheters,  including  but  not  limited  to, 
books  and  records,  the  results  of 
research  and  development  efforts, 
filings  with  the  United  States  Food  and 
Drug  Administration,  scientific  and 
clinical  reports,  designs,  manuals, 
drawings,  and  design,  material  and 
equipment  specifications  and  any  know- 
how  used  by  SCIMED  in  conjunction 
with  the  research  and  development, 
manufacturing  or  marketing  of  IVUS 
Catheters;  and 

3.  aU  IVUS  Catheter  prototypes. 

J.  "License  Date"  means  the  date  on 
which  the  IVUS  Technology  PortfoUo  is 
licensed  following  Commission 
approval  pursuant  to  Paragraph  II  or 
Paragraph  V  of  this  Order. 

K.  "Licensee"  means  the  person  to 
whom  the  IVUS  Technology  PortfoUo  is 
licensed  pursuant  to  Paragraph  U  or 
Paragraph  V  of  this  Order. 

L  "IVUS  Consoles"  means 
instruments  used  to  deploy  IVUS 
Catheters  and  to  convert  into  display 
images  signals  transmitted  by  IVUS 
Catheters. 


n 


It  Is  Further  Ordered  that: 


A.  Within  six  (6)  months  of  the  date 
this  Order  becomes  final.  Respondent 
shall,  absolutely  and  in  good  faith,  grant 
pursuant  to  Paragraph  U.B  of  this  Order, 
at  no  minimum  price  and  with  no 
continuing  royalties,  a  perpetual,  non- 
exclusive license  of  the  IVUS 
Technology  Portfolio,  together  with  the 
right  to  grant  exclusive  sub-licenses  to 
any  part  of  such  IVUS  Technology 
Portfolio,  the  right  to  grant  exclusive 
sub-licenses  to  manufacture  or  sell  any 
product  pursuant  to  such  IVUS 
Technology  PortfoUo.  and  the  right  to 
have  IVUS  Catheters  manufactured  and 
sold  on  its  behalf  by  any  person. 

B.  Respondent  shall  license  the  IVUS 
Technology  PortfoUo. 

1.  to  Hewlett-Packard  Company, 
within  ten  days  after  the  date  this  Order 
becomes  final,  pursuant  to,  and  in 
accordance  with,  the  February  21,  1995 
agreement  between  Respondent  and 
Hewlett-Packard  Company,  which 
agreement  is  in  Confidential  Appendix 
II;  or 

2.  to  a  person  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission. 

The  purpose  of  the  license  is  to  create 
an  independent  competitor  in  the 
development,  production  and  sale  of 
rVUS  Catheters  and  to  remedy  the 
lessening  of  compeUtion  resulting  ft-om 
the  CVIS  Acquisition  and  the  SCIMED 
Acqiiisition  as  alleged  in  the 
Commission's  Complaint. 

C.  For  a  period  of  thj-ee  (3)  years  after 
the  date  this  Order  becomes  final,  upon 
reasonable  notice  and  reasonable 
request  fi-om  the  Licensee,  Boston 
Scientific  shall  provide  to  the  Licensee 
information,  technical  assistance  and 
advice  sufficient  to  effect  the  transfer  to 
the  Licensee  of  the  IVUS  Technology 
Portfolio,  and  to  enable  the  Licensee  to 
obtain  all  necessary  United  States  Food 
and  Drug  Administration  approvals  or 
certifications  obtained  by  CVIS  or 
Boston  ScienUfic  with  respect  to,  and  to 
enable  the  Licensee  to  manufacture,  all 
IVUS  Catheters  manufactured  by  CVIS 
at  any  time  during  the  f>eriod 
commencing  twelve  (12)  months  prior 
to  the  date  this  Order  becomes  final  and 
extending  through  the  License  Date. 
Upon  reasonable  notice  and  reasonable 
request  fi-om  the  Licensee,  Boston 
Scientific  shall  also  provide  to  the 
Licensee  consultation  with 
knowledgeable  employees  of  Boston 
Scientific  and  training  at  the  Licensee's 
facility  for  a  period  of  time,  not  to 
exceed  two  (2)  years,  sufficient  to  satisfy 
the  Licensee's  management  that  its 
personnel  are  adequately  trained  in  the 
design  and  manuXactiu-e  of  IVUS 
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Catheters.  Respondent  may  require 
reimbursement  from  the  Licensee  for  all 
its  direct  out-of-pocket  expenses 
incurred  in  providing  the  services 
required  by  this  Paragraph  II.C  of  this 
Order. 

D.  Respondent  shall  not  restrict  any 
person  employed  by  CVIS  or  SCIMED 
prior  to  the  date  this  Order  becomes 
final  from  accepting  employment  with 
the  Licensee  or,  following  employment 
of  any  such  person  by  the  Licensee, 
communicating  to  the  Licensee  any 
intellectual  property  included  in  the 
IVUS  Technology  Portfolio. 

E.  Pending  the  licensing  of  the  IVUS 
Technology  Portfolio,  Respondent  shall 
take  such  actions  as  are  necessary  to 
maintain  the  viability  and  marketability 
of  the  IVUS  Technology  Portfolio  and  to 
prevent  the  destruction,  removal, 
wasting,  deterioration,  or  impairment  of 
the  IVUS  Technology  Portfolio. 

F.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  I.  The 
Agreement  to  Hold  Separate  shall 
continue  in  effect  until  such  time  as 
specified  in  the  Agreement  to  Hold 
Separate. 

HI 

It  Is  Further  Ordered  that  Respondent 
shall  supply  to  the  Licensee,  for  such 
period  as  the  Licensee  may  request,  up 
to  three  (3)  years,  on  reasonable 
commercial  terms  and  provisions,  at 
Boston  Scientific's  cost  or  at  such  lower 
price  as  Boston  Scientific  and  the 
Licensee  may  otherwise  agree,  for 
distribution  and  sale  by  the  Licensee, 
such  quantities  and  types  of  IVUS 
Catheters  as  may  be  requested  by  the 
Licensee,  upon  reasonable  notice,  from 
among  the  various  types  manufactured 
and  sold  by  Boston  Scientific  during  the 
period  of  such  supply  arrangement. 

IV 

It  Is  Further  Ordered  that,  for  a  period 
of  five  (5)  years  from  the  date  this  Order 
becomes  final.  Respondent  shall  not 
offer,  renew,  extend  or  enter  into  any 
exclusive  contract  or  agreement,  or 
enforce  directly  or  indirectly  any 
exclusivity  provision  thereof,  with  any 
manufacturer  of  IVUS  Consoles,  relating 
to  the  development,  manufacture  or 
distribution  of  such  units  or  relating  to 
compatibility  between  the  IVUS 
Consoles  produced  by  such 
manufacturer  and  IVUS  Catheters 
produced  by  any  person. 


It  Is  Further  Ordered  that: 
A.  If  Boston  Scientific  has  not 
licensed  the  IVUS  Technology  Portfolio 


as  required  by  Paragraph  II  of  this 
Order,  the  Commission  may  appoint  a 
trustee  to  license  the  IVUS  Technology 
Portfolio  and  to  divest  CVIS  together 
with  the  SCIMED  IVUS  Technology.  In 
the  event  that  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  5(/)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45(1).  or  any 
other  statute  enforced  by  the 
Commission.  Boston  Scientific  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  §  5(7)  of  the  Federal  Trade 
Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  fo?any 
failure  by  the  Respondent  to  comply 
with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
commission  or  a  court  pursuant  to 
Paragraph  V  of  this  Order,  Respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions,  divestitures, 
and  licensing.  If  Respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondent  of  the 
identity  of  any  proposed  trustee. 
Respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  license 
the  IVUS  Technology  PortfoUo  and  to 
divest  CVIS  together  writh  the  SCIMED 
IVUS  Technology. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  licensing  or  divestiture  required  by 
this  Order. 

4.  The  trustee  shall  have — 

a.  six  (6)  months  from  the  date  the 
Commission  approves  the  trust 
agreement  described  in  Paragraph  V.B.3. 
to  accomplish  the  licensing  of  the  IVUS 
Technology  Portfolio,  which  license 


shall  be  subject  to  the  prior  approval  of 
the  Commission.  If,  however,  at  the  end 
of  this  six  (6)-month  period,  the  trustee 
has  submitted  a  licensing  candidate  or 
believes  that  licensing  can  be  achieved 
within  a  reasonable  time,  the  licensing 
period  may  be  extended  by  the 
Commission,  or.  in  the  case  of  a  court- 
appointed  trustee,  by  the  court;  and 

b.  if  the  trustee  has  not  licensed  the 
IVUS  Technology  Portfolio  within  the 
six  (6)-month  period  described  in 
Paragraph  V.B.4.a.,  above,  the  trustee 
shall  have  an  additional  twelve  (12) 
months  to  accomplish  the  divestiture  of 
CVIS  together  with  the  SCIMED  IVUS 
Technology,  which  divestiture  shall  be 
subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
this  twelve  (12)-month  period,  the 
trustee  has  submitted  a  divestiture 
candidate  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestitiore  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  "the  trustee  shall  have- full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the  IVUS 
Technology  Portfolio,  CVIS  and  the 
SCIMED  IVUS  Technology  and  to  any 
other  relevant  information,  as  the 
trustee  may  request.  Respondent  shall 
develop  such  financial  or  other 
information  as  the  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Respondent  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  licensing  or 
divestiture.  Any  delays  in  divestiture 
caused  by  Respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondent's 
absolute  and  unconditional  obligation  to 
license  or  divest  at  no  minimum  price. 
The  licensing  or  divestiture  shall  be 
made  in  the  manner  and  to  a  Licensee 
or  acquirer  approved  by  the 
Commission;  provided,  however,  if  the 
trustee  receives  bona  fide  offers  from 
more  than  one  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  entity,  the  trustee 
shall  license  or  divest,  as  applicable,  to 
the  entity  selected  by  Respondent  from 
among  those  approved  by  the 
Commission. 


7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and*^ 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
licensing  or  divestiture  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of  the 
Respondent,  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
licensing  the  IVUS  Technology 
Portfolio,  or  divesting  CVIS  and  the 
SCIMED  IVUS  Technology. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 

.  liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomphsh  the  licensing  or  divestiture 
required  by  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  IVUS  Technology 
Portfolio,  CVIS  or  the  SCIMED  IVUS 
Technology. 

12.  The  trustee  shall  report  in  writing 
to  Respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish  the 
licensing  or  divestiture. 


VI 

It  Is  Further  Ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  Respondent  shall  not. 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  more  than  one  (1)  percent 
of  the  stock,  share  capital,  equity,  or 
other  interest  in  any  concern,  corporate 
or  non-corporate,  engaged  in  at  the  time 
of  such  acquisition,  or  within  the  two 
years  preceding  such  acquisition 
engaged  in  the  research,  development, 
or  manufacture  of  IVUS  Catheters  for 
sale  in  the  United  States; 

B.  Acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  of  IVUS 
Catheters  for  sale  in  the  United  States; 
or 

C.  Acquire  exclusive  rights  to  any 
patent  or  other  technology  relating  to 
the  manufacture  or  sale  of  IVUS 
Catheters  in  the  United  States 

Provided,  however,  that  this  Paragraph 
VI  shall  not  apply  to  the  acquisition  of 
products  or  services  in  the  ordinary 
course  of  business. 

VII 

It  Is  Further  Ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
Respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II  and  V  of  this 
Order,  Respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with  this 
Order.  Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraph  II  of  the 
Order,  including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  licensing  and  the  identity  of  all 
parties  contacted.  Respondent  .shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  licensing. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require.  Respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  Order. 


VIII 

It  Is  Further  Ordered  that  Respondent 
shall  notify'  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  structure  of 
Respondent  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

K 

It  Is  Further  Ordered  that  Respondent, 
for  the  purpose  of  determining  or 
securing  compliance  with  this  Order, 
and  subject  to  any  legally  recognized 
privilege,  upon  written  request  and  on 
five  day's  notice  to  Respondent,  shall 
permit  any  duly  authorized 
representative(s)  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Without  restraint  or  interference 
from  Respondent,  to  interview 
Respondent's  officers,  directors,  or 
employees,  who  may  have  counsel 
present,  regarding  such  matters. 

X 

It  Is  Further  Ordered  that  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  this  order  becomes  final. 

Appendix  I 

Agreement  To  Hold  Separate 

|Do(  ket  .\o.  C-     ,  File  No.  951-00021 

Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Hold  Separate")  is  by  and  among  the 
Boston  Scientific  Corporation  ("Boston 
Scientific"),  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  Delaware,  with 
its  principal  office  and  place  of  business 
at  1  Boston  Scientific  Place,  Natick, 
Massachusetts.  01760-1537.  and  the 
Federal  Trade  Commission  (the 
"Commission"),  an  independent  agency 
of  the  United  States  Government, 
established  under  the  Federal  Trade 
Commission  Act  of  1914,  15  U.S.C.  §41. 
et  seq.  (collectively,  the  "Parties"). 

Premises 

Whereas,  on  August  31.  1994.  Boston 
Scientific  entered  into  an  agreement 
with  Cardiovascular  Imaging  Systems. 
Inc.  ("CVIS")  providing  for  the 
acquisition  (hereinafter  the  "CVIS 
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At:t|uisition")  of  the  voting  securities  of 
CVIS;  and 

Whereas.  CVIS.  with  its  principal 
oflice  and  place  of  business  at  595  North 
Pastoria  Avenue.  Sunnyvale,  California 
940BB.  manufactures  and  sells 
iiitravascular  ultrasound  catheters  and 
hi^h  frequency  imaging  units  for  use 
with  such  catheters;  and 

VVheroas.  on  November  8,  1994. 
Boston  Scientific  entered  into  an 
agreement  with  SCIMED  Life  Systems. 
Inc.  C'SCIMED"')  providing  for  the 
acquisition  (hereinafter  the  "SCIMED 
Acquisition")  of  the  voting  securities  of 
SCIMED;  and 

Whereas.  SCIMED,  with  its  principal 
offit  e  and  place  of  business  at  One 
SCIMED  Place,  Maple  Grove,  Minnesota 
55311-1566.  is  conducting  research  and 
development  with  respect  to  IVIJS 
Catheters;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Order"),  the 
Commission  will  place  it  on  the  public 
record  for  a  period  of  at  least  thirty  (30) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  and  / 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  CVIS,  during  the  period  prior  to 
tiie  final  acceptance  and  issuance  of  the 
Consent  Order  by  the  Commission  (after 
the  30-day  public  comment  period), 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  CVIS  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  CVIS  Acquisition 
is  consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  CVIS  and  the 
Commission's  right  to  seek  a  viable 
competitor  to  Boston  Scientific;  and 

Wnereas.  the  Commission  has  filed 
suit  in  the  United  States  District  Court 
for  the  District  of  Columbia  (Civil 
Action  No.  1:95  CV00198)  seeking  a 
preliminary  injunction  with  respeci  to 
the  CVIS  Acquisition  pending  an 
administrative  trial,  and  the 
Commission  has  authorized  its  staff  to 
seek  a  preliminary  injunction  with 
respect  to  the  SCIMED  Acquisition 
pending  an  administrative  trial;  and 

Whereas,  the  purpose  of  the  Hold 
Separate  is  to: 

li)  Preserve  CVIS  as  a  viable  and 
competitive  business,  independent  of 
Boston  Scientific,  and  engaged  in  the 
res«!arch  and  development,  manufacture 
and  sale  of  IVUS  Catheters  and  IVUS 
Coiisotes,  pending  final  acceptance  or 


withdrawal  of  acceptance  of  the  Consent 
Order  by  the  Commission  pursuant  to 
the  provisions  of  §  2.34  of  the 
Commission's  Rules; 

(ii)  Pre.serve  CVIS  as  a  viable  and 
competitive  business,  independent  of 
Boston  Scientific,  and  engaged  in  the 
research  and  development,  manufacture 
and  sale  of  IVUS  Catheters  and  IVUS 
Consoles,  pending  licensing  of  the  FVUS 
Technology  Portfolio  pursuant  to 
Paragraph  II  of  the  Consent  Order  or 
pending  licensing  of  the  IVUS 
Technology  Portfolio  or  divestiture  of 
CVIS  and  the  SCIMED  IVUS  Technology 
pursuant  to  Paragraph  V  of  the  Consent 
Order;  and 

(iii)  Remedy  any  anticompetitive 
effects  of  the  CVIS  Acquisition;  and 

Whereas.  Boston  Scientific's  entering 
into  this  Hold  Separate  shall  in  no  way 
be  construed  as  an  admission  by  Boston 
Scientific  that  the  CVIS  Acquisition  or 
the  SCIMED  Acquisition  is  illegal  or 
would  have  any  anticompetitive  effects; 
and 

Whereas,  Boston  Scientific 
understands  that  no  act  or  transaction 
contemplated  by  this  Hold  Separate 
shall  be  deemed  immune  or  exempt 
from  the  provisions  of  the  antitrust  laws 
or  the  Federal  Trade  Commission  Act  by 
reason  of  anjihing  contained  in  this 
Hold  Separate. 

Now,  Therefore,  the  Parties  agree,  and 
in  consideration  of  the  Commission's 
agreement  that,  unless  it  determines  to 
reject  the  Consent  Order,  it  will  not  seek 
further  relief  from  Boston  Scientific 
with  respect  to  the  CVIS  Acquisition  or 
the  SCIMED  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Hold  Separate  and 
the  Consent  Order,  once  it  becomes 
final,  and  in  the  event  that  the  required 
licensing  is  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of 
CVIS  and  the  SCIMED  IVUS 
Technology,  pursuant  to  the  Consent 
Order,  as  follows: 

1.  Boston  Scientific  agrees  to  execute 
and  be  bound  by  the  attached  Consent 
Order. 

2.  If  the  Commission  accepts  the 
Consent  Order  for  public  comment, 
Boston  Scientific  and  the  Commission 
will  move  to  stay  the  action  for 
preliminary  injunction  pending  in 
United  States  District  Court  with  respect 
to  the  CVIS  Acquisition  until  such  time 
as  the  Commission  withdraws  such 
acceptance  pursuant  to  the  provisions  of 
ti  2.34  of  the  Commission's  Rules  or 
finally  accepts  and  issues  the  Consent 
Order;  and,  in  the  event  the  Commission 
finally  accepts  the  Consent  Order,  the 
Commission  will  move  to  dismiss  the 
preliminary  injunction  action. 


3.  The  terms  "IVUS  Catheters,"  'iVUS 
Consoles,"  "IVUS  Technology 
Portfolio,"  and  "SCIMED  IVUS 
TeShnology"  have  the  same  definitions 
as  in  the  Consent  Order; 

4.  Boston  Srientific  agrees  that  from 
the  date  this  Hold  Separate  is  accepted 
until  the  earliest  of  the  dates  listed  in 
subparagraphs  4. a,  4.b,  4.c  or  4.d,  it  will 
comply  with  the  provisions  of 
paragraph  5  of  this  Hold  Separate: 

a.  May  26,  1995,  if  the  Commission 
has  not  made  tiio  Con.sent  Order  final  or 
withdrawn  its  acceptance  of  the  Consent 
Order  by  that  date; 

b.  three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Ordvr  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules; 

c.  tlie  date  tlie  licensing  required 
under  Paragraph  II  or  V  of  the  Consent 
Order  is  completed. 

d.  the  date  the  divestiture  required 
under  Paragraph  V  of  the  Consent 
Corder  is  completed. 

5.  Boston  Scientific  shall  hold  CVIS  as 
it  is  constituted  on  the  date  the  CVIS 
Acquisition  is  consummated,  separate 
and  apart  on  the  following  terms  and 
conditions: 

a.  CVIS.  as  defined  in  Paragraph  IB. 
of  the  Consent  Order,  shall  hv  held 
separate  and  apart  and  shall  be  operated 
independently  of  Boston  Scientific 
(meaning  here  and  hereinafter,  Boston 
Scientific  excluding  CVIS  and  excluding 
all  personnel  connected  with  CVIS  as  of 
the  date  this  Hold  Separate  is  signed) 
except  to  the  extent  that  Boston 
Scientific  must  exercise  direction  and 
control  over  CVIS  to  assure  compliance 
with  this  Hold  Separate  or  with  the 
Consent  Order. 

b.  Boston  Scientific  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly.  CVIS.  the  New 
Board  (as  defined  in  subparagraph  5.d). 
or  any  of  its  operations  or  businesses; 
provided,  however,  that  Boston 
Scientific  may  exercise  only  such 
direction  and  control  over  CVIS  as  is 
necessary  to  assure  compliance  with 
this  Hold  Separate  or  with  the  t  .(nisent 
Order  and  provided  further  that  Boston 
Scientific  may  (a)  direct  CVIS  to  consent 
that  patent  litigation  between  Boston 
Scientific  and  CVIS  be  stayed;  (b)  direct 
CVIS  to  consent  to  acceptance  of 
SCIMED's  position  in  the  arbitration 
proceeding  pending  between  CVIS  and 
SCIMED;  and  (c)  direct  that  Boston 
Scientific  and  CVIS  enter  into  a  non- 
exclusive, royalty-free  cross-license  of 
all  their  IVUS  Catheter  patents, 
provided  however  no  such  cross-license 
shall  limit  rights  conferred  tn  CVIS 
except  to  the  extent  it  imposes  identical 
limits  on  rights  conferred  to  Boston 


Scientific,  and  provided  further  that  no 
such  cross-license  shall  exclude  any 
Boston  Scientific  patents  relating  to 
IVUS  Catheters;  and  following 
execution  of  such  cross-license,  direct 
that  the  patent  litigation  between  Boston 
Scientific  and  CVIS  be  dismissed. 

c.  Boston  Scientific  shall  maintain  the 
marketability,  viability  and 
competitiveness  of  CVIS,  and  shall  not 
take  such  action  that  will  cause  or 
permit  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
CVIS,  except  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear 
and  tear,  and  shall  not  sell,  transfer, 
encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair 
the  marketabihty,  viability  or 
competitiveness  of  CVIS. 

d.  Boston  Scientific  shall  elect  a  three- 
person  Board  of  Directors  for  CVIS  (the 
"New  Board").  The  New  Board  shall 
consist  of  two  persons  knowledgeable 
about  IVUS  Catheters,  one  of  whom 
shall  be  named  Chairman  of  the  New 
Board,  and  who  shall  remain 
independent  of  Boston  Scientific  and 
competent  to  assure  the  continued 
viability  and  competitiveness  of  CVIS, 
and  one  New  Board  Member  who  is  also 
an  officer,  agent  or  employee  of  Boston 
Scientific  (the  Boston  Scientific  New 
Board  Member").  Except  for  the  Boston 
Scientific  New  Board  Member,  Boston 
Scientific  shall  not  permit  any  director, 
officer,  employee  or  agent  of  Boston 
Scientific  also  to  be  a  director,  officer, 
employee  or  agent  of  CVIS.  Each  Board 
member  shall  enter  into  a 
confidentiality  agreement  agreeing  to  be 
bound  by  the  terms  and  conditions  of 
this  Hold  Separate. 

e.  Except  as  required  by  law  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  and  consummating  the 
CVIS  Acquisition,  defending 
investigations  or  litigation,  obtaining 
legal  advice,  or  complying  with  this 
Hold  Separate  or  the  Consent  Order, 
Boston  Scientific  shall  not  receive  or 
have  access  to,  or  the  use  of,  any 
material  confidential  information  of 
CVIS  or  the  activities  of  the  New  Board, 
not  in  the  public  domain.  Boston 
Scientific  may  receive  on  a  regular  basis 
from  CVIS  aggregate  financial 
information  necessary  and  essential  to 
allow  Boston  Scientific  to  file  financial 
reports,  tax  returns  and  personnel 
reports.  Boston  Scientific  and  CVIS  may 
also  exchange  confidential  information, 
subject  to  appropriate  confidentiality 
agreements,  pursuant  to  agreements 
between  CVIS  and  Boston  Scientific  for 
joint  research  or  contract  manufacture, 
on  arms-length  commercial  terms,  to  the 
extent  such  agreements  would  be 
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permissible  between  competitors  under 
the  antitrust  laws.  Any  such  information 
that  is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
("Material  confidential  information,"  as 
used  in  this  Hold  Separate,  means 
competitively  sensitive  or  proprietary 
information  not  independently  knovvn 
to  Boston  Scientific  from  sources  other 
than  CVIS  or  the  New  Board,  as 
applicable,  and  includes  but  is  not 
limited  to  customer  lists,  customers, 
price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  technologies,  processes,  or 
other  trade  secrets). 

f.  Except  as  permitted  by  this  Hold 
Separate,  the  New  Board  member 
appointed  by  Boston  Scientific  ("Boston 
Scientific  New  Board  Member")  who  is 
also  an  officer,  agent,  or  employee  of 
Boston  Scientific  shall  not  receive  any 
CVIS  material  confidential  information 
and  shall  not  disclose  any  such 
information  obtained  through  his  or  her 
involvement  with  CVIS  to  Boston 
Scientific  or  use  it  to  obtain  any 
advantage  for  Boston  Scientific.  The 
Boston  Scientific  New  Board  Member 
shall  participate  in  matters  that  come 
before  the  New  Board  only  for  the 
limited  purpose  of  considering  any 
capital  investment  of  over  one  million 
dollars  ($1,000,000),  approving  any 
proposed  budget  and  operating  plans, 
authorizing  dividends  and  repayment  of 
loans  consistent  with  the  provisions 
hereof,  reviewing  any  material 
transactions  described  in  paragraph  5.g. 
and  carrying  out  Boston  Scientific's 
responsibilities  under  Hold  Separate 
and  the  Consent  Order.  Except  as 
permitted  by  the  Hold  Separate,  the 
Boston  Scientific  New  Board  Member 
shall  not  participate  in  any  other  matter, 
g.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  paragraph  5  hereof,  shall 
be  subject  to  a  majority  vote  of  the  New 
Board  (as  defined  in  paragraph  5.d 
hereof). 

h.  Boston  Scientific  shall  not  change 
the  composition  of  the  New  Board 
unless  the  Chairman  of  the  New  Board 
consents,  or  unless  it  is  necessary  to  do 
so  in  order  to  assure  compliance  with 
this  Hold  Separate  or  with  the  Consent 
Order.  The  Chairman  of  the  New  Board 
shall  have  the  power  to  remove 
members  of  the  New  Board  for  cause 
and  to  require  Boston  Scientific  to 
appoint  replacement  members  of  the 
New  Board.  Boston  Scientific  shall  not 
change  the  composition  of  the 
management  of  CVIS  except  that  the 
New  Board  shall  have  the  power  to 
remove  management  employees  for  any 
legal  reason.  If  the  Chairman  ceases  to 


act  or  fails  to  act  diligently,  a  substitute 
Chairman  shall  be  appointed  in  the 
same  manner  as  provided  in  paragraph 
5.d.  Boston  Scientific  shall  circulate  to 
the  management  employees  of  CVIS  and 
appropriately  display  a  notice  of  the 
Hold  Separate  and  the  Consent 
Agreement  at  a  conspicuous  place  at  all 
CVIS  offices  and  facilities. 

i.  All  earnings  and  profits  of  CVIS 
shall  be  retained  separately  by  CVIS.  if 
necessary,  Boston  Scientific  shall 
provide  CVIS  with  sufficient  working 
capital  to  operate  at  current  rates  of 
operation,  upon  commercially 
reasonable  terms. 

j.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Boston  Scientific  to  divest  itself 
of  CVIS  or  SCIMED  or  to  compel  Boston 
Scientific  to  divest  anv  assets  or 
businesses  of  CVIS  and  SCIMED  that  it 
may  hold,  or  to  seek  any  other 
injunctive  or  equitable  relief.  Boston 
Scientific  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
the  CVIS  Acquisition  or  the  SCIMED 
Acquisition.  Boston  Scientific  also 
waives  all  rights  to  contest  the  validity 
of  this  Hold  Separate. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold 
Separate,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  and  five  day's  notice  to  Boston 
Scientific,  Boston  Scientific  shall  permit 
any  duly  authorized  representative(s)  of 
the  Commission: 

a.  Access  during  the  office  hours  of 
Boston  Scientific  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  Boston  Scientific  or  CVIS 
relating  to  compliance  with  this  Hold 
Separate; 

b.  Without  restraint  or  interference 
from  Boston  Scientific,  to  interview 
Boston  Scientific's  or  CVIS'  officers, 
directors  or  employees,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

7.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted,  for  public 
comment,  from  Boston  Scientific 
Corporation  ("Boston  Scientific"),  an 
agreement  containing  a  consent  order. 
This  agreement  has  been  placed  on  the 
public  record  for  thirty  days  for 
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reception  of  comments  from  interested 
persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  the  proposed 
acquisitions  by  Boston  Scientific  of 
Cardiovascular  Imaging  Systems,  Inc. 
(C.VIS")  and  SCIMED  Life  Systems,  Inc. 
("SCIMED").  The  Commission's 
proposed  complaint  alleges  that  Boston 
Scientific  and  CVIS  each  develop, 
produce  and  market  intravascular 
ultrasound  ("IVUS")  catheters  for  use 
throughout  the  world.  It  also  alleges  that 
SCIMED  has  been  working  on  the 
development  of  these  products,  has 
manufactured  and  tested  prototypes, 
and  is  a  likely  entrant  into  the  IVUS 
catheter  market.  IVUS  catheters  are  used 
in  the  diagnosis  and  treatment  of  artery 
disease. 

The  agreement  containing  a  consent 
order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
acquisitions  may  substantially  lessen 
competition  in  the  production  and  sale 
of  IVUS  catheters  in  the  United  States. 
The  Commission  has  reason  to  believe 
that  the  acquisitions  would  have 
anticompetitive  effects  and  would 
violate  Section  7  of  the  Cla>1on  Act  and 
.Section  5  of  the  Federal  Trade 
Commission  Act.  unless  an  effective 
remedy  eliminates  such  anticompetitive 
effects. 

The  Commission  has  filed  suit  in  the 
United  States  District  Court  for  the 
District  of  Columbia  to  enjoin  Boston 
Scientific's  proposed  acquisition  of 
CVIS.  That  action  is  stayed  by 
Commission  acceptance  of  the  proposed 
order  for  public  comment,  and  would  be 
dismissed  in  the  event  that  the 
Commission  makes  final  the  order. 

The  Commission's  proposed 
complaint  in  this  matter  alleges  that 
Boston  Scientific's  proposed  acquisition 
of  CVIS  would  eliminate  ongoing 
competition,  result  in  substantially 
increased  concentration,  and  allow 
Boston  Scientific  to  exercise  market 
power.  It  further  alleges  that  Boston 
Scientific's  proposed  acquisition  of 
SCIMED  would  eliminate  ongoing 
competition  between  Boston  Scientific 
and  SCIMED  in  IVUS  catheter  research 
and  development,  and  would  eliminate 
SCIMED  as  a  potential  entrant  into  the 
IVUS  catheter  market.  The  effect  of 
these  acquisitions,  the  complaint 
alleges,  is  likely  to  be  higher  prices  for 


IVUS  catheters  and  diminished  product 
innovation. 

The  order  accepted  for  public 
comment  contains  provisions  that 
would  require  Boston  Scientific  to 
license  to  Hewlett-Packard  Company  or 
to  another  person  that  receives  the  prior 
approval  of  the  Commission  a  broad 
package  of  patents  and  technology 
relating  to  IVUS  catheters.  This  package 
would  include  rights  to  Boston 
Scientific's  IVUS  catheter  patents,  as 
well  as  the  patents  and  technology  that 
Boston  Scientific  proposes  to  acquire 
from  both  CVIS  and  SCIMED. 

The  order  also  would  require  Boston 
Scientific  to  provide,  on  request  by  the 
licensee,  certain  technical  assistance 
sufficient  to  facilitate  the  licensee's  use 
of  the  licensed  technology  and  patents 
to  enter  the  IVUS  catheter  market.  For 
IVUS  catheters  of  the  type  currently 
offered  by  CVIS,  this  requirement 
includes  assistance  for  a  period  of  three 
years  in  manufacturing  and  obtaining 
regulatory  approvals.  It  also  requires 
Boston  Scientific  to  allow  the  licensee, 
for  a  period  of  two  years,  to  consuU  with 
Boston  Scientific  employees  for  training 
in  the  design  and  manufacture  of  IVUS 
catheters.  The  order  would  also  require 
Boston  Scientific  to  permit  CVIS'  and 
SCIMED's  current  employees  to  take 
employment  with  the  licensee.  In  order 
to  furtlier  facilitate  entry  into  IX'US 
catheters,  the  order  would  prohibit 
Boston  Scientific  from  entering  into 
exclusive  contracts  with  manufacturers 
of  IVUS  consoles  that  would  exclude  a 
new  IVUS  catheter  producer  from  the 
market. 

The  order  would  further  provide  for 
an  interim  supply  agreement  between 
Boston  Scientific  and  the  licensee,  to 
extend  for  a  period  of  three  years,  which 
covers  the  time  that  such  a  licensee 
could  be  expected  to  require  to  enter  the 
IVUS  catheter  market  with  commercial 
products  that  have  obtained  regulatory 
approval. 

Under  the  terms  of  the  order,  Boston 
Scientific  must,  if  it  does  not  license 
Hewlett-Packard,  grant  a  license  to  a 
Commission  approved  licensee  within 
six  months  of  the  date  the  order 
becomes  final.  If  Boston  Scientific  fails 
to  do  so,  the  Commission  may  appoint 
a  trustee  to  license  tlie  IVUS  patents  and 
technology,  and,  if  necessary,  to  divest 
CVIS  together  with  SCIMED's  IVUS 
technology  and  patents. 

A  hold  separate  agreement  made  a 
part  of  the  consent  requires  Boston 
Scientific,  until  it  accomplishes  the 
licensing  required  by  the  order,  or  until 
the  trustee  accomplishes  the  licensing 
or  divestiture  required  by  the  order,  or 
until  May  26, 1995  if  the  order  is  not 
made  final  by  that  date,  to  hold  separate 


and  preserve  all  of  the  assets  and 
businesses  acquired  from  CVIS. 

For  a  period  of  ten  years  from  its 
effective  date,  the  order  would  also 
prohibit  Boston  Scientific  from 
acquiring,  without  prior  Commission 
approval,  more  than  one  percent  of  the 
slock  of,  or  any  other  interest  in,  any 
company  engaged  in  the  research, 
development,  or  manufacture  for  sale  of 
IVUS  catheters  in  the  United  States, 
assets  used  or  previously  used  for  the 
manufacture  of  IVUS  catheters  for  sale 
in  the  United  States,  or  exclusive  rights 
to  patents  or  other  technology  used  for 
the  manufacture  or  sale  of  IVUS 
catheters  in  the  United  States. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order  and  any  other  aspect  of 
the  acquisition.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  their  terms  in  any 
way. 

Donald  S.  Clark, 
Secretary. 
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Statement  of  Commissioner  Mary  L. 
Azcuenaga,  Concurring  in  Part  and 
Dissenting  in  Part,  in  Boston  Scientific 
Corporation.  File  951-0002 

Today  the  Commission  decides  to 
publish  for  comment  a  proposed 
consent  order  to  settle  concerns  arising 
from  the  proposed  acquisitions  by 
Boston  Scientific  of  CVIS  and  SciMed. 
Although  I  have  reason  to  believe  that 
the  proposed  acquisitions  would  be 
unlawful  and  the  proposed  consent 
agreement  appears  likely  to  provide  an 
appropriate  remedy  for  the  violations, 
two  provisions  of  the  proposed 
settlement  are  troubling:  one  is  the 
negotiated  agreement  to  curtail  the 
public  comment  period;  the  second  is 
the  fixed  date  for  the  expiration  of  the 
hold  separate  agreement. 

Although  Boston  Scientific  may  be 
able  to  show  good  reason  why  the 
public  comment  period  under  Section 
2.34  of  the  Commission's  Rules  of 
Practice,  16  C.F.R.  §  2.34,  should  be 
curtailed  from  the  usual  60  days,  it  has 
made  no  attempt  to  do  so.  instead, 
without  any  proffered  justification, 
Boston  Scientific  and  the  staff  have 
negotiated  a  30-day  public  comment 
period.  It  should  go  without  saying  that 
the  requirements  of  the  Commission's 
Rules  of  Practice  should  not  be  a  matter 
for  negotiation.'  The  Commission's 


acceptance  of  the  negotiated  term 
creates  an  unfortunate  precedent.  Future 
respondents  are  likely  to  seek 
comparable  concessions,  increasing 
both  the  public  and  private  costs  of  law 
enforcement  negotiations.  To  the  extent 
that  the  order  reduces  the  length  of  the 
period  for  public  comment  and  no  good 
cause  for  that  departure  from  the 
Commission's  rules  having  been  shown, 
I  dissent. 

Nor  should  the  commission  condone 
fixing  a  date  certain  for  termination  of 
the  hold-separate  agreement. ^  This 
means  that  to  preserve  its  options,  the 
Commission  must  decide  the  matter  by 
a  date  certain,  which  trivializes  the 
decisionmaking  process.  The 
Commission  can  expedite  matters  and 
has  done  so  when  appropriate, ^  as 
consistent  with  a  careful  review  of  the 
merits.  A  willingness  to  act 
expeditiously  is  quite  different  from 
acquiescing  in  advance  to  a  "drop  dead 
date"  that  may  leave  the  Commission 
unable  fully  to  consider  issues  and 
conditions  as  they  may  then  exist  or  as 
they  may  be  revealed  during  the  public 
comment  period."' 
|FR  Doc.  95-5790  Filed  3-8-95:  8:45  am) 
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[DkLC-411] 

The  H.D.  Lee  Co.,  Inc.;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1965 
consent  order — which  settled 
allegations  that  the  respondent 
discriminated  in  the  offering  of 
advertising  or  promotional  payments  to 
its  customers  in  connection  with  the 
resale  of  its  wearing  apparel — and  sets 
aside  the  consent  order  pursuant  to  the 


'  The  rules  have  the  force  and  effect  of  law  and 
should  not  be  taken  lightly.  Departing  from  the 
rules  without  justification  leads  to  inequality  of 
trealmenl  and  leaves  the  Commission  open  to 
charges  of  arbitrary  and  capricious  decisioQinaking. 

The  duration  of  the  public  comment  period  is  not 
a  trivial  matter.  Cf.  the  Tunney  Act.  T>  U.S.C.  S 16, 


which  requires  a  60-day  public  comment  period  for 
Department  of  justice  antitrust  consent  orders.  The 
Tunney  Act  also  provides  thai  the  60-day  public 
comment  period  "shall  not  be  shortened  except  by 
order  of  the  district  court  upon  a  showing  that  (1) 
extraordinary  circumstances  require  such 
shortening  and  (2)  such  shortening  is  not  adverse 
to  the  public  interest."  15  U.S.C.  §  16(d). 

^  A  hold  separate  agreement  preserves  a  viable 
and  competitive  business,  independent  of  the 
acquirer,  in  part  to  ensure  the  Commission's  ability 
to  require  a  divestiture.  When  the  hold  separate 
agreement  expires,  the  parties  are  free  to 
consummate  their  transaction. 

'  Expedited  treatment  for  one  respondent  means 
moving  that  matter  to  the  front  of  the  queue.  The 
Commission  ordinarily  has  required  a  showing  that 
such  treatment  is  warranted. 

■•The Commission  and  the  public  interest  would 
be  disserved  to  the  extent  that  useful  comments 
from  the  public  are  abbreviated  or  perhaps  not  even 
submitted  because  of  the  shortened  public  comment 
period. 


Commission's  Sunset  PoHcy  Statement, 

under  which  the  Commission  presumes 

that  the  public  interest  reouires 

terminating  competition  OTders  that  are 

more  than  20  years  old. 

DATES:  Consent  order  issued  May  1, 

1963.*  Set  aside  order  issued  February 

14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  Baruch,  FTC/S-2115, 

Washington,  DC  20580.  (202)  326-2861. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  The  H.D.  Lee  Co.,  Inc.  The 

prohibited  trade  practices  and/or 

corrective  actions  are  removed  as 

indicated. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  2,  49  Stat.  1526;  25  U.S.C.  13) 

In  the  Matter  of  The  H.D.  Lee  Co.,  Inc.,  a 
corporation;  Order  Reopening  Proceeding 
and  Setting  Aside  Order. 

(Docket  No.  C-4111 

Commissioners:  Janet  D.  Steiger,  Chairman 
Mary  L.  Azcuenaga,  Roscoe  B.  Starek,  III, 
Christine  A.  Varney. 

On  October  26'.  1994.  The  Lee  Apparel 
Company,  Inc.,  formeriy  The  H.D.  Lee 
Co.,  Inc.  ("Lee")  filed  its  Petition  To 
Reopen  and  Set  Aside  Consent  Order 
("Petition")  in  this  matter.  Lee  requests 
that  the  Commission  set  aside  the  1965 
consent  order  in  this  matter  pursuant  to 
Rule  1.51  of  the  Commission's  Rules  of 
Practice,  16  C.F.R.  §  2.51,  and  the 
Statement  of  Policy  With  Respect  to 
Duration  of  Competition  Orders  and 
Statement  of  Intention  to  Solicit  Public 
Comment  With  Respect  to  Duration  of 
Consumer  Protection  Orders,  issued  July 
22,  1994,  published  at  59  Fed.  Reg. 
45,286-92  (Sept.  1. 1994)  ("Sunset 
Policy  Statement").  In  the  Petition,  Lee 
affirmatively  states  that  it  has  not 
engaged  in  any  conduct  violating  the 
terms  of  the  order.  The  Petition  was 
placed  on  the  public  record,  and  the 
thirty-day  comment  period  expired  on 
December  15, 1994.  No  comments  were 
received. 

The  Commission  in  its  July  22,  1994, 
Sunset  Policy  Statement  said,  in 
relevant  part,  that  "effective 
immediately,  the  Commission  will 
presume,  in  the  context  of  petitions  to 
reopen  and  modify  existing  orders,  that 
the  public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years."  ^  The  Commission's  order  in 
Docket  No.  C-411  became  final  on 
August  9, 1965,  and  has  been  in  effect 
for  more  than  twenty-nine  years. 
Consistent  with  the  Commission's  July 
22,  1994,  Sunset  Policy  Statement,  the 
presumption  is  that  the  order  should  be 
terminated.  Nothing  to  overcome  the 


presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
inDocket  No.  C-411. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened: 

It  is  further  ordered  that  the 
Commission's  order  in  Docket  No.  C- 
411  be,  and  it  hereby  is,  set  aside,  as  of 
the  effective  date  of  this  order. 

By  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  95-5791  Filed  3-8-95;  8:45  am| 

BILLING  CODE  S7S(MI1-M 

[File  No.  951  0012] 

Service  Corporation  international; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


*  The  consent  order  was  made  effective  on 
August  9. 1965. 

•  See  Sunset  Policy  Statement.  59  FR  at  45.289. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition — in  connection 
with  Service  Corporation  International's 
acquisition  of  Uniservice  Corporation — 
this  consent  agreement,  accepted  subject 
to  final  Commission  approval,  would 
require,  among  other  things,  the  Texas 
corporation  to  divest,  to  a  Commission- 
approved  acquirer,  the  Uniservice 
Corporation  assets  and  businesses  in 
Medford,  Oregon,  within  twelve  months 
or  transfer  responsibility  for  the 
divestiture  to  a  trustee  appointed  by  the 
Commission,  and  to  obtain  prior 
Commission  approval,  for  a  period  of 
ten  years,  before  acquiring  any  interest 
in  funeral  establishments  or  cemeteries 
in  Jackson  County,  Oregon. 
DATES:  Comments  must  be  received  on 
or  before  May  8,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
K.  Shane  Woods  or  Charles  A.  Harwood, 
FTC/Seattle  Regional  Office,  915  Second 
Ave.,  Suite  2806,  Seattle,  WA.  98174. 
(206) 220-6350. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  conldining  a  con.sent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
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be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9{b)(6)(ii)). 

In  the  matter  of  Service  Corporation 
International,  a  corporation.  File  No.  951- 
0012. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  acquisition  of  the 
voting  securities  of  Urliservice 
Corporation  by  Service  Corporation 
International.  SCI  Oregon  Funeral 
Services,  Inc.,  and  UC  Acquisition  Corp. 
(collectively,  "SCI"),  and  it  now 
appearing  that  SCI,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts,  and  providing  for 
other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that 

1.  Proposed  respondent  Service 
Corporation  International  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Texas  with  its 
office  and  principal  place  of  business 
located  at  1929  Allen  Parkway, 
Houston,  Texas  77019. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  any  further  procedural  steps; 

b.  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 


complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  (j^sposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 
I 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "SCI"  means 
Service  Corporation  International,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 


Service  Corporation  International,  their  i 
successors  and  assigns,  and  their  j 

directors,  officers,  employees,  agents,      i 
and  representatives. 

B.  "Commission"  means  the  Federal 
Trade  Commission. 

C.  "Funerals"  means  a  group  of 
services  provided  at  the  death  of  an 
individual,  the  focus  of  which  is  some 
form  of  commemorative  ceremony 
concerning  the  deceased  at  which 
ceremony  the  body  is  present:  this 
group  of  services  ordinarily  includes, 
but  it  not  limited  to:  the  removal  of  the 
body  from  the  place  of  death:  its 
embalming  or  other  preparation;  making 
available  a  place  for  visitation  and 
viewing,  for  the  conduct  of  a  funeral 
service,  and  for  the  display  of  caskets 
and  outside  cases;  and  the  arrangement 
for  aad  conveyance  of  the  body  to  a 
cemetery  or  crematory  for  final 
disposition. 

D.  "Funeral  establishment"  means  the 
Assets  and  Businesses  of  a  facility  that 
provides  funerals. 

E.  "Cemetery  services"  means  the 
provision  of  plots  of  land  for,  and  the 
services  associated  with,  the  final 
disposition  of  human  remains  by  burial. 

F.  "Cemetery"  means  the  Assets  and 
Businesses  of  a  facility  that  provides 
cemetery  services. 

G.  "Cremation"  means  the 
incineration  of  human  remain^. 

H.  "Crematory"  means  the  Assets  and 
Businesses  of  a  facility  that  performs 
cremations. 

I.  "Assets  and  Businesses"  include  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
cemetery  or  crematory,  including  but 
not  limited  to,  the  following: 

1.  all  right,  title  and  interest  in  and  to 
ov«ied  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

2.  all  right  to  serve  as  directors  on  the 
Board  of  the  Siskiyou  Memorial  Park; 

3.  all  vendor  lists,  management 
information  systems  and  software  used 
on-site,  and  all  catalogs,  sales  promotion 
literature  and  advertising  materials, 
except  that  SCI  may  delete  from  such 
materials  the  Uniservice  name, 
trademark  or  other  identification; 

4.  all  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property; 

5.  all  right,  title  and  interest  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bids 
and  performance  bonds),  supplies,  sales 
representatives,  distributors,  agents. 


personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
consignors  and  consignees; 

6.  all  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment,  cemetery  or  crematory; 

7.  all  right,  title  and  interest  in  the 
books,  records  and  files  pertinent  to  any 
of  the  Properties  to  be  Divested;  and 

8.  a  license  to  use  the  trade  name 
"Carillon"  in  connection  with  the  final 
disposition  of  cremains,  a  license  to  use 
the  trademark  "Life  Centered  Funeral 
Services"  in  connection  with  the  sale  of 
funerals,  and  a  license  to  use  the 
trademark  "Life  Trust"  in  coimection 
with  the  sale  of  pre-need  contracts,  but 
in  each  case  only  in  Medford  and  its 
environs. 

J.  "Properties  to  be  Divested"  means 
all  of  the  Assets  and  Businesses  of  the 
following  funeral  establishment, 
cemeteries  and  crematories: 

1.  Perl  Funeral  Home,  426  W.  6th  Street, 
Medford,  OR  97501-2713 

2.  Perl  With  Siskiyou  Funeral  Service, 
2100  Siskiyou  Boulevard,  Medord,  OR 
97504-6048 

3.  Siskiyou  Memorial  Park  (cemetery), 
2100  Siskiyou  Boulevard,  Medford, 
OR  97504-8048 

4.  Siskiyou  Memorial  Park  (crematory), 
2100  Siskiyou  Boulevard.  Medford, 
OR  95704-8048 

II 

It  is  further  ordered  that: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  months 
of  the  date  this  order  becomes  final,  the 
Properties  to  be  Divested,  including 
resigning  as  directors  of  the  Siskiyou 
Memorial  Park  and  appointing 
individuals  specified  by  the  acquirer  or 
acquirers  to  fill  the  vacancies  created  by 
those  resignations;  provided,  however, 
that  if  the  acquirer  or  acquirers  choose 
not  to  acquire  the  Assets  and  Businesses 
of  the  crematory  at  2100  Siskiyou 
Boulevard,  because  the  acquirer  or 
acquirers  do  not  need  such  assets  to 
engage  in  the  business  of  providing 
funerals  and  cemetery  services, 
respondent  shall  not  be  required  to 
divest  such  assets;  and  provided  further 
that  if  the  acquirer  or  acquirers  choose 
not  to  acquire  any  of  the  licenses 
described  in  Paragraph  1 1.  8  of  this 
order,  respondent  shall  not  be  required 
to  divest  such  asset  or  assets. 

B.  Respondent  shall  divest  the 
Properties  to  be  Divested  only  to  an 
acquirer  or  acquirers  that  receive  the 
prior  approval  of  the  Commission  and 
only  in  a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the 
Properties  to  be  Divested  is  to  ensure 
the  continued  use  of  the  Properties  to  be 
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Divested  in  the  same  business  in  which 
the  Properties  to  be  Divested  are 
engaged  at  the  time  of  the  proposed 
divestiture,  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
proposed  acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the 
properties  to  be  Divested,  respondent 
shall  take  such  actions  as  are  necessary 
to  maintain  the  viability  and 
marketability  of  the  Properties  to  be 
Divested  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  of  the  Properties  to 
be  Divested  except  for  ordinar>-  wear 
and  tear. 

D.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  to  this  order  and 
made  a  part  hereof  as  Appendix  I.  The 
Agreement  to  Hold  Separate  shall 
continue  in  effect  until  such  time  as 
respondent  has  divested  all  the 
Properties  to  be  Divested  as  required  by 
this  order. 

Ill 

It  is  further  ordered  that: 
A.  If  SCI  has  not  divested,  absolutely 
and  in  good  faith  and  with  the 
Commission's  prior  approval,  the 
Properties  to  be  Divested  within  twelve 
months  of  the  date  this  order  becomes 
final,  the  Commission  may  appoint  a 
trustee  to  divest  the  Properties  to  be 
Divested.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  §  5(1)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission,  SCI  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  §  5(1)  of  the  Federal  Trade 
Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  the  respondent  to  comply 
with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  piu'suant  to 
Paragraph  III  A  of  this  order,  respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 


opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  and  its 
counsel  of  the  identity  of  any  proposed 
trustee,  respondent  shall  be  deemed  to 
have  consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Properties  to  be  Divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  &x)m  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III  B.3  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  beheves  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facihties  related  to  the 
Properties  to  be  Divested  or  to  any  other 
relevant  information,  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  request  and  shall  cooperate 
with  the  trustee.  Respondent  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestitures.  Any  delays  in  divestiture 
caused  by  respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  II  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  frtjm  more  than 
one  acquiring  entity,  and  if  the 
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Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
accou.at  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
ser\'ices,  all  remaining  monies  shall  be 
paid  at  the  direction  of  the  respondent, 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Properties  to  be  Divested. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  coimsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for.  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
Uability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diUgently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  A  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Properties  to  be  Divested. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 


rv 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  fmal,  respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 
at  the  time  of  such  acquisition,  or 
within  the  two  years  preceding  such 
acquisition,  the  sale  of  funerals  or 
cemetery  services  in  Jackson  County, 
Oregon;  or 

B.  Acquire  any  assets  used  for  or  used 
in  the  previous  two  years  for  (and  still 
suitable  for  use  for)  the  sale  of  funerals 
or  cemetery  services  in  Jackson  County, 
Oregon. 

Provided,  however,  that  this 
Paragraph  IV  shall  not  apply  to  new 
facilities  constructed  or  developed  by 
respondent. 


It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II  and  III  of 
this  order,  respondent  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  and  has  complied  with 
Paragraphs  II  and  III  of  this  order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  II  and 
III  of  tlie  order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  i^tcsmal  memoranda,  and  all 
reports  and  rt-commendations 
concerning  divestiture  as  required  by 
this  order. 

B.  One  year  (1)  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
require,  respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  Paragraph  IV  of  this 
order. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 


thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
aH^ect  compliance  obligations  arising  out 
of  the  order. 

VII 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  wTitten  request  with  reasonable 
notice  to  respondent  made  to  their 
principal  offices,  respondent  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Conimission: 

A.  Access,  during  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

Appendix  I — Agreement  To  Hold 
Separate 

In  the  matter  of  Service  Corporation 
International,  a  corporation.  File  No.  951- 
0012. 

This  Agreement  to  Hold  Separate 
("Agreement")  is  by  and  between 
Service  Corporation  International 
("SCI"),  a  corporatit)n  organized  and 
existing  under  the  laws  of  the  State  of 
Texas,  with  its  principal  executiye 
offices  located  at  1929  Allen  Parkway, 
Houston,  Texas,  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914. 
15  U.S.C.  §41.  et.  seq.  (collectively. 
"Parties"). 

Premises 

Whereas,  on  or  about  October  5.  1994. 
SCI  entered  into  an  Agreement  and  Plan 
of  Merger  with  Uniservice  Corporation 
("Uniservice").  in  which  (1)  UC 
Acquisition  Corp.,  a  wholly-owned 
subsidiary  of  SCI.  would  be  merged  into 
Uniservice,  and  (2)  Uniservice 
shareholders  would  receive  cash 
"Acquisition");  and 

Whereas,  both  SCI  and  Uniservice 
own  interests  in  funeral  establishments 
that  provide  funerals,  cemeteries  that 
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provide  cemetery  services  and 
crematories  that  provide  cremations  to 
consumers;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  the  Acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("SCI/Uniser\'ice  Consent 
Agreement"),  the  Commission  must 
place  the  SCI/Uniservice  Consent 
Agreement  on  the  public  record  for 
public  comment  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  the  status  quo 
ante  and  holding  separate  the  assets  and 
businesses  of  certain  Uniservice  funeral 
establishments,  a  cemetery  and  a 
crematory  ("Hold  Separate  Assets") 
listed  in  Exhibit  A  attached  hereto  and 
made  a  part  hereof  until  the  divestitures 
contemplated  by  the  SCI/Uniservice 
Consent  Agreement  have  been  made, 
divestitures  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  might  not  be  possible  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  purposes  of  this 
Agreement  are  to:  (1)  preserve  the  Hold 
Separate  Assets  as  viable  independent 
businesses  pending  the  divestitures 
described  in  the  SCI/Uniservice  Consent 
Agreement;  (2)  preserve  the 
Commission's  ability  to  require  the 
divestitures  of  the  funeral 
establishments,  a  cemetery  and  a 
crematory  as  specified  in  the  SCI/ 
Uniservice  Consent  Agreement;  and  (3) 
remedy  any  anticompetitive  aspects  of 
the  Acquisition;  and 

Whereas,  SCI's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  SCI  that  the 
Acquisition  is  illegal;  and 

Whereas,  SCI  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

Now,  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that  at  the  time 
it  accepts  for  public  comment  that 
proposed  order  in  the  SCI/Uniservice 
Consent  Agreement  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 


waiting  period,  and  unless  the 
Commission  determines  to  reject  the 
SCI/Uniservice  Consent  Agreement,  it 
will  not  seek  further  relief  from  SCI 
with  respect  to  the  Acquisition,  except 
that  the  Commission  may  exercise  any 
and  all  rights  to  enforce  this  Agreement, 
the  SCI/Uniservice  Consent  Agreement 
to  which  it  is  annexed  and  made  a  part, 
and  the  order,  once  it  becomes  final, 
and  in  the  event  that  the  required 
divestitures  are  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of 
the  Hold  Separate  Assets  pursuant  to 
the  SCI/Uniservice  Consent  Agreement, 
as  follows: 

1 .  SCI  agrees  to  execute  and  be  bound 
by  the  SCI/Uniservice  Consent 
Agreement. 

2.  SCI  shall  hold  the  Hold  Separate 
Assets  separate  and  apart  from  the  date 
this  Agreement  is  accepted  until  the 
first  to  occur  of  (a)  ten  business  days 
after  the  Commission  withdraws  its 
acceptance  of  the  SCI/Uniservice 
Consent  Agreement  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules  or  (b)  the  date  the 
divestitures  required  by  the  order 
contained  in  the  SCI/Uniservice 
Consent  Agreement  are  accomplished. 
SCI's  obligation  to  hold  the  Hold 
Separate  Assets  separate  and  apart  shall 
be  on  the  following  terms  and 
conditions: 

a.  SCI  shall  hold  separate  and  apart 
the  Hold  Separate  Assets. 

b.  Except  as  provided  herein  and  as  is 
necessary  to  assure  comphance  with 
this  Agreement  and  the  Consent  Order, 
SCI  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Hold  Separate  Assets  or 
any  of  their  operations  or  businesses. 

c.  SCI  shall  cause  the  Hold  Separate 
Assets  to  continue  using  their  present 
names  and  trade  names,  and  shall 
maintain  and  preserve  the  viability  and 
marketability  of  each  of  the  Hold 
Separate  Assets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketability  or  viability. 
During  the  term  of  this  Agreement.  SCI 
shall  provide  the  Hold  Separate  Assets 
with  the  same  or  better  quality  of 
support  services,  including  without 
limitation,  payroll  processing, 
accounting,  management  information 
systems,  and  computer  support,  as 
Uniser\'ice  provided  to  the  Hold 
Separate  Assets  prior  to  the  acquisition. 

a.  SCI  shall  refrain  from  taking  any 
actions  that  may  cause  any  material 
adverse  change  in  the  business  or 
financial  conditions  of  the  Hold 
Separate  Assets. 

e.  SCI  shall  not  change  the 
composition  of  the  management  of  the 


Hold  Separate  Assets,  except  that  SCI 
may  fill  vacancies  and  remove 
management  for  cause. 

f.  SCI  shall  maintain  separate 
financial  and  operating  records  and 
shall  prepare  separate  quarterly  and 
annual  financial  statements  for  the  Hold 
Separate  Assets  and  shall  provide  the 
Commission  with  such  statements  for 
each  funeral  establishment,  cemetery 
and  crematory  within  ten  days  of  their 
availability. 

g.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  dispose  of 
assets,  SCI  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  of  the  Hold 
Separate  Assets'  material  confidential 
information  not  in  the  public  domain, 
except  as  such  information  would  be 
available  to  SCI  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purpose  set  out  in  this  subparagraph. 
("Material  confidential  information,"  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  SCI  from 
sources  other  than  Uniservice,  and 
includes  but  is  not  limited  to  pre-need 
customer  lists,  prices  quoted  by 
suppliers,  or  trade  secrets.) 

n.  All  earnings  and  profits  of  the  Hold 
Separate  Assets  shall  be  held  separate. 
If  necessary,  SCI  shall  provide  any  or  all 
of  the  Hold  Separate  Assets  with 
sufficient  working  capital  to  operate  at 
their  current  levels. 

i.  SCI  shall  refrain  &t)m,  directly  or 
indirectly,  encumbering,  selling, 
disposing  of,  or  causing  to  be  transferred 
any  assets,  property,  or  business  of  the 
Hold  Separate  Assets,  except  that  the 
Hold  Separate  Assets  may  advertise, 
purchase  merchandise  and  sell  or 
otherwise  dispose  of  merchandise  in  the 
ordinary  course  of  business. 

3.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  SCI  to  divest  itself  of  the  shares 
of  Uniservice  stock  that  SCI  may 
acquire,  or  to  compel  SCI  to  divest  any 
assets  or  businesses  of  Uniservice  that  it 
may  hold,  or  seek  any  other  injunctive 
or  equitable  relief.  SCI  shall  not  raise 
any  objection  based  upon  the  early 
termination  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  SCI  also  waives  all  rights  to 
contest  the  validity  of  this  Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
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agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
respondent  made  to  their  principal 
offices,  respondent  shall  permit  any 
duly  authorized  representative  or 
representatives  of  the  Commission: 

a.  Access,  during  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order;  and 

b.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Exhibit  A 

Hold  Separate  Assets 

1.  Perl  Funeral  Home.  42B  W.  6th  Street, 
Mcdford.  OR  97501-2713 

2.  Perl  With  Siskiyou  Funeral  Service. 
2100  Siskiyou  Boulevard,  Medford, 
OR  97,S04-8048 

3.  Siskiyou  Memorial  Park  (cemetery), 
2100  Si.skivou  Boulevard.  Medford. 
OR  97504-8048 

4.  Siskiyou  Memorial  Park  (crematory). 
2100  Siskiyou  Boulevard.  Medford. 
OR  97504-8048 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  provisionally 
accepted  an  agreement  containing  a 
proposed  consent  order  with  Service 
Corporation  International  ("SCI"),  and 
has  placed  the  proposed  consent  on  the 
public  record  for  sixty  (60)  days. 
Anyone  interested  in  the  proposed  order 
may  comment  on  it  during  this  time. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  any 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
prrjposed  consent  order. 

Tne  proposed  consent  order  stems 
from  SCI's  proposed  acquisition  of 
certain  assets  and  businesses  of 
Uniservice  Corporation  ("Uniservice"). 
According  to  the  proposed  complaint, 
this  acquisition,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended  15  U.S.C.  18,  and  Section  5  of 
the  FTC  Act.  as  amended.  15  U.S.C.  45. 


in  the  markets  for  funerals  and 
perpetual  care  cemetery  services  in 
Medford.  Oregon,  and  its  immediate 
environs. 

The  proposed  consent  order  would 
remedy  this  alleged  violation  by 
requiring  that  SCI  either  divest  the 
Uniservice  assets  and  businesses  in  this 
region  within  one  (1)  year  (Order 
Paragraph  II. A)  or  transfer  responsibility 
for  divestiture  to  a  trustee  appointed  by 
the  Commission  (Order  Paragraph  III). 
Uniservice's  crematory  and  trade  names 
are  among  these  assets  and  busine.sses 
because  they  may  be  important  to  a 
buyer's  competitive  viability  in  the 
markets  for  funerals  or  perpetual  care 
cemetery  services,  but  SCI's  obligations 
with  regard  to  them  would  cease  if  the 
buyer  does  not  wish  to  purchase  them. 
However  divestiture  is  accomplished. 
SCI  could  sell  only  to  an  acquirer  or 
acquirers  approved  in  advance  by  the 
Commission  (Order  Paragraphs  II. B  and 
III.B.2). 

Pending  divestiture,  the  proposed 
order  would  preserve  the  status  quo  in 
two  respects.  First,  to  preser\'e  the 
properties  to  be  divested,  SCI  must 
maintain  the  viability  and  marketability 
of  the  properties  and  protect  them  from 
harm  (Order  Paragraph  II.C).  Second,  to 
preserve  competition  between  SCI  and 
the  properties  to  be  divested,  SCI  must 
hold  the  properties  separate  from  SCI's 
operations  (Order  Paragraph  II.D). 

In  the  remainder  of  the  order.  SCI 
agrees  for  ten  (10)  years  to  obtain  prior 
approval  from  the  Commission  before 
acquiring  any  interest  in  hineral 
establishments  or  cemeteries  in  Jackson 
County,  Oregon  (Order  Paragraph  IV). 
report  to  the  Commission  concerning  its 
efforts  to  divest  and  comply  with  the 
prior  approval  requirement  (Order 
Paragraph  V).  notify  the  Commission  of 
any  changes  in  SCI  that  might  affect  its 
compliance  with  the  order  (Order 
Paragraph  VI),  and  permit  Commission 
representatives  to  review  documents 
and  interview  employees  to  ensure 
compliance  with  the  order  (Order 
Paragraph  VII). 

The  purpose  of  this  analysis  is  to  - 
assist  public  comment  on  the  proposed 
order.  It  is  not  an  official  interpretation 
of  the  order  or  the  accompanying 
settlement  and  is  not  intended  to 
modify  their  terms. 
Donald  S.  Clark. 
.Secretary. 

irR  Doc.  'J.S-STQZ  Filed  ,1-8-95:  8:4.')  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Tentative 
Schedule  of  Meetings  for  1995 

agency:  Food  and  Drug  Administration. 

HI  IS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  1995.  At  the  request  of 
the  Comn.is.sioner  of  Food  and  Drugs 
(the  Commissioner),  the  Institute  of 
Medicine  (the  lOM)  conducti^d  a  study 
of  the  use  of  FDA's  advisory 
committees.  The  lOM  ret;onimended 
that  the  agency  publish  an  annual 
tentative  schedule  of  its  meetings  in  the 
Federal  Register.  In  response  to  that 
recommendation,  FDA  is  publishing  its 
annua!  tentative  .schedule  of  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs.  Committee 
Management  Office  (HFA-306),  F'ood 
and  Drug  Administration,  5600  Fi.shers 
Lane,  Rockville.  MD  20857.  301-443-     . 
2765. 

SUPPLEMENTARY  INFORMATION:  The  lOM. 
at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 
the  lOM  recommended  that  FDA  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  u{x:oming  public 
advi.sory  conimittee  meetings  in  the 
Federal  Register.  FDA  has  implemented 
this  recommendation.  A  tentative 
schedule  of  forthcoming  meetings  will 
be  published  annually  in  the  Federal 
Register.  The  annual  publicntion  of 
tentatively  scheduled  advisorv 
committee  meetings  will  provide  both 
advisory  committee  members  and  the 
public  with  the  opportunity,  in  advance, 
to  schedule  attendance  at  FDA's 
upcoming  advisory  committee  meetings. 
The  schedule  is  tentative  and 
amendments  to  this  notice  will  not  be 
published  in  the  Federal  Register.  FDA 
will,  however,  publish  a  Federal 
Register  notice  15  days  in  advance  of 
each  upcoming  advisory  committee 
meeting,  announcing  the  meeting  (21 
CFR  14.20). 

The  following  list  announces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  1995: 
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Committee  name                                                                                   Dates  of  meetings 

OFFICE  OF  THE  COMMISSIONER 

Board  of  Tea  Experts  : Fetjruary  27-28 

Science  Board  to  the  Food  and  Drug  Administration June  27-28 

October  24-25 
National  Task  Force  on  AIDS  Drug  Development  January  19 

February  6-7  (subcommittee  meeting;  Drug  Discovery  Is- 
sues) 

February  23-24 

June  1-2 

September  21-22 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Ad-visory  Committee  March  10 

May  18-19 

November  20-21 
Biological  Response  Modifiers  Advisory  Committee  April  10-11 

July  13-14 

November  13-14 
Blocd  Products  Advisory  Committee  March  15 

March  23-24 

June  22-23 

September  28-29 

Decemt>er  14-15 
Vaccines  and  Related  Biological  Products  Advisory  Committee  January  26-27 

March  1 7 

April  26-27 

July  6-7 

October  26-27 

CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 

Anesthetic  and  Life  Support  Drugs  Advisory  Committee  January  17-18 

July  10-11 

November  13-14 
Anti-Infective  Drugs  Advisory  Committee Apnl  20-21 

September  21-22 
Antiviral  Drugs  Advisory  Committee  January  11-12  (joint  meeting  with  Nonprescription  Drugs  Ad- 
visory Committee) 

March  30-31  (subcommittee  meeting;  Immunosuppressive 
Drugs) 

April  3-4 

June  12-13 

October  19-20 

Arthritis  Adviso.-y  Committee March  27-28  Qoint  meeting  March  28.  with  Nonprescription 

Drugs  Advisory  Committee) 

May  25-26 

Septemt>er  18-19 

Decemt)er  4-5 , 
Cardiovascular  and  Renal  Drugs  Advisory  Committee  February  23-24 

June  1-2 

October  19-20 
Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee  (formerly  Dermato- 
logic  Drugs  Advisory  Committee). 

April  27-28 

Novembier  3-4 
Drug  Abuse  Advisory  Committee  May  2-3 

August  2-3 

December  4-5 
Endocrinologic  and  Metabolic  Drugs  Advisory  Committee  January  19-20 

February  23-24 

Fertility  and  Maternal  Health  Drugs  Advisory  Committee June  29-30 

Gastrointestinal  Drugs  Advisory  Committee '. July  13-14 

Generic  Drugs  Advisory  Committee June  14-15 

September  28-29 

Medical  Imaging  Drugs  Advisory  Committee  June  22-23 

Nonprescription  Drugs  Advisory  Committee January  1 1-13  (joint  meeting  January  1 1-12  with  Antiviral 

Drugs  Advisory  Committee) 
March  27-28  (joint  meeting  with  Arthritis  Advisory  Commit- 
tees) 
July  13-14 
Septemt)er  26-29 
November  16-17 
Oncologic  Drugs  Advisory  Committee _ February  14 
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Committee  name 


Dates  of  meetings 


Penpheral  and  Central  Nervous  System  Drugs  Advisory  Committee 


Psychopharmacologic  Drugs  Advisory  Committee 


Pulmonary-Allergy  Drugs  Advisory  Committee  

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 
Food  Advisory  Committee  


UMI 


June  8-9 

September  18-19 

Decemtjer  4-5 
June  5-6 

September  18-19 

Decemtier  4-5 
February  6 

April  24-25 

July  17-18 

October  16-17 
April  13-14 

February  22  (sutxommittee  meeting) 

May  8-9 
August  14-15 
Novemljer  6-7 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

Device  Good  Manufacturing  Practice  Advisory  Committee  June  6-7 

Medical  Devices  Advisory  Committee  

Anesthesiology  and  Respiratory  Therapy  Devices  Panel January  20 

April  21 
September  8 
Novemkjer  17 

Circulatory  System  Devices  Panel May  8-10 

August  14-15 
Decemt)er  11-12 

Clinical  Chemistry  and  Clinical  Toxicology  Devices  Panel April  6-7 

July  27-28 
September  25-26 

Dental  Products  Panel  Apnl  3-5  (Plaque  subcommittee  meeting) 

April  18-20 

August  8-10 

August  15-17  (Plaque  subcommittee  meeting) 

December  4-6  (Plaque  subcommittee  meeting) 

becemlier  5-7 

Ear.  Nose,  and  Throat  Devices  Panel  April  20-21 

July  20-21 
October  19-20 

Gastroenterology-Urology  Devices  Panel January  20 

Apnl  21 

July  20-21 

October  19-20 

General  and  Plastic  Surgery  Devices  Panel July  18-19 

General  Hospital  and  Personal  Use  Devices  Panel July  17-18 

Hematology  and  Pathology  Devices  Panel  June  9 

September  22 

Immunology  Devices  Panel  March  31 

June  23 

September  15 

December  1 

Microbiology  Devices  Panel April  27-28 

Neurological  Devices  Panel  September  14-15 

Obstetrics-Gynecology  Devices  Panel April  24-25 

July  20-21 

October  23 

Ophthalmic  Devices  Panel January  26 

July  20-21 
October  19-20 

Orthopedic  and  Rehabilitation  Devices  Panel  June  12 

Radiological  Devices  Panel  March  6 

June  19 
Septemtier  11 
December  1 1 

National  Mammography  Quality  Assurartce  Advisory  Committee January  23-25 

Apnl  24-26 
July  17-19 
October  16-18 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee  No  meetings  planned 

CENTER  FOR  VETERINARY  MEDICINE 

Vetennary  Medicine  Advisory  Committee May  10-11 

October  18-19 


Committee  name 


NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 

Advisory  Committee  on  Special  Studies  Relating  to  the  Possible  Long-Term       February  13-14 
Health  Effects  of  Phenoxy  Herbicides  and  Contaminants  (Ranch  Hand  Ad- 
visory Committee). 

Scierce  Board  to  the  National  Center  for  Toxicological  Research May  9 


Dates  of  meetings 


Dated:  March  2. 1995. 
Lir.da  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations. 
IFF.  Doc.  95-5824  Filed  3-8-95;  8:45  <im| 
BILUNC  CODE  4160-01-F 


Health  Resources  and  Services 

Administration  Advisory  Council; 
Meeting 

In  accordance  with  section  l()(a)(2)  of 
the  Federal  Advi.sory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advi.sory  bodies  scheduled  to  meet 
during  the  month  of  April  1995: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  S-  Time:  April  6-7.  1995.  9:00  a.m. 

Place:  Embassy  Kow  Hotel.  2015 
Massachusetts  Ave.,  NW.,  Washington,  DC 
200,37. 

The  meeting  is  open  to  the  public. 
Purpose:  The  Comitiittee  provides  advice 
and  recommendations  to  the  Secretarj'  on  the 
following:  Department  programs  which  are 
directed  at  reducing  infant  mortality  and 
improving  the  health  status  of  pregnant 
women  and  infants;  how  best  to  coordinate 
the  variety  of  Federal,  State,  local  and  private 
programs  and  efforts  that  are  designed  to  deal 
with  the  health  and  social  problems 
impacting  on  infant  mortality;  and  the 
implementation  of  the  Healthy  Start  initiative 
and  infant  mortality  objectives  from  Healthv 
People:  2000:  National  Health  Promotion  and 
Disease  Prevention  Objectives. 

Agenda:  Topics  that  will  be  discussed 
include:  Presentation  on  Quality  Assurance 
in  Managed  Care  and  Medicaid  Waiver 
Programs;  updates  on  the  Healthy  Start 
Program;  Welfare  Reform;  Prenatal  Care 
Issues;  and  swearing  in  of  new  Committee 
members. 
Anyone  requiring  information  regardi.ig 

the  Committee  should  contact  Dr.  Peter  van 

Dyck.  Executive  Secretary,  Advisor>' 

Committee  on  Infant  Mortality.  Health 

Resources  and  Services  Administration. 

Room  18-44.  Parkiawn  Building.  5600 

Fishers  Lane.  Rockvillo,  Maryland  20857, 

Telephone  (301)  443-2204. 
Persons  interested  in  attending  any  portion 

of  the  meeting  should  contact  Ms.  Kerry  P. 

Nesscler.  Maternal  and  Child  Health  Bureau. 

Health  Resources  and  Services 

Administration.  Telephone  (301)  443-2204. 
Name:  National  Commission  on  Allied 

Health. 
Date  Sr  Time:  April  17-18, 1995.  8:00  a.m. 
P/oce;  Cr\'stal  Cateway  Marriott,  1700 

Jefferson  Davis  Highway.  Arlington,  Virginia 

22202,  (703)  920-3230. 


The  meeting  is  open  to  the  public. 
Pur(H)se:  The  National  Commission  on 
Allied  Health  shall:  (1)  make 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Committee  on 
Labor  and  Human  Resources  of  the  Senate, 
and  tho  Committee  on  Energy  and  Commerce 
of  the  House  of  Representatives,  with  respect 
to:  [A]  The  supply  and  distribution  of  allied 
hpaith  personnel  throughout  the  United 
States;  (B)  current  and  ^ature  shortages  or 
rxces.ses  of  allied  health  personnel, 
puttitularly  in  medically  undersf;r\'ed  and 
rural  communities;  (CJ  priority  research 
needs  within  the  allied  health  professions; 
(Dj  appropriate  Federal  policies  relating  to 
the  matters  dttscribod  in  subparagraphs  (A) 
through  (C).  including  policies  concerning 
changes  in  ih.3  financing  of  undergraduate 
and  graduate  allied  health  programs,  changes 
in  the  types  of  allied  health  education,  and 
the  appropriate  Federal  role  in  tiie 
development  of  a  reseai-ch  base  in  the  allied 
health  professions:  (E)  appropriate  efforts  to 
be  carried  out  by  health  care  facilities, 
schools  and  programs  of  allied  health,  and 
professional  disociations  with  respect  to  the 
matter  referred  to  in  subparagraph  (A), 
including  efforts  for  changes  in 
undergraduate  and  graduate  allied  health 
education  programs,  and  private  support  f((r 
research  initiatives;  (F)  deficiencies  and 
needs  for  improvements  in  existing  data 
^)a^cs  concerning  the  supply  and  distribution 
of  training  programs  for  allied  health  in  the 
I'nitcd  States  and  steps  that  should  be  taken 
to  eliminate  .such  deficiencies:  and  (G) 
p.'oblems.  and  recommendations  for  the 
resolution  of  such  problems,  relating  to  the 
roles  and  functions  of  professionals  within 
the  allied  health  fields  and  other  fields  such 
as  medicine  and  dentistry:  and  (2)  encourage 
entities  providing  allied  health  education  to 
conduct  activities  to  voluntarily  achieve  the 
recommendations  of  the  Commission. 

Agenda:  The  agenda  includes  review  by 
the  Commission  members  of  the  Final  Kifpoit 
incorporating  materials  from  the  four 
Committees  (-  liuration.  data,  research,  and 
workforce)  an  i  white  papers;  presentation  of 
cross-cutting  issues  and  final 
recommendation;  discussion  of  issues  and 
recommendations  with  professional 
associations,  educators,  licensing  boards, 
third-party  payers,  consumer  groups,  and 
others. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Mr.  Neil  H. 
Sampson,  E.xecutive  Secretary.  National 
Commission  on  Allied  Health.  Bureau  of 
Health  Professions,  Health  Resources  and 
Services  Administration,  room  8-101, 
Parkiawn  Building,  5600  Fishers  Lane, 
Rockviiie.  Maryland  20857,  Telephone  (301) 
443-6853. 

Name:  National  Advisory  Council  on 
Migrant  Health. 


Date  and  Time:  April  22-23,  1995 — 8:00 
a.m. 

Place:  Doubletree  Hotel,  201  Marquette. 
NW.,  Albuquerque,  NM  87102.  505/247- 
3344. 
The  meeting  is  open  to  the  public 
Purpose:  The  Council  is  charged  with 
advising,  consulting  with,  and  making 
recommendations  to  the  Secretary-  and  the 
Administrator,  Health  Resources  and 
Services  Administration,  concerning  the 
organization,  operation,  selection,  and 
funding  of  Migrant  Health  Clcnters  and  other 
entities  under  grants  and  contracts  under 
section  329  of  the  Public  Health  Service  Act. 

Agenda:  The  agenda  includes  a  overview 
of  Council  general  business  activities  and 
priorities.  In  addition,  the  Council  will 
review  and  discuss  the  1995/95  National 
Advisory-  Council  on  Migrant  Health 
Recommendations. 

The  Council  meeting  is  being  held  in 
conjunction  with  the  National  Association  of 
Community  Health  Centers,  Annual  Migrant 
Health  Conference,  April  24-27,  1995. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Susan 
Hagler,  Migrant  Health  Program,  Staff 
Support  to  the  National  A<lvisor\-  Council  on 
Migrant  Health.  Bureau  of  Primary  Ciire. 
Health  Resources  and  Services 
Administration.  4330  East  West  Highway, 
Room  7A6-1.  Rockviiie.  Maryland  20857, 
Telephone  (301)  594-4302. 

Name:  National  Advisory-  Council  on 
Nurse  Education  and  Practice. 

Dale  and  Time:  ,^pril  27,  1995—8:30  a.m. 
to  5:00  p.m. 

Place:  W(K>dmont  Room.  Crown  Plaza 
Hotel.  1750  Rockviiie  Pike,  Rockviiie. 
Maryland  20852. 

Dui,'  and  Time:  April  28.  1995—8:30  urn. 
to  3:00  p.m. 

Place:  Conference  Room  E.  3rd  Floor.  B 
Wing.  Parkiawn  Building.  5600  Fishers  Unc. 
Kockyille,  Maryland  20857. 

Tho  meeting  is  open  to  the  Public  8:.30 
a.m.-5:00  p.m..  April  27  and  on  April  2.3 
from  8:30  a.m..-10;30  a.m.  and  from  1.00  p.m. 
for  the  remainder  of  the  meeting. 
Closed  April  28.  10:30  a  m.-l:00  p.m 
Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  gf-neral 
regulations  and  policy  matters  arising  in  the 
admini-tration  of  the  Nursing  Education  and 
Practice  Improvement  Amendments  of  1992 
(PL.  102-148).  The  Council  also  performs 
final  review  of  selected  grant  applicrttions  for 
Federal  Assistance,  and  m.ikes 
recommendations  to  the  .Administrator. 
HR.SA. 

Agenda:  Agenda  items  for  the  mwaiiig  will 
cover  announcements,  considerations  of 
minutes  of  the  previous  meeting,  the  reports 
of  the  Administrator.  Health  Resources  and 
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Services  Administration,  the  Director,  Bureau 
of  Health  Professions,  the  Director,  Division 
of  Nursing,  and  staff  reports.  The  council  will 
also  meet  in  breakout  groups  to  discuss 
current  issues  related  to  nurse  education  and 
practice. 

The  meeting  will  be  closed  to  the  public 
on  April  28,  10:30  a.m.  to  1:00  p.m.  for 
review  of  grant  applications  for  Nursing 
Education  Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds.  The  closing  is 
in  accordance  with  the  provisions  set  forth  in 
section  552b(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Associate 
Administrator  for  Policy  Coordination, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contact 
R  Margaret  Truax,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Parklawn  Building, 
Room  9-35,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-5786. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  3, 1995. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HBSA. 
[FR  Doc  95-5693  Filed  3-8-95:  8:45  am] 

WLUNO  COOe  41M-1S-P 


Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Use 

AGENCY:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  New  Routine  Use. 

SUMMARY:  In  accordance  vsdth  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(11)),  we  are  issuing  public  notice  of  our 
intent  to  establish  a  new  routine  use 
applicable  to  the  system  of  records 
entitled  Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications.  HHS/SSA/OSR.  09-60- 
0058.  Under  agreement  with 
participating  States,  the  proposed 
routine  use  will  allow  SSA  to  disclose 
Social  Security  numbers  assigned  to 
newborn  children  to  the  State  in  which 
the  births  are  registered. 

We  invite  public  comment  on  this 
publication. 

DATES:  ^Ve  filed  a  report  of  a  new 
routine  use  with  the  Chairman. 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Chairman, 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  February  28. 1995.  The 


routine  use  will  become  effective  as 
proposed,  without  further  notice,  on 
April  18,  1995,  unless  we  receive 
comments  on  or  before  that  date  which 
would  warrant  preventing  the  routine 
use  from  taking  effect. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-A-6 
Operations  Building,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
(FAX  number:  410/966-0869).  All 
comments  received  will  be  available  for 
public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Price,  Social  Insurance 
Specialist,  Confidentiality  and 
Disclosure  Branch,  Office  of  Disclosure 
Pohcy.  Social  Security  Administration, 
3-A-6  Operations  Building.  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  410-965- 
6011. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Routine  Use 

More  than  four  million  children  are 
bom  each  year  in  the  United  States.  The 
Social  Security  Administration  (SSA) 
has  encouraged  application  for,  and 
assignment  of.  Social  Security  account  • 
numbers  (SSN)  to  children  at  birth  since 
1989.  To  that  end.  SSA's  Enumeration  at 
Birth  (EAB)  program  allows  parents  of 
newborn  infants  in  most  States  to 
request  an  SSN  as  part  of  the  State's 
birth  registration  process.  When  the 
EAB  program  is  not  used,  parents  can 
apply  for  a  child's  SSN  for  income  tax 
purposes  at  a  local  SSA  field  office. 
State  bureaus  of  vital  statistics  (BVS) 
accxmiulate  the  birth  registration 
information  received  from  hospitals  and 
periodically  send  SSA  an  electronic  file 
with  the  data  needed  to  assign  SSNs  to 
the  individuals  in  the  file.  SSA 
processes  the  file,  assigns  the  SSNs,  and 
sends  an  SSN  card  for  each  newborn  to 
the  child's  parents. 

Under  the  EAB  program,  SSA  does 
not  send  the  child's  SSN  to  the  State 
BVS  unless  the  parents  have  agreed. 
Seven  States  now  ask  for  parental 
consent  to  allow  the  child's  SSN  to 
become  part  of  the  birth  record. 

The  proposed  routine  use  would 
permit  SSA  to  send  the  SSNs  of 
newborns,  and  as  a  one  time  disclosure, 
the  SSNs  of  children  born  since 
December  31, 1990,  to  the  State  BVS  in 
which  a  birth  is  recorded  without 
having  to  secure  parental  consent.  The 
SSN  would  become  part  of  the 
confidential  portion  of  the  birth  record. 
Parents  would  also  be  given  the  option 
of  requesting  that  their  child's  SSN  not 
be  included  in  the  birth  record. 


States  could  use  these  SSNs  as  the 
primary  identifying  numbers  in 
administering  public  health  and  income 
maintenance  programs  and  in  statistical 
research  and  evaluation  projects.  Public 
health  program  uses  of  the  SSNs  would 
include,  but  are  not  limited  to, 
establishing  public  immunization 
registries,  ensuring  complete  birth 
record  registration  by  matching  vital 
records  with  neonatal  test  results, 
conducting  studies  of  factors 
contributing  to  infant  mortality  by 
linking  birth  and  death  records,  and 
evaluating  the  efficacy  of  intervention 
programs  such  as  the  Women,  Infants 
and  Children  (WIC)  nutrition  program. 
"Healthy  Start"  or  other  health 
maintenance  programs.  Income 
maintenance  program  purposes  for 
which  the  States  could  use  the  SSNs 
include  verifying  the  identity  of 
applicants  for  services  to  families  and 
children. 

In  all  research  and  statistical  studies 
involving  record  linkages  with  other 
data  bases,  the  SSNs  provided  imder 
this  routine  use  would  serve  as  the 
primary  matching  key.  but  would  not  be 
released  for  pubhc  use.  Once  the 
records  are  linked  and  a  data  set 
created,  the  personal  identifying 
information  (including  SSNs)  is  usually 
removed.  The  resulting  data  set  is  used 
for  aggregate  analysis.  Personal 
identifiers  are  retained  in  the  data  set 
only  when  they  are  determined  to  be 
necessary  to  the  outcome  of  the  study  by 
an  Institutional  Review  Board  (IRB). 
Internal  IRBs  review  all  proposals  for 
health  research  on  human  subjects  in 
institutions  conducting  such  research. 
IRBs  also  examine  proposed  protocols  of 
investigations  to  determine  if  any 
unwarranted  harm  to  individuals  would 
result  from  the  use  of  identifying  data. 

One  benefit  of  the  proposed  new 
routine  use  is  the  potential  value  of  the 
SSN  to  statewide  Childhood 
Immunization  Registries.  Ensuring  that 
all  children  complete  the  recommended 
series  of  immunizations  (14  to  15  doses 
of  vaccines  by  the  second  birthday)  is 
the  main  goal  of  immunization 
programs.  Although  approximately  95% 
of  all  children  in  the  United  States  begin 
the  recommended  series  of 
immunizations,  only  about  half 
complete  the  series  by  tv.'o  years  of  age, 
a  critical  period  for  childhood  disease 
prevention. 

Statewide  immunization  information 
systems  are  a  partial  response  to  the 
problem  of  incomplete  immunizations. 
Evaluating  the  immunization  status  of 
individuals  is  difficult  because  roughly 
40%  of  children  receive  their 
immunizations  from  two  or  more 
providers  and  many  parents  do  not 


maintain  accurate  records.  In  a  joint 
effort.  State  and  Federal  agencies  are 
working  together  to  create,  in  each  JKatc, 
a  statewide  childhood  immunization 
registry  which  contains,  for  each 
individual,  not  the  details  of  the 
immunization  history,  but  the  location 
of  the  inmiunization  information  system 
that  contains  the  history. 

In  such  a  system,  immunization 
details  would  be  maintained  locally  by 
providers  themselves  in  their  own  data 
systems.  Subject  to  applicable  privacy 
safeguards  and  requirements,  including 
the  consent  of  parents  or  guardians 
when  legally  required,  a  statewide 
record  system  would  provide  a  means 
for  exchanging  immunization 
information  between  providers  when 
(and  only  when)  necessary,  transferring 
immunization  histories  when 
individuals  move  from  one  State  to 
another,  and  assessing  the 
immunization  status  of  the  State  and 
nation.  Using  the  SSN  as  the  primary 
identifying  record  number  would 
facilitate  the  process  and  lower  the  cost 
of  creating  and  operating  a  national 
network  of  coordinated  statewide 
immunization  registries.  To  ensure  that 
the  registries  contain  a  complete  census 
of  preschool  children  for  the  purposes 
described  in  the  routine  use  proposal, 
SSA  will,  on  a  one  time,  retroactive 
basis,  provide  the  participating  States' 
BVSs  with  the  SSNs  of  children  bom 
after  December  31,  1990. 

SSA  discloses  information  from  its 
systems  of  records  to  certain  entities 
that  use  the  information  for  a  purpose 
that  is  compatible  with  the  purpose  for 
which  SSA  collects  it.  Such  disclosures 
may  include  providing  an  individual's 
correct  SSN  to  an  entity  which  has 
either  no  record  of  the  individual's  SSN 
or  an  incorrect  one,  or  verifying  only  the 
fact  that  an  entity  has  an  individual's 
correct  SSN.  In  the  case  of  State  BVSs. 
SSA  would  provide  the  correct  SSN  or 
verify  correct  SSNs  under  the  proposed 
routine  use. 

The  proposed  routine  use  will  read  as 
follows: 

To  State  vital  records  and  statistics 
agencies,  the  SSNs  of  newborn  children 
for  administering  public  health  and 
income  maintenance  programs, 
including  conducting  statistical  studies 
and  evaluation  projects. 

We  are  not  publishing  in  its  entirety 
the  notice  of  the  system  of  records  to 
which  we  are  adding  the  new  routine 
use  statement.  A  notice  of  that  system, 
the  Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications,  HHS/SSA/OSR,  09-60- 
0058,  was  last  published  in  tlie  Federal 
Register  at  60  FR  2144,  January  6. 1995. 


11.  Compatibility  of  Proposed  Routine 
Use 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a(a)(7), 
(b)(3),  and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  401.310). 

As  discussed  above,  the  Privacy  Act 
permits  us  to  disclose  information  about 
individuals  without  their  consent  for  a 
routine  use,  i.e.,  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
we  collected  the  information.  Consistent 
with  the  Privacy  Act,  under  20  CFR 
401.310  we  may  disclose  information 
under  a  routine  use  for  administering 
our  programs,  for  income  or  health 
maintenance  programs  of  other 
agencies,  and  for  epidemiological  and 
similar  research.  SSA  assigns  SSNs  to 
children  as  personal  identifiers  for 
efficient  administration  of  the  Social 
Security  Act  (Act),  based  in  part  on 
section  205(c)(2)(B)(i)(IV)  of  the  Act, 
which  authorizes  SSA  to  take 
affirmative  measures  to  assure  that  SSNs 
are  assigned  to  below  school  age 
children  at  the  request  of  their  parents 
or  guardians,  and  for  helping  detect  and 
deter  the  illegal  conduct  described  in 
section  208(a)(7)  of  the  Act.  States  have 
authority  under  their  owti  laws  to  create 
and  maintain  State  registries  of  births. 
They  have  a  compelling  interest  in 
protecting  the  integrity  of  their  birth 
registries  and  in  preventing  birth 
certificate  fraud.  The  internal  use  by 
States  of  SSNs  for  identification 
purposes,  efficient  administration  of 
health  and  income  maintenance 
programs,  and  statistical  studies  is 
compatible  with  the  purposes  for  which 
SSA  assigns  and  maintains  SSNs  and. 
thus,  meets  the  criteria  for  the 
establishment  of  a  routine  use  under  the 
Privacy  Act  and  the  regulation. 

III.  Effect  of  the  Proposal  on  Individual 
Rights 

As  discussed  above,  the  proposed 
new  routine  use  will  permit  SSA  to 
send  the  SSNs  of  newborns  to  State 
BVSs  in  which  the  births  are  recorded. 
The  SSN  would  thus  become  part  of  the 
confidential  portion  of  the  birth  record 
and  would  be  available  only  for  State 
use  in  health  and  income  maintenance 
administration  and  research.  It  would 
not  appear  on  the  public  portion  of  the 
record,  the  birth  certificate.  Strict 
protection  of  the  confidentiality  of  the 
SSN  by  the  State  is  required  by  Federal 
law.  SSA  will  follow  all  statutory  and 
regulatory  requirements  for  disclosure. 
Agreements  between  SSA  and  the  States 
will  govern  access  to  the  SSNs  and  will 
incorporate  the  required  statutory  and 
regulatory  safeguards.  In  addition,  the 


agreements  will  include  a  provision  that 
requires  States  to  notify  parents  that 
they  may  request  that  Uieir  child's  SSN 
be  removed  from  the  birth  record.  Thus, 
we  do  not  anticipate  that  the  proposed 
disclosure  to  the  States  will  have  any 
adverse  effect  on  the  privacy  or  other 
rights  of  individuals. 

Dated:  February  28. 1995. 
Shirley  S.  Chater. 
Commissioner  of  Social  Security. 
[FR  Doc.  95-5632  Filed  3-8-95;  8:45  am) 
BtLUNG  CODE  4igO-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-9&-3897] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  on  or  before  April  10,  1995. 
Comments  should  refer  to  the  proposal 
by  name  and  should  be  sent  to:  Joseph 
F'  Lackey.  Jr.,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
E.xecutive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Manag'  .T.ent 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Papen\ork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
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proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 


of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  2, 1995. 
Kay  Weaver, 

Acting  Director,  Information  Hesources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Customer  Service  Initiative 
Questioimaire. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Complainants  and  respondents  to  Fair 
Housing  cases  will  be  interviewed  as 
part  of  Fair  Housing  and  Equal 


Opportunity's  response  to  Executive 
Order  part  of  Fair  Housing  and  Equal 
Oppqgtunity's  response  to  Executive 
Order  12862,  "Setting  Customer  Service 
Standards."  This  order  sets  customer 
standards  to  ensure  that  the  Federal 
Government  is  providing  the  highest 
quality  of  service  possible.  The  overall 
plan  provides  a  comprehensive 
framework  of  customer  satisfaction 
studies  to  determine  the  kind  and 
quality  of  services  the  customers  want 
and  their  satisfaction  level  with  existing 
services. 

Form  Number:  None. 

Respondents:  Individual  or 
Households. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Questionnaire 


350 


.25 


88 


Total  Estimated  Burden  Hours:  88. 

Status:  N«w. 

Contact:  Leon  Garrett,  HUD,  (202) 
708-2740;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  March  2, 1995. 
IFR  Doc.  95-5801  Filed  3-8-95;  8:45  am) 
BILUNG  C006  4210-01-M 

[Docket  No.  N-95-3898] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are   , 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  on  or  before  April  10, 1995. 
Comments  should  refer  to  the  proposal 
bv  name  and  should  be  sent  to:  Joseph 
F.  Lackey,  Jr.,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  ^s 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  list  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  February  27. 1995. 

David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Land  Sales  Registration, 
Purchaser's  Revocation  Rights,  Sales 
Practices  and  Standards,  and  Formal 
Procedures  and  Rules  of  Practice. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Interstate  Land  Sales  Full  Disclosure 
Act  requires  certain  subdivision 
developers  to  register  with  the 
Department  of  Housing  and  Urban 
Development  or  to  operate  under  certain 
exemptions.  The  addition  of  the 
Multiple  Site  Subdivision  Exemption 
will  alleviate  certain  developers  of 
subdivisions,  unique  in  nature,  from 
complying  with  registration 
requirements. 

Form  Number:  None. 

Respondents:  Individuals  or 
Household  and  Businesses  or  Other  For- 
Profit. 

Report  Burden: 


Total  Estimated  Burden  Hours: 
18.913. 

Status:  Extension  with  changes. 

Contact:  Maurice  D.  Gullfidge,  HUD, 
(202)  708-0502;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

D.ited:  Februan,'  27, 1995 
IFR  Doc.  95-5802  Filed  3-8-95;  8.45  am) 
BILLING  CODE  421(M>1-M 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


1,230 


10.7 


1.43 


18,913 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management  (BLM) 
IAA-81 0-1 820-01] 

Infomiation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paper  Work 
Reduction  Act 

The  proposal  for  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contracting  the  Bureau's  clearance 
officer  at  the  telephone  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  office  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington.  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Anges  Sutphin,  BLM  NPR 
Team,  Mail  Stop  2464, 1849  C  Street 
NW.,  Washington,  DC  20240. 
Title:  BLM's  Generic  Customer 
Satisfaction  Surveys  and  Focus 
Groups 
Abstract:  Annually,  millions  of 
individuals,  and  thousands  of  groups 
and  businesses,  contact  the  Bureau  of 
Land  Management  by  mail,  in  person, 
or  by  telephone  to  obtain  information 
and/or  products  or  services.  The 
collections  will  obtain  information  for 
determining  the  level  of  satisfaction, 
customers  values,  and  areas  where 
improvements  could  be  made  in 
providing  products  and  ser\'ices  by 
the  Bureau  of  Land  Management  from 
the  various  customer  segments  and 
groups 
Bureau  Form  Number:  None 
Frequency:  On  occasions,  annually 
Description  of  Respondents: 
Individuals;  local,  county,  and  state 
governments;  Indian  Alottees  and 
Tribes;  businesses  and  for-profit 
organizations,  Federal  Agencies  or 
employees,  non-profit  institutions, 
small  businesses  and  organizations 


Estimated  Time  of  Completion:  30 

minutes 
Annual  Responses:  15000 
Annual  Burden  Hours:  7500  hours 
Bureau  Clearance  Officer:  Mae  Bowman 

(202)452-5011. 

Dated:  January  10, 1995. 

Nina  Rose  Hatfield, 

Assistant  Director  Business  and  Fiscal 
Sen'ices. 

IFR  Doc.  95-5762  Filed  3-8-95;  8:45  am] 
BILUNG  CODE  43ia-84-M 


[CA-020-510-10-BC39;  CACA-<}1406,  NVN- 
57250] 

Notice  Of  Availability  of  a  Draft 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior,  Susanville  District  Office, 

CaUfornia. 

ACTION:  Notice  of  Availability  of  a  Draft 

Impact  Statement  (DEIS). 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  the  California 
Public  UtiHties  Commission  (CPUC) 
have  prepared  a  draft  Environmental 
Impact  Report/Statement  (EIR/S)  for  the 
Alturas  345  Kilovolt  (KV)  transmission 
line  project  proposed  by  Sierra  Pacific 
Power  Company  (SPPCo)  in  BLM 
application  number  CACA-31406.  The 
draft  EIR/S  has  been  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act. 
The  BLM  and  CPUC  believe,  subject 
to  public  comment,  the  approval  of  the 
proposed  project,  with  appropriate 
mitigation  measures,  has  the  potential  to 
significantly  impact  the  environment. 
The  draft  EIR/S  includes  an  evaluation 
of  the  proposed  project.  The  draft 
EIR/S  assesses  the  environmental 
impacts  of  the  approval,  construction, 
operation  and  maintenance  of  a  345KV 
overhead  electric  power  transmission 
line  approximately  164  miles  long,  from 
the  vicinity  of  Alturas,  California 
through  Modoc,  Lassen,  and  Sierra 
Counties,  California,  through  Washoe 
County,  Nevada  to  the  vicinity  of  Reno, 
Nevada.  The  proposed  project  would 
affect  Federal.  State  and  private  lands. 
The  proposed  project  also  includes  the 
construction  of  two  new  electrical 
substations,  one  northwest  of  Ahuras 
and  one  in  Sierra  County,  California, 
just  west  of  Border  Town,  Nevada,  and 
the  expansion  of  SPPCo's  existing  North 
Valley  Road  Substation. 

The  impact  analysis  in  the  draft 
EIR/S  includes  theidentification  of 
feasible  mitigation  measures  and 


alternatives  to  the  proposed  project, 
which,  if  incorporated  into  the  Project, 
would  avoid  or  minimize  impacts. 

The  draft  ElR/S  has  been  placed  in  the 
public  files  of  the  CPUC  and  the  BLM. 
and  is  available  for  public  inspection  at: 

California  Public  UtiUties  Commission, 
Central  Files,  505  Van  Ness  Avenue, 
San  Francisco,  CA  94102,  (415)  703- 
2045 

Bureau  of  Land  Management,  Susanville 
District  Office,  705  Hall  Street, 
Susanville.  CA  96130,  (916)  257-5381 

Copies  of  the  DEIR/S  are  available  for 
inspection  at  BLM  offices  in  Alturas  and 
Susanville.  California,  in  Carson  City, 
Nevada,  and  Washington.  DC.;  at  the 
Modoc  National  Forest  in  Alturas  and 
the  Toiyabe  National  Forest  in  Sparks, 
NV;  at  public  libraries  in  Alturas, 
Susanville  and  Reno,  and  at  the  City 
Hall  in  Loyalton.  Copies  have  also  been 
sent  to  interested  Federal,  State  and 
local  agencies  and  interested  groups.  An 
Executive  Summary  of  the  kev  issues 
and  impacts  addressed  in  the  EIR/S  will 
be  available  upon  request. 

DATES  AND  ADDRESSES:  Any  person 
wishing  to  comment  on  the  draft  EIR/S 
may  do  so.  Comments  should  be  filed  as 
soon  as  possible,  but  must  be  received 
no  later  than  May  3,  1995.  Written 
comments  on  the  draft  EIR/S  must 
reference  CPUC  Application  No.  93-11- 
018  and  BLM  Application  No.  CACA- 
31406.  Comments  on  the  draft  EIR/S 
and  request  for  the  Executive  summary 
should  be  addressed  to:  Julie  Halligan/ 
Peter  Humm.  CPUC/BLM,  c/o  Aspen 
Environmental  Group,  30423  Canwood 
Street.  Suite  218,  Agoura  Hills.  CA 
91301. 

In  addition  to  asking  for  written 
comments,  the  public  is  invited  to 
attend  any  of  the  public  workshops  and 
hearings  that  will  be  held  at  the  times 
and  locations  listed  below.  The  public 
workshops  will  be  informal  and  will 
ser\'e  to  help  affected  communities 
understand  the  project  and  the  draft 
EIR/S  and  its  findings. 

The  CPUC  and  BLM  will  hold  public 
hearings  near  the  end  of  the  public      ' 
review  period  to  receive  oral  comments 
on  the  draft  EIR/S.  The  hearings  will  be 
conducted  before  an  Administrative 
Law  Judge.  A  court  reporter  will  record 
ctich  hearing  so  that  any  comments  will 
be  accurately  entered  into  the  public 
record. 

Locations  and  schedules  for  the 
workshops  and  hearings  are: 


UMI 
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Alluras.  CA.  City  Hall,  200  North  Street  

Susanville,  CA,  Monticola  Club,  140  S.  Lassen  St  

Loyalton.  CA,  Loyatton  High  School,  700  Fourth  Street  

Reno/Sparks,  NV.  Best  Western.  Airport  Plaza  Hotel.  1981  Terminal  Way.  Reno 


Workshops 


Monday,  3/13/95,  6  p.m  

Tuesday.  3/14/95,  6  p.m  .... 
Wednesday,  3/15/95,  6  p.m 

Thursday,  3/16/95,  6  p.m  ... 


Hearings 


Monday,  4/17/95.  6  p.m. 
Tuesday,  4/18/95,  6  p.m. 
Wednesday,  4/19/95,  6 

p.m. 
Thursday.  4/20/95,  6  p.m. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT:  This 
Federal  Notice  of  Availability  of  Draft 
EIR/S  is  issued  by  the  District  Manager, 
Bureau  of  Land  Management,  705  Hall 
Street.  Susanville,  California  96130.  For 
further  information  write  to  the  District 
Manager  or  call  Peter  Humm,  BLM 
Project  Manager,  at  (916)  257-0456. 

Dated:  February  28, 1995. 
Herrick  E.  Hanks, 
District  Manager. 
IFR  Doc.  95-5694  Filed  3-8-95:  8:45  am) 

BILUNQ  COOC  431(M0-M 

Bureau  of  Land  Management 

[WY-04(M)5-1310-01] 

Texaco's  Stagecoach  Draw  Unit; 
Wyoming;  Availability  of  Draft 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  draft 

environmental  impact  statement  (EIS). 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  Texaco's  Stagecoach 
Draw  Draft  EIS  analyzing  the 
environmental  consequences  of  a 
proposed  natural  gas  development  and 
production  operation  in  the  Stagecoach 
Draw  Unit  approximately  7  miles 
southwest  of  Farson,  Wyoming, 
Sweetwater  County.  The  project  area 
encompasses  23,575  acres  within 
portions  of  Townships  22,  23,  and  24 
north,  ranges  107  and  108  North. 
DATES:  Comments  on  the  Draft  EIS  will 
be  accepted  for  45  days  following  the 
date  that  the  Environmental  Protection 
Agency  (EPA)  publishes  their  Notice  of 
Availability  in  the  Federal  Register.  The 
EPA  notice  is  expected  to  be  published 
on  March  10, 1995.  There  are  presently 
no  plans  to  hold  a  public  hearing  on  the 
Texaco  Stagecoach  Draw  Unit  Draft  EIS 
because  of  apparent  lack  of  substantial 
environmental  controversy  concerning 
the  proposed  project.  Reviewers  are 
encouraged  to  visit  the  local  BLM 
offices  in  Cheyenne  and  Rock  Springs, 
Wyoming  and  talk  with  the  Managers 
about  any  concerns.  If  enough  people 
indicate  a  desire  to  testify  by  returning 
the  tear-out  sheet  provided  in  the  Draft 
EIS,  a  public  heari«g(s)  will  be 


scheduled.  Information  on  the 
hearing(s)  will  be  published  in  state  and 
local  newspapers  and  other  media 
sources,  and  direct  mailing  to  the 
recipients  of  the  Draft  EIS  to  give  the 
public  enough  notice. 

ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  sent  to  Bureau  of  Land 
Management,  Bill  McMahan  (Project 
Coordinator),  P.O.  Box  1869,  Rock 
Springs,  WY  82902-1869. 

SUPPLEMENTARY  INFORMATION:  The  Draft 

EIS  analyzes  a  proposed  action,  one 
development  alternative,  and  the  no 
action  alternative.  Texaco  USA  proposes 
to  develop  a  23,575  acre  natural  gas 
field  by  drilling  72  wells  on  an  average 
spacing  of  320  acres  over  the  next  6  to 
10  years.  Texaco's  plans  and  drilling 
schedules  would  be  contingent  upon 
both  an  increased  demand  for  natural 
gas  supplies  in  response  to  the  Clean 
Air  Act  amendments  of  1990  and  an 
adequate  price  for  the  gas  at  the 
wellhead.  The  Draft  EIS  describes  the 
physical,  biological,  cultural,  historic, 
and  socioeconomic  resources  in  and 
surrounding  the  project  area.  The  focus 
for  impact  analysis  was  based  upon 
resource  issues  and  concerns  identified 
during  the  public  scoping.  Potential 
impacts  of  concern  from  development 
were  to  antelope  migrations  and  crucial 
winter  range;  sage  grouse  and  raptor 
breeding  and  nesting;  sediment 
increases  to  the  Big  Sandy  River; 
groundwater  contamination;  Oregon, 
Mormon  Pioneer,  Pony  Express,  and 
California  Historic  Trails  condition  and 
viewshed;  changes  in  livestock  and  wild 
horse  management;  and  cumulative 
effects.  The  Draft  EIS,  in  compliance 
with  Section  7(c)  of  the  Endangered 
Species  Act  (as  amended),  includes  the 
Biological  Assessment  for  the  purpose 
of  identifying  any  endangered  or 
threatened  species  which  are  likely  to 
be  affected  by  the  proposed  action. 

Dated:  March  2. 1995. 
Alan  L.  Kesterke, 

Associate  State  Director. 

IFR  Doc.  95-5765  Filed  3-8-95;  8:45  am] 

BILUNG  COOE  4310-22-M 


PD-015-05-1430-01;  IDI-30841] 

Notice  of  Realty  Action,  Sale  of  Public 
Lands  in  Owyhee  County,  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Sale  of  public  lands  in  CKv7hee 

County. 

SUMMARY:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  at  no  less  than  appraised  fair 
market  value.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boise  Meridian,  Idaho 

T.  5  S..  R.  3  VV., 

Sec.  6:  Lot  70. 

The  area  described  contains  .06  acres,  more 
or  less. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provision  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

ADDRESSES:  Boise  District  Office,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  Moore,  Land  Law  Examiner,  at 
the  address  shown  above  or  (208)  384- 
3452. 

SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to 
Kenneth  M.  and  Linda  R.  Jantz,  and  Erik 
A.  Jantz,  of  Elkhom,  Nebraska,  the 
current  building  owners,  at  fair  market 
value  in  order  to  give  the  Silver  City 
community  a  more  permanent  character 
and  the  building  owners  a  tenure 
interest  in  the  land  on  which  the 
building  is  located.  Selling  this  parcel  to 
the  building  owners  will  provide 
incentive  to  maintain  the  building  in  the 
historical  nature  in  which  it  was  built, 
thus  maintaining  a  valuable  part  of  our 


early  history  in  this  historic  mining 
district. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Boise  District,  at  the  above 
address.  Any  adverse  comments  wrill  bo 
reviewed  by  the  District  Manager,  who 
may  vacate  or  modifj'  this  realty  action 
to  accommodate  the  protest.  If  the 
protest  is  not  accommodated,  the 
comments  are  subject  to  review  of  the 
State  Director,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  adverse  comments,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

The  reservations,  terms  and 
conditions  of  this  sale  are  as  follows: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  under  the  Act  of 
August  30,  1890,  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  lands  so 
patented  pursuant  to  the  Act  of  October 
21,  1976,  (90  Stat.  2757;  43  U.S.C.  1719), 
and  to  it,  or  persons  authorized  by  it  the 
right  to  prospect,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

3.  Excepting  and  reserving  to  tlie 
public  a  right-of-way  for  existing  roads 
over  the  lot  for  public  access. 

4.  The  patent  will  be  subject  to  Silver 
City  Zoning  Ordinance  No.  88-03.  dated 
October  11,  1988. 

Dated:  March  1.  1995. 
I.  David  Brunner, 

Ecosystem  Manager. 

IFR  Doc.  95-5764  Filed  3-8-95;  8:45  ara] 
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Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  ampnded  (16  U.S.C.  1531,  ef 
seq.): 

PRT-799196 

Applicant:  Patricia  Wainright.  New 
Brunswick.  NJ. 

The  applicant  request  a  permit  to 
import  dropped  feathers  and  blcod 
taken  from  captive  Cuban  parrots 
[Amazona  hucocephala]  in  Cuba  for  the 
purpose  of  the  survival  of  the  species 
I  ti  rough  scientific  research. 


PRT-799556 

Applicant:  Charles  Whitlow.  Nunica.  ML 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  J.B.  Pohl.  Shenfield, 
Grahamstown.  Riebeek  East.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  42b(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Pri\  acy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,. Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  Man  h  3,  1995. 
Caroline  Anderson, 

Ac1::^g  Chief.  Branch  ofPurmils.  Office  of 

Manageincnf  Authority. 

IFR  Doc.  95-5703  Filed  3-8-95;  8:45  ami 
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Withdrawal  of  Proposed  Guidelines  on 
African  Elephant  Sport-hunted  Trophy 
Permits 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  withdrawal  of 

proposed  guidelines. 

SUMMARY:  1  he  Fish  and  Wildlife  Service 
(Service)  announces  the  withdrawal  of 
the  proposed  guidelines  for  the  issuance 
of  Scientific  Authority  advice  on  permit 
applications  under  the  Convention  on 
International  Trade  in  Endangered 
Species  on  Wild  Fauna  and  Flora 
(CITES)  for  the  import  of  sport-hunted 
African  elephant  trophies. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  the  seventh  meeting  of  the  CITES 
Conference  of  the  Parties,  held  on 
October  9-20.  1989.  the  Party  nations 
voted  to  transfer  the  African  elephant 
from  Appendix  II  to  Appendix  I,  and 
this  action  became  effective  on  Januarv 


18,  1990.  As  a  result  of  this  action. 
Appendix  I  import  permits  for  the 
importation  of  the  sport-hunted  African 
elephant  trophies  are  required  under 
CITES. 

Under  CITES.  Appendix  i  import 
permits  can  be  issued  if  the  Scientific 
Authority  of  the  importing  countr>'  has 
advised  die  Management  Authority  of 
the  importing  country  that  the  import 
will  be  for  purposes  not  detrimental  to 
the  survival  of  the  species.  Additional 
guidance  for  issuance  of  such  advice 
was  provided  by  CITES  resolution  Conf. 
2.11  on  "Trade  in  Hunting  Trophies  of 
Species  Listed  in  Appendix  I."  which 
had  been  adopted  at  the  second  meeting 
of  the  Conference  of  the  Parties  in  1979. 
Paragraph  c  of  that  resolution  called  for 
the  Scientific  Authority  to  conduct  a 
"comprehensive  examination 
concerning  the  question  of  whether  the 
importation  is  serving  a  purpose  which 
is  not  detrimental  to  the  survival  of  the 
species,"  including  whether  the  killing 
of  the  animals  whose  trophies  are 
intended  for  import  would  enhance  the 
survival  of  the  species. 

In  reviewing  permit  applications  for 
the  importation  of  sport-hunted  African 
elephant  trophies,  the  Service  believes 
that  the  populations  to  be  hunted 
should  be  of  sufficient  size  and  stability 
to  allow  for  the  projected  off-take  and 
that  the  country's  management  and 
enforcement  authorities  should  have  the 
ability  to  ensure  adequate  managemc^nt 
of  the  species.  In  addition,  the  Service 
has  considered  whether  the  activity 
associated  with  the  importation  would 
enhance  the  survival  of  the  elephant. 
For  these  reasons,  the  Service  developed 
internal  guidelines  that  described  all  of 
the  factors  that  might  be  considered  in 
issuing  a  Scientific  Authority  advice, 
especially  if  the  expected  off-take 
approached  the  maximum  allowable  to 
sustain  a  population.  One  aspect  of  the 
guidelines  called  for  clear  evidence  that 
the  sport  hunting  activities  enhance  the 
surv  ival  of  the  species. 

In  response  to  the  Serv  ices  use  of 
these  guidelines.  Safari  Club 
International  filed  suit  challenging  the 
procedure  and  substantive  adequacy  of 
the  guidelines,  see  Safari  Club 
International  V.  Lujan.  Civ.  No.  91-2523 
(D.D.C.,  filed  Oct.  8,  1991).  As  a 
consequence,  the  Service  voluntarily 
sought  public  review  and  comments  on 
its  guidelines  through  a  February  9. 
1993,  Federal  Register  notice  of 
proDOsed  guidelines  (58  FR  7813). 

The  U.S.  Scientific  Authority  has 
issued  general  "non-detriment"  advices 
covering  African  elephant  trophies 
lawfully  taken  in  South  Africa  and 
Zimbabwe  and  has  issued  "non- 
detriment"  advices  for  trophies  taken  in 
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Namibia,  Tanzania,  and  Cameroon. 
During  1993  and  1994,  permits  were 
issued  for  over  400  sport-hunted  African 
elephant  trophies  (1  for  Cameroon,  28 
for  Namibia,  31  for  South  Africa,  109  for 
Tanzania  and  254  for  Zimbabwe). 

On  June  10, 1994.  the  Government  of 
Namibia  submitted  a  proposed 
amendment  to  paragraph  c  of  CITES 
resolution  Conf.  2.11  to  remove  the 
expectation  that  the  importing  country's 
Scientific  Authority  would  consider 
whether  the  killing  of  the  animals 
whose  trophies  are  intended  for  import 
would  enhance  the  survival  of  the 
species.  The  amendment  also  proposed 
that  the  "Scientific  Authority  of  the 
importing  country  accept  the  finding  of 
the  Scientific  Authority  of  the  exporting 
country  that  the  exportation  of  the 
hunting  trophy  is  not  detrimental  to  the 
survival  of  the  species".  In  November 
1994,  at  the  ninth  meeting  of  the 
Conference  of  the  Parties  to  CITES, 
Namibia's  proposal  was  revised  by 
adding  the  phrase,  "unless  there  are 
scientific  or  management  data  to 
indicate  otherwise,"  in  recognition  of 
the  requirement  in  Article  Ill.S.a  of 
CITES  that  the  Scientific  Authority  of 
the  importing  country  make  an 
independent  assessment.  With  this 
revision,  the  CITES  Parties  adopted  the 
proposal  to  revise  paragraph  c  of  Conf. 
2.11. 

Because  of  the  revision  of  paragraph 
c  of  CITES  resolution  Conf.  2.11  and  the 
perception,  not  intended  by  the  Service, 
that  the  proposed  guidelines  would 
preclude  the  importation  of  sport- 
hunted  African  elephant  trophies  from 
properly  managed  populations,  the 
Service  is  hereby  withdrawing  the 
proposed  guidelines.  In  evaluating 
applications  to  import  African  elephant 
trophies,  the  Service  will  follow  the 
guidance  set  forth  in  Conf.  2.11,  as 
revised,  as  well  as  other  appropriate 
authorities.  A  summary  of  relevant 
authorities  is  discussed  later  in  this 
notice. 

Conunents  on  Proposed  Guidelines 

The  Si^rvice  received  27  letters  from 
wildlife  professionals,  safari  operators, 
and  national  wildlife  department 
representatives;  105  letters  from  private 
individuals,  and  petitions  from  safari 
and  hunting  clubs  containing  956 
signatures.  In  addition,  the  Service 
received  a  petition  with  3,360  signatures 
representing  rural  Zimbabweans 
participating  in  Communal  Areas 
Wildlife  Management  Programme  for 
Indigenous  Resources  (CAMPFIRE).  The 
majority  of  responses  indicated  that 
there  was  significant  confusion  on  the 
scope  and  intent  of  the  internal 
guidelines. 


Although  the  Service  is  withdrawing 
the  proposed  guidelines  a  discussion  of 
some  of  the  issues  raised  in  the 
comments  on  the  proposed  guideUnes  is 
useful. 

Comment:  Sport-hunting  is  beneficial 
to  elephant  conservation  and  local 
economies.  It  is  small  scale,  taking  less 
than  1  percent  of  the  elephant 
population  annually. 

Response:  The  Service  has  always 
accepted  the  premise  that  sport-hunting 
of  non-endangered,  properly  managed 
wildlife  populations  can  be  beneficial  to 
the  survival  of  the  population. 

Comment:  In  lieu  of  populations 
estimates,  other  measures  such  as 
weight  limits  for  female  and  male  tusks 
or  surveys  of  trophy  sizes  and  numbers 
would  be  sufficient  to  determine 
whether  or  not  the  level  of  harvest  is 
sustainable. 

Response:  The  Service  agrees  that 
other  population  indices  or  measures  to 
ensure  long-term  population 
maintenance  may  be  appropriate,  and 
could  be  included  in  Scientific 
Authority  findings  by  the  exporting 
country. 

Comment:  Sport  hunting  provides 
needed  revenue  to  local  residents  and 
govenunents. 

Response:  All  such  revenues  may  be 
used  for  purposes  unrelated  to  the 
conservation  of  the  African  elephant, 
and  monies  may  benefit  an  individual 
or  group  only  for  the  immediate  hunting 
season.  The  Service  believes  that  when 
revenues  are  directed  to  management  or 
enforcement  activities  or  when  there  is 
long-term  benefit  to  individuals  or 
groups  with  proprietary  interest  in 
ensuring  a  viable  elephant  population, 
there  is  benefit  to  the  survival  of  the 
elephant. 

Comment:  Some  respondents  felt  that 
the  guidelines  should  be  a  mechanism 
to  allow  dialogue  with  the  exporting 
states. 

Response:  Although  the  guidelines  are 
being  withdrawn,  the  Service  agrees  that 
dialogue  with  the  exporting  states  is 
important,  and  will  endeavor  to  increase 
such  dialogue  when  implementing  the 
new  CITES  resolution  Conf.  2.11 
provisions. 

Comment:  The  proposed  guidelines 
are  not  stringent  enough. 

Response:  Although  the  Service  is 
withdrawing  the  proposed  guidelines, 
the  Service  believes  that  its  review  of 
import  permits  for  sport-hunted  African 
elephant  trophies  is  sufficient  to  ensure 
compliance  with  the  Act  and  CITES. 

Comment:  Policies  towards  range 
states  should  be  individually  developed 
to  support  their  strengths  and  "work 
against  their  weaknesses". 


Response:  The  Service  agrees  that 
there  may  be  significant  differences  in 
management  situations  in  the  different 
countries  which  should  be  considered. 

African  Elephant  Conservation  Act  and 
CITES  Quotas 

Although  the  Service  is  withdrawing 
the  proposed  guidelines,  the  Service 
continues  to  be  responsible  for 
evaluating  applications  to  import 
African  elephant  trophies  based  on 
applicable  requirements  of  the  Afiican 
Elephant  Conservation  Act.  the 
Endangered  Species  Act,  and  CITES, 
including  Conf.  2.11,  as  revised. 

The  African  Elephant  Conservation 
Act  authorizes  individuals  to  import 
sport-hunted  African  elephant  trophies 
"that  have  been  legally  taken  in  an  ivory 
producing  country  that  has  submitted 
any  ivory  quota"  to  the  CITES 
Secretariat.  See  16  U.S.C.  4222(e). 
Before  permit  applications  for  sport- 
hunted  African  elephant  trophies  will 
be  reviewed  by  the  Service,  the  country 
in  which  the  specimens  are  harvested 
must  have  submitted  an  ivory  export 
quota  for  the  year  of  export  to  the  CITES 
Secretariat,  and  confirmation  of  receipt 
of  this  quota  must  be  received  by  the 
Service  (see  discussion  of  the 
Endangered  Species  Act  requirements 
later  in  this  notice).  This  has  led  to 
some  misunderstanding,  because  some 
trophy  import  permit  applications  have 
been  received  by  the  U.S.  Management 
Authority  almost  a  year  before  a  CITES 
quota  has  been  received  from  the 
country  of  origin.  This  has  meant  that 
final  action  on  the  applications  had  to 
be  delayed  until  the  Service  received 
confirmation  that  the  quotas  had  been 
received  by  the  CITES  Secretariat. 

Before  an  importation  can  occur  the 
importer  must,  in  addition  to  having  an 
import  permit,  have  a  valid  CITES 
export  permit  from  the  country  of 
origin,  and  the  ivory  specimens  being 
imported  must  be  marked  in  accordance 
with  the  marking  requirements 
contained  in  the  revised  African 
Elephant  special  rule  discussed  in  the 
next  paragraph. 

Endangered  Species  Act 

The  African  elephant  is  listed  as  a 
threatened  species  under  the  U.S. 
Endangered  Species  Act  (Act).  Pursuant 
to  section  4(d)  of  the  Act,  16  U.S.C. 
1533(d),  the  Service  has  promulgated  a 
"special  rule"  for  the  African  elephant 
(50  CFR  17.40(e))  that  was  most  recently 
revised  in  1992  (57  FR  35486,  August 
10, 1992).  The  special  rule  allows  the 
import  of  sport-hunted  elephant 
trophies  into  the  United  States  subject 
to  several  provisos.  First,  the  trophy 
must  originate  in  a  country  for  which 
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the  Service  has  received  notice  of  an 
ivory  quota  for  the  year  of  export  (50 
CFR  17.40(e)(3)(iii)(A)).  In  addition,  the 
trophy  may  not  be  imported  unless  the 
Service  determines  that  the  killing  of 
the  animal  whose  trophy  is  intended  for 
import  would  enliance  the  sur\'ival  of 
the  species  (50  CFR  17.40(e)(3)(iii)(C)). 
The  Ser\'ice  has  been  able  to  make  this 
finding  for  trophy  import  permit 
applications  that  have  been  submitted 
in  the  last  few  years. 

CITES 

Also  applicable  to  the  Service's 
procedures  is  the  CITES  requirement 
that  the  import  permit  be  issued  before 
the  export  permit,  and  it  is  obviously 
desirable  for  the  sportsman  to  obtain,  or 
at  least  have  reasonable  assurance  of 
obtaining,  the  necessary  import  and 
export  permits  before  committing  to  the 
safari  hunt.  Consistent  with  revised 
Conf.  2.11(c).  the  U.S.  Scientific 
Authority  will  accept  a  "not 
detrimental"  finding  of  the  exporting 
country  for  that  year,  unless  there  are 
scientific  or  management  data  to 
indicate  otherwise.  If  the  scientific  or 
management  data  indicate  a  concern 
about  the  reasonableness  of  an  exporting 
country's  "not  detrimental"  finding,  the 
Service  will  consult  with  that  country's 
Scientific  and  Management  Authorities. 
Obviously,  for  the  Scientific  Authority 
advice  and  the  subsequent  export 
permit  issued  by  the  Management 
Authority  to  be  accepted,  the  exporting 
country  must  have  designated  its 
Scientific  Authority. 

This  notice  was  prepared  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C.  1531  et 
seq). 

Dated:  March  2, 1995. 

George  T.  Franipton.  Jr.. 

Assistant  Secretar\-—Fisb  and  Wildlife  and 
Parks. 

(FR  Doc.  95-5771  Filed  3-8-95;  8:45  am] 
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Minerals  Management  Servtce 

Availability  of  Outer  Continental  Shelf 
Official  Protraction  Diagrams 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Publication  of  New  North 
American  Datum  (NAD)  83  Outer 
Continental  Shelf  Official  Protraction 
Diagrams  (OPD's). 


area  are  on  file  and  available  in  the 
Alaska  OCS  Region  office.  Anchorage, 
Alaska.  They  reflect  current  baseline 
and  boundary  information  portrayed  on 
a  metric  NAD  83  cadastre.  These  OPD's 
should  be  used  for  the  Offshore  Program 
within  the  Gulf  of  Alaska/Yakutat  area. 


Notice  is  hereby  given  that  effective 
with  this  publication,  the  following 
NAD  83-based  outer  continental  shelf 
(OCS)  Official  Protraction  Diagrams 
(OPD's)  for  the  Gulf  of  Alaska/Yakutat 


Description 


NP  0&-0S,  Cordova  

NP  07-07,  Bering  Glacier 


NO  06-02.  Middleton  Is- 
land. 
NO  07-01.  Icy  Bay 


NO  07-02.  Yakutaf  

NO  07-03,  (Unnamed) 

NO  07-04,  Alsek  Valley  ... 

NO  08-03.  Mt. 
Fairweattier. 


Date 


September  1 , 

1994. 
Septemt)er  1 , 

1994. 
Septemt>er  1 , 

1994. 
Septemljer  1 , 

1994. 
September  1 , 

1994. 
September  i. 

1994. 
September  1. 

1994. 
September  1, 

1994. 


ADDRESSES:  Copies  of  these  OPD's  may 
be  purchased  for  $2.00  each  from  the 
Minerals  Management  Service,  Alaska 
OCS  Region,  949  East  36th  Avenue. 
Room  603.  Anchorage.  Alaska  99508- 
4302,  Attention:  Library,  (907)  271- 
6435. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  comments  or  questions 
pertaining  to  these  maps  should  be 
directed  to  Leasing  and  Environment, 
Chief.  Leasing  Activities  Section,  at  the 
address  stated  above,  or  at  (907)  271- 
6691. 

Dated:  February  22. 1995. 
ludith  C.  Gottlieb, 

Regional  Director.  Alaska  OCS  Region. 
(FR  Doc.  95-5766  Filed  3-8-95:  8:45  am) 

BILLING  CODE  431(Ml«R-M 


National  Park  Service 

Mississippi  River  Corridor  Study 
Commission 

agency:  National  Park  Ser\'ice,  Interior. 
ACTION:  Notice  of  meeting. 


summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
MEETING  DATE  AND  TIME:  March  27.  1995, 
8  a.m.  until  4:30  p.m.;  March  29,  1995. 
8  a.m.  imtil  12  noon. 
ADDRESSES:  Radisson  Barcelo  Hotel, 
2121  P  Street  NW..  Hershwin  Room. 
Washington.  DC. 

This  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 


accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
National  Park  Service,  Midwest  Region, 
1  week  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  M.  Hutchings,  Acting  Associate 
Regional  Director,  Planning  and 
Resource  Preservation,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha.  Nebraska  68102,  or  call 
402-221-3082. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398,  September  29,  1990. 

Dated:  February  24,  1995. 
William  W.  Schenk, 
Regional  Director.  Midwest  Region. 
IFR  Doc.  95-.S692  Filed  3-8-95;  8:45  am] 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-372J 

Certain  Neodymium-lron-Boron 
Magnets,  Magnet  Alloys,  and  Articles 
Containing  the  Same;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  1,  1995,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  §  1337,  on  behalf  of  Crucible 
Materials  Corporation,  State  Fair 
Boulevard,  P.O.  Box  977,  Syracuse,  New 
York  13201-0977.  A  supplement  to  the 
complaint  was  filed  on  February  23. 
1995.  The  complaint  alleges  a  violation 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  neodymium-iron-boron  magnets, 
magnet  alloys,  and  articles  containing 
the  same,  by  reason  of  direct  and 
induced  infringement  of  claims  1-3  of 
U.S.  Letters  Patent  4.588,439.  The 
complaint  further  alleges  that  there 
exists  an  industrj'  in  the  United  States  . 

as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
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and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  S\V..  Room 
112.  Washington.  D.C.  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Smith  R.  Brittingham  IV,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 
authority:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.10  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure,  59  FR  39020,  39043 
(August  1, 1994). 
SCOPE  OF  investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
March  3. 1995.  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  neodymium-iron- 
boron  magnets,  magnet  alloys,  or 
articles  containing  the  same,  by  reason 
of  infringement  of  claims  1,  2,  or  3  of 
U.S.  Letters  Patent  4,588,439,  and 
whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  purposes  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Crucible 
Materials  Corporation  State  Fair 
Boulevard  P.O.  Box  977  Syracuse,  New 
York  13201-0977 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

San  Huan  New  Material  Research  and 
Development,  Inc.,  No.  8  South  3rd 
Street,  Zhong  Guam  Gun  Road,  P.O. 
Box  603,  Beijing  10080,  People's 
Republic  of  China 

Ningbo  Konit  Industries,  Inc.,  Ningbo 
Economic  and  Technical 


Development  Zone,  Zhejiang 

Province,  People's  Republic  of  China, 
San  Huan/Tridus  International,  Inc., 

8527  Alondra  Boulevard,  Suite  205, 

Paramount,  California  90723 
Novel  Hightech,  Limited,  Room  404,  3rd 

Floor,  18  Cheung  Lee  Street,  Chai 

Wan,  Hong  Kong 
Hennaco  Industrial  Enterprises,  Inc.,  39 

Alba  Place.  Parsippany,  New  Jersey 

07054 
Hennaco  Excell,  Inc.,  39-01  Main  Street. 

Suite  210,  Flushing,  New  York 

113354 
Sino  American  Products,  Ltd.,  358  Fifth 

Avenue,  New  York,  New  York  10001 
Injohnson  Precision  Industrial  Co.,  Ltd., 

3rd  Floor,  No.  166,  Fu-Ho  Road. 

Yung-Ho,  Taipei,  Taiwan. 

(c)  Smith  R.  Brittingham  IV.  Esq., 
Office  of  Unfair  Import  Investigations, 
U.S.  International  Trade  Commission, 
500  E  Street,  S.W.,  Room  401-M, 
Washington,  D.C.  20436,  who  shall  be 
the  Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure,  59  FR  39020,  39045 
(August  1, 1994).  Pursuant  to  19  C.F.R. 
§  201.16(d)  and  section  210.13(a)  of  the 
Commission's  Final  Rules,  59  FR  at 
39045,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  ser\'ice  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 


Issued:  March  3, 1995. 
Donna  R.  Koehnke. 

Secretary". 

(FR  Doc.  95-5811  Filed  3-8-95:  8:45  am] 

BILUNQ  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders,  Interstate 
Commerce  Commission,  Section  of 
Environmental  Analysis,  Room  3219, 
Washington,  DC  20423,  (202)  927-6203. 
Comments  on  the  following  assessment 
are  due  15  days  after  the  date  of 
availability: 

AB-3  (Sub-No.  121X).  Missouri 
Pacific  Railroad  Co. — Abandonment 
Exemption — In  Morris  and  Dickinson 
Counties,  Kansas  (Hoisington 
Subdivision).  EA  available  3/3/95. 

AB-167  (Sub-No.  1144X). 
Consolidated  Rail  Corp. — Abandonment 
Exemption — In  Cumberland  and 
Dauphin  Counties,  Pennsylvania.  EA 
available  3/3/95. 

AB-32  (Sub-No.  60X)  and  AB-335 
(Sub — no.  12X),  Boston  and  Maine 
Corp.,  and  Springfield  Terminal 
Railway  Co. — Abandonment  and 
Discontinuance  of  Service — Hillsboro 
County,  New  Hampshire.  EA  available 
3/3/95.  Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-55  (Sub— no.  500,  CSX 
Transportation,  Inc. — Abandonment 
Between  Tygart  Jet.  and  Bergoo  in 
Barbour  Randolph,  Pocahontas,  and 
Webster  Counties,  West  Virginia.  EA 
available  2/28/95. 

AB-425,  Lone  Star  Railroad,  Inc.— 
Abandonment  and  Discontinuance  of 
Trackage  Rights— In  Wichita,  Archer, 
Baylor,  Knox,  Haskell  and  Jones 
Counties.  TX. 

AB-426,  Southern  Switching  Co. — 
Discontinuance  of  Service — In  Wichita, 
Archer,  Baylor,  Knox.  Haskell  and 
Jones.  TX.  EA  available  3/3/95. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  95-5795  Filed  3-8-95;  8:45  am) 
BILUNQ  CODE  703S-01-I> 


[Finance  Docket  No.  32549] 

Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company—Control  and  Merger— Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe 
Railway  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Decision  No.  10;  notice  of 
issuance  of  new  procedural  schedule. 
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SUMMARY:  The  Commission  is  issuing  a 
new  procedural  schedule,  which 
follows  the  Santa  Fe  Pacific  Corporation 
(SFP)  shareholders'  and  Burlington 
Northern  Inc.  (BNI)  shareholders'  vote 
on  February  7, 1995,  to  approve  the 
proposed  BNI/SFP  merger.  This 
schedule  will  provide  for  issuance  of  a 
final  decision  no  later  than  August  23, 
1995.  The  Commission  also  is  setting  a 
50-page  limitation  for  briefs,  which 
must  be  filed  in  accordance  with  the 
requirements  at  49  CFR  1104.2.  In 
addition,  the  Commission  is  requiring 
that  a  Preliminary  Draft  Environmental 
Assessment  (PDEA)  be  submitted,  where 
applicable,  with  each  inconsistent  and 
responsive  appHcation. 

EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  March  9, 1995.  All 
comments,  protests,  requests  for 
conditions,  and  any  other  opposition 
evidence  and  argument  are  due  on  May 
10,  1995.  For  further  information,  see 
the  attached  procedural  schedule. 
ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  refer  to  Finance 
Docket  No.  32549  and  be  sent  to  the 
Office  of  the  Secretary,  Case  Control 
Branch,  Attn:  Finance  Docket  No. 
32549.  Interstate  Commerce 
Commission,  1201  Constitution  Ave., 
N.W..  Washington,  DC  20423.  Parties 
are  encouraged  also  to  submit  all 
pleadings  and  attachments  on  a  3.5-inch 
diskette  in  WordPerfect  5.1  format. 

In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  Administrative  Law  Judge 
Stephen  L.  Grossman,  Federal  Energy 
Regulatory  Commission,  Office  of 
Hearings,  825  North  Capitol  Street.  N.E., 
Washington,  DC  20426  and  to  each  of 
applicants'  representatives:  (1)  Betty  Jo 
Christian,  Esq.,  Steptoe  &  Johnson.  1330 
Connecticut  Avenue,  N.W..  Washington, 
DC  20036-1795;  and  (2)  Erika  Z.  Jones, 
Esq.,  Mayer,  Brovwi  &  Piatt,  2000 
Pennsylvania  Avenue,  N.W.,  Suite  6500, 
Washington,  EK:  20006. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Farr  or  Dugie  Standeford,  (202)  927- 
7513.  (TDD  for  hearing  impaired:  (202) 
927-5721.) 


SUPPLEMENTARY  INFORMATION:  On 
October  13,  1994,  an  application  was 
filed  for  approval  of  BNI's  acquisition 
of,  control  of,  and  merger  with  SFP,  the 
resulting  common  control  of  Burlington 
Northern  Railroad  Company  (BN)  and 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  by  the 
merged  company,  the  consolidation  of 
BN  and  Santa  Fe  railroad  operations, 
and  the  merger  of  BN  and  Santa  Fe. 
Applicants  also  seek  exemption  from 
regulation  for  the  merged  holding 
company  and  merged  railroad  to  control 
The  Wichita  Union  Terminal  Railway 
Company  [Finance  Docket  No.  32549 
(Sub-No.  1)1  and  for  11  construction 
projects  related  to  the  primary 
application  (Finance  Docket  No.  32549 
(Sub-No.  2  through  Sub-No.  12)].  We 
accepted  the  application  in  our  Decision 
No.  5,  served  and  published  in  the 
Federal  Register  (59  FR  56089)  on 
November  10, 1994,  and  we  set  certain 
filing  dates  under  the  procedural 
schedule  previously  adopted  in  our 
Decision  No.  4,  served  October  5,  1994.' 
In  Decision  No.  7,  served  December  5, 

1994,  we  granted  the  requests  of  several 
parties  and  postponed  the  procedural 
schedule  set  forth  in  Decision  Nos.  4 
and  5  pending  the  outcome  of  an  SFP 
shareholder  vote.  In  Decision  No.  7,  we 
stated  that  upon  approval  of  the 
proposed  BNI/SFP  merger  by  the 
shareholders,  we  would  immediately 
issue  a  new  schedule.^  On  February  7, 

1995,  the  shareholders  approved  the 
proposed  BNI/SFP  merger. 

By  petition  filed  January  27,  1995, 
BNI,  BN,  SFP.  and  Santa  Fe  requested 
that  we  adopt  a  modified,  expedited 
procedural  schedule  which  tracks  the 
schedule  proposed  by  the  Commission 
for  public  comment  in  Ex  Parte  No.  282 
(Sub-No.  19).3  In  Decision  No.  9  in  this 


'  SP  contends  that  the  Supplemental  Materials 
filed  by  applicants  on  February  17,  1995  (BN/SF- 
25)  contain  certain  deficient  information  about  the 
additional  debt  that  applicants  will  incur  in  order 
to  consummate  their  tender  offers  for  SFP  common 
stock.  SP's  concern  relates  to  form  rather  than 
substance.  Adequate  information  about  this 
financing  and  its  possible  effects  on  applicants'  pro 
forma  projections  of  merged  operations  is 
ascertainable  from  information  contained  in  the 
application  filed  October  13.  1994,  and  in  the 
Supplemental  Materials,  primarily  the 
Supplemental  Verified  Statementof  Thomas  .V 
Hund  and  Don  S.  Snyder  and  the  Amendments  to 
SEC  Form  S-4.  filed  by  BNI  and  BNSF  Corporation. 

2  In  Decision  No.  7,  we  stated  that  the  new 
schedule  would  require  comments  to  be  filed  30 
days  later  and  adjust  other  schedule  dates 
accordingly.  As  explained  later  in  this  decision, 
comments  will  not  be  due  until  62  days  from  the 
date  of  publication  of  this  decision. 

^  In  New  Procedures  in  Rail  Acquisitions, 
Mergers  and  Co.nsolidations.  Ex  Parte  No.  282  (Sub- 
No.  19)  (ICC  served  Ian.  26. 1995  and  published  at 
60  FR  5890,  January  31, 1995).  we  requested 
comments,  due  March  2,  1995,  on  our  proposed 
establishment  of  more  timely  procedures  for 


proceeding,  served  February  3,  1995,  we 
requested  public  comments  on  the 
applicants'  proposal  to  revise  the 
procedural  schedule  to  provide  for  the 
service  of  a  final  decision  no  later  than 
165  days  ft-om  the  date  the  Commission   ' 
publishes  its  decision  restarting  the 
schedule  for  processing  the  proceeding. 
Additionally,  we  requested  public 
comments  on  proposed  page  limitations 
on  certain  filings,  on  whether  a 
preliminary  scoping  order  should  be 
issued,  and  on  the  feasibility  of  meeting 
all  environmental  review  requirements 
within  the  proposed  compressed 
schedule.  Pubfic  comments  on  these 
issues  were  due  on  February  21. 1995. 

Over  170  public  comments  were 
received  in  response  to  Decision  No.  9. 
The  vast  majority  of  these  comments 
were  fi-om  shippers;  however,  comments 
were  also  filed  by  several  Members  of 
Congress,  government  parties,  railroads, 
electric  utilities,  other  shipper  interests, 
and  rail  labor  unions.  In  addition,  the 
apphcants  responded  to  Decision  No.  9. 

Approximately  55  commenters 
specifically  supported  the  applicants' 
proposed  165-day  procedural  schedule. 
There  were  a  number  of  statements  in 
support  of  a  180-day  schedule  as 
proposed  by  the  Commission  in  New 
Procedures  in  Rail  Acquisitions, 
Mergers  and  Consolidations,  Ex  Parte 
No.  282  (Sub-No.  19)  (ICC  served  Jan. 
26.  1995).  and  several  parties  suggested 
alternative  180-day  schedules.  Over  25 
shippers  approved  an  expedited  merger 
process,  but  suggested  no  time  limits. 

By  contrast,  approximately  65 
commenters  stated  their  opposition  to 
the  proposed  165-day  schedule, 
although  not  all  of  these  entities 
specifically  objected  to  the  total  time  of 
165  days;  rather,  some  were  more 
concerned  with  having  only  30  days  to 
comment  on  the  application.  Many  of 
the  opposing  commenters  asked  the 
Commission  to  lengthen  the  review 
process  to  at  least  9  months. 

We  have  determined  after  review  of 
all  the  comments  that  a  165-day 
procedural  schedule  will  allow  us  time 
to  consider  fully  all  of  the  issues  in  this 
proceeding  and  to  ensure  that  all  parties 
are  accorded  due  process.*  We  will 
agree,  however,  to  giving  additional 
time  to  interested  parties,  including  the 


processing  applications  for  major  and  significant 
rail  con-.binations.  We  also  served  a  copy  of  the 
notice  on  all  par.ies  on  the  service  list  in  this 
merger  proceeding  and  asked  for  comments  on 
whether  this  case  should  be  governed  bv  the 
schedule  originally  adopted  or  the  schedule 
proposed  in  Ex  Pane  No.  282  (Sub-No.  19). 

<  Technically.  Appendix  A  to  this  decision 
envisions  a  167-day  procedural  schedule.  We  found 
it  necessary  to  add  two  additional  iays  to  the 
schedule  so  that  no  date  on  the  schedule  would  fall 
on  a  Saturday,  a  Sunday,  or  a  legal  holiday. 
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Department  of  Justice  (DOJ)  and  the 
Department  of  Transportation  (DOT),  in 
which  to  file  written  comments  and 
protests  on  the  primary  application 
(including  any  comments  in  opposition 
to  the  primary  application),  as  well  as 
requested  conditions.  These  filings  will 
be  due  62  days  after  publication  of  this 
notice,  which  is  the  same  date  that 
inconsistent  and  responsive 
applications  are  due.  All  descriptions  of 
anticipated  inconsistent  or  responsive 
appUcations,  as  well  as  petitions  for 
waiver  or  clarification,  will  be  due  32 
days  after  publication  of  this  notice. 

There  were  a  few  comments  on  the 
proposed  page  limitations.  Most 
commenters  were  generally  opposed, 
but  were  willing  to  accept  some  page 
limitations  on  briefs.  To  facilitate 
meeting  the  expedited  deadline  set  out 
in  this  notice,  the  Commission  will  limit 
briefs  to  50  pages,  but  will  impose  no 
page  limitations  on  evidentiary 
submissions.  Briefs  must  be  filed  in 
accordance  with  the  requirements  at  49 
CFR  1104.2.  Because  reply  briefs  appear 
to  be  unnecessary  to  complete  our 
review  of  a  merger,  we  do  not  anticipate 
granting  any  requests  to  file  reply  briefs. 
Based  on  the  lack  of  response  to  our 
proposed  preliminary  scoping  order,  we 
do  not  anticipate  issuing  such  an  order 
at  this  time.  However,  in  pursuing 
discovery  and  in  preparing  pleadings, 
we  encourage  the  parties  (and  will 
instruct  the  Administrative  Law  Judge) 
to  focus  strictly  on  relevant  issues,  as 
identified  by  the  applicable  statutory 
standards  and  our  control  regulations, 
including  our  merger  policy  statement 
(49  CFR  1180.1).  For  example, 
arguments  that  the  transaction  will 
cause  competitive  harm  should  be 
accompanied  by  a  clear  statement  of 
how  rates  will  be  raised,  service 
degraded,  or  both,  in  some  identifiable 
market.  Responses  countering  such 
competitive  arguments  should  explain 
clearly  why  those  adverse  impacts  will 
not  occur. 

In  order  for  us  to  fulfill  our 
responsibilities  under  the  National 
Environmental  PoUcy  Act  and  other 
environmental  laws,  inconsistent 
applications  and  responsive 
applications  must  contain  certain 
environmental  information.  Anyone 
desiring  to  file  an  inconsistent  or  a 
responsive  application  involving 
significant  operational  changes  or  an 
action  such  as  a  rail  line  abaindonment 
or  construction  under  49  CFR 
1105.6(b)(4)  of  our  environmental  rules 
must  include,  with  its  application,  a 
preliminary  draft  environmental 
assessment  (FDEA).  Generally,  these 
types  of  actions  require  an 
environmental  report  under  49  CFR 


1105.6(b)(4)  which  would  form  the  basis 
of  a  subsequent  environmental 
assessment  (or  environmental  impact 
statement,  if  warranted).  Here,  because 
of  the  accelerated  lime  frames,  a  FDEA 
is  necessary  at  the  outset. 

The  preparation  of  a  PDEA  should  not 
be  burdensome.  Although  the 
information  would  be  presented  in  a 
somewhat  different  format,  the  PDEA 
should  address  essentially  the  same 
environmental  issues  that  would  have 
been  covered  by  an  environmental 
report.  The  PDEA,  like  the 
environmental  report,  should  be  based 
on  consultations  with  the  Section  of 
Environmental  Analysis  (SEA)  and  the 
various  agencies  set  forth  in  49  CFR 
1105.7(b).  SEA  will  be  available  to 
provide  assistance  as  needed. 

SEA  will  use  the  PDEA  to  expedite 
the  environmental  review  process.  If  a 
PDEA  is  not  submitted  or  is  insufficient, 
we  will  not  process  the  inconsistent  or 
responsive  application. 

If  an  inconsistent  or  responsive 
application  does  not  involve  significant 
operational  changes  or  an  action  such  as 
an  abandonment  or  construction,  it 
generally  is  exempt  from  environmental 
review.  The  applicant  must  certify, 
however,  that  the  proposal  meets  the 
exemption  criteria  under  49  CFR 
1105.6(c)(2). 

Anyone  desiring  to  file  an 
inconsistent  application  or  responsive 
application  should  consult  with  SEA  as 
early  as  possible  regarding  the 
appropriate  environmental 
documentation. 

If  the  parties  wish  to  engage  in  any 
discovery  or  establish  any  discovery 
guidelines  (see,  e.g.,  the  proposed 
discovery  guideUnes  in  BN/SF-24;  see 
also  the  proposed  discovery  guidelines 
in  KCS-3.  Ex.  D.  pp.  4-7).  they  are 
directed  to  consult  with  Stephen  L. 
Grossman.  Administrative  Law  Judge. 
Judge  Grossman  is  authorized  to 
convene  a  discovery  conference,  if 
necessary  and  as  appropriate,  in 
Washington.  DC.  and  to  establish  such 
discovery  guidelines,  if  any.  as  he 
deems  appropriate.  However.  Judge 
Grossman  is  not  authorized  to  make 
adjustments  to.  or  to  modify,  the  dates 
in  the  procedural  schedule.  We  believe 
the  schedule  as  adopted  allows 
sufficient  time  for  meaningful 
discovery.  Any  interlocutory  appeal  to  a 
decision  issued  by  Judge  Grossman  will 
be  governed  by  the  stringent  standard  of 
49  CFR  1115.1(c):  "Such  appeals  are  not 
favored;  they  will  be  granted  only  in 
exceptional  circumstances  to  correct  a 
clear  error  of  judgment  or  to  prevent 
manifest  injustice."  See  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company  And  Missouri  Pacific  Railroad 


Company — Control — Chicago  And 
North  Western  Transportation  Company 
And  Chicago  And  North  Western 
Railway  Company.  Finance  Docket  No. 
32133.  Decision  No.  17.  at  9  (ICC  served 
Juiy  11.  1994)  (applying  the  "stringent 
standard"  of  49  CFR  1115.1(c)  to  an 
appeal  of  an  interlocutory  decision 
issued  by  former  Chief  Administrative 
Law  Judge  Paul  S.  Cross).'' 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  March  3, 1995. 

By  the  Comlnission,  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secrefory. 

Appendix  A — Final  Procedural 
Schedule 

April  10.  1995 — Description  of 
anticipated  inconsistent  and 
responsive  applications  due;  petitions 
for  waiver  or  clarification  due. 

May  10. 1995 — Inconsistent  and 
responsive  applications  due.  All 
comments,  protests,  requests  for 
conditions,  and  any  other  opposition 
evidence  and  argument  due.  DOJ  and 
DOT  comments  due. 

May  25,  1995 — Notice  of  acceptance  (if 
required)  of  inconsistent  and 
responsive  applications  published  in 
the  Federal  Register. 

June  9,  1995 — Response  to  inconsistent 
and  responsive  applications  due. 
Response  to  comments,  protests, 
requested  conditions,  and  other 
opposition  due.  Rebuttal  in  support  of 
primary  application  due. 

June  19,  1995 — Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  due. 

June  29,  1995 — Briefs  due,  all  parties 
(not  to  exceed  50  pages). 

July  14,  1995 — Oral  argument  (at 
Commission's  discretion). 

July  24.  1995— Voting  Conference  (at 
Commission's  discretion). 

August  23. 1995 — Date  for  service  of 
final  decision. 

Notes:  Immediately  upon  each  evidentiary 
filing,  the  filing  party  will  place  all 
documents  relevant  to  the  filing  (other  than 
documents  that  are  privileged  or  otherwise 


'  For  the  purposes  of  the  present  proceeding,  we 
think  it  appropriate  to  tighten  the  deadlines 
provided  by  49  CFR  1115.1(c).  Accordingly,  the 
provisions  of  the  second  sentence  of  49  CFR 
1115.1(c|  to  the  contrary  notwithstanding,  any 
appeal  to  a  decision  isiiued  by  Judge  Grossman  must 
lie  nied  within  3  working  days  of  the  service  date 
of  his  decision,  and  any  response  to  any  such 
appeal  must  be  filed  within  3  working  days 
thereafter.  Likewise,  any  reply  to  any  procedural 
motion  filed  with  the  Commission  itself  in  the  first 
instance  must  also  t>e  filed  within  3  working  days. 


protected  from  discovery)  in  a  depository 
open  to  all  parties,  and  will  make  its 
witnesses  available  for  discovery  depositions. 
Access  to  documents  subject  to  protective 
order  will  be  appropriately  restricted.  Parties 
seeking  discovery  depositions  may  proceed 
by  agreement.  Relevant  excerpts  of 
transcripts  will  be  received  in  lieu  of  cross- 
examination,  unless  cross-examination  is 
needed  to  resolve  material  issues  of  disputed 
fact.  Discovery  on  responsive  and 
inconsistent  applications  will  begin 
immediately  upon  their  filing.  The 
Administrative  Law  Judge  assigned  to  this 
proceeding  will  have  the  authority  initially  to 
resolve  any  discovery  disputes. 
[PR  Doc.  95-5799  Filed  3-8-95;  8:45  am) 
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[Finance  Docket  No.  32624] 

Northern  Nevada  Railroad 
Corporation— Modified  Rail 
Certificate— Between  Cobre  and  McGill 
Junction,  NV 

On  December  2, 1994.  Northern 
Nevada  Railroad  Corporation  (NNRC), 
filed  a  notice  for  a  modified  certificate 
of  public  convenience  and  necessity 
under  49  CFR  part  1150,  subpart  C— 
Modified  Certificate  of  Public 
Convenience  and  Necessity,  to  operate 
over  a  line  of  railroad  owned  by  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  (Los  Angeles) 
between  Cobre.  Elko  County  NV 
(milepost  0.0)  and  McGill  Junction. 
White  Pine  County,  NV  (milepost 
128.0).  a  total  distance  of  128.0  miles. 

Prior  to  Los  Angeles  acquiring  the 
line,  the  line  was  formerly  owned  and 
operated  by  Nevada  Northern  Railway 
Company.  Department  of  Water  and 
Power  of  the  City  of  Los  Angeles- 
Acquisition  and  Operation  Exemption— 
The  Nevada  Northern  Railway 
Company.  Finance  Docket  No.  31030 
(ICC  served  June  8.  1987).  Subsequently, 
in  Los  Angeles  Department  of  Water  and 
Power  D/B/A  Nevada  Northern  Railway 
Company — Abandonment  Exemption — 
Line  in  Nevada.  Docket  No.  AB-285 
(Sub-No.  IX)  (ICC  served  Oct.  3. 1988). 
the  line  was  authorized  to  be 
abandoned. 

NNRC's  notice  indicates  that  the  line 
will  connect  with  the  Southern  Pacific 
Transportation  Company  at  Cobre 
(milepost  0.0);  with  the  Union  Pacific 
Railroad  Company  at  Shaffer.  NV 
(milepost  18.8);  and  with  NNRC  at 
McGill  Junction  (milepost  128.0).  Los 
Angeles  has  entered  into  an  operating 
agreement  with  NNRC  which  planned  to 
begin  operation  during  January  1995. 
Operations  consist  of  moving  about  one 
train  per  week  over  the  line  in  each 
direction.  Operations  will  increase  to 


daily  service  once  NNRC's  connecting 
line  is  constructed.' 

The  Commission's  Section  of 
Environmental  Analysis  (SEA), 
reviewed  the  proposed  start  up 
operations  that  are  the  subject  of  the 
modified  certificate.  Specifically,  by 
letter  dated  January  13, 1995,  NNRC 
sought  clarification  under  49  CFR 
1105.6(d)  that  the  start  up  operations 
under  the  modified  certificate  do  not 
require  environmental  review.  NNRC 
provided  supporting  data  concerning 
commodities  and  the  nature  of  the 
proposed  operations.  Bv  letter  dated 
January  27.  1995,  based  on  the 
information  available  at  that  time,  SEA 
notified  NNRC  that  the  modified 
certificate  operations  had  independent 
utility  and  that  no  environmental 
review  would  be  required  to  transport 
the  commodities  NNRC  had  identified. 
Accordingly,  this  modified  certificate  is 
issued  only  as  to  those  identified 
commodities  and.  under  the  certificate. 
NNRC  may  conduct  those  operations 
prior  to  completion  of  the  construction 
exemption  proceedings  in  Finance 
Docket  No.  32476. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement.  50  F  Street  NW.. 
Washington,  DC  20001,  and  on  the 
American  Short  Line  Railroad 
Association.  1120  G  Street  NW.,  Suite 
520,  Washington,  DC  20005. 

Decided:  March  1,  1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VemoD  A.  Williams, 
Secretory. 

[PR  Doc.  95-5797  Filed  3-8-95;  8:45  am] 
BILLING  CODE  703S-01-P 


[Finance  Docket  No.  32623] 

Northern  Nevada  Railroad 
Corporation— Modified  Rail 
Certificate— Between  McGill  Junction 
and  Keystone,  NV 

On  December  2.  1994.  Northern 
Nevada  Railroad  Corporation  (NNRC). 
filed  a  notice  for  a  modified  certificate 
of  public  convenience  and  necessity 
under  49  CFR  part  1 150,  subpart  C— 
Modified  Certificate  of  Public 
Convenience  and  Necessity,  to  operate  a 
line  of  railroad  owned  by  the  City  of  Ely 
between  McGill  Junction,  NV.  (milepost 
128.0)  and  Keystone.  NV.  (milepost 


146.152),  a  total  distance  of  18.152 
miles.  The  line  will  connect  at  each  end 
with  another  line  operated  by  NNRC. 
NNRC  plarmed  to  begin  operation 
during  January  1995.  Operations  consist 
of  moving  about  one  train  per  week  over 
the  line  in  each  direction.  Operations 
will  increase  to  daily  service  once 
NNRC's  connecting  line  is  constructed.' 

Prior  to  the  City  of  Ely  acquiring  the 
line,  the  line  was  owmed  and  operated 
by  Nevada  Northern  Railway  Company, 
a  subsidiary  of  Kennecott  Copper 
Corporation.  In  Nevada  Northern 
Railway  Company— Abandonment 
Exemption  in  White  (Pine)  County.  NV, 
Docket  No.  AB-285X  (ICC  served  July  6, 
1987),  the  Commission  authorized 
Nevada  Northern  Railway  Company  to 
abandon  the  line.  Since  that  time,  the 
line  has  been  operated  for  the  City  of 
Ely  by  the  White  Pine  Historical 
Railroad  Foundation  (WPHRR).  WPHRR 
has  entered  into  an  operating  agreement 
with  NNRC. 

The  Commission's  Section  of 
Environmental  Analysis  (SEA), 
reviewed  the  proposed  start  up 
operations  that  are  the  subject  of  this 
modified  certificate.  Specifically,  by 
letter  dated  January  13.  1995,  NNRC 
sought  clarification  under  49  CFR 
1105.6(d)  that  the  start  up  operations 
under  the  modified  certificate  do  not 
require  environmental  review.  NNRC 
provided  supporting  data  concerning 
commodities  and  the  nature  of  the 
proposed  operations.  By  letter  dated 
January  27,  1995,  based  on  the 
information  available  at  that  time.  SEA 
notified  NNRC  that  the  modified 
certificate  operations  had  independent 
utility  and  that  no  environmental 
re\iew  would  be  required  to  transport 
the  commodities  NNRC  had  identified. 
Accordingly,  this  modified  certificate  is 
issued  only  as  to  those  identified 
commodities,  and.  under  the  certificate. 
NNRC  may  conduct  those  operations 
prior  to  completion  of  the  construction 
exemption  proceedings  in  Finance 
Docket  No.  32476. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  i:ar- 
hire  agreement.  50  F  Street  NW.. 
Washington,  DC  20001 ,  and  on  the 
American  Short  Line  Railroad 
Association,  1120  G  Street  NW.,  .Suite 
520.  Washington.  DC  20005. 

Detided:  March  1.  1995. 


'  Northern  Nevada  Railroad  Cor|)oration— 
Construction  and  Operation  HxRniption— White 
Pine  County.  NV.  Finance  Docket  No.  32476  (ICC 
siTAcd  Feb.  24.  lOO.")). 


'  Northern  Nevada  Railroad  Corpor,j!ion — 
Construction  and  Operation  E.xemption— While 
Pine  County.  NV.  Finance  Docket  No.  3247b  (ICC 
Sfi.-vf-ii  Fob.  24.  1995). 
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By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

|FR  Doc.  95-5798  Filed  3-»-95:  8:45  ami 
BH.LMC  COOC  703$-01-l> 

Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Harkins  Cunningham  and 
Southern  Pacific  Lines  (SP)  for 
permission  to  use  certain  data  from  the 
1992  and  1993  I.C.C.  Waybill  Samples. 
A  copy  of  the  request  (WB470— 1/30/95) 
may  be  obtained  from  the  I.C.C.  Office 
of  Economic  and  Environmental 
Analysis. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  lames  A.  Nash.  (202)  927-6196 
Vernon  A.  William*, 
Secretary. 
|FR  Doc.  95-5796  Filed  3-6-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

March  2.  1995. 

The  Department  of  Labor  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (Pub. 
L.  9f>-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ({202}  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills.  Office  of  Information  Resources 
Management  Policy.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-1301,  Washington,  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWB A/VETS),  Office  of 
Management  and  Budget,  Room  10102, 
Washington,  DC  20503  ({202}  395- 
7316). 

Type  of  Re\iew:  Extension 
Agency:  Occupational  Safety  and  Health 

Administration 
Title:  Occupational  Exposure  to 

Bloodborne  Pathogens 
OMB  Number:  1218-0180 
Frequency:  On  occasion 
Affected  Public:  Business  or  other  for- 
profit 
Number  of  Respondents:  3,248 
Estimated  Time  per  Respondent:  .08 

hours 
Total  Burden  Hours:  261 
Description:  The  Bloodborne  Pathogen 
Standard  and  its  information 
collection  requirements  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
occupational  exposure  to  bloodborne 
pathogens.  The  Standard  requires  that 
the  Occupational  Safety  and  Health 
Administration  have  access  to  the 
employer's  exposure  control  plan  as 
well  as  the  employee's  training  and 


Coilection 


medical  records  to  ensure  that 
employers  are  complying  with  the 
disclosure  provisions  of  the 
Bloodborne  Pathogen  Standard. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Survivor's  Claims  for  Benefits 
Under  the  Black  Lung  Benefits  Act 

OMB  Number:  1215-0069 

Agency  Number:  CM-912 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 

households 
Number  of  Respondents:  1,200 
Estimated  Time  per  Respondent:  25 

minutes 
Total  Burden  Hours:  500 

Description:  A  survivor  of  a  coal  miner 
must  file  a  claim  for  benefits  under 
the  Black  Lung  Benefits  Act,  as 
amended,  in  order  to  receive  benefits. 
The  claim  and  support  documentation 
are  reviewed  by  claims  examiners  to 
determine  the  survivor's  eligibility  for 
benefits. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 

Administration 
Title:  Miner's  Claim  for  Benefits  Under 

the  Black  Lung  Benefits  Act; 

Employment  History;  Miner 

Reimbursement 

OMB  Number:  1215-0052 

Agency  Number:  CM-911;  CM-911a; 

CM-915 
Affected  Public:  Individuals  or 

households 


CM-911  . 
CM-911a 
CM-915  . 


Frequency 


On  occasion 
On  occasion 
On  occasion 


Respondents 


4,800 

5,900 

42,000 


Average  time 
per  respondent 


45  mimjtes. 
40  minutes. 
10  Minutes. 


Total  Burden  Hours:  14,533 
Description:  The  CM-911  is  the 
standard  application  form,  filed  by 
the  miner,  for  benefits  under  the 
Black  Lung  Benefits  Act.  The  CM- 
911a  hsts  the  coal  miner's  work 
history,  and  is  completed  by  all 
applicants,  miners,  and  survivors.  The 


CM-915  is  used  by  the  miner  or 
survivor  for  requesting  reimbursement 
of  medical  expenses  incurred  and 
paid  by  the  miner  beneficiary. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 


Title:  Claims  for  Compensation  by 

Dependents  Information  Reports 
OMB  Number:  1215-0155 
Agency  Numbers:  CA-5,  CA-5b,  CA- 

1031;  CA-1074;  CA-1085;  CA-1093; 

CA-1615;  CA-1617;  CA-1618 
Affected  Public:  Individuals  or 

households 


Form 


CA-5 

CA-5b  ... 
CA-1615 
CA-1617 
CA-1085 
C A- 1031 
CA-1074 
CA-1093 
CA-1618 


No. 
respondents 


235 
70 

120 

600 

450 

1.700 

■      70 

50 

320 


Average  time  per  re- 
spondent 


90  minutes 
90  minutes 
30  minutes 
30  minutes 
45  minutes 
15  minutes 
60  minutes 
30  minutes 
30  minutes 


Frequency 


On  occasion. 
On  occasion. 
On  occasion. 
Semi-annually. 
On  occasion. 
On  occasion. 
Or.  occasion. 
On  occasion. 
Semi-annually. 


Total  Burden  Hours:  1 .835 

Reports  are  claims  for  compensation 
by  survivors  due  to  the  death  of  a 
Federal  employee,  and  supplemental 
reports  concerning  dependency  status  in 
various  types  of  cases. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  29  CFR  Part  516— Records  to  be 

Kept  by  Employers 
OMB  Number:  1'2 1 5-00 1 7 
Frequency:  Recordkeeping 
Affected  Public:  Individuals  or 
households:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Farms;  Federal  Government;  Statf, 
Local,  or  Tribal  Government 
Number  of  Respondents:  3.7  million 
Estimated  Time  per  Respondent:  Time 

ranges  from  15  minutes-1  hour 
Total  Burden  Hours:  632,288 
Description:  These  records  are 
maintained  in  order  that  employer 
compliance  with  the  Fair  Labor 
Standards  Act  can  be  determined  by 
the  U.S.  Department  of  labor. 


Type  of  Review:  Reinstatement 
Agency:  Employment  and  Training 

Administration 
Title:  Job  Corps  Placement  and 

Assistance  Record 
OMB  Number:  1205-0035 
Agency  Number:  ETA  678 
Frequency:  On  occasion 
Affected  Public:  State.  Local  or  Tribal 
Government;  Business  or  other  for- 
profit 
Number  of  Respondents:  60,000 
Estimated  Time  per  Respondent:  30 

minutes 
Total  Burden  Hours:  30,000 
Description:  This  information  is  used  in 
evaluating  overall  program 
effectiveness.  It  provides  placement 
agencies  with  basic  information 
regarding  tenninated  students  and 
provides  the  Department  of  Labor 
with  information  on  the  status  of 
students  subsequent  to  femiination 
from  the  program. 
Type  of  Review:  New- 
Agency:  Bureau  of  Labor  Statistics 
Title:  May  1995  CPS  Supplement  on 
Race  and  Ethnicitv 


Frequency:  One-time 
Affected  Public:  Individuals  or 
households 

Number  of  Respondents:  55,000 
respondents 

Estimated  Time  per  Respondent:  U.l 
minutes  per  response 

Total  Burden  Hours:  8,342 

Description:  This  supplement  will 
gather  information  on  different 
methods  for  measuring  and/or 
classifying  racial  and  ethnic  groups. 
The  information  will  assist  OMBs 
review  of  possible  changes  to 
Statistical  Policy  Directive  No.  15. 
These  changes  may  be  needed  to  more 
accurately  reflect  the  characterisfirs  of 
the  current  U.S.  population. 

Type  of  Review:  New 

Agency:  Employment  and  Training 

Administration 
Title:  Youth  Fair  Chance  Program 

Evaluation 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households 


Form 


Participant: 

Information  Form 

Community  Survey  Interviews: 

Initial  Screening  

Interviews  


Respondents 


2,700 

21,870 
3.600 


Average  time 
per  respondent 


10  minutes 

5  minutes 
25  minutes 


Total 


450  hours 

1,823  hours. 
1 ,500  hours. 


UMI 


Total  Burden  Hours:  3,773  (1st  year) 
Description:  Public  Law  102-367,  the 
1992  Amendments  to  the  Job  Training 
Partnership  Act.  authorizes  the  Youth 
Fair  Chance  (YFC)  program.  The 
purpose  of  the  YFC  program  is  to 
expand  community-based  programs 
providing  education,  training,  and 
complementary  services  for  youth 
living  in  high-poverty  areas.  This 
information  collection  is  designed  to 
provide  a  thorough,  independent 
evaluation  of  the  YFC  program  and  to 
assess  the  outcomes  of  youth 
participating  in  the  program.  This 
baseline  information  form  and  the 


commujiity  survey  questionnaire  are 
essential  for  addressing  the  legislated 
objectives  of  the  evaluation. 

Type  of  Review:  Reinstatement 

Agency:  Mine  Safety  and  Health 
Administration 

Title:  Safety  Defects;  Examination. 
Correction  and  Records 

OMB  Number:  1219-0089 

Agency  Number:  MSHA— J22 

Frequency:  On  occasion 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  486,560 

Estimated  Time  per  Respondent: 
.083303  minutes 


Total  Burden  Hours:  40,532 
Description:  Requires  equipment 
operators  to  inspect  equipment, 
machinery,  and  tools  that  are  to  be 
used  during  a  shift  for  safety  defects 
before  the  equipment  is  placed  in 
operation.  Reports  of  uncorrected 
defects  are  required  to  be  recorded  by 
the  mine  operator  and  retained  for 
MSHA  review  until  the  defect  has 
been  corrected. 
Type  of  Review:  Extension 
Agency:  Mine  Safety  and  Health 

Administration 
Title:  Program  to  Prevent  Smoking  in 
Hazardous  Areas 
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OMB  Number:  1219-0041 

Frequency:  On  occa&ion 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  200 

Estimated  Time  per  Hespondent:  30 
minutes 

Total  Burden  Hours:  100 

Description:  Requires  coal  mine 
operators  to  develop  programs  to 
prevent  persons  from  carrying 
smoking  materials,  matches,  or 
lighters  underground  and  to  prevent 
smoking  in  hazardous  areas,  such  as 
in  or  around  oil  houses,  explosives, 
magazines,  etc.  Mine  operators  are 
further  required  to  submit  the 
programs  to  MSHA  for  approval. 

Type  of  Review:  Extension 

Agency:  Mine  Safety  and  Health 
Administration 

Title:  Certificate  of  Training 

OMB  Number:  ^219-0070 

Agency  Number:  MSHA  Form  5000-23 

Frequency:  On  occasion 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  28.610 

Estimated  Time  per  Respondent:  1 .84 
hours 

Total  Burden  Hours:  52,642 

Description:  The  Mine  Safety  Health 
Administration  (MSHA)  Form  5000- 
2.T  is  a  mandatory  form  used  to  record 
training  received  by  miners.  The  form 
provides  the  mine  operator  with  a 
recordkeeping  form,  the  miner  with  a 
certificate  of  training,  and  MSHA  a 
monitoring  tool  for  determining 
compliance  requirement. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  95-5778  Filed  3-8-95;  8:45  ami 
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Glass  Ceiling  Commission;  Criteria 
and  Application  Process  for  the 
National  Award  for  Diversity  and 
Excellence  in  American  Executive 
Management 

summary:  The  Class  Ceiling 
Commission  is  announcing  the 
procedure  for  applying  for  the  Frances 
Perkins/Elizabeth  Hanford  Dole 
National  Award  for  Diversity  and 
Excellence  in  American  Executive 
Management.  The  award  is  an  annual 
Presidential  award  to  recognize  a  United 
States  business  for  excellence  in 
promoting  a  more  diverse  skilled  work 
force  at  the  management  and 
decisionmaking  levels  in  business. 
DATES:  Applications  are  due  by  April 
30.  1995. 

ADDRESSES:  Applications  should  be  sent 
to:  'I  he  Class  Ceiling  Commission. 


Perkins-Dole  Award.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  C-2313.  Washington.  DC  20210. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Rene  A.  Redwood,  E.xecutive  Director, 
The  Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-2313, 
Washington.  DC  20210.  Telephone  (202) 
219-7342. 

Background 

The  Frances  Perkins/Elizabeth 
Hanford  Dole  National  Award  for 
Diversity  and  Excellence  in  American 
Executive  Management  was  established 
pursuant  to  Public  I>aw  102-166,  The 
Glass  Ceiling  Act  of  1991.  The  glass 
ceiling  is  defined  as  those  artificial 
barriers  based  on  attitudinal  or 
organizational  bias  that  prevent 
qualified  minorities  and  women  from 
advancing  in  their  organizations  into 
management  and  decisionmaking 
positions. 

Purpose 

The  Frances  Perkins/Elizabeth 
Hanford  Dole  National  Award  for 
Diversity  and  Excellence  in  Anifrican 
Executive  Management  is  an  annual 
Presidential  award  to  recognize  a  United 
States  business  for  excellence  in 
promoting  a  more  diverse  skilled  work 
force  at  the  management  and 
deci.sionmaking  levels  in  business. 

Business  Defined 

For  the  purposes  of  this  award, 
business  includes: 

1.  Corporation  including  nonprofit 
corporations; 

2.  Partnerbhips; 

3.  Professional  association; 

4.  Labor  organization; 

5.  Business  entity  similar  to  any  entity 
described  in  1  through  4; 

6.  An  education  referral  program,  a 
training  program,  such  as  an 
apprenticeship  or  management  training 
program  or  similar  program;  and 

7.  Joint  program  formed  by  a 
combination  of  any  entities  descril)ed  in 
1  through  6. 

Evaluation  Criteria 

The  business  must  demonstrate  that  it 
has  made  substantial  effort  and  progress 
to  promote  the  opportunities  and 
developmental  experiences  of 
minorities  and  women  in  order  to  foster 
advancement  to  management  and 
decisionmaking  positions  within  the 
business,  including  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women,  and  deserves 
special  recognition  as  a  consequence. 
Demonstration  of  substantial  effort  in 
promoting  work  force  diversity 


initiatives  must  include  a  formal 
process  that  is  quantifiable  and 
emulatable  and  must  be  designed  to: 
— Create  a  work  environment  where  all 
employees  are  able  to  achieve  their 
full  potential  within  the  organization; 
— Eliminate  barriers  to  the  aov-ancement 

of  minorities  and  women; 
— Share  information  on  successful 
diversity  management  and  its  benefits 
In  addition,  the  business  must 
provide  its  definition  of  what 
constitutes  senior  management  and  a 
detailed  demographic  breakout  of  the 
total  number  of  women  and  men  within 
each  management  level  by  race  and 
ethnicity. 

The  policies,  programs,  acliieveinents. 
of  each  applicant  will  be  evaluated  in 
the  following  areas. 

Leadership 

The  CEO  and  senior  executives  must 
demonstrate  personal  involvement  and 
leadership  in  developing  and 
maintaining  an  environment  for 
diversity  management  excellence.  The 
applicant  must  describe  how  the 
requirements  for  such  excellence  are 
communicated  and  reinforced  for  all 
managers  and  supervisors  and 
integrated  into  day-to-day  leadership, 
management  and  super\ision.  Key 
methods  of  evaluating  and  improving 
the  effectiveness  and  accountability  of 
such  leadership  and  involvement 
should  be  addressed.  The  residt  of 
effective  leadership  should  also  be 
discussed. 

Recruitment,  Selection,  and  Retention 
Practices 

The  applicant  must  demonstrate  how 
the  practices  for  filing  management  and 
decisionmaking  positions  take  into 
consideration  the  diversity  of  the 
candidate  pool  for  such  positions.  The 
applicant  must  describe  the  human 
resource  recruitment  practices  as  related 
to  monitoring  search  firm  referrals; 
word-of-mouth  recruitment:  designation 
of  high  potential  employees  and  other 
strategies  for  recruiting.  The  selection 
procedures,  including  identification  and 
selection  of  high  potential  employees 
must  be  described.  The  applicant  must 
also  describe  successful  results  of 
recruitment  and  selection  of  a  well 
diversified  candidate  pool  for 
management  and  decisionmaking 
positions.  Practices  for  retaining 
minorities  and  women  must  also  be 
discussed. 

Development  Practices 

The  applicant  must  describe:  the 
mechanisms  for  selecting  employees  for 
developmental  experiences;  the  kinds  of 
developmental  practices  provided,  e.g.. 


on-site  and  off-site  training,  rotational 
assignments,  special  projects,  etc.;  the 
extent  to  which  the  nature  of  the 
developmental  opportunities  reflect  the 
race,  ethnicity  and  sex  characteristics  of 
the  total  management  candidate  pool; 
the  role  of  relocations  and  overseas 
assignments  in  advancement  and  the 
extent  to  which  diversification  of  such 
assignments  is  assured;  and  to  what 
extent  and  how  this  is  monitored. 


Successful  Initiatives 

In  addition  to  the  elements  above,  the 
applicant  must  describe  how  all  other 
factors  are  combined  to  create  a 
complete  initiative  which  has  resulted 
in  a  diverse  management  work  force  for 
both  minorities  and  women.  These 
initiatives  may  include,  for  example, 
family  friendly  workplace  policies, 
antiharassment.  training  or  prevention, 
anti-discrimination  procedures,  pay 
equity  evaluations  and  adjustments  and 
the  like.  The  applicant  must  discuss  the 
innovative  aspects  of  the  initiative,  the 
key  factors  of  success  and  what  makes 
this  initiatives  worthy  of  special 
recognition. 

Other  Evaluation  Considerations 

There  must  be  no  indications  based 
on  recent  or  current  EEO  Compliance 
reviews,  complaint  investigations  or 
other  federal  enforcement  activity  of 
substantial  noncompliance  by  the 
applicant  with  any  civil  rights  laws. 
Considerations  shall  be  given  to 
whether  or  not  businesses  that  have 
been  cited  for  specific  EEO  violations, 
such  as  unlawful  discrimination,  sexual 
harassment,  etc.,  have  been  required  to 
take  corrective  actions  during  the  period 
for  which  the  business  is  being 
considered  for  this  award. 

Evaluation  Process 

Applicants  will  be  ranked  based  on 
the  criteria  outlined  above.  An  on-site 
tour  to  each  business  ranked  in  the  top 
five  will  be  made  and  interviews  with 
selected  officials  and  other  employees 
may  also  be  conducted. 

The  Commission  shall  select  the 
Perkins-Dole  awardee  from  businesses 
ranked  in  the  top  three.  Recognition 
may  also  be  given  for  successful  efforts 
in  eliminating  the  glass  ceiling  for 
businesses  ranked  from  two  to  five. 

Publicity 

A  business  that  received  this  award 
may  publicize  the  receipt  of  the  award 
and  use  the  award  in  advertising,  if  the 
business  agrees  to  help  other  United 
States  businesses  improve  with  respect 
to  the  promotion  of  opportunities  and 
developmental  experiences  of 


minorities  and  women  to  management 
and  decisionmaking  positions. 

Application  Procedures 

Businesses  wishing  to  be  considered 
for  the  Frances  Perkins/Elizabeth 
Hanford  Dole  National  Award  for 
Diversify  and  Excellence  in  American 
Executive  Management  shall  submit  a 
WTitten  application  to  the  Glass  Ceiling 
Commission.  The  application  shall  be  in 
the  form  of  a  letter  and  shall  include 
information  that  demonstrates  that  the 
business  has  made  substantial  effort  and 
progress  to  promote  the  opportunities 
and  developmental  experiences  of 
minorities  and  women  to  foster  their 
advancement  into  senior  management 
positions  and  deserves  special 
recognition  as  a  consequence. 

The  letter  shall  specifically  address 
the  following  areas:  (See  Evaluation 
Criteria) 

Leadership 

Recruitment,  Selection  and  Retention 
Developmental  Practices 
Successful  Initiatives 

The  application  should  also  include 
statistical  information  relative  to  the 
business  work  force  profile  for  middle 
and  upper  management  race,  ethnicity 
and  gender  for  at  least  the  period 
covered  by  the  initiative,  but  no  less 
than  five  years.  This  information  will  be 
held  in  strict  confidence. 

The  application  package  should  be  no 
more  than  40  pages,  including  exhibits. 
Send  one  original  and  four  copies.  The 
cover  sheet  should  contain  the 
following  information: 

1.  Name  of  the  organization. 

2.  Number  of  establishments. 

3.  Number  of  employees  in  each 
establishment. 

4.  Address,  telephone  and  fax 
number. 

5.  Name  of  highest  ranking  official. 

6.  Name,  address,  telephone  and  fax 
number  of  contact  person. 

The  letter  and  other  material  should 
be  sent  to:  The  Glass  Ceiling 
Commission.  Perkins-Dole  Award.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Room  C2313.  Washington, 
DC  20210. 

Applications  should  be  received  no 
later  than  April  30,  1995. 

Signed  at  Washington.  DC,  this  3rd  day  of 
March.  1995. 

Rene  A.  Redwood, 

Executive  Director.  Glass  Ceiling  Commission. 
[FR  Doc.  95-5779  Filed  3-8-95;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health: 
Appointment  of  Members 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  appointment  of 
members  to  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH). 

SUMMARY:  The  Secretary  of  Labor  has 
established  an  advisory  committee  to 
advise  the  Assistant  Secretary  for  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  on  issues 
relating  to  the  delivery  of  occupational 
safety  and  health  programs,  pohcies. 
and  standards  in  the  maritime 
industries  of  the  United  States.  The 
committee  will  provide  a  collective 
expertise  not  otherwise  available  to  the 
Secretary  to  address  the  complex  and 
sensitive  issues  involved.  Committee 
members  have  been  appointed  from 
goverrunent  agencies,  the  shipbuilding 
industries  and  longshoring.  labor  and 
professional  associations. 
ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA.  Office  of 
Maritime  Standards.  Room  N-3621,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Phone  (202)  219-7234,  fax 
(202)219-7477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lany  Liberatore,  Office  of  Maritime 
Standards,  OSHA,  (202)  219-7234. 
SUPPLEMENTARY  INFORMATION:  MACOSH 
is  intended  to  address  the  concerns  of 
the  entire  maritime  community, 
focusing  on  the  shipyard  and  marine 
cargo  (longshoring)  handling  industries. 

Tnis  committee  will  continue  the 
efforts  of  the  previously  chartered 
Shipyard  Employment  Standards 
Advisor}'  Committee  as  well  as  provide 
a  more  focused  forum  for  ongoing 
discussions  with  the  marine  cargo 
handling  community.  MACOSH  is 
consistent  with  the  President's  initiative 
to  make  the  U.S.  shipyard  industry 
competitive  in  the  worldwide 
community.  Furthermore,  MACOSH 
will  be  able  to  focus  on  the  resolution 
of  controversial  issues,  particularly 
those  with  international  implications, 
that  impact  the  longshoring  and 
shipyard  communities.  The  specific 
objectives  of  this  committee  are  to  make 
recommendations  on  issues  related  to: 
(1)  Reducing  injuries  and  illnesses  in 
the  maritime  industries,  (2)  expanding 
OSHA's  outreach  and  training  programs 
through  the  use  of  innovative 
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partnerships,  and  (3)  expediting  the 
development  and  promulgation  of 
OSHA  standards. 

Committee  Members 

MACOSH  is  composed  of 
approximately  15  members  v^ho  have 
been  selected  to  represent  the  divergent 
interests  of  the  maritime  community: 
The  makeup  of  the  membership 
complies  with  Section  7  (b)  of  the  OSH 
Act  which  requires  the  following:  at 
least  one  member  who  is  a  designee  of 
the  Secretary  of  Health  and  Human 
Services;  at  least  one  designee  of  a  state 
safety  and  health  agency;  and  equal 
numbers  of  representatives  of 
employees  and  employers,  respectively. 
Other  members  have  been  selected 
based  on  their  knowledge  and 
experience  and  include  representatives 
from  professional  and  other 
governmental  organizations  with 
specific  maritime  responsibilities. 
MACOSH  is  a  comprehensive 
representation  of  the  maritime 
community. 

Appointees  to  the  Committee  include 
these  representatives  from  labor, 
industry,  public  interests  and 
govenunent  agencies.  The  appointees 
represent  groups  interested  in  or 
affected  by  the  outcome  of  rulemaking. 
The  15  members  are: 

Labor  Representatives 

Charles  Brasford — Director  of 
Occupational  Safety  and  Health. 
International  Association  of 
Machinists  and  Aerospace  Workers. 

Al  Cemados — Executive  Vice  President, 
International  Longshoremen's 
Association. 

Chico  McGill — Chairman.  Safety  and 
Health  Committee.  Local  733, 
International  Brotherhood  of 
Electrical  Workers.  Ingalls  Shipyard 

Richard  Olsen — Coastal  Committee. 
International  Longshoremen's  and 
Warehousemen's  Union 

Industry  Representatives 

Katherine  Chumley — Chair. 

Environmental  Safety  and  Health 

Committee,  Shipbuilders  Council  of 

America,  Atlantic  Marine. 
John  Faulk — Safety  and  Health  Director, 

Ryan  Walsh  Stevedoring. 
Chet  Mathews — Safety  and  Health 

Director.  Bath  Iron  Works 
Frank  Scanlan — General  Counsel  and 

Secretary.  National  Maritime  Safety 

Association. 

Government  and  Professional 
Organizations 

Lieutenant  Julie  Gahn — Hazardous 
Materials  Division,  U.S.  Coast  Guard. 


Alexander  Landsburg — Systems  Safety 

and  Human  Factors  Division, 

Maritime  Administration. 
Fran  Lavelle — American  Association  of 

Fort  Administrators. 
Elsie  Munsel — Safety  and 

Environmental  Programs,  U.S.  Navy. 
Larry  Reed — Assistant  Director  for 

Policy.  National  Institute  for 

Occupational  Safety  and  Health. 
Pete  Schmidt — Specialty  Compliance 

Programs,  State  of  Washington. 
James  Thornton — American  Industrial 

Hygiene  Association. 

Signed  at  Washington,  DC  this  3rd  day  of 
March  1995. 
(oseph  A.  Dear. 
Assistant  Secretary  of  Labor. 
(FR  Doc.  95-5894  Filed  3-8-95;  8:45  am) 
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Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health,  Notice 
of  Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health 
(MACOSH);  notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health, 
established  under  section  7(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  on  matters  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  of  the  United  States 
will  meet  March  22  and  23, 1995  in 
Room  C-5320.  Seminar  Room  No.  6,  of 
the  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC. 

ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA,  Office  of 
Maritime  Standards,  Room  N-3621,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Phone  (202)  219-7234,  fax 
(202)  219-7477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Liberatore.  Office  of  Maritime 
Standards.  OSHA,  (202)  219-7234. 
SUPPLEMENTARY  INFORMATION:  The  Rrst 
meeting  of  the  Marine  Advisory 
Committee  on  Occupational  Safety  and 
Health  will  be  held  March  22  from  1  to 
5,  and  March  23  from  9  to  5  in  Room 
C-5320.  Seminar  Room  6,  of  the 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington.  IX.  At  this 
first  meeting  the  newly  appointed 
members  will  be  introduced  and  then 


the  Committee  will  estabUsh  committee 
goals,  plan  for  future  meetings,  discuss 
OSHA's  compliance  programs,  outreach 
and  training  initiatives,  and  standards 
setting  process,  and  hear  about  the 
current  agenda  and  direction  of  OSHA. 

All  interested  persons  are  invited  to 
attend  the  public  meetings  of  MACOSH, 
including  the  first  one  at  the  time  and 
place  indicated  above.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-ser\'ed  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Theda  Kenney  at  202-219-8061. 
no  later  than  March  17.  1995,  to  obtain 
appropriate  accommodations. 

MACOSH  will  meet  as  a  whole  and 
also  in  small  focus  groups.  Writton  data, 
views  or  comments  for  consideration  by 
the  Committee  may  be  submitted, 
preferably  with  20  copies,  to  Larry 
Liberatore  at  the  address  provided 
above.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  committee  and  will 
be  included  in  the  record  of  the 
meeting.  Members  of  the  general  public 
may  request  an  opportunity  to  make  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  Larry 
Liberatore  before  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chair  of  the  Advisory 
Committee. 

Signed  at  Washington.  DC  this  3rd  day  of 
March  1995. 
loseph  A.  Dear, 
Assistant  Secretary  of  Labor 
(FR  Doc.  95-5895  Filed  3-8-95:  8:45  am) 
WLUNG  CODE  4$10-2«-M 


[Docket  No.  NRTL-1-9S] 

Nationally  Recognized  Testing 
Laboratories;  Clarification  of  the  Types 
of  Programs  and  Procedures 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  interpretation. 

SUMMARY:  This  notice  announces  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  clariBcation  of 
the  types  of  programs  and  procedures 


that  Nationally  Recognized  Testing 
Laboratories  (NRTL)  may  engage  in 
under  the  OSHA/NRTL  recognition 
program,  29  CFR  1910.7.  This  notice 
addresses  in  particular  those  programs 
under  which  the  NRTL  controls  and 
audits,  but  does  not  itself  generate,  the 
data  relied  upon  for  product 
certification.  OSHA  invites  currently 
recognized  NRTLs  as  well  as  new 
applicants  to  request  approval  for  any  of 
these  acceptable  procedures. 

EFFECTIVE  DATE:  March  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  N3653. 
Washington.  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  6,  1984.  (49  FR  8326).  the 
Occupational  Safety  and  Health 
Administration  proposed  a 
comprehensive  overhaul  of  its 
regulatory  procedures  related  to  OSHA's 
requirements  for  safety  testing  or 
certification  of  certain  workplace 
equipment  and  materials.  The  goals  of 
the  proposal  were: 

(1)  To  assure  that  products  required  to 
be  tested  and  certified  would  be  reliably 
tested  and  certified; 

(2)  To  implement  testing  and 
certification  requirements  and 
procedures  which  would  be 
administratively  workable;  and 

(3)  To  take  advantage  of  developments 
by  others  in  organizing  and  evaluating 
product  certification  systems  and  in 
accrediting  laboratories  for  testing. 

In  the  proposal,  OSHA  stated  that  it 
was  attempting  to  build  upon  the  self 
regulatory  efforts  of  the  private  sector, 
particularly  in  the  fields  of  electrical 
and  fire  safety.  OSHA  intended  to  take 
full  advantage  of  the  mechanisms  which 
existed  in  the  private  sector  or  in 
government,  and  to  keep  its  long-term 
involvement  in  these  activities  to  a 
minimum  (see  53  FR  12103  second 
column,  first  paragraph).  A  three  day 
informal  public  hearing  was  held  on 
September  25.  26,  and  October  1,  1984. 
Based  on  the  comments  received  and  a 
review  of  the  testimony  in  die  record, 
the  Agency  modified  its  original 
proposal  and.  on  April  12.  1988.  (53  FR 
12102).  promulgated  a  new  section, 
1910.7 — Definition  and  requirements  for 
a  nationally  recognized  testing 
laboratory,  and  a  new  Appendix  A  to 
section  1910.7— OSHA  Recognition 
Process  for  Nationally  Recognized 
Testing  Laboratories. 


The  cornerstone  of  this  regulation  is 
the  definition  of  the  regulatory  term 
"NRTL",  with  respect  to  specific 
elements.  There  are  four  elements  that 
are  identified  as  NRTL  requirements: 
capability  to  test  and  evaluate 
equipment;  control  of  certified  products; 
independence;  and  procedures  to 
produce  creditable  findings.  These  four 
elements  that  define  an  NRTL  are 
incorporated  into  the  criteria  for  the 
various  types  of  procedures  which 
OSHA  approves  and,  when  followed, 
provide  OSHA  with  a  reasonable  degree 
of  assurance  that  the  products  may  be 
used  safely  in  the  workplace. 

As  noted  above,  capaoility  to  test  and 
evaluate  equipment,  and  independence 
are  two  of  the  elements  required  of  an 
NRTL.  These  elements  are  discussed  in 
the  preamble  to  the  final  rule. 

Capability  to  test  does  not  mean  that 
all  testing  will  be  done  by  the  NRTL. 
OSHA  stated  in  the  preamble  that  while 
it  expected  generally  that  most 
applicants  would  do  the  testing  in- 
house  this  was  not  a  requirement  of  the 
standard.  OSHA  recognized  that,  in 
some  cases,  laboratories  would 
subcontract  out  the  testing  of  a  certain 
product  or  aspect  thereof  due  to  unique 
or  special  testing  needs.  Anticipating 
this  occurrence.  OSHA  stated  that  the 
laboratory  actually  doing  the  work  must 
have  the  necessary  capability  to  conduct 
the  tests,  and  the  laboratory  applying  for 
recognition  would  retain  primary 
responsibility  for  fulfilling  the 
requirements  of  the  standard  and 
complying  with  the  procedures  set  out 
in  Appendix  A. 

Independence  also  does  not  mean  that 
an  NRTL  has  to  carry  out  all  of  its 
functions  totally  separate  from  other 
entities,  including  the  manufacturer. 
Simply  put.  the  independence 
requirement  means  that  the  analytical 
and  decision  making  processes,  which 
are  the  critical  functions  that  must  be 
performed,  are  accomplished  by  an 
organization  which  is  financially 
independent  of  manufacturers,  vendors, 
and  users  of  certified  products.  As  long 
as  the  NRTL  retains  these  functions,  the 
credibility  of  the  testing  and  approval 
process  will  be  maintained. 

OSHA  believes  that  this 
understanding  of  the  concept  of 
independence  was  implicit  in  the  rule 
from  the  time  of  its  adoption.  Thus  the 
OSHA  rule  was  intended  to  build  upon 
the  system  of  testing  and  certification 
already  in  existence,  not  to  supplant  it. 
The  existing  system  did  not  require  a 
rigid  barrier  between  NRTL  and 
manufacturer,  for  example,  which 
would  completely  prevent  the  NRTL 
from  utilizing  the  manufacturer's  testing 
or  other  information  sources.  As  long  as 


the  NRTL.  which  was  not  economically 
affiliated  with  the  manufacturer,  had 
ultimate  authority  and  responsibility  for 
the  approval  of  the  product  and  use  of 
the  certification  mark,  the  needs  of 
independence  would  be  satisfied.  The 
current  clarification  is  consistent  with 
and  fleshes  out  the  past  practice. 

OSHA  intended  a  pragmatic 
application  of  the  elements  of 
independence  and  capability  to  perform 
testing,  as  well  as  the  other  elements 
that  go  into  defining  an  NRTL.  This  can 
be  seen  from  the  general  discussion  in 
the  preamble  to  the  final  rule,  and 
specifically  from  the  decision  to 
grandfather  the  operations  of  UL  and 
FMRC  for  a  five-year  period. 

Thus,  in  the  final  rule,  OSHA 
grandfathered  some  of  the  procedures 
that  were  in  existence  at  the  time  of  the 
rule.  "It  seems  reasonable  that  product 
testing  systems  already  in  place  should 
be  able  to  continue  their  operations 
without  Agency  rulemaking  on  the 
testing  standards,  methods  and 
procedures  they  are  using  now  and  have 
successfully  used  in  the  past.  The 
operation  of  already  existing  product 
tpcfing  systems,  such  as  UL  and  FMRC. 
could  be  seriously  disrupted  if  the 
Agency  attempted  to  undertake 
rulemaking  on  the  testing  standards, 
methods  and  procedures  they  are 
using."  (See  53  FR  12108.  second 
column,  last  paragraph).  The  initial 
assessment  for  renewal  of  UL  and  FMRC 
in  1993  and  1994,  identified  mature  and 
functioning  procedures,  some  over 
thirty  years  old,  which  included  the 
acceptance  of  test  data  from  other 
sources  and  use  of  contract 
organizations  for  other  services. 

In  addition,  OSHA's  intent  in  the 
1988  rule  was  to  allow  a  level  of 
fiexibility  in  meeting  the  mandatory 
requirements.  OSHA  recognized  that 
procedures  may  operationally  vary  from 
laboratory  to  laboratory,  and  still  be 
acceptable.  For  example,  the  preamble 
to  the  final  rule  stated  that,  ".  .  .  while 
the  record  indicates  that  current  safety 
testing  standards  and  practices  may  vary 
slightly  among  the  third  party  safety 
testing  organizations,  the  testing 
laboratories  themselves  indicate  that 
they  have  compensating  mechanisms 
and  controls  built  into  their  particular 
systems  which  are  intended  to  assure 
that  the  ultimate  result  will  fall  within 
an  acceptable  range"  (TR  534,550).  "The 
laboratories  claim  that  they  use  those 
testing  standards,  methods  and 
procedures  which  adequately  address 
all  necessar\'  safety  concerns  and 
thereby  justify  their  decision  to  "pass" 
the  item  in  question  and  to  allow  the 
use  of  the  laboratory's  listing  or 
identifying  mark"  (Ex  38.  p  3;  TO  552. 
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553).  (53  FR  12108,  third  column,  first 
paragraph). 

Thus,  OSHA  recognized  that  there 
were  testing  practices  that  might  vary 
and  differ  among  laboratories.  OSHA 
also  recognized  that  the  compensating 
mechanisms  and  controls  for  each 
system  and  laboratory  depends  upon  the 
confidence  the  laboratory  has  in  the 
final  result  leading  to  use  of  the  mark. 

OSH  A's  review  of  the  applications  for 
renewal  of  recognition  submitted  by  UL 
and  FMRC  have  lead  to  the  conclusion 
that  it  is  appropriate  to  provide  further 
clarification  of  acceptable  NRTL 
procedures.  In  order  for  other  NRTLs 
and  future  applicants  to  utilize  these 
types  of  procedures.  OSHA  has 
provided  specific  criteria  that  will 
identify  the  critical  elements  of  the 
various  procedures.  These  criteria,  as 
discussed  earlier,  were  derived  from  the 
four  elements  that  define  an  NRTL.  By 
providing  such  criteria,  an  NRTL  may 
tailor  its  methods  and  testing  techniques 
to  any  procedure  the  NRTL  would  like 
to  include. 

The  identification  of  criteria 
discussed  in  this  document  will  provide 
guidance  to  applicants  utiUzing  the 
various  procedures,  while  still  allowing 
the  flexibility  that  was  identified  in  the 
discussion  of  the  regulation. 

Clarificatioii 

The  Occupational  Safety  and  Health 
Administration  is  clarifying  the  types  of 
testing  and  certification  procedures 
which  may  meet  the  requirements  for 
acceptance  under  section  1910.7. 

The  Agency  has  previously 
determined  that  an  NRTL  may,  but  is 
not  obligated  to,  accept  test  data, 
component  or  product  approvals,  or 
other  information  or  data  from  another 
NRTL,  as  long  as  it  is  satisfied  with  their 
appropriateness.  The  NRTL  has  the 
prerogative  to  retest  or  reapprove,  as  it 
deems  necessary. 

OSHA  is  aware  that  in  addition  to  the 
procedures  which  were  previously 
clearly  understood  to  be  acceptable, 
NRTLs  also  utilize  procedures  involving 
entities  such  as  contractors, 
manufacturers,  and  other  laboratories, 
for  the  performance  of  many  of  their 
functions.  These  other  procedures  are 
acceptable  with  certain  controls  in 
place.  OSHA  recognizes  that  to  maintain 
credibility  of  these  procedures,  a  higher 
level  of  expertise  and  controls  by  the 
NRTL  will  be  required.  Therefore, 
applicants  for  these  will  be  assessed  and 
audited  by  OSHA  to  more  stringent 
guidelines.  Generally,  all  acceptable 
procedures  fall  within  one  or  more  of 
the  following. 
1 .  The  basic  procedure  where  all 

product  testing  and  evaluation  is 
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performe<l  in-house  by  the  NRTL  that 
will  certify  the  product 

2.  Acceptance  of  testing  data  from 
independent  organizations,  other  than 
NRTLs 

3.  Acceptance  of  product  evaluations 
from  independent  organizations,  other 
than  NRTLs 

4.  Acceptance  of  witnessed  testing  data 

5.  Acceptance  of  testing  data  from  non- 
independent  organizations 

6.  Acceptance  of  evaluation  data  from 
non-independent  organizations 
(requiring  NRTL  review  prior  to 
marketing) 

7.  Acceptance  of  continued  certification 
following  minor  product 
modifications  by  the  client 

8.  Acceprtance  of  product  evaluations 
fi'om  organizations  that  function  as 
part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (EC-CB)  Scheme 

9.  Acceptance  of  services  other  than 
testing  or  evaluation  performed  by 
subcontractors  or  agents 

Certain  procedures  are  unacceptable. 
Included  among  these  are  manufacturer 
self-declaration,  client  self-certification, 
and  other  similar  procedures  that  permit 
non-NRTLs  to  determine  conformance 
with  the  product  standard,  i.e.,  certify 
the  product. 

A  number  of  procedures  encountered 
during  on-site  investigations  by  OSHA 
assessors  have  existed  in  one  form  or 
another  prior  to  the  existence  of  the 
NRTL  program  in  1988.  Most  of  these 
procedures  appear  to  have  matured  to  a 
degree  necessary  to  maintain  product 
safety  in  the  workplace  and  included 
controls  necessary  for  conformity  with 
NRTL  program  requirements. 

This  Notice  discussed  procedures  and 
criteria  to  be  utilized  by  OSHA  assessors 
and  auditors  in  evaluating  each  of  them. 
OSHA  will  continue  to  closely  monitor 
progress  under  these  criteria  and 
evaluate  the  effectiveness  of  the 
procedures. 

The  specific  criteria  utilized  for 
evaluating  the  procedures  of  an 
applicant  for  recognition  as  a  nationally 
recognized  testing  laboratory  are  based 
upon  "national  consensus  standards 
and  international  guides". 

Three  basic  principles,  to  assure  that 
product  certifications  would  provide 
necessary  levels  of  safety,  were  derived 
from  the  rule. 

These  principles  are  as  follows: 

(1)  The  NRTL  shall  be  capable  of 
performing  all  aspects  of  a  product 
certification  scheme  on  its  own. 

•  The  NRTL  shall  be  recognized  to 
perform  the  tests,  evaluations,  and  other 
services  before  it  can  accept  such 
services  from  other  organizations. 


(2)  Where  the  services  of  other 
organizations  are  used,  the  NRTL  shall 
retain  control  of,  and  responsibility  for, 
all  aspects  of  the  product  certification 
scheme. 

•  The  NRTL  shall  have  procedures 
consistent  with  the  appropriate  national 
standards  and  international  guides  for 
granting,  maintaining,  and  extending  its 
qualification  of  an  organization  or 
service. 

•  The  NRTL  shall  use  assessors  who 
met  the  competence  requirements  of  the 
appropriate  national  standards  and 
international  guides  to  evaluate  the 
organization. 

•  The  NRTL  shall  ensure  that  all 
aspects  of  certification  work  performed 
by  others — including  participants, 
locations  of  testing,  witnessing,  and 
evaluations — are  identified  in  the  NRTL 
and  client  records  and  reports. 

(3)  The  NRTL  shall  ensure  that  each 
organization  providing  data,  product 
evaluations,  or  other  services  to  the 
NRTL  is  capable  of  doing  so,  and  that 
the  relationship  between  the  NRTT,  and 
the  organization  does  not  compromise 
the  NRTL's  independence. 

•  The  NRTL  shall  be  able  to 
demonstrate  that  each  organization  it 
employs  is  capable  of  providing  data, 
product  evaluations,  or  other  services 
that  meet,  or  exceed,  the  quality  of  those 
provided  by  the  NRTL. 

•  The  NRTL  shall  maintain  reports  of 
its  assessments  of  such  organizations; 
these  assessments  shall  conform  to 
appropriate  national  standards  and 
international  guides. 

•  The  NRTL  shall  have  a  documented 
surveillance  program  to  ensure 
continued  compliance  vrith  the  NRTL's 
qualification  procedures;  this 
surveillance  program  shall  be  consistent 
with  the  appropriate  national  standards 
and  international  guides. 

•  The  NRTL  shall  not  be 
economically  affiliated  writh  any  of 
these  outside  organization. 

Procedures  and  specific  criteria  for 
each,  were  then  developed  from  the 
basic  principles.  These  principles, 
wherever  they  are  applicable,  shall  be 
an  integral  requirement  of  the  following 
procedures. 

1.  The  Basic  Procuredure — All  Product 
Testing  and  Evaluation  is  Performed  In- 
House  by  NRTL  That  Will  Certify  the 
Product 

This  is  the  basic  procedure  utilized  by 
an  NRTL  under  conditions  where  it  is 
feasible.  The  first  and  second  basic 
principles  are  applicable  to  this 
procedure. 


2.  Acceptance  of  Testing  Diita  From 
Independent  Organizations.  Other  Than 
\HTLS 

As  was  noted  previously  in  rofernnce 
to  the  preamble  to  the  final  rule.  OSHA 
antii;ipated  that  most  testing  by  an 
NRTL  would  be  done  in-housn,  but  did 
not  make  this  a  requirement  of  the 
standard.  Subcontracting  out  of  somo  of 
th(!  tests  was  anticipated  by  OSHA, 
when  it  noted  that  the  laboratory 
.ictually  doing  the  work  must  have  the 
necessary  capability  to  conduct  the 
tnsts,  and  the  laboratory  applying  for 
recognition  would  retain  primary 
responsibility  for  fulfilling  the 
rtjquirnments  of  the  standard  and 
complying  with  the  procedures  sot  out 
}n  Appniidix  A. 

An  NRTL  may  accept  testinj^ 
conducted  by  an  independent 
nrj^anization  provided  the  following 
criteria  are  complied  with: 

The  NRTL  shall  retain  control  of,  and 
responsibility  for,  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  review  each  test 
package  and  complete  the  product 
ovahiations  required  by  the  test 
standards. 

•  The  NRTL  shall  ensure  that  all  data 
in  the  te.st  data  package  originated  with 
."■n  organization  that  the  NRTL  qualified. 

The  NRTL  shall  ensure  that  each 
organization  providing  testing  data  is 
capable  of  conducting  the  test  and  that 
the  relationship  between  the  NRTL  and 
the  organization  does  not  compromise 
lh('  NKTL's  independence. 

•  The  NRTL  shall  have  a  written 
program  for  assessing  the  qualification 
of  tlie  organization  to  perform  testing  for 
iMch  product  type  it  may  be  required  to 

I(!St. 

•  This  qualification  program  shall 
include  procedures  for  evaluating  the 
organization's  independence,  facilities, 
utilities,  environmental  controls, 
ptT.sonnel,  testing  and  calibration 
fHjuipnient,  written  testing  procedures, 
calibration  procedures,  quality 
assurance  program,  and  other  elements 
as  outlined  in  the  appropriate  national 
concensus  standards  and  international 
guides. 

:}.  Acceptance  of  Product  Evaluations 
From  Independent  Organizations,  Other 
Than  NRTLS 

Although  no  clear  distinction  between 
testing  and  evaluation  is  made  in  the 
final  rule  (29  CFR  1910.7),  such 
distinction  exists. 

Many  NRTLs  utilize  outside 
organizations  for  specific  or  unique 
tests.  In  these  instances,  the  NRTL 
stipulates  the  tests  and  defines  the 
testing  procedures  to  be  utilized  and. 


finally,  evaluates  the  test  results  to 
determine  conformance  of  the  product 
to  the  product  standard  and  certifies  the 
product  where  it  does  conform. 

In  this  type  procedure,  the  outside 
organization  both  tests  and  evaluates  the 
results  of  tlie  tests  to  determine 
conformance  of  a  product  to  a  standard, 
and  them  issues  a  test  and  evaluation 
report  to  the  NRTL.  The  NRTL,  in 
return,  weighs  the  report  for  validity 
and  conformance  of  the  product  to  the 
product  standard  in  order  to  decide 
whether  the  product  is  certifiable. 

Authorization  for  an  NRTL  to  accept 
product  evaluations  significantly 
expands  the  scope  of  the  services  which 
may  be  provided  to  the  NRTL  from  an 
outside  source.  Acceptance  of  product 
evaluations  will  require  the  NRTL  to 
establish  a  more  formalized,  long-term 
relationship  with  the  independent 
organization  to  acquire  confidence  in  its 
evaluation  procedures. 

An  NRTL  may  accept  product 
evaluations  prepared  by  an  independent 
organization  provided  the  following 
criteria,  in  addition  to  the  requirements 
in  Procedure  1,  are  complied  with: 

The  NRTL  shall  retain  control  of.  and 
responsibility  for,  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  review  each 
evaluation  package,  and  complete  the 
product  evaluations  required  by  the  test 
standards  before  the  product 
certification  is  issued. 

•  The  NRTL  shall  ensure  thai 
evaluations  are  obtained  from  an 
organization  which  it  has  qualified. 

•  The  NRTL  shall  ensure  that  data 
relied  upon  have  been  developed  under 
the  program  established  by  the  NRTL. 

•  The  NRTL  shall  require  the 
organization  to  establish  and  maintain  a 
.system  to  document  technical 
correspondence  and  test  standard 
interpretations. 

•  The  NRTL  shall  assure  that  the 
organization,  in  preparing  the 
evaluation  package,  follows  the  written 
procedures  established  by  the  NRTL. 

The  NRTL  shall  ensure  that  each 
organization  providing  product 
evaluations  is  capable  of  conducting  the 
tests  and  performing  the  evaluations, 
and  that  the  relationship  between  the 
NRTL  and  the  organization  does  not 
ccjmpromise  the  NRTL's  independence. 

•  The  NRTL's  qualification  program 
shall  be  used  to  assess  the  orgajiization's 
proc:edures  and  personnel  to  determine 
its  qualifications  relative  to  each 
product  type  it  may  be  asked  to 
evaluate. 

•  The  qualification  program  shall 
establish  a  minimum  period  and  level  of 
mutual  effort  between  the  NRTL  and  the 
organization  forconfidence-buikling. 


During  tliis  period  the  NRTL  will 
witness  evaluations,  verify  the 
evaluations  through  inter-organizational 
comparisons,  and  validate  the 
competence  of  personnel  to  perform 
product  evaluations. 

4.  Acceptance  of  Witnessed  Testing 
Data 

This  procedure  involves  technical 
personnel  from  the  NRTL  witnessing 
product  testing  generally  carried  out  at 
a  location  other  than  that  of  the  NRTL. 
The  organization  carrying  out  the  tests 
may  or  may  not  be  independent. 

The  majority  of  testing  witnessed  by 
representatives  of  the  NRTL  is 
consistent  with  the  statement  in  the 
preamble  to  the  final  rule  that  *   •   "  in 
some  cases,  laboratories  may  wish  to 
subcontract  out  the  testing  of  a  certain 
product  or  aspect  thereof  due  to  unique 
or  special  testing  needs. 

Representatives  of  an  NRTL  may 
witness  testing  provided  the  following 
criteria  are  complied  with: 

The  NRTL  shall  retain  control  of.  and 
responsibility  for,  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  train  its  own 
personnel  to  take  an  active  role  in 
witnessing  each  phase  of  the  tests. 

•  This  training  shall  include  specific 
testing  procedures  for  each  product  tvpe 
the  trainees  may  witness. 

The  NRTL  shall  assure  that  the 
organization  providing  the  testing  data 
is  capable  of  conducting  the  tests  and 
that  the  relationship  between  the  NRTI. 
and  the  organization  does  not 
compromise  the  NRTL's  independence. 

•  The  NRTL  shall  have  a  WTitten 
program  for  assessing  the  qualification 
of  the  organization  to  perform  testing  for 
each  product  type  it  may  be  required  to 
test. 

•  This  qualification  program  shall 
include  procedures  for  evaluating  the 
outside  organization's  facilities, 
utilities,  personnel,  testing  and 
calibration  equipment,  written  testing 
procedures,  calibration  procedures, 
environmental  controls,  and  other 
elements  as  outlined  in  the  appropriate 
national  consensus  standards  and 
international  guides. 

•  The  NRTL  shall  qualify  the  outside 
organization  using  the  NRTL's  own 
staff. 

5.  Acceptance  of  Testing  Data  From 
Non-independent  Organizations 

This  program  involves  test  data 
generated  by  an  organization  that  has  a 
vested  interest  in  the  outcome  of  the  te;.t 
results. 

Data  submitted  under  this  program 
shall  not  include  products  intended  for 
use  in  hazardous  (classified)  locations 
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(see  29  CFR  1910.307).  A  substantial 
numlHjr  of  tests  of  products  intended  for 
use  in  hazardous  locations  involves 
subjective  analysis  and  have  levels  of 
complexity  well  beyond  that  required 
for  tests  of  products  meant  for  use  only 
in  ordinary  locations. 

An  NRTL  may  accept  testing 
conducted  by  a  non-independent 
organization  provided  the  following 
criteria  are  complied  with,  in  addition 
to  the  requirements  in  Procedure  1,  with 
the  exception  for  the  need  to  document 
the  independence  of  the  organization: 

The  NRTL  shall  establish  procedures 
and  maintain  records  which  will 
demonstrate  that  the  test  data  am 
unbiased. 

The  NRTL  shall  ensure  that  the 
organization  providing  the  data  is 
capable  of  conducting  the  tests  and  that 
the  relationship  between  the  NRTL  and 
the  organization  does  not  compromise 
the  NRTL's  independence. 

•  The  NRTL's  qualification 
procedures  shall  establish  a  minimum 
time  period  for  confidence-building. 
During  this  period  the  NRTL  will 
witness  tests  and  verify  them  by 
duplicate  testing  at  the  NRTL's  facility. 

•  The  NRTL's  surveillance  program 
shall  include  annual  site  evaluations, 
review  of  test  packages,  random  samples 
and  retests  by  the  NRTL.  and  other 
controls  outlined  in  the  appropriate 
national  standards  and  international 
guides. 

6.  Acceptance  of  Evaluation  Data  From 
Non-independent  Organizations 
(Requiring  NRTL  Review  Prior  To 
Marketing) 

This  type  of  procedure  enables  an 
organization  to  evaluate  a  product  in 
which  it  has  a  vested  interest.  However, 
the  product  shall  not  be  released  to  the 
market  until  the  NRTL  has  re\'iewed 
and  concurred  with  the  evaluation. 

An  NRTL  may  accept  product 
evaluations  prepared  by  a 
nonindepcndent  Oi^anization  provided 
the  following  critt  ria  are  complied  with; 

Except  for  the  requirement  for 
independence,  the  specific  program 
criteria  in  Procedures  1,  2,  and  4  shall 
apply  to  product  evaluations  by  non- 
independent  organizations.  The 
following  additional  program  criteria 
shall  also  be  required: 

The  NRTL  shall  retain  control  of.  and 
responsibility  for.  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  establish  and 
maintain  records  of  procedure  and 
product  deficiencies  identified,  and  the 
corrective  actions  taken  by  it  and  the 
organization. 


•  The  NRTL  shall  establish  and 
maintain  a  program  to  monitor  and 
confirm  the  organization's  evaluation.s. 

•  The  NRTL  shall  assure  that  au 
product  is  released  to  the  market  until 
it  has  verified  the  organization's  testing 
data  and  concurred  with  its  evaluation 
of  the  product. 

The  NRTL  shall  assure  that  each 
organization  providing  data  and 
evaluations  is  capable  of  performing 
these  functions  and  that  the  relationship 
between  the  NRTL  and  the  organization 
does  not  compromise  the  NRTL's 
independence. 

•  The  NRTL  shall  establish  and 
niaintain  records  that  demonstrate  that 
the  organization  continues  to  be 
proficient  in  testing  and  evaluation. 

•  The  NRTL  shall  demonstrate  that 
the  organization's  laboratory  has 
sustained  the  quality  of  its  performance 
in  testing  before  being  considered  for 
this  program. 

7.  Acceptance  of  Continued 
Certification  After  Minor  Product 
Modifications  by  the  Manufacturer 

This  ty{>e  of  procedure  would  allow  a 
manufacturer  to  make  minor  changes  to 
a  certified  product,  test  and  evaluate  the 
change  or  changes,  and  continue  to  use 
the  certification  mark  on  the  modified 
product. 

With  all  the  txintrols  in  place  and  a 
clear  understanding  of  what  a  'minor" 
product  modification  encompasses, 
there  should  be  no  reason  to  r»nsider 
this  procedure  as  not  falling  within  the 
scope  of  the  NRTL  program.  A  minor 
product  modification  is  one  which 
involves  the  use  of  an  interchangeable 
cf)mponent  in  a  previously  accepted 
product.  Examples  are  the  sulwtitution 
of  an  equivalent  switch  from  a  different 
manufiCturer.  or  the  replacement  of  a 
motoi  with  a  comparable  one  of 
different  horsepower. 

An  NRTL  may  accept  minor  product 
modifications  from  a  manufacturer 
without  requiring  recertification 
provided  the  following  criteria,  as  well 
as  the  criteria  in  Procedures  1.  2.  4.  and 
5  (except  for  the  requirements  for 
independence),  are  complied  with: 

The  NRTL  shall  retain  control  of.  and 
responsibility  for,  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  clearly  define  what 
is  meant  by  "minor"  modifications. 

•  The  NRTL  shall  review  each  test 
and  evaluation  report  for  each  product 
modification. 

The  NRTL  shall  assure  that  each 
manufacturer  providing  the  test  data 
and  evaluation  is  capable  of  conducting 
the  tests  arui  making  the  product 
evaluations,  and  that  the  relationship 
between  the  NRTL  and  the  oiiganization 


does  not  compromise  the  NRTl,'s 
independence. 

•  The  NRTL  shall  demonstrate  that 
the  client  has  sustaine.d  the  quality  of  its 
performance  in  both  testing  and  product 
evaluation  before  being  considered  for 
this  program. 

8.  Acceptance  of  Product  Evaluations 
Front  Organizations  That  Function  As 
Part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme 

The  lEC-CB  scheme  authorizes 
organizations  accredited  as  certified 
bodies  to  exchange  product  test  data 
and  evaluation  reports  v/ith  Fac.h  other. 

An  NRTL  may  accept  product 
evaluations  from  organizations  that  are 
part  of  the  lEC-CB  scheme  provided  the 
following  criteria  are  complied  with: 

The  NRTL  shall  retain  control  of,  and 
responsibility  for,  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  physically  evaluate 
each  product. 

•  The  NRTL  shall  review  each  test 
and  evaluation  report  and  certificate  of 
certification  to  determine  that  the 
correct  nationally  recognized  standards 
has  been  u.scd  to  test  the  product  and, 
where  applicable,  that  the  US  deviations 
have  been  properly  applied. 

•  The  NRTL  shall  have  v\Titten 
procedures  for  the  evaluation  of 
products,  and  for  the  interpretation  of 
any  results. 

•  The  NRTL  shall  establish  records 
that  demonstrate  that  the  organizations 
furnishing  test  and  evaluation  reports 
continue  to  be  competent.  These  records 
will  include  documentation  to 
demonstrate  that  the  organization 
understands  the  US  deviations  and  has 
correctly  applied  them. 

•  The  NRTL  shall  determine  that  the 
components  used  in  the  product  are 
tested  to  a  standard  comparable  to  the 
appropriate  nationally  recognized 
standard. 

•  The  NRTL  shall  determine  that 
components  used  in  the  product  have 
been  certified  through  an  appropriate 
regulatory  authority's  scheme,  and  that 
the  scheme  includes  routine  evaluation 
of  the  manufacturer's  process. 

9.  Acceptance  of  Sen-ices  (Other  Than 
Testing  or  Evaluation)  Performed  by 
Subcontractors  or  Agents 

Services  under  this  heading  include 
follow-up  activities,  calibration 
activities,  and  equipment  maintenance 
accomplished  by  subcontractors  or 
agents. 

Athough  there  do  not  appear  to  be  an> 
references  in  29  CFR  1910.7  or  in  the 
preamble  to  the  final  rule  that 
specifically  address  this  issue,  testing 


laboratories,  including  the  larger 
organizations,  have  historically 
contracted  for  certain  activities.  Most 
common  are  activities  such  as  repair 
and  calibration  of  test  and  measurement 
instrumentation,  security  services,  and 
quality  system  accreditation.  Assuming 
proper  controls  for  such  activities  by  the 
NRTL.  they  should  not  affect  the  ability 
of  the  NTRL  to  produce  credible 
findings.  It  was  never  OSHA's  intent  to 
discourage  or  limit  activities  such  as  the 
use  of  national  or  international 
standards  for  quality  assurance 
qualification  and  registration  of  a 
manufacturer  by  organizations  other 
than  the  NRTL.  Such  accreditation  and 
services  can  be  useful  tools  for  an  NRTL 
as  long  as  the  NRTL  retains  ultimate 
control  and  responsibility. 

The  NRTI.  shall  retain  control  of.  and 
responsibility  for.  all  aspects  of  the 
product  certification  scheme. 

•  The  NRTL  shall  assure  that 
subcontractors  or  agents  performing 
service  which  may  affect  the 
ct!rtification  of  a  product  have  been 
a.ssnssed  and  qualified  by  the  NRTL 

•  The  NRTL  shall  assure  that 
subcontractors  agents  use  the  follow-up 
procedures  established  by  the  NRTL. 

•  The  NRTL  shall  maintain  records  of 
the  results  of  the  follow-up  visits. 

The  NRTL  shall  assure  Inat  each  agent 
or  subcontractor  providing  a  service  is 
capable  of  performing  that  service  and 
tliat  the  relationship  between  the  agent 
or  subcontractor  does  not  compromise 
the  NRTL's  independence. 

•  The  NRTL  shall  be  able  to 
demonstrate  that  all  subcontractors  and 
agents  are  capable  of  providing  services 
equivalent  to  that  provided  by  the 
NRTL. 

•  The  NRTL  shall  have  written 
procedures  to  qualify  subcontractors  or 
agents,  to  monitor  their  performance,  to 
communicate  effectively  vvdth  them,  and 
to  maintain  manufacturer 
confidentiality. 

•  The  NRTL's  qualification 
qiocedures  shall  include:  qualification 
requirements;  the  subcontractor's  or 
agent's  quahty  assurance  and  self- 
auditing  programs;  the  NRTL's 
monitoring  program;  and  the 
documentation  requirements  for  both 
the  NRTL  and  the  subcontractor  or 
agent. 

•  The  NRTL's  ret:ords  shall  include 
documentation  to  demonstrate  that  the 
subcontractor  or  agent  complies  with 
the  NRTL's  program. 

•  The  NRTL  shall  use  its  own  staff  to 
qualify  the  subcontractor  or  agent. 

•  The  NRTL  shall  have  the  means  to 
ensure  that  only  follow-up  inspectors 
who  are  qualified  for  the  task  are 
utilized. 
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•  The  NRTL's  surveillance  program 
sliall  include  routine  audits  of  the 
facilities,  staff,  and  procedures  involved 
in  its  follow-up  program. 

•  The  follow-up  procedures  in  foreign 
countries  shall  be  as  stringent  as  those 
required  in  tlie  US. 

•  The  follow-up  program  shall 
include  an  initial  assessment  of  the 
manufacturers'  procedures,  the  quality 
control  system,  maintenance 
procedures,  recordkeeping  and  other 
elements  from  the  appropriate  national 
standards  and  international  guides. 

•  The  follow-up  program  shall  have 
the  capability  to  identify  variations  in 
the  manufacturers'  ability  to  control  the 
quality  of  production, 

•  The  NRTL  shall  periodically 
inspect  samples  of  products  for 
compliance. 

The  Use  of  An  "NRTL"  Certification 
Mark  for  Products  Tested  and  Certified 
In  Accordance  With  OSH.\'s 
Requirements 

OSHA  has  received  requests  from 
several  NRTL  participants  to  initiate 
action  that  would  implement  a 
requirement  for  the  use  of  a  unique 
mark  for  the  NRTL  certified  products. 
As  a  result  of  these  requests.  OSHA  will 
publish  a  separate  document  in  the 
Federal  Register  explaining  how  such  a 
program  may  be  implemented,  as  well 
as  describing  the  requirements  which 
arc  considered  to  be  part  of  such  a 
program. 

In  this  separate  document.  OSH.A  will 
request  comments  on  the  advantages 
and  disadvsmtages  of  implementing 
such  a  program  and  invite  suggestions 
as  to  the  proper  approach  OSHA  should 
take.  The  document  will  include  the 
concerns  of  the  Agency  and  will  seek 
public  information  that  vsill  enable  it  to 
determine  the  app.f-opriafe  action. 


Authority 

Section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970.  (84  Stat 
1593,  29  U.S.C.  655).  Secretar>'  of 
Labor's  Order  No.  1-90  (55  FR  9033). 

Signed  at  Washington,  IX.  this  3rd  day  of 
March  1995. 

Joseph  A.  Dear, 

Assistant  Secretary. 

IFR  Uoc.  95-3780  Filed  3-tMJ5;  8:45  ami 
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Maryland  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 


Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5,  1973.  notice  was  published 
in  the  Federal  Register  (38  FR  1 7834)  of 
the  approval  of  the  Maryland  Slate  plan 
and  the  adoption  of  subpart  O  to  [)drt 
1952  containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  September  9  and 
October  7.  1994.  from  Henry  Koellein, 
Jr.,  Commissioner  of  the  Maryland 
Division  of  Labor  and  Industrj-.  to  Linda 
R.  Anku.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
identical  to:  (1)  Amendments, 
corrections,  additions  and  revisions  to 
29  CFR  1910.132.  1910.133,  1910.136. 
and  1910.138.  pertaining  to  the  Personal 
Protective  Equipment  Standard  for 
General  Industr>-.  as  published  in  the 
Federal  Register  of  April  6,  1994  (59  FR 
16360);  (2)  amendments,  corrections, 
and  additions  to  29  CFR  1910.146. 
pertaining  to  the  Perniit-Required 
Confined  Spaces  Standard  for  General 
Industry,  as  published  in  the  Federal 
Register  of  May  19.  1994  (59  FR  26115); 
and  (3)  an  amendment  to  29  CFR 
1926.62.  pertaining  to  the  Lead  in 
Construction  Standard  for  the 
Construction  Industry,  as  published  in 
the  Federal  Register  of  May  4.  1993  (58 
FR  26627).  These  standards  are 
contained  in  COMAR  09.12.31. 
Maryland  Occupational  Safety  and 
Health  Standards  were  promulgated 
after  public  hearings  on  April  15  and 
July  22. 1994.  These  standards  became 
effective  on  August  29  and  September 
26.  1994,  respectively. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 
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3.  Location  of  the  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  3535  Market  Street,  Suite 
2100,  Philadelphia.  Permsylvania 
191204;  Office  of  the  Commissioner  of 
Labor  and  Industry.  501  St.  Paul  Place. 
Baltimore,  Maryland  21202;  and  the 
OSHA  Office  of  State  Programs,  U.S. 
Department  of  Labor,  Room  N3700.  3rd 
Street  and  Constitution  Avenue,  NVV., 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Maryland  State  plan 
as  proposed  changes  the  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  the  requirements 
for  public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  March  9. 
1995. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.Q  667) 

Signed  at  Philadelphia,  Pennsylvania,  this 
26lh  day  of  January  1995. 
Linda  R.  Anku, 
Regional  Administrator. 
[FR  Doc.  95-5776  Filed  3-8-95;  8:45  am] 
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Maryland  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  xmder  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1593.4).  will  review 


and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973.  notice  was  published 
in  the  Federal  Register  (38  FR  17834)  of 
the  approval  of  the  Maryland  State  plan 
and  the  adoption  of  subpart  O  to  part 
1952  containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  January  10  and  January 
30. 1995.  from  Henry  Koellein.  Jr., 
Commissioner  of  the  Maryland  Division 
of  Labor  and  Industry,  to  Linda  R.  Anku, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
identical  to  amendments,  corrections, 
and  revisions  to:  (1)  amendments, 
corrections,  additions  and  revisions  to 
29  CFR  1910.137  and  1910.269. 
pertaining  to  the  Electric  Power 
Generation,  Transmission  and 
Distribution  Standard  and  the  Electrical 
Protective  Equipment  Standard  for 
General  industry,  as  published  in  the 
Federal  Register  of  June  30. 1994  (59  FR 
33660);  (2)  amendments,  corrections, 
additions  and  revisions  to  29  CFR 
1910.120,  pertaining  to  the  Hazardous 
Waste  Operations  and  Emergency 
Response  Standard  for  General  Industry, 
as  published  in  the  Federal  Register  of 
August  22.  1994  (59  FR  43270);  (3) 
amendments,  corrections,  additions  and 
revisions  to  29  CFR  1910.132.  1910.133. 
1910.136.  and  1910.138.  pertaining  to 
the  Personal  Protective  Equipment 
Standard  for  General  Industry,  as 
published  in  the  Federal  Register  of 
July  1. 1994  (59  FR  33910);  (4) 
amendments  to  29  CFR  1910.1201. 
1926.21.  and  1928.21,  pertaining  to  the 
Retention  of  Department  of 
Transportation  Markings,  Placards  and 
Labels,  as  published  in  the  Federal 
Register  of  July  19.  1994  (59  FR  36700); 
(5)  amendments,  corrections,  additions 
and  revisions  to  29  CFR  1926.1101, 
including  Appendices  A.  B.  D.  F,  H,  I, 
and  K,  pertaining  to  the  Occupational 
Exposure  to  Asbestos  Standard  for 
General  Industry,  as  published  in  the 
Federal  Register  of  August  10. 1994  (59 
FR  41131);  and  (6)  amendments  to  19 
CFR  1926.500-.503.  including 
Appendices  A-E.  Safety  Standards  for 
Fall  Protection  in  the  Construction 
Industry,  and  related  amendments, 
corrections,  additions  and  revisions  to 
29  CFR  1910.169(g)(2)(i);  1926.104; 
1926.753;  1926.105;  1926.107  (b),  (c) 
and  (f);  1926.250(b)(2);  1926.550  (c)(2) 


and  (g)(4)(i)(C);  1926.651(1); 
1926.701(f)(2);  and  1926.951  (b)(4)(i),  as 
published  in  the  Federal  Register  of 
August  9, 1994  (59  FR  40729).  These 
standards  are  contained  in  COMAR 
09.12.31.  Maryland  Occupational  Safety 
and  Heahh  Standards  were  promulgated 
after  public  hearings  on  September  8 
and  October  28. 1994.  These  standards 
became  effective  on  January  2  and 
January  30, 1995.  respectively. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and, 
accordingly,  are  approved.  • 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  3535  Market  Street,  Suite 
2100,  Philadelphia,  Pennsylvania 
19104;  Office  of  the  Commissioner  of 
Labor  and  Industry.  501  St.  Paul  Place. 
Bahimore,  Maryland  21202,  and  the 
OSHA  Office  of  State  Programs,  U.S. 
Department  of  Labor.  Room  N3700.  3rd 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  March  9, 
1995. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Philadelphia,  Pennsylvania,  this 
8th  day  of  February  1995. 
Linda  R.  Anku, 
Regional  Administrator. 
(FR  Doc.  95-5777  Filed  3-8-95;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Achives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  pubhshed  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April 
24.  1995.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
College  Park.  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  fihn, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acctmiulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  ar".- 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency,  or  origin,  the  rights  of  the 
Goverrunent  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  pubUc  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Defense  (Nl-330- 
95-3).  Database  relating  to  imagery 
requirements. 

2.  Department  of  Labor,  Office  of 
Labor-Management  Standards  (Nl-317- 
95-1).  Annual  reports  filed  by  surety 
companies  that  issue  bonds  under  the 
Labor-Management  Reporting  and 
disclosure  Act. 

3.  Department  of  State  (Nl-76-93-2). 
Administrative  and  duplicative  records 
relating  to  the  arbitration  over  the  U.S. 
embassy  in  Moscow. 

4.  Department  of  State  (Nl-84-94-4). 
Records  relating  to  fine  and  decorative 
art  maintained  at  Foreign  Service  Posts. 

5.  Commission  on  the  Social  Security 
Notch  Issue  (Nl-220-95-3).  Petitions, 
mass  mailings  and  other  routine  public 
correspondence . 

6.  Etefense  Logistics  Agency  (Nl-361- 
95-1).  Records  relating  to  Foreign 
Military  Sales  (FMS)  Transportation 
Case  Files. 

7.  Environmental  Protection  Agency-. 
Office  of  Pesticides  Programs  {Nl-412- 
92-3).  Administrative  records  such  as 
correspondence,  status  reports,  budget 
and  inspection  records  maintained  in 
chemical  disposal  case  files. 

8.  Federal  Aviation  Administration 
(Nl-237-95-1).  Administrator's  HotUne 
Files. 

9.  Federal  Energy  Regulatory 
Commission  (Nl-138-91-2). 
Hydropower  Licensing  Case  Files. 

10.  National  Aeronautics  and  Space 
Administration  (Nl-255-94-1).  Agency- 
wide  organizational,  administrative, 
legal  and  technical  records  (Chapters  1 
and  2  of  the  NASA  Records  Retention 
Handbook). 


1 1 .  United  States  District  Courts, 
Northern  District  of  Texas  (N 1-2 1-95- 
1).  Paper  copies  of  judgments  and  orders 
(record  copy  is  preser\'ed  on 
microfiche). 

12.  Office  of  Technology  Assessment 
(Nl-444-95-1).  Library  reference  files. 

Dated:  February  27, 1995. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  95-5711  Filed  3-8-95:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Integrated  Performance  Assessment 
Process  QPAP);  Public  Information 
Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  its 
plans  to  conduct  a  public  meeting  to 
discuss  its  proposed  Integrated 
Performance  Assessment  Process  (IPAP) 
for  commercial,  operating,  nuclear 
power  plant  licensees.  The  IPAP  was 
developed  to  improve  the  NRC's 
integration  of  objective  information 
related  to  the  performance  of  reactor 
licensees.  In  addition,  the  IPAP  will 
provide  a  check  on  the  effectiveness  of 
NRC's  integration  and  planning 
processes  and  will  provide  feedback  on 
the  e^ectiveness  of  regulatory  programs. 

This  notice  also  announces  the 
availabilitv  of  background  material  in 
the  NRC  Public  Document  Room  (PDR). 
The  following  background  documents 
are  available  for  inspection  and  copying 
for  a  fee  at  the  NRC  Public  Document 
Room.  2120  L  Street.  NW  (Lower  Level). 
Washington  DC: 

•  IP  93XXX.  "Integrated  Performance 
Assessment  Process."  This  document 
describes  the  IPAP. 

•  SECY-94-210,  "Customized 
Inspection  Planning  Process — Trial 
Activity."  This  document  describes  the 
IPAP  and  provides  the  results  of  the  first 
trial  assessment. 

•  NRC  Inspection  Report  50-498/94- 
25:  50-499/94-25.  This  document 
provides  the  results  of  an  IPAP  trial 
assessment. 

•  NRC  Inspection  Report  50-369/94- 
14;  50-370/94-14.  This  document 
provides  the  results  of  an  IPAP  trial 
assessment. 

•  NRC  Inspection  Report  50-272/94- 
201;  50-311/94-201.  This  document 
provides  the  results  of  an  IPAP  trial 
assessment. 
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•  NRC  Inspection  Report  50-334/94- 
81;  50-412/94-81.  This  document 
provides  the  results  of  an  IPAP  trial 
assessment  and  will  be  placed  in  the 
NRC  PDR  when  issued. 

The  objectives  of  the  public  meeting 
are  to  provide  a  brief  description  of  the 
Integrated  Perfonnance  Assessment 
Process,  answer  questions  on  the 
process,  and  receive  feedback  from 
interested  members  of  the  public. 

DATES:  The  meeting  will  be  held  on 
April  11, 1995,  from  8:30  a.m.  to  12:30 
p.m.  Persons  planning  to  attend  the 
public  information  meeting  should 
submit  a  completed  registration  form 
(see  below)  by  April  3, 1995.  Interested 
persons  unable  to  attend  the  meeting 
may  submit  written  comments.  Submit 
comments  by  April  18, 1995.  Comments 
received  after  this  date  will  be 
considered  if  practical  to  do  so,  but  the 
Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  The  meeting  will  be  held  at 
the  United  States  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
Auditorium,  11545  Rockville  Pike, 
Rockville,  MD. 

Send  completed  registration  forms  to 
Mr.  David  L.  Gamberoni,  M/S  OWFN 
12-E-4,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Send  comments  to  Chief,  Rules 
Review  and  Directives  Branch,  Division 
of  Freedom  of  Information  and 
Publication  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001.  hand  deliver  comments  to  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:15  a.m.  and  4:30  p.m.  on 
Federal  workdays.  Copies  of  the 
comments  received  may  be  examined  or 
copied  for  a  fee  at  the  NRC  Public 
Document  Room,  located  at  2120  L 
Street,  NW  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  L.  Gamberoni,  M/S  OWFN 
12-E-4,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC,  20555. 
Telephone  (301)  415-1144. 

SUPPLEMENTARY  INFORMATION:  The 
Integrated  Performance  Assessment 
Process  (IPAP)  is  a  four  phase  process 
for  systematically  evaluating  nuclear 
power  plant  licensee's  safety 
performance.  The  IPAP  also  develops 
inspection  recommendations  that 
customize  the  inspection  program  for 
the  next  inspection  period  based  on 
licensee  strengths  and  weaknesses,  and 
provides  feedback  to  improve  the 


effectiveness  and  implementation  of 
regulatory  programs. 

The  four  IPAP  phases  include: 

•  Integrated  Review  of  Licensee 
Performance 

•  Site  Assessment  Visit 

•  Final  Analysis  and  Inspection 
Recommendation  Development 

•  Assessment  of  Regulatory  Programs 

The  NRC  staff  intends  to  make  a  brief 
presentation  on  the  contents  of  the  IPAP 
at  the  meeting.  However,  the  main  focus 
of  the  meeting  will  be  to  address  any 
questions  regarding  the  process  and 
solicit  comments.  The  NRC  staff  will 
consider  the  comments  received  during 
this  public  meeting  as  well  as  written 
comments  in  finalizing  its 
recommendations  to  the  Commission  on 
the  Integrated  Performance  Assessment 
Process. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Michael  R.  Johnson, 

Chief,  Performance  Evaluuiion  and 
Assessment  Section,  Inspection  Program 
Branch,  Directorate  for  Inspection  and 
Support  Programs,  Office  of  Nuclear  Reactor 
Regulation. 

(Attachment  to  Notice  of  Meeting  (IPAP)) 

Registration  Form — United  States  Nuclear 
Regulatory  Commission  Integrated 
Performance  Assessment  Process  Public 
Information  Meeting  TWFN,  Auditorium, 
Rockville,  Maryland 

April  11, 1995. 

Name 

Title   

Company/Organization 


Address 


Telephone  Number 
Comments    


[FR  Doc.  95-5775  Filed  3-&-95;  8:45  am) 
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[Docket  No.  50-245] 

Northwest  Utilities,  Millstone  Nuclear 
Power  Station,  Unit  1,  License  No. 
DPR-21 ;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
dated  January  15, 1995,  Anthony  J.  Ross 
(Petitioner)  has  requested  that  the 
Nuclear  Regulatory  Commission  take 
action  with  regard  to  Northeast  Utilities. 
The  Petition  was  submitted  as  a 
supplement  to  a  letter  submitted  by  the 
Petitioner  on  October  28, 1994,  in  which 
he  requested  that  "accelerated" 
enforcement  action  be  taken  against 
Northeast  Utilities  for  violations  at 
Millstone  involving  procedure 
compliance,  work  control,  and  tagging 
control.  As  a  basis  for  his  request,  the 
Petitioner  alleges  that  since  August  1993 
violations  in  these  areas  have  increased 
significantly  when  compared  to 
previous  like  periods,  that  many  of 
these  violations  have  never  been 
assigned  a  severity  level,  and  that  when 
the  repetitive  nature  and  duration  of 
these  violations  are  considered,  and 
these  violations  are  considered 
collectively  together  with  violations  that 
have  been  assigned  a  severity  level, 
escalated  enforcement  action  is 
warranted.  By  letter  dated  February  8, 
1995,  the  Petitioner  provided  additional 
information  in  support  of  his  Petition. 

The  request,  as  supplemented,  is 
being  treated  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations.  The 
request  has  been  referred  to  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation. 

A  copy  of  the  Petition  and  the 
February  8, 1995,  supplement  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
for  Millstone  Unit  1  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  CT  06360. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 

William  T.  Russell, 

Director,  Office  of  the  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-5772  Filed  3-8-95;  8:45  ami 
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[Docket  No.  50-255] 
Exemption 

In  the  Matter  of  Consumers  Power  CO. 
(Palisades  Plant). 
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I 

The  Consumers  Power  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DFR-20,  which 
authorizes  operation  of  the  Palisades 
Plant  at  a  steady-state  reactor  power 
level  not  in  excess  of  2530  megawatts 
thermal.  This  facility  consists  of  one 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Van  Buren  County, 
Michigan.  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

II 

The  regulation  10  CFR  50.60, 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Light-water 
Nuclear  Power  Reactors  for  Normal 
Operation,"  states  that  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  part  50.  Appendix  G  to  10  CFR  part 
50  defines  pressure/temperature  (P/'T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  10  CFR  50.60(b) 
specifies  that  alternatives  to  the 
described  requirements  in  Appendices 
C  and  H  to  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low  temperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  ASME  Appendix  G  P/T  limits  while 
the  reactor  is  operating  at  low 
temperatures,  the  licensee  installed  a 
low  temperature  overpressure  (LTOP) 
system.  The  system  includes  pressure- 
relieving  devices  called  power-operated 
relief  valves  (PORVs).  The  PORVs  are 
s'jt  at  a  pressure  low  enough  so  that  if 
an  LTOP  transient  occurred,  the 
mitigation  system  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  Appendix  G  P/T  limits. 
To  prevent  the  PORVs  from  lifting  as  a 
result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  water-solid  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  In  addition,  in  order  to 
maintain  seal  integrity  of  the  reactor 
coolant  pump,  the  operator  must 
maintain  a  differentiial  pressure  across 
the  reactor  coolant  pimip  seals.  Hence, 
the  licensee  must  operate  the  plant  in  a 


pressure  window  that  is  defined  as  the 
difference  between  the  minimum 
required  pressure  to  start  a  reactor 
coolant  pump  and  the  operating  margin 
to  prevent  lifting  of  the  PORVs  due  to 
normal  operating  pressure  surges.  The 
licensee  LTOP  analysis  indicates  that 
using  the  ASME  Appendix  G  safety 
margins  to  determiiie  the  PORV  setpoint 
would  result  in  a  pressure  setpoint 
within  its  operating  window,  but  there 
would  be  no  margin  for  normal 
operating  pressure  surges.  Therefore, 
operating  with  these  limits  could  result 
in  the  lifting  of  the  PORVs  and 
cavitation  of  the  rector  coolant  pumps 
during  normal  operation. 

The  licensee  proposed  in  a  letter 
dated  February  10,  1995,  that  in 
determining  the  design  setpoint  for 
LTOP  events  for  the  Palisades  Plant,  the 
allowable  pressure  be  determined  using 
the  safety  margins  developed  in  an 
alternate  methodology  in  lieu  of  the 
safety  margins  currently  required  by 
Appendix  G  to  10  CFR  part  50. 
Designated  Code  Case  N-514,  the 
proposed  alternate  methodology,  is 
consistent  with  guidelines  developed  by 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Working  Group  on 
Operating  Plant  Criteria  to  define 
pressure  limits  during  LTOP  events  that 
avoid  certain  unnecessary  operational 
restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
unnecessary  activation  of  pressure- 
relieving  devices  used  for  LTOP.  Code 
Case  N-514,  "Low  Temperature 
Overpressure  Protection,"  has  been 
approved  by  the  ASME  Code  Committee 
but  not  yet  approved  for  use  in 
Regulatory  Guide  1.147.  The  content  of 
this  code  case  has  been  incorporated 
into  Appendix  G  of  Section  XI  of  the 
ASME  Code  and  published  in  the  1993 
Addenda  to  Section  XI.  The  NRC  is 
revising  10  CFR  50.55a,  which  will 
endorse  the  1993  Addenda  and 
Appendix  G  of  Section  XI  into  the 
regulations. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  the 
LTOP  setpoint.  By  appUcation  dated 
February  10, 1995,  the  licensee 
requested  an  exemption  from  10  CFR 
50.60  for  this  purpose. 

Ill 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
vdll  not  present  an  undue  risk  to  public 


health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "AppHcation  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

The  underlying  purpose  of  10  CFR 
50.60,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for 
ferritic  materials  of  pressiu^-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  di.nng  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.  A. 2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  follovnng  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  of 
the  vessel  wall  thickness  and  a  length  of 
6  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  cur\e 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fi^cture 
toughness  tests  on  material  similar  to 
the  Palisades  reactor  vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  hcensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximum 
pressure  in  the  vessel  would  not  exceed 
1 10%  of  the  P/T  limits  of  the  exisUng 
ASME  Appendix  G.  This  results  in  a 
safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assiuned  Haw  size  and 
ft^cture  toughness,  remain  the  same. 
Using  the  licensee's  proposed  safely 
factors  instead  of  ASME  Appendix  G 
safety  factors  to  calculate  the  LTOP 
setpoint  will  permit  a  higher  LTOP 
setpoint  than  would  otherwise  be 
required,  but  will  provide  added  margin 
to  prevent  normal  operating  surges  from 
liftir.g  ihe  PORVs  or  cavitation  of  the 
reactor  coolant  pumps.  Although  this 
methodology  would  reduce  the  safety 
factor  on  the  principal  membrane 
stresses,  the  proposed  criteria  will 
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provide  adequate  margins  of  safety  to 
the  reactor  vessel  diuing  LTOP 
transients,  thus  providing  an  acceptable 
level  of  quality  and  safety.  Accordingly, 
the  use  of  the  Code  case  will  satisfy  the 
underlying  purpose  of  10  CFR  50.60  for 
fracture  toughness  requirements  for 
normal  operation  and  anticipated 
operational  occurrences. 

IV 

For  the  foregoing  reason,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a){2)(ii),  such 
that  application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  hfe  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  Consumers  Power  Company 
an  exemption  from  the  requirements  of 
10  CFR  50.60  such  that  in  determining 
the  setpoint  for  LTOP  events,  the  ASME 
Appendix  G  curves  for  P/T  limits  are 
not  exceeded  by  more  than  10%  in 
order  to  be  in  compUance  with  these 
regulations.  This  exemption  is 
applicable  only  to  LTOP  conditions 
during  normal  operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  prepared  an 
environmental  assessment  and 
determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (February  27, 1995,  60  FR 
10615). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
UI/IV.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-5774  Filed  3-8-95;  8:45  ainl 
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[Docket  Nos.  50-282  and  50-306] 
Exemption 

In  the  Matter  of  Northern  States  Power  Co. 
(Prairie  Island  Units  1  and  2) 


I 

Northern  States  Power  Company 
(NSP,  the  licensee)  is  the  holder  of 
Facility  Operating  Licenses  Nos.  DPR- 
42  and  DPR-60  which  authorize 
operation  of  Prairie  Island  Nuclear 
Generating  Plant,  Unit  Nos.  1  and  2.  The 
units  are  pressurized  water  reactors 
(PWR)  located  in  Goodhue  County, 
Minnesota.  The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

II 

Pursuant  to  10  CFR  50.12(a),  the  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  where  special  circumstances  are 
present. 

Section  III.G.l  of  Appendix  R  to  10 
CFR  part  50  requires,  in  part,  that  fire 
protection  features  shall  be  provided  for 
structures,  systems,  and  components 
important  to  safe  shutdovvrn  so  that  one 
train  of  systems  necessary  to  achieve 
and  maintain  hot  shutdov^m  conditions 
be  free  of  fire  damage.  The  staff  has 
interpreted  these  provisions  as  requiring 
that  features  shall  be  such  that  one  train 
of  safe  shutdown  systems  remains 
operable,  notwithstanding  a  fire  or 
consequences  therefrom,  without  one 
having  to  perform  any  repair.  In  this 
context,  the  staff  considers  manually 
pulling  fuses  to  isolate  certain  systems 
as  a  repair.  Accordingly,  the  staff 
interprets  Section  III.G.l  of  Appendix  R 
as  not  permitting  the  pulling  of  fuses  in 
order  to  be  in  compliance. 

By  letter  dated  May  2, 1994,  the 
licensee  requested  an  exemption  to 
permit  it  to  manually  remove  fuses  from 
the  power-operated  relief  valve  control 
circuit  in  the  event  of  a  fire,  in  lieu  of 
modifying  plant  hardware  which  would 
otherwise  be  required  to  achieve 
compliance  with  Section  III.G.l  of 
Appendix  R.  The  licensee's  submittal 
initially  referenced  Section  III.G.2  of 
Appendix  R  as  providing  the 
requirements  from  which  the  licensee 
was  seeking  an  exemption,  but  in  a 
follow-up  telephone  conversation  with 
the  staff  the  licensee  concurred  that 
Section  III.G.l  is  the  appropriate 
reference. 

This  exemption  was  requested  by  the 
licensee  in  response  to  inspection 
findings  identified  in  inspection  reports 
50-282/87-004,  50-282/88-013,  50- 
282/92-011  and  50-282/94-004.  These 


findings  addressed  a  concern  with 
circuit  failure  modes  that  could 
adversely  affect  the  abiUty  to  maintain 
hot  shutdown  in  the  event  of  a  control 
room  fire.  This  condition  could  occur  if 
the  power  operated  relief  valves  (PORV) 
block  valves  were  not  shut  and  a  hot 
short  damaged  the  PORV  control  circuit 
causing  the  PORV  to  open  and  remain 
open.  Specifically,  this  involves  the 
high/low  pressure  interface  spurious 
signal  concerns  associated  with  Unit  1 
PORVs  CV-31231  and  CV-31232  and 
their  associated  block  valves  MOV- 
32195  and  MOV-32196  and  with  Unit  2 
PORVs  CV-31233  and  CV-31234  and 
their  associated  block  valves  MOV- 
32197  and  MOV-32198.  As  a  precaution 
to  prevent  the  potential  loss  of  reactor 
coolant  system  (RCS)  inventory  during  a 
control  room  fire,  the  licensee  has 
proposed  to  close  the  PORV  block 
valves  prior  to  control  room  evacuation. 
The  licensee  also  proposed  to  remove 
the  PORV  control  circuit  fuses  to 
prevent  a  hot  short  or  short  to  ground 
which  may  cause  the  PORV  to  open  or 
be  maintained  open.  As  stated  above, 
removal  of  fuses  for  isolation  in  such 
circumstances  is  considered  a  repafr 
and,  therefore,  does  not  meet  Appendix 
R,  Section  III.G.l,  as  interpreted  by  the 
staff. 

The  licensee's  proposed  actions  of 
closing  the  PORV  block  valves  and 
removing  the  control  circuit  fuses  was 
reviewed  by  the  staff  and  was  found  to 
be  an  effective  means  of  assuring  that  a 
control  room  fire  will  not  result  in  a 
sustained  loss  of  RCS  inventory. 

The  substance  of  the  licensee's 
submittal  was  reviewed  by  Region  III 
inspectors  during  the  inspection 
conducted  fttjm  July  18-22, 1988.  The 
inspection  findings  were  documented  in 
NRC  Inspection  Report  No.  50-282/88- 
013  and  50-306/88-013.  The  inspectors 
walked  down  the  control  room 
evacuation  shutdown  procedures.  Step 
3.3.1  of  Procedure  F5,  Appendix  B, 
"Control  Room  Evacuation  (Fire)," 
directs  the  operators  to  remove/pull  the 
fuses  for  the  PORVs  as  an  immediate 
action  in  response  to  a  control  room 
evacuation.  The  inspectors  found  that 
the  fuse  panels  were  readily  accessible 
and  the  fuses  were  clearly  identified  in 
the  panels.  The  inspectors  also  found 
that  sufficient  space  is  available  to 
permit  access  for  pulling  fuses  and  that 
emergency  lights  and  the  fuse  pullers 
had  been  provided  in  the  vicinity  of 
each  panel.  A  training  program  has  been 
established  for  all  plant  operators  to 
enhance  the  familiarity  with  and  proper 
response  to  the  control  room 
evacuation.  Additionally,  as  a  part  of 
Emergency  Operating  Procedures  (EOP) 
training,  all  the  operators  are  trained  on 


the  above-mentioned  procedures  to 
ensure  their  famiUarity  with  respect  to 
the  removal  of  fuses  during  hot 
shutdown.  Therefore,  operators  are 
trained  and  experienced  in  removing 
the  fuses. 

On  the  basis  of  this  evaluation,  the 
Commission  concludes  that  the 
proposed  action  to  close  the  PORV 
block  valves  prior  to  control  room 
evacuation  and  to  remove  fuses  fi^m  the 
PORV  control  circuit  provides 
reasonable  assurance  that  safe  shutdown 
can  be  achieved  in  the  event  of  a  control 
room  fire  and  is  acceptable. 

Ill 

The  Commission  has  determined, 
pursuant  to  10  CFR  Part  50.12,  that  this 
exemption  as  described  in  Section  II 
above  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 
Furthermore,  the  Commission  has 
determined  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii),  are 
present  in  that  application  of  the 
regulation,  as  interpreted  by  the  staff,  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  underlying 
purpose  of  Section  III.G.l  of  Appendix 
R  is  to  ensure  that  safe  shutdown  can  be 
achieved  notwithstanding  a  fire  or  the 
consequences  therefrom.  Application  of 
this  section  to  the  extent  it  precludes 
the  removal  of  fuses  as  a  fire  protection 
feature  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  because 
the  licensee's  proposal  still  provides 
reasonable  assurance  that  one  safe 
shutdown  train  will  be  operable  and 
free  of  fire  damage. 

IV 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  Section  III.G.l  of 
Appendix  R  to  10  CFR  Part  50  to  allow 
removal  of  fuses  from  the  PORV  control 
circuit  in  the  event  of  a  control  room 
fire. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FR  62415). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  February  1995. 
For  the  Nuclear  Regulatory  Commission. 

|ohn  N.  Hannon, 

Acting  Director.  Division  of  Reactor  Projects — 
in/IV.  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  95-5773  Filad  S-^-gS;  8:45  ami 
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POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visits 

March  3, 1995. 

Notice  is  hereby  given  that  members 
of  the  Postal  Rate  Commission  and 
certain  advisory  staff  members  will  visit 
the  facilities  of  the  following  businesses 
to  observe  their  operations: 
Penton  Press,  Cleveland,  Ohio  and  then 

meet  with  officials  from  Lands  End. 

Inc.  in  Milwaukee,  Wisconsin  on 

March  7. 1995. 
Quad/Graphics,  Hartford,  Wisconsin  on 

March  8, 1995. 
Hallmark  Cards,  Kansas  City.  Missouri. 

March  9,  1995. 

Reports  of  these  visits  will  be  placed 
on  file  in  the  Commission's  Docket 
Room.  For  further  information  contact 
Margaret  P.  Crenshaw,  Secretary  of  the 
Commission  at  202-789-6840. 
Margaret  P.  Crenshaw, 
Secretary. 
IFR  Doc.  95-5813  Filed  3-8-95;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Raihxwd 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Placement  Service. 

(2)  Form(s)  submitted:  ES-2,  ES-20a, 
ES-20b,  ES-21.  ES-21C,  UI-35. 

(3)  OMB  Number:  3220-0057. 

(4)  Expiration  date  of  current  OMB 
clearance:  April  30,  1995. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
State,  Local  or  Tribal  Government. 

(7)  Estimated  annual  number  of 
respondents:  27,700. 

(8)  Total  annual  responses:  31,250. 

(9)  Total  annual  reporting  hours: 
1,981. 

tlO)  Collection  description:  Under  the 
RUIA,  the  Railroad  Retirement  Board 
provides  job  placement  assistance  for 
unemployed  raifroad  workers.  The 
collection  obtains  information  from  job 
applicants,  railroad  and  non-railroad 
employers,  and  State  Employment 
Service  offices  for  use  in  placement,  for 
providing  refierrals  for  job  openings  and 


re{>orts  of  referral  results  and  for 
verifying  and  monitoring  claimant 
eligibility. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  OUven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Chuck  Mierzwa, 
Qearance  Officer. 
(FR  Doc  95-5767  Filed  3-8^5;  8  45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^5437;  File  No.  SR-CBOE- 
95-141 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Buy-Write  Options 
Unitary  Derivatives 

March  2, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  1. 1995, 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  n  and  ITl  below,  which  Items 
have  been  prepared  by  the  self- 
regulator>'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  under  the  Act,  proposes  to  amend  its 
rules  to  permit  trading  in  Buy- Write 
Options  Unitary  Derivatives 
("BOUNDS").  As  described  in  more 
detail  below,  BOUNDs  are  long  term 
options  which  tht  CBOE  believes  have 
the  same  economic  characteristics  as  a 
covered  call  writing  strategj'. 

The  text  of  the  proposed  rrxle  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  believes  the  purchase  of  a 
BOUND  will  be  substantially  equivalent 
to  a  "buy-write"  transaction  [i.e.,  the 
simultaneous  writing  of  a  call  option 
and  purchase  of  the  underlying  stock). 
Unlike  an  actual  buy-write  transaction, 
however,  the  purchase  of  a  BOUND  is 
effected  in  a  single  exchange 
transaction.  The  Options  Clearing 
Corporation  ("OCC")  will  be  the  issuer 
of  all  BOUNDS  traded  on  the  Exchange. 

As  with  OCC  issued  options,  BOUNDs 
will  be  created  when  an  opening  buy 
and  an  opening  sell  order  are  executed. 
The  execution  of  every  such  order  will 
increase  BOUNDs  open  interest.  Except 
as  described  herein,  BOUNDs  will  be 
subject  to  the  rules  governing 
standardized  options. 

A  BOUND  holder  will  be  in 
essentially  the  same  economic  position 
as  a  covered  call  writer  except  that  a 
BOUND  is  not  subject  to  exercise  before 
expiration.  BOUND  holders  will  profit 
from  the  stock's  movement  up  to  the 
strike  price  and  will  receive  payments 
equivalent  to  the  cash  dividends  paid 
on  the  underlying  stocks.  On  the  ex-date 
for  a  stock  dividend,  OCC  will  debit  all 
short  BOUND  accounts  and  credit  all 
long  BOUND  accounts  with  an  amount 
equal  to  the  dividend  on  the  underlying 
stock. 

Like  put  and  call  options,  BOUNDS 
will  trade  in  standardized  contract  units 
of  100  shares  of  underlying  stock  per 
BOUND  contract.  At  expiration,  BOUND 
holders  will  receive  100  shares  of  the 
underlying  stock  for  each  BOUND 
contract  held  if  on  the  last  day  of 
trading,  the  underlying  stock  closes  at  or 
below  the  strike  price.  However,  if  at 
expiration  the  underlying  stock  closes 
above  the  strike  price,  the  BOUND 
holder  will  receive  a  payment  equal  to 
100  times  the  BOUND'S  strike  price  for 
each  BOUND  contract  held.  Persons 


who  have  sold  BOUND  contracts  will  be 
required  to  deliver  either  100  shares  of 
the  underlying  stock  for  each  BOUND 
contract  or  the  strike  price  multiplied  by 
100  at  expiration,  depending  on  the 
price  of  the  imderlying  stock  at  that 
time.  This  is  the  same  economic  result 
that  accrues  to  a  covered  call  writer  who 
holds  the  position  to  the  expiration  of 
the  call  option. 

For  example,  if  the  XYZ  BOUND  has 
a  strike  price  of  $50  and  XYZ  stock 
closes  at  $50  or  less  at  expiration,  the 
holder  of  an  XYZ  BOUND  contract  will 
receive  100  shares  of  XYZ  stock.  This  is 
the  same  result  as  if  the  call  option  in 
a  buy-write  position  had  expired  out  of 
the  money;  i.e.,  the  option  would  expire 
worthless  and  the  writer  would  retain 
the  underlying  stock.  If  XYZ  closes 
above  $50  per  share,  then  the  holder  of 
an  XYZ  BOUND  contract  will  receive 
$5,000  in  cash  (100  times  the  $50  strike 
price).  This  mimics  the  economic  result 
to  the  covered  call  writer  when  the  call 
is  in  the  money  at  expiration  and  is 
exercised,  i.e.,  the  writer  would  receive 
an  amount  equal  to  100  shares  times  the 
strike  price  and,  because  he  would  be 
required  to  deliver  the  stock,  would 
forfeit  any  appreciation  above  that  price. 

The  critena  for  stocks  underlying 
BOUNDS  will  be  the  same  as  the  criteria 
for  stocks  underlying  stock  options.  The 
Exchange  anticipates  that  it  will  list 
BOUNDs  on  the  same  underlying 
securities  on  which  Long-Term  Equity 
Option  Series  ("LEAPs")  are  listed. 
BOUNDs  will  be  listed  at  the  same 
strike  prices  and  expiration  dates  as 
their  respective  LEAPs  except  that 
BOUNDs  will  be  listed  only  at  strike 
prices  that  are  at  (or  very  near)  or  below 
the  then  current  price  of  the  underlying 
stock.  BOUNDS  will  be  listed  with  up  to 
39  months  until  expiration. 

It  is  anticipated  tJiat  the  sum  of  the 
market  prices  of  a  LEAP  and  a  BOUND 
on  the  same  underlying  stock  with  the 
same  expiration  date  and  exercise  price 
will  approximate  the  market  price  of  the 
underlying  stock.  If  the  combined  price 
of  the  LEAP  and  BOUND  diverge  from 
that  of  the  underlying  stock,  it  is 
anticipated  that  arbitrage  activity  will 
tend  to  bring  the  price  relationships 
back  into  line. 

There  is  also  a  relationship  between 
the  settlement  at  expiration  of  a  LEAP 
and  a  BOUND  having  the  same 
underlying  security,  strike  price  and 
expiration  date.  If  at  expiration  the 
underlying  stock  closes  at  or  below  the 
strike  price,  the  LEAP  call  will  expire 
worthless,  and  the  holder  of  a  BOUND 
contract  will  receive  100  shares  of  stock 
from  the  seller  of  a  BOUND  position,  if, 
on  the  other  hand,  the  LEAP  call  is  in 
the  money  at  expiration,  the  holder  of 


the  LEAP  call  is  entitled  to  100  shares 
of  stock  from  a  short  LEAP  upon 
payment  of  the  strike  price,  and  the 
holder  of  a  BOUND  contract  is  entitled 
to  the  strike  price  times  100  in  cash 
from  the  short  BOUND.  While  it  seems 
unlikely  that  an  investor  would  be  long 
both  a  LEAP  and  a  BOUND  at 
expiration,  it  is  illustrative  to  consider 
how  such  a  position  would  be  settled. 
To  continue  with  the  above  example 
where  XYZ  closes  above  the  $50  strike 
price  at  expiration,  an  investor  long 
both  a  LEAP  and  a  BOUND  contract 
would  be  entitled  to  receive  $5,000  in 
cash  from  the  short  BOUND  and,  upon 
exercise  of  the  LEAP,  would  be 
obligated  to  pay  $5,000  to  receive  100 
shares  of  XYZ  stock. 

The  settlement  of  the  LEAP  and 
BOUND  at  expiration  are  equally  well 
harmonized  from  the  perspective  of  the 
writer.  For  example,  if  a  writer  of  both 
instruments  is  covered  with  the 
underlying  stock  and  the  stock  closes 
above  the  strike  price,  at  expiration,  the 
writer  delivers  the  stock  to  the  long 
LEAP  call  and  receives  in  return 
payment  of  the  strike  price  times  100, 
which  amount  is  then  delivered  to  the 
long  BOUND.  A  covered  writer's 
position,  therefore,  effectively  is  closed 
upon  the  delivery  of  the  covering  stock. 
If  a  writer  of  both  instruments  has 
deposited  cash  or  securities  other  than 
the  underlying  stock  as  margin  for  a 
short  LEAP  call  and  BOUND,  then  the 
writer  delivers  100  shares  of  stock 
(purchased  on  the  open  market)  to  the 
long  LEAP  call  upon  payment  of  the 
strike  price  times  100.  The  writer  of  the 
BOUND  then  delivers  100  times  the 
strike  price  to  the  holder  of  the  long 
BOUND. 

It  should  be  noted  that  LEAPs  are 
American-style  options  whereas 
BOUNDs  are  European-style  in  that  they 
cannot  be  "exercised"  prior  to 
expiration.'  The  Exchange  believes  that 
a  European-style  BOUND  will  have 
greater  acceptance  among  investors  than 
an  American-style  product  since  a 
European-style  BOUND  will  permit 
purchasers  to  enjoy  the  enhanced  yield 
that  the  BOUND  provides  for  a  certain 
period  of  time.  Furthermore,  because 
some  type  of  performance — either 
delivery  of  the  underlying  stock  or 
payment  of  the  strike  price — is  always 
required  at  expiration,  the  CBOE 
believes  that  notice  of  exercise  is  not 
necessary  and,  therefore,  will  not  be 
required. 


■  A  European-style  option  may  only  be  exercised 
during  a  limited  period  of  time  before  the  option 
expires.  An  American-style  option  may  be  exercised 
at  any  time  prior  to  its  expiration. 


Customer  Margin.  The  Exchange 
proposes  to  apply  options  margin 
treatment  to  BOUNDs  as  explained 
below. 

A.  Long  BOUND  Positions 

Long  BOUND  positions  will  be  given 
no  loan  value  and  payment  in  full  will 
be  required  at  the  time  of  purchase.  As 
described  more  fully  below,  however, 
there  will  be  a  credit  for  long  BOUNDs 
in  BOUND  spread  positions. 

B.  Short  BOUND  Positions 

The  BOUND  seller  receives  the  full 
value  of  the  BOUND  at  the  time  of  the 
initial  sale  and  receives  no  further 
payment  when  the  contract  is  settled 
either  by  payment  of  the  strike  price  or 
delivery  of  the  underlying  stock.  Short 
BOUND  positions,  therefore,  will  be 
margined  in  an  amount  equal  to  the 
current  market  price  of  the  BOUND  plus 
an  amount  equal  to  the  "add  on" 
percentage  used  to  margin  short  call 
options  times  the  market  value  of  the 
BOUND.  Since  the  maximum  obligation 
of  the  seller  of  a  BOUND  cannot  exceed 
the  strike  price,  however,  the  amount  of 
margin  will  never  exceed  the  strike 
value.  Examples  of  the  margin  treatment 
for  a  short  BOUND  position  follow: 

1.  Assume  a  stock  price  of  $50,  a 
margin  add-on  percent  of  20%  and  the 
BOUND  trading  at  $40.  In  this  case,  the 
short  seller  would  have  to  pay  $48  to 
margin  the  position,  i.e.,  $40  BOUND 
price  plus  20%  of  $40  ($8),  or  $48. 

2.  Assiune  a  stock  price  of  $60,  an 
exercise  price  of  $50,  a  margin  add-on 
of  20%  and  the  BOUND  trading  at  $45. 
In  this  case,  the  calculated  margin 
would  be  $54,  i.e.,  $45  BOUND  price 
plus  20%  of  $45  ($S)  or  $54.  However, 
since  the  m.aximum  margin  for  a  short 
BOUhTO  is  the  strike  value,  the  margin 
would  be  $50. 

3.  Assume  a  stock  price  of  $40,  an 
exercise  price  of  $50,  a  margin  add-on 
percent  of  20%  and  the  BOUND  trading 
at  $35.  In  this  case,  the  margin  would 
be  $42,  i.e.,  $35  BOUND  price  plus  20% 
of  $35  ($7),  or  $42. 

C.  Covered  Positions 

Short  BOUND  positions  offset  by  the 
equivalent  number  of  shares  of  the 
underlying  stock  will  not  require  any 
additional  margin  since  the  seller's 
obUgation  to  the  buyer  will,  in  all  cases, 
be  covered  by  the  position  in  the 
underlying  stock.  Further,  since  the  sum 
of  the  prices  of  a  LEAP  and  a  BOUND 
vdll  be  approximately  equal  to  the  price 
of  the  underlying  stock,  a  long  stock 
position  is  cover  for  both  a  short 
BOUND  and  a  short  LEAP  position. 


D.  Spread  Positions 

Same  Expiration — Different  Strike 
Prices 

There  will  be  no  margin  requirement 
for  BOUND  positions  which  are  long  the 
higher  strike  price  and  short  the  lower 
strike  price  since  the  long  BOUND  more 
than  covers  the  obligation  of  the  short 
side  of  the  position.  For  positions  short 
the  higher  strike  price  and  long  the 
lower  strike,  a  customer  will  be  required 
to  post  the  di  Terence  between  the  strike 
prices. 

Different  Expiration — Same  Strike  Price 

No  margin  will  be  required  for 
positions  long  the  nearest  expiration 
and  short  the  longer  expiration  since  the 
value  of  the  long  BOUND  will  cover  the 
obligation  on  the  short  leg  of  the 
position.  Positions  that  are  short  the 
near  expiration  and  long  the  distant 
expiration  will  require  full  margin  on 
the  short  position  less  80%  of  the 
market  value  of  the  long  position. 

Different  Expiration — Different  Strike 
Prices 

There  will  be  no  margin  required  for 
positions  that  are  long  the  near 
expiration  and  short  the  distant 
expiration  when  the  strike  price  on  the 
near  expiration  is  higher  than  the  strike 
on  the  distant  expiration.  For  positions 
which  are  long  the  near  expiration  and 
short  the  distant  expiration  when  the 
strike  price  on  the  near  expiration  is 
lower  than  the  strike  on  the  distant 
contract,  the  margin  will  be  the 
difference  in  the  strike  between  the  near 
term  and  distant  strikes.  For  positions 
which  are  short  the  near  expiration  and 
long  the  distant  expiration,  hill  margin 
will  be  required  on  the  short  position 
less  80%  of  the  market  value  of  the  long 
position. 

Sales  Practices 

BOUNDS  will  be  subject  to  the  sales 
practice  and  suitability  rules  applicable 
to  standardized  options. 

Adjustments  for  Corporate  Transactions 

BOUNDs  will  be  subject  to 
adjustments  for  corporate  and  other 
actions  in  accordance  with  the  rules  of 
The  Options  Clearing  Corporation. 

Positions  Limits 

BOUNDS  will  be  subject  to  the 
position  limits  for  equity  options  set 
forth  in  Exchange  Rule  4.11.  In  addition, 
BOUNDs  will  be  aggregated  with  equity 
options  on  the  same  underlying  stock 
for  the  purpose  of  calculating  position 
Umits.  However,  since  BOUND,  to  the 
holder,  is  a  "bullish"  position  (i.e.,  it  is 
the  equivalent  of  a  short  put  position 


where  the  strike  price  has  been 
prepaid),  long  BOUNDS  will  be 
aggregated  with  long  call  and  short  put 
positions.  Similarly,  since  the  BOUND, 
to  the  seller,  is  a  "bearish"  position  (i.e., 
it  is  the  equivalent  of  a  long  put  position 
where  the  strike  price  has  been 
prepaid),  short  BOUNDS  will  be 
aggregated  with  short  call  and  long  put 
positions. 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers-the 
objectives  of  Section  9(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vvTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  S.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
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change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Ccunmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  March  30, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-5702  Filed  3-8-95;  8:45  ar.i| 
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[RelMsa  No.  34-35438;  File  No.  SR-NASD- 
95-01] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Subscrit}er 
Fees  For  Non-NASD  Memtiers 
Receiving  ttie  Nasdaq  Workstation  tm  h 
Functionality 

March  2, 1995. 

On  January  9, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  euid  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  a  proposed  rule  change  to 
extend  to  non-NASD  members  (e.g., 
institutional  investors)  receiving  the 
second  generation  of  Nasdaq 
Workstation'TM  functionality  ("NVVII") 
the  same  subscriber  fees  that  members 
must  now  pay.  The  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  on 
February  2.  1995. ^  No  comments  were 
received  in  response  to  the  notice.  For 
the  reason  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

On  December  14,  1994,  the  NASD 
submitted  a  proposed  rule  change — File 


No.  SR-NASD-94-76— to  the 
Commission  that  established  a  new  fee 
schedule  for  NASD  member  firms 
receiving  the  second  generation  of 
NWII.3  The  fee  schedule  contained  in 
File  No.  SR-NASD-94-76  became 
effective  upon  receipt  by  the  SEC  in 
accordance  with  Section  19(b)(3)(A)(ii) 
of  the  Act  and  Rule  19b-4(a) 
thereunder.*  As  speciHed  in  File  No. 
SR-NASD-94-76,  the  new  subscriber 
fees  for  NVVU  will  add  to  Sections  A(9) 
and  E(5)  of  Part  VIII  of  Schedule  D  to 
the  NASD  By-Laws. 

The  NASD  then  filed  the  instant  rule 
change  to  extend  to  non-NASD  members 
(e.g.,  institutional  investors)  receiving 
NVVII  functionality  the  same  subscriber 
fees  that  members  must  now  pay:  (a)  a 
service  charge  of  $100/month  per  server; 
(b)  a  display  charge  of  $500/month  per 
presentation  device;  and  (c)  a  charge  of 
$l,150/month  for  additional  circuits. 
This  rule  change  does  not,  however, 
entail  any  further  modification  to  the  fee 
schedule  language  for  NWII  that  was  set 
forth  in  File  No.  SR-NASD-94-76. 

The  sole  purpose  of  this  rule  change 
is  to  extend  to  non-NASD  members 
receiving  the  NWII,  the  same  fees  that 
now  apply  to  NASD  members  that 
subscribe  to  the  NWII.  Currently,  non- 
NASD  members  can  access  Level  2 
Nasdaq  Workstation  service  by 
subscription  to  the  original  version  of 
the  Nasdaq  Workstation  service 
("NWI").  The  NASD,  however,  is  in  the 
process  of  replacing  NWI  with  NWII.^ 
As  the  NWII  roll-out  proceeds,  it  will 
completely  replace  the  existing  NWI  for 
all  classes  of  subscribers.  The  instant 
rule  change  will  ensure  that  the  same 
NWII  charges  are  paid  by  all 
subscribers,  including  those  that  are  not 
members  of  the  NASD. 

II.  Commission  Findings 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the 
requirements  of  Section  15A(b)(5)  of  the 
Act.  Section  15A(b)(5)  specifies  that  the 
rules  of  a  national  securities  association 
shall  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
changes  among  members,  issuers,  and 
other  persons  using  any  facility  or 
system  that  the  Association  operates  or 


UMI 


»  17  CKR  200.30-3{a)(12)  (1994). 
•15  U.S.C.  78s(b)(l). 

'Securities  Exchange  Ad  Release  No.  35284 
(laiiuary  27.  1995).  60  FR  6582. 


^The  computer  facilities  that  support  the 
provision  of  NWII  are  operated  by  the  Nasdaq  Stock 
Market,  Inc.  ("NSMI"),  a  whollv-owned  subsidiary 
of  the  NASD. 

■•  See  Release  No.  34-35189  (January  3.  1995).  60 
FR  3014  (January  12.  1995). 

'The  NWU  roll-out  will  occur  in  five  phases  with 
the  final  phase  scheduled  for  completion  in  mid- 
1996.  Each  phase  consists  of  installing  NWII  at  all 
subscriber  sites  in  a  defined  geographic  area.  Thus, 
while  the  roll-out  proceeds,  some  subscribers  will 
continue  to  utilize  NWI  and  will  pay  the  existing 
charges  for  that  service. 


controls.  This  rule  provides  that  the 
newly  established  fees  for  members 
receiving  the  NWII  functionality  will 
also  be  paid  by  non-member  subscribers 
receiving  the  NWII.^  This,  in  turn, 
effectuates  fairness  in  the  recovery  of 
the  applicable  costs  fi-om  the  entire 
subscriber  base.  As  described  in  this 
notice,  NWII  is  being  implemented  in 
phases  with  all  current  NWI  subscribers 
in  a  defined  area  being  converted  to 
NWII.  Also  non-NASD  members  that  are 
converted  to  NVVII  will  be  liable  for  the 
new  fees;  NWI  subscribers  (i.e., 
members  and  non-members)  will 
continue  to  pay  the  NWI  service  fees 
until  they  are  converted.  The  extension 
of  the  new  NWII  fees  schedule  to  non- 
members  will  result  in  the  imposition  of 
uniform  fees  and  an  equitable  allocation 
of  operating  costs  among  all  subscribers 
receiving  the  NWII  functionality. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-95-01 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-5701  Filed  3-8-95;  8:45  am) 

BILUNQ  CODE  MIO-OI-M 

[Release  No.  34-35435  File  No.  SR-NASO- 
94-611 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Filing 
Requirements  Under  Article  III,  Section 
44  of  the  NASD  Rules  of  Fair  Practice 
Regarding  Modified  Guaranteed 
Annuity  Contracts  and  Modified 
Guaranteed  Life  Insurance  Contracts 

March  2, 1995. 

On  January  12, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i,  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  ^  that  amends 


*NWI  and  NWII  both  permit  the  delivery  of  cither 
Level  2  or  Level  3  Nasdaq  service.  Subscription  to 
Level  3  is  limited  to  NASD  members  that  meet  the 
financial  and  operational  requirements  for  market 
making.  Subscription  to  Level  2  Nasdaq  serv  ice  is 
open  to  non-members  as  well  as  members  because 
it  does  not  provide  the  functionality  needed  to  enter 
quotations  as  a  market  maker. 

'17CFR2O0.3O-3(a)(12). 

« 15  U.S.C.  78s(b)(l). 

^Tiie  NASO  originally  submitted  the  proposed 
rule  change  on  November  21, 1994.  On  December 
1.  1994  and  January  12.  1995.  the  NASD  filed 
amendments  to  its  filing. 


Subsection  44(b)(8)  to  Article  III  of  the 
NASD  Rules  of  Fair  Practice  ("Corporate 
Financing  Rule").  The  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  on 
January  30.  1995. ^  For  the  reasons 
discussed  below  the  Commission  is 
approving  the  proposed  rule  change. 

I.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

The  rule  change  amends  Subsection 
44(b)(8)  of  the  Corporate  Financing  Rule 
to  exempt  modified  guaranteed  annuity 
contracts  and  modified  guaranteed  life 
insurance  contracts  (collectively, 
"Contracts")  from  the  filing 
requirements  under  Subsection  44(b). 
The  Corporate  Financing  Rule  requires 
members  to  file  with  the  NASD 
documents  and  information  relating  to  a 
pubhc  offering  of  securities  for  review 
of  the  fairness  of  underwriting 
compensation  and  arrangements.  The 
filing  requirements  in  the  Corporate 
Financing  Rule  also  apply  to  Schedule 
E  of  the  NASD  By-Laws  and  Article  III, 
Section  34  of  the  NASD  Rules  of  Fair 
Practice.*  The  Corporate  Financing  Rule 
filing  requirements  apply  to  pubUc 
offerings  of  debt,  equity  and  public 
limited  partnership  securities,  and 
provide  that  certain  offerings  of 
securities  shall  be  exempt  from  the 
filing  requirement  under  Subsection 
44(b)(8)  of  the  Rule.  The  exemptions  in 
Subsection  44(b)(8)  include,  among 
others,  open-end  investment  company 
securities  registered  under  the 
Investment  Company  Act  of  1940 
(except  closed-end  investment  company 
securities)  and  variable  contracts.  In 
addition,  the  exemptions  include 
securities  defined  as  "exempt 
securities"  under  Section  3(a)(12)  of  the 
Act  and  securities  exempt  from 
registration  with  the  SEC  pursuant  to 
Sections  4(1),  4(2)  and  4(6)  of  the 
Securities  Act  of  1933  ("1933  Act")  and 
Rules  504  (unless  considered  a  public 
offering),  505  and  506  adopted  under 
the  1933  Act. 

The  Contracts  did  not  fall  within  any 
of  the  exemptions  contained  in  the 
Corporate  Financing  Rule  filing 
requirements.  The  Contracts  are  similar 
to  variable  annuity  contracts  in  that  they 
are  issued  by  an  insurance  company, 
offered  on  a  continuous  basis,  subject  to 
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^Securities  Exchange  Act  Release  No.  35266 
(January  23.  1995).  60  FR  5744. 

« Under  Subsection  44(b)(  1 )  of  the  NASD  Rules  of 
Fair  Practice  "Injo  member  or  person  associated 
with  a  member  shall  participate  in  any  manner  in 
any  public  offering  of  securities  subject  to  this 
Section.  Schedule  E  to  the  By  Laws,  or  Article  III. 
Section  34  of  the  Rules  of  Fair  Practice  unless 
documents  and  information  as  specified  herein 
relating  to  the  offering  have  been  filed  and  reviewed 
by  the  NASD."  (Emphasis  added). 


the  registration  requirements  and 
regulatory  scheme  of  state  insurance 
law.  and,  shift  investment  risk  to  the 
contract  owner  by  offering  variable, 
non-guaranteed  rates  of  return  under 
certain  circumstances.  That  is,  the 
Contracts  are  subject  to  a  market  value 
adjustment  upon  a  Contract  surrender  or 
partial  withdrawal  prior  to  the  end  of  a 
guarantee  period.  However,  unlike 
variable  annuities,  the  individual 
account  values  of  the  Contracts  do  not 
reflect  the  investment  experience  of  one 
or  more  separate  accoimts  registered 
under  the  Investment  Company  Act  of 
1940.  Instead,  like  traditional  fixed 
annuities,  the  Contracts  are  backed  by 
the  general  account  assets  of  the 
insurance  issuer  and  are  registered  only 
as  insurance  contracts  under  state 
insurance  law. 

The  review  of  the  fairness  and 
reasonableness  of  underwriting  terms 
and  arrangements  is  the  central 
requirement  of  the  Corporate  Financing 
Rule.  The  issuance  and  sale  of  the 
Contracts  on  an  open-ended  basis  does 
not  raise  the  kinds  of  underwriting 
issues  with  which  the  Corporate 
Financing  Rule  is  primarily  and 
traditionally  concerned.  The  structures 
of  the  instruments  are  that  of  insurance 
products  which  traditionally  have  been 
regulated  upder  state  insurance  law  and 
the  terms  of  the  Corporate  Financing 
Rule  were  not  developed  to  address 
such  products.  The  Commission  is 
therefore  approving  the  NASD's 
proposal  to  amend  the  Corporate 
Financing  Rule  by  adopting  as  new 
Subsection  44(b)(8)(E)  an  exemption 
from  the  filing  and  other  requirements 
of  the  Corporate  Financing  Rule  for  the 
Contracts  and  to  reletter  the  remaining 
sections  accordingly.  The  amended  rule 
thus  exempts  such  Contracts  from  the 
filing  and  review  requirements  of  the 
Corporate  Financing  Rule.^  Listed  below 
is  the  text  of  the  rule  change  approved 
by  the  Commission.  New  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

The  Corporate  Financing  Rule 
Underwriting  Terms  and  Arrangements 

Sec.  44 


(b)  Filing  Requirements 


*  In  addition.  Article  UI.  Sections  26  and  29  of  the 
NASD  Rules  of  Fair  Practice  are  not  applicable, 
since  the  Contracts  are  not  within  the  definition  of 
"variable  contract"  and  do  not  include  a  separate 
account  registered  under  the  Investment  Company 
Act  of  1940.  However,  as  securities,  sales  of  the 
Contracts  are  subject  to  other  applicable  Rules  of 
Fair  Practice  when  sold  by  associated  persons  of  a 
member  and  the  rules  and  regulations  of  the 
Commission,  particularly  the  antifraud  provisions 
thereof. 


(8)  Exempt  Offerings 

Nothwithstanding  the  provisions  of 
paragraph  (1)  above,  the  following 
offerings  are  exempt  from  this  Section. 
Schedule  E  to  the  By-Laws,  and  Article 
III,  Section  34  of  the  Rules  of  Fair 
Practice.  Documents  and  information 
relating  to  the  following  offerings  need 
not  be  filed  for  review: 

(A)  securities  exempt  from 
registration  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
provisions  of  Sections  4(1),  4(2)  or  4(6) 
of  the  Securities  Act  of  1933.  as 
amended,  or  pursuant  to  Rule  504 
(unless  considered  a  public  offering  in 
the  states  where  offered).  Rule  505  or 
Rule  506  adopted  under  the  Securities 
Act  of  1933,  as  amended; 

(B)  securities  which  are  defined  as 
"exempt  securities"  in  Section  3(a)(12) 
of  the  Securities  Exchange  Act  of  1934. 
as  amended; 

(C)  securities  of  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940,  as 
amended,  except  securities  of  a 
management  company  defined  as  a 
"closed-end  company"  in  Section 
5(a)(2)  of  that  Act; 

(D)  variable  contracts  as  defined  in 
Article  III,  Section  29(b)(1)  of  the  Rules 
of  Fair  Practice; 

(E)  modified  guaranteed  annuity 
contracts  and  modified  guaranteed  life 
insurance  policies,  which  are  deferred 
annuity  contracts  or  life  insurance 
policies  the  values  of  which  are 
guaranteed  if  held  for  specified  periods, 
and  the  nonforfeiture  values  of  which 
are  based  upon  a  market-value 
adjustment  formula  for  withdrawals 
made  before  the  end  of  any  specific 
period: 

[{E)](F)  offerings  of  municipal 
securities  as  defined  in  Section  3(a)(29) 
of  the  Securities  Exchange  Act  of  1934. 
as  amended; 

l[F)\(GI  tender  offers  made  piu-suant 
to  Regulation  14D  adopted  under  the 
Securities  Exchange  Act  of  1934.  as 
amended;  and 

((G)]^//y  securities  issued  pursuant  to 
a  competitively  bid  underwriting 
arrangement  meeting  the  requirements 
of  the  Public  Utility  Holding  Company 
Act  of  1935.  as  amended. 

n.  Commission  Findings 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^  which 
require  that  the  rules  of  the  Association 
promote  just  and  equitable  principles  of 


'ISU.S.C.  Sec.  780-3. 
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trade  and  protect  investors  and  the 
public  interest  since  the  issuance  and 
sale  of  the  Contracts  on  an  open-ended 
basis  does  not  raise  the  kinds  of 
underwriting  issues  with  which  the 
Corporate  Financing  Rule  is  primarily 
and  traditionally  concerned;  the 
structures  of  the  instrument  are  that  of 
insurance  products  which  traditionally 
have  been  regulated  under  state 
insurance  law;  the  terms  of  the 
Corporate  Financing  Rule  were  not 
developed  to  address  such  products. 
It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-61 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority' 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
(FR  Doc.  9S-5705  Filed  3-&-95;  8:45  ami 
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[Release  No.  34-05439;  File  No.  SR-NYSE- 
94-38] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Amendment  to 
Exchange  Rule  104.13 

Marth  2.  1995. 

On  October  26,  1994.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  104.13  regarding 
investment  account  transactions  of 
specialists  and  related  parties. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35019 
(November  29,  1994),  59  FR  62762 
(December  5,6,  1994).  No  comments 
were  received  on  the  proposal. 

Rule  104  provides  that  a  specialist 
may  not  effect  any  purchase  or  sale  of 
a  security  in  which  the  specialist  is 
registered  ("specialty  stocks")  for  the 
account  of  an  approved  person 
associated  with  the  specialist's 
organization,  imless  such  transaction  is 
reasonably  necessary  to  permit  the 
specialist  to  maintain  fair  and  orderly 
markets.  Currently,  NYSE  Rule  104.13 
requires  that  transactions  in  specialty 
stocks  for  the  accounts  of  specified 


persons  affiliated  with  or  related  to  a 
specialist  must  be  for  investment 
purposes  and  executed  in  accordance 
with  certain  restrictions  relating  to  the 
price  at  which  transactions  may  take 
place  ("tick"  restrictions). ^  The  rule 
applies  to  the  accounts  of  employees  or 
parties  active  in  the  business  of  a 
specialist  or  persons  active  in  the 
specialist  business,  and  any  approved 
person  (individual  or  entity  in  a  control 
relationship)  of  the  speciaUst,  other  than 
an  approved  person  entitled  to  an 
exemption  under  NYSE  Rule  98.* 

The  Rule  change  expands  the 
restrictions  contained  in  NYSE  Rule 
104.13  to  transactions  in  specialty 
stocks  effected  "for  the  benefit  of'  the 
specified  parties.  This  rule  change  will 
apply  the  Rule  104.13  restrictions  to 
transactions  that,  although  not  effected 
directly  for  the  "account"  of  a  specified 
party,  are  effected  for  an  account  in 
which  a  specified  party  has  a  beneficial 
interest. 

The  rule  change  also  extends  to 
affiliated  persons  the  Rule  104.13 
restriction  against  specialists' 
originating  orders  in  speciality  stocks 
for  any  accounts  over  which  they 
exercise  investment  discretion.'  In 
addition,  the  rule  change  specifies  that 
the  restrictions  in  Rule  104.13  apply  to 
transactions  effected  for  trust  accounts 
that  benefit  the  specialist  or  affiliated 
persons. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  The  Commission  believes  that 
the  rule  change  is  consistent  with 
Section  11(a)  of  the  Act  ^  which 
generally  makes  it  unlawful,  with 
certain  exceptions,  for  any  member  of  a 
national  securities  exchange  to  effect  a 
transaction  on  such  exchange  for  his 
own  account,  the  account  of  an 
associated  person,  or  an  account  with 
respect  to  which  it  or  an  associated 


'17CFR20O.3O-3(a)(12). 
'15U.S.C.78s(b)(l)(1988). 
•  17  CFR  240.19b-4  (19941. 


'The  lick  restrictions  provide  that  acquisitions 
may  only  be  made  at  prices  below  the  last  different 
price— on  "minus"  or  "zero  minus"  ticks,  and 
liquidations  may  only  be  made  at  prices  above  the 
last  different  price — on  "plus"  or  "zero  plus"  ticks. 
Spe  NYSE  Rule  104.13(b). 

*  NYSE  Rule  98  and  its  Guidelines  provide 
exemptions  from  various  NYSE  rules  affecting 
approved  persons  affiliated  with  specialist, 
including  Rule  104.13.  The  exemptions  are 
predicated  on  the  existence  of  procedures  to 
achieve  a  functional  separation  between  the 
specialist  organization  and  the  approved  person. 
The  rule  change  amends  the  reference  to  Rule 
104.13  in  Rule  98  so  that  it  reflects  the  changes  to 
Rule  104.13  being  approved  herein. 

'Currently,  the  restriction  states  that  specialists 
should  not  originate  orders  in  specialty  stocks  for 
any  accounts  over  which  they  mav  have  discretion. 

6  15U.S.C.78k(a)(1988). 


person  thereof  exercises  investment 
discretion.  The  Commission  also 
believes  that  the  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^  which  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

Specifically,  the  Commission  believes 
that  extending  the  restrictions  on 
transactions  in  specialty  stocks  to  those 
effected  "for  the  benefit  of  affiliated 
parties  in  appropriate  and  consistent 
with  prohibiting  or  restricting  certain 
interested  transaction  that  may  involve 
potential  conflicts  of  interest.  The  rule 
change  is  designed  to  ensure  that 
affiliated  persons  v^all  not  be  permitted 
to  effect  transactions  in  specialty  stocks, 
whether  or  not  they  use  accounts  in 
their  own  names,  outside  of  the 
restrictions  contained  in  NYSE  Rule 
104.13.  The  Commission  believes  that 
the  rule  change  will  further  the  purpose 
of  the  NYSE  Rule  and  will  prevent 
affiliated  persons  from  avoiding  the 
Rule  104.13  restrictions. 

The  Commission  further  believes  that 
the  rule  change  to  extend  to  affiliated 
persons  the  Rule  104.13  restrictions 
against  specialists'  originating  orders  in 
specialty  stocks  for  any  accounts  over 
which  they  exercise  investment 
discretion  is  consistent  with  Sections  6 
and  11(a)  of  the  Act.*  The  Commission 
believes  that  the  rule  change  is  an 
appropriate  limitation  on  speciaUsts' 
and  affiliated  persons'  trading  and  is 
designed  to  prevent  fraudulent  and 
manipulative  actions.  In  addition,  the 
Commission  believes  that  it  is 
appropriate  to  specify  in  the  rule  that 
the  restrictions  in  Rule  104.13  apply  to 
transactions  effected  for  trust  accounts 
that  benefit  the  specialist  or  affiliated 
persons. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NYSE-94- 
38)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-5703  Filed  3-8-95;  8:45  am] 
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M5  U.S.C.  78f(b)(1988). 

"The  Commission  approved  the  Rule  104.13(d) 
restriction  against  specialists  originating  orders  in 
specialty  stocks  for  any  account  over  which  they 
may  have  investment  discretion  in  Securities 
Exchange  Act  Release  No.  34231  dune  17. 1994),  59 
FR  32722  (June  24.  1994). 

9  15  U.S.C.78s(b)(2)  (1988). 
">17  CFR  200.30-3(A)(12)  (1994). 
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[Rel.  No.  iC-20938:  File  No.  812-9314] 

The  Northwestern  Mutual  Life 
Insurance  Company,  et  al. 

March  3.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
APPLICANTS:  The  Northwestern  Mutual 
Life  Insurance  Company 
("Northwestern"),  NML  Variable 
Annuity  Account  B  ("Account  B")  and 
Northwestern  Mutual  Investment 
Services,  Inc.  ("NMIS"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  ft-om  Sections  26(a)(2)(C) 
and  27(c)(2)  of  tlie  1940  Act. 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  permitting  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  Accoimt 
B  under  certain  flexible  premium 
variable  annuity  contracts  (the 
"Contracts")  and  any  materially  similar 
contracts  offered  in  the  future  by 
Account  B.' 

FIUNG  DATE:  The  application  was  filed 
on  November  3, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  28,  1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
*    Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fiflh  Street. 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  The  Northwestern 
Mutual  Life  Insurance  Company,  720 
East  Wisconsin  Avenue,  Milwaukee,  Wl 
53202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
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'  Applicants  represent  that  then  vrill  amend  the 
application  during  the  Notice  Period  to  reflect  this 
repriwentation. 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Northwestern,  a  mutual  life 
insurance  company  organized  imder  the 
laws  of  Wisconsin,  is  Ucensed  to  do 
business  in  all  fifty  states  and  the 
District  of  Columbia. 

2.  Northwestern  established  Account 
B  as  a  separate  account  under 
Wisconsin  law  to  fund  the  Contracts. 
Account  B  is  registered  as  a  unit 
investment  trust  under  the  1940  Act. 
Account  B  has  nine  subdivisions 
("Divisions"),  each  of  which  invests  in 
shares  of  the  corresponding  portfolio 
("portfolio")  of  Northwestern  Mutual 
Series  Fund,  Inc.  ("Fund"),  which  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  Shares  of  each  Portfolio  are 
purchased  by  Northwestern  for  the 
corresponding  division  of  Account  B  at 
net  asset  value. 

3.  NMIS,  a  wholly-owned  second  tier 
subsidiary  of  Northwestern,  is  the 
underwriter  of  the  Contracts  and  is  the 
investment  adviser  for  the  Fund. 

4.  The  Contracts  are  individual 
periodic  payment  deferred  variable 
annuity  contracts  that  are  intended  to  be 
used  in  connection  with  retirement 
plans  quahfied  under  Sections  403(b), 
408,  and  457  of  the  Internal  Revenue 
Code  ("Code")  or  by  other  purchasers  in 
situations  which  do  not  qualify  for 
special  treatment  under  the  Code,  and 
for  roll-over  of  termination  benefits  fi^om 
tax  qualified  corporate  or  HR-10  plans 
or  trusts.  A  contract  owner  may  allocate 
purchase  payments  and/or  the 
accumulation  value  among  the 
Divisions  of  Account  B.  The  Contract 
owTier  may  select  among  annuity 
payment  options  that  include  variable 
or  fixed  annuity  options. 

5.  The  Contracts  are  offered  as  either 
Front  Load  or  Back  Load  Contracts.  The 
minimum  initial  purchase  payment  for 
the  Front  Load  Contracts  is  $10,000.  For 
the  Back  Load  Contracts,  the  minimum 
is  $25  for  plans  qualified  under  Sections 
403(b),  408  (except  individual 
retirement  annuities  ("IRAs"))  and  457 
of  the  Code;  $100  for  IRAs  and  non-tax 
qualified  Contracts;  and  $3,500  for  roll- 
over of  termination  benefits  from  tax- 
qualified  corporate  or  HR-10  plans. 

6.  Front  Load  Contracts  have  a 
maximum  front-end  sales  load  of  4% 
deducted  fi^om  each  purchase  payment. 
There  are  no  withdrawal  charges  for 
Front  Load  Contracts.  Back  Load 
Contracts  have  no  front-end  sales  load 
deducted  fi-om  purchase  payments. 


Withdrawals  for  Back  Load  Contracts 
are  subject  to  a  contingent  deferred  sales 
load  at  a  maximum  rate  of  8%,  and  up 
to  10%  of  the  Contract's  accumulated 
value  as  of  the  last  Contract  anniversary 
can  be  withdravm  without  a  withdrawal 
charge  subject  to  restrictions  described 
in  the  Contract.  The  withdrawal  chargb 
reduces  by  1%  per  year. 

7.  The  withdrawal  charge  for  current 
and  future  Contracts  will  not  exceed 
8.5%  of  the  purchase  payments  under 
the  Contract.  Apphcants  are  relying  on 
Rule  6c-8  under  the  1940  Act  to  deduct 
the  contingent  deferred  sales  load. 

8.  Contract  owners  may  make 
unlimited  transfers  among  the  Divisions 
during  the  accumulation  period,  subject 
to  a  minimum  of  the  lesser  of  $100  or 
the  entire  amount  in  the  Division  from 
which  the  transfer  is  made.  A  transfer 
fee  of  $25  may  apply  for  each  transfer 
in  excess  of  twelve  per  Contract  year. 

9.  The  Contracts  are  subject  to  an 
annual  Contract  fee  of  $30  which  will  be 
deducted  on  each  Contract  anniversary 
in  proportion  to  the  values  in  each 
Division.  Applicants  represent  that  the 
amounts  collected  will  not  exceed  the 
corresponding  administrative  costs  as 
defined  by  the  applicable  standards  of 
Rule  262-1  under  the  1940  Act. 

10.  The  Contracts  permit,  after  the 
first  Contract  anniversary,  deduction 
from  purchase  payments  or  &x)m 
Contract  benefits  paid  of  premium  taxes 
incurred.  Northwestern  currently 
waives  this  deduction  by  administrative 
practice. 

11.  Northwestern  reserves  the  right  to 
charge  for  any  tax  liability  it  pays  or 
reserves  for  resulting  from  the 
maintenance  or  operation  of  Account  B 
or  any  of  its  Divisions. 

12.  Northwestern  imposes  a  charge  as 
compensation  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  The  charge  is  assessed  daily 
and  is  based  on  the  net  asset  value  of 
Account  B.  The  mortality  and  expense 
risk  charge  will  not  exceed  .75%  of  the 
net  assets  of  Account  B  attributable  to 
the  Front  Load  Contracts,  and  1.25%  of 
the  net  assets  of  Account  B  attributable 
to  the  Back  Load  Contracts. 
Northwestern  intends  to  charge  at  the 
annual  rate  of  .40%  of  the  net  asset 
value  of  Account  B  attributable  to  Front 
Load  Contracts,  of  which  .15%  is  for  the 
mortality  risk  and  .25%  is  for  the 
expense  risk,  but  reserves  the  right  to 
increase  or  decrease  the  charge  for  these 
risks  subject  to  a  maximum  of  .75%.  For 
the  Back  Load  Contracts,  the  mortality 
and  expense  risk  charge  will  be 
deducted  on  a  daily  basis  at  an  annual 
rate  of  1.25%,  of  which  .50%  is  for  the 
mortality  risk  and  .75%  is  for  the 
expense  risk.  For  contracts  offered  in 
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the  hiture  that  are  materially  similar  to 
the  Front  Load  Ckintracts  and  the  Back 
Load  Contracts  all  charges  and  expenses 
will  be  identical  to.  or  lower  than,  the 
corresponding  charges  and  expenses  for 
the  Front  Load  Contracts  and  the  Back 
Load  Contracts,  respectively,  as 
described  in  the  application. ^ 

13.  The  mortality  risk  borne  by 
Northwestern  under  both  versions  of  the 
Contracts  arises  from  its  obligation  to 
make  annuity  payments  regardless  of 
how  long  an  annuitant  may  live.  The 
mortality  risk  is  the  risk  that  annuitants 
will  hve  longer  than  Northwestem's 
actuarial  projections  indicate,  resulting 
in  higher  than  expected  annuity 
payments. 

14.  The  expense  risk  borne  by 
Northwestern  under  the  Contracts  is  the 
risk  that  the  charges  for  administering 
the  Contracts,  which  are  guaranteed  for 
the  life  of  each  Contract,  may  be 
insufficient  to  cover  the  actual  costs  of 
issuing  and  administering  the  Contracts. 

15.  The  mortality  and  expense  risk  is 
higher  for  the  Back  Load  Contracts  than 
for  the  Front  Load  Contracts  for  several 
reasons.  Collection  of  a  significant  front 
end  load  inherently  reduces  the  risk  that 
charges  will  fall  short  of  corresponding 
expenses  since  receipt  of  deferred  loads 
is  far  less  certain.  The  Front  Load 
Contracts  require  a  minimum  initial 
purchase  payment  of  $10,000.  compared 
with  $25,  $100  or  $3,500  for  Back  Load 
Contracts.  The  economies  of  scale 
associated  wdth  larger  units  reduce  the 
expense  risk.  Northwestern  asserts  that 
an  additional  mortality  risk  for  the  Back 
Load  Contract  exists  because  the 
withdrawal  charge  does  not  apply  upon 
the  death  of  the  annuitant. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  any  reHef  is 
necessary  to  permit  the  deduction  from 
Account  B  of  the  mortality  and  expense 
risk  charges  under  the  Contracts. 
Applicants  request  that  the  order  also 
permit  the  deduction  of  the  mortality 
and  expense  risk  charges  described 
herein  from  the  assets  of  Account  B 
pursuant  to  other  contracts  offered  in 
the  future  through  Account  B,  to  the 
extent  that  such  contracts  are  materially 
similar  to  the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 


^Applicants  represent  that  they  will  amend  the 
application  during  the_ Notice  Period  to  reflect  the 
representations  in  this  paragraph. 


unless  the  proceeds  of  all  payments  are 
deposited  with  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

3.  Applicants  submit  that  their 
request  for  an  order  that  applies  to 
materially  similar  contracts  offered  in 
the  future  by  Account  B  is  appropriate 
in  the  public  interest.  Such  an  order 
would  promote  competitiveness  in  the 
variable  aiuiuity  contract  market  by 
eliminating  the  need  for  Northwestern 
to  file  redundant  exemptive 
applications,  thereby  reducing  its 
administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  Investors  would  not  receive 
any  benefit  or  additional  protection  by 
requiring  Northwestern  to  seek 
repeatedly  exemptive  relief  regarding 
the  same  issues  addressed  in  the 
application. 

4.  Applicants  represent  that  they  have 
reviewed  publicly  available  information 
regarding  the  aggregate  level  of  the 
mortality  and  expense  risk  charges 
under  variable  annuity  contracts 
comparable  to  the  Front  Load  Contracts 
and  the  Back  Load  Contracts  currently 
being  offered  in  the  insurance  industry 
taking  into  consideration  such  factors  as 
current  charge  levels,  the  manner  in 
which  charges  are  imposed,  the 
presence  of  expense  and  annuity  rate 
guarantees  and  the  markets  in  which  the 
Contracts  will  be  offered.  Based  upon 
this  review.  Applicants  represent  that 
the  mortality  and  expense  risk  charges 
under  the  Contracts  are  within  the  range 
of  industry  practice  for  comparable 
contracts.  Applicants  will  maintain  and 
make  available  to  the  Commission,  upon 
request,  a  memorandum  outlining  the 
methodology  underlying  this 
representation.  Similarly,  prior  to 
making  available  any  materially  similar 
contracts  through  Account  B, 
Applicants  will  represent  that  the 
mortality  and  expense  risk  charges 
under  any  such  contracts  will  be  within 
the  range  of  industry  practice  for 
comparable  contracts.  Applicants  will 
maintain  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the 
methodology  underlying  such 
representation. 

5.  Apphcants  represent  that  Account 
B  will  invest  only  in  underlying  funds 
which  undertake,  in  the  event  they 
should  adopt  a  plan  under  Rule  12b-l 
under  the  1940  Act  to  finance 
distribution  expenses,  to  have  a  board  of 


directors  or  trustees,  a  majority  of  whom 
are  not  interested  persons  as  defined 
under  Section  2(a)(19)  of  the  1940  Act. 
formulate  and  approve  any  such  plan. 

6.  Applicants  do  not  expect  the  front- 
end  sales  load  or  contingent  deferred 
sales  load  imposed  under  the  Contracts 
will  necessarily  cover  the  expected  costs 
of  distributing  the  Contracts.  Any 
shortfall  will  be  made  up  from 
Northwestem's  general  assets  which 
will  include  amounts  derived  from  the 
mortality  and  expense  risk  charges. 
Northwestern  has  concluded  that  there 
is  a  reasonable  likelihood  that  the 
distribution  financing  arrangement 
being  used  in  connection  with  the 
Contracts  will  benefit  Account  B  and 
the  Contract  owners.  Northwestern  will 
keep  and  make  available  to  the 
Commission,  upon  request,  a     . 
memorandum  setting  forth  the  basis  for 
this  representation. 


Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemption  from  Sections     - 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts,  or  under 
materially  similar  contracts  offered  In 
the  future  by  Account  B.  meets  the 
standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
policies  and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  95-5814  Filed  3-8-95:  8:45  am] 
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[Release  No.  34-35436;  File  No.  SR-PSE- 
95-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stocit  Exchange,  inc., 
Relating  to  Buy-Write  Options  Unitary 
Derivatives  ("BOUNDS ") 

March  2, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  6. 1995. 
the  Pacific  Stock  Exchange.  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC")  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE,  pursuant  to  Rule  19l>-4 
under  the  Act,  proposes  to  amend  its 
rules  to  permit  trading  in  Buy-Write 
Options  Unitary  Derivatives 
("BOUNDS").'  As  described  in  more 
detail  below.  BOUNDs  are  long  term 
options  which  the  PSE  believes  have  the 
same  economic  characteristics  as  a 
covered  call  writing  strategy. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Comjnission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self- regulatory 
organization  has  prepared  summaries, 
set  forth  in  section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  list  for 
trading  BOUNDs.  The  Options  Clearing 
Corporation  ("OCC")  will  be  the  issuer 
of  all  BOUNDS  traded  on  the  Exchange. 
As  with  all  OCC  issued  options, 
BOUNDs  will  be  created  when  an 
opening  buy  and  an  opening  sell  order 
are  executed.  The  execution  of  such 
orders  will  increase  the  open  interest  in 
BOUNDS.  Except  as  described  herein. 
BOUNDS  will  be  subject  to  the  rules 
governing  standardized  options. 

The  Exchange  anticipates  listing 
BOUNDS  with.respect  to  those 
underlying  securities  that  have  Hsted 
LEAPs.  The  criteria  for  stocks 
underiying  BOUNDs  will  be  the  same  as 
the  criteria  for  stocks  underlying  LEAPs. 

It  is  anticipated  that  the  sum  of  the 
market  prices  of  a  LEAP  and  a  BOUND 
on  the  same  underlying  stock  with  the 
same  expiration  and  exercise  price  will     ' 
closely  approximate  the  market  price  for 
the  underlying  stock.  If  the  combined 
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'  The  PSE  notes  that  BOUNDs  is  a  service  mar* 
■)f  The  American  Slock  Exchange,  Inc. 


price  of  the  LEAP  and  BOUND  diverge 
from  that  of  the  underlying  common 
stock,  there  will  be  an  arbitrage 
opportunity  which,  when  executed, 
should  bring  the  price  relationships 
back  into  line. 

BOUNDs  will  have  the  same  strike 
prices  and  expiration  dates  as  their 
-  respective  LEAPs  except  that  the 
Exchange  will  Ust  only  a  strike  price 
that  is  at  or  very  close  to  the  price  of  the 
underlying  stock  at  the  time  of  listing, 
or  that  is  below  the  price-of  the  stock 
at  that  time.  For  example,  at  the  time  of 
initial  listing,  the  strike  prices  for  a 
BOUND  with  the  underlying  stock 
trading  at  $50  per  share,  would  be  set 
at  $40  and  $50.  The  Exchange  would 
not  list  a  BOUND  with  a  strike  price  of 
$60  in  this  example. 

The  Exchange  anticipates  that  ft  will 
list  new  complementary  LEAPs  and 
BOUNDS  on  the  same  underlying 
securities  annually,  or  at  more  frequent 
intervals,  depending  on  market  demand. 
The  Exchange  has  the  current  authority 
to  list  LEAPs  with  up  to  39  months  until 
expiration  and,  therefore,  seeks  to 
introduce  BOUNDs  with  up  to  the  same 
39  month  duration. 

BOUNDs  will  offer  essentially  the 
same  economic  characteristics  as 
covered  calls  with  the  added  benefits 
that  BOUNDS  can  be  traded  in  a  single 
transaction  and  are  not  subject  to  early 
exercise.  BOUND  holders  will  profit 
fhjm  appreciation  in  the  underlying 
stock's  price  up  to  the  strike  price  and 
will  receive  payments  equivalent  to  any 
cash  dividends  declared  on  the 
underlying  stock.  On  the  ex-dividend 
date  for  the  underlying  stock,  OCC  will 
debit  all  accounts  with  short  positions 
in  BOUNDS  and  credit  all  accounts  with 
long  positions  in  BOUNDs  with  an 
amount  equal  to  the  cash  dividend  on 
the  underlying  stock. 

Like  regular  options,  BOUNDs  will 
trade  in  standardized  contract  units  of 
100  shares  of  underlying  stock  per 
BOUND  so  that  at  expiration,  BOUND 
holders  will  receive  100  shares  of  the 
underlying  stock  for  each  BOUND 
contract  held  if,  on  the  last  day  of 
trading,  the  underlying  stock  closes  at  or 
below  the  strike  price.  However,  if  at 
expiration  the  underlying  stock  closes 
above  the  strike  price,  the  BOUND 
contract  holder  will  receive  a  payment 
equal  to  100  times  the  BOUND'S  strike 
price  for  each  BOUND  contract  held. 
BOUND  writers  will  be  required  to 
deliver  either  100  shares  of  the 
underlying  stock  for  each  BOUND 
contract  or  the  strike  price  multiplied  by 
100  at  expiration,  depending  on  the 
price  of  the  underlying  stock  at  that 
time.  This  settlement  design  is  similar 
to  the  economic  result  that  accrues  to  an 


investor  who  has  purchased  a  covered 
call  (j.e..  long  stock,  short  call)  and  held 
that  position  to  the  expiration  of  the  call 
option. 

For  example,  if  the  XYZ  BOUND  has 
a  strike  price  of  $50  and  XYZ  stock 
closes  at  $50  or  less  at  expiration,  the 
holder  of  the  XYZ  BOUND  contract  will 
receive  100  shares  of  XYZ  stock.  This  is 
the  same  resuU  as  if  the  call  option  in 
a  buy-write  position  had  expired  out  of 
the  money;  Le.,  the  option  would  expire 
worthless  and  the  writer  vvould  retain 
the  underlying  stock.  If  XYZ  closes 
above  $50  per  share,"  theffthe  holder  of 
an  XYZ  BOUND  will  receive  $5,000  in 
cash  (100  times  the  $50  strike  price). 
This  mimics  the  economic  result  to  the 
covered  call  writer  when  the  call 
expires  in  the  money,  i.e.,  the  writer 
would  receive  an  amount  equal  to  100 
shares  times  the  strike  price  and  would 
forfeit  any  appreciation  above  that  price. 

The  settlement  mechanism  for  the 
BOUNDs  will  operate  in  conjunction 
with  that  of  LEAP  calls.  For  example,  if 
at  expiration  the  underlying  stock  closes 
at  or  below  the  strike  price,  the  LEAP 
call  will  expire  worthless,  and  the 
holder  of  a  BOUND  contract  will  receive 
100  shares  of  stock  from  the  short 
BOUND.  If,  on  the  other  hand,  the  LEAP 
call  is  in  the  money  at  expiration,  the 
holder  of  the  LEAP  call  is  entitled  to 
100  shares  of  stock  from  a  short  LEAP 
upon  payment  of  the  strike  price,  and 
the  holder  of  a  BOUND  contract  is 
entitled  to  the  cash  equivalent  of  the 
strike  price  times  100  from  the  short 
BOUND.  An  investor  long  both  a  LEAP 
and  a  BOUND,  where  XYZ  closes  above 
the  $50  strike  price  at  expiration,  would 
be  entitled  to  receive  $5,000  in  cash 
from  the  short  BOUND  and,  upon 
exercise  of  the  LEAP,  would  be 
obligated  to  pay  $5,000  to  receive  100 
shares  of  XYZ  stock. 

The  Exchange  believes  the  settlement 
of  the  LEAP  and  BOUND  at  expiration 
are  equally  well  harmonized  from  the 
perspective  of  the  writer.  For  example, 
an  investor  long  the  underiying  stock, 
and  who  writes  both  a  LEAP  and  a 
BOUND,  will  be  obligated  to  deliver  the 
stock  to  the  long  LEAP  call  if  the 
underlying  stock  closes  above  the  strike 
price,  and  will  receive  in  return 
payment  of  the  strike  price  times  100, 
which  amount  will  then  be  delivered  to 
the  long  BOUND.  Accordingly,  the 
Exchange  believes  a  covered  writer's 
position  is  effectively  closed  upon  the 
delivery  of  the  underlying  stock.  If  a 
writer  of  both  instruments  has  deposited 
cash  or  securities  other  than  the 
uriderlving  stock  as  margin  for  a  short 
LEAP  call  and  BOUND,  then  the  writer 
delivers  100  shares  of  stock  (puriJiased 
on  the  open  market)  to  the  long  LEAP 
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call  upon  payment  of  the  strike  price 
times  100.  The  writer  of  the  BOUND 
then  delivers  the  cash  value  of  100 
times  the  strike  price  to  the  holder  of 
the  long  BOUND, 

It  should  be  noted  that  LEAPs  are 
American-style  options  whereas 
BOUNDS  are  European-style.^  The 
Exchange  believes  that  it  would  be 
inappropriate  for  the  BOUND  holder  to 
have  an  American-style  exercise  right 
since  the  BOUND  will  tend  to  trade  at 
a  discount  to  the  stock  and  strike  price. 

Sales  Practices 

BOUNDS  will  be  subject  to  the 
Exchange's  sales  practice  and  suitability 
rules  applicable  to  standardized  options 
set  forth  in  Rule  9. 

Adjustments 

BOUNDS  will  be  subject  to 
adjustments  for  corporate  and  other 
actions  in  accordance  with  the  rules  of 

occ. 

Position  Limits 

BOUNDS  will  be  subject  to  the 
position  limits  for  equity  options  set 
forth  in  Exchange  Rule  6.8.  In  addition, 
BOUNDS  will  be  aggregated  with  other 
equity  options  on  the  same  underlying 
stock  for  purposes  of  calculating 
position  limits.  According  to  the 
Exchange,  since  a  BOUND  to  holder  is 
a  bulhsh  position  (i.e.,  the  equivalent  of 
a  short  put  position  where  the  strike 
price  has  been  prepaid),  the  Exchange 
proposes  that  long  BOUNDS  be 
aggregated  with  long  call  and  short  put 
positions  in  the  related  equity  options. 
Similarly,  since  the  Exchange  believes 
the  BOUND,  from  the  perspective  of  the 
seller,  is  a  "bearish"  position  (i.e.,  it  is 
the  equivalent  of  a  long  put  position 
where  the  strike  price  has  been 
prepaid),  it  proposes  to  aggregate  short 
BOUNDS  with  short  call  and  long  put 
positions  in  the  related  equity  options. 

Customer  Margin 

The  Exchange  proposes  to  apply 
options  margin  treatment  to  BOUNDs  as 
follows: 

1.  Long  BOUND  Positions:  Full 
payment  required  at  the  time  of 
purchase.  As  described  more  fully 
below,  however,  there  will  be  a  credit 
for  long  BOUNDS  in  BOUND  spread 
positions. 

2.  Short  BOUND  Positions:  The 
BOUND  seller  receives  full  value  of  the 
BOUND  at  the  time  of  the  initial  sale 
and  receives  no  further  payment  when 
the  contract  is  settled  either  by  payment 
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*  A  European-style  option  may  only  be  exercised 
during  a  limited  period  of  time  before  the  option 
expires.  An  American-style  option  may  be  exercised 
at  any  time  prior  to  its  expiration. 


of  the  strike  price  or  delivery  of  the 
underlying  stock.  Short  BOUND 
positions,  therefore,  wall  be  margined  in 
an  amount  equal  to  the  current  market 
price  of  the  BOUND  plus  an  amount 
equal  to  an  "add-on"  used  to  margin 
short  call  options  times  the  market 
value  of  the  BOUND.  Since  the 
maximum  obligation  of  the  seller  of  a 
BOUND  cannot  exceed  the  strike  price, 
however,  the  amount  of  margin  will 
never  exceed  the  strike  value.  For 
example: 

A.  Assume  a  stock  price  of  S50,  an  exercise 
price  of  S50,  a  margin  add-on  percent  of  20% 
and  the  BOIJND  trading  at  S40.  In  this  case, 
the  short  seller  would  have  to  pay  S48  to 
margin  the  position,  i.e..  $40  BOUND  price 
pius20%ofS40. 

B.  Assume  a  stock  price  of  $40,  an  exercise 
price  of  $50,  a  margin  add-on  percent  of  20% 
and  the  BOUND  trading  at  S35.  In  this  case, 
the  margin  would  be  $42  if    S35  BOUND 
price  plus  20%  of  $35 

3.  Covered  Positions:  Short  BOUND 
positions  offset  by  the  equivalent 
number  of  shares  of  the  underlying 
stock  will  not  require  any  additional 
margin  since  the  seller's  obligation  to 
the  buyer  will,  in  all  cases,  be  covered 
by  the  position  in  the  underlying  stock. 
Further,  since  the  sum  of  the  prices  of 
a  LEAP  and  a  BOUND  will  be 
approximately  equal  tu  the  price  of  the 
underlying  stock,  a  lon':  stock  position 
is  cover  for  both  a  shor'  BOUND  and  a 
short  LEAP  position. 

4.  Spread  Positions 

i.  Same  Expiration — Different  Strike 
Prices:  There  will  be  no  margin 
requirement  for  BOUND  positions 
which  are  long  the  higher  strike  price 
and  short  the  lower  strike  price  since 
the  long  BOUND  more  than  covers  the 
obligation  of  the  short  side  of  the 
position.  For  positions  shun  the  higher 
strike  price  and  long  the  lower  strike,  a 
customer  will  be  required  to  post  the 
difference  between  the  strike  prices. 

ii.  Different  Expiration-Same  Strike 
Price:  No  margin  will  be  required  for 
positions  long  the  nearest  expiration 
and  short  the  longer  expiration  since  the 
value  of  the  long  BOUND  will  cover  the 
obligation  on  the  short  leg  of  the 
position.  Positions  that  are  short  the 
near  expiration  and  long  the  distant 
expiration  will  require  full  margin  on 
the  short  position  less  80%  of  the 
market  value  of  the  long  position. 

iii.  Different  Expiration-Different 
Strike  Prices:  There  will  be  no  margin 
required  for  positions  that  are  long  the 
near  expiration  and  short  the  distant 
expiration  when  the  strike  price  on  the 
near  expiration  is  higher  than  the  strike 
on  the  distant  expiration.  For  positions 
which  are  long  the  near  expiration  and 


short  the  distant  expiration  where  the 
strike  price  on  the  near  expiration  is 
lower  than  the  strike  on  the  distant 
contract,  the  margin  will  be  the 
difference  in  the  strike  between  the  near 
term  and  distant  strikes.  For  positions 
which  are  short  the  near  expiration  and 
long  the  distant  expiration,  full  margin 
will  be  required  on  the  short  position 
less  80%  of  the  market  value  of  the  long 
position. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  m  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system. 

B.  Self -Regulator)  Organization's 
Statement  on  Bur  hn  on  Competition 

The  PSE  does  nut  believe  that  the 
proposed  rule  chnnge  will  impose  any 
burden  on  com[.    ition  that  is  not 
necessary  or  9p'  '   priate  in  furtherance 
of  the  purpost".;       he  Act. 

C.  Self-Regulat,      Organization 's 
Statement  on  C  u.inents  on  the 
Proposed  Rule  i.'.ange  Received  From 
Members,  Panic  iiionts,  or  Others 

Written  conum nts  were  neither 
solicited  nor  re.ctu  ved  with  respect  to 
the  proposed  ru.*  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  <  hange  and  Timing  for 
Commission  A*  ti'>n 

Within  35  day^  of  the  date  of 
pubhcation  of  ttus  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimicalions  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  AH  submissions  should 
refer  to  the  file  nimiber  in  the  caption 
above  and  should  be  submitted  by 
March  30, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  95-5704  Filed  3-8-95;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
Privacy  Act  System  of  Records 

AGENCY:  Small  Business  Adtninistration. 

ACTION:  Notice  of  Amendment  to  the 
Ageny's  Privacy  Act  System  of  Records. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  amending  the 
Agency's  Privacy  Act  System  of  Records 
SBA  145,  Temporary  Disaster 
Employees.  This  System  is  being 
amended  to  expand  the  categories  of 
individuals  covered. 

DATES:  This  amendment  is  effective  on 
March  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Associate  Administrator 
for  Disaster  Assistance,  U.S.  Small 
Business  Administration,  8th  floor,  409 
3rd  Street,  SW,  Washington.  DC  20416; 
202-205-6734. 

SBA  145 

SYSTEM  NAME: 

Former  and  Current  Disaster 
Employees — SBA  145. 

SYSTEM  LOCATiON: 

Office  of  Disaster  Assistance,  Central 
Office,  Sec  Appendix  A  for  location. 


1 17  CFR  200.30-3(.l)(12)  (1994). 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  have  been  previously 
employed  within  the  Office  of  Disaster 
Assistance  and  some  current  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Former  employees  within  the  Office 
of  Disaster  Assistance  and  some  current 
employees.  These  records  contain  name, 
address,  telephone  number  where 
person  can  be  reached,  SSN,  Disaster 
Area  where  employed,  series  and  grade, 
job  title,  dates  of  employment  and 
reason  for  termination,  name  and  job 
title  of  supervisor,  and  summary  of 
supervisor's  evaluation.  Also  included 
is  information,  if  any,  concerning 
violations  of  the  Agency's  Standards  of 
Conduct  (13  CFR  Part  105)  and 
information,  if  any,  concerning  official 
investigations  and  disciplinary  actions 
taken  with  regard  to  the  employee. 
Special  skills  and  bilingual  capabilities 
are  also  included. 

AUTHORFTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  15  U.S.C.  834(b)(6),  44 
U.S.C.  101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  records  will  be  used  by  Disaster 
Area  Directors  and  personnel  officers 
assigned  to  each  Disaster  Area  to  verify 
previous  SBA  disaster  assistance 
employment  history  when  a  former 
employee  is  considered  for 
reemployment  and  to  locate  current  or 
former  employees  with  special  skills  or 
language  capabilities  needed  in  special 
situations. 

Disclosures  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Disclosures  may  be  made  to  the 
Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

fb)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is  . 
deemed  by  the  agency  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 


records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

To  disclose  them  in  a  proceeding 
before  a  court  adjudicative  body  before 
which  the  agency  is  authorized  to 
appear,  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  agency  determines  that 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 
records  to  a  court  or  other  adjudicative 
body  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  wb'rh 
the  records  were  collected. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OR  RECORDS  IN  THE  SYSTEM: 

These  records  will  be  maintained  in 
card  files  and  in  a  computer  database. 

retrievability: 

These  records  will  be  filed 
alphabetically  by  the  individuals  last 
name.  ' 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosures. 

RETENTION  AND  DISPOSAL: 

Destroy  when  no  longer  necessary. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Privacy  Act  Officer  and  Associate 
Administrator  for  Disaster  Assistance. 
Central  Office.  See  Appendix  A  for 
address. 

NOTIFICATION  PROCEDURES: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  him  or  her  by  addressing 
a  request  in  person  or  in  writing  to  the 
manager(s)  listed  above. 

RECORDS  ACCESS  PROCEDURE: 

In  response  to  a  request  by  an 
individual  to  determine  whether  the 
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system  contains  a  record  pertaining  to 
him  or  her,  the  system  manager  will  set 
forth  the  procedures  for  gaining  access 
to  these  records.  If  there  is  no  record  of 
the  individual,  he  or  she  will  be  so 
advised. 

CONTESTING  RECORD  PROCEDURES: 

Individual  desiring  to  contest  or 
amend  information  maintained  in  the 
svstem  should  direct  their  requests  to 
the  official  Usted  in  the  above 
paragraph,  stating  the  reasons  for 
contesting  it  and  the  proposed 
amendment  to  the  information  .sought 

RECORD  SOURCE  CATEGORIES: 

Disaster  Area  Directors. 

Dated:  February  23.  1995 
Philip  Lader. 
Administrator. 
|FR  Doc.  95-5815  Filed  3-8-95:  8:45  ami 

BILUNO  COOE  802S-01-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2178] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
To,  in,  or  Through  Iraq 

On  February  1,  1991,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603). 
and  in  accordance  with  22  CFR  51.73 
(a)(2)  and  (a)(3),  all  United  Slates 
passports,  with  certain  exceptions,  were 
declared  invalid  for  travel  to,  in,  or 
through  Iraq  unless  specifically 
validated  for  such  travel.  The  restriction 
was  originally  imposed  because  armed 
hostilities  then  were  taking  place  in  Iraq 
and  Kuwait,  and  because  there  was  an 
imminent  danger  to  the  safety  of  United 
States  travelers  to  Iraq.  American 
citizens  then  residing  in  Iraq  and 
American  professional  reporters  and 
journalists  on  assignment  there  were 
exempted  from  the  restrictions  on  the 
ground  that  such  exemptions  were  in 
the  national  interest.  The  restriction  was 
extended  for  additional  one  year  periods 
on  February  18,  1992,  February  23. 
1993,  and  February  26. 1994. 

Although  armed  hostilities  have 
ended,  conditions  in  Iraq  remain 
un.settled  and  hazardous.  Regional 
conflicts  continue  in  northern  Iraq 
between  Kurdish  ethnic  groups  and 
Iraqi  security  forces.  In  southern  Iraq, 
military  repression  of  the  Shia 
communities  is  severe,  rendering 
conditions  unsafe.  Iraq's  economy  was 
severely  damaged  during  the  Gulf  War 
and  continues  to  be  aff«»rted  bv  the  U.N. 


economic  sanctions.  Basic  modem 
medical  care  and  medicines  may  not  be 
available  to  our  citizens  in  case  of 
emergency. 

U.S.  citizens  and  other  foreigners 
working  inside  Kuwait  near  the  Iraqi 
borders  have  been  detained  by  Iraqi 
authorities  in  the  past  and  sentenced  to 
lengthy  jail  terms  for  illegal  entry  into 
the  country.  Athough  our  interests  are 
represented  by  the  Embassy  of  Poland  in 
Bagdad,  its  ability  to  obtain  consular 
access  to  detained  U.S.  citizens  and  to 
perform  emergency  services  is 
constrained  by  Iraqi  unwillingness  to 
cooperate. 

In  light  of  these  circumstances,  I  have 
determined  that  Iraq  continues  to  be  a 
country  "•  •   •  where  there  is 
imminent  danger  to  the  public  health  or 
physical  safety  of  United  States 
travelers." 

Accordingly,  United  States  passports 
shall  continue  to  be  invalid  for  use  in 
travel  to,  in,  or  through  Iraq  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State.  The  restriction  shall  not  apply  to 
American  citizens  residing  in  Iraq  on 
February  1. 1991,  who  continue  to 
reside  there,  or  to  American 
professional  reporters  or  journalists  on 
assignment  there. 

The  Pubhc  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
one  year  unless  sooner  extended  or 
revoked  by  Public  Notice. 

Duled:  March  3.  1995. 
Warren  Christopher, 

Secretary  of  State. 

IFR  Doc.  95-5822  Filed  3-B-95:  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement: 
Water  Supply  Development  for  the 
Duck  River  Region,  South  Central 
Tennessee 

agency:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  will  cooperate  with  the 
Tennessee  Duck  River  Development 
Agency  (TDRDA)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  water  supply  development  and 
alternatives  for  the  Columbia  Dam 
component  of  the  Duck  River  project. 
Located  on  the  Duck  River  in  south 
central  Tennessee,  the  Columbia  Dam 
cannot  be  completed  as  originally 
planned  due  to  the  presence  of 
endaiipered  sn*>cips.  This  EIS  will 


consider  a  range  of  alternatives  to 
provide  an  adequate  and  reliable  water 
supply  for  the  Columbia  area,  including 
Bedford.  Marshall.  Maury,  and  southern 
Williamson  counties.  Alternatives  to  be 
considered  will  include  construction  of 
a  water  supply  dam  and  impoundment 
on  Fountain  Creek;  installation  of  one  or 
more  water  pipelines  from  existing 
reservoirs  or  streams:  use  of 
groundwater  wells;  and  other 
alternatives  identified  during  the 
scoping  process.  With  this  notice,  TVA 
and  TDRDA  invite  comments  on  the 
scope  of  this  EIS.  This  notice  is 
provided  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  TVA's  implementing 
procedures. 

DATES:  Written  comments  on  the  scope 
of  the  EIS  must  be  received  at  the 
address  below  on  or  before  June  5. 1995. 

ADDRESSES:  Comments  should  be  sent  to 
Dale  V.  Wilhelm,  NEPA  Liaison. 
Tennessee  Valley  Authority,  WT  8C. 
400 West  Summit  Hill  Drive,  Knoxville, 
Tennessee  37902-1499. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  L.  Davis.  Manager,  Water  Resource 
Projects,  Tennessee  Valley  Authority, 
WT  IOC,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902-1499. 
phone  (615)  632-7183. 

SUPPLEMENTARY  INFORMATION:  TVA  and 
local  officials  in  the  upper  Duck  River 
watershed  area,  south  central 
Tennessee,  l)egan  a  cooperative  effort  in 
1964  to  advance  economic  growth  and 
provide  an  adequate  and  dependable 
water  supply  for  the  region.  As  the 
TDRDA,  a  State  agency,  worked  to 
develop  a  water  supply  system  to 
connect  the  five  largest  cities  in  the 
watershed,  TVA  was  requested  to 
investigate  water  resource  development. 
In  1965.  TVA  concluded  that 
multipurpose  reservoir  development  on 
the  mainstem  of  the  Duck  River  offered 
the  best  potential  for  meeting  the  area's 
water  supply  needs.  The  construction  of 
dams  on  the  river  would  control 
flooding,  create  water  supply  sources, 
and  provide  opportunities  for  water- 
based  recreation.  After  further  study. 
TVA  proposed  constniction  of  two 
dams:  one  at  Duck  River  Mile  (DRM) 
136.7,  near  Columbia,  and  an  upstream 
dam  at  DRM  248.6  near  Normandy.  The 
proposed  dams  and  reservoirs  were 
presented  in  a  1968  planning  report  as 
components  of  the  Duck  River  Project. 

Following  the  enactment  of  NEPA. 
TVA  issued  a  draft  EIS  on  the  Duck 
River  Project  in  June  1971.  A  public 
hearing  was  held  in  August  1971  and  a 
final  EIS  (TVA-OHES-EIS-72-5)  was 
issued  in  April  1972.  The  final  EIS  was 


supplemented  in  June  1974  to  correct 
identified  deficiencies. 

Construction  of  the  3,230-acre 
Normandy  Dam  and  Reservoir  was 
completed  in  1976  and  is  currently  in 
operation.  Construction  of  the  12,600- 
acre  Columbia  Dam  and  Reservoir  began 
in  1973.  Construction  was  slowed  in  the 
mid-to-late  70s  and  eventually  halted  in 
1983  because  consultation  with  the  U.S. 
Fish  and  Wildlife  Service  indicated  that 
the  reservoir  could  jeopardize  the 
continued  existence  of  two  endangered 
species.  These  two  species,  the  birdwing 
pearly  mussel  and  the  Cumberland 
monkeyface  pearly  mussel,  had  been 
listed  as  endangered  in  1975  under 
provisions  of  the  1973  Endangered 
Species  Act  (ESA).  Subsequent 
fieldwork  and  ESA  listings  indicated 
that  two  additional  endangered  Mussel 
species  (tan  riffleshell  and  pale  lilliput 
pearly  mussel)  and  an  enda:      -ed  plant 
(leafy  prairie  clover)  also  occurred  in 
the  Columbia  Dam  area.  Other  species 
known  to  occur  in  the  area  were 
proposed  for  endangered  status  or  were 
identified  as  candidates  for  possible 
ESA  listing.  The  presence  of  those 
endangered  species  in  the  project  area  is 
the  basis  for  TVA  not  being  able  to 
complete  Columbia  Project  as  originally 
planned. 

During  the  dry  times  of  the  year, 
water  supplies  and  water  quality  are 
stressed  in  the  Duck  River  watershed 
area  of  middle  Tennessee.  During 
periods  of  drought,  instream  water 
quality  is  primarily  sustained  by 
minimum  flows  from  Normandy  Dam. 
Projected  growth  for  the  region  indicates 
a  worsening  of  the  situation.  TVA  and 
TDRDA  will  evaluate  alternatives  to 
meet  the  wafer  supply  needs  of  the  area. 
Analysis  of  water  supply  needs  will 
include  domestic,  industrial,  and 
agricultural  uses;  water  quality;  flood 
protection;  and  recreation  uses.  For 
planning  purposes,  projected  benefits 
and  costs  will  be  evaluated  for  a  30  to 
50  year  period,  depending  on  the 
alternative  under  consideration. 
Conservation  effects  on  water  use  will 
also  be  considered. 

In  addition  to  assisting  TDRDA  In  the 
analysis  of  water  supply  needs  and 
ahernative  water  supplies,  TVA  may  be 
involved  in  several  other  ways 
depending  on  the  outcome  of  the 
analysis.  This  could  include  making 
available  some  of  the  property  acquired 
for  the  Columbia  Reservoir  for  a  smaller 
reservoir,  approving  any  new  dam 
structure  under  Section  26a  of  the  TVA 
Act,  and/ or  providing  design  assistance. 
TDRDA  would  be  responsible  for 
financing  any  water  supply  project  that 
may  be  pursued  as  a  result  of  the 
analysis. 


The  first  step  in  the  preparation  of  the 
EIS  will  be  the  determination  of  the 
scope  of  the  EIS.  It  is  anticipated  that 
the  scope  will  include  possible 
construction  of  a  surface  impoundment 
on  Fountain  Creek  (TVA  already  owns 
most  of  the  land)  and  other  potential 
water  supply  sources  including  in- 
stream flows,  pumped  storage,  and 
pipeline  sources.  Different  design 
concepts  will  also  be  addressed. 
Potentially  important  issues  for 
discussion  in  die  EIS  include:; 

1.  Effects  on  stream  discharge,  water 
quality,  and  availability; 

2.  Impacts  on  terrestrial  and  aquatic 
ecology,  including  threatened  and 
endangered  species; 

3.  Impacts  on  floodplains,  wetlands, 
recreation,  and  existing  land  uses;  and 

4.  Socioeconomic,  historic, 
archaeological,  and  cultural  effects 
associated  with  completion  of  the 
project  and  alternatives  to  it. 

This  list  is  not  intended  to  be  all 
inclusive,  nor  is  it  intended  to  be  a 
predetermination  of  impacts.  As  scoping 
and  preparation  of  the  EIS  proceeds, 
other  issues  may  be  revealed  which  will 
necessitate  further  analyses. 

TVA  and  TDRDA  invite  comments  on 
the  above  issues.  The  agencies  also 
request  comments  on  environmental 
issues  which  should  not  be  viewed  as 
important  and  which  should  not  be 
discussed  in  detail  in  the  EIS. 

A  public  meeting  will  be  held  on  May 
2.  1995.  at  7  p.m.  CDT  at  Culleoka 
School,  Culleoka,  Tennessee,  in  Maury 
County  to  receive  oral  comments  about 
the  scope  of  this  EIS.  Details  about  this 
meeting  will  be  armounced  in  area 
newspapers.  Comments  received  at  this 
meeting  will  be  accorded  the  same 
weight  as  written  comments. 

The  United  States  Army  Corps  of 
Engineers  (Nashville  District)  will 
participate  in  this  EIS  process  as  a 
cooperating  agency.  The  U.S.  Fish  and 
Wildlife  Service  may  also  become  a 
cooperating  agency. 

After  the  scoping  process  and  the 
initial  environmental  analysis  are 
completed.  TVA  and  TDRDA  will 
prepare  a  draft  EIS.  A  Notice  of 
Availability  of  the  draft  EIS,  soliciting 
public  comments,  will  be  published  in 
the  Federal  Register  and  area 
newspapers.  Those  persons  who  choose 
not  to  comment  on  the  scope  of  the 
document  at  this  time  but  wish  to 
receive  a  copy  of  the  draft  for  their 
review  and  comment  should  send  their 
names  and  addresses  to  Dale  V. 
Wilhelm  at  the  address  listed  above. 
TVA  anticipates  releasing  a  final  EIS  on 
this  project  in  about  24  months. 


Dated:  March  3,  1995. 
Kathryn ).  Jackson, 

Senior  Vice  President,  Resource  Group. 
Tennessee  Valley  Authority. 
IFR  Doc  95-5770  Filed  3-8-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
NHTSA  will  describe  and  discuss 
specific  research  and  development 
projects. 

DATES  AND  TIMES:  As  previously 
announced,  the  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  March  28, 
beginning  at  1:30  p.m.  and  ending  at 
approximately  5  p.m. 
ADDRESSES:  The  meeting  will  be  h.-l.l  at 
the  Ramada  Inn,  near  Detroit  Metro. 
8270  Wickham  Rd..  Romulus,  MI  48174. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the  ninth 
of  a  series  of  quarterly  public  meetings 
to  provide  detailed  information  about  its 
research  and  development  programs. 
This  meeting  will  be  held  on  March  28. 
1995.  The  meeting  was  announced  on 
February  17,  1995  (60  FR  9424).  For 
additional  information  about  the 
meeting  consult  that  announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5  p.m..  NHTSA 's  Office  of  Research 
and  Development  will  discuss  the 
following  topics: 

*  Improved  frontal  crash  protection, 

*  Head  and  neck  injury  research. 

*  Critical  Outcome  Data  Evaluation 
System  (CODES)— Unkage  of  datab.ises 
on  police  accident  reporting  and 
medical  outcomes. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  Februar\'  28, 1995,  in 
response  to  the  announcement 
published  February  17,  1995. 

As  announced  on  February  17,  T995, 
in  the  time  remaining  at  the  conclusion 
of  the  presentations,  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  prograii'.. 
where  those  questions  have  been 
submitted  in  writing  by  4:15  p.m.  i'.: 
March  21.  1995,  to  George  L.  Parkn 
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Associate  Administrator  for  Research 
cind  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Washington.  DC  20590,  FAX  number: 
202/366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs.  Office  of  Research 
and  Development,  400  Seventh  Street, 
S\V,  Washington.  DC  20590.  Telephone: 
202-366-4730.  Fax  number  202-366- 
3930. 

Issued:  March  3.  1995 
(George  L.  Parker. 

Associate  Administraloi  fortteaearrh  and 
Dtfvplopment. 

IfR  Doc.  95-5769  Filed  ,1-«-95:  8:45  ami 
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Office  of  Commerciai  Space 
Transportation 

Environmental  Impact  Stataraent; 
Sierra  and  Dona  Ana  Counties.  NM; 
Correction 

agency:  OfTice  of  Commercial  Space 
Transportation  (OCTS),  U.S.  DOT. 
ACTION:  Correction. 

summary:  On  February  23. 1995  the 
Office  of  Commercial  Space 
Transportation  (OCST),  DOT;  published 
a  Notice  of  Intent  at  60  FR  (10139).  The 
Notice  gave  the  wrong  date  and  location 
for  the  second  scoping  meeting.  The , 
date  was  given  as  March  23, 1995  and 
should  have  been  March  21, 1995.  The 
location  was  given  as  the  Convention 
Center,  300  Daniel  Street.  The  correct 
location  should  have  been  listed  as 
Council  Room.  City  CouncilChambers. 
400  West  4th.  This  notice  makes 
correction  to  the  Notice  of  Intent.  In  FR 
DOC  95-4392,  3rd  Column,  para  1 , 
make  the  following  correction; 

(2)  March  21, 1995.  7:00-9:00 

pm.  Council  Room.  City  Council 
Chambers,  400  West  4th,  Truth  or 
C".onsequences.  New  Moxicn.'" 

Dated:  March  3,  1995. 
Sharon  D.W.  Bwldie. 

Cffice  of  Commercial  Spare  Tmnsportation 
IFR  Doc.  95-5768  Filed  .V8-95;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Support  to  Develop  and  Facilitate 
Access  to  Exchange  Opportunities  tor 
Post-Secondary  Intamational  Students 

ACTION:  Notice:  request  for  proposals. 


SUMMARY:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  or  consortia  meeting 
the  provisions  described  in  IRS 
regulation  501(cK3)  may  apply  to 
provide  an  administrative  mechanism  tu 
develop  and  facilitate  exchanges 
between  post-secondary  school  students 
enrolled  at  institutions  in  the  United 
States  and  in  other  countries  of  the 
world.  Preference  will  be  given  to  the 
organization  which  maximizes  the 
number  of  participants  from  all  world 
regions  and  presents  the  most  flexible 
mechanism  for  administering  the 
exchanges.  The  appHcants  must  clearly 
demonstrate  how  the  proposed  project 
differs  from  traditional  "junior  year 
abroad"  programs  and  how  it  will  create 
accessibility  to  international  exchange 
for  students  who  otherwise  would  not 
able  to  have  an  overseas  study 
experience.  USIA  anticipates  awarding 
up  to  $350,000  to  one  organization  to 
administer  this  program 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Full^ght-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries*  *  *:  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations.  •  •  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  project  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  The  USIA  projects  and 
programs  are  subject  to  the  availability 
of  funds. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASA-95-13. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Infonnation  Agency  by  5  p.m. 
Washington.  DC  time  on  Friday.  April 
21,  1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  April  21  but  received  at 
a  later  date.  It  is  the  rcsponsilnhty  of 


each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadUne. 
FOR  FURTHER  INFORMATION  CONTACT: 
Advising  and  Student  Services,  E/ASA. 
Room  349.  U.S.  Information  Agency, 
301  4th  Street,  SW..  Washington,  DC 
20547,  Tel:  (202)  619-5434,  Fax:  (202) 
401-1433,  E-mail:  ahattemr@usia.gov. 
to  request  a  Solicitation  Package,  which 
includes  all  application  forms  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
pnsparation  of  the  proposal  budget. 
Please  specify  the  USIA  Pntgram 
Officer,  Alexandria  Hattemer.  on  all 
inquiries  and  correspondences. 
Intert!Sted  applicants  should  read  the 
complete  Federal  Register 
announc:enient  before  addressing 
inquiries  to  E/ASA  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  E/ASA  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  the  Bureau  proposal  review 
process  has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  Ref.:  E/ASA-95-13.  Office  of 
Grants  Management.  E/XE.  Room  336, 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  AppUcants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

An  ideal  proposal  should  describe  an 
administrative  mechanism  c:apable  of 
developing  and  facilitating  exchanges 
between  post-secondary  students 
enrolled  at  institutions  in  the  United 
States  and  their  counterparts  in  Europe, 
Latin  America,  the  Middle  East,  South 
Asia,  Africa  and  East  Asia  (including 
Oceania).  Numbers  of  incoming  and 
outgoing  students  should  l<e 
approximately  equal.  A  minimum  of 
forty  percent  of  the  exchanges  must  take 
place  outside  of  Western  Europe  within 
a  broad  range  of  non-traditional  study 
abroad  countries,  although  preference 
will  be  given  to  applicants  who  can 
demonstrate  a  highor  number  of  non- 
European  exchanges.  All  world  regions 
must  be  represented  in  this  program;  the 
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applicant  should  especially  target 
exchanges  with  Africa,  the  Near  East, 
South  and  East  Asia. 

Exchange  students  should  be  drawn 
from  the  broadest  possible  range  of 
universities  and  colleges.  These 
institutions  should  be  diverse — 
representing  both  public  and  private 
institutions,  offering  the  greate.st 
possible  choice  of  location,  academic 
discipline,  size,  and  cost;  and  allowing 
the  use  of  financial  aid  for  study  abroad 
when  at  all  possible.  Recruitment  of 
student  populations  not  usually 
involved  in  international  exchanges 
should  be  stressed.  A  funding  level  of 
up  to  S.l'O.OOO  is  available  for  this 
program. 

Guidelines 

The  proposal  should  describe  how 
colleges  and  universities  in  the  U.S.  and 
abroad  will  be  recruited  to  participate, 
the  standards  established  for 
participation,  and  the  means  to  evaluate 
compliance  with  those  standards.  The 
proposal  should  describe  the  criteria  for 
student  participation,  the  obligations  of 
the  student  (including  financial),  and 
the  services  which  the  applicarrt  will 
provide  to  the  student  and  why  this 
assistance  is  not  available  from  other 
sourc;es.  The  propo.sal  should  describe 
methods  of  evaluating  the  effectiveness 
of  the  exchange  mechanism  (See  Review 
Criteria  for  further  information). 
Programs  must  comply  with  J-1  visa 
regulations. 

Proposed  Budget 

The  applicant  is  required  to  submit  a 
comprehensive  administrative  line  item 
budget,  based  on  the  specific  guidance 
in  the  Solicitation  Package.  There  must 
bo  a  summary  budget  as  well  as  a  break- 
down of  the  administrative  budget. 
USIA's  grant  assistance,  up  to  $350,000 
in  total,  is  expected  to  constitute  only  a 
portion  of  the  total  project  funding.  Cost 
sharing  is  required  and  the  proposal 
should  list  other  anticipated  sources  of 
support.  Grant  applications  should 
demonstrate  financial  and  in-kind 
support. 

Grnats  awarded  to  eligible 
organizations  with  fewer  than  four  ye.»rs 
of  experience  in  conducting 
international  exchange  programs  will  bo 
limited  to  SbO.OOO. 

Allowable  costs  for  the  progranj 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel, 
although  the  Agency  reserves  the  right 
not  to  fund  travel  to  Western  Europe; 

(2)  Other  direct  costs,  inclusive  of  rent, 
utiUties,  etc.; 

13)  Indirect  exponsj's,  auditing  cost.s. 


Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Area  Offices  and  the  USIS 
posts  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USI.^  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officpr. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity,  specifically  the 
ability  to  increase  exchanges  with  non- 
traditional  regions.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Proposal  should  clearlv 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages  with  the 
maximum  number  of  exchanges  and 
number  of  countries. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  of  promoting  the 
awareness  and  understanding  of 
diversify  and  should  target  diverse 
locations  for  exchanges  as  well  as 
creating  access  to  international 
exchange  for  students  from  all 
backgrounds  and  ethnic  groups. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 


7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compUance  with  all  reporting 
requirements  of  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  the  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questiormaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  projects  objectives.  USIA 
requires  an  evaluation  survey  return  rate 
of  at  least  70  percent.  Award-receiving 
organizations/institutions  will  be 
expected  to  submit  biannual  reports. 

1 0.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  .is 
possible.  All  other  items  should  l)e 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desks  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  the  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  1.  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
••valuation  requirements. 
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Dated:  February  28, 1995. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

|FR  Doc.  95-5506  Filed  3-8-95:  8:45  am] 
BILLING  CODE  B230-01-M 
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Sunshine  Act  Meetings 


MERIT  SYSTEMS  PROTECTION  B0A80 

TIME  AND  DATE:  10:00  a.m.,  Friday, 
March  17, 1995. 


Federal  Register 
Vol.  60,  No.  46 

Thursday,  March  9,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  nieetings  put)»shed  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t)(eK3). 


PLACE;  Francis  Perkins  Hearing  Room, 
Ninth  Floor,  1120  Vermont  Avenue, 
N.VV.,  Washington,  D.C.,  20419. 


to  the 


iN.vv.,  vvasnington,  D.C.,  20419. 

STATUS:  The  meeting  will  be  open 
public. 

MATTERS  TO  BE  CONSSEREO: 

Establishment  of  task  force  to 
recommend  changes  in  the  structure  of 
the  Board  that  wiU  allow  the  Board  to 
meet  budgetary  requirements  of 


National  Performance  Review  11  through 
fiscal  year  2000. 

COWACr  PERSON  FOR  AIX)mOI»AL 
IWFOHMATION:  Robert  E.  Taylor,  Clerk  of 

the  Board,  (202)  653-7200. 

Dated:  March  7, 1995. 
Robert  E.  Taykr, 

Clerk  of  the  Board. 

(FR  Doc.  95-5980  Filed  3-7-95;  3:17  pml 

BILLING  CODE  740O-O1-M 
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Corrections 
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Vol.  60.  No.  46 
Thursday,  March  9,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  28072;  Notice  No;  95-2] 

RIN2120-AF29 

Advanced  Simulation  Plan  Revisions 

Correction 

In  proposed  rule  document  95-3132 
beginning  on  page  8490  in  the  issue  of 
Tuesday,  February  14, 1995,  make  the 
following  correction: 

On  page  8492,  in  the  third  column, 
under  Costs,  in  the  first  line,  "improve" 
should  read  "impose". 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  543,  552,  and  571 

[No.  94-158] 

RIN  1550-AA76 

"De  Novo"  Applications  for  a  Federal 
Savings  Association  Charter 

Correction 

Proposed  rule  document  95-5315  was 
inadvertently  published  in  the  Rules 
and  Regulations  section  of  the  issue  of 
Monday,  March  6, 1995  beginning  on 
page  12103.  It  should  have  appeared  in 
the  Proposed  Rules  section. 

Billing  code  isos-oi-o 


--J 


Thursday 
g  March  9,  1995 


Part  II 


Department  of 
Transportation 


r  ^i 


Federal  Aviation  Administration 
14  CFR  Part  135 

Improved  Flammability  Standards  for 
Materials  Used  in  the  Interiors  of 
Airplane  Cabins;  Final  Rule 


^%-: 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  135 

[Docket  No.  26192,  Amendment  No.  135- 
56] 

RIN2120-AD28 

Improved  Flammability  Standards  for 
Materials  Used  in  the  Interiors  of 
Airplane  Cabins 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments.     ^ 

SUIMMARY:  This  amendment  removes  an 
unintended  requirement  in  recently- 
issued  amendment  135-55  to  part  135  of 
the  Federal  Aviation  Regulations  (FAR) 
which  clarified  standards  adopted  in 
1986  concerning  the  flammability  of 
components  used  in  the  cabins  of 
certain  transport  category  airplanes. 
This  action  is  necessary  to  ensure  that 
commuter  category  airplanes  operated 
under  part  135  are  not  grounded  for 
failing  to  comply  with  certain 
unintended  requirements  that  become 
effective  on  March  6.  1995. 

DATES:  Effective  March  6,  1995. 

Comments  must  be  received  on  or 
before  April  10. 1995. 

ADDRESSES:  Comments  may  be  mailed 
in  triplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Chief  Coimsel.  Attention:  Rules  Docket 
(AGC-200).  Docket  No.  26192.  800 
Independence  Avenue  SVV., 
Washington.  DC  20591.  or  delivered  in 
triplicate  to:  Room  915G.  SOO 
Independence  Avenue  SW.. 
Washington,  DC.  Comments  delivered 
must  be  maikcd  Docket  No.  26192. 
Comments  may  be  inspected  in  Room 
91 5G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.,  and  5:00 
p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Transport  Airplane 
Directorate  (ANM-100),  FAA.  1601  Lind 
Avenue  SW.  Renton.  WA  98055-4056. 
Comments  in  the  information  docket 
may  be  inspected  weekdays,  except 
Federal  holidays,  between  7:30  a.m., 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gar>-  L.  Killion.  Manager.  Regulations 
Branch.  ANM-114.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service.  FAA,  1601  Lind  Avenue 
Southwest,  Renton,  Washington  98055- 
4056;  telephone  (206)  227-2194. 


SUPPLEMENTARY  MFORMATtON: 
GoBunentfi  bivitadl 

This  action  removes  an  unintended 
requirement  in  recently-issued 
Amendment  135-55  (60  FR  6616, 
February  2, 1995).  By  doing  so.  this  rule 
ensures  that  commenter  category 
airplanes  operated  under  part  135  are 
not  grounded  for  failing  to  comply  with 
the  unintended  requirements  that 
become  effective  on  March  6, 1995. 
Although  this  action  is  in  the  form  of  a 
final  rule  that  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  tiiis 
action.  Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commenters  should  identify  the 
regulatory  docket  number  and  submit 
comments  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  and 
this  final  rule  may  be  amended  in  hght 
of  comments  received.  All  comments 
will  be  available  in  the  Rules  Docket, 
before  and  after  the  closing  date  for 
comments  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  Docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  must  submit 
with  those  comments  a  self-addresaed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  26192."  "Hie 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

The  FAA  has  become  aware  that 
recently  promulgated  Amendment  135- 
55  (60  FR  6616.  February  2. 1995) 
contains  a  new  requirement  that  was  not 
intended.  Specifically,  new  §  135.170(b) 
states  that  no  person  may  operate  a  large 
airplane  unless  it  meets  the 
flammability  requirements  contained 
§  135.170(b)  (1)  and  (2).  Section 
135.170(b)(2)  states  that  seat  cushions, 
except  for  flight  crevraiiember  seat 
cushions,  must  comply  with  the  fire- 
blocking  standards  of  §  25.853(c)  that 
became  effective  on  November  26, 1984. 

Large  airplanes  are  identified  in  part 
1  of  the  Federal  Aviation  Regulations 
(FAR)  as  those  of  "more  than  12,500 
pounds  maximum  certificated  takeoff 
weight."  Commuter  category  airplanes 
type  certificated  under  part  23  of  the 
FAR  may  have  a  maximum  certificated 
takeoff  weight  as  great  as  19,000 
pounds,  and  each  model  type 
certificated  in  the  commuter  category  to 


date  does  in  fact  have  a  maximum 
certificated  takeoff  weight  greater  than 
12,500  pounds.  Under  the  definition  in 
part  1,  diese  commuter  category 
airplanes  are  "large"  airplanes.  Under 
the  Amendment  135-55  wording  of 
§  135.170(b),  operators  of  these 
commuter  category  airplanes  would 
have  to  comply  with  the  seat  cushion 
fire-blocking  standards.  Prior  to 
Amendment  135-55,  these  operators 
were  not  required  to  comply  with  the 
fire-blocking  standards.  Although  the 
seats  of  these  commuter  category 
airplanes  were  not  previously  required 
to  meet  the  seat  cushion  fire-blocking 
standards  of  part  135,  they  have  been 
required  to  meet  the  applicable 
flammability  standards  of  part  23  of  the 
FAR. 

The  desired  fire-blocking 
requirements  in  part  135  were 
previously  contained  in  §  135.169(a), 
which  referenced  §  121.312,  which  in 
turn  referenced  §  25.853(c)  and 
appendix  F  to  part  25  for  the  specific 
requirements.  Section  135.169(a). 
however,  specifically  excluded 
commuter  category  airplanes  from 
having  to  comply  with  the  requirements 
of  §121.312.  This  exclusion  was 
inadvertently  dropped  from  Notice  of 
Proposed  Rulemaking  (NPRM)  90-12. 
which  ultimately  resulted  in 
Amendment  135-55.  The  lack  of  intent 
on  the  part  of  the  FAA  to  require  part 
135  operators  of  commuter  category 
airplanes  to  meet  these  additional  seat 
cushion  flammability  standards  can  be 
seen  in  the  preamble  to  the  NPRM.  In 
that  regard,  the  title  of  Amendment 
135-55  refers  specifically  to  transport 
category  airplane  cabins  and  does  not 
refer  to  those  of  commuter  category' 
airplanes.  Under  NPRM's  Regulatory 
Evaluation,  the  FAA  stated  "the 
proposed  amendment  to  part  135  is 
merely  a  non-substantive  editorial 
change  which  would  cause  no 
additional  burden  to  any  person." 
Requiring  operators  to  provide  fire- 
blocked  seat  cushions  v/ould  have  been 
more  than  a  non-substantive  editorial 
change. 

In  response  to  the  NPRM,  several 
commenters  submitted  comments 
related  to  the  omission  of  the  exception 
for  commuter  category  airplanes.  One 
commenter  expressed  concern  that  the 
proposed  §  135.170(b)  would  apply  to 
all  large  airplanes  and  would  appear  to 
add  substantial  requirements  to 
airplanes  certificated  under  Special 
Federal  Aviation  Regulation  (SFAR)  41. 
The  FAA  responded  that  an  airplane 
type  certificated  under  SFAR  41  would 
notte  required  by  new  §  135.170(b)  to 
comply  because  it  is  defined  within  the 
SFAR  as  3  "small  airplane  for  purposes 


of  parts  21,  23,  36, 121, 135  and  139." 
Nonetheless,  for  clarity  purposes,  the 
adopted  language  refers  to  SFAR  41 
aircraft  in  the  exclusion. 

Another  commenter  proposed  that  the 
lead-in  sentence  for  §  135.170(b)  start 
with  the  phrase  "Except  for  commuter 
category  airplanes."  The  commenter's 
proposed  addition  was  considered 
unnecessary  due  to  the  erroneous  belief 
that  commuter  category  airplanes,  like 
those  type  certificated  under  SFAR  41 , 
were  not  "large"  airplanes.  Because  the 
FAA  did  not  change  the  proposed  rule 
language  in  the  final  rule  to  clarify  this 
result,  the  rule  language  must  now  be 
amended. 

This  further  amendment  to  the  final 
rule  is  being  handled  in  the  most 
expeditious  manner  available,  and  is 
being  made  effective  immediately,  since 
the  final  rule  is  effective  March  6, 1995. 
In  the  absence  of  this  further 
amendment,  SFAR  41  and  commuter 
category  airplanes  without  fire-blocked 
seat  cushions  and  operated  under  part 
135  would  not  be  considered  to  be  in 
compliance  with  the  regulation. 
Explicitly  excluding  commuter  category 
from  having  to  comply  with  the 
requirements  of  §  135.170(b)(1)  is  not 
necessary  because  that  section  impacts 
only  airplanes  with  a  passenger  seating 
capacity  of  20  or  more  which  does  not 
apply  to  the  commuter  category. 
Nonetheless,  because  of  frequent 
confusion  among  operators  on  that 
point,  the  FAA  has  decided  to  insert  the 
commuter  airplane  category  exclusion 


in  §  135.170(b)  rather  than  in 

§  135.170(b)(2)  to  make  the  appHcability 

of  these  requirements  clear. 

Because  this  action  imposes  no 
additional  burden  on  any  person  and 
since  it  relieves  industry  of  the 
unintended  burden  that  would  be 
imposed  if  the  new  woidiiig  of 
§  135.170(b)  was  unchanged,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Accordingly,  good  cause  exists  to  make 
this  action  effective  immediately,  but 
public  comments  are  invited. 

It  should  be  noted  that  this  action 
does  not  preclude  the  FAA  from 
proposing  that  commuter  category 
airplanes  should  comply  with  the  seat 
cushion  flammability  standards  of 
§  135.170(b)(2)  in  future  rulemaking  if 
such  compliance  is  deemed  necessary  in 
the  interest  of  safety.  The  FAA 
anticipates  issuing  by  the  end  of  this 
month  a  proposal  that  would  contain 
such  a  requirement  applicable  to  current 
part  135  operators. 

The  FAA  has  determined  that  this 
regulation  must  be  issued  immediately 
to  preclude  grounding  a  large  portion  of 
the  U.S.  commuter  air  carrier  fleet  and 
placing  an  unintended  economic  burden 
on  operators  of  commuter  category 
airplanes.  The  FAA  has  also  determined 
that  this  action  is  not  a  "significant 
regulatorj-  action"  under  Executive 
Order  12866. 


List  of  Subjects  in  14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety.  Reporting  and  recordkeeping 
requirements. 

Adoption  of  the  Amendment 

Accordingly,  14  CFR  part  135  of  the 
Federal  Aviation  Regulations  (FAR)  is 
amended  as  follows: 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355(a). 
1421-1431  and  1502:  49  U.S.C.  106(g);  49   • 
CFR  1.47(a). 

2.  By  amending  §  135.170  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§135.170    Materials  for  compartment 
interiors. 

•  •         *         •         » 

(b)  Except  for  commuter  category 
airplanes  and  airplanes  certificated 
under  Special  Federal  Aviation 
Regulation  No.  41.  no  person  may 
operate  a  large  airplane  unless  it  meets 
the  following  additional  airworthiness 
requirements: 

*  *         »         •         • 

Issued  in  Washington.  DC.  on  March  6. 
1995. 

David  R.  Hinson. 

Administrator 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  341 

pocket  No.  94N-0247] 
RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchoditator, 
and  Antiasthmatic  Drug  Products  for 
Over-The-Counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodilator  Drug  Products 

agency:  Food  and  Drug  Administration, 
HHS. 
"  ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  bronchodilator  drug 
products  to  remove  pressurized 
metered-dose  aerosol  container  dosage 
forms  for  the  ingredients  epinephrine, 
epinephrine  bitartrate,  and 
racepinephrine  hydrochloride.  This 
action  is  being  taken  because  the  OTC 
marketing  of  such  drug  products  will 
require  an  approved  application 
containing  certain  information  not 
required  by  the  monograph.  The  agency 
is  also  proposing  to  amend  the 
regulation  that  hsts  nonmonograph 
active  ingredients  to  add  any 
ingredient(s)  in  a  pressurized  metered- 
dose  aerosol  container  for  OTC 
bronchodilator  drug  products.  This 
proposal  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

DATES:  Written  comments  or  objections 
by  May  23, 1995;  written  comments  on 
the  agency's  economic  impact 
determination  by  May  23,  1995.  FDA  is 
proposing  that  any  final  rule  that  may 
issue  based  on  this  proposal  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  WTitten  comments 
or  objections  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5000. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  2, 
1986  (51  FR  35326),  FDA  issued  a  final 
monograph  establishing  conditions 


under  which  OTC  bronchodilator  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
SecUon  341.76(d)(2){i)  (21  CFR 
341.76{d)(2)(i))  provides  for  products 
containing  epinephrine,  epinephrine 
bitartrate,  and  racepinephrine 
hydrochloride  for  use  in  a  pressurized 
metered-dose  aerosol  container 
(hereinafter  referred  to  as  an  inhaler  or 
MDI). 

In  the  final  monograph  (51  FR  35326 
at  35333,  comment  10),  the  agency 
responded  to  a  comment  that  agreed 
that  bronchodilators  in  a  MDI  dosage 
form  should  be  available  OTC,  but 
objected  to  allowing  them  to  enter  the 
marketplace  without  preclearance  by 
FDA  through  approval  of  applications 
(new  drug  (NDA)  or  abbreviated  new 
drug  (ANDA)).  The  comment  contended 
that  the  complexities  of  pressurized 
MDI  aerosol  dosage  forms  for  inhalation 
are  such  that  agency  preclearance  is 
necessary  to  assure  the  safety  and 
effectiveness  of  these  drug  products. 
The  comment  stated  that  the  proposed 
rulemaking  was  deficient  because  it  did 
not  discuss  the  complexities  of  the 
design,  control,  manufacture,  and 
market  use  of  MDI  drug  delivery 
systems  and  the  monograph  did  not  set 
forth  manufacturing  standards  for  MDI 
delivery  systems.  The  comment 
suggested  that  a  full  application  would 
not  be  required,  but  that  preclearance  of 
"manufacturing  controls  information 
and  bioavailability  data"  by  the  agency 
should  be  required. 

Based  on  the  data  and  other 
information  available  when  the  final 
monograph  for  OTC  bronchodilator  drug 
products  was  published,  the  agency 
disagreed  with  the  comment,  stating  its 
belief  that  the  state  of  the  technology  for 
MDI  drug  delivery  systems  was  such 
that  bronchodilator  drug  products  in 
MDI  dosage  forms  could  be  generally 
recognized  as  safe  and  effective.  The 
agency  indicated  that  it  had  reviewed 
data  available  at  that  time  from  its  Drug 
Product  Problem  Reporting  System 
computerized  data  base  for  all 
bronchodilator  drug  products  in  MDI 
dosage  forms.  The  agency  noted  that  no 
problems  related  to  metered-dose 
mechanisms  had  been  reported  for  these 
OTC  drug  products  between  1980  and 
1984.  Therefore,  the  agency  concluded 
that  the  technology  available  to  produce 
reliable  MDI  mechanisms  allowed  the 
agency  to  generally  recognize  MDI 
dosage  forms  for  OTC  bronchodilator 
drug  products  containing  epinephrine 
preparations  as  specified  in  the  final 
monograph. 

The  agency  also  pointed  out  in  the 
final  rule  (51  FR  35326  at  35334), 
however,  that  agency  regulations  in  21 


CFR  2.125(d)  state  that  the  use  of  a 
chlorofiuorocarbon  (CFC)  as  a 
propellant  in  a  self-pressurized 
container  of  a  drug  product  will  not 
result  in  the  drug  product  being 
adulterated  and/or  misbranded 
provided  the  drug  has  an  NDA. 
Therefore,  all  OTC  bronchodilator  drug 
products  in  MDI's  that  contain  a  CFC  as 
a  propellant  (which  include  all 
marketed  OTC  MDI  products  containing 
epinephrine)  were  marketed  only  under 
an  approved  application.  The  agency 
anticipated  that  MDI  products  would 
continue  to  contain  a  CFC  propellant 
and  that  marketing  would  continue 
under  approved  applications  containing 
information  on  manufacturing  controls 
for  the  MDI. 

Since  publication  of  the  final 
monograph  for  OTC  bronchodilator  drug 
products,  several  developments  have 
changed  the  agency's  views  about 
pressurized  MDI  dosage  forms.  These 
include;  (1)  Legislation  that  requires  a 
phaseout  of  ozone-depleting  substances, 
including  CFC  propellants  in  MDI  drug 
products;  (2)  the  need  for  safety  data  on 
the  alternative  propellants  that  will 
replace  CFC's  in  MDI  dosage  forms,  as 
well  as  evidence  that  the  new  MDI's 
deliver  the  drug  effectively;  (3)  recent 
publications  reporting  chemistry, 
manufacturing,  and  controls  problems 
resulting  from  changes  to  the  container 
and  closure  system  of  redesigned  MDI 
dosage  forms;  (4)  the  need  for  safety  and 
effectiveness  data  for  the  new  drug 
products  as  a  result  of  these  chemistry', 
manufacturing,  and  controls  changes; 
and  (5)  international  workshops  and 
FDA  advisory  committee  discussions 
focusing  on  regulatory  requirements  for 
modifications  to  an  approved  innovator 
MDI  and  bioequivalence  of  generic  MDI 
aerosol  products.  These  issues  have 
caused  the  agency  to  reconsider  the 
inclusion  of  MDI  dosage  forms  in  the 
final  monograph  for  OTC  bronchodilator 
drug  products.  The  agency  has 
determined  that  an  assessment  of  the 
safety  and  effectiveness  of  each  product 
must  be  made.  The  agency's  discussion 
of  these  issues  follows. 

II.  New  Issues  That  Affect  MDI  Drug 
Products 

A.  Proposed  Replacement  of  CFC 
Propellants 

The  Clean  Air  Act  Amendments  of 
1990,  Title  VI  (Pub.  L.  101-549),  signed 
into  law  on  November  15, 1990,  requires 
the  phaseout  of  ozone-depleting 
substances.  The  Environmental 
Protection  Agency  (EPA)  has 
promulgated  regulations  implementing 
the  phaseout  provisions  contained  in 
section  604  of  the  Clean  Air  Act 


Amendmentsiof  1990  (58  FR  65018. 
December  10. 1993).  Ozone-depleting 
substances  covered  by  the  Clean  Air  Act 
Amendments  of  1990  include  CFC's  and 
hydrnchlorofluorocarbons.  The 
international  community  has  agreed  to 
adjust  the  phaseout  schedule  for  CFC's 
to  reduced  levels  of  production  and 
consumption  (production  plus  imports 
minus  exports)  of  25  percent  of  baseline 
level  in  1994  and  1995,  with  a  complete 
phaseout  by  1996  (58  FR  65018  at 
65020).  Existing  supplies  of  previously 
manufactured  products  will  continue  to 
be  marketed  until  supplies  are 
exhausted.  All  pressurized  MDI 
antiasthma  drugs  (both  the  OTC 
products  containing  epinephrine, 
epinephrine  bitartrate,  and 
racepinephrine  hydrochloride  and 
numerous  antiasthma  drugs  available  bv 
prescription  only)  contain  CFC's  as  the 
propellant.  A  procedure  has  been 
established  for  obtaining  essential-use 
exemptions  of  ozone-depleting 
substances  used  in  medical  products 
from  this  production  phaseout.  Because 
.  there  are  no  currently  approved 
inhalation  products  that  can  fully 
substitute  for  drugs  in  MDI's  used  to 
treat  the  symptoms  of  asthma  and 
chronic  obstructive  pulmonary  disease 
(COPD)  (Ref.  1),  FDA  and  EPA  have 
supported  essential  use  exemptions 
(Rftfs.  2  and  3). 

'a  the  Federal  Register  of  October  18. 
1994  (59  FR  52544  at  52546),  EPA 
announced  that  the  Montreal  Protocol 
Technology  and  Economic  Assessment 
Panel  had  recommended  that  essential 
u'se  exemptions  for  1996  and  1997  be 
granted  for  CFC's  used  in  MDI's.  At  an 
October  1994  meeting,  the  Parties  to  the 
Montreal  Protocol  on  Substitutes  that 
Deplete  the  Ozone  Layer  reviewed  these 
reconmiendations  and  granted  essential 
use  exemptions  for  1996  and  1997  for 
MDI's  for  the  treatment  of  asthama  and 
rOPD  (Ref.  4). 

Beginning  in  the  late  1980's,  the 
pharmaceutical  and  other  industries 
began  searching  for  appropriate  CFC 
alternatives.  Currently  two  compounds. 
HFC-134a  and  HFC-227ea,  are  being 
investigated  as  alternative  propellants  to 
replace  CFC's  in  MDI's.  Reformulation 
of  currently  approved  MDI  drug 
products  with  these  new  propellants 
will  require  toxicological  and  chnical 
studies  to  estabhsh  the  safety  and 
efficacy  of  the  new  drug  products.  The 
agency  intends  to  require  sponsors  to 
submit  NDA's  for  these  new  drug 
products.  These  NDA's  must  be 
approved  before  the  new  products  can 
be  marketed. 
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B.  Safety  and  Effectiveness  Data  for 
Alternative  Propellants 

MDI's  offer  a  convenient  way  to 
administer  aerosolized  bronchodilator 
drugs  for  the  treatment  of  asthma  and 
COPD.  Response  to  drugs  administered 
by  inhalation  is  prompt,  often  very 
specific  with  minimal  side  effects,  and 
faster  in  onset  than  responses  to  drugs 
given  orally  (Ref.  1).  With  most  drugs, 
MDI  response  approaciies  the  rapidity  of 
intravenous  therapy.  Drugs  that 
normally  are  decomposed  in  the 
gastrointestinal  tract  can  be 
administered  safely  by  inhalation.  The 
MDI  dosage  form  makes  inhalation 
therapy  simple,  convenient,  and  more 
acceptable  than  atomizers  and 
nebulizers,  which  are  bulky  and  require 
cleaning. 

Bronchodilator  drugs  in  pressurized 
MDI  aerosols  are  widely  available.  Many 
formulations  contain  a  drug  either 
suspended  or  dissolved  in  CFC 
propellants  at  high  pressure  in  a  small 
canister.  In  addition  to  supplying  the 
necessar}'  force  to  expel  the  product,  the 
propellant  blend  also  acts  as  a  vehicle 
and  diluent.  Thus,  the  propellant  has 
much  to  do  with  determining  the 
ch  iracteristics  of  the  product  as  it  leaves 
the  container.  Desirable  vapor  pressures, 
stability,  and  reactivity  of  CFC 
propellants  are  of  prime  importance  in 
the  formulation  and  manufacture  of  MDI 
aerosols.  From  a  solubility  standpoint, 
CFC's  are  miscible  with  most  nonpolar 
solvents  over  a  wide  range  of 
temperature  and  are  capable  of 
dissolving  many  substances  (Ref.  1).  The 
CFC  propellants  used  in  MDI's  are  not 
miscible  with  water.  A  cosolvent, 
typically  ethanol.  must  be  included  in 
present  formulations  to  increase  the 
solubility  of  polar  drug  molecules. 

As  noted  aoove,  manufacturers  may 
need  to  reformulate  their  MDI  aerosols 
to  replace  the  CFC  propellants  with 
suitable  alternatives.  The  agency  is 
concerned  that  the  use  of  new 
excipients,  including  non-CFC- 
containing  propellants,  could  change 
the  distributioncharacteristics  of  the 
dru5  in  the  airwavs.  nroduce  a 


pharmacologic  interaction,  or  enhance 
toxicity  of  the  active  drug  substances. 
Reformulation  of  pressurized  MDI 
aerosols  containing  non-CPC-containing 
propellants  might  also  result  in  changes 
in  drug  deposition  patterns  within  the 
lung.  These  changes  might  alter 
pulmonary  absorption,  potentially 
resulting  in  changes  in  safety  and/or 
therapeutic  effectiveness  of  the 
bronchodilator. 

Propellants  can  a^ect  the  therapeutic 
effectiveness  of  bronchodilators.  A  1983 
study  (Ref.  2)  measured  the  effects  of 
two  diifferent  albuterol  (salbutamol)  MDI 
products  containing  the  same  amount  of 
drug  per  inhalation.  In  this  double- 
blind,  crossover  study.  46  subjects  uith 
stable  asthma  were  challenged  with 
methacholine  to  produce  a  moderate 
bronchial  obstruction.  Following  the 
methacholine  challenge,  the  subjects 
were  randomized  into  two  groups.  Each 
group  received  two  inhalations  from  one 
of  two  different  brands  of  albuterol  MDI 
aerosol  preparations.  The  peak 
expiratory  flow  (PEF)  was  measured 
three  times  in  10  minutes  after  the 
inhalation  of  the  drug  product.  The  test 
was  repeated  after  3  days  to  1  month  by 
giving  the  subjects  the  test  aerosol  that 
they  had  not  received  in  the  first  test. 
PEF  values  were  determined  in  the  same 
maimer  as  described  for  the  initial 
inhalation  test  product.  The  data 
indicated  that  one  preparation  relieved 
branchial  obstruction  more  effectively 
than  the  other  preparation.  The  author 
suggested  that,  because  both  MDI 
aerosols  contained  the  same  drug,  the 
significant  difference  of  the  relaxing 
effect  on  the  bronchial  obstruction  with 
these  aerosols  in  the  same  subject  may 
be  due  to  the  properties  of  the  vehicle 
(propellant). 

Currently.  MDI  aerosols  are  self- 
pressurized  with  CFC  propellants  that 
provide  a  fixed  volume  of  propellant 
and  drug  each  time  the  canister  valve  is 
pressed.  A  fixed  amount  of  dj  ug  is 
aerosolized  by  the  pressure  ol  the 
propellant  into  small  droplets  that 
evaporate  to  produce  smaller  respirable 
particles.  These  droplets  should  be 
between  2  to  5  microns  (jun)  for 
maximum  deUvery  of  drug  to  the 
respirator}'  tract  and  to  minimize 
deposition  in  the  orophar>'nx  (Ref.  3). 

Propellant  vapor  pressure,  which 
affects  both  the  droplet  size  and  the 
velocity  at  which  the  particle  leaves  the 
MDI  device,  is  important  in  determining 
drug  deposition  in  the  lung  (Ref.  4). 
Newman  et  al.  (Ref.  5)  measured  the 
effects  of  changes  in  metered  voliune 
and  propellant  vapor  pressure  on 
deposition  in  the  lungs  of  a  pressurized 
MDI  aerosol  in  10  subjects  with 
obstnictive  airvvftv  disease.  Radiolabeled 
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particles  of  Teflon  (3.2  pm  mass  median 
aerodynamic  diameter)  were 
incorporated  into  canisters  formulated 
with  two  different  metered  volume  sizes 
(25  and  50  microliters)  and  with  two 
different  propellant  vapor  pressures. 
The  study  indicated  that  the  majority  of 
the  dose  from  a  pressurized  MDI  aerosol 
is  deposited  in  the  oropharynx  and  that 
only  a  small  amount  reaches  the  lungs. 
Increasing  the  metered  volume  had  no 
effect  on  the  quantity  of  aerosol 
deposited  in  the  lungs,  but  produced  a 
significantly  more  central  pattern  of 
deposition  within  the  bronchial  tree.  An 
increase  in  vapor  pressure,  however, 
resulted  in  a  significant  increase  in 
whole  lung  deposition  and  a  significant 
reduction  in  extrathoracic  deposition. 
The  authors  concluded  that  changes  in 
formulation  alter  the  deposition  pattern 
of  MDI  aerosols  and,  consequently, 
might  bring  about  changes  in  clinical 
effectiveness. 

In  addition  to  vapor  pressure  and 
velocity  characteristics  of  the 
propellant,  the  surfactant  and  cosolvent 
in  a  solution  product  are  other 
important  formulation  considerations. 
Surfactants  lubricate  the  MDI  canister 
valve  and  prevent  aggregation  of  the 
individual  drug  particles.  Surfactants 
also  influence  dfoplet  evaporation, 
particle  size,  and  overall  hydrophobicity 
(degree  of  insolubility  in  water)  of  the 
particles  reaching  the  respiratory 
passageways  and  pulmonary  fluids  (Ref. 
1).  Variations  in  the  rate  of  evaporation 
of  propellants  and  the  cosolvent,  if 
present,  may  lead  to  a  particle  size 
distribution  containing  a  higher  or 
lower  proportion  of  fine  particles  (Ref. 
6).  which  could  have  a  significant 
impact  on  the  safety  and  effectiveness  of 
the  new  drug  product. 

A  consideraole  and  variable  amount 
of  drug  is  deposited  in  the  oral  cavity 
and  thus  is  swallowed  and  subject  to 
absorption  from  the  gastrointestinal 
tract  (Ref.  7).  The  agency  is  concerned 
with  the  possibility  that  new  non-CFC 
propellants  in  an  MDI  product  may 
interact  with  a  cosolvent  or  other 
components  (e.g.,  surfactants,  valve 
components,  or  antioxidants)  to  produce 
an  irritant  or  potentially  hazardous 
formulation,  or  a  less  effective 
formulation,  when  applied  to  the 
respiratory  system.  The  agency 
concludes  that  additional  data  will  be 
necessary  to  demonstrate  that  inhalation 
and  ingestion  of  new  formulations  will 
not  result  in  local  tissue  irritation  effects 
or  other  imdesirable  consequences,  such 
as  loss  of  effectiveness  or  local 
retention,  resulting  from  inappropriate 
drug  deposition  characteristics.  These 
additional  data  will  include  information 
on  the  absorption,  distribution,  and 


retention  characteristics  of  new 
propellant  systems  in  man  following 
inhalation.  This  information  needs  to 
include  an  assessment  of  the  likely 
systemic  burden  of  the  propellant. 
Therefore,  the  agency  considers 
premarket  approval  to  be  essential  for 
any  MDI  aerosol  drug  products  that 
combine  a  known  active  ingredient  with 
a  new  propellant  system  or  new  valve. 
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C.  Chemistry,  Manufacturing,  and 
Controls  Concerns 

The  agency  believes  that  careful 
consideration  must  be  given  to  the 
interactions  that  can  occur  between  the 
drug  substance,  the  container  and 
closure  system,  and  the  excipients  of  a 
MDI  aerosol  product.  Unlike  dosage 
forms  composed  only  of  excipients  and 
drug,  a  MDI  consists  of  the  container, 
the  valve,  the  actuator  (mouthpiece), 
and  the  formulation.  These  components 
collectively  constitute  the  drug  product 
that  dehvers  the  drug  substance  in  the 
desired  form  to  the  biological  target. 
Variability  in  the  performance  of  a  MDI 
may  result  from  the  physical 
characteristics  of  the  drug  substance, 
formulation  differences,  valve  and 


actuator  design,  and  the  adequacy  of 
control  parameters,  specifications,  and 
test  methods  for  each  component  and 
the  drug  product.  Design  modifications 
of  the  MDI  may  result  in  significant 
alterations  of  the  dose  delivered  to  the 
lung.  Changes  in  the  source  or  the 
composition  of  any  component  of  the 
MDI  drug  product  may  introduce 
unknown  contaminants  (Ref.  1). 
Impurities  (extractables)  may  occur 
when  the  propellant  comes  in  contact 
with  the  plastic  or  rubber  components 
of  the  MDI  canister. 

The  agency  is  concerned  about  the 
possible  association  of  impurities  and 
extractables  with  paradoxical 
bronchospasm  as  well  as  with  more 
general  toxicity.  In  one  study  (Ref.  2),  a 
24-year-old  asthmatic  patient  who  had 
reported  acute  wheezing  immediately 
after  using  an  aerosol  of  beclomethasone 
dipropionate  was  challenged  with 
several  aerosols.  The  subject 
experienced  immediate 
bronchoconstriction  after  two  puffs  of 
an  aerosol  containing  beclomethasone 
dipropionate  and  also  after  inhalation  of 
the  vehicle  (all  the  components  of  the 
aerosol  less  the  beclomethasone).  When 
the  patient  was  challenged  with  a 
different  brand  of  beclomethasone 
aerosol,  however,  no  bronchospasm 
occurred.  Because  the  contents  of  the 
two  beclomethasone  aerosols  were 
similar,  the  authors  concluded  that 
rubber  or  plastic  derivative(s)  present  in 
the  metering  valve  may  have  been 
responsible  for  the  bronchospasm.  The 
authors  noted  that  the  manufacturers  of 
the  beclomethasone  aerosols  had 
confirmed  that  their  internal  metering 
valves  were  different.  The  authors  also 
pointed  out  that  the  conclusion  drawn 
in  a  similar  study  (Ref.  3)  suggested  that 
the  substance(s)  responsible  for  the 
reaction  might  be  derived  either  from 
the  metering  valve  or  the  aluminum  can. 

Most  MDI  aerosol  canisters  are  made 
of  aluminum.  Aluminum  is  essentially 
inert,  but  will  react  with  certain 
solvents  and  other  chemicals  (Ref.  4). 
Although  aluminum  can  be  used 
without  an  internal  organic  coating  for 
certain  aerosol  formulations  (especially 
those  which  contain  only  active 
ingredient  and  propellant),  many  MDI 
aluminum  canisters  are  internally 
coated  with  epon-  or  epoxy-type  resin 
for  added  resistance  to  formulation 
interaction.  The  agency  is  concerned 
about  what  interactions  might  occur 
between  the  aluminum  canister  and  the 
epon-  or  epoxy-type  resin  coating  and 
new  non-CFC  propellants  that  may 
eventually  be  used  in  these  products. 

The  formulation,  actuator,  and  valve 
determine  the  performance  of  a 
pressurized  MDI  aerosol  (Ref.  4).  The 


metering  valve  must  accurately  deliver 
a  measured  amount  of  product  and 
should  be  reproducible  not  only  for 
each  dose  delivered  from  the  same 
package  but  from  package  to  package. 
An  integral  part  of  the  MDI  valve  is  the 
metering  chamber  that  is  responsible  for 
the  delivery  of  the  desired  amoimt  of 
drug.  MDI  valves  function  by  filling  the 
metering  chamber  with  product,  sealing 
off  this  chamber  from  the  remaining 
formulation  in  the  canister  when  the 
valve  stem  is  partially  depressed,  and 
then  releasing  the  contents  of  the 
chamber  through  the  valve  stem  upon 
further  depression  (actuation)  (Ref.  5). 
The  valves  should  retain  their  prime 
charge  over  fairly  long  periods  of  time 
(Ref.  4).  However,  it  is  possible  for 
material  in  the  chamber  to  return  slowly 
to  the  main  body  of  product.  The  degree 
to  which  this  can  occur  varies  with  3ie 
construction  of  the  valve  and  the  length 
of  time  between  uses  (actuations).  Fuff- 
to-puff  dosage  variability  due  to 
inadequate  valve  priming  may  lead  to 
therapeutic  failure  and  a  subsequent 
asthma  attack  requiring  emergency  room 
and  hospital  treatment. 

One  study  (Ref.  6)  compared  the 
relative  bronchodilator  effectiveness  of 
two  puffs  from  two  different  albuterol 
MDI  aerosols  containing  the  same 
concentration  of  active  ingredient.  The 
study  was  a  randomized,  single-blind, 
crossover  clinical  trial  involving  17 
adults  with  intermittent  or  mild  chronic 
asthma.  Initially,  each  subject  received 
two  puffs  of  the  generic  albuterol  MDI 
and  two  puffs  of  the  brand  name 
albuterol  MDI  drug  product  on  two 
occasions  at  least  3  days  apart.  The  test 
dose  was  the  first  two  puffs  out  of  each 
canister;  neither  inhaler  was  primed. 
Pulmonary  function  was  measured 
before  each  test  dose  and  at  frequent 
intervals  over  an  8-hour  period  after 
drug  inhalation.  Results  of  this  portion 
of  the  study  indicated  that  the 
bronchodilator  response  was  greater 
with  the  generic  MDI  than  with  the 
brand  name  MDI  product.  , 

The  study  was  repeated  with  both 
MDI  products  primed  prior  to  the  test 
dose  (i.e.,  two  puffs  were  first 
discharged  into  a  wastebasket)  in  11 
subjects  willing  to  return  for  further 
testing.  Retest  data  indicated  that  there 
was  no  significant  difference  in 
bronchodilation  between  the  two 
primed  inhalers.  The  results  suggested 
that  failure  to  prime  the  MDI  canister 
could  alter  the  therapeutic  response. 
The  authors  explained  that  variations  in 
valve  and  actuator  design  or  factory 
quality  control  procedures  could 
account  for  the  difference  in  therapeutic 
effectiveness  of  the  two  products.  They 
added  that  modifications  in  valve 


design  or  storage  position  may  account 
for  the  loss  of  valve  prime  and,  thus,  be 
responsible  for  puff-to-puff  dosage 
variability.  On  the  basis  of  this  study, 
the  authors  stated  that  MDI 
manufacturers  must  conduct  in  vitro 
studies  to  determine  the  frequency  of 
valve  priming  required  for  their 
product,  the  effect  storage  position  has 
on  valve  priming,  and  the  uniformity  of 
drug  content  of  each  of  several  puffs 
after  priming. 

Accurate  assessment  of  drug 
deposition  profiles,  both  the  quantity  of 
drug  reaching  the  respiratory  airways 
and  its  depth  of  penetration,  is  critically 
important  in  evaluating  the 
bioavailability  of  MDI  aerosol  products 
(Ref.  4).  The  aim  of  the  MDI  drug 
product  is  to  deliver  the  maximum 
amount  of  drug  to  the  respiratory  tract 
and  minimize  deposition  in  the 
oropharynx  (Ref.  7).  The  portion  of  the 
drug  product  that  is  ultimately 
deposited  at  the  desired  biological  target 
consists  of  a  mixture  of  micronized  or 
solubilized  active  drug  substance  in  a 
residue  matrix  of  oily  excipient  material 
and/or  low  volatile  propellant  and/or 
solvent  (Ref.  1).  A  particle  size  range 
less  than  5  ^m  is  generally  considered 
more  effective  than  larger  particles  in 
producing  bronchodilatation  (Ref.  8). 
MDI  formulations  currently  available 
consist  of  drugs  suspended  in  CFC 
propellants  or  drugs  dissolved  in 
propellants  containing  a  significant 
proportion  of  less  volatile  solvents. 
Particle  size  distribution  from  MDI's 
containing  drugs  dissolved  or 
suspended  in  propellant/cosolvent 
mixtures  is  governed  by  the  physical 
characteristics  of  the  valve  and  the 
actuator,  the  concentration  of 
nonvolatile  components  in  the  mixture, 
the  initial  droplet  size  (which  depends 
on  such  factors  as  actuator  design,  spray 
characteristics,  and  physicochemicad 
characteristics  of  the  solution  being 
sprayed),  and  the  volatile  propellant 
evaporation  rate  (Ref.  7).  The  agency  is 
concerned  how  new  non-CFC 
propellants  will  affect  particle  size  and 
particle  size  distribution. 

The  effectiveness  of  two  albuterol 
MDI  aerosol  products  (brands  A  and  B) 
was  compared  in  a  double-blind  study 
involving  31  asthmatics  (Ref.  9).  Each 
subject  received  sequential  treatment 
(0.2  mg  albuterol/dose)  on  two 
successive  days  (day  1,  inhalation 
sequence  A  then  B;  day  2,  inhalation 
sequence  B  then  A).  Results  of  this 
study  indicated  that  all  subjects  had  a 
significantly  greater  bronchodilation 
response  to  the  B  MDI  product  than  to 
the  A  MDI  product.  Further,  in  the 
sequence  A-B,  the  B  MDI  always 
produced  further  bronchodilation  while 


in  the  sequence  B-A  sequence,  there  was 
no  further  bronchodilation  response  to 
the  A  MDI.  The  study  indicated  that  0.2 
mg  of  B  was  as  effective  as  0.4  mg  of  A. 
The  study  showed  that  two  different 
albuterol  inhalers  containing  the  same 
active  ingredients  in  the  same  dose  can 
differ  significantly  in  therapeutic 
effectiveness.  The  author  suggested  that 
the  bioavailabihty  of  albuterol  MDI's 
may  differ  from  brand  to  brand  because 
of  differences  in  aerosol  particle  size  or 
distribution,  concentration,  and/or  the 
physicochemical  characteristics  of  the 
propellant. 

Factors  influencing  the  ultimate 
deposition  of  stable  small  inhalation 
particles  include  the  formulation  of  the 
products,  design  of  components 
(specifically  the  valves  or  actuators), 
administrative  skills  and  techniques  of 
the  product  user,  and  the  anatomical 
and  physiological  status  of  the 
respiratory  system  (Ref.  4).  Besides  the 
previously  mentioned  effects  of 
propellant  vapor  pressure  and  the 
metered  volume  of  propellants  on  drug 
deposition  in  the  lungs,  the  selection  of 
the  appropriate  surfactant  (required  in 
pressurized  suspension  MDI  aerosols) 
and  its  concentration  are  important 
considerations  in  MDI  aerosol  drug 
formulations.  As  discussed  above, 
surfactants  influence  droplet 
evaporation,  particle  size,  and  overall 
hydrophobicity  of  the  particles  reaching 
the  respiratory  passageways  and 
pulmonary  fluids  (Ref.  4). 

Particle  size  distribution  is  also 
influenced  by  the  MDI  component 
design.  Changes  in  component  design, 
including  the  actuator  and  adapter,  have 
been  shown  to  alter  the  particle  size 
distribution  and  consequently  the 
penetration  and  deposition  of  the  active 
ingredient  in  the  lung.  The  agency  is 
aware  that  a  variation  of  particle  size 
distribution  up  to  40  percent  could 
result  from  altering  the  actuation  type, 
valve  dimensions,  distance  from 
actuator,  and  other  device  component 
variables  (Ref.  4).  Because  the  valve  and 
actuator  of  an  approved  MDI  product 
may  be  proprietary  to  the  innovator 
firm,  and  therefore  unavailable  to  other 
drug  manufacturers,  use  of  a  different 
valve  or  actuator  for  products 
containing  active  ingredients  currently 
included  in  the  monograph  for  OTC 
bronchodilator  drug  products  may 
require  data  to  support  safety  and 
effectiveness. 

Given  the  complexity  of  the  MDI 
formulations  and  the  interdependence 
of  each  of  the  MDI  components,  the 
agency  believes  that  pressurized  MDI 
aerosol  drug  products  must  be  carefully 
evaluated  for  safety  and  therapeutic 
effectiveness.  Based  on  agency 
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preclaaraooe  under  existing  NDA's, 
cunentiy  marketed  OTC  MDI  drug 
products  are  not  in  question.  However, 
the  agency  wouid  hav«  great  concerns 
about  the  safety  and  effectiveness  of 
new  OTC  drug  products  entering  the 
marketplace  without  agency 
preclearance,  fa-  the  reasons  discussed 
in  this  document.  The  agency  Mrould 
have  still  greater  concerns  if  new  non- 
CFC-containing  propellants  were  to  be 
used  in  new  products  without  agency 
evaluation  of  the  reformulated  products. 

The  agency  noted  in  the  final 
monograph  for  OTCbronchodilator  drug 
products  (51  FR  35326  at  35334)  that  the 
use  of  a  CFC-containing  self-pressiirized 
container  of  a  drug  product  will  not 
result  in  the  drug  product  being 
adulterated  and/or  misbranded 
provided  the  drug  has  an  approved 
NDA.  OTC  MDI  hronchodilator  drug 
products  that  contain  a  CFC-containing 
propellant  may  therefore  be  marketed 
only  under  an  approved  NDA. 
Similarly,  based  on  the  intended 
pbaseout  of  CFC-containing  propellants 
in  MDI  aerosol  dosage  forms,  the  agency 
now  concludes  that  it  is  essential  that 
any  MDI  aerosol  reformulation 
(including  use  of  a  new  propellant]  or 
component  design  alterations  require 
premarket  approval  under  an  approved  - 
NDA  to  ensiue  the  safety  and 
effectiveness  of  the  hronchodilator  drug 
product. 
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D.  Internationa]  Workshops  and  FDA 
Advisory  Committee  Discussions 

■   Both  the  agency  and  the  international 
community  recognize  the  need  to 
significantly  reduce  the  production  and 
consiunption  of  substances  which 
deplete  the  ozone  layer.  One  class  of 
substances  ciurently  iinder  discussion 
are  CPC's,  which  are  highly  resistant  to 
biotic  and  abiotic  decomposition  and, 
therefore,  pass  undecomposed  from  the 
atmosphere  to  the  stratosphere.  Because 
of  the  deleterious  effect  of  CFCs  on  the 
ozone  layer,  international  consensus  is 
that  products  containing  CPC 
propellants.  including  MDI's,  must  be 
phased  out  or  reformulated  v/ith  a 
suitable  non-CFC-containing  propellent. 

Several  international  worksnojjs  and 
agency  advisory  committee  discussions 
have  taken  place  to  identify  the 
regulatory  requirements  necessary  to 
determine  the  safety  and  effectiveness  of 
reformulated  MDI  bronchodilator  drug 
products.  On  December  15. 1993,  the 
Commission  of  the  European 
Communities  (CEC)  issued  a  guideline 
report  (Ref.  1)  that  identifies  quality, 
safety,  and  effectiveness  considerations 
to  be  addressed  by  companies  in 
submissions  in  support  of  replacements 
for  CFC  propellants  in  an  akeady 
authorized  medicinal  product,  llie 
report  specifies  the  following  major 
clinical  requirements:  (1)  Ensure  safety 
and  effectiveness  of  the  reformidated 
product,  and  (2)  demonstrate  that  the 
change  in  formulation  due  to  a  change 
in  excipients  has  no  advise  effect  on 
the  benefit/risk  ratio  to  users  in 
comparison  with  the  existing  CFC- 
containing  product. 

The  report  stated  that  clinically 
validated  studies,  including 
pharmacodynamic,  pharmacokinetic, 
and  in  vivo  and/or  in  vitro  deposition 
studies,  can  be  used  to  determine  the 
effectiveness  of  the  reformulated  MDI 
product.  Data  on  the  absorption, 
distribution,  and  retention  of  the  new 
propellant(s)  in  adults  and  children 
under  12  years  of  age  following 
inhalation  are  needed  to  assess  the 
likely  systemic  burden  of  the 
propellant(s)  (e.g.,  heart  rate,  serum 
potassium,  and  assessment  of 
paradoxical  bronchospasm).  The  report 
cautioned  that  any  change  in  excipients 
(including  propellants)  ra%ht-result  in 
changes  in  drug  deposition  patterns 
within  the  lung  and  might  affect 
absorption  and  systemic  safety.  The 


guideline  emphasizes  that  monitoring 
the  introduction  of  new  non-CFC- 
containing  products  is  necessary  in 
order  to  identify  rare  or  unexpected 
adverse  effects. 

The  Drug  Infonnation  Association 
held  a  workshop  on  October  18  and  19, 
1993  (Ref.  2)  to  discuss  the  regulatory 
and  data  requirements  needed  to 
reassure  the  clinical  community  and 
patients  that  reformulated  MDI  aerosol 
products  are  safe  and  effective.  The 
workshop  sununarized  the  chemistry 
and  manufacturing  concerns  of  the  CEC 
and  other  regulatory  health 
organizations  regarding  the  safety  and 
effectiveness  of  reformulated  MDI 
aerosol  products.  Participants  discussed 
how  small  changes  in  MDI  aerosol 
product  formulation  or  component 
design  can  significantly  affect  the  safety 
and  effectiveness  of  a  bronchodilator 
aerosol  drug  product  Careful 
consideration  was  given  to 
bioequivalence  issues  involving  puff-to- 
puff  variabihty,  unit  spray  content, 
storage  c(Hiditions,  new  propellants, 
particle  size,  and  extractables  and 
impurities  profiles.  The  workshop's 
conclusions  agreed  with  the 
international  approach  to  premarket 
approval  of  pressurized  KQ)I 
bronchodilator  drug  products.  These 
conclusions  would  apply  to  both 
prescription  and  OTC  drug  products. 

On  September  14  and  15, 1993.  the 
agency's  Generic  Drugs  Advisory 
Committee  Mrith  representation  from  the 
Pulmonary-Allergy  Drugs  Advisory 
Committee  (hereinafter  referred  to  as  the 
Committee)  met  to  discuss  the  agency's 
current  policy  concerning  the 
documentation  of  bioequivalence  for 
suspension  and  solution  MDI  aerosol 
products  (Ref.  3).  The  Committee  stated 
that  premarket  approval  is  essential  to 
ensure  the  identity,  strength,  quality, 
and  purity  of  generic  MDI  aerosol 
products.  In  addition  to  the  in  vitro  data 
required  for  a  new  or  reformulated 
existing  MDI  aerosol  under  an  approved 
NDA,  the  Committee  recommended  in 
vivo  bioequivalence  documentation  for 
generic  suspension  MDI  aerosol 
products  for  oral  inhalation.  The 
Committee  also  recommended  the 
following  bioequivalence  testing 
guidelines  for  MDI  oral  inhalation 
solution  products:  (1)  if  excipients  are 
essentially  the  same,  in  vitro  studies 
only  would  be  acceptable  writh  the  same 
device,  and  (2)  whether  the  excipients 
are  or  are  not  essentially  the  same,  in 
vivo  and  in  vitro  studies  are  required 
with  different  devices.  Furthermore,  the 
Committee  concluded  that  products 
with  excipients  that  are  not  essentially 
the  same  may  need  additional  studies  - 
(e.g.,  for  safety)  (Ref.  3). 
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Adams  et  al.  (Ref.  4)  indicated  that, 
unUke  most  dosage  forms,  inactive 
ingredients  in  MDI  aerosol  formulations 
and  the  container  and  closure  system 
are  important  contributors  to  the  safety 
and  effectiveness  and,  thus,  to  the 
therapeutic  equivalence  of  these 
products.  The  agency  is  aware  that 
different  pharmacodynamic  effects  in 
aerosolized  drugs  have  been 
hypothesized  to  occur  due  to 
differential  deposition  of  drugs  in 
various  segments  of  the  respiratory  tract, 
resulting  in  different  absorption 
characteristics.  Such  differences 
between  test  and  reference  products 
could  arise  from  differences  in 
characteristics  of  the  suspension 
formulation  or  in  the  performance 
characteristics  of  the  delivery  devices 
(valve  and  actuator)  used  in  the 
products. 

FDA's  Division  of  Bioequivalence  (the 
Division),  in  the  Office  of  Generic 
Drags,  has  developed  interim  guidance 
that  recommends  methods  to  generic 
applicants  to  document  in  vivo 
bioequivalence  of  albuterol  MDI 
aerosols  and  recommends  a  safety 
evaluation  study  as  part  of  the 
documentation  of  in  vivo 
bioequivalence  (Ref.  5).  The  Division 
advises  that  the  methods  presented 
therein  are  not  rigid  and  are  not 
considered  by  the  Division  to  be  the  sole 
methods  of  documenting 
bioequivalence.  However,  because 
limited  experience  exists  in  the 
application  of  these  methods  to  the 
determination  of  bioequivalence  of 
different  albuterol  MDI  aerosol  drug 
products,  the  report  encouraged 
sponsors  to  assess  the  general 
applicability  and  rehability  of  the 
methods  recommended. 

In  response  to  this  interim  guidance, 
one  comment  (Ref.  6)  requested  that  the 
agency  withdraw  the  guidance  because 
it  would  permit  a  generic  version  of 
albuterol  MDI  aerosol  to  be  released  for 
marketing  without  long-term  safety 
studies.  The  comment  referred  to  data 
presented  by  another  MDI  aerosol 
manufacturer  during  the  September  14 
and  15, 1993.  Committee  meeting  (Ref. 
3).  The  comment  explained  that  clinical 
comparison  of  two  nearly  identical  MDI 
aerosol  products  produced  similar 
pharmacodynamic  responses,  but 
exhibited  significant  differences  in 
safety  profiles  (changes  in  serum 
potassium  and  glucose,  finger  tremor, 
and  heart  rate).  Because  of  safety 
concerns,  the  MDI  aerosol  manufacturer 
withdrew  its  request  for  agency 
approval  of  its  product.  The  comment 
pointed  out  that  the  manufactiu^r's  data 
pre?- anted  at  the  meeting  demonstrate 
that  even  minor  changes  in  drug 


delivery  may  affect  patient  safety.  The 
comment  added  that  different  valves 
and  new  suppHers  of  drug  substances 
and  excipients  used  in  MDI  aerosol 
products  may  lead  to  patients  being 
exposed  to  new  valve  extractives  and  to 
new  impurities.  The  comment 
emphasized  that  although  some  minor 
changes  may  be  evident  in  single-dose 
studies,  longer-term  cUnical  trials  are 
needed  to  assess  the  full  side  effect 
Uability  of  changed  products  (i.e.,  new 
excipients  or  component  design 
alterations)  for  regular  or  intermittent 
administration. 

Wong  and  Hargreave  (Ref.  7)  discuss 
the  need  for  premarket  approval  and 
subsequent  bioequivalence 
requirements  for  reformulated  and 
generic  MDI  aerosol  products.  The 
authors  state  that  there  is  a  need  to 
demonstrate  clinical  bioequivalence  and 
relative  potency  of  MDI  aerosols  before 
marketing  generic  versions,  new  types 
of  deUvery  devices,  and  new  products  of 
the  same  class  of  drug.  The  authors 
explain  that  certain  characteristics  of 
the  inhaled  aerosols  are  known  to 
influence  effectiveness,  e.g.,  particle 
size,  coalescence  of  droplets  and 
evaporation  of  propellants,  rate  of 
delivery,  concentration  of  the  drug 
during  nebufization,  plume  geometry, 
and  the  constituents  (i.e.,  drug, 
propellants,  and  surfactants).  Other 
factors,  such  as  the  valve  assembly, 
rubber  seals,  and  actuator  mouthpiece 
in  a  pressurized  MDI,  can  also  influence 
drug  availability  and,  therefore,  need 
consideration  and  regulation  to  ensure 
adequate  drug  deposition  in  the  lungs. 
The  authors  point  out  that  although 
several  in  vitro  tests  and  in  vivo 
radioaerosol  studies  can  be  used  to 
predict  or  measure  the  deposition  of 
inhaled  particles  in  the  airway,  none  of 
these  studies  can  yet  be  relied  on  to 
ensure  chnical  bioequivalence.  The 
authors  conclude  that  both  in  vitro  and 
in  vivo  testing  of  clinical  effect  should 
be  required  to  establish  the 
bioequivalence  of  generic  MDI  aerosols. 

As  part  of  the  required  premarket 
approval  process,  the  agency  is 
continuing  to  review  methodology  for  in 
vitro  and  in  vivo  bioequivalence  testing 
for  reformulated  and  generic  MDI 
aerosol  products.  The  agency  has  also 
sponsored  pharmacodynamic  studies  to 
help  develop  that  methodology.  The 
agency  agrees  with  the  conclusion  in  the 
CEC's  report  that  changes  in  propellants 
should  be  considered  major  changes  in 
pressurized  MDI  aerosol  products  and 
that  extensive  premarket  testing  is 
required  prior  to  market  approval  of 
MDI  aerosols  reformulated  with  non- 
CFC  propellants.  The  agency  also  agrees 
with  the  Committee's  recommendation 


that  in  vivo  bioequivalence 
documentation  should  be  provided  for 
generic  suspension  MDI  aerosol 
products  for  oral  inhalation. 
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III.  Summary  of  Agency's  Proposed 
Changes 

The  agency  is  proposing  that  all  MDI 
aerosol  dosage  forms  must  have 
premarket  approval  to  ensure  their 
safety  and  effectiveness.  This  proposal 
is  based  on  a  reconsideration  of  the 
nature  of  these  products,  potential 
future  reformulations  to  include  new 
propellants,  and  the  recommendations 
of  the  agency's  Committee  (discussed 
above). 

This  proposed  amendment  removes 
the  ingredients  epinephrine, 
epinephrine  bitartrate,  and 
racepinephrine  hydrochloride  in 
pressurized  MDI  aerosol  dosage  forms 
from  the  final  monograph  for  OTC 
bronchodilator  drug  products.  It  does 
not  affect  the  monograph  status  of  these 
ingredients  when  used  in  a  hand-held 
rubber  bulb  nebuUzer.  Such  products 
will  remain  in  the  final  monograph  for 
OTC  bronchodilator  drug  products. 

All  currently  maAeteJ  OTC 
pressurized  KflJI  aerosol  drug  products 
are  the  subject  of  approved  applications. 
The  agency  has  explained  in  this 
document  why  it  concludes  that  agency 
approval  remains  essential  for  these 
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products.  A  statutory  phaseout  of  CFC 
propellants  used  in  these  MDI  aerosol 
products  exists,  although  an  exemption 
for  MOI's  for  the  treatment  of  asthma 
and  COPD  exists  through  1997.  Based 
on  this  phaseout,  manufactiu^rs  may 
eventually  decide  or  need  to  reformulate 
their  existing  MDI  aerosol  products  with 
non-CFC-containing  propellent  systems. 
The  agency  considers  it  essential  that 
any  such  reformulated  products  be 
evaluated  and  approved  by  the  agency 
before  they  are  marketed. 

Consequently,  the  agency  is  proposing 
to  amend  §  341.76(d)|2)  of  the  final 
monograph  for  OTC  bronchodiiator  drug 
products  to  remove  §  341.76(d)(2)(i)(a) 
and  (d)(Zj(i)(6).  The  agency  proposes 
amending  §  310.545(a)(6)  for 
bronchodiiator  drug  pro.iucts  by  adding 
new  paragraph  (C)  and  listing 
thereunder  "any  ingredient(s)  in  a 
pressiuized  metered-dose  aerosol 
container."  The  proposal  would  also 
remove  §  341.76(e)  from  the  final 
monograph  because  that  information 
now  appears  in  §  330.1  (i)  (21  CFR 
330.1(i))  as  part  of  the  general  labeling 
policy  for  OTC  drug  products. 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order,  hi  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and,  thus,  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  All  currently  marketed  MDI 
aerosol  drug  products  are  currently  the 
subject  of  an  approved  application.  This 
proposed  amendment  of  the  monograph 
will  not  affect  the  status  of  any  currently 
marketed  product.  As  is  currently  the 
case  for  marketed  MDI  aerosol  products, 
an  approved  application  will  be 
required  for  any  product  that  is 
reformulated  to  contain  a  non-CFC 
propellant.  Accordingly,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  t)f  small  entities. 
Therefore,  under  the  Regulatory 


Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  bronchodiiator  MDI 
aerosol  drug  products  that  contain 
epinephrine,  epinephrine  bitartrate,  and 
racepinephrine  hydrochloride. 
Comments  regarding  the  irop>act  of  this 
rulemaking  on  these  drug  products 
should  be  accompanied  by  appropriate 
documentation.  A  period  of  75  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(c)(6)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
May  23, 1995,  submit  written  comments 
or  objections  to  the  Dockets 
Management  Branch  (address  above). 
Written  comments  on  the  agency's 
economic  impact  determination  may  be 
submitted  on  or  before  May  23, 1995. 
Three  copies  of  all  comments  or 
objections  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  and  objections  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
supporting  memorandum  or  brief. 
Comments  and  objections  may  be  seen 
in  the  office  above  betvveen  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  341  be  amended 
as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 


Authority:  Sees.  201,  301.  501,  502,  503, 
505,  506.  507,  512-516.  601(a).  701.  704,  705, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  351,  352,  353,  355, 
356.  357,  360b-360f,  360j.  361(a),  371,  374, 
375,  379e);  sees.  215,  301,  302(a),  351,  354- 
360F  of  the  Public  Health  Service  Act  (42 
U.S.C  216,  241,  242(a),  262,  263b-263n). 

2.  Section  310.545  is  amended  by 

adding  new  paragraphs  (a)(6)(iv)  and 
(d){26)  and  by  revising  paragraph  (d) 
introductory  text  to  read  as  follows: 

§  310.545    Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  •  *  * 

(6)*   *   • 

(iv)  Bronchodiiator  drug  products. 

(A)— (B)  [Reserved] 

(C)  Approved  as  of  April  10, 1995. 
Any  ingredient(s)  in  a  pressurized 
metered-dose  inhaler  container. 

•  •        •        •        * 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(26)  of  this  section. 

•  *        *        •        • 

(26)  April  10, 1995,  for  products 
subject  to  paragraph  (a)(6){iv)(C)  of  this 
section. 

PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODILATOR.  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

3.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  Sees.  201,  501, 502. 503,  505. 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351, 352,  353, 
355.  360,  371). 

§341.76  [Amended] 

4.  Section  341.76  is  amended  by 
removing  paragraphs  (d)(2)(i)  and  (e);  by 
redesignating  paragraph  (d)(2)(ii)  as 
(d)(2),  and  revising  the  paragraph 
heading  to  read  as  follows: 

§341.76    LabeHng  of  bronchodiiator  drug 
products. 

•  *        •        •        • 

(d)*  *  * 

(2)  For  products  containing 
epinephrine,  epinephrine  bitartrate,  and 
racepinephrine  hydrochloride  identified 
in  §341.1 6(d),  (e),  and  (g)  for  use  in  a 
hand-held  rubber  bulb  nebulizer.  *  *  * 
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See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 

Animal  and  Plant  Health  Inspection  Service 

RULES 

National  Environmental  Policy  Act;  implementation; 

correction,  13212 
PROPOSED  RULES 

Veterinarian  accreditation;  offical  animal  health  documents; 

issuance,  13084-13086 
NOTICES 

Environmental  .statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Ciba  Seeds;  genetically  engineered  com;  correction, 
13212 
^      Monsanto  Co.;  genetically  engineered  cotton  lines; 
correction,  13212 
Monsanto  Co.;  genetically  engineered  potato  lines, 
13108-13109 
Genetically  engineered  organisms  for  release  into 

environment;  permit  applications;  correction,  13212 

Army  Department 

NOTICES 
Meetings: 
Collegiate  Education  Advisory  Committee,  13123 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  13209 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Lower  Red  River  Meadow  Project,  ID,  13136-13137 
Skyline  Farm  Project.  OR,  13137 
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Coast  Guard 

RULES 

Pollution: 
Vessels  carrying  oil  in  bulk;  double  hull  standards, 
13318-13324 

Commerce  Department 

See  Economic  .\nalysis  Bureau 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  13114 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  13122-13123 
Commodity  Credit  Corporation 

NOTICES 

Grain  and  rice  storage;  agreement  fees,  13109-13110 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  13205 
National  banks: 
Texas  bank  branch  facilities,  sign  and  advertising 
requirements;  preemption  determination.  13205- 
13206 

Cooperative  State  Research,  Education,  and  Extension 

Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Water  quality  for  Fiscal  Year  1995,  13342-13346 

Corporation  for  National  and  Community  Service 

RULES 

Grants  and  agreements  administration: 
Uniform  administrative  requirements  and  definitions; 
institutions  of  higher  education,  hospitals,  and  other 
nonprofit  organizations  (OMB  A-110),  13055-13070 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
AmeriCorps  USA  National  Direct  program;  application 
assistance,  13183 

Customs  Service 

RULES 

Merchandise,  special  classes: 
El  Salvador;  prehistoric  artifacts.  13352-13361 

Defense  Department 

See  Army  Etepartment 
See  Navy  Department 
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RULES 

Acquisition  regulations: 
Hazardous  materials;  storage  and  disposal  of  non  DOD- 
owned  toxic  and  hazardous  materials  at  military 
installations.  13075-13076 
Institutions  of  higher  education,  13073-13074 
Research  and  development  centers,  13076-13077 
Small  business  subcontracting  goals  for  subcontracts  with 
qualified  nonprofit  agencies  for  blind  and  severely 
disabled,  13074-13075 
NOTICES 
Meetings: 

Science  Board  task  forces,  13123 
Travel  per  diem  rates,  civilian  personnel;  changes,  13123- 
13130 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Schumacher,  Michael.  13171-13172 

Economic  Analysis  Bureau 

NOTICES 

Economic  areas  boundaries;  redifinition.  13114-13118 
Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  13134-13136 
Grants  and  cooperative  agreements;  availability,  etc.: 
Jacob  K.  Javits  gifted  and  talented  students  education 

program.  13326-13328 
National  assessment  of  educational  progress  program. 

13136 
School-to-work  opportunities  State  implementation 
program  (FY  95),  13312-13315 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Dee  Exploration.  Inc..  13180 

F.  &  M.  Hat  Co.,  Inc.,  13180 

Goody  Products.  Inc..  13180 

Hecla  Mining  Co.  et  al..  13179-13180 

Intera  Information  Technologies.  Inc..  13179 

Sara  Lee  Knit  Products,  13179 

Woodward  Governor  Co..  13178-13179 
Adju-stment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

John.son  Controls  Battery  Group.  Inc..  et  al.,  13176-13178 
Grants  and  cooperative  agreements;  availability,  etc.: 

School-to-work  opportunities  State  implementation 
program  (FY  95).  13312-13315 
Meetings: 

Apprenticeship  Federal  Committee.  13181 

Unemployment  Compensation  Advisory  Council.  13181- 
13182 
NAFTA  transitional  adjustment  assistance: 

Sara  Lee  Knit  Products.  13182 

Tecnol  Medical  Products.  Inc..  et  al..  13182-13183 

Washington  Public  Power  Supply  System.  13182 

Woodward  Governor  Co..  13182 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

con.struction;  general  wage  determination  decisions. 

13175-13176 


Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 

13137-13138 
Grants  and  cooperative  agreement  awards: 

Kemp  Development  Corp.,  13138 
Recommendations  by  Defense  Nuclear  Safety  Board; 
DOE  low-level  nuclear  waste  and  disposal  sites;  safety 
standards  conformance;  response;  notification  of 
extension,  13138 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 
Meetings: 
Market  transformation  strategies  for  electric  motor 

systems;  motor  challenge  roundtable,  13138-13139 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Utah, 13045-13046 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  13042-13045 
Clean  Air  Act: 
State  operating  permits  programs — 
New  Mexico,  13046-13047 
Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know — 
Abamectin,  etc.;  technical  amendment,  13047-13049 
PROPOSED  RULES 
Air  programs;  State  authority  delegations: 

Utah, 13088 
Clean  Air  Act: 
State  operating  permits  programs — 
Oklahoma,  13088-13095 
Toxic  substances: 
Polychlorinated  biphenyls  (PCBs) — 
Disposal;  public  hearing,  13095-13096 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  13155 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  13156 
Weekly  receipts,  13155-13156 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Materials  Technical  Advisory  Committee,  13118 

Federal  Aviation  Administration 

RULES 

IFR  altitudes,  13035-13038 
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Federal  Communications  Commission 

RULES 

Communications  equipment: 
Radio  frequency  devices — 
Spectrum  allocation  below  5  GHz  transferred  from 
Federal  Government  use,  13071-13073 
PROPOSED  RULES 
Communications  equipment: 
Radio  frequency  devices — 
Spectrum  allocation  below  5  GHz  transferred  from 
Federal  Government  use,  13102-13105 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  13156-13157 
Meetings;  Sunshine  Act,  13209 

Federal  Emergency  Management  Agency 

,  RULES 
Flood  elevation  determinations: 

Connecticut,  et  al.,  13049-13050 

Delaware  et  al.,  13050-13055 
PROPOSED  RULES 
Flood  elevation  determinations: 

Connecticut  et  al.,  13096-13102 
NOTICES 

Disaster  and  emergency  areas: 
California,  13157 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Delmarva  Power  &  Light  Co.  et  al.,  13143-13145 
Environmental  statements;  availability,  etc.: 

KN  Interstate  Gas  Transmission  Co.,  13145-13146 

Yukon  Pacific  Co.  L.P.,  13146 
Hydroelectric  applications,  13147-13149 
Meetings;  Sunshine  Act,  13209-13210 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  13142 

EI  Paso  Natural  Gas  Co.,  13141-13142 

Fox  Valley  Corp.  et  al.,  13142-13143 

Midwestern  Gas  Transmission  Co.,  13141 

Northwest  Pipeline  Corp.,  13141 

Panhandle  Eastern  Pipe  Line  Co.,  13140 

Stingray  Pipeline  Co.,  13140 

Transcontinental  Gas  Pipe  Line  Corp.,  13140 

Trunkline  Gas  Co..  13139-13140 

Federal  Highway  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Parts  and  accessories  necessary  for  safe  operation — 
Commercial  vehicles  engaged  in  interstate  commerce; 
antilock  brake  systems.  13306-13309 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  13210-13211 
Applications,  hearings,  determinations,  etc.: 

Cass  Commercial  Corp.,  et  al.,  13157-13158 

Deters,  Charles  H.;  correction.  13158 

First  Interstate  BancSystem  of  Montana,  Inc.,  13158 


Federal  Trade  Commission 

NOTICES 

Violent  Crime  Control  and  Law  Enforcement  Act: 
Made  in  U.S.A.  or  Made  in  America  claims;  consistency 
with  Agency  decisions  and  orders,  13158-13159 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Harco  National  Insurance  Co.,  13206-13207 
Municipal  Bond  Investors  Assurance  Corp.,  13207 
Reliance  Surety  Co.,  13207 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Barton  Springs  salamander,  13105-13106 
NOTICES 

Endangered  and  threatened  species  permit  applications, 

13169 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Davenport  Ranch  Subdivision,  TX;  black-capped  vireo, 
13169 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Animal  drug  manufacturing;  revised  1994  guidelines; 
availability,  13160-13161 
Human  drugs: 
Export  applications —  - 
Paclitaxel,  13161 

Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
Retail  store  exemptions;  dollar  limitntions  adjustment, 
13111-13112 
Meetings: 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems;  conference  and  request  for 
papers.  13112 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas — 
Amoco  Oil  Co.,  13118 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Sequoia  National  Forept,  CA  (California  spotted  owl). 
13111 

Six  Rivers  National  Forest.  CA.  13110-13111 

Government  Printing  Office 

NOTICES 
Meetings: 

Depository  Library-  Council,  13159 

Online  access  to  Federal  Register  and  other  Federal 
databses;  demonstration.  13159-13160 


VI 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Contents 


Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10.  1995  /  Contents 


VII 


Grain  Inspection,  Packers  and  Stockyards  Admlntstrsdon 

NOTICES 

Pilot  programs  allowing  more  than  one  ofHcial  agency  to 

provide  official  services  within  single  geographic  area, 

13113-13114 

Health  and  Human  Servk:88  Department 

See  Food  and  Drug  Administration 
See  Social  Security  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

Nonccs 

Decisions  and  orders.  13149-13155 

Housing  and  Urt>an  Development  Department 

RULES 

HOME  investment  partnerships  program;  eligible  applicants 
from  Indian  Tribes.  13348-13349 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  13162-13163 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  propwrty.  13163 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Debt  instruments  with  original  issue  discount;  contingent 
payments — 
Correction.  13213 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Oil  country  tubular  goods  from— 

Argentina,  13119-13120 
Partial-extension  steel  drawer  slides  with  rollers  from — 

China.  13120 

Interstate  Commerce  Commission 

RULES 

Tariffs  and  schedules: 

Electronic  tariff  filing,  13077 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

Georgia  Central  Railway.  13171 

Soo  Line  Railroad  Co..  13170-13171 

Justice  Department 

See  Drug  Enforcement  Administration 

RULES 

Juvenile  Justice  and  Delinquency  Prevention  Office; 

formula  grants.  13330-13340 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Immigration  related  employment  discrimination  public 
education  program,  13172-13175 

LatMT  Departmem 

See  Employment  and  Training  Administration 


See  Employment  Standards  Administration 
See  Labor  Statistics  Bureau 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 
Business  Research  Advisory  Council.  1317S 

Land  Managentent  Bureau 

NOTICES 

Environmental  statements:  av'ailability,  etc.: 

Continental  Divide  Natural  Gas  Project,  WY.  13163- 
13164 
Opening  of  public  lands:  • 

Montana,  13164 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  13164 
Recreation  management  restrictions,  etc.: 

Carrizo  Plain  Natural  Area,  CA;  seasonal  visitation 
restriction,  13164-13165 

Roseburg  District,  OR;  camping  limits,  etc.; 
supplementary  rules.  13165 

Ukiah  District.  CA;  supplemental  shooting  regulations 
Correction.  13212 
Resource  management  plans,  etc.: 

Big  Dry  Resource  Area.  MT.  13165-13167 
Survey  plat  filings: 

Oregon  and  Washington,  13168 

Wyoming.  13167-13168 
Withdrawal  and  reservation  of  lands: 

Arizona,  13168-13169 

Legal  Services  Corpocatk>n 

NOTICES 

Meetings;  Sunshine  Act,  13211 
Maritime  Administration 

NOTICES 

Mortgagees  and  trustees;  applicants  approval,  disapproval, 
etc.: 
LaSalle  National  Bank.  National  Association.  13203 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Air  and  hydraulic  brake  systems — 
Medium  and  heavy  vehicles  stability  and  control 
during  braking.  1321&-1328S 
Air  brake  systems — 
Medium  and  heavy  vehicles;  stopping  distance 
performance  requirements,  13286-13297 
Hydraulic  brake  systems — 
Trucks,  buses,  and  multipurpose  passenger  vehicles 
(MPVs)  with  gioss  vehicle  weight  ratings  over 
10.000  pounds;  stopping  distance  performance 
requirements.  13297-13305 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations.  13203-13204 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Ford  Motor  Co..  13204-13205 

National  Institute  of  Standards.and  Technology 

NOTICES 
Meetings: 
Malcolm  Baldrige  National  Quality  Awards- 
Board  of  Overseers,  13120-13121 


Panel  of  Judges.  13121 
National  Labor  Relations  Board 

NOTICES 

Meetings: 
Agency  Procedure  Advispry  Committee.  13183-13184. 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  13079 

Northeast  multispecies,  13078-13079 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish, 13106-13107 
NOTICES 
Permits: 

Marine  mammals,  13121-13122 

National  Science  Foundation 

NOTICES 

Meetings: 
Computer  and  Computation  Research  Division  Special 

Emphasis  Panel,  13185 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel,  13185 
Materials  Research  Special  Emphasis  Panel.  13184 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  13184-13185 
Science,  Technology,  and  Society  Advisory  Panel,  13184 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Air  Station  Dallas,  TX,  13131 
Naval  Civil  Engineering  Laboratory,  Port  Hueneme,  CA. 

13132-13133 
Naval  Reserve  Center,  FL.  13130-13131 
Naval  Shipyard,  Vallejo,  CA,  13133-13134 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  13185 
Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  13187-13188 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  13188-13189 
Applications,  hearings,  determinations,  etc.: 

Georgia  Power  Co.  et  al.,  13185-13186 

Virginia  Electric  &  Power  Co.,  13186-13187 

Personnel  Management  Office 

RULES 

Garnishment  of  Federal  employees'  pay;  commercial, 

13027-13034 
Retirement: 
Federal  Employee  Retirement  System — 
Customs  officers;  basic  employee  death  benefit 
computation,  13034-13035 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  13189-13190 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  13190 
National  Partnership  Council,  13190 


Presidential  Documents 

EXECUTIVE  ORDERS 

EURATOM;  U.S.  nuclear  cooperation  (EO  12955).  13365 
Federal  Govemement  contracts;  labor  di.sputes  (EO  12954). 
1302.3-13025 

Public  Health  Service 

See  Food  and  Drug  Administration    - 

Science  and  Technology  Policy  Office 

NOTICES 
Meetings: 
President's  Committee  of  Advisors  on  Science  and 
Technology,  13190-13191 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  13191 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  13199- 
13201 

National  Securities  Clearing  Corp.,  13197-13199 

Pacific  Stock  Exchange,  Inc.,  13196-13197 
Applications,  hearings,  determinations,  etc.: 

Norwest  Funds,  et  al.,  13194-13196 

Public  utility  holding  company  filings,  13191-13194 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  13161-13162 

State  Department 

NOTICES 

Chemical  md  biological  weapons  proliferation  sanctions: 
Asian  Ways  Ltd.  et  al..  13201 

International  Institute  for  the  Unification  of  Private  Law 
(UNIDROIT);  proposed  convention  on  return  of  stolen 
or  illegally  exported  cultural  objects,  13202 

Surtace  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Indiana.  13038-13040 

Oklahoma,  13040-13042 
PROPOSED  RULES 

Indian  lands  program: 
Abandoned  mine  land  reclamation  plan — 
Navajo  Nation,  AZ,  13086-13087 
Permits  and  coal  exploration  systems: 
Notification  and  permit  processing;  public  hearing  and 
comment  period  extension,  13087-13088 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation.Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  13202 
Certificates  for  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  receipts.  13202- 
1.3203 
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Treasury  Department 

See  Comptroller  of  the  Currency 

Sep  Customs  Service 

See  Fiscal  Service 

See  Infernal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  13207-13208 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation.  National  Highway  Traffic 
Safety  Administration,  Federal  Highway 
Administration.  13216-13309 

Part  lU 

Department  of  Labor,  Employment  and  Training 

Administration,  and  Department  of  Education,  13312- 
13315 

Part  IV 

Department  of  Transportation.  Coast  Cuard.  13318-13324 

PartV 

Department  of  Education.  13326-13328 

Part  VI 

Department  of  Justice.  Juvenile  Justice  and  Deliquency 
Prevention  Office.  13330-13.340 


Part  VII 

Department  of  Agriculture.  Cooperative  State  Re.search. 
Education,  and  Extension  Service.  13342-13346 

Part  VIII 

Department  of  Housing  and  Urban  Development.  13348- 
13349 


Part  IX 

Department  of  the  Treasury.  Customs  Service.  133rj2-133tH 

Part  X 

The  President.  13365 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Readl^^ 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
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Executive  Order  12954  of  March  8,  1995 

Ensuring   the   Economical   and   Efficient   Administration   and 
Completion  of  Federal  Government  Contracts 


Efficient  economic  performance  and  productivity  are  directly  related  to  the 
existence  of  cooperative  working  relationships  between  employers  and  em 
ployees.  When  Federal  contractors  become  involved  in  prolonged  labor  de- 
putes with  their  employees   the  Federal  Government's  econom^.  efficiencv 
and  cost  of  operations  are  adversely  affected.  In  order  to  operate  as  effectivelv 
as  possible,  by  receiving  timely  goods  and  quality  services,  the  Federal 
Government  must  ass  st  the  entities  with  which  it  has  contractual  relaUon 
to  develop  stable  relationships  with  their  employees. 

hli^'i'h?"*  "'^r^  °^  t.  '^'^^'  collective  bargaining  relationship,  is  the 
balance  between  allowing  businesses  to  operate  during  a  strike  and  preservine 
worker  rights.  This  balance  is  disrupted  when  permanent  replacement  em 
ployees  are  hired.  It  has  been  found  that  strikes  involving  permanent  replace- 
ment workers  are  longer  in  duration  than  other  strikes^  In  addUion  the 
use  of  permanent  replacements  can  change  a  limited  dispute  into  a  broader 
more  contentious  struggle,  thereby  exacerbating  the  problems  that  initiallv 
ed  to  the  strike.  By  permanently  replacing  its  workers,  an  employer  loses 
the  accumulated  knowledge,  experience,  skill,  and  expertise  of  its  incumbent 
employees.  These  circumstances  then  adversely  affect  the  businesses  and 
entities,  such  as  the  Federal  Government,  which  rely  on  that  employer 
to  provide  high  quality  and  reliable  goods  or  services. 

NOW.  THEREFORE,  to  ensure  the  economical  and  efficient  administration 
and  completion  of  Federal  Government  contracts,  and  by  the  authority  vested 
in  me  as  President  by  the  Constifition  and  the  laws  "of  the  United  States 
of  America,  including  40  U.S.C.  486(a)  and  3  U.S.C.  301.  it  is  hereby  ordered 
as  toilows: 

Section  1  It  is  the  policy  of  the  executive  branch  in  procuring  goods  and 
services  that  to  ensure  the  economical  and  efficient  administration  and 
completion  of  Federal  Government  contracts,  contracting  agencies  shall  not 
contract  with  employers  that  permanently  replace  lawfully  striking  employ- 
ees. All  discretion  under  this  Executive  order  shall  be  exercised  consistent 
with  this  policy. 

Sec.  2.  (a)  The  Secretary  of  Labor  ("Secretary-)  may  investigate  an  organiza- 
tional unit  of  a  Federal  contractor  to  determine  whether  the  unit  has  perma- 
nently replaced  lawfully  striking  workers.  Such  investigation  shall  be  con- 
ducted in  accordance  with  procedures  established  by  the  Secretar\-. 

(b)  The  Secretary  shall  receive  and  may  investigate  complaints  by  employ- 
ees  of  any  entity  covered  under  section  2(a)  of  this  order  where  such  com- 
plaints allege  lawfully  striking  employees  have  been  permanently  replaced. 

(c)  The  Secretary  may  hold  such  hearings,  public  or  private,  as  he  or 
she  deems  advisable,  to  determine  whether  an  entity  covered  under  section 
2{a)  has  permanently  replaced  lawfully  striking  employees. 

Sec.  3.  (a)  When  the  Secretary  determines  that  a  contractor  has  permanently 
replaced  lawfully  striking  employees,  the  Secretary  may  make  a  finding 
that  It  is  appropriate  to  terminate  the  contract  for  convenience.  The  Secretary 
shall  transmit  that  finding  to  the  head  of  any  department  or  agency  that 
contracts  with  the  contractor.  ' 
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(b)  The  head  of  the  contracting  department  or  agency  may  object  to  the 
termination  for  convenience  of  a  contract  or  contracts  of  a  contractor  deter- 
mined to  have  permanently  replaced  legally  striking  employees.  If  the  head 
of  the  agency  so  objects,  he  or  she  shall  set  forth  the  reasons  for  not 
terminating  the  contract  or  contracts  in  a  response  in  writing  to  the  Secretary. 
In  such  case,  the  termination  for  convenience  shall  not  be  issued.  The 
head  of  the  contracting  agency  or  department  shall  report  to  the  Secretary 
those  contracts  that  have  been  terminated  for  convenience  under  this  section. 
Sec.  4.  (a)  When  the  Secretary  determines  that  a  contractor  has  permanently 
replaced  lawfully  striking  employees,  the  Secretary  may  debar  the  contractor, 
thereby  making  the  contractor  ineligible  to  receive  government  contracts. 
The  Secretary  shall  notify  the  Administrator  of  the  General  Services  Adminis- 
tration of  the  debarment,  and  the  Administrator  shall  include  the  contractor 
on  the  consolidated  list  of  debarred  contractors.  Departments  and  agencies 
shall  not  solicit  offers  from,  award  contracts  to,  or  consent  to  subcontracts 
with  these  contractors  unless  the  head  of  the  agency  or  his  or  her  designee 
determines,  in  writing,  that  there  is  a  compelling  reason  for  such  action, 
in  accordance  with  the  Federal  Acquisition  Regulation. 

(b)  The  scope  of  the  debarment  normally  will  be  limited  to  those  organiza- 
tional units  of  a  Federal  contractor  that  the  Secretary  finds  to  have  perma- 
nently replaced  lawfully  striking  workers. 

(c)  The  period  of  the  debarment  may  not  extend  beyond  the  date  when 
the  labor  dispute  precipitating  the  permanent  replacement  of  lawfully  striking 
workers  has  been  resolved,  as  determined  by  the  Secretary. 

Sec.  5.  The  Secretary  shall  publish  or  cause  to  be  published,  in  the  Federal 
Register,  the  names  of  contractors  that  have,  in  the  judgement  of  the  Sec- 
retary, permanently  replaced  lawfully  striking  employees  and  have  been 
the  subject  of  debarment. 

Sec.  6.  The  Secretary  shall  be  responsible  for  the  administration  and  enforce- 
ment of  this  order.  The  Secretary,  after  consultation  with  the  Secretary 
of  Defense,  the  Administrator  of  the  General  Services,  the  Administrator 
of  the  National  Aeronautics  and  Space  Administration,  and  the  Administrator 
of  the  Office  of  Federal  Procurement  Policy,  may  adopt  such  rules  and 
regulations  and  issue  such  orders  as  may  be  deemed  necessary  and  appro- 
priate to  achieve  the  purposes  of  this  order. 

Sec.  7.  Each  contracting  department  and  agency  shall  cooperate  with  the 
Secretary  and  provide  such  information  and  assistance  as  the  Secretary 
may  require  in  the  performance  of  the  Secretary's  functions  under  this 
order. 

Sec.  8.  The  Secretary  may  delegate  any  function  or  duty  of  the  Secretary 
under  this  order  to  any  officer  in  the  Department  of  Labor  or  to  any  other 
officer  in  the  executive  branch  of  the  Government,  with  the  consent  ol 
the  head  of  the  department  or  agency  in  which  that  officer  serves. 

Sec.  9.  The  Secretary  of  Defense,  the  Administrator  of  the  General  Services, 
and  the  Administrator  of  the  National  Aeronautics  and  Space  Administration, 
after  consultation  with  the  Administrator  of  the  Office  of  Federal  Procurement 
Policy,  shall  take  whatever  action  is  appropriate  to  implement  the  provisions 
of  this  order  and  of  any  related  rules,  regulations,  or  orders  of  the  Secretary 
issued  pursuant  to  this  order. 

Sec.  10.  This  order  is  not  intended,  and  should  not  be  construed,  to  create 
any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its  agencies,  its  officers,  or  its  employees. 
This  order  is  not  intended,  however,  to  preclude  judicial  review  of  final 
agency  decisions  in  accordance  with  the  Administrative  Procedure  Act,  5 
U.S.C.  701  et  seq. 

Sec.  11.  The  meaning  of  the  term  "organizational  unit  of  a  Federal  contractor" 
as  used  in  this  order  shall  be  defined  in  regulations  that  shall  be  issued 
by  the  Secretary  of  Labor,  in  consultation  with  affected  agencies.  This  order 
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shall  apply  only  to  contracts  in  excess  of  the  Simplified  Acquisition  Thresh- 
old. 

Sec.   12.   (a)  The  provisions  of  section   3   of  this  order  shall   only  applv 
to  situations  in  which  contractors  have  permanentlv  replaced  lawfuflv  strik- 
ing employees  after  the  effective  date  of  this  order, 
(b)  This  order  is  effective  immediately. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  582 
RIN  3206— AF83 

Commercial  Garnishment  of  Federal 
Employees'  Pay 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  the  Office  of  Personnel 
management  (OPM)  is  finalizing  its 
interim  regulations  for  processing 
garnishment  actions  affecting  Federal 
employees'  pay  for  commercial 
indebtednesses  and  tax  obligations  due 
to  State  and  local  governments.  This 
part  provides  procedures  and  guidance 
for  Executive  Branch  agencies  of  the 
Federal  Government,  not  including  the 
Postal  Service  or  the  Postal  Rate 
Commission,  to  process  commercial 
garnishment  orders  affecting  the  pay  of 
civilian  employees. 

EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Attorney,  Office  of 
the  General  Counsel,  (202)  606-1980. 
SUPPLEMENTARY  INFORMATION:  On 
October  6,  1993,  Congress  enacted  the 
Hatch  Act  Reform  Amendments  of  1993, 
Public  law  103-94,  section  9,  5  U.S.C. 
5520a,  which  waived  the  Federal 
Government's  sovereign  immunity  to 
permit  compliance  with  garnishment 
orders  for  commercial  debts  and  tax 
indebtednesses  to  State  and  local 
governments.  On  February  3,  1994,  the 
President  signed  Executive  Order 
Number  12897  which  delegated 
responsibility  to  OPM  to  issue 
implementing  regulations  for  most  of 
the  Executive  Branch,  and  on  March  29, 
1994,  OPM  issued  an  interim  rule  with 
request  for  comments.  (59  FR  14541)  In 
addition  to  receiving  comments  from 
more  than  twenty  Federal  agencies. 


private  organizations,  and  individuals 
in  response  to  this  publication,  OPM 
expressly  elicited  additional  guidance 
from  the  Office  of  Management  and 
Budget,  the  Department  of  Justice,  the 
Department  of  Labor,  the  Federal 
Retirement  Thrift  Investment  Board,  and 
the  United  States  Postal  Service. 

Several  commenters  requested 
clarification  concerning  whether 
moneys  payable  to  contractors  would  be 
subject  to  garnishment.  In  response  to 
these  requests,  we  have  amended  the 
definition  of  employee  in  §  582.102(2). 
The  amended  definition  provides  that 
an  individual  whose  employment  is 
based  on  a  contract  is  not  an  employee 
under  this  part.  This  amendment  is 
consistent  with  judicial  decisions  which 
have  recognized  that  Federal 
employment  is  not  contractual.  See,  e.g.. 
United  States  v.  The  Citizens  &■ 
Southern  National  Bank,  889  F.2d  1067 
(Fed.  Cir.  1989).  An  employee 
organization  was  concerned  that 
reemployed  annuitants  had  been 
excluded  from  the  definition  of 
employee.  In  fact,  reemployed 
annuitants  are  included  in  the 
definition  of  employee  in  §  582.102(2). 
However,  we  have  amended  the 
definition  of  employee  to  clarify  that  the 
pay  of  reemployed  annuitants  and 
reemployed  retired  members  of  the 
uniformed  services  is  subject  to 
garnishment. 

An  employee  organization  suggested 
that  OPM's  regulations  indicate  that 
regulations  pertaining  to  the 
garnishment  of  the  salaries  of  members 
of  the  uniformed  services  wt  re  to  be 
promulgated  by  a  separate  authority.  In 
response  to  this  suggestion,  we  have 
added  two  additional  sentences  to  the 
definition  of  agency  in  §582.102(1). 
This  employee  organization  also 
suggested  that  the  definition  of  person 
be  amended  to  include  courts.  In 
response  to  this  suggestion,  we  have 
amended  the  definition  of  person  in 
§  582.102(4)  to  include  courts  and  other 
entities  that  are  authorized  to  issue  legal 
process. 

Two  commenters  suggested  that 
Federal  agencies  be  permitted  to  use 
commercial  garnishment  as  a  method  to 
collect  debts  due  the  United  States. 
OPM  has  determined  that  as  enacted. 
Public  Law  103-94  docs  not  provide  for 
commercial  garnishment  actions  bv 
Federal  agencies.  OPM's  determination 
is  based  on  several  factors.  The  primary 


reason  being  that  Public  Law  103-94 
does  not  expressly  provide  for 
garnishment  by  the  Federal 
Government,  and  there  is  no  legislative 
history  reflecting  such  an  intent. 
Additionally,  the  principles  of  statutorv 
interpretation  require  that  all  of  the 
provisions  of  a  statute  be  read  together. 
See  United  States  v.  Fausto.  484  U.S. 
439.  453  (1988).  In  accordance  with  this 
principle.  OPM  is  mindful  that  in 
processing  commercial  garnishment 
orders.  Congress  has  provided  that  debts 
due  the  United  States  are  to  be  treated 
quite  differently  than  commercial 
indebtednesses.  To  appreciate  this 
difference,  compare  the  exclusion 
provision  in  section  462(g)  of  the  Social 
Security  Act  as  incorporated  in  5  U.S.C. 
5520a(g)  with  the  limitation  provisions 
of  section  1673  of  title  15  of  the  United 
States  Code  (section  303  of  the 
Consumer  Credit  Protection  Act,  as 
amended)  as  incorporated  in  5  U.S.C. 
5520a(b).  In  addition,  there  are  several 
recent  United  States  Supreme  Court 
decisions  which  recognize  a  rebuttable 
presumption  that  the  term  person  does 
not  include  the  sovereign.  See 
International  Primate  Protection  League 
V.  Tulane  Educ.  Fund.  Ill  S.Ct.  1700. 
1707-1708  (1991);  117// v.  Michigan 
Department  of  State  Police.  491  U.S.  58. 
64  (1989):  and  Mesa  v.  California.  489 
U.S.  121,  136  (1989).  In  an  effort  to 
clarify  the  matter,  OPM  has  amended 
the  definition  of  person  in  §  582.102(4) 
to  expressly  e.vclude  the  United  States 
or  an  agency  of  the  United  States. 

OPM  has  considered,  but  rejected  a 
labor  organizations'  comment  that  the 
definition  of  par  in  §582.102(5)  not 
include  sick  pay.  We  believe  that  the 
inclusion  of  sick  pay  is  mandated  bv 
express  language  of  5  U.S.C.  5520a(a)(4) 
which  expressly  defines  pay  to  include 
sick  pay.  In  accordance  with  guidance 
received  from  the  Department  of  Labor, 
we  have  expressly  excluded  "amounts 
received  under  any  Federal  program  for 
compensation  for  work  injuries"  from 
the  definition  of  pav  in  §582.102(5). 

One  of  the  Federal  agencies  that 
provides  payroll  services  to  a  host  of 
Federal  agencies  advised  OPM  that  they 
were  treating  support  garnishment 
orders  as  exclusions  under  §  582.103. 
We  have  amended  §  582.103  to  clarify 
that  amounts  withheld  in  compliance 
with  garnishment  orders  based  on  child 
and/or  alimony  obligations  are  not 
exclusions  under  this  part. 
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One  agency  requested  clarification 
concerning  the  exclusion  in 
§  582.103(b)(1)  of  amounts  withheld  for 
benefits  payable  under  title  11  of  the 
Social  Security  AcL  After  consulting 
with  the  Social  Security  Administration, 
we  have  deleted  that  provision  and 
renumbered  the  section. 

Two  commenters  noted  the  exclusion 
in  §  582.103(e)  of  all  amounts 
contributed  to  the  Thrift  Savings  Fund 
and  asked  whether  amoitnts  deducted 
for  Thrift  Savings  Fund  loan  repayments 
were  also  to  be  excluded.  In  response  to 
this  comment,  OFM  requested  guidance 
from  the  Federal  Retirement  Thrift 
Investment  Board.  OFM  concurs  with 
the  Board's  conclusion  that  these 
repayment  amounts  should  not  be 
added  to  the  list  of  exclusions  in 
§582.103. 

One  agency  commented  that  some  of 
its  employees  were  attempting  to  reduce 
their  liability  for  garnishment  orders  by 
increasing  their  voluntary  allotments. 
We  would  emphasize  that  only  the 
items  listed  as  exclusions  in  §  582.103 
may  be  deducted  from  an  employee- 
obligor's  pay  before  a  garnishment  is 
processed.  It  may,  therefore,  be 
necessary  to  terminate  a  voluntary 
allotment  in  order  to  comply  with  a 
commercial  garnishment  order. 

While  one  agency  correctly  noted  that 
our  exclusion  for  debts  due  the  United 
States  in  §  582.103(a)  does  not  list  the 
various  types  of  debts  due  the  United 
States  or  the  order  of  precedence  for 
such  debts,  the  General  Accounting 
Office  already  maintains  such  a  list. 

While  three  Federal  agencies 
expressed  disagreement  with  the 
statement  in  §  582.202(a)  that  legal 
process  need  not  expressly  name  the 
agency  as  a  garnishee,  this  statement  is 
mandated  by  the  decision  of  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  that  was  announced  in  Millard  v. 
United  States,  916  F.2d  1  (Fed.  Cir. 
1990).  We  have  amended  §  S82.202(a)  in 
response  to  one  agency's  comment  to 
expressly  include  interrogatories. 

One  commenter  noted  that  the  interim 
regulations  permitted  State  courts  to 
garnish  the  salaries  of  persons  who  live 
and  work  in  a  different  State  and 
concluded  that  this  raised  "a  possible 
constitutional  question"  as  to  the 
legality  of  the  regulations.  In  fact,  the 
Federal  Government  has  been  honoring 
garnishment  orders  based  on  child 
support  and  alimony  obligations  that 
extended  beyond  State  boundaries  for 
many  years  and  OPM  disagrees  with  any 
suggestion  that  such  orders  or  the 
regulations  that  provide  for  the 
processing  of  such  orders  might  be 
unconstitutional  merely  because  they 
effect  employee-obHgor*  who  live  and/ 


or  work  in  other  States.  More 
importantly.  OFM  believes  that  this  is 
another  area  where  the  Federal 
Government's  responsibilities  as  an 
employer  are  limited  and  that  an 
employing  Federal  agency  is  not 
required  to  review  each  order  to 
determine  whether  the  court  that  issued 
the  order  had  lawfully  acquired 
jurisdiction  over  the  out-of-State 
obligor.  See  United  States  v.  Morton, 
467  U.S.  822,  828-330  (1984).  This  same 
commenter  also  suggested  that  the 
regulations  be  amended  to  require  that 
in  addition  to  providing  the  employee- 
obligor  with  a  copy  of  the  legal  process. 
Federal  agencies  should  be  required  to 
provide  employee-obligors  with  copies 
of  any  other  documents  submitted  with 
the  legal  process.  OPM  is  confident  that 
Federal  agencies  will  use  their 
discretion  to  provide  their  employees 
with  copies  of  any  accompanying 
documents  that  will  be  helpful  or 
informative  to  the  employee.  However, 
to  require  that  employing  agencies 
provide  all  documentation  regardless  of 
relevance  or  potential  value  to  the 
employee-obligor  would,  we  believe, 
place  an  undue  burden  on  Federal 
agencies. 

Two  agencies  commented  on  the  fact 
that  §  582.202(b)  does  not  mandate 
service  by  certified  or  registered  mail. 
This  provision  is  in  accordance  with  the 
express  language  of  5  U.S.C.  5520a(c)(l) 
and  does  reflect  a  change  from  the 
provisions  applicable  to  service  of 
process  for  garnishment  of  child  support 
and  alimony  (^ligations.  OPM 
emphasizes  that  agencies  may  not 
construe  may  to  mean  must;  it  was  the 
clear  intent  of  Congress  to  permit  less 
restrictive  service  of  process  under  this 
part. 

Several  commenters,  including  an 
employee  organization  and  a  law  firm 
that  wrote  on  behalf  of  a  collectors 
association,  expressed  a  need  to  clarify 
the  fact  that  a  creditor  need  not 
necessarily  know  or  provide  all  of  the 
information  listed  in  §  582.203(a), 
particularly  the  employee-obligor's  date 
of  birth  or  social  security  number,  in 
order  to  have  a  garnishment  order 
processed  by  a  Federal  agency.  In  an 
effort  to  clarify  this  fact,  we  have 
amended  §  582.203(a).  In  response  to  a 
request  from  the  Treasury  Department, 
we  have  added  a  new  section,  §  582.204, 
concerning  electronic  di^ursement. 

Several  commenters  noted  that  two 
provisions  in  the  interim  regulations — 
§  582.303(a)- which  reiterates  the 
requirement  in  5  U.S.C  5520a(d)  that 
agencies  respond  to  interrogatories  and 
§  582.306(c)  which  states  that  agencies 
shall  provide  information  concerning 
subsequent  employment — may  conflict 


with  the  Privacy  Act.  5  U.S.C.  552a.  as 
implemented  by  numerous  Federal 
regulations  including  OPM's  own 
disclosure  regulations  codified  at  5  CFR 
297.402,  which  permit  disclosure  in 
response  to  logal  process  only  where  the 
legal  process  is  signed  by  a  judge.  While 
it  might  be  argued  that  5  U.S.C.  5520a(d) 
should  be  construed  as  an  implicit 
exception  to  the  Privacy  Act  and  to  the 
regulations  that  agencies  have 
promulgated  to  implement  the  Privacy 
Act,  OPM  strongly  recommends  that 
agencies  establish  routine  uses  that  will 
enable  them  to  respond  to 
interrogatories  served  in  accordance 
with  this  part  and,  where  appropriate,  to 
provide  subsequent  employment 
information,  notwithstanding  the 
absence  of  a  judge's  signature  or  some 
other  omission  otherwise  barred  by  the 
agency's  disclosure  restrictions. 

An  employee  organization 
commented  that  OPM  exceeded  its 
statutory  authority  by  providing  in 
§  582.303(a)  that  agencies  may  respond 
to  garnishment  orders  after  30  days 
where  a  longer  period  is  provided  by 
local  law  as  well  as  by  State  law  as 
expressly  stated  in  5  U.S.C.  5520a(d). 
While  OPM  concurs  that  section 
5520a(d)  expressly  refers  only  to  State 
law,  references  to  State  law  have 
historically  included  both  State  and 
local  law.  See,  e.g..  Ex  parte  Virginia, 
100  U.S.  339  (1879),  as  discussed  in 
C/vi7  Rights  Cases,  109  U.S.  3.  57-58     • 
(1883)  (Harlan.  J.,  dissenting).  For  the 
same  reason,  we  have  declined  to 
amend  §  582.402  to  exclude  references 
to  local  law. 

One  agency  suggested  that 
§  582.303(a)  be  amended  to  clarify  that 
agencies  need  only  respond  once  to 
legal  process.  We  have  amended 
§  582.303(a)  in  response  to  this 
suggestion. 

One  agency  commenter  noted  that 
§582.303  was  redundant  and  suggested 
that  the  word  effectively  be  replaced 
with  the  word  validly.  We  have 
amended  this  section  in  response  to 
these  comments. 

OPM  received  conflicting  agency 
recommendations  concerning  the  action 
to  be  taken  where  an  employee-obligor 
appeals  a  garnishment  action,  and  we 
have  decided  not  to  amend  §  582.305(c) 
at  this  time. 

An  association  of  collection  attorneys 
commented  that  in  the  collection  world 
there  are  two  major  areas:  commercial 
and  retail  with  commercial  referring  to 
the  collection  of  debts  from  firms  and 
retail  referring  to  collection  from 
osnsumers.  While  we  appreciate  the  fact 
that  our  terminology  i»-iKrt  consistent 
with  the  nomenclature  used  by  some 
private  attorneys,  we  have  determined 
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that  no  other  term  would  be  as  generally 
understood  as  the  term  commercial  for 
the  purpose  of  distinguishing 
garnishment  actions  under  this  part 
from  garnishment  actions  based  on 
child  support  and  alimony  obligations. 

Several  commenters  requested  that 
the  regulations  clarify  the  effect  of  a 
garnishment  order  for  child  support 
and/ or  alimony  on  the  processing  of  a 
commercial  garnishment  order.  In 
response  to  these  requests,  wo  have 
amended  §§582.305(0  and  582.402(a)  to 
better  explain  the  interrelationship 
between  the  two  types  of  legal  process. 

One  commenter  requested  that  OPM 
delete  §  582.305{k)  because  by 
permitting  Federal  agencies  to  charge 
fees  in  commercial  garnishment  actions 
while  not  having  a  similar  provision 
relating  to  support  garnishment  actions. 
OPM's  regulations  were  possibly 
discriminatory  against  women.  OPM 
would  emphasize  that  while  the  child 
support  and  alimony  garnishment 
provisions  in  the  Social  Security  Act  do 
not  provide  for  administrative  costs  or 
processing  fees.  Congress  has  expressly 
provided  for  such  fees  in  the  processing 
of  commercial  garnishment  actions.  See 
5  U.S.C.  5520a(j)(2). 

In  response  to  an  employee 
organization's  suggestion,  we  have 
amended  §  582.305(k)  concerning  the 
administrative  fees.  Three  commenters 
suggested  that  OPM  establish  uniform 
administrative  fees.  Instead,  OPM  has 
defeired  to  individual  agencies  to 
determine  whether  administrative  fees 
should  be  assessed  and  in  what  amounts 
based  on  their  own  cost  figures.  OPM 
has  been  advised  that  several  agencies 
have  established  and  have  begun  to 
assess  administrative  fees  based  on  tlieir 
costs  in  processing  commercial 
garnishment  orders. 

While  5  U.S.C.  552t)a(h)(l)  provides 
that  legal  process  shall  be  processed  on 
a  first  come,  first  served  basis,  the  laws 
in  several  jurisdictions,  including 
California  and  the  District  of  Colimibia. 
provide  that  legal  process  may  only  be 
satisfied  on  a  "one  at  a  time"  basis. 
Based  on  this  information,  we  have 
amended  §  582.402(a)  in  an  effort  to 
eliminate  any  confusion  that  may  exist 
in  these  jurisdictions.  In  accordance 
with  guidance  received  from  the 
Department  of  Labor,  we  have  also 
amended  §  S82.402(a}  to  provide  that 
administrative  costs  or  fees  provided 
under  §  582.305(k)  must  be  included  in 
the  amounts  subject  to  the  garnishment 
restrictions  of  the  Consumer  Credit 
Protection  Act.  In  other  words,  an 
agency  may  not  withhold  more  than 
25%  of  an  employee-obligor's  aggregate 
disposable  earnings  in  order  to  offset 
administrative  costs.  Rather,  the  amount 


to  be  withheld  in  compliance  with  the 
legal  process  would  have  to  be  reduced 
in  order  that  the  administrative  costs 
could  be  recovered  without  exceeding 
the  maximum  garnishment  limitations. 

OPM  received  comments  from  two 
Federal  agencies  concerning  the 
processing  of  garnishment  orders  where 
the  employee-obligor  has  filed  a 
bankruptcy  petition.  We  have  amended 
§  582.305(1)  in  accordance  with  these 
recommendations.  One  individual 
commented  that  the  regulations  failed  to 
recognize  exemptions  which  employees 
may  be  entitled  to  under  various 
provisions  of  State  law.  We  would 
direct  the  commenter  to  §  582.402(a) 
which  encompasses  these  exemption 
provisions. 

However,  we  would  also  emphasize 
that  it  is  primarily  the  employee- 
obligor's  responsibility  and  not  the 
employee-obligor's  employer's 
responsibility  to  ensure  that  the  debtor 
is  allowed  all  of  the  e.xemptions  to 
which  the  employee-obligor  is  entitled 
under  State  law. 

Four  commenters  recommended  that 
§  5B2.402(b)  be  amended  to  apply  only 
where  the  bankruptcy  action  is  under 
Chapter  13,  and  one  agency  conmiented 
that  §  582.402(b)  should  also  include 
Federal  tax  levies.  In  response  to  these 
comments  and  after  conferring  with  the 
Department  of  Labor  which  administers 
the  Consumer  Credit  Protection  Act.  we 
have  amended  §  582.402(b)  to 
incorporate  these  recommendations. 

While  OPM  is  sympathetic  to  agencies 
and  individuals  who  complained  that 
the  time  limitations,  particularly  with 
regard  to  notifying  employees  stationed 
overseas,  are  too  short,  these  time 
limitations  are  statutory  and  OPM's 
implementing  time  limit  provisions 
only  repeat  these  statutory  limits.  See  5 
U.S.C.  552C;i(f!).  OPM  does  not  believe 
that  it  has  tlu;  authority  to  extend  these 
time  limits  even  where  the  garnishment 
order  being  processed  will  affect  the  pay 
of  an  employee  stationed  overseas.  See 
Federal  Election  Commission  v. 
Democratic  Senatorial  Campaign 
CommiUee.  454  U.S.  27.  32  (1981). 

Two  commenters  expressed  concern 
regarding  whether  any  time  limit 
existed  concerning  the  age  of  the 
underlying  judgment  that  the 
garnishment  onder  was  attempting  to 
enforce.  Because  Public  Law  103-94 
does  not  address  this  issue,  we  believe 
that  the  answer  would  depend  on  the 
law  of  the  jurisdiction  from  which  the 
garnishment  order  was  issued  and  that, 
in  any  event,  as  long  as  the  order  was 
"regular  on  its  face."  it  would  not  be  the 
employing  agency's  burden  to 
determine  whether  the  garnishment 
order  had  been  issued  in  accordance 


with  the  limitation  provisions  of  the 
jurisdiction  from  which  the  order  was 
issued.  See  United  States  v.  Morton, 
supra,  at  828-830  (the  Federal 
Government  need  only  ascertain  that 
legal  process  is  "regular  on  its  face").  In 
other  words,  this  is  an  issue  that  the 
employee-obligor  would  be  responsible 
for  contesting  rather  than  the  employing 
agency.  Similarly,  we  do  not  believe 
that  the  agency  bears  the  burden  of 
determining  when  garnishment  orders 
themselves  expire,  except,  of  course, 
where  the  order,  on  its  face,  indicates 
when  it  will  expire. 

While  most  of  the  comments  focused 
on  the  interim  regulations,  several 
commenters  stressed  the  need  for  a 
garnishment  application  form.  In 
response  to  these  requests,  OPM  sought 
and  obtained  approval  from  the  Office 
of  Management  and  Budget  to  issue  a 
voluntary  garnishment  application  form. 
In  addition.  OPM  has  elicited 
suggestions  from  several  other  Federal 
agencies  concerning  a  voluntary 
application  form  and  is  currently 
reviewing  those  suggestions. 

One  agency  requested  additional 
guidance  concerning  what  action  should 
be  taken  where  an  agency  is  advised 
that'  the  garnishment  action  should 
either  be  terminated  or  that  the  amount 
being  garnished  should  be  reduced  as  a 
result  of  a  payment  having  been  made 
or  an  agreement  having  been  reached 
between  the  parties.  While  OPM  has  not 
attempted  at  this  time  to  promulgate 
regulations  that  would  dictate  the 
actions  that  must  be  taken  in  sudi 
situations,  OPM  urges  agencies  to 
exercise  their  discretion  in  determining 
when  a  garnishment  action  should  be 
terminated  or  modified  as  a  result  of 
such  payments  or  agreements  between 
the  parties. 

An  issue  that  provoked  nunu-.-ous 
comments  concerned  the  payment  of 
interest.  For  the  most  part,  it  is  our 
understanding  that  agencies  have  had 
no  particular  difficulty  in  garnishing 
amounts  for  interest  that  Were  included 
in  the  judgment  total  or  judgment 
amount  provided  in  the  garnishment 
order,  but  several  States,  including 
Maryland  and  Hawaii,  issue  orders  that 
do  not  expressly  state  a  dollar  figure  for 
all  of  the  interest  that  may  be  subject  to 
garnishment.  While  5  U.S.C.  5S20a(b) 
provides  that  Federal  agencies  will  be 
"subject  to  legal  process  in  the  same 
manner  and  to  the  same  extent  as  if  the 
agency  were  a  private  person,"  section 
5520a(a)(3)(B)  defines  /ego/ procp.«.  in 
pertinent  part,  as  a  writ,  order,  or 
summons  that  orders  the  employing 
agency  to  withhold  "an  amount"  from 
the  employee-obligor's  pay.  There  is. 
therefore,  an  ambiguity  in  the  statute  as 
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concerns  the  garnishment  of  sums  such 
as  interest  that  are  not  expressly 
included  in  the  order,  and  absent  clearer 
statutory  language.  OPM  declines  at  this 
time  to  promulgate  a  regulation  that 
would  require  agencies  to  compute  and 
pay  interest  that  is  not  included  in  the 
amount  specified  in  the  garnishmiint 
order. 

A  process  serving  company  in  the 
District  of  Columbia  advised  OPM  that 
while  some  agencies  facilitate  service  of 
process  on  their  employees,  other 
agencies  did  not.  In  response  to  this 
information.  OPM  requested  guidance 
from  the  Justice  Department  and  was 
advised  that  when  it  comes  to  gaining 
access  to  restricted  Governmental 
worksites,  process  servers  have  no  more 
rights  than  anyone  else  and  that  a 
regulatory  provision  concerning  this 
matter  would  be  inappropriate. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  128G6. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  their  effects  are  limited  to 
Federal  employees  and  their  creditors. 

List  of  Subjects  in  5  CFR  Part  582 

Claims. 

Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly.  OPM  is  revising  part  582 
f title  5 
follows: 


of  title  5.  Code  of  Federal  Regulations  as 


PART  582— COMMERCIAL 
GARNISHMENT  OF  FEDERAL 
EMPLOYEES'  PAY 

Subpart  A — Purpose,  Definitions,  and 
Exclusions 

Sec. 

582.101  Purpose. 

582.102  Definitions. 
5B2.103  Exclusions. 

Subpart  B — Service  of  Legal  Process 

582.201  Agent  to  receive  process. 

582.202  Service  of  legal  process. 

582.203  Information  minimally  required  to 
accompany  legal  process. 

582.204  Electronic  disbursement. 

Subpart  C — Compliance  With  Legal  Process 

582.301  Suspension  of  payment. 

582.302  Notification  of  employee-obligor. 

582.303  Response  to  legal  process  or 
interrogatories. 

582.304  Nonliability  for  disclosure. 

582.305  Honoring  legal  process. 


582.306     Lack  of  entitlement  by  the 

employee-obligor  to  pay  from  the  agency 
served  with  legal  process. 

Subpart  D — Consumer  Credit  Protection  Act 
Restrictions 

582.401  Aggregate  disposable  earnings. 

582.402  Maximum  garnishment  limitations. 

Subpart  E — Implementation  by  Agencies 

582. 5U1     Rules,  regulations,  and  directives 

by  agencies. 
Appendix  A  to  part  582 — List  of  Agents  . 

Designated  to  Accept  Legal  Process 

Authority:  5  U.S.C.  5520a;  15  U.S.C.  1673: 
E.O.  12897 

Subpart  A— Purpose,  Definitions,  and 
Exclusions 

§582.101     Purpose. 

Section  5520a  of  title  5  of  the  United 
States  Code  provides  that  with  certain 
exceptions  set  forth  in  this  part,  pay 
from  an  agency  to  an  employee  is 
subject  to  legal  process  in  the  same 
manner  and  to  the  same  extent  as  if  the 
agency  wore  a  private  person.  The 
purpose  of  this  part  is  to  implement  the 
objectives  of  section  5520a  as  they 
pertain  to  each  executive  agency  of  the 
United  States  Government,  except  with 
regard  to  employees  of  the  United  States 
Postal  Service,  the  Postal  Rate 
Commission,  and  the  General 
Accounting  Office. 

§582.102    Definitions. 

In  this  part — (1)  /Agency  means  each 
agency  of  the  executive  branch  of  the 
Federal  Government,  excluding  the 
United  States  Postal  Service,  the  Postal 
Rate  Commission,  and  the  General 
Accounting  Office;  agency  does  not 
include  the  government  of  the  District  of 
Columbia  or  the  territories  and 
possessions  of  the  United  States. 
(Section  5520a(j)(l)  of  title  5  of  the 
United  States  Code  provides  that 
separate  implementing  rcj;jlations  shall 
be  promulgated  by  the  legislative  branch 
and  the  judicial  branch;  section 
5520a(k)  provides  that  separate 
implementing  regulations  shall  be 
promulgated  with  regard  to  members  of 
the  uniformed  services;  and  Executive 
Order  12897  provides  that  separate 
implementing  regulations  shall  be 
promulgated  with  regard  to  employees 
of  the  United  States  Postal  Service.  The 
regulations  promulgated  for  employees 
of  the  United  States  Postal  Service  also 
apply  to  employees  of  the  Postal  Rate 
Commission.) 

(2)  Employee  or  employee-obligor 
means  an  individual  who  is  employed 
by  an  agency  as  defined  in  this  section, 
including  reemployed  annuitants  and 
retired  members  of  the  uniformed 
services  who  are  employed  by  an 
agency.  Employee  does  not  include  a 


retired  employee,  member  of  the 
uniformed  services,  a  retired  member  of 
the  uniformed  services,  or  an  individual 
whose  service  is  based  on  a  contract, 
including  individuals  who  provide 
personal  services  based  on  a  contract 
with  an  agency. 

(3)  Legal  process  means  any  writ, 
order,  summons,  or  other  similar 
process  in  the  nature  of  garnishment, 
which  may  include  an  attachment,  writ 
of  execution,  court  ordered  wage 
assignment,  or  tax  levy  from  a  State  or 
local  government,  which— 

(i)  Is  issued  by: 

(A)  A  court  of  competent  jurisdiction, 
including  Indian  tribal  courts,  within 
any  State,  territory,  or  possession  of  the 
United  States,  or  the  District  of 
Columbia.  As  stated  in  §  582.101,  pay  is 
subject  to  legal  process  in  the  same 
manner  and  to  the  same  extent  as  if  the 
agency  were  a  private  person.  There  is. 
therefore,  no  requirement  in  this  part 
that,  for  example,  legal  process  be 
signed  by  a  Judge;  or. 

(B)  An  authorized  official  pursuant  t(i 
an  order  of  a  court  of  competent 
jurisdiction  or  pursuant  to  State  or  local 
law;  or 

(C)  A  State  agency  authorized  to  i.ssut! 
income  withholding  notices  pursuant  to 
State  or  local  law;  and 

(ii)  Orders  an  agency  to  withhold  an 
amount  from  the  pay  of  an  employee- 
obligor  and  to  make  a  payment  of  such 
withholding  to  a  person,  for  a 
specifically  described  satisfaction  of  a 
legal  debt  of  the  employee-obligor,  or 
recovery  of  attorney  fees,  inter<!st.  or 
court  costs; 

(4)  Person  may  include  an  individual, 
partnership,  corporation,  association, 
joint  venture,  private  organization  or 
other  legal  entity,  and  includes  the 
plural  of  that  term;  person  may  include 
any  of  the  entities  that  may  issue  legal 
process  as  set  forth  in  §  582.102(:j)(i) 
(A),  (B),  and  (C),  and  a  State  or  local 
government  as  well  as  a  foreign  entity 
or  a  foreign  governmental  unit,  but  dotis 
not  include  the  United  States  or  an 
agency  of  the  United  States. 

(5)  In  conformance  with  5  U.S.C. 
5520a,  poy  means  basic  pay;  premium 
pay  paid  under  chapter  55,  subchapter 
V,  of  title  5  of  the  United  States  Code; 
any  payment  received  under  chapter  55. 
subchapters  VI,  VII,  or  VIII,  of  title  5  of 
the  United  States  Code;  severance  pay 
and  back  pay  under  chapter  55. 
subchapter  IX.  of  title  5  of  the  United 
States  Code;  sick  pay,  and  any  other 
paid  leave;  incentive  pay;  locality  pay 
(including  interim  geographic 
adjustments,  special  pay  adjustments  for 
law  enforcement  officers,  and  locality- 
based  comparability  payments);  hr.ck 
pay  awards;  and  any  other 


compensation  paid  or  payable  for 
personal  services,  whether  such 
compensation  is  demoninated  as  pay, 
wages,  salary,  lump-sum  leave 
payments,  commission,  bonus,  atvard. 
or  otherwise;  but  does  not  include 
amounts  received  under  any  Federal 
program  for  compensation  for  work 
injuries:  awards  for  making  suggestions, 
reimbursement  for  expenses  incurred  by 
an  individual  in  connection  with 
employment,  or  allowances  in  lieu 
thereof  as  determined  by  the  employing 
agency. 

§582.103    Exclusions. 

In  determining  thd  amount  of  pay 
subject  to  garnishment  under  this  part, 
there  shall  be  excluded  amounts  which: 

(a)  Are  owed  by  the  employee-<^ligor 
to  the  United  States: 

(b)  Are  required  by  law  to  be 
deducted  &ora  the  employee-obligor's 
pay,  including,  but  not  limited  to 
amounts  deducted  in  compliance  with 
the  Federal  Insurance  and  Contributions 
Act  (FICA).  including  amounts 
deducted  for  Medicare  and  for  Old  Age, 
Survivor,  and  Disability  Insurance 
(OASDI): 

(c)  Are  properly  withheld  for  Federal, 
State,  or  local  income  tax  purposes,  if 
the  withholding  of  the  amounts  is 
authorized  or  required  by  law  and  if 
amounts  withheld  are  not  greater  than 
would  be  the  case  if  the  employee- 
obligor  claimed  all  dependents  to  which 
the  employee-obligor  were  entitled.  The 
withholding  of  additional  amounts 
pursuant  to  section  3402(i)  of  title  26  of 
the  United  States  Code  may  be 
permitted  only  when  the  employee- 
obligor  presents  evidence  of  a  tax 
obligation  which  supports  the 
additional  withholding: 

(d)  Are  deducted  as  ncalth  insurance 
premiums: 

(e)  Are  deducted  as  normal  retirement 
contributions,  not  including  amounts 
deducted  for  supplementary  coverage. 
For  purposes  of  this  section,  all  amounts 
contributed  under  sections  835 1  and 
8432(a)  of  Utle  S  of  the  United  States 
Code  to  the  Thrift  Savings  Fund  are 
deemed  to  be  normal  retirement 
contributions.  Except  as  provided  in 
this  paragraph,  amounts  voluntarily 
contributed  toward  additional 
retirement  benefits  are  considered  to  be 
supplementary; 

ffj  Are  deducted  as  normal  life 
insurance  premiums  from  salary  or 
other  remuneration  for  employment,  not 
including  amounts  deducted  for 
supplementary  coverage.  Federal 
Employees'  Group  Life  Insurance 
premiums  for  "Basic  Life"  coverage  are 
considered  to  be  normal  life  insurance 
premiums:  all  optional  Federal 


Employees'  Croup  Life  InsuraiK» 
premiums  and  any  life  insurance 
premiums  paid  for  by  allotment  are 
considered  to  be  supplementary. 

(g)  Amounts  withheld  in  compliance 
wnth  legal  process  based  on  child 
support  and/or  alimony  indebtedness 
are  not  exclusions. 

Subpart  B— Service  of  Legal  Process 

§582.201    Agent  to  receive  process. 

(a)  Except  as  provided  in  appendix  A 
to  this  pari,  appendix  A  to  5  CFR  part 
581  lists  agents  designated  to  accept 
service  of  process  under  part  581  and 
this  part. 

(b)  United  States  Attorneys  are  not 
considered  appropriate  agents  to  accept 
service  of  process. 

§  582.202    Service  of  legal  process. 

(a)  A  person  using  this  part  shall  sen-e 
interrogatories  and  legal  process  on  the 
agent  to  receive  process  as  explained  in 
§  582.201.  Where  the  legal  process  is 
directed  to  an  agency,  and  the  purpose 
of  the  legal  process  is  to  compel  an 
agency  to  garnish  an  employee's  pay, 
the  legal  process  need  not  expressly 
name  the  agency  as  a  garnishee. 

(b)  Service  of  legal  process  may  be 
accomplished  by  certified  or  registered 
mail,  return  receipt  requested,  or  by 
personal  service  only  upon  the  agent  to 
receive  process  as  explained  in 

§  582.201,  or  if  no  agent  has  been 
designated,  then  upon  the  head  of  the 
employee-obligor's  employing  agency. 
The  designated  agent  shall  note  the  date 
and  time  of  receipt  on  the  legal  process. 

(c)  Parties  bringing  garnishment 
actions  shall  comply  with  the  service  of 
process  provisions  in  this  section. 
Service  will  not  be  effective  where 
parties  fail  to  comply  with  the  service 
of  process  provisions  of  this  section, 
notwithstanding  whether  the  person 
bringing  the  garnishment  action  has 
complied  with  the  service  of  process 
requirements  of  the  jurisdiction  issuing 
the  legal  process. 

§  562.203    tniormation  minimaity  required 
to  accompany  legal  process. 

(a)  Sufficient  identifying  information 
must  accompany  the  legal  process  in 
order  to  enable  processing  by  the 
agency.  Parties  seeking  garnishment 
actions,  therefore,  should  provide  as 
many  of  the  following  identifying  pieces 
of  information  concerning  the 
employee-obligor  as  possible: 

(1)  Full  name; 

(2)  Date  of  birth; 

(3)  Employment  number  or  social 
security  number. 

(4)  Component  of  the  agency  for 
which  the  employee-obligor  works; 


(5)  Official  duty  station  or  woriisite: 
and 

(6)  Home  address  or  current  mailing 
address. 

(b)  If  the  information  submitted  is  not 
sufficient  to  identify  the  employee- 
obligor,  the  legal  process  shall  be 
returned  directly  to  the  court,  or  other 
authority,  with  an  explanation  of  the 
deficiency.  HoM'ever,  prior  to  returning 
the  legal  process,  if  there  is  sufficient 
time  prior  to  the  time  limits  imposed  in 
§  582.303,  an  attempt  should  be  made  to 
inform  the  person  who  caused  the  legal 
process  to  be  served,  or  the  person's 
representative,  that  it  will  not  be 
honored  unless  adequate  identifying 
information  is  supplied. 

§  582.204    Electronic  distMjrsemenL 

The  party  designated  to  receive  the 
garnished  funds  may  forward  a  written 
request  to  the  garnishing  agency  to  have 
the  funds  remitted  by  electronic  funds 
traiisfer.  rather  than  by  paper  chccL  The 
request  shall  include  the  designated 
party's  name,  address,  and  deposit 
account  number,  and  the  name,  address, 
and  9-digit  routing  transit  number  of  the 
designated  party's  financial  institution. 
Written  requests  accompanying  service 
of  process  will  be  honored  beginning 
with  the  first  remission  of  garnished 
funds.  Written  requests  received  by  the 
agency  subsequent  to  service  of  process 
will  be  honored, in  as  timely  a  manner 
as  the  agency  deems  feasible. 

Subpart  C — Compliance  With  Legal 
Process 

§  582.301    Suspension  of  payment 

Upon  proper  service  of  legal  process 
as  specified  in  §§  582.202  and  582.203, 
the  agency  shall  suspend,  i.e..  withhold, 
payment  of  such  moneys  for  the  amount 
necessar>'  to  permit  compliance  with  the 
legal  process  in  accordance  with  this 
part. 

§582.302    Notificatton  of  emptoyeew}t>ligor. 

(a)  As  soon  as  possible,  but  not  later 
than  15  calendar  days  after  the  date  of 
valid  service  of  legal  process,  the  agent 
designated  to  accept  legal  process  shall 
send  to  the  employee-obligor,  at  his  or 
her  duty  station  or  last  known  home 
address,  written  notice  that  such 
process  has  been  served,  including  a 
copy  of  the  legal  process; 

(b)  The  agency  may  provide  the 
employee-obligor  with  the  following 
additional  information: 

(1 )  Copies  of  any  other  doctunents 
submitted  in  support  of  or  in  addition 
to  the  legal  process; 

(2)  Notice  that  the  United  States  does 
not  represent  the  interests  of  the 
employee-obligor  in  the  pending  legal 
proceedings:  and 
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(3)  Advice  that  the  employee-obligor 
may  wish  to  consult  legal  counsel 
regarding  defenses  to  the  legal  process 
that  he  or  she  may  wish  to  assert. 

§  582.303    Response  to  legal  process  or 
interrogatories. 

(a)  Whenever  the  designated  agent  is 
validly  served  with  legal  process,  the 
agent  shall  respond  within  30  calendar 
days  after  receipt,  or  within  such  longer 
period  as  may  be  prescribed  by 
applicable  State  or  local  law.  The  agent 
shall  also  respond  within  this  time 
period  to  interrogatories  which 
accompany  legal  process. 
Notwithstanding  State  law,  an  agent 
need  only  respond  once  to  legal  process. 

(b)  If  State  or  local  law  authorizes  the 
issuance  of  interrogatories  prior  to  or 
after  the  issuance  of  legal  process,  the 
agent  shall  respond  to  the 
interrogatories  within  30  calendar  days 
after  being  validly  served,  or  within 
such  longer  period  as  may  be  prescribed 
by  applicable  State  or  local  law. 

§  582.304    Nonliability  for  disclosure. 

(a)  No  agency  employee  whose  duties 
include  responding  to  interrogatories 
pursuant  to  §  582.303(b).  shall  be 
subject  to  any  disciplinar>'  action  or 
civil  or  criminal  liability  or  penalty  for 
any  disclosure  of  information  made  in 
connection  with  the  carrying  out  of  any 
duties  pertaining  directly  or  indirectly 
to  answering  such  interrogatories. 

(b)  However,  an  agency  would  not  be 
precluded  from  taking  disciplinary 
action  against  an  employee  who 
consistently  or  purposely  failed  to 
provide  correct  information  requested 
by  interrogatories. 

§  562.305    Honoring  legal  process. 

(a)  The  agency  shall  comply  with 
legal  process,  except  where  the  process 
cannot  be  complied  with  because: 

(1)  It  is  not  regular  on  its  face. 

(2)  The  legal  process  would  require 
the  withholding  of  funds  not  deemed 
pay  as  described  in  §  582.102(a)(5). 

(3)  It  (iocs  not  comply  with  section 
5520a  of  title  5  of  the  United  States 
Code  or  with  the  mandatory  provisions 
of  this  part:  or 

(4)  An  order  of  a  court  of  competent 
jurisdiction  enjoining  or  suspending  the 
operation  of  the  legal  process  has  been 
served  on  the  agency. 

(b)  While  an  agency  will  not  comply 
with  legal  process  which,  on  its  face, 
indicates  that  it  has  expired  or  is 
otherwise  no  longer  valid,  legal  process 
will  be  deemed  valid  notwithstanding 
the  fact  that  the  underlying  debt  and/or 
the  underlying  judgment  arose  prior  to 
the  effective  date  of  section  5520a  of 
title  5  of  the  United  States  Code. 


(c)  While  the  filing  of  an  appeal  by  an 
employee-obligor  will  not  generally 
delay  the  processing  of  a  garnishment 
action,  if  the  employee-obligor 
establishes  to  the  satisfaction  of  the 
employee-obligor's  agency  that  the  law 
of  the  jurisdiction  which  issued  the 
legal  process  provides  that  the 
processing  of  the  garnishment  action 
will  be  suspended  during  an  appeal  and 
if  the  employee-obligor  establishes  that 
he  or  she  has  filed  an  appeal,  the 
employing  agency  shall  comply  with  the 
applicable  law  of  the  jurisdiction  and 
delay  or  suspend  the  processing  of  the 
garnishment  action. 

(d)  Under  the  circumstances  set  forth 
in  §  582.305  (a)  or  (b).  or  where  the 
agency  is  directed  by  the  Justice 
Department  not  to  comply  with  the  legal 
process,  the  ay^ncy  shall  respond 
directly  tu  the  court,  or  other  authority, 
setting  forth  ils  reasons  for  non- 
compliance with  the  legal  process.  In 
addition,  the  agency  shall  inform  the 
person  who  caused  the  legal  process  to 
be  served,  or  the  person's 
representative,  that  the  legal  process 
will  not  be  honored.  Thereafter,  if 
litigation  is  initiated  or  appears 
imminent,  the  agency  shall  immediately 
refer  the  matter  to  the  United  States 
Attorney  for  the  district  from  which  the 
legal  process  issued.  To  ensure 
uniformity  in  the  executive  branch, 
agencies  which  have  statutory  authority 
to  represent  themselves  in  court  shall 
coordinate  their  representation  with  the 
United  States  Attorney. 

(e)  In  the  event  that  an  agency  is 
ser\'ed  with  more  than  one  legal  process 
or  garnishment  order  with  respect  to  the 
same  payments  due  or  payable  to  the 
same  employee,  the  agency  shall  satisfy 
such  processes  in  priority  based  on  the 
time  of  ser\'ice:  Provided.  That  in  no 
event  will  the  total  amount  garnished 
for  any  pay  or  disbursement  cycle 
e.xceed  the  applicable  limitation  set 
forth  in  §  582.402.  Provided  further. 
That  processes  which  are  not  limited  in 
time  shall  preserve  their  priority  based 
on  time  of  service  until  fully  satisfied. 
Generally,  a  modified  order  will  retain 
its  original  priority  while  a  time  limited 
order  will  lose  its  priority  after  it  has 
expired. 

(f)  Legal  process  to  which  an  agency 
is  subject  under  sections  459,  461,  and 
462  of  the  Social  Security  Act  (42  U.S.C. 
659,  661.  and  662)  for  the  enforcement 
of  an  employee's  legal  obligation  to 
provide  child  support  or  to  make 
alimony  payments,  including  child 
support  or  alimony  arrearages,  shall 
have  priority  over  any  legal  process  to 
which  an  agency  is  subject  under  this 
part.  In  addition  to  having  priority, 
compliance  with  legal  process  to  which 


an  agency  is  subject  under  sections  459, 
461.  and  462  of  the  Social  Security  Act 
may  exhaust  the  moneys  available  for 
compliance  with  legal  process  under 
this  part.  See  §  582.402(a). 

(g)  Neither  the  United  States,  an 
executive  agency,  nor  any  disbursing 
officer  shall  be  liable  for  any  payment 
made  from  moneys  due  from,  or  payable 
by,  the  United  States  to  any  individual 
pursuant  to  legal  process  regular  on  its 
face,  if  such  payment  is  made  in 
accordance  with  this  part.  Where  an 
agency  initially  determines  that  legal 
process  shotdd  not  be  honored,  if  it 
subsequently  determines  that  its  initial 
determination  was  erroneous,  it  may 
correct  its  initial  determination  and 
honor  the  legal  process.  If  an  agency 
corrects  an  error  or  is  required  to  do  so 
by  a  court  or  other  authority,  under  no 
circumstances  will  the  agency  be 
required  to  pay  m.ore  than  if  it  had 
originally  honored  the  legal  process. 

(n)  Agencies  affected  by  legal  proco>s 
served  under  this  part  shall  not  be 
required  to  v.iry  their  normal  pay  or 
disbursement  cycles  to  comply  with  the 
legal  process.  However,  legal  process, 
valid  at  the  time  of  spr\ice.  which  is 
received  too  late  to  be  honored  during 
the  disbursement  cycle  in  whicii  it  is 
received,  shall  be  honored,  to  the  extent 
that  the  legal  process  may  be  satisfied, 
during  the  next  disbursement  cvcle 
within  the  limits  set  forth  in  §  582.402. 
The  fact  that  the  legal  process  may  have 
expired  during  this  period  would  not 
relieve  the  agency  of  its  obligation  to 
honor  legal  process  which  was  valid  at 
the  time  of  service.  If,  in  the  next 
disbursemrnt  cycle,  no  further  payment 
will  be  due  from  the  agency  to  the 
employee-obligor,  the  agency  shall 
follow  the  procedures  set  forth  in 
§582.306. 

(i)  Agencies  need  not  establish  (jscrow 
accounts  in  order  to  comply  vvith  legal 
process.  Therefore,  even  if  the  amount 
garnished  by  an  agency  in  one 
disbursement  cycle  is  not  sufficient  lo 
satisfy  the  entire  in(lebtednos.s,  the 
agency  need  not  retain  those  funds  until 
the  amount  retained  would  satisfy  the 
entire  indebtedness.  On  the  contrary, 
agencies  will,  in  most  instances,  remit 
the  garnished  amount  after  each 
disbursement  cycle.  Agencies  need  not 
pro-rate  payments  for  less  than  a  full 
disbursement  cycle. 

(j)  If  an  agency  rec(nves  legal  process 
which  is  regular  on  its  face,  the  aj-encv 
shall  not  be  required  to  ascertain 
whether  the  authority  which  issued  the 
leg.il  process  had  obtained  personal 
jurisciic.tien  over  the  employe;'-!. I^ljeor. 

(k)  At  the  discretion  of  the  exci.utive 
agency,  the  agency's  administ/jilve 
costs  in  executing  a  garnishment  mav  !».• 


added  to  the  garnishment  amount  and 
the  agency  may  retain  costs  recovered  as 
offsetting  collections.  To  facilitate 
recovery  of  these  administrative  costs, 
an  administrative  fee  may  be  assessed 
for  each  legal  process  that  is  received 
and  processed  by  an  agency,  provided 
that  the  fee  constitutes  the  agency's 
administrative  costs  in  executing  the 
garnishment  action. 

(1)  Where  an  employee-obligor  has 
filed  a  bankruptcy  petition  under 
section  301  or  302  of  title  11  of  the 
United  States  Code,  or  is  the  debtor 
named  in  an  involuntary  petition  filed 
under  section  303  of  title  11,  the  agency 
must  cease  garnishment  proceedings 
affected  by  the  automatic  stay  provision, 
section  362(a)  of  title  11.  Upon  filing  a 
petition  in  bankruptcy  or  upon  learning 
that  he  or  she  is  the  debtor  named  in  an 
involuntary  petition,  the  employee- 
obligor  should  immediately  notify  the 
agency.  To  enable  the  agency  to 
determine  if  the  automatic  stay  applies, 
the  employee-obligor  should  provide 
the  agency  with  a  copy  of  the  filing  or 
a  letter  from  counsel  stating  that  the 
petition  was  filed  and  indicating  the 
court  and  the  case  number,  the  chapter 
under  which  the  petition  was  filed, 
whether  State  or  federal  e.xemptions 
were  elected,  and  the  nature  of  the 
claim  underlying  the  garnishment  order. 

§  582.306    Lack  of  entitlement  by  the 
employee-obligor  to  pay  from  ttie  agency 
served  with  legal  process. 

(a)  When  legal  process  is  served  on  an 
agency  and  the  individual  identified  in 
th(!  legal  process  as  the  employee- 
(i!)ligor  is  found  not  to  be  entitled  to  pay 
from  the  agency,  the  agency  shall  follow 
the  procedures  set  forth  in  the  legal 
p.'ocess  for  that  contingency  or.  if  no 
j>rof  cdures  are  set  forth  therein,  the 
iigeiicy  shall  return  the  legal  process  to 
the  court,  or  other  authority  from  which 
it  was  issued,  and  advise  the  court,  or 
other  authority,  that  the  identified 
employee-obligor  is  not  entitled  to  any 
pav  from  the  agency. 

fb)  Where  it  appears  that  the 
employee-obligor  is  only  temporarily 
not  entitled  to  pay  ft-om  the  agency,  the 
court,  or  other  authority,  shall  be  fully 
advised  as  to  why.  and  for  how  long,  the 
employee-obligor's  pay  will  not  be 
garnished,  if  that  information  is  known 
by  the  agency  and  if  disclosure  of  that 
information  would  not  be  prohibited. 

(c)  In  instances  where  an  employee- 
obligor  separates  from  employment  with 
an  agency  that  had  been  honoring  a 
continuing  legal  process,  the  agency 
shall  inform  the  person  who  caused  the 
legal  process  to  be  served,  or  the 
person's  representative,  and  the  issuing 
court,  or  other  authoritv.  that  the 


garnishment  action  is  being 
discontinued.  In  cases  where  the 
employee-obligor  has  been  employed  by 
either  another  agency  or  by  a  private 
employer,  and  where  this  information  is 
known  by  the  agency,  the  agency  shall 
provide  the  person  with  the  designated 
agent  for  the  new  employing  agency  or 
with  the  name  and  address  of  the 
private  employer. 

Subpart  D — Consumer  Credit 
Protection  Act  Restrictions 

§  582.401    Aggregate  disposable  earnings. 

In  accordance  with  the  Consumer 
Credit  Protection  Act,  the  aggregate 
disposable  earnings  under  this  part  are 
the  employee-obligor's  pay  less  those 
amounts  excluded  in  accordance  with 
§582.103. 

582.402    Maximum  gamishment 
limitations. 

Pursuant  to  section  1673(a)(1)  of  title 
15  of  the  United  States  Code  (the 
Consumer  Credit  Protection  Act,  as 
amended)  and  the  Department  of  Labor 
regulations  to  title  29.  Code  of  Federal 
Regulations,  part  870,  the  following 
limitations  are  appUcable: 

(a)  Unless  a  lower  maximum 
limitation  is  provided  by  applicable 
State  or  local  law,  the  maximum  part  of 
an  employee-obligor's  aggregate 
disposable  earnings  subject  to 
gamishment  to  enforce  any  legal  debt 
other  than  an  order  for  child  support  or 
alimony,  including  any  amounts 
withheld  to  offset  administrative  costs 
as  provided  for  in  §  582.305(k).  shall  not 
exceed  25  percent  of  the  employee- 
obligor's  aggregate  disposable  earnings 
for  any  workweek.  As  appropriate.  State 
or  local  law  should  be  construed  as 
providing  a  lower  maximum  limitation 
where  legal  process  may  only  be 
processed  on  a  one  at  a  time  basis. 
Where  an  agency  is  garnishing  25 
percent  or  more  of  an  employee- 
obligor's  aggregate  disposable  earnings 
for  any  workweek  in  compliance  with 
legal  process  to  which  an  agency  is 
subject  under  sections  459,  461.  and  462 
of  the  Social  Security  Act,  no  additional 
amount  may  be  garnished  in  compliance 
with  legal  process  under  this  part. 
Furthermore,  the  following  dollar 
limitations,  which  are  contained  in  title 
29  of  the  Code  of  Federal  Regulations, 
part  870,  must  be  applied  in 
determining  the  gamishable  amount  of 
the  employee's  aggregate  disposable 
earnings: 

(1)  If  the  employee-obligor's  aggregate 
disposable  earnings  for  the  workweek 
are  in  excess  of  40  times  the  Fair  Labor 
Standards  Act  (FLSA)  minimum  hourly 
wage,  25  percent  of  the  employee- 


obligor's  aggregate  disposable  earnings 
may  be  garnished.  For  example,  when 
the  FLSA  minimum  wage  rate  is  S4.25 
per  hour,  this  rate  multiplied  by  40 
equals  $170.00  and  thus,  if  an  ' 
employee-obligor's  disposable  earnings 
are  in  excess  of  $170.po  for  a  workweek. 
25  percent  of  the  employee-obligor's 
disposable  earnings  are  subject  to 
gamishment. 

(2)  If  the  employee-obligor's  aggregate 
disposable  eamings  for  a  workweek  are 
less  than  40  times  the  FLSA  minimum 
hourly  wage,  gamishment  may  not 
exceed  the  amount  by  which  the 
employee-obligor's  aggregate  disposable 
earnings  exceed  30  times  the  current 
minimum  wage  rate.  For  example,  at  an 
FLSA  minimum  wage  rate  of  S4.25  per 
hour,  the  amount  of  aggregate 
disposable  eamings  which  may  not  be 
garnished  is  S127.50  [54.25x36].  Only 
the  amount  above  S127. 50  is 
gamishable. 

(3)  If  the  employee-obligor's  aggregate 
disposable  eamings  in  a  workweek  are 
equal  to  or  less  than  30  times  the  FLSA 
minimum  hourly,  wage,  the  employee- 
obligor's  earnings  may  not  be  garnished 
in  any  amount. 

(b)  There  is  no  limit  on  the  percentage 
of  an  employee-obligor's  aggregate 
disposable  eamings  that  may  be 
gamished  for  a  Federal.  State  or  local 
tax  obligation  or  in  compliance  with  an 
order  of  any  court  of  the  United  States 
having  jurisdiction  over  bankmptcy 
cases  under  Chapter  1 3  of  title  1 1  of  the 
United  States  Code.  Orders  from  courts 
having  jurisdiction  over  bankruptcy 
cases  under  Chapter  7  or  Chapter  11  of 
the  United  States  Code  arc  subject  to  the 
maximum  gamishment  restrictions  in 
§  582.402(a). 

Subpart  E— Implementation  by 
Agencies 

§582.501    Rules,  regulations,  and 
directives  by  agencies. 

Appropriate  officials  of  all  agencies 
shall,  to  the  extent  necessary,  issue 
implementing  rules,  regulations,  and/or 
directives  that  are  consistent  with  this 
part. 

Appendix  A  to  Part  582 — List  of  Agents 
Designated  To  Accept  Legal  Process 

Note:  The  agents  designated  to  ariept  legal 
process  are  listed  in  appendi-x  .^  to  part  581 
of  this  chapter.  This  appendix  A  to  part  582 
provides  listings  only  for  those  executive 
agencies  where  the  designations  differ  from 
those  found  in  appendix  .\  to  part  581  of  this 
chapter. 

/.  Departments 

Department  of  Defense.  Defense  Finance 
and  Accounting  Service.  Cleveland 
Center.  Office  of  General  Counsel. 
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Attention:  Code  L.  P.O.  Box  998002. 
Cleveland.  OH  44199-8002,  (216) 
522-5301. 

Agents  for  receipt  of  all  legal  process 
for  all  Department  of  Defense  civilian 
employees  except  where  another  agent 
has  been  designated  as  set  forth  below. 
For  requests  that  apply  to  employees 
of  the  Army  and  Air  Force  Exchange 
Service  or  to  civilian  employees  of  the 
Defense  Contract  Audit  Agency  (DCAA) 
and  the  Defense  Logistics  Agency  (DLA) 
who  are  employed  outside  the  United 
States:  See  appendix  A  to  part  581  of 
this  chapter. 

For  requests  that  apply  to  civilian 
employees  of  the  Army  Corps  of 
Engineers,  the  National  Security 
Agency,  the  Defense  Intelligence 
Agency,  and  non-appropriated  fund 
civihan  employees  of  the  Air  Force, 
serve  the  following  offices: 
Army  Corps  of  Engineers.  U.S.  Army 
Corps  of  Engineers,  Omaha  District, 
Central  Payroll  Office.  Attn: 
Garnishments.  P.O.  Box  1439  DTS, 
Omaha.  NE  68101-1439,  (402)  221- 
4060. 
Army  Nonappropriated  Fund 
Employees  in  Europe.  Commander, 
266th  Theater  Finance  Command, 
NAP  Payroll.  Unit  #29001-07,  APO 
AE  09007-0137,  011-49-6221-57- 
7752,  DSN  379-7752. 
National  Security  Agency.  General 
Counsel,  National  Security  Agency/ 
Central  Security  Service,  9800  Savage 
Rd.,  Ft.  George  G.  Meade,  MD  20755- 
6000, (301)  688-6705. 
Defense  Intelligence  Agency.  Office  of 
General  Counsel,  Defense  Intelligence 
Agency,  Pentagon,  2E238. 
Washington,  DC  20340-1029,  (202) 
697-3945.    " 
Air  Force  Nonappropriated  Fund 
Employees.  Office  of  General  Counsel, 
Air  Force  Services  Agency,  10100 
Reunion  Place,  Suite  503,  San 
Antonio,  TX  78216-4138,  (210)  652- 
7051. 

For  civihan  employees  of  the  Army, 
Navy  and  Marine  Corps  who  are 
employed  outside  the  United  States, 
serve  the  following  offices: 
Army  Civilian  Employees  in  Europe. 
Commander,  266lh  Theater  Finance 
Command,  ATTN:  AEUCF-CPF,  APO 
AE  09007-0137,  011-49-6221-57- 
6303/2136,  DSN  370-6303/2136. 
Army  Civilian  Employees  in  Japan. 
Commander,  U.S.  Army  Finance  and 
Accounting  Office,  Japan,  ATTN: 
APAJ-RM-FA-E-CP,  Unit  45005. 
APO  AP  96343-0087,  DSN  233-3362. 
Army  Civilian  Employees  in  Korea. 
Commander,  175th  Finance  and 
Accounting  Office,  Korea.  ATTN: 
EAFC-FO  (Civilian  Pay).  Unit  15300, 


APO  AP  96205-0073,  011-822-791- 

4599,  DSN  723-4599. 
Army  Civilian  Employees  in  Panama. 

DCSRM  Finance  &  Accounting  Office. 

ATTN:  SORM-FAP-C,  Unit  7153, 

APO  AA  34004-5000,  011-507-287- 

6766,  DSN  287-5312. 
iVovy  and  Marine  Corps  Civilian 

Employees  Ch'erseas.  Director  of  the 

Office  of  Civilian  Personnel 

Management,  Office  of  Counsel, 

Office  of  Civilian  Personnel 

Management  (OCPM-OL), 

Department  of  the  Navy,  800  N. 

Quincy  Street,  Arlington,  VA  22203- 

1990,(703)696-4717. 

Naxy  and  Marine  Corps 
Nonappropriated  Fund  Employees.  The 
agents  are  the  same  as  those  designated 
to  receive  garnishment  orders  of  Navy 
and  Marine  Corps  nonappropriated  fund 
personnel  for  the  collection  of  child 
support  and  alimony,  published  at  32 
CFR  part  734  (1994  ed.).  except  as 
follows: 

For  non-civil  service  civilian 
personnel  of  the  Navy  Exchanges  or 
related  nonappropriated  fimd 
instrumentalities  administered  by  the 
Navy  Exchange  Service  Command: 
Commander,  Navy  Exchange  Service 
Command,  ATTN:  Human  Resources 
Beverly  Building,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23453- 
5274,(804)631-3675. 

For  non-civil  service  civilian 
personnel  of  Marine  Corps 
nonappropriated  fund  instrumentalities, 
process  may  be  ser\'ed  on  the 
Commanding  Officer  of  the  employing 
activity  ATTN:  Morale,  Welfare  and 
Recreation  Director. 
Department  of  the  Interior.  Chief, 

Payroll  Operations  Division  Attn: 

Code:  D-2605,  Bureau  of  Reclamation. 

Administrative  Service  Center, 

Department  of  the  Interior,  P.O.  Box 

272030,  7201  West  Mansfield  Avenue, 

Denver,  CO  80227-9030,  (303)  969- 

7739. 
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5  CFR  Part  843 
RIN  3206-AF91 

Federal  Employees  Retirement 
System — Computation  of  ttie  Basic 
Employee  Death  Benefit  for  Customer 
Officers 

AGENCY:  Office  of  Management. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  concerning  the  use  of 


overtime  and  premium  pay  in 
determining  the  final  annual  rate  of 
basic  pay  of  customs  officers  under  the 
Federal  Employees  Retirement  System 
(FERS).  These  regulations  establish  the 
methodology  (similar  to  the  one  that 
0PM  uses  for  other  flexible  schedule 
employees)  that  the  employing  agency 
will  use  to  compute  customs  officers' 
"final  annual  rate  of  basic  pay"  for 
determining  FERS  "basic  employee 
death  benefit."  The  regulations  are 
necessary  to  implement  the  changes  in 
the  statutory  definition  of  basic  pay 
under  FERS  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegehnan,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
October  5.  1994,  we  published  (at  59  FR 
50705)  proposed  regulations  to 
implement  section  13812  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pub.  L.  103-66,  concerning  the 
use  of  overtime  and  premium  pay  in 
determining  the  final  annual  rate  of 
basic  pay  of  customs  officers  under  the 
Federal  Employees  Retirement  System 
(FERS).  Section  13812  of  Pub.  L.  103- 
66  amended  section  8331(3)  of  title  5, 
United  States  Code,  the  definition  of 
basic  pay  under  the  Civil  Service 
Retirement  System  (CSRS),  to  include, 
as  basic  pay  for  CSRS  computations, 
certain  overtime  pay  for  customs 
officers.  Section  8401(4)  of  title  5, 
United  States  Code,  provides  that  the 
CSRS  definition  of  basic  pay  in  section 
8331(3)  applies  to  FERS.  For  customs 
officers,  basic  pay  includes  the  regular 
pay  imder  the  general  schedule,  any 
applicable  locality  pay,  and  allowable 
overtime  pay  up  to  $12,500  per  fiscal 
year.  Basic  pay  is  used  to  compute  final 
salary  for  the  basic  employee  death 
benefit  under  FERS. 

We  proposed  a  methodology  for 
determining  final  salary'  similar  to  the 
one  used  for  determining  the  "final 
annual  rate  of  basic  pay"  of  intermittent 
employees  for  the  FERS  basic  employee 
death  benefit  established  in  section 
843.102  of  Title  5,  Code  of  Federal 
Regulations.  We  received  no  comments 
on  the  proposed  regulations.  We  are 
now  issuing  final  regulations  to  adopt 
that  methodology. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 


List  of  Subjects  in  5  CFR  Part  843 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Government  employees. 
Intergovernmental  relations.  Pensions, 
Reporting  and  recordkeeping. 
Retirement. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OP.M  is  amending  5  CFR 
part  843  as  follows: 

PART  843— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

1.  The  authority  citation  for  part  843 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461:  §§843.205, 
843,208,  and  843.209  also  issued  under  5 
U.S.C.  8424:  §843.309  also  issued  under  5 
U.S.C.  8442:  §  843.406  also  issued  under  5 
U.S.C.  8441. 

2.  In  the  definition  oi  final  annual 
rate  of  basic  pay  in  section  843.102, 
paragraph  (d)  is  added  to  read  as 
follows: 

§843.102    Definitions. 

«        •        •        *        • 

Final  annual  rate  of  basic  pay  *   *   * 

(d)  The  annual  pay  for  customs 
officers  is  the  sum  of  the  employee's 
general  schedule  pay,  locality  pay,  and 
the  lesser  of — 

(1)  Two  times  the  employee's  final 
hourly  rate  of  pay  times  the  number  of 
hours  for  which  the  employee  was  paid 
two  times  salary  as  compensation  for 
overtime  inspectional  ser\  ice  under 
section  5(a)  of  the  Act  of  Februarv  11, 
1911  (19  U.S.C.  261  and  267)  plus  three 
times  the  employee's  final  hourly  rate  of 
pay  times  the  number  of  hours  for 
which  the  employee  was  paid  three 
times  salary  as  compensation  for 
overtime  inspectional  ser\ice  under 
section  5(a)  in  the  52-week  work  year 
■immediately  preceding  the  end  of  the 
last  pay  period  in  which  the  employee 
was  in  pay  status;  or 

(2)  $12,500. 

»        •        *        *        * 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  95    . 
[Docket  No.  28108;  Amdt  No.  388] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 

EFFECTIVE  DATE:  0901  UTC,  March  30, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Adifiinistration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  rule  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 


effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatorv  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator},'  evaluation  a.s 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  navigation  (air). 

Issued  in  Washington.  DC  on  Fi!bnj.ir\-  24. 
1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standarda  Scnirc. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC.  March  30,  1995: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

A'lthoritj-:  49  U  S.C.  40103.  40113.  and 
40120,  49  U.S.C.  106(g)  (Revised  Pub.  L.  97- 
449.  lanuarj-  12.  1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 

Revisions  to  Minimum  Enroute  IFR 
Altitudes  and  Changeover 
Points— Amendment  3S8  Effec- 
tive Date,  March  30,  1995 


From 


To 


MEA 


§95.1001  Direct  Routes— U.S.95.48  Green 
Federal  Airway  8  is  Amended  to  Read  in 
Part 

Elfee,  AK  NDB  .    Crack,  AK  FIX  ,.       fSOOO 
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Revisions  to  Minimum  Enroute  IFR 
Altitudes  and  Changeover 
Points— Amendment  388  Effec- 
tive Date,  March  30.  1995 — Corv 
tinued 


From 

To 

MEA 

•4100— 

moca 

«VHF 

COMMS 

avbl  5000 

MSLand 

atx3ve 

»HF  COMMS 

only  below 

5000  MSL 

Crack,  AK  FIX  .. 

Sakjo.  AK  NDB 

#•3000 

•2300— 

MOCA 

#VHF/UHF 

COMMS 

avbl9000 

MSLand 

below 

#HF  COMMS 

only  below 

9000  MSL 

Saldo.  AK  NDB 

Copps.  AK  FIX  . 

•6000 

•440O- 

MOCA 

Copps.  AK  FIX  . 

Kachemak.  AK 
NDB. 

6000 

Campbell  Lake. 

Glennallen.  AK 

10200 

AK  NDB. 

NDB. 

$95.50  Green  Federal  Airway  10  is 
Amended  by  Adding 

Cape  St  Paul  Island.  #4000 

Newenham.  AK  NDB/DME. 

AK  NDB. 
#HF  COMMS 
required 
below  8000 
St  Paul  Island.        Bllbe.  AK  FIX  ...  3000 

AK  NDB/DME. 
Bilbe.  AK  FIX  ....     Elfee,  AK  NDB  .         '6000 
•3800— 
MOCA 
Woody  Island.         Kacfiemak.  AK  6000 

AK  NDB.  NDB. 

Is  Amended  to  Read  in  Part 

Elfee.  AK  NDB  .     Port  Heiden.  AK         •SOOO 

ndb;dme. 

•4100— 
MOCA 
Port  Heiden,  AK     Width.  AK  FIX  ..  9000 

NDB/DME. 
Width.  AK  FIX  ..     Woody  Island,  "9000 

AK  NDB. 
•6300— 
MOCA 

§95.299  Red  Federal  Airway  99  Is  Amended 
by  Adding 

St  Paul  Island.        Dutch  Harbor.  «4700 

AK  NDB/DME.        AK  NDB/DME. 
#HF  COMMS 
required 
below  8000 
MSL 
Dutch  Harbor,         Saldo,  AK  NDB  '9000 

AK  NDB/DME. 


REVISIONS  TO  Minimum  Enroute  IFR 
Altitudes  and  Changeover 
Points— Amendment  388  Effec- 
tive Date,  March  30.  1995— Con- 
tinued 


From 


To 


MEA 


•6300— 
MOCA 

Is  Amended  to  Read  in  Part 
lliamna,  AK  Copps.  AK  FIX  .         •6000 

NDB/DME. 
•5300— 
MOCA 
Copps.  AK  FIX  .    Kachemak.  AK  6000 

NDB. 
§  95.637  Blue  Federal  Airway  37  is 
Amended  to  Read  in  Part 

Sumner  Strait,         Elephant,  AK  •/OOO 

AK  NDB.  NDB. 

•6400— 
MOCA 
Elephant.  AK  'Sparl.  AK  FIX  .       '•6000 

NDB. 

•15000— MRA 
••5100— 
MOCA 

Bahama  Route  4  Lima  is  Amended  to  Read 
In  Part 

Rubin.  FL  NDB  .     Mrlin,  FL  FIX  ....  2000 

Mrlin.  FL  FIX  ....    Thong,  BF  FIX  .  2000 

Thong.  BF  FIX  ..     Bimini.  BF  NDB  2000 

Bahama  Route  7  Lima  is  Amended  to 

Delete 

Freeport.  BF  West  End/  ^2000 

NDB.  DCMSND.  BF 

NDB. 
•1400— 
MOCA 
West  End^  Haibi,  FL  FIX  ....         ^2000 

DCMSND.  BF 
NDB. 
•1300— 
MOCA 
Halbi,  FL  FIX  ....     Rubin,  FL  NDB  *2000 

•1500— 
MOCA 

Bahama  Route  8  Lima  is  Amended  to 
Delete 
Plantation,  FL         Janus,  FL  FIX  ..         ^2000 
NDB. 
•1400- 
MOCA 
Janus.  FL  FIX  ...     Padus,  BF  FIX  .         '2000 
•120O- 
MOCA 
Padus.  BF  FIX  ..     Freeport,  BF  ^2000 

NDB.. 
•1400— 
MOCA 

Bahama  Route  10  Lima  is  Amended  to 
Read  in  Part 

Plantation.  FL         Mrlin,  FL  FIX  ....  2000 

NDB. 

Mrlin,  FL  FIX  ....     Islands.  BF  2000 

NDB. 

Bahama  Route  20  Lima  is  Amended  to 

Delete 

Satellite.  FL  Axxel.  BF  FIX  ...         '2000 

NDB. 
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From 

To 

MEA 

•1500— 

MOCA 

Axxel.  BF  FIX  ... 

West  End^ 
Dcmsnd,  BF 
NDB. 

•2000 

•1500-^^OCA 

West  End/ 

Freeport,  BF 

•2000 

Dcmsnd,  BF 

NDB. 

NDB. 

•1500-MOCA 
Bahama  Route  21V  is  Amended  to  Read  in 

Part 
Freeport,  BF  Halt)i,  BF  FIX  ...         2000 

VOR/DME. 

HaIbi,  BF  FIX  ....    Walik.  FL  FIX  ...  6000 

Walik.  FL  FIX  ...     Palm  Beach.  FL  2000 

VORTAC. 

Bahama  Route  49L  is  Amended  to  Delete 

Andrew,  FL  Junur,  FL  FIX  ...  2000 

NDB/DME. 
Junur,  FL  FIX  ...    Clami,  FL  FIX  ...  6000 

Bahama  Route  49V  is  Amended  by  Adding 
Virginia  Key,  FL      Junur,  FL  FIX  ...  2000 

VOR/DME. 
Junur,  FL  FIX  ...     Fowee.  FL  FIX  .  6000 

Bahama  Route  53  Lima  is  Amended  to 
Delete 

Andrew,  FL             Refee.  FL  FIX  ..  2000 

NDB/DME. 

Reefe.  FL  FIX  ...     Bkene,  BF  FIX  .  4000 

Skene,  BF  FIX  ..     Swimm.  BF  FIX  4000 

Swimm,  BF  FIX      Wooze,  BF  FIX  4000 

Wooze.  BF  FIX  .     Rajay,  BF  FIX  ..  4000 

Bahama  Route  53V  is  Amended  by  Adding 

Virginia  Key,  FL      Bkene,  BF  FIX  .  4000 

VOR/DME. 

Bkene.  BF  FIX  ..     Swimm,  BF  FIX  5000 

Swimm.  BF  FIX      Wooze,  BF  FIX  9000 

Wooze,  BF  FIX  .     Rajay.  BF  FIX  ..  11000 

Bahama  Route  54V  is  Amended  to  Read  in 

Part 

Palm  Beach,  FL     Mrlin,  FL  FIX  ....  2000 

VORTAC. 

Mrlin.  FL  FIX  ....     Nimro.  FL  FIX  ..  2000 

Nimro,  FL  FIX  ...     Isaac,  BF  FIX  ...  6000 

Isaac,  BF  FIX  ...     Oysta,  BF  FIX  ..  8000 

Oysta,  BF  FIX  ..     Linle.  BF  FIX  ....  6000 

Bahama  Route  55V 

Palm  Beach,  FL     Mrlin,  FL  FIX  ....  2000 

VORTAC. 

Mriin,  FL  FIX  ....     Nimro.  FL  FIX  ..  2000 

Bahama  Route  63V 

Palm  Beach,  FL     Turps,  FL  FIX  ...  2000 

VORTAC. 

Turps.  FL  FIX  ...     Halbi.  FL  FIX  ....  4000 

Halbi.  FL  FIX  ....     Freeport,  BF  2000 

VOR/DME. 

Bahama  Route  64V  is  Amended  by  Adding 

Virginia  Key.  FL     Heatt.  FL  FIX  ...  snnn 

VOR/DME. 

Is  Amended  to  Read  in  Part 

Heatt,  FL  FIX  ....     Mrlin,  FL  FIX  ....  5000 

Mrlin,  FL  FIX  ....     Munro,  BF  FIX  .  5000 
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From                         To 
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Munro.  BF  FIX  ..     Freeport.  BF 
VOR/DME. 

2000 

Bahama  Route  65V 

Freeport.  BF           Rapps.  BF  FIX  . 
VOR/DME. 

Rapps.  BF  FIX  .    Stiff,  BF  FIX  

Stiff.  BF  FIX EWer,  FL  FIX  ... 

Elder.  FL  FIX  ....     Adoor.  FL  FIX  .. 

3000 

8000 
8000 
2500 

Bahama  Route  66V 

Virginia  Key,  FL      Janus.  FL  FIX  .. 

VOR/DME. 
Janus.  FL  FIX  ...     Padus.  BF  FIX  . 
Padus.  BF  FIX  ..     Freeport.  BF 

2000 

4000 
2000 

VOR/DME. 
Bahama  Route  68V 

Fort  Lauderdale.     Mrlin.  FL  FIX  ....  6000 

FL  VOR/DME. 
Mrlin.  FL  FIX  ....     Munro.  BF  FIX  .  5000 

Munro.  BF  FIX  ..     Freeport.  BF  2000 

VOR/DME. 
Bahama  Route  69V  is  Amended  by  Adding 


Freeport.  BF 
VOR/DME. 
Mayko.  BF  FIX 
Bahma.  BF  FIX 


Mayko.  BF  FIX 

Bahma.  BF  FIX 
Bimini,  BF 
VORTAC. 


Is  Amended  to  Read  in  Part 


Palm  Beach.  FL 

VORTAC. 
Berth.  BF  FIX  ... 
Walik.  FL  FIX  ... 
Berth,  BF  FIX  ... 
Jolts.  BF  FIX  .... 
Benzi.  BF  FIX  ... 


Walik.  FL  Fix  . 

Jolts.  BF  FIX  . 
Berth.  BF  FIX 
Jolts.  BF  FIX  . 
Benzi.  BF  FIX 
Freeport.  BF 
VOR/DME. 


3000 

3000 
3000 


2000 

4000 
4000 
4000 
4000 
3000 


Bahama  Route  70V  is  Added  to  Read 


Fort  Lauderdale. 

FL  VOR/DME. 

Turbo.  FL  FIX  ... 

Padus.  BF  FIX  .. 


TurtX).  FLFIX 

Padus.  BF  FIX 
Freeport,  BF 
VOR/DME. 


2000 

7000 
2000 


Atlantic  Route  AR  1  is  Amended  to  Read  in 
Part 


Virginia  Key,  FL  Lonni.  FL  FIX  . 

VOR/DME. 

Lonni,  FL  FIX  ...  Heatt.  FL  FIX  . 

Heatt.  FL  FIX  ....  BJufi.  FL  FIX  ... 

Blufi.  FL  FIX  Tarpo.  FL  FIX 

Tarpo.  FL  FIX  ...  Rsnik.  FL  FIX  .. 

Rsnik.  FL  FIX  ...  Hobee.  FL  FIX 
Atlantic  Route  AR  7 

Bimini.  BF  NDB  Vally.  FL  FIX  ... 


Va«y.  FL  FIX  .. 
Zappa.  BF  FIX 
Benzi.  BF  FIX  . 
Permt,  FL  FIX  . 


Zappa.  BF  FIX 
Benzi.  BF  FIX 
Permt.  FL  FIX  , 
Adoor.  FL  FIX  , 


Atlantic  Route  AR  1p 

Fort  Lauderdale.     Turbo,  FL  FIX  ., 

FL  VOR/DME. 
TurtX),  FL  FIX  ...    Zappa.  BF  FIX  . 


5000 

5000 

5000 

14000 

24000 

24000 

2000 
2000 
3000 
6000 
25000 

2000 
6000 
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To 
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Atlantic  Route  AR  11  is  Amended  by 
Adding 

Virginia  Key.  FL     Janus,  FL  FIX  ..  2000 

VOR/DME. 
Janus,  FL  FIX  ...    Vally.  FL  FIX  ....  5000 

Is  Amended  to  Delete 
Miami.  FL  Kupec.  BF  FIX  .         •SOOO 

VORTAC. 

•2000-MOCA 

Atlantic  Route  A301  is  Amended  to  Read  in 
Part 

Bimini.  BF  NDB      Bkene.  FL  FIX  ..  2000 

Bkene.  FL  FIX  ..     Fowee.  FL  FIX  .  3000 

Fowee,  FL  FIX  .    ZoHa,  OA  FIX  ...  3000 

Zolla.  OA  FIX  ...     Ursus.  OA  FIX  .  3000 

Atlantic  Route  A509 

Cook.  FL  NDB  ..     Ellee.  BF  FIX  ...  3000 

EUee,  BF  FIX  ....     Ursus.  BF  3000 

Atlantic  Route  A699 

Palm  Beach,  FL  Permt,  FL  FIX  ..  6000 
Vortac. 

Permt.  FL  FIX  ...  Stiff.  BF  FIX  8000 

Stiff.  BF  FIX Nucar.  BF  FIX  ..  8000 

§95.6003  VOR  Federal  Airway  3  is 
Amended  to  Read  in  Part 

Key  West.  FL         'Biptn,  FL  FIX  ..        15000 
VORTAC. 
•14100-MCA 
BIPIN  FIX. 
WBND 
Bipin.  FL  FIX  ....    Mnate,  FL  FIX  ..         ^5000 

•1400-^OCA 
Mnate,  FL  FIX  . 


•2800-MOCA 
Miami,  FL 
VORTAC. 
•2000-MOCA 


Mnate,  FL  FIX  .. 

Miami.  FL 
VORTAC. 

Fort  Lauderdale. 
FL  VOR/DME. 


•5000 


•4000 


§95.6007  VOR  Federal  Airvyay  7  is 
Amended  to  Read  in  Part 


Lee  County.  FL 

VORTAC. 
Jocks.  FL  FIX  ... 

•5000-MRA 

••1500- 
MOCA 
Hulla.  FL  FIX  .... 


Jocks.  FL  FIX 
•Hu«a.  FL  FIX 


2500 


•2000 


2000 


Lakeland,  FL 
VORTAC. 

§95.6051  VOR  Federal  Airway  51  Is 
Amended  to  Delete 

Miami.  FL  Pahokee.  FL  2000 

VORTAC.  VORTAC. 


§95.6097  VOR  Federal  Airway  97  is 
Anwnded  to  Read  in  Part 


Miami,  FL 

VORTAC. 

•1300-MOCA 
Hamme,  FL  FIX 

•1400-MOCA 
Winco.  FL  FIX  .. 


Hamme,  FL  FiX 


Winco,  FL  FIX  .. 

LaBeRe.  FL 
VORTAC.. 


•2000 


•3000 


•3000 
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To 
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•1400-MOCA 

§95.6157  VOR  Federal  Airway  157  is 
Amended  to  Readd  in  Part 
Miami,  FL  Thndr,  FL  FIX  ..         ^3000 

VORTAC. 
•1300— 
MOCA 
Thndr.  FL  FIX  ...     La  Belle.  FL  '3000 

VORTAC. 
•1600— 
MOCA 

§95.6159  VOR  Federal  Airway  159  is 
Amended  by  Adding 

Virginia  Key,  FL      Nitny.  FL  FIX  ....  2000 

VOR/DME. 

Is  An>ended  to  Read  In  Part 
Nitny,  FL  FIX  ....     Vero  Beach.  FL  2500 

VORTAC. 
Vero  Beach.  FL      Orlando.  FL  2000 

VORTAC.  VORTAC. 

Is  Amended  to  Delete 

Fort  Lauderdale.     Nitny.  FL  FIX  ....  2000 

FL  VOR/DME. 

§  95.6267  VOR  Federal  Airway  267  is 
Antended  by  Adding 

Miami.  FL  Pahokee.  FL  ^2000 

VORTAC.  VORTAC. 

•1400— 
MOCA 

§  95.6295  VOR  Federal  Airway  295  is 
Amended  by  Adding 

Virginia  Key.  FL      Stoop,  FL  FIX  ..         ^5000 
VOR/DME. 
•1800— 
MOCA 

§  95.6308  VOR  Federal  Airway  308  is 
Amended  to  Delete 

Quinhagak/  Bethel,  AK  -2000 

DCMSND  VORTAC. 

VORvDME. 
•1400— 
MOCA 

§95.8328  VOR  Federal  Airway  328  Is 
An>ended  to  Read  in  Part 

Kipnuk.  AK  Ouinh,  AK  FIX  ..  2000 

VOaiDME. 
Quinh.  AK  FIX  ..    Warrt.  AK  FIX  ..       "15000 

•500O- 
MOCA 
Warrt.  AK  FIX  ...     Perd.  AK  FIX  ...  5000 

§95.6437  VOR  Federal  Airway  437  is 
Amended  by  Adding 

Miami.  FL  Pahokee.  FL  '2000 

VORTAC.  VORTAC. 

•1400— 
MOCA 

§95.6471  VOR  Federal  Airway  471  is 
Amended  to  Read  in  Part 

Bangor,  ME  Millinocket.  ME  2400 

VORTAC.  VORTAC. 


UMI 
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To 
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From 


To 


MEA 


§ 956509  VOR  Federal  Airway  509  Is 
Amended  to  Read  in  Part 
•Hulla.  FL  FIX  .. 


St  Petersburg. 
FL  VORTAC. 
•5000— MRA 
••2500- 
MOCA 
Hulla.  FL  FIX  ....     Hallr.  FL  FIX 
•1600— 
MOCA 

§95.6511  VOR  Federal  Airway  511  is 
Amended  by  Adding 

Thndr.  FL  FIX  ...     Miami,  FL 
VORTAC. 
•1300— 
MOCA 

Is  Amended  to  Read  in  Part 
Lal<eland.  FL  Hallr,  FL  FIX  .... 

VORTAC. 
•1800— 
MOCA 

Hallr.  FL  FIX  Thndr.  FL  FIX   .. 

•1600— 
MOCA 

§95.6521  VOR  Federal  Airway  521  is 
Amended  to  Read  in  Part 
Miami.  FL  Hamme,  FL  FIX 

VORTAC. 
•1300— 
MOCA 
Hamme,  FL  FIX      Winco.  FL  FIX  . 
•1400— 
MOCA 
WirKO,  FL  FIX  ..     Lee  County,  FL 
VORTAC. 


1500— 
MOCA 
5000     §95.6599  VOR  Federal  Airway  599  Is  Added 
:  to  Read 

Thndr,  FL  FIX  ..         •SOOO 


•6000 


Miami,  FL 
VORTAC. 
•1300— 
MOCA 

Thndr.  FL  FIX 
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3000 


4000 


■5000 


•2000 


•3000 


lOOO 


Lee  County," 
VORTAC. 
•1500— 
MOCA 
§95.7020  Jet  Route  No.  20  is  Amended  to 

Read  in  Part 
Orlando,  FL  Virginia  Key.  FL         18000 

VORTAC.  VOR/DME. 

45000 
§95.7043  Jet  Route  No.  43  is  Amended  to 

Read  In  Part 
Miami,  FL  La  Belle,  FL  18000 

VORTAC.  VORTAC. 

45000 
§95.7045  Jet  Route  No.  45  is  Amended  to 

Read  in  Part 
Virginia  Key,  FL      Vero  Beach.  FL  18000 

VOR/DME.  VORTAC. 

45000 
§95.7053  Jet  Route  No.  53  is  Amended  by 

Adding 
Miami,  FL  Pahokee.  FL  18000 

VORTAC.  VORTAC. 

i      45000 
3000     Pahokee.  FL  Orlando,  FL  18000 

I      VORTAC.  VORTAC. 


45000 

§95.7055  Jet  Route  No.  55  Is  Amended  to 
Read  in  Part 

Miami,  FL  Craig,  FL  18000 

VORTAC.  VORTAC. 

45000 
§95.7073  Jet  Route  No.  73  is  Amended  to 
Read  in  Part 

Miami,  FL  La  Belle,  FL  18000 

VORTAC.  VORTAC. 

45000 

§  95.7081  Jet  Route  No.  81  is  Added  to 
Read 


Pahokee,  FL 
VORTAC. 

Orlando,  FL 
VORTAC. 

Cecil.  FL  VOR  . 

Noway,  GA  Fix 

Colliers,  SC 
VORTAC. 


Miami,  FL 

VORTAC. 

45000 
Pahokee,  FL 

VORTAC. 

45000 
Orlando,  FL 

VORTAC. 

45000 
Cecil,  FL  VOR  . 

45000 
Noway,  GA  Fix 

4500 

§95.7113  Jet  Route  No.  113  is  Added  to 
Read 

Virginia  Key,  FL      Craig,  FL  18000 

VOR/DME.  VORTAC. 

45000 


18000 

18000 

18000 

18000 
18000 


§95.8003  VOR  FEDERAL  AIRWAYS  Changeover  Points 


Ainfvay  segment 


Changeover  points 


From 


To 


Distance 


From 


V-97  is  Amended  by  Adding 

Miami,  FL  VORTAC La  Belle.  FL  VORTAC 

V-159  is  Amended  to  Delete 

Vero  Beach,  FL  VORTAC  : Orlando,  FL  VORTAC  

Green  Federal  Airway  10  is  Amended  by  Adding 
Port  Heiden,  AK  NDB/DME Woody  Island,  AK  NDB 


35    Miami. 

32     Vero  Beach. 

90     Port  Heiden. 
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BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[IN-120,  Amendment  Number  94-6] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Indiana  proposed 
revisions  to  the  Indiana  Surface  Mining 
rules  pertaining  to  the  procedures  for 
the  application  and  renewal  or  blaster 
certification.  The  amendment  is 


intend<Hl  to  revise  langua^  which  was 
inadvertently  repealed. 
EFfECnVE  DATE:  March  10,  1995. 
FOfl  FURTHER  WFORMAUON  CONTACT: 
Roger  W.  Calhoun.  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
EnforcejTient.  Minton-Capehart  Federal 
Building.  Room  301,  Indianapolis. 
Indiana  46202.  Telephone:  (317)  226- 
01 66. 
SUPPLEMENTARY  INfORMATION: 

I.  Background  on  the  Indiana  Program. 

I!.  Sutmiission  of  the  Proposed  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Dispositioo  of  Comments. 

V.  Direiior's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  luly  29. 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
Information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
condiltrms  of  approval  can  be  found  in 
the  July  29. 1982.  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  914.10.  914.15.  and  914.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  7. 1994 
(Administrative  Record  No.  IND-1416J. 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  to  revise  language  that  was 
inadvertently  repealed  and  pertains  to 
the  procedures  for  the  application  and 
renevral  of  blaster  certification.  Indiana 
proposed  to  revise  310  I  AC  12-8-4.1 
Application  for  Certification  and  310 
lAC  12-8-8.1  Renc%val. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
30.  1994.  Federal  Register  (59  FR 
67691).  and  in  the  same  document, 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  lanuary  30.  1995. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732:17.  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

310  lAC  12-8-4.1  Application  for 
Certification.  This  new  section  is  added 
to  provide  the  following.  Section  4.1(a)- 
(c)  require  that  an  application  for 
certification  as  a  certified  blaster  be 
submitted  to  the  Department  of  Natural 
Re.sources  (Department)  in  writing  on 


forms  furnished  by  the  Department  and 
completed  in  accordance  with  the 
instnictions.  Section  4.1(d)  states  that 
an  application  is  incomplete  if  the  form 
does  not  contain  all  required 
information  or  contaiiis  incorrect 
information.  The  applicant  will  be 
notified  on  any  deficiencies  and  if  the 
required  information  is  not  provided 
within  30  days  of  the  notice,  the 
application  will  be  terminated.  Section 
4. 1(e)  provides  for  the  verification  by 
the  Department  of  the  information  on 
the  application.  Section  4.1(fl  states  that 
if  an  application  has  been  terminated, 
the  person  will  not  be  considered  for 
certification.  A  new  application  may  be 
submitted  at  any  time  by  complying 
with  subsections  (b)  and  (c)  of  this 
section. 

There  are  no  direct  Federal 
counterparts.  However,  the  Federal 
regulations  at  30  CFR  850.15(a) 
pertaining  to  the  certification  of  blasters 
require  that  the  regulatory  authority 
certify  for  a  fixed  period  those 
candidates  qualified  to  accept  the 
responsibility  for  blasting  operations. 
The  Director  finds  that  the  proposed 
regulations  at  310  lAC  12-8-4.1  are 
consistent  with  the  Federal  regulations 
at  30  CFR  850.15(a). 

310  lAC  12-8-6.1  Renewal.  Section 
8.1(a)  requires  that  a  certified  blaster 
renew  his/her  certification  every  three 
years.  A  request  for  renewal  of 
certification  must  be  in  writing  on  a 
form  furnished  by  the  Department.  The 
request  must  be  received  by  the 
Department  not  later  than  30  days  prior 
to  the  expiration  of  the  certificate. 
Section  8.1(b)  specifies  that  the  renewal 
will  be  approved  if  the  certified  blaster 
has  worked  at  least  12  months  of  the 
preceding  36  months  as  a  certified 
blaster  and  is  not  in  violation  of  the 
provisions  of  310  LAC  12-8-9 
(Suspension  or  Revocation  of 
Certification).  Section  8.1(c)  states  that 
when  a  certification  is  not  renewed  for 
more  than  one  year  af^er  expiration,  the 
certification  will  not  be  renewable.  If 
certification  is  sought,  the  person  must 
submit  an  application  and  will  be 
considered  a  new  applicant.  Sections 
8.1  (d)  and  (e)  state  that  a  renewal  notice 
will  be  sent  to  each  registrant  to  the  last 
address  given  by  the  registrant  not  less 
than  two  months  prior  to  the  expiration 
date  of  the  certification.  Failure  to 
receive  a  renewal  notice  does  not  relieve 
the  certified  blaster  of  the  obligation  to 
obtain  a  renewal  of  the  certification  as 
required. 

The  Federal  regulations  at  30  CFR 
850.15(c)  pertaining  to  recertification 
permit  the  regulatory  authority  to 
require  the  periodic  re-examination, 
training,  or  other  demonstration  of 


continued  blaster  competency.  As 
described  above.  Indiana  requires  a 
periodic  demonstration  of  continued 
blaster  competency  when  a  blaster  must 
triennially  demonstrate  that  he/she  has 
worked  as  a  certified  blaster  for  at  least 
12  out  of  the  last  36  months  and  is  not 
in  violation  of  310  lAC  12-8-9.  which 
section  lists  prohibited  activities  that 
are  causes  for  the  suspension/revocation 
of  a  blaster's  certification.  Therefore,  the 
Director  finds  that  the  proposed 
regulations  at  310  lAC  12-8-8.1  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(c). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  pubUc 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(hJ(ll)(i). 
the  Director  sohcited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Indiana 
program.  The  U.S.  Department  of  the 
Interior.  Bureau  of  Mines,  concurred 
without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quaUty  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq). 

None  of  the  revisions  that  Indiana 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  EPA's 
concurrence. 

V.  Director's  Decision 

Based  on  the  above  finding(s),  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Indiema  on 
December  7. 1994. 

The  Federal  regulations  at  30  CFR 
part  914.  codifying  decisions  concerning 
the  Indiana  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
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State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Ofnce  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 


substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  3, 1995. 
Richard  J.  Seibel. 

Acting  Assistant  Director.  Eastern  Support 
Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  paragraph  (fff)  to  read  as  follows: 

§914.15    Approval  of  regulatory  program 
amendments. 

***** 

(fff)  The  following  amendment 
(Program  Amendment  Number  94-6) 
submitted  to  OSM  on  December  7. 1994. 
is  approved  effective  March  10, 1995. 
310  lAC  12-8-4.1  concerning 
application  for  blaster  certification  and 
310  lAC  12-8-8.1  concerning  renewal  of 
blaster  certification. 

(FR  Doc.  95-5920  Filed  3-9-95;  8:45  am) 
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30  CFR  Part  936 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule,  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (hereinafter  referred  to  as  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201 
et  seq.).  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Oklahoma's  coal  mining  rules 
concerning  its  Small  Operator 
Assistance  Program  (SOAP).  The 
amendment  revises  the  Oklahoma 


program  to  be  consistent  with  SMCR.\ 

and  the  corresponding  Federal 

regulation. 

EFFECTIVE  DATE:  March  10.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief,  Telephone:  (918) 

581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program., 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981.  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15,  936.16,  and  936.30. 

II.  Submission  of  Amendment 

By  letter  dated  September  14, 1994. 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  OK- 
964).  Oklahoma  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intent  of  revising  the  Oklahoma 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

Oklahoma  proposed  to  revise  its 
SOAP  rules  at  Oklahoma  Administrative 
Code  (OAC)  sections  460:20-35-3, 
eligibility  for  assistance;  460:20-35-6, 
program  ser\'ices  and  data  requirements; 
and  460:20-35-7.  applicant  liability. 
Here  and  herein  after,  OSM  refers  to 
these  revised  rules  by  their  new  codified 
numbers  because  Oklahoma  proposed  in 
a  different  amendment  recodification  of 
its  coal  mining  rules  in  accordance  with 
the  standards  set  forth  by  the  Oklahom.T 
State  Legislature  and  the  Office  of 
Administrative  Code  (See  proposed  rule 
Federal  Register  notice,  59  FR  49223, 
September  27,  1994). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
27,  1994  Federal  Register  (59  FR 
49225),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  OK-964.03). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
October  27,  1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Oklahoma's  rules  at  OAC 
460:20-35-3(a)(2).  percentage  of 
ownership  and  control  of  the  SOAP 


iipplicant:  OAC  460:20-35-6  (a)  and  (b). 
extension  of  SOAP  funding  to  other 
program  services  and  requirements  for 
collection  of  specific  kinds  of  data;  and 
OAC  460:20-35-7.  liability  periods. 
OSM  notified  Oklahoma  of  the  concerns 
by  letter  dated  November  22.  1994 
(administrative  record  No.  OK-964.09). 

Oklahoma  responded  in  a  letter  dated 
December  20.  1994.  by  submitting 
additional  explanatory  information  and 
revisions  to  these  rulvs  (administrative 
njcord  No.  OK-964.11).  In  addition, 
Oklahoma  proposed  revisions  to  OAC 
460:20-35-1.  definitions. 

Based  upon  the  revisions  to  and 
additional  explanatory  information  for 
the  proposed  program  amendment 
submitted  by  Oklahoma,  OSM  reopened 
the  public  comment  period  in  the 
December  30.  1994,  Federal  Register  (59 
FR  67693.  administrative  record  No. 
()K-964.12).  The  public  comment 
period  ended  on  January  17, 1995. 

111.  IJircctor's  Findings 

As  discussed  below,  tiie  Director,  in 
accordance  with  SMCR.A  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Oklahoma  on  September 
14,  1994.  and  as  revised  by  it  on 
December  20,  1994,  is  no  less  effective 
than  the  corresponding  Federal 
regulations.  Accordingly,  the  Director 
approves  the  proposed  amendment. 

1.  X'onsubstfintive  Revisions  to 
Oklahoma's  Rules 

Oklahoma  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature  (the 
f:orresponding  Federal  regulation 
jirovisions  are  listed  in  parentheses): 
OAC  460:20-35-3  (a)(2)(D)  and  (b).  (30 

CFR  795.6  (a)(2)(iv)  and  (b)). 

elifjibility  for  assistance; 
OAC  460:20-35-6(d).  (30  CFR  795.9(d)). 

program  services  and  data 

requirements;  and 
OAC  460:20-35-7(a).  (30  CFR 

795.12(a)).  applicant  liability. 

H(^cause  Oklahoma's  proposed 
rcvi.sions  of  these  previously-approved 
rules  are  nonsubstantive  in  nature,  the 
Director  finds  that  the  proposed  rules 
are  no  less  effective  than  tlic  Federal 
regulations  and  is  approving  them. 

2.  Substantive  Revision^;  to  Oklahoma's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Oklahoma  proposed  revisions  to  the 
following  rules  that  arc  substantive  in 
nature  and  contain  language  that  is 
substantively  identical  to  the 
n-quirements  of  the  corresponding 


Federal  regulation  provisions  (listed  in 
parentheses). 

OAC  460:20-35-1.  (30  CFR  795.3), 

definitions; 
OAC  460:20-35-3(a)(2),  (a)(2)  (A),  and 

(B),  (30  CFR  765.6(a)(2),  (i)  and  (ii)). 

eligibility  for  assistance; 
OAC  460:20-35-6  (a)  and  (b)  (1)  through 

(6).  (30  CFR  795.9  (a)  and  (b)  (1) 

through  (6)),  program  services  and 

data  requirements;  and 
OAC  460:20-35-7(a)  (2)  and  (3).  (30 

CFR  795.12(a)  (2)  and  (3)),  applicant 

liability. 

Because  the  proposed  revisions  to 
these  Oklahoma  rules  are  substantively 
identical  to  the  corresponding 
provisions  of  the  Federal  regulations, 
the  Dirtictor  finds  that  they  are  no  less 
effective  than  the  Federal  regulations. 
The  Director  approves  these  proposed 
rules. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
written  comments  on  the  proposed 
amendment  that  were  received  by  OSM. 
and  OSM's  responses  to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Oklahoma  program 
(administrative  record  No.  OK-964.02). 

The  Bureau  of  Mines  responded  in  a 
letter  dated  September  27.  1994,  that  it 
had  no  comment  on  Oklahoma's 
proposed  revisions  (administrative 
record  No.  OK-964.04). 

The  U.S.  Army  Corps  of  Engineers 
stated  in  a  letter  dated  September  30, 
1994,  that  it  found  the  changes  to  be 
satisfactory  (administrative  record  No. 
OK-964.0.^). 

The  Bureau  of  Land  Management 
responded  in  a  letter  dated  October  12, 
1994.  that  the  modification  to 
Oklahoma's  SOAP  provisions  seemed 
appropriate  (administrative  record  No. 
OK-964.06). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
umlcr  the  authority  of  the  Clean  Water 


Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Oklahoma 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732. 17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  OK-964.02).  It  responded  on 
October  13.  1994,  that  it  had  no 
objections  to  the  approval  of 
Oklahoma's  proposed  regulations 
(administrative  record  No.  OK-964.07). 

4.  State  Historic  Preser\-ation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preser\-ation  (ACHPI 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  the 
ACHP  (administrative  record  No.  OK- 
964.02).  Neither  the  SHPO  nor  the 
ACHP  responded  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Oklahoma's  proposed 
amendment  as  submitted  on  September 
14,  1994.  and  as  revised  on  December 
20. 1994. 

The  Director  approves,  as  discussed 
in:  Finding  No.  1.  OAC  460:20-35-3 
(a)(2)(D)  and  (b).  eligibility  for 
assistance.  OAC  460:20-35-6(d). 
program  services  and  data  requirements, 
and  OAC  460:20-35-7(a),  applicant 
liability;  and  finding  No.  2.  OAC 
4i50:2O-35-l,  definitions,  OAC  460:20- 
35-3(a)(2)  (A)  and  (B),  eligibility  for 
assistance.  OAC  460:20-35-6  (a)  and  (b) 
(1)  through  (6).  program  services  and 
data  requirements,  and  OAC  460:20-35- 
7(a)  (2)  and  (3),  applicant  liability. 

The  Director  approves  the  niles  as 
proposed  by  Oklahoma  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  936.  codifying  decisions  concerning 
the  Oklahoma  program,  are  being 
amended  to  implement  this  ^i^■^  ision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  E.xecutive  Order  12666 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1288G 
(Regulatory  Planning  and  Review). 
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2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Farts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Papens'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory'  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  malting  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


VII.  List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  3.  1995. 
Charles  E.  Sandberg. 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  93&-OKLAHOMA 

1.  The  authority  citation  for  part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  936.15  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

§  936.15    Approval  of  regulatory  program 
amendments. 

***** 

(o)  Revisions  to  the  following 
provisions  of  the  Oklahoma  Coal  Rules 
and  Regulations  concerning  the  small 
operator  assistance  program,  as 
submitted  to  OSM  on  September  14. 
1994,  and  as  revised  on  December  20. 
1994.  are  approved  effective  March  10. 
1995: 

Oklahoma  Administrative  Code  (OAC) 

460:20-35-1.  definitions; 
OAC  460:20-35-3  (a)(2).  (a)(2)  (A).  (B). 

and'(D).  and  (b).  eligibility  for 

assistance: 
OAC  460:20-35-6  (a),  (b)  (1)  through 

(6),  and  (d).  program  services  and  data 

requirements;  and 
OAC  460:20-35-7  (a),  (a)  (2)  and  (3), 

apphcant  liability. 

[FR  Doc.  95-5921  Filed  3-9-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL  12-36-6669;  FRL-5167-91 

Approval  and  Promulgation  of 
implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  On  June  29.  1990.  the  United 
States  Environmental  Protection  Agency 
(USEPA)  promulgated  a  Federal 
Implementation  Plan  (FIP)  which 
contains  stationary  source  volatile 
organic  compound  (VOC)  control 
measures  representing  reasonably 
available  control  technology  (RACT)  for 


emission  sources  located  in  six 
northeastern  Illinois  (Chicago  area) 
counties:  Cook.  DuPage,  Kane.  Lake, 
McHenry  and  Will.  Included  in 
USEPA's  rules  was  a  jequirement  that 
major  non-Control  Technique  Guideline 
(CTG)  sources  be  subject  to  40  CFR 
52.741  (s).  (u),  (v),  (w),  or  (x).  The  major 
non-CTG  Hmits  in  40  CFR  52.741(x) 
(would,  if  not  for  this  rule)  apply  to  the 
hot  and  cold  aluminum  rolling 
operations  at  the  Reynolds  Metals 
Company's  (Reynolds)  McCook  Sheet  & 
Plate  Plant  in  McCook.  Illinois  (in  Cook 
County).  On  August  19.  1991,  Reynolds 
requested  that  USEPA  reconsider  the 
application  of  40  CFR  52.741(x)  to  its 
facility  in  McCook.  Illinois,  and  on 
October  17. 1991.  Reynolds  requested 
that  USEPA  promulgate  site-specific 
RACT  limits  for  its  hot  and  cold  rolling 
mills.  USEPA  agreed  to  reconsider  the 
RACT  control  requirements  for 
Reynolds'  aluminum  rolling  operations 
and,  on  September  22,  1993,  proposed 
site-specific  RACT  control  requirements 
for  these  operations.  In  this  rule  the 
USEPA  is  promulgating  these  site- 
specific  RACT  limits. 
EFFECTIVE  DATE:  This  rule  is  effective 
April  10,  1995. 

ADDRESSES:  The  docket  for  this  action 
(Docket  No.  A-92-67).  which  contains 
the  public  comments,  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  A  reasonable  fee 
may  be  charged  for  copying.  We 
recommend  that  you  contact  Randolph 

0.  Cano  before  visiting  the  Chicago 
location  and  Rachel  Romine  (202/245- 
3639)  before  visiting  the  Washington. 
D.C.  location. 

U.S.  Environmental  Protection  Agency. 
Region  5,  Regulation  Development 
Branch,  18th  Floor,  Southwest,  77 
West  Jackson  Blvd.,  Chicago.  Illinois 
60604. 

Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  Docket  No.  A-92-67.  Room 
M1500.  Waterside  Mall,  401  M  Street 
SW..  Washington.  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal.  Regulation 

Development  Branch.  USEPA  Region  5. 

(312)  886-6052.  at  the  Chicago  address 

indicated  above. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Part  D  of  the  Clean  Air  Act  (Act).  42 
U.S.C.  7401  et  seq.,  requires  that  states 
adopt  rules  for  major  non-CTG  '  sources. 


This  requirement  is  discussed  in  the 
April  4, 1979,  General  Preamble  for 
Proposed  Rulemaking  (44  FR  20372).  On 
July  21,  1988,  Illinois  submitted  a  rule 
which  covered  major  (100  tons  per  year 
or  more)  non-CTG  VOic  sources.  This 
rule  was  disapproved  by  USEPA  on 
June  29,  1990  (55  FR  26814).  primarily 
because  its  applicability  provisions 
were  inconsistent  with  USEPA 
requirements.  Among  other  defects. 
Illinois'  non-CTG  rule  did  not  regulate 
the  rolling  operations  at  Reynolds' 
McCook  facility. 

On  April  1.  1987.  the  .State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEl'.^  and  sought  a  judgment  that 
USFiPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reillv,  No.  87-C- 
0395.  E.D.  Wis. 

On  May  25.  1988,  USEPA  released  a 
guidance  document  titled  "Issues 
Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations"  (the  "Blue 
Book").  The  purpose  of  this  VOC 
guidance  document  was  to  identify 
deficiencies  which  must  be  removed 
from  existing  State  Implementation 
Plans  (SIP)  and  disapproved  in  any 
proposed  SIPs.  This  document  specifies 
USEPA's  non-CTG  R.\CT  requirements. 

On  Januar)'  18. 1989.  the  District 
Court  in  Wisconsin  v.  Reilly  qrdered 
that  USEPA  promulgate  an  ozone 
implementation  pjan  for  northeastern 
Illinois  within  14  months  of  the  date  of 
that  order.  On  .September  22.  1989. 
USEPA  and  the  States  of  Illinois  and 
Wisconsin  signed  a  settlement 
agreement  in  an  attempt  to  substitute  a 
more  acceptable  schedule  for 
promulgation  of  a  plan  for  the  control  of 
ozone  in  the  Chicago  area.  On 
November  6. 1989.  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  called  for 
the  use  of  a  more  sophisticated  air 
quality  model,  allowed  more  time  for 
USEPA  to  promulgate  a  FIP  using  the 
model.-  and  requires  interim  emission 


'  Control  techniques  guideline  documents  have 
been  prepared  by  USEPA  to  assist  States  in  defining 
RACT  for  the  control  of  VOC  emissions  from 


existing  stationary  sources.  E«cl;  individual  CTG 
rntommends  a  presumptive  norm  of  control 
considered  reasonably  available  to  a  specific  source 
(<itcgor>-. 

'USEPA  is  no  longer  required  to  proniul)>atca 
FIP  using  the  modeling  results  because  the 
setllement  agreement  relieves  I'SEPA  of  such 
responsibility  in  the  event  that  amendments  to  thr 
.^cl  establish  new  deadlines  for  States  to  achieve 
attainment  of  the  ozone  standard.  The  primary 
responsibility  for  developing  any  remaining 
revisions  to  Uiiniiis'  .SIP  belongs  to  Illinois  bcc.iu.si" 


reductions  while  the  modeling  study  is 
being  performed.  The  interim  emission 
reductions  consist  of  Federal 
promulgation  of  required  VOM  '  R.\CT 
rules  for  Illinois  to  remedy  deficiencies 
in  its  State  regulations. 

On  December  27,  1989.  USEPA 
proposed  major  non-CTG  rules 
consistent  with  its  May  25, 1988.  VOC 
guidance  (54  FR  53080).  The  non-CTG 
rules  proposed  for  promulgation  by 
USEPA  covered  Reynolds'  aluminum 
rolling  operations.  On  June  29.  1990. 
USEPA  took  final  action  to  promulgate 
major  non-CTG  rules.  55  FR  26814. 

On  August  29.  1990.  Reynolds  filed  a 
petition  for  review  of  USEPA's  June  29. 

1990.  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  (-lERG-)  et  al.  v.  Reilly,  No.  90- 
2778. 

On  August  19.  1991.  Reynolds 
requested  that  USEPA  reconsider  the 
FIP  rule  as  it  applies  to  its  aluminum 
rolling  operations  and  on  October  17. 

1991.  Rc^-nolds  requested  the  adoption 
of  site-specific  RACT  limits  for  its  hot 
and  cold  rolling  mills.  On  November  20. 
1991,  USEPA  announced  its  intention  to 
reconsider  its  non-CTG  rules  as  they 
apply  to  Reynolds,  and  issued  a  three- 
month  stay  of  the  applicable  rule 
pending  reconsideration,  pursuant  to 
section  307(d)(7)(B)  of  the  Act,  42  U.S.C. 
7607(d)(7)(B).  56  FR  58501.  In  addition, 
on  November  20,  1991,  USEPA 
proposed  to  extend  the  three-month 
stay,  but  only  as  long  as  necessary  to 
complete  reconsideration.  56  FR  58528. 
On  June  23,  1992,  USEPA  extended  the 
stay  beyond  the  3-month  period,  for  as 
long  as  necessary  to  complete 
reconsideration  of  its  non-CTG  rules  for 
Reynolds'  aluminiun  rolling  operations. 
57'FR  27935. 

As  a  result  of  USEPA's  decision  to 
reconsider  the  Federal  rules  as  applied 
to  RejTiolds.  USEPA  reviewed 
information  regarding  Reynolds'  rolling 
operations  and,  on  September  22,  1993 
(58  FR  49254),  proposed  to  promulgate 
site-specific  RACT  control  requirements 
for  Re}'nolds'  aluminum  rolling 
operations.  On  October  20,  1993. 
Reynolds  submitted  comments  in 
response  to  the  proposed  rule. 


the  Clean  Air  Act  .Amendments  of  1990  establish 
such  new  deadlines. 

'The  State  of  Illinois  uses  the  term  "VOM"  in  its 
regulations.  For  the  purposes  of  this  RACTT  analysis, 
this  term  is  considered  equivalent  to  USEPA's  term 

•v(x:.  • 


II.  Discussion  of  Reynolds'  Comments 

Reynolds  stated  in  its  comments  on 
the  proposal  that  it  supports  USEPA's 
promulgation  of  the  site-specific  RACT 
control  requirements  for  its  aluminum 
rolling  operations.  However,  it 
requested  "the  following  minor  changes 
to  the  proposed  rule  to  better  reflect  our 
current  operations."  These  comments 
were  clarified  in  a  July  20. 1994. 
discussion  with  the  author  of  Reynolds' 
comments.  Reynolds'  comments  and 
USEPA's  analysis  of  these  comments 
follow. 

A.  Reynolds  stated  that  the  preamble 
should  be  made  consistent  with  the 
regulator^'  language  regarding  lubricant 
cooling  requirements.  Reynolds 
requested  that  the  part  of  the  preamble 
titled  "RACT  Demonstration  for  Cold 
Rolling  Operations"  be  modified  by 
stating  that  •"•   •   *  RACT  should 
reasonably  require  that  sump  oil 
temperatures  be  maintained  at  150 
degrees  For  less."  instead  of  "•   *   * 
RACT  should  reasonably  require  that 
sump  oil  temperatures  be  maintained  at 
150  degrees  F."  USEPA  agrees  with  the 
point  of  Reynolds'  comment  and  clearly 
intended  for  150  degrees  F  to  be  a 
maximum  temperatiue  because  VOC 
emissions  are  reduced  at  lower 
temperatures.  The  regulation  that 
USEPA  is  promulgating  for  Reynolds  is 
consistent  with  a  maximum  temperature 
requirement  of  150  degrees  F. 

B.  In  its  notice  of  proposed 
rulemaking  (NPR).  USEPA  specified  the 
use  of  "severely  hydrotreatcd  mineral 
seal  oil"  (a  lubricant)  for  Reynolds'  cold 
rolling  mills.  USEPA  further  specified 
that  the  initial  and  final  boiling  points 
of  the  lubricant  must  be  between  460 
degrees  F  and  635  degrees  F,  as 
determined  by  a  distillation  range  test 
using  ASTM  method  D86-90. 

RejTiolds  requested  that  it  be  a 'lowed 
some  flexibility  in  the  specification  of 
the  cold  rolling  lubricant  type  that  is 
allowed  in  case  improved  lubricants 
become  available.  More  specifically,  it 
requested  the  ability  to  use  a  low  vapor 
pressure  (as  determined  by  the 
distillation  range  test  discussed  above) 
organic  lubricant  and  not  be  limited  to 
the  use  of  "severely  hydrotreatcd 
mineral  seal  oil."  Re^molds'  request  is 
reasonable  because  the  lubricant 
emissions  are  a  function  of  the  initial 
boiling  point  and  it  has  not  requested 
that  the  initial  boiling  point  of  460 
degrees  F  be  changed.  This  lubricant 
RACT  control  requirement  is,  therefore, 
revised  in  this  final  rule,  consistent  with 
Reynolds'  request. 

C.  The  proposed  rule  limits  the  inlet 
sump  rolling  lubricant  temperature  to 
150  degrees  F  for  RejTiolds'  cold  rolling 


UMI 
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mills  and  200  degrees  F  for  its  hot 
rolling  mills.  In  its  comments  Reynolds 
states  that,  in  some  cases,  the  lubricant 
is  heated  or  cooled  after  the  sump  but 
prior  to  the  lubricant  nozzles.  Thus, 
measuring  temperature  in  the  inlet 
sump  may  not  always  be  representative. 

USEPA  agrees  with  Reynolds  that  the 
temjjerature  of  the  inlet  lubricant 
supply  measured  after  the  inlet  sump 
would  be  more  reflective  of  the  as- 
applied  lubricant  temperature  and, 
therefore,  the  final  rule  allows 
temperature  measurement  after  the  inlet 
sump. 

D.  The  proposed  rule  requires  chart 
recorders  for  coolant  temperature 
monitoring  and  coolant  temperature 
recording  charts  to  satisfy  recordkeeping 
requirements.  Although  Reynolds  has 
installed  chart  recorders,  it  would  like 
the  option  of  moving  to  an  electronic 
data  system  in  the  future.  USEPA  agrees 
that  the  use  of  electronic  temperature 
recorders  is  an  acceptable  alternative, 
and  could  greatly  facilitate  data  review. 
Therefore,  the  final  rule  allows  use  of 
electronic  data  recorders. 

III.  Specific  RACT  Control 
Requirements  and  Test  Methods 

A.  Cold  Rolling  Mills 

RACT  for  the  aluminum  sheet  cold 
rolling  mills  Nos.  1  and  7  at  the  McCook 
Sheet  &  Plate  plant  is  the  use  of  a  low 
vapor  pressure  (as  determined  by 
distillation  range  testing)  organic 
lubricant  and  a  maximum  inlet  supply 
rolling  lubricant  temperature  of  150'F. 
Compliance  shall  be  demonstrated  by  a 
monthly  distillation  range  analysis  of  a 
grab  rolling  lubricant  sample  from  each 
operating  mill  and  daily  rolling 
lubricant  temperature  readings  in  the 
inlet  supply  feeding  each  mill. 

All  incoming  shipments  of  lubricant 
for  the  Nos.  1  and  7  cold  mills  must  be 
sampled  and  each  sample  must  undergo 
a  distillation  range  test  using  ASTM 
method  D86-90,  "Standard  Test  Method 
for  Distillation  of  Petroleum  Products." 
The  initial  and  final  boiling  points  of 
the  lubricant  must  be  between  460°F 
and  eaS'F.  Also,  for  the  cold  mills, 
samples  of  the  as-applied  lubricants 
must  be  taken  on  a  monthly  basis  to 
verify,  using  ASTM  method  D86-90, 
that  the  boiling  points  are  between 
460'F  and  eSS'F. 

B.  Hot  Rolling  Mills 

RACT  for  the  aluminum  sheet  and 
plate  hot  rolling  mills,  120  inch,  96 
inch,  80  inch  and  145  inch  mills,  at  the 
McCook  Sheet  &  Plate  plant  is  the  use 
of  an  oil/water  emulsion  (rolling 
lubricant)  not  to  exceed  15%  by  weight 
of  petroleum-based  oil  and  additives 


and  a  maximum  inlet  supply  rolling 
lubricant  temperature  of  200''F. 
Compliance  shall  be  demonstrated  by  a 
monthly  analysis  of  a  grab  rolling 
lubricant  sample  from  each  operating 
mill  and  daily  temperature  readings  in 
the  inlet  supply  feeding  each  mill. 

The  lubricants  at  each  hot  mill  must 
be  sampled  and  tested,  for  the 
percentage  of  oil  and  water,  on  a 
monthly  basis.  ASTM  Method  D95-83 
(Reapproved  1990).  "Standard  Test 
Method  For  Water  in  Petroleum 
Products  and  Bituminous  Materials  by 
Distillation",  shall  be  used  to  determine 
the  percent  by  weight  of  petroleum- 
based  oil  and  additives. 

C.  Coolant  Temperature  Monitoring 

Coolant  temperatures  shall  be 
monitored  at  all  of  the  rolling  mills  by 
use  of  thermocouple  probes  and  chart 
recorders  or  electronic  data  recorders. 
The  probes  sense  the  coolant 
temperatures  at  the  supply  side  to  the 
mills. 

D.  Recordkeeping 

All  distillation  test  results  for  cold 
mill  lubricants,  all  percent  oil  test 
results  for  hot  mill  lubricants,  all 
coolant  temperature  recording  charts 
and/or  temperature  data  obtained  from 
electronic  data  recorders,  and  all  oil/ 
water  emulsion  formulation  records 
shall  be  kept  on  file,  and  be  available  for 
inspection  by  USEPA,  for  three  years. 

IV.  Compliance  Date 

A  compliance  date  of  four  months 
from  promulgation  is  required  so  that 
Reynolds  has  adequate  time  to  comply 
with  revised  recordkeeping 
requirements. 

V.  Summary  and  Conclusions 

This  rule  establishes  site-specific 
RACT  requirements,  revised 
recordkeeping  requirements,  and 
revised  test  methods  for  Reynold's 
aluminum  rolling  mills.  These 
requirements  are  consistent  with 
USEPA's  notice  of  proposed  rulemaking 
as  modified  by  Reynolds'  comments. 
The  use  of  lower  VOC  emitting 
lubricants  and  lubricant  temperature 
control  has  been  previously  approved 
by  USEPA  as  RACT  for  another 
aluminum  rolling  mill  (55  FR  33904). 
Compliance  with  the  revised  emission 
limits  and  recordkeeping  requirements 
must  be  achieved  four  months  from 
USEPA's  publication  of  this  rule.  Also, 
as  proposed,  the  USEPA  is  withdrawing 
the  June  23, 1992,  stay. 

USEPA  is  taking  this  action  pursuant 
to  its  authority  under  section  110(k)(6) 
of  the  Act  to  correct  through  rulemaking 


any  plan  or  plan  revision.*  The  USEPA 
is  interpreting  this  provision  to 
authorize  USEPA  to  make  corrections  to 
a  promulgated  regulation  when  it  is 
shown  to  USEPA's  satisfaction  that  the 
infortnation  made  available  to  USEPA  at 
the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate,  and  other 
information  persuasively  supports  a 
change  in  the  regulation.  See  57  FR     *"' 
6762  at  6763  (November  30. 1992).  In 
this  case,  the  information  made 
available  to  USEPA  during  the 
rulemaking  for  Reynolds  was  clearly 
inadequate  for  the  development  of  a 
site-specific  RACT  determination.' 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  involves  only  one  source. 
Reynolds  Metals  Company.  (Reynolds  is 
not  a  small  entity.)  Therefore.  USEPA 
certifies  that  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  9. 1995.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purpose  of 
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judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nile 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


'Since  USEPA  is  taking  this  action  pursuant  to 
section  1 10(k)(6).  USEPA  believes  that  section  193 
of  the  Act  (the  savings  clause)  is  inapplicable.  By 
its  terms,  section  110(k)(6)  does  not  require  any 
additional  submission  or  evidence.  Section  193 
requires  an  assurance  of  equivalency  for  any 
revision.  In  order  to  provide  for  equivalency,  the 
State  would  need  to  provide  for  compensating 
reductions.  USEPA  believes  that  this  conflict 
should  be  resolved  concluding  that  section 
110(k)(C)  is  not  constrained  by  the  savings  clause 
requirement  of  equivalent  reductions.  USLPA 
believes  that  the  state  and  the  sources  within  the 
state  should  not  have  to  bear  the  burden  of 
additional  reductions  where  USEPA  lacked 
important  site-specific  information  at  the  time  of  an 
initial  promulgation.  This  is  particularly  true  in  thn 
case  of  FlPs.  where  USEPA  takes  the  lead  in 
developing  the  regulations  and  is  not  merely  acting 
on  state-submitted  regulations. 

'  As  discussed  earlier,  USEPA  wa^  required  to 
promulgate  the  June  29, 1990  FIP  regulations  under 
the  tight  timeframe  ordered  by  the  Court  in 
IVisco/isin  V.  Rcilly. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 

Dated:  February  28,  1995. 
Carol  M.  Browner. 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

Section  52.741  is  amended  by  adding 
a  new  paragraph  (x)(7)  and  revising 
paragraph  (z)(4)  as  follows: 

§  52.741    Control  strategy:  Ozone  control 
measures  for  Cook.  DuPage,  Kane,  Lake, 
McHenry,  and  Will  Counties. 

***** 

(x)  *   •  * 

(7)  The  control,  recordkeeping,  and 
monitoring  requirements  in  this 
paragraph  apply  to  the  aluminum 
rolling  mills  at  the  Reynolds  Metals 
Company's  McCook  Sheet  &  Plate  Plant 
in  McCook,  Illinois  (Cook  County) 
instead  of  the  control  requirements  and 
test  methods  in  the  other  parts  of 
paragraph  (x),  and  the  recordkeeping 
requirements  in  paragraph  (y)  of  this 
section.  All  of  the  following 
requirements  must  be  met  by  Reynolds 
on  and  after  July  7, 1995. 

(i)  Only  organic  lubricants  with  initial 
and  final  boiling  points  between  460 
degrees  F  and  635  degrees  F,  as 
determined  by  a  distillation  range  test 
using  ASTM  method  D86-90,  are 
allowed  to  be  used  at  Reynolds' 
aluminum  sheet  cold  rolling  mills 
numbers  1  and  7.  All  incoming 
shipments  of  organic  lubricant  for  the 
number  1  and  7  mills  must  be  sampled 
and  each  sample  must  undergo  a 
distillation  range  test  to  determine  the 
initial  and  final  boiUng  points  using 
ASTM  method  D86-90.  A  grab  rolling 
lubricant  sample  shall  be  taken  from 
each  operating  mill  on  a  monthly  basis 
and  each  sample  must  undergo  a 
distillation  range  test,  to  determine  the 


initial  and  final  boiling  points,  using 
ASTM  method  D86-90. 

(ii)  An  oil/water  emulsion,  with  no 
more  than  15  percent  by  weight  of 
petroleum-based  oil  and  additives,  shall 
be  the  only  lubricant  used  at  Reynolds' 
aluminum  sheet  and  plate  hot  rolling 
mills,  120  inch,  96  inch,  80  inch,  and 
145  inch  mills.  A  grab  rolling  lubricant 
sample  shall  be  taken  from  each 
operating  mill  on  a  monthly  basis  and 
each  sample  shall  be  tested  for  the 
percent  by  weight  of  petroleum-based 
oil  and  additives  by  ASTM  Method 
D95-83. 

(iii)  The  temperature  of  the  inlet 
supply  of  rolling  lubricant  for 
aluminum  sheet  cold  rolling  mills 
numbers  1  and  7  shall  not  exceed 
150  °F,  as  measured  at  or  after  (but  prior 
to  the  lubricant  nozzles)  the  inlet  sump. 
The  temperature  of  the  inlet  supply  of 
rolling  lubricant  for  the  aluminum  sheet 
and  plate  hot  rolling  mills,  120  inch,  96 
inch,  80  inch,  and  145  inch  mills  shall 
not  exceed  200  °F,  as  measured  at  or 
after  (but  prior  to  the  lubricant  nozzles) 
the  inlet  sump.  Coolant  temperatures 
shall  be  monitored  at  all  the  rolling 
mills  by  use  of  thermocouple  probes 
and  chart  recorders  or  electronic  data 
recorders. 

(iv)  All  distillation  test  results  for  cold 
mill  lubricants,  all  percent  oil  test 
results  for  hot  mill  lubricants,  all 
coolant  temperature  recording  charts 
and/or  temperature  data  obtained  from 
electronic  data  recorders,  and  all  oil/ 
water  emulsion  formulation  records, 
shall  be  kept  on  file,  and  be  available  for 
inspection  by  USEPA,  for  three  years. 

*  *  *  It  * 

(z)  *  *  * 

(4)  40  CFR  52.741(e),  only  as  it 
applies  to  Riverside  Laboratories 
Incorporated,  is  stayed  from  June  12, 
1992,  until  USEPA  completes  its 
reconsideration  for  Riverside. 
***** 

IFR  Doc.  95-6002  Filed  3-9-95;  8:45  am) 
BILUNG  CODE  6$60-60-P 


40  CFR  Part  63 
[FRL-517a-1] 

Approval  of  Delegation  of  Authority; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Coke  Oven 
Batteries;  Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  granting  delegation  of 
authority  to  the  State  of  Utah  to 
implement  and  enforce  the  National 


Emission  Standards  for  Coke  Oven 
Batteries.  The  Governor  of  Utah 
requested  delegation  from  EPA  Region 
VIII  in  a  letter  dated  August  18,  1994. 
EPA  has  reviewed  the  application  and 
has  reached  a  decision  that  the  State  of 
Utah  has  satisfied  all  of  the 
requirements  necessary  to  qualify  for 
approval  of  delegation.  The  effect  of  this 
action  allows  the  State  of  Utah  to 
implement  and  enforce  Clean  Air  Act 
standards  for  coke  oven  batteries. 
DATES:  This  action  is  effective  May  9, 
1995  unless  adverse  comments  are 
received  by  April  10, 1995.  If  the 
effective  date  is  delayed  due  to 
comments,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  subiratted  to  Patricia  D.  Hull, 
Director,  Air,  Radiation  &  Toxics 
Division,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466  and  concurrently  to  Russell  A. 
Roberts,  Director,  Division  of  Air 
Quality,  Department  of  Environmental 
Quality,  1950  West  North  Temple,  Salt 
Lake  City,  Utah  84114^820.  A  docket 
containing  State  of  Utah's  submittal  is 
available  for  public  inspection  during 
normal  business  hours  at  the  above 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Scott  Whitmore  at  (303)  293-1758. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  1990  Amendments  to  the  Clean 
Air  Act  provide  a  congressional 
mandate  to  establish  emission  standards 
regulating  coke  oven  emissions.  Under 
section  112(d)(8),  the  EPA  must 
promulgate  standards  based  on 
specified  minimum  requirements  and 
work  practice  regulations.  On  October 
27,  1993,  the  EPA  met  this  requirement 
by  promulgating  in  the  Federal  Register 
(58  FR  57534)  the  national  standards  for 
coke  oven  emissions.  The  standard 
applies  to  all  existing  coke  oven 
batteries,  including  by-product  and 
nonrecovery  coke  oven  batteries,  and  to 
all  new  coke  oven  batteries  constructed 
on  or  after  December  4, 1992. 

On  August  18,  1994  the  Governor  of 
Utah  requested  delegation  of  authority 
to  implement  and  enforce  40  CFR  Part 
63,  Subpart  L,  National  Emission 
Standards  for  Coke  Oven  Batteries.  Prior 
to  this  request,  the  State  of  Utah 
implemented  the  criteria  for  delegation 
as  described  in  40  CFR  63.91(b),  Criteria 
common  to  all  approval  options. 
Criteria  for  approval  to  delegate  include 
a  written  finding  by  the  State  Attorney 
General  that  the  State  has  the  necessary 
legal  authority  to  implement  and 
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enforce  the  rule;  state  statutes, 
regulations,  and  other  provisions  that 
contain  the  appropriate  authority  to 
implement  and  enforce  the  rule,  a 
demonstration  of  adequate  resources,  a 
schedule  demonstrating  expeditious 
implementation  of  the  rule,  and  a  plan 
that  assures  expeditious  compliance  by 
all  sources  subject  to  the  rule.  Utah, 
concurrently  with  its  request  for 
delegation,  submitted  documentation 
demonstrating  it  meets  the  criteria 
necessary  for  granting  approval. 

As  required  by  40  CFR  63.91(a)(2),  the 
EPA  is  seeking  public  comments  for  30 
days.  The  comments  shall  be  submitted 
concurrently  to  the  State  of  Utah  and  to 
EPA.  The  State  of  Utah  can  then  submit 
a  response  to  the  comments  to  EPA. 

EPA  is  approving  the  State  of  Utah's 
request  for  delegation  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  this 
Federal  Register  notice  will  serve  as  the 
final  notice  of  the  approval  to  delegate 
the  implementation  and  enforcement  of 
this  program.  The  effective  date  will  be 
60  days  from  the  date  of  this  publication 
and  no  further  activity  will  be 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  pubhc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  accompanying  proposed 
rule  which  appears  in  the  Proposed 
Rule  Section  of  this  Federal  Register. 
However,  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

Final  Action 

Through  review  of  the  documentation 
submitted  to  EPA  and  knowledge  of 
Utah's  implementation  activities  for 
these  standards,  EPA  has  determined 
that  the  State  of  Utah  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  Section  112  of  the  Clean 
Air  Act.  as  amended  in  1990,  and  40 
CFR  Part  63  for  the  implementation  and 
enforcement  of  the  National  Emission 
Standards  for  Coke  Oven  Batteries. 
Therefore,  pursuant  to  Section  112(1)  of 
the  Clean  Air  Act,  as  amended  in  1990, 
42  U.S.C.  7412(1),  and  40  CFR  Part  63, 
EPA  hereby  delegates  its  authority  to  the 
State  of  Utah  for  the  implementation 
and  enforcement  of  the  National 
Emission  Standards  for  Coke  Oven 
Batteries  for  all  sources  located,  or  to  be 
located  in  the  State  of  Utah. 

Please  note  that  not  all  authorities  for 
the  NESHAP  can  be  delegated  to  the 
state.  The  EPA  Administrator  retains 


authority  to  implement  those  portions  of 
the  national  emission  standards  and 
their  general  provisions  that  require 
approval  of  equivalency  determinations 
and  alternative  test  methods,  decision- 
making to  ensure  national  consistency, 
and  EPA  rulemaking  to  implement. 
Sections  not  delegable  include,  but  are 
not  limited,  to  the  authorities  listed  as 
not  delegable  in  40  CFR  part  63,  subpart 
L,  under  Delegation  of  Authority. 

As  these  National  Emission  Standards 
for  Coke  Oven  Batteries  are  updated, 
Utah  should  revise  its  rules  and 
regulations  accordingly  and  in  a  timely 
manner. 

EPA  retains  concurrent  enforcement 
authority.  If  at  emy  time  there  is  a 
conflict  between  the  state  and  federal 
regulations,  the  federal  regulations  must 
be  applied  if  they  are  more  stringent 
than  the  state  regulations. 

Effective  May  9, 1995  all  notices, 
reports,  and  other  correspondence 
required  under  40  CFR  part  63,  subpart 
L,  should  be  sent  to  the  State  of  Utah 
rather  than  to  EPA  Region  VIII,  Denver, 
Colorado. 

List  of  Subjects  in  40  CFR  Part  63 

Envirotunental  protection.  Air 
pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Authority:  42  U.S.C.  7412. 

Dated:  February  23,  1995. 
Kerrigan  Clough, 

Acting  Regional  Administrator,  Region  VIII. 
|FR  Doc.  95-5978  Filed  3-9-95;  8:45  ami 
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40  CFR  Part  70 
[NM002;  FRL-616»-6] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  City  of 
Albuquerque  Environmental  Health 
Department,  Air  Pollution  Control 
Division 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Informational  notice. 

SUMMARY:  The  EPA  published  without 
prior  proposal  a  Federal  Register  (FR) 
notice  promulgating  interim  approval  of 
the  operating  permits  program 
submitted  by  the  New  Mexico 
Governor's  designee,  Mr.  Lawrence 
Rael,  for  the  City  of  Albuquerque  as 
Chief  Administrative  Officer,  and  for 
Bernalillo  County  as  the  administrative 
head  of  the  Albuquerque/Bemalillo 
County  Operating  Permits  Program,  for 
the  purpose  of  complying  with  the 
Federal  requirements  of  an  approved 
program  to  issue  operating  permits  to  all 


major  stationary  sources,  and  to  certain 
other  sources  with  the  exception  of 
Indian  Lands.  This  submittal  for  the 
operating  permits  program  was  made  by 
the  City  of  Albuquerque  on  April  4, 
1994.  EPA's  direct  final  approval  was 
published  on  January  10, 1995  (60  FR 
2527). 

The  EPA  subsequently  received 
comments  from  the  American  Forest 
and  Paper  Association  (AF&PA)  on  the 
action.  Two  comments  were  received 
from  this  commenter:  one  with  respect 
to  the  definition  of  "Title  I 
modification"  and  the  other  regarding 
the  implementation  of  section  112(g).  A 
letter  from  National  Environmental 
Development  Association/Clean  Air 
Regulatory  Project  was  received  by  the 
EPA  approximately  two  weeks  after  the 
close  of  the  public  comment  period. 
That  letter  set  out  the  same  comments 
expressed  by  the  AF&PA,  and  will  be 
added  to  the  EPA's  docket  for  the 
approval  of  the  Albuquerque  Operating 
Permits  Program  although  not  discussed 
further  in  this  notice. 

With  respect  to  the  definition  of  Title 
I  modification,  the  AF&PA  noted  that 
the  Albuquerque  definition  of  "Title  I 
modification"  does  not  include  changes 
reviewed  under  a  minor  source 
preconstruction  review  program 
("minor  NSR  changes").  AF&PA  stated 
its  belief  that  this  was  consistent  with 
the  relatively  narrow  definition  of  Title 
I  modification  which  AF&PA  believed  is 
contained  in  the  current  Part  70  rules. 
The  AF&PA  also  noted  that  EPA  has 
recently  proposed  changing  its  current 
definition  of  "Title  I  modification"  to 
expressly  include  virtually  any  change 
that  constitutes  a  modification  under 
any  provision  of  Title  I  of  the  Act.  59 
FK  44572  (August  29, 1994).  The 
AF&PA  noted  that  EPA  in  prior  months 
had  conditioned  either  interim  or  full 
approval  of  several  States'  operating 
permit  programs  on  the  adoption  of 
such  a  definition,  which  is  broader  than 
that  contained  in  the  Albuquerque 
Operating  Permits  Program.  However, 
the  AF&PA  noted  that  EPA  was  now 
taking  no  position  on  the  Albuquerque 
Operating  Permits  Program  definition  of 
"Title  I  modification"  as  grounds  for 
either  interim  approval  or  disapproval 
of  the  program.  The  AF&PA  in  its 
comments  stated  that  it  supports  this 
new  approach  by  EPA  of  not  taking  a 
position  on  Albuquerque's  narrower 
definition. 

Because  this  comment  is  not  adverse 
to  the  position  taken  by  EPA  in  its 
Direct  Final  Rule  approving  the 
Albuquerque  Operating  Permits 
Program,  it  does  not  require  the 
withdrawal  of  the  Direct  Final  Rule 


promulgating  interim  approval  of  the 
City's  Program. 

In  its  comment  involving  the 
implementation  of  Federal  Clean  Air 
Act  section  112(g),  the  AF&PA  objected 
to  EPA's  proposed  approval  of 
Albuquerque's  stated  intention  to  use  its 
preconstruction  permit  process  to 
implement  the  section  112(g) 
requirements  of  its  operating  permits 
program  prior  to  the  promulgation  of  a 
final  Federal  112(g)  rule.  The  AF&PA 
acknowledged  that,  based  on  comments 
submitted  by  AF&PA  and  others,  the 
EPA  might  revise  its  position  that 
section  112(g)  requirements  take  effect 
upon  approval  of  a  State's  Title  V 
program,  and  instead  allow  States  to 
defer  implementing  the  modification 
provisions  of  section  112(g)  until 
sometime  after  the  final  Federal  rule  is 
promulgated,  an  action  which  AF&PA 
stated  it  believes  would  be  appropriate  '. 

On  February  8,  1995.  the 
Administrator  of  EPA  signed  an 
interpretive  notice  which  was  published 
at  60  FTl  83333  (February  14, 1995), 
delaying  the  implementation  of  section 
112(g)  for  both  new  and  existing 
sources.  This  delay  of  implementation 
of  section  112(g)  renders  AF&PA 's 
comment  moot. 

Accordingly,  the  direct  final  interim 
approval  of  the  Albuquerque  Operating 
Permits  Program  will  not  be  withdrawn 
and  will  remain  final  as  published 
January  10,  1995  (60  FR  2527). 
EFFECTIVE  DATE:  Will  be  effective  on 
March  13, 1995  as  published  in  60  FR 
2527. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Adele  D.  Cardenas,  New  Source  Review 
Section  (6T-AN),  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  suite  700,  Dallas,  Texas  75202- 
2733,  telephone  (214)  665-7210. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedures. 
Intergovernmental  relations.  Operating 
permits. 

Authority:  42  U.S.C.  7401,  ef  seq. 

Therefore,  the  final  rule  ap(>earing  at 
60  FR  2527,  January  10,  1995,  remains 
as  published  and  will  be  effective  March 
13, 1995. 


'  Section  112(g)  of  the  Clean  Air  Act  requires  the 
case-by-case  establishment  of  Maximum  Achievable 
Control  Technology  standards  for  any  "modified" 
major  sources  of  hazardous  air  pollutant  emissions. 
The  source  is  "modified"  whenever  a  "physical 
change  or  change  in  the  method  of  operation" 
results  in  a  greater  than  de  minimis  increase  in 
actual  emissions  of  hazardous  air  pollutants,  unless 
that  increase  will  be  offset  by  an  equal  or  greater 
decrease  in  the  quantity  of  emissions  of  another 
hazardous  air  pollutant  (or  pollutants)  from  such 
source  which  is  deemed  more  hazardous.  42  U.S.C. 
S  7412(g)(1)(A). 


Dated:  March  3, 1995. 
Jane  N.  Saginaw, 
Regional  Administrator  (6A). 
(FR  Doc.  95-5982  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  6660-SO-P 

40  CFR  Part  372 
[OPPTS-400082B;  FRL-4929-2] 

Toxic  Chemical  Release  Reporting; 
Community  RIght-to-Know;  Technical 
Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  This  document  corrects  seven 
errors  and  clarifies  one  listing  in  the 
final  rule  published  in  the  Federal 
Register  of  November  30, 1994,  in 
which  EPA  promulgated  the  addition  of 
286  chemicals  and  chemical  categories 
to  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  of  1986.  Five  of  the 
errors  are  typographical  errors,  two  for 
the  Chemical  Abstracts  Service  (CAS) 
registry  numbers  for  isophorone 
diisocyanate  and  metribuzin  and  three 
for  the  spelling  of  the  chemical  names 
for  acifiuorfen,  sodium  salt,  dicamba, 
and  4-methyldiphenylmethane-3,4- 
diisocyanate.  The  sixth  correction  is  to 
remove  the  listing  for  fiumetraUn, 
which  the  Agency  has  deferred  for 
fisting,  from  the  CAS  order  list  in  the 
regulations.  The  seventh  correction  is  an 
editing  error  in  the  chemical  formula  for 
the  polychlorinated  alkanes  category.  In 
addition,  EPA  is  clarifying  the  fisting  for 
the  polychlorinated  alkanes  category. 
This  document  corrects  these  errors  and 
makes  the  above  referenced 
clarification. 

EFFECTIVE  DATE:  This  document  is 
effective  March  10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Project  Manager,  202-260- 
9592  for  specific  information  on  this 
document.  For  general  information  on 
EPCRA  contact  the  Emergency  Planning 
and  Community  Right-to-Know 
Information  Hotline,  Environmental 
Protection  Agency,  Mail  Stop  5101,  401 
M  St.,  SW.,  Washington,  DC  20460,  Toll 
free:  800-535-0202,  Toll  bee  TDD:  800- 
553-7672. 
SUPPLEMENTARY  INFORMATION: 

L  CAS  Number  Corrections 

In  the  Federal  Register  of  November 
30, 1994  (59  FR  61432),  EPA  issued  the 
final  rule  adding  chemicals  to  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  section  313 
list  of  toxic  chemicals.  The  Chemical 


Abstract  Service  (CAS)  number  for 
isophorone  diisocyanate  was  incorrectly 
published  as  "004098-71-0"  in  the 
preamble  on:  (1)  Page  61436,  second 
column  of  the  table,  seventh  entry,  (2) 
page  61454,  second  column,  eighth  line 
from  the  bottom,  and  (3)  in  the 
regulatory  text,  §  372.65(c),  on  page 
61484, 11th  entry  under  the 
diisocyanates  category.  The  correct  CL\S 
number  for  isophorone  diisocyeinate  is 
"004098-71-9".  In  addition,  the  CAS 
number  for  metribuzin  was  incorrectly 
pubUshed  in  the  preamble  as  "021087- 
64-5"  on  page  61437,  second  column  of 
the  table,  26th  entry,  and  in  the 
regulatory  text,  §  372.65(a),  as  "21087- 
64-5"  on  page  61477,  second  column  of 
the  table,  ninth  entry,  and  page  61483, 
first  column  of  the  table,  26th  entry.  The 
correct  CAS  number  is  "21087-64^9". 

The  chemical  name  for  acifiuorfen, 
sodium  salt  was  spelled  incorrecdy  in 
the  preamble  as  "[5-(2-Chloro-4- 
(trinouromethyl)phenoxy)-2- 
nitrobenzoic  acid,  sodium  salt)"  on:  (1) 
Page  61434,  first  coliunn  of  the  table, - 
third  entry,  and  (2)  in  the  regulatory 
text,  §  372.65(a),  page  61473,  first 
column  of  the  table,  third  entry,  and 
§  372.65(b),  page  61484,  second  column 
of  the  table,  12th  entry.  The  correct 
spelling  is  "acifiuorfen,  sodium  salt  [5- 
(2-Chloro-4-(trifluoromethyl)phenoxy)- 
2-nitrobenzoic  acid,  sodium  salt)". 

The  chemical  name  for  dicamba  was 
incorrectly  spelled  in  the  preamble  as 
' '  (3 ,6-Dichloro-2-methyoxybenzoic 
acid)"  on:  (1)  Page  61435,  first  column 
of  the  table,  38th  entry,  and  (2)  in  the 
regulatory  text,  §  372.65(a),  page  61475, 
first  column  of  the  table,  12th  entry,  and 
§  372.65(b),  page  61482,  second  column 
of  the  table,  13th  entry.  The  correct 
spelfing  is  "dicamba  (3,6-Dichloro-2- 
methoxybenzoic  acid)". 

In  the  regulatory  text,  §  372.65(c), 
page  61484,  first  column,  the  12th  entry 
imder  the  diisocyanates  category  was 
incorrectly  Usted  as  "4- 
methy  Idipheny  hnethane-3 ,4- 
diisocyante".  "The  correct  spelling  is  "4- 
methyldiphenylmethane-3,4- 
diisocyanate". 

II.  Chemical  Listing  Corrections  and 
Clarification 

Also  in  the  Federal  Register  of 

November  30,  1994  (59  FR  61432),  the 
chemical  flumetralin  was  listed  in  the 
regulatory  text,  §  372.65(b),  on  page 
61484.  EPA  did  not  finalize  the  addition 
of  flumetralin  in  this  rulemaking  and  it 
should  not  be  listed  in  the  regulations. 
Therefore,  EPA  is  removing  the  entry  for 
fliunetralin  from  §  372.65(b).  EPA  has 
deferred  final  action  on  the  listing  of 
flumetrahn  under  EPCRA  section  313 
until  a  later  date  (see  59  FR  61439). 
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The  chemical  formula  for  the 
polychlorinated  alkanes  category  was 
shown  as  "CxH2,-yCly"  in:  (1)  The 
preamble  on  page  61463.  second 
column,  first  full  paragraph,  line  seven, 
and  (21  the  regulatory  text.  §  372.65(c). 
on  page  61485.  column  one  of  the  table, 
first  entry.  The  correct  formula  for  the 
polyfchlorinated  alkanes  category  is 
"CxH2,.y  +  2Cly".  EPA  is  also  clarifying 
the  listing  for  the  polychlorinated 
alkanes  category.  The  listing  for  this 
category  is  changed  to  "polychlorinated 
alkanes  (Cio  to  Cm)".  This  clarification 
is  intended  to  provide  more  consistency 
between  the  name  of  the  category  and 
the  chemical  formula.  All  other 


information  pertinent  to  this  category  is 
correct  in  the  final  rule. 

Dated:  February  27. 1995. 
Susan  B.  Hazen 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore.  40  CFR  part  372  is 
amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 

2.  In  §  372.65  by  revising  the  entries 
for  acifluorfen,  sodium  salt  [5-(2-Chloro- 
4-(triflouoromethyl)phenoxy)-2- 


nitrobenzoic  acid,  sodium  salt],  dicamba 
(3,6-Dichloro-2-methyoxybenzoicacid), 
and  metribuzin  in  paragraph  (a), 
revising  the  entries  for  1918-00-9, 
21087-64-5,  and  62476-59-9  and 
removing  the  entry  for  62924-70-3  in 
paragraph  (b),  and  revising  under  the 
Diisocyanates  category,  the  entries  for 
isophorone  diisocyanate  and  4- 
methyldiphenylmethane-3.4- 
diisocyante,  and  revising  the  category 
entry  for  polychlorinated  alkanes  in 
paragraph  (c)  to  read  as  follows: 

§  372.65    Chemicals  and  chemical 
categories  to  which  the  part  applies. 

(a)  *     *     * 


Chemical  Name 


CAS  No. 


Effective  Date 


Acifluorfen.  sodium  salt  (5-(2-Chloro-4-(trifluoromethyl)phenoxy)-2-nitrobenzoic  acid,  sodium    62476-59-9 
salt] 


Dicamba  (3.6-Dichloro-2-methoxybenzoic  acid) 


Metribuzin 


1918-00-9 

I 

21087-64-9 


1/1/95 

« 

1/1/95 
1/1/95 


(b)* 


CAS  No. 


Chemical  Name 


Effective  Date 


1918-00-9 

21087-64-9 

62476-59-9 


Dicamba  (3.6-Dichloro-2-methoxybenzoic  acid) 


Metribuzin 


Acifluorfen.  sodium  salt  [5-(2-Chloro-4-(trifluoromethyl)  phenoxy)-2-nitrot3enzoic  acid,  sodium 
salt] 


1/1/95 
1/1/95 

1/1/95 


(0 


*       *       * 


Category  Name 


Effective  Date 


Diisocyanates 

004098-71 -9        Isophorone  diisocyanate 

075790-74-0       4-Methyldiphenylmethane-3,4-diisocyanate 

Polychlorinated  alkanes  (Cio  to  C13):  Includes  those  chemicals  defined  by  the  following  formula: 

C»H2,.y*2Cly 

wtiere  X- lOto  13; 
y-  3  to  12;  and 
where  the  average  chlorine  content  ranges  from  40-70%  with  the  limiting  molecular  formulas  CioHwCb  and 

Cl3Ht6CI|2. 


1/1/95 
1/1/95 


[FR  Doc.  95-5984  Filed  3-9-95;  8:45  am] 

BILUNQ  CODE  a560-60-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-7127] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 


Category  Name 


Effective  Date 


Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 


the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Fart  65 

Flood  insurance,  Fioodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County 

Location 

Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of  community 

Effective  date 
of  modifica- 
tion 

Community 
No. 

Connecticut:  New 
Haven  County. 

Town  of  Madison 

January  4,  1 995, 
January  1 1 , 
1995,  Shoreline 
Times. 

Mr.  Thomas  Rylander,  First  Selectman 
for  the  Town  of  Madison,  Eight  Canv 
pus     Drive,     Madison,     Connecticut 
06443. 

December 
22,  1994. 

090079  C 

1/1/95 


UMI 
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State  and  County 


Florida:  Orange  County 


Georgia:  Cdbb  County  . 


Georgia:  Gwinnett 
County. 


Illinois:  Unincorporated 
Areas. 


Illinois:  McHenry  Coun- 
ty- 


Indiana:  Vigo  County  .... 


North  Carolina:  Gaston 
County. 


Ohio:  Franklin  and 
Delaware  Counties. 


Pennsylvania:  Berks 
County. 


South  Carolina:  Lexing- 
ton County. 


Location 


Unincorporated  areas 


Unincorporated  areas 


Unincorporated  areas 


Cook  County 


Lake-ln-The-Hills  (Vil- 
lage). 

Unincorporated  areas 


City  of  Gastonia . 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


City  of  Westerville 


Borough  of 
Wyomissing. 


Unincorporated  areas 


January  18,  1995, 

January  25, 

1995,  Orlando 

Sentinel. 
Decembers,  1994, 

December  13, 

1994,  Marietta 
Daily  Journal. 

January  10,  1995. 
January  17, 

1995,  Gwinnett 
Post  Tribune. 

September  2,  1994, 
September  9, 

1994,  Ttie  Chi- 
cago Tribune. 

January  20,  1995, 
January  27, 

1995,  The  North- 
west Herald. 

Decemt)er  30, 

1 994,  January  6, 

1995,  Tribune- 
Star. 

January  17,  1995, 
January  24, 
1995,  The  Gas- 
ton Gazette. 

January  18,  1995, 
January  25, 
1995,  Westerville 
News  and  Putylic 
Opinion. 

Decemt)er  19, 
1994,  December 
26,  1994,  Times- 
Eagle. 

December  14, 
1994,  December 
21,  1994,  The 
State. 


Chief  executive  officer  of  community 


Ms.  Jean  Bennett,  Orange  County  Ad- 
ministrator, P.O.  Box  1393,  Orlando, 
Ftorida  32802-1393. 

Mr.  William  J.  Byrne,  Chairman  of  the 
Board  of  Commissioners,  1 00  Chero- 
kee Street,  Suite  300,  Marietta. 
Georgia  30090-9680. 

Mr.  Wayne  Hill,  Chairman  of  the 
Gwinnett  County  Board  of  Super- 
visors, 75  Langley  Drive, 
Lawrenceville,  Georgia  30245. 

Mr.  Richard  J.  Phelan,  President  of  the 
Cook  County  Board  of  Commis- 
sioners, 1 18  North  Clart<  Street,  Suite 
537,  Chicago,  Illinois  60602. 

Ms.  Christine  Thomrose,  President  of 
the  Village  of  Lake-ln-The-Hills,  1115 
Crystal  Lake  Road,  Lake-ln-The-Hills, 
Illinois  60102. 

Mr.  John  A.  Scott,  President  of  the 
Vigo  County,  Board  of  Commis- 
sioners, Vigo  County  Security  Annex, 
201  Cherry  Street,  Tene  Haute,  Indi- 
ana 47807. 

The  Honorable  James  B.  Gariand, 
Mayor  of  the  City  of  Gastonia,  P.O. 
Box  1748,  Gastonia,  North  Carolina 
28053-1748. 

Mr.  Davkl  Lindimore,  Manager  of  the 
City  of  Westerville,  21  South  State 
Street,  Westen/ille,  Ohio  43081 . 


Mr.  David  Y.  Bausher,  Manager  of  the 
Borough  of  Wyomissing,  22  Reading 
Boulevard,  Wyomissing,  Pennsylva- 
nia 19610-2083. 

Mr.  Bruce  Rucker,  Chairman  of  the 
Lexington  County  Council,  212  South 
Lake  Drive,  Lexington,  South  Caro- 
lina 29072. 


Effective  date 
of  modifica- 
tion 


January  1 1 , 
1995. 


November 
29,  1994. 


April  17, 
1995. 


August  26, 
1994. 


April  27. 
1995. 


April  5.  1995 


January  10. 
1995. 


April  25, 
1995. 


Decemt)er 
12,  1994. 


December  7, 
1994. 


Community 
No. 


120179  C 


130052  F 


130322 


170054  B 


170481  C 


180263 


370100  D 


390179  F 


421375  A 


450129 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  March  1, 1995. 
Richard  T.  Moore. 
Associate  Director  for  Mitigation. 
(FR  Doc.  95-5972  Filed  3-9-95;  8:45  am) 
BILUNQ  COOE  6718-(»-P 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 


that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  hsted  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 


Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  pohcies  that  have 
federalism  implications  imoer  Executive 
Order  12612,  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Corap.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  nooding  and  location 


Delaware 


Bethany  Beach  (town).  Sussex 
County  (FEMA  docket  No.  7093) 

Atlantic  Ocean: 

At  Maplewood  Street  extended 

At  intersection  of  Wiegand  Lane  and 

Central  Boulevard  

Maps  available  for  Inspection  at  the 

Town   Hall,   214   Gartleld   Parkway, 

Bethany  Beach,  Delaware. 


Bethel  (town),  Sussex  County  (FEMA 
docket  No.  7093) 

Broad  Creek: 
Approximately  1.3  miles  downstream 
of     County     Road     493     (Bethel 

Bridge)  

Approximately  2,100  feet  downstream 

of  County  Road  (Bethel  Bridge)  

Maps  available  for  Inspection  at  the 
Town  Hall,  Sailors  Path,  Bethel,  Dela- 
ware. 


#Depth  in 

feet  above 

ground. 

'Elevation 

In  feet 

(NGVD) 


Bridgevllle  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Bridgeville  Branch: 

Approximately  1 ,300  feet  downstream 
of  Business  U.S.  Route  13  (Main 
Street)  

Approximately  1 ,650  feet  upstream  of 
North  Cannon  Street 


Maps  available  for  Inspection  at  the 

Town  Hall.   101    North  Main  Street, 
Bridgeville,  Delaware. 


Oagst>oro  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Pepper  Creek: 
At  confluence  of  Pepper  Creek  Fork 

1  

At  confluence  of  Pepper  Creek  Fork 

3 

Pepper  Creek  Fork  No.  1: 

At  confluence  with  Pepper  Creek  

Approximately  0.4  mile  upstream  of 

CONRAIL  bridge 

Pepper  Creek  Fork  2: 
Approximately  20  feet   upstream  of 

confluence  with  Pepper  Creek  

Approximately  0.4  mile  upstream  of 

CONRAIL 

Pepper  Creek  Fork  3: 

At  confluence  with  Pepper  Creek  

Approximately  1 .200  feet  upstream  of 

County  Road  406  (Swamp  Road)  .. 

Maps  avallat>le  for  Inspection  at  tt)e 

Town     Hall,      504      Main      Street, 

Dagstx>ro,  Delaware. 


Dewey  Beach  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Atlantic  Ocean: 

At  Cullen  Street  (extended) 

Approximately  500  feet  east  of  inter- 
section of  State  Route  1  and  Read 

Avenue  

RetKJbcAh  Bay: 


•15 
•7 


•6 
•6 


•32 

•38 


•8 

•15 

•8 

•23 

•10 
•31 
•15 
•33 


•15 


*2 


Source  of  fkxxJing  and  k)catk>n 

tDepthin 

feet  above 

ground. 

•blevatkxi 

in  feet 

(NGVD) 

Approximately  800  feet  west  of  inter- 
sectton    of    U.S.    Route    1    and 
Dagsworthy  Avenue 

*8 

Maps  available  for  Inspection  at  the 

Town    Hall,    105    Rodney    Avenue. 
Dewey  Beach,  Delaware. 

Fenwick  Island  (town),  Sussex 
County  (FEMA  docket  No.  7093) 

AtlanlK  Ocean: 
At  Cannon  Street  (extended)  ... 

•15 

Approximately  300  feet  west  ol  inter- 
section   of    Houston    Street    and 
State  Route  1 

•7 

Uttle  Assawoman  Bay: 
At  intersection  of  Schultz  Road  and 
Dagsboro  Street 

'6 

Maps  available  for  inspection  at  ttie 
Town    Hall,    800    CmsM    Highway, 
Fenwick  Island,  Delaware. 

Frankford  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Vines  Creek: 
Upstream  side  of  County  Road  376 
(Main  Street)  

•30 

Upstream  corporate  limits  

"31 

Maps  available  for  inspection  at  the 

Frankford  Town  Hall,  5  Main  Street. 
Frankford.  Delaware. 

Greenwood  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Can  Branch: 
Approximately  1 .700  feet  downstream 
of  Governors  Avenue 

•45 

Approximately  650  feet  upstream  of 
CONRAIL  

Maps  available  for  Inspection  at  the 

Town  Hall,  Ttie  Plaza,  Greenwood, 
Delaware. 

•51 

Henlopen  Acres  (town),  Sussex 
County  (FEMA  docket  No.  7093) 

Atlantic  Ocean: 
At  Rolling  Road  (extended) 

•15 

At  intersection  of  Rolling  Road  and 
Dur>eway    Avenue    (east    side   of 
Dur>eway  Avenue)  

•9 

Lewes  and  Rehotx>th  Canal: 
Approximately  500  feet  northeast  of 
intersection    of    Tidewaters    Road 
and  Rolling  Road 

•7 

Approximately    1,000    feet    west    of 
intersection    of    Tidewaters    Road 
and  Zwaanendael  Road  

•7 

Maps  available  for  Inspection  at  the 

Town    Hall,    104   Tidewaters    Road, 
Henk)pen  Acres,  Delaware. 

Laurel  (town),  Sussex  County  (FEMA 

docket  No.  7093) 
Broad  Creek: 
Approximately  100  feet  upstream  of 
Delaware  Avenue  

•6 

Downstream  side  of  Wiltow  Street 

Rossakatum  Branch: 

At  confluence  with  Broad  Creek  

Approxin^tely  0.7  mile  upstream  of 
Oak  Lane  Drive 

•6 

•6 

•23 

Geo^efown  Road  Branch: 
Approximately  100  feet  upstream  of 
confluence  with  Records  Pond 

•12 

UMI 
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Source  of  flooding  and  location 


Appfoximatety  1 .400  feet  upstream  of 
County  Road  466  (Delaware  Ave- 
nue)   

LHtle  Creek: 

Al  confluence  with  Broad  Creek  

Approxirriatety  1.0  mile  upstream  of 
County    Road    492    (West    Sixth 

Street)  

Maps  available  for  Inspection  at  the 

Town   Hall.    Poplar   and   Mechanics 

Streets.  Laurel.  Delaware. 


Lawas  (city),  Sussex  County  (FEMA 
docket  No.  7093) 

Delaware  Bay: 

At  Roosevelt  Inlet  

At  intersectKxi  of  Indiana  Avenue  and 

Bay  Avenue  

Maps  available  for  Inspection  at  the 

City  Hall,  East  Third  Street,  Lewes. 

Delaware. 


Mllford  (city),  Sussex  County  (FEMA 
docket  No.  7093) 

Presbyterian  Branch: 
At  downstream  side  of  Kings  High- 
way   

Approximately  1 ,350  feet  upstream  of 

U.S.  Route  113 

Mispillion  River: 
At  downstream  side  of  State  Route  1 

(Rehoboth  Boulevard) 

Approximately  0.6  mile  downstream 
of  State  Route  1  (Rehoboth  Boule- 
vard)   

Deep  Branch: 
Al  downstream  side  of  Star  Route  1  .. 

Al  confluence  of  Mispillion  River 

Maps  available  for  inspection  at  the 
City  Hall.  201  South  Walnut  Street, 
Mllford,  Delaware. 


Mtllsboro  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Iron  Branch: 
At  confluence  with  Whartons  Branch  . 
Approximately  0.5  mile  upstream  of 

U.S.  Route  113 

Indan  River: 
Approximately  0.8  mile  downstream 

of  State  Route  24  (Main  Street)  

Approximately  50  feet  downstream  of 
confluerxie  of  Bark  Pond  and  Mirey 

Branch  

Belts  Pood: 

At  confluence  with  Millsl»ro  Pond 

Approximately  750  feet  downstream 

of  U.S.  Route  13 

Maps  available  for  Inspection  at  the 
Town  Hall.  322  Wilson  Highway, 
Millsboro,  Delaware. 


Mlllvllle  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

White  Creek: 
Approximately  900  feet  upstream  of 

OW  Mill  Road 

Approximately  150  feet  upstream  of 

Warren  Road  

Maps  available  for  Inspection  at  tf)e 
Miltville  Service  Center,  Comer  of 
County  Road  347  and  Route  26.  Mlll- 
ville,  Delaware. 


*Depth  in 

feet  above 

ground. 

"Elevation 

in  feet 

(NGVD) 


•22 
•6 

•13 


•14 
•10 


•11 
•21 


•9 
•9 


•8 
•19 


•10 

•9 

•15 


•8 

•12 


Source  of  flooding  and  location 


Milton  (town),  Sussex  County  (FEMA 
docket  No.  7093) 

Ingram  Branch: 
At  confluence  with  Wagamons  Pond  . 
Approximately  200  feet  downstream 

of  CONRAIL 

Round  Pole  Branch: 
At  upstream  side  of  County  Road  88 

(Atlantic  Avenue)  

Approximately  700  feet  upstream  of 

Cannery  Bndge 

Maps  availat>le  for  inspection  at  the 
Town  Hall,  101  Federal  Street,  Mil- 
ton, Delaware. 


Ocean  View  (town),  Sussex  County 
(FEMA  docket  No.  7093) 

Inaan  River  Bay  Affecting  White  Creek: 

Approximately  0.6  mile  downstream 
of  confluence  of  White  Creek  Ditch 

At  confluence  of  White  Creek  Ditch  ... 
Indian  River  Bay  Affecting  White  Creek 

Ditch: 

At  confluence  with  White  Creek 

Approximately  0.4  mile  upstream  of 

County  Road  84  (Central  Avenue)  . 

Maps  availat>le  for  inspection  at  the 

Town    Hall,    32    Oakwood    Avenue, 

Ocean  View,  Delaware. 


Rehoboth  Beach  (city),  Sussex 
County  (FEMA  Docket  No.  7093) 

Atlantic  Ocean: 

At  Delaware  Avenue  (extended)  

Approximately  750  feet  northeast  of 
intersection   of   Surf   Avenue  and 

Henlopen  Avenue  

Lewes  and  Rehotxith  Canal: 
Intersection  of  Lewes  and  Rehoboth 

Canal  and  Rehotwth  Avenue  

Approximately    2.3    miles    north    of 
intersection  of  Lewes  and  Reho- 
both Canal  and  Rehoboth  Avenue  . 
■Maps  available  for  inspection  at  ttie 
City  Hall,  Building  and  Licensing  Of- 
fice, 229   Rehoboth  Avenue.  Reho- 
both Beach,  Delaware. 


Seaford  (city),  Sussex  County  (FEMA 
docket  No.  7093) 

Herring  Run  (Williams  Pond): 
At  confluence  with  Clear  Brook  (Wil- 
liams Pond) 

At  upstream  corporate  limits  

Nanticoke  River: 
Approximately  0.6  mile  downstream 

of  CONRAIL 

Approximately  0.5  mile  upstream  of 

confluence  of  Clear  Brook 

Gear  Book  (Williams  Pond): 
At  confluence  with  Nanticoke  River  ... 
Approximately  450  feet  upstream  of 

U.S.  Route  13 

Maps  availat>le  for  inspection  at  the 
City  Hall.  302  East  King  Street. 
Seaford,  Delaware. 


Selbyville  (town),  Sussex  County 
(FEMA  Docket  No.  7093) 

Buntings  Branch: 

Approximately  1 ,000  feet  downstream 
of  State  Route  54  

At  confluence  of  Polly  Branch 

Sandy  Branch: 


#Depth  In 

feet  atx>ve 

ground. 

"Elevation 

in  feet 

(NGVD) 


•9 
•9 

•9 
•20 


•8 
•8 


•15 
•9 
•7 

•10 


•10 
•30 


•6 

•6 

"6 

•10 


Source  of  flooding  and  location 


At  confluence  of  Polly  Branch 

At  downstream  skle  of  County  Road 

60  (Gumtioro  Road) 

Maps  available  lor  inspection  at  the 
Town  Hall,  68  West  Church  Street, 
Selt>yville,  Delaware. 


Slaughter  Beach  (town),  Sussex 
County  (FEMA  docket  No.  7093) 

Delaware  Bay: 

At  Virginia  Avenue  (extended)  

At    intersection    of    Slaughter    Neck 

Road  and  Bay  Avenue  

Maps  available  for  Inspection  at  the 

Town    Office/Slaughter    Beach    Fire 

Hall,  Bay  Avenue.  Slaughter  Beach. 

Delaware. 


South  Bethany  (town),  Sussex 
County  (FEMA  docket  No.  7093) 

Atlantic  Ocean: 

At  South  9th  Street  (extended)  

At  intersection  of  Canal  Drive  and 
West  8th  Street 

Approximately  300  feet  east  of  inter- 
section of  State  Route  1  and  Indian 

Street  

Maps  available  for  inspection  at  the 

Town    Hall,    402    Evergreen    Road, 

South  Bethany,  Delaware. 


tDepth  in 

feet  above 

ground. 

"Elevation 

In  feet 

(NGVD) 


•12 
•25 


Sussex  County  (unincorporated 
Areas)  (FEMA  docket  No.  7093) 

Bridgeville  Branch: 

Upstream  of  U.S.  Route  13 

Approximately  900  feet  upstream  of 

U.S.  Route  13 .- 

Sroad  Cree^r; 
At  downstream  corporate  limits  for 

Town  of  Bethel 

Downstream  side  of  U.S.  Route  13  ... 
Sar*  Pond: 

At  confluence  with  Millsboro  Pond 

Approximately  100  feet  upstream  of 

County  Road  328 

Beffs  Pond: 

At  confluence  with  Millsboro  Pond 

Downstream  sWe  of  U.S.  Route  113  . 
Pepper  Creek  Fork  1: 

At  confluence  with  Pepper  Creek  

Approximately  0.4  mile  upstream  of 

CONRAIL 

Pepper  Creek  Fork  3: 
Approximately  75  feet   upstream  of 

confluence  with  Pepper  Creek  

Approximately  0.2  mile  upstream  of 

County  Road  406 

Georgetown  Road  Branch 

At  confluence  with  Broad  Creek  

Approximately  0.3  mile  upstream  of 

County  Road  466 

Round  Pole  Branch: 
Approximately  200  feet  upstream  of 

Front  Street 

Approximately  700  feet  upstream  of 

Cannery  Bridge 

Broadkill  Riven 
Approximately  1  mile  downstream  of 
confluence  of  Round  Pole  Branch  .. 
At  confluence  of  Round  Pole  Branch  . 
Cart  Branch: 
At  upstream  side  of  U.S.  Route  13  .... 
Approximately  650  feet  upstream  of 

CONRAIL 

Cealar  Cree*; 
At  upstream  side  of  State  Route  30  .. 


•25 
•38 


•14 
•9 


•15 
•6 

#2 


•31 
•32 

•6 
•12 

•10 

•12 

•9 
•15 

"8 

"28 

•15 
•33 
•12 
•22 

•9 

•20 

•9 
"9 

•45 

•51 

•12 


Source  of  flooding  and  location 

tDepth  in 

feet  above 

ground. 

•Elevation 

In  feet 

(NGVD) 

Approximately  0.8  mile  upstream  of 
U.S.  Route  113 

'40 

Church  Branch: 
At  upstream  side  of  County  Road  224 
Approximately  50  feet  upstream  of 
County  Road  227 

•12 
•48 

Clear  Brook: 
At  confluence  with  Nanticoke  River  ... 
Approximately  0.3  mile  upstream  of 
County  Rqad  46 

•6 
•32 

Deep  Creek: 
At  confluence  with  Nanticoke  River  ... 
Approximately  0.7  rrwle  upstream  of 
confluence  of  Tubbs  Branch 

•6 
*6 

Deep  Branch: 

Just  upstream  of  State  Route  1  

At  Marshall  Street 

•14 

•15 

Chapel  Branch: 

At  confluence  with  Burton  Pond 

Approximately  1.2  m'les  upstream  of 

confluence  with  Burton  Pond 

Herring  Creek: 

Approximately  0.8  mile  downstream 
of  confluence  of  Hopkins  Prong  

At  confluence  of  Chapel  Branch  

Hopkins  Prong: 

At  confluence  with  Herring  Creek  

At  confluence  of  Phillips  Branch  

Unity  Branch: 

At  confluence  of  Phillips  Branch  

Approximately  0.5  mile  upstream  of 
County  Road  302 

•9 
•10 

•7 
•9 

•7 
•8 

•8 

•12 

Indian  River: 
At  confluence  of  Wanivick  Gut 

•8 

At   confluence   of   Bark    Pond   and 
Mirey  Branch 

•10 

Ingram  Branch: 
At  confluence  with  Pemtjerton  Branch 
(Wagamons  Pond)  

*9 

Approximately  50  feet  upstream  of 
County  Road  319 

•19 

Iron  Branch: 
At  confluence  with  Whartons  Branch  . 
Approximately  0.5  mile  upstream  of 
U.S.  Route  113  

•8 
*19 

Little  Creek: 

At  confluence  with  Broad  Creek  

Approximately  1.2  miles  upstream  of 
County  Road  492 

•6 
•15 

Love  Creek: 
At  upstream  side  of  State  Route  24  .. 
Approximately  0.8  mile  upstream  of 
confluence  of  Goslee  Creek 

•7 
•8 

Mirey  Branch: 

At  confluence  with  Millsboro  Pond 

Approximately  0.5  mile  upstream  of 
County  Road  326 

•10 
•20 

Nanticoke  River 

At  confluence  of  Morgan  Branch  

Approximately  3.3  miles  upstream  of 
confluence  of  Deep  Creek 

•e 

•9 

Pepper  Creek: 
Approximately  2.4  miles  downstream 
of    confluence    of    Pepper    Creek 
Fork  1  

•8 

At  confluence  of  Pepper  Creek  Fork 
1  

•8 

Martin  Branch  (Red  Mill  Pond): 
At  upstream  of  State  Route  1  

•9 

Approximately  1.1  miles  upstream  of 
County  Road  261  

•16 

RossakatumBranO): 
Approximately  150  feet  dowrwtream 
of  County  Road  69  

•15 

Approximately  0.7  mile  upstream  of 
County  Road  69 

•23 

Sowbridge  Branch: 
Approximately  500  feet  downstream 
of  Northbound  State  Route  1  

•9 

Source  of  flooding  and  location 


Approximately  1,100  feet  upstream  of 

U.S.  Route  226  

Tantrough  Branch: 
Approximately  600  feel  upstream  of 

U.S.  Route  113 

Approximately  0.6  mile  upstream  of 
confluence  of  Beaverdam  Branch  .. 
Vines  Creek: 
Approximately  0.8  mile  downstream 

of  County  Road  92  

Approximately  0.5  mile  upstream  of 

County  Road  376 

Whartons  Branch: 

At  confluence  with  lr>dian  River  

Approximately   75  feet   upstream  of 

County  Road  334 

White  Creek: 
Approximately  0.7  mile  downstream 
of  confluence  of  White  Creek  Ditch 
Approximately  150  feet  upstream  of 

Warren  Road  

Buntings  Branch: 
Approximately  1 ,000  feet  downstream 

of  State  Route  54  

Al  confluence  of  Polly  Branch 

Sandy  Branch: 

At  confluence  of  Polly  Branch 

Approximately   75  feet  upstream  of 

Gumboro  Road  

White  Creek  Ditch: 

At  confluence  with  White  Creek 

Approximately  0.4  mile  upstream  of 
County  Road  84  (Central  Avenue)  . 
Slaughter  Creek: 
Approximately  0.3  mile  downstream 

of  State  Route  1  

At  State  Route  1  

Pemlxrton  Branch  (Wagamons  Pond): 

At  confluence  with  Broadkill  River  

Approximately  50  feet  downstream  of 

CONRAIL  

Delaware  Bay: 
Approximately   2,000    feet    north   of 
intersection    of    Farm    Lane    and 

County  Road  201  

Approximately    1    mile   northeast   of 
intersection  of  State  Route  36  and 

County  Road  203 

Delaware  Bay  (Break  Water  Hartxy): 
Approximately  1.5  miles  south  of 
intersection  of  U.S.  Route  19  and  En- 
gineering Road 

Rehotxth  Bay: 
At  intersection  of  County  Road  298 

and  Guinea  Creek  

Approximately    1,000    feet    east    of 
Intersection  of  State  Route  1  and 

Key  Box  Road 

Indian  River  Bay: 

At  Gut  Point 

At  Indian  River  Inlet 

Little  Assawoman  Bay: 
At  intersection  of  Dirlckson  Creek  and 

County  Road  384 

Approximately    1,000    feet    east    of 
intersection  of  State  Route  1  and 

Ocean  Park  Lane 

Chesapeake  Bay:  Nantkx>ke  River  and 

Broad  Creek  _ 

Herring  Run: 
Al  confluence  of  Clear  Brook  (Wil- 
liams Pond) 

Approximately  0.7  mile  upstream  of 

Alternate  U.S.  Route  13  

Atlantic  Ocean: 
Approximately  1 .500  feet  northeast  of 
intersection  of  County  Road  267 

and  Access  Road  

At  Beach  Avenue  extended 


» Depth  In 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•46 

•16 
•35 

'16 

'31 

•8 

•17 

•8 

•12 

•12 
•25 

•25 

•38 

•8 
•8 


•9 
•9 


•11 


'11 


•14 


•8 


"15 

•8 
•15 


'15 
'6 

'10 
•26 


•11 
•15 


Source  of  ftooding  and  location 


Maps  avaliatMe  for  inspection  at  the 

Planning  and  Zoning  Oftkje,  Court- 
house Circle,  Georgetown,  Delaware 


INDIANA 


Fort  Wayne  (city),  Allen  County 
(FEMA  docket  No.  7120) 

Maumee  River 
Approximately  2  mUes  downstream  of 

U.S.  Route  24  

At  confluerx»  with  St.  Joseph  River  .. 
St.  Joseph  River 

At  confluence  with  Maumee  River  

Approximately  0.7  mile  upstream  of 

confluence  of  Becketts  Run 

St.  Marys  River: 
At  confluence  with  St.  Joseph  River  .. 
Approximately  1.6  miles  upstream  of 

Bluffon  Road  

Spy  Run  Creek: 
At  confluence  with  St.  Marys  River  .... 
Approximately  0.2  mile  downstream 

of  Stale  Boulevard 

Junk  Ditch: 
At  confluence  with  St.  Marys  River  .... 
Approximately  0.4  mile  upstream  of 
confluence  with  St.  Marys  River 

Maps  available  for  inspection  at  the 

City    County    Building.     One    Main 
Street,  Fort  Wayne,  Indiana. 


iDepthin 

feel  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Monroe  County  (unincorporated 
Areas)  (FEMA  docket  No.  7116) 
Jac^s  Defeat  Creek: 
Approximately  0.64  mile  downstream 

of  Harbison  Road 

Approximately  0.3  mile  upstream  ol 

CSX  Transportation  Railroad 

Tributary  One: 
At    confluence    with    Jacks    Defeat 

oreek 

Approximately  0.36  mile  upstream  of 

Nursery  Road 

Maps  available  for  inspection  at  the 
Monroe  County  Courthouse.  Court- 
house Square.  Bloomington,  Indiana. 


New  Haven  (city),  Allen  County 
(FEMA  docket  No.  7120) 

Maumee  Riven 
Approximately  3.7  miles  downstream 

of  U.S.  Route  24 

Approximately  2.6  miles  downstream 

olU.S.  Route  24 

Maps  avaiiat>le  for  inspection  at  tt>e 
City  Administration  Bulking,  1235 
Lincoln  Highway  East,  New  Haven, 
Indiana. 


MAINE 


Farmington  (town),  Franklin  County 
(FEMA  docket  No.  7112) 

Sandy  River 
Approximately  0.5  mile  downstream 

of  State  Route  41  

Approximately  2.6  miles  upstream  of 
State   Route  4   bndge   (corporate 

limits) 

Wilson  Stream: 

Al  confluence  with  Sandy  River 

Approximately  0.4  mile  upstream  of 
State  Route  132  bridge  (corporate 

limits) r.. 

Temple  Stream:' 


•751 
•757 

'757 

'768 

•757 

•763 

•757 

•757 

•759 

•759 


"695 
•768 

"707 
•779 


•750 
•750 


"340 

•389 
•345 

•377 
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Source  ol  flooding  and  location 


At  confluence  with  Sandy  River 

Approximately  0.9  mile  above 
Russels  Mill  Road  bridge  (cor- 
porate limits)  

Sartter  Stream: 

At  confluence  with  Sandy  River 

Approximately  800  feel  upstream  ol 

CM  State  Route  27 

Cascade  Brook: 

At  confluence  with  Sandy  River 

Approximately  180  feet  above  State 
Route  43  bridge  (Aliens  Mill  Road) 
Beaver  Brootc 

At  confluence  with  Sandy  River 

Upstream  s»de  of  Middle  Street 
bridge 

Clear  Water  Pond:  Entire  shoreline 

within  community  

Maps  available  for  Inspection  at  the 

Fannington   Municipal   Building.   147 

Lower     Main     Street.     Farmington, 

Maine. 

NEW  HAMPSHIRE 

Freedom  (town),  Carroll  County 
(FEMA  docket  No.  7112) 

West  Branch: 

At  confluence  with  Ossipee  Lake 

Upstream  side  of  Ossipee  Lake  Road 
Ossipee  Lake:  Entire  shoreline  within 

community  

Broad    Bay:    Entire    shoreline    within 

community  

Leavitt    Bay:    Entire   shoreline   witNn 

community  

Maps  available  for  Inspection  at  the 

Town  Office  Buikjing,  Old   Portland 

Road,  Freedom,  New  Hampshire. 


Ossipee  (town),  Carroll  County 
(FEMA  docket  No.  7110) 

Lovell  River 
Approximately  0.5  mile  upstream  of 

confluence  with  Ossipee  Lake 

Approximately  1 .000  feet  upstream  of 

State  Route  16/25 

West  Branch: 
Approximately  0.6  mile  upstream  of 

confluence  with  Ossipee  Lake 

At  upstream  corporate  limits  

Maps  available  for  Inspection  at  the 
Town  Hall.  Main  Street,  Center 
Ossipee.  New  Hampshire. 

OHIO 

Malvern  (village),  Carroll  County 

Big  Sandy  Creek: 
Approximately  600  feet  downstream 

of  downstream  corporate  limits  

Approximately  600  feet  upstream  of 

upstream  corporate  limits  

Maps  available  for  Inspection  at  the 
Village  Hall,  116  West  Main  Street, 
Malvern,  Ohio. 

OKLAHOMA 

Midwest  City  (city).  Oklahoma 
County  (FEMA  docket  No.  7058) 

Soldier  Creek: 

Approximately  100  feet  upstream  of 
confluence  with  Crutctx)  Creek  

At  S.E.  29th  Street  ». 

SokMer  Creek  Tributary  4: 

At  confluence  with  Soldier  Creek 


»Dep(hin 

feet  above 

ground. 

*  Elevation 

in  feet 

(NOVO) 


•355 

•457 
•368 
•533 
•352 
•484 
•357 
•395 
•563 


•414 
•446 

•414 

•414 

•414 


•415 
•434 


•414 
•446 


•994 
•998 


Source  of  fkxxling  and  kx^ation 


•1,168 
•1,222 

•1.185 


At  Douglas  Boulevard  

Soldier  Creek  Tributary  6: 

At  confluence  with  Soldier  Creek 

At  Post  Road 

Crutcho  Creek: 

Approximately  1 .700  feet  downstream 
of  N.E.  36th  Street 

At  S.E.  29th  Street  

Choctaw  Creek: 

Approximately  0.45  mile  downstream 
of  East  Reno  Avenue  

Approximately  0.65  mile  upstream  of 

S.E.  15th  Street  

Ctwctaw  Creek  Tributary: 

At  confluence  with  Choctaw  Creek  .... 

At  upstream  side  of  S.E.  15th  Street  . 
Crutctx)  Creek  Tributary  D: 

At  confluence  with  Crutcho  Creek  

Approximately  1 .300  feet  upstream  of 

confluence  with  Crutcho  Creek  

Maps  available  for  Inspection  at  the 

Midwest  City  Hall,   100  N.  Midwest 

Boulevard,  Midwest  City,  Oklaihoma. 

SOUTH  CAROLINA 

Cayce  (city),  Lexington  County 
(FEMA  docket  No.  7078) 

Tributary  SM-2: 

At  North  Eden  Drive  

Approximately  125  feet  upstream  of 
Old  Frink  Street  

Maps  available  for  Inspection  at  the 
Cayce  City  Hall,  Community  Develop- 
ment Office.  1800  121h  Street,  Cayce. 
South  Carolina. 

SOUTH  CAROLINA 

Columbia  (city),  Lexington  and 
Richland  CounUes  (FEMA  docket 
No.  7078) 

Trit>utary  K-2: 
Approximately  285  feet  upstream  ol 

the  unnamed  road  

Approximately  510  feet  upstream  of 

the  unnamed  road  

IMaps  available  for  inspection  at  the 
City  Hall,  Public  Information  Office, 
1737  Main  Street,  Columbia,  South 
Carolina. 


«Depthin 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVO) 


Lexington  County  (unirKorporated 
areas)  (FEMA  docket  Nos.  7078 
and  7110) 

Yost  Creek: 
Approximately  500  feet  upstream  of 

confluence  with  Rawls  Creek  

Approximately  60  feet  upstream  of 

Lincreek  Road 

Tributary  SM-2: 
Approximately  70  feet  upstream  of 

confluence  with  Six  Mile  Creek  

Approximately  130  feet  upstrecim  of 

Old  Frink  Street  

Savana  Branch: 
Approximately  1 ,850  feet  upstream  of 
confluence  with  Congaree  Creek  ... 
At  downstream  skle  of  Edmund  High- 
way   

Tributary  K-2: 
Just  upstream  of  Piney  Grove  Road  .. 
Approximately  285  feet  upstream  of 

the  unnamed  road  

Twelve  Mile  Creek: 
At  Cortey  Mill  Road  


•1,210 

•1,198 
•1,231 


•1,157 
•1,204 


•1,165 

■1,223 

•1,190 
•1,217 

•1,169 

•1,170 


•150 
•170 


•244 
•248 


•205 
•308 

•144 
•170 

•145 
•160 
•222 
•243 
•192 


Source  of  flooding  and  locatkjn 


Approximately  1.4  miles  upstream  of 

Mineral  Springs  Road 

Fourteen  Mile  Creek: 
At  confluence  with  Twelve  Mile  Creek 
Approxin^tely  0.6  mile  upstream  of 

Old  Chapin  Road 

Tributary  SM-5: 
Approximately  75  feet  upstream  of 

Rainbow  Drive  

Approximately  825  feet  upstream  of 

Rainbow  Drive 

Stoop  Creek: 
Approximately  60  feet  downstream  of 

CSX  Transportation  

Approximately  0.5  mile  upstream  of 

Interstate  26 

Shallow     Flooding:     Area     between 
Savana  Branch  and  Congaree  Creek 

south  of  Old  Dunbar  Road 

Senn  Branch: 
Approximately  200  feet  downstream 

of  Epharata  Drive 

Just  upstream  of  Hebron  Drive 

Tritxitary  SM-3: 
A  point  approximately  100  feet  down- 
stream of  Edmund  Highway  (Route 

302) 

Approximately  0.4  mile  upstream  of 

dam  at  Lexington  Drive  

Stoop  Creek: 
Approximately  70  feet  upstream  of 

Fairway  Lane  

Approximately  200  feet  downstream 
of  Interstate  Highway  26 

Maps  available  for  Inspection  at  the 

Lexington  County  Administration 
Building,  Planning  and  Development 
Office,  212  South  Lake  Drive,  Lexing- 
ton, South  Carolina. 


*Dep(hin 

feel  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Lexington  (town),  Lexington  County 
(FEMA  docket  No.  7078) 

Fourteen  Mile  Creek: 
Approximately  2,275  feet  upstream  of 

Whiteford  Way  

Approximately  0.6  mile  upstream  of 

Old  Chapin  Road 

Twelve  Mile  Creek: 
Approximately  1.0  mile  upstream  of 

Mineral  Springs  Road  

Approximately  900  feet  downstream 

of  confluence  of  Tributary  TM-1   .... 

Maps  available  for  Inspection  at  the 

Lexington  Town  Hall,  Buikjing  Depart- 
ment, 111  Maklen  Lane,  Lexington, 
South  Carolina. 


Pine  Ridge  (town),  Lexington  County 
(FEMA  docket  No.  7078) 

Shallow  Flooding:  Area  between 
Savana  Branch  and  Congaree  Creek 
south  of  Old  Dunbar  Road 

Maps  available  for  Inspection  at  the 

Pine  Ridge  Town  Hall,  1015  Fish 
Hatchery  Road,  West  Columbia, 
South  Carolina. 


Springdale  (town),  Lexington  County 
(FEMA  docket  No.  7078) 

Tributary  SM-5: 
At  Rainbow  Drive  


•243 

•192 
•359 

•224 
•226 

•183 
•223 

«2 


•224 
•301 


•176 
•214 

•200 
•210 


•282 
•359 

•239 
•252 


#2 


Source  of  fkxxling  and  kx:ation 


Approximately  75  feet  upstream  of 

Rainbow  Drive  

Maps  available  for  Inspection  at  the 
Springdale  Town  Hall,  2915  Piatt 
Spring  Road,  Springdale,  South 
Carolina. 


*Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•224 


•220 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.1(X),  "Flood  Insurance.") 

Dated:  March  1,1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  95-5973  Filed  3-9-95;  8:45  am] 

BILUNG  CODE  6718-03-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2543 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Final  rule. 

SUMMARY:  This  Tmal  rule  amends  the 
Corporation  for  National  and 
Community  Services  regulations  to 
incorporate  the  changes  established  by 
revised  0MB  Circular  1-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,"  published  by 
the  Office  of  Management  and  Budget 
(0MB)  on  November  29, 1993. 
Consistent  with  the  Circular,  this  rule 
applies  to  Corporation  for  National  and 
Community  Service  awards  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations. 

EFFECTIVE  DATE:  March  10, 1995, 
ADDRESSES:  The  Corporation  for 
National  and  Community  Service,  1201 
New  York  Ave.  NW.,  Washington.  DC. 
20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Rina 
Tucker,  (202)  606-5000  x257  between 
the  hours  of  9  a.m.  and  5  p.m.  This 
document  will  be  made  available  in  an 
alternative  format  upon  request. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

In  November  of  1990,  0MB 
established  an  interagency  task  force  to 
review  the  Circular  with  a  view  toward 


its  revision  based  on  recommendations 
solicited  from  affected  organizations 
such  as  universities  and  other  non-profit 
groups.  The  task  force  developed  a 
proposed  revision  of  the  Circular,  which 
0MB  published  on  August  27, 1992  (57 
FR  39018).  After  considering  the  over 
200  comments  from  a  wide  variety  of 
federal  and  non-federal  respondents, 
0MB  published  the  final  revised 
Circular  in  the  Federal  Register  on 
November  29,  1993  (58  FR  62992). 

0MB  Circular  A-110  sets  forth 
government-wide  standards  governing 
Federal  agency  administration  of  grants 
and  other  agreements  with  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  organizations.  Federal 
agencies  must  apply  the  provisions  of 
the  Circular  in  making  awards  to  the 
covered  entities;  all  primary  recipients 
(including  governments)  of  Federal 
awards  must  also  apply  the  Circular's 
provisions  to  any  subawards  they  make 
to  such  entities.  Those  provisions  that 
affect  Federal  agencies  were  effective  on 
December  29,  1993  (58  FR  62992-93). 
With  respect  to  the  Circular's 
application  to  recipients  of  Federal 
agency  awards,  OMB's  notice  directed 
each  affect  agency  to  promulgate  its  owm 
rules  adopting  the  provisions  of  the 
Circular  (58  FR  62992-93). 

Accordingly,  the  Corporation  is 
publishing  this  final  rule  whose  primary 
purpose  is  to  incorporate  the  provisions 
of  0MB  Circular  A-110  into  the 
Corporation's  grants  administration 
regulations  at  45  CFR  part  25. 
Consistent  with  the  Circular,  this  rule 
applies  to  Corporation  awards  made  to 
institutions  of  higher  education, 
.  hospitals  and  other  non-profit 
organizations. 

II.  Regulatory  Impact  Analysis 

In  keeping  with  the  requirements  of 
44  U.S.C.  3504(h),  the  information 
collection  requirements  contained  in 
this  rule  have  been  approved  by  OMB 
as  Standard  Forms.  This  rule  will  not 
have  a  substantial  impact  on  a 
significant  number  of  small  entities, 
thus  a  regulatory  flexibility  analysis  has 
not  been  prepared  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  The  agency  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
pursuant  to  Executive  Order  12612.  In 
addition,  the  Agency  has  determined 
that  implementation  of  this  action  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment 
pursuant  to  the  National  Environmental 
Pohcy  Act. 


List  of  Sublects  in  45  CFR  Part  2543 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
health.  Grant  programs — social.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  2,  1995. 
Terry  Russell, 
General  Counsel. 

Accordingly,  as  set  forth  in  the 
preamble,  the  Corporation  amends  title 
45.  chapter  XXV  of  the  Code  of  Federal 
Regulations  by  adding  part  2543  to  read 
as  follows: 

PART  254»-GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

Subpart  A — General 

2543.1  Purpose. 

2543.2  Defmitions. 

2543.3  Effect  on  other  issuances. 

2543.4  Deviations. 

2543.5  Subawards. 


Subpart  B — Pre-Award  Requirements 

2543.10  Purpose. 

2543.11  Pre-award  policies. 

2543.12  Forms  for  applying  for  Federal 
assistance. 

2543.13  Debarment  and  suspension. 

2543.14  Special  award  conditions. 

2543.15  Metric  system  of  measurement. 

2543.16  Resource  Conservation  and 
Recovery  Act. 

2543.17  Certifications  and  representations. 

Subpart  C — ^Post-Award  Requirements 
Financial  and  Program  Management 

2543.20  Purpose  of  fmancial  and  program 
management. 

2543.21  Standards  for  financial 
management  systems. 

2543.22  Payment' 

2543.23  Cost  sharing  or  matching. 

2543.24  Program  income. 

2543.25  Revision  of  budget  and  program 
plans. 

2543.26  Non-Federal  audits. 

2543.27  Allowable  costs. 

2543.28  Period  of  availability  of  funds. 

Property  Standards 

2543.30  Purpose  of  property  standards. 

2543.31  Insurance  coverage. 

2543.32  Real  property. 

2543.33  Federally-owned  and  exempt 
property. 

2543.34  Equipment. 

2543.35  Supplies  and  other  expendable 
property. 

2543.36  Intangible  property. 

2543.37  Property  trust  relationship. 

Procurement  Standards 

2543.40  Purpose  of  procuremen*  standards. 

2543.41  Recipient  resfKtnsibilities. 


UMI 
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Codes  of  conduct. 
Competition. 
Procurement  procedures. 
Cost  and  price  analysis. 
Procurement  records. 
Contract  administration. 
Contract  provisions. 


2543.42 
2543.43 
2543.44 
2543.45 
2543.46 
2543.47 
2543.48 

Reports  and  Records 

2543.50  Purpose  of  reports  and  records. 

2543.51  Monitoring  and  reporting  program 
performance. 

2543.52  Financial  reporting. 

2543.53  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

2543.60  Purpose  of  termination  and 
enforcement. 

2543.61  Termination. 

2543.62  Enforcement. 

Subpart  D— After-the-Award  Requirements 

2543.70  Purpose. 

2543.71  Closeout  procedures. 

2543.72  Subsequent  adjustments  and 
continuing  responsibilities. 

2543.73  Collection  of  amounts  due. 

Subpart  E — Statutory  Compliance 

2543.80  Contract  Provisions. 

2543.81  Equal  Employment  Opportunity. 

2543.82  Copeland  Anti-Kickback  Act 

2543.83  Davis-Bacon  Act 

2543.84  Contract  Work  Hours  and  Safety 
Standards  Act 

2543.85  Right  to  Inventions  Made  Under 
Contract  or  Agreement 

2543.86  Clean  Air  Act  and  the  Federal 
Water  Pollution  Control  Act 

2543.87  Byrd  Anti-Lobbying  Amendment 

2543.88  Debarment  and  Suspension 
Authority:  42  U.S.C.  12501  et  seq. 

Subpart  A — General 

$2543.1    Purpose. 

This  Circular  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Federal  awarding 
agencies  shall  not  impose  additional  or 
inconsistent  requirements,  except  as 
provided  in  Sections  2543.4,  and 
2543.14  or  unless  specifically  required 
by  Federal  statute  or  executive  order. 
Non-profit  organizations  that  implement 
Federal  programs  for  the  States  are  also 
subject  to  State  requirements. 

§2543.2    Definitions. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and. 


(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from 

(i)  Services  performed  by  the 
recipient,  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

(e)  Award  means  financial  assistance 
that  provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

(f)  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(g)  Closeout  means  the  process  by 
which  a  Federal  awarding  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  Federal  awarding 
agency. 

(h)  Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

(i)  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government. 

(j)  Date  of  completion  means  the  date 
on  which  all  work  under  an  award  is 


completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

(k)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

(1)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

(m)  Excess  property  means  property 
under  the  control  of  any  Federal 
awarding  agency  that,  as  determined  by 
the  head  thereof,  is  no  longer  required 
for  its  needs  or  the  discharge  of  its 
responsibilities. 

(n)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  hinds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  pf  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

(o)  Federal  awarding  agency  means 
the  Federal  agency  that  provides  an 
award  to  the  recipient. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(q)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds, 
(r)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obligation  by  the  recipient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  Umited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 


ownership,  whether  considered  tangible 
or  intangible. 

(t)  Obligations  means  the  amoimts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(u)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

(v)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(w)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(x)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  paragraphs 
§  2543.24  (e)  and  (h)).  Program  income 
includes,  but  is  not  limited  to,  income 
from  fees  for  services  performed,  the  use 
or  rental  of  real  or  personal  property 
acquired  under  federally-funded 
projects,  the  sale  of  commodities  or 
items  fabricated  under  an  award,  license 
fees  and  royalties  on  patents  and 
copyrights,  and  interest  on  loans  made 
with  award  funds.  Interest  earned  on 
advances  of  Federal  funds  is  not 
program  income.  Except  as  otherwise 
provided  in  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

(y)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 


recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

(aa)  Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(bb)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excludes  movable  machinery  and 
equipment. 

(cc)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  are 
designated  as  federally-funded  research 
and  development  centers. 

(dd)  Research  and  development 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profit institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  meems  a  grant  or 
cooperative  agreement  not  exceeding 


the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

(fO  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  heu  of  money, 
made  imder  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (e). 

(gg)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

(hh)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
Agreements." 

(ii)  Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.s 
12549  and  12689,  "Debarment  and 
Suspension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
any  time  prior  to  the  date  of  completion. 

(kk)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  "Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(11)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
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accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(ram)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

(nn)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 

(oo)  Working  capital  advance  means  a 
procedure  where  by  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  2543.3    Effect  on  otfier  Issuances. 

For  awards  subject  to  this  Circular,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  Circular  shall 
be  superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  Section  §  2543.4. 

§2543.4    Deviations. 

The  Office  of  Management  and  Budget 
•(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  Circular  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  Circular  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  Federal  awarding 
agencies. 

§2543.5    Sut>awards. 

Unless  sections  of  this  Circular 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  Circular 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 


Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  published  at  53  FR 
8034. 

Subpart  B — Pre-Award  Requirements 

§2543.10    Purpose. 

Sections  §2543.11  through  §2543.17 
prescribes  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§2543.11    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  pubUc  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  PubUc  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  o^  its  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  fimding  priorities  are 
established  by  Federal  statute. 

§  2543.1 2    Forms  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF^24)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 


The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  2543.1 3    Determent  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  This  common  rule 
restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred, 
suspended  or  otherwise  excluded  from 
or  ineligible  for  participation  in  Federal 
assistance  programs  or  activities. 

§  2543.14    Special  award  conditions. 

If  an  applicant  or  recipient: 

(a)  has  a  history  of  poor  performance. 

(b)  is  not  financially  stable, 

(c)  has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  Circular, 

(d)  has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(e)  is  not  otherwise  responsible. 
Federal  awarding  agencies  may  impose 
additional  requirements  as  needed, 
provided  that  such  applicant  or 
recipient  is  notified  in  writing  as  to:  the 
nature  of  the  additional  requirements, 
the  reason  why  the  additional 
requirements  are  being  imposed,  the 
nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 
additional  requirements  imposed.  Any 
special  conditions  shall  be  promptly 
removed  once  the  conditions  that 
prompted  them  have  been  corrected. 

§  2543.1 5    Metric  system  of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
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federally-funded  activities.  Federal 
awarding  agencies  shall  follow  the 
provisions  of  E.O.  12770,  "Metric  Usage 
in  Federal  Government  Programs." 

§2543.16    Resource  Conservation  and 
Recovery  Act 

Under  the  Act  Resource  Conservation 
and  Recovery  Act  (42  U.S.C.  6962),  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  Section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Enviroiunental 
Protection  Agency  (EPA)  (40  CFR  parts 
247-254). 

Accordingly,  State  and  local 
institutions  of  higher  education, 
hospitals,  and  non-profit  organizations 
that  receive  direct  Federal  awards  or 
other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

§  2543. 1 7    Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Subpart  C — Post-Award  Requirements 

Financial  and  Program  Management 

§  2543.20    Pu  rpose  of  financial  and 
program  management 

Sections  2543.21  through  2543.25 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowabiUty 
of  cost,  and  establishing  fuJid 
availability. 

§  2543.21    Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 


(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  2543.51.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  its  reports  on  the  basis 
of  an  analysis  of  the  documentation  on 
hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obhgations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  from  the  'Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported ' 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repa\Tnent  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 


and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223.  "Surety  Companies  Doing 
Business  With  the  United  States." 

§2543.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  odier 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(1)  written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(2)  financial  management  systems  that 
meet  the  standards  for  fund  control  and 
accountability  as  established  in 

§  2543  21.  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  Umited  to,  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFRpart  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 
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(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  cannot  be  met.  Federal 
awarding  agencies  may  also  use  this 
method  on  any  construction  agreement, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  xmable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 


and  conditions  of  the  award,  or  Federal 
reporting  requirements,  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  the  Federal 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(!)  Except  for  situations  described  in 
paragraph  (i)(2).  Federal  awarding 
agencies  shall  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless: 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System. 
Rockville,  MD  20852.  Interest  amounts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  administrative  expense. 
State  universities  and  hospitals  shall 
comply  with  CMLA.  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the  Federal 


awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
Circular,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270.  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 
not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  2543.23    Cost  sharing  or  matctiing. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
Circular,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 


awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation,  or. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
property,  even  If  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(fl  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may . 
differ  according  to  the  purpose  of  the 
award: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching,  or. 


(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  'The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  from 
third  parties. 

(i)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  2543.24    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  below,  program  income  earned 
during  the  project  period  shall  be 
retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  listed  in  the 
following: 

(1)  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency 
and  recipient  and  used  to  further 
eligible  project  or  program  objectives. 


(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2), 
program  income  in  excess  of  any  limits 
stipulated  shall  be  used  in  accordance 
with  paragraph  (b)(3). 

(d)  In  the  event  that  the  Federal 
awarding  agency  does  not  specify  in  its 
regulations  or  the  terms  and  conditions 
of  the  award  how  program  income  is  to 
be  used,  paragraph  (b)(3)  shall  apply 
automatically  to  a!!  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  shall  apply 
automatically  unless  the  awarding 
agency  indicates  in  the  terms  and 
conditions  another  alternative  on  the 
award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §2543.14. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(fj  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards. 
(See  P  2543.28  through  §  2543.36.) 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§  2543.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
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to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  OMB  Circular  A- 
122,  "Cost  Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  With  Hospitals," 
or  48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees]  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this 
Circular  and  OMB  Circulars  A-21  and 
A-122.  Such  waivers  may  include 
authorizing  recipients  to  do  any  one  or 
more  of  the  following: 


(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in 
paragraph  (e)  are  automatically  waived 
(i.e.,  recipients  need  not  obtain  such 
prior  approvals)  imless  one  of  the 
conditions  included  in  paragraph  (e)(2) 
applies. 

(f)  The  Federal  awarding  agency  may, 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j),  do 
not  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  wrritten 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 
whenever  (1),  (2)  or  (3)  apply. 


(1)  The  revision  resuhs  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  Section 
§2543.27. 

(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(j)  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval  from 
the  Federal  awarding  agency  before 
making  any  fund  or  budget  transfers 
between  the  two  types  jof  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 
awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5,000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  indicates  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions.  Federal  awarding  agencies 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  shall  inform  the  recipient  in 
waiting  of  the  date  when  the  recipient 
may  expect  the  decision. 

§2543.26    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133, 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 


U.S.C.  7501-7)  and  Federal  awarding 
agency  regulations  implementing  OMB 
Circular  A-128,  "Audits  of  State  and 
Local  Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
the  Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
Federal  awarding  agency  or  the  prime 
recipient  as  incorporated  into  the  award 
document. 

$2543.27    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the  costs.  Thus, 
allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  2543.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incxured  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

§  2543.30    Purpose  of  property  standards. 

Sections  2543.31  through  2543.37  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 


awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§  2543.31  through  §  2543.37. 

§  2543.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§  2543.32    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  Federal  awarding 
agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Federal  awarding  agency. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b),  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency  or  its 
successor  Federal  awarding  agency.  The 
Federal  awarding  agency  shall  observe 
one  or  more  of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  die  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 


agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  2543.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property. 

(1)  Title  to  federally-owned  property 
remains  vested  in  the  Federal 
Government.  Recipients  shall  submit 
annually  an  inventory  listing  of 
federally-owned  property  in  their 
custody  to  the  Federal  awarding  agency. 
Upon  completion  of  the  award  or  when 
the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
Federal  awarding  agency  for  further 
Federal  agency  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit  _ 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals"). 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  vdthout  further  obligation  to 
the  Federal  Government. 
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§2543.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  hinds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  hmds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency  which  funded 
the  original  project;  then 

(2)  activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
Federal  awarding  agency.  User  charges 
shall  be  treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following: 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 


(ii)  Manufacturer's  serial  nxmiber, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
fimiished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verily 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 


successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
eligible  under  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 


120  calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  the 
Federal  awarding  agency  fails  to  issue 
disposition  instructions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  the  Federal  awarding 
agency  exercises  its  right  to  take  title, 
the  equipment  shall  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§  2543.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  maimer  as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§  2543.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agency(ies)  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are-  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to: 


(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award,  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
paragraph  §  2543.34  (g). 

§  2543.37  Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standards 

§  2543.40    Purpose  of  procurement 
standards. 

Sections  §  2543.41  through  §  2543.48 
set  forth  standards  for  use  by  recipients 
in  establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  maimer  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  0MB. 

§  2543.41    Recipient  responsibilities. 
The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 


procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  2543.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§2543.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
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rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§  2543.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items, 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government,  and 

(3)  Solicitations  for  goods  and 
services  provide  fpr  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulBll  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 


(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
mmority-owrned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources,  hi  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.s  12549  and 
12689,  "Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  the 
Federal  awarding  agency's 
implementation  of  this  Circular. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  imder  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 


increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  2543.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§  2543.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  basis  for  contractor  selection; 

(b)  justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(c)  basis  for  award  cost  or  price. 

§  2543.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  2543.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 


(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Federal  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  writh  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 


procurement  provisions  of  Appendix  A 
to  this  Circular,  as  applicable. 

Reports  and  Records 

§  2543.50    Purpose  of  reports  and  records. 

Sections  §  2543.51  through  §  2543.53 
set  forth  the  procedures  for  monitoring 
and  reporting  on  the  recipient's 
financial  and  program  performance  and 
the  necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  2543.51    Monitoring  and  reporting 
program  pertormance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  Section 
§2543.26. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph 

§  2543.51(f),  performance  reports  shall 
not  be  required  more  frequently  than 
quarterly  or,  less  frequently  than 
annually.  Annual  reports  shall  be  due 
90  calendar  days  after  the  grant  year; 
quarterly  or  semi-annual  reports  shall  be 
due  30  days  after  the  reporting  period. 
The  Federal  awarding  agency  may 
require  annual  reports  before  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  cem  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

ff)  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 


impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFTl  part  1320  when  requesting 
performance  data  from  recipients. 

§  2543.52    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency 
shall  require  recipients  to  use  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
aimually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  ageifcy 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
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annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  of  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet.  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary,  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or, 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 
Section  §  2543.21,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 


the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§  2543.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  Federal  awarding 
agency.  The  only  exceptions  are  the 
following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  record  keeping,  a 


Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  apply  to  the  following  types 
of  documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accoimting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 


Termination  and  Evaluation 

§  2543.60    Purpose  of  termination  and 
enforcement. 

Sections  §  2543.61  and  §  2543.62  set 
forth  uniform  suspension,  termination 
and  enforcement  procedures. 

§2543.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if: 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award, 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated,  or 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and.  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agency 
determines  in  the  case  of  partial 
termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)  (1)  or  (2)  of  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  paragraph 
§  2543.71(a).  including  those  for 
property  management  as  applicable, 
shall  be  considered  in  the  termination  of 
the  award,  and  provision  shall  be  made 
for  continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§  2543.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may,  in  addition  to  imposing 
any  of  the  special  conditions  outlined  in 
Section  §  2543.14,  take  one  or  more  of 
the  following  actions,  as  appropriate  in 
the  circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 


(4)  Withhold  further  awards  for  the 
project  or  program. 

(5")  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable,  and 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  Section  §  2543.13). 

Subpart  D — After-the-Award 
Requirements 

§2543.70    Purpose. 

Sections  §  2543.71  through  §  2543. 7« 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§2543.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 


specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unreturned 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(0  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  fxmds  or  received  from  the 
Federal  Government  in  accordance  with 
Sections  §2543.31  through  §2543.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

§  2543.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  Section 
§2543.26. 

(4)  Property  management 
requirements  in  Sections  §  2543.31 
through  §2543.37. 

(5)  Records  retention  as  required  in 
Section  §2543.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  paragraph 

§  2543.73(a).  including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  2543.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
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recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient, 

(3)  Taking  other  action  permitted  by 
statute,  or 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  Chapter  II, 
"Federal  Claims  Collection  Standards." 

Subpart  E— Statutory  Compliance 

§  2543.80    Contract  Provisions. 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain 
the  following  provisions  as  applicable: 

§  2543.81    Equal  Employment  Opportunity. 

All  contracts  shall  contain  a  provision 
requiring  compliance  with  E.O.  11246, 
"Equal  Employment  Opportunity,"  as 
amended  by  E.O.  11375,  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportunity,"  and  as 
supplemented  by  regulations  at  41  CFR 
part  60,  "Office  of  Federal  Contract 
Compliance  Programs,  Equal 
Employment  Opportunity,  Department 
of  Labor." 

§  2543.82    Copeland  "Anti-Kickback"  Act 
All  contracts  and  subgrants  in  excess 
of  $2000  for  construction  or  repair 
awarded  by  recipients  and  subrecipients 
shall  include  a  provision  for  compliance 
with  the  Copeland  "Anti-Kickback"  Act 
(18  U.S.C.  874),  as  supplemented  by 
Department  of  Labor  regulations  (29 
CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or 
Public  Work  Financed  in  Whole  or  in 
Part  by  Loans  or  Grants  from  the  United 
States").  The  Act  provides  that  each 
contractor  or  subrecipient  shall  be 
prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

$  2543.83    Davis-Bacon  Act 

When  required  by  Federal  program 
legislation,  all  construction  contracts 
awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 
include  a  provision  for  compliance  with 
the  Davis-Bacon  Act  (40  U.S.C.  276a  to 


a-7)  and  as  supplemented  by 
Department  of  Labor  regulations  (29 
CFR  part  5,  "Labor  Standards  Provisions 
Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act, 
contractors  shall  be  required  to  pay 
wages  to  laborers  and  mechanics  at  a 
rate  not  less  than  the  minimum  wages 
specified  in  a  wage  determination  made 
by  the  Secretary  of  Labor.  In  addition, 
contractors  shall  be  required  to  pay 
wages  not  less  than  once  a  week.  The 
recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination 
issued  by  the  Department  of  Labor  in 
each  solicitation  and  the  award  of  a 
contract  shall  be  conditioned  upon  the 
acceptance  of  the  wage  determination. 
The  recipient  shall  report  all  suspected 
or  reported  violations  to  the  Federal 
awarding  agency. 

§  2543.84    Contract  Work  Hours  and  Safety 
Standards  Act 

Where  applicable,  all  contracts 
awarded  by  recipients  in  excess  of 
$2000  for  construction  contracts  and  in 
excess  of  $2500  for  other  contracts  that 
involve  the  employment  of  mechanics 
or  laborers  shall  include  a  provision  for 
compliance  with  Sections  102  and  107 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act,  each  contractor 
shall  be  required  to  compute  the  wages 
of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  week  of  40 
hours.  Work  in  excess  of  the  standard 
work  week  is  permissible  provided  that 
the  worker  is  compensated  at  a  rate  of 
not  less  than  1  Vz  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  40 
hours  in  the  work  week.  Section  107  of 
the  Act  is  applicable  to  construction 
work  and  provides  that  no  laborer  or 
mechanic  shall  be  required  to  work  in 
surroundings  or  under  working 
conditions  which  are  unsanitary, 
hazardous  or  dangerous.  These 
requirements  do  not  apply  to  the  . 
purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

§  2543.85    Rights  to  Inventions  Made  Under 
a  Contract  or  Agreement 

Contracts  or  agreements  for  the 
performance  of  experimental, 
developmental,  or  research  work  shall 
provide  for  the  rights  of  the  Federal 
Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with 
37  CFR  part  401,  "Rights  to  Inventions 
Made  by  Nonprofit  Organizations  and 
Small  Business  Firms  Under 


Government  Grants,  Contracts  and 
Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

§  2543.86    Clean  Air  Act  and  the  Federal 
Water  Pollution  Control  Act 

Contracts  and  subgrants  of  amounts  in 
excess  of  $100,000  shall  contain  a 
provision  that  requires  the  recipient  to 
agree  to  comply  v^th  all  applicable 
standards,  orders  or  regulations  issued 
pursuant  to  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.).  Violations  shall  be 
reported  to  the  Federal  awarding  agency 
and  the  Regional  Office  of  the 
Environmental  Protection  Agency 
(EPA). 

§  2543.87    Byrd  Antl-Lobbying  Amendment 

Contractors  who  apply  or  bid  for  an 
award  of  $100,000  or  more  shall  file  the 
required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has 
not  used  Federal  appropriated  funds  to 
pay  any  person  or  organization  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
member  of  Congress,  officer  or 
employee  of  Congress,  or  an  employee 
of  a  member  of  Congress  in  connection 
with  obtaining  any  Federal  contract, 
grant  or  any  other  award  covered  by  31 
U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds 
that  takes  place  in  connection  with 
obtaining  any  Federal  award.  Such 
disclosures  are  forwarded  from  tier  to 
tier  up  to  the  recipient. 

§  2543.88    Det>arment  and  Suspension. 

No  contract  shall  be  made  to  parties 
listed  on  the  General  Services 
Administration's  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs  in 
accordance  with  E.O.s  12549  and  12689, 
"Debarment  and  Suspension."  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared 
ineligible  under  statutory  or  regulatory 
authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide 
the  required  certification  regarding  its 
exclusion  status  and  that  of  its  principal 
employees. 

(FR  Doc.  95-5625  Filed  3-9-95;  8:45  am) 
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Spectrum  Below  5  GHz  Transferred 
From  Federal  Government  Use 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Report  and  order. 

SUMMARY:  This  First  Report  and  Order 
adopts  allocations  for  50  megahertz  of 
spectrum  that  has  been  transferred  from 
Federal  Government  use  to  private 
sector  use.  This  action  is  necessary  to 
comply  with  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Reconciliation  Act)  that  require  the 
Commission  to  allocate,  and  propose 
regulations  to  assign,  this  spectrum 
within  18  months  of  adoption  of  the 
Reconciliation  Act.  A  companion  Notice 
of  Proposed  Rule  Making,  published 
elsewhere  in  this  issue,  proposes  rules 
to  govern  use  of  the  spectrum  allocated 
in  this  Report  and  Order.  Our  goal  in 
taking  this  action  is  to  provide  for  use 
of  spectrum  transferred  from  Federal 
Government  to  private  sector  use  in  a 
way  that  will  benefit  the  public  by 
providing  for  the  introduction  of  new 
services  and  devices  and  enhance 
existing  services  and  devices. 
EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sharkey,  Office  of  Engineering 
and  Technology.  (202)  739-0723. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order,  ET  Docket  No.  94-32, 
FCC  95-47,  adopted  February  7, 1995, 
and  released  February  17,  1995.  The  full 
text  of  this  First  Report  and  Order  is 
available  for  inspection  during  normal 
business  hours  in  the  Records  Room  of 
the  Federal  Communications 
Commission,  room  239, 1919  M  St.. 
NW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
2100  M  St.,  NW.,  suite  140.  Washington. 
DC  20037,  telephone  (202)  857-3800. 

Summary  of  First  Report  and  Order 
(R&O) 

1.  The  purpose  of  this  R&O  is  to  adopt 
allocations  for  50  megahertz  of  spectrum 
that  has  been  transferred  from  Federal 
Government  to  private  sector  use  as 
required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  No. 
103-66,  Title  VI,  section  6001(a)(3),  107 
Stat.  312  (approved  August  10,  1993) 
(Reconciliation  Act). 

2.  In  compliance  with  the  provision  of 
the  Reconciliation  Act,  the  Department 


of  Commerce  released  a  report  on 
February  10,  1994,  which  made  a 
preliminary  identification  of  200 
megahertz  of  spectrum  for  reallocation 
from  Federal  Government  to  private 
sector  use,  including  50  megahertz  at 
2390-2400  MHz,  2402-2417  MHz,  and 
4660-4685  MHz  identified  for 
immediate  availability.  The 
Reconciliation  Act  requires  that,  by 
February  10, 1995,  the  Commission 
allocate,  and  propose  regulations  to 
assign,  the  50  megahertz  of  spectriun 
that  is  immediately  available.  On 
November  8, 1994,  we  released  a  Notice 
of  Proposed  Rule  Making,  59  FR  59393 
(11/17/94),  in  this  proceeding  proposing 
that  all  50  megahertz  of  immediately 
available  spectrum  be  allocated  for 
Fixed  and  Mobile  service.  As  an 
alternative  to  allocating  this  spectrum 
generally  for  Fixed  and  Mobile  services, 
the  Notice  of  Proposed  Rule  Making 
requested  comment  on  the  possible 
allocation  of  these  bands  for  specific 
communications  services  including  an 
aeronautical  audio/visual  service  to 
provide  real  time  information  and 
entertainment  aboard  aircraft,  wireless 
local  loop  service,  broadcast  auxiliary 
services  to  support  advanced  television, 
imlicensed  PCS,  low-power 
communications,  either  on  a  licensed  or 
unlicensed  basis,  and  continued  use  of 
some  of  this  spectrum  by  the  amateur 
commimity. 

3.  Based  on  the  record  in  this 
proceeding,  the  Commission  determined 
that  an  approach  that  provides  spectrum 
for  both  unlicensed  devices  and  Fixed 
and  Mobile  services  would  best  serve 
the  public  interest.  Taking  into  account 
the  imique  nature  of  some  of  the  bands 
under  consideration,  the  cunent 
communications  environment,  and  the 
suggestions  of  the  commenting  parties, 
we  find  it  is  desirable  to  allocate  25 
megahertz  for  specific  services  and 
devices  and  25  megahertz  for  Fixed  and 
Mobile  operations.  In  particular,  we  are 
providing  25  megahertz  for  use  by 
imlicensed  devices  and  the  Amateur 
service  and  25  megahertz  for  Fixed  and 
Mobile  operations.  Specifically,  we  are 
allocating  the  2390-2400  MHz  band  for 
use  by  unlicensed  asynchronous 
Personal  Communications  Services 
(PCS)  devices,  providing  for  continued 
use  of  the  2402-2417  MHz  band  by 
devices  operating  in  accordance  with 
Part  15  of  our  Rules,  allocating  both  of 
these  bands  for  use  by  the  Amateur 
service  on  a  primary  basis,  and 
allocating  the  band  4660-4685  MHz  for 
use  by  Fixed  and  Mobile  services.  The 
2390-2400  MHz  and  2402-2417  MHz 
bands  will  be  governed  by  existing 
applicable  rules.  In  a  companion 


Second  Notice  of  Proposed  Rule 
Making,  the  Commission  proposed  rules 
for  use  of  the  4660-4685  MHz  band.  The 
allocations  adopted  in  this  Report  and 
Order  will  benefit  the  public  by 
providing  for  the  introduction  of  new 
services  and  devices  and  the 
enhancement  of  existing  services  and 
devices.  These  new  and  enhanced 
services  and  uses  will  create  new  jobs, 
foster  economic  growth,  and  improve 
access  to  communications  by  industry 
and  the  American  public. 

Final  Regulatory  Flexibility  Analysis 

1.  Need  and  purpose  of  this  action: 
This  Report  and  Order  allocates  50 
megahertz  of  spectrum  that  was 
transferred  from  Federal  Government  to 
private  sector  use.  Transfer  and 
allocation  of  this  spectrum  was  required 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993. 

2.  Summary  of  the  issues  raised  by  the 
public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 
There  were  no  comments  sQbmitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

3.  Significant  alternatives  considered: 
Commenters  in  this  proceeding 
supported  allocating  the  spectrum 
under  consideration  for  a  number  of 
various  services.  These  services  include 
wireless  local  loops,  a  ground-to-air 
aeronautical  audio/video  service, 
mobile  satellite  service,  private  services, 
unlicensed  PCS  devices,  other 
unlicensed  devices,  amateur  service, 
interactive  data,  audio  and  video 
services,  fixed  service,  mobile  services, 
and  broadcast  auxiliary  services.  This 
Report  and  Order  considers  all  of  these 
uses  and  provides  analysis  regarding 
each.  As  a  result  of  this  analysis,  the 
Commission  determined  that  the  action 
taken  in  this  Report  and  Order  would 
provide  the  most  beneficial  use  of  the 
spectrum  under  consideration. 

Paperwork  Reduction 

This  proposal  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  recordkeeping,  disclosure  or 
record  retention  requirements  and  will 
not  increase  the  burden  hours  imposed 
on  the  public. 

List  of  Subjects 

47  CFR  Part  2 

Radio. 

47  CFR  Part  15 

Communications  equipment, 
Computer  technology.  Labeling.  Radio. 
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Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Farts  2  and  15  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  154,  302.  303  and  307,  unless 
otherwise  noted. 


2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  to 
read  as  follows: 

a.  In  the  2390-2450  MHz  band  and 
the  4500-4800  MHz  band,  revise  all 
columns  to  read  as  follows: 

§  2.106    Table  of  Frequency  Allocations. 


International  tatde 

United  States  table 

FCC  use  designators 

1 

Region  1— allo- 
cation MHz 

Region  2— allo- 
cation MHz 

Region  3 — allo- 
cation MHz 

Government 

NorvGovemment 

Rule  part(s) 

Special-use  fre- 
quencies 

Allocation  MHz 

Allocation  MHz 

(1) 

(2) 

<3) 

(4) 

(5) 

(6) 

(7) 

H 

2300-2450 

• 

2300-2450 

• 

2300-2450 

• 

2300-2310 

• 

2300-2310 

* 

• 

1 

FIXED. 

FIXED. 

FIXED. 

RADIOLOCATION. 

Amateur. 

Amateur  (97). 

^^1 

MOBILE. 

MOBILE. 

MOBILE. 

Fixed. 

^^1 

Amateur. 

RADIO- 
LOCATION. 

RADIO- 
LOCATION. 

Mobile. 

H 

Radiolocation. 

Amateur. 

Amateur. 

US253G2 

2310-2360 

Mobile. 

Radiolocation. 

Fixed. 

751BUS276US327 

US328G2G120 

2360-2390 

MOBILE. 

RADIOLOCATION. 

Fixed. 

US253 

2310-2360 

BROADCASTING- 
SATELLITE. 

Mobile. 

751BUS276 
US327 

US328 

2360-2390 

MOBILE. 

Digital 

Audio  Radio 
Services. 

1 

- 

US276G2G120 

US276 

^^H 

2390-2400 

2390-2400 

Radio  Fre- 

AMATEUR. 

quency  De- 

G122 

vices  (15). 
AMATEUR  (97) 

i 

2400-2402 

2400-2402 

RADIOLOCATION. 

Amateur. 

Amateur  (97). 

664  752  G2 

664  752 

664  751 A  752 

664  750B  751 

664  750B  751 

2402-2417  « 

2402-2417 

AMATEUR  (97). 

751 B  752 

751 B  752 

664  752  G122 

AMATEUR. 
664  752 

Radio  Fre- 
quency 
Devices  (15). 

t, 

2417-2450 
RADIOLOCATION. 
664  752  G2 

2417-2450 
Amateur. 
664  752 

Amateur  (97). 

i 

• 

4500-4800 

« 

4500-4800 

• 

4500-4800 

• 

4500-4660 
FIXED. 

• 

4500-4660 
FIXED-SATELLITE 

' 

FIXED. 

FIXED. 

FIXED. 

MOBILE. 

(space-to-Earth). 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

US245 

792A  US245 

ELLITE 

ELLITE 

ELLITE 

(space-to- 

(space-to- 

(space-to- 

Earth) 

Earth) 

Eanti) 

792A. 

792A. 

792A. 

4660-4685 

4660-4685 

MOBILE. 

MOBILE. 

MOBILE. 

G122 

4685-4800 

FIXED. 

MOBILE. 

US245 

FIXED. 
FIXED-SATELLITE 

(space-to-Earth). 
MOBILE. 
792A  US245 
4685-4800 
FIXED-SATELLITE 

(space-to-Earth). 
792A  US245 

• 

• 

• 

* 

• 

• 

» 

b.  Government  footnote  02  is  revised 
and  Government  footnote  G122  is  added 
to  read  as  follows: 

Govemment  (G)  Footnotes 

***** 

G2  In  the  bands  216-225,  420-450  (except 
as  provided  by  US  217),  890-902,  928-942. 
1300-1400,  2300-2390,  2400-2402.  2417- 
2450,  2700-2900,  5650-5925,  and  9000-9200 
MHz,  the  Government  radiolocation  is 
limited  to  the  military  services. 
*         * ,       *         *         * 

G122  The  bands  2390-2400,  2402-2417 
and  4660-4685  MHz  were  identified  for 
immediate  reallocation,  effective  August  10, 
1994,  for  exclusive  non-Government  use 
under  Title  VI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Effective  August 
10.  1994.  any  Government  operations  in 
these  bands  are  on  a  non-interference  basis 
to  authorized  non-Government  operations 
and  shall  not  hinder  the  implementation  of 
any  non-Government  operations. 

PART  1S-RADI0  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302.  303.  304.  and  307 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154.  302,  303.  304.  and 
307. 

2.  Section  15.301  is  revised  to  read  as 
follows: 

§15.301    Scope. 

This  subpart  sets  out  the  regulations 
for  unlicensed  personal 
commimications  services  (PCS)  devices 
operating  in  the  1910-1930  MHz  and 
2390-2400  MHz  frequency  bands. 

3.  Section  15.303  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§15.303    Definitions. 

***** 

(g)  Personal  Communications  Services 
(PCS)  Devices  [Unlicensed}.  Intentional 
radiators  operating  in  the  frequency 
bands  1910-1930  MHz  and  2390-2400 
MHz  that  provide  a  wide  array  of  mobile 
and  ancillary  fixed  communication 
services  to  individuals  and  businesses. 
***** 

4.  Section  15.311  is  revised  to  read  as 
follows: 

§  15.31 1    Labelling  requirements. 

In  addition  to  the  labelling 
requirements  of  §  15.19(a)(3),  all  devices 
operating  in  the  frequency  band  1910— 
1930  MHz  authorized  under  this  subpart 
must  bear  a  prominently  located  label 
with  the  following  statement: 

Installation  of  this  equipment  is  subject  to 
notification  and  coordination  with  UTAM, 
Inc.  Any  relocation  of  this  equipment  must 
be  coordinated  through,  and  approved  by 
UTAM.  UTAM  may  be  contacted  at  [insert 
UTAM's  toll-free  number). 


5.  Section  15.319  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  to  read  as  follows: 

§  15.319    General  technical  requirements. 

(a)  The  1910-1920  MHz  and  2390- 
2400  MHz  bands  are  limited  to  use  by 
asynchronous  devices  under  the 
requirements  of  §15.321.  *  *  * 
*        *        *        *        * 

6.  Section  15.321  is  amended  by 
revising  the  heading,  paragraphs  (a)  and 

(b)  and  the  first  sentence  of  paragraph 
(e)  to  read  as  follows: 

§  15.321    Specific  requirements  for 
asynchronous  devices  operating  in  the 
1910-1920  MHz  and  2390-2400  MHz  bands. 

(a)  Operation  shall  be  contained 
within  either  or  both  of  the  1910-1920 
MHz  and  2390-2400  MHz  bands.  The 
emission  bandwidth  of  any  intentional 
radiator  operating  in  these  bands  shall 
be  no  less  than  500  kHz. 

(b)  All  systems  of  less  than  2.5  MHz 
emission  bandwidth  shall  start 
searching  for  an  available  spectrum 
window  within  3  MHz  of  the  band  edge 
at  1910, 1920,  2390,  or  2400  MHz  while 
systems  of  more  than  2.5  MHz  emission 
bandwidth  will  first  occupy  the  center 
half  of  the  band.  Devices  with  an 
emission  bandwidth  of  less  than  1.0 
MHz  may  not  occupy  the  center  half  of 
the  band  if  other  spectrum  is  available. 
***** 

(e)  The  frequency  stability  of  the 
carrier  frequency  of  intentional  radiators 
operating  in  accordance  with  this 
section  shall  be  ±10  ppm  over  10 
milliseconds  or  the  interval  between 
channel  access  monitoring,  whichever  is 
shorter.  *   *   * 
***** 

[PR  Doc.  95-5382  Filed-^-9-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  209  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Institutions  of 
Higher  Education 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 

SUMMARY:  The  Director  of  Defense- 
Procurement  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  preclude  award  of  contracts 
to,  or  consent  to  subcontracts  with 
institutions  of  higher  education  which 
have  been  determined  to  have  a  policy 
of  denying,  or  effectively  preventing  the 


Secretary  of  Defense  from  obtaining  for 
military  recruiting  purposes  entry  to 
campuses,  access  to  students  on 
campus,  or  access  to  directory 
information  pertaining  to  students.  The 
rule  also  requires  that  departments  and 
agencies  shall  make  no  further 
payments  under  existing  contracts  and 
shall  initiate  termination  action  if 
institutions  are  determined  to  have  such 
a  policy. 

DATES:  Effective  Date:  March  6, 1995. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  May 
9, 1995  to  be  considered  in  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  ATTN:  Ms.  Linda  Holcombe, 
PDUSD  (A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  Please  cite  DFARS  Case  94- 
D310  in  all  correspondence  related  to 
this  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  S.  Holcombe.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  558  of  the  National  Defense 
Authorization  Act  for  Fiscal  year  1995 
(Pub.  L  103-337)  provides  that  no  funds 
available  to  the  Department  of  Defense 
may  be  provided  by  grant  or  contract  to 
any  institution  of  higher  education  that 
either  (1)  has  a  policy  of  denying,  or  (2) 
effectively  prevents  the  Secretary  of 
Defense  from  obtaining  for  military 
recruiting  purposes  entry  to  campuses, 
access  to  students  on  campuses,  or 
access  to  directory  information 
pertaining  to  students. 

This  interim  rule  establishes  a 
requirement  for  all  solicitations  and 
contracts  with  institutions  of  higher 
education  to  include  a  clause  which 
requires  the  contractor  to  represent  that 
it  does  not  now  have  and  will  not  in  the 
future  adopt  a  policy  of  denying  or 
effectively  preventing  the  Secretary  of 
Defense  from  obtaining  for  military 
recruiting  purposes  entry  to  their 
campuses,  access  to  students  on 
campuses,  or  access  to  directory 
information  pertaining  to  their  students. 
Institutions  found  to  have  such  policies 
are  ineligible  for  contract  award  and 
payments  under  existing  contracts.  In 
addition,  the  Govemment  shall 
terminate  the  contract  for  the 
contractor's  material  failure  to  comply 
with  the  terms  and  conditions  of  award. 
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B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  restricts  agencies  from 
soliciting  offers  from,  awarding 
contracts  to,  or  consenting  to 
subcontracts  with  institutions  of  higher 
education  which  are  determined  to  have 
a  policy  of  denjdng,  or  effectively 
preventing,  the  Secretary  of  Defense 
from  obtaining  for  military  recruiting 
piuposes  entry  to  campuses,  access  to 
students  on  campuses,  or  access  to 
directory  information  pertaining  to 
students.  In  addition,  the  interim-rule 
requires  that  departments  and  agencies 
shall  make  no  further  payments  imder 
existing  contracts  and  shall  initiate 
termination  action  if  institutions  are 
determined  to  have  such  a  policy.  A 
copy  of  the  Initial  Regulatory  Flexibility 
Analysis  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  from  Ms.  Linda 
Holcombe,  Defense  Acquisition 
Regulations  Council,  3062  Defense 
Pentagon,  Washington,  D.C.  Comments 
are  invited.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  94- 
D310  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subiects  in  48  CFR  Parts  209  and 
252 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  209  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  209  and  252  continues  to  read  as 
follows: 

Autliority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

2.  Subpart  209.4  is  amended  to  add 
Sections  209.470.  209.470-1,  209.470-2. 
and  209.470-3  as  follows: 


Subpart  209.4 — Debarment, 
Suspension,  and  ineligibility 


209.470    Military  recruiting  on  campus. 

209.470-1    Policy. 

(a)  Section  558  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1995  (Pub.  L.  103-337),  provides 
that  no  funds  available  to  the 
Department  of  Defense  may  be  provided 
by  grant  or  contract  to  any  institution  of 
higher  education  that  either — 

(1)  Has  a  policy  of  denying — 

(i)  Entry  to  campuses  or  access  to 
students  on  campus;  or 

(ii)  Access  to  directory  information 
pertaining  to  students;  or 

(2)  Effectively  prevents  the  Secretary 
of  Defense  from  obtaining  for  military 
recruiting  purposes — 

(i)  Entry  to  campuses  or  access  to 
students  on  campus;  or 

(ii)  Access  to  directory  information 
pertaining  to  students. 

(b)  Institutions  of  higher  education 
that  are  determined  under  the 
procedures  prescribed  by  the  Secretary 
of  Defense  to  have  the  policy  or  practice 
in  paragraph  (a)  of  this  subsection  shall 
be  listed  as  ineligible  on  the  list  of 
Parties  Excluded  From  Federal 
Procurement  Programs  published  by  the 
General  Services  Administration  (GSA). 
(See  FAR  9.404). 

209.470-2    Procedures. 

(a)  Agencies  shall  not  solicit  offers 
from,  award  contracts  to.  or  consent  to 
subcontracts  with  ineligible  contractors. 

(b)  After  a  determination  of 
ineligibility,  departments  and  agencies 
shall  make  no  further  payments  under 
existing  contracts  with  the  institutions, 
and  shall  initiate  termination  action. 

209.470-3    Contract  clause. 

Use  the  clause  at  252.209-7007, 
Military  Recruiting  on  Campus,  in  all 
solicitations  and  contracts  with 
institutions  of  higher  education. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.209-7007  is  added  to 
read  as  follows: 

252.209-7007    Military  Recruiting  on 
Campus 

As  prescribed  in  209.470-3,  use  the 
following  clause: 

Military  Recruiting  on  Campus  (Mar  1995) 

(a)  Definitions.  "Directory  information,"  as 
used  in  this  clause,  means,  with  respect  to  a 
student,  the  student's  name,  address, 
telephone  listing,  date  and  place  of  birth, 
level  of  education,  degrees  received,  and  the 


most  recent  previous  educational  institution 
enrolled  in  by  the  student.  Students  are 
individuals  who  are  17  years  of  age  or  older. 

(b)  General.  An  institution  of  higher 
education  that  has  been  determined,  using 
procedures  established  by  the  Secretary  of 
Defense  to  implement  section  558  of  Pub.  L. 
103-337  (1994):  (1)  To  have  a  policy  of 
denying,  or  (2)  to  prevent  effectively  the 
Secretary  of  Defense  bnm  obtaining  for 
military  recruiting  purposes  entry  to  their 
campuses,  access  to  students  on  campuses,  or 
access  to  directory  information  pertaining  to 
students,  access  to  students  on  campuses,  is 
ineligible  for  contract  award  and  {payments 
under  existing  contracts.  In  addition,  the 
Government  shall  terminate  this  contract  for 
the  contractor's  material  failure  to  comply 
with  the  terms  and  conditions  of  award. 

(c)  Agreement.  The  contractor  represents 
that  it  does  not  now  have  and  agrees  that 
during  performance  of  this  contract  it  will 
not  adopt  a  policy  of  denying,  and  that  it 
does  not,  is  not,  and  will  not  during 
performance  of  the  contract,  effectively 
prevent  the  Secretary  of  Defense  from 
obtaining  for  military  recruiting  purposes 
entry  to  campuses,  access  to  students  on 
campuses,  or  access  to  directory  information 
pertaining  to  students. 

(End  of  clause) 

(FR  Doc.  95-5958  Filed  3-9-95;  8:45  am] 

BILUNQ  CODE  S00O-O4-M 


48  CFR  Part  219 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Sut>contracting  Plan's 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comment. 

summary:  The  Director  of  Defense 
Procvuement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  extend  the  authority 
through  September  30, 1997,  for 
contractors  to  claim  credit  towards  their 
small  business  subcontracting  goals  for 
subcontracts  with  qualified  nonprofit 
agencies  for  the  blind  and  severely 
disabled. 
DATES:  Effective  date:  February  27, 1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  May  9, 1995.  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
LTC  Edward  C.  King  Jr. 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  94-D312 
in  all  correspondence  related  to  this 
issue. 


FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Edward  C.  King  Jr,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  804  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337)  extends  the  authority  through 
September  30, 1997,  for  contractors  to 
claim  credit  towards  their  small 
business  subcontracting  goals  for 
subcontracts  with  qualified  nonprofit 
agencies  for  the  blind  and  severely 
disabled.  DFARS  Subpart  219.7  is 
amended  to  permit  contractors  to 
receive  credit  when  awarding 
subcontracts  to  such  entities. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  only  applies  to  large 
business  concerns.  An  initial  regulatory 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  94-D312  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies.  Information  collection 
requirements  imposed  by  this  rule  were 
cleared  under  OMB  control  number 
9000-0007  for  Standard  Form  295, 
Summary  Subcontract  Report. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  as  an  interim  rule  as  it  is 
necessary  to  authorize  prime  contractors 
to  receive  credit  toward  their 
subcontracting  goals  as  permitted  by 
Section  804  of  Pub.  L.  103-337. 
However,  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  219 

Government  procurement. 
Claudia  L.  Naugle,  ° 
Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  219  is 
amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
part  219  continues  to  read  as  follows: 


Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  219-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  219.703  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

219.703    Eligibility  requirements  for 
participating  In  ttie  program. 

(a)  Qualified  nonprofit  agencies  for 
the  blind  and  other  severely  disabled, 
that  have  been  approved  by  the 
Commission  for  Purchase  from  People 
Who  Are  blind  or  Severely  Disabled 
under  the  Javits-Wagner-O'Day  Act  (41 
U.S.C.  46—48),  are  eligible  as  a  result  of 
Section  9077  of  Pub.  L.  102-396,  and 
subsequent  Appropriations  Acts,  and 
Sections  808  of  Pub.  L.  102-484  and  804 
of  Pub.  L.  103-377  through  September 
30,  1997,  to  participate  in  the  program. 
Under  this  authority,  subcontracts 
awarded  to  such  entities  may  be 
counted  toward  the  prime  contractor's 
small  business  subcontracting  goal 
through  fiscal  year  1997. 
***** 

[FR  Doc.  95-5959  Filed  3-9-95;  8:45  am] 

BILLING  CODE  SO0O-O4-M 


48  CFR  Parts  223  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Hazardous 
Materials 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  an  exception  to  the 
statutory  prohibition  on  storage  and 
disposal  of  non-DoD-owned  toxic  and 
hazardous  materials  at  military 
installations. 
DATES:  Effective  Date:  March  6, 1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  May  9, 1995,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
LTC  Edward  C.  King  Jr., 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  Please  cite  DFARS  Case  94- 
D309  in  all  correspondence  related  to 
this  issue. 


FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Edward  C.  King  Jr,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  325  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337)  amends  10  U.S.C.  2692  to  add  an 
exception  to  the  prohibition  on  storage 
and  disposal  of  non-DoD-owned  toxic 
and  hazardous  materials  at  military 
installations.  DFARS  Subpart  223.71 
and  the  clause  at  252.223-7006  are 
amended  to  add  the  exception  in  all 
solicitations  and  contracts  which 
require,  may  require,  or  permit 
contractor  performance  on  a  DoD 
installation. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  of  the  limited  applicability  of 
the  rule  to  industrial-type  facilities 
located  on  military  installations.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  subpart  and 
clause  will  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  94-D309  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  as  an  interim  rule  without  prior 
opportunity  for  public  comments 
because  it  is  necessary  to  add  the 
exception  authorized  by  Section  325  of 
Pub.  L.  103-337.  However,  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  the 
final  rule. 
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List  of  Subjects  in  48  CFR  Part  223  and 
252 

Government  Procurement. 

Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  223  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  223  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

2.  Section  223.7102  is  amended  by 
adding  paragraph  (a)(9)  to  read  as 
follows: 

§223.7102    Exceptions. 

(a)*   '   * 

(9)  The  treatment  and  disposal  of  any 
non-DoD-owned  material  if  the 
Secretary  of  the  military  department 
concerned — 

(i)  Determines  that  the  material  is 
required  or  generated  by  a  private 
person  in  connection  with  the 
authorized  and  compatible  commercial 
use  by  that  person  of  an  industrial-type 
facility  of  that  military  department;  and 

(ii)  Enters  a  contract  with  that  person 
that— 

(A)  Is  consistent  with  the  best  interest 
of  national  defense  and  environmental 
security;  and 

(B)  Provides  for  that  person's 
continued  financial  and  environmental 
responsibility  and  liability'with  regard 
to  the  material. 


3.  Section  223.7103  is  revised  to  read 
as  follows: 

223.7103    Contract  clause. 

(a)  Use  the  clause  at  252.223-7006, 
Prohibition  on  Storage  and  Disposal  of 
Toxic  and  Hazardous  Materials,  in  all 
solicitations  and  contracts  which 
require,  may  require,  or  permit 
contractor  performance  on  a  DoD 
installation. 

(b)  Use  the  clause  at  252.223-7006 
with  its  Ahemate  I,  when  the  Secretary 
of  the  military  department  issues  a 
determination  under  the  exception  at 
223.7102(a)(9). 

3.  Section  252.223-7006  is  amended 
by  revising  the  introductory  text  and  by 
adding  an  Alternate  I  to  read  as  follows: 


252.223-7006    Prohibition  on  storage  and 
disposal  of  toxic  and  hazardous  materials. 

As  prescribed  in  223.7103(a).  use  the 
following  clause: 

***** 

Alternate  I  (Mar  1995) 

As  prescribed  in  223.7103(b),  add  the 
following  paragraphs  (c)  and  (d)  to  the  basic 
clause: 

(c)  With  respect  to  treatment  or  disposal 
authorized  pursuant  to  10  U.S.C.  2692(b)(9), 
and  notwithstanding  any  other  provision  of 
the  contract,  the  Contractor  assumes  all 
rinancial  and  environmental  responsibility 
and  liability  resulting  from  any  treatment  or 
disposal  of  non-DoD-owned  toxic  or 
hazardous  material  on  a  military  installation. 
The  Contractor  shall  indemnify,  defend,  and 
hold  the  Government  harmless  for  all  costs, 
liability,  or  penalties  resulting  from  the 
Contractor's  treatment  or  disposal  of  non- 
DoD-owned  toxic  or  hazardous  materials  on 
a  military  installation. 

(d)  The  Contractor  shall  include  this 
clause,  including  this  subparagraph  (d)  in 
each  subcontract. 

|FR  Doc.  95-5957  Filed  3-9-95;  8:45  am) 
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48  CFR  Part  235 

Defense  Federal  Acquisition 
Regulation  Supplement;  Federally 
Funded  Research  and  Development 
Centers 

AGENCIES:  E)epartment  of  Defense  (DoD) 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  allow  DoD-sponsored 
FFRDCs  that  function  primarily  as 
research  laboratories  to  respond  to 
solicitations  and  announcements  for 
programs  which  promote  research, 
development,  demonstration,  or  transfer 
of  technology. 
DATES:  Effective  date:  March  3.  1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  showm  below  on 
or  before  May  9, 1995,  to  be  considered 
in  the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  shduld 
submit  written  comments  to:  Defense 
Acquisition  Regulation  Council,  ATTN: 
Mr.  R.G.  Uyser,  PDUSD(A&T)DP/DAR, 
IMD  3D139,  3062  Defense  Pentagon, 
Washington.  D.C.  20301-3062.  Telefax 
Number  (703)  602-0350.  Please  cite 
DFARS  Case  94-D306  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Uyser  (703)  602-0131. 


Federal  Register  /  Vol.  60,  No.  47  /  Friday.  March  10.  1995  /  Rules  and  Regulations  13077 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  217  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(Public  Law  103-337)  allows  DoD- 
sponsored  FFRDCs  that  function 
primarily  as  research  laboratories  to 
respond  to  solicitations  and 
announcements  for  programs  which 
promote  research,  development, 
demonstration,  or  transfer  of 
technology.  This  interim  DFARS  rule 
implements  this  allowance. 

B.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
public  comment  because  Section  217  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1995  (Public  Law  103- 
337)  became  effective  upon  enactment 
of  the  Act,  October  5,  1994.  This  interim 
rule  is  necessary  to  ensure  that  DoD 
contracting  activities  become  aware  of 
the  statutory  allowance  of  DoD- 
sponsored  FFRDCs  that  function 
primarily  as  research  laboratories  to 
respond  to  solicitations  and 
announcements  for  programs  which 
promote  research,  development, 
demonstration,  or  transfer  of 
technology.  However,  comments 
received  in  response  to  the  publication 
of  this  rule  will  be  considered  in 
formulating  the  final  rule. 

C.  Regulatory  Flexibility  Act 

The  proposed  changes  to  DFARS  Part 
217,  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  allows  a  very  limited 
number  of  FFRDCs  to  respond  to 
solicitations  and  announcements  for 
programs  which  promote  research, 
development,  demonstration,  or  transfer 
of  technology.  The  rule  is  expected  to 
benefit  small  entities  involved  in 
technology  research,  development, 
demonstration  or  transfer  who  can 
establish  teaming  arrangements  with 
FFRDCs.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  may  be  obtained  from  the 
address  stated  herein.  A  copy  of  the 
IRFA  has  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  this 


rule  does  not  impose  any  new 
recordkeeping,  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501,  etseq. 

List  of  Subjects  in  48  CFR  part  235 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  235  is 
amended  as  follows: 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Section  235.017-1  is  added  to  read 
as  follows: 

§  235.01 7-1    Sponsoring  agreements. 

(c)(4)  DoD-sponsored  FFRDCs  that 
function  primarily  as  research 
laboratories  may  respond  to  solicitations 
and  annoimcements  for  programs  which 
promote  research,  development, 
demonstration,  or  transfer  of  technology 
(Section  217,  Pub.  L.  103-337). 

(FR  Doc.  95-5956  Filed  3-9-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 
[Ex  Parte  No.  444] 

Electronic  Filing  of  Tariffs 

agency:  Interstate  Commerce 
Commission  (ICC). 
action:  Final  rule. 

summary:  The  ICC  amends  its 
regulations  to  reflect  the  status  quo  with 
respect  to  the  rules  for  fiUng  electronic 
and  printed  tariffs,  and  terminates  the 
Ex  Parte  No.  444  proceeding.  This 
action  codifies  in  the  regulations  the 
tariff  filing  rules  which  have  existed  for 
the  past  five  years  as  a  result  of  the 
partial  stay  of  the  Commission's  1989 
decision  in  Ex  Parte  No.  444,  and  ends 
the  proceeding. 

EFFECTIVE  DATES:  The  amendments  in 
this  final  rule  are  effective  April  8. 1995. 
Effective  April  8, 1995.  the  rule 
removing  part  1312,  which  was 
published  at  54  FR  6404  and  stayed  at 
54  FR  10533  and  54  FR  42959.  is 
withdrawn  and  part  1312  continues  in 


effect.  The  effective  date  of  part  1314. 
which  was  added  at  54  FR  6404  and 
stayed  at  54  FR  10533  and  54  FR  42959, 
is  November  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene.  (202)  927-5602.  or 
Thomas  A.  Mongelli.  (202)  927-5150. 
TDD  for  the  hearing  impaired:  (202) 
927-5721. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
of  proposed  rulemaking  (NPR)  served 
December  15. 1994.  and  published  at  59 
FR  64646  (1994).  we  proposed  to  amend 
parts  1312  and  1314  of  our  regulations 
to  codify  the  tariff  filing  rules  which 
have  been  in  effect  for  the  past  five 
years  as  a  result  of  a  partial  stay  of  an 
earlier  Commission  decision.'  and  to 
terminate  the  Ex  Parte  No.  444 
proceeding.  The  current  rules  authorize 
electronic  tariff  filing  by  rail  carriers  but 
not  by  other  carriers;  in  the  NPR  we 
indicated  our  willingness  to  consider 
individual  special  tariff  authority 
requests  for  electronic  filing  by  non-rail 
carriers.  Comments  were  filed  by  two 
interested  parties.^  both  of  which 
support  the  Commission's  proposal. 

HGCBC  states  that,  although  it 
understands  the  reasons  for  and 
supports  the  Commission's  decision,  it 
is  disappointed  in  the  termination  of  the 
effort  to  develop  methods  and  standards 
for  filing  electronic  tariffs.  HGCBC 
believes  that  electronic  tariff  filing  has 
merit,  and  it  indicates  its  willingness  to 
assist  the  Commission  in  a  renewed 
effort  to  develop  an  electronic  tariff 
filing  system  if  circumstances  change. 

NITL  strongly  endorses  the 
Commission's  proposal.  NITL  states  that 
it  has  participated  in  the  Ex  Parte  No. 
444  proceeding  from  the  beginning,  and 
that  its  position  throughout  the 
proceeding  has  been  that,  if  tariff  filing 
is  to  be  retained,  tariff  filing  rules  must 
promote  efficient  and  simple  tariff  use. 
NITL  expresses  its  view  that  the 
enactment  of  the  Trucking  Industry 
Regulatory  Reform  Act  of  1994  (TIRRA) 
has  eliminated  the  need  for  electronic 
tariff  filing,  and  that  the  likelihood  of 
further  statutory  changes  to  tariff  filing 
requirements  makes  it  unnecessary  to 
expend  limited  resources  on  this  issue 
at  this  time. 


'  Electronic  Filing  of  Tariffs.  5  I.C.C.2d  279 
(1989);  54  FR  6403  and  9052  (1989). 

*The  Household  Goods  Carriers'  Bureau 
Committee  (HGCBC).  and  The  National  Industrial 
Transportation  League  (NITL).  The  Association  of 
American  Railroads  and  each  Class  I  Railroad, 
while  not  filing  formal  comments,  submitted  a  letter 
indicating  that  they  did  not  object  to  the  course  of 
action  outlined  in  the  NPR. 


After  careful  consideration,  we  have 
decided  to  amend  the  regulations  and 
terminate  the  proceeding  as  proposed.  ^ 

Regulatory  Flexibility 

The  rules  adopted  herein  do  not 
impose  additional  burdens  on  tariff 
filers  or  others;  rather,  they  merely 
codify  the  rules  that  are  currently  in 
effect  as  a  result  of  the  partial  stay  of  an 
earlier  Commission  decision. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1312 

Household  goods  freight  forwarders. 
Motor  carriers.  Moving  of  household 
goods.  PipeUnes.  Tariffs.  Water  carriers. 

49  CFR  Part  1314 

Railroads.  Tariffs. 

Decided:  February  17, 1995. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1312 
and  1314  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FIUNG 
OF  TARIFFS.  SCHEDULES  AND 
RELATED  DOCUMENTS  OF  MOTOR, 
PIPELINE  AND  WATER  CARRIERS, 
AND  HOUSEHOLD  GOODS  FREIGHT 
FORWARDERS 

1.  The  heading  of  part  1312  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C  10321, 
10762  and  10767. 

PART  1314— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS  AND  RELATED 
DOCUMENTS  OF  RAIL  CARRIERS 

3.  The  heading  of  part  1314  is  revised 
to  read  as  set  forth  above. 

4.  The  authority  citation  for  part  1314 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C.  10321, 
10708,  10761,  and  10762. 

(FR  Doc.  95-5943  Filed  3-9-95;  8:45  am] 

BILUNG  CODE  7035-01-P 


'We  will  correct  the  heading  of  part  1312  to 
include  reference  to  household  goods  freight 
forwarders,  which  was  inadvertently  omitted  from 
the  proposed  rule. 


UMI 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  950306066-6066-01;  I.D. 
111594A] 

RIN  0646-AH46 

Northeast  Multispecies  Fishery; 
Emergency  Interim  Rule  Extension  and 
Amendment  to  Allow  Vessel 
Transitting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule; 

amendment  and  extension  of 

effectiveness. 

SUMMARY:  An  emergency  interim  rule,  as 
amended,  in  effect  through  March  12, 
1995,  is  extended  from  March  13,  1995, 
through  June  10,  1995,  because 
conditions  warranting  the  emergency 
rule  still  exist.  This  rule  also  amends 
the  emergency  interim  rule  to  allow 
vessels  to  transit  closed  areas,  provided 
that  there  is  a  demonstrable  safety 
reason  and  Bshing  gear  is  properly 
stowed.  The  intent  of  this  extension  and 
amendment  is  to  provide  interim 
protection  to  various  multispecies 
finfish  stocks,  especially  haddock,  cod, 
and  yellowtail  flounder  while  a  more 
comprehensive  set  of  management 
measures  is  developed  to  protect  and 
begin  rebuilding  abundance  levels  of 
these  species. 

EFFECTIVE  DATE:  These  amendments  are 
effective  March  13, 1995,  through  June 
10, 1995.  The  emergency  interim 
regulations  pubHshed  at  59  FR  63926, 
December  12, 1994,  and  amended  at  60 
FR  3102,  January  13. 1995.  in  effect 
through  March  12,  1995,  are  extended 
from  March  13, 1995.  through  June  10, 
1995. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
supporting  this  action  may  be  obtained 
from  Jon  C.  Rittgers,  Acting  Regional 
Director,  National  Marine  Fisheries 
Service,  1  Blackburn  Drive,  Gloucester, 
MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy.  Fishery  Policy 
Analyst,  Northeast  Region,  NMFS,  508- 
281-9252. 

SUPPLEMENTARY  INFORMATION:  Under 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  NMFS  promulgated  an 
emergency  interim  rule  (59  FR  63926, 
December  12, 1994)  that  implemented 


protective  measures  for  multispecies 
finhsh  for  the  period  December  12, 
1994,  through  March  12,  1995.  The 
emergency  interim  rule  implemented: 
(1)  A  simultaneous  closure  of  redeHned 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  and  Closed  Area  II;  (2)  a 
prohibition  on  scallop  vessels  in  the 
closed  areas;  (3)  a  disallowance  of  any 
fishery  utilizing  mesh  smaller  than  the 
minimum  mesh  size  allowed  for 
regulated  species,  with  the  exception  of 
fisheries  that  have  been  determined  to 
have  a  catch  of  less  than  5  percent  by 
weight  of  regulated  species;  (4)  a 
prohibition  on  the  possession  of 
regulated  species  while  fishing  with 
small  mesh;  (5)  a  requirement  that  all 
mobile  gear  vessels  fishing  in  the 
Stellwagen  Bank  and  Jeffi-eys  Ledge 
areas,  with  the  exception  of  mid-water 
trawl  and  purse  seine  vessels,  use  6— 
inch  (15.24-cm)  square  mesh  codends; 
and  (6)  an  increase  in  the  minimum 
mesh  size  in  the  Southern  New  England 
and  Nantucket  Lightship  Regulated 
Mesh  Areas  to  6-inch  (15.24-cm) 
diamond  or  square  mesh. 

An  amendment  to  the  December  12, 
1994.  emergency  interim  rule  (60  FR 
3102,  January  13. 1995)  made  several 
modifications  and  clarifications, 
beginning  January  10. 1995.  That 
amendment,  among  other  things,  added 
allowable  bycatch  species  to  the 
exempted  fisheries  as  defined  in  the 
December  12  emergency  interim  rule, 
allowed  a  bycatch  fishery  for  longhom 
sculpin  in  the  Northern  Shrimp 
Exemption  Area,  and  allowed  transitting 
in  Closed  Area  I  and  the  Nantucket 
Lightship  Closed  Area  for  vessels 
seeking  safe  haven. 

At  the  request  of  NMFS,  the  New 
England  Fishery  Management  Council 
(Council)  is  preparing  a  Framework 
Adjustment  (Framework  Adjustment  9) 
to  the  Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP)  to 
implement  these  emergency  measures 
on  a  permanent  basis  while  a  more 
comprehensive  FMP  amendment 
(Amendment  7)  to  address  the  long-term 
objective  of  stock  rebuilding  is 
developed.  On  February  15, 1995,  the 
Council  voted  to  recommend  extension 
of  the  emergency  interim  rule,  as 
amended,  for  an  additional  90  days  as 
provided  for  in  the  Magnuson  Act. 
NMFS  agrees  with  the  recommendation, 
because  conditions  warranting  the 
emergency  rule  still  exist.  Therefore, 
under  provisions  of  section  305(c)(3)(B) 
of  the  Magnuson  Act.  NMFS  extends  the 
emergency  interim  rule,  as  amended,  an 
additional  90  days,  through  June  10, 
1995. 

Since  Amendment  6  to  the  FMP  (59 
FR  32134,  June  22, 1994)  extended  the 


timeframe  for  closure  of  Closed  Area  II 
through  June  of  each  year,  extension  of 
the  Closed  Area  II  provisions  of  the 
December  12  emergency  rule  has  no 
impact  on  the  fishery.  However,  the 
provisions  in  §  651.21(d)(2)  are 
extended  for  simplicity  and  revised  to 
reflect  U.S.  Coast  Guard  policy  as 
discussed  below. 

In  §651.21,  paragraphs  (d)(1),  (2),  and 
(3)  are  amended  to  reflect  current  U.S. 
Coast  Guard  policy  that  allows  a  fishing 
vessel  to  transit  closed  areas,  provided 
that  the  vessel  operator  has  a 
compelling  and  demonstrable  safety 
reason  and  provided  that  the  vessel's 
fishing  gear  is  properly  stowed. 
Paragraph  (d)(l)(iv)  is  added  to  §  651.21 
as  a  stowage  provision  for  hook  gear 
vessels  using  gear  other  than  pelagic 
hook  gear. 

Classification 

The  Assistant  Administrator,  NOAA. 
finds  that  good  cause  exists  under  5 
U.S.C.  553(b)(B)  to  waive  the 
requirements  to  provide  prior  notice 
and  opportunity  for  public  comment  for 
the  amendments  to  the  interim 
emergency  rule  made  by  this  action 
because  they  are  made  to  reflect  current 
U.S.  Coast  Guard  practices  and 
providing  opportunity  for  public 
comment  would  serve  no  useful 
purpose.  The  changes  made  by  the 
amendment  portion  of  this  action  were 
in  response  to  public  comments 
received  by  the  Council  at  two  of  its 
recent  meetings  since  the  original 
emergency  rule  action  first  became 
effective.  Further,  because  the 
amendment  to  the  emergency  rule 
contained  in  this  action  relieves  a 
regulatory  restriction  under  5  U.S.C. 
553(d)(1).  it  is  not  subject  to  a  30-day 
delay  in  effective  date.  This  action  has 
been  determined  to  be  not  significant 
under  E.O.  12866. 

This  rule  is  exempt  from  procedures 
of  the  Regulatory  Flexbility  Act  to 
prepare  a  regulatory  flexibility  analysis 
because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 
No  analysis  has  been  prepared. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  7,  1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  amended 
as  follows: 


PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

2.  Regulations  published  at  59  FR 
63926,  December  12,  1994,  effective 
December  12, 1994.  through  March  12, 
1995,  and  amended  at  60  FR  3102, 
January  13. 1995.  effective  January  10, 
1995,  through  March  12, 1995,  are 
extended  from  March  13, 1995,  through 
June  10, 1995. 

3.  In  §651.21,  as  temporarily 
amended  at  59  FR  63926.  December  12, 
1994,  and  60  FR  3102.  January  13. 1995. 
paragraphs  (d)(l)(ii)(B).  (d)(2)(ii)(B).  and 
(d)(3)(ii)(C)  are  revised,  and  (d)(l)(iv)  is 
added,  effective  March  13, 1995, 
through  June  10, 1995,  to  read  as 
follows  (Note:  §651.20(a)(b),  and  (c)  are 
temporarily  suspended  through  June  10, 
1995;  §  651.20(d),  as  amended,  remains 
temporarily  added,  through  June  10, 
1995): 

§  651 .21    Closed  areas. 

•  •        *        »        * 

(d)  •  •  * 

(1)  •  *  * 
(ii)  *  *  * 

(B)  Transitting  for  compelling  safety 
reasons,  as  determined  by  the  fishing 
vessel  operator,  provided  that  fishing 
net  gear  is  stowed  in  accordance  with 
§  651.20(c)(7),  and  scallop  dredge  gear 
and  hook  gear  is  stowed  in  accordance 
with  paragraphs  (d){l)(iii)  and  (iv)  of 
this  section.  A  fishing  vessel  operator 
that  cannot  demonstrate  a  compelling 
safety  reason  for  being  in  the  closed  area 
shall  be  subject  to  enforcement  action. 

*  «         *         »         • 

(iv)  Hook  gear  vessels  using  gear  other 
than  pelagic  hook  gear  and  transitting 
closed  areas  as  specified  under 
paragraphs  (d)(1),  (2),  and  (3)  of  this 
section  may  not  have  fishing  gear 
available  for  immediate  use  and  must 
secure  all  anchors  and  buoys,  and  have 
all  hook  gear,  including  jigging 
machines,  covered. 

(2)  *  *  • 
(ii)  *  *  • 

(B)  Transitting  for  compelling  safety 
reasons,  as  determined  by  the  fishing 


vessel  operator,  provided  that  fishing 
net  gear  is  stowed  in  accordance  with 
§  651.20(c)(7),  and  scallop  dredge  gear 
and  hook  gear  is  stowed  in  accordance 
with  paragraphs  (d)(l)(iii)  and  (iv)  of 
this  section.  A  fishing  vessel  operator 
that  cannot  demonstrate  a  compelling 
safety  reason  for  being  in  the  closed  area 
shall  be  subject  to  enforcement  action. 

(3)  *  *  * 

(ii)  *  *  • 

(C)  Transitting  for  compelling  safety 
reasons,  as  determined  by  the  fishing 
vessel  operator,  provided  that  fishing 
net  gear  is  stowed  in  accordance  with 
§  651.20(c)(7),  and  scallop  dredge  gear 
and  hook  gear  is  stowed  in  accordance 
with  paragraphs  (d)(l)(iii)  and  (iv)  of 
this  section.  A  fishing  vessel  operator 
that  cannot  demonstrate  a  compelling 
safety  reason  for  being  in  the  closed  area 
shall  be  subject  to  enforcement  action. 
(FR  Doc.  95-5999  Filed  3-9-95;  8:45  am) 

BILUNG  CODE  3S10-22-f 


50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  I.D. 
030695D] 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Cod  in  the  Western  Regulatory 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  offshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  7, 1995.  until  12 
midnight.  A.l.t..  December  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 


economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing.by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  allocation  of 
Pacific  cod  for  the  offshore  component 
in  the  Western  Regulatory  Area  was 
established  by  the  final  groundfish 
specifications  (60  FR  8470,  February  14, 
1995),  as  2,010  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  672.20(c)(2)(ii),  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  the  offshore 
component  in  the  Western  Regulatory 
Area  soon  will  be  reached.  The  Regional 
Director  established  a  directed  fishing 
allowance  of  1,510  mt,  with 
consideration  that  500  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  Western 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  offshore 
component  in  the  Western  Regulatory 
Area. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  6. 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-5987  Filed  3-7-95;  2:29  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  potjiic  oflhe  proposed 
issuance  of  rules  arx)  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  945 
[Docket  No.  A0-150-A6;  FV-02-845-2] 

Irish  Potatoes  Grown  In  Certain 
Designated  Counties  In  Idaho,  and 
Malheur  County,  Oregon;  Secretary's 
Decision  and  Referendum  Order  on 
Proposed  Further  Amendment  of 
Marketing  Agreement  and  Order  No. 
945 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

SUMMARY:  This  decision  proposes 
amendments  to  the  subject  marketing 
agreement  and  order  (order)  and 
provides  potato  producers  with  the 
opportunity  to  vote  in  a  referendum  to 
determine  if  they  favor  the  proposed 
amendments.  The  proposed 
amendments  were  submitted  by  the 
Idaho-Eastern  Oregon  Potato  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order.  The 
proposed  changes  would  include 
authority  to:  regulate  shipments  of 
potatoes  within  the  production  area, 
change  representation  and  quorum 
procedures  of  the  committee,  set 
container  marking  and  labeling 
requirements,  and  require  the 
committee  to  consider,  at  least  every  six 
years,  changes  in  committee  size  or 
reapportionment  of  committee 
membership.  Also,  other  proposals 
would  change  committee  fiscal 
operations,  add  confidentiality  and 
verification  provisions  to  the  order,  and 
make  other  miscellaneous  changes  that 
would  be  consistent  with  the  proposed 
amendments.  These  changes  are  being 
proposed  to  improve  order  operations. 
DATES:  The  referendum  shall  be 
conducted  from  April  3  through  April 
17, 1995.  The  representative  period  for 
the  purpose  of  the  referendum  herein 
ordered  is  August  1,  1993,  through  July 
31, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  L.  Emmer  or  Jim  Wendland, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  room 
2523-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456.  telephone:  202-205- 
2829  or  720-2170  respectively,  or  Fax 
202-720-5698;  or  Gary  Olson.  OIC, 
Northwest  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW.  Third  Avenue, 
room  369,  Portland,  Oregon,  97204; 
telephone:  503-326-2725,  or  Fax  503- 
326-7440. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  August  3,  1993,  and 
published  in  the  Federal  Register  on 
August  11,  1993  (58  FR  42696). 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  on  November  23,  1994,  and 
published  in  the  Federal  Register  on 
November  30,  1994  (59  FR  61286). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

The  proposed  amendments  were 
formulated  on  the  record  of  a  public 
hearing  held  in  Idaho  Falls,  Idaho,  on 
September  8, 1993,  to  consider  the 
proposed  amendment  of  the  Marketing 
Agreement  and  Order  No.  945, 
regulating  the  handling  of  potatoes 
grown  in  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon, 
hereinafter  referred  to  collectively  as  the 
"order."  The  hearing  was  held  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.), 
hereinafter  referred  to  as  the  Act,  and 
the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  several 
amendment  proposals  submitted  by  the 
Idaho-Eastern  Oregon  Committee 
(committee)  established  under  the  order 
to  assist  in  local  administration  of  the 
program. 

The  proposals  would:  (1)  Redefine 
"ship  or  handle"  to  include  shipments 
of  potatoes  within  the  production  area; 
(2)  provide  seed  producers  with 


representation  on  the  committee  and 
add  authority  for  the  committee  to 
recommend  to  the  Secretary  changes  in 
the  committee  size  and  composition;  (3) 
update  "districts"  to  show  the  current 
composition;  (4)  require  the  committee 
to  consider,  at  least  every  six  years, 
whether  to  recommend  changes  in 
committee  size  or  reapportionment  of 
committee  membership;  (5)  change 
committee  quorum  procedures;  (6) 
remove  an  outdated  assessment 
limitation  of  $1  per  carload  and  allow 
the  committee  to  impose  late  payment 
or  interest  fees,  or  both,  on  late 
assessment  payments,  accept  advance 
payments,  and  borrow  monies  in  an 
extreme  emergency  for  program 
administration;  (7)  add  authority  for  the 
committee  to  recommend  container 
marking  and  labeling  requirements;  and 
(8)  specify  confidentiality  requirements 
for  handler  reports  submitted  to  the 
committee.  The  Department  of 
Agriculture  proposed  authority  for 
adding  requirements  regarding 
verification  of  reports  and  to  make  any 
necessary  conforming  changes. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  November  30,  1994,  filed  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  thereto  by  December  30, 
1994.  None  were  filed. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricuUural  service  firms, 
which  include  handlers  regulated  under 
this  order,  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 


brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  RFA  and  the 
Act  have  small  entity  orientation  and 
compatibility.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  impact  that  the 
proposed  amendments  to  the  order 
would  have  on  small  businesses. 

During  the  1992-93  crop  year,  66 
handlers  were  regulated  under 
Marketing  Order  No.  945.  In  addition, 
there  are  about  2,200  producers  of 
potatoes  in  the  production  area.  The  Act 
requires  the  application  of  uniform  rules 
on  regulated  handlers.  Since  handlers 
covered  under  the  potato  marketing 
order  are  predominantly  small 
businesses,  the  order  itself  is  tailored  to 
the  size  and  nature  of  these  small 
businesses.  Marketing  orders  and 
amendments  thereto,  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  the 
RFA  and  the  Act  are  compatible  with 
respect  to  small  entities. 

The  proposed  amendments  to  the 
marketing  agreement  and  order  include 
amending:  §945.20  Establishment  and 
membership  pertaining  to  operations  of 
the  committee,  including  providing  seed 
producers  representation  on  the 
committee;  §945.23  Redistricting  and 
reapportionment  authorizing  changes  in 
committee  size,  composition,  and 
representation;  §945.30  Procedure 
regarding  quorum  requirements;  and 
§  945.42  Assessments  removing  a  $1  per 
carload  maximum  assessment  rate  and 
allowing  the  committee  to  impose  late 
payment  and  interest  fees  on  late 
assessment  payments  and  borrow 
monies  in  an  extreme  emergency  for 
program  administration.  These 
proposed  amendments  would  provide 
an  opportunity  for  a  broader  based 
representation  on  the  committee  and 
more  flexibility  to  adjust  to  future 
changes  in  industry  structure,  potato 
production  and  financial  operations. 
These  changes  are  designed  to  enhance 
the  administration  and  functioning  of 
the  order  and  would  have  negligible,  if 
any,  economic  impact  on  small 
businesses. 

The  proposal  amending  §  945.9  Ship 
or  handle  would  revise  the  definition  of 
these  terms  to  include  the  handling  of 
potatoes  in  the  current  of  commerce 
within  the  counties  covered  by  the 
order's  production  area,  broadening  the 
scope  of  the  order.  This  would  require 
all  regulated  shipments  of  potatoes  for 
fresh  market  to  be  inspected  and  meet 
order  requirements,  including  grade, 
size,  quality,  pack,  and  payment  of 
assessments.  This  proposal  would 
improve  the  market  for  potatoes 


handled  within  the  production  area. 
This  would  benefit  both  producers  and 
handlers  because  minimum  grade,  size 
and  quality  requirements  established 
under  the  order  are  important  to  the 
industry  in  fostering  consumer 
satisfaction,  increasing  the  demand  for 
Idaho-Eastern  Oregon  potatoes,  and 
improving  industry  returns;  and  the 
additional  assessment  income  would 
improve  the  financial  operations  of  the 
order.  Any  added  burden  on  small 
businesses  should  be  outweighed  by  the 
added  benefits  accruing  to  them. 

The  proposed  change  to  allow  the  rate 
of  assessment  to  be  based  on  a 
hundredweight  of  potatoes  rather  than 
an  outdated  maximum  amount  of  $1  per 
railroad  carload  would  improve  the 
financial  operations  of  the  order  and  not 
adversely  impact  small  businesses.  This 
change  would  provide  more  efficient 
funding  of  order  operations  and 
activities.  Fresh  potato  shipments  have 
stabilized  in  recent  years  and  the 
current  maximum  rate  specified  will 
likely  not  be  sufficient  to  properly  fund 
committee  operating  costs  beyond  the 
next  few  years  if  costs  continue  to  rise. 

Another  recommended  change  would 
amend  §945.52  Issuance  of  regulations 
to  add  authority  to  require  accurate  and 
uniform  marking  and  labeling  of  the 
containers  in  which  production  area 
potatoes  are  shipped.  The  benefits  of  the 
expected  higher  returns  that  could 
result  from  increases  in  buyer  and 
consumer  satisfaction  due  to  accurate 
marking  and  labeling  should  outweigh 
any  potential  burden  on  small 
businesses. 

Another  proposed  amendment,  to 
§  945.80  Reports,  would  provide 
confidentiality  requirements  for  reports 
submitted  to  the  committee.  This  would 
safeguard  handlers'  proprietary 
information,  including  that  for  small 
businesses,  without  imposing  any 
burden  on  them.  Additionally,  new 
§  945.80  provisions  would  add  authority 
for  the  Secretary  and  the  committee  to 
verify  the  correctness  of  reports  filed  by 
handlers,  and  to  verify  handler 
compliance  with  recordkeeping 
requirements.  The  requirement  would 
not  have  a  significant  impact  on  small 
entities  in  the  industry. 

The  proposal  to  make  other 
miscellaneous  changes  that  would  be 
consistent  with  the  proposed 
amendments  is  necessary  so  that  all 
sections  of  the  order  would  be 
consistent  if  any  or  all  of  the 
amendments  are  adopted.  These 
changes  include  deleting  and 
redesignating  certain  sections  of  the 
order. 

All  these  changes  are  designed  to 
enhance  the  administration  and 


functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 
Accordingly,  it  is  determined  that  the 
proposed  revisions  of  the  order  would 
not  have  a  significant  economic  impact 
on  handlers  or  producers. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35). 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  the 
proposed  amendments  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB).  They  would  not 
become  effective  prior  to  OMB  approval. 

Findings  and  Conclusions  and  Rulings 
on  Exceptions 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  and  determinations  included  in 
the  Recommended  Decision  set  forth  in 
the  November  30, 1994,  issue  of  the 
Federal  Register  (59  FR  61286)  are 
hereby  approved  and  adopted  without 
change. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  "Order 
Amending  the  Order  Regulating  the 
Handling  of  Irish  Potatoes  Grown  in 
Certain  Designated  Counties  in  Idaho, 
and  Malheur  County.  Oregon."  This 
document  has  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
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effectuating  the  foregoing  findings  and 
conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Register. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  part  900.400  et  seq.)  to 
determine  whether  the  issuance  of  the 
annexed  order  amending  the  order 
regulating  the  handUng  of  Irish  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  County,  Oregon,  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  order, 
who  during  the  representative  period 
were  engaged  in  the  production  of  Irish 
potatoes  grown  in  certain  designated 
counties  in  Idaho,  and  Malheur  County, 
Oregon. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  August  1,  1993, 
through  July  31,  1994. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Valerie  L.  Emmer  and  Jim 
Wendland,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Washington,  D.C.  20250- 
6456,  telephone  202-475-3920  and 
720-2170,  respectively;  and  Gary  D. 
Olson,  Officer-in-Charge,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  room  369,  Portland, 
Oregon  97204.  telephone:  503-326- 
2725. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  2, 1995. 

Patricia  Jensen. 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Irish  Potatoes  Grown  in 
Certain  Designated  Counties  in  Idaho, 
and  Malheur  County.  Oregon  ■ 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 
Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendments  to  the  Marketing 
Agreement  and  Order  No.  945  (7  CFR 
part  945),  regulating  the  handling  of 
Irish  potatoes  grown  in  certain 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  order,  as  amended,  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  order,  as  amended,  as  hereby 
proposed  to  be  further  amended, 
regulates  the  handling  of  Irish  potatoes 
grown  in  the  production  area  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  order  upon 
which  hearings  have  been  held; 

(3)  The  order,  as  amended,  as  hereby 
proposed  to  be  further  amended,  is 
limited  in  application  to  the  smallest 
regional  production  area  which  is 
practicable,  consistent  with  carrying  out 
the  declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  order,  as  amended,  as  hereby 
proposed  to  be  further  amended, 
prescribes,  insofar  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
differences  in  the  production  and 
marketing  of  potatoes  grown  in  the 
production  area;  and 

(5)  All  handling  of  potatoes  grown  in 
the  production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  Irish  potatoes  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon,  shall  be 


in  conformity  to,  and  in  compliance 
with,  the  terms  and  conditions  of  the 
said  order  as  hereby  proposed  to  be 
amended  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  the  order 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  November  23,  1994, 
and  published  in  the  Federal  Register 
on  November  30,  1994,  shall  be  and  are 
the  terms  and  provisions  of  this  order 
amending  the  order  and  are  set  forth  in 
full  herein. 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  945.9  is  revised  as  follows: 

§945.9    Ship  or  handle. 

Ship  or  handle  means  to  pack,  sell, 
consign,  transport  or  in  any  other  way 
to  place  potatoes  grown  in  the 
production  area,  or  cause  such  potatoes 
to  be  placed,  in  the  current  of  commerce 
within  the  production  area  or  between 
the  production  area  and  any  point 
outside  thereof,  so  as  to  directly  burden, 
obstruct,  or  affect  any  such  commerce: 
Provided,  That  the  definition  of  ship  or 
handle  shall  not  include  the 
transportation  of  ungraded  potatoes 
within  the  production  area  for  the 
purpose  of  having  such  potatoes  stored 
or  prepared  for  market,  except  that  the 
committee  may  impose  safeguards 
pursuant  to  §  945.53  with  respect  to 
such  potatoes. 

3.  Section  945.20  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  945.20    Establishment  and  membership, 
(a)  The  Idaho-Eastern  Oregon  Potato 
Committee  is  hereby  established 
consisting  of  eight  members,  of  whom 
four  shall  currently  be  producers  of 
potatoes  for  the  fresh  market  who 
produced  such  potatoes  during  at  least 
three  of  the  last  five  years;  at  least  one 
member  shall  bQ  a  producer 
predominately  of  potatoes  for  seed 
during  a  similar  period;  and  three  shall 
be  handlers.  For  each  member  of  the 
committee,  there  shall  be  an  alternate 
who  shall  have  the  same  qualifications 
as  the  member.  The  number  of  producer 
and/or  handler  members  and  alternates 
on  the  committee  may  be  increased  and 
the  composition  of  the  committee 
between  producers  and  handlers  may  be 
changed  as  provided  in  §  945.23. 


(d)  At  least  every  six  years,  the 
committee  shall  review  committee  size, 
composition,  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made,  as  provided  in 
§945.23. 

4.  Sections  945.22  through  945.24  are 
revised  to  read  as  follows: 

§945.22    Districts. 

For  the  purpose  of  selecting 
committee  members  and  alternate 
members,  the  following  districts  of  the 
production  area  are  hereby  established: 
Provided,  That  these  districts  may  be 
changed  as  provided  in  §  945.23. 

(a)  District  No.  1:  The  counties  of 
Bonneville,  Butte,  Clark,  Fremont, 
Jefferson,  Madison,  and  Teton; 

(b)  District  No.  2:  The  counties  of 
Bannock,  Bear  Lake,  Bingham,  Caribou, 
Franklin,  Oneida,  and  Power;  and 

(c)  District  No.  3:  Malheur  County, 
Oregon,  and  the  remaining  designated 
counties  in  Idaho  included  in  the 
production  area,  and  not  included  in 
District  No.  1  or  District  No.  2. 

§945.23    Redlstricting  and 
reapportionment 

(a)  The  Secretary,  upon 
recommendation  of  the  committee,  may 
reestablish  districts  within  the 
production  area,  may  reapportion 
committee  membership  among  the 
various  districts,  may  increase  the 
number  of  producer  and/or  handler 
members  and  alternates  on  the 
committee,  and  may  change  the 
composition  of  the  committee  by 
changing  the  ratio  between  producer 
and  handler  members,  including  their 
ahemates.  At  least  every  six  years,  the 
committee  shall  review  committee  size, 
composition  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made.  In 
recommending  any  such  changes,  the 
committee  shall  give  consideration  to: 

(1)  Shifts  in  potato  acreage  within 
districts  and  within  the  production  area 
during  recent  years; 

(2)  the  importance  of  new  potato 
production  in  its  relation  to  existing 
districts; 

(3)  the  equitable  relationship  between 
committee  membership  and  districts; 

(4)  economies  to  result  for  producers 
in  promoting  efficient  administration 
due  to  redistricting  or  reapportionment 
of  members  within  districts;  and 

(5)  other  relevant  factors. 

(b)  Membership  of  the  committee 
shall  be  apportioned  among  the  districts 
of  the  production  area  so  as  to  provide 
the  following  representation  or  such 
other  representation  as  recommended 
by  the  committee  and  approved  by  the 
Secretary: 


(1)  Three  producer  members, 
including  at  least  one  who 
predominately  produces  seed  potatoes, 
and  one  handler  member,  with  their 
respective  alternates,  from  District  No. 
1; 

(2)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  from  District  No.  2;  and 

(3)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  from  District  No.  3. 

§945.24    Selection. 

Members  and  alternates  of  the 
committee  shall  be  selected  by  the 
Secretary  on  the  basis  specified  in 
§  945.23  (b)  from  nominations  made 
pursuant  to  §  945.25  or  from  other 
eligible  persons. 

5.  In  §  945.30,  paragraph  (a)  is  revised 
to  read  as  follows: 

§945.30    Procedure. 

(a)  A  simple  majority  of  all  members 
of  the  committee,  including  alternates 
acting  for  members,  shall  be  necessary 
to  constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action,  except  any  motion  regarding  a 
change  in  committee  size  shall  require 
a  unanimous  vote.  At  any  assembled 
meeting,  all  votes  shall  be  cast  in 
person. 

n  *  *  t  * 

6.  In  §  945.42,  paragraph  (b)  is  revised 
and  new  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§  945.42    Assessments. 

***** 

(b)  Assessments  shall  be  levied  upon 
handlers  at  a  rate  per  hundredweight  of 
potatoes  or  equivalent  established  by 
the  Secretary.  Such  rate  may  be 
established  upon  the  basis  of  the 
committee's  budget  recommendations, 
and  other  available  information. 
***** 

(d)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay, 
on  or  before  the  due  date  established  by 
the  Secretary,  the  total  assessment  for 
which  such  handler  is  liable.  Such  due 
date  and  the  late  payment  fee  and 
interest  rate  shall  be  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

(e)  In  order  to  provide  funds  to  carry 
out  its  function,  after  the  effective  date 
of  this  subpart  the  committee  may 
accept  advance  assessments  from 
handlers.  Advance  assessments  received 
from  a  handler  shall  be  credited  toward 
assessments  levied  against  that  handler 
during  that  fiscal  period.  In  the  case  of 
an  extreme  emergency,  the  committee 
may  also  borrow  money  on  a  short  term 


basis  to  provide  funds  for  the 
administration  of  this  part.  Any  such 
borrowed  money  shall  only  be  used  to 
meet  the  committee's  current  financial 
obligations,  and  the  committee  shall 
repay  all  borrowed  money  by  the  end  of 
the  next  fiscal  period  from  assessment 
income. 

7.  In  §945.52,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  945.52    Issuance  of  regulations. 

(a)  •  •  * 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  pack,  labeling  or  marking 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
handling  of  potatoes,  or  both;  or 
***** 

8.  Section  945.80  is  amended  by 
designating  the  existing  undesignated 
text  as  paragraph  (a)  and  adding  new 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§945.80    Reports. 

(a)  *  •  * 

(b)  All  data  or  other  information 
constituting  a  trade  secret,  or  disclosing 
a  trade  position  or  business  condition  of 
a  particular  handler  shall  be  treated  as 
confidential  and  shall  at  all  times  be 
received  by  and  kept  in  the  custody  and 
under  the  control  of  one  or  more 
designated  employees  of  the  committee. 
Information  which  would  reveal  the 
circumstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary. 

(cl  Each  handler  shall  maintain  for  at 
least  two  succeeding  fiscal  periods  such 
records  of  potatoes  received  and  of 
potatoes  disposed  of  by  such  handler  as 
may  be  necessary  to  verify  reports 
required  pursuant  to  this  section.  The 
committee,  with  the  approval  of  the 
Secretary,  may  prescribe  rules  and 
regulations  issued  pursuant  to  this 
section  specifying  handler  records  and 
reports  which  the  committee  may  need 
to  perform  its  functions. 

(d)  For  the  purpose  of  assuring 
compliance  and  checking  and  verifying 
reports  filed  by  handlers,  the  Secretary 
and  the  committee,  through  its  duly 
authorized  agents,  shall  have  access  to 
any  premises  where  applicable  records 
are  maintained,  where  potatoes  are  held, 
and,  at  any  time  during  reasonable 
business  hours,  shall  be  permitted  to 
inspect  such  handlers'  premises  and  any 
and  all  records  of  such  handlers  with 
respect  to  matters  within  the  purview  of 
this  part. 
jFR  Doc.  95-5671  Filed  3-9-95;  8:45  ami 
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Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Parts  160  and  161 
[Docket  No.  94-027-1] 

Standards  for  Accredited  Veterinarian 
Duties 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow, 
under  certain  conditions,  accredited 
veterinarians  to  issue  official  animal 
health  documents  for  animals  in  herds 
or  flocks  under  regular  health 
maintenance  programs  for  up  to  30  days 
after  inspection.  For  all  other  animals, 
we  are  proposing  to  allow  accredited 
veterinarians  to  issue  official  animal 
health  documents  up  to  10  days 
following  inspection.  Last,  we  are 
proposing  to  require  that  all  official 
animal  health  documents  be  valid  for 
only  30  days  following  inspection, 
regardless  of  the  date  of  issuance.  We 
would  continue  to  require  that 
accredited  veterinarians  issue  official 
animal  health  documents  only  for 
animals  that  they  have  inspected. 

These  actions  would  extend  the  time 
period  allowed  between  inspection  and 
the  issuance  of  official  animal  health 
documents.  We  believe  these  actions 
would  both  alleviate  the  burden  placed 
by  the  current  time  requirement  on 
accredited  veterinarians  and  reduce  the 
costs  of  health  inspection  for  the 
livestock  industry,  without  significantly 
increasing  animal  disease  risk. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
9,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
027-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  A.  Heamon.  Senior  Staff  Veterinarian. 
Sheep.  Goat.  Equine,  and  Poultry 
Diseases  Staff,  Veterinary  Services, 
APHIS,  USDA,  P.O.  Drawer  810. 
Riverdale.  MD.  20738.  The  telephone 
number  for  the  agency  contacts  will 


change  when  agency  offices  in 
Hyattsville.  MD.  move  to  Riverdale.  MD. 
during  February.  Telephone:  (301)  436- 
6954  (Hyattsville);  (301)  734-€954 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  9  CFR  parts  160. 

161,  and  162  (referred  to  below  as  the 
regulations),  some  veterinarians  are 
accredited  by  the  Federal  Government 
to  cooperate  with  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  in 
controlling  and  preventing  the  spread  of 
animal  diseases  throughout  the  country 
and  internationally.  Accredited 
veterinarians  use  their  professional 
training  in  veterinary  medicine  to 
perform  certain  regulatory  tasks. 

Section  161.3  of  the  regulations 
contains  the  Standards  for  Accredited 
Veterinarian  Duties.  Currently,  under 
§  161.3(a),  we  require  accredited 
veterinarians,  when  issuing  or  signing  a 
certificate,  form,  record,  or  report 
regarding  any  animal,  to  have  inspected 
the  animal  within  7  days  prior  to 
signing  the  document.  We  have  received 
numerous  letters  from  veterinarians, 
veterinary  associations,  and  livestock 
producers  maintaining  that  this  7-day 
requirement  is  impractical,  burdensome, 
and  expensive  for  both  veterinarians 
and  producers.  All  of  the 
correspondents  request  that  we  allow 
accredited  veterinarians  additional  time 
to  issue  ofHcial  animal  health 
documents  following  inspection. 

Many  of  the  correspondents  argue  that 
the  7-day  requirement  makes  it  difficult 
for  accredited  veterinarians  involved  in 
intensive  livestock  practices  to  issue,  in 
a  timely  manner,  official  animal  health 
documents  required  for  the  interstate  or 
international  transport  of  animals.  Large 
livestock  facilities  sell  animals 
continuously.  So.  in  order  to  issue  the 
health  documents  near  the  date  of  an 
animal's  shipment,  if  7  days  have 
passed  since  the  animal's  most  recent 
inspection,  the  veterinarian  must  revisit 
the  facility  where  it  is  housed.  This  time 
requirement  places  a  burden  on 
veterinarians  with  busy  practices;  many 
of  the  veterinarians  who  have  written 
state  that  it  is  impossible  for  them  to 
visit  their  clients  frequently  enough  so 
as  not  to  impede  livestock  sales  and 
shipments.  Furthermore,  livestock 
facilities  also  are  negatively  impacted  by 
the  7-day  requirement,  as  they  must  pay 
for  numerous  veterinary  inspections  if 
they  wish  to  sell  and  ship  animals 
frequently. 

Other  letters  cite  inspection  delays 
caused  by  biosecurity  requirements  at 
large  livestock  facilities  as  a  reason  for 


extending  the  time  period  allowed  for 
issuing  official  animal  health 
documents.  Biosecurity  requirements 
commonly  prohibit  veterinarians  from 
entering  a  facility  within  72  hours  of 
being  in  contact  with  animals  of  the 
same  species  at  other  sites.  If  an 
accredited  veterinarian  is  under  contract 
to  several  large  livestock  facilities  with 
biosecurity  requirements,  it  can  be 
difficult  for  him  or  her  to  inspect 
animals  frequently  enough  so  as  not  to 
impede  livestock  sales  and  shipments. 

Finally,  many  of  the  letters  remark 
that  often  veterinarians  do  not  receive 
laboratory  test  results  soon  enough  after 
inspection  to  issue  official  animal 
health  documents  within  the  7-day 
period.  Thus,  a  veterinarian  can  be 
forced  to  reinspect  an  animal  shortly 
after  the  previous  inspection  due  to 
laboratory  delays  beyond  his  or  her 
control. 

Therefore,  we  are  proposing  to  allow, 
under  certain  conditions,  accredited 
veterinarians  to  issue  official  animal 
health  documents  for  animals  in  herds 
or  flocks  under  regular  health 
maintenance  programs  for  up  to  30  days 
after  inspection.  We  are  proposing  to 
define  regular  health  maintenance 
program  in  the  regulations  as  "an 
arrangement  between  an  accredited 
veterinarian  and  a  livestock  producer 
whereby  the  veterinarian  inspects  every 
animal  on  the  premises  of  the  producer 
at  least  once  every  30  days."  This  kind 
of  arrangement  is  very  common  in  the 
livestock  industry.  Typically,  livestock 
facilities  contract  with  a  veterinarian  for 
health  inspection  of  every  animal  every 
30  days  as  a  practical  way  to  protect  the 
health  of  animals  and  to  facilitate  their 
sale  and  shipment. 

Over  time,  veterinarians  who  inspect 
herds  or  flocks  as  part  of  a  regular 
health  maintenance  program  become 
very  familiar  with  health  conditions  in 
those  herds  or  flocks.  They  are  able  to 
discover  current,  and  anticipate  future, 
health  problems  more  accurately  than 
veterinarians  who  inspect  individual 
animals,  herds,  or  flocks  sporadically. 
We  believe  that  accredited  veterinarians 
may  inspect  a  herd  or  flock  as  part  of 
a  regular  health  maintenance  program 
and  then  issue  relevant  official  animal 
health  documents  for  up  to  30  days 
following  inspection,  with  no 
significant  increase  in  disease  risk. 
Notably,  we  would  continue  to  require 
that  accredited  veterinarians  issue 
official  animal  health  documents  only 
for  animals  that  they  have  inspected. 

Because  a  veterinarian  would  have  to 
inspect  a  herd  or  a  flock  several  times 
before  he  or  she  could  become  familiar 
with  the  health  conditions  therein,  we 
are  proposing  to  allow  veterinarians  the 


30-day  issuance  period  only  after  the 
third  inspection  of  a  herd  or  flock  as 
part  of  a  regular  health  maintenance 
program.  Following  the  first  two 
inspections  of  a  herd  or  flock  as  part  of 
a  regular  health  maintenance  program, 
we  are  proposing  to  allow  accredited 
veterinarians  to  issue  official  animal 
health  documents  for  only  10  days  after 
inspection. 

For  all  animals  not  part  of  a  regular 
health  maintenance  program,  we  are 
proposing  to  allow  accredited 
veterinarians  to  issue  official  animal 
health  documents  for  up  to  10  days 
following  inspection.  We  believe  that 
providing  accredited  veterinarians  with 
an  additional  3  days  following 
inspection  to  issue  relevant  official 
animal  health  documents  will  give  them 
greater  flexibility  without  presenting  a 
significant  increase  in  disease  risk. 

Finally,  we  are  proposing  to  require 
that  all  official  animal  health  documents 
be  valid  for  only  30  days  following  the 
date  of  inspection,  regardless  of  the  date 
of  issuance.  We  would  require 
accredited  veterinarians  to  indicate  both 
the  date  of  issuance  and  the  date  of 
expiration  on  all  official  animal  health 
documents. 

Miscellaneous 

We  are  also  proposing  to  revise  the 
regulations  under  §§  160.1  and  161.3  (a), 
(b),  (c),  and  (k)  for  the  sake  of  clarity. 
Currently,  the  regulations  in  these 
sections  require  that  various  conditions 
be  met  any  time  an  accredited 
veterinarian  "issue[sl  or  sign[s]  any 
certificate,  form,  record  or  report" 
reflecting  the  health  of  an  animal. 
However,  "issue"  is  not  defined  in  the 
regulations.  We  are  proposing  to  define 
"issue"  as  follows:  "The  distribution  by 
an  accredited  veterinarian  of  an  oflicial 
animal  health  document  that  he  or  she 
has  signed." 

Also,  because  under  the  proposed 
definition,  "issuance"  entails 
distributing  a  signed  official  animal 
health  document,  to  avoid  redundancy 
we  are  proposing  to  delete  the  word 
"sign"  from  §  161.3  (a),  (b),  (c),  and  (k). 
Moreover,  we  are  proposing  to  remove  . 
"sign"  from  these  sections  because  the 
phrase  "issue  or  sign"  implies  that 
accredited  veterinarians  could  issue  an 
animal  health  document  without 
signing  it. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the 
regulations  to  allow,  under  certain 
conditions,  accredited  veterinarians  to 
issue  official  animal  health  documents 
for  animals  in  herds  or  flocks  under 
regular  health  maintenance  programs  for 
up  to  30  days  after  inspection.  For 
inspection  of  other  animals,  we  are 
proposing  to  allow  up  to  10  days 
between  the  inspection  of  animals  and 
the  issuance  of  official  animal  health 
documents. 

Currently,  under  §  161.3(a).  we 
require  accredited  veterinarians,  when 
issuing  or  signing  a  certificate,  form, 
record,  or  report  regarding  any  animal, 
to  have  inspected  the  animal  within  7 
days.  This  requirement  places  an 
economic  burden  on  large  livestock 
facilities  that  sell  and  ship  animals 
continuously.  That  is,  large  livestock 
facilities  must  have  their  animals 
inspected  frequently,  in  order  for 
veterinarians  to  issue,  in  a  timely 
manner,  the  health  documents  required 
for  the  frequent  sale  and  shipment  of 
animals.  Such  frequent  visits  can  be 
expensive. 

If  veterinarians  were  allowed 
additional  time  to  issue  official  animal 
health  documents  following  inspection, 
they  could  inspect  animals  less 
frequently.  Therefore,  primarily,  this 
proposal  would  economically  benefit 
large  livestock  facilities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 


recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  0MB  control  number 
0579-0032  and  there  are  no  new 
requirements. 

List  of  Sub)ects 

9  CFR  Part  160 
Veterinarians. 
9  CFR  Part  161 

Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  parts  160  and  161 
would  be  amended  as  follows: 

PART  160— DEFINITION  OF  TERMS 

1.  The  authority  citation  for  part  160 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1828;  21  U.S.C.  105. 
111-114.  114a,  114a-l,  115,  116.  120.  121. 
125. 134b,  134f.  612.  and  613;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  Section  160.1  would  be  amended 
by  adding,  in  alphabetical  order,  the 
following  definitions: 

§160.1    Definitions. 

*        *        *        *        * 

Issue.  The  distribution  by  an 
accredited  veterinarian  of  an  official 
animal  health  document  that  he  or  she 
has  signed. 

***** 

Regular  health  maintenance  program. 
An  arrangement  between  an  accredited 
veterinarian  and  a  livestock  producer 
whereby  the  veterinarian  inspects  every 
animal  on  the  premises  of  the  producer 
at  least  once  every  30  days. 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

3.  The  authority  citation  for  part  161 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1828;  21  U.S.C.  105. 
111-114,  114a.  114a-l,  115.  116,  120. 121. 
125. 134b,  134f.  612.  and  613;  7  CFR  2.17. 
2.51.  and  371.2(d). 

4.  Section  161.3  would  be  amended  as 
follows: 

a.  By  revising  paragraphs  (a)  and  (b) 
to  read  as  set  forth  below. 

b.  In  paragraph  (c).  by  removing  the 
phrase  "or  sign"  in  the  first  sentence. 

c.  In  paragraph  (k).  by  removing  the 
phrase  "or  sign"  in  the  first  sentence. 

§  1 61 .3    Standards  for  accredited 
veterinarian  duties. 
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(a)  An  accredited  veterinarian  shall 
not  issue  a  certificate,  form,  record  or 
report  which  reflects  the  results  of  any 
inspection,  test,  vaccination  or 
treatment  p)erformed  by  him  or  her  with 
respect  to  any  animal,  other  than  those 
in  regular  health  maintenance  programs, 
unless  he  or  she  has  personally 
inspected  that  animal  within  10  days 
prior  to  issuance. 

(1)  Following  the  first  two  inspections 
of  a  herd  or  flock  as  part  of  a  regular 
health  maintenance  program,  an 
accredited  veterinarian  shall  not  issue  a 
certificate,  form,  record  or  report  which 
reflects  the  results  of  any  inspection, 
test,  vaccination  or  treatment  performed 
by  him  or  her  with  respect  to  any 
animal  in  that  program,  unless  he  or  she 
has  personally  inspected  that  animal 
within  10  days  prior  to  issuance. 

(2)  Following  the  third  and 
subsequent  inspections  of  a  herd  or 
flock  in  a  regular  health  maintenance 
program,  an  accredited  veterinarian 
shall  not  issue  a  certificate,  form,  record 
or  report  which  reflects  the  results  of 
any  inspection,  test,  vaccination  or 
treatment  performed  by  him  or  her  with 
respect  to  any  animal  in  that  program, 
unless  he  or  she  has  personally 
inspected  that  animal  within  30  days 
prior  to  issuance. 

(b)  An  accredited  veterinarian  shall 
not  issue,  or  allow  to  be  used,  any 
certificate,  form,  record  or  report,  until, 
and  unless,  it  has  been  accurately  and 
fully  completed,  clearly  identifying  the 
animals  to  which  it  applies,  and 
showing  the  dates  and  results  of  any 
inspection,  test,  vaccination,  or 
treatment  the  accredited  veterinarian 
has  conducted,  except  as  provided  in 
paragraph  (c)  of  this  section,  and  the 
dates  of  issuance  and  expiration  of  the 
document.  Certificates,  forms,  records, 
and  reports  shall  be  valid  for  30  days 
following  the  date  of  inspection  of  the 
animal  identified  on  the  document.  The 
accredited  veterinarian  shall  distribute 
copies  of  certificates,  forms,  records, 
and  reports  according  to  instructions 
issued  to  him  or  her  by  the  Veterinarian- 
in-Charge. 
***** 

Done  in  Washington,  DC,  this  6th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  95-5992  Filed  3-9-95;  8:45  ami 
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DEPARTMENT  DP  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

Navajo  Abandoned  Mine  Lands 
Reclamation  (AMLR)  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period  on  proposed 

amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Navajo 
AMLR  plan  (hereinafter  referred  to  as 
the  "Navajo  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA.  30  U.S.C.  1201  et  seq.). 
The  revisions  for  the  Navajo  Nation's 
proposed  statute  pertain  to  the 
reclamation  of  interim  program  coal 
sites.  The  amendment  is  intended  to 
revise  the  Navajo  plan  to  be  consistent 
with  SMCRA.  and  to  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t..  March  27, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Navajo  plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  b^ 
contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102 
The  Navajo  Nation,  P.O.  Box  308, 
Window  Rock,  Arizona  86515, 
Telephone:  (602)  871-4941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  levied  on  the 


production  of  coal.  Lands  and  waters 
eligible  for  reclamation  under  title  IV 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  inadequately 
reclaimed  prior  to  August  3, 1977,  and 
for  which  there  is  no  continuing 
reclamation  responsibility  under  State, 
Federal,  Tribal,  or  other  laws. 

Title  IV  provides  for  State  or  Tribal 
submittal  to  OSM  of  an  AMLR  plan.  The 
Secretary  of  the  Interior  adopted 
regulations  at  30  CFR  870  through  888 
that  implement  Title  IV  of  SMCRA. 
Under  these  regulations,  the  Secretary 
reviewed  the  plans  submitted  by  States 
and  Tribes  and  solicited  and  considered 
comments  of  State  and  Federal  agencies 
and  the  public.  Based  upon  the 
comments  received,  the  Secretary 
determined  whether  a  State  or  Tribe  had 
the  ability  and  necessary  legislation  to 
implement  the  provisions  of  Title  IV. 
After  making  such  a  determination,  the 
Secretary  decided  whether  to  approve 
the  State  or  Tribe  program.  Approval 
granted  the  State  or  Tribe  exclusive 
authority  to  administer  its  plan. 

Ordinarily,  under  section  405  of 
SMCRA,  a  State  or  Tribe  must  have  an 
approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
plan  to  OSM.  However,  on  July  11. 
1987.  the  President  signed  a 
supplemental  appropriations  bill  (Pub. 
L.  100-71)  that  authorized  the  Crow  and 
Hopi  Tribes  and  Navajo  Nation  to  adopt 
AMLR  programs  without  approval  of 
Tribal  surface  mining  regulatory 
programs. 

Upon  approval  of  a  State's  or  Tribe's 
plan  by  the  Secretary,  the  State  or  Tribe 
may  submit  to  OSM.  on  an  annual  basis, 
an  application  for  funds  to  be  expended 
by  that  State  or  Tribe  on  specific 
projects  that  are  necessary  to  implement 
the  approved  plan.  Such  annual 
requests  are  reviewed  and  approved  by 
OSM  in  accordance  with  the 
requirements  of  30  CFR  Part  886. 

II.  Background  on  the  Navajo  Plan 

On  May  16. 1988.  the  Secretary  of  the 
Interior  approved  the  Navajo  plan. 
General  background  information  on  the 
Navajo  plan,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  approval  of  the  Navajo  plan  can 
be  found  in  the  May  16.  1988.  Federal 
Register  (53  FR  17186).  Approval  of  the 
Navajo  plan  is  codified  at  30  CFR 
756.13.  Subsequent  actions  concerning 
the  Navajo  plan  and  plan  amendments 
can  be  found  at  30  CFR  756.14. 

III.  Proposed  Amendment 

By  letter  dated  January  12,  1995,  the 
Navajo  Nation  submitted  a  proposed 
amendment  to  its  AMLR  plan  pursuant 
to  SMCRA  (administrative  record  No. 


NA-227).  The  Navajo  Nation  submitted 
the  proposed  amendment  at  its  own 
initiative  and  in  response  to  the  final 
rule  Federal  Register  notice 
acknowledging  that  the  Navajo  Nation 
would  amend  its  AMLR  Code  of  1987  to 
provide  for  the  reclamation  of  interim 
program  coal  sites  (59  FR  49178.  48181. 
finding  No.  1(f).  September  27. 1994; 
administrative  record  No.  NA-225).  The 
Navajo  Nation  proposed  the  addition  of 
new  language  at  section  404(b)  of  its 
AMLR  Code  to  provide  for  such 
reclamation. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  February 
10.  1995.  Federal  Register  (60  FR  7926). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  NA-232).  Because  no  one  has 
requested  a  public  hearing  or  meeting, 
none  has  been  held.  The  public 
comment  period  ends  on  March  10, 
1995. 

OSM  would  like  to  take  this 
opportunity  to  correct  an  error  in  the 
February  10. 1995.  Federal  Register 
document.  In  the  first  column  on  page 
7927,  part  of  the  original  language  of  the 
proposed  amendment  submitted  by  the 
Navajo  Nation  is  incorrectly  cited. 
Subsection  404(b)(4)  should  read  as 
follows: 

The  site  qualifies  as  a  priority  one  or  two 
site  pursuant  to  section  403(a)  (1)  and  (2)  of 
SMCRA.  Priority  will  be  given  to  those  sites 
which  are  in  the  immediate  vicinity  of  a 
residential  area  or  which  have  an  adverse 
economic  impact  upon  a  community. 

During  its  review  of  the  proposed 
amendment,  OSM  identified  concerns 
relating  to  the  provisions  of  the  Navajo 
AMLR  Code  of  1387  at  section  404(b)(2) 
pertaining  to  (1)  the  dates  used  to  define 
interim  program  coal  sites,  and  (2)  the 
requirement  that  a  determination  be 
made  that  any  funds  available  for 
reclamation  or  abatement  pursuant  to  a 
bond  or  other  form  of  financial 
guarantee  or  from  any  other  source  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 
OSM  notified  the  Navajo  Nation  of  the 
concerns  in  a  telephone  conversation  on 
February  23,  1995  (administrative 
record  No.  NA-233).  The  Navajo  Nation 
responded  in  a  letter  dated  February  23, 
1995,  by  submitting  a  revised 
amendment  (administrative  record  No. 
NA-234). 

The  Navajo  Nation  proposes  revisions 
to  section  404(b)(2)  of  the  Code  as  it 
pertains  to  the  dates  used  to  define 
interim  program  coal  sites,  and  the 
addition  of  the  requirement  that  there  be 
insufficient  funds  for  completion  of 
reclamation  or  abatement  activities. 


rv.  Public  Comment  Procedures 

OSM  is  extending  by  an  additional  15 
days  the  comment  period  on  the 
proposed  Navajo  plan  amendment  to 
provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the  proposed 
amendment  in  light  of  the  additional 
materials  submitted.  In  accordance  with 
the  provisions  of  30  CFR  884.14  and 
884.15(a),  OSM  is  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  plan  approval 
criteria  of  30  CFR  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Navajo  plan. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

V.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  or  Tribal  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  State  or  Tribe,  not  by  OSM. 
Decisions  on  proposed  State  or  Tribe 
AMLR  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  appUcable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Enviroixmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Tribe 
AMLR  plans  and  revisions  thereof 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 


4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribal  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Tribe.  In  making 
the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  756 

Abandoned  mine  land  reclamation 
program,  Indian  lands. 

Dated:  March  3, 1995. 
Charle  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 

Center. 

(FR  Doc.  95-5924  Filed  3-9-95;  8:45  am) 

BILLING  CODE  4310-05-M 


30  CFR  Part  773 
RIN  1029-AB80 

Notification  and  Permit  Processing 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  reopening  of 
public  comment  period  and  notice  of 
public  hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
published  a  proposed  rule  in  response 
to  a  petition  for  rulemaking  regarding 
notification  and  permit  processing 
provisions  of  30  CFR  part  773.  OSM  has 
received  requests  to  hold  a  public 
hearing  on  the  proposed  rule  and  is 
announcing  that  public  hearings  will  be 
held,  and  the  comment  period  reopened 
in  order  to  accommodate  the  hearing. 
DATES:  Public  Hearings:  A  public 
hearing  is  scheduled  for  March  16, 
1995,  in  Vincennes,  Indiana,  at  6  p.m. 
local  time. 
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Written  Comments:  OSM  will  accept 
written  comments  on  the  proposed  rule 
until  5  p.m.  Eastern  time  on  March  23, 
1995. 

ADDRESSES:  Public  Hearings:  The  public 
hearing  will  be  held  at  the  Executive 
Inn,  One  Executive  Boulevard, 
Vincennes,  Indiana. 

Written  Comments:  Hand  deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  St.,  Washington,  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660  NC, 
1951  Constitution  Avenue  NW, 
Washington.  DC  20240. 

Comments  may  also  be  sent 
electronically  through  the  INTERNET 
to:  OSMRULES@OSMRE.GOV.  Please 
note  that  this  address  is  different  from 
the  address  specified  in  the  proposed 
rule  (59  PR  53884). 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Boyce,  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  640  NC,  1951  Constitution 
Avenue  NW..  Washington,  DC  20240; 
Telephone:  202-343-3938. 

SUPPLEMENTARY  INFORMATION:  On 
October  26,  1994  (59  FR  53884),  OSM 
published  a  proposed  rule  which  would 
amend  its  regulations  in  response  to  a 
petition  for  rulemaking.  The  rulemaking 
would  require  that  the  regulatory 
authority  provide  to  each  person  who 
was  a  party  to  an  informal  conference  its 
written  findings  granting,  requiring 
modification  of,  or  denying  a  permit 
application.  Th'e  rulemaking  would  also 
require  both  that  an  approved  permit 
contain  in  its  permit  area  only  lands  for 
which  the  applicant  has  established  a 
right-to-enter  and  commence  surface 
coal  mining  and  reclamation  operations, 
and  that  compliance  with  an  approved 
permit  be  based  on  activities  to  be 
conduced  solely  upon  such  lands. 

On  December  23,  1994  (59  FR  66286), 
as  a  resuh  of  a  commenter's  request,  the 
comment  period  was  extended  to 
February  27.  1995.  OSM  has  received 
requests  to  hold  a  public  hearing  on  the 
proposed  rule.  Therefore,  in  order  to 
accommodate  the  public  hearing.  OSM 
will  reopen  the  comment  period. 
Comments  will  now  be  accepted  until  5 
p.m.  local  time  on  March  23,  1995. 

Refer  to  DATES  and  ADDRESSES  for  the 
times,  dates  and  locations  for  the 
hearing.  The  hearing  will  continue  until 
all  persons  wishing  to  testify  have  been 
heard.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 


hearing  give  the  transcriber  a  written 
copy  of  their  testimony. 

Any  disabled  individual  who  needs 
special  accommodations  to  attend  this 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Dated:  March  7,  1995. 
Mary  Josie  Blanchard, 

Acting  Assistant  Director,  Reclamation  and 

Regulatory  Policy. 

[FR  Doc.  95-6027  Filed  3-7-95;  5:02  pm] 

BILUNG  CODE  4310-0$-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-5170-2] 

Approval  of  Delegation  of  Auttiority; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Coke  Oven 
Batteries;  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  grant 
delegation  of  authority  to  the  State  of 
Utah  to  implement  and  enforce  the 
National  Emission  Standards  for  Coke 
Oven  Emissions.  The  Governor  of  Utah 
requested  delegation  from  EPA  Region 
VIII  in  a  letter  dated  August  18, 1994. 
In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
State  of  Utah's  request  for  delegation  as 
a  direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  EPA's  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  10, 
1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Patricia  D.  Hull, 
Director,  Air,  Radiation  &  Toxics 
Division,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466  and  concurrently  to  Russell  A. 
Roberts,  Director,  Division  of  Air 


Quality,  Department  of  Environmental 
Quality.  1950  West  North  Temple.  Salt 
Lake  City.  Utah  84114-4820.  Copies  of 
State  of  Utah's  submittal  are  available 
for  public  inspection  during  normal 
business  hours  at  the  above  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Scott  Whitmore  at  (303)  293-1758. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  final  action 
which  is  located  in  the  Final  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Hazardous  substances. 

Authority:  42  U.S.C.  7412. 

Dated:  February  23, 1995. 
Kerrigan  Clough, 

Acting  Regional  Administrator,  Region  VIII. 
[FR  Doc.  95-5979  Filed  3-9-95;  8:45  am) 

BILUNG  CODE  656O-«0-P 


40  CFR  Part  70 
[OK001;  AD-FRL-«170-3] 

Clean  Air  Act  Proposed  Interim 
Approval  Operating  Permits  Program; 
the  State  of  Oklahoma 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  The  EPA  proposes  source 
category-limited  interim  approval  of  the 
operating  permits  program  submitted  by 
the  Oklahoma  Department  of 
Environmental  Quality  (ODEQ)  through 
the  Governor  of  Oklahoma  on  January 
12,  1994,  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  with  the  exception  of  sources 
on  Indian  country. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  10,  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs,  Chief.  New  Source  Review 
Section,  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  interim  approval  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  visiting 
day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 


(6T-AN),  1445  Ross  Avenue.  Suite  700, 
Dallas,  Texas  75202-2733. 
Oklahoma  Department  of 
Environmental  Quality,  4545  North 
Lincoln  Boulevard.,  Suite  250, 
Oklahoma  City.  Oklahoma  73105-3483. 
FOR  FURTHER  INFORMATION  CONTACT:  Wm. 
Nicholas  Stone,  New  Source  Review 
Section  (6T-AN),  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  Suite  700,  Dallas.  Texas  75202- 
2733.  telephone  (214)  665-7226. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")).  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  opr'ating 
permits  programs  (see  57  FR  32250  (July 
21. 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  the  EPA,  programs  for 
issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources,  with  the  exception  of 
sources  on  Indian  country. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  the  EPA 
by  November  15,  1993,  and  that  the  EPA 
act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  40  CFR  part 
70,  and  where  a  State  requests  source 
category-limited  interim  approval,  the 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
If  the  EPA  has  not  fully  approved  a 
program  by  two  years  after  the 
November  15,  1993,  date  or  by  the  end 
of  an  interim  program,  it  must  establish 
and  implement  a  Federal  program. 

B.  Federal  Oversight  and  Sanctions 

If  the  EPA  were  to  finalize  this 
proposed  source  category-limited 
interim  approval,  it  would  extend  for 
two  years  following  the  effective  date  of 
final  interim  approval,  and  could  not  be 
renewed.  During  the  interim  approval 
period,  the  State  of  Oklahoma  would  be 
protected  from  sanctions,  and  the  EPA 
would  not  be  obligated  to  promulgate, 
administer,  and  enforce  a  Federal 


permits  program  for  the  State  of 
Oklahoma.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
State  will  permit  sources  based  on  the 
transition  schedule  submitted  with  the 
source  category-limited  approval 
request.  This  schedule  may  extend  for 
no  more  than  five  years  beyond  the 
interim  approval  date. 

Following  final  interim  approval,  if 
Oklahoma  has  failed  to  submit  a 
complete  corrective  program  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval,  the 
EPA  would  start  an  18-month  clock  for 
mandatory  sanctions.  If  Oklahoma  then 
failed  to  submit  a  corrective  program 
that  the  EPA  found  complete  before  the 
expiration  of  that  18-month  period,  the 
EPA  would  apply  sanctions  as  required 
by  section  502(d)(2)  of  the  Act,  which 
would  remain  in  effect  until  the  EPA 
determined  that  the  State  of  Oklahoma 
had  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program. 

If,  following  final  interim  approval, 
the  EPA  were  to  disapprove  (Dklahoma's 
complete  corrective  program,  the  EPA 
would  be  required  under  section 
502(d)(2)  to  apply  sanctions  on  the  date 
18  months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Oklahoma  had  submitted  a  revised 
program  and  the  EPA  had  determined 
that  it  corrected  the  deficiencies  that 
prompted  the  disapproval. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  Oklahoma  has  not  timely 
submitted  a  complete  corrective 
program  or  the  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  the  EPA  has  not  granted 
full  approval  to  Oklahoma's  program  by 
the  expiration  of  an  interim  approval 
and  that  expiration  occurs  after 
November  15. 1995.  the  EPA  must 
promulgate,  administer,  and  enforce  a 
Federal  permits  program  for  Oklahoma 
upon  interim  approval  expiration. 

IL  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act, 
the  Governor  of  each  State  is  required  to 
develop  and  submit  to  the 
Administrator  a  part  70  program  under 
State  or  local  law  or  under  an  interstate 
compact  meeting  the  requirements  of 
title  V  of  the  Act.  Under  the  signature 
of  Governor  David  Walters,  ODEQ 
requested  approval  with  full  authority 
to  administer  the  State  part  70  program 
in  all  areas  of  the  State  of  Oklahoma. 


The  Governor's  letter  makes  no 
reference  to  Indian  country  and 
specifically  requests  full  authority  over 
the  State  of  Oklahoma.  Because  the 
Oklahoma  permitting  authorities  have 
not  demonstrated,  consistent  with 
applicable  principles  of  Indian  law  and 
Federal  Indian  policies,  legal  authority 
to  regulate  sources  in  Indian  country 
under  the  Act,  the  proposed  interim 
approval  of  the  Oklahoma  part  70 
program  will  not  extend  to  any  lands 
within  the  exterior  boundaries  of  Indian 
country.  Though  the  State  has  made  no 
demonstration  of  jurisdiction  over 
Indian  country,  the  State  may  at  a  later 
time  make  an  adequate  demonstration  of 
authority.  Title  V  sources  located  within 
the  exterior  boundaries  of  Indian 
country  in  the  State  of  Oklahoma  will  be 
subject  to  the  Federal  operating  permit 
program,  to  be  promulgated  at  40  CFR 
part  71,  unless  a  tribe  is  delegated  a  part 
70  program.  Regulations  for  delegation 
of  tribal  programs  are  being  developed 
pursuant  to  section  301(d)  of  the  Act. 
Tribes  may  also  have  inherent  sovereign 
authority  to  regulate  air  pollutants  from 
sources  on  Indian  country. 

The  Oklahoma  submittal  addresses 
the  program  description  as  required  at 
40  CFR  70.4(b)(1)  by  describing  how 
ODEQ  intends  to  carry  out  its 
responsibilities  under  the  part  70 
regulations.  The  program  description  is 
addressed  in  the  following  areas:  (I) 
Complete  Program  Description,  (II)  State 
Permitting  Regulations,  Guidelines, 
Policies,  and  Procedures,  (HI)  Attorney 
General's  Opinion,  (IV)  Permitting 
Program  Documentation,  (V)  Provisions 
for  Implementing  the  Operating  Permits 
Program.  (VI)  Permit  Fee  Demonstration. 
(VII)  Compliance  Tracking  and 
Enforcement,  and  (VIII)  Provisions 
Implementing  the  Requirement  of  Other 
Titles  of  the  Act  (40  CFR  70.4(b)(3)  (i) 
and  (v)).  The  program  description  has 
been  deemed  to  be  appropriate  for 
meeting  the  requirement  of  40  CFR 
70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  is  required  to  submit  a  legal 
opinion  from  the  Attorney  General  (or 
the  attorney  for  the  State  air  pollution 
control  agency  that  has  independent 
legal  counsel,  hereafter  AG) 
demonstrating  adequate  authority  to 
carry  out  all  aspects  of  a  title  V 
operating  permits  program.  The  State  of 
Oklahoma  submitted  an  AG's  Opinion 
in  section  III  of  the  "Program 
Description"  and  a  Supplemental  AG's 
Opinion  on  February  28, 1994, 
demonstrating  adequate  legal  authority 
as  required  by  Federal  law  and 
regulation.  The  Supplemental  AG's 
Opinion  addresses  the  delegation  of 
authority  for  signature  from  the 
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Attorney  General  to  the  Chief  Counsel 
for  the  Air  Quality  Division  who  has  full 
authority  to  represent  the  State  in  all 
matters  relating  to  the  Department's 
environmental  programs.  This  opinion 
with  the  supplement  adequately 
addresses  the  thirteen  provisions  listed 
at  40  CFR  70.4(b)(3)(i}-(xiii). 

The  State  statutes  cited  in  the  AG's 
Opinion  authorize  the  imposition  of 
criminal  Tines  in  the  amount  of  $10,000 
per  violation  as  required  by  40  CFR 
70.11(a)(3)(ii)  for  knowing  violations  of 
applicable  requirements,  permit 
conditions,  as  well  as  fee  and  filing 
requirements.  Further,  these  statutes 
authorize  the  fine  amounts  to  be 
imposed  on  a  per  day  per  violation  basis 
as  required  by  40  CFR  70.11(a)(3)(ii). 
The  statute  at  Title  27A  O.S. 
Supplement.  1993.  Section  2-5-116, 
appears  to  establish  a  cap  in  the  amount 
of  $250,000  on  criminal  penalties.  The 
State  is  requested  to  supplement  the 
Attorney  General's  Opinion  again  to 
clarify  that  this  limit  will  not  impede 
the  State  or  EPA  from  enforcing  daily 
violations  with  a  $10,000  per  day  per 
violation  fine.  This  supplemental  AG 
Opinion  should  be  submitted  to  the  EPA 
before  the  publication  of  the  final 
interim  approval  notice. 

40  CFR  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit  forms 
and  relevant  guidance  to  assist  in  the 
State's  implementation  of  its  program. 
The  State  addresses  this  requirement  in 
its  program  submittal  under  Attachment 
39— "Instructions  for  Title  V  Part  70 
Operating  Permit  Application  and 
General  Permit  Application 
Completeness  Checklist",  Attachment 
40 — "Permit  Form",  Attachment  41 — 
"Permit  Reporting  Forms",  and 
Attachment  42 — "Inspection  Protocol, 
Point  Source  Inspection  Form." 

2.  Regulations  and  Program 
Implementation 

The  State  of  Oklahoma  has  submitted 
the  Oklahoma  Air  Quality  Council 
Regulations  (OAC)  252:100-8 
"Operating  Permit  Regulations"  and 
OAC  252:100-8-9  "Permit  Fee 
Requirements,"  for  implementing  the 
State's  part  70  program  as  required  by 
40  CFR  70.4(b)(2).  Sufficient  evidence  of 
their  procedurally  correct  adoption  was 
submitted  in  the  package  on  January  7, 
1994,  showing  evidence  of  adoption 
which  was  sent  to  the  EPA  in  the  State's 
original  submittal.  Copies  of  all 
applicable  State  and  local  statutes  and 
regulations  which  authorize  the  part  70 
program,  including  those  governing 
State  administrative  procedures,  were 
submitted  with  the  State's  program. 


The  State  submitted  as  Attachment  1, 
OAC  252-100-8  titled  "Operating 
Permits  (Part  70)"  (Subchapter  8),  as 
required  at  40  CFR  70.4(b)(2). 
Subchapter  8  follows  the  rule  at  40  CFR 
part  70  very  closely.  Supporting 
documentation  of  procedurally  correct 
adoption  and  copies  of  all  applicable 
State  statutes  and  regulations  which 
authorize  the  part  70  program,  including 
those  governing  State  administrative 
procedures,  were  submitted  with  the 
State's  program.  Subchapter  8  received 
written  comments  from  May  7  through 
October  19.  1993,  and  public  hearing.' 
were  held  July  13,  August  17, 
September  14,  and  October  19,  1993. 
The  response  to  comments  was  made  by 
ODEQ  on  October  19, 1993.  Sufficient  " 
evidence  of  their  procedurally  correct 
adoption  was  submitted  and  meets  the 
requirements  of  40  CFR  70.4(b)(2). 

The  following  requirements,  set  out  in 
the  EPA's  part  70  rule,  are  addressed  in 
the  State's  submittal:  (a)  provisions  to 
determine  applicability  (40  CFR 
70.3(a)),  OAC  252-100-8-3;  (b) 
provisions  to  determine  complete 
applications  (40  CFR  70.5(a)(2)),  OAC 
252-100-8-5;  (c)  public  participation 
(40  CFR  70.7(h)),  OAC  252-100-8-7(i); 
(d)  provisions  for  minor  permit 
modifications  (40  CFR  70.7(e)(2)),  OAC 
252-100-8-7(e);  (e)  provisions  for 
permit  content  (40  CFR  70.6(a)),  OAC 
252-100-8-6;  (f)  provisions  for 
operational  flexibility  (40  CFR 
70.4(b)(12)),  OAC  252-100-8-6(h);  and 
(g)  enforcement  provisions  (40  CFR 
70.4(b)(5)  and  70.4(b)(4)(ii)),  OAC  252- 
100-8-6rb-c)  and  the  AG  Opinion. 

Following  is  a  discussion  of  certain 
specific  provisions  in  the  State's 
submission  as  they  relate  to 
reauirements  of  40  CFR  part  70: 

(a)  Applicability  criteria,  including 
any  criteria  used  to  determine 
insignificant  activities  or  emissions 
levels  (40  CFR  70.4(b)(2)  and  70.3(a)): 
Applicability  criteria  are  listed  at  OAC 
252:100-8-3  with  "applicable 
requirement"  defined  at  OAC  252:100- 
8-2.  The  regulations  at  OAC  252:100-8- 
2  defines  a  "major  source."  The  State 
included  a  paragraph  (4)  to  this 
definition  which  does  not  allow 
aggregation  of  emission  sources  at  oil 
and  gas  wells,  compressor  stations,  and 
pump  stations  for  criteria  pollutants. 
Paragraph  (4)  is  in  conflict  with  the  rule 
because  oil  and  gas  sources  may  not  be 
aggregated  to  determine  major  source 
status  for  Hazardous  Air  Pollutants 
only.  Therefore,  as  a  condition  for  full 
approval,  the  regulations  at  OAC 
252:100-8-2,  "major  source,"  must  be 
revised  to  delete  paragraph  (4). 

Oklahoma's  "major  source"  definition 
creates  the  possibility  that  sources  that 


would  otherwise  be  major  under  part  70 
would  not  be  major  due  to  the  non- 
aggregation  provision  for  oil  and  gas 
facilities.  Non-aggregation  of  oil  and  gas 
units  is  provided  only  for  the  emission 
of  hazardous  air  pollutants  in  the 
Federal  rule.  40  CFR  70.2  requires  all 
sources  located  on  contiguous  or 
adjacent  properties,  under  common 
control,  and  belonging  to  a  single  major 
industrial  grouping  to  be  considered  as 
the  same  source.  The  Oklahoma  permit 
regulations  could  cause  certain  part  70 
major  sources,  as  defined  in  40  CFR 
70.2,  or  portions  of  such  sources,  to  be 
treated  as  separate  sources.  This  could 
cause  some  part  70  sources  to  be 
exempted  from  coverage  by  part  70 
permits  which  must  ensure  all  part  70 
requirements  for  these  sources  are  met. 
The  EPA  considers  Oklahoma's 
misinterpretation  of  the  non-aggregation 
provision  for  criteria  pollutants  to  allow 
an  unknown  number  of  oil  and  gas 
facilities  to  avoid  title  V  of  the  Act.  The 
EPA  expects  that  any  permits  issued  by 
the  State  will  address  all  applicable 
requirements,  as  required  by  40  CFR 
70.7(a)(l)(iv). 

The  State  of  Oklahoma  submitted 
under  the  signature  of  the  Executive 
Director  of  the  ODEQ,  Mark  Coleman,  a 
request  dated  January  23, 1995,  for  the 
EPA  to  grant  source  category-limited 
interim  approval  allowing  more  time  to 
permit  these  extra  sources  and  correct 
the  regulations.  In  the  original  submittal 
the  Governor  of  Oklahoma  delegated  the 
authority  to  submit  non-regulatory 
changes  under  the  signature  of  the 
Executive  Director  of  the  ODEQ. 
Because  the  request  for  source  category- 
limited  interim  approval  requires  a 
regulatory  change,  the  EPA  must  receive 
a  formal  request  under  the  Governor's 
signature  before  the  EPA  can  publish 
final  interim  approval  in  the  Federal 
Register.  The  request  included  a  revised 
transition  schedule  that  demonstrates 
the  State  will  permit  at  least  60%  of  its 
sources  and  at  least  80%  of  its 
emissions  during  the  first  three  years. 
The  request  is  consistent  with  the  policy 
memo  from  John  Seitz,  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards  dated  August  2,  1993.  The 
EPA  can  grant  source  category-limited 
interim  approval  to  States  whose 
programs  do  not  provide  for  permitting 
all  required  sources  if  the  State  makes 
a  showing  that  two  criteria  were  met:  1) 
that  there  were  "compelling  reasons" 
for  the  exclusions  and  2)  that  all 
required  sources  will  be  permitted  on  a 
schedule  that  "substantially  meets"  the 
requirements  of  part  70.  The  EPA 
considers  Oklahoma's  misinterpretation 
of  use  of  the  non-aggregation  provision 


for  criteria  pollutants  to  be  a  compelling 
reason  for  granting  this  type  of  interim 
approval.  Further,  the  revised  transition 
plan  demonstrates  that  all  part  70 
sources  will  be  permitted  on  a  schedule 
that  substantially  meets  the 
requirements  of  part  70. 

The  EPA  is  therefore  proposing  to 
grant  Oklahoma  source  category-limited 
interim  approval.  Source  category- 
limited  interim  approval  will  allow 
Oklahoma  to  implement  the  revised 
transition  schedule  to  permit  all  part  70 
sources  during  the  transition  period 
after  the  permit  regulations  have  been 
revised.  As  a  condition  of  this  interim 
approval,  the  State  must  revise  the 
regulations  at  OAC  252:100-8-7(a)(5)(A) 
and  OAC  252:100-8-5(b)(2)  to  refiect 
the  new  transition  schedule  for 
permitting  existing  sources  consistent 
with  the  rule  at  40  CFR  part  70.  For  full 
part  70  approval,  the  ODEQ  will  be 
required  to  revise  its  permit  regulations 
so  no  source  or  portion  of  a  source 
which  would  be  defined  as  a  major 
under  40  CFR  70.2  will  be  exempt  from 
part  70  requirements  because  the 
emissions  of  an  oil  or  gas  unit  have  not 
been  aggregated.  Additionally,  the  State 
must  formally  request  source  category- 
limited  interim  approval  under  the 
Governor's  signature  because  this 
approval  action  requires  the  regulatory 
changes  outlined  above.  This  formal 
request  under  the  Governor's  signature 
must  be  received  by  the  EPA  before  this 
approval  action  can  be  published  as 
final  in  the  Federal  Register. 

The  regulations  at  OAC  252:100-8- 
3(e)  address  insignificant  activities. 
Emissions  of  one  pound  per  hour  of 
criteria  pollutants  or  emissions  of  toxic 
pollutants  less  than  the  de  minimis 
listed  at  OAC  252:100-41-43(a)(5)  are 
considered  insignificant.  Further,  the 
State  regulations  consider  increases  in 
potential  to  emit  at  a  facility  to  be 
insignificant  if  the  increase  is  less  than 
10%  of  the  permit  limit  or  10%  of  the 
facility's  baseline  potential  to  emit.  This 
insignificant  level  is  available  to  any 
permit  action  (modification  or  renewal) 
and  must  be  identified  in  the 
application.  Emissions  of  1  Ib/hr  based 
on  the  source's  potential  to  emit  are 
reasonable.  However,  to  consider  a 
percentage  change  in  the  potential  to 
emit  or  a  permit  limit  as  insignificant  is 
not  reasonable.  As  the  regulations  are 
currently  written,  a  permitted  source 
could  exceed  a  permit  limit  by  10% 
without  liability.  Also,  10%  of  a  high 
permit  limit  could  mask  a  permit 
modification  from  preconstruction 
review.  For  these  reasons,  the  language 
at  OAC  252:100-8-3(e)(3)  must  be 
revised  to  delete  the  allowance  of  any 
percentage  of  the  permit  limit  or  change 


in  the  potential  to  emit  as  an 
insignificant  emission  level.  Further,  the 
language  at  OAC  252:100-8-3(e)(l) 
must  be  amended  to  base  the  1  Ib/hr 
insignificant  emissions  level  on  the 
source's  potential  to  emit. 

The  ODEQ  will  maintain  a  list  of 
insignificant  activities  that  need  not  be 
quantified  on  the  application  as  well  as 
a  list  of  activities  the  Department 
considers  to  be  "trivial."  Trivial 
activities  are  not  required  to  be 
identified  on  the  application.  The 
Federal  rule  at  part  70  allows  a  list  of 
insignificant  activities  and  emission 
levels  which  need  not  be  included  in 
pennit  applications  be  submitted  as  part 
of  a  State's  part  70  program,  and 
approved  by  the  Administrator. 
However,  the  list  of  insignificant 
activities  and  the  list  of  trivial  activities 
mentioned  in  the  State  regulations  were 
not  submitted  as  part  of  the  part  70 
program,  and  part  70  does  not  allow  for 
the  substitution  of  the  State  permitting 
authority's  approval  for  the 
Administrator's  approval,  which  is 
required  by  40  CFR  70.5(c). 
Furthermore,  40  CFR  70.5(c)  clarifies 
that  if  the  insignificant  activities  are 
exempted  because  of  size  or  production 
rate,  a  list  of  these  insignificant 
activities  must  be  included  in  the 
application.  Therefore,  for  full  part  70 
approval,  the  regulations  at  OAC 
252:100-8-3(e)  must  be  revised  to 
reflect  the  requirements  at  40  CFR 
70.5(c). 

The  State's  insignificant  emissions 
levels  will  allow  for  an  emissions 
threshold  that  could  allow  significant 
emissions  to  avoid  appearing  on  the 
application.  As  a  condition  of  full 
approval,  the  State  must  amend  the 
language  at  OAC  252:100-8-3(e)  so  that 
the  insignificant  emissions  rate  of  1  lb/ 
hr  for  criteria  pollutants  will  be  based 
on  potential  to  emit  instead  of  actual 
emissions.  Additionally,  the  language  at 
OAC  252:100-8-3(e)(3J  must  be  revised 
to  delete  the  allowance  of  any 
percentage  of  the  permit  limit  or  change 
in  the  potential  to  emit  as  an 
insignificant  emission  level.  An 
application  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose  any  applicable 
requirement,  or  to  evaluate  the  fee 
amount  required.  Further,  any  list  of 
insignificant  activities  or  trivial 
activities  must  be  approved  by  the  EPA 
prior  to  its  use. 

(b)  Provisions  to  determine  complete 
applications  are  listed  at  OAC  252:100- 
8-5(d)  and  5(b)(8).  Complete  application 
forms,  model  permit  forms,  permit 
reporting  forms,  and  instructions  are 
located  in  Attachments  39,  40,  41,  and 
42.  These  application  forms  may  be 


amended  without  rulemaking  to 
facilitate  changes  required  by  new 
applicable  requirements.  These 
provisions  meet  the  requirements  of  40 
CFR  70.5  (a)(2)  and  (c). 

(c)  Provisions  for  public  participation 
are  found  at  OAC  252:100-8-7(i)  and 
review  by  the  EPA  and  affected  States 
at  OAC  252:100-8-8.  The  State 
regulations  provide  for  adequate  public 
participation  and  notice  to  affected 
States  for  permit  issuance,  renewals, 
and  reopenings.  The  regulations  provide 
standing  only  for  those  who  have 
provided  written  comments  during 
public  review.  The  State  must  clarify 
that  judicial  review  is  available  to  all 
affected  parties  for  all  final  permit 
actions  including  minor  modifications 
and  administrative  amendments.  As  a 
condition  of  full  approval,  the  provision 
at  OAC  252:10C>-8-7(j)  must  be  clarified 
to  assure  that  all  final  permit  actions  are 
subject  to  judicial  review. 

The  regulations  at  OAC  252:100-«- 
7(i)(l)(E)  and  at  OAC  252:100-8- 
7(j)(2)(A)  provide  standing  for  written 
comments  only  during  public  review. 
As  a  condition  of  full  approval,  these 
provisions  in  the  regulations  must  be 
revised  to  delete  the  word  "written," 
thus  providing  standing  for  oral 
comments  during  the  public 
participation  process.  With  these 
required  changes,  the  provisions  meet 
the  requirements  of  40  CFR  70.7(h). 

(d)  The  rule  at  40  CFR  70.7(e)(2)(i) 
specifies  criteria  for  minor  permit 
modifications.  These  criteria  are 
adequately  incorporated  in  the  State 
regulations  at  OAC  252:100-8- 
7(e)(1)(A).  These  provisions  are  more 
stringent  than  the  rule  at  40  CFR  70.7(e) 
because  they  include  State-only 
requirements  as  well  as  federally 
enforceable  requirements.  The 
provisions  at  OAC  252:100-8-7(e)  meet 
the  requirements  at  40  CFR  70.7(e). 

The  EPA  has  noted  two  deficiencies 
in  the  administrative  amendments 
procedure  at  OAC  252:100-8-7(d).  This 
procedure  is  designed  to  make  simple 
changes  to  the  permit  that  do  not 
require  public,  affected  State,  or  EPA 
review.  The  rule  at  40  CFR  70.7(d)(l)(iii) 
allows  administrative  amendments  to  be 
used  to  require  more  frequent 
monitoring  at  the  facility.  The 
regulations  at  OAC  252:'l00-8-7(d)(l)(C) 
allow  ". . .  more  or  less  .  .  ."  frequent 
monitoring.  Also,  OAC  252:100-8- 
7(d)(1)(E)  allows  changes  processed 
under  Subchapter  7  using  enhanced 
New  Source  Review  (NSR)  procedures 
to  be  incorporated  into  the  operating 
permit  under  an  administrative 
amendment. 

The  administrative  amendment 
procedure  cannot  be  used  to  make  the 
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monitoring  requirements  less  stringent. 
Therefore,  as  a  condition  for  full 
approval,  the  State  must  revise  the 
administrative  amendment  procedure  to 
delete  the  words  ".  .  .  or  less  .  . ."  from 
OAC  252:10a-»-7(d)(l)(C). 

The  regulations  do  not  define  or 
specify  the  NSR  procedures  mentioned 
and  therefore  require  clarification.  The 
rule  at  40  CFR  70.7(d)(l)(v)  requires  that 
the  procedures  used  for  enhanced  NSR 
are  substantially  equivalent  to  the 
requirements  of  40  CFR  70.7  and  40  CFR 
70.8  that  would  be  applicable  to  the 
change  if  it  were  subject  to  review  as  a 
permit  modification,  and  has 
compliance  requirements  substantially 
equivalent  to  those  contained  in  40  CFR 
70.6.  Subchapter  7  has  not  been 
submitted  as  a  SIP  revision  and  the  EPA 
will  reserve  comment  on  Subchapter  7 
until  it  is  submitted.  Until  the  EPA  has 
completed  its  review  of  the  State 
Implementation  Plan  (SIP)  revision  and 
has  approved  it.  the  EPA  expects  that 
the  State  will  interpret  the  term 
"enhanced"  in  OAC  252:100-8- 
7(d)(1)(E)  consistent  with  the  EPA's 
definition  of  that  term,  so  that  changes 
processed  under  the  State's  NSR 
program  will  be  eligible  for 
incorporation  into  the  title  V  permit 
through  administrative  amendment  only 
if  those  changes  have  been  processed 
consistent  with  the  requirements  of  40 
CFR  70.7(d)(l)(v),  as  explained  above. 
Interpreted  in  this  way,  the  State's 
program  is  eligible  for  interim  approval. 

Tnerefore.  as  a  condition  for  full 
approval,  the  State  must  revise  the 
regulations  at  OAC  252:100-8-7(d)(l)(E) 
to  define  or  specify  "Enhanced  New 
Source  Review  procedures"  and  to 
submit  a  SIP  revision  for  Subchapter  7 
that  reflects  these  procedures. 

(e)  Provisions  for  permit  content  are 
found  at  OAC  252:100-8-6.  The  State 
regulations  contain  all  of  the  provisions 
at  40  CFR  70.6.  The  language  in  the 
State  regulations  is  of^en  verbatim  with 
the  rule.  Adequate  provisions  are  made 
for  permit  duration,  permit  shield, 
general  permits,  temporary  sources,  and 
emergency  situations.  The  regulations  at 
OAC  252:100-8(a)(3)(C){iii)(I)  define 
"prompt"  reporting  of  exceedances  as 
24  hours  after  the  occurrence.  The 
provisions  at  OAC  252:10O-8-6(a) 
include  the  phrase  "To  the  extent 
practicable  .  .  ."  This  phrase  indicates 
that  the  State  has  discretion  in  what 
constitutes  an  applicable  requirement. 
In  order  to  receive  full  approval,  the 
State  must  remove  the  phrase  "to  the 
extent  practicable."  Until  this  revision 
is  made,  the  permits  issued  by  the  State 
shall  meet  the  requirements  of  40  CFR 
70.6  and  include  all  applicable 
requirements. 


(f)  Provisions  for  operational 
flexibility  and  alternative  scenarios  are 
listed  at  OAC  252:100-8-6(h).  This 
section  meets  the  requirements  of  40 
CFR  70.4(b)(12),  70.5(c)(7),  and 
70.6(a)(10). 

(g)  Provisions  for  compliance  tracking 
and  enforcement  are  described  in 
Section  VII  of  the  submittal.  The  State 
commits  to  submit  annual  information 
concerning  the  State's  enforcement 
activities  in  part  A  of  this  section. 
Attachment  42  contains  an  Inspection 
Protocol  and  Point  Source  Inspection 
Form.  Attachment  48  is  the  latest 
Enforcement  Memorandum  of 
Agreement.  Attachment  49  contains  the 
Air  Quality  Program  Enforcement 
Action  Report.  Attachment  50  contains 
a  tracking  list  for  Administrative  Orders 
and  Consent  Orders.  The  AG  Opinion 
discussed  above  outlines  the  State's 
authority  to  enforce  all  aspects  of  the 
program.  These  submission  elements 
meet  the  requirements  for  compliance 
tracking  and  reporting  at  40  CFR 
70.4(b)(4)(ii)  and  (5).  These  submission 
elements  meet  the  enforcement 
authority  requirements  at  40  CFR 
70.4(b)(2),  70.4(b)(3)(vii),  and  70.4(9). 

The  State  of  Oklahoma  has  the 
authority  to  issue  a  variance  from 
requirements  under  Title  27A  O.S. 
Supplement.  1993,  Section  2-5-109. 
The  EPA  regards  this  provision  as 
wholly  external  to  the  program 
submitted  for  approval  under  part  70, 
and  consequently  is  proposing  to  take 
no  action  on  this  provision  of  State  law. 
The  EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to,  which 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through  the 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
(consistent  with  part  70  permitting 
procediu-es)  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  the 
EPA  reserves  the  right  to  pursue 
enforcement  of  applicaole  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

3.  Permit  Fee  Demonstration 


The  regulations  at  OAC  252:100-8-9 
specify  an  annual  fee  of  $25  per  ton  per 
year  based  on  actual  or  allowable 
emissions  at  the  facility  as  reflected  in 
the  emission  inventory.  This  fee  is 
based  on  1995  dollars  for  the  first  year 
and  will  be  adjusted  each  year  afterward 
to  reflect  the  difference  between  the 
Consumer  Price  Index  (CPI)  for  the 
previous  year  to  the  CPI  for  1989.  The 
original  submittal  from  the  State  did  not 
contain  a  detailed  fee  analysis.  Instead, 
the  regulations  at  OAC  252:100-8- 
9(d)(1)(B)  specify  that  the  ODEQ  must 
complete  a  detailed  workload  analysis 
mandated  by  State  law  to  be  conducted 
by  an  independent  consultant  with  a 
review  of  the  fee  and  adjustment  of  the 
fee  as  necessary.  The  State  submitted 
the  workload  analysis  and  fee 
demonstration  to  the  EPA  for  review  on 
November  7, 1994.  The  formal 
submission  to  the  program  was  made  in 
a  letter  dated  January  23,  1995,  from  the 
Executive  Director  of  the  ODEQ  to  the 
EPA.  The  fee  demonstration 
recommends  a  fee  of  $15.19  per  ton  in 
1995  dollars  and  will  be  adjusted  each 
year  to  the  1989  CPI  as  provided  for  in 
the  regulations. 

Though  the  fee  reflected  in  the  fee 
demonstration  is  less  than  the  $25  per 
ton  fee  listed  in  the  Act,  the  State  has 
shown  that  it  will  provide  sufficient 
funding  based  on  the  applicable 
requirements  in  effect  at  the  time  of  the 
program  submittal.  Based  on  the 
anticipated  emissions,  the  State  expects 
the  $15.19  per  ton  fee  to  generate  over 
$4,250,000  the  first  year.  These  hinds 
will  adequately  pay  for  the  anticipated 
costs  of  the  program  as  demonstrated  in 
the  detailed  workload  analysis. 

Therefore,  based  on  its  review,  the 
EPA  proposes  approval  for  the  fee 
structure  and  workload  analysis  of  the 
Oklahoma  part  70  program.  The  EPA 
solicits  comment  on  the  fee  during  the 
comment  period  for  this  proposed 
approval  action  and  will  respond  to  any 
comments  before  taking  final  action. 
The  EPA  is  recommending  approval  of 
the  $15.19  per  ton  fee  and  deems  the 
analysis  and  fee  demonstration  adequate 
in  accordance  with  40  CFR  part  70. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

The  State  of  Oklahoma  acknowledges 
that  its  request  for  approval  of  a  part  70 
program  is  also  a  request  for  approval  of 
a  program  for  delegation  of  unchanged 
section  112  standards  under  the 
authority  of  section  112(1)  as  they  apply 
to  part  70  sources.  Upon  receiving 
approval  under  section  112(1).  the  State 
may  receive  delegation  of  any  new 
authority  required  by  section  112  of  the 
Act  through  the  delegation  process. 


The  State  also  has  the  option  at  any 
time  to  request,  under  section  112(1)  of 
the  Act,  delegation  of  section  112 
requirements  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  provisions 
promulgated  by  the  EPA.  At  this  time, 
the  State  plans  to  use  the  mechanism  of 
incorporation  by  reference  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

"The  radionuclide  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  is  a  section  112  regulation 
and  therefore,  also  an  applicable 
requirement  under  the  State  operating 
permits  program  for  part  70  sources. 
There  is  not  yet  a  Federal  definition  of 
"major"  for  radionuclide  sources. 
Therefore,  until  a  major  source 
definition  for  radionuclides  is 
promulgated,  no  source  would  be  a 
major  section  112  source  solely  due  to 
its  radionuclide  emissions.  However,  a 
radionuclide  source  may.  in  the  interim, 
be  a  major  source  under  part  70  for 
another  reason,  thus  requiring  a  part  70 
permit.  The  EPA  will  work  with  the 
State  in  the  development  of  its 
radionuclide  program  to  ensure  that 
permits  are  issued  in  a  timely  manner. 

Section  112(g)  of  the  Act  requires  that, 
after  the  effective  date  of  a  permits 
program  under  title  V,  no  person  may 
construct,  reconstruct  or  modify  any 
major  source  of  hazardous  air  pollutants 
unless  the  State  determines  that  the 
maximum  achievable  control 
technology  (MACT)  emission  limitation 
under  section  112(g)  will  be  met.  Such 
determination  must  be  made  on  a  case- 
by-case  basis  where  no  applicable 
limitations  have  been  established  by  the 
Administrator.  During  the  period  from 
the  title  V  effective  date  to  the  date  the 
State  has  taken  appropriate  action  to 
implement  the  final  section  112(g)  rule 
(either  adoption  of  the  unchanged 
Federal  rule  or  approval  of  an  existing 
State  rule  under  112(1)),  Oklahoma 
intends  to  implement  section  112(g)  of 
the  Act  through  the  State's 
preconstruction  process. 

The  State  of  Oldahoma  commits  to 
appropriately  implementing  and 
enforcing  the  existing  and  future 
requirements  of  sections  111,  112  and 
129  of  the  Act.  and  all  MACT  standards 
promulgated  in  the  future,  in  a  timely 
manner. 

The  regulations  at  OAC  252:100-8- 
6(i)  provide  for  the  permitting  of  acid 
rain  sources.  The  EPA  commented  on 
these  regulations  on  October  1, 1993. 
and  recommended  that  the  State 
incorporate  by  reference  the  Federal 
acid  rain  permit  requirements.  The  State 
has  agreed  to  change  OAC  252:100-8- 


6(i)  to  incorporate  by  reference  the  acid 
rain  permit  requirements  and  has 
drafted  this  revision  as  an  emergency 
rule.  The  State  must  submit  this 
regulatory  revision  for  incorporation  by 
reference  of  the  acid  rain  permitting 
rules  before  this  approval  action  can  be 
published  as  final  in  the  Federal 
Register. 

5.  Enforcement  Provisions 

The  State  describes  compliance 
tracking  and  enforcement  under  Section 
VII  of  the  submittal.  Oklahoma  commits 
to  submit  annual  information 
concerning  the  State's  enforcement 
activities  in  part  A  of  this  section.  As 
required  at  40  CFR  70.4(b)(4)(ii)  and 
70.4(b)(5).  the  Enforcement 
Memorandum  of  Understanding,  signed 
by  the  State  and  the  EPA  on  July  22, 
1993,  appears  in  the  submittal  as 
Attachment  48.  Attachment  42  contains 
an  Inspection  Protocol  and  Point  Source 
Inspection  Form.  Attachment  49 
contains  the  Air  Quality  Program 
Enforcement  Action  Report.  Attachment 
50  contains  a  tracking  list  for 
Administrative  Orders  and  Consent 
Orders.  The  AG  Opinion  discussed 
above  outlines  the  State's  authority  to 
enforce  all  aspects  of  the  program.  This 
statement  of  authority  is  required  at  40 
CFR  70.4(b)(3)(vii). 

The  compliance  tracking  and 
enforcement  information  in  the 
submittal  serves  to  describe  the  current 
processes  in  place  to  track  air  permits 
and  conduct  enforcement  actions.  These 
elements  meet  the  requirements  for 
compliance  tracking  and  reporting  at  40 
CFR  70.4(b)  (4)(ii)  and  (5).  Further,  these 
elements  meet  the  enforcement 
authority  requirements  at  40  CFR 
70.4(b)(2),  70.4(b)(3)(vii),  and  70.4(9). 

6.  Technical  Support  Document 

The  results  of  this  review  will  be 
shown  in  a  document  entitled 
"Technical  Support  Document,"  which 
will  be  available  in  the  docket  at  the 
locations  noted  above.  The  technical 
support  documentation  shows  that  all 
operating  permits  program  requirements 
of  40  CFR  part  70  and  relevant  guidance 
were  met  by  the  submittal  with  the 
exception  of  those  requirements 
described  below. 

7.  Summary 

The  State  of  Oklahoma  submitted  to 
the  EPA,  under  a  cover  letter  from  the 
Governor,  the  State's  operating  permits 
program  on  January  7,  1994.  The 
submittal  has  adequately  addressed  all 
sixteen  elements  required  for  full 
approval  as  discussed  in  part  70  with 
the  exception  of  the  issues  described  in 
section  B  below.  The  State  of  Oklahoma 


addressed  appropriately  all 
requirements  necessary  to  receive 
source  category-limited  interim 
approval  of  the  State  operating  permits 
program  pursuant  to  title  V  of  the  Act, 
1990  Amendments  and  40  CFR  part  70. 
The  EPA  is  proposing  source  category- 
limited  interim  approval  for  the  part  70 
program  submittal  for  the  State  of 
Oklahoma. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  source 
category-limited  interim  approval  to  the 
operating  permits  program  submitted  by 
the  State  of  Oklahoma  on  January  7, 
1994.  Interim  approvals  under  section 
502(g)  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing. 

If  promulgated,  the  State  must  make 
the  following  changes  to  receive  full 
approval: 

(1)  Criminal  Penalty  Cap 

As  discussed  in  section  A.l  above,  the 
State  must  provide  a  supplemental 
Attorney  General's  Opinion  to  clarify 
the  implementation  of  the  criminal 
penalty  statute  in  such  a  way  that 
preserves  the  integrity  of  the  Act.  This 
supplement  must  be  submitted  to  the 
EPA  before  final  action  on  this  proposal 
is  taken. 

(2)  Definition  of  "Major  Source" 

As  discussed  in  section  A.2.a  above, 
the  State  must  revise  OAC  252:100-8- 
2,  "major  source"  by  deleting  paragraph 
(4).  This  revision  will  make  the 
definition  consistent  with  the  rule  at 
part  70.  Also,  the  State  must  revise  the 
regulations  to  reflect  the  transition 
schedule  proposed  for  source  category- 
limited  interim  approval. 

(3)  Revision  of  Insignificant  Activities 

As  discussed  in  section  A.2.a  above, 
the  State  must  amend  the  language  at- 
OAC  252:100-8-3(e)  so  that  the 
insignificant  emissions  rate  of  1  Ib/hr 
for  criteria  pollutants  will  be  based  on 
potential  to  emit  instead  of  actual 
emissions.  Further,  the  language  at  OAC 
252:100-8-3(e)(3)  must  be  revised  to 
delete  the  allowance  of  any  percentage 
of  a  permit  limit  or  change  in  the 
potential  to  emit  as  an  insignificant 
emission  level.  Also,  an  application  may 
not  omit  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  requirement,  or 
to  evaluate  the  fee  amount  required. 
Further,  any  list  of  insignificant 
activities  or  trivial  activities  must  be 
approved  by  the  EPA  prior  to  its  use.  as 
required  at  40  CFR  70.5(c). 
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(4)  Revision  of  Permit  Content 

The  regulations  at  OAC  252:100-«- 
6(a)  must  be  revised  to  remove  the 
phrase  "To  the  extent  practicable.  .  ." 
Until  this  revision  is  made,  the  pennits 
issued  by  the  State  shall  meet  the 
requirements  of  40  CFR  70.6  and 
include  all  applicable  requirements. 

(5)  Revision  to  Provide  Standing 

As  discussed  in  section  A.2.C  above, 
the  State  must  revise  OAC  252:100-8- 
7(i)(l)(E)  and  OAC  252:100-8-7())(2)(A) 
to  delete  the  word  "written"  so  that  oral 
comments  have  standing  with  judicial 
review  of  the  permitting  process.  Also, 
the  State  must  clarify  OAC  252:100-8- 
7(j)  so  that  judicial  review  is  available 
to  all  affected  parties  for  all  final  permit 
actions  including  minor  modifications 
and  administrative  amendments. 

(6)  Administrative  Amendment 
Procedure 

As  discussed  in  section  A.2.d  above, 
the  State  must  revise  OAC  252:100-8- 
7(d)(1)(C)  to  delete  the  words,  ".  .  .or 
less  .  .  .".  Further,  the  provisions  at 
OAC  252:100-8-7(d)(l)(E)  must  be 
clarified  to  require  enhanced  NSR 
procedures  that  are  substantially 
equivalent  to  the  requirements  of  40 
CFR  70.7  and  40  CFR  70.8  for  a  change 
subject  to  review  as  a  permit 
modification  and  compliance 
requirements  substantially  equivalent  to 
those  contained  in  40  CFR  70.6.  The 
State  must  submit  a  SIP  revision  for 
Subchapter  7  that  incorporates 
enhanced  NSR  procedures  that  meet  the 
requirements  listed  at  40  CFR  70.7  and 
40  CFR  70.8  for  a  change  subject  to 
review  as  a  permit  modification,  and 
has  compliance  requirements 
substantially  equivalent  to  those 
contained  in  40  CFR  70.6. 

(7)  Review  of  the  Fee 

As  discussed  in  section  A. 3  above,  the 
EPA  has  reviewed  the  workload  analysis 
and  fee  demonstration  submitted 
November  7. 1994,  and  is 
recommending  approval  of  the  proposed 
fee  of  $15.19  per  ton.  The  EPA  will 
consider  comments  made  during  the 
comment  period  for  this  approval  action 
and  will  reserve  final  action  on  the  fee 
for  the  final  interim  approval  notice. 

(8)  Acid  Rain  Incorporation  by 
Reference 

As  discussed  in  section  A.4  above,  the 
State  must  revise  OAC  252:100-8  to 
incorporate  the  acid  rain  requirements 
and  submit  this  revision  to  the  EPA 
before  final  action  on  this  proposal  is 
taken. 

Evidence  of  these  regulatory  revisions 
and  their  procedurally  correct  adoption 


must  be  submitted  to  the  EPA  within  18 
months  of  the  EPA's  approval  of  the 
Oklahoma  part  70  program.  This  interim 
approval,  which  may  not  be  renewed, 
extends  for  a  period  of  up  to  two  years. 
During  the  interim  approval  period,  the 
State  is  protected  from  sanctions  for 
failure  to  have  a  program,  and  the  EPA 
is  not  obligated  to  promulgate  a  Federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  40  CFR  part  70,  and  the  State  will 
permit  sources  based  on  the  transition 
schedule  submitted  with  the  source 
category-limited  approval  request.  This 
schedule  may  extend  for  no  more  than 
five  years  beyond  the  interim  approval 
date. 

If  the  interim  approval  is  converted  to 
a  disapproval,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
State-enforceability.  Moreover,  the 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 

The  scope  of  Oklahoma's  part  70 
program  that  the  EPA  proposes  to 
approve  in  this  notice  would  apply  to 
all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
Oklahoma,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (November  9. 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  Act;  see  also  59  FR 
43956,  43962  (August  25,  1994);  58  FR 
54364  (October  21, 1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirements  for 
delegation  of  section  112  standards  as 
promulgated  by  the  EPA  as  they  apply 
to  part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  Part  70.  Therefore, 
the  EPA  is  also  proposing  to  grant 
approval  under  section  112(1)(5)  and  40 
CFR  part  63. 

III.  Proposed  Rulemaking  Action 

In  this  action,  the  EPA  is  proposing 
source  category-limited  interim 
approval  of  the  part  70  program 
submitted  by  the  State  of  Oklahoma. 
The  program  was  submitted  by  the  State 
to  the  EPA  for  the  purpose  of  complying 


with  Federal  requirements  found  at  the  , 
1990  Amendments,  title  V  and  at  part 
70,  which  mandates  that  States  develop, 
and  submit  to  the  EPA,  programs  for 
issuing  operating  permits  to  all  major 
stationary  sources  and  certain  other 
sources,  with  the  exception  of  Indian 
country.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

The  EPA  has  reviewed  this  submittal 
of  the  Oklahoma  part  70  program  and  is 
proposing  source  category-limited 
interim  approval.  Certain  defects  in  the 
State's  regulations  preclude  the  EPA 
from  granting  full  approval  of  the  State's 
part  70  program  at  this  time.  The  EPA 
is  proposing  to  grant  interim  approval, 
subject  to  the  State  obtaining  the  needed 
regulatory  revisions  within  18  months 
after  the  Administrator's  approval  of  the 
Oklahoma  title  V  program  pursuant  to 
40  CFR  70.4. 

rV.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  the  EPA  in  the 
development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  April  10, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities,  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Part  70  program  approvals  under 
section  502  of  the  Act  do  not  create  any 
new  requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  part  70  program  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  part  70  programs  on  such 
grounds,  (Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct 
1976);  42  U.S.C.  section  7410(a)(2)). 

List  of  Sub)ects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Checklist,  Environmental  protection, 
Intergovernmental  relations. 
Memorandum  of  understanding. 
Operating  permits.  Options  for 
approval/disapproval  and  implications. 
Permit  fee  demonstration. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  February  22, 1995. 
William  B.  Hathaway, 

Acting  Regional  Administrator  (6M). 
[FR  Doc.  95-5981  Filed  3-9-95:  8:45  am] 

BILUNG  CODE  6S60-S0-P 


40  CFR  Part  761 
[OPPTS-660019B;  FRL-4938-6] 

Disposal  Of  Polychloiinated  Biphenyls 
(PCBs);  Notice  of  Informal  Hearing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Informal  Hearing. 

SUMMARY:  On  December  6, 1994,  EPA's 
Office  of  Pollution  Prevention  and 
Toxics  published  a  proposed  rule  (59  FR 
62788]  to  amend  its  rules  under  the 
Toxic  Substances  Control  Act  (TSCA) 
for  polychlorinated  biphenyls  (PCBs). 
Changes  proposed  by  EPA  would  affect 
the  disposal,  marking,  storage,  use, 
reporting  and  recordkeeping 
requirements  for  PCBs.  In  that  notice, 
EPA  said  it  would  conduct  one  or  more 
informal  public  hearings  in  the 
Washington,  DC,  area  on  the  proposal, 
to  be  held  after  the  closure  of  the 
written  comment  period  on  April  6, 


1995.  This  notice  aimounces  the  time 
and  location  of  that  hearing. 
DATES:  The  hearing  will  take  place  on 
Tuesday,  May  2,  1995,  from  9:00  a.m.  to 
5:00  p.m.  If  necessary,  the  hearing  will 
be  extended  to  9:30  p.m.,  and  it  may 
also  be  continued  the  following  day, 
Wednesday,  May  3, 1995,  beginning  at 
9:00  a.m.  Written  requests  to  participate 
in  the  hearing  must  be  received  on  or 
before  April  6, 1995. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holiday  Inn  of  Arlington  at  Ballston, 
4610  North  Fairfax  Drive,  Arlington, 
Virginia  22203,  telephone  (703)  243- 
9800.  Three  copies  of  the  request  to 
participate  in  the  informal  hearing, 
identified  with  the  docket  number 
OPPTS-660019B  must  be  submitted  to: 
OPPT  Document  Control  Officer.  Attn: 
TSCA  Docket  Receipts  (7407).  Office  of 
Pollution  Prevention  and  Toxics.  Rm. 
G-99.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  See  SUPPLEMENTARY 
INFORMATION  for  the  type  of 
information  that  must  be  included  in 
the  request  and  who  may  participate. 
Statements  must  be  Umited  to  15 
minutes.  Requests  for  a  waiver  to 
participate  in  the  informal  hearing  by 
those  organizations  that  did  not  file 
main  comments  must  be  sent  to  EPA 
Headquarters  Hearing  Clerk,  Mail  Code 
7404,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  E-543B,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551, 
FAX:  (202)  554-5603  (document 
requests  only). 

SUPPLEMENTARY  INFORMATION:  The 
procedures  for  rulemaking  under 
section  6  of  the  Toxic  Substances 
Control  Act  (TSCA)  are  identified  in  40 
CFR  part  750,  subpart  A.  The  following 
summarizes  the  procedures  and  logistics 
associated  with  this  informal  hearing 
pursuant  to  40  CFR  part  750. 
Participants  and/or  commenters  are 
advised  to  see  40  CFR  part  750  for 
greater  detail.  Each  person  or 
organization  desiring  to  participate  in 
the  informal  hearing  shall  file  a  written 
request  to  participate  with  the  OPPT 
Document  Control  Officer  (see 
ADDRESSES  above).  The  request  shall  ' 
be  received  on  or  before  April  6, 1995. 
The  request  shall  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
addressed;  (3)  an  estimate  of  the  time 


required  (not  to  exceed  15  minutes):  and 
(4)  if  the  request  comes  from  em 
organization,  a  nonbinding  list  of  the 
persons  to  take  part  in  the  presentation. 
An  organization  that  has  not  filed  main 
comments  on  the  rulemaking  will  not  be 
allowed  to  participate  in  the  hearing, 
unless  a  waiver  of  this  requirement  is 
granted  by  the  Record  and  Hearing  Clerk 
(see  ADDRESSES  above)  or  the 
organization  is  appearing  at  the  request 
of  EPA  or  under  subpoena  (40  CFR 
750.6(a)). 

A  panel  of  EPA  employees  shall 
preside  at  the  hearing,  and  one  panel 
member  will  chair  the  proceedings.  The 
panel  may  question  any  individual  or 
group  participating  in  the  hearing  on 
any  subject  relating  to  the  rulemaking. 
Cross-examination  will  normally  not  be 
permitted  at  this  stage.  However, 
persons  in  the  hearing  audience  may 
submit  questions  in  writing  for  the 
hearing  panel  to  ask  the  participants, 
and  the  hearing  panel  may,  at  their 
discretion,  ask  these  questions  (40  CFR 
750.7(a)  and  (b)).  See  40  CFR  750.7(c) 
for  the  rule  governing  the  submission  of 
additional  material  by  the  hearing 
participants. 

After  the  close  of  the  hearing,  any 
participant  in  the  hearing  may  submit  a 
written  request  for  cross-examination. 
The  request  shall  be  received  by  EPA  no 
later  than  1  week  after  a  full  transcript 
of  the  hearing  becomes  available  (to 
determine  when  the  transcript  is 
available,  interested  persons  may 
contact  the  Environmental  Assistance  " 
Division  (see  FOR  FURTHER 
INFORMATION  CONTACT  above)].  See 
40  CFR  750.8  for  a  description  of  the 
information  that  shall  be  included  in 
such  a  request. 

Interested  persons  may  file  reply 
comments.  Reply  comments  shall  be 
received  no  later  than  2  weeks  after  the 
close  of  all  informal  hearings,  including 
any  hearing  to  allow  cross-examination. 
Reply  comments  shall  be  restricted  to 
comments  on:  (1)  other  comments;  (2) 
material  in  the  hearing  record;  and  (3) 
material  which  was  not  and  could  not 
reasonably  have  been  available  to  the 
conmienting  party  a  sufficient  time 
before  main  comments  were  due  on 
April  6. 1995.  (40  CFR  750.4(a)  and  (b)). 
Extensions  of  time  for  filing  reply 
comments  may  be  granted  pursuant  to 
40  CFR  750.4(c).  Reply  comments  and  a 
transcript  of  the  hearing  vdll  be  placed 
in  the  Nonconfidential  Information 
Center  as  part  of  the  rulemaking  record 
for  the  proposed  rule  (docket  number 
OPPTS-660019B).  A  hill  Hst  of  these 
materials  is  available  for  inspection  and 
copying  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  B607, 
Northeast  Mall,  401  M  St.,  SW., 
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Washington,  DC,  from  12  noon  to  4  p.m. 
However,  any  information  claimed  as 
Confidential  Business  Information  (CBI) 
that  is  part  of  the  record  for  this 
rulemaking  is  not  available  for  public 
review.  A  public  version  of  the  record, 
from  which  information  claimed  as  CBI 
has  been  excluded,  is  available  for 
inspection.  The  address  for  the  TSCA 
Docket  Receipts  appears  under  the 
"ADDRESSES"  section  of  this  notice. 

List  of  Subiects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and 
Recordkeeping  requirements. 

Dated:  March  2. 1995. 

Joseph  S.  Caira, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

|FR  Doc.  95-5986  Filed  3-9-95;  8:45  am] 

WLUNO  CODE  «5flO-«0-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7128] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 


DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these, 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Connecticut 


City/town/county 


East  Lyme  (Town) 
New  London 
County. 


Source  of  fkxxjing 


Latimer  Brook 


Location 


Approximately   0.3  mile  downstream  of 
Rock  Fill  Dam. 

Approximately    1,100   feet   upstream   of 
Chapman  Drive. 


«Depth  In  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 


None 


Modified 


•79 


•98 
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State 


City/town/county 


Source  of  flooding 


Location 


#Deptti  In  feet  above 

ground.  "Elevation  In  feet 

(NGVD) 


Existing 


Maps  available  for  inspection  at  the  Office  of  Zoning  Enforcement,  Town  Hall,  108  Pennsylvania  Avenue.  Niantic,  Connecticut. 
Send  comments  to  Mr.  David  L.  Cini,  First  Selectman,  Town  of  East  Lyme,  P.O.  Box  519.  Niantic.  Connecticut  06357. 


Modified 


Connecticut 


Montville  (Town) 
New  London 
County. 


Latimer  Brook  

Approximately  280  feet  downstream  of 
Silver  Falls  Road. 

None 

•99 

Trading  Cove  Brook 

Approximately  380  feet  upstream  of 
Beckwith  Road. 

Approximately  300  feet  upstream  of  con- 
fluence of  Ford  Brook  and  Great  Plain 
Brook. 

None 
•29 

•150 
•30 

Approximately  300  feet  upstream  of  \he 
confluence  of  Goldmine  Brook. 

•70 

•71 

Maps  available  for  inspection  at  the  Office  of  Planning  and  Zoning,  310  Norwich-New  London  Turnpike,  Uncasville,  ConnectcuL 
Send  comments  to  The  Honorable  Wayne  Scott.  310  Nonwich-New  London  Turnpike.  Uncasville,  Connecticut  06382. 


Kentucky 


Pinevllle  (City)  Bell 
County. 


Cumtierland  River 


•1018 


At  downstream  corporate  limits  approxi- 
mately 0.52  miles  downstream  of  Ten- 
nessee Avenue. 

At  corporate  limits  approximately  530  feet 
upstream  of  Route  1 1 9. 

At  its  confluence  with  Cumtjerland  River  . 

At  its  upstream  corporate  limit,  approxi- 
mately 0.48  mile  upstream  of  its  con- 
fluence with  Cumtjerland  River. 
Maps  available  for  inspection  at  the  City  Hall,  Corner  of  Walnut  and  Virginia.  Pinevllle,  Kentucky. 
Send  comments  to  The  Honorable  Robert  L.  Madon.  Mayor  of  the  City  of  Pinevllle.  Bell  County,  P.O.  Box  688,  Pinevllle.  Kentucky  40977 


Straight  Creek 


•1025 

•1021 
•1021 


•1019 


•1027 

•1022 
•1022 


Maine 


Madison  (Town) 
Somerset  County. 


Kennebec  River 


Jones  Brook 


Cold  Brook 


Hayden  Brook 


Unnamed  Brook 


At  downstream  corporate  limits 


At  approximately  500  feet  upstream  of 

upstream  corporate  limits. 

At  confluence  with  Kennetjec  River 

At  approximately  0.66  mile  downstream 

of  Jones  Street. 
At  approximately  1.800  feet  downstream 

of  Snowmobile  txidge. 
At   approximately   30   feet   upstream  of 

Snowmobile  bridge. 
Approximately  50  feet  upstream  of  the 

confluence  with  Wesserunsett  (Hayden) 

Lake. 
At  approximately   60   feet  upstream   of 

U.S.  Route  201. 
At  approximately  0.3  mile  downstream  of 

U.S.  Route  201. 
At  approximately  0.24  mile  upstream  of 

U.S.  Route  201. 


•184 

•272 

•231 
•275 

None 

None 

•337 


None 
None 
None 


•193 

•275 

•234 
•276 

•205 

•206 

•338 

•357 
•267 
•319 


Maps  available  for  inspection  at  26  Weston  Avenue,  Madison,  Maine. 

Send  comments  to  Mr.  Richard  Michaud,  Manager  of  the  Town  of  Madison.  Somerset  County.  P.O.  Box  190.  Madison,  Maine  04950. 


Michigan 


Midland  (City)  Bay 
and  Midland 
Counties. 


Chippewa  River 


Inman  Drain 


Sturgeon  Creek 


TIttabawassee  River 


At  corporate  limits  (approximately  2.58 
miles  upstream  of  the  confluence  with 
Tittat)awassee  River). 

Approximately  1  mile  upstream  of  cor- 
porate limits  (approximately  3.53  miles 
upstream  of  the  confluence  with 
Tittatjawassee  River). 

At  Dublin  Road 

Approximately  1,375  feet  upstream  of 
Dublin  Road. 

Approximately  0.4  mile  upstream  of 
Cemetary  Entrance  Road. 

Approximately  0.5  mile  upstream  of 
Cemetary  Entrance  Road. 

East  of  Miller  Road  

At  Dublin  Road  to  approximately  1.2 
miles  upstream  of  Dublin  Road. 


None 
None 


None 
None 

None 

None 

None 
None 


•617 
•617 


•616 
•617 

•616 

•616 

•612 
•617 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Midland  City  Planning  Departnnent.  City  Hall,  333  West  Ellsworth,  Midland.  Michigan. 
Send  comments  to  Mr.  Karl  Tomion,  Midland  City  Manager.  333  West  Ellsworth,  Midland.  Michigan  48640. 


Michigan 


Montrose  (Town- 
ship) Genesee 
County. 


Armstrong  Creek 


At  Frances  Road 

Flint  River Approximately  3.1  miles  upstream  of  Wil 

lard  Road. 
Approximately  3.0  miles  upstream  of  the  None 

confluence  of  Armstrong  Creek. 

Maps  available  for  inspection  at  the  Office  of  the  Township  of  Montrose.  139  South  Saginaw  Street,  Montrose,  Michigan. 
Send  comments  to  Mr.  Mark  Walker,  Township  of  Montrose  Supervisor,  139  South  Saginaw  Street.  Montrose.  Michigan  48457. 


At  confluence  with  Flint  River 


None 


•679 
None 


•626 


•683 
•619 

•637 


New  Jersey 


Delran  (Township) 
Burlington  Coun- 
ty- 


Swedes  Run 


Approximately    0.82    mile    uptream    of 
Broad  Street. 


•11 


•12 


Approximately    850    feet    upstream    of  31  ^34 

BridgetxDro  Road. 
Maps  available  for  inspection  at  the  Township  Clerk  Offrce.  1050  Chester  Avenue.  Delran.  New  Jersey. 
Send  comments  to  The  Honorable  Thomas  A.  DiLauro.  Mayor  of  the  Township  of  Delran,  1050  Chester  Avenue,  Delran.  New  Jersey  08075. 


K1a\u  YnrV 

Schroon  (Town) 
Essex  County. 

inspection  at  the  Tow 
Mr.  John  J.  Kelly,  Su 

Schroon  Lake 

Paradox    CreekEntire    shoreline    within 

community. 
Entire  shoreline  within  community  

None 

None 
None 
None 
None 
None 

York  12870. 

•812 

•824 

^hrnnn  Rivpr 

At  confluence  with  Schroon  Lake  

•812 

At  the  upstream  skje  of  U.S.  Route  9  

At  confluence  with  Schroon  River  

•833 
•823 

Maps  available  for 
Send  comments  tc 

n  Hall,  South  Street,  Schroon 
pervisor  of  the  Town  of  Schro 

At  downstream  side  of  Fraternaland  Road 
Lake,  New  York, 
on.  Town  Hall,  P.O.  Box  578.  Schroon,  New 

•846 

New  York    

Wilmington  (Town) 
Essex  County. 

West  Branch  Ausable 
River. 

Approximately  270  feet  downstream  of 

downstream  corporate  limit. 
At  State  Route  86  (upstream  crossing)  .... 

None 
None 

•805 

•1075 

Maps  availat)le  for  inspection  at  the  Community  Center,  SpringfiekJ  Road.  Wilmington.  New  York. 

Send  comments  to  The  Honorable  Tom  Sibalski,  Town  of  Wilmington  Supervisor,  P.O.  Box  180.  Community  Center,  SpringfiekJ  Road.  Wil- 
mington, New  York  12997.  ^_^^ 


North  Carolina 


McDowell  County 
Unincorporated 
Areas. 


Catawfcia  River 


Approximately    2.6    miles    upstream    of 
State  Route  1273. 

Mill  Creek Approximately    1 ,350   feet   upstream   of 

Norfolk  Southern  Railway. 
Approximately  0.4  mile  upstream  of  State 
Route  1401. 

Maps  available  for  inspection  at  the  McDowell  County  Administration  Building,  10  East  Court,  Marion.  North  Carolina. 
Send  comments  to  Mr.  Charles  Abemathy.  McDowell  County  Manager,  10  East  Court,  Marion,  North  Caroliina  28752. 


At  Yancey  Road 


•1210 

•1532 
•1454 
•1487 


•1202 

♦1525 
•1449 
•1483 


North  Carolina 


Old  Fort  (Town) 
McDowell  County. 


Cata^t^a  River 


Approximately  1,300  feet  downstream  of 
Catawt}a  Avenue. 

Mill  Creek At  the  confluence  with  the  Catawba  River  '1416 

At  the  State  Route  1119  *1459 

Maps  available  for  inspection  at  the  OW  Fort  City  Hall,  106  South  Catavi*a,  Old  Fort.  North  Carolina. 

Send  comments  to  The  Honorable  Wayne  Stafford.  Mayor  of  the  Town  of  Old  Fort,  P.O.  Box  908,  Old  Fort,  North  Carolina  28762. 


At  the  confluence  of  Curtis  Creek 


•1378 
•1421 


Pennsylvania 


Allenport  (Borough) 
Washington 
County. 


Monongahela  River 


Approximately  0.4  mile  downstream  of 
Tributary  1. 

Approximately  2.3  miles  upstream  of  con- 
fluence of  Hooders  Run  


•763 
•765 


•1375 

•1412 

•1409 
•1455 


•766 
•768 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  atwve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Borough  Building.  Main  Street.  Allenport,  Pennsylvania. 

Send  comments  to  The  Honorable  Dennis  Martinak,  Mayor  of  the  Borough  of  Allenport,  P.O.  Box  47,  Allenport,  Pennsylvania  15412. 


Pennsylvania 


Belle  Vemon  (Bor- 
ough) Fayette 
County. 


Monongahela  River 


•764 


•765 


Approximately  40  feet  upstream  of  bridge  '762 

(1-70)  (at  downstream  corporate  limit). 
Approximately    0.88    mile    upstream    of  ^763 

bridge   (1-70)   (at  upstream  corporate 

limit)  

Maps  available  for  inspection  at  the  Borough  Hall,  61  Sampson  Street,  Belle  Vernon,  Pennsylvania. 

Send^wmments  to  The  Honorable  Frank  Ferreri.  Mayor  of  the  Borough  of  Belle  Vemon.  61  Sampson  Street.  Belle  Vemon,  Pennsylvania 


Pennsylvania 


Brownsville  (Bor- 
ough) Fayette 
Courity. 


Monongahela  River 


Approximately  0.38  mile  downstream  of 

U.S.  Route  40  bridge. 
Approximately   1.06   miles   upstream   of 

Bridge  Street  bridge  

Dunlap  Creek At  confluence  with  Monongahela  River  .... 

Approximately    0.85    mile    upstream    of 
Brownsville  Avenue  bridge. 
Maps  available  for  inspection  at  the  Borough  Hall,  2nd  and  High  Street.  Brownsville.  Pennsylvania. 
Send  comments  to  The  Honorable  Sam  Nicola,  Mayor  of  the  Borough  of  Brownsville,  2nd  and  High  Street,  Brownsville.  Pennsylvania. 


•771 
•772 


•771 
•771 


•774 
•775 


•775 
•775 


Pennsylvania 


15417. 


Brownsville  (Town- 
ship) Fayette 
County. 


Monongahela  River ... 


Approximately  1.500  feet  downstream  of 

Conrail  Bridge. 
Approximately  47  miles  upstream  of  Con- 
rail  Bridge  

Dunlap  Creek Approximately  750  feet  downstream  of 

Conrail  Bridge. 
Approximately  1,870  feet  downstream  of 
Conrail  Bridge. 

Redstone  Creek At    the    confluence    with    Monongahela 

River. 
Approximately    0.83    mile    upstream    of 
Conrail  Bridge. 
Maps  available  for  inspection  at  the  Tax  Collector's  Office.  Unk>n  Street,  Brownsville,  Pennsylvania. 
Send  comments  to  Mr.  Homer  Yeardie,  Chairman  of  the  Board  of  Supen/isors.  220  Lynn  Road,  Brownsville.  Pennsylvania  15417 


•770 
•771 


•771 


•772 


•770 


•770 


•774 
•774 


•775 
•775 
•774 
•774 


Pennsylvania 


Carroll  (Township) 
Washington 
County. 


Monongahela  River 


Pigeon  Creek 


Downstream  corporate  limits  

Approximately  525  feet  upstream  of  up- 
stream corporate  limits 

At  State  Route  481  

Approximately  0.9  mile  downstream  of 
State  Route  481 


•755 
•760 

•755 
•755 


Maps  available  for  inspection  at  the  Township  Hall.  130  Baird  Street,  Carroll,  Pennsylvania. 

Send  comments  to  Mr.  Lewis  Resovich,  Chairman  of  the  Township  of  Carroll  Board  of  Supervisors.  130  Baird  Street,  Monongahela 
syiv3ni3  1 5063.  ' 


•756 
•761 

•756 
•756 


Penn- 


Pennsylvania 


Centerville  (Bor- 
ough) Washing- 
ton County. 


Monongahela  River 


Approximately  1 .70  miles  downstream  of 
the  confluence  of  Two  Mile  Run. 

Approximately  1.57  miles  upstream  of 
Maxwell  Locks  and  Dam 


•772 
•778 


•775 
'781 


Maps  available  for  inspection  at  the  Borough  Building,  National  Pike  West.  Centerville,  Pennsylvania. 

Send  comments  to  The  Honorable  Iris  Holleran.  Mayor  of  the  Borough  of  Centerville,  176-D,  R.D.  One,  Fredericktown,  Pennsylvania  15333. 


Pennsylvania 


Dickinson  (Town- 
ship) Cumberland 
County. 


Yellow  Breeches  Creek 


Yellow  Breeches  Creek 
Northem  Split. 


Approximately  1,050  feet  downstream  of 

Burnthouse  Road  (T-474). 

At  upstream  corporate  limits 

At    confluence    with    Yellow    Breeches 

Creek. 

At    divergence    from    Yellow    Breeches 
Creek. 


None 
None 

None 

None 


•533 
•597 

•558 

•569 


UMI 


UMI 
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Maps  available  for  Inspection  at  the  Township  Building.  219  Mountain  View  Road.  Mount  Holly  Springs.  Pennsylvania. 
Send  comments  to  Ms.  Deborah  K.  Westbrook,  SecretaryH-reasurer  of  the  Township  of  Dickinson  Board  of  Supervisors.  219  Mountain  View 
Road.  Mount  Holly  Springs.  Pennsylvania  1706&-1503.  


Pennsylvania 


Eulalia  (Township) 
Potter  County. 


Allegheny  River Approximately  700  feet  downstream  of 

the  Township  of  Eulalia's  downstream 
corporate  limits. 
Approximately  0.4  mile  upstream  of  the 
Township   of   Eulalia's   upstream   cor- 
porate limits. 

Maps  available  for  Inspection  with  Ms.  June  Bunnell.  Township  Secretary.  RD  3.  Coudersport.  Pennsylvania. 
Send  comments  to  Mr.  James  Lane.  Chairman  of  the  Township  of  Eulalia,  RD  1.  Coudersport.  Pennsylvania  16915. 


None 


None 


•1579 


•1632 


Pennsylvania 


Fayette  City  (Bor- 
ough) Fayette 
Courity. 


Monongahela  River 


At  the  downstream  corporate  limits  (Ap- 
proximately 675  feet  downstream  of 
Downers  Run). 
At  the  upstream  corporate  limits  (Approxi- 
mately 1.050  feet  upstream  of  Lamb 

Lk*  Run)  

Maps  available  for  inspectkxi  at  the  Borough  Hall.  238  Main  Street,  Fayette  City.  Pennsylvania. 

Send  comrDents  to  The  honorable  Herbie  Vargo.  Mayor  of  the  Borough  of  Fayette  City.  238  Main  Street.  Fayette  City.  Pennsylvania  15438 


•764 
•764 


•766 
•767 


Pennsylvania 


Henderson  (Towrv 
ship)  Hutingdon 
County. 


Juniata  River 


Approximately    0.57    mile    upstream    of 

State  Route  829. 
At  upstream  corporate  limits 


•603 
•618 


•602 
•614 


Maps  available  for  inspection  at  the  Chairman  of  the  Board  of  Supervisors  Home.  R.D.  3,  Box  223,  Huntingdon,  Pennsylvania. 
Send  comments  to  Mr.  William  L.  Snyder,  Chairman  of  the  Board  of  Supen/isors  for  the  Township  of  Henderson.  Huntingdon  County.  R.D.  3, 
Box  223.  Huntingdon,  Pennsylvania  16652.  


Pennsylvania 


Newell  (Borough) 
Fayette  County. 


Monongahela  River 


At  downstream  corporate  limits 
At  upstream  corporate  limits 


•768 
•766 


•769 
•771 


Maps  available  for  Inspection  at  the  Newell  Borough  BuikJing,  Second  Street,  Fayette  City,  Pennsylvania. 

Send  comments  to  The  Honorable  Albert  Staley,  Mayor  of  the  Borough  of  Newell.  244-L.  R.D.  1.  Box  522.  Fayette  City.  Pennsylvania  15438. 


Pennsylvania 


North  Charleroi 
(Borough)  Wash- 
ington County. 


Monongahela  River 


Downstream    corporate    limits    (approxi- 
mately 1,000  feet  downstream  of  North 
Charleroi  brkjge). 
Upstream  corporate  limits  (approximately 
1,600    feet    upstream    of    Monessen 

North  Charleroi  bridge) 

Maps  available  for  Inspection  at  the  Borough  Secretary's  Offrce.  301  Isabelle  Avenue,  North  Charleroi,  Pennsylvania. 
Send  comments  to  The  Honorable  Henry  J.  MichaloskI,  Mayor  of  the  Borough  of  North  Charleroi,  452  Isabelle  Avenue.  North  Charleroi 
Pennsylvania  15022.  


•760 
•760 


•761 
•762 


Pennsylvania 


Rkies  Landing  (Bor- 
ough) Greene 
County. 


Monongahela  River 


Approximately   0.9   mile  downstream  of  ^781 

the  confluence  of  Pumpkin  Run  (At  the  ^783 

downstream  corporate  limits). 

Approximately  0.88  mile  upstream  of  the 
confluence  of  Pumpkin  Run  (At  the  up- 
stream corporate  limits) 

Maps  available  for  Inspection  at  the  Borough  Building,  100  Water  Street.  Rices  Landing,  Pennsylvania. 

Send  comments  to  Ms.  Linda  Smith,  Emergency  Coordinator  for  the  Borough  of  Rices  Landing,  137  Main  Street.  Rices  Landing.  Pennsylva 
nia  15357.  


•785 
•786 


Pennsylvania 


Monongahela  River 


Downstream  corporate  limits 
Upstream  corporate  limits 


•765 
•766 


768 
769 


Roscoe  (Borough) 
Washington 
County. 

Maps  available  for  Inspection  at  the  Borough  Secretary's  Office,  503  Undenwood  Street,  Roscoe,  Pennsylvania. 

Send  comments  to  The  Honorable  Harold  J.  Donaldson.  Mayor  of  the  Borough  of  Roscoe.  Washington  County.  P.O.  Box  83,  Roscoe,  Penn- 
sylvania 15477. 


Pennsylvania 


Speers  (Borough) 
Washington 
County. 


Monongahela  River 


Approximately  0.70  mile  downstream  of 

CONRAIL  bridge. 
Approximately    0.75    mile    upstream    of 

Interstate  70  


•762 
•763 


•764 
•765 
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Maps  available  for  inspection  at  the  Borough  Building,  300  Phillips  Street.  Speers  Pennsylvania 

Send  comments  to  The  Honorable  Joseph  Hurley.  Mayor  of  the  Borough  of  Speers,  330  Phillips' Street.  Speers,  Pennsylvania  15022. 


Pennsylvania 


Monongahela  River . 


Downstream  corporate  limits 
Upstream  corporate  limits 


•765 
•765 


Stockdale  (Bor- 
ough) Washing- 
ton County. 

Maps  available  for  inspection  at  the  Borough  Building.  438  Locust  Street,  Stockdale,  Pennsylvania. 

Send  comments  to  Th-.  Honorable  Gary  Pascoe.  Mayor  of  the  Borough  of  Stockdale,  438  Locust  Street.  Stockdale,  Pennsylvania  15483. 


•767 
•768 


Pennsylvania 


Union  (Township) 
Washington 
County 


Monongahela  River 


At  downstream  corporate  limits 


•751 


•752 


At  upstream  corporate  limits '753  •755 

Maps  available  for  inspection  at  the  Municipal  BuikJing.  Finleyville-Elrama  Road.  Union.  Pennsylvania. 

^l'^'""*"^  '°  ^''  ^"^  ^'  ^^^''  ^^^"^"  °'  ^^  Township  of  Union  Board  of  Supen/isors.  P.O.  Box  43.  Gastonville.  Pennsylvania 


Rhode  Island 


Warren  (Town) 
Bristol  County 


Palmer  River 


Approximately  400  feet  north  of  the  Inter-  '^2 

section  of  North  Main  Street  and  Cres- 
cent Street. 

At  the  confluence  with  Barrington  and  "18 

Warren  Rivers. 

Approximately   600   feet  west  from  the  '18 

intersection    of    Johnson    Street    and 
Westminster  Street. 

Approximately    1,000   feet   west   of   the  '19 

Intersection  of  Bndge  Street  with  CON- 
RAIL. 

Approximately  1,000  feet  north  from  the  '15 

intersection    of    Bardbury    Street    and 
Touisset  Point. 

Maps  available  for  inspection  at  the  Town  Hall.  514  Main  Street.  Wan-en,  Rhode  Island. 
Send  comments  to  Mr.  Walter  S.  Felag,  Presktent  of  the  Town  of  Warren  Council,  514  Main  Street.  Warren.  Rhode  Island  02885 


Warren  River 


Krckamuit  River 


Tennessee 


Lauderdale  County 
Unincorporated 
Areas 


Cane  Creek 


Approximately  105  feet  upstream  of  U.S. 

Route  51 . 
At  Illinois  Central  Gulf  Railroad 


•324 
•334 


Maps  available  for  inspection  at  the  Lauderdale  County  Executive's  Office,  County  Courthouse,  100  Court  Square.  Ripley,  Tennessee 
Send  comments  to  Mr.  Rozelle  Criner,  Lauderdale  County  Executive,  County  Courthouse.  100  Court  Square,  Ripley.  Tennessee  38063. 


West  Virginia 


Westover  (City) 
Monongalia 
County. 


Monongahela  River  Dents 
Run. 


Dents  Run 


At  confluence  of  Dents  Run '812 

Approximately  560  feet  upstream  of  U.S.  •SIS 

Route  19  (Westover  Bridge)  

At  confluence  with  Monongahela  River  ....  "812 

Approximately    0.71     mile    above    con-  '812 

fluence  with  Monongahela  River. 
Maps  available  for  inspection  at  the  City  Hall,  500  Dupont  Road,  Westover,  West  Virginia. 
Send  comments  to  The  Honorable  Sheila  Landis,  Mayor  of  the  City  of  Westover,  500  Dupont  Road,  Westover.  West  Virginia  26505 


Wisconsin 


Clintonville  (City) 
Waupaca  County. 


Honey  Creek Just  upstream  of  South  Main  Street None 

Just  downstream  of  West  1  St  Street  None 

Pigeon  River Approximately  50  feet  upstream  of  Klenp  ^795 

Road. 

Just  upstream  of  Hemlock  Street  '809 

Maps  available  for  Inspection  at  the  City  Hall,  50  Tenth  Street.  Clintonville,  Wisconsin. 

Send  comments  to  The  Honorable  Gib  Johnson,  Mayor  of  the  City  of  Clintonville.  50  Tenth  Street,  Clintonville,  Wisconsin  54929. 


Entire  shoreline  within  '.he  community 


Wisconsin Ephraim  (Village)        Lake  Michigan  (Green 

Door  County.  Bay). 

Maps  available  for  Inspection  at  the  Village  of  Ephraim  Administration  Office,  10005  Norway  Road,  Ephraim,  Wisconsin. 
Send  comments  to  Ms.  Diane  Kirkland.  Village  of  Ephraim  Zoning  Administrator,  Box  138,  Ephraim,  Wisconsin  5421 1. 


None 


Wisconsin 


Platteville  (City) 
Grant  County. 


Roundtree  Branch 


Approximately    0.12    miles    downstream 

Southwest  Road  bndge. 
Approximately  0.23  miles  upstream  500 

Line  Railroad  bridge. 


None 
None 


•10 

•14 
•14 

•18 

•18 


•323 
•335 


•813 
•814 

•813 
•813 


•812 
•820 
•794 

•808 


•585 


•852 
•931 
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iwlaps  available  for  inspection  at  the  Department  of  Community  Planning  and  Development,  75  North  Bonson  Street,  Platteville.  Wisconsin. 
Send  comments  to  Ms.  Rosemarie  E.  Kulow,  Platteville  City  Manager.  75  North  Bonson  Street.  P.O.  Box  780,  Platteville,  Wisconsin  53818- 
0780. 


Wisconsin 


Verona  (City)  Dane 
County. 


Approximately  1,300  feet  downstream  of  *937 

Bruce  Street. 

Approximately  740  feet  upstream  of  the  *950 

upstream  corporate  limits. 

Approximately  1.200  feet  downstream  of 
the  Chicago  and  Northwestern  Railroad. 

Approximately  1 ,200  feet  upstream  of  Ed- 
ward Street. 

Maps  available  for  inspection  at  the  Building  Inspection  Departnwnt.  116  Paoli  Street,  Verona,  Wisconsin. 
Send  comments  to  The  Honorable  Arthur  Cresson.  Mayor  of  the  City  of  Verona.  P.O.  Box  930188.  Verona,  Wisconsin  53593-0188. 


Badger  Mill  Creek 


Dry  Tributary  to  Badger 
Mill  Creek. 


None 


None 


•939 
•951 
•938 
•973 


Wisconsin 


Watertown  (City) 
Dodge  and  Jef- 
ferson Counties. 


Rock  River 


of 


At  downstream  corporate  limits  

Approximately    0.9    mile    upstream 

Oconomowoc  Avenue  

At  Spaulding  Street 

At  upstream  corporate  limits 

Maps  available  for  inspection  at  the  Engineering  Department,  106  Jones  Street.  Watertown,  Wisconsin. 

Send  comments  to  The  Honorable  Frederick  Smith,  Mayor  of  the  City  of  Watertown,  106  Jones  Street,  Watertown,  Wisconsin  53094. 


Silver  Creek 


•793 
None 


•812 
None 


•792 
•826 

•813 
•824 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  1. 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(FR  Doc.  95-5974  Filed  3-9-95;  8:45  am] 

BILUNG  CO0€  6718-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[ET  Docket  No.  94-32;  FCC  No.  95-47] 

Allocation  of  Spectrum  Below  5  GHz 
Transferred  From  Federal  Government 
Use 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Second  Notice  of 
Proposed  Rule  Making,  proposes  rules 
to  govern  assignment  and  use  of  the  50 
megahertz  of  spectrum  transferred  from 
Federal  Government  use  to  private  use 
and  allocated  in  the  companion  First 
Report  and  Order,  published  elsewhere 
in  this  issue.  This  action  is  necessary  to 
comply  with  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Reconciliation  Act),  that  require  the 
Commission  to  allocate,  and  propose 
regulations  to  assign,  this  spectnmi 
within  18  months  of  adoption  of  the 
Reconciliation  Act.  Our  goal  in  taking 
this  action  is  to  provide  for  use  of 
spectrum  transferred  from  Federal 


Government  to  private  sector  use  in  a 
way  that  will  benefit  the  public  by 
providing  for  the  introduction  of  new 
services  and  devices  and  enhance 
existing  services  and  devices. 
DATES:  Comments  must  be  filed  on  or 
before  March  20,  1995.  and  reply 
comments  must  be  filed  on  or  before 
April  4, 1995. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St..  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rackley,  Wireless 
Telecommunication  Bureau,  (202)  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Notice  of  Proposed  Rule  Making,  ET 
Docket  No.  94-32.  FCC  No.  95^7. 
adopted  February  7,  1995.  and  released 
February  17, 1995  (Notice).  The  full  text 
of  this  Notice  is  available  for  inspection 
during  normal  business  hours  in  the 
Records  Room  of  the  Federal 
Communications  Commission,  Room 
239. 1919  M  St..  NW.,  Washington,  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  2100  M  St.,  NW.,  Suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Second  Notice  of  Proposed 
Rule  Making 

1.  By  this  action,  the  Commission 
proposes  rules  governing  the  use  of  50 
megahertz  of  spectrum,  at  2390-2400 
MHz,  2402-2417  MHz,  and  4660-4685 


MHz.  that  has  been  transferred  from 
Federal  Government  to  private  sector 
use.  In  the  First  Report  and  Order,  the 
Commission  allocated  the  2390-2400 
MHz  band  for  use  by  unlicensed 
Personal  Communications  Services 
(PCS)  devices,  provided  for  continued 
use  of  the  2402-2417  MHz  band  by 
devices  operating  in  accordance  with 
Part  15  of  the  Commission's  Rules 
allocated  both  of  these  bands  for  use  by 
the  Amateur  service  on  a  primary  basis, 
and  allocated  the  4660-4685  MHz  band 
for  use  by  Fixed  and  Mobile  services. 

2390-2400  MHz 

2.  Because  the  Commission  already 
has  rules  in  place  governing  unlicensed 
PCS.  the  Notice  does  not  seek  additional 
comment  on  services  rules.  The  Notice, 
however,  seeks  comment  on  whether 
some  allowance  should  be  made  to 
accommodate  operations  that  combine 
use  of  the  2390-2400  MHz  with  the 
adjacent  2400-2483.5  MHz  band  for  use 
as  a  single,  large  Part  15  band.  The 
Notice  proposes  to  specifically  prohibit 
aeronautical  use  of  unlicensed  PCS 
devices  operating  at  2390-2400  MHz  as 
requested  by  some  commenters,  but 
does  not  proposed  to  restrict  use  of 
unlicensed  PCS  devices  in  the  vicinity 
of  the  National  Astronomy  and 
Ionospheric  Center.  Finally,  the  Notice 
requests  comment  on  whether  it  is 
unnecessary  to  propose  any  formal 
standards  for  sharing  between 
unlicensed  PCS  and  Amateur  service, 
whether  there  is  a  need  to  restrict 
certain  uses  by  either  the  Amateur 


UMI 


service  or  unlicensed  PCS  devices  that 
might  be  particularly  disruptive,  or 
whether  the  Commission  should  seek  to 
implement  rules  for  coordination  of 
Amateur/PCS  use. 

2402-2417  MHz 

3.  Both  the  Amateur  service  and  Part 
15  devices  operating  at  2402-2417  MHz 
continue  to  be  governed  in  accordance 
with  current  applicable  technical  and 
operational  rules.  However,  the 
Commission  seeks  comment  on  whether 
any  changes  should  be  made  to  the 
Commission's  rules  to  facilitate  use  of 
this  band  by  the  Amateur  service  and 
Part  15  devices. 

4660-4685  MHz 

A.  Service  Rules 

4.  The  Notice  proposes  to  create  the 
General  Wireless  Communications 
Service  (GWCS),  a  new  service  for 
licensing  of  the  4660-4685  MHz  band, 
which  would  allow  a  licensee  to 
provide  any  Fixed  or  Mobile  service, 
consistent  with  the  allocation  of  this 
band  and  the  Commission's  proposed 
rules  described  below.  The  Notice  also 
seeks  comment  on  the  possibility  of 
better  accommodating  the  needs  of  users 
by  prescribing  rules  that  provide  for 
utilization  of  the  4660-^685  MHz 
frequency  band  only  by  specific 
services. 

B.  Use  of  Spectrum 

5.  The  Notice  tentatively  concludes 
that  the  principal  use  of  this  spectrum 
under  the  proposed  General  Wireless 
Communications  Service  will  involve  or 
is  reasonably  likely  to  involve  the 
receipt  by  the  licensee  of  compensation 
from  subscribers  in  return  for  enabling 
those  subscribers  to  receive  or  transmit 
communications  signals,  thus  enabling 
the  Commission  to  propose  competitive 
bidding  as  the  assignment  method  for 
this  spectrum.  To  help  the  Commission 
make  an  accurate  determination 
regarding  the  extent  to  which  this 
spectrum  will  be  used  for  subscriber- 
based  services,  the  Notice  requests  that 
commenters  describe  their  spectrum 
needs  and  provide  an  indication  of  the 
degree  of  competition  expected  within  a 
particular  geographic  service  area, 
because  the  likelihood  of  subscriber  use 
may  vary  among  geographic  areas. 

C.  Assignment  Methods 

6.  Sections  309(j)(l)  and  309(j)(2)  of 
the  Communications  Act  permit 
auctions  where  mutually  exclusive 
applications  for  initial  licenses  or 
construction  permits  are  accepted  for 
filing  by  the  Commission  and  where  the 
principal  use  of  the  spectrum  will 
involve  or  is  reasonably  likely  to 


involve  the  receipt  by  the  licensee  of 
compensation  from  subscribers  in  return 
for  enabling  those  subscribers  to  receive 
or  transmit  communications  signals.  As 
described  in  the  preceding  section,  the 
Commission  believes  that  the  principal 
use  of  this  spectrum  will  meet  these 
requirements.  In  order  to  comply  with 
Section  309(j)(2)(b)  of  the 
Communications  Act,  the  Notice  also 
tentatively  concludes  that  the  use  of 
competitive  bidding  to  assign  licenses 
in  the  4660-4685  MHz  band  bill 
promote  the  objectives  described  in 
Sections  1  and  309(j)(3)  of  the 
Communications  Act.  Thus,  the 
Commission  tentatively  concludes  that 
competitive  bidding  should  be  used  to 
award  licenses  in  the  4660-4685  MHz 
band  in  the  new  General  Wireless 
Communications  Service  if  mutually 
exclusive  applications  are  filed. 

7.  Although  the  Notice  proposes  the 
use  of  a  system  of  competitive  bidding 
to  assign  licenses  for  the  General 
Wireless  Communications  Service  in  the 
4660-4685  MHz  band,  the  Commission 
also  seeks  comment  regarding  whether 
the  Commission  should  utilize  a 
different  assignment  method. 

8.  One  important  aspect  of  any 
assignment  method  is  determining 
whether  applications  are  mutually 
exclusive.  The  Notice  proposes  to  use  a 
30-day  filing  window  or  other 
application  cut-off  method  to  allow  for 
competing  initial  applications.  The 
Notice  seeks  comment  on  this  proposal, 
particularly  whether  some  other  type  of 
filing  group  would  be  more  appropriate 
for  determining  whether  initial 
applications  are  mutually  exclusive. 

D.  Channelization;  Aggregation 

9.  The  Notice  proposes  that  the  4660- 
4685  MHz  band  be  licensed  in  five 
blocks,  each  of  which  would  be  5 
megahertz  wide.  Based  on  available 
information  about  the  likely  services  to 
be  provided  in  this  band,  the 
Commission  tentatively  concludes  that 
no  licensee  would  need  more  than  15 
megahertz  in  a  single  market  area. 
Therefore,  the  Notice  proposes  to  limit 

a  single  entity  from  obtaining  more  than 
three  of  these  blocks  in  a  single 
geographic  licensing  area.  The 
Commission  also  proposes  that, 
regardless  of  the  specific  service  to  be 
provided,  this  spectrum  will  not  count 
against  the  45  MHz  spectrum  cap  that 
applies  to  certain  commercial  mobile 
radio  service  (CMRS)  licensees. 

E.  License  Area 

10.  The  Notice  proposes  that  all 
licenses  issued  in  the  GWCS  be  based 
on  Major  Trading  Areas  (MTA).  The 
Commission  does  not  propose  to  restrict 


the  number  of  MTAs  in  which  a  party 
may  obtain  a  license.  Because  an  MTA 
may  be  too  large  for  some  licensees,  the 
Notice  proposes  to  permit  licensees  to 
lease  the  rights  to  operate  a  general 
wireless  communication  system  within 
portions  of  their  authorized  geographic 
service  area  or  transfer  a  portion  of  their 
license  to  geographically  partition  their 
service  area,  allowing  another  party  to 
be  licensed  in  the  partitioned  area. 

11.  If  the  Commission  determines  that 
a  mix  of  subscriber,  non-subscriber,  and 
private-based  services  is  likely  in  the 
4660-4685  MHz  band,  the  Commission 
may  issue  licenses  based  on  different 
geographic  regions  for  different  portions 
of  the  bands  or  for  different  areas  of  the 
Nation.  Commenters  that  seek  spectrum 
for  non-subscriber  based  services  should 
address  the  issue  of  whether  the 
Commission  should  allow  licensees  to 
sell  or  lease  their  excess  capacity  and 
specify  under  what  circumstances  such 
transfer  or  lease  would  be  allowed. 

F.  Eligibility 

12.  If  the  Commission  determines  that 
it  is  reasonably  likely  that  the  services 
to  be  provided  will  be  commercial 
services,  the  Notice  proposes  no 
restrictions  on  eligibility  to  apply  for 
licenses  in  this  band  other  than  those 
foreign  owTiership  restrictions  that 
apply  to  CMRS  and  common  carrier 
fixed  system  licensees,  and  the 
restriction  on  foreign  governments  or 
their  representatives  related  to  the 
holding  of  private  service  licenses. 

G.  Competitive  Bidding  Issues 

13.  The  Notice  proposed  that,  to  the 
extent  that  the  Commission  determines 
that  it  is  reasonably  likely  that  some  or 
all  of  the  4660-4685  MHz  band  will  be 
used  for  services  that  meet  the  criteria 
for  issuing  licenses  pursuant  to 
auctions,  the  Commission  will  use 
auctions  to  issue  licenses.  The 
Commission  believes  that  simultaneous 
multiple  round  bidding  should  be  the 
preferred  method  for  licensing  of  the 
proposed  5  MHz-wide  MTA  spectrum 
blocks.  The  Notice  tentatively  concludes 
that  simultaneous  multiple  round 
bidding  is  most  likely  to  award  MTA 
licenses  to  bidders  who  value  them  the 
most  highly  and  who  are  most  likely  to 
deploy  new  technologies  and  services 
rapidly.  The  Notice  asks  commenters  to 
address  this  tentative  conclusion  and 
whether  any  other  competitive  bidding 
designs  might  be  more  appropriate  for 
the  licensing  of  this  spectrum. 

14.  In  addition,  the  Notice  also  seeks 
comments  on  which  blocks  should  be 
auctioned  together,  the  intervals 
between  rounds  in  each  auction,  and  the 
sequencing  of  each  auction.  The 
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Commission's  tentative  view  is  that  all 
255  licenses  (51  MTA  licenses  on  each 
of  5  spectrum  blocks)  should  be 
auctioned  simultaneously  because  of  the 
relatively  high  value  and  significant 
interdependence  of  the  licenses. 

15.  Tne  Commission  also  seeks 
comment  on  bidding  procedures  to  be 
used  in  the  4660-4685  MHz  auctions, 
including  bid  increments,  duration  of 
bidding  rounds,  stopping  rules,  and 
activity  rules.  The  Notice  generally 
proposes  to  follow  the  procedural, 
payment,  and  penalty  rules  established 
in  Subpart  Q  of  Part  I  of  the 
Commission's  Rules,  but  seeks  comment 
on  whether  any  service-specific 
modifications  of  these  rules  are  needed 
based  on  the  particular  characteristics  of 
the  4660-4685  MHz  band  licenses. 

16.  In  keeping  with  the  general 
parameters  set  forth  in  the  Competitive 
Bidding  docket.  PP  Docket  No.  93-253. 
the  Notice  proposes  specific  measures 
and  eligibility  criteria  for  small 
businesses,  rural  telephone  companies, 
and  minority-  and  women-owned 
businesses  (collectively,  "designated 
entities")  in  the  4660-4685  MHz  band 
designed  to  ensure  that  such  entities  are 
given  the  opportunity  to  participate 
both  in  the  competitive  bidding  process 
and  in  the  provision  of  service  in  the 
4660-^685  MHz  band. 

H.  Technical  Rules 

17.  The  fact  that  the  Commission  is 
proposing  a  new  radio  service  for  this 
band  that  can  be  used  to  provide  any 
mobile  or  fixed  communications 
service,  regardless  of  whether  that 
service  is  subscriber  based  or  not.  argues 
for  general  minimal  technical 
restrictions.  Specifically,  the  Notice 
proposes  to  limit  the  field  strength  at 
licensees'  service  area  boundaries  to  55 
dBu  unless  licensees  operating  in 
adjacent  areas  agree  to  higher  field 
strengths  along  their  mutual  border.  The 
Notice  does  not  propose  to  establish 
adjacent-channel  interference  limits  at 
the  frequency  boundaries  between 
licensees  in  this  band,  but  the 
Conmiission  would  encourage  licensees 
to  resolve  adjacent  channel  interference 
problems.  The  Commission,  however, 
proposes  to  require  licensees  to 
attenuate  the  power  below  the 
transmitter  power  (P)  by  at  least  43  plus 
lOlogio(P)  or  80  decibels,  whichever  is 
less,  for  any  emission  at  the  edges  of  the 
4660-4685  MHz  band.  The  Notice  also 
requests  comment  on  whether  a 
maximum  transmitter  power  or 
maximum  effective  radiated  power  is 
necessary  or  whether  licensees  should 
be  permitted  to  use  any  power  that  they 
believe  is  appropriate,  provided  that 
they  do  not  exceed  the  maximum 


permissible  field  strength  at  the  border 
of  their  licensed  area.  Commenters 
should  also  specifically  address  the 
need  for  out  of  band  emission  at  the 
edges  of  the  entire  4660-4685  MHz. 

/.  License  Term 

18.  For  services  in  the  4660-4685 
MHz  band,  the  Notice  proposes  to 
establish  a  term  of  10  years  for  licenses 
in  this  band,  with  a  renewal  expectancy 
based  on  that  of  PCS  and  cellular 
telephone  licensees.  The  Commission 
notes,  however,  the  commenters  have 
proposed  using  this  band  for  auxiliary 
broadcast  service  and  the  statute 
requires  that  the  term  of  any  license  for 
the  operation  of  any  auxiliary  broadcast 
station  or  equipment  must  be 
concurrent  with  the  term  of  the  license 
for  such  primary  television  station. 
Therefore,  commenters  should  address 
whether  the  Commission  should  allow 
differing  license  terms  in  this  band. 

/.  Construction  Requirements 

19.  The  Notice  proposes  to  require 
build-out  rules  modeled  on  those 
adopted  for  broadband  PCS. 
Specifically,  the  Commission  proposes 
that  within  five  years,  licensees  in  this 
band  offer  service  to  one-third  of  the 
population  in  the  area  in  which  they  are 
licensed.  Further,  licensee  would  have 
to  serve  two-thirds  of  the  population  in 
the  area  in  which  they  are  licensed 
within  ten  years  of  being  licensed. 
Failure  by  any  licensee  to  meet  these 
construction  requirements  will  result  in 
forfeiture  of  the  license  and  the  Hcensee 
will  be  ineligible  to  regain  it. 

K.  Regulatory  Status 

20.  The  Communications  Act  and 
Commission  regulation  often  apply 
differing  requirements  based  on  the  type 
of  service  and  the  regulatory  status  of 
licensees.  In  addition  recent  changes  to 
the  Communications  Act  have  created 
different  standards  for  Fixed  and  Mobile 
services  for  determining  the  regulatory 
status  of  a  licensee. 

21.  The  Commission  has  decided  to 
propose  a  new  GWCS  for  the  4660-4685 
band  that  would  allow  licensees  to 
provide  a  variety  or  combination  of 
Fixed  and  Mobile  services.  Under  this 
service,  both  Fixed  and  Mobile 
applications  would  be  permhted  and  an 
individual  licensee  could  provide  a 
number  of  Fixed  and  Mobile  services. 
The  commission  notes  that,  under  the 
proposed  approach,  it  may  be  difficult 
to  determine  tfie  regulatory  status  of 
each  licensee.  The  Notice  proposes  to 
rely  on  applicants  to  specifically 
identify  the  type  of  service  or  services 
they  intend  to  provide,  and  that  they 
include  sufficient  detail  to  enable  the 


Commission  to  determine  if  the  service 
will  be  Fixed  or  Mobile,  and  whether  it 
will  be  offered  as  a  commercial  mobile 
radio  service,  a  private  mobile  radio 
service,  a  common  carrier  Fixed  service, 
or  a  private  Fixed  service.  The  Notice 
requests  comment  on  the  most  efficient 
manner  in  which  to  administer  the 
requirements  of  the  Communications 
Act  and  the  Commission's  rules,  and 
grant  licensees  as  much  operational 
flexibility  as  possible. 

22.  The  Notice  requests  comment  on 
whether  the  Commission  should 
develop  a  new  application  long  form  for 
this  GWCS  or  require  an  applicant  to  be 
responsible  for  filing  the  appropriate 
license  application  based  upon  the 
nature  of  the  service  designated  by  the 
applicant.  Based  on  the  showing  made 
in  the  application  form  and  actual 
service  provided,  the  licensee  would  be 
subject  to  those  rules  and  statutory 
requirements  that  apply  to  such  service. 

L.  Licensing  Issues 

23.  The  Notice  requests  comment  on 
whether  the  Commission  is  required  or 
should  find  it  is  in  the  public  interest 
to  adopt  additional  licensing  rules  in 
order  to  comply  with  the  statutory 
requirement  that  the  Commission  adopt 
assignment  rules  before  August  10, 
1995.  For  example,  because  some 
licensees  may  provide  common  carrier 
service,  the  Notice  seeks  comment  on 
whether  the  Commission  should  adopt 
public  notice  and  petition  to  deny 
procedures  for  some  or  all  applicants  in 
the  4660-4685  MHz  band.  The  Notice 
requests  comment  on  whether  any 
existing  application  or  regulatory  fees 
would  apply  if  the  Commission 
develops  a  new  service.  In  addition,  the 
Notice  requests  comment  on  specific 
rules  the  Commission  should  adopt  in 
order  to  implement  Section  310(d)  of 
the  Communications  Act  for  purposes  of 
licensing  services  in  the  4660-4685 
MHz  frequency 

Initial  Regulatory  Flexibility  Analysis 

1.  Reason  for  Action:  The  proposals 
for  technical  rules,  service  rules,  and 
licensing  mechanisms  proposed  in  the 
Notice  are  for  use  of  spectrum  that  has 
been  transferred  from  Federal 
Government  to  private  sector  use.  The 
Commission  adopted  allocations  for  this 
spectrum  on  February  7, 1995. 
Accordingly,  these  proposals  are 
necessary  to  provide  a  structure  for  non- 
Govemment  entities  to  use  the 
spectrum. 

2.  Objectives:  The  Commission  seeks 
to  provide  service  rules,  technical  rules, 
and  to  issue  licenses,  for  use  of  this 
spectrum  in  a  manner  that  provides  the 
greatest  potential  benefit  to  the  public 
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"  by  providing  for  the  introduction  of  new 
services  and  the  enhancement  of 
existing  services.  These  new  and 
enhanced  services  will  create  new  jobs, 
foster  economic  growth,  and  improve 
access  to  communications  by  industry 
and  the  American  public. 

3.  Legal  Basis:  The  legal  basis  for 
these  rule  changes  is  found  in  Section 
4(i),  303(g),  303(r).  309(j),  322(a),  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  303(g). 
303(r).  309(i)  (332)(a).  and  403  and 
Section  115(a)  of  the  National 
Telecommunications  and  Information 

-Administration  Organization  Act.  47 
U.S.C.  925(a). 

4.  Reporting.  Recordkeeping,  and 
Other  Compliance  Requirements:  The 
proposals  under  consideration  in  this 
Notice  of  Proposed  Rulemaking  may 
impose  certain  reporting  and 
recordkeeping  requirements  on 
licensees  and  others  utilizing  this 
spectrum. 

5.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  these  Rules: 
None. 

6.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved: 
Many  small  entities  could  be  positively 
affected  by  this  proposal  because  the 
proposal  will  provide  for  the 
introduction  of  new,  competitive 
communications  and  will  foster  new 
technologies  resulting  in  new  jobs, 
economic  growth,  and  improved  access 
to  communications  by  industry, 
including  small  entities.  The  full  extent 
of  the  impact  on  small  entities  cannot  be 
predicted  until  various  issues  raised  in 
the  proceeding  have  been  resolved. 
After  evaluating  the  comments  filed  in 
response  to  the  Notice,  the  Commission 
will  examine  further  the  impact  of  all 
final  rules  in  this  proceeding  on  small 
entities  and  set  forth  its  findings  in  the 
final  Regulatory  Flexibility  Analysis. 

7.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives: 
This  Second  Notice  of  Proposed  Rule 
Making  solicits  comments  on  a  variety 
of  alternatives,  including  as  to  how  our 
licensing  mechanism,  service  rules,  and 
technical  rules  can  be  structured  to 
serve  a  variety  of  needs. 

8.  IRFA  Comments:  The  Commission 
requests  written  public  comment  on  the 
foregoing  Initial  Regulatory  Flexibility 
Analysis.  Comments  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
specified  in  the  summary  above. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AC22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Six-Month 
Extension  and  Reopening  of  Public 
Comment  Period  on  the  Proposed  Rule 
to  List  the  Barton  Springs  Salamander 
as  an  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  extension  and 

reopening  of  comment  period  on 

proposed  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
deadline  to  determine  whether  the 
Barton  Springs  salamander  (Eurycea 
sosorum)  is  an  endangered  species  is 
being  extended  for  up  to  6  months.  The 
comment  period  on  the  proposal  is 
reopened. 

DATES:  The  new  deadline  for  final  action 
on  the  proposed  listing  of  the  Barton 
Springs  salamander  as  an  endangered 
species  is  August  17,  1995.  The 
reopened  comment  period  closes  May 
17,1995. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Ser\'ice. 
Austin  Ecological  Services  Field  Office. 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Texas  State  Administrator,  U.S.  Fish 
and  Wildlife  Service,  Ecological 
Services,  10711  Burnet  Road,  Suite  200, 
Austin,  Texas  78758  (telephone  (512) 
490-0057,  fax  [512]  490-0974). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rule  to  list  the  Barton 
Springs  salamander  as  an  endangered 
species  was  published  on  February  17, 
1994  (59  FR  7968).  The  primary  threat 
to  this  species  is  contamination  of  the 
waters  that  supply  Barton  Springs  by 
potential  catastrophic  events  and 
chronic  degradation  resulting  from 


urban  activities.  Also  of  concern  are 
disturbances  to  the  salamander's  surface 
habitat  (the  waters  in  Barton  Springs, 
Eliza  Pool,  and  Sunken  Garden  Springs) 
and  reduced  groundwater  supplies 
resulting  from  increased  groundwater 
withdrawal. 

The  comment  period  on  the  proposed 
rule  originally  closed  April  18.  1994.  It 
was  reopened  May  26. 1994.  and  closed 
July  1,  1994.  During  the  comment 
periods  and  subsequent  to  the  close  of 
comment  on  this  proposal,  the  Service 
has  received  recommendations  and 
information  relevant  to  a  final  decision 
on  the  listing  of  the  salamander.  In 
order  to  adequately  incorporate  all 
available  pertinent  information  in  the 
deliberation  leading  to  a  decision  and  to 
ensure  an  opportunity  for  public 
comment  on  as  complete  an 
administrative  record  as  possible,  the 
deadline  for  final  action  on  this 
proposal  is  being  extended  and  the 
comment  period  reopened. 

The  Service  has  received  several 
comments  regarding  the  adequacy  of 
search  efforts  to  determine  if  the ' 
currently  known  distribution  is 
restricted  solely  to  the  Barton  Springs 
complex.  Comments  received  from 
scientific  experts  refer  to  extensive 
search  efforts  in  springs  throughout  a 
several-county  area.  However,  a  few 
caves  were  identified  that  may  support 
the  salamander,  but  that  had  not  been 
adequately  surveyed. 

On  September  19.  1994.  the  Barton 
Springs/Edwards  Aquifer  Conservation 
District  submitted  a  report  titled.  Barton 
Springs/Edwards  Aquifer  Hydrogeology 
and  Water  Quality,  to  the  Service.  The 
report  appears  to  contain  significant 
new  information  regarding  water  quality 
throughout  the  Barton  Springs/Edwards 
Aquifer  system.  Water  quality  data 
contained  in  this  report  may  provide 
important  information  on  the  effects  of 
existing  and  historical  land  use  on  water 
quality,  and  potential  threats  to  the 
Barton  Springs  salamander.  The  Service 
considers  it  important  that  this  report  be 
entered  into  the  record  and  made 
available  for  public  comment  before  a 
final  decision  is  made  on  the  listing. 

In  October  1994  the  Texas  Parks  and 
Wildlife  Department  appointed  an 
Aquatic  Biological  Advisory  Team 
specifically  to  consider  the  conservation 
and  research  needs  of  three  species  of 
Eurycea,  including  the  Barton  Springs 
salamander.  The  team  will  not  report  its 
findings  and  recommendations  for 
several  more  months;  the  Service 
believes  that  this  team's  results  should 
be  considered  in  reaching  a  final  listing 
decision. 

In  February  1995  the  Governor  of 
Texas  requested  that  the  Secretary  of  the 
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Interior  delay  final  decision  on  the 
proposal  for  6  months  to  provide  the 
State  an  opportunity  to  take 
conservation  measures  for  the 
salamander  that  would  make  federal 
listing  unnecessary.  The  Texas  Parks 
and  Wildlife  Department  (TPWD)  also 
supported  an  extension,  indicated  that 
all  reasonable  actions  in  support  of 
conserving  the  species  had  not  been 
exhausted,  and  expressed  reservations 
conceming'the  documentation  of  the 
range  of  the  species  and  threats  to  it. 
TPWD  also  expressed  interest  in  using 
the  extension  to  better  ascertain  the 
status  of  biological  issues  and  to  pursue 
State  and  local  conservation  options;  the 
Service  will  welcome  any  assistance  the 
State  of  Texas  might  provide  toward 
these  ends.  The  Act  pays  special 
deference  to  the  views  of  the  States  in 
the  listing  of  species,  requiring  that 
State  identification  of  a  species  as  in 
danger  of  extinction  be  considered  in 
listing  species  under  the  Act  (section 
4(b)(l)(B){ii)).  that  States  be  notified  of 
proposed  listings  (section  4(b)(5)(A)(ii)). 
and  that  States  be  provided  specific 
explanations  of  listing  decisions  that  are 
counter  to  State  recommendations 
(section  4(i)).  The  Service  intends  to 
further  consider  the  possible  relavance 
of  State  conservation  efforts  to  the  final 
listing  decision. 

The  Endangered  Species  Act  allows 
extension  of  the  normal  1-year  deadline 
for  taking  final  actions  on  a  proposal  to 
list  species  for  up  to  6  months  when 
there  is  a  "substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  available  data  relevant  to  the 
determination."  The  Service  believes 
that  the  several  unresolved  issues 
enumerated  above  are  directly  relevant 
to  the  sufficiency  and  accuracy  of  the 
available  data  upon  which  a  listing 
decision  may  be  made  and  consequently 
is  extending  the  deadline  for  a  decision. 
In  order  to  allow  full  public  comment 
on  these  issues  as  well  as  the  proposed 
listing  itself,  the  Service  is  reopening 
the  comment  period  until  May  17,  1995. 
Written  comments  should  be  submitted 
to  the  Service  office  in  the  Addresses 
section  above.  Comments  submitted 
during  previous  comment  periods  will 
be  considered  and  need  not  be 
resubmitted. 

Author 

The  primary  author  of  this  notice  is  Sam 
D.  Hamilton,  Texas  State  Administrator. 
10711  Burnet  Road.  Suite  301.  Austin,  Texas 
78758. 

Authority 

The  Authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531  et 
seq.). 


Dated:  March  6. 1995. 
(Notice:  Extension  of  comment  period  on 
proposal  to  list  Barton  Springs  salamander). 
Moliie  H.  Beattie. 
Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  95-5880  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  4310-5S-P 
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Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Revise 
Product  Recovery  Rate  for  Pollock 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  proposes  regulations  to 
revise  the  standard  product  recovery 
rate  for  pollock,  deep  skin  fillets,  and 
product  code  24.  The  proposed  revision 
is  necessary  to  respond  to  new 
information  on  the  current  recovery  rate 
achieved  by  the  groundfish  processing 
industry  for  this  product  type.  This 
action  is  intended  to  further  the 
objectives  of  the  fishery  management 
plans  (FMPs)  for  the  groundfish 
fisheries  off  Alaska. 
DATES:  Comments  must  be  received  at 
the  following  address  by  April  10.  1995. 
ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel.  Individual 
copies  of  the  environmental  assessment/ 
regulatory  impact  review  prepared  for 
rulemaking  establishing  standard 
product  recovery  rates  may  be  obtained 
from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Gulf  of 
Alaska  (GOA)  and  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  are  managed  by  NMFS  in 
accordance  with  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
FMP  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands.  The 


FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
are  implemented  by  regulations  that 
appear  at  50  CFR  parts  672,  675,  and 
676.  General  regulations  that  also 
govern  the  groundfish  fisheries  appear 
at  50  CFR  part  620. 

Regulations  at  §§672.20(j)  and 
675.20(k)  establish  standard  product 
types  and  standard  product  recovery 
rates  (PRR).  This  rule  proposes  to  revise 
the  pollock  deep  skin  fillet  PRR  from 
the  current  standard  of  0.13  to  0.16.  It 
is  based  on  results  of  49  recovery  tests 
conducted  by  NMFS-certified  observers 
during  the  1994  fishing  year. 

This  test  method  calculated  the  ratio 
of  the  product  weight  of  deep  skin  fillets 
to  the  round  weight  of  a  basket  sample 
of  pollock  that  had  been  weighed  before 
processing.  The  tests  used  an  aggregate 
of  315  metric  tons  (mt)  of  pollock  deep 
skin  fillets  produced  from  1,936  mt  of 
round-weight  pollock,  yielding  an 
average  recovery  rate  of  0.16,  with  a 
range  of  0.09  to  0.22.  On  average,  NMFS 
has  determined  that  a  recovery  rate  of 
0.13  is  inaccurate  and  that  a  recovery 
rate  of  0.16  best  represents  that  achieved 
by  the  industry.  The  proposed  revision 
is  within  the  scope  of  issues  addressed 
in  the  final  rulemaking  for  standard 
product  recovery  rates  set  forth  at 
§§672.20(j)  and  675.20(k)  as  published 
in  the  Federal  Register  (59  FR  50699. 
October  5, 1994). 

NMFS  uses  standard  PRRs  for  each 
groundfish  product  to  calculate  fee 
assessments  for  purposes  of  funding  the 
North  Pacific  Fisheries  Research  Plan 
(Research  Plan),  which  is  a  program 
designed  to  pay  for  certified  observers 
who  collect  information  used  for  fishery 
conservation  and  management 
purposes.  NMFS  uses  the  best  available 
information  for  specifying  standard 
PRRs  to  calculate  round  weight 
equivalents  for  purposes  of  determining 
exvessel  values  of  retained  groundfish 
to  assess  Research  Plan  fees. 

If  the  standard  PRR  of  0.13  were  to 
remain  unchanged,  the  impact  on  the 
Research  Plan  fee  assessment  program 
could  have  the  following  economic 
impacts.  In  1994,  23,302  mt  of  pollock 
deep  skin  fillets  were  produced  off 
Alaska.  The  round-weight  equivalents  of 
this  amount  are  179,246  mt  and  145,638 
mt,  using  a  PRR  of  0.13  and  0.16, 
respectively,  which  is  a  difference  of 
33,608  mt.  Under  the  Research  Plan, 
processors  must  pay  a  fee  in  an  amount 
not  to  exceed  2  percent  of  the  exvessel 
value  of  the  round-weight  equivalents  of 
retained  fish,  including  pollock,  as 
defined  in  the  final  rule  implementing 
the  Research  Plan  (59  FR  46126, 


September  6,  1994).  At  $0.08  pe;-  lb, 
33,608  mt  (74  million  lbs)  would  have 
a  calculated  exvessel  value  of  $5.9 
million.  Processors  would  be  charged 
unnecessarily  an  additional  fee 
assessment  of  $118,400  if  the  PRR  were 
to  remain  at  0.13  compared  to  0.16. 
Other  uses  by  NMFS  of  standard  PRRs 
are  summarized  in  final  rulemaking  (59 
FR  50699,  October  5,  1994). 

Based  on  the  above  reasons,  NMFS 
has  preliminarily  determined  that  a 
standard  PRR  of  0.16  best  represents  the 
average  recovery  rate  currently  achieved 
by  vessels  producing  pollock  deep  skin 
fillets.  NMFS  proposes  this  standard 
PRR  for  public  comment.  Should  a  final 
rule  be  promulgated  to  implement  this 
new  standard  PRR,  §§672.20(i)(3)  and 
675.20(j)(3)  also  would  be  revised  by 
changing  the  standard  PRR  for  pollock 
deep  skin  fillets  from  0.13  to  0.16  for 
purposes  of  calculating  retainable 
amounts  of  pollock  roe. 


Classification 

The  Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not  ' 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Parts  672  and 

675 

i. 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  6. 1995.         -_._ 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 


PART  672— GROUNDFISH  FISHERY  OF 
THE  GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §672.20,  paragraph  (i)(3)  table, 
entry  24  is  revised,  and  in  Table  1  to 
§672.20  Product  Codes  15  through  32 
are  amended  by  revising  the  entry  for 
pollock  to  read  as  follows: 

§672.20    Generallimitations. 

*         *        «         •         « 
(i)  .   .   . 

(3)   *   •   • 


Product  code 


Product  de- 
saiption 


Standard 

product 

recovery 

rate 


24  Deep  skin  fillets  0.16 


Table  1  to  §  672.20  (continued).-Target  Species  Categories,  Product  Codes  and  Descriptions  and  Stand- 
675  20m^^        °^^"^  "^"^^^  ''°"  Groundfish  Species  Referenced  in  50  CFR  672.20(a)(1)  and/or 


Product  Code 


FMP  species 


Spe- 
cies      Pec- 
code      toral 
girdle 


Heads    Cheeks    Chins     Belly 


Fil- 
lets: 
With 
skin 
and 
ribs 


Fil- 
lets: 
Skin 
on  no 
ribs 


Fil- 
lets: 
With 
ribs 

no 
skin 


Fillets: 
Skinless/ 
txjneless 


Fillets 
Deep 
skin 


Surimi      Mince       Meal 


'  Standard  pollock  surimi  rate  during  January  through  June. 
2  Standard  pollock  surimi  rate  during  July  through  September 


PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §675.20,  paragraph  (j)(3),  Table, 
entry  24  is  revised  to  read  as  follows: 

§675.20    Generallimitations. 

(j)  *  *  * 
(3)  *   *   * 


Product  code 


Product  de- 
scription 


Standard 

product 

recovery 

rate 


24 Deep  skin  fillets  0.16 


|FR  Doc.  95-5990  Filed  3-9-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  of 
proposed  rules  that  are  appticabie  to  the 
puWic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings.  delegations  of  authority,  filing  of 
petitiorw  and  applications  and  agency 
statements  of  organization  and  functions  are 
examptes  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-121-2] 

Availability  of  Determination  of 
Nonregulated  Status  for  Qenticaliy 
Engineered  Potato  Lines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


summary:  We  are  advising  the  public  of 
our  determination  that  certain  potato 
lines  genetically  engineered  for 
resistance  to  the  Colorado  potato  beetle 
by  the  Monsanto  Company  are  no  longer 
considered  regulated  articles  under  our 
regulations  governing  the  introduction 
of  certain  genetically  engineered 
organisms.  Our  determination  is  based 
on  our  evaluation  of  data  submitted  by 
the  Monsanto  Company  in  its  petition 
for  a  determination  of  nonregulated 
status,  an  analysis  of  other  scientific 
data,  and  our  review  of  comments 
received  from  the  public  in  response  to 
a  previous  notice  announcing  our 
receipt  of  the  Monsanto  Company 
petition.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  March  2. 1995. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Koehler.  Biotechnologist.  Animal 
and  Plant  Health  Inspection  Service, 
Biotechnology,  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permits.  4700  River  Road 
Unit  147,  Riverdale.  MD  28737-1228: 
(301)  734-7612.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301) 734-7812. 

SUPP1.EMEMTAKY  INFORMATION: 

Background 

On  September  14. 1994.  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  received  a  petition  from  the 
Monsanto  Company  (Monsanto)  of  St. 
Louis,  MO.  seeking  a  determination  that 
seven  Russet  Burbank  potato  lines 
designed  at  BT6.  BTlO.  BT12.  BT16. 
BT17,  BT18,  and  BT23,  that  have  been 
genetically  engineered  for  resistance  to 
the  Colorado  potato  (CPB)  (hereinafter 
CPB-resistant  potato  lines)  do  not 
present  a  plant  pest  risk  and,  therefore, 
are  not  regulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  December  2, 1994.  APHIS 
published  a  notice  in  the  Federal 
Register  (59  FR  61866-61867.  Docket      . 
No.  94-121-1)  announcing  receipt  of 
the  Monsanto  petition  and  announcing 
that  the  petition  was  available  for  public 
review.  The  notice  also  discussed  the 
role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Drug  Administration  in  regulating  the 
subject  potato  lines  and  food  products 
derived  from  them.  In  the  notice,  APHIS 
solict  "id  written  comments  from  the 
public  as  to  whether  the  subject  potato 
lines  posed  a  plant  pest  risk.  The 
comments  were  to  have  been  received 
by  APHIS  on  or  before  January  31, 1995. 

APHIS  received  a  total  of  61 
comments  on  the  Monsanto  petition. 
Comments  were  received  from  the 
following  categories  of  respondents, 
with  the  categories  containing  the  larger 
number  of  respondents  listed  first: 
potato  farmers;  universities;  registered 
dietitians;  regional  and  national  potato 
growers'  association,  councils,  and 
boards;  cooperative  extension  service 
offices;  State  departments  of  agriculture; 
high  school  educators;  individuals; 
potato  marketing  services;  a  potato 
research  company;  an  agricultural 
experiment  station;  the  department  of 
agriculture  of  a  foreign  government;  a 


food  company;  an  international 
technology  transfer  agency;  a  potato 
processor;  and  a  member  of  the  U.S. 
House  of  Representatives.  Fifty-eight  of 
the  commenters  urged  approval  of  the 
petition  or  provided  information  in 
support  of  nonregulated  status  for  the 
subject  potato  lines.  Three  of  the  61 
commenters  did  not  directly  or 
indirectly  support  approval  of  the 
petition:  one  of  the  three  did  not 
address  the  APHIS  approval  process; 
another  endorsed  the  concept  of  the 
development  of  a  CPB-resistant  patato 
but  expressed  certain  concerns;  and  one 
commenter  asked  that  APHIS  deny  the 
petition.  APHIS  has  provided  a 
summary  and  discussion  of  the 
comments  in  the  determination 
document,  which  is  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Analysis 

The  Monsanto  CPB-resistant  potato 
lines  have  been  genetically  engineered 
to  express  a  gene  from  the  common  soil 
bacterium  Bacillus  thuringiensis  subsp. 
tenebrionis  (Btt)  the  encodes  a  highly 
selective  insecticidal  delta-endotoxin 
crystalline  protein,  CrylllA.  This  insect 
control  protein  is  identical  in  amino 
acid  sequence  to  one  of  the  proteins 
naturally  produced  by  Btt  and  found  in 
commercial  microbial  Btt  formulations. 
According  to  Monsanto,  the  protein  is 
highly  selective  in  controlling  CPB  and 
is  expressed  at  an  effective  level  in  the 
potato  foliage  throughout  the  growing 
season.  The  expression  of  the  insect 
control  protein  in  the  subject  potato 
lines  is  regulated  by  an  enhanced  35S 
promoter  derived  from  the  plant 
pathogen  cauliflower  mosaic  virus  and 
by  the  nontranslated  region  of  the  small 
subunit  of  ribulose-l,5-bisphosphate 
carboxylase  referred  to  as  E9  3'  derived 
from  pea  plants.  The  CPB-resistant 
patato  lines  also  express  a  selectable 
marker  gene  derived  from  the 
prokaryotic  transposon  Tn5  encoding 
the  enzyme  neomycin 
phosphotransferase  II  [nptll).  The 
expression  of  the  npf//gene  in  the 
subject  potato  lines  is  regulated  by  the 
35S  promoter  and  the  nontranslated  3' 
region  of  the  nopaline  synthase  gene 
derived  from  the  plant  pathogen 
Agrobactehum  tumefaciens.  The 
expression  of  nptll  in  the  subject  potato 
lines  allows  for  selective  growth  of 
transgenic  plant  cells  on  the  antibiotic 
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kanamycin  during  plant  tissue  culture. 
These  genes  were  stably  transferred  into 
the  genome  of  potato  plants  through  an 
A.  tumefaciens-mediaXed 
transformation. 

The  subject  potato  lines  have  been 
considered  "regulated  articles"  under 
APHIS'  regulations  in  7  CFR  part  340 
because  their  nohcoding  regulatory 
sequences  were  derived  from  the  plant 
pathogens  A.  tumefaciens  and 
cauliflower  mosaic  virus.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  the  subject  potato  lines 
conducted  since  1991  in  the  major 
potato-growing  areas  of  the  country 
indicate  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
subject  patato  lines'  release  into  the 
environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto,  a  review  of 
other  ,s<:ientifi(;  data,  the  comments 
received  from  the  public,  and  a  review 
of  field  tests  of  the  subject  potato  lines, 
APHIS  has  determined  that  the  subject 
patio  lines:  (1)  Exhibit  no  plant 
pathogenic  properties:  (2)  are  no  more 
likely  to  become  weeds  than  CPB- 
resistant  potato  lines  that  could 
potentially  be  developed  by  traditional 
breading  techniques;  (3)  are  unlikely  to 
increase  the  weediness  potential  of  any 
other  cultivated  plant  or  native  wild 
species  with  which  the  organisms  can 
interbreed;  (4)  will  not  cause  damage  to 
processed  agricultural  commodities;  (5) 
are  unlikely  to  harm  other  organisms, 
such  as  bees  or  earthworms,  that  are 
beneficial  to  agriculture;  and  (6)  should 
po.se  no  greater  threat  to  the  ability  to 
control  CPB  in  potatoes  and  other  crops 
than  that  posed  by  the  widely-practiced 
method  of  applying  insecticides  to 
control  CPB  on  potatoes.  APHIS  has  also 
concluded  that  there  is  a  reasonable 
certainty  that  new  varieties  developed 
from  the  subject  potato  lines  will  not 
exhibit  new  plant  pest  properties,  i.e., 
properties  substantially  different  from 
any  observed  in  the  field-tested  potato 
lines,  or  those  observed  in  standard 
potatoes  in  traditional  breeding 
programs. 

The  effect  of  this  determination  is  that 
the  seven  Russet  Burbank  potato  lines 
designated  as  BT6.  BTlO,  BT12,  BT16, 
BT17,  BT18,  and  BT23  and  all  other 
lines  developed  from  them  are  no  longer 
considered  regulated  articles  under 
APHIS'  regulations  in  7  CFR  part  340. 
Therefore,  the  permit  and  notification 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 


the  subject  potato  lines  or  their  progeny. 
However,  the  importation  of  the  subject 
potato  lines  and  any  potato  nursery 
stock  or  seeds  capable  of  propagation  is 
still  subject  to  the  restrictions  from  in 
APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS  NEPA 
Procedures.  Based  on  that  EA.  APHIS 
has  reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  the  subject  potato 
lines  and  other  lines  developed  from 
those  lines  are  no  longer  regulated 
articles  under  its  regulations  in  7  CFR 
part  340.  Copies  of  the  EA  and  the 
FONSI  are  available  upon  request  from 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington.  DC.  this  6th  day  of 
March  1995. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen-ice. 

(FR  Doc.  95-5993  Filed  3-9-95:  8;45  am) 
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Commodity  Credit  Corporation 

Uniform  Grain  and  Rice  Storage 
Agreement  Fees 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Notice  of  fees. 


SUMMARY:  The  purpose  of  this  notice  is 
to  publish,  in  accordance  with  7  CFR 
1421.5558(b),  a  schedule  of  fees  to  be 
paid  to  Commodity  Credit  Corporation 
(CCC)  by  grain  and  rice  warehouse 
operators  requesting  to:  (a)  enter  into  a 
storage  agreement;  or  (b)  renew  an 
existing  storage  agreement. 

EFFECTIVE  DATE:  April  1.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Clos.son,  Warehouse  and 
Inventory  Division,  Consolidated  Farm 
Service  Agency,  United  States 
Department  of  Agriculture,  Room 
5968— South  Building.  P.O.  Box  2415, 
Washington,  DC  20013,  (202)  720-4018. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

The  Uniform  Grain  and  Rice  .Stomgt* 
Agreements  are  not  subject  to  the 
provisions  of  Executive  Order  12^72 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFP 
part  3015.  .subpart  V,  published  at  48  FR 
29115  (June  24.  1983). 

Paperwork  Reduction  Act 

The  fees  set  forth  in  this  Notice  do  not 
generate  any  new  or  revised  inforiiiatioii 
collection  or  recordkeeping 
requirements  on  the  public. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
Notice  will  not  significantly  inipad  a 
substantial  number  of  small  entities. 
Contracting  with  CCC  under  the 
Uniform  Storage  Agreements  is  stri(  tlv 
voluntary.  CCC  is  also  not  required  bv 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  Notice  of  proposed 
rulemaking  with  respect  to  the  subjtM  t 
matter  of  this  Notice.  Therefore  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice,  and  a 
Regulatory  Flexibility  Analysis  u;is  nut 
prepared. 

Executive  Order  12612 

It  has  been  determined  that  the 
policies  contained  in  this  Notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Background 

In  accordance  with  the  provisions  of 
CCC's  Charter  Act  (15  U.S.C.  714  ft  sfq]. 
CCC  enters  into  storage  agreements  willi 
private  grain  and  rice  warehouse 
operators  to  provide  for  the  storage  of 
commodities  owned  by  CCC  or  pledged 
as  security  to  CCC  for  price  support 
loans. 

The  regulation.  7  CFR  1421.5558, 
requires  that  all  non-federally  licensed 
grain  and  rice  warehouse  operators  in 
States  that  do  not  have  a  cooper.itive 
agreement  with  CCC  for  warehouse 
examinations  and  who  do  not  have  an 
existing  agreement  with  CCC  for  storage 
and  handling  of  CCC-owned 
commodities  or  commodities  pledged  to 
CCC  as  loan  collateral,  but  who  desire 
such  an  agreement,  must  pav  an 
application  and  inspection  fee  prior  to 
CCC  conducting  the  original  warehouse 
examination.  Such  grain  or  rice 
warehouse  operator  who  is  already  a 
party  to  a  storage  agreement  with  C(;C 
must  pay  the  annual  contract  fee  in 
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advance  of  the  renewal  date  of  the 
agreement. 

A  review  of  the  revenue  collected  for 
application  and  inspection  fee.s  and 
contract  fees  indicates  that  the  fees 
collected  are  insufficient  to  meet  costs 
incurred  by  CCC  for  warehouse 
examinations  and  contract  origination 
administrative  functions.  Accordingly, 
beginning  with  the  1995-96  contract 
year.ihe  fees  are  changed  by  increasing 
by  30  percent  those  fees  applicable  to 
the  1994-95  contract  year. 

Determination 

The  fees  set  forth  herein  will  be 
(:olle<:ted  by  the  Commodity  Credit 
Corporation  (CCCl  from  non-Federal ly 
licensed  warehouse  operators  in  States 
which  do  not  have  a  Cooperative 
.  Agreement  with  CCC  for  warehou.se 
examination  services  and  who  have 
entered  into  a  storage  agreement  with 
CCC  or  who  are  seeking  to  enter  into  a 
storage  agreement  with  CCC. 

Application  and  Inspection  Fees 

The  fee  will  be  computed  at  the  rate 
of  $13  for  each  10,000  bushels  of  storage 
capacity  or  fraction  thereof,  but  the  fee 
will  be  not  less  than  $130  nor  more  than 
$1,300. 

Contract  Fees 

The  contract  fee  will  be  collected  by 
CCC  from  warehouse  operators  who 
have  entered  into  or  will  enter  into  a 
.storage  agreement  with  CCC  but  who  do 
not  have  a  Federal  warehouse  license  or 
a  State  warehou.se  license  issued  by  a 
State  having  a  Cooperative  Agreement 
with  CCC  for  warehouse  examination 
services. 

Twelve-Month  Contract  Fee 
Schedule 


Location  capacity  (bushels) 

Contract 

fees 
(dollars) 

t  to  150  000     

S130 

150,001  to  250.000  

260 

250.001  to  500.000  

390 

500.001  to  750.000  

520 

750.001  to  1.000,000  

650 

1.000.001  to  1.200,000  

780 

1  200  001  to  1.500  000  

910 

1.500,001  to  2.000.000  

1,040 

2.000,001  to  2.500.000  

1,170 

2  500  001  to  5,000  000  

1.300 

5  000  001  to  7  500,000  

1.430 

7.500,001  to  10.000.000  

1.560 

10,000.001  +  

'  1.560 

Signed  at  Washington.  D.C.  on  Marf;h  3, 
1995. 

Bruce  R.  Weber. 

Acting  Executive  Vice  Prrsident,  Commodity 
Credit  Corporation. 

|FR  Doc.  95-5994  Filed  3-9-95;  8:45  ami 
BILUNO  COOC  3410-05-P 


'  Plus    S40    per    million    bushels    at>ove 
10.000.000  or  fraction  thereof 


Forest  Service 

Pilot  Creek  Enyironmental  Impact 
Statement  Six  Rivers  National  Forest, 
Humboldt  County,  CA;  Revised  Notice 
of  Intent 

AGENCY:  Forest  Servii:e.  USDA. 

ACTION:  Revised  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS). 

SUMMARY:  The  Forest  Service  published 
a  Notice  of  Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  the  Federal  Register  (56  FR  3068)  on 
Januar)'  15, 1991  for  the  proposed 
timber  management  project  in  the  Pilot 
and  Torrey  Compartments  of  the  Mad 
River  Ranger  District.  The  draft  EIS  was 
delayed  due  to  a  change  in  project 
objectives.  A  revised  NOI  was  published 
in  the  Federal  Register  (37  FR  30715)  on 
June  19,  1992.  The  objectives  of  the 
project  were  modified  to  implement  a 
strategy  that  would  accelerate  the 
development  of  late  serai  habitat 
characteristics  and  result  in  timber 
production.  The  draft  EIS  was  expected 
to  be  available  for  public  review  in  June 
1993.  The  draft  EIS  was  delayed  due  to 
anticipated  changes  re.sulting  from 
President  Clinton's  Forest  Conference 
held  in  April  of  1993. 

As  a  result  of  the  Forest  Conference, 
The  Record  of  Decision  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl  (ROD)  was  signed 
on  April  13,  1994.  Subsequently,  as 
requi.red  by  the  ROD,  a  Watershed 
Analysis  for  the  Pilot  Creek  watershed 
was  developed.  Survey  protocol 
requirements  were  al.so  completed  for 
marbled  murrelel  within  the  Pilot  Creek 
project  area. 

The  objectives  of  the  Pilot  Creek 
project  have  been  modified  to  bring  the 
project  in  line  with  ecosystem 
management  concepts  and  to  bo 
consistent  with  direction  contained 
within  the  ROD  and  the  Six  Rivers 
National  Forest  Land  and  Resounx 
Management  Plan  (LRMP).  scheduled 
for  implementation  April  1995. 

The  revised  project  objectives  are  to: 

1.  Maintain  existing  late  .serai  conifer 
stands. 


2.  Accelerate  the  development  of  late 
serai  characteristics  within  conifer 
stands. 

3.  Restore  currently  degraded 
conditions  which  pose  risks  to  riparian 
and  aquatic  ecosystems. 

4.  Maintain  or  enhance  oak  woodland 
habitat. 

5.  Reduce  the  risk  of  catastrophic  loss 
due  to  wildfire. 

6.  Contribute  to  the  short-term 
demand  for  timber  and  the  socio- 
economic well-being  of  local 
communities. 

Substantial  scoping  has  been 
conducted  on  this  project  and  includes  • 
public  meetings,  written 
correspondence,  field  trips  and  r)ne-on- 
one  discussions.  The  driving  issues  that 
were  u.sed  to  develop  project 
alternatives  focused  on  water  quality 
and  the  relea.sed  roadless  a.'-ea.  Five 
alternatives  were  developed  that  will  be 
redesigned  to  incorporate  the  expanded 
objectives  and  brought  into  consisluncy 
with  the  ROD  and  LRMP. 

The  projec;t  area  has  been  expanded  to 
encompass  the  entire  Pilot  Crefk 
watershed  and  now  covers  25.442  acres. 
The  project  area  is  within  the  Hayfork 
Adaptive  Management  Area  which,  as 
described  in  the  ROD.  is  dt-signnd  for 
the  development,  testing,  and 
application  of  forest  managenu'iit 
practices. 

The  draft  EIS  is  now  expected  So  be 
filed  with  the  FJnvironmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  June  1993.  At  that  tinit'  the 
EPA  will  publish  a  notice  of  availnbilily 
of  the  draft  EIS  in  the  Federal  Register. 
The  final  EIS  is  now  .scheduk-d  to  In; 
completed  in  NovomluT  1993. 

The  t;ommcnt  period  on  the  draft 
environmental  impact  statement  will  Ik- 
45  days  from  the  date  the  EPA's  Noticf 
of  Availability  appears  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  .stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulinj;s 
related  to  public  partic;ipation  in  the 
environmental  review  process.  First, 
reviewers  of  a  Draft  EIS  nujst  structure 
their  participation  in  fht'envirotuncnlal 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agen(  y  to  the 
reviewer's  position  and  contentions. 
Vttmiont  Yankee  Nticlear  Poi^cr  Corp  \ 
NRDC.  435  U.S.  319,  553  (197H).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  stage  but  that  are  not 
raised  until  after  completion  of  \hv.  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angnoii  v.  Umlfl,  fiO.'l  F. 
2d  HJin,  1022  (9th  Cir.  19Kr.)  ;irid 
Wisr.nnsin  Herilagas,  Inc.  v.  //i/rr;,^.  4't() 
F.  Supp.  1334.  1338  (E.D.  Wis.  I'lmi). 
Because  of  thes«!  court  rulings,  it  is  very 


important  that  tho.se  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Fore.st  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  propo.sed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  aftematives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Andre,  District  Ranger.  Mad 
River  Ranger  District,  Star  Route  Box 
300.  Bridgeville.  California  95526  or 
telephone  Janice  Stevenson.  Project 
Planner (707)  574-6233. 

Dated:  February  22.  1995. 
Harold  ).  Slate, 
Acting  Forest  Supervisor. 
|FR  Doc.  9.5-5840  Filed  3-9-95;  8:45  ami 
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California  Spotted  Owl  EIS 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
open  house  in  which  the  public  is 
invited  to  participate  in  information 
exchange  regarding  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement,  as  they  affect  the  Sequoia 
National  Forest  area. 
DATES  AND  TIME:  April  10,  from  7  p.m. 
to  9:00  p.m. 

ADDRESS:  Kernville  Elementary  School, 
13350  Sierra  Way,  Kernville,  CA  93238. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Judy  Schutza.  Hot  Springs 
Ranger  District,  Route  4,  Box  548, 
California  Hot  Springs.  CA  93207.  (805) 
.548-6503. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  relea.sed  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  to 


exchange  information  with  the  public 
regarding  the  Draft  Environmental 
Impact  Statement  and  the  preferred 
alternative. 

The  meeting  will  be  informally 
structured.  A  member  of  the  team  that 
prepared  the  DEIS  will  be  available  to 
answer  questions  and  discuss  the  DEIS. 
Visual  media  depicting  the  alternatives 
and  selected  environmental 
consequences  will  be  displayed. 
Judy  Schulza, 
District  Ranger. 
|FR  Doc.  95-5931  Filed  3-9-95;  8:45  am| 
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Food  Safety  and  Inspection  Service 
[Docket  No.  95-002N] 

Exemption  for  Retail  Stores; 
Adjustment  of  Dollar  Limitations 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  dollar  limitation  currently  in  effect 
on  the  annual  sales  of  poultry  products 
that  can  be  sold  by  retail  stores  exempt 
from  Federal  inspection  requirements  to 
consumers  other  than  household 
consumers,  such  as  hotels,  restaurants 
and  similar  institutions,  has  been 
adjusted  to  conform  with  price  change 
for  poultry  products  as  indicated  by  the 
Consumer  Price  Index.  The  dollar 
limitation  for  poultry  products 
increased  ft-om  $34,500  to  $35,700  for 
calendar  year  1995.  The  dollar 
limitation  for  meat  products  remains  at 
$38,900  for  calendar  year  1995. 
EFFECTIVE  DATE:  March  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  M.  Cohen.  Director,  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
AgricuHure,  Washington,  IX  20250, 
(202)  720-7164. 

Background 

Federal  inspection  of  meat  and 
pouhry  products  prepared  for  sale  or 
distribution  in  commerce  or  in  States 
designated  under  section  301(c)  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  661(c))  and  section  5(c)  of  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  454(c))  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
section  301(c)(2)  of  the  FMIA  (21  U.S.C. 
661(c)(2))  and  section  5(c)(2)  of  the  PPIA 
(21  U.S.C.  454(c)(2))  state  that  the 
general  requirement  of  routine  Federal 
inspection"*   *   *  shall  not  apply  to 


operations  of  types  traditionally  and 
usually  conducted  at  retail  stores  *   *   * 
when  conducted  at  any  retail  store 

*  *   *  for  sale  in  normal  retail  quantities 

•  *   *  to  consumers  •   *   *." 

FSIS  regulations  (9  CFR  303.1(d)  and 
381.10(d))  define  retail  stores  that 
qualify  for  exemption  from  routine 
Federal  inspection  under  the  FMIA  or 
PPIA.  Under  the  regulations,  whether  an 
establishment  is  an  exempt  retail 
establishment  depends,  in  part,  upon 
the  percentage  and  volume  of  its  trade 
with  conijumers  other  than  household 
con.sumers.  such  as  hotels,  restaurants 
and  similar  institutions.  Accordingly, 
the  Federal  meat  and  poultry  products 
inspection  regulations  state  in  terms  of 
dollars  the  maximum  amount  of  meat 
and  poultry  products  which  may  be  sold 
to  nonhousebold  consumers  if  the 
establishment  is  to  remain  an  exempt 
retail  establishment.  During  calendar 
year  1994,  the  maximum  amount  for 
meat  products  was  $38,900;  for  poultry 
produds,  the  amount  was  $34,500. 

The  Federal  meat  and  poultry 
products  inspection  regulations  (9  CFR 
303.1{d)(2)(iii)(b)and 
381.10(d)(2)(iii)(/j))  further  provide  that 
the  dollar  limitation  on  product  sales  by 
retail  stores  to  consumers  other  than 
household  consumers  will  be 
automatically  adjusted  during  the  first 
quarter  of  each  calendar  year  whenever 
the  Consumer  Price  Index,  published  by 
the  Bureau  of  Labor  Statistics  (BLS), 
Department  of  Labor,  indicates  a  change 
during  the  previous  year  in  the  price  of 
the  same  volume  of  produf:t  exceeding 
$500.  upward  or  downward.  The 
regulations  also  require  that  notice  of 
the  adjusted  dollar  limitation  be 
published  in  the  Federal  Register. 

The  BLS  Consumer  Price  Index  for 
1994  indicates  an  average  annual  pri{» 
increase  in  meat  products  of  O.R  percent 
and  an  average  annual  price  increase  in 
poultry  products  of  3.4  pen:enl.  When 
rounded  off  to  the  nearest  $100.  the 
price  increase  for  meat  products 
amounts  to  $200  and  the  price  increase 
for  poultry  products  amounts  toSl.200. 
As  a  percentage  of  the  existing  dollar 
limitation,  change  in  excess  of  $500  is 
indicated  for  poultry  products  onlv. 

Accordingly,  FSIS,  in  accordance 
with  §§303.l"(d)(2)(iii)(fc)  and 
381.10(d)(2)(iii)(/))  of  the  regulations, 
has  maintained  the  dollar  limitalion  of 
permitted  sales  of  meat  products  at 
$38,900  and  rai.sed  the  dollar  limitation 
of  permitted  sales  for  poultry'  produds 
from  $34,500  to  $33,700. 
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Done  at  Washington.  DC.  cm  Fchniarv  28. 
1995. 

Michael  R.  Taybr, 

Acting  Under  Secretary  for  Food  Safety. 
|FK  Dfic.  95-5830  Filed  3-9-95:  8:45  ami 
e«UJNCCOOE  M10-OM-P 


[Docket  No.  95-009N] 

Patttogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems — Notice  of  Scientific/ 
Technical  Conference  and  Request  for 
Papers 

agency:  Food  Safety  and  Inspection 
Ser\'ice.  USDA. 
action:  Notice. 

SUMMARY:  The  Food  Safety  and 
liispection  Service  (FSIS)  will  hold  a 
scientific/technical  conference.  "New 
Technology  to  Improve  Food  Safety,"  on 
April  12-13.  1995,  at  the  Holiday  Inn 
O'Hare  Airport.  Ro.semont.  Illinois.  The 
purpose  of  the  conference  is  to  discuss 
ways  of  developing  and  subsequently 
introducing  new  technologies  to 
improve  food  safety. 
ADDRESSES:  Papers  should  be  to  sent  to: 
Dr.  Pat  Basu,  Director,  Technology 
Trnnsiexand  Coordination  Staff.  Science 
and  Technology.  FSIS.  USDA.  Room 
302  Cotton  Annex.  300  12th  Street  SW.. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Pat  Basu  at (2021  720-8623. 
SUPPLEMENTARY  INFORMATION:  On 
February  3.  1995.  FSIS  published  a 
proposed  rule  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems"  (60  FR  6774). 
In  that  document,  the  Agency  proposed 
a  number  of  regulatory  changes 
applicable  to  Federal-  and  State- 
inspected  meat  and  poultry 
establishments.  The  proposed  changes 
were  designed  to  reduce  the  occurrence 
and  numbers  of  pathogenic 
microorganisms  in  meat  and  poultry 
products,  thereby  reducing  the 
incidence  of  foodbome  illness 
assoc;iated  with  the  consumption  ot 
these  products. 

In  the  proposed  rule.  FSIS  stated  its 
intent  to  review  its  current  policies  and 
procedures  governing  review  and 
approval  of  in-plant  technologies  that 
improve  the  safety  of  meal  and  poultry 
products,  and  to  convene  a  public 
meeting  to  gain  information  on  ways  the 
Agency  might  improve  its  role  in 
fostering  and  overseeing  the 
implementation  of  such  tec:hnologies. 
FSIS  believes  that  the  development  and 
proper  use  of  technology  can  contribute 
.significantly  to  improving  the  safety  of 
the  food  supply.  FSIS  recognizes  that 


members  of  the  regulated  industry  have 
complained  that  some  of  the  Agency's 
control  mechanisms  stifle  innovation, 
potentially  impeding  progress  that 
could  improve  food  safety.  The  Agency 
also  recognizes  consumer  groups' 
concern  that  technologies  be  proven 
effective  and  safe  before  use,  and  that 
the  scientific  proce.sses  used  by  FSIS  to 
evaluate  technologies  be  open  to  public 
scrutiny  and  participation.  To  discuss 
these  issues,  FSIS  is  hosting  a  scientific/ 
technical  conference. 

The  first  conference,  "New 
Technology  to  Improve  Food  Safety" 
will  be  held  on  April  12-13.  1995.  at  the 
Holiday  Inn  OHare  Airport,  5440  North 
River  Road.  Rosemont.  IL  60018.  (708) 
671-6350.  The  conference  will  begin 
each  day  at  8:30  a.m.  and  end  at  4:30 
p.m.  on  April  12th;  at  noon  on  April 
13th. 

Conference  Agenda 

The  tonfereiito  will  consist  of  throi- 
sessions  as  follows: 

Session  I:  "The  Role  of  Innovation  in 
Enhancing  the  Safety  of  Meat  and  I'oultry 
Products" 

.Speakers  will  give  examples  of  new  fcxKJ 
Siifefy  technologies  that  have  lH;on 
introduced. 

Session  II:  "Models  forCovernnient 
Facilitation  of  Technology  Development  and 
Transfer" 

II. S.  Ciovernnieiit  repn?sentatives  and  a 
representative  from  a  foreign  country  will 
discuss  various  government  models  usini  in 
the  I'nited  States  and  abroad  to  encouragi: 
the  development  and  implementation  of  iw\-> 
technologies.  » 

Session  HI:  "New  Technologies  for  KediK  ing 
Pathogens.  Especially  Escln'rivhia  roli 
(.nr>7:H7" 

Speakers  will  address  prt).aiising  new- 
technologies  developed  to  reduce  food 
pathogens. 

Thomas  |.  Billy.  A.ssociatt; 
Administrator.  FSIS  will  moderate  and 
Im!  joined  by  a  panel  consisting  of: 
Patricia  Stolfa.  Associate  Deputy 
Administrator  for  Science  and 
Technology.  FSIS;  Gene  Lyons. 
Research  Leader.  Richard  Russell 
Re.sean.h  Center.  Agricultural  Re<iearch 
Service;  a  t:on.sumer  representative;  and 
an  industr)'  repre.sentative. 

At  eaf:h  session,  invited  speakers  front 
FSIS.  other  government  agencies, 
industry,  and  academia  groups  will  give 
presentations  relevant  to  that  session's 
topic.  At  Sessions  I  ar.d  III.  selected 
participants  that  have  sent  papers  to 
FSIS  (.see  below  for  details  of  paper 
submission)  will  give  a  5  minute 
presentation.  P'inally.  the  panel  will 
have  an  opportunity  to  ask  the 
pre.senters  questions 


Submission  of  Papers 

For  Sessions  I  and  III,  interested 
persons  may  submit  a  paper  to  FSIS.  For 
Session  I.  FSIS  solicits  papers  detailing 
experiences  and  examples  of  innovative 
technologies  that  have  improved  food 
safety.  For  Se.ssion  III,  FSIS  solicits 
papers  presenting  information  on  new- 
technologies  for  reducing  pathogens, 
especially  Escherichia  coli  Ol57:H7. 
Papers  should  present  information 
pertaining  to  effectiveness  and  cost  of 
the  technology,  employee  safety,  and 
consumer  acceptance  of  the  technology. 
Session  II  consists  of  presentations  from 
representatives  from  U.S.  government 
agencies  and  a  representative  from  a 
foreign  countr)',  and  papers  will  not  be 
presented. 

Selected  persons  submiuiiig  papers 
will  be  invited  to  give  a  5  minute 
presentation  summarizing  their  p.iner.  It 
the  same  subject  is  covered  in  rnore  than 
one  paper,  FSIS  will  have  the  autliors 
combine  their  presentation  for  a  single 
5  minute  presentation  or  select  the  first 
paper  submitted  on  the  issue  and  havj; 
that  author  give  a  presentation. 

All  papers  must  bt;  ret:eived  by  Man  li 
31,  1995,  to  be  considered  for  the 
conference.  Plea.se  indicate  if  the  paper 
is  for  Session  I  or  Session  III.  Two 
copies  of  each  paper  should  be 
submitted  (See  ADDRESSES),  along  with 
hard  copies  of  any  slides  to  be  usijd  in 
the  presentation. 

Availability  of  Information 

After  the  confen.Mu.c.  the  p.niel  will 
prepare  a  report  of  the  procet^dings 
addressing  the  issues  presented.  This 
report  will  include  information  on  hou 
FSIS  can  assist  in  the  development  and 
introduction  of  new  technologies  to 
improve  food  .safety.  Any  reports  by  the 
panel,  transcripts  of  the  conference,  and 
copies  of  all  the  papers  rectiived  will  be 
available  in  the  FSIS  Docket  Clerk's 
Office.  Room  3171.  South  Agricultun- 
Building.  Food  Safety  ajid  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250 

.Attendance  and  Hotel  Rtrser^atiuus 

Plea.se  call  Ms.  Betsy  Koguii  at  (2021 
20.5-0699  if  you  plan  to  attend  the 
conference.  Additionally.  FSIS  has 
reserved  a  block  of  rooms  at  the  hotel 
forS85  per  night.  Reservations  may  be 
made  by  contacting  tht;  hotel  at  (708) 
671-Ci350. 

Done  at  VVashington.  fK:.  cpu  M.ir<  I;  d. 
l<»')r. 

Michael  R.  Taylor. 

Ai  ting  I Indfr  Si-rrftury  for  hitdd  Safety 
IFK  no(..  9.'.-5'J'r.  Filed  :i-q-0=-,;  B:4'i  \\<x\\ 
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Grain  Inspection,  Packers  and 
StocKyards  Administration 

Pilot  Programs  Allowing  More  Than 
One  Official  Agency  To  Provide  Official 
Services  Within  A  Single  Geographic 
Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice  With  Comment  Period. 

SUMMARY:  Amendments  in  1993 
.  changed  the  United  States  Grain 
Standards  Act.  as  amended  (Act).  One  of 
these  changes  provides  that  GIPSA  may 
conduct  pilot  programs  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area.  GIPSA  is  requesting 
comments  on  the  two  proposed  pilot 
programs  de.scribed  below. 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  May  5,  1995. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Neil  E.  Porter, 
Director,  Compliance  Division,  GIPSA, 
USDA.  Room  1647  South  Building.  P.O. 
Box  96454,  Washington,  DC  20090- 
(i454.  SprintMail  users  may  respond  to 
|A:ATTMAIL,0:USDA,ID:A36CPDIR). 
ATTMAIL  and  FTS2000MAIL  u.sers 
may  respond  to  !A36CPDIR.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Neil  E.  Porter.  All 
comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address  located  at  1400  Independence 
Avenue.  S.W. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

Sections  7(f)  and  7A  of  the  Act  were 
amended  by  the  U.S.  Grain  Standards 
Act  Amendments  of  1993  (Public  Law 
103-156)  on  November  24.  1993,  to 
authorize  GIPSA's  Administrator  to 
conduct  pilot  programs  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area  without  undermining 
the  declared  policy  of  the  Act.  The 
purpose  of  the  pilot  programs  is  to 
evaluate  the  impact  of  allowing  more 
than  one  official  agency  to  provide 
official  services  within  a  single 
geographic  area. 

Comments  were  requested  on  five 
possible  pilot  programs  in  the  March  14, 
1994.  Federal  Register  (59  FR  11759). 
Comments  were  due  by  April  22,  1994. 
Forty-one  comments  were  received  on 
these  possible  pilot  programs:  fifteen 
official  agencies  and  two  licensed 
inspectors  opposed  pilot  programs;  six 


official  agencies  supported  pilot 
programs,  and  two  official  agencies 
were  neutral;  five  trade  associations,  ten 
grain  firms,  and  one  laboratory 
supported  pilot  programs. 

Tne  comments  submitted  by  official 
agencies  expressed  their  concern  over 
being  pressured  to  grade  more  leniently 
or  risk  losing  customers,  the  possible 
issuance  of  multiple  original  grades  on 
a  single  lot  of  grain,  losing  major 
customers  to  competing  official 
agencies,  being  forced  to  give 
preferential  treatment  to  large  customers 
over  small  customers,  maintaining  a 
relatively  uniform  inspection  volume 
sufficient  to  preser\'e  their  personnel 
base,  and  minimizing  their  management 
and  super\ision  problems. 

Comments  from  the  grain  trade  noted 
difficulty  in  getting  ser\'ices  when 
needed  to  avoid  additional  charges  and 
the  possibility  of  better  service  and/or 
lower  cost  if  they  could  choose  the 
official  agency  to  provide  such  ser\ices. 
They  also  indicated  a  desire  for  pilot 
programs  encompassing  all  ser\ices,  a 
more  specific  proposal  to  comment  on, 
and  a  concern  that  the  structure  of  a 
pilot  program  i:ould  determine  its 
success  or  failure. 

After  considering  these  comments  and 
other  information,  GIPSA  has  developed 
and  is  asking  for  comments  on  two 
proposed  pilot  programs,  one  of  which 
was  proposed  in  the  March  14, 1994, 
notice.  The  remaining  four  proposed 
pilot  programs;  barges  on  selected  rivers 
or  portions  of  rivers;  exceptions; 
commercial  inspections,  and  submitted 
.samples  were  determined  to  be  too 
narrow  in  scope  to  conduct  an 
appropriate  pilot  program.  Comments 
are  requested  on  the  following  two 
proposed  pilot  programs. 

1.  Timely  Service.  This  pilot  program 
would  allow  official  agencies  to  provide 
official  senices  outside  their  assigned 
geographic  area  when  these  official 
services  can  not  be  provided  in  a  timely 
manner  by  the  official  agency 
designated  to  sen-e  that  area.  A  timely 
manner  would  be  considered  to  be: 

-  6  hours  -  When  a  .service  request  is 
received  between  6  a.m.,  and  noon 
Monday  through  Friday  by  the  official 
agency  designated  to  provide  .service; 

-  12  hours  -  When  a  ser\ice  request  is 
received  any  other  time  by  the  official 
agency  designated  to  provide  service. 

Customers  unable  to  obtain  ser\  ice 
within  these  time  limits  may  request 
such  services  from  another  official 
agency.  Customers  using  this  provision 
to  request  official  services  from  an 
official  agency  not  designated  to  .serve 
them  must  maintain  sufficient 
information  to  establish  that  they  could 
not  receive  timelv  service  from  the 


agency  designated  to  serve  them. 
Customers  must  submit  requests  for 
service  under  this  pilot  program  by 
FAX.  This  includes  both  the  initial 
request  for  service  that  could  not  be 
provided  in  a  timely  manner  and  any 
subsequent  request*  for  the  same  seH?ice 
to  an  official  agency  not  designated  to 
serve  them.  Official  agencies  must 
handle  customer  requests  for  service  in 
the  order  received  where  practicable. 
Official  agencies  and  customers  using 
this  pilot  program  must  maintain 
sufficient  records  to  verify  eligibility  to 
use  this  option. 

The  definition  of  timeliness  in  this 
pilot  program  supersedes  the  definition 
currently  stated  in  section  800.46(b)(5) 
of  the  regulations  (7  CFR  800.46(b)(5). 
This  section  states  that  official 
personnel  may  not  be  available  to 
provide  requested  ser\ices  if  the  request 
is  not  received  by  2  p.m..  the  preceding 
business  day. 

2.  Open  Season.  This  pilot  program 
would  allow  official  agencies  an  open 
sea.son  during  which  they  may  attempt 
to  sell  their  senices  to  customers 
outside  their  assigned  geographic  area 
where  no  official  sample-lot  or  official 
weighing  ser\ices  have  been  provided 
in  the  previous  6  months.  Official 
agencies  would  submit  their  plans  to 
provide  official  services  to  customers 
outside  their  assigned  geographic  area  to 
Compliance  Division  for  review  in 
consultation  with  the  field  office 
supervising  the  agency.  Upon  approval, 
official  agencies  would  be  permitted  to 
provide  such  official  ser\ices.' 

Official  agencies  participating  in  these 
pilot  programs  would  be  allowed  to 
provide,  during  the  test  period,  any 
official  services  for  which  they  are 
designated.  Official  agencies 
participating  in  pilot  programs  must 
arrange  for  any  equipment  (including 
laboratories  and  access  to  D/Ts)  that 
may  be  needed  to  provide  official 
ser\'ices  at  each  site  outside  the  area 
they  are  currently  designated  to  serve. 

These  pilot  programs  will  be  for  a 
maximum  of  1  year.  If.  after  this  time 
period,  GIPS.A  determines  that  these 
programs  strengthen  the  official  system, 
GIPSA  will  consider  extending  the  time 
period  or  recommending  other 
appropriate  action. 

GIPSA  will  monitor  these  pilot 
programs.  If.  at  any  time.  GIPSA 
determines  that  a  pilot  program  is 
having  a  negative  impact  on  the  offic  i.il 
.system,  the  pilot  program  will  be 
discontinued. 

Commeiittrs  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  pilot  programs 
descril)ed  above.  All  comments  and 
suggestions  must  be  submitted  to  the 
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Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
determining  which  pilot  programs  to 
conduct.  FGIS  will  publish  notice  of  any 
pilot  programs  to  be  conducted. 
Any  information  collection  or 
recordkeeping  requirements  that  may 
result  from  a  pilot  program  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et seq). 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C  71  etseq] 

Dated:  March  3. 1995. 
Neil  E.  Porter. 

Director.  Compliance  Division. 

IFR  Doc.  95-5996  Filpd  3-9-95;  845  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agpncy:  National  Oceanic  and 
Atmospheric  Admini.stration. 

Title:  West  Coast  Salmon  Northwest 
Emergency  Assistance  Plan. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Bequest:  New  Collection. 

Burden:  11.706  burden  hours. 

Number  o/Wesponden/s;  5.445.    . 

Avg  Hours  Per  Besponse:  Varies 
depending  on  the  requirement  but 
ranges  between  1  and  40  hours. 

Needs  and  Uses:  A  Federal  financial 
assistance  program  has  been  established 
for  fishermen  in  the  Northwest  who  can 
document  losses  resulting  from  the 
resource  disaster  in  the  salmon  fisher)-. 
Fishermen  will  be  able  to  apply  for  two 
short-term  job  programs  or  apply  for 
participation  in  a  fishing  permit  buy- 
back  program. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  state,  local  or  tribal 
government. 

Frequency:  Varies  by  requirement 
from  one-time  to  quarterly. 

Bespondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  con  be  obtained  by 


calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce.  Room 
5327.  14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  March  6.  1995. 
Gerald  Tacbe, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organizations. 
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Bureau  of  Economic  Analysis 
[Docket  950-3020-64-5064-01] 

Final  Redefinition  of  the  BEA 
Economic  Areas 

AGENCY:  Bureau  of  Economic  Analysis. 

Commerce. 

ACTION:  Notice  of  final  changes. 

SUMMARY:  This  is  the  third  and  final 
Federal  Register  notice  relating  to  the 
redefinition  of  the  BEA  economic  areas 
(EA's).  In  the  first  notice  (56  FR  13049. 
March  9. 1993).  BEA  announced  its 
"Intent  to  Revise  the  Boundaries  of  the 
BEA  Economic  Areas"  and  presented 
the  procedures  used  to  define  the  then- 
current  EA's.  In  the  set:ond  notice  (59 
FR  55416.  November  7.  1994),  BEA 
presented  for  public  comment  a 
"Proposed  Redefinition  of  the  BEA 
Economic  Areas."  which  reduced  their 
number  from  183  to  174.  This  third 
notice  presents  the  172  EA's  of  the  final 
redefinition,  which  reflects  changes 
based  on  the  comments  received.  In 
Alaska  and  western  Montana.  BEA  is 
combining  two  EA's  into  one;  and  in 
Washington  and  Minnesota.  BEA  is 
reassigning  a  county  from  one  EA  to 
another. 

EFFECTIVE  DATE:  April  10.  1995,  BEA's 
regional  economic  measurement, 
analysis,  and  projections  programs  will 
use  the  new  set  of  172  EA's  whenever 
EA  data  are  presented. 
ADDRESSES:  Written  inquiries  may  be 
sent  to  Kenneth  Johnson,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  BE-61.  Regional 
Economic  Analysis  Division, 
Washington,  DC  20230;  fax  (202)  606- 
5321.  Inquiries  also  may  be  sent  by 
electronic  mail  on  the  Internet  to 
"kenneth.johnson@bea.doc.gov'*. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson.  (202)  606-9219;  fax 
(202)  606-5321? 


SUPPLEMENTARY  INFORMATION: 
Part  I:  Background 

Under  authority  granted  in  15  U.S.C. 
1 175  et  seq.,  BEA  develops  and 
presents  geographically  detailed 
economic  data  and  facilitates  regional 
economic  analysis.  As  part  of  this 
obligation,  in  1977.  BEA  defined  183 
economic  area  (EA's)  covering  the  entire 
nation.  The  1995  redefinition  is 
necessary  to  maintain  the  analytical 
usefulness  of  the  areas  in  light  of  the 
substantial  changes  in  area  commuting 
patterns  shown  by  the  1990  Census  of 
Population. 

Each  EA  consists  of  one  or  more 
economic  nodes — metropolitan  areas  or 
similar  areas  that  serve  as  centers  of 
economic  activity — and  the  surrounding 
counties  that  are  economically  related  to 
the  nodes.  (Metropolitan  areas  include 
metropolitan  statistical  areas  (M.'^A's). 
primary  metropolitan  stati-stica!  imas 
(PMSA's).  and  New  England  coutily 
metropolitan  areas  (NECMA's).) 
Commuting  patterns  are  the  main  factor 
used  in  determining  the  economic 
relationship  among  counties.  The  EA 
definition  procedure  requires  that,  as  far 
as  possible,  each  area  include  both  the 
place  of  work  and  the  piano  of  residence 
of  its  labor  force. 

For  some  analyses,  government 
agencies  and  businesses  need  data  that 
are  more  geographically  detailed  than 
EA  data.  Government  agencies  often  use 
relatively  small  areas  for  design  of  their 
program  regulations  or  implementation 
of  their  licensing  programs.  Businesses 
need  such  detail  for  determining  plant 
locations  and  for  defining  sales  and 
marketing  territories.  BE.^  is  responding 
to  these  needs  as  part  of  the  EA 
redefinition  by  first  defining  a  set  of  348 
"Component  Economic  Areas  "  (CEAs) 
and  then  using  these  as  building  blocks 
for  redefining  the  larger  EA's. 

Each  CEA  consists  of  a  single 
economic  node  and  the  surrounding 
counties  that  are  economically  related  to 
the  node.  Of  the  nodes.  90  percent  are 
metropolitan,  and  10  percent  are 
nonmetropolitan.  Each  metropolitan 
area  is  the  node  of  a  different  CEA;  with 
minor  exceptions,  the  nonmetropolitan 
.  nodes  are  nonmetropolitan  counties 
where  newspapers  widely  read  in  these 
areas  are  published. 

In  general,  the  procedure  used  to 
redefine  the  EA's  is  similar  to  that  used 
in  1977.  First,  nodes  are  identified. 
Then,  non-nodal  counties  are  assigned 
to  nodes,  mainly  based  on  commuting 
patterns  and  on  newspaper  circulation. 
A  procedural  difference  is  that  now 
node  identification  and  the  assignment 
to  nodes  of  non-nodal  counties  are  done 
in  a  more  systematic  way  and  at  a  more 


geographically  detailed  level.  The 
procedure  first  results  in  the  definition 
of  CEA's,  which  then  are  aggregated  to 
form  EA's. 

Part  II:  Summary  of  Comments  and 
Responses 

In  the  previous  Federal  Register 
notice  (59  FR  55416,  November  7, 1994), 
BEA  proposed  the  definition  of  348 
CEA's  and  174  EA's.  Persons  who 
wished  to  comment  on  the  proposal 
were  given  until  December  22, 1994,  to 
do  so.  Of  12  comments  received,  seven 
suggested  no  changes,  and  five 
suggested  changes.  In  response  to  the 
comments,  in  two  instances,  BEA  is 
combining  two  EA's  into  one  and  thus 
is  reducing  their  number  from  174  to 
172;  in  two  other  instances,  BEA  is 
reassigning  a  county  from  one  EA  to 
another.  In  one  comment,  a  change  was 
proposed  in  the  criteria  for  identifying 
CEA's,  and  in  another  comment,  a  delay 
was  proposed  in  the  date  when  the  new 
EA's  become  effective;  neither  of  these 
comments  affects  the  final  EA 
definition. 

1 .  Economic  Area  Combinations 

In  the  previous  notice,  BEA  proposed 
two  EA's,  each  a  CEA  as  well,  for 
Alaska — Anchorage  and  the  Panhandle; 
a  mountain  range  limits  economic  ties 
between  the  areas.  In  one  comment,  it 
was  noted  that  for  the  two  proposed 
EA's,  a  consistent  set  of  regional 
economic  data  could  be  provided  only 
for  1980  forward;  prior  to  1980,  the 
Bureau  of  the  Census  used  different 
boundaries  for  the  "Divisions"  of  Alaska 
for  which  it  assembled  data.  To 
overcome  the  data  limitation,  the  final 
redefinition  combines  the  two  proposed 
EA's  into  one  statewide  EA,  named  for 
Anchorage.  The  proposed  CEA's  are 
retained,  and  they  are  subject  to  the  data 
limitation. 

In  addition,  in  the  previous  notice, 
BEA  proposed  two  EA's.  each  a  CEA  as 
well,  for  western  Montana — Missoula 
and  Butte.  In  one  comment,  it  was 
suggested  that  commuting  across  these 
EA  boundaries  is  not  minimal;  in 
contrast,  in  another  comment,  the 
proposed  EA's  were  endorsed.  In 
response  to  the  first  comment,  the  final 
redefinition  combines  the  two  proposed 
EA's  into  one  EA,  named  for  Missoula. 
In  response  to  the  second  comment,  the 
proposed  CEA's  are  retained. 

2.  Count}  Beassignments 

In  the  previous  notice,  BEA  proposed 
to  assign  Koochiching  County,  MN,  to 
the  Minneapolis  EA  and  Kittitas  County, 
WA,  to  the  Seattle  EA.  In  comments,  it 
was  noted  that  shopping  opportunities 
attract  many  Koochiching  residents  to 


the  Duluth  EA  and  many  Kittitas 
residents  to  the  Richland  EA.  In 
addition,  Koochiching  residents  are 
attracted  by  Duluth's  recreational 
opportunities.  In  a  further  review  of 
commuting  data.  BEA  confirmed  that 
nearly  as  many  Koochiching  residents 
commute  to  work  to  the  Duluth  EA  as 
to  the  Minneapolis  EA;  and  nearly  as 
many  Kittitas  residents  commute  to 
work  to  the  Richland  EA  as  to  the 
Seattle  EA.  Accordingly,  Koochiching  is 
reassigned  to  the  Duluth  EA.  and 
Kittitas  is  reassigned  to  the  Richland 
EA. 

3.  Identification  of  CEA's  Having 
Nonmetropolitan  Nodes 

In  the  previous  notice,  BEA  proposed 
that  each  CEA  that  has  a 
nonmetropolitan  node  should  cpntain  at 
least  five  counties  that  are  linked  by  ties 
of  labor-force  commuting,  as  well  as  of 
newspaper  circulation.  In  one  comment, 
it  was  suggested  that  newspaper 
circulation  data  should  play  a  larger  role 
in  the  identification  of  such  CEA's.  In 
particular,  counties  that  are  locations  of 
newspapers  read  by  specified  numbers 
of  persons  could  be  identified  as 
nonmetropolitan  nodes,  regardless  of 
the  number  of  counties  economically 
tied  to  the  nodes.  In  BEA's  view, 
economic  ties  among  counties  should  be 
given  substantial  weight  in  the 
identification  of  CEA's. 

4.  Effective  Date  for  the  New  Economic 
Areas 

The  U.S.  Department  of 
Transportation's  Bureau  of 
Transportation  Statistics  (BTS)  presents 
data  from  its  Commodity  Flow  Survey 
for  regionswihe  regions,  called  National 
Transportation  Analysis  Regions 
(NTAR's),  are  groupings  of  the  EA's 
previously  published.  This  new  set  of 
EA's  might  entail  a  new  set  of  NTAR's. 
In  comments  on  the  previous  notice, 
BTS  requested  that  BEA  delay  the 
effective  date  for  the  new  EA's  by  one 
or  two  years  in  order  to  provide  enough 
time  for  BTS  and  BEA  to  coordinate 
their  area  redefinitions.  BEA  cannot 
accommodate  this  request  because  it  is 
committed  to  preparing  economic 
projections  for  the  redefined  EA's  as 
part  of  the  set  of  BEA  regional 
projections  to  be  prepared  this  year 
(1995). 

Part  III:  Map  and  List  of  the  New  172 
BEA  Fconomic  Areas 

Codes  hom  001  to  172  are  assigned  to 
the  new  EA's  in  approximate  geographic 
order,  beginning  with  001  in  northern 
Maine,  continuing  south  to  Florida,  then 
north  to  the  Great  Lakes,  and  continuing 
in  a  serpentine  pattern  to  the  West 


Coast.  Analysts  are  cautioned  that  these 
codes  differ  from  those  in  the  previous 
notice.  Except  for  the  Western 
Oklahoma  EA  (126).  the  Northern 
Michigan  EA  (058),  and  the  17  EA's  that 
mainly  correspond  to  consolidated 
metropolitan  statistical  areas  (CMSA's), 
each  EA  is  named  for  the  metropolitan 
area  or  city  that  is  the  node  of  its  largest 
CEA  and  that  is  usually,  but  not  always, 
the  largest  metropolitan  area  or  city  in 
the  EA.  The  following  list  provides  EA 
codes  and  names.  EA  boundaries  and 
codes  are  shown  on  the  map  following 
the  list. 


EAcode 

Name 

001  

Bangor,  ME. 

002 

Portland.  ME. 

003 

Boston-Wofcester-Lawence-Low- 

ell-Brockton,  MA-NH. 

004 

Burlington,  VT. 

005 

Altiany-Schenectady-Troy,  NY. 

006 

Syracuse,  NY. 

007 

Rochester.  NY. 

008 

Buffalo-Niagara  Falls,  NY. 

009 

State  College,  PA. 

010 

New  York-No.   New  Jersey-Long 

Island,  NY-f4J-CT-PA  (CMSA- 

70) 

Oil  

Harrisburg-Lebanon-Carlisle,  PA. 

012 

Philadelphia-Wilmington-Atlantic 

City,    PA-NJ-DE-MD    (CMSA- 

77) 

013 

Washington-Baltimore,      DC-MD- 

VA-WV  (CMSA-97) 

014 

Salistxjry.  MD. 

015 

Richrrxjnd-Peterstxjrg,  VA. 

016 

Staunton.  VA. 

017 

Roanoke,  VA. 

018 

Greenst)oro-Winston-Salem-Hign 

Pont.  NC. 

019 

Raleigh-DurhanrvChapel  Hill.  NC. 

020 

Norfolk-Virginia       Beach-Newport 

News,  VA-NC. 

021  

Greenville,  NC. 

022 

Fayetteville,  NC. 

023 

Chartotte-Gastonia-Rock  Hill,  NC- 

SC. 

024 

Columbia.  SC. 

025 

Wilmington,  NC. 

026 

Charleston-Nonh  Charleston,  SC. 

027 

Augusta-Aiken,  GA-SC. 

028 

Savannah.  GA. 

029 

Jacksonville,  FL. 

030 

Orlando.  FL. 

031  

Miamt-Fort        Lauderdale.         FL 

(CMSA-56). 

032 

Fori  Myers-Cape  Coral,  FL. 

033 

Sarasota-Bradenton,  FL. 

034 

Tampa-St.  Petersburg-Clearwater, 

FL. 

035 

Tallahassee,  FL. 

036 

Dothan,  AL. 

037 

Albany,  GA. 

038 

Macon,  GA. 

039 

Columbus,  GA-AL 

040 

Atlanta,  GA. 

041  

Greenville-Spartar*urg-Anderson. 

SC. 

042 

Asheville,  NC. 

043 

Chattanooga,  TN-GA. 

044  

Knoxville.  TN. 

UMI 
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EAcode 

Name 

045 

Johnson       City-»Ongsport-Bfistol. 

TN-VA. 

046 

Hickory-Morganton.  NC. 

047 

Lexington,  KY. 

048 - 

Charieston,  WV. 

049 

Ctncinnah-Hamtfton,      OH-KY-JN 

{CMSA-21) 

050 

Dayton-SpfingfieW.  OH. 

051  

CoJumbus.  OH. 

052 

Wheeling.  WV-OH. 

053 

Pittstxjrgh.  PA. 

054 

Ene.  PA. 

055 

Cteveiand-Akron.  OH  {CMSA-28). 

056 

Toledo,  OH. 

057 

Detrort-Ann        Artxx-Flint.        Ml 

(CMSA-35). 

068 

Northern  Michigan.  Ml. 

059 

Green  Bay.  Wl. 

060 

Appleton-Oshkosh-Neenah.  Wl. 

061  

Traverse  Qty.  MI. 

062 

Grand   Rapids-Muskegon-Holland. 

MI. 

063 

Milwaukee-Raane.    Wl    (CMSA- 

63) 

064 

Chcago-Gary-Kenosha.  IL-IN-WI 

(GMSA-14). 

065 

Elkhart-Goshen.  IN. 

066 

Fort  Wayne.  IN.- 

067 

Indianapolis.  IN. 

068 

Champaign-Urt>ana,  IL. 

069 

EvansviUe-Henderson.  IN-KY. 

070 

Lomsviile,  KY-IN. 

071  

Nashville.  TN. 

072 

Paducah.  KY. 

073 

Menphis.  TN-AR-MS. 

074 

HuntsviUe.  AL. 

075 

Tupek).  MS. 

076 

Greenville.  MS. 

077 

Jackson.  MS. 

078 

Birmingham,  AL. 

079 

Montgomery.  AL 

080 

Mobile.  AL. 

081  

Pensacda,  FL. 

082 

Bitoxi-Gulfport-Pascagoijla.  MS. 

083 

New  Orleans.  LA. 

084 

Baton  Rouge.  LA. 

085 

Lafayette.  LA. 

086 

Lake  Charles.  LA. 

EAcode 

Name 

087 

Beaumont-Port  Arthur.  TX. 

088 

Shreveport-Bossier  City,  LA. 

089 

Monroe,  LA. 

090 

Little  Rock-North  Little  Rock.  AR. 

091  

Fort  Smith.  AR-OK. 

092 

FayetteviUe-Springdale-Ftogers. 

AR. 

093 

Joplin.  MO. 

094 

SpringfieW.  MO. 

095 

JonestxjTO.  AR. 

096 

St.  Louis.  MO-IL. 

097 

SpringfieW.  IL. 

098 

Columbia.  MO. 

099 

Kansas  City.  MO-KS. 

100 

Des  Moines.  lA. 

101  

Peoria-Pekin,  H.. 

102 

Davenport-Moline-Rock  Island,  lA- 

IL 
Cedar  Rapids,  lA. 

103 

104 

Madison.  Wl. 

105 

La  Crosse,  WI-MN. 

106 

Rochester.  MN. 

107 

Minneapolis-St.  Paul.  MN-WI. 

108 

Wausau,  Wl. 

109 

DukJth-Stperior,  MN-WI. 

110 

Grand  Forks.  N0-*4N. 

Ill  

Minot.  ND. 

112 

Bismarck.  ND. 

113 

Fargo-Moortiead,  ND-MN. 

114 

At)erdeen.  SO. 

115 

RapKl  City.  SO. 

116 

Sioux  FaNs.  SO. 

117 

Sioux  City.  lA-NE. 

118 

Orraha.  NE-IA. 

119 

Lincoln.  NE. 

120 

Grand  Island.  NE. 

121  

North  Platte.  NE. 

122 

Wichita.  KS. 

123 

Topeka.  KS. 

124 

Tulsa,  OK. 

125 

Oklahoma  Oty,  OK. 

126 

Western  Oklahoma,  OK. 

127 

Dallas-Fort  Worth.  TX  (CMSA-31 ). 

128 

Abilene.  TX. 

129 

San  AngekJ.  TX. 

130 „ 

AustirvSan  Marcos,  TX. 
Houston-GalvestOfvBrazoria,      TX 

131  

{CMSA-42). 

132 

Corpus  Christi.  TX. 

EAcode 

Name 

133 

McAllen-Edinburg-Mission.  TX. 

134 

San  Antonk),  TX. 

135 

Odessa-Midland.  TX. 

136 

Hobbs,  NM. 

137 

Lubbock.  TX. 

138 

Amarilto.  TX. 

139 

Santa  Fe.  NM. 

140 

Pueblo.  CO. 

141  

Denver-BoukJer-Greeley,           CO 

(CMSA-34). 

142 

Scottsblutf,  NE. 

143 

Caster,  WY. 

144 

Billings,  MT. 

145 

Great  Fals.  MT. 

146 

Missoula.  MT. 

147 

Spokane.  WA. 

148 

Idaho  Falls.  ID. 

149 

Twin  Falls.  ID. 

150 

Boise  City.  ID. 

151  

Reno.  NV. 

152 

Salt  Lake  CIty-Ogden.  UT. 

153 

Las  Vegas.  NV-AZ. 

154 

FlagstaH,  A2. 

156 

Farmington.  NM. 

156  _ 

Albuquerque,  NM. 

157 

El  Paso,  TX. 

158 

Phoenix-Mesa.  AZ. 

159 

Tucson,  AZ. 

160 

Los        Angeles-Riverside-Orange 

County,  CA  {CMSA-49) 

161  

San  Diego,  CA. 

162 

Fresno,  CA. 

163 

San  Francisco-Oakland-San  Jose. 

CA  (CMSA-84). 

164 

Sacramento- Yolo.  CA  (CMSA-82) 

165 

Redding.  CA. 

166 

Eugene-Springfield.  OR. 

167 

Portland-Satem.  OR-WA  (CMSA- 

79). 

168 

Pendleton.  OR. 

169 

Richland-Kennewick-Pasco.  WA. 

170 

Seattle-Tacoma-Bremerton.       WA 

(CMSA-91) 

171  

Anchorage.  AK. 

172 

Honolulu.  HI. 

BILLING  COOE  3S10-06-M 
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Pari  IV:  Availability  of  Additional 
Information 

The  codes,  names,  and  numerica! 
f;ounts  of  the  counties  contained  in  each 
EA  and  CEA  and  of  the  CEA's  contained 
in  each  EA  are  available  through  two 
electronic  services  from  the  Commerce 
Department  s  STAT-USA:  For  the 
Economic  Bulletin  Board  (EBB),  use  a 
personal  computer  and  modem,  dial 
(202)  482-3870.  and  follow  the 
instructions.  For  Internet,  access  the 
EBB  using  Telnet  address  "ebbstat- 
usa.gov"  for  remote  login,  and 
download  the  file  named  "eacodes.exe." 
For  prices  and  other  information  about 
these  services,  call  (202)  482-1986. 

The  codes,  names,  and  numerical 
counts  are  also  available  on  a  3  V^-inch. 
high-density  diskette  for  $20.  When 
ordering,  please  specify  the  BEA 
Accession  Number  61-^5-40-101.  Send 
your  order,  along  with  a  check  or  money 
order  payable  to  "Bureau  of  Economic 
Analysis."  to  Public  Information  Office. 
Order  Desk  BE-53.  Bureau  of  Economic 
Analysis.  U.S.  Department  of 
Commerce.  Washington.  EX:  20230.  For 
further  information  or  to  order  using 
MasterCard  or  VISA,  call  (202)  606- 
3700. 

Carol  S.  Carson, 
Director 
jFR  Dtic.  «5-<jIX>»  Kilitl  ,t-tM»5:  8:45  anil 
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Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Materials  Technical 
Advisor>'  Committee  will  be  held  April 
6.  1995.  10:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2).  I4th 
&  Pennsylvania  Avenue  N\V.. 
Washington.  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3. 1'resentation  by  the  Office  of 
Strategic  Industries  and  Economic 
Security  on  the  services  it  provides  to 
companies  engaged  in  the  export  of 
controlled  commodities. 

4.  Presentation  by  the  Office  of 
Chemical  and  Biological  Controls  and 
Treaty  Compliance  and  agreements 
affecting  export  of  Category  1 
commodities. 


5.  Discussion  on  ECCN  1C60C: 
Precursor  and  intermediate  chemicals 
used  in  the  production  of  chemical 
warfare  agents.  Specifically,  on  whether 
or  not  control  on  Item  25,  hydrogen 
fluoride,  includes  hydrofiuoric  acid. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members. 
the  Committee  suggests  that  presenters 
to  the  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter 
TAC  Unit/OAS/EA— Room  3886C 
Bureau  of  Export  Administration 
U.S.  Department  of  Commerce 
Washington.  DC  20230 

For  further  information  or  copies  of  the 
iMiiuitcs,  contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  March  7. 1995. 
L«e  Ann  Carpenter, 

PirPttor.  Technical  Advisory'  Committee  l^nit. 
IFR  Doc.  95-«009  Filed  3-9-95;  8:45  am] 
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Foreign-Trade  Zones  Board 
(Order  No.  731] 

Grant  of  Auttiority  for  Subzone  Status; 
Amoco  Oil  Company  (Oil  Refinery) 
Texas  City,  TX 

Pursuant  to  its  authority  undor  the  Foreign- 
Trade  Zones  Act  of  )une  18, 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\': 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Texas  City  Foreign  Trade  Zone 


Corporation  (formerly  Foreign  Trade 
Zone  of  Texas  City-Gulf  Coast.  Inc.). 
grantee  of  Foreign-Trade  Zone  199.  for 
authority  to  establish  special-purpose 
subzone  status  at  the  oil  refinery 
complex  of  Amoco  Oil  Company,  in 
Texas  City.  Texas,  was  filed  by  the 
Board  on  March  10. 1993,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  8-93, 
58  FR  16396.  3-26-93);  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  199A)  at  the  Amoco 
Oil  Company  refinery  complex,  in  Texas 
City.  Texas,  at  the  locations  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  consumed  as  fuel  for 
the  refinerv'  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone. 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000-# 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— petrocihemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 

— products  for  export;  and. 

— products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30. 2000.  subject  to 
extension. 

Signed  at  Washington.  DC,  this  3rd  day  of 
March  1995. 

Paul  L.  lofle. 

Acting  Assistant  Sttcretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 
jFR  Doc.  95-6010  Filed  3-9-95;  8:45  am) 
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International  Trade  Administration 
(A-357-810] 

Amended  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  From 
Argentina 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Jennifer  Stagner,  Office  of 
Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230; 
telephone  (202)  482-3464  or  (202) 482- 
1673,  respectively. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  investigation  does  not 
cover  casing,  tubing,  or  drill  pipe 
containing  10.5  percent  or  more  of 
chromium.  The  OCTG  subject  to  this 
investigation  is  currently  classified  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers:  7304.20.10.00.  7304.20.10.10. 
7304.20.10.20,  7304.20.10.30, 
7304.20.10.40.  7304.20.10.50. 
7304.20.10.60,  7304.20.10.80, 
7304.20.20.00,  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50. 
7304.20.20.60,  7304.20.20.80. 
7304.20.30.00.  7304.20.30.10, 
7304.20.30.20.  7304.20.30.30. 
7304.20,30.40.  7304.20.30.50. 
7304.20.30.60,  7304.20.30.80, 
7304.20.40.00,  7304.20.40.10, 
7304.20.40.20,  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50. 
7304.20.40.60,  7304.20.40.80, 
7304.20.50.10.  7304.20.50.15. 
7304.20.50.30.  7304.20.50.45. 
7304.20.50.50,  7304.20.50.60. 
7304.20.50.75,  7304.20.60.10. 
7304.20.60.15.  7304.20.60.30. 
7304^20.60.45,  7304.20.60.50. 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00,  7304.20.80.00, 
7304.20.80.30,  7304.20.80.45. 
7304.20.80.60,  7305.20.20.00. 
7305.20.40.00.7305.20.60.00. 
7305.20.80.00.  7306.20.10.30. 


7306.20.10.90,  7306.20.20.00. 
7306.20.30.00.  7306.20.40.00. 
7306.20.60.10.  7306.20.60.50, 
7306.20.80.10.  and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

References  to  the  Antidumping  and 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (57  FR  1131,  January 
10, 1992)  (concerning  correction  of 
ministerial  errors  in  a  preliminary 
determination),  which  were  withdrawn 
on  January  3, 1995  (60  FR  80).  are 
provided  solely  for  further  explanation 
of  the  Department's  practice  and 
procedures  with  respect  to  correction  of 
ministerial  errors.  The  subject  matter  of 
these  regulations  is  being  considered  in 
connection  with  an  ongoing  rulemaking 
proceeding  which,  among  other  things, 
is  intended  to  conform  the  Department's 
regulations  to  the  Uruguay  Round 
Agreements  Act. 

Amendment  of  Preliminary 
Determination 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(b)).  on  February  2. 
1995,  the  Department  of  Commerce  (the 
IDepartment)  published  its  preliminary 
determination  that  OCTG  from 
Argentina  were  being  sold  at  less  than 
fair  value  (60  FR  6503,  February  2, 
1995). 

On  February  3, 1995,  Siderca  S.A.I.C. 
(Siderca),  the  respondent  in  the 
investigation,  timely  alleged  that  the 
Department  had  made  a  ministerial 
error  in  its  preliminary  determination 
and  requested  that  the  Department 
correct  this  error.  This  alleged  error 
involved  different  U.S.  further 
manufacturing  costs  associated  with  the 
same  control  number.  Siderca  stated 
that  the  reported  control  numbers  were 
based  on  the  merchandise  as  imported 
into  the  United  States.  Certain  products 
that  were  identical  as  imported  and 
therefore  had  identical  control  numbers 
were  further  manufactured  into  different 
products  with  different  corresponding 
costs. 

Siderca  argued  that  the  Department 
incorrectly  averaged  different  U.S. 
manufactured  costs  by  imported 
product  (i.e.  control  number)  instead  of 
matching  the  individual  sales 
transactions  with  the  submitted  costs 


applicable  to  that  transaction.  Siderca 
stated  that  correcting  for  the  error  would 
change  the  preliminary  antidumping 
margin  to  0.42%,  a  de  minirnis  amount, 
and  therefore  the  preliminarj- 
determination  would  be  negative. 

Pursuant  to  19  CFR  353.28(c)(1994), 
the  Department  may  correct  "ministerial 
errors"  in  its  calculations.  A 
"ministerial  error  '  is  defined  in  19  CFR 
353.28(d)(1994)  as  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  type  of  unintentional 
error  which  the  Secretary  considers 
ministerial."  We  agreed  with  Siderca 
that  matching  sales  to  further 
manufacturing  costs  based  on  control 
number  was  a  ministerial  error  (see  the 
February  27. 1995.  memorandum  from 
the  team  to  Barbara  R.  Stafford). 

Furthermore,  in  accordance  with  the 
proposed  regulations  concerning  the 
correction  of  ministerial  errors.  19  CFR 
353.15(g)(4)(ii)  (57  FR  1131. 1133, 
January  10.  1992),  the  Department  will 
correct  ministerial  errors  in  a 
preliminary  determination  if  the  errors 
constitute  "significant  ministerial 
errors."  Under  the  proposed  rules,  a 
ministerial  error  would  be  "significant" 
if  the  correction  of  the  error: 

(A)  Would  resuh  in  a  change  of  at 
least  5  absolute  percentage  points  in. 
but  not  less  than  25  percent  of.  the 
dumping  margin  calculated  in  the 
original  (erroneous)  preliminary 
determination;  or 

(B)  Would  resuh  in  a  difference 
between  a  dumping  margin  of  zero  (or 
de  minimis)  and  a  margin  of  greater  than 
de  minimis. 

After  correcting  for  the  ministerial 
error,  the  margin  for  Siderca  changed  to 
0.42%,  a  de  minimis  amount.  Therefore, 
this  error  is  "significant"  as  defined  in 
the  Department's  proposed  regulations. 
Thus,  the  Department  is  hereby 
amending  its  preliminary  determination 
to  correct  for  this  ministerial  error. 

Discontinuation  of  Suspension  of 
Liquidation 

Since  the  amended  margin  for  Siderca 
is  now  de  minimis,  we  are  directing  the 
Customs  Service  to  discontinue 
suspending  liquidation  of  all  entries  of 
OCTG  from  Argentina,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  2.  1995,  the  date  of 
publication  of  the  original  preliminary 
determination  in  the  Federal  Register. 
Furthermore,  we  are  directing  the 
Customs  Service  to  refund  all  cash 
deposits  or  postings  of  a  bond  which 
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hiive  been  collected  on  the  subject 
merchandise  from  Argentina. 

ITC  Notincation 

In  ac:cordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
amended  preliminary  determination. 

In  accordance  with  section  735(b)(3). 
if  our  final  determination  is  affirmative, 
the  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
tha-aten  material  injury  to.  the  U.S. 
industry  within  75  days  after  the  date  of 
that  affirmative  final  determination. 

Public  Comment 

In  accordance  w  ith  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  lea.st  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
luttr  than  May  2,  1995,  and  rebuttal 
briefs  no  later  than  May  9, 1995.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
two  pages  in  conjunction  with  case 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
iiontain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b).  we 
will  hold  a  public  hearing  to  give 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  May  19, 1995.  at  10:00 
a.m.  at  the  U.S.  Department  of 
Commerce,  Room  1414, 14th  Street  and 
Constitution  Avenue.  N.VV.. 
Washington.  D.C.  20230.  Parties  should 
confirm  the  time,  date,  and  place  of  the 
bearing  48  hours  before  the  scheduled 
time. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  ( 19 
U.S.C.  1673b(0)  and  19  CFR 
353.ir.(a)(4).- 

Dated:  March  6.  1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
■  Administration. 
|FK  tkK.  95-«011  Filed  3-9-95;  8:45  ami 
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Notice  of  Postponement  of  Pireliminary 
Antidumping  Duty  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  With  Rollers  From  ttie  People's 
Republic  of  China 

AGENCY:  Import  Administration,. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  }ohn 
Brinkmann  (202-482-5288)  or  Michelle 
Frederick  (202-182-0186),  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
POSTPONEMENT  OF  PRELIMINARY 
DETERMINATION:  On  November  21,  1994. 
the  Department  of  Commerce  ("the 
Department")  initiated  an  antidumping 
duty  investigation  of  certain  partial- 
extension  steel  drawer  slides  with 
rollers  ("drawer  slides")  from  the 
People's  Republic  of  China  (PRC)  (59  FR 
60773.  November  28, 1994).  The  notice 
of  initiation  stated  that  if  this 
investigation  proceeds  normally,  the 
Department  would  issue  its  preliminarj- 
determination  on  or  before  April  9. 
1995. 

On  December  15. 1994,  the  U.S. 
International  Trade  Commission 
determined  that  there  is  a  reasonable 
indication  that  a  U.S.  domestic  industry 
is  threatened  with  material  injury  by 
reason  of  imports  of  drawer  slides  from 
the  PRC  (59  FR  65787.  December  21, 
1994). 

This  investigation  is  rendered 
extraordinarily  complicated  by  the 
novel  issue  of  government  ownership  of 
exporters  of  subject  merchandise. 
Furthermore,  information  available  to 
the  E)epartment  indicates  that  there  are 
many  producers/exporters  of  the  subject 
merchandise.  The  process  of  identifying 
all  exporters  who  sold  subject 
merchandise  to  the  United  States  during 
the  POI  caused  significant  delays  in 
issuing  our  questionnaire.  In  addition, 
we  determine  at  this  time  that 
respondent  parties  in  this  investigation 
appear  to  be  cooperating. 

For  these  reasons,  pursuant  to 
sections  733(c)(l)(B)(i)  (II)  and  (10)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  we  determine  that  this 
investigation  is  extraordinarily 
complicated  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determination  in  accordance  with 
733(c)(l)(B)(li)  of  the  Act.  Therefore,  we 
ar& postponing  our  preliminary 
determination  in  this  investigation  until 
no  later  than  May  30, 1995. 


This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  of  1930,  as 
amended,  and  19  CFR  353.15(d). 

Dated:  March  3, 1995. 
Barbara  R.  StafTord. 

Deputy  Assistant  Secretary  for  Investigations. 

Import  Administration. 

IFR  Doc.  95-6012  Filed  3-9-95;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award's  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday,  April  5. 
1995.  from  8:30  a.m.  to  5:00  p.m.  The 
Board  of  Overseers  consists  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  April  5, 1995, 
will  be  for  the  Board  of  0\'erseers  to 
receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Judges  Panel 
of  the  Malcolm  Baldrige  National 
Quality  Award.  These  reports  and 
discussions  will  cover  the  following 
topics:  overview  of  the  Award  process; 
status  of  the  1994/1995  Award  cycles 
and  application  trends;  update  on  pilot 
programs:  status  of  legislation;  the 
responsibility  of  Judges  and  Overseers; 
and  technology  transfer  discussions 
regarding  the  Conference  Board  regional . 
series,  the  Quest  for  Excellence 
Conference  and  State  and  local 
networks. 

DATES:  The  meeting  will  convene  April 
5. 1995,  at  8:30  a.m..  and  adjourn  at  5 
p.m.  on  April  5. 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Administration  Building 
Conference  Room  (seating  capacity  36. 
includes  24  participants).  Gaithersburg. 
Marj'land  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2030. 


Dated:  March  6. 1995. 
Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  95-5954  Filed  3-9-95;  8:45  ami 

BILUNG  COOE  361»-13-«l      - 


Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

aoid  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  there  will 
be  a  closed  meeting  of  the  Judges  Panel 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Tuesday,  April  4, 
1995,  from  8:30  a.m.  to  5  p.m.,  and  a 
public  nioeling  on  Wednesday,  April  5, 
1995.  from  8:30  a.m.  to  5  p.m.  The 
Judges  Panel  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce.  The  meeting 
will  be  composed  of  two  parts.  On  April 
4.  1995,  the  Judges  Panel  will  meet  to 
hold  final  review  of  the  1994  Award 
cycle;  establish  the  1995  Award  cycle, 
including  examiner  selection  and 
training;  review  of  evaluations  of 
applicants  not  selected  for  an  award; 
review  improvements  on  the  feedback 
and  judging  processes,  and  discuss 
future  plans  for  the  Award  program. 
Review  and  discussion  of  applications 
contain  trade  secrets  and  proprietary 
commercial  information  submitted  to 
the  Government  in  confidence.  This 
meeting  will  include  a  working  lunch. 
On  April  5.  1995,  there  will  be  a 
combined  meeting  of  the  members  of 
the  Judges  Panel  and  the  Board  of 
Overseers.  The  purpose  of  this  meeting 
will  be  for  the  Board  of  0\'erseers  to 
receive  and  then  discuss  reports  from 
the  Judges  Panel  and  the  National 
Institute  of  Standards  and  Technology 
(NIST).  These  reports  and  discussions 
will  cover  the  following  topics: 
overview  of  the  Award  process;  status  of 
the  1994/1995  Award  cycles  and 
application  trends;  update  on  pilot 
programs;  status  of  legislation;  the 
responsibility  of  Judges  and  Overseers; 
and  technology  transfer  discussions. 
The  meeting  on  April  4,  1995, 
scheduled  to  begin  at  8:30  a.m.  and  end 
at  5  p.m..  will  be  closed. 
DATES:  The  meeting  will  convene  April 
4.  1995,  at  8:30  a.m.  and  adjourn  at  5:00 
p.m.  on  April  5,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 


Conference  Room  (seating  capacity  36, 
includes  24  participants),  Gaithersburg, 
Mar>land  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for  • 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2036. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  March 
3, 1994,  that  the  meeting  of  the  Panel  of 
Judges  will  be  closed  pursuant  to 
Section  10(d)  of  the  Federal  Advisor)- 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act,  P.L. 
94—409.  The  meeting,  which  involves 
examination  of  records  and  discussion 
of  Award  applicant  data,  may  be  closed 
to  the  public  in  accordance  with  Section 
552b(c)(4)  of  Title  5,  United  States  Code, 
since  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

Dated:  March  6,  1995. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  95-5955  Filed  3-9-95;  8:45  am) 

BILLING  COOE  U10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  0221 95F] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P492A  and 
P492B). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Graham  A.J.  Worthy,  Marine  Mammal 
Research  Program.  Texas  A&M 
University,  4700  Avejiue  U,  Galveston, 
TX  77551-5923  (co-mvestigators:  Alan 
Abend  and  Lisl  K.M.  Shoda),  has 
applied  in  due  form  for  a  permit  to 
obtain  skin,  blubber,  blood,  and  muscle 
samples,  and  to  import/export  samples 
from  various  species  of  cetaceans  and 
pinnipeds  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  April  10, 1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 


Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring,^ 
MD  20910  (301/713-2289); 

Southeast  Region,  NMFS,  9720 
Executive  Center  Drive,  N.,  St. 
Petersburg,  FL  33702-2532  (813/570- 
5312);  and 

Southwest  Region.  NMFS.  501  W. 
Ocean  Boulevard,  Lxing  Beach,  CA 
90802-4213  (310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  Silver  Spring.  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Dr.  Worthy  and  Mr.  Abend  (P492A) 
request  a  permit  to  biopsy  two  captive 
beluga  whales  {Delphinapterus  leucas) 
at  the  Aquarium  of  Wildlife 
Conservation,  and  obtain,  import,  and 
export  skin,  blubber,  and  blood  samples 
from  various  other  species  of  pinnipeds 
and  cetaceans.  Samples  to  be  imported 
from/exported  to  Canada,  Nonvay,  and 
the  Netherlands  will  be  obtained  from 
other  permitted  researchers  and 
stranded  animals.  The  objectives  are  to 
determine  the  actual  tissue  turnover 
rates  of  marine  mammals  using  stable 
isotope  tracers,  determine  which  tissues 
are  suitable  for  fatty  acid  tracing  of 
marine,  mammal  diets,  and  apply  the 
turnover  rates  to  free-ranging  marine 
mammals  to  identify  prey  and 
movement. 

Dr.  Worthy  and  Ms.  Shoda  (P492B) 
request  a  permit  to  biopsy  30 
rehabilitating  beached/stranded 
northern  elephant  seals  [Mirour}ga 
angustirostris]  at  Sea  World  and/or  The 
Marine  Mammal  Center.  The  objectives 
of  the  study  are  to  determine  the  pattern 
of  toxin  redistribution  as  northern 
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elephant  seals  improve  from  a  thin 
blubt)er  layer  emaciated  state  to  a  thick 
blubber  layer  fattened  state,  determine 
whether  there  are  detectable  changes  in 
cellular  immune  function  as  animals 
gain  body  condition,  and  characterize 
the  relationship  between  cellular 
immune  responsiveness  and  OC  levels. 

Dated:  March  3. 199S. 
P.A.  Montanio, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc  95-5925  Filed  3-9-95;  8:45  am] 

BILUNO  COOe  3S1»-Z2-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Di.sabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  10,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  RO.3-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
19,  December  23,  1994  and  January  13, 
1995.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
42821.  66300  and  60  FR  3196)  of 
proposed  additions  to  the  Procurt'ment 
List. 

After  consideration  of  the  material 
pre.sented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  foe  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 
Commodities.  Mineral  Oil,  Lanolated. 

6505-01-009-2897.  6505-00-890- 

2027 
Services.  Janitorial/Custodial,  Des 

Moines  International  Airport.  Air 

National  Guard  Base,  Des  Moines. 

Iowa 
Janitorial/Cu.stodial,  NISE  East  Building. 

4600  Marriot  Drive.  North  Charleston. 

South  Carolina 
Operation  of  Recycling  Center.  Minot 

Air  Force  Base,  North  Dakota 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

IFR  Doc.  95-5952  Filed  3-9-95;  8:45  am) 
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Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  procutement  U.st. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
military  re{.ale  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  10, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 


1735  Jefferson  Davis  Highway. 
Ariington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.  * 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  military  resale  commodities 
and  services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
military  resale  commodities  and 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  military  resale 
commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
military  resale  commodities  and 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  military  resale 
commodities  and  services  proposed  for 
addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement{s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  military  resale 
commodities  and  services  have  been 
proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 
Military'  Resale  Commodities 
Mitt.  Barbecue 
MR.  891 
NPA:  The  Lighthouse  for  the  Blind  in 

New  Orleans 
New  Orleans.  Louisiana 

Chester  County  Branch  of  the 
Pennsylvania  Association  for  the 
Blind.  Inc.  Coatesville,  Penn.sylvania 

Mop,  Sponge.  Block 


M.R.  990 

NPA:  Royal  Maid  Association  for  the 
Blind.  Inc..  Hazlehurst,  Mississippi 

Services 

Conversion  of  Magazines  to  Braille 

Library  of  Congress 

National  Library  Service  for  the  Blind 

and  Physically  Handicapped. 

Washington.  DC 
(for  the  following  magazines:  Better 
Homes  &  Garden,  Boys  Life.  Consumer 
Research.  Cooking  Light.  Fortune.  Inside 
Sports.  Isaac  Asimov's  Science  Fiction. 
Ladies  Home  Journal,  Musical 
Mainstream,  National  Geographic.  New 
York  Times,  PC  Computing,  Playboy. 
Popular  Communications.  Popular 
Mechanic,  and  Science  News) 
NPA:  The  Clovemook  Center, 

Opportunities  f/t  Blind,  Cincinnati, 

Ohio 
Janitorial/Custodial 
U.S.  Coast  Guard  Air  Station 
Clearwater,  Florida 
NPA:  The  Pinellas  Association  for 

Retarded  Children,  St.  Petersburg, 

Florida 
Mailroom  Operation 
U.S.  Army  Corps  of  Engineers 
Cold  Regions  Research  &  Engineering 

Laboratory 
Hanover,  New  Hampshire 
NPA:  West  Central  Services,  Lebanon, 

New  Hampshire 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
c;ontractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furni.sh  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
conne<;tion  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

Item  proposed  to  be  deleted  to  the 
Procurement  List: 
Cocoa  Beverage  Powder 
8960-01-323-9627 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  95-5953  Filed  3-9-95:  8:45  ami 

BILLING  CODE  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Collegiate  Education  Advisory 
Committee;  Meeting 

AGENCY:  U.S.  Army  Gidet  Command, 

DOD. 

ACTION:  Notice  of  meeting. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Collegiate  Education 
Advisory  Committee. 

Date  of  Meeting:  U-U  April  1995. 

Place  of  Meeting:  Virginia  Military  Institute 
(VMI),  l/cxington,  Virginia. 

T/me  o/ Meeting:  0830-1700—11  April 
1995;  0830-1000—12  April  1995. 

Proposed  Agenda:  Review  and  discussion 
of  the  status  of  Army  ROTC  since  the  July  '94 
meeting  at  Fort  Bragg,  North  Carolina. 
1.  Purpose  of  meeting:  The  Committee 
will  review  the  significant  changes  in 
ROTC  scholarships,  missioning, 
advertising  strategy,  marketing,  camps 
and  on-campus  training,  the  Junior  High 
School  Program  and  ROTC  Nursing. 

2.  Meeting  of  the  Advisory  Committee  is 
open  to  the  public.  Due  to  space  limitations, 
attendance  may  be  limited  to  those  persons 
who  have  notified  the  Advisory  Committee 
Management  Office  in  writing  at  least  five 
days  prior  to  the  meeting  of  their  intent  to 
attend  the  11-12  April  1995  meeting. 

3.  Any  member  of  the  public  may  file  a 
written  statement  with  the  Committee  before, 
during  or  after  the  meeting.  Based  on  the 
extent  that  time  permits,  the  Committee 
Chairman  may  allow  public  presentations  of 
oral  statements  at  the  meeting. 

4.  All  communications  regarding  this 
Advisory  Committee  should  be  addressed  to 
Mr.  Roger  Spadafora,  U.S.  Army  Cadet 
Command,  Attn:  ATCC-TE,  Fort  Monroe, 
Virginia  23669-5000.  Telephone:  (804)  727- 
4595. 

Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  95-5841  Filed  3-9-95;  8:45  ami 

BILUNO  COOE  371(M)»-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Operations  and 
Management 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  S<:ience  Board 
Task  Force  on  Depot  Maintenance 
Operations  and  Management  will  meet 
in  closed  session  on  March  14,  1995  at 


the  Pentagon,  Arlington,  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  provide  advice, 
recommendations  and  suggested 
implementations  of  improvements  to 
the  Department's  depot  maintenance 
operations. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  puhlic. 

Dated;  March  6;  1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register.  Alternati^ 
OSD  Fedend  Register  Liaison  Officer, 
Department  of  Defense. 
IFR  Doc.  95-5832  Filed  3-9-95:  8:45  ami 
BILLING  COOE  5000-04-M 


Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem.  Travel  and 
Transporation  Allowance  Committee, 
DOD. 

ACTION:  Publication  of  Changes  in  Per 
Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  182.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  182  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  MarrJi  1,  1995. 
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SUPPLEHENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  AUowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  wm 
discontinued  effective  June  1. 1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 
The  text  of  the  Bulletin  follows: 

BILUNG  COOC  S00O-04-M 
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M.i„XIMUM  PER  DIEM  KATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  H.^WAII ,  THE 

COMT-IONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 

POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVEF-NMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

M.^KINTJM 

LODGING 

M&It 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

K-^TE 

DATE 

(A)    + 

(B) 

(C) 

ALASKA: 

ADAK   5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

05-15--09-30 

147 

64 

211 

05-15-95 

10-01--05-14 

81 

57 

138 

03-01-95 

ANIAK 

73 

36 

109 

07-01-91 

ATQA.=  -JK 

129 

86 

215 

12-01-90 

BARROW 

105 

83 

188 

11-01-93 

BETHEL 

76 

67 

143 

02-01-94 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54  • 

164 

07-01-93 

COLD FOOT 

95 

59 

154 

10-01-92 

CORDOVA 

05-01--09-30 

79 

76 

155 

05-01-95 

10-01--04-30 

67 

73 

140 

03-01-95 

CRATG 

67 

35 

102 

07-01-91 

DF.NALI  NATIONAL  PARK 

113 

68 

181 

05-01-94 

DILLIMGHAI'I 

85 

64 

149 

11-01-93 

DUTCH  r:ARBOR-UNAL!\.SKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

ELMENDORF  AFB 

05-15--09-30 

147 

64 

211 

05-15-95 

10-01--05-14 

81 

57 

138 

03-01-95 

EMI>10NAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

C5-15--09-30 

147 

64 

211 

05-15-95 

10-01--05-14 

81 

57 

138 

03-01-95 

FT.  WAIt^WRIGHT 

05-15  —  09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01  94 

HOMER 

05-01  —  09-30 

71 

60 

131 

05-01-94 

10-01--04-30 

60 

58 

118 

02-01-94 
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M-AKIMUM    PER    DIEM    RATES    FOR   OFFICIAL    TRAVEL    IN    ALASKA,     .HAWAII,    THE 
C0>2-!0»WEALTHS    OF    PUERTO    RICO   AND   THE    NORTHER.V    MARIANA    ISLAJJDS   AND 
POSSESSIONS    OF   THE    UNITED    STATES    BY    FEDERAL    GOVERNMENT    CIVILIAN 
EMPLOYEES 


yA:<i>'rjM 

MA-XIMU!-! 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

ICCALITY 

■  AMOUNT 

RATE 

.R-^TE 

DATE 

(A)    + 

(B) 

=   (C) 

ALASKA:  (CONT'D) 

JUNEAU 

C4-30--09-14 

$  68 

5  72 

$160 

04-30-95 

09-15--04-29 

77 

71 

148 

03-01-95 

KAT?-'AI  NATIONAL  PARK 

89 

55 

148 

12-01-90 

KENAI-SOLDOTNA 

C4-02--09-30 

104 

74 

178 

04-02-94 

1O-O1--04-01 

67 

71 

138 

01-01-94 

KETCHIKAN 

05-01--09-30 

90 

69 

159 

05-01-95 

10-01  —  04-30 

73 

69 

141 

03-01-95 

KING  SAI.yCN   3/ 

75 

59 

134 

12-01-90 

KIAWCCX 

75 

36 

111 

07-01-91 

KCDIAX 

79 

65 

144 

03-01-95 

KCTZE.BUE 

133 

87 

220 

05-01-93 

KUPARUX  OTLFIELS 

75 

52 

127 

12-01-90 

METLAKATLA 

- 

06-01--10-01  ^ 

95 

58 

153 

06-01-94 

10-02--05-31 

72 

56 

123 

02-01-94 

MURPHY  DOME 

05-15  —  09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

NELSON  lA.GCON 

102 

39 

141 

06-01-91 

N0A7AK 

133 

87 

220 

05-01-93 

NOME 

71 

67 

139 

10-01-93   ■ 

NOG. -.VI K 

133 

87 

220 

05-01-93 

PF.T  ERG  BURG 

77 

54 

131 

03-01-95 

POINT  HOPE 

99 

61 

150 

12-01-90 

POINT  LAY   6/ 

106 

73 

179 

12-01-90 

pru::hoe  bay-dfadhorse 

73 

60 

133 

11-01-93 

SA.ND  POINT 

64 

67 

131 

08-01-94 

SEWARD 

05-01--C9-30 

100 

■  55 

-  155 

05-01-95 

1'0-01--C4-30 

83 

53 

136 

03-01-95 

SHUN-GNAX 

133 

87 

220 

05-01-93 

SITKA-MT.  EDGECOMBE 

C5-15--09-30 

93 

64 

157 

05-15-95 

10-01  —  05-14 

83 

63 

146 

03-01-95 

SKAGWAY 

C5-01--Q9-30 

90 

69 

•  159 

05-01-95 

i:-01--04-30 

73 

68 

141 

03-01-95 

MAXIMUM    PER    DIEM    RATES    FOR   OFFICIAL    TRAVEL    IN   ALASKA,     HAWAII,    THE 
COMMONWEALTHS   OF    PUERTO    RICO   AND    THE    NORTHER:;   MARI.ANA    ISLANDS    AND 
POSSESSIONS   OF  THE   UNITED   STATES    BY    FEDERAL   GC^/ER::mENT   CIVILIAN 
EMPLOYEES 


MAXIMu7^ 

M.Axr^^JI'( 

LODGING 

MS  IE 

PER  DIEM 

EFFECTIVE 

"OCAMTY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

.  =   (C) 

AIASKA:  (CONT'D) 

SPRUCE  CAPE 

$    79 

$  65 

$144 

03-01-95 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

77 

59 

136 

06-01-93 

ST.  PAUL  ISLAND 

62 

63 

125 

10-01-93 

TAN  AN- A 

71 

67 

138 

10-01-93 

TOK 

05-02--09-30 

64 

56 

120 

05-02-95 

10-01--05-01 

50 

52 

102 

.  03-01-95 

.   L'MIAT 

97 

63 

160 

12-01-90 

VALDEZ 

05-01--09-I4 

95 

70 

165 

05  01-95 

G9-15--04-30 

79 

69 

14  9 

03-01-95 

WAINWRIGHT 

90 

75  • 

165 

12-01-90 

WALKER  TAKE 

82 

54 

136 

12-01-90 

WRANGELL 

05-01--09-30 

90 

69 

159 

05-01-95 

10-01--04-30 

73 

68 

141 

03-01-95 

YAKUTAT  . 

77 

56 

135 

11-01-93 

OTHER   3,  4,  6/ 

63 

48 

111  ■ 

01-01-93 

A.MERTCAN  SAMOA 

73 

48 

121 

11-01-94 

GUAM 

155_ 

75 

230 

05-01-93 

HAWAI I : 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

G6-C1-93  - 

ISLAND  OF  H.BlWAII:  OTHER 

111 

69 

180 

01-01-95 

ISLAND  OF  KAUAI 

105 

70 

17  5 

01-01-95 

ISLAND  OF  KURE   1/ 

13 

13 

12-01-90 

ISLAiND  OF  MAUI 

99 

.76 

175 

01-01-95 

ISIAl>ID  OF  OAHU 

100 

67 

167 

01-01-95 

OTHER 

79 

62 

141 

05-01-93 

JOHNSTON  ATOLL   2/ 

22 

22 

44 

C8-01-94 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

• 

NORTH EPi'I  MAJ5IANA  ISLA\'DS: 

ROTA 

48 

77 

125 

05-01-94 

SAIPA.N 

89 

80 

169 

05-01  94 

TIN  IAN 

50 

72 

122 

05-01-94 

OTHER 

20 

13 

33 

12  -01-90 

Page  ^J^;^  7 
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MAXIMUM  PER  DIE>1  PATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COXT-'.ONWEALTKS  OF  PUERTO  RICO  M-iD   THE  NORTHER.M  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  T.HE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIML^I 

MAXIML^ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

iccai:ty 

AMOUNT 

PATE 

PATE 

DATE 

(A)    + 

(B) 

=   (C) 

PUERTO  RICO: 

BAY.V^.ON 

C5-01--11-24 

$107 

$  75 

$182. 

11-01-94 

11-25--04-30 

130 

77 

207 

11-25-94 

CAROLINA 

05-01--11-24 

107 

75 

182 

11-01-94 

ll-25--tD4-30 

130 

.  77 

207 

11-25-94 

FAJARDO  (INCL  C 

eib;^ 

,  LUQUILLO  AND  HUMACAO)  . 

C4-16--12-10 

65 

52 

117 

10-01-93 

12-11'— 04-15 

110 

52 

162 

12-11-93 

FT.  BUCH.aj'J;iJ«J  (INCL 

GSA  SERV  CTR,  GUA'YNABO) 

C5-01--11-24 

107 

75 

192 

11-01-94 

•11-25--Q4-30 

130  - 

77 

207 

11-25-94 

MAYAGUEZ 

85 

65 

150 

08-01-92 

rCNCE 

96 

75 

171 

09-01-93 

ROOSEVELT  ROADS 

04-16--12-10 

65 

52 

117 

10-01-93 

12-11  —  04-15 

110 

52 

162 

12-11-93 

SABANA  SECA 

C5-01--11-24 

107 

75 

192 

11-01-94 

11-25--04-30 

130 

77 

207 

11-25-94 

SAN  JUAN  (INCL 

SAN 

JUAN  COAST  GUARD  UNITS) 

05-01--11-24 

107 

75 

182 

11-01-94 

11-25  —  04-30 

130 

77 

207 

11-25-94. 

OTHER   7/ 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF 

THE 

U.S. :  ■ 

ST.  CPOIX 

04-15--12-14 

119  ■ 

73 

192 

08-01-94 

12-15--34-14 

169 

78 

247 

12-15-94 

ST.  JOHN 

C6-01--I2-14 

255 

78. 

333 

11-01-94 

12-15  —  05-31 

370 

90 

460 

12-15-94 

ST.  THOMAS 

- 

04-17  —  12-17 

141 

106 

247 

08-01-94 

12-19--04-16 

220 

114 

334 

12-18-94 

WAKE  ISLAuN'D   2/ 

30 

25 

55 

10-01-94 

ALL  OTHER  LOCALIT: 

:es 

20 

13 

33 

12-01-90 

FOOTNOTES 

1/  Commercial  facilities  are  noc  available.  The  rr.eal  and  incide.ical 
e.v.pense  race  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  e.xpensei  and  will  be  increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.   Only  Government- owned  and 
contractor  operated  quarters  and  mess  ace  available  at  this  locality.   This 
pec  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quacters  are  available  and 
U.S.  Government  or  contractor  messing  facilities  ace  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
incidental  expenses  at  She.mya  AFB,  Clear  AFS,  Galena  APT  and  King  Sal.m.on 
AFT.   This  rate  will  be  increased  by  the  a.-nount  paid  for  U.S.  Governm.ent  or 
contractor  quarters  and  by  S4  for  each  meal  procured  at  a  commercial 
facility.   The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  U.S.  Governihent  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.   This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  SIO  for  each 
m.eal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  "the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure.  , 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:  Cape   Lisburne  RRL,  Cape  Newenham  .RRL,  Cape  Rcmanzof  APT,  Fort  - 
Yukon  RRL.  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Oliktok  AFS.   The 
amount  to  be  added  to  the  cost  of  governm.ent  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


r-OD  Personnel 


Daily  Rate 
$13 


Page,5t,^.,-; 
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7/  (Eff  9-1-94)   A  per  diem  rate  of  $200  (lodging  $148;  MilE 
$52)  will  be  in  effect  for  Las  Croabaa,  Puerto  Rico,  during  the 
Annual  Conference  of  the  national  Association  of  State  Boating  Law 
Administrators  (KASBLA)  being  held  at  the  El  Conquistador  Resort  and 
Country  Club.   This  rate  will  be  in  effect  from  4-12  September  1994 
only  for  travelers  attending  the  conferemce  and  only  for  travelers 
staying  at  the  El  Conquistador  Resort. 


BtLUNG  CODE  S000-04-C 

Dated:  March  6.  1995. 
Patricia  L.  Toppings. 

Alttrnate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  95-5870  Filed  3-9-95;  8:45  ami 

BILLING  CODE  SOOO-04-M 


Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Reserve  Center, 
Coconut  Grove,  Miami,  FL 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center,  Coconut  Grove, 
Miami,  FL,  the  surplus  property  that  is 
located  at  that  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson,  Real 
Estate  Division,  Southern  Division. 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive.  North  Charleston,  SC 
29419-9010,  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  one  of  the  above. 
SUPPLEMENTARY  INFORMATION:  In  1991. 
the  Naval  Reserve  Center.  Coconut 
Grove,  Miami,  FL,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  June  7, 1991, 


declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  A.ssistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  12.  1994,  the 
City  of  Miami.  FL,  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Reserve 
Center,  Coconut  Grove,  Miami,  FL.  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center,  Coconut  Grove, 
Miami,  FL,  purposes  of  implementing 
the  provisions  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended,  is  the  City  of  Miami,  FL.  Day 
to  day  operations  of  the  commission  are 
handled  by  Mr.  Cesar  H.  Odio,  City 
Manager,  P.O.  Box  330708.  Miami,  FL 


33233-0708,  telephone  (305) 250-5400 
and  facsimile  (305)  285-1835. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Reserve 
Center,  Coconut  Grove,  Miami,  FL,  that 
were  declared  surplus  to  the  federal 
government  on  June  7.  1991. 

Land 

Approximately  3.27  acres  of  fee 
simple  land  at  the  Naval  Reserve  Center, 
Coconut  Grove,  Miami,  FL. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  al.so  be  available  when 
the  station  closes.  Property  numbers  are 
available  on  request. 
— Administrative  building  (one 

structure).  Commen/s;  Approx.  12,330 

square  feet. 
— Garage  (one  structure).  Comments: 

Approx.  6,300  square  feet  with  an 

attached  paint  storage  shed  of  approx. 

1,956  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center.  Coconut  Grove.  Miami, 
FL.  shall  submit  to  the  City  of  Miami. 
FL,  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b).  the  City  of 
Miami  shall  assist  interested  parties  in 
evaluating  the  surplus  property  for  the 
intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Miami,  FL,  the  date  by  which 
expressions  oFinterest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 


Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e..  December 
12.  1994. 

Dated:  Fobniar>'  27.  1995. 

M.D.  Schelzsle. 

l.T.  JACC.  USNH.  Alternate  Federal  Registir 
Liaison  Officer. 

(FK  Doc.  95-5842  Filed  ;j-9-95:  8:45  ami 

BILLING  CODE  3810-FF-^ 


Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Air  Station,  Dallas,  TX— 
Duncanville  Housing 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Station.  Duncanville  Housing, 
Dallas,  TX.  the  surplus  property  that  is 
located  at  that  base  clo.sure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director. 
Department  of  the  Navy.  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command.  200  Stovall  Street. 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division.  Southern  Divi.sion. 
Naval  Facilities  Engineering  Command. 
2155  Eagle  Drive.  North  Charleston.  SC 
29419-9010.  telephone  (803) 743-0494. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Mr.  Dave  McAdams.  Base 
Transition  Office.  Naval  Air  Station. 
Dallas.  TX  75211,  telephone  (214)  26f>- 
6102. 

SUPPLEMENTARY  INFORMATION:  In  199.1. 
the  Na".'al  Air  Station.  Dallas.  TX,  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  Public  Law  101-510,  as 
amended.  Pursuant  to  this  designation, 
the  majority  of  the  land  and  facilities  at 
this  installation  were  on  December  3, 
1993,  declared  surplus  to  the  federal 


government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (h)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
reque.sts  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  7, 1994,  the  City 
of  Duncanville.  TX.  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Ba.se 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assi.stance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Air 
Station.  Duncanville  Housing,  Dallas. 
TX.  is  published  in  the  Federal 
Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Air  Station,  Duncanville  Housing. 
Dallas,  TX,  for  purposes  of 
implementing  the  provisions  of  the 
Deien.se  Base  Closure  and  Realignment 
Act  of  1990.  as  amended,  is  the  City  of 
Duncanville,  TX.  Day  to  day  operations 
of  the  City  are  hand  led  hy  Mr.  Larry 
Shaw,  Assistant  City  Manager.  The 
address  of  the  City  is  P.O.  Box  380280, 
Duncanville.  TX  75138-0280,  telephone 
(214)  780-5002  and  facsimile  (214)  780- 
.^)077. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Air  Station. 
Duncanville  Housing,  Dallas.  TX,  that 
were  declared  surplus  to  the  Federal 
government  on  December  3, 1993. 


Land 


Approximately  3.00  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Air  Station,  Duncanville  Housing, 
Dallas,  TX. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  Station  dases  in  September  1997. 
unless  otherwi.se  indicated.  Property 
numbers  arc  available  on  request. 

— Family  Housing  (9  units).  Comments: 
Approx.  1.254  to  1.550  square  fvvl. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
As.si.stance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Station.  Duncanville  Housing.  Dallas. 
TX.  shall  submit  to  said  city  a  notice  ot 
interest,  of  such  governments, 
representatives,  and  parties  in  the  ahovr 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the  i 

government,  representative,  or  part\ 
conc:erned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7{(:) 
and  (D)  of  Sectjon  2905(b).  the  City  sha!! 
assist  interested  parties  in  evaluating 
the  surplus  property  for  the  intcndcid 
use  and  publish  in  a  newspaper  of 
general  circulation  in  Dallas.  TX.  the 
date  by  which  expressions  of  interest 
must  be  submitted.  Under  Sec  tioii 
2(e)(6)  of  the  Base  Closure  Conimimity 
Redevelopment  and  Homele.ss 
A.ssistance  Act  of  1994.  the  deadline  fi»r 
submissions  of  expressions  of  interest 
may  nf)t  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  datr 
the  Commission  elected  to  proceed 
under  the  new  statute,  i.e..  [X'«:emlHrr  7, 
1994. 

D.it.  d:  Fcljru.i.'y  27.  199.'".. 
M.  D.  Schetzsle, 

LT.  JM.C.  VS\n.  Alternate Ffdt.nd nfii'sttr 

Liai.'ion  Officer. 

jFK  Df>c.  95-5845  FiUii  ;i-9-9r.:  8:45  ami 
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Department  of  the  Navy 

Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Civil  Engineering 
Laboratory,  Port  Hueneme,  CA 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Civil  Engineering  Laboratory,  Port 
Hueneme,  CA.  the  surplus  property  that 
is  located  at  that  ba.se  closure  site,  and 
the  timely  election  by  the 
redevelopment  authority  to  proceed 
under  new  procedures  set 'forth  in  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  A<:t  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy.  Real  E.state 
Operations,  Naval  Facilities  Engineering 
Command.  200  Stovall  Street, 
Alexandria,  VA  22332-2300.  telephone 
(703)  32.5-0474;  or  Joanne  Alsterlind, 
Real  Estate  Division,  Engineering  Field 
Activity  West,  Naval  Facilities 
Engineering  Command,  900  Commodore 
Drive,  San  Bnmo.  CA  94066-.')006, 
telephone  (415)  244-3821.  For  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e. 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact 
Lieutenant  Commander  Dick  Turnv\all, 
Naval  Civil  Engineering  Laboratory.  560 
Center  Drive.  Po.'l  Hueneme.  CA  93043- 
4328,  telephone  (805)  982-1646. 

SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Civil  Engineering  Laboratory. 
Port  Hueneme,  CA,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Clo.sure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  July  11.  1994. 
declared  surplus  to  the  federal 
Government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homfltess  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 


Election  to  Proceed  Under  New 
Slatulory  Procedures 


Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  9,  1994,  the  City 
of  Port  Hueneme  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assi.stance  Act  of  1994. 

Al.so,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Civil 
Engineering  Laboratory,  Port  Hueneme, 
CA.  is  published  in  the  Federal 
Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Civil  Engineering  Laboratory,  Port 
Hueneme.  CA,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  as  amended,  is  the  Port 
Hueneme  Surplus  Property  Authority 
for  the  City  of  Port  Hueneme  whose 
chief  executive  officer  is  the  City 
Manager.  The  Port  Hueneme  Surplus 
Property  Authority  has  established  a 
committee  to  provide  advice  to  the 
redevelopment  authority  on  the 
redevelopment  plan  for  the  closing  base. 
This  committee  is  known  as  "The  NCEL 
Reuse  Advisory  Task  Force."  A  cross 
section  of  community  interests  is 
represented  on  the  committee.  Day  to 
day  operations  of  the  committee  are 
handled  by  the  City  of  Port  Hueneme 
Community  Development  Director.  The 
address  of  the  committee  is  NCEL  Reuse 
Advisory  Task  Force,  c/o  City  of  Port 
Hueneme.  250  North  Ventura  Road,  Port 
Hueneme,  CA  93041.  telephone  (805) 
488-3625.  and  facsimile  (805)  986- 
6511. 


Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Civil 
Engineering  Laboratory,  Port  Hueneme. 
CA,  that  were  declared  surplus  to  the 
federal  government  on  July  11,  1994. 

Land 


Approximately  33  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
U.S.  Naval  Civil  Engineering  Laboratory. 
Port  Hueneme.  CA. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  on  April  30,  1996, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— AdminLstration/Office  Buildings  (15 

structures).  Comments:  Approx. 

105,060  square  feet. 
— Laboratories  (31  structures). 

Comments:  Approx.  112,798  square 

feet. 
— Maintenance  Shops  (2  structures). 

Comments:  Approx.  8.741  square  fet^f. 
— Miscellaneous  Structures  (16 

structures).  Comments:  Fences,  roads. 

sidewalks,  etc. 
— Sewage  Facility  (1  structure). 

Comments:  Approx.  189  square  feet. 
— Storage  facility  (1  structure). 

Comments:  Approx.  4,275  square  feet. 
— Utility  facilities  (8  structures). 

Comments:  Measuring  systems  vary. 

Telephone,  electric,  gas,  sewage,  and 

water  utility  sy.stems. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
government,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Civil 
Engineering  Laboratory.  Port  Hueneme, 
CA.  shall  submit  to  said  redevelopment 
authority  a  notice  of  interest,  of  such 
governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)'of  Section  2905(b).  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  h  Port  Hueneme,  CA,  the 
date  by  which  expressions  of  interest 
must  be  submitted.  Under  Section 


2(e)(6)  of  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  mouth  nor 
more  than  six  (6)  months  from  the  date 
the  Gty  of  Port  Hueneme  elected  to 
proceed  under  the  new  statute,  i.e., 
December  9, 1994. 

Dated:  February  27. 1995. 

M.O.  Schetzsle, 

LT.  lACC.  USNR.  Alternate  Ftfdeml  Register 
Liaison  Officer. 

(FR  Doc.  95-5844  Filed  3-9-95:  8:45  am| 

BIUJNGCOOE  3»ia-FF-P 


Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Shipyard.  Mare  Island, 
Vallejo.  CA 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Shipyard.  Mare  Island,  Vallejo. 
CA.  the  surplus  property  that  is  located 
at  that  base  closure  site,  and  the  timely 
election  by  the  redevelopment  authority 
to  proceed  under  new  procedures  set 
forth  in  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane.  Deputy  Division  Director. 
Department  of  the  Navy.  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-2300.  telephone 
(703)  325-0474;  or  Hansel  N.  Harrison 
Jr.,  Real  Estate  Center,  Engineering  Field 
Activity  West  (Code  241).  Naval 
Facilities  Engineering  Command.  900 
Commodore  Drive.  San  Bruno.  CA 
94066-5006,  telephone  (415) 244-3813. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Commander  John  Becker,  Base 
Closure  Officer  (Code  lOOB).  Naval 
Shipyard.  Mare  Island,  Vallejo,  CA 
94592-5100,  telephone  (707) 646-1920. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Shipyard.  Mare  Island, 
Vallejo.  CA,  was  designated  for  closure 
pursuant  to  the  Defense  Ba.se  Closure 
and  Realignment  Act  of  1990,  Public 
Law  101-510,  as  amended.  Pursuant  ta* 
this  designation,  the  majority  of  the  land 
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and  facilities  at  this  installation  were  on 
July  11.  1994.  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  14.  1994.  the 
City  of  Vallejo  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Shipyard. 
Mare  Island,  Vallejo.  CA,  is  published  in 
the  Federal  Register 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Shipyard.  Mare  Island,  Vallejo, 
CA.  for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990.  as 
amended,  is  the  City  of  Vallejo.  whose 
chief  executive  officer  is  the  Mayor.  The 
City  has  established  a  committee  to 
provide  advice  to  the  redevelopment 
authority  on  the  redevelopment  for  the 
closing  shipyard.  A  cross  section  of 
community  interests  is  represented  on 
the  committee.  Day  to  day  operations  of 
the  committee  are  handled  by  a  Project 
Manager.  The  address  of  the 
redevelopment  authority  is  Mr.  Alvaro 
P.  da  Silva,  Director  of  Community 
Development.  City  of  Vallejo,  555  Santa 
Clara  Street.  P.O.  Box  3068.  Vallejo,  CA 


94590,  telephone  (707)  648-4444  and 
facsimile  (707)  648-4499. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Shipyard, 
Mare  Island,  Vallejo,  CA,  that  were 
declared  surplus  to  the  federal 
government  on  July  11. 1994. 

Land 

Approximately  4.050  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  U.S.  Naval  Shipyard.  Mare 
Island,  Vallejo,  CA. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  on  April  1. 1996, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Ammunition  storage  (11  .structures). 

Comments:  Approx.  48.172  square 

feet. 
— Bachelor  quarters  housing  (20 

structures).  Comments:  Approx. 

401,411  square  feet.  Most  have 

individual  rooms. 
—Chapels  (2  structures).  Comments: 

Approx.  13,611  square  feet. 
— Family  housing  (1.081  units). 

Comments:  Approx.  1.259.907  square 

feet.  Single  family  and  multi-unit 

buildings,  built  between  1863  and 

1966. 
— Fire  protection  facilities  (6  structures). 

Comments:  Approx.  24.343  square 

feet. 
— Fuel  storage  and  distribution  facilities 

(9  structures).  Comments:  Approx.  74 

miles  of  pipeline  and  213.135  gallons 

of  storage  capacity. 
—Industrial/Shipyard  facilities  (172 

structures).  Comments:  Approx. 

32.647.461  square  feet.  Includes 

drydocks.  slipways,  machine  shops, 

electrical  shops,  sawmill. 
—Maintenance  facilities  (56  structures). 

Comments:  Approx.  988,858  square 

feet  .^Electronic,  automotive,  housing. 

utility,  and  weapons  systems 

maintenance. 
— Medical  and  dental  facilities  (3 
,  structures).  Comments:  Approx. 

68.000  sauare  feet. 
— Messand  dining  facilities  (2 

structures).  Comments:  Approx. 

27.664  square  feet.  Enlisted  and 

Officers'  dining  facifities. 
— Marine  improvements  (31  structures) 

Comments:  Piers,  breakwalls. 

moorings,  ferry  slip. 
— OfTice/administration  buildings  (65 

structures).  Comments:  Approx. 

675.891  square  feet. 
—Police  Station  (1  structure). 

Comments:  Approx.  5.500  square  feet. 
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—Recreational  facilities,  indoor  (75 
structures).  Comments:  Approx. 
275.393  square  feet.  Gymnasium,  field 
house,  indoor  pool,  hobby  shop, 
picnic  sheds,  bowling  alley,  clubs. 

— Recreational  facilities,  outdoor  (18 
structures).  Comments:  Pools,  playing 
fields,  golf  course. 

— Stores  and  services  facilities  (12 
structures).  Comments:  Approx. 
66,769  square  feet.  Small  retail 
facilities. 

— Training  facilities  (31  structures). 
Comments:  Approx.  734,435  square 
feet. 

— Utilities.  Comments:  Measuring 
systems  vary.  Telephone,  electrical, 
sanitary  sewer,  steam,  railroads, 
roads,  and  water  utility  systems. 

— Warehouse/storage  facilities  (45 
structures).  Comments:  Approx. 
1,348,120  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Bas^  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Shipyard,  Mare  Island,  shall  submit  to 
said  redevelopment  authority  a  notice  of 
interest,  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Vallejo,  CA,  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  City  of  Vallejo  elected  to  proceed 
under  the  new  statute,  i.e.,  December 
14,  1994. 

Dated:  February  25, 1995. 

M.D.  Schetzsle, 

LT.  JACC.  USSR.  Alternate  Ftfderal  Register 
Liaison  Officer. 

[FR  Doc.  95-5843  Filed  3-9-95;  8:45  am] 

BILLING  CODE  1810-FF-(> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  10, 
1995. 

ADDRESSES:  Written  communts  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amejid  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 


OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
reque.sts  are  available  h'om  Patrick  J. 
Sherril  at  the  address  specified  above. 

Dated:  March  6, 1995. 
Gloria  Parker, 
Director.  Information  Resources  Croup. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Interim  Title  I  State  Plan  for  the 
State  Vocational  Rehabilitation 
Services  Program  and  the  Title  VI, 
Part  C  State  Plan  Supplement  for  the 
State  Supported  Employment  Services 
Program 

Frequency;  Annually 

Affected  Public:  Individuals  or 
households;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government 

Reporting  Burden: 
Responses:  82 
Burden  Hours:  1,548,160 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Rehabilitation  Act  of 
1973,  as  amended,  requires  each  State 
to  submit  a  State  Plan  for  VR  services 
and  a  supplement  for  supported 
employment  services  to  receive 
Federal  funds.  The  State  Plan  is  the 
basis  upon  which  RSA  monitors  State 
VR  agency  compliance  with  statutory- 
and  regulatory  provisions. 

Office  of  Fostsecondary  Education 

Type  of  Review:  Revision 

Title:  Paul  Douglas  Teacher  Scholarship 
Program  Performance  Report 

Frequency:  Annually 

Affected  Public:  Federal  Government; 
State,  Local  or  Tribal  Government 

Reporting  Burden: 
Responses:  57 
Burden  Hours:  285 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  performance  report  is 
completed  by  State  agencies  that  have 
participated  in  the  Paul  Douglas 
Teacher  St:holarship  Program.  The 
U.S.  Department  of  Education  uses 
the  information  collected  to  a.ssess  the 
accomplishments  of  the  program  goals 
and  objectives  and  to  aid  in  effective 
program  management. 

[FR  Doc.  95-5867  Filed  3-9-95;  8:45  am) 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  proposed  information 
c:ollection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  nonnal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  reque.sted  by  April  31,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer,     . 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  tlie  proposed 
information  collection  request  should  \nt 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friduy. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517]  requires 
that  the  Director  of  G.MB  provide 
intere.stfcd  Federal  agencie.s  and  por-sons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMS 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  ia  the  approval 
process  would  defeat  the  purpo.se  of  the 
information  collection,  violate  Slate  or 
Federal  law.  or  subslanlially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Resources 
Croup,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1> 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public:  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice 


Dated:  March  6. 1995. 
Gloria  Parker. 
Director.  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Organization  for  Economic 
Cooperation  and  Development 
(OECD)  Cross  Curricular  Competency 
Pilot  Test 

Frequency:  Annually 

Affected  Public:  Individuals  and 
households;  Not-for-profit  institutions 

Reporting  Burden: 
Responses:  1.200 
Burden  Hours:  1 .200 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  study  is  being  conducted 
^to  test  the  reliability  of  a  student  test 
developed  i-y  the  OECD.  This 
instrument  only  includes  questions 
previously  tested  and  used  in  at  least 
one  country.  All  respondents  will  l>e 
tenth  grade  students.  Topics  to  be 
assessed  are  civics  and  sur\'ival  skills. 
Additional  Information:  An  expedited 

review  is  requested.  OMB  clearance  of 

the  OECD  Cross  Curricular  Competency 

Pilot  Test  by  April  31. 1995  will  allow' 

adequate  time  to  administer  the  test 

during  this  school  year,  and  to 

incorporate  any  needed  changes  into  the 

full  scale  version. 

IFK  Doc.  95-5863  Filed  3-9-95;  8:45  anil 
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Notice  of  Proposed  Information 
Coliection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
(oilei.tion  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
propo.sed  information  coll?Ciion 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requfsted  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budj^et  (OMB)  has 
been  requested  by  March  8. 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Reque.sts  for  copies  of  the  proposed 


information  collection  request  should  be 
addres,sed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Mar\'land 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Sef;tion 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requir-rrpnt 
for  public  con.sultation  to  tl;e  exi.  it  that 
public  participation  in  the  appro\al 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
.statutory  obligations. 

The  Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  intonnation:  (1) 
Type  of  review  requested,  e.g.. 
expt  dited;  (2)  Title;  (3)  Ab.slract:  (4) 
Additional  Information:  (5)  Kroquencv 
of  collection;  (6)  Affected  public:  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  rovjew.is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  altachmunt  to  this  rotic:e 

Di;t!!d:M£rch  6.  10Q5. 
Gloria  Parkrr, 

Dirpctor.  I.nformiiticr.  ritfyOiin.Ts  Group 

Oflice  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 

Title:  Application  for  Grants — Public 
Charter  Schools  Program 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit:  Not-for-profit  institutions: 
Federal  Government;  State.  Local  or 
Tribal  Government 

Reporting  Burden: 
Responses:  1.000 
Burden  I  lours:  200 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  State  educational  agencies, 
authorized  public  chartering  agencies, 
and  charter  .schools  must  submit  on 
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application  to  receive  funds. 

applications  are  analyzed  to  ensure 

that  funds  are  distributed  fairly  and 

projects  are  cost  effective 

Additional  Information:  Clearance  for 
this  information  collection  is  requested 
for  March  8, 1995.  An  expedited  review 
is  requested  in  order  for  SEAs  to  have 
sufficient  time  to  conduct  their 
competitions  and  award  subgrants  so 
that  the  charter  schools  that  they  fund 
can  begin  in  September  1995. 

(FR  D(x:.  95-5869  Filed  3-9-95;  8:45  ami 

ULUNC  CO0€  4000-01-M 

[CFDA  No.:  84.999F] 

The  National  Assessment  of 
Educational  Progress  (NAEP)  Program 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1995 

Purpose  of  Program:  To  conduct  data 
collection  for  the  national  component  of 
NAEP  in  1996. 1997.  and  1998;  to 
monitor  data  collection  for  the  State 
component  of  the  1996  and  1998  NAEP 
assessments;  and  to  prepare  sampling 
weights  for  the  State  and  national 
components  of  the  1996. 1997.  and  1998 
assessments.  It  is  anticipated  that  the 
1996  NAEP  will  be  conducted  at  the 
national  level  in  reading,  mathematics 
and  science  in  grades  4.  8  and  12  and 
at  the  State  level  in  mathematics  and 
science  in  grade  8  and  possibly  at  grade 
4.  The  1997  NAEP  will  be  a  national 
assessment  of  the  arts  (dance,  theater, 
music,  visual  arts)  conducted  in  grade  8 
only,  with  a  smaller  than  normal  sample 
of  students.  (However,  increases  in  the 
scope  of  the  arts  assessment  are 
possible.)  It  is  anticipated  that  the  1998 
NAEP  will  assess  reading,  writing  and 
mathematics  at  the  national  level,  and 
reading  and  writing  at  the  State  level  in 
grades  4.  8.  and  12.  NAEP  supports  the 
National  Education  Goals  by  providing 
measures  of  progress  toward  National 
Education  Goal  Three,  student 
competency  over  challenging  subject 
matter. 

Eligible  Applicants:  Public,  private, 
for-profit,  and  non-profit  institutions, 
agencies,  and  other  qualified 
organizations  or  consortia  of  such 
institutions,  agencies,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  April  25, 1995. 

Applications  Available:  March  15, 
1995. 

Available  Funds:  The  Department 
estimates  that  about  $800,000  can  be 
made  available  in  fiscal  year  1995  for 
this  project. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  60  months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74.  75,  77.  80.  81,  82.  85.  86; 
and  (b)  The  regulations  in  34  CFR  Part 
98  (Students  Rights  in  Researf;h, 
Experimental  Activities,  and  Testing). 

SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  of  Educational 
Progress  is  authorized  by  Section  411  of 
the  National  Education  Statistics  Act  of 
1994,  Title  IV  of  the  Improving 
America's  Schools  Act  (20  U.S.C.  9010). 
Section  412  (20  U.S.C.  §§9011)  of  this 
law  provides  for  the  establishment  of 
the  National  Assessment  Governing 
Board  (NAGB).  The  law  requires  NAGB, 
among  other  responsibilities,  to 
formulate  the  policy  guidelines  for  the 
National  Assessment  and  select  the 
subject  areas  to  be  assessed.  Copies  of 
these  guidelines  are  avaiiablo  from  the 
Department.  One  cooperative  agreement 
is  currently  in  effect  to  develop,  field 
test,  revise,  and  prepare  for  a  State  and 
national  component  of  NAEP  in  1996. 
There  will  be  a  separate  announcement 
for  scoring,  analyzing,  and  reporting 
data  from  the  1996, 1997,  and  1998 
assessments.  This  notice  is  limited  to 
seeking  applications  for  activities  in 
connection  with  the  1996,  1997  and 
1998  NAEP  assessments. 

Priorities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  20  U.S.C.  §§9010- 
9011,  the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary,  under 
20  U.S.C.  §§  9010-9011.  funds  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Collection  of  data  for  the  1996,  1997, 
and  1998  NAEP  and  preparation  of 
sampling  weights  for  the  State  and 
national  components  of  the  1996.  1997, 
and  1998  assessments. 

The  grantee  must  perform  these 
activities  in  accordance  with  guidelines 
developed  by  the  NAGB. 

Invitational  Priority:  Under  34  CFR 
75.105(c)(1)  the  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Conauct  Transcript  Study  based  upon 
graduating  seniors  in  the  1996  NAEP 
sample. 

Selection  Criteria 

Applications  are  evaluated  according 
to  the  selection  criteria  in  34  CFR 
75.210.  Under  34  CFR  75.210(c).  the 
Secretary  is  authorized  to  distribute  an 
additional  15  points  among  the 


selection  criteria  to  bring  the  total 
possible  points  to  a  maximum  of  100 
points.  For  the  purpose  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  (15)  additional 
points  will  be  added  for  a  possible  total 
of  30  points  for  this  criterion. 

For  Applications  or  Information 
Contact:  Steven  Gorman.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  N\V..  Room  308b. 
Washington.  DC  20208-5653. 
Telephone:  (202)  219-1761.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  9010,  901 1. 
Dated:  March  6,  1995. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

|FR  Doc.  95-5898  Filed  3-9-95:  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Notice  of  Floodpiain  and  Wetlands 
Involvement  for  the  Lower  Red  River 
Meadow  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  Floodpiain  and 
Wetlands  Involvement. 

summary:  BPA  proposes  to  fund  the  Red 
River  Meadow  Juvenile  Chinook  Habitat 
Restoration  Project  in  a  cooperative 
effort  with  the  Idaho  Soil  and  Water 
Conservation  District,  Nez  Perce 
National  Forest,  Idaho  Department  of 
Fish  and  Game,  and  Nez  Perce  Tribe  of 
Idaho.  The  proposed  action  would  allow 
the  sponsors  to  secure  long-term 
agreements  with  private  and  public 
landowners  to  conduct  stream 
restoration  and  fisheries  habitat 


enhancement  activities  located  in  Idaho 
County.  Idaho,  near  Elk  City  (T28.  R9E. 
Sees.  18  and  19). 

In  accordance  with  DOE  regulations 
for  compliance  with  floodpiain  and 
wetlands  environmental  review- 
requirements  (10  CFR  Part  1022).  BPA 
will  prepare  a  floodpiain  and  wetlands 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
.  avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodpiain  and 
wetlands. 

The  assessment  will  be  included  in 
the  environmental  assessment  (EA) 
being  prepared  for  the  proposed  project 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act. 
A  floodpiain  statement  of  findings  will 
be  included  in  any  finding  of  no 
significant  impact  that  may  be  issued 
following  the  completion  of  the  EA. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  April  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Beraud.  ECN,  Bonneville  Power 
Administration.  P.O.  Box  3621. 
Portland.  Oregon  97208-621.  phone 
number  503-230-3599.  fax  number 
503-230-5699.  or  Robert  Shank.  ECN. 
Bonneville  Power  Administration.  P.O 
Box  3621,  Portland,  Oregon  97208- 
3621.  phone  number  503-230-5113. 
SUPPLEMENTARY  INFORMATION:  BPA 
proposes  to  stabilize  the  stream  channel, 
restore  fishery  habitat  features,  and  re- 
establish a  riparian  shrub  community. 
The  project  area  is  roughly  7.1  km  (4.4 
miles)  of  state  arid  privately  owned  land 
located  adjacent  to  the  Red  River.  The 
majority  of  the  land  is  currently  used  for 
cattle  grazing.  The  proposed  activities 
are  necessarj*  to  partially  mitigate  for 
juvenile  chinook  salmon  spawning  and 
rearing  habitat  adversely  affected  by 
construction  and  operation  of  the  lower 
Snake  and  Columbia  River  dams  and 
reser\'oirs. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Ore  gtm.  on  Miirch  2. 
1995. 

)ohn  M.  Taves. 

NEPA  Compliance  Officer.  Offict^  of 

Environment/Fish  and  Wildlife. 

|FR  Doc.  95-6020  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  MSO-01-P 


Notice  of  Wetlands  Involvement  for  the 
Skyline  Farm  Project 

AGENCY:  Bonneville  Power 

Administration  (BPA).  Department  of 

Energy  (DOE). 

action:  Notice  of  Wetlands 

Involvement. 


SUMMARY:  Today's  notice  announces 
BPA's  proposal  to  transfer  Skyline 
Farm's  water  rights  from  agricultural 
use  to  in-stream  use  for  fish.  Skyline 
Farm  encompasses  about  3640  hectares 
(9.000  acres)  with  approximately  50.000 
acre-feet  of  water  rights  and  is  located 
in  Malheur  County,  Oregon.  In  July 
1994.  BPA  entered  into  a  1-  to  3-year 
purchase  option  and  water  use 
agreement  with  the  main  owaier  of 
Skyline  Farm.  This  agreement  allows 
BPA  to  file  application  with  the  state  to 
temporarily  transfer  use  of  16.000  acre- 
feet  of  water  per  year  from  agricultural 
use  to  in-stream  use  for  fish  and 
hydropower  generation  and  evaluate  the 
effects.  The  purpose  of  this  agreement  is 
to  carry  out  part  of  the  Northwest  Power 
Planning  Council's  program  to  increase 
stream  flows  in  the  upper  Snake  River 
Basin  for  salmon  and  steelhead.  This 
proposal  co'jld  impact  wetlands  that 
occur  on  the  Skyline  Farm  property.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodpiain  and 
wetlands  environmental  review 
requiremejBts  (10  C.F.R.  Part  1022).  BPA 
will  prepare  a  wetlands  assessment  and 
will  perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
wetlands.  The  assessment  will  be 
included  in  the  environmental 
assessment  being  prepared  for  the 
proposed  project  in  accordance  with  the 
National  Environmental  Policy  Ad. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  April  17.  1995. 

ADDRESSES:  Submit  comments  to  the 
Public  Involvement  and  Information 
Manager,  Bonneville  Power 
Administration— CKP.  P.O.  Box  12999. 
Portland.  Oregon  97212. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Nancy  A.  Wittpenn.  Bonneville  Power 
Administration— ECN-500.  P.O.  Box 
3621.  Portland,  Oregon  97208-3621. 
phone  number  503-230-3297.  fax 
number  503-230-5699. 

SUPPLEMENTARY  INFORMATION:  On  the 
Skyline  Farm  property,  palustrine 
emergent  wetlands  occur  in  drainages 
located  in  sections  2.  3.  and  4  within 
Township  18  South.  Range  46  East,  and 
in  sections  1.  2. 10-17,  20-23.  26-28. 
and  32-35  within  Township  17  South. 
Range  46  East.  Palustrine  scrub-shrub 
wetlands  associated  with  water 
impoundments  within  Jacobsen  Gulch 
occur  in  sec:tions  10. 14.  and  16  within 
Township  17  South,  Range  46  East. 

Maps  and  further  information  art- 
available  from  BP.\  ?.t  the  address 
above 


Issued  in  Portland.  Oregon,  on  March  2. 
1995. 

John  M.  Taves, 

NEPA  Compliance  Officer  for  Fish  and 
Wildlife. 

IFR  Doc.  95-6019  Filed  3-9-95:  8:45  ami 

BILUNG  CODE  64S(M>1-I> 


Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energv  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  tlie 
Agreement  for  Cooperation  betv.  ;f;n  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  would 
give  approval,  which  must  be  obtained 
under  the  above-mentioned  agreements, 
for  the  following  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  materials  of 
United  States  origin,  as  follows: 
Switzerland  to  the  United  Kingdom  for 
the  purpose  of  reprocessing  140 
irradiated  fuel  assemblies  containing 
approximately  57.000  kilograms  of 
uranium  and  containing  460  kilograms 
of  the  isotope  uranium-235  (enriched  to 
approximately  0.81  percent)  and  590 
kilograms  of  plutonium  from  the  Gosgen 
nuclear  power  station.  This  subsequent 
arrangement  is  designated  as  RTD/ 
EU(SU)-80. 

The  United  States  has  received 
assurance  from  the  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  the 
United  Kingdom,  and  will  not  be 
transferred  from  the  United  Kingdom, 
nor  put  to  any  use.  without  the  prior 
consent  of  the  United  States 
Government. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  secti0i\ 
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131(b)(l}  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2160),  are 
submitted  to  the  Committee  on 
International  Relations  of  the  House  of 
Representatives  and  the  Committee  on 
Foreign  Relations  of  the  Senate.  The  two 
time  periods  referred  to  above  shall  run 
concurrently. 

Issued  in  Washington.  DC  on  March  6, 
1995. 

Edward  T.  Fei. 

Acting  Director.  Office  of  Nonproliferation 
Policy,  Office  of  Arms  Control  and 
Nonproliferation. 

FR  Doc.  95-6029  Filed  3-9-95:  8:45  am) 

HLLMG  COOe  •4SO-01-M 


Financial  Assistance  Award:  Kemp 
Oeveiopment  Corporation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-95EE15622  to  Kemp 
Development  Corporation.  The 
proposed  grant  will  provide  funding  in 
the  estimated  amount  of  $99,995  by  the 
Department  of  Energy  for  the  purpose  of 
saving  energy  through  development  of 
the  inventor's  "Automated  Thermal 
Treatment  of  Metals  With  a 
Mechanically  Fluidized  Vacuum 
Machine". 

SUPPLEMENTARY  WFORMATTON:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Kemp 
Development  Corporation  is  meritorious 
based  on  the  general  evaluation  required 
by  10  CFR  600.14(d)  and  the  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  solicitation.  The  new 
technology  is  expected  to  provide 
energy  savings  of  50  percent  and  will 
incorporate  a  number  of  new  features 
including  computer  control  and  rapid 
cooling.  The  inventor  and  principal 
investigator,  Willard  Kemp,  is  the 
president  of  Kemp  Development 
Corporation.  He  has  54  U.S.  patents  in 
various  fields  and  is  a  registered 
professional  engineer  in  Ohio  and 
Texas.  Kemp  Development  Corporation 
will  use  its  engineering  facilities  for 
designing,  constructing,  and  operating 
the  prototype  unit.  The  proposed  project 
is  not  eligible  for  financial  assistance 
under  a  recent,  current  or  planned 
solicitation  because  the  funding 
program,  the  Energy  Related  Invention 
Program  (ERIP),  has  been  structured 


since  its  beginning  in  1975  to  operate 
without  competitive  solicitations 
because  the  authorizing  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  program  has  never  issued  and  has 
no  plans  to  issue  a  competitive 
solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason. 
HR-531.21. 1000  Independence  Ave., 
S.W..  Washington.  D.C.  20585. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  D.C.  on  February  27, 
1995. 

Lynn  Warner, 

Contracting  Officer,  Office  of  Placement  and 
Administration. 

[FR  Doc  95-6017  Filed  3-9-95;  8:45  ami 

BILLING  CODE  •4S<M>1-P 


DOE  Response  to  Recommefidation 
94-2  of  the  Defense  Nuclear  Facilities 
Safety  Board,  Conformance  With 
Safety  Standards  at  DOE  Low-Level 
Nuclear  Waste  and  Disposal  Sites 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94-2,  concerning 
Conformance  with  Safety  Standards  at 
DOE  Low-Level  Nuclear  Waste  and 
Disposal  Sites,  in  the  Federal  Register 
on  September  15, 1994  (59  FR  47309). 
Section  315(e)  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2286d{e) 
requires  the  Department  of  Energy  to 
transmit  an  implementation  plan  to  the 
Defense  Nuclear  Facilities  Safety  Board 
by  February  14, 1995,  or  submit  a 
notification  of  extension  for  an 
additional  45  days.  The  Secretary's 
notification  of  extension  for  an 
aclditional  45  days  follows. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  notification  to:  Defense 
Nuclear  Facilities  Safety  Board.  625 
Indiana  Avenue.  NW..  Suite  700. 
Washington.  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  P.  Crumbly,  Assistant  Secretary 
for  Environmental  Management, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 


Issued  in  Washington,  DC,  on  February  27, 
1995. 

Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Honorable  John  T.  Conway, 
Chairman,  Defense  Nuclear  Facilities  Safety 

Board,  625  Indiana  Avenue,  NW.,  Suite 

700.  Washington,  DC  20004 
Dear  Mr.  Chairman:  This  is  to  advise  you, 
pursuant  to  42  USC  2286d(e).  that  the 
Department  of  Energy  (Department)  needs  an 
additional  45  days  to  respond  to  the  Defense 
Nuclear  Facilities  Safety  Board 
Recommendation  94-2,  Conformance  with 
Safety  Standards  at  Department  of  Energy 
Low-Level  Nuclear  Waste  and  Disposal  Sites. 

The  Defjartment  has  established  a 
Headquarters/Field  task  force  to  develop  the 
Implementation  Plan,  which  is  receiving 
considerable  input  from  the  field.  An 
integrated  systems  approach  is  t)eing  used  to 
develop  the  Implementation  Plan. 
Discussions  between  the  Department  and  the 
Board  staff  have  been  constructive  in 
developing  a  responsive  plan.  However,  a  45- 
day  extension  is  required  to  more  clearly 
define  a  cost-effective  and  efficient  approach 
for  conducting  the  complex-wide  riview 
necessary  to  establish  the  dimensions  of  the 
low-level  waste  disposal  problem.  The 
Implementation  Plan  for  Recommendation 
94-2  will  he  provided  by  March  31, 1995. 

Sincerely, 
Hazel  R.  O'Leary. 
|FR  Doc.  95-6022  Filed  3-9-95;  8:45  am] 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Motor  Challenge  Meeting 

AGENCY:  Department  of  Energy  (DOE), 
Office  of  Industrial  Technologies. 
ACTION:  Notice  of  Motor  Challenge 
Roundtable  on  Market  Transformation 
Strategies  for  Electric  Motor  Systems. 

SUMMARY:  The  Department  of  Energy's 
Motor  Challenge  Program  is  convening 
a  Roundtable  on  Market  Transformation. 
The  purpose  of  the  Roundtable  is  to 
draw  from  the  experience  of  the 
roundtable  participants  and  seek  their 
independent  opinions  and  ideas  for 
developing  and  implementing  the 
market  transformation  aspect  of  the 
Motor  Challenge  Program.  The 
roundtable  will  be  comprised  of  60 
experts  from  across  the  country. 
DATES:  Tuesday,  April  18, 1995,  1:00- 
5:30  PM;  and  Wednesday,  April  19, 
1995,  8:30  am  to  4:30  pm. 
ADDRESSES:  Hyatt  Regency  O'Hare,  9300 
West  Bryn  Mawr  Avenue,  Rosemount, 
IL  60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Motor  Challenge  Information 
Clearinghouse  925  Plum  Street,  SE, 


Bldg.  4.  Olympia,  WA  98504.  1-800- 
862-2086. ' 

SUPPI  EMENTARY  INFORMATION:  Market 
Transformation  is  an  industry-driven 
proce.s«5  whereby  industrial  users, 
equipn  ent  suppliers,  utilities, 
government  agencies  and  the  efficiency 
community  work  to  facilitate  and 
implement  initiatives  aimed  at 
enhancing  the  market  for  higher 
performance  electric  motor  system 
equipment  that  meets  user  performance 
and  service  needs. 

Market  transformation  is  envisioned 
to  be  a  series  of  well-coordinated  market 
enabling  and  technology 
commercialization  activities.  Many  of 
the  activities  will  be  designed  to 
encourage  the  development  and 
adoption  of  enhanced  products  and 
services  to  capture  systems  integration 
opportunities  which  represent  the  vast 
majority  of  energy  savings 
opportunities. 

I.  Market  Transformation  Strategies  for 
Electric  Motor  Systems  Report 

Over  the  past  year  the  Department  of 
Energy's  Motor  Challenge  Program  has 
been  working  with  industry,  utilities 
and  other  organizations  to  gather  input 
and  guide  the  development  of  strategies 
to  capitalize  on  motor  systems 
efficiency  opportunities.  Drawing  on 
inputs  received  from  the  public  over  the 
past  year,  DOE  has  prepared  a  draft 
report  on  Market  Transformation 
Strategies  for  Electric  Motor  Systems. 
The  contents  of  the  report  will  be  the 
focus  of  the  discussions  at  the 
Roundtable. 

A.  Topics  pre.sented  in  the  draft  report 
include: 

(1)  Description  of  the  market-oriented 
process  employed  to  formulate  the 
market  transformation  strategies; 

(2)  Identification  of  factors  that  can 
produce  market  change,  and  the 
characteristics  of  a  transformed  market: 

(3)  Identification  of  a  series  of 
consistent,  voluntary  "win-win" 
strategies  for  transforming  the  three 
targeted  industrial  market  segments; 

(4)  Identification  of  the  potential  roles 
of  private  and  public  sector  market 
players,  and  proposed  partnerships; 

(5)  Estimated  direct  impacts  and 
indirect  benefits;  and 

(6)  Discussion  of  how  market  players 
can  get  involved  in  the  market 
transformation  process. 

II.  Market  Transformation  Process 

With  regard  to  Motor  Systems,  the 
market  transformation  process  involves 
the  development  and  promotion  of 
economically  viable  energy  efficiency 
products  and  services,  development  of 
the  market  infrastrxicture.  and 


enhancing  awareness  of  the  benefits  of 
developing  and  using  efficient  and 
environmentally  friendly  technologies, 
products  and  services. 

Examples  of  strategies  to  sustain 
transformation  of  the  motor  systems 
market  include: 

(A)  Enabling  actions  to  strengthen/ 
develop  market  infrastmcture: 

(1)  Voluntary  specifications  & 
protocols — (e.g..  performance 
measurement  and  test  procedures, 
guidelines,  certification,  product 
labeling,  product  directories,  etc.) 

(2)  Marketing  &  consumer  education 
of  the  systems  approach  concept 

(3)  liilonnatioi!  and  decision  tools 

(4)  Showcase  Demonstrations  &  field 
validation 

(5)  Motor  system  management 
training  (motors,  drives,  and  motor 
systems) 

(B)  Direct  market  actions  to  aid  in 
product  &  services  commercialization: 

(1)  Voluntary  commitments  & 
recognition 

(2)  Market  aggregation  mechanisms 
(common  u.ser  specifications, 
purchasing  commitments  to  create 
guaranteed  markets) 

(3)  Performance  system  ortimization 
services 

(4)  Volunfar>'  product  labeling 

(5)  Government  procurement  (Federal, 
federal/state  procurement  partnerships) 

(6)  Technology  development 
(improved  engineering  designs  that 
meet  user-driven  performance 
characteristics) 

(7)  Activities  encouraging  more  rapid 
retirement  of  inefficient  equipment  by 
end-users 

Documents 

The  DOE  draft  report  on  Market 
Transformation  Strategies  for  Electric 
Motor  Sy.stems.  and  other  documents 
relating  to  the  Roundtable  meeting  will 
be  publicly  available  at  the  meeting,  and 
thereafter  available  for  public  inspection 
at  the  Department  of  Energy.  Freedom  of 
Information  Reading  Room.  Room 
1E190.  1000  Independence  Avenue, 
S.W.,  Washington.  DC  20585.  between 
the  hours  9.00  am  to  4:00  pm,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  on  Fcbruan-  23. 
1995. 

Kurt  0.  Sisson, 

Acting  Associate  Deputy  Assistant  Secretary 
for  Industrial  Technologies.  Energy  Efficiency 
and  Bt^newable  Energy. 

|FR  Doc.  95-6018  Filed  3-9-95;  8:45  am) 

BILUNG  CODE  MS0-01-P 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  TM95-4-00-000] 

Trunkline  Gas  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  6,  1995. 

Take  notice  that  on  March  1,  1995. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets, 
with  a  proposed  effective  date  of  April 
1. 1995: 

Eighth  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  7 
Eighth  Revised  Sheet  No.  8 
Eighth  Revised  Sheet  No.  9 
Eighth  Revised  Sheet  No.  10 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Trunkline's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Trunkline  hirther  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect:  (1)  a  (0.41)%  decrease  (Field 
Zone  to  Zone  2).  a  (0.45)%  decrease 
(Field  Zone  to  Zone  IB),  a  (0.37)% 
decrease  (Field  Zone  to  Zone  lA),  a 
(0.21)%  decrease  (Field  Zone  only),  a 
(0.31)%  decrease  (Zone  lA  to  Zone  2). 
(0.35)%  decrease  (Zone  lA  to  Zone  IB), 
a  (0.15)%  decrease  (Zone  IB  to  Zone  2). 
a  (0.27)%  decrease  (Zone  lA  only),  a 
(0.19)%  decrease  (Zone  IB  only)  and  a 
(0.07)%  decrease  (Zone  2  only)  to  the 
Current  Fuel  Reimbursement 
Percentages,  pursuant  to  Section  22.3; 
and  (2)  continuation  of  the  0.13%  to  all 
zones  for  the  Annual  Fuel 
Reimbursement  Surcharge,  pursuant  to 
Section  22.4 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  transportation  customers 
and  applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Ene.'gy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Sedions 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  .such  motions  or  protests  should  be 
filed  on  or  before  March  13. 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\-e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 

Secretary. 

jFR  Doc.  95-5893  Filed  3-9-95;  8:45  ami 

HLUNO  COM  (717-01-M 


[Docket  No.  TM95-10-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Filing 

Marcii  6,  1995. 

Take  notice  that  on  March  1, 1995 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
certain  revised  tariff  sheets  to  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff 
enumerated  in  Appendix  A  attached  to 
the  filing. 

TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
TGPL's  FERC  Gas  Tariff  which  provides 
that  TGPL  will  file,  to  be  effective  each 
April  1,  a  redetermination  of  its  fuel 
retention  percentages  applicable  to 
transportation  and  storage  rate 
schedules.  The  derivation  of  the  revised 
fuel  retention  percentages  included 
therein  are  based  on  TGPL's  estimate  of 
gas  required  for  operations  (GRO)  for  the 
forthcoming  annual  period  April  1995 
through  March  1996  plus  the  balance 
accumulated  in  the  C)eferred  GRO 
Account  at  January  31, 1995. 

TGPL  states  that  it  is  serving  copies  of 
the  instant  filing  to  its  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
i'oom. 

iMif  D.  Cashell, 
Sfcretary. 

UK  Doc.  95-5892  Filed  3-9-95;  8:45  am] 
otiijNG  cooc  (rir-oi-M 


[Docket  Nos.  RP95-93-001  and  RP91-212- 
014] 

Stingray  Pipeline  Co.;  Notice  of 
Compliance  Filing 

March  6.  1995. 

Take  notice  that  on  March  1, 1995, 
Stingray  Pipeline  Company  (Stingray), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
the  below  listed  tariff  sheets  to  be 
effective  February  15,  1995: 

Tiiird  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  56 
Third  Revised  Sheet  No.  57 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  "Order  Denying  Request 
For  Extension  Of  Experimental 
Program,"  issued  February  14, 1995,  70 
FERC  Paragraph  61,171  (1995).  Stingray 
was  directed  to  eliminate  references  to 
its  experimental  market-based 
interruptible  rate  program. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  above  tariff 
sheets  to  become  effective  February  15, 
1995. 

Stingray  states  that  copies  of  its  filing 
were  served  on  all  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  protest 
with  the  Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
March  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 
|FR  Doc.  95-5891  filed  3-9-95;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  TM95-3-28-O00] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  6,  1995. 

Take  notice  that  on  March  1, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 


Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  listed  on  Appendix 
A  hereto.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  April  1, 
1995. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  the  Fuel 
Reimbursement  Percentages: 

(1)  A  .01%  increase  in  the  Gathering  Fuel 

Reimbursement  Percentage; 

(2)  A  .08%  increase  in  the  Field  Zone  Fuel 

Reimbursement  Percentage; 

(3)  No  change  in  the  Market  Zone  Fuel 

Reimbursement  Percentage; 

(4)  No  change  in  the  Field  Area  Storage 

Percentages;  and 

(5)  No  change  in  the  Market  Area  Storage 

Percentages. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 

Appendix  A — Panhandle  Eastern  Pipe  Line 
Company,  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 

Effective  April  1,  1995 

Fourteenth  Revised  Sheet  No.  4 
Fourteenth  Revised  Sheet  No.  5 
Fourteenth  Revised  Sheet  No.  6 
Fourteenth  Revised  Sheet  No.  7 
Fourteenth  Revised  Sheet  No.  8 

jFR  Doc.  95-5890  Filed  3-9-95;  8:45  am| 

BILLING  CODE  S717-01-M 


[Docket  No.  GT93-31-001] 

Northwest  Pipeline  Corp.;  Notice  of 
Refund  Report 

March  6, 1995. 

Take  notice  that  on  March  1, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  refiind  report  in  the 
above  referenced  docket. 

Northwest  states  that  the  refund 
detailed  in  the  instant  filing  was 
ordered  by  the  Commission  on 
November  26.  1993.  The  refund  was 
paid  on  January  31,  1995  and  is 
comprised  of  the  remaining  ten  percent 
of  1992  Gas  Inventory  Charge  revenues 
plus  accrued  interest  through  January 
31,  1995. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  affected 
customers  and  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  March  13,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-5889  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-2-37-000] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

March  6.  1995. 

Take  notice  that  on  March  1,  1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  and  a  proposed  effective  date  of 
April  1,  1995: 

Third  Bevised  Volume  No.  1 
Third  Revised  Sheet  No.  14 
Original  Volume  No.  2 
Thirteenth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  implement  new  fuel  use 
requirements  factors  (Factors)  for 
Northwests  transportation  and  storage 
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rate  schedules.  The  Factors  are 
determined  each  year  to  become 
effective  April  1  pursuant  to  Section 
14.12  of  the  General  Terms  and 
Conditions  contained  in  Northwest's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  and  pursuant  to  Section  5  of 
Sheet  No.  2.1in  Northwest's  FERC  GAs 
Tariff.  Original  Volume  No.  2. 

Northwest  states  that  coincidental 
with  the  submission  of  this  filing 
Northwest  is  submitting  another 
superseding  filing  with  the  same 
proposed  effective  date  of  April  1, 1995 
to  propose  changes  to  the  methodology 
for  calculating  the  Factors.  Northwest 
states  that  the  changes  will  provide 
Northwest  with  a  mechanism  to  recover 
certain  costs  related  to  its  investments 
necessary  to  maintain  gas  supplies  to 
replace  lost  and  unaccounted-for 
volumes. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
relevant  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  13. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5888  Filed  3-9-95:  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-2-5-000] 

Midwestern  Gas  Transmission 
Company;  Tariff  Filing 

March  6,  1995. 

Take  notice  that  on  March  1.  1995. 
Midwestern  Gas  Transmission  Company 
(Midwestern),  filed  Substitute  Original 
Sheet  No.  6  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  for  an 
effective  date  of  September  1. 1993. 

Midwestern  states  that  this  tariff  sheet 
is  filed  pursuant  to  Section  2  of 
Midwestern 's  Rate  Schedule  LMS-MA 
which  provides  that  Midwestern  shall 
automatically  adjust  the  rates  associated 


with  its  no-notice.  Daily  Demand 
Service  (DDS)  to  reflect  any  changes  in 
the  rates  charged  by  Tennessee  Gas 
Pipeline  Company  (Tennessee)  for  its 
LMS-MA  service. 

Midwestern  further  states  that  copies 
of  the  filing  have  been  mailed  to  all  of 
its  jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulator}'  Commission,  825  North 
Capitol  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  Sections 
385.211  and  385.214.  All  such  petitions 
or  protests  should  be  filed  on  or  before 
March  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-5887  Filed  3-9-95;  8:45  am] 

BILLING  CODE  CrU-OI-M 


[Docket  No.  GT9&-26-0O0] 

El  Paso  Natural  Gas  Company;  Tanff 
Filing 

March  6.  1995. 

Take  notice  that  on  March  1, 1995,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  Regulations 
Under  the  Natural  Gas  Act.  certain 
revised  tariff  sheets  to  its  Second 
Revised  Volume  No.  1-A,  and  Third 
Revised  Volume  No.  1.  FERC  Gas  Tariff 

El  Paso  states  that  the  tendered  tariff 
sheets  reflect  an  address  change 
applicable  to  payments  made  other  than 
by  wire  transfer  which  are  remitted  to 
El  Paso.  El  Paso  proposes  to  revise  the 
applicable  tariff  provisions  to  state  that 
payment  should  be  received  at  a 
depository  designated  by  El  Paso  rather 
than  in  El  Paso's  offices. 

El  Paso  respectfully  requests  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  on  April  1,  1995. 
which  is  not  less  than  thirty  [30jdays 
after  the  date  of  the  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  customers 
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and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulation.s. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  13, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Tile  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Coshell, 
Secretary. 
|FR  Doc.  95-588«  Filed  3-9-95:  8:45  ami 

8ILUNO  CODE  e717-41-M 


(Docket  No.  TM95-3-33-000] 

El  Paso  Natural  Gas  Company;  Tariff 
Filing 

March  6. 1995. 

Take  notice  that  on  March  1,  1995.  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act.  a  revision  to  the  rates 
and  charges  for  El  Paso's  Take-or-Pay 
Buyout  and  Buydovvn  Cost  Recovery  for 
interest  in  accordance  with  Sections  22 
and  21.  Take-or-Pay  Buyout  and 
Buydown  Co.st  Recovery,  of  its  Second 
Revised  Volume  No.  1-A  and  Third 
Revised  Volume  No.  1  FERC  Gas  Tariff, 
respectively. 

El  Paso  states  that  the  interest  revision 
results  in  a  Take-or-Pay  Throughput 
Surcharge  of  $0.0348  per  dth  (a  decrease 
of  $0.0006.  El  Paso  also  slates  that  its 
Monthly  Direct  Charges  have  been  fully 
amortized  for  the  currently  authorized 
amounts.  However  El  Paso  proposes  to 
re<;over  the  remaining  interest  related  to 
the  Monthly  Direct  Charge  as  a  one-time 
adjustment  which  totals  only  $3,152.00. 

El  Paso  requests  that  the  Commis.sion 
accept  the  tendered  tariff  sheets  for 
filing  and  permit  them  to  become 
effective  April  1. 1995.  which  is  not  less 
than  thirty  (30)  days  after  the  date  of 
filing. 

El  Paso  states  that  it  has  served  a  copy 
of  the  filing,  together  with  all 
enclosures,  except  for  the  diskettes,  on 
all  affected  interested  pipeline  system 


customers  of  El  Paso  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commi<;sion's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  13,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
FR  Doc.  95-5885  Filed  32-9-95;  8:45  ami 

B)LUNQ  CODE  e717-01-M 

[Docket  No.  GT95-25-«00] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff    ■ 

March  6.  1995. 

Take  notice  that  on  March  1.  1995. 
Algonquin  Gas  Tran.smission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 

Fifth  Rovisnd  Sheet  No.  1100 
Fifth  Revise*!  Sheet  No.  1101 
Fifth  Revised  Sheet  No.  1102 
Fifth  Revised  Sheet  No.  1103 
Fifth  Revised  Sheet  No.  1104 
Fifth  Revised  .Sheet  No.  1105 
Fifth  Revised  Sheet  No.  1106 
Fifth  Revised  Sheet  No.  1107 
Fifth  Revised  Sheet  No.  1108 
Fourth  Revised  Sheet  No.  1109 

The  proposed  effective  date  of  the 
tariff  sheets  is  April  1.  1995. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  Algonquin's  index 
of  purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  .said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  13. 


1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoLs  D.  Ca.shell. 
Secretary. 
IFR  Uoc.  95-5584  Filed  3-9-95;  8:45  am) 

BILUNQ  CODE  6717-OI-M 


IP-7264-008] 

Notice  of  Application 

March  6.  1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License  and  Approval  of  Loa.se. 

b.  Project  No:  7264-008. 

c.  Date  Filed:  October  5. 1994. 

d.  Applicants:  Fox  Valley  Corp., 
Appleton  Machine  Co.,  and  Applelon 
MilLs. 

e.  Name  of  Project:  Appleton  Middle 
Dam  Project. 

f.  Location:  Fox  River,  Outagamie 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Donald  H. 
Clarke.  Esq..  Wilkinson.  Barker,  Knauer 
&  Quinn.  1735  New  York  Avenue.  N\V.. 
Washington.  DC  20006,  (202)  783-4141.. 

i.  FERC  Contact:  Patricia  A.  Ma.s.sie. 
(202) 219-2681. 

j.  Comment  Date:  March  30,  1995. 

k.  Description  of  Transfer  and  Lease: 
Applicants  jointly  and  severalh  apply 
for  transfer  of  the  license  from  Kdx 
Valley  Corp..  Appleton  Machine  Co.. 
and  Appleton  Mills  to  Fox  River  Paper 
Company.  A-C  Compressor 
Corporation.  Valmet-Appleton 
Incorporated,  and  N.E.W.  Hydro,  Inc. 
Applicants  also  request  Commission 
approval  of  the  lease  of  certain  project 
facilities  to  N.E.W.  Hydro,  Inc. 
consistent  with  the  terms  of  the  transfer. 
N.E.W.  intends  to  renovate,  restore,  and 
remodel  the  Powerhouse,  resulting  in 
improved  efficiency  of  that  generating 
unit. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
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385.211,  and  385.214.  bi  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North'Capitol  Street,  NE.,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-5883  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER93-96-007  et  al.] 

Delmarva  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  2.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER93-96-007) 

Take  notice  that  on  February  24,  1995, 
Delmarva  Power  and  Light  Company 
tendered  for  filing  supplemental 
information  to  its  compliance  report 
filed  in  the  above-referenced  docket  on 
February  3,  1995. 

Comment  date;  March  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Boston  Edison  Company 

(Docket  Nos.  ER93-150-006  and  EL93-10- 
005] 

Take  notice  that  on  February  21,  1995, 
Boston  Edison  Company  tendered  for 
filing  its  compliance  report  in  the 
above-referenced  dockets. 

Comment  date:  March  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Rainbow  Energy  Marketing 
Corporation 

{Docket  No.  ER94-1061-0031 

Take  notice  that  on  February  7, 1995, 
Rainbow  Energy  Marketing  Corporation 
filed  a  letter  repwrting  no  activity  for  the 
quarter  ending  December  31,  1994. 

4.  Arizona  Public  Service  Company 

(Docket  No.  ER95-127-000| 

Take  notice  that  on  February  24,  1995. 
Arizona  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Electric  Generating 
Company 

(Docket  No.  ER95-573-000| 

Take  notice  that  on  February  1, 1995, 
Southern  Electric  Generating  Company 
(SEGCo)  tendered  for  filing  information 
concerning  the  adoption  of  certain 
accounting  methods  for  accumulated 
deferred  income  taxes  benefits  other 
than  pensions  as  set  forth  in  the 
Statement  of  Financial  Accounting  No. 
109  by  the  Financial  Accounting 
Standards  Board. 

Comment  date:  March  16,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Midwest  Energy,  Inc. 

(Docket  No.  ER95-590-000I 

Take  notice  that  an  February  10,  1995. 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  electric  service  tariffs 
for  municipal  electric  systems  located  in 
Central  and  Western  Kansas,  a 
municipal  transmission  service  tariff 
and  an  electric  transmission  tariff 
related  to  wholesale  electric 
transmission  service  to  one  customer. 
Sunflower  Electric  Power  Corporation. 

Comment  date:  March  16. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER95-612-00J 

Take  notice  that  on  February  8. 1995, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  a  Notice  of 


Cancellation  of  Rate  GSS  between  LG&E 
and  CNG  Power  Services. 

Comment  date:  March  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER95-623-000| 

Take  notice  that  on  February  21.  1995, 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  filing  Rate 
Schedule  No.  FERC  No.  52  (Fifteenth 
Revision)  for  full  requirements  service 
to  Isle  Au  Ilaut  Electric  Power 
Company. 

Comment  date:  March  16,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Stales  Power  Company 
(Minnesota) 

IDocket  No.  ER95-627-000I 

Take  notice  that  on  February  21,  1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Construction  Agreement  between 
NSP  and  the  City  of  Sleepy  Eve  (Sleepv 
Eye)  dated  January  25,  1995.  this 
agreement  allows  Sleepy  Eye  to  add  a 
new  switch  at  the  Sleepy  Eye  substation 
to  eliminate  the  need  to  energize  the 
entire  substation  for  maintenance  work. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  the  date  of  execution,  January  25. 
1995,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date.  NSP  requests  that 
the  Agreement  be  accepted  as  a 
supplement  to  Rate  Schedule  No.  393, 
the  rate  schedule  for  previously  filed 
agreements  between  NSP  and  Sleepy 
Eye. 

Comment  date:  March  16, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

IDocket  No.  ER95-629-O001 

Take  notice  that  on  February  21.  1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Pennsylvania  Power  &  Light 
Company  (PP&L),  dated  February  2. 
1995.  This  Service  Agreement  specifies 
that  PPiL  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
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designated  as  FTiRC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  oi:  February  10. 199.5 
in  /ersey  Central  Power  6-  Light  Co.. 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
PP&L  to  enter  into  separately  scheduUjd 
transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  to  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  2. 1995  for  the  Service 
Agreement. 

GPU  has  ser\'ed  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  March  16, 1995,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  nqtice. 

11.  Northeast  Utilities  Service  Company 

IDocket  No.  ER95-630-OOOJ 

Take  notice  that  on  February  21, 1995. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service' 
Agreement  to  provide  non-firm 
transmission  service  to  Bio  Energy 
Corporation  (BEC)  under  the  NU  System 
Companies'  Transmission  Service  Tariff 
No.  2. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  BEC. 

NUSCO  reque.sts  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  March  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

{Docket  No.  ER95-632-OOOI 

Take  notice  that  on  Februarj'  21,  1995. 
Southern  California  Edison  Company 
tendered  for  filing  as  an  initial  rate 
schedule  the  following  agreement  with 
State  of  California.  Department  of  Water 
Resources  (CDVVR): 
Mojave  Siphon.  Additional  Facilities 
and  Firm  Transmission  Service 
Agreement  Between  Southern 
California  Edison  Company  and  State 
of  California  Department  of  Water 
Resources  (Agreement) 
The  Agreement  specifies  the  terms 
and  conditions  under  which  Edison  will 
install,  own,  operate,  and  maintain 
Additional  Facilities,  as  defined  in  the 
Agreement,  to  accommodate 
interconnection  of  CDWR's  Mojave 


Siphon  Hydroelectric  Power  Plant 
(Mojave  Siphon).  Additionally,  the 
Agreement  provides  for  28  MW  of  firm 
transmission  service  from  Mojave 
Siphon  to  Edison's  Vincent  Substation. 
Edi.son  requests  an  effective  date  of 
April  1.1995. 

Copies  of  this  filing  were  .served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  c/n/e;  March  16. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Madison  Gas  and  Electric  Company 

IDocket  No.  ER95-633-OOOI 

Take  notice  that  on  February  21. 1995. 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  a  service 
agreement  with  Rainbow  Energy 
Marketing  Corporation  under  MGE's 
Power  Sales  Tariff.  MGE  reque.sts  an 
effective  date  60  days  from  the  date  of 
filing. 

Comment  dote;  March  16. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  Corporation 

jDcKket  No.  EK95-634-000I 

Take  notice  that  on  February  22.  1995. 
Florida  Power  Corporation  tendered  for 
filing  a  tariff  providing  for 
comprehensive  transmission  service. 
Florida  Power  states  that  the  tariff 
provides  for  transmission  service  on  a 
basis  comparable  to  the  uses  the 
Company  makes  of  its  transmission 
system  to  service  its  own  requirements 
customers. 

Comment  date:  March  16. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Georgia  Power  Company 

IDticket  No.  ER95-631-0001 

Take  notice  that  on  Febniary  21.  1995. 
Georgia  Power  Company  filed  a  letter 
agreement  dated  January  6. 1995 
revising  the  Contract  executed  by  the 
United  States  of  America.  Department  of 
Energy,  acting  by  and  through  the 
Southea.stern  Power  Administration  and 
Georgia  Power  Company.  The  letter 
agreement  extends  the  term  of  the 
existing  Contract  to  allow  the  parties  to 
continue  negotiations  of  a  new 
arrangement. 

Comment  dote:  March  16. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Cincinnati  Gas  &  Electric 
Company 

(Docket  No.  ER95-62  5-000) 

Take  notice  that  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  on  February 


21. 1995.  tendered  for  filing  its 
proposed  changes  in  its  FERC  Electric 
Service  Tariff.  First  Revised  Volume  No. 
1.  which  cancel  and  supersede  rate 
schedule  WS-S  in  said  tariff.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $351,000  based  on  the  12 
month  period  ending  December  31. 
1995. 

The  reasons  stated  by  CG&E  for  the 
change  in  rate  .schedule  are  (a)  to 
implement  the  June  1. 1995  rates  set 
forth  in  the  Service  and  Rate 
Agrtiements  as  filed  with  this 
Commission  in  Docket  No.  ER91-353- 
000  and.  (b)  to  satisfy  requirements 
impo.sed  in  Docket  Nos.  EC93-6-000 
and  EC93-6-001. 

Copies  of  the  filing  were  served  upon 
the  Villages  of  Bethel.  Blanchester. 
Georgetown,  Hamersville,  Ripley,  and 
the  City  of  Lebanon,  municipalities  in 
the  State  of  Ohio;  The  Union  Light.  Heat 
and  Power  Company,  a  wholly-owned 
subsidiary  of  CG&E.  which  uliimately 
ser\es  retail  consumers  and  one 
wholesale  customer  within  the 
Commonwealth  of  Kentucky:  The  West 
Harrison  Gas  and  Electric  Company,  a 
wholly-owned  subsidiary  of  CG&E. 
which  ultimately  serves  retail 
consumers  within  the  State  of  Indiana: 
the  Public  Utilities  Commission  of  Ohio: 
the  Kentucky  Public  Ser\ice 
Commis.sion;  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  March  16.  1995.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

17.  Northern  States  Power  Company 
(Minnesota) 

IDocket  No.  ER95-628-O00I 

Take  notice  that  on  Fehruar)'  21.  1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP).  tendered  for  filing 
the  Construction  Agreement  Iwitween 
NSP  and  the  City  of  New  Ulni  (New 
Ulm)  dated  January  31.  1995.  This 
agreement  allows  New  Ulm  to  add  a 
remote  terminal  unit  (RTU)  and 
associated  equipment  in  NSI's  lort 
Ridgely  substation  providing  tht; 
interface  between  NSP's  equipment  and 
New  Ulm's  Master  Station  (SCADA 
system). 

NSP  requests  that  the  Commission 
accept  this  agreement  for  filing  effective 
as  of  the  date  of  execution.  January  31, 
1995,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date.  NSP  requests  that 
the  Agreement  be  accepted  as  a 
supplement  to  Rate  Schedule  No.  398, 
the  rate  schedule  for  previously  filed 
agreements  between  NSP  and  New  Ulm. 


Comment  date:  March  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  .said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Coniinission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
t:onsidered  by  the  Commission  in 
determining  the  appropriate  action  to  bt^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
SfHTClary. 
|FR  Doc.  9S-5966  Filed  3-9-95;  8.45  ami 
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[Docket  No.  CP95-1 13-000] 

KN  Interstate  Gas  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for  the 
Proposed  Casper-Douglas  Pipeline 
Loop  and  Spur  Project  and  Request  for 
Comments  on  Environmental  Issues 

March  (i.  1995. 

The  .staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
di.scuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Casper-Douglas 
Pipeline  Loop  and  Spur  Project.'  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  an  environmental 
impact  statement  is  necessary  and 
whether  to  approve  the  project. 

Summary  of  the  Proposed  Project 

KN  Interstate  Gas  Transmission 
Company  (KN)  presently  owns  and 
operates  a  natural  gas  processing  plant     , 
in  Casper.  Wyoming  (Casper  Plant) 
constructed  in  1965.  Because  of  the 
dated  technology  used  to  remove  heavy 
hydrocarbons  from  the  gas.  the  Casper 
Plant  is  outmoded  and  environmentally 


inefficient  to  operate.  The  plant  requires 
large  volumes  of  fuel  gas.  and  freon.  as 
a  refrigerant.  Because  the  production  of 
freon  has  ceased  and  the  existing  supply 
of  freon  at  the  plant  is  finite.  KN 
proposes  to  close  the  Casper  Plant. 
KN  wants  to  reconfigure  its  main 
natural  gas  transmission  system  in  order 
to  transfer  natural  gas  processing 
operations  from  the  Casper  Plant  to 
another  existing  processing  plant  near 
Douglas.  Wyoming  (Douglas  Plant).  KN 
requests  Commission  authorization,  in 
Docket  No.  CP9.5-1 13-000.  to  con.struct 
and  operate  the  following  facilities 
needed  to  transfer  the  processing 
operations: 

•  43.9  miles  of  IG-int  h-diameter 
pipeline  loop  (Casper-Douglas  Pipeline 
Loop)  in  Natrona  and  Converse 
Counties.  Wyoming; - 

•  8.0  miles  of  new  16-inch-diameter 
pipeline  (Douglas  Spur)  in  Converse 
County.  Wyoming:  and 

•  2,000  horsepower  (hp)  of  new 
compression  at  KN's  existing  Guernsey 
Compressor  Station  in  Platte  County. 
Wyoming. 

The  general  location  of  the  project 
facilities  and  route  maps  are  shown  in 
appendix  1.^ 

Land  Requirements  for  Construction 

The  Casper-Douglas  Pipeline  Loop 
would  be  installed  within  newly 
acquired,  100-foot-wide  con.stru(  tion 
rights-of-way  generally  parallel  to  the 
right-of-way  for  an  existing  12-inch 
pipeline.  A  66-foot-wide  permanent 
right-of-way  centered  on  tlie  new 
pipeline  would  he  u.sed  for  long-term 
maintenance  activities.  About  532  acres 
of  land  would  he  disturbed  if  all  100 
feet  of  construction  right-of-way  along 
the  pipeline  route  is  used.  The 
permanent  right-of-way  would  consi.st 
of  about  351  acres  of  land. 

The  Douglas  Spur  would  he  installed 
within  newly  acquired.  U)0-(oot-wide 
construction  rights-of-way.  A  66-foot- 
vvide  permanent  right-of-way  centered 
on  the  new  pipeline  would  be  used  for 
long-term  maintenance  acli^  !lius.  Two 
temporary  staging  areas,  about  250  by 
300  feet,  one  on  eat:h  side  of  the  river, 
would  be  required  for  the  crossing  of  the 
North  Platte  River  and  associated 


'  KN  Interstate  Ca.s  Transmission  Compaiij  s 
.ipplicalion  was  filed  with  the  Commissinn  under 
Se<lion  7  of  (he  Nalural  Gas  .\a  and  Part  1S7  of 
ihe  Commission's  regulalions. 


*  A  loop  is  a  sej;mcnt  of  pipeline  Ih.il  is  in^lJlled 
adj.K.cnl  lo  an  existing  pipeline  and  (;onn»M-Ii>d  lo 
it  .It  b'lth  ends.  The  loop  ailows  more  g.is  lo  be 
moved  through  the  pipeline  sy."-lem  at  the  lo<.ation 
in  which  the  loop  is  installed. 

'The  appo,ndices  referenced  in  (.'•.is  noliie  are  no! 
lx!inK  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  I'libiic  Rrfcrence 
and  Files  Maintenance  Branch.  Room  310-1.  941 
North  Cipitol  .Street.  NE..  Washington,  IX:  20-426. 
or  call  (2021  208-1371.  Copies  of  the  apjwndires 
were  sent  to  all  those  recciviii);  this  notice  in  the 
m.iil. 


wetlands.  A  total  of  about  100  acres  of 
land  would  be  disturbed  if  all  100  feet 
of  construction  right-of-way  along  the 
pipeline  route  is  used.  The  permanent 
right-of-way  would  consist  of  about  64 
acres  of  land. 

Private  roads/lanes  and  the  existing 
rights-of-way  would  be  used  for  access 
to  the  pipeline  during  construction  and 
removal.  These  roads  may  require  repair 
and  upgrading  to  support  increased 
traffic. 

The  additional  2.000-hp  compres.sor 
unit  would  be  installed  at  KN's  existing 
Guernsey  Compressor  Station.  The 
compressor  unit  would  be  placed  on  an 
exi.sting  foundation  adjacent  to  the 
c:urrent  compressor.  No  new  land  lor 
construction  will  be  required. 

The  EA  Process 

The  National  environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  n 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  tlie  EA  on  the  important 
environmental  issues.  By  this  Nolic:n  of 
Intent,  the  Commission  reque.sts  public 
{.ommenls  on  the  scope  of  the  issues  if 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  lor  nl 
government  representatives  are 
encountot'd  to  notify  their (onstiUienls 
«)f  this  proposed  action  and  encouragt; 
(Mi'i;i  to  comniei'.t  on  their  areas  of 
(.oiici  rn. 

The  K;\  will  discuss  impacts  that 
could  occur  its  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Lai.id  use. 

•  Cultural  resources. 

•  .-Mr  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lesMMi  or 
avoid  impai:ts  on  the  various  resourr  e 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  E.A.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  E.\  may  be 
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puhli.shed  and  mailed  to  Federal,  state, 
iind  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
Inndowners,  newspapers,  libraries,  and 
ihe  Commission's  official  service  list  for 
this  pro<:ei'diiig.  A  coriiinent  period  will 
l>e  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
( omments  on  the  EA  before  we 
recommend  that  the  (Commission 
npfirovR  or  not  appr(»ve  the  project. 

Currently  Identified  Fnvtronraeolal 
Issues 

We  have  already  identified  a  number 
of  i.ssues  that  we  think  desene 
attention,  Lised  on  a  preliminary  review 
of  the  proposed  facilities  and  Ihe 
ei'.vironinental  information  provided  by 
KN.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to.  subtracted  from,  or 
chanj^ed  based  on  your  comments  and 
our  analysis.  The  currtntly  identified 
issues  are: 

•  The  construction  of  new  pipeline 
could  affe<:t  seven  separate  wetlands. 

•  The  project  could  cross  habitat  of 
the  piping  plover,  least  tern.  Iiald  eagle, 
whooping  crane,  peregrine  falcon, 
bliick-footed  ferret,  pallid  sturgeon  (all 
federally  listed  endangered  species), 
anil  Ihe  mountain  plover  (a  category  2 
randidate  species). 

•  Construction  of  a  2. 000-hp 
compressor  at  the  Guernsey  Compres.sor 
Station  may  increase  ambient  noise 
levels  in  the  vicinity  of  the  compressor 
station. 

•  Al)uut  2.5  miles  o)  the  pipeline  are 
proposed  lo  cross  the  Old  Fort 
Fcttenuan  Reservation,  a  historic  site 
tslablished  in  1867. 

Public  Participation 

You  can  make  a  difference  by  sending 
ii  letter  addressing  your  specifit: 
comments  or  concerns  about  the  project 
Yog  should  focus  on  Ihe  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  lo 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
mort!  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary.  Federal  Fnergy  Regulatory 
(iommission.  82S  North  Capitol  St.. 
N.E..  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP9.'j-l  13- 
()(K): 

•  Send  a  copy  of  your  letter  lo:  Mr. 
Rob  Kopka.  EA  Project  Manager.  Federal 
Energy  Regulatory  Cx)mmission.  825 
North  Clapitol  St..  N.E..  Room  7312. 
Washington,  D.C.  20426;  and 


•  Mail  your  comments  so  they  will  be 
received  in  Washington  D.C.  on  or 
before  April  7, 1995. 

if  you  wish  to  receive  a  copy  of  the 
EJ\.  you  should  request  one  from  Mr. 
Kopka  at  the  above  address. 

Becoming  an  Intcr^cnor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  an  "intervenor."  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  fihngs  by 
other  intervenors.  Likewise,  each 
inferxenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
lo  become  an  intervenor  you  must  file 
a  motion  to  intervene  according  to  Rule 
214  of  Ihe  Commission's  Rules  of 
Practice  and  Pror^idure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cau.se.  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  In  certain  cases, 
environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considered. 

Additional  information  about  the 
proposed  projei;t  is  available  from  Mr. 
Bob  Kopka.  EA  ProjecTt  Manager,  at  (202) 
208-0282. 
Lois  D.  Casbell, 
St'cretacy. 

|FR  Doc.  95-5881  Filod  3-<>-95;  8:45  anij 
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Yukon  Pacific  Company  L.P.;  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Yukon  Pacific 
LNG  Project 

March  6.  1995 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERCor 
Commission)  has  made  available  a  final 
environmental  impact  statement  (FEIS) 
on  the  construction  and  operation  of  the 
liquefied  natural  gas  (LNC)  liquefaction 
plant.  LNC  storage  and  marine  loading 
facilities,  and  LNG  tanker  transport 
proposed  in  the  above  referenced 
docket. 

The  staff  prepared  the  FEIS  to  satisfy 
Ihe  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
action,  with  appropriate  mitigating 
measures  as  recommended,  including 
receipt  of  necessary  permits  and 
approvals,  would  have  limited  adverse 
environmental  impact.  The  FEIS 


evaluates  alternative  to  various 
components  of  the  proposals. 

Yukon  Pacific  Company  L.P.  (Yukon 
Pacific)  is  seeking  approval  of  a  specific 
site  al  Anderson  Bay.  Port  Valdez. 
Alaska  to  export  LNG  to  destinations  in 
Japan.  Korea,  and  Taiwaii.  The  propojwtl 
action  involves  construction  of: 

•  A  2. 1  billion  cubic  feet  per  day  LNG 
liquefaction  plant. 

•  Four  aboveground  800,000-barreI 
LNG  storage  tanks; 

•  A  marine  facility  to  load  two 
tankers  within  a  12-hour  period;  and 

•  A  cargo/personnel  ferry  dof:king 
facility. 

In  addition.  Yukon  Pacific  proposes  to 
operate  a  fleet  of  15  LNG  tankers,  each 
having  125,000  cubic  meters  of  cargo 
capacity.  The  fleet  would  make  275 
trips  per  year.  Construction  of  the 
project  would  take  8  years  with  a  peak 
work  force  of  nearly  4.000  workers  in 
the  fifth  year. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC.  While  the  period  for  filing 
inten'entions  in  this  case  has  expired, 
motions  to  intervene  out-of-time  can  be 
filed  with  the  FERC  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedures.  18  CFR  385.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 
FERC  should  do  so  in  acxordance  with 
18  CFR  385.211. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FDRC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  Street.  NE., 
Room  3104,  Washington.  DC  20426, 
(202) 208-1371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  libraries. 
newspapers,  individuals  who  have 
requested  the  FEIS.  and  other  parties  to 
this  proceeding. 

Limited  copies  of  the  FEIS  are 
available  from: 

Mr.  Chris  Zerby.  Environmental  Projeti 
Manger,  Federal  Energy  Regulatory 
Commission.  825  North  Capital  Street. 
NE..  Room  7312.  Wasliingtbn.  DC 
20426.(202)208-0111 

Mr.  ferry  Brossia.  State  Pipeline 
Coordinator.  411  West  4tli  Avenue, 
Suite  #2.  Anchorage,  Alaska  99501. 
(907) 278-8594 
Lois  D.  Cashell. 
Sevrelary. 

|FR  Dctr.  95-5882  FiJed  3-9-95;  8:45  ami 
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[Project  Nos.  2056-013,  et  a!.] 

Hydroelectric  Applications  [Northern 
States  Power  Co.,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2056-013. 

c.  Date  Filed:  November  14.  1994. 

d;  Applicant:  Northern  States  Power 
Company  (NSPC). 

e.  Name  of  Project:  St.  Anthony  Falls 
Project. 

f.  Location:  On  the  Mississippi  River, 
within  the  City  of  Minneapolis. 
Hennepin  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  79Ua)-825(r). 

h.  Applicant  Contact:  Jack  J.  Schulz. 
P.E..  Senior  Environmental  Engineer, 
Northern  Stales  Power  Companv.  414 
Nicollet  Mall,  Minneapolis.  MN  55401- 
1927.(612)  330-.5621. 

i.  FERC  Contact:  Mohamad  Fayvad. 
(202) 219-2665. 

j.  Comment  Date:  April  6.  1995. 

k.  Description  of  Amendment:  NSPC 
proposes  to  delete  an  authorized 
redevelopment  of  a  powerhou.se  at  its 
Lower  Dam  development.  The 
powerhouse  was  authorized  by  a 
Commission  order  amending  license 
issued  on  November  14,  1990.  with  an 
installed  capacity  of  16  MW.'  Since 
NSPC  decided  not  to  rebuild  the 
powerhouse  the  entire  Lower  Dam 
development  must  be  deleted  from  the 
license  for  the  St.  Anthony  Falls  Project; 
.start  of  construction  deadline  for 
rebuilding  the  powerhouse  was 
November  13.  1994. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2. 
and  D2. 

2  a.  Type  of  Application:  Amendment 
of  License. 

h.  Project  No.:  P-472-014. 

c.  Date  Filed:  November  25,  1994 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Oneida. 

f.  Location:  On  the  Bear  River  in 
Franklin  County.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Stanley  A.  deSousa.  Director  of  Hydro 

Resources.  PacifiCorp,  920  SW  Sixth 

Avenue.  Suite  610,  Portland,  Oregon 

97204.  (503)  464-5343 
Thomas  H.  Nelson.  Stoel  Rives  Bolev 

lones  &  Grey,  900  SW  Fifth  Avenue. 

Suite  2300.  Portland.  Oregon  97204- 

1268,(503)  294-9281 


'SI  KKRCHd^.i.'isdqMi. 


i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

j.  Comment  Date:  April  6.  1995. 

k.  Description  of  Project:  The  licensee 
requests  that  its  license  be  amended  to 
extend  the  expiration  date  of  the  license 
from  June  30.  2000  to  October  1.  2001. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

3  a.  Type  of  Appli»:ation:  Minor 
License. 

b.  Project  No.:  P-1 1519-000. 

c.  Date  Filed:  February  10.  1995. 

d.  Applicant:  Wisconsin  Edison 
Corporation. 

e.  Name  of  Project:  Stoughton  Hydro 
Project. 

f  Location:  On  the  Yahara  River  in 
Dane  County,  near  Dunkirk.  Wisconsin 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Peter  H. 
Burno.  1343  Veek  Road.  Stoughton.  Wl 
53589.  (608)  873-86.56. 

i.  FERC  Contact:  Ed  I>»e  (202)  219- 
2809. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  existing 
project  would  consists  of:  (1)  An 
exi.sting  dam  and  intake  structure;  (2)  an 
existing  82-acre  reser\oir;  (3)  a 
powerhouse  containing  two  generating 
units  for  a  total  installed  capacity  of  192 
Kw;  (4)  a  300-foot-long  transmission 
line;  and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be  450 
Mwh  for  the  project.  All  lands  and 
project  works  are  owned  by  the  City  of 
Stoughton,  Wisconsin. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  lOB.  National 
Historic  Preservation  Act.  and  Ihe 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  Ihe  Commission  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  Ihe 
applicant. 

4  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1520-000. 

c.  Dale  Filed:  February  10.  1995. 

d.  Applicant:  Wisconsin  Edison 
Corporation. 


e.  Name  of  Projet;!:  Stehbinsvilli- 
Hydro  Project. 

f.  Location:  On  the  Yaharn  Rivor  in 
Rock  Comity,  near  Porter.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Pi)\\'cr 
Act.  Ifi  U.S.C.  791(a)-825(r). 

h.  ,\pplicant  Contact:  Mr.  Pelcr  H. 
Burno.  1343  Veek  Road.  Stoughton.  Wl 
53589.  (608)  873-8656. 

i.  FERC  Contact:  Fd  Lee  (202)  2IH- 
2809. 

j.  Conunent  Date:  fiO  days  from  tin; 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  existing 
project  would  consists  of:  (1)  An 
existing  dam  and  intake  .strut;ture;  (2)  an 
existing  80-acre  reservoir:  (3)  a 
powerhouse  containing  a  single  3"5-kW 
genenling  unit;  (4)  a  40-fool-long 
transmission  line;  and  (5)  appurtenniii 
fa(i lilies.  Tbe  applicant  estimates  that 
the  total  average  annual  generation 
would  be  1.500  MWh  for  the  projtH.t.  All 
lands  and  project  works  are  owned  bv 
Ihe  applicant. 

I.  With,  this  notice,  we  are  initialing 
consultation  with  the  Wisconsin  Slate 
Historic  Preservation  Officer  (SHPO).  as 
required  by  section  lOfi.  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  CFR  800.4 

m.  Pursuant  lo  §  4.32(b)(7)  of  18  CFR 
of  Ihe  Commission's  regulations,  if  am 
resourc:e  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  re.source  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
ser\e  a  f:opy  of  the  request  on  the 
applicant. 

5  a.  Type  of  Application:  Major 
Relicense. 

b.  Project  No.:  2705-003. 

c.  Date  filed:  September  30.  1992. 

d.  Applicant:  Seattle  City  Light. 

e.  Name  of  Project:  Newhalem  Creek. 

f.  Location:  On  Newhalem  Creek  in 
Whatcom  County.  Washington,  wholiv 
within  the  Ross  Lake  National 

Rec  real  ion  ,^rea. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  .Applic:ant  Contact:  Gary  Zarker. 
Superintendent,  Seattle  City  Light.  101.") 
Third  .Avenue.  Seattle.  W A  98104-1 198. 
(206) 684-3200. 

i.  FERC  Contac:t:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  See  attached 
paragraph  DlO.  The  Commission's  dut? 
date  for  filing  a  final  amendment  ol  this 
application  is  60  days  from  issuanc  e  of 
this  notic:e. 
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k.  Status  of  EnvironnnMital  Analysis: 
The  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

I.  r>^s(:ription  of  Project:  The  existing 
project  (  onsisis  of:  (1)  A  4.'i-foot-long, 
lO-foot-high  concrete  overflow  dam, 
crest  elevation  1.012  feet,  across 
Newhaloni  Creek  with  a  combination 
slnicevvay  and  intake  structure;  (2) 
vvaler  conveyance  facilities  including  a 
.'i-foot-square.  54.5-foot-Iong,  vertical 
rock  shaft,  a  6-foot  by  7-foot,  2,452-foot- 
iong  rock  tunnel,  and  a  33-inch- 
(iiameler.  92.5-foot-long  penstock;  (3)  a 
30-foot-wide,  5fi-foot-long,  wood-framed 
powerhouse  containing  a  generating 
unit  with  an  installed  capacity  of  2.3 
MVV;  (4)  two  timber  flumes  that 
discharge  into  a  3,S0-foot-long  tailrace 
ntturning  project  flows  to  the  Skagit 
River;  (5)  a  4,387-foot-long,  7.2-kV 
transmission  line  tying  into  the  Gorge 
powerhouse  of  Project  No.  .S53;  (6)  about 
2.5  iiules  of  access  roads  to  the 
diversion  and  powerhouse;  and  (7) 
appurtenant  facilities. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Newhalem 
Creek  project  is  18  GWh.  Power 
generated  at  the  projert  is  delivered  to 
t:ustomers  within  the  applicants  .service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
insptH;tion  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  Room 
3104,  Washington.  tX:  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Seattle  City  Light's 
offices  at  1015  Third  Avenue.  Seattle, 
Washington. 

f>  a.  Type  of  Application:  Exemption 
f)  MW  or  less. 

b.  Project  No.:  11316-002. 

c.  Date  filed:  January  31,  1995. 

d.  Applicant:  Iliamna-Newhalen- 
Nondalfon  Electric  Cooperative,  Inc. 

e.  Name  of  Project:  Tazimina. 

f.  Location:  On  the  Tazimina  River, 
near  Iliamna.  Newhalen.  and 
Nondalton,  Section  24,  Range  32  West. 
Township  3  South,  Seward  Meridian,  in 
Southcentral  Alaska. 

g.  Filed  Pursuant  to:  Section  2407  of 
the  Energy  Policy  Act  of  1992  and  the 
Federal  Power  Act,  IB  U.S.C.  791(a)- 
82.i(r). 

h.  Applicant  Contact:  Brent  Petrie, 
C^neral  Manager.  INNEC.  P.O.  Box  210. 
Iliamna.  Alaska  99606,  (907)  571-12.59. 

i.  FERC  Conta<:t:  Hector  M.  Perez  at 
(202) 219-2843. 


i.  Comment  Date:  May  2, 1995. 

k.  Status  of  Environmental  Analysis; 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D5. 

1.  The  proposed  project  Would  consist 
of:  (1)  A  2-foot-high  and  100-foot-long 
channel  control  sill  consisting  of  precast 
4-foot-long  concrete  blocks  with  a 
trapezoidal  section:  (2)  an  intake 
structure  about  50  feet  downstream  and 
on  the  opposite  side  of  the  concrete  sill; 
(3)  a  5-foot-diameter,  430-foot-long 
welded  steel  penstock;  (4)  a  powerhouse 
with  two  350-Kw  units:  (5)  a  6.7-mile- 
long  fransmi.ssion  line;  and  (6)  other 
appurtenances. 

m.  This  notice  also  consists  standard 
paragraphs  Bl  and  05. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commi.ssion"s  Public  Reference  and 
P'iles  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  Room 
3104.  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

Standard  Paragraphs 

B.  Comments.  Protests,  or  Motions  to 
lnter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  tlie  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commi.ssion's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
prote.sls,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  ddte  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  widi 
the  requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 


AND  CONDITIONS'.  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commi,ssiL.n,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

C2.  Filing  and  Service  of  Responsive 
Document.s — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPUCATION,  "  "PROTEST,"'  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commis-sion's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  A  copy  of 
a  notice  of  intent,  competing 
application,  or  motion  to  inter\'ene  mu.st 
also  be  served  upon  each  repre.sentative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant"s  representatives. 

D5.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991.  56  FR 
23108.  May  20. 1991)  that  all  comments, 
rerximmendations.  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  2, 
1995  for  Project  No.  11316-002).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 


date  of  this  notice.  (June  16, 1995  for 
Project  No.  11316-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "COMMENTS," 
"REPLY  COMMENTS."' 
"RECOM.MENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"'  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8,  1991,  56  FR 
23108,  May  20,  1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  2.  1995 
for  Project  No.  2705-003).  All  reply 


comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (June  16. 1995  for 
Project  No.  2705-003). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  ""COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS,"  '"TERMS 
AND  CONDITIONS.""  or 
•"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 

Dated:  Marth  6,  1995,  Washington.  DC. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  95-5967  Filed  3-9-95;  8:45  am| 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  November  14 
Through  November  18,  1994 

During  the  week  of  November  14 
through  November  18,  1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  li.st 


of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Brenda  Wolfenbarger.  11/16/94.  VFA- 
0007 

Brenda  Wolfenbarger  (Wolfenbarger) 
filed  an  Appeal  under  the  Freedom  of 
Information  Act  of  a  September  30, 1994 
Determination  Letter  issued  to  her  by 
the  Department  of  Energy's  (DOE's)  Oak 
Ridge  Operations  Office  (Oak  Ridge). 
Wolfenbarger  had  requested  all  medical 
and  personnel  records  held  by  Oak 
Ridge  concerning  her  father,  who  had 
worked  for  a  contractor  at  Oak  Ridge 
during  the  1940's.  On  Appeal, 
Wolfenbarger  contended  that  the  DOE's 
search  for  responsive  documents  was 
inadequate.  After  considering  her 
Appeal,  the  DOE  found  that  Oak  Ridge's 
search  for  responsive  documents  was 
adequate  and  therefore  denied  her 
Appeal. 

Robert  Heitmann.  11/16/94.  VFA-0005 

Robert  Heitmann  filed  an  Appeal  from 
a  denial  by  the  FOI  and  Privacy  Acts 
Branch.  Reference  and  Information 
Management  Division,  at  the 
Department  of  Energy  Headquarters 
(DOEHQ)  of  a  Request  for  Information 
which  he  had  submitted  under  the 
Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found 
that  one  office  had  not  adequately 
sean:hed  for  responsive  documents,  and 
that  the  records  of  the  searches  of  two 
other  offices  were  contradictory.  The 
matter  was  therefore  remanded  for  a 
new  search  of  these  three  offices. 

Requests  for  Exception 

Leonard  Wall  Oil  Co..  1 1/18/94.  LEE- 
0155 
Leonard  Wall  Oil  Company  (Leonard 
Wall)  filed  an  Application  for  Exception 
requesting  permanent  relief  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  Leonard  Wall  was  not  experiencing 
a  serious  hardship,  gross  inequity  or  an 
unfair  di.stribution  of  burdens  as  a  result 
of  the  requirement  that  it  file  Form  EIA- 
782B.  On  September  26,  1994.  the  DOE 
issued  a  Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  No  Notice  of 
Objection  to  the  Proposed  Decision  and 
Order  was  filed  within  the  prescribed 
time  period.  Therefore,  the  DOE  issued 
the  Proposed  Decision  and  Order  in 
final  form,  denying  Leonard  Walls 
Application  for  Exception. 

Shunter  Oil  Co..  Inc..  1 1/17/94.  IXE- 
0142 
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Shuster  Oil  Company,  Inc.,  filed  an  the  Hearing  Officer  determined  that  Great  Northern' Paper  Company,  and 

Application  for  Exception  from  the  Sorri  should  be  awarded  backpay  lost  as  Great  Southern  Paper  Company.  The 

Energy  Information  Administration  a  result  of  the  reprisals  taken  against  DOE  previously  granted  crude  oil 

(ElA)  requirement  that  it  file  Form  ElA-  him,  as  well  as  all  costs  and  expenses  refunds  to  these  four  applicants.  The 

782B.  the  "Resellers'/Retailers'  Monthly  reasonably  incurred  by  him  in  bringing  four  applicants,  however,  were 

Petroleum  Product  Sales  Report."  In  his  complaint.  subsequently  found  to  have  been 

considering  this  request,  the  DOE  found         After  submitting  a  full  accounting  of  affiliated  with  both  Chattahoochee 

that  the  firm  was  not  suffering  a  gross  his  hourly  charges  for  attorney's  fees  Industrial  Railroad  (Chattahoochee)  and 

inequity  or  serious  hardship.  On  together  with  costs,  expenses,  and  Great  Southern  Plywood  (Plywood)  on 

September  13, 1994.  the  DOE  issued  a  expert  witness  fees  incurred  in  August  7, 1986.  Chattahoochee  had  filed 

Proposed  Decision  and  Order  representing  Sorri,  Thad  M.  Guyer  a  refund  claim  in  the  Rail  and  Water 

determining  that  the  exception  request  (Guyer),  attorney  for  Complainant,  filed  Transporters  Stripper  Well  proceeding, 

should  be  denied.  No  Notice  of  a  Motion  for  attorney's  fees  and  costs  on  and  Plywood  had  filed  a  rehind  claim 

Objection  to  the  Proposed  Decision  and  September  26, 1994.  In  considering  the  in  the  Surface  Transporters  Stripper 

Order  was  filed  within  the  pre.scribed  motion,  the  Hearing  Officer  found  that  Well  proceeding.  In  doing  so, 

time  period.  Therefore,  the  DOE  issued  Guyer's  request  for  attorney's  fees,  legal  Chattahoochee  and  Plywood  had 

the  Proposed  Decision  and  Order  in  assistant  costs,  and  litigation  costs  and  executed  waivers  and  releases  waiving 

final  form,  denying  Shuster's  expenses  was  reasonable  and  should  be  their  rights  and  the  rights  of  their 

Application  for  Exception.  approved.  Accordingly,  Guyer's  Motion  affiliates  on  Augu.st  7,  1986,  to  rejeive 

Towniv  CarrS  Tire  and  Automotivn  for  attorney's  fees  and  costs  was  crude  oil  overcharge  refunds. 

Service  Center.  Inc..  1 U18/94.  J£E-  Slanted.  The  Hearing  Officer  awarded  Accordingly,  this  Decision  rescinded 

0151  '  '       '  Guyer  $2.5,356.43  in  attorney's  fees  aiul  the  original  refunds  granted  to  the  four 

Tommy  Carr's  Tire  and  Automotive  ^°^'^-  applicants. 

Ser\ice  Center.  Inc.  (Carr)  filed  an  Refund  Applications  Scalzo  Utilities,  Inc..  1 1/18/U4.  RF272- 

Application  for  Exception  from  the  yj     g,  p^        Industries.  J  l/W/94.  92378 

provisions  of  the  Energy  Information  RF272  924'i9 

Administration  (ElA)  reporting  t-     ^^^  •  .     ^     n    •  •  i  n  ^  ,         '^^^  °°^  '^^^'''^  ^  Decision  and  Order 

requirements  in  which  the  fin^  sought  ^^'''  ^^  '^"^^^  "  °"'^'."'""  ""^  ^'"^^  concerning  the  Application  for  Refund 

relief  from  filing  Form  EIA-782B,  |:oncerning  one  Application  for  Refund  of  ^  ,,,ain,ant  in  the  Subpart  V  crude  oil 

entitled  "Resellers'/Retailers'  Monthly  '"/he  Subpart  V  crude  oil  overcharge  overcharge  refund  proceeding.  The 

Petroleum  Product  Sales  Report."  The  "^f""'^  proceeding  The  refund  Application  for  Refund  was  based  on 

DOE  detent  ined  that  Carr  should  be  application  was  filed  by  Hay  &  Forage  purchases  of  kerosene  and  residual  fuel 

granted  exception  relief  for  a  period  of  !"'^"fi*^-  '^^*  °°^  determined  that  ^^e  applicant  purchased  and  resold 

three  vears  because  it  was  exoeriencine  "'^^  ^  '^""^^  Industries  was  not  entitled  (luring  the  crude  oil  price  control  refund 

a  gross  inequity.  The  recent  destructiof,  ^  '  ^^^  V'"  r  '  ^^^h  'T''""^  i'""'"^-  '^''«  ^^  determined  that  the 

of  the  business  by  fire  as  well  as  J'^'.^  ^  ^'""/^^f  transporters  Escrow  applicant  had  filed  to  show  that  it  has 

f  •  'i     ui-      ••  •     XI  Settlement  Claim  rorm  and  Waiver.  In  hppn  nnnhln  tn  nn<:<:  nn  thp  miHp  nil 

pressing  financial  obligations  in  Mr.  ...    ,.,.  .  ex,      o  oeen  unaoie  lo  pass  on  me  cruae  on 

Carr's  personal  life  i  e    the  facial  *"'^  ^'''"^'  ^  P^"^"^  company  of  Hay  &  overcharges  in  its  sales  of  kerosene  and 

operations  his  newborn'  baby  has  JJ^.^  ""dustries  requested  a  Stripper  residual  fuel.  Therefore,  the  DOE 

received,  made  the  filing  of  Form  EIA-  i^^"  "-'^""'^  ^'""  ^^^  f"""^^^*^       .   .  concluded  that  the  claimant  was  not 

782B  unusually  burdensome.  Transporters  escrow,  thereby  vva.ving  {„  j^j^ed  by  any  of  the  overcharges 

Accordingly  exception  relief  was  ^^  *  FoTa^e  Industries  right  to  a  assot  iated  with  the  gallons  that  it 

Granted  Subpart  Vcmde  oil  rehind.  purthased.  Accordingly,  the  DOE 

^  Accordingly,  the  DOE  denied  Hay  &  denied  the  Application  for  Refund. 

Supplemental  Order  Forage  Industries'  Application  for 

nonald  A.  Sorri.  1 1/18/94.  LWX-O014  R^^^n^-  ^^"'"""^  Applications 

This  Decision  supplements  an  Initial  Nekoosa  I'cptrs.  Inc..  ct  al.,  1 1/14/94.  The  Office  of  Hearings  and  Ajipt^nls 

Agency  Decision,  dated  December  16,  IIC272-257.  et  al.  is.sued  the  following  Decisions  and 

1993,  issued  by  an  OHA  Hearing  Officer        The  DOE  issued  a  Decasion  and  Order  Orders  concerning  refund  applications, 

in  a  case  involving  a  "Whistleblower"  concerning  Applications  for  Refund  which  are  not  summarized.  Copies  of 

complaint  filed  by  Ronald  A,  Sorri  submitted  in  the  Subpart  V  crude  oil  the  full  texts  of  the  Decisions  and 

(Sorri)  under  the  DOE  Contractor  refund  proceeding  by  four  affiliates  of  Orders  are  available  in  the  Public 

Employee  Protection  Program,  10  CFR  Great  Northern  Nekoosa  Corporation:  Reference  Room  of  the  Office  of 

Part  708.  In  the  DtK;ember  16  Decision.  Nekoo.sa  Papers.  Inc.,  Bibler  Bros..  Inc.,  Hearings  and  Appeals. 

Anaheim  Union  High  .Schw.l  Di.strict  et  al  _ KF272-79602  11/14/94 

Ar\indfrl  (>)rporation  RF272-8.S  11/17/94 

Atlantic  Richfiold  Company/Ray  Lumticr  Ck>.  ct  al RF304-14624  11/17/94 

Atlantic  RichfifiUi  Company/.Searles  Ano  et  al RF304-14720  11/18/94 

Chambcrsburj?  Area  School  District  t>t  al  RF272-95574  11/18/94 

Clark  Oil  &  Refining  (k)rp./(k)nini()n\voallh  Edi.son  Company RF342-325  11/17/94 

D  I..  .Stowe  Trucking  ut  al   RF272-9102((  11/17/P4 

E.D.C.  Inc./Smith  Oil  Company.  Inc  RR311-2  11/18/94 

Culf  Oil  Qjrp<iration/\Vinston  C.  Bresett RR30O-2.'i8  ll/l(i/94 

Mackc;  Laundry  Service  ct  al  RF272-97127  11/17/94 

Newark  Housing  Authority RF272-689K1  1 1/18'94 

Ralston  F^irina  Company  et  al  RC272-261  11/17/94 

Stanley  G.  Flagg  &  Co.  et  al  ." RF272-92009  11/18/94 

Texaco  Inc./Art  and  Sjwrk's  Texaco  et  al  RF321-17165  11/18/94 
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Texaco  Inc./Hcrshey  Foods  Corporation  RF321-17106 

Texaco  Inc./Richmond  Texaco  et  al  - ....!.!.!!!!!!!  RF321-20188 

Texaco  Inc./Rodriguez  Service  Station  et  al  RF321-20852 

Texaco  Inc. /Shorts  Oil  Co..  Inc .....^."....  RF321-20443 

T.B.  Smith  Co.,  Inc  '.'ZZZZZZZZZZZZ  RF321-20651 

Texaco  Inc.  V&F  Svara.  Inc j^p  321-20946 

y&FSvara.Inc  . \IZZZZIZZZZZ'ZZ  RF321-20951 

Texaco  Inc./VVindsor  Texaco  RF321-16854 

Delsea  Texaco  Service  Station  RF321-16855 

Burlington  Texaco    ZIZZZZZZZZZIIZZ  RF321-16856 

Woodbury  Service  Station  RF321-1H8.S7 

Dismissals 

The  following  submissions  we.'e  dismissed: 
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11/10/94 
11/14/94 
11/18/94 
11/14/94 


n /1 8/94 


11/17/94 


Name 

Cass  County,  MN  

Ednrronson  County  Trucking  Co 

General  Motors  Saginaw  Division 

Homer  Tesoro  Service  

Jessee  Rogers  Sand  &  Gravel  

L.P.  Shanks  Company  

Mt.  Sinai  School  of  Medicine  

Philip  Morris  Management  Corp  

Rodriguez  Texaco 


Case  No. 


RF272-86744 
RF300-21532 
RF272-93270 
LEE-0165 
RF2 72-95291 
RF272-94627 
RF32 1-20801 
RF272-93294 
RF32 1-20642 
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Copies  of  the  full  text  of  these  The  DOE  issued  a  Decision  and  Order     Trustee  in  Bankruptcy  authorized  a 

decisions  and  orders  are  available  in  the     concerning  an  Application  for  Refund         private  filing  service.' LK.  Inc.  (LK).  to 
Public  Reference  Room  of  the  Office  of        submitted  in  the  Gulf  Oil  Corporation  file  the  two  applications.  Pursuant  to 

Hearings  and  Appeals,  Room  lE-234,  special  refund  proceeding  bv  the  owner      the  Trustee's  request,  the  DOE  ordt-r.-d 

Forrestal  Building,  1000  Independence       of  Donati's  Auto  Repair,  a  retailer  of  each  refund  check  to  be  made  payable 

Avenue,  SW.,  Washington,  DC  2058.5.         Gulf  petroleum  products.  The  applidint      to  Briggs  and  mailed  to  LK  When  1  K 
Monday  through  Friday,  between  the  reque.sted  reconsideration  of  an  received  each  check,  it  deposited  the 

hours  of  1  p.m.  and  5  p.m.,  except  Application  for  Refund  that  he  filed  in        check  in  its  account,  retained  its 

federal  holidays.  They  are  also  available     a  previous  Gulf  refund  proceeding.  The      commission  and  sent  the  remainder  to 
in  Energy  Management:  Federal  Energy       DOE  had  dismissed  that  applic;ation.  the  Trustee.  The  Trustee  later  informed 

Gmdelmes.  a  commercially  published         The  applicant  filed  his  request  nearly  the  DOE  that  becau.se  the  Bankrupt,  y 

loose  leat  reporter  system.  five  years  after  his  previous  Application     Court  found  the  proposed  distribution 

Dated:  February  28. 1995.  was  dismissed,  and  did  not  provide  any      to  Briggs'  creditors  to  be  inefficient,  the 

George  B.  Breznay.  reason  as  to  why  his  claim  should  be  -refunds  should  be  returned  to  the  DOH. 

Director.  Officeof  Hearings  and  Appeals.  reconsidered.  In  addition,  the  DOE  had  The  Trustee  also  enclosed  Briggs"  share 

IFR  Doc.  95-6013  Filed  3-9-95;  8:45  ami  disbursed  all  of  the  remaining  funds  in        of  the  two  rehmds.  Accordingly,  the 

BiLUNC  CODE  6450-01-P  ^"^  proceeding's  escrow  account  DOE  rescinded  the  refiinds  issued  to 

pursuant  to  the  provisions  of  the  Briggs  and  ordered  the  two  checks 

Petroleum  Overcharge  Distribution  and       received  from  the  Trustee  deposited  in 

Issuance  of  Decisions  and  Orders  Restitution  Act  of  1986.  Accordingly.  the  Texaco  Inc.  and  Shell  Oil  Conipanv 

During  the  Week  of  January  9  Through   .  '^^  DOE  determined  that  it  would  not  escrow  accounts.  Further,  it  ordered  LK 

January  13,  1995  be  appropriate  to  reopen  the  eariier  to  repay  its  commissions,  but  did  not 

During  the  week  of  January  9  through      ^^0.',"!  "^  ''t'^  '^"  Application.  i„,       ,  on  the  commissions  for 

January  13,  1995.  the  decisions  and  ^^^''  ^•'  Company/Bnggs  the  period  of  time  during  which  LK  had 

orderssummarized  below  were  issued  Tronsportation  Company:  Texaco  use  of  these  funds, 

with  respect  to  applications  for  relief  Inc./Bnggs  Transportation  Retund  Applications 

filed  with  the  Office  of  Hearings  and  Company  1/1 1/95.  RF315-1028B.  •*^'""''  applications 

Appeals  of  the  Department  of  Energy.  nF321  21054  The  Office  of  Hearings  and  Appeals 

The  following  summary  also  contains  a  The  DOE  issued  a  Supplemental  issued  the  following  Decisions  and 

list  of  submissions  that  were  dismi.ssed       Order  rescinding  refunds  granted  to  Orders  concerning  refund  applications, 

by  the  Office  of  Hearings  and  Appeals.        Brigg  Transporation  Company  (Briggs)  which  are  not  summarized.  Copies  of 

B  fi    H  A      y     f  in  the  Shell  Oil  Company  and  Texaco  the  full  texts  of  the  Decisions  and 

Kenina  Applications  j,,^.  special  refund  proceedings.  Prior  to  Orders  are  available  in  the  Public 

Gulf  Oil  Corporation/Donati's  Auto  the  filing  of  Briggs'  refund  applications.  Reference  Room  of  the  Office  of 

Repair.  1/9/95.  RF3nO-1 .5980  Briggs  had  filed  for  bankruptcy.  The  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Burholme  Fuel  Oil  Co.  et  al RF304-13599  (M- 12/95 

Atlantic  Richfiold  Company/Kim's  Arco  RF304-154(»6  01/12/95 

Butte  Public  Schools  et  al  , RF272-79708  01/11/95 

Campbell's  Auto  Express  et  al RF272-97029  01/11'95 

Carlton  Towers  et  al  „ RF272-77813  .     01/09.95 

(Chickasaw  Cnty  Secondary  Road  Department RF272-9bl51  01/09/95 
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Oiii  kiisiiw  Cnty  S«;onilar>-  Road  Drpiirtmont RF272-97101 

City  of  Venice RF272-94410 

I,"xiii}4l()n  KIwjtric  Systi-nis  ; , RF272-94456 

KM  Tnickinn „ RA272-6.T 

Mctn>p<ilititn  I'etmleuni  Si  Kuel/Alx-hirdo  Obn'gnfi KF.'149-20 

( Irlt'iins  Trans  .Si;rvic;i!  »;t  iii RF272-'(49(>6 

nismissals  1'hp  fulluwing  submissions 
were  dismissed: 


01/11/")!; 

01/12/95 
01/f)9/95 
01/ll/'.t5 


tiame 

Altanfxjnt  Comnnjnjty  Unit  School  District  10 

Avon  ProOucts,  Inc  

Browning  &  Herdrich  Oil  Corp 

Citizens  Gas  &  Coke  Utility 

Consumer  and  Professional  Products  

Deep  Creek  Texaco  

Del's  Texaco  Service  ...t 

First  and  Main  Texaco  

FMC  Corporation 

Fort  Findlay  Texaco  

Freeway  Texaco 

Georgia  Pacific 

Globe  Upion/Johnson  Controls  .". 

Grow  Group.  Inc  .-. 

Hale  Area  Schools  

Hills  Texaco  Service  Center 

Johnson  County  School  District 

Keller  Industries 

Kelseyville  Unified 

Lookout  Heights  Texaco  

McKenna  &  Cuneo  

New  ULM-Hanska  School  District 

New  York  City  Housing  Authority 

Nick  Montallegro 

North  Muskegon  Public  Schools 

Oil  Chem.  Inc  

Perryville  School  District  

Pleasant  Point  Resort  

Pyramid  Supply,  Inc  

Riggs  Oil  Co..  Inc 

S  C:  Loveland  Co..  Inc ^ 

Savannah  River  Operations  Office  '. 

Scotus  Central  Catholic  Secondary  School 

Spearfish  Texaco  

Thud  arxJ  Main  Texaco  

Top  Deck  Texaco 

Tn-City  Gas,  Inc  

Valley  Rentals/Tn  Rentals 

Walkers  Texaco 

Williamsburg  Comniunity  School  District  


Case  No. 


RF272-79620 

RF272-66689 

RF321 -20539 

RF32 1-20426 

RF321-20785 

RF321-7714 

RF32 1-1 6298 

RF32 1-20893 

RF32 1-20777 

RF321-9192 

RF321 -20894 

RF32 1-20786 

RF321-20795 

RF32 1-20784 

RF272-79622 

RF321-8055 

RF272-78720 

RF32 1-20803 

RF272-79726 

RF32 1-1 0444 

VFA-O016 

RF272-79720 

RF32 1-20799 

RF304-14735 

RF272-79623 

RF32 1-20621 

RF272-78938 

RF321-12933 

RF321-12185 

RF32 1-20448 

RF272-89221 

VSO-0010 

RF272-78187 

RF32 1-530 

RF321 -20923 

RF321 -20924 

RF272-89756 

RF304-14742 

RF32 1-1 9993 

RF272-79757 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-2.34,    • 
Forreslal  Building.  1000  Independence 
Avenue,  SVV.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  al.so  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commen  ially  published 
loo.se  leaf  reporter  system. 

DalPd:  Fobniar>-  28.  1995. 
(ieorge  B.  Breznay. 

Dinxlnr.  Office  ofHt;urin)is  ond  Appeals. 
IFR  D<c.  95-6014  Filed  '»-!>-95:  8:45  ami 

DILLING  CODE  M50-41-P 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  February  6 
Through  February  10,  1995 

During  the  week  of  February  6 
through  February  10.  1995  the  decisions 
and  orders  summarized  below  were 
i.ssued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appt^als  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  li.st  of  submissions  that  were 
dismis.sed  by  the  Office  of  Hearings  and 
Appeals. 


Personnel  Security  Hearing 

Albuquerqiw.  Operations  Officf.  2/9/05, 
\'SO-0005 

An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
concerning  the  continued  eligibility  of 
an  individual  for  access  authorization 
under  10  C.F.R.  Part  710,  "Criteria  and 
Procedures  for  Determining  Eligibilitv 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material."  After 
considering  the  record  in  view  of  the 
standards  set  forth  in  Part  710.  the 
Hearing  Officer  found  that  the  DOE 
Operations  Office  had  presented 
sufficient  derogatory  information 
concerning  the  individual's  abuse  of 
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alcohol,  her  use  of  illegal  drugs,  and  her  Ac  cordingly,  the  Hearing  Officer  found  Drinking  Water  Company  (Arrowhead) 

false  statenients  to  the  DOE  c:onceming  that  the  individual's  acc:ess  on  August  7.  1986.  Arrowhead  had  filed 

her  illegal  drug  use  to  support  its  authorization  should  not  be  restored.  in  the  Surfnc:e  Transporters  Stripper 

revoc;ation  of  her  acce.ss  authorization.  „  ^      .        .  w.-ll  nrn.o«Hino  in  lir.;,,,.  ^^ 

The  Hc^aring  Officer  also  found  that  .he  ^^^^.6  applications  A^rcireSt d'exect^^v^^        and 

individual  failed  to  present  sufficient  Cocn-Coln  Co.  of  Los  Angeles,  et  oL  2/  •  release  waiving  its  right  and  the  right  ol 

evidence  of  rehabilitation  or  reformation  H/i)S.  BC272-268.  et  al.  its  affiliates  on  August  7.  198R  to 

to  mitigate  this  derogatory  information,  rec  eive  crude  oil  overcharee  refnnH«: 

and  that  it  would  be  c:learly  The  DOE  issued  a  Decision  and  Order  [rom  01  lA  under  SartT 

inappropriate  to  extend  the  proceeding  coric:erning  eight  Applications  for    .  Accordingiv.  this  Decision  rescinded 

for  a  year  or  more  to  enable  the  Refur,d  submitted  in  the  Subpart  V  „,,  refunds  granted  to  the  eight 

individual  to  establish  rehabilitation.  c:rude  oil  refund  proc:eeding  by  former  applicants 

Finally,  the  Hearing  Officer  found  that  affiliates  of  Beatrice  Co..  Inc.:  Coca-Cola 

he  lacked  authority  to  review  the  Co.  of  Los  Angeles.  Beatrice  Cheese.  Refund  Applications 

determination  of  the  Offic:e  of  Security  Americold  (MA).  Tropicana  Produc;ts.  The  Office  of  Hearings  and  Appeals 

Affairs  to  deny  the  individual  admission  Inc..  Swift  Eckrich.  Inc.,  Americold  issued  the  following  Decisions  and 

'o  the  Eniployee  Assistance  Program  Corp.  (OR).  Ozarka  Spring  Co..  and  Orders  coiu:erning  refund  applications 

•Referral  Option,  and  that  Executive  Great  Bear  Spring  Co.  The  OHA  which  are  not  summarized.  Copies  „f  ' 

Jrcler  12564  clearly  did  not  require  the  previouslv  granted  crude  oil  refiiiids  to  the  full  texts  of  the  Dec  isions  and 

DOE  to  maintain  an  individuals  acc:e.ss  the.se  eight  Applic;ants.  We  have  Orders  are  available  in  the  Public- 

nulhorization  pending  their  completion  subsequently  found,  however,  thnt  tlmy  Reference  Room  of  the  Offic  e  of 

of  a  drug  rehabilitation  program.  were  affiliated  with  Arrowhead  Hearings  and  Appeals. 

Arrow  Lakes  Dairy  ....! uf--.  -.->q  „..,....     . 

Asphalt  Supply  &  Servic:.',  Inc..  c-t  al  KF272-949'<4  O-'OH'm."; 

At  antic  RichficUcj  Company/Mack  Amini  An:o  et  al  KF;i04-14635  0^,(«i'.M5 

Atlantic  Kichfiold  Companv/Mvstic  Filial.  Inc  KF''04-12953  0'''(h'9r 

Rorj^n  Qmnty.  et  al [:z:::::::::::::z::::::z  ki^272-8(.5oo        i^/m^l 

Bcmien^nc.  „ R(:272-279  ,l2.m..5 

..ty  of  Norfolk.  ctaK ^ RF272-95583  n2/()(>'95 

Contractual  Comers.  Inc..  et  al  RF272-9h600  (I2/W'«15 

lohn  Curry.  Inc.,  et  al  .       _ KF272-97031  02.'n«'Mr, 

ii!xa(:ci  lnc:./Paramc)unt  Texaco  Sor\ii.c!  Quic  k-N-.Splif  H\32\-V.i7\2 

Dismissals 

The  following  submissions  were 
dismissed: 


UMI 


Name 

Bish  Arco  -. 

Borough  of  Hightstown '. 

Charlie's  Texaco 

Chicago  Milwaukee  Corp  

Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad  

City  of  Baker 

City  of  Belton .'. 

City  of  Chicopee 

City  of  Conneaut  

City  of  Girard ZZZZZZZ 

City  of  Gretna  .■ , 

City  of  Jeffersonville 

City  of  Joneiboro  

City  o(  L^-.e  Alfred 

City  of  Lawrenceville [ 

City  of  Live  oak  

City  of  Logan ' '.. 

City  of  Marksville [', 

City  of  McAlester 

City  of  Meridian  

City  of  Or^on 

City  of  0^6  City  ' 

City  of  Sleepy  Eye 

City  of  Springfield '.[" 

CokJwater  Regional  Mental  Health  Center  

County  of  Ingham,  Ml 

County  of  Schuylkill ; 

Darcelle  Jae  Nichols  Thrall  ; 

Hannaford  Oil  Co  

Holmes  County  Schcx)l  District 

Housing  Authority  of  Newark  

Mansfield  I.S.D 


Case  No. 


RF304-15357 

RF272-84730 

RF321-19753 

RF32 1-1 9937 

RF321-20783 

RF272-84894 

RF272-84711 

RF272-84841 

RF272-84865 

RF272-84908 

RF272-84829 

RF272-84677 

RF272-«4969 

RF272-84815 

RF272-96562 

RF272-84887 

RF272-64752 

RF272-84S35 

RF272-84890 

RF272-a4950 

RF272-64770 

RF272-64740 

RF272^4737 

RF272-84834 

RF272-88897 

RF272-86274 

RF272-84955 

VFA-0017 

RF300-21303 

RF272-5489; 

RF32 1-20 173 

RF272-95552 


13154 


Federal  Register  /  Vol.  60.  No.  47  /  Friday,  March  10,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Notices 


13155 


Name 

Manuel's  Arco 

Manuel's  Arco 

Mike's  Texaco  

Palmer  Paving  Corporation 

Rocky  Creek  Texaco „ 

Rodnguez  Texaco  _ 

Skip's  Arco 

Town  of  Betharty  

Town  ol  Bnstol  „ 

Town  of  Canton 

Town  of  Chelmsford 

Town  of  Gamer 

Town  of  La  Grange  

Town  of  Motint  Pleasant _ 

Town  of  St.  Johnsbury  

Town  of  WInchendon  

Town  of  Winchester  

Village  of  Ponton  Beach 

Village  o<  Yellow  Springs 


Case  No. 


RF304-14991 

RF304- 14992 

RF321-20578 

RF32 1-20452 

RF32 1-20495 

RF32 1-1 9752 

RF304-9107 

RF272-84761 

RF272-84693 

RF272-84628 

RF272-96576 

RF272-84886 

RF272-«4970 

RF272-84673 

RF272-84785 

RF272-84662 

RF272-84669 

RF272-84968 

RF272-84715 


Copies  of  the  full  text  of  those  Datiid:  Fcbniiiry  28. 1995.  filed  with  the  Office  of  Huarinj^s  and 

decisions  and  orders  are  avoilahle  in  tht;  George  B.  Breznay.  Appeals  of  the  Department  of  Energy. 

Public  Reference  Room  of  the  Office  of  Din-ctnr.  Offitt^  of  Hmhnfis  miH  Appmls.  The  following  summary  al.so  coiitaiii.s  a 

Hearings  and  Appeals,  Room  lE-234.  |fk  Dch-  95-b0l5  Filial  J-'J-aS; 845 ami  list  of  .suhmi.ssions  that  were  dismis,sptl 

Forrestal  Building,  1000  Independence  billing  code  mmmx-p  ^V  '*^®  Office  of  Hearings  and  Appeals. 

Avenue.  SW..  Washington.  DC  20585,  __ _ Refund  Applications 

Monday  through  Friday,  ti»jtween  the 

hours  of  1  p.m.  and  5  p.m.,  except  Issuance  of  Decisions  and  Orders  *"«  ^'''^-^  of  Hearings  and  Appeals 

federal  holidays.  They  are  also  available  During  ttie  Week  of  January  16  ^f "«'  »*'«  Allowing  Decisions  and 

in  Energy  Management:  Federal  Energy  Through  January  20, 1995  «[^«r^  concerning  refund  apphcat.ons. 

r^   ■<  i.  .  n        ui-  I    J  Winch  are  not  summarized.  Conies  nf 

Gu,del,nes,  a  commercially  published  ,3,,i„„  „,,  ^^..^^  „f  ,^,,,,^^,  ^^  ,,,^  ,.^,„  ,^^,^  ^^^  ^^^  Decisions  and 

loose  leai  reporter  system.  through  January  20. 1995.  the  de<;i.sion.s      Orders  are  available  in  the  Public 

and  orders  listed  below  were  issued  Reference  Room  of  the  Office  of 

with  respe<:t  to  applications  for  relief  Hearings  and  Appeals. 

BHrdrihl  ManufucturingCorp  R.A272-f>4  01/.i()/'iri 

City  of  HendersDnvilie  ; Kr272-94*>()4  ()l/20/'tr> 

Town  of  Bmokiine Ki'272-'l4»i48 

Ci¥ik  (bounty  Government KF272-94607  {)l/i9/H,') 

Gulf  Oil  Corpor«tion/(;iassctK:k  TnujkingO*  KF;<n(>-21R17  ni/2()/MS 

Aline  Manire  ft  Mary  E.  Young  Guinn RF:inO-21818 

Emory  Investments,  Inc  KF.I00-218I!) 

GulfOil  Cxirporation/Grpyhound  Rpnt-ii-Car  pf  al  Kl';iOO-l.!W8  (»l/m/H5 

(Julf  Oil  Corporation/Wham  Petrnlenm  Cxirportion  KF:<(H)-197H.'>  (n/20/«)5 

Indianii  Bell  Tolophone  et  al  .1 KF272-9;J7;n  ()l/20/«fi 

Diinnissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

ATs  Texaco 

RF321-20526 

Altamont  Comm  Unit  Sch 

RF272-79620 

Dist  10. 

Antwerp  Local  School  Dis- 

RF272-79958 

tnct. 

Beverly  Park  Texaco  

RF32 1-20869 

City  of  Attalla  

RF272-84551 

City  of  Cabot 

RF272-84330 

City  of  Clyde  

RF272-85901 

City  ol  Lynwood _ „. 

RF272-84595 

City  of  Mount  Rainier 

RF272-8451 1 

City  ol  Mount  Vernon 

RF272-84575 

City  of  Oakdale 

RF272-84516 

Crty  of  Taykx  

RF272-85947 

City  of  West  Columbia 

RF272-84394 

Dallam  County  

RF272-85526 

Name 

Case  No. 

Darling  of  Delaware  Co.,  Inc 

RF272-94433 

Decorative  Specialities,  IntI  . 

RF272-95079 

Durtiam  Schools  

RF272-79966 

Eby's  Inc  

RF321 -20889 

Goshen  County  School  Dis- 

RF272-82545 

trict  #1. 

Hale  Area  Scliools 

RF272-79622 

Harnngton  Park  School  Dist 

RF272-79959 

Hatch  VaiJey  School  District 

RF272-79844 

Headquarters  

VSO-0009 

John's  Texaco  Station 

RF321 -20906 

Kelseyville  Unified 

RF272-79726 

Keystone  School  District 

RF272-79792 

L'Anse  Creuse  Public 

RF272-79873 

Schools. 

Laraway  CC  School  District 

RF272-«4383 

70C. 

Lisbon  Schools  

RF272-79965 

Loy's  Texaco 

RF321-20880 

I^gnet  Cove  School  Oistnct 

RF272-79767 

Name 

Case  No. 

McKenna  &  Cuneo 

VFA-0016 

Meridian  Texaco  

RF  32  .-20401 

Money  Oil  Co 

RFJI14-15069 

Moniteau  County  School 

RF272-84589 

District. 

New  Knoxvilie  Local  School 

RF272-79991 

District 

New  Ulm-Hanska  School 

RF272-79720 

District. 

North  Muskegon  Pubhc 

RF272-79623 

Schools. 

Orange  County  Highway  

RF272-96209 

Orlando  Utilities  Commission 

RF321-20809 

Passak:  County  Regional 

RF272-79997 

High  Sctrool  District 

Pinter  Brothers  Co 

RF272-B9150 

Polk  County  Environmental 

RF272-97091 

Seortces. 

Rantoul  Township  HS  Ois 

RF272-79892 

tnct. 

Name 

Case  No. 

Rocky  Flats  

VSO-0007 

Salem  School  District  43-3 

RF272-82403 

Scartxjrough  Schools  

RF272-79919 

Shore  Oil  Company,  Inc  

HRO-0077 

South  Central  Local  School 

RF272-84133 

District. 

South  Willlamspon  A  School 

RF272-79933 

District. 

Totawa  School  District  

RF272-79927 

Town  of  Bellingham  

RF272-82667 

Town  ol  Coventry  

RF272-84530 

Town  of  Lutcher  

RF272-84573 

Town  of  Nahant  

RF272-85365 

Town  of  Thomaston  

RF272-84414 

Valley  Local  School  District 

RF272-79936 

Village  of  Babylon 

RF272-84388 

Village  of  Fox  River  Grove  .. 

RF272-82889 

Village  of  New  Richmond  .... 

RF272-85785 

Village  of  Wauconda 

RF272-84526 

West  Jefferson  Hills  School 

RF272-82580 

District. 

Williamsburg  Comm  Sch 

RF272-79757 

Dist. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
i  n  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Diitiid:  F(!bruiir>-  28.  1M95. 
George  B.  Breznay, 

nirfctor.  Office  of  Hearings  and  Appi'iils. 
|FK  Doc.  95-«01fi  Filed  :i-9-95:  8:45  ami 
BILLING  CODE  64S<M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5168-5) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
.tSOl  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  call  Sandy 


Farmer  at  EPA,  (202)  2fi0-2740.  please 
refer  to  EPA  ICR  #1741.01. 
SUPPLEMENTARY  INFORMATION: 

OITice  of  Prevention.  Pesticides  and 
Toxics 

Title:  Corref:tion  of  Misreported 
Chemical  Substances  on  the  Toxic 
Substances  Control  Act  (TSCA)  Control 
Substani:es  Inventory  (EPA  ICR  No. 
1741.01).  This  is  a  new  collection. 

Abstract:  Members  of  the  chemical 
industry,  who  misreported  chemical 
substances  on  the  Toxic  Substances 
Control  Act  (TSCA)  Chemical 
Substances  Inventory,  may  submit 
corrections  on  Form  C.  The  information 
on  Form  C  allows  OPPT  to  establish  a 
correct  chemical  identity  which 
accurately  reflects  the  substance  the 
submitter  manufacturers. 

Burden  Statement:  Burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  respondent  for 
reporting.  There  is  no  recordkeeping 
requirement.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  and  submit  the  information,  and 
report  the  information. 

Respondents:  Manufacturers  and 
importers  of  chemical  substances. 

Estimated  number  of  respondents: 
201)  respondents. 

Estimated  number  of  responses  per 
respondents:  1. 

Estimated  total  annual  burden  nn 
respondents:  200  hours. 

Frequency  of  collection:  As  need 
arises. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
.Sandy  Farmer.  EPA  ICR  #  1741.01.  U.S. 

Environmental  Protection  .Agency. 

Information  Policy  Branch  (2136),  401 

M  Street.  SW..  Washington.  DC  20460. 
and 
Tim  Hunt.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW.. Washington,  DC  20.503. 

Dated:  Mdrch  3.  1995 
Paul  Lapsley. 

tJireitor.  Begulatory  Stimnj^emHnt  Division 
IFR  Dor.  9S-5989  Filed   t-M-MS;  8:45  illllj 
BILLING  CODE  6S60-6ft-F     . 


[ER-fRL-4720-9] 


Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agenr  y:  Office  of  Federal 
.Activities.  General  Information  (202) 
260-5076  or  (202) 260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Fih'd  Fehrunrv  2H. 


1995  Through  Man:h  03.  1995  Pursuant 
to  40  CFR  1506.9. 

EIS  No.  950066.  Final  EIS,  FHW,  CA. 
CA— 41  Route  Adoption  of  Alignment 
Proiix;t,  between  El  Paso  Avenue  and 
CA-145,  Funding,  Right-of-Way 
Acquisition  and  COE  Section  404 
Permit.  Fresno  and  Madera  Counties. 
CA.Due:  April  10. 1995.  Contact: 
Dennis  A.  Scoville  (916)  498-5034 

.^/S  No.  950067.  Draft  Supplement, 
FHW.  CA.  Devil's  Slide  Bypass 
Improvement,  CA-1  from  Half  Moon 
Bay  Airport  to  Linda  Mar  Boulevard. 
Preferred  Alternative  Estimated 
Future  Project -Generated  Noise  Sludv. 
Funding,  Pacifica  and  San  Mateo 
Counties,  CA,  Due:  April  24,  1995. 
Contact:  Contact:  John  R.  Schultz 
(916)498-5041. 

EIS  Xo.  95006R.  Draft  EIS,  BLM,  CA. 
NV,  Alturas  345  kilovolt  (kv)  Elec  trie 
Power  Transmission  Line  Project. 
Construction,  Operation  and 
Maintenance,  Right-of-Way  Grant 
Approval.  Spei.ial-Use-Permit  and 
COE  Section  404  Permit.  SusanvilU' 
Distrit:t.  Modoc,  Lassen  and  Sierra 
Counties.  CA  and  Washoe  Countv. 
NV.  Due:  Mav  03.  1995,  Conl.ic  t:"Pi-t.T 
Humm  (916)  257-0456. 

EIS  So.  950069.  Draft  EIS,  BLM.  VVi 
Texaco  s  Stagecoach  Draw  I'liit 
Natural  Gas  Field  Development 
Project,  Implementation.  .Application 
for  Permit  to  Drill,  Right-of-Wav 
Grant.  Temporary  Use-Permit  and 
COE  Section  404  Permit.  Farson. 
Sweetwater  Countv.  WY.  Due:  .April 
25.  1995,  Contact:  Bill  McMahan  (3071 
382-5350. 

EIS  iVf).  9.W0-0.  Final  EIS.  FRC.  AK. 
Yukon  Pacific  Liquefied  Natural  (wis 
(LNC;)  Liquefaction  Plant 
Construction  and  Operation. 
Approval.  Anderson  Bay.  Port  V  aldi'/. 
.AK.  Due:  .April  10.  199.5.  Contact; 
Chris  Zerby  (202)  208-0111. 

EIS  \n.  950071.  Draft  EIS.  FT  A.  CiA. 
Mid-Coast  Corridor  Mass  Transit 
Improvement  Project.  Funding.  .San 
Diego  County.  CA.  Due:  May  08.  19^)5. 
Contact:  Robert  Horn  (415)  744-3116 

EIS  No  950072.  Final  EIS.  VAD.  HI. 
Veterans  .Affairs  Medical  and  Ri^gionnl 
Office  Center  Relocation  to  Triplcr 
,\rmy  Medical  Center.  Construi  tion 
and  Renovation.  .Approval  and 
NPDES  Permit.  Oahu.  HI.  Due:  April 
10.  1995.  Contact:  Eugene  Keller  (202) 
233-2463. 

EIS  Nn  950073.  Draft  EIS.  HI..M.  A/., 
Grand  Canyon  National  Park  Gen»'r;il 
Management  Plan.  Implementation. 
Coc:onino  and  Mohave  Counties.  .A/,. 
Due:  -April  24.  1995.  Contact:  I.arr\  I. 
Norris  (303)  969-2267. 


UMI 
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Amended  Notices 

EIS  No.  940501.  Draft  EIS,  AFS.  ID. 
Stibnite  Gold  Mine  Expansion  Project, 
Construction  and  Operation.  Plan  of 
Operation  Approval,  NPDES  Permit 
and  COE  Section  404  Permit.  Payette 
National  Forest,  Krasse!  Ranger 
District,  Valley  County,  ID,  Due: 
February  28,  1995.  Contact:  Jane 
Wurster  (206)  634-0614. 
Published  FR  12-16-94— OfHcially 

Withdrawn  by  Preparing  Agency. 

EIS  No.  950041.  Draft  EIS,  SF\V,  NV, 
Desert  Tortoises  (Gopherus  Agassizii) 
Habitat,  Issuance  of  Permit  to  Allow 
Incidental  Take,  Federal  Land  and 
Non-Federal  Land.  Clark  County,  NV. 
Due:  April  11, 1995,  Contact:  Sherry 
Barrett  (702)  784-5227. 
Published  FR— 02-10-95  Due  Date 

Correction 

Dated:  March  7,  1995. 
William  D.  Dickereon. 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

|FR  Doc.  95-5998  Filed  3-9-95:  8:45  ami 

BILLMC  CODE  WO  50  U 

rER-FRL-4721-1J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  6,  1995  Through 
February  10, 1995  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  dire<:ted  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
.statements  (EIS.s)  was  published  in  FR 
dated  April  10,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-K65165-CA  Rating 
E02.  Cottonwood  Fire  Restoration 
Project,  Implementation,  Tahoe  National 
Forest,  Sierraville  Ranger  District.  Sierra 
County.  CA. 

Summar}-:  EPA  expressed 
environmental  objections  over  the 
potential  adverse  impacts  to  soil 
productivity,  hydrology,  and  water 
quality  from  the  proposed  extensive  u.se 
of  ground-based  logging  systems,  the 
associated  road  creation,  and  proposed 
harvesting  within  the  stream 
management  zones  (SMZs).  EPA 
suggested  modifications  to  the  preferred 
alternative  which  would  reduce  the  use 
of  ground-based  logging  systems  in  the 


most  damaged  or  vulnerable 
watersheds,  minimize  entrance  into  the 
sensitive  SMZ  areas,  and  implement 
riparian  rehabilitation  activities  and 
road  obliterations  as  soon  as  possible. 

ERP  No.  D-COE-E32193-CA  Rating 
EC2,  Savannah  Harbor  Navigation 
Project.  Operation  and  Maintenance, 
Long  Term  Management  Strategy  Study. 
Chatham  County,  GA  and  Jasper 
County,  SC. 

Summary:  EPA  expressed 
environmental  concerns  over  the  long- 
term  environmental  consequences  of 
implementation  of  the  management 
plan.  EPA  requested  additional 
information  to  more  precisely  define  the 
uncertainties  associated  with  the 
proposed  operational  changes. 

ERP  No.  D-FRC-K02023-00  Rating 
EC2.  Tu.scarora  Natural  Gas  Pipeline 
Project,  Construction  and  Operation, 
Right-of-Way  Grant,  Special-Use-Permit, 
NPDES  Permit  and  COE  Section  404 
Permit.  Lassen  County.  CA;  Washoe  and 
Storey  Counties.  NV  and  Klamath 
County.  OR. 

Summary:  EPA  expressed 
environmental  concerns  over  the 
proposed  project,  and  requested 
additional  information  on  impacts  to  air 
quality,  wetlands,  and  cultural 
resources. 

ERP  No.  D-IBR-K39037-CA  Rating 
EC2.  Cachuma  Water  Supply  Project. 
Implementation.  Long-term  Contract 
Renewal.  Santa  Ynez  Valley.  Bradbury 
Dam,  Santa  Barbara.  CA. 

Summary:  EPA  commented  that  the 
draft  EIS  present  a  good  examination  of 
a  wide  range  of  alternative,  but  also 
expressed  concern  that  more 
information  was  needed  regarding  water 
conservation,  groundwater  injections 
and  socio-economic  impacts. 

ERP  No.  D-NPS-K60100-AZ  Rating 
EC2.  Programmatic  EIS — Juan  Bautista 
de  Anza  National  Historic  Trail 
Comprehensive  Management  Plan, 
Implementation,  several  counties.  AZ 
and  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
that  the  final  EIS  include  a  "no  action" 
alternative  analysis,  a  conformity 
determination,  analysis  of  potential  trail 
carrying  capacity,  and  address  issues 
related  to  environmental  justice, 
threatened  and  endangered  species  and 
wetlands. 

ERP  No.  D-NRC-KO 1008-00  Rating 
E02.  Crownpoint  Uranium  Solution 
Mining  Project.  Construction  and 
Operation.  Leasing  and  Licensing. 
McKinley  County,  NM. 

Summary:  EPA  expressed 
environmental  objections  to  the 
propased  project  ba.sed  on  its  proximity 
to  domestic  supply  wells  and  residences 


and  insufficient  hydrogeologic 
modelling  and  field  testing  to  ensure  a 
completely  closed  system.  Additional 
information  is  needed  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
regarding  the  results  of  hydrogeologic 
modelling  and  field  tests,  including  the 
potential  for,  and  environmental 
impacts  of,  contaminated  groundwater 
migrating  off-site  as  a  results  of  injection 
activities;  aquifer  restoration;  and  effects 
of  drawdown  of  supply  wells  for  the 
City  of  Crownpoint.  The  final  EIS 
should  also  include  additional 
information  on  permitting,  spill 
response,  management  of  sludge  and 
process  wastes,  and  Radionuclude 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants. 

ERP  No.  DS-FAA-C51013-NJ  Rating 
EC2.  Expanded  East  Coast  Plan.  Changes 
in  Aircraft  Flight  Patterns  over  the  State 
of  New  Jersey,  Updated  Information, 
Implementation,  NJ. 

Summary:  EPA  continued  to  have 
environmental  concerns  about  the  noise 
impacts  of  the  proposed  project. 
Additional  information  is  needed  to 
address  the  "conflict  points"  that  were 
the  basis  for  rejecting  the  Ocean  Routing 
Proposal,  to  characterize  noise  levels  in 
specific  towns,  and  to  justify  the  use  of 
an  unverified  noise  model. 

Dated:  March  7, 1995. 
Wiiliam  D.  Dickerson. 

Director.  NEPA  CompUonce  Division.  Office 

of  Federal  Activities. 

|FK  Doc.  95-5997  Filed  3-9-95;  8:45  ami 

BILUNG  COOE  6MO-60-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Revlev/ 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

r///e.  Transfer  Agent  Registration  and 
Amendment  Form. 

Fonn  Number:  Form  TA-1. 

OMD  Number:  3064-0026. 


Expiration  Date  of  OMB  Clearance: 
November  30.  1996. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  nonmember 
banks  wishing  to  register  with  the  FDIC 
as  transfer  agents. 

Number  of  Respondents:  37. 

Number  of  Respon.ses  Per 
Respondent:  1. 

Total  Annual  Responses:  3  7. 

Average  Number  of  Hours  Per 
Response:  0.52. 

Total  Annual  Burden  Hours:  19.25. 

OMB  Reviewer:  Milo  Simderhauf. 
(202)  395-7340.  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0026,  Washington,  DC 
20503. 

FD/CConfocf:  Steven  F.  Hanft.  (202) 
R9R-3907,  Office  of  the  Executive 
Secretary,  Room  F-400.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW..  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  iHjfore  May  9. 
1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATKM:  Section 
17A(c)(l)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  7aq)  requires  a  bank 
to  register  with  the  appropriate  federal 
regulator  prior  to  performing  any 
transfer  agent  function.  Under  FDIC 
regulation  12  CFR  341.  an  insured 
nonmember  bank  uses  Form  TA-1  to 
register  with  the  FDIC. 

Dated:  March  6.  1995. 

Federal  Deposit  In.surdnce  (Jorporatiuii. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 
jFR  Dot.  95-5831  Filed  3-9-95:  8:45  ami 

BILLING  COOE  6714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 


UMI 


SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  de.scribed  below. 


Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  method  of  collection. 

Title:  Unsafe  and  Unsound 
Practices — Extension  of  Credit  to 
Executive  Officers. 

Form  Number:  N/A. 

OMB  Number:  3064-0108. 

Expiration  Date  of  OMB  Clearance: 
May  31. 1995. 

Frequency  of  Response:  On  occasion. 

Respondents:  Executive  officers  of 
insured  nonmember  banks. 

Number  of  Respondents:  4.000. 

Annual  Hours  Per  Recordkeeper:  2.(J 

Total  Recordkeeping  Hours:  8,000. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7316.  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3064-0108).  Washington,  D.C. 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
808-3907,  Office  of  the  Executive 
Se<;retary,  Room  F-400.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W..  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  April 
10.  1995. 

ADDRESSES:  A  copy  of  the  submission 
may  l)e  obtained  by  calling  or  writing 
the  hT)IC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  Executive 
officers  of  insured  nonmember  banks 
must  file  a  report  with  their  bank's 
Board  of  Directors  within  ten  days  of 
incurring  any  indebtedness  to  any  other 
bank  in  an  amount  in  excess  of  the 
amount  the  insured  nonmember  bank 
could  lend  to  the  officer. 

Dated:  MuFci)  b,  1995. 

Federdi  Deposit  Insurance  Q)q>orHf ion. 
Robeft  E.  Feldman. 
Acting  Executive  Secretary. 
IFR  Dtx;.  95-5942  Filed  3-9-95;  8:45  Hm| 
BILUNG  COOE  6714^1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[Docket  No.  FEMA-1044-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (F'EMA). 
ACTION:  Notice. 


California.  (FEMA-1044-DR).  dated 
January  10. 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  February  27.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  January  10. 1995.  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  teen  adversely 
affected  by  the  catastrophe  declared  a 
major  di.saster  by  the  President  in  his 
declaration  of  January  10, 1995: 

Kings  County  for  Individual  .Assistant 
Hnd  Public  Assistance. 

(Clataiog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance) 
Richard  W.  Krimm. 

Associate  Director.  Responsnatid  Itecovery 
Directorate. 

IFK  D<)<    95-5975  Filed  3-9-95;  8:45  am] 

BILLING  COOE  67ia-02-i> 


SUMMARY:  This  notits  amends  the  notice 
of  a  major  disa.sterior  the  State  of 


FEDERAL  RESERVE  SYSTEM 

Cass  Commercial  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  as.sets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  -.J 
Regulation  Y  as  clo.sely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  condmied 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Re.serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  *^e  offices  of  the  Board  of 
Governors.  Intere.sted  jwrsons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increa.sed 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
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banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  24.  igg.^. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Coss  Commercial  Corporatinn.  St. 
Louis.  Missouri:  to  acquire  Cass 
Information  Systems.  Inc..  St.  Louis. 
Mis.souri  (formerly  Cass  Logistics.  Inc.), 
and  thereby  engage  in  acquiring  and 
holding  credit  card  receivables 
generated  by  an  affiliated  bank, 
including  acting  as  the  soliciting  agent 
for  the  affiliated  bank,  pursuant  to  ?j 
225.25(b)(l)(ii).  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Norwust  Corporation.  Minneapolis. 
Minnesota;  to  acquire,  through  its 
subsidiary  Norwest  Mortgage  Inc..  Des 
Moines.  Iowa,  the  mortgage  origination 
and  servicing  business  of  First  National 
Bank  of  Parker,  Parker.  Colorado,  and 
thereby  engage  in  mortgage  lending  and 
servicing  activities,  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fcdtirai  Res(;r\'e 
System.  March  6.  1995. 
Jennifer ).  Johnson. 
Defjiity  Secretary  of  the  Bcuird. 
jFR  Doc.  95-5928  Filed  3-9-95:  8:45  Hnij 
BILUNO  CODE  631IM>1-^ 


Charles  H.  Deters;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (PR  Doc. 
95-4972)  published  on  page  11096  of  the 
issue  for  Wednesday.  March  1.  1995. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Charles 
H.  Deters,  is  revised  to  read  as  follows: 

1.  Charles  H.  Deters.  Walton, 
Kentucky:  to  acquire  an  additional  45.5 
percent,  for  a  total  of  50  percent,  of  the  • 
voting  shares  of  Commonwealth  Trust 
Bancorp.  Inc.,  Butler.  Kentucky,  and 

i 


thereby  indirectly  acquire  Farmers 
Bank.  Butler.  Kentucky. 

Comments  on  this  application  must 
be  received  by  March  15,  1995. 

Board  of  (Jovcrnore  of  the  FodiTal  Reserve 
System.  March  6.  1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  BoiirH. 
IFR  D(K    95-5929  Filed  3-9-95:  8:45  amj 
BILLING  CODE  621IM>1-F 
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First  Interstate  BancSystem  of 
Montana,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  li.sted  in  this  notice  has 
applied  for  the  Boards  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14)  to 
bet:ome  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  .section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  3. 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  First  Interstate  BancSystem  of 
Montana,  Inc..  Billings.  Montana;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Park  County  Bancshares,  Inc., 
Living.ston.  Montana,  and  thereby 
indirectly  acquire  First  National  Park 
Bank  in  Livingston.  Livingston. 
Montana. 

Board  of  Governors  of  th«  Federal  Reserve 
System.  March  h.  1995. 

Jennifer  J.  Johnson. 

Depaty  Secretary  of  the  Hoard. 

IFK  D<)(    95-59:t()  Fil<'d  ;»-9-95:  8:45  ,ini| 

BILLING  CODE  S210-01-F 


FEDERAL  TRADE  COMMISSION 

Publication  of  "Made  in  the  USA" 
Provisions  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  provisions  of  statute. 

summary:  On  September  13.  1994. 
Congress  enacted  the  Violent  Crime 
Control  and  Law  Enforcement  Act  ot 
1994  ( "Crime  Bill").  Section  320933  of 
the  Crime  Bill  states,  inter  alia,  that 
"Made  in  the  U.S.A."  or  "Made  ui 
America"  claims  or  their  equivalent 
shall  be  consistent  with  dec;isions  and 
orders  of  the  Federal  Trade  Commission 
("Commission").  Section  320933  fiirther 
states  that  it  "shall  be  effective  upon 
publication  in  the  Federal  Register  ot  a 
Notice  of  the  provisions  of  this  section." 
This  notice  implements  the  latter 
requirement. 

DATES:  Section  320933  of  the  Crime  Bill 
is  effective  on  March  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Easton.  Special  Assistant, 
Division  of  Enforcement.  Federal  Tradi! 
Commission.  Washington.  DC  205H0. 
telephone  202/326-3029. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Federal  Trade  Commission  Act 
("FTC  Act").  15  U.S.C.  45.  directs  the 
Commission  to  prevent  "deceptive  acts 
and  practices."  including  deceptive 
claims  of  domestic  origin.  Although 
goods  manufactured  in  the  United 
States  generally  are  not  required  to  have 
a  label  identifying  domestic  content,  a 
manufacturer  may  choose  to  make  an 
unqualified  or  a  qualified  domestic 
origin  claim  for  its  products.'  An 
example  of  an  unqualified  claim  is  that 
a  product  is  "Made  in  USA,"  while  an 
example  of  a  qualified  claim  is  that  a 
product  is  "Made  in  USA  of  foreign 
components."  The  Commission  reviews 
Made  in  USA  claims  principally  under 
its  section  5  authority  to  prohibit 
deceptive  acts  or  practices.^ 

On  September  13,  1994,  Congress 
enacted  the  Crime  Bill,  P.L.  103-322. 
108  Stat.  2135.  Section  320933  of  the 
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'  .Some  sUlul(;s  require  iliM.losiire  of  (lonn'Mi( 
origin  or  dompsli<:<.ontenl  for  certain  prodtict.s;/-.'^'  . 
Tpxlile  Products  Identification  Act.  15  li..S.r.  70: 
Wool  I>rodurts  Labeling  Act.  15  ll.S.C.  68  (Ixiih 
enforced  hv  the  Federal  Trade  Comnii.ssion): 
.\nierican  .Xutomobile  Ubeling  Act.  15  t'.S.C.  1115(1 
(enforced  by  the  U.S.  Department  of  Iranspnrt.iiioii 

-The  Commission  will  Rnd  deception  "if  there  1% 
a  representation,  omis.slon  or  practice  that  is  liki-lv 
to  mislead  the  consumer  acting  reasonably  in  iKe 
circumslance.s.  to  the  consumer's  detriment."  LetliT 
dated  October  14.  198.1.  from  the  Federal  Trade 
Commission  to  the  Honorable  John  0.  Dirigell. 
Chairman.  Committee  on  Energy  and  Cnnimerr  e 
U.S.  Mouse  of  Representatives  ("Deception 
Statement"),  n  printed  in  CUffdale  Asso,  kiIi",.  In, 
lOSF.T.C.  no.  17ti(l'JH4). 


Crime  Bill  (15  U.S.C.  45a)  governs  the 
use  of  certain  Made  in  USA  claims. 
Sw:tion  320933  states,  inter  alia,  that 
"Made  in  the  U.S.A."  or  "Made  in 
America"  claims  or  their  equivalent 
shall  be  consistent  with  decisions  and 
orders  of  the  Federal  Trade 
Commission.  The  .section  further  stales 
that  the  section  "shall  be  effective  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  the  provisions  of  this  section 
The  Commission  shall  publish  such 
notice  within  six  months  after  the 
enactment  of  this  section." 

The  text  of  Section  320933  of  the 
Crime  Bill  is  as  follows: 

To  the  extent  that  any  person  introduces, 
delivers  for  intiTidu(;ti»)n.  soils,  ndvertises.  or 
offers  for  sale  in  commerre  a  prfxiuct  with  a 
"M;idi;  in  the  U.S.A."  tjr  "Made  in  Amorira" 
laljel.  or  the  equivalrnt  Ihereof.  in  ordor  to 
n-pn'sent  that  such  product  was  in  whole  or 
substantial  part  of  domestic  origin,  such  labt-l 
.shall  he  consistent  with  decisions  and  ordors 
of  the  Federal  Trade  Commis.siun  issued 
pursuant  to  section  5  of  tlie  Federal  Trade 
Commission  Act.  This  section  only  applies  to 
such  labels,  ^k)lhing  in  this  section  shall 
pret:lude  the  application  of  other  provisions 
of  law  relating  to  labeling.  The  (!)ommi.ssion 
may  periodically  consider  an  appropriate 
percentage  t>f  imported  components  which 
may  be  included  in  the  product  and  still  be 
reasonably  consistent  with  such  decisions 
and  orders.  Nothing  in  this  section  shall 
preclude  use  of  such  labels  for  products  th.it 
contain  imported  comjwnents  under  the 
label  when  the  label  also  discloses  such 
information  in  a  clear  and  conspicuous 
manner.  The  Commission  shall  administer 
this  section  pursuant  to  section  5  of  the 
Federal  Trade  Commission  Act  and  may  from 
time  to  time  issue  rules  pursuant  to  section 
553  of  Title  5,  United  States  Code  for  such 
purpose.  If  a  rule  is  issued,  such  violation 
shall  be  treated  by  the  Commission  as  a 
violation  of  a  rule  under  section  18  of  the 
Federal  Trade  Commissions  IsicI  Act  (15 
U.S.C.  57a)  regarding  unfair  or  deceptive  acts 
or  practices.  This  section  shall  be  eftective 
upon  publication  in  the  Federal  Register  of 
a  Notice  of  the  provisions  of  this  section.  The 
Commission  shall  publish  such  notice  within 
six  months  af^cr  the  enactment  of  this 
section. 

Section  320933  provides  that  Made  in 
USA  claims  are  to  be  consistent  with 
section  5  of  the  FTC  Act,  15  U.S.C.  45 
("unfair  or  deceptive  acts  or  practices"), 
and  that  the  Commission  may 
reexamine  the  application  of  its  legal 
standard  to  particular  facts  as 
circumstances  warrant.  This  provision 
authorizes  the  Commission  to  issue 
rules  with  re.spect  to  certain  Made  in 
USA  claims.  The  Commission  has  made 
no  determination  whether  rulemaking 
would  be  appropriate.  However,  the 
comments  the  Commission  has  received 
in  response  to  a  proposed  consent 
agreement  in  Hyde  Athletic  Industrie:>. 


Inc. '  suggests  that  additional  guidance 
may  he  appropriate  in  this  area.  Should 
the  Commission  so  determine,  further 
opportunity  for  public  input  will  he 
considered. 

By  direction  ui  the  ( jiniinission. 
Donald  S.  Clark. 
Secretary. 

IFK  Dor.  95-587h  Filed  3-9-95:  8:45  ami 
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GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  hold  its  Spring 
1995  meeting  on  Monday.  April  10, 
1995.  through  Wednesday.  April  12. 
1995,  in  Arlington.  Virginia.  The 
meeting  sessions  will  take  place  from 
8:30  a.m.  until  5  p.m.  on  Monday.  8  am 
until  5  p.m.  on  Tuesday,  and  from  8:30 
a..m.  until  10:30  a.m.  on  Wednesday. 
The  sessions  will  l>e  held  at  the  Rosslyu 
Westpark  Hotel.  1900  North  Fort  Myer 
Drive.  Arlington.  Virginia  22209.  The 
purpose  of  this  meeting  is  to  di.scu.ss  the 
Federal  Depository  Library  Program. 
The  meeting  is  open  to  the  publi<:. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Ro.sslyn  Westpark 
for  anyone  needing  hotel 
accommodations.  Telephone:  800-368- 
3408  or  703-527-4814;  FAX:  703-522- 
8864.  Plea.se  specify  the  Depository 


'  Fiib  No.  922-3236  (accepted  for  public  commeri 
.Sept.  20.  1994.  Coninjissioners  Azcucnaga  and 
Owen  dissenting).  In  that  mater,  the  Commi«>ion 
alleged  that  the  company  faKiely  implied  that  .ill.  or 
t'irtually  all.  of  the  component  parts  of  its  product 
and  all.  or  virtually  all.  of  the  labor  usol  in 
ast>embiing  its  product  was  domestic  when,  in  tact, 
a  scb>ldntla!  portion  of  the  firm's  product  line  was 
asserrbled  overseas  of  foreign  component  parts,  and 
a  substantia!  portion  of  the  products  assembled  in 
the  United  Staler  was  compo.sed  of  foreign 
component  per"!.  The  proposed  order  provided  that 
unqualified  Made  in  USA  claims  will  be  permitted 
"so  long  as  all.  or  virtually  all.  of  the  component 
parts  of  the  footwear  are  made  in  the  United  Slates 
and  a!!,  or  vinually  all.  of  the  labor  in  assembling 
the  footwear  is  perfortned  in  the  United  Stales. '  5'i 
FR  48892.  48893  (1994).  After  reviewing  the 
com.mcnts  received,  the  Commis.sion  will  issue  a 
public  notice  of  its  disposition  in  llydc.  (A  con-v-nt 
agreetnent  that  the  Commission  has  accepted 
subject  to  final  approval  is  placed  on  the  public 
record  for  a  60-day  comment  period,  after  which  the 
Commission  decides  whether  to  maLf  the 
agreement  final.  See  Rule  2.34  of  t.he  Commis.sion°s 
Rules  of  Practice.  16  CFR  2.34). 

At  the  same  time  that  it  p'iblished  its  proposed 
consent  agreement  with  Hyde,  the  (>)mmission  also 
issued  a  complaint  against  New  Balance  Athletic 
Shoe.  Inc..  Docket  No.  9268  (Commissioner 
A7.cuenaga  dissenting).  That  mailer  is  currently  in 
litigation  before  an  administrative  law  judge. 


Library  Council  when  you  i:ontact  the 

hotel.  Room  cost  per  night  is  $87. 

Michael  F.  DiMario, 

Public  Printer. 

IFK  D<k:.  95-5939  Filwl  .1-9-95.  8:45  ami 

BILLING  CODE  1505-01 -M 


The  Federal  Register  Online  Via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  the  Online  Service  Providing 
the  Federal  Register  and  Othsr  Federal 
Databases 

The  Stiperii!te:idenl  ofDot  iiinents 
will  hold  two  public  nieriings  for 
Federal,  .state  and  local  goveni.neiit 
agent:ies.  and  others  interested  in  an 
overview  and  demonstration  of  the 
Govjiminent  Printing  Offices  online 
service  GPO  Access,  provided  under  the 
Government  Printing  Office  Liectronic 
Information  Access  Enhaii<:eiiu'iit  Act  of 

1993  (Public  Law  103-40). 

Two  sessions  are  available  on 
Wednesday,  March  29,  1995.  from  9 
a.m.  to  10:30  a  m.  and  from  1 1  a.m.  to 
12:30  p.m.  Both  sessions  will  be  held  at 
the  University  of  Illinois-Chicago. 
Chicago  Illini'  Union.  828  Wnli:ott. 
Chicago.  Illinois  60R12. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  niies  and 
proposed  rules.  Presidential  documents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCII  text  files,  with  graphics 
provided  in  TIFF  fonnat.  The  online 
Federal  Register  is  available  via  the 
Internet  or  as  a  dial-in-ser\'ice. 
Historic:al  data  is  available  from  (anuary 

1994  forward. 

Other  databases  currently  available 
online  through  GPO  Access  include  the 
Congressional  Record:  Congressional 
Record  Index,  including  the  Hi-  fory  of 
Bills:  Congressional  Bills:  Public  Laws: 
and  U.S.  Code. 

Individuals  interested  in  attending 
either  session  should  contact  the  GPO's 
Office  of  Elet;tronic  Information 
Dissemination  Services.  John  Berger. 
Product  Manager,  on  202-512-1525: 
(FA.X)  202-512-1262:  or  by  Internet  e- 
mail  at  help@eids05.eids.gpo.gov. 
Seating  reser\ations  will  be  accepted 
through  Friday.  March  24.  1995. 
Michael  F.  DiMario, 
Piihlic  Printer. 
(FR  Doc.  95-5941  Filod  3-9-95:  845  ;i:n| 

BILLmC  CODE  l$0$-02-M 


UMI 


13160 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Notices 


The  Federal  Register  Online  Via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  the  Online  Service  Providing 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state,  and  local  government  agencies, 
and  others  interested  in  an  overview 
and  demon.stration  of  the  Government 
Printing  Office's  online  service  GPO 
Accffss.  provided  under  the  Government 
.  Printing  Office  Electronic  Information 
Access  Enhancement  Act  of  1993 
(Public  Law  103^0). 

The  session  is  available  on 
Wednesday,  April  5. 1995,  from  1  p.m. 
to  2:30  p.m.  The  training  session  will  be 
held  at  the  Dallas  Public  Librar\'. 
Library  Auditorium,  1.515  Young  Street, 
Dallas'.  Texas  75201. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  rules  and 
proposed  rules.  Presidential  do<;uments, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCII  text  files,  with  graphics 
provided  in  TIFF  format.  The  online 
Federal  Register  is  availat)le  via  the 
Internet  or  as  a  dial-in  service. 
Historical  data  is  available  from  January 
1994  forward. 

Other  databases  currently  available 
online  through  GPO  Access  include  the 
Congressional  Record:  Congressional 
Record  Index,  including  the  Histon'  of 
/?///.s.  Congressional  Dills;  Public  Laws; 
and  U.S.  Code. 

Individuals  interested  in  attending  the 
training  session  should  contact  the 
GPOs  Office  of  Electronic  Information 
Dissemination  Services,  John  Berger, 
Product  Manager,  on  202-512-1525; 
(FAX)  202-512-1262:  or  by  Internet  e- 
mail  at  help®eids05.eids.gpo.gov. 
Seating  reservations  will  be  accepted 
through  Friday,  March  31.  1905. 
Michael  F.  DiMario, 
Piihlii:  Printer. 
IFK  Doc.  95-5(t40  Kilf<i  3-«-95:  «  4r>  jiml 
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action:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92D-0039] 

Animal  Drug  Manufacturing;  Revised 
Guideline;  Availability 

AGENCY:  Food  and  Dtu[\  Adminislmtion, 
IIHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  four-part 
guideline  entitled.  "Animal  Drug 
Manufacturing  Guidelines,  1994" 
prepared  by  the  Center  for  Veterinary- 
Medicine  (CVM).  These  guidelines 
describe  the  data  and  information  for 
the  manufacturing  portions  of 
abbreviated  new  animal  drug 
applications,  new  animal  drug 
applications,  and  supplements  for 
pharmaceutical  do.sage  forms. 
DATES:  Written  comments  on  these 
guidelines  may  be  submitted  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revised  guidelines 
entitled,  "Animal  Drug  Manufacturing 
Guidelints.  10r)4: 1.  Pilot  Batch 
Manufacturr-.  !I.  Tentative  Expiration 
Dates,  III.  Manufacturing  Sites,  and  IV. 
New  Animal  Drug  Substam  e  Sources" 
to  the  Communications  and  Education 
Branch  (HFV-12).  Center  for  Veterinan,- 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-.594-1755. 
Send  two  self-addres.sed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  revised  guidelines  to  the  Do«:kets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  revised 
guidelines  and  received  comments  may 
be  seen  at  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Marnane,  Center  for 
Veterinary  Medicine  (HFV-143).  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855.  301-594- 
0fi78. 

SUPPLEMENTARY  INFORMATION:  The  Food 
and  Drug  Administration  (FDA)  is" 
announcing  the  availabiHtv  of  the 
revised  four-part  guideline  entitled. 
"Animal  Drug  Manufacturing 
Guidelines,  1994: 1.  Pilot  Batch 
Manufacture,  II.  Tentative  Expiration 
Dates,  III.  Manufacturing;  Sites,  and  IV. 
New  Animal  Drug  Substance  Soun.es" 
prepared  by  CV'M.  These  guidelines  are 
intended  to  be  used  by  both  pioneer  and 
generic  manufacturers  of  veterinary 
drug  products  .so  that  l!iey  are  informed 
of  the  type  of  information  that  FDA 
believes  will  provide  an  .icf.eptalile 
submission  to  support  the 
maiuilactuiing  requiremjtnts  for  new 


animal  drug  applications,  abbreviated 
new  animal  drug  applications,  and 
supplemental  applications  for 
pharmaceutical  dosage  forms.  In  the 
Federal  Register  of  August  21.  1992  (57 
FR  37979),  FDA  issued  a  notice  of 
availability  of  the  four  CVM  guidelines 
entitled,  "Animal  Drug  Manufacturing 
Guidelines.  1992."  Comments  by  the 
public  were  requested  to  be  submitted  al 
any  time  so  that  future  revisions  of  the 
guidelines  could  be  developed  in 
consideration  of  the  remarks. 

The  agency  received  three  comments 
on  the  1992  guidelines.  The  comments 
came  from  two  dnig  manufacturers  and 
one  trade  as.sociation.  The  1992 
guidelines  have  been  revised  as  a  result 
of  these  comments  and  from  internal 
discussions  within  CVM. 

Many  editorial  comments  were  made 
about  all  four  guidelines.  The  «;ditorial 
comments  wore  adopted  in  the  revised 
guidelines  when  the  agency  deemed 
that  they  were  appropriate  and  provided 
clarificaiioii.  Technical  comments  about 
"Guideline  I.  Pilot  Batch  Manufacture" 
focused  on  the  CVM  ie<:ommeiKlalio:is 
for  the  size  of  the  test  batch  and  the  tvpe 
of  equipimmt  or  production  facility  tli;:! 
is  appiopriate  for  manufacturing  tost 
lots.  A  suggestion  was  made  to  aliow 
bridging  data  in  cases  where  ttie 
recommendations  for  batch  .size, 
production  facility,  equipment,  and 
standard  operating  procedures  are  not 
practicable.  Technical  comments  about 
"Guideline  II.  Tentative  Expiration 
Dates"  centered  on  a  clarification  of  the 
definition  of  exaggerated  storage 
conditions  for  different  dosage  forms 
and  the  application  of  expiration  dating 
to  all  manufacturing  sites  for  one  drug 
product.  Technical  comments  about 
"Guideline  III.  Manufacturing  Siiis " 
included  criticisms  of  the  definitions  of 
the  different  types  of  manufacturing 
sites,  the  option  for  the  agency  to 
request  bioequivalence  data,  and  the 
appropriate  location  of  sterile  process 
validation  data  in  the  drug  application. 
Technical  comments  about  "(iuidelinc 
IV.  New  Animal  Drug  Sub.stajice 
Sources"  were  made  regarding  the 
definitions  of  primary  and  alternite 
sourc.es  of  the  new  animal  drug 
substance,  test  batch  and  stability  data 
for  supplemental  applications,  and 
bio«'(iuiviilence  data  niquirements  fur        , 
mastitis  products.  All  of  these  ' 

comments  were  considered  in  the 
revision  of  the  manufacturing 
guidelitu-s. 

One  of  the  most  significant  chnnges  to 
the  1902  guidelines  is  to  allow  bridgir-.; 
d»t.-i  to  lit'  submitted  when  ihr 
recommendations  for  batch  si/   , 
production  fat:ility,  eciuipmrr!.  and 
stfiiui.ird  ojiiTJiting  procedui*  .^  lor  p  Ti.t 


batches  are  not  practicable.  The  sponsor 
may  create  an  alternative  plan  to  that 
recommended  in  order  to  compare  the 
bioavailability  and  stability 
characteristics  of  the  test  and 
production  batch.  Another  major  change 
to  the  guidelines  is  the  provision  of  an 
alternate  means  by  which  sponsors  may 
meet  the  supplemental  application 
recommendations  for  alternate 
manufacturing  sites  and  alternate 
sources  of  bulk  drug  substance  when 
multiple  NADA's  and  ANADA's  are 
affected.  The  sponsor  may  request  that 
pilot  batches  of  repre.sentative  drug 
products  within  the  same  dosage  form 
class  be  manufactured  instead  of 
producing  pilot  batches  of  all  affected 
drug  products. 

Ttiese  "Animal  Drug  Manufacturing 
Guidelines.  1994"  are  not  intended  to  be 
individual  stand-alone  documents. 
Much  of  the  information  presented  in 
one  guideline  may  be  equally  important 
to  the  correct  interpretation  of  the  other 
guidelines.  Therefore,  all  four 
guidelines  are  being  issued 
concurrently. 

Guidelines  .state  procedures  or 
practices  that  may  be  useful  to  the 
persons  to  whom  they  are  directed,  but 
are  not  legal  requirements.  The  agency 
is  in  the  process  of  revising  §§  10.85(d) 
and  10.90(b)  (21  CFR  10.85(d)  and 
10.90(b)).  Therefore,  these  guidelines 
are  not  being  issued  under  authority  of 
present  §§  10.85(d)  and  10.90(b).  A' 
person  may  follow  the  guideline  or  may 
choo.se  to  follow  alternate  procedures  or 
practices.  If  a  person  chooses  to  use 
alternate  procedures  or  practices,  that 
person  may  wish  to  discu.ss  the  matter 
further  with  the  agency  to  prevent  an 
expenditure  of  money  and  effort  on 
ac  livilies  that  may  later  be  determined 
to  be  unacceptable  to  I'D.\.  A  guideline 
<loes  not  bind  the  agency,  and  it  does 
not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person.  When  a  guideline  states  a 
requirement  imposed  by  statute  or 
regulation,  however,  the  requirement  is 
law  and  its  force  and  effect  are  not 
changed  in  any  way  by  virtue  of  its 
inclusion  in  the  guideline. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guideline.  Two  copies 
of  any  comments  are  to  be  submitted, 
e.xcept  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  numl)er  found  in 
braf:kets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  are  available  for  public 
e.xamination  in  the  Dockets 
Management  Branch  betweenO  a.m.  and 
4  p.m.,  Monday  through  Friday. 


Received  comments  will  be 
considered  to  determine  if  further 
revision  of  the  guideline  is  necessary 

Datnd:  March  6. 1995. 
William  B.  Schultz, 

Deputy  Comnvssionerfor  Policy. 

IFK  Doc.  95-6006  Filed  3-9-95;  8:45  ami 

BILLING  CODE  41S0-01-F 

[Docket  No.  95N-O058] 

Drug  Export;  Bulk  Drug  Substance 
Paclitaxel 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  NaPro  BioTherapeutics,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  bulk  human  drug 
substance  Paclitaxel  for  formulation, 
filling,  and  packaging  into  Anzatax"*^^' 
Injection  Concentrate  30  milligrams 
(mg)  paclitaxel  in  5  milliliter  (mL)  vials 
to  Australia. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville.  MD  20857.  and  to  the  contad 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFI>-310), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approvc«d  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  jigency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 


NaPro  BioTherapeutics,  Inc..  4725 
Walnut  St.,  suite  100,  Boulder,  CO 
80301,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
bulk  human  drug  substance  Paclitaxel 
for  formulation,  filling,  and  packaging 
into  AnzataxTM  Injection  Concentrate  30 
mg  paclitaxel  in  5  mL  vials  to  Australia. 
This  product  is  indicated  for  the 
treatment  of  refractory  ovarian  cancer. 
The  application  was  received  and  filed 
in  the  Center  for  Drug  Evaluation  and 
Research  on  October  21,  1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
numl)er  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  20, 
1995.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  Identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Conmiissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Diitod:  March  2.  1995. 
Edward  Miracco. 

Acting  Deputy  Director.  Office  nf  Compliance. 
Onterfnr  Drug  Evaluation  and  Reseiin:!}. 
IFR  D(k:.  95-6005  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  P.L.  Ofi- 
511,  The  Paperwork  Reduction  Act.  Thv 
following  clearance  packages  have  been 
submitted  to  0MB  since  the  last  list  was 
published  in  the  Federal  Register  on 
Februarj- 10,  1995.  (Call  Rejwrts 


UMI 


13162 


Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  47  /  Friday.  March  10.  1995  /  Notices 


131l>3 


Clearance  Officer  on  (410)  965-4142  for 
copies  of  package.) 

1.  Real  Property  Current  Market 
Value — 0960-0471.  The  information  on 
form  SSA-2794  is  used  by  the  Social 
Security  Administration  to  determine 
the  value  of  non-home  real  property 
owned  by  applicants  for  or  recipients  of 
Supplemental  Security  Income.  The 
respondents  are  persons  experienced  in 
estimating  the  curtent  market  of  real 
property. 

Number  of  Respondents:  6,188 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  2,063  hours 

2.  Employer  Verification  of  Earnings 
After  Death— 0960-0472.  The 
information  on  form  SSA-L4112  is  used 
by  the  Social  Security  Administration  to 
determine  whether  wages  reported  by 
an  employer  are  correct,  when  SSA 
records  indicate  the  wage  earner  is 
deceased.  The  respondents  are 
employers  who  report  wages  for  a 
deceased  employee. 

Number  of  Respondents:  50.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 
minutes  ^ 

Estimated  Annual  Burden:  8,333  hours 

3.  Farm  Self-Employment 
Questionnaire — 0960-0061.  The 
information  on  form  SSA-7156  is  used 
by  the  Social  Security  Administration  to 
determine  whether  an  agricultural  trade 
or  business  exists  and  possible  covered 
earnings  for  Social  Security  entitlement 
purposes.  The  respondents  are 
claimants  for  benefits  who  allege 
covered  earnings  from  agricultural  self- 
employment. 

Number  of  Respondents:  47,500 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  7,917  hours 

4.  SSI  PE  Returned  Check 
Questionnaire — 0960-NEW.  The 
information  on  form  SSA-281  will  be 
used  by  the  Social  Security 
Administration  to  improve  the  accuracy 
of  the  SSA  PE  returned  check  process. 
The  purpose  of  the  questionnaire  is  to 
collect  statistical  information  needed  to 
identify  areas  which  are  deficient, 
thereby  improving  ser\'ice  to  the  public 
and  reducing  Government  expenditures. 
The  respondents  are  SSI  beneficiaries  or 
their  representative  payees. 

Number  of  Respondents:  1,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  250  hours 

5.  Report  by  Former  Representative 
Payee— 0960^112.  The  information  or. 


form  SSA-625  is  used  by  the  Social 
Security  Administration  to  determine  if 
State  institutions  or  agencies  which 
were  formerly  payees  for  Social  Security 
benefits  have  properly  used  such  funds. 
The  respondents  are  State  institutions  or 
agencies  who  have  terminated 
representative  payee  services. 
Number  of  Respondents:  8,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  2,000  hours 

6.  Certificate  of  Support— 0960-0001. 
The  information  on  form  SSA-760  is 
used  by  the  Social  Security 
Administration  to  determine  if  a  parent 
of  a  deceased  wage  earner  or  a  spouse 
receiving  a  Government  pension  meets 
the  one-half  support  requirement  for 
entitlement  to  benefits.  The  respondents 
are  parents  of  deceased  wage  earners 
and  spouses  who  are  entitled  to  receive 
a  Government  pension. 
Number  of  Respondents:  18,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  1 5 

minutes 
Estimated  Annual  Burden:  4,500  hours 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA,  New 
Executive  Office  Building,  Room  10230, 
Washington,  D.C.  20503. 

Dated:  March  6, 1995. 
Charlotte  Whitenight. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

|FR  Doc.  95-5829  Filed  3-9-95;  8:45  ami 

BILLING  CODE  4190-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-95-1771/3881;  FR-3844/ 
3859-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
within  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  Februar>'  27, 1995. 
David  S.  Cristy. 

Acting  Director,  Information  Resources  and 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Enterprise  Zones 
Homeownership  Opportunity  Grant  (EZ 
Homes)  {FR-3844/3859). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  186  of  the  Housing  and  Urban 
Development  Act  of  1992  (HCDA  1992) 
(P.L.  102-550,  approved  October  28, 


1992),  authorizes  HUD  to  provide 
assistance  through  grants  to  non-profit 
organizations  to  carry  out  enterprise 
zone  homeownership  opportunity 
programs  to  promote  homeovmership  in 
Federally  approved  and  equivalent 


State-approved  enterprise  zones.  The 
purpose  of  the  program  is  to  provide  an 
opportunity  for  those  families  who 
otherwise  would  not  be  financially  able 
to  realize  their  dream  of  owning  a  home. 


and  to  also  create  soimd  and  attractive 
neighborhoods. 

Form  Number:  None. 

Respondents:  Not-For-Profit 
Institutions.  Individuals  or  Households, 
and  State,  Local,  or  Tribal  Government. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Applications  Reports 
Reports  


30 
10 


1 
130 


8 

1.1 


240 
1,390 


Total  Estimated  Burden  Hours:  1.630. 

Status:  New. 

Contact:  Joan  Morgan.  HUD,  (202) 
708-0614;  Joseph  F.  Lackey,  Jr.,  OMB. 
(202) 395-7316. 

Dated:  Fcbruar>'  27.  1995. 
|FR  Df>c.  95-5970  Filfid  3-9-95;  8j45  am) 
BILLING  CODE  4210-Ot-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917;  FR-3778-N-27] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  March  10, 1995. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  Department  of 
Housing  and  Urban  Development,  Room 
7254,  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202)' 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(these  telephone  numbers  are  not  toll- 
ft^e),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  March  3. 1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

|FR  Doc.  95-5803  Filed  3-9-95:  8:45  am] 

BILUNG  CODE  4210-^»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-95-1310-O1] 

Continental  Divide  Natural  Gas  Project; 
Wyoming;  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  to  Conduct  Scoping  for  the 
Continental  Divide  Natural  Gas  Project, 
Carbon  and  Sweetwater  Counties, 
Wyoming. 

SUMMARY:  Under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(N'EPA)  of  1969,  as  amended,  the  Bureau 
of  Land  Management  (BLM),  Rawlins 
District  Office,  will  direct  the 
preparation  of  an  ElS.on  the  potential 
impacts  of  a  proposed  natural  gas  field 
development  project.  Between  500  and 
2,000  gas  wells  and  associated  facilities 
could  be  constructed  on  approximately 
660,000  acres  of  private.  Federal,  and 
State  lands,  over  a  10-year  development 
period.  The  project  area  is  located  in 
Carbon  and  Sweetwater  Counties. 
Wyoming.  Affected  Federal  land  is 
public  land  administered  by  the  BLM 
Rawlins  and  Rock  Springs  Districts.  The 
EIS  will  be  prepared  by  a  third  party 
contrador. 

DATES:  Comments  on  the  scoping 
process  will  be  accepted  through  April 
7, 1995.  Public  Scoping  Meetings  are 
not  planned  at  this  time. 
ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Rawlins 
District  Office.  Walter  E.  George,  Project 
Leader,  1300  3rd  Street,  P.O.  Box  670, 
Rawlins.  WY  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 


Bureau  of  Land  Management.  Waiter  K. 
George,  Project  Leader,  1300  ,1rd  Street, 
P.O.  Box  670,  Rawlins,  WY  82301. 
phone  number  307-324-7i71. 
SUPPLEMENTARY  INFORMATION:  Amoco 
Production  Company  and  other  oil  and 
gas  companies  have  proposed  a  10-year 
field  development  project.  The 
proposed  project  area,  referred  to  as  tht; 
Continental  Divide  Area,  is  generally 
located  in  Townships  13  through  23 
North,  Ranges  91  through  99  West  of 
Carbon  and  Sweetwater  Counties  in 
south-central  Wyoming.  The  project 
area  is  located  approximately  25  miles 
west  of  Rawlins  and  40  miles  east  of 
Rock  Springs  and  is  bisected  by 
Interstate  Highway  80  from  east  to  west. 
The  project  area  is  approximately 
660,000  acres  in  size.  Landownership  is 
52%  Federal,  47%  private,  and  1% 
State.  Federal  land  in  the  project  is 
public  land  administered  by  the  BLM 
Rawlins  and  Rock  Springs  Districts. 

Four  alternatives  are  proposed  for 
analysis  in  the  EIS.  A  low  developmeiil 
alternative  will  analyze  the  impact  of  ;i 
possible  250  wells  (one  well  for  every 
four  square  miles).  The  proposed  action 
will  analyze  the  impact  of  a  possible 
1,250  wells  (one  well  per  square  mile). 
A  high  development  alternative  will 
analyze  the  impact  of  a  possible  2.000 
wells  (two  wells  per  square  mile).  The 
no  action  alternative  will  also  be 
analyzed. 

If  the  project  is  approved,  site-specific 
environmental  assessments  (EAs)  will 
be  tiered  from  this  EIS  for  individual 
authorizations  (Permits  to  Drill  or  Right- 
of-Way  Grants).  Drilling  of  exploraton.' 
or  delineation  wells  on  existing  Federal 
leases  will  be  permitted  during  the 
preparation  of  the  EIS  on  a  case-by-cast; 
basis.  A  site-specific  EA  will  be 
prepared  for  each  of  these  applications. 

This  EIS  will  consider  cimiulative 
impacts  from  other  proposed  oil  and  gas 
projects,  especially  recently  completed 
EISs  for  the  Mulligan  Draw  Ctas  Field 
Project,  the  Creston/Blue  Gap  Natural 
Gas  Project,  and  the  Greater  Wamsutttsr 
II  Natural  Gas  Project.  Potential  issues  to 
be  addressed  in  the  EIS  include,  but  an- 


UMI 


13164 


Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  47  /  Friday.  March  10,  1995  /  Notices 


13163 


not  limited  to:  prevention  of  Federal 
mineral  drainage,  access  road 
development  and  transportation 
management,  erosion  control, 
reclamation,  protection  of  cultural 
resources,  noxious  weed  control, 
impacts  to  wildlife  populations  and 
their  habitat,  and  cumulative  impacts. 

Public  comments  and  participation  on 
three  previous  EISs  adjacent  to  the 
Continental  Divide  Project  area  was  low. 
Public  scoping  meetings  were  not  held 
for  these  projects.  No  scoping  meeting  is 
scheduled  for  this  project.  Written 
comments  on  the  scope  and  content  of 
the  EIS  will  be  accepted  until  the  close 
of  the  scoping  period. 

Dated:  Marrh  6.  1995. 
Alan  R.  Pierson, 

Stale  Dirvrlor.  Wyoming. 

|FR  DtK.  95-5927  Filed  3-9-95;  8:45  ami 

BILLING  CODE  4310-22-M  ■ 


[MT-930-143(M)1;  MTM  82056] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
160  acres  of  National  Forest  System 
land  for  protection  of  quartz  crystals  in 
the  Snowbird  Mine  expires  on  April  21 , 
1995,  and  the  land  will  be  opened  to 
mining.  It  has  been  and  remains  open  to 
surface  entry  and  mineral  leasing. 
EFFECTIVE  DATE:  April  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Bilhngs, 
Montana  59107,  406-255-2935. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  58  FR  21474- 
21475,  April  21,  1993,  which  segregated 
the  land  described  therein  for  up  to  2 
years  from  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  other  forms  of 
disposition  which  may  by  law  be  made 
of  National  Forest  System  land.  The  2- 
year  segregation  expires  April  20, 1995. 
The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Principal  Meridian,  Montana. 

T.  12N.,R.  25W., 
sec.  19,  SW'A. 

The  area  described  contains  160  acres  in 
Mineral  County. 

At  9  a.m.  on  April  21, 1995,  the  land 
will  be  opened  to  location  and  entry 


under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  state  law  where  not  in 
conflict  with  federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights,  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  March  1. 1995. 
John  E.  Moorhouse, 

Acting  Deputy  State  Director.  Division  of 
Lands  and  Renewable  Resources. 
|FR  Doc.  95-5853  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  431»-ON-P 

[NM-030-1430-01;  NMNM  91746] 

Realty  Action;  Noncompetitive  Lease 
of  Public  Land  in  Otero  County,  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary;  The  following-described 
parcel  of  public  land  is  being 
considered  for  long-term  lease  under 
Section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2762;  43  U.S.C.  1782),  at  not  less  than 
fair  market  value: 

New  Mexico  Principal  Meridian 

T.  22  S.,  R.  8  E., 

Sec.  14.  SEV4SW'ASWV«NEV4 
The  parcel  comprises  1.7  acres. 

The  land  is  being  proposed  for  lease 
to  Mrs.  Yvette  A.  Mullen  to  settle 
unauthorized  occupancy  of  public  land. 
The  proposal  is  consistent  with  land  use 
planning  for  the  site,  and  the  land  is 
considered  generally  suitable  for  the 
proposed  use.  The  proposal  will  be 
evaluated  in  accordance  with  the 
National  Environmental  Policy  Act  to 
assess  impacts  upon  the  filing  of  an 
appUcation. 

DATES:  Interested  parties  may  submit 
comments  to  the  Area  Manager,  Bureau 
of  Land  Management,  Caballo  Resource 
Area,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005  by  April  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Waggoner,  Realty  Specialist, 


Caballo  Resource  Area  at  the  BLM,  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico  or  by  calling 
(505) 525-4403. 

SUPPLEMENTARY  INFORMATION:  Any 
adverse  comments  will  be  evaluated  by 
the  Las  Cruces  District  Manager,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objection,  this  proposed  realty  action 
will  become  final. 

Dated:  February  28,  1995. 
Tim  L.  Sanders, 

Acting  Area  Manager,  Caballo  Resource  Area. 
jFR  Doc.  95-5854  Filed  3-9-95;  8:45  am) 
BILUNG  CODE  4310-fB-P 


[CA-010-03-1 110-01] 

Seasonal  Visitation  Restriction  Order 
for  the  Carrizo  Plain  Natural  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Establishment  of  a  seasonal 

visitation  restriction  order  on  public 

lands  within  the  Carrizo  Plain  Natural 

Area  of  the  Caliente  Resource  Area, 

Bakersfield  District,  CA. 

SUMMARY:  This  emergency  action 
restricts  public  access  on  BLM- 
administered  rock  outcrops  within  the 
Carrizo  Plain  Natural  Area  due  to  the 
presence  of  sensitive  species  of  birds  of 
prey  during  a  critical  part  of  their  life 
cycle,  and  restricts  vehicular  use  of 
certain  roads  due  to  seasonal  fire 
hazard.  The  public  lands  affected  by 
this  restriction  are  located  within  Kern 
and  San  Luis  Obispo  counties, 
California. 

SUPPLEMENTARY  INFORMATION:  Effective 
March  13,  1995,  and  pursuant  to  43  CFR 
8360  and  43  CFR  8364.1(a),  all  visitation 
within  0.25  miles  of  any  rock  outcrop  in 
the  vicinity  of  and  including  Painted 
Rock  is  imlawful.  This  prohibition 
includes  all  outcrops  within  public 
lands  in  T32S,  R20E,  Sections  8,  16  and 
17,  Mount  Diablo  Base  and  Meridian. 
Access  shall  be  limited  to  persons 
carrying  vnitten  permission  from  the 
Authorized  Officer,  or  those 
participating  in  an  authorized  guided 
tour. 

Pursuant  to  43  CFR  8360  and  43  CFR 
8364.1(a),  roads  presenting  a  fire  hazard 
due  to  vegetation  growth  will  be  closed 
to  vehicle  use  during  the  dry  fire  season. 
All  such  roads  will  be  posted  with 
appropriate  signs  to  advise  of  the 
closure.  This  Seasonal  Visitation 
Restriction  Order  will  be  in  effect  until 
June  30, 1995  for  the  Painted  Rock  area, 
and  on  an  as  needed  basis  for  the  road 
closures,  generally  from  June  1  until 
September  30. 


UMI 


This  emergency  visitor  restriction  is 
necessary  in  order  to  limit  disturbance 
to  nesting  birds  of  prey  to  a  level 
compatible  with  successful  nesting 
while  allowing  for  educational  and 
recreational  use;  and  to  reduce 
accidental  fires  caused  by  vehicle  travel 
on  roads  overgro«rn  with  vegetation. 
Maps  of  the  affected  area,  and 
information  concerning  guided  tours, 
are  available  from  the  Caliente  Resource 
Area  Office,  3801  Pegasus  Drive, 
Bakersfield,  California  93308-6837. 

Bureau  of  Land  Management 
employees  and  Carrizo  Plain    * 
cooperators  are  exempt  from  this  order 
while  in  the  course  of  their  official 
duties. 

Any  person  failing  to  comply  with 
this  restriction  order  may  be  subject  to 
a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Penalties  are  contained  in  43  CFR 
8360.0-7. 

Dated:  March  2.  1995. 

Steve  Larson, 

Acting  Area  Manager,  Caliente  Resource 
Area. 

|FR  Doc.  95-5856  Filed  3-»-95;  8:45  am) 

BH.UNG  CODE  4310-40-M 

[OR-1 00-95-6332-00;  GP5-072] 

Recreation  Management; 
Supplementary  Rules 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Establishment  of  supplementary 

rules  for  recreation  areas. 

SUMMARY:  The  Roseburg  District  is' 
establishing  new  supplementary  rules  to 
set  the  standards  of  conduct  for  persons 
using  public  lands  and  the  penalties 
that  may  be  imposed  for  failure  to  obey 
the  regulations.  The  rules  apply 
primarily  to  developed  recreation  areas, 
however,  some  apply  to  all  public  lands 
where  recreation  uses  may  occur.  The 
rules  are  designed  to  augment  existing 
laws  contained  in  the  Code  of  Federal 
Regulations;  and  to  ensure  safe, 
enjoyable  and  environmentally  sound 
visitation  on  the  public  lands,  free  from 
unwarranted  disturbance.  These  rules 
supersede  other  supplementary  rules 
established  in  November.  1989. 

Camping  Limits 

1.  Overnight  camping  is  prohibited  in 
designated  Research  Natural  Areas 
unless  otherwise  permitted  by  the 
authorized  officer. 

2.  Within  the  North  Unipqua  Wild 
and  Scenic  River  Corridor,  overnight 
camping  is  prohibited  except  at 
designated  campgrounds  and  camping 


along  the  North  Umpqua  Trail  between 
one-hundred  feet  and  five-hundred  feet 
fix)m  the  trail,  or  by  special  permit 
issued  by  the  authorized  ofTicer. 

3.  In  designated  campgrounds  and  all 
other  public  lands  open  to  camping, 
overnight  camping  is  restricted  to  14 
days,  either  through  a  number  of 
separate  visits  or  through  continuous 
occupation,  subject  to  payment  of 
camping  fees  at  developed  sites.  Upon 
reaching  the  14  day  limit,  occupants 
and  all  their  possessions  must  leave 
Roseburg  District  BLM  lands  for  a 
minimum  of  14  consecutive  days. 

Restrictions  at  Designated 
Campgrounds 

1.  Payment  of  campground  fees  must 
be  made  within  one-half  hour  after 
arrival. 

2.  Campground  users  must  occupy  a 
campsite  the  first  night  of  their  stay: 
pre-payment  to  hold  an  unoccupied 
campsite  is  not  allowed.  After  the  first 
night,  users  may  not  leave  personal 
property  unattended  for  more  than  24 
hours,  unless  otherwise  permitted  by 
the  authorized  officer. 

3.  Use  of  shower  facilities  is  restricted 
to  campground  occupants  who  have 
paid  the  campsite  registration  fee, 
unless  otherwise  permitted  by  the 
authorized  officer. 

4.  No  person  shall  operate  or  use  any 
audio  or  motorized  equipment,  or  create 
or  allow  obtrusive  noises  (human  or 
animal)  in  a  manner  that  disturbs  other 
visitors  between  9  p.m.  and  8  a.m. 

Day-Use  Areas 

1.  Animals  are  not  allowed  in  day-use 
areas  except  in  areas  designated  for  pets, 
or  situations  requiring  a  seeing  eye  or 
hearing  ear  dog.  Pets  must  be  restrained 
and  imder  control  of  a  person  at  all 
times. 

2.  A  Recreation  Use  Permit  is  required 
for  pavilion  use  by  groups  of  25  people 
or  more. 

3.  Millpond.  Cavitt  Creek,  Rock  Creek 
and  Tyee  Day  Use  Areas  must  be 
vacated  one-half  hour  after  sunset 
unless  otherwise  permitted  by  the 
authorized  officer. 

4.  No  person  may  leave  personal 
property  unattended  in  designated  day- 
use  areas  for  more  than  24  hours,  except 
for  vehicles  and  non-occupied  trailers 
parked  at  trailheads. 

Trail  Restrictions:  Motorized  vehicle 
use  is  prohibited  on  trails  designated  for 
hikers,  mountain  bikers  or  horseback 
riders,  unless  otherwise  permitted  by 
the  authorized  officer. 

Fire  Restrictions:  Opcn-pii  campfires 
are  prohibited  on  the  south  side  (trail 
area)  of  the  North  Umpqua  Wild  and 
Scenic  River  Corridor  during  fire 


season.  Dates  of  fire  season  are 
determined  annually  by  Douglas  Forest 
Protective  Assoc. 

Firearm  Restrictions:  No  person  shall 
discharge  a  firearm  within  one-half  mile 
of  a  developed  recreation  site  or  area;  or 
across  or  within  100  feet  of  any 
designated  recreation  trail.  A  list  of 
trails  is  maintained  in  the  Roseburg 
District  Office. 

DATES:  These  supplementary  recreation 
rules  shall  be  effective  March  30,  1995. 
and  remain  in  effect  until  further  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  Morgan,  Bureau  of  Land 
Management.  777  N.W.  Garden  Valley 
Blvd.,  Roseburg,  Oregon  97470 
Telephone  (503)  440-4930. 
SUPPLEMENTARY  INFORMATION:  Camping 
limits  are  established  to  reduce  the 
incidence  of  long-term  unauthorized 
occupancy,  while  permitting  legitimate 
camping  on  the  public  lands 
administered  by  the  Roseburg  District. 
Authority  of  these  supplementarv  rules 
is  contained  in  43  CFR.  chapter  II. 
subpart  8360.0-3  and  8365.1-6.  Persons 
who  fail  to  comply  with  these 
provisions  may  be  subject  to  the 
penaUies  provided  in  43  CFR  8360.0-7 
and  43  CFR  9262.1,  which  include  a 
fine  not  to  exceed  $1000.00  and/or 
imprisonment  for  not  to  exceed  12 
months. 

Dated:  March  1,  1995. 
David  R.  Baker, 

Acting  District  Manager. 

jFR  Doa  95-5848  Filed  3-9-95;  8:45  ani| 

BILUNG  COOE  431»-33-P 


[MT-020-1610-00] 

Availability  of  Proposed  Final  Big  Dry 
Resource  Management  Plan  and 
Environmental  Impact  Statemejit; 
Montana 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SliMMARY:  In  accordance  with  Section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  Section 
202(C)  of  the  National  Environmental 
Policy  Act  of  1969.  the  final  resource 
management  plan  (RMP)  and 
environmental  impact  statement  (EIS) 
have  been  prepared  for  the  Big  Drv 
Resource  Area  planning  area.  The  RMP 
and  EIS  describe  and  analyze  future 
options  for  management  of 
approximately  1.7  million  federal 
surface  acres  and  7.6  million  federal 
mineral  acres  managed  by  the  Bureau  of 
Land  Management.  These  federal  acres 
are  located  in  all  or  portions  of  Carter, 
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Custer.  Daniels,  Dawson.  Fallon. 
Carfleld,  McCone,  Prairie,  Richland. 
Roosevelt.  Rosebud.  Sheridan,  and 
Wibaux  Counties.  The  RMP  and  EIS 
provide  a  comprehensive  plan  for 
managing  federal  resources 
administered  by  the  Bureau  of  Land 
Management. 

PUBLIC  participation:  The  draft  RMP 
and  EIS  were  available  for  public  review 
from  March  19,  1993,  to  June  18,  1993. 
A  Federal  Register  notice  asking  for 
comments  on  two  newly  proposed  areas 
of  critical  environmental  concern  was 
published  on  November  26, 1993,  with 
the  comment  period  ending  January  25, 
1994.  Written  comments  were  received 
from  agencies,  organizations,  and 
individuals.  All  comments  were 
considered  during  the  preparation  of  the 
final  RMP  and  EIS. 

Reading  copies  will  be  available  at 
each  public  library  in  the  counties  listed 
above.  Public  reading  copies  will  also  be 
available  at  the  following  Bureau  of 
Land  Management  locations: 
Office  of  External  Affairs.  Main  Interior 

Building,  Room  5800, 18th  and  C 

Streets  NW.  Washington.  DC  20240. 
External  Affairs  Office,  Montana  State 

Office,  222  North  32nd  Street, 

Billings,  MT  59107. 
Miles  City  District  Office.  Garryowen 

Road,  Miles  City,  Montana  59301. 
Big  Dry  Resource  Area  Office,  Miles  City 

Plaza,  Miles  City,  Montana  59301. 

The  RMP  process  includes  an 
opportunity  for  review  through  a  plan 
protest  to  the  Bureau  of  Land 
Management's  Director.  Any  person  or 
organization  who  participated  in  the 
planning  process  and  has  an  interest 
which  is,  or  may  be,  adversely  affected 
by  approval  of  this  RMP  may  protest  the 
plan.  Careful  adherence  to  the  following 
guidelines  will  assist  in  preparing  a 
protest: 

Only  those  persons  or  organizations 
who  participated  in  the  planning 
process  may  protest. 

A  protesting  party  may  raise  only 
those  issues  which  were  commented  on 
during  the  planning  process. 

Additional  issues  may  be  raised  at 
any  time  and  should  be  directed  to  the 
Miles  City  District  for  consideration  in 
plan  implementation  as  potential  plan 
amendments  or  as  otherwise 
appropriate. 

In  order  to  be  considered  complete,  a 
protest  must  contain,  at  a  minimum,  the 
following  information: 

The  name,  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  protest. 

A  statement  of  the  issue  being 
protested. 

A  statement  of  the  portion  of  the  plan 
being  protested.  To  the  extent  possible. 


this  should  be  done  by  reference  to 
specific  pages,  paragraphs,  sections, 
tables,  and  maps  in  the  proposed  RMP 

A  copy  of  all  documents  addressing 
the  issue  submitted  during  the  planning 
process  or  a  reference  to  the  date  the 
issue  was  discussed  for  the  record. 

A  concise  statement  explaining  why 
the  ELM  State  Director's  decision  is 
believed  to  be  incorrect  is  a  critical  part 
of  the  protest.  Take  care  to  document  all 
relevant  facts  and  reference  or  cite  the 
planning  documents,  environmental 
analysis  documents,  and  available 
planning  records  (meeting  minutes, 
summaries,  correspondence).  A  protest 
without  any  data  will  not  provide  the 
BLM  with  sufficient  information,  and 
the  Director's  review  will  be  based  on 
existing  analysis  and  supporting  data. 

The  period  for  filing  protests  begins 
when  the  Environmental  Protection 
Agency  publishes  in  the  Federal 
Register  a  Notice  of  Receipt  of  the  final 
EIS  containing  the  proposed  RMP.  The 
protest  period  lasts  30  days.  There  is  no 
provision  for  any  extension  of  time.  To 
be  considered  "timely."  the  protest 
must  be  sent  to  the  Director  of  the  BLM 
and  must  be  postmarked  no  later  than 
the  last  day  of  the  30-day  protest  period. 
Although  not  a  requirement,  sending  a 
protest  by  certified  mail,  return  receipt 
requested,  is  recommended. 
ADDRESSES:  All  protests  must  be  filed  in 
writing  to:  Director  (480),  Resource 
Planning  Team.  Bureau  of  Land 
Management,  P.O.  Box  65775, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bloom,  RMP/EIS  Team  Leader.  Big 
Dry  Resource  Area  Office,  Miles  City 
Plaza,  Miles  City.  Montana  59301,  406- 
232-7000. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  final  RMP  and  EIS  analyzes 
four  alternatives  to  resolve  two  issues: 
special  management  designations  and 
resource  accessibility  and  availability. 
Each  alternative  represents  a  complete 
management  plan.  The  alternatives  can 
be  summarized  as: 

(1)  Current  management  or  no  action, 
(2)  resource  protection.  (3)  resource 
production,  and  (4)  the  preferred 
alternative,  which  may  be  a 
combination  of  the  previous  three. 

The  RMP  and  EIS  designates  12  areas 
of  critical  environmental  concern. 

The  Big  Sheep  Mountain  Cultural  Site 
(360  public  surface  acres)  in  Prairie 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  affecting  this  area  are:  off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails.  Incatable 


minerals  would  be  withdrawn  from 
mineral  entry,  mineral  material  sales 
and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  constniction 
would  be  avoided. 

The  Hoe  Cultural  Site  (144  public 
surface  acres)  in  Prairie  County  would 
be  designated  an  area  of  critical 
envircujmental  concern.  This  area  would 
be  managed  to  enhance  and  protect 
cultural  resources.  Management  actions 
affecting  this  area  are:  off-road  vehicle 
travel  would  be  limited  to  existing  roads 
and  trails,  locatable  minerals  would  be 
withdrawn  from  mineral  entry,  mineral 
material  sales  and  permits  would  not  be 
allowed,  nonenergy  leasable  minerals 
and  coal  would  not  be  available  for 
leasing,  oil  and  gas  leasing  would  be 
allowed  with  a  no-surface  occupancy 
stipulation,  geophysical  exploration 
would  not  be  permitted,  livestock 
grazing  would  be  allowed,  and  rights-of- 
way  construction  would  be  avoided. 

"The  Jordan  Bison  Kill  Cultural  Site 
(160  public  surface  acres)  in  Garfield 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  affecting  this  area  are:  Off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatable 
minerals  would  be  withdrawn  from 
mineral  entry,  mineral  material  sales 
and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  avoided. 

The  Powder  River  Depot  Cultural  Site 
(1,386  public  surface  acres)  in  Prairie 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  affecting  this  area  are:  Off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatable 
minerals  would  be  withdrawn  from 
mineral  entry,  mineral  material  sales 
and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  bn 
permitted,  livestock  grazing  would  be 
excluded  on  the  Powder  Rivcir  Depot 
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Special  Recreation  Management  Area 
(171  acres)  located  within  the  Powder 
River  Depot  Area  of  Critical 
Environmental  Concern,  and  rights-of- 
way  construction  would  be  avoided. 

The  Seline  Cultural  Site  (80  public 
surface  acres)  in  Dawson  County  would 
be  designated  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  enhance  and  protect 
cultural  resources.  Management  actions 
affecting  this  area  are:  Off-road  vehicle 
travel  would  be  limited  to  existing  road.s 
and  trails,  locatable  minerals  would  be 
withdrawn  from  mineral  entry,  mineral 
material  sales  and  permits  would  not  be 
allowed,  nonenergy  leasable  minerals 
and  coal  would  not  be  available  for 
leasing,  oil  and  gas  leasing  would  be 
allowed  with  a  no-surface  occupancy 
stipulation,  geophysical  exploration 
would  not  be  permitted,  livestock 
grazing  would  be  allowed,  and  rights-of- 
way  construction  would  be  avoided. 

The  Ash  Creek  Divide  Paleontology 
Area  (7.931  public  surface  acres)  in 
Garfield  County  would  be  designated  an 
area  of  critical  environmental  concern. 
This  area  would  be  managed  to  enhance 
and  protect  paleontology  resources. 
Management  actions  affecting  this  area 
are:  Off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  mineral  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  permitted. 

The  Bug  Creek  Paleontology  Area 
(3,840  public  surface  acres)  in  McCone 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  paleontology  resources. 
Management  actions  affecting  this  area 
are:  Off-road  vehicle  travel  would  he 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  mineral  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  permitted. 

The  Hell  Creek  Paleontology  Area 
(19,169  public  surface  acres)  in  Garfield 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  acid 


protect  paleontology  resources. 
Management  actions  affecting  this  art-a 
are:  Off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  mineral  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  permitted. 

The  Sand  Arroyo  Paleontology  Area 
(9,056  public  surface  acres)  in  McCone 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  paleontology  resources. 
Management  actions  affecting  this  area 
are;  Off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  mineral  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  permitted. 

The  Black-Footed  Ferret  Area  (11,166 
public  surface  acres)  in  Prairie  and 
Custer  Counties  would  be  designated  an 
area  of  critical  environmental  concern- 
This  area  would  be  managed  as  a 
potential  black-footed  ferret 
reintroduction  area  and  for  associated 
species.  Management  actions  affecting 
this  area  are:  Off-road  vehicle  travel 
would  be  limited  to  existing  roads  and 
trails,  locatable  mineral  entry  would  be 
allowed,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  riot  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
controlled  surface  use  on  5.164  public 
mineral  acres,  geophysical  exploration 
would  not  be  permitted  on  5.164  public 
mineral  acres,  prairie  dog  colonies 
would  be  allowed  to  expand  within  the 
11.166  acre  area  of  critical 
environmental  concern,  livestock 
grazing  would  be  allowed,  and  rights-of- 
way  construction  would  be  avoided. 

The  Piping  Plover  Wildlife  Site  (16 
public  surface  acres)  in  Sheridan 
County  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  the  piping  plover.  Management 
actions  affecting  this  area  are:  Off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatable 


minerals  would  be  withdrawn  from 
mineral  entry,  mineral  material  sales 
and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  would  not 
be  available  for  leasing,  oil  and  gas 
leasing  would  be  allowed  with  a  no- 
surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  nni 
be  allowed,  and  rights-of-wav 
construction  would  be  avoided 

The  Smoky  Butte  Area  (80  public 
surface  acres)  in  Garfield  Countv  wouhl 
be  designated  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  protect  the  unique 
geologic  values.  Management  actions 
affecting  this  area  are:  The  area  would 
be  closed  to  motorized  vehicles, 
locatable  minerals  would  be  withdrawn 
from  mineral  entry  subject  to  valid 
existing  rights,  mineral  matrrin!  sales 
and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  cdal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  ocxupancy  stipulation, 
geophysical  exploration  would  b«; 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  excluded. 

Management  prescriptions  for  these 
areas  of  critical  environmental  <,oncern 
var\'  by  alternative  and  are  descrilx'd  in 
the  RMP  and  EIS. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Noting 
of  Intent  was  filed  in  the  Federal 
Register  in  October  1989.  Since  that 
time  several  public  meetings,  mailings, 
and  briefings  were  conducted  to  solicit 
comments  and  ideas.  All  comments 
presented  throughout  the  process  have 
been  considered. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  cunrtTti 
and  the  requirements  of  the  Final 
Revised  USDI-USDA  Guidelines  fur 
Eligibility.  Classification,  and 
Management  of  Rivers  (47  FR  I<l4r)4). 

Dated:  March  1.  1995. 

|ohn  E.  Moorhouse. 

Acting  Deputy  Stale  Dinxtor.  Dnisu-ii  of 
Lands  and  Renfwable  Resources. 

|FR  Doc.  95-5852  Piled  3-<>-<»5:  8:45  ami 
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[WY-989-1050-0O-P] 

Filing  of  Plats  of  Survey:  Wyoming 

AGENCY:  Bureau  of  Land  Man.ipcment. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  doscrilwd  lands  iire  schwltde*! 
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13168 


Federal  Register  /  Vol. 


60,  No.  47  /  Friday.  March  10,  1995  /  Notices 


Federal  Register  /  Vol.  GO.  No.  47  /  Friday.  March  10.  1995  /  Notices 


13169 


to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calenda   days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  50  N..  R.  73  VV.,  accepted  February  15, 

1995 
T  51  N..  R.  73  W..  accepted  Febmarv  14. 

1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest{s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protests(s)  and  or 
appeal(s).  These  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
2515  Warren  Ave.,  Cheyenne,  Wyoming, 
and  will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  March  1,  1995. 
John  P.  Lee. 

Chif'f  Branch  of  Cadastral  Survey. 
IFR  Doc  95-5847  Filed  3-9-95;  8:45  ami 
BILUNC  CODE  4310-22-M 


Willamette  Meridian. 


[OR-942-00-1 420-00:  G5-066] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 


Oregon 

T.  37  S.  R.  3  E..  accepted  November  30.  1994 
T.  11  S..  R.  25  E..  accepted  November  30. 

1994 
T.  17  S..  R.  1  VV.,  accepted  Februar>'  17.  1995 
T.  21  S..  R.  4  VV.,  accepted  December  19.  1994 
T.  30  S..  R.  12  W,.  accepted  December  19, 

1994  (2  Sheets) 

Washington 

T.  36  N..  R.  40  E..  accepted  January  17.  1995 
T.  37  N.,  R.  40  E..  accepted  January'  17,  1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue),  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  February'  28.  1993. 

Tempe  T.  Berggren, 

Acting  Chief,  Branch  ofBealty  and  Records 
Services. 

IFR  Doc.  95-5855  Filed  3-9-95;  8:45  am) 

BILLING  CODE  4310-33-M 

[AZ-930-1430-01;  AZA-28980J 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  On  Januar>'  19,  1995,  the  U.S. 
Postal  Service  filed  application  AZA- 


28980  to  withdraw  approximately  2.514 
acres  (109,510  square  feet)  of  public 
land  as  a  post  office  site  for  the 
community  of  San  Luis,  Arizona.  The 
land  is  located  within  the  San  Luis 
Townsite  in  Yuma  County.  The 
withdrawal  is  to  be  from  mineral  entrv 
onlv. 


DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
Junes,  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  Bureau  of  Land 
Management  (BLM),  3707  North  7th 
Street,  Phoenix,  Arizona  85014-5080. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes.  BLM,  .\rizona  State  Office,  602- 
650-0518. 

SUPPLEMENTARY  INFORMATION:  On 
January  19,  19G5.  the  U.S.  Postal  Service 
filed  application  AZA-28980  to 
withdraw  the  following  described 
public  land  from  location  and  entry- 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights. 

The  legal  description  of  the  proposed 
withdrawal  is  as  follows: 

Gila  and  Salt  River  Meridian 

T.  11  S.,R.  25  \V., 

sec.  12,  lots  1-5.  block  26  of  the  San  Luis 

Townsite  delineated  and  designated  on 

the  approved  Townsite  Plat  35-300-68; 

The  area  described  aggregates  2.514  acres. 

more  or  less,  or  109,510  square  feet  of  publi( 

land  in  Yuma  County.  Arizona. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposal  must  submit  a  written  request 
to  the  Arizona  State  Director  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  a  determination  by  the 
authorized  officer  that  a  pubhc  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  an 
application  is  denied  or  canceled  or  the 


withdrawal  is  approved  prior  to  that 
date. 

Dated:  February  28.  1995. 
Herman  L.  Kast. 

Deputy  State  Director.  Brsotirce  Planninji.  I  'se 
h  Protection  Division. 
IFR  Doc.  95-5851  Filed  3-9-95:  8:45  am] 
BILUNQ  CODE  *3Mi-32-P 


Fish  and  Wildlife  Sei^ice 

Endangered  and  Threatened  Species 
Permit  Applications  and  Amendment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Amendment  of  Blanket  Permit 
PRT-778102  to  remove  the  Arctic 
peregrine  falcon  [Falco  pereghnus 
tundrius);  add  the  Aleutian  shield  fern 
[Polystichum  aleuticum)  and  the 
Steller's  eider  (Polysticta  stelleri):  and 
change  the  permittee  and  principal 
officer  ft-om  the  Regional  Director  to  the 
Assistant  Regional  Director,  Ecological 
Services. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  an  endangered  species  and  a 
proposed  threatened  species,  if  listed, 
and  requested  removal  of  a  delisted 
species  from  the  blanket  permit.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
soq.): 
Permit  No.  FRT-778102 

Applicant:  Assistant  Regional 
Director,  Ecological  Services, 
Anchorage,  Alaska. 

The  applicant  requests  amendment  to 
their  current  permit  to  remove  the 
Arctic  peregrine  falcon  (Falco 
peregrinus  tundrius]  from  the  Regional 
Blanket  Permit  No.  PRT-778102. 
Effective  October  5,  1994,  this  species 
was  delisted  (59  FR  50796). 

The  applicant  also  requests 
amendment  to  their  current  permit  to 
add  the  endangered  Aleutian  shield  fern 
(Polystichum  aleuticum)  to  the  blanket 
permit  in  order  to  conduct  certain 
research  activities.  Activities  will 
benefit  the  recovery-  of  the  species  and 
include  scientific  research  and 
enhancing  propagation  and  survival  of 
the  species  as  prescribed  by  Fish  and 
Wildlife  Service  recovery  documents. 
The  <ipplicant  also  requests  the  addition 
of  the  Steller's  eider  (Polystichum 
strlhri]  if  and  when  it  becomes 


federally  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act.  All  activities  for  the 
Aleutian  shield  fern  and  Steller's  eider 
will  bo  in  compliance  with  the  general 
permit  conditions  included  under 
Permit  Number  PRT-778102. 

The  applicant  also  requests 
amendment  to  their  current  permit  to 
chao^e  the  permit  applicant  and 
principal  officer  from  the  Regional 
Director  to  the  Assistant  Regional 
Director,  Ecological  Services.  This 
proposed  change  is  consistent  with  the 
delegation  of  Native  Endangered  and 
Threatened  Species  Take  and  Interstate 
Commerce  Recovery  Permits  from  the 
Director  to  Regional  Directors  on  May 
16.  1994. 

Written  data  or  comments  in  regard  to 
the  application  should  be  sent  to  the 
address  provided  below.  Documents 
and  other  information  submitted  in 
conjunction  with  this  application  are 
available  Tor  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  A.ssistant 
Regional  Director,  Ecological  Services. 
1011  East  Tudor  Road,  Anchorage, 
Alaska  99503.  Phone  (907)  786-3544  or 
FAX  (907)  786-3306. 

Dated:  February  28, 1995. 
Janet  E.  Ilohn. 

negional  Director.  Region  7,  Fish  and  Wildlife 
Sen-ice. 

IFR  Doc.  95-5846  Filed  3-9-95;  8:45  ami 
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Finding  of  No  Significant  impact  for  an 
Incidental  Take  Permit  for  the 
Construction  and  Operation  of  the 
Davenport  Ranch  Subdivision  in 
Austin,  Travis  County,  Texas 

AGENCY:  Fish  and  Wildlife  Ser\  ice. 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an 
Environmental  Assessment  for  issuance 
of  a  Section  10(a)(1)(B)  permit  for  the 
incidental  take  of  the  Federally 
endangered  black-capped  vireo  (Vimn 
atricapillus)  during  the  construction 
and  operation  of  a  residential 


development  in  western  Travis  County. 
Texas. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  permit  under  Section  10(a)(l)(2)  of  the 
Endangered  Species  Act  to  authorize  tli»- 
incidental  take  of  the  black-capped 
•  vireo. 

The  Applicant  plans  to  construct 
single-family  residences  on 
approximately  210  acres  in  western 
Travis  County,  Texas.  The  proposed 
development  will  comply  with  all  local. 
State,  and  Federal  environmental 
regulations  addressing  environmental 
impacts  associated  with  this  type  of 
development.  Details  of  the  mitigation 
are  provided  in  the  Davenport  Ranch 
Subdivision  Environmental 
Assessment/Habitat  Conservation  Plan. 
Guarantees  for  implementation  are 
provided  in  the  Agreement.  The.se 
conservation  plan  actions  ensure  that 
the  criteria  established  for  issuance  of 
an  incidental  take  permit  will  be  fully 
satisfied. 

Alternatives  Considered 

1.  No  action, 

2.  Development  of  the  107.8  acres  of  the 

210-acre  tract  (Preferred 
Alternative), 

3.  A  reduced  development  plan, 

4.  Alternative  location,  and 

5.  Wait  for  issuance  of  a  Regional 

10(a)(1)(B)  incidental  take  permit. 

Determination 

Based  upon  information  contained  in 
the  Environmental  Assessment/Habitat 
Conservation  Plan,  the  Ser\'ice  has 
determined  that  this  action  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  with  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  on  the 
proposed  odion  is  not  warranted. 

It  is  my  decision  to  issue  the  Section 
10(a)(1)(B)  permit  for  the  construction 
and  operation  of  the  Davenport  Ranch 
Subdivision  development  in  Travis 
County,  Texas. 
A.  Robyn  Thorson, 
Ading  Regional  Director.  Region  2. 
Albuquerque.  New  Mexico. 
IFR  DcK.  95-5926  Filed  .3-9-95:  8:45  anij 

BILUNG  COOE  4310-6S-M 


UMI 


13170 


Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Notices 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32562  (Sub-No.  2)] 

Soo  Line  Railroad  Company 
d/b/a  CP  Rail  System — Acquisition  of 
Trackage  Rights  Exemption- 
Wisconsin  and  Calumet  Railroad 
Company,  Inc.,  Wisconsin  &  Souttiefn 
Railroad  Company  and  Wisconsin 
River  Transit  Commission  dlb/a 
Wisconsin  River  Rail  Transit 
Commission 

Wisconsin '  and  Calumet  Railroad 
Company,  Inc.  (WICT),  Wisconsin  & 
Southern  Railroad  Company  (WSOR), 
and  Wisconsin  River  Transit 
Commission  d/b/a  Wisconsin  River  Rail 
Transit  Commission  (WRRTCl.  have 
agreed  to  grant  non-exclusive  overhead 
trackage  rights  and  certain  industry 
access  to  Soo  Line  Railroad  Company  d/ 
b/a  CP  Rail  System  (CPRS),  over  and 
upon  WRRTC's  line  of  railroad  (ow^ned 
in  conjunction  with  the  Wisconsin 
Department  of  Transportation  and 
leased  and  operated  by  WICT  and 
WSOR).  The  trackage  is  located  between 
the  division  of  ownership  with  the 
Chicago  Transit  Authority  (operated  as 
METRA)  at  Fox  Lake.  IL,  milepost  49.8 
■*■/  -  and  the  CPRS  connection  at 
milepost  94.49  +/-  at  Janesville,  WI. 
The  trackage  rights  will  offer  CPRS  an 
alternative  and  additional  route  to 
handle  trafHc  between  Janesville  and 
Chicago,  IL.  The  trackage  rights  were  to 
become  effective  on  or  after  August  29, 
1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.^  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 


'  Notices  of  Exemption  were  concurrently  filed  in 
Soo  Line  Railroad  Company  d/b/a  CP  Hail  System — 
Acquisition  of  Trackage  Fights  Exemption — 
Wisconsin  and  Calumet  Bailroad  Company,  Inc., 
Wisconsin  &■  Southern  Railroad  Company  and 
Wisconsin  River  Transit  Commission  d/b/a 
Wisconsin  River  Rail  Transit  Commission.  Finance 
Docket  No.  32562,  and  Soo  Line  Railroad  Company 
d/b/a  CP  Rail  System — Acquisition  of  trackage 
Rights  Exemption — Wisconsin  and  Calumet 
Railroad  Company.  Inc.,  and  Wisconsin  5-  Southern 
Railroad  Company,  Finance  [)ocket  No.  32562  (Sub- 
No.  I). 

Under  the  Commission's  rules  of  practice  at  49 
CFR  1 180.4(g)(2)(ii).  this  notice  and  the  notices  in 
Finance  Docket  No.  32562  and  Finance  Docket  No. 
32562  (Sub-No.  1).  should  have  been  published 
within  20  days  of  filings.  It  was  recently  discovered 
that,  through  oversight,  the  notices  had  not  been 
published. 

^The  United  Transportation  Union  filed  a 
petition  to  revoke  on  September  1,  1994.  That 
petition  is  currently  pending. 


Commission  and  served  on:  Wayne  C. 
Serkland,  lOOC  Soo  Line  Bldg..  105 
South  5th  St.,  Minneapolis.  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Leasmand 
Operate.  360  I.C.C.  653  (1980). 

Decided:  March  6,  1995. 
By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  95-5946  Filed  3-9-95;  8:45  am) 

BILLING  CODE  7035-01-P 


[Finance  Docket  No.  32562  (Sub-No.  1)] 

Soo  Line  Railroad  Company  d/tVa  CP 
Rail  System — Acquisition  of  Trackage 
Rights  Exemption — Wisconsin  and 
Calumet  Railroad  Company,  Inc.,  and 
Wisconsin  &  Southern  Railroad 
Company 

Wisconsin  '  and  Calumet  Railroad 
Company.  Inc.  (WICT)  and  Wisconsin  & 
Southern  Railroad  Company  (WSOR), 
have  agreed  to  grant  non-exclusive 
overhead  trackage  rights  to  Soo  Line 
Railroad  Company  d/b/a  CP  Rail  System 
(CPRS).  over  a  line  of  railroad  (primary 
line),  between  milepost  138.58  +/-  in 
Madison,  WI  to  milepost  141.66  +/- 
near  Middleton,  WI,  and  a  line  segment 
extending  from  its  junction  with  the 
primary  line  at  milepost  140.0  +/  -  to 
milepost  167.06  +/-  in  Madison.  The 
trackage  rights  will  allow  CPRS  to 
continue  to  handle  overhead  traffic 
between  Middleton  and  Madison,  after 
the  sale  of  CPRS's  line  of  railroad 
between  Middleton  and  Madison  to 
WSOR. 2  The  trackage  rights  were  to 


'  Notices  of  Exemption  were  concurrently  filed  in 
Soo  Line  Railroad  Company  d/b/a  CP  Rail  System — 
Acquisition  of  Trackage  Rights  Exemption — 
Wisconsin  and  Calumet  Railroad  Company,  Inc., 
Wisconsin  8-  Southern  Railroad  Company  and 
Wisconsin  River  Transit  Commission  d/b/a 
Wisconsin  River  Rail  Transit  Commission,  Finance 
Docket  No.  32562,  and  Soo  Line  Railroad  Company 
d/b/a  CP  Rail  System — Acquisition  of  Trackage 
Rights  Exemption — Wisconsin  and  Calumet 
Railroad  Company.  Inc..  Wisconsin  B-  Southern 
Railroad  Company  and  Wisconsin  River  Transit 
Commission  d/b/a  Wisconsin  River  Rail  Transit 
Commission,  Finance  Docket  No.  32562  (Sub-No. 
2). 

Under  the  Commission's  rules  of  practice  at  49 
CFR  1180.4(g)(2)(ii).  this  notice  and  the  notices  in 
Finance  Docket  No.  32562  and  Finance  Docket  No. 
32562  (Sub-No.  2),  should  have  been  published  in 
the  Federal  Register  within  20  days  of  filings.  It 
was  recently  discovered  that,  through  oversight,  the 
notices  had  not  been  published. 

^  WSOR  filed  a  petition  for  exemption  to  purchase 
CPRS's  line  of  railroad  between  Middleton  and 


become  effective  on  or  after  August  29, 
1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  lime.'  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Wayne  C. 
Serkland.  1000  Soo  Line  Bldg..  105 
South  5th  St.,  Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  March  6.  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-5947  Filed  3-9-95;  8:45  am) 

BILUNG  CODE  70U-01-P 

[Finance  Docket  No.  32562] 

Soo  Line  Railroad  Company  dlbla  CP 
Rail  System— Acquisition  of  Trackage 
Rights  Exemption  '—Wisconsin  and 
Calumet  Railroad  Company,  Inc., 
Wisconsin  &  Southern  Railroad 
Company  and  Wisconsin  River  Transit 
Commission  d/b/a  Wisconsin  River 
Rail  Transit  Commission 

Wisconsin  and  Calumet  Railroad 
Company,  Inc.  (WICT).  Wisconsin  & 
Southern  Railroad  Company  (WSOR) 
and  Wisconsin  River  Transit 


Madison.  WI,  in  IViscon.^in  Sr  Southern  Railroad 
Co. — Purchase,  Lease  and  Operation  Exemption — 
Canadian  Pacific  Rail  Sen'ices,  Finance  Docket  No. 
32546  (ICC  served  Aug.  5.  1994). 

'The  United  Transportation  Union  filed  a 
petition  lo  revoke  on  September  1,  1094.  That 
petition  is  currently  pending. 

'  Notices  of  Exemption  were  concurrfnllv  filed  in 
Soo  Line  Railroad  Company  d/b/a  CPRail  System — 
Acquisition  of  Trackage  Rights  Exemption — 
Wisconsin  and  Calumet  Railroad  Company.  Inc.. 
and  Wisconsin  &■  Southern  Railroad  Companv, 
Finance  Docket  No.  32562  (Sub-So  11.  and  Soo 
Line  Railroad  Company  d/b/a  CP  Rail  S\'stem— 
Acquisition  of  Trackage  Rights  Exemption — 
Wisconsin  and  Calumet  Railroad  Company.  Inc  , 
Wisconsin  &■  Southern  Railroad  Company  and 
Wisconsin  River  Transit  Commission  d/b/a 
Wisconsin  River  Rail  Transit  Commission,  Finante 
Docket  No.  32562  (Sub-No.  2). 

Under  the  Coinmission's  rules  of  practice  at  49 
CFR  1180.4(g)(2)(ii),  this  notice  and  the  notices  in 
Finance  Docket  No.  325C2  (Sub-No.  1)  and  Finance 
Docket  No.  32562  (Sub-No.  2).  shoiild  havi-  (wen 
published  in  the  Federal  Register  within  20  da>s 
of  filings.  It  was  recently  discovered  that,  through 
oversight,  the  notices  had  not  been  publishi^d. 


Commission  d/b/a  Wisconsin  River  Rail 
Transit  Commission  (WRRTC)  have 
agreed  to  grant  non-exclusive  overhead 
trackage  rights  and  certain  industry 
access  to  Soo  Line  Railroad  Company  d/ 
b/a  CP  Rail  System  (CPRS).  over  and 
upon  WRRTC's  line  of  railroad  (owned 
in  conjunction  with  the  Wisconsin 
Department  of  Transportation  and 
leased  .and  operated  by  WICT  and 
WSOR).  The  trackage  is  located  between 
Madison.  WI.  milepost  138.58  +/-  and 
a  connection  with  the  Chicago  and 
North  Westpm  Transportation  Company 
(CNW)2  at  milepost  48.80  +/-  in 
Janesville.  WI.  The  trackage  rights  will 
(1)  allow  CPRS  access  to  WRRTC's  lines 
and  WICT's  and  WSOR's  leased  trackage 
between  Madison  and  a  connection  with 
the  CNW  in  Janesville.  and  (2)  offer 
CPRS  an  alternative  and  additional 
route  for  handling  traffic  between 
Madison  and  Janesville.  The  trackage 
rights  were  to  become  effective  on  or 
after  August  29.  1994. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.'  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  ser\'ed  on:  Wayne  C. 
Serkland.  1000  Soo  Line  Bldg..  105 
South  5th  St..  Minneapolis.  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980), 

Decided:  March  6,  1995. 

By  the  Commission,  David  .M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

jFR  Dck:.  95-5945  Filed  l-')-95:  8:45  ami 
BIUJNO  CODE  7035^1-P 
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[Finance  Docket  No.  32664] 

Tlie  Georgia  Department  of 
Transportation— Acquisition 
Exemption— Georgia  Central  Railway 

The  State  of  Crt;nrgia  Dfj)artjnont  of 
Transportation  (ODOT).  a  noncarrier. 


has  filed  a  notice  of  exemption  to 
acquire  33.65  miles  of  railroad  and 
right-of-way  from  Georgia  Central 
Railway  (GC)  between  milepost  577.85 
at  Vidalia  and  milepost  611.50  at 
Helena,  in  Dodge  and  Telfair  Counties, 
GA.'  Under  a  new  lease  arrangement 
with  GDOT.  CC  will  continue  to  operate 
the  line.  The  )ease  provides  for  GC  to 
operate  and  maintain  the  line,  including 
the  crossing  agreement  with  Norfolk 
Southern  Railway  at  Helena,  on  an 
abandoned  segment  of  track. 

Consummation  of  the  proposed 
transaction  is  scheduled  to  take  place  on 
or  after  March  8. 1995. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  George  P. 
Shingler.  40  Capitol  Square.  Atlanta.  GA 
30334. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  lo  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  March  6,  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  IXx:.  95-5944  Filed  3-9-95;  8:45  ami 
BtLLMQ  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  94-50] 

Michael  Schumacher;  Denial  of 
Registration 

On  May  18.  1994.  the  Deputy 
.\ssistant  .Adiiiiiiistrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
.^dministration  (DEA).  issued  an  Order 
to  Show  Cause  to  Michael  Schumacher. 
General  Television  (Respondent),  of 
Urbana,  Illinois,  proposing  to  denv  his 
application  for  a  DEA  Certificate  of 
Registration  as  a  manufacturer.  21 
U.S.C.  823(a)  (1992).  The  statutory  basis 
for  the  Order  to  Show  Cause  was 
Respondent's  lack  of  aiJthorizalion  to 
manufacture  controlled  substances  in 
the  State  of  Illinois.  21  U.S.C.  824(a)(3). 
In  addition,  the  Order  to  Show  Cause 
all(?ged  that  Respondent's  registration 


^Effective  May  6.  1994.  tlsc  ChiiaRo  and  North 
Western  Transportation  Compiinv  rhanRpd  its  name 
to  the  "Chicago  and  North  Wcticrn  Railway 
Company" 

'The  United  Tran.sportation  l.'nion  filed  a 
petition  to  revoke  on  .September  1.  Tt^M  That 
petition  is  currently  pendinR 


'  (;D{)1  proposes  to  acquire  fee  title  from  CC  and 
ri'habiii;.i!e  the  line  for  the  purpo.se  of  continued 
rail  operations.  CC  will  sell  the  line  to  CDCJT  by 
quitrldim  deed.  CC's  residual  common  carrier 
oblifjation  as  lessor  will  be  transferred  lo  GDOT  and 
GC  will  have  no  i-ommon  carrier  obligation  once  the 
ti,'n>.a(.!;oi:  hfis  been  completed. 


would  be  inconsistent  with  the  public 
interest,  as  the  term  is  used  in  21  U.S.C 
823(a)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Respondent's  registered  location  by 
registered  mail  on  Mav  18.  1994.  and  on 
June  10. 1994.  Respondent  filed  a 
request  for  hearing  with  the  Office  of 
Administrative  Law  Judges.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Mar>'  Ellen  Bittner.  This  case 
was  then  consolidated  with  Docket  No. 
94-37  wherein  Normaco  of  Delaware. 
Inc.  (Normaco)  had  requested  a  hearing 
pursuant  to  21  CFR  1301.43(a)  (1994).  in 
response  to  a  notice  of  Respondent's 
application  for  registration  as  a  bulk 
manufacturer  of  various  Schedule  II 
controlled  substances  (58  FR  60061 
(1994)).  On  June  28.  1994,  the 
administrative  law  judge  granted 
Normaco's  request  to  withdraw  from 
tliis  matter. 

Counsel  for  the  Government  filed  a 
motion  for  summary  disposition  on  July 
18,  1994.  based  on  an  order  of  the 
Illinois  Department  of  Professional 
Regulation  (DPR),  dated  July  10.  1992. 
denying  Respondents  application  for  a 
state  license  to  manufacture  and 
conduct  medical  research  under  the 
Illinois  Controlled  Substances  Act. 
Respondent  did  not  file  a  response  to 
the  CK)venmient's  motion. 

On  September  29.  1994,  the 
administrative  law  judge  issued  her 
opinion  and  recommended  decision. 
The  administrative  law  judge  granted 
the  Government's  motion  for  summary- 
disposition  finding  that  Respondent  is 
not  eligible  for  a  DEA  registration  as  a 
bulk  manufacturer  of  Schedule  I  and  11- 
controlled  substances  and  therefore  a 
hearing  would  ser\'e  no  purpose.  The 
administrative  law  judge  found  that 
Respondent  currently  lacks  state 
authorization  to  handle  controlled 
substances  in  the  State  of  Illinois 
because  Respondent  was  denied  a  state 
license  to  manufacture  controlled 
substances  by  the  IlUnois  DPR  on  July 
10.  1992.  As  the  administrative  law 
judge  noted.  DPR's  denial  was  based  on 
findings  that  Respondent  was  unaware 
what  substances  were  controlled  under 
Illinois  law.  that  Respondent  did  not 
have  a  background  in  those  sciences 
pertaining  to  controlled  substances,  and 
that  Respondent  failed  to  demonstrate 
that  its  application  should  be  granted. 
The  administrative  law  judge  noted  that 
21  U.S.C.  823(a).  the  provision  requiring 
rtigistration  of  manufacturers  of 
Schedule  I  and  II  controlled  subst.mces. 
contains  no  express  threshold 
requirement  of  state  authorization. 
Nonetheless,  she  concluded  that  where 
as  here  stale  law  requires  manufacturers 
of  controlled  substances  to  obtain  a  stale 
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license,  it  would  be  pointless  to  grant  a 
Federal  registration  when  Respondent 
lacked  state  authority.  The 
administrative  law  judge  then 
recommended  that  in  those  cases  where 
an  applicant  for  a  DEA  registration  as  a 
manufacturer  of  controlled  substances 
has  had  a  state  license  or  registration 
denied,  suspended,  revoked,  or 
restricted  by  a  state  regulatory  agency 
with  jurisdiction  to  take  that  action. 
DEA  should  not  grant  greater  authority 
to  handle  controlled  substances  than 
has  been  granted  by  the  state. 
Consequently,  the  administrative  law 
judge  granted  Government's  motion  for 
summary  disposition  and  recommended 
that  Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  denied. 
Neither  party  filed  exceptions  to  the 
opinion  and  recommended  decision.  On 
November  2,  1994,  the  administrative 
law  judge  transmitted  the  record  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and  hereby  adopts  the 
administrative  law  judge's  opinion  and 
recommended  decision.  The  Deputy 
Administrator,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth.  It  is  undisputed  that  Respondent 
is  not  authorized  to  manufacture 
controlled  substances  in  the  State  of 
Ilhnois.  Because  21  U.S.C.  824(a)(3) 
provides  that  denial  or  revocation  of  a 
state  license  or  registration  constitutes 
grounds  to  revoke  a  DEA  registration,  if 
Respondent  were  granted  a  registration, 
DEA  would  immediately  have  grounds 
to  revoke  it.  It  is  well-settled  that  the 
agency  need  not  grant  a  license  on  one 
day  onlv  to  revoke  it  the  next.  Kueh  H. 
Chen.  58  FR  65401  (1993)  (quoting 
Serling  Drug  Co.  and  Detroit 
Prescription  Wholesaler,  Inc.,  40  FR 
1118,  11919  (1975).  Further,  inasmuch 
as  DEA  must  consider  "compliance  writh 
applicable  State  and  local  law"  when     * 
determining  whether  to  grant  a  DEA 
registration  to  manufacture  controlled 
substances,  21  U.S.C.  823(a)(2),  DEAs 
grant  of  a  registration  to  Respondent 
would  put  him  in  jeopardy  of  Illinois 
law.  Finally,  despite  the  lack  of  a  state 
authority  threshold  for  manufacturer 
registrations,  the  Deputy  Administrator 
concludes  that,  inasmuch  as  IHinois  had 
denied  Respondent  a  state  license,  DEA 
cannot  grant  Respondent's  application 
for  a  DEA  Certificate  of  Registration.  Cf. 
Nathaniel  S.  Lehrman.Tvl.D.,  59  FR 
44780  (1994)  (holding  that  DEA  has 
consistently  held  that  it  cannot  maintain 
the  registration  of  a  practitioner  who  is 
not  authorized  to  handle  controlled 


substances  in  the  state  in  which  he 
practices);  accord  Franz  A.  Arakaky 
MD..  59  FR  42074  (1994);  Elliott 
Monroe.  M.D..  57  FR  23246  (1992). 

The  Deputy  Administrator  concurs 
with  the  administrative  law  judge's 
granting  of  the  Government's  motion  for 
summary  disposition.  In  the  absence  of 
a  question  of  material  fact,  a  plenary 
adversary  administrative  proceeding  is 
not  required.  Philip  E.  Kirk.  M.D..  48  FR 
32887  (1983),  offd  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984); 
Alfred  Tennyson  Smurthwaite,  N.D.,  43 
FR  11873  (1978):  see  also  NLRB  v. 
International  Association  of  Bridge, 
Structural  and  Ornamental  Ironworkers, 
AFL-CIO.  549  F.2d  634  (9th  Cir.  1977); 
U.S.  v.  Consolidated  Mines  and 
Smelting  Co.  Ltd..  44  F.2d  432,  453  (9th 
Cir.  1971). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration 
submitted  by  Michael  Schumacher, 
General  Television,  be,  and  it  hereby  is, 
denied.  This  order  is  effective  April  10, 
1995. 

Dated:  March  3,  1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 
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Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices 

Immigration  Related  Employment 
Discrimination  Public  Education ' 
Grants 

agency:  OfTice  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices.  Civil  Rights 
Division.  Department  of  Justice. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 

SUMMARY:  The  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 
Employment  Practices  ("OSC") 
announces  the  availability  of  up  to  $1.5 
million  for  grants  to  conduct  public 
education  programs  about  the  rights 
afforded  potential  victims  of 
employment  discrimination  and  the 
responsibilities  of  employers  under  the 
antidiscrimination  provision  of  the 
Immigration  and  Nationality  Act  (INA), 
8  U.S.C.  1324b. 

It  is  anticipated  that  a  number  of 
grants  will  be  competitively  awarded  to 
applicants  who  can  demonstrate  a 


capacity  to  design  and  successfully 
implement  public  education  campaigns 
to  combat  immigration-related 
employment  discrimination.  Grants  will 
range  in  size  from  $50,000  to  $150,000. 

OSC  will  accept  proposals  from 
applicants  who  have  access  to  potential 
victims  of  discrimination  or  whose 
experience  qualifies  them  to  educate 
employers  about  the  antidiscriminption 
provision  of  INA.  OSC  welcomes 
proposals  from  diverse  nonprofit 
organizations  such  as  local,  regional  or 
national  ethnic  and  immigrants'  rights 
advocacy  organizations,  trade 
associations,  industry  groups, 
professional  organizations,  or  other 
nonprofit  entities  providing  information 
services  to  potential  victims  of 
discrimination  and/or  employers. 
Applications  will  not  be  accepted  from 
individuals  or  public  entities,  including 
state  and  local  government  agencies, 
and  public  educational  institutions. 
APPLICATION  DUE  DATE:  April  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patita  McEvoy,  Public  Affairs  Specialist, 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices,  1425  New  York 
Ave..  N\V..  Suite  9000.  PO  Box  27728, 
Washington,  DC  20038-7728.  Tel.  (202) 
616-5594,  or  (202)  616-5525  (TDD  for 
the  hearing  impaired). 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  of 
the  Civil  Rights  Division  of  the 
Department  of  Justice  announces  the 
availability  of  funds  to  conduct  public 
education  programs  concerning  the 
antidiscrimination  provisions  of  INA. 
Funds  will  be  awarded  to  selected 
applicants  who  propose  cost-effective 
ways  of  educating  employers  and/or 
members  of  the  protected  class,  or  to 
those  who  can  fill  a  particular  need  not 
currently  being  met. 
BACKGROUND:  On  November  6,  1986, 
President  Reagan  signed  into  law  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Pub.  L.  No.  99-603,  which 
amended  the  INA.  Additional 
provisions  were  signed  into  law  by 
President  Bush  in  the  Immigration  Act 
(IMMACT  90)  on  November  29,  1990. 
IRCA  and  subsequently,  IMMACT  90, 
makes  hiring  aliens  without  work 
authorization  unlawful,  and  requires 
employers  to  verify  the  identity  and 
work  authorization  of  all  new 
employees.  Employers  who  violate  this 
law  are  subject  to  sanctions,  including 
fines  and  possible  criminal  prosecution. 

During  the  debate  on  IRCA,  Congress 
foresaw  the  possibility  that  employers, 
fearful  of  sanctions,  would  refuse 
employment  to  individuals  simply 
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because  they  looked  or  sounded  foreign. 
Consequently,  Congress  enacted  Section 
102  of  IRCA,  an  antidiscrimination 
provision.  Section  102  prohibits 
employers  of  four  or  more  employees 
from  discriminating  on  the  basis  of 
citizenship  status  or  national  origin  in 
hiring,  firing,  recruitment  or  referral  for 
a  fee.  Citizens  and  certain  classes  of 
work  authorized  individuals  are 
protected  from  citizenship  status 
discrimination.  Protected  non-citizens 
include  permanent  residents,  temporary 
residents  under  the  amnesty,  the  Special 
Agricultural  Workers  (SAWs)  or  the 
Replenishment  Agricultural  Workers 
(RAWs)  programs,  refugees  and  asylees 
who  apply  for  naturalization  within  six 
months  of  being  eligible  to  do  so. 
Citizens  and  ay/ work  authorized 
individuals  are  protected  from 
discrimination  on  the  basis  of  national 
origin.  However,  this  prohibition 
applies  to  employers  with  four  to 
fourteen  employees.  National  origin 
discrimination  complaints  against 
employers  with  fifteen  or  more 
employees  remain  under  the 
jurisdiction  of  the  Equal  Employment 
Opportunity  Commission  under  Title  ^ 
VII  of  the  Civil  Rights  Act  of  1964. 

Congress  created  the  OSC  to  enforce 
Section  102.  OSC  is  responsible  for 
receiving  and  investigating 
discrimination  charges  and.  when 
appropriate, 'filing  complaints  with  a 
specially  designated  administrative 
tribunal.  OSC  also  initiates  independent 
investigations  of  possible  Section  102 
violations. 

While  OSC  has  established  a  record  of 
vigorous  enforcement,  studies  by  the 
U.S.  General  Accounting  Office  and 
other  sources  have  shown  that  there  is 
an  extensive  lack  of  knowledge  on  the 
part  of  protected  individuals  and 
employers  about  the  antidiscrimination 
provisions.  Enforcement  cannot  be 
effective  if  potential  victims  of 
discrimination  are  not  aware  of  their 
rights.  Moreover,  discrimination  can 
never  be  eradicated  so  long  as 
employers  are  not  aware  of  their 
responsibilities. 

PURPOSE:  OSC  seeks  to  educate  both 
potential  victims  of  discrimination 
about  their  rights  and  employers  about 
their  responsibilities  under  the 
antidiscrimination  provision  of  INA. 
Because  previous  grantees  have 
developed  a  wealth  of  materials  (e..g.. 
brochures,  posters,  booklets, 
information  packets,  and  videos)  to 
educate  these  groups,  OSC  has 
determined  that  the  focus  of  the 
program  should  be  on  the  actual 
delivery  of  said  education.  More 
specifically,  in  keeping  with  the 


purpose  of  the  grant  program,  OSC  seeks 
proposals  that  will  use  existing 
materials  effectively  to  educate  large 
numbers  of  workers  or  employers  about 
exercising  their  rights  or  fulfilling  their 
obligations  under  the  antidiscrimination 
provisions. 

PROGRAM  DESCRIPTION:  The  program  is 
designed  to  develop  and  implement  cost 
effective  approaches  to  educate 
potential  victims  of  employment 
discrimination  about  their  rights  and  to 
educate  employers  about  their 
responsibilities  under  INA's 
antidiscrimination  provisions. 
Applications  may  propose  to  educate 
potential  victims  only,  employers  only, 
or  both  in  a  single  campaign.  Program 
budgets  must  include  the  travel,  lodging 
and  other  expenses  necessary  for  at 
least  one,  but  not  more  than  two, 
program  staff  members  to  attend  the 
mandatory  OSC  grantee  training  (2 
days)  held  in  Washington,  D.C.  at  the 
beginning  of  the  grant  period  (late 
Autumn).  Proposals  should  outline  the 
flowing  key  elements  of  the  program: 

Part  I:  Targeted  Population 

The  educational  efforts  under  the 
grant  should  directed  to  (1)  work 
authorized  non-citizens  who  are 
protected  individuals,  since  this  groups 
is  especially  vulnerable  to  employment 
discrimination;  (2)  those  citizens  who 
are  most  likely  to  become  victims  of 
emplo^Tnent  discrimination:  and/or  to 
(3)  employers.  The  proposals  should 
define  the  characteristics  of  the  work 
authorized  population  or  the  employer 
group(s)  targeted  for  the  educational 
campaign,  and  the  applicant's 
qualifications  to  credibly  and  effectively 
reach  large  segments  of  the  campaign 
targets. 

"The  proposals  should  also  detail  the 
reasons  for  targeting  each  group  of 
protected  individuals  or  employers  bv 
describing  particular  needs  or  other 
factors  to  support  the  selection.  In 
defining  the  campaign  targets  and 
supporting  the  reasons  for  the  selection, 
applicants  may  use  studies,  surveys,  or 
any  other  sources  of  information  of 
generally  accepted  reliability. 

Part  II:  Campaign  Strategy 

We  encourage  applicants  to  devise 
effective  and  creative  means  of  public 
education  and  information 
dissemination  that  are  specifically 
designed  to  reach  the  widest  possible 
targeted  audience.  Those  applicants 
proposing  educational  campaigns 
addressing  potential  victims  of 
discrimination  should  keep  in  mind  that 
some  of  the  traditional  methods  of 
public;  communication  may  be  less  than 
optimal  for  educating  members  of 


national  or  linguistic  groups  that  have 
limited  community-based  support  and 
communication  networks. 

Proposals  should  discuss  the 
components  of  the  campaign  strategy, 
detail  the  reasons  supporting  the  choice 
of  each  component,  and  explain  how 
each  component  will  effectively 
contribute  to  the  overall  objective  of 
cost-effective  dissemination  of  useful 
and  accurate  information  to  a  wide 
audience  of  protected  individuals  or 
employers.  Discussions  of  the  campaign 
strategies  and  supporting  rationale 
should  be  clear,  concise,  and  based  on 
sound  evidence  and  reasoning. 

Since  there  presently  exists  a  wealth 
of  materials  for  use  in  educating  the 
public,  proposals  should  include  in 
their  budgets  the  costs  for  printing  from 
camera-ready  materials  received  from 
OSC  or  from  current/past  OSC  grantees. 
To  the  extent  that  applicants  believe  the 
-development  of  original  materials 
particularly  suited  to  their  campaign  is 
necessary,  their  proposal  should 
articulate  in  detail  the  circumstances 
requiring  the  development  of  such 
materials.  All  such  materials  must  be 
approved  by  OSC  to  ensure  legal 
accuracy  and  proper  emphasis  prior  to 
production.  It  should  be  noted  that 
proposed  revisions/translations  of  OSC 
approved  materials  must  also  be 
submitted  for  clearance.  All  information 
distributed  should  also  include  mention 
of  the  OSC  as  a  source  of  assistance, 
information  and  action,  and  the  correct 
address  and  telephone  numbers  of  the 
OSC  (including  the  toll-free  and  TDD 
toll-free  numbers  for  the  hearing 
impaired). 

Part  III:  Evaluation  of  the  Strategy 

One  of  the  central  goals  of  this 
program  is  determining  what  public 
education  strategies  are  most  effective 
and  thus,  should  be  included  in  future 
public  education  efforts. 

Therefore,  it  is  crucial  that  the 
methods  of  evaluating  the  campaign 
strategy  and  public  education  materials 
and  their  results  be  carefully  detailed.  A- 
full  evaluation  of  a  project's 
effectiveness  is  due  within  60  davs  of 
the  conclusion  of  a  campaign. 
SELECTION  criteria:  The  final  selection 
of  grantees  for  award  will  be  made  by 
the  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices. 

Proposals  will  be  submitted  to  a  peer 
review  panel.  OSC  anticipates  seeking 
assistance  from  sources  with  specialized 
knowledge  in  the  areas  of  employment 
and  immigration  law,  as  well  as  in 
evaluating  proposals,  including  the 
agencies  that  are  members  of  the 
Antidiscrimination  Outreach  Task 
Force:  the  Department  of  Labor,  the 
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Equal  Employment  Opportunity 
Commission,  the  Small  Business 
Administration,  and  the  Immigration 
and  Naturalization  Service.  Each 
panelist  will  evaluate  proposals  for 
effectiveness  and  efficiency  with 
emphasis  on  the  various  factors 
enumerated  below.  The  panel's  results 
are  advisory  in  nature  and  not  binding 
on  the  Special  Counsel.  Letters  of 
support,  endorsement,  or 
recommendation  will  not  be  accepted  or 
considered. 

In  determining  which  applications  to 
fund,  OSC  will  consider  the  following 
(based  on  a  one-hundred  point  scale): 

1.  Program  Design  (50  points) 

Sound  program  design  and  cost 
effective  strategies  for  educating  the 
targeted  population  are  imperative. 
Consequently,  areas  that  will  be  closely 
examined  include  the  following: 

a.  Evidence  of  in-depth  knowledge  of 
the  goals  and  objectives  of  the  project. 
(15  points) 

b.  Selection  and  definition  of  the 
target  group(s)  for  the  campaign,  and  the 
factors  that  support  the  selection, 
including  special  needs,  and  the 
applicant's  qualifications  to  effectively 
reach  the  target.  (10  points) 

c.  A  cost  effective  campaign  strategy 
for  educating  targeted  employers  and/or 
members  of  the  protected  class,  with  a 
justification  for  the  choice  of  strategy. 
(15  points) 

d.  The  evaluation  methods  proposed 
by  the  applicant  to  measure  the 
effectiveness  of  the  campaign  and  their 
precision  in  indicating  to  what  degree 
the  campaign  is  successful.  (10  points) 

2.  Administrative  Capability  (20  points) 

Proposals  will  be  rated  in  terms  of  the 
capability  of  the  applicant  to  implement 
the  targeting,  public  education  and 
evaluation  components  of  the  campaign: 

a.  Evidence  of  proven  ability  to 
provide  high  quality  results.  (10  points) 

b.  Evidence  that  llie  appUcant  can 
implement  the  campaign,  and  complete 
the  evaluation  component  within  the 
time  lines  provides. 

Note:  OSC's  experience  during  previous 
grant  cycles  has  shown  that  a  number  of 
applicants  choose  to  apply  as  a  consortium 
of  individual  entities:  or,  if  applying 
individually,  propose  the  use  of 
subcontractors  to  undertake  certain  limited 
functions.  It  is  essential  that  these  applicants 
demonstrate  the  proven  management 
capability  and  experience  to  ensure  that,  as 
lead  agency,  they  will  be  directly  accountable 
for  the  successfiil  implementation, 
completion,  and  evaluation  of  the  project.  (10 
points) 


3.  Staff  Capability  (10  points) 

Applictions  will  be  evaluated  in  terms 
of  the  degree  to  which: 

a.  The  duties  outlined  for  grant- 
funded  positions  appear  appropriate  to 
the  work  that  will  be  conducted  under 
the  award.  (5  points) 

b.  The  qualifications  of  the  grant- 
funded  positions  appear  to  match  the 
requirements  of  those  positions.  (5 
points) 

Note:  If  the  grant  project  manager  or  other 
member  of  the  professional  staff  is  to  be  hired 
later  as  part  of  the  grant,  or  should  there  be 
any  change  in  professional  staff  during  the 
grant  period,  hiring  is  subject  to  review  and 
approval  by  O.SC  at  that  time. 

4.  Previous  Experience  (20  point.s) 

The  proposals  will  be  evaluated  on 
the  degree  to  which  the  applicant 
demonstrates  that  it  has  successfully 
carried  out  programs  or  work  of  a 
similar  nature  in  the  past. 
ELIGIBLE  APPLICANTS:  This  grant 
competition  is  open  to  nonprofit 
organizations  that  serve  potential 
victims  of  discrimination  and/or 
employers.  Applications  will  not  be 
accepted  from  individuals  or  public 
entities,  including  state  and  local 
government  agencies,  and  public 
educational  institutions. 
GRANT  PERIOD  AND  AWARD  AMOUNT:  It  is 
anticipated  that  several  grants  will  be 
awarded  and  will  range  in  size  from 
$50,000  to  $150,000. 

During  evaluation,  the  panel  will 
closely  examine  those  proposals  that 
guarantee  maximum  exposure  and 
penetration  in  the  employer  or  potential 
victims  target  populations.  Thus,  a 
campaign  designed  to  reach  a  very  large 
proportion  of  employers  (or  potential 
victims)  in  the  state  of  Texas  would  take 
precedence  over  a  campaign  designed  to 
reach  a  more  limited  number  of 
employers  (or  potential  victims) 
nationwide. 

Publication  of  this  armounccment 
does  not  require  OSC  to  award  any 
specific  number  of  grants,  to  obligate  the 
entire  amount  of  funds  available,  or  to 
obligate  any  part  thereof.  The  period  of 
performance  will  be  twelve  months 
from  the  date  of  the  grant  award.  Those 
grantees  who  successfully  achieve  their 
goals  may  be  considered  for 
supplementary  funding  for  a  second 
year  based  on  the  availability  of  funds. 
APPLICATION  DEADLINE:  All  applications 
must  be  received  by  6:00  p.m.  EDT, 
April  24.  1995  at  the  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices,  1425  New  York 
Ave.  N\V.,  Suite  9000,  PO.  Box  27728. 
Washington,  DC  20038-7728. 
Applications  submitted  via  facsimile 


machine  will  not  be  accepted  or 
considered. 

APPLICATION  REQUIREMENTS:  Applicants 
should  submit  an  original  and  two  (2) 
copies  of  their  complete  proposal  by  the 
deadline  established  above.  All 
submissions  must  contain  the  following 
items  in  the  order  listed  below: 

1.  A  completed  and  signed 
Application  for  Federal  Assistance 
(Standard  Form  424)  and  Budget 
Information  (Standard  Form  424A). 

2.  op  Form  4061/6  (Certification 
Regarding  Lobbying:  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  and  Drug-Free  Workplace 
Requirements). 

3.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

4.  A  program  narrative  of  not  more 
than  fifteen  (15)  double-spaced  typed 
pages  which  include  the  following: 

a.  A  clear  statement  describing  the 
approach  and  strategy  to  be  utilized  to 
complete  the  tasks  identified  in  the 
program  description: 

b.  A  clear  statement  of  the  proposed 
goals  and  objectives,  including  a  listing 
of  the  major  events,  activities,  products 
and  timetables  for  completion; 

c.  The  proposed  staffing  plan  (NOTE: 
if  the  grant  project  manager  or  other 
professional  staff  member  is  to  be  hired 
later  as  part  of  the  grant,  or  should  there 
be  a  change  in  professional  staff  during 
the  grant  period,  hiring  is  subject  to 
review  and  approval  by  OSC  at  that 
time);  and 

d.  Description  of  how  the  project  will 
be  evaluated. 

5.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontracts,  and  a  short 
narrative  justification  of  each  budgeted 
line  item  cost.  If  an  indirect  cost  rate  is 
used  in  the  budget,  then  a  copy  of  a 
current  fully  executed  agreement 
between  the  applicant  and  the  Federal    , 
cognizant  agency  must  accompany  the 
budget. 

Note:  Program  budgets  must  include  the 
travel,  lodging  and  other  e.xpenses  necessarv 
for  at  least  one.  but  not  more  than  two. 
program  staff  members  to  attend  the 
mandatory  OSC  grantee  training  (2  days)  hM 
in  Washington.  D.C.  at  the  beginning  of  thn 
grant  period  (late  Autumn). 

6.  Copies  of  resumes  for  the 
professional  staff  proposed  in  the 
budget. 

7.  Detailed  technical  materials  that 
support  or  supplement  the  description 
of  the  proposed  effort  should  be 
included  in  the  appendix. 

In  order  to  facilitate  handling,  please 
do  not  use  covers,  binders  or  tabs. 

Application  forms  may  be  obtained  by 
writing  or  telephoning:  Office  of  Special 


Counsel  for  Immigration  Related  Unfair 
Employment  Practices.  1425  New  York 
Ave.  NW.,  Suite  9000  P.O.  Box  27728, 
Washington,  DC  20038-7728.  (Tel.  (202) 
616-5594,  or  (202)  616-5525  (TDD  for 
the  hearing  impaired). 

Dated:  March  6.  1995. 

Approved; 
William  Ho-Gonzalez, 
Special  Counsel,  Office  of  Special  Counsel 
for  Immigration  Related  Unfair  Employment 
Practices. 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  regular  Spring  meetings  of  the 
Business  Research  Advisory  Council 
and  its  Committees  will  be  held  on 
March  29  and  30,  1995.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  Square  Building,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday.  March  29.  1995 

10:00-11:30  a.m. — Committee  on  Price 
Indexes 

1.  Current  CPI  issues  and  plans 

2.  Other  business 
1:30-3:00  p.m. — Committee  on 

Productivity  and  Foreign  Labor 

1.  Proposed  change  in  name  of  the 
corhmittee 

2.  Review  of  recent  developments  in 
the  Office  of  Productivity  and 
Technology 

3.  New  index  number  method  for 
industry  labor  productivity  data 

4.  New  index  number  method  for 
major  sector  labor  productivity  data 

5.  Chartbook  on  international  labor 
statistics  comparisons 

3:30-5:00  p.m. — Committee  on 
Employment  Projections 

1.  Defense  expenditures 

2.  Plans  for  further  research  on  college 
graduates 

3.  Analysis  of  the  implications  of 
employment  changes  for  the 
characteristics  of  jobs:  the  good 
jobs/bad  jobs  issue  ■    ^    . 


Thursday.  March  30,  1995 

8:30-10:00  a.m.— Committee  on 

Employment  and  lJnemployr>ent 
Statistics 

1.  The  National  Wage  Record 
Database 

2.  America's  Labor  Market 
Information  System  (ALMIS) 

3.  Restart  of  the  Mass  Layoff  Statistics 
(MLS)  program 

4.  Plans  for  establishing  a  longitudinal 
database  of  ES-202  program 
establishments 

5.  American  Statistical  Association's 
recommendations  for  the 
improvement  of  the  CES  and  ES- 
202  programs 

6.  Duration  of  unemployment 

7.  Elect  Vice  chairperson 
10:30-12:00  p.m.— Council  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner  Abraham's  address 
and  discussion 

3.  Business  session 

4.  Chairperson's  closing  remarks 
1 .30-3:30  p.m. — Committee  on 

Compensation  and  Working 
Conditions 

1.  An  initiative  to  redesign 
compensation  statistics 

2.  Current  and  future  changes  to  the 
Occupational  Compensation  Survey 
Program  (OCSP)  job  list 

3.  The  recent  Employee  Benefits 
Survey  bulletin:  a  general  overview 

4.  Surveys  of  Employer-Provided 
Training:  an  update 

The  meetings  are  open  to  the  public, 
persons  with  disabilities  wishing  to 
attend  should  contact  Constance  B. 
DiCesare,  Liaison,  Business  Research 
Advisory  Council,  at  (202)  606-5887,  for 
appropriate  accommodations. 

Signed  at  Washington.  DC  the  3rd  day  of 
March  1995. 

Katharine  G.  Abraham, 

Commissioner.  • 

[PR  Doc.  95-5917  Filed  3-9-95:  8:45  ami 
BILUNG  CODE  4St».J4-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 


laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specific  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procediu-e  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determinations,  and 
modifications  and  supersede  as 
decisions  thereto,  contain  no  expiration 
dates  and  are  effective  from  their  date  of 
notice  in  the  Federal  Register,  or  on  the 
date  written  notice  is  received  by  the 
agency,  whichever  is  earlier.  These 
decisions  are  to  be  used  in  accordance 
with  the  provisions  of  29  CFR  Parts  1 
and  5.  Accordingly,  the  applicable 
decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
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in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  room  s-3014,  Washington, 
DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis- Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  arc 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 
.V1.\950001  (Feb.  10.  1995) 
MA950OO2  (Feb.  10.  igg.S) 
MA950OO3  (Feb.  10.  1995) 
MA950007  (Feb.  10,  1995) 
MA950008  (Feb.  10.  1995) 
MA950009  (Feb.  10,  1995)  . 
MA950010  (Feb  10.  1995) 
MA950017  (Feb.  10.  1995) 
MA950018  (Feb.  10.  1995) 
MA950019  (Feb.  10.  1995) 
MA950O20  (Feb.  10.  1995) 
.MA950021  (Feb.  10.  1995) 

Volume  II 

Pennsylvania 

PA950001  (Feb.  10.  1995) 

PA950O02  (Feb  10.  1995) 

PA950003  (Feb.  10,  1995) 

PA950011  (Feb.  10,  1995) 

PA950012  (Feb.  10.  1995) 

PA950016  (Feb  10,  1995) 

PA9.50017  (Feb.  10,  1995) 

PA950O18  (Feb.  10.  1995) 

PA950O20  (Feb.  10,1995) 

PA950022  (Feb  10,  1995) 
West  Virginia 

\VV950002  (Feb.  10.  1995) 

\VV9 50005  (Feb.  10,  1995) 

VVV950006  (Feb.  10.  1995) 

Volume  III 

Kentucky 
KY950004  (Feb.  10.  1995) 
KY950025  (Feb  10,  1995) 
KY950O26  (Feb  10.  1995) 
KY950027  (Feb  10,  1995) 
K:Y950028  (Feb.  10.  1995) 
KY950029  (Feb.  10.  1995) 

Volume  IV 

Illinois 

IL950020  (Feb.  10. 1995) 
Ohio 

OH950002  (Feb.  10,  1995) 

OI 19 50003  (Feb.  10,1995) 

OH950029  (Feb.  10. 1995) 


OH950034  (Feb. 
Minnesota 
MN950O05  (Feb. 
MN950007  (Feb. 
M.\950008  (Feb. 
M.\950005  (Feb. 
M.\950012  (Feb 
MN950O43  (Feb. 
M.N050O58  (Feb. 
MN950059  (Feb. 
MN950061  (Feb. 


10.  1995) 

10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10,1995) 
10,  1995) 
10.  1995) 
10.  1995) 
10,  1995) 


Volume  V 

Iowa 
IA9,->0006  (Feb.  10. 1995) 

Kansas 
KS950014(Feb.  10,1995) 
KS950029  (Feb.  10,1995) 
KS950035  (Feb.  10.  1995) 
KS9.50066  (Feb.  10.  1995) 

Louisiana 
L\950001  (Feb.  10,  1995) 
LA950004  (Feb.  10.  1995) 
LA9.50005  (Feb.  10,  1995) 
LA950009  (iVb.  10,  1995) 
L\950015  (Feb.  10,  1995) 
LA950018  (Feb.  10.  1995) 

Missouri 
.MO050001  (Feb.  10,  1995) 
MO950002  (Feb.  10.  1095) 
MO050()03  (Feb.  10,  1995) 
MO950005  (Feb.  10,  1995) 
MO950006  (Feb.  10,  1995) 
MO950()07  (Feb.  10,  1995) 
MO950008  (Feb.  10,  1995) 
MO9.50009  (Feb.  10,  1995) 
MO950010  (Feb.  10.  1995) 
MO950011  (Feb.  10,  1995) 
MOO,50012  (Feb.  10.  1995) 
MO950014  (Feb.  10.  1995) 
.MO950015  (Feb.  10.  1995) 
.MO950016  (Feb.  10,  1995) 
MO950017  (Feb.  10,  1995) 
MO950020  (Feb.  10,  1995) 
MO950043  (Feb.  10.  1995) 
MO050046  (Feb.  10,  1995) 
MO950048  (Feb.  10,  1995) 
MO9,50049  (Feb.  10,  1995) 
MO950051  (Feb.  10,  1995) 
MO950052  (Feb.  10,  1995) 
MO9500.»3  (Feb.  10,  1995) 
MO950056  (Feb.  10,  1995) 
MO950057  (Feb  10.  1995) 
MO950059  (Feb.  10.  1995) 
MO950062  (Feb.  10,  1995) 
MC)950063  (Feb.  10,  1995) 
MO950064  (Feb.  10.  1995) 
.MO950065  (Feb.  10,  1995) 
MO950()6f.  (Feb.  10,  1995) 
MO950068  (Feb.  10,  1995) 
MO950069  (Feb.  10,  1995) 
MO950070  (Feb.  10.  1995) 
MO950072  (Feb.  10,  1995) 
MO950074  (Feb  10,  1995) 
MO950075  (Feb.  10,  1995) 
MO950076  (Feb.  10.  1995) 
MO950077  (Feb  10,  1995) 
MO9.50078  (Feb.  10.  1995) 

Volume  VI 

South  Dakota 

SD950003  (Feb.  10.  1995) 
SD950005  (Feb.  10.  1995) 
.SD950027  (Feb.  10.  1995) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  bo 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
l)e  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  3r<i  dav  of 
March  1995. 
Alan  L.  Moss, 

Director.  Divii>ion  of  Wage  Determinations. 
|FR  Dor.  95-5710  Filed  .3-9-05;  8:45  ami 
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Employment  and  Training 

Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February.  1905. 

In  order  lor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibiUty 
requirements  of  Section  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  ca.ses  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  sur\'ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-30.659;  Johnson  Controls  Battery 

Group.  Inc..  Owosso.  MI 
TA-W-30.591:  Pigeon  Manufacturing. 

Bad  A.\e.  MI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-30.656:  Becton  Dickinson  &■  Co.. 
Franklin  Lakes,  Nf 

Under  the  terms  of  the  Trade  Act  of 
1974,  employment  declines  in  activities 
supporting  export  sales  cannot  be  used 
as  the  basis  for  certification. 

TA-W-30.617;  Shaw  Pipe,  Inc.. 
Highspire,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Jrade  Act  of 
1974. 

TA-W-30,589;  Fenestra  Corp..  Erie.  PA 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

TA-W-30.602.  TA-\V-30.603.  TA-W- 
30.604.  TA-W-30,605  TA-W- 
30,606.  TA-W-30.607.  TA-W- 
30.608,  TA-W-30,609,  TA-W- 
30.610;  System.  Shade/Allied,  Inc.. 
Green  Bay,  WI,  Bellville.  TX.  Buena 
Park.  CA,  DePere,  WI,  Denison.  TX. 
Gainesville,  GA.  Kent,  WA. 
Lancaster,  PA,  Leipsic,  OH 


Increased  imports  did  not  contribute 
importantly  to  worker  .separations  at  the 
firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30,650:  Lynn  Allison 

Manufacturing  Co..  Pittston,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Januan'  5, 
1994. 

TA-W-30.729;  Oxford  ofBelton,  Belton, 
SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
3.  1994. 

TA-W-30.683:  Amphenol  Aerospace. 
Sidney,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

14,  1994. 

TA-W-30.612:  Bravo  Fashions,  Inc., 
Wilkes  Bane,  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  December 

22.  1993. 

TA-W-30,735;  Washington  Public 
Power  Supplv  System.  Nuclear 
Projects.  WP'N-2,  Richland,  WA 

TA-W-30,735  A  &■  B  Washington  Public 
Power  Supply  System,  Nuclear 
Projects.  WPN-1,  Richland,  WA  and 
WPN-3—Satsop,  WA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January 

27.  1994. 

TA-W-30,594;  General  Motors  Corp.. 
Powertrain  Danville  Plant.  Danville, 
IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
16.1993. 
TA-W-30,586:  Columbus  Sportswear. 

Columbus.  IN 
TA-W-30.587;  Indiana  Sportswear. 
Clinton.  IN 
A  certification  was  issued 'covering  all 
workers  separated  on  or  after  December 

15.  1993. 

TA-W-30.615:  Colonial  Shoe.  Inc., 

Littlestown,  PA 
TA-W-30,616:  Colonial  Shoe.  Inc.. 

Salunga.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  after  December  20. 
1993. 
TA-W-30.757;  Xerox  Corp..  Oak  Brook, 

IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
20.  1993. 

TA-W-30.589:  Garfield  Sportswear. 
Garfield,  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
31,  1993. 


TA-W-30,705;  M.W.  Carr  Co..  Inc., 
Somerx'ille,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
20. 1994. 

TA-W-30.740;  Wirekraft  Industries, 
Marion,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February' 

9,  1994. 

TA-W-30,564:  Brookshire  Knitting  Mils, 
Dallas,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1, 1993. 

TA-W-30.592:  Santa  Fe  Minerlas.  Inc.. 
Dallas.  TX  and  Operating  in 
Following  Other  States:  A:  AR.  B: 
LA,  C:  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
13,  1993. 

TA-W-30,640:  Hanel  Lumber  Co..  Inc.'. 
Hood  River.  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
29, 1993. 

TA-W-30.642:  Malco  Division  of  VNI- 
Star  Industries,  Montgomerwille. 
PA 

A  certification  was  issued  coveting  all 
workers  separated  on  or  after  Decembwir 
29.  1993. 

TA-W-30.715:  Hanover  Shoe  Co.. 

Marlington.  WV 
TA-W-30.716:  Hanover  Shoe  Co.. 

Franklin.  WV 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Januarv 
25,  1994. 
TA-W-30.670.  TA-W-30.671,  TA-W- 

30,672:  TA-W-30.673.  TA-W-30- 
■    674:  KBM  Well  Senice.  Inc.. 

Williston.  ND.  Tioga.  ND,  Keene, 

ND.  Mohall.  ND  and  Ugnite.  ND 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Januarv  2. 
1994. 

TA-W-30.590:  Rose  Marie  Reid  (AKA 
Imvnnan.  Inc.).  New  York.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Decemb«^r 

10.  1993. 

TA-W-30.695:  Malcolm  Clothing  Corp.. 
Passaic.  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Februan,' 
25,  1995. 

TA-W-30.619:  H'arnoco.  Inc..  Long 
Island  City.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
23. 1993. 
TA-W-30.717:  3M  Co..  Freehold.  NJ 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  fanuarv 
26.  1994. 
TA-W-30.614:  Yocom  Knitting  Co.. 

Stowe.  PA 
TA-W-30.614A:  Linden  Knitting  Wear. 

Mohrsville.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
22.  1993. 
TA-W-30.570.  Chevron  USA  Production 

Co. .  Houston,  TX  and  Operating  at 

the  Following  Other  Locations:  A; 

AL.  B:  CA.  C;  CO.  E:  KS.  F:  M,  G; 

MS.  H:  NM.  I:  ND.  J:  OK.  K:  TX.  U 

UT.  M:  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  9, 
1994. 
TA-W-30.570  D:  Chevron  USA 

Production  Co..  Washington.  DC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
19,  1993. 
TA-W-30.758:  W.E.  Kautenberg  Co.. 

Freeport,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
25.  1994. 
TA-W-30.626:  ATek.  Brainerd.  MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
21.  1993. 
TA-W-30.597;  Fisher  Scientific  Co..  . 

Indiana.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Februarv 
24.  1995. 
TA-W-30.631:  Melnor.  Inc..  Moonachie, 

NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
21.1993. 
TA-W-30.679:  Mr.  Carmen.  Inc.. 

Selinsgrove,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
12. 1994. 
TA-W-30.666:  Dick  Lynott.  Inc..  dba 

English  Square.  Duluth,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
12.  1994. 
TA-W-30.fS99:  Novelle  Industries.  Inc.. 

Miami.  FL 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  January 
18. 1994. 
TA-W-30,601:  Marktill  Corp..  Home 

Plow  Div..  C^dartown.  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  {P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA]  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determination  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February. 
1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers*  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  il^;reofJ  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely; 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased; 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Me.xico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  sub<livir.ion. 

Negative  Determinations  NAFT-TAA 

NAFTA-TAA-00341;  Statler  Tis.'^ue  Co.. 
Augusta.  ME 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
the  subject  facility  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  did  the  company  import  tissue  from 
Mexico  or  Canada.  Tlie  investigation 
findings  show  that  customer  imports 
from  Canada  or  Mexico  did  not 
contribute  importantly  to  worker 
separations  at  tlie  subject  firm. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00333:  ATek.  Brainerd, 
MN 

A  certification  was  issued  covering  all 
workers  at  A-Tek.  Brainerd.  MN 
separated  on  or  after  January  18. 1994. 


NAFTA-TAA-00338:  Burns  Philip  Food 

Fleischmann's  Yeast.  Inc..  Sumner. 

WA 
A  certification  was  issued  covering  all 
workers  of  Burns  Philip  Food's 
Fleischmann's  Yeast.  Inc.,  Sumner,  WA 
separated  on  or  after  January  17,  1994. 
NAFTA-TAA-00337:  Allied  Signal.  Inc.. 

Filter  &■  Spark  Plugs  Croup, 

Greenville,  OH 

A  certification  was  issued  covering  all 
workers  of  Allied  Signal.  Inc..  Filter  and 
Spark  Plugs  Group,  Greenville.  OH 
separated  on  or  after  January  10.  1904. 
\'AFTA-TAA-00353:  Luken's  Medical 
Corp..  Rio  Rancho,  NM 

A  certification  was  issued  covering  all 
workers  of  Luken's  Medical  Corp..  Rio 
Rancho.  NM  separated  on  or  after 
January  17, 1994. 

I  hereby  certify  that  the 
aforementioned  determinations  w<>re 
issued  during  the  month  of  Ftbi  j.iry, 
1995.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.VV.. 
Washington.  D.C.  20210  during  nor.mal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  March  6.  1995. 
Victor  J.  Trunzo. 

Pmgmm  Manager,  Policy  &  neemploymenl 

Senicfs.  Office  of  Trade  Adjustmrnl 

Afisiatance. 

[FK  Doc.  95-5912  Filed  3-9-95:  B:45  ami 

BILUNQ  CODE  4$1»^30-M 


p-A-W-30.620] 


Woodward  Governor  Company; 
Stevens  Point,  Wl;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worlfer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273J  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  14,  1995  applicable  to  the 
workers  engaged  in  employment  related 
to  the  production  of  aircraft  fuel 
controls  at  the  subject  firm. 

The  certification  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  .^^ency  and 
the  company,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  The  findings  show  that 
.some  prt^iduction  was  in  hydromatic 
controls.  The  workers  v.ere  not  entirely 
separately  identifiable  by  product  line 
and  the  plant  will  close  in  19<)3. 
Accordingly,  the  Department  is 
amending  the  certification  to  inrlqde  all 


workers  at  Woodward  Governor 
Company  in  Stevens  Point.  Wisconsin. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  at  Stevens 
Point.  Wisconsin  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,620  is  hereby  issued  as 
follows: 

"All  workers  of  Woodward  Governor 
Company,  Stevens  Point,  Wisconsin  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  22. 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  3rd  day  of 
March,  19J5. 
Viclur).  Tiunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-5910  Filed  3-9-95:  8:45  am] 

BILLING  CODE  4S10-30-«I  '- 


Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

TA-W-30,089;  Sara  Lee  Knit  Products. 
Cleveland  Avenue,  Martinsville. 
VA;  TA-W-30.089A;  Sara  Lee  Knit 
Products.  Gretna.  VA:  TA-W- 
30,089B:  Sara  Lee  Knit  Products, 
Quaker  Meadows  Plant,  Morganton, 
NC;  TA-W-30,090;  Sara  Lee  Knit 
Products,  Midway  Georgia  Plant. 
Midway,  GA;  TA-W-30,09J;  Sara 
Lee  Knit  Products,  Cloverleaf 
Knitting,  Martinsville,  VA:  TA-W- 
30,092:  Sara  Lee  Knit  Products, 
Central  Distribution,  Martinsville, 
VA 
In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  applicable  to  workers  of  Sara 
Lee  Knit  Products  at  the  Cleveland 
Avenue  plant  in  Martinsville.  Virginia; 
Midway.  Georgia;  Cloverleaf  Knitting  in 
Martinsville,  Virginia;  and  the 
Distribution  Center  in  Martinsville, 
Virginia.  The  certification  notice  was 
issued  on  August  26,  1994  and  was 
published  in  the  Federal  Register  on 
October  4. 1994  (59  FR  50625).  The 
certification  was  amended  on 
September  16.  1994  to  include  workers 
at  the  Gretna,  Virginia  plant  of  Sara  Lee 
Knit  Products. 

At  the  request  of  the  company,  the 
Department  again  reviewed  the 
certification  for  workers  producing 
men's,  women's  and  children's 
fleecewear  at  the  subject  firm.  The 
findings  show  that  the  Morganton  plant 


ceased  operations  on  Februar>'  17.  1995 
and  its  production  and  sales  data  were 
included  in  the  corporate  statistics 
provided  by  Sara  Lee. 

The  amended  notice  applicable  to 
TA-W-30,089  through  TA-W-30.092  is 
hereby  issued  as  follows: 

"All  workers  of  Sara  Lee  Knit  Products, 
Martinsville.  Virginia  (TA-W-30.089) 
Gretna.  Virginia  (TA-VV-30.089A) 
Morganton,  North  Carolina  (30.089B) 
Midway,  Georgia  (TA-W-30.090):  Cloverleaf 
Knitting,  Martinsville,  Virginia  (TA-W- 
30,091)  and  the  Central  Distribution  Center, 
Martinsville,  Virginia  (TA-W-30,092), 
respectively,  who  were  engaged  in 
emploj-ment  related  to  the  production  of 
men's,  women's  and  children's  fleecewear 
and  provided  administrative,  office, 
warehousing  and  distribution  services  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  27, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  23rd  day  of 
February,  1995. 

Victor  J.  Trunzo, 

Program  Director.  Policy  and  Reemployment 
Ser\'ices,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-5909  Filed  3-9-95:5:45  am) 

BILUNG  CODE  4Sia-30-M 


[TA-W-30,332J 

Intera  Information  Technologies,  Inc.; 
Denver,  CO;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  To  Apply  for 
Worker  Adjustment  Assistance  on 
February  2,  1995  applicable  to  all 
workers  of  the  subject  firm. 

The  certification  notice  was  published 
in  the  Federal  Register  on  February  14. 
1995  (60  FR  8417). 

At  the  request  of  one  of  the  workers, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Some  workers  were  laid  off  a  few 
months  prior  to  the  impact  date. 

The  investigation  findings  show  that 
the  Department  can  go  back  to  February' 
2.  1993  in  setting  its  impact  date. 

Accordingly,  the  Department  is 
deleting  its  previous  impact  date  of 
September  2,  1993  and  inserting  a  new 
impact  date  of  F'ebruary  2,  1993. 

"The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-30.332  is  hereby  issued  as 
follows: 


"All  workers  of  Intera  Information 
Technologies.  Int:.,  in  Denver,  Colorado  who 
t>ecame  totally  or  partially  separated  from 
employment  on  or  after  February  2.  1993  arc 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974  " 

Signed  at  Washington.  DC.  this  23rd  dav  of 
February  1995. 

Victor  ].  Trunzo, 

Program  .Manager.  Policy  and  Reemplopnent 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  95-5908  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  4S10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  20, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adju.stment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  20, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
I^bor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  27th  ca\  ,-f 
February.  1995. 
Victor  J.  Trunzo. 

Program  .\lanagrr.  Policy  &  Reempioymeiu 
Sen  ices.  Office  of  Trade  Adjustment 
Assistance 
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Appendix 


Petitioner  (union/workers/firm) 

Location 

Date 
received 

Date  of 

petition 

Petition 
No. 

Articlesproduced 

Hecia  Mining  Co  (Wkrs)  

Oxiord  o(  Hamlet  (Co) 

Republic.  WA  

Hamlet.  NC  

Royston,  GA 

Dexter,  ME  

Newport.  ME  

City  of  Industry,  CA 

Houston.  TX  

Crane,  TX 

Odessa,  TX  

StatesvUle.  NC  

New  York.  NY  

Blue  Bell.  PA  

Cranston.  Rl 

Fairview.  NJ  

Anchorage.  AK 

Boonville.  AR  

Woonsocket,  Rl 

Plymouth,  MA 

Troy.  NY 

Allentown.  PA 

Elk  Creek.  VA  

02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
0^*27/95 
02/27/95 
02/27/95 
02/27/95 
02-27/95 
02/27/95 
02/27/95 
02/27/95 

01/09/95 
02/17/95 
02/17/95 
02/10/95 
02/10/95 
02/15/95 
02/07/95 
02/ 14 '95 
02/09.'95 
02/16/95 
02/16/95 
02/14/95 
02/13/95 
02/08/95 
01^1/95 
02/15<'95 
02/1  S/^S 
01/31/95 
02/10)^5 
01/16/95 
Oa'16/95 

30.762 
30.763 
30,764 
30.765 
30.766 
30.767 
30.768 
30,769 
30.770 
30.771 
30,772 
30.773 
30.774 
30,775 
30.776 
30.777 
30,778 
30.779 
30.780 
30,781 
30.782 

Gold  and  Silver. 
Youfvi  Mpn'^  .Jankpt^ 

Oxford  of  Royston  (Co)  

Dexter  Shoe  Company  (Wkrs)  

Dexter  Shoe  Company  (Wkrs)  

Fairchild  Fasteners  USA  (Wkrs) 

Young  Men's  Jacket"?. 

Leather  Footwear. 

Leather  Footwear. 

SteeJ  4  Titanium  Aerospace  Fasteners. 

CW  and  Gas. 

Cnirte  Oil. 

Telephone  Service. 

Svireaters. 

Ladies'  Apparel. 

Ladies'  Sleepwe^. 

Cutting  Tools. 

Patches  and  Emblems. 

Drilling  Fluids. 

Kelly  Oil  Corporation  (Ca-Wks)  

Chevron  Pipeline  Co.  (Wkrs) 

AT&T  Communications  (Wkrs)  

Jantzen  Inc.  (Co)  „ 

Anne  Klein  (Wkrs)  „ 

Blanche  Industries  (Wkrs)  

Ctevetand  Twist  Dri«  Co.  (USWA) 

Swiss  Maid  Emblenjs  (Wkrs)  „ 

M-l  Drilling  Fluids  Co  (Wkrs)  

Ace  Comb  Co  (BBF)  

General  Cable  Corp.  (USWA)  

KAO  Infosystems  Co  (Wkrs)  

Rhone-Poulene  Loctite  VSI  (Wkrs)  

Names.  Inc.  (Wkrs) 

Pprry  Manufacturing  Co  (Wkrs) 

Electrical  Cord. 
Floppy  Computer  Disk. 
Silicon  Molds. 
Children's  Sportswear. 
Ladies'  Knit  Apparel. 

IFR  Doc.  95-5907  Filed  3-9-95;  8:45  am) 
BILLING  CODE  4S10-3O-M 


rrA-29,920] 

Goody  Products,  Inc.;  Kearney,  NJ; 
Operating  In  the  Following  States; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

■  TA-W-29.920A  Mabania:  TA-W- 

29.920B  California:  TA-W-29.920C 
Georgia;  TA-W-29.920D  Florida: 
TA-W-29.920E  Kentucky:  TA-W- 
29.920F  Virginia:  TA-W-29.920G 
Ohio:  TA-W-29.920H 
Pennsylvania;  TA-W-29.920I  New 
York;  TA-W-29. 920}  North 
Carolina:  TA-W-29.920K 
Washington:  TA-W-29.920L 
Connecticut 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  10.  1994.  applicable  to  all 
workers  of  the  subject  firm.  The  Notice 
was  published  in  the  Federal  Register 
on  August  25.  1994  (59  PR  438G7). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  findings  show  that  the  subject 
firm's  account  representatives  operating 
in  the  above  cited  states  should  bo 
included  under  the  certification. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
rene<:t  this  matter. 


The  amended  notice  applicable  to 
TA-\V-29.920  is  hereby  issued  as 
follows: 

"All  workers  of  Goody  Products.  Inc..  New 
Jersey  and  operating  in  the  following  Stales: 
Alabama,  California.  Georgia,  Florida. 
Kentucky.  Virginia.  Ohio.  Pennsylvania.  New 
York,  North  Carolina.  Washington  and 
Connecticut  engaged  in  employment  related 
to  the  production  and  sale  of  hair  barrettes 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  18.  1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  DC.  this  23rd  day 
of  February.  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Senices.  Office  of  Trade  Adjustment 

Assistartce. 

IFR  Doc.  95-5906  Filed  3-fr-95;  8;4.S  am] 

BILUNG  CODE  4510-30-M 


n"A-W-30.738] 

F.  &  M.  Hat  Company,  Inc!;  Denver,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  February  13,  1995  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  F.  &  M.  Hat 
Company,  Inc.,  Denver.  Pennsylvania. 

Tht!  ptititioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  IXJ  this  28th  day  of 
Febm.iry,  1995. 

Victor  J.  Trunzo, 

Progmm  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-5905  Filed  3-9-95;  8:45  ami 

BIU.MG  COOE  4510-3IMtl 


[TA-W-50,649] 

Dee  Exploration,  Inc.;  Whitesboro,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  January  17,  1995  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Dee 
Exploration,  Inc..  Whitesboro.  Texas. 

All  workers  were  separated  from  the 
subjfKit  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Ant  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose. 

Signed  in  Washington.  DC  this  3Td  day  of 
March.  1995. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Hautnploymvnt 

Services.  Office  of  Trade  .■\djustment 

Assistance. 

IFR  Doc.  95-5904  Filed  a-S-g.");  8:.?3  ain| 

B4LLING  COOE  4S1»-3(MMI 


Public  Meeting;  Federal  Committee  on 
Apprenticeship 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  that  the  Federal  Committee 
on  Apprenticeship  (FCA)  wrill  conduct 
an  open  meeting  on  March  28.  1995,  at 
The  Madison  Hotel,  15th  and  M  Street, 
NVV.,  Arlington  Room.  Washington,  DC. 
20005. 

The  agenda  will  include: 
8:30  a.m.— Call  to  Order 
Administrative  Matters 

•  Committee  Operating  Procedures 
(Reference  Guide  Package) 

•  Meeting  Logistics 
Approval  of  Minutes 

Bureau  of  Apprenticeship  and  Training 

Report 
Work  Group  Reports  and 

Recommendations 

•  Reauthorization/funding — Carl 
Perkins  Vocational  Education  Act 

•  Pilot  test  projects  for  promotion/ 
expansion  of  registered 
apprenticeship 

•  National  Registered  Apprenticeship 
Award  Program 

•  Regulatory  Barriers  to  Expansion  of 
Registered  Apprenticeship 

•  National  conference  on  Registered 
Apprenticeship 

•  Legislation  affecting  registered 
apprenticeship 

National  Association  of  State  and 

Territorial  Apprenticeship  Directors 
(NASTAD)  Report 
National  Association  of  Governmental 

Labor  Officials  (NAGLO)  Report 
Public  Comments 
Other  Business 
4:00  p.m. — Adjournment 

The  agenda  is  subject  to  change  due 
to  time  constraints  and  priority  items 
which  may  come  before  the  Committee 
between  the  time  of  this  publication  and 
the  scheduled  date  of  the  FCA  meeting. 

Members  of  the  public  are  invited  to 
attend  the  proceedings.  Individuals  with 
disabilities  should  contact  Marion  M. 
Winters  at  (202)  219-5943  no  later  Uian 
March  13,  1995,  if  special 
accommodations  are  needed. 

Any  member  of  the  public  who 
wishes  to  file  written  data,  views  or 
arguments  pertaining  to  the  agenda  may 
do  so  by  furnishing  it  to  the  Designated 
Federal  Official  at  any  time  prior  to  the 
meeting.  His  address  is:  Mr.  Anthony 
Swoope,  Director,  Bureau  of 
Apprenticeship  and  Training,  ETA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-4649, 
Washington,  EX]  20210. 


Fifteen  duplicate  copies  are  needed 
for  the  members  and  for  inclusion  in  the 
minutes  of  the  meeting. 

Any  member  of  the  public  who 
wishes  to  speak  at  this  meeting  should 
so  indicate-the  nature  of  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Designated  Federal 
Official  by  March  1 7.  The  Chairperson 
will  announce  at  the  beginning  of  the 
meeting  the  ex-tent  to  which  time  will 
permit  the  granting  of  such  requests. 

Signed  at  Washington.  D.C..  this  6th  day  of 
March  1995. 

Doug  Ross, 

Assistant  Secretary  of  Labor  for  Emplox-ment 
and  Training. 

IFR  Doc.  95-5911  Filed  3-9-95;  8:45  ami 

BILLING  COOE  4S10-30-M 


Advisory  Council  on  Unemployment 
Compensation;  Notice  of  Hearings 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24,  1992  (57 
FR  4007,  Feb.  3.  1992).  Public  Law  102- 
164,  the  Emergency.  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding, 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE;  The  hearings  will  be 
held  from  3:30  p.m.  to  5:30  p.m.  on 
April  5  and  from  3:45  p.m.  to  5:30  p.m. 
on  April  6  at  the  River  Place  Grand 
Heritage  Hotel,  1000  River  Place, 
Detroit.  Michigan. 

PUBLIC  PARTICIPATION:  The  hearings  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first -ser\'ed  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO).  listed 
below,  at  least  7  days  prior  to  the 
hearing. 

SUBMITTING  WRrtTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson. 
DFO,  Advisory  Council  on 
Unemployment  Compensation.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  S-4231, 
Washington.  D.C.  20210.  Statements 


must  be  received  not  later  than  March 
22,  1995. 

PRESENTING  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoun, 
Advisory  Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  S-4206,  Washington.  D.C.  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  daytime  phone 
number.  Time  slots  will  be  assigned  on 
a  first-come,  first-served  basis.  All  such 
requests  must  be  received  not  later  than 
March  22. 1995. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO.  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W.. 
Room  S-4231.  Washington.  D.C.  20210. 
(202)  219-7831.  (This  is  not  atoll-free 
number.) 

Signed  at  Washington.  DC.  this  2nd  day 
of  March  1995. 
Doug  Ross, 

Assistant  Secretary  of  Labor. 
IFR  Doc  95-5950  Filed  3-9-95;  8:45  ami 
BILLING  CODE  4S10~30-M 


Advisory  Council  on  Unemployment 
Compensation;  Notice  of  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  Januar>-  24.  1992  (57 
FR  4407.  Feb.  3. 1992).  Public  Law  102- 
164.  the  Emergency  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Coimcil  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:30  a.m.  to  5:30  p.m.  on 
April  5  and  from  10:30  a.m.  to  5:30  p.m. 
on  April  6  at  the  River  Place  Grand 
Heritage  Hotel.  1000  River  Place, 
Detroit.  Michigan. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(1)  Federal-State  relationships  in  the 
unemployment  insurance  system; 

(2)  Administrative  Funding; 

(3)  Appeals:  and 

(4)  Experience  Rating. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
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available  to  tho  public  on  a  first-conu!,  . 
first-served  basis.  Seats  will  be  rrsoned 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO).  listed 
below,  at  least  7  days  prior  to  thr; 
meeting. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Esther  R.  Johnson.  DFO.  Advisory 
Council  on  Unemployment 
Tompensation.  U.S.  Dep.Trtnient  of 
Labor.  200  Constitution  Avenue.  NW., 
Room  S-4231.  Washington.  DC:  20210. 
(202)  219-7831.  (This  is  not  a  foll-frne 
number.) 

Signed  al  VVashingtoii.  IX"!.  this  Jiiii  tiny  of 
March  190.''). 
Doug  Ros.s, 
Asiistant  SccrHury  ofLahor. 

|FR  Doc.  95-5049*dled  ;t-'.l-9.S;  «:4r>  aiiil 
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BILLING  CODE  4S10-3(MM 


[NAFTA-00343] 

Woodward  Governor  Co.,  Stevens 
Point,  Wl;  Notice  of  Termination  of 
Investigation 

I'ursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
implementation  Act  [WL.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  January  23.  1995  in 
response  to  a  petition  fded  on  behalf  of 
workers  at  Woodward  Governor 
Company  in  Stevens  Point.  Wisconsin. 
On  March  3, 1995  an  amendment  was 
made  to  NAFTA-TAA-00319  to  include 
all  workers  of  Woodward  Governor 
Company  in  Stevens  Point,  Wisconsin. 
Because  the  subject  workers  have  been 
included  in  the  amendment  certification 
of  NAFTA-TAA-00319.  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  tenninated. 

Signed  at  Washington.  IX:.  this  3rd  day  of 
March  1995. 
Victor  ].  Trunzo, 

Program  Manager.  Policy  and  Rocmplopncnt 
Sen'ices,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-5916  Filed  3-9-95:  8:45  am) 

BILLING  CODE  4510-30-M 


[NAFTA-00352,  00352A1 

Washington  Public  Power  Supply 
System  Nuclear  Project,  SATSOP,  and 
Richland,  WA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  PYee  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
a.ssistance.  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  .^ct  of  1974,  as  amended 
(19  US(]  2273).  an  investigation  was 
initiated  on  January  27.  1995  in 
response  to  a  jietition  filed  on  behalf  of 
workers  at  Washington  Public  Power 
Supply  WNP-l  located  in  Richland  and 
WNP-3  located  in  Satsop.  Washington. 
The  investigation  revealed  that  workers 
of  Washington  Public  Power  Supply 
were  ctTtified  on  Januar>'  13.  1995. 
ba.sed  on  increased  imports  of  articles 
like  or  directly  competitive  and 
contributed  importantly  to  the  declines 
in  sales  and  production  and  to  total  or 
j)artial  separation  of  workers  at  the 
affiliated  companies.  On  February  21. 
1995  an  amendment  was  made  to 
NAIT,\-TAA-00302  to  include  all 
workers  of  Washington  Public  Power 
Supply  WNP-l  located  in  Richland  and 
WNP-3  located  in  Satsop.  Washington. 
Because  the  subject  workers  at  WNP-l 
and  WNP-3  have  been  included  in  the 
amendment  certification  of  NAFTA- 
TAA-00302.  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C.,  this  24lh  day 
of  February  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemplopnent 
Svn-ices,  Officeof  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-5915  Filed  3-9-95:  8:45  am) 

BILLING  CODE  451(KK)-M 

[NAFTA-00168,  00168A,  00163B] 

Sara  Lee  Knit  Products,  Martinsville, 
VA,  Gretna,  VA,  Morganton,  NC; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2,  Tithe  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  5. 
1994.  applicable  to  all  workers  of  the 
several  plants  and  facilities  of  Sara  Lee 
Knit  Products  in  Martinsville.  Virginia. 

At  the  request  of  the  company  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  New 
findings  show  that  the  production  at 
Sara  Lee  Knit  Products  in  Gretna. 
Virginia  and  Morganton.  North  Carolina 
was  intergrated  with  that  of 
Martinsville. 

Other  findings  show  that  company 
imports  from  Mexico  increased  in  the 
first  si.x  months  of  1994  compared  to  the 
same  period  in  1993.  Production  ceased 
at  Gretna  in  September  1994  and  at 
Morganton  in  February,  1995  when  all 
workers  were  laid  off. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  Martinsville  certification 
to  include  workers  at  Gretna,  Virginia 
and  Morganton,  North  Carolina. 

The  amend  notice  applicable  to 
NAFTA-00168  is  hereby  issued  as 
follows: 

Ail  workers  of  the  Martinsville.  Virginia 
plants  of  Sara  Lee  Knit  Products  and  the 
Cretna.  Virginia  and  Morganton.  North 
Carolina  plants  of  Sara  Lee  Knit  Products 
xvho  became  totally  or  partially  separated 
from  employment  on  or  after  December  8. 
1993  are  eligible  to  apply  for  NAFTA-T.^,^ 
under  Section  250  of  the  Trade  Act  of  1994. 

Signed  at  Washington.  DC,  this  3rd  day  of 
.March  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assi:  lance. 

\IR  Dnc.  95-5914  Filed  3-9-95;  8:45  am] 
BILLING  CODE  4510-30-M 


[NAFTA-00282;  00282A] 

Tecnol  Medical  Products,  Inc.  Sports 
Supports,  Inc.,  Division  Konawa,  OK, 
and  Express  Temporary  Services,  Inc. 
ADA,  OK;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
227J),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  22, 
1994,  applicable  to  the  workers  of  the 
Sports  Supports,  Inc.,  a  Division  of 
Tecnol  Medical  Products,  Inc..  located 
in  Konawa,  Oklahoma.  The  certification 
notice  was  published  in  the  Federal 
Register  on  January  20.  1995  (60  FR  ' 
4197). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  leased 
employees  from  Express  Temporary 
Services,  Inc.,  Ada,  Oklahoma  who  were 


employed  exclusively  at  Tecnol  Medical 
Products,  Inc.,  Sports  Supports,  Inc.. 
Division  in  Konawa,  Oklahoma  in  the 
production  of  backbelts  and  braces. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
Tecnol  Medical  Products'  Sports 
Supports  Division,  Konawa,  Oklahoma 
including  leased  workers  who  were 
affected  by  the  shift  in  production  of 
backbelts  and  braces  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA— 00282  is  hereby  issued  as 
follows: 

All  workers  of  the  Sports  Supports 
Division  of  Tecnol  Medical  Products,  Inc., 
Konawa,  Oklahoma  and  leased  workers  firom 
Express  Temporary  Services,  Inc.,  Ada, 
Oklahoma  engaged  in  employment  related  to 
the  production  of  backbelts  and  braces  and 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  8, 
1993  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  24th  day 
of  February,  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-5913  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  4510-30-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps'USA  National  Direct, 
Application  Assistance 

agency:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  will  provide 
application  technical  assistance  to 
AmeriCorps'USA  National  Direct  new 
and  renewal  applicants  through  a  series 
of  meetings  and  conference  calls  during 
the  month  of  March.  During  these 
meetings  and  calls.  Corporation  staff 
will  answer  questions  related  to  the 
application  guidelines.  These  meetings 
and  calls  will  not  serve  as  an 
opportunity  for  p^pspective  applicants 
to  obtain  individual  feedback  on 
proposal  ideas.  The  Corporation  staff 
will  assume  that  conference  call 
participants  and  those  attending 
meetings  have  read  the  application 
guidelines  thoroughly. 

DATES:  Renewal  applicants  must  register 
by .5:00  pm  Eastern  Standard  Time, 
VVednesday,  March  15, 1995.  New 


Applicants  must  register  by  5:00  pm 
Eastern  Standard  Time,  Tuesday,  March 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renewal  Applicants  should  contact 
Demetri  Moshoyannis,  The  Corporation 
for  National  .Ser\ice,  Room  9509-A 
1201  New  York  Avenue,  N.W., 
Washington,  D.C.  20525;  (202)  606-5000 
X.  446.  New  applicants  should  contact 
David  Premo,  "The  Corporation  for 
National  Service,  Room  8612-C,  1201 
New  York  Avenue,  N.W.,  Washington, 
D.C.  20525;  (202)  606-5000  x.  278. 

SUPPLEMENTARY  INFORMATION: 

L  Renewal  Applicants 

The  Corporation  will  provide 
application  technical  assistance  via  a 
series  of  meetings  and  conference  calls 
during  March.  The  meetings  and 
conference  calls  are  scheduled  for  the 
following  times: 


Date 

Time 

Type  of  assistance 

Location 

March  16  1995  

2:00pm-5:00pm 

3'00Dm-5:00Dm 

Meeting 

Conference  Call 

1201  New  York  Ave..  N.W.,  Room  8410. 

March  17  1995  

NA. 

March  21    1995  

3:00pn>-5:00pm 

Conference  Call 

NA. 

March  22  1 995 

1 2"00Dn>-2'00Dm 

Conference  Call 

NA. 

If  you  would  like  to  attend  a  meeting  or 
participate  in  a  conference  call,  please 
call  Demetri  Moshoyannis  at  (202)  606- 
5000  ext.  446,  or  fax  your  response  to 
(202) 565-2786. 


IL  New  Applicants 

The  AmeriCorps'USA  National  Direct 
program  provides  grants  to  national 
nonprofits,  federal  agencies, 
professional  corps  programs  and  multi- 


state  programs  to  establish 
AmeriCorps'USA  programs.  The 
Corporation  is  offering  the  following 
application  technical  assistance  for  new 
programs: 


Date 

Time 

Type  of  assistance 

Location 

March  16  1995  

9:30anf>-1 1 :00am 

12"00Dm-2:00Dm 

Meeting  

Conference  Call 

Truman    Room.    White    House   Conference 

March  17  1995  

Center. 
NA. 

March  21.  1995 

12:00pnD-2:00pm 

Conference  Call 

NA. 

March  22  1995           

3'00Dm-5'00Dm 

Conference  Call 

NA. 

If  you  are  interested  in  attending  the 
meeting  or  participating  in  a  conference 
call  please  contact  David  Premo  at  The 
Corporation  for  National  Service,  Room 
8612-C,  1201  New  York  Avenue.  N.W., 
Washington,  D.C.  20525;  (202)  606-5000 
x.  278.  before  5:00  pm  Eastern  Standard 
time  on  Tuesday,  March  14. 1995.  For 
the  meeting,  participation  will  be 
limited  to  Uie  seating  capacity  of  the 
room.  Availability  will  be  on  a  first 
come- first  serve  basis  for  the  meeting. 
These  meetings  and  calls  will  not  serve 
as  ah  opportunity  Tor  "prospective 


applicants  to  obtain  individual  feedback 
on  proposal  ideas.  The  Corporation  staff 
will  assume  that  conference  call 
participants  and  those  attending 
meetings  have  read  the  application 
guidelines  thoroughly. 

Authority:  42  U.S.C.  12501  et  seq. 

Dated:  March  7. 1995. 
Terry  Russell, 

General  Counsel,  Corporation  for  National 
Service. 

IFR  Doc.  95-6001  Filed  3-9-95;  8:45  am  J  '^ 
BIUJNG  CODE  •OS»-«a-P  ,^ 


NATIONAL  LABOR  RELATIONS 
BOARD 

National  Labor  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  app.  2 
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(1972).  and  29  CFR  102.136  (1993).  the 
National  labor  Relations  Board  has 
established  a  National  Labor  Relations 
Board  Advisory  Committee  on  Agency 
Procedure,  the  purpose  of  which  is  to 
provide  input  and  advice  to  the  Board 
a>id  General  Counsel  on  changes  in 
Agency  procedures  that  will  expedite 
case  processing  and  improve  Agency 
service  to  the  public.  A  notice  of  the 
establishment  of  the  Advisory 
Committee  was  published  in  the 
Federal  Register  on  May  13.  1994  (59 
PR  25128). 

As  indicated  in  that  notice,  the 
Committee  consists  of  two  Panels  which 
will  meet  separately,  one  composed  of 
Union-side  representatives  and  the 
other  of  Management-side 
representatives.  Pursuant  to  Section 
10(a)  of  FACA.  the  Agency  hereby 
announces  that  the  next  meetings  of  the 
Advisory  Committee  Panels  will  be  held 
on  March  27  (Union-side)  and  March 
29.  1995  (Management-side). 
TIME  AND  PLACE:  The  meeting  of  the 
Union-side  Panel  of  the  Advisory 
Committee  will  be  held  at  10:00  a.m.  on 
Monday.  March  27.  1995.  at  the 
National  Labor  Relations  Board.  1099 
14lh  Street.  N.VV..  \Va.shin3t0n.  DC.  in 
the  Board  Hearing  Room,  Rm  11000. 
The  meeting  of  the  Management-side 
Panel  of  the  Advisor)'  Committee  will  be 
held  at  10:00  a.m.  on  Wednesday. 
March  29.  1995.  at  the  same  location. 
AGEK'DA:  The  agenda  at  the  meetings  of 
both  Advisory  Committee  Panels  will 
concern  the  Agency's  representation 
casehandling  procedures.  Specific 
topics  to  be  discussed  will  include;  (1) 
The  General  Counsels  new  time  targets 
for  expediting  representation  cases;  (2) 
Suggestions  for  shortening  or  making 
more  meaningful  the  time  period  from 
the  filing  of  the  representation  petition 
to  the  hearing;  (3)  Issues  which  have 
been  raised  regarding  the  representation 
hearing  process  which  were  not 
involved  or  decided  in  Angelica 
Ileclthcare  Sen'ices  Group,  Inc.,  315 
NLRB  No.  175  (1995);  (4)  Whether  there 
is  a  need  to  shorten  the  time  frame  from 
the  representation  hearing  to  the 
election  and  ways  that  might  be  done; 
and  (5)  Whether  post-election 
procedures  could  be  made  more 
elficient  by  adopting  certain  procedures. 
PUBLIC  PARTICIPATION:  The  meetings  will 
be  open  to  the  public.  As  indicated  in 
the  Agency's  prior  notice,  within  30 
days  of  adjournment  of  the  later  of  the 
Advisory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  should  be  submitted 
to  the  Committee's  Management  Officer 


and  Designated  Federal  Official,  Miguel 
A.  Gonzalez.  Executive  Assistant  to  the 
Chairman.  National  Labor  Relations 
Board.  1099  14th  Street,  N.W..  Suite 
11104.  Washington.  D.C.  20570-0001; 
telephone:  (202)  273-2864. 
FOR  FURTHER  INFORMATION  CONTACT: 
Advisor)'  Committee  Management 
Officer  and  Designated  Federal  Official. 
Miguel  A.  Gonzalez.  Executive  Assistant 
to  the  Chairman,  National  Labor 
Relations  Board.  1099  14th  Street.  N.W.. 
Suite  11104.  Washington.  D.C.  20570- 
0001:  telephone:  (202)  273-2864. 

Dated,  March  6.  1995. 

By  direction  of  the  Board: 
Joseph  E.  Moore, 
Acting  Executive  Secretary. 
(FR  Doc.  95-5948  Filed  3-9-95;  8:45  am) 

BILUNG  CODE  754S-01^M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Science, 
Technology  &  Society;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings. 

Name:  Advisory  Panel  for  Science, 
Technology  and  Society  (#1760). 

Date  and  Time:  March  31, 1995,  9:00  a.m 
to  6:00  p.m.;  April  1,  1995,  9:00  a.m.  lo  2:00 
p.m. 

P/oce;  Gal leria  Park  Hotel — The  Palm 
Room/Second  Floor.  191  Sutter  Street.  San 
Francisco.  CA  94104.  Telephone:  (415)  781- 
3060— FAX  (415)  433-4409. 

Contact  Person:  Dr.  Ronald  J.  Overmann, 
Program  Director  for  Science  Technology 
Studies,  National  Science  Foundation,  4201 
Wilson  Boulevard,  ■\rlington,  VA  22230. 
Telephone  (703)  30f.-1743  Ext.  C989.  Room 
995. 

Agenda:  To  review  and  evaluate  science 
and  technology  studies  proposals  as  part  of 
the  selection  process  for  awards. 

Date  and  Time:  May  11-12,  1995—8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  Room 
320 — J201  Wil.son  Blvd.— Arlington,  VA. 

Contact  Person:  Dr.  Rachelle  D.  Hollander. 
Program  Director  for  Ethics  and  Values 
Studies.  National  Science  Foundation.  Room 
995,  4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone  (703)  306-1743  Ext.  6991. 

Agenda:  To  review  and  evaluate  ethics  and 
values  studies  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  National 
Science  Foundation  for  Hnancial  support. 

Reason  for  Closing:  The  proposals  t)eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 


salaries,  and  personal  information 
concerning  individuals  associated  with  thi- 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c). 
Government  in  the  Sunshine  A(  t. 

Dated:  March  6, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  95-5903  Filed  3-9-95:  8:45  ami 
BILUNO  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  .Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  March  30.  1995,  8:30  am 
to  5:00  pm. 

Place:  National  Science  Foundation. 
Conference  Room  390,  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  LaVerne  Hess,  Program 
Director,  Electronic  Materials.  Division  of 
Materials  Research,  Room  1065,  Naiinnai 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1837. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
NSF  Facultv  Early  Career  Development 
(CAREER)  Program. 

Agenda:  Evaluation  of  proposals. 

Reason  For  Closing:  The  proposals  iieiiig 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  fi.naiu.ial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (0)  of  the  Government 
in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 

Dated:  March  6,  1995. 
|FR  Doc.  95-5902  Filed  3-9-95;  8:45  am) 

BILLING  CODE  75$S-01-M 


Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

S'ame:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (#66). 

Date  and  time:  March  29-30. 1995. 

Place:  Room  1235.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
.Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  )ohn  H.  Hopps,  Jr.. 
Director.  Division  of  Materials  Research. 


Room  1065.  National  Science  Foundation. 
Arlington.  VA  22230.  Telephone  (703)  306- 
1810. 

Purpose  nf  Meeting:  To  provide  input  for 
consideration  at  the  April  24-25,  1995, 
Meeting  of  the  Advisory  Committee  for 
Matheniatii  s  and  Physical  Sciences. 
Agenda: 

March  29th  6.00-9  00  PM  Working  Dinner 
Session.  Introductory  Remarks  (At 
Arlington  Renaissame  Hotel/Ballslon, 
950  North  Stafford  Street.  Arlington.  VA 
22203). 
Man  h  30ih  9:00  AM-5:00  P.M  Room  1235, 
National  Science  Foundation  Discussion 
of  Division  of  Materials  Research 
management  and  operational  issues, 
programmatic  update,  Fiscal  Year  1997 
planning  issues,  formulation  of 
suggistions  for  future  materials  res«arc:h 
and  educational  activities. 
Dated:  M;irf  h  6.  1995. 
M.  Retwcca  Winkler. 
Coniniiiiee Management  Officer 
IFR  Doc.  95-5901  Filed  3-9-95:  8:45  am) 

BILLING  CODE  7SS5-01-M 

Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4G3  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Economics, 
Division  and  Management  Sciences  (#1759). 

Date  and  Time:  March  30,  31.  and  April  1, 
1995. 

Place:  Rooms  920  and  970,  NSF,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  Newlon. 
Program  Director  for  Economics,  Division  of 
Social.  Behavioral  and  Economic  Resear«:h. 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  VA  22203.  Telephone: 
(703)  306-1753. 

Purpose  nf  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature.  inc;luding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  asso<.:iated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Ac:t. 

Dated:  Mart  h  6.  1995. 
M,  Rebecca  Winkler. 
Committee  Management  Officer 
IFR  Dor.  95-5900  Filed  3-9-95;  8:45  ami 
BILLING  CODE  7!iSS-01-M 


Special  Emphasis  Panel  in  Computer 
and  Computation  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  aiuiounces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in 
Computer  and  Computation  Research  (#1192) 

Date  and  Time:  March  27,  1995.  8:30  a.m.- 
5  p.m. 

Place:  Room  1145  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Gerald  L.  Engel. 
Program  Director.  Special  Projects.  Computer 
and  Computation  Research.  Room  1145.  NSF. 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
(703)  306-1910. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  2 
Small  Business  Innovation  Research 
proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-5899  Filed  3-9-95;  8:45  ami 
BILLING  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulator)' 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision 
or  e.xtension:  Revision. 

2.  The  title  of  the  information 
collection:  Agreement  States  Program  as 
authorized  by  section  274(b)  of  the 
Atomic  Energy  Act. 

3.  The  form  number  is  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  One  time  or  as  needed. 

5.  Who  will  be  required  or  asked  to 
report:  29  States  who  have  signed 
section  274(b)  agreements  with  NRC. 

6.  An  estimate  of  the  total  number  of 
response.';:  320. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1.000  hours 
(approximately  3  hours  per  response.) 

8.  An  indication  of  whether  section 
3504lh)  Pub.  L  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  There  are  unique 
instances  in  which  Agreement  States 
must  be  surveyed  on  a  one-time  or  as 
needed  basis,  i.e..  in  response  to  a 
specific  incident,  to  gather  information 
on  licensing  and  inspection  practices 
and  other  technical  and  statistical 
information.  The  results  of  such 
information  requests,  which  are 
authorized  under  section  274(b)  of  the 
Atomic  Energy  Act.  are  utilized  by  the 
Commission  for  preparing  responses  to 
Congressional  inquiries  and  requests  for 
information  from  other  sources. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington. 
D.C. 20037. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Trov 
Hillier.  Office  of  Information  and 
Regulator)'  Affairs  (3150-0029).  NEOB- 
10202.  Office  of  Management  and 
Budget,  Washington.  DC.  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Md.,  this  2nd  dav  of 
March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  .\fanagement. 
IFR  Doc.  95-5933  Filed  3-9-95;  8:45  am) 

BILLING  CODE  7S90-01-M 

[Docket  Nos.  50-312  and  50-366] 

Georgia  Power  Company,  et  al.; 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulator)' 
Commission  (Commission)  has  issued 
Amendment  Nos.  195  and  135  to 
Facility  Operating  License  Nos.  DPR-57 
and  NPF-5.  respectively,  issued  to 
Georgia  Power  Company,  et  al.  (the 
licensee),  which  revised  the  Technical 
Specifications  (TS)  and  associated  Bases 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant.  Units  1  and  2.  located  in 
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Appling  County.  Georgia.  The 
amendment  is  effective  as  of  the  date  of 
issuance  and  shall  be  implemented 
within  150  days  from  the  date  of 
issuance. 

The  amendments  replaced  the  current 
TS  and  associated  Bases  with  a  set 
based  on  the  new  Boiling  Water  Reactor 
(BWR)  Owners  Group  Standard 
Technical  Specifications.  NUREG-1433, 
"Standard  Technical  Specifications 
General  Electric  Plants.  BVVR/4."  with 
one  exception.  The  staff  was  unable  to 
conclude,  without  further  evaluation, 
that  the  proposed  increase  in  the  local 
power  range  monitor  calibration  interval 
is  justified.  Therefore,  the  change  has 
not  been  incorporated  in  these 
amendments. 

The  application  for  the  amendments 
(dated  February  25.  1994).  as 
supplemented  July  8,  August  8  and  31, 
September  23.  October  19.  November  1, 
1994.  and  January  19,  1995  (two  letters), 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  August  31,  September  23.  October 
19,  November  1,  1994,  and  Januaiy  19. 
1995  (two  letters)  letters  provided 
additional  and  clarifying  information 
that  did  not  change  the  initial  proposed 
scope  of  the  licensing  action.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  August  18,  1994  (59  FK  42607).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  fdl'.owing 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statiijient.  Based  upon  the 
fuvironmcntal  assessir.cnt.  llit- 
Commission  has  conc'iuiiul  l!u:!  th^ 
issuance  of  the  amendments  wii!  not 
have  a  significant  effo(.t  on  ttio  quality 
of  (he  human  environment  (59  FR  61349 
dated  November  30.  1914).       ' 

For  further  det.iils  with  respect  to  the 
action  soe  (1)  the  application  for 
amendments  dated  February  25,  1994. 
as  supplemented  July  8.  August  8  and 
;n.  September  23.  October  19, 
November  1.  1994.  and  January  19.  1995 
(two  letters),  (2)  Amendment  Nos.  195 
and  135  to  License  Nos  DPR-57  and 
Ni'F-5,  respectively,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 


Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Appling  County  Public  Library.  301 
City  Hall  Drive.  Baxley.  Georgia. 

Dated  at  Rockville.  Md.  this  3rd  day  of 
March  1995. 

For  the  Nuclear  Regulator}-  CommLssion. 
Herbert  N.  Berkow. 

Director,  Project  Directorate  II-3,  Division  of 
Reactor  Projects — ////.  Office  ofNuclmir 
Reactor  Fegulation. 

IF'R  Doc.  95-5937  Filed  3-9-95:  8:45  am) 
BILLING  CODE  7S&&-01-M 

[Docket  No.  50-281] 

Virginia  Electric  and  Power  Company 
(Surry  Power  Station  Unit  No.  2); 
Exemption 

I 

Virginia  Electric  and  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-37.  which 
authorizes  operation  of  Surry  Power 
Station,  Unit  2  (the  facility),  at  a  steady- 
state  reactor  power  level  not  in  excess 
of  2441  megawatts  thermal.  The  faciUty 
is  a  pressurized  water  reactor  located  at 
the  licensee's  site  in  Surry  County, 
Virginia.  The  license  provides  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 

II 

Section  III.D.l.(a)  of  Appendix  J  to  10 
C;p'R  Part  50  requires  the  performance  of 
three  Typo  A  containment  integrated 
leakage  rate  tests  (ILRTs)  of  the  primary 
containment,  at  approximately  equal 
intervals  during  each  10-year  service 
period.  The  third  test  of  each  set  shall 
be  conducted  when  the  plant  is  shut 
down  for  the  10-year  inservice 
inspection  program. 

Ill 

By  letter  dated  February  14,  1995.  the 
licensee  requested  temporary  relief  from 
the  requirement  to  perform  a  set  of  three 
Type  A  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period  of  the  primarv'  containment.  The 
requested  exemption  would  permit  a 
one-time  interval  extension  of  the  third 
Type  A  test  by  approximately  15 
months  (from  the  February  1995 
refueling  outage,  to  the  May  1996 
refiieling  outage)  and  would  permit  the 
third  Type  A  test  of  the  second  10-year 
inservice  in.spection  period  to  not 


correspond  with  the  end  of  the  current 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  inservice  inspection 
interval. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12. 
paragraph  (a)(2)(ii).  as  the  basis  for  the 
exemption.  The  licensee  points  out  that 
the  existing  Type  B  and  C  testing 
programs  are  not  being  modified  by  this 
request  and  will  continue  to  effectively 
detect  containment  leakage  caused  by 
the  degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  experience-at  Surry  Unit  2  during 
the  Type  A  tests  conducted  from  1985 
to  date,  that  the  Type  A  tests  have  not 
identified  any  significant  sources  of 
leakage  in  addition  to  those  found  by 
the  Type  B  and  C  tests. 

During  operation,  the  Surry  \'nl[  2 
containment  is  maintained  at  a 
subatmospheric  pressure 
(approximately  10.0  psia)  which 
provides  a  good  indication  of  the 
containment  integrity.  Technical 
Specifications  require  the  containment 
to  be  subatmospheric  whenever  Reactor 
Coolant  System  temperature  and 
pressure  exceeds  350°F  and  450  psig, 
respectively.  Containment  air  partial 
pressure  is  monitored  in  the  control 
room  to  ensure  Technical  Specification 
compliance.  If  the  containment  air 
partial  pressure  increases  above  the 
established  Technical  Specification 
limit,  the  unit  is  required  to  shut  down. 

IV 

In  the  licensee's  February  14,  1995, 
exemption  request,  the  licensee  stated 
that  special  circumstances  50.12(a)(2)(ii) 
is  applicable  to  this  situation,  i.e..  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Appendix  J  states  that  the  leakage  test 
requirtuncnts  provide  for  periodic 
verification  by  tests  of  the  leak  tight 
integrity  of  the  primary  reactor 
containment.  Appendix  J  furtiior  states 
that  the  purpose  of  the  tests  "is  to  assure 
that  leakage  through  the  primary  reactor 
containment  shall  not  exceed  the 
allowable  leakage  rate  values  as 
specified  in  the  Technical 
Specifications  or  associated  bases". 
Thus,  the  underlying  purpo.se  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown. 


The  NRC  staff  has  reviewed  the  basis 
and  supporting  information  provided  by 
the  licensee  in  the  exemption  reque.st. 
The  NRC  staff  has  noted  that  the 
licensee's  record  of  ensuring  a  leak-tight 
containment  has  improved  markedly 
since  1985.  All  "as-found"  Type  A  tests 
since  1985  have  passed  and  the  results 
of  the  Type  A  testing  have  been 
confirmatory  of  the  Type  B  and  C  tests 
which  will  continue  to  be  performed. 
The  licensee  will  perform  the  general 
containment  inspection  although  it  is 
only  required  by  Appendix  J  (Section 
V.A.)  to  be  performed  in  conjunction 
with  T\  no  A  tests.  The  NRC  staff 
consiu.Ms  that  these  inspections,  though 
limited  in  scope,  provide  an  important 
added  level  of  confidence  in  the 
continued  integrity  of  the  containment 
boundary. 

The  Surry  Unit  2  containment  is  of 
the  subatmospheric  design.  During 
operation,  the  containment  is 
maintained  at  a  subatmospheric 
pressure  (approximately  10  psia)  which 
provides  for  constant  monitoring  of  the 
containment  integrity  and  further 
obviates  the  need  for  Type  A  testing  at 
this  time.  If  the  containment  air  partial 
pressure  exceeds  the  established 
Technical  Specification  limit,  the  unit 
must  be  shut  down. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493.  which 
provides  the  technical  justification  for 
the  present  Appendix  J  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  delected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493,  out  of  180  ILRT  reports  covering 
1 10  individual  reactors  and 
approximately  770  years  of  operating 
Instory,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  3%  of  all  failures. 
This  study  agrees  well  with  previous 
NRC  staff  studies  which  show  that  Type 
B  and  C  testing  can  detect  a  very  large 
jiercentage  of  containment  leaks. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC).  now  the 
Nuclear  Energy  Institute  (NEI).  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units:  23  ILRTs  exceeded  l.OLj.  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 


cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2W,  in 
one  case  the  leakage  w  as  found  to  be 
approximately  2La:  in  one  case  the  as- 
found  leakage  was  less  than  SL^:  one 
case  approached  lOLa:  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21  La.  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show- 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  La 
(approximately  200La,  as  tii.scussed  in 
NUREG-1493).  Therefore,  based  on 
those  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
te.st  at  Surry,  Unit  2,  would  resuh  in 
significant  degradation  of  the  overall 
containment  integrity.  As  a  result,  the 
application  of  the  regulation  in  these 
particular  circumstances  is  not  needed 
to  achieve  the  underlying  purpose  of  the 
rule. 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
schedular  extension  of  one  cycle  for  the 
performance  of  the  Appendix  Type  A 
test,  provided  that  the  general 
containment  inspection  is  performed,  to 
be  acceptable. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(60  FR  11997). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1996  refueling  outage. 

D.nted  at  Rot  kville.  Marvland  this  3rd  day 
of  Man  h  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects — ////. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-5938  Filed  .3-9-95:  8:45  am! 
BILLING  CODE  7590-41 -M 


[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Co.,  LaSalle 
County  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  e.xemption 
from  Facilitv  Operating  License  Nos. 
NPF-11  and  NPF-18.  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  the  LaSalle 


County  Station.  Units  1  and  2,  locateil 
in  LaSalle  County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

Section  III.D.l(a)  of  Appendix  J  to  10 
CFR  part  50  requires  the  performance  of 
three  Type  A  tests  (overall  integrated 
leakage  rate  tests)  (ILRT),  at 
approximately  equal  intervals  during 
each  10-year  service  period,  with  the 
third  test  of  each  set  being  conducted 
when  the  plant  is  shut  down  for  the  10- 
year  plant  inservice  inspections.  Section 
ilI.A6(b)  of  Appendix  J  to  10  CFR  part 
50  specifies  additional  requirements  if 
two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptance 
criteria.  The  additional  requirements 
entail  performing  Type  A  tests  at  each 
plant  shut  down  for  refueling  or 
eighteen  month  interval,  whichever 
occurs  first,  until  two  consecutive  Type 
A  tests  meet  the  acceptance  criteria, 
after  which,  the  testing  schedule  of 
Section  III.D  can  be  resumed.  LaSalle 
County  Station.  Unit  2,  experienced 
Type  A  test  failures  for  the  "as-found" 
condition  at  the  first,  third  and  fourth 
refueling  outages  as  a  result  of  penalties 
from  local  leak  rate  test  (LLRT)  (Type  B 
and  C)  failures.  Pursuant  to  the 
requirements  of  Section  III.A6(b).  a 
Type  A  test  was  performed  during  I  he- 
fifth  refueling  outage  for  Unit  2  and  the 
results  satisfied  the  applicable 
acceptance  criteria.  Without  the 
requested  exemption,  another  Type  A 
test  will  need  to  be  performed  during 
the  sixth  refueling  outage  for  Unit  2 
(scheduled  for  early  1995)  due  to  the 
requirements  of  both.  Section  III.Afi(b) 
which  requires  two  consecutive 
successful  tests  prior  to  resuming  the 
normal  testing  interval  and  Section 
IlI.D.l(a)  because  the  sixth  refueling 
outage  is  the  last  refueling  outage  of  the 
first  10-year  plant  inservice-inspections 
period.  The  licensee  proposes  to  resume 
the  testing  interval  of  Section  III.D. 
based  upon  the  successful  test  during 
the  fifth  refueling  outage  and  the 
creation  of  a  corrective  action  plan  for 
Type  C  test  failures,  and  decouple  the 
Type  A  test  schedule  from  the  inservice 
inspection  period.  The  result  of  this 
proposal  would  be  that  the  next 
scheduled  Type  A  test  would  be 
performed  during  the  seventh  refueling 
outage  for  Unit  2  (currently  scheduled 
for  late  1996)  in  accordance  with  a  test 
inter\'al  of  between  thirty  and  fifty 
numths. 

An  example  is  provided  in  10  CFR 
50.12(a)(2)(ii)  of  a  special  circumstances 
for  which  the  NRC  will  consider 
granting  exemptions  that  involve  cases 
for  which  the  application  of  the 
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regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule.  The 
licensee  completed  a  successful  ILRT 
test  during  the  fifth  refueling  outage  for 
Unit  2  and  has  developed  a  corrective 
action  plan  for  leakage  through  specific 
containment  penetrations.  Strict 
application  of  Appendix  J  would  require 
performance  of  another  ILRT  during  the 
sixth  refueling  outage  in  order  to 
address  the  additional  testing 
requirements  of  Appendix  J.  Section 
ni.A.6(b)  and  the  Section  IlI.D.l(a) 
requirement  to  perform  an  ILRT  during 
the  10-year  plant  inscr\icc  inspections. 
In  order  to  avoid  performance  of  an 
ILRT  during  the  sixth  refueling  outage, 
the  licensee  has  proposed  a  one-time 
exemption  from  Section  III. A. 6(b) 
(additional  testing  requirements)  and  a 
permanent  exemption  from  Section 
III.D.l(a),  in  order  to  de-couple  the 
Appendix  J  ILRT  test  schedule  and  the 
10-year  inservice  inspection  periods. 
Granting  the  e.xemption  would  result  in 
the  performance  of  the  next  Unit  2  ILRT 
during  the  seventh  refueling  outage, 
which  in  consistent  with  the  regular 
testing  interval  of  approximately  once 
per  forty  months. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  would  allow 
the  licensee  to  resume  a  normal  ILRT 
testing  interval  and  thereby  preclude  the 
need  to  perform  an  ILRT  during  the 
sixth  refueling  outage  of  LaSalle.  Unit  2. 
Performance  of  an  ILRT  during  the 
upcoming  Unit  2  refueling  outage  would 
result  in  the  collection  of  significant 
radiation  dose,  approximately  3  person- 
rcms,  by  licensee  personnel.  The  need 
for  the  exemption  results  from  the 
requirement  to  perform  the  ILRT  during 
refueling  outages  associated  with  the  10- 
year  plant  inservice  inspections  and  the 
requirements  to  perform  additional 
ILRT  testing  in  the  event  that 
consecutive  ILRT's  fail,  even  if  those 
failures  are  a  result  of  leakage  through 
identified  penetrations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  granting  the  one- 
time relief  from  Section  III.A.6(b)  and 
granting  relief  from  Section  III.D.l(a)  of 
Appendix  J  to  10  CFR  part  50  does  not 
affect  the  configuration  of  plant  systems 
or  plant  operating  practices.  The 
proposed  exemption  is  limited  to  the 
scheduling  of  a  required  Type  A  test 
during  the  sixth  refueling  outage  of  Unit 
2  and  a  subsequent  decoupling  of  the 
Type  A  tests  from  the  inservice 
inspection  period.  Previous  testing  has 
demonstrated  the  integrity  of  the 


containment  structure.  Leakage  through 
containment  penetrations  and  values 
would  continue  to  be  identified  by 
performance  of  LLRT.  Therefore,  no 
increase  in  the  release  of  radioactive 
materials  following  an  accident  would 
result  from  the  revision  of  the  Type  A 
test  schedule.  Changes  to  the  Type  A 
test  schedule  do  not  affect  the 
radioactive  effluent  release  during 
nomial  operation.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiolog'(  hi  impacts,  the  proposed 
exemption  only  involves  the  scheduling 
of  ILRT  testing.  It  does  not  affect 
nonradiological  plant  effluents  and 
there  are  no  other  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concludes  that 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption  and  require  the 
licensee  to  conduct  the  ILRT  during  the 
sixth  refueling  outage  of  LaSalle,  Unit  2. 
Denial  would  not  significant  reduce  the 
environmental  impact  of  plant  operation 
and  would  result  in  lost  electrical 
generation  and  expense  of  significant 
licen.see  resources. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  LaSalle  County 
Station  dated  November  1978. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee's 
request  and  consulted  with  the  Illinois 
State  official.  The  State  Official  had  no 
comments  regarding  the  NRC's 
proposed  action. 

Finding  of  no  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  October  24,  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 


the  Gelman  Building.  2120  L  Street. 
N\V..  Washington.  DC.  and  at  the  local 
public  document  room,  the  Public 
Library  of  Illinois  Valley  Community 
College,  Rural  Route  No.  1,  Ogle.sby. 
Illinois. 

Dated  at  Rockviile.  MD..  this  1st  day  of 
March  1995. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick.  Jr.. 

Acting  Director,  Project  DiKctorate  IIl~2. 
Division  of  Reactor  Projects  lU/TV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-5934  Filed  3-9-95:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Pheonomena; 
Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  27  and  28, 1995. 
Room  T-2B1,  11545  Rockviile  Pike, 
Rockviile,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  information  pursuant  to  (5 
U.S.C.  552b(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Monday,  March  27. 
1995-8:30  a.m.  until  the  conclusion  of 
business  and  Tuesday.  March  28, 1995- 
8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  research  program  to 
modify  the  RELAP5/MOD3  code  for  use 
in  the  AP600  design  certification 
review.  The  focus  of  this  meeting  will 
be  on  the  development  of  the 
Phenomena  Identification  and  Tanking 
Table  (PRT)  in  this  regard.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  opum  to  the 
public,  and  questions  may  ask  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  pndiminarv 
views  regarding  matters  to  bt? 
considered  during  the  balance  of  thn 
meeting. 

The  Sutx:ommitlee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
cun.sultants.  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discus.scd,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
(Chairman's  ruling  on  requests  fur  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  eningeer,  Mr.  Paul  A. 
Boohnert  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
I'ersons  planning  to  attend  this  meeting 
art;  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
j)rior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred 

DnU'd:  March  G.  1995. 
Sam  Duraiswamy 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  05-5935  Filed  3-9-95;  6:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Meeting  on  Thermal 
Hydraulic  Phenomena;  Meeting 

Ihc  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  29  and  30,  1995, 
Room  T-2B1.  11545  Rockviile  Pike, 
Rockviile,  Maryland. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  proprietary  infornicition 
pursuant  to  (5  U.S.C.  552b(c)(4)),  with 
the  exception  of  a  one  to  two  hour 
|)()rlion  that  will  be  open  to  the  public. 
At  this  time,  the  open  session  is 
.scheduled  to  be  held  during  the 
afternoon  of  the  second  day  (Maich  30. 
1995)  of  the  mooting. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  March  29.  1993-0:30 
a.m.  until  the  conclusion  of  business    ^ 
and  Thursday.  March  30.  1995-8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  Weslinghnase  test  jind 
analysis  programs  as.sociated  with  the 
AIHiOO  Passive  Containment  System. 
The  purpose  of  this  meeting  is  to  gather 
iiifi)rniation.  analyze  rehn-ant  issues  and 
facts,  and  to  fornuilate  proposed 
p(Jsitions  and  actions,  as  appropriate, 
for  d(Miberation  l)v  the  full  Committee. 


Oral  statement  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  nscordings  will 
be  permitted  only  during  those  portions 
of  th(!  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  onlv 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangement  ran  be  made. 

During  :[.<■  iriitial  portion  of  the 
meeting,  tiie  Sulicommittee.  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preltniinary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
proMJUtations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation, 
NRC.  staff  their  consultants,  and  other 
interested  persons  regarding  this  review 

Further  information  regarding  topics 
to  be  discus.sed.  whether  the  meeting 
ha.s  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
theri'for  can  bo  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  I'ersons  planning  to  attend  this 
moeling  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  mecjting  to  be  advised 
of  any  potential  ch;tnges  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

D.ili!d:  Marrh  f>,  1095. 
Sam  Duraiswamy, 
Chief.  Nuclear  Ri-actors  Uranch. 
IFR  Doc  95-5936  Filed  3-9-95:  8:45  ami 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
SF  2802.  SF  2S02B.  and  Rl  36-7 

agency:  Office  of  Personnel 

Management. 
ACTION:  Notice. 


Application  for  Refund  of  Retirement 
Deductions  (CSRS).  njust  be  completely 
filled  out  and  signed  before  OPM  pays 
a  refund  of  retirement  contributions.  SF 
2802B  must  also  be  complete  if  there  arc 
spouse(s)  or  former  spouse(s)  who  must 
be  notified  of  the  employee's  intent  to 
take  a  refund.  Rl  36-7  is  needed  when 
the  SF  2802  is  incomplete  as  to  the 
applicant's  marital  status. 

.Approximately  35,000  SF  2802s  are 
completed  annually.  We  estimate  that  it 
takes  45  minutes  to  fill  out  the  form,  the 
annual  burden  is  26.250  hours. 
Approximately  31.500  SF  2802Bs  are 
completed  aimually.  We  estimate  that  it 
takes  15  minutes  to  fill  out  th>;  Uinix.  the 
annual  burden  is  7.875  hours. 
Approximately  21,050  Rl  36-7sare 
completed  annually.  We  estimate  that  it 
takes  10  minutes  to  fill  out  the  form. 
The  annual  burden  is  3.508  hours.  The 
combined  total  annual  burden  is  37,633 
hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  by  no  later  than 
April  10.  1995. 
ADDRESSES:  Send  or  deliver  comments 

Lorraine  E.  Dettman.  Retirement  end 
Insurance  Gnnip.  Operations  Support 
Division.  U.S.  Office  of  Personnel 
Management.  1000  E  Street  NW.. 
Room  3349.  Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Afiairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW.  Rc.om  10235, 
Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COOROINATTON  CONTACT: 
Mary  Beth  S:iiith-Ti).)iiioy.  Forms 
Analysis  and  Design,  (202)  606-0623. 

Office  ef  Personnel  Mdnogemewt. 

Lorraine  A.  Green, 

Deputy  D:roctor. 

IFR  Do. .  95-5837  Filed  3-9-95;  8:45  am) 

BILUNC  COOE  632S-01-M 


Notice  of  Request  for  Reclearance  of 
Form  SF  2800 

agency:  Office  of  Personnel 

Mana<;enicnt. 
ACTION:  Notic:e. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  US.  Code,  chapter  3.")),  this  ni'tice 
announces  a  requo.st  for  a  reclearance  of 
an  information  collection.  SF  2802. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Art  of  1980  (title 
44,  L'.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  re(  Icarancf?  of 
;ui  information  collection,  Form  .SF 
2800.  Application  for  Death  Bi^uefits 
I  Inder  the  Civil  Scr\  ice  Retirement 
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System,  is  used  to  collect  information  so 
that  OPM  can  pay  death  benefits  to  the 
survivors  of  federal  employees  and 
annuitants. 

Approximately  70,000  applications 
are  completed  annually.  It  takes  an 
estimated  30  minutes  to  complete  the 
form.  The  total  annual  burden  is  35.000 
hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  by  no  later  than 
April  10,  1995. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NVV.,  Room  3349,  Washington.  DC 
20415  and 
Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NVV..  Room  10235, 
Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Scr\ices  Division.  (202)  606-4025. 

Offife  of  Personnel  .Management. 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  95-5836  Filed  3-9-95:  8  45  iirni 

BILLING  CODE  632S-01-M 


The  National  Partnership  Council; 
Meeting 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  the  next 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 
TIME  AND  PLACE:  The  Council  will  meet 
April  19,  1995,  from  1:30  to  3:30  p.m.. 
in  the  Wellington  Ballroom  of  the 
Westin  Hotel,  909  North  Michigan 
Avenue,  Chicago.  IL  60611. 
TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 
POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  Partnership  Council,  Executive 
Secretariat.  Office  of  Personnel 


Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW..  Room 
5315.  Washington,  IX  20415-0001, 
(202) 606-1000. 

SUPPLEMENTARY  INFORMATION:  The  date 
and  location  of  the  Councils  April 
meeting  was  chosen  to  coincide  with 
OMPs  '95  Human  Resource 
Management  Conference,  which  meets 
in  Chicago  from  April  18-20.  1995.  This 
will  be  an  interactive  meeting.  There 
will  be  two  partnership  presentations 
followed  by  an  audience  participation 
segment.  Persons  seated  in  the  audience 
will  be  permitted  to  ask  questions  from 
the  floor.  The  meeting  will  end  with  a 
discussion  of  various  Council  workplan 
items. 

PUBLIC  PARTICIPATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  vour 
comments  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  by 
April  14.  in  order  to  be  considered  at 
the  April  19,  meeting. 

Office  of  Personnel  Management. 

lames  B.  King, 

Director. 

|FR  Doc.  95-5839  Filed  3-9-95:  8:45  .-im) 

BILLING  CODE  6325-01 -M 


Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday.  April  13,  1993 
Thursday.  April  27.  1995 
Thursday.  May  11.  1995 
Thursday.  May  25.  1995 
Thursday,  June  8.  1995 
1  hursday.  June  22,  1995 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  F'ersonnel  Management  Building. 
1900  E  Street.  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate' Advisory 
Committee  is  composed  of  a  Chairman, 
five  representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
rrpresentatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5.347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53.  5  U.S.C.  as 


amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategry  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Persormel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretarv. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretarv. 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340,  1900  E  Street, 
NW.,  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  Februar>-  28,  1995. 

Anthony  F.  Ingrassia. 

Chairman.  Federal  Prevailing  Rate  Advi.'ion,- 
Committee. 

IFR  Doc.  95-5838  Filed  3-9-95;  8  45  am] 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  o! 


the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  March  27  and  28. 
1995.  The  White  House  Conference 
Center.  Truman  Room.  Third  Floor.  726 
Jackson  Place  NW.  Washington.  DC 
20500. 

TYPE  OF  MEETING:  Open,  with  one  closed 
session. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  Monday.  March 
27.  1995,  at  approximately  9:00  AM  to 
be  briefed  on  current  activities  of  the 
Office  of  Science  and  Technology  Policy 
(OSTP)  and  of  the  National  Science  and 
Technology  Council  (NSTC).  This 
session  will  end  at  approximately  12:00 
Noon.  The  Committee  will  reconvene  in 
closed  session  at  approximately  1:30  PM 
to  discuss  various  aspects  of  cooperative 
efforts  between  the  United  States  and 
the  Russian  Federation  to  control  and 
account  for  fissile  materials.  This 
session  will  last  approximately  60 
minutes,  and  will  be  closed  to  the 
public,  pursuant  to  Title  5,  U.S.  Code, 
Section  552b(c)(l).  The  Committee  will 
convene  in  open  session  at 
approximately  2:30  PM.  to  discuss 
various  components  of  the  Committee's 
work  plan.  This  session  will  end  at 
approximately  6:00  FM.  Eitlier  of  the 
morning  or  afternoon  sessions  may  be 
.  interrupted  for  the  PCAST  to  gather  at 
the  White  House  to  be  introduced  to  the 
President  oTthe  United  States. 

The  Committee  will  meet  again  in 
open  session  on  Tuesday.  March  28,  at 
approximately  9:00  AM  to  di.scuss 
several  activities  of  the  National  Science 
and  Technology  Council.  This  session 
will  end  at  approximately  12:00  Noon, 
and  may  be  inierrupted  for  the  PCAST 
to  gather  at  the  White  House  to  be 
introduced  to  ihe  President  of  the 
United  States. 

FOR  FURTHER  INFORMATION:  For' 
information  regarding  time,  place,  and 
agenda  plea.se  call  Laurel  Kavse  or  Mike 
Kowalok,  (202)  456-6100.  prior  to  3:00 
p.m.  on  Friday.  March  24.  1995.  Other 
questions  may  be  directed  to  Angela 
Phillips  Diaz.  Executive  Secretary  of 
PCAST,  or  Mike  Kowalok,  (202)  456- 
6100.  Please  note  that  public  seating  for 
this  meeting  is  limited,  and  is  available 
on  a  first-come,  first-served  basis. 
SUPPLEMENTARY  INFORMATION:  The 
lYesident's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882. 
as  amended,  on  November  23,  1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 


and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  Jobji  Young, 
former  President  and  CEO  of  the 
Hewlett-Packard  Company. 

March  7,  1995. 
Barbara  Ann  Ferguson, 

Administrative  Officer.  Office  of  Science  end 
Technology  Policy. 

[FR  Doc  95-6000  Filed  3-9-95;  8:45  ami 

BIUING  CODE  3170-01-P 


SECURITIES  AND  EXCHANGE 

CGMMIGSIGN 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafor  (202)  942-8800. 

Upon  Written  Request.  Copy 
Available  From:  Securities  aj)d 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street.  NW.  Washington,  DC  20549. 

Amendments: 

Rule  34b-l— File  No.  270-305. 

Form  N-IA— File  No.  270-21. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501.  the  Securities  and 
Exchange  Commission  ("Commission") 
has  submitted  for  OMB  approval  an 
amendment  to  the  approval  previously 
granted  by  the  OMB  for  amendments  to 
rule  34b-l  under  the  Investment 
Company  Act  of  1940  ("Investincni 
Company  Act  "),  15  U.S.C.  80a.  and  to 
Form  N-l.^  under  the  Investment 
Company  Act  and  the  Securities  Act  of 
1933,  15U.S.C.  77a.  The  purpose  of  the 
ame.idment  is  to  reflect  (i)  the  reduced 
number  of  burden  hours  associated  with 
the  amendments  to  Form  N-1  A.  and  (ii) 
that  the  Commission  has  determined  not 
to  adopt  the  proposed  amendments  to 
rjle  34b-i. 

In  December  1993.  the  Commission 
propo.sed  for  public  comment  new  rule 
18f-3  and  amendments  to  certain  other 
rules  and  forms,  including  rule  34b-l 
and  Form  N-1  A.  In  response  to 
comments  received  on  the  proposal,  the 
Commission  determined  to  revise 
certain  disclosure  requirements  that 
were  proposed  as  amendments  to  Form 
N-1.^  and  not  to  adopt  ,njle  34b-l. 

Form  .N-1. A  is  the  registration 
statement  used  by  open-end 
management  investment  companies 


other  than  small  business  investment 
companies  and  insurance  company 
separate  accounts.  The  Form  as 
amended  will  require  substantially  less 
disclosure  in  the  prospectuses  of 
multiple  class  and  master-feeder  funds 
than  under  the  original  proposal.  The 
average  additional  burden  to  registrants 
imposed  by  the  amendments  to  Form 
N-1  A  as  amended  is  estimated  to  be 
approximately  25  minutes  per  multiple 
class  or  master-feeder  fund  registrant. 
The  amendment  also  notes  that  the 
num.bcr  of  registrants  using  Form  N-1  A 
has  increased  to  approximately  3,000. 
Thus,  the  total  annual  burden  for  Form 
N-1  A  for  all  registrants  would  be 
3,188,364  hours. 

Rule  34b-l  governs  the  use  of 
performance  information  in  investment 
company  sales  literature.  In  connection 
with  the  proposal,  it  was  estim.ated  that 
the  proposed  amendment  to  niV-  34b-l 
would  impose  an  average  addir.in.d 
burden  of  431  hours  per  respondent 
each  year.  Because  the  Commission  has 
determined  not  to  adopt  the  proposed 
amendments,  however,  this  additional 
burden  will  not  be  imposed,  and  the 
estimated  total  burden  per  respondent 
will  be  3.444  hours. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  a\erage 
burden  hours  for  compliance  with  SEC 
rules  and  forms  to  David  T.  Copenhafor. 
Acting  Director,  Office  of  in. formation 
Technology,  Securities  and  Exchange 
Commission,  430  Fiiih  Street,  NW.. 
Washington,  DC  205-59.  and  SEC 
Clearance  Officpr,  Office  of  .Managoment 
and  Budget,  Paperwork  Reduction 
Project  (3235-0307  for  Foirn  N-1  A  and 
3235-C346  for  rule  34b-l).  Roojn  X'.OQ, 
New  Executive  Office  Building, 
Washington,  DC  20543. 

Dated.  February  27.  1<»95. 
(onathan  G.  Kalz, 

St^cretan: 

IFR  Doc.  9'".-5ftfi2  Filed  3-9-95;  8:45  ami 
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following  filing(s)  has/have  been  made 
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provisions  of  the  Act  and  r\des 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
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statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarition(s) 
should  submit  their  views  in  wTifing  by 
March  27,  1995,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  ser\e  a 
copy  on  the  relevant  applicant{s)  and/or 
deciarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identif\'  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Notice  of  Proposal  to  Amend  Certificate 
of  Incorporation  and  Adopt  and 
Implement  Shareholder  Rights  Plan; 
Order  Authorizing  Solicitation  of 
Proxies 

The  Columbia  Gas  System,  Inc.  (7()- 
8565) 

The  Columbia  Gas  System,  Inc. 
{ "Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company  and  a 
debtor-in-possession  under  Chapter  11 
of  the  United  States  Bankruptcy  Code 
("Code"),  has  filed  a  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Act  and 
niles  62  and  65  thereunder. 

Columbia  proposes  to  amend  its 
certificate  of  incorporation  ("Charter") 
to  change  the  description  of  preferred 
stock,  as  presently  authorized,  in  order 
to  permit  the  use  of  preferred  stock 
pursuant  to  a  proposed  shareholder 
rights  plan  ("Rights  Plan").  Shareholder 
approval  of  the  amendment  to  the 
Charter  will  be  sought  at  Columbia's 
annual  meeting  scheduled  for  April  28. 
1995.  The  adoption  and  implementation 
of  the  Rights  Plan  is  subject  to  the 
approval  of  the  United  States 
Bankruptcy  Court  for  the  District  of 
Delaware  ("Bankruptcy  Court")  and  this 
Commission. 

Rights  plans  are  designed  to  allow  a 
board  to  take  additional  lime  to 
negotiate  with  potential  acquirors  and 
enhance  the  probability  that  competing 
bids  will  emerge.  They  may  permit  a 
board  to  thwart  an  inadequate  offer. 


Under  Columbia's  Rights  Plan,  existing 
shareholders  would  be  granted  a  right  to 
purchase  preferred  stock  that  has  voting 
and  dividend  rights  equivalent  to 
common  stock  at  a  substantial  discount 
to  common  stock  if  a  triggering  event 
occurs.  The  triggering  event  in  the 
Rights  Plan  is  the  acquisition  of  10%  or 
more  of  Columbia's  common  stock.  If  a 
triggering  event  occurs,  the  rights  held 
by  the  acquiror  would  be  void  and  the 
exercise  of  the  rights  by  other 
stockholders  would  result  in  a  dilution 
of  the  value  and  voting  power  of  the 
potential  acquiror.  If  the  Columbia 
board  of  directors  determines  that  an 
acquisition  should  be  allowed,  it  has  the 
option  of  redeeming  the  rights  to  permit 
a  proposed  offer  to  proceed.  The  Rights 
Plan  would  terminate  eighteen  months 
after  the  effective  date  of  Columbia's 
picm  of  reorganization  under  the  Code 
subject  to  extension  if  an  offer  to 
purchase  10%  or  more  of  Columbia's 
common  stock  is  pending. 

The  Charter  amendment  would 
change  the  par  value  of  Columbia's 
preferred  stock  from  $50  to  $10  per 
share  and  delete  provisions  in  the 
Charter  which  subject  Columbia  to 
certain  restrictions  on  dividends  and  on 
unsecured  debt  while  any  preferred 
stock  is  outstanding  and  which  define 
the  voting  rights  and  liquidation  rights 
of  the  preferred  stock  in  a  manner 
inconsistent  with  the  voting  and 
liquidation  rights  proposed  for  the 
Series  A  Participating  Preferred  Stock  to 
be  utilized  in  the  Rights  Plan 
("Preferred  Stock")  should  the  rights 
become  exercisable.  Columbia  currently 
has  no  preferred  stock  outstanding. 
Instead  of  being  set  forth  in  the  Charter, 
voting  rights,  liquidation  rights,  and 
dividend  and  other  terms  of  each  issue 
of  preferred  stock  would  be  set  forth  in 
the  individual  certificates  of  designation 
to  be  authorized  to  Columbia's  board  of 
directors  ^nd  filed  with  the  secretary  of 
state  of  Delaware. 

Each  one-one  thousandth  of  a  share  of 
Preferred  Stock  would  be  equivalent  to 
one  share  of  common  stock  for 
dividend,  voting  and  liquidation 
process.  Once  a  person  (an  "Acquiror") 
has  acquired  10%  or  more  of  the 
Columbia's  common  stock,  each 
shareholder  other  than  the  Acquiror 
would  be  entitled  to  purchase  for  $100 
that  number  of  fractions  of  Preferred 
Stock  which  is  equal  to  the  number  of 
shares  of  common  stock  with  a  market 
value  totalling  $200  at  the  time  of 
purchase. 

Dividends  on  the  Preferred  Stock  will 
consist  of:  (1)  Dividends  payable 
quarterly  (each  a  "Quarterly  Dividend 
Payment  Date")  in  the  amount  of  $10.00 
per  whole  share  less  the  amount  of  all 


cash  dividends  declared  on  the 
Preferred  Stock  pursuant  to  the 
following  clause  (2)  since  the 
immediately  preceding  Quarterly 
Dividend  Pa>Tnent  Date  (the  total  of 
which  shall  not  be  less  than  zero):  and 
(2)  dividends  payable  in  cash  on  the 
payment  date  for  each  cash  dividend 
declared  on  the  common  stock  in  an 
amount  per  whole  share  equal  to  the 
Formula  Number  then  in  effect  times 
the  cash  dividends  then  to  be  paid  on 
each  share  of  common  stock.'  In 
addition,  if  Columbia  shall  pay  anv 
dividend  or  make  any  distribution  on 
common  stock  payable  in  assets, 
securities  or  other  forms  of  noncash 
consideration  (other  than  dividends  or 
distributions  solely  in  shares  of 
Columbia  common  stock),  then 
Columbia  shall  simultaneously  pay  or 
make  on  each  outstanding  whole  share 
of  Preferred  Stock  a  dividend  or 
distribution  in  like  kind  equal  to  the 
Formula  Number  than  in  effect,  times 
such  dividend  or  distribution  on  each 
share  of  common  stock. 

Each  holder  of  Preferred  Stock  shall 
be  entitled  to  a  number  of  votes  equal 
to  the  Formula  Number  then  in  effect, 
for  each  share  of  Preferred  Stock  held  of 
record  on  each  matter  which  holders  of 
common  stock  or  stockholders  generally 
are  entitled  to  vote,  multiplied  by  the 
maximum  number  of  votes  per  share 
which  any  holder  of  common  stock  or 
stockholders  generally  have  with 
respect  to  such  matter  (assuming  any 
requirement  to  vote  a  greater  number  of 
shares  is  satisfied). 

Except  as  otherwise  provided  in  the 
certificate  of  designation  or  by 
applicable  law,  the  holders  of  shares  of 
Preferred  Stock  and  the  holders  of 
shares  of  common  stock  shall  vote 
together  as  one  class  for  the  election  of 
directors  of  Columbia  and  on  all  other 
matters  submitted  to  a  vote  of 
stockholders  of  Columbia. 

If,  at  the  time  of  any  annual  meeting 
of  stockliolders  for  the  election  of 
directors,  the  equivalent  of  six  quarterly 
dividends  (whether  or  not  consecutive) 
payable  on  any  share  of  Preferred  Stock 
are  in  default,  the  number  of  directors 
constituting  the  board  shall  be  increased 
by  two.  In  addition  to  voting  together 
with  the  holders  of  common  stock  for 
the  election  of  other  directors  of 
Columbia,  the  holders  of  Preferred  Stock 
(and  of  any  other  stock  on  a  parity  with 
the  Preferred  Stock  and  also  entitled  to 
vote  due  to  a  default),  voting  separately 
as  a  class  to  the  exclusion  of  the  holders 


'Since  e;icli  1/l.OOOlh  oia  share  of  Preferred 
Slock  is  dt'si({ned  to  be  equivalent  to  one  slinrc  tjl 
common  stock,  the  "Formula  Number"  is  1.000 
subject  to  adjustment  in  the  event  of  stock 
dividenJii.  stock  splits  or  similar  events. 


of  common  stock,  shall  be  entitled  at 
said  meeting  of  stockholders  (and  at 
each  subsequent  annual  meeting  of 
stockholders),  unless  all  dividends  in 
arrears  have  been  paid  or  declared  and 
set  apart  for  payment  prior  thereto,  to 
vote  for  the  election  of  two  directors  of 
Columbia.  If  and  when  such  default 
shall  cease  to  exist,  the  holders  of 
Preferred  Stock  shall  be  divested  of  the 
foregoing  special  voting  rights,  subject 
to  revesting  in  the  event  of  each  and 
every  subsequent  like  default  in 
payments  of  dividends.  Upon  the 
termination  of  the  foregoing  special 
voting  rights,  the  terms  of  office  of  all 
persons  who  may  have  been  elected 
directors  pursuant  to  said  special  voting 
rights  shall  terminate  and  the  number  of 
directors  constituting  the  board  shall  be 
decreased  by  two.  Except  as  provided  in 
the  certificate  of  designation  or  by 
application  law.  holders  of  Preferred 
•  Stock  shall  have  no  special  voting  rights 
and  their  consent  shall  not  be  required 
(except  to  the  extent  they  are  entitled  to 
vote  with  holders  of  common  stock  as 
described  above)  for  authorizing  or 
taking  anv  corporate  action. 

Upon  the  liquidation,  dissolution  or 
winding  up  of  Columbia,  whether 
voluntary  and  involuntary,  no 
distribution  shall  be  made:  (1)  to  the 
holders  of  shares  of  stock  ranking  junior 
(either  as  to  dividends  or  upon 
liquidation,  dissolution  or  winding  up) 
to  the  Preferred  Stock  unless,  prior 
thereto,  the  holders  of  shares  of 
Preferred  Stock  shall  have  received  an 
amount  equal  to  the  accrued  and  unpaid 
dividends  and  distributions  thereon, 
whether  or  not  declared,  to  the  date  of 
such  payment,  plus  an  amount  equal  to 
the  greater  of  (x)  $10.00  per  whole  share 
or  (y)  an  aggregate  amount  per  share 
equal  to  the  Formula  Number  then  in 
effect  times  the  aggregate  amount  to  be 
distributed  per  share  to  holders  of 
Common  Stock;  or  (2)  to  the  holders  of 
stock  ranking  on  a  parity  (either  as  to 
dividends  or  upon  liquidation, 
dissolution  or  winding  up)  with  the 
Preferred  Stock,  except  distributions 
made  ratably  on  the  Preferred  Stock  and 
all  other  such  parity  stock  in  proportion 
to  the  total  amounts  to  which  the 
holders  of  all  such  shares  are  entitled 
upon  such  liquidation,  dissolution  or 
winding  up. 

The  Preferred  Stock  will  rank  junior 
to  all  other  series  of  preferred  stock  of 
Columbia  unless  the  board  shall 
specifically  determine  otherwise  in 
fixing  the  special  rights  of  such  series 
and  the  limitations  thereof.  Declarants 
3tate,  however;  that  there  is  no 
expectation  that  the  rights  would 
become  exercisable  and  the  above 
described  Preferred  Stock  issued. 


The  board  of  directors  may  at  its 
option  satisf)'  the  rights  by  issuing  one 
half  the  securities  that  would  be 
issuable  for  the  purchase  price  or  by 
issuing  sufficient  common  stock  to  be 
equivalent  to  the  preferred  stock  that 
would  be  issuable,  (each  one  one- 
thousandth  of  a  share  of  preferred  stock 
being  the  equivalent  of  one  share  of 
common  stock). 

Columbia  requests  authority  to  solicit 
proxies  from  its  stockholders  for 
approval  of  the  amendment  to  the 
Charter.  Columbia  has  filed  its  pro.xy 
solicitation  material  and  requests  that 
the  effectiveness  of  its  declaration  with 
respect  to  the  solicitation  be  accelerated 
pursuant  to  Rule  62(d). 

It  appearing  to  the  Commission  that 
Columbia's  declaration  regarding  the 
proposed  solicitation  of  prcxies  should 
be  permitted  to  become  effective 
forthwith  pursuant  to  rule  62(d): 

It  is  ordered  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be.  and  it  hereby  is.  permitted 
to  become  effective  forthwith  under  rule 
62(d),  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary: 
[FR  Doc.  95-.18B0  Filed  3-9-95:  8:-»5  ami 
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[Release  No.  35-26243] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  3.  1995 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below-.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration (s) 
should  submit  their  views  in  writing  by 
March  27,  1995.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 


below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  bv 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  w  ill  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Electric  System,  et  al. 
(70-8571) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company.  New  England  Energy, 
Incorporated  ( "NEEI").  a  wholly  owned 
subsidiary  company  of  NEES.  and  New 
England  Power  Company  ("NEPCO"). 
also  a  wholly  owned  subsidiary 
company  of  NEES,  al!  of  25  Research 
Drive.  U'estborough.  Massachusetts. 
01582.  have  filed  an  application- 
declaration  under  sections  6.  7,  9(a)  and 
10  of  the  Act. 

NEES.  NEEI.  and  NEPCO  seek 
Commission  authorization  for  NTEI  to 
refinance  its  present  bank  debt  through 
an  agreement  ("the  New  Credit 
Agreement")  for  loans  of  up  to  $225 
million  with  a  syndicate  of  banks  ("the 
Banks").  NEES.  NEEI,  which  engages  in 
activities  relative  to  oil  and  gas  fuel 
supplies  for  the  NEES  system  and  for 
non-affiliates,  and  NEPCO,  which 
engages  in  wholesale  electric  power 
generation  and  transmission  for  the 
retail  electric  utility  subsidian,- 
companies  within  the  NEES  system, 
also  propose  to  amend  and  extend  a 
Fuel  Purchase  Contract  between  NEEI 
and  NEPCO  as  well  as  a  Capital  Funds. 
Agreement,  a  Loan  Agreement,  and  a 
Capital  Maintenance  Agreement 
between  NEEI  and  NEES. 

On  the  basis  of  cash  flow  projections 
and  bank  debt  retirements,  and  in  order 
to  reduce  its  capital  costs,  NEEI  has 
decided  to  refinance  its  present  credit 
agreement. 

The  New  Credit  Agreement  would 
provide  a  revolving  fund  of  $225 
million  that  is  reduced  each  year  under 
an  established  schedule  ("Revolving 
Facility  AvailabiUty").  NEEI  has  the 
right,  upon  notice,  to  reduce  the  unused 
portion  of  Revolving  Facility 
Availability.  The  New  Credit  Agreement 
would  be  for  a  term  of  seven  years  with 
an  option  to  e.xtend  for  an  additional 
year.  It  would  provide  several  interest 
rate  options. 

First,  NEEI  can  borrow  at  a  periodic 
fi,\ed  Eurodollar  rate  with  maturities  of 
up  to  12  months  at  the  applicable 
LIBOR  plus  a  margin  over  LIBOR, 
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payable  on  each  interest  period  or 
quarterly  for  interest  periods  beyond 
three  months.  Second,  NEEI  can  borrow 
at  the  base  rate  of  Credit  Suisse,  the 
principal  Bank,  payable  quarterly  in 
arrears  and  calculated  on  the  basis  of  a 
365/366  day  year.  Third,  NEEI  can 
borrow  at  a  rate  obtained  through 
competitive  bids  from  the  Banks  for 
funds  in  amounts  over  $10  million. 

Under  the  New  Credit  Agreement,  a 
facility  fee  will  be  payable  on  the 
percentage  amount  of  the  obligation  of 
each  Bank  to  make  advances  to  NEEI. 
The  facility  fee  is  payable  upon  each 
commitment,  irrespective  of  usage,  and 
will  be  calculated  on  the  basis  of  the 
actual  number  of  days  elapsed  in  a  year 
of  360  days.  A  one-time  arrangement  fee 
of  $40,000  also  will  be  payable  to  Credit 
Suisse. 

Credit  Suisse  will  administer  the  New 
Credit  Agreement  for  an  annual  fee  of 
$20,000,  payable  upon  closing  and  once 
each  year.  An  additional  charge  of  $750 
will  be  payable  for  each  NEEI  request 
for  a  competitive  bid. 

To  secure  the  funds  borrowed,  NEEI 
proposes  to  assign  to  the  Banks  its  rights 
under  the  Fuel  Purchase  Contract  with 
NEPCO  and  the  Capital  Funds 
Agreement  and  the  Loan  Agreement 
with  NEES.  Upon  termination  of  the 
Fuel  Purchase  Contract,  the  funds  will 
be  secured  by  rights  under  the  Capital 
Maintenance  Agreement. 

The  effective  cost  of  funds  over  the 
life  of  the  New  Credit  Agreement  will  be 
approximately  32.5  basis  points  over 
LIBOR,  based  upon  current  NEPCO 
senior  secured  long-term  debt  ratings. 
Under  the  present  credit  agreement,  the 
current  effective  spread  over  LIBOR  is 
'/8%,  which  would  increase  to  78% 
between  1996  through  1998. 

National  Fuel  Gas  Company  (70-8579) 

National  Fuel  Gas  Company 
("National"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  a  registered 
holding  company,  has  filed  a 
declaration  under  sections  6(al,  7  and 
12(h)  of  the  Act  and  rule  45  thereunder. 

National  proposes  to  issue  and  sell, 
from  time  to  time  through  December  31, 
2000.  up  to  2,000,000  shares  of  its 
authorized  but  unissued  common  stock, 
$1.00  par  value  ("Common  Stock"),  to 
Chemical  Bank  (or  such  other  bank  or 
trust  company  as  National  may  from 
time  to  time  designate),  as  agent  for  the 
participants  in  National's  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("Plan").  The  price  of  shares  of 
Common  Stock  sold  by  National  to  the 
Flan  will  be  the  average  of  the  daily 
high  and  low  sales  prices  of  National's 
common  stock  on  the  New  York  Stock 
Exdiange  on  the  15th  dayLof  the    . 


applicable  month,  or,  if  the  New  York 
Stock  Exchange  is  not  open  for  trading 
on  that  date,  such  average  on  the  next 
succeeding  date  on  which  the  New  York 
Stock  Exchange  is  open  for  trading. 

National  proposes  to  use  the  proceeds 
from  the  sale  of  the  Common  Stock  to 
repay  existing  short-term  and  long-term 
debt,  to  pay  interest  and  dividends,  to 
make  additional  capital  contributions  to 
its  wholly  owned  subsidiaries  and  for 
other  corporate  purposes.  The  amount 
of  proposed  capital  contributions  to 
each  subsidiary  will  not,  in  any  one 
year,  exceed  the  amount  that  the 
subsidiary  is  authorized  by  the 
Commission  to  borrow  from  National's 
money  pool,  pursuant  to  HCAR  No. 
25964  (File  No.  70-8297)  or  any 
subsequent  money  pool  authorization. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  95-5865  Filed  3-9-95;  8:45  am] 
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Norwest  Funds,  et  al.;  Notice  of 
Application 

March  6, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Norwest  Fimds,  Norwest 
Select  Fimds,  Core  Trust  (Delaware), 
Fonmi  Funds,  Inc.  (collectively,  the 
"Funds"),  Norwest  Bank  Minnesota, 
N.A.  ("Norwest"),  Forum  Advisors,  Inc. 
("FAI"),  and  H.M.  Payson  &  Co.,  Inc. 
("Payson")  (collectively,  the 
"Advisers"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  sections  6(c)  and  17(b)  to  exempt 
applicants  &x)m  section  17(a).  and  under 
rule  17d-l  to  permit  certain 
transactions  in  accordance  with  section 
17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  money  market  funds  to  sell  their 
shares  to  affiliated  investment 
companies. 

FIUNG  DATE:  The  application  was  filed 
on  December  21. 1994  and  amended  on 
February  24,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by-writing  to  th«-SEC's 


Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tlie  SEC  by  5:30  p.m.  on 
March  31.  1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicants,  Norwest  Funds,  Norwest 
Select  Funds,  61  Broadway,  New  York, 
New  York  10006;  Core  Trust,  Forum 
Funds,  Inc.,  Forum  Advisors,  Inc.,  Two 
Portland  Square,  Portland,  Maine  04101; 
H.M.  Payson  &  Co..  Inc..  One  Portland 
Square;  Portland,  Maine  04101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Fund  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  comprised 
of  multiple  series.  Norwest  Funds  and 
Forum  Funds  offer  both  non-money 
market  series  and  money  market  series. 
Norwest  Select  Funds  and  Core  Trust 
offer  only  non-money  market  series.  All 
existing  and  future  non-money  market 
series  of  the  Funds  relying  on  the  relief 
granted  are  hereinafter  referred  to  as 
"Non-Money  Market  Series."  The 
existing  and  future  money  market  series 
of  the  Funds  relying  on  the  relief 
granted  are  hereinafter  referred  to  as 
"Money  Market  Series."  Applicants 
request  relief  on  behalf  of  any  future 
series  or  registered  investment  company 
advised  by  the  Advisers  or  any 
investment  adviser  controlling, 
controlled  by  or  under  common  control 
with  the  Advisers. 

2.  Norwest  is  the  investment  adviser 
for  each  series  of  Norwest  Funds  and 
Norwest  Select  Funds,  and  for  two 
series  of  Core  Trust.  FAI  serves  as 
investment  adviser  for  each  of  the 
Forum  Fimds  series,  except  for  the 
Payson  Balanced  Fund  and  Payson 
Value  Fimd,  which  are  advised  by 
Payson.  Each  of  the  Advisers  is 


registered  under  the  Investment 
Advisers  Act  of  1940.  Applicants 
request  relief  on  behalf  of  any 
investment  adviser  controlling, 
controlled  by,  or  under  common  control 
with  the  Advisers.  Forum  Financial 
Services,  Inc.  is  the  principal 
underwriter  and  manager  for  each  series 
of  Norwest  Funds,  the  Norwest  Select 
Funds,  and  Forum  Funds. 

3.  Each  Non-Money  Market  Series 
will  hold  a  portion  of  its  net  assets  in 
cash  or  short-term  investments 
( 'Uninvested  Cash")  pending 
investment  in  portfolio  securities,  or  for 
meeting  expected  redemptions  or  other 
purposes.  Applicants  propose  that:  (a) 
each  Non-Money  Market  Series  advised 
by  Norwest  would  be  permitted  to 
invest  its  Uninvested  Cash  in  shares  of 
one  or  more  Money  Market  Series 
advised  by  Norwest;  and  (b)  Non-Money 
Market  Series  advised  by  FAI  or  Payson 
would  be  permitted  to  invest  in  shares 
of  one  or  more  Money  Market  Series 
advised  by  FAI  or  Payson.  Where  a  Non- 
Money  Market  Series  would  have  more 
than  one  Money  Market  Series  available 
for  investment,  the  decision  as  to  which 
Money  Market  Series  in  which  it  would 
invest  (if  any)  will  be  made  by  the 
investment  adviser  of  the  Non-Money 
Market  Series  solely  on  the  basis  of  the 
investment  adviser's  view  as  to  the 
suitability  and  investment  merits  of  the 
respective  Money  Market  Series  as 
compared  to  all  available,  competitive 
short-term  instruments.  Where  a  Money 
Market  Series  offers  more  than  one  class 
of  securities,  each  Non-Money  Market 
Series  would  invest  only  in  the  class 
with  the  lowest  expense  ratio  at  the  time 
of  investment. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  section 
17(a)  of  the  Act  and  under  rule  17d-l 
thereunder  permitting  certain  joint 
transactions  in  accordance  with  section 
17(d)  of  the  Act  and  rule  17d-l.  The 
OF^r  would  permit:  (a)  the  Non-Money 
Market  Series  to  purchase,  utilizing 
Uninvested  Cash,  and  to  redeem  shares 
of  the  Money  Market  Series:  (b)  the 
Money  Market  Series  to  sell  and  redeem 
their  shares  to  and  from  the  Non-Money 
Market  Series;  and  (c)  the  advisers  to 
effect  such  purchases  and  redemptions 
of  shares  of  the  Money  Market  Series  as 
investment  adviser  to  the  Funds.' 

2.  Section  17(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 


'  Applicants  will  comply  with  the  percentage 
limitations  set  forth  in  section  12(d)(1)  of  the  Act. 


principal,  to  sell  any  security  to,  or 
purchase  any  security  from,  such 
investment  company.  Since  the  series  of 
Norwest  Funds  and  Norwest  Select 
Funds  share  a  common  board  of  trustees 
and  the  series  of  Forum  Funds  share  a 
common  board  of  trustees,  the  series  of 
each  such  Fund  may  be  "affiliated 
persons"  of  each  other  imder  section 
2(a)(3)(C)  of  the  Act  by  virtue  of  the 
possibility  that  they  may  be  deemed 
under  common  control  with  each  other. 
Additionally,  since  the  series  of 
Nonyest  Funds,  Norwest  Select  Funds, 
and  Core  Trust  have  the  same   , 
investment  adviser,  they  also  may  be 
"affiliated  persons  "  of  each  other  under 
section  2(a)(3)(C).  Because  of  these 
potential  affiliations,  the  sale  of  shares 
of  the  Money  Market  Series  to  the  Non- 
Money  Series,  and  the  redemption  of 
such  shares  from  the  Money  Market 
Series,  could  be  prohibited  under 
section  17(a). 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may,  upon  application, 
grant  an  order  exempting  applicants 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  persons 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
investment  company  concerned;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Under  section  6(c)  of  the  Act.  the  SEC 
may  exempt  transactions  from  any 
provision  of  the  Act  or  any  rule  or 
regulations  thereunder  "if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions' 
of  the  Act.  Applicants  request  relief 
under  sections  6(c)  and  17(b)  becausn 
they  wish  to  engage  in  a  series  of 
transactions,  rather  than  a  single 
tran.saction. 

4.  Under  the  proposed  transactions, 
the  Non-Money  Market  Series  will 
retain  their  ability  to  invest  their  cash 
balances  directly  in  money  market 
instruments  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Under  the  proposal,  shares  of 
the  Money  Market  Series  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  which  is  the  same 
consideration  paid  and  received  for 
these  shares  by  any  other  shareholder. 
These  shares  will  be  purchased  and  sold 
by  the  Non-Money  Market  Series  on  the 
same  terms  and  on  the  same  basis  as 
shares  are  purchased  and  sold  to  all 
other  shareholders. 


5.  On  the  other  side  of  the  proposed 
transactions,  each  Money  Market  Series 
reserves  the  right  to  discontinue  selling 
shares  to  any  Non-Money  Market  Series 
if  the  board  of  trustees  of  such 
applicants  determine,  based  on  then 
current  facts  and  circumstances,  that 
such  sales  would  adversely  affect  its 
portfolio  management  and  operations. 
In  order  to  ensure  that  the  Non-Money 
Market  Series  will  not  exert  any  imduc 
influence  on  the  voting  process  for  any 
matter  submitted  to  a  vote  by  the 
shareholders  of  the  Money  Market 
Series,  the  Non-Money  Market  Series 
will  vote  their  shares  of  each  of  the 
Money  Market  Series  in  proportion  to 
the  vote  by  all  other  shareholders  of 
such  Money  Market  Series.  Based  on  the 
above,  applicants  believe  that  the 
proposed  transactions  satisfy  the 
standards  of  sections  6(c)  and  17(b). 

6.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  provide  that  it  is 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  participate  in  any  joint 
enterprise  or  other  joint  arrangement  in 
which  any  such  registered  company  is  ^ 
a  participant.  Rule  17d-l  provides  that 
the  SEC  may  issue  an  order  permitting 
applicants  to  participate  in  a  joint 
transaction  after  considering  certain 
factors.  The  Money  Market  Series  would 
purchase  and  redeem  shares  from  the 
Non-Money  Market  Series.  In  addition, 
the  Advisers  manage  assets  of  the 
Money  Market  and  Non-Money  Market 
Series.  Due  to  the  relationships  between 
the  Advisers  and  the  Money  Market  and 
Non-Money  Market  Series,  the  proposed 
transactions  between  the  Money  Market 
and  Non-Money  Market  Series  could  be 
deemed  a  joint  enterprise  or  other  joint 
arrangement. 

7.  The  investment  by  the  Non-Money 
Market  Series  in  shares  of  the  Money 
Market  Series  would  be  on  the  same 
basis  and  would  be  indistinguishable 
from  any  other  shareholder  account 
maintained  by  the  Money  Market  Series. 
To  the  e.xtent  that  any  of  the  Non-Money 
Market  Series  invest  in  the  Money 
Market  Series  as  proposed,  applicants 
believe  that  the  Non-Money  Market 
Series  will  participate  on  a  fair  and 
reasonable  basis  in  the  returns  and 
expenses  of  the  Money  Market  Series. 
Thus,  applicants  believe  that  relief  is 
appropriate. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  refief  will  be 
subject  to  the  following  conditions: 

1 .  The  shares  of  the  Money  Market 
Series  sold  to  and  redeemed  from  the 
Non-Money  Market  Series  will  not  be 
subject  to  a  sales  load,  redemption  fee. 
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or  distribution  fee  under  a  plan  adopted 
in  accordance  with  rule  12b-l  under  the 
Act. 

2.  The  investment  advisers  and  their 
respective  affiliates,  in  their  capacities 
as  service  providers  for  the  Money 
Market  Series,  will  remit  to  the 
respective  Non-Money  Market  Series,  or 
waive  their  fees  with  respect  to  the  Non- 
Money  Market  Series,  in  an  amount 
equal  to  all  fees  received  by  them  or 
their  affiliates  under  their  respective 
agreements  with  the  Money  Market 
Series  to  the  extent  such  fees  are  based 
upon  the  Non-Money  Market  Series' 
assets  invested  in  shares  of  the  Money 
Market  Series.  Any  of  these  fees 
remitted  or  waived  will  not  be  subject 

to  recoupment  by  the  Series'  investment 
advisers  or  their  affiliates  at  a  later  date. 

3.  For  the  purpose  of  determining  any 
amount  to  be  waived  and/or  expenses  to 
be  borne  to  comply  with  an  Expense 
Waiver,  the  adjusted  fees  for  a  Non- 
Money  Market  Series  (gross  fees  minus 
Expense  Waiver)  will  be  calculated 
without  reference  to  the  amounts 
waived  or  remitted  pursuant  to 
condition  2.  Adjusted  fees  then  will  be 
reduced  by  the  amount  waived  pursuant 
to  condition  2.  If  the  amount  waived 
pursuant  to  condition  2  exceeds 
adjusted  fees,  the  Non-Money  Market 
Series"  investment  adviser  also  will 
reimburse  the  Non-Money -Market  Series 
in  an  amount  equal  to  such  exces.s. 

4.  The  Non-Money  Market  Series  will 
vote  their  shares  of  each  of  the  Money 
Market  Series  in  the  same  proportion  as 
the  votes  of  all  other  shareholders  in 
such  Money  Market  Series. 

5.  The  Non-Money  Market  Series  will 
receive  dividends  and  bear  their 
proportionate  share  of  expen.ses  on  the 
same  basis  as  other  shareholders  of  such 
Money  Market  Series.  A  separate 
account  will  be  established  in  the 
shareholder  records  of  each  of  the 
Money  Market  Series  for  each  of  the 
acquiring  Non-Money  Market  Series. 

For  the  Commission,  by  the  Division  of 
Invtistmcnt  ManHgnment.  under  delegated 
authority. 

lonathan  G.  Katz. 

StKrelury 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  New  Organizational 
Structures 

March  6,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §78s(b)(l),  notice  is 
hereby  given  that  on  February  21,  1995. 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Se<;urifies 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend 
articles  V  and  VIII  of  its  Constitution  to 
allow  for  the  admi,ssion  of  entities  with 
new  organizational  structures  as 
member  organizations. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
.self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  .self-regulator)'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PSE  Constitution  currently  allows 
members  of  the  Exchange  to  confer  the 
privileges  of  their  memberships  on  a 
firm  which  may  be  either  a  partnership 
or  a  corporation.  Recent  changes  to  .state 
corporate  laws,  however,  have 
expanded  the  types  of  organizational 
structures  available  to  such  members. 
Accordingly,  the  Exchange  is  proposing 
to  amend  its  Con.stitution  to  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 


may  prescribe,  to  approve  business 
trusts,  limited  liability  companies  and 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.' 
Specifically,  the  Exchange  is 
proposing  to  amend  Article  VIII.  Section 
1(a)  of  its  Constitution  to  provide  that 
the  Exchange  may.  in  its  discretion,  and 
on  such  terms  as  the  Exchange  may 
prescribe,  approve  as  a  member  firm 
entities  that  have  characteristics 
es.sentially  similar  to  corporations, 
partnerships,  or  both.  The  proposoil 
change  states  that  such  entities  and 
persons  associated  therewith  shall  upon 
approval,  be  fully,  formally  and 
effectively  subject  to  the  jiirisdii:tiun. 
and  to  the  Constitution  and  Rules,  of  the 
Exchange  to  the  same  extent  and  dt'gn>e 
as  are  any  other  member  organizations 
and  persons  associated  therewith. 

The  Exchange  is  also  proposing  to 
amend  Article  V.  Sections  4,  5,  and  7  of 
the  PSE  Constitution  (definitions  of 
"memlM^r  firm,"  "member 
organization,"  and  "associated  person") 
to  be  consistent  with  the  propo.stnl 
change  to  Article  VIII,  Section  1(a). 
Accordingly,  the  Exchange  is  proposing 
to  add  the  phrase  "other  Organization' 
to  the  definitions  of  "member  firm"  and 
"member  organization"  and  to  add  the 
phrases  "member  of  a  Limited  Linbilitv 
Company"  and  "trustee  of  a  business 
trust"  to  the  definition  of  "associnled 
person." 

2.  Statutory  Ba.sis 

The  proposal  is  consistent  with 
Section  R(l))  of  the  Exchange  Act,  in 
general,  and  Section  f)(h)(.T),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  ol 
trade  and  to  prole(.t  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition  " 

The  Exchange  does  not  luilievf  lh;il 
the  proposed  rule  change  will  impiisc 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furthi'rancc 
of  the  purposes  of  the  Act. 


'  Thi-  lixchitngc  >,l.iu>il  Ih.ii  nunc  orpdMlf  iir 
[).irtnt!rshi|)  (Militios  wcmld  h.ivi,'  In  [»•  Mrin.liiri'il  .j^ 
siu.h  ii  fi)rniat  lh<il  would  ciiwljfv  .i.s  ,t  ^riiker  iir 
titMlnr  rnnistprcd  xvilh  the  .StC.  piirsii.int  In  !hi'  \i  i 
since  itiis  is  a  prermiuisite  lo  becoming  iin  t\i  h.iiiije 
mcnil)pr  or)<.ini7.dlion   relephirtie  i.<invers.iiii'ii 
Ix'tween  Mirh.U'l  I)  I'icrson.  Scninr  Attiir;:i'V  HsI-. 
and  lili.-M  Mt^l/jjcr.  .St-nior  (;(mnM-l  .Slii;  on  M.iir  li 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  timing  for 
Commission  Action 

Within  35  days  uf  the  publication  of 
this  notice  in  the  Federal  Register  ur 
within  such  other  period  (i)  as  the 
("nmmission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
c:onscnts.  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whethor  the  proposed  rule  change 
should  be  disapproved. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
-should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
riniendments,  all  written  statements 
with  respect  to  the  proposed  rule 
c:hange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(>)mmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-95-Of> 
and  should  be  submitted  by  March  31. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
■I'lthorily. 
funalhan  G.  Katz, 
Si  ff :retary. 
jFR  Doc.  95-5864  Filed  3-9-95;  8:45  ajnl 
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[Release  No.  34-^5442;  File  No.  SR-NSCC- 
95-02] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Ctiange  To  Provide  a 
One  Day  Settling  Capability 

March  3,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
January  24.  1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Co'mnission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-95-02)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  NSCC.  On 
ianuar\'  31. 1995.  and  March  1,  1995, 
NSCC  filed  amendments  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
ihe  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  rules  and 
procedures  in  order  to  provide  a  one 
day  settling  capability  for  trades  that  are 
compared  or  recorded  one  day  prior  to 
normal  settlement  date  and  thereafter. 
The  proposed  rule  also  will  revise 
NSCC's  trade  guarantee  to  provide  that 
NSCC  will  guarantee  one  day  settling 
items  at  the  time  that  NSCC  completes 
the  trade  comparison  process  for  trades 
which  NSCC  compares  or  the  trade 
recordmg  process  for  trades  which 
NSCC  receives  in  a  lock-in  capacity. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fifing  v\'ith  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statement  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  In  the  current  environment  where 
trades  are  settled  five  business  days 
after  the  trade  ("T+5"),  trades  that  are 
compared  or  recorded  at  NSCC  after  the 
third  business  day  after  the  trade  date 
("T+3")  do  not  settle  until  two  days 
later.  Thus,  a  trade  which  is  compared 
or  is  recorded  on  T+4  is  not  included  in 
the  normal  settlement  cycle  for 
settlement  on  T+5.  NSCC's  system 
assigns  a  new  settlement  date  to  these 
items  which  is  two  business  days  after 
the  trade  is  compared  or  recordr.!, 
which  in  this  case  would  be  T+b.  Under 
this  processing  system,  when  the  T+3 
settlement  cycle  is  implemented,  trades 
which  are  compared  or  recorded  on  T+2 
would  not  settle  until  T+4.3  Without  a 
change  in  this  process  it  is  estimated 
that  a  substantial  number  of  transactions 
could  miss  timely  settlement. 

In  order  to  allow  as  many  compared 
trades  as  possible  to  settle  in  a  normal 
cycle,  NSCC  proposes  to  provide  a 
processing  capability  that  will  permit 
items  processed  one  day  prior  to  the 
normal  settlement  day  or  later  to  settle 
the  next  business  day  instead  of  settling 
two  business  days  after  processing.  This 
enhancement  will  be  implemented  first 
in  the  processing  of  trades  settling  in  the 
five  day  settlement  cycle  and  will 
include  trades  processed  on  T+4  prior  to 
the  cut  off  time,  which  initially  will  be 
9:00  p.m.*  T+4,  trades  processed  prior 
to  the  daily  cut  off  time  also  will  be 
subject  to  next  day  settlement.  Trades 
processed  after  the  daily  cut  off  time 
will  continue  to  settle  two  business  days 
following  comparison  or  recordation. 
Transactions  in  securities  which  are  not 
eligible  for  NSCC's  Continuous  Net 
Settlement  ("'CNS  ")  system  received 
prior  to  the  cut  off  time  on  T+4  (in  a  T+5 
settlement  cycle)  or  on  T+2  (in  a  T+3 
settlement  cycle)  will  be  processed  on  a 
trade  for  trade  basis  for  settlement  the 
next  business  day. 

One  day  settling  items  will  be 
reported  back  to  members  on  the 
morning  of  the  settlement  day  in  a 
separate  section  of  the  Consolidated 
Trade  Summary  ( "CTS").  Unlike  other 
trades  listed  on  the  CTS.  these  trades 


'  l5U.S.C7«s(b)Uni9«8l. 

*  Letters  from  Karen  Saperslrin.  General  Counsel. 
NSCC.  to  lerry  Carpenter.  Assi.<i(anl  Director.  Office 
of  Seuuritics  Processing.  Uivi.sion  of  Market 
Regulation.  Commissron  (lanuary  31.  IdU.S  and 
March  1.1995). 


■•On  October  6.  1993.  Ihe  Commission  adupled 
Rule  15c6-I  which  became  effective  June  7.  1995. 
establishes  T+3  as  the  standard  selllemcnt  cycle. 
Securities  Exchange  Act  Release  Nos.  3jt)2J 
(October  6,  1993).  58  KR  52891  (order  approving 
Rule  15C-6-1):  34952  (November  9.  1994).  59  KR 
S91 37  (order  changing  the  effective  date  of  Rule 
15(.6-1). 

*  In  a  T+3  settlement  environment,  one  day 
settlement  will  be  provided  for  any  transaction 
proce-.^etl  on  T*2  prior  to  the  cut  off  time. 
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will  be  shown  as  individual  items 
instead  of  as  net  positions.^  No  contract 
output  will  be  provided  for  one  day 
settling  items.  Currently,  a  members 
obligation  to  receive  and  pay  for  CNS 
securities  is  fixed  at  the  time  the  CTS  is 
made  available  to  the  member.  With 
respect  to  obligations  due  to  settle  that 
day.  the  obligation  of  a  member  to 
receive  and  pay  for  CNS  securities  and 
the  obligation  of  a  member  to  deliver 
CNS  securities  will  be  fixed  at  the  time 
NSCC  completes  CNS  processing. 

CNS  transactions  received  or 
compared  on  T+4  prior  to  cut  off  time 
in  a  T+.S  cycle  or  on  T+2  in  a  T+3  cycle 
will  bf  uicluded  in  either  the  night  time 
allocaliuii  cycle  or  the  day  time 
allocation  cycle  depending  on  when  the 
data  is  received  from  the  marketplace  or 
member.  Positions  which  remain  open 
after  the  evening  cycle  may  be  changed 
as  a  result  of  one  day  settling  trades.  To 
avoid  creating  a  customer  segregation 
problem  for  members  with  respect  to 
short  positions  first  appearing  as 
compared  on  settlement  day.  all  one  day 
settling  CNS  items  will  automatically  be 
exempted  from  CNS  delivery  to  the 
extent  they  create  or  increase  an  existing 
short  position.  Members  will  have  the 
ability  through  daily  instructions  to 
override  this  exemption  for  specific 
issues  or  through  standing  instructions 
to  override  this  exemption  for  all  issues. 
The  proposal  also  will  prohibit 
members  with  a  long  position  to  which 
an  exercise  privilege  attaches  from 
submitting  an  exercise  notice  with 
respect  to  one  day  settling  items. 

Currently,  NSCC  guarantees  the 
settlement  of  CNS  trades  as  of  midnight 
of  the  day  they  are  reported  to  members 
as  compared  and  the  settlement  of  non- 
CNS  trades  from  the  morning  of  T+4 
through  and  including  T+5.  Since  one 
day  settling  items  will  appear  on  the 
CTS  initially  on  T+5  settlement  day, 
they  could  settle  before  midnight  of  the 
day  they  are  first  reported  as  compared 
{i.e..  CNS  trades  could  settle  before  the 
guarantee  becomes  effective).  NSCC 
believes  that  one  day  settling 
transactions  should  receive  the  same 
guarantee  of  completion  as  other  trades 
settling  the  same  day.  Accordingly,  a 
secondary  purpose  of  the  rule  proposal 
is  to  revise  NSCC's  trade  guarantee  rules 
to  provide  that  for  CNS  one  day  settling 


■*  The  CTS  will  continue  to  indicate  a  net  position 
of  CNS  and  non-CNS  trades  scheduled  to  settle  the 
next  business  day  and  also  will  show  individual 
positions  in  all  one  day  settling  items  scheduled  to 
settle  ihdl  day.  The  member's  actual  settlement 
position  of  that  day  will  be  a  combination  of  the 
net  positions  reported  the  day  before  and  the  one 
day  settling  items  reported  that  day  on  the  CTS. 
Settlement  of  the  one  day  settling  items  may  occur 
ptior  to  the  issuance  of  the  CTS  reporting  sue  h 
trades. 


items,  the  guarantee  will  be  effective  at 
the  time  NSCC  completes  the  trade 
comparison  process  for  trades  which 
NSCC  compared  or  at  the  time  NSCC 
completes  the  trade  recording  process 
for  trades  which  NSCC  receives  in  a 
locked-in  capacity.^  With  respect  to 
non-CNS  one  day  settling  items,  NSCC 
will  guarantee  such  trades  from 
completion  of  comparison  or  recording 
through  T+5.  If  a  party  to  a  one  day 
settling  trade  is  a  member  of  an 
interfacing  clearing  corporation,  such 
guarantee  will  not  be  applicable  unless 
an  agreement  to  guarantee  such  trade 
exists  between  NSCC  and  the  interfacing 
clearing  corporation. 

Additionally,  the  proposal  provides 
that  transactions  in  securities  which  are 
subject  to  a  voluntary  corporate 
reorganization,  have  a  trade  date  on  or 
before  the  expiration  of  the  voluntary 
corporate  reorganization,  and  are 
compared  or  received  after  T+3  and  at 
least  one  day  prior  to  the  end  of  the 
protect  period '  will  be  processed  on  a 
trade-for-trade  basis.  The  proposal  also 
includes  certain  technical  corrections  to 
NSCC's  rules  and  procedures  by 
deleting  any  reference  to  the  National 
Institutional  Settlement  System 
("NISS")  or  TAD  8  and  by  reclassifying 
Miscellaneous  DeHvery  Order  ("MDO") 
as  simply  a  Delivery  Order  ("DO"). 

The  primary  purpose  of  the  rule 
change  is  to  modify  N5CC's  rules  and 
procedures  in  order  to  provide  a  one 
day  settling  capability.  NSCC  beUeves 
that  members  should  have  the 
opportunity  to  become  familiar  with 
this  new  settlement  feature  before  T+3 
is  implemented.  Accordingly  NSCC 
plans  to  implement  this  enhancement 
while  still  in  the  T+5  cycle. 

(b)  NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  because  the 
rule  proposal  will  facilitates  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 


"This  guarantee  applies  to  all  trades  that  settle  on 
the  next  business  day.  For  example,  trades 
processed  on  T+5  prior  to  the  cut  off  time  will  be 
guaranteed  at  that  time.  A  trade  processed  on  T+5 
after  cut  off  time,  however,  will  still  be  guaranteed 
as  of  midnight  of  the  day  it  is  reported. 

'  The  protect  period  is  a  period  during  which 
NSCC  provides  protection  to  members'  positions  in 
securities  that  are  subject  to  a  voluntary 
reorganization.  The  protect  period  begins  two 
bu.siness  days  before  the  expiration  date  of  a  tender 
offer  through  such  time  as  NSCC  determines,  which 
generally  is  five  business  days  after  thp  date  of  the 
tender  offer. 

"These  references  are  no  longer  needed  because 
they  represent  defunct  organizations. 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)9  of  the  Act 
requires  the  rules  of  a  clearing  agency  bn 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  NSCC's  one  day  settling 
capability  should  help  promote  prompt 
and  accurate  clearing  and  settlement 
because  it  will  increase  the  number  of 
trades  that  are  included  in  the  normal 
settlement  cycle.  Thus,  the  number  of 
failed  trades  and  the  time  required  for 
settlement  should  be  reduced. 

As  discussed  above,  as  of  June  7. 
1995.  a  new  settlement  cycle  of  T+3  will 
be  mandated  by  Commission  Rule  IScf)- 
1.  The  Commission  believes  that 
settlement  of  trades  in  a  shorter  time 
frame  will  reduce  risk  to  the  securities 
market,  including  risk  to  clearing 
corporations  as  a  result  of  member 
failure.  Without  a  one  day  settling 
feature,  it  is  possible  that  many  trades 
may  fail  to  settle  according  to  this 
settlement  time  frame.  Thus,  the 
proposal  is  consistent  with  Section 
17A(b)(3)(F)  '0  of  the  Act  in  that  it 
should  enhance  NSCC's  ability  to 
safeguard  securities  and  funds  under  its 
control. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  participants  should  have  the 
opportunity  to  become  familiar  with  the 
one  day  settling  capability  prior  to  the 
implementation  of  T+3  settlement. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should^le  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
itispection  and  copying  at  the  principal 
oflice  of  NSCC.  All  submissions  should 
rtjfer  to  the  file  number  SR-NSCC-95- 
02  and  should  be  submitted  liy  March 
:n.l995. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-02)  be,  and  hereby  is. 
approved. 

f'oT  the  Commission  tiy  llit;  Divisuin  of 
M;irk,Ht  Regulation,  pursuant  to  tlHlogati^d 
authority." 
lunnlhan  G.  Kat?.. 
S'crrtnry. 

ll'R  rk,c:.  05-3863  Filed  .l-O-O'i;  8  45  iitnl 
EALING  CODE  801CM)1-M 


"  15  U.S.C.  78()- 1(b)(3)(F)  (1988). 
■"IS  IIS.C.  7Bq-l(b)(3)(F)  (1988) 


[Release  No.  34-35454;  File  No.  SR-WA5D- 
94-62,  Amendment  No.  2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  2  to 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Limit  Order  Protection  for 
Member-to-Member  Limit  Order 
Handling  on  Nasdaq 

March  8. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Si^curilies  Fixr.hatigo  Act  of  1934 
( 'Acf).  15  U.S.C.  78s(b)(]).  notice  is 
hcriiby  given  that  on  March  7.  1905,  the 
National  Association  of  Securities 
'loalers.  Inc.  ("NASD"  or  "As.sociation") 
filed  witli  the  Securities  and  Kxchange 
Ctjiiimission  ("SEC  "  or  "Commission") 
an  amendment  to  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
111  l)t;iow.  which  Items  have  been 
prepared  by  the  NASD.  The 
Cniniiiission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
1  hanye  from  interested  persons. 


I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  recently  proposed  to 
amend  SR-NASD-94-62  relating  to 
limit  order  protection  for  member-to- 
member  limit  order  handling  in  The 
Nasdaq  Stock  Market.'  Currently,  the 
NASD's  Interpretation  to  the  Rules  of 
Fair  Practice^  makes  it  a  violation  of  just 
and  equitable  principles  of  trade  for  a 
member  firm  to  trade  ahead  of  its  own 
customer's  limit  orders.  That 
amendment  clarified  that  the  "terms 
and  conditions"  exception  to  the 
Interpretation  applies  only  to  limit 
orders  from  institutional  accounts, 
whether  such  limit  orders  come  from  a 
firm's  own  customers  or  are  member-to- 
member  limit  orders.  The  term 
"institutional  account"  is  defined  in 
Article  III,  Sertion  21(c)(4)  of  the  Rules 
of  Fair  Prat;tic:(;.^  The  NASD  now  is 
proposing  to  amend  the  proposed  rule 
change  to  provide  that  the  "terms  and 
conditions"  exception  to  the 
Interpretation  also  applies  to  fimit 
orders  that  are  10,000  shares  or  more, 
unless  such  orders  are  less  than 
$100,000  in  value,  as  well  as  to  Umil 
orders  from  institutional  accounts. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language, 
including  the  language  that  was  added 
in  the  original  proposal,  is  italicized; 
language  to  be  deleted  is  bracketed. 

Limit  Order  Protection  interpretation  to 
Article  III,  Section  1  of  the  NASD  Rules 
of  Fair  Practice 

To  continue  to  ensure  investor 
protection  and  enhance  market  quality, 
the  NASD  Board  of  Governors  is  issuing 
an  Interpretation  to  the  Rules  of  Fair 
Practice  dealing  with  member  firm 
troiitinent  of  (theirl  customer  limit 
orilers  in  Nasdaq  securities.  This 
Interpretation  will  require  memlwrs 
acting  as  market  makers  to  handle 
[thcirj  customer  limit  orders  with  all 
due  care  so  that  market  makers  do  not 
"trade  ahead"  of  those  limit  orders. 
Thus,  inembeis  actiiiji  as  market  makers 
that  handle  customer  limit  orders. 
\vh,"lhcr  received  from  their  own 
customers  or  from  another  member,  are 
prohibited  from  trading  at  prices  equal 


17  CFR  200.3(>-3(a)ll2)  (1994^ 
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or  superior  to  that  of  the  limit  order 
without  executing  the  limit  order, 
provided  that,  prior  to  September  1. 
1995.  this  prohibition  shall  not  apply  to 
customer  limit  orders  that  a  member 
firm  receives  from  another  member  firm 
and  that  are  greater  than  1 ,000  shares. 
Such  orders  shall  be  protected  from 
executions  at  prices  that  are  superior 
but  not  equal  to  that  of  the  limit  order. 
In  the  interests  of  investor  protection, 
the  NASD  is  eliminating  the  so-called 
disclosure  "safe  harbor"  previously 
established  for  members  that  fully 
disclosed  to  their  customers  the  practice 
of  trading  ahead  of  a  customer  limit 
order  by  a  market-making  firm. 

Interpretation 

Article  III,  Section  1  of  the  Rules  of 
Fair  Practice  states  that: 

A  meml)er.  in  the  conduct  of  his 
business,  shall  observe  high  stmrlnrds 
of  commercial  honor  and  just  ami 
equitable  principles  of  trade. 

The  Best  Execution  Interpretation 
states  that:  In  any  transaction  for  or  with 
a  customer,  a  member  and  persons 
associated  with  a  member  shall  use 
reasonable  diligence  to  ascertain  the 
best  inter-deSler  market  for  the  subject 
security  and  buy  or  sell  in  such  a  market 
so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible  to 
the  customer  under  prevailing  market 
conditions.  Failure  to  exercise  such 
diligence  shall  constitute  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  in  violation  of  Article 
in.  Section  1  of  the  Rules  of  Fair 
Practice. 

In  accordance  with  Article  VH, 
Section  1(a)(2)  of  the  NASD  By-Laws, 
the  following  interpretation  under 
Article  III.  Section  1  of  the  Rules  of  Fair 
Pracliru  has  been  approved  by  the 
Board: 

A  rnem.ber  firm  that  accepts  and  holds 
an  une.vecuted  limit  order  from  a 
customer  (whether  its  own  customer  or 
a  customer  of  another  member)  in  a 
Nasdaq  security  and  that  continues  to 
trade  the  subject  security  for  its  own 
market-making  account  at  prices  that 
would  salis.fy  the  customer's  limit  order, 
without  e.xeruting  that  limit  order, 
(under  the  specific  terms  and  conditions 
by  which  the  order  was  accepted  by  the 
finn.j  shall  be  deemed  to  have  acted  in 
a  manner  inconsistent  with  just  and 
eqtaitahle  principles  of  trade,  in 
violation  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice,  provided  (hat, 
unti!  Septemijcr  1,  1995,  customer  limit 
orders  in  excess  of  1.000  sha.''es  received 
from  another  member  firm  shall  be 
protected  from  the  market  maker's 
executions  at  prices  that  are  superior 
but  not  equal  to  that  of  the  limit  order. 
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and  provided  further,  that  a  member 
firm  may  negotiate  specific  terms  and 
conditions  appHcable  to  the  acceptance 
of  limit  orders  only  with  respect  to  limit 
orders  that  are:  (1)  for  customer 
accounts  that  meet  the  definition  of  an 
"institutional  account"  as  that  term  is 
defined  in  Article  III.  Section  21(c)(4)  of 
the  Rules  of  Fair  Practice;  or  (2)  10,000 
shares  or  greater,  unless  such  orders  are 
less  than  5100,000  in  value.  Nothing  in 
this  section,  however,  requires  members 
to  accept  limit  orders  from  any 
customerlsl. 

By  rescinding  the  safe  harbor  position 
and  adopting  this  Interpretation  of  the 
Rules  of  Fair  Practice,  the  NASD  Board 
wishes  to  emphasize  that  members  may 
not  trade  ahead  of  customer  limit  orders 
in  their  market-making  capacity  even  if 
the  member  had  in  the  past  fully 
disclosed  the  practice  to  its  customers 
prior  to  accepting  limit  orders.  The 
NASD  believes  that,  pursuant  to  Article 
III,  Section  1  of  the  Rules  of  Fair 
Practice,  members  accepting  and 
holding  unexecuted  customer  limit 
orders  owe  certain  duties  to  their 
customers  and  the  customers  of  other 
member  firms  that  may  not  be  overcome 
or  cured  with  disclosure  of  trading 
practices  that  include  trading  ahead  of 
the  customer's  order.  The  terms  and 
conditions  under  which  institutional 
account  or  appropriately  sized  customer 
limit  orders  are  accepted  must  be  made 
clear  to  customers  at  the  time  the  order 
is  accepted  by  the  firm  so  that  trading 
ahead  in  the  firms'  market  making 
capacity  does  not  occur.  For  purposes  of 
this  Interpretation,  a  member  that 
controls  or  is  controlled  by  another 
member  shall  be  considered  a  single 
entity  so  that  if  a  customer's  limit  order 
is  accepted  by  one  affiliate  and 
forwarded  to  another  affiliate  for 
execution,  the  firms  are  considered  a 
single  entity  and  the  market  making  unit 
may  not  trade  ahead  of  that  customer's 
limit  order. 

The  Board  also  wishes  to  emphasize 
that  all  members  accepting  customer 
limit  orders  owe  those  customers  duties 
of  "best  execution"  regardless  of 
whether  the  orders  are  executed  through 
the  members  market  making  capacitv  or 
sent  to  another  member  for  execution. 
As  set  out  above,  the  best  execution 
Interpretation  requires  members  to  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  securitv 
and  buy  or  sell  in  such  a  market  so  that 
the  price  to  the  customer  is  as  favorable 
as  possible  under  prevailing  market 
conditions.  The  NASD  emphasizes  that 
order  entry  firms  should  continue  to 
routinely  monitor  the  handling  of  thi-ir 


customers'  limit  orders  regarding  the 
quality  of  the  execution  received. 

•        *        *        •        * 

II.  Self-regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  its  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Piopoaed  Rule 
Change 

The  purpose  of  the  amendment  to  the 
proposed  rule  change  is  to  expand  the 
Interpretation's  "terms  and  conditions" 
exception  to  the  protection  of  limited 
orders.  The  NASD  is  amending  its 
proposal  to  permit  member  firms  to 
negotiate  terms  and  conditions  for 
certain  larger  sized  customer  orders 
from  accounts  other  than  institutional 
accounts  ("retail  accounts"). 

The  NASD  believes  that  the  terms  and 
conditions  exception  to  the  handling  of 
limit  orders  should  apply  not  only  to 
customer  orders  from  institutional 
accounts,  but  also  to  other  orders  that 
are  usually  perceived  of  as 
"institutional"  in  nature.  To  ensure  that 
markets  makers  are  able  to  negotiate 
regarding  the  handling  of  such  orders, 
the  NASD  is  proposing  to  permit 
markers  to  negotiate  terms  and 
conditions  with  respect  to  orders  of 
retail  accounts  that  are  10,000  shares  or 
greater,  unless  such  orders  are  less  than 
SlOO.OOO  in  value.  This  numerical  size 
limit  is  intended  to  ensure  that  ordinary 
limit  orders  from  detail  accounts  are  not 
subject  to  the  terms  and  conditions 
exception. 

The  provision  allows  market  makers 
to  negotiate  specific  order  handling 
procedures  with  parties  that  deal  in 
larger  sized  orders.  Therefore,  market 
makers  can  employ  appropriate 
strategies  in  filling  larger  sized  order.s. 
The  order  sizes  contained  in  this 
amendment  are  intended  to  ensure  that 
the  Interpretation  provides  limit  order 
protection  for  retail  investors,  while 
maintaining  the  ability  of  market  makers 
to  negotiate  with  respect  to 
institutional-sized  orders,  whether 
account  customers  constitute 
institutional  accounts  or  retail  accounts. 


Accordingly,  the  amendment  provides 
that  a  member  firm  that  accepts  a  limit 
order  from  a  person  or  entity  that  does 
not  fall  with  the  definition  of  institiona' 
account  may  not  initiate  the  negotiation 
of  any  terms  and  conditions  on  the 
acceptance  of  that  limit  order,  unless 
that  jorder  is  for  10.000  shares  or  more 
and  is  for  a  price  of  $100,000  or  greater. 
For  example,  if  an  order  were  for  10,000 
shares,  but  the  price  per  share  were  onlv 
$5.00,  the  total  order  value  would  be 
$50,000.  The  order  would  not  qualify 
for  the  terms  and  conditions  exception 
because  the  total  value  of  the  order 
would  be  less  than  $100,000.  This 
amendment  does  not  affect  the  ability  of 
a  member  firm  to  negotiate  special  terms 
and  conditions  with  the  customer  of  an 
institutional  account,  or  its 
representative,  that  permit  the  finn  to 
trade  ahead  of  or  at  the  same  price  as 
the  limit  order,  regardless  of  the  size  or 
value  of  that  order.  The  amended 
Interpretation  would  apply  to  limit 
orders  placed  by  the  firm's  own 
customers  and  member-to-member  limit 
orders. 

The  NASD  believes  that  this  approach 
accurately  reflects  the  ordinary 
framework  in  which  firms  and 
institutions  typically  negotiate  the 
conditions  under  which  an  institution's 
limit  order  is  to  be  handled.  Moreover, 
in  its  approval  of  the  original  NASD 
Interpretation  regarding  the  handling  of 
customer  limit  orders,"*  the  Commission 
specifically  indicated  its  view  that  the 
terms  and  conditions  language  of  the 
original  Interpretation  was  included  in 
the  NASD  Rule  to  permit  special 
treatment  for  institutional  customer 
limit  orders.  In  addition,  in  its  own 
proposal  regarding  customer  limit  ord<T 
protection  of  Nasdaq  securities'*  the 
Commission  solicited  comment  on  the 
"terms  and  conditions"  provisions  in  its 
rule,  which  would  allow  a  market  maker 
to  set  special  conditions  to  allow  it  to 
employ  the  appropriate  sfratcgv  in 
filling  an  institutional  customer's  order 
without  being  subjected  to  the 
requirements  of  the  proposed  rule.  In 
the  course  of  that  discussion,  the 
Commission  proposed  that  measurable 
characteristics,  such  as  numbers  of 
shares,  or  dollar  value  of  the  order, 
should  be  used  as  means  to  distinguish 
retail  orders  from  institutional  orders 
with  respect  to  terms  and  conditions. 

Of  course,  the  clarification  of  the 
Interpretation  continues  to  permit  a 
member  to  establish  with  its  custonujrs 
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or  the  order  entry  firm  commissions  or 
commission-equivalents  regarding  the 
handling  of  a  limit  order,  provided  that 
the  member  makes  those  charges  clear 
to  the  customer.  In  this  connection,  the 
NASD  notes  that  Nasdaq  market  makers 
are  free  to  negotiate  additional 
compensation  from  order  routing  firms 
to  the  extent  that  such  compensation  is 
economically  and  competitively 
justified.  Similarly,  the  Interpretation 
continues  in  place  the  understanding 
that  nothing  in  the  Interpretation  would 
obligate  a  market  maker  to  accept  limit 
orders  from  any  or  all  customers  or 
member  firms. 

The  NASD  believes  that  the  propo.sed 
rule  change  is  consistent  with  Section 
15A(b)(6)  in  that  these  proposed 
changes  are  designated  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  the.se  securities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  free  and  open  market 
and  a  national  market  system,  and  in 
general  to  protect  investors  and  the 
public  interest. 

(h)  Self-Regulatory  Organization's 
Statemant  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
neces.sary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  as  amended. 
Accordingly,  while  the  NASD  will 
monitor  carefully  for  any  adverse 
competitive  effects  of  the  Interpretation, 
it  believes  that  any  adverse  effects  are 
far  outweighed  by  the  enhanced 
execution  opportunities  provided  public 
investors. 

IC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  In.stitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commisr.ion's  Public  Reference 
Room.  Copic-s  jf  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD'  All 
submissions  should  refer  to  SR-NASD- 
94-62.  Amendment  No.  2  and  should  be 
submitted  by  March  27.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Rfgiilation.  pursuant  to  dolngated 
authority.  17  c:FK  2()0.30-;j(a)(l^). 
Margar*"!  H.  McFarland. 
Deputy  Sei.n'lnrv. 
IFK  Doc.  05-6088  Filed  3-8-9,5;  VZ.WA  pinj 
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DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 
[Public  Notice  2176] 

Imposition  of  Chemical  and  Biological 
Weapons  Proliferation  Sanctions  on 
Foreign  Persons 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  three 
companies  have  engaged  in  chemical 
weapons  proliferation  activities  that 
require  the  imposition  of  sanctions 
pursuant  to  the  Arms  Export  Control 
Act  and  the  Export  Administration  Act 
of  1979  (the  authorities  of  which  were 
most  recently  continued  bv  Executive 
Order  12924'of  August  19.' 1994).  as 
amended  by  the  Chemical  and 
Biological  Weapons  Control  and 
Warfare  Elimination  Act  of  1991. 
EFFECTIVE  DATE:  February  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vann  H.  Van  Diepen.  Office  of 
Chemical.  Biological  and  Missile 
Nonproliferotion.  Bureau  of  Political- 


Military  Affairs.  Department  of  State 
(202-647-4930). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798(a). 
2798(b)).  Sections  llC(a)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(a),  2410c(b)), 
Section  305  of  the  Chemical  and 
Biological  Weapons  Control  and 
Warfare  Elimination  Act  of  1991  (P.L. 
102-182),  Executive  Order  12851  of 
June  11,  1993.  and  State  Department 
Delegation  of  Authority  No.  145  of 
February  4. 1980.  as  amended,  the 
United  States  Government  determined 
that  the  following  foreign  persons, 
currently  operating  in  the  Asia-Pacific 
region,  have  engaged  irt  chemical 
weapons  proliferation  activities  that 
require  the  imposition  of  the  sanctions 
described  in  Section  81(c)  of  tlij  .'.ims 
Export  Control  Act  (22  U.S.C.  27v)o(c)) 
and  Section  llC(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410c(c)): 

1.  Asian  Ways  Limited 

2.  WorldCo  Limited 

3.  Mainway  International 

Accordingly,  the  following. sanctions 
are  being  imposed: 

(A)  Procurement  Sanction.— The 
United  States  Government  shall  not 
procure,  or  enter  into  any  contrnct  for 
the  procurement  of.  anv  goods  or 
ser\"ices  from  the  sanctioned  persons; 
and 

(B)  Import  Sanction. — The 
importation  info  the  United  States  of 
products  produced  by  the  sanctioned 
persons  shall  be  prohibited.     - 

These  sanctions  apply  not  only  to  the 
companies  described  above,  but  al.so  to 
their  divisions,  subunits,  and  any 
succe.ssor  entities.  Questions  as  to 
whether  a  particular  transaction  is 
affected  by  the  sanctions  should  be 
referred  to  the  contact  listed  above.  The 
sanctions  shall  commence  on  February 
18.  1995.  they  will  remain  in  place  for 
at  least  one  year  and  until  further 
notii;c. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  E.xecutive  Order  12851  of  June  11. 
1993. 

D.ite(l:  .March  1. 1995. 
Thomas  E.  McNamara. 

Assistant  Secretary  of  State  for  Puhtiail- 

Military  Affairs. 

|FR  Doc.  9.'i-(>n07  Filed  3-9-95;  8:45  ami 
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(Public  Notice  2175] 

Proposed  UNIDROIT  Multilateral  Treaty 
(Convention)  on  the  International 
Return  of  Stolen  or  Illegally  Exported 
Cultural  Objects;  Request  for  Public 
Comment 

The  International  Institute  for  the 
Unification  of  Private  Law  (UNIDROIT) 
and  the  Government  of  Italy  have 
scheduled  a  diplomatic  conference  for 
June.  1995  which  will  seek  to  conclude 
the  draft  convention  prepared  under 
UNIDROIT  auspices  on  the  International 
Return  of  Stolen  or  Illegally  Exported 
Cultural  Objects.  The  Department  seeks 
public  comment  and  recommendations 
on  this  draft  convention. 

UNIDROIT  has  undertaken  this  effort 
at  the  request  of  the  United  Nations 
Educational,  Scientific  and  Cultural 
Organization  (UNESCO).  The  proposed 
UNIDROIT  convention  does  not  affect 
rights  and  obligations  arising  under  the 
1970  UNESCO  convention  on  the 
protection  of  cultural  property,  to  which 
the  United  Stales  is  a  party. 

The  proposed  UNIDROIT  convention 
has  essentially  two  parts,  the  first 
covering  claims  for  the  international 
return  of  stolen  objects  which  may  be 
brought  by  individual  parties;  the 
second  covering  claims  by  States  for 
return  of  illegally  exported  objects.  The 
Department  has  stated  that  the 
convention  could  only  apply 
prospectively  with  regard  to  any  claims 
for  return  made  in  the  United  States. 
Commentators  on  the  draft  convention 
should  also  take  into  account  the 
following:  First,  there  is  no  commitment 
by  any  federal  agency  at  this  stage  to 
support  U.S.  ratification  of  this 
proposed  convention;  that 
determination  can  only  be  made  after  a 
final  convention  text  is  available. 
Second,  ratification  by  the  Untied  States 
would  need  to  be  accompanied  by 
federal  implementing  legislation  which 
would  further  define  and  clarify  what 
rights  can  he  enforced  and  in  what 
manner.  In  the  event  such  legislation  is 
proposed  in  the  future,  public  comment 
would  be  sought  at  that  time  on  all 
matters  to  be  covered  by  such 
legislation. 

The  draft  convention  and  additional 
treaty  technical  provisions  are  available 
from  the  Office  of  the  Assistant  Legal 
Adviser  for  Private  International  Law 
(L/PIL),  2100  K  Street.  NW..  room  501, 
Washington,  DC  20037-7180. 
Additional  available  documentation 
includes  a  report  on  the  fourth  inter- 
governmental drafting  session  and  an 
explanatory  report  prepared  by  the 
Secretariat  which  does  not  necessarily 
reflect  the  views  of  participating  States. 


Comments  on  the  draft  convention 
from  persons  requesting  these 
documents  should  be  received  not  later 
than  April  15.  For  further  information, 
contact  Harold  S.  Burman.  Executive 
Director.  Advisory  Committee  on 
Private  International  Law.  at  the  above 
address  or  by  fax  at  (202)  653-9854. 
Peter  H.  Pfiuid. 

Assistant  Legal  Adviser  for  Private 
International  Law. 

jFR  Doc.  95-5857  Filed  3-»-95;  8:45  ami 

BILLING  CODE  4710-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March  3, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50159 
Date  filed:  February  27.  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Telex  Mail  Vote  731. 

Switzerland-Greece  fare  application 

(RESO  072g) 
Proposed  Effective  Date:  April  1. 1995 
Docket  Number:  501 72 
Date  filed:  March  1 .  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  MV/PSC/101  dated  January  11. 

1995.  Mail  Vote  S067.  r-1— RPl718a 

r-2— RP1718C 
Proposed  Effective  Date:  June  1 .  1995 
Docket  Number:  501 77 
Date  filed:  March  3,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Telex  Mail  Vote  732, 

Kenya-Tanzania  fares 
Proposed  Effective  Date:  April  1.  1995 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  95-5961  Filed  3-9-95:  8:45  am) 

BILLING  COOE  4»10-«2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  March  3, 1995 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302,1701  et.  seq).  The  due  dale  for 


Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  50160 
Date  filed:  February  27.  1995 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  6.  1995 
Description:  Application  of  United  Air 
Lines.  Inc.  pursuant  to  49  U.S.C. 
Section  41101,  requests  a  certificate  of 
public  convenience  and  necessity  for 
authority  to  offer  scheduled  foreign 
air  transportation  of  persons,  propertv 
and  mail  between  points  in  the 
United  States  and  Kiev  and  Odessa, 
Ukraine,  via  intermediate  points  in 
Europe  (including  but  not  limited  to 
Frankfurt,  Germany). 
Docket  Number:  50161 
Date  filed:  February  27,  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  27,  1995 
Description:  Application  of  Northwest 
Airlines.  Inc..  pursuant  to  49  U.S.C. 
Section  41108  and  subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  foreign  air 
transportation  of  persons,  property 
and  mail  between  any  point  in  the 
United  States  and  any  point  in 
Canada,  subject  to  a  condition  that 
service  to  Vancouver  and  Montreal 
must  be  separately  authorized  for  a 
period  of  two  years,  and  service  to 
Toronto  must  be  separately 
authorized  for  a  period  of  three  years, 
consistent  with  the  phase-in 
provisions  for  those  three  cities  in  the 
U.S.  Canada  Air  transport  Agreement 
signed  on  February  24.  1995. 
Docket  Number:  501 63 
Date  filed:  Fehruary  27.  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  6. 1995 
Description:  Application  of  Northwest 
AirUnes.  Inc..  pursuant  to  49  U.S.C. 
Section  41108  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
provide  scheduled  foreign  air 
transportation  of  passengers,  property 
and  mail  between  points  in  the 
United  States  and  Kiev.  Ukraine,  via 
Amsterdam.  Pursuant  to  the 
Department's  Notice,  Northwest 
further  requests  that  the  Department 
allocate  three  (3)  U.S.-Ukraine 


frequencies  to  Northwest  so  that 
Northwest  may  operate  the  third- 
country  code-share  services  proposed 
herein.  Northwest  requests  that  the 
certificate  be  made  effective  for  a 
period  of  five  years. 

Docket  Number:  50164 

Date  filed:  February  27,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  6.  1995 

Description:  Application  of  Delta  Air 
Lines.  Inc..  pursuant  to  49  U.S.C. 
Section  41102  and  subpart  Q  of  the 
Regulations,  applies  for  (1)  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  provide 
scheduled  foreign  air  transportation 
between  a  point  or  points  in  the 
United  States,  on  the  one  hand,  and 
Kiev  and  Odessa.  Ukraine,  on  the 
other  hand,  via  an  intermediate  point 
in  Europe,  and  (2)  an  allocation  of 
seven  (7)  weekly  round-trip 
frequencies. 

Docket  Number:  50 IbS 

Date  filed:  February  27,  1995 

Due  Date  for  Answers;  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  27.  1995 

Description:  Application  of  Air  Caraibe.s 
Exploitation,  pursuant  to  49  U.S.C. 
Section  41301  of  the  Act  and  subpart 
Q  of  the  Regulations,  applies  for  a 
foreign  air  carrier  permit  to  engage  in 
the  foreign  air  transportation  of 
persons,  property  and  mail  to  conduct 
foreign  charter  air  transportation  of 
persons,  property  and  mail  with  small 
aircraft  between  points  in  the  French 
West  Indies  (Guadeloupe,  Martinique, 
St.  Barthelemy  and  St.  Martin)  and 
Puerto  Rico,  the  U.S.  Virgin  Islands 
and  Miami.  Florida. 

Docket  Number:  50 1 70 

Date  filed:  February  28,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  March  28.  1995 

Description:  Application  of  Phoenix 
Leasing  Corporation,  pursuant  to  49 
U.S.C.  41 102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  points  in 
the  United  States  and  Loretto,  Cabo 
San  Lucas  and  Huatulco,  Mexico. 

Docket  Number:  50173 

Datefileti.  March  1. 1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  29,  1995 

Description:  Joint  Application  of  Federal 
Express  Corporation  and  Evergreen 
International  Airlines,  Inc..  pursuant 
to  49  U.S.C.  Section  41105  of  the  Act 


and  Subpart  Q  of  the  Regulations, 
respectfully  request  approval  of  the 
transfer  to  FedEx  of  the  authority  held 
by  Evergreen  to  transport  property 
and  mail  between  points  in  the  U.S. 
and  points  in  the  People's  Republic  of 
China,  pursuant  to  Evergreen's 
Experimental  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
638  and  related  exemptions  and 
frequency  allocations.  The  Joint 
Applicants  request  that  the 
Department  act  expeditiously  under 
non-oral  show  cause  procedures. 
FedEx  and  Evergreen  have  entered 
into  a  Route  Purchase  and  Transfer 
Agreeaiont  fr.r  the  purchase  and 
transfer  of  Lvergreen's  U.S.-China 
authority 

Docket  Number:  50179 

Date. filed:  March  3. 1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  31.  1995 

Description:  Application  of  Air  Espana, 
S.A.  trading  as  Air  Europa,  pursuant 
to  49  use.  Section  41302  and 
Subpart  Q  of  the  Regulations,  applies 
for  renewal  of  the  Foreign  Air  Carrier 
Permit  it  was  issued  in  1990.  Air 
Europa  seeks  Third  and  Fourth 
Freedom  authority  to  continue  to 
engage  in  charter  foreign  air 
transportation  of  persons  and 
property  between  any  point  or  points 
in  Spain  and  any  point  or  points  in 
the  United  States.  Air  Europa  also 
seeks  Fifth  Freedom  charter  authority 
to  the  maximum  extent  permitted  by 
the  Department,  and  subject  to  the 
Department's  prior  authorization 
requirements. 

Paulette  V.  Twine, 

Chief.  Dorumentary  Serxices  Division. 

|FK  Dor;.  95-5002  Filed  3-9-95;  8:45  am) 
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Maritime  Administration 

Notice  of  Approval  of  Applicant  as 
Trustee 

Notice  is  hereby  given  that  LaSalle 
National  Bank,  National  Association, 
with  offices  at  120  South  LaSallc.  Street. 
Chicago,  Illinois  60603,  has  boon 
approved  as  Trustee  pursuant  to  Public 
Law  100-710  and  46  CFR  Part  221. 

Diitod:  Marcli  6,  1995. 

Dy  Order  of  the  Maritime  Administralor 
|oel  C.  Richard, 
Acting  Secretary. 

iFK  Doc.  0.5-5B27  Filed  3-9-95;  8:45  ami 
BILLING  COOE  49ia-ei-P 


National  Highway  Traffic  Safety 
Administration 

pocket  No.  94-105;  Notice  2] 

Decision  That  Nonconforming  1973 
Triumph  Spitfire  MklV  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonforming  1973  Triumph  Spitfire 
MklV  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1973  Triumph 
Spitfire  MklV  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1973 
Triumph  Spitfire  MklV),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Veh-cle  Safety 
Compliance.  NHTSA  (207-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background  ] 

Under  49  U.S.C.  30141(a)(1)(A)  ! 

(formerly  section  108(c)(3)(.M(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  :he  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  "  14  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  Innng 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
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opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
(Registered  Importer  R-90-005) 
petitioned  NHTSA  to  decide  whether 
1973  Triumph  Spitfire  MklV  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  January  4, 1995  (60  FR 
525)  to  afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  the  vehicle 
admissible  under  any  final  decision 
must  indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
108  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1973  Triumph  Spitfire  MklV  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  i973  Triumph  Spitfire  MklV 
originally  manufactured  for  importation 
into  and  sale  in  the  Untied  States  and 
certified  under  49  U.S.C.  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CKR  593.8:  delegations  of  authorilv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  6. 1995. 
Harry  Thompson. 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

jFR  Doc.  95-5963  Filed  3-9-95:  8:45  am) 
BILLMO  CODE  491fr4»-M 


[Docket  No.  95-11;  Notice  1] 

Ford  Motor  Co.;  Receipt  of  Application 
for  Decision  of  Inconsequential 
Noncompliance 

Ford  Motor  Company  (Ford)  of 
Dearborn,  Michigan  has  determined  that 


some  of  its  windows  fail  to  comply  with 
the  light  transmittance  requirements  of 
49  CFR  571.205.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205. 
"Glazing  Materials,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  Ford  has  also  applied  to  be 
exempt  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301 — "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Standard  No.  205,  which  incorporates 
by  reference,  the  American  National 
Standards  Institute  (ANSI)  "Safety  Code 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways"  Z-26.1-1977,  January  26, 
1977,  as  supplemented  by  Z26.1a,  July 
3, 1980  (ANSI  Z26.1),  specifies  that 
automotive  glazing  materials  used  in 
front,  side  and  rear  windows  of 
passenger  cars  shall  have  a  regular 
luminous  transmittance  of  not  less  than 
70  percent  of  the  light,  at  nonnal 
incidence,  when  measured  in 
accordance  with  "Light  Transmittance, 
Test  2"  of  ANSI  Z-26.1-1980. 

During  the  period  of  October  1994 
through  January  21,  1995,  Ford 
manufactured  approximately  8,250  1995 
Continental  vehicles  on  which  the  front 
door  windows  had  a  luminous 
transmittance  of  approximately  68 
percent.  According  to  Ford, 
miscommunication  between  Ford  Glass 
production  and  fabrication  plants 
concerning  the  properties  and  intended 
use  of  the  glass  resulted  in  its  being 
used  in  the  fabrication  of  windows  for 
use  in  Continental  production. 
Beginning  with  vehicle  production  on 
January  23,  1995,  front  door  windows 
with  a  luminous  transmittance  of  greater 
than  70  percent  have  been  installed. 

Ford  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

In  Ford's  judgment,  the  condition  is 
inconsequential  as  it  relates  to  motor  vehicle 
safely.  Computer  modeling  studies  and  in-car 
evaluations  previously  conducted  by  Ford  to 
assess  the  effect  of  reduced  light 
transmittance  windshields  showed  that  even 
a  5  point  reduction  in  the  percentage  of  light 
transmittance.  from  65  to  60  percent,  resulted 
in  a  reduction  in  seeing  distance  of  only  1 
to  2  percent  during  night  time  driving,  and 
little  or  no  reduction  in  seeing  distance 
during  dusk  and  daytime  driving.  Based  on 
these  studies,  the  subject  Continental  front 
door  windows  with  68  percent  light 
transmittance  (67.5  percent  at  the  door 


window  installed  angle)  would  be  expected 
to  result  in  no  significant  reduction  (less  than 
1  percent)  in  seeing  distance  during  night 
time  driving,  and  virtually  no  reduction 
during  du.^k  and  daytime  driving,  compared 
to  glass  with  a  70  percent  transmittance. 
Reductions  in  seeing  distances  2  percent  or 
less  have  no  practical  or  perceivable  effect  on 
driver  visibility  based  on  observers'  reports 
in  vehicle  evaluations  by  Ford  of 
windshields  with  line-of-sight  transmittance 
in  the  60  to  65  percent  range. 

The  stated  purpose  of  FMVSS  No.  205  to 
which  the  light  transmittance  requirements 
are  directed  is  "to  ensure  a  necessary  degree 
of  transparency  in  motor  vehicle  windows  for 
driver  visibility."  NHTSA,  in  its  March,  1991 
"Report  to  Congress  on  Tinting  of  Motor 
Vehicle  Windows. '  concluded  that  the  light 
transmittance  of  windows  of  the  then  new 
passenger  cars  that  complied  with  Standard 
No.  205  did  not  present  an  unreasonable  risk 
of  accident  occurrence.  The  "new  passenger 
cars"  that  were  considered  to  not  present  an 
unreasonable  risk  had  effective  line-of-sight 
light  transmittance  through  the  windshields 
as  low  as  approximately  63  percent 
(determined  by  a  1990  agency  survey,  the 
results  of  which  were  included  in  the  report). 
While  light  transmittance  and  driver 
visibility  through  front  door  windows  is 
important  to  safe  operation  of  motor  vehicles, 
it  is  not  as  important  as  driver  visibility 
through  vehicle  windshields.  It  follows  that 
if  light  transmittance  levels  as  low  as  63 
percent  through  windshields  do  not  present 
an  unreasonable  risk  to  safety,  then  the  side 
window  glass  in  the  subject  Continentals  also 
present  no  unreasonable  risk  to  safety. 

Therefore,  while  the  use  of  front  window 
glazing  with  luminous  transmittance  less 
than  70  percent  is  technically  a 
noncompliance,  we  believe  the  condition 
presents  no  risk  to  motor  vehicle  safety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  NVV, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  Thi* 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extend  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in  , 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  April  10, 1995. 


(15  U.S.C.  1417:  delegations  of  authority  at 

49  CFR  1.50  and  501.8) 

Barry  Felrice. 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  95-5964  Filed  3-9-95;  8:45  ami 

BILLING  CODE  49ia-«»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

information  Collection  Submitted  to 
0MB  for  Review 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  a  Paperwork  Reduction  Act 
Submission  regarding  an  information 
collection  titled  Examination 
Questiormaire. 

DATES:  Comments  on  this  information 
collection  are  welcome  and  should  be 
submitted  by  March  31, 1995. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  OCC  contact. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  has 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  a  Paperwork  Reduction 
Act  Submission  regarding  the  following 
information  collection: 

Type  of  Review:  Expedited. 

Title:  Examination  Questionnaire. 

Description:  The  OCC  will  Collect 
information  from  each  recently 
examined  financial  institution  regarding 
bank  management's  views  on  the  OCC 
examination.  The  OCC  will  use  this 
information  to  resolve  identified 
difficulties  in  the  examination  process, 
and  to  improve  its  service  to  the 
banking  industry.  This  is  a  revision  of 
a  similar  information  collection 
approved  imder  the  same  OMB  Control 
Nimiber  and  titled  Customer  Service 
InforraatioQ  Collections. 

Form  Number:  CC  2000-01 . 

OMB  Number:  1557-0199. 

Respondents:  Businesses  or  other  for- 
profit. 


Number  of  Respondents:  3,200. 

Total  Annual  Responses:  4,800. 

Average  Hours  Per  Response:  10 
minutes. 

Total  Annual  Burden  Hours:  800. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)395-7340,  Paperwork  Reduction 
Project  1557,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division.  Office  of 
the  Comptroller  of  the  Currency.  250  E 
Street,  SW,  Washington,  EX:  20219. 

Comments:  Comments  regarding  the 
submission  should  be  addressed  to  both 
the  OMB  reviewer  and  the  OCC  contact 
listed  above. 

Dated:  March  6.  1995. 
James  F.E.  Gillespie. 

Director.  Legislative  Sr  Regulatory  Activities. 
[FR  Doc.  95-5877  Filed  3-9-95;  8:45  am] 

8ILUNO  CODE  4810-33-P 


Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasiuy. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  OMB  review  of  an 
information  collection  titled  (MA) — 
Reports  of  Condition  and  Income 
(Interagency  Call  Report). 
DATES:  Comments  on  this  collection  of 
information  are  welcome  and  should  be 
submitted  by  March  27, 1995. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  writing 
the  OCC  contact  at  the  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street  SW..  Washington.  DC  20219. 
ATTN:  1557-0081. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  OMB 
review  of  the  following  information 
collection: 

Type  of  Review:  Revision — ^Expedited. 

Title:  (MA) — Reports  of  Condition  and 
Income  (Interagency  Call  Report). 


Description:  National  banks  file 
reports  pursuant  to  12  U.S.C.  161  and     ■ 
other  statutes.  Data  are  used  to  evaluate 
and  monitor  the  financial  condition  and 
earnings  performance  of  individual 
banks  as  well  as  the  entire  banking 
industry. 

The  more  significant  proposed 
changes  include  expanded  disclosures 
about  a  bank's  involvement  with  off- 
balance-sheet  activities,  certain  types  of 
securities  and  certain  reciprocal 
demand  balances  needed  for  deposit 
insurance  assessment  purposes.  Further, 
the  agencies  would  delete  certain 
existing  items,  such  as  information 
regarding  mandatory  convertible  debt, 
quarterly  reconcilement  of  the 
agricultural  loan  loss  deferral  account, 
recoveries  of  "Special-Category  Loans." 
Finally,  the  agencies  would  make 
several  clarifying  changes  to  the 
instructions. 

Fomj  Number:  FFTEC  031.  032.  033. 
and  034. 

OMB  Number:  1557-0081. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  3,400. 

Total  Annual  Responses:  13,600. 

Average  Number  of  Hours  Per 
Response:  37.9. 

Total  Annual  Burden  Hours:  515,440. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0081,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division. 

Comments:  Comments  regarding  the 
submission  should  be  addressed  to  both 
the  OMB  reviewer  and  the  OCC  contact 
listed  above. 

Dated:  March  6. 1995. 
James  F.  E.  Gillespie, 

Director,  Legislative  S-  Regulatory  Activities. 
[FR  Doc.  95-5878  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  4810-33-P 

Pocket  No.  95-05] 
Preemption  Determination 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  pubUshing  for 
comment  a  written  request  for  the  OCCs 
determination  of  whether  Federal  law 
preempts  the  application  of  a  Texas 
regulation  that  prescribes  certain 
requirements  relating  to  the  signs  and 
advertising  used  to  identify  branch 
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banking  facilities  located  in  Texas.  This 
notice  and  request  for  comment  is 
provided  pursuant  to  section  114  of  the 
Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act  of  1994.  It  is 
intended  to  provide  interested  persons 
with  an  opportunity  to  provide 
comments  prior  to  the  OCC's  issuance  of 
a  final  opinion  letter  responding  to  the 
request. 

DATES:  Comments  should  be  submitted 
on  or  before  April  10.  1995. 
ADDRESSES:  Comments  should  be  sent  to 
the  Communications  Division,  250  E 
Street  SW..  Third  Floor,  Washington, 
DC  20219.  Attention:  Docket  No.  95-05. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
same  location.  Appointments  for 
inspection  of  comments  can  be  made  by 
calling  (202)  874-4700. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
E.  Auerbach,  Senior  Attorney,  Bank 
Activities  and  Structure  Division,  (202) 
874-5300. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (section  114). 
Pub.  L.  103-328  (12  U.S.C.  43), 
generally  requires  the  CX]C  to  publish  in 
the  Federal  Register  a  descriptive  notice 
of  certain  requests  that  the  OCC  receives 
for  preemption  determinations.  The 
OCC  must  publish  this  notice  before  it 
issues  any  opinion  letter  or  interpretive 
rule  concluding  that  Federal  law 
preempts  the  application  to  a  national 
bank  of  any  State  law  regarding 
community  reinvestment,  consumer 
protection,  fair  lending,  or  the 
establishment  of  intrastate  branches 
(four  designated  areas).  The  OCC  must 
give  interested  persons  at  least  30  days 
to  submit  written  comments,  and  must 
consider  the  comments  in  developing 
the  final  opinion  letter  or  interpretive 
rule.  The  OCC  must  publish  in  the 
Federal  Register  any  final  opinion  letter 
or  interpretive  rule  that  concludes  that 
Federal  law  preempts  State  law  in  the 
four  designated  areas.  Section  114  also 
provides  certain  exceptions,  not 
applicable  to  the  present  request,  to  the 
Federal  Register  publication 
requirements. 

Specific  Request  for  OCC  Preemption 
Determination 

The  OCC  has  been  asked  to  determine 
whether  Federal  law  preempts  the 
application  of  Texas  Rule  3.92,  7  Tex. 
Admin.  Code  Section  3.92  (Rule). 
"Naming  and  Advertising  of  Branch 
Facilities,"  in  its  entirety,  to  national 
banks.  The  Rule  was  adopted  by  the 


Texas  State  Finance  Commission  on 
August  19,  1994,  pursuant  to  Texas 
Civil  Statutes  Section  342-917. 
"Identification  of  Facilities,"  which 
generally  provides  that  a  bank  may  not 
use  any  form  of  advertising  that  implies 
or  tends  to  imply  that  a  branch  facility 
is  a  separate  bank. 

The  Rule  prohibits  advertising  of  a 
branch  facility  in  a  manner  which 
implies  or  fosters  the  perception  that  a 
branch  facility  is  a  separate  bank.  While 
the  Rule  applies  to  all  banks  located  in 
Texas,  its  provisions  and  prohibitions 
would  most  directly  affect  those  banks 
that  have  what  might  be  termed  a 
"generic  name"  followed  by  a 
"geographic  modifier"  (e.g..  First 
National  Bank  of  Dallas,  Second  State 
Bank  of  Austin),  rather  than  what  the 
Rule  terms  a  "unique  legal  name"  such 
as  "Jones  National  Bank"  or  "Smith 
Bank."  The  principal  provisions  of  the 
Rule  include  the  following: 

1.  Upon  acquisition  of  one  bank  to 
serve  as  a  branch  of  another  bank,  use 
of  the  prior  name  of  the  extinguished 
bank  to  identify  the  acquired  bank 
facility  is  prohibited  on  all  signs, 
advertising  and  bank  documents. 

2.  A  sign  directing  the  public  to  a 
branch  facility  must  contain  either  the 
legal  name  of  the  bank  or  a  unique  logo, 
trademark,  or  service  mark  of  the  bank. 
If  a  separate  identifying  name  is  used  for 
the  branch  facility  that  either  contains 
the  word  "bank"  or  does  not  contain  the 
word  "branch"  and  further  does  not 
identify  the  facility  as  a  branch,  then  an 
additional  sign  at  the  branch  facility 
must  identify  the  legal  name  of  the  bank 
and  identify  the  facility  as  a  branch. 
This  additional  sign,  for  example,  could 
consist  of  lettering  on  the  entrance  door 
or  any  other  lettering  visible  to  the 
public. 

3.  The  legal  name  of  a  bank  is  the  full 
bank  name  as  reflected  in  its  charter, 
except  that  in  signs  and  advertising  a 
bank  may  omit  terms  which  are  either 
indicators  of  corporate  status  (N.A.,  Inc.. 
Corp.,  L.B.A.)  or  geographic  modifiers. 
However,  where  a  bank  without  a 
unique  legal  name  proposes  to  establish 
a  branch  faciUty  (other  than  one  within 
the  city  of  domicile)  within  the  same 
city  as  or  within  a  30-mile  radius  of  a 
pre-existing  facility  of  a  bank  with  the 
same  or  substantially  similar  legal 
name,  the  bank  must  either  include  the 
geographic  modifier  on  its  signs, 
disclose  the  city  of  its  domicile  on  all 
signs  directing  the  public  to  the  branch, 
or  else  put  up  a  separate  sign  notifying 
the  public  that  the  facility  is  a  branch. 

4.  If  a  bank  without  a  unique  legal 
name  chooses  not  to  place  the  signs  as 
described  in  the  foregoing  paragraph, 
then  the  Rule  requires  the  bank  to 


provide  notice  to  all  existing  bank 
facilities  of  other  banks  within  the  same 
banking  market  as  the  proposed  branch 
location  that  have  the  same  or 
substantially  similar  legal  name, 
disregarding  geographic  modifiers, 
specifically  advising  the  recipient  of  the 
name  to  be  used  in  connection  with  the 
proposed  branch  facility.  Banks  so 
notified  then  have  the  opportunity  to 
file  a  protest  regarding  the  name  of  the 
proposed  branch  with  the  Texas  State 
Banking  Commission  (for  state  banks)  or 
with  the  OCC  (for  national  banks). 

5.  While  banks  in  Texas,  like  other 
businesses,  may  operate  under  an 
assumed  or  professional  name,  they  may 
not  use  an  assumed  name  to  evade  the 
Rule. 

6.  The  Rule  does  not  prescribe 
specifics  such  as  number,  size,  or 
location  of  signs,  size  of  lettering,  and 
so  on.  Further,  it  does  not  require  that 
branch  names,  signs,  or  advertising  be 
approved  by  any  regulatory  authority. 

Request  for  Comments 

The  OCC  requests  comments  on  all 
aspects  of  the  request  for  a 
determination  of  whether  the 
application  of  the  Rule  to  national  banks 
is  preempted  by  Federal  law. 

Dated:  March  6.  1995. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
|FR  Doc.  95-5879  Filed  3-9-95;  8:45  ami 

BILUNG  CODE  4aiO-33-P 


Fiscal  Service 

[DepL  Circ.  570, 1994  Rev.,  Supp.  No.  13; 
4-00236] 

Harco  National  Insurance  Company; 
Surety  Companies  Acceptable  on 
Federal  Boncts;  Redomestication 

Harco  National  Insurance  Company 
has  redomesticated  from  the  state  of 
New  York  to  the  State  of  Illinois 
effective  December  31, 1994.  The 
company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  at  59 
FR  34158,  July  l',  1994. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1994 
revision,  on  page  34158  to  reflect  this 
change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  3700  East  West  Highway,  Rm. 
6F04,  Hyattsville,  MD  20782,  telephone 
(FTS/202)  874-6507. 


Dated:  March  3, 1995. 
Charles  F.  Schwan  m, 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
(FR  Doc.  95-5859  Filed  3-9-95;  8:45  am) 
BILUNQ  CODE  4810-OS-M 


[Dept  CIrc.  570, 1994— Rev..  Supp.  No.  11; 
4-00236] 

Municipal  Bond  Investors  Assurance 
Corporation;  Surety  Companies 
Acceptable  on  Federal  Bonds; 
Termination  of  Authority 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Municipal  Bond  Investors 
Assurance  Corporation  of  Armonk,  New 
York,  under  the  United  States  Code. 
Title  31,  Sections  9304-9308  to  qualify 
as  an  acceptable  surety  on  Federal 
bonds  is  terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34166,  July  1, 1994,  and 
subsequently  suspended  effective 
December  20, 1994,  at  60  FR  531, 
January  4,  1995. 

With  respect  to  any  surety  bonds 
currently  in  force  writh  Municipal  Bond 
Investors  Assurance  Corporation,  bond- 
approving  officers  may  let  such  bonds 
run  to  expiration  and  need  not  secure 
new  bonds.  However,  no  new  bonds 
should  be  accepted  from  the  Company. 
In  addition,  bonds  that  are  continuous 
in  nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Hyattsville,  MD 
20782,  telephone  (202/FTS)  874-6779. 

Dated:  February  28,  1995. 
Charles  F.  Schwan  m. 

Director.  Funds  Management  Division. 

Financial  Management  Service. 

[FR  Doc.  95-5860  Filed  3-9-95;  8:45  am) 

BILLING  CODE  4810-3S-M 


[Dept.  CIrc.  570, 1994  Rev.,  Supp.  No.  12; 
4-00236] 

Reliance  Surety  Company;  Surety 
Companies  Acceptable  on  Federal 
Bonds 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1994  Revision,  on  page  34174  to 
reflect  this  addition: 


Reliance  Surety  Company.  Business 
Address:  4  Fenn  Center  Plaza. 
Philadelphia.  Pennsylvania  19103. 
Phone:  (215)  864-4000.  Underwriting 
Limitation  b/:  $1,262,000.  Surety 
Licenses  c/:  AL.  AK.  AZ,  AR.  CO,  DE, 
DC,  GA,  HI,  ID.  IL,  IN,  L\,  KS.  KY.  LA. 
MD.  MA.  MN.  MS,  MO,  MT,  NE,  NV, 
NJ,  NM,  NC.  ND,  OH,  OK.  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VA,  WV,  WI,  WY. 
Incorporated  in:  Delaware. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Funds  Management  Division.  Financial 
Management  Service,  Department  of  the 
Treasury.  Hyattsville.  MD,  telephone 
(202) 874-6905. 

Dated:  March  3,  1995. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc.  95-5861  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  4S1(MS-M 


Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  2.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 

Comptroller  of  the  Currency  (OCC) 

OMB  Number:  1557-0124. 

Form  Number:  TA-1 . 

Type  of  Review':  Revision. 

Title:  Uniform  Form  for  Registration 
and  Amendment  to  Registration  as  a 
Transfer  Agent. 

Description:  This  form  is  used  by 
national  banks  and  national  bank 
subsidiaries  for  registration  and 
amendment  to  registration  as  a  transfer 
agent. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
105. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour,  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  46  hours. 

Clearance  Officer:  John  Ference  (202) 
874-4697,  Comptroller  of  the  Currency. 
250  E  Street.  S.W.,  Washington.  DC 
20219. 

OMB  Reviev^'er:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc  95-5874  Filed  3-9-95;  8:45  am) 
BILLING  CODE  4810-33-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  3,  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue",  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0367. 

Form  Number:  IRS  Forms  4804  and 
4801. 

Type  ofReiiew:  Revision. 

Title:  Transmittal  of  Information 
Returns  Reported  Magnetically/ 
Electronically  (4804);  Transmittal  of 
Information  Returns  Reported 
Magnetically/  Electronically 
(Continuation  of  Form  4804)  (4802). 

Description:  26  U.S.C.  6041  and  6042 
require  all  persons  engaged  in  a  trade  or 
business  and  making  payments  of 
taxable  income  must  file  reports  of  this 
income  with  the  Internal  Revenue 
Ser\'ice  (IRS).  In  certain  cases,  this 
information  must  be  filed  on  magnetic 
media.  Forms  4804  and  4802  are  used 
to  provide  a  signature  and  balancing 
totals  for  magnetic  media  filers  of 
information  returns. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
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Not-for-profit  institutions,  Farms, 
Federal  Co  •Hmment,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
37,640. 

Estimated  Burden  Hours  Per 
Respondent: 

Preparing  form  4804 — 18  min. 

Preparing  form  4802 — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
45,406  hours. 

OMB  Number:  1545-1226. 

Regulation  ID  Number:  FI-59-89 
Final. 

Type  of  Review:  Extension. 

Title:  Proceeds  of  Bonds  Used  for 
Reimbursement. 

[description:  The  rules  require  record 
maintenance  by  a  State  or  Local 
Government  or  section  501(c)(3) 
organization  issuing  tax-exempt  bonds 
("Issuer")  to  reimburse  itself  for 
previously-paid  expenses.  This 
recordkeeping  will  establish  that  the 
Issuer  had  an  intent,  when  it  paid  an 


expense,  to  later  issue  a  reimbursement 
bond. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
2,500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours,  24  minutes. 

Frequency  of  Response:  On  occasion. 
Weekly.  Monthly,  Quarterly,  Semi- 
annually, Annually,  Biennially,  Other. 

Estimated  Total  Recordkeeping 
Burden:  6,000  hours. 

OMB  Number:  1545-1296. 

Regulation  ID  Number:  PS-27-91  (TD 
8442)  Final. 

Type  of  Review:  Extension. 

Title:  Procedural  Rules  for  Excise 
Taxes  Currently  Reportable  on  Form 
720. 

Description:  Section  6302(c) 
authorizes  the  use  of  Government 
depositaries.  These  regulations  provide 
reporting  and  recordkeeping  rules 
relating  to  the  use  of  Government 
depositaries  for  taxes  imposed  by 
chapter  33  of  the  Code. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  9,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 60  hours. 
Reporting — 30  minutes. 

Frequency  of  Response:  On  occasion, 
Quarterly,  Other. 

Estimated  Total  Recordkeeping 
Burden:  241,850  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue. 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-5875  Filed  3-9-95;  8:45  am] 
BILUNG  CODE  4830-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSINATION  RECORD  REVIEW  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  60  FR  9722, 

Feb. 20, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  1:30  p.m.,  March  7,  1995. 

CHANGES  IN  THE  MEETING:  The  place  of 

the  meeting  has  been  changed  to:  Fifth 

Floor  Theater,  National  Archives  and 

Records  Administration,  7th  and 

Pennsylvania  Ave.,  NW,  Washington, 

D.C.  20408. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoluk,  Press  and  Public 

Affairs  Officer,  600  E  Street,  NW, 

Second  Floor,  Washington,  D.C.  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

Sheryl  L.  Walter, 

General  Counsel. 

[FR  Doc.  95-6112  Filed  3-8-95;  2:55  pm) 

BILUNO  CODE  6820-TD-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:13  a.m.  on  Tuesday,  March  7, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  and  corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki 
Tigert  Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  close  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10) 


of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  March  7,  1995. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
[FR  Doc.  95-6084  Filed  3-8-95;  11:10  am] 

BILUNO  CODE  6714-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  March  15, 1995,  10:00 
a.m. 

PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — litems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docujnents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  626th  Meeting — 
March  IS,  1995,  Regular  Meeting  (lO.-OO 
a.m.) 

CAH-1. 
Project  No.  2587-003,  Northern  States 
Power  Company — Wisconsin 
CAH-2. 
Project  No.  11459-002,  Washington  County 
Water  Conservancy  District 
CAH-3. 
Project  No.  1869-011,  Montana  Power 
Company 
CAH-4. 

Omitted 
CAH-5. 
Project  No.  4632-019,  Clifton  Power 
Corporation 
CAH-6. 

Omitted 
CAH-7. 

Omitted 
CAH-8. 


Project  No.  7192-003,  Eagle  Hydro  Partners 
CAH-9. 
Project  No.  11240-000,  Swanton  Village, 

Vermont 
Project  No.  11241-000,  Vermont  Hydro 

Associates 

Consent  Agenda — Electric 

CAE-1. 

Docket  Nos.  ER95-457-000,  ER94-961-001 
and  ER95-469-000.  Florida  Power 
Corporation 
CAE-2. 

Docket  No.  ER94-t561-000,  Citizens 
Utilities  Company 
CAE-3. 

Docket  No.  ER95-342-000,  PacifiCorp 
CAE-4. 
Docket  No.  ER94-11 14-000.  Puget  Sound 
Power  &  Light  Company 
CAE-5. 

Docket  No.  ER92-24  2-000,  Allegheny 

Generating  Comftany 
Docket  No.  EL92-1O-000,  Consumer 
Advocate  Division  of  The  West  Virginia 
Public  Service  Commission,  et  al.  v. 
Allegheny  Generating  Company 
Docket  No.  EL94-24-000,  Consumer 
Advocate  Division  of  the  West  Virginia 
Public  Service  Commission,  et  al.  v. 
Allegheny  Generating  Company 
CAE-6. 
Docket  No.  TX94-5-000,  Old  Dominion 

Electric  Cooperative ,  Inc. 
Docket  No.  ER94-1 3 19-000,  Delmarva 
Power  &  Light  Company 
CAE-7. 
Docket  No.  ER94-692-001,  Concord 
Electric  Company 
CAE-8. 

Docket  Nos.  ER93-523-000,  002.  ER93- 
533-000  and  002,  Western  Resources, 
Inc.  and  Kansas  Gas  &  Electric  Company 
CAE-9. 
Docket  Nos.  ER94-1625-001  and  ER95- 
264-001,  Wisconsin  Electric  Power 
Company 
CAE-10. 

Docket  No.  AC91-1 10-001,  PacifiCorp 
CAE-1 1. 
Docket  No.  ER94-1691-002,  AIG  Trading 
Corporation 
CAE-12. 

Docket  No.  QF83-333-004,  Cal  Ban 
Corp>oration 
CAE-13. 
Docket  No.  RM92-1 2-001,  Streamlining  of 
Regulations  Pertaining  to  Parts  II  and  ID 
of  the  Federal  Power  Act  and  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
CAE-14. 
Docket  No.  RM93-2O-001,  Electronic 
Filing  of  Form  No.  1  and  Delegation  to 
Chief  Accountant 
CAE-1 5. 
Docket  No.  EL95-27-000,  OGE  Fulton. 
LLC 
CAE-16. 
Docket  No.  AC95-53-000,  Appalachian 
Power  Company 
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Consent  Agenda — Oil  and  Gas 

CAG-1. 

Docket  Nos.  RP92-237-012.  013.  014,  015, 
RP95-60-001  and  RP95-168-000, 
Alabama-Tennessee  Natural  Gas 
Company 
CAG-a. 

Docket  No.  RP95-160-000.  Texas  Gas 
Transmission  Corporation 
CAG-3. 
Docket  No.  RP95-164-O00,  Texas  Eastern 
Transmission  Corp>oration 
CAG-4. 

Docket  No.  TM95-8-29-000. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-5. 
Docket  No.  RP95-1 70-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-6. 

Docket  No.  RP95-161-000,  Northern 
>       Natural  Gas  Company 
CAG-7. 
Docket  No.  RP95-165-000,  Pacific  Gas 
Transmission  Company 
CAG-8. 

Omitted 
CAG-9. 

Omitted 
CAG-1 0. 
Docket  No.  GT94-50-000,  East  Tennessee 
Natural  Gas  Company 
CAG-11. 
Docket  No.  GT95-10-000,  Texas  Eastern 
Transmission  Corporation 
CAG-1 2. 

Docket  Nos.  RP94-1 57-000.  TM95-2-21- 
001,  002  and  TM95-3-21-001,  Columbia 
Gas  Transmission  Corporation 
CAG-13. 

Docket  No.  RP94-341-001.  Texas  Gas 
Transmission  Corporation 
CAG-14. 
Docket  No.  RP95-1 19-000,  Columbia  Gas 
Transmission  Corporation 
CAG-15. 

Docket  No.  TM95-2-22-000,  CNG 
Transmission  Corporation 
CAG-16. 

Docket  Nos.  CP93-505-OOO,  003,  004  and 
,  RP95-1 62-000,  Panhandle  Eastern  Pipe 

Line  Company 
Docket  No.  CP93-50fr-003  and  004. 
Panhandle  Gathering  Company 
CAG-1 7. 

Omitted 
CAG-18. 
Docket  No.  RP92-122-003,  Trunkline  LNG 
Company 
CAG-1 9. 

Docket  Nos.  RP93-184-002,  RP93-185-003 
and  RP94-76-001,  Carnegie  Natural  Gas 
Company 
CAG-20. 

Docket  Nos.  RP95-26-000,  RP94-2ia-O00 
and  RP94-106-000,  Pacific  Gas 
Transmission  Company 
CAG-21. 
Docket  No.  RP94-394-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-22. 

Omitted 
CAG-23. 
Docket  No.  RP95-55-000.  Questar  Pipeline 
Company 
CAG-24. 


Omitted 
CAG-25. 
Docket  No.  RP93-1 4-000.  Algonquin  Gas 
Transmission  Company 
CAG-26. 
Docket  No.  PR94-1 1-000,  Olympic 
Pipeline  Company 
CAG-27. 

Omitted 
CAG-28. 

Docket  Nos.  RP94-1 79-002,  RP94-86-002 
and  RP94-252-002,  Natural  Gas  Pipeline 
Company  of  America 
CAG-29. 

Omitted 
CAG-30. 
Docket  No.  RP94-28&-001,  Richmond 
Power  Enterprise,  L.P. 
CAG-31. 

Docket  No.  RP95-22-001,  ANR  Pipeline 
Company 
CAG-3  2. 
Docket  No.  RP95-30-001,  Koch  Gateway 
Pipeline  Company 
CAG-3  3. 

Docket  No.  RP95-37-002,  South  Georgia 
Natural  Gas  Company 
CAG-34. 
Docket  Nos.  RP85-39-019  and  020, 
Wyoming  Interstate  Company,  Ltd. 
CAG-35. 

Docket  Nos.  TM94-4-34-004  and  005. 
Florida  Gas  Transmission  Company 
CAG-36. 
Docket  No.  RP91-203-051,  Tennessee  Gas 
Pipeline  Company 
CAG-37. 
Docket  No.  RP95-97-OO0.  Questar  Pipeline 
Company  v.  PacifiCorp 
CAG-38. 

Omitted 
CAG-39. 

Omitted 
CAG-40. 

Docket  No.  CP93-200-003.  CNG 

Transmission  Corporation 
Docket  No.  CP93-1 98-003,  Big  Sandy  Gas 
Company 
CAG-41. 

Docket  No.  CP93-258-004,  Mojave 
Pipeline  Company 
CAG-42. 
Docket  No.  CP93-4 12-001.  Northwest 
Pipeline  Corf)oration 
CAG-43. 

Docket  No.  CP93-552-002,  Carnegie 
Natural  Gas  Company  and  Carnegie 
Interstate  Pipeline  Company 
CAG-44. 

Docket  No.  CP94-1 09-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-45. 
Docket  No.  CP94-2 19-001,  Tennessee  Gas 
Pipeline  Company 
CAG-46. 
Docket  No.  CP94-2 86-00 1 ,  Northern 

Natural  Gas  Company 
Docket  No.  CP94-574-001.  Peach  Ridge 
Pipeline,  Inc. 
CAG-47. 

Docket  Nos.  CP92-184-O04,  007  and  009, 
Texas  Eastern  Transmission  Corporation 

c:ag-48. 

Docket  No.  CP94-74O-O00,  Williams 
Natural  Gas  Company 
CAG-49. 


Docket  No.  CP95-1 79-000.  Havre  Pipeline 
Company,  LLC 
CAG-50. 
Docket  No.  CP94-3 19-000,  TCP  Gathering 
Company 
CAG-51. 
Docket  No.  CP94-672-000,  Colorado 
Interstate  Gas  Company 
CAG-52. 
Docket  No.  CP94-575-000,  El  Paso  Natural 
Gas  Company 
CAG-53. 

Docket  No.  CP94-591-000,  Williams 
Natural  Gas  Company 
CAG-54. 
Docket  No.  CP89-1 525-006,  Northwest 
Pipeline  Corporation 
CAG-55. 

Omitted 
CAG-56. 
Docket  No.  PR94-1 0-000,  AIM  Pipeline 
Company 
CAG-5  7. 
Docket  No.  RP95-1 69-000,  K  N  Interstate 
Gas  Transmission  Company 
CAG-58. 
Docket  Nos.  RP94-422-OO0  and  001,  Texas 
Gas  Transmission  Corporation 
CAG-59. 
Docket  Nos.  RP93-198-003  and  004, 
Alabama-Tennessee  Natural  Gas 
Company 

Hydro  Agenda 

H-1. 
Docket  No.  RM93-7-000,  Charges  and  Fees 
for  Hydroelectric  Projects.  Final  Rule. 

Electric  Agenda 

E-1. 

Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

TI.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  March  8, 1995. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-6167  Filed  3-8-95;  3:51  pm] 

BILLING  CODE  6717-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
March  15. 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  natiu-e,  no 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  voted 


on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  items  be 
moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulation  E 
(Electronic  Fund  Transfers)  regarding 
identification  of  consumer  accounts  on 
terminal  receipts  at  automated  teller 
machines  (ATMs).  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0859) 

2.  Proposed  amendments  to  Regulation  Z 
(Truth  in  Lending)  concerning  "reverse 
mortgages"  and  high-rate  or  high-fee 
mortgages.  (Proposed  earlier  for  public 
conunent;  Docket  No.  R-0858). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda 

Please  Note  That  No  Ehscussion  Items 
Are  Scheduled  For  This  Meeting. 

Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  S5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  8, 1995, 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6074  Filed  3-8-95;  10:56  am] 
BILUNQ  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday.  March  15. 1995. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  8, 1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6075  Filed  3-8-95;  10:56  am] 
BILUNO  CODE  eZIO-OI-P 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting — Changes 

PREVIOUS  FEDERAL  REGISTER  CITATION:  60 
FR  12824. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  The  Legal  Services  Corporation 
Board  of  Directors  will  meet  on  March 
18. 1995.  The  meeting  will  commence  at 
9:00  a.m.  on  March  18, 1995. 
PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Legal  Services  Corporation, 
750  1st  Street.  N.E.,  Board  Room.  11th 
Floor.  Washington.  D.C.  2002.  (202) 
336-8800. 

CHANGES  TO  THE  MEETING: 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  has 
increased  the  number  of  days  it  will 
meet  to  two.  The  two-day  meeting  will 
now  commence  at  4:00  p.m.  on  March 
17, 1995.  and  will  reconvene  at  9:00 
a.m.  on  March  18,  1995. 

The  agenda  published  originally 
remains  unchanged.  However,  it  is 
anticipated  that  proposed  changes  to  the 
Corporation's  bylaws  will  be  considered 
on  Friday.  March  17, 1995.  All  other 
agenda  items  are  expected  to  be  taken  in 
order. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  March  8,  1995. 
Patricia  D.  Batie 
Corporate  Secretary. 

(FR  Doc.  95-6102  Filed  3-8-95;  8:45  am) 
BILLING  CODE  70S0-01-M 
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DEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  372 

[Docket  No.  93-165-3] 
RIN  0S79-AA33 

National  Environmental  Policy  Act 
Implementing  Procedures 

Correction 

In  rule  document  95-2450  beginning 
on  page  6000  in  the  issue  of  Wednesday, 
February  1, 1995,  make  the  following 
corrections: 

§372.5    [Corrected] 

1.  On  page  6004,  in  the  first  column, 
in  §  372.5(d),  in  the  eighth  line,  the 
second  "and"  should  read  "an". 

§372.6    [Corrected] 

2.  On  page  6004,  in  the  second 
column,  in  §  372.6,  in  the  second  line 
from  the  bottom,  "opportunities" 
should  read  "opportunity". 

§372.7    [Corrected] 

3.  On  page  6004,  in  the  second 
column,  in  §  372.7,  in  the  second  line, 
"programs"  should  read  "program". 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  95-007-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Com 

Correction 

In  notice  document  95-4182 
beginning  on  page  9656  in  the  issue  of 


Thursday,  February  21, 1995,  make  the 
following  corrections: 

1.  On  page  9656,  in  the  second 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  first  paragraph,  in 
the  third  line,  "Information"  should 
read  "Introduction". 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  sixth  line,  "protein"  should  read 
"protoxin";  and  in  the  seventh  line  from 
the  bottom,  "market"  should  read 
"marker". 

BILLINO  CODE  1506-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-139-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Cotton 

Correction 

In  notice  document  95-3290 
beginning  on  page  7746  in  the  issue  of 
Thursday,  February  9,  1995,  make  the 
following  corrections: 

1.  On  page  7746,  in  the  second 
column,  in  the  last  paragraph,  in  the 
third  line  from  the  bottom,  "Bollgard" 
was  misspelled. 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  fourth  line,  "phosphotransferase" 
was  misspelled. 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-128-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

Correction 

In  notice  document  95-423  beginning 
on  page  2372  in  the  issue  of  Monday. 
January  9. 1995.  make  the  following 
correction: 


On  page  2372.  in  the  table,  in  the 
second  entry,  in  the  last  column. 
"Illinois."  was  omitted. 


BILLING  COOE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-050-1 220-00-24-1  A]  I 

Supplemental  Shooting  Regulations 

Correction 

Notice  document  95-3273.  beginning 
on  page  7743  in  the  issue  of  February 
9. 1995,  was  inadvertently  published  in 
the  proposed  rule  section  of  that  issue. 
It  should  have  appeared  in  the  Notices 
section  and  the  >43  CFR  Part  8360> 
citation  should  not  have  been  included 
as  part  of  the  document. 

BILUNG  CODE  1505-01-0 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Appendix  G  to  Chapter  7 

[AIDAR  Notice  95-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

Correction 

In  rule  document  95-4111  beginning 
on  page  11911  in  the  issue  of  Friday, 
March  3, 1995,  make  the  following 
corrections: 

Appenix  G  to  Chapter  7  [Corrected] 

On  page  11913,  in  the  first  column,  in 
Appendix  G  to  Chapter  7,  in  2.(a).  the 
last  two  lines  should  read  "negotiate 
and  execute  contracts  (see  AIDAR 
Appendix  A).". 

BILUNG  CODE  1505-01-0 
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DEPARTMENT  OF  THE  TREASURY 

- 

Internal  Revenue  Service 

26  CFR  Part  1 

[FI-59-91] 

RIN  1545-AQ86 

Debt  Instruments  With  Original  Issue 
Discount;  Contingent  Payments 

Correction 

In  proposed  rule  document  94-30728 
beginning  on  page  64884  in  the  issue  of 
Friday.  December  16. 1994,  make  the 
following  correction: 

§1.1275-4    [Corrected] 

On  page  64899,  in  the  first  column,  in 
§  1.1275-4(b)(9).  in  the  second  line, 
insert  "apply"  after  "(b)(9)". 

BILUNG  CODE  1S05-01-O 
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Department  of 
Transportation 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Medium  and  Heavy  Vehiicles;  Stability 

and  Control  During  Braking,  Stopping 

Distance  Requirements  for  Vehicles 

Equipped  With  Air  and  Hydraulic  Brake 

Systems;  Final  Rules 

49  CFR  Part  393 

Antilock  Brake  Systems  for  Commercial 

Motor  Vehicles;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclwt  No.  92-29;  Notice  5] 
[Docliet  No.  93-69;  Notice  2] 

RIN2127-AA00 
RIN  2127-AE75 

Federal  Motor  Vehicle  Safety 
Standards;  Stability  and  Control  of 
Medium  and  Heavy  Vehicles  During 
Braking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  In  response  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991.  this  final  rule  amends 
Standard  No.  105,  Hydraulic  Brake 
Systems,  and  Standard  No.  121.  Air 
Brake  Systems,  to  require  medium  and 
heavy  vehicles  to  be  equipped  with  an 
antilock  brake  system  (ABS)  to  improve 
the  directional  stability  and  control  of 
these  vehicles  during  braking.  For  truck 
tractors,  the  ABS  requirement  is 
supplemented  by  a  30-mph  braking-in- 
a-curve  test  on  a  low  coefficient  of 
friction  surface  using  a  full  brake 
application.  By  improving  directional 
stability  and  control,  these  requirements 
will  significantly  reduce  deaths  and 
injuries  caused  by  jackknifing  and  other 
losses  of  directional  stability  and 
control  during  braking. 

In  addition,  this  final  rule  requires  all 
powered  heavy  vehicles  to  be  equipped 
with  an  in-cab  lamp  to  indicate  ABS 
malfunctions.  Truck  tractors  and  other 
towing  trucks  are  required  to  be 
equipped  with  two  separate  in-cab 
lamps:  one  indicating  malfunctions  in 
the  towing  truck  ABS  and  the  other 
indicating  malfunctions  in  the  towed 
trailer  or  dolly  ABS.  Trailers  produced 
during  an  initial  eight-year  period  must 
also  be  equipped  with  an  external 
malfunction  indicator  that  will  be 
visible  to  the  driver  through  the 
rearview  mirror  of  the  towing  truck  or 
tractor.  More  specifically,  the  external 
trailer  indicator  will  indicate  an  ABS 
malfunction  to  the  driver,  if  the  trailer 
is  l)eing  towed  by  an  older  vehicle  that 
is  not  equipped  with  an  in-cab  lamp  for 
trailer  ABS  malfunction  indication.  In 
general,  the  indicators  will  provide 
valuable  information  about  ABS 
malfunctioning  to  the  driver  and  to 
maintenance  and  Federal  and  State 
inspection  personnel. 
DATES:  Effective  Dates:  The  amendments 
to  49  CFR  571.105  become  effective  on 


March  1,  1999.  The  amendments  to  49 
CT*R  571.121  become  effective  on  March 
1, 1997.  Compliance  to  §  571.121  with 
respect  to  air-braked  trailers  and  single 
unit  trucks  and  buses  will  be  required 
as  of  March  1,  1998. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  April  10, 1995. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  92- 
29;  Notice  5  and  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  S.W..  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Soodoo,  Office  of  Crash 
Avoidance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(202) 366-5892. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

II.  Background 

A.  The  Safety  Problem:  Loss  of  Control 
Crashes 

B.  Braking  Systems,  Tires,  Wheel  Lockup, 
and  Loss  of  Control  Crashes 

III.  US  and  Foreign  Activities  Related  to 

Stability  and  Control  During  Braking 
Performance 

A.  Early  US  Regulatory  History 

B.  PACCAR  Case 

C.  US  and  Foreign  Experience  with  ABS 
since  PACCAR 

IV.  Advance  Notice  of  Proposed  Rulemaking 

(ANPRM) 

V.  Agency  Proposal 

VI.  Comments  on  the  Proposal 

VII.  Agency's  Supplemental  Proposal 

VIII.  Conunents  on  the  Supplemental 
Proposal 

IX.  Agency  Decision 

A.  Requirement  for  and  Definition  of  ABS 

1.  Legal  Authority 

2.  Elements  of  the  Requirement/Definition 
for  ABS 

3.  Dynamic  Versus  Equipment 
Requirements 

B.  Independent  Wheel  Control 

C.  Braking-In-A-Curve  Test 

1.  General  Considerations 

2.  Test  Surface 

3.  Test  Speed 

.    4.  Type  of  Brake  Application 

5.  Number  of  Test  Stops  for  Certification 

6.  Test  Weight 

7.  Loading  Conditions 

8.  Initial  Brake  Temperature 

9.  Transmission  Position 

10.  Summary  of  General  Test  Conditions 

D.  Reliability  and  Maintenance 

E.  Requirements  for  Durability,  Reliability, 
and  Maintainability 

F.  Alleged  Safety  Problems 

G.  ABS  Malfunction  Indicator  Lamps 

1.  Number  and  Location:  Duration  of 
Trailer  Requirement 

2.  Conditions  for  Activation 

3.  Activation  Protocol  for  Malfunction 
Indicators 


4.  Signal  Storage 

5.  Disabling  Switch 

6.  ABS  Failed  System  Requirements 
H.  Power  Source 

I.  Applicability  of  Amendments 

1.  Trailers  with  Hydraulic  or  Electric 
Brakes 

2.  Hydraulically  Braked  Vehicles 
).  Implementation 

K.  Intermediate  and  Final  Stage 

Manufacturers/Trailer  Manufacturers 
L.  Benefits 
M.  Costs 
IX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Executive  Order  12612  (Federalism) 

E.  Civil  )ustice  Reform 

I.  Overview 

As  part  of  NHTSA 's  plans  to  improve 
the  braking  performance  of  medium  and 
heavy  vehicles,'  this  final  rule  amends 
the  agency's  two  brake  standards  for 
those  vehicles  by  adopting  requirements 
to  improve  the  directional  stability  and 
control  characteristics  of  these  vehicles 
while  braking.  The  two  Federal  Motor 
Vehicle  Safety  Standards  (FMVSSs)  are 
Standard  No.  105,  Hydraulic  Brake 
Systems,  and  Standard  No.  121,  Air 
Brake  Systems.  In  formulating  this  final 
rule,  NHTSA  has  relied  on  extensive 
fleet  studies  of  tractor  trailer 
combinations  equipped  with  antilock 
systems,  road  testing  of  such  vehicles  at 
the  agency's  Vehicle  Research  Test 
Center  (VRTC),  review  of  its  Fatal 
Accident  Reporting  Systems  (FARS) 
data  and  other  crash  data,  the  positive 
experience  with  ABS-equipped  heavy 
vehicles  in  Europe  and  throughout  the 
world,  comments  to  the  public  docket 
about  this  rulemaking,  and  other 
available  information. 

In  order  to  fully  imderstand  the  safety 
problem  being  addressed  by  this 
rulemaking,  it  is  necessary  to  examine 
in  detail  the  reasons  for  wheel  lockup 
and  the  consequences  of  such  lockup. 
Moreover,  in  order  to  fully  imderstand 
the  reasons  for  the  agency's  decision  to 
require  that  heavy  vehicles  be  equipped 
with  a  closed-loop  ABS,  it  is  necessary 
to  understand  the  general  characteristics 
of  brake  systems,  the  force-gener-ating 
characteristics  of  tires,  and  the 
interactions  between  brake  systems  and 
tires. 

To  provide  the  reader  with  a  means 
for  gaining  this  understanding,  NHTSA 
has  included  an  Appendix  in  this 
document,  which  provides  a  discussion 
of  basic  service  brake  systems,  loss-of- 
control  crashes,  and  ABS 
characteristics.  The  Appendix  discusses 
the  types  of  heavy  brake  systems  that 


are  currently  in  use,  how  brake  systems 
work,  and  why  lockup  occurs.  It  also 
discusses  the  force-generating 
characteristics  of  tires  and  how  they  are 
affected  by  varying  levels  of  wheel  slip 
and  the  need  to  take  these 
characteristics  into  account  in 
addressing  the  problem  of  loss-of- 
control  crashes.  Finally,  the  Appendix 
discusses  the  need  for  ABS  and 
describes  their  method  of  operation. 
Several  terms,  such  as  "wheel  slip"  that 
are  used  throughout  this  notice  are 
discussed  in  detail  and  defined  in  the 
Appendix.  When  terms  whose  precise 
meaning  affects  the  understanding  of 
the  agency's  rationale  are  introduced, 
the  reader  could  refer  to  the  Appendix 
for  a  discussion  of  the  term. 

Therefore,  readers  who  lack  a 
technical  backgroimd  and  who  desire  a 
more  complete  imderstanding  of  this 
rulemaking  may  wish  at  this  point  to 
read  the  Appendix  before  moving  on  to 
the  rest  of  the  preamble. 

NHTSA  has  decided  to  require  the 
installation  of  "closed-loop"  ^  antilock 
systems  on  all  heavy  vehicles.  The 
agency,  in  accordance  with  Supreme 
Court  precedent  that  required  die 
agency  to  consider  mandating  the 
installation  of  a  particular  type  of 
automatic  restraint  system  (i.e.,  "airbags 
only")  for  passenger  cars,^  is  adopting  a 
rule  that  defines  antilock  brake  systems, 
in  performance  terms,  as  systems  that 
"automatically  control  the  degree  of 
rotational  wheel  slip  *  during  braking" 
through  sensors  and  transmitters  that 
measure,  transmit,  and  generate  signals 
concerning  the  rate  of  wheel  angular 
rotation  to  controlUng  devices  which 
adjust  brake  application  pressure  to 
prevent  wheel  lockup.  In  addition,  for 
truck  tractors,  the  rule  prescribes  a  30- 
mph  braking-in-a-ctirve  dynamic  test  on 
a  low  coefficient  of  friction  surface. 

Although  some  commenters 
characterized  NHTSA's  definition  as  an 
impermissible  design  standard.  NHTSA 
has  specifically  sought  to  avoid 
imposing  unnecessary  design 
restrictions  or  impeding  the  future 
development  of  ABS.  by  adopting  a 
definition  that  permits  any  antilock 
brake  system  that  ensures  feedback 
between  what  is  actually  happening  at 
the  tire-road  surface  interface  and  what 
the  device  is  doing  to  respond  to 


'  Hereinafter  referred  to  as  "heavy  vehicles." 


^  A  closed-loop  (control)  system  is  one  which 
examines  the  output  of  the  system  and  adjusts  the 
input  to  the  system  in  response  to  that  output.  This 
inclusion  of  the  output  (or  some  function  of  the 
output)  as  part  of  the  input  to  such  a  system  is 
referred  to  as  feedback. 

'  [Motor  Vehicle  Manufacturers'  Association  v. 
State  Farm  Insurance,  463  U.S.  29,  (1983)) 

*See  the  Appendix  for  a  discussion  of  this  term 
and  directional  stability. 


excessive  wheel  sUp.  To  the  extent  that 
NHTSA's  definition  restricts  design 
choices,  e.g.,  by  requiring  a  "feedback" 
system  in  which  control  devices  must 
respond  to  signals  that  monitor  wheel 
slip,  the  requirements  are  stated  broadly 
and  in  performance  terms.  Such  an 
approach  is  consistent  with  that 
adopted  in  numerous  other  Federal 
Motor  Vehicle  Safety  Standards, 
including  Standard  No.  108  which 
requires  vehicles  to  be  equipped  with 
specified  lamps  and  reflective  devices. 
Standard  No.  Ill  which  requires  that 
vehicles  be  equipped  with  rearview 
mirrors,  and  Standard  No.  208  which 
requires  vehicles  be  equipped  with 
safety  belts. 

Moreover,  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  has  upheld 
a  dimensional  restriction  on  rectangular 
headlamps,  reasoning  that  "uniformity 
of  headlamp  size  is  an  element  of 
headlamp  performance."  '  Accordingly, 
NHTSA  has  decided  to  reject  the 
conceptual  objections  to  "closed-loop" 
ABS  systems  expressed  by  commenters 
whose  economic  self-interest  militates 
against  the  requirement,  including 
manufacturers  of  alternative,  non- 
electronic braking  systems  that  are 
incapable  of  sensing  and  adjusting 
braking  pressures  to  control  that  wheel 
slip,  and  an  association  of  fleet  owners 
that  may  wish  to  avoid  incurring  the 
added  expense  of  purchasing  vehicles 
that  are  equipped  with  electronic  ABS 
systems. 

Currently,  all  powered  *  heavy 
vehicles  equipped  with  ABS  are 
required  to  be  equipped  with  an  in-cab 
ABS  malfunction  indicator  la."ip 
indicating  malfimctions  in  the  powered 
vehicle's  ABS.  Today's  final  nil* 
requires  trucks  (including  truck  tractors) 
equipped  to  tow  another  air-braked 
vehicle  to  be  equipped  with  another, 
separate  in-cab  lamp  indicating 
malfimctions  in  the  ABS{s)  of  the  towed 
vehicle(s).  For  an  eight-year  period,  the 
amendment  requires  trailers  to  be 
equipped  with  an  external  ABS 
malfunction  indicator  that  will  be 
visible  to  the  driver  of  the  towing  truck 
or  truck  tractor  through  the  rearview 
mirror.  In  particular,  the  external  trailer 
indicator  lamp  will  provide  information 
to  the  driver,  if  the  trailer  is  being  towed 
by  an  older  vehicle  that  is  not  equipped 
with  an  in-cab  lamp  indicating  trailer 
ABS  malfunctions.  In  general,  the 
indicators  will  provide  valuable 
information  about  ABS  malfunctioning 


» Chrysler  Corp.  v.  DOT,  515  F.2d  1053, 105a-59 
(1975). 

*By  powered  vehicle,  the  agency  means  a  vehicle 
equippisd  with  an  engine  that  propels  the  vehicle. 
In  contrast,  a  non-powered  vehicle,  such  as  a  trailer, 
is  towed  by  another  vehicle. 


to  the  driver  and  to  maintenance  and 
Federal  and  State  inspection  personnel. 

In  separate,  related  documents 
published  elsewhere  in  today's  Federal 
Register,  NHTSA  aimounces  its 
decision  to  reinstate  stopping  distance 
requirements  for  air-braked  heavy 
vehicles  and  to  establish  such 
requirements  for  hydraulically-braked 
heavy  vehicles.  In  addition,  to  carry  out 
the  antilock  requirement,  the  Federal 
Highway  Administration  (FHWA)  is 
announcing  its  intent  to  require  such 
systems  on  heavy  vehicles  to  be 
operational. 

NHTSA  is  issuing  this  final  rule  on 
directional  stability  and  control 
pursuant  to  the  Motor  Carrier  Act  of 
1991,  a  part  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991.  Section  4012  directs  the 
Secretary  of  Transportation  to  initiate 
rulemaking  concerning  methods  for 
improving  braking  performance  of  new 
commercial  motor  vehicles,''  including 
truck  tractors,  trailers,  and  their  dollies. 
Congress  specifically  directed  that  such 
a  rulemaking  examine  antilock  systems, 
means  of  improving  brake  compatibifity, 
and  methods  of  ensuring  effectiveness 
of  brake  timing.  The  Act  requires  that 
the  rulemaking  be  consistent  with  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  §  31147)  and  be  carried  out 
pursuant  to,  and  in  accordance  with,  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (Safety  Act)  (49 
U.S.C.  30101  et  seq.]. 

NHTSA  notes  that,  in  the  mid-1970's. 
Standard  No.  121  was  amended  to 
include  stringent  stopping  distance 
requirements,  coupled  with  a  "no 
lockup"  requirement,  which  had  the 
effect  of  requiring  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems. 
In  response  to  a  legal  challenge,  the  U.S. 
Court  of  Appeals  for  the  9th  Circuit 
invalidated  the  stopping  distance  and 
"no  lockup"  requirements  in  Standard 
No.  121,  along  with  certain  other 
provisions,  holding  that  the  standard 
was  "neither  reasonable  nor  practicable 
at  the  time  it  was  put  into  effect.  "* 

As  explained  throughout  this 
document,  the  underlying  conditions 
related  to  equipping  heavy  vehicles 
with  antilodc  brake  systems  differ 
markedly  fi-om  20  years  ago  when  the 
petitioners  challenged  the  agency  in 
PACCAR.  First,  anUlock  brake 
technology  has  advanced  dramatically 
since  the  mid-1970's,  and  antilock  brake 
systems  are  now  in  widespread, 
everyday  use,  both  in  this  country  and 


''  Vehicles  with  a  gross  vehicle  weight  rating 
(GVWR)  of  26.001  or  more  pounds. 

*PACCAB  V.  NHTSA.  573  F.2d  632  (9th  Of. 
197B),  cert,  denied,  439  U.S.  862  (1978) 
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throughout  the  world.  Second,  NHTSA's 
extensive  fleet  study  about  heavy 
vehicle  antilock  systems  demonstrates 
that  these  systems  are  reUable  when 
placed  in  use.  Third,  the  agency's 
testing  of  truck  tractors  equipped  with 
antilock  systems  indicates  that  they 
provide  significantly  improved 
directional  stability  and  control 
compared  to  vehicles  without  antilock 
systems.  Fourth,  while  the  antilock 
systems  used  in  the  mid-1970s  also 
incorporated  significantly  larger,  more 
aggressive  foundation  brakes,  which 
were  sometimes  incompatible  with  less 
aggressive  systems  on  existing  vehicles 
when  the  antilock  system 
malfunctioned,  the  requirements  being 
adopted  today  do  not  necessitate  such 
aggressive  brakes.  Therefore,  they  do  not 
have  the  potential  for  creating  a  more 
dangerous  highway  environment.  Fifth, 
the  performance  requirements  adopted 
in  today's  final  rule  do  not  raise 
practicability  concerns.  Based  on  these 
and  other  considerations  discussed 
throughout  this  document,  NHTSA 
beUeves  that  today's  final  rule  satisfies 
the  concerns  raised  by  the  PACCAR 
court. 

n.  Background 

A.  The  Safety  Problem:  Loss  of  Control 
Crashes 

Crashes  involving  heavy  vehicles 
result  in  a  significant  number  of 
fatalities  and  injuries,  and  a  significant 
amount  of  property  damage  each  year. 
Based  on  available  statistics,  NHTSA 
has  estimated  the  number  of  crashes  in 
1992  for  several  different  groups  of 
heavy  vehicles.  For  heavy  combination 
vehicles,  the  agency  estimates  that  there 
were  about  168,000  crashes.  These 
crashes  resulted  in  about  13,600  injuries 
and  387  fatalities  to  the  occupants  of 
heavy  combination  vehicles  and  about 
51,500  injuries  and  2,452  fatalities  to 
the  occupants  of  the  other  vehicles 
involved.  For  truck  tractors  operating 
without  a  trailer,  also  known  as 
"bobtail"  truck  tractors,  the  agency 
estimates  that  there  were  about  8,400 
crashes,  resulting  in  about  1,200  injuries 
and  39  fataUties  to  truck  tractor 
occupants  and  about  2,600  injuries  and 
178  fatalities  to  occupants  of  other 
involved  vehicles.  For  heavy  single-unit 
trucks  and  school  buses,  the  agency 
estimates  that  there  were  about  192,600 
crashes,  resulting  in  about  15,700 
injuries  and  165  fatahties  to  truck  and 
school  bus  occupants  and  about  48,300 
injuries  and  891  fatalities  to  occupants 
of  other  involved  vehicles.  For  transit 
and  intercity  buses,  the  agency 
estimates  that  there  were  about  49,500 
crashes,  resulting  in  about  19,500 


injuries  and  28  fatalities  to  bus 
occupants  and  about  9,100  injuries  and 
230  fatalities  to  occupants  of  other 
involved  vehicles. 

Based  on  analyses  of  both  national 
and  state  accident  data,  NHTSA 
estimates  that  between  10  percent  and 
1 5  percent  of  the  crashes  involving 
heavy  combination  vehicles  (including 
bobtail  truck  tractors)  involved  in  a 
jackknife  or  other  braking-induced 
instability  or  loss  of  control.  For  a  more 
detailed  discussion  of  the  injury 
statistics,  the  reader  should  refer  to  the 
Final  Economic  Assessment  (FEA)  for 
this  rulemaking. 

This  rulemaking  focuses  on  crashes 
involving  loss-of-control.  Such 
incidents  result  from  braking-induced 
wheel  lockup  with  subsequent  loss  of 
the  ability  of  the  vehicle's  tires  to 
generate  "stabilizing  forces."'  This  loss 
of  tire  stabilizing  forces  can  result  in 
either  vehicle  directional  instability  if  it 
occiu's  at  the  vehicle's  rear  wheels  or 
loss  of  steering  control  if  it  occurs  at  the 
vehicle's  steering  (front)  wheels. 

B.  Braking  Systems,  Tires,  Wheel 
Lockup,  and  Loss  of  Control  Crashes 

When  a  vehicle  driver  makes  a  brake 
application  that  is  too  "hard"  for 
conditions,  the  driver  is  likely  to  lock 
some  or  all  of  the  vehicle's  wheels  (i.e., 
the  wheels  will  be  "shding"  rather  than 
"rolling").  Locking  up  wheels  is  more 
likely  to  occur  under  conditions  where 
the  maximum  forces  that  can  be 
generated  by  the  vehicle's  tires  are 
reduced,  i.e.,  when  the  vehicle  is  lightly 
loaded  or  empty  and/or  when  the  road 
is  slippery.  When  wheel  lockup  occurs, 
vehicle  loss-of-control  can  result. 
Incorporation  of  an  ABS  decreases  the 
likelihood  of  wheel  lockup,  and 
increases  the  driver's  ability  to  maintain 
control  during  severe  braking 
maneuvers,  that  would  otherwise  lead 
to  wheel  lockup  and  resultant  loss  of 
directional  stability  and  control,  if  the 
vehicle  is  not  equipped  with  an  ABS. 

III.  US  and  Foreign  Activities  Related 
to  Stability  and  Control  During  Braking 
Performance 

A.  Early  US  Regulatory  History 

NHTSA  has  been  concerned  about  the 
safety  of  heavy  vehicle  braking  systems 
since  the  agency's  inception.  On 
October  11, 1967,  the  predecessor  of 
NHTSA,  the  FHWA's  NaUonal  Highway 
Safety  Bureau,  published  a  notice  of  its 
intention  to  promulgate  brake  standards 
for  hydraulic  and  air-braked  trucks  and 
buses,  and  air-braked  trailers.  (32  FR 
14279.)  The  initial  notice  of  proposed 


rulemaking  (NPRM)  for  air-braked 
systems  proposed  various  requirements, 
including  requiring  vehicles  equipped 
with  such  systems  to  stop  within  certain 
distances,  from  certain  speeds,  without 
leaving  a  12-foot  wide  lane  and  without 
lockup  of  any  wheel  "more  than 
momentarily."  (35  FR  10368,  June  25, 
1970.)  A  companion  NPRM  for 
hydraulic  brake  systems  proposed 
essentially  identical  performance 
requirements  for  heavy  vehicles 
equipped  with  those  systems.  (35  FR 
17345,  November  11, 1970.)  These 
notices  proposed  that  heavy  vehicles 
would  have  to  Stop  from  60-mph  within 
216  feet  on  a  surface  with  a  skid  number 
of  75.'"  The  "no  lockup"  provision  was 
intended  to  minimize  skidding, 
spinning,  and  jackknifing  due  to  wheel 
lockup  and  loss  of  directional  stability. 

In  the  final  rule  establishing  Standard 
No.  121,  the  agency  decided  to  increase 
the  60-mph  stopping  distance  from  216 
feet  to  245  feet.  (36  FR  3817,  February 
27, 1971.)  The  final  rule  amending 
Standard  No.  105  to  extend  its 
applicability  to  heavy  vehicles,  also 
increased  the  60-mph  stopping  distance 
for  those  vehicles  to  245  feet.  (37  FR 
17970.  September  2, 1972.)  The 
requirements  for  air-braked  vehicles 
were  to  become  effective  on  September 
1, 1973,  and  those  for  hydraulic-braked 
vehicles,  on  September  1, 1974. 

Although  neither  standard 
specifically  required  antilock,  NHTSA 
anticipated  that  manufactiu^rs  would 
equip  heavy  vehicles  with  antilock 
brake  systems  to  comply  with  these 
requirements.  The  agency  explained 
that  the  less  stringent  stopping  distance 
was  being  required  to  reflect  more 
accurately  the  vehicle  performance 
given  the  test  track  road  surface's 
friction  characteristics. 

Since  the  required  stopping  distances 
were  shorter  than  the  stopping 
performance  achieved  by  certain  heavy 
vehicles,  new,  more  aggressive 
foundation  braking  systems  were 
necessary  for  those  vehicles.  In 
particular,  vehicles  with  short 
wheelbases  needed  to  have  considerably 
more  aggressive  front  axle  brakes  to 
meet  the  shorter  stopping  distance 
requirements.  If  not  kept  properly 
adjusted,  these  more  aggressive  front 
brakes  might  produce  a  brake  "pull"  to 
one  side,  which  was  disconcerting  to 
drivers,  particularly  on  vehicles  without 
power  steering.  In  addition,  drivers 
were  concerned  about  loss  of  steering 
control  caused  by  wheel  lockup  on  the 


'  See  the  Appendix  which  dennes  and  discusses 
this  term. 


">A  skid  number  describes  the  friction  properties 
of  pavement.  A  skid  number  of  75  is  representative 
of  a  dry  surface  with  a  relatively  high  coefficient  of 
friction.  See  the  Appendix  for  a  discussion  of  this 
term. 


Steering  axle.  At  the  time,  most 
manufacturers  equipped  their  vehicles 
with  antilock  devices  because  the 
standards  required  stops  to  be  made 
without  more  than  momentary  lockup  of 
the  wheels.  These  devices  served  to 
prevent  steering  axle  lockup  problems 
as  well,  but  there  was  concern  that 
safety  problems  could  result  on  short- 
wheelbase,  high-center-of-gravity 
vehicles,  in  the  event  that  the  antilock 
system  should  malfunction. 

NHTSA  extended  the  effective  dates 
for  the  stopping  distance  requirements 
in  Standard  No.  105  and  Standard  No. 
121.  (37  FR  3905,  February  24, 1972;  38 
FR  3047,  February  1, 1973;  39  FR  17550, 
17563,  May  17, 1974.)  Prior  to  the  final 
effective  date  for  Standard  No.  105,  the 
amendments  pertaining  to  heavy 
vehicles  were  wdthdrawTi,  so  the 
requirements  for  heavy  hydraulic- 
braked  trucks  and  buses  never  went  into 
effect.  (40  FR  18411,  April  28, 1975.) 
Standard  No.  121  became  effective  on 
January  1, 1975,  for  trailers,  and  on 
March  1, 1975,  for  trucks  and  buses.  At 
that  time,  the  60-mph  stopping  distance 
requirement  remained  at  245  feet. 
However,  after  several  revisions  to  the 
stopping  distance  requirements,  NHTSA 
amended  the  standard  by  extending  the 
60-mph  stopping  distance  requirement 
to  293  feet,  as  requested  by  Freightliner 
in  a  petition  for  reconsideration.  (41  FR 
8783,  March  1, 1976.) 

B.  PACCAR  Case 

hi  January  1975,  PACCAR  (a  truck 
manufacturer),  the  American  Trucking 
Associations  (ATA),  and  the  Truck 
Equipment  and  Body  ENstributors 
Association  (TEBDA)  sued  the  agency, 
challenging  the  stopping  distance 
requirements  in  Standard  No.  121, 
which  they  beheved  required  the  use  of 
antilock  brake  systems. 

Specifically,  the  petitioners 
challenged  the  245-foot  stopping 
distance.  The  subsequent  increase  to 
293  feet,  a  distance  that  did  not 
necessitate  such  aggressive  front  brakes, 
occurred  after  the  suit  was  filed.  The 
petitioners  argued  that  the  agency  failed 
to  demonstrate  a  safety  need  for  the 
standard  and  that  the  testing  procediues 
were  not  objective,  impracticable,  and 
unreasonable.  TEBDA  objected  to  the 
standard's  certification  reouirements. 

In  response  to  the  suit,  the  stopping 
distance  and  "no  lockup"  requirements 
in  Standard  No.  121,  along  with  certain 
other  provisions,  were  invalidated  by 
the  United  States  Court  of  Appeals  for 
the  9th  Circuit  in  PACCAR.  The  court 
held  that  NHTSA  was  justified  in 
promulgating  a  standard  requiring 
improved  air  brake  systems  and  stability 
mechanisms.  However,  after  reviewing 


the  record  about  reliability  problems 
wdth  antilock  brake  systems  then  in  use, 
the  coiul  fiuther  held  that  the  standard 
was  "neither  reasonable  nor  practicable 
at  the  time  it  was  put  into  effect."  Id.  at 
640.  Among  the  court's  other  findings 
were  that  the  agency  had  a 
responsibility  (1)  to  examine  the  results 
of  its  rulemakings  by  investigating  more 
fully  the  safety  of  vehicles  in  use,  (2)  to 
assure  that  the  new  systems  it  requires 
are  refiable  when  placed  in  use,  and  (3) 
to  determine  that  its  regulations  do  not 
produce  a  more  dangerous  highway 
environment  than  that  which  existed 
prior  to  government  intervention.  Based 
on  these  findings,  the  court  stated  that 

*  *   *  those  parts  of  the  Standard  requiring 
heavier  axles  and  the  antilock  device  should 
be  suspended.  The  evidence  indicates  that 
this  can  be  accomplished  if  we  hold,  as  we 
do,  that  the  stopping  distance  requirements 
from  60  mph  are  invalid  •   •   *  We  hold  only 
that  more  probative  and  convincing  data 
evidencing  the  reliability  and  safety  of 
vehicles  that  are  equipped  with  antilock  and 
in  use  must  be  available  before  the  agency 
can  enforce  a  standard  requiring  its 
installation. 

Id.  at  643. 

The  court  also  ruled  on  the  objectivity 
and  practicability  of  the  testing 
procedures  in  Standard  No.  121.  First, 
the  court  stated  that  road  surface  skid 
numbers  used  for  testing  certified 
vehicles  were  "ill-chosen"  where  they 
assumed  the  use  of  a  particular  tire  no 
longer  in  production.  Id.  at  644.  Second, 
the  skid  number  method  of  testing  was 
not  objective.  Id.  at  644.  Third,  the 
testing  procediu^  was  not  practicable 
because  fluctuations  in  skid  niunbers  on 
a  given  road  surface  made  it 
impracticable  for  manufacturers  to 
conduct  tests  that  assure  that  their 
vehicles  will  exactly  meet  the  objective 
standard  when  tested  by  NHTSA.  Id.  at 
644.  Fourth,  manufactiuers  are  entitled 
to  testing  criteria  that  they  can  rely  on 
with  certainty.  Id.  at  644.  Fifth,  the 
standard  failed  to  specify  formal  and 
reasonably  specific  testing  criteria  about 
the  time  intervals  between  tests,  the 
duration  of  permissible  wheel  lockup 
during  tests,  and  the  amount  of  curving 
in  testing  track  roadways.  Id.  at  645. 
Sixth,  the  agency's  suggestions  of 
alternative  methods  of  satisfying  the 
Safety  Act's  "due  care"  provision  were 
inadequate  since  such  alternatives  were 
not  set  forth  in  the  regulations.  Id.  at 
645. 

The  court  remanded  the  matter  to 
NHTSA  to  clarify  certain  provisions  in 
Standard  No.  121.  In  response  to 
PACCAR,  the  agency  issued  several 
notices  amending  the  standard  to  be 
consistent  with  the  decision.  (43  FR 
39390,  September  5, 1978;  43  FR  48646, 


October  19, 1978;  43  FR  58820, 
December  18, 1978;  44  FR  46849, 
August  9, 1979.)  In  the  September  1978 
notice,  the  agency  amended  the 
standard  to  specify  test  procedures  and 
conditions  for  frictional  characteristics 
of  the  test  track  surface,  duration  of  time 
intervals  between  road  tests,  duration  of 
permissible  wheel  lockup  during  road 
tests,  the  amount  of  curving  in  the  test 
track,  and  the  means  for  establishing  the 
frictional  resistance  of  the  road  test 
surface.  In  the  October  1978  notice,  the 
agency  set  forth  its  interpretation  of 
PACCAR  to  guide  continuing 
comphance  with  the  standard. 
Specifically,  the  notice  explained  that 
the  coiut  had  invaUdated  the  "no 
lockup"  provisions  in  S5.3.1  and  S5.3.2 
as  they  apply  to  trucks  and  trailers, 
along  with  the  related  stopping 
distances  established  for  60-mph 
stopping  tests  for  heavy  vehicles.  That 
notice  also  amended  the  requirements  to 
provide  for  "due  care  certification."  In 
the  December  1978  notice,  NHTSA 
responded  to  petitions  for 
reconsideration  of  certain  aspects  of  the 
September  1978  notice,  including 
vehicle  exclusions  and  road  test 
procediu-es.  The  agency  withdrew  the 
changes  to  specification  of  initial  brake 
temperatures,  skid  number  ranges,  and 
duration  of  wheel  lockup  that  were 
made  in  the  September  notice.  In  the 
August  1979  notice,  the  agency  further 
clarified  its  interpretation  of  certain 
findings  of  PACCAR. 

C.  US  and  Foreign  Experience  With  ABS 
Since  PACCAR 

As  a  resuU  of  the  1978  PACCAR 
decision,  U.S.  manufacturers  chose  to 
halt  development  and  production  of 
ABS  for  heavy  vehicles.  For  instance, 
before  the  1978  ruling,  A-C  Sparkplug, 
a  domestic  manufacturer  of  ABS, 
produced  about  180,000  ABS  units  per 
year.  By  1984,  it  was  producing  only 
about  500  imits  aimually. 

NHTSA  continued  to  study  the 
efi^ectiveness  of  heavy  truck  antilock 
brake  systems.  Among  other  things,  the 
agency  studied  the  in-use  experience 
with  ABS  in  other  coimtries,  conducted 
performance  testing  of  ABS  equipped 
heavy  vehicles,  and  conducted  an 
extensive  domestic  fleet  in-use  test  of 
ABS  equipped  heavy  vehicles. 

In  response  to  section  9107  of  the 
Truck  and  Bus  Regulatory  Reform  Act  of 
1988,  NHTSA  submitted  a  report  to 
Congress  titled  "Improved  Brake 
Systems  for  Commercial  Vehicles" 
(Report  No.  DOT  HS  807  706).  (April 
1991)  After  discussing  crash  data 
concerning  heavy  vehicle  brake  systems, 
the  report  examined  factors  related  to 
braking  e^ectiveness,  stabiUty  and 
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control  during  braking,  and  braking 
system  compatibility  of  heavy 
combination  vehicles.  Among  other 
things,  the  report  indicated  that  the 
stopping  distances  and  directional 
stabiUty  of  heavy  vehicles  could  be 
improved  by  equipping  those  vehicles 
with  ABS. 

With  respect  to  the  in-use  experience 
with  ABS  in  other  countries,  NHTSA 
conducted  a  study  of  the  performance, 
reliability,  and  maintainability  of  in- 
service  commercial  air-braked  vehicles 
equipped  with  ABS  in  Europe  and 
Australia.^)  At  the  time  of  the  study  in 
1987,  there  were  approximately  1.5 
million  ABS-equipped  trucks  and 
tractors,  and  0.9  million  ABS-equipped 
trailers  in  use  in  Western  Europe,  and 
92,000  trucks  and  tractors  and  80,000 
trailers  in  Australia.  ABS  market 
penetration,  at  that  time,  in  Western 
Europe  was  estimated  to  be  4.5  percent 
for  trucks  and  tractors  and  5.6  percent 
for  trailers,  while  in  Australia  the 
comparable  figiues  were  1.3  percent  for 
trucks  and  tractors,  and  less  than  1 
percent  for  trailers.  Based  on  data 
derived  from  interviews  with  fleets 
which  were  using  ABS  and  surveys 
conducted  by  ABS  and  vehicle 
manufacturers,  the  reliability  of  ABS 
when  equipped  on  European  vehicles 
was  estimated  to  be  1  to  2  ABS 
component  failures  per  1000  vehicles 
per  month.  Based  on  those  data,  it  was 
predicted  that  between  4  and  20 
malfunctions  would  occur  with  the  200 
ABS-equipped  truck  tractors  involved  in 
the  NHTSA-sponsored  two-year  in- 
service  fleet  study,  which  was 
subsequently  performed  between  1989- 
91.  In  fact,  nineteen  ABS  components 
failed,  which  is  within  the  range 
predicted  by  the  European  study. 

Among  the  study's  other  findings 
were  that  maintenance  was  done  only 
when  a  malfunction  indicator  activated; 
malfunction  indications  did  not  cause 
drivers  to  disrupt  their  operations  and 
stop  en  route;  no  special  maintenance 
was  performed  on  the  ABS  beyond 
routine  periodic  inspections;  no 
problems  with  electronic  and  radio 
frequency  interference  (RFI)  were 
reported;  with  proper  maintenance,  ABS 
life  was  expected  to  equal  that  of  the 
vehicle;  and  carriers  reported  that 
drivers  liked  driving  ABS-equipped 
vehicles.  Although  some  problems  were 
encountered  with  wiring  and  connector 
failures,  ABS  manufacturers  believed 
that  their  systems  were  generally. 


reliable  and  expected  future 
improvements. 

Since  the  completion  of  NHTSA's 
study,  several  European  countries  have 
issued  regulations  requiring  heavy 
vehicles  to  be  equipped  with  antilock 
brake  systems.  Specifically,  the 
Economic  Commission  for  Europe '^^ 
(ECE)  Regulation  No.  13  includes 
technical  requirements  for  antilock 
systems  in  Annex  13  of  its  regulation. ^^ 
Annex  13  sets  forth  definitions  of 
antilock  brake  systems  and  component 
parts,  various  "types"  of  antilock 
systems,  and  test  procedures.  ECE's 
Annex  13  specifies  a  design  requirement 
and  dynamic  performance  requirements. 
The  European  Economic  Community 
(EEC  Common  Market)  directive  has 
identical  requirements.  As  a  result, 
since  October  1, 1991,  all  heavy  trucks 
(with  GVWR  greater  than  16  metric 
tons),  interurban  buses  (with  GVWR 
greater  than  12  metric  tons),  and  heavy 
trailers  (with  GVWR  greater  than  10 
metric  tons)  submitted  for  new  type 
approvals  in  European  countries 
adopting  the  standard  have  been 
required  to  be  equipped  with  ABS. 
Accordingly,  ABS  have  been  installed 
on  tens  of  thousands  of  European  heavy 
vehicles  that  have  traveled  millions  of 
miles  over  the  last  few  years.  All 
vehicles  for  which  ABS  is  mandatory 
under  Annex  13  are  required  to  have  a 
Category  1  system.  Such  systems  are 
essentially  the  same  as  those  required 
by  today's  final  rule. 

With  respect  to  performance  testing, 
NHTSA  has  issued  two  reports  on  the 
stopping  distance  capability  of  several 
different  types  of  heavy  air-braked 
vehicles  at  various  loading  conditions. ^^ 
The  agency  also  tested  some  vehicles 
equipped  with  ABS,  thus  allowing 
comparisons  about  stopping  distances 
with  and  without  these  devices.  At  the 
beginning  of  each  test  series,  these 
vehicles  were  equipped  with  new  tires 
and  with  new  original  equipment  brake 


"  "European/Australian  Experience  with 
Antilock  Braking  Systems  in  Fleet  Service,"  U.S. 
Department  of  Transportation.  NHTSA,  DOT  HS 
807  269,  March  1988. 


"The  Economic  Commission  for  Europe  (ECE)  is 
a  United  Nations  organization  comprised  of 
European  countries  plus  the  United  States  and 
Canada,  which  establishes  requirements  applicable 
to  the  type  approval  of  motor  vehicles  and  other 
products  for  sale  in  those  nations  that  choose  to 
apply  the  requirements. 

"Annex  13  is  titled  "Requirements  Applicable  to 
Tests  for  Braking  Systems  Equipped  with  Anti-Lock 
Devices  (Wheel-Lock  Preventers)."  It  is  Annex  13  of 
ECE  Regulation  No.  13.  which  is  titled  "Uniform 
Provisions  Concerning  the  Approval  of  Vehicles 
with  Regard  to  Braking."  Regulation  No.  13  is 
Addendum  12  of  the  "United  Nations  Agreement 
Concerning  the  Adoption  of  Uniform  Conditions  of 
Approval  and  Reciprocal  Recognition  of  Approval 
for  Motor  Vehicle  Equipment  and  Parts,"  done  at 
Geneva  on  March  20, 1958,  which  is  commonly 
known  as  the  "1958  Agreement." 

14  "NHTSA  Heavy  Duty  Vehicle  Brake  Research 
Program  Report  No.  9,  Stopping  Distances  of  1988 
Heavy  Vehicles,"  (DOT  HS  807  531,  February  1990) 


system  components  to  provide 
consistency  in  test  results.  At  the 
beginning  of  each  testing  series,  the  tests 
were  conducted  on  various  vehicles 
(school  buses,  transit  buses,  single  unit 
trucks,  tractor  trailers)  at  the  loaded  and 
empty  conditions  and  with  various 
equipment  (with  ABS  activated  and 
deactivated).  All  the  tests  were  straight 
line  stops  from  60  mph  on  a  dry 
concrete  surface.  The  test  results 
indicated  that:  (1)  All  stops  made  with 
ABS  were  stable,  regardless  of  whether 
the  vehicle  was  operating  fully  loaded 
or  empty,  and  (2)  stopping  distance 
improvements  with  ABS  (compared  to 
no  ABS)  were  greatest  in  the  bobtail 
conHguration  (+47  percent  in  one  case), 
were  significant  with  an  empty  trailer 
(+29  percent  in  one  case)  and  were 
smallest  (-»-4  percent)  in  the  fully  loaded 
condition.  15 

NHTSA's  fleet  testing  program  of 
ABS-equipped  truck  tractors  evaluated 
the  reliability,  maintainability,  and 
durability  of  200  truck  tractors  equipped 
with  ABS.  The  fleet  study  found  that 
current  generation  ABSs  are  reliable  and 
can  be  successfully  installed  on 
commercial  motor  vehicles.'*  The 
agency  added  trailers  to  the  fleet  study 
program  in  1990-1991  and  found 
similar  results.  A  copy  of  that  study  has 
been  submitted  to  the  public  docket.'^ 
The  Hndings  of  the  fleet  testing  program 
are  discussed  later  in  this  preamble. 

IV.  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM) 

On  June  8, 1992,  NHTSA  responded 
to  Congress'  1991  mandate  in  ISTEA  by 
publishing  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
announcing  the  agency's  interest  in 
measures  to  improve  the  directional 
stability  and  control  of  heavy  vehicles 
during  braking.  (57  PR  24212.)  The 
advance  notice  stated  the  agency's 
tentative  conclusion  that  ABS 
represents  the  best  available  and  most 
reliable  technology  to  reduce 
jackknifing  and  other  loss-of-control 
crashes  during  braking.  The  notice 
posed  questions  about  such  matters  as 
the  occurrence  of  loss-of-control 
crashes;  the  availability  and 
performance  of  systems  to  improve 
directional  stability  and  control  under 
all  conditions  of  braking  and  vehicle 


"DOT  HS  807  531,  Table  4,  page  19:  Table  5. 
page  23;  Table  6,  page  25) 

""An  In-Service  Evaluation  of  the  Reliability, 
Maintainability,  and  Durability  of  Antilock  Braking 
Systems  (ABS)  for  Heavy  Truck  Tractors,"  (DOT  HS 
807  846,  Final  Report.  March  1992.) 

""An  In-Service  Evaluation  of  the  Performance, 
Reliability,  Maintainability,  and  Durability  of 
Antilock  Braking  Systems  (ABSs)  for  Semitrailers" 
(DOT  HS  808  059,  Final  Report,  October  1993.) 


load;  potential  regulatory  approaches  to 
improve  the  directional  stability  and 
control  of  heavy  vehicles  during 
braking,  including  anticipated 
performance  requirements,  test 
procedures,  and  equipment 
requirements;  a  schedule  for 
implementing  requirements;  diagnostic 
equipment  to  ensure  in-use  functioning 
of  the  systems;  and  anticipated  costs  of 
such  requirements. 

V.  Agency  Proposal 

On  September  28,  1993,  NHTSA 
proposed  to  amend  Standard  No.  105 
and  Standard  No.  121,  to  add 
requirements  that  would  improve  the 
directional  stability  and  control  of 
heavy  vehicles  during  braking.  (58  PR 
50738.)  NHTSA  decided  to  propose  that 
each  heavy  vehicle  must  be  equipped 
with  an  antilock  braking  system  that 
satisHes  the  agency's  proposed 
deHnition  of  ABS.  In  addition,  as  a 
verification  of  the  performance  of  the 
ABS,  the  agency  proposed  that  a  heavy 
vehicle  comply  with  a  braking-in-a- 
curve  test. 

NHTSA  stated  that,  in  proposing 
these  amendments,  its  overriding  goal 
was  to  ensure  the  directional  stability 
and  control  of  heavy  vehicles  during 
braking.  The  agency  stated  that,  to 
ensure  adequate  ABS  performance  by 
means  of  dynamic  test  requirements,  it 
would  need  to  establish  a  broad  array  of 
performance  requirements  that  would 
test  the  directional  stability  and  control 
of  vehicles  under  a  number  of  loading 
conditions,  travel  speeds,  and 
deceleration  rates,  and  on  a  wide  variety 
of  road  surfaces,  including  roads  that 
are  dry,  wet,  icy,  and  "split  mu."  In 
addition,  to  ensure  that  directional 
stability  and  control  are  not  provided  at 
the  expense  of  stopping  distance,  each 
of  these  tests  would  need  to  require  the 
vehicle  to  stop  within  a  i^ecified 
distance. 

NHTSA  explained,  however,  that  an 
approach  that  relied  exclusively  on 
dynamic  test  requirements  would  raise 
serious  practicability  concerns,  given 
the  inherent  variability  of  stopping 
distance  performance  on  low  coefficient 
of  friction  surfaces  and  the  costs 
associated  with  requiring  such  an 
,  extensive  array  of  dynamic  performance 
test  requirements.  NHTSA,  therefore, 
focused  its  efforts  on  expressly  requiring 
that  heavy  vehicles  be  equipped  with 
ABS,  and  on  supplementing  that 
requirement  with  feasible  and 
practicable  dynamic  tests  that  check  the 
directional  stability  and  control,  and 
stopping  distance  of  vehicles  under  a 
limited  set  of  circumstances  that  may  be 
experienced  in  the  real  world. 


The  proposal  that  heavy  vehicles  be 
equipped  with  antilock  systems  would 
have  required  that  the  front  axle  and  at 
least  one  rear  axle  of  each  heavy  vehicle 
be  equipped  with  an  ABS  that  would 
automatically  control  rotational  wheel 
slip  during  braking  by  (1)  sensing  the 
rate  of  angular  rotation  of  the  wheels.  (2) 
transmitting  signals  regarding  the  rate  of 
wheel  angular  rotation  to  one  or  more 
devices  which  interpret  those  signals 
and  generate  controlling  output  signals, 
and  (3)  transmitting  those  controlling 
signals  to  one  or  more  devices  which 
adjust  brake  actuating  forces  in  response 
to  those  signals.  The  agency  stated  its 
belief  that  these  characteristics, 
specified  in  the  definition  of  ABS, 
would  permit  the  installation  of  any 
antilock  braking  system,  provided  diat  it 
is  a  "closed-loop"  system  that  ensures 
feedback  between  what  is  actually 
happening  at  the  tire-road  surface 
interface  and  what  the  device  is  doing 
to  respond  to  excessive  wheel  slip. 
NHTSA  tentatively  concluded  that  these 
criteria  were  necessary  to  ensure  the 
introduction  of  systems  that  control 
wheel  slip  and  sustained  wheel  lockup 
under  a  wide  variety  of  real  world 
conditions  and  thus  would  significantly 
improve  safety. 

In  addition,  the  NPRM  contained  a 
detailed  discussion  of  the  braking-in-a- 
curve  test,  including  the  test  track's 
configuration,  lane  width,  and  test 
surface,  the  vehicle's  test  speed,  the 
type  and  number  of  brake  applications, 
loading  conditions,  control  trailer 
requirements,  and  the  initial  brake 
temperature. 

NHTSA  also  proposed  requirements 
for  the  ABS  malfunction  lamps  and  the 
power  source  for  trailer  antilock 
systems.  The  agency  also  addressed 
such  considerations  as  requirements  for 
diagnostic  systems,  the  types  of  vehicles 
to  be  covered  by  the  rulemaking,  the 
implementation  schedule  for  the 
proposed  requirements,  the 
rulemaking's  potential  effects  on 
intermediate  and  final  stage 
manufacturers  and  trailer 
manufacturers,  and  its  costs  and 
benefits. 

VI.  Comments  on  the  Proposal 

NHTSA  received  over  60  comments  in 
response  to  the  NPRM.  Commenters 
included  heavy  vehicle  manufacturers, 
brake  manufacturers,  safety  advocacy 
groups,  heavy  vehicle  users,  trade 
associations.  State  entities,  and  other 
individuals. 

Most  commenters  agreed  that  the 
agency  should  issue  requirements  to 
improve  the  stability  and  control  of 
heavy  vehicles  during  braking,  thereby 
reducing  the  number  of  loss-of-control 


crashes.  Advocates  for  Highway  and 
Auto  Safety  (Advocates),  the  Heavy 
Duty  Brake  Manufacturers  Council 
(HDBMC),  the  Insurance  Institute  for 
Highway  Safety  (IIHS),  and  Rockwell 
WABCO  generally  supported  the 
agency's  proposal  to  require  heavy 
vehicles  to  be  equipped  with  an  ABS. 
These  commenters  stated  that  ABS  will 
improve  vehicle  safety  by  providing 
improved  braking  performance  and 
vehicle  stabiUty  and  control  during 
braking. 

The  American  Automobile 
Manufacturers  Association  (AAMA)  '*, 
the  American  Trucking  Associations 
(ATA),  and  fleet  operators  expressed 
mixed  support  for  the  rulemaking. 
AAMA  stated  that  it  "reluctantly 
accepts  the  design  specific  proposal," 
given  its  concerns  about  the  proposed 
braking-in-a-curve  test  procedure.  ATA 
stated  that  it  supports  the  use  of  ABS, 
but  is  concerned  that  the  proposed 
effective  dates  would  require  universal 
use  of  ABS  too  soon  to  assure  safety  and 
reliability.  AAMA  and  ATA  stated  that 
they  would  fully  support  the 
rulemaking,  if  the  agency  revised 
various  aspects  of  the  proposals.  AAMA 
was  primarily  concerned  about  the 
practicability  of  the  braking-in-a-curve 
test.  ATA  was  primarily  concerned 
about  the  ABS  equipment  requirement 
and  alleged  problems  with  the 
reliability  of  separate  tractor-to-trailer 
electrical  cables/connecters.  The  agency 
notes  that  some  of  ATA's  requested 
revisions  would  be  major  departures 
from  the  original  proposal. 

The  National  Private  Truck  Council 
(NPTC),  the  National  Truck  Equipment 
Association  (NTEA),  the  National 
Association  of  Fleet  Administrators 
(NAFA).  and  the  National  Association  of 
Trailer  Manufacturers  (NATM)  opposed 
requiring  heavy  vehicles  to  be  equipped 
with  ABSs.  These  commenters  were 
primarily  concerned  about  the  costs  that 
an  ABS  requirement  would  impose  on 
fleets,  final  stage  manufacturers  of 
vehicles  produced  in  multiple  stages, 
and  small  trailer  manufacturers.  NTEA 
stated  that  it  would  be  impracticable  for 
final  stage  manufacturers  to  certify 
compUance  with  the  braking-in-a-curve 
test. 

Commenters  also  addressed  specific 
issues  raised  in  the  NPRM.  including 
the  proposal  to  require  vehicles  to  be 
equipped  with  ABS,  the  type  of  and 
definition  for  ABS,  the  braking-in-a- 
curve  test  procedure,  the 
implementation  schedule  for  the 


"  AAMA  submitted  joint  comments  on  behalf  of 
eight  major  domestic  manufacturers  of  heavy 
vehicles:  Chrysler.  Ford,  Freightliner.  General 
Motors  (GM),  Mack  Trucks.  Navistar,  PACCAR,  «nd 
Volvo-GM). 
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requirements,  the  malfunction  indicator 
requirements,  the  power  requirement, 
and  the  rulemaking's  cost.  A  more 
specific  discussion  of  the  comments, 
and  the  agency's  responses,  are  set  forth 
below. 

VII.  Agency's  Supplemental  Proposal 

Based  on  its  analysis  of  comments  on 
the  NPRM  and  other  available 
information,  NHTSA  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  proposing  a 
modified  implementation  schedule  for 
the  requirements  in  the  agency's 
September  1993  NPRM  and  a 
requirement  for  independent  wheel 
control  on  at  least  one  axle.  (59  PR 
17326,  April  12.1994.) 

With  respect  to  leadtime,  the  agency 
proposed  concurrent  effective  dates  for 
the  heavy  vehicle  stability  and  control 
requirements  and  for  the  heavy  vehicle 
stopping  distance  requirements. 
Specifically,  the  agency  proposed  the 
following  implementation  schedule  for 
both  sets  of  requirements: 
Truck  tractors — 2  years  after  final  rule 

(1996) 
Trailers — 3  years  after  final  rule  (1997) 
Air-braked  single  unit  Trucks  and 

buses — 3  years  after  final  rule  (1997) 

Hydraulic-braked  single  unit  trucks 

and  buses— 4  years  after  final  rule 

(1998) 

With  respect  to  independent  wheel 
control,  NHTSA  proposed  to  require 
heavy  vehicles  to  be  equipped  with  an 
ABS  that  controls  the  wheels  on  at  least 
one  &ont  and  one  rear  axle,  and 
independently  controls  the  wheels  on  at 
least  one  of  these  two  axles.  The  agency 
tentatively  concluded  that  this  would 
provide  a  necessary  level  of  stopping 
distance  performance  on  low  mu  and 
spht  mu  surfaces.  The  agency  posed  a 
number  of  questions  about  the  need  for 
independent  wheel  control. 

Vm.  Comments  on  the  Supplemental 
Proposal 

NHTSA  received  comments  from 
AAMA,  other  vehicle  manufacturers, 
brake  manufacturers,  safety  advocacy 
groups,  ATA.  and  others."  Aside  from 
ATA.  almost  all  the  commenters  favored 
the  proposed  implementation  schedule. 
Several  commenters,  including  AAMA. 
Ford.  Bendix.  and  Midland-Grau  were 
concerned  that  the  proposed 
requirements  addressing  independent 
wheel  control  were  unreasonably  design 
restrictive. 

Among  the  other  issues  raised  by 
commenters  were  whether  the  proposal 


is  a  performance  requirement,  alleged 
reliability  and  maintenance  problems 
with  ABS,  alleged  safety  problems 
caused  by  ABS,  the  regulation's  benefits 
and  costs,  its  applicability  lO  hydraulic 
systems,  and  the  possible  need  for  a 
phased-in  implementation  schedule  and 
a  separate  power  circuit  for  operating 
the  ABS. 

DC.  Agency  Decision 

A.  Requirement  for  and  Definition  of 
ABS^ 

In  developing  the  proposal  for  this 
rulemaking,  NHTSA  considered  what 
requirements  are  necessary  to  ensure 
improved  stability  and  control  for  heavy 
vehicles.  Among  other  things,  the 
agency  considered  whether  adequate 
performance  relating  to  stability  and 
control  could  be  ensured  solely  by 
means  of  dynamic  vehicle  performance 
test  requirements. 

The  agency  stated  in  the  NPRM  its 
belief  that,  in  order  for  an  approach 
relying  solely  on  dynamic  tests  to  be 
successful,  it  would  be  necessary  to 
establish  a  broad  array  of  dynamic 
performance  requirements  that  would 
test  the  directional  stability  and  control 
of  vehicles  under  a  variety  of  loading 
conditions,  travel  speeds,  and 
deceleration  rates,  and  on  a  variety  of 
road  surfaces,  including  ones  that  have 
coefficients  of  friction  that  are  low, 
high,  and  split  mu.  In  addition,  in  order 
to  ensure  that  stopping  distance 
performance  is  not  compromised  in  the 
attempt  to  improve  directional  stability 
and  control  during  braking,  it  would  be 
necessary  for  these  performance 
requirements  to  specify  maximum 
stopping  distances.     - 

NHTSA  explained,  however,  that  the 
poor  correlation  between  stopping 
distance  performance  and  the  peak 
friction  coefficient  2'  (PFC)  of  low 
coefficient  of  friction  surfaces, 
combined  with  the  costs  associated  with 
such  an  extensive  array  of  dynamic 
performance  requirements,  would,  at 
this  time,  raise  serious  practicability 
concerns  about  any  approach  that 
included  such  an  array  of  dynamic  test 
requirements.^^  NHTSA  therefore 
focused  its  efforts  on  a  single  provision 
expressly  requiring  that  heavy  vehicles 
be  equipped  with  antilock  systems,  and 
on  identifying  feasible  and  practicable 
dynamic  tests  that  could  supplement 
that  provision  by  directly  assessing  the 


"Commentt  on  the  SNPRM  will  be  specirically 
labeled  a«  such.  Other  comments  will  be  assumed 
to  be  in  response  to  the  NPRM. 


^The  reader  may  wish  to  review  the  Appendix 
which  provides  a  technical  explanation  of  how 
antilock  brakes  work,  including  various  methods  of 
wheel  control. 

"  See  the  Appendix  for  a  discussion  of  this  term. 

»  "MVMA/NHTSA/SAE  Round  Robin  Brake 
Test,"  Transportation  Research  Center  of  Ohio, 
Report  No.  091194.  August  26.  1991. 


directional  stability,  control  and 
stopping  distance  of  vehicles  under 
some  of  the  wide  variety  of 
circumstances  that  may  be  experienced 
in  the  real  world. 

This  section  discusses  the  proposed 
provision  expressly  requiring  that  heavy 
vehicles  be  equipped  with  antilock 
systems.  More  specifically,  NHTSA 
proposed  to  require  that  each  heavy 
vehicle  be  equipped  with  an  ABS  that 
satisfies  the  following  definition: 

"Antilock  braking  system"  means  a  portion 
of  a  service  brake  system  that  automatically 
controls  the  degree  of  rotational  wheel  slip 
during  braking  by: 

(1)  sensing  the  rate  of  angular  rotation  of 
the  wheels; 

(2)  transmitting  signals  regarding  the  rate 
of  wheel  angular  rotation  to  one  or  more 
devices  which  interpret  those  signals  and 
generate  responsive  controlling  output 
signals;  and 

(3)  transmitting  those  controlling  signals  to 
one  or  more  devices  which  adjust  brake 
actuating  forces  in  response  to  those  signals. 

In  developing  this  definition,  the 
agency  specifically  sought  to  avoid 
unnecessary  design  restrictions  or 
impede  the  future  development  of  ABS. 
NHTSA  stated  in  the  NPRM  that  it 
believed  that  the  proposed  requirement 
would  permit  any  ABS,  provided  that  it 
was  a  closed-loop  system  that  ensures 
feedback  between  what  is  actually 
happening  at  the  tire-road  surface 
interface  and  what  the  device  is  doing 
to  respond  to  changes  in  wheel  slip. 

For  a  number  of  reasons  discussed  in 
the  NPRM  (and  below),  NHTSA 
tentatively  concluded  that  a  device  that 
satisfies  these  criteria  is  necessary  in 
order  to  prevent  wheel  lockup  under  a 
wide  variety  of  real  world  conditions, 
thereby  significantly  improving  safety. 

A  number  of  commenters.  including 
vehicle  manufacturers  and  brake 
manufacturers,  recognized  the 
practicability  problems  currently 
associated  with  some  dynamic 
performance  requirements  and 
accordingly  supported  the  agency's 
proposal  to  require  heavy  vehicles  to  be 
equipped  with  ABSs.  AAMA  stated  that 
despite  its  strong  preference  for  what  it 
termed  "performance  requirements."  it 
would  accept  an  expUcit  ABS 
requirement,  provided  that  the  braking- 
in-a-curve  test  is  not  adopted  and  the 
effective  date  for  the  proposed  stopping 
distance  requirement  is  made 
concurrent  with  the  other  effective  dates 
for  this  rulemaking.23  That  organization 
stated  that,  in  general,  manufacturers 
"much  prefer  performance  over  design 
specifications  because  performance 


^  AAMA's  specific  concerns  about  the  braking- 
in-a-curve  test  are  discussed  in  a  later  section  of 
this  document. 


requirements  allow  new,  improved  and 
more  cost-efficient  technological  means 
to  achieve  desired  safety  ends." 
Nevertheless,  AAMA  indicated  that  it 
was  willing  to  accept  an  ABS  equipment 
requirement  because  it  believes  there 
are  significant  practicability  problems 
associated  with  various  dynamic  tests 
that  the  agency  has  considered, 
including  the  braking-in-a-curve  test. 

Similarly,  Rockwell  WABCO  stated 
that  it  "reluctantly  accepts  the  proposal 
for  an  ABS  equipment  standard  radier 
than  a  performance  standard."  That 
commenter  stated  that  it  normally 
opposes  equipment  standards  since  they 
have  the  potential  of  restricting  the 
implementation  of  new  technology. 
However,  it  stated  that,  in  this  case,  "the 
current  difficulty  in  formulating  vahd, 
repeatable  performance  criteria  prohibit 
a  true  performance  standard  at  this 
time."  Rockwell  WABCO  concluded 
that  "the  proposed  combination  of  an 
equipment  specification  and  a 
performance  test  is  both  understandable 
and  acceptable"  for  now. 

Advocates  stated  that  it  is  convinced 
that: 

The  agency's  resolve  to  mandate  a  basic 
level  of  ABS  as  required  equipment  on  all 
tractors,  trucks,  trailers,  and  buses  with 
verification  of  desirable  safety  performance 
gained  through  a  single  major  operating  test, 
is  the  most  appropriate  way  to  ensure  that 
the  substantial  safety  benefits  of  heavy 
vehicle  ABS  are  realized  quickly. 

Midland-Grau  stated  that  the 
characteristics  specified  in  the  proposed 
definition  will  permit  any  antilock 
brake  system,  provided  that  it  is  a 
"closed-loop"  system  that  ensures 
feedback  between  what  is  actually 
happening  at  the  tire-road  surface 
interface  and  what  the  device  is  doing 
to  respond  to  changes  in  wheel  slip. 

Mr.  John  Kourik,  a  brake  engineer, 
stated  that  the  proposed  definition: 

1.  Selects  the  proper  technology  to  assure 
optimum  stability  and  control,  [and] 

2.  Supplements  the  intent  of  the  original 
definition  with  a  high  degree  of 
sophistication.  This  should  eliminate  the 
inferior  mechanisms  and  devices  that  have 
been  offered  by  'toying'  with  the  brevity  of 
the  original  definition  while  making 
representations  and  distorted  claims  to 
suggest  equivalency  to  ABS.  Thus,  the  new 
definition  should  end  the  "smoke  and 
mirrors"  promotions  of  alleged  substitutes 
for  ABS. 

According  to  Mr.  Kourik,  the 
proposed  definition  would  preclude  the 
use  of  unsophisticated  equipment  that 
does  not  sense  changes  in  the  wheel 
rotation  rate,  e.g..  equipment  such  as 
mechanical  devices,  pneumatic 
dampeners,  hydraulic  dampeners, 


hydro/mechanical  units,  and  electro/ 
mechanical  units. 

Other  commenters  strongly  opposed 
the  proposed  ABS  requirement.  ATA 
argued  that  NHTSA  had  proposed  a 
"design  standard  for  ABS"  that  is 
"unlawful  because  it  is  contrary  to  the 
agency's  statutory  mandate  to  issue  only 
performance  standards."  Citing  the 
statutory  definition  of  "motor  vehicle 
safety  standard,"  that  organization 
stated  that,  under  the  Saiety  Act,  the 
requirements  in  Federal  motor  vehicle 
safety  standards  must  prescribe 
performance,  not  design  obligations. 

ATA  claimed  that,  despite  the 
statutory  mandate,  much  of  the  agency's 
proposal  represents  design 
requirements.  Specifically,  ATA  stated 
that  there  were  additional 
impermissible  design  aspects  to  the 
proposal,  including  the  definition  of 
ABS,  and  the  requirements  for  trailer 
electrical  power  to  be  transmitted  by  a 
separate  circuit  specifically  provided  for 
that  purpose  and  for  warning  systems  to 
be  electrical. 

ATA  also  argued  that  the  proposed 
definition  for  ABSs  is  uimecessariiy 
design-restrictive,  and  would  stifle 
innovation  and  require  continual 
updating  of  the  standard.  ATA  stated 
that  the  requirements  would  preclude 
anything  but  electronic  systems,  thereby 
prohibiting  mechanical  systems.  That 
organization  also  argued  that  the 
requirements  would  impair  efforts  to 
develop  new  electronic  technologies. 

Several  small  companies  which 
manufacture  or  sell  brake  products  also 
argued  that  the  proposed  requirements 
are  inappropriately  design-restrictive. 
They  argued  that  NHTSA  should  change 
the  proposed  definition  of  ABS  so  that 
devices  other  than  computerized  ABS 
can  be  used  to  meet  the  requirements. 
Trade  International  Corporation  (TIC) 
argued  that  the  proposed  definition  for 
ABS  is  fimdamentally  flawed  because  it 
does  not  specify  what  the  system  is 
supposed  to  accomphsh  but  rather 
specifies  how  the  system  is  supposed  to 
work.  It  argued  that  a  system  could 
satisfy  the  definition  but  not  accomplish 
the  desired  function. 

After  carefully  considering  the 
comments,  NHTSA  has  decided  to 
adopt  the  proposed  requirement  for  and 
definition  of  ABS.  The  agency's 
response  to  the  comments,  including  a 
more  detailed  discussion  of  some  of  the 
comments  summarized  above,  is 
presented  in  the  sections  which  follow. 

1.  Legal  Authority 

NHTSA  disagrees  with  ATA's 
allegation  that  the  agency  does  not  have 
the  statutory  authority  to  issue  a  "design 
standard."  NHTSA's  longstanding 


position  2*  on  this  subject,  which  is 
presented  in  the  form  of  a  hypothetical 
discussion  concerning  the  agency's 
authority  to  regulate  the  width  of  motor 
vehicles,  is  set  forth  below: 

We  believe  that  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  *  •  •  would 
permit  issuance  of  a  safety  standard  that 
regulated  or  limited  vehicle  width,  if  it  were 
found  that  such  a  regulation  "meets  the  need 
for  motor  vehicle  safety"  (§  103(a),  15  U.S.C. 
1392(a)).  As  is  true  with  every  motor  vehicle 
safety  standard,  however,  it  would  be 
necessary  to  establish  a  reasonable,  objective 
basis  for  the  conclusion  that  this  regulation 
can  be  justified  by  safety  benefits  obtainable, 
to  avoid  a  judicial  conclusion  that  the  action 
is  "arbitrary,  capricious,  [or]  an  abuse  of 
discretion."  (5  U.S.C.  706).  The  issue,  in 
other  words,  would  not  be  one  of  basic 
authority,  but  of  justification. 

Although  it  may  be  argued  that  such  a 
safety  standard  would  be  a  regulation  of 
"design,  and  not  performance",  for  reasons 
set  forth  l>elow  we  feel  that  this  argument  is 
insubstantial  and  reflects  an  inadequate 
understanding  of  the  Act  and  the  safety 
standards  *   *  *. 

Section  102(2)  of  the  Act  (15  U.S.C.  1391) 
deHnes  a  motor  vehicle  safety  standard  as  "a 
minimum  standard  for  motor  vehicle 
performance,  or  motor  vehicle  equipment 
performance,  which  is  practicable,  which 
meets  the  need  for  motor  vehicle  safety  and 
which  provides  objective  criteria."  Section 
103(f)  of  the  Act  also  requires  the  standards 
to  l>e  "reasonable,  practicable  and 
appropriate  for  the  particular  type  of  motor 
vehicle  *   •  *  for  which  it  is  prescribed." 

It  has  sometimes  l>een  suggested  that  the 
inclusion  of  the  word  "performance"  in  this 
definition  suggests  the  existence  of  a 
dichotomy  between  vehicle  design  and 
p>erformance.  We  do  not,  however,  consider 
that  there  is  a  dividing  line  between 
standards  that  regulate  performance  and 
standards  that  affect  design.  Senator 
Magnuson  recognized  the  absence  of  any 
dichotomy  when  he  said  that  some  safety 
standards  would  necessarily  determine  the 
configuration  of  some  vehicle  components. 
(112  C.R.  20600  (Aug.  31. 1966.)).  In  fact,  all 
safety  standards  have  a  strong  effect  on 
vehicle  or  equipment  design,  in  spite  of  their 
being  phrased  in  "performance"  terms.  This 
is  necessarily  so  since  the  design  of  vehicles 
and  equipment  determines  the  quality  of 
their  performance.  (Some  confusion  over 
"design"  may  arise  from  the  common  use  of 
the  word  to  mean  appearance  or  shape.  In 
our  work,  however,  the  word  means  the  sum 
of  all  of  the  characteristics  that  a  product  is 
intended  to  have,  e.g.,  size,  weight, 
interrelationship  of  components,  materials, 
and  markings.) 

Each  of  our  safety  standards  meets  the 
need  for  motor  vehicle  safety  by  specifying 
requirements  for  the  perfonnance  of  a 
particular  vehicle  or  item  of  equipment.  Any 
design  that  will  satisfy  the  requirements  may 
be  used  for  the  system  or  item  of  equipment. 
The  extent  to  which  the  choice  of  a  design 


^'Tbis  discussion  has  been  presented  in  past 
NHTSA  letters,  including  a  May  2. 1979  letter  to  the 
Insurance  Institute  for  Highway  Safety. 


UMI 
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is  restricted  by  a  particular  standard  is  purely 
a  matter  of  degree,  def)ending  on  the 
specificity  of  the  requirement.  We  try,  in 
carrying  out  the  congressional  mandate,  to 
make  the  requirements  as  broad  as  the  safety 
need  allows.  We  will  probably  never  have  to 
reach  the  level  of  a  true  "design 
specification"  as  an  engineer  would  use  the 
terra,  i.e.,  a  detailed  description  of  every 
significant  aspect  of  a  product  including  the 
materials  and  manufacturing  processes  used. 
This  is  true  because  the  standards  deal  only 
with  the  safety-related  characteristics  of  the 
regulated  items,  e.g.,  the  height,  width,  and 
strength  of  a  head  restraint  and  the  light 
output  of  a  headlamp. 

In  some  cases,  the  configuration  of  a 
vehicle  component  or  item  of  equipment  is 
the  characteristic  that  relates  to  safety.  A 
good  example  of  this  is  our  standard  on 
transmission  shift  levers  (No.  102),  which 
standardizes  the  position  of  Park,  Reverse, 
etc.,  on  all  our  passenger  cars  today.  There, 
standardization  of  at  least  some  external 
aspects  of  the  component  is  needed  for 
safety's  sake.  A  second  example  is  our 
standard  on  control  identification  (No.  101). 
where  again  an  enforced  similarity  in  the 
words  and  symbols  used  to  identify  vehicle 

controls  is  the  heart  of  the  safety  requirement 

*  *  * 

Thus,  if  the  width  of  a  vehicle  is,  in  feet, 
the  characteristic  that  is  found  to  require 
regulation  for  safety  purposes  (analogously  to 
the  spacing  of  headlamps  in  Standard  108  or 
the  width  of  a  head  restraint  in  Standard 
202),  there  should  be  no  doubt  of  NHTSA's 
authority  to  regulate  it. 

NHTSA's  requirements  for  specified 
safety  equipment  are  at  the  heart  of 
many  of  the  Federal  motor  vehicle 
safety  standards.  Indeed,  thousands  of 
the  Uves  saved  and  the  injuries  reduced 
or  prevented  by  Federally-mandated 
safety  features  are  the  direct  result  of 
requirements  for  specific  types  of 
equipment.  Most  prominent  among 
these  requirements  is  the  25-year-old 
requirement  in  Standard  No.  208. 
Occupant  Crash  Protection,  for  the 
installation  of  specific  types  of  safety 
belts.  This  is  the  most  heavily  judicially 
and  Congressionally  scrutinized  safety 
standard,  and  no  question  has  ever  been 
raised  about  the  agency's  authority  to 
issue  such  a  standard. 

Equipment  requirements  are  critical 
for  helping  to  ensure  that  vehicles  have 
many  of  the  items  necessary  to 
guarantee  safety.  For  example,  it  is 
critical  for  drivers  to  be  able  to  see 
where  they  are  going,  and  for  their 
vehicle  to  be  seen  by  other  drivers.  The 
safety  standards  therefore  require  items 
that  are  critical  for  driver  visibility  and 
vehicle  conspicuity  in  the  rain  and  at 
night.  Standard  No.  104  requires 
vehicles  to  have  a  windshield  wiping 
system.  Standard  No.  108  requires 
vehicles  to  be  equipped  with  specified 
lamps  and  reflective  devices.  Standard 
No.  Ill  requires  that  vehicles  be 


equipped  with  rearview  mirrors,  and 
Standard  No.  205  specifies  the  types  of 
glazing  which  may  be  used  in  various 
locations. 

Many  other  safety  standards, 
including  the  existing  brake  standards, 
specify  equipment  requirements  that 
meet  equally  important  safety  needs. 
Thus,  the  extremely  narrow  reading  of 
the  word  "performance"  advocated  by 
ATA  is  inconsistent  with  the  entire 
history  of  the  Federal  program  for  motor 
vehicle  safety  standards,  and  indeed 
with  a  majority  of  the  existing 
standards. 

The  case  law  addressing  this  issue  has 
clearly  upheld  NHTSA's  authority  to 
issue  safety  standards  that  directly  affect 
design.  In  Chrysler  v.  DOT,  515  F.2d 
1053  (6th  Cir.  1975).  for  example,  the 
court  upheld  a  dimensional  restriction 
on  rectangular  headlamps.  That  court 
reasoned  that: 

Uniformity  of  headlamp  size  is  an  element 
of  headlamp  performance.  Design  freedom 
would  inhibit  safety,  and  certainly  the 
congressional  purpose  of  encouraging  safety- 
related  competition  among  manufacturers  is 
meaningless  in  this  context. 

We  conclude  that  the  dimension  restriction 
at  issue  here  essentially  serves  to  ensure 
proper  headlamp  {>erformance  and  lies 
within  the  regulatory  authority  granted  by 
Congress  to  the  NHTSA. 

515F.2dat  1058. 1059. 

Moreover,  in  Motor  Vehicle 
Manufacturers  Association  v.  State 
Farm,  463  U.S.  29  (1983).  the  United 
States  Supreme  Coiul  held  that,  before 
rescinding  a  general  requirement  for 
automatic  restraints  because  one  type  of 
automatic  restraint  (e.g..  the  detachable 
automatic  safety  belt)  might  be 
ineffective,  NHTSA  must  consider 
establishing  an  airbag-only  requirement. 
The  Court  further  stated  that  the  agency 
could  prohibit  detachable  automatic 
safety  belts  if  the  agency  determined 
that  they  would  not  provide  effective 
passenger  protection.  Therefore,  the 
Supreme  Coiul  clearly  recognized 
NHTSA's  authority  both  to  require 
specific  safety  equipment  deemed  to 
provide  superior  safety  protection  and 
to  prohibit  specific  equipment  that  the 
agency  deemed  to  provide  inferior 
safety  protection. 

NHTSA  therefore  rejects  ATA's 
argimient  concerning  the  agency's 
authority  to  require  specified  safety 
equipment.  However,  as  indicated 
above,  the  agency  does,  in  carrying  out 
its  statutory  mandate,  attempt  to  make 
its  safety  requirements  as  broad  as  the 
safety  need  allows.  The  relevant  issue 
for  this  rulemaking  is  thus  not  whether 
the  agency  proposed  an  unlawful 
"design  standard,"  but  instead  whether 
the  proposed  requirement/definition  for 


ABS  is  unnecessarily  design-restrictive. 
For  the  reasons  discussed  below, 
NHTSA  has  concluded  that  each 
element  of  the  proposed  requirement/ 
definition  for  ABS  is  necessary  to  meet 
the  safety  need  for  improved  stability 
and  control. 

2.  Elements  of  the  Requirement/ 
Definition  for  ABS 

Far  from  proposing  a  detailed  "design 
requirement,"  NHTSA  simply  proposed 
to  require  vehicles  to  be  equipped  v«th 
an  ABS  consistent  vsdth  the  generally 
understood  meaning  of  that  term  among 
brake  engineers.  The  agency  used  this 
approach  precisely  to  avoid  imposing 
unnecessary  design  restrictions  or 
impeding  the  future  development  of 
ABS.  As  discussed  in  the  NPRM,  the 
definition  is  sufficiently  broad  to  permit 
the  installation  of  any  antilock  braking 
system,  provided  that  it  is  a  "closed- 
loop"  system  that  ensures  feedback 
between  what  is  actually  happening  at 
the  tire-road  surface  interface  and  what 
the  device  is  doing  to  respond  to 
changes  in  wheel  slip. 

In  developing  the  proposed 
definition,  the  agency  reUed  on  the 
Society  of  Automotive  Engineers  ^^ 
(SAE)  J656  (Apr88)  "Automotive  Brake 
Definitions  and  Nomenclature"  and  the 
Economic  Commission  for  Europe's 
Regulation  13,  Annex  13  (1988).  SAE 
J656  refers  to  ABSs  as  "wheel  slip  brake 
control  systems"  that  automatically 
control  rotational  wheel  slip  during 
braking.  Among  the  terms  related  to 
ABS  that  are  defined  in  SAE  J656  are 
"modulator"  and  "wheel  slip  sensor." 
These  terms  are  used  in  SAE's  test 
procedure  for  antilock  systems,  as 
specified  in  SAE  J46  (JUN80)  "Wheel 
Shp  Brake  Control  System  Road  Test 
Code."  Similarly,  Annex  13  of  ECE 
Regulation  13  refers  to  "anti-lock 
devices"  as  systems  which 
automatically  control  the  degree  of  sUp, 
in  the  direction  of  rotation  of  the 
wheel(s).  The  Annex  13  definition  of 
ABS  also  states  that  such  devices 
include  "a  sensor  or  sensors,  a 
controller  or  controllers  and  actuating 
valves."  The  agency's  proposed 
definition  of  ABS  incorporated  the 
terms  set  forth  in  SAE  J656  and  ECE 
Regulation  13  to  reflect  the  attributes  of 
antilock  systems  as  commonly 
understood  by  the  automotive 
engineering  industry. 

The  proposed  equipment  requirement 
specifies  simply  that  vehicles  must  be 
equipped  with  an  ABS  which  is  defined 


as  a  system  that  automatically  controls 
the  degree  of  rotational  wheel  slip 
during  braking,  by  (1)  sensing  the  rate 
of  wheel  rotation,  (2)  transmitting 
signals  regarding  the  rate  of  wheel 
rotation  to  a  device  which  interprets 
those  signals  and  generates  responsive 
controlling  signals,  and  (3)  transmitting 
those  controlling  signals  to  a  device 
which  adjusts  brake  actuating  forces  in 
response  to  those  signals.  For  reasons 
discussed  below,  each  of  these  elements 
is  necessary  to  meet  the  need  for  safety. 
In  addition,  the  definition  only  states 
the  performance  required  of  the  ABS 
components,  not  how  the  components 
must  detect  wheel  rotation,  etc. 

As  discussed  earlier  in  this  preamble, 
the  safety  problem  being  addressed  by 
this  rulemaking  is  that  whenever  the 
driver  applies  the  brakes  with  too  much 
force  relative  to  extant  tire  and  road 
conditions,  sustained  wheel  lockup 
occurs.  This  usually  results  in  loss  of 
vehicle  directional  stability  and/or 
steering  control;  i.e.,  a  jackknife.  spin- 
but  or  skid,  and  often  a  crash.  Such 
sustained  lockup  most  often  occurs 
when  the  road  is  sUppery  or  when  the 
vehicle  is  lightly  loaded  or  has  no  cargo. 
This  is  because  drivers  are  likely  to 
make  a  hard  brake  application  in  a 
panic  situation,  and  the  resulting 
braking  forces  easily  cause  lockup  when 
the  road  is  slippery  or  when  the  vehicle 
is  lightly  loaded  or  empty.  Moreover, 
drivers  are  unable  to  sense  lockup 
quickly  enough  to  control  it. 2* 

In  order  to  address  this  safety 
problem.  NHTSA  has  determined  that  it 
is  necessary  to  prevent  the  brake  system 
from  generating  forces  that  result  in 
uncontrolled  lockup.  This  need  is 
addressed  in  part  by  the  first  element  of 
the  requirement/definition:  each  ABS 
must  automatically  control  the  degree  of 
rotational  wheel  slip  during  braking." 
Automatic  control  is  necessary  since 
drivers  cannot  control  lockup  in  an 
emergency  situation.  By  the  time  a 
driver  can  sense  that  lockup  has 
occurred,  it  is  often  too  late  to  prevent 
the  sustained  lockup  that  results  in  loss 
of  directional  stability  or  control. 

The  second  element  of  the 
requirement/definition  (sensing  rate  of 
wheel  rotation  and  transmitting  signals 
about  the  rate  to  a  device  that  generates 
responsive  control  signals)  is  necessary 
to  ensure  that  lockup  will  be  prevented 
or  controlled  for  all  road  surfaces  and 
under  all  load  conditions,  and  also  to 


^  The  Society  of  Automotive  Engineers  is  a 
voluntary  professional  organization  that  establishes 
recommended  practices  related  to  various  aspects  of 
motor  vehicles. 


2*  "Improved  Brake  Systems  for  Commercial 
Motor  Vehicles,"  DOT  807  706  Section  3.2.2;  pages 
3-5. 

2'' As  discussed  in  the  Appendix,  wheel  slip  refers 
to  the  proportional  amount  of  wheel/tire  skidding 
relative  to  vehicle  forward  motion,  and  lockup  is 
simply  the  condition  of  100  percent  wheel  slip. 


ensiu-e  that  stability  is  not  provided  at 
the  expense  of  stopping  distance.  The 
prevention  of  sustained  lockup,  and 
resulting  loss  of  directional  stability  and 
control,  should  not  be  accomplished 
simply  by  putting  weak  brakes  on  the 
vehicle  or  lowering  braking  forces  under 
all  conditions.  Thus,  in  addressing  this 
safety  problem,  the  agency  must 
consider  the  twin  goals  of  preventing/ 
controlling  lockup  and  ensuring  good 
stopping  distance  under  all  road  surface 
and  load  conditions. 

In  a  braking  situation,  the  more  the 
driver  depresses  the  brake  pedal,  and 
thereby  increases  braking  forces,  the 
more  quickly  the  vehicle  will  stop,  so 
long  as  the  braking  force  is  not  so  high 
that  it  causes  wheel  lockup.  Thus,  if 
stopping  distances  are  to  be  minimized 
during  braking,  it  is  necessary  to  permit 
the  hydraulic  or  air  pressure  to  rise  to 
a  point  just  below  the  point  where 
lockup  would  occur. 

Moreover,  the  amount  of  pressure  that 
causes  lockup  will  vary  dramatically 
depending  on  the  road  surface  and 
vehicle  loading.  In  order  to  ensure  that 
braking  force  rises  to  a  point  just  below 
the  point  where  lockup  would  occur,  it 
is  necessary  for  an  ABS  to  sense  eithec 
each  of  the  factors  on  which  lockup  is 
dependent,  i.e.,  road  siu'face  friction, 
vehicle  loading,  dynamic  weight 
transfer  during  braking,  condition  of 
brake  linings,  etc.,  ortiie  product  of  all 
of  those  factors,  i.e.,  the  rate  of  wheel 
rotation  from  which  wheel  slip  can  be 
determined.  Since  it  may  not  be 
technologically  feasible  for  an  ABS  to 
sense  all  of  the  factors  which  may  lead 
to  lockup,  the  definition  specifies  that 
an  ABS  must  sense  the  product  of  those 
factors,  i.e.,  the  rate  of  wheel  rotation. 

The  rest  of  the  second  element  of  the 
definition  is  necessary  to  ensure  that  an 
ABS  uses  the  relevant  information,  i.e.. 
rate  of  wheel  rotation,  to  control  wheel 
shp  and  prevent  lockup.  The  relevant 
information  must  be  transmitted  to  a 
device  which  interprets  the  information 
and  generates  responsive  controlling 
signals.  Those  controlling  signals  must 
then  be  transmitted  to  a  device  which 
adjusts  brake  actuating  forces  in 
response  to  those  signals. 

NHTSA  has  determined,  based  on  all 
available  information,  that  a  device  that 
lacks  any  one  of  the  elements  specified 
in  the  definition  could  not  meet  the 
need  for  safety  addressed  by  this 
rulemaking,  since,  for  the  reasons 
discussed  above,  its  operation  would 
not  be  dependent  on  factors  that  are 
relevant  to  the  desired  safety 
performance. 

The  agency  notes  that  while  several 
commenters  asserted  that  the  proposed 
definition  is  unnecessarily  design 


restrictive,  none  attempted  to  explain 
how  a  device  not  meeting  one  or  more 
of  the  elements  could  ensure  stability 
and  control  for  heavy  vehicles  for  a 
wide  range  of  test  surfaces  and  loading 
conditions. 

Most  of  the  commenters  arguing  that 
the  proposed  definition  is  unnecessarily 
design  restrictive  were  small  companies 
which  manufacture  or  sell  brake 
products.  In  essence,  they  wished  the 
agency  to  change  the  proposed 
definition  of  ABS  so  that  their  devices 
can  be  used  to  meet  the  requirements. 
These  companies  are,  of  course,  free  to 
develop  and  sell  products  that  meet  the 
definition.  Also,  to  the  extent  that  these 
companies  produce  products  that  do  not 
meet  the  definition,  they  are  free  to  sell 
them  as  supplemental  equipment,  so 
long  as  the  products  do  not  create 
compliance  problems  or  contain  safety 
defects.  However,  for  the  reasons 
discussed  above,  and  expanded  on 
below  in  the  context  of  these  comments, 
products  which  do  not  meet  the 
definition  would  not  prevent  sustained 
wheel  lockup. 

Strait-Stop,  a  company  which 
manufactures  what  it  calls  a 
"noncomputerized  ABS."  argued  that 
the  proposed  ABS  definition  is 
discriminatory  and  excessively  design- 
restrictive  because  it  necessitates  the 
use  of  electronic  computerized  systems 
with  wheel  speed  sensors.  It  argued  that 
the  agency's  tests  "(do)  not  prove, 
conclusively,  that  the  computerized 
ABS  is  the  only  alternative  to 
accomphsh  stability  and  control." 
Strait-Stop  also  stated  that  NHTSA's 
fleet  study  indicated  that  computerized 
ABS  activated  very  rarely,  only  1.4 
times  per  10.000  brake  applications  or 
1.1  times  per  10.000  miles  driven,  and 
that  it  is  a  tool  with  which  drivers  will 
not  gain  familiarity.  In  contrast.  Strait- 
Stop  stated  that  its  device  activates 
approximately  98  percent  of  the  time 
that  the  driver  applies  the  brakes, 
thereby  enabling  drivers  to  become 
familiar  with  the  system.  While  Strait- 
Stop  did  not  describe  how  its  "non- 
computerized ABS"  works  or  precisely 
what  it  does,  that  company  stated  that 
its  device  uses  "modulation  but  not 
reduction  of  braking  pressure." 
Moreover,  literature  about  its  system 
indicates  that  the  air  flow  from  the  foot 
(treadle)  valve  to  the  relay  valve  is 
interrupted  through  the  Strait-Stop 
system  and  pulsates  the  brake  chambers. 
The  "system  intermittently  repeats  the 
on  and  off  cycle  at  a  pre-set  rate." 

Jenflo  Brake-Aid  (Jcnflo)  also  argued 
that  the  proposed  ABS  definition  is 
discriminatory,  and  that  the  definition 
should  be  revised  to  permit  braking 
devices  other  than  the  ones  tested  by  the 
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agency.  Jenflo  manufactures  a  device  for 
air  brake  systems  which  causes  a 
"pulsing  (or  air  pressure  to)  the  brake 
actuators  hundreds  of  times  per  minute, 
(that  vyill]  cause  the  tires  to  approach 
lock-up,  then  the  brakes  are  off  for  a 
'small'  fraction  of  a  second  and  are  just 
as  rapidly  reapplied."  As  a  result,  the 
air  pressure  is  continually  released  and 
reapplied  on  all  the  controlled  wheels 
during  all  but  "normal"  braking. 

Trade  International  Corporation  (TIC) 
stated  that  the  proposed  ABS  definition 
is  unnecessarily  narrow  and  could 
preclude  the  use  of  available,  beneHcial 
products  and  technologies,  and  also 
impede  the  development  of  other  useful 
products  and  technologies.  TIC  argued 
that  a  system  which  continuously 
modulates  the  braking  force  applied  to 
every  wheel  whenever  braking  force  is 
applied  would  not  satisfy  the  deRnition 
because  it  lacks  the  specified  sensing 
and  transmitting  functions,  regardless  of 
its  ability  to  prevent  wheel  lockup  and/ 
or  enhance  braking  effectiveness. 

The  devices  referred  to  by  Strait-Stop, 
)enflo  Brake-Aid,  and  TIC  all  "pulse" 
the  air  pressure  for  essentially  all  but 
normal  brake  applications.  These 
commenters  did  not  explain  in  detail 
how  these  products  work.  However, 
based  on  the  available  information,  they 
provide  the  same  "pulsing"  of  air 
pressure  at  a  fixed  pulsation  rate  for  all 
brake  applications  above  some  braking 
or  turning  threshold.  Regardless  of  how 
they  work,  however,  the  devices  cannot 
ensure  the  twin  goals  of  preventing/ 
controlling  lockup  and  ensuring  good 
stopping  distance  under  all  road  surface 
and  load  conditions,  if  they  do  not  meet 
the  proposed  definition.  This  is  because, 
for  the  reasons  explained  above,  their 
operation  would  not  be  dependent  on 
the  factors  that  are  relevant  to  the 
desired  safety  performance.  Only  by 
continuously  sensing  and  responding  to 
what  is  actually  happening  at  the  tire/ 
road  surface  interface  can  an  ABS 
system  optimize  the  braking  pressure  so 
as  to  both  prevent  lockup  and  minimize 
stopping  distances.  As  discussed  in  the 
ABS  Wheel  Slip  Control  Strategies 
section  of  the  Appendix,  one  effect  of 
varying  road  surface  and  vehicle  load 
conditions  on  the  operation  of  ABSs  is 
the  varying  controlling  frequencies  that 
are  needed  to  adapt  to  these  varying 
conditions.  The  fact  that  these  other 
devices  incorporate  a  fixed  pulsation 
rate  demonstrates  their  lack  of 
adaptability  to  varying  road  surface  and 
vehicle  load  conditions.  As  shown  in 
Figures  17  and  18  in  the  Appendix,  the 
ABS  controlling  frequency  needs  to  be 
relatively  slow,  between  1  and  2  cycles 
per  second,  in  order  to  prevent 
sustained  excessive  wheel  slip  on  very 


low  friction  surfaces  and  needs  to  be 
much  faster,  approaching  10  cycles  per 
second,  in  order  to  achieve  very  short 
stopping  distances  on  high  friction 
surfaces.  The  increase  in  stopping 
distance  on  high  friction  road  surfaces 
that  would  result  from  a  system  which 
exhibited  a  slower  than  optimum  ABS 
controlling  frequency  may  not  be  great. 
However,  the  impact  of  a  much  faster 
than  optimum  ABS  controlling 
frequency  on  a  very  low  friction  surface 
would  be  sustained  and  excessive  wheel 
lockup.  As  shown  in  Figure  17  in  the 
Appendix,  wheel  lockup  can  occur  very 
rapidly.  Figure  17  also  shows  that  from 
the  time  that  the  ABS  solenoid  is 
activated  to  reduce  brake  pressure  it 
takes  about  0.25  seconds  before  the 
wheel  even  begins  to  spin  up,  about 
0.35  seconds  for  the  wheel  to  reach  one- 
half  of  the  vehicle's  speed  and  more 
than  0.6  seconds  for  the  wheel  to  reach 
the  vehicle's  speed.  If  the  devices 
referred  to  by  Strait-Stop  and  Jenflo 
Brake-Aid  pulse  the  brakes  several  times 
a  second,  the  "ofr'  portion  of  pulsation 
cycle  would  not  be  sufficiently  long  to 
allow  the  locked  wheel  to  spin  up  prior 
to  the  next  "on"  portion  of  the  cycle 
which  would  result  in  sustained  wheel 
lockup. 

The  basic  problem  with  devices  that 
do  not  incorporate  feedback  on  what  is 
happening  at  the  tire/road  surface 
interface  (as  required  by  the  definition 
of  ABS  mandated  by  this  amendment) 
such  as  those  described  by  Strait-Stop. 
Jenflo  and  TIC,  is  that  they  are  "blind" 
to  the  road  and  surface  conditions  on 
which  the  vehicle  is  operating  and  thus 
make  the  same  response  each  time, 
regardless  of  whether  that  response  is. 
appropriate  for  the  existing 
circumstances.  In  other  words,  the 
systems  cannot  appropriately  adjust 
their  cycle  rate  or  the  degree  of  pressure 
variation  to  compensate  for  the  effects 
that  load  condition  and  road  surface 
friction  can  have  on  the  lockup  and 
spinup  times  of  a  vehicle's  wheels.  This 
lack  of  "adaptability"  to  changes  in  load 
and  road  surface  conditions  results 
either  in  sustained  wheel  lockup  (and 
resultant  loss  of  stability  and  control)  or 
in  stopping  distances  that  are  much 
longer  than  the  vehicle  would  otherwise 
be  able  to  achieve  under  those 
conditions  for  which  the  system  was  not 
optimized.  As  a  result,  even  if  these 
systems  enhanced  vehicle  stability  on 
one  type  of  surface,  they  would  provide 
inferior  braking  on  a  different  surface. 
For  instance,  the  relatively  high  brake 
pressure  required  for  short  stopping 
distance  on  a  high  coefficient  of  friction 
surface  would  lock  the  wheels  on  a 
slippery  surface  because  wheel  lockup 


occurs  when  the  braking  force  at  the 
tire/road  surface  interface,  needed  to 
resist  the  torque  generated  by  the  brake, 
is  greater  than  that  which  can  be 
generated  from  the  available  surface 
friction.  Because  wet  surfaces  have 
lower  friction  levels,  vehicles  on  these 
roads  will  lock  up  at  lower  levels  of 
brake  pressure.  Conversely,  if  the 
pulsating  mechanical  system  were 
designed  so  that  brake  pressure  was 
reduced  in  a  manner  that  ensured  that 
lockup  would  not  occur  during  hard 
braking  on  a  slippery  surface,  stopping 
distances  would  be  very  long  when 
braking  on  high  coefficient  of  friction 
surfaces. 

NHTSA  also  notes  that  in  order  to 
optimize  stopping  distance  and 
maintain  vehicle  stability,  an  antilock 
system  must  be  capable  of  reducing, 
holding,  and  reapplying  braking 
pressure  to  each  controlled  wheel.  The 
wheel  speed  sensor  monitors  the 
rotational  speed  of  the  wheel.  When  a 
monitored  wheel  approaches  a  lockup 
condition,  there  is  a  sharp  rise  in 
peripheral  wheel  deceleration  and  in 
wheel  slip.  If  this  rise  exceeds  the 
designed  threshold  levels,  the  ECU 
sends  signals  to  the  modulator  device  to 
hold  or  reduce  the  build-up  of  wheel 
brake  pressure  until  the  danger  of  wheel 
lockup  has  passed.  The  brake  pressure 
must  then  be  increased  again  to  ensure 
that  the  wheel  is  not  underbraked  for 
the  road  surface  conditions.  During 
automatic  brake  control,  it  is  important 
for  the  wheel  speed  to  be  constantly 
monitored  so  that  the  maximum  braking 
force  for  the  conditions  could  be 
achieved  by  a  succession  of  pressure- 
reduction,  pressure-holding,  and 
pressure-reapplication  phases.  The 
agency  notes  that  the  systems  described 
by  Strait-Stop,  Jenflo  and  TIC  reduce 
and  reapply  pressure,  wdthout  reference 
to  road  conditions,  brake  forces,  or 
impending  wheel  lockup. 

With  respect  to  Strait-Stop's  argument 
that  drivers  will  not  gain  familiarity 
with  the  kinds  of  ABS  systems  tested  by 
NHTSA  because  the  systems  activate 
only  rarely,  the  agency  notes  that  no 
special  familiarity  is  necessary  to 
operate  the  system  properly.  ABS  is  a 
safety  device  which  operates 
automatically  in  emergency  situations. 

Strait-Stop  also  alleged  that  the 
system  defined  and  tested  by  NHTSA 
does  not  prevent  lockup,  while  that 
company  did  not  explain  this  comment, 
the  agency  assumes  that  Strait-Stop  is 
distinguishing  between  momentary 
lockup  and  sustained  lockup.  Ail  of  the 
systems  tested  by  NHTSA  prevent 
sustained  lockup. 

Strait-Stop  argued  that  the  inference 
that  the  screened-out  systems  would  not 


meet  the  braking-in-a-curve  test 
requirement  is  unsupported  since  the 
agency  has  not  tested  and,  in  some  cases 
has  refused  to  provide  testing  for  them. 
As  discussed  above,  it  is  possible  that  a 
system  not  meeting  the  proposed 
defrnition  could  be  optimized  to 
provide  enhanced  stability  for  a 
particular  test  on  a  particular  test 
surface.  However,  such  a  system  would 
provide  inferior  braking  performance  on 
other  surfaces  and/or  under  different 
test  conditions. 

There  is  no  requirement  or  reason  for 
the  agency  to  test  every  invention 
identified  by  commenters  in  a 
rulemeiking  proceeding.  The  agency  can 
use  its  technical  and  engineering 
analysis  to  determine  what  performance 
attributes  are  necessary  to  meet  the  need 
for  safety,  and  it  can  also  often  make 
determinations  about  whether  particular 
devices  would  provide  safety  benefits 
by  the  same  means. 

NHTSA  has  also  analyzed  another 
type  of  device,  from  Emergency  Brake 
Technologies,  described  by  Dr.  Barry 
Wells.  This  is  an  emergency  braking 
device  that  is  manually  activated  by  the 
driver  through  a  dash-mounted  switch 
that  activates  arms  that  drop 
polyurethane  wedges  and  rubber  flaps 
under  the  vehicle's  wheels.  After  the 
device  is  activated,  the  vehicle  must  be 
stopped  and  reversed  so  that  the  wedges 
can  be  removed  from  beneath  the 
wheels.  Emergency  Brake  Technologies 
claims  that  this  device  "could  stop  a 
fully  loaded  vehicle  in  the  same 
distance  as  an  automobile  and 
completely  eliminate  jackknifing." 
While  NHTSA  does  not  have  any 
opinion  concerning  whether  this  device 
might  provide  benefits  in  some 
emergency  stopping  situations,  the 
device  would  not  meet  the  need  for 
safety  being  addressed  by  this 
rulemaking,  i.e.,  ensuring  stability  and 
control  during  braking.  In  fact,  the 
dropping  of  polyurethane  wedges  and 
rubber  flaps  under  the  wheels  would 
create  essentially  the  same  condition  as 
fully-locked  wheels,  and  therefore  could 
result  in  a  loss  of  control.  Once  the 
driver  activated  this  system,  the  driver 
would  be  committed  to  a  quick,  sliding 
stop.  The  driver  would  have  no 
capability  to  release  the  device  once 
applied,  and  could  also  have  difficulty 
steering  around  a  problem.  While  such 
a  device  could  provide  short  stopping 
distances  under  dry-road  conditions,  it 
would  do  so  by  sacrificing  vehicle 
stability  and  control. 

ATA  and  Strait-Stop  commented  that 
the  proposed  definition  would  preclude 
anything  but  electronic  systems,  thereby 
prohibiting  mechanical  systems. 
NHTSA  notes  that  this  is  incorrect. 


since  the  definition  does  not  require 
electronics  for  the  sensing  of  the  wheel 
rotation,  or  transmission  of  wheel 
rotation  or  controlling  signals.  Such 
functions  could  be  performed  using 
pneumatic,  hydraulic,  optic,  or  other 
mechanical  means.  The  agency  notes 
that  it  is  likely  that  electronic  systems 
will  be  used,  given  currently  available 
technologies.  All  ABSs  currently 
marketed  in  the  United  States  are 
electronic  in  nature. 

In  the  case  of  an  ABS  that  does  not 
require  electrical  power  for  operation, 
the  only  mandatory  electrical 
requirement  in  this  rulemaking 
(addressed  later  in  this  document)  is  for 
malfunction  indicator  lamps  used  to 
signal  a  problem  in  the  ABS. 

ATA  also  argued  that  the 
requirements  would  impair  efforts  to 
develop  new  electronic  technologies. 
ATA  stated  that  the  restrictions  would 
limit  engineers'  abilities  to  develop 
electronic  braking  (brake-by-wire) 
systems  (EBS)  by  forcing  the  logic  for 
such  systems  to  be  based  on  existing 
ABS  designs.  According  to  ATA.  EBS  is 
designed  to  handle  all  braking 
functions:  compatibility,  load  sensing/ 
brake  proportioning,  balance,  timing, 
ABS,  traction  control,  and  failure 
control.  ATA  stated  that  successful 
development  of  these  systems  may 
require  that  designers  not  be  tied  to  a 
rotational  slip  view  of  wheel  lockup. 

NHT.SA  disagrees  that  the  proposed 
ABS  requirements  will  impair  efforts  to 
develop  EBS.  The  agency  notes  that 
Robert  Bosch  GmbH  currently  markets 
the  Bosch-ELB  Electronically  Controlled 
Commercial  Vehicle  Brake,  in  Europe. 
This  system  includes  ABS,  traction 
control,  and  electronic  service  braking 
(with  pneumatic  backup)  functions,  and 
uses  the  same  wheel  speed  sensor 
arrangement  as  does  Bosch's  ABS  sold 
without  EBS.  This  indicates  that  EBS  is 
fully  compatible  with  current  ABS 
technology,  including  wheel  speed 
sensors.  Furthermore,  a  combination- 
unit  vehicle  with  good  brake  balance, 
compatibility,  and  timing  may  still  be 
capable  of  being  over-braked  by  the 
driver,  especially  when  operated  lightly- 
loaded  or  on  slippery  road  surfaces,  and 
such  a  vehicle  would  still  require  ABS 
to  prevent  wheel  lockup  when  operated 
under  these  conditions.  The 
development  of  the  Bosch  electronic 
braking  system  proves  that  the 
rotational  slip  view  of  wheel  lockup 
does  not  hinder  the  development  of 
successful  EBS. 

ATA  also  stated  that  the  requirements 
could  "hold  back  "  disc  brake 
technology  since  disc  brakes  are 
"virtually  incompatible"  when  used 
together  with  drum  brakes  on  a 


combination  vehicle.  ATA  apf>ears  to 
believe  that  because  EBS  can  make  the 
"decisions"  to  compensate  for  those 
major  differences,  it  is  needed  for  disc 
brake  technology  to  come  into  general 
use.  The  agency  notes  that,  according  to 
product  literature,  the  Bosch-ELB 
system  measures  wheel  speeds  and 
brake  actuator  pressures  at  each  wheel 
position,  and  microcomputers  in  the 
electronic  control  unit  store  and  process 
these  data  and  transmit  the  correcting 
commands  accordingly  This  system 
could,  therefore,  compensate  for 
incompatibilities  in  brake  force  balance 
on  a  vehicle,  and  would  permit  safe 
introduction  of  disc  brakes  on  vehicles. 
This  system  incorporates  ABS 
technology  that  complies  with  the 
agency's  proposed  ABS  requirements,  as 
well  as  ECE  Regulation  13.  Therefore, 
NHTSA  disagrees  with  ATA's  argument 
that  ABS  requirements  will  hold  back 
disc  brake  technology. 

In  a  somewhat  different  vein.  TIC 
argued  that  a  system  could  satisfy  the 
proposed  definition  but  not  accomplish 
the  desired  function  of  preventing 
lockup.  As  part  of  this  argument.  TIC 
stated  that  the  proposed  dcfmition  for 
ABS  is  fundamentally  flawed  because  it 
does  not  specify  what  the  system  is 
supposed  to  accompUsh  but  rather 
specifies  how  the  system  is  supposed  to 
work.  TIC'S  comment  in  essence  raises 
the  issue  of  whether  the  definition  is 
sufficient,  by  itself  or  with  other 
requirements,  to  meet  the  need  for 
safety. 

As  indicated  at  tlie  t)eginning  of  this 
section,  the  agency  developed  a  broad 
definition  precisely  to  avoid  imposing 
unnecessar>'  design  restrictions  or 
impeding  the  future  development  of 
ABS.  The  ABS  definition  is  Uased  on  the 
premise  that  wheel  lockup  is  the  souit» 
of  a  vehicle's  loss  of  directional  stability 
and  steering  control  during  braking,  and 
that  any  device  designed  to  improve 
such  stability  during  braking  must 
control  the  source  of  that  instability. 
Hence,  the  definition  establishes  a 
linkage  between  the  input,  signals  that 
sense  wheel  lockup,  and  the  output, 
modulated  brake  pressure  to  prevent 
wheel  lockup!  This  is  essentially  the 
extent  of  the  design  constraints 
established  by  the  agency,  and  it  gives 
the  industry  considerable  latitude  to 
design  and  develop  individual 
components,  ranging  from  sensor  design 
and  placement,  to  the  ECU  control 
algorithm  and  to  brake  pressure 
modulation  frequency. 

NHTSA  rejects  TIC's  argument  that 
the  definition  does  not  specify  what  the 
system  is  supposed  to  accomplish  but 
rather  how  the  system  is  supposed  to 
work.  Modulating  brake  pressure  in 
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response  to  information  about  rate  of 
angular  rotation  is  part  of  what  is 
supposed  to  be  accomplished.  As 
discussed  above,  the  rate  of  angular 
rotation  reflects  what  is  happening  at 
the  tire/surface  interface. 

NHTSA  further  concludes  that  the 
requirement/definition  for  ABS  is 
sufficient  at  this  time  to  meet  the  need 
for  safety.  In  arguing  that  a  system  can 
satisfy  the  definition  but  not  accomplish 
the  desired  function,  TIC  provided  the 
following  "extreme  example": 

Consider  the  following  system:  (1]  a  set  of 
angular  rate  of  rotation  sensors,  one  on  every 
wheel:  which  (2)  transmit  signals  whose  level 
is  proportional  to  the  rate  of  angular  wheel 
rotation  to  a  device  which  compares  the 
signals  and  generates  control  signals:  and  (3) 
transmits  those  control  signals  to  devices 
which  increase  the  braking  force  applied  to 
any  wheel  which  has  an  angular  rotation  rate 
higher  than  the  wheel  which  has  the  lowest 
angular  rotation  rate.  Such  a  system  satisfies 
every  element  of  the  proposed  definition, 
however,  the  result  of  implementing  such  a 
system  would  be  that  if  any  wheel  locked  up 
during  braking  all  wheels  would  lock  up'. 

While  TIC  itself  acknowledged  that  its 
example  was  "extreme,"  NHTSA  notes 
thai  its  basic  premise  also  is  silly,  since 
it  assumes  that  a  manufacturer  would 
delil)erately  build  a  brake  system  that 
could  not  work.  In  considering  the 
impacts  of  its  standards,  NHTSA  must 
assess  how  manufacturers  are  likely  to 
respond,  not  unrealistic  hypothetical 
situations.  The  basic  premise 
underlying  this  rulemaking  is  that 
manufacturers  will  respond  to  the 
definition/requirement  for  ABS  by 
providing  systems  that  will  prevent 
wheel  lockup.  This  view  is  confirmed 
by  the  comments  of  the  vehicle  and 
brake  manufacturers.  There  is  no 
evidence  that  manufacturers  would 
respond  by  deliberately  building 
systems  that  do  not  prevent  lockup  but 
instead  cause  lockup. 

Moreover,  the  definition  for  ABS  does 
not  stand  in  a  theoretical  vacuum. 
Manufacturers  must  design  their  brake 
systems  to  meet  other  safety 
requirements  (including  stopping 
distance  requirements  and,  for  some 
vehicles,  the  braking-in-a-curve  test).  It 
might  not  be  possible  to  meet  those 
requirements  with  systems  that  did  not 
prevent  lockup  but  instead  caused 
lockup.  Manufacturers  are  also  subject 
to  Federal  requirements  concerning 
safety-related  defects.  And,  of  course, 
manufacturers  must  ensure  customer 
satisfaction. 

The  agency  also  notes  that  there  is 
absolutely  no  incentive  for 
manufacturers  to  provide  ABS  systems 
that  do  not  function  as  they  intended. 
TIC'S  comment  essentially  raises  the 


possibility  that  a  manufacturer  might 
spend  all  the  money  necessary  to  meet 
the  definition  of  ABS  and  then  include 
a  faulty  ECU  control  algorithm. 
However,  there  is  no  basis  to  believe 
that  this  would  happen.  The  agency 
only  addresses  unreasonable  safety  risks 
in  developing  safety  standards  and  need 
not  address  unrealistic  hypothetical 
possibilities. 

3.  Dynamic  Versus  Equipment 
Requirements 

As  discussed  in  the  NPRM  and  above, 
NHTSA  considered  whether  adequate 
performance  relating  to  directional 
stability  and  control  could  be  ensured 
solely  by  means  of  dynamic  test 
requirements,  but  concluded  that,  at  this 
time,  there  would  be  practicability 
problems  associated  with  the  broad 
array  of  dynamic  test  requirements  that 
would  be  associated  with  such  an 
approach.  The  agency  therefore  decided 
to  propose  a  single  provision  expressly 
requiring  that  heavy  vehicles  be 
equipped  with  antilock  systems,  and  on 
identifying  feasible  and  practicable 
dynamic  tests  that  could  supplement 
that  provision  by  directly  assessing  the 
directional  stability,  control  and 
stopping  distance  of  vehicles  under 
some  of  the  wide  variety  of 
circimistances  that  may  be  experienced 
in  the  real  world. 

ATA  commented  that  the  desired 
result  from  mandating  the  installation  of 
ABS  is  ensuring  that  a  vehicle  can  be 
controlled  during  a  stop,  and  asserted 
that  the  proposed  braking-in-a-curve 
performance  requirement,  with  certain 
changes,  would  accomplish  this 
conceptually.  However.  ATA  did  not 
substantiate  its  assertion  about  the 
efficacy  of  such  a  requirement,  standing 
by  itself.  ATA  did  not  address  the 
practicabihty  problems  of  adopting  a  set 
of  dynamic  performance  requirements, 
or  even  the  practicabiUty  problems 
associated  with  applying  the  braking-in- 
a-curve  requirement  to  all  affected 
vehicles.  ATA  did,  however,  suggest 
that  the  agency  initiate  additional 
research  and  development  for  what  it 
called  "true  performance  tests." 

While  NHTSA  plans  to  continue 
research  on  dynamic  performance  tests 
for  trucks,  buses  and  trailers,  it  has 
concluded  that  the  desired  safety 
benefits  of  ABSs  could  be  achieved  now 
by  means  of  a  specific  equipment 
requirement  for  ABS  and  (as  discussed 
below)  a  dynamic  performance  test 
requirement  applicable  to  truck  tractors 
only.  NHTSA  is  charged  by  the  Safety 
Act  with  promulgating  safety  standards 
that  meet  the  need  for  safety.  Moreover, 
Congress  was  sufficiently  concerned 
about  the  directional  stability  and 


control  problems  associated  with  heavy 
vehicles  that  it  specifically  required 
NHTSA  to  conduct  a  rulemaking  that 
examines  and  could  result  in  requiring 
the  installation  of  ABSs  in  these 
vehicles.  The  agency  has  concluded  that 
large  safety  benefits  can  be  obtained  by 
requiring  ABSs  on  heavy  vehicles,  and 
has  developed  requirements  that  will 
ensure  installation  of  this  safety 
equipment. 

NHTSA  disagrees  with  the  suggestion 
that  it  delay  implementation  of  this  life- 
saving  rule  while  it  conducts  further 
research  in  search  of  the  type  of  rule 
ATA  desires.  The  overall  history  of 
agency  rulemaking  is  one  of  gradual 
progression,  when  and  where 
practicable  and  beneficial  to  safety, 
toward  increasingly  sophisticated  and 
increasingly  more  dynamic  performance 
standards.  However,  relying  exclusively 
on  dynamic  performance  requirements 
has  never  been  a  statutorily  mandated 
requirement.  Were  it  so.  there  would  be 
many  fewer  Federal  motor  vehicle  safety 
standards  today — and  many  thousands 
more  deaths  and  injuries,  occurring 
annually. 

B.  Independent  Wheel  Control 

In  the  NPRM,  NHTSA  proposed  to 
require  that  the  antilock  brake  system 
monitor  and  control  the  wheels  of  the 
frtint  axle  (i.e..  steering  axle)  and  the 
wheels  of  at  least  one  rear  axle.  NHTSA 
believed  that  this  would  ensure  that  the 
wheels  on  the  steering  axle  and  the 
wheels  on  the  selected  rear  axle  were 
directly  controlled  by  the  ABS.  By 
"directly  controlled."  the  agency  meant 
that  the  signal  provided  at  the  wheel  or 
on  the  axle  of  the  wheel  would  directly 
modulate  the  braking  forces  of  that 
wheel  or  axle.  The  agency  tentatively 
concluded  that  it  is  necessary  to  specify 
that  the  ABS  directly  control  the 
steering  axle  because  some  ABSs  control 
only  a  vehicle's  drive-axle,  which  could 
result  in  the  loss  of  steering  control  if 
the  front  wheels  locked  during  braking. 

Several  commenters  addressed  the 
need  for  front  wheel  control.  ATA 
strongly  opposed  mandating  ABS  for  the 
steering  axle  of  single-unit  trucks  and 
suggested  that  the  agency  reconsider  the 
requirement  for  tractors.  In  contrast. 
Rockwell.  WABCO.  Freightliner. 
AAMA,  Advocates,  and  IIHS  favored 
requiring  that  an  ABS  be  installed  on 
front  axles.  AAMA  favored  equipping 
each  vehicle  with  an  ABS  that  has  at 
least  one  independent  channel  of 
control  for  the  wheels  on  a  front  axle 
and  at  least  one  independent  channel  of 
control  for  the  wheels  (mi  a  rear  axle. 
However.  AAMA  objected  to  mandating 
more  than  two  independent  channels  of 
control. 


NHTSA  did  not  specifically  address 
the  concept  of  independent  control  in 
the  NPRM.  but  addressed  it  in  the 
SNPRM  by  proposing  that  the  wheels  on 
at  least  one  axle  be  independently 
controlled.  The  agency  in  today's  final 
rule  defines  an  "independently 
controlled  wheel"  to  mean  a  directly 
controlled  wheel  for  which  the 
modulator  device  does  not  modulate  the 
brake  forces  at  any  other  wheel  on  the 
same  axle.  This  means  that  a  side-by- 
side  control  strategy  on  a  tandem  axle 
could  have  the  wheels  on  the  sensed 
axle  of  the  tandem  being  independently 
controlled  by  a  modulator,  and  the 
wheels  of  the  other  axle  of  the  tandem 
being  indirectly  controlled  by  the 
modulator  for  the  wheel  on  the  sensed 
axle  on  the  same  side  of  the  vehicle. 

Rockwell.  Freightliner.  Advocates, 
and  IIHS  commented  that  the  regulatory 
language  in  the  NPRM  requiring  each 
axle  to  be  directly  controlled  by  an  ABS 
would  allow  select  low  ^s  antilock 
systems  on  any  axle.  These  commenters 
believed  that  an  antilock  system  must 
provide  independent  control  at  each 
wheel  of  a  heavy  vehicle  to  ensure  good, 
overall  ABS  performance  in  the  areas  of 
stability  and  stopping  distance. 
Accordingly,  they  recommended  that 
the  equipment  requirement  include 
language  that  would  require 
"independent  control  of  each  wheel"  of 
the  axles  that  are  required  to  be  ABS- 
controUed.  They  believed  that  the 
inclusion  of  such  a  requirement  would 
prevent  significant  degradation  in 
stopping  performance,  particularly  on  a 
split  mu  surface.  Bosch  recommended  a 
minimum  requirement  of  a  four-sensor, 
three-  modulator-valve  (which  is 
referred  to  as  a  4S/3M  system)  ABS. 
Freightliner  favored  requiring  at  least 
four  independent  channels  of  control, 
i.e.,  two  for  each  axle,  to  allow 
independent  control  of  each  wheel  on 
the  front  and  a  rear  axle.  Similarly,  IIHS 
favored  requiring  the  brakes  for  each 
wheel  on  the  front  axle  and  the  brakes 
for  each  wheel  on  one  rear  axle  to  be 
independently  controlled.  Advocates 
recommended  that  the  ABS  be 
functional  on  all  axles,  not  just  one  axle 
in  each  multiple  axle  set  on  a  heavy 
vehicle. 

Based  on  its  analysis  of  these 
comments  and  other  available 
information,  NHTSA  issued  an  SNPRM 
proposing  modifications  to  the  NPRM  to 
require  heavy  vehicles  to  be  equipped 
with  systems  that  independently  control 
each  wheel  on  at  least  one  axle  of  a 
truck,  a  truck  tractor,  or  a  bus  (i.e..  4S/ 
3M  systems).  As  explained  in  the 
SNPRM,  the  agency  tentatively 


concluded  that  a  minimum  requirement 
that  ABS  provide  independent  wheel 
control  on  at  least  one  axle  would 
provide  an  acceptable  level  of  stopping 
distance  performance  on  low  mu  and 
split  mu  surfaces.  The  agency  beUeved 
that  a  vehicle  with  independent  ABS 
wheel  control  would  stop  in  a  shorter 
distance  than  either  a  vehicle  equipped 
with  an  axle-by-axle  "select  low" 
control  ABS,  or  a  non-ABS  equipped 
vehicle  operated  by  a  driver  making  his 
or  her  best  efforts  to  minimize  stopping 
distance  through  manually  modulating 
the  brake  pedal.  The  agency  also 
proposed  to  prohibit  tandem  control » 
by  an  ABS,  by  requiring  that  no  more 
than  two  wheels  be  controlled  by  one 
modulator  valve.  NHTSA  requested 
comments  about  its  proposal  for 
independent  control  of  each  wheel  on  at 
least  one  axle  and  about  prohibiting 
tandem  control  by  an  antilock  system. 
In  response  to  the  SNPRM,  NHTSA 
received  comments  from  Ford.  AAMA. 
Strait-Stop,  GM,  Navistar,  White  CMC, 
Bosch,  PACCAR.  Eaton.  Midland-Grau. 
Truck  Trailer  Manufacturers 
Association  (TTMA),  Advocates,  and 
ATA  about  the  proposal  to  require 
independent  control  on  at  least  one 
axle.  Aside  from  Freightliner,  WABCO, 
Bosch,  Advocates,  and  IIHS,  most  other 
commenters  opposed  the  proposal 
claiming  that  requiring  independent 
control  would  be  unreasonably  design- 
restrictive.  Bosch  stated  that  the 
proposal  is  appropriate  since  at  least 
one  of  the  axles  that  contributes  most  to 
vehicle  deceleration  in  the  loaded 
condition  should  have  the  ability  to 
have  its  wheels  individually  controlled. 
Ford,  AAMA,  GM.  Navistar,  PACCAR, 
Eaton,  and  Midland-Grau  stated  that  the 
agency  should  specify  direct  control  as 
a  minimum  requirement  but  not  require 
independent  control.  AAMA  stated  that 
the  standard  should  permit  any  control 
system  that  provides  stability  without 
substantial  degradation  in  stopping 
distance.  Ford  claimed  that  any 
requirement  that  ABS  must  employ 
more  than  two  channels  of  control 
would  not  result  in  any  safety  advantage 
over  its  two-channel  system,  but  would 
result  in  substantial  and  imnecessary 
incremental  costs  to  Ford  and  might 
jeopardize  its  ability  to  meet  early 
implementation  dates.  Midland-Grau 
strongly  opposed  the  SNPRM 's 
approach,  claiming  that  it  presented  a 
major  change  in  scope  from 
performance  requirements  and  minimal 


design  requirements.  Specifically,  it 
complained  that  the  SNPRM  changed 
the  rulemaking's  focus  from  directional 
stability  and  control  to  stopping 
distance  on  spUt  mu  surfaces. 

Consistent  with  their  comments  on 
control  philosophies,  AAMA,  GM, 
White  GMC,  PACCAR,  and  Midland- 
Grau  also  opposed  the  proposed 
definition  of  'independently  controlled 
wheels."  ^  AAMA  and  PACCAR 
claimed  that  the  proposed  definition 
does  not  accommodate  widely  used 
ABS  algorithms  and  control 
technologies.  It  requested  that  the  word 
"only"  be  omitted  since  its  inclusion  in 
the  definition  would  inappropriately 
preclude  antilock  systems  that  "rely  on 
wheel  speed  information  from  both 
wheels  on  an  axle  to  modulate  brake 
pressure  at  each  of  the  wheels." 

Ford,  AAMA,  GM.  Navistar,  White 
GMC,  PACCAR,  Eaton,  and  Midland- 
Grau  opposed  prohibiting  tandem 
control.  I'lMA  requested  that  trailers 
equipped  with  more  than  three  axles  be 
excluded  from  the  requirements, 
claiming  that  it  would  be  very 
expensive  to  equip  these  vehicles, 
which  account  for  only  four  percent  of 
trailer  production,  with  ABS. 

ATA  and  Strait-Stop  opposed 
specifying  the  type  of  wheel  control, 
claiming  that  doing  so  creates  an 
impermissible  design  requirement. 
Strait-Stop  stated  that  the  proposed 
approach  prohibits  creativity  in  the 
development  of  other  technology  that 
may  accomplish  the  performance 
standards  more  effectively  with  greater 
economic  efficiency. 

Several  commenters  submitted  test 
data  about  various  ABS  configurations. 
WABCO  and  Freightliner  submitted 
simulated  test  data  showing  that  4S/2M 
systems  on  truck  tractors  provide  very 
poor  stopping  distance  performance  on 
split  mu  surfaces,  compared  with  4S/4M 
systems.  These  commenters  reported 
that  the  4S/2M  systems  they  tested  took 
between  316  percent  and  353  percent  of 
the  norm  to  stop  on  a  split  mu  surface, 
with  driver  best  effort  being  defined  as 
the  norm,  or  100  percent.  Ford  and 
Bendix  submitted  simulated  data 
showing  that  4S/2M  systems 
incorporating  the  modified  select  high 
regulation  (MSHR")  wheel  slip  control 
strategy  on  truck  tractors  perform 
acceptably.  Bendix  also  submitted 
vehicle  test  data  showing  that  the 
stopping  distance  performance  with 


'^See  the  Appendix  for  a  discussion  of  this  temi. 


"As  explained  in  the  appendix,  tandem  control 
refers  to  having  two  adjacent  axles  being  controlled 
by  the  same  modulator  valve.  Specifically,  while 
each  axle  has  its  own  wheel  speed  sensor,  the 
brakes  on  two  axles  are  controlled  by  one 
modulator  valve. 


""The  agency  proposed  to  deHne  "Independently 
Controlled  Wheel"  as  a  "wheel  at  which  the  degree 
of  rotational  wheel  slip  is  sensed  and  corresponding 
signals  are  transmitted  to  one  controlling  device 
that  adjusts  the  brake  actuating  forces  only  at  that 
wheel  in  response  to  those  signals." 

^'  See  the  Appendix  for  a  discussion  of  this  term. 
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tandem  control  ABS  incorporating  the 
MSHR  wheel  slip  control  strategy  (2S/ 
IM)  on  trailers  is  comparable  to  the 
performance  of  a  2S/2M  system. 

As  explained  above,  in  establishing 
the  requirements  applicable  to  the 
stability  and  control  of  heavy  vehicles, 
NHTSA  has  decided  that,  at  a 
minimum,  wheels  on  the  steering  axle 
and  at  least  one  rear  axle  of  a  powered 
vehicle  must  be  controlled  by  a  closed- 
loop  antilock  system.  Similarly,  the 
wheels  on  at  least  one  axle  of  a 
semitrailer  and  dolly,  and  the  wheels  of 
at  least  one  front  axle  and  one  rear  axle 
of  a  full  trailer  must  be  controlled  by  a 
closed-loop  antilock  system.  The  agency 
has  decided  that  requiring  a  closed-loop 
antilock  system  is  necessary  to  ensure 
the  directional  stability  and  control  of 
heavy  vehicles  during  braking. 

NHTSA  emphasizes  that  requiring  a 
closed-loop  antilock  system  is  a 
minimum  requirement  that  the  agency 
believes  will  ensure  the  safety  of  heavy 
vehicles.  The  agency  has  also  decided  to 
establish  supplementary  requirements 
beyond  these  minimum  requirements 
that  address  the  type  of  wheel  control 
for  various  types  of  vehicles.  In 
establishing  these  supplementary 
requirements,  the  agency  has  sought  an 
approach  that  is  responsive  to  the  many 
and  oftentimes  disparate  views  of  the 
commenters  and  that  ensures  safety 
performance  objectives,  while 
considering  practicability,  costs  and,  to 
the  extent  possible,  stated  industry 
practice. 

The  supplementary  equipment 
requirements,  which  specify  the  type  of 
wheel  control,  are  based  on  the 
philosophy  that,  for  the  reasons  set  forth 
below,  an  incrementally  higher  level  of 
stability  performance  during  braking  is 
warranted  for  truck  tractors  compared  to 
that  which  is  appropriate  and  needed 
for  trailers,  single-unit  trucks,  and 
buses.  First,  truck  tractors,  when  used  in 
a  combination  vehicle,  are  articulated 
and  therefore  are  more  likely  to  lose 
control  than  single-unit  vehicles. 
Second,  truck  tractors  typically  have 
shorter  wheelbases  than  single-unit 
trucks,  trailers  and  buses  and  therefore 
are  more  susceptible  to  locked  wheel- 
induced,  unrecoverable  loss  of  control 
than  are  any  of  these  other  vehicle 
types.  This  loss  of  control  typically 
manifests  itself  as  a  jackknife  when 
tractors  are  coupled  to  semitrailers. 
Third,  truck  tractors  typically  travel 
approximately  five  times  more  annual 
miles  than  single-unit  trucks,  three 
times  more  miles  than  trailers  (since 
there  are  proportionally,  three  times  as 
many  trailers  in  use  than  there  are 
tractors  which  tow  them),  and 
approximately  seven  times  as  many 


miles  as  buses.  This  substantially  larger 
use  proportionally  increases  a  truck 
tractor's  exposure  to  risk.  Fourth,  truck 
tractors  typically  operate  on  roads  (i.e., 
interstate  highways  and  nual  State  and 
U.S.  routes)  that  have  comparatively 
higher  posted  speed  limits  and  vehicle 
operating  speeds  than  the  roads  on 
which  single-unit  trucks  and  many 
buses  generally  operate.  A  higher 
operating  speed  exacerbates  the 
consequences  of  braking-induced  wheel 
lockup  and  loss-of-control.  This  is  a 
significant  contributing  factor  to  the 
high  proportion  of  heavy  vehicle 
braking  instability-related  crashes, 
fatalities  and  injuries  that  involve 
combination-unit  trucks. 

Based  on  the  above  considerations, 
NHTSA  has  decided  that  the 
requirements  for  truck  tractors  must  be 
more  stringent  than  those  for  the  other 
vehicle  types.  Specifically,  on  at  least 
one  of  the  truck  tractors's  axles,  each 
wheel  must  be  independently  controlled 
by  an  ABS  modulator.  With  respect  to 
a  given  wheel,  "independently 
controlled"  means  a  wheel  at  which  the 
degree  of  rotational  wheel  slip  is  sensed 
and  corresponding  signals  are 
transmitted  to  a  modulator  that  adjusts 
the  brake  actuating  forces  at  that  wheel 
on  the  axle  or  at  other  wheels  on  other 
axles.  The  agency  has  decided  to  revise 
the  definition  in  response  to  AAMA's 
comment  on  the  definition  of 
independently  controlled,  since  its 
inclusion  might  inadvertently  prohibit 
acceptable  systems.  Requiring 
independent  control  ensures  that  a 
wheel  provides  optimal  braking  forces 
on  all  surfaces,  enabling  the  vehicle  to 
achieve  near  optimal  braking  on  all 
surfaces,  especially  split  mu  ones. 

In  most  cases,  the  axle  with 
independent  wheel  control  will  likely 
be  the  tractor's  drive  axle(s). 
Commenters,  including  AAMA, 
Midland-Grau,  and  Bendix,  submitted  to 
the  agency  road  testing  data  about  how 
certain  antilock  systems  improved  the 
braking  efficiency  and  directional 
control  and  stabifity  of  various  vehicle 
configurations.  Based  on  these  data,  the 
agency  believes  that  independently 
controlling  the  drive  axle(s)  will  result 
in  incrementally  better  braking 
performance  on  split  mu  road  surfaces 
than  the  other  ABS  equipment 
configurations  that  are  permitted  on  the 
other  vehicle  types  covered  by  this  rule. 

Rockwell  WABCO  correctly  stated 
that  allowing  select  low  ABS  on  aU 
axles  will  result  in  substantially  longer 
stopping  distances  on  split  mu  siu-faces, 
particularly  when  the  differences 
between  the  coefficients  of  friction  on 
the  two  siu-faces  is  large. 
Notwithstanding  this  shortcoming,  the 


agency  believes  that  a  select  low  system 
is  appropriate  for  the  front  axle  for  the 
following  reasons.  First,  since  the  fi^nt 
axle  brakes  typically  provide  about  25 
percent  of  the  braking  on  a  truck  tractor, 
the  stopping  distance  degradation  with 
select  low  on  the  bont  axle  will  be 
•small.  Second,  having  equal  braking 
forces  at  each  wheel  alleviate  steering 
wheel  "pull"  that  would  occur  on  a 
split  mu  surface  with  ABS 
independently  controlled  front  brakes. 
Third,  current  antilock  systems  installed 
on  the  front  axle  of  heavy  vehicles  tend 
to  use  SLR.  MSHR,  or  MIR  wheel  shp 
control  strategies.'^  No  vehicle 
manufacturer  uses  a  system  in  which 
front  axle  control  is  purely  independent 
wheel  control.  Accordingly,  the  agency 
has  determined  that  it  would  be 
inappropriate  and  impracticable  to 
prohibit  the  use  of  select  low  control  on 
iiont  axles. 

NHTSA  has  also  decided  that  it  is 
necessary  to  prohibit  tandem  control  on 
tractors  to  further  ensure  the  safe 
braking  performance  for  tractor  trailers. 
This  decision  is  based  on  test  data  '' 
which  indicate  that  tandem  control  does 
not  provide  an  acceptable  level  of 
stopping  distance  performance  for  truck 
tractors,  even  though  it  may  ensure  a 
heavy  vehicle's  stability  and  control. 

Notwithstanding  its  decision  to 
prohibit  tandem  control  on  truck 
tractors,  NHTSA  has  decided  that 
tandem  control  is  appropriate  for 
vehicles  other  than  truck  tractors,  such 
as  trailers  and  single  unit  vehicles. 
Vehicle  test  data  submitted  by  Ford, 
Bendix,  and  Midland  showed 
comparable  vehicle  stopping  distance 
performance,  and  in  some  cases 
superior  performance,  of  tandem  control 
(2S/1M)  systems  compared  with  side- 
by-side  control  (2S/2M)  systems, 
without  any  difference  in  vehicle 
stability  performance.  Vehicle  test  data 
also  showed  comparable  ABS 
performance  with  MSHR  tandem 
control  on  trailer  axles.  Accordingly, 
today's  requirements  permit  direct 
control  2S/1M  systems  for  converter 
dollies,  semitrailers,  and  the  front  axles 
of  full  trailers.  The  agency  further  notes 
that  single  unit  vehicles  equipped  with 
4S/2M  systems  have  been  approved  for 
use  in  Europe  as  "Category  1"  systems. 

C.  Braking-In-A-Curve  Test 

1.  General  Considerations 

As  explained  in  the  previous  section 
on  equipment  requirements,  NHTSA 
proposed  requiring  heavy  vehicles  to  be 

}>SLR,  MSHR.  MIR  and  other  wheel  slip  control 
strategies  at«  discussed  in  the  Appendix. 

''"Improved  Brake  Systems  for  Commercial 
Motor  Vehicles."  DOT  HS  807  706,  April  1991. 


equipped  with  antilock  systems,  and 
supplementing  that  requirement  with 
dynamic  performance  requirements  to 
check  the  directional  stabiUty,  control 
and  stopping  distance  of  such  vehicles. 
The  agency  proposed  only  those 
dynamic  performance  requirements  that 
it  beUeved  would  be  feasible  and 
practicable  for  checking  the  directional 
stability  of  a  vehicle  when  it  is 
maximally  braked.  Specifically,  in  its 
September  1993  NPRM,  the  agency 
proposed  a  "braking-in-a-ciure 
requirement"  on  a  low  coefficient  of 
friction  surface  without  a  stopping 
distance  requirement.  Under  this 
proposed  requirement,  heavy  vehicles 
would  have  to  be  capable  of  stopping 
without  loss  of  directional  stability  or 
control,  while  turning  on  a  slippery 
surface  during  an  aggressive  or  "hard" 
stop.  Separately,  in  its  February  1993 
NPRM,  the  agency  proposed  braking 
effectiveness  requirements  through  the 
use  of  high  speed  (60  mph)  stopping 
distance  requirements  on  a  high 
coefficient  of  friction  road  surface. 

NHTSA  explained,  in  the  September 
1993  NPRM,  its  tentative  conclusion 
that  the  braking-in-a-curve  test  on  a  low 
mu  surface  is  an  objective,  repeatable, 
and  practicable  procedure  for  evaluating 
a  heavy  vehicle's  directional  stability 
and  directional  control.  The  agency 
further  explained  that  the  proposed 
braking-in-a-curve  test  is  consistent 
with  industry's  views,  since  the 
Antilock  Test  Procedure  Task  Force  of 
the  Motor  Vehicle  Safety  Research 
Advisory  Committee  (MVSRAC) 
recommended  this  procedure  and  the 
SAE  has  proposed  it  in  Recommended 
Practice  J1626,  Braking,  Stability,  and 
Control  Performance  Test  Procedures 
for  Air-Brake-Equipped  Truck  Tractors. 

In  response  to  the  NPRM,  Advocates 
stated  that  the  agency's  proposal  to 
specify  both  an  equipment  and  dynamic 
performance  requirement  was  the  most 
appropriate  way  to  ensure  that  the 
substantial  safety  benefits  of  heavy 
vehicle  ABS  are  realized  quickly. 
Rockwell  WABCO  reluctantly  supported 
the  proposed  combination  of  an 
equipment  specification  and  a  dynamic 
performance  test,  given  the  current 
difficulty  in  formulating  valid 
additional,  repeatable  performance 
criteria.  Midland-Grau  favored  this 
approach  for  truck  tractors  since  it 
believed  that  merely  issuing  an  ABS 
requirement,  without  an  accompanying 
performance  requirement,  would  allow 
ineffective  systems  in  the  marketplace. 

AlUed  Signal  supported  the  braking- 
in-a-curve  test  for  truck  tractors,  but 
opposed  the  test  for  other  vehicles, 
stating  that  vehicles  other  than  truck 
tractors  have  not  been  tested  using  this 


maneuver.  Midland-Grau  was  also 
concerned  that  very  little  test  data  have 
been  collected  on  vehicle  types  other 
than  truck  tractors.  Volvo-GM  stated 
that  the  test  is  unsafe  for  many  vehicles, 
and  that  a  dynamic  performance 
requirement  is  not  necessary,  given  the 
provision  requiring  ABSs.  AAMA  stated 
that  although  it  generally  favors 
performance-based  dynamic 
requirements  for  Federal  Motor  Vehicle 
Safety  Standards,  it  opposes  the 
braking-in-a-ciuve  test  given  what  it 
perceives  as  its  "overwhelming 
practicabiUty  and  objectivity  problems." 
Among  AAMA's  concerns  were  that  (1) 
there  has  been  no  test  program  by 
NHTSA  to  decide  whether  the  test  is 
suitable  for  single-imit  trucks,  buses, 
and  trailers,  (2)  the  braking-in-a-curve 
test  alone  cannot  evaluate  the 
effectiveness  of  an  ABS,  (3)  there  is  a 
lack  of  repeatability  of  the  braking-in-a- 
curve  test  procedure,  and  (4)  no  suitable 
test  facilities  exist  for  vehicle 
manufacturers  to  conduct  compliance 
testing.  Given  these  concerns,  AAMA 
favored  adopting,  on  an  interim  basis, 
an  equipment  requirement  only. 

ATA,  Strait-Stop,  and  several  other 
commenters  supported  a  dynamic 
performance-based  requirement  instead 
of  an  equipment  requirement.  They 
believed  that  this  approach  would 
encourage  further  development  of 
antilock  technology  and  would  enable 
users  to  find  the  system  that  best  suits 
their  operation.  ATA  was  concerned 
that  an  equipment  requirement  would 
preclude  the  development  of  more 
effective  systems  for  different 
applications. 

ItMA  believed  that  the  braking-in-a- 
curve  test  is  inappropriate  for  trailers.  It 
stated  that  trailer  manufactiu«rs,  many 
of  which  are  small  entities,  do  not  have 
the  financial  resources  or  the  faciUties 
to  conduct  road  testing. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  amend  the  Standard  to 
include  the  braking-in-a-curve  test  for 
certain  vehicles.  The  agency  considered 
requiring  surface  transition  tests  (i.e.,  a 
test  maneuver  in  which  vehicle  braking 
begins  on  a  high  coefficient  of  fiiction 
surface  and  then  completes  the  stop  on 
a  low  mu  surface,  and  vice  versa),  a  lane 
change  test,  and  split  mu  or  side-to-side 
differential  coefficient  of  road  surface 
friction  tests,  to  achieve  that  objective. 
The  tests  would  ideally  be  conducted  at 
various  speeds  with  different  loading 
conditions  and  test  surfaces.  However, 
the  agency  has  decided  that  it  would  be 
unnecessarily  burdensome  and  costly  to 
impose  such  an  array  of  tests  on  heavy 
vehicle  manufacturers.  NHTSA  has 
determined  that  the  performance  testing 


and  equipment  requirements  imposed 
in  today's  final  rules  are  the  most 
appropriate  method  of  ensuring 
directional  control  and  stability. 

NHTSA  has  decided  at  this  time  to 
apply  the  braking-in-a-curve  test  to 
truck  tractors,  but  not  to  other  heavy 
vehicles.  The  agency  believes  that 
opposition  by  AAMA,  Volvo-GM,  and 
Midland  Grau  to  the  braking-in-a-curve 
test  requirement  is  based  primarily  on 
uncertainty  about  whether  the  test 
would  also  be  required  for  single-unit 
vehicles,  since  the  MVSRAC  ABS  Task 
Force  developed  the  braking-in-a-curve 
test  procedure  for  testing  only  truck 
tractors.  Since  neither  the  agency  nor 
the  Task  Force  included  single-unit 
vehicles  in  the  test  program,  NHTSA 
believes  that  AAMA  and  the  others  are- 
concemed  about  whether  the  braking- 
in-a-curve  test  would  appropriately 
evaluate  directional  stability  and  control 
of  single-unit  vehicles.  Accordingly, 
NHTSA's  decision  to  apply  the  braking- 
in-a-curve  test  at  this  time  only  to  truck 
tractors  should  reduce  the  concerns  of 
AAMA  and  other  commenters  that 
opposed  this  dynamic  performance  test. 

With  respect  to  truck  tractors,  NHTSA 
has  concluded  that  the  road  tests 
performed  by  the  agency  and  the  ABS 
Task  Force  provide  sufficient 
justification  to  apply  the  braking-in-a- 
curve  test  to  these  vehicles.  The  agency 
notes  that  the  industry,  through  the 
MVSRAC,  previously  endorsed  and 
recommended  to  the  agency,  essentially 
the  same  dynamic  performance  test  that 
is  contained  in  this  final  rule.  The  Task 
Force  test  data  and  final  report  indicate 
that  the  braking-in-a-curve  procedure  is 
safe,  practicable,  and  repeatable  for 
truck  tractors.  Accordingly,  the  agency 
believes  that  this  recommendation 
remains  vaUd  for  tractor  trailers.'* 

NHTSA  has  decided  not  to  require 
single  unit  trucks,  buses,  and  trailers  to 
comply  with  the  braking-in-a-curve  test 
requirement  at  this  time.  The  agency's 
limited  testing  of  single  unit  trucks  to 
the  braking-in-a-curve  maneuver 
revealed  no  specific  safety  problems. 
However,  additional  testing  on  a  wider 
variety  of  trailers,  dollies,  and  single- 
unit  vehicles,  including  buses  and 
trucks,  would  be  appropriate  to  ensure 
that  these  vehicles  could  be  safely  tested 
to  the  braking-in-a-curve  maneuver. 
Specifically,  the  agency  is  concerned 
that  certain  vehicles,  especially  ones 
with  a  high  center  of  gravity,  might  be 
prone  to  roll  over  or  otherwise  lose 
control  during  such  tests.  NHTSA 
intends  to  develop  performance  test 
requirements  equivalent  to  the  braking- 


^TRC  of  Ohio.  Report  No.  091194,  page  4. 
August  26.  1991. 
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in-a-curve  test  for  the  other  vehicle 
types  covered  by  this  rule,  assuming 
that  future  research  indicates  it  possible 
to  conduct  the  test  in  a  safe  fashion  and 
to  obtain  meaningful,  repeatable  results. 
The  agency  anticipates  conducting 
additional  research  and  road  tests  to 
decide  whether  heavy  vehicles  other 
than  truck  tractors  should  be  subject  to 
this  road  test. 

Today's  notice,  including  the  agency's 
decision  not  to  apply  the  braking-in-a- 
curve  test  to  vehicles  other  than  truck 
tractors,  completes  the  comprehensive 
rulemaking  to  establish  directional 
stability  and  control  requirements  that 
was  initiated  by  the  June  1992  ANPRM. 
If  NHTSA  decides  that  it  is  in  the 
interest  of  motor  vehicle  safety  to  apply 
the  braking-in-a-cxuve  test  to  single-unit 
vehicles  or  trailers,  then  it  will  issue  a 
new  proposal  to  initiate  a  subsequent 
rulemaking  on  this  matter. 

2.  Test  Surface 

In  the  NPRM,  NHTSA  proposed  that 
the  braking-in-a-curve  test  be  conducted 
on  a  test  surface  with  a  peak  friction 
coefflcient  (PFC)  of  0.5  to  represent  a 
low  coefficient  of  friction  surface.  In 
formulating  the  proposal,  NHTSA 
considered  whether  the  proposed  test 
surface  specification  raised 
practicabiUty  or  objectivity  concerns  in 
light  of  PACCAR.  The  agency 
specifically  requested  comments  on  the 
proposed  test  surface  specihcation. 

Tnree  commenters  aadressed  the  test 
surface  specification.  Midland-Grau 
stated  that  since  maintaining  a  precise 
PFC  value  is  not  feasible,  reasonable 
fluctuations  of  ±10  percent  are  to  be 
expected.  Notwithstanding  these 
inherent  fluctuations,  Midland-Grau 
commented  that  its  testing  shows  that 
vahabiUty  in  the  test  surface  PFC  value 
of  less  than  10  percent  does  not  affect 
the  braking-in-a-curve  test  since  no 
stopping  distance  is  prescribed.  AAMA 
stated  that  it  is  not  possible  to  maintain 
a  surface  at  a  precise  PFC.  It  further 
stated  that  it  is  not  apparent  whether  it 
would  be  more  conservative  to  conduct 
testing  at  a  higher  PFC  than  the 
proposed  PFC.  AAMA  stated  that  the 
variabiUty  in  the  peak  to  sUde  ratio  is 
significantly  greater  on  wet  surfaces 
than  on  dry  surfaces,  and  that  this  ratio 
directly  affects  performance.  Mr.  Robert 
Crail,  a  brake  engineer,  stated  without 
elaboration  that  using  PFC  rather  than 
skid  numbers  will  ensure  that  the  test 
surfaces  and  test  conditions  will  be 
reasonable  and  repeatable  during  actual 
vehicle  testing. 

Before  addressing  the  specific 
comments  about  the  test  surface,  the 
following  discussion  summarizes  the 
PACCAR  decision's  findings  with 


respect  to  variability  and  how  today's 
rulemaking  responds  to  that  ruling.  As 
a  result  of  that  case,  NHTSA  has 
considered  ways  to  better  specify  test 
surface  adhesion.  Prior  to  the  Standard 
No.  135,  Passenger  Car  Brake  Systems, 
rulemaking,  NHTSA  defined  road  test 
surfaces  by  specifying  skid  numbers.  A 
skid  number  is  the  frictional  resistance 
of  a  pavement  measured  in  accordance 
with  a  test  procedure  defined  by  the 
American  Society  for  Testing  and 
Materials  (ASTM).  However,  given  the 
fluctuations  of  skid  numbers  on  a  given 
surface,  the  PACCAR  ruling  invalidated 
certain  aspects  of  Standard  No.  121 's 
reliance  on  this  measure  based  on  its 
potential  impracticability.  In  the 
rulemaking  proposing  Standard  No.  135, 
several  commenters  advocated 
specifying  the  peak  ft-iction  coefficient 
as  an  alternative  measure  of  a  test 
surface's  adhesion.  The  agency  has 
concluded  that  PFC  is  more  relevant  for 
the  stopping  distance  tests  required  by 
the  standard  because,  unlike  a  skid 
number,  the  maximum  attainable 
deceleration  in  a  non-locked  wheel  stop 
is  more  directly  related  to  PFC.  As 
discussed  in  the  Appendix,  the  skid 
number  characterizes  the  slide  (locked 
wheel)  value  of  the  coefficient  of 
friction  of  a  given  road  siu'face,  and  the 
PFC  characterizes  the  peak  (rolling 
wheel)  value  of  the  coefficient  of 
friction  of  a  given  road  surface.  Since 
the  agency's  brake  test  procedures 
generally  prohibit  or  limit  wheel  lockup 
during  brake  testing,  specifying  the  peak 
friction  coefficient  is  more  relevant  than 
specifying  the  skid  number  of  the 
surface. 

NHTSA  has  also  conducted  "Roimd 
Robin"  testing  to  understand  further 
how  fluctuations  of  PFC  aff^ect  the 
stopping  performance  of  heavy  vehicles. 
Based  on  the  above,  NHTSA  has 
decided  that  the  braking-in-a-curve  test 
should  be  performed  on  a  test  surface 
with  a  PFC  of  0.5,  which  appropriately 
represents  a  typical  low  coefficient  of 
friction  road  surface.  Moreover,  in 
today's  companion  rule  adopting 
stopping  distance  requirements,  the 
agency  has  decided  it  is  appropriate  to 
perform  the  primary  60  mph  stopping 
distance  tests  on  a  test  surface  with  a 
PFC  of  0.9.  Agency  and  industry  testing 
indicate  that  a  PFC  of  0.9  represents  a 
typical  dry  road  surface. 

The  requirement  to  specify  test 
surfaces  in  terms  of  PFC  rather  than  skid 
numbers  also  responds  to  PACCAR's 
concern  about  practicability  problems 
caused  by  skid  number  fluctuations. 
Because  the  PFC  values  of  surfaces 
measiu%d  may  also  indicate  some 
fluctuation,  the  agency  has  considered 
whether  the  fluctuation  significantly 


afl'ects  the  requirement's  objectivity.  In 
an  earlier  rulemaking  about  Standard 
No.  208,  the  agency  explained  that  since 
some  variability  in  any  test  procedure  is 
inherent,  the  agency  need  only  be 
concerned  about  preventing 
"unreasonable"  or  "excessive" 
variability  to  avoid  causing 
manufacturers  to  "overdesign"  vehicles 
to  exceed  the  minimum  levels  of 
protection  specified  by  the  Federal 
safety  standards.  (49  FR  20465,  May  14, 
1984;  49  FR  28962,  July  17, 1984.)  With 
respect  to  the  braking-in-a-curve  test, 
variability  of  the  PFC  value  of  the  test 
surface  will  have  a  negligible  impact  on 
a  vehicle's  ability  to  comply  with  the 
requirements,  which  is  to  stay  within 
the  12-foot  lane.  Since  the  test  speed  is 
set  at  the  lesser  of  30  mph  or  75  percent 
of  the  maximum  drive-through  speed  ^s 
of  the  vehicle  in  the  curve,  any 
variability  in  the  test  surface  will  be 
compensated  for  by  an  increase  or 
decrease  of  the  maximum  drive-through 
speed  of  the  vehicle.  If  the  maximum 
dirive-through  speed  is  less  than  40 
mph,  this  will  result  in  a  corresponding 
increase  or  decrease  of  the  test  speed, 
which  cannot  be  higher  than  30  mph. 
As  a  result,  the  variability  of  the  test 
surface  is  not  as  critical  an  issue  for  the 
braking-in-a-curve  test  as  it  is  for  a 
stopping  distance  test  on  a  high 
coefficient  of  friction  surface,  which 
includes  a  stopping  distance 
measurement  that  is  more  affected  by 
test  surface  variation.  BaSed  on  these 
considerations,  the  agency  has 
determined  that  the  results  of  the 
braking-in-a-curve  test  will  not  be 
afl'ected  by  minor  variations  in  the  test 
surface. 

The  road  surface  requirements 
comply  with  PACCAR  s  holding  that 
manufacturers  are  entitled  to  testing 
criteria  that  they  can  rely  on  with 
certainty,  since  they  include  objective 
terms  and  requirements,  i.e.,  the  test 
surface  is  at  a  PFC  of  0.5.  For  the  same 
reason,  the  requirements  also  comply 
with  PACCAR's  requirement  that  all 
methods  to  demonstrate  compUance 
with  the  requirement  be  set  forth  in  the 
regulation. 

In  evaluating  the  requirement's 
practicability,  NHTSA  has  considered 
possible  difficulties  with  respect  to 
building  and  maintaining  test  surfaces 
with  a  PFC  of  0.5  for  the  braking-in-a- 
curve  test  and  0.9  for  the  high 
coefficient  stopping  test.  (Those 
interested  in  building  and  maintaining  a 
test  surface  should  refer  to  NHTSA's 


>'  MaximuRi-drive-through-speecl  is  defined  as 
"the  highest  possible  constant  speed  that  the 
vehicle  can  bis  driven  through  200  feet  of  a  SOO-foot 
radius  curve  arc  without  leaving  the  12-foot  lane." 


"Manual  for  the  Construction  and 
Maintenance  of  Skid  Surfaces,"  (DOT 
HS  800  814.)  Variations  in  PFC  for  high 
coefficient  of  friction  surfaces  do  not 
affect  stopping  distance  test  results 
appreciably.  Moreover,  while  variations 
in  PFC  for  low  coefficient  friction 
surfaces  may  affect  the  distance  in 
which  a  vehicle  stops,  such  variations 
are  not  relevant  for  the  braking-in-a- 
curve  test,  which  requires  a  vehicle  to 
remain  stable  while  it  is  stopped,  not 
that  it  stop  within  a  specified  distance. 
After  reviewing  the  comments  and 
available  information,  NHTSA  has 
concluded  that  specified  test  surfaces 
can  be  achieved  and  maintained.  As 
explained  above,  recent  "Round  Robin" 
testing  related  to  research  about  heavy 
vehicle  braking  by  the  agency  and 
others  on  several  test  tracks  indicates 
that  the  test  surface  specification  does 
not  raise  practicability  or  objectivity 
concerns.*^ 

One  of  the  PACCAR  court's  concerns 
was  that  the  road  surface  skid  numbers 
were  based  on  an  out-of-production  tire. 
That  concern  is  not  relevant  to  today's 
final  rule  since  it  specifies  a  currently- 
produced  tire.  The  requirements  comply 
with  PACCAR's  concern  about  the 
testing  method's  objectivity  because  the 
peak  coefficient  of  friction  is  an 
objective  measure. 

NHTSA  disagrees  with  AAMA's 
comment  that  it  is  not  apparent  whether 
it  would  be  more  conservative  to 
conduct  testing  at  a  higher  PFC  than  the 
proposed  PFC.  Data  from  the  roimd- 
robin  testing  and  other  sources  show 
that  the  stringency  of  a  braking-in-a- 
curve  test  increases  as  the  PFC  of  the 
test  surface  decreases,  if  the  tests  are 
conducted  at  the  same  vehicle  speed. 
Since  the  requirement  specifies  a  test 
speed  based  on  the  vehicle's  maximum 
drive-through  speed,  which  decreases  as 
the  test  sequence  PFC  decreases,  the 
resulting  test  speed  will  also  be  lower  as 
the  PFC  decreases.  Hence,  the 
stringency  of  the  braking-in-a-curve  test 
should  not  change  with  minor  changes 
in  the  PFC  of  the  test  surface. 

NHTSA  has  decided  that  AAMA's 
other  comments  about  the  test  surface 
requirement  are  without  merit.  That 
organization  did  not  provide  any  data  to 
substantiate  its  statements.  Nor  did  it 
explain  why  it  believes  that  "variability 
in  the  peak  to  slide  ratio"  is  relevant. 
Similarly,  AAMA's  comment  about 
"simultaneously  maintaining  a  given 
siuface  at  a  precise  PFC  and  sliding 
coefficient  (i.e.,  skid  number)  [being] 
completely  infeasible"  is  irrelevant  to 
this  rulemaking.  The  agency  has  never 
proposed  a  test  surface  requirement  that 


specifies  both  the  PFC  and  skid  niunber 
values. 

3.  Test  Speed 

In  the  NPRM,  NHTSA  proposed  that 
the  braking-in-a-curve  test  be  conducted 
at  30  mph,  unless  the  vehicle  could  not 
stay  within  the  12-foot  lane  when 
driven  through  the  curve  at  30  mph.  If 
the  vehicle  could  not  do  so,  the  braking- 
in-a-curve  test  would  be  conducted  at 
75  percent  of  the  maximum  drive- 
through  speed.  NHTSA  beheved  that  the 
proposed  vehicle  test  speed  was 
sufficiently  high  to  test  ABS 
performance,  but  low  enough  so  as  not 
to  pose  an  unsafe  condition  during  the 
maneuver  to  the  test  driver  of  most 
vehicles,  based  on  testing  conducted  by 
the  agency  ^^  and  SAE  J1626  Proposed 
Recommended  Practice.  The  agency 
requested  comments  about  the  proposed 
test  speed. 

Advocates  opposed  any  reduction  in 
the  test  speed  below  30  mph. 
Specifically,  it  opposed  permitting 
vehicles  that  cannot  negotiate  the  curve 
at  30  mph  to  be  tested  at  the  75  percent 
drive-through  speed  because  it  believed 
that  this  would  be  a  "ft«e- floating 
criterion"  that  could  lead  to  ineffective 
antilock  systems. 

Rockwell  WABCO,  Allied  Signal, 
Midland-Grau,  and  AAMA  requested 
that  the  test  speed  be  clarified.  Rockwell 
WABCO  recommended  that  the  vehicle 
test  speed  requirement  be  revised  to 
read  "stopped  from  30  mph  or  75%  of 
the  maximum  drive  through  speed, 
whichever  is  less."  Similarly,  Allied 
Signal  suggested  that  the  vehicle  test 
speed  be  clarified  to  say  that  testing 
cannot  exceed  30  mph.  Midland-Grau 
recommended  that  the  agency  revise  the 
requirement  so  that  the  test  be 
conducted  at  only  75  percent  of  the 
maximum  drive-through  speed 
capability.  It  further  stated  that 
conducting  the  braking-in-a-curve  test  at 
speeds  greater  than  30  mph  on  a  low  mu 
surface  could  cause  safety  problems. 
AAMA  stated  that  the  NPRM  incorrectly 
applied  SAE  J1626,  which  requires 
testing  at  75  percent  of  drive-through 
speed  to  a  maximum  of  30  mph  braking 
speed.  It  stated  that  under  the  proposal, 
a  vehicle  with  a  drive-through  speed  of 
30  mph  would  be  tested  at  30  mph, 
while  a  vehicle  with  a  drive-through 
speed  of  29  mph  would  be  tested  at  less 
than  22  mph.  In  opposing  the  proposed 
requirement,  AAMA  further  stated  that 
the  determination  of  the  drive-through 
speed  is  highly  sensitive  to  driver  skill, 
subtle  vehicle  maneuvers,  and 
environmental  conditions,  and  is 
therefore  not  repeatable. 


ATA  recommended  that  NHTSA 
establish  stopping  or  snubbing  distance 
requirements  for  vehicles  in  a  curve, 
using  a  braking  speed  which  is  between 
95  and  100  percent  of  their  maximum 
drive  through  speed. 

After  reviewing  the  comments  and 
available  information,  NHTSA  has 
decided  to  specify  that  a  vehicle's  test 
speed  for  the  braking-in-a-curve  test  is 
"30  mph  or  75%  of  the  maximum  drive- 
through  speed,  whichever  is  less."  This 
modification  responds  to  the  comments 
by  Rockwell  WABCO.  Allied  Signal, 
and  Midland-Grau  that  the  proposal  was 
not  consistent  with  SAE  11626.  The 
agency  believes  that  making  the  speed 
consistent  with  SAE  1626  will  eliminate 
the  possibihty  of  discontinuities  in  the 
test's  stringency  for  different  vehicles. 
As  AAMA  correctly  stated,  the  proposed 
test  speed  created  an  anomaly  that 
benefitted  vehicles  with  a  maximum 
drive-through  speed  slightly  below  30 
mph.  For  example,  a  vehicle  with  a 
maximum  drive-through  speed  of  29 
mph  would  have  been  tested  at  22  mph. 
while  a  vehicle  with  a  maximum  drive- 
through  speed  of  30  mph  would  have 
been  tested  at  30  mph.  This  would  have 
meant  that  a  1  mph  difference  in 
maximum  drive-through  speed  would 
have  resulted  in  a  8  mph  difference  in 
test  speed.  This  could  have  caused 
significant  variations  in  test  results  for 
vehicles  writh  slight  differences  in 
maximum  drive-through  speed.  By 
establishing  a  test  speed  that  is  adjusted 
for  differences  in  maximum  drive- 
through  speed  and  that  would  be  more 
specific  and  distinct  for  each  vehicle 
and  test  surface,  the  agency  has 
minimized  potential  compliance  testing 
problems  that  might  occur  due  to 
variability  in  the  test  speeds  for 
different  vehicle  and  road  test  surface 
conditions. 

NHTSA  notes  that  ATA's  requested 
test  speed  and  test  conditions  have  not 
been  tested  by  the  agency  or  industry 
and  therefore  their  adoption  would  not 
be  appropriate  at  this  time.  The  agency 
may  evaluate  ATA's  proposal  in  future 
test  programs. 

NHTSA  beUeves  that  Advocates' 
opposition  to  permitting  test  speeds 
below  30  mph  is  imfounded.  Similarly, 
the  agency  believes  that  AAMA's 
concern  about  the  drive-through  speed 
being  unrepeatable  is  irrelevant.  By 
allowing  vehicles  to  be  tested  at  30  mph 
or  75  percent  of  maximum  drive- 
through  speed,  whichever  is  less,  the 
effects  of  test  surface  variation  are 
eliminated.^ 
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4.  Type  of  Brake  Application 

In  the  NPRM.  NHTSA  proposed  that 
the  stops  be  achieved  through  full  brake 
appUcations  in  which  the  pressure  at 
the  treadle  valve  must  reach  100  psi 
within  0.2  seconds  after  the  application 
is  initiated.  The  agency  believed  that 
these  values  properly  represent  full 
brake  applications,  in  terms  of  both  the 
application's  degree  of  force  and  its 
duration.  The  agency  stated  that  the 
stability  and  control  requirements 
should  evaluate  worst  case  braking 
applications  in  an  aggressive  or  "hard" 
stop  and  that  full  brake  applications  are 
more  readily  repeatable  than  the  "driver 
best  effort"  applications. 

Midland-Grau  agreed  with  the 
proposal  to  specify  a  full  treadle 
application  of  100  psi  in  0.2  seconds  for 
air  braked  vehicles.  According  to 
Midland-Grau's  test  data,  full  treadle 
applications  at  100  psi  were  achieved  in 
0.12  to  0.18  seconds,  with  the 
measurement  taken  at  the  treadle  valve's 
primary  output  circuit  located  at  the 
rear  axle  brakes.  However,  more  time  is 
needed  to  reach  100  psi  at  the  secondary 
circuit  located  at  the  front  axle  brakes 
because  its  output  supplies  air  to  the 
quick  release  valves  and  then  to  the 
front  axle  brake  chambers.  Allied  Signal 
stated  that  it  is  not  possible  to  reach  100 
psi  within  0.2  seconds  at  the  front  axle 
output  circuit  of  the  treadle  valve. 

After  reviewing  these  comments, 
NHTSA  has  decided  to  revise  the  brake 
application  requirement  for  air  braked 
vehicles  to  require  100  psi  in  at  least 
one  of  the  treadle  valve's  output  circuits 
within  0.2  seconds,  thereby  allaying 
Allied  Signal's  concern.  This 
modification  to  the  test  condition 
should  eliminate  potential  ambiguity 
concerning  where  the  application 
pressure  is  to  be  measured. 

5.  Number  of  Test  Stops  for  Certification 

In  the  NPRM,  NHTSA  proposed  that 
a  vehicle  comply  with  the  proposed 
braking-in-a-curve  test  in  each  of  three 
consecutive  stops  for  each  combination 
of  weight  and  road  conditions.  In 
contrast,  the  vehicle  stopping 
performance  tests  in  Standard  No.  105 
and  Standard  No.  121  specify  that  the 
vehicle  must  meet  the  requirements  at 
least  once  in  six  attempts  through  a  best 
effort  brake  application.  The  agency 
tentatively  concluded  that  six  stops 
should  not  be  needed  to  achieve  the 
required  performance  in  the  braking-in- 
a-curve  test,  given  the  presence  of  an 
antilock  brake  system.  The  agency 
requested  comments  about  the  number 
of  brake  applications  that  should  be 
required. 


Advocates.  Midland-Grau,  and  Mr. 
Grail  stated  that  three  stops  are 
sufficient  for  a  vehicle  with  an  antilock 
brake  system  to  display  compliance 
with  the  braking-in-a-curve  test.  They 
stated  that  without  stopping  distance 
requirements,  this  test  procedure  entails 
a  simple  performance  test  for  the 
vehicle  to  maintain  control  in  the  12- 
foot  lane.  Midland-Grau  added  that  it 
uses  three  stops  when  conducting  ABS 
performance  tests,  and  that  this  number 
of  brake  applications  is  consistent  with 
the  SAE  J1626  Recommended  Practice 
and  with  the  MVSRAC  Antilock  Brake 
System  Task  Force's  final 
recommendations. 

AAMA  argued  that  specifying  three 
passes  in  three  consecutive  stops  places 
an  uiu'ealistic  burden  on  the  driver  to 
control  the  vehicle  immediately  with  no 
opportunity  to  become  familiar  with  the 
vehicle  or  test  surface.  AAMA 
recommended  that  manufacturers  be 
given  the  option  of  conducting  ten  or 
more  stops  and  certifying  that  the 
vehicle  stayed  within  the  12-foot  lane 
for  any  three  consecutive  stops. 

After  reviewing  the  comments  and  the 
available  information,  NHTSA  has 
decided  that  requiring  compliance  with 
the  braking-in-a-curve  requirements 
during  three  consecutive  stops  is 
appropriate.  The  agency  notes  that 
specifying  three  consecutive  full  treadle 
test  stops  is  consistent  with  both  the 
agency's  owrn  testing  at  VRTC  and  its 
testing  in  conjunction  with  the  motor 
vehicle  industry  through  the  MVSRAC 
ABS  Task  Force.  The  use  of  full  treadle 
brake  applications  to  test  an  ABS- 
equipped  vehicle  to  the  braking-in-a- 
curve  maneuver  requires  less  driver 
skill  than  the  use  of  a  driver's-best-effort 
modulated  brake  application  (i.e.,  the 
type  of  application  used  in  stopping 
distance  performance  tests)  because  the 
ABS  automatically  modulates  the 
brakes.  Further,  more  than  three  stops 
are  urmecessary  since  the  braking-in-a- 
curve  test  requirement  is  not  coupled 
with  a  stopping  distance  requirement. 
Therefore,  NHTSA  has  decided  not  to 
adopt  AAMA's  suggestion  that 
manufacturers  be  given  the  option  of 
complying  with  only  three  often  stops. 
Adopting  that  suggestion  would  make 
the  braking-in-a-curve  requirement 
unreasonably  lenient. 

6.  Test  Weight 

In  the  NPRM,  NHTSA  proposed  that 
single  unit  trucks,  buses  and  bobtail 
truck  tractors  be  tested  at  their  ciub 
weight  (including  full  fuel  tanks]  plus 
500  pounds  to  account  for  the  driver 
and  instnunentation.  The  agency  also 
proposed  to  allow  a  manufacturer  to 
conduct  the  braking-in-a-curve  test  with 


a  roll  bar  structure  weighing  up  to  an 
additional  1,000  pounds  to  protect  the 
driver,  based  on  a  recommendation  by 
the  MVSRAC  ABS  Task  Force.  The 
agency  requested  comments  about  the 
appropriate  unloaded  test  weight. 

Rockwell  WABCO  recommended  that 
unloaded  heavy  vehicles  be  allowed  to 
have  less  than  500  pounds  added  in  the 
unloaded  condition. 

After  reviewing  Rockwell  WABCO's 
comment,  NHTSA  has  decided  to 
amend  the  test  condition  in  the  braking- 
in-a-curve  test  to  specify  the  weight  in 
the  unloaded  condition  to  be  "up  to  500 
pounds"  for  driver  and 
instrumentation.^^  The  agency  notes 
that  instrumentation  hardware  has  been 
getting  more  compact  and  lightweight. 
Using  the  regulatory  language  "up  to 
500  pounds"  will  simplify  the  test 
condition  since  manufacturers  will  not 
have  to  add  ballast  to  ensure  that  the 
weight  is  500  pounds.  This  change 
provides  manufacturers  with  greater 
incentive  to  use  the  newer,  lighter 
hardware.  The  agency  believes  that  this 
modification  will  have  no  measurable 
effect  on  a  vehicle's  performance  dimng 
the  braking-in-a-curve  test  since  a 
weight  range  of  a  few  hundred  pounds 
is  of  little  significance  in  relation  to  a 
tractor's  typical  empty  weight  of  more 
than  26,000  pounds. 

7.  Loading  Conditions 

hi  the  NPRM,  NHTSA  proposed  that 
braking-in-a-curve  tests  be  performed  in 
both  the  empty  and  loaded  conditions, 
since  a  vehicle's  braking  performance 
varies  depending  on  the  amount  of  load 
that  it  is  carrying.  With  respect  to 
testing  truck  tractors  in  the  loaded 
condition,  the  agency  proposed  two 
alternatives  regarding  the  use  of  control 
trailers:  (1)  use  a  braked  control  trailer 
and  (2)  use  an  unbraked  control  trailer. 

Most  commenters,  including  AAMA, 
Rockwell  WABCO,  and  Midland-Grau, 
supported  the  unbraked  control  trailer 
alternative.  These  commenters  believed 
that  using  an  unbraked  control  trailer 
instead  of  a  braked  control  trailer  would 
eliminate  many  sources  of  variability 
and  would  provide  more  consistent  and 
repeatable  test  data.  AAMA  stated  that 
if  the  braked  control  trailer  alternative 
were  adopted,  every  aspect  of  the 
control  trailer  brake  system  would  have 
to  be  precisely  specified  because  the 
tractor's  performance  is  directly  affected 
by  the  performance  of  the  control  trailer. 
Midland-Grau  stated  that  using  an 
unbraked  control  trailer  is  consistent 
with  SAE  J1626  and  the  testing 


performed  by  the  MVSRAC  ABS  Task 
Force. 

Similarly,  commenters  on  the 
February  1993  stopping  distance  NPRM 
strongly  supported  the  unbraked  control 
trailer  alternative.  Those  commenters 
believed  that  the  agency  would  have 
great  difficulty  defining  the  required 
performance  of  a  braked  control  trailer 
and  its  ABS  if  the  braked  control  trailer 
alternative  were  adopted. 

Mr.  Crail  and  Strait-Stop  stated  that  a 
truck  tractor  should  be  tested  with  an 
ABS-equipped  control  trailer  because  it 
is  not  normal  for  a  combination  vehicle 
to  be  operated  with  em  unbraked  control 
trailer.  They  believed  that  a  braked 
control  trailer  would  more  closely 
reflect  real  world  braking.  Mr.  Crail  also 
stated  that  an  unbraked  control  trailer 
could  result  in  instabihty  during  testing. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  specify  that  truck  tractors  be 
tested  with  an  unbraked  control  trailer 
for  the  braking-in-a-curve  test.  As  the 
agency  explained  in  the  NPRM,  the 
unbraked  control  trailer  eliminates 
certain  types  of  variability  and  provides 
more  repeatable  test  data.  Moreover,  this 
approach  eliminates  the  need  for  the 
agency  to  specify  and  vehicle 
manufacturers  to  comply  with  detailed 
foundation  brake  design  requirements 
for  the  control  trailer.  Accordingly,  the 
unbraked  control  trailer  will  provide 
more  readily  comparable  test  data 
among  vehicles  and  more  repeatable  test 
parameters  for  manufacturers. 

NHTSA  acknowledges  that  an 
unbraked  control  trailer  does  not 
represent  a  typical  operating  condition 
for  a  combination  vehicle.  As  a  result, 
real  world  combination  vehicles  will 
stop  more  effectively  than  a  test 
combination  vehicle  that  has  brakes  on 
itP  tractor  but  not  on  its  trailer. 
Nevertheless,  as  most  commenters 
stated,  the  unbraked  control  trailer 
provides  significant  benefits  for  testing 
a  loaded  truck  tractor.  Further,  using  the 
unbraked  control  trailer  is  consistent 
with  SAE  J1626  and  the  testing 
performed  by  the  MVSRAC  Task  Force. 

As  for  Mr.  Crail's  concern  about 
stability  problems  during  testing, 
NHTSA  does  not  agree  that  the  use  of 
an  unbraked  control  trailer  will  result  in 
such  problems.  It  is  true  that  using  an 
unbraked  control  trailer  will  result  in 
the  kingpin  receiving  additional  forces, 
since  the  trailer  will  still  be  pushing  on 
the  kingpin  while  the  tractor  is  braJdng. 
However,  the  agency  and  industry 
conducted  several  braking-in-a-curve 
tests  with  unbraked  control  trailers  that 
indicated  that  these  additional  kingpin 


forces  will  not  increase  a  vehicle's 
instability  during  testing.*" 

8.  Initial  Brake  Temperature 

In  invalidating  parts  of  Standard  No. 
121,  the  court  in  PACCAR  stated  that 
the  standard  failed  to  specify  formal  and 
reasonably  specific  testing  criteria  about 
the  time  intervals  between  tests.  The 
time  interval  between  tests  is  important 
because  it  may  affect  brake  temperature 
and  thus  brake  Uning  performance.  In 
response  to  PACCAR,  the  agency 
amended  the  standard  to  specify  that 
the  average  brake  lining  temperature  of 
the  hottest  axle  be  between  150°  and 
200  °F  before  performance  tests  could  be 
conducted. 

In  the  February  1993  NPRM  on 
stopping  distance  and  the  September 
1993  NPRM  on  stability  during  braking. 
NHTSA  proposed  that  the  average  brake 
lining  temperature  of  the  hottest  axle  he 
between  250°  and  300°  F  before 
performance  tests  could  be  initiated. 
This  range  was  based  on  testing 
conducted  by  VRTC  *' .  The  agency 
believed  that  compared  to  current 
requirements,  this  provision  would 
allow  tests  on  heavy  vehicles  to  be 
conducted  within  a  shorter  time 
between  measurements  at  temperatures 
representative  of  in-service  conditions, 
without  affecting  brake  performance. 

Only  Advocates  commented  on  the 
proposal  in  the  stability  and  control 
NPRM  to  increase  the  initial  brake 
temperature  from  150-200  °F  to  250- 
300  °F.  Advocates  supported  the  higher 
temperature  range,  stating  that  it  is 
reasonable  and  representative  of  in- 
service  temperature  conditions. 
However,  NHTSA  received  numerous 
comments  about  this  issue  in  response 
to  the  stopping  distance  NPRMs.  All 
commenters  addressing  the  issue  of 
initial  brake  temperature  in  those 
rulemakings  strongly  opposed  the 
proposed  change  in  temperature  from 
150-200  °F  to  250-300  »F.  Lucas  argued 
that  the  higher  initial  brake  temperature 
would  be  detrimental  to  drum  brake 
performance.  Lucas.  HDBMC.  and 
Rockwell  WABCO  stated  that  the 
proposed  initial  brake  temperature 
would  invalidate  the  vehicle 
manufacturer's  data  bank  from  Standard 
No.  121  testing  at  150-200  °F,  which 
has  been  accumulating  since  the  1970s. 
Midland-Grau  commented  that,  among 
other  things,  the  higher  initial  brake 
temperature  would  lead  to  more 
aggressive  lining  materials  and  vehicle 
compatibility  problems. 


'^The  final  rule  also  adopts  the  1,000  pound 
allowance  for  a  roll  bar. 


'"TRC  Report  #091 194,  page  4. 
"  "Heavy  Duty  Vehicle  Brake  Research 
Program — Report  No.  1."  April  1985. 


Abex,  AAMA.  and  HDBMC  stated  that 
the  proposed  higher  initial  brake 
temperature  would  shorten  testing  time 
between  5  and  10  hours.  However,  they 
believed  that  problems  associated  with 
brake  fade  resulting  from  the  higher 
initial  brake  temperature  would  far 
outweigh  the  nominal  cost  savings 
obtained  by  having  a  shorter  test  time. 
Test  data  provided  by  AAMA  showed 
that  while  the  higher  initial  brake 
temperature  has  a  slight  adverse  effect  (a 
7-28  foot  increase)  on  full  service  brake 
stopping  distance,  it  has  a  significant 
adverse  eff^ect  (a  25-98  foot  increase)  on 
emergency  brake  stopping  distance. 

Rockwell  WABCO  stated  that  the 
perceived  benefits  of  the  higher  initial 
brake  temperature  do  not  justify  the 
increased  vehicle  testing  and  redesign 
that  would  be  required  to  meet  the 
proposed  initial  brake  temperature. 

After  reviewing  the  comments,  the 
test  data,  and  other  available 
information,  NHTSA  has  decided  that 
an  initial  brake  temperature  in  the  150 
°F  to  200  °F  range  is  more  appropriate 
than  the  proposed  temperature  range. 
As  the  commenters  stated,  testing  using 
the  150  °F  to  200  °F  temperature  range 
is  more  repeatable  and  results  in  less 
variation  between  runs,  compared  to 
testing  conducted  using  an  initial  brake 
temperature  of  250  °F  to  300  °F. 
particularly  for  the  emergency  brake 
stops.  The  agency  further  notes  that  an 
initial  brake  temperature  of  150  °F  to 
200  °F  is  within  the  150  °F  to  300  °F 
range  recommended  by  the  VRTC  test 
report.  The  agency  is  aware  that  the 
lower  temperature  range  increases  the 
total  test  time  by  5  to  10  hours. 
Nevertheless,  because  the  other 
advantages  to  the  lower  temperature 
range  outweigh  this  concern,  NHTSA 
has  decided  not  to  change  the 
specification  that  the  initial  brake 
temperature  be  between  150  to  200  °F. 

9.  Transmission  Position 

In  the  NPRM,  NHTSA  proposed  that 
the  transmission  be  in  neutral  or  the 
clutch  pedal  be  depressed  (clutch 
disengaged). 

ATA  commented  that,  in  real  world 
panic  stops,  drivers  will  neither  put  the 
transmission  in  neutral  nor  depress  the 
clutch  pedal  before  making  a  brake 
application.  Nevertheless,  ATA 
acknowledged  that  retardation  by  the 
drivetrain  could  cause  vehicle 
instabilities  that  would  necessitate 
testing  at  speeds  lower  than  the  drive 
through  speed. 

NHTSA  has  concluded  that  testing 
with  the  transmission  in  neutral  or  the 
clutch  disengaged  is  appropriate  to 
ensure  that  engine  retardation  does  not 
affect  a  test  which  is  intended  to 
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evaluate  the  influence  of  brake  systems 
on  vehicle  dynamic  stability.  Engine 
and  drivetrain  retardation  forces  vary 
from  vehicle  to  vehicle  and  can  affect 
vehicle  stability  on  low  coefficient  of 
friction  surfaces.  Nevertheless,  this  is 
not  the  purpose  of  this  test.  By  requiring 
that  the  transmission  be  placed  in 
neutral  for  brake  testing,  the  standard 
attempts  to  reduce  these  drive- train 
related  braking  influences  on  the  service 
brake  performance.  Therefore,  testing 
with  the  transmission  in  neutral  or  the 
clutch  disengaged  will  eliminate 
influences  that  engine  or  drivetrain 
retardation  would  have  on  braking 
performance.  This  test  condition 
therefore  helps  to  ensure  test 
repeatability  and  reproducibility. 

10.  Summary  of  General  Test  Conditions 

For  the  convenience  of  the  reader,  this 
section  summarizes  the  general  test 
conditions  being  adopted  in  this  notice, 
as  follows: 

•  Vehicle  Position — Centered  in  the 
test  lane  at  the  initiation  of  braking. 

•  Steering — Driver  to  steer  as 
necessary  during  braking  to  maintain 
vehicle  control. 

•  Initial  Brake  Temperature — The 
average  brake  lining  temperature  of  the 
hottest  axle  between  150  to  200  "F. 

•  Transmission — Neutral  (or  clutch 
pedal  depressed). 

•  Loading  for  Truck  Tractors 
Empty  (Bobtail):  Curb  Weight 

(including  full  fuel  tanks)  plus  up  to  500 
pounds  for  driver  and  instrumentation, 
and,  at  the  manufacturer's  option,  a  roll 
bar  weighing  up  to  1,000  pounds. 

Loaded:  Tractor  is  loaded  vsrith  an 
unbraked  control  trailer,  loaded  above 
the  kingpin  only,  so  that  the  tractor  is 
at  GVWR  and  the  trailer  axle  is  at  4500 
pounds.  Tractor  weight  is  distributed  in 
accordance  with  the  Gross  Axle  Weight 
Ratings  (GAWRs).  If  the  tractor's  fifth 
wheel  is  Hxed,  preventing  such  loading, 
then  the  trailer  is  loaded  until  any  one 
tractor  axle  reaches  its  GAWR. 

•  Brake  Burnish — Follow  procedures 
in  S6.1.8(b)  of  Standard  No.  121. 

Low  Mu  Braking-In-A-Curve  Test 

•  Run  vehicle,  empty  and  loaded. 

•  TestSurface— PFCof0.5,as 
determined  with  the  ASTM  El  136  SRTT 
tire  on  ASTM  traction  trailer  using 
ASTM  E1337-90  procedure. 

•  Track  Configuration — 500  foot 
radius  at  lane  center  line. 

•  Test  Speed — 30  mph  or  75  percent 
of  the  maximum  drive-through  speed, 
whichever  is  less.  Maximum  drive- 
through  speed  is  the  highest  constant 
speed  at  which  the  vehicle  can  be 
driven  through  200  feet  of  curve  arc 
without  any  part  of  the  vehicle  leaving 
the  12-foot  lane. 


•  Brake  Application — Three  full- 
treadle  applications  (i.e.,  air  pressure  of 
100  psi  at  any  treadle  valve  output 
circuit  within  0.2  second)  for  each 
loading  condition. 

•  Test  Failure  Condition — Vehicle 
must  stay  within  the  1 2-  foot  lane 
during  all  three  stops  in  order  to  comply 
with  requirement. 

D.  Reliability  and  Maintenance 

In  response  to  the  SNPRM,  ATA, 
United  Parcel  Service  (UPS),  and 
Tramec  expressed  concern  about  the 
durability,  reliability,  and  maintenance 
of  ABSs.  ATA  stated  that  the  rule,  if 
adopted,  would  result  in  significant 
maintenance  problems,  especially  with 
respect  to  failures  of  electrical  circuits 
and  of  the  power  source.  It  claimed  that 
ABS  components  fail  too  often  and  that 
real  world  failure  rates  are  higher  than 
those  in  NHTSA's  demonstration 
program.  ATA  further  stated  that  it  is 
inappropriate  to  compare  the  failure 
rates  of  ABS  components  that  are  not 
subject  to  wear  with  the  rates  for 
components,  like  brake  linings  and  tires, 
that  are  subject  to  wear.  ATA  stated  that 
existing  connectors  fail  in  large  numbers 
and  that  what  it  mistakenly  termed  a 
"separate  connector  requirement" 
would  double  the  failure  rate,  resulting 
in  unreasonable  costs.^^  It  also  stated 
that  there  have  been  many  problems 
resulting  from  inadequate  installation  of 
ABSs,  since  malfunctions  are  frequently 
due  to  design  problems,  faulty 
installation,  and  lack  of  knowledge 
about  ABS  maintenance.  ATA  also 
stated  that  NHTSA  did  not  take 
seriously  enough  malfunctions  noted 
during  the  agency-sponsored  in-service 
fleet  study,  which  were  rectified  with 
only  the  expenditure  of  labor,  namely 
corrections  that  involved  inspections  or 
minor  adjustments. 

ATA  and  UPS  stated  that  new  ABS 
equipped  heavy  vehicles  have  a  high 
percentage  of  "direct  from  factory"  ABS 
failures.  UPS  stated  that  "these  systems 
are  still  plagued  by  incidents  of  failuire 
that  far  exceed  the  normal  level  of 
problems  encoimtered  with  other 
components  of  heavy  duty  trucks."  ATA 
also  stated  that  NHTSA  did  not  take 
labor  only  failures  (i.e.,  malfunctions 
that  can  be  fully  corrected  through  the 
use  of  labor  without  the  need  for  new 
parts)  seriously  enough.  ATA  believes 
that  they  are  a  costly  and  serious 
problem  that  takes  vehicles  out  of 
service. 

To  evaluate  the  reliability  of  current- 
generation  ABSs,  NHTSA  has 
conducted  extensive  field  studies  of 


*^The  agency  notes  that  it  is  requiring  powering 
through  a  sepiarate  circuit,  not  a  separate  connector. 


ABS-equipped  heavy  truck  tractors  and 
semitrailers  in  developing  this  final 
rule.  In  response  to  the  PACCAR 
decision,  these  studies  were  structured 
to  assess  whether  current-generation 
heavy  vehicle  antilock  brake  systems 
were  reliable  and  fail-safe,  whether  they 
inordinately  increased  vehicle 
maintenance  costs,  and  whether  they 
could  be  successfully  maintained  and 
would  remain  functioning  in  typical 
U.S.  heavy  truck  operating 
environments. 

Between  1988  and  1993,  NHTSA 
tracked  the  maintenance  performance 
histories  of  200  truck  tractors  and  50 
semitrailers  equipped  with  ABS,  as  well 
as  the  histories  of  a  comparison  group 
of  88  truck  tractors  and  35  semitrailers 
not  equipped  with  ABS,  to  determine 
the  incremental  maintenance  costs  and 
patterns  associated  with  instaUing  ABS 
on  these  heavy  vehicles.  Additionally, 
special  on-board  vehicle  recorders  were 
used  to  monitor  the  functioning  and 
performance  of  the  ABSs.  Finally, 
drivers  and  mechanics  at  the 
participating  test  fleets  were 
periodically  interviewed  to  ascertain 
their  views  about  the  ABS  test  vehicles' 
performance  and  ease  of  maintenance. 
This  multimillion  dollar  program  was 
the  largest  of  its  kind  that  has  ever  been 
conducted  by  the  agency  or  throughout 
the  world.  The  study's  authors 
concluded  that,  based  on  the  data 
collected  during  the  fieet  study, 
currently  available  antilock  braking 
systems  are  reliable,  durable  and 
maintainable. 

While  ABS  is  not  a  zero-cost 
maintenance  item,  its  presence  on  a 
vehicle  did  not  substantially  increase 
maintenance  costs  (less  than  1  percent 
for  tractors,  less  than  2  percent  for 
trailers)  or  decrease  vehicle  operational 
availability.  Specifically,  ABS  use  does 
not  involve  appreciably  more  intensive 
maintenance  than  present  brake 
systems.  The  agency  finds  that  the 
average  annualized  increase  in  lifetime 
maintenance  costs  ($3.47-$27.49  per 
vehicle)  occasioned  by  the  use  of  ABS, 
as  indicated  in  the  Final  Economic 
Assessment  (FEA)  for  this  rulemaking, 
is  a  reasonable  amount  of  additional 
maintenance.  Further,  the  agency  notes 
that  a  significant  portion  of  the  costs 
noted  during  the  fleet  study  (i.e.,  those 
attributed  to  intermittent  malfunction 
warning  indications  for  which  no 
problem  was  found  and  the  system  was 
simply  reset  or  a  simple  adjustment  was 
made)  are  likely  to  be  reduced  or 
eliminated  as  the  algorithms  inside  the 
ECU  that  trigger  ABS  malfunction 
warnings  are  further  refined  to  make 
them  more  discriminating,  and  as 


quality  control  and  installation  skill 
improve. 

NHTSA  further  emphasizes  that 
system  malfunctions  do  not  render  the 
vehicle's  braking  system  unsafe,  since 
the  brake  system  merely  reverts  to  one 
without  an  ABS;  in  other  words, 
foundation  brakes  are  unchanged  when 
ABS  is  added.  The  few  incidents  noted 
during  the  test  program  in  which  an 
ABS  malfunction  did  compromise  the 
vehicle's  underlying  brake  system 
performance  involved  defective 
components. 

In  both  the  tractor  and  the  trailer 
studies,  some  test  vehicles  either  arrived 
in  the  test  Heets  with  faulty  ABS  or  had 
ABS  malfunction  indications  shortly 
thereafter,  as  a  result  of  what  was 
termed  installation  or  pre-production 
design  related  problems.  In  general, 
these  problems  were  easily  remedied. 
Many  were  corrected  by  adjustments  or 
minor  repairs.  Most  were  at  least 
partially  attributable  to  the  prototype 
nature  of  many  of  the  installations 
accomplished  for  this  test  program. 

The  following  examples  illustrate  the 
relatively  minor  nature  of  correcting 
most  of  the  problems.  (The  agency  notes 
that  none  of  the  problems  listed  affected 
vehicle  braking.) 

•  The  electrical  power  source  for  the 
ABS  ECU  on  a  group  of  four  trucks  was 
incorrectly  wired,  at  the  time  of 
installation,  through  the  starter 
solenoid.  These  four  trucks  had  to  be 
rewired  to  make  the  ABS  function 
properly. 

•  Intermittent  failure  warnings  were 
noted  on  three  trucks  from  the 
beginning  of  their  operation.  Upon 
inspection,  the  trucks  were  found  to 
have  an  incompletely  assembled 
connector  in  the  wiring  harness.  When 
this  problem  was  corrected,  the  failure 
warnings  ceased. 

•  A  group  of  23  tractors  had  to  be 
rewrired  to  provide  a  separate  electrical 
power  source  for  the  dash-mounted 
failure  warning  lamp  so  that  it  could 
function  properly.  The  misvdring 
occiured  diu-ing  installation. 

•  The  ABS  modulator  valves  on  a 
group  of  12  tractors  had  to  be  relocated 
on  the  vehicles'  frame  rails  to  eliminate 
an  inadvertent  physical  interference 
problem  with  the  vehicles'  driveshafts. 
This  problem  occurred  as  a  result  of  an 
oversight  during  installation. 


•  On  one  truck,  a  sensor  cable  needed 
to  be  rerouted  and  resecured  t)ecause  of 
an  interference/pinching  problem  with 
the  wire  and  the  steering  gear. 

NHTSA  emphasizes  that  these 
problems  and  others  like  them  do  not 
reflect  inherent  design  flaws  with  ABS's 
principal  components  (i.e..  the  ECU, 
modulators,  and  wheel  speed  sensing 
hardware).  Instead,  they  involve  wiring 
and  installation  problems.  This 
highlights  the  importance  of  using  high 
quality  wiring  components  and  paying 
close  attention  to  installation  details. 
The  agency  anticipates  that  the 
frequency  of  these  problems  will  be 
lower  than  that  experienced  during  the 
agency's  test  program  once  ABS 
production/installations  increase  to  a 
level  high  enough  to  enable  the  quality 
cbntrol  programs  typically  utilized  by 
suppliers  and  truck  manufacturers  to 
take  effect. 

An  average  of  1.35  labor  hours  and 
$106.46  in  replacement  component 
parts  costs  per  test  truck  tractor  were 
necessary  to  rectify  these  installation/ 
pre-production  design  related  problems. 
Comparable  figures  for  semitrailers  were 
1.9  labor  hours  and  $65.36  in  parts 
costs.  All  these  costs  are  usually 
recovered  by  fleets  under  the  terms  of 
typical  warranties  offered  by  ABS 
suppliers  and/or  truck  manufacturers. 
NHTSA  notes  that  the  start-up  or 
installationypre-production  design 
related  problems  that  the  test  fleets 
experienced  are  similar  to  the 
experiences  that  fleets  were  reported  to 
have  had  vnth  other  devices  such  as 
electronically-controlled  engines  when 
they  were  first  introduced  on  heavy 
trucks  in  the  mid-1980's. 

During  the  two-year  period  in  which 
the  reliability  of  these  systems  was 
evaluated.  200  ABS-equipped  test 
tractors  accumulated  39,818.659  miles 
of  travel.  During  that  time  period,  126 
trucks  (63  percent)  needed  ABS-related 
maintenance  that  could  best  be 
attributed  to  normal  service  wear  factors 
rather  than  installation  or  pre- 
production  design  related  problems.  A 
total  of  421  incidents  of  this  type 
occurred  with  the  125  trucks,  the 
majority  (321  or  76  percent)  of  which 
involved  inspections/adjustments.  The 
remainder  (100  or  24  percent)  involved 
repairs/replacements.  All  brands  of  the 
ABSs  involved  in  the  test  program 


experienced  incidents  of  this  type  at  one 
time  or  another  during  their  in-service 
operation. 

Forty  vehicles  experienced  more  than 
one  failure  warning,  interspersed  over 
time,  with  two  vehicles  experiencing  35 
and  31  separate  indications  (23  percent 
of  the  total  resets),  respectively,  without 
the  source  of  the  problem  being 
uncovered  Two  other  trucks 
experienced  12  and  10  separate 
indications  respectively.  'These  four 
vehicles  (4.5  percent  of  the  trucks 
experiencing  this  problem)  accounted 
for  30  percent  of  the  total  intermittent 
failure  warning  indications  and  resets. 

All  five  ABS  suppliers'  systems 
experienced  intermittent  failure 
indications  vdth  at  least  one  of  their 
forty  test  trucks  involved  in  the  test 
program.  In  each  case,  the  ABS  was 
either  manually  reset  or  the  warning 
light  did  not  reactivate  when  the  truck's 
ignition  was  turned  off  and 
subsequently  turned  on  again  at  some 
later  time.  However,  61  percent  of  the 
total  failure  warning  indications  of  this 
type,  and  34  percent  of  the  vehicles 
experiencing  intermittent  failure 
indications,  were  attributable  to  one 
supplier's  ABS.  Another  supplier's 
system  accounted  for  another  18  percent 
of  total  failure  warning  indications  and 
an  additional  28  percent  of  the  total 
vehicles  involved.  Since  the  time  of  the 
agency's  test,  both  suppliers'  systems 
have  been  modified  to  reduce  the 
number  of  these  false-positive 
malfunction  indications. 

The  table  shown  below  indicates  the 
maintenance  related  to  in-service  wear 
that  was  required  during  the  tractor 
portion  of  the  program  on  each  of  the 
ABS  components.  Data  are  displayed  by 
maintenance  category  (adjustments/ 
inspections  and  repairs/replacements). 
Inspections  and  ECU  resets  associated 
with  intermittent  failure  warning 
indications  were  the  principal 
occurrence.  In  general,  most  of  the  work 
did  not  involve  parts  replacements. 
Parts  replacement  incidents  totaled  40, 
with  55  percent  of  these  (22)  involving 
failure  warning  lamp  bulbs  or  fuses.  The 
total  average  number  of  in-service  wear 
related  maintenance  incidents, 
including  all  inspections,  adjustments, 
repairs  and  replacements  was  2.1 1 
incidents  per  truck  over  the  two-year 
period  of  the  test. 
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Component  Needing  Work 


Number  of 

trucks  requir- 

Number of 

ing  inspec- 

trucks requir- 

ABS component 

tions,  adjust- 

ing replace- 

ments, or  re- 

ment of  this 

pairs  on  this 

component 

component 

Wiring  CatAes " 

26 

4 

Wiring  Connectors 

19 
22 

3 
19 

7 

2 

3 

2 
7 

Sensors  and  Related  Parts 

Modulator  Valves  and  Related  Parts 

ECUS ^ 

Fuses  and  Lamps „ 

18 
0 

System  Resets 

84 

Total  No.  of  Trucks  per  Column  

118 

32 

Overall  No.  of  Trucks  Involved  in  the  In-Service  Related  InckJents  

1J 

>5 

Note:  Columns  are  not  additive. 


Replacing  the  19  faulty  major  ABS 
components,  and  performing  all  the 
other  inspections,  adjustments  and 
repairs  that  were  in-service  wear 
related,  resulted  in  approximately  403 
hours  of  labor  expenditure  and  $4,068 
for  parts  replacements.  At  a  standard 
hourly  rate  of  $35  per  hour,  the  total 
cost  of  $18,173  for  labor  and  parts 
amounts  to  0.046  cent-per-mile  (based 
on  39,818,659  total  miles  of  travel)  for 
the  cost  of  maintaining  the  ABSs  over 
the  two-year  period. 

Inspections/ECU  resets,  which  only 
involved  labor  expenditure,  accounted 
for  45  percent  of  these  total  costs.  Even 
though  they  occurred  infrequently,  ECU 
replacements  tend  to  be  costly, 
accounting  as  they  did  for  21  percent  of 
the  in-service  wear  related  maintenance 
costs. 

Similar  fmdings  were  noted  for  the  50 
ABS-equipped  semitrailers  that  also 
were  evaluated.  The  test  vehicles 
accumulated  4.001.369  miles  of  in- 
service  use  during  almost  two  years  of 
operation  during  the  program.  Ehiring 
that  time  period,  23  semitrailers  (46 
percent)  needed  ABS-related 


maintenance  that  could  best  be 
attributed  to  normal  service  factors, 
rather  than  installation  or  pre- 
production  design  related  problems. 
This  compares  favorably  to  the  63 
percent  of  tractors  requiring  ABS  service 
during  the  tractor  program.  A  total  of  44 
incidents  of  this  type  occurred  with  the 
semitrailers,  with  the  majority  (29,  or  66 
percent)  involving  inspections  or 
adjustments.  The  remainder  (15,  or  34 
percent)  involved  repairs  or 
replacements.  These  percentages  are 
similar  to  the  76  percent  for  adjustments 
and  inspections  and  24  percent  for 
repairs  and  replacements  seen  during 
the  tractor  program. 

The  following  table  shows  in-service 
trailer  maintenance  that  was  required 
during  the  program  for  each  category  of 
ABS  components.  Inspections  and  ECU 
resets  associated  with  failure  warning 
indications  were  the  principal 
occurrence.  Parts  replacement  incidents 
totaled  six,  with  three  of  these  being 
status  light  bulbs  and  three  speed 
sensors.  In  general  most  of  the  work  did 
not  involve  parts  replacement. 


The  average  number  of  in-service 
maintenance  incidents,  including  all 
inspections,  adjustments,  repairs,  and 
replacements  was  0.88  incidents  per 
semitrailer  over  the  two-year  test  period. 
This  compares  well  writh  the  2.11 
incidents  per  tractor  seen  during  the 
tractor  portion  of  this  program. 

Replacing  six  faulty  ABS  components, 
plus  performing  all  other  inspections, 
adjustments,  and  repairs  that  were  in- 
service  related,  resulted  in  about  44 
man-hours  of  labor  expenditure  and 
$234  for  parts  replacements.  At  a 
standardized  hourly  rate  of  $35  per 
hour,  the  total  cost  of  maintaining  the 
ABSs,  for  labor  and  parts,  over  two 
years  ($1774)  amounts  to  0.044  cents- 
per-mile  (based  on  4,001,369  total  miles 
of  travel).  The  inspections  and  ECU 
resets  (which  only  involved  labor 
expenditure)  accounted  for  35  percent 
of  the  total  costs.  Comparable  tractor 
Rgures  are  0.046  cents-per-mile  for  total 
costs  and  45  percent  of  the  total  costs 
fer  inspection  and  ECU  reset,  indicating 
(hat  semitrailers  performed  very  much 
like  tractors. 


ABS  In-Service  Wear  Related  Maintenance  Incidents  Over  the  Two-Year  Test  Period  by  System  Component 

Needing  Work 


ABS  component 


Wiring  Cables _ 

Wiring  Connectors  

Sensors  and  Related  Parts 

Inspection,  with  No  Problem  Found  (NPF) 

ECUS 

Fuses  and  Lamps , 


Number  of 
semitrailers  re- 
quiring inspec- 
tions, adjust- 
ments or  re- 
pairs on  this 
component 


Numt)er  of 
semitrailers  re- 
quiring re- 
placements of 
this  compo- 
nent 
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Needing  work— Continued 


ABS  component 


Total  No.  of  Semitrailers  per  Column  ...„.„„ ..... 

Overall  No.  Semitrailers  Involved  in  the  In-Service  Related  Incklents 


Number  of 
semitrailers  re- 
quiring inspec- 
tions, adjust- 
ments or  re- 
pairs on  this 
component 


23 


Number  of 
semitrailers  re- 
quiring re- 
placements of 
this  compo- 
nent 


23 


Note:  Columns  are  not  additive. 

At  the  completion  of  the  overall  5- 
year  test  program,  NHTSA  conducted  a 
final  follow-up  siurey  among  the 
participating  fleets.  Among  the  13  fleets 
that  were  continuing  to  maintain  the 
ABS  on  the  original  test  tractors,  97 
percent  of  those  tractors  had  functioning 
ABS.  On  the  other  hand,  ABSs  were  not 
functioning  on  two-thirds  of  the  original 
test  tractors  in  the  three  fleets  surveyed 
that  chose  not  to  continue  maintaining 
the  systems.  This  demonstrates  that 
fleets  must  be  willing  to  maintain  the 
ABS  if  it  is  to  be  kept  operational.  An 
analogy  can  be  drawn  between  the  need 
to  periodically  inflate  tires  and  the  need 
to  periodically  perform  minor,  routine 
maintenance  of  ABS  systems.  Even 
though  neither  is  time-consuming  or 
costly,  this  type  of  maintenance  is 
necessary  if  anticipated  performance  is 
to  be  achieved. 

ATA  commented  on  the  SNPRM  that 
the  ABS  repair/replacement  rate  (14-33 
incidents  per  100  vehicles  per  year) 
indicated  in  the  agency's  fleet  study 
significantly  understated  the  actual  rate, 
citing  the  experience  of  one  of  its 
member  carriers  which  recorded  six  to 
thirteen  times  as  many  "repair 
incidents." 

Although  NHTSA  has  not  had  the 
opportunity  of  reviewing  the  records 
ATA  cited,  the  agency  is  inclined  to 
believe  that  the  difference  in  rates  may 
be  attributable  to  a  difference  in  the 
definition  of  a  "repair  incident."  The 
agency  fleet  study  data  cited  by  the  ATA 
(i.e.,  14-33  incidents  per  100  vehicles 
per  year)  were  for  "repairs/ 
replacements"  of  ABS  components. 
They  did  not  include  instances  in  which 
"inspections"  or  "adjustments"  were 
made.  For  instance,  adjustments  of 
wheel  speed  sensors  are  not  included  in 
this  total.  This  exclusion  was  necessary 
because  comparable  inspection/ 
adjustment  data  were  not  available  for 
the  other  vehicle  components  whose 
maintenance  histories  were  being 
compared  in  the  fleet  study  to  that  for 
the  ABSs. 


The  above  discussion  accoimts  for  all 
the  in-service  maintenance  activity  that 
was  performed  on  the  test  ABSs.  The 
"monitoring"  to  which  ATA  refers  did 
not  in  any  way  contribute  to  or  detract 
from  the  reliabiUty  data  for  the  ABSs 
under  evaluation.  That  monitoring  was 
intended  to  ensure  that  all  the 
maintenance  work  that  was  performed 
was  recorded,  so  that  a  complete  picture 
could  be  portrayed  of  the  extent  and 
natiure  of  maintenance  work  that  could 
be  expected  if  U.S.  heavy  trucks  were 
equipped  with  ABSs.  Based  on  those 
data,  the  agency  concludes  that,  overall 
neither  unreasonable  amounts  or 
excessively  costly  additional 
maintenance  will  be  imposed  on  U.S. 
heavy  truck  operators  in  order  to 
maintain  ABS.  Thus,  the  agency 
disagrees  with  ATA's  assessment  that 
significant  maintenance  problems  will 
arise  "•   •  •  when  the  equipment  is 
used  outside  the  close  monitoring  it 
received  in  the  NHTSA  demonstration 
program." 

ATA  further  stated  that  ABSs  are 
...   •   *  jjQ{  yg^  gg  durable  as  they  must 
be  for  successful  operation  *   *   *  in  the 
U.S."  That  organization  cited  the  fact 
that,  as  described  above,  three  of  the 
original  participating  fleets  which 
ceased  participating  in  the  test  program 
had  appreciable  proportions  of  non- 
functioning ABSs  on  their  original  test 
vehicles  because  they  no  longer 
maintained  the  systems. 

NHTSA  notes  that  this  outcome  could 
be  anticipated  with  many  other 
components  besides  ABS,  that  are 
installed  on  motor  vehicles,  for 
example,  tires,  engines,  etc.  All  such 
components  require  periodic,  and 
occasionally  non-periodic,  non- 
scheduled  maintenance,  in  order  to 
remain  functional.  Notwithstanding,  the 
agency  beUeves  that  the  data  contained 
in  the  two  fleet  study  reports  indicate 
that  equipping  vehicles  with  ABS  is 
appropriate.  Taken  in  total,  those  data 
indicate  that,  while  ABS  is  not  a  zero- 
maintenance  component,  it  is  neither 
difficult  nor  unduly  expensive  to 


maintain.  The  fleet  test  results  indicate 
that  the  level  of  maintenance  attention 
needed  to  keep  ABS  functional  is 
reasonable  relative  to  the  safety  benefits 
that  are  estimated  to  result  from  use  of 
these  systems. 

ATA  also  disagreed  with  the 
comparisons  that  were  made  in  the 
agency's  fleet  study  of  repair  and 
malfunction  rates  of  ABS  compared  to 
other  components  on  the  vehicle  that 
were  susceptible  to  wear-related 
replacement.  In  the  fleet  study, 
comparisons  were  made  between  the 
maintenance  histories  of  ABS  and 
comparable  histories  for  wheels/hubs, 
foundation  brake  components, 
pneumatic  brake  components,  electrical 
system  components,  and  tires/*^  These 
items  were  chosen  because  the  agency 
behaved  that  the  maintenance  patterns 
and  costs  of  only  these  components 
could  have  been  affected  by  the 
presence  of  ABS  on  the  vehicle.  The 
agency  decided  that  it  would  be 
inappropriate  to  compare  ABS 
maintenance  results  to  items,  such  as 
engines  and  other  drivetrain 
components,  whose  maintenance 
histories  and  costs  would  be  unaffected 
by  the  presence  of  ABS. 

ATA  also  questioned  whether 
maintenance  problems  could  have  been 
underreported  by  a  factor  of  2.5  because 
the  on-board  recorders  used  during  the 
trailer  fleet  study  recorded  less  miles  of 
travel  (1.6  million  vehicle  miles  of 
travel)  than  were  accumulated  by  all  the 
test  trailers  (4  million  miles)  during  the 
test  program.  NHTSA  notes  that  the 
maintenance  history  and  cost  data 
reported  in  the  two  studies  were  not 
affected  by  this  discrepancy.  The 
recorders  were  primarily  used  to  obtain 
statistical  information  on  the  relative 
fi^quency  of  ABS  activations  per  mile  of 
travel.  While  their  secondary  purpose 
was  to  monitor  ABS  functioning,  this 
was  done  only  as  a  backup  to  the 
standard  maintenance  reporting  and 


•"  DOT  HS  8070846.  pages  3-24;  DOT  HS  808- 
059.  pages  3-19.  3-20. 
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record-keeping  activities  of  the 
participating  fleets.  The  ABS 
maintenance  histories  that  are  reported 
in  the  fleet  studies  were  derived  from 
those  maintenance  records  and  are 
known  to  be  thorough  and  complete. 

ATA  further  believed  that  NHTSA's 
fleet  studies  underreported  ABS 
maintenance  problems.  That 
organization  cited  incidents  in  which 
drivers  failed  to  couple  the  second 
tractor-to-trailer  electrical  connector 
that  was  installed  to  power  the  ABS  and 
instances  in  which  drivers  drove  for  an 
extended  time  period  without  reporting 
an  ABS  malfunction. 

NHTSA  believes  that  ATA's 
additional  concerns  about  maintenance 
problems  with  ABSs  are  without  merit. 
With  regard  to  the  first  point,  even 
though  a  limited  number  of  drivers  did 
not,  in  some  instances,  couple  the 
separate  tractor-to-trailer  electrical 
connector,  this  fact  does  not  affect 
whether  those  trailers'  antilock  systems 
received  electrical  power.  The  trailer 
ABSs  in  question  were  all  wired 
redundantly  to  accept  backup  power 
from  the  stop  lamp  circuit  on  the  other 
tractor-to-  trailer  electrical  connector 
that  the  drivers  did  connect.  Therefore, 
the  ABSs  on  these  trailers  were 
functioning  throughout  the  test  using 
backup  power  firom  the  standard  tractor- 
to-trailer  electrical  cormector,  and  were 
exposed  to  the  possibility  of 
malfunctioning  just  as  much  as  the 
other  test  trailers  in  the  study  were. 

As  to  ATA's  claim  that  some  drivers 
did  not  report  a  malfunction  for  an 
extended  period  of  time,  there  were 
only  a  few  instances  of  drivers  driving 
for  a  time  with  non-functioning  ABSs. 
The  functional  status  of  ABSs  on  test 
vehicles  was  checked,  no  less  than 
monthly,  by  test  study  personnel,  and 
often  more  frequently  by  fleet 
maintenance  personnel.  Therefore,  in 
each  case,  the  existence  of  a 
nonfunctioning  ABS  was  detected  after 
only  a  limited  number  of  trips  were 
made  under  that  condition. 

ATA  attached  to  its  comments  letters 
from  some  of  its  members,  including 
Consolidated  Freightways,  Inc. 
(Consolidated),  UPS,  and  Ruan 
Transportation  Management  Systems 
(Ruan).  ATA  characterized  these  letters 
as  indicating  that  ABS"*  *   *  failures 
are  still  happening  and  that  other  things 
are  going  wrong  also".  Consolidated's 
submittal  contained  a  sample  listing  of 
maintenance  shop  orders  describing 
various  repairs  performed  on  ABS 
installed  on  its  vehicles. 

NHTSA  could  not  ascertain  the 
statistical  prevalence  of  these  incidents 
in  Consolidated's  fleet,  given  the  way 
Consolidated  presented  its  data.  Thus, 


these  incidents  have  only  anecdotal 
value.  Nevertheless,  the  nature  and 
description  of  these  incidents  parallels 
those  experienced  and  recorded  during 
the  agency's  fleet  study.  For  instance, 
several  incidents  cited  by  Consolidated 
involved  faulty  wheel  bearings  that 
knocked  wheel  speed  sensors  out  of 
adjustment.  NHTSA  believes  that  these 
incidents  should  not  be  viewed  as  ABS 
failures.  Further,  other  carriers  have 
suggested  that  the  ABS'  ability  to  detect 
faulty  wheel  bearing  conditions,  which 
fail  regardless  of  whether  a  vehicle  is 
equipped  with  ABS,  is  a  safety  and 
maintenance  benefit,  not  a  detriment. 
The  majority  of  other  incidents  cited  by 
Consolidated  involved  minor  wiring/ 
connector  problems  that  can  be  readily 
solved  by  tractor  manufacturers'  use  of 
higher  quality  wiring/connector 
components  or  better  attention  to 
installation  quality  control.  Carriers  may 
address  such  situations  through 
traditional  warranty  and  customer 
complaint  channels  and,  if  necessary, 
through  buying  vehicles  from 
manufacturers  with  higher  overall 
product  quality  ratings. 

UPS  cited  data  indicating  that  the 
ABS  malfunction  warning  light  on  40 
percent  of  a  sample  of  ABS-equipped 
vehicles  received  from  the  factory  since 
1990  was  activated  when  the  vehicles 
were  delivered.  UPS  did  not  provide 
detailed  information  listing  the  causes 
of  these  malfunction  indications. 
Further,  UPS  did  not  explain  whether 
the  problems  were  remedied  by  simple 
adjustments  of  the  same  sort  that  are 
typically  done  during  "dealer 
preparation,"  prior  to  a  dealer's 
delivering  a  vehicle  to  the  customer. 
The  agency  notes  that  many  large  fleets 
such  as  UPS  assume  the  dealership  role 
when  they  receive  large  orders  of 
vehicles  directly  from  the  factory.  As  a 
result,  they  assume  responsibility  for 
making  this  type  of  minor  "make-ready" 
adjustments. 

UPS  also  cited  high  proportions  of 
ABS  "hard  repairs  or  replacements."  but 
did  not  define  what  constituted  a  "hard 
repair."  Thus,  it  is  not  possible  for 
NHTSA  to  determine  whether  some  of 
these  might  have  been  considered 
"inspections/adjustments"  under  the 
reporting  scheme  used  in  the  agency 
fleet  study  or  to  put  any  of  these  figures 
in  context  or  interpret  them  relative  to 
the  study's  findings. 

Ruan  indicated  that  it  was  having 
difficulty  getting  an  ABS  supplier  to 
respond  to  its  requests  for  problem- 
solving  help.  Ruan  listed  a  series  of 
problems,  similar  to  those  noted  in  the 
agency's  fleet  study  and  cited  by  other 
carriers.  Ruan's  comments  were 
anecdotal  in  nature  and  did  not  include 


any  statistical  information  that  would 
help  portray  the  extent  to  which  this 
affected  their  overall  maintenance 
activities  or  costs.  Nevertheless,  all  of 
the  ABS  suppliers  and  the  major  truck 
manufacturers  have  indicated,  in  the 
discussions  they  held  with  the  agency 
on  May  3,  4,  and  19, 1994  **,  that  they 
are  committed  to  providing  field  service 
support  staff,  training,  maintenance 
information,  and  other  help  to  remedy 
the  problems  cited  by  Ruan  and  others. 
NHTSA  has  repeatedly  stated  that 
manufacturers  must  make  service 
support  available  to  fleets  to  ensure  the 
success  of  this  rulemaking  effort.  The 
agency  anticipates  that  the  ABS 
suppliers  and  major  truck 
manufacturers  will  provide  this  support, 
given  their  statements  in  response  to  the 
NPRM  that  they  are  prepared  to  and  are 
now  doing  so. 

In  response  to  ATA's  comment  about 
the  occurrence  of  ABS  malfunctions  due 
to  out  (jf  adjustment  wheel  speed  .' 
sensors,  NHTSA  believes  that  there  are 
several  reasons  other  than  faulty  ABS 
design  for  this  phenomenon.  Among  the 
most  common  reasons  observed  during 
the  agency's  fleet  study  were  sensor 
misadjustment  during  initial 
installation;  faulty  sensor  retaining 
clips;  sensor  wires  being  installed  with 
too  little  slack,  resulting  in  the  sensor's 
being  partially  pulled  out  from  its 
mounting  block  when  the  vehicle's 
steering  gear  or  suspension  moved; 
faulty  or  improperly  installed  wheel 
bearings;  or  failure  to  readjust  the  sensor 
after  performing  maintenance  work  in 
the  wheel  end  area  that  results  in  the 
sensor  being  knocked  out  of  adjustment. 
NHTSA  emphasizes  that  the  relative 
frequency  of  these  types  of  incidents 
was  not  high.  Five  of  the  two  hundred 
test  trucks  experienced  problems  of  this 
type  before  being,  or  shortly  after  being 
placed  in  service.  In  addition,  twenty- 
two  of  the  trucks  experienced  problems 
of  this  type  over  the  two  year,  40 
million  mile  test  program.  With  the 
exception  of  the  faulty  clip  problem, 
which  has  been  pennanently  rectified,  ' 
all  the  remaining  reasons  for  the 
occurrence  of  this  condition  are  the 
result  of  installation  quahty  control 
lapses,  faults  with  other  components,  or 
misinformed  maintenance  practices. 
The  failures  were  not  caused  by  faulty 
sensor  design.  The  agency  anticipates 
that  the  rate  of  incidence  of  even  these 
few  events  will  decrease  as  quality 
control  efforts  and  mechanics' 
awareness  and  skill  in  maintaining  ABS 
improves. 


♦•Memos  about  these  meetings  have  been  placed 
in  the  public  docket. 


In  response  to  ATA's  conmient  that 
mechanics  will  have  difficulty  installing 
and  maintaining  ABS,  NHTSA 
recognizes  that  mechanic  training  will 
be  necessary  to  ensure  the  long  term 
viability  of  ABS  systems.  However, 
based  on  the  agency's  fleet  test  results, 
the  agency  finds  that,  once  trained, 
mechanics  can  successfully  maintain 
the  systems.  The  study's  results  indicate 
that  those  fleets  committed  to  providing 
mechanics  the  support  needed  to  deal 
with  ABSs  can  keep  the  systems 
operational  with  relative  ease  and 
efficiency  and  at  reasonable  cost.  ABS 
suppliers  and  truck  manufacturers  have 
indicated  a  commitment  to  providing 
field  service  support  for  the  systems.  If 
fleets  begin  utilizing  these  services  now, 
mechanics  will  be  capable  of 
maintaining  the  systems  as  more  ABS- 
equipped  vehicles  are  introduced  into 
fleet  service. 

Based  on  its  anecdotal  experience 
with  electronic  engines,  ATA  stated  that 
truck  manufacturers  will  not  correct  the 
wiring  and  installation  related  problems 
evidenced  in  the  test.  Specifically,  ATA 
stated  that  ••*   •  *  none  of  the  OEM's 
yet  follow  the  engine  manufacturer's 
guidelines  on  how  wiring/sensors  are  to 
be  placed  and  no  two  of  them  do  it  the 
same  way". 

NHTSA  believes  that  ATA's 
comparison  between  electronic  engines 
and  ABS  is  not  relevant.  That 
organization's  comparison  fails  to 
portray  the  extent  of  problems  that  were 
reported  to  have  occurred  with 
electronic  engines  when  they  were  first 
introduced  in  the  mid  to  late  1980's. 
The  lower  malfunction  rates  now  being 
experienced  with  electronic  engines  are 
the  result  of  having  worked  through 
initial  design  and  installation  problems, 
a  pattern  the  agency  notes  is  now 
repeating  with  ABS,  as  it  becomes  more 
widely  installed  and  used.  In  addition, 
ATA's  comments  about  wiring/sensor 
placement  on  electronic  engines  appear 
to  imply  that  the  lack  of  uniformity  in 
this  regard  adds  complexity  to  the  task 
of  maintaining  these  engines,  rather 
than  implying  that  truck  manufacturers 
are  improperly  or  inadequately 
installing  engines  in  vehicles  they 
produce.  Unless  there  is  some 
compelling  reason  or  requirement  for 
manufacturers  to  install  a  given 
component  in  a  single  way,  the  fact  that 
they  do  it  differently  is  to  be  expected, 
given  the  need  and  desire  for  design 
flexibility.  The  same  flexibility  is  likely 
to  be  true  with  ABS  installations. 
Electronic  engines  are  in  widespread 
use  within  the  trucking  industry  today. 
It  is  therefore  reasonable  to  infer  that 
truck  manufacturers  are  installing  them 
properly.  Based  on  the  data  collected  in 


its  two  fleet  studies,  the  agency  believes 
that  the  carriers  can  and  will  be  able  to 
successfully  maintain  ABS  as  well. 

ATA  furtner  stated  that  the  agency's 
thinking  was  "*  *  *  seriously  flawed 
•  •  «"  because  the  agency-supported 
fleet  study  contained  listings  of  ABS 
malfunctions  that  were  remedied  with 
only  the  expenditure  of  labor  and  did 
not  require  repair  or  replacement  of  a 
component  part,  with  added  parts- 
associated  costs.  ATA  claimed  that  the 
report's  inclusion  of  these  type 
malfunctions  implied  "*   *  *  some 
lesser  class  of  failure".  ATA's  reference 
in  this  regard  was  to  instances  in  which 
a  false-  positive  ABS  malfunction 
indication  occurred  which  necessitated 
an  inspection  and  system  reset,  with  no 
other  problem  being  found  or  remedy 
needed. 

NHTSA  disagrees.  Rather  than 
minimizing  the  consequences  of  these 
occurrences,  the  inclusion  of  them  in 
the  two  reports  highlighted  the  agency's 
concern  about  such  events.  Ehiring  the 
tractor  portion  of  the  study,  they 
occurred  comparatively  frequently  with 
88  of  the  200  test  tractors  experiencing 
a  total  of  290  intermittent  malfunction 
warning  indications.**  The  situation 
improved  markedly,  however,  in  the 
later  trailer  portion  of  the  study.  Here, 
12  of  the  50  test  trailers  experienced  a 
total  of  15  of  these  false-positive 
malfunction  warnings.**  The  cost 
impact  of  these  occurrences  is  noted  in 
the  fleet  study  reports.  The  reports 
further  noted  that  such  malfunctions 
accounted  for  45  percent  of  the  total  in- 
service  maintenance  costs  for  tractors 
and  35  percent  for  trailers. 
Notwithstanding  these  findings,  the  fact 
that  a  significant  reduction  in  the 
frequency  of  these  occurrences  was 
noted  between  the  time  of  the  tractor 
and  trailer  portions  of  the  study, 
indicates  that  the  reliability  of  the 
components  greatly  improved. 

ATA  further  impHed  that  these  types 
of  failures  resulted  in  lost  vehicle 
productivity,  because  an  affected 
vehicle  would  have  to  be  taken  out  of 
service  to  remedy  the  situation. 
Contrary  to  ATA's  assertion,  none  of  the 
test  vehicles  were  pulled  out  of 
operational  service  by  the  fleets  as  a 
result  of  these  malfunction  indications. 
Instead,  corrections  were  made  when 
the  vehicle  returiied  to  its  dispatch 
point  and  before  it  was  next  dispatched. 
Further,  no  dispatch  opportunities  were 
missed  because  of  these  incidents. 

NHTSA  notes  that  the  agency's  fleet 
study  summarized  the  cost  impact  of 
"false-positive"  ABS  malfunctions. 


Specifically,  these  incidents  accounted 
for  45  percent  of  the  total  in-service 
maintenance  costs  for  tractors  and  35 
percent  for  trailers.  The  agency's  fleet 
study  report  summarized  the  cost 
impacts  as  follows:  In  the  case  of 
tractors,  those  costs  were  $0.00021  per 
mile,  while  for  trailers  the  figure  was 
$0.00015  per  mile.  These  figures  are 
reasonable,  given  that  it  costs  $1.38- 
$1.54  per  mile  to  operate  a  truck  with 
a  driver.*^  Moreover,  based  on  the  trailer 
fleet  study,  NHTSA  expects  these  costs 
to  decrease  significantly  over  time,  since 
many  of  them  were  associated  with  ECU 
malfunction  warning  algorithms  that 
ABS  suppliers  have  since  modified  to 
make  them  less  prone  to  inappropriate 
activation. 

Based  on  the  above  considerations, 
NHTSA  concludes  that  there  is  no  basis 
for  accepting  ATA's  position  that  more 
leadtime  beyond  that  specified  in  this 
final  rule  is  needed  to  successfully 
implement  ABS  use  in  heavy  vehicles. 
NHTSA  further  concludes  that 
maintenance  costs  associated  with  ABS 
are  neither  excessive  nor  unreasonable 
compared  to  other  maintenance  costs 
and  that  these  costs  will  not  be 
significantly  reduced  if  the 
implementation  dates  of  this  rule  are 
further  delayed. 

E.  Requirements  for  Durability, 
Reliability ,  and  Maintainability 

ATA  requested  that  the  Standard 
include  requirements  to  address  the 
durability,  reliability,  and 
maintainability  of  ABSs.  ATA  was 
concerned  that  premature  degradation 
of  ABS  performance  would  create  a 
safety  risk  associated  with  loss  of  ABS. 
Specifically,  that  organization  requested 
requirements  addressing  corrosion 
resistance  and  electromagnetic 
susceptibility.  It  stated  that  such 
requirements  are  "necessary  to  assure 
that  the  equipment  provided  to  meet  the 
stability  and  control  requirements 
proposed  in  this  standard  can  do  so 
repeatedly.**" 

NHTSA  concludes  that  separate 
requirements  addressing  the  durability, 
reliability,  and  maintainability  of  ABS 
are  not  needed  at  this  time.  As  detailed 
above,  the  ABS  fleet  evaluation 
conducted  by  the  agency  on  200  tractors 
and  50  trailers  demonstrated  that 
current  generation  ABSs  are  durable, 
reliable,  and  maintainable.  Based  on  the 
fleet  study  and  comments  by 
manufacturers,  NHTSA  concludes  that 


«  DOT  HS  S07-846,  page  3-17. 
«»DOT  HS  808  059,  page  3-14. 


"Modem  Bulk  Transport  Magazine.  June  1994. 
page  84. 

•NHTSA  res(x>nds  to  the  issue  of  the  alleged 
safety  risk  in  the  next  section. 
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separate  component  tests  are  not 
necessary. 

F.  Alleged  Safety  Problems 

ATA  contends  that  current-generation 
ABSs  can  fail  "unsafe,"  i.e.,  ABS 
malfunction  can  result  in  the  foundation 
brakes  becoming  inoperative.  That 
organization  states  that  this  is  a 
"significant  •   •   *  safety  problem"  and 
cites  five  incidents,  two  of  which 
occurred  during  the  agency's  fleet 
studies,  as  corroboration  for  this 
suggestion.  No  other  commenter  alleged 
that  current-generation  ABSs  fail  in  an 
unsafe  manner. 

The  issue  raised  by  ATA  concerns  the 
likelihood  of  ABS  malfunctions  that 
would  either  reduce  brake  system 
performance  or  render  a  vehicle's 
underlying  brake  system  completely 
inof>erative.  Based  on  the  data  collected 
during  the  NHTSA's  in-service  fleet 
evaluation  of  ABS,  the  agency  finds  that 
the  likelihood  of  such  occurrences  is 
neghgible.  Therefore,  NHTSA  concludes 
that  ATA's  concern  is  unwarranted  and 
unsubstantiated. 

During  the  two-year  evaluation  of  200 
ABS-equipped  truck  tractors,  a  total  of 
421  incidents  were  recorded  involving 
in-service  wear  related  ABS 
malfunctions.  The  vast  majority  (99.8 
percent)  of  these  malfunctions  were 
benign.  When  the  ABS  became 
inoperative,  the  vehicle  reverted  to  a 
normally-braked  vehicle  without  ABS 
protection  and  remained  fully 
operational  until  the  malfunction  was 
remedied.  Similarly,  during  the  two- 
year  evaluation  of  50  ABS-equipped 
semitrailers,  44  such  incidents  were 
noted.  All  (100  percent)  were  benign. 
Only  one  ABS  malfunction  incident 
occurred  during  the  tractor  fleet  study 
that  resulted  in  the  vehicle  having 
reduced,  braking  performance.  Even  this 
incident,  which  involved  a 
manufacturing  defect  in  the  surface 
coating  of  a  piston  slide  valve  in  the 
modulator  section  of  a  drive-axle-only 
ABS  on  one  tractor,  did  not  totally 
compromise  the  brake  performance. 
When  the  ABS  supplier  involved  found 
the  cause  of  this  failure,  a  design  change 
was  made  to  rectify  the  problem  and  all 
the  other  test  units  in  the  fleet  study 
were  retrofitted  with  the  improved 
design.  Despite  making  this  change,  the 
ABS  supplier  involved  subsequently 
chose  not  to  produce  this  system.  The 
agency  emphasizes  that  this  failure  did 
not  result  in  the  complete  loss  of 
braking  power  on  the  vehicle.  When  the 
failure  occurred,  the  vehicle 
experienced  reduced  braking  capability 
on  two  of  its  five  axles.  The  driver  was 
able  to  maintain  control  of  the  vehicle 
and  stop  it.  Despite  the  fact  that  it  took 


longer  than  usual  for  the  vehicle  to  stop, 
there  were  no  adverse  consequences  as 
a  result  of  this  incident. 

As  ATA  acknowledged  in  its 
comments,  failures  such  as  this  are  rare. 
In  this  case,  the  failure  was  the  result  of 
a  manufacturing  defect,  an  atypical 
situation.  This  incident  is  not  indicative 
of  a  general  flaw  in  presently  designed 
ABS  systems  of  the  type  that  would 
support  the  contention  that  ABSs 
typically  fail  unsafely. 

By  comparison,  during  the  same  time 
period,  the  fleet  studies  reported  580 
incidents  involving  the  tractors,  and  170 
incidents  involving  the  trailers,  in 
which  repairs  or  replacements  were 
made  to  brake  system  components  that 
were  not  related  to  the  ABS.*>  These 
malfunctions  could  have  compromised 
the  brake  system  performance  of  the 
affected  vehicles.  Included  among  these 
were  repairs  or  replacements  of  leaking 
or  faulty  relay  or  quick  release  valves, 
leaking  or  worn  brake  chambers  or  air 
hoses,  and  other  miscellaneous  repairs 
of  leaking  fittings.  The  agency  notes 
that,  despite  their  potential  gravity, 
these  failures  went  unheralded,  and 
were  simply  repaired  when  detected. 
Fleet  maintenance  personnel  expressed 
no  special  concern  about  this  type  of 
malfiinction,  treating  them  as  routine 
occurrences. 

NHTSA's  fleet  study  experience 
parallels  the  experience  found  during 
roadside  inspections  of  heavy  vehicles. 
FHWA's  Office  of  Motor  Carriers  so, 
reports  that  in  1992,  1,655,668  heavy 
vehicles  were  inspected  by  state  and 
federal  officials  under  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP), 
and  461,715  (28  percent)  of  these  were 
placed  out-of-service  for  mechanical 
defects  that  were  deemed  significantly 
hazardous  enough  to  warrant  repairs  at 
that  location  before  the  vehicle  was 
operated  again.  A  total  of  908,184  out- 
of-service  defects  were  noted,  54 
percent  (487,238)  of  which  were  brake 
system  related.  The  majority  of  these  (68 
percent)  involved  out-of-adjustment 
brakes,  but  the  remainder  (157,717) 
involved  defects  in  either  the 
foundation  or  pneumatic  portions  of  the 
system  (e.g.,  cracked  brake  drums, 
chafed  or  worn  air  hoses,  leaking  brake 
chamber  diaphragms,  etc.),  all  of  which 
could  significantly  compromise  brake 
system  performance  in  a  severe  braking 
maneuver.  These  data  indicate  that,  on 
average,  nearly  one  of  every  ten  in-use 
heavy  vehicles  is  operating  with  at  least 
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one  significant  non-adjustment  related 
brake  system  defect,  that,  for  whatever 
reason,  goes  unnoticed  and/or  is  not 
repaired  by  fleet  personnel,  until  the 
condition  is  discovered  in  an 
inspection.  The  National  Transportation 
Safety  Board",  among  others,  has 
concluded  that  this  situation  is  already 
serious  enough  to  warrant  more  "  •  *  * 
consistent  attention  to  brake  system 
maintenance." 

Problems  associated  with  the 
foundation  brakes  appear  to  far  exceed 
those  caused  by  a  potential  malfunction 
to  the  ABS.  Moreover,  neither  the 
frequency  of  ABS  malfunctions  nor  their 
consequences,  as  noted  in  the  fleet 
study,  indicate  that  adding  ABS  will 
worsen  this  situation.  In  fact,  the  agency 
concludes  that  adding  ABS  will 
significantly  contribute  to  improving  it 
by  partially  compensating  for  brake 
system  force  imbalances  that  result  from 
poorly  performing  or  inoperative 
individual  brakes  on  a  vehicle. 
Ordinarily,  under  lightly  loaded  or 
empty  operating  conditions,  the 
operative/properly  performing  brakes 
attempt  to  compensate  for  the  reduced 
braking  power  absent  from  the 
inoperative/poorly  performing  brake(s). 
As  a  result,  they  over-brake  and  tend  to 
lock  up  as  increasing  levels  of  brake 
pressure  are  applied  in  an  effort  to  stop 
the  vehicle.  Although  ABS  is  not  a 
substitute  for  proper  maintenance, 
under  these  conditions,  its  addition  to  a 
vehicle's  braking  system  will  be 
beneficial,  since  it  will  prevent  lockup. 

NHTSA  emphasizes  that  the  one 
isolated  incident  identified  in  its  fleet 
study  that  involved  an  ABS  malfunction 
that  compromised  the  vehicle's  braking 
performance  is  markedly  different  from 
those  described  in  PACCAR.  In  that 
case,  it  was  argued  that  when  an  ABS 
failed,  the  vehicle's  underlying  brake 
system  was  unsafe.  The  circumstances 
that  gave  rise  to  such  concerns  are  very 
different  bom  those  of  today.  ABS 
technology  for  motor  vehicles  was  very 
new  in  the  1970s.  In  response.to 
aggressive  stopping  distance 
requirements  and  a  prohibition  against 
wheel  lockup,  manufacturers  equipped 
their  vehicles  with  ABSs  and 
extensively  redesigned  the  pneimiatic 
and  foundation  brake  portions  of  their 
braking  systems.  The  new  foundation 
brakes  in  many  cases  incorporated 
highly  aggressive  brake  linings.  When 
malfunctions  occurred  with  a  vehicle's 
ABS,  the  vehicle  was  left  with  a  much 
more  aggressive  and  powerful 
foundation  brake  system  than  the  brake 
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systems  that  had  been  in  general  use. 
Additionally,  since  the  pneumatic 
portion  of  the  system  was  different  from 
what  had  been  in  use,  brake  application 
and  release  timing  on  vehicles  with 
malfunctioning  ABSs  were  also 
different.  Thus,  for  example,  if  he  ABS 
on  an  ABS  equipped  tractor  became 
inoperative,  and  the  tractor  was  coupled 
to  a  non-ABS-equipped  trailer,  the 
tractor's  brakes  still  functioned  but  were 
extremely  incompatible  with  those  of 
the  trailer.  The  tractor's  brakes  applied 
and  released  differently  and  were  much 
more  aggressive.  These  differences  led 
to  braking  force  imbalance  problems 
that  were  very  disconcerting  to  drivers. 
While  situations  such  as  this  did  not 
constitute  brake  failures  per  se,  drivers 
nevertheless  perceived  the  performance 
of  their  vehicles  to  be  very  unacceptable 
and  termed  these  situations  brake 
system  failures. 

In  the  1970s,  there  were  several 
highly  publicized  incidents  in  which 
radio  frequency  interference  (RFI) 
problems  caused  the  ABS  to  cycle 
continuously  during  a  brake 
application,  thereby  greatly  diminishing 
braking  power  by  venting  brake  system 
air  pressure.  The  agency  notes  that 
manufacturers  have  completely 
eliminated  the  potential  for  RFI 
problems  since  current  generation  ABSs 
have  been  designed  with  shielded 
wiring  systems  and  more  sophisticated 
electronics  that  are  better  able  to 
recognize  spurious  signals.  No  RFI 
problems  have  been  reported  with 
current-generation  ABSs. 

The  numerous  complaints  of  brake 
system  malfunctions  reported  by  drivers 
prompted  the  PACCAR  court  to  find  that 
the  agency  had  a  responsibility  to 
determine  that  its  regulations  do  not 
produce  a  more  dangerous  highway 
environment  than  that  which  existed 
prior  to  government  intervention. 

NHTSA  has  determined  that  today's 
final  rule  requiring  heavy  vehicles  to  be 
equipped  with  ABSs  will  result  in  a 
significantly  safer  highway  environment 
than  if  no  regulation  were  issued. 
Unlike  20  years  ago,  the  manufacturers 
will  not  need  to  significantly  redesign 
their  braking  system  or  use  aggressive 
brake  linings  to  meet  stopping  distance 
requirements.  Further,  ABS  is  no  longer 
an  immature  technology.  It  has 
undergone  20  more  years  of 
development,  been  installed  on  tens  of 
thousands  of  European  vehicles 
pursuant  to  the  1991  ECE  requirement, 
and  been  fleet  tested  extensively  in  this 
country  by  NHTSA  and  the  industry. 

NHTSA  is  aware  of  no  consistent 
pattern  of  incidents  in  this  coimtry  in 
which  current  generation  antilock 
systems  have  experienced  malfunctions 


like  those  that  concerned  the  PACCAR 
court.  As  for  the  incidents  cited  by  ATA 
alleging  that  an  ABS  malfunction 
resulted  in  an  unsafe  condition,  the  first 
one  involving  a  manufacturing  defect  is 
discussed  above.  The  second  incident 
involved  leaking  air  in  the  relay  valve 
portion  of  a  combined  relay  valve/ ABS 
modulator  valve  on  the  steer  axle  of  one 
truck  involved  in  the  agency's  fleet 
study.  Strictly  speaking,  this  is  not  an 
ABS  malfunction,  since  the  air  leak  that 
occurred  involved  the  service  brake 
portion  of  this  combined  ABS/relay 
valve.  The  leakage  was  caused  by  oily 
sludge  in  the  air  system,  which  clogged 
the  relay  valve,  thereby  allov^ng  service 
brake  air  pressure  to  vent,  rather  than 
being  directed  to  the  brake  chamber 
controlled  by  that  relay  valve.  The 
vehicle  was  equipped  with  an 
aftercooler  type  air  cleaner/dryer.  Such 
a  leak  would  result  in  reduced  braking 
performance,  not  total  loss  of  the 
vehicle's  brakes.  This  type  of  failure  is 
similar  to  the  non  ABS  related 
malfunctions  that  are  described  above 
and  which  were  noted  in  both  the  fleet 
study  and  during  roadside  MCSAP 
inspections. 

ATA's  comments  implied  that  the 
ABS  suppliers'  recommended  solution 
for  this  problem  (i.e.,  that  tractors  be 
equipped  with  desiccant  style  air 
cleaners,  in  order  to  provide  cleaner 
air),  was  unacceptable  and  that  to  use 
such  cleaner/dryers  demonstrates  that 
ABS  require  a  higher  level  of 
maintenance.  NHTSA  believes  that  it  is 
reasonable  to  expect  that  fleets  will  use 
desiccant  air  dryers,  or  another  type  of 
comparably  performing  air  cleaning 
system,  since  such  systems  will  enhance 
the  durability  and  safety  of  tractor  and 
trailer  braking  systems  by  keeping  the 
pneumatic  portion  of  the  brake  system 
cleaner.  The  marketplace  appears  to 
have  recognized  this  fact  and  is 
responding  accordingly.  Air  cleaning/ 
drying  systems  are  now  being  installed 
on  more  than  80  percent  of  all  new  air 
brake-equipped  powered  heavy 
vehicles,  with  more  than  90  percent  of 
these  being  the  desiccant  type.  Based  on 
current  usage,  the  agency  anticipates 
that  air  cleaning/ drying  systems  will  be 
in  almost  universal  use  within  the  next 
few  years. 

ATA  provided  few  details  about  the 
third  incident  cited  in  its  comments. 
That  incident  involved  an  ABS 
equipped  tractor  trailer  combination 
participating  in  an  ATA  test  program. 
That  organization  stated  that  the  vehicle 
was"*  *  *  generating  consistent 
stopping  distance  results  when,  in  the 
middle  of  one  run,  there  was  a  loss  of 
braking  which  significantly  increased 
the  stopping  distance."  A'TA  offered  no 


explanation  or  reason  for  this  outcome, 
except  to  indicate  that  "*   *  *  no 
indication  of  an  ABS  failure  by  either 
the  tractor  or  trailer  ABS  warning  lamps 
*   *   *"  was  noted.  Since  ABS 
malfunction  was  not  indicated  as  the 
reason  for  the  unexplained  increase  in 
stopping  distance  that  occurred  during 
the  test  of  one  of  its  fleet  member's 
trucks,  there  is  no  reason  to  beheve  that 
this  incident  is  indicative  of  an  ABS 
problem. 

The  fourth  incident  ATA  cited 
involved  a  vehicle  that  was  retrofitted 
with  an  ABS  by  the  carrier  and 
experienced  reduced  braking 
effectiveness  during  a  test  stop.  Agency 
discussions  with  ATA  staff  and  with  the 
ABS  supplier  indicate  that  the  vehicle 
was  a  truck  tractor  that  was  tested  after 
the  tractor  had  been  equipped  with  an 
upgraded  ABS.  The  ABS  supplier 
subsequently  concluded  that  a  soldered 
connection  had  broken  in  the  ECU  and 
that  this  may  have  caused  intermittent 
activation  of  one  of  the  four  modulators 
controlled  by  the  ECU.  Based  on  its 
investigation  of  the  ECU  in  question, 
and  its  knowledge  of  how  the  ABS  was 
configured,  the  ABS  supplier  believed 
that  the  truck  had  experienced  a 
reduction  in  braking,  but  not  a  total  loss 
of  braking  power.  NHTSA  emphasizes 
that  this  incident  is  atypical  and  not 
indicative  of  normal  ABS  performance, 
since  the  fleet  study  identified  no 
similar  incident. 

The  fifth  and  final  incident  described 
by  ATA  is  reminiscent  of  the  "phantom 
failures"  that  were  reported  to  have 
occurred  with  early  1970's  vintage 
ABSs.  The  causes  of  most  of  those 
"failures"  were  neither  fully  explained 
nor  linked  to  ABS  flaws.  In  this 
incident,  the  accident  report  simply 
claimed  that  "*   *   *  the  vehicle  would 
not  stop."  ATA's  account  of  this 
incident  indicates  that  no  problems 
were  found  in  either  the  tractor's  or  the 
trailer's  braking  system  after  this 
incident. 

NHTSA  notes  that  other  factors  such 
as  slippery  road  conditions  or 
improperly  adjusted  brakes  are  just  as 
likely  as  ABS  malfunction  to  have 
caused  the  driver  to  believe  that  the 
vehicle  would  not  stop  or  that  it  was 
stopping  too  slowly.  Without  additional 
information,  it  is  not  possible  for  the 
agency  to  assess  the  cause  of  this 
incident,  or  respond  to  the  implication 
that  the  incident  is  somehow  indicative 
of  an  inherent  ABS  flaw. 

Contrary  to  ATA's  allegations  that 
existing  ABSs  have  significant  safety 
problems,  most  commenters,  including 
vehicle  and  brake  manufacturers,  appear 
to  agree  with  NHTSA's  assessment  that 
current  generation  ABSs  are  safe  and 
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reliable.  Unlike  the  1970's  when  several 
vehicle  and  brake  manufacturers 
objected  to  the  rulemaking,  and  ATA, 
TEBDA,  and  PACCAR  challenged  Uie 
antilock  standard  in  court,  comments  to 
the  September  1993  NPRM  indicate  that 
vehicle  and  brake  manufacturers  now 
generally  believe  that  the  proposal  was 
appropriate  and  today's  antilock 
systems  provide  significant  safety 
benefits.  Along  with  the  safety  advocacy 
groups,  HDBMC,  AAMA,  GM,  Rockwell 
WABCO,  Midland-Grau,  and  Bendix 
generally  supported  the  agency's 
September  1993  proposal  to  require 
heavy  vehicles  to  be  equipped  with  an 
antilock  brake  system.  No  vehicle  or 
brake  manufacturer  opposed  the 
rulemaking,  aside  from  objecting  to 
details  in  the  proposal.  These 
commenters  stated  that  ABS  will 
improve  vehicle  safety  by  providing 
improved  braking  and  vehicle  stability 
and  control.  Specifically,  such  systems 
will  prevent  wheel  lockup,  thereby 
preventing  jackknifing  and  other  loss  of 
control  accidents.  Neither  the  vehicle 
nor  brake  manufacturers  expressed 
concern  that  today's  ABSs  would  fail  in 
such  a  way  as  to  compromise  basic 
braking  performance,  as  ATA  alleges. 
Strait-Stop  stated  that  computerized 
ABSs  will  not  prevent  brake  fade  since 
these  systems  do  not  avoid  or  minimize 
heat  build  up.  As  a  result,  it  alleged  that 
computerized  ABSs  will  not  avert 
accidents  related  to  runaway  trucks.  In 
dontrast.  it  stated  that  its  system  results 
in  cooler  and  therefore  better  brakes. 
The  agency  is  not  in  a  position  to 
respond  to  Strait-Stop's  claim  that  its 
product  minimizes  brake  heat  build  up. 
Strait-Stop  did  not  submit  any  data  to 
substantiate  its  claim  and  the  agency 
has  no  data  of  its  own  on  this  issue. 

NHTSA  emphasizes  that  Strait-Stop 
has  not  suggested  that  an  ABS  will 
contribute  to  brake  heat  build-up.  but 
merely  stated  that  it  will  not  reduce 
brake  heating.  Reducing  brake  heating, 
and  thus  the  potential  for  brake  fade,  is 
not  one  of  the  design  goals  of  an  ABS, 
nor  is  it  the  focus  of  this  rulemaking. 
ABS  is  intended  to  prevent  wheel 
lockup.  Brake  fade  is  most  typically 
caused  by  one  or  more  of  the  brakes  on 
a  vehicle  being  out  of  adjustment, 
thereby  causing  the  other  properly 
adjusted  brakes  to  have  to  absorb  a 
disproportionate  share  of  the  kinetic 
energy  that  needs  to  be  dissipated  when 
a  fully  loaded  heavy  truck  attempts  to 
descend  a  grade.  In  this  situation,  the 
properly  adjusted  brakes  are 
overworked,  causing  them  to  overheat 
and  fade.  This  in  turn  results  in  a  loss 
of  braking  power.  Equipping  a  vehicle 
with  either  ABS  or  the  Strait-Stop 
product  will  not  rectify  brake 


maladjustment (s).  Likewise,  equipping  a 
vehicle  with  ABS  will  not  decrease  the 
motor  carriers'  existing  need  to  properly 
adjust  their  vehicles'  brakes  in  order  to 
avoid  brake  overheating  and  fade  on 
downgrades. 

G.  ABS  Malfunction  Indicator  Lamps 

Since  the  discussion  on  ABS 
malfunction  indicator  lamps  is  lengthy, 
NHTSA  first  summarizes  its  decisions 
regarding  this  subject  and  then 
addresses  the  details  of  each  decision. 
In  today's  final  rule,  NHTSA  is 
amending  Standard  No.  105  and 
Standard  No.  121  to  require  all  powered 
heavy  vehicles  to  be  equipped  with  an 
in-cab  lamp  for  indicating  a  malfunction 
of  the  ABS  on  that  vehicle.  In  addition, 
the  final  rule  requires  truck  tractors  and 
other  trucks  that  are  equipped  to  tow 
trailer(s)  to  be  equipped  with  a  second 
in-cab  lamp.  The  piupose  of  the  second 
lamp  is  to  indicate  malfunctions  in  the 
trailer  ABS.  Finally,  trailers 
manufactured  during  an  interim  eight- 
year  period  are  required  to  be  equipped 
with  an  external  malfunction  indicator 
lamp. 

Each  of  these  ABS  malfunction 
indicator  lamps  is  required  to  activate 
whenever  there  is  a  malfunction 
affecting  the  generation  or  transmission 
of  response  or  control  signals  in  the 
ABS  that  it  is  monitoring.  In  addition, 
the  lamp  is  required  to  store  information 
about  a  malfunction  in  that  ABS  until 
the  next  start  up.  Vehicle  manufacturers 
are  prohibited  frofti  equipping  their 
vehicles  with  a  device  to  disable  any 
malfunction  indicator  lamp. 

NHTSA  also  has  amended  the  failed 
ABS  system  requirements  to  prohibit 
any  change  in  brake  timing  in  the  event 
of  an  ABS  malfunction  that  affects  the 
generation  or  transmission  of  response 
or  control  signals. 

1.  Number  and  Location;  Duration  of 
Trailer  Requirement 

Standard  No.  121  now  requires  that 
each  tractor,  truck,  and  bus  be  equipped 
with  an  in-cab  lamp  that  indicates 
malfunctioning  in  the  ABS  of  that 
vehicle.  In  the  NPRM,  the  agency 
proposed  that  truck  tractors  be  equipped 
with  a  second  in-cab  lamp  that  would 
indicate  malfunctions  in  the  trailer  ABS. 
The  agency  proposed  further  that  the  in- 
cab  lamps  be  required  to  be  "mounted 
in  front  of  and  in  clear  view  of  the 
driver."  The  agency  noted  that  this 
requirement  is  essentially  the  same  as 
the  current  requirements  in  Standard 
No.  105  and  Standard  No.  121.  These 
existing  provisions  require  a  continuous 
message  to  a  driver  when  the  ignition  is 
in  the  "on"  or  "run"  position. 


NHTSA  has  decided  to  adopt  its 
proposal  that  each  truck  tractor  and 
single  unit  vehicle  be  equipped  with  an 
in-cab  lamp  to  indicate  malfunctions  in 
the  ABS  of  that  vehicle.  The  agency 
believes  that  it  is  essential  that  a  driver 
be  notified  about  an  ABS  malfunction, 
so  that  the  problem  can  be  corrected. 
The  commenters,  including  vehicle 
manufacturers  and  brake  manufacturers, 
generally  supported  the  proposal  for  an 
in-cab  malfunction  indicator.  Only 
Strait-Stop  opposed  this  proposal, 
stating  that  it  would  necessitate  the  use 
of  an  electrical  ABS. 

NHTSA  proposed  to  require  that  each 
trailer  equipped  with  ABS  be  capable  of 
sending  a  signal  about  a  malfunction  in 
the  trailer  ABS  to  a  towing  vehicle,  and 
that  all  powered  tovdng  vehicles 
equipped  with  ABS  have  an  in-cab  tamp 
that  would  be  activated  when  the 
towing  vehicle  receives  signals 
indicating  malfunctions  in  a  trailer  ABS. 
In  addition,  the  agency  proposed  to 
require  the  installation  of  an  external 
ABS  malfunction  lamp  on  trailers  and 
dollies  manufactured  during  the  eight- 
year  period  after  trailers  are  first 
required  to  be  equipped  with  ABS.'^ 
The  agency  believed  that  the  external 
lamp  would  not  be  necessary  on  new 
trailers  manufactured  after  the  end  of 
that  period  because,  by  that  time,  a 
significant  majority  of  tractors  in  the 
heavy  vehicle  fleet,  which  would  be 
responsible  for  the  vast  majority  of 
miles  driven  by  tractors,  would  be 
manufactured  in  compUance  with  the 
requirement  for  an  in-cab  lamp  capable 
of  receiving  a  malfunction  signal  from  a 
trailer. 

Commenters  offered  mixed  views 
about  requiring  each  towing  vehicle  to 
have  a  separate  in-cab  lamp  to  indicate 
a  malfunction  in  a  trailer  ABS.  Bosch, 
Midland-Grau  and  several  other 
commenters  supported  the  agency's 
proposal  for  requiring  tractors  to  have 
two  separate  in-cab  ABS  malfunction 
indicator  lamps:  one  indicating 
malfunctions  in  the  tractor  ABS,  and  the 
other,  malfunctions  in  the  trailer  ABS. 
They  stated  that  a  driver  would  be  able 
to  respond  to  and  possibly  alter  braking 
actions  in  the  event  of  an  ABS 
malfunction  during  emergency 
situations  if  the  driver  knew  whether 
the  malfunction  was  in  the  tractor  ABS 
or  in  the  trailer  ABS.  Midland-Grau 
strongly  opposed  having  a  single 
indicator,  claiming  that  the  tractor  lamp 
sequence  would  camouflage  the 
situation  in  which  the  trailei  ABS 
lacked  power.  Midland-Grau  further 


"The  eight-year  time  period  for  this  interim 
proposal  was  intended  to  represent  the  average 
lifespan  of  a  truck  tractor. 


stated  that  a  single  lamp  would  make  it 
difficult  to  identify  which  vehicle  had  a 
malfunction  without  using  separate 
diagnostic  equipment. 

ATA,  Allied  Signal  and  fleet  operators 
opposed  the  proposal  that  tractors  have 
a  separate  in-cab  malfunction  lamp  for 
the  trailer  ABS.  claiming  that  these 
indicators  were  "neither  needed  nor 
practicable  at  this  time."  AAMA 
supported  a  single  in-cab  malfunction 
lamp  for  each  tractor  to  indicate  an  ABS 
malfunction  on  either  the  tractor  or  the 
trailer.  It  believed  that  there  is  no  safety 
need  for  the  driver  to  know  immediately 
whether  the  ABS  malfunction  is  in  the 
tractor  or  the  trailer.  While  AAMA 
stated  that  separate  indicators  would 
cause  needless  complexity  to  the 
instrument  panel,  it  did  not  state  that 
such  a  requirement  would  be 
impracticable. 

After  reviewing  the  comments  and 
other  available  information.  NHTSA  has 
decided  to  require  each  powered  towing 
vehicle  to  have  one  in-cab  malfunction 
lamp  for  the  towing  vehicle's  ABS  and 
another  in-cab  lamp  for  the  trailer  ABS. 
The  agency  believes  that  the  ABS  trailer 
fleet  study  final  report  *'  indicated  that 
drivers  are  more  likely  to  observe  an  in- 
cab  malfunction  indicator  for  a  trailer 
than  a  malfunction  indicator  lamp  on 
the  front  of  the  trailer,  particularly  if  the 
trailer  ABS  is  powered  through  the 
stoplamp  circuit.  This  is  so  because  the 
stoplamp  circuit  only  activates  when 
the  brake  is  appUed.  a  time  when  the 
driver  will  be  paying  more  attention  to 
the  traffic  conditions  ahead.  The  report 
also  indicated  that  ABS  malfunctions 
were  present  on  some  vehicles  for  a  long 
time,  but  were  not  reported,  primarily 
because  the  drivers  "spent  very  little 
time  looking  in  their  mirrors  while 
stopping"  and  did  not  notice  that  the 
trailer  ABS  malfunction  lamp  was 
lighted. 

NHTSA  does  not  agree  with  AAMA's 
recommendation  for  a  single  in-cab 
malfunction  lamp  for  both  the  tractor 
and  trailer  antilock  systems.  As 
Midland-Grau  stated,  a  driver  would  not 
be  able  to  identify  which  vehicle  in  a 
combination  was  experiencing  an  ABS 
malfunction  if  only  a  single  in-cab 
malfunction  indicator  lamp  were 
required,  since  a  single  in-cab  lamp 
would  result  in  some  trailer  ABS 
malfunctions  being  camouflaged. 
Further,  notwithstanding  comments  by 
AAMA  and  ATA  that  separate  in-cab 
lamps  add  unnecessary  complexity, 
combination  vehicles  in  Europe  have 
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Antilock  Braking  Systems  for  Semitrailers." 
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been  equipped  with  such  indicators  for 
several  years. 

NHTSA  believes  that  it  is  appropriate 
also  to  require  an  external  malfunction 
lamp  on  trailers  and  dollies  for  the 
eight-year  period  during  which  some 
non-ABS-equipped  tractors  are  likely  to 
be  towing  ABS-equipped  trailers.  The 
external  lamp  will  indicate  trailer  ABS 
malfunctions  to  the  driver  of  a  non-ABS 
tractor,  and  will  also  assist  Federal  or 
State  inspectors  in  determining  the 
operational  status  of  a  trailer's  antilock 
system.  Nevertheless,  notwithstanding 
Midland-Grau's  recommendation  to 
require  the  external  trailer  lamp 
permanently,  the  agency  has  decided 
not  to  do  so,  since  after  the  transition 
period,  the  vast  majority  of  trailer 
malfunctions  would  be  expected  to  be 
indicated  in-cab.  

hi  response  to  the  SNPRM.  TTMA 
stated  that  instead  of  locating  the  trailer 
lamp  on  the  "roadside  nose  of  trailer,  it 
should  be  located  near  the  electronic 
control  imit  where  the  driver  can  check 
it  during  his  walk-aroimd  inspection  of 
the  tractor  trailer  combination."  It  stated 
that  some  ABS  may  require  that  the 
trailer  be  moved  at  a  low  speed  (less 
than  5  mph)  to  activate  the  check 
fimction  (i.e.,  some  antilock  systems 
check  the  status  of  wheel  speed  sensors 
by  looking  for  proper  signals  as  the 
vehicle  goes  from  0  to  8  mph).  TTMA 
also  commented  that  it  is  not  practical 
to  mount  an  ABS  malfunction  lamp  on 
converter  dollies  in  a  location  in  which 
the  lamp  will  be  visible  in  a  driver's 
rearview  mirror,  yet  not  be  susceptible 
to  damage. 

While  NHTSA  recognizes  the 
possibility  of  some  susceptibility  to 
damage,  placing  the  external 
malfunction  lamp  in  a  different  location 
on  dollies  would  largely  negate  its 
benefits,  because  it  would  not  be  visible 
to  the  driver.  For  that  reason,  the  agency 
has  decided  that  the  requirement  will 
apply  to  dollies  as  well  as  other  trailers. 

NHTSA  is  revising  Standard  No.  101. 
Controls  and  Displays,  to  clarify  that  the 
malfunction  indicator  lamp  must  be 
labeled  with  the  words  "ABS"  or 
"Antilock"  for  trucks  and  truck  tractors 
with  air  brakes.  The  agency  notes  that 
Table  2  in  Standard  No.  101  currently 
refers  to  Standard  No.  105,  but  makes  no 
reference  to  Standard  No.  121.  For  the 
in-cab  trailer  ABS  malfunction 
indicator,  NHTSA  is  adopting  the 
identification  of  controls  in  Standard 
No.  101  (i.e.,  "Trailer  ABS"  or  "Trailer 
Antilock")  as  proposed  in  the  NPRM. 

2.  Conditions  for  Activation 

Before  this  amendment,  S5.1.6  of 
Standard  No.  121  required  the  ABS 
warning  signal  to  activate  "in  the  event 


of  total  electrical  failure."  In  the  NPRM, 
NHTSA  proposed  that  the  malfunction 
indicator  lamp  activate  "in  the  event  of 
any  malfunction  in  the  system."  The 
agency  tentatively  concluded  that  a 
driver  needs  to  be  informed  about  any 
malfunction  because  every  ABS 
malfunction  could  affect  the  way  in 
which  drivers  respond  to  a  safety 
problem.  The  agency  invited  comments 
about  when  and  in  what  situations  the 
malfunction  lamp  should  be  required  to 
activate. 

Fleet  operators,  AAMA,  Rockwell 
WABCO,  HDBMC,  and  Midland-Grau 
stated  that  the  proposal  to  require  the 
ABS  malfunction  lamp  to  activate  upon 
"any"  malfunction  in  the  antilock 
system  is  impracticable,  unreasonably 
costly,  and  overly  broad.  These 
commenters  believed  that  it  is  only 
practicable  and  realistic  for  current 
technology  to  detect  certain  types  of 
electrical  malfunctions,  namely  those 
involving  electrical  discontinuities  or 
electronic  malfunctions,  not  mechanical 
failures  of  ABS  components.  AAMA  and 
HDBMC  stated  that  if  would  be 
unreasonably  costly  to  provide 
continuous  monitoring  of  all  ABS 
malfunctions  because  many  possible 
malfunctions  are  temporary  in  nature  or 
may  not  directly  affect  ABS 
performance. 

Commenters  suggested  various  ways 
to  narrow  the  requirement.  Rockwell 
WABCO  recommended  that  the  ABS 
malfunction  indicator  activate  whenever 
a  "malfunction  occurs  affecting  the 
generation  and/or  transmission  of 
response  and  control  signals."  It  stated 
that  this  should  be  a  minimum 
requirement  applicable  to  electrical 
faults  in  sensors,  control  valves  and 
associated  wiring.  ATA,  Allied  Signal 
and  fleet  operators  stated  that  a  more 
practicable  requirement  for  the  ABS 
malfunction  indicator  would  be  to 
require  activation  in  the  event  of  (1) 
failure  to  sense  angular  rotation,  (2) 
failure  of  the  controlling  device  to 
generate  controlling  output  signals,  and 
(3)  failure  to  transmit  controlling  signals 
to  devices  that  modulate  brake  actuating 
forces. 

Based  on  the  comments  and  other 
available  information,  NHTSA  has 
decided  to  require  ABS  malfunction 
indicator  lamps  to  activate  for  any 
malfunction  that  affects  the  generation 
or  transmission  of  response  or  control 
signals  in  the  vehicle's  antilock  brake 
system.  The  requirement  does  not  apply 
to  malfunctions  such  as  sticking 
solenoid  valves,  small  air  leaks  in  the 
solenoid  valve,  or  mechanical  binding 
of  a  valve.  The  agency  agrees  with  the 
commenters'  arguments  that  the 
malfunction  indicator  requirement 
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should  be  modiHed  because  requiring 
activation  in  the  case  of  "any" 
malfunction  might  have  been 
impracticable.  Under  the  modiHed 
requirement,  only  those  malfunctions 
that  are  directly  related  to  the  antilock 
brake  system  must  be  indicated. 
Applying  the  indicator  requirement  to 
the  "generation"  of  response  and 
control  signals  serves  to  cover  the 
components  in  the  ABS  that  produce 
these  signals.  These  components 
include  wheel  speed  sensors  which 
produce  response  signals  for  the  control 
unit,  and  the  control  unit  which 
produces  control  signals  for  input  into 
the  valves  that  modulate  brake  pressure. 
Applying  the  indicator  requirement  to 
the  "transmission"  of  response  and 
control  signals  serves  to  cover  the 
components  in  the  ABS  through  which 
the  generated  signals  are  transmitted. 
These  components  include  wiring, 
connectors,  belts  used  in  mechanical 
systems,  and  all  components  through 
which  a  generated  signal  can  be 
transmitted. 

NHTSA  notes  that  the  generation  and 
transmission  of  signals  in  ABSs  are 
typically  electrical  in  nature. 
Nevertheless,  the  agency  has  decided 
not  to  include  the  term  "electrical"  in 
the  requirement  so  that  the  malfunction 
indicator  requirements  are  applicable  to 
non-electrical,  i.e..  mechanical.  ABSs  as 
well.  Accordingly,  mechanical  ABSs 
will  have  to  comply  with  the 
malfunction  indicator  requirements. 

3.  Activation  Protocol  for  Malfunction 
Indicators 

In  the  NPRM.  NHTSA  proposed 
standardizing  the  ABS  malfunction 
indicator  lamp  system  so  that  trucks  and 
trailers  would  have  the  same  activation 
pattern  '*  and  same  colored  lamps  to 
indicate  an  ABS  malfunction.  The 
agency  believed  that  such  a  common 
indicator  pattern  would  reduce 
ambiguity  and  confusion  and  expedite 
Federal  and  state  inspections.  The 
agency  proposed  that  each  ABS 
malfunction  indicator  lamp  be  yellow 
and  activate  when  a  problem  exists  but 
not  activate  when  the  system  is 
functioning  properly.  In  addition,  the 
proposal  would  have  required  that 
whenever  the  ABS  receives  electrical 
power,  the  indicator  lamp  would 
provide  a  continuous  visible  indication 
until  a  function  check  of  the  ABS  was 
completed.  Under  the  proposal,  the 
check  function  would  have  to  be 
completed  and  the  lamp  extinguished 


'*  By  pattern,  the  agency  meant  a  common  way 
that  an  indicator  would  react  in  response  to  a 
malfunction.  Specifically,  upon  a  failure,  the 
indicator  would  activate  and  provide  a  continuous 
yellow  signal. 


(assuming  that  there  was  no  underlying 
condition  that  warranted  activating  the 
lamp)  before  the  vehicle  was  driven. 

Rockwell  WABCO  stated  that  both  the 
existing  format  in  which  a  continuous 
signal  is  activated  upon  the  ABS's  total 
electrical  failure  and  the  proposed 
format  for  the  ABS  malfunction  lamp 
are  acceptable  approaches.  That 
company  strongly  recommended  that 
the  agency  adopt  a  single  approach  for 
all  heavy  vehicles.  Midland-Grau 
accepted  the  agency's  proposal  to 
require  the  lamp  to  extinguish  before 
the  vehicle  is  driven,  even  though  it  was 
concerned  about  an  incomplete  sensor 
check  function. 

AAMA  stated  that  the  agency  "should 
allow  the  ABS  malfunction  indicator  to 
be  either  illuminated  or  extinguished 
during  low  speed  drive  away  after  key- 
on."  That  organization  requested  that 
the  agency  affirm  its  view  that  the 
proposed  language  did  not  require  the 
ABS  indicator  to  be  either  illuminated 
or  extinguished  during  low-speed 
driveaway  after  key-on.  That 
organization  was  concerned  that  the 
proposal  might  prohibit  certain  existing 
systems  that  have  an  illuminated 
indicator  until  the  vehicle  reaches  a 
speed  of  five  to  seven  mph  after  key-on. 
Bosch  recommended  mat  an  "on-off- 
on"  blink  sequence  be  used  to  indicate 
an  ABS  malfunction  when  the  ignition 
is  turned  to  the  "on"  or  "run"  position. 
It  believed  that  this  pattern  would 
inform  a  relief  driver  of  the  presence  of 
a  malfunction  and  would  assist  Federal 
and  State  inspectors  in  determining  the 
operational  status  of  the  vehicle's  ABS. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  require  the  malfunction 
indicator  lamp  to  activate  when  a 
problem  exists  and  not  activate  when 
the  system  is  functioning  properly. 
Under  this  requirement,  the  indicator 
lamp  is  required  to  provide  a 
continuous  indication  until  a  function 
check  of  the  ABS  is  completed.  The 
agency  believes  that  this  ABS 
malfunction  lamp  format,  together  with 
the  requirement  that  the  system  stores 
malfunctions  until  the  next  key-on,  is 
necessary  to  enable  Federal  and  State 
inspectors  to  determine  the  operational 
status  of  an  ABS  without  moving  the 
vehicle.  Elsewhere  in  today's  Federal 
Register,  the  FHWAs  Office  of  Motor 
Carrier  Standards  is  issuing  a  notice 
explaining  its  intent  to  issue  a 
companion  regulation  requiring  that  the 
ABSs  on  heavy  vehicles  be  operational. 
NHTSA  further  notes  that  all  vehicles 
will  be  required  to  have  a  continuously 
burning  lamp  in  response  to  a 
malfunction.  Accordingly,  this 
requirement  will  standardize  the 


activation  format  for  all  vehicles.  Under 
that  format,  the  ABS  malfunction  lamp 
extinguishes  after  a  function  check,  and 
before  the  vehicle  is  driven.  Since  light 
vehicle  ABSs  currently  use  this  format, 
the  agency  believes  that  heavy  vehicle 
drivers  will  find  it  easier  to  understand 
the  heavy  vehicle  ABS  malfunction 
indicator  if  the  same  format  is  used. 
Furthermore,  the  adopted  format  is  also 
consistent  with  the  ECE  requirement 
and  therefore  is  consistent  with  the  goal 
of  international  harmonization. 

NHTSA  has  concluded  that  the  "on- 
off-on"  blink  sequence  recommended  by 
Bosch  to  indicate  a  malfunction  during 
vehicle  start-up  would  place  an 
unwarranted  burden  on  the  driver,  who 
would  have  to  pay  close  attention  to  the 
malfunction  lamp  to  observe  the  blink 
sequence  during  vehicle  start-up  and 
drive-away.  Therefore,  the  agency 
rejects  this  recommendation. 

4.  Signal  Storage 

In  the  NPRM,  NHTSA  proposed  that 
the  ABS  indicator  lamp  system  be 
capable  of  storing  information  regarding 
any  malfunction  that  existed  when  the 
ignition  was  last  turned  to  the  "off 
position.  For  instance,  if  the  wheel 
speed  sensors  were  malfunctioning 
before  the  vehicle  was  turned  "off,"  the 
system  would  be  required  to  store  a 
signal  for  that  malfunction.  As  a  result, 
the  malfunction  would  be  displayed 
when  the  vehicle  was  turned  "on" 
again,  as  part  of  the  function  check. 

AAMA,  Midland-Grau,  Rockwell 
WABCO  and  several  other  commenters 
opposed  the  proposal  to  require  the 
storage  of  ABS  malfunctions  that  exist 
when  the  ignition  is  turned  to  the  "off 
position.  AAMA  stated  that  it  is  not 
appropriate  to  mandate  this  capability, 
claiming  that  many  error  messages  are 
spurious  or  represent  transient 
conditions,  and  therefore  do  not  warrant 
automatic  reactivation  the  next  time  the 
key  is  turned  to  the  "on"  position.  It 
further  stated  that  if  a  malfunction  is 
non-transient,  then  the  warning  will 
reappear  and  that  therefore  it  need  not 
be  stored.  Midland-Grau  believed  that 
the  proposal  was  design  restrictive  and 
would  eliminate  systems  that  do  not 
have  non-volatile  memory  (i.e.,  a  system 
that  remembers  malfunctions  when  the 
system  is  shut  down).  Rockwell 
WABCO  stated  that  this  area  does  not 
need  to  be  regulated,  even  though  it 
acknowledged  that  all  current  electronic 
ABS  have  non-volatile  memories  to 
store  and  communicate  current  and  past 
malfunctions.  After  reviewing  the 
comments  and  other  available 
information,  NHTSA  has  decided  that 
the  malfunction  storage  requirement  is 
necessary  to  ensure  that  relief  drivers 


and  Federal  emd  State  inspectors  are 
advised  about  any  malfunctions  in  a 
vehicle's  ABS  without  having  to  move 
the  vehicle.  This  capability  is  important 
since  inspectors  would  need  to 
determine  the  operational  status  of  the 
vehicle's  ABS  without  moving  the 
vehicle.  Moreover,  this  capability  is 
necessary  since  the  agency  has  decided 
to  require  that  the  ABS  malfunction 
indicator  lamp  extinguish  before  the 
vehicle  is  driven,  provided  that  there  is 
no  existing  ABS  malfunction  that 
warrants  activation  of  the  indicator. 

NHTSA  disagrees  with  AAMA's  claim 
that  nontransient  malfunctions  will 
always  reappear  at  the  next  key-on  and 
therefore  do  not  need  to  be  "stored."  A 
nontransient  malfunction  of  the  wheel 
sensor,  which  involves  the  generation  of 
a  wheel  speed  signal,  is  typically 
detected  only  when  the  vehicle  is 
moving  at  a  speed  exceeding  8  to  10 
mph,  since  a  signal  is  only  produced 
when  the  wheel  rotates  at  some 
threshold  wheel  speed.  Therefore,  no 
signal  is  generated  and  hence  no  sensor 
malfunction  is  indicated  if  the  vehicle  is 
stationary.  As  explained  in  the  NPRM 
and  in  the  previous  paragraph,  one 
reason  for  requiring  malfunctions  to  be 
stored  is  to  ensure  that  preexisting 
malfunctions  involving  sensors  are 
indicated  before  the  vehicle  is  driven. 

5.  Disabling  Switch 

NHTSA,  in  response  to  a  rulemaking 
petition  from  ATA,  proposed  in  a 
separate  NPRM  to  allow  a  switch  that  a 
driver  could  use  to  turn  "off  and  "on" 
the  in-cab  malfunction  lamp  for  a 
vehicle's  ABS.  (58  FR  50732,  September 
28,  1993.) 

Advocates  and  vehicle  and  brake 
manufacturers  strongly  opposed  the 
proposal.  AAMA,  Bosch,  and  Midland- 
Grau  believed  that  such  a  switch  would 
encourage  drivers  to  disable  the 
malfunction  indicator  of  an  important 
safety  system,  and  thus  set  an 
undesirable  precedent  for  allowing 
mechanisms  that  would  disable  other 
vehicle  safety  systems.  These 
commenters  stated  that  a  constant 
reminder  of  a  malfunction  is  the  best 
way  to  inform  drivers  of  a  malfunction 
condition  and  encourage  them  to  seek  a 
repair  of  an  ABS  malfunction.  In 
addition,  they  claimed  that  if  the  switch 
were  used  to  turn  off  the  malfunction 
lamp  and  the  ignition  remained  "on,"  a 
relief  driver  would  not  necessarily  be 
informed  of  an  ABS  malfunction  unless 
the  relief  driver  used  the  switch  to 
reactivate  the  malfunction  indicator. 

ATA,  Allied  Signal,  and  fleet 
operators  supported  the  proposal  to 
allow  an  optional  switch  for  turning  the 
ABS  malhuiction  indicator  off,  claiming 


it  would  enable  the  driver  to  prevent  the 
malfunction  indicator  from  being  a 
distraction,  especially  at  night  when  the 
amber  light  can  appear  to  be  excessively 
bright. 

NHTSA  recognizes  that  some  drivers 
view  the  malfunction  indicator  as  an 
annoyance  and  thus  might  favor  having 
a  switch  to  turn  it  off  The  agency  is  also 
aware  of  isolated  cases  in  the  truck 
tractor  ABS  fleet  study  in  which 
malfunction  indicators  were  disabled  or 
taped  over.  Nevertheless,  NHTSA  agrees 
with  AAMA  and  the  brake 
manufacturers  that  permitting  a 
disabling  switch  is  inconsistent  with 
motor  vehicle  safety.  The  information 
about  a  malfunction  of  an  important 
safety  system  such  as  an  antilock  brake 
system  should  be  communicated  to  the 
driver  and  should  not  be  disregarded. 
Allowing  drivers  to  turn  off  the  ABS 
malfunction  indicator  would  reduce  the 
likelihood  that  a  malfunction  would  be 
reported  and  corrected  in  a  timely 
fashion.  Use  of  such  a  switch  might 
mask  a  potential  safety  problem,  since 
an  ABS  malfunction  could  go 
undetected  by  the  driver,  if  the 
disabling  switch  were  activated. 
Allowing  such  a  swritch  would  also 
implicitly  condone  actions  by  some 
drivers  that  disable  the  malfunction 
indicator,  since  the  agency  would  be 
allowing  a  disabling  switch  based  on  the 
argument  that  without  a  disabling 
switch  drivers  would  defeat  the  switch. 
Moreover,  allowing  a  malfunction 
indicator  to  be  turned  off  would  be 
inconsistent  with  Standard  No.  101. 
Based  on  the  above  considerations, 
NHTSA  has  decided  not  to  permit  an 
optional  disabling  switch. 

NHTSA  notes  that  ATA's  concern 
about  driver  distraction  may  be  reduced 
if  the  antilock  malfunction  indicator  is 
dimmed  at  night.  In  specifying 
requirements  for  the  illumination  of 
various  controls  and  displays  including 
the  ABS  malfimction  indicator.  Section 
S5.3.4(b)  of  Standard  No.  101  states  that 

The  means  for  providing  the  required 
visibility  may  be  adjustable  manually  or 
automatically,  except  that  the  telltales  and 
identification  for  brakes,  highbeams.  turn 
signals,  and  safety  belts  may  not  be 
adjustable  under  any  driving  condition  to  a 
level  that  is  invisible. 

Under  this  provision,  an  ABS 
malfunction  lamp  may  be  manually  or 
automatically  dimmed,  provided  that  it 
is  still  visible  to  the  driver. 
Nevertheless,  the  agency  emphasizes 
that  a  malfimction  indicator  that  is  not 
visible  to  the  driver  would  be 
prohibited. 


6.  ABS  Failed  System  Requirements 

Section  S5.5.1  of  Standard  No.  121 
currently  requires  that  the  application 
and  release  times  of  the  service  brakes 
not  increase  when  there  is  an  electrical 
failure  in  the  ABS.  In  the  NPRM. 
NHTSA  proposed  removing  the  word 
"electrical."  That  change  would 
prohibit  any  malfunction  in  an  ABS, 
whether  or  not  electrical,  from 
increasing  the  application  and  release 
times  of  the  service  brakes.  The  change 
would  also  make  the  requirement 
applicable  to  nonelectronic  ABSs. 

ATA  stated  that  the  proposed 
requirement  in  Standard  No.  121  for 
failed  ABSs  would  be  diflicult  to  meet. 
It  further  stated  that  the  failed  ABS 
requirement  for  heavy  vehicles  in 
Standard  No.  105  is  more  reasonable 
than  the  proposed  requirements  in 
Standard  No.  121,*'  since  some  types  of 
ABS  malfunctions  in  a  vehicle  with  air 
brakes,  such  as  a  leaky  valve,  could 
result  in  an  increase  in  service  brake 
actuation  and  release  times. 

NHTSA  acknowledges  that  the 
proposed  failed  ABS  requirement  for 
heavy  vehicles  in  Standard  No.  121  is 
more  stringent  than  the  requirement  in 
Standard  No.  105.  The  agency  could 
resolve  this  difference  by  making 
Standard  No.  105  more  stringent  by 
deleting  the  word  "electrical"  or  by 
amending  Standard  No.  121  to  prohibit 
any  change  in  brake  timing  in  the  event 
of  certain,  but  not  all.  ABS 
malfunctions. 

After  reviewing  the  alternatives, 
NHTSA  has  decided  to  revise  Standard 
No.  121  to  prohibit  any  change  in  brake 
timing  in  the  event  of  those  ABS 
malfunctions  that  affect  the  generation 
or  transmission  of  response  or  control 
signals.  The  agency  believes  that  this 
modification  will  ensure  that  the  brake 
system  reverts  to  normal  braking 
without  antilock  control,  in  the  event  of 
such  a  malfunction  in  the  antilock 
system.  NHTSA  notes  that  this 
modification  parallels  the  change  the 
agency  made  to  the  requirements 
governing  the  types  of  malfunctions  that 
must  be  indicated  by  the  malfunction 
lamp.  Th  is  requirement  will  not  apply 
to  mechanical  ABS  malfunctions  such 
as  sticky  valves.  While  mechanical 
malfunctions  do  happen,  electrical 
malfunctions  are  far  more  prevalent. 
The  agency  believes  that  simply 
deleting  the  word  "electrical"  would 
have  made  the  requirement  too  broad 
and  potentially  impracticable,  while 


'*  Section  S5.5.2  of  Standard  No.  105  requires 
that  in  the  event  of  any  failure  in  the  antilock 
system,  the  vehicle  must  be  capable  of  meeting  the 
stopping  distance  requirement  of  613  feet,  as 
specified  for  a  service  brake  system  partial  failure. 
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leaving  the  word  in  without  additional 
changes  would  niai(e  the  requirement 
too  narrow. 

NHTSA  notes  that  Standard  No.  105's 
stringency  cannot  be  increased  in  this 
final  rule  because  the  agency  did  not 
propose  amending  that  Standard's  failed 
ABS  requirements.  Nevertheless,  the 
agency  may  conduct  future  rulemaking 
to  make  Standard  No.  105's  ABS  failed 
systems  requirements  more  consistent 
with  the  requirements  in  Standard  No. 
121  and  proposed  Standard  No.  135. 

H.  Power  Source 

Section  S5.5.2  currently  permits  the 
power  source  for  trailers  equipped  with 
ABSs  to  be  either  the  stop  lamp  circuit 
or  a  separate  electrical  circuit 
specifically  provided  to  power  the 
trailer  ABS.  In  the  NPRM,  NHTSA 
proposed  that  ABSs  be  required  to 
receive  full-time  power  through  a 
separate  circuit,  and  to  have  backup 
powering  through  the  stop  lamp  circuit. 
The  agency  tentatively  decided  that  a 
full-time  power  source  would  be 
necessary  to  ensure  that  adequate  power 
for  the  trailer's  ABS  is  available, 
particularly  for  doubles  and  triples,  and 
that  a  driver  is  aware  of  any  ABS 
malfunction  related  to  the  trailer,  since 
the  stop  lamp  circuit  is  powered  only 
when  brakes  are  applied. 

The  commenters  had  mixed  views 
about  whether  full-time  power  for  trailer 
ABSs  should  be  provided  through  a 
separate  circuit.  AAMA,  ABS  suppliers, 
I'lMA.  and  Advocates  believed  that  the 
agency's  proposed  approach  is 
appropriate  and  that  the  industry  will 
be  able  to  develop  appropriate  voluntary 
standards  through  the  SAE  for  electrical 
circuits  or  connectors.  Upon 
standardizing  with  one  approach, 
uniformity  would  be  ensured.  Midland- 
Grau  stated  that  it  "strongly  supports" 
the  agency's  proposal  for  full-time 
powering  for  the  following  reasons: 

1.  The  antilock  systems  oeing 
produced  today  are  very  reliable,  but 
only  as  reliable  as  the  power  supply 
circuit  which  is  supplying  power  to  the 
antilock  system. 

2.  Having  continuous  power  to  the 
trailer  ABS  will  allow  for  full-time 
diagnostics  continually  updating  the 
driver  of  the  status  of  the  trailer  antilock 
system,  and  not  just  during  braking. 

3.  A  separate  electrical  circuit  is 
needed  to  have  adequate  and  reliable 
power  available  should  all  the  solenoids 
in  the  control  valves  be  activated  in 
double  and  triple  combinations. 

4.  To  provide  incentive  to  the 
industry  (SAE,  TTMA,  TMC,  etc.)  to 
develop  a  "common"  circuit  for  ABS  on 
trailers,  which  may  or  may  not 
ultimately  involve  a  separate  connector. 


5.  To  facilitate  the  use  of  higher 
capability  trailer  antilock  systems,  along 
with  other  electronic  systems  such  as 
low  air  pressure,  height  sensing,  and 
electronic  braking. 
Midland-Grau  further  stated  that 
"Because  of  cost,  most  fleets  would 
prefer  to  power  through  the  stop  lamp 
switch  not  realizing  that  they  are  asking 
for  the  ABS  reliability  problems  of  the 
late  1970s  to  reappear  again." 

ATA  and  fleet  operators  opposed 
requiring  full-time  power  for  trailer 
ABSs.  ATA  stated  that  this  requirement 
is  an  untested,  unnecessary,  and  costly 
burden  that  NHTSA  did  not  justify  on 
a  safety  basis.  ATA  is  concerned  that  a 
full-time  power  requirement  would 
result  in  significant  maintenance  and 
reliability  problems,  basing  its  claims  on 
the  agency's  fleet  study.  ATA  also  stated 
that  requiring  full-time  power  is 
premature  since  the  industry  is  working 
on  multiplexing  systems,^**  which, 
when  fully  developed  and  proven, 
would  provide  many  opportunities  for 
powering  accessories  on  trailers. 

In  response  to  the  SNPRM.  ATA 
elaborated  on  its  initial  comments 
opposing  a  requirement  that  trailer 
ABSs  be  electrically  powered  using  a 
separate  electrical  circuit.  ATA  alleged 
that  the  requirement  could  not  be 
justified  and  that  no  practicable  method 
had  been  demonstrated  for  providing 
this  separate  source  of  power. 
Specifically,  it  stated  that  NHTSA's  fleet 
study  did  not  identify  a  single  electrical 
powering  system  that  performed  in  a 
reliable  manner  in  the  test.  ATA  further 
stated  that  it  is  impermissible  for  the 
agency  to  require  a  separate  dedicated 
circuit  after  it  had  permitted  stop  signal 
powering  as  an  option.  (57  FR  30911, 
July  13,  1992.)  It  claimed  that  the 
agency  has  not  justified  what  it  terms  a 
"proposed  rescission  of  the  prior 
rulemaking  decision  to  allow  power 
through  the  stop  lamp  circuit." 

NHTSA  has  decided  to  adopt  the 
proposed  full-time  power  requirement 
for  trailer  ABSs.  The  wording  of  the 
standard  has  also  been  amended  to 
clarify  that  towing  vehicles  must  have  a 
corresponding  separate  circuit.  By 
requiring  a  separate  circuit,  the  agency 
will  ensure  the  strongest  possible  source 
of  electrical  power  from  the  tractor  to 
ensure  the  functioning  of  all  the  ECUs 
and  modulators  that  are  employed  in 
the  antilock  brake  system,  or  systems, 
on  single  trailers,  or  multiple  trailers 
and  converter  dollies  in  multitrailer 
combinations.  Another  important  safety 
justification  is  that  a  separate  circuit 


will  ensure  a  continuous  malfunction 
indication  whenever  a  malfunction 
exists.  As  noted  above,  an  ABS 
malfunction  indicator  powered  by  a 
stop  lamp  circuit  would  function  only 
when  the  driver  is  applying  the  brakes. 
During  braking,  a  driver  would  most 
likely  be  concentrating  on  traffic 
conditions  ahead,  and  would  therefore 
be  less  likely  to  see  an  ABS  malfunction 
indication  on  the  trailer.  However,  a 
driver  is  more  likely  to  be  aware  of  a 
trailer  ABS  malfunction,  if  the  tractor 
has  an  in-cab  malfunction  indicator  for 
the  trailer  ABS,  since  a  continuous 
malfunction  indication  could  be  more 
noticeable. 

Typically,  shared  circuits  that  power 
other  electrical  devices  besides  the 
trailer  ABS,  such  as  stoplamps.  cannot 
provide  as  much  electrical  power  to  the 
ABS  as  can  a  separate  circuit  dedicated 
to  powering  only  the  trailer  ABS.  This 
was  demonstrated  during  the  agency's 
trailer  fleet  study  ^7  in  which  all  the 
alternative  approaches  that  utilized  a 
separate  dedicated  electrical  circuit  to 
power  the  ABS,  (except  one  approach 
involving  the  trailer  battery  approach, 
which  has  been  abandoned  by  the  ABS 
supplier  that  suggested  it),  provided 
higher  voltage  levels  than  did  the  shared 
stoplamp  circuit  system  approach.  The 
data  shown  in  the  table  cited  in 
Footnote  33  ^s  were  for  single 
semitrailer  combinations.  Voltage  levels 
would  have  been  even  lower  had 
doubles  or  triples  combinations  been 
part  of  the  fleet  study. 

If  electrical  voltage  levels  drop  below 
7-10  volts,  an  ECU  cannot  function 
properly  and  will  automatically  shut 
dowrn.  "The  system  will  automatically 
reset  itself  if  sufficient  power  is  once 
again  provided.  However,  during 
periods  of  low  power,  the  ABS  will  not 
operate.  The  likelihood  of  power 
dropping  below  the  point  at  which  the 
trailer  ABS  shuts  down  increases  as  the 
number  of  additional  stoplamps,  or 
other  power  draining  devices,  such  as 
ABS  ECUs  and  modulators,  increases. 

Trailer  ABS  systems  on  a  single 
semitrailer  typically  consist  of  one  ECU 
and  one  or  two  modulators.  A  two- 
trailer  combination  (i.e.,  a  double) 
would  utilize  3  ECUs  and  3  to  6 
modulators,  while  a  three-trailer 
combination  (i.e.,  a  triple)  would  utilize 
5  ECUs  and  5  to  10  modulators.  While 
the  electrical  ciu-rent  draw  of  ECUs  is 
minimal,  modulators  typically  draw  2- 
2.5  amps  each.  Depending  on  a  system's 
configuration,  the  ABS  on  a  single 
semitrailer  could  draw  2-5  amps,  that 


'"  Multiplexing  is  the  process  of  combining 
several  measurements  for  transmission  over  the 
same  signal  path. 


"  Reference  Table  3.4,  DOT  Report  No.  HS  808 
059. 
*»DOT  HS  808  059.  Table  3.4,  page  3-27. 


on  a  doubles  combination  could  draw 
6-15  amps,  and  that  on  a  triple 
combination  10-25  amps.  If  a  stoplamp 
circuit  of  the  existing  7-pin  cable 
connector/plug  system  were  used  to 
power  the  trailer  ABS,  the  ciurent  draw 
of  the  stop  lamp  bulbs,  added  to  that  of 
the  ABS,  would  create  an  overall 
current  draw  that  could  exceed  45  amps 
on  a  triples  combination.  Under  such 
levels  of  current  draw,  there  is  a  greatly 
increased  likelihood  that  the  ABS  will 
no  longer  function  on  the  second  and 
third  trailers  in  a  triples  combination. 

At  present,  standard  industry  practice 
throughout  the  trucking  industry  is  to 
provide  electrical  power  for  a  trailer 
from  the  tractor  through  a  cable  and 
coimector/plug  assembly,  the  SAE  J560 
connector.  This  connector  uses  a  7-pin 
configuration,  with  six  power  circuits 
and  one  common  ground.  All  six  power 
pins  are  now  utilized  for  one  electrical 
function  or  another. 

Although  never  directly  stated,  ATA's 
comments  appear  to  be  based  on  the 
premise  that  NHTSA's  proposed 
requirement  for  a  separate  circuit  is  a 
directive  that  a  second  separate  tractor- 
to-trailer  cable  and  connector/plug 
system  be  used.  Such  a  requirement 
would  preclude  the  continued  exclusive 
use  of  a  single  SAE  J560  connector. 
However,  the  agency  washes  to  clarify 
that  a  second  separate  connector  is  not 
required.  Accordingly,  the  agency  has 
not  specified  a  set  method  for  providing 
the  separate  circuit.  The  agency 
intentionally  left  this  choice  to  the 
industry  in  an  effort  to  provide  design 
latitude. 

NHTSA  notes  that  there  are  many 
alternative  ways  of  providing  a  separate 
circuit  to  power  ABS.  During  the  trailer 
fleet  study,  the  agency  evaluated  several 
alternative  methods  of  providing 
electrical  power.  To  provide  a  baseline 
for  comparisons  with  other  approaches, 
the  stoplamp  circuit  of  the  standard 
tractor-to-trailer  electrical  cable/ 
coiuiector  supplied  power  to  the  trailer 
ABSs  for  two  of  the  five  participating 
fleets.  For  these  systems,  the  ABS 
received  power  every  time  the 
stoplamps  were  activated,  but  received 
no  power  when  the  brakes  were  not 
being  applied. 

In  addition,  NHTSA  evaluated  three 
distinct  methods  of  supplying  a 
constant  source  of  electrical  power  to 
trailer  ABSs.  First,  one  fleet  used  a  15- 
pin  "halo"  cable/coimector/plug  system 
(supplied  by  the  Cole  Hersee 
Company,^^  which  completely  replaced 
the  SAE  J560  cable/connector/plug.  Two 
of  the  additional  8  pins  (one  for  power, 
the  other  for  a  separate  ground  as  well) 


'^Herein  after  referred  to  as  the  15-pin  plug. 


were  used  to  power  the  trailer  ABSs. 
Second,  another  fleet  used  a  second  6- 
pin  coimector/plug/cable,  with  backup 
power  provided  by  the  stoplamp  circuit 
of  the  SAE  J560  connector.  Third, 
another  fleet  used  an  auxiliary  battery 
which  was  mounted  on  the  semitrailer 
and  was  charged  by  electrical  power 
from  the  semitrailer's  refrigeration  imit. 

NHTSA  is  studying  the  SAE  J560 
Stoplamp-circuit-powered  approach 
further,  using  ABS-equipped  LCV 
combinations  (known  as  Rocky 
Mountain  doubles  and  triples).  This 
study  is  part  of  the  joint  NHTSA/FHWA 
operational  test  program  being 
conducted  in  response  to  Section 
4007(d)  of  ISTEA.  The  basis  for  wiring 
these  combinations  in  this  manner  was 
not,  as  ATA  suggested  in  its  comments, 
a  decision  by  the  agency  that  "*   *   * 
there  is  no  safety  need  for  separate  new 
requirements  related  to  the  ABSs 
electrical  system."  Instead,  the  agency's 
decision  was  based  on  the  need  to 
determine  the  ability  of  the  redundant 
stoplamp-circuit  to  provide  sufficient 
electrical  power  to  operate  the  ABSs  on 
all  the  trailers  and  dollies  of  a  triples 
combination.  In  this  test,  the  stoplamp 
circuit  was  wired  in  parallel  with 
additional  heavy  duty  wiring  to  the 
ABS,  in  an  effort  to  maximize  the 
possibility  of  success. 

NHTSA  evaluated  two  aspects  of  the 
separate  connector  powering  for  trailer 
ABS  in  its  in-service  fleet  studies:  (1) 
the  abihty  of  each  approach  to  provide 
a  robust  source  of  electrical  power, 
through  a  separate  dedicated  circuit,  to 
the  trailer  ABS,  and;  (2)  the  durabiUty, 
reliability,  and  maintainability  of  these 
secondary  powering  approaches  as  well 
as  the  incremental  costs  associated  writh 
using  any  of  those  approaches.  With 
respect  to  the  first  point,  the  data 
contained  in  Table  3.4,  DOT  Report  No. 
HS  808  059,  page  3-27  indicate  that  all 
but  one  of  the  separate  coiuiector/ 
separate  circuit  approaches  provided 
higher  voltage  levels  than  did  the  shared 
stoplamp-circuit-system  approach.  The 
exception  was  the  battery  approach 
which,  as  previously  stated,  has  been 
abandoned.  NHTSA  has  concluded  that 
these  data  justify  the  requirement  for 
separate  circuit  powering  of  ABS. 

NHTSA  has  also  concluded  that 
providing  a  separate  source  of  power  to 
trailers  can  be  done  practicably  and 
economically.  Regardless  of  whether  a 
separate  circuit  or  a  shared  circuit  is 
used  to  power  trailer  ABS,  ATA  and 
other  truck  users  have  stated  their 
preference  for  only  one  electrical  cable/ 
cormector/plug  system  between  tractors 
and  trailers.  The  principal  reason  for 
wanting  only  one  cable/connector  is 
cost.  All  else  being  equal,  utilizing  two 


connectors  would  double  the  truck- 
user's  replacement  maintenance  costs 
for  these  items,  regardless  of  (and 
separate  from)  any  costs  associated  with 
maintaining  trailer  ABSs  by  themselves. 
UPS  commented  that,  on  average,  it 
already  replaces  two  entire  SAE  J560 
cable/connectors  for  each  of  their  15,791 
vehicles  each  year.  TNT  Red  Star 
Express  fared  somewhat  better  in  this 
regard,  reporting  that  it  replaces  1.2  of 
these  connectors  per  vehicle  per  year. 

In  comparison,  in  NHTSA's  fleet 
study  of  electrical  system  maintenance, 
the  agency  found  that  0.4  SAE  J560 
cable/connector  repairs/replacements 
were  made  per  vehicle  per  year.  This  is 
a  level  substantially  better  than  either 
UPS  or  TNT  reported  but,  nevertheless 
twice  the  repair/replacement  rate  noted 
for  ABS  components  (0.2  per  vehicle  per 
year).  Since  the  cost  of  these  cables/ 
connectors  is  less  than  ABS  component 
part  costs,  repair/replacement  costs 
were  less  for  these  SAE  J560  cable/ 
connectors  ($0.0002  per  mile)  than  the 
overall  repair  replacement  costs  for  all 
the  ABS  components  ($0.00044  per 
mile). 

ATA  commented  that  the  overall  cost 
of  ABS-related  maintenance  would  be 
on  the  order  of  50  percent  higher  than 
indicated  in  the  fleet  study  (i.e.,  $0.0002 
+  $0.00044  =  $0.00064  per  mile),  if 
trailer  ABS  use  necessitated  a  second 
tractor-to-  trailer  cable/connector/plug. 

As  NHTSA  has  stated  repeatedly, 
although  today's  final  rule  requires  a 
separate  circuit,  it  in  no  way  mandates 
that  a  second  cable/connector  be  used. 
The  agency  has  left  the  decision  to  the 
industry  about  what  approach  to  use. 
Moreover,  even  if  the  industry  decides  to 
use  two  connectors  temporarily  or 
permanently,  the  agency  believes  the 
associated  incremental  maintenance 
costs  associated  with  doing  so  are 
reasonable. 

NHTSA  expects  that  one  of  four 
approaches  will  be  chosen  with  respect 
to  trailer  ABS  powering.  First,  the 
industry,  through  the  SAE  committees 
that  are  now  considering  this  issue, 
could  voluntarily  settle  on  a  new  pin/ 
circuit  assignment  scheme  for  the 
existing  SAE  J560  connector,  thereby 
"freeing  up"  a  dedicated  power  circuit 
for  the  ABS.  This  approach  could 
involve  multiplexing  of  some  signals. 
Second,  the  industry  could  develop  and 
standardize  a  variant  of  the  SAE  J560 
coimector  that  is  compatible  with  the 
existing  connector  but  which  provides 
additional  pins/circuits.  Third,  the 
industry  could  develop  a  totally  new  • 
connector  that  will  handle  present  and 
future  tractor-to-trailer  powering  and 
signalling/communication  needs,  and  a 
transition  could  be  made  away  from  the 
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SAE  J560  connector  to  this  new 
connector.  Fourth,  the  industry  could 
decide  to  use  a  separate  connector  in 
addition  to  the  existing  SAE  )560 
connector. 

NHTSA  is  aware  that  the  industry, 
through  the  SAE  and  the  ATA's 
Maintenance  Council,  is  actively 
considering  the  first  three  of  these 
alternatives  and  that  prototypes  and,  in 
some  cases,  production  versions 
representing  each  alternative  are 
currently  available  and  being  evaluated. 
A  connector  for  the  fourth  approach  has 
been  standardized  by  the  International 
Organization  for  Standardization  (ISO). 
This  connector  (ISO  7638)  is  mandated 
for  ABS  connections  in  Europe,  and 
thus  is  commercially  available  and  in 
widespread  use.  The  agency  does  not 
wish  to  hinder  industry  options  in  this 
regard  or  limit  the  design  development 
process.  Therefore,  the  agency  has  not 
specified  the  exact  method  for  providing 
a  separate  circuit  to  trailer  ABSs. 
NHTSA  notes  that  hardware  for  one  of 
these  approaches  is  currently 
commercially  available,  and  hardware 
for  the  other  three  may  evolve  within 
the  time  period  between  now  and  the 
effective  date  for  implementing  trailer 
ABS.  Thus,  practicable  methods  for 
achieving  the  separate  circuit 
requirement  are  currently  available,  and 
either  market  forces  or  industry 
consensus  is  all  that  is  needed  to 
determine  which  will  be  the 
standfudized  method. 

Advocates  were  concerned  that 
allowing  the  industry  to  develop  a 
connector  without  government 
regulation  could  result  in  several 
connectors  being  available,  which  in 
turn  would  lead  to  incompatibility 
between  tractors  and  trailers.  AAMA 
stated  that  it  was  developing 
appropriate  standards  for  trailer  ABS 
power  supply  in  cooperation  with 
trailer  manufacturers.  In  addition,  SAE 
is  interested  in  standardizing  the  ABS 
power  supply. 

Based  on  the  available  information, 
NHTSA  beheves  that  the  industry  will 
decide  on  an  appropriate  electrical 
circuit  and  standardized  connector  to 
meet  the  proposed  full-time  power  and 
in-cab  malfunction  lamp  requirements, 
without  the  need  for  a  detailed 
requirement.  The  agency  emphasizes 
that  it  is  important  that  the  industry 
standardize  on  only  one  approach,  to 
ensure  compatibility  between  towing 
vehicles  and  their  trailers.  If  the 
industry  cannot  voluntarily  agree  on  a 
single  approach,  additional  rulemaking 
may  be  necessary. 

NHTSA  is  aware  that  the  industry  is 
also  working  on  multiplexing  for  tractor 
trailer  electrical  circuits,  which  could 


reduce  the  number  of  electrical  wires 
needed  for  the  various  systems  on  the 
trailer.  Nevertheless,  multiplexing  for 
combination  vehicles  is  still  in  the 
developmental  stage  for  most  tractor 
trailer  applications.  The  agency  further 
notes  that  requiring  that  trailer  ABSs 
receive  full-time  power  will  not  prohibit 
multiplexing.  Therefore,  the  agency 
believes  that  ATA's  comments  about 
multiplexing  are  not  relevant. 

NHTSA  further  notes  that  ATA  has 
misinterpreted  the  agency's  previous 
1992  rule  to  permit  powering  through 
either  the  stop  lamp  circuit  or  through 
a  separate  circuit.  That  rulemaking 
responded  to  a  petition  for  rulemaking 
from  WABCO,  a  brake  manufacturer,  to 
amend  Standard  No.  121  to  eliminate  a 
design  restriction.  Specifically,  while 
trailer  ABS  was  required  to  be  powered 
by  the  stop  lamp  signal  circuit  prior  to 
the  amendment,  the  amendment 
permitted  trailer  ABS  powering  through 
either  the  stop  lamp  signal  circuit  or  a 
separate  circuit.  The  agency  was 
concerned  that  the  pre-amendment 
requirement  might  inhibit  the  use  of 
some  state-of-the-art  trailer  ABS  that 
have  more  performance  features,  but 
also  have  higher  power  requirements. 
Therefore,  contrary  to  ATA's  statements 
that  the  agency  was  acting  prematurely 
thereby  preventing  the  development  of 
multiplexing,  the  1992  amendinent 
broadened  the  flexibility  afforded  to 
manufacturers  rather  than  limited  it.  In 
the  notice  adopting  that  amendment, 
NHTSA  stated  that  the  approach  it 
adopted  to  remove  the  design  restriction 

will  provide  truck  and  trailer  manufacturers 
and  operators  the  flexibility  needed  to 
develop  and  use  new  trailer  ABS  systems.  By 
providing  such  flexibility,  the  agency 
anticipates  that  more  vehicle  operators  will 
decide  to  purchase  ABS-equipped  trailers. 
This  is  consistent  with  the  agency's  attempt 
[at  that  time]  to  foster  voluntary  adoption  of 
trailer  ABS  by  avoiding  the  specification  of 
costly  regulations  that  would  act  as 
disincentives  for  voluntarily  equipping 
trailers  and  converter  dollies  with  ABS.  57 
FR  at  30914. 

Moreover,  in  the  September  1993  NPRM 
proposing  a  full-time  power 
requirement,  NHTSA  emphasized  that 
the  1992  amendment  was  issued  to 
"provide  regulatory  rehef  to 
manufactiu«rs  in  developing  new  trailer 
ABS  designs,  at  a  time  when  trailer  ABS 
was  optional"  and  that  "the  agency 
would  revisit  the  issue  of  trailer  ABS 
powering  in  the  context  of  rulemaking 
in  which  trailer  ABS  would  be 
required." 

Today's  final  rule  culminates 
precisely  the  type  of  rulemaking 
envisioned  in  the  1992  notice.  In  today's 
final  rule  mandating  that  heavy  vehicles 


be  equipped  with  ABSs,  the  agency  is 
addressing  an  entirely  different 
situation  from  the  one  it  was 
considering  in  1992.  NHTSA  is 
analyzing  how  best  to  ensure  safety 
through  a  mandatory  requirement,  not 
how  to  encourage  the  use  of  an  optional 
safety  device. 

/.  Applicability  of  Amendments 

In  the  NPRM,  NHTSA  proposed 
applying  the  ABS  requirements  to  all 
vehicles  with  GVWRs  exceeding  10,000 
pounds.  The  agency  explained  that  this 
proposal  went  beyond  ISTEA's  statutory 
directive  for  the  agency  to  initiate 
rulemaking  concerning  methods  for 
improving  braking  performance  of  "new 
commercial  motor  vehicles,"  which  are 
defined  as  vehicles  with  a  GVWR  of 
26,001  or  more  pounds,  including  truck 
tractors,  trailers,  and  their  dollies. 

1.  Trailers  With  Hydraulic  or  Electric 
Brakes 

Manufacturers  of  trailers  vrith  electric 
or  hydraulic  brakes  commented  that 
they  could  not  comply  with  the 
requirement  because  ABSs  are  not 
available  for  these  types  of  vehicles. 

NHTSA  wishes  to  clarify  that  the 
equipment  requirement  in  today's  final 
rule  applies  to  powered  heavy  vehicles 
and  to  air-braked  trailers  and  dollies, 
but  not  to  trailers  equipped  with 
hydraulic  or  electric  brakes.  NHTSA 
notes  that  no  FMVSS  addresses  vehicles 
equipped  with  electric  brakes  and  that 
Standard  No.  105  applies  "to  passenger 
cars,  multipurpose  passenger  vehicles, 
trucks  and  buses  with  hydraulic  service 
brake  systems."  (see  S3  "Application.") 
Since  electric  brakes  are  not  covered  by 
any  FMVSS  and  Standard  No.  105  does 
not  cover  trailers  equipped  with 
hydraulic  brakes,  today's  amendment  is 
not  applicable  to  trailers  with  these 
types  of  brakes.  The  agency  notes, 
however,  that  a  trailer  equipped  with  an 
air-over-hydraulic  brake  system  will 
have  to  comply  with  the  ABS 
requirement,  since  an  air-over-hydrauhc 
system  is  a  subsystem  of  an  air-braked 
system,  and  is  therefore  subject  to 
Standard  No.  121. 

2.  Hydraulically  Braked  Vehicles 

NAFA  stated  that  it  is  premattire  to 
mandate  ABSs  on  medium  vehicles 
with  a  GVWR  between  10,000  and 
26,000  pounds,  claiming  that  there  are 
no  accident  or  safety  data  supporting  an 
ABS  requirement  for  these  vehicles.  In 
response  to  both  the  NPRM  and  the 
SNPRM.  ATA  commented  that  the 
agency  should  not  require  ABSs  on 
hydraulically  braked  commercial 
vehicles  until  proven  ABSs  are 
available.  It  stated  that  it  is  not  aware  of 


any  proven  ABS  for  hydraulic  systems 
nor  of  any  effort  by  the  government  to 
obtain  such  systems  for  fleet  tests, 
which  it  believed  is  necessary  before 
mandating  such  equipment.  In  response 
to  the  SNPRM,  UPS  stated  that  this 
requirement  should  not  be  adopted 
because  NHTSA  has  performed  no  tests 
or  demonstrations  on  hydraulically 
braked  vehicles.  Moreover,  it  stated  that 
it  is  aware  of  no  proven  technology  that 
could  be  applied  to  satisfy  the  new 
NHTSA  rule. 

Allied  Signal  and  Midland-Grau,  two 
antilock  brake  system  manufacturers, 
commented  on  the  proposed 
requirements  for  ABSs  on  hydraulically 
braked  heavy  vehicles.  Alfied  Signal 
stated  that  the  technology  for  ABSs  on 
heavy  vehicles  is  the  same  as  that  used 
on  passenger  cars  and  light  trucks  and 
should  not  present  significant 
technological  problems.  It  indicated  that 
some  components  such  as  the 
modulator  and  ECU  are  identical  or 
nearly  identical  to  those  used  in  light 
vehicle  applications.  In  addition,  wheel 
speed  sensors  for  hydraulically  braked 
heavy  vehicles  incorporate  the  same 
technology  used  in  wheel  speed  sensors 
for  light  vehicles  and  air  braked  heavy 
vehicles.  Allied  Signal  commented  that 
the  agency's  time  frame  can  be  achieved 
with  proven  technology,  (i.e.,  ABS  are 
increasing  in  use  in  this  country  on 
vehicles  imder  10,000  pounds  GVWR). 
Midland-Grau  commented  that  the 
industry  is  only  about  three  years  away 
bom  having  ABSs  for  hydraulic  braked 
single-unit  trucks.  In  response  to  the 
SNPRM,  AAMA  stated  that  it  is 
optimistic  that  validated  ABSs  will  be 
available  for  all  hydraulic  vehicles 
within  the  proposed  time  frames. 
Nevertheless,  because  the  availability  of 
such  systems  is  uncertain,  it  stated  that 
there  may  be  delays  for  certain  types  of 
hydraulic  vehicles  if  development 
problems  arise. 

Based  on  the  available  information, 
NHTSA  believes  that  a  March  1999 
effective  date  for  requiring  antilock 
brake  systems  on  hydraulic  braked 
single-unit  trucks  and  buses  provides 
sufficient  time  for  vehicle 
manufacturers  and  ABS  manufacturers 
to  complete  the  development  and 
testing  of  these  systems.  In  addition, 
some  Japanese  and  European 
manufacturers  are  currently  marketing 
ABS  for  mediiun  and  large  hydraulically 
braked  vehicles.  In  their  comments, 
brake  manufacturers  expressed 
confidence  that  such  antilock  systems 
will  be  available  in  this  country. 

NHTSA  notes  that  ATA  and  UPS  are 
incorrect  in  their  belief  that  the  agency 
can  only  issue  a  requirement  after 
conducting  tests  or  demonstrations  on 


that  specific  subcategory  of  vehicles. 
Nothing  in  the  Safety  Act  mandates 
such  specific  vehicle  testing.  Based  on 
comments  by  vehicle  and  ABS 
manufacturers  and  the  positive 
experience  in  other  countries  with  ABS- 
equipped  hydraulic  vehicles,  NHTSA 
has  determined  that  requiring  hydraulic 
vehicles  with  ABS  is  practicable  and 
appropriate.  Moreover,  the  agency  notes 
that  manufacturers,  which  have  fully 
developed  antilock  systems  for 
hydraulic  brakes  on  passenger  cars  and 
Hght  vehicles,  will  be  able  to  apply  the 
underlying  technology  (i.e.,  wheel  speed 
sensors,  ECU,  and  modulators)  to  heavy 
vehicles.  The  agency  has  provided  a 
lead  time  of  four  years  to  ensure  that 
manufacturers  will  have  sufficient  time 
to  develop  and  test  antilock  systems  for 
hydraulic  braked  heavy  vehicles. 

The  agency  is  aware  that  Isuzu  and 
Mitsubishi  Fuso  have  marketed 
hydraulic  braked  heavy  trucks  with 
GVWRs  of  up  to  16,000  pounds,  with 
optional  ABS  since  1991.  The  ECU  of 
the  hydraulic  ABS  available  on  the 
Isuzu  trucks  is  manufactiu-ed  by 
Akebono  and  the  remainder  of  the 
system  is  manufactured  by  Transtron. 
The  hydrauHc  ABS  on  the  Mitsubishi 
Fuso  Trucks  is  manufactured  by  Japan 
ABS  Co.  Mercedes-Benz,  offers 
hydraulic-braked  heavy  trucks  wdth 
GVWRs  of  up  to  26,000  pounds,  with 
Bosch's  ABS. 

Based  on  this  information  on  the 
current  availabifity  of  hydrauUc  ABS  in 
Europe  and  Japan  and  comments  by 
vehicle  and  ABS  manufacturers, 
NHTSA  is  confident  that  there  will  be 
sufficient  time  for  the  development  and 
testing  of  reliable  antilock  brake  systems 
for  hydrauhcally  braked  vehicles. 
Accordingly,  NHTSA  beUeves  that  it  is 
appropriate  and  necessary  for  motor 
vehicle  safety  to  require  hydraulically- 
braked  vehicles  to  be  equipped  with 
antilock  brake  systems.  Nevertheless, 
the  agency  plans  to  monitor  this 
development  closely  and  could  modify 
the  implementation  schedule  if 
development  of  antilock  systems  for 
hydraulically  braked  vehicles  faced 
unexpected  development  problems. 

/.  Implementation 

In  die  NPRM,  NHTSA  stated  that  its 
goal  is  to  achieve  significant 
improvements  in  braking  performance 
at  a  reasonable  cost  to  manufactiu^rs 
and  consumers.  The  agency  proposed 
the  following  implementation  schedule: 


Single-unit  trucks  .... 
Buses  


4  years  after  final 
rule  (1998). 

5  years  after  final 
rule  (1999). 


NHTSA  stated  that  this  implementation 
schedule  was  appropriate,  given  the 
current  state  of  ABS  technology.  The 
agency  believed  that  the  schedule 
would  provide  the  industry,  ABS 
manufacturers,  and  maintenance 
personnel  sufficient  leadtime  to  prepare 
for  the  changes  that  would  be  required 
to  accommodate  the  new  technology. 

AAMA  recommended  that  the 
effective  dates  for  the  proposed  heavy 
vehicle  stability  and  control 
requirements  and  the  previously 
proposed  stopping  distance 
requirements  be  "synchronized  for  the 
various  vehicle  types."  *°  AAMA 
recommended  that  the  agency  adopt  the 
following  effective  dates  for  both  the 
stability  and  control  requirements  and 
the  stopping  distance  requirements, 
assuming  that  the  two  rules  are  issued 
before  September  1994: 


Truck  tractors 


Trailers,  including 
converter  dollies. 

Air-braked  single- 
unit  trucks  and 
buses. 

Hydraulic-braked 
single-unit  trucks 
and  buses. 


2  years  after  final 
rule  (1996). 

3  years  after  final 
rule  (1997). 

3  years  after  final 
rule  (1997). 

4  years  after  final 
rule  (1998). 


Similarly,  HDBMC  requested  that  the 
implementation  schedule  for  the 
directional  stability  and  control 
requirements  be  accelerated  and  that  the 
effective  dates  of  this  rulemaking  and 
the  stopping  distance  rulemaking  be 
"made  coincident  to  allow  the  industry 
to  maximize  its  efforts  by  effectively 
utilizing  its  limited  resources." 

ATA  recommended  effective  dates  of 
December  31. 1999  for  tractors  and 
December  31.  2001  for  trailers,  claiming 
that  this  schedule  would  permit  each 
fleet,  through  its  ov«i  tests,  to  determine 
which  ABS  is  best  suited  to  its 
operations  and  to  phase  in  ABS 
accordingly.  In  contrast.  Advocates 
favored  the  proposed  implementation 
schedule  and  opposed  any  schedule  that 
moved  the  compliance  calendar  to  the 
next  century. 

Based  on  its  analysis  of  these 
comments,  NHTSA  issued  a  SNPRM 
that  proposed  the  following 
implementation  schedule  for  both  sets 
of  requirements: 


Truck  Tractors 


Trailers,  including 
converter  dollies. 


2  years  after  final 
rule  (1996). 

3  years  after  final 
rule  (1997). 


"On  February  23. 1993,  NHTSA  proposed  that 
the  stopping  distance  requirements  take  effect  two 
years  after  the  final  rule  for  all  applicable  vehicles. 
(58  FR  11009) 


UMI 
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Truck  tractors 
Trailers  


...     2  years  after  final 

rule  (1996). 
...     3  years  after  final 
rule  (1997). 
Air-braked  single-  3  years  after  final 

unit  trucks  and  rule  (1997). 

buses. 
Hydraulic-braked  4  years  after  final 

single  unit  trucks  rule  (1998). 

and  buses. 

The  agency  stated  that  making  the 
effective  dates  for  the  two  rulemakings 
concurrent  would  facilitate  a  more 
orderly  implementation  process,  avoid 
the  need  for  manufacturers  to  redesign 
the  brakes  on  individual  vehicles  twice, 
and  reduce  the  development  and 
compliance  costs  that  manufacturers 
would  face  as  a  result  of  these 
regulations.  NHTSA  requested 
comments  about  the  implementation 
schedule  proposed  in  the  supplemental 
notice. 

AAMA.  HDBMC,  Ford,  GM,  White 
GMC,  Bosch.  Eaton,  Midland-Grau, 
Allied  Signal,  Advocates,  and  Gillig 
favored  the  implementation  schedule 
proposed  in  the  SNFRM.  AAMA  stated 
that  the  supplemental  proposal  would 
provide  a  more  orderly  and  cost 
effective  implementation  of  new 
requirements,  thereby  helping  to  avoid 
unnecessary  redesign  and  redundant 
testing.  Ford  requested  that  the  agency 
specify  that  the  requirements  have 
September  1  effective  dates.  Strait-Stop 
favored  keeping  the  stopping  distance 
requirements  separate  from  the  stabihty 
and  control  ones. 

ATA  favored  a  phased  in 
implementation  schedule  under  which 
manufacturers  would  be  required  to  sell 
{or  consumers  would  be  required  to 
purchase)  air  braked  powered  vehicles 
with  at  least  25  percent  ABS  in  1996.  50 
percent  in  1997.  75  percent  in  1998.  and 
100  percent  in  1999.  Trailers  would 
have  a  similar  phase-in  beginning  in 
1998.  ATA  stated  that  a  phase-in  is 
necessary  to  allow  manufacturers  the 
opportunity  to  offer  a  wider  selection  of 
ABS  and  to  provide  time  to  improve 
existing  systems.  Moreover.  ATA 
claimed  that  a  phase-in  was  essential  to 
users  because  it  would  allow 
experimentation  with  different  systems, 
thereby  increasing  pubhc  acceptance  of 
the  ABS  mandate.  Similarly,  Tramec 
favored  introducing  the  requirements 
over  a  period  of  time  instead  of  all  at 
once.  Eaton  cautioned  that  unforeseen 
manufacturing  problems  may  impact 
product  quality  and  availability. 
Therefore,  it  stated  that  a  gradual 
increase- in  ABS  usage  would  reduce 
concerns  about  manufacturer  capacity 
and  end-user  support  abilities. 
After  reviewing  the  available 
information,  NHTSA  has  decided  to 


adopt  an  implementation  schedule 
similar  to  the  one  proposed  in  the 
SNFRM.  Specifically,  truck  tractors 
manufactured  on  or  after  March  1, 1997 
will  have  to  be  equipped  with  ABS  and 
comply  with  the  braking-in-a-curve  test 
and  high  coefficient  of  friction  stopping 
distance  requirements;  trailers  and 
single-unit  air  braked  trucks  and  buses 
manufactured  on  or  after  March  1. 1998 
will  have  to  be  equipped  with  ABS.  and 
single-unit  air  braked  trucks  and  buses 
will  also  have  to  comply  with  the  high 
coefficient  of  friction  stopping  distance 
requirements;  and  hydraulic  braked 
trucks  and  buses  manufactured  on  or 
after  March  1 ,  1999  will  have  to  be 
equipped  with  ABS  and  comply  with 
the  high  coefficient  of  friction  stopping 
distance  requirements.  The  agency  has 
decided  that  these  effective  dates,  which 
were  widely  supported  by  vehicle 
manufacturers,  brake  manufacturers, 
and  safety  advocacy  groups,  will 
provide  for  an  efficient  implementation 
of  Congress's  desire  that  NHTSA  require 
heavy  vehicles  to  be  equipped  with 
ABSs.  This  implementation  schedule 
phases  in  ABS  for  heavy  vehicles  over 
a  three-year  period.  Truck  tractors,  the 
vehicle  type  with  the  largest  potential 
safety  benefit  from  ABS,  are  required  to 
comply  with  the  rule  first. 

This  phase-in  should  facilitate 
consumer  acceptance,  since  truck 
tractors,  the  most  standardized  type  of 
heavy  vehicle,  will  be  subject  to  the 
regulation  first.  Only  after  this  relatively 
uniform  type  of  vehicle  is  equipped 
with  ABS,  will  single  unit  vehicles 
which  include  more  niche  vehicles  (e.g., 
dump  trucks)  be  required  to  comply 
with  the  regulation? 

In  deciding  on  the  most  appropriate 
implementation  schedule,  NHTSA  gave 
serious  consideration  to  ATA's 
suggestion  that  the  requirements  of  this 
rule  be  phased  in  on  a  percentage  basis 
over  a  four-year  period.  However,  for 
the  reasons  set  forth  below,  NHTSA  has 
determined  that  the  implementation 
schedule  being  adopted  in  today's  final 
rule  will  provide  the  most  benefits  in 
the  most  cost  effective  manner.  The 
agency  emphasizes  that  adopting  ATA's 
recommended  phase-in  would  have 
resulted  in  needless  and  protracted 
delay,  thereby  resulting  in  a 
significantly  less  safe  highway 
environment. 

Such  a  delay  is  imnecessary  given  the 
cujrent  state  of  development  for  ABS. 
At  the  time  of  publication  of  this  final 
rule,  six  of  the  seven  major  U.S. 
manufacturers  of  heavy  trucks, 
Freightliner  Corporation,  Peterbilt 
Motors  Corporation,  Kenworth  Truck 
Company.  Ford  Motor  Company.  Mack 
Corporation,  and  Navistar  International 


Corporation,  have  publicly  announced 
that  some  or  all  of  their  product  line  of 
truck  tractors,  and  in  some  cases  single- 
imit  trucks,  will  be  equipped  with  ABS. 
as  standard  equipment,  beginning  with 
the  1995  model  year.  For  heavy  vehicle 
manufacturers,  that  model  year  began 
the  summer  of  1994.  Thus,  it  appears 
that  the  marketplace  has  already 
addressed  ATA's  concern  that 
manufacturers  cannot  meet  increasing 
market  demand  for  ABS.  Also, 
manufacturers  are  typically  warranting 
ABS  for  300,000  miles  or  three  years,  a 
fact  that  should  allay  ATA's  concerns 
that  manufactiu-ers  will  not  support 
their  product  offerings. 

NHTSA  further  notes  that  the  final 
rule  includes  a  phase-in  requirement  in 
which  the  vehicles  for  which  braking 
stability  is  the  greatest  concern  (truck 
tractors  and  trailers)  are  required  to  be 
equipped  with  ABS  first.  Single-unit 
trucks  and  buses  follow  at  a  later  date. 
This  will  facihtate  vehicle 
manufacturers'  efforts  to  engineer  these 
systems  into  their  entire  line  of  product 
offerings  over  a  period  of  time  spanning 
four  years,  instead  of  having  to  do  it  all 
in  one  year.  This  should  substantially 
reduce  burdens  on  manufacturers  and 
give  them  sufficient  time  to  engineer 
and  accomplish  high  quality 
installations  of  ABS,  which  is  a  major 
concern  of  ATA. 

K.  Intermediate  and  Final  Stage 
Manufacturers/Trailer  Manufacturers 

hi  the  NPRM,  NHTSA  provided  an 
extensive  discussion  about  the  potential 
effect  of  the  proposed  requirements  on 
intermediate,  final  stage,  and  trailer 
manufacturers.  The  agency  explained 
that  it  is  aware  of  the  concerns  of  final 
stage  and  intermediate  stage 
manufacturers  about  road  testing  their 
vehicles.  In  particular,  the  agency 
explained  how  an  incomplete  vehicle 
manufacturer  could  pass  through 
certification  to  the  final  stage 
manufacturer  and  how  a  final  stage 
manufacturer  could  certify  compliance 
with  the  proposed  requirements. 

NTEA  commented  that  many  of  its 
members,  most  of  whom  are  final  stage 
manufacturers  of  vehicles  produced  in 
two  or  more  stages,  would  not  be  able 
to  use  the  pass-through  certification 
because  it  beheved  that  the  guidelines 
provided  by  the  incomplete  vehicle 
manufacturer  would  be  very  restrictive. 
NTEA  stated  that  these  final  stage 
manufacturers  would,  therefore,  have  no 
practicable  and  objective  means  of 
demonstrating  compliance  with  the 
braking-in-a-curve  requirement  because 
they  have  neither  the  financial  nor 
engineering  resources  to  conduct  their 
own  compliance  testing.  NTEA 


therefore  requested  that  the  agency 
exclude  from  this  requirement  all 
"multi-staged  produced  vehicles  that 
are  equipped  with  a  cargo-carrying  body 
or  work-related  equipment."  Likewise. 
Midland-Grau  stated  that  final  stage 
manufacturers  do  not  have  the  resources 
to  certify  their  vehicles,  and  believed 
that  it  would  be  difficult  for  chassis 
manufacturers  to  establish 
comprehensive  guidelines  for  final  stage 
manufacturers  to  follow.  AM  General 
commented  that  small  vehicle 
manufacturers  will  face  undue  burdens, 
and  suggested  that  the  rulemaking  be 
limited  to  only  Class  7  and  8  vehicles 
(which  are  the  largest  heavy  vehicles, 
typically  truck  tractors  over  26,000 
poimds). 

As  explained  above.  NHTSA  has 
decided  to  apply  the  braking-in-a-curve 
test  only  to  truck  tractors  at  this  time. 
These  vehicles  are  manufactured  almost 
exclusively  by  large,  single  stage 
manufacturers.  This  final  rule  does  not 
require  manufacturers  of  single-unit 
vehicles  and  trailers,  such  as  NTEA's 
members,  to  establish  compliance  with 
today's  amendments  through  road 
testing.  While  incomplete  single  unit 
vehicles  and  trailers  will  have  to  be 
equipped  with  ABSs,  the  final  stage  and 
trailer  manufacturers  can  ensure  the 
presence  of  the  equipment  on  their 
vehicles  and  can  reasonably  rely  on  a 
brake  manufacturer's  assurances  that  its 
ABS  complies  with  the  standard. 
Specifically,  certification  of  compliance 
with  the  equipment  requirement  for 
ABS  does  not  necessitate  road  testing. 

Nothing  in  the  preceding  discussion 
should  be  understood  as  indicating  that 
the  agency  agrees  with  NTEA's 
comment  that  it  would  be  impracticable 
for  a  final  stage  manufacturer  to  certify 
compliance  with  the  braking-in-a-curve 
test.  As  explained  in  the  NPRM,  while 
a  manufacturer  must  certify  that  its 
vehicles  meet  all  applicable  safety 
standards,  a  manufacturer  need  not 
necessarily  conduct  the  specific  tests  set 
forth  in  an  applicable  standard. 
Certifications  may  be  based  on,  among 
other  things,  engineering  analyses, 
actual  testing,  and  computer 
simulations.  Moreover,  a  manufacturer 
need  not  conduct  these  operations  itself. 
A  manufacturer  can  utilize  the  services 
of  independent  engineers  and  testing 
laboratories.  It  can  also  join  together 
with  other  manufacturers  through  trade 
associations  to  sponsor  testing  or 
analysis.  Finally,  it  can  rely  on  testing 
and  analysis  performed  by  other  parties, 
including  the  brake  manufacturers. 

L.  Benefits 

As  detailed  in  the  FRE.  NHTSA 
estimates  that  the  use  of  ABS  on  all 


heavy  vehicles  will  help  prevent 
between  320  and  506  fatalities,  between 
15,900  and  27,413  injuries,  and  between 
$458  million  and  $553  million  of 
property  damage  each  year.  Based  on  its 
evaluation.  NHTSA  believes  that  the 
rulemaking  is  cost  beneficial  since  a 
significant  number  of  crashes  resulting 
in  fatalities  and  property  damage  will  be 
prevented  by  this  rulemaking. 

In  its  comments.  ATA  questioned 
NHTSA's  benefit  analysis,  arguing  that 
recent  accident  data  analyses  have 
indicated  that  ABS  on  passenger  cars 
does  not  result  in  significant  reductions 
in  crashes.  The  agency  believes  that  it 
is  neither  appropriate  nor  possible  to 
project  effectiveness  estimates  for  ABS, 
or  for  that  matter,  other  safety 
equipment/features  from  one  type  of 
vehicle  to  another.  As  ATA  is  aware, 
vehicle  loading  characteristics  for  heavy 
vehicles  differ  significantly  from  those 
of  passenger  cars.  Although  the  study 
upon  which  NHTSA  based  its  benefit 
estimates  did  not  specifically  analyze 
whether  heavy  vehicles  equipped  with 
ABS  have  statistically  lower  accident 
rates,  the  results  of  that  study  carefully 
analyzed  and  reconstructed  heavy 
vehicle  crashes  to  estimate  the  likely 
benefit  of  ABS.  The  agency  believes  that 
its  benefit  analysis  accurately  estimates 
the  benefits  of  heavy  vehicle  ABS. 

ATA  also  argues  that  "the  presence  of 
ABS  did  not  lead  to  a  reduction  in  the 
accident  rate,  since  in  NHTSA's  tractor 
fleet  study,  the  proportion  of  crashes 
involving  ABS-equipped  tractors  is  the 
same  as  their  proportion  of  the  total 
fleet.  NHTSA  disagrees  with  this 
contention.  The  agency's  fleet  studies  of 
ABS  were  never  intended  to  result  in 
estimates  of  the  safety  l)enefit  of  ABS. 
The  total  number  of  crashes  that 
occurred  during  the  tractor  fleet  study, 
fourteen,  is  too  small  to  draw  any 
statistically  significant  conclusions 
about  the  relative  safety  of  ABS- 
equipped  versus  non-ABS-equipped 
vehicles. 

M.  Costs 

In  the  ANPRM.  NHTSA  estimated  that 
the  unit  cost  to  a  manufacturer  for  a 
complete  six-channel  ABS  installed  on 
a  6  X  4  tractor  would  be  approximately 
$1400  or  approximately  $1100  for  a  full 
Select  Low  ABS.  It  estimated  that  the 
unit  cost  to  a  manufacturer  to  install 
ABS  on  a  trailer  would  be  $900. 

In  response  to  comments  to  the 
ANPRM.  NHTSA  reevaluated  its  initial 
cost  estimates  to  include  several 
additional  components  including  the 
wiring  harnesses,  mounting  hardware, 
and  in-cab  warnings.  As  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA) 
explained  in  detail,  the  agency 


estimated  that  the  unit  cost  for  a  vehicle 
purchaser  to  comply  with  the  proposed 
requirements  (including  the  connectors 
and  cables  that  provide  full-time  power) 
would  be  approximately  $2900  for  the 
average  truck  tractor.  $2350  for  the 
average  single-unit  truck  and  bus,  $1850 
for  a  non-towing  trailer,  $1700  for  a 
towing  trailer,  and  $1475  for  a  trailer 
converter  dolly.  Based  on  these 
estimates  of  consumer  costs  and 
estimated  annual  production  of  137,000 
truck  tractors,  160,000  single  unit  trucks 
and  school  buses,  and  7000  transit  and 
intercity  buses,  the  agency  estimated 
that  the  annual  costs  for  these  vehicles 
would  be  $790  million.  For  trailers, 
these  consumer  cost  estimates  together 
with  an  annual  production  of  115.000 
non-towing  trailers.  32.000  towing 
trailers,  and  3,000  trailer  converter 
dolUes  yields  an  estimated  aimual  cost 
of$272minion. 

Since  the  preparation  of  the  PRIA, 
NHTSA  has  completed  a  detailed 
engineering  process-cost  analysis  study 
in  which  antilock  braking  systems  from 
three  ABS  manufacturers  were 
evaluated.  The  cost  evaluation  entailed 
a  physical  tear-down  of  the  system,  in 
which  the  cost  of  each  part  was 
determined  based  on  the  actual 
manufacturing  process  used  in  its 
production.  The  study  estimated  the 
weight  and  various  costs  related  to  the 
production  and  installation  of  three  4S/ 
4M  tractor  ABS,  each  from  a  different 
ABS  manufacturer,  and  three  different 
trailer  ABS  configurations,  a  6S/3M,  a 
4S/2M  and  a  2S/1M,  each  from  a 
different  manufacturer.  Based  on  that 
cost  information,  the  agency  estimates 
that  the  cost  for  the  minimum  ABS 
needed  to  comply  vn\h  the  requirements 
in  this  amendment  would  be:  $749.33 
for  a  truck  tractor.  $682.51  for  a  single- 
unit  truck,  and  $439.64  for  a  trailer. 
Separate  analyses  estimated  the  cost  and 
weight  of  tractor-to-trailer  connectors/ 
cables  and  related  wiring  ($93.97  for  a 
truck  tractor,  $39.52  for  a  non-towing 
trailer,  and  $133.49  for  a  towing  trailer 
or  trailer  converter  dolly),  and  of  in-cab 
ABS  malfunction  indicator  lamps  (MIL) 
for  tractors  and  trailer-mounted  ABS 
MILs  for  trailers  ($13.66  for  a  truck 
tractor,  $9.47  for  a  single-unit  truck,  and 
$9.43  for  a  trailer).  The  total  estimated 
cost  to  the  vehicle  purchaser  is 
estimated  to  be:  $856.96  for  a  truck 
tractor.  $691.98  for  a  single-unit  truck  or 
bus.  $488.59  for  a  non-towing  trailer, 
and  $582.56  for  a  towing  trailer  or 
trailer  converter  dolly.  Based  on  these 
estimates  of  increased  cost  to  the 
vehicle  purchaser  and  estimated  annual 
production  of  147,600  truck  tractors, 
248,300  single  unit  trucks  and  school 
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buses,  and  7000  transit  and  intercity 
buses,  the  agency  estimates  that  the 
annual  costs  for  these  vehicles  would  be 
$303  million.  For  trailers  and  trailer 
converter  dollies,  these  estimates  of 
increased  cost  to  the  vehicle  purchaser 
together  with  an  annual  production  of 
139,400  non-towing  trailers,  46,700 
towing  trailers,  and  2,900  trailer 
converter  dollies  yields  an  estimated 
annual  cost  of  $97  million.  Therefore, 
the  agency  estimates  that  the  total 
annual  increased  cost  for  equipping 
heavy  vehicles  with  ABS  will  be  $400 
milhon. 

Along  with  estimating  the  cost 
increases  to  the  new  vehicle  purchaser, 
NHTSA  also  estimated  the  increases  in 
the  cost  of  operating  heavy  vehicles 
equipped  with  ABS.  Three  categories  of 
operating  costs  were  examined:  lifetime 
maintenance  costs,  lifetime  fuel  costs 
due  to  the  additional  weight  of  the  ABS, 
and  hfetime  revenue  loss  due  to  payload 
displacement.  The  range  of  the  increase 
in  total  lifetime  operating  costs  related 
to  equipping  heavy  vehicles  with  ABS 
is  from  $201.47  to  $786.65.  Since  the 
estimates  for  these  various  operating 
costs  are  dependent  upon  the  type  of 
fuel  used  for  powered  vehicles  and  on 
the  estimated  lifetime  vehicle  miles 
travelled  (VMT)  for  the  various  vehicle 
types,  the  heavy  vehicles  were  divided 
into  18  different  fuel  type/VMT 
categories.  The  total  estimated  increase 
in  vehicle  operating  costs  associated 
with  ABS  for  all  heavy  vehicles  is  $232 
milhon.  The  reader  is  referred  to  the 
PEA  for  a  detailed  discussion  of  the 
costs  for  these  different  categories. 

In  its  comments,  ATA  questioned 
NHTSA 's  portrayal  of  the  increases  in 
vehicle  maintenance  costs  as  not  being 
significant  compared  to  overall  cost  of 
maintaining  the  air  brake  system  on 
heavy  vehicles.  ATA  did  not,  however, 
question  the  actual  increased 
maintenance  cost  per  mile  estimates 
derived  from  the  agency's  fleet  studies. 
It  is  these  estimates  of  the  increased 
maintenance  cost  per  mile  that  were 
used  in  estimating  the  total  cost  impact 
of  this  rulemaking  and  determining  that 
the  amendment  is  cost  effective.  As 
such,  the  agency  believes  that  the 
relative  increase  in  vehicle  maintenance 
that  would  result  in  diHerent  fleets  is 
not  the  important  factor  in  evaluating 
the  impact  of  this  Final  Rule. 


IX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  determined 
that  it  is  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  In  addition,  the  Office  of 
Management  and  Budget  has 
determined  that  it  is  "significant" 
within  the  meaning  of  Executive  Order 
12866.  The  agency  has  prepared  a  Final 
Economic  Assessment  describing  the 
economic  and  other  effects  of  this 
rulemaking  action.  Summary 
discussions  of  those  effects  are  provided 
above.  For  persons  wishing  to  examine 
the  full  analysis,  a  copy  is  being  placed 
in  the  docket. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  agency  has  not  prepared  a  final 
regulatory  flexibility  analysis. 

The  primary  cost  effect  of  the 
requirements  will  be  on  manufacturers 
of  heavy  vehicles  which  are  generally 
large  businesses.  However,  final  stage 
manufacturers  are  generally  small 
businesses.  A  detailed  discussion  about 
the  anticipated  economic  impact  on 
these  businesses  is  provided  in  the 
FRIA. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Poficy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  action 
under  the  principles  and  criteria  in 
Executive  Order  12612.  The  agency  has 
determined  that  this  notice  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  No  State  laws 
will  be  affected. 


E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference, 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Section  571.3, 
Standard  No.  101,  Controls  and 
Displays,  Standard  No.  105,  Hydraulic 
Brake  Systems  and  Standard  No.  121, 
Air  Brake  Systems,  in  Title  49  of  the 
Code  of  Federal  Regulations  at  Part  571 
as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166,  delegation  of  authority  at 
49  CFR  1.50. 

2.  Part  571.3  is  amended  in  paragraph 
(b)  to  add  a  definition  of  "Full  Trailer" 
as  follows: 

§571.3    Definitions. 

***** 

Fu7/  trailer  means  a  trailer,  except  a 
pole  trailer,  that  is  equipped  with  two 
or  more  axles  that  support  the  entire 
weight  of  the  trailer. 

***** 

3.  hi  §  571.101,  Table  2  is  revised  to 
appear  as  follows: 

§  571 .1 01    Standard  No.  1 01 ;  Controls  and 
Displays. 


BILUNG  CODE  4S10-69-P 


Table  2 
Identification  and  Illustration  of  Displays 


Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Display 

Telltale 
Color 

Identifying  Words 
or  Abbreviation 

Identifying 
SymtDol 

Illumination 

Turn  Signal 
Telltale 

Green 

Also  see 
FMVSS  108 

c=]c=>  ; 

Hazard  Warning 
Telltale 

Also  see 

FMVSS  108 

A     ' 

/^ 

6 

Seat  Belt 
Telltale 

7 

Fasten  Belts  or 

Fasten  Seat  Belts 

Also  see 

FMVSS  208 

^■^'^ 

Fuel  Level 
Telltale 

Fuel 

i-j 

— 

& 

Gauge 

Yes 

Oil  Pressure 
Telltale 

Oil 

Oi±r 

Gauge 

Yes 

Coolant  Temoerature 
Telltale 

Temp 

JL 

Gauge 

Yes 

Electrical  Charge 
Telltale 

Volts.  Charge 
or  Amp 

-  +1 

Gauge 

1 u 

Yes 

Highbeam 
Telltale 

Blue  or 
Green    •" 

Also  see 
FMVSS  108 

w 

Brake  System  * 

Red  ■* 

Brake,  Also  see 
FMVSS  105  &  135 

Malfunction  in 
Anti-Lock  or 

Yellow 

Antilock,  Anti-lock, 
or  ABS.  Also  see 
FMVSS  105  &  135 

Variable  Brake 
Proportioning  System  ^ 

Yellow 

Brake  Proportioning 
Also  see  FMVSS  135 

Parking  Brake 
Applied  8 

Red'* 

Park  or  Parldng  Brake 

Also  see 

FMVSS  105  &  135 

Malfunction  in 
Antilock 

Yellow 

ABS,  or  Antilock:  Trailer 

ABS.  or  Trailer  Antilock. 

Also  see  FMVSS  121 

Brake  Air  Pressure 
Position  Telltale 

Brake  Air. 
Also  see  FMVSS  121 

Speedometer 

MPH  5 

Yes 

Odometer 

3 

Automatic  Gear  Position 

Also  see  FMVSS  102 

Yes 

'  The  pair  o(  arrows  is  a  single  symool  When  trie  indicator  lor  letl  and  rigfit  turn  operate  independently  rx)wever  the  two  arrows  will  Be  considered  separate  symtxXs  and  may 

Be  spaced  accordingly 
-  Not  required  when  arrows  ol  turn  signal  leil-lales  that  otherwise  operate  independently  Hash  simultar>eously  as  hazard  warning  telltale 
^  II  the  odometer  indicates  kilometers  then  "KILOMETERS"  or  km"  shall  appear  otherwise  no  idenlitication  is  required 
■*  Red  can  Be  red-orange  Blue  can  Be  Blue-green 
^  If  the  speedometer  is  graduated  m  miles  per  hour  arxl  in  kilometers  per  hour  the  idenirfying  words  or  abbrewalions  shall  be  MPH  and  knvh"  m  any  comfitnation  ol  upper  Of 

k>wer  case  letters 
'  Framed  areas  may  be  filled 

'  The  color  ol  the  telltale  required  by  S4  5  3  3  of  Standard  l*>  208  is  red.  the  color  of  the  telltale  required  by  S7  3  of  StandaM  No  208  is  nol  specified 
^  In  the  case  where  a  single  telllake  indicates  mofe  than  one  brake  system  condition,  the  word  for  Brake  System  shall  be  used 

BIUMQ  CODE  4»IO-6«-C 


UMI 


13256  Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  47  /  Friday.  March  10.  1995  /  Rules  and  Regulations  13257 


4.  Section  571.105  is  amended  in  S4 
by  removing  the  definition  of  "Antilock 
system"  and  by  adding  the  definitions 
of  "Antilock  brake  system."  "Directly 
controlled  wheel."  "Indirectly 
controlled  wheel,"  and  "Peak  friction 
coefficient;"  by  revising  S5.1,  S5.3, 
S5.3.1(c),  S5.3.3;  and  S5.5;  and  adding 
S5.3.3(a).  S5.3.3(b),  S5.5.1  and  S5.5.2  to 
read  as  follows: 

§571.105    Standard  No.105,  hydraulic 
brake  systems. 

***** 

Antilock  brake  system  or  ABS  means 
a  portion  of  a  service  brake  system  that 
automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  Sensing  the  rate  of  angular  rotation 
of  the  wheels; 

(2)  Transmitting  signals  regarding  the 
rate  of  wheel  angular  rotation  to  one  or 
more  controlling  devices  which 
interpret  those  signals  and  generate 
responsive  controlling  output  signals; 
and 

(3)  Transmitting  those  controlling 
signals  to  one  or  more  modulators 
which  adjust  brake  actuating  forces  in 
response  to  those  signals. 
***** 

Directly  Controlled  Wheel  means  a 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  sensed  and  corresponding 
signals  are  transmitted  to  one  or  more 
modulators  that  adjust  the  brake 
actuating  forces  at  that  wheel.  Each 
modulator  may  also  adjust  the  brake 
actuating  forces  at  other  wheels  in 
response  to  the  same  signal[s]. 
***** 

Indirectly  Controlled  Wheel  means  a 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  not  sensed,  but  at  which 
the  modulator  of  an  antilock  braking 
system  adjusts  its  brake  actuating  forces 
in  response  to  signals  from  one  or  more 
sensed  wheels. 
***** 

Peak  friction  coefficient  or  PFC  means 
the  ratio  of  the  maximum  value  of 
braking  test  wheel  longitudinal  force  to 
the  simultaneous  vertical  force 
occurring  prior  to  wheel  lockup,  as  the 
braking  torque  is  progressively 
increased. 
***** 

S5.1     Service  brake  systems.  Each 
vehicle  shall  be  equipped  vdth  a  service 
brake  system  acting  on  all  wheels.  Wear 
of  the  service  brake  shall  be 
compensated  for  by  means  of  a  system 
of  automatic  adjustment.  Each  passenger 
car  and  each  multipurpose  passenger 
vehicle,  truck,  and  bus  with  a  GVWR  of 
10.000  pounds  or  less  shall  be  capable 
of  meeting  the  requirements  of  S5.1.1 


through  S5.1.6  voider  the  conditions 
prescribed  in  S6,  when  tested  according 
to  the  procedures  and  in  the  sequence 
set  forth  in  S7.  Each  school  bus  with  a 
GVWR  greater  than  10,000  pounds  shall 
be  capable  of  meeting  the  requirements 
of  S5.1.1  through  S5.1.5  under  the 
conditions  prescribed  in  S6,  when 
tested  according  to  the  procedures  and 
in  the  sequence  set  forth  in  S7.  Each 
multipurpose  passenger  vehicle,  truck, 
and  bus  (other  than  a  school  bus)  with 
a  GVWR  greater  than  10,000  pounds 
shall  be  capable  of  meeting  the 
requirements  of  S5.1.1,  S5.1.2,  and 
S5.1.3  imder  the  conditions  prescribed 
in  S6,  when  tested  according  to  the 
procedures  and  in  the  sequence  set  forth 
in  S7.  Except  as  noted  in  S5.1.1.2  and 
S5. 1.1.4,  if  a  vehicle  is  incapable  of 
attaining  a  speed  specified  in  S5.1.1, 
S5.1.2,  S5.1.3,  or  S5.1.6,  its  service 
brakes  shall  be  capable  of  stopping  the 
vehicle  from  the  multiple  of  5  mph  that 
is  4  to  8  mph  less  than  the  speed 
attainable  in  2  miles,  within  distances 
that  do  not  exceed  the  corresponding 
distances  specified  in  Table  II.  If  a 
vehicle  is  incapable  of  attaining  a  speed 
specified  in  S5.1.4  in  the  time  or 
distance  interval  set  forth,  it  shall  be 
tested  at  the  highest  speed  attainable  in 
the  time  or  distance  interval  specified. 
***** 

S5.3    Brake  system  indicator  lamp. 
Each  vehicle  shall  have  a  brake  system 
indicator  lamp  or  lamps,  mounted  in 
front  of  and  in  clear  view  of  the  driver, 
which  meet  the  requirements  of  S5.3.1 
through  S5.3.5.  A  vehicle  with  a  GVWR 
of  10,000  pounds  or  less  may  have  a 
single  common  indicator  lamp.  A 
vehicle  with  a  GVWR  of  greater  than 
10,000  pounds  may  have  an  indicator 
lamp  which  is  common  for  gross  loss  of 
pressure,  drop  in  the  level  of  brake 
fluid,  or  application  of  the  parking 
brake,  but  shall  have  a  separate 
indicator  lamp  for  antilock  brake  system 
malfunction.  However,  the  options 
provided  in  S5.3.1(a)  shall  not  apply  to 
a  vehicle  manufactured  without  a  split 
service  brake  system;  such  a  vehicle 
shall,  to  meet  the  requirements  of 
S5.3.1(a),  be  equipped  with  a 
malfunction  indicator  that  activates 
under  the  conditions  specified  in 
S5. 3. 1(a)(4).  This  warning  indicator 
shall,  instead  of  meeting  the 
requirements  of  S5.3.2  through  S5.3.5, 
activate  (while  the  vehicle  remains 
capable  of  meeting  the  requirements  of 
S5.1.2.2  and  the  ignition  switch  is  in  the 
"on"  position)  a  continuous  or 
intermittent  audible  signal  and  a 
flashing  warning  light,  displaying  the 
words  "STOP-BRAKE  FAILURE"  in 


block  capital  letters  not  less  than  one- 
quarter  of  an  inch  in  height. 

•        •        *        •        * 

S5.3.1  *   *   * 

(c)  A  malfunction  that  affects  the 
generation  or  transmission  of  response 
or  control  signals  in  an  antilock  brake 
system,  or  a  total  functional  electrical 
failure  in  a  variable  proportioning  brake 
system. 
***** 

S5.3.3     (a)Each  indicator  lamp 
activated  due  to  a  condition  specified  in 
S5.3.1  shall  remain  activated  as  long  as 
the  malfunction  exists,  whenever  the 
ignition  (start)  switch  is  in  the  "on" 
(run)  position,  whether  or  not  the 
engine  is  running. 

(b)  For  vehicles  with  a  GVWR  greater 
than  10,000  pounds,  each  message  about 
the  existence  of  a  malfunction  in  an 
antilock  brake  system  shall  be  stored 
after  the  ignition  switch  is  turned  to  the 
"off  position  and  automatically 
reactivated  when  the  ignition  switch  is 
turned  to  the  "on"  position.  The 
indicator  lamp  shall  also  be  activated  as 
a  check  of  lamp  function  whenever  the 
ignition  is  turned  to  the  "on"  (run) 
position.  The  indicator  lamp  shall  be 
deactivated  at  the  end  of  the  check  of 
the  lamp  function  unless  there  is  a 
malfunction  or  a  message  about  a  pre- 
existing malfunction. 
***** 

S5.5.    Antilock  and  Variable 
Proportioning  Brake  Systems. 

55 . 5 . 1  Each  vehicle  with  a  GVWR 
greater  than  10,000  pounds,  except  for 
any  vehicle  that  has  a  speed  attainable 
in  2  miles  of  not  more  than  33  mph, 
shall  be  equipped  with  an  antilock 
brake  system  tliat  directly  controls  the 
wheels  of  at  least  one  front  axle  and  the 
wheels  of  at  least  one  rear  axle  of  the 
vehicle.  Wheels  on  other  axles  of  the 
vehicle  may  be  indirectly  controlled  by 
the  antilock  brake  system. 

55.5.2  In  the  event  of  any  failure 
(structural  or  functional)  in  an  antilock 
or  variable  proportioning  brake  system, 
the  vehicle  shall  be  capable  of  meeting 
the  stopping  distance  requirements 
specified  in  S5.1.2  for  service  brake 
system  partial  failure. 


§571.121    Standard  No.  121,  air  brake 
systems. 

5.  Section  571.121  is  amended  in  S4 
by  removing  the  definitions  of 
"Antilock  system"  and  "skid  number" 
and  by  adding  the  definitions  of 
"Antilock  brake  system,"  "Directly 
Controlled  Wheel."  "Full-treadle  brake 
application,"  "Independently 
Controlled  Wheel,"  "Indirectly 
Controlled  Wheel,"  "Maximum  drive- 


through  speed,"  "Peak  friction 
coefficient;"  by  revising  S5.1.6  and 
adding  S5. 1.6.1,  S5.1.6.2.  and  S5.1.6.3; 
by  adding  S5.2.3,  S5.2.3.1,  S5.2.3.2.  and 
S5.2.3.3;  by  revising  S5.3;  by  adding 
S5.3.6,  S5.3.6.1,  and  S5. 3.6.2;  by 
revising  S5.5.1,  S5.5.2,  S6.1.7,  S6.1.10, 
S6.1.10.2,  S6.1.10.3,  and  S6.1.10.4;  by 
removing  and  reserving  S6. 1.10.1;  by 
removing  S6.1.10.5.  S6.1.10.6.  and 
S6.1.10.7,  and  by  adding  S6.1.15  to  read 
as  follows: 

§571.121    Standard  No.  121;  air  brake 
systems. 

***** 

Antilock  Brake  System  or  ABS  means 
a  portion  of  a  service  brake  system  that 
automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  Sensing  the  rate  of  angular  rotation 
of  the  wheels; 

(2)  Transmitting  signals  regarding  the 
rate  of  wheel  angular  rotation  to  one  or 
more  controlling  devices  which 
interpret  those  signals  and  generate 
responsive  controlling  output  signals; 
and 

(3)  Transmitting  those  controlling 
signals  to  one  or  more  modulators 
which  adjust  brake  actuating  forces  in 
response  to  those  signals. 
***** 

Directly  Controlled  Wheel  means  a 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  sensed  and  corresponding 
signals  are  transmitted  to  one  or  more 
modulators  that  adjust  the  brake 
actuating  forces  at  that  wheel.  Each 
modulator  may  also  adjust  the  brake 
actuating  forces  at  other  wheels  in 
response  to  the  same  signallsj. 
***** 

"Full-treadle  brake  application" 
means  a  brake  application  in  which  the 
treadle  valve  pressure  in  any  of  the 
valve's  output  circuits  reaches  100  psi 
within  0.2  seconds  after  the  application 
is  initiated. 
***** 

Independently  Controlled  Wheel 
means  a  directly  controlled  wheel  for 
which  the  modulator  does  not  adjust  the 
brake  actuating  forces  at  any  other 
wheel  on  the  same  axle. 
***** 

Indirectly  Controlled  Wheel  means  a 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  not  sensed,  but  at  which 
the  modulator  of  an  antilock  braking 
system  adjusts  its  brake  actuating  forces 
in  response  to  signals  from  one  or  more 
sensed  wheel(s). 
***** 

"Maximum  drive-through  speed" 
means  the  highest  possible  constant 
speed  at  which  the  vehicle  can  be 
driven  through  200  feet  of  a  500-foot 


radius  curve  arc  without  leaving  the  12- 
foot  lane. 

***** 

Peak  friction  coefficient  or  PFC  means 
the  ratio  of  the  maximum  value  of 
braking  test  wheel  longitudinal  force  to 
the  simultaneous  vertical  force 
occurring  prior  to  wheel  lockup,  as  the 
braking  torque  is  progressively 
increased. 
***** 

S5.1.6    Antilock  Brake  System. 

S5. 1.6. 1(a)    Each  single-unit  vehicle 
manufactured  on  or  after  March  1, 1998 
shall  be  equipped  with  an  antilock 
brake  system  that  directly  controls  the 
wheels  of  at  least  one  front  axle  and  the 
wheels  of  at  least  one  rear  axle  of  the 
vehicle.  Wheels  on  other  axles  of  the 
vehicle  may  be  indirectly  controlled  by 
the  antilock  brake  system. 

S5. 1.6.1(b)    Each  truck  tractor 
manufactured  on  or  after  March  1, 1997 
shall  be  equipped  with  an  antilock 
brake  system  that  directly  controls  the 
v.'heels  of  at  least  one  front  axle  and  the 
wheels  of  at  least  one  rear  axle  of  the 
vehicle,  with  the  wheels  of  at  least  one 
axle  being  independently  controlled. 
Wheels  on  other  axles  of  the  vehicle 
may  be  indirectly  controlled  by  the 
antilock  brake  system.  A  truck  tractor 
shall  have  no  more  than  three  wheels 
controlled  by  one  modulator. 

S5.1.6.2    Antilock  Malfunction 
Circuit  and  Signal. 

(a)  Each  truck  tractor  manufactured 
on  or  after  March  1, 1997  and  each 
single  unit  vehicle  manufactured  on  or 
after  March  1, 1998  shall  be  equipped 
with  an  electrical  circuit  that  is  capable 
of  signalling  a  malfunction  that  affects 
the  generation  or  transmission  of 
response  or  control  signals  in  the 
vehicle's  antilock  brake  system. 

(b)  Each  truck  tractor  manufactured 
on  or  after  March  1, 1997  and  each 
single  unit  vehicle  manufactured  on  or 
after  March  1.  1998  shall  have  an 
indicator  lamp,  mounted  in  front  of  and 
in  clear  view  of  the  driver,  which  is 
activated  whenever  there  is  a 
malfunction  that  affects  the  generation 
or  transmission  of  the  response  or 
control  signals  in  an  antilock  brake 
system.  The  indicator  lamp  shall  remain 
activated  as  long  as  the  malfunction 
exists,  whenever  the  ignition  (start) 
switch  is  in  the  "on"  (run)  position, 
whether  or  not  the  engine  is  running. 
Each  message  about  the  existence  of  a 
malfunction  in  an  antilock  brake  system 
shall  be  stored  after  the  ignition  switch 
is  turned  to  the  "off  position  and 
automatically  reactivated  when  the 
ignition  switch  is  turned  to  the  "on" 
position.  The  indicator  lamp  shall  also 
be  activated  as  a  check  of  lamp  function 


whenever  the  ignition  is  turned  to  the 
"on"  or  "run"  position.  The  indicator 
lamp  shall  be  deactivated  at  the  end  of 
the  check  of  lamp  function  unless  there 
is  a  malfunction  or  a  message  about  a 
pre-existing  malfunction. 

(c)  Each  truck  tractor  manufactured 
on  or  after  March  1 .  1997  and  each 
single  unit  vehicle  manufactured  on  or 
after  March  1. 1998  that  is  equipped  to 
tow  another  air-braked  vehicle,  shall  be 
equipped  with  an  electrical  circuit  that 
is  capable  of  transmitting  information 
about  a  malfunction  in  the  antilock 
brake  system  on  one  or  more  towed 
vehicle(s)  (e.g.,  trailer(s)  and  dolly(ies)). 
Each  such  vehicle  shall  also  be 
equipped  witli  an  indicator  lamp, 
mounted  in  front  of  and  in  clear  view 
of  the  driver,  capable  of  receiving,  from 
one  or  more  antilock  equipped  towed 
vehicle(s).  information  transmitted 
about  a  malfunction  of  a  lowed  vehicle's 
antilock  system  and  then  activating  the 
indicator  lamp  when  there  is  a 
malfunction  in  the  towed  vehicle's 
antilock  brake  system.  The  indicator 
lamp  shall  remain  activated  as  long  as 
the  malfunction  exists,  whenever  the 
ignition  (start)  switch  is  in  the  "on" 
(run)  position,  whether  or  not  the 
engine  is  running.  The  indicator  lamp 
shall  also  be  activated  as  a  check  of 
lamp  function  whenever  the  ignition  is 
turned  to  the  "on"  or  "run"  position. 
The  indicator  lamp  shall  be  deactivated 
at  the  end  of  the  check  of  lamp  function 
unless  there  is  a  malfunction  or  a 
message  about  a  pre-existing 
malfunction. 

S5. 1 .6.3    Antilock  Power  Circuit  for 
Towed  Vehicles.  Each  truck  tractor 
manufactured  on  or  after  March  1, 1997 
and  each  single  unit  vehicle 
manufactured  on  or  after  March  1, 1998 
that  is  equipped  to  tow  another  air- 
braked  vehicle  shall  be  equipped  with 
one  or  more  separate  electrical  circuits, 
specifically  pro\  ided  to  power  the 
antilock  system  on  the  towed  vehicle(s). 
Such  a  circuit  shall  be  adequate  to 
enable  the  antilock  system  on  each 
towed  vehicle  to  be  fully  operable. 
***** 

S5.2.3     Antilock  Brake  System. 

S5. 2. 3. 1(a)     Each  semitrailer 
(including  a  trailer  converter  dolly) 
manufactured  on  or  after  March  1. 1998 
shall  be  equipped  with  an  antilock 
brake  system  that  directly  controls  the 
wheels  of  at  least  one  axle  of  the 
vehicle.  Wheels  on  other  axles  of  the 
vehicle  may  be  indirectly  controlled  by 
the  antilock  brake  system. 

(b)  Each  full  trailer  manufactured  6n 
or  after  March  1,  1998  shall  be  equipped 
with  an  antilock  brake  system  that 
directly  controls  the  wheels  of  at  least 
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one  h-ont  axle  of  the  vehicle  and  at  least 
one  rear  axle  of  the  vehicle.  Wheels  on 
other  axles  of  the  vehicle  may  be 
indirectly  controlled  by  the  antilock 
brake  system. 

55.2.3.2  Antilock  Malfunction 
Circuit  and  Signal.  Each  trailer 
(including  a  trailer  converter  dolly) 
manufactured  on  or  after  March  1, 1998 
that  is  equipped  with  an  antilock  brake 
system  shall  be  equipped  with  an 
electrical  circuit  that  is  capable  of 
signalling  a  malfunction  in  the  trailer 
antilock  brake  system,  and  shall  comply 
with  the  requirements  of  S5.2.3.3.  A 
trailer  manufactured  on  or  after  March 
1, 1998  that  is  not  designed  to  tow 
another  air  brake  equipped  trailer  shall 
have  the  means  for  connection  of  the 
antilock  malfunction  signal  circuit  and 
ground,  at  the  front  of  the  trailer.  A 
trailer  manufactured  on  or  after  March 
1,  1998  that  is  designed  to  tow  another 
air  brake  equipped  trailer  shall  be 
capable  of  transmitting  a  malfunction 
signal  from  the  antilock  systems  of 
additional  trailers  in  a  combination  and 
shall  have  means  for  the  connection  of 
the  antilock  malfunction  signal  circuit 
and  ground,  at  both  the  front  and  rear 
of  the  trailer.  Each  message  about  the 
existence  of  a  malfunction  in  an 
antilock  brake  system  shall  be  stored 
whenever  power  is  no  longer  supplied 
to  the  system.  The  indicator  lamp  shall 
also  be  activated  as  a  check  of  lamp 
function  whenever  power  is  supplied  to 
the  antilock  brake  system.  The  indicator 
lamp  shall  be  deactivated  at  the  end  of 
the  check  of  lamp  function  unless  there 
is  a  malfunction  or  a  message  about  a 
pre-existing  malfunction. 

55.2.3.3  Antilock  Malfunction 
Indicator.  Each  trailer  (including  a 
trailer  converter  dolly)  manufactured  on 
or  after  March  1,  1998  and  before  March 
1 ,  2006  shall  be  equipped  with  a  lamp 
indicating  a  malfunction  of  a  trailer's 
antilock  brake  system.  Such  a  lamp 
shall  remain  activated  as  long  as  the 
malfunction  exists  whenever  the  power 
is  supplied  to  the  antilock  brake  system. 
The  display  shall  be  visible  within  the 
driver's  forward  field  of  view  through 
the  rearview  mirror(s),  and  shall  be 
visible  once  the  malfunction  is  present 
and  power  is  provided  to  the  system. 
***** 

S5.3     Service  Brakes — road  tests.  The 
service  brake  system  on  each  truck 
tractor  manufactured  before  March  1, 
1997  shall,  under  the  conditions  of  S6, 
meet  the  requirements  of  S5.3.3  and 
S5.3.4,  when  tested  without  adjustments 
other  than  those  specified  in  this 
standard.  The  service  brake  system  on 
each  truck  tractor  manufactured  on  or 
after  March  1.  1997  shall,  under  the 


conditions  of  S6.  meet  the  requirements 
of  S5.3.1.  S5.3.3.  S5.3.4,  and  S5.3.6. 
when  tested  without  adjustments  other 
than  those  specified  in  this  standard. 
The  service  brake  system  on  each  bus 
and  truck  (other  than  a  truck  tractor) 
manufactured  l)efore  March  1. 1998 
shall,  under  the  conditions  of  S6,  meet 
the  requirements  of  S5.3.3,  and  S5.3.4, 
when  tested  without  adjustments  other 
than  those  specified  in  this  standard. 
The  service  brake  system  on  each  bus 
and  truck  (other  than  a  truck  tractor) 
manufactured  on  or  after  March  1. 1998 
shall,  under  the  conditions  of  S6,  meet 
the  requirements  of  S5.3.1,  S5.3.3,  and 
S5.3.4  when  tested  without  adjustments 
other  than  those  specified  in  this 
standard.  The  service  brake  system  on 
each  trailer  shall,  imder  the  conditions 
of  S6,  meet  the  requirements  of  S5.3.3. 
S5.3.4,  and  S5.3.5  when  tested  without 
adjustments  other  than  those  specified 
in  this  standard.  However,  a  heavy 
hauler  trailer  and  the  truck  and  trailer 
portions  of  an  auto  transporter  need  not 
meet  the  requirements  of  S5.3. 
***** 

S5.3.6    Stability  and  Control  During 
Braking — Truck  Tractors.  When  stopped 
three  consecutive  times  for  each 
combination  of  weight,  speed,  and  road 
condition  specified  in  S5. 3.6.1  and 
S5.3.6.2,  each  truck  tractor 
manufactured  on  or  after  March  1, 1997 
shall  stop  each  time  wdthin  the  12-foot 
lane,  without  any  part  of  the  vehicle 
leaving  the  roadway. 

55. 3.6.1  Using  a  full-treadle  brake 
application,  stop  the  vehicle  from  30 
mph  or  75%  of  the  maximum  drive- 
through  speed,  whichever  is  less,  on  a 
500-foot  radius  curved  roadway  with  a 
wet  level  surface  having  a  peak  friction 
coefficient  of  0.5  when  measured  using 
an  American  Society  for  Testing  and 
Materials  (ASTM)  Ell 36  standard 
reference  test  tire,  in  accordance  with 
ASTM  Method  El 337-90,  at  a  speed  of 
40  mph,  with  water  delivery. 

55.3.6.2  Stop  the  vehicle  with  the 
vehicle 

(a)  loaded  to  its  GVWR.  and 

(b)  at  its  unloaded  weight  plus  up  to 
500  pounds  (including  driver  and 
instrumentation),  or  at  the 
manufacturer's  option,  at  its  unloaded 
weight  plus  up  to  500  pounds 
(including  driver  and  instnmientation) 
and  plus  not  more  than  an  additional 
1000  pounds  for  a  roll  bar  structure  on 
the  vehicle. 
***** 

S5.5.1     Antilock  System  Malfunction. 
On  a  truck  tractor  manufactured  on  or 
after  March  1. 1997  and  a  single  unit 
vehicle  manufactured  on  or  after  March 
1, 1998  that  is  equipped  writh  an 


antilock  brake  system,  a  malfunction 
that  affects  the  generation  or 
transmission  of  response  or  control 
signals  of  any  part  of  the  antilock 
system  shall  not  increase  the  actuation 
and  release  times  of  the  service  brakes. 
***** 

S5.5.2    Antilock  System  Power — 
Trailers.  On  a  trailer  (including  a  trailer 
converter  dolly)  manufactiu^ed  on  or 
after  March  1,  1998  that  is  equipped 
with  an  antilock  system  that  requires 
electrical  power  for  operation,  the 
power  shall  be  obtained  fi-om  one  or 
more  separate  electrical  circuits 
specifically  provided  to  power  the 
trailer  antilock  system.  The  antilock 
system  shall  automatically  receive 
power  &"om  the  stop  lamp  circuit,  if  the 
separate  power  circuit  or  circuits  are  not 
in  use.  Each  trailer  (including  a  trailer 
converter  dolly)  manufactured  on  or 
after  March  1, 1998  that  is  equipped  to 
tow  another  air-braked  vehicle  shall  be 
equipped  with  one  or  more  separate 
electrical  circuits  specifically  provided 
to  power  the  antilock  system  on  the 
towed  vehicle(s).  Such  circuits  shall  be 
adequate  to  enable  the  antilock  system 
on  each  towed  vehicle  to  be  fully 
operable. 
***** 

S6.1.7     Unless  othervdse  specified, 
stopping  tests  are  conducted  on  a  12- 
foot  wide  level,  straight  roadway  having 
a  peak  friction  coefficient  of  0.9.  For 
road  tests  in  S5.3.  the  vehicle  is  aligned 
in  the  center  of  the  roadway  at  the 
beginning  of  a  stop.  Peak  friction 
coefficient  is  measured  using  an  ASTM 
El  136  standard  reference  test  tire  in 
accordance  with  ASTM  method  E1337- 
90,  at  a  speed  of  40  mph.  without  water 
delivery  for  the  surface  with  PFC  of  0.9, 
and  with  water  delivery  for  the  surface 
writh  PFC  of  0.5. 
***** 

S6.1.10    In  a  test  other  than  a  static 
parking  test,  a  truck  tractor  is  tested  at 
its  GVWR  by  coupling  it  to  an  unbraked 
flatbed  semi-trailer  (hereafter,  control 
trailer)  as  specified  in  S6.1.10.2  to 
S6.1.10.4. 
***** 

56.1.10.1  (RESERVED] 

56.1.10.2  The  center  of  gravity 
height  of  the  ballast  on  the  loaded 
control  trailer  shall  be  less  than  24 
inches  above  the  top  of  the  tractor's  fifth 
wheel. 

•        •        •        •        * 

56.1.10.3  The  control  trailer  has  a 
single  axle  with  a  gross  axle  weight 
rating  of  18,000  pounds  and  a  length, 
measured  from  the  iransverse  centerline 
of  the  axle  to  the  centerline  of  the 
kingpin,  of  258  ±  6  inches. 


86.1.10.4    The  control  trailer  is 
loaded  so  that  its  axle  is  loaded  at  4.500 
pounds  and  the  tractor  is  loaded  to  its 
GVWR.  loaded  above  the  kingpin  only, 
with  the  tractor's  fifth  wheel  adjusted  so 
that  the  load  on  each  axle  measured  at 
the  tire-ground  interface  is  most  nearly 
proportional  to  the  axles'  respective 
GAWRs,  without  exceeding  the  GAWR 
of  the  tractor's  axle  or  axles  or  control 
trailer's  axle. 
•        *        *        •        • 

S6. 1 . 1 5  Initial  Brake  Temperature. 
Unless  otherwise  specified,  the  initial 
brake  temperature  is  not  less  than  150 
•F  and  not  more  than  200  "F. 

***** 

Issued  on:  March  1,  1995. 
Ricardo  Martinez, 

Administrator. 

Note. — The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations: 

Appendix— Braking  Systems,  Tires,  Wheel 
Lockup,  and  Loss-of-Control  Crashes 

1.  Introduction 

NHTSA  is  providing  a  brief  discussion  >  of 
braking  systems,  tires,  wheel  lockup,  and 
loss-of-control  crashes  in  this  Appendix: 
interested  ptersons  are  referred  to  several 
agency  reports  ^  for  a  more  complete 
discussion. 

An  ABS  is  a  closed-loop  feedback  control 
system  that,  above  a  preset  minimum  speed, 
automatically  modulates  brake  pressure  in 
response  to  measured  wheel  speed 
performance  to  control  the  degree  of  wheel 
slip  during  braking  and  provide  improved 
utilization  of  the  friction  available  between 
the  tires  and  the  road.  These  systems, 
therefore,  could  justifiably  be  called  antilock 
brake/tire  systems  since  their  function  is  to 
balance  brake  torque  with  tire/road  friction  to 
obtain  that  wheel  slip  which  optimizes 
braking  performance.  Antilock  system 
designers  must  take  into  consideration  the 
characteristics  of  brake  systems  and  tires — 
both  must  be  understood  in  order  to  optimize 
the  performance  of  antilock  systems. 

2.  Heavy  Vehicle  Brake  Systems 

The  function  of  a  motor  vehicle's  brake 
system  is  to  slow  or  stop  the  vehicle  or  to 
hold  it  stationary'.  Service  brake  systems  ^ 


<  Much  of  the  discussion  which  follows  is 
adapted  from  U.S.  v.  General  Motors  Corp.,  656 
F.Supp  1555,  1562-1566  (D.D.C  1987,),  "The 
Anatomy  of  a  Tractor  Trailer  lackknife"  by  Richard 
Radlinski,  Vehicle  Research  and  Test  Center. 
National  Highway  Traffic  Safety  Administration, 
and  "Antilock  Systems  tor  Air-Bralced  Vehicles"  by 
William  A.  Leasure,  Jr.  and  Sidney  F.  Williams,  Jr.. 
National  Highway  Traffic  Safety  Administration, 
SP-789,  Society  of  Automotive  Engineers,  Inc.. 
February  1989. 

>  A  vehicle's  brake  system  includes  both  the 
service  brake  system  which  the  driver  uses  to  slow 
or  stdp  the  vehicle,  and  the  parking  brake  system 
which  the  driver  uses  to  hold  the  vehicle  stationary 
while  unattended.  The  notice  only  addresses  the 
service  brake  system  and  does  not  discuss  parking 
brake  system  performance. 


consist  of  foundation  brake  assemblies  (the 
f)ortion  of  the  system  that  actually  creates 
brake  torque  and  the  resulting  retarding 
forces  at  the  tire/road  interface)  and  a  service 
brake  control  system. 

There  are  two  principal  types  of 
foundation  brakes  in  use:  dnmi  and  disc 
brakes.  Drum  brakes  create  retarding  friction 
by  pressing  contoured  brake  linings  against 
the  inside  walls  of  brake  drums  that  are 
attached  the  vehicle's  wheels.  Disc  brakes 
perform  the  same  function  by  squeezing  or 
clamping  both  sides  of  a  brake  rotor  between 
two  or  more  brake  pads. 

There  are  two  principal  tyjjes  of  service 
brake  control  systems,  hydraulic  and 
pneumatic.  These  service  brake  control 
systems  consist  of  the  components  necessary 
to  distribute  and  control  the  fluid  pressure  to 
the  foundation  brake  assemblies.  In  the  case 
of  an  air  brake  system,  this  is  pneumatic 
pressure;  i.e.,  compressed  air,  and  in  the  case 
of  an  hydraulic  brake  system,  this  is 
hydrostatic  pressure;  i.e.,  pressurized  brake 
fluid. 

In  the  case  of  an  air  brake  system,  the 
service  brake  control  system  modulates  the 
air  pressure  in  the  service  brake  system. 
Pressurized  (compressed)  air  stored  in 
reservoirs  is  supplied  through  a  foot -actuated 
service  brake  control  valve  (treadle  valve). 
This  air  pressure,  which  varies  in  proportion 
to  how  far  the  treadle  valve  is  depressed,  is 
then  applied  through  a  series  of  pneumatic 
valves  (relay  valves,  and  in  the  case  of 
vehicles  equipped  with  antilock  brake 
systems,  modulator  valves]  to  the  service 
brake  chambers  located  near  each  wheel  on 
the  vehicle.  This  air  pressure  in  the  service 
brake  chambers  in  tur^applies  forces  to  the 
brake  linings  or  pads  within  the  foundation 
brakes  to  create  brake  torque.  Pneumatic 
systems  are  open,  in  that  air,  once  utilized  at 
a  brake  chamber,  is  exhausted  to  atmosphere. 
Air  pressure  levels  in  reservoirs  are 
maintained  by  an  engine-driven  compressor 

Hydraulic  brake  systems  utilize  an 
incompressible  fluid  (a  petroleum-based 
brake  fluid),  metered  through  a  combined 
valve  and  reservoir  (brake  master  cylinder), 
to  create  variable  amounts  of  hydrostatic 
pressure  within  a  closed  system  of  brake 
lines.  The  brake  lines  transmit  this  pressure 
to  wheel  cylinders  or  brake  caliper  pistons 
which,  in  turn,  apply  force  to  the  brake 
linings  or  pads  in  proportion  to  the  amount 
of  manual  force  being  applied  to  the  brake 
pedal. 

It  should  be  noted  that  hydraulic 
foundation  brake  assemblies  (either  drum  or 
disc  brakes)  are  sometimes  used  in  air  brake 
systems  (commonly  called  air-over-hydraulic 
brake  systems)  with  the  hydraulic  pressure 
produced  by  a  hydraulic  master  cylinder 
which  is  powered  by  an  air  brake  chamber. 

One  important  characteristic  of  brake 
systems  that  effects  the  control  modes  used 
by  ABSs  to  control  wheel  slip  is  the 
hysteresis  *  of  both  the  service  brake  control 
systems  and  foundation  brakes.  In  the  case  of 


*  Hysteresis  is: 

1.  the  time  lag  exhibited  by  a  body  in  reacting  to 
changes  in  the  forces  affecting  it,  and 

2.  the  phenomenon  exhibited  by  a  system  in 
which  the  reaction  of  ihe  system  to  changes  is 
dependent  upon  its  past  reactions  to  change. 


service  brake  control  systems,  the  hysteresis 
of  concern  is  the  time  lag  between  the  ECU 
signalling  the  modulator  valve  to  release 
(reduce)  or  apply  (increase)  brake  application 
pressure  and  the  time  at  which  that  increased 
or  decreased  pressure  is  actually  applied  at 
the  foundation  brakes.  This  pneumatic 
hysteresis  time  lag  can  be  up  to  several  tenths 
of  a  second  for  an  air  braked  system,  but  for 
a  hydraulic  brake  system,  this  time  lag  is  very 
short,  usually  less  than  one-tenth  of  a  second. 

The  foundation  brakes'  hysteresis 
significantly  affects  ABS  design.  This 
hysteresis  is  characterized  by  the  foundation 
brake's  torque  output  not  immediately  falling 
in  response  to  and  in  proportion  to  a 
reduction  in  brake  application  pressure.  This 
is  shown  in  Figure  1  for  an  air-actuated 
foundation  brake.  As  is  the  case  for  service 
brake  control  systems,  the  hysteresis  in 
hydraulic  foundation  brakes  is  much  less 
than  that  of  air-actuated  foundation  brakes. 

The  amount  of  deceleration  that  a  braking 
vehicle  can  attain  is  dependent  on  three 
factors:  the  amount  of  brake  torque  that  can 
be  generated;  tire-friction  properties;  and 
road  surface  friction  characteristics. 

The  ability  to  generate  braking  torque  is 
primarily  dependent  upon  the  size  of  the 
foundation  brake  compjonents  used  (i.e., 
brake  drums,  linings,  and  actuating  chambers 
or  pistons)  and  the  amount  of  hydraulic  or 
pneumatic  pressure  delivered  to  these 
components.  Brake  system  designers  size 
systems  to  provide  sufficient  brake  torque 
generating  capability  to  lock  (or  come 
relatively  close  to  locking)  the  brakes 
(wheels)  on  the  vehicle  (except  those  on  the 
steering  axle)  when  it  is  loaded  with  the 
maximum  weight  it  is  designed  to  carry  and 
when  operating  on  all  types  of  road  surfaces. 
It  is  necessary  to  provide  such  brake  torque 
generating  capability  if  a  vehicle  is  to  have 
adequate  stopping  distance  performance 
when  it  is  fully  loaded. 

Most  heavy  trucks  built  today  can  thus 
generate  sufficient  brake  torque  to  lock  (or 
come  relatively  close  to  locking)  all  their 
wheels  (except  those  on  the  steering  axle)  on 
all  road  surfaces  at  all  loading  conditions.  If 
a  brake  is  "big"  enough  to  lock  a  wheel,  the 
issue  of  stopping  capability  of  that  wheel 
then  focuses  on  tire  properties  and  not  the 
brake  since,  in  effect,  any  further  increase  in 
braking  torque  cannot  be  utilized  The  limit 
of  tire  traction  in  such  a  case  determines  the 
maximum  capability  of  each  wheel  (brake)  to 
contribute  to  the  vehicle's  stopping  ability. 

For  passenger  cars,  maximum  loaded 
weight  includes  the  empty  weight  of  the 
vehicle,  up  to  as  many  as  six  adult 
passengers,  assorted  luggage  or  cargo,  and  a 
full  tank  of  fuel.  For  a  heavy  truck,  maximum 
loaded  weight  includes  the  empty  weight  of 
the  vehicle,  typically  one  or  two  passengers, 
a  full  load  of  fuel,  and  the  maximum  weight 
of  cargo  that  can  be  carried  in  the  truck.  The 
ratio  of  loaded  to  empty  weight  for  passenger 
cars  is  generally  in  the  range  of  1.5  to  1  or 
less.  For  heavy  vehicles,  espiecially 
combination-unit  trucks,  this  ratio  can 
exceed  3  to  1. 

Standard  design  practice  in  the  US.  is  to 
use  fixed  brake  force  distributions  on  heavy 
vehicles  (i.e..  a  brake  force  distribution  that 
does  not  <:hange  with  axle  load  changes)  The 
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force  distribution  is  established  by  selecting 
particular  "size"  or  torque  capacity  brakes  for 
each  axle.  Because  load  distribution  is  so 
variable  on  heavy  vehicles,  a  fixed  brake 
balance  is  a  compromise  and  cannot  be 
exp>ected  to  provide  high  braking  efHciency 
(i.e..  high  braking  rates  without  locking 
wheels)  under  all  conditions.  Generally 
speaking,  heavy  vehicle  brakes  are  balanced 
for  the  fully  loaded,  low  deceleration  stop. 
This  results  in  too  much  braking  at  the  rear 
axle(s)  when  the  vehicles  are  empty. 

Heavy  vehicles  have  a  comparatively  much 
greater  propensity  for  brake-induced  wheel 
lockup  than  passenger  cars  for  two  reasons. 
The  First  is  the  much  less  than  optimum 
brake  force  distribution  in  the  lightly  loaded 
and  empty  load  conditions,  which  leads  to 
rear  wheel  lockup  under  such  conditions. 
The  second  is  the  diHerence  in  loaded  to 
empty  weight  ratio  and  the  resulting 
difference  in  brake  sizing.  Since  a  heavy 
vehicle's  brakes  must  be  sized  for  the  fully 
loaded  condition,  such  a  vehicle  tends  to  be 
very  overbraked  when  it  operates  lightly 
loaded  or  empty  or  when  it  operates  on  a 
slippery,  low  friction  road  surface.  Under 
either  of  these  operating  conditions,  and 
especially  when  both  conditions  exist,  it  is 
very  easy  for  the  driver  to  inadvertently  lock 
some  or  all  of  the  vehicle's  wheels,  even 
when  making  only  a  moderate  or  light  brake 
application. 

3.  Tire/ Road  Friction 

Ultimately,  the  retarding  (braking]  forces  at 
the  tire/road  interface,  that  result  from  the 
braking  torque  that  is  applied  to  the  vehicle's 
wheels,  are  transmitted  to  the  road  surface  at 
that  interface.  Tire  and  road  surface  friction 
properties  that  affect  these  forces  are 
signiTicant  factors  in  determining  the  amount 
of  deceleration  that  the  vehicle  can  achieve. 
In  fact,  the  forces  and  moments'  that  the 
vehicle's  tires  are  capable  of  generating  at  the 
tire/road  interface  are  not  only  the  only 
means  by  which  a  driver  is  able  to  control 
the  velocity  of  the  vehicle  (not  only  slowing 
and  stopping  the  vehicle  by  applying  the 
brakes,  but  also  accelerating  the  vehicle  by 
actuating  the  accelerator),  but  they  are  also 
the  only  means  by  which  the  driver  is  able 
to  control  the  direction  and  path  of  a  vehicle 
by  turning  the  steering  wheel. 

These  forces  and  moments  result  when  the 
driver  turns  the  steering  wheel,  applies  the 
brakes  and/or  actuates  the  accelerator  and  are 
reactions  to  the  inertial  forces*  and 
moments  '  that  act  on  the  vehicle.  Therefore, 


''  A  moment,  or  the  moment  of  a  force,  is  a  torque, 
and  is  a  measure  of  the  tendency  of  that  force  acting 
on  an  object  to  produce  torsion  and  rotation  of  that 
object  about  an  axis. 

*  Inertial  forces  are  those  forces  occurring  within 
an  object  that  resist  the  tendency  of  external  forces 
on  the  object  to  accelerate  the  object.  They  are 
deHned  by  Newton's  Second  Law,  which  basically 
states  that  an  object  at  rest  tends  to  remain  at  rest 
and  an  object  in  motion  tends  to  remain  in  motion, 
and  are  equal  to  the  mass  of  the  object  times  its  rate 
of  acceleration. 

'  Inertia!  moments  are  those  moments  occurring 
within  an  object  that  resist  the  tendency  of  external 
moments  on  the  object  to  accelerate  the  rotation  of 
the  object.  They  are  also  deflned  by  Newton's 
Second  Law  and  are  equal  to  the  moment  of  inertia 
of  the  object  times  its  rate  of  rotational  acceleration. 


in  order  to  understand  those  factors  that 
influence  the  control  and  stability  (and  the 
loss  thereof)  of  a  vehicle,  it  is  necessary  to 
understand  how  tires  generate  those  forces 
and  moments. 

Tire-road  friction  is  an  interaction  between 
the  tire  and  the  road  resulting  in  reaction 
forces  and  moments  acting  in  the  plane  of  the 
road  at  the  tire-road  interface.  Reaction  forces 
and  moments  result  from  control  inputs  (e.g., 
braking,  accelerating,  steering)  and/or 
external  disturbances  (e.g.,  wind,  road 
geometry  and  condition,  etc.).  The  direction 
and  magnitude  of  the  resultant  reaction 
forces  and  moments  are  determined  by  these 
inputs. 

Before  discussing  these  tire-road  friction 
properties,  several  terms  need  to  be  defined. 
In  order  to  understand  the  conditions  under 
which  a  tire  generates  forces  at  the  tire-road 
interface,  the  axis  system  used  to  define  a 
tire's  operating  condition  needs  to  be 
defined."  First,  the  position  of  the  tire  is 
defined  by  the  wheel  plane,  the  road  plane, 
and  the  center  of  tire  contact.  The  wheel 
plane  is  the  central  plane  of  the  tire,  normal 
(perpendicular)  to  the  spin  axis,  which  is  the 
axis  of  rotation  of  the  wheel  (tire).  The  road 
plane  is  the  plane  of  the  road  surface.  The 
center  of  tire  contact  is  the  intersection  of  the 
wheel  plane  and  the  vertical  projection  of  the 
spin  axis  of  the  wheel  onto  the  road  plane. 
The  axis  system  is  then  defined  as  follows: 

1.  The  origin  of  the  tire  axis  system  is  the 
center  of  the  tire  contact. 

2.  The  X'  axis  is  the  intersection  of  the 
wheel  plane  and  the  road  plane  with  a 
positive  direction  forward.  The  X'  axis 
defines  the  longitudin^''  axis  of  the  tire  and 
is  positive  in  the  direction  in  which  the  tire 
is  pointed. 

3.  The  Z'  axis  is  perpendicular  to  the  road 
plane  with  a  positive  direction  downward.  If 
the  road  surface  is  flat  and  level,  the  Z'  axis 
is  vertical. 

4.  The  Y'  axis  is  in  the  road  plane,  its 
direction  being  chosen  to  make  the  axis 
system  orthogonal  and  right-handed.  The  Y' 
axis  defines  the  lateral '"  axis  of  the  tire  and 
is  perpendicular  to  the  direction  in  which  the 
tire  is  pointed  and  fwsitive  to  the  right  when 
looking  in  the  direction  in  which  the  tire  is 
pointed. 

With  this  axis  system  as  a  basis,  the  tire 
angles  which  affect  the  forces  and  moments 
generated  by  a  tire  are  defined  as  follows: 

1.  Slip  angle  is  the  angle  between  the  X' 
axis  and  the  direction  of  travel  of  the  center 
of  tire  contact.  In  simple  terms,  the  slip  angle 
is  the  angle  between  the  direction  in  which 
the  tire  is  pointed  and  the  direction  in  which 
the  tire  is  moving. 

2.  Inclination  (camber)  angle  is  the  angle 
between  the  Z'  axis  and  the  wheel  plane.  In 
simple  terms,  the  inclination  angle  is  a 


"The  following  definitions  are  based  on  those 
which  appear  in  "SAE  J670e — Vehicle  Dynamics 
Terminology,  Society  of  Automotive  Engineers.  Inc. 
July  1976.  The  reader  is  referred  to  that  document 
for  a  more  complete  description  of  these  terms. 

*  Similarly  for  the  vehicle,  the  vehicle's 
longitudinal  axis,  direction,  is  the  direction  in 
which  the  vehicle  is  pointed 

'"Similarly  for  the  vehicle,  the  \/ehicle's  lateral 
axis,  direction,  is  perpendicular  to  the  direction  in 
which  the  vehicle  is  pointed. 


measure-  of  how  far  the  top  of  the  tire  is  tilted 
to  one  side  or  the  other  when  looking  in  the 
direction  in  which  the  tire  is  pointed. 

The  other  important  operating  condition  of 
a  tire  is  that  which  produces  braking  and 
driving  forces.  This  condition,  which  is 
referred  to  as  longitudinal  slip  in  the  SAE 
terminology,  is  also  called  percent  slip, 
wheel  slip,  or  simply,  slip.  Throughout  this 
notice,  the  term  wheel  slip  is  used  and  is 
defined  as:  the  ratio  of  the  longitudinal  slip 
velocity  to  the  spin  velocity  of  the  straight 
free-rolling  tire,  expressed  as  a  ftercentage, 
where: 

1.  the  longitudinal  slip  velocity  is  the 
difference  between  the  spin  velocity  of  the 
driven  or  braked  tire  and  the  spin  velocity  of 
the  straight  free-rolling  tire,  with  both  spin 
velocities  measured  at  the  same  linear 
velocity  at  the  wheel  center  in  the  X' 
direction, 

2.  the  spin  velocity  is  the  angular  velocity 
of  the  wheel  on  which  the  tire  is  mounted, 
about  its  spin  axis,  and 

3.  the  straight  free-rolling  tire  is  a  loaded 
rolling  tire  operated  without  application  of 
driving  or  braking  torque  moving  in  a  straight 
line  at  zero  inclination  angle  and  zero  slip 
angle. 

It  should  be  noted  that  wheel  slip  is 
sometimes  expressed  as  the  ratio  of  the 
difference  between  the  velocity  of  the  wheel 
center  and  the  velocity  of  a  point  on  the  tread 
of  the  tire  that  is  not  in  contact  with  the  road 
to  the  velocity  of  the  wheel  center.  Using  this 
definition,  a  free-rolling  tire  operates  at  a 
small  amount  of  wheel  slip,  usually  less  than 
1  or  2  percent,  due  to  the  rolling  resistance 
of  the  tire.  Throughout  the  preamble,  the 
definition  of  longitudinal  slip  given  above  is 
used. 

The  final  terras  that  need  to  be  defined  are 
those  that  describe  the  forces  and  moments 
generated  by  the  tire.  Tire  force  is  the 
external  force  acting  on  the  tire  by  the  road. 
Longitudinal  force  is  the  component  of  tire 
force  in  the  X'  direction,  i.e.,  in  the  direction 
which  the  tire  is  pointed.  Braking  force  is  the 
negative  longitudinal  force  resulting  from 
braking  force  application.  Lateral  force  is  the 
component  of  tire  force  in  the  Y'  direction, 
i.e..  perpendicular  to  the  direction  the  tire  is 
pointed.  Normal  force  is  the  comp>onent  of 
tire  force  in  the  Z'  direction.  Vertical  force  is 
the  normal  reaction  of  the  tire  on  the  road 
which  is  equal  to  the  negative  of  the  normal 
force.  Braking  force  coefficient,  mux,  is  the 
ratio  of  the  braking  force  to  the  vertical  load. 
Lateral  force  coefficient,  rauy,  is  the  ratio  of 
the  lateral  force  to  the  vertical  load. 

With  these  definitions  as  a  basis,  the 
following  discusses  the  forces  and  moments 
generated  by  a  tire,  how  those  forces  are 
affected  by  wheel  slip,  and  how  those  forces 
influence  a  vehicle's  control  and  stability. 

Tire-road  traction  properties  determine  the 
maximum  limits  of  forces  and  moments 
which  can  be  developed  at  the  tire-road 
interface  at  given  operating  and 
environmental  conditions.  They  also  affect 
tire  force  and  moment  slip  characteristics, 
i.e.,  relationships  between  lateral  fire  force 
and  slip  angle  (and  camber  angle): ' '  and 


braking  or  driving  torque  and  wheel  slip. 
These  prop>erties  have  a  substantial  effect  on 
a  vehicle's  dynamics  and  its  control  and 
stability  characteristics. 

a.  Braking  (Longitudinal)  Friction 

Application  of  braidng  torque  inputs  to  a 
wheel,  rolling  at  zero  slip  and  camber  angles, 
results  in  a  longitudinal  force  acting  parallel 
to  the  wheel  plane  in  a  direction  opposite  to 
the  direction  of  wheel  motion.  Longitudinal 
reaction  force  is  modified  by  the  rolling 
resistance  of  the  tire  which  increases  braking 
force. 

As  the  braking  force  at  the  wheel  is 
increased,  slippage  will  occur  between  the 
tire  and  the  road  surface.  To  generate 
slipp>age,  the  rotational  speed  of  the  tire  must 
be  less  than  the  speed  of  the  wheel  center 
and,  therefore,  the  vehicle.  This  slippage 
between  the  tire  and  road  surface  is  the 
longitudinal  slip  defined  earlier. 

Longitudinal  friction  properties  of  tires 
have  been  measured  and  tabulated  for 
numerous  combinations  of  tire/load/road/ 
environmental  conditions  in  the  form  of 
mux-slip  curves.  (This  type  of  data  is  quite 
prevalent  in  the  public  domain  for  passenger 
car  tires  while  similar  data  for  truck  tires  are 
sptarse.) 

The  braking  force  that  a  tire  is  capable  of 
developing  varies  with  wheel  slip  in 
accordance  with  the  typical  curve  shown  in 
Figure  2.  The  shaf>e  of  the  mux-slip  curve 
illustrates  the  classic  features  of  longitudin^ 
force  generation.  The  braking  or  longitudinal 
force  is  zero  when  the  tire  is  free  rolling, 
reaches  a  peak  at  about  l(V-20  percent  slip 
and  then  falls  off  to  a  somewhat  lower  level 
when  the  tire  is  operating  at  100  percent  slip, 
i.e.,  fully  locked  (sliding). 

The  initially  steep  increase  of  longitudinal 
force  with  increasing  slip  reflects  the 
circumferential  elasticity  of  the  tire's  carcass 
and  tread  structure.  As  the  brakes  are  applied 
with  increasing  amounts  of  torque,  the  elastic 
capability  of  the  tire  in  the  footprint  area  is 
exceeded  and  sliding  begins  to  take  place  at 
the  rear  of  the  footprint.  Beyond  the  elastic 
region,  the  force  output  reaches  a  peak  as  all 
of  the  tread  elements  traversing  the  contact 
patch  begin  to  slide  relative  to  the  roadway. 
Beyond  peak  friction,  any  increase  in  brake 
torque  causes  sliding  across  the  entire 
footprint  and  the  tire  rapidly  goes  into  full 
lockup.  In  this  regime,  frictional  coupling 
between  the  tire  and  road  degrades  due  to 
rubbing  s[>eed  and  heating  effects,  hence,  the 
characteristically  negative  slope  at  high  slip 
level. 

The  shape  of  this  curve  (see  Figure  3)  is 
dependent  up>on  the  tire  characteristics  and 
the  road  surface  properties.  Typically,  the 
peak  is  relatively  high  on  dry  roads  but  tire 
force  fell-off  is  small.  On  wet  roads,  the  peak 
is  lower  and  the  fall-off  as  the  wheel  locks 
is  much  greater. 

Another  form  of  hysteresis  that  affects  ABS 
design  is  related  to  the  braking  force  versus 
wheel  slip  characteristics.  As  both  the  peak 
and  slide  coefficients  of  friction  become 
lower  on  more  slippery  road  surfaces,  the 
time  necessary  for  a  locked  (or  nearly  locked) 
wheel  to  spin  up  to  near  the  vehicle's 


' '  Throughout  the  remainder  of  this  discussion, 
the  effects  of  camber  angle  are  not  addressed,  and 


when  discussing  the  operating  condition  of  a  tire, 
the  camber  angle  is  assumed  to  be  zero. 


velocity  increases.  This  results  from  the 
reduced  force  generating  capability  of  tires 
on  low  friction  road  surfaces  together  with 
mass  of  the  rotating  components  that  include 
the  wheel.  On  the  drive  axles  of  heavy 
vehicles,  this  mass,  which  includes  the  tire, 
wheel,  axle  assembly  and  axle  differential 
components,  can  be  great  enough  to  require 
more  than  one-half  second  for  a  locked  wheel 
to  spin  up  to  the  vehicle's  speed  on  very 
slippery  road  surfaces  such  as  ice. 

For  pneumatic  tires,  the  magnitude  of  the 
braking  force  is  dependent  upon  tire 
construction  properties,  tread  depth,  amount 
of  loading,  wheel  speed  (velocity),  the  type 
and  condition  of  the  road  surface  and  the 
amount  of  slippage  between  the  tire  and  the 
roadway.  With  regard  to  maximum  braking 
capability,  the  pertinent  features  of  the  mux- 
slip  curve  are  the  peak  value  of  braking  force 
coefficient,  the  peak  coefficient  of  friction, 
and  the  slide  value  under  the  locked-wheel 
condition  at  100  percent  slip,  the  sliding 
coefficient  of  friction. 

In  the  preamble  of  this  notice,  the  terms 
skid  number  and  peak  friction  coefficient 
(PFC)  are  used.  These  terms  represent  the 
results  of  a  test  to  determine  the  longitudinal 
friction  characteristics  of  a  road  surface  using 
a  specific  test  procedure,  the  American 
Society  for  Testing  and  Materials  (ASTM) 
Method  El 337-90  procedure,  a  specific  tire, 
the  ASTM  E1136  SRTT  tire,  and  a  specific 
test  device,  an  ASTM  traction  trailer.  Skid 
number  is  the  result  of  the  ASTM  test  which 
characterizes  the  slide  value  of  the  friction 
coefficient  between  the  ASTM  tire  and  the 
road  surface  being  measured.  The  peak 
friction  coefficient,  PFC.  is  the  result  of  the 
ASTM  test  which  characterizes  the  peak 
value  of  the  friction  coefTicient  between  the 
ASTM  tire  and  the  road  surface  being 
measured. 

The  friction  force  potential  of  truck  tires  is 
significantly  less  than  that  for  car  tires.  The 
difference  is  due  primarily  to  the  rubber 
compounding  used  to  achieve  the  high  tread 
life  typically  achieved  with  truck  tires  and 
the  higher  pressures  in  the  tires  that  result  in 
higher  footprint  loading.  The  braking 
performance  of  any  vehicle  is  ultimately 
limited  by  its  tire  properties.  Thus,  given 
current  truck  tire  properties,  heavy  vehicles 
cannot  perform  as  well  as  passenger  cars  in 
braking  situations  even  if  they  have  braking 
systems  that  are  100  percent  efficient  (i.e.,  a 
braking  system  that  would  utilize  all  of  the 
available  tire/road  friction). 

b.  Ck)mering  (Lateral)  Friction 

In  addition  to  braking  forces,  tires  must 
also  generate  lateral — or  cornering — forces  to 
direct  the  vehicle  in  accordance  with  steering 
inputs  from  the  driver  or  in  response  to  other 
lateral  forces  such  as  crosswinds. 

Tire  friction  characteristics  in  cornering  are 
described  by  the  relationship  between  lateral 
force  coefficient  and  slip  angle. 

The  lateral  force  that  an  unbraked  tire  is 
capable  of  developing  varies  with  slip  angle 
in  accordance  with  the  typical  curve  shown 
for  the  free  rolling  tire  in  Figure  4.  The  single 
most  important  feature  of  the  force  generating 
capability  of  a  tire,  as  it  relates  to  vehicle 
control  and  stability,  is  the  ability  of  a  rolling 
tire  to  generate  forces  perpendicular  to  the 
tire's  direction  of  travel. 


c.  Combined  Braking/Cornering  Friction 

When  braking  a  vehicle,  it  is  necessary  to 
generate  both  braking  and  cornering  forces  at 
the  wheels  if  the  vehicle  is  to  be  stopped 
without  deviating  from  its  intended  path. 
The  situation  is  identical  when  a  driver  must 
brake  severely  while  negotiating  a  curve  or 
lane  change  where  cornering  forces  are 
required  to  keep  the  vehicle  from  sliding 
towards  the  outside  of  the  turn  while  the 
braking  forces  decelerate  the  vehicle. 

In  braking-in-a-curve  maneuvers,  tire 
friction  properties  are  determined  primarily 
by  the  peak  and  slide  values  of  the  resultant 
braking-cornering  coefficients.  Figure  4 
shows  the  lateral  farce  coefficient  versus  slip 
angle  relationships  for  a  free  rolling  tire  and 
for  a  braked  tire  at  different  amounts  of 
wheel  slip,  including  100  percent  (locked 
wheel  condition).  All  of  the  curves  converge 
at  a  slip  angle  of  90°  as  expected,  since  the 
tire  is  perpendicular  to  the  direction  of 
travel. 

At  small  slip  angles,  the  lateral  force 
capability  under  locked  wheel  conditions  is 
much  lower  than  that  of  a  free-rolling  wheel. 
It  should  be  noted  that  although  this  figure 
shows  that  the  tire  is  capable  of  generating 
lateral  force  in  the  locked  wheel.  100  percent 
wheel  slip  condition,  this  force  is  "lateral"  in 
relation  to  the  tire  itself.  In  this  situation,  the 
only  force  generated  by  the  tire  is  oppxisite 
to  its  direction  of  travel,  and  its  "lateral" 
component  results  from  the  tire's  being 
steered  away  from  its  direction  of  travel.  This 
locked  wheel,  "lateral"  force  is  basically 
equal  to  the  sliding  coefficient  of  friction  of 
the  tire  times  the  vertical  load  on  the  tire 
times  the  sine  of  the  slip  angle. 

Lateral  is  a  relative  term  whose  meaning 
depends  upwn  the  object  or  direction  to 
which  it  relates,  i.e.,  lateral  in  relation  to  the 
vehicle  is  not  the  same  as  lateral  in  relation 
to  a  tire  steered  relative  to  the  vehicle,  and 
is  also  not  the  same  as  lateral  with  respect 
to  the  vehicle's  direction  of  travel. '^  Earlier 
in  this  notice  and  in  the  previous  notices 
related  to  this  Final  Rule,  the  phrase  lateral 
stability  has  been  used  to  describe  whether 
or  not  a  vehicle  can  resist  yawing  or  spinning 
in  response  to  some  external  lateral  force 
acting  on  the  vehicle.  As  long  as  the  vehicle's 
direction  of  travel  is  the  same  as  or  very  close 
to  the  direction  in  which  the  vehicle  is 
pointed  no  significant  confusion  results. 
However,  once  a  vehicle  has  begun  to  yaw  or 
spin  and  its  direction  of  travel  is  significantly 
different  than  the  direction  in  which  the 
vehicle  is  pointed,  confusion  can  result 
regarding  the  meaning  of  lateral  stability  and 
lateral  tire  forces.  To  eliminate  any 
confusion,  the  term  directional  stability  (or 
directional  stability  and  control)  will  be  used 
throughout  the  remainder  of  this  notice  in 
place  of  lateral  stability  (or  lateral  stability 
and  steering  control). 

With  respect  to  the  tire  forces  related  to  a 
vehicle's  directional  stability  and  control,  the 
phrase,  "stabilizing  tire  forces"  will  be  used 
to  describe  tire  forces  that  act  perpendicular 
to  the  vehicle's  direction  of  travel,  instead  of 


'^To  eliminate  confusion  regarding  the  meaning 
of  lateral,  several  technical  terms  are  defined  that 
will  be  used  throughout  the  remainder  of  this 
notice. 
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the  phrase  "lateral  tire  forces"  the  meaning 
of  which  can  be  unclear  relative  to  the 
vehicle's  direction  of  travel.  As  indicated 
earlier,  a  tire's  ability  to  generate  such 
"stabilizing  tire  forces"  is  the  single  most 
important  feature  of  the  force  generating 
capability  of  a  tire,  as  it  relates  to  vehicle 
directional  control  and  stability. 

The  graph  in  Figure  4  can  be  used  to 
illustrate  how  tire  traction  characteristics 
influence  vehicle  directional  stability.  For 
example,  if  a  single-unit  vehicle  negotiates  a 
cornering  maneuver  with  the  front  wheels  at 
4°  slip  angle  and  the  rear  wheel  at  3°  slip 
angle,  and  the  application  of  braking  pressure 
results  in  20  percent  slip  at  the  front  tires 
while  the  rear  tires  become  locked,  the  data 
indicate  that  the  lateral  force  coefficient  at 
the  front  would  decrease  from  0.55  to  0.25 
while  the  corresponding  decrease  at  the  rear 
would  be  from  0.45  to  0.03.  In  this  case,  the 
lateral  force  capability  at  the  front  would  be 
eight  times  greater  than  at  the  rear.  Because 
of  the  greatly  reduced  stabilizing  forces  on 
the  rear  tires,  they  would  no  longer  be 
capable  of  resisting  the  vehicle  yaw  induced 
by  the  forces  on  the  front  tires,  and  the 
vehicle  would  spin  out. 

Tire  loading  also  affects  the  amount  of  slip 
which  occurs  at  the  various  wheels  on  a 
vehicle.  For  example,  weight  is  transferred 
from  the  inside  to  the  outside  wheels  of  a 
vehicle  when  it  is  driven  around  a  comer. 
Therefore,  the  wheels  on  the  inside  of  the 
vehicle  will  operate  at  a  lighter  tire  load  and 
hence,  when  generating  the  same  braking 
force,  will  operate  at  a  higher  p)ercentage  of 
wheel  slip  than  their  counterparts  on  the 
outside  of  the  vehicle.  In  tractor-trailer 
combinations,  improjjer  load  distribution  can 
produce  unequal  axle  loadings  between  the 
tractor  and  trailer.  If  both  the  tractor  and 
trailer  brakes  are  applied  equally,  increased 
wheel  slip  will  occur  at  the  wheels  which  are 
carrying  the  lightest  load.  If  the  improper 
load  distribution  is  severe  enough,  wheel 
lockup  and  skidding  can  occur  at  otherwise 
normally  acceptable  deceleration  rates. 

4.  Vehicle  Loss  of  Control 

Heavy  vehicles  are  likely  to  experience 
wheel  lockups  in  maximum  braking 
situations  because  of  the  friction  properties 
of  their  tires  and  the  less  than  optimal  force 
distributions  of  their  brake  systems.  Lockup 
of  all  of  the  wheels  on  one  or  more  of  a 
vehicle's  axles,  if  not  responded  to  by  the 
driver,  will  usually  result  in  either  a  loss  of 
steering  control  or  loss  of  the  vehicle's 
directional  stability. 

a.  Single-Unit  Trucks 

A  single-unit  truck  behaves  much  like  a 
passenger  car  when  wheel  lockup  occurs. 
Figure  5  shows  a  simple  single  unit  vehicle 
(car  or  truck]  with  only  its  front  wheels 
locked.  Such  a  vehicle,  with  only  the  front 
wheels  locked  and  the  rear  wheels  rolling, 
will  experience  a  loss  of  steering  control.  The 
vehicle  cannot  be  steered,  but  it  is  stable  due 
to  the  stabilizing  forces  provided  by  the 
rolling  rear  wheels  and  does  not  tend  to  yaw 
or  spin  out. 

Figure  6  shows  a  simple  single  unit  vehicle 
(car  or  truck)  with  only  its  rear  wheels 
locked.  In  this  case,  the  vehicle  will 
experience  a  loss  of  directional  stability.  It  is 


very  unstable  and  the  slightest  side  force 
disturbance  (i.e.,  lateral  force  due  to  steering, 
side  slop>e  or  road  crown,  crosswind,  unequal 
front  axle  braking,  etc.)  results  in  the  vehicle 
yawing  significantly  or  spinning  out. 

If  all  wheels  are  locked,  the  vehicle  cannot 
be  steered  but  is  not  as  likely  to  spin. 

b.  Combination-Unit  Vehicles 

With  combination-unit  vehicles,  the  effect 
of  wheel  lockup  is  more  complex  but  can 
easily  b«  inferred  from  the  simple  single-unit 
vehicle  case  by  treating  each  vehicle  in  the 
combination  as  a  single-unit  vehicle. 

If  the  wheels  on  the  steering  axle  lock,  the 
vehicle,  experiencing  a  loss  of  steering 
control,  will  travel  essentially  in  a  straight 
path,  stable  but  unsteerable,  as  illustrated  in 
Figure  7.  Usually  a  driver  immediately  senses 
this  condition  and.  if  conditions  permit,  can 
modulate  the  brakes  to  allow  the  steering 
axle  wheels  to  spin  up  and  regain 
steerabllity. 

If  the  trailer  wheels  lock,  the  trailer  will 
experience  a  loss  of  directional  stability  and 
(if  side  force  disturbances  are  present)  will 
swing  to  the  outside  of  the  vehicle  path,  as 
shown  in  Figure  8.  However,  because  trailer 
wheelbases  are  long  in  comparison  to  the 
tractor,  this  unstable  yawing  response  is 
slower.  Thus,  a  driver  again,  if  conditions 
permit  and  if  the  driver  is  aware  of  the 
condition  soon  enough,  may  have  time  to 
modulate  the  brakes  to  spin  up  the  trailer 
wheels  and  bring  the  trailer  back  in  line.  As 
a  trailer  becomes  shorter,  this  possibility  of 
correction  becomes  less  likely. 

If  the  tractor's  drive  axle  wheels  lock,  the 
truck  tractor  will  experience  a  loss  of 
directional  stability  and  the  combination 
vehicle  will  begin  to  jackknife  if  a  side  force 
disturbance  exists,  as  shown  in  Figure  9. 
When  this  occurs,  the  process  usually 
becomes  irreversible  as  the  driver  is  unable 
to  react  fast  enough  to  prevent  total  loss  of 
vehicle  control,  particularly  when  the  tractor 
has  a  short  wheelbase.  This  instability 
condition  is  the  one  which  a  driver  is  least 
likely  to  be  able  to  control. 

As  more  units  (and  more  articulation 
points)  are  added  to  the  combination,  the 
situation  becomes  more  complex  and  the 
modes  of  instability  increase  in  number. 

5.  The  Need  for  Antilock 

As  mentioned  earlier,  the  only  means  by 
which  a  driver  is  able  to  control  the 
direction,  velocity,  and  path  of  a  vehicle  is 
to  apply  steering,  braking,  and/or  accelerator 
inputs  to  the  vehicle  which  in  turn  result  in 
forces  and  moments  being  generated  by  the 
vehicle's  tires.  A  tire  can  only  generate  a 
limited  amount  of  frictional  force.  As  the  tire 
is  required  to  generate  more  force  for  braking, 
its  capability  to  generate  stabilizing  force  is 
reduced.  Since  the  capability  of  a  tire  to 
generate  both  braking  (longitudinal)  and 
stabilizing  (lateral)  forces  is  determined  by 
the  amount  of  wheel  slip  at  which  the  tire 
is  operating,  controlling  wheel  slip  is  the 
only  means  by  which  it  is  possible  to  have 
a  tire  generate  a  significant  amount  of 
longitudinal  force  to  decelerate  a  vehicle 
while  still  maintaining  the  capability  to  also 
produce  sufficient  amounts  of  stabilizing 
force  to  steer  the  vehicle  and  to  retain 
directional  stability. 


As  illustrated  earlier,  when  the  wheel  slip 
goes  beyond  the  p>oint  at  which  maximum 
(peak)  braking  force  occurs,  the  tire's 
stabilizing  force  capability  drops 
dramatically,  leading  to  a  situation  that  can 
result  in  loss  of  vehicle  confrol.  By  sensing 
and  controlling  wheel  slip,  an  antilock 
system  automatically  reduces  the  amount  of 
brake  application  pressure  to  prevent 
prolonged,  excessive  wheel  slip  which  would 
compromise  the  vehicle's  directional  stability 
by  reducing  the  stabilizing  force  capabilities 
of  the  vehicle's  tires.  An  antilock  system 
which  operates  in  such  a  manner  is  referred 
to  as  a  closed-loop  system.  The  basic  closed- 
loop  control  algorithm  for  an  ABS  is  as 
follows: 

1.  The  driver  actuates  the  brake  pedal  (or 
treadle  valve)  resulting  in  an  application  of 
brake  pressure  to  the  vehicle's  foundation 
brakes. 

2.  this  generates  brake  torque  at  the 
vehicle's  wheels  that  creates  braking  forces  at 
the  tire/road  interface. 

3.  this  results  in  wheel  slip  (as  discussed 
above),  the  level  of  which  is  determined  by 
the  ABS  by  sensing  the  rotational  speed  of 
the  vehicle's  wheels, 

4.  if  the  amount  of  wheel  slip  is  not  within 
an  "acceptable"  range  (which  is  determined 
by  the  ECU,  based  on  a  predetermined  set  of 
logic)  the  brake  application  pressure  is 
adjusted  to  return  the  level  of  wheel  slip  to 
the  acceptable  range;  i.e.,  if  the  level  of  wheel 
sBp  is  excessive,  the  brake  application 
pressure  is  reduced  and  if  the  level  of  wheel 
slip  is  too  low.  the  brake  application  pressure 
is  increased,  but  never  to  a  level  higher  than 
that  which  results  from  the  driver's  actuation 
of  the  brake  pedal  (or  treadle  valve). 

Vehicles  equipped  with  ABS.  operating  in 
such  a  manner,  usually  have  shorter  stopping 
distances  compared  to  the  same  vehicle 
without  ABS.  particularly  on  low  mu 
surfaces. '3  An  antilock  system  which 
controls  the  wheel  slip  at  the  level  that 
results  in  the  maximum  amount  of  braking 
force  at  the  tire/road  interface  maximizes  a 
vehicle's  stopping  capability  and  also 
provides  some  directional  stability 
enhancement.  On  the  other  hand,  antilock 
systems  which  control  wheel  slip  at  levels 
below  that  which  results  in  peak  braking 
force  generation  will  result  in  a  greater 
degree  of  directional  stability  but  provide 
lower  levels  of  braking  force  resulting  in 
longer  stopping  distances. 

6.  General  Antilock  System  Operation 

The  following  discussion  addresses  three 
different  aspects  of  ABS  operation.  The  first 
aspect  discussed  is  the  control  strategies  used 
by  an  ABS  to  monitor  wheel  rotational  speed 
and  adjust  brake  application  pressure  to 
control  wheel  slip  at  an  individual  wheel. 
The  second  relates  to  the  various  component 
configurations  that  are  used  to  control  the 
wheels  on  an  axle  or  a  tandem  axle  set.  The 
third  is  the  control  strategies  used  to  control 
the  wheels  on  an  axle  or  tandem  axle  set. 


a.  ABS  Wheel  Slip  Control  Strategies 

The  goal  of  an  antilock  system  is  to  prevent 
wheel  slip  on  the  controlled  wheels  from 
exceeding  that  which  provides  a  good 
compromise  between  providing  near 
maximum  levels  of  braking  force  and 
providing  sufficient  levels  of  stabilizing 
forces  to  assure  that  the  vehicle  will  remain 
directionally  stable  without  reducing  the 
wheel  slip  below  that  which  produces 
braking  force  which  utilizes  most  of  the 
friction  (adhesion)  that  is  available  at  the 
tire/road  interface.  Once  wheel  slip  goes 
beyond  the  point  which  provides  peak 
braking  traction,  both  braking  and  cornering 
traction  are  reduced,  as  shown  in  Figure  10 
for  a  truck  tire  cornering  at  an  8°  slip  angle. 

Early  mechanical  antilock  systems 
controlled  slip  by  the  use  of  an  assembly  at 
the  wheel  which  contained  an  inertia  disc 
that  rotated  freely  with  the  wheel  when 
brakes  were  not  applied.  Braking  the  wheel 
caused  it  to  decelerate  while  the  inertia  disc 
tried  to  continue  to  rotate  at  the  original 
speed,  but  was  restrained  by  a  triggering 
mechanism.  This  triggering  mechanism 
controlled  an  air  valve  (modulator  valve) 
which  when  activated,  shut  off  air  pressure 
to  the  foundation  brake  air  chambers  and 
exhausted  pressure  already  in  the  chambers. 
When  deceleration  of  the  wheel  exceeded 
about  "Ig."  the  inertia  of  the  disc  generated 
enough  force  to  trip  the  mechanism 
activating  the  modulator  valve.  As  braking 
force  decreased  and  the  wheel  speeded  up, 
the  force  exerted  by  the  inertia  disc 
decreased,  allowing  the  trip  mechanism  to 
deactivate  the  modulator  valve,  thus, 
reapplying  the  brakes. 

Electronic  antilock  systems  act  in  a  manner 
similar  to  the  early  mechanical  systems 
except  they  are  more  sophisticated  as  a  result 
of  their  computational  capability.  With 
electronic  systems,  the  mechanical  wheel 
assembly  is  replaced  by  a  wheel  sf>eed  sensor 
and  an  electronic  control  module  (ECU). 
Wheel  speed  sensors,  which  are  located  at 
the  wheels  or  within  the  axle  housings, 
constantly  monitor  wheel  sf>eed  (or  a 
component  whose  speed  is  proportional  to 
the  wheel  speed)  sending  electrical  signals  to 
the  ECU  which  are  prop>ortional  to  the  wheel 
speed.  The  ECU  determines  wheel  speed  and 
changes  in  wheel  speed  (acceleration  and 
deceleration)  based  on  these  signals. 

The  following  discusses  two  basic  control 
modes  '<  used  by  electronic  ABSs  to  control 
brake  applications  at  a  wheel  in  response  to 
wheel  speed  sensor  signals. 

In  the  acceleration/deceleration  threshold 
mode  of  operation,  the  ECU  recognizes  the 
rapid  wheel  deceleration  that  occurs  as 
wheel  slip  exceeds  the  peak  friction  wheel 
slip  (Figure  11),  and  electrically  commands 
the  modulator  valve  to  reduce  brake 
application  pressure  and,  thus,  brake  torque. 
When  brake  torque  decreases  enough  to 


"A  low  mu  surface  is  one  that  is  relatively 
slippery  and  thus  provides  lower  levels  of  braking 
force  and  poorer  directional  stability  and  control 
during  braking.  These  surfaces,  which  are  typical 
on  wet  roads,  are  also  referred  to  as  low  coefficient 
of  friction  surfaces. 


'*The  following  discussion,  which  is  largely 
based  on  the  previously  referenced  Leasure  and 
Williams  SAE,  paper  speciGcally  addresses  ABS 
control  modes  for  air  brake  systems.  Similar  control 
strategies  are  used  in  hydraulic  ABSs  with  the 
specific  parameters  of  the  control  modes  differing 
due  to  differences  in  the  brake  torque  versus  brake 
pressure  application  characteristics  of  air  and 
hydraulic  brake  systems. 


cause  braking  force  to  be  less  than  the 
friction  force  at  the  tire/road  interface,  the 
wheel  stops  decelerating  and  begins  to 
accelerate.  The  rate  of  acceleration  increases 
with  the  increasing  friction  associated  with  a 
reduction  in  wheel  slip.  When  wheel  slip 
falls  to  the  level  corresponding  to  peek 
braking  force,  the  acceleration  rate  peaks  and 
starts  to  decrease  with  wheel  slip.  The  ECU 
senses  this  change  in  acceleration  rate  and 
commands  the  modulator  valve  to  start 
increasing  brake  application  pressure  and  the 
cycle  repteats. 

In  the  reference  speed  mode  of  operation, 
the  ECU  tracks  wheel  speed  information 
which  it  uses  to  estimate  vehicle  speed.  The 
antilock  system  uses  this  estimated  speed  to 
compute  a  "reference  speed"  which  is  less 
than  the  estimated  speed  by  a 
preprogrammed  factor.  The  reference  speed 
is  updated  throughout  a  stop  as  illustrated  in 
Figure  12.  This  figure  also  illustrates  how  the 
ECU  in  one  manufacturer's  1970's  system 
uses  this  reference  speed  as  a  cue  to 
modulate  the  brake  application  pressure. 
When  the  brakes  are  applied  as  shown  in  the 
figure,  the  wheel  starts  decelerating.  As 
wheel  speed  falls  below  the  reference  speed 
(point  "G-1"),  the  antilock  system  acts  to 
reduce  brake  pressure.  After  brake  pressure 
has  been  reduced  long  enough  to  allow  the 
wheel  speed  to  roll  up  to  that  of  the  reference 
speed  (point  "G-2"),  the  antilock  system  acts 
to  increase  brake  pressure.  This  cycle 
continues  until  the  vehicle  is  stopp)ed. 

Today's  antilock  systems  usually  combine 
acceleration/deceleration  threshold  logic  and 
sfjeed  reference  logic  in  some  fashion.  Both 
are  believed  necessary  to  improve  the 
efficiency  of  antilock  systems  to  account  for 
the  variance  of  tractor  performance  with 
surface  (Figure  13),  slip  angle  (Figure  14, 
vehicle  speed  (Figure  15),  etc. 

If  an  antilock  system  waits  for  the 
threshold  deceleration  associated  with  peak 
braking  friction  under  some  conditions,  the 
ability  of  the  wheel  to  provide  cornering 
friction  will  have  been  compromised 
severely.  Therefore,  a  threshold  reference 
speed  needs  to  be  established  around  30 
percent  to  prevent  excessive  wheel  slip. 

Figure  16  shows  a  typical  control  cycle  for 
one  manufacturer's  antilock  system  which 
uses  a  "hold"  pressure  phase,  as  well  as  a 
release  pressure  phase.  This  ECU  uses  two 
wheel  slip  thresholds  (Kl  and  K2)  and  two 
deceleration  thresholds  ( -b  and  b)  in  making 
decisions  regarding  control  of  the  modulator. 
The  ECU  tracks  the  information  from  all  of 
the  vehicle's  wheel  speed  sensors  (even 
when  the  brakes  are  not  applied)  and  uses 
this  information  to  compute  a  reference 
sp>eed  which  it  continually  updates.  In  the 
panic  stop  in  Figure  16,  the  wheel 
decelerates  until  the  wheel  sp»eed  sensors 
indicate  a  deceleration  which  the  vehicle 
cannot  physically  attain  (f>oint  1).  At  this 
point,  the  reference  speed,  which  until  this 
instant  has  corresponded  to  the  wheel  spteed, 
now  separates  from  the  wheel  speed  and 
decreases  according  to  an  empirically 
determined  rate  of  deceleration. 

At  point  2,  the  deceleration  threshold  -b 
is  reached  and  the  wheel  runs  into  the 
unstable  range  of  the  traction  curve.  The 
wheel  has  exceeded  the  maximum  braking 


force  and  any  further  increase  in  braking 
torque  only  increases  wheel  deceleration. 
Brake  pressure  is,  therefore,  quickly  reduced 
and  wheel  deceleration  falls  after  a  short 
time.  This  deceleration  time  is  determined  by 
the  hysteresis  time  lag  between  the  time  the 
modulator  valve  actuates  to  release  the  air 
pressure  to  the  time  that  the  air  pressure  in 
the  air  brake  chamber,  the  hysteresis  of  the 
foundation  brakes  and  the  hysteresis  related 
to  the  time  needed  for  the  wheel  (and  its 
associated  rotating  components)  to  spin  up 
after  it  has  been  locked.  Only  after  this  delay 
does  a  further  pressure  fall  also  lead  to 
reduction  of  wheel  deceleration. 

The  deceleration  signal  -bis  traversed  at 
point  3  and  brake  pressure  is  held  constant 
for  a  fixed  time  Tl.  Norroally  wheel 
acceleration  will  rise  above  the  threshold  -t-b 
at  a  point  4  within  this  holding  time  Tl. 

Provided  this  happens,  brake  pressure  will 
continue  to  be  held  constant.  (Were  the  ••-b 
signal  not  produced  within  the  time  Tl,  as 
with  very  low  friction  surfaces,  then  brake 
pressure  \yould  be  again  reduced  in  response 
to  the  slip  signal.  The  time  constant,  Tl,  is 
determined  for  each  vehicle/brake  system 
based  on  the  influences  of  the  various  kinds 
of  hysteresis  previously  discussed). 

During  the  constant  pressure  phase,  the 
wheel  accelerates  in  the  stable  slip  range,  the 
+b  signal  being  traversed  again  at  point  5  at 
which  time  utilized  adhesion  is  just  below 
the  maximum  on  the  traction  curve.  The  +b» 
threshold  is  used  this  time  to  signal  a  rapid 
pressure  increase  over  time  T2  to  overcome 
brake  hysteresis. 

The  time  T2  is  preprogrammed  for  the  first 
control  cycle  and  then  recalculated  for  each 
subsequent  control  op>eration  depending 
up>on  the  response  of  the  wheels.  After  this 
rapid  pressure  increase  stage,  brake  pressure 
is  raised  again  but  at  a  lesser  gradient  by 
alternate  pressure  increase  and  hold  pulses. 

As  a  rule,  the  deceleration  threshold  -b  is 
again  reached  during  the  pulsing  phase  at 
point  9,  and  brake  pressure  falls.  "The 
procedure  repeats  itself  as  long  as  the  brake 
ptedal  is  depressed  too  forcefully  for  the 
existing  road  conditions  or  until  the  vehicle 
sp)eed  drops  below  a  specified  value. 

The  logic  presented  here  in  principle  is  not 
fixed,  but,  matched  by  microcomputers  to  the 
dynamic  response  of  the  wheel  under 
differing  adhesion  conditions.  Not  only  are 
ABSs  capiable  of  "adapting"  to  various 
conditions  by  employing  complex  algorithms 
to  control  wheel  slip,  but  they  are  also  able 
to  "adapt"  the  parameters  of  those 
algorithms,  as  with  the  T2  piarameter 
discussed  above,  to  improve  the  system's 
ability  to  control  wheel  slip  over  the  broad 
range  of  road  surface  and  vehicle  load 
conditions  under  which  heavy  vehicles 
operate.  One  obvious  result  of  this 
adaptability  is  the  range  of  ABS  cycle  times, 
or  controlling  frequencies,  that  result  when 
controlling  wheel  slip  under  various  road 
surface  and  vehicle  load  conditions. 

Figures  17  and  18  illustrate  the  effects  of 
two  very  different  situations  oMoad  and  road 
surface  conditions  on  the  ABS  cycle  times 
and  how  an  air  brake  ABS  adapts  its  control 
of  wheel  slip.  Figure  17  shows  treadle  valve 
pressure,  and  brake  chamber  pressure,  wheel 
speed  and  ABS  modulator  solenoid  activity 
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for  the  left  wheel  of  the  intermediate  drive 
axle  for  a  full  treadle  application  stop  of  a 
Freightliner  6x4  conventional  truck  tractor 
with  a  WABCO  6S/6M  ABS  in  a  lightly 
loaded  condition  on  a  very  low  friction 
surface,  ice.  The  figure  shows  the  first  five 
ABS  cycles  for  that  stop.  To  characterize  ABS 
cycle  time,  the  ABS  cycle  is  assumed  to  begin 
when  brake  pressure  begins  to  rise  in  the 
brake  chamber  and  that  rising  brake  chamber 
pressure  leads  to  excessive  wheel  slip  or 
wheel  lockup.  This  excessive  wheel  slip  is 
sensed  by  the  ECU  which  actuates  the 
modulator  valve  to  decrease  brake  chamber 
pressure  to  reduce  wheel  slip  to  an 
acceptable  level.  This  "initial"  rise  in  brake 
chamber  pressure  can  result  from  an  increase 
in  the  driver's  level  of  brake  application,  i.e., 
rising  treadle  valve  pressure,  or  from  an 
increase  resulting  from  the  ECU  signaling  the 
modulator  valve  to  increase  brake  chamber 
pressure.  The  ABS  cycle  ends  when,  after  the 
reduction  in  brake  chamber  pressure 
resulting  from  actuation  of  the  modulator 
valve,  the  brake  chamber  pressure  begins  to 
again  rise  in  resf>onse  to  the  ECU  signaling 
the  modulator  valve  to  increase  brake 
chamber  pressure.  For  the  five  "ABS  cycles" 
shown  in  Figure  17-a,  the  ABS  cycle  times 
range  from  0.72  seconds  to  0.80  seconds,  i.e., 
an  ABS  controlling  frequency  of  from  about 
1.2  to  1.4  cycles  per  second. 

Two  things  shov«i  in  Figure  17-b  are  of 
note.  The  Tirst  is  the  time  required  for  the 
wheel  to  lock  after  the  initial  brake 
application  which  is  very  shori.  about  0.04 
seconds.  The  second  is  the  time  required  for 
the  wheel's  speed  to  increase  to  that  of  the 
vehicle  after  the  wheel  has  locked,  i.e.,  the 
wheel's  spin  up  time.  The  spin  up  times 
shown  in  Figure  17-b  range  from  0.20 
seconds  for  the  fourth  ABS  cycle  (wheel  spin 
up  begins  at  about  3  seconds  on  the  time 
scale]  to  0.34  seconds  for  the  first  ABS  cycle 
(wheel  spin  up  begins  at  about  0.5  seconds 
on  the  time  scale).  The  rate  of  wheel  spin  up 
can  be  characterized  by  the  acceleration  of 
the  outer  surface  of  the  tire,  i.e.,  the  tread  of 
the  tire,  relative  to  the  wheel  center.  In  the 
case  of  the  wheel  spin  up  during  the  first 
ABS  cycle,  the  spin  up  time  is  0.34  seconds 
and  the  change  in  wheel  speed  over  that  time 
is  11.3  mph;  the  wheel's  acceleration  is 
therefore  33.2  mph  jjer  second  or  48.8  feet 
per  second  per  second. 

In  contrast  to  the  ABS  cycle  time  and 
wheel  spin  up  rates  shown  in  Figure  17, 
Figure  18  illustrates  a  situation  where  the 
ABS  cycle  times  are  much  shorter  and  the 
wheel  spin  up  rates  are  much  faster.  Figure 
18  shows  treadle  valve  pressure,  and  brake 
chamber  pressure,  wheel  speed  and  ABS 
modulator  solenoid  activity  for  the  left 
wheels  of  the  tandem  drive  axles  for  a  full 
treadle  application  stop  of  a  Volvo-GM  6x4 
conventional  truck  tractor  with  a  Bosch  6S/ 
4M  ABS  in  a  lightly  loaded  or  bobtail 
condition  on  what  is  believed  to  be  a  high 
friction  surface.  The  reason  for  the 
uncertainty  of  the  conditions  under  which 
this  stop  took  place  is  that  this  data  resulted 
from  the  monitoring  and  recording  of  ABS 
event  occurrences  during  the  agency's  truck 
tractor  fleet  study  and  no  details  are  available 
regarding  the  exact  circumstances  of  this 
stop.  However,  given  the  high  average 


deceleration  rate  of  this  stop,  more  than  16 
feet  per  second  per  second  which  if  sustained 
during  a  stop  from  60  mph  would  result  in 
a  stopping  distance  of  less  than  240  feet,  it 
is  reasonable  to  assume  that  the  surface  had 
a  rather  high  coefficient  of  friction.  Given 
this  and  the  low  level  of  brake  chamber 
pressure  at  which  excessive  wheel  slip 
occurs,  between  15  and  30  psi,  it  is 
reasonable  to  assume  that  the  vehicle  was 
lightly  loaded  and  may  even  have  been  a 
bobtail  situation. 

It  should  be  noted  that  the  various  data 
traces  shown  in  Figure  18  are  rough 
"stairsteps"  during  the  first  second  of  data. 
The  reason  for  this  is  that  the  data 
monitoring/recording  equipment  used  in  the 
truck  tractor  fleet  study  used  a  data  sampling 
rate  of  10  samples  per  second  while 
monitoring  ABS  activity.  When  an  "ABS 
braking  event"  was  detected  the  equipment 
began  to  use  a  data  sampling  rate  of  50 
samples  per  second.  The  equipment  then 
stored  the  data  for  the  one  second  prior  to  the 
"ABS  braking  event"  at  a  10  sample  per 
second  rate  and  for  the  entire  "event"  at  a  50 
sample  per  second  rate. 

With  regard  to  the  ABS  controlling 
frequency  shown  in  Figure  18,  unlike  the 
situation  shown  in  Figure  17,  the  ABS  cycles 
are  not  discrete  cycles  where  the  wheel  goes 
to  complete  lockup  and  then  the  brake 
application  pressure  is  reduced  to  zero.  To 
estimate  the  ABS  controlling  frequency  in 
this  situation,  an  ABS  cycle  is  characterized 
by  a  decrease  in  brake  chamber  pressure 
followed  by  an  increase  in  brake  chamber 
pressure  where  these  pressures  are  less  than 
the  treadle  valve  pressure  so  as  to  be  sure 
that  the  brake  chamber  pressure  is  being 
controlled  by  the  ABS.  Using  this  criteria. 
Figure  18-a  shows  that  between  two  and 
three  seconds  on  the  time  scale  the  brake 
chamber  pressure  goes  through  about  9  such 
"cycles",  i.e.,  an  ABS  controlling  frequency 
of  about  9  cycles  per  second.  This  is  more 
than  6  times  faster  than  the  fastest  ABS 
controlling  frequency  shown  in  Figure  17-a 
for  the  stop  on  an  ice  surface. 

With  regard  to  the  wheel  spin  up  time  for 
the  stop  shown  in  Figure  18-b,  just  after  time 
equals  3  seconds,  there  is  a  large  decrease  in 
wheel  speed  for  left  rear  drive  wheel 
followed  by  a  steep  increase  in  speed  of  that 
wheel.  This  wheel  speed  increase  is  7.3  mph 
and  occurs  over  0.06  seconds,  i.e.,  a  wheel 
acceleration  of  121.7  mph  pwr  second  or 
178.4  feet  jjer  second  per  second.  This  is 
more  than  3.5  times  higher  than  the  wheel 
acceleration  rate  for  the  "ice"  stop  shown  in 
Figure  17-b.  Since,  as  indicated  earlier, 
hydraulic  brake  systems  generally  have  much 
lower  levels  of  hysteresis  than  air  brake 
systems,  everjrthing  tends  to  happmn  faster  in 
hydraulic  brake  systems  and,  as  such,  the 
controlling  frequency  for  hydraulic  brake 
ABS  can  be  significantly  higher.  The  logic 
used  in  different  systems  also  varies  with  the 
control  strategy  utilized  and  the  number  of 
wheel  speed  sensors. 

A  difficult  task  for  air  brake  antilock 
systems,  with  regard  to  controlling  slip,  is  the 
prevention  of  wheels  going  into  "deep 
cycles"  (wheel  slips  in  the  high  wheel  slip 
part  of  the  friction  curve  where  both  braking 
and  cornering  friction  are  reduced).  Deep 


cycles  are  particularly  undesirable  in  the  first 
cycle  of  an  antilock  system  operation  where 
the  demand  for  cornering  friction  can  be  the 
highest  because  of  the  sf)eed  of  the  vehicle. 
The  extent  to  which  an  antilock  system  goes 
into  a  deep  cycle  depends  on  how  effectively 
the  modulator  controls  air  into  and  out  of  the 
air  chambers.  Figure  19  shows  how  a  1970's 
antilock  system  was  not  able  to  reduce  the  air 
pressure  fast  enough  in  a  panic  application 
to  prevent  some  wheel  lockup.  The  electronic 
antilock  systems  of  today,  because  of  the 
versatility  of  digital  technology  (and 
compatible  pneumatic  valving)  have  an 
expanded  control  range  that  provides  for 
better  air  pressure  control  to  respond  to 
conditions  and  to  prevent  overpressurizing 
air  chambers.  This  makes  possible  the 
reductions  in  deep  cycling  shown  in  Figure 
20. 

The  hysteresis  of  foundation  brakes  can 
have  significant  effect  on  the  ability  of  an 
antilock  system  to  prevent  "deep  cycles." 
Although  an  antilock  system  may  quickly 
detect  impending  wheel  lock  and  rapidly 
actuate  the  modulator  valve  to  reduce  the  air 
pressure  in  the  air  chambers,  the  three  types 
of  brake  system  hysteresis  discussed  earlier 
may  prevent  an  immediate  reduction  in  brake 
torque  and  rapid  spin  up  of  the  wheel 
causing  deeper  wheel  cycles  than  desired. 
Figure  19  shows  an  example  of  how  the 
inherent  hystereses  of  the  pneumatic 
components  and  foundation  brakes  of  air 
brake  systems,  and  the  hysteresis  related  to 
wheel  spin  up  times  affect  how  quickly  an 
ABS  can  respond  to  and  control  wheel  slip. 
The  effect  of  the  pneumatic  hysteresis  can 
easily  be  seen  in  the  release  of  chamber 
pressure  portions  of  the  ABS  cycles.  It  takes 
from  0.08  to  0.22  seconds  for  the  chamber 
pressure  to  decrease  to  3  pounds  per  square 
inch,  the  chamber  pressure  at  which  wheel 
spin  up  begins  for  several  of  the  ABS  cycles. 
The  effect  of  foundation  brake  hysteresis  can 
not  be  estimated  without  data  on  the  brake 
torque  acting  on  the  wheel.  However,  it  may 
not  be  significant  since  this  type  of  hysteresis 
is  most  significant  at  high  brake  chamber 
pressures.  As  shown  in  Figure  17,  the 
hysteresis  time  lags  related  to  wheel  spin  up 
range  from  0.20  to  0.34  seconds.  The  ABS 
cycle  times  of  up  to  0.80  seconds  shown  in 
Figure  17,  are  the  result  of  these  properties 
of  the  foundation  brakes  and  tires  used  on 
heavy  vehicles  today. 

The  inherent  hystereses  of  the  pneumatic 
components  and  foundation  brakes  of  air 
brake  systems  and  in  the  tire  spin  up  rates 
of  heavy  vehicle  wheel/tire  assemblies  have 
to  be  considered  in  the  design  of  antilock 
systems.  It  also  has  to  be  recognized  that 
different  brake  types/configurations  can  have 
different  amounts  of  hysteresis.  An  antilock 
system  which  works  efficiently  with  one  type 
of  brake  may  not  work  as  efficiently  with 
another  type  of  brake. 

b.  ABS  Single  and  Tandem  Axle  Component 
Configurations 

Several  types  of  ABS  configurations  are 
currently  available  for  heavy  vehicles.  In 
order  of  decreasing  complexity  and  cost,  the 
systems  for  tractors  include  those  with:  (1) 
individual  control  of  the  wheels  on  an  axle; 
(2)  side-to-side  control  of  the  wheels  on  a 
tandem  axle  set;  (3)  axle-by-axle  control  of 


the  wheels  on  a  tandem  axle  set;  and  (4) 
tandem  control  of  all  of  the  wheels  on  a 
tandem  set.  With  individual  wheel  control, 
the  most  complicated  and  costly  type  of  ABS, 
each  of  the  wheels  on  an  axle  is  individually 
monitored  and  controlled  using  wheel-speed 
sensors  and  modulator  control  valves  for 
each  wheel.  This  prevents  lockup  at  each 
wheel  and  thus  provides  optimum  stability 
and  control,  especially  on  a  split  mu 
surface."  With  side-to-side  control, '^  all  of 
the  wheels  on  one  side  of  a  tandem  axle  set 
are  controlled  together  by  one  modulator  in 
response  to  wheel  speed  sensor  signals  from 
one  or  more  of  those  wheels.  With  axle-by- 
axle  for  simply,  eixle)  control,  the  wheels  on 
an  axle  (either  on  a  single  axle  or  on  each 
axle  of  a  tandem  axle  set)  are  controlled 
together  by  one  modulator  in  response  to 
wheel  speed  signals  from  the  wheels  on  that 
axle.  With  tandem  control,''  all  four  (or  in 
some  cases,  six)  wheels  on  a  tandem  (or 
tridem)  axle  set  are  controlled  together  by 
one  modulator  in  response  to  wheel  speed 
signals  from  the  wheels  on  one  or  more  of  the 
axles  in  the  tandem  (or  tridem)  axle  set. 

ABS  technology  has  improved  dramatically 
in  recent  years  given  the  use  of  computerized 
components.  Unlike  the  antilock  brake 
systems  in  the  1970s  that  primarily  relied  on 
an  analog  control  technology,  current 
generation  antilock  systems  use  advanced 
digital  control  technology  that  enhances  the 
systems'  efficiency.  Digital  logic  permits  the 
use  of  more  complex  and  sophisticated 
control  strategies  and  reduces  the  time  lags 
in  the  antilock  computer.  More  generally, 
digital  technology  applied  to  motor  vehicles 
has  been  significantly  refined  in  the  last 
twenty  years  to  control  motor  vehicle  fuel 
systems  so  that  vehicles  can  comply  with 
fuel  efficiency  and  pollution  prevention 
regulations. 

c.  ABS  Single  and  Tandem  Axle  Control 
Strategies 

As  discussed  above,  there  are  several 
different  component  configurations  used  to 
equip  an  axle  or  axles  with  ABS. 

For  each  of  the  configurations  for  which 
more  than  one  wheel  is  controlled  by  one 
modulator,  different  wheel  slip  control 
strategies  can  be  used  by  the  ABS  to  control 
wheel  slip  of  those  wheels.  These  are  select 
low  regulation  (SLR),  select  high' regulation 
(SHR).  and  modified  select  high  regulation 
(MSHR),  also  called  "Select  Smart"  (Bendix) 
or  select  low  high  regulation  (SLHR). 


"With  a  split  mu  surface,  the  road  is  divided 
along  its  length  so  that  the  wheels  on  one  side  of 
the  vehicle  are  on  a  high  friction  surface  and  the 
wheels  on  the  other  side  are  on  a  low  friction 
surface.  One  example  of  a  split  mu  surface  is  when 
one  portion  of  a  lane  is  dry  and  another  part  is 
covered  with  ice. 

'"  Side-by-side  control  ABS  can  have  two 
different  wheel  speed  sensor  configurations.  Either 
all  of  the  wheels  on  the  tandem  axle  set  have  their 
own  wheel  speed  sensors,  or  only  the  wheels  on 
one  axle  of  the  tandem  axle  set  have  wheel  speed 
sensors. 

"Tandem  control  ABS  can  have  two  different 
wheel  speed  sensor  configurations.  Either  all  of  the 
wheels  on  the  tandem  axle  set  have  their  own 
wheel  speed  sensors,  or  only  the  wheels  on  one  axle 
of  the  tandem  axle  set  have  wheel  speed  sensors. 


The  select  low  regulation  strategy 
modulates  the  brake  pressure  application  at 
both  wheels  of  an  axle  at  the  same  level 
based  on  the  wheel  speed  signals  from  the 
wheel  that  experiences  the  higher  level  of 
wheel  slip.  On  split  mu  surfaces,  this  control 
strategy  results  in  near  peak  braking  force  on 
the  wheel  that  experiences  the  higher  level 
of  wheel  slip  (the  wheel  that  is  on  the  lower 
friction  side  of  the  road)  and  less  than  peak 
braking  force  on  the  wheel  with  the  lower 
level  of  wheel  slip  (the  wheel  on  the  higher 
friction  side  of  the  road).  One  wheel 
operating  at  a  lower  level  of  wheel  slip  and 
on  a  surface  with  a  higher  friction  level 
means  that  wheel  has  a  greater  capability  to 
provide  additional  stabilizing  force; 
therefore,  providing  a  higher  level  of 
directional  stability  and  control  for  the 
vehicle.  However,  on  split  mu  surfaces  with 
the  coefficient  of  friction  on  one  side  of  the 
road  surface  being  very  different  than  on  the 
other  side,  this  can  result  in  extended 
stopping  distances  since  the  wheel  on  the 
high  coefficient  of  friction  side  is  providing 
much  less  than  the  maximum  level  of  braking 
force  than  can  be  provided  by  that  surface. 

The  select  high  regulation  strategy 
modulates  the  brake  pressure  application  at 
both  wheels  of  an  axle  at  the  same  level 
based  on  the  wheel  speed  signals  from  the 
wheel  that  experiences  the  lower  level  of 
wheel  slip.  On  split  mu  surfaces,  this  control 
strategy  results  in  lockup  of  the  wheel  that 
experiences  the  higher  level  of  wheel  slip, 
which  results  in  that  wheel  providing  less 
than  peak  braking  force  and  near  peak 
braking  force  on  the  wheel  with  the  lower 
level  of  wheel  slip.  One  wheel  operating  at 
a  locked  wheel  condition  means  that  wheel 
has  essentially  no  capability  to  provide  any 
stabilizing  force,  and  the  other  wheel 
operating  at  a  higher  level  of  braking  force 
(near  the  maximum  available  on  the  high 
friction  side  of  the  road)  means  that  wheel 
would  have  a  reduced  capability  to  provide 
stabilizing  force.  This  results  in  a  reduced 
level  of  directional  stability  and  control  for 
the  vehicle  compared  to  the  SLR  strategy. 
However,  on  split  mu  surfaces  with  the 
coefficient  of  friction  on  one  side  of  the  road 
surface  being  very  different  than  on  the  other 
side,  SHR  results  in  shorter  stopping 
distances  compared  to  the  SLR  strategy  since 
the  wheel  on  the  high  coefficient  of  friction 
side  is  providing  near  peak  braking  force. 

The  modified  select  high  regulation 
strategy  combines  the  SLR  and  SHR  control 
strategies.  At  the  beginning  of  a  stop  which 
results  in  excessive  wheel  slip  at  one  wheel, 
the  ABS  controls  wheel  slip  using  the  SLR 
strategy.  While  doing  so,  the  ECU  monitors 
the  level  of  wheel  slip  on  the  wheel  which 
has  the  lower  level  of  wheel  slip  (the  wheel 
on  the  high  friction  side  of  the  road),  and 
from  that  information,  the  ECU  estimates  the 
ratio  of  the  coefficient  of  friction  on  the  high 
friction  side  of  the  road  to  that  on  the  low 
friction  side.  If  this  ratio  exceeds  a  preset 
threshold  and  the  vehicle  speed  is  above  a 
preset  threshold,  the  ECU  increases  the  brake 
application  pressure  to  the  wheels  which 
increases  the  braking  force  provided  by  the 
wheel  with  the  lower  level  of  wheel  slip  (the 


wheel  on  the  high  friction  side  of  the  road) 
and  which  locks  the  wheel  with  the  higher 
level  of  wheel  slip  (the  wheel  on  the  low 
friction  side  of  the  road).  The  ECU  then 
begins  to  control  wheel  slip  using  the  SHR 
strategy  which  results  in  a  higher  level  of 
vehicle  deceleration  (shorter  stopping 
distance)  than  would  result  from  the  use  of 
the  SLR  strategy.  However,  as  noted  above, 
this  results  in  a  reduced  capability  of  the 
both  wheels  to  provide  stabilizing  forces, 
therefore  reducing  the  vehicle's  overall  level 
of  directional  control  and  stability.  Another 
feature  of  the  MSHR  strategy  is  that  even 
when  the  vehicle  velocity  and  ratio  of 
coefficients  of  friction  of  the  split  mu  surface 
thresholds  are  exceeded,  the  ECU  does  not 
immediately  switch  to  the  SHR  control 
strategy  to  reduce  the  risk  that  the  driver  will 
be' surprised  by  an  unexpected  steering  wheel 
"pull"  that  can  result  in  that  control  mode. 
Instead,  the  time  period  over  which  the 
system  transitions  from  SLR  to  SHR  control 
is  adjusted  based  on  the  vehicle's  velocity. 

For  the  individual  wheel  control 
configuration  in  which  each  wheel  is 
controlled  by  its  own  modulator,  there  are 
two  wheel  slip  control  strategies: 
independent  regulation  (IR)  and  modified 
independent  regulation  (MIR).  As  its  name 
implies,  the  independent  regulation  control 
strategy  controls  the  wheel  slip  of  each  wheel 
on  the  axle  independently,  allowing  each 
wheel's  ABS  to  modulate  the  brake 
application  pressure  to  each  wheel  in 
response  to  the  signals  from  the  wheel  speed 
sensor  at  that  wheel  to  maximize  braking 
forces  while  maintaining  sufficient  cap>ability 
to  produce  stabilizing  forces  to  ensure 
vehicle  directional  stability.  Although  this 
control  strategy  is  the  most  effective  at  both 
minimizing  stopping  distance  as  well  as 
ensuring  vehicle  stability,  when  used  on  the 
steering  axle  of  trucks,  truck  tractors  and 
buses,  this  can  lead  to  significant  steering 
wheel  "pull"  on  split  mu  surfaces  which  can 
be  difficult  for  the  driver  to  control. 
Therefore,  ABS  manufacturers  have 
developed  the  MIR  control  strategy  in  which 
the  wheel  slip  is  controlled  using  the  SLR 
strategy  at  the  beginning  of  the  stop.  This 
results  in  equal  braking  forces  at  each  wheel 
which  alleviates  steering  wheel  "pull"  that 
would  occur  on  a  split  mu  surface  with  IR 
control  of  the  steering  axle  brakes.  After  a 
short  period  of  time,  the  ECU  smoothly 
transitions  to  true  IR  control  so  that  the 
buildup  of  any  steering  wheel  pull  is  gradual 
so  that  it  can  easily  be  controlled  by  the 
driver.  NHTSA  understands  that  MIR  control 
strategy  is  used  exclusively  by  all  vehicle 
manufacturers  on  vehicles  which  have 
independent  sensor/modulator  ABS  on  the 
steering  axle.  It  should  be  noted  that  the  SLR 
strategy  also  eliminates  the  problem  of 
steer- ag  wheel  "pull"  on  split  mu  surfaces, 
but  as  indicated  above  does  not  provide  as 
effective  use  of  the  friction  available  on  the 
high  friction  side  of  such  surfaces,  resulting 
in  longer  stopping  distances. 

BILLING  CODE  49ia-6»-P 


UMI 


13266  Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  47  /  Friday,  March  10,  1995  /  Rules  and  Regulations  13267 


1995 


UJ 

< 
CI 


UJ 

cr 

ID 
00 
Ul 

Id 

(T 


Pushout 
Pressure 


H- Transport 

I      [ 


Hysteresis 


ii 


rtect 


TIME 

Figure  1  -  Effect  of  Foundation  Brake  Hysteresis 
on  Brake  Torque  vs.  Brake  Application  Pressure 
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Front  Wheels  Locked  -  Stable  Case 
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Figure  1 1  -  Approximate  Time  Scale 
of  a  Typical  Lockup  Cycle 
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Figure  16  -  An  Antilock  Control  Cycle 
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Figure  17-a 
Brake  Cha.nber  Pressure,  Treadle  Valve  Pressure  and  ABS  Modulator  Activity 
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Figure  18-a 
Brake  Chamber  Pressure  and  Treadle  Valve  Pressure 
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Figure  17-b 
Wheel  Speed  and  ABS  Modulator  Activity 
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Figure  17 
Data  for  the  Left  Wheel  of  the  Intermediate  Drive  Axle  of  a- 6X4  Truck  Tractor  with  a  6S/6M 
ABS  During  a  Lightly  Loaded,  Full  Treadle  Application  Stop  on  Ice 
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Figure  18 
Data  for  the  Left  Wheels  of  theTandem  Drive  Axle  of  a  6X4  Truck  Tractor  with  a  6S/6M  ABS 
During  a  Lightly  Loaded,  Full  Treadle  Application  Stop  on  aHigh  Friction  Surface. 
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Figure  19  -  Wheel  Speed  and  Brale  Pressure 
Response  -  1970's  Antilock  System 
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Figure  20  -  Wheel  Speed  and  Brale  Pressure 
Response  -  1980's  Antilock  System 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DocKet  No.  93-06;  Notice  3] 
RIN  2127-A007 

Federal  Motor  Vehicle  Safety 
Standards;  Stepping  Distance 
Requirements  for  Vehicles  Equipped 
With  Air  Bralte  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  This  notice  reinstates 
stopping  distance  performance 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  for  medium  and  heavy 
vehicles  that  are  equipped  with  air 
brake  systems.  The  requirements  specify 
distances  in  which  different  types  of 
medium  and  heavy  vehicle 
configurations  must  come  to  a  complete 
stop  from  60  mph  on  a  high  coefficient 
of  friction  surface.  The  requirements  are 
designed  to  reduce  the  number  and 
severity  of  crashes. 

This  notice  is  one  part  of  the  agency's 
comprehensive  effort  to  improve  the 
braJcing  ability  of  heavy  vehicles.  In 
another  final  rule  published  elsewhere 
in  today's  Federal  Register,  the  agency 
is  adopting  identical  stopping  distance 
requirements  for  medium  and  heavy 
vehicles  that  are  equipped  with 
hydraulic  brake  systems.  In  a  third  final 
rule  that  responds  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991,  the  agency  is  requiring 
medium  and  heavy  vehicles  to  be 
equipped  with  an  antilock  brake  system 
(ABS)  to  improve  the  lateral  stabiUty 
and  control  ofthe.se  vehicles  during 
braking. 

DATES:  Effective  Dates:  The  amendments 
become  effective  on  March  1,  1997 
Compliance  to  §571.121  with  respect  to 
trailers  and  single  unit  trucks  and  buses 
will  be  required  as  of  March  1.  1998. 
Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  April  10,  1995 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  93- 
06:  Notice  3  and  should  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  S\V  ,  Washington.  DC 
20590 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
GaoTge  Soodoo,  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 


Safety  Administration,  400  Seventh 
Street  SVV.,  Washington,  DC  20590 
(202-366-5892). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Brake  Related  Crashes 

B.  Braking  Devices 

II.  NHTSA  Activities 

A.  Regulatory  History 

B.  Agency  Research 

C.  Heavy  Vehicle  Safety  Report  to  Congress 
HI.  Agency  Proposal   • 

IV  Comments  on  the  Proposal 

V  Agency  Decision 

A.  Overview 

B.  Slopping  Distance  Perfonnance 

1.  Stopping  Distance  Requirements 

2,  Stopping  Distance  Test  Conditions 

a.  Test  Surface  Specification 

b.  Wheel  Lockup  Restrictions 

c.  Control  Trailer 

d.  Vehicle  Loading 

e.  Initial  Brake  Temperature 

f.  Emergency  Stopping  Distance 
Requirements 

g.  Burnish  Procedure 
h.  Parking  Brake  Test 

C.  Threshold  Pressure  Requirement 

D.  Requirements  for  Brake  Linings 

E.  Implementation  Schedule 

F  Intermediate  and  Final  Stage 

Manufacturers/Trailer  Manufacturers 
0.  Costs 

VI.  Rulemaking  Analyses  and  .Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Executive  Order  12612  (Federalism) 
F  Civil  Justice  Reform 

I.  Background 

A.  Brake  Related  Crashes 

Medium  and  heavy  vehicles  '  are 
involved  in  thousands  of  motor  vehicle 
crashes  each  year.  One  of  the  most 
important  factors  that  contributes  to 
these  crashes  is  brake  system 
performance.  Crashes  in  which  braking 
is  a  contributory  factor  can  be  further 
subdivided  into  (1)  crashes  due  to  brake 
failures  or  defective  brakes.  (2) 
runaways  on  downgrades,  due  to 
maladjusted  or  overheated  brakes,  (3) 
crashes  in  which  vehicles  are  unable  to 
stop  in  time,  and  (4)  skidding, 
jackknifing,  or  loss-of-control  crashes 
due  primarily  to  locked  wheels  during 
braking. 

This  final  rule,  reinstating  stopping 
distance  requirements  for  air-brnked 
vehicles  and  the  companion  final  rule 
specifying  stopping  distance 
requirements  for  hydraulically  braked 
heavy  vehicles  will  reduce  the  severity 
of  or  prevent  crashes  attributable  to  a 
heavy  vehicle's  inability  to  stop  in 


time.2  In  these  crashes,  the  heavy 
vehicle's  brakes  function,  but  do  not 
stop  the  vehicle  quickly  enough  to  avoid 
a  crash.  One  way  to  reduce  the  severity 
or  number  of  such  crashes  is  to  improve 
heavy  vehicle  braking  performance  by 
reducing  the  distance  needed  to  stop  a 
vehicle.  Even  if  crashes  of  this  type 
were  not  totally  prevented  by  such 
improvements  in  performance,  the 
improvements  would  reduce  collision 
impact  speeds,  and  thus  reduce  crash 
severity. 

The  following  estimates  regarding 
heavy  vehicle  crashes  are  from 
NHTSA 's  1992  General  Estimates 
System  (GES)  which  is  based  on  data 
transcribed  from  a  nationally 
representative  sample  of  stale  police 
accident  reports  (PARs)  and  the  Fatal 
Accident  Reporting  System  (FARS). 
NHTSA  estimates  that  in  1992  there 
were  about  168,000  crashes  involving 
heavy  combination  vehicles  (excluding 
truck  tractors  when  operating  bobtail, 
i.e..  without  a  trailer).  These  crashes 
resulted  in  about  13,600  injuries  and 
387  fatalities  to  truck  occupants  and 
about  51,500  injuries  and  2.452  fatalities 
to  occupants  of  other  involved  vehicles. 
For  bobtail  truck  tractors  alone,  the 
agency  estimates  that  there  were  about 
8.400  crashes  resulting  in  about  1.200 
injuries  and  39  fatalities  to  truck 
occupants  and  about  2,600  injuries  and 
178  fatalities  to  occupants  of  other 
involved  vehicles.  For  heavy  single-unit 
trucks,  the  agency  estimates  that  there 
were  about  192.600  crashes  resulting  in 
about  15,700  injuries  and  165  fatalities 
to  truck  occupants  and  about  48,300 
injuries  and  891  fatalities  to  occupants 
of  other  involved  vehicles.  In  addition, 
crashes  involving  heavy  vehicles  result 
in  more  expensive  and  severe  property 
damage  than  crashes  involving  light 
vehicles.  ♦ 

It  is  very  difficult  to  quantify  the 
number  of  crashes  in  which  a  vehicle's 
brakes  are  unable  to  stop  the  vehicle  in 
time.  NHTSA  estimates  that  in  1992 
there  were  about  18,000  crashes 
involving  heavy  combination  vehicles 
(excluding  bobtail  truck  tractors).  These 
crashes  resulted  in  about  1,800  injuries 
amd  57  fatalities  to  truck  occupants  and 
about  8.400  injuries  and  754  fatalities  to 
occupants  of  other  involved  vehicles. 
For  bobtail  truck  tractors  alone,  the 
agency  estimates  that  there  were  about 
260  crashes  resulting  in  about  100 
injuries  and  7  fatalities  to  truck 
occupants  and  about  240  injuries  and  48 
fatalities  to  occupants  of  other  involved 
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vehicles.  For  heavy  single-unit  trucks, 
the  agency  estimates  that  there  were 
about  30.100  crashes  resulting  in  about 
4,200  injuries  and  17  fatalities  to  truck 
occupants  and  about  15,000  injuries  and 
276  fatalities  to  occupants  of  other 
involved  vehicles.  The  Final  Economic 
Analysis  (FEA)  provides  greater  detail 
about  how  today's  final  rules  will 
reduce  injuries  and  fatalities  resulting 
from  such  crashes. 

The  agency  emphasizes  that  not  all 
inability-to-stop-in-time  crashes  are 
preventable.  Nevertheless, 
improvements  to  heavy  vehicle  brake 
systems  should  prevent  or  reduce  the 
severity  of  a  significant  number  of  these 
crashes. 

B.  Braking  Devices 

In  order  to  understand  the  discussion 
of  braking  in  this  preamble,  it  is 
necessary  to  be  familiar  with  several 
devices  used  in  braking  systems. 
Therefore,  the  agency  provides  a  brief 
explanation  of  those  devices  below. 

Automatic  front  axle  limiting  valves 
(ALVs)  automatically  limit  the  amount 
of  braking  pressure  applied  at  steering 
axle  brakes.  ALVs  are  typically  installed 
to  allay  the  concern  of  some  drivers 
about  loss  of  steering  control  due  to 
front  wheel  lockup  during  hard  braking 
and  to  reduce  steering  pull  due  to 
unequal  brake  adjustment  on  the  front 
wheel  brakes.  However,  these  devices 
can  actually  increase  the  likelihood  of 
drive  axle  and  trailer  lockup  because  the 
brakes  on  the  front  axle  do  less  than 
their  proportional  share  of  the  braking. 
Therefore,  drivers  must  apply  brakes 
harder  to  stop  the  vehicle.  Accordingly, 
stopping  distance  performance  could,  in 
most  cases,  be  improved  by  eliminating 
the  use  of  ALVs. 

Bobtail  proportioning  valves  (BPVs) 
automatically  reduce  brake  application 
pressure  to  the  drive  axles  of  a  bobtail 
truck  tractor,  thereby  allowing  greater 
use  of  the  vehicle's  stecring-axle  braking 
power.  Bobtail  tractors  demonstrate  the 
worst  stopping  capability  of  all  vehicle 
types,  primarily  because  the  braking 
systems  of  tractors  are  designed  to 
optimize  their  stopping  distance  when 
they  are  towing  a  loaded  trailer.  Without 
the  trailer,  the  lack  of  load  on  the  tractor 
drive  axles  can  cause  premature  wheel 
lockup  and  reduced  stopping  capability. 
An  agency  study  found  that,  on  average, 
the  stopping  distance  of  bobtail  tractors 
is  approximately  122  feet  longer  than 
that  of  tractors  when  connected  to 
loaded  trailers.^  However,  significantly 
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'"NHTSA  Heavy  Duly  Vehicle  Brake  Research 
Program  Report  No.  1,  "Stopping  Capability  of  Air 
Braked  Vehicles,"  (DOT  HS  806  738,  ApriligSS) 
and  Report  No.  9,  "Stopping  Distances  of  1988 
Heavy  Vehicle*." 


shorter  stops  have  been  obtained  when 
bobtails  are  equipped  with  BPVs. 

Load-Sensing  Proportioning  Valves 
(LSVs)  reduce  the  likeUhood  of 
premature  wheel  lockup  by 
mechanically  sensing  drive-axle 
suspension  deflection  that  results  from 
weight  transfer  during  braking,  and 
adjusting  brake  proportioning  based  on 
different  loading  conditions.  However, 
LSVs  carmot  prevent  lockup  of  a 
vehicle's  brakes  if  they  are  applied  too 
hard,  particularly  on  a  low  coefficient  of 
friction  surface. 

Antilock  brake  systems  (ABSs) 
automatically  control  the  amount  of 
braking  pressure  applied  to  a  wheel  so 
as  to  prevent  wheel  lock,  thus 
increasing  stability  and  control  in 
emergency  stops  by  preventing 
skidding,  spinning,  and  jackknifing. 
Today's  stability  and  control  final  rule 
provides  a  detailed  discussion  of  these 
devices. 

II.  NirrSA  ActiviUes 

A.  Regulatory  History 

In  the  notice  of  proposed  rulemaking 
(NPRM)  to  reinstate  stopping  distance 
reiquirements  for  air-braked  vehicles, 
NHTS.\  provided  a  detailed  discussion 
of  the  regulatory  and  judicial  historj'  of 
the  stopping  distance  requirements  for 
air  braked  vehicles.  (58  FR  11009, 
February  23,  1993).  When  last  in  effect, 
the  stopping  distance  requirements  in 
Standard  No.  121  required  all  heavy 
vehicles  to  stop  within  293  feet  from  a 
speed  of  60  mph  on  a  high  coefficient 
of  friction  surface  {i.e.,  a  nonslipperv 
surface  typical  of  dry  concrete).  (41  FR 
8783.  March  1.  1976). 

In  response  to  a  suit  challenging 
Standard  No.  121's  stopping  distance 
requirements,  the  United  States  Court  of 
Appeals  for  the  9th  Circuit  invalidated 
the  Standard's  stopping  distance  and 
"no  lockup"  requirements  for  trucks, 
buses,  and  trailers  in  PACCAR  v. 
NHTSA.  573  F.2d  632,  (9th  Cir.  1978) 
cert,  denied.  439  U.S.  862  (1978).  The 
court  held  that  NHTSA  was  justified  in 
promulgating  a  standard  requiring 
improved  air  brake  systems  and  stability 
mechanisms.  However,  after  reviewing 
the  record  about  reliability  problems 
with  antilock  brake  systems  then  in  use. 
the  court  held  that  the  standard  was 
"neither  reasonable  nor  practicable  at 
the  time  it  was  put  into  effect." 
The  court  further  stated  that: 

*   *   *  those  parts  of  the  Standard  requiring 
heavier  axles  and  the  antilock  device  should 
be  suspended.  The  evidence  indicates  that 
this  can  be  accomplished  if  we  hold,  as  we 
do.  that  the  stopping  distance  requirements 
from  60  mph  are  invalid  *   *   *  We  hold  only 
that  more  probative  and  convincing  data 
evidencing  the  reliability  and  safety  of 


vehicles  that  ar«  equipped  with  antilock  and 
in  use  must  be  available  before  the  agency 
can  enforce  a  standard  requiring  its 
installation. 

The  stability  and  control  final  rule 
contains  a  detailed  discussion  about  the 
PACCAR  decision  and  how  the  agency 
has  responded  to  the  findings  in  that 
decision.  The  Agency  has  decided  to 
specify  different  stopping  distances  for 
different  configurations  of  heavy 
vehicles.  Today's  requirements  can 
further  be  distinguished  from  those 
invalidated  in  the  1970s  by  the  fact  that 
manufacturers  will  not  need  to 
significantly  redesign  their  brakes  or  use 
overly  aggressive  foundation  brakes  to 
comply  with  the  requirements  being 
established  in  today's  final  rule. 

Even  though  the  stopping  distance 
requirements  being  specified  in  today's 
final  rule  are  generally  less  stringent  for 
some  configurations  than  those 
invalidated  by  the  PACCAR  decision, 
the  agency  believes  that  the  braking 
requirements  in  today's  final  rules, 
taken  as  a  whole,  significantly  enhance 
the  overall  braking  performance  of  air- 
braked  vehicles  given  the  agency's 
decision  to  require  these  vehicles  to  be 
equipped  with  ABS. 

B.  Agency  Research 

As  a  part  of  its  review  of  heavy 
vehicle  braking,  NHTSA  has  issued  two 
reports  on  the  stopping  distance 
capabihty  of  several  different  types  of 
heavy  air-braked  vehicles  in  various 
loading  conditions.*  The  agency  also 
festedsome  vehicles  equipped  with 
ALVs,  BPVs,  and  ABS,  thus  allowing 
comparisons  of  stopping  distances  with 
and  without  these  devices.  The  tests 
were  conducted  on  school  buses,  transit 
buses,  single  unit  trucks,  tractor  trailers 
in  the  loaded  and  empty  conditions  and 
with  various  equipment  (with  ABS 
activated  and  deactivated,  and  with  and 
without  ALVs  and  BPVs).  Among  the 
conclusions  reached  by  the  agency  on 
the  basis  of  the  test  data  were:  (1)  ALVs 
significantly  degrade  straight  line 
stopping  performance,  especially  in  the 
bobtail  configuration  (with  stopping 
distances  as  long  as  531  feet);  (2)  BPVs 
significantly  reduce  the  stopping 
distances  of  bobtail  tractors;  (3)  ABSs 
are  effective  in  providing  short,  stable 
stops  in  all  operating  conditions;  (4) 
ABSs  provide  the  greatest  performance 
gain  in  the  bobtail  configuration,  where 
stable  stops  as  short  as  233  feet  were 
obtained;  (5)  braking  performance  of 
bobtail  tractors  and  empty  single  unit 


*  NHTSA  Heavy  Duty  Vehicle  Brake  Research 
Program  Report  No.  1,  "Stopping  Capability  of  Air 
Braked  Vehicles."  (DOT  HS  806  738.  April  1985) 
and  Report  No.  9,  "Slopping  Distances  of  1988 
Heavy  Vehicles."  DOT  HS  807  531,  February  1990 
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trucks  could  be  improved  by  removing 
ALVs  from  both  vehicle  types  and 
installing  BPVs  on  bobtails:  and  (6)  a 
stopping  distance  perfonnance 
requirement  for  truck  tractors  with 
empty  trailers  would  not  provide  any 
additional  performance  benefits  that 
could  not  be  achieved  through 
specifying  requirements  for  either  the 
bobtail  or  loaded  condition. 

C.  Heavy  Vehicle  Safety  Report  to 
Congress 

In  response  to  section  9107  of  the 
Truck  and  Bus  Regulatory  Reform  Act  of 
1988.  NHTSA  submitted  a  report  to 
Congress  titled  "Improved  Brake 
Systems  for  Commercial  Vehicles." 
(DOT  HS  807  706.  April  1991.)  *  After 
discussing  crash  data  concerning  heavy 
vehicle  brake  systems,  the  report 
explained  the  factors  that  are  related  to 
braking  effectiveness,  stability  and 
control  during  braking,  and  braking 
system  compatibility.  The  report 
indicated  that  stopping  distances  and 
vehicle  stability  could  be  improved  by 
not  equipping  heavy  vehicles  with 
ALVs  and  instead  equipping  them  with 
BPVs,  load-sensing  proportioning 
valves,  and  antilock  brake  systems. 

ni.  Agency  Proposal 

On  February  23. 1993,  NHTSA 
proposed  to  amend  Standard  No.  121  to 
reinstate  stopping  distance  performance 
requirements  for  stops  from  60  mph  on 
a  high  coefficient  of  friction  surface  for 
trucks,  truck  tractors,  and  buses  that  are 
equipped  with  air  brake  systems  (58  FR 
1 1009).  Based  on  testing  at  VRTC,  the 
Agency  proposed  different  stopping 
distances  for  different  configurations  of 
heavy  vehicles.  Specifically,  the  Agency 
proposed  that  unloaded  single  unit 
trucks  and  bobtail  tractors  stop  within 
335  feet,  loaded  single  unit  trucks  stop 
within  310  feet,  and  all  buses  stop 
within  280  feet.  The  Agency  proposed 
two  alternatives  for  testing  a  truck 
tractor  in  the  loaded  condition  and 
stated  that  one  of  the  alternatives  would 
be  chosen  for  the  final  rule.  The  first 
alternative  proposed  that  the  truck 
tractor  be  tested  with  a  braked  control 
trailer  and  stop  within  280  feet,  while 
the  second  alternative  proposed  that  the 
truck  tractor  be  tested  with  an  unbraked 
control  trailer  and  stop  within  355  feet. 
The  Agency  explained  that  its  long-term 
objective  is  to  upgrade  the  braking 
efficiency  of  heavy  vehicles  to  enable 
them  to  make  controlled,  stable  stops, 
under  all  loading  and  road  surface 


'This  report  may  be  oxAmined  81  the  Agency's 
Technical  Reference  Office,  room  S108.  at  no 
charge.  It  is  available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield.  VA  22161 
for  a  small  charge. 


conditions.  The  Agency  believed  that 
the  proposed  requirements  would 
reduce  the  disparity  in  braking  ability 
between  heavy  vehicles  and  passenger 
cars.  On  the  same  day.  the  Agency 
proposed  identical  stopping  distance 
requirements  for  heavy  vehicles 
equipped  with  hydraulic  brakes  (58  FR 
11003).  The  Agency  stated  that  many 
vehicles  were  already  able  to  comply 
with  the  proposed  requirements.  The 
inadequate  performance  of  those 
vehicles  that  were  not  able  to  comply 
was  due  to  either  poor  brake  torque 
balance  between  the  vehicles'  a^ les 
resulting  in  premature  lockup  of  the 
wheels  on  the  vehicles'  rear  axles  or  a 
lack  of  suiTiciont  total  brake  torque 
capability.  Those  vehicles  that  exhibited 
poor  brake  balance  could  be  brought 
into  compliance  by  installing  ABS,  or  by 
adding  BPVs  and/or  eliminating  ALVs. 
Those  vehicles  that  lack  sufficient  total 
brake  torque  capability  could  be  brought 
into  compliance  by  incorporating 
relatively  minor  changes  to  their 
foundation  brake  components  involving 
the  substitution  of  other  currently 
available  components. 

NHTSA  proposed  that  air-braked 
vehicles  would  have  to  come  to  a 
complete  stop  within  a  12-foot-wide 
lane  with  restrictions  on  which  wheels 
would  be  permitted  to  lockup  during 
the  stop.  'The  proposal  requested 
comments  about  whether  and  to  what 
degree  wheel  lockup  during  testing 
would  be  permitted.  Specifically,  the 
Agency  proposed  to  allow  unlimited 
lockup  below  20  mph  and  defined  two 
types  of  wheel  lockup  allowed  above  20 
mph:  "f)emiissible  wheel  lockup," 
which  is  defined  as  100  percent  wheel 
slip  of  one  or  more  wheels  for  a 
duration  of  one  second  or  less  *>  for 
testing  purposes,  and  "limited  lockup," 
which  '.3  defined  as  lockup  of  not  more 
than  one  wheel  per  axle  or  two  wheels 
per  tandem.  In  addition,  NHTSA 
proposed  test  conditions  related  to  the 
road  test'surface,  the  use  of  a  braked  or 
unbraked  control  trailer,  and  the  initial 
brake  temperature.  NHTSA  also 
proposed  specifying  a  threshold 
pressure  to  enhance  brake  force 
compatibility  between  tractors  and 
trailers. 

IV.  Comments  on  the  Proposal 

NHTSA  received  49  comments  in 
response  to  the  NPRM.  Commenters 
included  heavy  vehicle  manufacturers, 
brake  manufacturers,  safety  advocacy 
groups,  heavy  vehicle  users,  industry 
trade  associations,  and  other 
individuals.  The  American  Automobile 


^As  explained  below,  the  final  rule  refers  to  this 
concept  as  "momentary  wheel  lockup." 


Manufacturers  Association  (AAMA) 
submitted  joint  comments  on  behalf  of 
the  eight  major  domestic  manufacturers 
of  heavy  vehicles:  Chrysler.  Ford. 
Freightliner,  General  Motors  (GMl, 
Mack  Trucks.  Navistar,  PACCAR,  and 
Volvo-GM 

All  the  commenters  supported  the 
Agency's  decision  to  reinstate  stopping 
distance  requirements  for  heavy 
vehicles  equipped  with  air  brakes. 
However,  they  offered  mixed  views 
about  the  specific  stopping  distances 
being  proposed.  CM.  Navistar,  Heavy 
Duty  Brake  Manufacturers  Council 
(HDBMC),  and  Rockwell  WABCO  stated 
that  the  proposed  stopping  distance 
requirements  are  appropriate.  In 
contrast,  the  Insurance  Institute  for 
Highway  Safety  (IIHS).  the  Coalition  for 
Consumer  Health,  and  Advocates  for 
Highway  Safety  (Advocates)  believed 
that  the  required  distances  should  be 
much  shorter  for  trucks  and  buses. 
Advocates  stated  that  the  proposal  did 
little  more  than  "grandfather"  existing 
braking  capabilities  and  therefore  would 
not  result  in  the  best  available  braking 
performance  for  large  trucks. 

The  American  Trucking  Association 
(ATA).  IIHS  and  several  other 
commenters  suggested  that  the  Agency 
should  merge  the  proposed  stopping 
distance  and  stability  requirements  into 
a  common  rulemaking,  thereby  allowing 
the  industry  to  implement  a  more 
effective  test  program. 

Commenters  also  addressed  specific 
issues  raised  in  the  NPRM.  including 
vehicle  test  speed,  the  test  surface 
specification,  the  control  trailer,  wheel 
lockup  restrictions,  the  initial  brake 
temperature,  the  failed  system  test, 
vehicle  loading,  the  threshold  pressure 
requirements,  the  parking  brake  test,  the 
burnish  procedures,  and  the 
implementation  schedule  for  the 
requirements.  More  specific  discussions 
of  these  comments,  and  the  Agency's 
responses  to  them,  are  set  forth  below. 

V.  Agency  Decision 

A.  Overview 

Based  on  the  Fatal  Accident  Reporting 
System  (FARS)  and  other  crash  data, 
test  data  from  the  agency's  heavy 
vehicle  brake  research  program, 
comments  on  the  NPRM.  and  other 
available  information.  NHTSA  has 
decided  to  amend  Standard  No.  121  to 
reinstate  stopping  distance  performance 
requirements  for  heavy  vehicles  that  are 
equipped  with  air  brake  systems. 
Separate  requirements  for  stopping  from 
60  mph  on  a  high  coefficient  of  friction 
surface  are  specified  for  four  different 
heavy  vehicle  configurations.  The 
requirements  are  designed  to  reduce  the 


distance  needed  for  these  vehicles  to 
come  to  a  complete  stop,  thereby 
reducing  the  severity  and  number  of 
crashes. 

As  noted  above,  this  notice  is  one  part 
of  the  Agency's  comprehensive  effort  to 
improve  the  braking  ability  of  heavy 
vehicles.  In  a  second  final  rule 
published  elsewhere  in  today's  Federal 
Register,  the  Agency  is  adopting 
identical  stopping  distance 
requirements  for  heavy  vehicles  that  are 
equipped  with  hydraulic  brake  systems. 
The  Agency  believes  that  it  is 
appropriate  to  specify  identical  stopping 
distance  requirements  for  similar 
vehicles.  In  a  third  final  rule,  the 
Agency  is  responding  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991  by  requiring  each  heavy 
vehicle  to  be  equipped  with  an  antilock 
brake  system  to  improve  its  lateral 
stability  and  control  during  braking. 

B.  Stopping  Distance  Performance 

1.  Stopping  Distance  Requirements 

Based  on  its  testing  at  VRTC,  NHTSA 
proposed  different  stopping  distances 
for  various  categories  of  vehicles  when 
tested  at  a  speed  of  60  mph  on  a  surface 
with  a  peak  friction  coefficient  (PFC)  of 
0.9,  as  follows: 

Loaded  and  Unloaded  Buses 280  ft. 

Loaded  Truck  Tractors  with  Braked 

Control  Trailer 280  ft 

Loaded  Truck  Tractors  with  Unbraked 

Control  Trailer 355  ft 

Loaded  Single-Unit  Trucks 310  ft. 

Unloaded  Single-Unit  Trucks  ft  Truck 

Tractors  (BobUii) 335  ft 

The  agency  proposed  different 
requirements,  instead  of  a  single  across- 
the-board  requirement  like  the  one 
invalidated  by  the  PACCAR  court, 
because  a  single  requirement  for  all 
heavy  vehicles  with  fully  operational 
service  brakes  would-be  too  stringent  for 
bobtail  tractors  and  unloaded  single  unit 
trucks,  but  not  stringent  enough  for 
buses  and  for  tractor  trailers  in  the 
loaded  condition. 

AAMA  and  most  other  industry 
commenters  agreed  with  the  stopping 
distance  values  proposed  for  the  various 
vehicle  configurations.  AllicdSignal 
commented  that  these  requirements  are 
compatible  with  its  view  of  using  BPVs 
to  achieve  increased  deceleration  on  air- 
braked  tractors,  while  maintaining 
lateral  stability  in  the  bobtail  mode. 
Nevertheless,  it  requested  that  ALVs  not 
be  prohibited  since  it  believed  that  these 
devices  are  appropriate  on  some 
vehicles,  particularly  those  with  large 
ftx)nt  brakes.  AlliedSignal  recommended 
that  if  an  ALV  is  used  on  a  vehicle,  it 
should  be  automatically  deactivated 
when  the  tractor  is  in  the  bobtail  mode. 


ATA  agreed  with  the  proposal  to  specify 
different  stopping  distances  for  different 
types  and  loadings  of  vehicles.  It  also 
agreed  with  specifying  the  same 
stopping  distances  for  air-braked  and 
hydraulically-braked  vehicles  of  the 
same  type  and  with  the  same  loading. 

Other  commenters  opposed  some  of 
the  proposed  stopping  distance  values 
on  the  ground  that  they  were  too 
stringent.  HDBMC  stated  that  certain 
vehicles  would  have  difficulty 
complying  with  the  proposed  stopping 
distances  because  they  are  over-braked 
when  the  rear  axles  are  unloaded,  and 
under-braked  during  emergency  system 
stops.  Lucas  was  concerned  that  the 
service  brake  stopping  distances 
obtained  during  the  agency's  testing  do 
not  have  a  10  percent  margin  less  than 
the  proposed  280  feet  from  60  mph.  In 
order  to  obtain  an  acceptable  margin. 
Lucas  stated  that  vehicle  manufacturers 
will  have  to  equip  certain  vehicles  with 
larger  front  brakes,  which  would 
represent  a  major  change  on  some 
vehicles. 

In  contrast,  other  commenters  stated 
that  the  proposed  stopping  distances 
were  not  sufficiently  stringent. 
Advocates  stated  that  the  proposed 
stopping  distances  simply  ratify  the 
braking  distances  currently  achieved  by 
manufacturers  and  do  not  seek  to 
improve  real-world  braking 
performance.  It  stated  that  except  for  the 
280-foot  requirement  for  buses  and 
loaded  tractors  with  a  braked  control 
trailer,  all  of  the  other  proposed 
stopping  distances  are  longer  than  the 
293  feet  established  before  PACCAR. 
Similarly,  IIHS  stated  that  the  proposals 
do  not  go  far  enough  toward  requiring 
the  best  available  braking  for  heavy 
vehicles. 

Based  on  the  comments  and  other 
available  information,  NHTSA  has 
decided  to  adopt  the  stopping  distances 
proposed  in  the  NPRM  for  the  following 
categories  of  vehicles  when  tested  at  a 
speed  of  60  mph  on  a  surface  with  a 
PFC  of  0.9: 

Loaded  and  Unloaded  Buses' 280  ft. 

Loaded  Truck  Tractors  with  Unbraked 

Control  Trailer" 355  ft. 

Loaded  Single-Unit  Trucks 310  ft. 

Unloaded  Single-Unit  Trucks  ft  Truck 

Tractors  (Bobtail) 335  ft. 

As  it  stated  in  the  NPRM,  NHTSA 
agrees  with  HDBMC  that  a  small 
number  of  vehicles  will  have  to  be 
modified  to  comply  with  the  reinstated 


^The  final  rule  amending  Standard  No.  105 
discusses  in  detail  the  stopping  distances 
applicable  to  hydraulic-braiied  school  buses. 

"  As  explained  in  the  section  l>elow  titled  "control 
trailers."  the  agency  proposed  but  decided  not  to 
adopt  a  revised  braked  control  trailer  test  condition. 


Stopping  distance  requirements.  The 
agency  notes  that  the  companion  final 
rule  requiring  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems 
will  improve  the  braking  of  those 
vehicles  whose  braking  performance  is 
limited  due  to  poor  brake  torque 
balance,  and  will  enable  them  to  comply 
with  the  stopping  distance 
requirements.  For  those  vehicles  that 
will  require  changes  to  their  foundation 
brakes,  so  as  to  provide  greater  brake 
torque  capability,  the  agency  believes 
that  adequate  leadtime  is  being 
provided  to  minimize  the  task  of 
achieving  compliance  with  the 
requirement. 

NHTSA  notes  that  while  the 
companion  final  rule  requiring  heavy 
vehicles  to  be  equipped  with  ABSs  will 
reduce  the  need  to  eliminate  front  axle 
ALVs  on  single  unit  trucks  and  truck 
tractors  and  to  install  rear  axle  BPVs  on 
truck  tractore,  the  agency  would  still 
encourage  vehicle  manufacturers  to  do 
so.  Vehicles  without  ALVs  and/or  with 
BPVs  can  be  braked  at  higher  levels  of 
deceleration  before  the  vehicle's  ABS  is 
activated,  which  the  agency  believes 
will  improve  the  vehicle's  driveability. 
The  Agency  is  aware  of  at  least  one 
manufacturer  of  ABSs  that  currently 
recommends  the  incorporation  of  BPVs 
on  truck  tractors  equipped  with  ABS. 

2.  Stopping  Distance  Test  Conditions 

a.  Test  Surface  Specification 

In  the  NPRM,  NHTSA  proposed  that 
the  60-mph  stopping  distance  tests  be 
performed  on  a  test  surface  with  a  PFC 
of  0.9,  which  is  typical  of  dry  concrete. 
In  formulating  the  proposal,  the  agency 
considered  whether  the  proposed  test 
surface  specification  raises 
practicability  or  objectivity  concerns  in 
light  of  PACCAR.  Based  on  its  testing, 
the  agency  tentatively  concluded  that 
specifying  a  test  surface  with  a  high  PFC 
would  reasonably  represent  stopping  on 
a  dry  siu'face  and  would  not  be  a 
significant  source  of  variability  in  the 
stopping  distance  tests.  The  Agency 
requested  comments  on  the  proposed 
test  surface  specification. 

Several  commenters  addressed  the 
aopropriate  PFC  for  the  test.  AAMA  and 
Navistar  commented  that  the  test 
surface  should  be  specified  at  a  PFC  of 
1.0  because  that  PFC  value  would 
remove  the  influence  of  test  road 
variability  from  compliance  testing. 
AAMA  provided  data  that  showed  that 
in  the  course  of  six  months,  the  PFC 
varied  between  0.85  and  0.95,  and 
averaged  0.90  over  ten  readings  taken 
approximately  twice  each  month. 
According  to  Navistar,  its  data  showed 
PFCs  that  ranged  from  0.91  to  0.98. 


UMI 


13290  Federal  Register  /  Vol.  60,  No.  47  /  Friday,  March  10,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Rules  and  Regulations         13291 


AAMA  argued  that  since  the  majority  of 
actual  test  surfaces  nominally  exceed 
PFC  0.9,  a  specification  of  0.9  would 
impose  a  cost  burden  on  manufacturers 
trying  to  maintain  the  test  surface  near, 
but  below,  the  0.9  value.  AAMA  stated 
that  "worldwide  support"  has  been 
expressed  for  specifying  a  test  surface 
with  a  PFC  of  1.0.  Volvo  CM  provided 
results  of  the  Motor  Vehicle  Safety 
Research  Advisory  Committee 
(MVSRAC)  Antilock  Brake  System 
(ABS)  Task  Force  "Round  Robin" 
testing,  which  showed  that  on  high 
coefficient  of  friction  surfaces  with  FFCs 
ranging  from  0.87  to  1.00,  the  stopping 
distances  of  the  three  test  vehicles 
remained  relatively  constant  when 
tested  in  the  bobtail  condition.  This 
indicates  stopping  performance  on  a  dry 
surface  is  not  significantly  affected  by 
variability.  Strait-Stop  requested  that  a 
tolerance  of  ±  0.1  relative  to  0.9  should 
be  specified  to  accommodate  real-world 
limitations. 

Based  on  the  industry-government 
cooperative  testing  to  evaluate  the  effect 
of  fluctuations  of  PFC  on  vehicle 
stopping  performance.  NHTSA  reaffirms 
its  belief  that  a  PFC  of  0.9  reasonably 
represents  a  typical  dry  surface  and  will 
not  be  a  significant  source  of  variability 
in  the  stopping  distance  tests.  (Public 
Files  Docket  PF88-01,  MVSRAC  ABS 
Task  Force,  Round  Robin  No.  1).  Testing 
indicates  that  the  expected  minor 
variabihty  of  a  high  coefficient  of 
friction  surface  appears  to  have  a 
negligible  impact  on  vehicle  stopping 
distance  performance.  Variation  of  the 
average  stopping  distances  for  the  six 
different  surfaces  (with  PFCs  ranging 
from  0.89  to  0.94)  was  small,  with  the 
deviation  from  the  average  being  only  5 
feet.  Accordingly,  the  agency  believes 
that  any  variability  in  the  stopping 
performance  on  a  high  coefficient  of 
friction  surface  is  more  likely  due  to 
variation  in  the  vehicle's  performance 
rather  than  test  surface  variability. 
NHTSA  has  decided  that  a  test  road 
surface  specification  of  PFC  1.0  would 
result  in  practicability  problems  for  the 
agency,  since  it  would  have  to  conduct 
compHance  testing  on  a  surface  with  a 
PFC  higher  than  1.0.  Such  a  surface  is 
difficult  to  find.  The  agency  also  notes 
that  General  Motors  conducted  an 
extensive  survey  of  actual  road  surfaces, 
which  indicated  that  a  PFC  of  0.9  is 
fairly  typical. 

NHTSA  notes  that  AAMA's  claim  that 
there  is  worldwide  support  for 
specifying  a  PFC  of  1.0  is  incorrect.  The 
agency  notes  that  when  the  issue  was 
discussed  by  the  ECE  in  the  context  of 
the  international  harmonization  of  brake 
standards,  the  decision  was  to  specify  a 


PFC  of  0.9«.  Moreover,  when  the 
Organization  International  des 
Constructeurs  d'Automobiles  (OICA) 
proposed  adopting  a  PFC  of  1.0,  no 
country  supported  such  a  requirement. 

NHTSA  has  decided  not  to  adopt 
Strait-Stop's  request  to  specify  a 
tolerance  for  the  test  surface.  The 
agency  notes  that  in  specifying  the  test 
conditions  applicable  to  the  test  surface, 
the  agency  does  not  provide  a  range  of 
permissible  test  surfaces.  Instead,  the 
braking  standards  set  forth  specific, 
objective  criteria  for  the  test  surface 
according  to  which  the  agency  conducts 
its  compliance  testing. 

b.  Wheel  Lockup  Restrictions 

In  the  NPRM,  NHTSA  proposed  that 
the  straight  line  stopping  distance  test 
be  conducted  without  locking  more  than 
one  wheel  per  axle  or  two  wheels  per 
tandem  at  speeds  greater  than  20  mph. 
In  addition,  the  agency  proposed  to 
allow  unlimited  lockup  at  20  mph  or 
below,  and  to  allow  permissible  wheel 
lockup  for  testing  purposes.  NHTSA 
believed  that  allowing  limited  wheel 
lockup  combined  with  permissible 
wheel  lockup  at  speeds  above  20  mph 
would  ensure  a  safe  and  reasonably 
repeatable  test  condition,  while 
providing  an  indication  of  a  vehicle's 
stability  up  to  the  vehicle's  braking 
performance  limit.  These  provisions 
addressing  wheel  lockup  were  based  on 
the  previously  mentioned  stopping 
distance  tests  conducted  at  VRTC. 
NHTSA  requested  comments  about  the 
degree  to  which  lockup  should  be 
permitted  and  under  what 
circumstances,  including  whether  to 
allow  unrestricted  wheel  lockup  of  test 
vehicles. 

Commenters  addressed  four  distinct 
issues  with  respect  to  the  wheel  lockup 
restrictions:  (1)  Specifying  various  types 
of  lockup  that  would  be  allowed;  (2) 
applying  the  wheel  lockup  restrictions 
to  ABS  equipped  axles;  (3)  applying  the 
wheel  lockup  restrictions  to  certain 
other  axles;  and  (4)  applying  the  wheel 
lockup  restrictions  to  emergency  system 
stops. 

AlliedSignal,  ATA,  AAMA,  and 
Strait-Stop  commented  that  the  w'heel 
lockup  restrictions  were  not  clear. 
AlliedSignal  suggested  that 
"permissible"  and  "limited"  be 
replaced  by  one  term,  and%iat  wheel 
lockup  be  defined  as  100  percent  wheel 
slip  at  both  wheels  on  an  axle  or  more 
than  two  wheels  on  a  tandem  for  a 
duration  greater  than  one  continuous 


'Eleventh  Informal  Meeting  on  Hannonization  of 
Brake  SUndards,  August  26-27, 1991  and  29th 
Meeting  of  Experts  on  Brakes  and  Running  Clear, 
August  28-30,  1991. 


second.  AAMA  requested  that  "wheel 
lock  restriction"  be  defined  "as  100 
percent  wheel  slip  of  both  wheels  of  an 
axle,  or  more  than  two  wheels  on  a 
tandem,  for  a  duration  greater  than  one 
continuous  second."  Strait-Stop 
requested  that  permissible  wheel  lockup 
be  defined  as  lockup  of  one  or  more 
wheels  at  100  percent  slip  for  a 
reasonable  time.  ATA  stated  that  the 
proposed  regulatory  language  does  not 
clearly  indicate  whether  unlimited 
wheel  lockup  is  permitted  at  speeds 
below  20  mph. 

After  reviewing  these  comments, 
NHTSA  has  decided  to  adopt  the 
proposed  concepts  pertaining  to  wheel 
lockup  restrictions  in  the  stopping 
distance  test,  with  some  modifications 
to  enhance  the  provision's  clarity.  Aside 
from  defining  wheel  lockup  as  100 
percent  slip,  and  renaming  "permissible 
wheel  lockup"  as  "momentary  wheel 
lockup, "  NHTSA  has  decided  that  it  is 
clearer  to  specify  the  concept  directly  in 
the  stopping  distance  requirement  in 
S5.3.1  instead  of  defining  the  various 
types  of  lockup  [e.g.,  momentary 
(permissible)  lockup,  limited  lockup, 
unlimited  lockup)  and  then  referencing 
them  in  S5.3.1.  Accordingly,  a  vehicle  is 
required  to  stop  with  wheel  lockup 
permitted  under  the  following 
conditions.  At  vehicle  speeds  above  20 
mph,  one  wheel  on  any  axle  or  two 
wheels  on  any  tandem  may  lock  up  for 
any  duration.  At  vehicle  speeds  above 
20  mph,  wheels  on  certain  axles  [i.e., 
nonsteerable  axles  other  than  the  two 
rearmost  nonliftable,  nonsteerable  axles) 
may  lock  up  for  any  duration.  At  vehicle 
speeds  above  20  mph,  any  wheel  not 
permitted  to  lock,  as  described  in  the 
two  conditions  above,  may  lock  up 
repeatedly,  wdth  each  lockup  condition 
having  a  duration  of  one  second  or  less. 
At  vehicle  speeds  of  20  mph  or  less,  any 
wheel  may  lock  up  for  any  duration. 
These  exceptions  allowing  certain  types 
of  lockup  are  based  on  the  above- 
mentioned  tests  conducted  at  VRTC. 

In  establishing  the  requirements 
applicable  to  wheel  lockup  restrictions, 
NHTSA  examined  the  commenters' 
recommended  definitions  for  wheel 
lockup  restriction.  The  Agency  believes 
that  these  definitions  achieve  only  part 
of  the  Agency's  objective  in  establishing 
wheel  lockup  restrictions.  The  Agency 
interprets  AAMA's  definition  as 
allowing  both  wheels  on  an  axle  to  lock 
up  (100  percent  slip)  for  up  to  one 
second.  However,  AAMA's 
recommended  definition  is  unclear 
about  whether  one  wheel  is  allowed  to 
remain  locked  up  for  the  duration  of  the 
stop.  NHTSA  beheves  that  it  would  be 
necessary  to  add  additional  wording  to 
AAMA's  definition  to  achieve  the  same 


objective  that  is  already  achieved  by  the 
Agency's  requirements. 

Several  commenters  stated  that  the 
wheels  on  any  axle  controlled  by  ABS 
should  be  excluded  from  wheel  l(x;kup 
constraints.  Rockwell  International 
stated  that  the  proposed  stopping 
distance  regulation  will  become 
obsolete  soon,  since  the  references  to 
permissible  and  limited  wheel  lockup 
will  be  superseded  by  the  ABS 
regulation.  Rockwell  WABCO  stated 
that  the  proposed  stability  and  control 
rulemaking  will  resolve  problems  with 
respect  to  the  wheel  lockup  definitions. 
AAMA  expressed  its  concern  that 
imposing  wheel  lockup  constraints  on 
ABS-equipped  vehicles  could  pose 
practicability  problems  during  tests.  For 
example,  AAMA  said  that  the  test  driver 
could  be  required  to  modulate  brake 
pressure  in  order  to  prevent  wheel 
lockup  on  axles  not  equipped  with  ABS. 
at  the  same  time  the  ABS  is  cvcling. 

NHTSA  believes  that  the 
requirements  in  S5.3.1  continue  to  be 
necessary,  notwithstanding  the 
Agency's  decision  to  require  heavy 
vehicles  to  be  equipped  with  antilock 
brake  systems.  The  Agency  believes  that 
the  limited  lockup  and  momentary 
lockup  restrictions  will  not  impose  any 
unreasonable  or  currently  unachievable 
performance  requirement  on  antilock 
systems  during  the  stopping  distance 
test,  since  the  amount  of  lockup  allowed 
by  these  restrictions  is  considerably 
greater  lockup  than  allowed  by  any 
currently  available  antilock  system.  The 
antilock  requirement  specifies  that  an 
ABS  on  a  truck  tractor  must  control  "the 
wheels  of  at  least  one  front  axle  of  the 
vehicle  and  the  wheels  of  at  least  one 
rear  axle  •   *   •"  Therefore,  if  a  vehicle 
is  equipped  with  ABS  on  only  one  axle 
of  a  rear  tandem,  the  limited  and 
momentary  lockup  requirements  ensure 
that  the  vehicle  can  be  braked  without 
excessive  wheel  lockup  of  the  wheels, 
including  those  controlled  by  ABS. 
Even  if  both  non-ABS-controlled  wheels 
of  the  tandem  lock  for  the  duration  of 
the  stop  (they  meet  the  limited  lockup 
requirement  test),  the  ABS-controlled 
wheels  would  then  be  allowed  to  lock 
for  a  duration  of  one  second  or  less,  at 
speeds  above  20  mph.  The  Agency, 
therefore,  does  not  agree  with  the  claims 
that  the  backup  restrictions  would 
prohibit  ABS  on  some  vehicles,  or  that 
they  would  pose  practicability  problems 
for  test  drivers. 

NHTSA  believes  that  AAMA's 
concern  about  problems  with  specifying 
wheel  lockup  i-estrirtions  is  imrealistic. 
The  Agency  is  unaware  of  any  currently 
used  antilock  system  that  would  allow 
wheel  lockups  that  would  not  comply 
with  the  above  restrictions. 


Rockwell  WABCO  further  stated  that 
the  wheel  lock  issue  can  be  resolved  by 
requiring  the  vehicle  to  remain  in  the 
12-foot-wide  lane  during  testing  to  the 
stopping  distance  requirements. 

NHTSA  believes  that  Rockwell 
WABCO's  suggestion  that  the  sole 
requirement  be  that  a  vehicle  stay 
within  a  12-foot-wide  lane  does  not 
adequately  take  into  consideration  that 
on  a  smooth,  flat,  and  straight  surface, 
a  vehicle  with  locked  wheels  might 
possibly  stay  within  the  lane. 
Accordingly,  such  a  stop  would  not 
fully  demonstrate  the  capability  of  a 
vehicle  to  provide  stable  stops  at  the 
limit  of  the  vehicle's  braking 
performance. 

Several  commenters  recommended 
that  the  wheel  lockup  restrictions  not  be 
applicable  to  emergency  system  stops. 
AAMA  recommended  that  wheel  lockup 
constraints  only  apply  to  full  service 
stops  "to  avoid  compromises  to  full 
system  performance  for  the  sake  of 
partial  system  wheel  lock." 

NHTSA  agrees  with  these  comments. 
In  its  present  form,  the  restrictions  on 
wheel  lockup  in  Standard  No.  121 
appear  in  S5.3.1.  and  thus  do  not  apply 
to  the  emergency  stops  specified  in 
S5.7.1.  The  NPRM  did  not  propose  to 
extend  those  restrictions  to  emergency 
braking,  and  the  Agency  is  not  making 
such  a  change  in  this  final  rule. 

c.  Control  Trailer 

In  the  NPRM,  NHTSA  proposed  two 
alternatives  for  testing  a  truck  tractor  in 
the  loaded  condition.  Tlie  first 
alternative  proposed  the  use  of  a  braked 
control  trailer,  which  would  be  similar 
to  the  current  braked  control  trailer.  The 
second  alternative  proposed  the  use  of 
an  unbraked  control  trailer. 

AAMA,  ATA,  HDBMC  and  Rockwell 
WABCO  supported  the  use  of  an 
unbraked  control  trailer.  They  believed 
that  its  use  would  eliminate  many 
sources  of  test  result  variability  and 
would  produce  test  results  that  are 
consistent,  comparable,  and  useful. 
Rockwell  WABCO  stated  that  a  braked 
control  trailer  with  ABS  could  lead  to 
test  performance  variations  since  there 
are  many  different  trailer  antilock 
systems  now  available.  It  believed  that 
it  would  be  extremely  difficult  to  define 
the  required  performance  of  the  control 
trailer  and  the  antilock  system  necessary 
to  have  a  consistent  "test  fixture"  for  the 
stopping  distance  standard. 

Strait-Stop  objected  to  the  use  of  an 
unbraked  control  trailer,  stating  that  its 
use  would  render  the  stopping  distance 
performance  of  the  combination  vehicle 
meaningless.  Trade  International 
Corporation  (TIC)  did  not  explicitly 
.support  either  of  the  two  control  trailer 


alternatives,  but  objected  to  the 
mandated  use  of  "electronically 
controlled  systems"  to  the  exclusion  of 
any  other  type  of  system,  for  the  braked 
control  trailer  ABS. 

NHTSA  has  decided  to  specify  the  use 
of  an  unbraked  control  trailer  to  test  a 
truck  tractor  in  the  loaded  condition. 
The  Agency  notes  that  this  decision, 
which  is  consistent  with  the  views  of 
most  commenters,  will  eliminate  test 
variabihty  and  produce  test  results  that 
are  consistent,  comparable,  and  useful. 
Contrary  to  Strait-Stop's  assertion,  the 
Agency,  along  v/ith  most  commenters. 
believes  that  the  test  results  on 
unbraked  control  trailers  provide 
meaningful  comparative  information. 
This  is  so  because  the  stopping  ability 
of  all  tractors  will  be  evaluated  in  the 
same  relative  context  [i.e.,  all  tractors 
would  be  mated  to  a  similar  unbraked 
control  trailer).  An  unbraked  control 
trailer  is  easier  to  standardize  than  a 
braked  control  trailer  since  there  is  no 
need  to  specify  the  foundation  brakes 
and  the  antilock  brake  system.  The 
section  on  control  trailers  in  the 
stability  and  control  final  rule  provides 
a  more  extensive  discussion  of  this 
issue. 

d.  Vehicle  Loading 

In  the  NPRM,  NHTSA  proposed  that 
tractors  would  be  loaded  with  an 
unbraked  control  trailer,  which  would 
be  loaded  above  the  kingpin  only,  such 
that  the  U-aclor  is  at  GVWR  and  the 
trailer's  axle  is  at  4,500  pounds,  with 
the  tractor's  fifth  wheel  adjusted  so  that 
the  load  on  each  axle  is  proportional  to 
the  axle's  respective  GAWR.  (See 
alternative  2.  S6. 1.10.4.) 

AAMA  requested  that  the  Agency  add 
the  phrase  "without  exceeding  the 
GAWR  of  any  tractor  or  trailer  axle." 
AAMA  stated  that  for  some  vehicles,  it 
is  impossible  to  load  the  tractor  to  its 
GVWR  through  the  kingpin  without 
exceeding  the  drive  axle  GAWR.  Due  to 
limited  fifth  wheel  adjustment  on  some 
vehicles,  virtually  all  of  the  balla.st 
added  at  the  fifth  wheel  is  borne  by  the 
tractor's  rear  axle,  with  very  little 
transferred  to  the  front  axle. 

After  reviewing  AAMA's  comment. 
NHTS.-K  has  decided  to  amend  S6. 1.10.4 
to  include  the  phrase  "without 
exceeding  the  GAWR  of  any  tractor  or 
trailer  axle."  The  Agency  believes  that 
this  mod^fication  is  consistent  with  the 
proposal's  intent  to  have  the  loading 
proportional  to  each  axle's  respective 
GAWR.  The  Agency  is  aware  that  this 
modification  will  result  in  some  tractors 
being  tested  slightly  below  their  G\^VR. 
However,  since  actual  users  will  be 
.similarly  incapable  of  loading  the 
vehicle  to  its  GVWR  without  exceeding 
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GAVVR,  the  reduced  amount  should  not 
adversely  affect  motor  vehicle  safety. 

e.  Initial  Brake  Temperature 

In  the  NPRM.  NHTSA  proposed  an 
initial  brake  temperature  of  250  °F  to 
300  "F.  The  Agency  tentatively 
concluded  that  specifying  a  high  brake 
temperature  would  reduce  cooling  time 
between  stops  and  therefore  allow 
vehicle  testing  to  proceed  faster.  All  the 
commenters  that  addressed  this  issue 
opposed  the  proposed  adoption  of  such 
a  high  initial  brake  temperature. 

Based  on  these  comments  and  the 
available  test  data,  NHTSA  has 
concluded  that  an  initial  brake 
temperature  of  between  150  "F  to  200  °F 
range  is  more  appropriate  than  the 
proposed  temperature  range.  As 
explained  in  detail  in  the  stability  and 
control  Hnal  rule,  testing  using  the  150 
"F  to  200  'F  temperature  range  is  more 
repeatable  and  results  in  less  variation 
between  nms,  compared  to  testing 
conducted  at  an  initial  brake 
temperature  of  250  °F  to  300  "F, 
particularly  for  the  emergency  brake 
stops. 

f.  Emergency  Stopping  Distance 
Requirements 

Although  the  NPRM  did  not  propose 
to  change  the  current  emergency 
stopping  distance  requirements  in 
Standard  No.  121,  several  commenters 
recommended  changes.  AMA.  ATA, 
Allied  Signal,  HDBMC,  and  Rockwell 
International  recommended  that  the 
Agency  eliminate  the  stopping  distance 
performance  requirements  for  a  loaded 
truck  tractor's  emergency  braking 
system  when  tested  with  an  unbraked 
control  trailer.  They  stated  that  a  failed 
primary  or  a  failed  secondary  brake 
system  does  not  realistically  simulate 
any  real-world  vehicle  situation  that  can 
occur  during  a  single  brake  system 
failure.  They  further  stated  that  this 
requirement  would  impose  extremely 
unrealistic  loads  on  the  functioning 
truck  tnigtor  brakes.  AAMA  stated  that 
the  em(rj;(  ncy  brake  systems  are  not 
dcsignt'ii  to  stop  a  loaded  unbraked 
control  trailer,  and  that  Standard  No. 
121  already  includes  a  requirement  in 
S5.7.3(c)  stating  that  a  loss  of  primary  or 
secondary  tractor  brakes  should  not 
result  in  a  loss  of  trailer  brakes.  Test 
data  submitted  by  AAMA  and  Allied 
Signal  showed  stopping  distances  in 
excess  of  2,000  feet  for  the  failed 
primary  (rear)  brakes  on  a  tractor  with 
a  loaded  unbraked  control  trailer.  The 
stopping  test  distances  submitted  for 
failed  secondary  (front)  brakes  on  the 
tractor  with  a  loaded  unbraked  control 
trailer  were  within  the  current 
requirement  of  613  feet.  Based  on  these 


considerations,  the  commenters 
recommended  that  the  tractor's 
emergency  brake  system  be  tested  in  the 
bobtail  conHguration  only. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  apply  the  emergency  brake 
system  test  for  truck  tractors  only  in  the 
unloaded  (bobtail)  condition  for  both 
the  failed  primary  and  failed  secondary 
conditions.  According  to  test  data 
obtained  through  the  Agency's  testing 
and  provided  by  commenters, 
emergency  brake  system  testing  presents 
a  unique  problem  for  a  loaded  truck 
tractor  with  an  unbraked  control  trailer. 
With  either  a  primary  or  secondary 
failure  of  the  tractor's  brakes,  the  loaded 
combination  would  be  braked  only  by 
the  front  axle  or  rear  axle  brakes,  since 
the  control  trailer  is  unbraked.  As  a 
result,  the  stopping  distances  would  be 
extremely  long,  particularly  in  the  case 
of  the  failed  rear  brakes  system.  In 
addition,  such  a  situation  does  not 
realistically  simulate  failed  truck  tractor 
systems  since  in  real-world  situations, 
the  trailer  brakes  are  intact. 

g.  Burnish  Procedure 

Even  though  this  rulemaking  did  not 
address  burnish  procedures,  AAMA  and 
HDBMC  requested  that  the  Agency 
indefmitely  allow  using  the  old  or  the 
new  burnish  procedure  as  an  option. 

The  Agency  believes  that  the  effective 
date  for  the  "new"  burnish  procedure 
should  be  considered  in  Docket  No.  70- 
27,  Notice  33,  and  Docket  No.  83-07. 
Notice  5,  independently  from  the 
stopping  distance  effective  dates.'" 
Given  that  the  industry  has  been  aware 
since  August  1993  that  the  new  burnish 
procedures  would  be  required  after 
September  1994,  NHTSA  believes  that 
vehicle  manufacturers  have  had 
sufficient  time  to  conduct  any 
additional  testing  and  to  make  any 
necessary  design  changes  in  order  to 
meet  the  requirements  of  Standard  No. 
121  with  the  new  burnish  procedure. 
Moreover,  since  the  new  procedures 
have  been  in  effect  since  Scpiember  1, 
1994,  the  issue  of  extending  the  option 
formerly  allowed  is  moot.  Therefore, 
NHTSA  has  decided  to  terminate  the 
rulemaking  on  the  burnish  issue. 


'"  On  August  30.  1993.  NHTSA  issued  an  interim 
final  rule  and  an  NPRM  addressing  whether  the  old 
burnish  procedures  should  be  allowed  indennitely 
(58  FR  45459).  Optional  compliance  with  the 
"new"  procedures  had  been  permissible  since  1988 
and  was  extended  to  September  1994.  The  Agency 
also  proposed  extending  optional  compliance  until 
March  1996.  The  Agency  requested  comments 
about  whether  the  new  burnish  procedures  should 
become  the  sole  specifled  procedures  or  whether 
the  old  burnish  procedures  should  be  allowed  for 
an  additional  period  of  time. 


h.  Parking  Brake  Test 

AAMA  requested  that  the  agency 
modify  the  parking  brake  procedure  in 
this  rulemaking  by  specifying  an  initial 
brake  temperature  of  150-200  °F,  and  a 
"compounding  technique"  for 
consistency  of  grade  holding  and 
drawbar  procedures.  Compounding  is 
described  as  a  full  treadle  service  brake 
application  preceding  the  application  of 
the  parking  brakes.  AAMA  claimed  that 
during  its  testing  to  respond  to  the 
stopping  distance  NPRMs,  it  realized 
that  different  manufacturers  use 
different  parking  brake  test  procedures. 
Therefore,  its  stated  reason  for 
proposing  a  change  is  to  avoid  having 
compliance  issues  arise  due  to  alleged 
test  procedure  ambiguities. 

NHTSA  has  neither  addressed  this 
issue  in  the  NPRM  nor  conducted 
research  about  compounding.  Therefore, 
the  Agency  has  determined  that  it 
would  be  inappropriate  at  this  time  to 
modify  the  Standard  to  specify  such  a 
compounding  test  procedure.  If  the 
Agency  were  to  decide  in  the  future  that 
it  may  be  desirable  to  amend  the 
Standard  to  require  this  test  condition, 
it  would  issue  an  NPRM  to  provide  the 
industry  and  other  interested  parties  an 
opportunity  to  comment  about  such  a 
modification. 

As  discussed  above,  NHTSA  has 
agreed  to  AAMA's  request  to  specify  an 
initial  brake  temperature  of  between 
150-200  "F  for  the  service  brake 
performance  tests.  As  so  modified,  the 
parking  brake  test  procedure  explicitly 
specifies  that  the  parking  brake  test  be 
conducted  "under  the  conditions  of 
S6.1,"  which  specifies  the  initial  brake 
temperature  for  the  test.  Therefore,  any 
ambiguity  that  allegedly  results  from  the 
higher  initial  brake  temperature  is  no 
longer  present. 

C.  Threshold  Pressure  Requirement 

In  the  NPRM,  NHTSA  proposed  to 
establish  a  requirement  for  threshold 
pressure  ' '  levels  of  6.0±0.5  psi  for  truck 
tractors  and  trailers  equipped  with  an 
air  brake  system.  The  Agency  tentatively 
concluded  that  such  a  requirement 
would  improve  the  brake  balance  on 
combination  vehicles  and  reduce  the 
potential  for  vehicle  instability  when 
lightly  loaded.  The  Agency  requested 
comments  about  the  need  for 
establishing  threshold  pressures  and 
whether  the  proposed  threshold 
pressure  and  its  range  were  appropriate 
and  feasible. 

All  commenters  recognized  the  need 
to  improve  tractor  trailer  compatibility 


and  supported  the  intent  of  the 
proposed  threshold  pressure 
requirement.  However,  AAMA, 
Midland-Grau,  and  Rockwell  opposed 
establishing  a  threshold  pressure 
requirement  until  additional  research 
could  be  conducted.'-  The  commenters 
requested  that  the  Agency  not  issue 
such  a  requirement  until  a  cooperative 
industry  and  government  effort  can  be 
conducted  to  better  define  the 
performance  and  safety  improvements 
of  a  threshold  pressure  and  tolerance 
requirement. 

Most  commenters  believed  that 
selecting  a  target  threshold  pressure 
value  of  6.0  psi,  which  was  approved  by 
the  SAE  Brake  Committee  in  1985, 
would  not  be  realistic  for  current 
combination  vehicles.  In  addition, 
HDBMC  stated  that  small  differences  in 
threshold  pressure  are  irrelevant  to 
whether  a  tractor  trailer  combination 
can  achieve  the  prescribed  stopping 
distances.  HDBMC  noted  that  SAE 
Recommended  Practice  J1505,  "Brake 
Force  Distribution  Test  Code"  (May 
1985)  was  developed  primarily  to 
reduce  maintenance  costs  by  improving 
brake  drum  and  lining  life  and  to  enable 
fleets  to  standardize  threshold 
pressures.  It  further  stated  that  the 
testing  conducted  to  establish  SAE 
J1505  was  limited  to  S-Cam  brakes  and 
vehicles  with  a  GAWR  of  16.000  to 
20,000  pounds.  S-Cam  brakes  on  larger 
vehicles,  wedge  brakes  (which  have 
higher  threshold  pressures)  and  disc 
brakes  were  not  tested. 

Several  commenters  addressed  the 
threshold  pressure  level  that  should  be 
established  if  the  Agency  decided  to 
adopt  a  threshold  pressure  requirement. 
Mr.  Crail  recommended  that  the 
tolerance  range  be  increased  from 
6.0±0.5  psi  to  6.011.0  psi  to 
accommodate  the  variation  in  relay 
valves,  brake  chamber  return  springs 
and  foundation  brake  return  springs. 
AAMA  stated  that  a  tolerance  for  air 
brake  components  of  ±3.73  psi  was 
appropriate.  Lucas  suggested  a  tolerance 
of +3  psi  and  that  the  Agency  should 
apply  this  tolerance  to  only  tractor  drive 
axles  and  trailer  axles  witli  16.5  inch  S- 
cam  drum  brakes.  ATA  recommended  a 
tolerance  of  between  2  to  11  psi. 

After  reviewing  the  conunents  and 
other  available  information.  NHTSA  has 
decided  not  to  establish  a  pressure 
threshold  requirement  at  tliis  time.  The 
Agency  notes  that  additional  research 
and  testing  needs  to  be  conducted  on 
tliis  matter  since  there  currently  is 
insufficient  information  to  set  a 


"  "Threshold  pressure"  is  the  brake  application 
pressure  at  which  the  brakes  actually  begin  to 
generate  braking  torque. 


'^  Only  Mr.  Robert  Crail.  a  brake  engineer. 
f;ivored  adopting  a  requirement  to  improve  prestUFe 
compatibility  t>etween  tractors  and  trailers. 


threshold  pressure  tolerance  for 
combination  vehicles.  The  brake 
components  that  affect  the  threshold 
pressure,  such  as  internal  friction  in  the 
relay  valves  and  the  return  springs  in 
the  brake  chamber  and  foundation 
brakes,  provide  a  tolerance  close  to  4 
psi.  Therefore,  establishing  a  threshold 
pressure  requirement,  even  with  a  broad 
tolerance,  could  pose  compliance 
problemsior  the  industry.  In  addition, 
additional  research  needs  to  be 
conducted  on  brakes  other  than  S-cam 
brakes. 

NHTSA  emphasizes  that  after 
additional  cooperative  testing  is 
completed,  a  tlireshold  pressure 
requirement  could  be  proposed  that 
would  improve  the  braking  performance 
of  a  combination  vehicle,  particularly  at 
low  application  pressures  typical  of 
normal  stops. 

D.  Requirements  for  Brake  Linings 

ATA  and  Mack  Trucks  requested  that 
NHTSA  issue  a  rule  requiring 
replacement  brake  linings  to  be  of  the 
same  quality  and  have  the  same  friction 
characteristics  as  the  linings  used  by 
original  equipment  manufacturers. 

The  issue  of  aftermarket  brake  linings 
is  the  subject  of  a  separate  NHTSA 
rulemaking  action,  and  will  not  be 
addressed  by  this  notice.  If  the  Agency 
tentatively  concludes  that  such 
requirements  for  aftermarket  brake 
linings  are  in  the  interest  of  motor 
vehicle  safety,  then  it  will  issue  a 
proposal  to  adopt  such  requirements. 

E.  Implementation  Schedule 

In  the  NPRM,  NHTSA  proposed  that 
the  stopping  distance  requirements 
become  effective  two  years  after  the 
final  rule's  publication. 

AAMA  supported  the  proposed 
effective  date,  provided  that  the  agency 
incorporated  its  recommended 
modifications  in  the  final  nde.  Rockwell 
recommended  that  the  stopping 
distance  requirements  and  the  stability 
performance  requirements  be  combined 
so  that  the  effective  dates  for  both 
rulemakings  are  concurrent.  Several 
commenters  on  the  stability  and  control 
NPRM,  including  AAMA,  made  the 
same  suggestion.  AAMA  noted  that 
since  ABS  can  directly  influence 
achievable  stopping  distance,  it  is 
important  to  optimize  brake  system 
performance  by  taking  both  stopping 
distance  and  stability  into  account. 

On  April  12, 1994,  NHTSA  published 
a  supplemental  notice  of  proposed 
rulemaking  that  proposed  the  following 
implementation  schedule  for  both  the 
stopping  distance  and  lateral  stability 
and  control  requirements: 


Truck  tractors — 2  years  after  final  rule 

(1996) 
Trailers— 3  years  after  final  rule  (1997) 
Air-braked  single  unit  trucks  and 

buses — 3  years  after  final  rule  (1997) 
Hydraulic-braked  single  unit  trucks  and 

buses — 4  years  after  final  rule  (1998). 

(59  FR  17326). 

The  Agency  reasoned  that  making  the 
effective  dates  for  the  two  rulemakings 
concurrent  would  promote  a  more 
orderly  implementation  process,  avoid 
the  need  for  manufacturers  to  redesign 
the  brakes  on  individual  vehicles  twice, 
and  reduce  the  development  and 
compliance  costs  that  manufacturers 
would  face  as  a  result  of  these 
regulations.  NHTSA  requested 
comments  about  the  implementation 
schedule  proposed  in  the  supplemental 
notice.    , 

As  the  stability  and  control  final  rule 
discusses  in  detail  in  the  section  titled 
"implementation  schedule."  NHTSA 
has  decided  to  adopt  an  implementation 
schedule  similar  to  the  one  proposed  in 
the  SNPRM.  Specifically,  truck  tractors 
manufactured  on  or  after  March  1,  1997 
will  have  to  be  equipped  with  ABS  and 
comply  with  the  braking-in-a-curve  test 
and  high  coefTicient  of  friction  stopping 
distance  requirements;  trailers  and 
single-unit  air-braked  trucks  and  buses 
manufactured  on  or  after  March  1 .  1998 
will  have  to  be  equipped  with  ABS,  and, 
except  for  trailers,  comply  with  the  high 
coefficient  of  friction  stopping  distance 
requirements;  and  hydraulic-braked 
trucks  and  buses  manufactured  on  or 
after  March  1. 1999  will  have  to  be 
equipped  with  ABS  and  comply  with 
the  high  coefficient  of  friction  stopping 
distance  requirements.  The  Agency  has 
decided  that  these  eflective  dates,  which 
were  widely  supported  by  vehicle 
manufacturers,  brake  manufacturers, 
and  safety  advocacy  groups,  will 
provide  for  an  efficient  implementation 
of  the  heavy  vehicle  braking 
rulemakings. 

F.  Intermediate  and  Final  Stage 
Manufacturers/Trailer  Manufacturers 

Vehicle  manufacturers  must  certify,' 
that  aach  of  their  vehicles  complies  with 
all  applicable  Federal  motor  vehicle 
safety  standards.  While  this  statutory 
certification  requirement  is 
straightforward  with  respect  to  vehicles 
produced  by  a  single  manufacturer,  it  is 
more  complex  for  vehicles  produced  in 
two  or  more  stages.  With  such 
multistage  vehicles,  one  or  more 
manufacturers  produce  an  "incomplf  e 
vehicle"  which  requires  further 
manufacturing  operations  by  another 
manufacturer  to  become  a  completed 
vehicle.  As  defined  in  49  CFR  568.3.  an 
incomplete  vehicle  includes,  at  a 
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minimum,  a  frame  and  chassis 
structure,  power  train,  steering  system, 
suspension  system,  and  braking  system. 
Incomplete  vehicles  may  be  grouped  in 
two  categories:  (1)  Chassis-cabs  (which 
are  incomplete  vehicles  with  fully 
completed  occupant  compartments  that 
require  only  the  addition  of  cargo- 
carrying,  work-performing,  or  load- 
bearing  components  to  perform  their 
intended  functions  and  become 
completed  vehicles  (49  CFR  567.3)) 
which  are  certified  by  the  chassis-cab 
manufacturer  (49  CFR  567.5),  and  (2) 
incomplete  vehicles  other  than  chassis- 
cabs  ("non  chassis-cabs"),  which  are  not 
certified  by  the  incomplete  vehicle 
manufacturer. 

The  National  Truck  Equipment 
Association  (NTEA)  commented  that 
manufacturers  of  multi-stage  vehicles 
may  not  be  able  to  demonstrate 
compliance  with  the  proposed 
amendments  because  they  may  not  be 
able,  in  all  cases,  to  "pass  through"  the 
incomplete  vehicle  manufacturer's 
certification.  NTEA  claims  that  these 
manufacturers  will  not  have  a 
practicable  and  objective  means  of 
demonstrating  compliance,  since  they 
lack  the  financial  resources  and 
capabilities  to  sponsor  testing  to  the 
requirements.  Therefore.  NTEA 
suggested  that  the  Agency  exclude 
multi-stage  vehicles  from  the  proposed 
road  testing  requirements. 

As  explaineci  below,  NHTSA  has 
concluded  that  the  stopping  distance 
requirements  do  not  pose  an 
unreasonable  burden  for  final  stage 
manufacturers.  NHTSA  is  aware  of  the 
concerns  of  final  stage  manufacturers 
about  road  testing  their  vehicles. 
However,  the  final  stage  manufacturers 
can  avoid  the  necessity  of  conducting 
independent  testing  by  staying  within 
the  limits  ("the  envelope")  set  by  the 
incomplete  vehicle  manufacturer.  In 
fact,  S6  of  Standard  No.  121  currently 
provides  that  "Compliance  of  vehicles 
manufactured  in  two  or  more  stages 
may,  at  the  option  of  the  final-stage 
manufacturer,  be  demonstrated  to 
comply  with  this  standard  by  adherence 
to  the  instructions  of  the  incomplete 
manufacturer  provided  with  the  vehicle 
in  accordance  with  §  568.4(a)(7)(ii)  and 
§  568.5  of  title  49  of  the  Code  of  Federal 
Regulations.""  In  the  final  rule  adding 
this  provision  in  response  to  the  9th 
Circuit's  decision  in  PACCAR,  the 


' "  In  today's  Federal  Resisler  notice  amending 
Standard  No.  105  with  respect  to  stopping  distances 
of  hydraulically-braked  vehicles,  the  Agency  is  also 
modifying  that  Standard  to  include  identical 
language  about  compliance  by  Hnal  stage 
manufacturers  so  that  this  concept  expressly 
applies  to  hydraulic-braked  vehicles  manufactured 
in  two  or  more  stages,  as  well. 


Agency  stated  that  it  provides  directly 
in  the  regulation  "an  alternative  to  road 
testing  *   •   •  that  would  constitute  'due 
care'  in  certification  by  any  final-stage 
manufacturer  that  adopted  it,  whatever 
its  resources  and  engineering  expertise." 
(43  FR  48646.  October  19, 1978.) 

With  respect  to  chassis-cabs,  the  name 
of  each  manufacturer  in  the  chain  of 
production  is  required  to  appear  on  one 
or  more  certification  labels  that  are 
permanently  affixed  to  the  vehicle.  (49 
CFR  Parts  567  and  568.)  Under  these 
regulations,  certification  of  an 
incomplete  vehicle  that  is  a  chassis-cab 
can  "pass  through"  to  the  final  stage 
manufacturer,  provided  that  the  final 
stage  manufacturer  takes  the 
precautions  necessary  to  ensure  it  does 
not  invalidate  the  certification.  The  final 
stage  manufacturer  must  ensure  that  it 
completes  the  vehicle  without 
exceeding  the  GVWR  and  GAWRS 
assigned  by  the  chassis-cab 
manufacturer,  altering  any  brake  system 
component,  moving  the  center  of  gravity 
of  the  completed  vehicle  with  the  body 
installed  outside  the  "envelope"  of 
specifications  provided  by  the  chassis 
manufacturer,  or  otherwise  violating 
that  envelope.  If  the  final  stage 
manufacturer  complies  with  all  of  the 
chassis-cab  manufacturer's 
specifications,  the  final  stage 
manufacturer  can  base  its  certification 
of  compliance  wiih  the  braking  standard 
entirely  upon  the  statement  of  the 
chassis-cab  manufacturer  and  therefore 
will  not  have  to  recertih'  the  vehicle. 
The  provision  in  S6  also  applies  to 
non-chassis-cabs,  since  the 
manufacturer  of  a  non-chassis-cab  is 
required  to  furnish  documentation  that 
indicates  a  means  of  compliance  with 
applicable  standards  to  intermediate  or 
final  stage  manufacturers  (49  CFR 
568.4),  and  the  final  stage  manufacturer 
is  required  to  identify  the  incomplete 
manufacturer  on  the  certification  label 
that  the  final  stage  manufacturer  places 
on  the  completed  vehicle.  As  with 
chassis-cabs,  the  final  stage 
manufacturer  can  avoid  the  necessity  of 
conducting  independent  testing  by 
staying  within  the  envelope  set  by  the 
incomplete  manufacturer. 

Based  on  the  above  considerations, 
the  final  stage  manufacturer  would  only 
be  required  to  certify  compliance 
independently  in  those  cases  in  which 
the  final  vehicle  violates  those 
specifications.  NTEA  commented  that 
there  are  situations  in  which  the  final 
stage  manufacturer  "must  exceed  the 
'envelope'  of  restrictions  provided  by 
the  chassis  manufacturer  due  to 
customer  specifications."  The  Agency 
believes  that  in  virtually  allsuch  cases 
the  body  or  equipment  that  is  specified 


by  the  customer  could  be  fitted  on  a 
different  truck  chassis  having  a  larger 
"envelope".  Moreover,  when  the 
customer  has  an  overriding  need  to 
specify  a  particular  truck  chassis  that 
cannot  be  completed  with  the  desired 
body  or  equipment  without  exceeding 
the  envelope,  it  is  reasonable  to  expect 
the  customer  to  bear  the  additional  cost 
burden  of  assuring  that  the  completed 
vehicle  complies  with  the  standard.  In 
such  situations,  it  is  reasonable  to 
require  the  final  stage  manufacturer  to 
accept  responsibility  for  certification, 
given  the  important  safety  concerns 
discussed  below.  The  Agency 
emphasizes,  however,  that  it  is  not 
necessary  for  final  stage  manufacturers 
to  make  this  choice.  They  can  instead 
select  an  appropriate  incomplete  vehicle 
that  can  be  completed  without  departing 
from  the  envelope  specified  by  the 
incomplete  vehicle  manufacturer. 

Some  of  the  manufacturers  that  build 
multi-stage  vehicles  and  choose  not  to 
stay  within  the  envelope  are  small 
businesses  that  may  be  unable  to 
conduct  their  own  road  tests.  While 
manufacturers  must  certify  that  their 
vehicles  meet  all  applicable  safety 
standards,  this  does  not  mean  that  every 
final  stage  manufacturer  must 
independently  conduct  the  specific  tests 
set  forth  in  an  applicable  standard.  A 
final  stage  manufacturer  may  also  certify 
compliance  to  the  stopping  distance 
standard  based  on,  among  other  things, 
engineering  analyses  and  computer 
simulations.  Moreover,  manufacturers 
need  not  conduct  these  operations 
themselves.  They  can  utilize  the 
services  of  independent  engineers  and 
testing  laboratories.  They  can  also  join 
together  through  trade  associations  to 
sponsor  testing  or  analysis.  Finally,  they 
can  rely  on  testing  and  analysis 
performed  by  other  parties,  including 
brake  manufacturers.  Brake 
manufacturers  typically  perform 
extensive  analyses  and  tests  of  their 
products  and,  in  order  to  sell  those 
products,  have  a  strong  incentive  to 
provide  their  customers,  the  vehicle 
manufacturers,  with  information  that 
can  be  used  to  certify  the  vehicle  to  the 
applicable  brake  standards.  Some 
manufacturers  of  motor  vehicle 
components  currently  provide  this  type 
of  information  to  vehicle  manufacturers. 
Based  on  the  above  considerations, 
NHTSA  has  concluded  that 
manufacturers  can  certify  compliance 
with  the  stopping  distance  requirements 
by  means  other  than  road  testing. 

Moreover,  road  testing  to  establish 
compliance  with  the  braking 
requirements  does  not  involve 
expensive  and  destructive  crash  testing, 
which  cost  $18,000  or  more,  not 
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including  the  cost  of  the  vehicle  which 
is  destroyed  as  a  result  of  the  test.  Thus, 
while  brake  testing  does  involve  some 
expense  (the  Agency  estimates  that  a 
complete  compliance  test  series  for 
Standard  No.  121  would  cost  $5,000),  it 
should  be  feasible  for  manufacturers, 
including  small  manufacturers 
(especially  in  groups  or  through 
associations),  to  certif>'  compliance, 
particularly  since  the  road  testing  does 
not  reauire  destruction  of  their  vehicles. 

Furtnermore.  NHTSA  is  not 
authorized  when  establishing  safety 
standards  to  differentiate  between 
manufacturers  on  the  basis  of  their  size 
or  financial  resources.  While  the  agency 
must  "consider  whether  any  such 
proposed  standard  is  reasonable, 
practicable  and  appropriate  for  the 
particular  type  of  motor  vehicle  or 
motor  vehicle  equipment  for  which  it  is 
prescribed. "  (49  U.S.C.  30111(b)(3), 
formerly  section  103(f)(3)  of  the  Vehicle 
Safety  Act),  the  legislative  history  of  the 
Vehicle  Safety  Act  reveals  that  any 
differences  between  standards  for 
different  classes  of  vehicles  "of  course 
(are  to]  be  based  on  the  type  of  vehicle 
rather  than  its  place  of  origin  or  any 
special  circumstances  of  its 
manufacturer."  S.  Rept.  1301,  2  U.S. 
Code.  Cong.  &  Admin.  News.  2714 
(1966),  cited  in  Chrysler  Corp.  v.  D.O.T.. 
472  F.2d  659,  679  (6th  Cir.  1972). 

Strong  policy  reasons  underlie 
Congress'  refusal  to  differentiate 
between  vehicles  on  the  basis  of  the 
manufacturers'  "special  circumstances." 
To  protect  unsuspecting  members  of  the 
public  from  exposure  to  unreasonable 
risks  posed  by  unsafe  vehicles,  there  is 
good  reason  to  require  that  every  vehicle 
meet  all  "minimum  performance 
standards"  that  are  prescribed  for 
vehicles  of  its  type. 

Moreover,  the  statute  does  not 
authorize  NHTSA  to  grant  permanent 
exemptions  from  safety  standards  to 
small  manufacturers  who  otherwise 
would  be  covered  by  those  standards. 
Spo  \aderv.  Volpe.  475  F.2d  916,  918 
(DC.  Cir.  1973).  While  Nader  involved 
a  single  manufacturer  that  sought  to  be 
permanently  exempted  from  safety 
standards,  its  reasoning  applies  equally 
to  classes  of  manufacturers  that  seek 
such  exemptions.  Although  the  Safety 
Act  was  amended  after  the  Nader 
decision  to  permit  small  manufacturers 
to  seek  temporary  exemptions  from 
safety  standards  if  they  can  demonstrate 
that  compliance  with  the  standard 
would  cause  them  "substantial 
economic  hardship"  and  that  they  have 
made  a  good  faith  effort  to  comply  (49 
U.S.C.  30113,  formerly  section  123  of 
the  Vehicle  Safety  Act),  Congress  has 
severely  restricted  the  agency's 


authority  to  grant  such  exemptions  to 
ver>'  narrow,  limited  circumstances. 
NTEA  is  in  effect  seeking  a  permanent 
exemption  from  Standard  No.  121  that 
the  statute  does  not  permit. 

NHTSA  emphasizes  that  there  are 
important  safety  reasons  that  necessitate 
having  a  final  stage  manufacturer  certify 
the  completed  vehicle  if  it  does  not  stay 
within  the  envelope  set  by  the 
incomplete  vehicle  manufacturer.  For 
instance,  if  a  final  stage  manufacturer 
adds  additional  components  so  that  the 
completed  vehicle's  GVWR  exceeds  the 
recommended  maximum  GVWR  weight 
specified  in  the  envelope  for  the 
vehicle,  the  vehicle's  braking 
performance  could  be  adversely 
affected.  As  an  example,  a  brake  system 
designed  to  bring  a  15.000  pound 
vehicle  to  a  stable  and  short  stop  would 
obviously  not  be  able  to  safely  stop  a 
20,000  pound  vehicle.  Moreover,  the 
brakes  on  such  an  underbraked  vehicle 
would  be  prone  to  overheating.  While  it 
is  relatively  easy  to  understand  the 
degradation  in  performance  in  such  a 
gross  example,  the  potential  for 
reduced,  safety-related  performance  also 
exists  in  situations  were  the  "violation" 
of  the  envelope  is  much  smaller. 
Similarly,  if  the  center  of  gravity  is 
made  too  high,  a  vehicle  would  likely  be 
overbraked  on  its  rear  axle(s)  and  thus 
be  prone  to  instability  caused  by  wheel 
lockup. 

NHTSA  emphasizes  that  the  kinds  of 
crashes  that  result  when  a  heavy  vehicle 
is  unable  to  stop  to  avoid  another 
vehicle  are  very  serious.  As  part  of  the 
cost  effectiveness  analysis  contained  in 
the  Final  Economic  Analysis  (FEA)  for 
this  final  rule,  the  agency  used  1992 
CES  data  to  identify  a  group  of  crashes 
involving  heavy  vehicles  defined  as 
"unable-to-stop-in-time"  crashes.  The 
agency  examined  these  crashes  and  the 
number  and  severity  of  the  resulting 
injuries  in  evaluating  the  impact  of  this 
regulation.  One  means  of  comparing  the 
relative  severity  of  various  types  of 
crashes  is  to  "convert"  the  injuries  at 
different  levels  of  severity  into 
"equivalent  fatalities"  '*  and  to  divide 
that  by  the  number  of  crashes  that 
resulted  in  those  injuries.  The  resulting 
ratio,  equivalent  fatalities  per  crash,  can 
be  calculated  for  various  types  of 
crashes  and  compared  to  indicate  the 
relative  severity  of  different  crash  types. 
Using  1992  GES  data,  estimates  were 
made  of  the  equivalent  fatalities  per 
crash  for  multiple- vehicle  crashes 
involving  all  types  of  vehicles,  0.01402 
equivalent  fatalities  per  crash,  for 


■"The  basic  methodology  used  to  convert  injuries 
at  various  levels  of  sev-erity  into  equivalent  fatalities 
is  outlined  in  the  FEA  for  this  fmal  rule. 


multiple-vehicle  crashes  involving 
heavy  vehicles,  0.02089  equivalent 
fatalities  per  crash,  and  for  the  "unable- 
to-stop-in-time"  crashes  mentioned 
above,  0.03634.  Comparing  the  rates  of 
equivalent  fatalities  indicate  that  not 
only  are  multiple-vehicle  crashes 
involving  heavy  vehicles  49%  more 
severe  than  all  multiple-vehicle  crashes, 
but  the  "imable-to-stop-in-time" 
crashes,  which  are  the  types  of  crashes 
affected  by  this  final  rule,  are  159% 
more  severe  than  all  multiple-vehicle 
crashes  in  general.  Also  using  1992  GES 
data,  the  agency  made  separate 
estimates  of  the  rate  of  equivalent 
fatalities  per  crash  for  the  heavy  vehicle 
occupants  and  the  occupants  of  other 
involved  vehicles.  This  was  done  for 
both  multiple-vehicle  crashes  involving 
heavy  vehicles  and  for  the  "unable-to- 
stop-in-time"  crashes.  The  comparison 
of  these  rates  shows  that  the  "unable-to- 
stop-in-time"  crashes  are  31%  more 
severe  in  terms  of  injuries  to  the  heavy 
vehicle  occupant  and  79%  more  severe 
for  the  occupants  of  other  involved 
vehicles  than  multiple-vehicle  crashes 
involving  heavy  vehicles. 

G.  Costs 

As  explained  in  detail  in  the  FEA,  the 
costs  associated  with  the  rulemaking 
involve  additional  testing  costs  and 
hardware/equipment  costs.  The  agency 
estimates  the  minimum  initial  testing 
costs  associated  with  reinstating 
stopping  distance  requirements  for  all 
heavy  air-braked  vehicles  would  be 
about  $6  million.  As  noted  in  the  FEA. 
the  estimated  annual  compliance  testing 
costs  in  years  following  the  effective 
dates  of  this  final  rule  are  estimated  to 
be  about  $2  million.  Assuming  the 
industry  continues  to  produce  about 
208,500  heavy  Class  5-8  air-braked 
vehicles  per  year  (which  are  the  largest 
heavy  vehicles  and  tractor  trailers),  the 
initial  testing  cost  per  vehicle  would  be 
about  $29  and  for  later  years  the  testing 
cost  per  vehicle  would  be  about  $10. 

The  hardware  and  equipment  costs  of 
meeting  the  proposed  stopping  distance 
requirements  for  air  braked  heavy 
vehicles  are  based  on  the  anticipated 
improvements  to  heavy  vehicles.  The 
agency  notes  that  all  of  the  changes 
made  to  meet  these  requirements  would 
affect  vehicles  operating  in  the  fully 
loaded,  or  nearly  fully  loaded 
configurations. 

These  improvements  in  braking 
performance,  which  are  achieved  by 
substituting  air  chambers,  slack 
adjusters  and  brake  linings,  are 
estimated  to  be  necessary  on  about 
104.000  air-braked  vehicles,  including 
both  truck  tractors  and  single-unit 
trucks.  The  average  cost  per  vehicle  of 
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these  changes  is  estimated  to  be  $50, 
resuhiag  in  a  total  cost  of  $5.21  million, 
which  is  the  total  estimated  cost  for 
vehicle  modifications  necessitated  by 
this  final  rule. 

The  total  estimated  initial  cost  impact 
of  this  proposal  is  $11.21  miUion  ($6.0 
million  in  compUance  test  costs  plus 
$5.21  miUion  in  vehicle  modification 
costs),  which  for  an  estimated  annual 
production  of  20^,500  air-braked 
equipped  vehicles,  is  an  average  of 
about  $54  per  vehicle. 

The  total  estimated  outyear  cost 
impact  of  this  proposal  is  $7.21  million 
($2.0  million  in  compliance  test  costs 
plus  $5.21  million  in  vehicle 
modification  costs),  which  for  an 
estimated  annual  production  of  208,500 
air  braked  equipped  vehicles,  is  an 
average  of  about  $35  per  vehicle. 

VI.  Rnlemakiog  Analjrses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Reguiatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  has  been  determined  to  be  not 
"significant"  under  those  policies  and 
procedures. 

A  PEA  setting  forth  the  agency's 
detailed  analysis  of  the  benefits  and 
costs  of  this  rulemaking  (along  with  the 
other  rules  issued  today)  has  been 
prepared  and  been  placed  in  the  docket. 
This  rulemaking  is  based  on  the  PEA 
and  all  additional  data  available  to  the 
agency.  The  Agency  estimates  that 
reinstating  the  stopping  distance 
requirements  for  Standard  No.  121  will 
result  in  an  average  of  approximately 
3.2  lives  saved  per  year  and  84  injuries 
prevented  per  year.  As  mentioned 
above,  the  agency  estimates  that  the 
initial  annual  costs  attributable  to  these 
requirements  are  approximately  $11.21 
million  ($6.00  miUion  for  compliance 
testing  and  $5.21  million  for  net 
equipment  costs)  and  the  outyear 
annual  costs  attributable  to  these 
requirements  are  approximately  $7.21 
million  ($2.00  million  for  compliance 
testing  and  $5.21  milUon  for  net 
equipment  costs). 

Based  on  its  analysis,  the  agency 
concludes  that  the  requirements  will 
improve  safety  by  ensuring  that  all 
heavy  vehicles  are  capable  of  stopping 
within  a  specified,  safe  distance.  Based 
on  information  detailed  in  the  previous 
section,  the  agency  beUeves  that 
implementing  the  stopping  distance 
requirements  for  heavy  vehicles  will  not 
result  in  significant  costs  since  most  of 


these  vehicles  currently  comply  with 
the  reinstated  requirements.  For  those 
vehicles  that  do  not  currently  comply 
with  the  requirements,  the  agency 
believes  that  they  could  be  upgraded  by 
substituting  other  with  ciurentJy 
produced  braking  components  for  those 
now  used  on  these  vehicles. 

Since  these  comfxinents  are  not 
significantly  more  expensive  than  those 
used  in  poorer  periorming  brake 
systems,  the  net  cost  of  substituting 
these  components  will  not  be  significant 
and  is  estimated  to  be  about  $50  for 
each  vehicle  that  requires  such  changes. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  may  be  a  small  number  of 
intermediate  and  final  stage 
manufacturers  that  are  sooall  businesses 
that  may  be  impacted  by  this  final  rule, 
but  as  discussed  previously,  the  Agency 
does  not  beheve  that  that  impact  is 
substantial,  particularly  in  comparison 
to  the  possible  crash-related 
consequences  of  vehicles  produced  by 
such  manufacturers  not  ccmiplyii^  with 
the  rule. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
imder  the  National  Environmental 
PoUcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment.  No  changes  in 
existing  production  or  disposal 
processes  will  result,  except  that  there 
is  a  reduction  in  these  factors  resulting 
fi-om  the  removal  of  the  ALV.  There  will 
be  a  weight  increase  of  a  few  poimds  per 
tractor  with  the  installation  of  a  BPV  on 
tractors,  but  such  a  small  increase 
should  not  have  any  significant  effect  on 
fuel  consumption.  Nor  should 
production  and  disposal  processes  have 
a  significant  adverse  affect  on  the 
environment. 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  imphcations 
warranting  the  preparation  of  a 
Federalism  Assessment. 


F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  appficable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  this 
notice  amends  Standard  No.  121,  Air 
Brake  Systems,  in  Title  49  of  the  Code 
of  Federal  Regulations  at  Part  571  as 
follows: 

PART  571— {AMENOEO) 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322.  30111.  30115. 
30117,  and  30166.  delegation  of  authority  at 
49  CFR  1.50. 

§571.121    [Amended] 

2.  Section  571.121,  is  amended  by 
removing  the  undesignated  text 
following  paragraph  (g)  in  S3;  in  S4  by 
adding  the  definition  for  "Wheel 
lockup;"  by  revising  S5.3.1.  S5.3.1 1, 
and  Table  II:  by  deleting  S5.3.2. 

S5. 3.2.1.  and  S5. 3.2.2;  by  reserving 
S5.3.2.  and  by  revising  S5.7.1  to  read  as 
follows: 

•  •        *        *        • 

Wheel  lockup  means  100  percent 
wheel  slip. 

•  •        •        •        • 

S5 . 3 . 1     Stopping  distance — trucks 
and  buses.  When  stopped  six  times  for 
each  combination  of  vehicle  type, 
weight,  and  speed  specified  in  S5.3.1  1, 
in  the  sequence  specified  in  Table  I. 
each  truck  tractor  manufactured  on  or 
after  March  1, 1997  and  each  single  unit 
vehicle  manufactured  on  or  after  March 
1, 1998  shall  stop  at  least  once  in  not 
more  than  the  distance  specified  in 
Table  11,  measured  from  the  point  at 
which  movement  of  the  service  brake 
control  begins,  without  any  part  of  the 
vehicle  leaving  the  roadway,  and  with 
wheel  lockup  permitted  only  as  follows: 


(a)  At  vehicle  speeds  above  20  mph, 
any  wheel  on  a  nonsteerable  axle  other 
than  the  two  rearmost  nonliftable. 
nonsteerable  axles  may  lock  up,  for  any 
duration.  The  wheels  on  the  two 
rearmost  nonliftable.  nonsteerable  axles 
may  lock  up  according  to  (b). 

(b)  At  vehicle  speeds  above  20  mph, 
one  wheel  on  any  axle  or  two  wheels  on 
any  tandem  may  lock  up  for  any 
duration. 

(c)  At  vehicle  speeds  above  20  mph. 
any  wheel  not  permitted  to  lock  in  (a) 
or  (b)  may  lock  up  repeatedly,  with  each 
lockup  occurring  for  a  duration  of  one 
second  or  less. 

(d)  At  vehicle  speeds  of  20  mph  or 
less,  any  wheel  may  lock  up  for  any 
duration. 

Table  I. — Stopping  Sequence 


1  Burnish. 

2  Stops    with    vehicle    at    gross    vehicle 
weight  rating: 


Table  I. — Stopping  Sequence — 

Continued 


(a)  60  mph  service  brake  stops  on  a  peak 
friction  coefficient  surface  of  0.9,  for  a 
truck  tractor  with  a  loaded  unbraked 
control  trailer,  or  for  a  single-unit  vehi- 
cle. 

(b)  30  mph  service  brake  stops  on  a  peak 
friction  coefficient  surface  of  0.5.  for  a 
truck  tractor  with  a  loaded  unbraked 
control  trailer. 

(c)  60  mph  emergency  brake  stops  on  a 
peak  friction  coefficient  surface  of  0.9, 
for  a  single-unit  vehicle.  Truck  tractors 
are  not  required  to  be  tested  in  the 
loaded  condition. 

.  Parking  brake  test  with  vehicle  loaded  to 

GVWR. 
.  Stops  with  vehicle  at  unloaded  weight 

plus  up  to  500  lbs. 

(a)  60  mph  service  brake  stops  on  a  peak 
friction  coefficient  surface  of  0.9.  for  a 
truck  tractor  or  for  a  single-unit  vehi- 
cle. 

(b)  30  mph  service  brake  stops  on  a  peak 
friction  coefficient  surface  of  0.5,  for  a 
truck  tractor. 

Table  li.— Stopping  Distance 

[In  feet] 


Table  I. — Stopping  Sequence — 

Continued 


(c)  60  mph  emergency  brake  stops  on  a 
peak  friction  coefficient  surface  of  0.9. 
for  a  truck  tractor  or  for  a  single-unit 
vehicle. 

5.  Parking  brake  test  with  vehicle  at  un- 
loaded weight  plus  up  to  500  lbs. 

6.  Final  inspection  of  service  brake  system 
for  condition  of  adjustment. 

S5.3.1.1     Stop  the  vehicle  fi-om  60 
mph  on  a  surface  with  a  peak  friction 
coefficient  of  0.9  with  the  vehicle 
loaded  as  follows:  (a)  loaded  to  its 
GVWR,  (b)  in  the  Bobtail  configuration 
(truck-tractors  only)  plus  up  to  500 
pounds,  and  (c)  at  its  unloaded  vehicle 
weight  (except  for  a  truck  tractor)  plus 
up  to  500  pounds  (including  driver  and 
instrumentation).  If  the  speed  attainable 
in  two  miles  is  less  than  60  mph.  the 
vehicle  shall  stop  from  a  speed  in  Table 
II  that  is  4  to  8  mph  less  than  the  speed 
attainable  in  2  miles. 


Vehicle  speed  in  oiites  per  hour 


20 
25 
30 
35 
40 
45 
50 
55 
60 


Service 
brake 


PFC 
0.9 

(1) 


32 

49 

70 

96 

125 

158 

195 

236 

280 


PFC 
0.9 

(2) 


35 
54 
78 
106 
138 
175 
216 
261 
310 


PFC 
0.9 

(3) 


38 
59 
84 
114 
149 
189 
233 
281 
335 


PFC 
0.9 

(4) 


40 
62 
89 
121 
158 
200 
247 
299 
355 


Emergency 
brake 


PFC 
0.9 

(5) 


83 
123 
170 
225 
288 
358 
435 
520 
613 


PFC 
0.9 

(6) 


85 

131 
186 
250 
325 
409 
504 
608 
720 


Note:  (1)  Loaded  and  unloaded  buses;  (2)  Loaded  single  unit  trucks;  (3)  Untoaded  truck  tractors  and  single  unit  tnicks;  (4)  Loaded  truck  trac- 
tors tested  with  an  unbraked  control  trailer;  (5)  All  vehicJes  except  truck  tractors:  (6)  Unloaaded  truck  tractors. 


S5.7.1     Emergency  brake  system 
performance.  When  stopped  six  times 
for  each  combination  of  weight  and 
speed  specified  in  S5.3.1.1,  except  for  a 
loaded  truck  tractor  with  an  unbraked 
control  trailer,  on  a  road  surface  having 
a  PFC  of  0.9,  with  a  single  failure  in  the 
service  brake  system  of  a  part  designed 
to  contain  compressed  air  or  brake  fluid 
(except  failure  of  a  common  valve, 
manifold,  brake  fluid  housing,  or  brake 
chamber  housing),  the  vehicle  shall  stop 
at  least  once  in  not  more  than  the 
distance  specified  in  Column  5  of  Table 
II,  measured  from  the  point  at  which 
movement  of  the  ser\'ice  brake  control 
begins,  except  that  a  truck-tractor  tested 


at  its  unloaded  vehicle  weight  plus  up 
to  500  pounds  shall  stop  at  least  once 
in  not  more  than  the  distance  specified 
in  Column  6  of  Table  II.  The  stop  shall 
be  made  without  any  part  of  the  vehicle 
leaving  the  roadway. 
***** 

Issued  on:  March  1, 1995. 
Ricardo  Martinez,  M.D. 

Administrator. 
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BILLING  CODE  491»-6»-P 


49  CFR  Part  571 

[Docket  No.  93-07;  Notice  3] 

RIN  2127-AE21 

Federal  Motor  Vehicle  Safety 
Standards;  Stopping  Distance 
Requirements  for  Vehicles  Equipped 
With  Hydraulic  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 
stopping  distance  performance 
requirements  in  Standard  No.  105, 
Hydraulic  Brake  Systems,  for  trucks. 


UMI 
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buses,  and  multipurpose  passenger 
vehicles  (MPVs)  that  have  a  gross 
vehicle  weight  ratings  (GWVRs)  over 
10.000  pounds  and  that  are  equipped 
with  hydraulic  brake  systems.  The 
requirements  specify  the  distances  in 
which  different  types  of  medium  and 
heavy  vehicles  must  come  to  a  complete 
stop  from  a  speed  of  60  mph  on  a  high 
coefficient_of  friction  surface.  The 
requirements  are  designed  to  reduce  the 
number  and  severity  of  crashes 
involving  these  vehicles. 

This  notice  is  one  part  of  the  agency's 
comprehensive  effort  to  improve  the 
braking  ability  of  medium  and  heavy 
vehicles.  In  another  final  rule  published 
elsewhere  in  today's  Federal  Register, 
the  agency  is  adopting  identical 
stopping  distance  requirements  for 
medium  and  heavy  vehicles  that  are 
equipped  with  airbrake  systems.  In  a 
third  final  rule,  that  responds  to  the 
Intermodai  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991,  the 
agency  is  requiring  medium  and  heavy 
vehicles  to  be  equipped  with  an  antilock 
brake  system  (ABS)  to  improve  the 
lateral  stability  and  control  of  these 
vehicles  during  braking. 
DATES:  Effective  Dates:  The  amendments 
become  effective  on  March  1, 1999. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  April  10, 1995. 

AOORESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  93- 
07;  Notice  3  and  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Soodoo.  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SVV.,  Washington,  DC  20590 
(202-366-5892). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Brake  Related  Crashes 

B.  Braking  Devices 
U.  NHTSA  Activities 

A.  Regulatory  History 

B.  Agency  Research 

C.  Heavy  Vehicle  Safety  Report  to  Congress 

III.  Agency  Proposal 

IV.  Conunents  to  the  Proposal 

V.  Agency  DecisioD 

A.  Overview 

B.  Stopping  Distance  Requirements 

C.  First  Effectiveness  Test 

D.  Second  Effectiveness  Test 

E.  Leadtime 

F.  Costs 
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I.  Background 

A.  Brake  Related  Crashes 

Medium  and  heavy  vehicles  '  are 
involved  in  thousands  of  motor  vehicle 
crashes  each  year.  One  of  the  most 
important  factors  that  contributes  to 
these  crashes  is  brake  system 
performance.  Crashes  in  which  braking 
is  a  contributory  factor  can  be  further 
subdivided  into  (1)  crashes  due  to  brake 
failures  or  defective  brakes,  (2) 
runaways  on  downgrades,  due  to 
maladjusted  or  overheated  brakes,  (3) 
crashes  in  which  vehicles  are  unable  to 
stop  in  time,  and  (4)  lose-of-control 
crashes  due  primarily  to  locked  wheels 
during  braking. 

This  final  rule  amending  Standard 
No.  105,  Hydraulic  Brake  Systems,  to 
establish  stopping  distance 
requirements  for  hydraulically  braked 
vehicles,^  and  the  companion  final  rule 
amending  Standard  No.  121,  Air  Brake 
Systems  (49  CFR  571.121),  to  reinstate 
stopping  distance  requirements  for  air 
braked  heavy  vehicles,  will  reduce  the 
severity  of  or  prevent  crashes 
attributable  to  a  vehicle's  inability  to 
stop  in  time.'  In  these  crashes,  the 
heavy  vehicle's  brakes  function,  but  do 
not  stop  the  vehicle  quickly  enough  to 
avoid  a  crash.  One  way  to  reduce  the 
severity  or  number  of  such  crashes  is  to 
improve  heavy  vehicle  stopping 
performance  by  reducing  the  distance 
needed  to  stop  a  vehicle.  Even  if  crashes 
of  this  type  were  not  totally  prevented, 
improvements  in  stopping  distance 
performance  reduce  collision  impact 
speeds,  and  thus  reduce  crash  severity. 

The  following  estimates  regarding 
heavy  vehicle  crashes  are  from 
NHTSA 's  1992  General  Estimates 
System  (GES)  which  is  based  on  data 
transcribed  from  a  nationally 
representative  sample  of  state  police 
accident  reports  (PARs)  and  the  Fatal 
Accident  Reporting  System  (FARS). 
NHTSA  estimates  that  in  1992  there 
were  about  168.000  crashes  involving 
heavy  combination  vehicles  (excluding 
truck  tractors  when  operating  bobtail, 
i.e..  without  a  trailer).  These  crashes 


'  Hereafter,  these  vehicles  which  have  a  gross 
vehicle  weight  rating  (GVWR)  of  10.000  pounds  or 
more  are  referred  to  as  heavy  vehicles. 

^  Hydraulic  brake  tystams  are  used  on  most  single 
unit  vehicles  with  gross  vehicle  weight  ratings 
(GVWRs)  of  26.000  pounds  or  Ims  and  on  many 
medium  and  heavy  trucks  and  buses  with  CWViU 
between  26.000  pounds  and  33,000  pounds. 
Hydraulic  t)nkes  are  available  on  single  unit 
vehicles  with  GVWRs  up  to  46.000  pounds,  but  are 
used  to  a  lesser  degree  with  such  vehicles.  Heavy 
vehicles  not  equipped  with  hydraulic  brakes  are 
equipped  with  air  brake  systems. 

'Today's  companion  final  rule  to  require  heavy 
vehicles  to  be  equipped  with  antilock  brake  systems 
(ABS)  will  prevent  braking-induced  loss-of-control 
crashes. 


resulted  in  about  13.600  injuries  and 
387  fatalities  to  truck  occupants  and 
about  51,500  injuries  and  2452  fatalities 
to  occupants  of  other  involved  vehicles. 
For  bobtail  truck  tractors  alone,  the 
agency  estimates  that  there  were  about 
8,400  crashes  resulting  in  about  1,200 
injuries  and  39  fatalities  to  truck 
occupants  and  about  2.600  injuries  and 
178  fatalities  to  occupants  of  other 
involved  vehicles.  For  heavy  single-unit 
trucks,  the  agency  estimates  that  there 
were  about  192,600  crashes  resulting  in 
about  15,700  injuries  and  165  fatalities 
to  truck  occupants  and  about  48,300 
injuries  and  891  fatalities  to  occupants 
of  other  involved  vehicles.  In  addition, 
crashes  involving  heavy  vehicles  result 
in  more  expensive  and  severe  property 
damage  than  crashes  involving  light 
vehicles. 

It  is  very  difficult  to  quantify  the 
number  of  crashes  in  which  a  vehicle's 
brakes  are  unable  to  stop  the  vehicle  in 
time.  NHTSA  estimates  that  in  1992 
there  were  about  18,000  crashes 
involving  heavy  combination  vehicles 
(excluding  bobtail  truck  tractors).  These 
crashes  resulted  in  about  1,800  injuries 
and  57  fatalities  to  truck  occupants  and 
about  8,400  injuries  and  754  fatalities  to 
occupants  of  other  involved  vehicles. 
For  bobtail  truck  tractors  alone,  the 
agency  estimates  that  there  were  about 
260  crashes  resulting  in  about  100 
injuries  and  7  fatalities  to  truck 
occupants  and  about  240  injuries  and  48 
fatalities  to  occupants  of  other  involved 
vehicles.  For  heavy  single-unit  trucks, 
the  agency  estimates  that  there  were 
about  30,100  crashes  resulting  in  about 
4,200  injuries  and  17  fatalities  to  truck 
occupants  and  about  15,000  injuries  and 
276  fatalities  to  occupants  of  other 
involved  vehicles.  The  Final  Regulatory 
Evaluation  (FRE)  provides  greater  detail 
about  how  today's  final  rules  will 
reduce  injuries  and  fatalities  resulting 
from  such  crashes. 

The  agency  emphasizes  that  not  all 
inability-to-stop-in-time  crashes  are 
preventable.  Nevertheless, 
improvements  to  heavy  vehicle  brake 
systems  should  prevent  or  reduce  the 
severity  of  a  significant  number  of  these 
crashes. 

B.  Brake  Designs  and  Equipment 

In  order  to  understand  the  discussion 
of  braking  in  this  preamble,  it  is 
necessary  to  be  familiar  with  several 
devices  employed  in  braking  systems. 
As  explained  in  greater  detail  in  the 
companion  final  rules  about  stopping 
distances  for  air-braked  vehicles  and 
about  lateral  control  and  stability, 
manufacturers  have  developed  several 
devices  related  to  the  braking  of 
bydraulically-braked  heavy  vehicles, 


including  load  proportioning  valves 
(LPVs)  and  antilock  brake  systems 
(ABS).  LPVs  change  the  brake 
proportioning  to  the  drive  axle  after 
mechanically  sensing  the  vehicle's  load, 
and  ABSs  automatically  control  the 
amount  of  braking  pressure  applied  to  a 
wheel  so  as  to  prevent  wheel  lockup, 
thus  increasing  stability  and  control  in 
emergency  stops.  As  explained  in  the 
companion  notices,  these  devices  can 
also  reduce  stopping  distances. 

II.  NHTSA  Activities 

A.  Regulatory  History 

As  initially  promulgated.  Standard 
No.  105,  Hydraulic  Brake  Systems  (49 
CFR  571.105),  set  performance 
requirements  for  motor  vehicles  with 
hydraulic  service  brakes.  (37  FR  17970, 
September  2, 1972.)  The  1972  rule 
required,  among  other  things,  that  heavy 
vehicles  stop  from  60  mph  within  245 
feet  when  in  the  lightly  loaded 
condition  and  within  553  feet  under 
partial  failure  conditions.  Some 
petitions  for  reconsideration  challenged 
the  setting  of  stopping  distance 
requirements  for  hydraulically-breked 
vehicles  that  were  more  stringent  than 
those  set  for  air-braked  vehicles  in 
Standard  No.  121.  While  the  initial 
-Stopping  distance  requirement  of  245 
feet  in  Standard  No.  121  was  identical 
to  Standard  No.  105's  requirement. 
Standard  No.  121  was  later  revised  to 
require  stopping  within  258  feet  and 
then  293  feet. 

The  requirements  for  air-braked 
vehicles  were  to  become  effective  on 
September  1, 1973,  and  those  for 
hydraulic-braked  vehicles,  on 
September  1, 1974.  NHTSA  extended 
the  effective  dates  for  the  stopping 
distance  requirements  in  Standard  No. 
105  and  Standard  No.  121.  (37  FR  3905. 
February  24,  1972;  38  FR  3047,  February 
1, 1973;  39  FR  17550, 17563,  May  17, 
1974.)  Prior  to  the  final  effective  date  for 
Standard  No.  105.  the  amendments 
pertaining  to  heavy  vehicles  were 
withdrawn,  so  the  requirements  for 
heavy  hydraulic-braked  trucks  and 
bases  never  went  into  effect.  (40  FR 
18411.  April  28. 1975.)  The  ngency 
concluded  that  the  requirements  that 
were  being  withdrawn  could  not  be 
justified  "on  the  basis  of  the  data 
available  at  this  time."  The  agency 
noted  that  its  decision  to  withdraw  the 
amendment  implementing  requirements 
for  vehicles  other  than  passenger  cars 
was  based  on  uncertainty  as  to  the 
achievable  safety  benefits  relative  to  the 
costs  of  meeting  those  requirements, 
rather  than  on  an  explicit  determination 
that  the  requirements  were  not  justified. 
Notwithstanding  this  decision,  the 


agency  emphasized  that  "truck  braking 
is  in  many  cases  substantially  poorer 
than  passenger  car  braking,  and  that  the 
generally  longer  stopping  distances  and 
the  greater  severity  of  truck  accidents 
justify  a  safety  standard  for  these 
vehicles." 

There  are  two  primary  reasons  for  the 
substantial  costs  that  would  have  been 
involved  in  meeting  those  requirements. 
The  first  reason  was  the  level  of 
stringency  of  the  requirements:  the 
stopping  distance  requirement  from  60 
mph  was  246  feet,  which  was  the 
original  requirement  implemented  for 
air-braked  vehicles  in  Standard  No.  121 
that  was  later  revised  to  293  feet.  The 
second  reason  relates  to  the  state-of-the- 
art  of  hydraulic  brake  system  technology 
in  1975  versus  that  of  today.  As 
discussed  in  detail  in  the  Final 
Regulatory  Evaluation  (FRE),  the 
requirements  being  implemented  by  this 
notice  will  not  require  any  changes  in 
the  design  or  performance  of 
hydraulicaliy-braked  heavy  vehicles. 

Since  its  decision  in  1975  to  narrow 
Standard  No.  105's  applicability, 
NHTSA  has  issued  several  amendments 
extending  its  applicability  to  certain 
types  of  vehicles.  In  1976,  the  agency 
extended  the  Standard's  applicability  to 
all  school  buses.  (41  FR  2391,  January 
16, 1976.)  In  1981,  it  extended  the 
standard's  applicability  on  a  general 
basis  (with  some  limitations)  to  trucks, 
all  types  of  buses,  and  MPVs  with  a 
GVWR  of  10,000  pounds  or  less.  (46  FR 
55,  January  2,  1981.)  As  for  trucks, 
buses,  and  MPVs  with  a  GVWR  greater 
than  10,000  pounds,  the  agency 
extended  the  requirements  for  braking 
with  partial  hydraulic  system  failures 
and  power  booster  unit  failures. 
However,  the  service  and  parking  brake 
performance  requirements,  including 
those  for  stopping  distances,  have  not 
been  re-adopted  for  hydraulicaliy- 
braked  trucks  and  non-school  buses 
with  GVWRs  over  10,000  pounds.  The 
reader  should  refer  to  the  February  1993 
NPRMs  and  today's  companion  final 
rules  for  a  detailed  discussion  of  the 
regulatory  history. 

These  requirements  have  received  a 
great  deal  of  agency  and  judicial 
attention.  (58  FR  11009,  February  23. 
1993.)  Along  with  certain  other 
provisions,  the  stopping  distance 
requirements  for  air-braked  vehicles 
were  invalidated  by  the  United  States 
Court  of  Appeals  for  the  9th  Circuit  in 
PACCAR  V.  NHTSA,  573  F.2d  632,  (9th 
Cir.  1978)  cert,  denied.  439  U.S.  862 
(1978). 

While  PACCAR  involved  air-braked 
vehicles,  it  is  relevant  to  hydraulicaliy- 
braked  vehicles  as  well.  The  stability 
and  control  final  rule  contains  a 


detailed  discussion  about  PACCAR  and 
how  the  agency  has  responded  to  that 
decision.  As  mentioned  earlier,  the 
stopping  distance  requirements  in  this 
final  rule  are  significantly  longer  than 
those  that  were  rescinded  in  1975. 

However,  as  also  discussed  earlier, 
the  same  stopping  distance 
requirements  that  were  implemented  in 
1975  for  air-braked  vehicles  were  later 
extended  to  levels  that  are  close  to  those 
included  in  this  notice.  One  significant 
difference  between  the  original 
requirements  in  1975  for  hydraulically 
braked,  heavy  vehicles  and  those 
contained  in  today's  final  rule  is  that  the 
agency  has  decided  to  specify  different 
stopping  distances  for  different 
configurations  of  heavy  vehicles. 
Today's  requirements  can  further  be 
distinguished  from  those  invalidated  in 
the  1970s,  since  manufacturers  will  not 
need  to  significantly  redesign  their 
brakes  or  use  overly  aggressive 
foundation  brakes  to  comply  with 
today's  requirements. 

Even  though  the  stopping  distance 
requirements  being  specified  in  today's 
final  rule  are  less  stringent  for  some 
vehicle  configurations  than  those 
invalidated  by  PACCAR  for  air-braked 
vehicles,  the  agency  believes  that  the 
braking  requirements  in  today's  final 
rules,  taken  as  a  whole,  significantly 
enhance  the  overall  braking 
performance  of  hydraulicaliy-braked 
vehicles  given  the  agency's  decision  to 
require  these  vehicles  to  be  equipped 
with  ABS. 

B.  Agency  Research 

As  part  of  its  review  of  heavy  vehicle 
braking,  NHTSA  issued  a  report  entitled 
"NHTSA  Heavy  Duty  Vehicle  Brake 
Reserrch  Program  Report  No.  4 — 
Stopping  Capability  of  Hydraulically 
Braked  Vehicles"  (DOT  HS  806  860. 
October  1985).  That  report  was  based  on 
a  comprehensive  testing  of  twelve 
hydraulicaliy-braked  vehicles  ranging  in 
weight  from  14,800  to  46,000  pounds  in 
both  the  empty  and  loaded  conditions. 
The  straight  line  stopping  distance  tests 
measured  the  shortest  possible  stop 
within  a  12-foot-wide  lane  without 
locking  up  more  than  one  wheel  per 
axle  or  two  wheels  per  tandem  axle  at 
speeds  greater  than  20  mph.  At  60  mph. 
stopping  distances  ranged  from  214  feet 
to  396  feet.  Among  other  things,  the 
agency  found  that  the  ability  to  stop  in 
a  short  distance  without  loss  of  control 
is  primarily  a  frinction  of  front/rear 
braking  force  distribution.  Vehicles  with 
brake  force  distributions  closest  to  their 
dynamic  weight  distributions  were  the 
best  performers. 


UMI 
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C.  Heavy  Vehicle  Safety  Report  to 
Congress 

In  response  to  section  9107  of  the 
Truck  and  Bus  Regulatory  Reform  Act  of 
1988,  the  agency  submitted  a  report  to 
Congress  entitled  "Improved  Brake 
Systems  for  Commercial  Vehicles." 
(DOT  HS  807  706,  April  1991)  ••  While 
the  report  focuses  on  air  brakes  systems, 
much  of  the  information  is  relevant  to 
hydraulically-braked  heavy  vehicles. 
After  discussing  crash  data  concerning 
heavy  vehicle  brake  systems,  the  report 
explained  factors  related  to  braking 
effectiveness  and  stability  and  control 
during  braking.  The  report  mentioned 
that  stopping  distances  and  vehicle 
stability  could  be  improved  by 
(X]uipping  heavy  vehicles  with  LPVs 
and  ABS. 

III.  Agency  Proposal 

On  February  23,Jfl93.  NHTSA 
proposed  to  amencKsTdndard  No.  105  to 
establish  different  stopping  distance 
requirements  for  different  types  of 
heavy  vehicles  equipped  with  hydraulic 
brake  systems,  when  making  stops  from 
60  mph  on  a  high  coefficient  of  friction 
surface.  (58  FR  11003.)  The  agency 
tentatively  concluded  that  establishing 
the  same  stopping  distance  requirement 
for  all  heavy  vehicles  with  fully 
operational  service  brakes  would  be 
inappropriate,  since  it  would  be  too 
stringent  for  unloaded  single  unit  trucks 
but  not  stringent  enough  for  buses.  The 
proposed  stopping  distances  were  based 
on  the  agency's  analysis  of  the  available 
data,  especially  the  stopping  distance 
results  in  the  VRTC  reports. 

NHTSA  explained  that  its  long-term 
objective  is  to  upgrade  the  braking 
efficiency  of  heavy  vehicles  to  enable 
them  to  make  controlled,  stable  stops, 
under  all  loading  and  road  surface 
conditions.  The  agency  believed  that  the 
proposed  requirements  would  reduce 
the  disparity  in  stopping  distance 
performance  between  heavy  vehicles 
and  passenger  cars,  while  assuring  that 
the  requirements'  costs  are  reasonable. 
The  agency  proposed  stopping  distance 
requirements  for  vehicles  equipped  with 
hydraulic  brake  systems  consistent  with 
the  stopping  distance  requirements  for 
air-braked  heavy  vehicles.  These 
requirements  would  take  effect  two 
years  after  issuance  of  the  final  rule.  The 
agency  decided  not  to  propose  the  first 
effectiveness  test,  which  involves  the 
prebumish  condition.  However,  it 
proposed  the  second  effectiveness  test. 


where  the  vehicle  is  tested  at  its  GVWR 
to  assure  full  braking  power,  and  the 
third  effectiveness  test  where  the 
vehicle  is  tested  in  the  lightly  loaded 
vehicle  condition  to  assure  reasonable 
brake  balance. 

IV.  Comments  on  the  Proposal 

NHTSA  received  29  comments  in 
response  to  the  NPRM.  Commenters 
included  heavy  vehicle  manufacturers, 
brake  manufacturers,  safety  advocacy 
groups,  heavy  vehicle  users,  industry 
trade  associations,  and  other 
individuals.  The  American  Automobile 
Manufacturers  Association  (AAMA) 
submitted  joint  comments  on  behalf  of 
the  eight  major  domestic  manufacturers 
of  heavy  vehicles:  Chrysler,  Ford, 
Freightliner.  General  Motors  (CM), 
Mack  Trucks,  Navistar,  PACCAR,  and 
Volvo-GM. 

The  commenters  generally  supported 
the  agency's  decision  to  establish 
stopping  distance  requirements. 
However,  they  offered  mixed  views 
about  the  specific  stopping  distances 
being  proposed.  CM,  Navistar,  Heavy 
Duty  Brake  Manufacturers  Council 
(HDBMC).  and  Rockwell  WABCO  stated 
that  the  proposed  stopping  distance 
requirements  are  appropriate.  In 
contrast,  the  Insurance  Institute  for 
Highway  Safety  (IIHS),  the  Coalition  for 
Consumer  Health,  and  Advocates  for 
Highway  Safety  (Advocates)  believed 
that  the  required  distances  for  trucks 
and  buses  should  be  shorter.  Advocates 
stated  that  the  proposal  did  little  more 
than  "grandfather"  existing  braking 
capabilities  and  therefore  would  not 
result  in  the  best  available  braking 
performance  for  large  trucks. 

Commenters  also  addressed  specific 
issues  raised  in  the  NPRM,  including 
the  requirements'  applicability  to  school 
buses,  the  need  for  the  first  and  fourth 
effectiveness  tests,  the  vehicle  test 
speed,  the  test  surface  specification,  the 
wheel  lock  up  restrictions,  the  initial 
brake  temperature,  the  failed  system 
test,  the  vehicle  loading,  the  parking 
brake  test,  the  burnish  procedures,  and 
the  implementation  schedule  for  the 
requirements.  More  specific  discussions 
of  these  comments,  and  the  agency's 
responses  to  them,  are  set  forth  either 
below  or  in  the  stopping  distance  rule 
for  Standard  No.  121.5 


•The  report  may  be  examined  a1  the  agency's 
Technical  Reference  Office,  room  5108,  at  no 
charge.  It  is  available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield.  VA  22161 
lor  a  small  charge. 


'The  stopping  distance  rule  for  air-braked 
vehicles  discusses  the  issues  of  the  test  surface, 
wheel  lock  restrictions,  initial  brake  temperature, 
the  failed  system  test,  vehicle  loading,  the  parking 
brake  test,  and  burnish  procedures. 


UMI 


V.  Agency  Decision 

A.  Overview 

Based  on  the  FARS  and  other  crash 
data,  test  data  from  the  agency's  heavy 
vehicle  brake  research  program, 
comments  to  the  NPRM,  and  other 
available  information,  NHTSA  has 
decided  to  amend  Standard  No.  105  to 
establish  stopping  distance  performance 
requirements  for  heavy  vehicles  that  are 
equipped  with  hydraulic  brake  systems. 
The  requirements,  which  apply  to  60 
mph  stops  on  a  high  coefficient  of 
friction  surface,  specify  different 
stopping  distance  requirements  for  three 
different  types  of  heavy  vehicle 
configurations:  (1)  loaded  and  unloaded 
buses,  (2)  loaded  single  unit  trucks,  and 
(3)  empty  single  unit  trucks.  The 
requirements  are  designed  to 
standardize  the  distance  needed  for  all 
heavy  vehicles  to  come  to  a  complete 
stop,  thereby  reducing  the  number  and 
severity  of  crashes. 

This  notice  is  one  part  of  the  agency's 
comprehensive  effort  to  improve  the 
braking  ability  of  heavy  vehicles.  In 
another  final  rule  published  elsewhere 
in  today's  Federal  Register,  the  agency 
is  adopting  identical  stopping  distance 
requirements  for  comparable  heavy 
vehicles  that  are  equipped  with  air 
brake  systems.  The  agency  believes  that 
it  is  appropriate  to  specify  the  same 
stopping  distance  requirements  for 
similar  vehicles.  In  a  third  final  rule,  the 
agency  is  responding  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991  by  requiring  heavy 
vehicles  to  be  equipped  with  an  antilock 
brake  system  to  improve  the  lateral 
stability  and  control  of  these  vehicles 
during  braking. 

B.  Stopping  Distance  Requirements 

Based  on  its  testing  at  VRTC,  NHTSA 
proposed  different  stopping  distances 
for  various  categories  of  vehicles,  as 
follows: 

Loaded  and  Unloaded  Buses 280  ft. 

Loaded  Single-Unit  Trucks 310  f^. 

Empty  Single-Unit  Trucks 335  ft. 

The  agency  reasoned  that  a  single 
stopping  distance  requirement  for  all 
heavy  vehicles  with  fully  operational 
service  brakes  would  be  too  stringent  for 
unloaded  single  unit  trucks,  but  not  be 
stringent  enough  for  buses.  Based  on  the 
VRTC  test  results,  the  agency 
anticipated  that  manufacturers  would 
not  have  to  make  changes  to  the 
hydraulic  braking  systems  of  their 
vehicles  to  comply  with  the  proposed 
stopping  distance  requirements. 

AAMA  and  most  other  industry 
commenters  agreed  with  the  stopping 
distance  values  proposed  for  the  various 
vehicle  configurations.  CM.  Navistar. 


Heavy  Duty  Brake  Manufacturers 
Council  (HDBMC).  and  Rockwell 
WABCO  commented  that  they  believed 
that  the  proposed  stopping  distance 
requirements  are  appropriate.  ATA 
agreed  with  the  proposal  to  specif)' 
different  stopping  distances  for  different 
types  and  loadings  of  vehicles.  It  also 
agreed  with  specifying  the  same 
stopping  distances  for  the  same  types  of 
air-braked  and  hydraulically-braked 
vehicles  under  the  same  loading 
conditions. 

In  contrast,  other  commenters  stated 
that  the  proposed  stopping  distances 
were  not  sufficiently  stringent. 
Advocates  stated  that  the  proposed 
stopping  distances  simply  ratify  braking 
distances  currently  achieved  by 
manufacturers  and  do  not  seek  to 
improve  real-world  braking 
performance.  It  stated  that  except  for  the 
280-foot  requirement  for  buses,  the 
other  proposed  stopping  distances  are 
longer  than  the  293  feet  established 
before  PACCAR.  Similarly,  IIHS  stated 
that  the  proposals  do  not  go  far  enough 
toward  requiring  the  best  available 
braking  for  heavy  vehicles. 

Based  on  the  public  comments  and 
other  available  information,  especi.^.lly 
the  VRTC  test  results.  NHTSA  has 
decided  to  specify  different  stopping 
distances  for  three  separate  categories  of 
vehicles,  when  tested  at  a  speed  of  60 
mph  on  a  surface  with  a  PFC  of  0.9.  as 
follows: 

Loaded  and  Unloaded  Buses 280  ft. 

Loaded  Single-Unit  Trucks 310  ft. 

Unloaded  Single-Unit  Trucks 335  ft. 

NHTSA  believes  that  these  stopping 
distances,  combined  with  the  stability 
and  control  final  rule,  will  ensure  that 
heavy  vehicles  make  short  stable  stops 
within  a  reasonable  distance.  The 
agency  further  notes  that  the  companion 
notice  to  require  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems 
will  also  help  to  improve  the  braking 
performance  of  those  vehicles  enough  to 
enable  them  to  comply  with  the 
stopping  distance  requirements. 

C.  First  Effectiveness  Test 

The  first  effectiveness  test  in  Standard 
No.  105.  which  is  commonly  known  as 
the  "prebumish  test."  measures  brake 
performance  very  early  in  a  vehicle's 
life.  School  buses  are  the  only  heavy 
vehicle  type  currently  subject  to  the  first 
effectiveness  test  (and  to  Standard  No. 
105's  other  stopping  distance 
requirements.) 

In  the  NPRM.  NHTSA  did  not  propose 
applying  the  prebumish  test  to  other 
heavy  vehicles.  The  agency  stated  that 
the  first  effectiveness  lest  would 
continue  to  apply  to  school  buses,  since 
It  did  not  want  to  modify  the  Standard's 


current  requirements.  The  agency 
reasoned  that  subjecting  school  buses 
(but  not  other  heav^  vehicles)  to  the  first 
effectiveness  test  was  appropriate  given 
the  provisions  in  the  vehicle  safety  law 
pertaining  to  school  buses  (codified  as 
49  U.S.C.  301).  and  the  "stop-and-go" 
duty  cycle  of  school  buses.  "The  agency 
requested  comment  on  whether  to  apply 
the  first  effectiveness  test  to  heavy 
vehicles  in  general  and  whether  to 
retain  the  test  for  school  buses. 

AAMA.  AlliedSignal.  and  HDB.MC 
stated  that  heavy  vehicles,  including 
school  buses,  should  not  be  subject  to 
the  first  effectiveness  test  and  the  30- 
mph  second  effectiveness  test. 
AlliedSignal  commented  that  excluding 
hydraulically  braked  school  buses  from 
the  first  effectiveness  test  would  be 
consistent  with  the  agency's  intent  for 
consistency  between  hydraulically 
braked  and  air-braked  vehicles. 
AlliedSignal  also  stated  that  the 
intended  usage  of  non-school  buses  and 
school  buses  is  nearly  identical,  and 
that  chassis  components  are  nearly 
identical.  A.\MA  commented  that 
school  buses  and  non-school  buses 
should  have  standardized  braking 
requirements.  AAMA  disagreed  with  the 
agency's  statement  that  the  school  bus 
provisions  of  the  law  have  a  bearing  on 
the  need  for  a  first  effectiveness  or  30- 
mph  second  effectiveness  requirements 
for  school  buses.  Straight-Stop  and 
Arent  Fox  recommended  that  transit 
bu.ses  and  school  buses  be  tested  at 
speeds  typical  of  their  normal  use  such 
as  20  to  30  mph.  Chrysler  agreed  with 
the  agency's  proposal  not  to  apply  the 
first  effectiveness  test  to  heavy  vehicles, 
except  for  school  buses. 

Advocates  requested  that  the  agency 
apply  the  first  effectiveness  test  to  ail 
hydraulic  braked  vehicles,  not  just 
school  buses.  It  claimed  that  the  new 
non-asbestos  linings  tend  to  swell  early 
in  the  service  lives  of  new  brakes.  As  a 
result,  it  believed  that  the  stopping 
distance  would  be  degraded  during  this 
period,  a  phenomenon  that  would  be 
detrimental  to  safety.  Advocates  argued 
that  the  agency  cannot  arbitrarily 
dismiss  the  first  effectiveness  test  with 
an  assertion  that  it  is  not  aware  of  any 
"green  brake"  crashes. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  not  to  apply  the  prebumish  test 
to  all  heavy  vehicles  equipped  with 
hydraulic  brakes.  It  has  also  decided 
that  the  test  should  not  apply  to  school 
buses.  As  explained  in  the  NPRM. 
NHTSA  is  not  aware  of  any  crashes 
involving  hydraulically  braked  heavy 
vehicles  caused  by  "green"  brake 
linings.  Therefore,  the  agency  has 
determined  that  there  is  no  need  to 


apply  the  prebumish  test  to  heavy 
vehicles.  The  agency  notes  that  its 
decision  not  to  apply  the  prebumish  test^ 
to  heavy  vehicles  results  in  the 
requirements  in  Standard  No.  105  and 
Standard  No.  121  being  consistent  for 
similar  vehicles  given  the  absence  of  a 
prebumish  test  in  FMVSS  No.  121  for 
air-braked  school  buses.** 

With  respect  to  non-asbestos  linings. 
NHTSA  agrees  that  there  is  a  tendency 
for  such  linings  to  swell  early  in  the  life 
of  the  new  brakes.  However,  the  agency 
has  already  addressed  this  issue  in 
greater  detail  in  a  NPRM  on  the  brake 
adjustment  procedure  for  brake  burnish 
of  heavy  vehicles  (56  FR  66395. 
December  23,  1991).  The  agency 
concluded  that  the  swelling  of  the  non- 
asbestos  linings  has  no  effect  on  their 
service  life  or  on  the  service  brake 
performance  of  the  vehicle. 

D.  Second  Effectiveness  Test 

The  second  effectiveness  test  in 
Standard  No.  105  assesses  brake 
performance  when  a  vehicle  is  in  its 
fully  loaded  condition.  In  the  NPRM, 
NHTSA  proposed  extending  the  second 
effectiveness  test  to  hydraulically- 
braked  hea\'y  vehicles.  The  agency 
explained  that  this  test  replicates  one  of 
the  most  common  loading  conditions  for 
heavy  vehicles.  The  agency  tentatively 
concluded  that  it  would  be  in  the 
interests  of  safety  to  establish  stopping 
distance  requirements  for  hydraulically- 
braked  heavy  vehicles  in  the  fully 
loaded  condition  (at  GVWR). 

NHTSA  notes  that,  unlike  the 
requirements  in  Standard  No.  121 
which  specify  60-mph  stops,  the  second 
effectiveness  test  includes  30-mph  stops 
as  well  as  60-mph  stops.  The  agency 
proposed  applying  the  30-mph  test  to 
school  buses,  since  it  is  similar  to  their 
in-service  stop-and-go  operation. 
Although  there  is  no  similar  30-mph 
road  test  for  air-braked  school  buses,  the 
brake  assemblies  of  these  vehicles  are 
required  to  be  tested  on  a  dynamometer 
under  section  S5.4  of  Standard  No.  121. 
These  tests  evaluate  the  capability  of  a 
brake  assembly  in  a  stop-and-go  duty 
cycle.  Section  S5.4.2,  Brake  Power, 
requires  that  the  brake  be  capable  of 
making  10  consecutive  decelerations 
from  50  mph  to  15  mph  at  an  average 
deceleration  rate  of  9  feet  per  second. 
Therefore,  the  agency  further  believed 
that  the  30-mph  portion  of  the  second 
effectiveness  tests  should  be  retained  for 
school  buses  only,  given  their  stop-and- 
go  duty  cycle. 


•The  agency  decided  not  to  includu  a  prebumish 
lest  in  Standard  No.  1 35.  reasoning  that  few 
vehicles  arc  driven  any  length  of  lime  in  an 
unburnished  condition. 
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AlliedSignal  was  the  sole  commenter 
on  the  issue  of  the  30-mph  stopping 
distances.  It  stated  that  its  testing  of  a 
current  system  showed  that  the 
proposed  requirement  of  70  feet  for  the 
30-mph  second  effectiveness  test  would 
be  difficult  to  meet  without  major  brake 
redesign.  It  therefore  recommended  that 
the  requirement  be  increased  to  at  least 
78  feet  if  the  agency  decides  not  to 
exclude  school  buses  from  this  test. 

NHTSA  has  decided  to  apply  the  test 
requirement  to  school  buses  with  a 
stopping  distance  of  70  feet,  as 
proposed.  The  agency  notes  that  no 
vehicle  manufacturer  objected  to  the 
proposed  stopping  distance  value. 
Further,  NHTSA "s  test  data  (NHTSA 
Heavy-Duty  Vehicle  Brake  Research 
Program  Report  No.  4 — Stopping 
Capabihty  of  Hydraulically-Braked 
Vehicles)  show  that  70  feet  is  a 
reasonable  requirement  from  30  mph  for 
the  second  effectiveness  test. 

NHTSA  acknowledges  that  some 
transit  buses  have  stop-and-go  duty 
cycles  similar  to  school  buses.  However, 
such  vehicles  are  typically  equipped 
with  air  brake  systems,  and  would 
therefore  be  required  to  have  their  brake 
assemblies  dynamometer  tested.  The  30- 
mph  second  effectiveness  test  would  not 
apply  to  these  vehicles  because  they  are 
not  school  buses. 

E.  Leadtime 

In  the  NPRM.  NHTSA  proposed  that 
the  stopping  distance  requirements 
become  effective  two  years  after  the 
final  rule's  publication. 

AAMA  supported  the  proposed 
effective  date,  provided  that  the  agency 
incorporated  its  recommended 
modifications  in  the  final  rule.  Rockwell 
recommended  that  the  stopping 
distance  requirements  and  the  stability 
performance  requirements  be  combined 
so  that  the  effective  dates  for  both 
rulemakings  are  concurrent.  Several 
commenters  to  the  stability  and  control 
NPRM,  including  AAMA.  made  the 
same  succestion.  AAMA  noted  that 
since  AR.S  can  have  a  direct  influence 
on  achievable  stopping  distance,  it  is 
important  to  optimize  brake  system 
performance  by  taking  both  stopping 
distance  and  stability  into  account. 

On  April.l2. 1994,  NHTSA  published 
a  supplemental  notice  of  proposed 
rulemaking  (59  FR  17326)  that  proposed 
the  following  implementation  schedule 
for  both  the  stopping  distance  and 
lateral  stability  and  control 
requirements: 

Truck  tractors  ....2  years  after  final  rule  (1996) 

Trailers 3  years  after  final  rule  (1997) 

Air-braked  single  unit  trucks  and 

buses 3  years  after  final  rule  (1997) 

Hydraulic-braked  single  unit  trucks 


and  buses. ...4  years  after  final  rule  (1998). 

The  agency  reasoned  that  making  the 
effective  dates  for  the  two  rulemakings 
concurrent  would  facilitate  a  more 
orderly  implementation  process,  avoid 
the  need  for  manufacturers  to  redesign 
the  brakes  on  individual  vehicles  twice, 
and  reduce  the  development  and 
compliance  costs  that  manufacturers 
would  face  as  a  result  of  these 
regulations.  NHTSA  requested 
comments  about  the  implementation 
schedule  proposed  in  the  supplemental 
notice. 

As  the  stability  and  control  final  rule 
discusses  in  detail  in  the  section  titled 
"Implementation  Schedule,"  NHTSA 
has  decided  to  adopt  an  implementation 
schedule  similar  to  the  one  proposed  in 
the  SNPRM.  Specifically,  hydraulically- 
braked  heavy  vehicles  manufactured  on 
or  after  March  1,  1999  will  have  to  be 
equipped  with  ABS  and  comply  with 
the  high  coefficient  of  friction  stopping 
distance  requirements.  The  agency  has 
decided  that  these  effective  dates,  which 
were  widely  supported  by  vehicle 
manufacturers,  brake  manufacturers, 
and  safety  advocacy  groups,  will 
provide  for  an  efficient  implementation 
of  the  heavy  vehicle  braking 
requirements. 

F.  Costs 

As  indicated  earlier,  NHTSA  does  not 
anticipate  the  need  for  vehicle 
manufacturers  to  change  the  design  of 
the  foundation  brake  system  of  heavy, 
hydraulically  braked  vehicles  in  order 
to  comply  with  the  requirements  of  this 
final  rule.  The  only  costs  associated 
with  this  rulemaking  are  those  related  to 
compliance  testing  costs.  As  detailed  in 
the  FRE.  the  agency  estimates  these 
costs  to  be  $1,030  million,  or  an  average 
per-vehicle  cost  of  $5.30. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  has  been  determined  to  be  not 
"significant"  under  those  policies  and 
procedures. 

A  FRE  setting  forth  the  agency's 
detailed  analysis  of  the  benefits  and 
costs  of  this  rulemaking  (along  with  the 
other  rules  issued  today)  has  been 
prepared  and  been  placed  in  the  docket. 
As  mentioned  above,  the  agency 
estimates  that  the  costs  attributable  to 
these  requirements  are  approximately 
$1.03  milHon  for  testing  costs. 


Based  on  its  analysis,  the  agency 
concludes  that  the  requirements  will 
improve  safety  by  ensuring  that  all 
heavy  vehicles  are  capable  of  stopping 
within  a  safe  distance.  The  agency 
believes  that  implementing  the  stopping 
distance  requirements  for  heavy 
vehicles  will  not  result  in  significant 
costs  since  the  braking  performance  of 
currently  produced  vehicles  is  adequate 
for  these  vehicles  to  comply  with  the 
reinstated  requirements. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  mentioned  above,  most  heavy 
vehicles  will  comply  with  the 
requirements  without  the  need  for 
significant  changes.  In  addition,  the 
agency  is  not  aware  of  any  manufacturer 
of  heavy  vehicles  or  hydraulic  brake 
systems  that  is  considered  to  be  a  small 
entity.  There  are  no  added  costs 
associated  with  modifying  a  vehicle's 
brake  system  to  comply  with  the 
requirements  implemented  by  this  final 
rule.  The  industry  test  cost  per  vehicle 
to  assure  compliance  with  the  proposal 
is  very  small:  $5.30.  Accordingly,  no 
regulatory  fiexibifity  analysis  has  been 
prepared. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Pohcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment.  No  changes  in 
existing  production  or  disposal 
processes  will  result,  except  that  there 
is  a  reduction  resulting  from  the 
removal  of  the  ALV.  Nor  should 
production  and  disposal  processes  have 
a  significant  adverse  affect  on  the 
environment. 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  Stale  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 


submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  105, 
Hydraulic  Brake  Systems,  in  Title  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 


^ 


AuUiorify:  49  U.S.C.  322.  30111,  30115, 
30117.  and  30166,  delegation  of  authority  at 
49  CFR  1.50. 

§571.105    [Amended) 

2.  Section  571.105  is  amended  by 
adding  the  definition  of  "wheel  lockup' 
in  84  and  by  revising  Table  II.  S5.1.1, 
S5. 1.1.2.  S6,  S6.9.  and  86.10;  and  by 
adding  S6.9.1.  86.9.2.  S6.10.1  and 
S6.10.2  to  read  as  follows: 


Wheel  lockup  means  100  porcen* 
wheel  slip. 
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S5 . 1 . 1     Stopping  distance. 

(a)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
of  less  than  8.000  pounds,  and  each 
school  bus  with  a  GVWR  between  8,000 
pounds  and  10,000  pounds  in  four 
effectiveness  tests  within  the  distances 
and  from  the  speeds  specified  in 

S5. 1.1.1,  S5.1.1.2.  S5. 1.1.3,  and  S5. 1.1.4. 

(b)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
of  between  8,000  pounds  and  10,000 
pounds,  other  than  a  school  bus,  in 
three  effectiveness  tests  within  the 
distances  and  from  the  speeds  specified 
in  S5. 1.1.1,  S5.1.1.2,  and  S5. 1.1.4. 

(c)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
greater  than  10,000  pounds  in  two 
effectiveness  tests  within  the  distances 
and  from  the  speeds  specified  in 

S5. 1.1.2  and  S5. 1.1.3. 

•  •        •        •        • 

S5.1.1.2    In  the  second  effectiveness 
test,  each  vehicle  with  a  GVWR  of 
10.000  j>ounds  or  less  and  each  school 
bus  with  a  GVWR  greater  than  10.000 
pounds  shall  be  capable  of  stopping 
from  30  mph  and  60  mph.  and  each 
vehicle  with  a  GVWR  greater  than 
10.000  pounds  (other  than  a  school  bus) 
shall  be  capable  of  stopping  from  60 
mph.  within  the  corresponding 
distances  specified  in  Column  II  of 
Table  II.  If  the  speed  attainable  in  2 
miles  is  not  less  than  84  mph.  a 
passenger  car  or  other  vehicle  with  a 
GVWR  of  10.000  pounds  or  less  shall 
also  be  capable  of  stopping  from  80  mph 
within  the  corresponding  distances 
specified  in  Column  II  of  Table  II. 

•  •        •        »        • 

S6    Test  conditions.  The  performance 
requirements  of  S5  shall  be  met  under 
the  following  conditions.  Where  a  range 
of  conditions  is  specified,  the  vehicle 
shall  be  capable  of  meeting  the 


requirements  at  all  points  within  the 
range.  Compliance  of  vehicles 
manufactured  in  two  or  more  stages 
may.  at  the  option  of  the  final-stage 
manufacturer,  be  demonstrated  to 
comply  with  this  standard  by  adherence 
to  the  instructions  of  the  incomplete 
manufacturer  provided  with  the  vehicle 
in  accordance  with  §  568.4{a)(7){ii)  and 
§  568.5  of  title  49  of  the  Code  of  Federal 
Regulations. 

•  *        »        »        • 

56.9  Road  Surface. 

56.9.1  For  vehicles  with  a  GVWR  of 
10.000  pounds  or  less,  road  tests  are 
conducted  on  a  12-foot-wide.  level 
roadway,  having  a  skid  number  of  81. 
Burnish  stops  are  conducted  on  any 
surface.  The  parking  brake  test  surface 
is  clean,  dry.  smooth.  Portland  cement 
concrete. 

56.9.2  For  vehicles  with  a  GVWR 
greater  than  10,000  pounds,  road  tests 
are  conducted  on  a  12-foot-wide.  level 
roadway,  having  a  peak  friction 
coefficient  of  0.9  when  measured  using 
an  American  Society  for  Testing  and 
Materials  (ASTM)  E  1136  standard 
reference  test  tire,  in  accordance  writh 
ASTM  Method  E  1337-90.  at  a  speed  of 
40  mph.  without  water  delivery. 
Burnish  stops  are  conducted  on  any 
surface.  The  parking  brake  test  surface 
is  clean,  dry,  smooth.  Portland  cement 
concrete. 

•  •        •        *        • 

56.10  Vehicle  Position  and  Wheel 
Lockup  Restrictions.  The  vehicle  is 
aligned  in  the  center  of  the  roadway  at 
the  start  of  each  brake  application. 
Stops,  other  than  spike  stops,  are  made 
without  any  part  of  the  vehicle  leaving 
the  roadway. 

S6.10.1     For  vehicles  with  a  GVWR 
of  10.000  pounds  or  less,  stops  are  made 
with  wheel  lockup  permitted  only  as 
follows: 


(a)  At  vehicle  speeds  above  10  mph. 
there  may  be  controlled  wheel  lockup 
on  an  antilock-equipped  axle,  and 
lockup  of  not  more  than  one  wheel  per 
vehicle,  uncontrolled  by  an  antilock 
system.  (Dual  wheels  on  one  side  of  an 
axle  are  considered  a  single  wheel.) 

(b)  At  vehicle  speeds  of  10  mph  or 
less,  any  wheel  may  lock  up  for  any 
duration. 

(c)  Unlimited  wheel  lockup  is  allowed 
during  spike  stops  (but  not  spike  check 
stops),  partial  failure  stops,  and 
inoperative  brake  power  or  power  assist 
unit  stops. 

S6.10.2    For  vehicles  with  a  GVWR 
greater  than  10,000  pounds,  stops  are 
made  with  wheel  lockup  permitted  only 
as  follows: 

(a)  At  vehicle  speeds  above  20  mph, 
any  wheel  on  a  nonsteerable  axle  other 
than  the  two  rearmost  nonliftable, 
nonsteerable  axles  may  lock  up  for  any 
duration.  The  wheels  on  the  two 
rearmost  nonliftable,  nonsteerable  axles 
may  lock  up  according  to  (b). 

(b)  At  vehicle  speeds  above  20  mph, 
one  wheel  on  any  axle  or  two  wheels  on 
any  tandem  may  lock  up  for  any 
duration. 

(c)  At  vehicle  speeds  above  20  mph, 
any  wheel  not  permitted  to  lock  in  (a) 
or  (b)  may  lock  up  repeatedly,  with  each 
lockup  occurring  for  a  duration  of  one 
second  or  less. 

(d)  At  vehicle  speeds  of  20  mph  or 
less,  any  wheel  may  lock  up  for  any 
duration. 

(e)  UnUmited  wheel  lockup  is  allowed 
during  partial  failure  stops,  and 
inoperative  brake  power  or  power  assist 
stops. 

Issued  on  March  1,  1995. 
Ricardo  Martinez. 
Administrator. 

[FR  E)oc.  95-5412  Filed  3-7-95;  8:45  ami 
B4LLING  CODE  4910-6»-4> 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  PART  393 

[FHWA  Docket  No.  MC-94-31] 


RIN  2125-AD46 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Antilocit  Brake 
Systems 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent;  request  for 
comments. 

SUIIMARY:  This  document  requests 
comments  on  the  intent  of  the  FHWA  to 
initiate  a  rulemaking  concerning 
requirements  for  antilock  brake  systems 
(ABS)  on  commercial  motor  vehicles 
engaged  in  interstate  commerce.  The 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  issued  a 
final  rule,  published  elsewhere  in 
today's  Federal  Register,  requiring 
certain  newly  manufactured  vehicles  to 
be  equipped  with  ABS.  The  FHWA 
intends  to  initiate  a  rulemaking 
addressing  requirements  for  motor 
carriers  to  maintain  the  ABS  on  those 
vehicles  which  are  subject  to  the 
NHTSA's  final  rule  and  address  certain 
other  ABS  issues  related  to  vehicles 
subject  to  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  The 
FHWA  requests  comments  on  this 
action. 

DATES:  Comments  must  be  received  on 
or  before  May  9, 1995. 

A0DRES6ES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
94-31.  Room  4232.  HCC-10.  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington.  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Standards,  HCS-10,  (202)  366-2981;  or 
Mr.  Charles  E.  Medalen.  Office  of  the 
Chief  Counsel,  HCC-20.  (202)  366-1354. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.  C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4012  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  (Pub.  L.  102-240. 105 
Stat.  1914,  2157)  directs  the  Secretary  of 
Transportation  to  initiate  a  rulemaking 
concerning  methods  for  improving 
braking  performance  of  new  commercial 
motor  vehicles,'  including  truck 
tractors,  trailers,  and  their  dollies. 
Congress  specifically  directed  that  such 
a  rulemaking  examine  antilock  systems, 
means  of  improving  brake  compatibility, 
and  methods  of  ensuring  effectiveness 
of  brake  timing.  The  ISTEA  requires  that 
the  rulemaking  be  consistent  with  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31147(b))  and  be  carried  out 
pursuant  to,  and  in  accordance  with,  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (49  U.S.C.  30111  et 
seq.). 

The  NHTSA  Rulemaking 

In  response  to  the  ISTEA.  the  NHTSA 
has  issued  a  final  rule  (which  is 
published  elsewhere  in  today's  Federal 
Register)  amending  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
105.  Hydraulic  Brake  Systems,  and 
FMVSS  No.  121.  Air  Brake  Systems,  to 
require  medium  and  heavy  vehicles  to 
be  equipped  with  an  antilock  brake 
system  (ABS)  to  improve  the  lateral 
stability  (i.e..  traction)  and  steering 
control  of  these  vehicles  during  braking. 
For  truck  tractors,  the  ABS  requirement 
is  supplemented  by  a  30-mph  braking- 
in-a-curve  test  on  a  low  coefficient  of 
friction  surface  using  a  full  brake 
application.  By  improving  lateral 
stability  and  control,  these  requirements 
will  significantly  reduce  jackknifing  and 
other  losses  of  control  during  braking  as 
well  as  the  deaths  and  injuries  caused 
by  those  control  problems. 

In  addition,  the  NHTSA  final  rule 
requires  all  powered  heavy  vehicles  to 
be  equipped  with  an  in-cab  lamp  to 
indicate  ABS  malfunctions.  Truck 
tractors  and  other  trucks  equipped  to 
tow  air-braked  trailers  are  required  to  be 
equipped  with  two  separate  in-cab 
lamps:  one  indicating  malfunctions  in 
the  towing  vehicle  ABS  and  the  other  in 
the  trailer  ABS.  Trailers  produced 
during  an  initial  eight-year  period  must 
also  be  equipped  with  an  external 
malfunction  indicator  that  will  be 


'  For  the  purposes  of  section  4012.  the  term 
"commercial  motor  vehicle"  means  any  self- 
propelled  or  towed  vehicle  used  on  highways  to 
transport  passengers  or  property  if  such  vehicle  has 
a  gross  vehicle  weight  rating  (GVWR)  of  1 1.794 
kilograms  (kg)  (26.001  pounds)  or  more.  The 
NHTSA's  final  rule  on  ABS  applies  to  medium  and 
heavy  vehicles  with  a  GVWR  of  4.536  kg  (10.001 
pounds)  or  more. 


visible  to  the  driver  of  the  towing 
tractor.  These  indicators  will  provide 
valuable  information  about  ABS 
malfunctioning  to  the  driver  in  the 
event  that  the  trailer  is  towed  by  a 
vehicle  that  is  not  equipped  with  an  in- 
cab  ABS  malfunction  indicator  for 
trailers. 

The  amendments  to  FMVSS  No.  105 
become  effective  on  March  1. 1999.  The 
amendments  to  FMVSS  No.  121  become 
effective  on  March  1,  1997,  with  respect 
to  truck  tractors,  and  on  March  1, 1998, 
with  respect  to  air-braked  trailers, 
converter  dollies,  single  unit  trucks  and 
buses. 

In  the  1970's.  FMVSS  No.  121 
included  stopping  distance 
requirements  which  essentially  required 
heavy  vehicles  to  be  equipped  with 
antilock  brake  systems.  Li  response  to  a 
legal  challenge,  the  United  States  Court 
of  Appeals  for  the  9th  Circuit 
invalidated  the  stopping  distance  and 
"no  lockup"  requirements  in  Standard 
No.  121,  along  with  certain  other 
provisions,  holding  that  tlie  standard 
was  "neither  reasonable  nor  practicable 
at  the  time  it  was  put  into  effect." 
PACCAR  v.  NHTSA,  573  F.2d  632  (9th 
Cir.  1978).  cert,  denied.  439  U.S.  862 
(1978). 

As  explained  in  NHTSA's  final  rule, 
the  preconditions  for  an  ABS 
requirement  for  heavy  vehicles  differ 
markedly  from  20  years  ago  when  the 
petitioners  challenged  the  agency  in 
PACCAR.  First.  NHTSA's  extensive  fleet 
study  of  heavy  vehicle  antilock  systems 
demonstrates  that  these  systems  are 
reliable.  Second,  the  agency's  testing  of 
truck  tractors  equipped  with  antilock 
systems  indicates  that  they  provide 
significantly  improved  lateral  control 
and  stability  compared  to  vehicles 
without  antilock  systems.  Third,  unlike 
air  brake  systems  in  existence  in  the 
mid-1970's  that  relied  on  significantly 
larger,  more  aggressive  foundation 
brakes,  which  could  possibly  create 
safety  problems  if  the  antilock  system 
malfunctioned,  the  requirements  being 
adopted  today  do  not  necessitate  such 
aggressive  brakes.  Fourth,  antilock  brake 
systems  are  now  in  widespread, 
everyday  use  in  this  country  and 
throughout  the  worid.  Fifth,  the 
performance  requirements  adopted  in 
today's  final  rule  are  objective  and 
practicable.  Based  on  these  and  other 
considerations  discussed  throughout  its 
final  rule.  NHTSA  believes  the  final  rule 
satisfies  the  concerns  raised  in  the 
PACCAR  case. 

To  evaluate  the  reliability  of  current- 
generation  ABS  designs,  the  NHTSA 
conducted  extensive  field  studies  of 
ABS-equipped  heavy  truck  tractors  and 


semitrailers-  in  developing  its  final 
rule.  In  response  to  the  PACCAR  case, 
these  studies  were  structured  to  assess 
whether  current-generation  heavy 
vehicle  antilock  brake  systems  were 
reliable  and  fail-safe,  whether  they 
inordinately  increased  vehicle 
maintenance  costs,  and  whether  they 
could  be  successfully  maintained  and 
would  remain  functioning  in  typical 
U.S.  heavy  truck  operating 
environments. 

The  NHTSA  Research 

Between  1988  and  1993.  the  agency 
tracked  the  maintenance  performance 
histories  of  200  truck  tractors  and  50 
semitrailers  equipped  with  ABS,  as  well 
as  the  histories  of  a  comparison  group 
of  88  truck  tractors  and  35  semitrailers 
not  equipped  with  ABS,  to  determine 
the  incremental  maintenance  costs  and 
patterns  associated  with  installing  ABS 
on  these  heavy  vehicles.  Additionally, 
special  on-board  vehicle  recorders  were 
used  to  monitor  the  functioning  and 
performance  of  the  ABSs.  Finally, 
drivers  and  mechanics  at  the 
participating  test  fleets  were 
periodically  interviewed  to  ascertain 
their  views  about  the  ABS  test  vehicles' 
performance  and  ease  of  maintenance. 
The  study  authors  concluded  that,  based 
on  the  data  collected  during  the  fleet 
study,  currently  available  antilock  brake 
systems  are  reliable,  durable  and 
maintainable.  While  ABS  is  not  a  zero- 
cost  maintenance  item,  its  presence  on 
a  vehicle  did  not  substantially  increase 
maintenance  costs  (less  than  one 
percent  for  tractors,  less  than  two 
percent  for  trailers)  or  decrease  vehicle 
operational  availability.  Moreover,  the 
NHTSA  study  found  that  system 
malfunctions  would  not  render  the 
vehicle's  braking  system  unsafe,  since 
the  brake  system  would  merely  revert  to 
one  without  an  ABS;  foundation  brakes 
are  unchanged  when  ABS  is  added.  The 
incidents  noted  during  the  test  program 
in  which  an  ABS  malfunction  did 
compromise  the  vehicle's  underlying 
brake  system  performance  involved 
defective  components. 

The  NHTSA's  resear<:h  report 
indicates  that  in  both  the  tractor  and  the 
trailer  studies,  many  of  the  test  vehicles 
either  arrived  in  the  test  fleets  with 
faulty  ABS  or  had  ABS  malfunction 
indications  shortly  thereafter.  These 
problems  were  the  result  of  what  was 


'  "An  In-.Scrvice  Evaluation  of  the  Reliability. 
Maintainabililv.  and  Durability  of  Antilock  Braking 
Systems  (ABS)  for  Heavy  Truck  Tractors."  DOT 
Report  No.  807  846.  March  1992.  and  "An  In- 
Service  tvaluation  of  the  Relidbility. 
Maintainability,  and  Uiirabilily  of  .\nlilock  Braking 
Systems  (ABSJ  for  Semitrailers."  IX)T  Report  No. 
808  059.  October  1993. 


referred  to  as  installation  or  pre- 
production  design-related  problems.  In 
general,  these  problems  were  easily 
remedied,  with  most  of  the  ABSs 
requiring  only  adjustments  or  minor 
repairs.  Problems  of  this  nature  were  at 
least  partially  attributable  to  the 
prototype  nature  of  many  of  the 
installations  accomplished  for  this  test 
program. 

The  NHTSA  emphasizes  that  the 
problems  encountered  in  the  test 
program  do  not  reflect  inherent  design 
flaws  with  the  principal  components 
(i.e.,  the  electronic  control  units  (ECU), 
modulators,  and  wheel-speed  sensing 
hardware)  of  ABS.  Instead,  they 
highlight  the  importance  of  using  high 
quality  wiring  components  and  paying 
close  attention  to  installation  details. 
The  NHTSA  anticipates  that  the 
frequency  of  these  problems  will  be 
lower  than  that  experienced  during  the 
agency's  test  program  once  ABS 
production/installation  increases  to  a 
level  high  enough  to  enable  the  quality 
control  programs  typically  utilized  by 
suppliers  and  truck  manufacturers  to 
take  effect. 

An  average  of  1.35  labor  hours  and 
$106.46  for  replacement  components 
per  test  truck  tractor  were  necessary  to 
rectify  these  installation/pre-production 
design-related  problems.  Comparable 
figures  for  semitrailers  were  1.9  labor 
hours  and  $65.36  for  parts.  All  these 
costs  are  usually  recovered  by  fleets 
under  the  terms  of  typical  warranties 
offered  by  ABS  suppliers  and/or  truck 
manufacturers.  The  NHTSA  notes  that 
the  start-up  or  installation/pre- 
production  design-related  problems  that 
the  test  fleets  experienced  are  similar  to 
the  experiences  that  fleets  were  reported 
to  have  had  with  electronically 
controlled  engines  when  they  were  first 
introduced  on  heavy  trucks  in  the  mid- 
1980's. 

During  the  two-year  period  in  which 
the  reliability  of  these  systems  was 
evaluated.  200  ABS-equipped  test 
tractors  accumulated  39.818.659  miles 
of  travel.  During  that  period,  126  trucks 
(63  percent)  needed  ABS  related 
maintenance  that  could  best  be 
attributed  to  normal  service  wear  factors 
rather  than  installation  or  pre- 
production  design-related  problems.  A 
total  of  421  incidents  of  this  type 
occurred  with  the  126  trucks,  the 
majority  (321  or  76  percent)  of  which 
involved  inspections/adjustments.  The 
remainder  (100  or  24  percent)  involved 
repairs/replacements.  All  brands  of  the 
ABSs  involved  in  the  test  program 
experienced  incidents  of  this  type  at  one 
time  or  another  during  their  in-service 
operation. 


Forty  vehicles  experienced  more  than 
one  failure  warning,  the  reason  for 
which  could  not  be  discovered.  Two 
vehicles  experienced  35  and  31  such 
indications  (23  percent  of  the  total  ECU 
resets  (clearing  the  failure  message  from 
the  ECU  memory))  respectively.  Two 
other  trucks  experienced  12  and  10 
separate  indications,  respectively.  These 
four  vehicles  (4.5  percent  of  the  trucks 
with  failure  warning  problems) 
accounted  for  30  perc;enV  of  the  total 
intennittent  failure  warning  indications 
and  ECU  resets. 

All  five  ABS  systems  (Bendix.  Bosch. 
Midland,  Rockwell,  and  WABCO) 
experienced  intermittent  failure 
indications  with  at  least  one  of  the  forty 
test  trucks  each  had  involved  in  the  test 
program.  In  each  case,  the  ABS  was 
either  manually  reset  or  the  warning 
light  did  not  reactivate  when  the  truck's 
ignition  was  turned  off  and 
subsequently  turned  on  again  at  some 
later  time.  However,  61  percent  of  the 
total  failure  warning  indications  of  this 
type,  and  34  percent  of  the  vehicles 
experiencing  intermittent  failure 
indications,  were  attributable  to  one 
supplier's  ABS.  Another  supplier's 
system  accounted  for  18  percent  of  total 
failure  warning  indications  and  28 
percent  of  the  total  vehicles  involved. 
Since  the  time  of  the  agency's  test,  both 
suppliers'  systems  have  been  modified 
to  reduce  the  number  of  these  false- 
positive  malfunction  indications. 

The  NHTSA's  final  rule  summarizes 
the  maintenance  related  to  in-ser\'ice 
wear  that  was  required  during  the 
tractor  portion  of  the  program  on  each 
of  the  ABS  components.  Inspections  and 
ECU  resets  associated  with  intermittent 
failure  warning  indications  were  the 
principal  occurrences.  In  general,  most 
of  the  work  did  not  involve  parts 
replacements.  Parts-replacement 
incidents  totaled  40,  with  55  percent  of 
these  (22)  involving  failure  warning 
lamp  bulbs  or  fuses.  The  average 
number  of  in-service  wear-related 
maintenance  incidents,  including  all 
inspections,  adjustments,  repairs,  and 
replacements,  was  2.11  incidents  per 
truck  over  the  two-year  period  of  the 
test. 

Replacing  faulty  major  ABS 
components,  plus  performing  all  other 
inspections,  adjustments  and  repairs 
that  were  in-service  wear-related, 
required  approximately  403  hours  of 
labor  and  $4,068  for  parts  replacements 
for  all  tractors  in  the  test.  At  a  .standard 
hourly  rate  of  $35.  this  amounts  to 
$18,173,  or  0.046  cents  f>er  mile  (based 
on  39,818,659  total  miles  of  travel)  for 
the  cost  of  maintaining  the  ABSs  over 
the  two-year  period.  The  inspections/ 
ECU  resets,  which  only  involved  labor 
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expenditure,  accounted  for  45  percent  of 
these  total  costs.  Although  they 
occurred  in£requently,  ECU 
replacements  were  costly,  accounting 
for  21  percent  of  the  in-service  wear- 
related  maintenance  costs. 

Similar  Findings  were  noted  for  the  50 
ABS-equipped  semitrailers  that  were 
evaluated.  The  test  vehicles 
accumulated  4,001.369  miles  of  in- 
service  use  during  almost  two  years  of 
operation.  In  that  period,  23  semitrailers 
(46  percent)  needed  ABS-related 
maintenance  that  could  best  be 
attributed  to  normal  service  factors, 
rather  than  installation  or  pre- 
production  design-related  problems. 
This  compares  favorably  to  the  63 
percent  of  tractors  requiring  ABS  service 
during  the  tractor  program.  A  total  of  44 
incidents  of  this  type  occurred  with  the 
semitrailers,  with  the  majority  (29,  or  66 
percent)  involving  inspections  or 
adjustments.  The  remainder  (15,  or  34 
percent)  involved  repairs  or 
replacements.  These  percentages  are 
similar  to  the  76  percent  for  adjustments 
and  inspections  and  24  percent  for 
repairs  and  replacements  seen  during 
the  tractor  program. 

In  summarizing  the  in-service 
maintenance  that  was  required  for  ABS 
components  during  the  trailer  portion  of 
the  test  program,  the  NHTSA  notes  that 
inspections  and  ECU  resets  associated 
with  intermittent  failure  warning 
indications  were  the  principal 
occurrences.  Parts-replacement 
incidents  totaled  six.  with  three  of  these 
being  status  light  bulbs  and  three  speed 
sensors.  In  general,  most  of  the  work  did 
not  involve  parts  replacement. 

The  average  number  of  in-service 
maintenance  incidents,  including  all 
inspections,  adjustments,  repairs,  and 
replacements,  was  0.88  incidents  per 
semitrailer  over  the  two-year  test  period. 
This  compares  well  with  the  2.11 
incidents  per  tractor  seen  during  the 
tractor  portion  of  this  program. 

Replacing  faulty  ABS  components, 
plus  performing  all  other  inspections, 
adjustments,  and  repairs  that  were  in- 
service  related,  required  approximately 

44  hours  of  labor  and  S234  for  parts 
replacements.  At  a  standardized  hourly 
rate  of  $35.  the  total  cost  of  maintaining 
the  ABSs  over  the  two-year  period 
(Si, 774)  amounts  to  0.044  cents  per  mile 
(ba.sed  on  4.001.369  total  miles  of 
travel).  The  inspections  and  ECU  resets 
(which  only  involved  labor  expenditure) 
accounted  for  35  percent  of  the  total 
costs.  The  comparable  tractor  figures  are 
0.046  cents  per  mile  for  total  costs  and 

45  percent  of  the  total  costs  for 
inspection  and  ECU  reset,  indicating 
that  the  semitrailers  performed  very 
much  like  the  tractors. 


Maintenance  of  ABS 

At  the  completion  of  the  overall  5- 
year  test  program,  the  NHTSA 
conducted  a  final  follow-up  survey 
among  the  participating  fleets.  Among 
the  13  fleets  that  were  continuing  to 
maintain  the  ABS  on  the  original  test 
tractors,  97  percent  of  those  tractors  had 
functioning  ABS.  On  the  other  hand,  the 
ABSs  were  not  functioning  on  two- 
thirds  of  the  original  test  tractors  in  the 
other  three  fleets  surveyed  that  chose 
not  to  continue  maintaining  the 
systems.  This  demonstrates  that  fleets 
must  be  committed  to  maintaining  the 
ABS  if  it  is  to  be  kept  operational. 

Antilock  brake  systems  require  some 
periodic,  and  occasionally  non-periodic, 
non-scheduled  maintenance  in  order  to 
remain  functional.  Nonetheless,  the 
NHTSA  believes  that  the  data  contained 
in  the  two  fleet  study  reports  indicate 
that  equipping  vehicles  with  ABS  is 
appropriate.  Taken  in  total,  those  data 
indicate  that,  while  ABS  is  not  a  zero- 
maintenance  component,  it  is  neither 
difficult  nor  unduly  expensive  to 
maintain.  The  fleet  test  results  do  not 
indicate  that  the  level  of  maintenance 
attention  needed  to  keep  ABS  functional 
is  unreasonable  relative  to  the  safety 
benefits  that  will  result  from  use  of 
these  systems. 

FHWA  Intention 

The  FHWA  has  concluded  that  a 
rulemaking  should  be  initiated 
proposing  to  amend  the  FMCSRs  to 
include  ABS  requirements  for  certain 
commercial  motor  vehicles  subject  to 
those  regulations.  At  a  minimum,  the 
rulemaking  would  propose  that  motor 
carriers  be  required  to  maintain  the  ABS 
units  on  all  vehicles  subject  to  the 
NHTSA  rule. 

The  agency  is  not  offering  for 
comment  at  this  time  any  proposed 
language  for  amendments  to  the 
FMCSRs.  The  FHWA  does,  however, 
solicit  comments  on  its  decision  to 
initiate  a  rulemaking  on  ABS.  Following 
a  careful  review  of  the  docket  comments 
sent  in  response  to  this  notice,  the 
FHWA  will  publish  a  notice  of  proposed 
rulemaking  containing  specific 
regulatory  language.  The  FHWA 
anticipates  that  this  rulemaking  will  be 
concluded  prior  to  the  effective  date  of 
the  NHTSA  "s  ABS  requirement. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  room  at  the 
above  address.  Comments  received  after 
the  comment  closing  date  will  be  filed 


in  the  docket  and  will  be  considered  to 
the  extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Due  to  the  preliminary 
nature  of  this  document  and  lack  of 
necessary  information  on  costs, 
however,  the  FHWA  is  unable  to 
evaluate  fully  the  economic  impact  of 
the  potential  regulatory  changes  being 
considered  in  this  rulemaking.  Based  on 
the  information  received  in  response  to 
this  notice,  the  FHWA  intends  to 
carefully  consider  the  costs  and  benefits 
associated  with  various  alternative 
requirements.  Comments,  information, 
and  data  are  solicited  on  the  economic 
impact  of  the  potential  changes. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs,  the  FHWA  is 
unable  to  evaluate  fully  the  effects  of  the 
potential  regulatory  changes  on  small 
entities.  Based  on  the  information 
received  in  response  to  this  notice,  the 
FHWA  intends,  in  compliance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354;  5  U.S.C.  601-612),  to  careftilly 
consider  the  economic  impacts  of  these 
potential  changes  on  small  entities.  The 
FHWA  solicits  comments,  information, 
and  data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
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consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
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1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
.Federal  Regulations.  The  Regulator;- 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 


used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Fart  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety. 

Authority:  49  U.S.C.  31 136.  31502:  49  CFK 

Issued  on:  March  1,  1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
IFR  Doc.  95-5414  Filed  3-7-95:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

School-to-Work  Opportunities  Act; 
State  Implementation  Grants 

AGENCIES:  Department  of  Labor  and 
Department  of  Education. 
ACTION:  Notice  of  proposed  selection 
criteria  and  a  proposed  defmition  of 
administrative  costs  for  School-to-Work 
Opportunities  State  Implementation 
Grants  to  be  made  in  fiscal  year  1995 
and  succeeding  years. 

SUMMARY:  The  Departments  of  Labor  and 
Education  jointly  propose  selection 
criteria  to  be  used  in  evaluating 
applications  submitted  under  the 
School-to-Work  Opportunities  State 
Implementation  Grant  (State 
Implementation  Grants)  competition  in 
fiscal  year  (FY)  1995  and  succeeding 
years,  authorized  under  section  212  of 
the  School-to-Work  Opportunities  Act 
of  1994  (the  Act).  State  Implementation 
Grants  will  enable  States  to  implement 
their  plans  for  offering  young  Americans 
access  to  programs  designed  to  prepare 
them  for  a  first  job  in  high-skill,  high- 
wage  careers  and  for  further  education 
and  training.  The  Departments  also 
propose  a  definition  for  administrative 
costs  that  would  apply  to  State 
Implementation  Grants  funded  under 
the  Act. 

DATES:  Comments  must  be  received  on 
or  before  April  10. 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  Janet  Moore,  National 
School-to-Work  Office.  400  Virginia 
Avenue.  S.W.,  Suite  210,  Washington, 
D.C.  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Moore,  National  School-to-Work 
Office  (202)  401-3822  (this  is  not  a  toll- 
free  number).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Departments  of  Labor  and 
Education  intend  to  reserve  funds 
appropriated  for  FY  1995  under  the 
School-to-Work  Opportunities  Act  of 
1994  (the  Act)  (Pub.  L.  103-239)  for  a 
competition  for  State  Implementation 
Grants  authorized  under  section  212  of 


the  Act.  The  Departments  propose  a 
definition  of  administrative  costs  and 
selection  criteria  that  will  be  used  in 
evaluating  applications  submitted  in 
response  to  the  FY  1995  State 
Implementation  Grant  competition. 
States  are  advised  that  applications  for 
State  Implementation  Grants  must  meet 
all  of  the  requirements  in  the  Act.  In 
addition  to  applying  the  proposed 
selection  criteria  during  the  review  of 
applications,  the  Departments  will 
evaluate  applications  utilizing  the 
considerations  and  approval  criteria  in 
section  214  of  the  Act.  The  Departments 
intend  to  apply  the  Department  of  Labor 
regulations  pertaining  to  enforcement 
and  administrative  requirements  for 
grants  in  29  CFR  parts  33,  93,  95,  96,  97, 
98  to  this  State  Implementation  Grant 
competition. 

Proposed  Derinition  and  Selection 
Criteria 

The  Departments  propose  to  apply  the 
definition  of  administrative  costs  and 
the  selection  criteria  in  this  notice  to  the 
FY  1995  competition  for  State 
Implementation  Grants.  Unless 
modified,  the  definition  and  selection 
criteria  will  be  used  for  future  State 
Implementation  Grants  in  succeeding 
fiscal  years.  The  Departments  solicit 
comments  on  the  proposed  definition 
and  selection  criteria,  and  will 
announce  the  final  definition  and 
selection  criteria  in  a  notice  in  the 
Federal  Register  after  taking  into 
account  the  responses  to  this  notice  and 
other  considerations  of  the  Departments. 

Note:  This  notice  of  proposed  selection 
criteria  does  not  solicit  applications.  A  notice 
inviting  applications  for  School-to-Work 
Opportunities  State  Implementation  Grants 
will  be  published  in  the  Federal  Register 
concurrent  with  or  immediately  following 
publication  of  the  notice  of  final  selection 
criteria. 

Definition 

All  definitions  in  the  Act  apply  to 
School-to-Work  Opportunities  systems 
funded  under  this  and  future  State 
Implementation  Grant  competitions. 
The  Act  does  not  contain  a  definition  of 
"administrative  costs"  as  used  in 
section  217  of  the  Act.  The  Departments 
propose  that  the  following  definition  be 
applied  to  this  and  future  competitions 
for  State  Implementation  Grants: 

The  term  "administrative  costs" 
means  the  activities  of  a  State  or  local 
partnership  that  are  necessary  for  the 
proper  and  efficient  performance  of  its 
duties  under  the  School-to-Work 
Opportunities  Act  and  that  are  not 
directly  related  to  the  provision  of 
services  to  participants  or  otherwise 
allocable  to  the  program's  allowable 


activities  listed  in  section  214(b)  (4)  and 
(5)  and  section  215(c)  of  the  Act. 
Administrative  costs  may  be  both 
personnel  and  non-personnel,  and 
direct  and  indirect.  Costs  of 
administration  shall  include,  but  not  be 
limited,  to: 

A.  Costs  of  salaries,  wages,  and 
related  costs  of  the  grantee's  staff 
engaged  in: 

•  Overall  system  management,  system 
coordination,  and  general 
administrative  functions; 

•  Preparing  program  plans,  budgets, 
and  schedules,  as  well  as  applicable 
amendments  to  them; 

•  Monitoring  of  local  initiatives,  pilot 
projects,  subrecipients,  and  related 
systems  and  processes; 

•  Procurement  activities,  including 
the  award  of  specific  subgrants, 
contracts,  and  purchase  orders; 

•  Providing  State  or  local  officials 
and  the  general  public  with  information 
about  the  initiative  (pubUc  relations); 

•  Developing  systems  and 
procedures,  including  management 
information  systems,  for  assuring 
compliance  with  the  requirements 
under  the  Act; 

•  Preparing  reports  and  other 
documents  related  to  the  Act; 

•  Coordinating  the  resolution  of  audit 
findings; 

•  Evaluating  system  results  against 
stated  objectives; 

•  Performing  administrative  services; 

B.  Costs  for  goods  and  services 
required  for  administration  of  the 
system; 

C.  Costs  of  system-wide  management 
functions;  and 

D.  Travel  costs  incurred  for  official 
business  in  carrying  out  grant 
management  or  administrative 
activities. 

Selection  Criteria 

Selection  Criterion  1 :  Comprehensive 
Statewide  System 

Points:  35. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

A.  20  points.  The  extent  to  which  the 
State  has  designed  a  comprehensive 
statewide  School-to-Work  Opportunities 
plan  that 

•  Includes  effective  strategies  for 
integrating  school-based  and  work- 
based  learning,  integrating  academic 
and  vocational  education,  and 
establishing  linkages  between  secondary 
and  postsecondary  education; 

•  Is  likely  to  produce  systemic  change 
in  the  way  youth  are  educated  and 
prepared  for  work  and  for  further 
education,  across  all  geographic  areas  of 
the  State,  including  urban  and  rural 


areas,  within  a  reasonable  period  of 
time. 

•  Includes  strategic  plans  for 
effectivniy  aligning  other  statewide 
priorities,  such  as  education  reform, 
economic  development,  and  workforce 
development  into  a  comprehensive 
system  that  includes  the  School-to-Work 
Opportunities  system  and  supports  its 
implementation  at  all  levels— State, 
regional  and  local; 

•  Ensures  all  students  will  have  a 
range  of  options,  including  options  for 
higher  education,  additional  training 
and  employment  in  high-skill,  high- 
wage  jobs;  and 

•  Ensures  coordination  and 
integration  with  existing  local  education 
and  training  programs  and  resources, 
including  those  School-to-Work 
Opportunities  systems  established 
through  local  partnership  grants  and 
Urban/Rural  (Opportunities  grants 
funded  under  Title  III  of  the  School-to- 
Work  Opportunities  Act,  and  related 
Federal,  State,  and  local  programs. 

B.  15  points.  The  extent  to  which  the 
State  plan  demonstrates  the  State's 
capability  to  achieve  the  statutory 
requirements  and  to  effectively  put  in 
place  the  system  components  in  Title  I 
of  the  School-to-Work  Opportunities 
Act,  including 

•  The  work-based  learning 
component  that  includes  the  statutory 
mandatory  activities  and  that 
contributes  to  the  transformation  of 
workplaces  into  active  learning 
components  of  the  education  system 
through  an  array  of  learning 
experiences,  such  as  mentoring,  job- 
shadowing,  unpaid  work  experiences, 
school-based  enterprises,  and  paid  work 
experiences; 

•  The  school-based  learning 
component  that  will  provide  students 
with  high  level  academic  skills 
consistent  with  academic  standards  that 
the  State  establishes  for  all  students, 
including,  where  applicable,  standards 
established  under  the  Goals  2000: 
Educate  America  Act; 

•  A  connecting  activities  component 
to  provide  a  functional  link  between 
students'  school  and  work  activities  and 
employers  and  educators;  and 

•  A  plan  for  an  effective  process  for 
assessing  students'  skills  and  issuing 
portable  skill  certificates  that  are 
benchmarked  to  high  quality  standards 
such  as  those  the  State  establishes  under 
the  Goals  2000:  Educate  America  Act, 
and  for  periodically  assessing  and 
collecting  information  on  student 
outcomes,  as  well  as  a  realistic  strategy 
and  timetable  for  implementing  the 
process. 


Selection  Criterion  2:  Commitment  of 
Employers  and  Other  Interested  Parties 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  The  extent  to  which  the  State  has 
obtained  the  active  involvement  of 
employers  and  other  interested  parties 
critical  to  the  success  of  the  School-to- 
Work  Opportunities  system,  such  as  the 
parties  Usted  in  section  213(d)(5)  of  the 
Act,  as  well  as  State  legislators. 

•  Whether  the  State  plan 
demonstrates  an  effective  and 
convincing  strategy  for  continuing  the 
commitment  of  employers  and  other 
interested  parties  in  the  statewide 
system,  such  as  the  parties  listed  in 
section  213(d)(5)  of  the  Act,  as  v^ell  as 
State  legislators. 

•  The  extent  to  which  the  State  plan 
proposes  to  include  private  sector 
representatives  as  joint  partners  with 
educators  in  the  oversight  and 
governance  of  the  overall  School-to- 
Work  Opportunities  system. 

•  The  extent  to  which  the  State  has 
developed  strategies  to  provide  a  range 
of  opportunities  for  emploj-ers  to 
participate  in  the  design  and 
implementation  of  the  School-to-Work 
Opportunities  system,  including 
membership  on  councils  and 
partnerships;  assistance  in  setting 
standards,  designing  curricula  and 
determining  outcomes;  providing 
worksite  experience  for  teachers; 
helping  to  recruit  other  employers;  and 
providing  worksite  learning  activities 
for  students,  such  as  mentoring,  job 
shadowing,  unpaid  work  experiences, 
and  paid  work  experiences. 

Criterion  3:  Participation  of  AH  Students 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  The  extent  to  which  the  State  will 
implement  effective  strategies  and 
systems  to  ensure  that  all  students  have 
meaningful  opportunities  to  participate 
in  School-to-Work  Opportunities 
programs. 

•  Whether  the  plan  identifies 
potential  barriers  to  the  participation  of 
any  students,  and  the  degree  to  which 
the  plan  proposes  effective  ways  of 
overcoming  these  barriers. 

•  The  degree  to  which  the  State  has 
developed  realistic  goals  and  methods 
for  assisting  young  women  to  participate 
in  School-to-Work  Opportunities 
programs  leading  to  employment  in 
high-performance,  high-paying  jobs, 
including  nontraditional  jobs. 

•  The  feasibility  and  effectiveness  of 
the  State's  strategy  for  serving  students 
from  rural  communities  with  low 
population  densities. 


•  The  State's  methods  for  ensuring 
safe  and  healthy  work  environments  for 
students. 

Note:  Experiencn  with  the  FY  1994  .Sthnol- 
to-Work  Opportunities  State  Implementation 
grant  applications  has  shown  that  many 
applicants  do  not  give  adequate  attention  (o 
designing  programs  that  will  serve  school 
dropouts  and  programs  that  w  ill  serve 
students  with  disabilities.  Therefore,  the 
Departments  would  like  to  remind  applicants 
that  reviewers  will  consider  whether  an 
application  includes  strategies  to  specifically 
identify  the  barriers  to  participation  of 
dropouts  and  students  with  disabilities  and 
proposes  specific  methods  for  effectively 
overcoming  such  barriers  and  for  integrating 
academic  and  vocational  learning,  integrating 
work-based  learning  and  school-based 
learning,  and  linl^ing  secondary  and 
postsecondary  education  for  dropouts  and 
students  with  disabilities.  Applicants  are 
reminded  that  JTP.A  Title  II  funds  may  be 
used  to  design  and  provide  sr.'vices  to 
students  who  meet  the  appropriate  JTP.'X 
eligibility  criteria. 

Selection  Crittria  4:  Stimulating  and 
Supporting  Local  School  to- Work 
Opportunities  Sy.-items 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  The  extent  to  which  the  State 
assists  local  entities  to  form  and  sustain 
effective  local  partnerships  serving 
communities  in  all  parts  of  the  State. 

•  Whether  the  plan  includes  an 
effective  strategy  for  addressing  the 
specific  labor  market  needs  of  localities 
that  will  be  implementing  School-to- 
Work  systems. 

•  The  effectiveness  of  the  State's 
strategy  for  building  the  capacity  of 
local  partnerships  to  design  and 
implement  local  School-to-Work 
Opportunities  systems  that  meet  the 
requirements  of  the  Schooi-to-Work 
Opportunities  Act. 

•  The  extent  to  which  the  State  will 
provide  a  variety  of  assistance  to  local 
partnerships,  as  well  as  the  effectiveness 
of  the  strategies  proposed  for  providing 
this  assistance,  including  such  services 
as:  developing  model  curricula  and 
innovative  instructional  methodologies, 
expanding  and  improving  career  and 
academic  counseling  services,  and 
assistance  in  the  use  of  technology- 
based  instructional  techniques. 

•  The  ability  of  the  State  to  provide 
constructive  assistance  to  local 
partnerships  in  identifying  critical  and 
emerging  industries  and  occupational 
clusters. 

Selection  Criterion  5:  Resources 

Points:  10. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 
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•  The  amount  and  variety  of  other 
Federal.  State,  and  local  resources  the 
State  will  commit  to  implementing  its 
S<:hool-to-Work  Opportunities  plan,  as 
well  as  the  specific  use  of  these  funds, 
including  funds  for  JTPA  Summer  and 
Year-Round  Youth  programs  and 
F'erkins  Act  programs. 

•  The  feasibility  and  effectiveness  of 
the  State's  long-term  strategy  for  using 
other  resources,  including  private  sector 
resources,  to  maintain  the  statewide 
system  when  Federal  resources  under 
tiie  School-to-Work  Opportunities  Act 
nre  no  longer  available. 

•  The  extent  to  which  the  State  is 
able  to  limit  administrative  costs  in 
order  to  maximize  the  funds  spent  on 
the  delivery  of  services  to  students,  as 
required  in  section  214(b)(3)  of  the  Act. 
while  ensuring  the  efficient 
administration  of  the  School-to-Work 
Opportunities  system. 

Critt^rion  6:  Management  Plan 

Points:  10. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  The  adequacy  of  the  management 
structure  that  the  State  purposes  for  the 
SchooI-to-Work  Opportunities  system. 

•  The  extent  to  which  the  State's 
management  plan  anticipates  barriers  to 
implementation  and  proposes  effective 
methods  for  addressing  barriers  as  they 
arise. 

•  Whether  the  plan  includes  feasible 
measurable  goals  for  the  School-to- 
Work-Opportunities  system,  based  on 
performance  outcomes  established 
under  section  402  of  the  Act.  and  an 
effective  method  for  collecting 
information  relevant  to  the  State's 
progress  in  meeting  its  goals. 

•  Whether  the  plan  includes  a 
regulatory  scheduled  process  for 
improving  or  redesigning  the  School-to- 
Work  Opportunities  implementation 
system  based  on  performance  outcomes 
as  established  under  section  402  of  \he 
Act. 

•  Whether  the  plan  includes  a 
feasible  workplan  for  the  School-to- 
Work  Opportunities  system  that 
includes  major  planned  objectives  over 
a  five-year  period. 

Additional  Priority  Points 

As  required  by  section  214  of  the  Act, 
the  Departments  will  give  priority  to 
applications  that  show  the  highest  level 
of  concurrence  among  State  partners 
with  the  State  plan,  and  to  applications 
that  require  paid,  high  quality  work- 
based  learning  experiences  as  an 
integral  part  of  the  School-to-Work 
Opportunities  system  by  assigning 
additional  points — above  the  100  points 
described  in  the  criteria — as  follows: 


1.  Highest  Levels  of  Concurrence— 5 
Points 

Up  to  5  points  will  be  awarded  to 
applications  that  can—' 

•  Fully  demonstrate  that  each  of  the 
State  partners  listed  in  section  213(b)(4) 
concurs  with  the  State  School-to-work 
Opportunities  plan,  and  that  the  State 
partners'  concurrence  is  backed  by  a 
commitment  of  time  and  resources  to 
implement  the  plan. 

2.  Paid.  High-Quality  Work-Based 
Learning — 10  Points 

Up  to  10  points  will  be  awarded  to 
applications  that  demonstrate  that  the 
State— 

•  Has  developed  effective  plans  for 
requiring,  to  the  maximum  extent 
feasible,  paid,  high-quality  work 
experience  as  an  integral  part  of  the 
State's  School-to-Work  Opportunities 
system,  and  for  offering  the  paid,  high- 
quality  work  experiences  to  the  largest 
number  of  participating  students  as  is 
feasible;  and 

•  Has  established  methods  for 
ensuring  consistently  high  quality  work- 
based  learning  experiences  across  the 
State. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
on  the  propo.sed  selection  criteria  and 
the  proposed  definition  of 
administrative  costs  contained  in  this 
notice.  Interested  persons  are  also 
invited  to  comment  on  the  Departments' 
proposal  that  States  be  required  to 
submit  their  applications  for  new  State 
Implementation  Grant  awards  within  30 
days  of  the  publication  of  a  notice  of 
final  selection  criteria.  The  Departments 
recognize  that  for  the  FY  1994  State 
Implementation  Grant  competition  they 
provided  applicants  with  60  days  in 
which  to  submit  their  applications 
following  the  publication  of  the  notice 
of  final  selection  criteria  and  priorities. 

However,  the  selection  criteria 
proposed  for  the  FY  1995  State 
Implementation  Grant  competition  are 
very  similar  to  those  that  applied  to  the 
FY  1994  competition  and  the  States 
have  been  actively  engaged  in  the 
planning  of  their  School-to- work 
Opportunities  systems  with  State 
Development  Grant  funds  since  initial 
development  grants  were  awarded  in 
early  1994.  Accordingly,  and  in  the 
interest  of  designing  an  application 
submission  and  review  process  that 
enables  the  Departments  to  make  FY 
1995  awards  in  as  timely  a  fashion  as 
possible,  the  Departments  propose  to 
provide  States  with  30  days  in  which  to 
submit  their  applications  for  new  FY 
1995  State  Implementation  Grants. 

Finally,  under  section  213(a)(2)  of  the 
Act.  where  a  Governor  has  been  unable. 


in  accordance  with  section  213(d)(4)  of 
the  Act.  to  obtain  support  for  the  State 
plan  from  all  of  the  individuals  and 
entities  listed  in  213(b)(4)  (A)  through 
(J),  the  Governor  must  provide  those 
non-concurring  individuals  and  entities 
with  a  copy  of  the  State's  final 
application  and  provide  those 
individuals  and  entities  with  30  days  in 
which  to  submit  their  comments  on  that 
application.  Under  section  213(a)(2)(C) 
of  the  Act,  the  governor  must  include 
any  such  comments  in  the  State's 
application.  In  order  to  adhere  to  these 
statutory  requirements  while  providing 
the  same  application  submission 
deadlines  and  ensuring  timely 
application  reviews  for  all  States,  the 
Departments  propose  that  a  State  submit 
its  final  application  simultaneously  to 
the  Departments  and  to  any  of  the 
individuals  and  entities  listed  in  section 
213(b)(4)  (A)  through  (J)  who  must  be 
given  an  opportunity  to  comment  under 
section  213(a)(2).  Any  comments 
received  as  a  result  of  this  opportunity 
will  be  provided  to  the  Departments 
immediately  upon  receipt  of  those 
comments  by  the  State,  but  no  later  than 
30  days  after  the  request  for  comments 
is  made  by  the  Governor  under  section 
213(a)(2)(B).  Once  all  such  comments 
have  been  received,  applications  will  Ih; 
considered  to  be  complete. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  the  National 
School-to-Work  Office.  400  Virginia 
Avenue  SW..  Suit  210.  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Monday  through  Friday  of  each 
week,  except  Federal  holidays. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  29  CFR  Part  17. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departments'  specific 
plans  and  actions  for  this  program. 

Applicable  Regulations:  29  CFR  parts 
33.93.95.96.97.98. 


Dated:  March  7.  1995. 
Doug  Ross, 

Assistant  Secreton,'  for  Employment  (inH 

Training.  Department  ofLiilmr. 

Augusta  Kappner. 

Assistant  Secretary  for  Vocational  and  Adult 

Education.  Department  of  Education. 
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33  CFR  Parts  155  and  157;  46  CFR 
Parts  30, 32, 70.  90,  and  172 

(CGD  90-051] 

RIN2115-nA061 

Double  Hull  Standards  for  Vessels 
Carrying  Oil  in  Bulk 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  an  interim  final  rule  (IFR) 
published  on  August  12, 1992,  the  Coast 
Guard  established  regulations  for  the 
design  standards  of  double  hull  vessels 
pursuant  to  the  requirements  of  section 
4115  of  the  Oil  Pollution  Act  of  1990 
(OPA  90  or  the  Act)  (Pub.  L.  101-380). 
•This  rule  adopts  the  IFR  as  final  with 
minor  changes  to  definitions. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  10,  1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Gauvin,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection  (G-MVI). 
telephone  (202)  267-1181. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Robert 
M.  Gauvin,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  and  Mr. 
Nicholas  Grasselli,  Project  Counsel. 
Office  of  Chief  Counsel. 

Regulatory  History 

On  December  5. 1990,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Double 
Hull  Standards  for  Tank  Vessels 
Carrying  Oil"  in  the  Federal  Register 
(55  FR  50192).  On  September  6, 1991, 
the  Coast  Guard  published  a  notice  in 
the  Federal  Register  (56  FR  44051) 
reopening  the  comment  period  until 
October  7, 1991. 

On  August  29, 1991,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (56  FR  42763)  announcing  a 
public  meeting  to  obtain  the  views  of 
interested  parties  regarding  the  scope  of 


the  environmental  assessment.  The 
Coast  Guard  subsequently  held  the 
scoping  meeting  on  September  26,  1991. 

On  January  15, 1992.  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (57  FR  1854)  announcing  the 
availability  of  the  Interim  Regulatory 
Impact  Analysis  (IRIA)  and 
Environmental  Assessment  (EA).  In 
response  to  the  IRIA  and  EA.  the  Coast 
Guard  received  a  total  of  112  letters 
commenting  on  this  rulemaking. 

On  August  12. 1992,  the  Coast  Guard 
published  an  IFR  entitled  "Double  Hull 
Standards  for  Vessels  Carrying  Oil  in 
Bulk"  in  the  Federal  Register  (57  FR 
36222),  which  requested  comments  be 
received  on  or  before  October  13, 1992. 
On  December  18, 1992,  the  Coast  Guard 
opened  a  second  comment  period  for 
the  IFR  by  publishing  a  notice  in  the 
Federal  Register  (57  FR  60402).  The 
Coast  Guard  received  61  letters  during 
the  IFR  comment  periods  and  the  Coast 
Guard  considered  all  comments 
received  to  the  rulemaking  up  to  the 
close  of  the  second  comment  period  on 
February  26, 1993.  All  comments 
considered  by  the  .Coast  Guard  on  or 
relating  to  this  rulemaking  are  in  the 
docket.  A  public  hearing  was  not 
requested  and  none  was  held. 

Background  and  Purpose 

Section  4115  of  OPA  added  section 
3703a  to  Title  46  U.S.  Code.  Section 
3703a(a)  requires  a  double  hull  to  be 
fitted  on  a  vessel  if  it  is  constructed  or 
adapted  to  carry,  or  carries,  oil  in  bulk 
as  cargo  or  cargo  residue.  A  vessel  that 
is  constructed  or  undergoes  a  major 
conversion  under  a  contract  placed  on 
June  30, 1990,  or  later  must  have  a 
double  hull  fitted  at  the  time  of 
construction  or  major  conversion  (with 
certain  exceptions  in  the  Act).  An 
existing  vessel  that  is  constructed  or 
that  undergoes  a  major  conversion 
under  an  earlier  contract  must  be  fitted 
with  a  double  hull  in  accordance  with 
a  timetable  in  46  U.S.C.  3703a{c)(3), 
which  commences  January  1, 1995. 

Section  3703a  does  not  provide 
technical  standards  for  a  double  hull. 
This  final  rule  provides  marine 
transportation  and  shipbuilding 
industries  with  the  technical  standards 
necessary  to  meet  the  double  hull 
requirements. 

On  September  21,  1990,  the  Coast 
Guard  issued  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  No.  2-90. 
This  NVIC  provides- policy  guidance  on 
double  hull  construction  for  a  vessel 
undergoing  construction  or  major 
conversion  under  a  contract  awarded  on 
or  after  June  30, 1990,  but  prior  to  the 
effective  date  of  the  IFR  which  was 
September  11, 1992.  A  vessel  which  is 


built  to  plans  that  have  been  approved 
in  accordance  with  NVIC  2-90  under  a 
contract  awarded  before  the  effective 
date  of  the  IFR  will  satisfy  the  double 
hull  requirements  in  this  final  rule. 
NVIC  2-90  may  not  be  used  for  a  vessel 
which  undergoes  construction  or  major 
conversion  under  a  contract  awarded  on 
or  after  September  11, 1992.  Change  1 
of  NVIC  2-90,  published  by  the  Coast 
Guard  on  November  24,  1992,  clarifies 
the  effective  dates  of  NVIC  2-90  as 
between  June  30, 1990,  and  September 
11,  1992. 

A  substantial  amount  of  oil  imported 
into  the  United  States  is  transported 
aboard  foreign  flag  vessels.  Since  the 
Act  applies  to  all  vessels  in  U.S.  waters, 
including  foreign  vessels,  the  Coast 
Guard  recognized  that  U.S.  double  hull 
regulations  would  have  a  significant 
global  impact.  Therefore,  the  Coast 
Guard  has  also  worked  at  the 
international  level  to  establish  double 
hull  standards.  The  International 
Maritime  Organization  (IMO)  is  a 
specialized  United  Nation  agency  which 
oversees  international  maritime  affairs. 
IMO  has  been  responsible  for 
developing  various  international 
conventions,  such  as  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  (SOLAS  74),  and  the  International 
Convention  for  the  Prevention  of 
Pollution  by  Ships,  1973,  as  amended 
by  the  Protocol  of  1978  (MARPOL  73/ 
78).  The  Coast  Guard  represents  the 
United  States  at  IMO  deliberations.  In 
November  1990,  the  United  States 
submitted  a  proposal  to  IMO's  30th 
session  of  the  Marine  Environment 
Protection  Committee  (MEPC)  for 
international  standards  to  require 
double  hulls  for  tank  ve.ssels.  This 
proposal  resulted  in  a  draft  Regulation 
13F  of  Annex  I  to  MARPOL  73/78.  At 
the  31st  session  of  the  MEPC  in  July 
1991  (MEPC  31),  the  Committee 
approved  draft  Regulation  13F  for 
circulation  to  IMO  member  states  for 
their  consideration. 

In  November  1991,  a  MEPC  working 
group  subsequently  refined  Regulation 
13F,  which  was  further  refined  and 
formally  adopted  at  MEPC  32  on  March 
6,  1992.  The  United  States  reserved  its 
position  during  the  adoption  of 
Regulation  13F,  due  to  technical 
differences  with  OPA  90  regarding  the 
applicability  of  double  hull 
requirements  to  certain  categories  of 
vessels  and  the  allowance  of  the  mid- 
deck  concept  as  an  alternative  to  a 
double  hull.  The  double  hull 
dimensions  prescribed  in  the  IFR  and 
this  final  rule  are  consistent  with  those 
in  Regulation  13F  as  adopted  at  MEPC 
32. 


The  MEPC  also  adopted  Regulation 
13G  to  Aruiex  1  of  MARPOL  at  its  32nd 
session.  Regulation  13G  contains  a 
schedule  for  retrofitting  (with  double 
hulls)  or  retiring  existing  single  hull 
tank  vessels  at  25  or  30  years  after 
delivery.  Regulation  13G  also  requires 
vessels  built  prior  to  requirements  for 
protectively  located  segregated  ballast 
(pre-MARPOL  tankers)  to  convert  tanks 
protecting  30  percent  of  the  sides  or  30 
percent  of  the  bottom  to  non-oil  carrying 
wing  tanks  or  double  bottom  spaces  no 
later  than  25  years  after  delivery.  The 
United  States  also  reserved  its  position 
during  the  adoption  of  Regulation  13G 
of  Annex  I  to  MARPOL. 

On  December  23. 1992.  the  U.S. 
deposited  a  declaration  with  IMO 
regarding  the  U.S.  acceptance  and 
enforcement  of  Regulations  13F  and 
13G.  This  declaration  stated  that  the 
express  approval  of  the  U.S. 
Government  would  be  necessary  before 
Regulations  13F  and  13G  would  enter 
into  force  within  the  U.S.  A  Federal 
Register  Notice  (58  FR  39087)  was 
published  on  July  21, 1993,  discussing 
the  U.S.  position  on  Regulations  13F 
and  13G.  The  two  major  technical 
differences  between  the  domestic  and 
international  standards  were:  (1)  The 
acceptance  by  IMO  of  the  mid-deck 
tanker  design  as  an  alternative  to  the 
double  hull;  and  (2)  variances  in  phase- 
out  schedule  for  existing  single  hull 
tank  vessels. 

A  copy  of  IMO  paper  MEPC  32/WP.3, 
which  contains  Regulations  13F  and 
13G,  has  been  placed  in  the  public 
docket.  Regulations  13Fand  13G,  as 
adopted  at  MEPC  32,  also  appeared  as 
an  appendix  to  the  preamble  of  the  IFR 
for  the  convenience  of  the  reader. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  thanks  the  many 
interested  parties  who  submitted  a  total 
of  61  documents  to  the  public  docket. 
These  comments  provided  very  useful 
information  and  afforded  valuable 
assistance  to  the  completion  of  this  final 
rule. 

This  seution  discu.sses  the  comments 
received  as  well  as  the  Coast  Guard's 
responses  and  changes  to  the  IFR.  This 
section  is  divided  into  two  subsections. 
The  first  subsection  discusses  comments 
regarding  the  specific  CFR  sections,  and 
the  second  subsection  discusses 
nonspecific  comments  concerning  other 
issues  relating  to  this  rulemaking  and 
double  hull  requirements  in  general. 

Comments  Relating  to  Specific  CFR 
Sections 

All  comments  and  changes  to  each 
.section  of  the  rule  are  discussed  within 
the  following  paragraphs,  and  the 


paragraphs  are  numbered  in  the  order  of 
their  appearance  in  the  CFR. 

1.  33  CFR  157.03(n).  Two  comments 
were  received  regarding  the 
determination  of  the  definition  of  oil. 
One  comment  disagreed  with  the 
applicability  of  the  definition  to  include 
vegetable  oils  and  the  other  discussed 
the  need  to  harmonize  the  definition 
with  the  MARPOL  Convention. 

The  Coast  Guard  has  researched  the 
definition  of  oil  and  found  its 
development  based  upon  46  U.S.C. 
2101(20).  To  change  this  definition 
would  require  amendment  of  46  U.S.C. 
2101(20).  which  OPA  90  has  not  done. 
OPA  90  has  reinforced  the  need  for 
tougher,  and  more  restricted  controls 
over  oil  transportation.  The  Coast  Guard 
has  chosen  to  implement  the  double 
hull  standards  to  the  full  extent  of  the 
definition  of  oil.  Therefore,  the 
definition  of  oil  under  this  regulation 
will  include  animal  and  vegetable  oils. 
The  Coast  Guard  recognizes  that  the 
definition  of  oil  in  46  U.S.C.  2101(20)  is 
inconsistent  with  the  definition  of  oil 
under  Annex  I  of  MARPOL.  Non- 
petroleum  based  oil,  such  as  animal  and 
vegetable  oils  are  specifically  designated 
as  Category  D  noxious  liquid  substances 
(NLS)  under  Annex  11  of  MARPOL.  As 
OPA  90  does  not  allow  for 
administrative  interpretation  of  the 
definition  of  oil,  existing  regulations 
applicable  to  oceangoing  vessels 
carrying  NLS  apply  to  a  vessel  carrying 
animal  and  vegetable  oil  in  bulk,  in 
addition  to  the  new  double  hull 
requirements  under  this  rule. 

For  the  purpose  of  this  rule  the 
definition  of  oil  shall  not  be  limited  to 
petroleum  oils  and  shall  include  animal 
and  vegetable  based  oils  for  the  double 
hull  requirements. 

2.  33  CFR  157.03(v).  Four  comments 
addressed  the  applicability  of  this  rule 
to  vessels  other  than  a  tank  barge  or  a 
tankship  designed  primarily  to  carry  oil. 
One  comment  requested  that  offshore 
supply  vessels  (OSVs)  be  exempt  from 
the  requirements  of  the  double  hull 
standards  under  this  rule.  The  three 
other  comments  strongly  opposed  the 
application  of  this  rule  to  freight  vessels 
involved  in  the  Maritime  Prepositioning 
Ship  (MPS)  Program,  which  under  a 
National  Defense  Waiver  (NDW)  issued 
by  the  Secretary  of  the  Navy,  carry  a 
secondary  cargo  of  oil  used  to  fuel  the 
vessel's  main  cargo  of  military  vehicles. 

OPA  90  double  hull  requirements 
apply  to  a  tank  vessel  as  defined  in  46 
U.S.C.  2101(39).  On  November  4. 1992. 
Pub.  L.  102-587  and  on  December  20. 
1993,  Pub.  L.  103-206  were  enacted, 
with  sections  which  clarified  the 
meaning  of  the  tank  vessel  definition  in 
46  U.S.C.  2101(39). 


Section  5209  of  Pub.  L.  102-587. 
enUtled,  ''Tank  Vessel  Definition 
Clarification,"  stated  that  the  following 
vessels  are  deemed  not  to  be  a  tank 
vessel  for  the  purpose  of  any  law:  (1)  An 
OSV;  and  (2)  a  fishing  or  fish  tender 
vessels  of  not  more  than  750  gross  tons 
that  transfers  fuel  without  charge  to  a 
fishing  vessel  owned  by  the  same 
person. 

Section  321  of  Pub.  L.  103-206. 
entitled,  "Fishing  and  Fishing  Tender 
Vessels."  stated  that  a  fishing  vessel  or 
fish  tender  vessel  of  not  more  than  750 
gross  tons,  when  engaged  only  in  the 
fishing  industry,  shall  not  be  deemed  to 
be  a  tank  vessel  for  the  purpose  of  any 
law. 

Therefore,  an  OSV  would  not  be 
required  to  meet  this  rule  for  the  use  of 
tanks  onboard  which  carry  oil 
(including  drill  mud  that  contains  oil) 
as  bulk  cargo.  Likewise  fishing  and  fish 
tender  vessels  of  not  more  than  750 
gross  tons,  when  engaged  only  in  the 
fishing  industry,  are  not  required  to 
meet  the  design  standards  of  this  rule. 

Due  to  Section  5209  of  Pub.  L.  102- 
587  and  Section  321  of  Pub.  L.  103-206. 
§  157.03(v)  has  been  amended  to  show 
the  clarification  of  a  tank  vessel 
definition  under  the  meaning  of  tank 
vessel  in  46  U.S.C.  2101(39). 

On  December  18,  1992,  a  Federal 
Register  Notice  (57  FR  60402),  was 
published  by  the  Coast  Guard  reopening 
the  original  IFR  comment  period  until 
February  26,  1993.  This  was  done  to 
provide  the  public  a  further  opportunity 
to  comment  on  the  IFR  regarding: 
existing  double  hull  vessel  design 
requirements;  and  double  hull 
requirements  for  non-traditional  tank 
vessels  carrying  oil  in  bulk.  Verbal  and 
written  public  comments  received  by 
the  Coast  Guard  suggested  there  was 
some  uncertainty  as  to  the  applicability 
of  the  Act  to  vessels  that  carry  oil  in 
bulk  or  cargo  residue,  as  a  secondary 
cargo. 

Subject  to  the  provisions  of  section 
4115  of  the  Act,  this  rule  applies  to  all 
vessels  which  carry  oil  in  bulk  or  cargo 
residue,  which  includes  tank  vessel, 
tank  barge,  and  a  vessel  certificated  as 
a  cargo  or  passenger  vessel  that  carries 
limited  quantities  of  oil  in  bulk. 

The  Maritime  Prepositioning  Ship 
Program  was  initiated  through  the  U.S. 
Navy  and  Marine  Corps,  using  time 
chartered  U.S.  commercially  operated, 
dry  cargo  vessels,  to  carry  military 
logistic  supplies  in  a  pre-loaded 
condition.  These  existing  vessels  are 
certificated  to  carry  u  limited  quantity  of 
bulk  oil,  to  fuel  their  primary  cargo  of 
military  vehicles. 

The  Coast  Guard  has  no  discretion  to 
waive  or  exempt  requirements  of  double 
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hull  protection  by  the  Act.  Cargo  tanks 
on  these  vessels  must  be  protected  in 
accordance  with  this  rule.  The  Secretary 
of  the  Navy  may  extend  the  NDW  for 
these  vessels  to  include  the  double  hull 
requirements  for  their  cargo  oil  tanks. 
Presently,  these  vessels  are  not  required 
to  meet  the  double  hull  rules  until  23 
years  into  their  time  charter  with  the 
U.S.  Government. 

The  notes  provided  in  46  CFR  70.05 
and  46  CFR  90.05  to  clarify  the 
applicability  of  this  rule  to  cargo  and 
passenger  vessels,  have  not  changed  due 
to  these  comments. 

3.  33  CFR  157.03(aa).  Four  comments 
were  received  requesting  interpretations 
on  the  cargo  tank  length  definition. 
These  four  comments  were  from  vessel 
designers  or  classification  societies,  who 
felt  unsure  on  the  meaning  of  the  IFR 
stated  definition  for  cargo  tank  length 
and  requested  how  the  definition  was  to 
be  interpreted  for  actual  proposed 
double  hull  tank  vessel  designs.  Two 
additional  comments  were  received 
recommending  that  the  cargo  tank 
length  definition  of  the  IFR  be 
harmonized  with  the  definition 
provided  by  the  term  "L,",  in  §  157 
Apf)endix  C.  The  definition  of  the  term 
"L,"  in  §  157  Appendix  C  is  the  same  as 
the  definition  of  cargo  tank  length 
provided  by  Regulation  13E  of  Annex  I. 
MARPOL  73/78. 

The  Coast  Guard's  intent,  as  specified 
in  the  IFR  preamble,  was  to  be 
consistent  with  the  international  double 
hull  design  standards  and  to  ensure  that 
compliance  and  enforcement  was  equal 
for  U.S.  and  foreign  vessels  meeting 
these  rules.  The  existing  cargo  tank 
length  definition  in  §  157.03  was 
promulgated  under  the  segregated 
ballast  requirements  of  the  Port  and 
Tanker  Safety  Act  of  1978. 

.The  Coast  Guard  modified  this 
definition  in  the  development  of  the  IFR 
to  ensure  it  not  only  addressed 
tankships,  but  also  barges.  The  above 
comments  illustrate  that  the  IFR 
definition  still  may  cause  confusion 
regarding  the  cargo  tank  length  of  the 
vessel  requiring  double  hull  protection. 
Also,  the  Coast  Guard  has  noted  that 
non-standard  tank  vessels,  such  as  dry 
cargo,  break  bulk,  or  passenger  vessels, 
which  carry  oil  as  a  secondary  cargo, 
may  not  fit  the  cargo  tank  length 
definition  in  the  IFR. 

To  ensure  consistency  with 
international  standards,  allow  use  with 
non-standard  tank  vessels,  and  assist  in 
the  conversion  of  existing  single  hull 
tankships  to  double  hulls,  the  cargo  tank 
length  definition  has  been  amended  in 
§  157.03(aa)  to  harmonize  it  with  the 
definition  of  "L,"  in  §  157  Appendix  C, 
and  thus  MARPOL  73/78. 
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Various  designs  for  rebuilding, 
converting,  and  installing  new  double 
hull  bodies  on  existing  single  hull 
tankships,  have  been  provided  to  the 
Coast  Guard  for  review  and 
interpretation  under  the  IFR.  The  IFR 
definition  has  been  found  to  limit  the 
ability  to  redesign  existing  hull 
configurations  where  a  cargo  pump 
room  is  located  forward  of  the  engine 
room's  forward  bulkhead.  In  these 
designs,  fuel  tanks  integral  with  the 
engine  room  extend  over  or  around  the 
cargo  pump  room.  To  double  hull  these 
fuel  tanks  would  limit  the  fuel  capacity 
of  the  vessel  and  its  ability  to  trade,  but 
would  not  increase  the  protection  of  the 
cargo  tank  block.  Risk  of  damage  in  this 
after  area  of  the  vessel  is  historically 
low  and  in  most  designs  the  cargo  pump 
room  extends  below  the  fuel  tanks 
providing  them  with  bottom  void 
protection,  that  equals  or  exceeds 
double  bottom  height  standards. 
Changing  the  cargo  tank  length 
definition  will  not  affect  barges.  The 
after  perimeter  for  cargo  tank  length  of 
barges  would  be  the  same  under  the 
U.S.  and  international  definitions. 

4.  33  CFR  157.10d[b).  Ten  comments 
recommended  an  expansion  of 
§  157.10d(b)(l)  to  permit  alternatives  to 
double  hulls.  These  comments  support 
a  number  of  design  alternatives  which 
were  discussed  in  the  IFR. 

A  report  was  provided  to  Congress  by 
the  Coast  Guard  in  December  1992. 
titled,  "Alternatives  to  Double  Hull 
Tank  Vessel  Design."  The  report, 
required  by  Section  4115(e)  of  OPA  90, 
evaluated  alternative  tank  vessel  designs 
to  the  double  hull,  to  determine  which, 
if  any.  could  provide  protection  to  the 
environment  equal  to  or  exceeding  the 
double  hull. 

The  report's  conclusions  were:  (1)  At 
this  time,  the  Coast  Guard  has  not 
identified  equivalent  designs  to  the 
double  hull  tanker  for  the  prevention  of 
oil  outflow  due  to  groundings;  (2) 
shortcomings  exist  in  the  current  tanker 
evaluation  methodology;  (3) 
environmental  performance  standards 
and  a  specific  methodology  for  the 
evaluation  of  alternative  designs  in 
terms  other  than  oil  outflow  are  not 
fully  developed;  and.  (4)  probabilistic 
computer  modeling  shows  promise  as  a 
useful  tool  for  initial  evaluation  of 
future  designs. 

The  report's  recommendations  were: 
(1)  That  no  change  in  the  present  OPA 
90  legislation  be  made  at  the  time  of  the 
report;  (2)  that  the  Coast  Guard  continue 
to  evaluate  novel  designs  and 
technology  submitted,  reporting  any 
suitable  alternatives  to  double  hulls  to 
Congress  as  they  are  identified;  (3)  that 
the  Coast  Guard  support  continued 


research  in  the  development  of  an 
evaluation  and  prediction  capability 
that  will  enable  a  more  accurate 
assessment  of  oil  outflow  due  to 
grounding  based  on  the 
recommendations  outlined  in  the 
Carderock  Division,  Naval  Surface 
Warfare  Center  (formerly  the  David 
Taylor  Model  Basin)  test  results;  (4)  that 
the  Coast  Guard,  on  behalf  of  the  United 
States,  continue  to  support  efforts  of  the 
IMO  to  develop  international 
environmental  performance  standards 
for  tankers,  by  participation  in  finalizing 
the  guidelines  for  the  evaluation  of 
alternative  designs  already  circulated  to 
IMO  member  governments;  and,  (5)  that 
the  Coast  Guard,  on  behalf  of  the  United 
States,  continue  to  support  the  efforts  of 
IMO  to  develop  an  internationally 
approved  probabilistic  methodology 
which  can  be  applied  to  oil  outflow 
analysis,  risk  assessment  and  vessel 
survivability. 

OPA  90,  section  4115,  accepts  only 
the  double  hull  design.  An  amendment 
to  OPA  90  would  be  needed  to  allow  for 
acceptance  of  any  alternative  tank  vessel 
designs.  Twelve  comments  support  that 
the  double  hull  be  the  only  acceptable 
design  for  use  in  U.S.  waters.  These    ' 
comments  provide  a  number  of  reasons 
why  the  double  hull  is  a  superior  design 
to  protect  the  environment  which  are  in 
accord  with  the  Coast  Guard's  report  on 
alternative  tank  vessel  designs. 

One  additional  comment  favored 
further  research  on  the  probability  of  oil 
outflow  for  the  determination  of 
equivalency  designs  to  the  double  hull. 
Work  on  the  probability  of  oil  outflow 
is  being  completed  by  an  IMO  Working 
Group  to  establish  guidelines  for 
equivalency  to  Regulation  13F  of  Annex 
I  of  MARPOL  73/78.  The  United  States 
submitted  the  above  Coast  Guard  report 
to  Congress  with  its  enclosures  to  IMO 
as  an  information  paper  at  MEPC  34 
(MEPC  34/INF.18)  in  July  1993.  The 
United  States  is  actively  involved  and 
supporting  the  studies  of  the  MEPC 
Working  Group  to  ensure  that  the 
international  and  U.S.  standards  may 
parallel  the  guidelines  of  acceptance  for 
alternative  tank  vessel  designs. 

Two  comments  were  received  on  the 
allowable  strength  of  double  hull  design 
and  one  on  alternative  materials 
acceptable  for  double  hull  tank  vessel 
construction. 

Under  46  CFR  31.10-1  the  U.S. 
accepts  the  American  Bureau  of 
Shipping  (ABS)  standards,  "Rules  for 
Building  and  Classing  Steel  Vessels," 
for  the  minimum  requirements  of 
strength  and  reliability  of  hulls,  boilers, 
and  machinery  for  tank  vessels.  Specific 
standards  for  the  strength  and  scantling 


of  tankship  and  tank  barge  construction 
are  in  46  CFR  32.60  and  32.63. 

The  U.S.  al.so  accepts  approved  plans 
and  the  certificates  of  ABS,  or  other 
recognized  classification  societies,  for 
classed  vessels  as  evidence  of  structural 
sufficiency  for  a  vessel's  hull.  This  is 
not  to  say  that  alternative  materials  to 
steel  will  not  be  acceptable.  The  Coast 
Guard,  pursuant  to  recommendations  in 
its  report  to  Congress,  has  responded  to 
questions  by  designers,  owners,  and 
operators  of  tank  vessels  regarding  the 
use  of  alternative  materials  to  meet  the 
double  hull  standards  of  the  IFR. 

This  rule  does  not  prescribe  standards 
for  vessel  strength  or  scantlings. 
Strength  and  scantling  requirements  are 
reviewed  in  the  initial  approval  or 
acceptance  of  a  vessel  design  prior  to 
the  vessel's  inspection  for  certification 
by  the  Coast  Guard.  Actions  are  being 
taken  through  the  newly  established 
Flag  State  Implementation  (FSI)  Sub- 
Committee  at  IMO,  in  conjunction  with 
the  International  Association  of 
Classification  Societies  (lACS),  to 
examine  classification  society  and 
international  vessel  construction 
strength  rules.  Areas  of  concern  involve 
the  use  of  high  tensile  steels,  reduced 
corrosion  levels  in  scantlings,  and 
designs  in  which  scantlings  or  other 
structural  members  are  susceptible  to 
fatigue  fracturing. 

5.33CFRl57.10d(c).  Three 
comments  addressed  the  dimensions  for 
double  bottom  height  prescribed  in 
§  157.10d(c)(2).  Two  comments 
supported  larger  protective  double 
bottom  spacing  (B/15  or  2  meters, 
whichever  is  greater),  while  one 
comment  suggested  that  the  height  for  a 
vessel's  double  bottom  spacing  be 
determined  using  a  mean  sized  vessel's 
beam  which  would  enhance  inspection 
and  maintenance  capabilities  for  smaller 
beamed  vessels  and  not  penalize 
beamier  vessels  (specifically  barges)  that 
usually  operate  at  a  shallower  draft. 

The  major  concern  stated  was  that 
larger  vessels,  specifically  those  over 
100.000  deadweight  tons  (DWT),  would 
be  allowed  to  default  to  a  height  of  2 
meters  under  the  IFR  requirement  of  B/ 
15  or  2  meters,  whichever  is  less.  It  was 
also  stated  in  the  comment  that  the 
National  Research  Council  (NRC) 
recommended  the  dimension 
requirement  for  double  bottom  height 
be,  "B/15  or  2  meters,  which  ever  is 
greater,"  in  their  study,  "Tanker  Spills: 
Prevention  by  Design."  The  Coast  Guard 
notes  that  in  that  study's  Executive 
Summary,  the  NRC  recommended  that 
more  research  was  needed  to  determine 
the  spacing  between  hulls  that  best 
satisfies  all  concerns. 


What  is  not  taken  into  account  by  the 
comment  is  that  the  double  bottom 
height  of  the  larger  vessels  will  also  be 
affected  by  the  requirement  of 
§  157.10d(c)(4).  For  larger  tank  vessels 
to  meet  the  trim  and  stability  aggregate 
volume  ballast  requirements  of  this 
section,  a  2  meter  spacing  of  the  double 
bottom  and  double  side  voids,  is 
generally  not  large  enough  to  provide 
the  volume  of  ballast  required.  Thus, 
either  the  double  bottom  or  side 
spacing,  or  both,  must  be  expanded  to 
meet  this  trim  and  stability  requirement, 
and  results  in  the  height  or  width  of 
these  spaces  being  larger  than  required 
by  the  minimum  standards. 

The  Coast  Guard  considers  the  double 
hull  dimensions  of  the  IFR  to 
appropriately  balance  economic  and 
environmental  concerns.  There  have 
been  two  recent  groundings  of  vessels 
which  met  the  B/15  or  2  meters  criteria. 
In  both  instances  the  outer  hulls  were 
breached  but  the  inner  hulls  were  not 
damaged  enough  to  allow  any  loss  of 
cargo.  Both  vessels  were  able  to  offload 
their  cargoes  safely,  and  proceed  in 
ballast  to  shipyards  for  major  bottom 
hull  repairs. 

This  design  standard  has  received 
strong  public  consensus  and  been 
incorporated  in  IMO's  accepted 
Regulation  13F  of  Annex  I  of  MARPOL 
73/78  for  international  vessel  double 
hull  design  standards.  The  Coast  Guard 
considers  international  consistency  to 
be  extremely  important  due  to  the  global 
nature  of  the  marine  transportation  of 
oil.  Therefore,  this  final  rule  makes  no 
change  to  the  parameter  of  the  double 
bottom  spacing  standards  for  double 
hull  design. 

6.  33  CFR  157.10d(c),  continued.  Two 
comments  were  received  regarding  the 
double  hull  protection  required  by 

§  157.10d(c)  (1)  and  (2)  to  include  fuel 
tanks.  One  comment  supported  the  IFR 
standard  for  protection  of  fuel  oil  tanks 
only  within  the  cargo  tank  length  as 
discussed  in  paragraph  3,  while  the 
second  comment  stated  that  the  IFR 
violated  OPA  90  by  failure  to  require 
double  hull  protection  for  bunker  fuel 
tanks  throughout  the  ve-ssel's  length. 

As  discussed  in  detail  in  the  IFR,  the 
Coast  Guard  does  not  concur  that  OPA 
90  requires  the  protection  of  fuel  oil 
tanks  outside  of  vessel's  cargo  tank 
length.  Thus,  no  change  has  been  made 
and  friel  oil  tanks  aft  of  the  cargo  tank 
length  (defined  in  33  CFR  157.03(aa)) 
are  not  required  to  be  double  hull 
protected. 

7.  33  CFR  157.10d(c),  continued,  and 
157.10d(d).  Eight  comments 
recommended  that  existing  double  hull 
tank  vessels  be  permitted  to  continue 
operating,  even  if  the  dimensions  of 


such  vessel,  specifically  the  double 
bottom  height,  do  not  meet  the  existing 
vessel  double  hull  standards  of 
§  157.10d(c)(2)(iii).  Two  comments 
supported  that  the  existing  double  huH 
dimension  standards  remain  as 
published  in  the  IFR. 

The  Coast  Guard  previously 
responded  to  comments  such  as  these  in 
the  IFR  preamble  for  vessels  contracted 
before  June  30,  1990,  and  reduced  the 
dimensional  requirements  for  existing 
double  hulls  in  §  157.10d(c)(l)(iii)  for 
double  side  width,  and 
§  157.10d(c)(2){iii)  for  double  bottom 
height.  These  dimensional  standards  are 
consistent  with  the  international 
standards  of  Regulations  13G  of  Annex 
I  of  MARPOL,  as  adopted  by  MEPC  32. 

The  comments  received  did  not 
provide  significant  information  to 
support  a  need  to  reduce  the  double 
bottom  minimum  dimension  standards. 
To  reduce  these  standards  further  would 
restrict  existing  double  hull  vessels  from 
trading  internationally.  As  noted  below, 
domestic  vessels  on  limited  routes  do 
have  reduced  double  hull  spacing 
standards. 

The  Coast  Guard  has  no!  changed  the 
minimum  dimensions  acceptable  for 
existing  double  hull  tank  vessels  in  this 
final  rule.  The  owners  of  those  existing 
double  hull  tank  vessels  that  do  not 
meet  the  minimum  dimensions  in  this 
rule  may  request  an  equivalency 
determination  under  the  provisions  of 
§  157.07.  If  the  Coast  Guard  determines 
that  this  has  a  substantial  impact  on 
existing  vessels  because  they  are  unable 
to  meet  the  equivalency  provisions,  the 
Coast  Guard  may  consider  a  future 
change  to  this  rulemaking. 

One  comment  stated  that  the 
dimension  requirements  of 
§  157.10d(d)(3)  which  allows  vessels 
less  that  10.000  DWT  that  operate 
exclusively  on  inland  and  certain 
coastwise  routes  to  reduce  double  hull 
design  standards  due  to  route  are  not 
warranted.  This  comment  did  not 
provide  any  documentation  which 
supported  the  need  for  larger 
dimensional  spacing  for  double  hull 
standards  on  these  vessels  of  limited 
size  and  route.  The  Coast  Guard  does 
not  concur  with  this  comment. 

All  vessels  which  are  constructed  or 
adapted  to  carry,  or  carry,  oil  in  bulk  as 
cargo  or  cargo  residue  must  be  double 
hulled  under  OPA  90  mandate.  Vessels 
under  10,000  DWT  (roughly  5,000  gross 
tons)  are  not  exempt  from  this 
requirement.  Under  section  4115  of 
OPA  90,  "a  vessel  of  less  than  5,000 
gross  tons  equipped  with  a  double 
containment  system  determined  by  the 
Secretary  to  be  as  effective  as  a  double 
hull  for  the  prevention  of  the  discharj>»^ 
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of  oil  *  *  *."niay  be  exempted  from 
the  requirement  for  a  double  hull.  To 
date,  the  Coast  Guard  has  not  accepted 
any  double  containment  system 
proposals. 

8.  33  CFR  157.10d(d).  One  comment 
stated  that  the  use  of  minimum 
dimensions  for  double  hull  spaces  could 
limit  access  for  the  proper  inspection 
and  maintenance  of  tank  vessels. 
Nothing  in  this  rule  requires  the  use  of 
minimum  dimensions  for  double  hull 
vessel  design  and  construction.  The 
Coast  Guard  encourages  designers  and 
builders  to  consider  equally  the 
inspection  and  safety  requirements  for 
access  of  personnel  to  double  hull  areas. 
Recent  presentations  to  the  Coast  Guard 
by  companies  and  individuals  designing 
vessels  with  double  hull  configurations, 
met  or  exceeded  expectations  for  access, 
inspection,  and  human  engineering 
allowance  for  double  hull  spac-es. 

As  the  Coast  Guard  reviews  and 
approves  plans  for  U.S.  flag  vessels 
before  construction  or  major 
modihcation,  these  areas  will  be  closely 
examined.  No  change  to  this  rule  was 
made. 

9.  33  CFR  157.11(g)(1).  One  comment 
recommended  that  a  new  subparagraph 
be  added  to  this  section  which 
prohibited  the  placement  of  cargo 
piping  in  voids  or  duct  keels  within  the 
double  bottom  space.  The  discussion  of 
tills  recommendation  stated  that  cargo 
piping  located  within  the  cargo  tank 
offers  some  degree  of  protection  from 
damage  due  to  groundings  and  it  is 
likely  that  such  an  arrangement  would 
allow  the  piping  system  to  be  available 
for  transfer  of  cargo  in  salvage 
operations  in  all  but  the  most  severe  of 
incidents. 

The  Coast  Guard  agrees  with  the 
discussion  of  this  recommendation  in 
part,  but  does  not  agree  that  a 
subparagraph  needs  to  be  added  to  this 
section.  §  157.19  already  ensures  the 
height  of  cargo  piping  from  vessel's 
bottom  plating  which  similarly  protects 
it  from  damage  in  a  grounding  situation. 

Duct  keels,  which  can  be  used  for  the 
pathway  of  cargo  piping  through  a 
vessel's  cargo  block  area  within  a  box 
keel,  must  be  isolated  from  double 
bottom  ballast  tanks,  as  cargo  piping  is 
not  allowed  in  these  spaces  under 
§  157.ii(g)(i)(ii).  Duct  keels  have  been 
used  extensively  in  the  design  of  liquid 
bulk  oil  carriers  to  allow  for  a  separation 
of  cargo  lines  from  the  ballast  tanks 
while  making  the  pipes  available  to 
examination  and  repair  even  when  the 
vessel  is  in  operation. 

The  duct  keel,  which  has  the  heaviest 
scantlings  of  the  vessel  bottom, 
including  bottom  plating,  assists  in  the 
protection  of  the  cargo  piping  .system  in 


this  design.  The  rule  was  not  changed 
due  to  this  recommendation. 

10.  33  CFR  157.19.  One  comment 
stated  that  the  cargo  tank  size  limitation 
requirement  of  this  section,  for  vessels 
under  5000  DWT.  was  arbitrary  and  its 
restriction  would  cause  operational  oil 
pollution  increases.  Further,  it  stated 
that  many  existing  double  hull  inland 
river  box  barges  carry  approximately 
10,000  barrels  of  cargo  in  two  cargo 
compartments  of  5,000  barrels  each. 
This  section  will  necessitate  addition  of 
a  third  compartment  to  vessels  of  this 
DWT  size,  with  tank  capacities  limited 
to  less  than  4,400  barrels. 

As  discussed  in  the  IFR,  size 
limitation  is  a  provision  of  Regulation 
13F,  paralleled  in  U.S.  regulations.  This 
requirement  limits  the  size  of  individual 
cargo  tanks  on  new  vessels  under  5,000 
DWT,  to  no  more  than  700  cubic  meters 
(4,400  bbls),  unless  double  sides  are 
fitted.  The  IFR  and  this  final  rule 
require  a  vessel  of  that  size  to  have 
double  sides  and  double  bottoms. 

The  Coast  Guard  has  not  made  any 
changes  to  §  157.19.  as  the  double  hull 
protection  required  for  tank  vessels  by 
this  rule  surpasses  the  requirements  of 
double  side  protection  required  by 
Regulation  13F.  As  any  new  tank  barges 
will  require  double  hull  protection,  the 
4,400  bbls  cargo  tank  size  limit  will  not 
apply. 

11.  46  CFR  32.53.  One  comment 
recommended  that  inert  gas 
requirements  for  double  hull  spaces  be 
closely  evaluated,  as  proposed  in  the 
IFR,  prior  to  future  rulemaking.  Actions 
are  continuing  in  this  area  of  concern  at 
IMO. 

At  the  61st  session  of  IMO's  Maritime 
Safety  Committee  (MSC  61),  Resolution 
MSC.27(61)  was  adopted  as  an 
amendment  to  SOLAS  74,  regarding 
new  equipment  and  operation  standards 
for  new  and  existing  vessels.  This 
resolution  was  accepted  on  April  1, 
1994,  as  a  specified  majority  of  the 
Parties  signatory  to  SOLAS  74  did  not 
declare  objection  to  the  resolution. 

The  Resolution  was  published  in  total 
as  part  of  NVIC  No.  3-93  on  April  12, 
1993.  In  Resolution  MSC.27(61), 
Regulation  59 — "Venting,  purging,  gas- 
freeing  and  ventilation,"  was  amended 
by  adding  a  new  paragraph  4  to  the 
existing  regulation.  The  amended 
Regulation  59  is  republished  below  for 
the  readers  information: 

"4  Inerting,  ventilation  and  gas' 
measurement 

4.1  This  paragraph  shall  apply  to  oil 
tankers  constructed  on  or  after  1 
October  1994. 

4.2  Double  hull  and  double  bottom 
spaces  shall  be  fitted  with  suitable 
connections  for  the  supply  of  air. 


4.30  On  tankers  required  to  be  fitted 
with  inert  gas  systems: 

.1  double  hull  spaces  shall  be  fitted 
with  suitable  connections  for  the  supply 
of  inert  gas; 

.2  where  such  spaces  are  connected 
to  a  permanently  fitted  inert  gas  system, 
means  shall  be  provided  to  prevent 
hydrocarbon  gases  from  the  cargo  tanks 
entering  the  double  hull  spaces  through 
the  system: 

.3    where  such  spaces  are  not 
permanently  connected  to  an  inert  gas 
system,  appropriate  means  shall  be 
provided  to  allow  connection  to  the 
inert  gas  main. 

4.4.1  Suitable  portable  instruments 
for  measuring  oxygen  and  flammable 
vapor  concentrations  shall  be  provided. 
In  selecting  these  instruments,  due 
attention  shall  be  given  for  their  use  in 
combination  with  the  fixed  gas 
sampling  line  systems  referred  to  in 
paragraph  4.4.2. 

4.4.2  Where  atmosphere  in  double 
hull  spaces  carmot  be  reliably  measured 
using  flexible  gas  sampling  hoses,  such 
spaces  shall  be  fitted  with  permanent 
gas  sampling  fines.  The  configuration  of 
such  line  systems  shall  be  adapted  to 
the  design  of  such  spaces. 

4.4.3  The  materials  of  construction 
and  the  dimensions  of  gas  sampling 
lines  shall  be  such  as  to  prevent 
restriction.  Where  plastic  materials  are 
used,  they  should  be  electrically 
conductive. 

This  SOLAS  amendment  does  not 
require  permanently  inerted  double  hull 
voids,  since  inert  gas  poses  a  danger  to 
personnel  and  may  also  tend  to 
accelerate  corrosion  in  ballast  tanks. 
This  amendment  requires  that 
connections  be  available  to  supply  both 
air  and  inert  gas  to  ballast  tanks  within  ' 
the  double  hull,  and  requires  the 
capability  to  ensure  that  safe 
atmospheres  are  available  within  tliem 
for  operational  and  personnel  safety. 

The  Coast  Guard  is  reviewing 
enforcement  and  regulatory 
requirements  due  to  the  acceptance  of 
IMO  Resolution  MSC.27(61) 
amendments.  If  regulatory  action  is 
deemed  necessary  for  vessels  other  than 
those  on  international  routes  which 
must  meet  SOLAS  74  regulations,  the 
Coast  Guard  will  propose  regulations  in 
a  future  rulemaking. 

General  Comments  (Non-CFR  Specific) 

12.  Ten  comments  recommended  that 
the  IFR  be  adopted  as  a  final  rule  with 
no  changes,  and  that  the  double  hull 
rules  be  the  only  accepted  design 
standards.  Various  reasons  were 
provided,  most  with  the  implication 
that  the  double  hull  would  be  the  best 
for  providing  protection  to  the 


environment.  Except  for  changes 
discussed  above,  the  Coast  Guard  agrees 
with  these  recommendations. 

13.  Two  comments  recommended  that 
double  hull  designs  require  continuous 
centerline  bulkhead  standards  or 
stability  limitations,  as  this  design 
would  have  a  tendency  to  react 
erratically  due  to  free  surface  effect 
during  loading  and  offloading  situations 
where  the  vessel's  tanks  are  in  a 
partially  loaded  condition. 

The  Coast  Guard  notes  that  some  new 
double  hull  tanker  designs  without 
longitudinal  bulkheads,  though  meeting 
MARPOL  and  IFR  double  hull  design 
standards,  have  inferior  intact  stability 
characteristics  than  tankers  with 
longitudinal  bulkheads.  The  Coast 
Guard,  working  with  IMO's  Stability, 
Leadlines  and  Fishing  Vessels  Safety 
(SLF)  Sub-Committee,  is  conducting  an 
ongoing  review  of  the  need  for 
additional  longitudinal  bulkhead 
requirements  on  double  hull  designs. 
Most  designs,  even  without  centerline 
bulkheads,  can  be  safely  operated  by 
vessel  officers  following  loading  and 
discharge  instructions  in  the  vessel's 
loading  manual. 

Review  and  study  of  these  intact 
stability  requirements  are  being 
completed  and  the  Coast  Guard  is 
proposing  the  implementation  of  new 
stability  requirements  under  a  separate 
rulemaking  (CGD  91-206).  hiterim 
guidance  on  stability  for  double  hull 
tankers  has  been  provided  in  NVIC  4- 
92. 

Regulatory  Evaluation 

This  rulemaking  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  requires 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26,  1979).  An  analysis 
of  the  double  hiill  rules  is  in  the  public 
docket.  Implementation  is  projected  to 
gradually  increase  the  transportation 
cost  of  oil  by  four-tenths  of  a  cent  per 
gallon  over  the  next  25  years. 

This  double  hull  rulemaking  is  one  of 
several  rules  which  are  being  issued  in 
accordance  with  Titles  IV  and  V  of  OFA 
90.  Some  of  these  rules  interact  with 
each  other.  The  overall  impact  of  these 
rules  may  not  equal  the  cumulative  total 
impact  of  each  rule  considered 
individually.  For  example,  the 
beneficial  impact  of  the  double  hull  rule 
is  the  reduced  amount  of  oil  spilled 
after  certain  grounding  or  collision 
casualties.  However,  the  impact  of  this 


rule  will  be  reduced  by  other  OPA  90 
rulemakings  and  other  actions  that  will 
improve  operational  and  navigational 
safety  of  vessels  which  carry  oil  in  bulk. 
These  other  actions  will  reduce  the 
numbers  of  collisions  and  groundings 
which,  in  turn,  reduce  the  overall 
benefits  of  (or.  total  spill  reduction 
attributable  to)  double  hull 
construction. 

The  Coast  Guard  intends  to  conduct  a 
comprehensive,  programmatic  RIA  for 
all  Title  IV  and  V  OPA  90  rules,  once 
they  are  all  completed  and  issued.  This 
comprehensive  RIA  will  evaluate  the 
interaction  of  the  rules  relative  to  each 
other,  and  assess  their  impacts  in  total. 
However,  since  the  rules  are  being 
developed  and  issued  individually  over 
several  years,  each  rule  is  being 
evaluated  by  itself  through  an  interim 
regulatory  impact  analysis  (Interim 
RL\). 

Accordingly,  an  Interim  RIA  of  this 
rule  was  prepared  and  placed  in  the 
public  docket.  The  Interim  RIA 
addresses  the  need  for  this  rulemaking, 
the  standards  adopted  in  this  rule,  the 
alternatives  to  this  rule,  and  the 
anticipated  economic  impacts  of  this 
action.  A  Notice  of  Availability  of  the 
Interim  RIA  was  published  in  the 
Federal  Register  on  January  15,  1992 
(57  FR  1854),  and  public  comments  on 
the  Interim  RIA  were  invited.  Six 
comments  were  received;  none  of  the 
comments  resulted  in  revision  of  the 
Interim  RIA.  However,  an  addendum  to 
the  Interim  RIA  has  been  placed  in  the 
public  docket  to  reflect  an  increase  in 
the  projected  economic  benefits  of  spill 
prevention.  A  discussion  of  this 
increase  is  included  in  the  summary  of 
public  comments  on  the  cost  of  this  rule 
published  in  the  IFR  of  August  12, 1992 
(57  FR  36222).  In  that  there  is  so  little 
change  in  this  rule  from  the  IFR,  the 
Interim  RIA,  as  amended,  is  adopted  as 
a  final  assessment  under  Executive 
Order  12866. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  Small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  not  dominant 
in  their  fields  and  (2)  governmental 
jurisdictions  with  populations  of  less 
than  50,000. 

The  Coast  Guard  has  evaluated  the 
impact  of  harmonizing  the  U.S.  cargo 
tank  length  definition  with  the 
international  definition  of  Regulation 
13E  of  Annex  I.  MARPOL  73/78  on 


vessels  owned  and  operated  by  small 
business  entities.  Most  vessels  owned  or 
operated  by  small  business  entities  are 
barges  and  do  not  have  after  cargo  pump 
rooms  or  main  machinery  spaces 
underdeck.  The  change  in  the  cargo  tank 
length  definition  in  33  CFR  157.03(aa) 
will  not  change  the  length  of  a  barge 
required  to  be  double  hull  protected  by 
the  U.S.  double  hull  standards  of  33 
CFR  157.10d.  The  only  affect  of  the 
change  in  definition  will  be  on 
tankships.  The  Coast  Guard  reviews  and 
approves  U.S.  vessel  construction 
designs  before  they  are  built  and  has 
verified  that  no  small  entity  tankships 
will  be  adversely  affected  by  the  change 
in  the  definition  of  cargo  tank  length. 
The  modification  of  the  definition 
should  reduce  the  construction  and 
operating  costs  for  new  tankships 
designed  to  meet  the  double  hull 
standards.  Converting  existing  single 
hull  tankships  to  meet  the  double  hull 
standards,  when  these  vessels  can  no 
longer  operate  as  single  hull  vessels, 
should  also  be  less  costly. 

Because  it  expects  the  impact  of  this 
rulemaking  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rulemaking  contains  no 
additional  collection-of-information 
requirements.  Section  33  CFR  157  was 
revised  by  the  IFR  to  require  the 
submission  of  plans  verif>'ing 
compliance  with  this  rule.  No 
additional  information  collection 
burden  is  imposed  due  to  this 
modification  of  the  cargo  tank  length 
definition.  Compliance  with  this  rule 
can  be  verified  from  other  information 
that  is  currently  submitted  under  33 
CFR  157.24  and  46  CFR  31.10. 

Under  the  IFR,  the  Coast  Guard  has 
submitted  the  information  collection 
requirements  in  this  rule  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  0MB  has  approved 
them.  The  section  number  is  46  CFR 
157.24  and  the  corresponding  0MB 
approval  numbers  are  0MB  Control 
Numbers  2115-0503  and  2115-0106. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
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This  final  rule  amends  standards  for 
the  construction  of  double  hull  tank 
vessels.  The  authority  to  regulate  tank 
vessel  construction  standards  is 
delegated  to  the  Coast  Guard  by  the 
Secretary  of  Transportation,  whose 
authority  is  committed  by  statute. 

Since  tank  vessels  move  between  U.S. 
ports  in  the  national  marketplace,  and 
between  U.S.  and  foreign  ports  in  the 
international  marketplace,  tank  vessel 
construction  is  a  matter  for  which 
regulations  should  be  of  national  scope 
to  avoid  unreasonably  burdensome 
variances.  The  Coast  Guard  received  no 
comments  addressing  the  federalism 
implications  during  the  comment 
periods  of  the  IFR.  Therefore,  the  Coast 
Guard  continues  the  long-established 
practice  of  preempting  State  action 
addressing  the  same  subject  matter. 

Environment 

The  Coast  Guard  environmental 
assessment  (EA)  for  Double  Hull  Design 
Requirements  for  Tank  Vessels  was 
prepared  in  accordance  %vith 
Commandant  Instruction  M16475.1B, 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (Pub.  L.  91-190),  and 
the  Council  of  Environmental  Quality 
Regulations  of  July  1,  1986  (40  CFR 
parts  1500-1508). 

This  rule  adopts  the  IFR  as  hnal  with 
minor  changes  to  definitions 
implementing  the  double  hull 
provisions  in  Section  4115(a)  of  OPA  90 
(46  U.S.C.  3703a),  and  is  not  expected 
to  result  in  significant  impact  on  the 
quality  of  the  human  environment,  as 
defined  in  NEPA.  The  Coast  Guard  has 
placed  a  Finding  of  No  Significant 
Impact  (FONSI)  in  the  public  docket. 


List  of  Subjects 

33  CFR  Part  155 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  157   • 

Cargo  vessels.  Oil  pollution. 
Reporting  and  recordkeeping 

requirements. 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water),  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements,  Seamen. 

46  CFR  Part  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 

Cargo  vessels.  Marine  safety. 

46  CFR  Part  172 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

Accordingly,  the  interim  rule 
amending  33  CFR  parts  155  and  157, 
and  46  CFR  parts  30.  32.  70,  90,  and 
172,  which  was  published  at  57  FR 
36222  on  August  12, 1992,  is  adopted  as 
a  final  rule  with  the  following  changes: 


TITLE  33  CFR  PART  157— RUUS  FOR 
THE  PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703: 
49  CFR  1.46. 

2.  Section  157.03  is  amended  by 
revising  paragraphs  (v)  and  (aa)  to  read 
as  follows: 

§157.03    Definitions. 

*  •        •        •        • 

(v)  Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  primarily  to 
carry,  or  that  carries,  oil  or  hazardous 
material  in  bulk  as  cargo  or  cargo 
residue,  and  that — 

(1)  Is  a  vessel  of  the  United  States: 

(2)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(3)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States.  This 
does  not  include  an  offshore  supply 
vessel,  or  a  fishing  vessel  or  fish  tender 
vessel  of  not  more  than  750  gross  tons 
when  engaged  only  in  the  fishing 
industry. 

*  •        •        •        • 

(aa)  Caf;go  tank  length  means  the 
length  from  the  forward  bulkhead  of  the 
forwardmost  cargo  tanks,  to  the  after 
bulkhead  of  the  aftermost  cargo  tanks. 

*  •        •        •        • 

Dated:  March  1, 1995. 
A.E.  Henn, 

Vice  Admiral,  U.S.  Coast  Guard.  Acting 
Commandant. 
[FR  Doc  95-5573  Filed  3-9-95:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  206A-1] 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  1995. 

Purpose  of  Program:  To  provide 
grants  to  help  build  a  nationwide 
capability  in  elementary  and  secondary 
schools  to  identify  and  meet  the  special 
educational  needs  of  gifted  and  talented 
students;  to  encourage  the  development 
of  rich  and  challenging  curricula  for  all 
students:  and  to  supplement  and  make 
more  effective  the  expenditures  of  State 
and  local  funds  for  the  education  of 
gifted  and  talented  students. 

Eligible  Applicants:  State  educational 
agencies;  local  educational  agencies; 
institutions  of  higher  education;  and 
other  public  and  private  agencies  and 
organizations,  including  Indian  tribes 
and  organizations — as  defined  by  the 
Indian  Self-Determination  and 
Education  Assistance  Act — and  Native 
Hawaiian  organizations. 

Deadline  for  Transmittal  of 
Applications:  April  25, 1995. 

Deadline  for  Intergovernmental 
fleview;  June  26, 1995. 

Applications  Available:  March  27, 
1995. 

Estimated  Available  Funds: 
$5,000,000. 

Estimated  Range  of  Awards:  For 
Absolute  Priority  1:  $100.000-$250,000; 
For  Absolute  Priority  2:  $150,000- 
$300,000. 

Estimated  Average  Size  of  Awards: 
For  Absolute  Priority  1:  $200,000;  For 
Absolute  Priority  2:  $225,000. 

Estimated  Number  of  Awards:  For 
Absolute  Priority  1:  19;  For  Absolute 
Priority  2:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  the  regulations  for 
this  grant  program  in  34  CFR  part  791, 
subject  to  the  revised  definitions  of 
"institutions  of  higher  education", 
"local  educational  agency"  and  "state 
educational  agency"  set  forth  in  20 
U.S.C.  8801. 
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Priorities:The  notice  of  final  priorities 
as  published  in  this  issue  of  the  Federal 
Register  applies  to  this  competition. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  791.21. 

The  program  regulations  in  34  CFR 
791.20  provide  that  the  Secretary  may 
award  up  to  115  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  the  15  points  as  follows: 

Plan  of  Operation  (34  CFR  791.21(c)). 
5  points  are  added  to  this  criterion  for 
a  possible  total  of  35  points. 

Evaluation  Plan  (34  CFR  791.21(0).  10 
points  are  added  to  this  criterion  for  a 
possible  total  of  25  points. 

For  Applications  or  Information 
Contact:  Carolyn  Warren,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  504, 
Washington,  DC  20208-5644. 
Telephone:  (202)  219-2206. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  8031-8036. 
Dated:  March  6, 1995. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

iFR  Doc.  95-5896  Filed  3-9-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces 
absolute  priorities  and  a  competitive 
preference  priority  under  the  Jacob  K. 
Javits  Gifted  and  Talented  Students 
Education  Program.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  specific  approaches  to 
identifying  and  serving  gifted  and 
talented  students  and  to  developing 
ways  in  which  the  programs  and 
services  developed  for  gifted  and 
talented  students  can  be  used  to  benefit 
all  children.  The  priorities  bring  special 


attention  to  programs  and  services  for 
students  (including  economically 
disadvantaged  individuals,  individuals 
of  limited-English  proficiency,  and 
individuals  with  disabilities)  who  may 
not  be  identified  and  served  through 
traditional  gifted  and  talented  programs. 
The  priorities  also  encourage  programs 
and  projects  to  develop  and  improve  the 
capability  of  schools  in  an  entire  State 
or  region  of  the  Nation  to  plan,  conduct, 
and  improve  programs  in  schools  using, 
where  appropriate,  methods  and 
materials  developed  in  gifted  and 
talented  programs  to  improve  the 
educational  opportunities  for  all 
children.  These  projects  must  involve 
cooperative  efforts  and  participation  of 
State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
other  public  and  private  agencies  and 
organizations,  such  as  business, 
industry,  and  labor. 
EFFECTIVE  DATE:  These  priorities  take 
effect  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Warren,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue 
NW.,  Room  504,  Washington,  DC 
20208-5572.  Telephone:  (202)  2l9- 
2206.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Jacob 
K.  Javits  Gifted  and  Talented  Students 
Education  Program  is  designed  to  build 
nationwide  capability  in  gifted  and 
talented  education  and  encourage  rich 
and  challenging  curricula  for  all 
children. 

The  Secretary  seeks  to  improve  the 
education  of  gifted  and  talented 
children,  and  to  use  the  strategies 
developed  in  gifted  and  talented 
education  programs  to  improve  the 
education  of  all  children  in  a  school. 
The  Secretary  believes  that  this  is  an 
integral  part  of  the  National  Education 
Goals,  which  require  that  every  student 
attain  higher  standards  of  academic 
excellence.  Gifted  and  talented 
education  programs  can  contribute  to 
systemic  reform  by  modeling  a 
coordinated  system  of  high  standards, 
assessments,  challenging  curricula,  and 
teacher  preparation  to  improve 
education.  In  addition,  the  Secretary 
believes  that  the  educational  needs  of 
gifted  and  talented  students  from 
populations  historically  underser\'ed  by 
gifted  and  talented  education  programs 
must  be  addressed. 

In  order  to  carry  out  these 
improvements,  the  Secretary  announces 
a  priority  that  would  support  the 


development  of  model  demonstration 
programs  that  focus  on  economically 
disadvantaged  children,  children  with 
limited  English  proficiency  or  children 
wiih  disabilities.  The  projects  are 
required  to  involve  a  school  or  schools 
thnt  serve  at  least  50  percent  low- 
iticonie  children  and  to  incorporate 
professional  development  of  staff  and 
•riiining  of  parents  into  their  programs. 

til  addition,  the  Secretary  announces 
•I  second  priority  that  encourages 
<  ooperative  efforts  of  technical 
assistance  and  information 
flissemination  throughout  a  State  or 
region  that  focus  on  how  programs  and 
methods  for  teaching  gifted  and  talented 
students,  where  appropriate,  could  be 
iubpted  to  improve  instruction  for  nil 
sludi.-nts  in  schools, 

III  both  absolute  priorities,  the 
jirojecls  must  be  based  on  challenging 
lontRiit  and  performance  standards  in 
tmv  or  more  of  the  core  subject  areas. 
These  priorities  focus  on  projects  that 
incorporate  challenging  content  and 
performance  standards  in  the  core 
subjects  because  the  Secretary  believes 
that  this  is  the  most  promising  way  to 
r;iise  students'  achievement. 

The  Secretary  estimates  that  at  least 
75  pen;ent  of  available  funds  will  be 
iisnd  to  .support  model  projects  in 
schools,  and  25  percent  of  available 
funds  will  .support  technical  a.ssistance 
,\'m\  dissemination  projects. 

For  the  first  priority  involving  model 
programs,  the  Secretary'  shall  direct 
llnnncial  assistance  to  projects  that 
primarily  benefit  urban  or  rural  areas 
that  have  been  designated  as 
Empowerment  Zones  or  Enterprise 
('ommunities  in  accordance  with 
.Sw:lion  1391  of  the  Internal  Revenue 
Code  (IRC),  as  amended  by  Title  XIII  of 
Ihu  Omnibus  Budget  Reconciliation  Act 
(nHRA)ofl993. 

Background  on  Empowerment  Zone 
and  Enterprise  Community  Program 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
i:ommunity  revitalization  strategy.  The 
program  is  the  first  step  in  rebuilding 
coiimiunities  in  America's  poverty- 
stricken  inner  cities  and  niral 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
.Americans  to  work  together  to  create 
jobs  and  opportunity. 

On  December  21.  1994.  the  President 
announced  the  designation  of  6  urban 
and  3  rural  empowerment  zones  and  65 
urban  and  30  rural  enterprise 
comniunities  in  accordance  with 
Intt'rnal  Revenue  Code  section  131 1.  as 
amended  by  Title  XIll  of  the  Omnibus 
liiidget  Reconciliation  Act  of  1993  (Pub. 


L.  103-66).  A  list  of  these  empowerment 
zones  and  enterprise  communities  will 
be  included  in  the  application  package. 

To  have  been  eiigiDle  for  designation, 
an  area  must  have  been  nominated  by 
one  or  more  local  governments  and  the 
State  or  States  in  which  it  is  located  or 
by  a  State-Chartered  Economic 
Development  Corporation.  A  nominated 
area  mu,st  be  one  of  pervasive  poverty, 
unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Community  program 
communities  were  invited  to  submit 
.strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  were 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
ba,sed  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substemtial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Enipowennent  Zones 
and  Enterprise  Communitv  program 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterpri.se  Community  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  from  Department  of  Education 
programs  (including  Title  I  of  the 
Elementary'  and  Secondary  Education 
Act.  the  Drug-Free  Schools  and 
Communities  Act,  the  Adult  Education 
Act,  and  the  Carl  D.  Perkins  Vocational 
and  .Applied  Technology  Education  Act) 
to  support  the  comprehensive  vision  of 
their  strategic  plans.  In  addition,  the 
Department  of  Education  is  giving 
preferences  to  Empowerment  Zones  and 
Enterprise  Communities  in  a  number  of 
dis<:retionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  For 
example,  the  Department  has  already 
given  preference  in  the  following 
programs:  the  Urban  Community 
Ser\'ice  program,  Rehabilitation  Act 
Proje<  ts  with  Industry  program,  the 
Rehabilitation  Act  Special 
Demonstration  Projects  program,  the 
Parent  Training  program,  and  the  Early 
Childhood  Education  program  under  the 
Individuals  with  Disabilities  Education 


Act.  In  addition  to  the  Javits  Gifted  and 
Talented  Students  Education  Program 
described  in  this  notice,  the  Department 
intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  variety  of 
discretionary'  programs  under  the 
Elementary  and  Secondary  Education 
Act.  Notices  concerning  those  programs 
will  be  published  at  a  later  date. 

The  Empowerment  Zone  and 
Enterprise  Community  initiative  and  the 
Javits  Gifted  and  Talented  Students 
Education  Program  share  some  common 
features.  Both  programs  are  concerned 
with  the  educational  advancement  of 
students  caught  in  high-poverty 
communities.  Under  the  javits  Gifted 
and  Talented  Students  Education 
Program,  at  least  one-half  of  the  grants 
in  any  given  year  must  serve  students 
who  are  economically  disadvantaged, 
limited  English  proficient  or  who  have 
disabilities. 

Communities  that  are  designated 
under  the  Empowerment  Zone  and 
Enterprise  Community  program  will 
already  have  demonstrated  a  capacity 
for  the  type  of  cooperative  planning  that 
allows  communities  to  use.  where 
appropriate,  methods  and  materials 
developed  in  gifted  and  talented 
programs  to  improve  the  educational 
opportunities  for  all  children. 

On  October  28,  1994.  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (59  FR  54368). 

Note:  This  notice  of  finai  priorities  dixs 
not  solicit  applications.  A  notice  inviting 
applications  under  these  priorities  for  fisciil 
year  1995  is  published  in  a  st^parate  notice 
in  this  issue  of  the  Federal  Register. 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  on  the  notice  of  proposed 
priorities,  two  of  the  five  parties 
submitting  comnients  made 
recommendations.  One  of  the 
commenters  expressed  support  for  the 
priority  without  making 
recommendations  for  change.  Two  of 
the  commenters  asked  for  more 
information  on  Empowerment  Zones 
and  Enterprise  Zones  when  this 
information  is  available.  An  analysis  of 
the  recommendations  submitted  by  two 
commenters  follows. 

Comments:  One  commenter  asked  for 
clarification  on  the  term  "technical 
assistance"  used  in  Priority  2. 

Discussion:  "Technical  assistance" 
refers  to  a  broad  array  of  activities 
designed  to  help  schools  and  local 
communities  serve  students  more 
effectively.  The  Secretary  believes  that 
technical  assistance  could  include  such 
activities  as  professional  development 
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of  teaiihers  and  administrators, 
consultation  with  local  schools  and 
community  groups  on  promising 
practices,  demonstrations  by  staff  of 
successful  projecis.  evaluation  of 
current  practices  in  a  school  or  of  an 
individual  educator  with 
recommendations  for  improvement, 
brokering  of  resources  to  serve  a  school 
or  community  better,  mentoring  of 
novice  educators  by  more  experienced 
educators,  and  establishing  networks  of 
educators  interested  in  specific  topics. 

Changes:  None. 

Comments:  One  commenter  objected 
to  the  idea  of  commingling  the 
worthwhile  objectives  to  serve 
di.'sadvantaged  students  with  those 
objectives  devoted  to  gifted  and  talented 
students,  as  the  commenter  believes 
they  are  not  the  same.  The  commenter 
urged  the  withdrawal  of  these  proposed 
priorities. 

Discussion:  The  legislation  creating 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  gives 
priority  to  programs  serving 
economically  disadvantaged,  limited 
English  proficient,  and  disabled 
students  who  are  gifted  and  talented. 
The  Secretary  believes  that  there  are 
many  gifted  and  talented  students  who 
come  from  disadvantaged  backgrounds, 
and  who  are  not  recognized  or  served  by 
traditional  gifted  and  talented  education 
programs.  He  believes  that  these 
projects  will  serve  as  models  for  ways 
to  identify  and  serve  these  students 
more  effectively. 

Changes:  None 

Priorities 

The  Secretary  announces  that  at  least 
75  percent  of  available  funds  will 
support  model  projects  in  schools 
developed  under  absolute  priority 
number  1.  and  25  percent  of  available 
funds  will  support  technical  assistance 
and  dissemination  projects  developed 
under  absolute  priority  number  2. 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  two  priorities.  The  Secretary 
funds  under  this  competition  only 
applications  that  meet  one  of  these 
absolute  priorities: 


Absolute  Priority  1 — Model  Programs 

Projects  that  establish  and  operate 
model  programs  for  serving  gifted  and 
talented  students  in  schools  in  which  at 
least  50  percent  of  the  students  enrolled 
are  from  low-income  families.  Projects 
must  include  students  who  may  not  be 
served  by  traditional  gifted  and  talented 
programs,  including  economically 
disadvantaged  students,  individuals  of 
limited  English  proficiency  and 
individuals  with  disabilities.  The 
projects  must  incorporate  high-level 
content  and  performance  standards  in 
one  or  more  of  the  core  subject  areas  as 
well  as  utilize  innovative  teaching 
strategies.  The  projects  must  provide 
comprehensive  ongoing  professional 
development  opportunities  for  staff.  The 
projects  must  incorporate  training  for 
parents  in  ways  to  support  their 
children's  educational  progress.  Projects 
must  also  include  comprehensive 
evaluation  of  project  activities. 

Competitive  Preference  Priority — 
Empowerment  Zone  or  Enterprise 
Community 

Within  this  absolute  priority 
concerning  model  projects,  the 
Secretary,  under  34  CFR  75.105{c)(2)(i), 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  five  (5)  points  to 
an  application  that  meets  this 
competitive  priority.  These  points 
would  be  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  that  implement  model 
programs  in  one  or  more  schools  in  an 
Empowerment  Zone  or  Enterprise 
Community.  Applicants  must  ensure 
that  the  proposed  program  relates  to  the 
strategic  plan  and  will  be  an  integral 
part  of  the  Empowerment  Zone  or 
Enterprise  Community  program. 

Absolute  Priority  2— Technical 
Assistance  and  Information 
Dissemination  Throughout  a  State  or 
Pegion 

Projects  to  provide  technical 
assistance  and  disseminate  information 
throughout  a  State  or  region  to  improve 
the  capability  of  schools  to  plan. 


conduct  and  improve  programs  for 
serving  gifted  and  talented  students. 
Projects  must  include  assistance  and 
information  on  how  programs  and 
methods  for  teaching  gifted  and  talented 
students  can  be  adapted,  where 
appropriate,  to  improve  instruction  for 
all  students  in  schools.  These  projects 
must  be  based  on  challenging  content 
and  performance  .standards  in  one  or 
more  of  the  core  subject  areas,  and 
incorporate  innovative  teaching 
strategies.  The  projects  must  involve 
cooperative  efforts  among  State  and 
local  education  agencies,  institutions  of 
higher  education,  and/or  other  public 
and  private  agencies  and  organizations 
(including  business,  industry,  and 
labor). 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is  ' 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes    • 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Pegulations:  34  CFR  part 
791. 

Program  Authority:  20  IJ.S.C.  8031-80;}fi. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.206A,  (acob  K.  Javits  Gifted  and 
Talented  Students  Education  Program) 

Dated:  March  6.  1995. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  neseurvh 

and  Improvement. 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

28  CFR  Part  31 
[OJP  No.  1045] 
RIN  1121-AA28 

Fomujla  Grants 

agency:  U.S.  Department  of  |usti<». 

Office  of  Justice  Programs,  Office  of 

juvenile  Justice  and  Delinquen<,-y 

Prevention. 

ACTION:  Final  regulation. 

summary:  The  Office  of  Juvenile  Ju-Stice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  the  final  revision  of  the 
existing  Formula  Grants  Regulation, 
which  implements  part  B  of  Title  II  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  of  1974,  as 
amended  by  the  Juvenile  Justice  and 
Delinquency  Prevention  Amendments 
of  1992. 

The  1992  Amendments  reauthorize 
and  modify  the  Federal  a.ssistance 
program  to  State  and  local  governments, 
and  private  not-for-profit  agencies  for 
juvenile  justice  and  delinquency 
prevention  improvements.  The  final 
revision  to  the  existing  Regulation 
provides  clarification  and  guidance  to 
States  in  the  formulation,  submis.sion 
and  implementation  of  State  Formula 
Grant  plans  and  determinations  of  State 
compliance  with  plan  requirements.  It 
provides  additional  flexibility  and 
guidance  to  participating  States  while 
strengthening  several  key  provisions 
related  to  the  mandates  of  the  JJDP  Act. 
EFFECTIVE  DATE:  This  regulation  is 
elfective  March  10.  igH."). 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Dorn,  Director,  State  Relations 
and  Assistance  Division,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  633  Indiana  Avenue  NVV., 
Room  r.^l,  Washington,  DC  20531;  (202) 
307-5924. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Amendments 

The  1992  reauthorization  of  the  JJDP 
Act  resulted  in  statutory  amendments 
that  impact  the  Formula  Grants  Program 
(28  CFR  part  31).  These  statutory 
changes  include:  a  formula  grant  fund 
allocation  minimum  ba.se  for 
participating  States  and  territories; 
I'limination  of  the  "substantial 
compliance  criteria"  with  respect  to  the 
Dein.stitutionalization  of  Status 
Offenders  (DSO)  and  Jail  and  Lockup 


Removal  requirements  because  full 
compliance  is  required;  a  requirement 
that  there  be  separate  juvenile  and  adult 
staff  with  respect  to  management, 
security  and  direct  care  in  juvenile 
detention  facilities  that  aie  collocated 
with  an  adult  jail  or  lockup;  and  a 
provision  that  a  .status  offender  alleged 
or  found  in  a  judicial  hearing  to  have 
violated  a  valid  court  order  (VCO)  may 
be  held  in  a  secure  juvenile  detention  or 
correctional  facility  only  if  enhanced 
due  process  and  procedural  protections 
have  been  provided. 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322,  September  13, 1994)  amended  the 
DSO  provision  of  the  JJDP  Act  to 
exclude  juveniles  charged  with  or 
adjudicated  for  pos.sessinga  handgun 
from  coverage  under  the  DSO 
requirement. 

The  final  regulation  details  revised 
procedures  and  requirements  for  States 
participating  in  the  Formula  Grants 
Program  resulting  from  the  1992 
Amendments  to  the  JJDP  Act  (Pub.  L. 
102-58B.  November  18,  1992). 

Description  of  Major  Changes 

Formula  Grant  Allocations 

Section  222(a)  of  the  JJDP  Act. 
provides  for  a  "floating  minimum"  for 
the  allocation  of  formula  grants  to  States 
and  Territories  that  is  tied  to  the  total 
appropriation  level  for  Title  II  in  a  given 
fiscal  year  (FY).  For  FY's  1994  and  1995, 
the  total  appropriation  for  Title  II 
exceeded  $75  million  and  Congress 
appropriated  sufficient  funds  to 
maintain  each  State  at  least  at  its  FY 
1992  funding  level  and  raise  the 
minimum  allocation  for  each  State  and 
Territory  to  $600,000  and  $100,000 
respectively. 

Application  Deadline 

The  submission  requirement  for 
formula  grant  applications  is  changed  to 
require  that  FY  1995  applications  and 
all  subsequent  applications  be 
submitted  to  OJJDP  no  later  than  March 
31  of  the  fiscal  year  for  whi(.h  the  funds 
were  allocated. 

State  Agency  Structure — Staffing 

The  regulation  is  revised  to  require 
the  assignment  of  one  full-time  Juvenile 
Justice  Specialist  to  manage  the  Formula 
Grants  Program. 

Collocated  Juvenile  and  Adult  FncHities 

The  regulation  clarifies  the  existing 
four  criteria  for  a  juvenile  detention 
facility  that  is  collocated  with  an  adult 
jail  or  lockup  by  providing  for  (1)  Total 
separation  in  spatial  areas  of  juvenile 
and  adult  facilities  can  be  achieved  by 
providing  for  no  common  use  areas, 


including  time-phasing;  (2)  total 
separation  in  juvenile  and  adult 
program  activities  requires  the 
formulation  of  an  independent  and 
comprehensive  operational  plan  for  the 
juvenile  facility  which  provides  a  full 
range  of  .separate  program  activities  for 
juveniles;  (3)  separate  juvenile  and  adult 
staff  includes  all  management,  security 
and  direct  care  personnel;  and  (4)  in 
States  that  have  standards  or  licensing 
requirements  for  secure  juvenile 
detention  facilities,  a  collocated  facility 
must  meet  the  .standards  on  the  same 
basis  as  separate  facilities  and  he 
licen.sed  as  appropriate. 

OJJDP  intends  tnese  clarifications  to 
enhance  and  strengthen  the  four 
separate  facility  requirements  for  States 
completing  final  steps  to  achieve  and 
maintain  full  compliance  with  the  jail 
and  lockup  removal  requirement.  State 
certification  and  oversight 
responsibilities  are  strengthened  by 
requiring  annual  on-site  review.  The 
1992  Amendments  require  States  to 
review  and  ensure  compliance  with  the 
separate  .staff  criterion  in  all  collocated 
facilities,  including  those  classified  as 
such  by  the  State  and  concurred  with  by 
OIJDP  prior  to  the  effective  date  of  this 
rtjgulation. 

OJJDP  believes  the  ideal  or  most 
optimal  .setting  for  a  juvenile  detention 
facility  is  one  in  which  the  facility  is  not 
collocated  with  an  adult  jail  or  lockup. 
Further,  OJJDP  believes  that 
jurisdictions  and  States  should  not  rely 
upon  collocated  facilities  as  a  primary 
or  long-term  strategy  for  achieving  and 
maintaining  compliance  with  the  jail 
and  lockup  removal  mandate.  However. 
OJJDP  believes  that  where  there  is  a 
demonstrated  need  for  an  existing  or 
planned  collocated  facility,  jurisdictions 
should  have  the  flexibility  to  use  such 
a  facility,  but  only  where  the  enhanced 
requirements,  critical  to  ensuring  an 
appropriate  environment  for  detained 
youth,  are  met.  Collocated  juvenile 
detention  facilities  approved  by  the 
State  and  concurred  with  by  OJJDP  prior 
to  March  31,  1995  are  to  be  reviewed 
against  the  regulatory  criteria  and  OJJDP 
policies  in  effect  at  the  time  of  the 
initial  approval  and  concurrence,  ex«:ept 
that  all  collocated  facilities  are  suhje<:t 
to  the  separate  .staff  requirement 
established  by  the  1992  Amendments. 

OJJDP's  concurrence  on  ail  collocated 
facilities  submitted  for  OJJDP  review 
after  March  31,  1995  is  limited  to  one 
year  and,  thereafter,  would  be  reviewed 
on  an  annual  basis.  An  on-site  review  of 
the  facility  mu.st  be  conducted  by  the 
compliance  monitoring  staff  for  the 
State  agency  administering  the  JJDP  Act 
Formula  Grants  Program.  OJJDP's 
concurrence  may  also  require  on-site 


re-'iew  by  OJJDP  staff  Additionally,  in 
order  to  receive  OJJDP's  initial  and 
subsequent  concurrence,  a  juvenile 
detention  facility  approved  after  March 
31,  1995  must,  pursuant  to  a  written 
policy  and  procedure,  only  provide 
secure  custody  for:  juvenile  criminal- 
type  offenders;  status  offenders  accused 
of  violating  a  VCO;  and  adjudicated 
delinquents  and  VCO  order  violators 
who  are  awaiting  disposition  hearings 
or  transfer  to  a  long-term  juvenile 
correctional  facility. 

Criteria  for  Compliance  with  DSO.  Adult 
fail  and  Lockup  Removal,  Separation, 
and  Minority  Over-representation 

The  regulation  deletes  the 
"substantial  compliance"  criteria  from 
Section  31.303(c)(3)  and  (e)(4).  Pursuant 
to  the  1992  Amendments,  participating 
States  are  required  to  be  in  full 
compliance  with  the  DSO  and  Jail  and 
Lockup  Removal  mandates  and 
demonstrate  compliance  with  the 
Separation  and  Enhanced 
Disproportionate  Minority  Confinement 
(DMC)  in  order  to  be  eligible  for  FY 
1994  and  subsequent  year  Formula 
Grant  funds.  Therefore,  the  regulatory 
provision  recognizing  "progress" 
toward  compliance  with  the  Separation 
mandate  is  being  deleted.  Al.so, 
enhanced  criteria  and  specific  time  lines 
are  established  for  the  DMC  Mandate. 

Deinstitutionalization  of  Status 
Offenders 

The  regulation  brings  the  DSO 
requirement  in  line  with  the  Section 
223(a)(14)  Jail  and  Lockup  Removal 
requirement  by  eliminating  the 
monitoring  report  exclusion  for  status 
offenders  and  nonoffenders  securely 
detained  or  confined  in  an  adult  jail  or 
lockup  for  less  than  twenty  four  hours 
exclusive  of  weekends  and  holidays. 
This  reflects  OJJDP's  determination  that 
there  are  no  longer  any  circumstances  in 
which  the  secure  custody  of 
noncriminal  juveniles  in  adult  jails  and 
lockups  can  be  justified  or  sanctioned. 
To  the  extent  that  inadvertent  or 
isolated  violations  occur,  or  where 
violations  result  from  emergency 
situations,  the  de  minimis  criteria  for 
full  compliance  should  continue  to 
provide  sufficient  latitude  to  permit 
States  to  maintain  full  compliance  with 
the  DSO  requirement.  Monitoring 
information  to  reflect  this  change  must 
be  included  in  the  State  Monitoring 
Report  due  by  December  31, 1995,  and 
subsequent  monitoring  reports. 

Discussion  of  Comments 

The  proposed  revisions  to  the  existing 
Formula  Grants  Regulation  were 
published  in  the  Federal  Register  on 


July  25. 1994  (59  FR  37866),  for  public 
comment.  Written  comments  were 
received  on  ten  issues  addressed  by  the 
proposed  regulation.  All  comments  have 
been  considered  by  OJJDP  in  the 
Issuance  of  this  final  regulation. 

The  following  is  a  summary  of  the 
comments  and  the  responses  by  OJJDP: 

1.  Comment:  One  respondent  felt  that 
States  .should  be  allowed  to  submit  their 
Annual  Performance  Reports  ninety 
days  after  the  end  of  their  reporting 
period,  but  no  later  than  June  30th. 

Response:  States  are  allowed  under 
the  final  formula  grants  regulation  to 
submit  their  Annual  Performance 
Report,  ninety  days  after  the  end  of  their 
reporting  period,  but  no  later  than  June 
30th.  The  regulation  merely  formalizes 
the  existing  policy  of  States  submitting 
their  required  Performance  Reports  by 
June  30th  of  each  year. 

2.  Comment:  Another  respondent  was 
of  the  opinion  that  a  person  who 
routinely  provides  legal  representation 
to  youth  in  juvenile  court  should  be 
added  to  the  State  Advisory  Group 
membership  requirement. 

Response:  Section  223(a)(3)  already 
requires  representation  of  "law 
enforcement  and  juvenile  justice 
agencies"  including  "counsel  for 
children  and  youth"  on  the  State 
Advisory'  Group. 

3.  Comment:  With  respect  to  DMC, 
States  need  more  time  to  achieve 
compliance  because  the  i.ssue  is  too 
complex.  States  were  given  more  time  to 
achieve  compliance  with  DSO. 
Separation,  and  Jail  Removal.  Several 
respondents  indicated  that  more 
research  is  needed  before  effective 
interventions  can  be  designed  and 
implemented.  Respondents  expressed 
concern  that  the  problem  of  DMC  goes 
beyond  the  juvenile  justice  system  and 
other  systems  need  to  be  addressed.  One 
respondent  suggested  that  States  should 
be  required  to  review  and  address  the 
effects  of  legislation  on  minority  over- 
representation.  A  recommendation  was 
also  made  that  States'  multi-year 
formula  grant  plans  and  annual  plan 
updates  should  identify  and  explain  any 
anticipated  action  steps  from  a  previous 
formula  grant  plan  that  have  not  been 
carried  out. 

Response:  States  had  five  years  to 
reach  full  compliance  on  DSO,  and  eight 
to  reach  full  compliance  on  Jail  and 
Lockup  Removal.  Congress  initially 
addressed  DMC  in  1988.  Congressional 
action  on  the  1992  Reauthorization  of 
the  JJDP  Act  makes  it  clear  that  States 
are  expected  to  move  forward  on  DMC. 
The  OJPP  regulation  reflects  the 
additional  priority  Congress  has 
attached  to  DMC. 


The  experience  of  OJJDP  and  most 
States  supports  the  public  comment 
about  the  complexity  of  DMC.  OJJDP 
recognizes  that  successful  approaches  to 
DMC  include  lessons  learned  from  DSO. 
Separation,  and  Jail  Removal.  For 
instance,  addressing  the  relationship 
between  attitudes  and  behavior,  and 
ensuring  local  ownershipi)f  program 
initiatives,  contributed  significantly  to 
progress  on  the  earlier  mandates. 
Ultimate  success  on  DMC  will,  however, 
require  a  concerted  and  comprehensive 
approach  that  goes  beyond  the  earlier 
maodates.  Accordingly,  the 
inplementation  phase  activities  set   . 
forth  in  the  regulation  acknowledge  the 
need  to  look  beyond  a  narrow  focus  on 
police,  probation,  courts,  and 
corrections.  Meaningful  prevention 
(including  health,  mental  health, 
education  and  vocational)  and 
intervention  resources  must  be  available 
on  an  equitable  basis,  and  States  need 
to  assess  the  impact  of  executive, 
legislative,  and  judicial  policies  on 
DMC. 

The  final  regulation  establishes  an 
expectation  that  States  will  examine 
legislative  initiatives  which  may 
inadvertently  contribute  to  DMC.  Also, 
the  final  regulation  includes  a 
modification  that  has  States  explain  in 
their  formula  grant  plans,  any 
previously  slated  DMC  activities  that 
were  not  carried  out. 

4.  Comment:  One  respondent  stated 
that  there  is  no  difference  between  a 
court  intake  agency  preparing  the 
advisory  report  required  prior  to  a 
dispositional  commitment  to  a  set  urc 
facility  for  violation  of  a  VCO.  and  an 
intake  unit  operated  by  a  human  service 
agency  completing  the  report.  Another 
respondent  questioned  whether  an 
advisory  report  would  be  allowable  if  it 
was  prepared  by  a  multidisciplinnry 
review  team  comprised  entirt;!)  of  court 
and  law  enforcement  agency  workers. 
Other  respondents  expressed  concern 
that  the  report  could  not  be  completed 
between  apprehension  and  an  initial 
hearing;  that  the  report  would  allow  a 
third  party  to  influence  the  court's 
decision  making  process;  and,  that  the 
new  advisory  report  requirement  makes 
the  VCO  violation  process  too 
restrictive.  One  commentator  was 
uncertain  about  the  difference  between 
a  VCO  violation  and  contempt  of  court. 
A  question  was  raised  about  whether  an 
advisory  report  would  be  required  for  an 
adjudicated  delinquent  who  absconds 
from  a'court-ordered  secure  treatment 
facility.  One  person  recommended  that 
the  regulation  contain  an  explicit 
requirement  for  legal  representation  of 
youth  during  the  VCO  violation  process. 
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Response:  The  statute  requires  that 
the  advisory  report  be  prepared  by  an 
appropriate  public  agency  (other  than  a 
court  or  law  enforcement  agency).  A 
review  team  composed  only  of  court 
and  law  enforcement  officials  is 
probably  not  amenable  to  the  term 
"multidisciplinary."  Nonetheless,  if  the 
team  were  operating  under  the  auspices 
of,  and  answerable  to,  an  agency  other 
than  a  court  or  law  enforcement  agency, 
preparation  of  the  report  by  this  review 
team  would  be  permissible. 

The  advisory  report  does  not  have  to 
be  completed  between  apprehension 
and  the  initial  court  hearing.  The 
advisory  report  is  only  required  prior  to 
commitment  to  a  secure  facility  as  a 
disposition,  viz.,  post  adjudication. 
While  the  report  is  not  binding  on  the 
court,  it  is  intended  as  an  additional, 
objective  source  of  information  upon 
which  the  court  can  base  its  case 
planning  and  decision  making.  As  such, 
Congress  intended  the  report  to 
"influence"  judicial  actions  with 
respect  to  status  offenders  adjudicated 
for  violating  a  VCO. 

OJJDP  disagrees  %vith  the  comment 
that  the  VCO  process  is  so  restrictive 
that  it  is  impossible  to  securely  detain 
accused  or  adjudicated  VCO  violators. 
Those  portions  of  the  existing  regulation 
that  speciRcally  address  the  detention  of 
VCO  violators  have  not  been  changed. 
The  changes  being  made  implement 
amendments  to  the  JJDP  Act  that  require 
due  process  protections  from  the  very 
beginning  of  the  VCO  process,  and  an 
advisory  report  prior  to  a  dispositional 
commitment  to  a  secure  facility.  The 
1992  Amendments  to  the  JJDP  Act 
reflect  Congressional  concern  about  the 
possible  overuse  of  the  VCO  exception 
in  order  to  incarcerate  status  offenders 
and  circumvent  the 

dein.stitutionalization  of  status  oiTenders 
provision  of  the  JJDP  Act. 

Regarding  status  offenders  charged 
with  contempt  of  court  for  behavior  that 
would  result  in  the  same  charge  for  an 
adult,  OJJDP  agrees  that  this  is  not  a 
status  o^ense.  If,  however,  the  court  is 
using  a  contempt  process  in  place  of  the 
VCO  violation  process.  OJJDP  and  the 
State  would  look  to  see  that  all  of  the 
VCO  requirements  had  been  met  before 
allowing  the  VCO  exception. 

Where  allowable  under  State  law, 
adjudicated  deUnquents  that  abscond 
from  secure  treatment  facilities  could  be 
held  in  a  juvenile  detention  center 
without  new  charges,  and  without 
violating  the  JJDP  Act.  In  response  to  the 
comment  about  legal  counsel,  it  is  noted 
that  the  current  formula  grants 
regulation  requires  legal  counsel  for 
youth  in  VOO  cases. 


5.  Comment:  Status  offenders  in  jails 
and  lockups  already  violate  jail  and 
lockup  removal,  and  therefore,  this 
should  not  be  counted  as  a  violation  of 
DSO.  The  respondent  also  assumed  that 
this  did  not  effect  VCO  detentions. 

Response:  Under  current  regulations, 
a  status  offender  or  nonoffender 
securely  detained  in  a  jail  or  lockup  for 
less  than  twenty  four  hours  would 
violate  the  jail  and  lockup  removal 
provision  of  the  JJDP  Act,  but  not  the 
DSO  provision.  TTiis  conflict  in  the 
regulations  (issued  at  different  points  in 
time)  is  not  acceptable.  It  is  the  position 
of  Congress  and  OJJDP,  that  there  is  no 
excusable  reason  for  seciu«ly  detaining 
juveniles  in  a  jail  or  lockup,  who  are  not 
being  charged  with  a  criminal  offense. 

Status  onienders  accused  of,  or 
adjudicated  for  violating  a  VCO,  remain 
status  offenders  under  OJJDP 
regulations,  and  therefore  can  not  be 
securely  detained  in  jails  and  lockups. 

6.  Comment:  A  respondent  expressed 
concern  over  the  sound  separation 
standard.  Specifically,  the  "no 
conversation  possible"  standard  was 
criticized  as  being  too  vague. 
Respondent  suggested  that  sound 
separation  be  expanded  to  mean  "any 
communication  from  incarcerated 
adults."  Further,  it  was  recommended 
that  the  regulation  should  explicitly 
indicate  that  haphazard  and  accidental 
contact  are  no  longer  permissible. 

Response:  The  nnalregulation  will 
indicate  that  sound  contact  means  any 
oral  communication  between 
incarcerated  adults  and  juveniles.  In 
response  to  the  1992  Amendments  of 
the  JJDP  Act.  "haphazard  and 
accidental"  contact  were  deleted  from 
the  proposed  formula  grants  regulation. 
OJJDP  believes  this  deletion  to  be 
sufficient. 

7.  Comment:  Two  respondents 
questioned  the  total  amount  of  time 
allowed  for  the  new  distance/lack  of 
ground  transportation  portion  of  the 
rural  area  (non-MSA)  exception  to  jail 
and  lockup  removal.  Specifically,  one 
respondent  recommended  that 
"distance"  be  defined  as  three  hours  by 
automobile,  and  that  the  total  period  of 
incarceration  be  limited  to  seventy  two 
hours.  This  recommendation  allows  for 
the  original  twenty  four  hours  grace 
period  plus  the  new  forty  eight  hours 
period  provided  by  Congress,  but  would 
not  then  recognize  weekends  and 
holidays  as  currently  allowed  for  in  the 
statute.  The  other  respondent  asserted 
that  the  total  period  of  incarceration 
under  the  distance/lack  of  groiuid 
transportation  provision  should  not 
exceed  forty  eight  hours.  A 
recommendation  was  also  made  that  the 
regulation  require  youth  specific 


admissions  screening  in  connection 
with  use  of  the  non-MSA  exception,  and 
that  continuous  visual  supervision  be 
provided  by  a  trained  jserson. 

Response:  OJJDP  stands  by  its 
interpretation  of  the  statute  to  mean 
forty  eight  hours  in  addition  to  the  first 
twenty  four  hours  "grace  period." 
Because  the  statute  excludes  weekends 
and  holidays,  the  total  time  may  exceed 
seventy  two  hours.  States  are  reminded, 
however,  that  each  use  of  the  expanded 
rural  area  exception  must  be  carefully 
documented.  OJJDP  concurs  with  the 
comment  on  youth-specific  admissions 
screening,  but  this  will  be  added  to  the 
final  regulation  as  a  recommended 
practice,  not  a  requirement.  The  existing 
regulation  addresses  continuous  visual 
supervision  as  a  recommended  practice. 
8.  Comment:  Respondents  questioned 
the  proposal  to  increase  the  number  of 
waivers  from  three  to  four,  for  failure  to 
achieve  full  compliance  with  jail  and 
lockup  removal.  Opposition  was  also 
expressed  toward  revising  the  existing 
criteria  used  by  OJJDP  to  assess  waiver 
requests.  Specifically,  respondents 
disagreed  with  the  proposal  to  modify 
the  waiver  criterion  related  to  the 
removal  of  status  and  nonoffenders  fit)m 
adult  jails  and  lockups. 

Response:  There  is  only  one  State  that 
is  possibly  in  need  of  another  (fourth) 
waiver  in  order  to  access  FY  1993 
formula  grant  funds.  Starting  with  FY 
1994  formula  grant  funds,  there  is  no 
longer  a  waiver  provision  for  failure  to 
achieve  full  compliance  with  jail  and 
lockup  removal. 

A  preliminary  review  of  the  subject 
State's  situation  suggests  that,  if  a  fourth 
waiver  is  needed,  the  waiver  criteria 
could  be  complied  with.  If  a  fourth 
waiver  is  needed  and  justified  for  this 
State,  it  will  be  granted  in  the  discretion 
of  the  Administrator.  The  waiver 
provision  of  the  criteria  in  the  existing 
regulation  are  being  deleted,  as  they  are 
no  longer  applicable. 

9.  Comment:  The  1992  Amendments 
to  the  JJDP  Act  restructure  State's 
eligibility  for  formula  grant  funds,  such 
that  each  of  the  four  major  mandates  is 
associated  with  twenty  five  percent  of 
thf*  grant.  As  amended,  the  Act  also 
requires  States  receiving  reduced 
allocations  for  noncompliance  to 
expend  all  remaining  funds  to  achieve 
compliance,  absent  a  waiver  of  this 
requirement  from  the  Administrator. 
One  respondent  questioned  the  ability 
of  States  to  adequately  address  the 
mandates  if  all  funds  must  be  expended 
on  one  noncompliant  mandate.  Another 
respondent  asked  OJJDP  to  clearly 
delineate  the  criteria  to  be  used  in 
assessing  States'  requests  for  a  waiver 
from  the  requirement  to  expend  all 
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funds  to  achieve  compliance  with  the 
noncompliant  mandate(a).  viz..  how  wiH 
OJJDP  determine  if  a  State  has  achieved 
substantial  compliance. 

Response:  The  concern  about  States' 
ability  to  maintain  compliance  with  all 
of  the  major  mandates  when  funds  must 
be  focused  on  one  noncompliant 
mandate,  is  contemplated  by  the 
statutory  scheme  established  by  Section 
223(c)(3)(B)(ii)  of  the  JJDP  Act.  A  waiver 
of  the  dedicated  funding  provision  can 
be  granted  if  the  State  has  achieved 
substantial  compliance  with  th'e 
mandate(s)  for  which  funding  was 
reduced.  In  addition,  the  State  must 
have  an  unequivocal  commitment  to 
achieving  full  compliance  with  the 
noncompliant  mandate.  The  final 
regulation  sets  forth  specific  criteria  for 
determining  whether  a  State  has 
achieved  substantial  compliance  want 
OJJDP  to  continue  the  practice. 

10.  Comments:  The  proposed 
regulation  reflected  the  statutory 
amendment  requiring  totally  separate 
staff  for  juvenile  detention  facilities 
collocated  with  adult  jails  and  lockups. 
In  addition,  OJJDP  proposed  eventually 
ending  the  practice  of  concurring  with 
State  classifications  and  approval  of 
juvenile  detention  facilities  located  in 
the  same  building  as  adult  jails  and 
lockups.  Several  national  organizations 
responded  in  support  of  the  proposed 
regulation's  position  on  collocated 
facilities.  The  basis  for  this  support  is 
that  the  existing  criteria  for  collocated 
facilities,  even  when  hilly  implemented, 
do  not  ensure  adequate  protection  and 
services  for  juveniles.  In  the  opinion  of 
these  organizations,  the  existing  criteria 
do  not  result  in  jail  and  lockup  removal. 

A  number  of  States  on  the  other  hand, 
argued  that  the  existing  criteria  are 
adequate,  the  burgeoning  juvenile 
detention  populations  necessitate  that 
as  many  options  as  possible  be 
available,  and  that  it  is  essential  for 
States  and  local  units  of  government  to 
retain  their  discretion  in  juvenile 
detention  planning  and  operations. 

Response:  The  final  regulation 
attempts  to  balance  the  interests 
presented  on  the  collocated  facility 
issue  during  the  public  comment 
period.  Specifically,  OJJDP  will  work 
with  the  States  to  implement  a  three- 
prong  approach  to  collocated  facilities 
that  is  consistent  with  Section  223(a), 
Paragraphs  (13)  and  (14)  of  the  JJDP  Act. 
The  first  prong  involves  a  formal 
assessment  of  detention  needs  in  a 
particular  jurisdiction  or  region  prior  to 
moving  ahead  with  the  approval  process 
for  a  collocated  facility. 

OJJDP's  technical  assistance  provider 
will  work  with  jurisdictions  interested 
in  a  collocated  facility  to  collect  and 


analyze  the  necessary  information  for 
sound  juvenile  detention  services 
planning.  The  second  prong  involves 
strengthened  regulatory  criteria  for 
States  and  OJJDP  to  use  in  the  approval 
and  concurrence  processes, 
respectively.  Specifically,  OJJDP  will 
return  to  its  original  (1984)  standard  of 
not  permitting  time-phased  use  of 
spatial  areas  in  collocated  juvenile  and 
adult  facilities  and  will  fully  implement 
the  1992  Amendment  to  the  JJDP  Act 
requiring  totally  separate  staff  for 
juvenile  detainees.  The  third  prong 
consists  of  a  requirement  that  approved 
collocated  facilities  receive  an  annual 
on-site  visit  by  the  State  Formula  Grant 
Agency.  The  purpose  of  the  visit  is  to 
reassess  the  facility's  compUance  with 
the  collocated  criteria,  arud  to  revisit  the 
need  to  collocate  fdciUties  in  the 
jurisdiction  or  region. 

Issues  Not  Addressed  by  Public 
Comments 

1.  Deadline  for  Monitoring  Reports — 
The  current  regulation  says  December 
31st  of  each  year.  Timely  submis.sion  of 
State  monitoring  reports  will  be  tied  to 
State  eligibility  for  reverted  funds,  as  is 
the  case  with  formula  grant  plans  and 
performance  reports. 

2.  The  JJDP  Act  says  the  State 
advisory  group  "shall"  consist  of  *  *  * 
and  the  proposed  regulation  says 
"should  consider."  The  final  regulation 
will  reflect  this  correction. 

3.  Youth  Handgun  Safety  Act— The 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  amended  the 
DSO  provision  of  the  JJDP  Act  to 
exclude  juveniles  charged  with  handgun 
possession.  This  occurred  after 
publication  of  the  proposed  regulation. 
The  final  regulation  will  reflect  this 
change  in  the  definition  of  status 
offender. 

Executive  Order  12866 

This  final  regulation  is  not  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866 
because  it  does  not  result  in:  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  vrith  action  taken  or  planned 
by  another  agency;  (3)  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  and  (4)  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 


mandates,  the  President's  priorities  or 
the  principles  of  Executive  Order  12866. 

Regulatory  FlexibiUt;  Act 

This  final  regulation,  does  not  have  a 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities", 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354). 

Paperwork  Reduction  Act 

No  collection  of  information 
requirements  are  contained  in  or 

effected  by  this  regulation  (See  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h)). 

Intergovernmental  Review  of  Federal 
Programs 

In  accordance  with  Executive  Order 
12372  and  the  Department  of  Justice's 
implementing  regulation  28  CFR  Part 
31,  States  must  submit  formula  grant 
applications  to  the  State  "Single  Point 
of  Contact,"  if  one  exists.  The  State  may 
take  up  to  sixty  days  from  the 
application  date  to  comment  on  the 
application. 

List  of  Subjects  in  28  CFR  Part  31 

Grant  programs — law,  Juvenile 
delinquency,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  OJJDP  Formula  Grants 
Regulation.  28  CFR  Part  31.  is  amended 
as  follows: 

PART  31-{AMEN0ED] 

1.  The  authority  citation  for  Part  31  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  5601  etseq. 

2.  Section  31.3  is  revised  to  read  as 
follows: 

§  31 .3    Formula  Grant  Plans  and 
Applications^ 

Formula  Grant  Applications  for  each 
fiscal  year  should  be  submitted  to  OJJDP 
by  August  1  (sixty  days  prior  to  the 
beginning  of  the  fiscal  year)  or  within 
sixty  days  after  the  States  are  officially 
notified  of  the  fiscal  year  formula  grant 
allocations.  Beginning  with  FY  1995 
and  each  subsequent  fiscal  year,  all 
Formula  Grant  Applications  must  be 
submitted  no  later  than  March  31  of  the 
fiscal  year  for  which  the  funds  are 
allocated. 

3.  Section  31.101  is  revised  to  read  as 
follows: 

§31.101    Designation  of  Stoteagenqf. 

The  Chief  Executive  of  each  State 
which  chooses  to  apply  for  a  formula 
grant  shall  establish  or  designate  a  State 
agency  as  the  sole  agency  for 
super\'ising  the  preparation  and 
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administration  of  the  plan.  The  plan 
must  demonstrate  compliance  with 
administrative  and  supervisory  board 
membership  requirements  established 
by  the  OJJDP  Administrator  pursuant  to 
Section  299(c)  of  the  JJDP  Act.  States 
must  have  available  for  review  a  copy  of 
the  State  law  or  executive  order 
establishing  the  State  agency  and  its 
authority 

4.  Section  31.102  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

§  3 1 . 1 02    State  agency  structure. 

•        •        ♦        *        * 

(c)  *  •  *  At  a  minimum,  one  full- 
time  Juvenile  Justice  Specialist  must  be 
assigned  to  the  Formula  Grants  Program 
by  the  State  agency.  Where  the  State 
does  not  currently  provide  or  maintain 
a  full-time  Juvenile  Justice  Specialist, 
the  plan  must  clearly  establish  and 
document  that  the  program  and 
administrative  support  staff  resources 
currently  assigned  to  the  program  will 
temporarily  meet  the  adequate  staff 
requirement,  and  provide  an  assurance 
that  at  least  one  full-time  Juvenile 
Justice  Specialist  will  be  assigned  to  the 
Formula  Grants  Program  by  the  end  of 
FY  1995  (September  30.  1995). 

5.  Section  31.203  is  revised  to  read  as 
follows: 

§  31 .203    Open  meetings  and  public  access 
to  records. 

The  State  must  assure  that  the  State 
agency,  its  supervisory  board 
established  pursuant  to  Section  299(c) 
and  the  State  advisory  group  established 
pursuant  to  Section  223(a)(3)  will  follow 
applicable  State  open  meeting  and 
public  access  laws  and  regulations  in 
the  conduct  of  meetings  and 
maintenance  of  records  relating  to  their 
functions. 

6.  Section  31.301  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  and  (e) 
to  read  as  follows: 

§31.301    Funding. 

(a)  Allocation  to  States.  Funds  shall 
be  allocated  annually  among  the  States 
on  the  basis  of  relative  population  of 
persons  under  age  eighteen.  If  the 
amount  allocated  for  Title  II  (other  than 
Parts  D  and  E)  of  the  JJDP  Act  is  less 
than  $75  million,  the  amount  allocated 
to  each  State  will  not  be  less  than 
$325,000,  nor  more  than  $400,000, 
provided  that  no  State  receives  less  than 
its  allocation  for  FY  1992.  The 
territories  will  receive  not  less  than 
$75,000  or  more  than  $100,000.  If  the 
amount  appropriated  for  Title  II  (other 
than  Parts  D  and  E)  is  $75  million  or 
more,  the  amount  allocated  for  each 
State  will  be  not  less  than  $400,000,  nor 


more  than  $600,000.  provided  that  Parts 
D  and  E  have  been  funded  in  the  full 
amounts  authorized.  For  the  Territories, 
the  amount  is  fixed  at  $100,000.  For 
each  of  FY's  1994  and  1995,  the 
minimum  allocation  is  established  at 
$600,000  for  States  and  $100,000  for 
Territories. 
***** 

(c)  Match.  Formula  Grants  under  the 
JJDP  Act  shall  be  100%  of  approved 
costs,  with  the  exception  of  planning 
and  administration  funds,  which  require 
a  100  percent  cash  match  (dollar  for 
dollar),  and  construction  projects 
funded  under  Section  299C(a)(2)  of  the 
JJDP  Act  which  also  require  a  100 
percent  cash  match. 

(d)  Funds  for  administration.  Not 
more  than  ten  percent  of  the  total 
annual  Formula  Grant  award  may  be 
utilized  to  develop  the  annual  juvenile 
justice  plan  and  pay  for  administrative 
expenses,  including  project  monitoring. 
These  funds  are  to  be  matched  on  a 
dollar  for  dollar  basis.  The  State  shall 
make  available  needed  funds  for 
planning  and  administration  to  units  of 
local  government  on  an  equitable  basis. 
Each  annual  application  must  identify 
uses  of  such  funds. 

(e)  Nonparticipating  States.  Pursuant 
to  Section  223(d),  the  OJJDP 
Administrator  shall  endeavor  to  make 
the  fund  allotment  under  Section  222(a), 
of  a  State  which  chooses  not  to 
participate  or  loses  its  eligibility  to 
participate  in  the  formula  grant 
program,  directly  available  to  local 
public  and  private  nonprofit  agencies 
within  the  nonparticipating  State.  The 
funds  may  be  used  only  for  the 
purpose(s)  of  achieving 
deinstitutionalization  of  status  offenders 
and  nonoffenders,  separation  of 
juveniles  from  incarcerated  adults, 
removal  of  juveniles  from  aduh  jails  and 
lockups,  and/or  reducing  the 
disproportionate  confinement  of 
minority  youth  in  secure  facilities. 
Absent  a  request  for  extension  which 
demonstrates  compelling  circumstances 
justifying  the  reallocation  of  formula 
grant  funds  back  to  the  State  to  which 
the  funds  were  initially  allocated,  or  the 
proceedings  under  Section  223(d), 
formula  grant  funds  allocated  to  a  State 
which  has  failed  to  submit  an 
application,  plan,  or  monitoring  data 
establishing  its  eligibility  for  the  funds 
will,  beginning  with  FY  1994,  be 
reallocated  to  the  nonparticipating  State 
program  on  September  30  of  the  fiscal 
year  for  which  the  funds  were 
appropriated.  Reallocated  funds  will  be 
awarded  to  eligible  recipients  pursuant 
to  program  announcements  published  in 
the  Federal  Register. 


UMI 


7.  Section  31.302  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 

§  31 .302    Applicant  State  agency. 

(a)  Pursuant  to  Section  223(a)(1), 
Section  223(a)(2)  and  Section  299(c)  of 
the  JJDP  Act,  the  State  must  assure  that 
the  State  agency  approved  under 
Section  299(c)  has  been  designated  as 
the  sole  agency  for  supervising  the 
preparation  and  administration  of  the 
plan  and  has  the  authority  to  implement 
the  plan. 

(b)*  *  * 

(2)  Shall  consider  in  meeting  the 
statutory  membership  requirements  and 
responsibilities  of  Section  223(a)(3)  (A)- 
(E),  appointing  at  least  one  member  who 
represents  each  of  the  following:  a 
locally  elected  official  representing 
general  purpose  local  government;  a  law 
enforcement  officer:  a  juvenile  or  family 
court  judge;  a  probation  officer;  a 
juvenile  corrections  official;  a 
prosecutor;  a  person  who  routinely 
provides  legal  representation  to  youth  in 
juvenile  court;  a  representative  from  an 
organization,  such  as  a  parents  group, 
concerned  with  teenage  drug  and 
alcohol  abuse;  a  high  school  principal; 
a  recreation  director;  a  volunteer  who 
works  with  delinquent  or  at  risk  youth; 
a  person  with  a  special  focus  on  the 
family;  a  youth  worker  experienced 
with  programs  that  offer  alternatives  to 
incarceration;  persons  with  special 
competence  in  addressing  programs  of 
school  violence  and  vandalism  and 
alternatives  to  expulsion  and 
suspension;  and  persons  with 
knowledge  concerning  learning 
disabilities,  child  abuse,  neglect  and 
youth  violence. 
***** 

8.  Section  31.303  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§31.303    Substantive  requirements. 

(a)  Assurances.  The  State  must  certify 
through  the  provision  of  assurances  that 
it  has  complied  and  will  comply  (as 
appropriate)  with  Sections  223(a)  (1), 
(2).  (3),  (4),  (5).  (6),  (7),  (8)(c),  (9),  (10), 
(11),  (16),  (17).  (18),  (19),  (20),  (21),  (22), 
and  (25),  and  Sections  229  and  261(d), 
in  formulating  and  implementing  the 
State  plan.  The  Formula  Grant 
Application  kit  provides  a  form  and 
guidance  for  the  provision  of 
assurances.  OJPP  interprets  the  Section 
223(a)(16)  assurance  as  satisfied  by  an 
affirmation  that  State  law  and/or  policy 
clearly  require  equitable  treatment  on 
the  required  bases;  or  by  providing  in 
the  State  plan  that  the  State  agency  will 
require  an  assurance  of  equitable 
treatment  by  all  Formula  Grant  subgrnnt 


and  contract  recipients,  and  establish  as 
a  program  goal,  in  conjunction  with  the 
State  Advisory  Group,  the  adoption  and 
implementation  of  a  statewide  juvenile 
justice  policy  that  all  youth  in  the 
juvenile  justice  system  will  be  treated 
equitably  without  regard  to  gender,  race, 
family  income,  and  mentally, 
emotionally,  or  physically  handicapping 
conditions.  OJJDP  interprets  the  Section 
223(a)(25)  assurance  as  satisfied  by  a 
provision  in  the  State  plan  for  the  State 
agency  and  the  State  Advisory  Group  to 
promulgate  policies  and  budget 
priorities  that  require  the  ftindlng  of 
programs  that  are  part  of  a 
comprehensive  and  coordinated 
community  system  of  services  as  set 
forth  in  Section  103(19)  of  the  JJDP  Act. 
This  requirement  is  applicable  when  a 
State's  formula  grant  for  any  fiscal  year 
exceeds  105  percent  of  the  State's 
formula  grant  for  FY  1992. 

(b)  Serious  juvenile  offender 
emphasis.  Pursuant  to  Sections 
101{a)(10)  and  223(a)(10)  of  the  JJDP 
Act,  OJJDP  encourages  States  that  have 
identified  serious  and  violent  juvenile 
offenders  as  a  priority  problem  to 
allocate  formula  grant  funds  to  programs 
designed  for  serious  and  violent 
juvenile  offenders  at  a  level  consistent 
with  the  extent  of  the  problem  as 
identified  through  the  State  planning 
process.  Particular  attention  should  be 
given  to  improving  prosecution, 
sentencing  procedures,  providing 
resources  necessary  for  effective 
rehabilitation,  and  facilitating  the 
coordination  of  services  between  the 
juvenile  justice  and  criminal  justice 
svstems. 


§31.303    [Amended] 

9.  Section  31.303  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

•        *        »        *        * 

(c)  *  •   * 

(3)  Federal  wards.  Apply  this 
requirement  to  alien  juveniles  under 
Federal  jurisdiction  who  are  held  in 
State  or  local  facilities. 
***** 

10.  Section  31.303  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

***** 

(c)  *   •  * 

(4)  DSO  compliance.  Those  States 
which,  based  upon  the  most  recently 
submitted  monitoring  report,  have  been 
found  to  be  in  full  compliance  with 
Section  223(a)(12)(A)  may,  in  lieu  of 
addressing  paragraphs  (c)  (1)  and  (2)  of 
this  section,  provide  an  assurance  that 


adequate  plans  and  resources  are 
available  to  maintain  full  complianqe. 

***** 

11.  Section  31.303  is  amended  by 
revising  paragraphs  (d)(1)  (i)  and  (ii)  to 
read  as  follows: 

***** 

(d)*  •  • 

(D-  *  • 

(i)  Separation.  Describe  its  plan  and 
procedure,  covering  the  three-year 
planning  cycle,  for  assuring  that  the 
requirements  of  this  section  are  met. 
The  term  "contact"  is  defined  to  include 
any  sight  and  sound  contact  between 
juveniles  in  a  secure  custody  status  and 
incarcerated  adults,  including  inmate 
trustees.  Sound  contact  is  further 
defined  to  mean  no  oral  communication 
between  incarcerated  adults  and 
juveniles.  Separation  must  be 
accomplished  in  all  secure  areas  of  the 
facility  which  include,  but  are  not 
limited  to:  sallyports  within  the  secure 
perimeter  of  the  fecility,  other  entry 
areas,  all  passageways  (hallways), 
admissions,  sleeping,  toilet  and  shower, 
dining,  recreational,  educational, 
vocational,  health  care,  and  other  areas 
as  appropriate. 

(ii)  In  those  instances  where  accused 
juvenile  criminal-type  offenders  are 
authorized  to  be  temporarily  detained  in 
facilities  where  adults  are  confined,  the 
State  must  set  forth  the  procedures  for 
assuring  no  sight  or  sound  contact 
between  such  juveniles  and  confined 
adults. 
*        •        •        •        • 

12.  Paragraph  (d)(2)  of  §  31.303  is 
revised  to  read  as  follows: 

***** 

(d)*  *  * 

(2)  Implementation.  The  requirement 
of  this  provision  is  to  be  planned  and 
implemented  immediately  by  each 
State. 

***** 

13.  Paragraph  (e)(3)  in  §31.303  is 
revised  to  read  as  follows: 

<        *        •        *        • 

(e)'   *  • 

(3)  Collocated  facilities,  (i)  Determine 
whether  or  not  a  facility  in  which 
juveniles  are  detained  or  confined  is  an 
adult  jail  or  lockup.  The  JJDP  Act 
prohibits  the  secure  custody  of  juveniles 
in  adult  jails  and  lockups.  Juvenile 
facilities  collocated  with  adult  facilities 
are  not  considered  adult  jails  or  lockups 
when  the  criteria  set  forth  in  paragraph 
(e)(3)(i)(D)  of  this  section  are  complied 
with. 

(A)  A  collocated  facility  is  a  juvenile 
facility  located  in  the  same  building  as 
an  adult  jail  or  lockup,  or  is  part  of  a 
related  complex  of  buildings  located  on 


the  same  grounds  as  an  adult  jail  or 
lockup.  A  complex  of  buildings  is 
considered  "related"  when  it  shares 
physical  features  such  as  walls  and 
fences,  or  services  beyond  mechanical 
services  (heating,  air  conditioning, 
water  and  sewer),  or  those  that  are 
allowable  under  paragraph  (e)(3)(i)(C)  of 
this  section. 

(B)  The  State,  with  OJJDP  concurrence 
must  determine  whether  a  collocated 
facility  qualifies  as  a  separate  juvenile 
detention  facility  under  the  four  criteria 
set  forth  in  Paragraph  (e)(3)(i)(D)  of  this 
section  for  the  purpose  of  monitoring 
compliance  with  Section  223(a), 
Paragraphs  12(A),  (13)  and  (14)  of  the 
JJDP  Act. 

(C)  A  needs  based  analysis  must 
precede  a  jurisdiction's  request  for  State 
approval,  and  OJJDP  concurrence  that  a 
collocated  facility  qualifies  as  a  juvenile 
detention  facility.  Specifically, 
consideration  should  be  given  to  such 
factors  as  excessive  travel  time  to  an 
existing  juvenile  detention  center; 
crowding  in  an  existing  facility  (despite 
the  use  of  objective  detention  criteria); 
and  in  areas  where  there  are  no  juvenile 
detention  facilities,  a  measurable 
increase  in  the  need  for  juvenile 
detention  beds.  This  list  is  not 
considered  exhaustive.  OJJDP's 
technical  assistance  provider  to  the 
States  should  be  involved  in  the  needs 
based  analysis  (without  cost  to  the  State 
or  local  jurisdiction).  The  needs  based 
analysis  must  take  into  consideration 
and  be  coordinated  with  the  State's 
plans  and  efforts  toward  a  continuum  of 
detention  services  for  juvenile 
offenders. 

(D)  Each  of  the  following  four  criteria 
must  be  met  in  order  to  ensure  the 
requisite  separateness  of  the  two 
facilities: 

(7)  Total  separation  between  juvenile 
and  adult  facility  spatial  areas  such  that 
there  could  be  no  sight  or  sound  contact 
between  juveniles  and  incarcerated 
adults  in  the  facility.  Total  separation  of 
spatial  areas  can  be  achieved 
architecturally,  and  must  provide  for  no 
common  use  areas  (time-phasing  is  not 
permissible). 

(2)  Total  separation  in  all  juvenile  and 
adult  program  areas,  including 
recreation,  education,  counseling, 
dining,  sleeping,  and  general  living 
activities.  There  must  be  an 
independent  and  comprehensive 
operational  plan  for  the  juvenile 
detention  center  which  provides  for  a 
full  range  of  separate  program  services. 
No  program  activities  may  be  slflflfed  by 
juveniles  and  incarcerated  adults. 
However,  equipment  and  other 
resources  may  be  used  by  both 
populations  subject  to  security  concerns 
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and  the  criterion  in  paragraph 
(e)(3)(i)(A)  of  this  section. 

[3]  Separate  staff  for  the  juvenile  and 
adult  populations,  including 
management,  security  staff,  and  direct 
care  staff.  Specialized  services  staff  who 
are  not  normally  in  contact  with 
detainees,  or  whose  infrequent  contacts 
occur  under  conditions  of  separation  of 
juveniles  and  adults,  can  serve  both 
populations,  subject  to  State  standards 
or  licensing  requirements.  The  day  to 
day  management,  security  and  direct 
care  functions  of  the  juvenile  detention 
center  must  be  vested  in  a  totally 
separate  staff,  dedicated  solely  to  the 
juvenile  population. 

[4]  In  States  that  have  established 
standards  or  licensing  requirements  for 
juvenile  detention  facilities,  the  juvenile 
facility  must  meet  the  standards  (on  the 
same  basis  as  a  free-standing  juvenile 
detention  center)  and  be  licensed  as 
appropriate.  If  there  are  no  State 
standards  or  licensing  requirements, 
then  the  jurisdiction  must  cooperate  in 
a  preapproval  review  of  its  physical 
plant,  staffing  patterns,  and  programs  by 
an  organization  selected  and 
compensated  by  OJJDP.  This  review  will 
be  based  on  prevailing  national  juvenile 
detention  standards,  and  will  inform  the 
State's  approval  process  and 
concurrence  by  OJJDP. 

(ii)  The  State  must  initially  determine 
that  the  four  criteria  are  fully  met.  Upon 
such  determination,  the  State  must 
submit  to  OJJDP  a  request  for 
concurrence  with  the  State  finding  that 
a  separate  juvenile  detention  facility 
exists.  To  enable  OJJDP  to  assess  the 
separateness  of  the  two  facilities, 
sufficient  documentation  must 
accompany  the  request  to  demonstrate 
that  each  criterion  has  been  met.  It  is 
incumbent  upon  the  State  to  make  the 
initial  determination  through  an  on-site 
facility  (or  full  plan)  review  and, 
through  the  exercise  of  its  oversight 
responsibility,  to  ensure  that  the 
separate  character  of  the  juvenile  facility 
is  maintained  by  continuing  to  fully 
meet  the  four  criteria  set  forth  in 
paragraph  (e)(3)(i)(D)  of  this  section. 

(iii)  Collocated  juvenile  detention 
facilities  approved  by  the  State  and 
concurred  with  by  OJJDP  on  or  before 
March  31, 1995  are  to  be  reviewed 
against  the  regulatory  criteria  and  OJJDP 
policies  in  effect  at  the  time  of  the 
initial  approval  and  concurrence,  except 
that  all  collocated  facilities  are  subject 
to  the  separate  staff  requirement 
established  by  the  1992  Amendments  to 
the  JJDP^ct.  and  set  forth  in  paragraph 
(e)(3)(i)(C)  of  this  section.  Unless 
otherwise  indicated,  review^of 
previously  approved  collocated 
facilities  is  expected  to  occur  as  part  of 


the  State's  regularly  scheduled 
moi^toring  activities. 

(iv)  OJJDP's  concurrence  on  facilities 
considered  after  March  31. 1995  is 
limited  to  one  year  and  thereafter,  on  an 
annual  basis.  An  on-site  review  of  the 
facility  must  be  conducted  by  the 
compliance  monitoring  staff  person(s)  in 
the  State  agency  administering  the  JJDP 
Act  Formula  Grants  Program.  OJJDP's 
concurrence  is  required  annually,  and 
may  involve  on-site  review  by  OJJDP 
staff  The  purpose  of  the  annual  review 
is  to  determine  if  compliance  with  the 
criteria  set  forth  in  paragraphs  (e)(3)(i) 
(A)  through  (D)  of  this  section  is  being 
maintained,  and  to  assess  the 
continuing  need  for  the  collocated 
facility  and  the  jurisdiction's  long  term  . 
plan  to  move  to  a  free-standing  facility 
(single  jurisdiction  or  regional)  or  other 
detention  alternatives  unless  the 
juvenile  detention  center  is  part  of  a 
justice  center,  in  which  case  the  annual 
review  will  look  solely  at  the  four 
regulatory  criteria.  An  example  of  a 
justice  center  is  a  building  or  a  set  of 
buildings  in  which  various  agencies  are 
housed,  such  as  law  enforcement, 
courts.  State's  attorneys,  public 
defenders,  and  probation,  in  addition  to 
an  adult  jail  or  lockup,  and  a  juvenile 
detention  facility. 

(v)  In  order  to  receive  OJJDP's  initial 
and  any  subsequent  concurrences,  a 
juvenile  detention  facility  approved 
after  March  31,  1995  must,  pursuant  to 
a  written  policy  and  procedure,  only 
provide  secure  custody  for  juvenile 
criminal-type  offenders;  status  offenders 
accused  of  violating  a  VCO;  and 
adjudicated  delinquents  and  VCO 
violators  who  are  awaiting  disposition 
hearings  or  transfer  to  a  long  term 
juvenile  correctional  facility. 

•  *        •         *         t> 

14.  Paragraph  (e)(4)  in  §  31.303  is 
removed  and  paragraph  (e)(5)  is 
redesignated  as  paragraph  (e)(4)  and 
revised  to  read  as  follows: 

***** 

(e)*  *  * 

(4)  Jail  removal  compliance.  Those 
States  which,  based  upon  the  most 
recently  submitted  monitoring  report, 
have  been  found  to  be  in  full 
compliance  with  Section  223(a)(14) 
may,  in  lieu  of  addressing  paragraphs  (e) 
(1)  and  (2)  of  this  section,  provide  an 
assurance  that  adequate  plans  and 
resources  are  available  to  maintain  full 
compliance. 

•  *        *        »        » 

15.  Paragraph  (f)(3)(i)  in  §  31.303  is 
amended  by  adding  a  sentence  to  the 
end  of  the  paragraph  to  read  as  follows: 


(3)  •   *  • 

(i)  *  *  *  Prior  to  issuance  of  the 
order,  the  juvenile  must  have  received 
the  full  due  process  rights  guaranteed  by 
the  Constitution  of  the  United  States. 
***** 

16.  Paragraph  (0(3)(iv)  in  §31.303  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

***** 

(D  *  *  * 

(3)*    *    * 

(iv)  *   *   *  A  juvenile  alleged  or  found 
in  a  violation  hearing  to  have  violated 
a  Valid  Court  Order  may  be  held  only 
in  a  secure  juvenile  detention  or 
correctional  facility,  and  not  in  an  aduh 
jail  or  lockup. 
***** 

17.  Paragraph  (f)(3){vi)  in  §31.303  is 
amended  by  adding  three  sentences  to 
the  end  of  the  paragraph  to  read  as 
follows: 

***** 

(Q.     *     * 

(31  *    *    * 

(vi)  *  *  *  This  determination  must  be 
preceded  by  a  written  report  to  the 
judge  that:  reviews  the  behavior  of  the 
juvenile  and  the  circumstances  under 
which  the  juvenile  was  brought  before 
the  court  and  made  subject  to  such 
order;  determines  the  reasons  for  the 
juvenile's  behavior;  and  determines 
whether  all  dispositions  other  than 
secure  confinement  have  been 
exhausted  or  are  clearly  inappropriate. 
This  report  must  be  prepared  and 
submitted  by  an  appropriate  public 
agency  (other  than  a  court  or  law 
enforcement  agency).  A 
multidisciplinary  review  team  that 
operates  independently  of  courts  or  law 
enforcement  agencies  would  satisfy  this 
requirement  even  if  some  individual 
members  of  the  team  represent  court  or 
law  enforcement  agencies. 


(0 


18.  Paragraph  (f)(4)(v)  in  §  31.303  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

***** 

(f)*  *  * 
(4).    *    * 

(v)  *  *  *  OJJDP  strongly  recommends 
that  jails  and  lockups  that  incarcerate 
juveniles  be  required  to  provide  youth 
specific  admissions  screening  and 
continuous  visual  supervision  of 
juveniles  incarcerated  pursuant  to  this 
exception. 
***** 

19.  Paragraph  (f)(4)(vi)  in  §  31.303  is 
revised  to  read  as  follows: 

***** 

(D  *  *  * 

(4)*    •   * 


(vi)  Pursuant  to  Section  223(a)(14)  of 
the  JJDP  Act.  the  non-MSA  (low 
population  density)  exception  to  the  jail 
and  lockup  removal  requirements  as 
described  in  paragraphs  (f)(4)  (i)  through 
(v)  of  this  section  shall  remain  in  effect 
through  1997.  and  shall  allow  for  secure 
custody  beyond  the  twenty  four  hours 
period  described  in  paragraph  (f)(4)(i)  of 
this  section  when  the  facility  is  located 
where  conditions  of  distance  to  be 
traveled  or  the  lack  of  highway,  road,  or 
other  ground  transportation  do  not 
allow  for  court  appearances  within 
twenty  four  hours,  so  that  a  brief  (not  to 
exceed  an  additional  forty  eight  hours) 
delay  is  excusable;  or  the  facility  is 
located  where  conditions  of  safety  exist 
(such  as  severely  adverse,  life- 
threatening  weather  conditions  that  do 
not  allow  for  reasonably  safe  travel),  in 
which  case  the  time  for  an  appearance 
may  be  delayed  until  twenty  four  hours 
after  the  time  that  such  conditions  allow 
for  reasonably  safe  travel.  States  may 
use  these  additional  statutory 
allowances  only  where  the  precedent 
requirements  set  forth  in  paragraphs 
(f)(4)  (i)  through  (v)  of  this  section  have 
been  complied  with.  This  may 
necessitate  statutory  or  judicial  (court 
rule  or  opinion)  relief  within  the  State 
from  the  twenty  four  hours  initial  court 
appearance  standard  required  by 
paragraph  (f)(4)(i)  of  this  section.  States 
must  document  and  describe  in  their 
annual  monitoring  report  to  OJJDP.  the 
specific  circumstances  surrounding 
each  individual  use  of  the  distance/ 
ground  transportation,  and  weather 
allowances. 


20.  Paragraph  (f)(5)  in  §  31.303  is 
revised  to  read  as  follows: 


(fl*  '  ' 

(5)  Reporting  requirement.  The  State 
shall  report  annually  to  the 
Administrator  of  OJJDP  on  the  results  of 
monitoring  for  Section  223(a)  (12),  (13), 
and  (14)  of  the  JJDP  Act.  The  reporting 
period  should  provide  12  months  of 
data,  but  shall  not  be  less  than  six 
months.  The  report  shall  be  submitted 
to  the  Administrator  of  OJJDP  by 
December  31  of  each  year. 

(i)  To  demonstrate  compliance  with 
Section  223(a)(12)(A)  of  the  JJDP  Act. 
the  report  must  include,  at  a  minimum, 
the  following  information  for  the 
current  reporting  period: 

(A)  dates  covered  by  the  current 
reporting  period; 

(B)  total  number  of  public  and  private 
secure  detention  and  correctional 
facilities,  the  total  number  reporting, 
and  the  number  inspected  on-site; 


(C)  the  total  number  of  accused  status 
offenders  and  nonoffenders,  including 
out-of-state  runaways  and  Federal 
wards,  held  in  any  secure  detention  or 
correctional  facility  for  longer  than 
twenty  four  hours  (not  including 
weekends  or  holidays),  excluding  those 
held  pursuant  to  the  VCO  provision  as 
set  forth  in  paragraph  (f)(3)  of  this 
section  or  pursuant  to  Section  922(x)  of 
Title  18  United  States  Code  Section  or 

a  similar  State  law; 

(D)  the  total  number  of  accused  status 
offenders  and  nonoffenders,  including 
out-of-state  runaways  and  Federal 
wards,  (excluding  juveniles  held  for 
VCO  violations  and  Title  18  U.S.C. 
Section  922(x)  violators)  held  in  any 
secure  detention  or  correctional  facility 
for  less  than  twenty  four  hours  for 
purposes  other  than  identification, 
investigation,  release  to  parent(s).  or 
transfer  to  a  nonsecure  facility; 

(E)  the  total  number  of  accused  status 
offenders  (including  VCO  violators  but 
excluding  922(x)  violators)  and 
nonoffenders  securely  detained  in  any 
adult  jail,  lockup,  or  nonapproved 
collocated  facility  for  less  than  twenty 
four  hours; 

(F)  the  total  number  of  adjudicated 
status  offenders  and  nonoffenders, 
including  out-of-state  runaways  and 
Federal  wards,  held  for  any  length  of 
time  in  a  secure  detention  or 
correctional  facility,  excluding  those 
held  pursuant  to  the  VCO  provision  or 
pursuant  to  Title  18  U.S.C.  Section 
922(x); 

(G)  the  total  number  of  status 
offenders  held  in  any  secure  detention 
or  correctional  facility  pursuant  to  the 
VCO  provision  set  forth  in  paragraph 
(f)(3)  of  this  section  or  Title  18  U.S.C. 
Section  922(x)  violators;  and 

(H)  the  total  number  of  juvenile 
offenders  held  pursuant  to  Title  18 
U.S.C.  Section  922(x). 

(ii)  To  demonstrate  the  extent  to 
which  the  provisions  of  Section 
223(a)(12)(B)  of  the  JJDP  Act  are  being 
met,  the  report  must  include  the  total 
number  of  accused  and  adjudicated 
status  offenders  and  nonoffenders 
placed  in  facilities  that  are: 

(A)  Not  near  their  home  community; 

(B)  Not  the  least  restrictive 
appropriate  alternative;  and 

(C)  Not  community-based. 

(iii)  To  demonstrate  the  extent  of 
compliance  with  Section  223(a)(13)  of 
the  JJDP  Act.  the  report  must  include,  at 
a  minimum,  the  following  information 
for  the  current  reporting  period: 

(A)  Dates  covered  by  the  current 
reporting  period; 

(B)  The  total  number  of  facilities  used 
to  detain  or  confine  both  juvenile 
offenders  and  adult  criminal  offenders 


during  the  past  twelve  months  and  the 
number  inspected  on-site; 

(C)  The  total  number  of  facilities  used 
for  secure  detention  and  confinement  of 
both  juvenile  offenders  and  adult 
criminal  offenders  which  did  not 
provide  sight  and  sound  separation; 

(D)  The  total  number  of  juvenile 
offenders  and  nonoffenders  NOT 
separated  in  facilities  used  for  the 
secure  detention  and  confinement  of 
both  juveniles  and  adults; 

(E)  The  total  number  of  juvenile 
detention  centers  located  within  the 
same  building  or  on  the  same  grounds 
as  an  adult  jail  or  lockup  that  have  been 
concurred  with  by  OJJDP,  including  a 
list  of  such  facilities; 

(F)  The  total  number  of  juveniles 
detained  in  collocated  facilities 
concurred  with  by  OJJDP  that  were  not 
separated  from  the  security  or  direct 
care  staff  of  the  aduh  portion  of  the 
facility; 

(G)  The  total  number  of  juvenile 
detention  centers  located  within  the 
same  building  or  on  the  same  grounds 
as  an  adult  jail  or  lockup  that  have  not 
been  concurred  with  by  OJJDP, 
including  a  list  of  such  facilities;  and 

(H)  The  total  number  of  juveniles 
detained  in  collocated  facilities  not 
approved  by  the  State  and  concurred 
with  by  OJJDP,  that  were  not  sight  and 
sound  separated  from  adult  criminal 
offenders. 

(iv)  To  demonstrate  the  extent  of 
compliance  with  Section  223(a)(14)  of 
the  JJDP  Act,  the  report  must  include,  at 
a  minimum,  the  following  information 
for  the  current  reporting  period: 

(A)  Dates  covered  by  the  current 
reporting  period; 

(B)  The  total  number  of  adult  jails  in 
the  State  AND  the  number  inspected  on- 
site; 

(C)  The  total  number  of  adult  lockups 
in  the  State  AND  the  number  inspected 
on-site; 

(D)  The  total  number  of  adult  jails 
holding  juveniles  during  the  past  twelve 
months; 

(E)  The  total  number  of  adult  lockups 
holding  juveniles  during  the  past  twelve 
months; 

(F)  The  total  number  of  accused 
juvenile  criminal-type  offenders  held 
securely  in  adult  jails,  lockups,  and 
collocated  facilities  not  concurred  with 
by  OJJDP.  in  excess  of  six  hours 
(including  those  held  pursuant  to  the 
"removal  exception"  as  set  forth  in 
paragraph  (f)(4)  of  this  Section); 

(G)  The  total  number  of  accused 
juvenile  criminal-type  offenders  held 
securely  in  aduU  jails  and  lockups 
(including  collocated  facilities  not 
concurred  with  by  OJJDP)  for  less  than 
six  hours  for  purposes  other  than 
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identification,  investigation,  processing, 
release  to  parent(s).  or  transfer  to  a 
juvenile  facility; 

(H)  The  total  number  of  adjudicated 
juvenile  criminal-type  offenders  held 
securely  in  adult  jails  or  lockups 
(including  collocated  facilities  not 
concurred  with  by  OJJDP)  for  any  length 
of  time; 

(I)  The  total  number  of  accused  and 
adjudicated  status  offenders  (including 
VCO  violators)  and  nonoffenders  held 
securely  in  adult  jails,  lockups  and 
collocated  facilities  not  approved  by  the 
State  and  concurred  with  by  OjJDP.  for 
any  length  of  time; 

(J)  The  total  number  of  adult  jails, 
lot:kups,  and  collocated  facilities  not 
concurred  with  by  OJJDP,  in  areas 
meeting  the  "removal  exception"  as 
noted  in  paragraph  (f)(4)  of  this  section, 
including  a  list  of  such  facilities  and  the 
county  or  jurisdiction  in  which  each  is 
located; 

(K)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  six  hours  but  less 
than  twenty  four  hours  in  adult  jails  or 
lockups  (including  collocated  faciUties 
not  approved  by  the  Slate  and 
concurred  with  by  OJJDP)  pursuant  to 
the  "removal  exception"  as  set  forth  in 
paragraph  (0(4)  of  this  section; 

(L)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  twenty  four  hours 
but  no  more  than  an  additional  forty 
eight  hours  in  adult  jails  or  lockups 
(including  collocated  facilities  not 
approved  by  the  Stale  and  concurred 
with  by  OJJDP)  pursuant  to  the 
"removal  exception  '  as  noted  in 
paragraph  (0(4)  of  this  section,  due  to 
conditions  of  distance  or  lack  of  ground 
transportation:  and 

(M)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  twenty  four 
hours,  but  no  more  than  an  additional 
twenty  four  hours  after  the  time  such 
conditions  allow  for  reasonably  safe 
travel,  in  adult  jails,  lockups  and 
collocated  facilities  not  concurred  with 
by  OJJDP,  in  areas  meeting  the  "removal 
exception"  as  noted  in  paragraph  (0(4) 
of  this  section,  due  to  adverse  weather 
conditions. 
•        •        •        *        • 

21.  Paragraph  (0(6)  introductory  text 
in  §  31.303  is  revised  to  read  as  follows: 


(0  *  *  • 

(6)  Compliance.  The  State  must 
demonstrate  the  extent  to  which  the 
requirements  of  Sections  223(a)(12)(A). 
(13),  (14),  and  (23)  of  the  Act  are  met. 
If  the  State  fails  to  demonstrate  full 
compliance  with  Sections  223(a)(12)(A) 


and  (14),  and  compliance  with  Sections 
223(a)(13)  and  (23)  by  the  end  of  the 
fiscal  year  for  any  fiscal  year  beginning 
with  1994,  the  State's  allotment  under 
Section  222  will  be  reduced  by  twenty 
five  percent  for  each  such  failure, 
provided  that  the  State  will  lose  its 
eligibility  for  any  allotment  unless:  the 
State  agrees  to  expend  all  remaining 
funds  (except  planning  and 
administration,  State  advisory  group  .set- 
aside  funds  and  Indian  tribe  pass- 
through  funds)  for  the  purpose  of 
achieving  compliance  with  the 
mandate(s)  for  which  the  State  is  in 
noncompliance;  or  the  Administrator 
makes  discretionary  determination  that 
the  State  has  substantially  complied 
with  the  mand3te(s)  for  which  there  is 
noncompliance  and  that  the  State  has 
made  through  appropriate  executive  or 
legislative  action,  an  unequivocal 
commitment  to  achieving  full 
compliance  within  a  reasonable  time.  In 
order  for  a  determination  to  be  made 
that  a  State  has  substantially  complied 
with  the  mandafe(s),  the  State  must 
demonstrate  that  it  has:  Diligently 
carried  out  the  plan  approved  by  OJJDP; 
demonstrated  significant  progress 
toward  full  compliance;  submitted  a 
plan  based  on  an  assessment  of  current 
barriers  to  DMC;  and  provided  an 
assurance  that  added  resources  will  be 
expended,  be  it  formula  grants  or  other 
funds  to  achieve  compliance.  Where  a 
State's  allocation  is  reduced,  the  amount 
available  for  planning  and 
admini.stralion  and  the  required  pass- 
through  allocation,  other  than  State 
advisory  group  set-aside,  will  be 
reduced  because  they  are  based  on  the 
reduced  allocation. 

*  *        *        »        » 

22.  Paragraph  (0(6)(i)  in  Section 
31.303  is  revised  to  read  as  follows: 

*  *        »        *        • 

(0*  *  * 

(6)*    *   * 

(i)  Substantial  compliance  with 
Section  223(a)(12)(A)  can  be  used  to 
demonstrate  eligibility  for  f-T  1993  and 
prior  year  formula  grant  allocations  if, 
within  three  years  of  initial  plan 
submission,  the  State  has  achieved  a 
seventy  five  percent  reduction  in  the 
aggregate  number  of  status  offenders 
and  nonoffenders  held  in  seciire 
detention  or  correctional  facilities,  or 
removal  of  100  percent  of  such  juveniles 
from  secure  correctional  facilities  only. 
In  addition,  the  State  must  make  an 
unequivocal  commitment,  through 
appropriate  executive  or  legislative 
action,  to  achieving  full  compliance  by 
FY  1994.  Full  compliance  is  achieved 
when  a  State  has  removed  100  percent 
of  such  juveniles  ft-om  secure  detention 


and  correctional  facilities  or  can 
demonstrate  full  compliance  with  de 
minimis  exceptions  pursuant  to  the 
policy  criteria  published  in  the  Federal 
Register  of  January  9, 1981.  (Available 
from  Ihe  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue.  NW.,  Washington,  DC  20531.) 

•  *        •        •        * 

23.  Paragraph  (0(6)(iii)(A)  in  §31.303 
is  removed  and  paragraphs  (0(6)(ili)  (B). 
(C),  (D),  and  (E)  are  redesignated  as 
paragraphs  (0(6)(iii)  (A).  (B),  (C),  and 
(D),  respectively. 

24.  Paragraph  (0(7)  in  Section  31. .303 
is  revised  to  read  as  follows: 

♦  *        *        •        » 

(0*  *  • 

(7)  Monitoring  report  exemptions. 
States  which  have  been  determined  by 
the  OJJDP  Administrator  to  have 
achieved  full  compliance  with  Sections 
223  (a)(12)(A),  (a)(14).  and  compliance 
with  Section  223(a)(13)  of  the  JJDP  Act 
and  wish  to  be  exempted  from  the 
annual  monitoring  report  requirements 
must  submit  a  written  retjuest  to  the 
OJJDP  Administrator  which 
demon.strates  that: 

(i)  The  State  provides  for  an  adef^uate 
system  of  monitoring  jails,  law 
enforcement  lockups,  detention 
facilities,  to  enable  an  annual 
determination  of  State  compliance  with 
Sections  223(a)  (12)(A).  (13),  and  (14)  of 
the  JJDP  Act; 

(ii)  State  legislation  has  been  enacied 
which  conforms  to  the  requirements  of 
Sections  223(a)  (12)(A).  (13).  and  (14)  of 
the  JPP  Act;  and 

(iii)  The  enforcement  of  the  legislation 
is  statutorily  or  administratively 
prescribed,  specifically  providing  thai: 

(A)  Authority  for  enforcement  of  the 
statute  is  assigned; 

(B)  Time  frames  for  monitoring 
compliance  with  the  statute  are 
specified;  and 

(C)  Adequate  procedures  are  set  forth 
for  enforcement  of  the  statute  and  the 
imposition  of  sanctions  for  violations. 

»        *        •        •        » 

25.  Paragraph  (g)  introductory  text  in 
Section  31.303  is  revised  to  read  as 
follows: 

*        «        *        «        • 

(g)  Juvenile  crime  analysis.  Pursuant 
to  Section  223(a)(8).  the  State  must 
conduct  an  analysis  of  juvenile  crime 
problems,  including  juvenile  gangs  that 
commit  crimes,  and  juvenile  justice  and 
delinquency  prevention  needs  within 
the  State,  including  those  geographical 
areas  in  which  an  Indian  tribe  performs 
law  enforcement  functions.  The  analysis 
and  needs  assessment  must  include 
educational  needs,  gender  specific 
services,  delinquency  prevention  and 


treatment  services  in  rural  areas,  and 
mental  health  services  available  to 
juveniles  in  the  juvenile  justice  system. 
The  analysis  should  discuss  barriers  to 
accessing  services  and  provide  a  plan  to 
provide  such  services  where  needed. 
***** 

20.  Paragraph  (h)  in  §31.303  is 
iimended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

***** 

(h)  *  *  *  The  annual  performance 
report  must  be  submitted  to  OJJDP  no 
Inter  than  June  30  and  address  all 
formula  grant  activities  carried  out 
during  the  previous  complete  calendar 
year,  federal  fiscal  year,  or  Slate  fiscal 
year  for  which  information  is  available, 
regardless  of  which  year's  formula  grant 
funds  were  used  to  support  the 
activities  being  reported  on,  e.g..  during 
n  reporting  period,  activities  may  have 
been  funded  from  two  or  more  formula 
grant  awards. 
***** 

27.  Paragraph  (j)  in  §31.303  is  revised 
to  road  as  follows: 

*        *        *        *      .  * 

(j)  Minority  detention  and 
confinement.  Pursuant  to  Section 
22:V(a)(23)  of  the  JJDP  Act,  Slates  must 
demonstrate  specific  efforts  to  reduce 
the  proportion  of  juveniles  detained  or 
confined  in  secure  detention  facilities, 
secure  correctional  facilities,  jails  and 
lockups  who  are  members  of  minority 
groups  if  such  proportion  exceeds  the 
proportion  such  groups  represent  in  the 
general  population,  viz.,  in  most  States, 
youth  between  ages  ten-seventeen  are 
subject  to  secure  custody.  It  is  es.sential 
that  States  approach  this  statutory 
mandate  in  a  comprehensive  manner. 
Compliance  with  this  provision  is 
achieved  when  a  Slate  meets  the 
requirements  set  forth  in  paragraphs  (j) 
(1)  through  (3)  of  this  section: 

(1)  Identification.  Provide  quantifiable 
documentation  (State,  county  and  local 
level)  in  the  State's  FY  1994  Formula 
Granl-Plan  (and  all  subsequent  Multi- 
Year  Plans)  Juvenile  Crime  Analysis  and 
Needs  assessment  to  determine  whether 
minority  juveniles  are 
disproportionately  detained  or  confined 
in  secure  detention  and  correctional 
facilities,  jails  and  lockups  in  relation  to 
their  proportion  of  the  Slate  juvenile 
population.  Guidelines  are  provided  in 
the  OJJDP  Disproportionate  Minority 
Confinement  'Technical  Assistance 
Manual  (see  Phase  I  Matrix).  (Available 
from  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531.) 
Where  quantifiable  documentation  is 
not  available  to  determine  if 
disproportionate  minority  confinement 


exists  in  secure  detention  and 
correctional  facilities,  jails  and  lockups, 
the  State  must  provide  a  time-limited 
plan  of  action,  not  to  exceed  six  months, 
for  developing  and  implementing  a 
system  for  the  ongoing  collection, 
analysis  and  dissemination  of 
information  regarding  minorities  for 
those  facilities  where  documentation 
does  not  exist. 

(2)  Assessment.  Each  State's  FY  1994 
Formula  Grant  Plan  must  provide  a 
completed  assessment  of 
disproportionate  minority  confinement. 
Assessments  must,  at  minimum, 
identify  and  explain  differences  in 
arrest,  diversion  and  adjudication  rates, 
court  dispositions  other  than 
incarceration,  the  rates  and  periods  of 
prehearing  detention  in  and 
dispositional  commitments  to  secure 
facilities  of  minority  youth  in  the 
juvenile  justice  system,  and  transfers  to 
adult  court  (see  Phase  II  Matrix).  If  a 
completed  assessment  is  not  available, 
the  State  must  submit  a  time-limited 
plan  (not  to  exceed  twelve  months  from 
submission  of  the  Formula  Grant 
Application)  for  completing  the 
assessment. 

(3)  Inten'ention.  Each  State's  FY  1995 
Formula  Grant  Plan  must,  where 
disproportionate  confinement  has  been 
demonstrated,  provide  a  time-limited 
plan  of  action  for  reducing  the 
disproportionate  confinement  of 
minority  juveniles  in  secure  facilities. 
The  intervention  plan  shall  be  based  on 
the  results  of  the  assessment,  and  must 
include,  but  not  be  limited  to  the 
following: 

(i)  Diversion.  Increasing  the 
availability  and  improving  the  quality  of 
diversion  programs  for  minorities  who 
come  in  contact  with  the  juvenile  justice 
system,  such  as  police  diversion 
programs; 

(ii)  Prevention.  Providing 
developmental,  operational,  and 
assessment  assistance  (financial  and/or 
technical)  for  prevention  programs  in 
communities  with  a  high  percentage  of 
minority  residents  with  emphasis  upon 
support  for  community-based 
organizations  (including  non-traditional 
organizations)  that  serve  minority 
youth; 

(iii)  Reintegration.  Providing 
developmental,  operational,  and 
assessment  assistance  (financial  and/or 
technical)  for  programs  designed  to 
reduce  recidivism  by  facilitating  the 
reintegration  of  minority  youth  in  the 
community  following  release  from 
dispositional  commitments  to  reduce 
recidivism; 

(iv)  Policies  and  procedures. 
Providing  financial  and/or  technical 
assistance  that  addresses  ne<:essary 


changes  in  statewide  and  local, 
executive,  judicial,  and  legal 
representation  policies  and  procedures; 
and 

(v)  Staffing  and  training.  Providing 
financial  and/or  technical  assistance 
that  addresses  staffing  and  training 
needs  that  will  positively  impact  the 
disproportionate  confinement  of 
minority  youth  in  secure  facilities. 

(4)  The  time-limited  plans  of  action 
set  forth  in  paragraphs  (j)(l).  (2)  and  (3) 
of  this  section  must  include  a  clear 
indication  of  current  and  future  barriers; 
which  agencies,  organizations,  or 
individual(s)  will  be  responsihle  for 
taking  what  specific  actions;  when;  and 
what  the  anticipated  outcomes  are.  The 
interim  and  final  outcomes  from 
implementation  of  the  time-limited  plan 
of  action  must  be  reported  in  each 
State's  Multi-Year  Plans  and  Annual 
Plan  Updates.  Final  outcomes  for 
individual  project  awards  are  to  be 
included  with  each  State's  annual 
performance  report  (see  paragraph  (h)  of 
this  section). 

(5)  Technical  assistance  is  available 
through  the  OJJDP  Technical  Assistance 
Contract  to  help  guide  States  with  the 
data  collection  and  analysis,  and  with 
programmatic  elements  of  this 
requirement.  Information  from  the 
OJJDP  Special  Emphasis  Initiative  on 
Disproportionate  Minority  Confinement 
pilot  sites  will  be  disseminated  as  it 
becomes  available. 

(6)  For  purposes  of  this  statutory 
mandate,  minority  populations  are 
defined  as:  African-Americans. 
American  Indians,  Asians,  Pacific 
Islanders,  and  Hispanics. 
***** 

28.  Section  31.403  is  revised  lo  read 
as  follows: 

§31.403    Civil  Rights  Requirements. 

The  Slate  assures  that  it  will  comply, 
and  that  subgrantees  and  contractors 
will  comply,  with  all  applicable  Federal 
non-discrimination  requirements, 
including: 

(a)  Section  809(c)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended,  and  made  applicable 
by  Section  299(A)  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of 
1974,  as  amended; 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  as  amended; 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended; 

(d)  Title  IX  of  the  Education 
Amendments  of  1972; 

(e)  The  Age  Discrimination  Act  of 
1975; 

(0  The  Department  of  Justice 
NonDiscrimination  regulations,  28  CFR 
Part  42,  Subparts  C,  D.  E.  and  G; 


UMI 
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ig)  The  Department  of  justice 
regulations  on  disability  discrimination, 
28  CFR  Parts  35  and  39;  and 

(h)  Subtitle  A,  Title  II  of  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990. 

OfTice  of  |uvenii«  Justice  and  Delinquency 

Prevention. 

Shay  Bildiik, 

Administralor. 

|FR  Doc.  95-5919  Filed  3-9-95;  8:45  am) 

aa.UNC  CODE  441»>1»-P 


Friday 

March  10,  1995 


Part  VII 


Department  of 
Agriculture 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Special  Research  Grants  Program,  Water 
Quality  for  Fiscal  Year  1995,  Solicitation 
of  Applications;  Notice 


UMI 


13342 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  47  /  Friday.  March  10.  1995  /  Notices 


13343 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program, 
Water  Quality  for  Fiscal  Year  1995; 
Solicitation  of  Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program.  Water 
Quality  for  Fiscal  Year  IQA.^ 

Authority  and  Funding 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the 
Act  of  August  4,  196.5.  Puhlic  Law  No. 
Hn-lOfi.  as  amended  hy  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990.  Public  Law  No.  101-624  (7 
U.S.C.  4.50i(c)(l)(A)).  This  program  is 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Ser\'ice  (CSREES)  of  the  U.S. 
Department  of  AgricuUure  (USDA).  (The 
CSREES  was  established  by  Section 
2.51(d)(1)  of  Public  Law  103-.354.  the 
Federal  Crop  Insurance  Reform  and 
Dt;partment  of  Agriculture 
Reorganization  Act  of  1994,  and  the 
functions  of  the  Cooperative  State 
Research  Service  were  transferred  to  the 
CSREES  by  Section  2.b(7)  of  the 
Secretary  of  Agriculture's  Memorandum 
1010-1.  dated  October  20. 1994.)  Under 
this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  for  periods  not  to  exceed 
five  years,  for  the  support  of  re.search 
projet:ts  to  further  the  program 
discussed  below.  Propo.sals  may  be 
submitted  by  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations,  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  Proposals  from 
.scientists  at  non-United  States 
organizjitions  will  not  be  considered  for 
support. 

Funds  will  be  awarded  on  a 
competitive  ba.sis  to  support  water 
quality  research  within  the  scope  of  the 
program.  A  total  of  approximately 
Sl.000.000  will  be  available  for  this 
program  in  Fiscal  Year  1995.  Funding 
requested  for  each  proposal  submitted 
in  Fis<:al  Year  1995  shall  not  exceed 
5500,000  for  a  period  of  one  year.  Two 
proposals  are  expected  to  be  funded  in 
Fiscal  Year  1995.  Under  this  program, 
the  maximum  total  funding  that  may  be 
rf^quested  over  a  funding  period  of  five 
years  shall  not  exceed  $2,000,000  per 
proposal.  Funding  for  years  two  through 
five  will  depend  upon  the  availability  of 
hmds  and  progress  toward  the 
objectives. 


Pursuant  to  Section  712  of  Public  Law 
103-330,  (the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1995).  funds 
available  in  Fiscal  Year  1995  to  pay 
indirect  costs  on  research  grants 
awarded  competitively  by  CSREES  may 
not  exceed  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
award. 

In  addition,  pursuant  to  Section 
719(b)  of  Public  Law  No.  103-330.  in 
case  any  equipment  or  products  may  be 
authorized  to  be  purchased  with  funds 
provided  under  this  program,  entities 
receiving  such  funds  are  encouraged  to 
use  such  funds  to  purchase  only 
American-made  equipment  or  products. 

Applicable  Regulations 

Regulations  applicable  to  this 
program  include  the  following:  (a)  the 
administrative  provisions  governing  the 
Special  Research  Grants  Program.  7  CFR 
part  3400.  as  amended  (56  FR  58146. 
November  15. 1991)  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations.  7  CFR  part  3015;  (c)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  7  CFR  part  3016;  (d) 
the  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,  7  CFR  part  3051  (58  FR 
41410,  August  3. 1993);  (e)  the 
Govemmentwide  Debarment  and 
Supervision  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Dnig-Free  Workplace  (Grants),  7  CFR 
part  3017,  as  amended;  and  (f)  New 
Restrictions  on  Lobbying,  7  CFR  part 
.1018. 

Program  Description 

Program-related  questions  should  be 
directed  to  either  of  the  following: 
Dr.  Maurice  L.  Horton 
Dr.  Berlie  L.  Schmidt 
Phone  No.  (202)  401-4504 
Fax  No.  (202)401-1706 

The  scope  of  research  includes 
developing  principles  to  better 
understand  the  processes  and 
interactions  occurring  in  soil  and  crop 
management  systems  involving  the  use 
of  certain  pesticides,  fertilizers  and 
wastes  which  may  impact  water  quality. 
The  research  should  have  a  holistic 
point  of  view  including  products  to  be 
developed  and  a  plan  for  transfer  of  new 
technology. 


The  focus  of  the  Fiscal  Year  1995 
research  is  to  develop  new  and 
innovative  agricultural  management 
strategies  for  use  by  farmers  and  public 
officials  to  reduce  or  prevent  pollution 
of  water  sources.  The  research  must 
address  water  quality  problems  at  the 
landscape — watershed  scale.  Traditional 
small  plot  research  is  not  excluded  but 
must  be  integrated  into  an  overall 
project  where  direct  evidence  is 
obtained  at  the  watershed  scale.  The 
proposed  strategies  for  reducing 
pollution  should  be  developed  in 
partnership  with  Federal.  State  and 
local  agencies,  universities,  private 
industry,  public  interest  groups  or  other 
stakeholders.  Economic  and 
environmental  impacts  upon  water 
quality  are  to  be  considered.  The  final 
product  of  the  research  should  be 
agricultural  management  sy.stems  that 
will  be  effective  in  reducing  pollution 
on  a  watershed  scale,  economical  to 
implement,  sustainable,  acceptable  to 
producers,  and  in  compliance  with 
policy  guidelines. 

In  the  water  quality  program,  the  term 
"AGRICULTURE"  encompasses  the 
production  of  food,  feed,  fiber,  and 
industrial  crops,  trees  and  livestock,  and 
includes  rural  residences  and  rural 
communities,  forests  and  wooded  areas. 
Proposals  on  health  risk  problems  are 
excluded. 

Formal  for  Research  Grant  Proposals 

The  administrative  provisions 
governing  the  Special  Research  Grants 
Program,  7  CFR  part  3400,  set  forth 
instructions  for  the  preparation  of  grant 
proposals.  The  following  proposal 
format  requirements  are  in  addition  to 
or  deviate  from  those  contained  in  7 
CFR  part  3400.4(c).  In  accordance  with 
7  CFR  part  3400.4(c),  to  the  extent  that 
any  of  the  following  additional 
requirements  are  inconsistent  or  in 
conflict  with  the  instructions  at  7  CFR 
part  3400.4(c).  the  provisions  of  this 
solicitation  shall  apply. 

The  sections  of  trie  proposal  shall  be 
assembled  in  the  following  order:  (1) 
Application  for  Funding,  (2)  Title  of 
Project,  (3)  Abstract,  (4)  Key  Words.  (5) 
Justification.  (6)  Objectives.  (7) 
Procedures.  (8)  Research  Timetable,  (9) 
Literature  Review,  (10)  Current 
Research,  (11)  Facilities  and  Equipment. 
(12)  Collaborative  Arrangements,  (13) 
Curriculum  Vitae  of  Investigators,  (14), 
Budget,  (15)  Assurance  Statements(s),  if 
applicable,  (16)  Current  and  Pending 
Support,  and  (17)  NEPA  statement. 
Items  (2)  through  (9)  are  limited  to  25 
pages,  including  any  figures  or  tables. 
The  curriculum  vitae  should  be  limited 
to  a  presentation  of  academic  and 
research  credentials,  e.g.,  educ^itional. 


employment  and  professional  history, 
and  honors  and  awards.  Unless 
pertinent  to  the  project,  do  not  include 
meetings  attended,  seminars  given,  or 
personal  data  such  as  birth  date,  marital 
status,  or  community  activities.  The 
vitae  shall  be  no  more  than  2  pages  earii 
in  length,  excluding  publications 
listings.  A  chronological  list  of  all 
relevant  publications  in  referred 
journals  during  the  past  five  years, 
including  those  in  pres.s.  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Also  list  those  non-referred 
technical  publications  that  have 
relevance  to  the  proposed  project. 
Authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference. 

Application  for  Funding.  Attach  a 
completed  and  signed  Application  for 
Ponding,  Form  CSRS-661,  to  the  front 
of  the  proposal.  The  original  copy  of 
Form  CSRS-661,  must  contain  pen-and- 
ink  signatures  of  the  principal 
investigators)  and  the  authorized 
organizational  representative.  Form 
CSRS-661  and  other  required  forms  and 
certiTicationsare  contained  in  the 
Application  Kit. 

Type  and  Paper  Size.  Type  should  be 
no  smaller  than  12  characters  per  inch 
(12  pitch  or  10  point),  single-spaced  on 
one  side  of  8  V/'xll"  paper  with 
margins  of  one  inch  or  greater.  Total 
length  of  the  proposal  text  shall  not 
exceed  25  pages  as  stated  above. 
Reduction  by  photocopying  or  other 
means  for  the  purpose  of  meeting  above- 
stated  page  limits  is  not  permitted. 
Attachment  of  appendices  is  not 
permitted.  Proposals  which  do  not  fall 
within  the  guidelines  of  this  solicitation 
will  be  eliminated  firom  the  competition 
and  will  be  returned  to  the  applicant,  as 
stated  in  Section  3400.14(a)  of  the 
Administrative  Provisions  governing  the 
Special  Research  Grants  Program. 

Abstract  and  Key  Words.  The  body  of 
the  proposal  should  be  prefaced  by  an 
abstract  and  key  words  which  are  used 
to  classify  the  proposal. 

Abstract.  Include  factual,  concise,  and 
clear  statements  of  proposed  research  as 
phra.ses  or  sentences.  Limit  the  length  of 
the  abstract  to  about  one-half  page. 

Key  Words.  Select  two  double  words 
or  four  single  words  that  describe  the 
research  emphasis,  such  as  water 
quality,  conservation  tillage,  nitrates, 
tillage,  models,  or  contaminants. 

Justification.  Descrilxi  the  water 
quality  problems,  or  potential  problems, 
including:  where  they  occur;  relevance 
to  site-specific,  watershed,  regional. 
State,  end  national  size^scaies.  The 
expe<:ted  application  or  use  of  resulting" 


information  should  be  explained;  for 
example:  value  to  the  economy, 
methods  of  chemical  analyses,  need  for 
specific  model,  basis  of 
recommendations,  understanding  of 
processes,  or  relevancy  to  a  specific 
water  quality  research  program. 

Multi-Institutions/Organizotions. 
Multi-disciplinary  and  multi-institution 
collaboration  is  required.  Collaborators 
mu.st  demonstrate  significant 
contributions  to  the  planning  and 
conduct  of  the  researcli.  Collaborators  or 
cooperative  arrangements  may  include 
universities,  other  research 
organizations,  or  federal  or  state 
agencies  such  as  the  Agricultural 
Research  Service.  Natural  Resources 
Conservation  Service,  Coopmrative  State 
Research  Education,  and  Extension 
Service  (except  Natural  Resources  and 
the  Environment,  which  will  be  the  unit 
within  CSREES  awarding  the  special 
grant).  State  Agricultural  or  Natural 
Re.source  Agencies,  Economic  Research 
Service,  U.S.  Geological  Survey,  and  the 
Environmental  Protection  Agency. 
Projects  such  as  Hydrologic  Unit  Areas, 
Management  Systems  Evaluation  Areas 
(MSEA),  Demonstration  Sites, 
Farmstead  Assessment,  and  Area 
Studies  provide  excellent  opportunities 
for  collaboration.  Evidence,  such  as 
letters  of  intent,  should  be  provided  to 
assure  peer  reviewers  that  the 
collaborators  involved  have  agreed  to 
render  their  service. 

Budget,  Form  CSRS-55.  A  copy  of 
Form  CSRS-55,  along  with  instructions 
for  completing  it,  is  included  in  the 
Application  Kit.  Applicants  should  note 
the  special  instructions  shown  below 
when  completing  Fonn  CSRS-55. 

Item  D.,  "Nonexpendable 
Equipment."  Requested  items  of 
equipment  must  be  itemized  (by 
description  and  cost)  on  a  .separate  sheet 
of  paper  attached  to  Form  CSRS-55,  or 
in  the  body  of  the  proposal.  The  need 
for  all  requested  equipntent  must  be 
fully  justified  in  the  propo.sal. 

Item  F.,  "Travel."  The  type  and  extent 
of  travel  and  its  relationship  to  project 
objectives  should  be  described  and 
justified.  It  should  be  noted  that  the 
terms  and  conditions  of  any  grant 
awarded  under  this  program  will 
require  Principal  Inve.stigators,  as 
defined  at  7  CFR  3400.2(c),  to 
participate  in  at  least  one  annual 
regional  or  national  research  reporting, 
evaluation,  and  planning  workshop  or 
conference,  for  the  purpose  of  interstate, 
interagency,  and  interdisciplinary 
coordination  in  this  water  quality 
program.  Funds  may  be  requested  under 
this  budget  category  for  these  worLshop/ 
conference  costs. 


Item  I.,  "All  Other  Direct  Costs." 
Subawards  are  to  be  shown  on  each 
budget  sheet  of  the  primary  budget. 
Subawardee  budgets  should  be  provided 
on  separate  forms  in  the  same  detail. 

Item  K.,  "Indirect  Costs."  The 
recovery  of  indirect  costs  under  this 
program  may  not  exceed  the  lesser  of 
the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14%  of  total  Federal  funds 
awarded.  This  limitation  also  applies  to 
the  recovery  of  indirect  costs  by  any 
subawardee  or  subcontractor,  and 
.should  be  refiected  in  the  subrecipient 
budget. 

Compliance  With  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing  the 
National  Environmental  Policj'  Act  of 
1969).  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREES  so  that  CSREES  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
(^tegorical  exclusions  and  determine  if 
the  proposed  project  mav  fall  within 
one  of  the  categories. 

(J)  Department  nf  Agriculture 
Categorical  Exclusions  (7  CFR  1b.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  functions  of  programs,  sucii  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities: 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

12)  CSBFES  Categorical  Exclusions  (7 
CFR  34U7.6(al(2)) 

Ba.sed  on  previous  experience,  the 
following  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 
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(!)  The  following  categories  of 
re.search  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA.  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSRS-1234,  "NEPA  Exclusions  Form" 
(copy  enclosed),  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  The 
information  submitted  shall  be 
identified  in  the  Table  of  Contents  as 
NEPA  Considerations  and  Form  CSRS- 
1234  and  supporting  documentation 
shall  be  place  after  the  Form  CSRS-661, 
"Application  for  Funding,"  in  the 
proposal. 

Even  though  the  applicant  considers 
that  a  proposed  project  may  fall  within 
a  categorical  exclusion,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  a  proposed 
project  if  substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Review  Criteria 

Proposals  will  be.evaluated  by  a  peer 
review  group  of  qualified  scientists 
sele<:ted  in  accord  with  Section  3400.11 
of  the  administrative  provisions 
governing  the  Special  Research  Grants 
Program.  Pursuant  to  7  CFR  part 
3400.5(a),  the  following  selection 
criteria  for  proposals  will  l)e  u.sed  in 


lieu  of  those  which  appear  in  Section 
3400.15  of  the  administrative 
provisions: 

Selection  Criteria — Maximum  Score 

Overall  Scientific  and  Technical 

Quality — 40 
— Creative  and  innovative  scientific 

approach 
— Clear,  concise,  and  achievable 

objectives 
— Technical  soundness  of  procedures 
— Feasibility  of  attaining  objectives 
— Applicability  to  watershed  scale 

systems 
Justification,  Review  of  Literature  and 

Current  Research — 15 
— Importance  of  the  problem 
— Relevance  of  proposed  research  to 

solution  of  the  problem 
— Literature  focused  on  specific 

research  approach  and  objective 
Budget,  Resources,  and  Personnel — 15 
— Necessary  facilities,  resources,  and 

personnel  available 
— Funds  contributed  by  other 

agencies 
— Budget  appropriate  for  proposed 

research 
— Demonstrated  scientific  capability 

of  investigators 
Collarboration — 20 
— Evidence  of  significant 

contributions  by  collaborators 
— Evidence  and  justihcation  of  multi- 
disciplinary  and/or  multi- 
institutional  and  multi-agency 

collaboration 
Application  of  Research  Results — 10 
— Planned  application  and 

implementation  of  research  results 
— Extension,  transferability,  and 

publication  of  results 
— Potential  for  results  to  enhance 

agricultural  sustainability 
Total— 100 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
Application  Kit,  and  the  administrative 
provisions  governing  this  program.  7 
CFR  Part  3400,  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Services  Branch;  Awards 
Management  Division;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Ag  Box  2245;  Washington,  DC  20250- 
2245;  Telephone:  (202)  401-5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number  to 
psb@morrill.esusda.gov.  which  states 
that  you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1995 
Special  Research  Grants  Program,  Water 
Quality.  The  materials  will  then  be 


mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

Applicants  should  note  that  .separate 
but  complementary  programs  in  water 
resources  assessment  and  protection, 
soils  and  soil  biology,  and  agricultural 
systems  exist  within  the  CSREES 
National  Research  Initiative  Competitive 
Grants  Program.  For  further  information 
on  that  program,  contact  the  Proposal 
Services  Branch  at  the  address  ILsted 
above.  Proposals  should  be  submitted  to 
the  most  appropriate  program — 
submission  of  duplicate  proposals  or 
proposals  with  substantial  overlap  to 
both  programs  is  discouraged. 

What  To  Submit 

An  original  and  twelve  copies  of  each 
proposal,  prepared  in  accordance  with 
the  instructions  found  above,  must  be 
submitted.  This  number  of  copies  is 
necessary  to  permit  thorough,  objective 
peer  evaluation  of  all  proposals  received 
before  funding  decisions  are  made. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package  and  each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer.  Every  effort  should  be 
made  to  ensure  that  the  proposal 
contains  all  pertinent  information  when 
initially  submitted. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Where  and  When  To  Submit 
Applications 

To  be  considered  for  funding  during 
Fiscal  Year  1995,  proposals  must  be 
submitted  by  April  28,  1995. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
April  28, 1995,  and  should  be  .sent  to 
the  following  address:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Ag  Box  2245; 
Washington.  D.C.  20250-2245.  The 
telephone  number  is:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  to  an  express  mail  or  courier 
service  by  April  28. 1995.  or  brought  to 
the  following  address  by  4:30  p.m.  on 
April  28. 1995:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Room  303,  Aerospace 
Center;  901  D  Street,  S.W.;  Washington. 
D.C.  20024.  The  telephone  number  is: 
(202) 401-5048. 

Supplementary  Information 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 


For  reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  )une  24,  19B3), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMH  Document  No.  0.124-0022. 


Done  at  WashinRton.  DC,  this  fith  dav  nl 
Man  h  1995. 
K.  Jane  Coulter, 

Acting  Adininistnilnr.  CnopirtitiveStnU' 
ncscanh.  Ediitiition,  and Extfnsion Senitc 

•FILING  CODE  3410-22-M 
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LTSTTED  STATES  DEPARTMENT  OF  AGRICULTLTIE 
COOPERATIVE  STATE  RESEARCH  SERVICE 

National  Environmental  Policy  Act  Exclusions  Forni 


OMB  Approved  0524-0033 
Expires  6/97 


Praieir*J  iirttiit^uw  >rym   [>m«^«  **aaw 


Under  7  CFR  Part  3407  (CSRS's  implementing  regulations  of  the  National  Environmental  Policy  Act  of  1969  (NEPA)),  environmenul 
cLiU  or  documenUtion  is  required  in  order  to  assist  GSRS  m  carrying  out  its  responsibilities  under  N'EPA,  whjch  mcludes  determining 
•Ahether  proposed  research  requires  the  preparation  of  an  environmental  assessment  or  an  environmental  impact  sUtement,  or  whether 
such  research  can  be  excluded  from  this  requirement  on  the  basis  of  several  categories.  Therefore,  it  is  necessary  for  the  applicant  to 
advise  GSRS  whether  the  proposed  re-search  falls  into  one  of  the  following  Department  of  Agnculture  or  GSRS  categorical  exclusions, 
or  whether  the  research  di»s  not  fall  into  one  of  these  exclusions  (in  which  case  the  preparation  of  an  environmental  assessment  or  an 
environmental  impact  sUtement  may  be  required).  Even  though  the  applicant  considers  that  a  propcsed  project  may  or  may  not  fall  within 
a  categorical  exclusion, .GSRS  may  determine  that  an  environmental  assessment  or  an  environmenul  impact  statement  is  necessary  for 
a  proposed  project  should  substantial  controversy  on  environmental  grounds  exist  or  if  other  extraordinary  conditions  or  ciroum.stances 
are  present  that  may  cause  such  activity  to  have  a  significant  environmental  effect. 

Please  Read  All  of  the  Following  and  Check  All  Which  Apply 
D  The  proposed  research  falls  under  the  categorical  exdiision(s)  indicated  below: 


Department  of  .Agriculture  Categorical  Exdusioas 

(found  at  7  GFR  lb.3  and  restated  at  7GFR  3407.6 
(a)(l)(i)  through  (vii)) 

D  (i)  Policy  development,  planning  and  implementation 
which  are  related  to  routine  activities  such  as 
personnel,  organizational  changes,  or  similar 
administrative  functions 

n  (ii)  .Activities  that  deal  solely  with  the  functions  of 
programs,  such  as  program  budget  proposals, 
disbursements,  and  transfer  or  reprogramming  of 
funds 

D  (ill)  Inventones,  research  activities,  and  .studies  such 
as  resource  inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in  context 
and  intensity 

D  (iv)  Educational  and  informational  programs  and 
activities 

□  (v)  Civil  and  criminal  law  enforcement  and 
mvestigative  activities 

n  (vi)  Activities  that  are  advis<5ry  and  consultative  to 
other  agencies  and  public  and  private  entities, 
such  as  legal  counseling  and  representation 

D  (vu)  Activities  related  to  trade  representation  and 
market  development  activities  abroad 


CSRS  Categorical  Exclasions 

(found  at  ■  GFR  3407.6(a)(2){i)  through  (ii)) 

The  following  jategones  of  CSRS  actions  are  excluded  because 
they  have  been  found  to  have  limited  scope  and  intensity  and  to 
have  no  significant  individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(I)    Tlie   following   categories   of  research    programs   or 

projects  of  limited  size  and  magnitude  or  with  only 

short-term  effects  on  the  environment: 

C  <A)    Research     conducted    withm    any    laboratory. 

greenhoasc,   or  other  contained  facility  where 

research     practices     and     safeguards     prevent 

environmental  impacts 

□  (B)     Surveys,  inventories,  and  similar  studies  that  have 

limited  context  and  mmmul  intensity  m  terms  of 
changes  in  the  environment 
n  (C)    Te.'.tmg  outside  of  the  laboratory,  such  as  m  small 

isolated  tield  plots,  which  mvolves  the  routme  u.-^; 
of  fanruliar  chemicals  or  biological  materials 

□  (ii)  Routine  renovation,  rehabilitation,  or  revitalization  of 

physical  facilities,  including  the  acquisition  and 
msullation  of  equipment,  where  such  activity  is  limited 
in  scope  and  intensity 


OR 


L  J       Propiised  re^earch  do«?»  not_{ii\l  into  one  of  the  above  categorical  exclasioas 

(NOTE:  If  checked,  please  attach  an  explanation  of  the  pt)tential  environmenul  impacts  of  the  proposed  research. 
May  require  completion  o(  an  environmental  a.ssessment  or  an  environmental  impact  statement.) 

Please  refer  all  qu«slwn.s  renardinu  the  cuinplttiun  of  this  form  to  the  L'.SDA  National  Bi«>loi;k-al  Impact  Asswsraeni  ProRram  at  (20,1)  40l-wy2. 

Form  CSRS-i:i4    (4/94) 

IFR  Doc.  95-.5991  FiUul  ;)-<»-9.'".:  8:45  am) 

BiLtiMO  coot  a4i*-a-c 


Friday 

March  10,  1995 


Part  VIII 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  92 

Eligible  Applicants  for  the  HOME 

Investment  Partnerships  Program;  Final 

Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  92 

[Docket  No.  R-9S-1775;  FR-3860-F-011 

RIN  2501-AB90 

Eligible  Applicants  for  the  HOME 
Investment  Partnerships  Program 

AGENCY:  Office  of  the  Ser.relary.  HUD 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
e.xisting  interim  rule  for  the  HOME 
Investment  Partnerships  Program  by 
niakiri>{  it  conform  with  the  program 
definition  for  eligible  applicants  in  the 
Indian  Community  Development  Block 
Grant  Program.  This  revision  will 
eliminate  confusion  and  simplify 
ndministration  of  Native  American 
Trib.ll  Programs.  This  final  rule  is 
intended  to  be  effective  for  the  Fist:al 
Year  1995  funding  cycle,  for  which 
,i[)pli(.ations  are  due  April  14.  199.5. 
EFFECTIVE  DATE:  April  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott.  Director.  Housing  & 
Community  Development  Division. 
Office  of  Native  American  Programs, 
room  B-133.  451  Seventh  Street.  S\V.. 
Washington.  DC  20410.  telephone  (2021 
7,">.5-O068  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
persons  may  use  the  TDD  number  by 
contacting  the  Federal  Information 
Relay  Service  on  1-800-877-TDDY  (1- 
HOO-877-83.19)  (a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  HOME  Investment  Partnerships 
Program  (HOME)  was  enacted  under 
title  II  (42  U.S.C.  12701-12839)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625. 
approved  November  28. 1990).  One  of 
the  purposes  of  the  HOME  program  is  to 
provide  funds  to  Indian  tribts  in  order 
to  expand  the  supply  of  decent,  safe, 
sanitary,  and  affordable  housing  for  very 
low-income  and  low-income  Americans. 
Hl'D's  implementing  regulations  for  the 
Indian  HOME  Program  are  found  at  24 
CFR  part  92.  In  a  separate  rulemaking, 
the  riepartment  is  relocating  these 
regulations  to  a  new  24  CFR  part  954. 

.At  the  present  time,  applicants 
eligible  for  grant  assistance  under  the 
Indian  HOME  program  are  defined  as 
Indian  tribes.  This  has  caused  confusion 
.tmong  constituents  for  assistance  under 
HlID-administered  tribal  programs, 
especially  in  Alaska,  and  is  inconsistent 
with  the  definition  of  eligible  applicant 


for  grant  assistance  under  the  Indian 
Community  Development  Block  Grant 
program.  This  final  rule  amends  the 
existing  interim  rule  for  the  HOME 
Investment  Partnerships  Program  by 
making  it  conform  with  the  program 
definition  for  eligible  applicants  in  the 
Indian  Community  Development  Block 
Grant  Program  in  order  to  simplify 
administration  of  Native  American 
Tribal  Programs.  The  revision  is 
intended  to  be  effective  for  the  Fiscal 
Year  1995  funding  cycle,  for  which 
applications  are  due  April  14.  1995. 

II.  lustification  for  Final  Rulemaking 

It  is  HlID's  policy  to  publish  rules  for 
public  comment  before  their  issuance 
for  effet;t.  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  public  procedure  will  be 
omitted,  if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
The  Department  finds  that  in  this  ca.se 
prior  public  comment  is  contrary  to  the 
interest  of  the  public.  This  final  rule 
merely  amends  24  CFR  part  92  by 
incorporating  the  definition  of  "eligible 
applicants"  found  in  the  Indian 
Community  Development  Block  Grant 
Program  in  order  to  eliminate  confusion 
and  simplify  administration  of  Native 
American  Tribal  Programs. 

III.  Other  Matters 

A.  Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  ofNo 
Significant  Impact  is  available  for  public 
inspet;tion  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Do<;ket  Clerk.  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276.  451 
Seventh  Street.  SW..  Washington,  DC 
20410-0500. 

B.  Federalism  Impact 

The  General  Counsel,  as  the 
Dt;signated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612. 
Federalism,  has  determined  that  the 
policies  contained  in  this  final  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 
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C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  final  rule  would 
not  have  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  ;is  those  policies  and 
programs  relate  to  family  concerns. 

D.  Impact  on  Small  Entities 

The  Secretarv,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Regulatory  Agenda 

This  final  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  HOME 
Program  is  14.239. 

List  of  Subjects  in  24  CFR  part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  communitiy  development.  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  part  92.  is 
amended  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  .-}535(a)  and  12701- 
12839. 

2.  Se<:tion  92.602  is  revised  to  read  as 
follows: 

§92.602    Eligible  Applicants  for  HOME 
Funds  for  Indian  Tribes. 

(a)  Eligible  applicants  for  HOME 
funds  for  Indian  tribes  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  hidians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Detemiination  and 
Education  Assistance  Act  (25  U.S.C. 
450)  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local  j 


Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  will  be 
determined  by  the  Bureau  of  Indian 
Affairs  and  eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  Treasury.  Office  of  Revenue  Sharing. 

(b)  Tribal  organizations  which  are 
eligible  under  Title  I  of  the  Indian  .Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
.nny  Indian  Tribe,  band,  group,  nation, 
or  Alaskan  native  village  eligible  under 
that  ad  for  funds  under  this  part  when 
one  or  more  of  those  entities  have 


authorized  the  Tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Eligible  Tribal 
organizations  under  Title  I  of  the  Indian 
Self  Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

(c)  Only  eligible  applicants  shall 
receive  grants.  However,  eligible 
applicants  may  contract  or  otherwise 
agree  with  non-eligible  entities  such  as 
States,  cities,  counties,  or  other 
organizations  to  assist  in  the  preparation 
of  applications  and  to  help  implement 
assisted  activities. 

(d)  To  apply  for  funding  in  a  given 
fiscal  year,  an  applicant  nnist  be  eligible 


as  an  Indian  Tribe  or  Alaskan  native 
village,  as  provided  in  paragraph  (a)  of 
this  section,  or  as  a  Tribal  organization, 
as  provided  in  paragraph  (b)  of  this 
.section,  by  the  application  submis.sion 
date. 

(e)  Applicants  must  have  the 
administrative  capacity  to  undertake  the 
project  proposed,  including  systems  of 
internal  control  necessary  to  administer 
these  projects  effectively. 

Dated:  Man  h  2.  1995. 
Henry  G.  Cisneros, 

Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
(T.D.9S-20] 
RIN  1515-AB70 

Prehispanic  Artifacts  From  El  Salvador 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
imposition  of  import  restrictions  on 
certain  prehispanic  artifacts  from  El 
Salvador.  These  restrictions  are  being 
imposed  pursuant  to  an  agreement 
between  the  United  States  and  the 
Republic  of  El  Salvador  which  has  been 
entered  into  under  the  authority  of  the 
Convention  on  Cultural  Property 
Implementation  Act  in  accordance  with 
the  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
document  also  contains  the  Designated 
List  of  Archaeological  Material 
representing  Prehispanic  cultures  of  El 
Salvador  which  describes  the  articles  to 
which  the  restrictions  apply. 
EFFECTIVE  DATE:  March  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Aspects:  Donnetfe  Rimmer, 
Intellectual  Property  Rights  Branch 
(202) 482-6960. 

Operational  Aspects:  Louis  Alfano, 
Office  of  Trade  Compliance  (202)  927- 
0005. 

SUPPLEMENTARY  INFORMATION 

Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 
The  importance  and  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

The  U.S.  shares  in  the  international 
concern  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  pillage 
has,  on  occasion,  strained  our  foreign 
and  cultural  relations.  This  situation. 


combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apparent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
countries  to  control  illegal  trafficking  of 
such  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub.  L.  97-446, 
19  U.S.C.  2601  et  seq.).  The  spirit  of  the 
Convention  was  enacted  into  law  to 
promote  U.S.  leadership  in  achieving 
greater  international  cooperation 
towards  preserving  cultural  treasures 
that  are  of  importance  not  only  to  the 
nations  whence  they  originate,  but  also 
to  greater  international  understanding  of 
mankind's  common  heritage.  The  U.S. 
is,  to  date,  the  only  major  art  importing 
country  to  implement  the  1970 
Convention. 

During  the  past  several  years,  import 
restrictions  have  been  imposed  on  a 
emergency  basis  on  archaeological  and 
cultural  artifacts  of  a  number  of 
signatory  nations  as  a  result  of  requests 
for  protection  received  from  those 
nations. 

Now,  for  the  first  time,  import 
restrictions  are  being  imposed  as  the 
result  of  a  bilateral  agreement  entered 
into  between  the  United  States  and  a 
signatory  nation.  This  agreement  has 
been  entered  into  in  March  1995, 
pursuant  to  the  provisions  of  19  U.S.C. 
2602.  Accordingly,  the  Customs 
Regulations  are  being  amended  to  reflect 
the  imposition  of  the  restrictions. 
Section  12.104g(a)  is  being  amended  to 
indicate  that  restrictions  have  been 
impo.sed  pursuant  to  the  agreement 
between  the  United  States  and  the 
Republic  of  El  Salvador. 

This  document  contains  the 
Designated  List  of  Archaeological 
Material  representing  Prehispanic 
cultures  of  El  Salvador  which  are 
covered  by  the  agreement.  Importation 
of  articles  on  this  list  is  restricted  unless 
the  articles  are  accompanied  by  an 
appropriate  export  certification  issued 
by  the  Government  of  the  Republic  of  El 
Salvador. 

Because  this  agreement  includes 
categories  of  objects  from  the  Cara  Sucia 
Archaeological  Region  of  El  Salvador 
which  have  been  subject  to  emergency 
import  restrictions,  and  because  those 


restrictions  are  about  to  expire,  Customs 
is  also  amending  paragraph  (b)  of  this 
section  by  removing  the  entry  for  El 
Salvador. 

Designated  List  of  Archaeological 
Material  Representing  Prehispanic 
Cultures  of  El  Salvador 

Pursuant  to  an  agreement  between  the 
United  States  and  the  Republic  of  El 
Salvador,  the  following  contains 
descriptions  of  the  cultural  materials  for 
which  the  United  States  imposes  import 
restrictions  under  the  Convention  on 
Cultural  Property  Implementation  Act 
(P.L.  97-446).  the  legislation  enabling 
implementation  of  the  1970  UNESCO 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import.  Export 
and  Transfer  of  Ownership  of  Cultural 
Property.  The  Designated  List  below 
subsumes  those  categories  of  objects 
from  the  Cara  Sucia  Archaeological 
Region  of  El  Salvador  for  which 
emergency  import  restrictions  have  been 
in  place  since  1987.  With  publication  of 
the  Designated  List  below,  protection  of 
the  Cara  Sucia  material  continues 
without  interruption. 

What  follows  immediately  is  a  list  of 
terms  for  time  periods  and  their 
subdivisions.  Please  note  that  some 
terms  are  overlapping  and  are  used  to 
distinguish  pivotal  intervals  in  regional 
prehistory  (these  terms  are:  Protoclassic. 
Terminal  Classic,  and  Protohistoric). 
Different  references  may  vary  slightly  as 
to  the  beginning  and  end  dates  for  the 
periods  listed  here. 

Archaic  Period:  circa  8000-1700  B.C. 

Preclassic  Period:  1700  B.C.-200  A.D. 

Early  Preclassic:  1600  B.C.-BOO  B.C. 
Middle  Preclassic:  SOOB.C.^OO  B.C: 
Lato  Preclassic:  400  B.C.-200  AD. 

Classic  Period:  200-900  A.D. 

Protoclassic:  200  B.C.-200  A.D 
Early  Classic:  200-600  A.D. 
Late  Classic:  600-900  A.D. 
Terminal  Classic:  800-900  A.D. 

Postclassic  Period:  900-1520  A.D. 

Early  Postclassic:  900-1200  A.D. 
Late  Postclassic:  1200-1520  A.D. 
Protohi-storic:  circa  UOO-l.S.SO  A.D. 

The. following  Designated  List  is 
representational  and  may  be  amended 
as  appropriate. 

1.  Figurines 

la.  Preclassic  Figurines. 

Most  are  solid  ceramic  figurines 
representing  women  with  broad  torsos 
and  thighs,  and  small  or  virtually  flat 
breasts.  These  are  portrayed  in  a  sitting 
or  standing  position.  The  eyes  and 
mouth  were  typically  represented  by 
jabbing  small  holes  into  the  still  wet 
clay  (punctation),  many  times  with  two 


or  three  holes  used  to  depict  each  eye. 
Although  the  bodies  are  crafted  without 
much  detail,  elaborate  coiffures  are 
commonly  shown. 

Dating:  Most  Preclassic  figurines  date 
to  the  Late  Preclassic  (corresponding  to 
the  Chul  and  Caynac  Ceramic 
Complexes  of  western  El  Salvador,  and 
the  Uapala  Phase  of  eastern  El 
Salvador). 

Appearance:  Often  cream  to  white, 
but  may  also  be  red  or  brown  (ranging 
from  dark  brown  to  tan).  Usually  of  very 
fine  textured  clay. 

Size:  Mo.st  range  between  4"  (10  cm) 
to  8"  (20  cm)  in  height.  Examples 
smaller  than  about  4"  may  be  perforated 
for  use  as  pendants.  Rare  figurines  16" 
(40  cm)  or  more  in  height  have  been 
reported. 

Important  Variants:  Some  of  the  larger 
figurines  are  hollow  rather  than  .solid. 
Very  rare  examples  have  movable  arms, 
with  sockets  set  into  the  shoulders  and 
separate  arm  pieces  that  were  actuated 
by  means  of  strings.  Some  figurines 
depict  women  cradling  infants.  Whistle 
mechanisms  are  very  rarely  present. 
Painted  designs  in  black  or  other  colors 
are  very  rare  on  these  figurines. 

Formal  Names:  Bolinas  figurines 
(Boggs  1973a);  Kulil,  Xiquin,  and  Tat 
Complex  figurines  (Dahlins  1978); 
Quelepa  Figurine  Types  1  and  2 
(Andrews  1976). 

lb.  Lepa  Figurines 

Most  are  solid  ceramic  figurines 
representing  standing  humans,  while 
others  are  animal  effigies  that  function 
as  whistles,  whistle  flutes,  or  wheeled 
figurines  incorporating  whistle  fiutes. 

Human  figurines:  These  figurines 
have  a  generally  flattened  appearance 
and  heads  are  usually  crowned  by  a 
broad  and  narrow  headband  (or  hairdo) 
resembling  a  long  bar.  Eyes  are  shown 
by  a  single  punctuation  (to  represent  the 
pupil)  between  two  ridges  defining  the 
eye  itself.  Feet  are  usually  split  in  a  "Y" 
shape  to  help  support  the  figurine.  The 
figurines  may  be  adorned  with 
necklaces  shown  by  a  series  of  clay 
pellets.  Rarely  is  enough  detail  included 
to  determine  which  sex  is  intended  (in 
such  cases  women  are  usually 
represented). 

Pelleted  Tubular  Whistle  Flutes: 
Tubes  with  a  whistle  mechanism  (blow- 
hole) at  one  end  and  a  rolling  pellet 
within,  that  produces  a  continuously 
varying  tone  when  blown  and  tilted  up 
and  down.  Simple  bird  or  monkey 
heads  may  be  added  to  the  instalment's 
hotly. 

Wheeled  Figurines:  Human  or  animal 
effigies  with  four  tabular  legs,  each  with 
a  perforation  to  accept  wooden  sticks  as 
a.vles  for  the  front  and  rear  wheels  (the 


wheels  themselves  were  ceramic  discs 
rarely  found  together  with  these 
artifacts).  Decoration  is  mostly  through 
applique  using  relatively  thick  strips 
and  pellets  of  clay. 

Animal  Effigy  Whistle  flutes:  Made 
from  a  small  sphere  of  clay  with  very 
simple  (schematic)  applique  to 
represent  humans,  birds,  turtles, 
armadillos,  opossums,  and  other 
animals.  In  addition  to  the  whistle 
mechanism,  these  have  one  or  two 
finger  holes  in  their  bodies  that  vary 
their  tone  when  covered.  The  most 
elaborate  examples  may  have  punctate 
and  ridge  eyes  Uke  those  found  in  the 
Lepa  human  figurines.  May  be 
perforated  for  suspension. 

Dating:  Late  Classic  Lepa  Phase  of 
central  and  eastern  El  Salvador, 
represented  in  Quelepa,  Tehuacan,  and 
other  sites. 

Appearance:  Usually  reddish  brown 
to  brick  red,  with  a  rough  or  only 
moderately  smoothed  surface.  Some 
have  a  polished  white  slip  that,  when 
well  preserved,  may  have  elaborate 
designs  painted  in  black,  red,  and/or 
yellow.  Pelleted  tubular  whistle  flutes 
have  been  noted  with  fugitive  (post- 
firing)  white  and/or  blue  paint. 

Size:  Most  human  figurines  range  in 
height  between  5"  (12  cm)  to  10"  (25 
cm).  Unusually  large  examples  are 
known  to  reach  15"  (38  cm)  in  height, 
and  these  tend  to  bear  painted  designs 
more  often  than  the  normal  sized 
figurines.  The  pelleted  tubular  whistle 
flutes  known  are  7"  (18  cm)  or  slightly 
shorter  in  length.  The  wheeled  figurines 
known  range  from  about  3.5"  (9  cm)  to 
5"  (13  cm)  in  length.  The  animal  effigy 
whistle  flutes  measure  about  2-3"  (5-8 
cm)  in  maximum  length. 

Important  Variants:  Larger  figurines 
may  be  hollow  rather  than  solid,  and 
may  either  contain  pellets  to  act  as  a 
rattle,  or  may  be  equipped  with  holes 
for  use  as  a  flute  ("ocarina"). 

Formal  Names;  The  human  figurines 
have  been  classed  as  Lower  Lempa 
Culture  figurines  (Haberland  1961)  and 
as  Quelepa  Figurine  Type  3  (Andrews 
1976).  The  wheeled  figurines  have  been 
termed  Oriental  Type  (Boggs  1973b). 
The  animal  effigy  whistle  flutes  have 
been  referred  to  as  Lepa  Phase  whistles 
(Andrews  1976;  see  also  Boggs  1974). 

Ic.  Cotzumalhuapa  Figurines  and  Molds 

Ceramic  figurines,  usually  hollow  and 
typically  mold  made  in  part  (especially 
heads).  About  half  the  known  examples 
represent  women  and  most  of  the 
remainder  depict  a  variety  of  animals 
(men  are  rare).  Some  representations  of 
plants  and  furniture  (litters)  are  known. 
Whistle  mechanisms  were  optional  for 
all  forms  of  Cotzumalhuapa  figurines. 


Pelleted  tubular  whistle  flutes  and 
recently  identified  Cotzumalhuapa 
wheeled  figurines  are  also  included 
here. 

Molds;  The  molds  used  to  produce 
these  figurines  were  press  molds  made 
of  coarse  textured  fired  clay,  usually 
brick  red  or  reddish  brown  in  color.  The 
working  faces  of  these  molds  present  a 
complicated  depressed  area  that 
produces  the  impression,  while  the 
opposite  side  of  the  mold  is  usually 
rounded  and  carelessly  finished.  A 
sheet  of  wet  clay  was  pressed  into  the 
mold  and  then  carefully  extracted  with 
the  impression  of,  for  examples,  the 
front  half  of  a  female  figurine  (the  other 
half  was  added  by  hand  modeling,  as 
were  optional  details  like  headgear 
should  these  be  absent  from  the  mold 
used). 

Female  Figurines;  The  figurines 
representing  women  have  been  referred 
to  as  "bell-form"  due  to  the  shape  of 
their  conical  hollow  bases.  They  usually 
portray  elaborately  dressed  women, 
adorned  with  necklaces,  earplugs,  and 
large  headgear  of  variable  shape  (but 
often  resembling  a  half  moon).  The 
uniformity  in  portrayal  suggests  that  wt 
are  dealing  with  a  personage,  and  it  is 
not  too  speculative  to  suggest  that  she 
was  an  important  Cotzumalhuapa 
goddess.  Rare  figurines  exist  where  the 
female's  body  is  covered  by  cacao  pods, 
indicating  a  relationship  to  agricultural 
production  and,  in  these  latter  example, 
with  the  intensive  production  of  cacao 
that  has  been  documented  as  an 
important  Cotzumalhuapa  economic 
focus.  Whistle  mechanisms,  when 
present,  are  usually  worked  into  one 
shoulder  (the  larger  female  figurines 
tend  not  to  possess  whistle 
mechanisms). 

Male  Figurines:  The  very  rare  ni|^ 
figurines  are  known  to  include 
representations  of  warriors  (with  clubs 
and  shields)  and  injured  or  disea.sed 
individuals  (one  example  shows  an 
individual  with  patches  of  flesh  missing 
from  the  maxillary  area  and  nose). 

Animal  Figurines:  Among  the  animals 
present  in  Cotzumalhuapa  figurines  are; 
parrots,  vultures,  owls,  doves,  monkeys, 
felines  (probably  jaguars  are  intended), 
bats,  dogs,  deer,  frogs  or  toads,  turtles, 
iguanas,  snakes,  crocodiles,  fish,  clams, 
crabs,  and  others.  These  reflect  the  rich 
fauna  of  the  Cotzumalhuapa  area,  which 
included  mangrove  lined  estuaries,  the 
adjoining  coastal  plains,  and  nearby 
mountain  ranges.  Monkeys  and  parrots 
are,  however,  the  most  common  animals 
depicted.  Most  animal  figurines  have 
whistle  mechanisms.  Because  of  the 
complicated  forms  required  for  animals, 
use  of  molds  may  sometimes  be  limitii: 
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to  face  areas,  and  some  are  entirely  hand 
modeled. 

Plant  Figurines:  Representations  of 
com  cobs  and  cacao  pods  have  been 
found. 

Pelleted  Tubular  Whistle  Flutes: 
Tubes  with  a  whistle  mechanism  (blow- 
hole) at  one  end  and  a  rolling  pellet 
within,  that  produces  a  continuously 
varying  tone  when  blown  and  tilted  up 
and  down.  One  example  is  apparently  a 
bat  effigy,  with  a  bat  head  and  disk 
(representing  the  wings?)  added  to  the 
tubular  body  of  the  instrument. 

Wheeled  Figurines:  Cotzumalhuapa 
wheeled  figurines  have  recently  been 
identified.  One  has  a  tubi-'ar  body  with 
four  tabular  supports,  each  with  a 
perforation  to  accept  the  wooden  sticks 
that  acted  as  axles  for  the  front  and  rear 
wheels.  A  mold-made  dog  head  was 
added  to  one  end  of  the  tube,  and  a  tail 
to  the  other. 

Other  Figurines:  Two  figurines  have 
been  documented  representing  the 
litters  that  were  probably  used  to 
transport  Cotzumalhuapa  elites.  They 
resemble  a  small  rectangular  box  with  a 
canopy,  supported  by  four  spiked  feet. 
A  pair  of  holes  at  each  extreme 
permitted  two  sticks  to  be  inserted  to  act 
as  the  carrying  poles.  On  one  example 
the  canopy  was  modeled  to  represent 
the  stretched  skin  of  a  crocodile 
ar.'^nged  with  the  head  at  one  extreme 
and  the  tail  at  the  other,  with  a  spiked 
crest  running  between  the  two.  Other 
Cotzumalhuapa  modeled  clay  artifacts 
that  may  be  included  as  figurines 
include  objects  resembling  scepters, 
bells,  lidded  boxes,  and  plaques  with 
human  faces. 

Dating:  Late  Classic  products  of  the 
Cotzumalhuapa  culture  which  in  El 
Salvador  included  the  western  coastal 
plain  to  the  upper  drainage  of  the  Paz 
River;  trade  brought  examples  into  Payu 
Ceramic  Complex  contexts  elsewhere  in 
western  and  central  El  Salvador. 

Appearance:  Most  are  brown  (from 
tan  through  reddish  brown)  to  red 
(brownish  red  to  brick  red),  with  a 
coarsely  finished  to  moderately 
smoothed  surface.  Rare  examples  are  of 
Tiquisate  Ware  (characterized  by  a  very 
smooth,  lu.strous.  and  hard  surface, 
(ream  to  orange  in  color),  and  may  be 
ancient  imports  from  the  Pacific  coast  of 
Guatemala.  Traces  of  paint  may  be 
present  (blue,  black,  red,  yellow,  and 
while  have  been  documented):  the  paint 
was  usually  applied  after  firing  and 
tends  to  be  easily  eroded.  Those  parts  of 
figurines  made  without  the  benefit  of 
molds  tend  to  be  rather  carelessly 
modeled. 

Size:  Female  figurines  usually  range 
in  height  from  4"  (10cm)  to  12"  (30cm). 
but  some  rare  specimens  reach  24" 


(BUcm)  and  perhaps  more  in  height. 
Animal  and  plant  figurines  tend  to  be 
small,  typically  ranging  from  3"  (8cm)  to 
6"  (16cm)  in  their  maximum  dimension, 
though  larger  examples  occur.  The 
pelleted  tubular  whistle  fiute  mentioned 
measures  6"  in  length  (16cm).  A 
measurement  for  a  wheeled  figurine  is 
5.5"  (14cm)  in  length.  The  models  of 
litters  are  approximately  9"  (23cm)  in 
length. 

Important  Variants:  Cotzumalhuapa 
use  of  clay  was  very  creative  and  the 
observer  should  expect  figurine  forms 
not  mentioned  here. 

Id.  Payu  Figurine  Flutes  and  Whistles 

Most  Payu  ceramic  figurines  known 
are  musical  instruments  that  have  been 
classified  as  whistles,  whistle  flutes, 
and  flutes  (commonly  called 
"ocarinas").  Ahhough  their  decoration 
varies  considerably,  important 
hallmarks  (when  present)  are  the 
decorative  use  of  parallel  .strips  of  clay 
(sometimes  with  longitudinal  grooves), 
and  applique  of  clay  pellets  with  a 
distinctive  dimple  in  their  center.  Molds 
were  sometimes  employed  to  render  the 
faces  of  humans  and  monkeys.  Human 
faces  may  include  details  commonly 
associated  with  Classic  Maya 
conventions,  including  cheek 
decorations  (from  tatoos  or 
scarification),  extension  of  the  bridge  of 
the  nose  to  above  eye  level,  and/or  a 
steeply  inclined  forehead  (reprasenting 
cranial  deformation). 

Globular  Flutes  ("ocarinas"):  Payu 
figurine  globular  fiutes  have  a  very 
distinctive  construction.  Three  spheres 
of  clay  were  joined  together  in  a  column 
or  in  an  "L"  shape  (and  pierced  at  the 
junctures).  The  uppermost  sphere  was 
equipped  with  a  blow-hole.  Clay  was 
then  packed  around  this  assembly  and 
decorative  elements  added.  All  the  "L" 
shaped  fiutes  known  were  decorated  to 
represent  a  standing  quadruped  animal 
whose  open  mouth  forms  the  blow-hole. 
The  other  (straight)  fiutes  were  almost 
always  modeled  to  represent  a  human 
(either  full-body  or  just  the  head 
portion). 

Tubular  Whistle  Flutes:  Basically  a 
tubular  form  with  a  whistle  mechanism 
(blow-hole)  in  one  end  and  three  to  five 
finger  holes  along  the  body  of  the  tube. 
The  appliqued  head  and  arms  or  a 
monkey  or  human  are  always  present 
next  to  the  blow-hole. 

Whistle  Flutes:  A  small,  spherical 
body  with  a  whistle  mechanism  and  one 
or  two  finger  holes  is  hidden  to  a  lesser 
or  greater  degree  under  effigy 
decoration.  This  decoration  tends  to  be 
notably  more  carefully  executed  and 
detailed  than  Lepa  or  Cotzumalhuapa 
examples.  Examples  include  effigies  of: 


humans  (full-body  or  heads),  monkeys, 
dogs,  birds,  and  reptiles.  Smaller 
whistle  fiutes  may  be  perforated  for 
suspension. 

Dating:  An  artifact  class  belonging  to 
the  assemblage  associated  with  the  Payu 
Ceramic  Complex  (Late  Classic  Period). 

Appearance:  Most  Payu  figurines  are 
of  medium  textured  clay  with  a 
moderately  smoothed  .surface  (and 
almost  always  unslipped).  Color  is 
usually  reddish  brown  but  may  range 
from  tan  to  brick  red.  Traces  of  paint  are 
rare  and  may  include  blue-green,  white, 
yellow,  red,  or  black.  Painted 
decoration,  when  present,  was  usually 
added  after  firing  and  tends  to  easily 
wear  away. 

Size:  Globular  nutes==3-8  '  (8-21  cm); 
tubular  whistle  nutes=6-a"  (15-21  cm); 
whistle  nutes=2-8"  (5-20  cm). 

Formal  Names:  None.  Many  examples 
are  illustrated  in  Boggs  1974  (noted  as 
Late  Classic,  from  western  and  part  of 
central  El  Salvador). 

le.  Guazapa  Figurines 

Early  Postclassic  ceramic  figurines 
whose  style  is  derived  from  central 
Mexico  and  form  part  of  the  Guazapa 
Phase  of  central  and  western  El 
Salvador.  The  Guazapa  Phase  has  been 
interpreted  as  marking  the  large-scale 
migration  of  Nahua  speakers  into  this 
area,  these  being  the  ancestors  of  the 
historical  Pipil- 

Mazapan-Related  Figurines:  Very  fiat 
figurines  whose  rendition  of  the  human 
figure  has  been  compared  to  gingerbread 
cookies.  These  objects  were  made  by 
pressing  a  sheet  of  clay  into  a  mold, 
obtaining  a  thin  (0.75-1"  or  2-3  cm) 
solid  figurine.  The  rear  portion  of  the 
figurine  is  left  unfinished  and  may 
exhibit  finger  marks  from  when  the  clay 
was  pressed  into  its  mold.  The  front 
displays  a  woman  with  a  blouse  with  a 
triangular  front,  coming  to  a  point  in  the 
middle  of  the  waist.  This  type  of  blouse 
was  referred  to  as  a  quechquemiti  in 
central  Mexico  at  the  time  of  the 
Conque.st,  when  its  use  was  restricted  to 
images  of  goddesses  and  goddess 
impersonators.  These  figurines  are  so- 
named  for  their  close  similarity  to 
figurines  of  the  Mazapan  (Toltec)  Pha.se 
of  central  Mexico. 

Toad  Effigies:  Hand  modeled  large 
hollow  toad  effigies.  They  are  usually 
shown  as  sitting  as  erect  as  possible  for 
a  toad,  looking  upwards.  The  front  and 
rear  of  the  toad's  body  is  decorated  with 
strips  and  buttons  of  clay  meant  to 
represent  festive  ribbons  and  bows.  The 
tongue  may  be  shown  hanging  from  the 
mouth.  In  Postclassic  Nahua  mythology, 
toads  were  considered  as  TIaloc's  (the 
rain  god)  helpers,  and  it  was  they  who 
announced  the  coming  of  the  raiiis  (the 


extended  tongues  are  probably  meant  to 
represent  their  thirsty  anticipation  of 
rain).  Due  to  this  association,  some 
examples  are  known  of  toad  effigies  that 
include  two  rings  around  the  eyes  (a 
diagnostic  trait  of  Tlaloc  himself). 

Tlaloc  Bottles:  Bottles  with  a  more  or 
less  spherical  body  crowned  by  a 
straight  tubular  neck  with  a  fiat,  flaring 
rim.  The  body  is  decorated  with  the  face 
of  the  rain  god  Tlaloc  whose  mo.st 
distinctive  trait  is  a  ring  around  each 
eye.  Many  Tlaloc  Bottles  are  in  fact 
plugged  in  the  neck  or  body  and  could 
not  have  actually  functioned  as  vessels. 
Tlaloc  was  considered  to  dwell  in  the 
mountain  peaks  and  pour  out  the  rains 
from  a  bottle;  these  artifacts  were 
probably  hou.sehold  votive  images  of 
that  bottle. 

Very  Large  Effigy  Figurines  or  Statues: 
Hand  modeled  hollow  figurines 
representing  jaguars  and  gods  or  god 
impersonators.  The  larger  examples 
reach  life  size  and  may  truly  be 
considered  as  ceramic  statuar>'  (in  any 
case,  they  have  been  included  under 
"Figurines"  to  facilitate  discussion). 
Known  examples  of  gods  or  god 
impersonators  represent  the  gods  Tlaloc 
(identifiable  by  the  rings  around  his 
eyes),  Mictlantecutli  (represented  as  a 
skeletal  personage)  and  Xipe  Totec 
(portrayed  as  wearing  a  fiayed  human 
skin).  The  largest  figures  may  be  crafted 
in  several  mating  parts  (for  example,  a 
Xipe  Totec  effigy  was  made  in  two  large 
halves  joining  at  the  waist,  with  a 
separate  head).  Seventeen  jaguar  effigies 
were  found  in  one  excavation  at 
Cihuatan;  all  of  these  portray  a  jaguar 
sitting  on  its  haunches  decorated  with 
necklaces  and  a  few  bulbous  objects 
placed  on  different  parts  of  the  body. 

Small  Solid  Figurines:  Hand  modeled 
figurines  of  humans  that  are  usually 
solid  or  mostly  so,  and  that  occasionally 
employed  molds  to  form  the  face.  Mo.st 
appear  to  represent  males  who  may 
carry  war  equipment  (such  as  a  dart 
thrower  or  atlatl)  and  large  headgear. 
These  figurines  tend  to  be  relatively 
small  and  crudely  modeled. 

Wheeled  Figurines:  Small  wheeled 
figurine,  consisting  in  a  tubular  hollow 
body  with  four  tabular  supports,  each 
with  a  hole  to  accept  wooden  sticks 
acting  as  axles  for  the  front  and  rear 
wheels.  The  wheels  are  fiat  ceramic 
disks.  A  tail  was  added  to  one  end  of  the 
tubular  body  and  a  head  to  the  other. 
Examples  are  known  with  deer  heads 
with  antlers,  and  dog  heads  with  tongue 
extended  over  the  lower  lip. 

Dating:  Artifacts  of  the  Early 
Postclassic  Guazapa  Phase  of  central 
and  western  El  Salvador  (at  Cihuatan. 
Igualtepeque,  El  Cajete,  Ulafa,  Santa 


Maria,  Pueblo  Viejo  Las  Marias,  and 
other  sites). 

Appearance:  Generally  reddish  brown 
to  brick  red,  but  may  be  as  light  as  tan 
in  color.  The  surface  may  be  smoothed 
but  not  polished  and  has  a  sandy 
texture.  Many  give  the  impression  of 
having  been  hastily  made.  Traces  of 
white,  black,  blue,  yellow,  and/or  red 
fugitive  paint  have  been  found  on  some 
figurines. 

Size:  Height  of  Mazapan-related 
figurines=6-10"  (15-25  cm);  height  of 
toad  effigies=6-9"  (15-23  cm);  height  of 
Tlaloc  bottles=4-10"  (10-25  cm);  height 
of  very  large  effigy  figurines  or 
statues=24-55"  (61-140  cm);  height  of 
small  solid  figurines=6-18"  (15-30  cm); 
length  of  wheeled  figurines=5. 5-8.5" 
(14-22  cm). 

Formal  Names:  Encompassed  by  the 
Guazapa  Phase,  the  type  site  of  which 
is  Cihuatan  (see  Boggs  1944,  1963, 
1973b,  1976;  Bruhns  1980:  Fowler  1981, 
1990). 

2.  Other  Small  Ceramic  Artifacts 

2a.  Spindle  Whorls  or  Malacates 

Small  ceramic  disc-shaped  artifacts 
with  a  central  perforation.  As  viewed  in 
section,  these  are  thicker  toward  the 
center.  They  may  have  incised  or  mold- 
made  decoration.  These  are  often 
mistaken  for  ceramic  beads  and  many 
may  be  strung  together  for  transport  or 
display. 

Dating:  Late  Classic  to  Protohistoric 
Periods.  Different  varieties  are 
documented  in  relation  to  Late  Classic 
Phases  and  ceramic  complexes  (Lepa, 
Payu,  Tamasha)  through  the  Postclassic 
(Guazapa,  Cuscatlan,  and  others). 

Appearance:  Carefully  formed  and 
smoothed.  Many  were  slipped,  and  run 
the  full  range  of  black  through  brown 
through  red.  Fugitive  white  paint  has 
been  noted  as  a  rare  filler  for  incised 
designs. 

Size:  0.8-1.2"  (2. 1-3. 2cm)  in 
diameter.  Holes  are  always  close  to 
0.25"  (0.6cm)  in  diameter. 

Formal  Names:  Referred  to  as  spmdle 
whorls  or  malacates  (see  for  example 
Longvear  1944;  Sharer  1978;  Andrews 
1976). 

2b.  Ceramic  Seals 

Ceramic  seals  present  a  high-relief 
pattern  on  clay  surface  and  are  thought 
to  have  been  used  with  paint  to  stamp 
designs  for  body  and/or  textile 
decoration.  Some  were  used  to  impress 
designs  on  still-wet  pottery  objects. 
Some  seals  have  been  found  still 
covered  with  red  pigment. 

Seals  may  be  fiat,  with  a  spike  handle 
'on  the  rear,  or  cylindrical  and  u.sed  by 
rolling.  Cylinder  seals  usually  have  a 


central  perforation  that  would  have 
allowed  a  stick  to  be  passed  through  and 
facilitate  their  use  like  rolling  pins. 

Dating:  To  date,  seals  have  been  found 
in  El  Salvador  in  contexts  ranging  from 
the  Late  Preclassic  and  Late  Classic 
Periods  (in  relation  to  the  Chul,  Qiynac 
and  Payu  Ceramic  Complexes  and  the 
Tamasha  Phase). 

Appearance:  Well-smoothed  and 
sometimes  slipped  surfaces.  Color 
ranges  from  black-brown  through 
reddish-brown  and  red. 

Size:  Flat  seals=1.2-5"  (3-13cm)  in 
diameter;  cylinder  seals  may  be  2.4-5" 
(6-12cm)  in  length. 

Formal  Names:  Usually  referred  to  as 
seals  or  stamps,  fiat  or  cylindrical  (see 
Sharer  1978;  Demarest  1986;  Amaroli 
1987). 

2c.  Miniatures 

Very  small  ceramic  objects  made  in 
the  form  of  jars  or  Hasks.  Often  made  of 
a  very  fine  cream  colored  ceramic. 
These  may  be  modeled  to  resemble 
squash  effigies,  or  may  include  stamped 
designs  include  Maya  glyphs,  humans 
forms,  or  animals.  Miniature  vessels 
often  contain  residuals  of  red  pigment. 
Late  Classic  Period. 

Size:  1.5-4"  (4-lOcm)  in  height. 

Formal  Names:  None. 

2d.  Spools 

This  category  includes  several 
varieties  of  spool-shaped  artifacts  that 
functioned  as  earspools  and  as  labrets. 
Often  a  short  tab  extends  from  one  side, 
while  the  other  may  have  modeled  (and 
sometimes  mold  made)  decoration. 
Alternatively,  the  spool  sides  may  have 
incised  decoration.  Early  Preclassic 
through  Postclassic  Periods  (Sharer 
1978;  Amaroli  1987). 

Size:  Normally  do  not  exceed  1.3" 
(3.4cm)  in  their  maximum  dimension. 

3.  Ceramic  Vessels 

3n.  Polychrome  Vessels 

Copador  Polychrome  Vessels: 
Hemispherical  bowls,  bowls  with 
composite  walls,  cylindrical  vases,  and 
jars  with  painted  designs  in  red,  black 
and  optionally  yellowish  orange  on  a 
cream  to  light  orange  base.  The  red 
paint  used  is  almost  always  specular 
(small  flecks  of  crystals  Hash  as  the 
vessel  is  moved  in  strong  light). 
Copador  paste  is  cream  colored  (or 
sometimes  very  light  brown)  and  is  not 
very  hard  or  dense.  Designs  (usually  on 
the  e.xterior)  may  include  bands  of 
motifs  derived  from  Maya  glyphs,  seated 
individuals,  individuals  in  a  swimming 
position,  melon-like  stripes,  birds  or 
other  animals,  and  others.  Rare 
examples  have  excavated  lines  or 
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patterns.  Copador  Polychrome  may 
u->ually  he:  distinguished  on  the  basis  of 
its  spe<:ular  red  paint  and  cream  colored 
past". 

Dating:  Late  Classic  Period  (defined  as 
ii  number  of  the  Payu  Ceramic  Complex, 
also  found  commonly  in  Taniasha  Phase 
deposits  (Cora  SuciaJ). 

Size:  Bowl  diameter  may  vary  from  4- 
12  '  (10-30  cm),  the  height  of  cylindrical 
vases  may  range  from  6-12.5"  (1.5-32 
(  ni),  and  jar  height  ranges  from 
approximately  5-\l"  (12-28  cm). 

Formal  Names:  Referred  to  as  the 
(iopador  Ceramic  Group  (Sharer  197H). 

Gualpopa  Polychrome:  This  type  is 
(losely  related  to  Copador  Polychrome, 
with  which  it  shares  a  cream  colored 
paste  and  the  hemispherical  bowl  form 
(rarer  forms  in  Gualpopa  are:  fiat 
bottomed  bowls  with  vertical  walls,  and 
composite  walled  bowls).  Designs  in 
Gualpopa  are  painted  in  red  (which 
unlike  Copador  is  not  specular)  and 
black  on  a  cream-orange  base.  Gualpopa 
motifs  are  simpler  than  Copador.  Most 
common  are  geometric  designs  (spirals, 
melon"  bands,  chevrons,  and  others), 
but  repeating  birds,  monkeys,  or  designs 
derived  from  Maya  glyphs  may  be 
found. 

Dating:  Late  Classic,  especially  the 
first  part  of  this  period.  Defined  as  a 
member  of  the  Payu  Ceramic  Complex. 

Size:  Diameters  range  from  6-l.'5"  (lf>- 
3H  cm). 

Formal  Names:  Termed  as  the 
Gualpooa  Ceramic  Group  (Sharer  1978). 

Aramoala  Polychrome:  Formerly 
referred  to  as  "false  Copador"  due  to  its 
close  resemblance  to  Copador 
Polychrome.  Arambala  may  be 
differentiated  from  Copador  by  its 
reddish  paste  (contrasting  with 
Copador's  cream  paste)  and  the  use  of 
a  dull  red  paint  (rather  than  Copador's 
specular  red  paint).  Apart  from  these 
two  differences,  however,  Arambala 
closely  duplicates  Copador's  repertoire 
of  vessel  forms,  dimensions,  and 
decoration  (please  refer  to  the 
description  for  Copador  Polychrome  for 
this  information).  A  cream-orange  slip 
was  added  over  Aramhala's  reddish 
paste  to  approximate  Copador's  base 
color,  but  this  slip  of^en  has  a  streaky 
appearance. 

Dating:  Late  Cla.ssic  Period.  A  member 
of  the  Payu  Ceramic  Complex  and 
present  in  the  Tamasha  Phase  of  Cara 
Sucia. 

Size:  (See  the  description  for  Copador 
Polychrome) 

Formal  Names:  Defined  as  the 
Arambala  Ceramic  Group  (Sharer  1978). 

Campana  Polychrome  Vessels:  Flat 
bottomed  bowls  with  flaring  walls, 
usually  large.  Provided  with  4  hollow 
supports  that  may  take  the  form  of 


pinched  cylinders  or  cylinders  with 
human  or  animal  effigies.  Intricate 
painted  designs  were  executed  in  black- 
brown,  dull  red.  and  orange,  on  a  cream 
to  cream-orange  base.  A  large  portrayal 
of  a  human  or  animal  is  featured  on  the 
interior  center  of  these  vessels,  and  the 
rims  often  have  a  distinctive  encircling 
twisted  rope  and  dot  design.  Some 
examples  have  a  few  curving  lines  of 
broad  (up  to  0.5"  or  1.3  cm)  Usulutan 
negative  decoration.  Campana 
Polychrome  paste  is  dense,  hard,  and 
brick  red.  Other  forms  include  small 
bowls  without  supports,  with  flat 
bottoms  and  flaring  walls,  and 
cylindrical  vases  with  bulging  and 
sometimes  faceted  midsections  and 
occasionally  short  ring  bases.  The 
cylindrical  vases  usually  feature  panels 
on  opposing  side  of  the  vessel  with 
human  or  animal  designs,  and  may  have 
very  short  and  wide  tabular  supports. 

Dating:  Late  Classic  Period.  Present  in 
association  with  the  Payu  Ceramic 
Complex  (Sharer  1978),  the  Lepa  Phase 
(Andrews  1976).  and  the  Tamasha  Phase 
(Amaroli  1987). 

Size:  The  large  bowls  with  supports 
range  from  10-20"  (25-50  cm)  in 
diameter.  The  small  bowls  without 
supports  are  usually  6-9"  (16-22  cm)  in 
diameter.  Cylindrical  vases  range  in 
height  from  7-10"  (18-25  cm). 

P'ormal  Names:  lermed  as  the 
Campana  Polychrome  Ceramic  Group 
(Sharer  1978). 

Salua  Polychrome:  Mostly  cylindrical 
vases,  usually  with  very  short  and  wide 
tabular  .siip|)orts.  The  larger  examples 
may  have  two  opposing  modeled  head 
handles  just  below  the  rim  representing 
monkeys  or  other  animals.  Bold  designs 
are  painted  on  a  cream  to  orange  base, 
using  different  combinations  of  black, 
dull  red.  dark  orange,  and  yellow.  The 
normally  invisible  paste  is  brick  red. 
Black  was  often  used  to  create  ample 
panels  (or  even  to  cover  almo.st  the 
entire  vessel)  as  a  backdrop  for  featured 
designs.  The  principal  designs  are 
strikingly  displayed  and  can  include: 
mat  patterns  (petates),  twisted  cord 
patterns,  animals  (jaguars,  parrots,  owls, 
and  others),  humans,  sea  shells, 
ballcourts  (represented  by  a  two  or  four 
colored  "F'-shaped  drawing)  and  other 
motifs.  Humans  are  often  arrayed  in 
finely  detailed  costumes  and  may  be 
represented  playing  musical 
instruments,  sowing  with  a  digging 
stick,  armed  for  battle,  seated  within  a 
structure,  or  in  other  attitudes.  A 
de<;orative  option  was  to  excise  or  stamp 
designs  in  panels  or  registers. 

The  remainder  of  the  vessel  (or,  if  a 
featured  motif  is  lacking,  all  of  the 
vessel)  is  decorated  with  panels  and 
registers  with  circumferencial  bands 


near  the  rim  and  geometric  patterns 
elsewhere.  Other  vessel  forms  known 
for  Salua  are  short  cylinders  ranging 
grading  into  bowls,  convex  walled 
bowls  (i.e..  with  bulging  sides), 
composite  walled  bowls,  and  jars. 
Strangely  enough,  despite  their 
exceptional  decoration,  colored  stucco 
was  sometimes  used  to  cover  areas  of 
Salua  vessels  (when  eroded  this  stucco 
leaves  chalky  traces).  Salua  vessels  have 
rarely  been  found  filled  with  red 
pigment. 

Dating:  Late  Classic  (associated  with 
the  Payu  Ceramic  Complex  and  the  Lepa 
Phase). 

Size:  The  cylindrical  vessels  grade 
into  vertical  walled  bowls  over  a  range 
of  heights  from  3.5-12.5"  (9-32  cm). 
Bowl  diameters  range  from  6-12"  (1.5- 
30  cm). 

Formal  Names:  The  name  Salua  is  a 
local  term  employed  in  the  National 
Museum  of  El  Salvador.  It  has  been  long 
recognized  that  probably  several 
different  ceramic  groups  are  lumped 
under  this  term,  and  that  at  lea.st  somi; 
of  these  groups  probably  correspond 
with  the  so-called  Ulua  or  Sula  Valley 
Polychromes  of  neighboring  Honduras 
(which  in  recent  years  have  been 
divided  among  several  ceramic  groups). 
Sharer  (1978)  cites  Salua  as  a  special 
group  of  the  Payu  complex,  termed 
Special:  Polychrome  B.  and  he  also 
mentions  the  name  Salua  Polychrome. 
At  Quelepa  it  was  noted  as  an  unnamed 
ceramic  group  referred  to  as  Dark 
Orange  and  Black  on  Orange  (Andrews 
1976).  Several  examples  are  illustrated 
in  Longyear  1944  and  1966.  It  is 
interesting  to  note  the  relative 
abundance  of  Salua  Polychrome  in 
national  and  private  collections  in  LI 
Salvador  in  comparison  w  ith  Honduran 
collections. 

Quelepa  Polychrome:  Hemispherical 
and  composite  wall  bowls,  and  jars; 
bowls  may  have  basal  flanges  or  slight 
angle  changes  near  the  rim.  Bowls  may 
have  small  solid  or  larger  hollow 
supports.  Quelepa  Polychrome  has  a 
hard  and  very  white  base  (slip)  over  a 
fine  red  paste.  On  this  while  base  were 
painted  designs  in  orange  (often  applied 
as  a  wash  over  most  of  the  vessel),  red 
and  black;  very  rarely  a  purple  paint 
may  be  present.  Designs  include 
"checkerboards",  sunbursts,  circles, 
bands,  wavy  lines,  and  others.  Animals 
may  be  depicted  on  the  interior  or 
exterior  (jaguars,  birds,  and  monkeys 
have  been  noted). 

Dating:  Late  Cla.ssic  (a  member  of  the 
Lepa  Ceramic  Complex). 

Size:  Bowls  may  measure  from  4..5- 
1.5"  (11-38  qcm)  in  diameter 


Formal  Names:  Termed  as  the 
Quelepa  Polychrome  Ceramic  Group  in 
Andrews  1976. 

Los  Llanitos  Polychrome:  Flaring 
walled  bowls,  most  or  all  with  solid 
tabular  supports  (supports  may  have 
effigy  decoration).  A  cream  colored  slip 
was  applied  a  red  paste.  Orange  paint 
was  applied  to  the  entire  interior  of  the 
bowl  and  in  small  areas  bordered  by 
black  on  the  exterior.  In  addition  to 
orange  and  black,  colors  may  include 
dull  red.  sepia,  and  rarely  purple.  Two 
designs  diagnostic  of  Los  Llanitos 
Polychrome  are  a  "five-fingered  Hame" 
and  stacks  of  three  or  four  horizontal 
bars  of  decreasing  length. 

Dating:  Late  Classic  (a  member  of  the 
Lepa  Ceramic  Complex). 

Size:  7-12.5"  (18-32  cm)  in  diameter. 

Formal  Names:  Termed  Los  Llanitos 
Polychrome  by  Longyear  (1944)  and  as 
the  Los  Llanitos  Polychrome  Ceramic 
Group  by  Andrews  (1976). 

"Chinautla"  Polychrome:  Flaring 
walled  bowls  with  fiat  bases  and  3  or  4 
hollow  conical  supports  with  simple 
applique.  Red  and  black-browm  designs 
were  painted  over  a  cream  slip  in 
^^gisters.  including  spirals,  stepped 
frets,  bars,  and  dots. 

Dating:  Late  Postclassic  (a  member  of 
the  Ahal  Ceramic  Complex). 

Size:  6.5-10"  (17-26  cm)  in  diameter. 

F"ormal  Names:  First  defined  in 
Chalchuapa  as  the  Chinautla  Ceramic 
Group  in  Sharer  (1978)  due  to  its 
similarities  with  the  "Chinautla 
Polychrome  tradition"  found  mostly  in 
the  Guatemalan  highlands.  Most  would 
probably  now  agree  that  this  tradition 
may  be  subdivided  into  several  distinct 
and  locally  distributed  ceramic  groups, 
of  which  the  Chalchuapa  variety  would 
be  one. 

Machacal  Purple  Polyc:hrome:  Bowls 
(htimispherical.  composite  walled,  or 
vertical  walled  with  convex  bases).  With 
the  exception  of  vertical  walled  bowls, 
these  may  be  supported  by  ring  bases, 
pedestal  ba.ses  or  4  hollow  cylindrical 
supports.  Possesses  an  orange  base  slip 
with  red  and  dark  purple  designs. 
Purple  designs  in  the  form  of  an 
horizontal  "S"  on  the  vessel  exterior  are 
common.  Vessel  bottoms  usually  have  a 
simple  purple  design  that  some  people 
have  considered  to  vaguely  resemble  a 
bird.  The  generous  use  of  purple  paint 
on  an  orange  base  slip  is  a  distinctive 
characteristic  of  this  variety. 

Dating:  End  of  the  Early  Cla.ssic  and 
beginning  of  the  Late  Classic. 

Size:  5-11.5"  (13-29  cm)  in  diameter 

Formal  Names:  Termed  Red  and 
Purple  on  Orange  by  Boggs  (in  Longyear 
1944).  and  Machacal  Purple-polychrome 
by  Sharer  (1978). 


Nicoya  Polychrome:  Hemispherical 
bowls,  bowls  with  rounded  to  almost 
flat  ba.ses  and  flaring  walls  (these  may 
have  three  hollow  cylindrical  or  conir^il 
supports  with  effigy  decoration  as  an 
option,  often  in  the  form  of  bird  heads), 
cylindrical  vases  with  ring  bases,  jars. 
Red,  black,  and  yellow  paint  was 
applied  over  a  very  smooth  white  slijj 
with  a  "soapy"  texture.  Usually  over 
half  of  the  vessel  was  left  white.  Designs 
include  registers  with  geometric 
designs,  human  figures,  and  others.  Rare 
vessels  may  have  unusual  forms  and 
appendages. 

Dating:  Early  Postclassic. 

Size:  Bowls  range  from  6-11'  (1.5-28 
cm)  in  diameter;  cylindrical  vases  range 
from  6.5-12"  (17-30  cm)  in  height. 

F'ormal  Names:  Long  called  Nicoya 
Polychrome  due  to  its  relationship  with 
the  different  varieties  grouped  under 
that  name  first  defined  for  Nicaragua 
and  Costa  Rica.  The  variety  found  in  El 
Salvador  differs  sufficiently  from  those 
varieties  in  forms  and  decoration  to  be 
considered  as  an  additional  type. 

Chancala  Polychrome:  Hemispherical 
bowls,  often  slightly  flaring  from  just 
under  the  rim.  A  cream  base  slip  (often 
streaky  in  appearance)  was  painted  with 
designs  in  brown-black  and  red. 
Animals  rendered  in  a  distinctive 
silhouette  style  were  painted  on 
opposing  sides  of  the  exterior  (monkeys, 
lizards,  and  birds  seem  to  be 
repre.sented).  with  large  solid  circles, 
squares  or  cross-hatch  designs  between 
the  two.  The  upper  portion  of  the 
exterior  body  is  divided  by  bands  in  a 
regi-ster  holding  step  frets,  circles,  and/ 
or  other  designs. 

Dating:  Late  Classic. 

Size:  6-8"  (1.5-20  cm)  in  diameter. 

Formal  Names:  Termed  Chancala 
Polychrome  by  Boggs  (1972). 

Salinitas  Polychrome:  Known  in  bowl 
forms  with  a  streaky  cream  to  orange 
base  slip.  Black  circumferencial  bands 
define  registers  that  usually  enclose 
alternating  spirals  and  stylized  animals 
outlined  in  black  with  orange  infilling. 

Dating:  Late  Classic  Period. 

Formal  Names:  Termed  Salinitas 
Polychrome  by  Boggs. 

3b.  Vessels  With  Usulutan  Decoration 

Here  are  included  several  different 
varieties  of  ceramics  that  prominently 
feature  Usulutan  decoration  as  their 
distinctive  trait.  Usulutan  decoration  is 
a  negative  technique,  resulting  in  light- 
colored  lines  against  a  darker 
background.  The  light  lines  were 
achieved  by  applying  a  resist  substance 
and  then  covering  the  vessel  with  a  slip 
that  fired  a  darker  color.  Since  this 
failed  to  adhere  to  the  areas  with  resist, 
these  maintained  their  lighter  shade  (a 


simplified  explanation).  In  its  most 
elaborate  version,  the  resist  substance; 
was  applied  with  a  multiple  brush  with 
as  many  as  seven  small  brushfjs  fastened 
in  a  row,  allowing  the  creation  of 
swirling  parallel  lines.  The  l>as('  color 
on  these  vessels  ranges  from  salmon 
pink  to  dark  yellow,  with  the  lines  being 
a  lighter  .shade  of  the  same.  Some 
varieties  have  red  paint  added  as  rim 
bands  or  (in  the  case  of  the  Chilanga 
Ceramic  Group)  simple  designs.  Formal 
uanies  for  the  ceramic  groups 
considered  here  are:  Jicalapa.  Puxllu. 
Izalco.  and  Cliilanga  (Sharer  1978. 
Demare.st  1986,  Andrews  1976). 

3r..  Plumbate  Vessels 

Unpainted  vessels  with  a  glazed 
appearance.  Surface  color  ranges  from 
dark  brown-black  to  lead-colored  to 
salmon-orange,  and  sometimes  all  an' 
found  on  a  single  vessel.  Some  areas 
may  be  iridescent.  This  is  an  extremely 
hard  ceramic  and  "rings"  when  tapped. 
Vessel  forms  include  a  variety  of  forms 
of  jars,  bowls,  cylindrical  vases,  and 
may  even  include  figurines.  Effigy 
decoration  is  common. 

Dating:  Terminal  Classic  (San  Juan 
variety)  and  Early  Postclassic  (Tohil 
variety). 

Formal  Names:  Both  San  Juan  and 
Tohil  varieties  are  found  in  El  Salvador 
(Sharer  1978).  It  is  interesting  to  note 
that  approximately  one  third  of  all  Tohil 
vessels  recorded  in  the  only  pan- 
Mesoamerican  inventory  to  date  wewf 
from  El  Salvador  (Shepard  1948). 

3d.  Olocuilta  Orange  and  Santa  Tc<.la 
Red  Vessels 

The.se  two  distinctive  varieties  of  Liite 
Preclassic  ceramic  vessels  share  many 
forms  and  types  of  decoration.  Fomis 
include  a  variety  of  bow  Is  that  may  have 
very  wide  everted  rims  with  scalloped 
and  incised  designs  (in  extreme  cases 
the  rims  may  be  extended  to  form  fish 
or  other  animal  effigies  when  viewed 
from  above).  Bowls  may  also  include 
faceted  flanges.  Some  bowls  may  take 
the  form  of  toad  effigies.  Usulutan 
decoration  (very  often  poorly  pa'ser\  ed) 
may  be  present.  The  Santa  Te<;la  Red 
variety  is  di.stinguished  by  its  dense 
dark  red  slip,  while  Olocuilta  Orange 
has  a  light  orange  slip  (often  with  a 
powdery  texture  when  slightly  eroded). 
Santa  Tecla  Red  may  have  graphite 
rubbed  into  grooves. 

Dating:  Late  Preclassic  (Chul  and 
Caynac  Ceramic  Comple.xes). 

Formal  Names:  Santa  Tecla  and 
Olocuilta  Ceramic  Groups  (Sharer  1978; 
£)emarest  1986).  Please  note  that  in 
these  sources  "Olocuilta"  (which  is  the 
name  of  a  Salvadoran  town)  was 
mis.spelled  "Olocuitla". 
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3e.  hicised  or  Excised  Vessels 

Here  are  considered  different  varieties 
of  ceramic  vessels  whose  salient  visual 
trait  is  decoration  based  on  incision  or 
excision. 

Pinos:  Pinos  vessels  have  a  smooth 
streaky  black  to  brown  slip  with  (post- 
slip)  incisions  on  the  exterior  forming 
geometric  designs.  These  incisions  are 
sometimes  filled  with  red  or  white 
pigment.  Forms  include  a  variety  of 
bowl  forms.  Defined  as  part  of  the  Chul 
and  Caynac  Ceramic  Complexes  of  the 
Late  Preclassjc  Period  (Sharer  1978; 
Demarest  1986). 

Lolotique:  A  variety  of  bowl  forms  of 
a  dark  and  dull  red  color  with  fine  post- 
slip  incised  geometric  patterns.  Defined 
as  part  of  the  Chul  and  Caynac  Ceramic 
Complexes  of  the  Late  Preclassic  Period 
(Sharer  1978;  Demarest  1986). 

Chalate  Carved:  Cylindrical  vessels 
with  a  band  of  false  glyphs  or  geometric 
designs  car\'ed  below  the  rim.  Details 
within  this  excavated  band  may  be 
emphasized  with  incision.  Vessel  bodies 
are  usually  tan  colored,  and  cream  slip 
was  .sometimes  added  over  the  exterior, 
avoiding  the  carved  band  which 
.sometimes  was  painted  with  red  slip. 
When  the  cream  slip  is  present,  negative 
designs  of  dots,  circles,  water  lilies,  or 
egrets  may  be  barely  visible  on  the 
vessel  body.  The  name  of  this  Late 
Classic  type  is  provisional  and  was 
proposed  by  Boggs  based  on  its 
abundance  in  the  Chalatenango  area. 

Red  Excised:  Cylindrical  vessels  with 
a  band  of  false  glyphs  or  geometric 
decoration  excised  below  the  rim  and 
vertical  excised  grooves  u,sually 
covering  the  rest  of  the  exterior, 
sometimes  with  two  opposing  excised 
panels  representing  animal  heads  or 
other  de.signs.  Slipped  with  a  dark  red- 
orange  color.  Short  solid  tabular  or 
nubbin  supports  may  be  present. 
Provisional  name  for  a  Late  Classic  type 
common  in  central  El  Salvador. 

Cotzumalhuapa  Incised  Cylindrical 
Vases:  Cylindrir>al  vases,  orange  to 
brown  in  color,  with  fine  incision 
including  geometric  motifs  and 
monkeys.  The  rim  area  is  distinguished 
by  a  band  or  groove.  Late  Classic  Period. 

3f.  Vessels  With  Red  Decoration 

Here  are  grouped  together  varieties  of 
ceramic  vessels  who.se  principal 
decoration  was  executed  in  red  paint. 

Marihua  Red  on  Buff:  Forms  include: 
hemispherical  bowls,  bowls  with 
rounded  bases  and  flaring  walls  (these 
usually  have  three  hollow  or  cylindrical 
supports,  sometimes  in  the  form  of  bird 
heads),  and  jars  with  three  handles. 
Broad  red  lines  forrti  geometric  designs 
on  the  buff  colored  interior  of  bowls  and 


the  exterior  of  jars.  Designs  include  arcs, 
crosses,  step  frets,  ehecatcozcatl  (split 
snail  shell  motif),  and  others.  Very  rare 
are  finely  incised  designs  in  a  band  on 
the  exterior  of  bowls.  Postdassic  Period 
(Haberland  1964). 

Guarumal:  Almost  all  known 
examples  are  jars.  Part  of  the  jar  exterior 
(reddish  brown  in  color)  is  painted  with 
a  dense  and  hard  red  paint  that  is  finely 
crazed.  The  paint  may  cover  the  upper 
portion  of  vessels,  or  may  be  distributed 
as  panels,  large  dots  or  arcs.  Rarely  the 
entire  vessel  exterior  is  covered  in  red. 
A  decorative  option  was  to  apply  white 
paint  in  circles  (applied  with  a  hollow 
(uine)  and/or  zigzagging  lines.  This 
white  paint  is  also  very  hard  and  was 
applied  over  red  painted  areas.  A  small 
rabbit  applique  may  appear  on  the 
vessel  body.  Late  Classic  Period 
(Beaudry  1983). 

Delirio  Red  on  White:  Hemispherical 
bowls  (sometimes  made  into  an 
armadillo  effigy  by  means  of  a  shingled 
exterior  and  appliqued  head  and  tail), 
bowls  with  fiat  or  slightly  rounded 
bottoms  and  flaring  walls  (the.se  may 
have  hollow  cylindrical  supports),  jars 
(which  may  have  a  pair  of  effigy  head 
handles  below  the  rim),  and  other  minor 
forms.  A  hard  white  slip  was  painted  in 
red  with  very  intricate  geometric 
designs.  Naturalistic  forms  are  very  rare. 
Late  Classic  Period  (Lepa  Ceramic 
Complex — Andrews  1976). 

Cara  Sucia  Red  Painted:  Jars  with  dull 
red-orange  paint  over  a  cream-orange 
slip.  The  lower  body  is  divided  by 
vertical  pairs  of  bands.  Birds  or  other 
motifs  may  be  painted  on  the  shoulder 
of  the  vessel.  Late  Classic  Period. 

3g.  Jars  With  Modeled  Effigy  Faces 

Here  are  grouped  together  different 
varieties  of  ceramic  jars  that  sharing  the 
presence  of  effigy  faces  or  heads  applied 
to  the  vessel  neck.  Motifs  include:  old 
man.  man  with  goatee  and  closed  eyes, 
monkey,  bird,  and  schematic  humans. 

3h.  Tiquisate  Vessels 

Tiquisate  vessels  are  entirely  orange 
(ranging  from  light  cream-orange  to 
deep  orange  in  color).  Their  surface  is 
ver>'  hard  and  may  "ring"  when  tapped. 
Vessel  forms  include  hemispherical 
bowls  and  cylindrical  vases.  Decoration 
may  take  the  form  of  rows  of  bosses, 
incised  geometric  designs,  or  stamped 
scenes  of  humans,  animal  heads, 
twisted  bands,  or  other  designs.  Late 
Classic. 

3i.  Fine  Paste  Vessels 

Forms  include  small  flat  bottomed 
howls  with  vertical  walls  and  hollow 
rattle  supports,  and  piriform  vessels 
with  ring  ba.ses.  Vessels  walls  are  very 


thin  and  "ring"  when  tapped.  An  orange 
may  be  applied  to  the  vessel  with  the 
exception  of  the  base.  Fine  incising  may 
be  found  on  the  exterior  of  bowls  and 
may  retain  white  and  blue  post-fire 
paint.  Terminal  Classic  Period. 

3j.  Cara  Sucia  Pede.stal-based  Bow  Is 

A  distinctive  type  of  bowl  with  a  tall 
pedestal  base.  The  bowls  often  have  a 
basal  flange,  and  red  painted  zones  are 
sometimes  found  on  the  interior.  Lat« 
Classic  Period. 

3k.  Stuccoed  Vessels 

Here  are  grouped  a  variety  of  vessel 
forms  and  types  whose  common 
denominator  for  the  purposes  at  hand  is 
the  presence  of  stuccoed  decoration. 
The  stucco  involved  is  usually  a  white 
kaolin  clay  with  blue,  blue-green,  red. 
yellow,  or  brown  pigment  mixed  in.  and 
probably  had  (originally)  an  organic 
binder  or  agglutinate.  Since  that  binder 
long  since  ceased  to  function,  the 
stuccoed  decoration  tends  to  be  very 
fragile.  Designs  are  usually  simple 
bands  or  geometric  motifs,  but 
occasionally  human  or  animal  figures 
may  be  repre.sented.  Entirely  stuccoed 
vessels  seem  to  be  most  common  in  the 
Late  Classic,  and  perhaps  especially  so 
in  the  Terminal  Classic. 

31.  Guazapa  Scraped  Slip  Vessels 

Jars  with  a  brown  body,  over  which 
was  applied  a  cream  colored  slip  that 
was  finger  dragged  (like  finger  painting) 
while  it  was  still  wet.  creating  curving 
or  wavy  designs.  A  reddish-orange  wash 
was  sometimes  applied  over  the  scraped 
slip.  Early  and  Late  Classic  Periods. 

3m.  Ancient  Imports:  Late  Classic 
Palmar  and  Other  Lowland  Maya 
Ceramics 

Several  vessels  of  so-called  "Peten 
Glossware"  have  been  found  in  El 
Salvador  that  include  the  formally 
defined  Palmar  Ceramic  Group,  and 
may  also  include  examples  of  the 
Saxche  Ceramic  Group  and  others 
(Sharer  1978).  To  date,  three  such 
vessels  have  been  found  in  scientific 
excavation  (one  in  a  Tazumal  tomb  in 
the  1940's.  a  Palmar  vessel  in  an 
offering  with  an  eccentric  flint  in  San 
Andres  in  the  1970's.  and  a  Palmar 
vessel  in  a  grave  on  the  outskirts  of  San 
Salvador  in  1993).  Several  others  have 
been  documented  in  looting  situations, 
including  three  recorded  by  Sharer 
(1978).  and  in  private  collections. 
Although  these  vessels  were  not  made 
in  the  territory  of  El  Salvador,  they  were 
definitely  ancient  imports  and  as  sue  h 
form  part  of  Salvadoran  cultural 
heritage,  providing  important  teslunon\ 


relative  to  long-distance  social  and 
••conomic  relationships. 

Forms  include  bowls  with  flat  or 
slightly  rounded  bottoms  and  walls 
ranging  from  slightly  flaring  (nearly 
vertical)  to  broadly  flaring  walls; 
shallow  simple  bowls;  tecomates 
(spherical  fonns  with  a  small  orifice); 
and  cylindrical  vases.  Bowls  may  have 
ring  bases,  hollow  cylindrical  support.s, 
or  other  forms  of  supports.  Decoration 
consists  of  an  orange  or  cream  ba.se  slip 
over  which  were  painted  designs  in 
black,  red,  and  sometimes  yellow. 
Designs  include:  glyph  bands;  humans 
standing,  seated,  dancing,  or  in  other 
attitudes:  heads  (human,  animal.  God  K. 
and  others);  animals  in  different 
.positions:  and  other  themes  rendered  in 
Late  Classic  Lowland  Maya  style. 

4.  Camniic  Drums 

Ceramic  drums  comprise  a  globular 
body  with  a  short  rim  on  one  extreme 
(over  which  the  drum  surface  was 
stretched)  and  a  long  open  shaft  on  the 
other  extreme  (which  served  as  a  stand). 
The  body  may  have  incised  decoration. 
Surfaces  are  usually  slipped  and  well 
polished,  and  may  range  from  dark 
hrown-black  to  brown  to  brownish  red 
in  color.  Late  Classic  Period. 

5.  Invtuise  Burners 
,'>a.  I-ndle  Censers 

This  category  groups  together  a 
variety  of  different  spoon  or  ladle 
shaped  incense  burners.  These  have  a 
handle  (which  may  be  a  hollow  tube  or 
a  flattened  loop)  whic:h  supports  the 
"spoon"  or  "ladle"  that  actually  held 
the  embers  over  which  incense  was 
sprinkled.  The  ladle  portion  may  have 
holes  perforated  to  facilitate  the 
( ircidation  of  air.  and  in  the  taller,  more 
cup-like  versions  these  holes  may  take 
the  form  of  crosses  or  step  fret;  (these 
iire  the  so-called  "Mixteca-Pucbla"  .style 
censers).  Animal  heads,  claws,  or  other 
effigies  may  be  added  to  end  of  the 
haiidle. 

.■^b.  Three-pronged  Censers 

Standing  cylinders  witli  three  vertical 
prongs  at  the  top  and  two  long  vertical 
flanges  on  the  sides.  Effigy  faces  may  bo 
added  to  the  vessel  bodies  (bats  have 
been  noted).  Post-fire  paint  added  in 
red.  orange,  and  white.  Late  Preclassic 
and  Early  Classic  Periods  (Sharer  1978). 

.Sc.  Ix)lotique  Spiked  Censers 

The  bowl-shaped  c:enser  body  is 
supported  by  a  tall  pedestal  ba.se  with 
perforations  in  the  form  of  two  large 
squares  or  circles,  or  slits.  Short  spikes 
c;over  the  base  and  body  May  retain 
remnants  of  post-fire  red  or  white  paint, 
late  Classic  Period  (Andrews  1978). 


Sd.  Las  Lajas  Spiked  Censers 

Large  hourglass-shaped  censer 
covered  by  short  spikes.  Incised  or 
modeled  decoration  may  be  found  on 
the  everted  rims  found  at  top  and 
bottom.  An  internal  shelf  may  be 
present  to  hold  the  large  clay  dish  that 
supported  the  embers.  Early  Postdassic 
Period  (Fowler  1981). 

5e.  San  Andres  Stone  Censers 

Squat  barrel-shaped  censers  of  hard 
volcanic  stone  with  columns  of  spikes 
on  part  of  the  exterior.  The  upper  part 
of  these  censers  have  a  dish-like 
depression  to  contain  embers.  Late 
Clas.sic  Period. 

5f.  Large  Effigy  Censers 

Different  varieties  of  censers  whose 
common  traits  are  their  relatively  large 
size  and  the  prominent  presence  of 
elaborate  effigies  covering  nvuch  or  all  of 
the  censer  body.  In  extreme  cases,  the 
censer  is  entirely  concealed  within  a 
virtual  ceramic  sculpture.  As  an 
alternative  to  a  single  large  effigy,  some 
present  several  figures  on  a  single 
censer,  or  a  single  element  (like  a  head) 
repeated  several  times.  Recorded  effigies 
have  included:  the  god  Tlalcx; 
(identifiable  by  a  large  ring  around  eacJi 
,eye);  an  individual  with  bulbous 
protruding  eyes;  the  god  Xipe  Totec 
(appearing  as  an  individual  wearing  a 
Hayed  human  skin);  jaguars;  monkeys; 
iguanas;  large  saurians  (so-called  Earth 
Monsters),  GIU  (a  manifestation  of  the 
Sun  god  identifiable  by  a  twisted  cord 
extending  vertically  between  the  eyes 
and  catfish-like  barbels  curling  from  the 
sides  of  the  mouth);  and  others.  Mo.stly 
late  Classic  and  Postdassic  Periods. 

.Sg.  Cotzumalhuapa  Goblet  Censers 

Large  goblet  shaped  vessel  forms 
(essentially  a  large  bowl  with  walls  that 
begin  as  vertical  and  midway  to  the  rim 
moderately  flare  outward,  with  a 
pedestal  base),  usually  with  signs  of 
burning  on  the  interior  base.  These 
censers  may  be  unadorned,  or  may  have 
two  or  three  hollow  head  effigies  rising 
directly  from  the  rim.  or  they  may  have 
many  small  effigy  heads  attached  in  a 
row  around  the  vessel  just  below  its  rim 
(monkey  and  iguana  heads  have  been 
documented).  Lids,  when  present,  may 
appear  as  inverted  bowls,  with  or 
without  an  effigy  figure  on  top  (one 
example  has  a  large  seated  monkey). 
Late  Classic  Period. 

6.  Mash  mom  Effigies 

Though  some  regard  these  as  phallic 
effigies,  most  agree  that  mushrooms  are 
repre.sented.  Two  varieties  are  presented 
here. 


6a.  Ceramic  Mushroom  Effigies 

Tall  hollow  bases  rise  from  a  flaring 
baseand  taper  upwards  to  support  the 
mushroom  "cap".  The  body  may  be 
plain  or  may  carry  red  paint  and  fine 
incisions  (usually  in  the  form  of  rows  of 
triangles).  Probably  Late  Preclassic;  and 
Early  Classic  Periods. 

6b.  Stone  Mushroom  Effigies 

Usually  made  of  fine-grained  volcanic 
stone.  The  shaft  of  the  mushroom  rises 
from  a  base  that  may  be  cylindrical  or 
square,  and  CKxasionally  has  short 
supports.  Near  the  "cap"  may  often  be 
found  two  raised  bands  representing  the 
point  from  which  the  rap  separates  from 
its  stem  as  it  opens.  Late  Preclassic:  and 
Early  Classic  Periods. 

7  Stone  Sculpture 

7a.  Preclassic  Animal  Head  Sculptures 

Monumental  sculptures  in  volcanic 
stone  representing  very  stylized  animal 
heads  (Demarest  1986).  These  have 
usually  been  interpreted  as  jaguar 
heads,  but  reptilian  elements  may  al.so 
be  present.  These  were  apparently 
architectural  elements  associated  with 
Late  Preclassic  Period  pyramids. 

7b.  Cotzumalhuapa  Sculpture 

Monumental  sculptures  in  volcanic 
.stone  in  the  Cotzumalhuapa  style  (see 
Parsons  1967.  1969).  Themes  known 
from  El  Salvador  include:  a  snake 
emerging  from  the  ground,  a  skeletal 
figure  with  a  hat  resembling  a  derby,  a 
coiled  snake,  and  a  disk  with  a  jaguar 
face.  Some  of  these  are  made  from  two 
stones  which  connect  by  means  of  a 
hidden  tenon.  Late  Classic  Period. 

7c.  Tenoned  Head  Sculptures 

Long  sculptures  of  volcanic  stone 
with  an  animal  head  at  one  end  and  an 
undecorated  tenon  at  the  other, 
intended  to  be  mounted  in  monumental 
architecture.  The  heads  usually 
repre.sent  a  bird  or  reptile.  Late  Classic 
Period. 

7d.  Balsamo  Sculpture 

These  portable  sculptures  are  usually 
made  of  vesicular  volcanic  stone  and 
represent  a  human  form  in  a  squatting 
position.  The  vertebrae  are  usually 
indicated  as  a  ncitched  ridge  on  the 
individual's  bacL  Although  this  form 
predominates,  a  grasshopper  sculpture 
is  also  d(x;umented.  Postdassic  Period. 

7e.  Yiigcjs 

"U"-shaped  ballgame  yugos  (yokes) 
made  of  dense  volcanic  stone.  Very  rare 
examples  may  carry  carved  decoration, 
late  Classic  Period. 


UMI 
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rf.  Jf.iclias 

Tliiii  l)allj;nrii»>  hachas  u.sualiy 
^>pr^!SBnliIl^  animal  or  human  heads  (a 
varitity  oi Other  designs  are  al.so  found, 
such  as  a  coiled  snake  and  a  skull). 
Made  oi  fine-grained  volcanic  stone. 
Some  examples  have  iron  pyrite  "eyes" 
and  traces  of  red  paint.  Late  Cla.s.sic 
Period. 

7g.  Effigy  Metates 

Metates  with  a  thin  and  slightly 
curving  hody.  with  an  animal  head  at 
one  end.  A  tail  may  be  present  at  the 
other  end.  These  are  usually  supported 
hy  three  tall  supports.  Made  of  dense 
volcanic  stone.  Late  Classic  and  Early 
Postclassic  Periods. 

8.  Small  Stone  Artifacts 

Ha.  Jade  or  Similar  Greenstone  Artifacts 

Lustrous  and  hard  green-colored  stone 
crafted  info:  beads  (spherical,  globular, 
tubular,  discoidal);  pendants  (plain  or 
with  human  or  animal  effigies, 
including  so  called  "axe  gods"  and 
canine  tooth  effigies);  plaques  (or 
pectorals)  with  elaborate  designs: 
masks;  mosaics;  earspools;  animal  or 
human  effigies  (heads  or  full  figure);  or 
schematic  squatting  human  forms 
(similar  to  examples  from  the  El  Cajon 
area  of  Honduras). 

Hi).  Eccentric  Chipped  Stone 

Flint,  chert,  or  obsidian  flaked  into 
eccentric  forms.  These  may  include:  a 
zigzag  lance  point  form,  a  disc  with 
three  prongs  or  spike  on  one  side,  and 
elaborate  large  effigy  eccentrics 
apparently  meant  to  serve  as  scepters 
(similar  to  those  found  in  caches  at 
Copan,  Quirigua.  and  other  sites).  Late 
Cla.ssic  Period. 

He.  Obsidian  Artifacts  in  General 

Prismatic  blades,  bifacial  artifacts 
(lance  points,  arrow  points,  "knives"), 
cores,  and  other  objects  made  from 
obsidian  (a  black  colored  volcanic 
glass). 

fid.  Pyrite  Mo.saic  "Mirrors" 

A  mosaic  of  carefully  fitted  plaques  of 
iron  pyrite  placed  on  a  thin  disc-shaped 
backing  made  of  stone  or  clay  that  may 
have  designs  on  one  side.  When  new. 
the  pyrite  reflected  light  brilliantly,  but 
archaeological  specimens  have  often 
lost  their  shine  due  to  oxidation  (the 
pyrite  may  convert  to  a  brownish  black 
crust).  Late  Classic  and  perhaps  other 
pcjriods. 

He.  Paint  Pallets 

Small  artifacts  of  vesicular  volcanic 
stone  with  a  dish  .shaped  or  squared 
d(-'pn;ssion  on  one  surface.  Some  pallets 


are  simple,  being  essentially  natural 
cobbles  of  a  flattened  oblong  shape  with 
the  depression  worked  on  one  surface, 
or  sometimes  two  depressions  on 
opposing  surfaces.  Others  are 
elaborately  carved  and  may  include  four 
supports  and  animal  or  human  head 
effigies.  Traces  of  red  pigment  have 
been  found  on  some  pallets.  Late  Classic 
and  possibly  other  periods. 

8f.  Translucent  Stone  Bowls 

Thin  bowls  carved  from  light  colored 
translucent  stone  (which  in  different 
cases  has  been  labeled  as  marble, 
alabaster,  and  onyx).  At  least  some  of 
these  may  be  ancient  imports  from  the 
territory  of  Honduras.  Late  Classic 
Period. 


8g.  Barkbeaters 

Tabular  dense  stone  artifacts  with 
numerous  longitudinal  parallel 
incisions  worked  on  one  or  both  broad 
faces.  On  one  variety  (Classic  and 
Postclassic  Periods),  three  of  the  four 
narrow  sides  have  a  broad  groove  meant 
to  receive  a  very  pliable  stick  wound 
around  it  as  a  handle.  The  other  variety 
considered  here  has  an  integral  stone 
handle  (Late  Preclassic). 

8h.  Celts 

These  were  originally  mounted  on 
wood  handles  for  use  as  hatchets  or 
adzes.  Made  of  very  dense,  fine-grained 
stone  and  are  often  highly  polished  near 
the  bit  and  sometimes  over  the  entire 
body.  Some  examples  are  made  of  jade 
or  stone  resembling  jade. 

9.  Metal  Artifacts 

9a.  Copper  Celts 

Mounted  on  wooden  handles  for  use 
as  hatchets  or  adzes.  Long  copper  celts 
with  a  rectangular  cross  section.  May 
have  a  dark  patina.  Postclassic  Period. 

9b.  Copper  Rings 

Copper  finger  rings  made  with  the  lost 
wax  technique.  Documented  examples 
include  filigree  details  or  effigy  heads. 
Terminal  Cla.ssic  and  Postclassic 
Periods. 

9c.  Copper  Bells 

Copper  bells,  plain  or  with  effigies, 
usually  made  by  the  lo.st  wax  technique. 
Postclassic  Period. 

9d.  Tumbaga  Artifacts 

Tumbaga  is  an  alloy  of  copper  and 
gold.  Artifacts  made  of  Tumbaga  may 
present  a  mottled  surface  looking  golden 
in  parts.  Tumbaga  artifacts  doc-umented 
for  El  Salvador  include  small  animal 
figurines  made  by  the  lost  wax 
technique,  and  a  small  hammered  sheet 


mask  with  eyes  and  mouth  cutouts.  Late 
Classic  Period. 

Inapplicability  of  Notice  and  Delaved 
Effective  Date 

Becau.se  this  amendment  is  being 
made  in  response  to  a  bilateral 
agreement  entered  into  in  furtherance  of 
the  foreign  affairs  interests  of  the  United 
States,  pursuant  to  §  553(a)(1)  of  the 
Admini.strative  Procedure  Act.  no  notice 
of  proposed  rulemaking  or  public 
procedure  is  neces.sary.  For  the  same 
reason,  a  delayed  effective  date  is  both 
impracticable  and  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  at  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of  Rules 
and  Regulations,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  inl9  CFR  Part  12 

Cu.stoms  duties  and  inspections. 
Imports.  Cultural  property. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

PART  12— [AMENDED] 

1.  The  general  authority  is  revised  and 
specific  authority  citation  for  Part  12,  in 
part,  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  I  Initcd  States  (HTSUSj), 
1624. 


Sections  12.104-12.104i  also  issued  under 
19  U.S.C.  2612. 

2.  Paragraph  (a)  of  §  12.104g  is  added 
to  read  as  follows: 

§  1 2. 1 04g    Specific  items  or  categories 
designated  by  agreements  or  emergency 
actions. 

(a)  The  following  is  a  list  of 
agreements  imposing  import  restrictions 
on  the  described  articles  of  cultural 


property  of  State  Parties.  The  listed 
Treasury  Decision  contains  the 
Designated  Listing  with  a  complete 
description  of  specific  items  or 
categories  of  archaeological  or 
ethnological  material  designated  by  the 
agreement  as  coming  under  the 
protection  of  the  Convention  on 
Cultural  Property  Implementation  Act. 
Import  restrictions  listed  below  shall  be 
effective  for  no  more  than  five  years 
beginning  on  the  date  on  which  the 
agreement  enters  into  force  with  respect 
to  the  United  States.  This  period  may  be 
extended  for  additional  periods  of  not 


more  than  five  years  if  it  is  determined 
that  the  factors  which  justified  the 
initial  agreement  still  pertain  and  no 
cause  for  suspension  of  the  agreement 
exists.  Any  such  extension  is  indicated 
in  the  listing. 


State  party 

Cultural 
Property 

T.D.  No. 

El  Salvador .. 

Archaeological 
material  rep- 
resenting 
Prehispanic 
cultures  of  El 
Salvador. 

T.D.  95-20 

§12.l04g   [Amended] 

3.  Paragraph  (b)  of  §  12.104g  is 
amended  by  removing,  from  the  listing 
of  emergency  import  restrictions,  the 
entry  for  El  Salvador. 
George  |.  WeLse. 
Commissioner  of  Customs. 

Approved:  March  7.  ISa.S. 

Dennis  M.  O'Conneli. 

Acting  Deputy  Assistant  Secretary  of  tlie 
Treasury. 
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By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  126a(2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended  (42  U.S.C.  2155(a)(2)),  and  having 
determined  that,  upon  the  expiration  of  the  period  specified  in  the  first 
proviso  to  section  126a(2)  of  such  Act  and  extended  for  12-month  periods 
by  Executive  Order  Nos.  12193,  12295,  12351,  12409,  12463,  12506,  12554, 
12587,  12629,  12670.  12706,  12753,  12791,  12840,  and  12903,  failure  to 
continue  peaceful  nuclear  cooperation  with  the  European  Atomic  Energy 
Community  would  be  seriously  prejudicial  to  the  achievement  of  United 
States  nonproliferation  objectives  and  would  otherwise  jeopardize  the  com- 
mon defense  and  security  of  the  United  States,  and  having  notified  the 
Congress  of  this  determination,  I  hereby  extend  the  duration  of  that  period 
to  December  31,  1995.  Executive  Order  No.  12903  shall  be  superseded  on 
the  effective  date  of  this  Executive  order. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  informal  conference. 

SUMMARY:  On  January  21, 1981,  the 
Secretary  of  the  Interior  conditionally 
approved  Utah's  program  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  (see 
46  FR  5899).  On  February  7,  1995,  OSM 
notified  the  Director  of  the  Utah 
Division  of  Oil,  Gas  and  Mining 
(DOGM)  that  it  had  reason  to  believe 
that  violations  of  the  Utah  surface  coal 
mining  regulatory  program  approved 
under  SMCRA  were  resulting  from  the 
failure  of  the  State  to  enforce  all  or  any 
part  of  the  program  effectively  with 
respect  to  the  State's  regulation  of  mine 
access  and  haul  roads (see 
"Supplementary  Information"  below). 

Under  the  provisions  of  OSM's 
regulations  at  30  CFR  733.12(c),  OSM 
will  hold  an  informal  conference  to 
discuss  the  facts  surrounding  such  a 
notification  if  an  informal  conference  is 
requested  by  the  State.  By  letter  dated 
February  22, 1995,  DOGM  requested  an 
informal  conference.  Accordingly,  OSM 
hereby  notifies  Utah  and  the  public  that 
it  will  hold  an  informal  conference.  All 
interested  persons  may  attend  the 
informal  conference. 

DATES:  OSM  has  scheduled  an  informal 
conference  on  Tuesday,  March  14, 1995, 
beginning  at  10:00  a.m.  m.s.t. 
ADDRESSES:  The  conference  will  be  held 
in  the  Red  Butte  Room  on  the  second 
floor  of  the  Double  Tree  Hotel,  215  West 
South  Temple,  SaU  Lake  City,  Utah 
84180. 


Copies  of  the  Administrative  Record 
documents  referenced  in  this  notice  are 
available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Albuquerque  Field 
Office.  505  Marquette  Avenue  NW., 
Suite  1200,  Albuquerque,  New  Mexico 
87102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  E.  Ehmett,  Acting  Assistant 
Director,  Albuquerque  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  505  Marquette 
Avenue  NW.,  Suite  1200,  Albuquerque, 
New  Mexico  87102.  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION:  On 
January  21,  1981,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Utah  program  (46  FR  5899). 

On  February  7.  1995,  OSM  notified 
the  Director  of  the  Utah  Division  of  Oil, 
Gas  and  Mining  (DOGM)  that  it  had 
reason  to  believe  that  violations  of  the 
Utah  surface  coal  mining  regulatory 
program  approved  under  SMCRA  were 
resulting  from  the  failure  of  the  State  to 
enforce  all  or  any  part  of  the  program 
effectively  with  respect  to  the  State's 
regulation  of  mine  access  and  haul 
roads  (administrative  record  No.  UT- 
1023). 

Since  the  approval  of  Utah's  program, 
and  in  keeping  with  its  policy  of 
working  closely  with  the  State,  OSM  has 
had  numerous  discussions  with  EKDGM 
officials  about  the  State's  performance. 
Recent  discussions  and  investigations 
have  centered  on  inadequacies  of 
DOGM's  implementation  of  the 
approved  program  in  areas  set  forth 
below. 

1.  Mine  Access  and  Haul  Roads: 
Failure  to  regulate  mine  access  and  haul 
roads  included  within  the  Utah  program 
definition  of  "coal  mining  and 
reclamatioa  operations"  at  Utah 
Administrative  Rule  (Utah  Admin.  R.) 
645-100-200  and  the  virtually  identical 
Federal  definition  of  "surface  coal 
mining  and  reclamation  operations"  at 
30  CFR  700.5. 

2.  Exclusion  of  Public  Roads  From 
Regulation:  Both  the  State  and  Federal 
definitions  include  all  lands  affected  by 
the  construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  mining- related 
activities  and  for  haulage  or  excavation 
purposes.  Contrary  to  the  manner  in 
which  Utah  is  implementing  its 


program,  the  corresponding  Federal 
definition  of  "surface  coal  mining 
operations"  in  section  701(28)  of 
SMCRA  does  not  exclude,  as  asserted  by 
Utah,  all  roads  designated  as  public 
roads  or  open  to  public  use  except  when 
deeded  by  mine  operators  to  public 
entities  to  avoid  compliance  with 
SMCRA. 

In  the  February  7, 1995,  notification, 
OSM  specified  a  date  for  DOGM  to 
present  a  plan  to  correct  the  deficiencies 
in  the  implementation  of  its  program. 
On  February  22, 1995,  DOGM 
responded  that  its  position  with  regard 
to  OSM's  wish  to  have  the  Division 
reconsider  its  permitting  decisions  is  set 
forth  in  the  complaint  filed  in  Utah  v. 
Lujan,  92-C-063-G  (D.  Utah).  DOGM 
also  responded  that  the  facts  and  legal 
argument  set  forth  in  the  complaint 
were  being  incorporated  as  its  response 
to  OSM's  February  7,  1995,  letter. 
Lastly,  DOGM  requested  that  OSM  hold 
an  informal  conference  to  discuss  the 
facts  supporting  the  assertions  of  the 
February  7,  1995,  letter  (administrative 
record  No.  UT-1024). 

Section  733.12(c)  of  30  CFR  requires 
OSM  to  provide  the  State  regulatory 
authority  an  opportunity  for  an  informal 
conference. 

The  informal  conference  may  pertain 
to  the  facts  of  the  deficiencies  or  the 
time  period  for  accomplishing  remedial 
actions. 

Conference  Rules 

The  informal  conference  is  an 
opportunity  for  OSM  to  discuss  the 
status  of  the  implementation  of  Utah's 
program  with  Utah  officials. 

No  testimony  from  the  public  will  be 
taken  but  a  verbatim  transcript  of  the 
meeting  will  be  kept. 

Dated:  March  2. 1995. 

Peter  A.  Rutledge, 

Acting  Assistant  Director,  Western  Support 
Center. 

[FR  Doc.  95-5923  Filed  3-10-95;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[VA37-1-68128;  FRL-6170-8] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Virginia; 
Wittidrawal  of  Final  Rule  Pertaining  to 
the  Clean  Air  Act  Promulgation  of 
Reclassification  of  the  Hampton  Roads 
Ozone  Nonattainment  Area  in  Virginia 
and  Attainment  Determinations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  On  January  17. 1995.  EPA 
published  a  final  rule  to  reclassify  the 
Norfolk- Virginia  Beach-Newport  News 
area  (Hampton  Roads)  in  Virginia  from 
marginal  to  moderate  nonattainment  for 
ozone.  The  January  17.  1995  document 
also  set  forth  the  method  that  EPA  will 
use  henceforth  to  determine  if  areas 
have  attained  an  air  quality  standard. 
These  actions  were  published  without 
prior  proposal  because  EPA  anticipated 
no  adverse  comment.  Because  EPA 
received  adverse  comments  on  these 
actions.  EPA  is  withdrawing  the  January 
17.  1995  final  rule  actions  pertaining  to 
the  Hampton  Roads  recla.ssification  and 
EPA's  method  to  determine  if  areas 
attained  an  air  quality  standard. 
EFFECTIVE  DATE:  March  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337. 
SUPPLEMENTARY  INFORMATION:  On 
January  17.  1995.  EPA  published  a  final 
rule  to  reclassify  the  Norfolk-Virginia 
Beach-Newport  News  area  (Hampton 
Roads)  in  Virginia  from  marginal  to 
moderate  nonattainment  for  ozone  (60 
FR  3349).  because  the  area  failed  to 
meet  its  November  15,  1993  attainment 
date.  The  action  was  based  on  air 
quality  monitoring  data  for  ozone.  The 
January  17,  1995  document  also  set 
forth  the  method  that  EPA  will  use 
henceforth  to  determine  if  areas  have 
attained  an  air  quality  standard.  EPA 
approved  this  direct  final  rulemaking 
without  prior  proposal  because  the 
Agency  viewed  it  as  non-controversial 
and  anticipated  no  adverse  comments. 
The  final  rule  was  published  in  the 
Federal  Register  with  a  provision  for  a 
30  day  comment  period  (60  FR  3349).  At 
the  same  time,  EPA  announced  that  this 
final  rule  would  convert  to  a  proposed 
rule  in  the  event  that  adverse  comments 
were  submitted  to  EPA  within  30  days 
of  publication  of  the  rule  in  the  Federal 
Register  (60  FR  3366).  By  publishing  a 
document  announcing  withdrawal  of 


the  final  rulemaking  action,  this  action 
would  be  withdrawn.  EPA  received 
adverse  comment  within  the  prescribed 
comment  period.  Therefore.  EPA  is 
withdrawing  the  January  17.  1995  final 
rulemaking  actions  pertaining  to  the 
Hampton  Roads  reclassification  and 
EPA's  method  to  determine  if  areas 
attained  an  air  quality  standard.  All 
public  comments  received  will  be 
addres.sed  in  a  subsequent  rulemaking 
action  based  on  the  proposed  rule. 
The  January  17. 1995  action  also 
determined  that  a  number  of  marginal 
ozone  nonattainment  in  the  states  of 
Delaware.  Pennsylvania.  New  Jersey. 
Ohio,  and  West  Virginia  have  ambient 
air  monitoring  data  that  meets  the  ozone 
air  quality  standard.  Those 
determinations  were  based  on 
monitored  air  quality  readings  for  ozone 
during  the  years  1991-1994.  The 
January  17,  1995  action  was  not  a 
redesignation  action  for  these  marginal 
areas  for  which  air  quality  monitoring 
data  indicates  attainment  of  the 
standard.  The  Clean  Air  Act  requires 
that  a  separate  redesignation  request  be 
submitted  by  the  appropriate  states  to 
EPA.  These  determinations  are  not 
affected  by  this  withdrawal  document. 
This  withdrawal  document  only 
pertains  to  the  final  rulemaking  actions 
on  the  Hampton  Roads  reclassification 
and  EPA's  method  to  determine  if  areas 
have  attained  an  air  quality  standard. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 

Dated:  March  1.  1995. 
Stanley  Laskowski, 

Acting  Regioiml  Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  81  is  amended  by 
withdrawing  the  final  rule  published  on 
January  17.  1995  at  60  FR  3349. 

[FR  Doc.  95-6110  Filed  3-10-95:  8:45  ami 
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40  CFR  Part  81 

[WI44-02-6881;  FRL-5168-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Wisconsin; 
Redesignation  of  Oshkosh,  Wisconsin, 
to  Attainment  for  Carbon  Monoxide; 
Correction 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule,  correction. 


SUMMARY:  On  August  17.  1994  the 
USEPA  published  a  final  rule  approving 
the  redesignation  Oshkosh.  Wisconsin 
to  attainment  status  for  carbon 
monoxide  (59  FR  42168).  The 
supplementary  information  to  the  final 
rule  included  several  typographical 
errors,  and  the  final  rule  incorrectly 
listed  the  date  the  rule  was  to  take 
effect.  This  correction  clarifies  the 
intent  of  the  supplementary  information 
and  provides  the  correct  effective  date 
ofOctober  17, 1994. 

The  USEPA  regrets  any 
inconvenience  caused  by  these  errors. 

EFFECTIVE  DATE:  This  correction  is 
effective  March  13,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley.  Environmental 
Scientist,  Regulation  Development 
Section,  Air  "Toxics  jnd  Radiation 
Branch  (AT-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago. 
Illinois  60604.  (312)  886-0669. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  February-  10,  1995. 
David  A.  Ullrich, 

Acting  Regional  Adminiatrator. 

Correction  of  Publication 

Accordingly,  the  final  rule  published 
on.  August  17.  1994  at  59  FR  42168  FR 
Doc.  94-20172.  is  corrected  as  follows: 

1,  On  page  42169  of  the  final  rule,  at 
the  top  of  the  first  column,  the  "Action" 
heading  is  incorrectly  labelled  as  "C;" 
the  correct  label  is  "B."  In  the  same 
column,  the  "Miscellaneous"  heading  is 
labelled  as  "IV;"  the  correct  label  is 
"III,"  Similarly,  in  column  two,  the 
"Petitions  for  Judicial  Review."  heading 
is  labelled  as  "D;"  the  correct  label  is 
"C." 

§81.350    [Correctedl 

2.  On  page  42169.  in  §81.350.  in  the 
Wisconsin  carbon  monoxide  table,  in 
the  entry  for  "Winnebago  County"  the 
designation  date  in  column  2  and  the 
classification  date  in  column  4  are 
corrected  to  read  "October  17. 1994". 

[FR  Doc.  95-5659  Filed  3-10-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  382  and  391 
[FHWA  Docket  No.  MC-93-2] 
RIN  212S-AD47 

Controlled  Substances  Testing; 
Recordkeeping  and  Reporting 
Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
controlled  substances  and  alcohol 
testing  regulations  to  require  a  motor 
carrier  to  prepare  an  annual  summary  of 
alcohol  and  controlled  substances  test 
resuhs  only  upon  the  demand  of  an 
FHWA  representative,  either  as  part  of 
an  inspection,  investigation,  or  special 
study;  or  as  part  of  the  anti-drug 
management  information  system  (MIS). 
The  FHWA  will  use  the  data  to  conduct 
investigations,  to  analyze  its  current 
approach  to  deterring  and  detecting 
alcohol  and  controlled  substances 
misuse  within  the  motor  carrier 
industry,  and  to  modify  program  goals, 
as  appropriate. 

EFFECTIVE  DATE:  March  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  Ronald  Finn,  Office  of  Motor  Carrier 
Standards,  (202)  366-0647,  and  for 
information  regarding  legal  issues:  Mr. 
David  Sett,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FHWA  published  a  final  rule  in 
the  Federal  Register  on  November  21. 
1988.  requiring  motor  carriers  to  test 
commercial  motor  vehicle  drivers  for 
the  use  of  controlled  substances  (53  FR 
47134).  The  rule  also  required  all 
carriers  to  compile  a  report  containing 
certain  information  about  their  current 
controlled  substances  testing  program. 
The  FHWA  published  a  final  rule  on 
December  23.  1993.  under  FHWA 
Docket  No.  MC-93-2.  which  amended 
49  CFR  391.87(h)  to  modify  the 
controlled  substances  testing 
information  required  to  be  maintained. 
The  final  rule  also  required  that  the 
report  be  submitted  to  the  FHWA.  if 
requested,  as  part  of  the  FHWA  anti- 


drug management  information  system 
(MIS)  (58  FR  68220).  On  February  15. 
1994,  the  FHWA  published  a  final  rule 
under  FHWA  Docket  Nos.  MC-116, 
MC-92-19,  and  MC-92-23,  which 
amended  49  CFR  Part  382  to  apply  these 
same  MIS  requirements  to  employers 
subject  to  the  new  controlled  substances 
and  alcohol  testing  program  mandated 
by  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (59  FR 
7484). 

On  January  21. 1994.  the  American 
Trucking  Associations,  Inc.  (ATA),  filed 
a  petition  under  49  CFR  389.35  for 
reconsideration  of  the  December  23, 
1993.  rulemaking.  The  ATA  requested 
that  the  requirement  that  an  annual 
summary  be  prepared  and  maintained 
by  all  employers  be  limited  to  those 
relatively  few  employers  who  have  been 
selected  to  submit  the  annual 
summaries  to  the  FHWA  MIS.  On 
February  3. 1994.  the  American  Movers 
Conference  filed  a  letter  in  support  of 
the  ATA's  petition.  Because  the  MIS 
reporting  provisions  in  the  December 
23.  1993.  rule  are  the  same  as  those 
appearing  in  the  new  rules  for  drug  and 
alcohol  testing  under  49  CFR  Part  382. 
the  FHWA's  response  to  the  petition 
applies  in  the  same  manner  to  both  49 
CFR  Part  382  and  §  391.87(h). 

The  ATA's  petition  has  been  granted 
in  part  and  denied  in  part.  The  FHWA's 
response  to  the  petition  is  reprinted 
here  as  appendix  A  but  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Consistent  with  the  response  to  the 
petition,  the  controlled  substances  and 
alcohol  testing  regulations  at  49  CFR 
Parts  382  and  391  are  amended  to 
require  a  motor  carrier  to  prepare  an 
annual  summary  only  upon  the  demand 
of  an  FHWA  representative,  either  as 
part  of  an  inspection,  investigation  or 
special  study;  or  as  part  of  the  MIS.  The 
new  requirements  will  apply  as  of 
March  13, 1995  and  begin  with  the 
annual  summaries  for  the  year  1994. 

Also  included  in  this  document  as 
appendix  B  are  MC-154  and  MC-155 
for  use  in  filing  reports  writh  the  FHWA 
MIS.  The  MIS  forms  were  printed  as  an 
appendix  to  the  February  15,  1994.  final 
rule.  The  "EZ"  form  was  inadvertently 
published  without  part  D.  Alcohol 
Testing  Information.  The  MIS  forms  are 
being  reprinted  here  in  their  entirety 
and  will  not  appear  in  the  Code  of 
Federal  Regulations.  They  are  meant 
merely  as  examples  of  the  forms  that 
will  be  sent  to  employers  who  have 
been  selected  to  submit  reports  to  be 
used  in  the  MIS.  For  employers  who 
have  not  been  selected  to  submit  MIS 
reports,  but  who  do  compile  aimual 
summaries,  any  form  may  be  used.  This 
includes  electronic  storage  as  long  as  all 


the  required  data  elements  are  available 
in  paper  form. 

"The  Office  of  the  Secretary  published 
a  final  rule  on  August  19,  1994  (59  FR 
42996).  changing  49  CFR  40.29(g)(6)  to 
require  laboratories  to  submit  quarterly 
instead  of  monthly  statistical  summary 
reports  to  employers.  The  FHWA  is 
changing  the  reference  in  49  CFR 
391.81(h)(1)  from  monthly  laboratory 
summaries  to  quarterly  laboratory 
summaries  in  order  to  be  consistent 
writh  49  CFR  Part  40. 

Rulemaking  Analyses  and  Notices 

The  FHWA  finds  that  further  notice 
and  opportunity  for  comment  are 
unnecessary  under  5  U.S.C.  553(b)(3)(B) 
inasmuch  as  the  annual  summary  issue 
has  already  been  the  subject  of  notice- 
and-comment  rulemakings  (RIN  2125- 
AC85.  2125-AC81.  and  2125-AD06), 
including  three  December  15. 1992, 
notices  of  proposed  rulemaking  (57  FR 
59516,  59539.  and  59567).  In  addition, 
the  FHWA  believes  that  further  notice 
and  opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  In  light  of  the  earlier 
opportunities  to  comment  on  this 
subject,  and  the  comments  actually 
received  on  this  issue,  the  FHWA  does 
not  anticipate  that  providing  an 
additional  comment  period  would  result 
in  the  receipt  of  useful  information. 

The  FHWA  also  believes  that  this 
final  rule  is  exempt  from  the  30-day 
delayed  effective  date  requirement  of 
the  Administrative  Procedure  Act  under 
5  U.S.C.  553(d)(1)  because  it  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  This  final  rule  removes  the 
requirement  that  all  employers  prepare 
an  annual  summary  and  instead 
requires  only  those  employers  directed 
by  the  FHWA  to  submit  such  reports, 
either  as  part  of  an  investigation  or  the 
MIS,  to  prepare  them.  Therefore,  the 
FHWA  finds  that  good  cause  exists  to 
proceed  directly  to  a  final  rule. 

Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory 
action  under  Executive  Order  12866  nor 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  In  this  final  rule,  the  FHWA 
removes  the  requirement  that  all 
employers  prepare  an  annual  summary. 
Instead,  only  those  employers  required 
to  submit  annual  summaries  or  make 
them  available  in  safety  inspections 
must  prepare  them.  It  is  anticipated  that 
the  economic  impact  of  this  rulemaking 
will  not  be  substantial  although  this 
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action  will  reduce  employers'  costs  of 
complying  with  the  FHWA  controlled 
substances  and  alcohol  use  and  testing 
regulations.  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  comphance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  In  this 
final  rule  only  those  employers  required 
to  submit  annual  summaries  or  make 
them  available  in  safety  inspections 
must  prepare  them  by  March  15  of  the 
year  following  the  date  that  a  final  test 
result  determination  is  made.  Based  on 
this  evaluation,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  impbcations  to  warrant  the 
preparation  of  a  separate  federahsm 
assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  are  approved 
until  March  31 ,  1997,  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520,  and  have  been 
assigned  OMB  control  number  2125- 
0543. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 


October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  382  and 
391 

Alcohol  concentration.  Alcohol 
testing.  Controlled  substances  testing, 
Highway  safety.  Motor  carriers.  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  March  7, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subchapter  B, 
chapter  III,  parts  382  and  391  as  set 
forth  below. 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

1.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq. 
and  31502:  49  CFR  1.48. 

2.  Section  382.401  is  amended  by 
revising  paragraph  (b)(l)(vi)  to  read  as 
follows: 

§  382.401    Retention  of  Records. 


(b)*** 

(1)*** 

(vi)  A  copy  of  each  annual  calendar 
year  summary  required  to  be  completed 
pursuant  to  §  382.403. 

***** 

3.  Section  382.403  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  382.403    Reporting  of  Results  in  a 
Management  information  System. 

(a)  An  employer  shall  prepare  and 
maintain  a  summary  of  the  results  of  its 
alcohol  and  controlled  substances 
testing  programs  performed  under  this 
part  during  the  previous  calendar  year, 
when  requested  by  the  Secretary  of 
Transportation,  any  DOT  agency,  or  any 
State  or  local  officials  with  regulatory 
authority  over  the  employer  or  any  of  its 
drivers. 


PART  391— QUALIFICATION  OF 
DRIVERS 

4.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504,  31136.  and 
31502;  and  49  CFR  1.48. 


§391.87    (Amended] 

5.  In  49  CFR  391.87(h)(1)  remove  the 
word  "monthly"  and  add  in  its  place 
the  word  "quarterly." 

6.  Section  391.87  is  amended  by 
revising  paragraph  (h)(3)  and  adding 
paragraph  (h)(4)  to  read  as  follows: 

§  391 .87    Notification  of  test  results  and 
recordiceeping. 

***** 

(h)  •  •  * 

(3)  A  motor  carrier  shall  prepare  and 
maintain  a  summary  of  the  results  of  its 
alcohol  and  controlled  substances 
testing  programs  performed  under  this 
part  during  the  previous  calendar  year, 
when  requested  by  the  Secretary  of 
Transportation,  any  DOT  agency,  or  any 
State  or  local  officials  with  regulatory 
authority  over  the  motor  carrier  or  any 
of  its  drivers.  The  information  shall  be 
made  available  for  inspection  at  the 
motor  carrier's  principal  place  of 
business  within  two  business  days  of 
the  request. 

(4)  If,  during  the  month  of  January,  a 
motor  carrier  is  provided  with  forms  by 
the  Federal  Highway  Administration  on 
which  to  report  the  motor  carrier's 
annual  calendar  year  summary 
informadon.  the  motor  carrier  shall 
complete  the  forms  and  submit  them  to 
the  Federal  Highway  Administration  by 
March  15  of  that  year.  The  motor  carrier 
shall  ensure  that  the  annual  summary 
report  is  accurate  and  received  by 
March  15  at  the  location  that  the  Federal 
Highway  Administration  specifies  in  its 
request.  The  report  shall  be  in  the  form 
and  maimer  prescribed  by  the  Federal 
Highway  Administration  in  its  request. 
When  the  report  is  submitted  to  the 
Federal  Highway  Administration  by 
mail  or  electronic  transmission,  the 
information  requested  shall  be  typed, 
except  for  the  signature  of  the  certifying 
official.  Each  motor  carrier  shall  ensure 
the  accuracy  and  timeliness  of  each 
report  submitted  by  the  motor  carrier  or 
a  consortium. 

Note:  The  following  appendixes  will  not 
^pear  in  the  Code  of  Federal  Regulations. 

Appendix  A  to  Preamble — Response  to 
Petition  for  Reconsideration 

Before  the  Federal  Highway  Administration 

Decision 

In  the  matter  of:  American  Trucking 
Associations,  Inc.,  Petitioner. 

Petition  for  Reconsideration  No.  94-11 

On  January  21. 1994.  the  American 
Trucking  Associations,  Inc.  (ATA)  filed  a 
timely  petition  under  49  CFR  §  389.35  for 
reconsideration  of  a  Federal  Highway 
Administration  (FHWA)  rulemaking: 
Controlled  Substances  Testing; 
Recordkeeping  and  Reporting  Requirements; 


Final  Rule.  58  Fed.  Reg.  68220  (1993).  The 
ATA  requests  that  the  rule's  requirement  that 
an  annual  summary  be  prepared  and 
maintained  by  motor  carriers  be  limited  to 
those  carriers  which  have  been  selected  to 
submit  the  summaries  to  the  FHWA. 
Attached  to  the  letter  is  a  copy  of  comments 
which  the  ATA  submitted  to  the  rulemaking 
docket  (MC-93-2).  On  February  3. 1994,  the 
American  Movers  Conference  filed  a  letter  in 
support  of  the  ATA's  petition.  The  motion  is 
considered  as  a  petition  for  reconsideration 
of  a  rule  under  49  CFR  389.35.  For  the 
reasons  set  forth  below,  the  petition  is  ' 

granted  in  part  and  denied  in  part. 

The  rule  establishes  a  management 
information  system  (MIS)  for  FHWA  drug 
testing  regulations.  Certain  information 
relating  to  a  carrier's  drug  testing  program 
(e.g.,  number  of  tests  administered  and 
number  of  tests  with  verified  positive  results) 
is  required  to  be  compiled  and  maintained  on 
an  annual  basis  as  part  of  the  MIS.  Prior  to 
the  December  23,  1993,  rulemaking,  the 
FHWA  already  required  substantially  the 
same  information  to  be  compiled  and 
maintained.  49  CFR  391.87(h).  In  addition  to 
deleting  some  items  of  information  and 
adding  others,  the  subject  rulemaking 
amended  §  391.87(h)  to  require  that  annual 
summaries,  required  to  be  maintained  by  all 
carriers,  be  submitted,  in  the  form  provided 
in  the  rulemaking,  to  the  FHWA  by  a 
relatively  small  number  of  selected  carriers 
each  year  for  statistical  purposes. 

The  MIS  provisions  in  the  subject 
rulemaking  are  similar  to  those  appearing  in 
the  new  rules  for  drug  and  alcohol  testing.  49 
CFR  Part  382.  Therefore,  any  discussion  or 
amendment  of  §  391.87(h)  pursuant  to  the 
petition  applies  in  the  same  manner  to  Part 
382. 

The  ATA  petitions  the  Administrator  to 
reconsider  the  requirement  that  all  carriers  be 
required  to  complete  annual  summary  forms. 
The  ATA  recommends  that  only  carriers 
which  have  been  selected  to  submit  annual 
summaries  to  the  FHWA  be  required  to 
complete  them. 

The  ATA  states  that  it  "supports 
reasonable  recordkeeping  requirements 
*   *  *  [but]  opposes  recordkeeping 
requirements  which  are  unduly  complex  and 
exceed  legitimate  needs  for  monitoring 
compliance."  The  ATA  argues  that  requiring 
all  carriers  to  complete  annual  summaries  is 
unreasonable  and  constitutes  a  "severe 
paperwork  burden"  without  commensurate 
safety  benefits. 

As  mentioned  above,  the  rulemaking  made 
no  significant  substantive  changes  to  the 
information  already  required  to  be 
maintained  and  prepared  in  §  391.87.  Annual 
summaries  have  been  required  since  the 
inception  of  the  drug  testing  program  in 
1989. 

The  rule,  therefore,  does  not  increase,  but 
only  continues,  any  data  maintenance  burden 
on  carriers. 

The  rule  also  does  not  significantly 
increase  the  procedural  burden.  Contrary  to 
the  assumption  in  the  petition,  the  rule  does 
not  require  all  motor  carriers  to  complete 
annual  summary  forms.  Only  those  carriers 
which  have  been  selected  to  submit  data  are 
required  to  put  that  data  on  a  form,  and  mail 


it  to  the  FHWA.  Thus,  the  ATA's  cost 
estimate,  based  on  FHWA's  computation  of 
time  to  complete  one  form,  of  $1.3  to  $5.4 
million  for  270.000  carriers  to  complete  the 
forms  is  not  accurate.  In  actuality,  only  a 
fraction  of  those  270,000  carriers  will  be 
required  to  complete  and  submit  a  form  in 
any  given  year. 

The  rule  does  continue  the  requirement  of 
preparing  and  maintaining  certain  testing 
information.  For  the  vast  majority  of  carriers, 
this  means  that  the  information,  which 
consists  of  yearly  totals  in  various  categories, 
must  be  culled  from  the  carrier's  files  and 
kept  in  one  place.  No  forms  need  to  be 
completed.  Indeed,  the  form  of  the  summary 
is  not  specified  at  all.  The  carrier  can  choose 
tfie  form  best  suited  to  its  operations, 
including  computer  technology.  §  390.31. 
Such  electronic  data  storage  and  retrieval 
systems  should  facilitate  the  generation  of 
the  summaries. 

Though  an  assessment  of  the  burden  of 
compliance  with  the  annual  summery 
requirement  should  not  properly  include  the 
cost  of  form  preparation,  it  must  be 
acknowledged  that  a  cost  is  incurred  simply 
in  the  compiling  and  maintaining  of  the 
summary  information.  Though  difficult  to 
quantify,  the  cost,  added  to  an  already  costly 
drug  testing  program,  may  be  significant, 
given  the  large  number  of  carriers  subject  to 
the  rules.  The  addition  of  alcohol  testing  to 
drug  testing,  along  with  the  inclusion  of 
intrastate  with  interstate  carriers  subject  to 
testing,  will  only  increase  the  overall  cost  of 
data  maintenance.  Given  these  costs,  the 
question  becomes,  can  the  regulatory  benefit 
to  the  FHWA  in  the  context  of  the  program 
as  a  whole  justify  the  imposition  of  the 
addition  costs  associated  with  the  annual 
summary? 

The  ATA  argues  that  a  summary  of  a  year's 
activity  is  of  no  value  in  determining 
compliance,  because  drug  testing 
requirements  are  driver  and  trip  specific. 
Even  the  rate  at  which  the  employer  is 
actually  randomly  testing  its  drivers  cannot 
be  determined  from  review  of  an  annual 
summary,  the  ATA  asserts,  because  "the 
summary  provides  only  the  number  of 
covered  employees,  while  the  random 
selection  criteria  is  based  on  driver 
positions." 

It  is  correct  that  an  employer  must  test  its 
employees  at  a  given  rate  based  on  the 
number  of  its  driving  positions  during  the 
course  of  the  year,  and  that  the  annual 
summary  includes  a  different  number — the 
total  number  of  drivers  subject  to  testing 
during  the  year.  It  is  incorrect,  however,  that 
the  annual  summary  is  of  no  use  in 
determining  a  carrier's  compliance  with  the 
random  testing  rate.  In  most,  but  not  all. 
instances,  the  number  of  random  tests 
performed  will  appear  on  the  annual 
summary,  which  is  part  of  the  rate  equation. 
No  other  information  on  the  annual  summary 
can  be  used  directly  to  enforce  compliance 
with  drug  testing  requirements,  however. 

The  annual  summary  also  has  value  in 
indirect  enforcement  of  drug  testing 
requirements.  Nowhere  else  is  information 
on  a  carrier's  drug  testing  program  compiled 
in  one  location.  Drug  testing  data  is  usually 
maintained  in  individual  driver  qualification 


files.  The  annual  summary  gives  an  overall 
picture  of  the  drug  testing  program,  and  may 
alert  FHWA  representatives  to  irregularities 
which  can  be  further  investigated  through 
other  employer  records. 

A  collateral  benefit  lies  in  the  picture 
which  an  annual  summary  presents  a  carrier 
of  its  program  as  a  whole.  With  testing 
information  scattered  about  in  individual 
files,  and  perhaps  in  different  locations,  it 
may  be  difficult  for  a  carrier  to  determine  the 
overall  effectiveness  of  its  program. 
Inconsistencies  and  flaws  which  might 
otherwise  be  missed  may  be  highlighted  by 
the  annual  summary',  allowing  the  carrier  to 
make  any  changes  to  the  program  necessary 
to  ensure  compliance.  Yet.  mandating 
completion  of  an  annual  summary  is  a  one 
size  fits  all  management  approach.  Many 
carriers  may  have  alternative,  and  less  costly, 
methods  of  accomplishing  the  same 
oversight. 

In  summary,  the  annual  summary  offers 
limited  benefits  to  the  FHWA  in  direct 
enforcement  of  testing  requirements,  and 
perhaps  greaterbenefits  in  indirect 
enforcement.  It  may  be  helpful,  though  not 
essential,  for  an  FHWA  inspector  to  have  the 
information  available.  On  the  other  hand, 
these  marginal  benefits  are  never  realized  in 
regard  to  the  vast  majority  of  carriers  neither 
asked  to  submit  the  summaries  they  labored 
to  complete,  nor  made  the  subject  of  a 
compliance  audit. 

It  is  not  reasonable  or  cost  effective  in 
terms  of  enforcement,  therefore,  to  require  all 
carriers  to  complete  an  annual  summary  by 
March  15  of  each  year,  when  only  a  mere 
fraction  of  those  summaries  are  ever 
reviewed  by  FHWA  officials.  Many  prudent 
carriers  may  very  well  wish  to  prepare  and 
maintain  a  summary  each  year  as  a 
management  aid  or  in  anticipation  of  an 
inspection  or  submission  request,  but  they 
should  not  be  required  to  do  so. 

For  carriers  that  are  inspected,  however,  it 
may  be  beneficial  for  an  FHWA  inspector  to 
review  an  annual  summary.  Therefore,  the 
rule  will  be  amended  to  require  a  carrier  to 
produce  an  annual  summary  only  upon  the 
demand  of  an  FHWA  representative,  either  as 
part  of  an  inspection,  investigation  or  special 
study;  or  for  statistical  purposes.  Thus,  the 
ATA's  petition  to  restrict  the  summary 
requirement  to  statistical  purposes  is  denied, 
though  the  instances  in  which  the  summaries 
must  be  completed  is  being  greatly  reduced 
consistent  with  the  petition. 

This  scheme  will  op>erate  well  with  the 
requirements  in  the  new  alcohol  and  drug 
testing  regulations  to  be  implemented  on 
January  1,  1995,  and  1996.  The  new 
regulations,  Part  382,  contain  an  MIS  for  drug 
and  alcohol  testing  similar  to  that  in  Part  391 
for  drug  testing.  Part  391  will  sunset  as  Part 
382  testing  is  implemented.  Both  Parts  382 
and  391  now  provide  for  prior  notice. 
Sections  382.401(d)  and  391.87(h)(3)  allow 
the  employer  to  make  all  records  required  to 
be  maintained  in  Part  382  or  §391.87 
"available  at  the  employer's  principal  place 
of  business  within  two  business  days  after  a 
request  has  been  made  by  an  authorized 
representative  of  the  Federal  Highway 
Administration."  Upon  request,  the  carrier 
would  gather  the  records  together,  along  with 
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the  most  current  annual  summary,  and 
present  them  to  the  FHWA  representative. 

Wherefore,  the  petition  of  the  American 
Trucking  Associations,  Inc.  for 
reconsideration  of  the  FHWA  final  rule  at  58 
Fed.  Reg.  68220  (January  21, 1994.)  is  hereby 
denied  in  part  and  granted  in  part  consistent 
with  the  foregoing.  The  FHWA  will  publish 
a  final  rule  accordingly. 

Dated:  March  7.  1995. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

Appendix  B  to  Preamble — Infonnation 
Systems  Data  Collection  Forms 

Drug  and  Alcohol  Testing  Management 
Information  System  (MIS)  Data  Collection 
Form 

Instructions 

The  following  instructions  are  to  be  used 
as  a  guide  for  completing  the  drug  and 
alcohol  testing  information  sought  by  the 
Federal  Highway  Administration  (FHWA) 
and  the  U.S.  Department  of  Transportiition 
(DOT)  in  the  Drug  and  Alcohol  Testing  MIS 
Data  Collection  Form.  These  instructions 
explain  the  information  requested  and 
indicate  the  probable  sources  for  this 
infonnation.  A  sample  testing  results  table 
with  a  narrative  explanation  is  provided  on 
pages  iii-iv  (for  drug  results)  and  v-vi  (for 
alcohol  results)  as  an  example  to  facilitate  the 
process  of  completing  the  form  correctly. 

This  reporting  form  is  comprised  of  four 
sections.  Collectively,  these  sections  address 
the  data  elements  required  in  the  FHWA  and 
the  DOT  drug  and  alcohol  testing  regulations. 
The  four  sections,  the  page  number  for  the 
instructions,  and  the  page  location  on  the 
reporting  form  are  shown  below. 


Section 

Instructions 
page 

Report- 
ing form 
page 

A.  Motor  Carrier  Em- 
ployer Information. 

B.  Covered  Employ- 

66S. 

C.  Drug  Testing  Infor- 
mation. 

D.  Alcohol  Testing  In- 
formation. 

ii-iv 
iv-vi 

1 
1 
2 
3 

Page  1— MOTOR  CARRIER  EMPLOYER 
INFORMATION  (Section  A)  requires  the 
company  name  for  which  the  report  is 
completed,  a  current  address,  the  U.S.  DOT 
number,  and  the  ICC  number  (if  applicable). 
A  signature,  date,  and  current  telephone 
(including  the  area  code)  must  be  entered  by 
the  person  certifying  to  the  correctness  and 
completeness  of  the  report. 

Page  1— COVERED  EMPLOYEES  (Section 
B)  requires  a  count  for  each  driver  that  must 
be  tested  under  DOT  regulations.  There  is 
only  one  category  of  covered  employees  for 
FHWA  regulated  employers,  and  that  is 
"Drivers".  The  most  likely  source  for  this 
information  is  the  employer's  personnel 
department.  These  counts  should  be  based  on 
the  company  records  for  the  calendar  year 
being  reported.  An  employee  who  is  hired 
twice  or  more  in  the  reported  year  must  be 
counted  as  a  single  employee. 


Additional  information  must  be  completed 
if  your  company  employs  personnel  who 
perform  duties  covered  by  the  drug  and 
alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF 
EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION, 
requires  that  you  identify  the  number  of 
drivers,  who  are  covered  employees,  under 
the  appropriate  additional  operating 
administration(s).  The  employees  covered  by 
more  than  one  DOT  0(>erating  administration 
must  be  counted  under  all  appropriate 
operating  administrations. 

Page  2— DRUG  TESTING  INFORMATION 
(Section  C)  requires  information  for  drug 
testing  by  category  of  testing.  These 
categories  include:  (1)  pre-employment,  (2) 
random,  (3)  post-accident/non-fatal,  (4)  post- 
accident/fatal,  (5)  reasonable  suspicion,  (6) 
return  to  duty,  and  (7)  follow-up  testing.  All 
numbers  entered  into  this  table  should  be  for 
applicants  or  company  employees  in  a 
covered  position  only  (i.e.  "Drivers").  Each 
part  of  this  table  must  be  completed  for  each 
category  of  testing.  These  numbers  do  not 
include  refusals  for  testing. 

Section  C  is  used  to  summarize  the  drug 
testing  results  for  applicants  and  covered 
employees.  There  are  seven  categories  of 
testing  to  be  completed.  The  first  part  of  the 
table  is  where  you  enter  the  data  on  pre- 
employment  testing.  The  following  six  parts 
are  for  entering  drug  testing  data  on  random, 
post-accident/non-fatal,  post-accident/fatal, 
reasonable  suspicion,  return  to  duty,  and 
follow-up  testing,  respectively.  Items 
necessary  to  complete  these  tables  include: 

(1)  The  number  of  specimens  collected  in 
each  testing  category; 

(2)  The  number  of  specimens  tested  which 
were  verified  negative  and  verified  positive 
for  any  drug(s);  and 

(3)  Individual  counts  of  those  specimens 
which  were  verified  positive  for  each  of  the 
five  drugs. 

Do  not  include  results  of  quality  control 
(QC)  samples  submitted  to  the  testing 
laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions 
is  provided  for  the  first  part,  PRE- 
EMPLOYMENT  TESTING 

Information  on  actions  taken  with  those 
ptersons  testing  positive  is  required  at  the  end 
of  Section  C.  Specific  instructions  for 
providing  this  latter  information  are  given 
after  the  instructions  for  completing  the  table 
in  Section  C. 

Three  types  of  information  are  necessary  to 
complete  the  left  side  of  this  table.  The  first 
column  ("NUMBER  OF  SPEQMENS 
COLLECTED"),  requires  a  count  for  all 
collected  specimens.  It  should  not  include 
refusals  to  test.  The  second  column 
("NUMBER  OF  SPECIMENS  VERIFIED 
NEGATIVE"),  requires  a  count  for  all 
completed  tests  that  were  verified  negative 
by  your  Medical  Review  Officer  (MRO). 

The  third  column  ("NUMBER  OF 
SPECIMENS  VERIFIED  POSITIVE  FOR  ONE 
OR  MORE  OF  THE  FIVE  DRUGS"),  refers  to 
the  number  of  specimens  provided  by  job 
applicants  or  employees  that  were  verified 
positive.  "Verified  positive"  means  the 
results  were  verified  by  your  MRO. 

The  right  hand  portion  of  thee  table 
("NUMBER  OF  SPECIMENS  VERIFIED 


POSITIVE  FOR  EACH  TYPE  OF  DRUG"), 
requires  counts  of  positive  tests  for  each  of 
the  five  drugs  for  which  tests  were  completed 
(i.e.,  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  and 
amphetamines).  The  number  of  positive 
s(>ecimens  for  each  drug  should  be  entered  in 
the  appropriate  column  for  that  drug  type. 
Again,  "verified  prasitive"  refers  to  test 
results  verified  by  your  MRO. 

If  an  applicant  or  employee  tested  positive 
for  more  than  one  drug;  for  example,  both 
marijuana  and  cocaine,  that  person's  positive 
results  should  be  included  once  in  each  of 
the  appropriate  columns  (marijuana  and 
cocaine). 

A  sample  table  is  provided  on  page  iii  with 
example  numbers. 

Page  2 — Below  the  table  for  drug  testing 
information  is  a  box  ("Number  of  persons 
denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test").  This 
is  a  count  of  those  persons  who  were  not 
placed  in  a  covered  position  because  they 
tested  positive  for  one  or  more  drugs. 

Page  2 — Also  following  the  table  that 
summarizes  DRUG  TESTING 
INFORMATION,  you  must  provide  counts  for 
employees  returned  to  duty  during  this 
reporting  period  who  had  a  verified  positive 
drug  test  or  refused  a  drug  test  required 
under  the  FHWA  rule.  This  information 
should  be  available  from  the  personnel  office 
and/or  drug  program  manager. 

Sample  Applicant  Test  Results  Table 

The  following  example  is  for  Section  C, 
DRUG  TESTING  INFORMA^nON,  which 
summarizes  pre-employment  testing  results. 
The  procedures  detailed  here  also  apply  to 
the  other  categories  of  testing  in  Section  C 
which  require  you  to  summarize  testing 
results  for  employees.  This  example  uses 
"Pre-Employment"  testing  to  illustrate  the 
correct  procedures  for  completing  the  form. 

A.  Urine  specimens  were  collected  for  157 
job  applicants  for  driver  positions  during  the 
reporting  year.  This  information  is  entered  in 
the  first  column  of  the  table  in  the  row 
marked  "PRE-EMPLOYMENT". 

B.  The  Medical  Review  Officer  (MRO)  for 
your  company  reported  that  153  of  those  157 
specimens  from  applicants  for  driver 
positions  were  negative  (i.e.,  no  drugs  were 
detected).  Enter  this  information  in  the 
second  column  of  the  table  in  the  row 
marked  "PRE-EMPLOYMENT". 

C.  The  MRO  for  your  company  reported 
that  4  of  those  157  specimens  from 
applicants  for  driver  positions  were  positive 
(i.e..  a  drug  or  drugs  were  detected).  Enter 
this  information  in  the  third  column  of  the 
table  in  the  row  marked  "PRE- 
EMPLOYMENT". 

D.  With  the  4  specimens  that  tested 
positive,  the  following  drugs  were  detected: 


Specimen 

Drugs 

#1 

Marijuana. 

#2 

Amphetamines. 

#3 

Marijuana  and  Cocaine  (Multi- 

drug specimen). 

#4 

Marijuana. 

Number  of 

specimens 

collected 

Number  of 
specimens 
verified  neg- 
ative 

Number  of 
specimens 

verified 

positive  for 

one  or  more 

of  the  five 

drugs 

Number  of  specimens  verified  positive  for  each  type  of  drug 

Type  of  test 

Marijuana 
(THC) 

Cocaine 

Phencyclidine 
(PCP) 

Opiates 

Amphet- 
amines 

Pre-employment 

157 

153 

4 

3 

1 

0 

0 

1 

Marijuana  was  detected  in  three  (3) 
specimens,  cocaine  in  one  (1),  and 
amphetamines  in  one  (1).  This  information  is 
entered  in  the  columns  on  the  right  hand  side 
of  the  table  under  each  of  these  drugs.  Since 
two  different  drugs  were  detected  in 
specimen  #3  (multi-drug),  entries  are  made  in 
both  the  marijuana  and  the  cocaine  columns 
for  this  specimen.  Information  on  multi-drug 
specimens  must  also  be  entered  in  the  table, 
SPECIMENS  VERIFIED  POSITIVE  FOR 
MORE  THAN  ONE  DRUG. 

Note  that  adding  up  the  numbers  for  each 
type  of  drug  in  a  row  ("NUMBER  OF 
SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG")  will  not  always 
match  the  number  entered  in  the  third 
column,  "NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF 
THE  FIVE  DRUGS".  The  total  for  the 
numbers  on  the  right  hand  side  of  the  table 
may  differ  from  the  number  of  specimens 
testing  positive  since  some  specimens  may 
contain  more  than  one  drug. 

Remember  that  the  same  procedures 
indicated  above  are  to  be  used  for  completing 
all  categories  of  testing  in  the  table  in  Section 
C 

Page  2— SPECIMENS  VERIFIED  POSITIVE 
FOR  MORE  THAN  ONE  DRUG  requires 
infonnation  on  specimens  that  contained 
more  than  one  drug.  First,  indicate  the 
NUMBER  OF  VERIFIED  POSITIVES.  Then, 
specify  the  combination  of  drugs  reported  as 
positive  by  placing  the  number  in  the 
appropriate  columns.  For  example,  if 
marijuana  and  cocaine  were  detected  in  3 
specimens,  then  you  would  write  "3"  as  the 
number  of  verified  positives,  and  "3"  in  the 
columns  for  "Marijuana"  and  "Cocaine".  If 
marijuana  and  opiates  were  detected  in  2 
specimens,  then  you  would  write  "2"  as  the 
number  of  verified  p)ositives,  and  "2"  in  the 
columns  for  "Marijuana"  and  "Opiates". 

Page  2— EMPLOYEES  WHO  REFUSED  TO 
SUBMIT  TO  A  DRUG  TEST  requires  a  count 
of  the  NUMBER  OF  COVERED  EMPLOYEES 
who  refused  to  submit  to  a  random  or  non- 
random  (pre-employment,  post-accident, 
reasonable  suspicion,  return  to  duty,  or 
follow-up)  drug  test  required  by  FHWA 
regulation. 

Page  2— DRUG  TRAJNING/EDUCA'HON 
requires  information  on  the  number  of 


supervisory  personnel  who  have  received  the 
required  drug  training  during  the  current 
reporting  period. 

Page  3— ALCOHOL  TESTING 
INFORMATION  (Section  D)  requires 
information  for  alcohol  testing  by  category  of 
testing.  These  categories  include:  (1)  pre- 
employment,  (2)  random,  (3)  post-accident/ 
non-fatal,  (4)  post-accident/fatal,  (5) 
reasonable  suspicion,  (6)  return  to  duty,  and 
(7)  follow-up  testing.  All  numbers  entered 
into  this  table  should  be  for  applicants  or 
company  employees  in  covered  positions 
only  (i.e.,  "Drivers").  Each  part  of  this  table 
must  be  completed  for  each  category  of 
testing.  These  numbers  do  not  include 
refusals  for  testing.  A  sample  table  is 
provided  on  page  vi  with  example  numbers. 

Four  types  of  information  are  necessarj'  to 
complete  this  table.  The  first  column 
("NUMBER  OF  SCREENING  TESTS"), 
requires  a  count  of  all  screening  alcohol  tests 
performed.  It  should  not  include  refusals  to 
test.  The  second  column  ("NUMBER  OF 
CONFIRMATION  TESTS")  requires  a  count 
of  all  confirmation  alcohol  tests  performed. 

The  third  column  ("NUMBER  OF 
CONFIRMATION  TEST  RESULTS  EQUAL 
TO  OR  GREATER  THAN  0.02,  BUT  LESS 
THAN  0.04"),  refers  to  the  number  of  test 
results  equal  to  or  greater  than  0.02,  but  less 
than  0.04. 

The  fourth  column  ("NUMBER  OF 
CONFIRMATION  TEST  RESULTS  EQUAL 
TO  OR  GREATER  THAN  0.04"),  refers  to  the 
number  of  specimens  with  a  result  equal  to 
or  greater  than  0.04.  Note:  For  return  to  duty 
testing,  a  confirmation  test  result  equal  to  or 
greater  than  0.02  is  a  violation  of  the  alcohol 
rule.  Therefore,  if  the  number  of  results  equal 
to  or  greater  than  0.04  is  unknown,  you  may 
report  all  results  in  the  third  column  of  the 
table. 

Page  3— Below  the  table  for  alcohol  testing 
information  is  a  box  ("Number  of  persons 
denied  a  position  as  a  covered  employee 
following  an  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater"). 
This  is  a  count  of  those  persons  who  were 
not  placed  in  a  covered  position  because 
their  alcohol  test  indicated  an  alcohol 
concentration  of  0.04  or  greater. 

Page  3 — ^Also  following  the  table  that 
summarizes  ALCOHOL  TESTING 


INFORMATION,  you  must  provide  a  count  of 
the  "Number  of  employees  who  engaged  in 
alcohol  misuse  who  were  returned  to  duty  in 
a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  FHWA 
regulations)".  This  information  should  be 
available  from  the  personnel  office  and/or 
drug  and  alcohol  program  manager. 

Sample  Applicant  Test  Results  Table 

The  following  example  is  for  ALCOHOL 
TESTING  INFORMATION,  which 
summarizes  pre-employment  testing  results. 
The  procedures  detailed  here  also  apply  to 
the  other  reasons  for  testing  in  the  table 
which  require  you  to  summarize  testing 
results  for  employees.  This  example  will  use 
"Pre-Employment"  testing  to  illustrate  the 
procedures  for  completing  the  form. 

A.  Screening  tests  were  performed  on  157 
job  applicants  for  driver  positions  during  the 
reporting  year.  This  information  is  entered  in 
the  first  blank  column  of  the  table  in  the  row 
marlred  "PRE-EMPLOYMENT". 

B.  Confirmation  tests  were  necessary  for  6 
of  the  157  applicants  for  driver  positions. 
Enter  this  information  in  the  second  blank 
column  of  the  table  in  the  row  marked  "PRE- 
EMPLOYMENT".  The  confirmation  test 
results  for  these  6  applicants  were  the 
following: 


Appiicani 

Confirma- 
tion result 

#1  

006 

#2  

0  01 

#3 

0.11 

#4  

#5  

#6  

0.04 
0.03 
002 

Type  of  test 


Pre-employment 


C.  The  confirmation  test  results  for  2  of  the 
applicants  for  driver  positions  were  equal  to 
or  greater  than  0.02,  but  less  than  0.04.  Enter 
this  information  in  the  third  blank  column  of 
the  table  in  the  row  marked  "PRE- 
EMPLOYMENT". 

D.  The  confirmation  test  results  for  3  of  the 
applicants  for  driver  positions  were  equal  to 
or  greater  than  0.04.  Enter  this  information  in 
the  fourth  bi  mk  column  of  the  table  in  the  - 
row  marked    PRE-EMPLOYMENT". 


Number  of 

screening 

tests 


157 


Numtjer  of 

confirmation 

tests 


Number  of 

confirmation 

test  results 

equal  to  or 

greater  than 

0.02,  but 

less  than 

0.04 


Number  of 
confirmation 
test  results 
equal  to  or 
greater  than 
0.04 
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Note  that  adding  up  the  numbers  for 
conRrniation  results  in  columns  three  and 
four  will  not  always  match  the  number 
entered  in  the  second  column,  "NUMBER  OF 
CXDNRRMATION  TESTS".  These  numbers 
may  differ  since  some  confurnation  test 
results  may  be  less  than  0.02. 

Remember  that  the  same  procedures 
indicated  above  are  to  be  used  for  completing 
all  categories  of  testing  in  the  table  in  Section 
D. 

Page  3 — Number  of  employees 
administered  drug  and  alcohol  tests  at  the 
same  time  resulting  in  a  verified  positive 
drug  test  and  an  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater, 
requires  that  a  count  of  all  such  employees 
be  entered  in  the  indicated  box. 

Page  3— VIOLATIONS  OF  OTHER 
ALCOHOL  PROVlSIONS/PROHIBmONS  OF 
THIS  REGULATION,  requires  information  on 
the  NUMBER  OF  COVERED  EMPLOYEES 
committing  such  a  violation,  a  description  of 
the  VIOLATION  committed  (e.g.,  pre-duty 
alcohol  use,  on  duty  alcohol  use,  on  duty 
alcohol  (Kjssession),  and  a  description  of  the 
ACTION  TAKEN  in  response  to  the  violation. 

Page  3— EMPLOYEES  WHO  REFUSED  TO 
SUBMrr  TO  AN  ALCOHOL  TEST  requires  a 
count  of  the  NUMBER  OF  COVERED 
EMPLOYEES  who  refused  to  submit  to  a 
random  or  non-random  (pre-employment, 
(K>st-accident,  reasonable  suspicion,  return  to 


duty,  or  follow-up)  alcohol  test  required 
under  the  FHWA  regulation. 

Page  3— ALCOHOL  TRAINING/ 
EDUCATION  requires  information  on  the 
number  of  supervisors  who  have  received 
initial  training  on  the  specific 
contemporaneous  physical,  behavioral,  and 
performance  indicators  of  probable  alcohol 
use  as  required  by  FHWA  alcohol  testing 
regulations  during  the  current  reporting 
period. 

FHWA  Drug  and  Alcohol  Testing  MIS  Data 
Collection  Form  OMB  No.  2125-0543 

A.  Motor  Carrier  Employer  Information 

Company  

Year  Covered  by  This  Report:  


Collection  Form  is,  to  the  best  of  my 
knowledge  and  belief,  true,  correct,  and 
complete  for  the  period  stated. 

Signature 

Date  of  Signature 


Title 


Principal  Place  of  Business  for  Safety: 

Physical  Address    

Mailing  Address 


U.S.  DOT  Number 
ICC  Number 


1,  the  undersigned,  certify  that  the 
information  provided  on  this  Federal 
Highway  Administration  Drug  Testing 
Management  Information  System  Data 

B.  Covered  Employees 


Phone  Number 

Title  18,  U.S.C.  Section  1001,  makes  it  a 
criminal  offense  subject  to  a  maximum  fme 
of  510,000,  or  imprisonment  for  not  more 
than  S  years,  or  both,  to  knowingly  and 
willfully  make  or  cause  to  be  made  any  false 
or  fraudulent  statements  or  representations  in 
any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 

The  Federal  Highway  Administration 
estimates  that  the  average  burden  for  this 
report  form  is  2  hours.  You  may  submit  any 
comments  concerning  the  accuracy  of  this 
burden  estimate  or  any  suggestions  for 
reducing  the  burden  to:  Director.  Office  of 
Motor  Carrier  Standards  (HCS-1):  Federal 
Highway  Administration;  400  7th  St..  SW.. 
Washington.  DC  20590;  OR  Office  of 
management  and  Budget.  Paperwork 
Reduction  Projects  (2125-0543);  Washington. 
DC  20503. 


Covered  Employees 

Employee  category 

Number  of 
FHWA  cov- 
ered em- 
ployees 

Number  of  employee  covered  by  more  than  one  DOT  operating  ad- 
ministration 

FAA 

FRA 

FTA 

RSPA 

USCG 

Drivers  

Read  Before  Completing  the  Remainder  of 
this  Form: 

1.  All  items  refer  to  the  current  reporting 
period  only  (for  example.  January  1. 1994- 
December  31, 1994). 

2.  This  report  is  only  for  testing  REQUIRED 
BY  THE  FEDERAL  HIGHWAY 
ADMINISTRATION  (FHWA)  AND  THE  U.S. 
DEPARTMENT  OF  TRANSPORTATION 
(DOT): 


•  Results  should  be  reported  only  for 
employees  in  COVERED  POSITIONS  as 
defined  by  FHW A/DOT  drug  and  alcohol 
testing  regulations. 

•  The  information  requested  should  only 
include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP),  opiates,  amphetamines, 
and  alcohol  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing 
should  only  be  reported  in  the  tables  entitled 

C.  Drug  Testing  Information 


"EMPLOYEES  WHO  REFUSED  TO  SUBMIT 
TO  A  DRUG  (or  AN  ALCOHOL)  TEST".  Do 
not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality 
control  (QC)  samples  submitted  to  the  testing 
laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE 
ANY  ITEM  BLANK.  If  the  value  for  an  item 
is  zero  (0),  place  a  zero  (0)  on  the  form. 


Number  of 

specimens 

collected 

Number  of 
specimens 
verified  neg- 
ative 

Number  of 
specimens 

verified 

positive  for 

one  or  more 

of  the  five 

drugs 

Number  of  specimens  verified  positive  for  each  type  of  drug 

Type  of  test 

Marijuana 
(THC) 

Cocaine 

Phencyclidine 
(POP) 

Opiates 

Amphet- 
amines 

Pre-employment 

Random  

Post-Accident/non-fatal  ... 
Post-Accident/fatal    

- 

Reasonable  suspicion 

Return  to  duty 

Follow-up  
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Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified  positive  drug  test 

Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug  test  or  refused  a  druo  test  re- 
quired under  the  FHWA  mle: 

Specimens  Verified  Positive  for  more  Than  One  Drug 


Number  of  verified  positives 


Marijuana 
^C) 


tariiui 
(THC 


Cocaine 


Phencyclidine 


encydK 
(PCP) 


Opiates 


Amphet- 
amines 


Employees  wtx>  refused  to  submit  to  a  drug  test 


Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FHWA  regulation 

Covered  employees  who  refused  to  submit  to  a  non-random  drug  test  required  under  the  FHWA  regulation 


Number 


Drug  training/education 


Number  of  supervisors  who  have  received  initial  train- 
ing on  the  specific  contemporaneous  physical,  be- 
havioral, and  performance  indicators  of  probable 
drug  use  as  required  by  FHWA  drug  testing  regula- 
tions: 


Number 


D.  ALCOHOL  Testing  Information 

Type  of  Test 

Number  of 

screening 

tests 

Number  of 

confirmation 

tests 

Number  of 

confim^tion 

test  results 

equal  to  or 

greater  than 

0.02,  but 

less  than 

0.04 

Number  of 
confirmation 
test  results 
equal  to  or 
greater  than 
0.04 

Pre-employment 

Random  

Post-accident/non-fatal „ 

Post-accident/fatal „ 

Reasonable  suspicion „ ^ 

Return  to  duty 

Follow-up 

Number  of  persons  denied  a  position  as  a  covered  employee  following  an  alcohol  test  indicating  an  akxjhol  concentration  of  0.04 
or  greater: 

Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  position  (having  complied  with  the 
recommendations  of  a  substance  abuse  professional  as  described  in  FHWA  regulations): 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified  positive  drug  test  arx^an  alco- 
hol test  indicating  an  alcohol  concentration  of  0.04  or  greater 

Violations  of  Other  Alcohol  Provisions/Prohibitions  of  this  Regulation 


Number  of 

covered  env 

ployees 


Violation 


Driver  used  alcohol  while  performing  safety-sensitive  function  

Driver  used  alcohol  within  4  hours  of  performing  safety-sensitive  function 
Driver  used  alcohol  before  taking  a  required  post-accident  alcohol  test  .... 


Action  taken 


Employees  who  refused  to  submit  to  an  akx>hol  test 

Number 

Covered  employees  who  refused  to  submit  to  a  random  ateohol  test  required  under  the  FHWA  regulation 

Covered  employees  who  refused  to  submit  to  a  non-random  alcohol  test  required  under  the  FHWA  regulation  

Ak»hol  Training/Education 

Number 

Number  of  supennsors  who  have  received  initial  training  on  the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probable  alcohol  use  as  required  by  FHWA  ateohol  testing  regulations 

UMI 
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Drug  and  Alcohol  Testing  Management 
Information  System  (MIS)  "EZ"  Data 
Collection  Form 

Instructions 

The  following  instructions  are  to  be  used 
as  a  guide  for  completing  the  Federal 
Highway  Administration  (FHWA)  and  the 
U.S.  Department  of  Transportation  (DOT) 
Drug  and  Alcohol  Testing  MIS  "EZ"  Data 
Collection  Fonn.  This  fonn  should  only  be 
used  if  there  are  no  positive  drug  tests  and 
no  alcohol  misuse  to  be  reported  by  your 
company.  These  instructions  explain  the 
information  requested  and  indicate  the 
probable  sources  for  this  information.  This 
reporting  form  includes  four  sections.  These 
sections  address  the  data  elements  required 
in  the  FHWA  and  DOT  drug  and  alcohol 
testing  regulations. 

SECTION  A— MOTOR  CARRIER 
EMPLOYER  INFORMATION  requires  the 
company  name  for  which  the  repwrt  is 
completed,  a  current  address,  the  U.S.  DOT 
number,  and  the  ICC  number  (if  applicable). 
A  signature  and  title,  date,  and  current 
telephone  (including  the  area  code)  must  be 
entered  by  the  person  certifying  the 
correctness  and  completeness  of  the  report. 

SECTION  B— COVERED  EMPLOYEES 
requires  a  count  for  each  employee  category 
that  must  be  tested  under  FHWA  regulations. 
There  is  only  one  category  of  covered 
employees  for  FHWA,  and  that  is  "Drivers". 
The  most  likely  source  for  this  information 
is  the  employer's  personnel  department. 
These  counts  should  be  based  on  the 
company  records  for  the  calendar  year  being 
reported.  An  employee  who  is  hired  twice  or 
more  in  the  reported  year  must  be  counted 
as  a  single  employee. 

Additional  information  must  be  completed 
if  your  company  employs  personnel  who 
perform  duties  covered  by  the  drug  and 
alcohol  rules  of  more  than  one  DOT 
operating  administration.  NUMBER  OF 
EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPERATING  ADMINISTRATION, 
requires  that  you  identify  the  number  of 
employees  in  each  employee  category  under 
the  appropriate  additional  op>erating 
administration(s).  The  employees  covered  by 
more  than  one  DOT  operating  administration 
must  be  counted  under  all  appropriate 
operating  administrations. 

SECTION  C— DRUG  TESTING 
INFORMATION  requires  information  for 
drug  testing,  refusals  for  testing,  and  training/ 
education.  The  first  table  requests 
information  on  the  NUMBER  OF 
SPECIMENS  COLLECTED  AND  VERIFIED 
NEGATIVE  in  each  category  for  testing. 
These  categories  include:  (1)  pre- 
employment,  (2)  random,  (3)  post-accident/ 
non-fatal,  (4)  post-accident/fatal,  (5) 
reasonable  suspicion,  (6)  return  to  duty,  and 


•I 


(7)  follow-up  testing.  All  numbers  entered 
into  this  table  should  be  for  applicants  or 
company  employees  in  a  covei«d  position 
only  (i.e.  "Drivers").  Each  part  of  this  table 
must  be  completed  for  each  category  of 
testing.  These  numbers  do  not  include 
refusals  for  testing.  "COLL"  requires  the 
number  of  specimens  collected  for  each 
category  of  testing.  "NEC"  requires  a  count 
for  all  completed  tests  that  were  verified 
negative  by  your  Medical  Review  Officer 
(MRO).  Do  not  include  results  of  quality 
control  (QC)  samples  submitted  to  the  testing 
laboratory  in  any  of  the  categories. 

Following  the  table  for  drug  testing  data 
you  must  provide  counts  for  drivers  returned 
to  dufy  during  this  reporting  period  who  had 
a  verified  positive  drug  test  or  refused  a  drug 
test  required  under  the  FHWA  rule.  This 
information  should  be  available  from  the 
personnel  office  and/or  drug  program 
manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT 
TO  A  DRUG  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPLOYEES  who 
refused  to  submit  to  a  random  or  non-random 
(pre-employment,  post-accident,  reasonable 
suspicion,  return  to  duty,  or  follow-up)  drug 
test  required  under  the  FHWA  regulation. 

DRUG  TRAINING/EDUCATION  requires 
information  on  the  number  of  supervisory 
personnel  who  have  received  the  required 
drug  training  during  the  current  reporting 
period. 

SECTION  D— ALCOHOL  TESTING 
INFORMATION  requires  information  for 
alcohol  testing,  refusals  for  testing,  and 
training/education.  The  first  table  requests 
information  on  the  NUMBER  OF 
SCREENING  TESTS  CONDUCTED  in  each 
category  of  testing.  These  categories  include: 
(1)  pre-employment,  (2)  random,  (3)  post- 
accident/non-fatal,  (4)  post-accident/fatal,  (5) 
reasonable  suspicion,  (6)  retvun  to  duty,  and 
(7)  follow-up  testing.  All  numbers  entered 
into  this  table  should  be  for  applicants  or 
company  employees  in  covered  positions 
only  (i.e.,  "Drivers").  Enter  the  number  of 
alcohol  screening  tests  conducted  for  each 
category  of  testing.  These  numbers  do  not 
include  refusals  for  testing. 

Following  the  table  that  summarizes 
ALCOHOL  TESTING  INFORMATION,  you 
must  provide  a  count  of  the  "Number  of 
drivers  who  engaged  in  alcohol  misuse  who 
were  returned  to  duty  in  a  covered  position 
(having  complied  with  the  recommendations 
of  a  substance  abuse  professional  as 
described  in  FHWA  regulations)".  This 
information  should  be  available  from  the 
personnel  ofilce  and/or  drug  and  alcohol 
program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT 
TO  AN  ALCOHOL  TEST  requires  a  count  of 
the  NUMBER  OF  COVERED  EMPLOYEES 
who  refused  to  submit  to  a  random  or  non- 


random  (pre-employment,  post-accident, 
reasonable  suspicion,  return  to  duty,  or 
follow-up)  alcohol  test  required  under  the 
FHWA  regulation. 

ALCOHOL  TRAINING/EDUCATION 
requires  information  on  the  number  of 
supervisors  who  have  received  initial 
training  on  the  specific  contemporaneous 
physical,  behavioral,  and  performance 
indicators  of  probable  alcohol  use  as  required 
by  FHWA  alcohol  testing  regulations  during 
the  current  reporting  period. 

FHWA  Drag  and  Alcohol  Testing  NQS  "EZ" 
Data  Collection  Form  0MB  No.  2125-0543 

A.  Motor  Carrier  Employer  Information 

Company  

Year  Covered  by  This  Report: 


Principal  Place  of  Business  for  Safety: 

Physical  Address    

Mailing  Address 


U.S.  DOT  Number 
ICC  Number 


I.  the  undersigned,  certify  that  the 
information  provided  on  the  attached  Federal 
Highway  Administration  Drug  and  Alcohol 
Testing  Management  Information  System 
Data  Collection  Form  is,  to  the  best  of  my 
knowledge  and  belief,  true,  correct,  and 
complete  for  the  period  stated. 


Signature 


Date  of  Signature 


Title 


Phone  Number 

Title  18,  U.S.C.  Section  1001,  makes  it  a 
criminal  ofi^ense  subject  to  a  maximum  fine 
of  S10,000,  or  imprisonment  for  not  more 
than  5  years,  or  both,  to  knowingly  and 
willfully  make  or  cause  to  be  made  any  false 
or  fraudulent  statement  or  representations  in 
any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 

The  Federal  Highway  Administration 
estimates  that  the  average  burden  for  this 
report  form  is  30  minutes.  You  may  submit 
any  conunents  concerning  the  accuracy  of 
this  burden  estimate  or  any  suggestions  for 
reducing  the  burden  to:  Director,  Office  of 
Motor  Carrier  Standards  (HCS-1);  Federal 
Highway  Administration;  400  7th  St.,  SW., 
Washington,  DC  20590;  OR  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (2125-0543);  Washington, 
DC  20503. 
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B.  Covered  Employees 


Covered  Employees 


Employee  Category 

Numt)ef  of 
FHWA  Cov- 
ered Env 
ployees 

Number  of  Employees  Covered  by  More  Than  One  DOT  Operating 
Adminjstration 

FAA 

FRA 

FTA 

RSPA 

USCG 

Drivers 

C.  Drug  Testing  Information 


Numt>er  of  Specimens  Collected  and  Verified  Negative 


Employee  Category 

Pre-Employ- 
ment 

Random 

Post-AccidenV 
Non-Fatal 

Post-AncktenV 
Fatal 

Reasonable 
Suspicion 

Retum  to  Duty 

Follow-up 

Cdl 

Neg 

Coll 

Neg 

Coll 

Neg 

Coll 

Neg 

Coll 

Neg 

Coll 

Neg 

Cdl 

Neg 

Drivers 

Number  of  drivers  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  dmg  test  or  refused  a  druo  test  reauired 
under  the  FHWA  rule: 


Employees  who  refused  to  submit  to  a  drug  test 


Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FHWA  regulation: 
Covered  employees  who  refused  to  submit  to  a  non-random  drug  test  required  under  the  FHWA  regulation: 


Number 


Dmg  training/education 


Supervisors  who  have  received  Initial  training  on  the  specific  contemporaneous  physical,  behavioral,  and  performance  Indicators 
of  prot^able  drug  use  as  required  by  FHWA  dnjg  testing  regulations: 


Number 


D.  ALCOHOL  TESTING  INFORMATION 


Number  of  alcohol  screening  tests  conducted 

Employee  category 

Pre-employ- 
ment 

Random 

Post-Acci- 

dent/non- 

fatal 

Post-Acci- 
dent/fatal 

Reasonable 
suspicion 

Retum  to 
duty 

Folk)w-up 

Drivers 

Number  of  drivers  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  position  (having  corrplied  with  the  rec- 
ommendations of  a  sut>stance  abuse  professional  as  described  in  FHWA  regulations): 


Employees  who  refused  to  sut>mit  to  an  alcohol  test 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FHWA  regulation: 
Covered  employees  who  refused  to  submit  to  a  non-random  alcohol  test  required  under  the  FHWA  regulation: 


Number 


Akx>hol  training/education 


Numt>er  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  physical,  behavioral,  and  performance 
indicators  of  probabie  alcohol  use  as  required  by  FHWA  alcohol  testing  regulations: 


Number 


(FR  Doc.  95-6043  Filed  3-10-95;  8:45  am] 

BILUNO  CODE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart663 

[Docket  No.  950301063-6063-01;  I.D. 
0321940] 

RIN  0648-AF38 

Pacific  Coast  Qroundfish  Fishery;  Gear 
Modification 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 


Atmospheric  Administration  (NCAA), 

Commerce. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
groimdfish  trawl  regulations  and 
simplifies  the  marking  requirements  for 
commercial  vertical  hook-and-line  gear 
that  is  closely  tended  in  the  Pacific 
Coast  Groundfish  fishery.  This  rule 
promotes  the  objectives  of  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  by  enhancing  the 
effectiveness  of  minimum  mesh  size 
used  in  trawl  gear,  making  trawl  gear 


UMI 
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.  aquirements  consistent  for  all  bottom 
trawl  gear  and  less  likely  to  be 
circumvented,  updating  the  regulations 
to  be  more  consistent  with  changes  in 
gear  technology,  and  removing 
unnecessary  burdens  on  the  industry. 
EFFECTIVE  DATES:  September  8,  1995, 
except  §  663.22(c)  is  effective  on  March 
13.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-^040. 
SUPPLEMENTARY  INFORMATION:  NMFS 
issues  this  final  rule,  based  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  FMP  and  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  provides  a  socioeconomic 
framework  procedure  under  which  gear 
regulations  may  be  changed  without 
amending  the  FMP.  A  proposed  rule 
was  pubUshed  at  59  FR  40511  (August 
9,  1994)  requesting  comments  through 
September  6, 1994,  on  changes  to  the 
regulations  for  trawl  gear  and 
commercial  vertical  hook-and-line  gear 
(also  called  Portuguese  longline).  Two 
comments  were  received  and  are 
addressed  below. 

Comment  1 :  One  comment  was 
received  from  the  American  Factory 
Trawler  Association,  which  represents 
at-sea  processing  vessels  and  the  catcher 
vessels  that  deliver  to  them.  They  were 
concerned  that  prohibiting  chafing  gear 
from  encircUng  the  net  would  also 
prohibit  the  use  of  protective  gear  which 
is  needed  under  choker,  transfer,  and 
lifting  straps  on  the  codends  of  pelagic 
trawls.  The  straps  are  used  to  transfer 
and  lift  a  full  codend  onboard  a  vessel 
and  to  empty  it.  Protective  gear  is 
needed  to  cover  the  entire 
circumference  of  the  net  under  the 
straps,  because  the  straps  will  damage 
any  unprotected  portion  of  the  net  they 
contact. 

Response:  NMFS  agrees  that  this  type 
of  protective  gear,  which  has  been  in 
use  for  some  time,  was  not  meant  to  be 
prohibited.  The  proposed  rule  for 
pelagic  trawls  has  been  revised  to  allow 
a  band  of  mesh  no  wider  than  16 
meshes  to  encircle  the  net  under 
chokers,  lifting  straps  or  transfer  cables, 
but  over  riblines  and  restraining  straps 
that  are  attached  to  the  net. 

Comment  2:  A  fisherman  using 
Scottish  seine  gear  to  catch  sanddabs  off 
Cahfomia  was  concerned  that  the  4.5- 
inch  (11.5-cm)  minimum  mesh  size 
throughout  the  net  would  enable  his 
target  species  to  escape.  Most  of  the 
mesh  in  his  gear  would  satisfy  the  4.5- 
inch  (11.5-cm)  minimum  mesh  size — he 
uses  4.5-inch  (11.5-cm)  mesh  in  the  last 


70  meshes  of  the  net,  and  over  5-inch 
(12.8-cm)  mesh  in  the  wings  and  behind 
the  footrope  and  headrope.  However,  he 
needs  smaller  mesh  in  the  intermediate 
portion  of  the  net.  In  his  initial  letter  he 
stated  that  he  uses  3.5-inch  (9.0-cm) 
mesh  in  the  intermediate  portion  of  the 
net.  In  a  second  letter,  he  explained  that 
he  modified  his  gear  and  found  that  4.0- 
inch  (10.3-cm)  mesh  in  the  intermediate 
portion  of  the  net  could  be  used,  but 
that  4.5-inch  (11.5-cm)  mesh  still 
allowed  sanddabs  to  escape. 

Response:  The  requirement  to  apply 
the  minimum  mesh  size  throughout  the 
net  was  proposed  to  enhance 
escapement  of  juvenile  fish,  reduce 
bycatch,  make  it  impossible  to  reduce 
mesh  size  by  cinching  off  the  codend, 
and  facilitate  enforcement  by  using 
consistent  regulations  for  all  bottom 
trawls.  The  information  provided  by  the 
commenter  does  not  justify  changes  to 
the  proposed  rule.  However,  the 
commenter  may  wish  to  supply 
additional  information  to  the  Council  in 
support  of  his  position  and  seek 
modification  of  this  final  rule.  He  also 
may  submit  an  application  for  an 
experimental  fishing  permit  (EFP), 
which  enables  fisheries  to  be  conducted 
that  otherwise  would  be  prohibited.  If 
the  issue  is  found  to  warrant  further 
consideration,  an  EFP  may  be  issued  for 
the  purpose  of  gathering  information  to 
determine  if  and  how  the  regulation 
should  be  changed.  The  Council  then 
could  reconsider  the  appropriateness  of 
the  minimum  mesh  size  for  Scottish 
seine  gear. 

Changes  or  Clarifications  to  the 
Proposed  Rule 

The  only  substantive  change  to  the 
rule  is  made  as  a  result  of  comment  #1, 
described  above.  Several  additional 
clarifications  and  editorial  changes  also 
have  been  made,  which  are  consistent 
with  the  rule  as  proposed.  (1)  The 
comers  of  the  terminal  end  of  chafing 
gear  may  be  attached  to  the  net 
(§  663.22(b)(3)).  (2)  The  minimum  mesh 
size  requirements  in  existing  rules  for 
chafing  gear  no  longer  apply. 
Escapement  is  provided  for  by  limiting 
chafing  gear  to  only  one-half  the 
circumference  of  the  net.  (3)  Section 
663.22(b)(5)  is  edited  slightly  to  clarify 
that  the  first  20  ft  (6.15  m)  of  pelagic 
trawls  must  be  bare  rope  or  net  with  a 
minimum  mesh  size  of  16-inches  (40.6- 
cms).  or  any  combination  of  bare  rope 
and  16-inch  (40.6-cm)  mesh.  (4)  The 
type  of  identification  needed  to  mark 
fixed  gear  is  clarified.  (5)  The 
description  of  authorized  fishing  gear  at 
§  663.22(a)  is  clarified  to  explain  that 
"set  net"  includes  anchored  gillnet  or 
trammel  net. 


Summary  of  the  Final  Rule 

The  text  of  the  final  rule  is 
summarized  below,  incorporating  the 
above  changes.  Additional  background 
and  rationale  are  found  in  the  proposed 
rule  and  Environmental  Assessment 
(EA)  prepared  for  this  action. 

1.  Apply  the  trawl  minimum  mesh 
size  throughout  the  net.  Currently,  the 
minimum  mesh  size  applies  to  the  last 
50  meshes  of  the  trawl  net.  This  final 
rule  applies  the  minimum  mesh  size 
requirements  throughout  the  net.  This  is 
intended  to  eliminate  the  practice  of 
tying  off  the  net  in  front  of  the  last  50 
meshes  above  which  smaller  mesh 
could  be  used  legally. 

2.  Remove  the  legal  distinction 
between  bottom  and  roller  trawls  and 
the  requirement  for  continuous  riblines. 
Once  the  minimum  mesh  size  became 
identical  for  bottom  and  roller  trawls  in 
May  1992  (57  FR  12212,  April  9,  1992). 
there  was  no  longer  a  need  to 
distinguish  between  the  two  in  the 
regulations.  This  rule  also  eliminates 
the  requirement  for  continuous  riblines 
to  be  sewn  to  bottom  and  roller  trawls, 
if  the  vessel  has  onboard  a  net  with  less 
than  4.5-inch  (11.43-cm)  mesh. 

3.  Clarify  the  distinction  between 
bottom  and  pelagic  (midwater)  trawls. 
Current  pelagic-trawl  requirements  state 
that  the  footrope  at  the  trawl  mouth 
must  be  unprotected  and  that 
sweeplines,  including  the  bottom  of  the 
bridle,  must  be  bare. 

This  rule  adds  two  requirements  to 
discourage  dragging  small-mesh  pelagic 
trawls  on  the  sea  floor  by  making  the 
nets  more  fragile.  First,  rollers,  bobbins, 
tires,  discs,  or  any  other  similar  device 
used  to  protect  the  net  from  the  sea  floor 
may  not  be  used  anywhere  in  the  net. 
Second,  for  at  least  20  ft  (6.15  m) 
immediately  behind  the  footrope  or 
headrope  of  the  net,  bare  ropes  or  16- 
inch  (40.6-cm)  minimum  mesh  must 
encircle  the  net. 

4.  Modify  chafing  gear  requirements. 
Chafing  gear  is  webbing  or  other 
material  attached  to  a  trawl  net  to 
protect  the  net  from  wear,  particularly 
the  codend  as  it  scrapes  the  sea  floor  or 
slides  onto  the  vessel.  If  attached  in 
certain  ways,  chafing  gear  could  reduce 
the  effective  mesh  size  by  compressing 
or  covering  the  webbing.  The  current 
regulations  require  that:  Chafing  gear 
not  be  connected  directly  to  the 
terminal  end  of  the  net;  in  bottom 
trawls,  chafing  gear  have  a  minimum 
mesh  size  of  15  inches  (38.1  cm)  unless 
only  the  bottom  half  of  the  codend  is 
covered;  and  in  roller  trawls  in  the 
Vancouver,  Columbia,  and  Eureka 
subareas,  and  in  pelagic  trawls  in  all 
subareas,  chafing  gear  covering  the 


upper  one-half  of  the  codend  must  have 
a  minimum  mesh  size  of  6  inches  (15.24 
cm).  These  provisions  are  changed  to 
provide  the  necessary  gear  protection 
without  unduly  impeding  escapement 
of  fish  through  the  webbing,  and  to  be 
consistent  with  changes  in  the 
technology  and  requirements  for  bottom 
and  roller  trawls.  This  rule  provides 
that:  (a)  Chafing  gear  may  cover  no  more 
than  50  percent  of  the  circumference  of 
the  net,  except  for  16-mesh  "skirts" 
(designed  to  protect  the  underlying  gear) 
under  the  lifting  or  splitting  straps 
(chokers),  or  the  transfer  cables  on 
pelagic  trawls;  (b)  no  section  of  chafing 
gear  may  be  longer  than  50  meshes  of 
the  net  to  which  it  is  attached;  (c)  except 
at  its  comers,  the  terminal  end  of  each 
section  of  chafing  gear  must  not  be 
connected  to  the  net;  (d)  chafing  gear 
must  be  attached  outside  any  riblines  or 
restraining  straps;  and  (e)  there  is  no 
limit  on  the  number  of  sections  of 
chafing  gear  that  may  be  used.  This  mle 
removes  the  minimum  mesh  size 
requirements  applicable  to  chafing  gear. 

5.  Modify  marking  requirements  for 
commercial  vertical  hook-and-line  gear. 
Current  marking  requirements  required 
for  fixed  gear  (pole,  flag,  light,  radar 
reflector,  and  buoy)  were  found  to  be  a 
burden  for  vessels  closely  tending  their 
commercial  vertical  hook-and-line  gear. 
Although  the  gear  is  anchored,  it  is 
lightweight  and  can  be  dragged  by 
prevailing  winds  and  currents.  Also,  the 
cost  of  the  radar  reflector,  lights,  and 
buoys  is  substantial  in  comparison  to 
the  cost  of  the  gear  itself.  Since  most 
vessels  using  this  gear  stay  in  the 
immediate  vicinity  of  the  gear,  tending 
the  lines  frequently,  there  appears  to  be 
less  need  for  such  extensive  marking 
requirements.  This  rule  relaxes  the 
marking  requirement  for  commercial 
vertical  hook-and-line  gear  that  is 
closely  tended  by  requiring  only  a  single 
buoy  clearly  identifying  the  vessel's 
owner  or  operator. 

6.  Correct  a  mesh  definition. 
Reference  to  double-ply  mesh  at  50  CFR 
663.2  is  changed  to  "double-bar  mesh". 
Ply  refers  to  the  number  of  strands 
twisted  together  to  make  twine.  The 
regulation  was  intended  to  mean  two 
lengths  of  twine  tied  together  in  one 
knot,  or  "double-bar"  mesh. 

For  the  reasons  stated  above  and  in 
the  proposed  mle  at  59  FR  40511 
(August  9, 1994),  NMFS  concurs  with 
the  Council's  recommendations  and 
herein  announces  the  final  rule. 

Classification 

This  final  mle  is  published  under 
authority  of  the  Magnuson  Act,  16 
U.S.C.  1801  et  seq.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 


(Assistant  Administrator),  has 
determined  that  it  is  necessary  for 
management  of  the  Pacific  Coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an  EA  for  this 
mle  (contained  in  the  EA/Regulatory 
Impact  Review)  and  the  Assistant 
Administrator  concluded  that  there 
would  be  no  significant  impact  on  the 
environment. 

This  mle  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Under  section  553(d)(1)  of  the 
Administrative  Procedure  Act,  the 
change  to  the  fixed  gear-marking 
requirements  at  50  CFR  663.22(c)  is 
made  effective  upon  publication  in  the 
Federal  Register  because  it  relieves  a 
restriction  on  commercial  vertical  hook- 
and-line  fishermen  who  closely  tend 
their  gear.  In  contrast,  changes  to  the 
definitions  and  trawl  gear  requirements 
at  50  CFR  663.2  and  663.22(a)  and  (b) 
are  effective  6  months  after  filing  with 
the  Office  of  the  Federal  Register  to 
allow  time  for  fishermen  to  modify  gear 
to  comply  with  these  new  requirements. 
The  Council  recommended,  and  the 
Assistant  Administrator  agrees,  that  this 
6-month  delay  in  effectiveness  reduces 
the  economic  burden  on  the  industry  by 
enabling  it  to  replace  at  least  some  of  its 
gear  after  it  is  worn  out  rather  than 
requiring  an  immediate  and  abmpt 
change  to  all  trawl  nets. 

List  of  Subiects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  7, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  663.2  is  amending  the 
definition  for  "Commercial  fishing"  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (1)  and  (2)  respectively,  and 
amending  the  definition  for  "Fishing 
gear"  by  redesignating  paragraphs  (a) 
through  (w)  as  paragraphs  (1)  through 
(23),  respectively  and  by  revising  newly 
redesignated  paragraphs  (1)  through  (3), 
(6).  (14),  (16),  and  (18)  to  read  as 
follows: 


1663^    Definitions. 

•  •        »        •        * 

Fishing  gear: 

(1)  Bobbin  trawl  means  the  same  as  a 
roller  trawl,  and  is  a  type  of  bottom 
trawl. 

(2)  Bottom  trawl  means  a  trawl  in 
which  the  otter  boards  or  the  footrope 
of  the  net  are  in  contact  with  the  seabed. 
It  includes  roller  (or  bobbin)  trawls  and 
Danish  and  Scottish  seine  gear.  It  also 
includes  pair  trawls  fished  on  the 
bottom.  Any  trawl  not  meeting  the 
requirements  for  pelagic  trawls  at 

§  663.22(b)(6)  is  a  bottom  trawl. 

(3)  Chafing  gear  means  webbing  or 
other  material  attached  to  the  codend  of 
a  trawl  net  to  protect  the  codend  from 
wear. 

•  •        •        •        • 

(6)  Double-bar  mesh  means  two 
lengths  of  twine  tied  into  a  single  knot. 

•  •        •        •        • 

(14)  Pelagic  (midwater  or  off-bottom) 
trawl  means  a  trawl  in  which  the  otter 
boards  may  be  in  contact  with  the 
seabed  but  the  footrope  of  the  net 
remains  above  the  seabed.  It  includes 
pair  trawls  if  fished  in  midwater.  A 
pelagic  trawl  has  no  rollers  or  bobbins 
on  the  net. 

•  •        •        •        • 

(16)  Roller  trawl  (bobbin  trawl)  means 
a  trawl  with  footropes  equipped  with 
rollers  or  bobbins  made  of  wood,  steel, 
mbber,  plastic,  or  other  hard  material 
that  keep  the  footrope  above  the  seabed, 
thereby  protecting  the  net.  A  roller  trawl 
is  a  type  of  bottom  trawl. 

•  •        •        •        • 

•  (18)  Single-walled  codend  means  a 
codend  constmcted  of  a  single  wall  of 
webbing  knitted  with  single  or  double- 
bar  mesh. 

***** 

3.  In  §663.22,  paragraphs  (a),  (b)(2) 
through  {b)(4),  and  (c)  are  revised; 
paragraph  (b)(5)  is  removed;  and 
paragraph  (b)(6)  is  redesignated  as 
paragraph  (b)(5)  and  revised  to  read  as 
follows: 

§  663.22    Gear  restrictions. 

(a)  General.  The  following  types  of 
fishing  gear  are  authorized,  with  the 
restrictions  set  forth  in  this  section: 
trawl  (bottom  and  pelagic),  hook-and- 
Une,  longline,  pot  or  trap,  set  net 
(anchored  gillnet  or  trammel  net),  and 
spear. 

(b)*   •  • 

(2)  Mesh  size.  Trawl  nets  may  be  used 
if  they  meet  the  minimum  mesh  sizes 
set  forth  below.  The  minimum  sizes 
apply  throughout  the  net.  Minimum 
trawl  mesh  size  requirements  are  met  if 
a  20-gauge  stainless  steel  wedge,  3.0  or 
4.5  inches  (7.6  or  11.4  cm]  (depending 
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on  the  gear  being  measured]  less  one 
thickness  of  the  metal  wedge,  can  be 
passed  with  only  thumb  pressure 


through  at  least  16  of  20  sets  of  two 
meshes  each  of  wet  mesh. 


Minimum  Trawl-Mesh  Size 

[In  Inches]^ 


Subarea 

Trawl  Type 

Vancouver 

Columbia 

Eureka 

Monterey 

Conception 

Bottom  

Pelagic 

4.5 
3.0 

4.5 
3.0 

4.5 
3.0 

4.5 
3.0 

4.5 
3.0 

'  Metric  conversion:  3.0  inches  «  7.6  centimeters;  4.5  inches  »  1 1 .4  centimeters. 


(3)  Chafing  gear.  Chafing  gear  may 
encircle  no  more  than  50  percent  of  the 
net's  circumference,  except  as  provided 
in  paragraph  (b)(5)  of  this  section.  No 
section  of  chafing  gear  may  be  longer 
than  50  meshes  of  the  net  to  which  it 

is  attached.  Except  at  the  comers,  the 
terminal  end  of  each  section  of  chafing 
gear  must  not  be  connected  to  the  net. 
(The  terminal  end  is  the  end  farthest 
from  the  mouth  of  the  net.)  Chafing  gear 
must  be  attached  outside  any  riblines 
and  restraining  straps.  There  is  no  limit 
on  the  number  of  sections  of  chafing 
gear  on  a  net. 

(4)  Codends.  Only  single-walled 
codends  may  be  used  in  any  trawl. 
Double-walled  codends  are  prohibited. 

(5)  Pelagic  trawls.  Pelagic  trawl  nets 
must  have  unprotected  footropes  at  the 
trawl  mouth,  and  must  not  have  rollers, 
bobbins,  tires,  wheels,  rubber  discs,  or 
any  similar  device  anywhere  in  the  net. 
Sweeplines,  including  the  bottom  leg  of 
the  bridle,  must  be  bare.  For  at  least  20 
ft  (6.15  m)  immediately  behind  the 
footrope  or  headrope,  bare  ropes  or 
mesh  of  16-inch  (40.6-cm)  minimum 
mesh  size  must  completely  encircle  the 
net.  A  band  of  mesh  (a  "skirt")  may 
encircle  the  net  under  transfer  cables, 
lifting  or  splitting  straps  (chokers),  but 
must  be:  over  riblines  and  restraining 
straps;  the  same  mesh  size  and  coincide 
knot-to-knot  with  the  net  to  which  it  is 
attached;  and  no  wider  than  16  meshes. 

(c)  Fixed  gear.  (1)  Fixed  gear 
(longline,  trap  or  pot.  set  net,  and 
stationary  hook-and-line  gear,  including 
commercial  vertical  hook-and-line  gear) 
must  be: 

(i)  Marked  at  the  surface,  at  each 
terminal  end,  with  a  pole,  flag,  light, 
radar  reflector,  and  a  buoy  except  as 
provided  in  paragraph  (c)(2)  of  this 
section;  and 

(ii)  Attended  at  least  once  every  7 
days. 

(2)  Commercial  vertical  hook-and-line 
gear  that  is  closely  tended  may  be 
marked  only  with  a  single  buoy  of 
sufficient  size  to  float  the  gear.  "Closely 
tended"  means  that  a  vessel  is  within 


visual  sighting  distance  or  within  V4 
nautical  mile  (463  m)  as  determined  by 
electronic  navigational  equipment,  of  its 
commercial  vertical  hook-and-line  gear. 

(3)  A  buoy  used  to  mark  fixed  gear 
under  paragraph  (c)(l){i)  or  paragraph 
(c)(2)  of  this  section  must  be  marked 
with  a  number  clearly  identifying  the 
owner  or  operator  of  the  vessel.  The 
number  may  be  either: 

(i)  If  required  by  applicable  state  law, 
the  vessel's  number,  the  commercial 
fishing  license  number,  or  buoy  brand 
number;  or 

(ii)  The  vessel  documentation  number 
issued  by  the  U.S.  Coast  Guard,  or,  for 
an  undocumented  vessel,  the  vessel 
registration  number  issued  by  the  state. 
***** 
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BILLING  CODE  3510-22-P 


50  CFR  Part  681 

[Docket  No.  950224060-5060-01;  I.D. 
021395A] 

RIN  0648-AH85 

Western  Pacific  Crustacean  Fisheries; 
1995  Quota 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  1995  final  quota  for  crustaceans; 

request  for  comments. 

SUMMARY:  NMFS  announces  a  1995 
quota  of  zero  lobsters  for  the 
Northwestern  Hawaiian  Islands  (NVVHI) 
crustacean  fishery.  This  action  is 
necessary  to  ensure  protection  and 
conservation  of  lobsters  in  this  fishery. 
Also,  fishermen  who  wish  to  participate 
in  an  Experimental  Fishing  Program  in 
this  fishery  during  1995  are  encouraged 
to  contact  the  Director,  Southwest 
Region,  NMFS  (Regional  Director).  The 
purpose  of  any  experimental  fishery 
would  be  to  allow  for  a  precisely 
controlled  harvest  designed  to  acquire 


data  for  assessing  the  status  of  the  spiny 
and  slipper  lobster  stocks. 
DATES:  Effective  July  1, 1995.  Comments 
are  invited  until  April  12,  1995. 
ADDRESSES:  Comments  about  this  notice 
and  requests  for  information  about  the 
Experimental  Fishing  Program  should 
be  sent  to  Hilda  Diaz-Soltero,  Regional 
Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  310-980-4034;  or  Alvin 
Z.  Katekaru,  808-973-2985. 
SUPPLEMENTARY  INFORMATION:  The 
crustacean  fisheries  of  the  NWHI  are 
managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP),  which  was 
prepared  by  the  Western  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  affecting  this  fishery  appear 
at  50  CFR  part  681. 

Ordinarily,  an  annual  quota  for  the 
NWHI  crustacean  fishery  is  announced 
in  two  steps.  First,  based  on  previous 
years'  fishery  data,  sampling  during 
research  cruises,  and  other  available 
data,  the  Regional  Director  determines 
an  initial  quota,  which  is  announced  in 
the  Federal  Register,  usually  in 
February  each  year.  Next,  a  final  quota 
is  announced  as  soon  as  possible  on  or 
after  August  15  of  the  fishing  year.  The 
final  quota  is  based  on  actual 
commercial  fisheries  data  collected 
during  the  first  month  of  fishing,  which 
begins  July  1  (when  there  is  a  quota). 

A  substantial  decrease  in  lobster 
landings  and  catch-per  unit-of-effort 
(CPUE)  in  1990  raised  concern  that 
fishing  effort  was  excessive.  Low  lobster 
CPUE  continued  into  the  early  part  of 
1991,  prompting  an  emergency  closure 
of  the  fishery  from  May  through 
November  1991. 

Amendment  7  to  the  FMP,  which  was 
approved  by  NMFS  in  February  1992, 
created  an  annual  6-month  closed 
season  and  an  adjustable  annual  fleet 


harvest  quota  determined  by  a  formula. 
This  quota  is  established  as  described 
above.  The  initial  quota  for  1992  was 
forecast  at  750,000  lobsters;  however,  a 
research  cruise  to  the  NWHI  in  June 
1992  indicated  that  recruitment  had  not 
improved.  Based  on  the  CPUE 
information  from  the  first  month  of  the 
commercial  fishery  and  the  data 
collected  on  the  research  cruise,  the 
final  quota  was  set  at  438,000  lobsters. 

In  1993,  the  FMP  quota  formula 
yielded  an  estimated  quota  of  zero,  and 
there  was  no  commercial  fishing  in  the 
NWHI. 

In  1994,  the  FMP  quota  formula 
yielded  an  initial  quota  of  200,000 
lobsters;  however,  data  obtained  during 
the  first  month  of  fishing  yielded  a 
revised  quota  of  20,900  lobsters. 
However,  by  the  time  the  final  quota 
was  determined,  it  had  been  exceeded 
and  the  fishery  was  closed  by 
emergency  rule. 

A  review  panel  established  by  the 
Council,  consisting  of  the  Crustacean 
Plan  Team,  Advisory  Panel,  and 
reviewers  with  stock  assessment  and 
quota  management  experience, 
suggested  a  new  quota  system  tied  to 
overfishing  guidelines  rather  than 
maximum  sustainable  yield,  which  is 
used  in  the  current  formula.  An  analysis 
by  the  Council  and  NMFS  to  evaluate 
the  new  quota  proposal,  as  well  as 
modification  to  the  existing  quota 
setting  procedures,  is  underway,  but  has 
not  been  completed. 

The  review  panel  recommended  that 
NMFS  conduct  additional  statistical 
analyses  to  determine  if  use  of  new 
statistical  procedures  would  produce 
more  reliable  results.  After  conducting 
these  analyses.  NMFS  determined  that  a 


new  statistical  procedure  should  be 
used  and  applied  it  in  deriving  the 
initial  quota  for  1995. 

Despite  the  quota  derived  from  the 
FMP  formula,  NMFS  concludes  that  the 
initial  and  final  quota  should  be  zero, 
and  the  NWHI  commercial  lobster 
fishery  should  be  closed  in  1995.  There 
are  two  reasons  for  this  determination. 
First,  managing  the  fishery  to  ensure 
that  such  a  low  quota  is  not  exceeded 
would  be  difficult  to  accomplish.  There 
are  15  permits  in  force  for  the  fishery. 
While  it  is  unlikely  that  all  permit 
holders  would  gear  up  for  the  fishery, 
five  to  seven  vessels  might  participate  in 
a  "derby"  fishery,  writh  each  trying  to 
maximize  its  share  of  the  quota.  Data 
from  the  1994  fishery  show  that  the 
cumulative  daily  catch  by  the  five 
vessels  that  participated  averaged 
almost  4,000  lobsters.  With  seven 
vessels,  the  expected  cumulative  daily 
catch  would  be  about  5.600  lobsters. 
Even  with  daily  catch  reports,  given  the 
requirement  that  7-day  notice  be  given 
to  fishermen  prior  to  prohibiting  further 
landings,  there  would  be  potential  for 
exceeding  the  quota. 

Second,  the  low  1995  quota  is  likely 
to  result  in  a  "derby"  fishery,  which 
would  be  economically  inefficient  and 
would  encourage  fishermen  to  take 
safety  risks.  Given  the  substantial  cost  to 
prepare  a  vessel  for  fishing,  once 
outfitted,  a  vessel  operator  would  be 
under  pressure  to  maximize  catch, 
regardless  of  weather  and  sea 
conditions,  in  order  to  recoup  expenses 
and  make  a  profit.  However,  since  an 
initial  quota  of  38,513  lobsters  would 
generate  only  about  $250,000  in  total  ex- 
vessel  revenues  for  the  entire 


commercial  fishery,  the  likelihood  that 
all  participants  would  benefit  from 
fishing  is  small,  and  certainly  does  not 
outweigh  the  risk  of  a  "derby"  fishery. 

Nevertheless,  in  the  interest  of 
improving  the  scientific  basis  for  future 
management,  NMFS  will  consider 
allowing  controlled  fishing  under  an 
Experimental  Fishing  Permit  program, 
which  could  be  authorized  under 
§681.26  of  the  regulations.  Controlled 
fishing  under  an  experimental  fishing 
program  could  provide  added 
information  regarding  rebuilding  of  the 
stocks,  to  the  extent  stock  rebuilding  has 
existed  since  late  1994,  while  ensuring 
that  the  harvest  of  38,513  lobsters  is  not 
exceeded.  In  conjunction  with  the  data 
from  the  planned  1995  research  cruise, 
any  information  obtained  from  fishing 
under  an  Experimental  Fishing  Program 
could  be  important  for  deriving  the 
initial  quota  for  1996.  However,  data 
obtained  from  any  experiineniai  fishing 
would  not  be  used  to  modify  the  1995 
quota.  Also.  NMFS  entourages 
fishermen  who  wish  to  participate  in  an 
Experimental  Fishing  Program  in  this 
fishery  during  1995  to  contact  the 
Regional  Director. 

Classification 

This  action  is  authorized  by  50  CFR 
part  681  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  7   1995. 
Gary  Matlock. 

Program  Management  Officer.  National 

Marine  Fisheries  Sen'ice. 

[FR  DtK.  95-6051  Filed  .^-10-95:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fir^l 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  94-102-1] 

Importation  of  Fruit  Trees  From  France 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow 
Chaenomeles  spp.,  Cydonia  spp.,  Malus 
spp.,  Pyrus  spp.,  and  certain  Prunus 
spp.  plants  (except  seeds)  to  be 
imported  into  the  United  States  as 
restricted  articles,  if  grown  in  private 
nurseries  in  France  and  certified  by  the 
French  plant  protection  service  to  be 
free  of  various  diseases.  This  action 
would  relieve  restrictions  on  the 
importation  of  these  articles  from 
France  without  presenting  a  significant 
risk  of  introducing  plant  pests  into  the 
United  States. 

We  are  also  proposing  to  remove 
Laredo,  TX,  from  the  list  of  ports 
equipped  with  plant  inspection  stations. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
12, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-102-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  94-102-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue  .SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
exc^  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FCS  nMTHER  INFORMATION  CONTACT:  Mr. 
JAHMS  Petit  de  Mange  or  Mr.  Peter 


Grosser,  Operations  Officers,  Animal 
and  Plant  Health  Inspection  Service, 
Plant  Protection  and  Quarantine,  Port 
Operations,  4700  River  Road  Unit  139, 
Riverdale,  MD.  20737-1238.  (301)  734- 
8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Plant  Quarantine  Act  (7  U.S.C. 
151  ef  seq.)  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150aa  et  seq.)  authorize 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prohibit  or  restrict 
the  importation  into  the  United  States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
plant  products  in  order  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States. 

Regulations  promulgated  under  this 
authority,  among  others,  include  7  CFR 
319.37  through  319.37-14.  "Subpart— 
Nursery  Stock,  Plants.  Roots,  Bulbs, 
Seeds,  and  Other  Plant  Products"  (the 
regulations).  These  regulations  govern 
the  importation  of  living  plants,  plant 
parts,  and  seeds  for  or  capable  of 
propagation,  and  related  articles.  The 
regulations  prohibit  or  restrict  the 
importation  of  most  plants,  roots,  bulbs, 
seeds,  and  other  plant  products.  These 
articles  are  classified  as  either 
"prohibited  articles"  or  "restricted 
articles." 

A  prohibited  article  is  an  article  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (PPQ), 
APHIS,  has  determined  cannot  feasibly 
be  inspected,  treated,  or  handled  to 
prevent  it  from  introducing  plant  pests 
new  to  or  not  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States.  Prohibited  articles  may 
not  be  imported  into  the  United  States, 
unless  imported  by  the  United  States 
Department  of  Agriculture  (USDA)  for 
experimental  or  scientific  purposes 
under  specified  safeguards. 

A  restricted  article  is  an  article  that 
the  Deputy  Administrator  for  PPQ  has 
determined  can  be  inspected,  treated,  or 
handled  to  essentially  eliminate  the  risk 
of  its  spreading  plant  pests  if  imported 
into  the  United  States.  Restricted 
articles  may  be  imported  into  (he  United 
States  if  they  are  imported  in 
comphance  with  restrictions  that  may 
include  permit  and  phytosanitary 
certificate  requirements,  inspection, 
treatment,  or  postentry  quarantine. 

Under  §  319.37-5(b)  of  the 
regulations,  articles  (except  seeds)  of  the 


genera  Chaenomeles  (flowering  quince). 
Cydonia  (quince),  Malus  (apple, 
crabapple),  Pyrus  (pear),  and  certain 
species  of  the  genus  Prunus  (almond, 
apricot,  cherry,  cherry  laurel,  English 
laurel,  nectarine,  peach,  plum,  prune) 
may  be  imported  into  the  United  States 
as  restricted  articles  if  grown  in 
government  or  private  nurseries  in 
Belgium,  Canada,  Great  Britain,  the 
Federal  Republic  of  Germany,  or  The 
Netherlands.  They  may  be  imported 
from  France  as  restricted  articles  only  if 
grown  in  government  nurseries.  All  of 
these  restricted  articles  must  be 
accompanied  by  a  phytosanitary 
certificate  of  inspection  stating  where 
the  article  was  grown  and  certifying  that 
the  article  was  found  by  the  plant 
protection  service  of  the  country  in 
which  grown  to  be  free  of  various  plant 
diseases.  Also,  all  of  the  restricted 
articles  listed  above,  except  those  grown 
in  Canada,  are  subject  to  a  2-year 
postentry  quarantine  period,  as 
specified  in  §319.37-7.  In  postentry 
quarantine,  restricted  articles  are  grown 
in  isolation  and  observed  in  order  to 
detect  plant  pests  undetectable  by 
inspection  at  the  port  of  entry. 

The  French  Ministry  of  Agriculture 
has  asked  that  species  of  the  above 
mentioned  genera  grown  in  private 
nurseries  in  France  be  allowed  to  enter 
the  United  States  as  restricted  eulicles. 
In  response  to  this  request,  APHIS 
representatives  visited  France  in  June 
1994,  to  review  France's  fruit  tree 
certification  program.  Following  that    * 
review,  APHIS  determined  that  the 
process  by  which  the  French  plant 
protection  service  certifies  these  articles 
to  be  "disease-free"  is  sufficient  to  allow 
their  entry  into  the  United  States 
without  increasing  the  risk  of  plant  pest 
introduction.  Therefore,  we  are 
proposing  to  amend  the  regulations  to 
allow  Chaenomeles  spp..  Cydonia  spp.. 
Malus  spp.,  Pyrus  spp.,  and  certain 
Prunus  spp.  grown  in  private  nurseries 
in  France  to  be  imported  as  restricted 
articles  into  the  United  States  under  the 
same  conditions  already  applied  to 
those  same  articles  when  grown  in 
government  nurseries  in  France. 

Also,  for  the  sake  of  clarity,  we  are 
proposing  to  incorporate  the  provision 
in  §  319.37-5,  footnote  7,  concerning 
Prunus  spp.  not  inunune  to  plimi  pox 
virus,  into  a  new  paragraph  (b)(2)  in 
§  319.37-5,  and  to  remove  footnote  7. 


Port  of  Laredo  Plant  Inspection  Station 

Some  restricted  articles  may  be 
imported  into  the  United  States  only 
under  a  written  permit  issued  by 
APHIS.  Permits  are  required  for  these 
restricted  articles  because  the  articles 
appear  to  present  a  substantial  risk  of 
carrying  plant  pests  at  the  time  of 
importation.  Section  319.37-3(a)  of  the 
regulations  lists  the  categories  of 
restricted  articles  that  require  a  written 
permit  for  importation. 

Section  319.37-14(b)  of  the 
regulations  contains  a  list  of  the 
approved  ports  of  entry  through  which 
restricted  articles  may  be  imported  into 
the  United  States.  Restricted  articles 
that  do  not  require  a  written  permit  may 
be  imported  through  any  of  the 
approved  ports  of  entry;  restricted 
articles  that  do  require  a  permit,  because 
of  their  greater  plant  pest  risk,  may  be 
imported  only  through  ports  equipped 
with  special  inspection  and  treatment 
facilities  (plant  inspection  stations). 
Ports  equipped  with  plant  inspection 
stations  are  indicated  on  the  list  by  an 
asterisk.     . 

We  are  proposing  to  amend  the 
regulations  by  removing  the  port  of 
Laredo.  TX,  from  the  list  of  ports  with 
plant  inspection  stations  in  §  319.37- 
14(b).  The  fumigation  chamber  at  the 
Laredo  plant  inspection  station  was 
found  to  be  in  violation  of  State  clean 
air  regulations  by  the  Texas  Natural 
Resources  and  Conservation 
Commission  on  July  7, 1994.  and  has 
not  been  used  since  that  date.  Since  the 
volume  of  plant  material  requiring 
written  permits  and  entering  through 
Laredo  has  been  low  and  because 
fumigation  without  a  fumigation 
chamber  would  be  difficult.  APHIS 
elected  to  close  the  plant  inspection 
station  on  October  1. 1994.  As  a  result, 
certain  plants  and  plant  products  can  no 
longer  be  imported  through  Laredo,  but 
must  go  to  another  port  instead. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  allow  species  of 
the  genera  Chaenomeles,  Cydonia. 
Malus,  Pyrus,  and  certain  species  of 
Prunus  (those  resistant  to  plum  pox 
virus)  grown  in  private  nurseries  in 
France  to  be  imported  into  the  United 
States.  Currently,  under  7  CFR  319.37- 
5,  APHIS  allows  restricted  articles  of 
these  five  genera  to  be  imported  if 


grown  in  government  or  private 
nurseries  in  Belgium.  Canada,  Great 
Britain,  the  Federal  Republic  of 
Germany,  or  The  Netherlands,  but  from 
France  only  if  grown  in  government 
nurseries. 

During  the  first  nine  months  of  fiscal 
year  1994.  approximately  312.893  froiit 
trees  valued  at  $1.64  million  were 
imported  into  the  United  States.  Malus 
spp.  accounted  for  99.9  percent 
(312.840)  of  imported  frnit  trees.  Thirty- 
two  trees  of  Prunus  spp.  and  21  of  Pyrus 
spp.  were  also  imported.  There  were  no 
imports  of  Chaenomeles  spp.  or 
Cydonia  spp.  Prices  of  imported  fruit 
trees  averaged  about  $5.25  per  tree. 

Annually,  domestic  producers  market 
about  20  milhon  friiit  trees  of  these  five 
genera,  valued  at  approximately  $105 
milhon.  Domestic  tree  prices  range  fi^m 
$5  to  $6  per  tree. 

Imported  fruit  trees,  therefore, 
currently  account  for  only  about  1.5 
percent  of  fruit  trees  available  in  the 
U.S.  market.  We  anticipate,  as  a  result 
of  this  rule,  that  private  French 
nurseries  could  export  an  additional 
20,000  to  30.000  trees  to  the  United 
States  each  year.  This  additional 
number  of  fruit  trees  would  account  for 
less  than  one-half  of  one  percent  of  the 
U.S.  supply.  Furthermore,  these 
additional  fruit  tree  imports  from  France 
probably  would  compete  directly  with 
imports  fix)m  The  Netherlands,  thus 
lessening  the  impact  on  the  total 
domestic  supply.  We  anticipate, 
therefore,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  total  domestic  fruit  tree  supply  and 
thus  would  not  have  a  significant 
economic  impact  on  domestic  fruit  tree 
producers  or  other  small  entities. 

Also,  we  have  determined,  using  the 
Small  Business  Administration 
definition  of  small  business  (having  100 
or  fewer  employees),  that  there  are 
currently  about  9,097  small  retail 
nurseries  and  11.347  wholesale  shippers 
of  flowers  and  nursery  stock  in  the 
United  States.  We  expect  that  these 
small  businesses  may  benefit,  if  only 
sUghtly.  from  this  rule.  They  would  gain 
access  to  a  greater  variety  of  imported 
fi^it  trees,  possibly  at  lower  prices. 

We  are  also  proposing  to  remove  the 
port  of  Laredo.  TX.  from  the  fist  of  ports 
with  plant  inspection  stations.  About 
400  million  plants  are  imported  through 
plant  inspection  stations  into  the  United 
States  annually.  Only  24  shipments  of 
21.429  plants  (less  than  one  percent  of 
400  million)  were  imported  through  the 
plant  inspection  station  at  Laredo  in 
1993.  In  view  of  the  low  volume  of 
plants  imported  into  the  United  States 
through  the  Laredo  plant  inspection 
station,  we  do  not  beheve  that  this  rule 


would  have  a  significant  economic 
effect  on  businesses  or  other  entities, 
large  or  small.  Moreover,  any  plants 
requiring  written  permits  and 
previously  imported  through  Laredo 
could  be  diverted  to  the  ports  of 
Brownsville  or  El  Paso.  TX.  which  still 
retain  plant  inspection  stations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0049. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  ISOff, 
151-167,  and  450;  21  U.S.C  136  and  136a; 
7  CFR  2.17,  2.51.  and  371.2(c). 

2.  Section  319.37-5  would  be 
amended  as  follows: 

a.  In  paragraph  (b)(1),  the  first 
sentence  would  be  amended  by 
removing  the  reference  to  "(b)(2)"  and 
adding  a  reference  to  "(b)(3)"  in  its 
place. 

b.  Footnote  7  and  its  reference  would 
be  removed. 

c.  Paragraph  (b)(2)  would  be 
redesignated  as  paragraph  (b)(3)  and  a 
new  paragraph  (b)(2)  would  be  added  to 
read  as  set  forth  below. 
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§  31 9.37-6    Special  foreign  inspection  and 
certification  requirements. 

•        *        •        •        • 

(2)  Species  of  Prunus  not  immune  to 
plum  pox  virus  (species  other  than  P. 
avium.  P.  cerasus.  P.  effusa,  P. 
laurocerasus.  P.  mahaleb,  P.  padus,  P. 
sargentii,  P.  serotina,  P.  semila.  P. 
semilata.  P.  subhirtella.  P.  yedoensis. 
and  P.  virginiana)  and  grown  in 
Belgium,  France.  Germany,  Great 
Britain,  or  The  Netherlands  may  be 
certified  only  from  the  government 
operated  nurseries  (research  stations) 
where  the  original  parent  stock  is 
indexed  for  the  appropriate  national 
fruit  tree  certification  program. 


§§319.37-0, 319.37-7, 319.37-«,  and 
319.37-13    [Amended] 

3.  Footnotes  8  through  12  and  their 
references  would  be  redesignated  as 
footnotes  7  through  11. 

§319.37-14    [Amended] 

4.  In  §  319.37-14,  paragraph  (b), 
under  the  list  of  ports  of  entry  in  Texas, 
the  asterisk  immediately  preceding  the 
entry  for  Laredo  would  be  removed. 

Done  in  Washington.  DC,  this  7th  day  of 
March  1995. 
Terry  L.  Medley. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-6098  Filed  3-10-95:  8:45  am] 

BILUNG  CODE  341»-04-P 


Agricultural  Marketing  Service 

7  CFR  Part  1230 
[No.  LS-e4-008] 

Pork  Promotion,  Research,  and 
Consumer  Information  Program — 
Change  in  Requirements  for  Annual 
Financial  Audits 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  termination 

order. 

SUMMARY:  This  proposed  dociunent 
would  terminate  the  provision  of  the 
Fork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
containing  requirements  for  submission 
of  annual  financial  reports  to  the 
National  Pork  Board  (Board)  by 
organizations  that  receive  less  than 
$10,000  in  annual  distributed 
assessments;  and  issue  new 
requirements  in  the  regulations  to 
implement  the  Order  provisions.  The 
new  requirements  would  raise  the 
minimum  annual  revenue  requiring  a 


certified  public  accountant  audit  from 
$10,000  to  $30,000.  The  proposed 
change  would  facilitate  the  cost- 
effective  preparation  and  submission  of 
annual  financial  reports. 
DATES:  Comments  must  be  received  by 
April  12, 1995. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief. 
Marketing  Programs  Branch.  Livestock 
and  Seed  Division,  Agricuhural 
Marketing  Service  (AMS),  USDA.  Room 
2624-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456. 

Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  above  office  in  Room  2624, 
South  USDA  Building.  14th  and 
Independence  Avenue  SW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  proposal  is 
not  intended  to  have  a  retroactive  effect. 
The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  (Act)  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  the 
regulation  of  such  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 
of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  a 
provision  of  the  Order,  or  an  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law.  and 
requesting  a  modification  of  or  an 
exemption  from  the  Order.  Petitioners 
have  an  opportunity  for  a  hearing  on  the 
petition.  After  the  hearing,  the  Secretary 
will  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  the  district  in  which  a 
person  resides  or  does  business  has 
jurisdiction  to  review  the  Secretary's 
decision,  if  the  petitioner  files  an  appeal 
not  later  than  20  days  after  the  date  die 


petitioner  receives  notice  of  that 
decision. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.). 

This  proposed  action  would  allow 
State  Pork  Producer  Associations 
(SPPAs)  that  receive  less  than  $30,000 
in  assessments  annually  to  submit 
unaudited  annual  financial  statements 
to  the  Board. 

Most  SPPAs  would  be  classified  as 
small  businesses  under  the  RFA.  Raising 
the  minimum  dollar  amount  of 
distributed  annual  assessments  that 
would  trigger  the  requirement  that  a 
SPPA  must  submit  an  audited  annual 
financial  statement  ftxjm  $10,000  to 
$30,000,  would  minimize  the  cost  of 
preparing  annual  financial  reports  for 
smaller  SPPAs.  The  cost  savings  would 
result  in  increased  funds  available  for 
financing  promotion  and  research 
programs. 

For  these  reasons  the  Administrator  of 
AMS  has  determined  that  this  proposed 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23, 1985. 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessments  on 
import  porcine  animals,  pork,  and  pork 
products.  That  rate  was  increased  to 
0.35  percent  effective  December  1,  1991 
(56  FR  51635).  The  final  Order 
establishing  a  pork  promotion,  research, 
and  consumer  information  program  was 
published  in  the  September  5, 1986, 
issue  of  the  Federal  Register  (51  FR 
31898;  as  corrected  at  51  FR  36383  and 
amended  at  53  FR  1909,  53  FR  30243, 
56  FR  4.  and  56  FR  51635)  and 
assessments  began  on  November  1, 
1986.  The  Order  is  administered  by  the 
15-member  Board  established  pursuant 
to  §  1230.50  of  the  Order. 

Section  1230.74(b)  of  the  Order 
requires  that  organizations  that  receive 
distributions  of  funds  from  the  Board 
shall  furnish  the  Board  with  an  annual 
report  audited  by  a  certified  public 
accountant  (CPA)  of  all  funds 
distributed  to  them. 

There  are  45  SPPAs  as  defined  in 
§  1230.25  who  receive  a  percentage  of 
the  annual  net  assessments  collected  in 
their  State  pursuant  to  §  1230.72  (a)  and 
(b).  However,  §  1230.74(c)  provides  that 
SPPAs  that  receive  less  than  $10,000  in 
such  annual  distributions  may  submit  to 
the  Board  annual,  unaudited  financial 


statements  prepared  by  State  association 
staff  members  or  individuals  who 
prepare  annual  financial  statements, 
provided  that  such  statements  are 
certified  by  two  members  of  the  State 
association.  In  addition.  State 
associations  that  receive  less  than 
$10,000  annually  must  submit  to  the 
Board  a  CPA  audited  financial  statement 
at  least  every  5  years.  Financial 
statements  of  SPPAs  that  receive  less 
than  $2,000  annually  in  distributed 
assessments  are  audited  by  the  Board. 

The  annual  minimum  dollar  amounts 
of  distributed  assessments  of  $10,000 
and  $2,000  referenced  above  were 
established  effective  August  11, 1988 
(53  FR  30243).  These  minimum  dollar 
requirements  were  established  to  enable 
the  smaller  SPPAs  that  receive  relatively 
smaller  amounts  of  annual  assessments 
to  minimize  the  cost  of  CPA  audits, 
which  could  represent  a  significant 
proportion  of  their  total  assessments. 

Since  then,  the  annual  amount  of 
assessments  distributed  by  the  Board  to 
the  SPPAs  has  increased  as  a  result  of 
an  increase  in  the  assessment  rate 
effective  December  1, 1991  (56  FR 
51635),  and  some  annual  increases  in 
domestic  hog  prices  and  in  the  number 
of  hogs  marketed.  Consequently,  it  is  the 
Board's  view  that  the  minimum  dollar 
amount  now  is  not  high  enough  to 
enable  a  sufficient  number  of  the 
smaller  SPPAs  to  minimize  the  costs  of 
preparing  and  submitting  annual 
financial  reports  and  thus  have 
additional  funds  available  to  finance 
promotion  and  research  projects. 

The  amount  of  annual  assessments 
distributed  to  the  45  SPPAs  in  1993 
ranged  from  less  than  $1,000  to  nearly 
$1.4  million.  Seventeen  State 
associations  received  less  than  $30,000, 
and  four  of  those  State  associations 
received  less  than  $2,000.  To  minimize 
the  costs  of  CPA  audits  for  the  13  State 
associations  whose  annual  assessments 
are  more  than  $2,000,  but  less  than 
$30,000.  the  Board  has  recommended 
that  the  annual  minimum  dollar  amount 
of  distributed  assessments  that  triggers 
the  requirement  of  an  annual  CPA  audit 
be  increased  from  $10,000  to  $30,000. 
The  provision  that  the  Board  audits 
financial  statements  of  SPPAs  that 
receive  less  than  $2,000  in  annual 
distributed  assessments  would  remain 
unchanged. 

Since  the  establishment  in  1988  of  the 
initial  minimum  dollar  amount  of 
assessments  for  which  a  CPA  audit  is 
required,  neither  the  Board  nor  the 
Department  has  encoimtered  any 
problems  with  SPPAs  preparing  and 
submitting  financial  statements  or  the 
safeguarding  of  assessments. 
Accordingly,  based  on  the  Board's 


findings  and  its  recommendations 
discussed  above,  we  propose  that  the 
provisions  of  §  1230.74(c)  of  the  Order 
containing  the  requirements  for  the 
SPPA's  submission  of  annual  financial 
audits  to  the  Board  be  terminated. 

Further,  we  propose  that  the 
requirements  for  submission  of  annual 
audits  be  revised  based  on  the  Board's 
recommendations  and  published  in  the 
rules  and  regulations  implementing  the 
Order.  The  revised  requirements  would 
provide  that  SPPAs  that  receive  less 
than  $30,000  in  assessments  would  be 
required  to  submit  unaudited  financial 
statements  to  the  Board.  The  other 
requirements  of  §  1230.74(c)  would 
remain  imchanged. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
1230  be  amended  as  set  forth  below: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

2.  In  §  1230.74,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1230.74    [Amended] 

***** 

(b)  Organizations  receiving 
distributions  of  assessments  from  the 
Board  shall  furnish  the  Board  with 
annual  financial  statements  audited  by 
a  certified  pubfic  accountant  of  all  funds 
distributed  to  such  organizations 
pursuant  to  this  subpart  and  any  other 
reports  as  may  be  required  by  the 
Secretary  or  the  Board  in  order  to  verify 
the  use  of  such  funds. 
*        *        *        *        * 

3.  A  new  §  1230.115  would  be  added 
to  Subpart  B — Rules  and  Regulations,  to 
read  as  follows. 

§  1230.1 15    Submission  of  annual  financial 
statements. 

State  Pork  Producer  Associations,  as 
defined  in  §  1230.25,  that  receive 
distributions  of  assessments  pursuant  to 
§  1230.72  and  that  receive  less  than 
$30,000  in  assessments  annually,  may 
satisfy  the  requirements  of  §  1230.74(b) 
by  providing  to  the  Board  unaudited 
annual  financial  statements  prepared  by 
State  association  staff  members  or 
individuals  who  prepare  annual 
financial  statements,  provided  that  two 


members  of  the  State  association  attest 
to  and  certify  such  financial  statements. 
Notwithstanding  any  provisions  of  the 
Order  to  the  contrary.  State  associations 
that  receive  less  than  $30,000  in 
distributed  assessments  annually  and 
submit  unaudited  annual  financial 
statements  to  the  Board  shall  be 
required  to  submit  an  annual  financial 
statement  audited  by  a  certified  pubhc 
accountant  at  least  once  every  5  years, 
or  more  frequently  if  deemed  necessary 
by  the  Board  or  the  Secretary.  The  Board 
may  elect  to  conduct  its  own  audit  of 
the  annual  financial  statements  of  State 
Pork  Producer  Associations  that  receive 
less  than  $2,000  in  distributed 
assessments  annually,  every  5  years  in 
lieu  of  the  required  financial  statements. 

Dated:  March  8. 1995. 
Lon  Hatamiya, 
Administrator. 
(PR  Doc.  95-6096  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 
Pocket  No.  PRM-20-23] 

Steve  Gannis,  Denial  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-20-23)  from  Steve 
Gannis.  The  petition  is  being  denied  on 
the  basis  that  the  proposed  action  Is  not 
necessary  because:  current  public  dose 
limits  adequately  protect  the  health  and 
safety  of  the  public;  the  requirement 
that  doses  are  as  low  as  is  reasonably 
achievable  (ALARA)  provides  an  ample 
margin  of  safety;  and  the  proposed  1 
mrem/yr  limit  is  not  supported  by  the 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP),  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP),  or  Presidential  guidance. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charleen  T.  Raddatz,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 


UMI 
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Regulatory  Commission,  Washington, 
ex:  20555.  telej^hone  (301)  415-6215. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

By  letter  dated  January  8, 1994,  Mr. 
Steve  Gamiis  filed  a  petition  for 
rulemaking  with  the  NRC.  The 
petitioner  requested  that  the  NRC 
reduce  the  limit  for  radiation  dose  to 
members  of  the  public  from  the  current 
100  mrem/yr  to  1  mrem/yr. 

As  a  basis  for  the  requested  action,  the 
petitioner  cited  the  NRC  policy 
statement  on  radiation  doses  that  should 
be  considered  "Belowr  Regulatory 
Concern"  {BRC)(issued  July  3,  1990;  FR 
27522,  and  withdrawn  August  24,  1993; 
58  FR  44610).  Table  1  (July  3, 1990;  55 
FR  27527  and  55  FR  27232)  of  that 
policy  statement  shows  that  if  a  person 
received  the  maximum  allowable  dose 
every  year  of  the  average  70-year  life- 
span, he  or  she  would  have  an 
additional  1  in  285  chance  of  death  from 
cancer  as  a  result  of  that  dose.  The 
petitioner  further  contends  that  non- 
fatal cancers  would  result  at  the  same 
rate. 

Public  Comments  on  the  Petition: 
Summary  and  Analysis 

On  April  14, 1994  (59  FR  17746).  the 
NRC  published  a  notice  of  the  receipt  of 
a  petition  for  rulemaking  in  the  Federal 
Register.  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  petition  by  June  28, 
1994.  The  NRC  received  34  letters  of 
comment  from  30  individuals  in 
response  to  the  notice.  Two  commenters 
submitted  addenda  to  their  comments 
which  were  docketed  separately.  These 
are  summarized  in  Table  1.  Table  1. 

Table  1 


Table  1— Continued 


Com- 
tnents 

Category 

For 

Against 

6 

5 

Individuals 
Radiation 
Protec- 
tion Pro- 
fessional 
Organi- 
zations 
Rep- 
resenta- 
tives. 

4 

2 
5 

Com- 
ments 

Category 

For 

Against 

12 

Environ- 
HDental 
Group 
Rep- 
resenta- 
tives. 

NRC  Li- 
censee 
Rep- 
resenta- 
tives. 

11 

1 

7 

7 

Comments  in  Favor  of  the  Petition 

Several  commenters  in  favor  of  the 
petition  gave  no  reasons  for  their 
support.  These  commenters  only 
repeated  the  position  in  the  petition. 
One  commenter  believed  that  no  more 
than  2.5  mrem/yr  limit  was  reasonable. 
One  commenter  said  that  only  a  zero 
dose  limit  was  acceptable.  Another 
commenter  said  that  having  reviewed 
the  application  for  a  low-level  waste 
storage  facility,  it  is  evident  that  1 
mrem/yr  is  achievable  for  that  facility 
and,  therefore,  reasonable  for  all 
facilities  under  NRC  jurisdiction.  Many 
of  those  who  commented  in  support  of 
the  petition  stated  that  they  were 
appalled  that  NRC  would  condone  the 
thousands  of  unnecessary  deaths  caused 
each  year  by  doses  to  members  of  the 
public  from  exposure  to  NRC-licensed 
material. 

NRC  Response 

None  of  the  commenters  in  favor  of 
the  petition  presented  any  information 
that  was  convincing  concerning  the 
need  for  a  lower  dose  limit  for  members 
of  the  public.  Annual  doses  to  members 
of  the  public  from  natural  and  man- 
made  sources  are  summarized  in  Table 
2  (from  NCRP  Reports,  Numbers  92.  93. 
94,  and  95). 

TABLE  2 


Average 

annual 

Source 

e 

in  mSv 

mrem 

Naturally  occuning 

radon  

2.0 

200.0 

Ottier  naturally  occur- 

nng  

1.0 

100.0 

All  occupational  expo- 

sures   

0.009 

0.9 

Nuclear  fuel  cycle  

0.0005 

0.1 

Other  consumer  prod- 

ucts   

0.1 

10.0 

Diagnostic  medical  x- 

rays 

0.39 

39.0 

Nuclear  medicine 

0.14 

14.0 

Total  

3.64 

364.0 

Inspection  data  since  1982  shows  that 
effluents  and  direct  radiation  dose  rates 
continue  to  decline.  As  doses  to 
members  of  the  public  are  calculated 
from  these,  it  is  reasonable  to  assume 
that  public  doses  have  continued  to 
decline  as  well. 

While  those  who  live  nearest  to  NRC- 
licensed  facilities  are  in  principle 
allowed  to  receive  up  to  the  limit  of  100 
mrem/yr,  most  receive  only  a  small 
fraction  of  this.  The  reason  for  this  is 
that  ALARA  programs  in  place  to 
supplement  the  dose  limit  result  in  a 
system  of  dose  control  which  achieves 
doses  significantly  below  the  limit.  As 
a  consequence  of  this  approach,  the 
average  dose  to  most  members  of  the 
public  from  NRC-licensed  facilities  is 
well  below  1  mrem/yr.  Naturally 
occurring  radioactivity  is  responsible  for 
an  average  of  300  mrem/yr.  In  some 
areas,  the  dose  from  naturally  occurring 
radioactivity  is  considerably  higher  (up 
to  900  mrem/yr  according  to  NCRP 
Report  No.  93).  The  ICRP.  in  its  1990 
recommendations  on  dose  limits  in 
Report  Number  60,  confirmed  that  there 
is  no  new  biological  evidence  that 
suggests  that  there  should  be  a 
reduction  in  the  limit  for  members  of 
the  public.  The  ICRP  recommendation 
for  dose  to  members  of  the  public  is  100 
mrem/yr  with  certain  provisions  for 
deviations  up  to  500  mrem/yr.  The 
NCRP  reached  the  same  conclusions  in 
Report  Number  116. 

One  commenter  stated  that  the 
Environmental  Protection  Agency  (EPA) 
limit  for  members  of  the  public  is  only 
10  mrem/yr.  Therefore,  the  NRC  limit  of 
100  mrem/yr  does  not  protect  the  health 
and  safety  of  the  public.  However,  10 
mrem/yr  is  the  EPA  Clean  Air  Act  Umit 
for  dose  from  a  single  pathway  of 
exposure;  namely,  the  dose  a  member  of 
the  public  might  receive  from  airborne 
releases  of  radioactive  material  from  a 
facility.  Members  of  the  public  might 
receive  doses  from  other  pathways  as 
well,  including  radioactive  material  in 
food,  water,  on  the  groimd,  and  in  the 
soil,  and  direct  radiation  from  the 
facility  in  which  the  radioactive 
material  is  stored  or  used.  Presidential 
Guidance  to  Federal  Agencies  on  dose 
limits  for  Public  Exposure  (May  18. 
1960;  25  FR  4402).  signed  by  former 
President  Eisenhower,  recommends  a 
value  of  500  mrem/yr  for  all  pathways. 
This  guidance  is  currently  under 
consideration  for  revision  and  is 
expected  to  be  revised  to  100  mrem/yr 
from  all  pathways  (see  proposed 
revision  published  December  23, 1994 
(59  FR  66414).  NRC's  limit  of  100 
mrem/yr  from  all  pathways,  from 
licensed  and  unlicensed  sources,  under 
the  control  of  the  licensee,  including  the 
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provision  that  any  dose  must  be  as  low 
as  is  reasonably  achievable,  has  the 
effect  of  being  at  least  as  protective  as 
EPA  regulations.  In  a  survey  conducted 
by  the  EPA  to  determine  if  NRC 
licensees  were  releasing  radioactive 
materials  to  the  environment  in  excess 
of  EPA  Clean  Air  Act  limits,  the  EPA 
foimd  that  none  of  the  NRC  Ucensees 
surveyed  had  airborne  effluents 
resulting  in  doses  greater  than  10  mrem/ 
yr  and  the  vast  majority  resulted  in 
doses  less  than  1  mrem/yr  to  the 
member  of  the  public  likely  to  receive 
the  highest  dose. 

Comments  Opposed  to  the  Petition 

Commenters  opposed  to  the  petition 
presented  a  variety  of  reasons  for  their 
opposition.  Most  commenters  stated 
that  some  current  uses  of  radioactive 
materials  could  not  continue  imder  a  1 
mrem/yr  limit  for  members  of  the 
public.  Further,  some  of  the  commenters 
stated  that  it  would  be  impossible  to 
demonstrate  compliance  with  a  limit  so 
low  that  it  could  not  be  measured.  Many 
commenters  stated  that  there  would  be 
no  significant  increase  in  the  protection 
of  public  health  and  safety.  Other 
commenters  concluded  that  the  lower 
limit  would  result  in  a  significant 
decrease  in  protection  of  the  health  and 
safety  of  the  public.  Some  commenters 
came  to  this  conclusion  based  on  the 
estimated  risks  from  effluents,  waste, 
and  radiation  dose  from  alternate 
methods  for  production  of  electric 
power  (e.g.,  coal,  oil).  Other  commenters 
based  the  conclusion  on  the  increased 
risk  from  surgical  procedures  and 
alternate  chemical  treatments  for 
patients  now  treated  with  radioactive 
materials.  Some  commenters  argued  that 
economic  considerations  would 
preclude  certain  uses  of  radioactive 
material  such  as  some  medical  uses. 
Therefore,  the  mortality  risk  from 
certain  cancers  would  be  much  higher 
without  the  use  of  radioactive  materials 
in  treatment.  Radioactive  treatments 
performed  to  reduce  pain  and  suffering 
in  the  last  months  of  life  for  many 
cancer  patients  would  also  have  to  be 
stopped. 

Many  commenters  opposed  to  the 
petition  believed  that  the  risk  was 
exaggerated  in  the  petition.  They  stated 
that  the  risk  estimate  referenced  by  the 
petitioner  assumed  that  every 
individual  would  receive  the  maximum 
allowable  dose  every  year  of  his  or  her 
Ufe.  Some  commenters  believed  it 
inappropriate  to  use  the  conservative 
linear  non-threshold  model  to 
extrapolate  from  doses  between  a  few 
thousand  mrem  and  millions  of  mrem, 
delivered  in  a  fraction  of  a  second,  to 
the  100  mrem/yr  limit.  They  believed  it 


unreasonable  to  give  no  consideration  to 
possible  repair  mechanisms  or  to  the 
existence  of  any  tolerance  to  radiation 
dose.  Further,  commenters  contended 
that  licensees  must  demonstrate 
compliance  with  the  limit  for  members 
of  the  public  by  assuming  that  a  member 
of  the  public  is  present  at  the  location 
of  highest  dose  rate,  24  hours  a  day,  365 
days  a  year.  The  commenter  therefore 
concluded  that  the  actual  risk  is  much 
smaller  than  the  petitioner  believes. 

Most  commenters  opposed  to  the 
petition  cited  the  recent 
recommendations  of  both  the  ICRP  and 
the  NCRP.  Both  organizations 
recommend  that  dose  to  members  of  the 
public  not  exceed  500  mrem  in  any  one 
year  and  not  average  more  than  100 
mrem/yr.  NCRP  states  that  a  dose  of  500 
mrem  in  a  year  is  not  especially 
hazardous  if  the  same  group  does  not 
receive  that  dose  year  after  year. 

One  commenter  compared  1  mrem/yr 
exposure  to  common  radiation  sources. 
Some  of  the  examples  given  were:  (1) 
Flying  from  New  York  City  to  Los 
Angeles  exposes  each  passenger  and 
crew  member  to  5  mrem;  (2)  a  one  week 
Colorado  ski  trip  raises  your  annual 
exposure  by  11  mrem;  and  (3)  sleeping 
in  bed  with  another  person  exposes 
each  person  to  0.1  mrem/yr  from 
exposure  to  radioactive  material  in  the 
other  person's  body.  This  commenter 
argued  that  radiation  is  the  most  studied 
hazard  agent  on  earth.  This  commenter 
stated  that  after  99  years  and  billions  of 
research  dollars,  no  statistically 
significant  negative  effects  of  low  levels 
of  radiation  have  been  shown  in  well 
controlled  studies,  and  in  fact,  some 
studies  suggest  that  there  may  be 
benefits  from  chronic,  low  level 
radiation  exposure,  possibly  because,  by 
stimulating  enzyme  production,  the 
organism  is  protected  from  damage  by 
stronger  radiation  and  toxic  chemicals. 
This  commenter's  argiunent  is  based,  in 
part,  on  the  observation  that  background 
radiation  levels  in  Colorado  are  about 
twice  that  of  the  rest  of  the  United 
States,  yet  cancer  rates  are  tied  for  the 
third  lowest  in  the  nation. 

NRC  Response 

For  the  reasons  stated  as  the  basis  for 
the  denial,  the  NRC  agrees  with  those 
commenters  who  were  opposed  to  the 
petition. 

Reasons  for  Denial 

The  NRC  has  considered  the  petition, 
the  pubhc  comments  received,  and 
other  related  information  and  has 
concluded  that  the  issues  raised  by  the 
petition  are  insufficient  to  justify 
rulemaking  to  reduce  the  limit  for 
members  of  the  public.  The  following  is 


a  discussion  of  the  details  of  that 
conclusion. 

The  primary  concern  of  the  petition  is 
the  perception  that  the  100  mrem/yr 
limit  for  radiation  exposure  from 
radioactive  sources  under  the  control  of 
NRC  Ucensees  poses  an  unacceptable 
risk  to  the  population  of  the  United 
States.  In  1994,  the  ICRP  Main 
Commission  fully  discussed  the  issue  of 
dose  limits  for  members  of  the  public 
together  with  the  statements  to  the  1994 
United  Nations  Scientific  Committee  on 
the  Effects  of  Atomic  Radiation 
(UNSCEAR).  The  ICRP  confirmed  that 
there  was  no  new  biological  evidence 
that  suggested  that  there  should  be  a 
revision  to  the  cancer  risk  estimates  in 
ICRP  Publication  60  and  no  reason  to 
revise  the  recommendation  that  the 
average  dose  over  a  five  year  period  not 
exceed  100  mrem/yr  for  members  of  the 
public  (allowing  for  infrequent 
exposures  up  to  500  mrem/yr).  The 
NCRP  examined  the  UNSCEAR  1988 
report,  the  report  by  the  National 
Academy  of  Sciences/National  Research 
Council  Committee  on  the  Biological 
Effects  of  Ionizing  Radiation  (BEIR  V) 
(NAS/NRC,  1990),  and  the 
recommendations  of  the  ICRP  and 
issued  recommendations  that  United 
States  regulatory  agencies  establish 
limits  for  exposure  to  man-made 
radiation  sources  by  members  of  the 
public  to  an  annual  average  not  to 
exceed  100  mrem/yr  with  allowances 
for  infrequent  exposures  up  to  500 
mrem/yr. 

The  petitioner  contends  that  the  NRC 
Umit  of  100  mrem/yr  doubles  the 
average  background  radiation  dose  to 
which  members  of  the  pubUc  are 
exposed.  In  fact,  the  NRC  system  of  dose 
control  includes  the  ALARA  concept 
that  doses  should  be  controlled  below 
the  dose  limits  and  to  levels  which  are 
as  low  as  reasonably  achievable.  As  a 
consequence,  the  actual  doses  from 
licensed  activities  are  only  a  very  small 
fraction  of  the  aimual  background  dose 
to  members  of  the  public  which 
averages  300  mrem/yr  in  the  United 
States. 

The  petitioner  states  that  "Federal 
Government  standards  on  how  much 
cancer  can  be  caused  among  the  public 
by  cancer-causing  pollutants  and 
contaminants  generally  jiermit,  at  most, 
approximately  1  cancer  per  million 
people."  However,  the  EPA  National 
Emission  Standards  for  Hazardous  Air 
PoUutants  (NESHAPS);  Radionuclides 
(54FR51655)  states  that  "a  principle  that 
accompanies  these  numerical  goals  is 
that  the  state  of  art  of  risk  assessment 
does  not  enable  numerical  risk  estimates 
to  be  made  with  comparable  confidence. 
Therefore,  judgment  must  be  used  in 
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deciding  how  numerical  risk  estimates 
are  considered  with  respect  to  these 
goals."  The  NESHAPS  standard  for 
emissions  of  radioactive  material  from 
NRC  licensed  facilities  is  10  mrem/yr 
for  the  air  effluent  release  pathway 
alone.  While  the  results  of  the  1993 
reports  to  EPA  have  not  been  provided 
to  NRC,  a  survey  of  NRC  licensed 
facility  air  emissions  performed  by  EPA 
in  1992  revealed  that  no  NRC  licensed 
facility  surveyed  exceeded  that  value. 
Almost  all  of  the  faciUties  surveyed  in 
1992  had  air  effluents  which  resulted  in 
doses  an  order  of  magnitude  lower  for 
the  maximally  exposed  individuals. 

Taking  these  considerations  into 
account,  with  respect  to  reducing  the 
radiation  dose  limit  to  members  of  the 
public  from  100  mrem/yr  to  1  mrem/yr, 
the  petition  fails  to  recognize  the  net 
effect  of  the  NRC's  system  of  dose 
control  and  the  role  played  by  the  dose 
limit  and  ALARA  programs. 

When  these  are  taken  into  account, 
NRC's  judgment  is  that  the  public  is 
adequately  protected,  the  health  risks 
from  NRC  licensed  activities  are  low, 
and  no  change  in  basic  radiation 
protection  standards,  as  petitioner 
suggests,  is  warranted. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Junes  M.  Taylor, 
Executive  Director  for  Operations. 
IFR  Doc.  95-6069  Filed  3-10-95:  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  722 

Appraisals 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  amendments. 

summary:  The  NCUA  Board  is 
proposing  amendments  to  its  regulation 
regarding  the  appraisal  of  real  estate, 
adopted  pursuant  to  Title  XI  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989.  The 
proposed  amendments  simplify 
compliance  with  regulatory 
requirements  for  credit  unions  by 
changing  provisions  of  the  appraisal 
regulation  that  govern:  the  publication 
of  the  Uniform  Standards  of 
Professional  Appraisal  Practice; 
minimum  appraisal  standards; 
appraisals  to  address  safety  and 
soundness  concerns;  unavailable 
information;  additional  appraisal 
standards  developed  by  credit  unions; 


and  appraiser  independence.  The 
proposed  amendments  should  reduce 
costs  without  affecting  the  reliability  of 
appraisals  used  in  connection  with 
federally  related  transactions. 
DATES:  Comments  must  be  postmarked 
or  received  by  May  12, 1995. 
ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria.  Virginia  22314 
or  via  NCUA's  electronic  bulletin  board 
to  Becky  Baker  at  703-518-6480. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Buckham,  Deputy  Director,  (703)  518- 
6360,  Herbert  Voiles,  Director, 
Department  of  Risk  Management,  Office 
of  Examination  and  Insurance.  (703) 
518-6360  or  Michael  McKenna.  Staff 
Attorney,  Office  of  General  Counsel, 
(703) 518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA),  12  U.S.C.  3331  et 
seq.,  directed  NCUA  and  the  other 
financial  institution  regulatory  agencies 
to  publish  appraisal  rules  for  federally 
related  real  estate  transactions  within 
the  jurisdiction  of  each  agency.  Section 
1121(4)  of  FIRREA,  12  U.S.C  3350(4), 
defines  a  federally  related  transaction  as 
a  real  estate-related  financial  transaction 
that,  among  other  things,  requires  the 
services  of  an  appraiser.  A  real  estate- 
related  financial  transaction  is  defined 
as  any  transaction  that  involves  (i)  the 
sale,  lease,  purchase,  investment  in  or 
exchange  of  real  property,  including 
interests  in  property,  or  the  financing 
thereof;  (ii)  the  refinancing  of  real 
property  or  interests  in  real  property; 
and  (iii)  the  use  of  real  property  or 
interests  in  real  property  as  security  for 
a  loan  or  investment,  including 
mortgage-backed  securities.  See  12 
U.S.C.  3350(5). 

In  July  of  1990.  the  Board  published 
regulations  to  meet  the  requirements  of 
Title  XI  of  FIRREA.  See  55  FR  30199, 
July  25,  1990.  The  Board  recognized  that 
not  all  real  estate-related  financial 
transactions  would  require  an  appraisal. 
Accordingly,  in  the  original  appraisal 
regulation.  NCUA  did  not  require  a 
state-certified  or  -licensed  appraiser  for 
real  estate-related  transactions  having  a 
transaction  value  less  than  or  equal  to 
$50,000.  In  July  of  1993.  the  Board 
raised  the  de  minimus  amount  for  an 
appraisal  performed  by  a  state-certified 
or  -licensed  appraiser  to  $100,000  [See 
58  F.R.  40040.  July  27,  1993).  The  dollar 
threshold  was  raised  because  NCUA  had 
not  found  any  evidence  indicating  that 
there  had  been  a  significant  increase  in 


the  defaults  on  real  estate-related  loans 
of  less  than  $50,000  and  that  the 
increase  would  not  represent  a  threat  to 
the  safety  and  soundness  of  credit 
imions  but  rather  would  reduce 
unnecessary  costs  and  paperwork 
requirements. 

Recently,  the  other  federal  financial 
institution  regulatory  agencies  *  have 
increased  the  threshold  to  $250,000.  See 
59  FR  29482,  June  7, 1994.  The  Board 
has  considered  whether  the  de  minimus 
level  should  be  increased  for  federally- 
insured  credit  imions.  At  this  time,  the 
Board  does  not  perceive  a  need  to 
increase  the  threshold.  Many  credit 
imions  do  not  have  the  on-staff 
expertise  to  prepare  appraisals.  In 
addition,  although  credit  unions  are 
well  capitalized,  they  are  generally 
much  smaller  than  other  financial 
institutions.  As  a  result,  the  relative  size 
of  an  average  real  estate  loan  to  capital 
is  generally  much  higher  for  a  credit 
union,  which  translates  to  much  greater 
relative  risk.  A  major  portion  of  the 
losses  to  the  National  Credit  Union 
Share  Insurance  Fund  in  the  past  ten 
years  has  been  associated  with  real 
estate  lending. 

For  credit  uruons  that  do  engage  in 
real  estate  lending,  the  greatest  single 
risk  protection  they  can  obtain  is  a 
licensed  or  certified  appraisal  to  support 
the  loan-to-value  ratio.  The  current 
thresholds  of  $100,000  for  residential 
real  estate  and  $50,000  for  commercial 
property  are  sufficiently  high  to 
preclude  most  home  equity  or  second 
trust  lending  from  the  appraisal 
requirement,  but  are  low  enough  to 
ensure  that  professional  appraisals  are 
obtained  for  higher-dollar  value  real 
estate  lending.  Therefore,  the  Board  is 
not  proposing  to  increase  either  of  these 
dollar  thresholds.  However,  the  Board 
believes  that  the  appraisal  regulation 
can  be  revised  to  provide  clarity  and 
ease  the  regulatory  burden  on  credit 
unions  for  some  categories  of 
transactions. 

B.  Proposed  Amendments 

While  in  most  cases  an  appraisal  is  an 
essential  part  of  a  sound  underwriting 
decision,  the  Board  believes  that  NCUA 
should  not  require  Title  XI  appraisals 
where  they  impose  costs  without 
significantly  promoting  the  safety  and 
soundness  of  credit  unions  or  furthering 
the  purposes  of  Title  XI  of  FIRREA. 
Accordingly,  the  Board  is  proposing  to 
amend  its  appraisal  regulation  to  clarify 


'  The  Board  of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance  Corporation, 
the  Office  of  the  Comptroller  of  the  Currency  and 
the  Office  of  Thrift  Supervision. 


and  expand  the  circumstances  in  which 
a  Title  XI  appraisal  is  not  required. 

It  is  also  NCUA's  experience  that  the 
current  minimum  standards  applicable 
to  federally  related  transactions  and 
requirements  concerning  the 
independence  of  appraisers  can  be 
simplified  without  significantly 
affecting  the  reliability  of  Title  XI 
appraisals.  Therefore,  the  Board  is 
proposing  to  amend  the  appraisal 
regulation  to  eliminate  standards  that 
parallel  standards  in  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  ("USPAP")  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation.  In  addition,  the 
Board  is  proposing  to  amend  the 
regulation  concerning  appraiser 
independence  to  permit  credit  unions  to 
use  appraisals  prepared  for  other 
financial  service  institutions.  The  Board 
also  proposes  to  simplify  compliance 
with  regulatory  requirements  for  both 
credit  unions  and  appraisers  by 
changing  provisions  of  the  appraisal 
regulation  that  govern:  (i)  publication  of 
USPAP;  (ii)  unavailable  information; 
(iii)  appraisals  to  address  safety  and 
soundness  concerns  and  (iv)  additional 
appraisal  standards  developed  by  credit 
unions.  The  proposed  changes  should 
reduce  costs  without  affecting  the 
reliability  of  appraisals  used  in 
connection  with  federally  related 
transactions. 

1.  Exemptions 

The  "Abundance  of  Caution"  Provision 

The  Board  proposes  to  amend  the 
regulation  to  clarify  and  expemd  the 
scope  of  the  exemption  for  real  estate 
liens  taken  in  an  "abundance  of 
caution."  NCUA's  appraisal  regulation 
currently  provides  that  an  appraisal  is 
not  required  when  a  lien  on  real  estate 
has  been  taken  as  collateral  solely 
through  an  abundance  of  caution  and 
where  the  terms  of  the  transaction  as  a 
consequence  have  not  been  made  more 
favorable  than  they  would  have  been  in 
the  absence  of  a  lien.  See  12  CFH 
722.3(a)(2). 

NCUA's  experience  with 
implementing  the  appraisal  regulation 
indicates  that  the  existing  abundance  of 
caution  exemption  has  been  interpreted 
too  narrowly.  Therefore,  to  emphasize 
the  broader  scope  of  the  abundance  of 
caution  exemption,  the  Board  proposes 
to  delete  the  word  "solely"  from  the 
current  exemption.  However,  this 
amendment  would  still  not  allow  a 
credit  union  to  use  this  exemption  when 
there  is  a  change  to  the  terms  of  the  loan 
because  the  credit  union  also  received  a 
Uen  on  real  estate. 


Liens  for  Purposes  Other  Than  the  Real 
Estate's  Value 

As  defined  in  NCUA's  Regulations,  an 
appraisal  is  a  written  statement 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion  as  to  the  market  value  of  real 
estate.  See  12  CFR  722.2(a).  When  the 
market  value  of  the  real  estate  as  an 
individual  asset  is  not  part  of  the  credit 
union's  decision  to  take  a  lien  against 
real  estate,  no  purpose  is  served  by 
requiring  the  institution  to  obtain  an 
appraisal.  The  Board  is  proposing  a  new 
exemption  for  transactions  in  which  a 
credit  union  takes  a  lien  on  real  estate 
for  a  purpose  other  than  the  value  of  the 
real  estate.  On  occasion  a  credit  union 
takes  a  real  estate  lien  to  protect  the 
legal  rights  to  other  collateral  and  not 
because  of  the  value  of  the  real  estate  as 
an  individual  asset.  For  instance,  where 
the  collateral  for  a  loan  is  a  small 
business,  a  credit  imion  may  take  a  lien 
against  the  land  and  improvements  in 
order  to  be  able  to  sell  the  entire 
business  as  a  going  concern  if  the 
borrower  defaults.  Similarly,  in  lending 
associated  with  agriculture,  credit 
unions  may  take  a  lien  against  the  real 
estate  upon  which  the  growing  crops  sit 
to  ensure  their  access  to  the  agricultural 
product. 

Requirements  for  Renewals,  Refinancing 
and  Other  Subsequent  Transactions 

The  Board  is  proposing  to  clarify  the 
exemption  for  renewals,  refinancings, 
and  other  transactions  resulting  from  an 
existing  extension  of  credit  to  simplify 
the  conditions  under  which  the 
exemption  applies.  NCUA's  appraisal 
regulation  currently  provides  that  an 
appraisal  is  not  required  for  a 
subsequent  transaction  that  results  from 
a  maturing  extension  of  credit  if:  (i)  The 
borrower  has  performed  satisfactorily 
according  to  the  original  terms,  (ii)  no 
new  monies  are  advanced  other  them  as 
previously  agreed;  (iii)  the  credit 
standing  of  the  borrower  has  not 
deteriorated;  and  (iv)  there  has  been  no 
obvious  and  material  change  in  the 
market  conditions  or  physical  aspects  of 
the  property  which  would  threaten  the 
credit  union's  collateral  protection.  See 
12  CFR  722.3(a)(4).  It  has  been  NCUA's 
experience  that  the  current  exemption 
may  not  provide  sufficient  flexibility  to 
credit  unions  and  borrowers  when  a 
transaction  is  refinanced  before  its 
maturity.  This  is  especially  true  when 
the  member  is  seeking  a  more  favorable 
interest  rate.  The  proposed  amendment 
would  exempt  a  subsequent  transaction 
provided  no  new  monies  are  advanced 
other  than  funds  necessary  to  cover 
reasonable  closing  costs  and  there  has 


been  no  obvious  and  material  change  in 
the  market  conditions  or  physical 
aspects  of  the  property  which  would 
threaten  the  credit  union's  collateral 
protection.  This  exemption  would  not 
be  applicable  if  a  member  refinances  a 
mortgage  with  a  new  lender. 

Transactions  Involving  Real  Estate 
Notes 

The  Board  is  proposing  to  amend  the 
exemption  regarding  the  purchase  of 
real  estate-secured  loans,  loan 
participations,  pooled  loans,  interests  in 
real  property,  and  mortgage-backed 
securities.  The  proposed  amendment 
would  allow  credit  unions  to  purchase, 
sell,  invest  in.  exchange,  or  extend 
credit  secured  by  real  estate  notes  or 
interests  in  real  estate  without  obtaining 
a  new  Title  XI  appraisal  if  each  note  or 
real  estate  interest  is  supported  by  an 
appraisal  that  meets  the  regulatory 
appraisal  requirements  for  the 
institution  at  the  time  the  real  estate- 
secured  note  was  originated.  (The 
transaction  would,  of  course,  have  to 
meet  other  statutory  and  regulatory 
requirements  appUcable  to  federally- 
insured  credit  unions.)  The  current 
exemption  simply  refers  to  the  purchase 
of  these  interests,  in  addition,  the  Board 
is  proposing  to  change  the  text  of  this 
exemption  to  more  clearly  state  the 
appraisal  requirements  that  the 
underlying  notes  must  meet. 

The  Board  believes  that  the  proposed 
amendment  would  serve  federal  public 
policy  interests  by  helping  to  ensure 
that  the  appraisal  regulation  does  not 
unnecessarily  inhibit  secondary 
mortgage  market  transactions  that 
involve  real  estate-secured  loans  and 
real  estate  interests.  The  proposed 
amendment  would  make  clear  that  a 
credit  union  need  not  obtain  a  new  Title 
XI  appraisal  for  loans  originated  before 
the  effective  date  of  NCUA's  regulation 
in  order  to  buy  or  sell  them  in  the 
secondary  mortgage  market. 

Transactions  Insured  or  Guaranteed  by 
a  United  States  Government  Agency  or 
United  States  Government  Sponsored 
Agency 

NCUA's  appraisal  regulation  currently 
provides  that  loans  insured  or 
guaranteed  by  an  agency  of  the  United 
States  government  are  exempt  from 
NCUA's  appraisal  requirements.  See  12 
CFR  722.3(a)(6).  The  Board  is  proposing 
to  amend  this  provision  in  the 
regulation  by  deleting  the  requirement 
that  the  transaction  be  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  insuring  or 
guaranteeing  agency.  In  order  to  receive 
the  insurance  or  guarantee,  the 
transaction  must  meet  all  imderwriting 
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requirements  of  the  insurer  or  guarantor, 
including  real  estate  appraisal  or 
evaluation  requirements.  The  Board 
believes  that  the  standards  of  these  loan 
programs  are  sufficient  to  protect  the 
safety  and  soundness  of  credit  unions. 

Transactions  that  Meet  the 
Qualifications  for  Sale  to  a  United  States 
Government  Agency  or  Government 
Sponsored  Agency 

NCUA  proposes  to  not  require  a  Title 
XI  appraisal  for  any  transaction  that 
meets  the  qualifications  for  sale  to  any 
United  States  government  agency  or 
government  sponsored  agency.  The 
Board  believes  that  the  appraisal 
standards  of  U.S.  government  agencies 
or  government  sponsored  agencies 
established  to  maintain  a  secondary 
market  in  loans  are  sufficient  to  protect 
federal  financial  and  public  policy 
interest  in  the  loans  those  government 
or  government  sponsored  agencies 
purchase.  The  Board  also  believes  that 
compliance  with  these  standards  will 
protect  the  safety  and  soundness  of 
credit  unions.  By  referring  to  any  U.S. 
government  agency  or  U.S.  government 
sponsored  agency,  the  proposed 
amendment  would  include  not  only 
loans  sold  to  federal  agencies,  but  also 
any  transaction  that  meets  the 
qualifications  for  sale  to  agencies 
established  or  chartered  by  the  federal 
government  to  serve  public  purposes 
specified  by  the  U.S.  Congress.  These 
government  sponsored  agencies  are: 

•  Banks  for  Cooperatives. 

•  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac). 

•  Federal  Farm  Credit  Banks. 

•  Federal  Home  Loan  Banks  (FHLBs). 

•  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac). 

•  Federal  National  Mortgage 
Association  (Fannie  Mae). 

•  Student  Loan  Marketing 
Association  (Sallie  Mae). 

•  Tennessee  Valley  Authority  (TV A). 
If  a  federally  insured  credit  imion  is 

otherwise  authorized  to  originate,  hold, 
buy  or  sell  transactions  that  meet  the 
quahfications  for  sale  to  any  U.S. 
government  agency  and  the  above  listed 
government  sponsored  agencies,  this 
proposal  would  allow  them  to  do  so 
without  obtaining  a  separate  appraisal 
conforming  to  NCUA's  Regulations.  The 
Board  believes  that  permitting  credit 
unions  to  follow  these  standardized 
appraisal  requirements,  without  the 
necessity  of  obtaining  an  appraisal  or 
appraisal  supplement,  will  increase  a 
credit  union's  ability  to  buy  and  sell 
these  loans  and  also  their  liquidity  if 
necessary. 


2.  Appraisals  to  Address  Safety  and 
Soundness  Concerns 

The  Board  is  proposing  to  amend  its 
regulations  to  clarify  that  the  agency 
may  require  Title  XI  appraisals  to 
address  safety  and  soundness  concerns. 
Under  this  provision.  NCUA  could 
require  appraisals  where  real  estate- 
related  financial  transactions  present 
greater-than-nontial  risk  to  individual 
credit  unions.  For  example.  NCUA  may 
require  a  troubled  credit  union  to  obtain 
an  appraisal  for  transactions  below  the 
threshold  level.  This  amendment  would 
simply  and  explicitly  clarify  NCUA's 
current  authority. 

3.  Minimum  Appraisal  Standards 

The  Board  is  proposing  to  reduce  the 
number  of  minimum  appraisal 
standards  applicable  to  Title  XI 
appraisals  for  federally-related 
transactions  from  the  thirteen  appraisal 
standards  found  in  §  722.4(a)  of  NCUA's 
Regulations  (12  CFR  722.4(a))  to  five 
and  eliminate  the  current  prohibition  on 
the  use  of  the  USPAP  Departure 
Provision  in  connection  with  federally- 
related  transactions. 

Title  XI  of  FIRREA  states  that  each 
federal  financial  institution  regulatory 
agency  shall  prescribe  appropriate 
standards  for  the  performance  of  real 
estate  appraisals  in  connection  with 
federally-related  transactions  under  the 
jurisdiction  of  each  such  agency.  These 
rules  require,  at  a  minimum  that:  (i) 
Real  estate  appraisals  be  performed  in 
accordance  with  generally  accepted 
appraisal  standards  as  evidenced  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation;  and  (ii)  that  such 
appraisals  shall  be  written  appraisals. 
Under  Title  XI.  each  agency  may  require 
compliance  with  additional  standards  if 
it  makes  a  determination  in  writing  that 
such  additional  standards  are  necessary 
in  order  to  properly  carry  out  its 
statutory  responsibilities.  See  12  U.S.C 
3339. 

At  the  time  NCUA  began  drafting  its 
appraisal  regulation.^  the  Appraisal 
Standards  Board  was  in  the  process  of 
amending  its  appraisal  standards. 
Because  of  imcertainty  about  the 
content  of  the  standards  and 
interpretations  that  would  be 
promulgated  by  the  Appraisal  Standards 
Board,  the  Board  included  within  its 
appraisal  regulation  thirteen  minimum 
standards  that  paralleled  existing  or 


2  NCUA  coordinated  with  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of  the 
Comptroller  of  the  Currency  and  the  Office  of  Thrift 
Supervision  when  it  drafted  its  original  appraisal 
regulation.  All  the  federal  financial  institution 
regulatory  agencies  adopted  substantially  similar 
appraisal  regulations  in  1990. 


proposed  USPAP  standards,  including 
compliance  with  USPAP.  NCUA  also 
prohibited  the  use  of  the  USPAP 
Departure  Provision  in  connection  with 
federally-related  transactions.  The 
Departure  Provision  permits  an 
appraiser  to  prepare  an  appraisal 
without  complying  with  certain 
recommended  provisions  of  the  USPAP 
if  the  appraisal  report  is  not  rendered 
misleading. 

Minimum  Appraisal  Standards  and 
USPAP 

The  Board  has  gained  considerable 
experience  with  the  Appraisal 
Standards  Board  and  its  appraisal 
standards  and  believe  that  it  is  no  longer 
necessary  to  include  all  the  additional 
standards  in  its  appraisal  regulation. 
The  Board  believes  that  the  Departure 
Provision  of  the  USPAP  may 
appropriately  be  used  in  connection 
with  federally-related  transactions. 
Therefore,  the  Board  is  proposing  to 
simply  require  all  appraisals  for 
federally  related  transactions  to:  (i) 
Conform  to  generally  accepted  appraisal 
standards  as  evidenced  by  the  USPAP; 
(ii)  be  written  and  contain  sufficient 
information  and  analysis  to  support  the 
institution's  decision  to  engage  in  the 
transaction;  (iii)  analyze  and  report 
appropriate  deductions  and  discounts 
for  proposed  construction  or  renovation, 
partially  leased  buildings,  non-market 
lease  terms,  and  tract  developments 
with  unsold  units;  (iv)  be  based  upon 
the  definition  of  market  value  as  set 
forth  in  the  regulation;  and  (v)  be 
performed  by  State  licensed  or  certified 
appraisers. 

The  Board  believes  these  five 
standards  will  simplify  compliance  with 
the  appraisal  regulation  without 
affecting  the  usefulness  of  the  Title  XI 
appraisals  prepared  for  federally  related 
transactions.  "The  proposed  amendments 
would  allow  credit  unions  to  make  use 
of  the  USPAP's  Departure  Provision  and 
eliminate  several  regulatory  standards 
that  parallel  existing  USPAP  standards. 
Under  these  proposed  standards,  the 
USPAP  is  referenced  but  would  no 
longer  be  part  of  NCUA's  Regulations. 
This  approach  would  no  longer  require 
NCUA  to  repubUsh  changes  to  the 
USPAP  adopted  by  the  Appraisal 
Standards  Board,  and  thus  references  to 
USPAP  in  the  regulation  could  be 
assumed  to  always  refer  to  the  most 
current  edition.  The  Board  believes  this 
approach  minimizes  potential  conflicts 
between  an  institution's  duty  to  follow 
NCUA's  appraisal  requirements  and  an 
appraiser's  professional  obligation  to 
follow  the  latest  USPAP  version.  If  the 
Board  adopts  this  approach  in  the  final 
rule,  the  USPAP  provisions  applicable 


to  federally-related  transactions  will  no 
longer  be  published  as  Appendix  A  to 
NCUA's  appraisal  regulation.  Therefore, 
the  Board  is  proposing  to  delete 
Appendix  A  from  its  appraisal 
regulation. 

The  Board  would  like  to  make  clear 
that  if  this  amendment  is  adopted  in 
final,  the  principles  of  safe  and  soimd 
lending  may  require  credit  unions  to 
comply  with  stricter  standards  than  the 
USPAP.  Although  the  credit  union  has 
the  primary  responsibility  for  obtaining 
a  Title  XI  appraisal  that  meets  its  needs. 
NCUA  may  by  regulation  or  guidance 
identify  USPAP  standards  that  are 
inappropriate  for  federally  related 
transactions.  For  example,  the  USPAP 
allows  an  appraiser  to  appraise  property 
even  though  the  appraiser  may  have  a 
direct  or  indirect  interest  in  the 
property,  if  the  interest  is  disclosed  in 
the  appraisal  report.  However,  the  Board 
believes  that  federal  financial  and 
public  policy  interests  are  better  served 
by  requiring  that  an  appraiser  for  a 
federally  related  transaction  not  have 
any  direct  or  indirect  interest,  financial 
or  otherwise,  in  the  transaction  or  the 
property.  This  requirement  is  discussed 
further  in  the  section  addressing 
appraiser  independence. 

Departure  Provision 

The  proposed  minimum  standards 
would  also  permit  credit  imions  to  use 
appraisals  prepared  in  accordance  with 
the  USPAP  Departure  Provision  for 
federally  related  transactions.  The 
Departure  Provision  permits  limited 
exceptions  to  specific  guidelines  in  the 
USPAP.  Appraisers  preparing  appraisals 
using  the  Departure  Provision  still  must 
comply  vn\h  all  binding  requirements  of 
the  USPAP  and  must  be  sure  that  the 
resulting  appraisal  is  not  misleading. 
The  Board  believes  that  if  this 
amendment  is  adopted  in  final  that 
credit  unions  should  be  allowed  to 
determine,  with  the  assistance  of  the 
appraiser,  whether  an  appraisal  to  be 
prepared  in  accordance  with  the 
Departure  Provision  is  appropriate  for  a 
particular  transaction  and  consistent 
with  principles  of  safe  and  sound 
lending.  The  proposed  amendment 
would  make  clear  that  the  written 
appraisal  must  contain  sufficient 
information  and  analysis  to  support  the 
credit  union's  decision  to  engage  in  the 
transaction.  This  vyould  put  credit 
unions  on  notice  of  their  responsibiUty 
to  have  appraisals  that  are  appropriate 
for  the  particular  federally  related 
transaction. 

Deductions  and  Discounts 

The  Board  is  proposing  to  retain  the 
current  standard  in  the  appraisal 


regulation  regarding  deductions  and 
discounts.  See  12  CFR  722.4(a)(8).  The 
USPAP  provision  on  this  subject 
requires  the  appraiser  to  include  a 
discussion  of  deductions  and  discoimts 
only  when  it  is  necessary  to  prevent  an 
appraisal  from  being  misleading.  The 
Board  believes  it  is  appropriate  to 
emphasize  the  need  to  include  an 
appropriate  discussion  of  deductions 
and  discounts  applicable  to  the  estimate 
of  value  in  Title  XI  appraisals  for 
federally  related  transactions.  For 
example,  in  order  to  properly 
underwrite  a  loan,  a  credit  union  may 
need  to  know  a  prospective  value  of  a 
property,  in  addition  to  the  market 
value  as  the  date  of  the  appraisal.  A 
prospective  value  of  a  property  is  based 
upon  events  yet  to  occur,  such  as 
completion  of  construction  or 
renovation,  reaching  a  stabiUzed 
occupancy  level,  or  some  other  event  to 
be  determined.  Thus,  more  than  one 
value  may  be  reported  in  an  appraisal  as 
long  as  all  values  are  clearly  described 
and  reflect  the  projected  dates  when 
future  events  could  occur. 

The  standard  on  deductions  and 
discounts  is  intended  to  make  clear  that 
appraisers  must  analyze,  apply  and 
report  appropriate  discounts  and 
deductions  when  providing  values 
based  on  future  events.  In  financing  the 
purchase  of  an  existing  home,  there 
typically  would  be  no  need  to  apply  any 
discounts  or  deductions  to  arrive  at  the 
market  value  of  the  property  since  the 
credit  union's  financing  of  the  project 
does  not  depend  on  events  such  as 
further  development  of  the  property  or 
the  sale  of  units  in  a  tract  development. 

Remaining  Standards 

The  Board  is  also  proposing  to  retain 
the  current  standard  in  the  appraisal 
regulation  on  market  value  that  requires 
the  appraisal  to  be  based  on  the 
definition  of  market  value  in  NCUA's 
Regulations.  See  12  CFR  722.4(a)(2). 
Finally,  the  Board  is  proposing  a  new 
standard  that  makes  clear  that  all 
appraisals  for  federally  related 
transactions  must  be  prepared  by 
licensed  or  certified  appraisers.  This 
requirement  is  mandated  by  Title  XI  of 
FIRREA  and  is  repeated  in  other  parts 
of  the  appraisal  regulation. 

4.  Elimination  of  the  Provision  on 
Unavailable  Information 

The  Board  is  proposing  to  delete  the 
current  provision  that  requires 
appraisers  to  disclose  and  explain  when 
information  necessary  to  the  completion 
of  an  appraisal  is  imavailable.  See  12 
CFR  722.4(b).  The  USPAP  currently 
requires  appraisers  to  disclose  and 
explain  the  absence  of  information 


necessary  to  completion  of  an  appraisal 
that  is  not  misleading.  See  USPAP 
Standard  Rule  2-2(k).  Moreover,  when 
information  that  may  materially  affect 
the  estimate  of  the  value  is  imavailable, 
the  Board  believes  that  generally 
accepted  appraisal  standards  require 
appraisers  to  explain  the  absence  of  that 
information  and  its  effect  on  the 
reliability  of  the  appraisal.  Therefore, 
the  elimination  of  this  provision  would 
not  result  in  a  substantive  change  in  the 
requirements  applicable  to  appraisals 
for  federally  related  transactions  since 
the  Board  is  proposing  to  require 
appraisals  to  conform  to  the  USPAP. 

5.  Elimination  of  the  Provision  on 
Additional  Appraisal  Standards 

The  Board  is  proposing  to  delete  the 
current  provision  that  merely  confirms 
the  authority  of  credit  unions  to  require 
appraisers  to  comply  with  additional 
standards.  See  12  CFR  722.4(c).  The 
regulation's  minimum  appraisal 
standards  for  federally  related 
transactions  do  not  prevent  a  credit 
union  from  requiring  an  appraiser  to 
follow  additional  standards  or  provide 
addition  information  to  satisfy  the  credit 
union's  business  needs  and  thus  it  is 
unnecessary  to  regulate  this  in  the 
appraisal  regulation. 

6.  Appraiser  Independence 

The  Board  is  proposing  to  amend  and 
clarify  its  appraisal  regulation  to  permit 
the  use  of  appraisals  prepared  for 
financial  service  institutions  other  than 
institutions  subject  to  Title  XI  of 
FIRREA.  NCUA's  current  appraisal 
regulation  provides  that  fee  appraisers 
must  be  engaged  by  the  credit  union  or 
its  agent.  An  exception  to  this 
requirement  is  permitted  if  the  appraiser 
is  directly  engaged  by  another 
institution  that  is  subject  to  Title  XI  of 
FIRREA.  See  12  CFR  722.5(b). 

The  current  provision  was  adopted  to 
help  ensure  that  appraisers  would  not 
be  subject  to  conflicts  of  interest  as  a 
result  of  having  been  engaged  by 
borrowers.  However,  the  Board  believes 
that  the  current  provision  is  too 
restrictive.  It  requires  a  credit  imion  to 
obtain  a  new  appraisal  if  the  borrower 
originally  sought  the  loan  from  an 
institution  that  is  not  subject  to  Title  XI 
of  FIRREA  and  is  not  an  agent  of  the 
credit  union.  There  also  has  been 
imcertainty  about  the  meaning  of  agent 
in  these  cases. 

The  Board  proposes  to  permit  a  credit 
union  to  use  an  appraisal  that  was 
prepared  for  any  financial  services 
institution,  including  mortgage  bankers. 
The  appraiser  would  not  be  allowed  to 
have  a  direct  or  indirect  interest, 
financial  or  otherwise,  in  the  property 


UMI 


13392  Federal  Register  /  Vol.  60.  No.  48  /  Monday.  March  13.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  48  /  Monday.  March  13.  1995  /  Proposed  Rules  13393 


or  the  transaction,  and  must  have  been 
directly  engaged  by  the  non-regulated 
institution.  Further,  the  credit  union 
would  be  required  to  ensure  that  the 
appraisal  conforms  to  the  requirements 
of  the  regulation  and  is  otherwise 
acceptable.  The  prohibition  on  the 
credit  union  using  an  appraisal 
prepared  for  the  borrower  would  remain 
ine^ect. 

Age  of  Appraisal 

Some  have  suggested  that  NCUA's 
appraisal  regulation  contain  a  maximum 
allowable  age  of  an  appraisal  for  use  by 
a  credit  union.  They  believe  that  there 
should  be  a  maximum  age  (time  from 
date  of  the  appraisal  to  date  of  the 
application  of  the  loan)  for  an  appraisal, 
but  that  the  age  should  not  be  so  short 
as  to  unnecessarily  require  another 
appraisal  be  prepared  in  the  uncommon 
instance  where  a  mortgage  is  refinanced 
within  a  reasonably  short  time  or  a 
credit  union  is  using  an  appraisal 
prepared  for  another  financial  service 
institution.  Hence,  the  Board  realizes 
that  any  specific  time  period  will  not  be 
appropriate  in  all  situations.  The  Board 
has  specifically  decided  to  permit  each 
institution  to  determine  the  allowable 
period  for  an  appraisal,  but  recommends 
that  any  appraisal  over  six  months  old 
not  be  used. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  regulation  may  have 
on  a  substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  proposed 
amendments  reduce  regulatory  burden 
and  are  less  restrictive  than  current 
requirements.  Overall,  the  Board 
expects  the  changes  to  benefit  members 
and  federally-insured  credit  unions 
regardless  of  size  by  reducing  costs 
without  substantially  increasing  the  risk 
of  loss.  In  addition,  most  small  credit 
unions  do  not  offer  real  estate  loans. 
Accordingly,  the  Board  determines  and 
certifies  that  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions  and  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
rule  will  apply  to  all  federally-insured 
credit  unions.  The  proposed  rule  will 
reduce  regulatory  requirements  for  all 
federally-insured  credit  unions.  The 


Board  has  determined  that  the  proposed 
amendments  would  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Paperwork  Reduction  Act 

The  proposed  rule,  if  adopted,  will 
decrease  paperwork  requirements  for  a 
credit  union.  The  paperwork 
requirements  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act.  Written  comments  on 
the  paperwork  requirements  should  be 
forwarded  directly  to  the  OMB  Desk 
Officer  indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
Room  10202.  Washington.  DC  20530. 
Attn:  Milo  Sunderhauf.  NCUA  will 
publish  a  notice  in  the  Federal  Register 
once  OMB  action  is  taken  on  the 
submitted  requirement. 

List  of  Subjects  in  12  CFR  Part  722 

Appraisals,  Credit  unions.  State- 
certified  and  State-licensed  appraisers 

By  the  National  Credit  Union 
Administration  Board  on  March  1, 1995. 
Becky  Baker, 
Secretary  to  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  722  as  follows: 

PART  722— APPRAISALS 

1.  The  authority  citation  for  Part  722 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 1789  and  Pub. 
L.  No.  101-73.  -:*... 

2.  Section  722.3  is  amended  by 
revising  the  section  heading,  revising 
paragraphs  (a)  and  (d)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§722.3    Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

(a)  Appraisals  required.  An  appraisal 
performed  by  a  State  certified  or 
licensed  appraiser  is  required  for  all  real 
estate-related  financial  transactions 
except  those  in  which: 

(1)  The  transaction  value  is  $100,000 
or  less  except  if  it  is  a  business  loan  and 
then  the  transaction  value  must  be 
$50,000  or  less; 

(2)  A  lien  on  real  property  has  been 
taken  as  collateral  through  an 
abundance  of  caution  and  where  the 
terms  of  the  transaction  as  a 
consequence  have  not  been  made  more 
favorable  than  they  would  have  been  in 
the  absence  of  a  lien; 


(3)  A  lien  on  real  estate  has  been 
taken  for  purposes  other  than  the  real 
estate's  value; 

(4)  A  lease  of  real  estate  is  entered 
into,  unless  the  lease  is  the  economic 
equivalent  of  a  purchase  or  sale  of  the 
leased  real  estate; 

(5)  The  transaction  involves  an 
existing  extension  of  credit  at  the  credit 
union,  provided  that: 

(i)  There  is  no  advancement  of  new 
monies,  other  than  funds  necessary  to 
cover  reasonable  closing  costs  and 

(ii)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physical  aspects  of  the  property  that 
threatens  the  adequacy  of  the  credit 
union's  real  estate  collateral  protection 
after  the  transaction; 

(6)  The  transaction  involves  the 
purchase,  sale,  investment  in,  exchange 
of,  or  extension  of  credit  secured  by,  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgage-backed  securities,  and  each 
loan  or  interest  in  a  loan,  pooled  loan, 
or  real  property  interest  met  the 
requirements  of  this  paragraph,  if 
applicable,  at  the  time  of  origination; 

(7)  The  transaction  is  wholly  or 
partially  insured  or  guaranteed  by  a 
United  States  government  agency  or 
United  States  government  sponsored 
agency; or 

(8)  The  transaction  either: 

(i)  Qualifies  for  sale  to  a  United  States 
government  agency  or  United  States 
government  sponsored  agency;  or 

(ii)  Involves  a  residential  real  estate 
transaction  in  which  the  appraisal 
conforms  to  the  Federal  National 
Mortgage  Association  or  Federal  Home 
Loan  Mortgage  Corporation  appraisal 
standards  applicable  to  that  category  of 
real  estate. 
***** 

(d)  Valuation  Requirement.  Secured 
transactions  exempted  from  appraisal 
requirements  pursuant  to  paragraphs 
(a)(1)  and  (a)(5)  of  this  section  and  not 
otherwise  exempted  shall  be  supported 
by  a  written  estimate  of  market  value,  as 
defined  in  this  part,  performed  by  an 
individual  having  no  direct  or  indirect 
interest  in  the  property,  and  qualified 
and  experienced  to  perform  such 
estimates  of  value  for  the  type  and 
amount  of  credit  being  considered. 

(e)  Appraisals  to  address  safety  and 
soundness  concerns.  NCUA  reserves  the 
right  to  require  an  appraisal  under  this 
part  whenever  the  agency  believes  it  is 
necessary  to  address  safety  and 
soundness  concerns. 

3.  Section  722.4  is  revised  to  read  as 
follows: 


§  722.4    Minimum  appraisal  standards. 

For  federally  related  transactions,  all 
appraisals  shall,  at  a  minimum: 

(a)  Conform  to  generally  accepted 
appraisal  standards  as  evidenced  by  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP) 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation, 
1029  Vermont  Ave.,  NW.,  Washington, 
DC  20005; 

(b)  Be  written  and  contain  sufficient 
information  and  analysis  to  support  the 
institution's  decision  to  engage  in  the 
transaction; 

(c)  Analyze  and  report  appropriate 
deductions  and  discounts  for  proposed 
construction  or  renovation,  partially 
leased  buildings,  non-market  lease 
terms,  and  tract  developments  with 
unsold  units; 

(d)  Be  based  upon  the  definition  of 
market  value  as  set  forth  in  §  722.2(f); 
and 

(e)  Be  performed  by  State  licensed  or 
certified  appraisers  in  accordance  with 
requirements  set  forth  in  this  part. 

4.  Section  722.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§722.5    Appraiser  Independence. 


(b)  Fee  appraisers.  (1)  If  an  appraisal 
is  prepared  by  a  fee  appraiser,  the 
appraiser  shall  be  engaged  directly  by 
the  credit  union  or  its  agent,  and  have 
no  direct  or  indirect  interest,  financial 
or  otherwise  in  the  property  or  the 
transaction. 

(2)  A  credit  union  also  may  accept  an 
appraisal  that  was  prepared  by  an 
appraiser  engaged  directly  by  another 
financial  services  institution;  if: 

(i)  The  appraiser  has  no  direct  or 
indirect  interest,  financial  or  otherwise, 
in  the  property  or  transaction;  and 

(ii)  The  credit  union  determines  that 
the  appraisal  conforms  to  the 
requirement  of  this  part  and  is 
otherwise  acceptable. 

Appendix  A  [Removed] 

5.  Appendix  A  to  part  722  is  removed. 
|FR  Doc.  95-5592  Filed  3-10-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

IFI-59-91] 

RIN  1545-AQ86 


Debt  Instruments  With  Original  Issue 
Discount;  Contingent  Payments; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  (FI-59-91),  which  was 
published  in  the  Federal  Register  for 
Friday,  December  16, 1994  (59  FR 
64884).  The  proposed  regulations  relate 
to  the  tax  treatment  of  debt  instruments 
that  provide  for  one  or  more  contingent 
payments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  (other  than 
§  1.1275-6).  Andrew  C.  Kittler. 
(202)622-3940,  or  William  E. 
Blanchard,  (202)  622-3950;  concerning 
§  1.1275-6,  Michael  S.  Novey,  (202) 
622-3900;  concerning  submissions  and 
the  hearing,  Michael  Slaughter,  (202) 
622-7190  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1275  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  proposed 
rulemaking  contains  a  typographical 
error  that  is  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of 
proposed  regulations  (FI-59-91),  which 
was  the  subject  of  FR  Doc.  94-30728,  is 
corrected  as  follows: 

On  page  64885,  column  1,  in  the 
preamble  under  the  heading 
"Background",  paragraph  2,  line  6.  the 
language  "February  4, 1994,  the  IRS 
published  in"  is  corrected  to  read 
"February  2, 1994,  the  IRS  published 
in". 
Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  95-6028  Filed  3-10-95;  8:45  am] 
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DEPARTMErrr  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CG005-94-118] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway- 
Alternate  Route,  Elizabeth  City,  NC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 


SUMMARY:  At  the  request  of  the 
Albemarle  and  Chesapeake  Railroad 
Company,  the  Coast  Guard  is  proposing 
to  change  the  regulations  that  govern  the 
operation  of  the  drawbridge  across  the 
Pasquotank  River,  Atlantic  Intracoastal 
Waterway— Alternate  Route,  mile  47.7. 
at  Elizabeth  City,  North  Carolina,  by 
leaving  the  draw  in  the  open  position 
except  for  the  passage  of  trains.  The 
proposed  change  to  these  regulations 
are,  to  the  extent  practical  and  feasible, 
intended  to  relieve  the  bridgeowners  of 
the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
bridge  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  May  12,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  Room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  at  Room  109, 
Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at-(804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94^-118)  and  the  specific 
section  of  this  proposal  of  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
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acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentation  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
GiUiam,  Project  Manager,  Bridge 
Section,  and  LCDR  C.  Abel,  Project 
Counsel,  Fifth  Coast  Guard  District 
Legal  Office. 

Backgrpund  and  Purpose 

The  Albemarle  and  Chesapeake 
Railroad  Company  has  requested  that 
the  regulations  governing  the  operation 
of  the  drawbridge  across  the  Pasquotank 
River,  Atlantic  Intracoastal  Waterway — 
Alternate  Route,  mile  47.7,  at  Elizabeth 
City,  North  Carolina,  be  changed  to 
leave  the  bridge  in  the  open  position, 
except  when  a  train  is  passing  over  the 
bridge.  A  bridgetender  would  be 
available  only  during  the  times  of  train 
crossings  to  close  the  bridge  and,  after 
the  train  had  cleared,  to  reopen  the 
bridge  to  navigation.  There  would  not 
be  a  full-time  bridgetender  employed  at 
the  bridge. 

The  current  regulations  require  the 
bridge  to  remain  in  the  open  position 
from  3:30  p.m.  to  11:30  p.m.  At  all  other 
times,  the  draw  opens  on  signal.  The 
Albemarle  and  Chesapeake  Railroad 
Company  leases  these  tracks  from 
Norfolk  and  Southern  Railroad 
Company.  The  current  schedule  for  the 
railroad  bridge  was  used  by  Norfolk  and 
Southern  diuing  the  time  they  were 
operating  their  trains  across  the  bridge. 
The  Albemarle  and  Chesapeake  Railroad 
Company  has  requested  a  change  to 
these  regulations. 

The  Albemarle  and  Chesapeake 
Railroad  Company  originally  requested 
that  the  Coast  Guard  change  the  current 
regulations  by  allowing  the  draw  to 
remain  closed  to  navigation  Monday 
through  Friday,  from  9  a.m.  to  3  p.m., 
with  openings  only  for  emergencies.  At 
all  other  times,  the  bridge  would  remain 
in  the  open  position  except  for  the 
passage  of  trains.  This  request  was 
denied  because  the  proposed  hours  of 


bridge  closures  were  considered  too 
restrictive  to  recreational  and 
commercial  navigation,  since  the  bridge 
is  located  across  the  busy  Atlantic 
Intracoastal  Waterway — Alternate 
Route.  The  Coast  Guard  also  received 
strong  opposition  from  the  boating 
community  and  the  City  of  Elizabeth 
City.  Coast  Guard  Auxiliarists  provided 
data  reflecting  the  number  of  boats  that 
transit  this  waterway.  In  1992,  the 
number  of  boaters  was  1,971  and  in 
1993,  the  number  was  1,530,  with  the 
heaviest  months  occurring  from  April  to 
October  of  each  year. 

As  a  result  of  the  Coast  Guard's  denial 
of  their  request,  the  Albemarle  and 
Chesapeake  Railroad  Company 
requested  a  meeting  with  the  Coast 
Guard,  Union  Camp,  the  Mayor  of 
Elizabeth  City,  and  local  Coast  Guard 
Auxiliarists  to  discuss  a  new  operating 
schedule  for  the  railroad  bridge. 

Since  the  railroad  company  was  not 
receptive  to  employing  a  full-time 
bridgetender,  all  in  attendance  agreed 
that  the  most  acceptable  schedule 
would  be  to  leave  the  bridge  in  the  open 
position,  except  for  the  passage  of 
trains.  This  would  eliminate  the  need 
for  a  full-time  bridgetender;  however, 
this  proposed  schedule  would  require 
the  railroad  company  to  employ  a  part- 
time  bridgetender  to  operate  the 
drawspan. 

In  developing  this  proposed  schedule, 
the  Coast  Guard  considered  all  views, 
and  believes  this  proposed  rule  will  not 
unduly  restrict  commercial  and 
recreational  traffic,  since  the  bridge  will 
be  left  in  the  open  position,  except  for 
passage  of  trains. 

Regulatory  Evaluation 

This  proposed  action  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(aK3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 


entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  determined  that  this 
proposal  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  and  checklist  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.833  is  revised  to  read 
as  follows: 

§  1 17.833    Pasquotank  River 

The  draw  of  the  Albemarle  & 
Chesapeake  railroad  bridge,  mile  47.7,  at 
EUzabeth  City,  North  Carolina,  shall  be 
maintained  in  the  open  position;  the 
draw  may  close  only  for  the  crossing  of 
trains  and  maintenance  of  the  bridge. 
When  the  draw  is  closed,  a  bridgetender 
shall  be  present  to  reopen  the  draw  after 
the  train  has  cleared  the  bridge. 


Dated:  January  20,  1995. 
M.K.  Cain. 

Captain,  U.S.  Coast  Guard,  Commander,  Fifth 
Coast  Guard  District,  Acting. 

[FR  Doc.  95-6031  Filed  3-10-95;  8:45  ami 
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33  CFR  Part  117 
[CGD05-94-117] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway, 
Chesapeake,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  At  the  request  of  the 
Albemarle  and  Chesapeake  Railroad 
Company,  the  Coast  Guard  is  proposing 
to  change  the  regulations  that  govern  the 
operation  of  the  drawbridge  across  the 
Albemarle  and  Chesapeake  Canal, 
Atlantic  Intracoastal  Waterway,  mile 
13.9.  at  Chesapeake.  Virginia,  by  leaving 
the  draw  in  the  open  position  except  for 
the  passage  of  trains.  The  proposed 
changes  to  these  regulations  are,  to  the 
extent  practical  and  feasible,  intended 
to  relieve  the  bridgeowners  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draw  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  May  12,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  at  room  109, 
Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94-117)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 


and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  wrriting  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice. 

Drafting  Infonnation:  The  principal 
persons  involved  in  drafting  this  document 
are  Linda  L.  Gilliam,  Project  Manager,  Bridge 
Section,  and  LCDR  C.  A.  Abel.  Project 
Counsel,  Fifth  Coast  Guard  District  Legal 
Office. 

Background  and  Purpose 

The  Albemarle  and  Chesapeake 
Railroad  Company  has  requested  that 
the  regulations  for  the  drawbridge 
across  the  Albemarle  and  Chesapeake 
Canal,  Atlantic  Intracoastal  Waterway, 
mile  13.9,  in  Chesapeake,  Virginia,  be 
changed  to  allow  them  to  leave  the 
bridge  in  the  open  position,  except 
when  a  train  is  passing  over  the  bridge. 
Since  the  bridge  would  be  left  in  the 
open  position,  a  bridge  tender  would 
only  be  available  to  close  the  bride  for 
a  train  crossing,  and,  after  the  train 
cleared,  to  reopen  the  bridge  to 
navigation. 

The  current  regulations  require  the 
bridge  to  open  on  demand.  These 
regulations  require  a  full-time  bridge 
tender.  Leaving  the  bridge  open,  except 
for  the  passage  of  trains,  alleviates  the 
need  for  a  full-time  bridge  tender. 

The  Albemarle  and  Chesapeake 
Railroad  Company  originally  requested 
that  the  Coast  Guard  change  the  current 
regulations  by  leaving  the  draw  closed 
to  navigation,  Monday  through  Friday, 
from  12  noon  to  2:30  p.m.,  with 
openings  only  for  emergencies.  At  all 
other  times,  the  bridge  would  remain  in 
the  open  position  except  for  the  passage 
of  trains.  This  request  was  denied 
because  of  the  proposed  hours  of  bridge 
closures  were  considered  too  restrictive 
to  recreational  and  commercial 
navigation,  since  the  bridge  is  located 
across  the  busy  Atlantic  Intracoastal 
Waterway. 

As  a  result  of  the  Coast  Guard's 
denial,  the  Albemarle  and  Chesapeake 
Railroad  Company  requested  a  meeting 


with  the  Coast  Guard,  Union  Camp,  the 
Mayor  of  Elizabeth  City,  and  local  Coast 
Guard  Auxilarists  to  discuss  a  new 
operating  schedule  for  the  railroad 
bridge.  Since  the  railroad  company  was 
not  receptive  to  employing  a  full-time 
bridge  tender,  all  in  attendance  agreed 
that  the  most  acceptable  schedule 
would  be  to  leave  the  bridge  in  the  open 
position,  except  for  the  passage  of 
trains.  This  would  eliminate  the  need 
for  a  full-time  bridge  tender;  however, 
this  proposed  schedule  would  require 
the  railroad  company  to  employ  a  part- 
time  bridge  tender  to  operate  the 
drawspan. 

In  developing  this  proposed  schedule, 
the  Coast  Guard  considered  all  views, 
and  believes  this  proposed  rule  will  not 
unduly  restrict  commercial  and 
recreational  traffic,  since  the  bridge  will 
be  left  in  the  open  position,  except  for 
the  passage  of  trains. 

Regulatory  Evaluation 

This  proposed  action  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposal  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  and  checklist  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR1.05-l(g). 

2.  In  §  117.997,  paragraph  (g)  is 
redesignated  as  (h)  and  a  new  paragraph 
(g)  is  added  to  read  as  follows: 

§  1 1 7.997  Atlantic  Intracoastal  Waterway, 
South  Branch  of  the  Elizabeth  River  to  the 
AltMmarle  and  Chesapeake  Canal. 

*        »        •        •        » 

(g)  The  draw  of  the  Albemarle  & 
Chesapeake  Railroad  bridge,  mile  13.9, 
in  Chesapeake,  Virginia,  shall  be 
maintained  in  the  open  position;  the 
draw  may  close  only  for  the  crossing  of 
trains  and  maintenance  of  the  bridge. 
When  the  draw  is  closed,  a  bridgetender 
shall  be  present  to  reopen  the  draw  after 
the  train  has  cleared  the  bridge. 
***** 

Dated:  January  20. 1995. 
MJC.  Cain, 

Captain,  U.S.  Coast  Guard,  Commander,  Fifth 

Coast  Guard  District,  Acting. 

|FR  Doc.  95-6032  Filed  3-10-95;  8:45  ami 

BILLING  CODE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[ET  Docket  No.  93-266;  FCC  95-80] 

Pioneer's  Preference  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
proposes  rules  in  response  to  the 
pioneer's  preference  directives 
contained  in  the  legislation 
implementing  domestically  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT),  as  well  as  on  its  own  motion. 
The  objective  of  this  proposal  is  to 
implement  the  GATT  legislation's 
modiHcations  to  the  Communications 
Act  and  to  make  additional  changes  to 
the  pioneer's  preference  rules  to 
increase  their  efficiency. 
DATES:  Comments  are  due  March  29, 
1995;  reply  comments  are  due  April  12, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  776-1622. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making, 
adopted  February  28, 1995,  and  released 
March  1, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  D.C.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplication 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington,  D.C. 
20037. 

Summary  of  Further  Notice  of  Proposed 
Rule  Making 

1.  In  the  Notice  of  Proposed  Rule 
Making  (Notice)  in  this  proceeding,  58 
FR  57578  (October  26,  1993),  the 
Commission  sought  comment  on 
whether  and  how  the  pioneer's 
preference  rules  could  be  amended  to 
take  into  account  competitive  bidding 
and  its  experience  administering  them, 
or  whether  these  rules  should  be 
repealed.  In  the  First  Report  and  Order, 
59  FR  8413  (February  22,  1994),  the 
Commission  determined  that  it  would 
not  apply  amendments  to  its  rules  to 
three  proceedings  in  which  tentative 
pioneer's  preference  decisions  had  been 
issued;  and  in  the  Second  Report  and 
Order,  adopted  simultaneously  with  the 


Further  Notice  of  Proposed  Rule 
Making,  modified  certain  rules  to 
increase  the  efficiency  of  the  pioneer's 
preference  pr^ram. 

2.  The  GATT  legislation,  enacted 
December  8, 1994,  requires  that  the 
Commission  complete  by  June  8, 1995, 

a  rulemaking  prescribing  the  procedures 
and  criteria  to  be  used  in  evaluating 
pioneer's  preference  requests  accepted 
for  filing  after  September  1, 1994.  The 
legislation  mandates  that  the 
Commission  specify  the  procedures  and 
criteria  by  which  the  significance  of  a 
pioneering  contribution  will  be 
determined;  that  there  be  an 
opportunity  for  review  and  verification 
of  the  contribution  by  experts  not 
employed  by  the  Commission;  and  that 
the  Commission  use  such  other 
procedures  as  may  be  necessary  to 
prevent  unjust  enrichment  by  ensuring 
that  the  value  of  a  pioneering 
contribution  justifies  any  reduction  in 
the  amounts  paid  for  comparable 
licenses.  The  GATT  legislation  also 
requires  pioneer's-preference  licensees 
whose  preference  requests  were 
accepted  for  filing  after  September  1, 
1994  to  pay  in  a  lump  sum  or  in 
installment  payments  over  a  period  of 
not  more  than  five  years  85  percent  of 
the  average  price  paid  for  comparable 
Ucenses.  Finally,  the  GATT  legislation 
sunsets  the  pioneer's  preference 
program  on  September  30, 1998. 

3.  In  the  Further  Notice  of  Proposed 
Rule  Making,  the  Commission  proposes 
to  establish  a  peer  review  process  on  a 
permanent  basis  under  the  direction  of 
the  Chief  of  its  Office  of  Engineering 
and  Technology.  The  Chief,  OET,  would 
select  a  panel  of  experts  consisting  of 
persons  who  are  knoyvledgeable  about 
the  specific  technology  set  forth  in  a 
pioneer's  preference  request  and  who 
are  not  employed  by  either  the 
Commission  or  any  applicant  seeking  a 
pioneer's  preference  in  the  same  or 
similar  communications  service.  The 
Commission's  staff  would  evaluate  on  a 
case-by-case  basis  how  much  outside 
assistance  is  required. 

4.  With  respect  to  the  unjust 
enrichment  directive  of  the  GATT 
legislation,  the  Commission  stated  that 
its  concerns  about  unjust  enrichment 
are  lessened  by  the  statutorily-mandated 
payment  requirement  for  pioneer's 
preference  grantees  in  auctionable 
services  and  the  formula  for  calculating 
per  capita  bid  amounts,  but  that  it 
remains  concerned  about  the  effect  of 
competitive  bidding  on  the  pioneer's 
preference  program.  It  said  that  in 
services  in  which  competitive  bidding  is 
used  to  assign  licenses,  the  need  to 
guarantee  a  license  may  not  be  as  strong 
as  in  services  in  which  another 


assignment  method  is  used,  and  noted 
that  there  may  be  circumstances  in 
which  the  guarantee  of  a  license  at  or 
close  to  the  market  price  may  stimulate 
research  such  that  the  innovator 
receives  certainty  in  obtaining  financing 
to  perform  the  necessary  research  and  to 
•  pay  for  the  license. 

5.  Accordingly,  the  Commission  seeks 
comment  on-an  additional  showing  that 
a  pioneer's  preference  applicant  would 
have  to  make  to  qualify  for  a  preference 
in  services  in  which  licenses  are 
awarded  by  competitive  bidding. 
Specifically,  it  seeks  comment  on 
whether  the  applicant  should  have  to 
demonstrate  that  the  Commission's 
public  rulemaking  process  inhibits  the 
applicant  from  capturing  the  economic 
rewards  of  its  innovation  unless  granted 
a  pioneer's  preference  license;  i.e., 
whether  the  applicant  must  show  that  it 
may  lose  its  intellectual  property 
protection  because  of  this  public 
process.  If  this  requirement  were  to  be 
adopted,  the  applicant  would  have  to 
demonstrate  that  it  would  be  able  to 
capture  the  rewards  from  its  innovation 
only  by  being  granted  a  guaranteed 
license. 

6.  With  regard  to  determining  which 
licenses  are  most  reasonably  comparable 
for  purposes  of  the  GATT  legislation 
payment  formula,  the  Commission 
proposes  implementing  this  provision  of 
the  legislation  on  a  case-by-case  basis. 
However,  it  seeks  comment  on  any 
standards  for  comparing  licenses  and 
excluding  anomalous  licenses,  as  well 
as  comment  on  whether  eligibility  for 
installment  payments  should  be  limited 
to  small  businesses  or  other  entities  as 
has  been  done  under  the  general  auction 
rules. 

7.  In  accord  with  the  GATT 
legislation,  the  Commission  proposes  to 
sunset  the  pioneer's  preference  program 
on  September  30,  1998.  It  also  proposes 
to  modify  the  pioneer's  preference  rules 
by  limiting  the  award  of  preferences  to 
services  in  which  a  new  allocation  of 
spectrum  is  required.  Finally,  it 
proposes  to  apply  any  rules  adopted  in 
response  to  the  Further  Notice  of 
Proposed  Rule  Making  to  all  pioneer's 
preference  requests  granted  after 
adoption  of  these  rules,  except  in 
proceedings  in  which  tentative 
decisions  have  been  made.  The 
Commission  stated  that  it  will  not  issue 
final  decisions  in  pioneer's  preference 
proceedings  that  have  not  reached  the 
tentative  decision  stage  until  after  it  has 
issued  a  Third  Report  and  Order 
regarding  final  rules  that  will  apply  to 
pending  requests. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  F.  Calon, 
Acting  Secretary. 
(FR  Doc.  95-6080  Filed  3-10-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  3,  5,  6,  7,  9, 10. 11, 12, 
13, 14,  15,  16,  22,  23,  36.  42,  44.  46.  47. 
49,  52,  and  53 

[FAR  Case  94-790] 

Federal  Acquisition  Regulation; 
Acquisition  of  Commercial  Items 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Change  of  date  for  meeting  on 
proposed  rule. 

SUMMARY:  At  60  FR  11198;  March  1, 
1995,  a  proposed  rule  was  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act)  to 
implement  the  revised  statutory 
authorities  for  the  acquisition  of 
commercial  items  and  components  by 
Federal  Government  agencies  as  well  as 
contractors  and  subcontractors  at  all 
levels.  Instead  of  meeting  on  the  date 
given  in  that  document,  the  FAR 
Council  is  rescheduling  its  public 
meeting  at  the  GSA  Auditorium  in 
Washington,  DC,  for  April  3,  1995. 
The  purpose  of  the  meeting  is  to 
enable  the  public  to  present  its  views  on 
the  proposed  rule,  FAR  case  94-790 — 
Acquisition  of  Commercial  Items,  and  to 
exchange  ideas  and  opinions  with 
respect  to  the  implementation  of  the 
Act.  Interested  members  of  the  public 
may  obtain  copies  of  the  proposed  rule 
from  the  FAR  Secretariat,  Room  4037, 
GSA  Building,  18th  and  F  Sts..  NW, 
Washington,  DC  20405,  (202)  501-4755. 
The  public  is  encouraged  to  attend  this 
meeting  and  must  provide,  to  the  FAR 
Secretariat,  a  written  statement  on  the 
views  they  would  like  to  present  not 
later  than  March  29,  1995. 
Organizations  or  groups  with  similar 
views  should  select  a  representative 
speaker. 

DATES:  The  meeting  will  be  held  on 
April  3, 1995,  at  1:00  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  GSA  Auditorium,  8th  &  F  Streets 
NW.,  First  Floor,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Loeb,  Project  Deputy  for  the 
Implementation  of  the  Federal 
Acquisition  Streamlining  Act  of  1994  at 
(202)  501-4547  or  the  FAR  Secretariat, 
General  Services  Administration,  (202) 
501-0692. 

Dated:  March  7, 1995. 
Edward  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 
[FR  Doc.  95-5971  Filed  3-10-95;  8:45  ami 

BILUNG  CODE  S820-34-O 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Initiation  of  Status  Review  for  a 
Petition  To  List  the  Southern 
Population  of  the  Walleye  as 
Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding  and  initiation  of  status  review. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  list  the  southern 
population  of  walleye  (Stizostedion 
vitreum  vitreum)  under  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
Service  finds  that  the  petition  presents 
substantial  information  indicating  that 
listing  this  species  may  be  warranted.  A 
status  review  is  initiated. 
DATES:  The  finding  armounced  in  this 
document  was  made  on  January  26, 
1995.  Comments  and  materials  should 
be  submitted  to  the  Service  by  May  12, 
1995,  to  be  considered  in  the  12-month 
finding. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Jackson  Field  Office,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield,  Biologist,  at  above  address 
(601-695-4900,  ext.  25). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximimi  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  also  is  required  to 
promptly  commence  a  review  of  the 
status  of  the  species  involved  if  one  has 
not  already  been  initiated  under  the 
Service's  internal  candidate  assessment 
process. 

The  Service  announces  a  90-day 
finding  on  a  petition  requesting  the 
Service  to  hst  as  endangered  the 
southern  population  of  the  walleye 
[Stizostedion  vitreum  vitreum).  The 
petition,  dated  August  20, 1994,  was 
submitted  by  Robert  R.  Reid,  Jr.  of 
Birmingham,  Alabama,  and  was 
received  by  the  Service  on  August  22, 
1994.  The  petition  requested  that  the 
southern  population  of  the  walleye  be 
emergency  listed  as  endangered.  The 
petitioner  stated  that  the  southern 
population  of  the  vralleye  is  a 
genetically  distinct  population, 
deserving  of  specific  or  subspecific 
rank,  which  merits  listing  because:  (1)  It 
has  declined  in  the  Tombigbee  River 
drainage,  (2)  remaining  populations  in 
the  Tombigbee  River  drainage  are 
threatened  by  existing  and  proposed 
water  projects,  and  (3)  it  is  rare  in  other 
Mobile  River  Basin  drainages  in 
Alabama. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  other 
literature,  information  available  in  the 
Service's  files,  and  has  consuUed  with 
knowledgeable  fisheries  biologists.  On 
the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  presents 
substantial  information  that  listing  this 
species  may  be  warranted.  Emergency 
listing  is  allowed  under  the  Act 
whenever  immediate  protection  is 


needed  to  prevent  extirpation  of  a 
species.  Based  on  currently  available 
information,  emergency  listing  is  not 
needed  for  the  southern  population  of 
walleye. 

Electrophoretic  analyses  (Murphy 
1990)  and  mitochondrial  DNA 
comparisons  (Billington  et  al.  1992) 
have  confirmed  the  genetic  uniqueness 
of  the  upp)er  Tombigbee  River 
population  of  walleye.  Ongoing  studies 
of  walleye  populations  in  the  Mobile 
River  basin  drainages  of  Alabama  have 
indicated  that  this  distinct  Gulf  Coast 
strain  of  walleye  extends  into  that  State 
(Mike  Mecina,  University  of  Auburn, 
Alabama,  pers.  comm.  1994).  The 
relationship  of  other  Gulf  Coast  drainage 
populations  of  walleye  (e.g., 
Apalachicola  River,  Florida,  Georgia; 
Pearl  River,  Mississippi)  to  the  Mobile 
River  Basin  population  is  unknown  and 
needs  further  investigation. 

Populations  of  walleye  appear  to  be 
low  in  the  Tombigbee  River  drainage  of 
Mississippi.  Recent  reports  of  walleye 
are  documented  in  several  Tombigbee 
River  tributaries  in  Mississippi, 
including  the  Buttahatchee  River, 
Sipsey,  Bull  Mountain,  Yellow, 
Luxapalila,  Sucamoochee,  and 
Hashuqua  Creeks  (Dennis  Riecke, 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks,  pers.  comm.  1994). 
Current  information  on  the  distribution 
of  walleye  in  the  Mobile  Basin  drainages 
of  Alabama  is  limited.  Walleye 
collection  localities  within  the  past  10 
years  in  Alabama  include  the  Black 
Warrior,  Alabama,  Little  Cahaba,  Locust 
Fork,  and  lower  Tallapoosa  Rivers,  and 
Euphappee,  Oakmulgee,  and  Hatchet 
Creeks  (Fred  Harders,  Alabama 
Department  of  Conservation,  pers. 
comm.  1994;  Malcolm  Pierson,  Alabama 
Power  Company,  pers.  comm.  1994). 

Service  records  indicate  that  potential 
walleye  habitat  throughout  the  Mobile 
River  Basin  may  have  been  affected  or 
eliminated  due  to  impoundment  of 
approximately  1 ,000  miles  of  river 
habitat,  and/or  by  extensive  stream 
channelization.  Erosion  due  to 
headcutting,  a  proposed  channelization 
project,  and  proposed  impoundments 
pose  additional  threats  to  the 
population.  Walleye  appear  to  require 
clean,  relatively  swift  streams  for 
reproduction  (Schultz  1971).  Potential 
threats  to  stream  habitat  quaUty  in  the 
Mobile  River  Basin  include  various 


point  source  effluents  (e.g.  coal  surface 
mining  and  sand/gravel  mining),  as  well 
as  sediments,  nutrients,  and  toxicants 
from  non-point  nmoff. 

The  Service  solicits  further 
information  regarding  occurrence  and 
distribution  of  the  species,  threats  to  its 
continued  existence,  and  any  additional 
comments  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  communi,ty, 
industry,  or  any  other  interested  parties 
concerning  the  status  of  the  southern 
population  of  the  walleye.  Of  particular 
interest  is  information  regarding: 

(1)  Genetic  composition  of  other 
walleye  populations  in  Gulf  Coast 
drainages; 

(2)  Additional  historic  and  current 
population  data  that  may  assist  in 
determining  range  and  long-term 
population  trends; 

(3)  Pertinent  information  on  biology 
and  life  history;  and, 

(4)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  populations  of 
the  southern  walleye. 

After  consideration  of  additional 
information,  submitted  during  the 
indicated  time  period  (see  DATES 
section),  the  Service  vdll  prepare  a  12- 
month  finding. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-190-5] 

'^ 
Animal  Damage  Control  Program; 

Record  of  Decision  Based  on  Final 

Environmental  Impact  Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
of  the  Animal  and  Plant  Health 
Inspection  Service's  record  of  decision 
for  the  Animal  Damage  Control 
program.  The  decision  is  based  on  the 
final  environmental  impact  statement 
for  the  program. 
ADDRESSES:  Copies  of  the  final 
environmental  impact  statement  on 
which  the  record  of  decision  is  based 
are  available  for  review  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays,  at  the  following 
locations: 
APHIS  Reading  Room,  room  1141, 

South  Building,  14th  Street  and 

Independence  Avenue  SW., 

Washington,  DC; 
Operational  Support  Staff,  Animal 

Damage  Control,  APHIS,  USDA,  4700 

River  Road,  Riverdale,  MD; 
Eastern  Regional  Office,  Animal  Damage 

Control,  APHIS,  UDDA,  Suite  370, 

7000  Executive  Center  Drive, 

Brentwood,  TN; 
Denver  Wildlife  Research  Center, 

Building  16,  Denver  Federal  Center, 

Denver,  CO;  and 
Western  Regional  Office,  Animal 

Damage  Control,  APHIS,  USDA, 

12345  W.  Alameda  Parkway,  Suite 

313,  Lakewood,  CA. 

Interested  persons  may  obtain  a  copy 
of  the  final  environmental  impact 
statement  by  writing  to  Mr.  William  H. 
Clay  at  the  address  listed  below  under 
FOR  FURTHER  INFORMATION  CONTACT. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  H.  Clay,  Director,  Animal  and 
Plant  Health  Inspection  Service,  Animal 
Damage  Control,  Operational  Support 
Staff,  4700  River  Road  Unit  87, 
Riverdale,  MD  20737-1228,  (301)  734- 
8281. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  18,  1990,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  notice  in  the  Federal 
Register  (55  FR  24597-24598,  Docket 
No.  90-099)  to  inform  the  public  of  the 
availability  of  a  draft  environmental 
impact  statement  (EIS)  for  the  Animal 
Damage  Control  program.  The  draft  EIS 
evaluated  environmental  impacts 
associated  with  wildhfe  damage  control 
activities. 

On  January  14, 1993,  APHIS 
published  a  notice  (58  FR  4404-4405, 
Docket  No.  92-190-1)  informing  the 
public  of  our  intention  to  make 
available  a  supplement  to  the  draft  EIS 
for  the  Animal  Damage  Control 
program;  the  supplement  was  made 
available  through  a  Federal  Register 
notice  published  on  February  12,  1993 
(58  FR  8252,  Docket  No.  92-190-2).  We 
requested  public  comments  on  the 
supplement  to  the  draft  EIS  for  a  45-day 
period  ending  on  March  29, 1993.  On 
the  last  day  of  the  comment  period,  we 
published  a  notice  in  the  Federal 
Register  (58  FR  16520,  Docket  No.  92- 
190-3)  extending  the  comment  period 
until  April  28.  1993.  All  comments 
received  on  the  draft  EIS  and  its 
supplement  were  considered  in  the  final 
EIS. 

On  May  6, 1994,  APHIS  published  in 
the  Federal  Register  (59  FR  23683- 
23684,  Docket  No.  92-190^)  a  notice 
advising  the  public  of  the  availability  of 
the  final  EIS  for  the  Animal  Damage 
Control  program.  The  final  EIS 
addresses  the  function,  methods  of 
operation,  and  locations  of  the  Animal 
Damage  Control  program  and  the 
biological,  sociocultural,  economic,  and 
physical  impacts  of  reasonable 
alternatives  to  the  program. 

This  notice  contains  the  agency's 
record  of  decision,  based  on  the  final 
EIS,  for  the  Animal  Damage  Control 
program.  This  record  of  decision  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 


Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC.  this  7th  day  of 
March  1995. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

The  agency  record  of  decision  is  set 
forth  below. 

United  States  Department  of 
Agriculture;  Animal  and  Plant  Health 
Inspection  Service 

Record  of  Decision:  Animal  Damage 
Control  Program;  Final  Environmental 
Impact  Statement 

Introduction 

This  decision  is  the  culmination  of 
the  environmental  impact  statement 
(EIS)  process  for  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
Animal  Damage  Control  (ADC)  program. 
The  final  programmatic  EIS  document 
underlying  this  decision  develops  at 
great  length  and  specific  detail  the 
strategies,  methods,  and  processes 
through  which  the  mission  of  ADC  is 
accomplished.  Numerous  examples 
("decision  model"  applications 
presented  in  Appendix  N,  for  instance), 
of  how  the  program  has  approached 
some  of  its  environmental 
responsibilities  in  the  past  are  provided. 
Information  concerning  categorizing 
classes  of  action  and  individual 
documentation  requirements  could  not 
be  specified  in  the  final  EIS  because  the 
development  of  APHIS  regulations 
concerning  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  was  not  yet  completed. 
Subsequently,  the  APHIS  regulations 
have  been  published  (60  FR  6000-6005, 
February  1. 1995)  and  became  effective 
on  March  3, 1995.  ADC  will  fully 
comply  with  these  implementation 
procedures  and  any  amendments  to 
those  procedures. 

The  Council  on  Environmental 
Quality's  (CEQj  regulations 
implementing  NEPA  tell 
decisiorunakers  what  information  must 
be  included  in  records  of  decision. 
Section  1505.2  of  the  CEQ  regulations 
provides  that  records  of  decision 
contain: 
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•  A  statement  of  what  the  decision  is; 

•  The  identification  of  all  alternatives 
considered  by  the  agency,  including  the 
environmentally  preferable 
altemative(s); 

•  A  discussion  of  factors  (economic, 
technical,  and  agency  statutory  mission) 
and  essential  considerations  of  national 
policy  balanced  in  the  decisionmaking 
process  and  how  each  factor  weighs  in 
the  decision;  and 

•  An  explanation  of  whether  the 
decision  (the  alternative  selected)  is 
designed  to  avoid  or  minimize 
environmental  harm  and,  if  not,  why 
not. 

The  final  EIS  prepared  by  ADC  is 
programmatic  in  nature.  The  EIS 
process  was  undertaken  to  explore 
issues  and  alternatives  associated  with 
program  implementation,  to  identify 
data  elements  and  other  information 
necessary  to  evaluate  effects  at  the 
programmatic  and  project  levels,  and  to 
assist  in  the  development  of  a  flexible 
framework  within  which  effects  of 
various  alternatives  may  be  considered 
in  site-specific  contexts  that  are 
consistent  with  the  documentation  and 
procedural  requirements  of  NEPA. 

Program  Alternatives 

The  final  EIS  rigorously  explored  and 
objectively  evaluated,  in  detail,  five 
alternative  strategies  that  may  be 
utilized  by  program  personnel  in 
different  site-specific  settings.  In 
addition,  eight  other  alternatives  that 
involved  restructuring  or  broadly 
applied,  single-focus  approaches,  were 
presented  and  briefly  considered.  The 
five  alternative  strategies  considered  in 
detail  are: 

•  The  current  program  (the  integrated 
pest  management  alternative),  which 
consists  of  various  practices  and 
techniques,  including  both  nonlethal 
and  lethal  actions,  that  are  available  for 
formulating  a  damage  control  strategy 
consistent  with  applicable  State  and 
local  requirements,  cooperative 
agreements,  and  interagency 
arrangements 

•  A  system  of  compensation,  as  a 
replacement  for  ADC  program  actions, 
to  pay  partially  or  fully,  for  agricultural 
losses  due  to  damages  by  wildlife; 

•  No  action,  under  which  USDA- 
APHIS  funded  wildlife  damage  control 
activities  would  cease  with  no  specified 
provisions  for  replacement  measures — 
compensation  or  other; 

•  Use  and  recommendation  of  only 
nonlethal  methods  to  control  wildlife- 
caused  damage,  precluding  the  use  or 
recommendation  of  any  and  all  methods 
that  are  directly  lethal  to  wildlife;  and 

•  A  requirement  that  practical 
nonlethal  methods  of  wildlife  damage 


control  be  recommended  or  used  in 
each  situation  prior  to  recommending  or 
using  any  lethal  methods. 

Integrated  pest  management  (the 
current  alternative)  has  been  identified 
by  ADC  as  both  its  "preferred" 
alternative  and  the  "environmentally 
preferable"  alternative. 

A  principal  function  of  an  EIS  is  its 
use  by  Federal  officials,  in  conjunction 
with  other  relevant  materials,  to  plan 
actions  and  make  decisions.  As  a 
practical  matter,  the  integrated  pest 
management  alternative  includes  nearly 
all  animal  damage  control  options  and 
tools  available  to  ADC  officials  at  the 
project  level.  How  these  or  other  options 
will  be  developed  and  integrated 
efficiently  into  program  planning  and 
decisionmaking  consistent  with  NEPA 
and  other  environmental  mandates  are 
addressed  in  the  new  APHIS  NEPA 
implementing  procedures.  Specifically, 
AEJC  reaffirms  its  intention  that 
nonlethal  control  methods  as  the  means 
of  achieving  project  goals  will  be 
considered,  recommended,  and,  when 
appropriate,  applied  prior  to 
recommending  or  using  lethal  methods 
(ADC  Directive  2.101). 

The  APHIS  Framework  for 
Environmental  Decisionmaking 

The  starting  point  for  environmental 
decisionmaking  by  agencies  of  the 
Federal  Government  is  NEPA.  The  CEQ 
implementing  regulations  require 
agencies  to  integrate  the  NEPA  process 
into  their  planning  and  to  establish 
procedures  to  facilitate  compliance  with 
the  Act.  The  final  EIS  prematurely 
asserted  that  APHIS  had  new,  finalized 
NEPA  compliance  procedures.  In  fact, 
as  stated  above,  APHIS  only  recently 
promulgated  its  new  NEPA  compliance 
procedures  (60  FR  6000-6005,  February 
1, 199.5).  The  ADC  program  has  adapted 
its  planning  and  decisionmaking 
practices  to  these  new  procedures.  ADC, 
in  compliance  with  the  APHIS 
Regulations,  is  structuring  a  cost- 
effective  environmental  compliance 
system  that  will  be  published  in  the 
APHIS  Environmental  Manual. 

The  progranmiatic  EIS  process  has 
functioned  as  a  catalyst  to  focus  on 
environmental  issues  raised  both  by  the 
public  and  internally  and  to  provide 
environmental  information  to  public 
officials  and  citizens  before  decisions 
have  been  made.  For  its  part,  ADC  has 
sought  a  useful  decisionmaking 
"model"  (outlined  in  Chapter  2  of  the 
final  EIS  and  assessed  in  Appendix  N) 
that  is  compatible  with  both  its  mission 
and  NEPA.  AEMD  will  use  this  "decision 
model"  process,  in  conjunction  with  the 
general  outline  of  NEPA  compliance 
contained  in  the  final  EIS,  the  CEQ 


regulations  (40  CFR  1500,  et  seq.),  the 
Department's  NEPA  implementing 
regulations  (7  CFR  lb  and  3100.40),  and 
the  APHIS  implementing  regulations  (7 
CFR  372,  et  seq.,  60  FR  6000-6005),  as 
its  system  for  compliance  with  NEPA.  In 
this  process,  ADC  also  will  assure 
continued  compliance  with  all  other 
environmental  statutes  and  regulations, 
including  section  7  of  the  Endangered 
Species  Act,  at  the  local  level.  The 
program  is  cooperating  with  the  Forest 
Service,  the  Bureau  of  Land 
Management,  other  Federal  and  State 
agencies,  and  the  public,  to  coordinate 
the  environmental  assessment  process 
through  which  use  of  the  decision 
model  will  be  appropriately 
documented  and  applied.  CEQ  recently 
agreed  to  assist  in  this  endeavor. 

The  ADC  program  will  continue  to 
assure  that  its  environmental 
compliance  processes  comply  with  the 
new  APHIS  NEPA  procedures. 
Consistent  with  CEQ's  regulations 
implementing  NFPA,  the  public  has 
been  informed  and  had  ample 
opportunity  to  participate  in  the 
formation  of  APHIS'  and  ADC's  overall 
environmental  compliance  system. 

Decision  and  Rationale 

Aspects  of  most  of  the  alternatives 
analyzed  in  the  final  EIS  are  currently 
being  used  in  specific  situations  in  the 
United  States  or  its  Territories.  Since 
this  final  EIS  is  programmatic  in  nature 
and  national  in  scope,  a  single 
alternative  as  the  sole,  all-encompassing 
focus  of  the  ADC  program  may  not 
adequately  cover  all  wildlife  damage 
problems  and  situations.  Therefore,  my 
decision  is  to  send  forward  to  regional 
and  local  decisionmakers  the  viable 
alternatives  discussed  in  The  final  EIS 
for  consideration  as  management 
approaches,  when  appropriate, 
practical,  and  reasonable,  in  preparation 
of  local  and  site-specific  documents  and 
actions.  This  approach  provides  a 
complete  range  of  wildlife  damage 
control  strategies  available  as  part  of  an 
overall  integrated  management 
approach.  Application  of  appropriate 
methods  will  be  determined  following 
the  processes  defined  in  the  ADC 
decision  model  (EIS,  Chapter  2,  pages 
23-35)  and  completion  of  local  analyses 
subject  to  the  NEPA  process. 

Minimizing  Environmental  Harm 

The  final  EIS  developed  a  host  of 
mitigation  measures  that  would 
augment  the  numerous  existing  program 
policies,  procedures,  and  continuing 
research  efforts,  to  minimize  or 
eliminate  environmental  impacts.  These 
may  be  applied  at  virtually  every  level 
of  consideration  and  for  each 


appropriate  alternative  strategy. 
Programmatically,  ADC  has  proposed 
(and  in  some  instances  is  already 
implementing)  a  number  of  measures, 
including: 

•  Environmental  compliance  training 
for  supervisors  and  managers; 

•  The  standardization  of  data 
collection  and  reporting; 

•  Consultation,  monitoring,  and 
periodic  evaluations;  and 

•  An  outreach  element,  including 
publishing  literature  and  providing 
training  on  the  application  of  nonlethal 
wildlife  damage  control  alternatives. 

Many  of  the  programmatic  mitigation 
measures  will  be  incorporated  into 
ADC's  site-specific  environmental 
compliance  documents  and  actions. 

For  possible  mitigation  at  the  local 
level,  the  final  EIS  Hsted  24  specific 
measures  for  consideration,  for  example: 

•  Placing  greater  emphasis  on 
nonlethal  animal  damage  control 
strategies  and  techniques; 

•  Insisting  upon  the  use  of  more 
human  capture  devices  and  practices; 
and 

•  Proving  nonlethal  control  tools  to 
resource  managers. 

The  complete  listing  provides  a  menu 
to  which  program  decisionmakers  may 
refer  in  various  site-specific  contexts. 

Conclusions 

In  this  decision,  I  have  determined 
that: 

•  All  currently  feasible  Animal 
Damage  Control  program  alternatives 
have  been  adequately  developed  and 
explored,  although  the  program  intends 
to  continue  searching  for  other 
environmentally  preferable  means  of 
achieving  its  mission; 

•  Program  decisionmakers  will 
appropriately  consider  any  significant 
environmental  impacts  and  the  viable 
alternatives  developed  in  the  final  EIS 
in  the  context  of  the  NEPA  process  for 
local  actions; 

•  An  environmental  compliance 
system,  including  APHIS'  new  NEPA 
compliance  procedures  and  ADC's 
specific  accommodation  of  such 
procedures,  will  be  implemented 
immediately; 

•  ADC  will  use  the  decisionmaking 
model  explained  in  Chapter  2  of  the 
final  EIS  and  will  follow  CEQ 
regulations  and  the  USDA,  APHIS,  and 
ADC  NEPA  compliance  procedures. 

•  A  satisfactory  environmental 
mitigation  strategy  at  both  the 
programmatic  and  local  level  has  been 
developed  and  will  be  implemented,  as 
appropriate. 
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Executed  in  Washington,  D.C..  this  7th  day 
of  March  1995. 

Lonnie  J.  King, 

Acting  Administrator. 

(FR  Doc.  95-6097  Filed  3-10-95;  8:45  am] 

BILLING  CODE  3410-34-M 


Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Intergovernmental 
Advisory  Committee  (LAC)  will  meet  on 
March  28  and  29, 1995.  at  the  Sheraton 
Portland  Airport  Hotel,  8235  N.E. 
Airport  Way,  Portland,  Oregon  97230. 
The  purpose  of  the  meeting  is  to  discuss 
the  role  of  the  committee  in  the 
implementation  of  the  Northwest  Forest 
Plan.  The  meeting  vnll  begin  at  1:30 
p.m.  on  March  28  and  continue  until 
4:30  p.m.  It  will  resume  at  8:30  a.m.  on 
March  29,  concluding  at  3:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
background  on  the  Northwest  Forest 
Plan;  (2)  introduction  of  members  and 
general  orientation;  (3)  operating 
guidelines  and  ground  rules;  (4)  a 
summary  of  actions  taken  by  the  federal 
agencies  regarding  plan 
implementation;  and  (5)  a  discussion  of 
topics  to  be  addressed  at  future 
meetings.  The  lAC  meeting  will  be  open 
to  the  public.  Written  comments  may  be 
submitted  for  the  record  at  the  meeting. 
Time  will  also  be  scheduled  prior  to 
adjourning  on  March  28  for  brief  oral 
public  comments.  Interested  persons  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 
Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  March  7,  1995. 
Donald  R.  Knowles, 
Designated  Federal  Official. 
[FR  Doc.  95-6057  Filed  3-10-95;  8:45  am] 
HLUNG  CODE  341fr-11-M 


Natural  Resources  Conservation 
Service 

PME-6  Southwest  White  Lake  Shore 
Protection  Demonstration  Project 

AGENCY:  Natural  Resources 
Conservation  Service,  formerly  Soil 
Conservation  Service. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidehnes  (7  CFR 
part  650);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Southwest  White 
Lake  Shore  Protection  Demonstration 
Project,  Vermilion  Parish,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  United  States 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  3737 
Government  Street,  Alexandria, 
Louisiana  71302;  telephone  (318)  473- 
7751. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  evaluation  of  this 
federally  assisted  action  indicates  that 
the  project  vdll  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  envirorunent.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
necessary  for  this  project. 

This  project  concerns  the  stabilization 
and  protection  of  the  southwest 
shoreline  of  White  Lake  in  Vermilion. 
Parish.  The  planned  project  work 
consists  of  planting  emergent  vegetation 
in  shallow  water  at  the  lake's  edge.  As 
the  vegetation  becomes  established,  it 
will  function  as  a  buffer  against  the 
erosive  wave  energy  created  by  the  wide 
fetch  of  the  lake  and  artificially  high 
water  levels.  Shoreline  erosion  rates 
will  be  reduced  and  interior  fresh 
marshes  will  remain  protected  from 
incorporation  into  White  Lake. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

This  activity  is  being  conducted  under  the 
provisions  of  Public  Law  101-646 — Coastal 


UMI 
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Wetlands  Planning,  Protection,  and 
Restoration  Act. 
Donald  W.  Gohmert, 

State  Conservationist. 

|FR  Doc.  95-6047  Filed  3-10-95:  8:45  am) 

BtLUNQ  COOe  MIO-IS-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  950120021-5021-01] 

PIN  0693-AB12 

Approval  of  Federal  Information 
Processing  Standards  Publication  194, 
Open  Document  Architecture  (ODA) 
Raster  Document  Application  Profile 
(DAP) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  Publication  194,  Open  Document 
Architecture  (ODA)  Raster  Document 
Application  Profile  (DAP). 

On  January  28, 1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  4032)  that  a  Federal  Information 
Processing  Standard  (FIPS)  for  Open 
Document  Architecture  Raster 
Document  AppHcation  Profile  was  being 
proposed  for  Federal  use. 

NIST  reviewed  written  comments 
submitted  by  interested  parties  and 
other  available  material.  On  the  basis  of 
this  review,  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  Information  Processing 
Standard  (FIPS),  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington.  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 


section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  become 
effective  September  1,  1995. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frankie  Spielman.  (301)  975-3257, 
Computer  Systems  Laboratory.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899. 
EXECUTIVE  ORDER  12866:  This  FIPS  notice 
has  been  determined  to  be  "not 
significant"  for  purposes  of  E.0. 12866. 

Dated:  March  7, 1995. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  194 


(Date) 

Announcing  the  Standard  for  Open 
Document  Architecture  (ODA)  Raster 
Document  Application  Profile  (DAP) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1 .  Name  of  Standard.  Open  Document 
Architecture  (ODA)  Raster  Document 
Application  Profile  (DAP),  (FIPS  PUB 
194). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  Federal 
Information  Processing  Standard  adopts 
the  International  Organization  for 
Standardization  (ISO)/Intemational 
Electrotechnical  Commission  (lEC) 
12064-1  International  Standard  Profile 
(ISP)  FOD112,  Open  Document  Format: 
Image  Applications — Simple  Document 
Structure — Raster  Graphics  content 
architecture.  Part  1 :  Document 
Application  Profile  (DAP).  This  FIPS 
PUB  defines  three  levels  of 
conformance,  the  complete  specification 
is  in  section  10. 

ISO/IEC  12064-1  specifies  the  use  of 
a  subset  of  the  ODA  standard  and,  in 
this  FIPS  PUB.  is  referred  to  as  the  ODA 
Raster  DAP.  The  ODA  standard  is 
defined  in  a  joint  ISO/IEC  and 
International  Telecommunications 


Union  Telecommunication 
Standardization  Sector  (ITU-T) 
document  ISO/IEC  8613-ITU-T 
Recommendation  T.410  Series.  Open 
Document  Architecture  (ODA)  and 
Interchange  Format. 

The  ODA  standard  supports  the 
interchange  of  compound  documents 
containing  up  to  three  types  of  contents: 
character  (text),  raster  graphics,  and 
geometric  graphics.  Developed  by 
international  standards  organizations, 
the  ODA  standard  specifies  rules  for 
describing  the  logical  and  layout 
structures  of  documents  as  well  as  rules 
for  specifying  character,  raster  graphics, 
and  geometric  graphics  content  of 
documents,  thus  providing  for  the 
interchange  of  complex  documents.  The 
ODA  standard  was  developed  primarily 
by  the  ISO/IEC  Joint  Technical 
Committee  (JTCl)  and  ITU-T.  formerly 
the  Consultative  Committee  on 
International  and  Telegraph  (CCITT). 
A  DAP  is  a  functional  subset  of  the 
ODA  standard  and  facilitates  the 
interchange  of  documents  among 
different  document  systems  by 
specifying  the  constraints  on  document 
structure  and  content  according  to  the 
rules  of  the  ODA  Standard.  The  ODA 
Raster  DAP  specifies  an  interchange 
format  suitable  for  the  transfer  of 
formatted  structured  documents 
between  systems  designed  for  raster 
graphics  applications.  The  documents 
supported  by  this  standard  are  based  on 
a  paradigm  of  an  electronic  engineering 
drawing,  illustration,  or  other  electronic 
image.  Within  an  ODA  document,  only 
raster  graphics  content  is  allowed  and 
supported  by  this  FIPS. 

The  ODA  Raster  DAP  was  initially 
developed  by  an  ad-hoc  Continuous 
Acquisition  and  Life-Cycle  Support 
(CALS)  Tiling  Task  Group.  CALS, 
formerly  known  as  the  Computer-aided 
Acquisition  and  Logistic  Support,  is  a 
Department  of  Defense  (DoD)  initiative. 
The  ODA  Raster  DAP  was  further 
developed  by  vendors  and  users  of 
computer  networks/systems 
participating  in  the  Open  Systems 
Environment  Implementors'  Workshop 
(OIW),  and  finally  harmonized  with  the 
International  organizations  participating 
in  the  Profile  Alignment  Group  for  ODA 
(PAGODA).  Finally,  it  was  submitted  to 
ISO/IEC  JTCl/Special  Group  on 
Functional  Standards  (SGFS)  for 
processing  as  part  1  of  the  ISP. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(Computer  Systems  Laboratory). 

6.  Cross  Index. 


a.  ISO/EEC  8613:1994— ITU-T  410 
Recommendation  Series  (1993), 
Information  Processing — Text  and 
Office  Systems  Open  Document 
Architecture  (ODA)  and  Interchange 
Format  Standard. 

b.  NIST  Special  Publication  500-224, 
Stable  Implementation  Agreements  for 
Open  Systems  Interconnection 
Protocols,  Version  8,  Edition  1, 
December  1994. 

C.  ANSI/AIIM  MS53-1993,  Standard 
Recommended  Practice — File  Format  for 
Storage  and  Exchange  of  Images — Bi- 
Level  Image  File  Format. 

7.  Related  Documents.  Related  ISO 
and  ITU  documents  are  listed  in  the 
normative  reference  section  of  the  ODA 
Raster  DAP.  Other  related  documents 
are: 

a.  FIPS  PUB  149, 
Telecommunications:  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  3  Facsimile  Apparatus. 

b.  FIPS  PUB  150, 
Telecommunications:  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  4  Facsimile  Apparatus. 

c.  NISTIR  5108,  Raster  Graphics:  A 
Tutorial  and  Implementation  Guide. 

8.  Objectives.  The  FIPS  for  ODA 
Raster  DAP  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of 
Government's  raster  graphics 
applications.  The  primary  objectives  of 
this  standard  are: 

— To  promote  interchange  of  structured 
documents  containing  raster  graphics 
images  between  image  processing 
systems  of  different  manufacturers, 

— To  facilitate  the  use  of  advanced 
technology  by  the  Federal 
Government, 

— To  contribute  to  the  economic  and 
efficient  use  of  image  and  document 
processing  system  resources,  and 

— To  avoid  the  proliferation  of  vendor- 
unique  solutions. 

9.  Applicability.  The  ODA  Roster  DAP 
is  available  for  use  by  Federal 
Government  agencies  when  acquiring 
and  developing  ODA  raster  graphics 
applications.  This  FIPS  applies  to 
systems  processing,  generating,  and 
receiving  raster  graphics  images 
utilizing  the  ODA  standard  in  a 
structured  document  environment.  It 
specifies  the  structure  and  parameters 
for  describing  and  interchanging  bi-level 
untiled  compressed  images  as  well  as 
tiled  raster  images.  Each  system 
acquired  or  developed  by  Federal 
agencies  to  support  the  ODA  Raster  DAP 
shall  include  appropriate  system-to- 
DAP  and  DAP-to-system  translators, 
such  that  incoming  data  streams  are 
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interpreted  correctly  and  that  outgoing 
data  streams  are  generated  correctly. 
These  translators  may  be  acquired 
separately  from  the  acquisition  of  the 
application  system  when  it  is  in  the  best 
interest  of  the  Federal  agency  to  do  so. 
Use  of  the  standard  is  independent  of 
the  communications  used  to  transfer 
documents  produced  by  these 
applications;  that  is,  this  standard  may 
be  used  wathin  the  existing  framework 
of  communication  protocols.  There  are 
three  levels  of  applicability  defined  to 
satisfy  different  implementation 
requirements. 

10.  Specifications.  This  FIPS  adopts 
the  provisions  of  ISO/IEC  12064-1  by 
defining  three  levels  of  implementation 
support.  All  levels  must  conform  to  the 
document  and  raster  layout 
specifications  of  (ITU-T  Rec.  T.410 
series— ISO/IEC  8613]  and  ISO/IEC  ISP 
12064-1  that  are  essential  for  raster 
graphics  applications.  The 
specifications  for  ODA  data  streams  are 
also  defined  in  [ITU-T  Rec.  T.410 
series— ISO/IEC  8613]  and  ISO/IEC  ISP 
12064-1  and  apply  to  all  levels  defined 
in  this  FIPS.  The  levels  are:  ANSI/AIIM 
MS-53  (Untiled),  Intermediated  ODA 
Raster  DAP.  and  Full  ODA  Raster  DAP. 

10.1.  ANSI/AIIM  MS-53  (Untiled). 
This  level  of  implementation  supports 
ANSI/AIIM  MS-53-1993.  Standard 
Recommended  Practice-^File  Format  for 
Storage  and  Exchange  of  Images — Bi- 
Level  Image  File  Format:  Part  1.  Files 
written  in  conformance  with  any  of  the 
pre-defined  file  formats  described  in  the 
ANSI/AIIM  MS-53  standard  can  be 
imported  into  an  ODA  implementation. 
Each  of  six  file  formats  can  be 
implemented  without  either  technical 
knowledge  or  understanding  of  the  ODA 
format.  This  implementation  does  not 
support  tiled  raster  images  but  does 
support  both  ITU-T  Recommendation 
T.6  (Group  4)  and  ITU-T 
Recommendation  T.4  (Group  3) 
compression  algorithms. 

10.2.  Intermediate  ODA  Raster  DAP. 
This  level  of  implementation  supports 
raster  graphics  images  in  either  the 
untiled  or  tiled  format.  The  following 
restrictions  apply  to  this  level  of 
implementation. 

a.  The  ITU-T  Recommendation  T.4 
(Group  3)  one-dimensional  and  two- 
dimensional  compression  algorithms  are 
not  supported. 

b.  If  the  image  is  tiled,  the  tile  size 
must  be  restricted  fo512X512  pels. 

c.  The  uncompressed  escape  option 
defined  in  FIPS  PUB  150  (ITU-T 
Recommendation  T.6)  will  not  be  used. 

d.  The  bit  ordering  will  be  restricted 
to  only  the  most  significant  bit  (MSB)  to 
least  significant  bit  (LSB).  the  "down" 
bit  order. 


e.  Only  the  "Document-reference" 
attribute  within  the  Document  Profile 
Document  Management  attributes  is 
supported. 

10.3.  Full  ODA  Raster  DAP.  This  level 
of  implementation  supports  raster 
graphics  images  in  either  the  untiled  or 
tiled  format.  It  fully  supports  all  aspects 
of  the  ODA  Raster  DAP. 

10.4.  Miscellaneous  requirements.  A 
bitmap  image  or  tile  represents  the 
"information"  in  a  document  by  one 
bits  and  the  "background"  by  zero  bits. 
This  FIPS  requires  that  the  encoding 
programs  exporting  document  images 
for  interchange  must  produce  the  image 
with  a  pel  fine  dimension  which  is  a 
multiple  of  eight  pels. 

10.5.  Conformance  requirements.  All 
implementations,  regardless  of 
implementation  level,  claiming 
conformance  to  this  FIPS  must  adhere  to 
the  specific  requirements  defined  in  the 
"Conformance"  clause  of  the  ODA 
Raster  DAP  and  to  the  general  rules 
below. 

Conformance  Rules  for  Data  Streams. 
A  conforming  data  stream  shall  be 
syntactically,  semantically,  and 
structurally  correct  as  defined  in  this 
standard. 

Conformance  Rules  for  Generators.  A 
generator  which  claims  conformance  to 
this  standard  shall  create  only 
conforming  data  streams  which 
correctly  represent  the  raster  graphics 
image  which  was  input  to  the  generator. 

Conformance  Rules  for  Receivers.  A 
receiver  which  claims  conformance  to 
this  standard  shall  be  capable  of  reading 
and  correctly  processing  any 
conforming  data  stream  without  halting 
or  aborting  such  that  it  produces  the 
correct  results. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration: 
acquisition  of  raster  graphics 
implementations,  interpretations  of  the 
standard,  and  vaUdation  of  ODA  Raster 
DAP  implementations. 

11.1.  Acquisition  of  Raster  Graphics 
Applications.  This  standard  becomes 
effective  September  1,  1995.  For  a 
period  of  twelve  (12)  months  after  the 
effective  date,  agencies  are  permitted  to 
acquire  alternative  software  that 
provides  equivalent  functionality  to  the 
ODA  Raster  DAP.  Agencies  are 
encouraged  to  use  this  standard  for 
solicitation  proposals  for  new  raster 
processing  systems  to  be  acquired  after 
the  effective  date.  This  standard  is 
mandatory'  for  use  in  all  solicitation 
proposals  for  new  ODA  raster 
application  products  acquired  twelve 
(12)  months  after  the  effective  date. 

11.2.  Interpretation  of  the  Standard. 
NIST  provides  for  the  resolution  of 
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questions  regarding  FIPS  for  ODA  Raster 
DAP  specifications  and  requirements, 
and  issues  official  interpretations  as 
needed.  Procedures  for  interpretations 
are  specified  in  FIPS  PUB  29-3.  All 
questions  about  the  interpretation  of 
FIPS  for  ODA  Raster  DAP  should  be 
addressftf  to:  Computer  Systems 
Laboratory,  Attn:  Raster  Graphics 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899. 

11.3.  Validation  of  ODA  Raster  DAP 
Implementations.  Implementations  of 
FIPS  ODA  Raster  DAP  shall  be  validated 
in  accordance  with  NIST  Computer 
Systems  Laboratory  (CSL)  validation 
procedures  for  FIPS  ODA  Raster  DAP. 
The  goal  of  the  NIST  ODA  Raster  DAP 
Validation  Test  Service  is  to  maximize 
the  probability  of  successful  interchange 
between  conforming  systems. 

Validation  testing  provides  a  way  of 
determining  the  degree  to  which  an 
implementation  conforms  to  a  standard. 
The  testing  of  ODA  Raster  DAP 
implementations  to  determine  the 
degree  to  which  they  conform  to  the 
standard  may  be  required  by 
Government  agencies  in  accordance 
with  Federal  Information  Resources 
Management  Regulation  (FIRMR)  201- 
20.303,  201-20.304,  201-39.1002,  and 
the  associated  Federal  ADP  and 
Telecommunications  Standard  Index. 

The  agency  is  advised  to  refer  to  the 
NIST  publication  Validated  Products 
List  for  information  about  the  validation 
status  of  products. 

Information  concerning  the  NIST 
Raster  Graphics  Validation  Test  Service 
and  validation  procedures  can  be 
obtained  by  contacting  the:  National 
Institute  of  Standards  and  Technology, 
Computer  Systems  Laboratory,  ATTN: 
Raster  Graphics  Test  Service,  Building 
225,  Room  A266,  Gaithersburg,  MD 
20899,  (301)  975-^3257. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  FIPS.  The  head  of 
such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 


that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement-sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
pubUshed  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  194 
(FIPSPUB194),  and  title.  Specify 
microfiche,  if  desired.  Payment  may  be 
made  by  check,  money  order,  or  NTIS 
deposit  account. 

(PR  Doc.  95-6100  Filed  3-10-95;  8:45  am] 
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[Docket  No.  950120022-6022-01] 
RIN  0693-AB25 

Federal  Infomation  Processing 
Standards  Publication  119-1,  Ada 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  119-1,  Ada.  This 


revised  standard  adopts  the  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1995,  which  specifies  the  form  and 
meaning  of  programs  written  in  Ada. 

summary:  On  July  11. 1994  (59  FR 
35315-35317),  notice  was  published  in 
the  Federal  Register  that  a  revision  to 
Federal  Information  Processing 
Standard  119,  Ada  was  being  proposed 
for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
the  revised  standard  was  reviewed  by 
NIST.  On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standards  Publication,  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

The  FIPS  contains  two  sections;  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenanc»of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard 
becomes  effective  July  10, 1995. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  JMational 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  H.  Dashiell,  telephone  (301) 
975-2490,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

EXECUTIVE  ORDER  12866:  This  FIPS  notice 
has  been  determined  to  be  "not 
significant"  for  purposes  of  E.O.  12866. 


Dated:  March  7,  1995. 
Samuel  Kramer, 

Associate  Director 

Federal  Information  Processing 
Standards  Publication  11&-1 

(date) 

Announcing  the  Standard  for  Ada 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111  (d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  by  the 
Computer  Seciu-ity  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Ada  (FIPS  PUB 
119-1). 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  119  and 
supersedes  that  document  in  its 
entirety. 

This  publication  announces  the 
adoption  of  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1995,  as  a  Federal  Information 
Processing  Standard  (FIPS).  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1995,  specifies  the  form  and 
meaning  of  programs  written  in  Ada. 
The  purpose  of  the  standard  is  to 
promote  portability  of  Ada  programs  for 
use  on  a  variety  of  data  processing 
systems.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  compilers,  interpreters,  or 
other  forms  of  high  level  language 
processors;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1995. 

7.  Related  Documents, 
a.  Federal  ADP  and 

Telecommunications  Standards  Index, 
U.S.  General  Services  Administration. 
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Information  Resources  Management 
Service,  April  1994  (updated 
periodically). 

b.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

c.  FIPS  PUB  29-3,  Interpretation 
Procedures  for  FIPS  Software,  29 
October  1992. 

d.  NBS  Special  Pubhcation  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

e.  NIST,  Validated  Products  List, 
(republished  quarterly).  Available  by 
subscription  from  the  National 
Technical  hiformation  Service  (NTIS). 

f.  ISO  6429:  1992(E)— Information 
Technology — Control  Functions  for 
Coded  Character  Sets. 

g.  ISO  646  Information  Processing — 7- 
bit  Single-Byte  Coded  Character  Set. 

h.  ISO  8859-1: 1987(E)— Information 
Processing— 8  bit  Single-Bvte  Coded 
Character  Sets— Part  1 :  Latin  Alphabet 
No.  1. 

i.  ISO  10646-1:1993  Information 
Technology — Universal  Multiple-Octet 
Coded  Character  Set  (UCS)— Part  1: 
Architecture  and  Balic  Multilingual 
Plane. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— to  encourage  more  effective  utilization 
and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programmer  re-training; 
— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high 
level  programming  languages; 
— to  reduce  the  overall  software  costs  by 
making  it  easier  and  less  expensive  to 
maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems; 
— to  protect  the  existing  software  assets 
of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  prograwiming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Govemmentwide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 


comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  that  are  either 
developed  or  acquired  for  government 
use.  FIPS  Ada  is  one  of  the  high  level 
programming  language  standards 
provided  for  use  by  all  Federal 
departments  and  agencies.  FIPS  Ada  is 
suitable  for  use  in  programming  and  any 
applications  for  which  there  is  no 
specific  language  available  specifically 
targeted  to  that  application. 

b.  The  use  of  FIPS  Ada  is 
recommended  for  the  following 
applications  and  situations: 

— those  involving  control  of  real-time  or 

parallel  processes. 
— very  large  systems. 
— systems  with  requirements  for  very 

high  reliability. 
— systems  which  are  to  be  developed 

with  reusable  software  packages. 
— when  it  is  anticipated  that  the  life  of 

an  application  will  be  longer  than  the 

life  of  the  presently  utilized 

equipment. 
— the  application  or  program  is  under 

constant  review  for  updating  of  the 

specifications,  and  changes  may  result 

frequently. 
— ^the  application  is  being  designed  and 

programmed  centrally  for  a 

decentralized  system  that  employs 

computers  of  different  makes,  models 

and  configurations. 
— the  program  will  or  might  be  run  on 

equipment  other  than  that  for  which 

the  program  is  initially  written. 
— the  program  is  to  be  understood  and 

maintained  by  programmers  other 

than  the  original  ones. 
— the  advantages  of  improved  program 

design,  debugging,  documentation 

and  intelligibility  can  be  obtained 

through  the  use  of  this  high  level 

language. 
— the  program  is  or  is  likely  to  be  used 

by  organizations  outside  the  Federal 

Government  (i.e..  State  and  local 

governments,  and  others). 

10.  Specifications.  FIPS  Ada 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1995  standard. 

The  American  National  Standard  and 
the  International  Organization  for 
Standardization  Reference  Manual  for 
the  Ada  Programming  Language,  ANSI/ 
ISO/IEC  8652:1995  standard  document 
specifies  the  form  of  a  program  WTitten 
in  Ada,  the  effect  of  translating  and 
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executing  a  program,  predefined  library 
entities  that  must  be  supplied,  and 
detection  of  compilation  and/or  link 
errors. 

The  standard  does  not  specify  limits 
on  the  size  or  complexity  of  programs, 
the  results  when  the  rules  of  the 
standard  fail  to  establish  an 
interpretation,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  for  processing. 

11.  Implementation.  The 
implementation  of  FTPS  Ada  involves 
four  areas  of  consideration:  the  effective 
date,  acquisition  of  Ada  processors, 
interpretation  of  PIPS  Ada,  and 
validation  of  processors. 

11.1  Effective  Date.  This  revised 
standard  becomes  effective  July  10. 
1995.  Ada  Processors  acquired  for 
Federal  use  after  this  date  should 
conform  to  FIPS  PUB  119-1. 

A  transition  period  provides  time  for 
industry  to  produce  Ada  language 
processors  conforming  to  the  standard. 
The  transition  period  begins  on  the 
effective  date  and  ends  March  1, 1997. 
The  provisions  of  FIPS  PUB  119-1 
apply  to  orders  placed  after  the  effective 
date  of  this  publication.  If,  during  the 
transition  period,  a  processor 
conforming  to  FIPS  PUB  119-1  is  not 
available,  a  processor  conforming  to 
FIPS  PUB  119  may  be  acquired  for 
interim  use  during  the  transition  period. 

This  transition  period  is  intended  to 
give  implementations  that  conform  to 
FIPS  PUB  119  time  to  make  the 
enhancements  necessary  to  enable 
conformance  to  FIPS  PUB  119-1.  No 
further  transitional  period  is  necessary. 

11.2  Acquisition  of  Ada  Processors. 
Conformance  to  FIPS  Ada  should  be 
considered  whether  Ada  processors  are 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services.  Recommended  terminology  for 
procurement  of  FIPS  Ada  is  contained 
in  the  U.S.  General  Services 
Administration  publication  Federal 
ADP  &  Telecommunications  Standards 
Index,  Chapter  4  Part  1. 

11.3  Interpretation  of  FIPS  Ada.  The 
National  Institute  of  Standards  and 
Technology  provides  for  the  resolution 
of  questions  (see  FIPS  PUB  29-3, 
Interpretation  Procedures  for  FIPS 
Software,  29  October  1992)  regarding 
the  specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
this  standard  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
Attn:  FIPS  Ada  Interpretation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899.  Voice:  301- 


975-2490.  FAX:  301-948-6213,  e-mail: 
dashiell@alpha.ncsl.nist.gov. 

11.4    Validation  of  Ada  Processors. 
Implementations  of  FIPS  Ada  shall  be 
validated  in  accordance  with  the  NIST 
Computer  Systems  laboratory  (CSL) 
validation  procedures  for  FIPS  Ada. 
Recommended  procurement 
terminology  for  validation  of  FIPS  Ada 
is  contained  in  the  U.S.  General 
Services  Administration  (GSA) 
pubhcation  Federal  ADP  & 
Telecommunications  Standards  Index, 
Chapter  4  Part  2.  This  GSA  publication 
provides  terminology  for  three 
validation  options;  Delayed  Validation, 
Prior  Validation  Testing,  and  Prior 
Validation.  The  agency  shall  select  the 
appropriate  validation  option  and  shall 
specify  whether  a  Validation  Summary 
Report  or  Certificate  of  Validation  is 
required.  The  agency  shall  specify 
appropriate  time  frames  for  validation 
and  correction  of  nonconformities.  The 
agency  is  advised  to  refer  to  the  NIST 
publication  Validated  Products  List  for 
information  about  the  validation  status 
of  Ada  products.  This  information  may 
be  used  to  specify  validation  time 
frames  that  are  not  unduly  restrictive  of 
competition. 

The  agency  shall  specify  the  criteria 
used  to  determine  whether  a  Validation 
Summary  Report  (VSR)  or  Certificate  is 
applicable  to  the  hardware/software 
environment  of  the  Ada  implementation 
offered.  The  criteria  for  applicability  of 
a  VSR  or  Certificate  should  be 
appropriate  to  the  size  and  timing  of  the 
procurement.  A  large  procurement  may 
require  that  the  offered  version/release 
of  the  Ada  implementation  shall  be 
validated  in  a  specified  hardware/ 
software  environment  and  that  the 
validation  shall  be  conducted  with 
specified  hardware/software  features  or 
parameter  settings;  e.g.  the  same 
parameter  settings  to  be  used  in  a 
performance  benchmark.  An  agency 
with  a  single/license  procurement  may 
review  the  Validated  Products  List  to 
determine  the  applicabifity  of  existing 
VSRs  or  Certificates  tot  he  agency's 
hardware/software  environment. 

Ada  implementations  shall  be 
evaluated  using  a  NIST  approved  test 
suite. 

For  further  information  contact: 
Director;  Computer  Systems  Laboratory. 
Attn:  FIPS  Ada  Validation.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899,  Voice:  301- 
975-2490,  FAX:  301-948-6213,  e-mail: 
dashiell@alpha.ncsl.nist.gov. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 


of  such  agency  may  re-delegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
.approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  Attn:  FIPS 
Waiver  Decisions,  technology  Building, 
Room  B-154,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  part  of  the  notice  of  solicitation 
for  offers  of  an  acquisition  or,  if  the 
waiver  determination  is  made  after  that 
notice  is  published,  by  amendment  to 
such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
Section  552(b).  shall  be  part  of  the 
prociu^ement  documentation  and 
retained  by  the  agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  telephone  (703) 
487-4650.  (Sale  of  the  included 
specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  119-1 
(FIPSPUB119-1).  and  title.  Payment 


may  be  made  by  check,  money  order,  or 
deposit  account. 
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National  Oceanic  and  Atmospheric 
Administration 
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NOAA  Seasonal-to-lnterannual  Climate 
Prediction  Program  Research  Centers, 
Program  Announcement 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  NOAA  invites  interested 
institutions  to  submit  letters  of  intent 
indicating  interest  in  establishing  a 
cooperative  agreement  with  NOAA  to 
participate  in  a  multinational  network 
of  Research  Centers  within  the  proposed 
Seasonal  to  Interannual  Climate 
Prediction  Program  (SCPP). 

The  proposal  to  establish  an  end-to- 
end,  multinational  SCPP  is  based  on  the 
evolution  of  existing  program  efforts  to 
observe,  understand,  predict,  and  assess 
the  ocean  and  the  atmosphere.  The 
programmatic  strength  of  these  efforts 
has  been  derived  from  the  support  of 
individual  federal  agencies  working 
together  within  the  context  of  the  U.S. 
Global  Change  Research  Program 
(GCRP).  These  interrelated  efforts 
provide  the  foundation  which  has 
enabled  the  research  community  to 
provide  useful  predictions  of  climate 
variability  on  seasonal  to  interannual 
time  scales  and  are  each  a  component  of 
a  comprehensive  Program. 

The  U.S.  proposes  to  initiate  a 
multinational  planning  process 
intended  to  lead  to  the  establishment  of 
the  multinational  inft-astructure  needed 
to  generate  and  transfer  useful  climate 
information  and  forecasts.  This 
Announcement  of  Opportunity  is 
intended  to  result  in  the  establishment 
of  NOAA-designated  Research  Centers 
to  pursue  the  development  of  ENSO 
forecast  techniques  in  anticipation  of 
the  full  multinational  structure  which 
will  evolve  for  SCPP.  NOAA  intends  to 
ask  one  or  a  group  of  such  Centers 
selected  through  this  announcement  to 
assume  specific  responsibilities  for 
establishing  a  center  to  prepare  and 
disseminate  regularly  an  experimental 
forecast  to  all  interested  coimtries. 
Recognizing  the  value  of  El  Niiio- 
Southem  Oscillation  (ENSO)  forecasting 
to  countries  throughout  the  world,  this 
center  is  referred  to  as  the  International 


Research  Institute  (IRI)  in  the  U.S. 
proposal  to  establish  a  Seasonal-to- 
Interannual  Climate  Prediction  Program. 
This  action  on  the  part  of  U.S.  will 
represent  the  first  step  in  the  process  of 
initializing  the  participation  of  all 
interested  countries,  and  therefore 
NOAA  wishes  to  emphasize  that 
extensive  multinational  consultation 
will  be  an  integral  part  of  the  process 
leading  to  a  U.S.  site  for  an  International 
Research  Institute  for  SCPP. 

Funding  for  activities  supported 
under  this  announcement  will  be 
provided  through  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  Climate  and  Global  Change 
Program  administered  by  the  NOAA 
Office  of  Global  Programs. 
DATES:  Letters  of  intent  should  be 
submitted  to  J.  Michael  Hall,  Director, 
NOAA  Office  of  Global  Programs  no 
later  than  April  12, 1995.  Response 
letters  will  be  issued  from  NOAA  by 
April  26,  1995.  Those  institutions  which 
are  encouraged  to  submit  full  proposals 
should  do  so  by  June  16.  1995. 
Designation  of  U.S.  Research  Centers  for 
SCPP  will  be  completed  by  July  14, 
1995,  with  appropriate  funding  action 
initiated  at  that  time.  Selection  of  the 
institution(s)  which  the  U.S.  will  offer 
as  a  host  site  for  the  Institute  is  planned 
to  be  completed  by  September  1, 1995. 
ADDRESSES:  Letters  of  Intent  and 
Proposals  should  be  submitted  to:  Office 
of  Global  Programs,  National  Oceanic 
and  Atmospheric  Administration,  1100 
Wayne  Avenue,  Suite  1225,  Silver 
Spring,  MD  20910-5063,  Attn.:  Dr.  J. 
Michael  Hall. 

An  Applications  Kit  can  be  obtained 
from:  Grants  Management  Division, 
National  Oceanic  and  Atmospheric 
Administration,  1325  East  West 
Highway,  Room  5426,  Silver  Spring,  MD 
20910,  Attn:  Michael  Nelson. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  Mooney,  NOAA/Office  of 
Global  Programs,  1100  Wayne  Avenue, 
Suite  1225,  Silver  Spring,  MD  20910- 
5603;  301-427-2089,  Internet: 
mooney@ogp.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

A  total  of  $5.0  million  is  available  for 
first-year  awards  under  this 
announcement.  Of  this  amount,  $4.0 
million  is  envisioned  to  establish  an 
International  Research  institute  for 
SCPP  and  $1.0  million  is  to  support 
work  at  designed  SCPP  Research 
Centers. 

This  Program  Announcement  is  for 
projects  to  be  conducted  over  a  three- 
year  period.  NOAA  believes  that  the 
SCPP  vdll  benefit  significantly  from  a 


strong  partnership  with  outside 
investigators.  The  funding  instrument 
will  be  a  cooperative  agreement  based 
on  need  for  substantial  NOAA 
involvement  in  the  implementation  of 
the  project  for  which  an  award  is  to  be 
made.  Funding  for  non-U.S.  institutions 
and  contractual  arrangements  for 
services  and  products  for  delivery  to 
NOAA  are  not  available  under  this 
announcement. 

Program  Authority 

Authority:  49  U.S.C.  1463;  33  U.S.C.  883d 
and  883e;  15  U.S.C.  2907;  15  U.S.C.  2931 

(CFDA  No.  11.431)— Climate  and 
Atmospheric  Research 

Program  Objectives 

The  multinational  network  of 
research,  application  and  operational 
centers  is  designed  to  catalyze  the 
international  scientific  community  in  a 
coordinated  research  effort  to  produce 
the  best  possible  climate  forecasts  a 
season  to  a  year  to  two  in  advance  and 
to  provide  forecasts  guidance  products 
which  are  socially  and  economically 
useful  to  countries  of  the  world 
vulnerable  to  the  impacts  of  climate 
variability.  The  network's  Research 
Centers  will  promote  research  efforts 
designed  to  continually  develop 
coupled  models  of  the  global 
atmosphere,  ocean,  and  land  surface  to 
serve  as  a  basis  for  improved  climate 
prediction  one  season  or  one  year  or 
more  in  advance.  Research  Centers  will 
transfer  model  improvements  to  the 
International  Research  Institute  for 
SCPP  and  to  national  operational 
centers. 

The  International  Research  Institute 
will  have  the  responsibility  of 
producing,  assessing,  and  distributing 
experimental  climate  forecast  guidance 
products  on  an  international  basis  and 
will  seek  funding  from  non-U.S.  sources 
as  well  as  from  the  U.S.  The  Institute 
will  generate  and  disseminate 
experimental  forecast  guidance  and 
analyses  to  Regional  Application 
Centers,  located  around  the  world, 
which  will  refine  the  forecast  based  on 
analyses  of  local  and  regional 
conditions  and  distribute  products  of 
social  and  economic  benefit  to  users. 
The  U.S.  will  assist  as  appropriate  in  the 
establishment  of  Application  Centers 
through  a  separate  process.  All  of  the 
NOAA-designated  Research  Centers  will 
work  closely  with  interested  national 
and  international  operational  centers, 
such  as  NOAA's  National 
Meteorological  Center,  which  have 
responsibilities  for  routine  delivery  of 
climate  products. 
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Program  Priorities 

All  proposals  should  provide  detailed 
three-year  plans  for  modeling  research, 
education  and  training  which  build 
upon  the  existing  program  outlined  in 
the  letter  of  intent.  Proposals  from 
institutions  also  interested  in  hosting 
the  IRI  for  SCPP  should  also  include 
detailed  information  describing  the 
unique  qualifications  of  the 
institution(s)  which  will  enable  it 
(them)  to  combine  the  research  and 
operational  activities  required  to 
effectively  coordinate  the  program.  The 
following  areas  should  be  addressed  in 
the  proposal:  Creation  and  maintenance 
of  a  climate  data  base;  proposed 
mechanisms  for  the  development  and 
implementation  of  model 
improvements;  strategy  for  generating 
experimental  forecasts  guidance 
products;  evidence  of  capacity  for 
assessing  and  distributing  forecast 
guidance  and  supporting  analyses  to 
Application  Centers  and  national 
operational  weather  prediction  centers; 
support  for  the  preparation  for  new 
forecast  guidance  products  based  on 
Application  Center  needs;  and 
commitment  to  providing  education  and 
training  for  scientists  and  potential 
users  of  climate  information. 

Eligibility 

Extramural  eligibility  is  limited  to 
U.S.  institutions.  Non-academic 
proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Universities,  non-profit 
organizations,  for-profit  organizations. 
State  and  local  governments,  and  Indian 
Tribes,  are  included  among  entities 
eligible  for  funding  under  this 
announcement. 

Award  Period 

Proposal  for  SCPP  Research  Centers 
are  expected  to  be  of  three-year 
duration. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  which 
address  the  Program  Priorities  listed 
above  and  meet  the  following  evaluation 
criteria.  Equal  weight  is  assigned  to  each 
of  the  criteria. 

(1)  Scientific  Merit:  Intrinsic  scientific 
value  of  the  proposed  research  program. 

(2)  Relevance:  Importance  and 
relevance  to  the  goal  of  the  SCPP. 

(3)  Methodology:  Focused  scientific 
objective  and  strategy,  including 
modeling  research,  education  and 
training  considerations;  project 
milestones;  and  final  products. 

(4)  Readiness:  Quality  of  the  larger 
research  and  education  environment; 
relevant  history  and  status  of  existing 


work;  level  of  planning,  including 
existence  of  supporting  documents; 
strength  of  proposed  scientific  and 
management  team;  past  performance 
record  of  proposers. 

(5)  Linkages:  Connections  to  existing 
or  planned  national  and  international 
programs;  partnerships  with  other 
agency  or  NOAA  participants,  and 
inclination  towards  ability  to  function 
within  a  network  of  institutions  with  an 
international  perspective. 

(6)  Costs:  Adequacy  of  proposed 
resources;  appropriate  share  of  total 
available  resources;  prospects  for  joint 
funding;  identification  of  long-term 
commitments.  Matching  funding  is 
encouraged,  but  is  not  required. 

Selection  Procedures 

Upon  completing  the  evaluation  of 
the  letters  of  intent,  institutions  will  be 
either  discouraged  or  encouraged  to 
submit  full  proposals  for  designation  as 
a  SCPP  Research  Center  or  as  a  SCPP 
Research  Center/and  proposed  U.S.  host 
for  theAitemational  Research  Institute 
for  SCPP.  All  proposals  will  be 
evaluated  and  ranked  using  the  above 
evaluation  criteria  by  a  NOAA  review 
panel  which  may  include  NOAA  and 
non-NOAA  experts  in  the  field.  Their 
recommendations  and  evaluations  are 
considered  by  the  Program  Manager  in 
final  selections.  Those  ranked  by  the 
panel  and  rated  by  the  Program  Manager 
as  not  recommended  for  funding  are  not 
given  further  consideration  and  are 
notified  of  non-selection.  For  the 
proposals  rated  either  Excellent,  Very 
Good  or  Good,  the  Program  Manager 
will:  (a)  Ascertain  which  proposals  meet 
the  objectives,  fit  the  criteria  posted, 
and  do  not  substantially  duplicate  other 
projects  that  are  currently  funded  by 
NOAA  or  are  approved  for  funding  by 
other  federal  agencies,  (b)  select  the 
proposals  to  be  funded,  (c)  determine 
the  total  duration  of  funding  for  each 
proposal,  and  (d)  determine  the  amount 
of  funds  available  for  each  proposal. 

Unsatisfactory  performance  oy  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Proposal  Submission 

The  guidelines  for  proposal 
preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

(a)  Letters  of  Intent:  (1)  Letters  of 
Intent  are  required  prior  to  submission 
of  a  full  proposal.  (2)  Letters  of  Intent 
should  be  no  more  than  ten  pages  in 
length  and  include  the  name(s)  and 
institution(s)  of  principal  investigator(s); 
detailed  description  of  the  resources 


and  unique  capabilities  that  the 
institution  would  bring  to  the  network, 
specifically  scientific  expertise, 
specialized  facilities,  ongoing  research 
activities,  educational  and  training 
progreuns,  and  university  faculty 
positions.  Explicitly  identify  existing 
resource  levels  for  TOGA  and  other 
relevant  research  projects  supported  by 
NOAA  and  other  agencies.  Letters  of 
intent  from  institutions  interested  in 
designation  as  a  SCPP  Research  Center 
which  would  then,  individually  or  in 
concert,  provide  host  facilities  for  the 
Institute  should  indicate  in  addition 
specific  interest  in  and  capability  for 
serving  as  the  host  site  foV  a  center 
which  will  take  on  the  responsibility  for 
systematic  production,  assessment  and 
distribution  of  experimental  climate 
forecast  guidance  products  (the 
International  Research  Institute).  (3)  An 
original,  signed  letter  of  intent  is 
required  by  the  deadline  date.  Facsimile 
and  electronic  mail  submission  of  letters 
of  intent  will  not  be  accepted.  (4) 
Evaluation  will  be  by  program 
management,  according  to  the  selection 
criteria  for  full  proposals  described 
above.  (5)  Projects  deemed  unsuitable 
during  program  review  should  not  be 
submitted  as  full  proposals. 

(a)  Full  Proposals:  (1)  Applicants  are 
not  required  to  submit  more  than  an 
original  and  two  copies  of  applications. 
(2)  Proposals  must  be  limited  to  30 
pages  (numbered),  including  budget, 
investigators  vitae,  and  all  appendices, 
and  should  be  limited  to  funding 
requests  for  three-year  duration. 
Required  government  standard  forms 
are  not  included  in  the  page  limit.  (3) 
An  original,  signed  proposal  is  required 
by  the  deadline  date.  Facsimile 
transmissions  and  electronic  mail 
submission  of  full  proposals  will  not  be 
accepted. 

(b)  Required  Elements:  All  proposals 
should  include  the  following  elements: 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  (PI)  and  the  institutional 
representative  and  should  clearly 
indicate  which  project  area  is  being 
addressed.  The  PI  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number  and  address.  The  total  amount 
of  Federal  funds  being  requested  should 
be  listed  for  each  budget  period. 

(2)  Abstiact:  An  abstract  must  be 
included  and  should  contain  an 
introduction,  rationale  and  a  brief 
summary  of  work  to  be  completed.  The 
abstract  should  appear  on  a  separate 
page,  headed  with  the  proposal  title, 
institution(s)  investigators(s),  total 
proposed  cost  and  budget  period. 


(3)  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  objectives,  proposed 
methodology,  relevance  to  the  goal  of 
the  SCPP,  and  the  program  priorities 
listed  above.  Benefits  of  proposed 
project  to  the  general  public  and  the 
scientific  community  should  be 
discussed.  Results  from  related  projects 
supported  by  NOAA  and  other  agencies 
should  be  included.  The  statement  of 
work,  excluding  figures  and  other  visual 
materials,  must  not  exceed  15  pages  of 
text.  Appended  information  may  not  be 
used  to  circumvent  the  page  length 
limit.  Investigators  wishing  to  submit 
group  proposals  that  may  exceed  the  15 
page  limit  should  discuss  this 
possibility  with  the  Program  Manager 
prior  to  submission.  Ir  general, 
proposals  from  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  10  pages  of  overall 
project  description  plus  up  to  5  pages 
per  person  of  individual  project 
descriptions. 

(4)  Budget:  Applicants  must  submit  a 
detailed  budget  using  the  Standetrd 
Form  424a(4-92),  Budget  Information — 
Non-Construction  Programs.  The  form  is 
included  in  the  standard  NOAA 
application  kit.  Unless  otherwise 
directed  by  the  Program  Manager, 
proposals  should  indicate  a  target  start 
date  of  September  1,  1995. 

(5)  Vitae:  Abbreviated  Curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

(6)  Current  and  pending  support:  For 
each  investigator,  submit  a  list  that 
includes  project  title,  supporting  agency 
with  grant  number,  investigator  months, 
dollar  value  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

(c)  Other  requirements: 

Primary  applicant  Certification — All 
primary  applicants  must  submit  a 
completed  Form  CI>-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Applicants  are  also  hereby 
notified  of  the  following: 

(1)  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension,"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(2)  Drug  Free  Workplace — Grantees 
(as  defined  at  15  CFR  part  26.  section 
605)  are  subject  to  15  CFR  Part  26. 
Subpart  F,  "Govemmentwide 


Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

l3)  Anti-Lobbying — Persons  (as 
defined  at  15  CFR  Part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

(4)  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
must  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
lower  tier  covered  transactions  at  any 
tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(5)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(6)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  may  have  been 
received,  there  is  no  obligation  to  the 
applicant  on  the  part  of  Department  of 
Commerce  to  cover  pre-award  costs. 

(7)  Applications  under  this  program 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

(8)  All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of,  or  are  presently  facing 


criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

(9)  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(10)  No  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(i)  The  delinquent  account  is  paid  in 
hill. 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(11)  Buy  American-Made  Equipment 
or  Products — AppHcants  are  hereby 
notified  that  they  are  encouraged  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  or  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-317,  Section  607  (a) 
and(b). 

(12)  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  cost  dollar  amount 
in  the  application,  whichever  is  less. 

(d)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(e)  In  accordance  with  Federal 
statutes  and  regulations,  no  person  on 
grounds  of  race,  color,  age,  sex,  national 
origin  or  disability  shall  be  excluded 
from  participation  in,  denied  benefits  of, 
or  be  subjected  to  discrimination  imder 
any  program  or  activity  receiving 
financial  assistance  from  the  NOAA 
Climate  and  Global  Change  Program. 
The  NOAA  Climate  and  Global  Change 
Program  does  not  have  direct  TDD 
(Telephone  Device  for  the  Deaf) 
capabilities,  but  can  be  reached  through 
the  State  of  Maryland  supplied  TDD 
contact  number,  800-735-2258. 
between  the  hours  of  8:00  am-4:30  pm. 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866.  The 
standard  forms  have  been  approved  by 
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the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  approval  number  0348- 
0043,  0348-0044.  and  0348-0046. 

Dated:  January  9,  1995. 
J.  Michael  Hall, 

Director,  Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric  Administration. 
|FR  Doc.  95-6108  Filed  3-10-95;  8:45  am) 

HLUNO  CODE  3S10-12-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  and  Amendment  of 
Import  Limits  and  Amendment  of  a 
Restraint  Period  and  Visa 
Requirements  for  Certain  Cotton,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetat}le  Flt>er  Apparel  Produced  or 
Manufactured  in  Sri  Lanka 

March  7.  1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

and  amending  limits  and  amending  a 

restraint  period  and  visa  requirements. 

EFFECTIVE  DATE:  March  14.  1995. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  a  Memorandum  of 
Understanding  (MOU)  dated  February  6. 
1995  between  the  Governments  of  the 
United  States  and  the  Democratic 
Socialist  Republic  of  Sri  Lanka,  the 
current  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
23  and  24, 1988.  as  amended. and 
extended,  is  being  converted  to  a 
twelve-month  calendar  year  agreement. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  to  extend 
through  December  31, 1994.  The  current 
limits  are  being  amended  and  new 


limits  are  being  established  for 
Categories  434  and  440.  Also,  limits  are 
being  established  for  the  period 
beginning  on  Jeuiuary  1,  1995  and 
extending  through  E)ecember  31, 1995. 
The  1995  Hmits  for  Categories  331/631, 
334/634.  335/835, 336/636/836,  340/ 
640, 341/641,  347/348/847. 351/651, 
352/652,  635  and  840  have  been 
reduced  for  carryforward  and  special 
carryforward  applied  to  the  1994 
agreement  period.  The  1994  limits  for 
Categories  314  and  347/348/847  will  be 
filled  upon  opening.  Goods  shipped  in 
excess  of  these  limits  are  being  charged 
to  the  corresponding  limits  for  the  1995 
period.  The  visa  arrangement  is  being 
amended  to  no  longer  require  a  340- Y/ 
640-Y  visa  for  goods  produced  or 
manufactured  in  Sri  Lanka  and  exported 
from  Sri  Lanka. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  53  FR  34573,  published  on 
September  7, 1988;  and  59  FR  14152, 
published  on  March  25, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes,     ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  7.  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  22.  1994,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1, 1994  and  extends  through  June  30. 
1995. 

Effective  on  March  14.  1995.  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act.  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
a  Memorandum  of  Understanding  dated 
February  6, 1995  between  the  Governments 
of  the  United  States  and  the  Democratic 
Socialist  Republic  of  Sri  l.anka,  to  amend  the 
current  restraint  period  to  begin  on  January 
1, 1994  and  extend  through  December  31, 


1994  at  the  levels  listed  below.  The  sublimit 
for  Categories  340-Y/640-Y  '  is  being 
eliminated. 


Category 

1994  twelve-month 
limit* 

237 

267.674  dozen. 

314  

3,600,000  square  me- 
ters. 

331/631  

3,330,773  dozen  pairs. 

333/633  

29,041  dozen. 

334/634  

867,071  dozen. 

335/835  

334,700  dozen. 

336/636/836  

658,706  dozen. 

338/339  

1,244,751  dozen. 

340/640  

1,343,974  dozen. 

341/641  

1,868,738  dozen  of 

which  not  more  than 

1 ,245,825  dozen 

shall  be  In  Category 

341  and  not  more 

than  1,174,163 

dozen  shall  be  in 

Category  641. 

342/642/842  

508,054  dozen. 

345/845  

113,332  dozen. 

347/348/847  

1,573,138  dozen. 

350/650  

59,280  dozen. 

351/651   

338.285  dozen. 

352/652  

1,329,966  dozen. 

359-C/659-C»  

960,102  kilograms. 

360 

1 ,200,000  numbers. 

363  

7,881,596  numbers. 

369-D'  

726,248  kilograms. 

seg-S"  

689,784  kilograms. 

434  

7,000  dozen. 

435  

15,750  dozen. 

440  

10,000  dozen. 

611   

4,700,000  square  me- 
ters. 

635  

461 ,873  dozen. 

638/639/838  

758,023  dozen. 

644  

258,635  numbers. 

645/646  

45,526  dozen. 

647/648  

777,128  dozen. 

840  

250,000  dozen. 

■The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

"Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.8014,  6114.30.3044,  6114.30.3054, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

'Category  369-D:  only  HTS  numbers 
6302.60.0010.  6302.91.0005  and 

6302.91.0045. 

J  Category  369-S:  only  HTS  number 
6307.10.2005. 

Textile  products  in  Categories  434  and  440 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 


provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

Pursuant  to  section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854).  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  the  Memorandum  of 
Understanding  dated  February  6.  1995 
between  the  Governments  of  the  United 
States  and  the  Democratic  Socialist  Republic 
of  Sri  Lanka;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  March  14. 1995. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textile  products  and  silk  blend  and 
other  vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  Sri 
Lanka  exported  during  the  period  beginning 
on  January  1.  1995  and  extending  through 
December  31.  1995.  in  excess  of  the  following 
restraint  limits: 
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'  Category  340-Y;  only  HTS  numbers 
6205.20.2015.  6205.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060:  Category  64&-Y: 
only  HTS  numbers  6205.30.2010.  6205.30.2020. 
6205.30.2050  and  6205.30.2060. 


Category 

1995  twelve-month 
limit » 

237  

257,932  dozen. 
3,850,560  square  me- 

314   

ters. 

331/631  

1 ,833,374  dozen  pairs. 

333/633  

48,553  dozen. 

334/634  

324.274  dozen. 

335/835  

166,086  dozen. 

336/636/836  

199,574  dozen. 

338/339  

1,137,937  dozen. 

340/640  

851  963  dozen 

341/641   

1  650  443  dozen  of 

which  not  nxjre  than 

1,100,295  dozen 

shall  te  in  Category 

341  and  not  more 

than  1,133,370 

dozen  shall  te  in 

Category  641. 

342/642/842  

591 ,726  dozen. 

345/845  

153,244  dozen. 

347/348/847  

1,087,585  dozen. 

350/650  

106.207  dozen. 

351/651   

277,668  dozen. 

352/652  

1,032,228  dozen. 

359-C/659-C''  

1,168,664  kilograms. 

360  

1  283  520  numters 

363  

1 1  000  049  numbers 

369-D' 

825,855  kilograms. 
688,211  kitograms. 
7  081  dozen 

369-S'' 

434  

435  

15,174  dozen. 

440  

10,1 16  dozen. 

611   

5,027,120  square  me- 
ters. 

635  

221,448  dozen. 

638/639/838  

810,870  dozen. 

644  

455,175  numbers. 

645/646  .^ 

182,069  dozen. 

647/648  

976,192  dozen. 

840  

233,480  dozen. 

•The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemter 
31,  1994. 


"Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020 
6104.69.8010,  6114.20.0048,  6114.20.0052' 
6203.42.2010,  6203.42.2090,  6204.62.201  o' 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020 
6103.43.2025,  6103.49.2000,  6103.49.8038' 
6104.63.1020,  6104.63.1030,  6104.69.1000' 
6104.69.8014,  6114.30.3044,  6114.30  3054' 
6203.43.2010,  6203.43.2090,  6203.49.1 01  o' 
6203.49.1090,  6204.63.1510,  6204.69  101  o' 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

'Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

''Category  369-S;  only  HTS  number 
6307.10.2005. 

Imports  charged  to  the  category  limits  for 
the  period  January  1,  1994  through  December 
31, 1994  shall  be  charged  to  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  1995  levels  set  forth  in  this  directive. 

You  are  directed  to  amend  further  the 
directed  dated  September  1, 1988  to  no 
longer  require  a  part-category  visa  for  340-Y/ 
640-Y  for  goods  produced  or  manufactured 
in  Sri  Lanka  and  exported  from  Sri  Lanka  on 
and  after  March  14,  1995.  Goods  exported 
during  the  period  March  14,  1995  through 
April  13, 1995  shall  not  be  denied  enUy  if 
visaed  as  340-Y/64(>-Y. 

The  limits  set  forth  above  are  subject  to 
adjustments  in  the  future  pursuant  to  the 
provisions  of  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
[FR  Doc.  95-6124  Filed  3-10-95;  8:45  am) 
BILLING  CODE  3510-OR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Request  for  Public  Participation  in 
Formulating  Children's  Health  Program 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  considering  establishing 
a  summer  service  program  targeted  at 
children's  health.  The  Corporation  seeks 
input  from  community-based 


organizations  and  other  agencies  or 
persons  knowledgeable  in  the  area  of 
children's  health.  The  Corporation  seeks 
information  and  input  regarding  the 
most  effective  means  to  address  the 
health  needs  of  children  through 
national  service. 

DATES:  The  Corporation  seeks  the 
participation  of  the  public  in  this 
process  until  March  20, 1995. 
ADDRESSES:  Responses  to  this  notice 
should  be  sent  to  Cecilia  Calvo  at  the 
Corporation  for  National  Service. 
Address:  1201  New  York  Avenue  NW, 
Room  8403-D,  Washington,  D.C.  20525. 
Fax:(202)565-781. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Corporation  for  National  Service,  at 
(202)  606-5000,  ex.  341.  For  individuals 
with  disabilities,  the  information 
contained  in  this  notice  will  be  made 
available  in  alternative  formats,  upon 
request. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  government  corporation 
that  engages  Americans  of  all  ages  and 
backgrounds  in  community-based 
service.  This  service  addresses  the 
nation's  education,  public  safety, 
human,  and  environmental  needs  to 
achieve  direct  and  demonstrable  results. 
In  doing  so,  the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

Pursuant  to  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12501  et  seq.,  the 
Corporation  may  make  grants  to  States, 
subdivisions  of  States,  Indian  tribes, 
U.S.  territories,  public  or  private 
nonprofit  organizations.  Federal 
agencies  and  institutions  of  higher 
education  to  carry  out  national  service 
programs. 

Early  childhood  development  is 
among  the  Corporation's  priorities  for 
fiscal  year  1995.  The  Corporation  is 
considering  the  establishment  of  a 
limited  summer  program  targeted  at 
children's  health.  This  program,  if 
established,  will  be  implemented  by 
programs  that  are  already  funded  by  the 
Corporation  and  by  organizations  in 
partnership  with  programs  already 
funded  by  the  Corporation. 

The  Corporation  seeks  specific 
information  on  the  following  issues:  (1) 
Which  children's  health  needs  can  most 
appropriately  and  expeditiously  be 
addressed  through  the  Corporation's 
national  service  programs;  (2)  whether 
existing  organizations  have  sufHcient 
capacity  and  expertise  to  implement  an 
effective  children's  health  program;  (3) 
ways  in  which  existing  organizations  or 
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persons  have  successfully  implemented 
programs  addressing  children's  health 
needs;  of  particular  interest  to  the 
Corporation  are  strategies  on  planning, 
development,  implementation,  and 
evaluation  of  children's  health  programs 
that  can  be  created  and  completed  in  a 
short  period  of  time. 

Dated:  March  8, 1995. 
Terry  Russell. 
General  Counsel. 
(FR  Doc.  95-6123  Filed  3-10-95;  8:45  am] 

BILUNO  CODE  a050-28-P 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICE  ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(0MB  Control  No.  9000-0015] 

Clearance  Request  for  Contractor 
Inventory  Schedules 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0015). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Contractor 
Inventory  Schedules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4655. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  series  of  standard  forms  covering 
contractors'  inventories  are  essential  for 
reporting,  redistribution,  and  disposal  of 
excess  Government  property  at 
contractor  plants  (upon  contract 
completion)  and  contractor  termination 
inventory  in  support  of  contractor 
termination  settlement  proposals. 

The  contractor  who  is  accountable  for 
the  property  or  who  is  submitting  a 
termination  settlement  proposal  is 
responsible  for  completing  the 
inventory  schedules. 

These  inventory  schedules  are  the 
only  means  by  which  contractors  report 
excess  contractor  inventory  and  by 
which  the  Government  is  able  to 


achieve  screening,  redistribution  and 
disposal  of  such  property.  They  are  also 
the  only  means  of  contractors 
supporting  the  inventory  portion  of 
their  termination  settlement  proposals 
and  accounting  for  Government 
property  in  their  possession.  Thus,  this 
information  is  not  available  to  those 
requiring  it  from  any  other  source. 

A  variety  of  activities  utilize  these 
inventory  schedules.  Thus,  the 
Termination  Contracting  Officer  and  the 
cognizant  audit  agency  use  the 
schedules  in  evaluating  the  termination 
charges  being  claimed  under  terminated 
Government  contracts.  The  Property 
Administrator  of  the  contract 
administration  office  uses  the  schedules 
to  ensure  that  the  contractor  has 
accounted  for  all  Government  property 
in  its  possession. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
12.500;  responses  per  respondent,  4; 
total  annual  responses,  50,000; 
preparation  hours  per  response,  1;  and 
total  response  burden  hours,  50,000. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0015,  Contractor  Inventory 
Schedules,  in  all  correspondence. 

Dated:  March  7,  1995. 
Beverly  Fayson, 
FAR  Secretariat. 
(FR  Doc.  95-6114  Filed  3-10-95;  8:45  am] 

BILLING  CODE  6820-34-M 


Department  of  the  Army 

MTMC's  Consideration  to  Employ  Full- 
Service  Contracts  to  Improve  the 
Department  of  Defense  Personal 
Property  Program 

AGENCY:  Military  Traffic  Management 

Command,  DOD. 

ACTION:  Request  for  comments. 

SUMMARY:  The  evolving  Defense 
environment  encompasses  a  smaller 
uniformed  force,  less  overseas  basing, 
reducing  funding,  and  diminished 
staffing  of  support  activities.  These 
changes  will  directly  affect  quality  of 
life  issues  for  the  military  service 
members  and  their  families.  In  light  of 
these  significant  changes  in  the  defense 
environment,  the  Military  Traffic 
Management  Command  (MTMC)  is 
engaged  in  an  effort  to  simplify  current 
processes,  control  program  costs,  and 
ensure  quality  of  service  by  performing 
a  reengineering  of  the  existing  DOD 
Personal  Property  Program.  This 
reengineering  effort  will  adopt,  to  the 
fullest  extent  possible,  commercial 
business  processes  characteristic  of 
world-class  customers  and  suppliers 
and  relieve  carriers  of  DOD  unique 
terms  and  conditions.  It  will  also  focus 
on  the  customer,  reward  results,  foster 
competition,  and  seek  excellence  of 
vendor  performance. 

DATES:  Comments  must  be  received  by 
May  12, 1995. 

ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-Q,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Gibson,  MTOP-QS,  (703)  756- 
1590. 

SUPPLEMENTARY  INFORMATION:  An 
alternative  business  process  being 
considered  is  competitively  acquiring 
personal  property  services  through  use 
of  long-term,  full-service  contracts 
under  the  Federal  Acquisition 
Regulation  (FAR).  Under  this 
alternative,  MTMC  would  competitively 
select  full  service  contractor(s)  for 
defined  regions.  The  contractor(s) 
selected  for  each  region  would  be 
responsible  for  all  management, 
administrative,  and  operational 
functions  currently  performed  by  PPSO 
(Personal  Property  Shipping  Offices), 
PPPOs  (Personal  Property  Processing 
Offices),  and  carriers.  PPSO  and  PPPO 
functions  includes,  but  are  not  limited 
to,  service  member  counseling,  shipping 
document  preparation,  management 
report  generation,  arranging  movement 
of  all  types  of  domestic  and 
international  outbound  shipments. 


managing  the  storage  and  delivery  of  all 
types  of  domestic  and  international 
inbound  shipments,  managing  long  term 
storage,  and  evaluation  of  performance 
and  customer  satisfaction.  Carrier 
functions  include,  but  are  not  limited  to, 
pre-move  surveys,  shipment  packaging, 
onward  shipment  movement,  storage-in- 
transit,  long  terra  storage,  shipment 
delivery,  shipment  unpacking,  and 
-claims  settlement. 

Under  this  proposed  contracting 
approach,  subconti'acting  goals  will  be 
included  to  ensure  capability 
(particularly  during  the  peak  season) 
and  continued  visibility  of  small,  small 
disadvantaged,  and  women-owned 
carriers. 

In  formulating  comments,  the 
following  issues  should  be  considered: 
The  ability  to  expand  operations  during 
emergencies  or  during  peak  shipping 
season;  subcontracting,  specifically  to 
small,  small  and  disadvantaged,  and 
women-owned  businesses;  the  ability  to 
manage  the  movement  of  all  types  of 
personal  property  shipments,  to 
include,  but  not  limited  to, 
unaccompanied  baggage,  household 
goods,  mobile  homes,  and  boats;  the 
ability  manage  administrative  processes, 
to  include,  but  not  limited  to,  methods 
for  billing  and  payment  of 
transportation  and  transportation 
related  charges,  direct  settlement  with 
property  owners  for  loss  and/or  damage 
claims;  establishment  of  rate  structiu^s; 
establishment  of  performance 
evaluation  criterion;  and  management  of 
long  and  short  term  storage. 

If  this  alternative  business  practice  is 
pursued,  the  carrier  industry  will  also 
be  afforded  the  opportunity  to  comment 
on  a  draft  solicitation,  as  well  as  to 
attend  pre-solicitation  and  pre-proposal 
conferences. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  95-6046  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  3710-08-M 


Department  of  the  Navy 

Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Air  Station,  Alameda, 
CA 

agency:  Department  of  the  Na\7,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 


established  to  plan  the  reuse  of  the 
Naval  Air  Station,  Alameda,  CA,  the 
surplus  property  that  is  located  at  that 
base  closure  site,  and  the  timely  election 
by  the  redevelopment  authority  to 
proceed  under  new  procedures  set  forth 
in  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474,  or  William  R.  Carsillo. 
Real  Estate  Center,  Engineering  Field 
Activity  West  (Code  2411),  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive,  San  Bnmo,  CA 
94066-5006,  telephone  (415) 244-3815. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Ben  Quiroz,  FaciUties 
Management  (Code  51),  Bldg.  114,  Room 
204,  Naval  Air  Station  Alameda,  250 
Mall  Square  Alameda,  CA  94501-5000, 
telephone  (510)  263-3712. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Air  Station,  Alameda,  CA,  and 
its  tenant  activity,  the  Naval  Aviation 
Depot,  Alameda,  were  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  May  20,  1994, 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(PubUc  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  23,  1994,  the 
Alameda  Reuse  and  Redevelopment 
Authority  submitted  a  timely  request  to 


proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  pubUcation 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Air 
Station,  Alameda,  CA,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Air  Station,  Alameda,  CA,  for 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Alameda  Reuse  and 
Redevelopment  Authority  (ARRA), 
which  was  formed  through  a  joint 
powers  agreement  between  the  City  of 
Alameda  and  Alameda  County.  ARRA  is 
supported  by  the  Alameda  Base  R^use 
Advisory  Group  (BRAG),  established  to 
provide  advice  to  ARRA  for 
redevelopment  of  the  closing  air  station. 
A  cross  section  of  community  interests 
is  represented  on  BRAG.  Day-to-day 
operations  of  ARRA  and  BRAG  are 
handled  by  a  professional  staff.  For 
further  information  contact  Ms.  Julie 
Montrom,  Alameda  Reuse  and 
Redevelopment  Authority,  Postal 
Directory  Bldg.  90,  Naval  Air  Station, 
Alameda,  CA  94501-5012,  telephone 
(510)  263-2870  and  facsimile  (510)  5f^- 
3764. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Air  Station, 
Alameda,  CA,  that  were  declared 
surplus  to  the  federal  government  on 
May  20,  1994. 

Land 

Approximately  1 ,046  acres  of 
improved  and  unimproved,  fee  simple 
land  at  the  U.S.  Naval  Air  Station. 
Alameda,  City  of  Alameda,  Alameda 
County,  CA. 

Buildings 

The  following  is  a  summary  of  the   . 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  on  September  30, 1997 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
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— Administration/Office  facilities  (10 

structures).  Comments:  Approx. 

524,593  square  feet. 
— Aircraft  maintenance/Industrial 

facilities  (97  structures).  Comments: 

Approx.  2,878,982  square  feet. 
— Bachelor  quarters  housing  (6 

structures).  Comments:  Approx. 

505,774  square  feet.  Most  have 

individual  rooms. 
— Bakery  (1  structure).  Comments: 

Approx.  5,100  square  feet. 
— Community  facilities  (13  structures). 

Comments:  Approx.  50,249  square 

feet. 
— Family  housing  (single  and  multi- 
family  structures  with  931  individual 

housing  units).  Comments:  Approx. 

1,449,596  square  feet.  Built  between 

1941  and  1969. 
— Fuel  storage  facilities  (38  structures). 

Comments:  Approx.  454,985  gallon 

capacity  and  6  miles  of  pipeline. 
— Laboratory  (1  structure).  Comments: 

10,248  square  feet. 
— Maintenance  facilities  (29  structures). 

Comments:  Approx.  380,570  square 

feet.  Automotive,  ships,  ammunition, 

electronics,  and  public  works 

maintenance  facilities. 
— Medical  clinic  (1  structure). 

Comments:  Approx.  32,983  square 

feet. 
— Operations  buildings  (7  structures). 

Comments:  Approx.  41,544  square 

feet. 
— Piers  and  wharves  (6  structures). 

Comments:  Approx.  46,043  square 

yards. 
— Police  Station  (1  structure). 

Comments:  Approx.  5,196  square  feet. 
— Recreational  facilities,  indoor  (20 

structures).  Comments:  Approx. 

264,568  square  feet.  Bowling  alley, 

boathouse,  clubs,  library,  gym,  and 

hobby  shops. 
— Recreational  facilities,  outdoor  (15 

structures).  Comments:  Playing  fields, 

playing  courts,  pool,  marina,  and 

skeet  range. 
— Stores  and  service  facilities  (11 

structures).  Comments:  Approx. 

260.777  square  feet. 
— Training  buildings  (5  structures). 

Comments:  Approx.  96,459  square 

feet. 
— Utilities.  Comments:  Measuring 

systems  vary.  Telephone,  electrical, 

roads,  railroads,  sewage,  and  water. 
— Warehouse/storage  facilities  (49 

structures).  Comments:  Approx. 

787,845  square  feet.  Includes 

ammunition,  cold  storage,  general, 

and  hazardous  material  storage 

facilities. 
— Open  storage  areas.  Comments: 

Approx.  337,427  square  yards. 


Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Station,  Alameda,  shall  submit  to  the 
redevelopment  authority  (ARRA)  a 
notice  of  interest,  of  such  goveriunents, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Alameda,  CA,  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  ARRA  elected  to  proceed  under  the 
new  statute,  i.e.,  December  23, 1994. 

Dated:  March  7.  1995 
M.D.  Schetzsle, 

LT.  JAGC.  USSR.  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  95-6091  Filed  3-10-95;  8:45  am] 

BILUtro  CODE  3810-FF-P 


Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Oak  Knoll  Naval  Hospital, 
Oakland,  CA 

agency:  Department  of  the  Navy,  DOD. 
action:  notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the  City  of 
Oakland's  resolution  to  create  an 
"Oakland  Base  Reuse  Authority"  whose 
principal  focus  will  be  to  determine  the 
appropriate  reuse  of  Oak  Knoll  Naval 
Hospital,  Oakland,  CA,  the  surplus 
property  that  is  located  at  that  base 
closure  site,  and  the  notification  by  the 
City  of  Oakland  and  its  Task  Force  to 
proceed  under  new  procedures  set  forth 
in  the  Base  Closure  Community 


Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474.  or  Mr.  Jesse  W.  J. 
Myres,  Real  Estate  Center,  Engineering 
Field  Activity  West  (Code  2411J\VJM), 
Naval  Facilities  Engineering  Command, 
900  Commodore  Drive,  San  Bnmo,  CA 
94066-5006,  telephone  (415) 244-3819 
and  facsimile  (415)  244-3803.  For 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Lieutenant  Commander  Juanita 

A.  Buda,  Head,  Planning  Department, 
8750  Mountain  Blvd..  Oakland,  CA 
94627-5000,  telephone  (510) 633-4549 
and  facsimile  (510)  633-6512. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
Oak  Knoll  Naval  Hospital,  Oakland,  CA, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-10,  as  amended.  Pursuant  to  this 
designation,  the  majority  of  the  land  and 
facilities  at  this  base  closure  site  were 
on  July  11, 1994,  declared  surplus  to  the 
federal  government  and  available  for  use 
by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 

B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-21)  was  signed  into 
law.  Section  2  of  this  statute  provides 
the  local  reuse  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  redevelopment  plans 
for  the  closing  base  are  formulated  and 
how  requests  are  made  for  future  use  of 
the  property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  22, 1994,  the 
City  of  Oakland  and  its  Task  Force 
submitted  a  timely  request  to  proceed 
under  the  new  proceduxes.  Accordingly, 
this  notice  of  information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Couimunity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 


Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  surplus 
property  at  the  Oak  Knoll  Naval 
Hospital,  Oakland,  CA,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority 

The  City  of  Oakland  has  passed  a 
resolution  (Resolution  No.  71598  and 
Redevelopment  Agency  of  the  City  of 
Oakland  No.  95-1)  to  create  an 
"Oakland  Base  Reuse  Authority"  whose 
principle  focus  will  be  to  determine  the 
appropriate  reuse  of  Oak  Knoll  Naval 
Hospital,  Oakland,  CA,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended.  For 
information  regarding  the  creation  of  the 
"Oakland  Base  Reuse  Authority"  and  to 
submit  all  written  expressions  of 
interest  for  surplus  property  contact  Mr. 
Jim  Rinehart,  Office  of  Economic 
Development  and  Employment,  3333 
Broadway,  9th  Floor,  Oakland,  CA, 
94612,  telephone  (510)  238-3015  and 
facsimile  (510)  238-3691. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  Oak  Knoll  Naval 
Hospital,  Oakland,  CA,  that  were 
declared  surplus  to  the  federal 
government  on  July  11,  1994. 

Land 

Approximately  183  acres  of  improved 
and  unimproved  fee  simple  land  at  Oak 
Knoll  Naval  Hospital.  Oakland.  CA. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  once 
the  base  closes.  Currently,  the  base  is 
scheduled  to  close  on  October  1,  1996, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Administration/Office  facilities  (8 

structures).  Comments:  Approx. 

122,272  square  feet. 
— Bachelor  quarters  housing  (2 

structures).  Comments:  Approx. 

69,658  square  feet. 
— Community  facilities  (4  structures). 

Comments:  Approx.  58,930  square 

feet. 
— Family  housing  (39  structures  with  81 

individual  housing  units).  Comments: 

Approx.  125,331  square  feet.  Buih 

between  1943  and  1974. 
— Medical  Hospital  facilities  (2 

structures).  Comments:  Approx. 

460,724  square  feet. 


— Helicopter  landing  pads  (2  pads). 

Comments:  Approx.  25,000  square 

feet. 
— Laboratories  (2  structure).  Comments: 

Approx.'l 5,690  square  feet. 
— Maintenance  facilities  (7  structures). 

Comments:  Approx.  12,948  square 

feet.  Automotive,  grounds,  and  public 

works  maintenance  facilities. 
— Operations  buildings  (3  structures). 

Comments:  Approx.  8,410  square  feet. 
— Fire  safety/station  facility  (1 

structure).  Comments:  Approx.  2,020 

square  feet. 
— Recreational  facilities,  indoor  (5 

structures).  Comments:  Approx. 

41,737  square  feet;  gym  and  hobby 

shops. 
— Recreational  facilities,  outdoor. 

Comments:  Playing  fields,  playing 

courts,  pool,  barbecue  areas,  and 

picnic  areas. 
— Stores  and  service  facilities  (1 

structure).  Comments:  Approx.  22,112 

square  feet. 
— Training  buildings  (2  structiu^s). 

Comments:  Approx.  31,894  square 

feet. 
— Utilities  (10  structures).  Comments: 

Measuring  systems  vary.  Telephone, 

electrical,  gas,  sewage,  and  water 

utility  systems. 
— ^Warehouse/storage  facilities  (15 

structures).  Comments:  Approx. 

61,735  square  feet. 
— Miscellaneous  Structures.  Comments: 

Roads,  fences,  walkways,  etc. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  communities  in  the 
vicinity  of  Oak  Knoll  Naval  Hospital, 
Oakland.  CA,  shall  submit  to  the  City  of 
Oakland  (Oakland  Base  Reuse 
Authority),  a  written  notice  of  interest  of 
such  governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  Such 
written  notices  of  interest  shall  describe 
the  need  of  the  government, 
representative,  or  party  concerned  for 
the  desired  surplus  property.  Pursuant 
to  paragraphs  7(C)  and  (D)  of  Section 
2905(b),  the  City  of  Oakland  (Oakland 
Base  Reuse  Authority)  shall  assist  all 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  the  County  of  Alameda 
and  City  of  Oakland,  CA.  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 


Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  City  of  Oakland  and  its  Task  Force 
elected  to  proceed  under  the  new 
statute,  i.e.,  December  22, 1994. 

Dated:  March  1,  1995. 
M.D.  Schetzsle, 

LT.JAGC,  USNR.  Alternate  Federal  Register 

Liaison  Officer. 
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Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Department  of  Defense, 
Housing  Facility,  Novate,  CA 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Department  of  Defense,  Housing 
Facility,  Novato,  CA,  the  surplus 
property  that  is  located  at  that  base 
closure  site,  and  the  timely  election  by 
the  redevelopment  authority  to  proceed 
imder  new  procedures  set  forth  in  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474.  or  Beverly  Freitas, 
Supervisory  Realty  Specialist, 
Engineering  Field  Activity  West,  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive,  San  Bruno,  CA 
94066-5006,  telephone  (415) 244-3804. 
For  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Leonard  Bastian,  Officer  in 
Charge,  Department  of  Defense,  Housing 
Facility,  Bldg.  1000,  Novato,  CA  94949, 
telephone  (415)  382-4112. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Department  of  Defense,  Housing 
Facility,  Novato,  CA,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510.  as  amended. 
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Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  December  19, 1994, 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103—421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  9. 1994,  the  City 
of  Novato  submitted  a  timely  request  to 
proceed  under  the  new  procedures. 
Accordingly,  this  notice  of  information 
regarding  the  redevelopment  authority 
fulfills  the  Federal  Register  pubhcation 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Department  of 
Defense,  Housing  FaciUty,  Novato,  CA, 
is  published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Department  of  Defense,  Housing 
Facility,  Novato,  CA.  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the 
Hamilton  Reuse  Planning  Authority, 
Multi-Agency  Board.  The  Board  has 
established  a  committee  to  provide 
advice  to  the  redevelopment  authority 
on  the  redevelopment  plan  for  the 
closing  facility.  A  cross  section  of 
community  interests  is  represented  on 
the  committee.  Day-to-day  operations  of 
the  committee  are  handled  by  a  Project 
Manager.  The  address  of  the  Hamihon 
Reuse  Plarming  Authority,  Multi- 
Agency  Board  is  900  Sherman  Avenue, 


Novato,  CA  94945,  telephone  (415)  897- 
4311  and  facsimile  (415)  897-4354. 

Surplus  Property  Descriptions 

The  following  is  a  listing  o^the  land 
and  facilities  at  the  Department  of 
Defense,  Housing  Facility,  Novato,  CA, 
that  were  declared  surplus  to  the  federal 
government  on  December  19, 1994. 

Land 

Approximately  555.03  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Department  of  Defense, 
Housing  Facility,  Novato,  CA. 

Buildings 

The  following  is  a  summary  of  the 

facilities  located  on  the  above  described 

land  which  will  also  be  available  when 

the  station  closes  on  September  30, 

1996,  unless  otherwise  indicated. 

Property  numbers  are  available  on 

request. 

— Warehouse  space.  Comments: 
Approx.  1,161  square  feet  in  Building 
191;  10.200  square  feet  in  Building 
801;  2,700  square  feet  in  Building  820; 
6,300  square  feet  in  Building  821; 
4,000  square  feet  in  Building  826;  800 
square  feet  in  Building  827;  9,600 
square  feet  in  Building  829. 

— Recreation  Centers.  Comments: 
Approx.  4,712  square  feet  in  Building 
206;  1,846  square  feet  in  Building  915; 
1.500  square  feet  in  Building  916; 
1,750  square  feet  in  Building  933; 
4,850  square  feet  in  Building  934; 
2,580  square  feet  in  Building  935; 
2,257  square  feet  in  Building  973. 

— Shop/Storage  Space.  Comments: 
Approx.  164  square  feet  in  Building 
514;  4,469  square  feet  in  Building  914; 
3,697  square  feet  in  Building  960;  630 
square  feet  in  Building  965;  3,108 
square  feet  in  Building  969;  18,088 
square  feet  in  Building  972. 

— Office/Administrative  Space. 
Comments:  Approx.  3,612  square  feet 
in  Building  111;  22,294  square  feet  in 
Building  203;  13,510  square  feet  in 
Building  504;  3,807  square  feet  in 
Building  802;  4.921  square  feet  in 
Building  1000;  940  square  feet  in 
Building  4041. 

— Bachelor  Officer  Quarters.  Comments: 
Approx.  21.328  square  feet  in 
Building  201. 

— Credit  Union.  Comments:  Approx. 
5.880  square  feet  in  Building  930. 

— Nursery/Child  Care  Facility. 
Comments:  Approx.  15,416  square 
feet  in  Building  227  and  1,771  square 
feet  in  Building  531. 

—Chief  Petty  Officer's  Club.  Comments: 
Approx.  17.890  square  feet  in 
Building  508. 

— Chapel.  Comments:  Approx.  10,689 
square  feet  in  Building  603. 


— Auto/Hobby  Shop.  Comments: 

Approx.  10,850  square  feet  in 

Building  816. 
— Theater.  Comments:  Approx.  6,027 

square  feet  in  Building  507. 
— Bath  House.  Comments:  Approx. 

1 ,064  square  feet  in  Building  204. 
— Navy  Commissary.  Comments: 

Approx.  9,333  square  feet  in  Building 

803  and  30,203  square  feet  in 

Building  804. 
— Navy  Exchange.  Comments:  Approx. 

39,626  square  feet  in  Building  971. 
— Gas  Station.  Comments:  Approx. 

4,454  square  feet  in  Building  970. 
— Library.  Comments:  Approx.  680 

square  feet  in  Building  540. 
— Bowling  Alley/Gymnasium. 

Comments:  Approx.  19,694  square 

feet  in  Building  115. 
— Outdoor  Swimming  Pools.  Comments: 

Located  in  Buildings  205,  208.  and 

209. 
— One  racquetball  court  in  Building  113. 

eight  tennis  courts,  and  four  ball 

fields. 
— Water  Tower.  Comments:  Located  in 

Building  539. 
—Radio  Station  (MARS)  &  Antenna. 

Comments:  Approx.  2.592  square  feet 

in  Building  549  with  161  foot 

antenna. 
— Latrine.  Comments:  Approx.  114 

square  feet  in  Building  550. 
— Electrical  Power  Shed.  Comments: 

Approx.  1 20  square  feet  in  Building 

193. 
— Capehart  Housing.  Comments:  379 

family  housing  units;  single  unit 

dwellings,  duplexes,  and  townhouses. 
— Spanish  Housing.  Comments:  132 

family  housing  units;  single  unit 

dwellings  and  duplexes. 
— Knolls  Housing.  Comments;  125 

family  housing  units;  apartments. 
— Hillside  Housing.  Comments:  121 

family  housing  units;  apartments. 
— Rafael  Village  Housing  (offsite). 

Comments:  503  family  housing  units; 

single  imit  dwellings  and  duplexes. 
— Utilities.  Comments:  Measuring 

systems  vary.  Telephone,  electrical, 

roads,  raihoads,  sewage,  water,  etc. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Commxmity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Department 
of  Defense,  Housing  FaciHty,  Novato, 
CA,  shall  submit  to  said  redevelopment 
authority  (Hamihon  Reuse  Planning 
Authority)  a  notice  of  interest,  of  such 
governments,  representatives,  and 


parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C) 
and  (D)  of  Section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Novato,  CA,  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Conununity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  Hamilton  Reuse  Planning  Authority 
elected  to  proceed  under  the  new 
statute,  i.e..  December  9. 1994. 

Dated:  March  1. 1995. 

M.D.  Schetzsle, 

LT.  JAGC,  USNR,  AJternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  95-6093  Filed  3-10-95;  8:45  am] 
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Office  of  the  Deputy  Assistant 
Secretary  of  the  Navy  (Conversion  and 
Redevelopment);  Community 
Redevelopment  Authority  and 
Available  Surplus  Buildings  and  Land 
at  Military  Installations  Designated  for 
Closure:  Naval  Station,  Treasure 
Island,  San  Francisco,  CA 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Station,  Treasure  Island,  San 
Francisco.  CA.  the  surplus  property 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  under  new 
procedures  set  forth  in  the  Ba'se  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Conrunand,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474,  or  K.  Spake.  Realty 
Specialist.  Real  Estate  Division. 
Engineering  Field  Activity  West.  Naval 
Facilities  Engineering  Command.  San 
Bruno.  CA  94066-006.  telephone  (415) 
244-3808. 


SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Station.  Treasure  Island.  San 
Francisco,  CA,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Reahgnment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  the 
majority  of  the  land  and  facilities  at  this 
installation  were  on  July  11. 1994. 
declared  surplus  to  the  federal 
government  and  available  for  use  by  (a) 
non-federal  public  agencies  pursuant  to 
various  statutes  which  authorize 
conveyance  of  property  for  public 
projects,  and  (b)  homeless  provider 
groups  pursuant  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  14.  1994,  the 
City  of  San  Francisco  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice  of 
information  regarding  the 
redevelopment  authority  fulfills  the 
Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realigiunent  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
surplus  property  at  the  Naval  Station. 
Treasure  Island,  is  published  in  the 
Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Station.  Treasure  Island.  San 
Francisco.  CA.  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  as  amended,  is  the  City  of 
San  Francisco.  The  City  of  San 
Francisco  has  established  a  committee 
to  provide  advice  to  the  redevelopment 
authority  on  the  redevelopment  plan  for 
the  closing  station.  A  cross  section  of 
commxmity  interests  are  represented  on 


the  committee.  Day-to-day  operations  of 
the  committee  are  handled  by  a  Project 
Manager.  The  address  of  the  San 
Francisco  Redevelopment  Agency  is  770 
Golden  Gate  Avenue.  San  Francisco.  CA 
94102,  telephone  (415) 749-2400  and 
facsimile  (415)  749-2528. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Station 
Treasure  Island,  that  were  declared 
surplus  to  the  federal  government  on 
July  11,1994. 

Land 

Approximately  717  acres  (403  acres 
uplands  and  314  acres  submerged  lands) 
of  improved  and  unimproved  fee  simple 
land  at  the  Naval  Station  Treasure 
Island. 

Buildings 

The  following  is  a  summary  of  the 

facilities  located  on  the  above  described 

land  which  will  also  be  available  when 

the  station  closes  on  September  30, 

1997,  unless  otherwise  indicated. 

Property  numbers  are  available  on 

request. 

— Petroleum  Oil  Lubricants  Pipeline. 
Comments:  Approx.  2,185  square  feet. 

— Utilities.  Comments:  Measuring 
systems  vary.  Communication  lines, 
electrical  transmissions,  electrical 
power,  sewage  treatment  and 
dispensary,  sewage  collection,  water 
supply  treatment  and  storage,  fire 
protection,  water  distribution  system, 
fire  and  other  alarm  system, 
miscellaneous  utilities. 

— Port  Control  Office.  Comments: 
Approx.  6.177  square  feet  in  Building 
3. 

— Photo  Building.  Comments:  Approx. 
3.105  square  feet  in  Building  1. 

— Armory.  Comments:  Approx.  1.107 
square  feet  in  Building  454. 

— Operational  Storage.  Comments: 
Approx.  5,459  square  feet  in  Building 
111;  512  square  feet  in  Building  112; 
2.000  square  feet  in  Building  113; 
2.880  square  feet  in  Building  130; 
2.880  square  feet  in  Building  131;  79 
square  feet  in  Building  143;  765 
square  feet  in  Building  290;  980 
square  feet  in  Building  355;  100 
square  feet  in  Building  361;  3.280 
square  feet  in  Building  362. 

— Training  Facilities.  Comments: 
Approx.  138.661  square  feet  in 
Building  2;  14,000  square  feet  in 
Building  29;  13,696  square  feet  in 
Building  40;  10,957  square  feet  in 
Building  92;  9,700  square  feet  in 
Building  96;  1,280  square  feet  in 
Building  114;  810  square  feet  in 
Building  141;  30,834  square  feet  in 
Building  180;  3,110  square  feet  in 
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Building  335;  1,188  square  feet  in 
Building  346;  216  square  feet  in 
Building  358:  1,755  square  feet  in 
Building  384:  4.000  square  feet  in 
Building  445:  672  square  feet  in 
Building  448. 

— Chemical  Lab.  Comments:  Approx. 
18,790  square  feet  in  Building  233. 

— Environmental  Lab.  Comments: 
Approx.  2,880  square  feet  in  Building 
129. 

— Electronic,  communications,  and 
electrical  systems  Facility.  Comments: 
Approx.  8,027  square  feet  in  Building 
498. 

— Ready  Magazine.  Comments:  Approx. 
256  square  feet  in  Building  458. 

— General  Warehouse/Bulk.  Comments: 
Approx.  16,383  square  feet  in 
Building  96;  21,778  square  feet  in 
Building  99;  148.483  square  feet  in 
Building  260  (multi-use  bldg).  — 
Servmarts.  Comments:  Approx.  8,300 
square  feet  in  Building  260  (multi-use 
bldg). 

— Administrative/Office.  Comments: 
Approx.  81.000  square  feet  in 
Building  1;  85,000  square  feet  in 
Building  7;  620  square  feet  in 
Building  64;  8,000  square  feet  in 
Building  99;  210  square  feet  in 
Building  157;  2,000  square  feet  in 
Building  229;  41,230  square  feet  in 
Building  258;  2097  square  feet  in 
Building  260:  60,000+  square  feet  in 
Building  450. 

— Telephone  Exchange  Building. 
Comments:  Approx.  3,972  square  feet 
in  Building  1. 

— Shore  Intermediate  Maintenance 
Activity.  Comments:  Approx.  55.590 
square  feet  in  Building  3. 

— Administrative  Storage.  Conmients: 
Approx.  2,132  square  feet  in  Building 
69;  1.440  square  feet  in  Building  128; 
13.808  square  feet  in  Building  1. 

— Flagpole/Billboard/Marker  (Five 
total).  Comments:  One  at  Building 
405.  one  at  Building  472.  two  at 
Building  474,  and  one  at  Building 
475. 

— Community  Center.  Comments: 
Approx.  7,788  square  feet  in  Building 
271. 

— Bachelor  Enlisted  Quarters  (E5-6). 
Comments;  Approx.  104,318  square 
feet  in  Building  452  and  57,896 
square  feet  in  Building  453. 

— Bachelor  Enlisted  Quarters  (E7-9). 
Comments:  Approx.  75,867  square 
feet  in  Building  452  and  75.867 
square  feet  in  Building  453. 

— Fire  Station.  Comments:  Approx. 
2.739  square  feet  in  Building  92  and 
9.995  square  feet  in  Building  157. 

— Brigade.  Comments:  Approx.  28.971 
square  feet  in  Building  195;  33.923 
square  feet  in  Building  222;  25,110 


square  feet  in  Building  670;  1,200 

square  feet  in  Building  671. 
— FoUce  Station.  Comments:  Approx. 

11,448  square  feet  Building  107. 
— Gate  Sentry  House.  Comments: 

Approx.  675  square  feet  in  Building 

146. 
— Misc.  Weather  Shelters.  Comments: 

Approx.  240  square  feet  in  Building 

93,  240  square  feet  in  Building  124, 

and  176  square  feet  in  Building  184. 
— Public  Toilets.  Comments:  Approx. 

16,383  square  feet  in  Building  69  and 

308  square  feet  in  Building  480. 
— Miscellaneous.  Comments:  Approx. 

132  square  feet  in  Building  70  and 

196  square  feet  in  Building  421. 
— Employee  parking  area.  Comments: 

Approx.  30,393  square  feet  at 

Building  1. 
— Chapel.  Comments:  Approx.  9,884 

square  feet  in  Building  187. 
— Post  Office.  Comments:  Approx.  6,622 

square  feet  in  Building  258. 
— Exchange  Retail  Store.  Comments: 

Approx.  53,349  square  feet  in 

Building  201. 
— Exchange  Cafe.  Comments:  Approx. 

10,967  square  feet  in  Building  202. 
— Exchange  service  outlets.  Comments: 

Approx.  10,748  square  feet  total  in 

Buildings  91.  201.202. 
— Red  Cross/Navy  Relief.  Comments: 

Approx.  1 ,904  square  feet  in  Building 

257. 
— Family  Service  Center.  Comments: 

Approx.  9,974  square  feet  in  Building 

257. 
— Amusement  Center.  Comments: 

Approx.  2,000  square  feet  in  Building 

261. 
— Service  Station.  Comments:  Approx. 

4,030  square  feet  in  Building  330. 
— Hobby  Shop.  Comments:  Approx. 

9,000  square  feet  in  Building  215. 
— Special  Service  Center.  Comments: 

Approx.  850  square  feet  in  Building  7, 

6650  square  feet  in  Building  41,  and 

4,496  square  feet  in  Building  265. 
— Auto  Hobby  Shop.  Comments: 

Approx.  11,250  square  feet  in 

Building  225  and  3,502  square  feet  in 

Building  180. 
— Bowling  Alley.  Comments:  Approx. 

10,714  square  feet  in  Building  261. 
— Gymnasium.  Comments:  Approx. 

26.485  square  feet  in  Building  402. 
— Indoor  Swimming  Pool.  Comments: 

Approx.  26,000  square  feet  in 

Building  261. 
— Youth  Center.  Comments:  Approx. 

8.500  square  feet  in  Building  29;  8,543 

square  feet  in  Building  215;  18,000 

square  feet  in  Building  229;  2,100 

square  feet  in  Building  257. 
— Theater.  Comments:  Approx.  10,824 

square  feet  in  Building  401. 
— Commissary.  Comments:  Approx. 

19,038  square  feet  in  Building  34. 


— Officer's  Club.  Comments:  Approx. 

24,169  square  feet  in  Building  140. 
— Chief  Petty  Officer's  Club.  Comments: 

Approx.  13.200  square  feet  in 

Building  227. 
— Retail  Store.  Comments:  Approx. 

5,760  square  feet  in  Building  497. 
— Child  Care  Center.  Comments: 

Approx.  5,136  square  feet  in  Building 

257. 
— Library.  Comments:  Approx.  3,896  in 

Building  265. 
— Miscellaneous  Commissary  Storage. 

Comments:  Approx.  58,140  square 

feet  in  Building  216;  5,929  square  feet 

in  Building  257;  9,487  square  feet  in 

Building  261;  174  square  feet  in 

Building  381;  240  square  feet  in 

Building  483. 
— Recreation  Pavilion.  Comments: 

Approx.  640  square  feet  in  Building 

183. 
— Indoor  Playing  Courts.  Comments: 

Approx.  4,080  square  feet  in  Building 

402. 
— Retail  Warehouse.  Comments: 

Approx.  29,050  square  feet  in 

Building  201  and  10,598  square  feet 

in  Building  202. 
— Boat  House.  Comments:  Approx. 

1,188  square  feet  in  Building  298  and 

780  square  feet  in  Building  496. 
— Education  Center.  Comments: 

Approx.  9,084  square  feet  in  Building 

29. 
— Playing  Courts.  Comments:  Located  in 

Buildings  397,  398,  and  478. 
— Playing  Field.  Comments:  Located  in 

Building  407. 
— Skeet  range.  Comments:  Located  at 

Building  459. 
— Recreation  Grounds.  Comments: 

Located  at  Building  492. 
— Recreation  Pier.  Comments:  Located 

at  P23. 
— Museum/Memorial.  Comments: 

Approx.  12,500  square  feet  in 

Building  1. 
— Incinerator.  Comments:  Approx.  361 

square  feet  in  Building  481. 
— Storm  Water  Pump.  Comments: 

Approx.  265  square  feet  in  Building 

493. 
— Medical  Clinic.  Comments:  Approx. 

28.085  square  feet  in  Building  257. 
— Communications  Center.  Comments: 

Approx.  12,886  square  feet  in 

Building  449  and  2,520  square  feet  in 

Building  1. 
— Stand-by  Generator  Building. 

Comments:  Approx.  1,225  square  feet 

in  Building  469. 
— Applied  Instruction  Building. 

Comments:  Approx.  310,233  square 

feet  in  Building  217;  11.727  square 

feet  in  Building  36;  12,706  square  feet 

in  Building  293;  8.020  square  feet  in 

Building  342;  8,020  square  feet  in 

Building  343;  1,920  square  feet  in 
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Building  352;  1,920  square  feet  in 
Building  353;  41.353  square  feet  in 
Building  461;  2,305  square  feet  in 
Building  462;  531  square  feet  in 
Building  463;  17,030  square  feet  in 
Building  600. 
— Training  Material  Storage.  Comments: 
Approx.  9,198  square  feet  total  in 
Buildings  215,  379,  and  461. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Station  Treasure  Island,  shall  submit  to 
said  redevelopment  authority  (City  of 
San  Francisco)  a  notice  of  interest,  of 
such  governments,  representatives,  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7  (C) 
and  (D)  of  Section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  San  Francisco  the  date  by 
which  expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  (1)  month  nor 
more  than  six  (6)  months  from  the  date 
the  San  Francisco  Redevelopment 
Agency  of  the  City  of  San  Francisco 
elected  to  proceed  under  the  new 
statute,  i.e.,  December  14, 1994. 

Dated:  March  1.  1995. 
M.D.  Schetzsle, 

LT,  JAGC.  USNR,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  95-6094  Filed  3-10-95:  8:45  am) 
BILLING  CODE  381&-FF-P 


Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 


Copies  of  the  patents  cited  are 
available  from  the  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231.  for  $3.00.  Request  for  copies 
of  the  patents  must  include  the  patent 
number. 

Copies  of  the  patent  applications  cited 
are  available  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield.  Virginia  22161  for  $6.95 
each  ($10.95  outside  the  North 
American  Continent).  Requests  for 
copies  of  the  patent  applications  must 
include  the  patent  application  serial 
number.  Claims  are  deleted  from  the 
copies  of  the  patent  applications  sold  to 
avoid  premature  disclosure. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  No.  5,259,055:  Fiber  Optic 
Microcable  Produced  with  Radiation 
Cured  Composite;  filed  May  23, 1988; 
patented  November  2, 1993. 

Patent  Application  Serial  No.  07/ 
199,820:  Process  for  Manufacturing  a 
Fiber  Reinforced  Optic  Microcable  with 
a  UV  Cured  Resin;  filed  May  26, 1988. 

Patent  Application  Serial  No.  08/ 
255,129:  Fiber  Optic  Microcable 
Produced  with  Fiber  Reinforced 
Ultraviolet  Light  Cured  Resin  and    ' 
Method  for  Manufacturing  same;  filed 
June  7, 1994. 

Patent  Application  Serial  No.  08/ 
316,710:  Fiber  Optic  Microcable 
Produced  with  Radiation  Cured 
Composite:  filed  November  22, 1993. 

Dated:  March  7.  1995. 
M.D.  Schetzsle, 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
|FR  Doc.  95-6089  Filed  3-10-95;  8:45  am] 

BILLING  CODE  3810-AE-M 


Exclusive  Patent  License;  American 
Pipe  Lining,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  American  Pipe 
Lining,  Incorporated. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  American  Pipe  Lining,  Incorporated, 
a  revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government  owned 
invention  described  in  U.S.  Patent 
Application  Serial  No.  08/355.581. 
entitled  "Epoxy  Pipelining  Composition 
and  Method  of  Manufacture,"  filed 
December  14, 1994  in  the  field  of 
internal  coating  of  pipelines. 


Anyone  wishing  to  object  to  the  grant 
of  this  hcense  has  60  days  fi-om  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC.  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research.  ORN  OOCC, 
Ballston  Tower  One.  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  March  7,  1995. 
M.D.  Schetzsle, 

Lt.  JAGC.  USNR.  Alternate  Federal  Register 

Liaison  Officer. 

[FR  Doc.  95-6090  Filed  3-10-95;  8:45  am] 

BILLING  CODE  3810-AE-M 


Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

It  was  published  in  the  November  14. 
1994  Federal  Register  with  the  title 
"Color  Changing  Pigments  for  Solar 
Energy  Controllable  Patents  and 
Coatings."  This  title  is  in  error.  The 
correct  title  is  printed  below. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR  OOCC 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660  and  must  include 
the  application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  08/ 
097,802:  Reversible  Thermochromic 
Pigments;  filed  July  27, 1993. 

Dated:  March  3. 1995. 
M.D.  Schetzsle, 

Lt.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

jFR  Doc.  95-6095  Filed  3-10-95:  8:45  am] 
BILUNG  CODE  3810-AE-M 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has  , 
been  requested  by  March  15,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  I^JW.,  Room.  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
D.C. 20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  conmient  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pubhc  consultatiqn  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 


or  collection:  (6)  Affected  public;  and 
(7)  Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  8.  1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  Expedited. 

Title:  Application  for  New  Grants  Under 
Bilingual  Education  and  Foreign 
Language  Programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
organizations;  State,  Local  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  1,500. 
Burden  Hours:  180,000. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  and  local  Educational  agencies, 
institutions  of  higher  education,  and 
community-based  organizations  to 
apply  for  funding  under  the  Bilingual 
Education  and  Foreign  Language 
Programs.  The  Department  will  use 
the  information  to  make  grant  awards. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  15, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  the  Under  Secretary 

Type  of  Review:  Expedited. 

Title:  Application  for  Emergency 
Immigrant  Education  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Reporting  Burden: 
Responses:  57. 
Burden  Hours:  9,177. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  under  the  Emergency 
Immigrant  Education  Program.  The 
Department  will  use  the  information 
to  make  grant  awards. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  15,  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  17.  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3.  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 


UMI 


Dated:  March  8, 1995. 
Gloria  Parker. 

Director,  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Plan  Instructions  for  Title  I, 
Part  A,  Improving  Basic  Programs 
Operated  by  Local  Educational 
Agencies. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  52. 
Burden  Hours:  2,080. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  To  receive  Title  I,  Part  A 
funds,  the  statute  requires  that  State 
agencies  develop  and  submit  State 
plans  to  the  Department  of  Education 
for  approval. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17.  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 
Title:  Application  for  State  Grants 

Under  Title  VI — Innovative  Education 

Program  Strategies. 
Frequency:  Annually. 
Affected  Public:  State.  Local,  or  Tribal 

Governments. 
Reporting  Burden: 

Responses:  52. 

Burden  Hours:  1,040. 

Recordkeeping  Burden: 

Recordketipsrs:  0. 

Burden  Hours:  0. 
Abstract:  This  form  will  be  used  by  state 

educational  agencies  (SEAs)  to  apply 

for  Title  VI  grants  and  to  ensure  that 

SEAs  fulfill  statutory  requirements  in 

their  State  plans. 
Additional  Information:  Clearance  for 

this  information  collection  is 

requested  for  March  17,  1995.  An 

expedited  review  is  requested  in  order 

to  implement  the  program  before  the 

start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Application  for  the  State 

Educational  Agency  Under  Title  I  of 

the  Safe  and  Drug-Free  Schools  and 

Communities  Act  (SDFSCA). 
Frequency:  Annually. 
Affected  Public:  Not-for-profit 

institutions;  State,  Local,  or  Tribal 

Governments. 


Reporting  Burden: 
Responses:  57. 
Burden  Hours:  1,824. 
Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  SDFSCA  provides  Federal 
financial  assistance  to  SEAs  and 
Governor's  Offices  for  grants  to  local 
educational  agencies  and  educational 
service  agencies  and  consortia  and 
community-based  organizations  to 
establish,  operate,  and  improve  local 
programs  of  school  drug  and  violence 
prevention. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17. 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

r/(/e;  Title  II.  Dwight  D.  Eisenhower 
Professional  Development  Progreun 
AppHcation. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit;  Federal 
Government;  State.  Local  or  Tribal 
Government. 

Reporting  Burden: 
Responses:  16.604. 
Burden  Hours;  82.912. 
Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  will  be  used,by  State 
educational  agencies  and  State 
agencies  for  higher  education  to  apply 
for  grants  under  Title  11.  Part  B, 
Dwight  D.  Eisenhower  Professional 
Development  Program.  The  program 
office  needs  this  information  to  assure 
that  statutory  mandates  are  followed 
in  implementing  this  program. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  Application  for  Grants  Under  the 

Migrant  Education  Program — Chapter 

1. 
Frequency:  Annually. 
Affected  Public:  State,  Local  or  Tribal 

Government. 
Reporting  Burden: 

Responses:  31. 

Burden  Hours:  1.240. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 


Abstract:  State  Education  Agencies  must 
submit  an  application  to  operate  a 
Migrant  Education  Program  to  meet 
the  special  education  needs  of 
migrant  children. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Application  for  the  Office  of 
the  Governor  Under  Title  IV  of  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act  (SDFSCA). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit;  State, 
Local  or  Tribal  Government. 

Reporting  Burden: 
Responses:  57. 
Burden  Hours:  1,824. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  SDFSCA  provides  Federal 
financial  assistance  to  State 
educational  agencies  and  Governor's 
Offices  for  grants  to  local  educational 
agencies  and  educational  service 
agencies  and  consortia  and 
community-based  organizations  to 
establish,  operate  and  improve  local 
programs  of  school  drug  and  violence 
prevention. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17.  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Plan  Instructions  for  Title  I. 

Part  D  Prevention  and  Intervention 

Programs  for  Children  and  Youth 

Who  Are  Neglected,  Delinquent,  or  At 

Risk  of  Dropping  Out. 
Frequency:  Annually. 
Affected  Public:  State,  Local  or  Tribal 

Governments. 
Reporting  Burden: 

Responses:  52. 

Burden  Hours:  2,080. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  To  receive  Title  I,  Part  D 

funds,  the  statute  requires  that  State 

agencies  develop  and  submit  State 

plans  to  the  Department  of  Education 

for  approval. 
Additional  Information:  Clearance  for 

this  information  collection  is 
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requested  for  March  17, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  Stewart  B.  McKinney  Act— State 
Plan. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Reporting  Burden: 
Responses:  52. 
Burden  Hours:  4.420. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  status  requires  any  State 
desiring  to  receive  a  grant  under 
Subtitle  B  of  the  McKinney  Act  to 
submit  a  State  Plan  to  the  U.S. 
Secretary  of  Education  for  peer 
review.  The  State  Plan  is  a 
mechanism  for  a  State  Educational 
Agency  (SEA)  to  describe  how  it  will 
provide  for  the  education  of  homeless 
children  and  youth.  Respondents  will 
be  State  Educational  Agencies  from 
the  50  states.  District  of  Columbia, 
and  Puerto  Rico. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17,  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

|FR  Doc.  95-6130  Filed  3-10-95;  8:45  am] 

MLUNG  CODE  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACnoA:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  12, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 


Avenue  SW..  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick).  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  aiiy  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  March  8, 1995. 
Gloria  Parker, 
Director.  Information  Resources  Croup. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review.  Revision 

Title:  Individuals  With  Disabilities 

Education  Act  (IDEA),  Part  B 

Implementation  of  FAPE 

Requirements 
Frequency.  Annually 
Affected  Public:  State.  Local  or  Tribal 

Governments 
Reporting  Burden:  ' 

Responses:  58 

Burden  Hours:  208.452 
Recordkeeping  Burden: 

Recordkeepers: 

Burden  Hours:  0 
Abstract:  This  package  provides 

instructions  and  forms  for  States  to 

report  the  setting  in  which  children 

with  disabilities  served  under  IDEA- 

B  receive  special  education  and 


related  services.  The  Department  will 
use  the  information  to  report  to 
Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Infants  and  Toddlers  With 
Disabilities  Program  (Part  H)  Under 
the  Individuals  with  Disabilities 
Education  Act  (IDEA) 

Frequency:  Annually 

Affected  Public:  State,  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  54 
Burden  Hours:  810 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  States  are  required  to  submit 
an  annual  report  to  tiie  Secretary  ft'om 
the  state  lead  agency  on  the  status  of 
early  intervention  programs  operating 
in  the  state  for  eligible  children.  This 
is  to  include  a  description  of  the 
services  and  how  funds  are  budgeted. 
The  Department  will  use  the 
information  to  report  to  Congress.- 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Federal  Perkins  Loan  (formerly 
National  Direct  Student  Loan) 

Frequency:  Annually 

Affected  Public:  Individuals  and 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions 

Reporting  Burden: 
Responses:  17.078 
Burden  Hours:  12,559 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  conditions  under  which 
an  institution  may  defer  repayments 
on  a  Federal  Perkins  Loan  or  a  Direct 
Loan  made  on  or  after  July  1, 1993 
due  to  economic  hardship  reasons. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 
Title:  Performance  Report  for  Title  VI 

National  Resource  Centers  and 

Foreign  Language  and  Area  Studies 

Fellowships  Programs 
Frequency:  Annually 
Affected  Public:  Not-for-profit 

institutions 
Reporting  Burden: 

Responses:  137 

Burden  Hours:  768 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  EDGAR  requires  grantees  to 

submit  annual  performance  reports. 

The  information  in  these  reports 

allows  the  Department  to  determine 


whether  grantees  have  made 
substantial  progress  toward  their 
project  goals,  monitor  grant  activities, 
evaluate  outcomes  of  projects  and  of 
the  programs,  determine  program 
priorities,  and  provide  improved 
technical  assistance  to  the 
constituency.  The  respondents  are 
institutions  of  higher  education. 

[PR  Doc.  95-6125  Filed  3-10-95:  8:45  am] 
BILUNO  CODE  4O0O-O1-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  As  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  a^ect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  11. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  8,  1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 
Title:  1996  National  Household 
•  Education  Survey  (NHES:  96) 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 
Responses:  93.300 
Burden  Hours:  18,530 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  The  NHES:  96  will  be  a 
telephone  survey  of  households  on 
the  topics  of  Parent/Family 
Involvement  in  Education  and  Adult 
and  Youth  Civic  Involvement. 
Respondents  will  be  parents  of 
children  age  3  through  12th  grade, 
youths  enrolled  in  grades  6  through 
12,  and  adults  age  18  and  older.  The 
collection  will  provide  information  on 
the  National  Education  Goals  which 
concern  parent  involvfement  (Goals  1 
and  8)  and  citizenship  (Goals  3  and 
6). 

Additional  Information:  Clearance  for 
this  information  collection  is  requested 
for  April  11, 1995.  An  expedited  review 
is  requested  in  order  to  perform  a  field 
test  on  April  18-20, 1995  to  allow 
adequate  time  for  retooling  the 
computer-assisted  telephone 
interviewing  system  and,  if  necessary,  to 
request  any  needed  changes  from  the 
Office  of  Management  and  Budget  in 
time  for  the  full  scale  survey. 

[FR  Doc.  95-6131  Filed  3-10-95;  8:45  am] 
BILLING  CODE  400(M)1-M 


Office  of  Postsecondary  Education; 
State  Postsecondary  Review  Program 

AGENCY:  Department  of  Education. 


ACTION:  Notice  extending  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1994  funds. 

SUMMARY:  On  July  12, 1994,  the 
Assistant  Secretary  for  Postsecondary 
Education  published  a  notice  in  the 
Federal  Register  (59  FR  35501)  that 
established  September  30,  1994  as  the 
closing  date  for  the  receipt  of 
appUcations  for  fiscal  year  1994  funds 
under  the  State  Postsecondary  Review 
Program  (SPRP).  The  purpose  of  this 
notice  is  to  extend  the  September  30 
closing  date  to  March  15, 1995.  This 
will  allow  States  that  failed  to  submit 
their  applications  before  the  previously 
published  deadline  date  to  receive  fiscal 
year  1994  SPRP  funds  if  their 
applications  are  received  by  March  15, 
1995.  The  Secretary  takes  this  action 
because  the  Secretary  strongly  believes 
that  it  is  important  for  all  States  to 
participate  in  the  SPRP  and  to  begin  to 
review  referred  institutions,  as  soon  as 
possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Waters,  Branch  Chief,  State 
Liaison  Branch,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Room  3036,  ROB-3,  Washington. 
DC  20202-5244.  Telephone:  (202)  708- 
7417. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1099a- 
1099a-3. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.267,  State  Postsecondary  Review 
Program) 

Dated:  March  8.  1995. 
David  A.  Longanecker. 
Assistant  Secretary  for  Postsecondary 
Education. 
IFR  Doc.  95-6132  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  4000-01 -P 


[CFOA  No.  84.031  A,  CFDA  No.  84.031  G] 

Extension  of  Closing  Date  for  Receipt 
of  Applications  for  Designation  as  an 
Eligible  Institution  for  Fiscal  Year  (FY) 
1995  for  the  Strengthening  Institutions 
and  Endowment  Challenge  Grant 
Programs 

The  Department  of  Education 
published  a  notice  in  the  Federal 
Register  of  February  6.  1995  (60  FR 
7047)  that  estabhshed  March  27. 1995  as 
the  closing  date  for  submission  of 
applications  to  be  designated  as  an 
eligible  institution  under  the 
Strengthening  Institutions  and 
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Endowment  Challenge  Grant  programs 
for  Fiscal  Year  1995.  The  Department  is 
reopening  and  extending  the  application 
period  to  April  3, 1995  because  the 
requisite  applications  will  not  be 
available  until  March  1,  1995.  FOR 
APPLICATIONS  OR  INFORMATION 
CONTACT:  Strengthening  Institutions 
Program  Branch,  Division  of 
Institutional  Development,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Suite  600, 
Portals  Building,  Washington,  D.C. 
20202-5335.  Telephone:  (202)  708- 
8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1057, 1059c 
and  1065a. 

Dated:  March  8, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(PR  Doc.  95-6136  Filed  3-10-95;  8:45  am] 

atuMQcooe  4000-01-p 


DEPARTMENT  OF  ENERGY 

Strategy  for  Management  and  Disposal 
of  Greater-Than-Class  C  Low-Level 
Radioactive  Waste 

agency:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  inquiry. 

summary:  The  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  is  soliciting  public  and 
stakeholder  input  to  the  development  of 
a  strategy  for  management  and  disposal 
of  greater-than-Class  C  low-level  waste 
(GTCC  LLW).  Public  workshops  to 
discuss  strategy  options  will  be  held  in 
April  1995.  The  EJepartment  is  inviting 
interested  parties  to  prepare  written 
input  for  use  in  developing  the  strategy, 
and  to  present  their  views  at  the 
workshops. 

DATES  AND  ADDRESSES:  Two  public 
workshops  are  planned  for  the  purpose 


of  obtaining  public  and  stakeholder 
input  to  the  DOE's  strategy  for 
management  and  disposal  of  GTCC 
LLW.  Those  planning  to  attend  the 
workshops  are  requested  to  notify  the 
identified  DOE  contact  office  by 
telephone  to  assure  adequate  meeting 
room  space  is  provided.  Attendees 
should  also  notify  the  DOE  in  advance 
of  the  workshops,  if  they  would  like  a 
specific  time  allocation  for  presentation 
of  their  views  or  have  comments  that 
will  be  useful  in  developing  the 
workshop  agendas.  Dates  and  locations 
for  the  two  workshops  are  as  follows: 

April  11, 1995— Washington,  DC.  area 
(near  Dulles  International  Airport), 
Hyatt  Dulles,  2300  Dulles  Comer 
Boulevard,  Herndon,  VA  22071, 
Telephone  (703)  713-1234  or  toll-free 
1-800-233-1234.  A  block  of  lodging 
rooms  for  workshop  attendees  will  be 
held  until  April  1,  1995,  under  the 
heading  "GTCC  DOE  Strategy 
Workshop." 

April  13,  1995— Portland,  Oregon, 
Red  Lion  Hotel  Lloyd  Center,  1000  N.E.' 
Multnomah,  Portland,  OR  97232, 
telephone  (503)  281-6111,  or  toll-free  1- 
800-541-1111.  A  block  of  lodging 
rooms  for  workshop  attendees  will  be 
held  until  March  29,  1995,  under  the 
heading  "GTCC  Strategy  Workshop." 

The  decision  to  convene  two 
workshops  in  separate  locations  was 
based  solely  on  consideration  of 
attendee  convenience;  the  workshops 
will  be  identical  in  planned  format. 
Each  workshop  will  begin  at  8:30  a.m. 
The  morning  session  will  be  devoted  to 
presentations  by  EXDE  and  contractor 
personnel  that  provide  background 
information  on  the  GTCC  LLW  program 
strategy  development,  summaries  of  the 
two  program  reassessment  reports,  and 
description  of  the  DOE's  tentative 
program  management  strategy. 
Adequate  time  will  be  allowed  during 
these  presentations  for  question-and- 
answer  discussions  pertinent  to  the 
material  presented.  The  afternoon 
session  will  be  devoted  to  discussion  of 
stakeholder  comments  and  suggestions 
on  the  GTCC  LLW  management  and 
disposal  strategy  options. 

A  verbatim  transcription  will  be  made 
of  the  workshop  proceedings.  Written 
comments  will  also  be  incorporated  into 
the  proceedings,  if  received  by  the  DOE 
no  later  than  April  28, 1995.  Workshop 
attendance  is  not  required  for  submittal 
of  written  comments.  All  stakeholder 
comments  and  suggestions,  both  written 
and  oral,  will  be  addressed  by  the  DOE 
in  further  developing  and  finalizing  the 
GTCC  LLW  program  strategy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  regarding  this 


strategy  development  process,  plans  for 
the  public  workshops,  or  submittal  of 
comments  should  be  addressed  to  Mr. 
Terry  L.  Plummer,  U.  S.  Department  of 
Energy,  Office  of  Environmental 
Management  (EM-32),  Trevion  II, 
Washington,  DC  20585-0002, 
Telephone:  (301)  903-7176. 

SUPPLEMENTARY  INFORMATION: 

Background 

Greater-Than-Class  C  low-level  waste 
(GTCC  LLW)  is  commercially  generated 
low-level  waste  that  exceeds  the 
quantitative  Class  C  limits  presented  in 
"Title  10,  Code  of  Federal  Regulations, 
part  61  (10  CFR  61),  entitled  "Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste."  In  accordance  with 
the  Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (Public  Law 
99-240,  referred  to  herein  as  "the  Act"), 
the  federal  government  is  responsible 
for  disposal  of  GTCC  LLW  that  is 
generated  by  licensees  of  the  Nuclear 
Regulatory  Commission  (NRC). 
Although  the  Act  does  not  describe  the 
particular  approach  or  schedule  for 
providing  disposal  capability,  it  requires 
that  such  disposal  must  be  performed  in 
a  facility  licensed  by  the  NRC.  NRC 
indicates  that  this  material  requires 
more  stringent  disposal  methods  than 
Class  C  LLW,  and  in  the  absence  of 
specific  proposals  for  disposal  of  such 
waste  in  a  disposal  site  licensed 
pursuant  to  part  61  that  are  approved  by 
the  Commission,  such  wastes  must  be 
disposed  of  in  a  geologic  repository  as 
defined  in  part  60  (see  10  CFR 
61. 55(a)(2)(iv)).  The  Department  of 
Energy  (DOE)  is  assumed  to  be  the 
Federal  agency  responsible  for  GTCC 
LLW  disposal. 

Preliminary  schedule  forecasts 
indicate  that  GTCC  LLW  disposal 
capability  may  not  be  available  for  about 
20  years  or  more.  The  DOE  recognizes 
that  during  that  time,  some  waste 
generators  may  be  unable  to  provide 
continued  safe  storage  for  their  GTCC 
LLW  while  disposal  capability  is  being 
developed.  Therefore,  the  DOE's 
strategy  to  date  has  maintained  an 
option  for  DOE  acceptance  of  GTCC 
LLW  for  storage  prior  to  disposal, 
subject  to  terras  and  conditions  that 
have  not  yet  been  established. 

In  recent  years,  GTCC  LLW 
characterization  studies  have  shown 
that  projected  GTCC  LLW  quantities 
(roughly  2,000  cubic  meters  through 
year  2035)  are  low  relative  to  other 
radioactive  waste  types  and  earlier 
estimates.  In  addition,  economic 
evaluations  of  alternative  disposal 
concepts  that  would  meet  10  CFR  61 
licensing  requirements  have  indicated 
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that  the  unit  costs  for  separate  GTCC 
LLW  disposal  would  be  much  higher 
than  is  warranted  by  the  low  quantities 
and  potential  hazards  of  the  waste. 
Therefore,  the  DOE  initiated  a  program 
reassessment  activity  to  identify  strategy 
revisions  that  could  effectively 
minimize  the  potential  adverse  impacts 
of  GTCC  LLW  management  and  disposal 
scenarios. 

Relationship  to  the  Department's 
Preliminary  Environmental  Impact 
Statement  (PEIS) 

The  PEIS  does  not  address  specific 
management  options  for  GTCC  LLW,  but 
indicates  that  future  options  will  be 
developed.  These  stakeholder 
workshops  will  begin  the  process  of 
identifying  GTCC  LLW  management 
options.  The  final  management  strategy 
selected  for  GTCC  LLW  will  be 
addressed  in  supplemental  National 
Environmental  PoUcy  Act  (NEPA) 
documentation  to  be  consistent  with  the 
PEIS. 

Strategy  Development 

Two  independent  program 
reassessment  activities  have  been 
performed  under  the  DOE's  GTCC  LLW 
Management  Program:  (1)  a 
reassessment  performed  by  EG&G  Idaho, 
Inc.  (now  Lockheed  Idaho  Technologies 
Company)  was  based  on  proposed 
resolutions  for  known  programmatic 
issues,  and  (2)  a  reassessment  by  Rogers 
and  Associates  Engineering  Corporation 
postulated  approaches  for  minimizing 
adverse  cost,  environmental, 
institutional,  and  safety  impacts.  The 
results  of  both  reassessment  studies 
have  been  used  by  DOE  in  the  tentative 
selection  of  a  strategy  for  GTCC  LLW 
management  and  disposal.  Copies  of  the 
reassessment  reports  are  available  from 
the  DOE  upon  request. 

The  Department  is  evaluating  the 
feasibility  of  recovering  radioactive 
material,  including  sealed  source 
material,  under  the  authority  of  the 
Atomic  Energy  Act.  DOE  is  considering 
a  recycle/reuse  program  for  such 
recovered  material  that  the  Nuclear 
Regulatory  Commission  (NRC)  has 
identified  as  material  of  public  health 
and  safety  concern.  The  Department  has 
recovered  sealed  sources  in  the  past  that 
represented  immediate  threats  to  public 
health  and  safety  at  the  request  of  NRC. 
Supplemental  NEPA  documentation 
will  be  required.  Depending  on  its 
characteristics,  any  sealed  source 
material  that  is  not  recycled  may  be 
added  to  the  inventory  of  GTCC  LLW  for 
disposal. 


Strategy  Options 

(1)  Pursue  co-disposal  of  GTCC  LLW 
with  spent  nuclear  fuel  and  high-level 
waste  in  a  geologic  repository  as  the. 
preferred  co-disposal  option.  The 
repository  will  be  an  NRC-licensed 
faciUty  that  the  NRC  deems  acceptable 
for  GTCC  LLW  disposal,  as  well  as  for 
spent  nuclear  fuel  and  High  Level 
Waste.  Most  of  the  projected  GTCC  LLW 
will  be  generated  by  nuclear  utilities, 
and  these  utilities  already  have  entered 
into  Standard  Contracts  for  repository 
disposal  of  their  spent  nuclear  fuel  and 
certain  nonfuel-bearing  components. 
Co-disposal  of  the  remaining  small 
quantity  of  non-utiUty  GTCC, LLW  in  the 
repository  should  also  be  feasible. 

(2)  Pursue  co-disposal  of  GTCC  LLW 
with  DOE  Special  Case  Waste  as  an 
alternative  or  supplemental  co-disposal 
option.  Some  GTCC  LLW  types  may  be 
deemed  imsuitable  for  repository 
disposal.  Therefore,  an  option  for  GTCC 
LLW  co-disposal  with  DOE  Special  Case 
Waste  will  also  be  maintained.  The  term 
Special  Case  Waste  (SCW)  denotes  DOE 
waste  having  characteristics  similar  to 
those  of  GTCC  LLW,  and  generally 
lacking  firm  disposal  plans.  Progress  in 
developing  this  option  will  necessarily 
be  tied  to  the  development  of  disposal 
plans  for  DOE's  SCW  inventory.  'There 
is  a  regulatory  issue  to  be  resolved 
where  GTCC  LLW  requires  licensed 
disposal  but  SCW  does  not. 

(3)  Provide  DOE  storage  capability  for 
small  quantities  of  GTCC  LLW  that  DOE 
might  accept  for  public  health  and 
safety  reasons.  Nuclear  utilities 
generally  have  capability,  and  may 
prefer,  to  provide  onsite  storage 
capability  for  their  GTCC  LLW  until 
disposal  capability  becomes  available. 
However,  some  non-utility  GTCC  LLW 
generators  may  be  financially  unable  to 
provide  long-term  storage  for  their 
GTCC  LLW.  Therefore,  DOE  storage  for 
small  amounts  of  GTCC  LLW  will  be 
provided  as  needed  to  mitigate  potential 
public  health  and  safety  issues.  This 
contingency  storage  may  be  provided  in 
conjunction  with  DOE's  near-term 
acceptance  program  for  sealed  sources. 

(4)  Develop  fee  determination  and 
collection  methods  to  recover  DOE's 
costs  for  GTCC  LLW  management  and 
disposal.  Cost  recovery  for  DOE's  GTCC 
LLW  management  and  disposal  services 
is  implied  by  the  Act,  and  is  required  by 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended,  for  repository  disposal. 
Preliminary  information  on  this  subject 
will  be  developed  using  the  best 
available  assumptions  regarding 
probable  methods  for  DOE  storage, 
treatment,  and  disposal. 


(5)  Develop  waste  acceptance  criteria 
for  GTCC  LLW  co-disposal  options. 
Waste  acceptance  criteria  will  be 
developed  for  the  GTCC  LLW  co- 
disposal  scenarios  under  consideration. 
These  waste  acceptance  criteria  are 
dependent  upon  the  performance 
requirements  that  are  imposed  on  the 
disposal  facility,  and  may  also  be 
subject  to  constraints  imposed  by 
disposal  facility  design  and  siting 
considerations.  Thus,  the  schedule  for 
developing  waste  acceptance  criteria 
will  be  tied  to  that  of  disposal  facility 
development. 

Issued  in  Washington,  DC,  on  March  7, 
1995. 

JiU  E.  Lytle. 

Deputy  Assistant  Secretary  for  Waste 
Management,  Environmental  Management. 
[FR  Doc.  95-6120  Filed  3-10-95;  8:45  am) 

BILUNG  CODE  64S0-01-P 


DOE  Response  to  Recommendation 
94-3  of  the  Defense  Nuclear  Facilities 
Safety  Board,  Rocky  Flats  Seismic  and 
Systems  Safety 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94-3,  concerning 
Rocky  Flats  Seismic  and  Systems  Safety, 
in  the  Federal  Register  on  October  4, 
1994  (59  FR  50581).  Section  315(e)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286d(e)  requires 
the  Department  of  Energy  to  transmit  an 
implementation  plan  to  the  Defense 
Nuclear  Facilities  Safety  Board  by 
February  25, 1995,  or  submit  a 
notification  of  extension  for  an 
additional  45  days.  The  Secretary's 
notification  of  extension  for  an 
additional  45-days  follows. 
ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  notification  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue  NW.,  Suite  700, 
Washington.  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Crumbly,  Assistant 
Secretary  for  Environmental 
Management,  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  February  24, 
1995. 

Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Honorable  John  T.  Conway. 
Chairman.  Defense  Nuclear  Facilities  Safety 

Board.  625  Indiana  Avenue  N\V..  Suite 

700.  Washington.  DC  20004 
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Dear  Mr.  Conway:  This  is  to  advise  you, 
pursuant  to  42  U.S.C.  2286d(e),  that  the 
Department  of  Energy  will  require  an 
additional  45  days  to  respond  to  the  Defense 
Nuclear  Facilities  Safety  Board 
Recommendation  94-3,  regarding  seismic 
and  systems  safety  at  the  Rocky  Flats 
Environmental  Technology  Site. 

The  Department  recently  made  some 
management  changes  at  the  Rocky  Flats 
Environmental  Technology  Site.  Because  of 
these  changes,  and  the  need  for  the 
development  of  acceptance  criteria  for  safety 
adequacy  and  systems  for  identifying  facility 
upgrades,  more  time  is  necessary  to  respond. 
In  addition,  the  Department  believes  that  it 
is  necessary  to  integrate  its  response  to 
Reconunendation  94-3  with 
Recommendation  90-5,  (Systematic 
Evaluation  Program).  The  Implementation 
Plan  for  Recommendation  94-3  will  be 
provided  to  the  Board  by  April  10, 1995. 

Sincerely, 
Hazel  R.  O'Leary. 
|FR  Doc.  95-6023  Filed  3-10-95;  8:45  am] 

BILUNQ  COOE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

Notice  of  Cultural  Resources  Industry 
Outreach  Training  Course 

March  7,  1995. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  will  convene  another  session 
of  its  cultural  resources  compliance 
training  course.  The  one-day  training 
course  will  be  held  on  May  3, 1995.  The 
session  is  being  offered  in  conjunction 
with  the  Society  for  American 
Archaeology  60th  Annual  Meeting  in 
Minneapolis,  Minnesota,  May  3-7, 
1995.  However,  attendance  at  the  course 
is  independent  of  attendance  at  the 
annual  meeting  for  other  purposes.  We 
are  holding  this  course  so  that 
additional  members  of  the  regulated 
pipeline  industry  and  interested 
individuals  and  organizations  can  gain 
an  understanding  of: 

•  How  the  Commission  gives  the 
industry  and  the  public  an  opportunity 
to  assist  the  Commission  in  meeting  its 
responsibilities  under  the  National 
Historic  Preservation  Act  (NHPA)  and 
other  historic  preservation  laws  and 
regulations;  and 

•  What  cultural  resources  information 
the  industry  needs  to  file  with  the 
Commission  before  and  after  the 
Commission  issues  a  certificate. 

We  encourage  interested 
organizations  and  the  public  to  take 
advantage  of  this  course. 

The  course  will  include  the  following 
topics: 

•  Objectives  and  requirements  of  the 
Commission  regarding  compliance  with 
§  106  of  the  NHPA  and  related  historic 
preservation  laws; 


•  Guidemce  for  reporting  on  cultural 
resources  investigations; 

•  Definition  of  cultural  resources 
terms  used  by  the  Commission  in  the 
compliance  process;  and 

•  Efficient  strategies  for  planning  and 
inducting  cultural  resources 
Investigations. 

OPR's  training  course  will  be  held  at 
the  Mirmeapolis  Hilton  and  Towers, 
1001  Marquette  Avenue  South, 
Minneapolis,  Minnesota.  For  hotel 
reservations,  call  (612)  376-1000  and 
identify  yourself  as  an  attendee  of  the 
course  offered  in  conjunction  with  the 
Society  for  American  Archaeology 
Conference.  Special  hotel  room  rates  are 
available  until  April  11,  1995. 

The  OPR  staff  and  Foster  Wheeler 
Environmental  Corporation,  the 
Commission's  environmental  support 
contractor,  will  conduct  the  training. 
There  is  no  fee  for  the  course,  but  you 
must  pre-register.  A  cultural  resources 
training  session  is  also  being  planned 
for  Denver,  Colorado  in  September 
1995. 

If  you  would  like  to  attend  the  May 
3, 1995  session,  or  indicate  your 
preference  for  other  courses  and 
locations,  please  call  the  telephone 
number  listed  below  to  obtain  a  pre- 
registration  form.^  Because  space  is 
limited,  please  mail  or  fax  the 
registration  form  within  15  days  of 
publication  of  this  notice  to:  Ms.  Donna 
Connor,  Foster  Wheeler  Environmental 
Corporation,  470  Atlantic  Avenue, 
Boston,  MA  02210.  Telephone:  (617) 
542-8805,  FAX:  (617)  695-1587. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  Commission's  training 
course. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  95-6078  Filed  3-10-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  ER95-626-000  et  al.] 

PSI  Energy  Inc.,  et  a!.;  Electric  Rate 
and  Corporate  Regulation  Filings 

March  6, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSI  Energy,  Inc. 

(Docket  No.  ER95-626-O00] 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  February  21,  1995,  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariff,  Original  Volume  No.  1 


'  The  registration  form  referenced  in  this  notice 
is  not  t>eing  printed  in  the  Federal  Register.  Copies 
of  the  form  were  sent  to  those  receiving  this  notice 
in  the  mail. 


(15th  Revision)  and  Original  Volume 
No.  2  (13th  Revision),  and  its  Electric 
Rate  Schedule  FERC  Nos.  233,  234,  241 
and  256. 

The  proposed  changes  would  increase 
annual  revenues  from  jurisdictional 
sales  and  service  by  $7,414,000,  based 
on  the  twelve  (12)-month  period  ending 
December  31, 1995. 

PSI  has  indicated  that  the  filing  of 
new  tariffs  and  rates  has  been  mandated 
by  inadequate  earnings  on  its 
jurisdictional  sales.  The  average  rate  of 
return  on  such  sales  is,  in  its  opinion, 
inadequate  to  attract  the  capital  required 
by  PSI  to  pay  for  necessary  expansion  of 
its  electric  plant  and  increased 
operating  expenses.  PSI  also  indicated 
that  the  filing  has  been  made  to  satisfy 
the  requirements  of  the  Federal  Energy 
Regulatory  Commission  in  Docket  Nos. 
EC93-6-000,  EC93-6-001  and  ER94- 
1015-000. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  City  of  Logansport, 
Indiana,  Jackson  County  Rural  Electric 
Membership  Corporation,  the  Indiana 
Municipal  Power  Agency,  the  Wabash 
Valley  Power  Association,  Inc.,  and  the 
Indiana  municipalities  of  Brooklyn, 
Coatesville,  Dublin,  Dunreith, 
Hagerstown,  Knightstown,  Lewisville, 
Montezuma,  New  Ross,  Pittsboro, 
Rockville,  South  Whitley,  Spiceland, 
Straughn,  Thorton,  Veedersburg  and 
Williamsport. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tucson  Electric  Power  Co. 

(Docket  No.  ER95-635-0001 

Take  notice  that  on  February  22,  1995, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  Service 
Agreement,  effective  as  of  January  23, 
1995  (the  Agreement)  between  Tucson 
and  Gulfstream  Energy  (Gulfstream). 
The  Agreement  provides  for  the  sale  by 
Tucson  to  Gulfstream  of  economy 
energy  from  time  to  time  at  negotiated 
rates  in  accordance  with  Service 
Schedule  A  of  Tucson's  Coordination 
Tariff,  Volume  1,  Docket  No.  ER94- 
1437-000.  Tucson  requests  an  effective 
date  of  January  23, 1995,  and  therefore 
requests  any  applicable  waivers. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Co. 

[Docket  No.  ER95-636-0001 

Take  notice  that  on  February  22,  1995. 
Tucson  Electric  Power  Company 


(Tucson)  tendered  for  filing  a  Service 
Agreement,  effective  as  of  January  23, 
1995  (the  Agreement)  between  Tucson 
and  Electric  Clearinghouse,  Inc. 
(Clearinghouse).  The  Agreement 
provides  for  the  sale  by  Tucson  to 
Clearinghouse  of  economy  energy  from 
time  to  time  at  negotiated  rates  in 
accordance  with  Service  Schedule  A  of 
Tucson's  Coordination  Tariff,  Volume  1, 
Docket  No.  ER94-1437-000.  Tucson 
requests  an  effective  date  of  January  23, 
1995,  and  therefore  requests  any 
applicable  waivers. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas  Corp. 

[Docket  No.  ER95-637-OO0J 

Take  notice  that  on  February  22.  1995, 
that  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  as  an  initial  rate  schedule,  an 
agreement  with  Vermont  Public  Power 
Supply  Authority  (VPPSA).  The 
Agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  VPPSA 
and  VPPSA  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  February  23, 1995. 
so  that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  imder  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  showm. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  VPPSA. 

Comment  date:  March  20,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PaciiiCorp 

[Docket  No.  ER95-€38-000] 

Take  notice  that  on  February  22.  1995, 
PacifiCorp  tendered  for  filing  a  Notice  of 
Termination  of  Supplement  No.  21  to 
FacifiCorp's  Rate  Schedule  FERC  No. 
123. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

[Docket  No.  ER95-639-0001 

Take  notice  that  on  February  22,  1995, 
Entergy  Services,  Inc.  (Entergy  Services) 
on  behalf  of  Arkansas  Power  &  Light 


Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.,  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Entergy  Services  and  Central 
and  South  West  Services,  Inc.,  acting  as 
agent  for  Southwestern  Electric  Power 
Company  (SWEPCO).  Entergy  Services 
states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Entergy  Operating  Companies  will 
provide  SWEPCO  non-firm  transmission 
service  under  Entergy  Services 
Transmission  Tariff. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  ICPM,  Inc. 

[Docket  No.  ER95-640-0001 

On  February  23. 1995.  pursuant  to 
Rules  205  and  2Q7  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission  (the 
"Commission").  18  CFR  Sections 
385.205  and  385.207.  ICPM.  Inc. 
("ICPM")  filed  a  petition  for  waivers, 
blanket  approvals  and  an  order 
approving  its  Rate  Schedule  No.  1,  to  be 
effective  within  60  days  of  the  date  of 
filing  or  on  the  date  of  the  Commission's 
Acceptance  Letter,  whichever  is  earlier. 

ICPM,  a  subsidiary  of  Indeck  Capital, 
Inc.,  intends  to  engage  in  the  marketing 
of  electric  energy  and  capacity.  In  such 
transactions,  ICPM  will  purchase  energy 
and  capacity  fi-om  electric  utilities, 
qualifying  facilities  and  independent 
power  producers  and  resell  such  energy 
and  capacity  to  other  purchasers.  The 
rates  charged  by  ICPM  will  be  mutually 
agreed  upon  by  the  parties  to  each 
particular  transaction. 

Comment  date:  March  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER95-641-000I 

Take  notice  that  on  February  23,  1995, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
Agreement  dated  February  4, 1995, 
which  established  InterCoast  Power 
Marketing  Company  as  a  customer 
under  the  terms  of  WP&L's 
Transmission  Tariff  T-2. 

WP&L  requests  an  effective  date  of 
February  4, 1995  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  St.  Joseph  Light  and  Power  Co. 

(Docket  No.  ER95-642-0001 

Take  notice  that  on  February  24, 1995, 
St.  Joseph  Light  &  Power  Company 
(SJLP),  submitted  for  filing  an 
addendum  to  its  coordination  rate 
schedules  to  provide  for  the  recovery  of 
the  cost  of  emission  allowances, 
effective  January  1, 1995. 

SJLP  states  that  copies  of  this  filing 
were  served  on  the  parties  identified  in 
Exhibit  II  of  the  filing. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Portland  General  Electric  Co. 

[Docket  No.  ER9&-643-0001 

Take  notice  that  on  February  24,  1995, 
Portland  General  Electric  Company 
(PGE,)  tendered  for  filing  an  Unsigned 
Service  Agreement  under  FERC  Electric 
Tariff,  Original  Volume  No.  2  (PGE-2) 
with  LG&E  Power  Marketing  Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30,  1993,  PGE 
has  requested  that  the  Commission  grant 
a  waiver  of  the  notice  requirements  of 
18  CFR  35.3  to  allow  the  Unsigned 
Service  Agreement  to  become  effective 
February  27,  1995. 

Copies  of  the  filing  have  been  served 
on  the  parties  included  in  the  Certificate 
of  Service  attached  to  the  filing  letter. 

Comment  date:  March  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v«ll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  95-6077  Filed  3-10-95:  8:45  am] 
BILUNG  COOE  6717-01-^ 
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[Docket  No.  CP95-S2-000,  et  al.] 

Granite  State  Gas  Transmission,  Inc., 
et  al.;  Natural  Gas  Certificate  Filings 

March  6.  1995. 

Take  notice  that  the  following  hlings 
have  been  made  with  the  Commission: 

1.  Granite  State  Gas  Transmission,  Inc. 

[Docket  No.  CP95-52-0001 

Take  notice  that  on  November  3, 
1994,  Granite  State  Gas  Transmission, 
hic.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581,  filed  in  Docket  No.  CP95-52- 
000,  an  application  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  and  an  order 
authorizing  the  abandonment  of 
facilities  and  services,  all  as  more  fully 
set  forth  in  the  application  and  a 
subsequent  supplemental  filing  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Granite  State  seeks  authorization  to: 

(1)  Construct  and  operate  a  liquefied 
natural  gas  (LNG)  tank  in  the  Town  of 
Wells  (York  County)  Maine,  with  a 
capacity  to  store  the  equivalent  of  2  Bcf 
of  natural  gas,  together  with 
vaporization  equipment,  metering 
equipment  and  delivery  lines  to  deliver 
vaporized  LNG  into  Granite  State's 
adjacent  8-inch  main  pipeline; 

(2)  Provide  an  LNG  storage  and 
vaporization  service  for  its  distributor 
customer.  Northern  Utilities,  Inc. 
(Northern  Utilities)  under  a  proposed 
Rate  Schedule  LNG-1  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1; 

(3)  Abandon,  upon  expiration  of  the 
lease  on  March  31, 1997,  the  operation 
of  an  18-inch  pipeline  which  Granite 
State  leases  from  Portland  Pipe  Line 
Corporation  (Portland  Pipe  Line)  and 
converted  to  natural  gas  service  in  1987 
under  a  certificate  issued  in  Docket  No. 
CP87-39-000'; 

(4)  Abandon  transportation  services 
provided  for  Bay  State  Gas  Company 
(Bay  State)  and  Northern  Utilities  over 
the  leased  pipeline; 

(5)  Abandon  such  facilities  as  Granite 
State  constructed  to  interconnect  the 
leased  pipeline  with  its  pipeline  in  the 
vicinity  of  Portland,  Maine; 

(6)  Abandon  Granite  State's  firm 
transportation  services  for  Bay  State 
under  Rate  Schedules  FT-NN  and  FT-1 
upon  termination  of  the  lease; 

(7)  histitute  a  new  Rate  Schedule  FTX 
for  transportation  and  exchange  services 
rendered  to  Bay  State  upon  termination 
of  the  lease;  and 


'40  FERC  161.165. 


(8)  Increase  the  firm  transportation 
service  for  Northern  Utilities  under  Rate 
Schedule  FT-NN  from  28.768  Dth  a  day 
to  78,770  Dth  a  day  coincident  with  the 
inauguration  of  the  proposed  Rate 
Schedule  LNG-1  service. 

According  to  Granite  State,  since 
November  1987,  it  has  received  supplies 
of  Canadian  gas  at  the  U.S.-Canadian 
border  into  a  former  crude  oil  pipeline 
which  Granite  State  leased  from  its 
owner,  Portland  Pipe  Line,  and 
converted  to  natural  gas  service, 
pursuant  to  the  certificate  issued  August 
4, 1987  in  Docket  No.  CP87-39-000. 
The  leased  18-inch  pipeline  extends  166 
miles  from  the  border  near  North  Troy, 
Vermont,  to  a  connection  with  Granite 
State's  pipeline  in  the  vicinity  of 
Portland,  Maine.  Granite  State  says  that 
it  receives  up  to  31,036  MMBtu  a  day 
at  the  border  into  the  leased  pipeline, 
which  is  immediately  resold  to  Bay 
State  and  Northern  Utilities,  and 
transported  for  their  accounts  over  the 
leased  pipeline  and  pipeline  facilities 
owned  by  Granite  State. 

Granite  State  also  states  that  the 
proposed  2  Bcf  LNG  facility  will 
provide  the  necessary  gas  supply  to 
maintain  gas  deliveries  to  Northern 
Utilities  after  the  expiration  of  the 
extended  Portland  Pipe  Line  lease  on 
March  31, 1997.  The  LNG  tank  will  be 
filled  with  LNG  purchased  and  stored 
for  the  account  of  Northern  Utilities. 
Northern  Utilities  intends  to  purchase 
its  LNG  supply  from  Distrigas  of 
Massachusetts  Corporation  (DOMAC) 
and  take  delivery  at  DOMAC's  marine 
terminal  in  Everett,  Massachusetts,  in 
cryogenic  tank  trucks  for  over-the-road 
transportation  to  the  site  of  the  facility 
in  the  Town  of  Wells.  Granite  State  says 
that  it  will  construct  the  facility,  which 
is  estimated  to  cost  $44,221,000,  and 
store  and  vaporize  the  LNG  for  Northern 
Utilities  pursuant  to  a  new  incremental 
Rate  Schedule  LNG-1  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
which  is  submitted  with  its  application. 
Granite  State  proposes  to  finance  the 
construction  phase  of  the  LNG  facility 
with  short-term  loans,  and  permanent 
financing  will  consist  of  long-term  loans 
and  equity  contributed  by  its  parent, 
Bay  State. 

The  projected  date  for  the  receipt  and 
storage  of  LNG  for  the  account  of 
Northern  Utilities  is  September  1997. 
Granite  State  further  says  that, 
coincidental  with  the  in-service  date,  it 
will  increase  the  firm  transportation 
service  for  Northern  Utilities  under  Rate 
Schedule  FT-NN  from  28,768  Dth  per 
day  to  78,770  Dth  per  day,  reflecting  the 
fransportation  of  the  vaporized  gas  in  its 
pipeline. 


Because  the  configuration  of  its 
operations  will  change  significantly 
after  the  expiration  of  the  Portland  Pipe 
Line  lease  on  March  31, 1997,  and  Bay 
State's  actual  use  of  Granite  State's 
pipeline  system  will  be  reduced.  Granite 
State  says  that  it  will  abandon  its 
existing  Rate  Schedule  FT-NN  and  Rate 
Schedule  FT-1  services  for  Bay  State 
and  substitute  a  new  Rate  Schedule  FTX 
which  will  reflect  the  on-going  use  of  its 
system  by  Bay  State. 

Granite  State's  application  contains 
an  estimated  initial  Deliverability 
Charge,  a  Capacity  Charge  and  a 
Vaporization  Charge  for  its  firm  Rate 
Schedule  LNG-1  service,  and  an 
estimated  rate  for  interruptible  storage 
and  vaporization  service  based  on  the 
cost  of  service  for  operating  and 
maintaining  the  LNG  facility.  Granite 
State  says  that  Northern  Utilities  will 
own  all  the  LNG  in  the  tank  (except  for 
the  heel),  and  Granite  State's  entire 
initial  capability  to  store  and  deliver 
vaporized  LNG  as  proposed  in  the 
application  would  be  required  by 
Northern  Utilities  as  a  replacement 
supply  of  gas  after  March  31,  1997, 
barring  another  extension  of  the 
Portland  Pipe  Line  lease.  Granite  State 
also  says  that  it  will  not  offer  Rate 
Schedule  LNG-1  service  to  other 
customers  on  a  firm  basis.  Granite  State 
further  says  that  it  operates  as  a 
restructured  pipeline  under  Part  284  of 
the  Commission's  regulations  and 
intends  to  offer  interruptible  storage, 
vaporization  and  transportation 
utilizing  the  LNG  facility.  According  to 
Granite  State,  ninety  days  before  the  in- 
service  date  of  the  LNG  facility,  it  will 
file  initial  rates  with  the  Commission  for 
its  incremental  Rate  Schedule  LNG-1 
service. 

Comment  date:  March  27,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Company 

[Docket  No.  CP95-224-OOOI 

Take  notice  that  on  February  23,  1995, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-224-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
bi-directional  facilities  in  Acadia  Parish, 
Louisiana  to  be  used  for  receipt  and 
delivery  of  natural  gas  under 
Trunkline's  blanket  certificate 
authorizations  issued  in  Docket  Nos. 
CP83-84-000  and  CP86-586-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

'Trunkline  proposes  to  construct  and 
operate  a  16-inch  tee-tap  and  16-inch 
pipe  valve  on  its  Line  300-1-26" 
located  in  Acadia  Parish,  Louisiana. 
Trunkline  states  that  it  would  also 
install  50  feet  of  16-inch  pipeline 
extending  from  the  tee-tap  to  its  right- 
of-way.  Trunkline  mentions  it  would 
use  these  facilities  to  inject  and 
withdraw  up  to  300  MMCF  of  gas  per 
day  at  the  LAl  Storage  Field  owned  by. 
Egan  Gas  Storage  Company,  Inc  (Egan). 
Tnmkline  asserts  that  the  $195,000  cost 
of  its  proposed  facilities  would  be 
reimbursed  by  Egan.  Trunkline  also 
states  that  Egan  would  install  and  own 
1,100  feet  of  16- inch  pipeUne  and  a  new 
metering  and  regidating  station  to 
enable  Trunkline  to  use  the  LAI  Storage 
Field. 

Comment  date:  April  20, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Mojave  Pipeline  Company  and  Kem 
River  Gas  Transmission  Company 

[Docket  No.  CP95-229-000] 

Take  notice  that  on  March  1, 1995, 
Mojave  Pipeline  Company  (Mojave), 
P.O.  Box  10269,  Bakersfield,  Cahfomia 
93389,  and  Kem  River  Gas 
Transmission  Company  (Kem  River), 
295  Chipeta  Way,  Sah  Lake  City,  Utah 
84158,  filed  in  Docket  No.  CP95-229- 
000  a  joint  request  pursuant  to  Sections 
157.205, 157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212  and  157.216)  for  authorization 
for  Kem  River  to  abandon  by  transfer  to 
Mojave  and  for  Mojave  to  own  and 
operate  a  4/11  interest  in  certain  tap, 
metering  and  appurtenant  facihties  for 
the  delivery  of  gas  to  Bear  Mountain 
Limited  at  a  point  located  in  the  City  of 
Bakersfield,  California,  under  Kem 
River's  and  Mojave's  blanket  certificates 
issued  in  Docket  Nos.  CP89-2048  and 
CP89-002,  respectively,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"The  applicants  state  that  the  portion 
of  Kem  River  and  Mojave's  facilities 
that  nms  from  Daggett,  California  to  the 
terminal  points  in  Kem  Coimty  is 
jointly-owned  by  Kern  River  and  Mojave 
as  tenants-in-common  (Common 
Facilities).  The  applicants  also  state  that 
on  October  28,  1994,  Kem  River  made 
a  prior  notice  filing  in  Docket  No.  CP95- 
44-000  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  to  construct,  own  and 
operate  the  Bear  Mountain  Delivery 
Point.  It  is  further  stated  that  no  person 


filed  a  protest  within  the  time  specified 
by  the  Commission's  Regulations,  thus 
Kem  River  has  obtained  the  necessary 
authorization  through  the  operation  of 
Sections  157.205  and  157.212. 

The  applicants  state  that  the  instant 
filing  is  necessary  to  implement  a 
subsequent  agreement  between  Mojave 
and  Kem  River  to  transfer  a  4/11 
ownership  interest  in  the  Bear  Mountain 
Delivery  Point  facilities  to  Mojave.  It  is 
stated  that  this  transfer  will  provide  for 
the  same  percentage  ownership  in  the 
Bear  Mountain  Delivery  Point  facihties 
that  currently  exists  for  the  Common 
Facilities,  including  all  existing  delivery 
points  located  on  and  included  within 
the  Common  Facilities.  The  applicants 
state  that  the  transfer  will  conform 
ownership  interests  in  the  Bear 
Mountain  Delivery  Point  to  all  other 
Common  Facility  deUvery  points  and 
will  thereby  facilitate  uniform  cost 
allocations  and  accounting  treatment  of 
the  Common  Facihties  pursuant  to  the 
Construction,  Operation  and 
Maintenance  Agreement  (COM 
Agreement)  among  Mojave,  Kem  River 
and  Mojave  Pipeline  Operating 
Company  (MPOC).  In  order  to  effectuate 
this  transfer,  Kem  River  requests  that  it 
be  authorized  to  abandon  by  transfer  to 
Mojave,  and  Mojave  requests  that  it  be 
authorized  to  acquire  from  Kem  River 
and  to  own  and  operate,  a  4/11  interest 
in  the  Bear  Mountain  Delivery  Point 
facilities.  It  is  stated  that  following 
transfer  of  the  4/1 1  interest  in  the 
facihties,  both  Kem  River  and  Mojave 
shippers  will  be  permitted  to  deliver  gas 
to  Bear  Mountain,  in  accordance  with 
the  provisions  of  the  COM  Agreement 
regarding  delivery  points  located  on  the 
Common  Facilities. 

It  is  stated  that  follov^ring  completion 
of  construction,  the  Bear  Mountain 
Delivery  Point  will  consist  of  a  6-inch 
tap,  a  meter  station  with  two  4-inch 
meter  tubes  and  appurtenant  facilities, 
and  an  150-foot  section  of  6-inch  lateral 
pipeline  located  immediately 
dowTistream  of  the  meter  station. 

It  is  stated  that  the  deliver  point  will 
have  a  nominal  design  capacity  of 
12,500  Mcf  per  day.  It  is  further  stated 
that  the  delivery  point  will  be  operated 
and  maintained  on  behalf  of  Mojave  and 
Kem  River  by  MPOC  as  operator  of  the 
Common  Facilities  pursuant  to  the  COM 
Agreement. 

Comment  date:  April  20,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP95-230-O001 

Take  notice  that  on  March  1, 1995, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 


Colorado  80944,  filed  a  request  with  the 
Commission  in  Docket  No.  CP95-230- 
000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  a  sales  meter  station  in  Las 
Animas  County,  Colorado,  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP83-2 1-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

CIG  proposes  to  abandon  its  Trinidad 
Power  Plant  Sales  Meter  Station  ^  by 
sale  to  the  City  of  Trinidad.  CIG  sUtes 
that  it  would  sell  the  meter  station  to 
the  City  of  Trinidad  at  the  net  book 
value  of  $1,314.  CIG  would  continue  to 
deliver  natural  gas  to  the  Qty  of 
Trinidad  via  the  meter  station  following 
the  sale  of  the  facilities. 

Comment  date:  April  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ozark  Gas  Transmission  System 

[Docket  No.  CP95-231-O0OJ 

Take  notice  that  on  March  1, 1995, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Avenue,  Dallas, 
Texas  75201  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  requesting 
permission  and  approval  to  abandon 
service  rendered  to  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  Ozark's  Rate  Schedule  T-1, 
certificated  in  Docket  No.  CP78-532.3  In 
addition,  in  its  application,  Ozark 
requests  permission  and  approval  to 
charge  Columbia  a  negotiated  Exit  Fee 
in  consideration  for  Ozark's  agreement 
to  the  early  termination  and 
abandonment  of  Ozark's  Rate  Schedule 
T-1  service  for  Columbia,*  and  to  the 
extent  authority  is  necessary,  to  refund 
excess  deferred  income  taxes  that  Ozark 
owes  or  will  owe  to  Columbia  and  to 
receive  from  Columbia  payment  of 
previously  unpaid  demand  charges 
owed  to  Ozark.  The  proposed 
abandonment  of  service  would  be 
effective  upon  the  date  both  the 
Bankruptcy  Court  ^  and  the  Commission 
have  issued  final  orders  approving  a 
Stipulation  negotiated  between 
Columbia  and  Ozark  dated  December  9, 
1994  in  form  and  substance  satisfactory 
to  Ozark  and  Columbia.  The  Stipulation 
is  pending  before  the  Commission  in 


2  See  order  at  22  FPC  828  (1959). 

'See,  16  FERC  1  61,099  (1981). 

*  Ozark  states  the  contract  expires  Februarv  28, 
1997. 

'  Ozark  states  that  all  obligations  of  Columbia  are 
subject  to  Chapter  11  procedures  in  Case  Nos.  91- 
803  and  91-604  in  the  United  States  Bankruptcy 
Court  for  the  District  of  Delaware. 
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Docket  No.  RP95-98-000.*  The 
application  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Ck). 

(Docket  No.  CP95-234-0001 

Take  notice  that  on  March  1, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
234-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  delivery  point  facilities  in 
Essex  County,  Massachusetts  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  install,  own, 
operate,  and  maintain  data  acquisition 
and  control  equipment,  one  six-inch  hot 
tap  assembly,  approximately  2,100  feet 
of  8  inch  pipe,  and  measurement 
facilities  in  order  to  deliver  gas  to 
Colonial  Gas  Company. 

Comment  date:  April  20, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


'Filed  December  20. 1994. 


Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  95-6079  Filed  3-10-95:  8:45  am] 
BILLING  CODE  6717-01-P 


Pocket  No.  GT95-27-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Flowthrough  of 
Account  No.  858  Refund 

March  7, 1995. 

Take  notice  that  on  March  3, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted 
worksheets  reflecting  the  proposed 
flowthrough  of  an  Account  No.  858 
refund  received  by  MRT  from 
Panhandle  Eastern  Pipe  Line  Company. 

MRT  states  that  subject  to  the  receipt 
of  Commission  approval  it  proposes  to 
refund  by  check  on  April  7, 1995,  each 
customer's  respective  portion  of  the 
refund  including  interest  through  April 
6, 1995. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's  former 
jurisdictional  sales  customers  and  the 


state  commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  14, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  95-6035  Filed  3-10-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 86-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Report  on  Storage  Utilization 

March  7, 1995. 

Take  notice  that  on  March  1, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  its 
report  on  storage  utilization  during  the 
first  year  of  Natural's  operation  under 
Order  Nos.  636,  et  seq. 

Natural  states  that  the  report  is 
responsive  to  four  specific  requirements 
set  out  in  Natural's  restructuring  orders 
in  Docket  No.  RS92-45. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  Natural's 
customers,  and  the  parties  in  Docket  No. 
RS92-45-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  10426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  28, 1995.- 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  95-6036  Filed  3-10-95:  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-343-004] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

March  7, 1995. 

Take  notice  that  on  March  2, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  February  1, 
1995: 

Second  Sub  Original  Sheet  No.  9 
Substitute  Original  Sheet  No.  35 
Original  Sheet  No.  35A 
Substitute  Original  Sheet  No.  127 
Original  Sheet  No.  127A 
Substitute  Original  Sheet  No.  215 
Original  Sheet  No.  215A 
Substitute  Original  Sheet  No.  225 
Substitute  Original  Sheet  No.  226 
Original  Sheet  No.  226A 
Substitute  Original  Sheet  No.  236 

NGT  is  modifying  Sections 
5.7(c)(ii)(3),  10.1, 10.3,  and  14.1  of 
NGT's  General  Terms  and  Conditions, 
and  Section  2.4  of  Rate  Schedule  PS,  in 
compliance  with  the  Commission's 
January  31, 1995  Order  Ruling  on  Tariff 
Terms  and  Conditions  in  this  matter. 
The  modification  of  Section  2.4  of  Rate 
Schedule  PS  and  Section  5.7(c)(ii)(3) 
permits  shippers  to  net  monthly 
imbalance  volumes  across  zones.  The 
modification  of  Section  14.1  deletes 
language  providing  for  a  set-off  by  NGT 
against  amounts  owed  to  its  shippers. 
The  revisions  to  Sections  10.1  and  10.3 
clarify  sections  of  the  General  Terms 
and  Conditions  dealing  with  the 
acceptance  of  service  requests  and 
nominations  and  with  changes  in 
economic  value  under  service 
agreements. 

NGT  is  also  revising  Section  3.1(e)  of 
Rate  Schedule  FT  and  its  NNTS  Out-of- 
Zone  Adjustment  rates  to  correct  an 
error  that  would  have  resulted  in 
overcharges. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  14, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-6037  Filed  3-10-95:  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-1 99-000] 

NorAm  Gas  Transmission  Co.:  Notice 
of  Filing 

March  7, 1995. 

Take  notice  that  on  March  2, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  April  1, 1995: 

Second  Revised  Sheet  No.  13 

NGT  states  that  these  tariff  sheets  are 
filed  in  compliance  with  Section  5.7(c) 
(ii)  (2)  (B),  Second  Revised  Sheet  Nos. 
214  and  215  of  NGT's  tariff. 

Pursuant  to  said  tariff  provision,  the 
proposed  tariff  sheets  adjust  NGT's 
cashout  balancing  revenue  credit  for  the 
period  October  through  December  1994. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  14, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|PR  Doc.  95-6038  Piled  3-10-95:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-1 98-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Petition  for  Grant  of  Expedited  Limited 
Waiver  of  Tariff 

March  7,  1995. 

Take  notice  that  on  March  7,  1995, 
pursuant  to  Rule  207(a)(5)  of  the 


Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207(a)(5), 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
Petition  for  Grant  of  Expedited  Limited 
Waiver  of  Tariff. 

Northwest  seeks  waiver  of  Section 
25.3(a)  of  the  General  Terms  and 
Conditions  addressing  posting  of 
available  pipeline  capacity  and  Section 
11.3  of  Rate  Schedule  TF-1  addressing 
the  availability  for  receipt  and  delivery 
changes  of  capacity  associated  with 
expiration  of  a  firm  transportation 
contract,  both  set  forth  in  Third  Revised 
Volume  No.  1  of  Northwest's  FERC  Gas 
Tariff,  as  well  as  waiver  of  any  other 
necessary  tariff  provisions,  in  order  to 
allow  Northwest  to  repost  the 
availability  of  25,000  MMBtu/day  of 
capacity  and  to  defer  disposition  of  such 
capacity  until  after  March  20,  1995. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  sections 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  14, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-6039  Filed  3-10-95:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CP95-232-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Application 

March  7, 1995. 

Take  notice  that  on  March  1, 1995, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Avenue.  LB-10, 
Dallas,  Texas  75201,  filed  in  Docket  No. 
CP95-232-000,  an  application  pursuant 
to  Section  7  (b)  and  (c)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  the  transportation 
of  natural  gas  for  Tennessee  Gas 
Pipeline  Company  (Tennessee)  under 
Rate  Schedule  T-1,  and  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  acquisition  of  a  lateral 
line  from  Tennessee  and  the  charge  of 
an  Exit  Fee  in  consideration  for  Ozark's 
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agreement  to  the  early  termination  of 
transportation  of  transportation  service 
under  Rate  to  the  early  termination  of 
transportation  service  under  Rate 
Schedules  T-1,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Ozark  states  that  pursuant  to  a 
Transportation  Agreement  between 
Ozark  and  Tennessee  dated  March  1. 
1982,  (Agreement),  Ozark  provides 
Tennessee  firm  transportation  of  a 
maximum  daily  volume  of  fifty  percent 
of  Ozark's  capacity  or  85,000  Mcf  per 
day  under  Ozark's  Rate  Schedule  T-1. 
Ozark  states  that  Columbia  Gas 
Transmission  Corporation  (Columbia)  is 
entitled  to  the  remaining  fifty  percent  of 
Ozark's  capacity  under  Rate  Schedule 
T-1.  Ozark  asserts  that  the  Agreement 
expires  on  February  28,  1997.  Ozark 
further  asserts  that  Order  No.  636 
virtually  eliminated  Tennessee's 
merchant  function  and  thereby  stranded 
Tennessee's  capacity  on  Ozark. 

Ozark  states  that  pursuant  to  a 
Stipulation  dated  December  9, 1994, 
Ozark  and  Tennessee  agreed  to  the 
terms  and  conditions  for  the  early 
termination  of  the  Agreement.  Ozark 
states  the  terms  of  the  Stipulation 
include  Ozark's  abandonment  of  service 
to  Tennessee  under  Rate  Schedule  T-1, 
Ozark's  acquisition  of  Tennessee's  X3- 
100  lateral  line;  and  Ozark's  charging 
Tennessee  a  negotiated  exit  fee.  Ozark 
requests  authority  to  implement  the 
terms  of  the  Stipulation.  Ozark  states 
that  the  Stipulation  would  be  effective 
upon  the  date  the  Commission  has 
issued  final  orders  approving  without 
modification  both  this  Stipulation  emd 
the  stipulation  between  Ozark  and 
Columbia  also  dated  December  9, 1994, 
setting  forth  the  terms  and  conditions  of 
Ozark's  abandonment  of  firm 
transportation  to  Columbia  under  Rate 
Schedule  T-1 .  Ozark  further  states  that 
Tennessee  filed  in  Docket  No.  RP95-144 
on  January  27, 1995  for  approval  of  the 
Stipulation  and  Columbia  filed  in 
Docket  No.  RP95-98  on  December  20, 
1994  for  approval  of  the  stipulation 
between  Ozark  and  Columbia. 

Ozark  requests  that  the  order 
approving  the  Stipulation  authorize 
under  specific  circumstances  the 
reinstatement  of  the  Agreement;  service 
under  the  Agreement;  and  Ozark's 
minimum  bill  and  demand  charges. 

Ozark  states  that  the  proposed  Exit 
Fee  would  be  calculated  using  a  formula 
set  forth  in  the  Stipulation.  Ozark 
further  states  the  amount  which 
Tennessee  would  be  obligated  to  pay 
pursuant  to  the  Exit  Fee  formula  would 
depend  on  the  date  the  Stipulation 


becomes  effective  and  the  amount  of 
excess  capacity  at  that  time. 

Ozark  states  that  the  X3-100  lateral 
line  consists  of  4.76  miles  of  12-inch 
line  that  interconnects  Ozark  with  Texas 
Eastern  Transmission  Corporation. 
Ozark  states  that  Tennessee  would  no 
longer  have  any  use  for  this  line  after 
the  abandonment  of  Ozark's  service  to 
Tennessee.  Ozark  proposes  to  acquire 
the  line  from  Tennessee  at  a  price  equal 
to  the  lower  of  $1.7  million  or  the  actual 
net  book  value  of  the  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
28. 1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate,  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  won  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ozark  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-6040  Filed  3-10-95;  8:45  am) 

BILLING  CODE  STU-OI-M 


[Docket  No.  RP93-65-004] 

Trailblazer  Pipeline  Co.;  Notice  of 
Refund  Report 

March  7. 1995. 

Take  notice  that  on  February  16.  1995. 
Trailblazer  Pipeline  Company 
(Trailblazer)  filed  its  Report  of 
Distribution  of  Refunds  for  Docket  No. 
RP93-55  for  the  period  August  1.  1994 
through  October  31,  1994. 

Trailblazer  states  that  the  refund  was 
made  in  compliance  with  the  provisions 
of  Article  2.4  of  the  Stipulation  and 
Agreement  (Settlement)  filed  on  August 
19,  1994  in  the  above-referenced 
proceeding  and  was  approved  by  a 
Commission  order  issued  October  31, 
1994.  On  December  30.  1994. 
Trailblazer  paid  its  jurisdictional 
customers  the  refunds  owed  to  them. 

Trailblazer  states  that  copies  of  the 
filing  were  served  upon  each  of 
Trailblazer's  jurisdictional  customers, 
intervenors  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance 
v«th  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  14, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-6041  Filed  3-10-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER95-245-000] 

West  Texas  Utilities  Co.;  Notice  of 
Filing 

March  7. 1995. 

Take  notice  that  on  March  3, 1995, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  amendment  to  its 
Coordination  Sales  Tariff,  filed 
November  30. 1994.  Under  the 
Coordination  Sales  Tariff,  WTU  will 
make  Economy  Energy,  Short-Term 
Power  and  Energy.  General  Purpose 
Energy  and  Emergency  Service  available 
to  customers  upon  mutual  agreement. 
The  amendment  lowers  the  rate  for 
purchase  and  resale  transactions. 

WTU  has  asked  for  an  effective  date 
of  January  31. 1995.  Copies  of  this  filing 
were  served  on  the  Public  Utility 


Commission  of  Texas  and  are  available 
for  public  inspection  at  WTU's  offices  in 
Abilene,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  17.  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-6042  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  6717-01-M 


Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  95-15:  Human 
Genome  Program — Ethical,  Legal,  and 
Social  Implications 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  in  support  of  the  Ethical, 
Legal,  and  Social  Implications  (ELSI) 
subprogram  of  the  Human  Genome 
Program  (HGP).  The  HGP  is  a 
coordinated,  multidisciplinary,  goal- 
oriented,  research  effort  aimed  at 
improving  technologies  that  will  lead  to 
a  detailed  understanding  of  the  human 
genome  at  the  molecular  level.  This 
particular  research  notice  encompasses 
research  grants  that  address  ethical, 
legal,  and  social  issues  that  may  arise 
from  the  use  of  information  and 
knowledge  resulting  from  the  HGP. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  July  13,  1995,  to  be 
accepted  for  merit  review  in  September 
1995  and  to  permit  timely  consideration 
for  award  in  Fiscal  Year  1996. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-15 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 


Research.  Acquisition  and  Assistance 
Management  Division.  ER-64  (GTN). 
Washington.  D.C.  20585.  Attn:  Program 
Notice  95-15.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicantr  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division.  ER-64,  19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell,  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN). 
Office  of  Energy  Research.  U.S. 
Department  of  Energy.  Washington.  D.C. 
20585. (301)  903-6488. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
encourages  the  submission  of 
applications  to  conduct 
multidisciplinary.  empirical  research  on 
privacy  issues  from  the  creation,  use, 
maintenance,  and  disclosure  of  genetic 
information.  This  may  include  (but  is 
not  limited  to)  issues  of  ownership  and 
control  of  genetic  information  and  the 
protection  of  the  privacy  of  genetic 
information  in  various  settings 
including  the  workplace.  Applications 
should  demonstrate  knowledge  of  the 
relevant  literature  and  should  include 
detailed  plans  for  the  gathering  and 
analysis  of  factual  information  and  the 
exploration  of  the  specific  issues  of 
interest.  All  applications  should 
include,  where  appropriate,  detailed 
discussion  of  human  subjects  protection 
issues;  e.g.,  storage  of,  manipulation  of, 
and  access  to  data.  Where  appropriate, 
provisions  to  ensure  the  inclusion  of 
women,  minorities,  and  potentially 
disabled  individuals  must  be  described, 
unless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  research 
applications  should  address  the  issue  of 
efficient  dissemination  of  results  to  the 
widest  appropriate  audience. 
The  DOE  is  also  soliciting 
applications  for  the  preparation  and 
dissemination  of  educational  materials 
in  any  appropriate  medium  that  will 
enhance  public  understanding  of  both 
the  scientific  aspects  and  the  ethical, 
legal,  and  social  aspects  of  the  HGP.  In 
addition,  the  DOE  is  encouraging 
applications  for  the  support  of 
conferences  focusing  on  specific  issues 
or  areas  of  concern  related  to  the  ethical, 
legal,  and  social  implications  of  the 
HGP.  This  may  include  (but  is  not 
limited  to)  implications  of  advances  in 
the  genetic  characterization  of  complex 
traits  and  diseases.  Educational  and 
conference  applications  should  also 


demonstrate  awareness  of  the  relevant 
literature,  and  include  detailed  plans  for 
the  accompUshment  of  project  goals, 
including,  where  appropriate,  video 
productions.  In  the  case  of  applications 
that  propose  the  production  of  series  for 
broadcast,  audiovisuals  or  other 
educational  materials,  the  DOE  strongly 
recommends  that  samples  of  previous 
similar  work  by  the  producers  and 
writers  be  submitted  along  with  the 
application.  In  the  case  of  all 
educational  activities,  the  DOE  strongly 
recommends  inclusion  of  assessments  of 
effectiveness  of  the  proposed  activities. 
In  the  case  of  all  conferences,  a  fairly 
detailed  and  complete  roster  of 
committed  speakers  is  necessary.  At  the 
completion  of  the  conference,  a 
summary  or  report  is  required. 
Educational  and  conference 
applications  must  also  demonstrate 
awareness  of  the  need  to  reach  the 
widest  appropriate  audience. 

Potential  appHcants  are  strongly 
encouraged  to  submit  a  brief 
preapplication,  in  accordance  with  10 
CFR  600.10(d)(2),  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  DOE's  Human 
Genome  Program.  Preapplications 
referencing  Program  Notice  95-15 
should  be  received  by  April  13, 1995, 
and  sent  to  Dr.  Daniel  W.  Drell,  Office 
of  Health  and  Environmental  Research, 
ER-72  (GTN),  Washington,  D.C.  20585. 
Telephone  and  FAX  numbers  are 
required  parts  of  the  preapplication.  and 
electronic  mail  addresses  are  desirable. 
A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  of  a  formal  application 
generally  will  be  communicated  within 
30  days  of  receipt. 

It  is  anticipated  that  approximately 
$700,000  will  be  available  for  grant 
awards  during  FY  1996.  contingent 
upon  availability  of  appropriated  funds. 
Multiple-year  funding  of  grant  awards  is 
expected  and  is  also  contingent  upon 
availability  of  funds.  Previous  awards 
have  ranged  from  $60,000  per  year  up 
to  $500,000  per  year  with  terms  from 
one  to  three  years;  most  awards  average 
about  $200,000  per  year  for  two  or  three 
years.  Similar  award  sizes  are 
anticipated  for  new  grants. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  Part  605.  The 
Application  Guide  is  available  from  the 
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U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
Health  Effects  and  Life  Sciences 
Research  Division,  ER-72  (GTN), 
Washington,  D.C.  20585.  Telephone 
requests  may  be  made  by  calling  (301) 
903-6488. 

As  part  of  its  grant  regulations,  ER 
requires  at  10  CFR  605.11(b)  that  a 
grantee  funded  by  ER  and  performing 
research  involving  recombinant  DNA 
molecules  and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  (51  FR  16958,  May  7, 1986) 
or  such  later  revision  of  those  guidelines 
as  may  be  published  in  the  Federal 
Register. 

The  dissemination  of  materials  and 
research  data  in  a  timely  manner  is 
essential  for  progress  towards  the  goals 
of  the  DOE  Human  Genome  Program. 
The  OHER  requires  the  timely  sharing  of 
resources  and  data.  Applicants  should, 
in  their  applications,  discuss  their  plans 
for  disseminating  research  results  and 
materials  that  may  include,  where 
appropriate,  publication  in  the  open 
literature,  wade-scale  mailings,  etc. 
Once  OHER  and  the  applicant  have 
agreed  upon  a  distribution  plan,  it  will 
become  part  of  the  award  conditions. 
Funds  to  defray  the  costs  of 
disseminating  results  and  materials  are 
allowable;  however,  such  requests  must 
be  sufficiently  detailed  and  adequately 
justified.  Apphcants  should  also 
provide  time  lines  projecting  progress 
toward  achieving  proposed  goals. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 
D.  D.  Mayhew. 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

[FR  Doc.  95-6107  Filed  3-10-95:  8:45  am] 
BILUNG  CODE  MSO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5169-7] 

Acid  Deposition  Standard  Feasibility 
Study 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  on  draft  report. 

summary:  EPA  announces  a  21-day  (3 
week)  extension  of  the  public  comment 
period  for  the  draft  report  entitled  The 
Acid  Deposition  Standard  Feasibility 


Study.  The  report  is  required  by  Section 
404.  Appendix  B  of  the  Clean  Air  Act 
(CAA).  The  extension  l}egins  on  March 
12,  1995,  the  day  after  the  original  30- 
day  public  comment  period  is  due  to 
expire,  and  will  expire  on  April  1, 1995. 
ADDRESSES: 

Availability:  To  obtain  a  copy  of  the 
draft  Report  to  Congress  contact  the 
Office  of  Air  and  Radiation  Docket  and 
Information  Center  at  202-260-7548  or 
202-260-7549  or  by  fax  at  202-260- 
4400.  Refer  to  Docket  #  AR-95-01. 

Comments:  Written  statements  should 
be  submitted  (in  duplicate  if  possible) 
to:  Rona  Bimbaum,  Acid  Rain  Division 
(6204-J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rona  Bimbaum,  Acid  Rain  Division 
(6204-J),  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation. 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  Telephone  (202)  233-9076. 

Dated:  March  6.  1995. 
Brian  J.  McLean. 
Director,  Acid  Rain  Division. 
(FR  Doc.  95-5985  Filed  3-9-95;  8:45  ami 
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[FRL-6170-8] 

Acid  Rain  Program:  Notice  of  Final 
New  Unit  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  new  unit 
exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  five-year 
new  unit  exemptions  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  part  72)  to  the  following  9 
utility  imits  at  4  plants  in  Minnesota: 
Alliant  Techsystems  unit  1;  Blue  Earth 
Water  and  Light  Department  units  7,  8, 
and  9;  United  Health  Care  units  1  and 
2;  and  United  Hospital  units  5,  6,  and 
7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Batka  at  (312)  353-7316,  EPA 
Region  5,  Ralph  H.  Metcalfe  Federal 
Bldg.,  77  West  Jackson  Blvd.,  Chicago. 
IL  60604. 

Dated:  February  24, 1995. 
Brian  J.  McLean. 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

|FR  Doc.  95-6109  Filed  3-10-95;  8:45  am] 
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[WH-FLR-517a-7] 

Tribal  Assistance;  Grants  for 
Wastewater  Facility  Construction  for 
Native  American  Tribes  Under  Section 
518(c)  of  the  Clean  Water  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Changes  in  the 
Guidelines  for  Applying  for  Grants  from 
the  Indian  Set-Aside  Program. 

SUMMARY:  This  notice  announces:  the 
use  of  the  Sanitary  Deficiency  System 
(SDS)  of  the  Indian  Health  Service  (IHS) 
for  determining  priorities  and  selecting 
projects  for  funding  under  the  Indian 
Set- Aside  (ISA)  Program;  and  the 
availability  of  an  Addendum  detailing 
changes  in  the  process  for  applying  for 
grants  from  the  ISA  program. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sylvia  Bell,  Municipal  Support 
Division,  Office  of  Wastewater 
Management  (202)  260-7255. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management, 
manages  an  Indian  Set-Aside  Grant 
Program  under  Section  518(c)  of  the 
Clean  Water  Act.  Public  Law  102-389 
allows  the  Administrator  to  reserve  up 
to  one-half  of  one  percent  of  the  funds 
appropriated  for  Fiscal  Year  1993  and, 
thereafter,  from  the  State  Revolving 
Fund  for  making  grants  to  Indian  Tribes 
and  Alaska  Native  Villages.  The  grants 
are  for  construction  of  wastewater 
treatment  facilities.  The  SDS,  which  is 
the  current  IHS  system  of  identifying 
wastewater  treatment  needs  and  costs, 
will  be  used  to  determine  priorities  and 
to  select  projects  to  receive  funding  for 
Fiscal  Year  1995  and  thereafter.  The 
Addendum  to  the  "Guidelines  for 
Applying  for  Grants  from  the  Indian  Set- 
Aside  Program"  details  several  changes 
in  the  ISA  Program  as  a  result  of  EPA's 
adoption  of  the  SDS.  The  Addendum 
may  be  obtained  by  calhng  Sylvia  Bell 
at  (202)  260-7255. 

Dated:  March  6, 1995. 
Robert  Perciasepe, 

Assistant  Administrator  Office  of  Water. 
[FR  Doc.  95-6111  Filed  3-10-95;  8:45  am] 
BILLING  CODE  6560-60-P 


[FRL-5169-1] 

Report  on  the  Status  of  Urban  Area 
Source  Research  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
public  availability  of  an  EPA  report 


titled  "EPA's  Urban  Area  Source 
Research  Program — A  Status  Report  on 
Preliminary  Research."  The  Clean  Air 
Act  calls  for  EPA  to  produce  this  report. 

DATES:  This  report  will  be  available  at 
the  addresses  indicated  t)elow  on  March 
13.  1995. 

ADDRESSES:  Copies  of  the  report  may  be 
obtained  by  writing  or  phoning:  March 
13, 1995  to  April  15, 1995: 

Ms.  Gloria  J.  Koch,  Technical 
Information  Officer,  Atmospheric 
Research  and  Exposure  Assessment 
Laboratory  (MD-75),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
Telephone:  919-541-4109 

After  April  15,  1995:  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  Springfield,  VA 
22161. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  T.  Cupitt,  Director,  Methods 
Research  and  Development  Division, 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory  (MD-77),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
Telephone:  919-541-2454. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
announcing  the  public  availability  of  a 
report  titled  "EPA's  Urban  Area  Source 
Research  Program — A  Status  Report  on 
Preliminary  Research."  The  report  was 
called  for  under  section  112(k)  of  the 
Clean  Air  Act,  42  U.S.C.  7412(k). 
Issuance  of  the  report  does  not  represent 
final  agency  action. 

The  report  summarizes  the  status  of 
the  Agency's  urban  area  source  research 
program.  "The  report  presents  the 
preliminary  research  findings  on  area 
sources  of  hazardous  air  pollutants 
located  in  urban  areas.  The  report  does 
not  make  EPA  policy  determinations 
about  area  sources  as  possible  sources  of 
hazardous  air  pollutants  and  does  not 
affect  any  legal  rights  or  impose  any 
obligations.  Information  collected 
through  the  research  program  will  be 
considered  by  the  Administrator  when 
developing  the  national  urban  area 
source  strategy  required  by  Section 
112(k)(3)  of  the  Clean  Air  Act. 

Dated:  March  3, 1995. 
Robert  }.  Huggett, 

Assistant  Administrator  for  Research  and 
Development. 

|FR  Doc.  95-5988  Filed  3-10-95:  8:45  am) 
BILLING  CODE  656fr-60-M 


FEDERAL  RESERVE  SYSTEM 

AMBANC  Corp.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  6, 
1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  AMBANC  Corp.,  Vincennes, 
Indiana;  to  merge  with  First  Robinson 
Bancorp,  Robinson,  Illinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  in  Robinson,  Robinson,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7, 1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-6071  Filed  3-10-95;  8:45  am] 
BILUNG  CODE  6210-01-f 


Larch  Bancorporation,  Inc.,  etal.; 
Acquisition  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanlcing 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  l)enefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  27,  1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Larch  Bancorporation,  Inc., 
Larchwood,  Iowa;  to  acquire  from  its 
subsidiary  Security  Savings  Bank, 
Parchwood,  Iowa,  Security  Insurance 
Agency,  Inwood,  Iowa,  and  thereby 
engage  in  general  insurance  activities  in 
a  town  of  less  than  5,000.  These 
activities  will  be  conducted  in  Inwood, 
Illinois,  pursuant  to  §  225.25(b)(8)(iii)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  acquire  United 
Financial  Bancorp,  Inc.,  Vincennes, 
bidiana,  and  United  Federal  Savings 
Bank  of  Vincennes,  Vincennes,  Indiana, 
and  thereby  engage  in  indirectly 
acquiring,  controlling,  and  operating  a 
federally-chartered  savings  bank, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

2.  Turner  Bancshares,  Inc.,  Belgrade. 
Missouri;  to  acquire  HDJ  Turner 
Company,  Potosi.  Missouri,  previously 
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operating  as  Potosi  Abstract.  Potosi, 
Missouri,  and  thereby  engage  in  the  sale 
of  title  insurance  in  a  town  of  less  than 
5.000.  pursuant  to  §  225.25(b)(8l(iii)  of 
the  Board's  Regulation  Y.  This  activity 
will  be  conducted  in  Potosi,  Missouri. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1 .  First  Ainsworth  Company, 
Ainsworth.  Nebraska;  to  engage  in 
performing  insurance  activities  in  a 
town  having  a  population  not  exceeding 
5.000  pursuant  to  §  225.25(b)(8)(iii)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Bassett, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  7, 1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6072  Filed  3-10-95;  8:45  am] 
BILUNO  CODE  S210-01-f 


Mellon  Bank  Corporation,  Pittsburgh, 
Pennsylvania;  Application  to  Engage 
in  Certain  Nont>anking  Activities 

Mellon  Bank  Corporation.  Pittsburgh. 
Pennsylvania  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)).  to  acquire  the  shares  of 
Mellon  Investment  Products 
Corporation  (Company)  from  its 
subsidiary  bank.  Mellon  Bank.  N.A. 
(Bank),  both  of  Pittsburgh. 
Pennsylvania,  and  to  engage  in  the 
following  activities: 

1)  Underwriting  and  dealing  to  a 
limited  extent  in  municipal  revenue 
bonds  (including  certain  industrial 
development  bonds  and  unrated 
municipal  revenue  bonds),  mortgage- 
related  securities,  consumer-receivable- 
related  securities  and  commercial  paper; 

2)  Underwriting  and  dealing  in  bank- 
eligible  instruments  pursuant  to  12  CFR 
225.25(b)(16); 

3)  Acting  as  agent  in  the  private 
placement  of  securities,  including 
providing  related  advisory  services; 

4)  Acting  as  riskless  principal  in  the 
purchase  and  sale  of  all  types  of 
securities  on  behalf  of  customers; 

5)  Providing  securities  brokerage 
services  pursuant  to  12  CFR 
225.25(b)(15).  including  selling  bank- 
ineligible  securities  underwritten  or 
dealt  in  by  Company  to  retail  customers; 

6)  Providing  investment  advisory 
services  pursuant  to  12  CFR 
225.25(b)(4);  and 


7)  Providing  foreign  exchange 
advisory  and  transactional  services 
pursuant  to  12  CFR  225.25{b)(17). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  bainks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (January  5, 
1984). 

Applicant  maintains  that  the  Board 
previously  has  determined  that  the 
proposed  activities  are  closely  related  to 
banking.  See  12  CFR  225.25  (b)(4),  (15). 
(16)  &  (17);  PNC  Financial  Corp.,  75 
Federal  Reserve  Bulletin  396  (1989) 
(section  20  company  providing 
securities  brokerage  services  to  retail 
customers  with  respect  to  bank- 
ineligible  securities  underwritten  or 
dealt  in  by  the  section  20  company); 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829 
(1989)(acting  as  agent  in  the  private 
placement  of  securities  and  purchasing 
and  selling  securities  on  the  order  of 
investors  as  a  riskless  principal); 
Citicorp,  73  Federal  Reserve  Bulletin 
473  (1987).  aff'd  sub  nom.  Securities 
Industry  Ass'n  v.  Board  of  Governors  of 
the  Federal  Reserve  System.  839  F.2d  47 
(2d  Cir.  1988).  cert,  den.,  486  U.S.  1059 
(1988).  and  Chemical  New  York 


Corporation,  73  Federal  Reserve 
Bulletin  731  (1987)  (undervin-iting  and 
dealing  to  a  limited  extent  in  municipal 
revenue  bonds  (including  certain 
industrial  development  bonds), 
mortgage-related  securities,  consumer- 
receivable-related  securities  and 
commercial  paper);  and  Letter  dated 
December  5,  1994,  to  Bruce  Moland, 
Assistant  General  Counsel,  Norwest 
Corporation,  from  William  W.  Wiles, 
Secretary  of  the  Board  (underwriting 
and  dealing  to  a  limited  extent  in 
unrated  municipal  revenue  bonds). 
Applicant  states  that  it  would  conduct 
the  proposed  activities  in  accordance 
with  the  Board's  orders,  regulations  and 
related  interpretations,  with  two 
exceptions.  In  particular.  Applicant 
proposes  to  establish  up  to  two 
interlocking  directors  between  Bank  and 
Company.  These  directors  would  not  be 
officers  or  employees  of  either  Bank  or 
Company.  Applicant  maintains  that  the 
Board  previously  has  permitted  similar 
interlocks.  See  SunTrust  Banks,  Inc.,  80 
Federal  Reserve  Bulletin  938  (1994). 
Applicant  also  proposes  that  Company 
be  permitted  to  have  offices  in  buildings 
in  which  Bank  also  has  offices. 
Applicant  states  that  it  would  take  a 
number  of  steps  to  ensure  that 
Company's  offices  are  separate  and 
distinct  from  those  of  Bank. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 
Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  enable  Applicant  to  offer  its 
customers  a  broader  range  of  products. 
Applicant  also  maintain  that  its 
proposal  would  not  result  in  any 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles. 


Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C.  20551.  not  later  than  March  29, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  7, 1995. 

JennifBf  J.  Johnson 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-6073  Filed  3-10-95;  8:45  am) 

BILUNG  CODE  621 0-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Solicitation  Procedures 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Notice. 

SUMMARY:  Title  VII  of  the  "Business 
Opportunity  Development  Act  of  1988" 
(PubUc  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1, 1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366)  extended  the 
demonstration  program  until  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  them  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 


competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  warded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  from  January  1, 1994 
to  December  31,  1994.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  April  1,  1995. 
EFFECnVE  date:  April  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom'Wisnowski.  Office  of  GSA 
Acquisition  Policy.  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR  13513. 
March  11. 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
GSA  contracting  activities  w^ill  be  made 
in  accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  15, 16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  1 . 
2.  5,  6.  7.  9  and  the  National  Capital 
Region  in  SIC  Group  15.  Regions  2.  5 
and  9  for  individual  SIC  code  1794,  and 
Regions  1,  3,  4,  5,  7,  9  and  the  National 
Capital  Region  for  individual  SIC  code 
1 796)  shall  be  conducted  on  an 
unrestricted  basis. 

Procurements  for  construction 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1,  2,  5, 
6,  7,  9,  and  the  National  Capital  Region, 
for  individual  SIC  code  1794  in  Regions 
2,  5  and  9,  and  for  individual  SIC  Code 
1796  in  Regions  1,  3,  4,  5,  7,  9,  and  the 
National  Capital  Region,  shall  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  of  obtaining 
competition  for  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  will  be  conducted  on  an 
unrestricted  basis. 

Region  1  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 


New  Hampshire,  Rhode  Island  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  6  encompasses  the  states  of 
Iowa,  Kansas,  Missouri  and  Nebraska. 

Region  7  encompasses  the  states  of 
Arkansas,  Louisiana,  Oklahoma,  New 
Mexico,  and  Texas. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington,  Fairfax,  Loudoun,  and  Prince 
WilHam  In  Virginia. 

Trash/Garbage  Collection  Services  in 
PSC  S205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (all  PSC 
Codes  under  the  Demonstration 
Program): 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Region  4  for  service  code  C119,  and  in 
Region  9  for  service  code  C219)  shall  be 
conducted  on  an  unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  Region  4  for  service  code 
C119  and  in  Region  9  for  service  code 
C219  shall  be  set  aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition 
from  two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurement  will 
be  conducted  on  an  unrestricted  basis. 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina.  South  Carolina. 
Mississippi,  and  Tennessee. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 


UMI 
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Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  March  2, 1995. 

Ida  M.  Ustad, 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  95-6113  Filed  3-10-95;  8:45  ami 
MUJNQ  COOE  6830-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95N-0059] 

Drug  Export;  AbtMtt  HTLV-I/HTLV-II 
EIA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Abbott  Laboratories,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  biological 
product  HTLV-I/HTLV-II  EIA  to 
Australia,  Austria,  Belgium,  Denmark, 
Federal  Republic  of  Germany,  Finland, 
France,  Iceland,  Ireland,  Italy, 
Luxembourg,  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Sweden, 
Switzerland,  and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-594- 
1070. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
that  are  not  currently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 


application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Abbott  Laboratories,  Inc., 
One  Abbott  Park  Rd.,  Abbott  Park,  IL 
60064,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  biological  product  Abbott 
HTLV-I/HTLV-II  EL\  to  Australia, 
Austria,  Belgium,  Denmark,  Federal 
Republic  of  Germany,  Finland,  France, 
Iceland,  Ireland,  Italy,  Luxembourg,  The 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Sweden,  Switzerland,  smdThe 
United  Kingdom.  The  test  is  intended  as 
a  screen  for  donated  blood  to  prevent 
transmission  of  HTLV-I  and  HTLV-II  to 
recipients  of  cellular  blood  products 
and  as  an  aid  in  the  clinical  diagnosis 
of  HTLV-I  and  HTLV-II  related 
diseases.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  January  9, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  23, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  February  28,  1995. 
lames  C.  Simmons, 

Acting  Director.  Office  of  Compliance.  Center 
for  Biologies  Evaluation  and  Research. 
|FR  Doc.  95-6127  Filed  3-10-95;  8:45  am) 

BILUrMS  COOE  416<M)1-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubfic 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hothne  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  nimiber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  annoimced: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  March  15, 
1995, 1:30  p.m..  Food  and  Drug 
Administration,  Nicholson  Lane 
Research  Center,  conference  room  244B, 
5516-B  Nicholson  Lane,  Kensington, 
MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion,  March  15, 1995, 
1:30  p.m.  to  2:35  p.m.;  closed  committee 
deliberations,  2:35  p.m.  to  3:35  p.m.; 
open  public  hearing,  3:35  p.m.  to  4:35 
p.m.,  unless  public  participation  does 
not  last  that  long;  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-350),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-594-6700,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area).  Blood 
Products  Advisory  Committee,  code 
12388. 


General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  oathe  safety,  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee,  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  program  of  the  Laboratory  of 
Hepatitis,  Division  of  Transfusion 
Transmitted  Diseases. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(e)(6)). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
meeting  held  on  March  15, 1995,  due  in 
part  to  scheduling  conflicts.  FDA  is 
giving  less  than  15  days  public  notice  of 
this  Blood  Products  Advisory 
Committee  meeting  because  the  agency 
believes  that  it  is  in  the  public  interest 
to  provide  committee  input  into  the 
FDA  process  for  reviewing  intramural 
research,  even  if  there  is  not  sufficient 
time  for  the  customary  15 -day  public 
notice.  FDA  does  not  believe  it 
appropriate  to  wait  until  the  next 
available  regularly  scheduled  meeting  of 
the  committee  on  June  22  and  23,  1995. 

Each  pubhc  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  horn- 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
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chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubhc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assiu«d  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  ft-om  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 


Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  Ukely  to  significantly 
fiiistrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 
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Dated:  March  8. 1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  95-6126  Filed  3-8-95;  4:20  pm] 

BILLMO  CO06  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ ^_^ 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotUne)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotUne.  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  diaUng  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hothne  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  prehminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  March  17, 
1995,  3  p.m..  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121,  8800  Rockville  Pike, 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion,  3  p.m.  to  4:30 
p.m.;  open  public  hearing,  4:30  p.m.  to 
5:30  p.m.,  unless  public  participation 
does  not  last  that  long;  Nancy  T.  Cherry 
or  Stephanie  A.  Milwit,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 


Rockville.  MD  20852.  301-827-0314.  or 
FDA  Advisory  Committee  Information 
Hotline.  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Vaccines  and  Related  Biological 
Products  Advisory  Committee,  code 
12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  influenza 
virus  vaccine  formulation  for  1995- 
1996. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  17. 1995.  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  meeting  because  of  the  need 
to  update  the  committee  on  late 
developing  influenza  activity  and  to 
formulate  a  vaccine  for  the  1995-1996 
year  based  on  that  data  while  providing 
manufacturers  sufficient  lead  time  to 
develop  and  produce  the  vaccine.  This 
meeting  is  a  foUowrup  to  the  January 
1995  advisory  committee  meeting.  The 
agency  decided  that  it  was  in  the  public 
interest  to  hold  this  meeting  in  mid- 
March  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hoiu-  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


chairperson  determines  wall  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
maice  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  vmting 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  hiformation  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  March  7,  1995 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Opemtions. 
|FR  Doc.  95-6061  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  4160-01-F 


Health  Care  Financing  Administration 

[BPD-833-N] 

Medicare  Program;  Hospice  Wage 
Index 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meetings. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  (FACA).  this  notice  announces  two 
meetings  of  the  Negotiated  Rulemaking 
Advisory  Committee  on  the  Medicare 
Hospice  Wage  Index.  The  meetings  are 
open  to  the  public. 

DATES:  The  March  meeting  is  scheduled 
for  March  22.  1995,  from  10  a.m.  until 
5  p.m.  e.s.t.,  and  March  23, 1995,  from 
9  a.m.  until  3  p.m.  The  April  meeting 
is  scheduled  for  April  11,  1995,  from  10 
a.m.  until  5  p.m.  e.s.t.,  April  12,  1995, 
from  9  a.m.  until  5  p.m.,  and  April  13, 
1995,  from  9  a.m.  until  3  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  City  Center,  1143  New 
Hampshire  Avenue  NW.,  Washington, 
DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Carter,  (410)  966-4615. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Negotiated  Rulemaking 
Act  of  1990  (Pub.  L.  101-r648,  5  U.S.C. 
581-590),  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  has  established  the  Negotiated 
Rulemaking  Advisory  Committee  on  the 
Medicare  Hospice  Wage  Index.  The 
Committee  will  make  recommendations 
with  respect  to  the  content  of  a 
proposed  rule  on  the  wage  index  used 
to  adjust  payment  rates  for  hospice  care 
under  the  Medicare  program  to  reflect 
local  differences  in  area  wage  levels. 
The  Committee  consists  of 
representatives  of  interests  that  are 
likely  to  be  significantly  affected  by  the 
proposed  rule. 

The  Committee  will  meet  on  March 
22-23  and  April  11-13,  1995.  The 
Committee  will  undertake  the  following 
activities: 

•  Discussion  of  analyses  using  Bureau 
of  Labor  Statistics  data. 

•  Review  issues  in  light  of  the  BLS 
and  hospital  data. 

•  Attempt  to  develop  a  consensus 
document. 

Individuals  or  organizations  who 
wish  to  attend  the  meeting  or  make  oral 


presentations  may  do  so.  However,  the 
number  of  presentations  may  be  limited 
by  the  time  available.  Individuals  may 
also  submit  wTitten  statements  for  the 
Committee's  consideration.  For 
information  on  how  to  do  this,  please 
contact  the  Committee  facilitator,  Judy 
Ballard  at  (202)  690-7419. 

(Section  10(a)  of  Public  Law  92-463  (5  U.S.C 
App.  2,  section  10(a));  45  CFR  Part  11 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare— Hospital 
Insurance  Program) 

Dated:  March  7,  1995. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  95-6083  Filed  3-8-95;  12:34  pm) 
BILUNG  CODE  412IM>1-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings; 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  29,  1995. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
352,  Telephone  Conference. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  352,  Bethesda,  MD  20892;  (301) 
594-7080. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  11,  1995. 

Time:  2  p.m. 

Place:  NIH.  Westwood  Building,  Room 
226,  Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  226,  Bethesda,  MD 
20892;  (301)  594-7167. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date.  April  12,  1995. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
226.  Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  226,  Bethesda,  MD 
20892:  (301)  594-7167. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 


and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health 
HHS) 

Dated;  March  3.  1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  95-6056  Filed  3-10-95;  8:45  am] 

BILLING  CODE  4140-01-M 


Social  Security  Administration 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (SSA/ 
Railroad  Retirement  Board) 

agency:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  computer  matching 
program. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  The  matching  program  will  be 
effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either 
facsimile  to  (410)  966-5138,  or  writing 
to  the  Associate  Commissioner  for 
Program  and  Integrity  Reviews,  860 
Altmeyer  Building,  64t)l  Security 
Boulevard,  Bahimore,  MD  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shovm  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
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individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508).  further 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
Privacy  Act.  as  amended,  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State,  or  local  government  records.  It 
requires  Federal  agencies  involved  in 
computer  matching  programs  to: 

(1)  Negotiate  vmtten  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements. 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  March  1.  1995. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Railroad  ReUrement  Board  (RRB)  With 
Social  Security  Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  RRB. 

B.  Purpose  of  the  Matching  Program 

To  identify  supplemental  security 
income  recipients  and  appUcants  who 
receive  benefits  payable  by  the  RRB.  For 
such  individuals,  the  income  received 
due  to  benefits  payable  by  the  RRB  may 
affect  eligibihty  for  or  the  amount  of  SSI 
benefits. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  1631(e)(1)(B)  and  section 
1631(f)  of  the  Social  Security  Act.  as 
amended. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

The  RRB  will  provide  SSA  with  a 
magnetic  tape  file  containing  annuity 
payment  information  from  its  system  of 
records  entitled  Checkwriting  Integrated 
Computer  Operation  Benefits  Payment 


Master.  SSA  will  then  match  the  RRB 
data  with  information  maintained  in  the 
Supplemental  Security  Income  Record. 
HHS/SSA/OSR.  09-60-0103. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Boards  of  both  agencies,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  (or  later 
if  OMB  objects  to  some  or  all  of  the 
agreement),  or  30  days  after  publication 
of  this  notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[PR  Doc.  9S-6105  Filed  3-10-95;  8:45  am) 

BILUNQ  CODC  4190-29 


Privacy  Act  of  1974;  Report  of  New 
Routine  Use 

agency:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  Amended  routine  use. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(11)).  we  are  issuing  public  notice  of  our 
intent  to  amend  a  routine  use  applicable 
to  SSA's  system  of  records  entitled 
"Master  Files  of  Social  Security  Number 
(SSN)  Holders  and  SSN  Applications, 
HHS/SSA/OSR.  09-60-0058."  The 
proposed  routine  use  would  provide  for 
disclosure  from  the  system  of  records  to 
the  Department  of  the  Treasury.  United 
States  Secret  Service  (USSS).  for 
purposes  of  investigating  crimes  (within 
the  jurisdiction  of  the  USSS)  involving 
violations  of  the  Social  Security  Act. 
The  disclosure  under  the  relevant 
routine  use  is  currently  limited  to  the 
Department  of  Justice  (the  Federal 
Bureau  of  Investigation  and  United 
States  Attorneys  Offices). 

We  invite  public  comment  on  this 
publication. 

DATES:  We  have  filed  a  report  of  a  new 
routine  use  with  the  Chairman, 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Chairman, 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  March  3,  1995.  The  routine 
use  will  become  effective,  as  proposed, 
without  further  notice  April  14,  1995. 
unless  we  receive  comments  on  or 
before  that  date  that  would  result  in  a 
contrary  determination. 


ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer.  Social 
Security  Administration.  Room  3-A-6 
Operations  Building.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Kattler,  Social  Insurance 
Specialist,  Standards  and  Compliance 
Branch,  Office  of  Disclosure  Policy, 
Social  Security  Administration,  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235, 
telephone  410-965-1738. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Proposed  Routine 
Use 

A.  Background 

We  propose  to  add  a  routine  use  to 
the  system  of  records  entitled  "Master 
Files  of  Social  Security  Number  (SSN) 
Holders  and  SSN  Applications.  HHS/ 
SSA/OSR.  09-60-0058."  The  proposed 
routine  use  is  necessary  for  the  USSS  to 
carry  out  its  responsibilities  to 
investigate  various  crimes  involving 
violations  of  the  Social  Security  Act. 

B.  Disclosures  to  Law  Enforcement  and 
Security  Agencies 

SSA  discloses  information  from  this 
system  of  records  to  certain  entities  that 
use  the  information  for  a  purpose  that 
is  compatible  with  the  purpose  for 
which  SSA  collects  it.  One  such 
category  of  disclosures  is  to  the 
Department  of  Justice  (the  Federal 
Bureau  of  Investigation  (FBI)  and  United 
States  Attorneys  Offices)  for  purposes  of 
investigating  or  prosecuting  violations 
of  the  Social  Security  Act.  Disclosures 
are  most  often  made  from  the  system  to 
investigate  or  prosecute  those  violations 
of  section  208  of  the  Social  Security  Act 
(42  U.S.C.  408)  involving  criminal 
misuse  of  the  SSN. 

SSA  proposes  to  alter  the  system  by 
amending  an  existing  routine  use  to 
authorize  disclosure  of  SSN  information 
to  the  USSS  for  use  in  investigating 
crimes  involving  violations  of  the  Social 
Security  Act.  We  are  doing  this  because 
the  investigative  jurisdiction  of  the 
USSS  includes  various  offenses  which 
often  involve  violations  of  the  Social 
Security  Act.  These  offenses  include 
fraud  associated  with  electronic  fund 
transfers;  crimes  involving  financial 
institutions;  the  counterfeiting  or 
fraudulent  use  of  identification 
documents;  the  fraudulent  use  of 
"access  devices"  such  as  credit  and 
debii  cards;  and  certain  crimes 
involving  computer  fraud  (18  U.S.C. 
1029. 1030.  3056;  Pub.L.  101-509.  Title 


Federal  Register  /  Vol.  60.  No.  48  /  Monday,  March  13,  1995  /  Notices 


13443 


V,  section  528,  November  5, 1990,  104 
S.  1427).  In  many  such  cases,  violators 
utilize  SSNs  which  are  not  their  own  to 
obtain  credit  or  apply  for  goods  or 
services.  Because  the  misuse  of  the  SSN 
is  an  integral  part  of  the  criminal 
activities  investigated  by  the  USSS,  that 
agency  is  in  a  position  to  pursue  the 
investigation  of  violations  and  to 
recommend  prosecution  under  42 
U.S.C.  408.  Without  information  from 
SSA,  USSS  cannot  pursue  the  issue  of 
SSN  misuse  when  it  arises  during  the 
course  of  an  investigation. 

In  circumstances  involving 
investigations  under  the  jurisdiction  of 
the  USSS,  SSA  proposes  to  provide  the 
same  SSN  information  to  the  USSS  that 
it  now  provides  to  the  FBI  and  United 
States  Attorneys  Offices  when  those 
entities  are  investigating  violations  of 
the  Social  Security  Act. 

II.  Compatibility  of  the  Proposed 
Routine  Use    ' 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(a)(7),  (b)(3), 
and  (e)(ll))  and  our  disclosure 
regulations  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consent  for  a  routine  use,  i.e., 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  disclosures  that  will 
be  made  under  the  proposed  routine  use 
will  facilitate  the  investigation  and 
prosecution  of  violations  of  the.Social 
Security  Act  which  may  potentially 
interfere  with  effective  use  of  the 
relevant  system  of  records,  thereby 
adversely  affecting  Social  Security 
programs  dependent  upon  these 
records.  The  disclosures  contemplated 
under  this  routine  use  therefore  are 
compatible  with  the  purpose  of  the 
accurate  and  effective  administration  of 
Social  Security  programs,  for  which  the 
records  were  collected,  and  meet  the 
compatibility  requirement  for  routine 
uses  under  the  Privacy  Act. 

III.  Effect  of  the  Proposed  Routine  Use 
on  Individuals 

As  with  previous  disclosures  for 
similar  purposes  under  the  existing 
routine  use,  SSA  will  follow  all 
statutory  and  regulatory  requirements 
for  disclosure.  Therefore,  we  do  not 
anticipate  that  the  proposed  disclosures 
will  have  any  unwarranted  effect  on  the 
privacy  or  other  rights  of  individuals. 

IV.  Other  Changes 

We  are  also  making  some  minor 
corrections  for  purposes  of  accuracy. 


Dated:  March  3.  1995. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 
09-60-0058 
SYSTEM  NAME: 

Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications,  HHS/SSA/OSR. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Social  Security  Administration,  Office 
of  Systems  Operations,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

Social  Security  Administration,  Office 
of  Central  Records  Operations,  Metro 
West  Building,  300  N.  Greene  Street, 
Bahimore,MD  21201. 

Records  may  also  be  maintained  at 
contractor  sites  (contact  the  system 
manager  at  the  address  below  to  obtain 
contractor  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  a  record  of  each 
individual  who  has  apphed  for  and 
obtained  an  SSN  and  of  each  individual 
whose  application  was  supported  by 
documents  which  are  suspected  to  be 
fraudulent  and  are  being  verified  with 
the  issuing  agency,  or  have  been 
determined  to  be  fraudulent. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  all  of  the 
information  received  on  original 
applications  for  SSNs  (e.g.,  name,  date 
and  place  of  birth,  sex,  both  parents' 
names,  and  race/ethnic  data),  and  any 
changes  in  the  information  on  the 
applications  that  are  submitted  by  the 
SSN  holders.  It  also  contains 
applications  supported  by  evidence 
suspected  or  determined  to  be 
fraudulent,  along  with  the  maihng 
addresses  of  the  individuals  who  filed 
such  applications  and  descriptions  of 
the  documentation  which  they 
submitted.  Cross-references  may  be 
noted  where  multiple  numbers  have 
been  issued  to  the  same  individual  and 
an  indication  may  be  shown  that  a 
benefit  claim  has  been  made  under  a 
particular  SSN(s). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  205(a)  and  205(c)(2}  of  the 
Act. 

PURPOSE(S): 

Information  in  this  system  is  used  by 
the  Social  Security  Administration 
(SSA)  to  assign  SSNs.  The  information 
also  is  used  for  a  number  of 
administrative  purposes,  such  as: 


•  By  SSA  components  for  various 
title  II.  XVI,  and  XVIII  claims  purposes 
including  usage  of  the  SSN  itself  as  a 
case  control  number  and  a  secondary 
beneficiary  cross-reference  control 
number  for  enforcement  purposes  and 
use  of  the  SSN  record  data  for 
verification  of  claimant  identity  factors 
and  for  other  claims  purposes  related  to 
establishing  benefit  entitlement; 

•  By  SSA  as  a  basic  control  for 
retained  earnings  information; 

•  By  SSA  as  a  basic  control  and  data 
source  to  prevent  issuance  of  multiple 
SSNs; 

•  As  the  means  to  identify  reported 
names  or  SSNs  on  earnings  reports; 

•  For  resolution  of  earnings 
discrepancy  cases; 

•  For  statistical  studies; 

•  By  the  Department  of  Health  and 
Human  Services  (HHS),  Office  of 
Inspector  General,  Office  of  Audit 
Services,  for  auditing  benefit  payments 
under  Social  Security  programs- 

•  By  the  HHS  Office  of  Child  Support 
Enforcement  for  locating  parents  who 
owe  child  support; 

•  By  the  National  Institute  of 
Occupational  Safety  and  Health  for 
epidemiological  research  studies 
required  by  the  Occupational  Safety  and 
Health  Act  of  1974; 

•  By  the  SSA  Office  of  Rehigee 
Resettlement  for  administering  Cuban 
refugee  assistance  payments;  and 

•  By  the  HHS  Health  Care  Financing 
Administration  for  administering  Title 
XVIII  claims. 

Information  in  this  system  is  also 
used  by  SSA  to  prevent  the  processing 
of  an  SSN  card  application  for  an 
individual  whose  application  is 
identified  as  having  been  supported  by 
evidence  that  either: 

•  Is  suspect  and  being  verified,  or 

•  Has  been  determined  to  be 
fraudulent. 

With  this  system  in  place,  clerical 
investigation  and  intervention  is 
required.  Social  Security  offices  are 
alerted  in  case  an  applicant  attempting 
to  obtain  an  SSN  might  visit  other 
offices  and  might  attempt  to  find  one 
which  would  unwittingly  accept 
fraudulent  documentation. 

ROUTINE  USES  OF  RECORDS  MAIMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Employers  are  notified  of  the  SSNs 
of  employees  in  order  to  complete  their 
records  for  reporting  wages  to  SSA 
pursuant  to  the  Federal  Insurance 
Compensation  Act  and  section  218  of 
the  Act. 

2.  To  State  welfare  agencies,  upon 
written  reouest.  of  the  SSNs  of  Aid  to 
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Families  with  Dependent  Children 
applicants  or  recipients. 

3.  To  the  Department  of  Justice  (IX)J), 
Federal  Bureau  of  Investigation  and 
United  States  Attorneys  Offices,  and  to 
the  Department  of  the  Treasury,  United 
States  Secret  Service,  for  investigating 
and  prosecuting  violations  of  the  Social 
Security  Act. 

4.  To  the  DOJ.  Immigration  and 
Naturalization  Service,  for  the 
identification  and  location  of  aliens  in 
the  United  States  pursuant  to  requests 
received  under  section  290(c)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1360(c)). 

5.  To  a  contractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
records  when  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records.) 

6.  To  the  Railroad  Retirement  Board 

for: 

(a)  Administering  provisions  of  the 
Railroad  Retirement  and  Social  Security 
Acts  relating  to  railroad  employment; 

and 

(b)  Administering  the  Raihoad 
Unemployment  Insurance  Act. 

7.  To  the  Department  of  Energy  for  its 
study  of  the  long-term  effects  of  low- 
level  radiation  exposure. 

8.  To  the  Department  of  the  Treasury 

for: 

(a)  Tax  administration  as  defined  in 
section  6103  of  the  Internal  Revenue 
Code  (IRC)  (26  U.S.C.  6103);  and 

(b)  Investigating  the  alleged  theft, 
forgery,  or  unlawful  negotiation  of 
Social  Security  checks. 

9.  To  a  congressional  office  in 
response  to  an  inquiry  from  the  office 
made  at  the  request  of  the  subject  of  a 
record. 

10.  To  the  Department  of  State  for 
administering  the  Act  in  foreign 
countries  through  facilities  and  services 
of  that  agency. 

11.  To  the  American  Institute  of 
Taiwan  for  administering  the  Act  on 
Taiwan  through  facilities  and  services  of 
that  agency. 

12.  To  the  Department  of  Veterans 
Affairs  (VA).  Philippines  Regional 
Office,  for  administering  the  Act  in  the 
Philippines  through  facilities  and 
services  of  that  agency. 

13.  To  the  Department  of  the  Interior 
for  administering  the  Act  in  the  Trust 
Territory  of  the  Pacific  Islands  through 
facilities  and  services  of  that  agency. 

14.  To  the  Department  of  Labor  for: 

(a)  Administering  provisions  of  the 
Black  Lung  Benefits  Act;  and 

(b)  Conducting  studies  of  the 
effectiveness  of  training  programs  to 
combat  poverty. 


15.  To  VA  for  the  following  purposes: 

(a)  For  the  purpose  of  validating  SSNs 
of  compensation  recipients/pensioners 
in  order  to  provide  the  release  of 
accurate  pension/compensation  data  by 
VA  to  SSA  for  Social  Security  program 
purposes;  and 

(b)  Upon  request,  for  purposes  of 
determining  eligibility  for  or  amount  of 
VA  benefits,  or  verifying  other 
information  with  respect  thereto. 

16.  To  Federal  agencies  which  use  the 
SSN  as  a  numerical  identifier  in  their 
recordkeeping  systems,  for  the  purpose 
of  validating  SSNs. 

17.  To  the  DOJ,  to  a  court,  to  another 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
tribunal,  or  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  that  is 
subject  to  disclosure  provisions  of  the 
IRC  will  not  be  disclosed  under  this 
routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

18.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations. 

19.  To  the  Social  Security  agency  of 
a  foreign  country,  to  carry  out  the 
purpose  of  an  international  Social 
Security  agreement  entered  into 
between  the  United  States  and  the  other 
country,  pursuant  to  section  233  of  the 

Act 

20.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income 
maintenance  programs  or  health 
maintenance  programs  (including 
programs  under  the  Act). 

21.  To  third  party  contacts  when  the 
party  to  be  contacted  has.  or  is  expected 
to  have,  information  which  will  verify 
documents  when  SSA  is  unable  to 
determine  if  such  documents  are 
authentic. 


22.  Upon  request,  information  on  the 
identity  and  location  of  aHens  may  be 
disclosed  to  the  DOJ,  Criminal  Division. 
Office  of  Special  Investigations,  for  the 
purpose  of  detecting,  investigating,  and, 
when  appropriate,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

23.  To  the  Selective  Service  System 
for  the  purpose  of  enforcing  draft 
registration  pursuant  to  the  provisions 
of  the  Military  Selective  Service  Act  (50 
U.S.C.  App.  462.  as  amended  by  section 
916  of  Pub  L.  97-86). 

24.  To  contractors  and  other  Federal 
agencies,  as  necessary,  for  the  purpose 
of  assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

25.  Validated  SSN  information  may  be 
disclosed  to  organizations  or  agencies 
such  as  prison  systems  that  are  required 
by  law  to  furnish  SSA  with  SSN 
information. 

26.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  (NARA)  for  the  purpose 
of  conducting  records  management 
studies  with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  NARA  Act 
of  1984. 

27.  Disclosure  of  SSNs  and  dates  of 
birth  may  be  made  to  VA  or  third  parties 
under  contract  to  that  agency  for  the 
purpose  of  conducting  VA  medical 
research  and  epidemiological  studies. 

28.  SSN  information  may  be  disclosed 
to  the  Office  of  Personnel  Management 
(OPM)  upon  receipt  of  a  request  from 
that  agency  in  accordance  with  5  U.S.C. 
8347(m)(3),  when  OPM  needs  the 
information  in  administering  its  pension 
program  for  retired  Federal  Civil  Service 
employees. 

29.  Upon  request  by  the  Department 
of  Education,  SSNs  which  are  provided 
by  students  to  postsecondary 
educational  institutions  may  be  verified 
as  required  by  Title  IV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1091). 

30.  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 


31.  To  Federal,  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  appropriate, 
information  necessary. 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  security  of  the  SSA  workplace  and 
the  operation  of  SSA  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

32.  Corrections  to  information  that 
resulted  in  erroneous  inclusion  of 
individuals  in  the  Death  Master  File 
(DMF)  may  be  disclosed  to  recipients  of 
erroneous  DMF  information. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
in  paper  form  (e.g.,  paper  lists,  punch 
cards.  Forms  SS-5  (Application  for  an 
SSN),  and  systems  generated  forms); 
rnagnetic  media  (e.g.,  magnetic  tape  and 
disc  with  on-line  access);  and  in 
microfilm  and  microfiche  form. 

RETRIEVABIUTY: 

Records  of  SSN  holders  are  indexed 
by  both  SSN  and  name.  Records  of 
applications  that  have  been  denied 
because  the  appficant  submitted 
fraudulent  evidence,  or  that  are  being 
verified  because  the  evidence  is 
suspected  to  be  fraudulent,  are  indexed 
either  by  the  appficant's  name  plus 
month  and  year  of  birth,  or  by  the 
apphcant's  name  plus  the  eleven-digit 
reference  number  of  the  disallowed 
application. 

SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  Systems  Security  Handbook. 
This  includes  maintaining  the  magnetic 
tapes  and  discs  within  a  secured 
enclosure  attended  by  security  guards. 
Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
issued  only  to  authorized  personnel. 

For  computerized  records 
electronically  transmitted  between 
Central  Office  and  Field  Office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  Hnes,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm,  microfiche, 
and  paper  files  are  accessible  only  by 
authorized  personnel  who  have  a  need 
for  the  records  in  the  performance  of 
their  official  duties. 
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Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  the  identification  of  terminal 
users. 

RETENTION  AND  DISPOSAL: 

All  paper  forms  are  retained  for  5 
years  after  they  have  been  filmed  or 
entered  on  tape  and  the  accuracy  has 
been  verified.  They  then  are  destroyed 
by  shredding.  All  tape,  discs,  microfilm, 
and  microfiche  files  are  updated 
periodically.  Out-of-date  magnetic  tapes 
and  discs  are  erased.  Out-of-date 
microfiches  are  disposed  of  by  applying 
heat. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Data  Support  and 
Enumeration,  Office  of  Systems 
Requirements,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURES: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature,  and  SSN  to  the  address 
shown  under  "System  manager  and 
address"  above.  (Furnishing  the  SSN  is 
voluntary,  but  it  makes  searching  for  an 
individual's  record  easier  and  avoids 
delay.)  If  the  SSN  is  unknown  or  no 
SSN  has  been  assigned  because  the 
evidence  presented  with  the  application 
is  being  verified  or  has  been  determined 
to  be  fraudulent,  the  individual  should 
provide  name,  signature,  date  and  place 
of  birth,  sex,  mother's  birth  name,  and 
father's  name,  and  evidence  of  identity. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  specify  the 
record  contents  which  they  are  seeking. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  requesters  should 
reasonably  identify  the  record,  specify 
the  information  which  they  are 
contesting,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification 
showing  how  the  record  is  incomplete, 
untimely,  inaccurate,  or  irrelevant. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  SSN  applicants  (or  individuals 
acting  on  their  behalf).  The  SSN  itself  is 
assigned  to  the  individual  as  a  result  of 
internal  processes  of  this  system. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
(FR  Dcx:.  95-6104  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  41S0-29 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3870;  FR-3798-C-02] 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Native  Villages;  Notice  of  Fund 
Availability;  Correction  of  Application 
Due  Date 

agency:  Office  of  the  Assistant 
Secretary  for  Pubfic  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  fund  availability  for 
fiscal  year  1995;  correction  of 
application  due  date. 


SUMMARY:  On  February  24,  1995  (60  FR 
10452).  the  Department  published  in  the 
Federal  Register,  a  Notice  of  Fund 
Availability  that  announced  HUD's 
funding  for  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaska  Native 
Villages  for  Fiscal  Year  1995.  The 
application  due  date  was  computed 
incorrectly  and  ends  on  May  14,  1995, 
which  is  a  Sunday  afternoon.  This 
incorrect  date  appears  in  the  "DATES" 
section,  and  also  appears  on  page  10464 
of  the  February  24,  1995  notice  in 
paragraph  II. (c). 

The  purpose  of  this  document  is  to 
correct  the  application  due  date  by 
extending  it  until  3  p.m.  on  Monday, 
May  15,  1995.  in  both  of  the  places 
referred  to  above. 

DATES:  Applications  must  be  received 
by  the  appropriate  field  office  of  the 
HUD  Office  of  Native  American 
Programs  (ONAP)  no  later  than  3  p.m.. 
May  15,  1995.  Application  materials 
will  be  available  from  each  field  office. 
General  program  questions  may  be 
directed  to  the  field  office  serving  your 
area  or  by  contacting  Dom  Nessi,  Office 
of  Native  American  Programs,  Office  of 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development, 
Room  B-133.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Telephone  (202) 
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755-0068.  The  Telecommunications 
Device  for  the  Deaf  (TDD)  number  is 
(202)  708-0850.  (These  are  not  toll-free 
numt)ers.) 

SUPPt-EMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  95-4451,  the 
Notice  of  Fund  Availability  for  Fiscal 
Year  1995  for  Community  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaska  Native  Villages,  published 
in  the  Federal  Register  on  February  24, 
1995  at  60  FR  10452,  is  corrected  as 
follows: 

1.  On  page  10452,  in  the  first  column, 
in  the  DATES  section,  in  line  5,  the  date 
"May  14, 1995"  is  corrected  to  read 
"May  15. 1995". 

2.  On  page  10464,  in  the  first  column, 
in  paragraph  II.(c),  in  the  last  hne  in  the 
column,  correct  "May  14. 1995"  to  read 
"May  15, 1995". 

Dated:  March  6. 1995. 
Camilk  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
|FR  Doc.  95-6052  Filed  3-10-95;  8:45  am] 
BH.UNO  COOE  4210-33-^ 


[Docket  No.  N-85-3846:  FR-3786-N-02] 

Notice  of  Amendment  to  NOFA  for 
Fiscal  Year  1995  for  Indian  Applicants 
Under  the  HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

action:  Notice  of  amendment  to  notice 
of  funding  availability  (NOFA)  for  fiscal 
year  (FY)  1995  for  Indian  Applicants  for 
HOME  Investment  Partnerships  Act  (the 
HOME  Act)  programs,  referred  to  as  the 
HOME  program. 

SUMMARY:  This  notice  amends  the  FY 
1995  Indian  HOME  NOFA  published  on 
January  17. 1995  (60  FR  3520).  to 
conform  with  the  recent  interim 
regulation  which  expanded  the  number 
of  eligible  applicants.  It  also  makes 
corrections  or  clarifications  to  several 
statements  in  the  text  of  the  NOFA, 
including  a  modification  to  Appendix  1, 
List  of  Local  Offices  of  Native  American 
Programs. 

DATES:  The  application  due  date 
remains  the  same.  Applications  must  be 
RECEIVED  by  the  Office  of  Native 
American  Programs  (ONAP)  having 
jurisdiction  over  the  applicant  on  or 
before  3  p.m.  (ONAP  local  time)  on 
April  14. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott.  Director.  Division  of 
Housing  and  Community  Development. 
Office  of  Native  American  Programs. 
451  Seventh  Street,  SW..  Washington. 
DC  20410.  telephone  (202)  755-0068 


(this  is  not  a  toll-free  number).  Hearing- 
or  speech-impaired  persons  may  use  the 
TDD  number  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (l-800-877-8339)(a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 
January  17,  1995  (60  FR  3520)  the 
Department  pubHshed  the  FY  1995 
hidian  HOME  NOFA.  This  notice  makes 
a  number  of  corrections  or  clarifications 
to  several  statements  in  the  text  of  the 
NOFA: 

Eligible  Applicants 

Section  I.(c)(l)  on  page  3521, 
pertaining  to  eligible  applicants,  is 
revised  to  reflect  an  amendment  made 
to  the  HOME  rule  at  24  CFR  Part  92. 
This  amendment  broadens  the  category 
of  eligible  applicants  to  include  Tribal 
organizations. 

Number  of  Copies  of  Application 

This  notice  specifies  that  appUcants 
must  submit  an  original  and  two  copies 
of  the  application.  This  requirement  is 
added  to  the  end  of  the  paragraph 
headed  "Summary,"  on  page  3520,  and 
to  the  Checklist  of  Eligibility 
Requirements  and  Application 
Submission  Requirements,  on  page 
3521. 

Typographical  Error 

On  page  3522.  the  designation  of  the 
section  on  "Economic  Opportimities  for 
Low  and  Very  Low  Income  Persons"  is 
corrected  from  "E"  to  "G". 

Building  Codes 

On  page  3522,  section  I.(d)(2)(vii)  in 
the  second  column  requires  the 
submission  of  "A  statement 
documenting  the  codes  for  the  project". 
This  requirement  ties  in  with  the 
selection  criterion.  "Project  feasibility," 
in  the  first  column  on  page  3524  at 
section  I.(e)(l)(ii)(E)  and  item  (5)  in  the 
last  paragraph  in  the  column,  which 
both  refer  to  building  codes.  The 
requirement  and  the  references  are 
being  deleted  because  they  are  not  in 
accord  with  the  regulation  (24  CFR 
92.621)  that  is  cited  for  building  codes. 

Benefits  to  Very  Low-Income  and  Low- 
Income  Members  of  the  Tribe 


A  clarification  is  made  regarding  the 
formula  in  section  (l)(i)(D)  on  page  3523 
of  the  NOFA.  "Benefits  to  Very  Low  and 
Low-Income  Members  of  the  Tribe." 
The  formula  must  use  the  total  of  all  the 
families  with  unmet  housing  needs, 
rather  than  only  the  families  with  unmet 
neecis  in  the  particular  category  for 
which  the  application  is  made.  An 
example  is  provided.  Clarification  of  the 
effect  of  a  mixed  project  on  the  formula 


is  also  provided.  A  mixed  project  may 
be  mixed  as  to  tenure  (e.g..  rental,  home 
ownership)  J)ut  it  may  not  be  mixed  as 
to  type  (i.e.,  a  combination  of 
acquisition,  rehabilitation,  new 
construction).  If  the  project  is  mixed, 
that  fact  is  of  no  consequence  in  using 
the  formula. 

Staffing  Plan  During  Implementation 

On  page  3526  of  the  NOFA,  column 
1.  "(iii)  Staffing  Plan  during 
Implementation,"  the  narrative  reads, 
"A  proposal  having  highly  experienced/ 
competent  personnel  will  receive  11-15 
points."  The  scoring  guide  (Table  11) 
doesn't  allow  for  a  range  of  points.  It 
assigns  15  points  for  Good,  7  for  Fair, 
0  for  Unsatisfactory.  This  notice  amends 
the  text  to  delete  the  range  and  make 
clear  that  15  points  will  be  awarded  if 
the  criterion  is  met. 

Points  for  Geographic  Diversity 

The  NOFA  on  page  3520,  column  2, 
and  page  3521,  column  1,  in  discussing 
the  new  geographic  diversity  provision 
refers  to  an  application  which  scores 
over  50  points.  However,  on  page  3527, 
column  2,  in  citing  geographic  diversity, 
the  NOFA  refers  to  an  application  that 
scores  at  least  50  points.  To  clarify  that 
the  Department  means  at  least  50  point, 
i.e.,  50  or  above,  a  correction  is  made  to 
the  statements  at  the  referenced 
locations. 

This  notice  also  includes  a 
modification  to  Appendix  1.— List  of 
Local  Offices  of  Native  American 
Programs,  to  add  that  Utah  tribes  apply 
to  Northern  Plains  ONAP  and  Iowa 
tribes  apply  to  Eastern/Woodlands 
ONAP. 

Accordingly,  the  Department  amends 
the  FY  1995  Indian  HOME  NOFA 
published  on  January  17. 1995  (60  FR 
3520)  as  set  forth  below: 

1 .  A  new  sentence  is  added  to  the 
paragraph  headed  "Summary."  in  the 
first  column  on  page  3520  to  read  as 
follows: 

*  *  *  Applicants  must  submit  an 
original  and  two  copies  of  the 
application. 

2.  On  page  3520,  the  fifth  paragraph 
which  appears  in  the  second  column  is 
revised  to  read  as  follows: 

This  year  there  is  a  geographic 
diversity  requirement  in  the  NOFA 
which  assures  that  for  every  ONAP 
Region  with  a  fundable  application 
which  scores  at  least  50  points  there 
will  be  one  award  which  goes  to  the 
highest  scoring  application  from  that 
ONAP  Region. 

3.  On  page  3521.  section  I. (b)(2), 
which  appears  in  the  first  column,  is 
revised  to  read  as  follows: 


(2)  For  FY  1995.  there  is  a  geographic 
diversity  requirement  which  assures 
that  for  every  ONAP  Region  with  a 
fundable  application  which  scores  at 
least  50  points  there  will  be  one  award 
which  goes  to  the  highest  scoring 
appHcation  from  that  ONAP  Region. 

4.  On  page  3521.  section  I.(c)(l), 
which  appears  in  the  first  column,  is 
revised  to  read  as  follows: 

(1)  Eligible  Applicants,  (i)  Eligible 
applicants  for  HOME  funds  for  Indian 
tribes  are  any  Indian  Tribe,  band,  group, 
or  nation,  including  Alaskan  Indians, 
Aleuts,  and  Eskimos,  and  any  Alaskan 
native  village  of  the  United  States  which 
is  considered  an  eligible  recipient  under 
Title  I  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 
450)  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  will  be 
determined  by  the  Bureau  of  Indian 
Affairs  and  eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  Treasury,  Office  of  Revenue  Sharing. 

(ii)  Tribal  organizations  which  are 
eligible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  for  funds 
under  this  NOFA  on  behalf  of  any 
Indian  Tribe,  band,  group,  nation,  or 
Alaskan  native  village  eligible  under 
that  Act  when  one  or  more  of  these 
entities  have  authorized  the  Tribal 
organization  to  do  so  through 
concurring  resolutions.  Such  resolutions 
must  accompany  the  application  for 
funding.  Eligible  Tribal  organizations 
under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

(iii)  Only  eligible  apphcants  shall 
receive  grants.  However,  eligible 
applicants  may  contract  or  otherwise 
agree  with  non-eligible  entities  such  as 
States,  cities,  counties,  or  other 
organizations  to  assist  in  the  preparation 
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of  applications  and  to  help  implement 
assisted  activities. 

(iv)  To  apply  for  funding  in  a  given 
fiscal  year,  an  appHcant  must  be  eligible 
as  an  Indian  Tribe  or  Alaskan  native 
village,  as  provided  in  paragraph  (i)  of 
this  section,  or  as  a  Tribal  organization, 
as  provided  in  paragraph  (ii)  of  this 
section,  by  the  application  submission 
date. 

(v)  Applicants  must  have  the 
administrative  capacity  to  undertake  the 
project  proposed,  including  systems  of 
internal  control  necessary  to  administer 
these  projects  effectively. 

5.  On  page  3521  in  the  third  column, 
section  I.(d)(l)(vii)  is  added  to  read  as 
follows: 

(vii) Submitted  with  an 

original  and  two  copies. 

6.  On  page  3522.  in  the  first  column. 
"(E)  Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons"  is 
corrected  to  read  "(G)  Economic 
Opportunities  for  Low-Income  and  Very 
Low-Income  Persons". 

7.  On  page  3522.  in  the  second 
column,  section  I.(d)(2)(vii)  is  removed 
and  reserved. 

8.  On  page  3523.  section  I.(e)(l)(i)(D). 
which  appears  in  the  third  column,  is 
revised  to  read  as  follows: 

(D)  Benefits  to  Very  Low-Income  and 
Low-Income  Members  of  the  Tribe  (5 
points  maximum).  Under  this  factor,  the 
applicant  with  the  larger  ratio  of  unmet 
low-income  and  very  low-income  need 
receives  more  points.  The  ratio  consists 
of  a  numerator,  which  is  the  number  of 
very  low-income  and  low-income 
families  of  the  tribe  in  need  of  housing 
divided  by  a  denominator,  which  is  the 
total  number  of  very  low-income  and 
low-income  families  of  the  tribe.  The 
result  is  multiplied  by  5  to  determine 
the  number  of  points  received  under 
this  criterion.  The  number  of  points 
should  be  rounded  to  2  decimal  places. 
See  Table  4. 

The  total  of  all  the  low-income  and 
very  low-income  families  with  unmet 
housing  needs  is  the  number  that  is 
considered  for  the  numerator  in  the 
formula  used  in  this  criterion,  regardless 
of  the  particular  activity  for  which 


funding  is  sought  in  the  application.  For 
example,  if  the  applicant  is  applying  for 
funds  to  rehabilitate  10  units  and  there 
are  100  low-income  and  very  low- 
income  families  in  need  of  rehabilitated 
units  but  the  total  number  of  low- 
income  and  very  low-income  families 
with  housing  needs  of  all  types  (rental, 
new  construction,  and  rehabilitation)  is 
500.  the  number  that  would  be  used  in 
the  formula  as  the  numerator  is  500.  If 
the  project  is  mixed,  that  fact  is  of  no 
consequence  in  using  the  formula  (A 
mixed  project  may  be  mixed  as  to  tenure 
of  the  families  to  be  assisted,  i.e.,  rental 
or  home  ownership,  but  it  may  not  be 
mixed  as  to  type  of  project  activity,  i.e., 
a  combination  of  acquisition, 
rehabilitation,  new  construction). 
For  example,  a  tribe  has  20  low- 
income  and  very  low-incom^  families  in 
need  of  housing  and  a  total  of  100  low- 
income  and  very  low-income  families. 
Substitute  these  values  in  the  formula: 
5x(20/100)= 
5x0.20= 
1.00  point. 

9.  On  page  3524.  in  the  first  column, 
section  I.(e)(l)(ii)(E)  and  item  (5)  in  the 
last  paragraph  in  the  column  are 
removed  and  reserved. 

10.  On  page  3526.  section 
I.(e){2)(iii)(A),  which  appears  in  the  first 
column,  is  revised  to  read  as  follows: 

(A)  Implementation  Plan.  The  staffing 
plan  must  identify  key  personnel,  and 
their  experience  relative  to  the  proposed 
project,  who  will  be  employed  during 
the  implementation  phase  of  the  project, 
i.e..  during  acquisition,  rehabilitation, 
construction.  In  order  to  be  properly 
rated,  experience  identified  must 
demonstrate  the  competence  of  key 
personnel  in  relation  to  the  tasks 
required  in  implementing  the  proposed 
project.  A  proposal  having  highly 
experienced/competent  personnel  will 
receive  15  points.  Proposed  staff  will  be 
rated  in  varying  degrees  of  competence 
in  accordance  with  Table  11  below. 

11.  On  page  3529.  Appendix  1.  List  of 
Local  Offices  of  Native  American 
Programs,  is  amended  by  revising  the 
first  and  third  entries  to  read  as  follows: 


Appendix  1.— List  of  local  Offices  of  Native  American  Programs 


Tribes  located 


ONAP  address 


East  of  the  Mississippi  River  (iricluding  all  of 
Minnesota  and  Iowa). 


Colorado,  Iowa,  Montana,  Nebraska,  North  Da- 
kota, South  Dakota,  Utah,  and  Wyoming. 


Eastern/Woodlands  Office  of  Native  American  Programs.  5P,  Metcalfe  Federal  Building  77 
West  Jackson  Boulevard,  Chrcago,  Illinois  60604-3507,  (312)  353-1282  or  (800)  735-3239 
TDD  Numbers:  1-800-927-9275  or  312-686-3741. 


Northern  Plains  Otfrce  of  Native  American  Programs,  8P.  First  Interstate  Tower  North   633 
17th  Street,  Denver.  Colorado  80202-3607.  (303)  672-5462.  TDD  Number:  303-844-6158. 
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Dated:  March  6,  1995. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  95-6053  Filed  3-10-95;  8:45  ami 
BILUNQ  C006  4210-33-P 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  Nos.  N-95-3486:  FR-3288-N-06 
and  N-05-3719;  FR-3473-N-08] 

Applicants  for  Preservation  Technical 
Assistance  Grants;  Intermediaries  To 
Administer  Preservation  Technical 
Assistance  Grants 

AGENCY:  Office  of  the  Assistant 
Secretary  fbr  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  On  September  3, 1992.  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  (57  FR  40570)  for 
Low  Income  Housing;  Technical 
Assistance  Planning  Grants  for  Resident 
Groups,  Community  Groups, 
Community-Based  Nonprofit 
Organizations  and  Resident  Councils. 
The  September  3, 1992  NOFA  (1992 
NOFA)  is  now  cancelled  and  new 


applicants  must  now  apply  for  grants 
under  a  NOFA  published  on  April  6, 
1994  (59  FR  16366)  (1994  NOFA)  for 
Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants.  If  the  HUD  Area/State  Office  has 
already  received  a  Preservation 
Technical  Assistance  Grant  (PTAG) 
apphcation,  under  the  1992  NOFA,  but 
has  not  yet  funded  it.  the  applicant  may 
withdraw  the  application  and  resubmit 
a  new  application  to  the  Intermediary 
without  penalty  or  may  proceed  under 
the  1992  NOFA  if  funds  are  available.  If 
a  grantee  under  the  1992  NOFA  is 
currently  proceeding  under  the  1992 
NOFA,  Uiey  will  continue  to  receive 
funds  until  all  funds  have  been  utilized 
or  all  grant  activities  are  completed,  or 
they  can  choose  to  close  out  the  PTAG 
grant  and  apply  under  the  1994  NOFA. 
Any  applications  under  the  1992  NOFA 
approved  for  Phase  I  funding  after 
March  1. 1995,  may  inquire  through  the 
Resident  Initiative  Specialist  (RIS)  in 
the  HUD  Area/State  Office,  if  there  are 
funds  available  to  proceed  to  the  next 
phases  or  may  apply  to  the  Intermediary 
under  the  1994  NOFA. 
EFFECTIVE  DATE:  March  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kerry  Mulholland,  Acting  Chief.  Office 
of  Multi  family  Housing  Preservation 
and  Property  Disposition,  Department  of 

Selected  Intermediaries 


Housing  and  Urban  Development,  451 
Seventh  Street.  SW.  Washington.  DC 
20410,  telephone  (202)  708-0614, 
Extension  2649.  The  TDD  number  for 
the  hearing  impaired  is  (202)  1-800- 
877-8339.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  to  applicants  for 
Preservation  Technical  Assistance 
Grants  (PTAGs)  that  the  Department  of 
Housing  and  Urban  Development's 
Area/State  Offices  will  no  longer  be 
accepting  applications  under  the 
September  3,  1992  NOFA,  Low  hicome 
Housing;  Technical  Assistance  Planning 
Grants  for  Resident  Groups,  Commimity 
Groups,  Commimity-Based  Nonprofit 
Organizations  and  Resident  Councils. 
Starting  on  March  6,  1995  eUgible 
applicants  may  apply  for  Technical 
Assistance  Grants  through 
Intermediaries  that  were  selected  imder 
the  NOFA  published  in  the  Federal 
Register  on  April  6, 1994,  NOFA  for 
Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants.  The  April  6, 1994  NOFA 
describes  in  Appendix  A  the  eligibility 
requirements  for  Technical  Assistance 
Applicants.  Interested  applicants  may 
obtain  application  kits  from  the 
Intermediaries  listed  below. 


Contact  Information 


Amadof  Toulumne  Community  Action  Agency— Ms.  Diane  Bennett.  Jackson,  CA  94105,  Phone:  (209) 
533-1397.  Fax:  (209)  533-1034. 

Cedac  Community  Economic  Development  Association — Mr.  Vince  O'Donnell.  19  Temple  Place.  Suite  200, 

Boston,  MA  02111.  Phone:  (617)  727-0506.  Fax  (617)  727-0705. 
Community  Action  Council  of  Lexington.  Inc.— Mr.  Scott  Brannon.  913  Georgtown  Street.  Lexington,  KY 

40511.  Phone:  (606)  244-2210.  Fax:  (603)  244-2219. 
Community  Services  of  West  Alabama.  Inc.— Ms.  Diane  Schussel.  601  17th  Street,  Tuscaloosa,  AL  35401, 

Phone:  (205)  752-5429,  Fax:  (205)  758-7229. 
Connecticut  Housing  Investment  Fund— Mr.  Lou  Trajeuski,   121   Tremont  Street,  Hartford.  CT  06105. 

Phone:  (203)  233-5165.  Fax:  (203)  233-3920. 
Department  of  Trade  and  Economic  Development— Mr.  Al  D'Alessandro,  906  Columbia  St..  S.W.,  P.O.  Box 

48300,  Olympia.  WA  98504-83000.  Phone:  (206)  586-3370.  Fax:  (206)  586-5880. 
Lisc  Kansas  City  Office— Mr.  Jim  White.  3822  Summit,  Suite  200,  Kansas  City,  KS  64111,  Phone:  (816) 

753-0055,  Fax:  (816)  753-6397. 
Little  Dixie  Community  Action  Agency— Mr.  Tom  Martindale.  506  West  Duke  Street.  Hugo.  OK  74743. 

Phone:  (405)  326-6441.  Fax:  (405)  326-6655. 
Low  Income  Housing  Fund— Mr.  Cort  Gross.  605  Market  Street.  Suite  200.  San  Francisco.  CA  94105. 

Phone:  (415)  777-9804.  Fax:  (415)  777-9195. 
Minnesota  Housing  Partnership— Mr.  Chip  Halbach.  122  West  Franklin  Avenue.  Suite  522.  Minneapolis, 

MN  55404.  Phone:  (612)  874-0112.  Fax:  (612)  874-9685. 
National  Center  for  Tenant  Ownership  G.T.  Law— Mr.  Ben  Hecht.  777  N.  Capital  St..  N.E..  Suite  405. 

Washington,  DC  20002^239,  Phone:  (202)  371-9200,  Fax:  (202)  371-2404. 


Neighborhood  Preservation  Coalition  NYS.,  Inc.— Ms.  Cecilia  Tkaczyk,  303  Hamilton  Street.  Albany,  NY 

12210.  Phone:  (518)  432-6757.  Fax:  (518)  432-6758. 
New  Hampshire  Housing  Finance  Authority— Ms.  Amy  Facey.  244  Constitution  Drive,  Bedford,  NH  03110, 

Phone:  (603)  472-8623,  Fax:  (603)  471-1043. 


State(s) 


Alaska,  Arizona,  Colorado,  Hawaii, 
Idaho.  Montana.  Nevada,  Utah, 
Wyoming. 

Massachusetts. 

Kentucky 

Alabama. 

Connecticut. 

Washington. 

Kansas,  Missouri  (West). 

Nebraska,  North  Dakota.  Okla- 
homa, ^outh  Dakota. 

California,  Delaware.  Florida. 
Texas. 

Minnesota. 

Arkansas,  Caribbean,  Illinois.  Indi- 
ana, Iowa,  Louisiana,  Maine, 
Maryland  (North),  Michigan,  Mis- 
sissippi, Missouri  (East),  Ohio, 
South  Carolina,  Tennessee,  Vir- 
gin Islands.  Virginia  (South), 
West  Virginia. 

New  York. 

New  Hampshire. 
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SELECTED  INTERMEDIARIES— Continued 


Contact  information 


'''505)^'M-r6li°"F«:T5?^^^^^  ^''''  ''°  ^"^"""'°  ^'^""^'  ^'  ^^^'  ^^  «^^°^-  P^°"«^ 

^°o11n^^o!'"^  Housing  Finance  Agency-Ms.  Mary  Rica  Todd,  1801  Lake  Boone  Trail  Raleiqh  NC 
27607.  Phone:  (919)  571-4808.  Fax:  (919)  781-5623.  ndie.gn.  no 

Oregon  Housing  and  Community  Development— Ms.  Elizabeth  Boylston,  1600  State  Street  Salem  OR 
97310,  Phone:  (503)  287-9750.  Fax:  (503)  287-9761. 

Pennsylvania  Housing  Finance  Agency-Ms.  Lisa  Yaffee,  2101  North  Front  Street.  PO  Box  8029  Harris- 
burg.  PA  17105.  Phone:  (717)  780-3882,  Fax:  (717)  780-3905.  ■    "    °"'='-"^"^ 

"^,?;^L'£^o™l"°"^'"9  ^'^  Mortgage  Finance  Corp.-Ms.  Christina  Hannifan.  60  Eddy  Street  Providence 
Rl  02903,  Phone:  (401)  457-1 113.  Fax:  (401)  457-1 140.  rrovwence, 

State  of  New  Jersey— Dept.  of  Community  Affairs-Mr.  Meyer  Pincelli.  101  S.  Broad  Street  CN  806  Tren- 
ton. NJ  08625-0806,  Phone:  (609)  633-6303,  Fax:  (609)  984-8454. 

Vermont  Housing  Finance  Agency-Mr.  Paul  Cummings.  One  Burtington  Square,  Buriinqton  VT  05401 
Phone:  (802)  864-5743,  Fax:  (802)  864-5746.  v        -^      e,  ournngion,  vi   ud^ui, 

^0^^^°^^;  r/H^  ^^"^'  ^^^  ^°'^^  ^^'^'  Street.  N.E..  Suite  300.  Washington,  DC  20002-4239 
Phone:  (202)  962-3268,  Fax:  (202)  962-3204.  uuu-i-»^o3. 

Wiscap— Mr.  Robert  Jones,  1310  Mendota  Street,  Suite  103,  Madison,  Wl  53714,  Phone:  (608)  244-0466 
Fax:  (608)  244-4064. 

Wisconsin  Housing  &  Economic  Development-Ms.  Carol  Winge,  1  S.  Pinckney  Street,  Suite  500.  Madi- 
son.  Wl  53701,  Phone:  (608)  267-1453,  Fax:  (608)  267-1099.  j  .         c  auu.  iviaai 


State(s) 


New  Mexico. 

North  Carolina. 

Oregon. 

Pennsylvania. 

Rhode  Island. 

New  Jersey. 

Vernrxjnt. 

Maryland  (South).  Virginia  (North), 

Washington,  DC. 
Wisconsin.  (Resc). 

Wisconsin  (Pred). 


Dated:  March  6,  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  95-6103  Filed  3-10-95;  8:45  am] 
BILUNG  CODE  421&-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
hidian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formeriy 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Accohannock  Indian  Tribal 
Association,  Inc.,  c/o  Ann  Buck 
MacKay,  427  Loblolly  Lane,  SaHsbury, 
MD  21801-6851,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
January  18,  1995,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.8(d)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  and  informed  parties 
may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 


submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportimity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  February  23,  1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  95-6140  Filed  3-10-95;  8:45  am) 
BILUNG  COOE  431(Mtt-M 


Receipt  of  Petition  for  Federal 
Aclcnowiedgment  of  Existence  as  an 
Indian  Trit)e 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formeriy 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Ani-Stohini/Unami  Naiion,  c/o 
Misty  Dawn  Thomas,  Route  #1,  Box 
#335,  Ivanhoe,  Virginia  24350,  has  filed 
a  petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  July  8,  1994,  and  was 
signed  by  members  of  the  group's 
governing  body. 


This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.8(d)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  and  informed  parties 
may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  February  23,  1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  95-6139  Filed  3-8-95;  8:45  am) 

BILUNG  COOE  431IMI2-M 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tritje 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 


UMI 
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Pursuant  to  25  GFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Occaneechi  Band  of  Saponi 
Nation,  c/o  Lawrence  Dunmore,  4006 
Mary's  Grove  Church  Road,  Mebane, 
North  Carolina  27302  has  filed  a 
petition  for  aqknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  January  6. 1995,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.8(d)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  and  informed  parties 
may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  February  23.  1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  95-6141  Filed  3-10-95;  8:45  am] 
BiLUNO  CODE  431(M»-M 


National  Park  Service 

General  Management  Plan;  Grand 
Canyon  National  Park,  Arizona;  Notice 
of  Availability;  Draft  Environmental 
Impact  Statement 

•   Summary:  Pursuant  to  section  102 
(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (Pub.  L.  91-190,  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  envirormiental  impact  statement 
(DEIS)  that  describes  and  analyzes  a 
proposed  action  and  four  alternatives 
for  the  general  management  plan  for 
Grand  Canyon  National  Park.  The 
official  responsible  for  a  decision  on  the 
proposed  action  is  the  Regional 


Director,  Western  Region,  National  Park 
Service. 

Comments:  Comments  on  the  DEIS 
should  be  received  no  later  than  April 
24,  1995.  Dates  for  public  meetings 
regarding  the  DEIS  will  be  from  March 
25  to  29, 1995  in  various  locations  in 
Arizona  and  Utah.  Written  responses  to 
the  DEIS  should  be  submitted  to 
Plemning  Team  Leader,  Grand  Canyon 
General  Management  Plan,  National 
Park  Service,  Denver  Service  Center- 
TWE,  P.O.  Box  25287,  Denver,  CO 
80225-0287. 

Public  Meetings:  All  of  the  public 
meetings  are  to  be  held  evenings  from 
6:00-9:00  pm.  The  March  25  meeting 
will  be  at  the  Best  Western  Red  Hills 
Hotel,  124  W.  Center,  Kanab,  Utah.  The 
March  27  meeting  will  be  at  the  Grand 
Canyon  School  Multipurpose  Room, 
Boulder  St.,  Grand  Canyon,  Arizona. 
The  March  28  meeting  will  be  at  the 
Woodlands  Plaza  Hotel,  1175  W.  Route 
66,  Flagstaff,  Arizona.  The  March  29 
meeting  will  be  at  the  Ramada 
Camelback  Hotel,  502  W.  Camelback 
Rd.,  Phoenix,  Arizona. 

Review  Copies:  Public  reading  copies 
of  the  DEIS  will  be  available  for  review 
at  three  locations:  [1]  Office  of  Public 
Affairs,  National  Park  Service, 
Department  of  the  Interior,  18th  and  C 
Streets,  NW,  Washington,  DC  20240 
(202)  208-6843;  (21  Western  Regional 
Office,  National  Park  Service,  600 
Harrison  St.,  Suite  600,  San  Francisco, 
CA  94107-1372  (415)  415-744-3968;  [3] 
Headquarters,  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grand  Canyon,  AZ 
86023  (602) 638-7701. 

A  limited  number  of  copies  of  the 
DEIS  are  available  on  request  from:  Rob 
Arnberger,  Superintendent,  Grand 
Canyon  National  Park,  P.O.  Box  129, 
Grand  Canyon,  AZ  86023  (602)  638- 
7701;  or  the  Planning  Team  Leader, 
Grand  Canyon  General  Management 
Plan,  National  Park  Service,  Denver 
Service  Center-TWE,  P.O.  Box  25287, 
Denver,  CO  80225-0287  (303)  969- 
2210. 

Supplementary  Information:  This 
general  management  plan  provides 
management  objectives  and  visions  for 
the  entire  park,  with  alternative  plans 
for  the  park's  developed  areas  (South 
Rim,  North  Rim,  Tuweep,  and  corridor 
trails).  The  proposed  action,  the  no- 
action  alternative,  and  three  other 
alternatives  are  presented  in  this 
document,  and  their  environmental 
consequences  are  analyzed. 

The  proposed  action  (alternative  2) 
would  emphasize  regional  cooperation 
for  information  distribution,  regional 
resource  preservation,  and  a  quality 
visitor  experience.  A  major  shift  away 
from  the  use  of  private  automobiles 


would  occur.  Alternative  modes  of 
transportation  would  be  emphasized 
throughout  the  region,  writh  staging 
areas  linked  to  regional  private  transit 
services  in  outlying  communities  and  a 
public  transit  system  within  the  park. 
Private  vehicles  would  be  removed  from 
the  heaviest  use  areas  in  the  park, 
creating  pedestrian-only  areas.  The 
number  of  private  vehicles  allowed  into 
the  park  at  any  one  time  would  be 
limited  in  certain  areas.  The  adaptive 
use  of  historic  structures  and  other 
structures  would  be  maximized.  The 
construction  of  new  facilities  within  the 
park  would  be  almost  entirely  within 
disturbed  areas.  The  visitor  experience 
would  be  defined  by  the  unique 
qualities  of  each  individual  area,  and 
the  niunber  of  visitors  allowed  into 
some  areas  of  the  park  would  be 
determined  by  a  carrying  capacity 
analysis.  With  respect  to  environmental 
consequences,  the  proposed  action 
would  stabilize  the  growth  of 
infrastructure  within  the  park,  enhance 
natural  and  cultural  resource 
preservation,  improve  significantly  the 
visitor  experience,  create  better  living 
and  working  conditions  for  park 
employees,  and  benefit  local  economies. 

The  other  alternatives  include: 
Continuing  existing  conditions  (the  no- 
action  alternative),  a  minimum 
requirements  alternative  (alternative  1), 
reduced  development  within  the  park 
(alternative  3),  and  increased 
development  within  the  park 
(alternative  4). 

The  responsible  official  for  a  decision 
on  the  proposed  action  is  the  Regional 
Director,  Western  Region,  National  Park 
Service. 

Dated:  February  28, 1995. 
Stanley  T.  Albright, 
Regional  Director,  Western  Region. 
IFR  Doc.  95-6101  Filed  3-10-95;  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Mundet-Hermetite,  Inc., 
Civil  Action  No.  95-0009-L,  was  lodged 
on  February  24, 1995  with  the  United 
States  District  Court  for  the  Western 
District  of  Virginia.  The  Consent  Decree 
settles  an  action  brought  under  Section 
113  of  the  Clean  Air  Act  (the  "Act"),  42 
U.S.C.  7413,  seeing  an  injunction  and 
civil  penalties  for  defendant's  violation 
of  the  Prevention  of  Significant 


Deterioration  (PSD)  requirements  of  42 
U.S.C  7470,  et.  seq.,  and  the  regulations 
promulgated  thereunder.  Pursuant  to 
the  Consent  Decree,  defendant  has 
agreed  to  pay  a  civil  penalty  of  $90,000, 
to  cease  the  plant  process  which  was  the 
^ource  of  the  violation,  and  not  to 
recommence  that  process  except  in 
compliance  with  the  Clean  Air  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Mundet- 
Hermetitite,  Inc.,  DO]  Ref.  #go-5-2-l- 
1949. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  105  Franklin  Rd.  SW, 
Suite  1,  Roanoke,  VA  24011;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  95-6048  Filed  3-10-95;  8:45  am] 

BILLING  CODE  4410-01-M 


Notice  of  Lodging  of  Partial  Consent 
Decree  for  Claims  Under  Section 
107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department  policy 
notice  is  hereby  given  that  on  February 
10,  1995,  a  proposed  Partial  Consent 
Decree  in  United  States  v.  Smuggler- 
Durant  Mining  Corporation,  et  al..  Civil 
Action  No.  89-C-1802,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Colorado.  The  Complaint  in 
this  case  was  brought  under  Section 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA").  42  U.S.C.  §9601  et  seq., 
against  several  parties  who  are  owners 
or  operators  of  facilities  at  which 
hazardous  substances  are  being  released 
into  the  environment,  or  who  owned  or 
operated  facilities  at  a  time  when 


hazardous  substances  were  disposed  of 
there.  The  United  States'  Complaint 
sought  recovery  of  costs  incurred  and  to 
be  incurred  by  the  United  States  in 
connection  with  the  clean  up  of 
hazardous  substances  at  the  Smuggler 
Mountain  Superfund  Site  ("Site")  in 
and  adjacent  to  the  City  of  Aspen, 
Colorado. 

The  proposed  partial  Consent  Decree 
involves  the  MAXXAM.  Inc.  and  Top  of 
Aspen,  hic.  ("MAXXAM").  This  decree 
settles  claims  brought  by  the  United 
States  against  MAXXAM  under  Section 
107(a)  of  CERCLA.  42  U.S.C.  §  9607(a), 
and  provides  the  MAXXAM  a  covenant 
not  to  sue  for  past  and  future  response 
costs  or  response  actions  under  Sections 
106  and  107(a)  of  CERCLA.  42  U.S.C. 
§§9606  and  9607(a),  and  Section  7003 
of  RCRA,  42  U.S.C.  §  6973  as  well  as  a 
limited  covenant  for  natural  resource 
damages  on  Operable  Unit  1  of  the  Site. 
In  return,  MAXXAM  will  reimburse  the 
United  States  $1,700,000,00  for 
response  costs  incurred  in  connection 
with  the  Site.  Finally,  the  decree 
resolves  potential  counterclaims  by 
MAXXAM  against  the  United  States  for 
any  activities  conducted  on-site  by  any 
instrumentahty  of  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  entry  of  this  publication 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington.  D.C. 
20044,  and  should  refer  to  United  States 
V.  Smuggler-Durant  Mining  Corporation, 
et  a].,  DOJ  Ref.  No.  90-11-2-174. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  VIII  Office  of 
the  Environmental  Protection  Agency, 
999  l8th  Street.  Suite  500.  Denver, 
Colorado  80202;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  DC  20005,  202-624- 
0892.  Copies  of  the  proposed  Consent 
Decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$8.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-6049  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  4410-01-M 


Antitrust  Division 

Proposed  Tenmination  of  Final 
Judgment;  Bardahl  Manufacturing 
Corporation,  et  al. 

Notice  is  hereby  given  that  defendant 
Bardahl  Manufacturing  Corporation 
("Bardahl")  has  filed  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington  a  motion  to 
terminate  the  Final  Judgment  in  United 
States  v.  Bardahl  Manufacturing 
Corporation,  et  al..  Civil  No.  83-71;  and 
that  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  Court,  has  consented  to 
termination  of  the  Final  Judgment  but 
has  reserved  the  right  for  at  least 
seventy  (70)  days  after  the  publication 
of  the  notice  to  withdraw  its  consent. 
The  complaint  in  this  case  (filed  June 
30,  1969)  alleged  that  Bardahl  and  other 
companies  affiliated  with  Bardahl  had 
conspired  to  fix  uniform  prices  and 
allocate  exclusive  geographical  sales 
territories  for  the  sale  of  motor  oils, 
greases  and  lubricants  manufactured  by 
Bardahl  and  sold  by  Bardahl 
distributors  in  the  United  States. 

The  Final  Judgment  (entered  August 
11,  1969)  enjoined  the  defendants  from 
selling  any  finished  Bardahl  products  to 
any  person  upon  any  conditions  which 
restrict  the  persons  to  whom,  the  prices 
at  which,  or  the  territory  within  which 
such  products  may  be  sold. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Final  Judgment 
would  serve  the  public  interest.  Copies 
of  the  Complaint  and  Final  Judgment, 
Bardahl's  motion  papers,  the  stipulation 
containing  the  Govememnt's  consent, 
the  Government's  memorandum,  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Room  10- 
437,  Antitrust  Division,  De'partment  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20001. 
and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  1010 
Fifth  Avenue.  Room  215,  Seattle, 
Washington  98104.  Copies  of  any  of 
these  materials  may  be  obtained  from 
the  Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Government.  Such  comments  must  be 
received  by  the  Division  within  sixty 
(60)  days  and  will  be  filed  with  the 
court  by  the  Goverrunent.  Comments 
should  be  addressed  to  Christoper  S. 
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Crook.  Acting  Chief,  San  Francisco 
Office,  Antitrust  Division,  Department 
of  Justice,  450  Golden  Gate  Avenue,  Box 
36046,  San  Francisco,  California  94102 
(Telephone:  (415)  556-6300). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
IFR  Doc.  95-6050  Filed  3-10-95:  8:45  am] 

BH.LJNO  COM  4410-01-M 


United  States,  State  of  Florida  and 
State  of  Maryland,  v.  Browning  Ferris 
industries,  Inc.;  Public  Comments  and 
Response  on  Proposed  Final 
Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(c)-{h), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States,  State 
of  Florida  and  State  of  Maryland  v. 
Browning  Ferris  Industries,  Inc.,  Civil 
Action  No.  94-2588,  filed  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  together  with  the  United 
States'  responses  to  those  comments. 

Copies  of  the  comments  and 
responses  are  available  for  inspection 
and  copying  in  room  3233  of  the 
Antitrust  Division,  U.S.  Department  of 
Justice.  10th  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  and  for 
inspection  and  copying  at  the  Office  of 
the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Columbia, 
United  States  Courthouse,  333 
Constitution  Avenue.  N.W., 
Washington,  D.C. 
Constance  K.  Robinson, 
Director  of  Operations. 

Comments  on  the  Proposed  Final  Judgment 
and  the  United  States'  Responses  to  the 
Comments 

United  States  of  America.  State  of  Florida, 
by  and  through  its  Attorney  General  Robert 
A.  Butterworth,  and  State  of  Maryland,  by 
and  through  its  Attorney  General  J.  Joseph 
Curran,  Jr..  Plaintiffs  vs.  Browning-Ferris 
Industries,  Inc.,  Defendant.  Civil  Action  No.: 
1:94CV02588. 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
C'APPA"),  15  U.S.C.  16(bHh).  the  United 
States  hereby  files  the  attached  comments  on 
the  proposed  Final  Judgment  in  the  above- 
captioned  civil  antitrust  proceeding,  together 
with  the  United  States'  responses  to  those 
comments. 

This  action  was  commenced  on  December 
1.  1994,  when  the  United  States,  the  State  of 
Maryland  ("Maryland")  and  the  State  of 
Florida  ("Florida")  filed  a  Complaint  that  the 
acquisition  by  Browning-Ferris  Industries. 
Inc.  ("BFI")  of  the  ordinary  voting  shares  of 
Attwoods  pic  ("Attwoods")  violated  Section 
7  of  the  Clayton  Act  because  the  effects  of  the 
acquisition  may  be  substantially  to  lessen 
competition  in  interstate  trade  and  commerce 


for  small  containerized  hauling  services  in 
the  following  relevant  markets:  Baltimore, 
MD;  Broward  County,  FL;  Chester  County, 
PA:  Clay  County.  FL:  Duval  County,  FL;  Polk 
County,  FL:  the  Southern  Eastern  Shore  of 
Maryland:  Sussex  Couniy,  DE;  and  Western 
Maryland. 

At  the  same  time  the  United  States, 
Maryland,  and  Florida  filed  a  proposed  Final 
Judgment,  a  Stipulation  signed  by  the  parties 
stipulating  to  entry  of  the  Final  Judgment, 
and  a  Hold  Separate  Stipulation  and  Order. 
Shortly  thereafter  the  United  States  filed  a 
Competitive  Impact  Statement.  The  proposed 
Final  Judgment  requires  BFI  to  divest  certain 
Attwoods'  assets  in  Chester  County.  PA:  Clay 
County.  FL:  Duval  County.  FL:  the  Southern 
Eastern  Shore  of  Maryland:  Sussex  County, 
DE;  and  Western  Maryland.  It  also  requires 
BFI  to  offer  new.  less  restrictive  contracts  to 
its  small  containerized  hauling  customers  in 
Broward  County.  FL;  Polk  County.  FL;  and 
the  greater  Baltimore.  MD  metropolitan  area. 
The  Hold  Separate  Stipulation  and  Order 
requires  BFI  to  preserve,  hold,  and  continue 
to  operate  the  assets  that  may  be  divested 
under  the  Final  Judgment  as  separate  ongoing 
businesses.  The  Stipulation  provides  that  the 
proposed  Final  Judgment  may  be  entered  by 
the  Court  after  the  completion  of  the 
procedures  required  by  the  APPA. 

The  APPA  requires  a  sixty-day  period  for 
the  submission  of  public  comments  on  the 
proposed  Final  Judgment,  15  U.S.C.  16(b).  In 
this  case,  the  sixty-day  comment  period 
commenced  on  December  15,  1994  and 
terminated  on  February  13, 1995.  Diu-ing  this 
period,  the  United  States  received  two 
comments  on  the  proposed  Final  Judgment. 
The  United  States  considered  the  comments 
and  sent  written  responses  to  the 
commenting  parties.' 

Pursuant  to  15  U.S.C.  16(e),  the  proposed 
Final  Judgment  can  be  entered  only  after  the 
Court  determines  that  the  Judgment  is  in  the 
public  interest.  The  focus  of  this 
determination  is  whether  the  relief  provided 
by  the  proposal  Final  Judgment  is  adequate 
to  remedy  the  antitrust  violation  alleged  in 
the  Complaint. 2 

Both  comments  expressed  concern  about 
the  contracts  used  by  BFI  with  its  small 
containerized  hauling  customers.  One  of  the 
comments  expressed  concern  that  the 
contract  currently  in  use  by  BFI  in  the  greater 
Baltimore  metropolitan  area  is  one-sided. 
The  other  comment  stated  that  the  new 
contracts  required  to  be  used  by  BFI  in 
Broward  County,  FL  under  the  proposed 
Final  Judgment  were  being  used  by  BFI  as 
marketing  tools  to  the  disadvantage  of  small 
haulers.  That  comment  suggested  that  BFI 
should  be  required  to  cancel  all  its  existing 
contracts  immediately  and  implement  the 
new  contracts  all  at  one  time.  The  comment 
went  on  to  suggest  that  the  combination  of 
BFI  and  Attwoods'  municipal  ftanchises 
would  permit  BFI  to  subsidize  cheaper  prices 
in  the  small  containerized  hauling  service 
market  to  the  detriment  of  other  haulers. 


'  The  Comments  and  Responses  are  attached  as 
Exhibit  A. 

»  United  States  v.  Bechtel  Corp..  1979-1  Trade 
Cases  (CCH)  162,430  (N.D.  Cal.  1979),  affd.  648 
F.2d  660.  665  (9th  Cir.  1981).  cert,  denied,  454  U.S. 
1083  (1982). 


The  United  States  explained  in  its 
responses  to  these  comments  that,  in  the 
greater  Baltimore  area,  the  concern  about 
BFI's  use  of  restrictive  customer  contracts  has 
been  expressly  rectified  by  the  proposed 
Final  Judgment.  BFI  is  required  to  use  less 
restrictive  customer  contracts  that  do  not 
have  the  effects  complained  of  in  the  * 

comment.  The  Department  also  explained 
that,  in  Broward  County,  FL,  BFI  was  being 
required  to  phase  in  the  new  contracts 
rapidly — within  one  year.  The  proposed 
Final  Judgment  requires  that  the  new 
contracts  be  made  available  immediately  to 
all  new  customers  and  all  customers  signing 
new  contracts.  A  one  year  period  to  convert 
all  other  customers  seemed  reasonable  in 
order  to  avoid  unnecessary  confusion  and  the 
probable  higher  cost  of  inunediately 
converting  all  customers  to  the  new  contract. 
Finally,  the  Department  explained  that  using 
franchised  business,  in  which  municipal 
entities  solicit  bids  and  award  contracts  to 
serve  consumers  within  their  boundaries,  to 
subsidize  the  small  containerized  hauling 
market  would  likely  occur  only  if  bidding  for 
fi-anchises  is  not  competitive.  "The 
Department  was  not  persuaded,  given  the 
number  of  actual  and  potential  bidders  for 
municipal  ft^nchises  in  the  Florida  markets, 
that  the  acquisition  raised  any  concerns  in 
the  market  for  bidding  on  municipal 
franchises. 

After  careful  consideration  of  the 
comments,  the  United  States  continues  to 
believe  that,  for  the  reasons  stated  in  the 
responses  to  the  comments  and  in  the 
Competitive  Impact  Statement,  the  proposed 
Final  Judgment  would  be  adequate  to  remedy 
the  risks  to  competition  presented  by  the 
proposed  acquisition  and,  therefore,  the 
proposed  Final  Judgment  is  in  the  public 
interest. 

After  the  comments  and  responses  have 
been  published  in  the  Federal  Register, 
pursuant  to  15  U.S.C.  16(d)  of  the  APPA,  the 
United  States  will  move  this  Court  for  entry 
of  the  proposed  Final  Judgment. 

Dated:  March  2,  1995. 

Respectfully  submitted, 
Nancy  H.  McMillen, 
Peter  H.  Goldberg, 
Eva  Almirantearena, 

Attorneys,  Antitrust  Division,  Department  of 
Justice. 

Eastern  Trans-Waste  of  Maryland,  Inc. 

December  15. 1994. 
Anthony  V.  Nanni. 

Chief,  Litigation  I  Section,  Antitrust  Division, 
U.S.  Dept.  of  Justice.  1401  H  Street  NW., 
Suite  4000,  Washington,  DC  20530 
Re:  BFI's  Settlement 

Dear  Mr.  Nanni:  As  I  am  sure  you  are  well 
aware  the  matter  of  EWI's  takeover  by  BFI  is 
of  grave  concern.  I  am  an  owner  of  a  small 
women-owned  refuse  business  and  I  am 
writing  this  letter  to  voice  ray  awareness 
regarding  various  unethical  procedures  being 
practiced  by  big  business.  Small  business 
concerns  are  being  gobbled  up  by  big 
business.  This  development  should  alert  all 
interested  in  economic  fairplay,  because 
these  unfair  and  illegal  practices  can  lead  to 


monopoly  control  and  higher  prices  tor  the 
consumer. 

Two  such  deceithil  practices  that  I  would 
like  to  bring  to  your  attention  are  BFI's 
attempts  to  restrain  trade  with  their  one- 
sided contracts  and  their  new  attempt  to  gain 
control  by  backing  a  small-disadvantaged 
refuse  company. 

Specifically,  Browning-Ferris  regularly 
restrains  trade  by  having  their  customers  sign 
one-sided  refuse  service  agreements.  Once 
the  customer  gets  into  these  deceptive 
agreements  it  seems  impossible  to  get  out. 
Exhibit  A 
December  6, 1994. 

Basically,  the  contract  states  that  in  order 
to  terminate  service  you  have  to  give  them 
sixty  day  written  notice  (Certified  Mail) 
before  end  of  contract  date.  However,  if  you 
do  not  give  this  notice  before  the  sixty  day 
period  the  contract  means  the  agreement  is 
automatically  renewed  for  three  years.  Being 
that  most  customers  do  not  anticipate  a 
formidable  increase,  the  notification  period 
usually  passes  unnoticed. 

So,  consequently  BFI  waits  for  the  sixty 
days  to  pass  and  then  proceeds  to  inform  the 
customer  the  service  price  will  increase.  The 
increase  is  usually  substantially  higher  than 
the  original  contract  price  and  when  the 
customer  tries  to  seek  a  more  competitive 
price  BFI  threatens  to  sue  for  the  remainder 
of  the  contract.  Although  there  is  a  contract, 
it  is  unfair  and  deceptive  not  allowing  the 
customer  any  recourse  action  once  the  price 
increase  is  established.  Under  these 
circumstances  the  customer  is  able  to  void 
the  contract  due  to  deceitful  terms,  but  the 
majority  of  the  customers  are  ignorant  to  this 
fact.  To  illustrate  this  matter  Fleet 
Maintenance,  a  small  business  located  in 
Clinton,  Maryland,  was  engaged  in  a  contract 
with  BFI  and  the  price  was  considerably 
raised.  Fleet  proceeded  to  search  for  a  more 
competitive  price,  so  they  contacted  my 
company.  Eastern  Trans-Waste  (ETW).  ETW 
quoted  a  price  that  was  fifty  percent  lower 
than  BFI's  price.  Consequently,  Fleet 
informed  BFI  that  they  would  be  cancelling 
service  and  if  they  didn't  like  it  they  would 
have  to  sue  them.  However,  BFI  didn't 
attempt  to  sue,  instead  they  lowered  the  price 
of  service,  but  only  to  drive  out  the 
competitor.  In  the  majority  of  similar  cases 
customers  are  intimidated  by  the  contract 
and  feel  caught  in  a  legal  trap,  which  results 
lead  to  accepting  the  higher  price.  This 
depicts  how  trade  is  restrained  by  not 
allowing  customers  to  shop  for  preferable 
prices,  which  seriously  demeans  our  beliefs 
that  we  life  in  a  fair  and  competitive  society. 
The  other  method  that  reflects  the  current 
situation  would  be  BFI's  attempt  to  gain 
control  by  backing  a  small-disadvantaged 
refuse  business.  Bethesda  Naval  Hospital 
recently  put  out  to  bid  a  recycling  job  which 
was  offered  only  to  small  disadvantaged 
concerns.  Due  to  this  fact  only  one  company 
submitted  a  bid.  Consequently  the  contract 
was  awarded  to  Heritage  Recyclers;  at  an 
exorbitant  price  for  the  scope  of  the  contract. 
Needless  to  say  BFI  has  furnished  all  the 
equipment  on  this  job  with  their  name  on 
said  equipment  and  is  performing  the 
services. 


As  a  result  BFI  has  been  gaining  a  larger 
market  share  by  utilizing  a  variety  of  unfair 
and  unethical  tactics.  All  of  the  methods  they 
employ  undermine  the  long-term  interests  of 
small  business  in  the  refuse  field.  Therefore, 
you  must  see  how  this  takeover  of  EWI  is  of 
crucial  importance  to  the  small  business 
owner. 

Although  I  have  been  concentrating  on  BFI 
and  their  unethical  practices,  I  would  like  to 
point  out  that  Waste  Management  also 
participates  in  these  same  methods  that 
undermine  the  long-term  interests  of  small 
business.  Whereas,  ETW  is  only  one  small 
business  voicing  this  complaint  there  are 
others  who  have  had  business  taken  from 
them  by  big  business  and  would  be  willing 
to  reveal  the  scandalous  procedures  that  were 
utilized. 

Knowing  that  you  are  a  busy  person  I 
would  like  to  thank  you  for  this  opportunity 
to  express  my  feelings  on  this  matter  and  I 
look  forward  to  a  response. 

Sincerely, 
Kimberly  A.  Robb, 

President,  Eastern  Trans-Waste  of  Maryland, 
Inc. 

Department  of  Justice,  Antitrust  Division 

City  Center  Building.  1401  H  Street,  NW., 
Washington,  DC  20530 

March  1, 1995. 
AVN:  NHM 
60-4953-0059 
Kimberly  A.  Robb, 

President,  Eastern  Trans-Waste  of  Maryland, 
Inc.,  1402  Richie  Marlboro  Road,  Capitol 
Heights,  Maryland  20743 
Re:  United  States  V.  Browning-Ferris 
Industries,  Inc.;  Civ.  Action  No.: 
1:94CV02588  (D.D.C.  Dec.  1.  1994) 
Dear  Ms.  Robb:  This  letter  responds  to  your 
letter  dated  December  15,  1994  commenting 
on  the  proposed  Final  Judgment  in  the  above- 
referenced  civil  antitrust  case,  which 
challenges  the  acquisition  of  the  assets  of 
Attwoods  pic  ("Attwoods")  by  Browning- 
Ferris  Industries,  Inc.  ("BFI").  The  Complaint 
alleges  that  the  acquisition,  as  originally 
structured,  violated  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  §  18.  because  its 
effects  may  be  substantially  to  lessen 
competition  in  small  containerized  hauling 
services  in  the  following  relevant  markets: 
Baltimore,  MD;  Broward  County,  FL;  Chester 
County,  PA;  Clay  County,  FL;  EKival  County. 
FL;  Polk  County.  FL;  the  Southern  Eastern 
Shore  of  Maryland;  Sussex  County,  DE;  and 
Western  Maryland.  Under  the  proposed  Final 
Judgment,  BFI  would  be  required  to  divest 
Attwoods'  assets  in  Chester  County,  PA;  Clay 
County,  FL;  Duval  County,  FL;  the  Southern 
Eastern  Shore  of  Maryland;  Sussex  County, 
DE;  and  Western  Maryland.  BFI  would  also 
be  required  to  offer  new,  less  restrictive 
contracts  to  its  small  containerized  hauling 
customers  in  Broward  County,  FL:  Polk 
County,  FL;  and  the  greater  Baltimore,  MD 
metropolitan  area. 

You  expressed  concern  that  BFI  regularly 
restrains  trade  by  having  their  customers  sign 
one-sided  refuse  service  agreements.  You 
note  that  once  the  customer  signs  one  of 
these  agreements  "it  seems  impossible  to  get 


out."  Letter  at  p.  1.  You  specifically  mention 
a  provision  requiringjthe  customer  to  give 
BFI  written  notice  60  days  or  more  before  the 
end  of  the  contract  and  that  if  this  date  is 
missed,  the  agreement  is  automatically 
renewed  for  three  years.  You  ftirther  state 
that,  once  the  contract  is  renewed,  BFI 
increases  its  price  to  the  customer  and 
threatens  to  sue  the  customer  if  the  customer 
tries  to  seek  a  more  competitive  price. 

The  Department  believes  the  proposed 
Final  Judgment  eliminates  the  concerns 
expressed  in  your  letter.  Specifically,  Parts 
VIII  A  and  B  of  the  proposed  Final  Judgment 
require  BFI  to  offer  contracts  to  small 
containerized  hauling  customers  in  your 
area  >  that  make  it  considerably  easier  for  a 
customer  to  benefit  from  price  competition 
for  that  customer's  business.  The  initial  term 
of  the  new  contract  is  only  one  year  (instead 
of  the  three  year  current  term).  The  renewal 
term  is  only  one  year,  instead  of  three.  The 
customer  can  give  notice  much  later  under 
the  new  contract  (up  to  30  days  from  the  end 
of  the  contract  term  rather  than  prior  to  60 
days  from  the  end  of  the  term),  making  it 
more  likely  the  customer  will  have  time  to 
terminate  the  contract  should  it  receive  an 
attractive  offer  from  a  competitor. 
Furthermore,  the  liquidated  damages 
provision  of  BFI's  contract  has  been 
substantially  decreased  from  six  times  the 
customer's  average  monthly  charges.  Under 
the  proposed  Final  Judgment,  customers  may 
terminate  the  contract  during  their  first  10 
months  as  a  BFI  customer  by  paying  only  two 
times  its  prior  average  monthly  charges  and, 
after  10  months,  an  amount  equal  to  one 
month's  average  charges.  The  Department 
believes  these  changes  reduce  a  substantial 
barrier  to  entry  into  small  containerized 
hauling  service  and  will  increase  the 
likelihood  that  the  customer  will  not  "feel 
caught  in  a  legal  trap"  (letter  at  p.  2). 

Your  letter  expresses  a  second  concern. 
You  appear  to  describe  a  siUiation  in  which 
a  small  business  set-aside  bid  was  performed 
by  BFI.  rather  than  the  small  business  that 
was  awarded  the  bid.  The  acquisition  that  is 
the  subject  matter  of  this  complaint  and 
proposed  Final  Judgment  has  no  effect  on  the 
alleged  conduct  you  describe.  This  is  not  the 
type  of  matter  that  is  subject  to  being 
remedied  as  part  of  a  proposed  acquisition 
and  does  not  appear  to  be  a  matter  within  the 
jurisdiction  of  the  Antitrust  Division.  The 
Department  does  appreciate  your  interest  in 
enforcing  the  antitrust  laws  and  any 
information  relevant  to  that  enforcement  in 
the  appropriate  forum  is  welcome. 

We  appreciate  you  bringing  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them.  Final 
Judgment  would  adequately  safeguard 
competition  for  small  containerized  hauling 
service  in  the  markets  alleged  in  the 
complaint.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  a  copy  of  your 
letter  and  this  respxjnse  will  be  published  in 
the  Federal  Register  and  filed  with  the  Court. 


'  The  area  in  Maryland  affected  by  this  poclion  of 
the  proposed  Final  Judgment  is  Anne  Arundel 
County,  Baltimore  City.  Baltimore  County.  Calve- 
County,  Carroll  County.  Harford  County.  Howard 
County.  Montgomery  County  and  Prince  Ceoige's 
County. 
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Sincerely  yours, 
Anthony  V.  Nanni, 
Chief,  Litigation  I  Section. 

Coaatal  Carting  Limited,  Inc. 

Garbage  and  Trash  Removal,  2316  S.W.  56th 
Terrace.  West  Hollywood.  Florida  33021 

Febniary  8. 1995. 

Anthony  V.  Nanni, 

Chief.  Litigation  One  Section.  Anti-Trust 
Division.  United  States  Department  of 
Justice.  1401  H  Street.  NW..  Suite  4000. 
Washington,  DC  20530 
Re:  Browning-Ferris  Industries.  Acquisition 
of  Attwoods  PLC,  Civil  action  No.:  94- 
2588,  United  States  of  America.  State  of 
Florida,  and  State  of  Maryland  vs. 
Browning-Ferris  Industries,  Inc.,  United 
States  District  Court  for  the  District  of 
Columbia 
To  Whom  It  May  Concern:  I  am  writing 
because  I  am  very  concerned  about  the 
acquisition  of  Attwoods  by  Browning-Ferris 
Industries  and  its  effect  upon  my  business. 
Finally,  BFl  has  utilized  the  Contract  that 
as  attached  Exhibit  "B"  of  the  proposed  Final 
Judgment  as  a  marketing  tool  to  discredit  the 
smaller  haulers.  BFI  is  out  in  the  market 
place  telling  the  customer  if  he  is  not  happy 
with  the  service  provided  by  BFI,  they  can 
terminate  the  contract  with  minimum  cost  to 
the  customer. 

My  suggestion  is  to  terminate  all  the 
existing  agreements  immediately  and  then 
have  BFI  compete  with  us  with  them  using 
the  new  Contract. 

Finally,  BFI  will  be  able  to  subsidize  their 
competitive  commercial  work  by  the  monies 
made  on  the  "combined"  franchises  of  BFI 
and  Attwoods  allowing  BFI  to  subsidize 
competitive  prices,  thereby,  keeping  the 
small  hauler  from  competing  in  the  market 
place  where  they  can  compete. 

Once  again,  I  am  concerned  about  the 
effect  this  transaction  will  have  on  the 
market  place  and  my  business.  Please  feel 
free  to  contact  me  at  your  earliest 
convenience  regarding  these  issues  and  I 
hope  you  will  strongly  consider  my  concerns. 

Very  truly  yours, 
Frank  D'Agostino, 
President,  Coastal  Carting  Ltd..  Inc. 

Department  of  Justice  Antitrust  Division 

City  Center  Building.  1401  H  Street,  NW.. 
Washington,  DC  20530 

March  1,  1995. 

AVN:NHM 

60-4953-0059 

Frank  D'Agostino, 
President. 

Coastal  Carting  Limited.  Inc., 
2316  SW.  56th  Terrace, 
West  Hollywood,  Florida  33021 
Re:  United  States  v.  Browning-Ferris 
Industries,  Inc.;  Civ.  Action  No.: 
1:94CV02588  (D.D.C.  Dec.  1, 1994) 
Dear  Mr.  D'Agostino;  This  letter  responds 
to  your  letter  dated  February  8,  1995 
commenting  on  the  proposed  Final  Judgment 
in  the  above-referenced  civil  antitrust  case, 
which  challenges  the  acquisition  of  the  assets 


of  Attwoods  pic  ("Attwoods")  by  Browning- 
Ferris  Industries,  Inc.  ("BFI").  The  Complaint 
alleges  that  the  acquisition,  as  originally 
structured,  violated  Section  7  of  the  Clayton 
Act.  as  amended,  15  U.S.C.  §  18,  because  its 
effects  may  be  substantially  to  lessen 
competition  in  small  containerized  hauling 
services  in  the  following  relevant  markets: 
Baltimore,  MD;  Broward  County,  FL;  Chester 
County,  PA;  Clay  County,  FL;  Duval  County, 
FL;  Polk  County,  FL;  the  Southern  Eastern 
Shore  of  Maryland;  Sussex  County,  DE;  and 
Western  Maryland.  Under  the  proposed  Final 
Judgment,  BFI  would  be  required  to  divest 
Attwoods'  assets  in  Chester  County,  PA;  Clay 
County,  FL;  Duval  County,  FL;  the  Southern 
Eastern  Shore  of  Maryland;  Sussex  County, 
DE;  and  Western  Maryland.  BFI  would  also 
be  required  to  offer  new,  less  restrictive 
contracts  to  its  small  containerized  hauling 
customers  in  Broward  County,  FL;  Polk 
County,  FL;  and  the  greater  Baltipiore.  MD 
metropolitan  area. 

Your  letter  expresses  concern  that  BFI  is 
using  the  less  restrictive  contracts  the 
proposed  Final  Judgment  requires  it  to  use  in 
Broward  County,  FL  as  a  marketing  tool  to 
discredit  the  smaller  haulers.  You  suggest 
that  BFI  should  be  required  immediately  to 
terminate  all  of  its  existing,  more  restrictive 
contracts,  and  compete  using  only  the  new 
contract.  The  Department  considered 
requiring  BFI  to  terminate  all  existing 
contracts  immediately  and  to  switch  all  of  its 
customers  to  the  new  contract  at  once.  The 
Department  believed  that  this  would  result  in 
much  confusion  and  potentially  high  cost. 
Part  Vni  D  of  the  proposed  Final  Judgment 
requires  BFI  to  offer  the  new  contract  to  all 
new  customers  and  all  customers  that  sign 
contracts  effective  beginning  on  the  date  BFI 
acquires  a  majority  of  the  Attwoods'  ordinary 
shares.  That  paragraph  also  requires  that  BFI 
offer  the  new  contract  to  all  other  customers 
by  December  1,  1995.  As  a  result,  BFI  is 
required  to  offer  the  new  contract  to  all  of  its 
Broward  County  customers  within  one  year 
of  the  filing  of  the  Complaint  and  proposed 
Final  Judgment.  The  Department  believes 
that  this  rapid  phase-in  of  the  contracts  will 
enhance  competition  by  getting  the  contracts 
into  use  quickly,  but  without  the  confusion 
and  cost  of  an  immediate  switch  of  all 
customers  to  the  new  contract. 

You  also  state  that  you  are  concerned  that 
BFI  will  be  able  to  subsidize  their 
competitive  commercial  work  through 
monies  obtained  from  franchises  previously 
controlled  by  Attwoods.  The  Department 
understands  you  to  be  referring  to  franchises 
for  residential  (and  sometimes  residential 
and  conunercial)  solid  waste  hauling 
periodically  put  up  for  bid  by  municipal 
.  authorities. 

Your  concern  apjiears  to  be  that  combining 
Attwoods'  franchises  with  those  already 
controlled  by  BFI  will  enable  BFI  to  offer 
lower  prices  to  its  commercial  small 
containerized  hauling  customers, 
undercutting  your  ability  to  compete  with 
BFI  in  the  commercial  small  containerized 
hauling  market.  This  assumes  that  BFI  will 
be  able  to  obtain  supracompetitive  profits 
from  the  franchises  to  undercut  other  firms 
in  the  commercial  small  containerized 
hauling  market.  This  subsidization  could 


only  happen  if  the  bidding  for  franchises  is 
not  competitive.  The  Dep>artment  is  not 
aware  of  any  evidence  that  the  market  for 
bidding  on  franchises  in  your  area  is  not 
competitive. 

While  we  understand  your  concerns,  we 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  comf>etition  for 
small  containerized  hauling  service  in  the 
markets  alleged  in  the  Complaint.  Pursuant 
to  the  Antitrust  Procedures  and  Penalties 
Act,  a  copy  of  your  letter  and  this  response 
will  be  published  in  the  Federal  Register  and 
filed  with  the  Court. 

Sincerely  yours, 
Anthony  V.  Nanni, 
chief.  Litigation  I  Section. 
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Certificate  of  Service 

I  hereby  certify  that  on  this  date  I  have 
caused  to  be  served  by  first  class  mail, 
]X>stage  prepaid,  a  copy  of  the  foregoing 
Comments  on  the  Proposed  Final  Judgment 
and  the  United  States'  Responses  to  the 
Comments  upon  the  following  persons, 
counsel  for  defendant  in  the  matter  of  United 
States  of  America  v.  Browning-Ferris 
Industries,  Inc.: 
Rufus  Wallingford,  Esquire,  Executive  Vice 

President  and  General  Counsel,  757  North 

Eldridge  Street,  Houston,  Texas  77079, 

(713)  870-7670 
Martha  J.  Talley,  DC  Bar  No.  246330,  Dewey 

Ballantine,  1775  Pennsylvania  Ave.  NW., 

Washington.  DC  20006.  (202)  862-1014 

Dated:  March  2, 1995. 
Nancy  H.  McMillen, 
Attorney,  Litigation  I  Section,  Antitrust 
Division,  Department  of  Justice. 
|FR  Doc.  95-6045  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  441(M>1-M 


Drug  Enforcement  Administration 

Robert  E.  Sylvester,  D.O.;  Denial  of 
Appiication 

On  June  23, 1994,  the  Deputy 
Assistant  Administrator  of  the  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  E.  Sylvester, 
D.O.,  (Respondent)  of  Fairfax,  South 
Carolina,  proposing  to  deny  his 
appHcation  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  based  on  Respondent's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  South 
Carolina;  that  Respondent  issued 
various  controlled  substances 
prescriptions  for  himself  and  others  and 
such  prescriptions  were  not  in  the  usual 
course  of  his  professional  practice  and 
not  for  a  legitimate  medical  reason;  that 
he  had  previously  surrendered  a  DEA 
Certificate  of  Registration  for  cause;  that 
he  materially  falsified  an  application  for 


a  DEA  Certificate  of  Registration;  that  he 
had  previously  been  convicted  of  a 
felony  relating  to  controlled  substances; 
and  that  he  submitted  false  medicaid 
claims. 

The  Order  to  Show  Cause  was  served 
on  Respondent  by  registered  mail.  On 
July  14,  1994,  Respondent,  through 
counsel,  submitted  a  written  statement 
waiving  a  hearing,  admitting  all 
allegations  except  those  pertaining  to 
the  false  medicaid  claims  and  the 
material  falsification  of  his  DEA 
application.  The  Deputy  Administrator 
has  considered  this  statement  along 
with  the  investigative  file.  Accordingly, 
the  Eteputy  Administrator  novv  enters 
his  final  order  in  this  matter  without  a 
hearing  and  based  on  the  investigative 
file  and  the  written  statement  submitted 
by  Respondent.  21  CFR  1301.57. 

The  Deputy  Administrator  finds  that 
effective  September  18,  1991, 
Respondent's  medical  Ucense  was 
revoked,  pursuant  to  an  Administrative 
Consent  Agreement,  by  the  State  of 
South  Carolina,  Department  of  Health 
and  Environmental  Services  (DHES).  As 
a  result  of  the  DHES's  action. 
Respondent  is  no  longer  authorized  to 
prescribe,  dispense,  administer  or 
otherwise  handle  controlled  substances 
in  any  schedule  in  the  State  of  South 
Carolina. 

The  Deputy  Administrator  concludes 
that  the  DEA  does  not  have  the  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  authority  to  handle 
controlled  substances  in  the  State  in 
which  he/she  practices.  See  21  U.S.C. 
832(f).  The  Deputy  Administrator  and 
his  predecessors  have  consistently  so 
held.  See  Howard  J.  Reuben,  M.D..  52  FR 
8375  (1987);  Ramon  Pla.  M.D.,  Docket 
No.  86-54,  51  FR  41168  (1986);  Dale  D. 
Shahan.  D.D.S..  Docket  No.  85-57,  51 
FR  23481  (1986);  and  cases  cited 
therein. 

Since  Respondent  lacks  State 
authorization  to  handle  controlled 
substances,  it  is  not  necessary  for  the 
Deputy  Administrator  to  decide  the 
other  issues  alleged  in  the  Order  to 
Show  Cause. 

Respondent  does  not  contest  that  he 
is  not  currently  authorized  to  handle 
controlled  substances  in  South  Carolina. 
Therefore,  the  Deputy  Administrator 
concludes  that  Respondent's  application 
for  a  DEA  Certificate  of  Registration 
must  be  denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for  a 


DEA  Certificate  of  Registration, 
submitted  by  Robert  E.  Sylvester,  D.O., 
be,  and  it  is  hereby  denied.  This  order 
is  effective  March  13, 1995. 

Dated:  March  7, 1995. 
Stephen  H.  Greene, 

Depu  ty  A  dministra  tor. 

|FR  Doc.  95-6115  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Exemption  95-20; 
Exemption  Application  No.  D-09690,  et  al.] 

Grant  of  Individual  Exemptions;  Iron 
Workers  Pension  Trust  of  Colorado,  et 
al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 


exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Iron  Workers  Pension  Trust  of 
Colorado  (The  Pension  Plan);  and 
Colorado  Iron  Workers  (Erection) 
Statewide  Joint  Apprenticeship  and 
Trust  Fund  (the  Apprenticeship  Plan; 
together,  the  Plans)  Located  in  Denver, 
Colorado 

(Prohibited  Transaction  Exemption  95-20; 
Exemption  Application  Nos.  D-09690  and  L- 
09691] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  loan  (the  Loan)  of  $141,601.36  by 
the  Pension  Plan  to  the  Apprenticeship 
Plan,  under  the  terms  described  in  the 
notice  of  proposed  exemption,  provided 
the  following  conditions  are  satisfied: 
(a)  The  Loan  represents  less  than  25% 
of  the  assets  of  the  Pension  Plan:  (b)  the 
terms  of  the  Loan  are  not  less  favorable 
to  either  Plan  than  those  obtainable  in 
arm's-length  transactions  with  unrelated 
parties;  (c)  the  trusttM^s  of  each  Plan 
approved  the  Loan  as  being  appropriate 
for,  and  in  the  best  interest  of  each  Plan; 
(d)  no  trustee  of  either  Plan  made  such 
determination  on  behalf  of  the  other 
Plan;  and  (e)  the  property  securing  the 
Loan  has  been  appraised  by  a  qualified, 
independent  appraiser  as  having  a  fair 
market  value  in  excess  of  150%  of  the 
principal  amount  of  the  Loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  derision  to  gratil  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  4,  1995  at  60  FR  488. 
EFFECTIVE  DATE:  This  exemption  is 
effective  August  11,  1992 
WRITTEN  COMMENTS:  The  Department 
received  two  written  comments  with 
respect  to  the  proposed  exemption.  One 
comment  sought  further  information 
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al>out  the  proposed  exemption,  which 
the  Department  provided  to  the 
commentator  by  telephone.  The  other 
comment  did  not  address  any  issues 
relevant  to  the  proposed  exemption. 
After  consideration  of  the  entire  record, 
the  Department  has  determined  to  grant 
the  exemption  as  proposed. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Wadco,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Spring, 
Texas 

(Prohibited  Transaction  Exemption  95-21; 
Application  No.  I>-09820] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  (the  Sale)  of  certain 
shares  of  stock  (the  Stock)  by  the  Plan 
to  Peter  Aswad.  a  disqualified  person 
with  respect  to  the  Plan.^ 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  All 
terms  and  conditions  of  the  Sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  between  unrelated  parties; 
(2)  the  Sale  is  a  one-time  cash 
transaction;  (3)  the  Plan  is  not  required 
to  pay  any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale; 
(4)  the  Plan  receives  a  sales  price  equal 
to  the  fair  market  value  of  the  Stock  as 
determined  by  an  independent, 
qualified  appraiser;  (5)  the  trustees  of 
the  Plan  determine  that  the  Sale  is 
appropriate  for  the  Plan  and  is  in  the 
best  interests  of  the  Plan  and  their 
participants  and  beneficiaries;  and  (6) 
within  ninety  days  of  the  grant  of  this 
exemption,  Wadco  files  Forms  5330 
with  the  Internal  Revenue  Service  and 
pays  all  applicable  excise  taxes  due 
with  respect  to  past  prohibited 
transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  18,  1995  at  60  FR  3661. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 


Treasure  Valley  Transplants,  Inc. 
Money  Purchase  Pension  Plan  (the 
Plan)  Located  in  Boise,  Idaho 

(Prohibited  Transaction  Exemption  95-22; 
Application  No.  D-09874] 

Exemption 

The  sanctions  resulting  from  the 
appUcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  certain  real 
property  (the  Property)  by  the  Plan  to 
Dr.  George  Holzer,  D.V.M.  (Dr.  Holzer), 
a  disqualified  person  with  respect  to  the 
Plan;2  provided  that  the  following 
conditions  are  satisfied: 

(1)  The  Sale  is  a  one-time  transaction 
for  cash; 

(2)  The  Plan  does  not  incur  any 
expenses  in  connection  with  the 
proposed  transaction;  and 

(3)  The  consideration  paid  for  the 
Property  is  no  less  than  the  fair  market 
value  of  the  Property  as  determined  by 
an  independent  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  30,  1995  at  60  FR  5728. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-fi^e  number.) 

Terry  Segal,  P.C.  Retirement  Plans 
Located  in  Boston,  MA 

(Prohibited  Transaction  Exemption  95-23; 
Exemption  Application  No.  D-098911 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E) 
shall  not  apply  to  the  proposed 
purchase  by  Terry  and  Harriet  Segal  of 
an  interest  (the  Interest)  in  a  limited 
partnership  from  Mr.  Segal's 
individually-directed  account  (the 
Account)  in  the  Terry  Segal,  P.C. 
Pension  Plan  (the  Pension  Plan), 
provided:  (1)  The  purchase  is  a  one-time 
transaction  for  cash;  (2)  the  Pension 
Plan  Account  is  not  required  to  pay  any 
fees  or  commissions  in  connection 
therewith;  (3)  the  Interest  is  appraised 
by  a  qualified,  independent  appraiser: 
and  (4)  the  Pension  Plan  Account 


'  Since  Peter  Aswad  and  his  wife,  ludith  Aswad. 
are  the  only  participants  in  the  Plan,  there  is  no 
jurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  2510.3-3(b).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to  section  4975 
of  the  Code. 


*  Since  Dr.  Holzer  is  the  sole  shareholder  of  the 
Employer,  and  the  only  participant  in  the  Plan, 
there  is  no  jurisdiction  under  Title  I  of  the  Act, 
pursuant  to  29  CFR  2510.3-3(c)(l).  There  is, 
however,  jurisdiction  under  Title  II  of  the  Act 
pursuant  to  section  4975  of  the  Code. 


receives  an  amount  which  reflects  the 
fair  market  value  of  the  Interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  30, 1995  at  60  FR  5729. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  sec:tion 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.,  this  8th  day  of 
March,  1995. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  95-6117  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  4S10-2ft-P 


[Prohibited  Transaction  Exemption  95-18; 
Application  No.  D-09893] 

Transaction  Between  Employee  Profit 
Sharing-Savings  Plan  and  Trust 
Agreement  of  Modem  Globe,  Inc.  and 
VF  Corporation,  the  Sponsoring 
Employer 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Correction. 

SUMMARY:  hi  60  FR  published  at  page 
10879  on  Tuesday,  February  28, 1995, 
make  the  following  correction:  On  page 
10879,  in  the  first  column  under  the 
section  designated  "Exemption"  on  the 
sixth  line  insert  the  word  "not"  between 
the  words  "shall  apply",  so  as  to  read 
"shall  not  apply"  (Emphasis  added). 

Signed  at  Washington,  D.C.,  this  8th  day  of 
March  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

|FR  Doc.  95-6119  Filed  3-10-95;  8:45  ami 
BILUNG  CODE  4S10-29-M 

[Application  No.  D-09595,  et  al.] 

Proposed  Exemptions;  Norwest  Bank 
Minnesota,  N.A.,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  vkTitten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 


the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210.  Attention: 
Applic:ation  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Norwest  Bank  Minnesota,  N.A.  Located 
in  Minneapolis,  MN 

[Application  No.  0-09595) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 


section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).' 

Section  I.  Exemption  for  the  In-Kind 
Transfer  of  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply,  as  of 
September  30, 1994,  to  the  in-kind 
transfer  of  assets  of  plans  for  which 
Norwest  Bank  Minnesota,  N.A.  or  any  of 
its  affiliates  (collectively,  the  Bank) 
serves  as  a  fiduciary  (the  Client  Plans), 
including  plans  established  or 
maintained  by  the  Bank  (the  Bank  Plans; 
collectively,  the  Plans),  that  are  held  in 
certain  collective  investment  funds  (the 
CIFs)  maintained  by  the  Bank,  in 
exchange  for  shares  of  the  Norwest 
Funds  (the  Funds),  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(the  '40  Act),  as  amended,  for  which  the 
Bank  acts  as  investment  adviser, 
custodian,  and  shareholder  servicing 
agent,  in  connection  with  the 
termination  of  such  CIFs  provided  that 
the  following  conditions  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  a  Bank  Plan  or  a  Client  Plan 
in  connection  with  the  purchase  of 
shares  of  the  Funds  through  the  in-kind 
transfer  of  CIF  assets  and  no  redemption 
fees  are  paid  in  connection  with  the  sale 
of  such  shares  of  the  Funds. 

(b)  All  of  the  assets  of  a  Baivk  Plan  or 
a  Client  Plan  that  are  held  in  the  CIFs 
are  transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds.  A 
Plan  not  electing  to  participate  in  the 
Funds  receives  a  cash  payment 
representing  a  pro  rata  portion  of  the 
assets  of  the  terminating  CIF  before  the 
final  liquidation  takes  place. 

(c)  Each  Bank  Plan  and  each  Chent 
Plan  receives  shares  of  the  Funds  which 
have  a  total  net  asset  value  that  is  equal 
to  the  value  of  such  Plan's  pro  rata  share 
of  the  assets  of  the  CIF  on  the  date  of 
the  transfer,  based  on  the  current  market 
value  of  the  CIF's  assets,  as  determined 
in  a  single  valuation  performed  in  the 
same  manner  at  the  close  of  the  same 
business  day.  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  1 7a-7(b) 
(Rule  17a-7)  under  the  Investment 
Company  Act  of  1940  (the  '40  Act),  as 


'  For  purposes  of  tliis  exemption,  reference  to 
pruv.sinn.-i  of  Title  1  of  the  Act,  unless  otherwise 
spot  ilied,  refer  also  to  the  corresponding  provisions 
of  the  Code. 
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amended,  and  the  procedures 
estabHshed  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  hom  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

(d)  A  second  Hduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Second  Fiduciary)  receives 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  CIFs  and  full 
written  disclosure,  which  includes  but 
is  not  limited  to,  the  following 
information  concerning  the  Funds: 

(1)  A  current  prospectus  for  each 
portfolio  of  the  Funds  in  which  a  Bank 
Plan  or  a  Client  Flan  is  considering 
investing; 

(2)  A  statement  describing  (i)  the  fees 
for  investment  advisory  or  similar 
services  that  are  to  be  credited  back  to 

a  Client  Plan,  (ii)  the  fees  retained  by 
the  Bank  for  Secondary  Services,  as 
defined  in  paragraph  (g)  of  Section  III 
below,  and  (iii)  all  other  fees  to  be 
charged  to  or  paid  by  the  Bank  Plan  or 
the  Client  Plan  and  by  such  Funds  to 
the  Bank  or  to  uiu-elated  third  parties. 
Such  statement  also  includes  the  nature 
and  extent  of  any  differential  between 
the  rates  of  the  fees; 

(3)  The  reasons  why  the  Bank 
considers  such  investment  to  be 
appropriate  for  the  Bank  Plan  or  the 
Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Bank  Plan  or  a  Client  Plan  may  be 
invested  in  the  relevant  Funds,  and,  if 
so,  the  nature  of  such  limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/ or  a  copy  of  the  final 
exemption,  if  granted. 

(e)  On  the  basis  of  the  foregoing 
information,  the  Second  Fiduciary 
authorizes  in  writing  the  in-kind 
transfer  of  the  Bank  Plan's  or  the  Client 
Plan's  CIF  assets  to  a  Fund  in  exchange 
for  shares  of  the  Funds,  the  investment 
of  such  assets  in  corresponding 
portfolios  of  the  Funds,  the  fees 
received  by  the  Bank  in  connection  with 
its  services  to  the  Funds  and.  in  the  case 
of  a  Client  Plan  only,  the  purchase  by 


such  Client  Plan  of  additional  shares  of 
the  corresponding  Funds  with  the  fees 
credited  back  to  the  Client  Plan  by  the 
Bank.  Such  authorization  by  the  Second 
Fiduciary  will  be  consistent  with  the 
responsibilities,  obligations  and  duties 
imposed  on  fiduciaries  under  Part  4  of 
Title  I  of  the  Act. 

(f)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  sends 
by  regular  mail  to  each  affected  Bank 
Plan  and  Client  Plan  a  written 
confirmation,  not  later  than  30  days 
after  the  completion  of  the  transaction, 
containing  the  following  information: 

(1)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7{b)(4)  of  the  '40  Act; 

(2)  The  price  of  each  such  security 
involved  in  the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 

(g)  For  allsubsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  sends 
by  regular  mail,  no  later  than  90  days 
after  completion  of  each  transfer,  a 
written  confirmation  that  contains  the 
following  information: 

(1)  The  number  of  CIF  units  held  by 
the  Plan  immediately  before  the 
transfer,  the  related  per  unit  value  and 
the  total  dollar  amount  of  such  CIF 
units; 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Plan  following  the 
conversion,  the  related  per  share  net 
asset  value  and  the  total  dollar  amount 
of  such  shares. 

(h)  The  conditions  set  forth  in 
paragraphs  (c),  (d),  (e),  (o)  and  (p)  of 
Section  II  below  as  they  would  relate  to 
all  Plans  are  satisfied. 

Section  II.  Exemption  for  the  Receipt  of 
Fees 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply,  as  of 
November  11,  1994,  to  (1)  the  receipt  of 
fees  by  the  Bank  from  the  Funds  for 
acting  as  an  investment  adviser  to  the 
Funds;  and  (2)  the  receipt  and  proposed 
retention  of  fees  by  the  Bank  from  the 
Funds  for  acting  as  custodian  or 
shareholder  servicing  agent  to  the 
Funds,  as  well  as  for  any  other  services 
provided  to  the  Funds  which  are  not 
investment  advisory  services  (i.e.,  the 
Secondary  Services),  in  connection  with 
the  investment  in  shares  of  the  Funds  by 


the  Client  Plans,  other  than  the  Bank 
Plans,  for  which  the  Bank  serves  as 
fiduciary. 

The  aforementioned  transactions  are 
subject  to  the  following  conditions: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
Client  Plans  for  shares  in  the  Funds  is 
the  net  asset  value  per  share,  as  defined 
in  paragraph  (d)  of  Section  III,  at  the 
time  of  the  transaction  and  is  the  same 
price  which  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time. 

(c)  Neither  the  Bank  nor  an  affiliate, 
including  any  officer  or  director, 
purchases  from  or  sells  to  any  of  the 
Client  Plans  shares  of  any  of  the  Funds. 

(d)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Client  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Client  Plans  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(e)  The  Bank  does  not  receive  any  fees 
payable,  pursuant  to  Rule  12b-l  of  the 
'40  Act  (the  12b-l  Fees)  in  connection 
with  the  transactions  involving  the 
Funds. 

(f)  Each  Client  Plan  receives  a  credit, 
either  through  cash  or,  if  applicable,  the 
purchase  of  additional  shares  of  the 
Funds,  pursuant  to  an  annual  election, 
which  may  be  revoked  at  any  time, 
made  by  the  Client  Plan,  of  such  Plan's 
proportionate  share  of  all  investment 
advisory  fees  charged  to  the  Funds  by 
the  Bank,  including  any  investment 
advisory  fees  paid  by  the  Bank  to  third 
party  sub-advisers,  within  not  more 
than  one  business  day  after  the  receipt 
of  such  fees  by  the  Bank. 

(g)  The  Second  Fiduciary  receives,  jn 
advance  of  investment  by  a  Client  Plan 
in  the  Funds,  full  and  detailed  written 
disclosure  of  information  concerning 
the  relevant  Funds  as  set  forth  above  in 
Section  1(d). 

(h)  On  the  basis  of  the  information 
described  in  paragraph  (d)  of  Section  I, 
the  Second  Fiduciary  authorizes  in 
writing: 

(1)  The  ongoing  investment  of  assets 
of  the  Client  Plans  in  shares  of  the 
Funds,  in  connection  with  the 
transactions  set  forth  in  Section  II; 

(2)  The  investment  portfolios  of  the 
Funds  in  which  the  assets  of  the  Client 
Plans  may  be  invested;  and 

(3)  The  fees  to  be  paid  by  the  Funds 
in  which  Client  Plans  invest  to  the  Bank 


and  the  purchase  of  additional  shares  of 
the  Funds  by  the  Client  Plan  with  the 
fees  credited  to  the  Client  Plan  by  the 
Bank. 

(i)  The  authorization  referred  to  in 
paragraph  (h)  is  terminable  at  will  by 
the  Client  Plan,  without  penalty  to  the 
Client  Plan.  Such  termination  will  be 
effected  by  the  Bank  selling  the  shares 
of  the  Funds  held  by  the  affected  Client 
Plan  within  the  period  of  time  specified 
by  the  Client  Plan  but  not  more  than  one 
business  day  following  receipt  by  the 
Bank  from  the  Second  Fiduciary,  of  the 
termination  form  (the  Termination 
Form),  as  defined  in  paragraph  (h)  of 
Section  III  below,  or  any  other  written 
notice  of  termination;  provided  that,  if 
due  to  circumstances  beyond  the  control 
of  the  Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 

(j)  In  the  event  of  an  increase  in  the 
contractual  rate  of  any  fees  paid  by  the 
Funds  to  the  Bank  regarding  investment 
advisory  services  or  fees  for  similar 
services  that  had  been  authorized  by  the 
Second  Fiduciary  in  accordance  with 
paragraph  (h)  of  this  Section  II,  the  Bank 
provides  written  notice  to  the  Second 
Fiduciary  in  a  prospectus  for  the  Fimds 
or  otherwise,  of  any  increases  in  the 
contractual  rate  of  fees  charged  by  the 
Bank  to  the  Funds  for  investment 
advisory  services  even  though  such  fees 
will  be  credited  to  the  Client  Plans  as 
reauired  by  paragraph  (f)  of  Section  II. 

(k)  In  the  event  of  an  additional 
Secondary  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
provided  by  the  Bank  to  the  Funds  for 
which  a  fee  is  charged  or  an  increase  in 
the  contractual  rate  of  any  fee  due  from 
the  Funds  to  the  Bank  for  any 
Secondary  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below,  that 
results  from  an  increase  in  the  rate  of 
such  fee  or  from  the  decrease  in  the 
number  or  kind  of  services  performed 
by  the  Bank  for  such  fee  over  an  existing 
rate  for  such  Secondary  Service  which 
had  been  authorized  by  the  Second 
Fiduciary  of  a  Client  Plan  in  accordance 
with  paragraph  (h)  of  this  Section  II,  the 
Bank  will,  at  least  30  days  in  advance 
of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increased,  provide 
written  notice  to  the  Second  Fiduciary 
explaining  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nature  and  amount  of  the 
increase  in  fees  of  the  affected  Fund. 
Such  notice  will  be  accompanied  by  the 
Termination  Form,  as  defined  in 
paragraph  (h)  of  Section  III  below. 

(1)  The  Second  Fiduciary  is  supplied 
wath  a  Termination  Form  at  the  times 


specified  in  paragraphs  (k)  and  (m)  of 
this  Section  II,  which  expressly 
provides  an  election  to  terminate  the 
authorization,  described  above  in 
paragraph  (h)  of  this  Section  II,  with 
instructions  regarding  the  use  of  such 
Termination  Form  including  statements 
that: 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Client  Plans,  without 
penalty  to  such  PIeuis.  The  termination 
will  be  effected  by  the  Bank  selling  the 
shares  of  the  Funds  held  by  the  Cfient 
Plans  requesting  termination  within  the 
period  of  time  specified  by  the  Client 
Plan,  but  not  later  than  one  business  day 
following  receipt  by  the  Bank  from  the 
Second  Fiduciary  of  the  Termination 
Form  or  any  written  notice  of 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale  of  shares  of  such  Cfient 
Plans  cannot  be  executed  within  one 
business  day,  the  Bank  shall  have  one 
additional  business  day  to  complete 
such  sale;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
return  the  form  on  behalf  of  the  Plan 
will  be  deemed  to  be  an  approval  of  the 
additional  Secondary  Service  for  which 
a  fee  is  charged  or  increase  in  the  rate 
of  any  fees  and  will  result  in  the 
continuation  of  the  authorization,  as 
described  in  paragraph  (h)  of  this 
Section  II,  of  the  Bank  to  engage  in  the 
transactions  on  behalf  of  the  Client  Plan. 

(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  at  least  once 
in  each  calendar  year,  beginning  with 
the  calendar  year  that  begins  after  the 
date  of  the  grant  of  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  need  not  be 
supplied  to  the  Second  Fiduciary, 
pursuant  to  paragraph  (m)  of  this 
Section  II,  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (k)  of  this  Section 
II,  except  to  the  extent  required  by  said 
paragraph  (k)  of  this  Section  II  to 
disclose  an  increase  in  fees. 

(n)  On  an  annual  basis,  the  Bank  will 
provide  the  Second  Fiduciary  of  a  Client 
Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and  upon  such  fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  which  contains 
a  description  of  all  fees  paid  by  the 
Funds  to  the  Bank. 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  the  Bank 
which  contains  information  about  the 
portfolios  of  the  Funds  and  includes 
audit  findings  of  an  independent 
auditor  (the  Auditor)  within  60  days  of 
the  preparation  of  the  report. 


In  addition,  the  Bank  wrill  respond  to 
oral  or  written  responses  to  inquiries  of 
the  Second  Fiduciary  as  they  arise. 

(0)  All  dealings  between  the  Chent 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Client  Plans. 

(p)  The  Bank  maintains  for  a  period 
of  six  years  the  records  necessary,  to 
enable  the  persons  described  below  in 
paragraph  (q)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circimistances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and 

(2)  No  party  in  interest  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (q)  of  Section  II  below;  and 

(q)(l)  Except  as  provided  in  paragraph 
(p)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in 
paragraph  (p)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(ii)  Any  fiduciary  of  a  CUent  Plan  who 
has  authority  to  acquire  or  dispose  of 
shares  of  the  Funds  owned  by  the  Client 
Plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
a  Client  Plan  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  (q)(l)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Bank"  means  Norwest 
Bank  Minnesota,  N.A.  and  any  affifiate 
of  the  Bank,  as  defined  in  paragraph  (b) 
of  this  Section  III. 

(b)  An  "affiliate"  of  the  Bank 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries. 
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controlhng,  controlled  by,  or  under 
common  control  with  the  Bank.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director,  employee, 
relative  or  partner  in  such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(c)  The  term  "Fund"  or  "Funds" 
refers  to  the  Norwest  Funds  or  to  any 
diversified  open-end  investment 
company  or  companies  registered  under 
the  '40  Act  for  which  the  Bank  serves  as 
an  investment  adviser  and  may  also 
serve  as  a  custodian,  shareholder 
servicing  agent,  transfer  agent  or 
provide  some  other  "Secondary 
Service"  (as  defined  below  in  paragraph 
(g)  of  this  Section  IV)  which  as  been 
approved  by  such  Funds. 

id)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  chargeable 
to  each  portfolio,  by  the  number  of 
outstanding  shares. 

(e)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(f)  The  term  "Second  Fiduciary" 
means  a  Bduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  affiliate, 
employee,  or  relative  of  such  Second 
Fiduciary  is  an  officer,  director,  partner 
or  employee  of  the  Bank  or  is  a  relative 
of  such  persons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption;  provided,  however 
that  with  respect  to  Bank  Flans,  the 
Second  Fiduciary  may  receive 
compensation  from  the  Bank  in 
connection  with  the  transactions 
contemplated  herein,  but  the  amount  or 


payment  of  such  compensation  may  not 
be  contingent  upon  or  be  in  any  way 
affected  by  the  Second  Fiduciary's 
ultimate  decision  regarding  whether  the 
Bank  Plans  participate  in  such 
transactions. 

With  the  exception  of  the  Bank  Plans, 
if  an  officer,  director,  partner,  affiliate  or 
employee  of  the  Bank  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment  adviser, 
(ii)  the  approval  of  any  such  purchase 
or  sale  between  the  Client  Plan  and  the 
Funds,  and  (iii)  the  approval  of  any 
change  of  fees  charged  to  or  paid  by  the 
Client  Plan,  any  of  the  transactions 
described  in  Sections  I  and  II  above, 
then  paragraph  (f)(2)  of  this  Section  IV, 
shall  not  apply. 

(g)  The  term  "Secondary  Service" 
means  a  service,  other  than  investment 
advisory  or  similar  services  which  is 
provided  by  the  Bank  to  the  Funds, 
including,  but  not  limited  to,  custodial 
or  shareholder  services.  However,  the 
term  "Secondary  Service"  does  not 
include  any  brokerage  services  provided 
by  the  Bank  to  the  Funds. 

(h)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  at  the  times  specified  in 
paragraphs  (i).  (k),  (1),  and  (m)  of  Section 
II  which  expressly  provides  an  election 
to  the  Second  Fiduciary  to  terminate  on 
behalf  of  a  Plan  the  authorization 
described  in  paragraph  (h)  of  Section  II. 
Such  Termination  Form  is  to  be  used  at 
will  by  the  Second  Fiduciary  to 
terminate  such  authorization  without 
penalty  to  the  Plan  and  to  notify  the 
Bank  in  writing  to  effect  such 
termination  by  selling  the  shares  of  the 
Fund  held  by  the  Plan  requesting 
termination  not  later  than  one  business 
day  following  receipt  by  the  Bank  of 
written  notice  of  such  request  for 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  shares  of  such  Client  Plans 
cannot  be  executed  within  one  business 
day,  the  Bank  shall  have  one  additional 
business  day  to  complete  such  sale. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of 
September  30. 1994  with  respect  to  the 
transactions  described  in  Section  I  and 
as  of  November  11. 1994  with  respect  to 
the  transactions  described  in  Section  II. 

Summary  of  Facts  and  Representations 

1.  The  parties  or  entities  involved  in 
the  subject  transactions  are  described  as 
follows: 

a.  The  Bank  and  its  affiliates  are  direct 
or  indirect  wholly  owned  subsidiaries  of 
Norwest  Corporation,  a  bank  holding 


company.  The  Bank  is  a  national  bank 
that  is  principally  located  in 
MinneapoUs,  Minnesota.  It  serves  as 
trustee,  directed  trustee,  investment 
manager  or  custodian  to  approximately 
7,500  employee  benefit  plans.  As 
custodian  or  directed  trustee  of  a  plan, 
the  Bank  has  custody  of  a  Client  Plan's 
assets  but  it  has  no  duty  to  review 
investments  or  make  investment 
recommendations  with  respect  to  such 
assets.  Instead,  it  must  act  only  as 
directed  by  an  authorized  third  party. 
When  the  Bank  serves  as  a  discretionary 
trustee  or  investment  manager  of  a 
Client  Plan,  it  generally  invests,  with 
the  sponsor's  approval,  the  assets  of  a 
Client  Plan  account  in  a  series  of  CIFs 
it  manages.  The  Bank  may  also  provide 
investment  advice  to  other  fiduciaries 
who  have  investment  discretion  over  a 
Client  Plan's  assets  or  manage  an 
individual  investment  portfolio  for  a 
Client  Plan. 

As  of  December  31, 1992,  the  Bank 
had  discretionary  and  nondiscretionary 
pension  and  welfare  plan  assets  under 
management  totaling  $16.25  billion.  Of 
this  total,  $3.2  billion  of  pension  and 
welfare  plan  assets  were  held  in  30  CIFs 
maintained  by  the  Bank.  Also  as  of 
December  31, 1992,  the  Bank  had  total 
discretionary  assets  under  management 
for  all  trust  clients,  CIFs  and  investment 
advisory  clients  of  approximately 
$22.35  bilhon  and  total  trust  assets 
(both  discretionary  and 
nondiscretionary)  of  approximately 
$90.75  bilHon. 

With  respect  to  the  CIFs  discussed 
herein,  the  Bank  receives  a  single.  Plan- 
level  management  fee  negotiated  with 
each  Client  Plan.  The  typical  annualized 
fee  range  for  the  management  fee  is  from 
.25  percent  to  1.50  percent  of  invested 
Client  Plan  assets.  "The  management  fee 
is  dependent  upon  such  factors  as  asset 
class  and  negotiation.  The  Bank  charges 
a  minimum  fee  of  $500  to  $1,000  for 
small  accounts  but  it  charges  no  fee  for 
Secondary  Services  (e.g.,  shareholder 
and  custodial  services)  provided  to  a 
Chent  Plan. 

b.  The  Funds  individually  constitute 
a  separate  investment  portfolio  or  a 
series  of  portfolios  having  a  separate 
prospectus  and  representing  a  distinct 
investment  vehicle.  In  the  aggregate,  the 
Funds  comprise  a  Delaware  business 
trust  currently  registered  as  an  open-end 
investment  company  under  the  '40  Act. 
The  Funds  include  seventeen  new 
portfolios  ranging  from  money  market 
funds  to  bond  funds.  In  some  situations, 
the  shares  of  a  Fund  will  be  divided  into 
different  classes  and  charge  different 
levels  of  expenses.  Except  for  these 
differences,  the  shares  of  each  Fund  will 


represent  the  same  proportionate 
interest  in  the  assets  of  that  Fund. 

c.  The  Board  of  Trustees  (the 
Trustees)  manages  the  Funds,  negotiates 
the  investment  advisory  contracts  and 
contracts  for  Secondary  Services 
described  below.  A  majority  of  the 
Trustees  are  independent  of  the  Bank. 
The  Trustees  are  elected  by  the 
shareholders  of  the  Funds,  except  that 
in  certain  cases  following  a  vacancy  on 
the  Board  of  Trustees,  the  Trustees  can 
appoint  a  new  Trustee  without  advance 
shareholder  approval. 

The  Bank  serves  as  the  investment 
adviser  to  each  Fund  and  receives 
investment  advisory  fees  from  the 
Funds.  The  Bank  also  serves  as 
custodian,  shareholder  servicing  agent 
and  transfer  agent  to  the  Funds  and  is 
compensated  by  the  Funds  for  the 
Secondary  Services  it  renders  to  such 
Funds  in  these  capacities. 

d.  Forum  Financial  Services  (FFS),  a 
Delaware  corporation  which  is  wholly 
independent  of  the  Bank,  serves  as 
distributor  of  the  shares  of  the  Funds 
and  provides  administrative  and 
accounting  services  to  the  Funds.  FFS  is 
compensated  and  reimbursed  by  the 
Fimds  for  certain  expenses  it  incurs  in 
performing  these  functions. 

e.  The  Bank  Plans  consist  of  the 
Norwest  Corporation  Master  Savings 
Trust  (the  Savings  Trust)  and  the 
Norwest  Corporation  Master  Pension 
Trust  (the  Pension  Trust).  As  of  June  30, 
1994,  the  Savings  Trust  had  total  assets 
of  $747,976,484  and  two  participating 
Bank  Plans,  the  Norwest  Corporation 
Savings-Investment  Plan  (the  Norwest 
Savings  Plan)  and  the  Ford  Bank  Group. 
Inc.  Savings  Plan  (the  Ford  Savings 
Plan).  Also,  as  of  Jime  30. 1994,  the 
Norwest  Savings  Plan  and  the  Ford 
Savings  Plan  had  32,259  participants 
and  616  participants,  respectively. 

The  Pension  Trust  holds  the  assets  of 
the  Norwest  Corporation  Pension  Plan 
(the  Norwest  Plan),  the  First  Minnesota 
Employee's  Pension  Plan  (the  First 
Minnesota  Plan)  and  the  United  Bank  of 
Colorado,  Inc.  Retirement  Income  Plan 
(the  United  Bank  Plan).  As  of  June  30, 
1994,  the  Pension  Trust  had  total  assets 
of  $625,781,748.  As  of  January  1, 1994, 
the  Norwest  Pension  Plan  had  27,725 
participants,  the  First  Minnesota  Plan 
had  868  participants  and  the  United 
Bank  Plan  had  3,437  participants. 

f.  The  Client  Plans  include  various 
pension,  profit  sharing,  and  stock  bonus 
plans  as  well  as  voluntary  employees' 
beneficiary  associations,  supplemental 
unemployment  benefit  plans,  simplified 
employee  benefit  plans,  Keogh  Plans 
and  IRAs  for  which  the  Bank  presently 
serves  (or  will  serve  in  the  future)  as  a 
fiduciary  (including  those  plans  whose 


assets  are  ciurently  invested  in  the 
Bank's  CIFs). 

g.  Wilmington  Trust  Company  (WTC) 
of  Wilmington,  Delaware,  has  been 
retained  by  the  Bank  to  serve  as  the 
Second  Fiduciary  for  the  Bank  Plans 
proposing  to  invest  in  the  Funds.  WTC. 
the  primary  subsidiary  of  Wilmington 
Trust  Corporation,  was  established  in 
1903.  WTC  is  wholly  independent  of  the 
Bank  and  its  affihates. 

As  of  December  31, 1993,  WTC 
exercised  discretionary  investment 
authority  over  approximately  $25.7 
billion  of  fiduciary  assets,  including 
approximately  $14.5  billion  of  assets  of 
plans  covered  by  the  Act  and  non- 
qualified employee  benefit  plans.  As  of 
December  31, 1993,  WTC  also  served  as 
directed  trustee,  agent  or  custodian  v\dth 
respect  to  more  than  $2.5  billion  of 
assets  of  plans  covered  by  the  Act  and 
non-qualified  employee  benefit  plans. 

Description  of  the  Transactions 

2.  The  Bank  maintains  CIFs  in  which 
both  Bank  Plans  and  Chent  Plans  have 
invested.  To  t)etter  serve  the  interests  of 
these  Plans,  the  Bank  has  decided, 
subject  to  approval  of  such  Plans,  to 
terminate  twelve  of  its  CIFs  and  transfer 
the  assets  currently  invested  in  the  CIFs 
to  the  corresponding  Funds.  The  Bank 
notes  that  mutual  funds  are  subject  to 
supervision  by  the  SEC,  place  greater 
emphasis  on  participant  disclosure  than 
do  bank  CIFs  and  provide  an  effective 
mechanism  for  disclosure.  Moreover, 
the  Bank  represents  that  Plan  sponsors 
and  participants  vtdll  be  able  to  monitor 
more  easily  the  performance  of  their 
investments  in  the  Funds  on  a  daily 
basis  since  information  concerning 
investment  performance  of  the  Funds 
will  be  available  in  daily  newspai>ers  of 
general  circulation. 

Accordingly,  the  Bank  requests 
retroactive  exemptive  relief  with  respect 
to  the  transfer  of  a  Bank  Plan's  or  a 
Client  Plan's  assets  from  certain 
terminating  CIFs  to  the  Fimds.  In 
addition,  the  Bank  requests  prospective 
exemptive  relief  for  the  receipt  of  fees 
from  the  Funds  in  connection  with  the 
investment  of  assets  of  Client  Plans  for 
which  the  Bank  acts  as  a  trustee, 
directed  trustee,  investment  manager,  or 
custodian,  in  shares  of  the  Funds  in 
instances  where  the  Bank  is  an 
investment  adviser,  custodian,  and 
shareholder  servicing  agent  for  the 
Fimds.2  The  exemptive  relief  provided 


for  the  receipt  of  fees  would  cover 
Client  Plans  only,  specifically  those 
Plans  for  which  the  Bank  exercises 
investment  discretion  as  well  as  Client 
Plans  where  investment  decisions  are 
participant-directed  by  a  Second 
Fiduciary. 

In-Kind  Transfers  to  the  Funds  by  Bank 
Plans  and  Client  Plans 

3.  During  the  weekends  of  September 
30. 1994-October  2.  1994  and  November 
11-13. 1994.  the  Bank  began 
transferring  the  assets  of  12  terminated 
CIFs  to  the  Funds.  Specifically,  during 
the  weekend  beginning  September  30. 
1994.  the  Bank  transferred  the  assets  of 
two  CIFs.  namely.  "Stock  Fund  S"  and 
"Bond  Fund  R"  to  the  "Contrarian  Stock 
Fund"  and  the  "Total  Return  Bond 
Fund."  Then,  during  the  weekend  of 
November  11-13. 1994.  the  Bank 
terminated  the  assets  of  the  ten 
remaining  CIFs.  Once  terminated,  the 
assets  from  these  CIFs  were  transferred 
to  fifteen  "Advantage  Funds"  portfolios 
which  also  comprise  the  Funds. 
Following  the  transfers,  the  Bank 
commenced  offering  shares  in  the  Funds 
to  the  Bank  Plans  and  the  Client  Plans.^ 

To  the  extent  legally  permissible,  all 
transfers  were  effected  in-kind. 
However,  liecause  certain  CIFs  had 
already  invested  in  other  mutual  funds 
and  transfers  of  those  mutual  fund 
investments  to  the  Fimds  would  violate 
federal  securities  laws  appUcable  to  the 


'The  Bank  is  not  requesting  an  exemption  for 
investments  in  the  Funds  by  the  Bank  Plans.  The 
Bank  represents  that  Bank  Plans  may  acquire  or  sell 
shares  of  the  Funds  pursuant  to  Prohibited 
Transaction  Exemption  (PTE)  77-3  (42  FR  18734, 
April  8. 1977).  PTE  77-3  permits  the  acquisition  or 
sale  of  shares  of  a  registered,  open-end  investment 


company  by  an  employee  benefit  plan  covering 
only  employees  of  such  investment  company, 
employees  of  the  investment  adviser  or  principal 
underwriter  for  such  investment  company,  or 
employees  of  any  affiliated  person  (as  defined 
therein)  of  such  investment  adviser  or  principal 
underwriter,  provided  certain  conditions  are  met 
The  Department  expresses  no  opinion  on  whether 
any  transactions  with  the  Funds  by  the  Bank  Plans 
would  be  covered  by  PTE  77-3. 

'At  present,  the  Bank  does  not  intend  to 
terminate  or  convert  two  other  CIFs.  the  "Short 
Term  Investment  Fund"  and  the  "Stable  Return 
Fund."  Nevertheless,  if  at  some  future  date  the 
Bank  were  to  decide  to  terminate  and  convert  these 
two  QFs  as  well,  the  Bank  represents  that  it  will 
comply  with  the  conditions  of  the  final  exemption 
and  it  will  value  the  assets  of  both  the  QFs  and  the 
transferee  Funds  in  accordance  with  Rule  17a-7  of 
the  '40  Act,  as  amended,  and  the  procedures 
established  by  the  Funds  pursuant  to  Rule  17a-7  for 
the  valuation  of  such  assets.  (See  Representation  3.)  ' 

Although  the  Bank  does  not  currently  anticipate 
that  either  of  these  CIFs  will  invest  in  the  Funds, 
if  such  an  investment  were  to  be  made,  the  fee 
arrangements  will  be  structured  to  comply  with 
Prohibited  Transaction  Exemption  (PTE)  77-4  (42 
FR  18732,  April  8, 1977).  In  pertinent  part.  PTE  77- 
4  permits  the  purchase  and  sale  by  an  employee 
benefit  plan  of  shares  of  a  registered,  open-end 
investment  company  when  a  fiduciary  with  respect 
to  the  plan  is  al»o  the  investment  adviser  of  the 
investment  company. 

The  Bank  also  represents  that  it  will  continue  to 
comply  with  PTE  77-4  in  connection  with  the 
crediting  of  fees  paid  to  it  or  its  affiliates  by  the 
Total  Return  Bond  Fund  and  the  Contrarian  Stock 
Fund. 
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mutual  funds,  the  Bank  decided  to 
liquidate  those  investments  on  the  date 
of  the  transfer.  The  Funds  then 
purchased  substantially  the  same 
securities  held  by  the  mutual  funds  in 
whose  shares  the  CIFs  had  previously 
been  invested. 

The  Bank  represents  that  the  transfers 
of  assets  were  conducted  in  accordance 
with  Rule  17a-7  of  the  '40  Act  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets  so  as  to  make  the 
transactions  ministerial  and  as 
nondiscretionary  in  nature  as  possible.* 
In  this  regard,  the  asset  transfers  to  the 
funds  occurred  over  one  or  more 
weekends  selected  by  the  Trustees  using 
market  values  as  of  the  close  of  business 
on  the  preceding  Friday.  Thus,  the 
transfers  of  the  securities  were 
completed  on  Friday  prior  to  the 
opening  of  business  on  Monday,  the 
next  business  day.  As  of  that  day,  a 
Bank  Plan  or  a  Client  Flan  whose  assets 
were  transferred  from  a  CIF  would  hold 
shares  in  the  corresponding  Fund.  The 
value  of  the  Plan's  assets  in  the  Fund 
would  be  at  the  same  aggregate  value  as 
the  units  held  in  the  CIF  as  of  the  close 
of  trading  on  the  preceding  Friday.  The 
value  of  a  CIF's  portfolio  was 
determined  by  FFS  in  coordination  with 
the  Bank.  In  this  regard,  it  is  represented 
that  the  current  market  price  for  specific 
types  of  CIF  securities  involved  in  the 
in-kind  transfers  was  determined  as 
follows: 

a.  If  the  security  was  a  "reported  secvirity" 
as  the  term  is  defined  in  Rule  llAa3-l  under 
the  Securities  Exchange  Act  of  1934  (the  '34 
Act),  the  last  sale  price  with  respect  to  such 
security  reported  in  the  consolidated 
transaction  reporting  system  (the 
Consolidated  System);  or  if  there  were  no 
reported  transactions  in  the  Consolidated 
System  that  day,  the  average  of  the  highest 
independent  bid  and  the  lowest  independent 
offer  for  such  security  (reported  pursuant  to 
Rule  llAcl-1  under  the  '34  Act),  as  of  the 
close  of  business:  or 

b.  If  the  security  was  not  a  reported 
security,  and  the  principal  market  for  such 
security  was  an  exchange,  then  the  last  sale 
on  such  exchange;  or  if  there  were  no 
reported  transactions  on  such  exchange  that 
day,  the  average  of  the  highest  independent 
bid  and  lowest  independent  offer  on  such 
exchange  as  of  the  close  of  business;  or 

c.  If  the  security  was  not  a  reported 
security  and  was  quoted  in  the  NASDAQ 
system,  then  the  average  of  the  highest 
independent  bid  and  lowest  independent 


offer  reported  on  Level  1  of  NASDAQ  as  of 
the  close  of  business;  or 

d.  For  all  other  securities  (i.e.,  securities 
not  listed  on  an  exchange  and  for  which  no 
bid  and  ask  quotations  are  readily  available), 
valuation  determined  by  (1)  averaging  prices 
obtained  from  at  least  three  independent 
matrix  pricing  services  '  or  (2)  averaging  bid 
and  ask  quotations  as  of  the  close  of  trading 
on  the  Friday  preceding  the  in-kind  transfers 
from  three  independent  brokers. 

In  essence,  the  Bank  represents  that 
the  transfer  transactions  were 
ministerial,  performed  in  accordance 
with  procedures  prescribed  by  Rule 
1 7a-7  and  previously  approved  by  the 
disinterested  members  of  the  Fimd's 
Board  of  Trustees.  The  Bank  also 
represents  that  the  pricing  of  the 
securities  was  accomplished  by 
reference  to  independent  sources  such 
that  the  transaction  would  result  in  an 
a^ected  Bank  Plan  or  Client  Plan 
holding  mutual  fund  shares  of  equal 
aggregate  value  to  the  previously-held 
CIF  units.  No  sales  commissions  or 
redemption  fees  were  or  would  be  paid 
by  a  Bank  Plan  or  a  Client  Plan  in 
connection  with  investments  of  shares 
in  the  Funds.  In  addition,  no  fees  for 
distribution  expenses  pursuant  to  Rule 
12b-l  under  the  '40  Act  were  or  would 
be  paid  to  FFS  or  the  Bank  by  a  Bank 
Plan  or  a  Client  Plan  with  respect  to 
transactions  involving  the  Funds.  Any 
fees  charged  by  the  independent  brokers 
for  bid  and  ask  prices  were  the 
responsibility  of  the  Bank.  Further,  the 
Bank  represents  that  neither  it  nor  its 
affiliates,  including  any  officer  or 
director  of  the  Bank,  had  purchased  or 
would  purchase  from  or  sell  to  any  Bank 
Plan  or  CUent  Plan  shares  of  any  of  the 
Funds." 

4.  As  stated  above,  prior  to  investing 
a  Plan's  assets  in  the  Fimds,  the  Bank 
was  required  to  obtain  the  affirmative 
written  approval  of  an  independent 
Second  Fiduciary  who  is  typically,  in 
the  case  of  a  Client  Plan,  the  named 


*  In  pertinent  part.  Rule  17a-7  mandates  that  such 
transactions  be  effected  at  the  "independent  current 
market  price"  for  such  security,  involve  no 
brokerage  commissions  or  other  remuneration,  and 
comply  with  valuation  procedures  adopted  by  the 
board  of  directors  of  the  investment  company  to 
ensure  that  all  requirements  of  the  Rule  are 
satisfied. 


'According  to  the  applicant,  the  SEC  has 
permitted  securities  not  listed  on  an  exchange  and 
for  which  no  bid  and  ask  quotations  are  readily 
available  to  be  valued  by  a  matrix  pricing 
methodology.  The  applicant  explains  that  matrix 
pricing  methodology  is  intended  to  approximate 
what  the  actual  market  values  of  securities  would 
be  if  an  active  secondary  market  for  those  securities 
exists  and  takes  into  account  a  variety  of  factors 
such  as  the  most  recent  market  activity  with  respect 
to  a  subject  security,  liquidity,  yield,  rating,  type  of 
industry,  coupon  rate,  maturity  and  economic 
conditions.  If  a  matrix  pricing  service  is  used,  the 
applicant  explains  that  the  pricing  entity  will  not 
be  affiliated  with  the  Bank  or  the  Funds. 

"The  Department  notes  that  this  representation  is 
not  intended  to  limit  the  ability  of  Client  Plans  to 
deal  with  the  Bank's  account  representatives  on 
matters  involving  the  funds  and  is  not  meant  to 
prohibit  purchases  or  sales  of  shares  of  the  Funds 
that  are  placed  through  personnel  of  the  Banli  when 
such  personnel  are  acting  as  agents  for  the  Client 
Plans. 


fiduciary,  trustee  or  sponsoring 
employer.  In  the  case  of  a  Bank  Plan,  the 
Bank  retained  the  services  of  WTC  to 
approve  the  in-kind  transfer  of  assets  of 
such  Plan  to  the  Fimds. 

The  Bank  provided  advance  written 
notice  of  the  in-kind  transfer  of  assets  of 
the  CIFs  and  full  written  disclosure  of 
information  concerning  the  Funds  to  the 
Second  Fiduciary  of  a  Bank  or  Client 
Plan.  In  this  regard,  the  Bank  provided 
the  Second  Fiduciary  vdth  a  current 
prospectus  for  each  portfolio  of  the 
Fimds  in  which  a  Bank  or  Client  Plan 
is  investing.  The  disclosure  statement 
described  the  fees  for  investment 
advisory  or  similar  services  to  be 
credited  back  to  the  Client  Plan, 
including  any  fees  for  Secondary 
Services  and  all  other  fees  to  be  charged 
to  or  paid  by  a  Bank  Plan,  a  Client  Plan 
or  by  the  Funds  to  the  Bank.  Such 
disclosure  included  the  nature  and 
extent  of  any  differential  between  the 
rates  of  fees.  The  disclosure  statement 
also  explained  why  the  Bank  beUeved 
that  the  investment  in  the  Fimds  by  a 
Bank  Plan  or  a  Client  Plan  was 
appropriate.  As  applicable,  the 
disclosure  statement  further  described 
any  limitations  on  the  Bank  regarding 
which  Plan  assets  may  be  invested  in 
shares  of  the  Funds  and,  if  so,  the  nature 
of  such  limitations.^  Upon  request  of  the 
Second  Fiduciary,  the  Bank  is  required 
to  provide  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  gremted. 

On  the  basis  of  information  noted 
above,  the  Second  Fiduciary  could 
authorize,  in  writing,  that  the  Bank 
transfer  a  Bank  Plan's  or  a  Client  Plan's 
CIF  assets  to  a  Fund  in  exchange  for 
shares  of  the  Funds  and  invest  the 
Plan's  assets  in  corresponding  portfolios 
of  the  Funds.  For  Client  Plans,  the 
written  authorization  also  allowed  the 
Bank  to  receive  fees  from  the  Funds  and 
to  purchase  additional  shares  of  the 
Funds  with  the  fees  credited  back  to  the 
Client  Plan  by  the  Bank. 

5.  The  Bank  anticipated  that  the 
transfer  of  assets  from  the  CIFs  to  the 
Funds  would  be  accomplished  in  stages 
as  sufficient  numbers  of  approvals  were 
received  bom  Second  Fiduciaries."  If 


'  Section  n(d)  of  PTE  77-4  requires,  among  other 
things,  that  an  independent  plan  fiduciary  receive 
a  current  prospectus  issued  by  the  investment 
company  and  a  full  and  detailed  written  disclosure 
of  the  investment  advisory  and  other  fees  charged 
to  or  paid  by  the  plan  and  the  investment  company, 
including  a  discussion  of  whether  there  are  any 
limitations  on  the  fiduciary/investment  adviser 
with  respect  to  which  plan  assets  may  be  invested 
in  shares  of  the  investment  company  and,  if  so,  the 
nature  of  such  limitations. 

"According  to  the  applicant,  the  conversion  of 
the  CIFs  into  the  Funds  could  be  accomplished  in 
stages  for  reasons  of  efficiency  and  economy.  Given 


the  Second  Fiduciary  had  not  provided 
the  Bank  with  approval  of  investment  in 
the  Funds  by  the  time  the  last  transfer 
of  assets  from  a  terminating  CIF  to  a 
Fund  was  to  occur,  a  pro  rata  portion  of 
the  assets  of  the  terminating  CIF  was 
distributed  in  cash  to  the  trust  account 
of  a  Bank  Plan  or  a  Client  Flan  before 
the  final  liquidation  of  the  CIF  took 
place. 

6.  Following  each  in-kind  transfer,  the 
Bank  provided  each  affected  Plan  with 
a  vwitten  confirmation  statement.  This 
statement  set  forth  the  number  of  CIF 
units  held  by  the  Plan  immediately 
before  the  conversion,  the  related  per 
unit  value  and  the  total  dollar  amount 
of  the  CIF  units.  The  confirmation 
statement  also  included  the  number  of 
shares  in  the  Funds  that  were  held  by 
the  Bank  Plan  or  the  Client  Plan 
following  the  conversion,  the  related  per 
share  net  asset  value  and  the  total  dollar 
amount  of  the  shares.  The  confirmation 
statement  further  disclosed  (a)  the 
identity  of  each  security  that  was  valued 
for  purposes  of  the  transaction  in 
accordance  with  Rule  17a-7(b)(4);  (b) 
the  price  of  each  such  security  for 
purposes  of  the  transaction;  and  (c)  the 
identity  of  each  pricing  service  or 
market  maker  consulted  in  determining 
the  value  of  such  securities. 

For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  will 
send  by  regular  mail  to  each  affected 
Bank  Plan  and  Client  Plan  a  written 
confirmation,  not  later  thein  30  days 
after  the  completion  of  the  transaction, 
containing  the  following  information: 
(a)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  '40  Act;  (b)  the  price 
of  each  such  security  involved  in  the 
transaction;  and  (c)  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities.  In  addition,  for  all 
subsequent  transfers  of  CIF  assets  to  a 
Fund  following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register,  the  Bank  will  send  by  regular 


the  large  number  of  Plans  that  had  interests  in  the 
CIFs.  the  applicant  anticipated  that  it  would  take 
an  extended  period  of  time  to  gather  all  of  the 
necessary  consents  from  Second  Fiduciaries.  If 
consent  was  given  promptly,  the  applicant  saw  no 
reason  to  delay  a  Plan's  investing  in  the  Funds 
since  a  Second  Fiduciary  would  desire  the  timely 
investment  of  the  Plan's  assets. 

Further,  the  applicant  did  not  believe  a  staggered 
conversion  would  operate  to  the  detriment  of  a 
Plan.  This  was  tiecause  all  asset  transfers  would  be 
effected  at  fair  market  value  and  proratably  among 
the  Plans.  Therefore.  Plans  would  have  the  same 
asse^value  immediately  before  and  after  the 
conversion. 


mail,  no  later  than  90  days  after 
completion  of  each  transfer,  a  written 
confirmation  that  contains  the  following 
information:  (a)  The  number  of  CIF 
units  held  by  the  Plan  immediately 
before  the  transfer,  the  related  per  unit 
value  and  the  total  dollar  amount  of 
such  CIF  units;  and  (b)  the  number  of 
shares  in  the  Funds  that  are  held  by  the 
Plan  follovong  the  conversion,  the 
related  per  share  net  asset  value  and  the 
total  dollar  amount  of  such  shares. 

Representations  of  the  Second  Fiduciary 
for  the  Bank  Plans  Regarding  the  In- 
Kind  Transfers 

7.  As  stated  above,  the  Bank  retained 
WTC  as  the  Second  Fiduciary  to  oversee 
the  in-kind  transfers  of  CIF  assets  to  the 
Funds  as  such  transactions  affect  the 
Bank  Plans.  In  such  capacity,  WTC 
represented  that  it  understood  and 
would  accept  the  duties,  responsibilities 
and  liabilities  in  acting  as  a  fiduciary  for 
the  Bank  Plans,  including  those 
imposed  on  fiduciaries  under  the  Act. 

WTC  stated  that  it  considered  the 
effect  of  the  in-kind  transfer  transactions 
on  the  Bank  Plans  and  noted  that  this 
investment  opportunity  was  being 
offered  to  Client  Plans  on  the  same 
terms  and  conditions  as  the  Bank  Plans. 
Based  on  the  foregoing,  WTC  believed 
that  the  terms  of  the  in-kind  transfers 
were  fair  to  participants  of  the  Bank 
Plans  and  comparable  to  and  no  less 
favorable  than  the  terms  that  would 
have  been  reached  among  unrelated 
third  parties.  Accordingly,  WTC 
represented  that  the  in-kind  transfer 
transactions  were  in  the  best  interest  of 
the  Bank  Plans  and  their  participants 
and  beneficiaries  for  the  following 
reasons:  (a)  The  impact  of  the  in-kind 
transfers  on  the  Baiik  Plans  was  de 
minimus  because  the  Funds 
substantially  replicate  the  CIFs  in  terms 
of  the  investment  policies  and 
objectives;  (b)  the  Funds  would 
probably  continue  to  experience  relative 
performance  similar  in  nature  to  the 
CIFs  given  the  continuity  of  investment 
objectives  and  policies,  management 
oversight  and  portfolio  management 
personnel;  (c)  the  in-kind  transfers 
would  not  adversely  affect  the  cash 
flows,  liquidity  or  investment 
diversification  of  the  Bank  Plans;  and 
(d)  the  benefits  to  be  derived  by  the 
Bank  Plans  and  their  participants  by 
investing  in  the  Funds  (e.g.,  broader 
distribution  permitted  of  the  Funds  to 
different  types  of  plans  impacting 
positively  on  asset  size  of  the  Funds  and 
resulting  in  cost  savings  to 
shareholders)  would  more  than  offset 
the  impact  of  minimum  additional 
expenses  that  may  be  borne  by  the  Bank 
Plans. 


In  opining  on  the  appropriateness  of 
the  in-kind  transfers,  WTC  represented 
that  it  conducted  an  overall  review  of 
the  Bank  Plans,  including  the  Bank  Plan 
documents.  WTC  stated  that  it  also 
examined  the  total  investment  portfolios 
of  the  Bank  Plans  to  ascertain  whether 
or  not  the  Bank  Plans  were  in 
compUance  with  their  investment 
objectives  and  policies.  Further,  WTC 
stated  that  it  examined  the  liquidity 
requirements  of  the  Bank  Plans  and 
reviewed  the  concentration  of  the  Bank 
Plans'  assets  invested  in  the  CIFs  as  well 
as  the  portion  of  the  CIFs  comprised  of 
the  assets  of  the  Bank  Plans.  Finally, 
WTC  stated  that  it  reviewed  the 
diversification  provided  by  the 
investment  portfolios  of  the  Bank  Plans. 
Based  on  its  review  and  analysis  of  the 
foregoing,  WTC  represented  that  the  in- 
kind  transfer  transactions  would  not 
adversely  affect  the  total  investment 
portfoUos  of  the  Bank  Plans,  compliance 
by  such  Plans  with  their  stated 
investment  objectives  and  policies,  or 
the  cash  flows,  liquidity  or 
diversification  requirements  of  the  Bank 
Plans. 

As  Second  Fiduciary,  WTC 
represented  that  it  was  provided  by  the 
Bank  with  the  confirmation  statements 
described  in  Representation  6.  In 
addition,  WTC  stated  that  it 
supplemented  its  findings  following 
review  of  the  post-transfer  account 
information  to  confirm  whether  or  not 
the  in-kind  transfer  transaction  had 
resulted  in  the  Bank  Plans'  receipt  of 
shares  in  the  Funds  equal  in  value  to  the 
Plans'  pro  rata  share  of  assets  of  the  CIFs 
on  the  conversion  date.  WTC  further 
represented  that  it  would  take  such 
action  as  it  deemed  necessary  to 
safeguard  the  interests  of  the  Bank  Plans 
in  the  event  the  confirmation  statements 
did  not  confirm  the  foregoing. 

Other  Opportunities  Available  for  a 
Client  Plan  to  Invest  in  the  Funds 

8.  Besides  the  one-time,  in-kind 
transfer  of  assets  from  the  CIFs  to  a 
comparable  Fund,  a  Client  Plan's  assets 
may  be  invested  in  the  Funds  in  three 
other  ways.  First,  a  Client  Plan  may 
purchase  shares  in  the  Funds  directly 
through  the  Bank.  Second,  the  Bank 
may  transfer  a  Client  Plan's  assets  from 
one  Fund  to  another  Fund.  Third,  the 
Bank  may  effect  a  daily  automated 
sweep  of  uninvested  cash  of  a  Client 
Plan  into  one  or  more  Funds  designated 
by  the  Bank.'  However,  all  investments 


''The  Bank  represents  that  shares  of  the  Funds 
may  also  be  purchased  through  QFs  that  are  not 
being  terminated  particularly  if  the  relevant  CIF 
seeks  to  invest  in  cash  equivalents  sucti  as  those 
being  held  in  money  market  funds.  The  Bank 
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for  Client  Plans  in  the  Funds  must  be 
made  pursuant  to  the  Second 
Fiduciary's  written  authorization. 

With  respect  to  sweep  services,  where 
the  Bank  has  investment  discretion  over 
a  Client  Plan,  it  will  not  charge 
separately  for  the  provision  of  sweep 
services  for  uninvested  cash  balances. 
Instead,  the  Bank  will  charge  a  single. 
Plan-level  fee,  which  covers  both  the 
sweep  service  and  the  management  of 
assets  in  the  sweep  vehicle  (generally,  a 
short-term  investment  fund).  Such 
single  fee  is  determined  as  a  percentage 
of  the  assets  so  invested.  If  the  Bank 
does  not  have  investment  discretion 
with  respect  to  a  Client  Plan's  assets 
invested  in  the  Funds,  it  may  charge  a 
separate  fee  for  sweep  services.'" 

Receipt  of  Fees  by  Bank 

9.  To  avoid  charging  its  existing 
CHent  Plans  any  additional  Fund-level 
fees  in  connection  with  investment  in 
the  Funds  and  to  accommodate  the 
specific  needs  of  certain  new  Client 
Plans,  the  Bank  is  implementing  a  fee 
structure  under  which,  depending  on 
each  Client  Plan's  provisions  and  the  fee 
arrangements  negotiated  with  the 
Second  Fiduciary,  the  Plan  will  not  be 
required  to  bear  any  part  of  the 
investment  advisory  fees  charged  to  the 


explains  that  QFs  that  are  not  being  terminated 
may  invest  in  shares  of  mutual  funds  with  similar 
objectives  or  in  money  market  funds.  The  Bank 
further  explains  that  the  authorizations  of  Second 
Fiduciaries  will  be  contained  in  adoption 
agreements  for  these  CIFs  and  purchases  of  shares 
of  the  Funds  for  the  QFs  will  be  effected  in 
accordance  with  PTE  77-4.  The  Department, 
however,  offers  no  opinion  on  whether  PTE  77—4 
would  apply  to  investments  in  the  Funds  by  the 
non-terminating  CIFs. 

">The  Department  in  a  letter,  dated  August  1, 
1986.  to  Robert  S.  Plotkin.  Assistant  Director, 
Division  of  Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal  Reserve  System, 
addressed  the  application  of  section  408(b)(2)  of  the 
Act  to  arrangements  involving  "sweep  services."  In 
that  letter,  the  Department  set  forth  several 
examples  to  illustrate  various  circumstances  under 
which  violations  of  section  406(b)  of  the  Act  would 
arise  with  respect  to  such  arrangements. 
Conversely,  the  letter  provided  that,  if  a  bank 
provides  "sweep"  services  without  the  receipt  of 
additional  compensation  or  other  consideration 
(other  than  reimbursement  of  direct  expenses 
properly  and  actually  incurred  in  the  performance 
of  such  services),  then  the  provision  of  "sweep" 
services  by  the  bank  would  not.  in  itself,  constitute 
a  violation  of  section  406(b)  of  the  Act.  Moreover, 
including  "sweep"  services  under  a  single  fee 
arrangement  for  investment  management  services 
which  is  calculated  as  a  percentage  of  the  market 
value  of  the  total  assets  under  management  would 
not,  in  itself,  constitute  an  act  described  in  section 
406(b)(1),  because  the  bank  would  not  be  exercising 
its  fiduciary  authority  or  control  to  cause  a  plan  to 
pay  an  additional  fee. 

In  addition,  the  letter  also  discusses  the 
applicability  of  the  statutory  exemptions  under 
section  408(b)(6)  of  the  Act  (fees  for  "ancillary 
services")  and  under  section  408(b)(B)  of  the  Act 
(investments  in  collective  trust  funds  maintained  by 
such  bank)  to  such  "sweep"  service  arrangements. 


Funds  by  the  Bank. ' '  This  fee  structure 
is  an  alternative  to  the  crediting 
mechanisms  provided  under  PTE  77—4, 
which  is  also  available  if  (a)  negotiated 
by  the  Second  Fiduciary  (provided  the 
conditions  contained  in  PTE  77-4  are 
met)  or  (b)  investments  in  the  Total 
Return  Bond  Fund  and  Contrarian  Stock 
Fimd  are  involved. '^ 

For  providing  custody  and 
shareholder  services  to  the  Funds,  the 
Bank  is  retaining  fees  for  Secondary 
Services. '^  With  respect  to  fees  for 
Secondary  Services,  the  Fimds  are 
paying  the  Bank  monthly  transfer 
agency  fees  ranging  from  .10  percent  to 
.30  percent  of  the  daily  net  asset  value 
of  the  Funds.  '*  In  some  instances,  fees 
for  Secondary  Services  may  be 
determined  on  a  per  item  or  a  per 
account  basis  subject  to  a  cap  based  on 
the  Funds'  daily  net  asset  value. 

10.  Under  the  fee  structure,  the  Bank 
is  charging  its  previously  agreed  upon 
Plan-level  fees  to  each  Client  Plan  for 
services  rendered  to  such  Plans  as  a 
trustee,  directed  trustee,  investment 
manager  or  custodian. '^  All  such  fees 


' '  The  fact  that  certain  transactions  and  fee 
arrangements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  Hduciaries  of  the 
Client  Plans  from  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act. 
Thus,  the  Department  cautions  the  fiduciaries  of 
Client  Plans  investing  in  the  Funds  that  they  have 
an  ongoing  duty  under  section  404  of  the  Act  to 
monitor  the  services  provided  to  the  Client  Plans 
to  assure  that  the  fees  paid  by  the  Client  Plans  for 
such  services  ace  reasonable  in  relation  to  the  value 
of  the  services  provided.  Such  responsibilities 
would  include  determinations  that  the  services 
provided  are  not  duplicative  and  that  the  fees  are 
reasonable  in  light  of  the  level  of  services  provided. 

'^  PTE  77-4  conditions  exemptive  relief  on  a  plan 
not  paying  an  investment  management,  investment 
advisory  or  similar  fee  with  respect  to  the  plan 
assets  invested  in  such  shares  for  the  entire  period 
of  such  investment.  Section  n(c)  of  PTE  77-4  states 
that  this  condition  does  not  preclude  the  payment 
of  investment  advisory  fees  by  the  investment 
company  under  the  terms  of  an  investment  advisory 
agreement  adopted  in  accordance  with  section  15 
of  the  '40  Act.  Section  n(c)  states  further  that  this 
condition  does  not  preclude  the  payment  of  an 
investment  advisory  fee  by  the  plan  based  on  total 
plan  assets  from  which  a  credit  has  been  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  fees  paid  by  the  investment  company. 

"As  stated  above,  the  term  "Secondary  Service" 
does  not  include  brokerage  services.  In  this  regard, 
the  applicant  anticipates  that  neither  it  nor  its 
affiliates  will  provide  brokerage  services  to  the 
Funds.  ' 

"The  Bank  represents  that  it  will  continue  its 
practice  of  waiving  secondary  fees  for  the 
Contrarian  Stock  Fund  and  the  Total  Return  Bond 
Fund.  As  mentioned  previously,  the  Bank  states 
that  PTE  77-4  will  apply  to  transactions  involving 
these  Funds. 

"The  applicant  represents  that  all  fees  paid  by 
the  Client  Plans  directly  to  the  Bank  for  services 
performed  by  the  Bank  are  exempt  from  the 
prohibited  transaction  provisions  of  the  Act  by 
reason  of  section  408(b)(2)  of  the  Act.  The 
Department  notes  that  to  the  extent  there  are 
prohibited  transactions  under  the  Act  as  a  result  of 
any  services  provided  by  the  Bank  directly  to  the 


are  billed  on  a  quarterly  basis  and  may 
be  paid  by  the  Client  Plan  sponsor 
rather  than  the  Client  Plan. 

The  Bank  is  entitled  to  receive  Fimd- 
level  investment  advisory  fees  at  a 
different  rate  for  each  Fund  that  is  based 
on  the  average  net  assets  for  the 
respective  Fund.  The  investment 
advisory  fees  range  from  .10  percent  to 
.85  percent  for  the  Advantage  Funds. 
With  respect  to  the  Ready  Cash 
Investment  Fund,  the  investment 
advisory  fees  are  tiered.  For  example. 
Client  Plans  investing  in  the  Ready  Cash 
Investment  Fimd  will  pay  the  Bank  .40 
percent  for  the  first  $300  million  of 
average  daily  net  assets  of  the  Fund,  .36 
percent  of  the  next  $400  million  and  .32 
percent  for  any  additional  average  daily 
net  assets.  (At  present,  the  Bank  has 
agreed  to  waive  any  fees  in  excess  of  .30 
percent  of  average  daily  net  assets  until 
further  notice.) 

The  investment  advisory  agreements 
and  any  changes  in  the  fees  will  be 
approved  by  a  majority  of  the 
independent  members  of  the  Trust's 
Board  of  Trustees.  The  investment 
advisory  fees  paid  by  each  of  the  Funds 
will  be  accrued  on  a  daily  basis  and 
billed  by  the  Bank  to  the  Funds  at  the 
beginning  of  the  month  following  the 
month  in  which  the  fees  have  accrued. 

11.  For  most  Client  Plans,'*  at  the 
beginning  of  each  month  and  on  the 
same  business  day  as  the  receipt  of  such 
fees  by  the  Bank,  the  Bank  will  credit  to 
each  Plan  such  Plan's  pro  rata  share  of 
all  investment  advisory  fees  charged  by 
the  Bank  to  the  Funds  '"'  (including 
investment  advisory  fees  paid  by  the 
Bank  to  third  party  subadvisers  '*) 
pursuant  to  a  credit  procedure  (the 
Credit  Method).  The  Bank  represents 
that  the  credited  fees  will  be  paid  to  the 
Client  Plan  in  cash,  except  that  the 
credit  may  be  effectuated  through  the 
purchase  of  additional  shares  of  the 
Funds  if  the  Client  Plan  makes  an 
election.  The  purchase  of  additional 
shares  will  occur  in  lieu  of  the  cash 
credit  on  the  same  day  that  such  credit 
would  have  been  paid  to  the  Client 


Client  Plans  which  are  not  covered  by  section 
408(b)(2)  and  the  regulations  thereunder,  no  relief 
is  being  proposed  herein  for  such  transactions. 

"'As  stated  in  Representation  9.  a  Second 
Fiduciary  of  a  Client  Plan  who  is  not  interested  in 
using  the  rebate  mechanism  discussed  in  this 
proposed  exemption  will  invest  in  the  Funds 
pursuant  to  PTE  77-4. 

''  As  stated  above,  investments  in  the  Total 
Return  Bond  Fund  and  the  Contrarian  Stock  Fund 
will  be  made  in  conformance  with  PTE  77-4  and 
not  in  accordance  with  the  ret>ate  mechanism 
described  herein. 

'"The  Bank  notes  that  if  the  fee  it  credits  to  a 
Client  Plan  already  includes  a  third  party  sub- 
adviser's  fee,  no  additional  credits  will  be  required 
with  respect  to  the  portion  of  such  fee  actually  paid 
by  the  Bank  to  the  sub-adviser. 


Plan.  Again,  all  decisions  regarding  the 
use  of  the  Credit  Method  will  be  made 
by  the  Second  Fiduciary  at  the  time 
such  fiduciary  provides  its  original 
written  approval  of  the  investment  of  a 
Plan's  assets  in  the  Funds. 

12.  The  Bank  notes  that  Section  11(c) 
of  PTE  77-4  [id.  at  18733)  prohibits  the 
payment  of  double  fees  to  the  fiduciary/ 
investment  adviser,  by  requiring  that  the 
plan  not  pay  the  investment  adviser  a 
plan-level  investment  management  or 
advisory-type  fee  with  respect  to  plan 
assets  that  are  invested  in  mutual  fund 
shares.  The  Bank  also  explains  that  the 
condition  against  duplicate  fees  can  be 
complied  with  either  by  excluding  the 
affected  plan  assets  in  determining  the 
plan-level  investment  management/ 
advisory  fee  (the  Offset  Method)  or  by 
subtracting  a  credit  representing  the 
plan's  pro  rata  share  of  the  mutual  fund- 
level  advisory  fee  from  the  plan-level 
fee  (the  Subtraction  Method). 

The  Bank  represents  that  the  Credit 
Method  satisfies  the  objective  of  the 
double  fee  prohibition  by  netting  out 
any  additional  fees  generated  for  the 
Bank  by  investment  in  the  Funds. 
However,  instead  of  reducing  the  fees 
charged  at  the  Plan-level,  as  is  done  by 
the  Offset  and  Subtraction  Methods,  the 
Bank  states  that  the  Credit  Method 
assesses  full  fees  at  both  levels  and  then 
credits  back  the  Fund-level  fees  (with 
the  exception  of  fees  for  Secondary 
Services)  directly  to  the  Client  Plan. 
Thus,  on  an  ongoing  basis,  the  Bank 
indicates  that  Client  Plans  would  pay 
only  the  fees  previously  agreed  upon 
between  the  Bank  and  the  Second 
Fiduciary  for  investment  management 
services  without  regard  to  the 
conversions. 

The  Bank  explains  that  the 
Subtraction  Method  would  accomplish 
essentially  the  same  economic  result  as 
the  Credit  Method.  However,  under  the 
Subtraction  Method,  the  Bank  notes  that 
its  fees  from  the  Fimds  would  be 
deducted  from  the  amounts  billed  to  the 
Client  Plan  by  the  Bank  for  services, 
rather  than  being  credited  directly  to  the 
Client  Plan.  The  Bank  states  that  the 
Credit  Method  will  restore  a  Client 
Plan's  investment  in  the  Funds  (or 
overall  investment  position  if  it  receives 
the  credit  in  cash)  to  the  level  it  would 
have  been  if  the  Client  Plan  had  not 
been  charged  the  Bank's  Fund-level 
fees.  The  Bank  represents  that  the  Credit 
Method  will  allow  the  Bank  to  maintain 
its  fiduciary  fee  schedules  for  its 
services  to  Client  Plans  which  is  more 
efficient  and  less  costly  than  a  system 
employing  credits  against  fiduciary  fees. 
Finally,  the  Bank  explains  that  use  of 
the  Credit  Method  will  permit  the  CUent 
Plans  to  retain  their  fiduciarv  fee 


structures  despite  the  change  to  a  new 
investment  vehicle. 

Authorization  Requirements  for  Client 
Plans 

13.  As  stated  in  Representation  4,  the 
transfer  of  a  Bank  Plan's  or  a  Client 
Plan's  assets  in  exchange  for  shares  of 
the  Fimds  must  be  preceded  by  the  prior 
written  authorization  of  the  Second 
Fiduciary.  The  Second  Fiduciary  must 
also  approve  the  fees  to  be  paid  by  the 
Funds  to  the  Bank  and,  in  the  case  of 
a  Client  Plan,  the  purchase  of  additional 
shares  of  such  Funds  by  the  Client  Plan 
with  fees  credited  to  the  Client  Plan  by 
the  Bank.  In  the  case  of  the  Bank  Plans, 
the  Bank  has  represented  that  it  intends 
to  use  PTE  77-3  with  respect  to  the 
purchase  or  sale  of  shares  of  the  Funds 
by  the  Bank  Plans  and  for  the  receipt  of 
compensation  by  the  Bank." 
Accordingly,  the  following 
authorization  requirements  would  apply 
to  Client  Plans  only. 

For  a  Client  Plan,  the  authorization  is 
terminable  at  will  by  the  Second 
Fiduciary  without  penalty  to  the  Client 
Plan  upon  receipt  by  the  Bank  of  written 
notice  of  termination.  A  Termination 
Form  expressly  providing  an  election  to 
terminate  the  authorization  with 
instructions  on  the  use  of  the  form  will 
be  supplied  to  the  Second  Fiduciary.  In 
general,  the  Termination  Form  will  be 
furnished  by  the  Bank  to  the  Second 
Fiduciary  at  least  once  every  twelve 
months  or  whenever  there  are  increases 
in  the  contractual  rates  of  fees  due  from 
the  Funds  to  the  Bank,  for  Secondary 
Services.  (See  Representation  14.) 
Termination  will  be  effected  by  the 
Bank  selling  the  shares  of  the  Funds 
held  by  the  affected  Client  Plan  within 
the  period  of  time  specified  by  the 
Client  Plan  but  not  more  than  one 
business  day  following  receipt  by  the 
Bank  from  the  Second  Fiduciary,  of  the 
Termination  Form  or  any  oth<ir  written 
notice  of  termination;  provided  that,  if 
due  to  circumstances  beyond  the  control 
of  the  Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  will 
have  one  additional  business  day  to 
complete  such  sale. 

The  Termination  Form  will  instruct 
the  Second  Fiduciary  of  a  Client  Plan 
that  the  authorization  is  terminable  at 
will  by  the  Plan,  without  penalty  to  the 
Plan,  upon  receipt  by  the  Bank  of 
written  notice  from  the  Second 
Fiduciary,  and  that  failure  to  return  the 
form  will  result  in  the  continued 
authorization  of  the  Bank  to  engage  in 


the  subject  transactions  on  behalf  of  the 
Client  Plan. 

14.  In  the  event  of  an  increase  in  the 
contractual  rate  of  any  fees  paid  by  the 
Funds  to  the  Bank  regarding  investment 
advisory  services  or  fees  for  similar 
services  that  had  been  authorized  by  the 
Second  Fiduciary,  the  Bank  will  provide 
written  notice  to  the  Second  Fiduciary 
in  a  prospectus  for  the  Funds  or 
otherwise,  of  any  increases  in  the  rate  of 
such  fees  even  though  these  fees  will  be 
rebated  by  the  Bank  to  the  Client  Plans. 
Although  the  notice  will  explain  the 
nature  and  amount  of  the  fee  increase  of 
the  affected  Fund  or  Funds,  it  will  not 
be  accompanied  by  the  Termination 
Form.  This  is  because  all  increases  in 
investment  advisory  or  similar  fees  will 
be  subject  to  the  annual  reauthorizations 
described  in  Representation  16. 

15.  In  the  event  of  an  addition  of  a 
Secondary  Service  provided  by  the  Bank 
to  the  Funds  for  which  a  fee  is  charged 
or  an  increase  in  the  contractual  rate  of 
any  fee  due  from  the  Funds  to  the  Bank 
for  any  Secondary  Service  that  results 
from  an  increase  in  the  rate  of  such  fee 
or  from  the  decrease  in  the  number  or 
kind  of  services  performed  by  the  Bank 
for  such  fee  over  an  existing  rate  for 
such  Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 

a  Client  Plan,  the  Bank  will  provide,  to 
the  Second  Fiduciary,  at  least  30  days 
in  advance  of  the  implementation  of 
such  increase,  vn-itten  notice  explaining 
the  nature  and  amount  of  the  additional 
service  for  which  a  fee  is  charged  or  fee 
increased  for  the  affected  Fund.  2°  Under 
these  circumstances,  the  notices  will  be 
accompanied  by  the  Termination  Form 
with  instructions  on  the  use  of  such 
form.  The  instructions  will  expressly 
provide  an  election  to  the  Second 
Fiduciary  to  terminate  at  will  any  prior 
authorizations  without  penalty  to  the 
Client  Plan  and  stipulate  that  failure  to 
return  the  form  will  result  in  the 
continuation  of  all  authorizations 


''The  De[>artment  is  not  expressing  an  opinion 
herein  on  the  applicability  of  PTE  77-3  with  respect 
to  ongoing  investments  by  the  Bank  Plans  in  shares 
of  the  Funds  or  to  the  receipt  of  fees  from  the  Funds 
by  the  Bank. 


^An  increase  in  the  amount  of  a  fee  for  an 
existing  Secondary  Service  (other  than  through  an 
increase  in  the  value  of  the  underlying  assets  in  the 
Funds)  or  the  imposition  of  a  fee  for  a  newly- 
established  Secondary  Service  shall  be  considered 
an  increase  in  the  rate  of  such  Secondary  Fee. 
However,  in  the  event  a  Secondary  Fee  has  already 
been  described  in  writing  to  the  Second  Fiduciary 
and  the  Second  Fiduciary  has  provided 
authorization  for  the  amount  of  such  Secondary 
Fee.  and  such  fee  was  waived,  no  further  action  by 
the  Bank  would  be  required  in  order  for  the  Bank 
to  receive  such  fee  at  a  later  time.  Thus,  for 
example,  no  further  disclosure  would  be  necessary 
if  the  Bank  had  received  authorization  for  a  fee  for 
custodial  services  from  Client  Plan  investors  and 
subsequently  determined  to  waive  the  fee  for  a 
period  of  time  in  order  to  attract  new  investors  but 
later  charged  the  fee.  However,  reinstituting  the  fee 
at  an  amount  greater  than  previously  disclosed 
would  necessitate  the  Bank  providing  notice  of  the 
fee  increase  and  a  Termination  Form. 
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previously  given  to  the  Second 
Fiduciary.  Termination  of  the 
authorization  by  a  Client  Plan  to  invest 
in  the  Funds  will  be  effected  by  the 
Bank  selling  the  shares  of  the  Funds 
held  by  the  affected  Client  Flan  vdthin 
the  period  of  time  specified  by  the 
Client  Plan,  but  not  later  than  one 
business  day  following  receipt  by  the 
Bank  of  the  Termination  Form  or  any 
other  written  notice  of  termination.  If, 
due  to  circumstances  beyond  the  control 
of  the  Bank  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  will 
have  one  additional  day  to  complete 
such  sale. 

16.  The  Second  Fiduciary  will  be 
supplied  with  a  Termination  Form  at 
least  once  each  year  beginning  with  the 
calendar  year  that  begins  after  the  date 
of  the  notice  granting  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter,  regardless  of 
whether  there  have  been  any  changes  in 
the  fees  payable  to  the  Bank  or  changes 
in  other  matters  in  connection  with  the 
services  rendered  to  the  Funds. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
in  the  event  of  an  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged  or  an  increase  in  any  fees  for 
Secondary  Services  paid  by  the  Funds 
to  the  Bank,  then  such  Termination 
Form  need  not  be  provided  again  to  the 
Second  Fiduciary  until  at  least  six 
months  have  elapsed,  unless  such 
Termination  Form  is  required  to  be  sent 
sooner  as  a  result  of  an  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged  or  any  increase  in  any  fees  for 
Secondary  Services. 

Audit  Requirements 

17.  The  Bank  is  responsible  for 
establishing  and  maintaining  a  system 
of  internal  accounting  controls  for  the 
crediting  of  the  fees.  In  this  regard,  the 
Bank  has  retained  the  services  of  KPMG 
Peat  Marwick,  an  independent 
accounting  firm,  to  audit  annually  the 
crediting  of  fees  to  Client  Plans  under 
this  program.  Such  audits  will  provide 
independent  verification  of  the  proper 
crediting  to  the  CUent  Plans. 
Information  regarding  fees  may  be  used 
in  the  preparation  of  required  financial 
disclosure  reports  of  the  Funds  for  the 
beneHt  of  the  Client  Plans. 

By  letter  dated  November  11,  1993, 
the  Auditor  has  described  the 
procedures  that  will  be  utilized  in  the 
annual  audit  of  the  Credit  Method 
program.  Specifically,  in  performing  its 
audit,  the  Auditor  will:  (a)  Review  and 
test  compliance  with  the  specific 
operational  controls  and  procedures 
established  by  the  Bank  for  making 


credits;  (b)  verify,  on  a  test  basis,  the 
daily  credit  factors  transmitted  to  the 
Bank  (or  its  afBliates)  by  the  Funds;  (c) 
verify,  on  a  test  basis,  the  proper 
assignment  of  credit  identification  fields 
to  the  Client  Plans;  (d)  verify,  on  a  test 
basis,  the  credits  paid  in  total  to  the  sum 
of  all  credits  paid  to  each  Client  Plan; 
(e)  recompute,  on  a  test  basis,  the 
amount  of  the  credit  determined  for 
selected  Client  Plans  and  verify  that  the 
proper  credit  was  made  to  the  proper 
Client  Plan.  The  Bank  and  FFS  will  be 
the  sources  of  the  factual  information 
upon  which  the  Auditor  will  rely. 

In  the  event  that  either  the  internal 
audit  by  the  Bank  or  the  independent 
audit  by  the  Auditor  identifies  an  error 
made  in  the  crediting  of  fees  to  the 
Client  Plans,  the  Bank  will  correct  the 
error.  With  respect  to  any  shortfall  in 
credited  fees  to  a  Client  Plan  involving 
cash  credits,  the  Bank  will  make  a  cash 
payment  to  the  Client  Plan  equal  to  the 
amount  of  the  error  plus  interest  paid  at 
money  market  rates  offered  by  the  Bank 
for  the  period  involved.  With  respect  to 
einy  shortfall  in  credited  fees  involving 
a  Client  Plan  where  the  Second 
Fiduciary's  prior  election  was  to  have 
credited  fees  invested  in  shares  of  a 
particular  Fund,  the  Bank  will  make  a 
cash  payment  to  the  Client  Plan  equal 
to  the  amount  of  the  error  plus  interest 
based  on  the  greater  of  either  (a)  the 
money  market  rate  offered  by  the  Bank 
for  the  period  involved  or  (b)  the  total 
rate  of  return  for  shares  of  the  Funds, 
including  dividends,  that  would  have 
been  acquired  during  such  period.  Any 
excess  credits  made  to  a  Client  Plan  will 
be  corrected  by  an  appropriate 
deduction  and  reallocation  of  cash 
during  the  next  payment  period  to 
reflect  accurately  the  amount  of  total 
credits  due  to  the  Plan  for  the  period 
involved. 

Ongoing  Disclosures  to  Client  Plans 

18.  On  an  annual  basis,  the  Bank  will 
provide  the  Second  Fiduciary  of  a  Client 
Plan  with  a  copy  of  the  ciurent 
prospectus  for  the  Funds  and  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information 
which  contains  a  description  of  all  fees 
paid  by  the  funds  to  the  Bank.  In 
addition,  the  Bank  will  provide  the 
Second  Fiduciary  with  a  copy  of  a 
Bnancial  disclosure  report  prepared  by 
the  Bank  which  contains  information 
about  the  portfolios  of  the  Funds  and 
includes  the  Auditor's  findings  within 
60  days  of  the  preparation  of  the  report. 
Further,  the  Bank  will  respond  to  oral 
or  written  responses  to  inquiries  of  the 
Second  Fiduciary  as  they  may  arise. 

19.  In  summary,  the  Bank  represents 
that  the  transactions  described  herein 


will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  Funds  will  provide  the  Bank 
Plans  and  Client  Plans  with  a  more 
effective  investment  vehicle  than  the 
CIFs  maintained  by  the  Bank  without 
any  increase  in  investment  advisory  or 
similar  fees  paid  to  the  Bank. 

(b)  With  respect  to  the  transfer  of  a 
Bank  Plan's  or  a  Client  Plan's  CIF  assets 
into  a  Fund  in  exchange  for  Fund 
shares,  a  Second  Fiduciary  has  or  will 
authorize  in  writing,  such  transfer  prior 
to  the  transaction  only  after  full  written 
disclosure  of  information  concerning 
the  Fund. 

(c)  Each  Bank  Plan  or  Client  Plan  has 
or  will  receive  shares  of  the  Funds  in 
connection  with  the  transfer  of  assets  of 
a  terminating  CIF  which  have  a  total  net 
asset  value  that  is  equal  to  the  value  of 
such  Plan's  pro  rata  share  of  the  CIF 
assets  on  the  date  of  the  transfer  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  and  at 
the  close  of  the  business  day,  using 
independent  sources  in  accordance  with 
procedures  established  by  the  Funds 
which  comply  with  Rule  17a-7  of  the 
'40  Act,  as  amended,  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets. 

(d)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  will 
send  by  regular  mail  to  each  affected 
Bank  Plan  and  Client  Plan  a  written 
confirmation,  not  later  than  30  days 
after  the  completion  of  the  transaction, 
containing  the  following  information: 
(1)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  '40  Act;  (2)  the  price 
of  each  such  security  involved  in  the 
transaction;  and  (3)  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities. 

(e)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  will 
sends  by  regular  mail,  no  later  than  90 
days  after  completion  of  each  transfer,  a 
written  confirmation  that  contains  the 
following  information:  (1)  The  number 
of  CIF  units  held  by  the  Plan 
immediately  before  the  transfer,  the 
related  per  unit  value  and  the  total 
dollar  amount  of  such  CIF  units;  and  (2) 
the  number  of  shares  in  the  Funds  that 
are  held  by  the  Plan  following  the 
conversion,  the  related  per  share  net 
asset  value  and  the  total  dollar  amount 
of  such  shares. 


(f)  The  price  that  has  been  or  will  be 
paid  or  received  by  a  Bank  Plan  or  a 
Client  Plan  for  shares  of  the  Funds  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction  and  is  the  same  price  for 
the  shares  which  was  or  would  have 
been  paid  or  received  by  any  other 
investor  at  that  time. 

(g]  No  sales  commissions  or 
redemption  fees  have  or  will  be  paid  by 
a  Bank  Plan  or  a  Client  Plan  in 
connection  with  the  purchase  of  shares 
of  the  Funds. 

(h)  The  Bank  has  not  and  will  not 
receive  any  12b-l  fees  in  connection 
with  the  transactions. 

(i)  Any  authorizations  made  by  a 
Client  Plan  regarding  investments  in  a 
Funds  and  fees  paid  to  the  Bank 
(including  increases  in  the  contractual 
rates  of  fees  for  Secondary  Services  that 
are  retained  by  the  Bank)  vfill  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan  and 
will  be  effected  within  one  business  day 
following  receipt  by  the  Bank,  from  the 
Second  Fiduciary,  of  the  Termination 
Form  or  any  other  written  notice  of 
termination,  unless  circumstances 
beyond  the  control  of  the  Bank  delay 
execution  for  no  more  than  one 
additional  business  day. 

(j)  The  Second  Fiduciary  has  received 
or  will  receive  written  notice 
accompanied  by  the  Termination  Form 
with  instructions  on  the  use  of  the  form 
at  least  30  days  in  advance  of  the 
implementation  of  any  increase  in  the 
rate  of  any  fees  for  Secondary  Services 
that  the  Bank  provides  to  the  Funds. 

(k)  All  dealings  by  or  between  the 
Client  Plans,  the  Funds  and  the  Bank 
will  be  on  a  basis  which  is  at  least  as 
favorable  to  the  Client  Plans  as  such 
dealings  are  with  other  shareholders  of 
the  Funds. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  interested  persons  who 
have  investments  in  the  terminating 
CIFs  and  from  whom  approval  is  being 
sought  for  the  transfer  of  Plan  assets  to 
the  Funds.  In  this  regard,  interested 
persons  will  include  WTC,  the  Second 
Fiduciary  of  the  Bank  Plans;  active 
participants  in  the  Bank  Plans;  and 
Second  Fiduciaries  of  the  Client  Plans. 
Notice  will  be  provided  to  each  Second 
Fiduciary  by  first  class  mail  and  to 
active  particpants  in  the  Bank  Plans  by 
posting  at  major  job  sites.  Such  notice 
will  be  given  to  interested  persons 
within  14  days  following  the 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  The  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  give  interested  persons  the 


right  to  comment  on  and/or  to  request 
a  hearing  with  respect  to  the  proposed 
exemption.  Comments  and  requests  for 
a  public  hearing  are  due  within  44  days 
of  the  publication  of  the  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Motors  Hourly-Rate  Employees 
Pension  Plan;  General  Motors 
Retirement  Program  for  Salaried 
Employees;  Saturn  Individual 
Retirement  Plan  for  Represented  Team 
Members;  and  Satiim  Personal  Choices 
Retirement  Plan  for  Non-Represented 
Team  Members  (Collectively,  the  Plans) 
Located  in  New  York,  New  York 

[Application  Nos.  D-09694  thru  0-09697] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(b)(2)  of  the  Act  shall  not 
apply  to  the  stock  index  "exchange  of 
futures  for  physicals"  (EFP)  transaction 
between  the  General  Motors  Retirement 
Program  for  Salaried  Employees  (the 
Salaried  Plan)  and  the  General  Motors 
Hourly-Rate  Employees  Pension  Plan, 
Saturn  Individual  Retirement  Plan  for 
Represented  Team  Members,  and  Saturn 
Personal  Choices  Retirement  Plan  for 
Non-Represented  Team  Members 
(together,  the  Hourly  Plan)  which 
occurred  on  November  30, 1993  in  the 
amount  of  approximately  $730  million, 
provided  the  following  conditions  were 
met: 

(a)  The  terms  of  the  EFP  transaction 
were  at  least  as  favorable  to  the  Plans  as 
the  terms  which  would  have  been 
available  in  an  arm's-length  EFP 
transaction  involving  unrelated  parties; 

(b)  Each  Plan  received  a  price  in  the 
EFP  transaction  which  was  equal  to  the 
midpoint  between  the  highest 
independent  bid  and  lowest 
independent  offer  for  buying  and  selling 
the  futures  involved  on  November  30, 
1993,  based  on  EFP  quotations  obtained 
from  at  least  six  independent  broker- 
dealers  capable  of  engaging  in  such  an 
EFP  at  the  time  of  the  transaction; 

(c)  Wells  Fargo  Institutional  Trust 
Company,  N.A.  (WFITC),  as  an 
independent  fiduciary  for  the  Salaried 
Plan,  determined  that  the  EFP 
transaction  was  prudent  and  in  the  best 
interests  of  the  Salaried  Plan  and  its 


participants  and  beneficiaries  at  the 
time  of  the  transaction; 

(d)  WFITC  monitored  the  EFP 
transaction  on  behalf  of  the  Salaried 
Plan  and  took  whatever  action  was 
necessary  to  safeguard  the  interests  of 
the  Salaried  Plan  at  the  time  of  the 
transaction; 

(e)  General  Motors  Investment 
Management  Corporation  (GMIMCo),  as 
the  fiduciary  for  the  Hourly  Plan, 
determined  that  the  EFP  transaction  was 
prudent  and  in  the  best  interests  of  the 
Hourly  Plan  and  its  participants  and 
beneficiaries  at  the  time  of  the 
transaction;  and 

(f)  GMIMCo  monitored  the  EFP 
transaction  on  behalf  of  the  Hourly  Plan 
and  took  whatever  action  was  necessary 
to  safeguard  the  interests  of  the  Hourly 
Plan  at  the  time  of  the  transaction. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  November  30, 1993. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  established  by 
General  Motors  Corporation  (GMC)  to 
provide  retirement  benefits  for  eligible 
hourly  and  salaried  employees  of  GMC 
and  its  affiliates.  The  aggregate  fair 
market  value  of  the  assets  of  the  Plans 
was  approximately  $40.5  billion  as  of 
September  30,  1993.  The  Plans  covered 
a  total  of  approximately  831,532  active 
and  retired  participants  or  their 
beneficiaries  as  of  October  1,  1993. 

The  assets  of  the  Plans  involved  in  the 
transaction  described  herein  were  held 
by:  (i)  Mellon  Bank,  N.A..  acting  as 
directed  master  trustee  and  custodian: 
(ii)  Bankers  Trust  Company,  acting  as 
directed  master  trustee  and  custodian; 
(iii)  WFITC,  acting  as  custodian  for 
assets  its  manages;  and  (iv)  Chemical 
Bank,  acting  as  custodian  for  certain 
assets  managed  by  other  investment 
managers. 

2.  'The  Pension  Investment  Committee 
of  GMC  (the  PIC)  is  a  committee 
established  by  the  Finance  Committee  of 
the  Board  of  Directors  of  GMC  (the 
Finance  Committee).  The  Finance 
Committee  is  the  "named  fiduciary"  for 
the  Plans.  Certain  fiduciary 
responsibilities  have  been  delegated  by 
the  Finance  Committee  to  the  PIC. 
including  the  responsibility  for 
allocating  funds  among  asset  classes 
within  broad  investment  guidelines, 
recommending  changes  in  broad 
investment  guidelines  to  the  Finance 
Committee,  and  monitoring  the 
investment  performance  of  the  assets  of 
the  Plans.  The  PIC  is  comprised  of 
officers  of  GMC  and  its  affiliates. 

The  PIC  carries  out  its  in-house 
investment  oversight  responsibility 
through  GMIMCo,  a  separately- 


UMI 


13468 


Federal  Register  /  Vol.  60,  No.  48  /  Monday,  March  13,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  48  /  Monday,  March  13,  1995  /  Notices 


13469 


incorporated,  wholly-owned  subsidiary 
of  GMC.  Certain  members  of  the  PIC 
serve  on  the  Board  of  Directors  of 
GMIMCo.  All  GMIMCo  activities  are 
subject  to  the  general  direction  of  the 
PIC. 

The  Finance  Committee,  as  the 
"named  fiduciary"  for  the  Plans, 
reviews  the  actions  of  the  PIC  to 
evaluate  performance  and  to  assure  that 
the  Finance  Committee's  delegation  of 
authority  continues  to  be  prudent. 

3.  On  November  30, 1993,  the  Plans 
entered  into  an  EFP  with  each  other  in 
the  amount  of  approximately  $730 
million.  An  EFP  is  an  integrated 
transaction  where  one  party  buys  the 
underlying  (or  "physical")  commodity/ 
security  and  simultaneously  sells  a 
related  futures  contract  while  the  other 
party  sells  the  underlying  commodity/ 
security  and  simultaneously  buys  a 
futures  contract.2'  However,  unlike  an 
exchange-traded  futures  contract,  an 
EFP  is  privately  negotiated  and  is  not 
required  to  be  competitively  executed  in 
an  exchange  trading  pit.^^  The  parties  to 
an  EFP  typically  negotiate  a  private 
contract  outside  the  trading  pit  covering 
the  terms  of  the  exchange  of  the 
underlying  commodity/security  and  the 
futures  position.  The  price,  quantity  and 
characteristics  of  the  underlying 
commodity/security  that  is  bought  or 
sold  will  affect  the  final  price  and 
quantity  of  the  futures  position 
exchanged. 

In  a  typical  stock-index  EFP,  a 
customer  (such  as  an  employee  benefit 
plan)  will  sell  a  portfolio  of  common 
stocks  which  generally  replicates  the 
Standard  &  Poors  500  Composite  Stock 
Price  Index  (the  S&P  500  Index).  In 
exchange  for  the  stocks,  the  customer 
will  receive  cash  in  an  amount  equal  to 
the  current  value  of  the  stock  portfolio 
and  a  corresponding  long  S&P  500 


2'  A  futures  contract  is  an  agreement  in  which  one 
party  agrees  to  sell  and  another  party  agrees  to  buy 
a  specific  quantity  of  a  commodity  at  a  future  date. 
Upon  entering  into  a  futures  contract,  the  parties 
establish  the  price  for  the  future  sale  or  purchase. 
The  Commodity  Futures  Trading  Commission 
(CFTC)  is  the  federal  agency  responsible  for 
regulating  futures  trading  in  all  tangible  and 
intangible  "commodities"  including  securities. 
Unless  exempted  by  the  CFTC,  all  futures  contracts 
must  be  traded  on  CFTC-designated  exchanges 
called  contract  markets. 

22  See  Section  4c(a)  of  the  Commodity  Exchange 
Act  and  CFTC  Rule  1.38  (17  CFR  1.38(a))  which 
require  that  all  futures  transactions  be  executed 
openly  and  competitively  except  for  transactions 
which  are  executed  noncompetitively  in  accordance 
with  written  rules  of  the  exchange  which  have  been 
submitted  to  and  approved  by  the  CFTC, 
speciflcally  providing  for  the  noncompetitive 
execution  of  such  transactions.  The  applicant  states 
that  this  exception  applies  to  EFPs  and  that  all 
futures  exchanges  have  CFTC-approved  rules 
permitting  EFPs  to  be  consummated. 


futures  position.23  To  effect  the 
transaction,  the  customer  will  contact 
its  various  broker-dealer/futures 
commission  merchants  ("broker- 
dealers"),  and  will  offer  the  stocks  in 
return  for  (1)  a  cash  payment  equal  to 
the  market  price  of  the  stocks  at  the 
close  of  the  New  York  equities  market 
(e.g.  the  New  York  Stock  Exchange  or 
American  Stock  Exchange)  on  that  date 
and  (2)  a  corresponding  long  S&P  500 
futures  position  estabUshed  through  that 
broker-dealer  and  priced  at  a  "basis" 
between  the  index  and  the  futures  such 
that  the  cash  plus  futures  is  roughly 
equivalent  in  both  value  and  market 
exposure  to  the  stocks.^* 

However,  the  applicant  states  that  two 
customers  may  negotiate  such  an  EFP 
transaction  between  themselves  and  use 
the  broker-dealer  merely  to  facilitate  the 
trade's  execution  by  reporting  and 
documenting  the  stock  and  futures 
trades,  as  required  by  exchange  rules. 

4.  On  November  30, 1993,  the  Hourly 
Plan  sold  approximately  $730  million  of 
stock  and  simultaneously  purchased 
approximately  $730  million  of  S&P  500 
futures  contracts  in  an  EFP  transaction 
with  the  Salaried  Plan.^**  Thus,  the 
Salaried  Plan  purchased  approximately 
$730  million  of  stocks  and  sold 
approximately  $730  million  of  S&P  500 
fiitures  in  the  transaction.  WFITC  acted 
as  an  independent  fiduciary  for  the 
Salaried  Plan  in  the  EFP  transaction  (as 
discussed  further  below). 

The  Hourly  Plan 

5.  With  respect  to  the  Hourly  Plan,  the 
applicant  states  that  in  November  1993 
the  Plan  needed  to  raise  cash  for 
upcoming  benefit  payments  to  the 
participants  and  beneficiaries.  In 
addition,  the  PIC  had  modified  the 
Hourly  Plan's  asset  allocation  strategy 
by  increasing  the  allocation  for 
investments  in  asset  classes  other  than 
the  Canadian  and  U.S.  large 
capitalization  equity  securities. 

GMIMCo  was  responsible  for 
implementing  the  PIC's  asset  allocation 


"The  futures  contract  "bought''  by  the  customer 
represents  a  commitment  to  pay  the  cash  value  of 
the  portfolio  of  S&P  500  securities  at  a  specified 
time  in  the  future. 

2'The  applicant  states  that  the  market  price  of  an 
S&P  500  futures  contract  will  normally  exceed  the 
market  price  of  the  underlying  portfolio  of  stocks 
comprising  the  index  (the  "cash  price")  by  a  certain 
amount  (i.e.  the  "basis")  primarily  due  to  the  "cost 
of  carry."  The  "cost  of  carry"  relates  to  the 
difference  between  the  U.S.  Treasury  Bill  rate  and 
the  dividend  yield  on  the  stock  portfolio.  In 
addition,  the  "basis"  reflects  the  deliverable  supply 
of  the  underlying  stocks  and  the  expectations  of 
market  participants. 

^The  applicant  represents  that  GMIMCo 
consuhed  with  the  Chicago  Mercantile  Exchange 
(CME)  and  the  CFTC,  both  of  which  advised  that 
an  EFP  between  the  Plans  would  be  consistent  with 
their  applicable  rules. 


strategy  in  the  most  cost-efi'ective 
manner.  GMIMCo  analyzed  the  Hourly 
Plan's  equity  holdings,  futures 
positions,  overall  asset  mix,  allocation 
of  assets  among  equity  investment 
managers,  and  upcoming  liquidity 
needs.  Based  on  this  review,  GM^Co 
determined  that  approximately  $730 
million  of  equity  holdings,  managed  by 
twelve  equity  managers,  eleven  of 
whom  were  external  investment 
advisers,  should  be  liquidated  to  raise 
cash  to  meet  benefit  payments  and  to 
fund  investments  in  other  asset  classes 
to  meet  the  PIC's  asset  allocation 
guidelines. 

GMIMCo  also  determined  that, 
simultaneous  with  the  sale  of  stocks,  the 
Hourly  Plan  should  purchase 
approximately  $730  million  of  S&P  500 
futures  contracts  so  that  the  designated 
funds  would  continue  to  be  exposed  to 
the  equity  markets  until  the  cash  was 
either  used  to  pay  benefits  or  placed 
with  managers  in  other  investment 
areas.  The  PIC  had  previously 
authorized  the  use  of  futures  to  faciUtate 
the  Hourly  Plan's  asset  allocation 
objectives. 

6.  GMIMCo  evaluated  the  following 
alternatives  for  selling  stocks  and 
purchasing  equity  futures  for  the  Hourly 
Plan: 

(a)  Direct  each  of  the  twelve 
investment  managers  to  independently 
liquidate  securities  in  the  open  market 
and  GMIMCo  would  independently 
purchase  futures; 

(b)  Direct  each  of  the  twelve 
investment  managers  to  transfer  stocks 
to  a  central  account  and  GMIMCo  would 
sell  the  stocks  via  portfolio  trades  in  the 
open  market  with  simultaneous  futures 
purchases; 

(c)  Engage  in  an  EFP  with  a  broker- 
dealer;  or 

(d)  Engage  in  an  EFP  v«th  the  Salaried 
Plan. 

7.  GMIMCo  states  that  separate  open 
market  trades  through  the  investment 
managers  under  alternative  (a)  would 
have  involved  the  greatest  risks  and 
potentially  the  highest  costs.  Under  this 
alternative,  as  each  manager  sold  stocks, 
the  manager  would  have  advised 
GMIMCo  of  its  actions  and  GMIMCo 
would  have  then  purchased  futures  to 
maintain  the  overall  equity  exposure. 
Since  each  individual  stock  could  have 
moved  in  a  different  direction  and  by  a 
different  amount  relative  to  the  broader 
equity  index  (i.e.  "tracking  error"),^*  the 
Hourly  Plan  could  have  incurred 
significant  costs.  Since  the  futures 
purchases  would  not  have  been 
simultaneous  with  the  stock  sales,  the 


Hourly  Plan  would  have  also 
experienced  "timing  mismatches" 
which  could  have  resulted  in  significant 
costs.  GMIMCo  states  that  tracking  error 
and  timing  mismatches  could  have 
resulted  in  costs  in  excess  of  $4  million 
and  concluded  that  there  was  no 
incentive  to  undertake  these  risks  when 
lower  cost  alternatives  were  available. 

In  addition,  under  alternative  (a),  the 
market  impact  cost  associated  with  the 
stock  transactions  could  have  been 
approximately  $7  million.  GMIMCo 
calculated  this  cost  by  considering  such 
factors  as:  (i)  The  managers  in  the 
aggregate  held  over  1500  stocks,  and 
over  600  were  stocks  common  to  more 
than  one  manager,  which  would  have 
caused  the  managers  to  compete  with 
each  other  in  selling  the  stocks;  (ii)  for 
over  50%  of  the  individual  stocks  in  the 
portfolio,  the  amount  of  the  stock  held 
represented  more  than  10%  of  the 
average  daily  trading  volume  for  such 
stock;  (iii)  for  about  25%  of  the 
individual  stocks  in  the  portfolio,  the 
amount  of  the  stock  held  exceeded  50% 
of  the  average  daily  trading  volume  for 
such  stock;  and  (iv)  for  over  10%  of  the 
individual  stocks  in  the  portfolio,  the 
amount  of  the  stock  held  represented 
more  than  one  day's  trading  volume  for 
such  stock.  The  market  impact  costs 
associated  with  the  futures  transactions, 
which  would  have  represented  about 
10%  of  the  daily  volume  on  the  CME, 
were  estimated  to  be  at  least  $1  million. 

Under  alternative  (a),  GMIMCo 
estimated  that  the  commission  costs  at 
approximately  $.06/ share  on  21.1 
million  shares  would  have  been 
approximately  $1.3  milUon.  With 
twelve  managers  with  over  1500  stock 
names,  GMIMCo  estimated  that  the 
master  trustee  recordkeeping  fees  would 
have  been  approximately  $30,000. 


In  total,  GMIMCo  estimated  that 
alternative  (a)  would  have  cost  the 
Hourly  Plan  approximately  $13  million. 

8.  With  respect  to  separate  open 
market  trades  through  GMIMCo  imder 
alternative  (b),  GMIMCo  states  that  such 
transactions  would  have  resulted  in 
lower  costs  resulting  from  tracking  error 
(approximately  $2  million).  In  addition, 
the  timing  mismatches  would  have  been 
eliminated  because  GMIMCo  could  have 
simultaneously  executed  both  the  sale 
of  the  stocks  and  the  purchase  of  the 
futures.  GMIMCo  states  that  alternative 
(b)  would  have  resulted  in  lower  market 
impact  cost  (approximately  $3.5 
million)  since  the  time  period  for 
execution  would  have  been  more 
effectively  controlled  and  one  manager 
would  not  be  selling  in  competition 
with  another  manager.  However,  the 
market  impact  cost  for  the  futures 
would  still  have  been  approximately  $1 
million. 

GMIMCo  states  that  the  commission 
costs  on  equity  portfolio  trades  versus 
individual  stock  trades  would  have  been 
lower  (approximately  $.5  milfion)  under 
alternative  (b),  but  master  trustee  fees 
would  have  been  higher  at  about 
$50,000. 

In  total,  GMIMCo  estimated  that 
alternative  (b)  would  have  cost  the 
Hourly  Plan  approximately  $7  million. 

9.  With  respect  to  an  EFP  with  a 
broker-dealer  under  alternative  (c), 
GMIMCo  states  that  such  a  transaction 
would  have  eliminated  the  timing 
mismatch  risk  and  incorporated  the 
market  impact,  tracking  error  and 
commission  costs  into  the  pricing  of  the 
EFP  quoted  by  the  broker-dealer. 
Therefore,  on  November  30, 1993,  the 
date  of  the  proposed  EFP,  GMIMCo 
sought  EFP  bids  and  offers  from  eight 
broker-dealers — First  Boston,  Golchnan 
Sachs,  J.P.  Morgan,  Lehman  Bros., 


Merrill  Lynch,  Morgan  Stanley,  Paine 
Webber,  and  Salomon  Brothers. 
GMIMCo  requested  bid  and  offer  quotes 
from  each  broker-dealer  on  the  proposed 
transaction.  GMIMCo  provided  the 
broker-dealers  with  the  characteristics 
of  the  portfolio,  for  example,  how  many 
stocks  traded  on  exchanges  such  as  the 
NYSE  and  AMEX  and  on  the  NASDAQ. 
The  broker-dealers  were  advised  that 
the  portfolio  was  valued  at 
approximately  $730  miUion.  based  on 
the  prior  day's  closing  value,  and 
involved  approximately  21,147,800 
shares.  The  broker-dealers  also  were 
advised  regarding  the  tracking  error  of 
the  portfolio  versus  the  S&P  500  Index. 
The  broker-dealers  were  provided  with 
the  general  liquidity  characteristics  of 
the  portfolio,  including  the  fact  that:  (i) 
For  over  50%  of  the  individual  stocks  in 
the  portfoho.  the  amount  of  stock  held 
represented  more  than  10%  of  the 
average  daily  trading  volume  for  such 
stock,  (ii)  for  about  25%  of  the 
individual  stocks  in  the  portfolio,  the 
amount  of  the  stock  held  exceeded  50% 
of  the  average  daily  trading  volume  for 
such  stock,  and  (iii)  for  over  10%  of  the 
individual  stocks  in  the  portfoUo,  the 
amount  of  the  stock  held  represented 
more  than  one  day's  trading  volume  for 
such  stock. 

Based  on  these  cheiracteristics,  two 
broker-dealers  declined  to  participate. 
The  remaining  six  broker-dealers 
provided  the  following  EFP  quotations, 
with  a  bid  to  buy  the  futures  and  an 
offer  to  sell  the  futures  expressed  as  a 
discount  or  premium  on  the  S&P  500 
Index  closing  price  on  the  date  of  the 
transaction,  as  noted  in  the  table  below. 
In  each  case,  the  broker-dealers  agreed 
to  buy  or  sell  the  stocks  involved  at  the 
S&P  500  Index  closing  price  as  of  the 
date  of  the  transaction. 


Broker-dealer  (B-D) 

B-O's  bid  to 
buy  futures 

EFP  quotes 

B-O's  offer  to 
sell  futures 

A           .                

-2.37 
-2.39 
-3.15 
-3.95 
-5.50 
-5.37 
-2.37 

1.86 

B 

329 

C -.. 



3.85 

D „ 

E             . 

4.55 
5.90 

F  „ 

6.07 

Best  Prices     

1.86 

Midooint  Between  Best  Prices                

-0.255 
461.79 
461.535 

S&P  500  IrxJex  Close  (11-30-93)   

EFP  Futures  Price  (agreed  to  by  parties  based  on  midpoint) 

^Tracking  error  is  the  mismatch  of  price 
movement  on  the  individual  stock  versus  the  index. 


Of  all  of  the  broker-dealers  providing 
quotes,  Broker-Dealer  A  offered  the  best 
price  for  the  Hourly  Plan  to  buy 
futures — i.e.  1.86,  the  lowest  premium 
above  the  S&P  500  Index  closing  price. 

GMIMCo  determined  that  an  EFP  with 
the  Salaried  Plan  under  alternative  (d) 


would  be  the  least  costly  alternative. 
Under  this  alternative,  the  Hourly  Plan 
would  engage  in  the  EFP  with  the 
Salaried  Plan  at  the  midpoint  of  the  best 
EFP  bid  quoted  by  the  broker-dealers  to 
sell  stocks  and  buy  futures  (i.e.  -  2.37) 
versus  the  best  EFT  offer  quoted  by  the 


broker-dealers  to  buy  stocks  and  sell 
futures  (i.e.  1.86).  Thus,  alternative  (d) 
provided  the  Hourly  Plan  with-a  better 
price  to  buy  the  futiu^s  because  the 
price  of  the  futures  based  on  the  -  0.255 
midpoint  (i.e.  461.79  -  0.255  = 
461.535)  would  be  more  favorable  to  the 
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Hourly  Plan  than  the  price  ofiiered  by 
Broker-Dealer  A  based  on  the  1.86 
premium  above  the  closing  price  of  the 
index  (i.e.  461.79  +  1.86  =  463.65). 

GMIMCo  states  that  alternative  (d) 
saved  the  Hourly  Plan  approximately 
$3.4  million,  which  otherwise  would 
have  been  paid  to  Broker-Dealer  A.  This 
cost  savings  resulted  from  the  fact  that 
the  difference  between  463.65  (the  best 
price  at  which  the  Hourly  Plan  could 
have  bought  futures  in  an  EFP  with 
Broker-Dealer  A)  and  461.535  (the  price 
at  which  the  Hourly  Plan  bought  futures 
in  the  EFP  with  the  Salaried  Plan)  was 
2.115  index  points  or  approximately  46 
basis  points.2^ 

GMIMCo  states  that  the  transaction 
eliminated  the  tracking  error,  timing 
mismatch  risk  and  market  impact  costs. 
The  Hourly  Plan  also  reduced  costs 
under  alternative  (d)  since  the  stock 
transfers  were  directly  between  the 
respective  investment  managers  via 
master  trustee  bookkeeping  entries, 
which  reduced  one  layer  of  stock 
transfers  and  resulted  in  savings  of 
approximately  $30,000. 

GMIMCo  determined  that  it  was  in 
the  best  interests  of  the  Hourly  Plan  and 
its  participants  and  beneficiaries  to  sell 
the  stocks  and  purchase  the  futures 
through  an  EFP  with  the  Salaried  Plan. 
Accordingly,  on  November  30, 1993,  the 
Hourly  Plan  purchased  from  the 
Salaried  Plan  948  December  S&P  500 
futures  contracts  at  a  price  of  461.50  and 
2216  December  S&P  500  futures 
contracts  at  a  price  of  461.55  or  3164 
total  contracts  for  an  average  price  of 
461.535. 

The  Salaried  Plan 

10.  On  November  19, 1993,  GMIMCo 
appointed  WFTTC  to  act  as  an 
independent  fiduciary  for  the  Salaried 
Plan  for  the  proposed  EFP  with  the 
Hourly  Plan.  GMIMCo  granted  WFTTC 
complete  discretion  to  act  on  behalf  of 
the  Salaried  Plan  for  the  proposed 
transaction  and  to  take  any  appropriate 
action  necessary  to  safeguard  the 
interests  of  the  Salaried  Plan.  WFITC 
was  engaged  as  independent  fiduciary 
prior  to  the  transaction  with  the 
understanding  that  it  would  determine 
whether  it  was  in  the  best  interests  of 
the  Salaried  Plan  and  its  participants 
and  beneficiaries:  (i)  To  purchase  stocks 
and  sell  futures  in  the  amount  of 
approximately  $730  miUion;  (ii)  to 
engage  in  an  EFP  for  the  purchase  of 
stock  and  the  sale  of  futures;  and  (iii)  to 
raigage  in  the  EFP  with  the  Hourly  Plan. 


"Note:  2.115/461.79  =  .00458  =  .458%  or  45.8 
basis  points,  since  .01%  equals  one  basis  point. 
Thus,  the  Hourly  Plan  would  have  paid  Broker- 
Dealer  A  approximately  $3.4  million  ($730  million 
X  .0046). 


11.  With  respect  to  the  determination 
for  the  Salaried  Plan  to  purchase  stocks 
and  sell  futures,  WFITC  represents  that 
the  Salaried  Plan's  holdings  in  equities 
and  equity  futures  were  approximately 
equal  to  the  PIC's  designated  asset 
allocation  to  the  U.S.  and  Canadian 
equity  markets.  The  policy  structure  for 
the  Salaried  Plan  established  by  the  PIC 
had  allocated  a  specified  percentage  of 
the  Plan's  assets  to  large  capitalization 
U.S.  and  Canadian  equity  securities. 
This  fact  coupled  with  the  fact  that  the 
Plan  held  futures  in  an  amount  valued 
well  in  excess  of  the  value  of  the 
proposed  transaction  led  WFITC  to 
conclude  that  the  sale  of  long  futures 
and  their  replacement  by  purchasing 
U.S.  and  Canadian  equity  securities 
would  be  consistent  with  the  asset 
allocation  policy  of  the  PIC.  In  this 
regard,  WFITC  beheved  that  the  PIC's 
asset  allocation  strategy  for  the  Salaried 
Plan  was  reasonable.  Thus,  WFITC 
concluded  that  the  proposed  sale  of  the 
futures  by  the  Salaried  Plan  would  be 
appropriate  for  and  in  the  best  interest 
of  the  Salaried  Plan.  This  conclusion 
was  based  upon  WFTTC's  view  that 
while  financial  futures  are  a  legitimate 
method  of  achieving  temporary 
exposures  to  markets,  there  are 
differences  in  holding  financial  futures 
as  opposed  to  securities  for  the  long 
term.  These  differences  include 
"tracking  error  risk"  and  "basis  risk." 

WFITC  states  that  "tracking  error 
risk"  is  defined  in  this  instance  as  the 
variance  in  performance  of  a  given 
portfolio  of  securities  as  compared  to 
the  index  underlying  a  particular  stock 
index  futures  contract.  In  the  case  of  the 
proposed  transaction,  WFITC 
determined  that  such  tracking  error  risk 
existed  between  the  stock  index  futures 
contracts  held  temporarily  by  the 
Salaried  Plan  and  the  portfolio  of  cash 
securities  that  it  had  determined  by 
pohcy  to  hold  for  the  long  term. 
Therefore,  WFITC  concluded  that  the 
best  interests  of  the  Salaried  Plan  would 
be  served  by  replacing  the  stock  index 
futures  contracts  with  stocks  reflecting 
the  strategies  of  the  selected  investment 
managers. 

WFTTC  states  further  that  "basis  risk" 
is  defined  in  this  instance  as  the 
variance  in  value  between  an  index  and 
a  fully  coUateraUzed  position  in  stock 
index  futures  contracts  that  is  based  on 
the  return  of  the  same  index.  Such 
variance  in  value  arises  because,  while 
stock  index  futures  are  priced  to  equal 
the  underlying  index  at  expiration,  prior 
to  expiration  they  are  priced  in  an 
auction  market  that  is  partially 
independent  of  the  auction  markets  in 
which  the  secvuities  in  the  underlying 
index  are  priced.  Therefore,  WFTTC 


concluded  that  the  interests  of  the 
Salaried  Plan  would  be  served  by 
eliminating  the  basis  risk  of  the  Salaried 
Plan  by  replacing  the  stock  index 
futures  contracts  with  stocks  in  an 
amount  up  to  $730  million  reflecting  the 
strategies  of  the  selected  investment 
managers. 

12.  With  respect  to  the  determination 
for  the  Salaried  Plan  to  engage  in  an 
EFP,  WFTTC  evaluated  the  various 
methods  the  Plan  could  use  in  selling 
futures  and  purchasing  equity 
securities.  WFTTC  began  its  analysis 
with  the  premise  that  the  Salaried  Plan 
should  reduce  or  eliminate  transaction 
costs,  including  brokerage  commissions, 
dealer  bid/offer  spreads,  market  impact 
and  opportunity  costs.  Based  on 
WFTTC's  experience  in  the  futures  and 
equity  markets,  WFTTC  believed  that 
EFP  transactions  are  often  the  most  cost 
effective  method  for  simultaneously 
selling  index  futures  and  buying  equity 
securities.  WFTTC  states  that  because  in 
an  EFP  both  the  sale  of  futures  and  the 
purchase  of  securities  is  achieved  in  a 
single  simultaneous  transaction  with  a 
single  counterparty,  all  sources  of 
transaction  costs  are  subsumed  in  a 
single  negotiated  price,  reflected  in  the 
price  at  which  the  futures  in  the  EFP  are 
traded. 

WFTTC  represents  that  the  negotiated 
price  of  an  EFP  can  be  readily  compared 
for  cost-effectiveness  against  an  ideal 
hypothetical  transaction  with  no 
transaction  costs  whatsoever.  Such  an 
ideal  transaction  would  consist  of 
simultaneously  (1)  buying  stocks  at  the 
last  reported  sale  price  for  each  stock  as 
of  the  moment  of  the  transaction,  and 
(2)  selling  the  stock  index  futures 
position  such  that  the  futures  are  priced 
at  or  above  a  "fair  economic  value"  with 
no  brokerage  commissions,  dealer  bid/ 
offer  spread,  market  impact,  or 
opportunity  cost. 

WFTTC  determined  the  fair  economic 
value  of  the  futures  by  calculating  the 
difference  between  (1)  the  interest 
income  foregone  through  the  expiration 
date  of  the  hitures  by  having  to  liquidate 
positions  in  money-market  instruments 
in  order  to  provide  cash  required  to 
settle  the  stock  purchases,  and  (2)  the 
dividend  income  estimated  to  be  earned 
by  holding  stocks  rather  than  futures 
contracts  through  the  expiration  date  of 
the  futures.  On  November  30, 1993,  the 
date  of  the  transaction,  there  were  20 
days  remaining  imtil  the  expiration  of 
the  futures  contracts  held  by  the 
Salaried  Plan.  WFTTC  states  that  the 
prevaiUng  money  market  interest  rates 
at  the  time  were  3.10%.  Therefore,  the 
amount  of  interest  that  would  have  been 
earned  for  20  days  on  the  cash  required 
to  settle  the  stock  purchases,  expressed 


in  S&P  500  Index  points  based  on  the 
closing  price  of  461.79.  was  equal  to  a 
premium  of  approximately  0.78  index 
points.28  In  addition.  WFITC  represents 
that  the  dividend  income  that  was 
expected  to  be  earned  on  the  stocks 
through  the  expiration  date  of  the 
futures,  expressed  in  S&P  500  Index 
points  based  on  the  closing  price  of 
461.79,  was  equal  to  a  premium  of 
approximately  0.59  index  points.^^ 
Given  these  factors,  WFTTC  calculated 
that  the  fair  economic  value  of  the 
futures  contracts  to  be  equal  to  a 
premium  of  0.19  S&P  500  Index  points 
above  the  quoted  price  of  the  index.^ 
Thus,  with  the  S&P  500  hidex  pubUshed 
at  461.79  at  the  close  of  trading,  the  fair 
economic  value  of  the  futures  contracts 
as  of  November  30, 1993  was  calculated 
by  WFITC  to  be  461.98  (i.e.  461.79  + 
0.19  =  461.98).  The  applicant  states  that 
the  actual  closing  price  for  the 
December  futures  contracts  on 
November  30.  1993  was  461.85.  as 
traded  on  the  CME. 

WFTTC  also  represents  that  the 
negotiated  price  of  an  EFP  can  be 
readily  compared  for  cost-effectiveness 
against  the  estimated  transaction  costs 
of  selling  the  futures  in  the  open  futures 
market  and  purchasing  stock  in  the 
open  stock  market.  For  purposes  of  this 
analysis,  WFTTC  assumed  that  the 
transaction  would  be  approximately 
$730  million  of  stocks  reflecting  the 
then  current  value  of  the  securities  held 
by  the  selected  investment  managers. 
WFITC  estimated  commissions  by 
assuming  a  rate  of  $.01  per  share.  At  this 
rate,  the  Salaried  Plan  would  have  paid 
brokerage  commissions  for  purchasing 
listed  securities  of  approximately 
$186,286  or  2  basis  points  (expressed  as 
a  percentage  of  the  total  value  of  the 
stocks).3i  WFTTC  esUmated  the  dealer 
bid/offer  spread  by  measuring  the 
difference  between  the  last  reported  sale 
for  each  security  and  its  quoted  offered 
price.  Using  this  technique,  the  Salaried 
Plan  would  have  paid  a  total  dealer  bid/ 
offer  spread  of  approximately 
$2,050,384  or  28  basis  points."  WFTTC 
states  that  it  did  not  estimate  any 
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»Note:  0.78/461.79  =  .00168  =  .168%  or 
approximately  16.8  basis  points.  The  interest 
income  expected  through  expiration  would  have 
been  calculated  in  dollars  as  follows:  $730  million 
X. 00168=  1,226.400. 

»Note:  0.59/461.79  =  .00127  =  .127%  or 
approximately  12.7  basis  points.  The  dividend 
income  expected  through  expiration  would  have 
been  calculated  in  dollars  as  follows:  $730  million 
X  .00127  =  $927,100. 

»Note:  0.19/461.79  =  ,00041  =  .041%  or 
approximately  4.1  basis  points.  The  fair  economic 
value  of  the  futures  contracts  would  have  been 
calculated  in  dollars  as  follows:  $730  million  x 
.00041  =  $299,300. 

"  Note:  $186,286/$730  million  =  .0002  or  .02%. 

"Note:  $2,050,384/$730  million  =  .0028  or  .28%. 


savings  to  the  Salaried  Plan  for 
brokerage  commissions  on  the  sale  of 
the  futures  contracts  because  such 
commissions  would  have  been  paid 
regardless  of  whether  the  transaction 
was  made  in  the  open  market  or  through 
an  EFP.33  WFTTC  states  fiirther  that  it 
made  no  estimate  of  market  impact  or 
opportunity  costs.  Thus.  WFTTC 
estimated  that  the  total  costs  to  execute 
the  transactions  in  the  open  market 
would  have  been  at  least  $2,236,670  or 
approximately  30  basis  points. 

Using  the  pricing  methodology 
described  below,  WFTTC  determined 
that  the  total  cost  to  the  Salaried  Plan 
of  transacUng  the  EFP  with  the  Hourly 
Plan  would  be  approximately  $701,225 
or  9.6  basis  points  (expressed  as  a 
percentage  of  the  total  value  of  the 
stocks).  This  cost  figure  was  calculated 
by  comparing  the  price  of  the  futures 
contracts  negotiated  in  the  EFP  based  on 
the  midpoint  between  the  best  EFP 
quotations  (461.535)  to  the  fair 
economic  value  of  the  futures  as 
calculated  by  WFTTC  based  on  a 
premium  of  0.19  S&P  500  Index  points 
above  the  closing  price  of  the  index 
(461.98),  resulting  in  a  difference  of 
0.445  S&P  500  hidex  points  (461.98  - 
461.535  =  0.445).  The  difference  of 
0.445  index  points  represented 
approximately  9.6  basis  points  based  on 
the  S&P  500  Index  closing  price  of 
461.79.'* 

WFITC  compared  the  cost  of  9.6  basis 
points  to  transact  the  EFP  with  the 
Hourly  Plan  to  the  estimate  of 
approximately  30  basis  points  to 
execute  the  proposed  transaction  in  the 
open  market,  and  concluded  that  there 
was  an  advantage  of  20.4  basis  points  to 
transacting  the  EFP  with  the  Hourly 
Plan  (or  approximately  $1,535,445). 
WFTTC  believed  that  a  projected  savings 
of  20.4  basis  points  for  the  EFP 
transaction  was  a  conservative  estimate 
of  the  advantages  for  the  Salaried  Plan 
because,  in  establishing  the  cost 
estimates  for  the  open  market 
alternative,  WFTTC  had  assumed  a  low 
commission  rate  of  $.01  per  share  and 
had  assumed  no  market  impact  or 
opportunity  costs  for  open  market 
trading.  Thus.  WFTTC  believed  that  20.4 
basis  points  would  be  the  minimum 


"With  respect  to  the  futures  portion  of  the  EFP, 
WFITC  and  GMIMCo  mutually  agreed  upon  an 
independent  CME  clearing  member  broker-dealer 
that  presented  the  EFP  to  the  CME.  and  conducted 
the  necessary  reporting  and  documentation, 
ensuring  that  the  EFP  was  accepted  by  the  CME  and 
that  the  futures  positions  were  properly  recorded. 
The  broker-dealer  received  the  customary 
commission  for  such  services  from  each  Plan. 
Neither  WFITC  nor  GMIMCo  received  any  of  this 
compensation. 

"Note:  0.445/461.79  =  .00096  or  ,096%.  which 
is  9.6  basis  points. 


advantage  to  transacting  the  EFP  with 
the  Hourly  Plan. 

13.  WFTTC  determined  that  it  would 
permit  the  Salaried  Plan  to  engage  in  an 
EFP  only  if  the  price  determination 
methodology  was  fair  to  the  Salaried 
Plan,  was  in  the  best  interests  of  the 
Salaried  Plan  and  was  consistent  with 
general  market  standards.  In  this  regard. 
WFTTC  represents  that  it  was  involved 
in  the  EFP  transaction,  including  the 
pricing  determinations  that  would  be 
made,  throughout  the  proceedings.  For 
example,  prior  to  the  consummation  of 
the  transaction.  WFTTC  determined 
along  with  GMIMCo  the  broker-dealers 
from  which  bids  should  be  solicited. 

WFTTC  reviewed  the  information  that 
was  deUvered  to  these  brokers  as  to  the 
nature  of  the  securities  portfolios  to  be 
transacted  as  part  of  the  EFP. 
Additionally,  WFTTC  performed  an 
analysis  of  the  portfolio,  using  analytic 
software  provided  by  BARRA,  an 
independent  investment  technology 
firm.  This  analysis  provided  WFTTC 
with  the  correlation  between  the 
securities  in  the  portfoUo  and  the  S&P 
500  futures  contracts. 

WFITC  and  GMIMCo  each  determined 
independently  that  a  single  broker — 
Broker-Dealer  A— had  quoted  both  the 
highest  bid  and  the  lowest  offer  of  any 
of  the  brokers  who  provided  EFP 
quotations.  Specifically,  Broker-Dealer 
A  bid  to  sell  the  stocks  at  the  closing 
price  of  the  S&P  500  Index  and  buy  the 
futures  at  a  discount  of  2.37  S&P  500 
Index  points  below  the  closing  value  of 
the  S&P  500  Index.  Since  the  other 
brokers  had  bid  larger  discoimts  to  buy 
the  futures.  Broker-Dealer  A's  bid  was 
the  best  price  from  the  prospective  of 
the  Salaried  Plan.  As  noted  above  in  the 
discussion  involving  GMIMCo.  Broker- 
Dealer  A  had  also  offered  to  buy  the 
stocks  at  the  S&P  500  Index  closing 
price  and  sell  the  futures  at  a  premium 
of  1.86  S&P  500  Index  points,  or 
approximately  40  basis  points  above  the 
closing  price  of  the  S&P  500  Index. 
Since  no  other  broker  had  offered  to  sell 
futures  at  a  lower  premium  relative  to 
the  index,  Broker-Dealer  A's  offer  price 
was  also  best  from  the  perspective  of  the 
Hourly  Plan. 

WFTTC  determined  that  the  Salaried 
Plan's  transacting  the  EFP  with  the 
Hourly  Plan  at  the  midpoint  between 
Broker-Dealer  A's  bid  price  and  offered 
price  was  better  than  trading  in  an  EFP 
directly  with  Broker-Dealer  A  at  its  bid 
price.  Specifically,  by  trading  with  the 
Hourly  Plan,  the  Salaried  Plan  bought 
stocks  at  the  closing  price  of  the  S&P 
500  Index  and  sold  futures  at  a  discount 
of  0.255  S&P  500  Index  points,  or 
approximately  5  basis  points  below  the 
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closing  price  of  the  SAP  500  Index."  If 
the  Salaried  Plan  had  traded  with 
Broker-Dealer  A  directly,  it  would  have 
bought  stocks  at  the  identical  price  that 
was  transacted  via  the  EFP  (i.e.  the 
closing  price  of  the  S&P  500  Index). 
However,  the  Salaried  Plan  would  have 
sold  futures  to  Broker-Dealer  A  at  a 
discount  of  2.37  S&P  500  Index  points, 
or  approximately  51  basis  points  below 
the  value  of  the  S&P  500  Index.'*  Thus, 
the  price  for  selling  the  futures  would 
have  been  46  basis  points  lower  than  the 
price  the  Salaried  Plan  received  in  the 
EFP  transaction  with  the  Hourly  Plan. 

WFITC  determined  that  the  price 
determination  methodology  was  fair  to 
the  Salaried  Plan,  was  in  the  best 
interests  of  the  Salaried  Plan,  and  was 
consistent  with  general  market 
standards,  because  the  methodology 
included  a  thorough  exploration  of  EFP 
prices  in  the  marketplace.  WFITC  states 
that  the  EFP  price  achieved  for  the 
Salaried  Plan  was  at  least  as  favorable 
as  any  price  the  Plan  could  have 
received  from  an  independent  broker- 
dealer  capable  of  executing  the 
transaction  on  November  30.  1993. 

14.  In  summary,  the  applicant 
represents  that  the  transaction  met  the 
statutory  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The  terms 
of  the  EFP  were  at  least  as  favorable  to 
both  the  Salaried  Plan  and  the  Hourly 
Plan  as  the  terms  which  either  Plan 
could  have  received  in  an  arm's-length 
transaction  involving  an  unrelated 
party;  (b)  each  Plan  received  a  price  in 
the  EFP  transaction  which  was  equal  to 
the  midpoint  between  the  highest 
independent  bid  and  lowest 
independent  offer  for  buying  and  seUing 
the  futures  involved,  based  on  EFP 
quotations  obtained  from  independent 
broker-dealers  capable  of  engaging  in 
such  an  EFP  at  the  time  of  the 
transaction;  (c)  WFITC.  as  an 
independent  fiduciary  for  the  Salaried 
Plan,  determined  that  an  EFP  with  the 
Hourly  Plan  was  in  the  best  interests  of 
the  Salaried  Plan  and  its  participants 
and  beneficiaries;  (d)  WFITC  monitored 
the  EFP  transaction  and  took 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Salaried 
Plan;  (e)  GMIMCo.  as  fiduciary  for  the 
Hourly  Plan,  determined  that  an  EFP 
with  the  Salaried  Plan  was  in  the  best 
interests  of  the  Hourly  Plan  and  its 
participants  and  beneficiaries;  and  (f) 
GMIMCo  monitored  the  EFP  transaction 
and  took  appropriate  actions  necessary 
to  safeguard  the  interests  of  the  Hourly 
Plan. 


"Note:  0.255/461.79  =  .0005  or  .05%. 
J«Note:  2.37/461.79  =  .0051  or  .51%. 


Notice  to  Interested  Persons 

The  applicant  states  that  notice  to 
interested  persons  shall  be  made  within 
twenty  (20)  business  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  This  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  (the  Proposal)  as 
published  in  the  Federal  register  and  a 
supplemental  statement  (see  29  CFR 
2570.43(b)(2))  which  informs  interested 
persons  of  their  right  to  comment  on 
and/or  request  a  hearing  with  respect  to 
the  proposed  exemption.  The  applicant 
will  post  a  copy  of  the  Proposal  and  the 
supplemental  statement  in  areas 
customarily  used  for  notices  to 
employees  regarding  employee  benefit 
and  labor  relations  matters  at  CMC 
locations  where  employees  covered  by 
the  Plans  are  employed.  The  applicant 
will  send  to  each  of  the  unions 
representing  such  employees  a  copy  of 
the  Proposal  and  will  request  that  each 
union  post  these  materials  at  local 
union  halls  within  twenty  (20)  business 
days  of  the  publication  of  the  Proposal 
in  the  Federal  Register.  Finally,  the 
applicant  will  send  a  copy  of  the 
Proposal  and  supplemental  statement  to 
the  presidents  (or  comparable  officers) 
of  the  approximately  230  CMC  retiree 
organizations  and  clubs  as  a  reasonable 
means  of  providing  notice  to  Plan 
participants  who  are  retirees  of  CMC  or 
an  affiliate. 

Comments  or  requests  for  a  public 
hearing  must  be  received  by  the 
Department  writhin  sixty  (60)  days 
following  the  publication  of  the 
Proposal  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department  at  (202) 
219-8194.  (This  is  not  a  toll-free 
number.) 

Law  Offices  of  Bryson  and  Berman, 
P.A.  Employees'  Pension  Plan  and  Trust 
(Pension  Plan)  and  Law  Offices  of 
Bryson  and  Berman.  P.  A.  Employees' 
Profit  Sharing  Plan  and  Trust  (P/S  Plan. 
Collectively;  the  Plans)  Located  in 
Miami,  Florida 

[Application  Nos.  D-09884  and  CM)9885l 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  fi-om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 


4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  two  individual  accounts  in  the  Plans 
of  Rodney  W.  Bryson  of  two  adjacent 
parcels  of  vacant  land  (Lots  3  and  4. 
collectively;  the  Lots)  to  Mr.  Rodney 
Bryson  (Mr.  Bryson).  a  trustee  of  the 
Plans  and  a  party  in  interest  with 
respect  to  the  Plans;  provided  that  the 
following  conditions  are  satisfied: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Accounts  in  this  transaction 
will  receive  the  current  fair  market 
value  of  the  Lots  established  at  the  time 
of  the  sale  by  an  independent  quahfied 
appraiser;  and 

(c)  the  Accounts  will  pay  no  expenses 
associated  with  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  established  in  1976 
and  have  a  total  of  three  participants, 
including  Mr.  Bryson  and  Mark  S. 
Berman  (Mr.  Berman).  Mr.  Bryson  and 
Mr.  Berman  are  the  trustees  of  the  Plans 
and  are  also  the  sole  stockholders  of 
Law  Offices  of  Bryson  and  Berman.  P.A. 
(the  Employer).  The  Plans  are  a  money 
purchase  pension  plan  and  a  profit 
sharing  plan.  The  Plans  provide  for 
individually  directed  accounts.  As  of 
June  30, 1994,  the  Pension  Plan  and  the 
P/S  Plan  had  $386,380  and  $487,419  in 
net  assets,  respectively.  As  of  the  same 
date,  Mr.  Bryson's  account  in  the 
Pension  Plan  (P/P  Account)  and  the  P/ 
S  Plan  (P/S  Account,  collectively;  the 
Accounts)  had  $175,201  and  $214,134 
in  net  assets,  respectively.  The 
Employer  is  a  professional  association 
incorporated  in  the  State  of  Florida, 
which  specializes  in  trial  law. 

2.  The  Lots  were  originally  acquired 
as  follows.  Pursuant  to  the  direction  of 
Mr.  Bryson,  on  December  14. 1989,  the 
Accounts  purchased  twenty  acres  of 
vacant  land  located  in  Broward  County. 
Ft.  Lauderdale.  Florida,  from  Suzanne  F. 
Sinaiko.  an  unrelated  third  party  for  a 
total  consideration  of  $375,000.  On  the 
same  day.  the  Accounts  sold  one  half  of 
the  twenty  acres  to  Richard  French  and 
Mrs.  Claudia  French  (the  Frenchs). 
unrelated  third  parties,  for  $187,500.  As 
a  result,  at  the  close  of  business  on 
December  14, 1989,  the  Accounts 
owned  ten  acres  of  vacant  unimproved 
land  (the  Land)  in  Broward  County.  Ft. 
Lauderdale,  Florida.  The  appUcant 
represents  that  at  the  time  of 
acquisition,  the  Lots  represented  38%  of 
the  P/P  Account  and  38%  of  the  P/S 
Account.'^ 


"The  Department  expresses  no  opinion  as  to 
whether  the  Plans'  acquisition  and  holding  of  the 
Lots  in  the  Accounts  violated  any  provision  of  part 
4of  title  I  of  the  Act. 


3.  Consequently,  the  Accounts,  in 
conjunction  with  the  Frenchs.  made 
certain  improvements  to  the  Land. 
These  improvements  were  made  by 
independent  third  party  companies,  and 
consisted  of  platting  thie  Land, 
constructing  an  access  road,  providing 
fill  and  landscaping.  In  this  regard,  it  is 
represented  that  the  P/P  Account  paid 
$16,628  in  capital  improvement  costs, 
and  the  P/S  Account  paid  $20,322  in 
capital  improvement  costs.  The  Land 
was  platted  into  two  residential  lots  of 
approximately  5  acres  each  (Lots  3  and 
4).  The  Lots  were  allocated  among  the 
Accounts  as  follows.  The  P/P  Account 
owned  45%  of  Lot  3  and  Lot  4  (two  45% 
Interests),  and  the  P/S  Account  owned 
55%  of  Lot  3  and  Lot  4  (two  55% 
Interests,  collectively;  Four  Interests). 
4.  Lot  3  was  appraised  on  April  19. 
1994  (the  Appraisal),  by  Thomas  R. 
Wachtstetter  A.S.A,  I.F.A..  an 
independent  general  appraiser  certified 
in  the  State  of  Florida  (Mr. 
Wachtstetter).  In  the  Appraisal.  Mr. 
Wachtstetter  stated  that  Lot  3  contains 
4.98  acres  and  is  vacant  land.  In 
establishing  the  fair  market  value  of  Lot 

3.  Mr.  Wachtstetter  relied  on  the  sales 
comparison  approach  to  value  and 
determined  that  the  fair  market  value  of 
Lot  3  was  $135,000.  On  October  26. 
1994.  Mr.  Wachtstetter  submitted  an 
addendum  to  the  Appraisal  (the 
Addendum),  which  addressed  the  fair 
market  value  of  Lot  4.  In  the  Addendum 
he  stated  that  all  information  contained 
in  the  Appraisal  of  Lot  3  is  also 
applicable  in  estimating  the  value  of  Lot 

4.  Specifically.  Mr.  Wachtstetter 
represented  that  Lot  3  and  Lot  4  are 
adjacent,  nearly  the  same  size,  and 
neither  Lot  has  any  apparent  easements, 
encroachments  or  environmental 
concerns  which  would  adversely  affect 
the  value  of  that  Lot.  Mr.  Wachtstetter 
concluded  that  the  estimated  value  of 
each  Lot  is  $135,000  each,  for  an 
aggregate  fair  market  value  of  $270,000. 
Mr.  Wachtstetter  also  addressed  the 
assemblage  value  of  Lots  3  and  4  as  a 
ten  acre  parcel,  and  concluded  that  the 
aggregate  fair  market  value  of  the  Lots 
does  not  exceed  the  fair  market  value  of 
five  acre  Lot  3  or  Lot  4,  if  purchased 
separately.  The  applicant  represents  that 
the  Lots  are  currently  not  encumbered 
by  any  debt,  and  that  the  Lots  were 
never  used  by  any  related  persons,  and 
are  not  adjacent  to  other  real  property 
owned  by  Mr.  Bryson  or  other  parties  in 
interest  or  related  persons.  Since 
original  acquisition,  the  Lots  have 
remained  vacant  and  unutilized  by  any 
person,  and  have  yielded  no  income  to 
the  Accounts. 

5.  Mr.  Bryson  now  desires  to  purchase 
the  Lots  frt)m  the  Accounts  in  a  one 
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time  cash  transaction  for  their  current 
aggregate  fair  market  value  in  order  to 
build  a  personal  residence.  Once  the 
transaction  is  consummated,  the  P/S 
Account  will  receive  fifty  five  percent 
(55%)  of  the  sale  proceeds  and  the  P/P 
Account  will  receive  forty  five  percent 
(45%)  of  the  sale  proceeds.  It  is 
represented  that  the  proposed 
transaction  is  in  the  best  interest  of  the 
Accounts  because  the  transaction  will 
enable  the  Accounts  to  divest  of  a  non- 
income  producing  asset  which 
constitutes  a  relatively  high  percentage 
of  the  Accounts'  assets,  and  will  provide 
the  Accounts  with  liquidity.  The 
transaction  is  protective  of  the  Accounts 
because  as  a  result  of  the  sale  the 
Accounts  will  receive  the  current  fair 
market  value  of  the  Lots,  and  the 
Accounts  will  incur  no  expenses  as  a 
result  of  the  proposed  transaction.  The 
applicant  maintains  that  a  real  estate 
broker  has  been  attempting  to  sell  the 
Lots  since  the  summer  of  1993.  but  the 
Accounts  received  no  reasonable  offers. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  The  Accounts  will  receive  the 
current  fair  market  value  of  the  Lots 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser; 

(c)  The  Accounts  will  pay  no 
expenses  associated  with  the  sale;  and 

(d)  The  sale  will  enable  the  Accounts 
to  diversify  its  investment  portfoHo  and 
will  provide  the  Accounts  with 
liquidity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Welbom  Clinic  Employees'  Retirement 
Plan  (the  Plan)  Located  in  Evansville, 
Indiana 


[Application  No.  I>-09890| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
certain  improved  real  property  (the 


Property)  located  in  Evansville.  Indiana, 
to  WANC  Leasing  Company  (WANC),  a 
party  in  interest  with  respect  to  the 
Plan;  provided  the  following  conditions 
are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(B)  The  Plan  receives  a  cash  purchase 
price  of  no  less  than  the  greater  of  (1) 
$8,555,000.  or  (2)  the  Property's  fair 
market  value  as  of  the  sale  date;  and 

(C)  The  Plan  does  not  incur  any 
expenses  with  respect  to  the  transaction. 

Summary  of  Facts  and  Representations 

Introduction:  The  Plan  owns  the 
Property,  which  is  improved  real 
property  leased  to  and  occupied  by  the 
Plan  sponsor.  Welbom  Clinic  (the' 
Employer),  as  its  principal  place  of 
business.  The  Employer  requires 
substantial  improvements  of  the 
Property  to  accommodate  updated  and 
modernized  operations,  but  the  Plan 
trustee  has  determined  that  it  is  not  in 
the  best  interests  of  the  Plan  to  finance 
such  improvements.  Instead.  WANC  (a 
partnership  ovimed  by  principals  of  the 
Employer)  proposes  to  purchase  the 
Property  from  the  Plan,  complete  the 
necessary  improvements,  and  lease  the 
Property  to  the  Employer.  The 
exemption  proposed  herein  would 
enable  the  Plan's  sale  of  the  Property  to 
WANC  as  described  below. 

1.  The  Plan  is  a  defined  contribution 
plan  writh  643  participants  and  total  net 
assets  of  $55,721,511  as  of  December  31. 
1993.  The  Employer  is  a  multi-specialty 
group  medical  practice  with  its 
principal  place  of  business  situated  in 
the  Property,  located  at  421  Chestnut 
Street  in  the  downtown  sector  of 
Evansville.  Indiana.  The  Employer  is  an 
Indiana  business  trust  which  is 
controlled  by  the  physicians  who  hold 
staff  memberships  with  the  Employer. 
The  trustee  of  the  Plan  is  the  Citizens 
National  Bank  of  Evansville  (the 
Trustee),  which  represents  itself  to  be 
independent  of  and  unrelated  to  the 
Employer,  except  as  Plan  Trustee. 
WANC  is  an  Indiana  general  partnership 
in  which  all  of  the  65  general  partners 
are  staff  member  physicians  of  the 
Employer. 

2.  The  Property  is  owned  by  the  Plan 
and  leased  to  the  Employer  (the 
Employer  Lease)  pursuant  to  an 
individual  administrative  exemption, 
PTE  89-4  (54  FR  2241.  January  19. 
1989).  The  rights  of  the  Plan  with 
respect  to  the  Property,  including  the 
Employer  Lease  and  PTE  89-^.  are 
represented  for  all  purposes  by  the 
Trustee.  The  Property  is  a  4.437  acre 
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parcel  of  land  located  in  downtown 
Evansville,  Indiana,  and  is  improved 
with  a  three-level,  99,500  square  foot 
medical  office  building  (the  Main 
Building)  which  constitutes  the  main 
facility  for  the  Employer's  medical 
clinic  (the  Clinic).  The  entire  Clinic 
consists  of  three  components:  (1)  the 
Main  Building.  (2)  a  nearby  medical 
facility  building  owned  by  WANC  (the 
WANC  Building)  and  leased  to  the 
Employer,  and  (3)  a  two-story  structure 
(the  Connector  Building),  owned  by 
WANC  and  leased  to  the  Employer, 
connecting  the  Main  Building  with  the 
WANC  Building.  Pursuant  to  an 
additional  administrative  exemption, 
PTE  93-24  (58  FR  8991,  February  18, 
1993),  the  Employer  Lease  was  modified 
in  1993  to  enable  an  exchange  of  land     ' 
parcels  between  the  Flan  and  WANC  in 
connection  with  WANC's  construction 
of  the  Connector  Building.  As  a  result  of 
the  property  exchange  covered  by  PTE 
93-24,  the  Plan  acquired  a  parking  lot 
(the  New  Parking  Lot)  adjacent  to  the 
Main  Building,  and  WANC  acquired  a 
parcel  of  property  abutting  both  the 
Main  Building  and  the  WANC  Building, 
on  which  it  constructed  the  Connector 
Building.  The  Connector  Building  and 
the  land  underlying  it  are  owned  by 
WANC,  leased  to  the  Employer,  and 
utilized  between  the  Main  Building  and 
the  WANC  Building  as  the  main 
entrance  and  reception  area  for  the 
Clinic.  Only  the  Main  Building  is 
located  on  the  Property  owned  by  the 
Plan,  which  includes  the  New  Parking 
Lot. 

The  Trustee  represents  that  the 
Employer  has  complied  with,  and 
continues  in  compliance  with,  all  terms 
and  conditions  of  the  Employer  Lease 
and  the  individual  exemptions,  PTE  89- 
4  and  PTE  93-24. 

3.  The  Employer  represents  that  with 
the  aid  of  consultants,  it  has  determined 
that  the  Main  Clinic  is  in  need  of  at  least 
$3,000,000  of  expansion  and  renovation 
work  in  order  to  satisfy  the  Employer's 
needs.  As  a  result  of  WANC's  1993 
construction  of  the  Connector  Building 
and  a  recent  renovation  of  the  WANC 
Building,  those  two  components  of  the 
Clinic  are  new,  updated  medical 
facilities.  However,  the  Employer 
represents  that  the  Main  Building 
remains  in  need  of  substantial 
refurbishing  and  refitting  to  provide 
updated,  modernized  workspace  for 
surgery,  urology,  oncology,  hematology, 
dermatology,  allergy,  ear/ nose/throat, 
eyecare,  the  Employer's  health 
maintenance  organization,  and 
administrative/business  offices.  The 
Trustee  is  unwilling  to  commit  Plan 
assets  to  finance  the  necessary 
renovations  of  the  Main  Building 


because  the  Trustee  considers  such 
expenses  to  be  the  obligation  of  the 
Employer,  and  because  the  Trustee  finds 
that  the  participants  and  beneficiaries 
would  receive  very  little  short-term  or 
intermediate-term  benefit  from  such 
additional  investment  of  capital  in  the 
Clinic.  The  Employer,  as  tenant  and 
occupant  of  the  Main  Building,  is 
unwilling  to  bear  the  expense  of  the 
renovations  because  the  improvements 
to  the  Main  Building  would  eventually 
increase  the  Employer's  rent  under  the 
Employer  Lease,  assuming  such 
improvements  would  increase  the 
Property's  fair  market  value.  The 
Employer  represents  that  even  if  it  were 
willing  to  finance  renovations  currently 
required,  it  is  likely  a  similar  problem 
would  arise  again  in  the  future,  whereby 
the  Main  Building  would  require 
renovations  and  the  Trustee,  on  behalf 
of  the  Plan,  and  the  Employer  would 
each  be  unwilling  to  finance  the 
improvements.  The  principals  of 
WANC,  however,  have  expressed  a 
willingness  to  finance  the  necessary 
renovations  of  the  Main  Building 
pursuant  to  a  proposed  purchase  of  the 
Property  from  the  Plan  and  its  lease  to 
the  Employer. 

4.  Accordingly,  the  Trustee,  the 
Employer  and  WANC  propose  that  the 
Plan  sell  the  Property  to  WANC,  and  are 
requesting  an  exemption  for  the  sale 
transaction.  The  proposed  sale 
transaction  will  proceed  in  accordance 
with  a  vmtten  agreement  (the 
Agreement)  executed  between  the 
Trustee,  on  behalf  of  the  Plan,  and 
WANC  after  the  exemption  proposed 
herein,  if  granted,  is  published  in  the 
Federal  Register. 

Under  the  Agreement,  the  Plan  will 
sell  the  Property,  consisting  of  the  Main 
Building,  the  underlying  land,  and  the 
New  Parking  Lot,  for  a  cash  purchase 
price  of  no  less  than  $8,555,000  (the 
Minimum  Purchase  Price).  In  an 
appraisal  of  the  Property  effective  June 
24,  1994,  Brian  D.  Shelton  and  William 
R  Bartlett  II,  MAI,  SRA  (Shelton  and 
Bartlett),  determined  that  the  fair  market 
value  of  the  Property,  inclusive  of  the 
Employer  Lease,  was  $8,250,000. 
Shelton  and  Bartlett  are  professional 
real  estate  appraisers  with  Appraisal 
Company,  Inc.  in  Evansville,  Indiana.  In 
another  appraisal  of  the  Property, 
inclusive  of  the  Property,  C.  David 
Matthews  (Matthews)  determined  that 
the  Property  had  a  fair  market  value  of 
$8,860,000  as  of  December  31, 1993. 
The  Minimum  Purchase  Price 
represents  the  mean  of  the  two 
appraisals.  Pursuant  to  the  Agreement, 
the  Property  will  be  reappraised  by 
Matthews  and  Bartlett  (the  Reappraisals) 
no  earlier  than  the  date  of  the 


Agreement  and  no  later  than  30  days 
after  the  date  of  the  Agreement.  If  the 
mean  of  the  Reappraisals  is  higher  than 
$8,555,000,  then  the  purchase  price  of 
the  Property  shall  be  the  mean  of  the 
Reappraisals.  In  no  event  will  the 
purchase  price  be  lower  than  the 
Minimum  Purchase  Price. 

5.  The  Trustee  represents  that  the 
agreement  to  set  the  purchase  price  for 
the  Property  at  no  less  than  the 
Minimum  Purchase  Price  resulted  from 
arm's-length  negotiations  between  the 
Trustee  and  WANC  over  a  two-month 
period.  The  Trustee  initially  proposed  a 
sale  of  the  Property  to  WANC  for  a 
purchase  price  of  $8,860,000.  consistent 
with  Matthews'  1993  appraisal.  The 
Trustee  states  that  WANC  considered 
this  price  to  be  excessive,  in  light  of  the 
more  recent  appraisal  by  Shelton  and 
Bartlett.  and  WANC  counter-proposed  a 
purchase  price  of  $8,250,000.  The 
Trustee  represents  that  the  two 
appraisals  were  reviewed  and  analyzed 
by  the  Trustee's  appraisal  expert,  Darrell 
Woehler  (Woehler),  who  noted 
differences  in  the  approach  of  the  two 
appraisers  and  determined  that 
substantial  subjectivity  could  be 
expected  among  such  appraisals. 
Woehler  noted  that  Matthews  had 
considered  the  current  rent  under  the 
Employer  Lease  to  be  in  excess  of  fair 
market  rent,  whereas  Shelton  and 
Bartlett  had  found  the  current  rent  to  be 
equivalent  to  fair  market  rent.  After 
Woehler's  review,  the  Trustee  continued 
discussions  with  representatives  of 
WANC.  until  both  parties  agreed  on  the 
Minimum  Purchase  Price  and  the 
Reappraisals.  The  Trustee  represents 
that  the  Plan's  depreciated  net  cost  basis 
of  the  Property  was  $3,751,070.42  as  of 
December  31, 1993. 

6.  The  Trustee  represents  that  after 
careful  consideration  of  all  facts  and 
circumstances  surrounding  the 
proposed  sale  of  the  Property  to  WANC, 
it  has  determined  that  it  will  be  in  the 
best  interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan.  The  Trustee  states  that  it  has 
determined  that  the  proposed  purchase 
price  of  at  least  $8,555,000  is  not  less 
than  the  fair  market  value  of  the 
Property,  and  the  Reappraisals  ensure 
that  the  Plan  will  benefit  from  any 
increase  in  fair  market  value  as  of  the 
date  of  the  sale.  The  Trustee  states  that 
although  the  Plan  has  benefitted  from 
favorable  returns  on  the  Property,  it  is 
time  for  the  Plan  to  dispose  of  the 
Property  and  invest  in  other  assets,  in 
light  of  the  pressing  need  for 
renovations  and  modernization  of  the 
Property's  improvements. 

Tne  Trustee  notes  that  due  to  the 
nature  of  the  Property  as  a  component 


in  a  three-part  medical  facility,  the  other 
two  parts  of  which  are  owned  by 
WANC.  it  would  be  very  difficuh  to  find 
a  buyer  other  than  WANC  willing  to 
offer  a  purchase  price  as  favorable  to  the 
Plan  as  that  offered  by  WANC. 
7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  Plan  will  receive  a  cash  purchase 
price  of  no  less  than  the  Minimum 
Purchase  Price,  subject  to  possible 
upward  adjustment  pursuant  to  the 
Reappraisals,  which  the  Trustee  has 
determined  to  be  no  less  than  the  fair 
market  value  of  the  Property;  (2)  The 
Plan  wrill  incur  no  costs  or  expenses 
relating  to  the  transaction;  (3)  The 
Trustee  has  determined  that  retention  of 
the  Property  would  not  be  in  the  best 
interests  of  the  Plan  due  to  the  necessity 
of  renovation  expenses;  and  (4)  The 
Trustee  has  determined  that  the  Plan  is 
unlikely  to  secure  an  unrelated  buyer 
willing  to  pay  a  purchase  price  for  the 
Property  as  favorable  to  the  Plan  as  the 
proposed  purchase  price  under  the 
Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  refieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section  ^ 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 
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(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  wall  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  8th  day  of 
March,  1995. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration 
Department  of  Labor. 

[FR  Doc.  95-6118  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  4S10-2«-4> 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisor}-  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 


is  Ukely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4) 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  April  3,  1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom:  315. 

ProgmmT'hxs  meeting  will  review 
Subventions  Program  applications  in 
Classics,  the  Renaissance  and  Early  Modem 
Studies,  submitted  to  the  Division  of 
Research  Programs,  for  projects  after 
Septeml)erl,  1995. 

2.  Date:Spn\  10, 1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in  History 
and  American  Studies,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  September  1,  1995. 

3.  Do/p  April  12.  1995. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom.  315. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in 
Literature  and  Cultural  Studies,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  September  1, 1995. 

4.  Dote;  April  17-18.  1995. 
Time:  9:00  a.m.  to  5:30  p.m. 
floom;  430. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Libraries  and  Archives  during  the 
March  10,  1995  deadline,  submitted  to 
Division  of  Public  Programs,  for  projects 
beginning  after  June  1.  1995. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-6144  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  7S3e-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Call  for  Nominations  for  Nuclear  Safety 
Research  Review  Committee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  inviting 
nominations  of  qualified  candidates  to 
consider  for  appointment  to  its  Nuclear 
Safety  Research  Review  Committee 
(NSRRC).  Nomination.";  will  be  accepted 
until  April  20,  1995. 
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ADDRESSES:  Submit  nominations  to:  Ms. 
Jude  Himmelberg.  Office  of  Personnel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Sege.  Designated  Federal 
Officer  for  the  NSRRC.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555:  telephone:  301^15-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  advises  the  Director  of  the 
NRC's  Office  of  Nuclear  Regulatory 
Research — and  through  him  the 
Commission— on  the  quality  and 
conduct  or  NRC  research  activities  and 
makes  recommendations  concerning  the 
overall  management  and  direction  of  the 
nuclear  safety  research  program. 
The  12-member  Committee  is 
composed  of  senior  experts  in  nuclear 
engineering  or  science  capable  of 
providing  technical  advice  on  the  broad 
range  of  topics  that  are  the  subject  of 
nuclear  safety  research  for  nuclear 
power  plants  emd  other  facilities. 
Maintaining  balance  and  diversity  of 
experience,  knowledge,  and  judgment  is 
an  important  consideration  in  the 
selection  of  members.  Committee 
members  serve  a  two-year  term  and  may 
be  reappointed  for  up  to  two  additional 
two-year  terms. 

Over  the  next  two  years,  the 
Committee  will  be  examining  such 
issues  as  quality  of  nuclear  safety 
research  relative  to  the  needs  of  the  user 
of  the  research  products,  the  long-range 
direction  of  the  nuclear  safety  research 
programs,  the  peer  review  process  of 
research  products  and  the  capability  of 
individuals  and  facilities  where  nuclear 
safety  research  is  conducted. 

In  order  to  maintain  a  good  balance  of 
capabilities  on  the  Committee, 
candidates  should  have  expertise  in 
nuclear  engineering  and  nuclear  safety, 
with  emphasis  on  demonstrated 
capabilities  in  the  area  of  thermal- 
hydraulic  performance  of  nuclear  power 
reactor  systems. 

Selection  for  membership  will  be 
based  on  demonstrated  capability  and 
professional  accomplishment  in  the 
indicated  area  of  specialization,  in  the 
conduct  or  management  of  scientific  or 
engineering  research  and  in  applying 
research  to  nuclear  safety  issues. 

Nominations  for  membership  must 
include  a  resume  describing  the 
educational  and  professional 
qualifications  of  the  nominee  and  the 
nominee's  current  address  and  daytime 
telephone  number.  Nominees  must  be 
U.S.  citizens  and  be  able  to  devote  about 
80  hours  per  year  to  Committee 
business. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  1995. 


For  the  Nuclear  Regulatory  Ck)inmission. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-6060  Filed  3-10-95:  8:45  am] 

BILUNQ  CODE  7SSO-01-M 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  3,  located  in  New  London 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  relax  the 
setpoint  tolerance  for  the  pressurizer 
safety  valves  and  the  main  steam  safety 
valves  from  ±1%  to  ±3%. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  4,  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  revise  the 
setpoint  tolerance  to  assure  both 
pressurizer  safety  valves  and  main 
steam  safety  valves  remain  within 
technical  specification  tolerances  and 
reduce  the  potential  for  filing 
unnecessary  Licensee  Event  Reports. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  relaxation  of  the 
setpoint  tolerance  for  the  pressurizer 
safety  valves  and  the  main  steam  safety 
valves  from  ±1%  to  ±3%  is  acceptable. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 


and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Connecticut 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  4.  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike.  Norwich,  CT  06360. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKee. 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  95-6063  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  7S9O-01-M 


Pocket  No.  72-10] 

Northern  States  Power  Co.; 
Independent  Spent  Fuel  Storage 
Installation;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption 
ftt)m  certain  requirements  of  its 
regulations,  to  Northern  States  Power 
Company  (NSP),  located  in 
Miimeapolis,  Minnesota.  The  requested 
exemption  would  allow  NSP  to  submit 
the  report  of  preoperational  test 
acceptance  criteria  and  test  results  at 
least  three  days  (instead  of  30  days) 
prior  to  the  receipt  of  fuel  at  its 
independent  spent  fuel  storage 
installation  (ISFSI)  at  the  Prairie  Island 
plant  (Docket  Nos.  50-282/306)  located 
near  Red  Wing,  Minnesota. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
request,  proposed  by  NSP  letter  dated 
January  4, 1995,  would  exempt  NSP 
fi-om  the  requirements  of  10  CFR 
72.82(e),  which  states  that  "A  report  of 
the  preoperational  test  acceptance 
criteria  and  test  results  must  be 
submitted  *   *   *  at  least  30  days  prior 
to  the  receipt  of  spent  fuel  or  high-level 
radioactive  waste."  NSP  proposed  to 
submit  this  report  three  days  prior  to  the 
receipt  of  spent  fuel  at  its  ISFSI. 
Granting  the  exemption  at  this  time 
would  enable  NSP  to  proceed  with 
activities  to  support  its  scheduled  Unit 
2  refueling  outage. 

The  Need  for  the  Proposed  Action: 
NSP  request  for  exemption  is  to  ensure 
the  availability  of  adequate  storage 
space  in  the  spent  fuel  pool  in  order  to 
support  NSP's  scheduled  Unit  2 
refueling  outage.  A  fuller  discussion  of 
the  need  for  the  exemption  follows. 
In  July  1993.  NSP  suspended  cask 
fabrication  and  site  construction 
activities  until  the  Minnesota  State 
Legislature  authorized  the  Prairie  Island 
ISFSI  on  May  10,  1994.  After 
authorization,  the  ISFSI  construction 
resumed  and  the  facility  was  completed 
in  November  1994,  and  the  first  cask 
was  received  on  January  26,  1995. 

NSP  plans  to  receive  new  fuel,  in 
March  1995,  for  the  refueling  outage 
which  is  scheduled  to  beg-n  May  13, 
1995.  Subsequent  to  receipt,  new  fuel  is 
transferred  from  the  new  fuel  storage 
racks  into  the  spent  fuel  pool  in 
preparation  for  refueling  activities. 
Because  the  Prairie  Island  spent  fuel 
pool  is  nearly  full,  and  because  there  is 
limited  space  in  the  spent  fuel  pool 
area,  the  multiple  activities,  associated 
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with  storage  cask  loading  and  the 
refueling  outage,  cannot  be  conducted  at 
the  same  time.  Therefore,  the  first 
storage  cask  must  be  loaded  and 
transported  to  the  ISFSI  prior  to  receipt 
of  new  fuel. 

NSP  estimates  that  approximately  30 
days  will  be  required  for  the 
preoperational  testing  of  the  first  cask 
and  the  associated  equipment,  and 
about  two  weeks  will  be  required  to 
load  the  cask  and  transport  it  to  the 
ISFSI.  Including  the  30-day  waiting 
period  required  in  10  CFR  72.82(e),  it 
wrill  take  about  two  and  one-half  months 
from  cask  receipt  until  it  is  placed  on 
the  storage  pad.  Even  if  cask  loading 
started  before  the  end  of  the  waiting 
period  (which  is  allowed  under  10  CFR 
72.82(e) —  there  would  not  be  enough 
time  to  complete  the  activities  prior  to 
receipt  of  new  fuel,  assuming  the  full 
30-day  waiting  period. 

The  purpose  of  the  30-day  period,  for 
the  licensee  to  submit  a  report  of  the 
preoperational  test  acceptance  criteria 
and  test  results,  is  to  establish  a 
sufficient  hold  point  so  as  to  ensure  that 
the  NRC  has  enough  time  to  inspect  a 
new  licensee's  preparations  and,  if 
necessary,  exercise  its  regulatory 
authority  before  fuel  is  received  at  an 
ISFSI.  For  example,  an  ISFSI  located  at 
an  away-from-reactor  site  may  not  have 
a  resident  inspector;  therefore,  the  full 
30-day  period  might  be  necessary'  to 
provide  enough  time  for  the  NRC  to 
review  the  licensee's  records  and 
preoperational  test  results  and,  if 
needed,  send  inspectors  to  the  site.  The 
Prairie  Island  ISFSI  is  located  on  a 
reactor  site  that  has  resident  inspectors, 
and  the  resident  and  other  NRC 
inspectors  v«ll  both  be  present  at  the 
ISFSI  to  observe  portions  of  the 
preoperational  testing  activities  while 
they  are  being  conducted.  The  NRC 
inspectors  will  also  have  ongoing  access 
to  the  licensee's  test  procedures  and  test 
results  in  order  to  be  able  to  conduct  the 
appropriate  review.  Thus,  in  view  of  the 
NRC's  oversight  presence  during  the 
preoperational  testing  phase  at  Prairie 
Island,  as  well  as  the  NRC's  immediate 
access  to  the  licensee's  procedures  and 
test  results,  the  Commission  concludes 
that  the  full  30  days,  provided  for  in  the 
rule,  will  not  be  needed  in  order  for 
NRC  to  complete  its  inspection 
activities  and  determine  whether  any 
further  regulatory  action  is  needed 
before  spent  fuel  is  received  at  the 
Prairie  Island  ISFSI.  Therefore,  the 
licensee's  submission  of  the  required 
report  in  less  time  than  the  required  30- 
day  period,  before  fiiel  receipt  at  the 
ISF^,  is  acceptable.  However,  based  on 
the  ongoing  observations  of 
preoperational  tests  by  inspectors,  NRC 


may  determine  that  more  time  than  the 
three-day  period,  requested  by  the 
licensee,  is  needed  to  review  additional 
licensee  records  and  preoperational  test 
results.  Therefore,  in  granting  the 
requested  exemption,  NRC  reserves  the 
right  to  require  additional  time,  if 
necessary,  to  complete  its  activities. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Commission  has 
evaluated  the  environmental  impacts  of 
the  proposed  action.  The  NRC  reviewed 
the  Prairie  Island  Safety  Analysis  Report 
(SAR),  and  in  July  1933,  issued  a  Safety 
Evaluation  Report  (SER)  approving  the 
SAR.  On  July  28.  1992,  the  NRC  issued 
em  Environmental  Assessment  and 
Finding  of  no  Significant  Impact  for  the 
ISFSI  (57  FR  34319,  dated  August  4, 
1992).  On  the  basis  of  these  reviews 
NRC  concluded  that  spent  fuel  could  be 
stored  in  the  ISFSI  at  Prairie  Island 
without  significant  environmental 
impact. 

"The  proposed  exemption  will  not 
alter  or  affect  the  impacts  of  operation 
of  the  ISFSI  previously  evaluated  by 
NRC  Rather,  it  merely  allows  NSP  to 
submit  the  report  of  preoperational  test 
acceptance  criteria  and  test  results  three 
days  prior  to  receipt  of  fuel  at  the  ISFSI 
instead  of  the  required  30-day  period. 
As  previously  noted  the  30-day  period 
is  to  provide  the  NRC  sufficient 
opportunity  to  review  the  licensee's 
submittals.  With  inspectors  of  site,  a 
shorter  period  will,  in  this  case,  provide 
the  same,  sufficient  opportunity.  In 
addition,  the  proposed  exemption  does 
nol  involve  any  change  that  increases 
the  probability  or  consequences  of 
accidents,  that  changes  the  tvpes  of  any 
effluents  that  may  be  released  offsite,  or 
that  would  significantly  increase  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure.  The 
Commission  accordingly  concludes  that 
this  proposed  exemption  will  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  staff  considered  the 
alternative  of  denying  the  requested 
exemption.  Denial  could  result  in  the 
delay  of  the  plant  refueling  outage 
planned  for  May  13.  1995.  and  would 
not  reduce  or  change  the  environmental 
impacts  that  currently  exist. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  NSP's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact: 
Based  upon  the  foregoing  environmental 
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assessment,  the  Commission  concludes 
that  the  proposed  action  would  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  request  for  exemption  dated 
January  4. 1995,  and  other  documents 
are  available  for  public  inspection  and 
for  copying  (for  a  fee)  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  located  in  the 
Minneapolis  Public  Library,  300 
Nicollet  Mall,  MinneapoHs,  MN  55401. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  95-6062  Filed  3-10-95;  8:45  am] 

BILUNO  COOC  7S9(M>1-M 


[Docket  70-364] 

Babcock  and  Wilcox  Co.,  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  January  5, 1994,  Citizens'  Action 
for  a  Safe  Environment  (CASE)  and  the 
Kiski  Valley  Coalition  to  Save  Our 
Children  (The  Coalition)  (together 
referred  to  as  Intervenors)  filed  a  joint 
request  for  an  informal  hearing  pursuant 
to  10  CFR.  Part  2,  Subpart  L,  with 
regard  to  Babcock  &  Wilcox  Company's 
(Licensee)  application  for  renewal  of 
Special  Nuclear  Materials  License 
SNM-414  issued  to  the  Licensee  by  the 
Nuclear  Regulatory  Commission 
(Commission)  for  the  Pennsylvania 
Nuclear  Service  Operation  facility 
located  in  Parks  Township,  Armstrong 
County.  Pennsylvania  (Parks  Township 
facility).  In  its  Initial  Decision,  dated 
January  3,  1995,  authorizing  the  renewal 
of  the  materials  license,  the  Atomic 
Safety  and  Licensing  Board,  consistent 
with  10  C.F.R.  2.1205(k)(2).  referred  to 
the  Commission's  Executive  Director  for 
Operations  for  consideration  as  requests 
for  action  under  10  CFR  2.206.  twelve 
areas  of  concern  (see  Sections  B.  H,  I,  M. 
P,  Q,  S,  T,  U,  W,  X,  and  Y.  Initial 
Decision  at  pages  63  to  70)  raised  in  that 
proceeding  by  the  Intervenors.  These 
concerns  were  referred  to  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards.  Each  of  these  concerns 
has  been  reviewed  with  respect  to  the 
requirements  of  10  CFR  2.206.  Sections 
B.  H,  I,  M.  P,  S,  T.  U.  W  and  Y  have 


failed  to  satisfy  the  requirement  of 
Section  2.206  that  a  request  pursuant  to 
section  2.206  must  "specify  the  action 
requested  and  set  forth  the  facts  that 
constitute  the  basis  for  the  request." 
However,  Section  B,  H,  M,  P,  S.  T,  U, 
W,  and  Y  were  addressed  by  the 
Commission  staff  in  Michael  A. 
Lamastra's  affidavit  dated  September  22, 
1994,  and  Section  I  was  addressed  by 
the  Commission  staff  in  Heather  M. 
Astwood's  affidavit  dated  September  22, 
1994,  filed  in  the  Parks  Township 
proceeding. 

Section  Q  has  been  interpreted  as  a 
request  for  the  Commission  to  test  for 
radioactive  contamination  in  the  general 
vicinity  of  Kepple  Hill  and  Riverview  in 
Parks  Township.  The  apparent  concern 
is  that  this  area  is  downwind  of  the 
Apollo  facility  which  the  Intervenors 
assert  had  been  releasing  radioactivity  at 
a  rate  above  regulatory  limits.  The 
Intervenors  rely  on  letters  dated  April 
20, 1966,  and  May  26, 1969,  concerning 
the  need  for  experimental  data  for  an  air 
surveillance  program  at  the  Apollo  plant 
and  authorization  by  the  Commission's 
predecessor,  the  Atomic  Energy 
Commission,  for  the  discharge  of 
radioactive  materials  in  concentrations 
exceeding  10  CFR  Part  20  hmits. 

Section  X  has  been  interpreted  as  a 
request  for  the  Commission  to 
investigate  radiological  contamination 
on  the  Farmers  Delight  Dairy  Farm 
(apparently  located  in  Parks  Township). 
The  apparent  concern  is  that  past 
operations  of  the  Parks  Townships 
facility  caused  radioactive 
contamination  of  the  farm.  As  basis  for 
this  request.  Intervenors  assert  that  there 
is  information  in  a  1966  U.S. 
Department  of  Agriculture  (USDA) 
study  that  indicates  that  the  cattle  on 
the  farm  were  having  thyroid  problems 
and  that  radionuclides  were  show-up  in 
the  cow's  milk. 

As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on 
these  two  requests  within  a  reasonable 
period  of  time. 

A  copy  of  the  Petition  and  Initial 
Decision  is  available  for  inspection  in 
the  Commission's  Public  Document 
Room,  2120  L  Street,  NW,  Washington, 
DC  20555. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bemero. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  95-6065  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  No.  50-498] 

Houston  Lighting  and  Power  Co.,  City 
Public  Service  Board  of  San  Antonio, 
Central  Power  and  Light  Co.,  City  of 
Austin,  TX;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
6,  issued  to  Houston  Lighting  &  Power 
Company,  et  al.,  (the  licensee)  for 
operation  of  the  South  Texas  Project 
(STP),  Unit  1,  located  in  Matagorda 
County,  Texas. 

The  proposed  amendment  would 
modify  the  steam  generator  tube 
plugging  criteria  in  Technical 
Specification  3/4.4.5,  Steam  denerators, 
and  the  allowable  leakage  for  Unit  1  in 
Technical  Specification  3/4.4.6.2, 
Operational  Leakage,  and  the  associated 
Bases. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Structiu-al  Considerations 

Industry  testing  of  model  boiler  and 
operating  plant  tube  specimens  for  free  span 
tubing  at  room  temperature  conditions  shows 
typical  burst  pressures  in  excess  of  5000  psi 
for  indications  of  outer  diameter  stress 
corrosion  cracking  with  voltage 
measurements  at  or  below  the  structural  limit 
of  4.0  volts.  One  model  boiler  specimen  with 
a  voltage  amplitude  of  19  volts  also  exhibited 
a  burst  pressure  greater  than  5000  psi.  Burst 
testing  performed  on  one  intersection  pulled 


from  STP  Unit  1  with  a  0.51  volt  indication 
yielded  a  measured  burst  pressure  of  8900 
psi  at  room  temperature.  It  is  noted  that  the 
industry  burst  pressure  tests  do  not  reflect 
the  effects  of  temperature  and  material 
properties  in  terms  of  the  realized  reduction 
in  strength.  However,  even  correcting  for  the 
effects  of  temperature  on  material  properties 
(which  represents  about  80%  of  the  strength 
at  room  temperature  from  ASME  (American 
Society  of  Mechanical  Engineers]  Code 
Section  III  Appendix  1  values)  yields 
effective  burst  pressures  of  about  4000  psi 
which  is  above  the  RG  [Regulatory  Guide] 
1.121  limit  of  3790  psi  (1.43  times  the  MSLB 
[main  steam  line  break]  pressure  differential) 
at  4.0  volts.  The  STP  Unit  1  data  point  (0.51 
volt)  would  yield  an  effective  burst  pressure 
of  about  7100  psi,  which  is  well  above  the 
95%  lower  tolerance  limit  (LTL)  prediction 
per  the  burst  correlation  data  used. 
Additional  benefit  is  realized  during  normal 
operation  since  the  proximity  of  the  TSP 
(tube  support  plate]  will  reinforce  the  tube, 
further  reducing  the  likelihood  of  tube  burst. 

The  projected  end-of-cycle  (EOC)  voltage 
compares  favorably  with  the  4  volt  structural 
limit  considering  the  EPRI  (Electric  Power 
Research  Institute]  voltage  growth  rate  for 
indications  at  STP.  Using  the  methodology  of 
the  NRC  Draft  Generic  Letter  94-XX,  the 
structural  limit  is  reduced  by  allowances  for 
uncertainty  and  growth  to  develop  a 
beginning-of-cycle  (HOC)  repair  limit  which 
should  preclude  EOC  indications  from 
growing  in  excess  of  the  structural  limit.  The 
non-destructive  examination  (NDE) 
uncertainty  to  be  applied  per  EPRJ  is 
approximately  21  percent.  The  EPRI 
recommended  growth  allowance  of  35 
percent/EFPY  [effective  full  power  years]  is 
also  applied.  This  growth  value  is 
conservative  for  STP  Unit  1  based  on 
previous  inspection  history.  By  adding  NDE 
uncertainty  allowances  and  a  crack  growth 
allowance  to  the  repair  limit,  the  structural 
limit  can  be  validated.  Therefore,  the 
maximum  allowable  BOC  repair  limit  (RL) 
based  on  the  structural  limit  of  4  volts  can 
be  represented  as: 

RL  +  (0.20  X  RL)  +  (0.53*  x  RL)  =  4  volts, 
which  yields  RL  of  2.3  volts. 
•The  35%  growth  rate  for  1  EFPY  was 
scaled  up  to  the  cycle  length  used  at  South 
Texas. 

This  repair  limit  (2.3  volts)  reasonably 
could  be  applied  for  APC  (alternate  plugging 
criteria)  implementation  to  repair  bobbin 
indications  greater  than  the  1.0  volt  criterion 
specified  by  NRC  Generic  Letter  94-XX  and 
is  independent  of  RFC  [rotating  pancake  coil] 
confirmation  of  the  indications.  Houston 
Lighting  &  Power  has  chosen  to  use  a  steam 
generator  tube  upper  repair  limit  of  2.3  volts 
to  assess  tube  integrity  for  those  bobbin 
indications  which  are  above  1.0  volt  but  do 
not  have  confirming  RPC  calls.  This  2.3  voh 
upper  limit  for  non-confirmed  RPC  calls  is 
consistent  with  the  NRC  Generic  Letter  94- 
XX  which  establishes  2.7  volts  as  the  upper 
limit  for  3/4  tubing.  Since  the  upper  bound 
for  repair  of  non-confirmed  RPC  is  limited  to 
a  value  far  less  than  the  structural  limit 
associated  with  full  alternate  criteria,  the 
establishment  of  the  repair  limits  are 
determined  to  be  reasonable  and  conservative 
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with  respect  to  the  industry  pulled  tube  data 
base  used. 

Leakage  Consideratioiis 

As  part  of  the  implementation  of  APC,  the 
distribution  of  EOC  cracking  indications  at 
the  TSP  intersections  has  bwn  used  to 
calculate  the  primary  to  secondary  leakage 
which  is  bounded  by  the  maximum  leakage 
required  to  remain  within  applicable  dose 
limits  (10  CFR  100,  NUREG-0800  and  GDC 
(General  Design  Criterion]  19).  This  limit  was 
calculated  using  the  Technical  Specification 
RCS  [reactor  coolant  system]  Iodine-131 
transient  spiking  values  consistent  with 
NUREG-0800.  Applications  of  the  APC 
criteria  requires  the  projection  of  postulated 
MSLB  leakage  based  on  the  projected  EOC 
voltage  distribution  for  the  beginning  of  the 
cycle.  Projected  EOC  voltage  distribution  is 
developed  using  the  most  recent  EOC  eddy 
current  results  and  a  voltage  measurement 
uncertainty.  Draft  NUREG-1477  requires  that 
all  indications  to  which  APC  is  applied  must 
be  included  in  the  leakage  projection. 

The  projected  MSLB  leakage  rate 
calculation  methodology  prescribed  in  EPRI 
TR-100407  will  be  used  to  calculate  the  EOC 
leakage.  A  Monte  Carlo  approach  will  be 
used  to  determine  the  EOC  leakage, 
accounting  for  all  of  the  ECT  (eddy  current 
testing]  uncertainties,  voltage  growth,  and  an 
assumed  probability  of  detection  (POD)  of  0.6 
for  a  1.0  volt  repair  limit.  The  fitted 
logarithmic  function  probability  of  leakage 
correlation  will  be  used  to  establish  the  STP 
MSLB  leak  rate  used  for  comparison  with  a 
bounding  allowable  leak  rate  in  the  faulted 
loop  which  would  result  in  radiological 
consequences  which  are  within  applicable 
dose  limits.  Due  to  the  relatively  low  voltage 
levels  of  indications  at  STP  and  low  voltage 
growth  rates,  it  is  expected  that  the  actual 
calculated  leakage  values  will  be  far  less  than 
this  limit.  Currently,  the  leakage  projected  for 
EOC-05  at  STP  Unit  1  is  0.02  gpm  [gallons 
per  minute]  (<21  gpd  [gallons  per  day]) 
which  is  negligible  in  comparison  to  the 
allowable  limit. 

Therefore,  implementation  of  APC  does  not 
adversely  affect  steam  generator  tube 
integrity  and  implementation  will  be  shown 
to  result  in  acceptable  does  consequences. 
The  proposed  amendment  does  not  result  in 
any  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Implementation  of  the  proposed  steam 
generator  tube  alternate  plugging  criteria  for 
ODSCC  [outer  diameter  stress  corrosion 
cracking)  at  the  TSP  intersections  does  not 
introduce  any  significant  changes  to  the  plant 
design  basis.  Use  of  the  criteria  does  not 
provide  a  mechanism  which  could  result  in 
an  accident  outside  of  the  region  of  the  TSP 
elevations  since  no  ODSCC  has  been 
identified  outside  the  thickness  of  the  TSPs. 
It  is  therefore  expected  that  for  all  plant 
conditions,  neither  a  single  nor  multiple  tube 
rupture  event  would  occur  in  a  steam 
generator  where  APC  has  been  applied. 

Specifically.  Houston  Lighting  &  Power 
will  implement,  for  Unit  1,  a  maximum 


leakage  rate  of  150  gpd  per  steam  generator 
(SG)  to  help  preclude  the  potential  for 
excessive  leakage  during  all  plant  conditions. 
The  current  technical  specification  limits  on 
primary-to-secondary  leakage  at  operating 
conditions  are  l  gpm  for  all  steam  generators 
or  500  gpd  for  any  one  SG.  The  RG  1.121 
criterion  for  establishing  operational  leakage 
rate  limits  governing  plant  shutdown  be 
based  [sic]  upon  leak-before-break  (LBB) 
considerations  to  detect  a  free  span  crack 
before  potential  tube  rupture  as  a  result  of 
faulted  plant  conditions.  The  150  gpd  limit 
is  intended  to  provide  for  leakage  detection 
and  plant  shutdown  in  the  event  of  an 
unexpected  crack  propagation  resulting  in 
excessive  leakage.  RG  1.121  acceptance 
criteria  for  establishing  operating  leakage 
limits  are  based  on  LBB  considerations  such 
that  plant  shutdown  is  initiated  if  the 
permissible  crack  is  exceeded. 

The  predicted  EOC  leakage  for  STP  is 
based  on  a  35%  growth  rate  and  does  not 
Uke  credit  for  the  TSP  proximity  during 
normal  operation.  The  total  current  projected 
leak^e  for  EOC  05  is  20.5  gpd  for  the 
limiting  SG  (C)  at  STP  Unit  1  which  is 
considerably  less  than  the  150  gpd  limit. 
Thus,  the  150  gpd  limit  provides  for  plant 
shutdown  prior  to  reaching  critical  crack 
lengths.  Additionally,  this  leak-before-break 
evaluation  assumes  that  the  entire  crevice 
area  is  uncovered  during  the  secondary  side 
blowdown  of  a  MSLB.  Typically,  it  is 
expected  for  the  vast  majority  of  intersections 
that  only  partial  uncovery  will  occur.  Thus, 
the  proximity  of  the  TSP  will  enhance  the 
burst  capacity  of  the  tube. 

Steam  generator  tube  integrity  is 
continually  maintained  through  insenrice 
inspection  and  primary-to-secondary  leakage 
monitoring.  Any  tubes  falling  outside  the 
APC  repair  limits  are  removed  from  service. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  developed  is  not  created. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  use  of  the  voltage  based  bobbin  probe 
for  dispositioning  ODSCC  degraded  tubes 
within  TSP  intersections  by  APC  is 
demonstrated  to  maintain  steam  generator 
tube  integrity  in  accordance  with  the 
requirements  of  RG  1.121.  RG  1.121  describes 
a  method  acceptable  to  the  NRC  staff  for 
meeting  GDCs  14, 15,  31,  and  32  by  reducing 
the  probability  or  the  consequences  of  steam 
generator  tube  rupture.  This  is  accomplished 
by  determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking  are 
removed  from  service.  Upon  implementation 
of  the  criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSP  elevation  is  not  expected  to  leak  to  a 
steam  generator  tube  rupture  event  during 
normal  or  faulted  plant  conditions.  The  EOC 
distribution  of  crack  indications  at  the  TSP 
elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-secondary  leakage 
during  all  plant  conditions  and  that 
radiological  consequences  are  not  adversely 
impacted. 

In  addressing  the  combined  effects  of  loss 
of  coolant  accident  (LOCA)  and  safe 
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shutdown  earthquake  (SSE)  on  the  steam 
generator  component  (as  required  by  GDC  2). 
it  has  been  determined  that  tube  collapse 
may  occur  in  the  steam  generators  at  some 
plants.  This  is  the  case  at  STP  as  the  TSP 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  the  combined  effects  of 
the  LOCA  [loss  of  coolant  accident) 
rarefaction  wave  and  SSE  loadings.  The 
resulting  secondary-to-primary  pressure 
differential  on  the  deformed  tubes  may  cause 
some  of  the  tube  to  collapse. 

There  are  two  concerns  associated  with 
steam  generator  tube  collapse.  First,  the 
collapse  of  steam  generator  tubing  reduces 
the  RCS  flow  area  through  the  tubes.  The 
reduction  on  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  peak  clad  temperature 
(PCT).  Second,  there  is  a  potential  that 
through  wall  cracks  in  tubes  could 
sufficiently  enlarge  during  tube  deformation 
or  collapse,  causing  sufficient  in-leakage  of 
secondary  water  back  to  the  core  which 
dilutes  the  poisoning  effect  of  boron  injection 
bom  the  emergency  cooling  system.  Again, 
an  increase  in  core  PCT  may  result. 

Consequently,  since  the  LBB  methodology 
is  applicable  to  the  STP  reactor  coolant  loop 
piping,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  of  the  plant.  The  limiting  LOCA  event 
becomes  either  the  accumulator,  RHR 
[residual  heat  removal],  or  the  pressurizer 
surge  line  break.  The  analysis  identifies  tube 
located  adjacent  to  wedge  regions  that  are 
subject  to  potential  collapse  during  combined 
LOCA  and  SSE.  These  tubes  will  be  excluded 
from  application  of  APC.  Thus,  existing  tube 
integrity  requirements  apply  to  these  tubes 
and  the  margin  of  safety  is  not  reduced. 

Implementation  practices  using  the  bobbin 
probe  voltage  based  tube  plugging  criteria 
bounds  RG  1.83  considerations  by: 

(1)  Using  enhanced  eddy  current 
inspection  guidelines  consistent  with  those 
used  by  EPRI  in  developing  the  correlations. 
This  provides  consistency  in  voltage 
normalization, 

(2)  Performing  a  100  percent  bobbin  coil 
inspection  for  all  hot  leg  tube  support  plate 
intersections  and  all  cold  leg  intersections 
down  to  the  lowest  cold  leg  tube  support 
plate  with  outer  diameter  stress  corrosion 
cracking  (ODSCC)  indications.  The 
determination  of  the  tube  support  plate 
intersections  having  ODSCC  indications  shall 
be  based  on  the  performance  of  at  least  a  20% 
random  sampling  of  tubes  inspected  over 
their  full  length,  and 

(3)  Incorporating  RPC  inspection  for  all 
tubes  with  larger  indications  left  inservice. 
This  further  establishes  the  principal 
degradation  morphology  as  ODSCC. 

Implementation  of  APC  at  TSP 
intersections  will  decrease  the  number  of 
tubes  which  must  be  repaired.  Since  the 
installation  of  tube  plugs  (to  remove  ODSCC 
degraded  tubes  from  service)  reduces  the  RCS 
flow  margin,  APC  implementation  will  help 
preserve  the  margin  of  flow  that  would 
otherwise  be  reduced. 

The  projected  EOC  primary-to-secondary 
leakage  rate  allowed  is  bounded  by  a  leak 


rate  which  limits  the  radiological 
consequences  of  a  EOC  MSLB  to  within 
applicable  dose  limits.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in 
the  margin  to  safety. 

It  is  therefore  concluded  that  the  proposed 
license  amendment  request  does  not  result  in 
a  significant  reduction  in  the  margin  of  safety 
as  defined  in  the  plant  Final  Safety  Analysis 
Report  or  Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circvmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
in&«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street. 
Washington.  DC. 
The  filing  of  requests  for  hearing  for 

petitions  for  leave  to  intervene  is 

discussed  below. 


By  April  12. 1995.  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Wharton 
County  Junior  College.  J.M.  Hodges 
Learning  Center.  911  Boling  Highway, 
Wharton.  Texas  77488.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  be 
set  forth  with  particularly  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  award  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
vdtnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 


Federal  Register  /  Vol.  60,  No.  48  /  Monday,  March  13,  1995  /  Notices 


13481 


period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Nimiber  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner.  Director.  Project  Directorate 
IV-1:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Jack  R.  Newman.  Esq.,  Newman 
&  Holtzinger.  P.C,  1615  L  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1, 1995,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  Texas  77488. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager.  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-6067  Filed  3-10-95;  8:45  am] 
BILUNG  CODE  7S90-01-M 

[Docket  No.  50-498] 

Houston  Lighting  and  Power  Co.,  City 
Public  Service  Board  of  San  Antonio, 
Central  Power  and  Light  Co.,  City  of 
Austin,  TX;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  No.  NPF- 
6,  issued  to  Houston  Lighting  &  Power 
Company,  et  al..  (the  Ucensee)  for 
operation  of  the  South  Texas  Project 
(STP),  Unit  1,  located  in  Matagorda 
County,  Texas. 

The  proposed  amendment  would 
change  Technical  Specification  3/4.4.5. 
Steam  Generators,  and  the  associated 
Bases  to  allow  the  use  of  an  alternate 
plugging  criteria  (known  in  the  industry 
as  F  •)  on  steam  generator  tubes  that  are 
defective  or  degraded  within  certain 
areas  within  the  tubesheet. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Steam 
Generator  section  of  Technical  Specifications 
do  not  affect  any  accident  initiators  or 
precursors  and  do  not  alter  the  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  the  consequences  of  an 
accident.  The  requirements  approved  by  the 
NRC  will  not  be  reduced  by  this  request. 
Since  F*  utilizes  the  "as  rolled"  tube 
configuration  that  exists  as  part  of  the 
original  steam  generator  design,  all  of  the 
design  and  operating  characteristics  of  the 
steam  generator  and  connected  systems  are 
preserved.  The  F*  joint  has  been  analyzed 
and  tested  for  design,  operating  and  faulted 
condition  loadings  in  accordance  with 
Regulatory  Guide  1.121  safety  factors.  At 
worst  case,  a  tube  leak  would  occur  with  the 
result  being  a  primary  to  secondary  leak. 

Should  a  tube  leak  occur,  the  impact  is 
bounded  by  the  ruptured  tube  evaluation 
submitted  by  HLAP  [Houston  Lighting  & 
Power]  for  the  STP  Unit  1  operating  license. 
No  new  or  unreviewed  accident  conditions 
are  created  by  the  use  of  F*  criteria.  The 
potential  for  a  tube  rupture  is  not  increased 
from  the  original  submittal,  thus  there  is  no 
impact  on  accidents  evaluated  as  the  design 
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basis.  Therefore  use  of  the  F*  criteria  will  not 
increase  the  probability  of  occurrence  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  use  of  the  proposed  F*  alternate 
plugging  criteria  will  not  introduce 
significant  or  adverse  changes  to  the  plant 
design  basis.  The  failure  of  a  tube  which 
remained  unplugged  in  accordance  with  the 
F*  criteria  would  result  in  a  tube  leak,  which 
is  a  previously  analyzed  condition.  Since  this 
leak  would  occur  below  the  secondary  face 
of  the  tubesheet,  its  leak  rate  would  be 
limited  by  the  tube-to-tubesheet  interface. 
Qualification  testing  and  previous  experience 
indicates  that  normal  and  faulted  leakage 
would  be  well  below  the  technical 
specification  limits  creating  no  threat 
associated  with  tube  rupture  type  leakages. 
This  conclusion  is  consistent  with  previous 
F*  programs  approved  and  used  at  other 
operating  plants. 

However,  in  the  unlikely  event  the  failed 
tube  severed  completely  at  a  point  below  the 
F*  region,  the  remaining  F*  joint  would 
retain  engagement  in  the  tubesheet  due  to  its 
length  of  expanded  contact  within  the 
tubesheet  bore,  preventing  any  interaction 
with  neighboring  tubes.  If  the  tube  severs  at 
a  point  above  the  F*  region,  then  it  is  covered 
by  the  tube  rupture  event  as  a  part  of  the 
UFSAR  (updated  final  safety  analysis  report). 
Thus,  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated  is  not  credited. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Based  on  previous  responses  (above),  the 
protective  boundaries  of  the  steam  generator 
are  preserved.  A  tube  with  degradation  can 
be  kept  in  service  through  F*  criteria  which 
provided  an  un-degraded  expanded  interface 
with  the  tubesheet  and  which  satisfies  all  of 
the  necessary  structural  and  leakage 
requirements  per  Reg.  Guide  1.121  and  the 
Technical  Specifications.  Since  the  joint  is 
constrained  within  the  tubesheet  bore  there 
is  no  additional  risk  associated  with  tube 
rupture.  Since  the  UFSAR  analyzed  accident 
scenarios  remain  bounding  the  use  of  an  F* 
criteria  does  not  reduce  the  margin  of  safety. 

Thus,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Therefore,  based  on  the  above  evaluation. 
Houston  Lighting  &  Power  has  concluded 
that  these  changes  do  not  involve  any 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
Hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  wn-itten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  12,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Wharton 
County  Junior  College,  J.M.  Hodges 
Learning  Center,  91 1  Boling  Highway, 
Wharton,  Texas  77488.  If  a  request  for 
a  hearing  or  petition  for  leave  to 


intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  th& 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 


proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  vn\h  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner,  Director,  Project  Directorate 
IV-1:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jack  R.  Newman,  Esq.,  Newman 
&  Holtzinger,  P.C,  1615  L  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

NonUmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1. 1995.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  Texas  77488. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Project  Directorate  IV-l. 
Division  of  Reactor  Projects  IIl/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  05-6068  Filed  3-10-95;  8:45  am] 
BILUNG  CODE  7SaO-01-M 


[Docket  No.  50-220] 

Niagara  MohawK  Power  Corp.;  Nine 
Mile  Point  Nuclear  Station  Unit  No.  1; 
Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  by  the  Niagara 
Mohawk  Power  Corporation  (NMPC)  to 
withdraw  a  portion  of  their  July  21, 
1994,  application,  for  a  proposed 
amendment  to  Facility  Operating 
License  DPR-63  for  the  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  located  in 
Oswego  County,  New  York. 

The  proposed  amendment  would 
have  revised  Technical  Specifications 
(TSs)  2.1.2  (Fuel  Cladding  Integrity), 
3.1.7  (Fuel  Rods),  3.6.2/4.6.2  (Protective 
Instrumentation),  and  the  associated 
Bases  to  allow  the  use  of  Range  10  on 
the  Intermediate  Range  Neutron  Flux 
Monitors  (IRMs)  with  the  Reactor 
Protection  System  low  pressure  trip  for 
main  steam  line  isolation  valve  closure 
not  in  bypass.  Changes  were  also 
proposed  to  TS  Tables  3.6.2.a/4.6.2a 
(Instrumentation  that  Initiates  Scram) 
and  TS  Tables  3.6.2g/4.6.2g 
(Instrumentation  that  Initiates  Control 
Rod  Withdrawal  Block)  to  extend  the 
calibration  frequency  of  the  Source 
Range  Neutron  Flux  Monitors  (SRMs) 
and  the  IRMs  fi-om  prior  to  startup  and 
shutdown  to  once  per  operating  cycle. 
The  proposed  change  would  have  also 
changed  the  Instrument  Charmel  Test 


interval  for  the  SRMs  and  IRMs  bom 
prior  to  startup  and  shutdown  to  once 
per  week.  Associated  changes  to  TSs 
Setpoints,  Bases,  References,  and  Notes 
for  TSs  2.1.2.  3.1.7,  and  3.6.2/4.6.2  were 
also  proposed. 

By  letter  dated  February  1,  1995. 
NMPC  requested  to  withdraw  that 
portion  of  the  proposed  amendment 
associated  with  the  extension  of  the 
calibration  frequency  for  the  SRMs  and 
IRMs. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  to  FaciUty 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing  which  was  published  in  the 
Federal  Register  on  August  31,  1994  (59 
FR  45028). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  21,  1994,  as 
supplemented  on  December  5,  1994, 
December  14,  1994,  and  January  11, 
1995,  and  the  licensee's  letter  dated 
February  1,  1995,  which  withdrew  the 
portion  of  the  application  for  license 
amendment  associated  with  the 
extension  of  the  calibration  frequency 
for  the  SRMs  and  IRMs.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Donald  S.  Brinkman, 
Senior  Project  Manager,  Project  Directorate 
1-1.  Division  of  Reactor  Projects— 1/11.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  95-6064  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  75WM>1-M 


[Docket  No.  50-305] 

Wisconsin  Public  Service  Corp., 
Wisconsin  Power  and  Light  Co. 
Madison  Gas  and  Electric  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wisconsin  Public 
Service  Corporation,  Wisconsin  Power 
and  Light  Company,  and  Madison  Gas 
and  Electric  Company,  (the  licensee)  to 
withdraw  its  application  dated  April  21, 
1994.  for  a  proposed  amendment  to 
Facility  Operating  License  N  j.  DPR-43 
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for  the  Kewaunee  Nuclear  Power  Plant, 
located  in  Kewaunee  County, 
Wisconsin. 

The  proposed  amendment  would 
have  modified  the  facility  technical 
specifications  by  adding  requirements 
for  the  steam  exclusion  system. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  3, 1994 
(59  FR  39600).  However,  by  letter  dated 
February  27. 1995.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  21,  1994,  and 
the  licensee's  letter  dated  February  27, 
1995,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington,  IX:  20555,  and  at  the  local 
public  document  room  located  at  the 
University  of  Wisconsin  Library 
Learning  Center,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  53401. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Richard  |.  Laufer, 

Project  Manager.  Project  Directorage  111-3. 
Division  of  Reactor  Projects— 111/ IV  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-6066  Filed  3-10-95:  8:45  am] 

BILUNO  CODE  7590-01-M 


Management  Accountability  and 
Control 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Proposed  Revisions  to  OMB 

Circular  No.  A-1 23. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Financial 
Management 

Notice  of  Proposed  Revisions  to  OMB 
Circular  No.  A-123,  "Management 
Accountability  and  Control" 

AGENCY:  Office  of  Management  and 

Budget.  Office  of  Federal  Financial 

Management. 

action:  Proposed  Revisions  to  OMB 

Circular  No.  A-123.  

SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on 
proposed  revisions  to  OMB  Circular  No. 
A-123.  "Management  Accountability 
and  Control." 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Salavantis,  OMB.  Office  of 
Federal  Financial  Management,  (202) 
395-6911. 

Dated:  March  7. 1995. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

Attachment 


SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on 
proposed  revisions  to  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-123,  "Management 
Accountability  and  Control."  The 
Circular,  which  was  previously  titled 
"Internal  Control  Systems,"  implements 
the  Federal  Managers'  Financial 
Integrity  Act  of  1982  (FMFIA). 

Also,  this  action  seeks  comments  on 
a  proposal  to  streamline  agency  FMFIA 
reporting,  which  has  not  yet  been 
incorporated  into  this  proposed  revision 
to  Circular  No.  A-123.  OMB  is 
permitted  by  the  Government 
Management  Reform  Act  (GMRA)  of 
1994  (P.L.  103-356)  to  consuU  with  the 
Congress  on  modifications  to  current 
reporting  requirements.  A  possible 
modification  affecting  FMFIA  reporting 
is  under  consideration  (see 
Supplementary  Information  below  for 
further  details). 

DATES:  All  comments  on  this  proposal 
should  be  in  writing,  and  must  be 
received  by  April  12,  1995.  Late 
comments  will  be  considered  only  to 
the  extent  practicable.  When  comments 
are  sent  in  by  facsimile,  they  should  be 
followed  up  with  an  original  printed 
copy. 

ADDRESSES:  Office  of  Management  and 
Budget.  Office  of  Federal  Financial 
Management,  Management  Integrity 
Branch.  Room  6025.  New  Executive 
Office  Building.  Washington,  DC  20503. 
For  a  copy  of  the  current  Circular, 
contact  Office  of  Administration, 
Publications  Office.  Room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503,  or  telephone  (202)  395-7332. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Salavantis,  Office  of  Federal 
Financial  Management,  Management 
Integrity  Branch,  telephone  (202)  395- 
6911  and  fax  (202)  395-3952. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revision  alters  current 
requirements  for  executive  agencies  on 
evaluating  management  controls, 
consistent  with  recommendations  made 
by  the  National  Performance  Review. 
The  proposed  revision  integrates  many 
of  the  current  policy  issuances  on 
management  control  into  a  single 
document,  and  provides  a  framework 
for  integrating  management  control 
assessments  with  other  work  now  being 
performed  by  agency  managers,  auditors 
and  evaluators. 


The  proposed  revision  emphasizes 
that  management  controls  should 
benefit  rather  than  encumber 
management,  and  should  make  sense  for 
each  agency's  operating  structure  and 
environment.  By  giving  agencies  the 
discretion  to  determine  which  tools  to 
use  in  arriving  at  the  annual  assurance 
statement  to  the  President  and  the 
Congress,  the  Circular  represents  an 
important  step  towards  a  streamlined 
management  control  program  that 
incorporates  the  reinvention  principles 
of  this  Administration. 

The  proposed  revision  is  presented  in 
five  sections: 

Section  I.  Introduction.  This  section 
describes  a  framework  for  agency 
management  control  programs. 
Particular  attention  is  directed  to  the 
integration  of  agency  management 
control  activities  with  other 
management  requirements  and  policies, 
such  as  the  Government  Performance 
and  Results  Act,  the  Chief  Financial 
Officers  (CFOs)  Act,  the  Inspector 
General  Act,  and  other  congressional 
and  Executive  Branch  requirements. 
The  foundation  of  this  proposed  pohcy 
is  that  management  control  activities  are 
not  stand  alone  management  practices, 
but  rather  are  woven  into  the  day-to-day 
operational  responsibilities  of  agency 
managers. 

Agencies  are  encouraged  to  plan  for 
how  the  requirements  of  the  Circular 
will  be  implemented.  Agencies  are  also 
encouraged  to  establish  senior  level 
management  councils  to  address 
management  accountability  and  related 
issues  within  the  broad  context  of 
agency  operations. 

Section  II.  Establishing  Management 
Controls.  This  section  defines 
management  controls,  and  requires 
agency  managers  to  develop  and 
implement  appropriate  management 
controls.  Included  in  this  section  are 
general  and  specific  management 
control  standards,  drawn  in  large  part 
from  the  standards  issued  by  the 
General  Accounting  Office. 

By  including  these  standards  in  this 
proposed  revision,  OMB  is  continuing 
its  efforts  to  integrate  various  * 

management  control  policies  into  a 
single  document.  It  is  anticipated  that 
this  effort  will  make  it  easier  for  Federal 
msmagers  to  implement  good 
management  controls. 

Section  III.  Assessing  and  Improving 
Management  Controls.  This  section 
states  that  agency  managers  should 
continuously  monitor  and  improve  the 
effectiveness  of  management  controls. 
This  continuous  monitoring,  and  other 
periodic  evaluations,  should  provide  the 
basis  for  the  agency  head's  annual 


assessment  of  and  report  on 
management  controls. 

Agencies  are  encouraged  to  use  a 
variety  of  information  sources  to  arrive 
at  the  annual  assurance  statement  to  the 
President  and  the  Congress.  Several 
examples  of  sources  of  information  are 
included  in  this  section. 

Agency  managers  and  the  agency's 
senior  management  council  will 
consider  and  make  recommendations  to 
the  agency  head  regarding  the  aimual 
assurance  statement  required  by  FMFIA, 
and  which  deficiencies  in  management 
controls  should  be  considered  material 
and  included  in  the  agency  head's 
FMFIA  Report. 

Section  IV.  Correcting  Management 
Control  Deficiencies.  This  section  states 
that  agency  management  is  responsible 
for  taking  timely  and  effective  action  to 
correct  management  control 
deficiencies.  Correcting  these 
deficiencies  is  an  integral  part  of 
management's  responsibilities  and  must 
be  considered  a  priority  by  the  agency. 
Section  V.  Reporting  on  Management 
Controls.  This  section  describes  the 
required  components  of  the  agency's 
annual  FMFIA  report  and  the  suggested 
report  distribution  to  the  President  and 
the  Congress. 

Periodically,  questions  are  raised  as  to 
FMFIA  coverage  by  government 
corporations.  This  section  presents 
FMFIA  requirements  as  they  pertain  to 
government  corporations  pursuant  to 
the  CFOs  Act.  31  U.S.C.  9106. 

Finally,  as  noted  in  the  Summary 
above,  this  Notice  also  seeks  input  on  a 
proposal  to  streamline  agency  FMFIA 
reporting,  which  has  not  yet  been 
incorporated  into  this  proposed  revision 
to  Circular  No.  A-123.  Respondents  are 
encouraged  to  comment  on  a  possible 
modification  affecting  FMFIA  reporting 
which  has  been  proposed  by  the  CFO 
Council. 

Under  this  proposal,  agencies  would 
consolidate  FMFIA  information  with 
other  performance-related  reporting  into 
a  broader  "Accountability  Report"  to  be 
issued  annually  by  the  agency  head. 
This  report  would  be  issued  as  soon  as 
possible  after  the  end  of  the  fiscal  year, 
but  no  later  than  March  31  for  agencies 
producing  audited  financial  statements 
and  December  31  for  all  other  agencies. 
The  other  components  of  the  proposed 
"Accountability  Report"  include: 
audited  financial  statements;  agency 
management's  foUowup  on  audit 
recommendations;  financial  reporting 
data  on  prompt  payment  and  civil 
monetary  penalties;  and  available 
information  on  agency  performance 
compared  to  its  stated  goals  and 
objectives,  in  preparation  for 
implementation  of  the  Government 
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Performance  and  Results  Act.  While 
financial  data  would  be  reported  for  the 
fiscal  year  just  ended,  the  most  current 
information  available  at  the  time  the 
report  is  issued  would  be  included  on 
management  controls  and  audit 
followup  issues. 
John  B.  Arthur. 
Associate  Director  for  Administration. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Management  Accountability 
and  Control 
1.  Purpose  and  Authority.  As  Federal 
employees  develop  and  implement 
strategies  for  reengineering  agency 
programs  and  operations,  they  should 
design  management  structures  that  help 
ensure  accountability  for  results,  and 
include  appropriate,  cost-effective 
controls.  This  Circular  provides 
guidance  to  Federal  managers  on 
improving  the  accountability  and 
effectiveness  of  Federal  programs  and 
operations  by  establishing,  assessing, 
correcting,  and  reporting  on 
management  controls. 

The  Circular  is  issued  under  the 
authority  of  the  Federal  Managers' 
Financial  Integrity  Act  of  1982  as 
codified  in  31  U.S.C.  3512. 

The  Circular  replaces  Circular  No.  A- 
123,  "Internal  Control  Systems." 
revised,  dated  August  4. 1986,  and 
OMB's  1982  "Internal  Controls 
Guidelines"  and  associated  "Questions 
and  Answers"  document,  which  are 
hereby  rescinded. 

2.  Policy.  Management  accountability 
is  the  expectation  that  m.anagers  are 
responsible  for  the  quality  and 
timeliness  of  program  performance, 
increasing  productivity,  controlling 
costs  and  mitigating  adverse  aspects  of 
agency  operations,  and  assuring  that 
programs  are  managed  with  integrity 
and  in  compliance  with  applicable  law. 

Management  controls  are  the 
organization,  policies,  and  procedures 
used  to  reasonably  ensure  that  (i) 
programs  achieve  their  intended  results; 
(ii)  resources  are  used  consistent  with 
agency  mission;  (iii)  programs  and 
resources  are  protected  from  waste, 
fraud,  and  mismanagement;  (iv)  laws 
and  regulations  are  followed;  and  (v) 
reliable  information  is  obtained, 
maintained,  reported  and  used  for 
decision  making. 

3.  Actions  Required.  Agencies  and 
individual  Federal  managers  must  take 
systematic  and  proactive  measures  to  (i) 
develop  and  implement  appropriate, 
cost-effective  management  controls  for 
results-oriented  management;  (ii)  assess 
the  adequacy  of  management  controls  in 
Federal  programs  and  operations;  (iii) 


identify  needed  improvements;  and  (iv) 
take  corresponding  corrective  action. 

4.  Effective  Date.  This  Circular  is 
effective  upon  issuance. 

5.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  from  the  Management  Integrity 
Branch.  Office  of  Federal  Financial 
Management.  Office  of  Management  and 
Budget.  Washington,  DC  20503,  202/ 
395-6911. 

6.  Copies.  Copies  of  this  Circular  may 
be  obtained  by  telephoning  the 
Executive  Office  of  the  President. 
Publication  Services,  at  202/395-7332. 
[to  be  signed  by  Director,  OMB) 
Attachment 

I.  Introduction 

The  proper  stewardship  of  Federal 
resources  is  a  fundamental 
responsibility  of  agency  managers  and 
staff.  Federal  employees  must  ensure 
that  government  resources  are  used 
efficiently  and  effectively  to  achieve 
intended  program  results.  Resources 
must  be  used  consistent  with  agency 
mission,  in  compliance  with  law  and 
regulation,  and  with  minimal  potential 
for  waste,  fraud,  and  mismanagement. 

To  support  results-oriented 
management,  the  Government 
Performance  and  Results  Act  (GPRA, 
P.L.  103-62)  requires  agencies  to 
develop  strategic  plans,  set  performance 
goals,  and  report  annually  on  actual 
performance  compared  to  goals.  As  the 
Federal  government  implements  this 
legislation,  these  plans  and  goals  should 
be  integrated  into  (i)  the  budget  process, 
(ii)  the  operational  management  of 
agencies  and  programs,  and  (iii) 
accountability  reporting  to  the  public  on 
performance  results,  and  on  the 
integrity,  efficiency,  and  effectiveness 
with  which  they  are  achieved. 

Management  controls — organization, 
policies,  and  procedures — are  tools  to 
help  program  and  financial  managers 
achieve  results  and  safeguard  the 
integrity  of  their  programs.  This  Circular 
provides  guidance  on  using  the  range  of 
tools  at  the  disposal  of  agency  managers 
to  achieve  desired  program  results  and 
meet  the  requirements  of  the  Federal 
Managers'  Financial  Integrity  Act 
(FMHA). 

Framewrork.  The  importance  of 
management  controls  is  addressed,  both 
explicitly  and  implicitly,  in  many 
statutes  and  executive  documents.  The 
Federal  Managers'  Financial  Integrity 
Act  (P.L.  97-255)  establishes  specific 
expectations  with  regard  to  management 
controls.  The  agency  head  must 
establish  controls  that  reasonably  ensure 
that:  (i)  obligations  and  costs  comply 
with  applicable  law;  (ii)  assets  are 
safeguarded  against  waste,  loss. 
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unauthorized  use  or  misappropriation; 
and  (iii)  revenues  and  expenditures  are 
properly  recorded  and  accounted  for.  31 
U.S.C.  3512  (c)(1).  In  addition,  the 
agency  head  annually  must  evaluate  and 
report  on  the  control  and  financial 
systems  that  protect  the  integrity  of 
Federal  programs.  31  U.S.C.  3512  (d)(2). 
The  Act  encompasses  program  and 
administrative  areas  as  well  as 
accounting  and  financial  management. 
Instead  of  considering  controls  as  an 
isolated  management  tool,  agencies 
should  integrate  their  efforts  to  meet  the 
requirements  of  FMFIA  with  other 
efforts  to  improve  effectiveness  and 
accountability.  Thus,  management 
controls  should  be  an  integral  part  of  the 
entire  cycle  of  planning,  budgeting, 
management,  accounting,  and  auditing. 
They  should  support  the  effectiveness 
and  the  integrity  of  every  step  of  the 
process  and  provide  continual  feedback 
to  management. 

For  example,  good  management 
controls  can  assure  that  performance 
measures  are  complete  and  accurate. 
The  management  control  standard  of 
organization  would  align  staff  and 
authority  with  the  program 
responsibilities  to  be  carried  out. 
improving  both  effectiveness  and 
accountability.  Similarly,  accountability 
for  resources  could  be  improved  by 
more  closely  aligning  budget  accounts 
with  programs  and  charging  them  with 
all  significant  resources  used  to  produce 
the  program's  outputs  and  outcomes. 

Meeting  the  requirements  of  the  Chief 
Financial  Officers  Act  (P.L.  101-576.  as 
amended)  should  help  agencies  both 
establish  and  evaluate  management 
controls.  The  Act  requires  the 
preparation  and  audit  of  financial 
statements  for  23  Federal  agencies.  In 
this  process,  auditors  report  on  internal 
controls  and  compliance  with  laws  and 
regulations.  Therefore,  the  agencies 
covered  by  the  Act  have  a  clear 
opportunity  both  to  improve  controls 
over  their  financial  activities,  and  to 
evaluate  the  controls  that  are  in  place. 
The  Inspector  General  Act  (P.L.  95- 
452.  as  amended)  provides  for 
independent  reviews  of  agency 
programs  and  operations.  Offices  of 
Inspectors  General  (OIGs)  and  other 
external  audit  organizations  frequently 
cite  specific  deficiencies  in  management 
controls  and  recommend  opportunities 
for  improvements.  Agency  managers, 
who  are  required  by  the  Act  to  follow 
up  on  audit  recommendations,  should 
use  these  reviews  to  identify  and  correct 
problems  resulting  from  inadequate, 
excessive,  or  poorly  designed  controls, 
and  to  build  appropriate  controls  into 
new  programs. 


Federal  managers  must  carefully 
consider  the  appropriate  balance  of 
controls  in  their  programs  and 
operations.  Fulfilling  requirements  to 
eliminate  regulations  ("Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations."  Executive  Order  12861) 
and  streamline  staffing  (the  Federal 
Workforce  Restructuring  Act  of  1994. 
P.L.  103-226).  should  reinforce  to 
agency  managers  that  too  many  controls 
can  result  in  inefficient  and  ineffective 
government,  and  therefore  that  they 
must  ensure  an  appropriate  balance 
between  too  many  controls  and  too  few 
controls.  Managers  should  benefit  from 
controls,  not  be  encumbered  by  them. 

Agency  Implementation.  Appropriate 
management  controls  should  be 
integrated  into  each  system  established 
by  agency  management  to  direct  and 
guide  its  operations.  A  separate 
management  control  process  need  not 
be  instituted,  particularly  if  its  sole 
purpose  is  to  satisfy  the  FMFIA's 
reporting  requirements. 

Agencies  need  to  plan  for  how  the 
requirements  of  this  Circular  will  be 
implemented.  Developing  a  written 
strategy  for  internal  agency  use  may 
help  ensure  that  appropriate  action  is 
taken  throughout  the  year  to  meet  the 
objectives  of  the  FMFIA.  The  absence  of 
such  a  strategy  may  itself  be  a  serious 
management  control  deficiency. 

Identifying  and  implementing  the 
specific  procedures  necessary  to  ensure 
good  management  controls,  and 
determining  how  to  evaluate  the 
effectiveness  of  those  controls,  is  left  to 
the  discretion  of  the  agency  head. 
However,  agencies  are  encouraged  to 
streamline  their  management  control 
efforts  in  accordance  with  the 
recommendations  of  the  National 
Performance  Review. 

The  President's  Management  Council, 
composed  of  the  major  agencies'  chief 
operating  officers,  has  been  established 
to  foster  govemmentwide  management 
and  cultural  changes  ("Implementing 
Management  Reform  in  the  Executive 
Branch."  October  1. 1993).  Many 
agencies  are  establishing  their  own 
senior  management  council,  often 
chaired  by  the  agency's  chief  operating 
officer,  to  address  management 
accountability  and  related  issues  within 
the  broader  context  of  agency 
operations.  Relevant  issues  for  such  a 
council  include  ensuring  the  agency's 
commitment  to  an  appropriate  system  of 
management  controls;  recommending  to 
the  agency  head  which  control 
deficiencies  are  sufficiently  serious  to 
report  in  the  annual  FMFIA  report;  and 
providing  input  for  the  level  and 
priority  of  resource  needs  to  correct 


these  deficiencies.  (See  also  Section  III 
of  this  Circuit.) 

II.  Establishing  Management  Controls 

Definition  of  Management  Controls. 
Management  controls  are  the 
organization,  policies,  and  procedures 
used  by  agencies  to  reasonably  ensure 
that  (i)  programs  achieve  their  intended 
results;  (ii)  resources  are  used  consistent 
with  agency  mission;  (iii)  programs  and 
resources  are  protected  from  waste, 
fraud,  and  mismanagement;  (iv)  laws 
and  regulations  are  followed;  and  (v) 
reliable  information  is  obtained, 
maintained,  reported  and  used  for   • 
decision  making. 

Management  controls,  in  the  broadest 
sense,  include  the  plan  of  organization, 
methods  and  procedures  adopted  by 
management  to  ensure  that  its  goals  are 
met.  Management  controls  include 
processes  for  planning,  organizing, 
directing,  and  controlling  program 
operations.  A  subset  of  management 
controls  are  the  internal  controls  used  to 
assure  that  there  is  prevention  or  timely 
detection  of  unauthorized  acquisition, 
use,  or  disposition  of  the  entity's  assets 
that  could  have  a  material  effect  on  its 
financial  statements. 

Developing  Management  Controls.  As 
Federal  employees  develop  and 
implement  strategies  for  reengineering 
agency  programs  and  operations,  they 
should  design  management  structures 
that  help  ensure  accountability  for 
results.  As  part  of  this  process,  agencies 
and  individual  Federal  managers  must 
take  systematic  and  proactive  measures 
to  develop  and  implement  appropriate, 
cost-effective  management  controls. 
Such  controls  guarantee  neither  the 
success  of  agency  programs,  nor  the 
absence  of  waste,  fraud,  and 
mismanagement,  but  they  are  a  means  of 
managing  the  risk  associated  with 
Federal  programs  and  operations.  To 
help  ensure  that  controls  are 
appropriate  and  cost-effective,  agencies 
should  consider  the  extent  and  cost  of 
controls  relative  to  the  importance  and 
risk  associated  with  a  given  program. 

Standards.  Agency  managers  should 
incorporate  basic  management  controls 
in  the  strategies,  plans,  guidance  and 
procedures  that  govern  their  programs 
and  operations.  Controls  should  be 
consistent  with  the  following  standards, 
which  are  drawn  in  large  part  from  the 
"Standards  for  Internal  Control  in  the 
Federal  Government,"  issued  by  the 
General  Accounting  Office  (GAO). 

General  management  control 
standards  are: 

•  Compliance  With  Law.  All  program 
operations,  obligations  and  costs  must 
comply  with  appUcable  law.  Resources 
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should  be  efficiently  and  effectively 
allocated  for  duly  authorized  purposes. 

•  Reasonable  Assurance  and 
Safeguards.  Management  controls  must 
provide  reasonable  assurance  that  assets 
are  safeguarded  against  waste,  loss, 
unauthorized  use,  and 
misappropriation.  Management  controls 
developed  for  agency  programs  should 
be  logical,  applicable,  reasonably 
complete,  and  effective  and  efficient  in 
accomplishing  management  objectives. 

•  Integrity,  Competence,  and 
Attitude.  Managers  and  employees  must 
have  personal  integrity  and  are 
obligated  to  support  the  ethics  programs 
in  their  agencies.  The  spirit  of  the 
Standards  of  Ethical  Conduct  requires 
that  they  develop  and  iqjplement 
effective  management  controls  and 
maintain  a  level  of  competence  that 
allows  them  to  accomplish  their 
assigned  duties.  Effective 
communication  within  and  between 
offices  should  be  encouraged. 

Specific  management  control 
standards  are: 

•  Delegation  of  Authority  and 
Organization.  Managers  should  ensure 
that  appropriate  authority, 
responsibility  and  accountability  are 
delegated  to  accomplish  the  mission  of 
the  organization,  and  that  an 
appropriate  organizational  structure  is 
established  to  effectively  carry  out 
program  responsibilities.  To  the  extent 
possible,  controls  and  related  decision- 
making authority  should  be  in  the  hands 
of  line  managers  and  staff 

•  Separation  of  Duties  and 
Supervision.  Kev  duties  and 
responsibilitiesnn  authorizing, 
processing,  recording,  and  reviewing 
official  agency  transactions  should  be 
separated  among  individuals.  Managers 
should  exercise  appropriate  oversight  to 
ensure  individuals  do  not  exceed  or 
abuse  their  assigned  authorities. 

•  Access  to  and  Accountability  for 
Resources.  Access  to  resources  and 
records  should  be  limited  to  authorized 
individuals,  and  accountability  for  the 
custody  and  use  of  resources  should  be 
assigned  and  maintained. 

•  Recording  and  Documentation. 
Transactions  should  be  promptly 
recorded,  properly  classified  and 
accounted  for  in  order  to  prepare  timely 
accounts  and  reliable  financial  and 
other  reports.  The  documentation  for 
transactions,  management  controls,  and 
other  significant  events  must  be  clear 
and  readily  available  for  examination. 

•  Resolution  of  Audit  Findings  and 
Other  Deficiencies.  Managers  should 
promptly  evaluate  and  determine  proper 
actions  in  response  to  known 
deficiencies,  reported  audit  and  other 
findings,  and  related  recommendations. 


Managers  should  complete,  within 
estabUshed  timeframes,  all  actions  that 
correct  or  otherwise  resolve  the 
appropriate  matters  brought  to 
management's  attention. 

Other  policy  documents  may  describe 
additional  specific  standards  for 
particular  functional  or  program 
activities.  For  example,  OMB  Circular 
No.  A-127.  "Financial  Management 
Systems."  describes  government-wide 
requirements  for  financial  systems.  The 
Federal  Acquisition  Regulations  define 
requirements  for  agency  procurement 
activities. 

in.  Assessing  and  Improving 
Management  Controls 

Agency  managers  should 
continuously  monitor  and  improve  the 
effectiveness  of  management  controls 
associated  with  their  programs.  This 
continuous  monitoring,  and  other 
periodic  evaluations,  should  provide  the 
basis  for  the  agency  head's  annual 
assessment  of  and  report  on 
management  controls,  as  required  by  the 
FMFIA.  Agency  management  should 
determine  the  appropriate  level  of 
documentation  needed  to  support  this 
assessment. 

Sources  of  Information.  The  agency 
head's  assessment  of  management 
controls  can  be  performed  using  a 
variety  of  information  sources. 
Management  has  primary  responsibility 
for  monitoring  and  assessing  controls, 
and  should  use  other  sources  as  a 
supplement  to — not  a  replacement  for — 
its  own  judgment.  Sources  of 
information  include: 

•  Management  knowledge  gained 
from  the  daily  operation  of  agency 
programs  and  systems. 

•  Management  reviews  conducted  (i) 
expressly  for  the  purpose  of  assessing 
management  controls,  or  (ii)  for  other 
purposes  with  an  assessment  of 
management  controls  as  a  by-product  of 
the  review. 

•  IG  and  GAO  reports,  including 
audits,  inspections,  reviews, 
investigations,  outcome  of  hotline 
complaints,  or  other-products. 

•  Program  evaluations. 

•  Audits  of  financial  statements 
conducted  pursuant  to  the  Chief 
Financial  Officers  Act,  as  amended, 
including:  information  revealed  in 
preparing  the  financial  statements;  the 
auditor's  reports  on  the  financial 
statements,  internal  controls,  and 
compliance  with  laws  and  regulations; 
and  any  other  materials  prepared 
relating  to  the  statements. 

•  Reviews  of  financial  systems  which 
consider  whether  the  requirements  of 
OMB  Circular  No.  A-127  are  being  met. 


•  Reviews  of  systems  and 
applications  conducted  pursuant  to  the 
Computer  Security  Act  of  1987  and 
OMB  Circular  No.  A-130.  "Management 
of  Federal  Information  Resources." 

•  Annual  performance  plans  and 
reports  pursuant  to  the  Government 
Performance  and  Results  Act. 

•  Reports  and  other  information 
provided  by  the  Congressional 
committees  of  jurisdiction. 

•  Other  reviews  or  reports  relating  to 
agency  operations,  e.g.  for  the 
Department  of  Health  and  Human 
Services,  quaUty  control  reviews  of  the 
Medicaid  and  Aid  to  Families  with 
Dependent  Children  programs. 

Use  of  a  source  of  information  should 
take  into  consideration  whether  the 
process  included  an  evaluation  of 
management  controls.  Agency 
management  should  avoid  duplicating 
reviews  which  assess  management 
controls,  and  should  coordinate  their 
efforts  with  other  evaluations  to  the 
extent  practicable. 

If  a  Federal  manager  determines  that 
there  is  insufficient  information 
available  upon  which  to  base  an 
assessment  of  management  controls, 
then  appropriate  reviews  should  be 
conducted  which  will  provide  such  a 
basis. 

Identification  of  Deficiencies.  Agency 
managers  and  employees  should 
identify  deficiencies  in  management 
controls  from  the  sources  of  information 
described  above.  A  deficiency  should  be 
reported  if  it  is  or  should  be  of  interest 
to  the  next  level  of  management.  Agency 
employees  and  managers  generally 
report  deficiencies  to  the  next 
supervisory  level,  which  allows  the 
chain  of  command  structure  to 
determine  the  relative  importance  of 
each  deficiency. 

A  deficiency  that  the  agency  head 
determines  to  be  significant  enough  to 
be  reported  outside  the  agency  (i.e. 
included  in  the  annual  FMFIA  report  to 
the  President  and  the  Congress)  should 
be  considered  a  "material  weakness." 
This  designation  requires  a  judgment  by 
agency  managers  as  to  the  relative  risk 
and  significance  of  deficiencies. 
Agencies  may  wish  to  use  a  different 
term  to  describe  less  significant 
deficiencies,  which  are  reported  only 
inteWially  in  an  agency.  In  identifying 
and  assessing  the  relative  importance  of 
deficiencies,  particular  attention  should 
be  paid  to  the  views  of  the  agency's  IG. 

Agencies  should  carefully  consider 
whether  systemic  problems  exist  that 
adversely  affect  management  controls 
across  organizational  or  program  lines. 
The  Chief  Financial  Officer,  the  Senior 
Procurement  Executive,  the  Senior  IRM 
Official,  and  the  managers  of  other 
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functional  offices  should  be  involved  in 
identifying  and  ensuring  correction  of 
systemic  deficiencies  relating  to  their 
respective  functions. 

Agency  managers  and  staff  should  be 
encouraged  to  identify  and  report 
deficiencies,  as  this  reflects  positively 
on  the  agency's  commitment  to 
recognizing  and  addressing  management 
problems.  Failing  to  report  a  known 
deficiency  would  reflect  adversely  on 
the  agency. 

Rote  of  Senior  Management  Council. 
•Many  agencies  have  found  that  a  senior 
management  council  is  a  useful  forum 
for  assessing  and  monitoring 
deficiencies  in  management  controls. 
The  memi)ership  of  such  councils 
generally  includes  both  line  and  staff 
managemei.t;  consideration  should  be 
given  to  involving  the  IG.  Such  councils 
generally  recommend  to  the  agency 
head  which  deficiencies  are  deemed  to 
be  material  to  the  agency  as  a  whole, 
and  should  therefore  be  included  in  the 
annual  FMFIA  report  to  the  President 
and  the  Congress.  (Such  a  council  need 
not  be  exclusively  devoted  to 
management  control  issues.)  This 
process  will  help  identify  deficiencies 
that  although  minor  individually,  may 
constitute  a  material  weakness  in  the 
aggregate.  Such  a  council  may  also  be 
useful  in  determining  when  sufficient 
action  has  been  taken  to  declare  that  a 
deficiency  has  been  corrected. 

rv.  Correcting  Management  Control 
Deficiencies 

Agency  managers  are  respon;>ible  for 
taking  timely  and  effective  action  to 
correct  deficiencies  identified  by  the 
variety  of  sources  discussed  in  Section 
III.  Correcting  deficiencies  is  an  integral 
part  of  management  accountability  and 
must  be  considered  a  priority  by  the 

agency. 
The  e.xtent  to  which  corrective  actions 

are  tracked  by  the  agency  should  be 
commensurate  with  the  severity  of  the 
deficiency.  Corrective  action  plans 
should  be  developed  for  all  material 
weaknesses,  and  progress  against  plans 
should  be  periodically  assessed  and 
reported  to  agency  management. 
Management  should  track  progress  to 
ensure  timely  and  effective  results.  For 
deficiencies  that  are  not  included  in  the 
FMFIA  report,  corrective  action  plans 
should  be  developed  and  tracked 
internally  at  the  appropriate  level. 

A  determination  that  a  deficiency  has 
been  corrected  should  be  made  only 
when  sufficient  corrective  actions  have 
been  taken  and  the  desired  results 
achieved.  This  determination  should  be 
iu  writing,  and  along  with  other 
appropriate  documentation,  should  be 
available  for  review  by  appropriate 


officials.  (See  also  role  of  senior 
management  council  in  Section  III.) 

As  managers  consider  IG  and  GAO 
audit  reports  in  identifying  and 
correcting  management  control 
deficiencies,  they  must  be  mindful  of 
the  statutory  requirements  for  audit 
followup  included  in  the  IG  Act.  as 
amended.  Under  this  law.  management 
has  a  responsibility  to  complete  action, 
in  a  timely  manner,  on  audit 
recommendations  on  which  agreement 
with  the  IG  has  been  reached.  5  U.S.C. 
Appendix  3.  (Management  must  make  a 
decision  regarding  IG  audit 
recommendations  within  a  six  month 
period  and  implementation  of 
management's  decision  should  be 
completed  within  one  year  to  the  extent 
practicable.)  Agency  managers  and  the 
IG  share  responsibility  for  ensuring  that 
IG  Act  requirements  are  met. 

V.  Reporting  on  Management  Controls 

Reporting  Pursuant  to  Section  2.  31 
U.S.C.  3512(d)(2)  (commonly  referred  to 
as  Section  2  of  the  FMFIA)  requires  that 
annually  by  December  31.  the  head  of 
each  executive  agency  submit  to  the 
President  and  the  Congress  (i)  a 
statement  on  whether  there  is 
reasonable  assurance  that  the  agency's 
controls  are  achieving  their  intended 
objectives;  and  (ii)  a  report  on  material 
weaknesses  in  the  agency's  controls. 
OMB  may  provide  guidance  on  the 
composition  of  the  annual  report. 
•  Statement  of  Assurance.  The 
statement  on  reasonable  assurance 
represents  the  agency  head's  informed 
judgment  as  to  the  overall  adequacy  and 
effectiveness  of  management  controls 
within  the  agency.  The  statement  must 
take  one  of  the  following  forms: 
statement  of  assurance;  qualified 
statement  of  assurance,  considering  the 
exceptions  explicitly  noted;  or 
statement  of  no  assurance. 

In  deciding  on  the  type  of  assurance 
to  provide,  the  agency  head  should 
consider  information  from  the  sources 
described  in  Section  III  of  this  Circular, 
with  input  from  senior  program  and 
administrative  officials  and  the  IG.  The 
agency  head  must  describe  the 
analytical  basis  for  the  type  of  assurance 
being  provided,  and  the  extent  to  which 
agency  activities  were  assessed.  The 
statement  of  assurance  must  be  signed 
by  the  agency  head. 

•  Report  on  Material  Weaknesses. 
The  FMFIA  report  should  include 
agency  plaj>'..  'o  correct  the  material 
weaknesses  c  lA  progress  against  those 
plans. 

Reportmg  PL-vuant  to  Section  4.  31 
U.S.C.  3512  (d)l,:l(B)  (commonly 
referred  to  as  Secvon  4  of  the  FMFIA) 
requires  an  annual  statement  on 


whether  the  agency's  financial 
management  systems  conform  with 
government-wide  requirements.  These 
financial  systems  requirements  arc 
presented  in  OMB  Circular  No.  A-127. 
"Financial  Management  Systems." 
section  7.  If  the  agency  does  not 
conform  with  financial  systems 
requirements,  the  statement  should 
discuss  the  agency's  plans  for  bringing 
its  systems  into  compliance. 

If  the  agency  head  judges  a  deficiency 
in  financial  management  systems  and/or 
operations  to  be  material  when  weighed 
against  other  agency  deficiencies,  the 
issue  should  be  included  in  the  annual 
FMFIA  report  in  the  same  manner  as 
other  material  weaknesses. 

Distdbutioif  of  FMFIA  Report.  The 
assurance  statements  and  information 
related  to  both  Sections  2  and  4  should 
be  provided  in  a  single  FMFIA  report. 
Copies  of  the  report  should  be 
transmitted  to  the  President:  the 
Director  of  OMB;  the  President  of  the 
Senate;  the  Speaker  of  the  House  of 
Representatives;  and  the  Chairpersons 
and  Ranking  Members  of  the  Senate 
Committee  on  Governmental  Affairs,  the 
House  Committee  on  Government 
Operations..and  the  relevant  authorizing 
and  appropriations  committees  and 
subcommittees.  In  addition.  10  copies  of 
the  report  should  be  provided  to  OMB's 
Management  Integrity  Branch. 

Government  Corporations.  Section 
306  of  the  Chief  Financial  Officers  Act 
established  a  reporting  requirement 
related  to  management  controls  for 
corporations  covered  by  the 
Government  Corpora'T%)n  and  Control 
Act.  31  U.S.C.  9106.  These  corporations 
must  submit  an  annual  management 
report  to  the  Congress  not  later  than  180 
days  after  the  end  of  the  corporation's 
fiscal  year.  This  report  must  include, 
among  other  items,  a  statement  on 
control  systems  by  the  head  of  the 
management  of  the  corporation 
consistent  with  the  requirements  of  the 

FMFIA.  ., 

The  corporation  is  required  to  provide 
the  President,  the  Director  of  OMB,  and 
the  Comptroller  General  a  copy  of  the 
management  report  when  it  is  submitted 
to  Congress. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  ds  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  December  28,  1994  (59  FR 
66980).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  December  1, 1994, 
and  January  31.  1995.  appear  in  the 
listing  below.  Also  appearing  below  is  a 
Schedule  A  authority  that  was  revoked 
effective  September  1, 1994.  Future 
notices  will  be  published  on  the  fourth 
Tuesday,  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30, 
will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  between 
December  1, 1994,  and  January  31, 1995. 

The  following  exception  was  revoked: 

Department  of  the  Interior 

National  Park  Service.  Temporary 
intermittent  and  seasonal  Park  Ranger 
and  support  positions  vdth  employment 
up  to  180  working  days  a  year.  Revoked 
effective  September  1. 1994.  These 
positions  are  now  a  part  of  the 
competitive  service. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  between 
December  1,  1994,  and  January  31,  1995. 

Schedule  C 

Administrative  Conference  of  the  United 
States 

Special  Assistant  to  the  Chairman. 
Administrative  Conference  of  the 
United  States.  Effective  December  14, 
1994. 

Commission  on  Civil  Rights 

Special  Assistant  to  the  Staff  Director, 
Office  of  the  Staff  Director.  Effective 
January  24,  1995. 

Deputy  General  Counsel  to  the 
General  Counsel,  Office  of  the  General 
Counsel.  Effective  January  24. 1995. 

Corporation  for  National  and 
Community  Service 

Director,  Higher  Education  and  Youth 
Communication  to  the  Director,  Public 
Affairs.  Effective  December  19. 1994. 


Director  of  Constituency  Relations  to 
the  Director  of  PubUc  Liaison.  Effective 
December  19, 1994. 

Deputy  Director  to  the  Director, 
Domestic  Volunteer  Service  Programs. 
Effective  December  19. 1994. 

Public  Affairs  Officer  to  the  Chief 
External  Affairs  Officer.  Effective 
January  25.  1995. 

Department  of  Agriculture 

Deputy  Director,  Special  Projects  to 
the  Director.  Office  of  Communications. 
Effective  December  2.  1994. 

Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
December  13, 1994. 

Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  December  13, 
1994. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Science  and  Education. 
Effective  January  12, 1995. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  January 
17, 1995. 

Confidential  Assistant  to  the 
Administrator,  Rural  Business  and 
Cooperative  Development  Service. 
Effective  January  26, 1995. 

Department  of  Commerce 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
December  7, 1994. 

Confidential  Assistant  to  the  Deputy 
Assistant  SecreUry  for  International 
Economic  Development.  Effective 
December  7. 1994. 

Deputy  Director  to  the  Director,  Office 
of  Public,  Congressional  and 
Intergovernmental  Affairs.  Effective 
December  12, 1994. 

Special  Assistant  to  the  Director, 
Office  of  White  House  Liaison.  Effective 
December  19,  1994. 

Special  Assistant  to  the  Director, 
Bureau  of  Census.  Effective  January  10, 
1995. 

Assistant  Director  for  Operations  to 
the  Director  for  Strategic  Planning. 
Effective  January  17, 1995. 

Special  Assistant  to  the  Deputy  Chief 
of  Staff.  Effective  January  26, 1995. 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff.  Effective  January  26. 
1995 

Special  Advisor  to  the  Director. 
Oceanic  and  Atmospheric 
Administrator.  Effective  January  26. 
1995. 

Director  of  Intergovernmental  Affairs 
to  the  Assistant  Secretary  for  Legislative 
and  Intergovernmental  Affairs.  Effective 
January  26.  1995. 


Department  of  Defense 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  of  Defense  (Inter-American 
Affairs).  Effective  December  12. 1994. 

Defense  Fellow  to  the  Assistant 
Secretary  of  Defense  for  International 
Security  Affairs.  Effective  December  14 
1994. 

Intergovernmental  Affairs  Specialist 
to  the  Under  Secretary  of  Defense 
(Personnel  and  Readiness).  Effective 
December  21, 1994. 

Confidential  Assistant  to  the  Assistant 
Secretary  of  Defense,  Force  Management 
Policy.  Effective  December  21. 1994. 

Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Assistant  Secretary 
of  Defense  (Special  Operation  and  Low 
Intensity  Confiict).  Effective  December 
23.  1994. 

Program  Analyst  to  the  Deputy  Under 
Secretary  (Environmental  Secretary). 
Effective  January  26. 1995. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary.  Office  of  Elementary  and 
Secondary  Education.  Effective 
December  19. 1994. 

Confidential  Assistant  to  the  Director, 
Office  of  Intergovernmental  and 
Constituent  Affairs.  Effective  December 
23,  1994. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
December  23, 1994. 

Special  Assistant  to  the  Director, 
White  House  Initiative  on  Hispanic 
Education  Staff.  Effective  December  23, 
1994. 

Special  Assistant  to  the  Under 
Secretary  for  Policy,  Planning  and 
Administration.  Effective  December  23, 
1994. 

Special  Assistant  to  the  Senior 
Advisor  on  Education.  Effective 
December  30, 1994. 

Special  Assistant  to  the 
Commissioner,  Rehabilitation  Service 
Administration.  Effective  January  10. 
1995. 

Department  of  Energy 

Staff  Assistant  to  the  Assistant 
Secretary  for  Human  Resources  and 
Administration.  Effective  January  10. 
1995. 

Staff  Assistant  to  the  Principal  Deputy 
Assistant  Secretary  for  Human 
Resources  and  Administration.  Effective 
January  10. 1995. 

Special  Assistant  for  Communications 
to  the  Director,  Office  of  Energy 
Research.  Effective  January  10.1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Environmental 
Management.  Effective  January  26. 1995. 

Special  Liaison  (Federal  Power 
Marketing  Administration)  to  the 
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Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy.  Effective 
January  26, 1995.  ,  , 

Department  of  Health  and  Human 
Services 

Executive  Assistant  to  the  Assistant 
Secretary  for  Legislation.  Effective 
December  23, 1994. 

Special  Assistant  to  the  Surgeon 
General.  Public  Health  Service.  Effective 
December  23,  1994. 

Executive  Assistant  for  Legislative 
Affairs  to  the  Assistant  Secretary  for 
Health.  Effective  January  24, 1995. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  January  26, 1995. 

Confiaential  Assistant  (ScheduUng)  to 
the  Director  of  Scheduling.  Effective  ■ 
January  26, 1995. 

Department  of  Housing  and  Urban 
Development 

Executive  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  December  13, 
1994. 

Director,  Hospital  Mortgage  Insurance 
Staff  to  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner.  Effective  January  10, 
1995. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery.  Effective 
January  10, 1995. 

Special  Assistant  to  the  Secretary's 
Representative.  Effective  January  17, 
1995. 

Department  of  the  Interior 

Special  Assistant  to  the  Deputy 
Director,  External  Affairs,  U.S.  Fish  and 
Wildlife  Service.  Effective  December  20, 
1994. 

Special  Assistant  (Advance)  to  the 
Deputy  Chief  of  Staff.  Effective  January 
10, 1995. 

Deputy  Scheduler  to  the  Deputy  Chief 
of  Staff.  Effective  January  26,  1995. 

Department  of  Justice 

Counsel  to  the  Deputy  Attorney 
General.  Effective  December  13, 1994. 

Department  of  Labor 

Director  of  Scheduling  and  Advance 
to  the  Chief  of  Staff.  Effective  December 
1,1994. 

Special  Assistant  to  the  Secretary. 
Effective  December  14, 1994. 

Project  Director  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
December  19, 1994. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
December  19. 1994. 

Chief  Technical  A-lvisor  to  the 
Assistant  Secretary  for  Mine  Safety  and 
Health.  Effective  December  23, 1994. 


Special  Assistant  to  the  Director, 
Women's  Bureau.  Effective  December 

23. 1994. 
Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety  and 
Health  Administration.  Effective 
January  10, 1995. 

Director  of  Communications  and 
Public  Information  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  January  17, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  January 

18. 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  January  20. 1995. 

Legislative  Office  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
January  22. 1995. 

Staff  assistant  to  the  Deputy  Under 
Secretary  for  International  Labor  Affairs. 
Effective  January  26, 1995. 

Department  of  State 

Secretary  to  the  Assistant  Secretary, 
Consular  Affairs.  Effective  December  23, 
1994. 

Policy  Analyst  to  the  Deputy 
Assistant  Secretary  for  Environment  and 
Development.  Effective  December  23, 
1994. 

Secretary  (Steno)  to  the  United  States 
Ambassador  and  U.S.  Representative  to 
the  United  Nations.  Effective  January 
25, 1995. 

Department  of  Transportation 

Special  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  December  13, 1994. 

Special  Assistant  to  the  Director  of 
External  Communications.  Effective 
December  23,  1994. 

Special  Assistant  to  the  Deputy 
Secretary  of  Transportation.  Effective 
January  26, 1995. 

Congressional  Liaison  Officer  to  the 
Director,  Office  of  Congressional  Affairs. 
Effective  January  26, 1995. 


Department  of  the  Treasury 

Confidential  Assistant  to  the  Secretary 
of  the  Treasury.  Effective  December  8, 
1994. 

Environmental  Protection  Agency 

Counsel  to  the  Assistant 
Administrator  for  Policy,  Planning  and 
Evaluation.  Effective  December  13, 
1994. 

Equal  Employment  Opportunity 
Commission 

Media  Contact  Specialist  to  the 
Director,  Office  of  Communications  and 
Legislative  Affairs.  Effective  January  10, 
1995. 


Media  Contact  Specialist  to  the 
Director,  Office  of  Communications  and 
Legislative  Affairs.  Effective  January  26, 
1995. 

Export-Import  Bank  of  the  United  States 

Personal  and  Confidential  Assistant  to 
the  Vice  Chairman.  Effective  December 
28, 1994. 

Administrative  Assistant  to  the  Board 
of  Directors  and  the  Chairman.  Effective 
December  28, 1994. 

Federal  Communications  Commission 

Special  Assistant  to  the  Director. 
Office  of  PuWic  Affairs.  Effective 
January  24, 1995. 

Special  Assistant  to  the  Chief, 
Common  Carrier  Bureau.  Effective 
January  24, 1995. 

Federal  Maritime  Commission 

Counsel  to  the  Commissioner. 
Effective  January  24, 1995. 

National  Aeronautics  and  Space 
Administration 

Public  Affairs  Specialist  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  January  10. 1995. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director,  Health  and 
Personnel,  to  the  Associate  Director, 
Health  and  Personnel.  Effective  January 
10, 1995. 

Confidential  Assistant  to  the 
Associate  Director,  Natural  Resources, 
Energy  and  Science.  Effective  January 
10, 1995. 

Office  of  National  Drug  Control  Policy 

Legislative  Analyst  to  the  Director, 
Office  of  Public  Affairs  and  Legislative 
Affairs.  Effective  January  10, 1995. 

Office  of  Personnel  Management 

Special  Assistant  to  the  Director  of  the 
Office  of  Communications.  Effective 
January  5, 1995. 

Coordinator,  Interagency  Affairs  to  the 
Director  of  Agency  Initiatives.  Effective 
January  6, 1995. 


Official  Residence  of  the  Vice  President 

Special  Assistant  to  the  Special 
Assistant  to  the  Vice  President  and 
Chief  of  Staff  to  Mrs.  Gore.  Effective 
December  14, 1994. 

President's  Commission  on  White-House 
Fellowships 

Education  Director  to  the  Director, 
President's  Commission  on  White 
House  Fellowships.  Effective  December 
13, 1994. 


Small  Business  Administration 

Special  Assistant  to  the  Associate 
Deputy  Administrator  for  Economic 
Development.  Effective  January  26, 
1995. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Secretary  (Office  Automation)  to  the 
Assistant  Director,  Intelligence, 
Verification  and  Information  Support 
Bureau.  Effective  December  23, 1994. 

United  States  Information  Agency 

Director,  Office  of  Thematic  Programs 
to  the  Associate  Director,  Bureau  of 
Information.  Effective  December  19, 
1994. 

Senior  Assistant  to  the  Director, 
United  States  Information  Agency. 
Effective  December  19, 1994. 

Senior  Advisor  to  the  Associate 
Director,  Bureau  of  Information. 
Effective  January  10, 1995. 

Special  Assistant  to  the  Director, 
Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
January  12, 1995. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

|FR  Doc.  95-6026  Filed  3-10-95;  8:45  amj 
BH.LING  CODE  6325-01-4I 


Federal  Employees  Health  Benefits 
Program;  invitation  for  Applications 
and  Benefits  Change  Proposals 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  the  acceptance  of 
applications  from  new  comprehensive 
medical  plans  (HMO's)  for  participation 
in  the  Federal  Employees  Health 
Benefits  (FEHB)  Program,  and  benefits 
change  proposals  from  plans  currently 
participating  in  the  FEHB  Program,  for 
contract  year  1996. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Personnel  Management 
(0PM)  will  consider  new  applications 
from  HMO's  for  the  FEHB  Program 
contract  year  beginning  January  1, 1996. 
0PM  will  also  consider  benefits  change 
proposals  from  plans  currently  in  the 
FEHB  Program. 

SUPPLEMENTARY  INFORMATION:  Section 
890.203  of  title  5,  Code  of  Federal 
Regulations,  authorizes  0PM  to  invite 
applications  from  HMO's  to  participate 
in  the  FEHB  Program,  and  to  consider 
changes  in  rates  and  benefits  for  health 
benefits  plans  currently  participating  in 
the  Program,  when  it  determines  that  it 


is  in  the  best  interests  of  enrollees  and 
the  Program  to  do  so.  By  this  notice, 
OPM  is  officially  announcing  its 
decision  to  consider  applications  from 
new  HMO's,  and  benefits  change 
proposals  bom  participating  plans,  for 
contract  year  1996. 

OPM  is  extending  the  deadline  for  the 
submission  of  the  completed 
application  from  January  31  to  March 
31, 1995.  Plans  must  submit  evidence 
demonstrating  they  meet  all 
requirements  for  approval  by  March  31. 
1995.  However,  that  date  would  be 
extended,  if  OPM  requests  additional 
information,  to  30  days  from  the  date  of 
OPM's  request.  All  rate  and  benefits 
submissions  are  due  by  May  31, 1995. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

[FR  Doc.  95-6116  Filed  3-10-95;  8:45  am] 

BILUNG  CODE  632S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Public  Hearings  on  Establishment  of  a 
Tariff-Rate  Quota  on  Imported  Tobacco 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice  of  public  hearings. 

summary:  Pursuant  to  section  125(f)  of 
the  Trade  Act  of  1974,  the  Office  of  the 
United  States  Trade  Representative  has 
scheduled  a  public  hearing  on  the 
potential  establishment  of  a  tariff-rate 
quota  on  certain  imported  tobaccos. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday,  April  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
hearings  and/or  public  comments, 
contact  Carolyn  Frank,  Executive 
Secretary,  Trade  Policy  Staff  Committee 
(TPSC)  (202-395-9557).  All  other 
questions  should  be  directed  to  Thomas 
Hushek,  Senior  Economist  for 
Agricuhural  Affairs  (202-395-6127), 
SUPPLEMENTARY  INFORMATION:  On  June 
28, 1994,  the  United  States  notified  the 
Secretariat  of  the  General  Agreement  on 
Tariffs  and  Trade  1947  (GATT  1947)  of 
its  proposal  to  modify  certain 
concessions  with  respect  to  tobacco,  in 
accordance  with  the  provisions  and 
procedures  of  Article  XXVIII,  paragraph 
5  of  the  GATT  1947.  (This  notification 
was  provided  again  on  February  27, 
1995  to  the  Secretariat  of  the  Worid 
Trade  Organization,  in  accordance  with 
ArUcle  XXVIff  of  the  GATT  1994).  In 
July  1994,  the  United  States  entered  into 
negotiations  and  consultations  pursuant 
to  Article  XXVIII  with  qualifying  GATT 


contracting  parties  (initial  negotiating 
rights  holders  and  principal  and 
substantial  suppliers). 

Pursuant  to  ArUcle  XXVUI,  the  United 
States  proposes  to  establish  a  tariff-rate 
quota  on  nine  current  tariff  categories  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (2401.10.60, 
2401.20.30,  2401.20.80,  2401.30.30, 
2401.30.60,  2401.30.90,  2403.10.00, 
2403.91.40.  and  2403.99.00)  to  cover 
flue-cured,  buriey  and  other  light  air- 
cured  tobaccos  that  are  imported  to  be 
used  in  the  manufacture  of  cigarettes  for 
domestic  consumption.  The  in-quota 
tariff  rates  would  be  equal  to  the 
Uruguay  Round  concession  rates.  The 
over-quota  tariff  rates  would  be  as  high 
as  350  percent  ad  valorem. 

Other  tobaccos,  including  oriental  and 
cigar  type  tobaccos,  would  not  be 
subject  to  the  quantitative  limitations  of 
the  tariff-rate  quota.  Imported  flue- 
cured,  buriey  and  other  light  air-cured 
tobaccos  used  to  manufacture  products 
other  than  cigarettes  would  also  not  be 
subject  to  the  tariff-rate  quota. 

Imported  flue-cured,  buriey  and  other 
light  air-cured  tol>accos  used  to 
manufacture  exported  cigarettes  would 
be  eligible  for  manufacturing  duty- 
drawback  on  an  identity-preserved 
basis.  Under  section  422  of  the  Uruguay 
Round  Agreements  Act,  upon 
proclamation  of  the  tariff-rate  quota, 
section  1106(a)  of  the  Omnibus  Budget 
and  Reconciliation  Act  of  1993  (7  U.S.C. 
1314i),  which  concerns  domestic 
marketing  assessments  for  imported 
tobacco,  would  not  be  in  effect  for  any 
calendar  year  other  than  1994. 

Section  125(c)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2135)  provides  that 
whenever  the  United  States,  acting  in 
pursuance  of  any  of  its  rights  or 
obligations  under  any  trade  agreement 
entered  into  pursuant  to  that  Act, 
section  350  of  the  Tariff  Act  1930  or 
section  201  of  the  Trade  Expansion  Act 
of  1962,  withdraws  or  modifies  any 
obligation  with  respect  to  the  trade  of 
any  foreign  country  or  instrumentality, 
the  President  is  authorized  to  proclaim 
increased  duties  or  other  import 
restrictions,  for  such  periods  as  he 
deems  necessary  or  appropriate,  in 
order  to  exercise  the  rights  or  fulfill  the 
obligations  of  the  United  States.  As 
amended  by  section  421  of  the  Uruguay 
Round  Agreements  Act,  section  125(c) 
authorizes  the  President  to  proclaim 
increased  duties  on  the  nine  tariff 
categories  of  tobacco  of  up  to  350% 
above  the  rates  existing  on  January  1, 
1975. 

Before  taking  any  action  under  section 
125  to  increase  duties,  the  President  is 
required  by  section  125(f)  to  provide  for 
public  hearings  at  which  time  interested 
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persons  will  be  given  a  reasonable 
opportunity  to  be  present,  to  produce 
evidence  and  to  be  heard. 

NOTICE  Of  PUBLIC  HEARINGS:  Pursuant  to 
section  125(0  of  the  Trade  Act  of  1974 
(19  U.S.C.  2135).  the  Trade  Policy  Staff 
Committee  (TPSC),  chaired  by  the  Office 
of  the  United  States  Trade 
Representative,  has  scheduled  a  public 
hearing  beginning  at  10:00  a.m.,  on 
Tuesday,  April  4, 1995,  at  the  White      . 
House  Conference  Center,  726  Jackson 
Place,  Washington.  DC. 

REQUESTS  TO  PRESENT  ORAL  TESTIMONY: 
Parties  wishing  to  testify  orally  at  the 
hearings  must  provide  written 
notification  of  their  intention  by  noon, 
March  24, 1995  to  Carolyn  Frank, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  501,  600 
17th  Street  N.W..  Washington,  D.C.  The 
notification  should  include  (1)  the  name 
of  the  person  presenting  the  testimony, 
their  address  and  telephone  number;  (2) 
the  organization  or  company  they  are 
representing,  if  appropriate;  and  (3)  a 
brief  summary  of  their  presentation, 
including  the  product(s),  with  HTSUS 
numbers.  Those  parties  presenting  oral 
testimony  must  also  submit  a  written 
brief,  in  20  copies  by  noon,  March  24, 
1995.  Remarks  at  the  hearing  should  be 
limited  to  no  more  than  five  minutes  to 
allow  for  possible  questions  from  the 
Chairman  and  the  interagency  panel. 
Participants  should  provide  30  typed 
copies  of  their  oral  statement  at  the  time 
of  the  hearings.  Any  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages.  Such  submissions 
must  be  accompanied  by  a 
nonconfidential  sununary  thereof. 

WRITTEN  BRIEFS:  Those  persons  not 
wishing  to  participate  in  the  hearing 
may  submit  written  comments,  in 
twenty  typed  copies,  no  later  than  noon, 
March  29, 1995  to  Carolyn  Frank, 
Executive  Secretary,  Trade  PoUcy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  501, 600 
17th  Street,  N.W.,  Washington,  D.C. 
Conunents  should  state  clearly  the 
position  taken  and  describe  with 
particularity  the  evidence  supporting 
that  position.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages.  Such  submissions 
must  be  accompanied  by  a 
nonconfidential  summary  thereof. 

Nonconfidential  submissions  will  be 
available  for  pubUc  inspection  at  the 
USTR  Readiiig  Room.  An  appointment 


to  review  the  file  may  be  made  by 
calling  Brenda  Webb  (202-395-6186). 
Frederick  L.  Montgomery, 

Chairman.  Trade  Pol  icy  Staff  Committee. 
[FR  Doc.  95-6055  Filed  3-10-95;  8:45  am) 

BILUNG  COOe  31MV-01-M 


POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visit 

Members  of  the  Commission  staff  will 
attend  a  meeting  in  the  Arlington 
Ballroom  in  the  Crystal  Gateway 
Marriott  Hotel,  1700  Jefferson  Davis 
Highway,  ArUngton,  Virginia  on  March 
13, 1995.  At  the  meeting, 
representatives  of  the  United  States 
Postal  Service  will  discuss  potential 
proposals  to  amend  the  Domestic  Mail 
Classification  Schedule  with  mailers 
interested  in  reclassification.  The 
meeting  is  scheduled  to  begin  at  1:00 
pm  and  conclude  at  approximately  4:00 
pm. 

Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  95-6150  Filed  3-6-95;  4:20  pm] 
BILUNQ  COOE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35449;  File  No.  SR-CHX- 
95-6] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  the  Authority 
of  the  Committee  on  Floor  Procedure 

March  7, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  10, 1995, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  1, 
1995,  the  Exdiange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.*  The  Commission 
is  pubUshing  this  notice  to  soUcit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

At  present.  Rule  3  of  Article  XII 
provides  the  Committee  on  Floor 
Procedure  with  the  authority  to 
summarily  fine  members  and  exclude 
them  from  the  Exchange  premises  under 
certain  circumstances.  The  Exchange 
proposes  to  amend  Rule  3  and 
interpretation  .02  thereimder  to  provide 
the  Committee  on  Floor  Procedure  with 
the  same  authority  over  persons 
associated  with  a  member.^  Under  the 
current  Rule  3,  the  Committee  on  Floor 
Procedure  or  an  appropriately 
designated  subcommittee  has  the 
authority  to  summarily  fine  and  exclude 
from  the  Exchange  a  member  whose 
conduct  is  deemed  to  be  improper  and 
to  recommend  investigations  pursuant 
to  Rule  1  of  Article  XII  regarding  any 
conduct  on  the  floor  of  the  Exchange. 
Specifically,  any  member  of  the  Floor 
Committee  or  a  member  of  its 
appropriately  designated  subcommittee 
may  summarily  fine  any  member  for 
conduct  classified  as  Class  B  '  in  an 
amount  not  to  exceed  $100.  For  conduct 
classified  as  Class  A  offenses,*  any 
member  of  the  Floor  Committee  or  a 
member  of  its  appropriately  designated 
subcommittee  with  the  concurrence  of 
two  other  floor  officials  (floor  governors 
if  immediately  available)  may 
summarily  fine  a  member  in  an  amount 
not  to  exceed  $2,500  and  summarily 
exclude  a  member  from  the  Exchange 
for  no  longer  than  the  remainder  of  the 
trading  day. 

For  either  class  of  offenses,  a  member, 
who  has  been  adversely  affected  by  any 
action  taken  under  Rule  3,  except  for  a 
summary  exclusion.^  by  any  person  or 


>  See  letter  from  David  Rusoff,  Foley  &  Lardner. 
to  Jennifer  Choi.  SEC,  dated  February  27, 1995.  The 
original  filing  incorrectly  reference*  Rule  3  of 
Article  IV  of  the  Exchange  Rules  as  the  rule  to  be 
amended.  Amendment  IMo.  1  ahers  the  propoiad 
rule  change  to  reference  Rule  3  of  Article  XQ  as  the 
correct  rule  to  be  amended. 


'The  Exchange  does  not  specifically  define  the 
term  "associated  person"  in  its  Rules.  For  purposes 
of  Rule  3.  Article  Xn.  the  Exchange  refers  to  an 
associated  person  as  defined  in  Section  3(a)(18)  of 
the  Securities  Exchange  Act  of  1934.  Conversation 
with  David  Rusoff,  Foley  k  Lardner,  and  Jennifer 
Choi.  Attorney.  SEC.  dated  February  27. 1995. 
Section  3(a)(18)  defines  an  "associated  person  of  a 
broker  or  dealer"  as  any  "partner,  officer,  director. 
or  branch  manager  of  such  broker  or  dealer  (or  any 
person  occupying  a  similar  status  or  performing 
similar  functions),  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under  common 
control  with  such  broker  or  dealer,  or  any  employee 
of  such  broker  or  dealer  *  *  *." 

3  Class  B  violations  involve  minor  oRenses  such 
as  dress  code  and  smoking  violations. 

4  Class  A  represents  more  serious  violations  than 
Class  B  and  includes  such  conduct  as  fighting, 
threatening  speech,  and  other  conduct  that  is 
detrimental  to  the  interest  or  welfare  of  the 
Exchange. 

»  A  member  summarily  excluded  has  the  right  to 
petition  for  reinstatement  after  a  sufficient  "cooling- 
ofr°  period  has  elapsed. 


body,  Other  than  the  full  Floor 
Procedure  Committee,  may  appeal  to  the 
full  Floor  Procedure  Committee  within 
five  days  of  receiving  notice  of  the 
action  by  making  a  written  request. 
Upon  appeal,  the  full  Floor  Procedure 
Committee  may  increase  or  decrease  the 
amoimt  of  a  summary  fine  or  the  length 
of  an  exclusion  from  the  Exchange.  The 
Floor  Procedure  Committee,  however, 
may  not  fine  a  member  in  an  amount  in 
excess  of  $2,500  or  exclude  a  member 
from  the  Exchange  in  excess  of  five  full 
business  days.  The  decision  of  the  Floor 
Procedure  Committee  is  deemed  final 
with  respect  to  any  action  involving  no 
more  than  a  $100  fine. 

By  written  request,  a  member  may 
appeal  a  determination  of  the  full  Floor 
Procedure  Committee  involving  more 
than  a  $100  fine  to  the  Executive 
Committte.  The  Executive  Committee 
will  review  the  report  of  the  action  as 
certified  by  the  Secretary  unless  it 
decides  to  open  the  record  for 
additional  evidence.  The  Executive 
Committee  may  increase  or  decrease  the 
amoujit  of  a  summary  fine  or  the  length 
of  an  exclusion  after  review.  The 
Executive  Committee,  however,  may  not 
fine  a  member  in  an  amount  in  excess 
of  $2,500  or  exclude  a  member  from  the 
Exchange  in  excess  of  five  full  business 
days. 

11,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Ecif-regulatory  organization  included 
statements  concerning  lh9  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  charge.  The  tort 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV below. 
The  self  regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

At  present,  CHX  Rule  3  of  Article  XII 
describes  the  ability  of  the  Exchange's 
Committee  on  Floor  Procedure  to 
summarily  fine  members  and  exclude 
them  from  the  Exchange  premises.  The 
purpose  of  the  proposed  rule  change  is 
to  give  the  Committee  on  Floor 
Procedure  the  same  authority  over 
persons  associated  with  a  member. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanisms 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule -Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  , 

rV.  Solicitation  of  Comments 

InteresTed  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubHc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-5 


and  should  be  submitted  by  April  3, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-6086  Filed  3-10-95;  8:45  ami 
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[Release  No.  34-35448;  File  No.  SR-CSE- 
95-03] 

Self-Regulatory  Organization;  Notice  of 
Filing  of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Preferencing  of  Agency 
Orders  by  Approved  Dealers 

March  7,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  1, 1995,  the 
Cincinnati  Stock  Exchange;  Inc.  ("CSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regu!afor>'  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  herc'oy  proposes  to 
permanently  adopt  E.xchsnge  Rule 
ll.O(u)  and  related  portions  of  Rule 
11.9(a)  and  (m).  The  ruks  were 
approved  by  the  Commission  on  a  pilot 
basis  on  February  7,  1991,  and  have 
been  in  e>Tcct  since  then.'  The  currciU 
pilot  expires  May  18,  1935. 

The  Exchange  is  also  requesting  that, 
in  granting  permanent  approval,  the 
Commission  not  impose  two  restrictions 
related  to  payment  for  order  flow  and 
the  number  of  securities  in  which  an 
E.xchange  specialist  may  preference. 
These  conditions  appear  only  in  the  text 
of  certain  Commission  releases 
approving  and  extending  the  pilot 
program;  they  are  not  part  of  the  te.xt  of 
the  Exchange's  rules.  The  text  of  the 
proposed  rule  change  is  as  follows 


'  See.  Securities  Exchange  Act  Release  Nos.  28866 
(February  7, 1991),  56  FR  5854  (February  13,  J991): 
29524  (August  5,  1991),  56  FR  38160  (August  12, 
1991),  30353  (February  7. 1992),  57  FK  5918 
(February  18, 1992):  31011  (August  7, 1992),  57  FR 
38704  (August  26,  1992);  32280  (May  7, 1993).  58 
FR  28424  (May  13,  1993):  33975  (April  28,  1994), 
59  FR  23243  (May  5,  1994):  34493  (August  5. 1994). 
59  41531  (August  12. 1994) 


UMI 
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whereby  the  additions  are  italicized  and 
deletions  are  [bracketed): 

Rule  1 1 .0    National  Securities  Trading 
System 

(a)  through  (k}— No  change. 

(I)  Public  agency  orders  to  buy  or  sell  at  a 
particular  price  shall,  in  all  cases  except 
execution  of  such  an  order  pursuant  to  a 
limit  order  guarantee,  have  priority  over  all 
other  bids  and  offers  in  the  System  at  the 
same  price.  Subject  to  the  foregoing 
condition, 

(1)  All  bids  entered  in  the  System  shall  be 
queued  for  execution  so  that  the  highest  price 
bid  shall  be  the  first  to  be  executed  and  so 
that.  In  the  case  of  bids  at  the  same  price. 
except  in  the  case  of  Approved  Dealer  bids 
entered  pursuant  to  subparagraph  (u),  the 
bid  entered  earliest  in  time  shall  be  the  first 
to  be  executed;  and 

(2)  all  offers  entered  in  the  System  shall  be 
queued  for  execution  so  that  the  lowest  price 
offered  shall  be  the  first  to  be  executed  and 
so  that,  in  the  case  of  offers  at  the  same  price, 
except  in  the  case  of  Approved  Dealer  [bidsl 
offers  entered  pursuant  to  subparagraph  (u), 
the  offer  entered  earliest  in  time  shall  be  the 
first  to  be  executed. 

(m)  It  shall  be  the  responsibility  of  each 
Approved  Dealer  or  other  Proprietary 
Member  when  trading  on  the  Exchange  for 
his  own  account  or  as  agent  for  professional 
agency  orders  in  round  lots  of  designated 
Issues  to  effect  such  transactions  through  the 
System  and,  in  so  doing,  to  yield  priority  to: 

(1)  all  public  agency  orders  in  the  System 
at  prices  equal  to,  or  better  than,  his  order, 
bid.  or  offer  and 

(2)  all  orders,  bids  and  offers  of  Approved 
Dealers  and  other  Proprietary  Members  for 
their  own  accounts  and  as  agents  for 
professional  agency  orders  in  the  System  at 
prices  better  than  his  order,  bid  or  offer  or 
at  the  same  price  in  the  event  any  such 
orders,  bids  or  offers  were  entered  in  the 
System  (i)  at  an  earlier  time  than  his  order, 
bid  or  offer,  or  (ii)  in  the  case  of  Approved 
Dealers,  for  the  purpose  of  trading  for  their 
own  account  against  public  agency  orders 
which  such  approved  Dealers  are 
representing  as  agent  pursuant  to 
subparagraph  (u). 

(n)  through  (t)— No  change. 

(u)  Public  agency  market  and  marketable 
limit  orders  which  an  Approved  Dealer 
represents  as  agent  may  be  preferenced  to 
such  Approvvd  Dealer  in  accordance  with 
the  price-time  and  agency/principal  priorities 
set  forth  in  Rule  1 1.9(1)  and  (m). 
Notwithstanding  subparag^phs  (c)  and  (n). 
an  Approved  Dealer  shall  be  Dealer  of  the 
day  with  respect  to  orders  preferenced  under 
this  subparagraph  (u).  Additionally. 
Designated  Dealers  shall  be  allowed  to 
preference  their  customer  order  flow  that  is 
related  to  index  arbitrage  only  on  plus  or 
zero  plus  ticks  when  the  Dow  Jones  Industrial 
AveiagB  ("DfIA")  declines  by  fifty  points  or 
more  from  the  previous  day's  closing  valae. 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
the  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

1.  Purpose 

The  Exchange  proposes  to  make 
permanent  Rule  11.9(u)  and  selected 
portions  of  Rule  11.9(1)  and  (m),  which 
were  approved  by  the  Commission  on  a 
pilot  basis  >i  February,  1991.  The  rules 
provide  an  exception  to  the  Exchange's 
time  priority  requirements  between 
competing  specialists  when  one 
speciaUst  is  interacting  with  his  or  her 
own  customer  order  flow. 

On  the  New  York  Stock  Exchange 
("NYSE")  and  other  exchanges,  a 
unitary  specialist  can,  without  the  price 
competition  of  other  specialists, 
internalize  the  order  flow  of  his  or  her 
firm  or  an  affiUated  firm.  On  CSE, 
however,  a  competing  specialist  system 
limited  the  ability  of  a  specialist  to 
interact  with  his  or  her  own  order  flow. 
Therefore,  in  order  to  provide  the  same 
advantage  which  specialists  on  other 
exchanges  have  vis-a-vis  their  own 
customer  order  flow,  the  CSE  modified 
its  time  priority  rules  in  order  to  permit 
one  specialist  to  step  ahead  of  another 
specialist  at  the  same  price  when  that 
first  specialist  is  trading  with  his  or  her 
own  customer  order.  This  is  the  essence 
of  the  Exchange's  program.  All  other 
aspects  of  a  traditional  auction  market 
are  preserved  on  CSE:  public  orders  in 
the  CSE  book  continue  to  have  priority 
over  all  competing  specialist  interest, 
and  a  specialist  who  participates  in  the 
progTEmi  must  still  provide  "best 
execution"  to  his  customer's  order. 

CSE's  pilot  has  been  operating  for 
over  four  years  and  as  documented 
within  the  Exchange's  "Quality  of 
Markets  Analysis"  dated  January  18, 
1995,^  the  program  has  served  as  a 
means  of  improving  the  Exchange's 
market.  In  hght  of  the  favorable  impact 


'The  report  is  available  in  the  Conunission 
Public  Reference  room. 


the  program  has  exhibited  on  CSE's 
market  and  CSE's  participation  in  the 
National  Market  System,  the  Exchange 
is  requesting  that  the  rules  be  approved 
on  a  permanent  basis. 

The  Exchange  is  also  requesting  that 
the  Commission  eliminate  two  of  the 
three  restrictions  imposed  on  the  pilot 
when  permanently  approving  the  rules. 
When  the  pilot  was  first  approved. 
Approved  Dealers  could  only  execute 
preferenced  trades  in  60  securities  to 
which  they  had  been  appointed.  With 
the  approval  of  subsequent  pilot 
extensions  the  number  has  been  raised 
to  350  securities,  where  it  has  been 
capped  for  over  two  years.  The 
Exchange  beUeves  that  this  restrictive 
cap  should  be  removed  since  it  serves 
no  regulatory  purpose. 

The  second  restriction,  prohibiting 
preferencing  specialists  from  making 
direct  cash  payments  for  retail  orders, 
conflicts  with  the  practice  of  specialists 
on  other  regional  markets.  When  the 
CSE  program  was  initially  approved,  the 
Commission  had  not  yet  reached  a 
determination  and  was  studying  what 
impact  the  payment  for  order  flow  had 
on  the  market.  Recently,  the 
Commission  reached  a  conclusion  and 
decided  that  payment  for  order  flow 
should  be  addressed  through  enhanced 
disclosure  requirements  to  make 
investors  aware  of  how  their  orders 
were  handled.  CSE  specialists  must 
abide  by  these  disclosure  standards  just 
as  their  counterparts  on  other  markets. 
On  the  other  hand,  CSE  specialists 
currently  have  the  additional 
restrictions  that  prohibits  payment  for 
order  flow.  The  Exchange  believes  that 
this  restriction  is  now  imnecessary  in 
hght  of  the  Commission's  decision. 

The  third  restriction  addresses  trading 
when  the  Dow  Jones  Industrial  Average 
declines  by  more  than  fifty  points  from 
the  previous  day's  closing  value.  The 
Exchange  has  included  this  restriction 
as  part  of  paragraph  (u). 

2.  Statutory  Basis 

The  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  promote  just 
and  equitable  principles  of  trade  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  as 
required  by  Section  6(b)(5). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
,  Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

On  February  10, 1995,  the  Exchange 
requested  comments  from  the 
participants  of  the  Intermarket  Trading 
System  ("ITS")  pursuant  to  Section 
8(e)(iii)  of  the  ITS  Plan.  On  February  17, 
1995,  the  NYSE  submitted  a  brief 
comment  letter  in  which  they  had  only 
one  substantive  and  one  procedural 
comment.  The  NYSE  beUeves  that  the 
CSE  mischaracterized  the  functioning  of 
NYSE  q>ecialists  and  misapplied  the 
term  "intemahze"  within  tne  Statement 
of  Purpose  of  the  filing.  The  NYSE 
contends  that  the  term  "internalize"  is 
inappUcable  to  the  NYSE.  The  CSE, 
within  the  Statement  of  Purpose,  states 
"On  the  NYSE  and  other  exchanges,  a 
unitary  specialist  can  (emphasis  added), 
without  ^e  price  competition  of  other 
speciaUsts,  internalize  order  flow  of  his 
or  her  firm  or  an  affiliated  firm." 

Regarding  the  procedural  comment, 
the  NYSE  states  that  the  CSE  has  not 
summarized  or  responded  in  detail  to 
prior  comments  made  on  CSE's 
preferencing  pilot.  The  CSE  has  not 
received  any  comments,  prior  to  this 
NYSE  letter,  on  either  CSE's  initial 
filing  proposing  preferencing  (SR-CSE- 
90-06,  Release  No.  34-27910)  or  any  of 
the  six  amendments/extensions 
subsequently  approved  by  the 
Commission.  However,  on  August  25, 
1993,  the  NYSE  took  the  opportunity  to 
include  within  their  comment  letter 
regarding  the  Boston  Stock  Exchange's 
Competing  Speciahsts  proposal  (SR- 
BSE-93-12.  Release  No.  34-32549), 
comments  on  the  preferencing  pilot  at 
the  CSE.  The  CSE,  in  a  letter  to  Brandon 
Becker,  Director,  Division  of  Market 
Regulation  dated  March  18, 1994, 
accordingly  addressed  certain  assertions 
concerning  the  CSE  which  appeared  in 
correspondence  from  the  NYSE.  The 
CSE,  under  separate  letter,  requested  the 
Secretaiy  to  place  copies  within  files 
SR-CSE- 93-03  and  SR-CSE-94-01. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


(B)  Institute  proceedings  te  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  riile 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  (SR-CSE-95-03 
and  should  be  submitted  by  April  3, 
1995. 

.For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-6085  Filed  3-10-95:  8:45  am) 
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[Release  No.  34-35447;  File  No.  SR-MSTC- 
95-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Midwest 
Securities  Trust  Company  Relating  to 
the  Legal  Expert  System  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  27,  1995,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  writh  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  MSTC.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Sel£>Regalatory  Orguiizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  waive  the  fees 
associated  with  the  Legal  Expert  System 
until  March  1,1995.2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prtqiosed  Rule 
Change 

fa  its  fihng  with  the  Commission, 
MSTC  iiKluded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  speafied 
in  Item  IV  below.  MSTC  has  prepared 
simimaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  change 
is  to  waive  the  fees  for  the  Legal  Expert 
System  until  March  1,  1995. 

The  text  of  the  proposed  rule  change 
is  as  follows  with  additions  itahcized: 

MSTC  LEGAL  Expert  System 


Terminal  inquiry 


1-2,500  irxjuirles  per 
month. 

2,501-5,000  

5,001-10.000  

10,001  and  over 


SO.SO/inquiry. 

0.35/tnquiry. 
0.26/inquiry. 
0.17/lnquiry. 


MSTC  full  legal  deposit  participants 
will  receive  a  free  inquiry  for  each  legal 
deposit  submitted  to  MSTC.  The  ft^e 
inquiries  are  only  valid  in  the  month  the 
legal  deposit  is  made.' 

The  above  terminal  inquiry  fees  are 
waived  until  March  1,  1995. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  participants  using  its 
facilities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  a 


>  15  U.S.C.  78s(b)(l)  (1988). 


^  For  a  complete  description  of  the  Legal  Expert 
Svstem,  refer  to  Securities  Exchange  Act  Release 
Nos.  33756  (March  11,  1994),  59  FR  13350  (File  No. 
SR-MSTC-94-02)  (order  approving  a  rule  change 
regarding  the  Legal  Expert  System's  fees  and  a 
clarification  disclaiming  any  liability  on  MSTC's 
part  for  any  misinformation  contained  in  the  Legal 
Expert  Svstem)  and  35098  (December  13,  1994),  59 
FR  6555i  lSR-MSTC-94-171  (order  modifying  the 
pricing  structure  of  the  Legal  Expert  System). 
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burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)  3  of  the  Act  and  Rule  19b- 
4(e)  *  thereunder  in  tiiat  it  estabhshes  or 
changes  a  due.  fee,  or  other  charge 
imposed  by  MSTC.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  summarily  may 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  act  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar>'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W. 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington  IX:  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTV.  All  submissions  should 
refer  to  File  No.  SR-MSTC-95-03  and 
should  be  submitted  by  April  3, 1995. 

For  the  CommissioD  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarst  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  95-6087  Filed  3-10-95;  8:45  am) 
nuMG  COOE  aoio-oi-M 


IRelease  No.  34-35446;  FBe  No.  S«-«IS«B- 
94-141 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Rule  G-d7  on 
Political  Contributions  and 
Prottibitions  on  Municipal  Securities 
Business,  and  Rule  G-8  on 
Recordkeeping 

March  6, 1995. 

On  August  18, 1994.  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"  *  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( "Act").^  and  Rule  19b-4  thereunder.* 
The  proposed  rule  change  amends  rule 
G-37  on  political  contributions  and 
prohibitions  on  municipal  securities 
business,  and  rule  G-8  concerning 
recordkeeping.* 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  34630. 
September  1, 1994)  and  by  pubhcation 
in  the  Federal  Register  (59  FR  46682. 
September  9, 1994).  Eleven  comment 
letters  were  received.^  This  order 
approves  the  proposed  rule  change. 


UMI 


'  IS  US.C.  78«(bl(3)(A)  (1988). 
♦  17  CFR  240. 196-«(e)  (1994). 
» 17  cm  200.30(a)(12)  (1994). 


'  On  Novoiuber  9, 1994,  the  MSRB  filed 
Amendment  No.  1  with  the  Commission. 
Amendment  No.  1  withdraws  from  the  filing  the 
proposed  amendment  to  rule  G-37(g)(iv)(A).  The 
MSRB  had  pfopo«ed  to  amend  the  definition  of 
"municipal  finance  profeMional"  contained  in  rule 
G-37(gMiv)(A)  to  exempt  retail  sales  person*  from 
being  deemed  "municipal  finance  professionals." 

M5U.S.C§7«s(bUl). 

il7CFR240.19b-4. 

*The  Board  published  the  text  of  the  proposed 
rule  change  in  the  August  1994  MSRB  Reports.  Vol. 
14.  No.  4.  at  27-32. 

»  Utter  from  Mark  D.  Schwrartz.  Esq.  ("Schwartz") 
to  Arthur  Levitt.  Chainnan.  Commission,  dated 
September  18. 1994  ("Schwartz  Letter");  Letter  from 
Heather  L  Ruth.  Presideot.  {>ublic  Securities 
AssociatioQ  ("PSA")  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dpted  September  18,  1994  ("PSA 
Letter");  l^ttei  Uam  Patrick  J.  Manning.  President. 
Chemical  Securities  Inc.  ("Chemical")  to  Jonathan 
0.  Katz.  Secretary.  Commission,  dated  September 
30, 1994  (••Chemical  Letter"):  Letter  from  Rhonda 
C  Kirschner.  Senior  Attorney  and  Corporate  Vice 
President,  Paine  Webber  Inc.  ("Paine  Wet)ber'T  to 
lonathan  G.  Katz,  Secretary.  Commission,  dated 
September  30. 1994  ("Paine  Webber  Letter"):  Letter 
from  Robin  L.  Wiessmano.  Principal,  Artemis 
Capital  Croup,  Inc.  ("Artemis")  to  )onatlian  G.  Katz. 
Secretary,  Commission,  dated  September  29, 1994 
("Artemis  l^etter");  Letter  from  W.  Robb  Hough.  Jr.. 
President,  William  R.  Hough  A  Co.  ("Hough")  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
September  29. 1994  CHough  Letter"):  Letter  from 
Robert  K.  Dalton.  Vice  Chairman  and  William  H. 
Coughlin.  President,  George  K.  Baum  *  Co. 
("Baum")  to  )oaatban  G.  Katz.  Secretary. 
Commission,  dated  September  28, 1994  C'Baum 
Letter");  Latter  from  Brian  C  Underwood,  Vice 
President— Director  of  Compliance.  A.G.  Edwards  k 


I.  Introduction 

On  April  7, 1994,  the  Commission 
approved  Board  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  In 
response  to  numerous  inquiries  received 
by  the  Board  concerning  Ae  application 
of  the  rule,  on  May  24. 1994,  the  Board 
filed  with  the  Commission  a  (Question 
and  Answer  ("Q&A")  interpretation  of 
the  rule.'  On  June  3, 1994,  the 
Commission  approved  amendments  to 
the  rule  which  (i)  provide  a  procedure 
whereby  dealers  may  seek  relief  from 
the  rule's  prohibition  on  business,  in 
limited  circumstances,  and  (ii)  clarify 
certain  definitions  in  the  rule."  The 
Board  has  filed  with  the  Commission 
subsequent  Q&A  interpretations  of  the 
rule.*  The  rule  change  approved  herein 
also  is  intended  to  address  concern  over 
certain  aspects  of  rule  G-37. 

IL  Amendments  to  Rule  G-37  and  Rule 
G-8 

The  rule  change  approved  today 
amends  rule  G-37  and  rule  G-8  by:  (i) 
amending  the  definition  of  municipal 
finance  professional  by  designating  as  a 
municipal  finance  professional  any 
associated  person  who  is  both  (a)  a 
municipal  securities  principal  or  a 
municipal  securities  sales  principal  and 
(b)  a  supervisor  of  any  person  primarily 
engaged  in  municipal  securities 
representative  activities  or  who  solicits 
municipal  securities  business:  (ii) 
amending  the  definition  of  municipal 
finance  professional  so  that  any  person 
designated  as  a  municipal  finance 


Sons,  Inc.  ("Edwards")  to  Jonathan  G.  Katz, 
Secretary.  Commission,  dated  September  29, 1994 
(•'Edwards  Letter");  Letter  from  Samuel  J.  Winer, 
Esq.,  Arter  *  Hadden  to  lonathan  G.  Katz.  Secretary. 
Commission,  dated  October  20. 1994  ("Arter  k 
Hadden  Letter");  Letter  from  A.  George  Saks, 
Executive  Vice  President.  Secretar>-  and  C<eneral 
Counsel.  Smith  Barney  Inc.  ('•Smith  Barney")  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
September  29, 1994  ("Smith  Barney  Letter"');  Letter 
from  Steven  D.  Vander  Clay,  Vice  President.  NBD 
Bank.  Nj\.  ("NBD")  to  Jill  C.  Finder,  AssisUnt 
General  Counsel.  MSRB.  dated  October  20.  1994 
("NBD  Letter"). 

*  Securities  Exchange  Act  Release  Nu.  33B68 
(April  7,  1994).  59  FB.  17621  (April  13.  1994) 
("Approval  Order").  The  rule  applies  to 
contributions  made  on  and  after  April  25. 1994. 

'  See  Securities  Exchange  Act  Release  No.  34161 
(June  6, 1994).  59  FR  30379  (June  13. 1994).  The 
interpretatioat  were  published  in  the  June  1994 
MSRB  Reports. 

•Securities  Exchange  Act  Release  No.  34160 
(June  3. 1994);  59  FR  30376  (June  13. 1994). 

•S?«  Securities  Exchange  Act  Release  No.  35128 
(December  20. 1994).  59  FR  66989  (Decemlier  28. 
1994);  Securities  Exchange  Act  Rpiease  Na  34603 
(August  25,  1994).  59  FR  45049  (August  31,  1994). 
See  also  MSRB  Reports,  Vol.  14,  No.  5.  at  8 
(December  1994);  Vol.  14,  No.  4.  at  27-32  (August 
1994).  The  interpreUtions  also  are  available  far 
inspection  and  copying  at  the  Commission '«  public 
reference  room  and  at  the  Board. 


professional  will  keep  that  designation 
for  two  years  after  the  last  activity 
which  would  trigger  that  designation; 
(iii)  requiring  brokers,  dealers  and 
municipal  securities  dealers  to  disclose 
all  payments  made  to  pohtical  parties, 
even  if  the  payments  do  not  constitute 
contributions  as  defined  in  the  rule;  and 
(iv)  amending  the  definition  of  "issuer" 
to  exclude  all  issuers  of  separate 
securities,  as  defined  in  Rule  3b-5 
under  the  Act, 

A.  Supervisors  of  Municipal  Finance 
Professionals 

Rule  G-37(g)(iv)  provides  that  the 
term  "municipal  finance  professional" 
means: 

(A)  any  associated  person  primarily 
engaged  in  municipal  securities 
representative  activities,  as  defined  in  rule 
G-3(a)ii): 

(B)  any  associated  person  who  solicits 
municipal  securities  business,  as  defined  in 
pangraph  (vii); 

(C)  any  associated  person  who  is  a  direct 
supervisor  of  such  persons  up  through  and 
'ncluding,  in  the  case  of  a  broker,  dealer  or 
municipal  sectirities  dealer  other  than  a  bank 
dealer,  the  Chief  Executive  Officer  or 
similarly  situated  o^icial  and.  in  the  case  of 
a  bank  dealer,  the  officer  or  officers 
designated  by  the  board  of  directors  of  the 
t)ank  as  responsible  for  the  day-to-day 
conduct  of  the  tank's  municipal  securities 
dealer  activities,  as  required  pursuant  to  rule 
G-l(a);  or 

(D)  any  associated  person  who  is  a  member 
of  the  broker,  dealer  or  municipal  seciuities 
dealer  (or,  in  the  case  of  a  bank  dealer,  the 
separately  identifiable  department  or 
division  of  the  bank,  as  defined  in  rule  G- 

1]  executive  or  management  committee  or 
similarly  situated  officials,  if  any. 

Each  person  listed  by  the  broker,  dealer  or 
municipal  securities  dealer  as  a  municipal 
finance  professional  pursuant  to  rule  G- 
8(a)(xvi)  is  deemed  to  be  a  municipal  finance 
professional. 

A  mimicipal  finance  professional  is 
defined  to  include  any  direct  supervisor 
of  a  municipal  finance  professional  up 
through  including,  in  the  case  of  a 
broker,  dealer  or  municipal  securities 
dealer  other  than  a  bank  dealer,  the 
Chief  Executive  Officer  or  similarly 
situated  official  and,  in  the  case  of  a 
bank  dealer,  the  officer  or  officers 
designated  by  the  board  of  directors  of 
the  bank  as  responsible  for  the  day-to- 
day conduct  of  the  bank's  municipal 
securities  dealer  activities,  as  required 
pursuant  to  rule  G-l(a). 

For  example,  a  person  from  the 
corporate  department  will  be  deemed  a 
municipal  finance  profiessional  if  that 
person  assist  the  municipal  department 
in  soliciting  municipal  securities 
business  aad  all  direct  corporate 
department  supervisors  of  that  person 
also  will  be  deemed  mimicipal  finance 


professionals  imder  rule  G-37, 
regardless  of  whether  that  person's 
municipal  securities  activities  are 
subject  to  the  supervision  of  a  principal 
in  the  municipal  securities  department. 
Concern  has  been  expressed  that  this 
part  of  the  definition  unnecessarily 
covers  persons  whose  duties  and 
activities  do  not  provide  them  with  an 
opportunity  or  incentive  to  make 
political  contributions  for  the  purpose 
of  influencing  the  awarding  of 
municipal  securities  business  by  issuer 
officials. 

The  MSRB  noted  in  its  initial  filing  of 
rule  G-37  that  the  definition  of 
municipal  finance  professional  includes 
those  individuals  who  have  a  pecuniary 
interest  in  soliciting  municipal 
securities  business  on  behalf  of  a  dealer. 
It  is  those  persons  who  may  be  in  a 
position  to  make  political  contributions 
for  the  purpose  of  influencing  the 
awarding  of  such  business  by  issuer 
officials.  Such  persons  could  include 
those  in  the  public  finance  department, 
as  well  as  underwriters,  traders  and 
institutional  and  retail  sales  persons 
primarily  engaged  in  municipal 
securities  representative  activities. 
However,  a  corporate  department 
supervisor  typically  does  not  have  a 
pecuniary  interest  in  soliciting 
mimicipal  securities  business,  and 
typically  does  not  acquire  such  an 
interest  solely  because  a  person 
supervised  by  that  supervisor  assists  the 
municipal  department  by  soliciting 
work  from  a  municipal  issuer. 

The  MSRB  beUeves  that  amending  the 
definition  of  municipal  finance 
professional  to  designate  as  a  municipal 
finance  professional  only  a  supervisor  of 
any  person  primarily  engaged  in 
municipal  securities  representative 
activities  or  who  solicits  municipal 
securities  business  who  also  is  a 
mimicipal  securities  principal  or  a 
municipal  securities  sales  principal  will 
fecilitate  compliance  with  rule  G^37. 
Thus,  in  the  example  given  above,  the 
corporate  department  supervisors  would 
not  be  included  in  the  definition  of 
municipal  finance  professional. 

The  MSRB  continues  to  believe  that  if 
a  retail  sales  person  becomes  a 
municipal  finance  professional  by  virtue 
of  soliciting  municipal  securities 
business,  then  the  municipal  securities 
principal  responsible  for  supervising 
that  person's  municipal  securities 
activities  should  be  designated  a 
municipal  finance  professional.  In  most 
cases,  this  would  include  the  sales 
person's  branch  manager  (a  municipal 
securities  sales  principal).  Such 
supervisory  personnel  continue  to  be 
included  within  the  definition  of 
municipal  finance  profiessional  because 


the  MSRB  is  concerned  that  retail  sales 
persons  may  sohdt  municipal  securities 
business  at  the  request  of,  or  at  least 
with  the  knowledge  of,  their 
supervisors.  Thus,  the  amendment  is 
intended  to  ensure  that,  if  retail  sales 
persons  are  soliciting  municipal 
securities  business,  the  supervisors  of 
such  persons  also  are  deemed  to  be 
municipal  finance  professionals. 

Finally,  the  definition  of  municipal 
finance  professional  has  been  amended 
to  clarify  that  the  supervisors  of  the 
municipal  securities  principals  and 
municipal  securities  sales  principals 
included  within  the  definition  also  are 
deemed  to  be  municipal  finance 
professionals. 

B.  Designation  as  a  Municipal  Finance 
Professional 

The  MSRB  has  been  asked  whether  a 
dealer  can  estabhsh  its  own  standards 
under  which  someone  who  solicits 
municipal  securities  business  could 
reUnquish  municipal  finance 
professional  status  upon  completing  the 
solicitation  activity.^o  The  rule  change 
approved  today  amends  rule  G-37(g)(iv) 
to  provide  that  each  person  designated 
by  a  dealer  as  a  municipal  finance 
professional  shall  retain  this  designation 
for  two  years  after  the  last  activity  or 
position  which  gave  rise  to  the 
designation.  For  instance,  if  an 
associated  person  is  designated  a 
municipal  finance  professional  due  to 
that  person's  solicitation  activities,  then 
that  designation  shall  extend  for  two 
years  from  the  date  of  the  particular 
solicitation.  Moreover,  if  this  person 
continues  to  sohcit  municipal  business, 
then  each  such  sohcitation  triggers  a 
new  two-year  period.  Thus,  if  a 
municipal  finance  professional  wants  to 
divest  himself  of  this  designation,  he 
must  forego  all  soliciting  of  municipal 
business  for  two  years  (as  well  as  avoid 
the  other  situations,  set  forth  in  rule  G- 
37(g](iv),  giving  rise  to  the  designation 
of  municipalfijoance  professional).  So 
too,  if  an  institutional  sales  person 
primarily  engaged  in  municipal 
securities  representative  activities  is 
transferred  to  the  corporate  department, 
such  person's  contributions  to  officials 
of  issuers  and  payTnents  to  political 
parties  must  be  recorded  for  two  years 
after  such  transfer.  >>  The  amendment  is 
intended  to  ensure  that  contributions 
and  |>ayments  by  municipal  finance 
professionals  are  not  being  made  to 
influence  the  awarding  of  municipal 


*°See  Letter  friom  Heather  L.  Ruth.  President,  PSA 
to  Diane  G.  Klinka,  GeoBrtl  Counsel,  MSRB  (July 
25, 1994)  ("July  PSA  Letter'n,  supm  a.  6. 

"  However,  rule  G-37  does  not  require  a  firm  to 
monitor  and  record  the  activities  of  a  municipal 
finance  professional  that  it  no  tooger  employs. 
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sec\irities  business.  The  amendment 
also  will  allow  dealers,  after  this  two- 
year  period,  to  remove  these  persons 
from  their  list  of  municipal  finance 
professionals. 

C  Contributions  and  Other  Payments 
Made  to  Political  Parties 

Contributions  to  political  parties  do 
not  trigger  rule  G-37's  prohibition  on 
business.  Such  contributions,  however, 
are  subject  to  the  rule's  recordkeeping 
and  reporting  provisions,  as  set  forth  in 
rule  G-8(a)(xvi).  These  disclosure 
requirements  are  intended  to  help 
ensure  that  dealers  do  not  circumvent 
the  prohibition  on  business  in  the  rule 
by  indirect  contributions  to  issuer 
officials  through  contributions  to  state 
or  local  political  parties.  For  example,  if 
a  contribution  to  a  political  party  is 
earmarked  or  known  to  be  provided  to 
an  official  or  officials  of  a  particular 
issuer,  then  the  dealer  would  violate  the 
rule's  proscription  against  indirect 
violations,  thereby  triggering  the  two- 
year  prohibition  on  business  with  that 
issuer. 

Certain  dealers  and  other  industry 
participants  have  notified  the  MSRB 
that  certain  political  parties  currently 
are  engaging  in  fundraising  practices 
which,  according  to  these  political 
parties,  do  not  invoke  application  of 
rule  G-37.  For  example,  some  of  these 
entities  currently  are  urging  dealers  to 
make  payments  to  political  parties 
earmarked  for  expenses  other  than 
pohtical  contributions  (such  as 
administrative  expenses  or  voter 
registration  drives).  Since  these 
payments  would  not  constitute 
"contributions"  under  the  rule,  the 
recordkeeping  and  reporting  provisions 
would  not  apply.  The  MSRB  is 
concerned,  based  upon  this  information, 
that  the  same  pay-to-play  pressures  that 
motivated  the  Board  to  adopt  rule  G-37 
may  be  emerging  in  connection  with  the 
fundraising  practices  of  certain  political 
parties  described  above. 

The  purpose  of  those  disclosure 
requirements  in  rule  G-37  pertaining  to 
political  parties  is  to  ensure  that  funds 
contributed  to  political  parties  by 
dealers,  Political  Action  Committees 
("PACs"),  municipal  finance 
professionals  and  executive  officers  do 
not  represent  attempts  to  make  indirect 
contributions  to  issuer  officials,  in 
contravention  of  rule  G-37.  The  rule 
change  approved  today  amends  the 
recordkeeping  and  reporting  provisions 
of  rule  G-37  (as  set  forth  in  rule  G- 
8(a)(xvi))  to  require  dealers  to  record 
and  disclose  all  payments  made  to 
political  parties.  The  term  "payment"  is 
defined  as  any  gift,  subscription,  loan, 
advance  or  deposit  of  money  or 


anything  of  value.  This  definition  is 
derived  from  the  definition  of 
"contribution"  in  rule  G-37(g)(i).  but 
does  not  include  the  limits  on  the 
purposes  for  which  such  money  is 
given,  as  currently  set  forth  in  the 
definition  of  contribution. 

Thus,  the  amendment  will  require 
dealers  to  record  and  report  any 
payments  to  political  parties  by  dealers. 
PACs.  municipal  finance  professionals 
and  executive  officers,  regardless  of 
whether  those  payments  constitute 
contributions.  These  disclosure 
requirements  are  intended  to  assist  in 
severing  any  connection  between 
payments  to  political  parties  and  the 
awarding  of  municipal  securities 
business.  The  amendment  is  not 
intended  to  restrict  the  personal 
volunteer  work  of  municipal  finance 
professionals  for  political  parties. 

D.  Definition  of  Issuer 

Under  rule  G-37.  the  term  "issuer"  is 
defined  as  any  governmental  issuer ' 
specified  in  Section  3(a)(29)  of  the  Act 
(i.e.,  a  state  or  any  political  subdivision 
thereof,  or  any  agency  or 
instrumentality  of  a  state  or  any 
pohtical  subdivision  thereof,  or  any 
municipal  corporate  instrumentality  of 
one  or  more  states)  and  the  issuer  of  any 
separate  security,  including  a  separate 
security  as  defined  in  Rule  3b-5  under 
the  Act.  In  most  instances,  the  issuers  of 
separate  securities  are  corporate  obligors 
of  industrial  revenue  bonds  and  bank 
issuers  of  letters  of  credit. 

As  noted  above,  rule  G-37  was 
adopted  in  order  to  cleanse  the 
municipal  securities  market  of  pay-to- 
play  pressures.  However,  pay-to-play 
pressures  do  not  exist  when  the  issuer 
of  a  separate  security  is  a  corporate 
obligor  of  industrial  revenue  bonds  or  a 
bank  issuer  of  a  letter  of  credit.  The 
Board  itself  recognized  this  when  it 
noted  in  its  May  1994  Q  &  A  that,  when 
filing  Form  G-37.  dealers  do  not  have  to 
include  corporate  issuers  in  industrial 
development  bond  issues  because  no 
contributions  (as  defined  in  rule  G-37) 
would  be  made  to  such  corporations." 
Therefore,  the  rule  change  amends  the 
rule  G-37  definition  of  issuer  by 
omitting  issuers  of  separate  securities 
from  the  definition  of  issuer. 

III.  Comment  Letters 

A.  Supervisors  of  Municipal  Finance 
Professionals 

Chemical  and  Artemis  express 
unqualified  support  for  designating  as 
municipal  finance  professionals  only 
those  supervisors  of  municipal  finance 
professionals  who  are  also  municipal 
securities  principals  or  municipal 


securities  sales  principals.  The  PSA 
Letter  also  expresses  general  support  for 
this  amendment.  The  Edwards  Letter 
expresses  support  for  the  views 
expressed  in  the  PSA  Letter;  therefore. 
Edwards  generally  supports  this 
amendment. 

Schwartz  opposes  this  amendment. 
The  Schwartz  Letter  asserts  that  the 
amendment  wauld  "open  a  loophole 
further"  because  political  fundraising 
has  been  happening  across  departments. 
The  Commission  notes  that  the 
amendment  does  not  purport  to  exclude 
all  supervisors  of  municipal  finance 
professionals.  Furthermore,  the  MSRB 
stated  that  the  amendment  was  designed 
to  cover  situations  in  which  retail  sales 
persons  are  soliciting  municipal 
securities  business  at  the  request  of,  or 
at  least  wi\h  the  knowledge  of,  their 
supervisors. 

The  Arter  &  Hadden  Letter  also 
expresses  opposition  to  this 
amendment.  The  Arter  &  Hadden  Letter 
reasons  that  the  supervisor  of  a  retail 
sales  person  involved  in  municipal 
securities  solicitation  activity  may  not 
be  involved  in  supervising  that  person's 
solicitation  activity.  The  Arter  & 
Hadden  Letter  argues  that  the  MSRB 
was  correct  to  amend  rule  G-37  so  that 
a  supervisor  of  persons  primarily 
engaged  in  municipal  securities 
representative  activities  or  who  solicit 
municipal  securities  business  is  deemed 
a  municipal  securities  professional  only 
if  that  supervisor  is  also  a  municipal 
securities  principal  or  a  municipal 
securities  sales  principal.  However,  the 
Arter  &  Hadden  Letter  criticizes  the 
proposed  amendment  because,  it 
asserts,  the  MSRB  states  that  it  would 
deem  a  branch  manager  and  a  branch 
manager's  supervisor  to  be  municipal 
finance  professionals  if  a  retail  sales 
person  in  that  branch  office  was 
soliciting  municipal  securities  business. 
Arter  &  Hadden  asserts  that  a  branch 
manager  does  not  have  the  background 
or  expertise  to  supervise  the  solicitation 
activities  of  a  retail  sales  representative; 
therefore,  a  branch  manager  should  not 
be  restricted  in  the  same  manner  as  a 
person  who  does  have  the  background 
and  expertise  to  supervise  the 
solicitation  activities  of  a  retail  sales 
representative.*  2 


'^Pursuant  to  rule  G-37.  a  contribution  is  defined- 
as  "any  gift,  subscription,  loan  adrance,  or  deposit 
of  money  or  anything  of  value  made:  (A)  for  the 
purpose  of  influencing  any  election  for  federal,  state 
or  local  office;  (B)  for  payment  of  debt  incurred  in 
connection  with  any  such  election:  or  (C)  for 
transition  or  inaugural  expenses  incurred  by  the 
successful  candidate  for  state  or  local  office."  Thus, 
by  definition,  any  funds  given  to  corporate  issuers 
would  not  constitute  a  "contribution",  since  such 
corporations  are  not  the  issuers  or  issuer  officials 
contemplated  by  the  rule. 


Smith  Barney  also  opposes  this 
amendment.  The  Smith  Barney  Letter 
objects  to  the  MSRB  deeming  a  branch 
manager  and  a  branch  manager's 
supervisor  to  be  municipal  finance 
professionals  if  a  retail  sales  person  in 
that  branch  office  was  soficiting 
municipal  securities  business.  It  notes 
that  the  MSRB  is  concerned  about 
situations  in  which  retail  sales  persons 
are  soliciting  municipal  securities 
business  at  the  request  of,  or  at  least 
vdth  the  knowledge  of,  their 
supervisors;  Smith  Barney  does  not 
consider  those  reasons  sufficient  to 
justify  the  apparent  breadth  of  the 
amendment.  Smith  Barney  states  that  a 
simpler  approach  would  be  to  interpret 
solicitation  as  asking  others  to  solicit, 
and  that  the  MSRB  should  not  be 
concerned  about  supervisors  who 
simply  know  that  their  sales  persons  are 
soliciting  municipal  securities  business. 
The  Commission  believes  that,  while 
Smith  Barney  may  be  correct  in  theory, 
as  a  practical  matter.  Smith  Barney's 
solution  will  make  enforcement  of  the 
rule  much  more  difficult.  It  tjeheves  that 
the  practical  diificulties  of  enforcing  the 
rule  if  it  were  amended  as  Smith  Barney 
suggests  outweigh  any  compliance 
burdens  imposed  by  the  amendment. 
The  Commission  thus  believes  that  the 
need  for  a  prophylactic  provision  also 
outweighs  the  concerns  expressed  by 
Arter  &  Hadden  concerning  the  burden 
imposed  upon  branch  managers.'' 

B.  Designation  as  a  Municipal  Finance 
Professional 

Chemical  and  Artemis  also  express 
support  for  requiring  each  person 
designated  by  a  dealer  as  a  municipal 
finance  professional  to  retain  this 
designation  for  two  years  after  the  last 
activity  or  position  which  gave  rise  to 
the  designation.  The  Chemical  Letter 
states  that  the  two  year  designation 
period  matches  the  two  year 
disqualification  length  contained  in  rule 
G-37(b)  and  provides  clarity. 

NBD  opposes  this  amendment.  NBD 
states  that  this  amendment  will  create 
an  imdue  reporting  burden  and  would 
be  imworkable  from  a  supervisory 
standpoint.  The  NBD  Letter  reasons  that 
if  the  designated  municipal  finance 
professional  left  the  firm  at  which  the 
professional  engaged  in  the  activity  that 
gave  rise  to  the  designation,  then  that 
firm  no  longer  would  maintain  any 
supervisory  control  over  that  individual, 
and  therefore,  any  political  activities  of 
the  individual  would  no  longer  benefit 
that  firm  and  would  be  impossible  to 


"The  Commission  notes  that  the  amendment 
does  not  add  any  compliance  burden  that  is  not 
imposed  under  the  current  vecsion  of  rule  G-37 


monitor.  The  NBD  Letter  also  argues 
that  if  an  employee  is  transferred  to 
another  department,  then  supervisory 
authority  is  severed.  NBD  regards  it  as 
"unlikely"  that  an  employee  would  be 
transferred  to  another  department  in 
order  to  circumvent  rule  G-37. 
With  respect  to  the  issue  of 
monitoring  municipal  finance 
professionals  who  have  left  a  firm,  the 
Commission  notes  that  rule  G-37  does 
not  require  a  firm  to  monitor  the 
activities  of  a  municipal  finance 
professional  that  it  no  longer  employs. 
With  respect  to  the  issue  of  whether  a 
firm  receives  any  continuing  benefits 
from  a  municipal  finance  professional 
no  longer  employed  by  that  firm,  the 
Commission  believes  that  whether  or 
not  a  firm  benefits  from  the  poUtical 
activities  of  an  individual  that  ocau 
after  the  individual  leaves  the  firm,  or 
is  transferred,  a  firm  may  continue  to 
enjoy  the  benefits  that  flow  from  that 
employee's  activities  even  after  that 
employee  left  the  firm  or  was 
transferred.  Rule  G-37  reflects  a 
reasoned  judgment  that  certain  activities 
may  corrupt  die  awarding  of  municipal 
securities  business,  not  only  at  the  time 
of  the  activity,  but  for  a  certain  period 
of  time  thereafter. 

C.  Miscellaneous  Comments 

Chemical  and  Artemis  expressed 
support  for  the  remainder  of  the  rule 
change. 

The  PSA  believes  that  the  MSRB 
should  further  amend  rule  G-37  to: 

•  establish  a  threshold  percentage  of 
commissions  below  which  a  registered 
representative  would  not  be  considered 
a  municipal  finance  professional; 

•  establish  guidelines  concerning 
how  frequently  they  must  review  their 
records  to  identify  registered 
representatives  as  municipal  finance 
professionals; 

•  clarify  that  die  MSRB  will  not 
retroactively  apply  the  municipal 
finance  professional  designation  to 
persons  who  were  not  initially 
identified  by  the  broker,  dealer  or 
municipal  securities  dealer  as  a 
registered  representative,  but 
subsequently  engage  in  activities  that 
would  trigger  appUcation. 

•  codify  procedures  for  brokers, 
dealers  and  municipal  securities  dealers 
to  follow  to  ensure  that  municipal 
finance  professionals  are  being 
identified. 

The  Commission  believes  that  the 
MSRB  may  address  these  comments  in 
the  context  of  a  separate  proposed  rule 
change  filed  with  the  Commission.  It 
does  not  believe  that  these  comments 
must  be  addressed  in  the  context  of  this 
rule  change. 


IV.  Discussion  and  Findings 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15B(b)(2)(C) '«  of  the  Act, 
which  provides  that  the  Board's  rules 
shall  be  designed  to  prevent  fi^udulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  &«e  and 
open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
believes  that  the  rule  change  is  in  the 
public  interest  and  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities  in  that  the 
amendments:  (i)  tailor  the  appfication  of 
rule  G-37  to  those  persons  who  may  be 
in  a  position  to  make  political 
contributions  for  the  purpose  of 
inQuencing  the  awarding  of  municipal 
securities  business  by  issuer  o^icials; 
(ii)  require  disclosure  of  certain 
pajmients  which  may  have  the  effect  of 
influencing  the  awarding  of  municipal 
securities  business;  and  (iii)  eliminate 
the  restrictions  imposed  by  rule  G-37 
with  respect  to  certain  transactions  and 
practices  which  are  not  likely  to 
influence  the  awarding  of  municipal 
securities  business  by  issuer  officials. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act.  that  File  No. 
SR-MSRB-94-14  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-3(aMl2). 
Jonathan  G.  Katz. 
Secretary. 

[PR  Doc.  95-6029  Filed  3-10-95;  8:45  ami 
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[Rel.  Na  IC-20941;  No.  612-0232] 

Security  Benefit  Ufe  Insurance 
Company,  et  aL 

March  6, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Apphcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Security  Benefit  Life 
Insurance  Company  ("SBL"),  T.  Rowe 
Price  Variable  Annuity  Account  ("SBL 
Separate  Account").  Pioneer  National 
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Life  Insurance  Company  ("SBL-NY," 
together  with  SBL,  the  "Insurance 
Companies"),  T.  Rowe  Price  Variable 
Annuity  Account  of  First  Security 
Benefit  Life  Insurance  and  Annuity 
Company  of  New  York  ("NY-Separate 
Account,"  together  with  SBL  Separate 
Account,  the  "Accounts")  and  T.  Rowe 
Price  Investment  Services,  Inc. 
("Investment  Services"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c) 
granting  exemptions  from  the  provisions 
of  Sections  26(a)(2)(C)  and  27(c)(2),  and 
pursuant  to  Section  11  approving  the 
terms  of  a  payment  arrangement. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  (1)  pursuant  to  Section 
6(c)  of  the  1940  Act.  permitting  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of:  (a)  the 
Accounts  in  connection  with  the  offer 
and  sale  of  certain  variable  annuity 
contracts  ("Current  Contracts");  (b)  the 
Accounts  in  connection  with  the 
issuance  of  variable  annuity  contracts 
that  are  substantially  similar  in  all 
material  respects  to  the  Current 
Contracts  ("Future  Contracts,"  together 
with  Current  Contracts,  the 
"Contracts");  and  (c)  any  other  separate 
account  established  in  the  future  by  the 
Insurance  Companies  in  connection 
with  the  issuance  of  Contracts;  and  (2) 
pursuant  to  Section  11  of  the  1940  Act, 
approving  the  terms  of  a  payment 
arrangement  involving  certain  mutual 
funds  and  variable  annuity  contracts. 
FtLINQ  DATE:  The  application  was  fried 
on  September  16, 1994,  and  amended 
on  February  3, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  31.  1995,  and 
shoukl  be  accompanied  by  proof  of 
service  on  AppHcants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Roger  K.  Viola,  Esq., 
Security  Beneht  Life  Insurance 
Company.  700  Harrison  Street,  Topeka. 
Kansas  66636.  and  Nancy  M.  Morris. 
Esq..  T.  Rowe  Price  Investment  Services. 
Inc..  100  East  Pratt  Street.  Baltimore. 


Maryland  21202.  Copies  of  Jeffrey  S. 
Puretz,  Esq.,  Dechert  Price  &  Rhoads, 
1500  K  Street,  N.W.,  Suite  500, 
Washington.  D.C.  20005  and  Steven  B. 
Boehm,  Esq.,  Sutherland,  Asbill  & 
Brennan,  1275  Pennsylvania  Avenue, 
N.W.,  Suite  800,  Washington,  D.C. 
20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kirchoff,  Senior  Attorney,  or 
Wendy  Friedlander,  Deputy  Chief,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  SBL  is  a  mutual  Ufe  insurance 
company  organized  under  the  laws  of 
the  State  of  Kansas.  SBL-NY  is  a 
domestic  stock  life  insurance  company 
organized  under  the  laws  of  the  State  of 
Kansas.  All  of  SBL-NY's  outstanding 
stock  is  owned  by  Pioneer  National 
Corporation,  a  Kansa'^  corporation 
("PNC"),  which  is  a  wholly-owned 
subsidiary  of  Security  Benefit  Group, 
Inc..  ("SBG"),  a  wholly-owned 
subsidiary  of  SBL.  SBL-NY  will  be 
merged  into  a  newly-formed  New  York 
insurance  company  in  the  near  future 
with  the  resulting  entity  to  be  named 
the  "First  Security  Benefit  Life 
Insurance  and  Annuity  Company  of 
New  York"  for  the  purpose  of  marketing 
a  form  of  the  Contracts  in  New  York. 

2.  The  Accounts  are  separate 
investment  accounts  established  by  the 
Insurance  Companies  for  the  purpose  of 
investing  purchase  payments  received 
under  the  Contracts.  Each  of  the 
Accounts  is  a  unit  investment  trust 
which  has  filed  a  registration  statement 
on  Form  N-4  under  the  Securities  Act 
of  1933  to  register  the  offering  of  the 
Contracts. 

Each  Account  is  currently  divided 
into  five  Subaccounts  that  will  invest 
exclusively  in  shares  of  the 
corresponding  portfoUo  of  one  of  the 
following  mutual  funds:  (1)  T.  Rowe 
Price  International  Series,  Inc.;  (2)  T. 
Rowe  Price  Equity  Series,  Inc.;  and  (3) 
T.  Rowe  Price  Fixed  Income  Series,  Inc. 
(collectively  the  "Funds").  Each  of  the 
Funds  is  a  Maryland  corporation  and  is 
currently  registered  under  the  1940  Act 
as  an  open-end  management  investment 
company.  The  shares  of  the  Funds  are 
purchased  by  the  Insurance  Companies 
for  the  Subaccounts  at  the  Fund's  net 
asset  value  per  share. 

The  Insurance  Companies  may  in  the 
future  establish  additional  separate 


accounts  to  support  variable  annuity 
contracts  substantially  similar  in  all 
material  respects  to  the  Contracts. 

3.  T.  Rowe  Price  Associates.  Inc.  ("T 
Rowe  Price")  serves  an  investment 
adviser  to  each  Fund,  except  the  T. 
Rowe  Price  International  Series.  Inc 
Rowe  Price-Fleming  International.  Inc. 
("Price-Fleming"),  an  affiliate  of  T. 
Rowe  Price,  serves  as  investment 
adviser  to  the  T.  Rowe  Price 
International  Services.  Inc.  Each  of  T 
Rowe  Price  and  Price-Fleming  is 
registered  with  the  Commission  as  an 
investment  adviser  pursuant  to  the 
Investment  Advisers  Act  of  1940. 

4.  Investment  Services  will  be  the 
principal  underwriter  of  the  Contracts. 
Investment  Services  is  a  vvhollv  -owned 
subsidiary  of  T.  Rowe  Price.  Investment 
Services  is  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  and  is  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 
Investment  Services  receives  no 
compensation  for  acting  as  principal 
underwriter  under  distribution 
agreements  with  the  Insurance 
Companies.  Investment  Services  also  is 
the  distributor  of  shares  of  the  T  Rowe 
Price  Public  Funds,  currently  consisting 
of  36  open-end  managertient  investment 
companies.  Each  such  fund  is  offered 
directly  to  the  public  and  is  managed  by 
T.  Rowe  Price,  Price  Fleming,  or  an 
affiliate  thereof 

5.  The  Contracts  are  available  for 
purchase  as  non-tax  qualified  retirement 
plans.  The  Contracts  are  also  eligible  for 
use  in  connection  with  tax  qualified 
retirement  plans  that  meet  the 
requirements  of  Sections  403(b)  and  408 
of  the  Internal  Revenue  Code  of  1986.  as 
amended  (the  "Code").  The  minimum 
initial  premium  is  $10,000  ($5,000  if 
made  pursuant  to  an  automatic 
investment  program)  to  purchase  a 
Contract  in  connection  with  a  non-tax 
qualified  retirement  plan  and  $2,000 
($25  if  made  pursuant  to  an  automatic 
investment  program)  to  purchase  a 
Contract  in  connection  with  a  qualified 
plan.  Subsequent  premium  payments 
are  flexible,  although  they  must  be  for 

at  least  $1,000  ($200  if  made  pursuant 
to  a  automatic  investment  program)  for 
Contracts  purchased  in  connection  with 
a  non-tax  qualified  retirement  plan,  and 
S500  ($25  if  made  pursuant  to  an 
automatic  investment  program)  for 
Contracts  purchased  in  connection  with 
a  tax  qualified  plan.  The  Insurance  - 
Companies  may  reduce  the  minimum 
premium  requirements  under  certain 
circumstances,  such  as  for  group  or 
sponsored  arrangements 

6.  Premiums  that  are  intended  to 
accumulate  on  a  variable  basis  mav  be 
allocated  to  one  or  more  of  the 


Subaccounts  of  the  Accounts  with 
respect  to  the  Contracts.  Premiums  that 
are  allocated  to  a  Subaccount  are 
invested  exclusively  in  shares  of  the 
corresponding  portfolio  of  the  Funds. 
Amounts  held  in  a  Subaccount  will 
increase  or  decrease  in  dollar  value 
depending  on  the  investment 
performance  of  the  corresponding 
portfolio  of  the  Fund  in  which  the 
Subaccount  invests.  The  Owner  bears 
the  investment  risk  for  amounts 
allocated  to  a  Subaccount. 

Premiums  that  are  intended  to 
accumulate  on  a  fixed  basis  may  be 
allocated  to  the  Insurance  Company's 
Fixed  Account.  Amounts  allocated  to 
the  Fixed  Account  earn  interest  at  a 
guaranteed  annual  effective  rate  of  at 
least  3%,  compounded  daily. 

7.  Contract  owners  may  change  the 
allocation  of  Contract  Value  up  to  six 
times  a  year.  Additional  changes  in 
allocation  may  be  made  under 
allocation  programs  made  available  in 
connection  with  the  Contracts.  Contract 
owners  may  make  partial  withdrawals 
within  limits  and  surrender  their 
Contracts  at  any  time  before  the  annuity 
date.  Each  partial  withdrawal  must  be 
for  at  least  $500  and,  after  the 
withdrawal,  the  remaining  value  in  the 
Contract  must  be  at  least  $2,000. 

8.  Contract  owners  may  apply  their 
X)ontract  Value  to  any  of  the  several 

annuity  options  offered  under  the 
Contracts.  Both  fixed  and  variable 
options  are  available. 

9.  The  Contracts  also  provide  for  the 
payment  of  a  death  benefit.  If  the  Owner 
(or  Annunitant,  if  the  Owner  is  not  a 
natural  person)  dies  during  the 
Accumulation  Period,  the  Insurance 
Companies  will  pay  death  benefit 
proceeds  to  the  Beneficiary  upon  receipt 
of  due  proof  of  the  Owner's  death  and 
instructions  regarding  payment  to  the 
Beneficiary. 

10.  The  cieath  benefit  proceeds  will  be 
the  death  benefit  reduced  by  any 
outstanding  Contract  debt  and  any 
uncollected  premium  taxes.  If  the 
Owner  dies  during  the  Accumulation 
Period  and  the  issue  age  of  each  Owner 
was  75  or  yoimger  on  the  date  the 
Contract  was  issued,  the  amount  of  the 
death  benefit  will  be  the  greater  of  (1) 
the  Contract's  value  as  of  the  date  that 
due  proof  of  death  and  instructions 
regarding  payment  are  received  by  an 
Insurance  Company  at  its  Home  Office, 
(2)  the  aggregate  premium  payments 
received  less  any  reductions  caused  by 
previous  withdrawals,  or  (3)  the 
stepped-up  death  benefit.  The  stepped- 
up  death  benefit  is  (a)  the  highest  death 
benefit  on  any  annual  Contract 
anniversary  that  is  both  an  exact 
multiple  of  five  and  occurs  prior  to  the 


oldest  Owner  attaining  age  76,  plus  (b) 
any  purchase  payments  made  since  the 
applicable  fifth  annual  Contract 
anniversary,  less  (c)  any  withdrawals 
since  the  applicable  fifth  annual 
Contract  anniversary.  If  the  Owner  dies 
during  the  Accumulation  Period  and  the 
Contraqt  was  issued  after  age  75,  the 
amount  of  the  death  benefit  will  be  the 
Contract's  value  as  of  the  date  that  due 
proof  of  death  and  instructions 
regarding  payment  are  received  by  an 
Insurance  Company  at  its  Home  Office. 
On  the  death  of  any  Owner  on  or  after 
the  annuity  payout  date,  any  guaranteed 
payments  remaining  unpaid  will 
continue  to  be  paid  to  the  Annuitant 
pursuant  to  the  Annuity  Option  in  force 
at  the  date  of  death.  No  death  benefit 
will  be  paid  if  the  Owner  dies  after  the 
annuity  payout  date. 

11.  The  Insurance  Companies  will 
deduct  a  daily  charge  from  the  assets  of 
the  Accounts  for  mortality  and  expense 
risks  and  costs  assumed  by  them  under 
the  Current  Contracts.  The  mortality  and 
expense  charge  under  the  Current 
Contracts  is  equal  to  an  annual  rate  not 
to  exceed  .55%  of  the  average  daily  net 
assets  of  each  Subaccount  that  funds  the 
Contracts.  The  .55%  charge  consists  of 
approximately  .30%  for  mortality  risk 
and  .25%  for  expense  risk  and  costs. 
This  charge  is  intended  to  compensate 
the  Insurance  Companies  for  certain 
mortality  and  expense  risks  and  costs 
the  Insurance  Companies  assume  in 
offering  and  administering  the  Current 
Contracts  and  in  operating  the 
Accoimts. 

The  mortality  risk  borne  by  the 
Insurance  Companies  is  the  risk  that  the 
persons  on  whose  hves  annuity 
payments  depend,  as  a  group,  will  hve 
longer  than  the  Insurance  Companies' 
actuarial  tables  predict.  In  this  event, 
the  Insurance  Companies  guarantee  that 
annuity  payments  will  not  be  affected 
by  a  change  in  mortality  experience  that 
results  in  the  payment  of  greater  annuity 
income  than  assumed  under  the 
Annuity  Options  in  the  Contract.  The 
Insurance  Companies  also  assume  a 
mortality  risk  in  connection  with  the 
death  benefit  under  the  Contract. 

The  Contracts  do  not  include  charges 
for  administrative  expenses.  All 
administrative  chai;ges  related  to  the 
Contracts  are  paid  by  the  Insurance 
Companies.  The  Insurance  Companies 
expect  a  profit  from  the  mortahty  and 
expense  risk  chai:ge  that  may  be  used  to 
pay  administrative  costs.  The  expense 
risk  borne  by  the  Insurance  Companies 
is  that  the  anticipated  profits  from  the 
mortality  and  expense  risk  charge  will 


be  insufficient  to  pay  for  the 
administrative  expenses.' 

12.  The  mortality  and  expense  risk 
charge  under  the  Current  Contracts  is 
equal  to  an  annual  rate  of  .55%  of  the 
average  daily  net  assets  of  each 
subaccount  that  funds  the  Contracts. 
The  Insurance  Companies  may  issue 
Future  Contracts  writh  a  mortality  and 
expense  risk  charge  not  exceeding 
1.00%. 

13.  The  Insurance  Companies  may 
realize  a  profit  from  this  charge  to  the 
extent  it  is  not  needed  to  cover  mortality 
and  administrative  expenses,  but  the 
Insurance  Companies  may  realize  a  loss 
to  the  extent  the  charge  is  not  sufficient. 
The  Insurance  Companies  may  use  any 
profit  derived  fhjm  this  charge  for  any 
lawful  purpose,  including  payment  of 
any  distribution  expenses. 

14.  Contract  purchasers  and  owners 
may  own  shares  of  a  T.  Rowe  Price 
Public  Fund(s),  and  may  desire  to 
transfer  funds  fitjm  a  T.  Rowe  Price 
F*ublic  Fund(s)  to  a  Contract  as  a 
premium  payment.  In  addition,  Contract 
owners  may  desire  to  invest  proceeds 
from  a  redemption,  withdrawal  or 
surrender  under  the  Contracts  or 
annuity  payments  payable  thereon,  in 
shares  of  a  T.  Rowe  Price  Public 
Fund(s).  Investment  Services  proposes 
to  accommodate  such  investors  with  a 
payment  arrangement  facilitating  such 
transfers.  Use  of  this  arrangement  would 
be  entirely  elective;  no  Contract  owner 
or  purchaser  would  be  required  to  use 
the  payment  arrangement  to  purchase  a 
Contract  or  shares  of  a  T.  Rowe  Price 
PubUc  Fund. 

15.  Because  neither  the  T.  Rowe  Price 
Public  Funds  nor  the  Contracts  impose 
sales  load  charges,  there  is  no 
possibility  that  any  sales  load  would  be 
deducted  in  connection  with  the 
application  of  redemption  proceeds 
from  a  T.  Rowe  Price  PubUc  Fund  to 
premium  payments  on  a  Contract,  or  the 
application  of  redemption  proceeds  or 
annuity  payments  from  a  Contract  to  the 
purchase  of  shares  of  T.  Rowe  Price 
Public  Fund.  However,  applicable 
premium  taxes  may  be  deducted  in 
connection  with  the  first  annuity 
payment  or  the  payment  of  redemption 
proceeds  under  the  Contract. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  AppHcants  request  an  order  of  the 
Commission  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 


'  Applicants  have  undeitaken  to  amend  their 
application  during  the  notice  period  to  include 
these  representations. 
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deduction  of  a  maximum  charge  of 
1.00%  for  the  assumption  of  mortality 
and  expense  risks  from  the  assets  of:  (a) 
the  Accounts  in  connection  with  the 
issuance  of  the  Current  Contracts;  (b) 
the  Accounts  in  connection  with  the 
issuance  of  any  Future  Contracts;  and 
(c)  any  other  separate  account 
established  in  the  future  by  the 
Insurance  Companies  in  connection 
with  the  issuance  of  Future  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  submit  that  their 
request  for  exemptive  relief  for 
deduction  of  a  maximum  1.00% 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Accounts,  or  any  other 
separate  account  established  by  the 
Insurance  Companies  in  the  future,  in 
connection  with  the  issuance  of  Future 
Contracts,  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  the  Insurance  Companies  to  file 
redundant  exemptive  applications, 
thereby  reducing,  the  Insurance 
Companies'  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  the  Insurance 
Companies'  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise.  Further,  if  the  Insurance 
Companies  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  regarding  a  mortality  and 
expense  risk  charge  addressed  in  this 
Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Thus,  Applicants 
believe  that  the  requested  exemptions 
regarding  a  mortality  and  expense  risk 
charge  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  pubhc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 


depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a^ 
reasonable  fee.  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

5.  Applicants  represent  that  the 
maximum  1.00%  mortality  and  expense 
risk  charge  under  the  Contracts  is 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon 
Applicants'  analysis  of  similar  industry 
products,  taking  into  account  such 
factors  as  annuity  purchase  rate 
guarantees,  death  benefit  guarantees, 
other  contract  charges,  the  frequency  of 
charges,  the  administrative  services 
performed  by  the  companies  with 
respect  to  the  contracts,  the  means  of 
promotion,  the  market  for  the  contracts, 
investment  options  under  the  contracts, 
and  the  tax  status  of  the  contracts. 
Applicants  represent  that  the  Insurance 
Companies  will  maintain  at  their  home 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of.  their 
comparative  survey. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge  under  the  Contracts, 
all  or  a  portion  of  such  profit  may  be 
available  to  pay  distribution  expenses. 
The  Insurance  Companies  have 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Accounts  and  the  Contract 
owners.  The  basis  for  that  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  the  Insurance 
Companies  at  their  home  offices  and 
will  be  made  available  to  the 
Commission.  Applicants  represent  that 
Future  Contracts  will  be  offered  only  if 
the  Insurance  Companies  conclude  that 
the  proposed  distribution  financing 
arrangement  will  benefit  such  Future 
Contracts  and  the  Accounts  or  other 
separate  accounts  established  in 
connection  with  their  issuance  and  the 
Contract  owners.  The  basis  for  such 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Insurance  Companies  at  their 
home  offices  and  will  be  made  available 
to  the  Commission.^ 


2  Applicants  have  undertaken  to  amend  their 
application  during  the  notice  period  to  include 
these  representations. 


7.  Applicants  also  represent  that  the 
Accounts  will  invest  only  in  undorlying 
open-end  management  investment 
companies  which  undertake,  in  the 
event  they  should  adopt  a  plan  undor 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors  or 
trustees,  a  majority  of  whom  are  not 
"interested  persons"  of  such  company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act,  formulate  and  approve 
any  such  plan. 

8.  Section  11(a)  of  the  1940  Act  makns 
it  unlawful,  in  relevant  part,  for  a 
registered  open-end  investment 
company  or  any  of  its  principal 
underwriters: 

To  make  or  cause  to  be  made  an  offer  to 
the  holder  of  a  security  of  such  company  or 
of  any  other  open-end  investment  company 
to  exchange  nis  security  for  a  security  in  the 
same  or  another  such  company  on  any  basis 
other  thart  the  relative  net  asset  values  of  the 
respective  securities  to  be  exchanged,  unless 
the  terms  of  the  offer  have  first  been 
submitted  to  and  approved  by  the 
Commission  or  are  in  accordance  with  such 
rules  and  regulations  as  the  Commission  may 
have  prescribed  in  respect  of  such  offers 
which  are  in  effect  at  the  time  such  offer  is 
made. 

9.  Section  11(c)  of  the  1940  Act 
provides  that,  irrespective  of  the  Iwsis  of 
exchange,  subsection  (a)  shall  be 
applicable: 

(1)  to  any  offer  of  exchange  of  any  security 
of  a  registered  ojjen-end  investment  company 
for  a  security  of  a  registered  unit  investment 
trust  •-  *  * :  and  (2)  to  any  type  of  offer  of 
exchange  of  the  securities  of  registered  unit 
investment  trusts  *   *   *  for  the  securities  of 
any  other  investment  company 

10.  The  Commission  has  promulgated 
Rules  lla-2  and  lla-3  under  Section 
11,  each  of  which  permits  the  making  of 
certain  exchange  offers  without  prior 
Commission  approval  provided  that 
specified  conditions  are  met. 

Rule  lla-2  permits  offers  of  exchange 
to  be  made  by  registered  insurance 
company  separate  accounts  to  holders  of 
variable  contracts  supported  by  separate 
accounts  having  the  same  or  an 
affiliated  insurance  company  (ifpositor 
or  sponsor,  provided  that,  with  respect 
to  variable  annuity  contracts,  (1)  the 
exch?mge  is  made  on  the  basis  of  the 
relative  net  asset  values  of  the  securities 
to  be  exchanged  (less  any  administrative 
fee  disclosed  in  the  offering  account's 
registration  statement);  and  (2)  any  sales 
loads  which  may  be  imposed  are 
calculated  and  deducted  in  accordance 
with  the  terms  and  conditions  of  Rule 
lla-2. 

Rule  lla-3  permits  a  fund  or  its 
principal  underwriter  to  make  exchange 
offers  to  shareholders  in  that  fund  or 
another  fund  in  the  same  group  of  funds 


on  a  basis  other  than  net  asset  value. 
The  rule  permits  the  imposition  of 
certain  sales  loads  and/or  other  fees  in 
connection  with  the  exchange,  provided 
that  (1)  any  administrative  fee  or 
scheduled  variation  thereof  is  applied 
uniformly  to  all  security  holders  of  the 
specified  class;  (2)  any  redemption  fee 
or  scheduled  variation  thereof  is  applied 
imiformly  and  does  not  exceed  the 
redemption  fee  applicable  to  the 
redemption  of  the  exchanged  security  in 
the  absence  of  an  exchange;  (3)  atiequate 
disclosure  is  made  with  respect  to  the 
fees  I'^^rged  and  the  limitations  and  any 
rights  of  itrmination  applicable  to  an 
exchange  offer;  and  (4)  sales  loads  are 
calculated  and  deducted  in  accordance 
with  the  terms  and  conditions  of  Rule 
lla-3. 

Rule  1  la-2  thus  permits  offers  of 
exchange  between  insurance  company 
separait'  accounts  having  the  same  or 
affiliated  depositor  or  sponsor  and  Rule 
lla-3  permits  certain  exchange  offers 
between  fijnds  in  the  same  group  of 
funds.  However,  neither  rule  permits 
exchanges  between  a  publicly-offered 
management  investment  company  and  a 
separate  account. 

11.  Applicants  state  that,  because 
neither  the  T.  Rowe  Price  Public  Funds 
nor  the  Contracts  impose  sales  load 
charges,  no  sales  load  will  be  deducted 
ii.  connection  with  the  application  of 
redeiiiption  proceeds  from  a  T.  Rowe 

Pi  ice  Public  Fund  to  premium  payments 
on  1  Contract,  or  the  application  of 
redemption  prcceods  or  annuity 
payme.its  from  a  Contract  to  the 
pi!r.':;hase  of  shares  ol  T.  Rowe  Price 
PublicFund.  Thus,  there  is  no 
poasibiiity  of  the  abuse  contemplated  by 
SfCtion  1  i(a)  {i.e..  oi'fers  of  exchange 
mddo  solely  for  the  purpose  of  assessing 
additional  soiling  charges).  The 
payment  arrangtmcnt  is  consistent  with 
the  intent  and  purposes  of  Rules  lla-2 
find  lla-3  and  would  satislS'  the 
( o[-.ditions  established  by  those  rules  if 
the  Applicants  were  eligible  to  rely  on 
them. 

12.  Applicants  believe  that  exemptive 
relief  is  necessary,  appropriate  and  fully 
consistent  with  the  purpose  of  Section 

1 1  of  the  1940  Act.  and  that  the 
payment  arrangement  would  not  result 
in  any  of  the  abuses  the  section  was 
enacted  to  prevent.  The  payment 
arrangement  provides  substantial 
benefits  to  Contract  purchasers  and 
owners  by  providing  a  convenient 
means  of  making  premium  payments 
and  of  investing  proceeds  from  a 
redemption,  withdrawal  or  surrender 
under  the  Contracts.  The  payment 
arrangement  is  consistent  with  the 
protection  of  investors  and  with  the 


purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management.,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

IFR  Doc,  95-6030  Filed  3-10-95;  8:45  am) 
BILUNG  CODE  801(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airbus  Industrie  Proposal  To  Establish 
a  Maximum  Passenger  Capacity  for  the 
Model  A321  Airplane  Without  Conduct 
of  a  Full-Scale  Evacuation 
Demonstration;  Public  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
pu'olic  meeting  which  is  being  he'd  by 
the  Federal  Aviation  Administration 
(FAA)  for  the  purpose  of  soliciting  and 
reviewing  information  from  the  pubhc 
on  a  proposal  by  Airbus  Industrie  to 
establish  a  maximum  p3s.sengf»r  capacity 
for  the  m.^dei  A321  airplane  without 
conduct  of  a  full-scale  evacuation 
demonstration.  Interested  parties  are 
invited  to  make  presentations  or  submit 
material  for  the  record. 
DATES:  The  public  meeting  is  scheduled 
for  Friday.  April  14, 1995.  On-site 
registration  will  begin  at  7:30  a.m.,  and 
the  public  meeting  will  begin  at  8:30 
a.m. 

REGISTRATION:  Persons  planning  to 
attend  the  public  meeting  should 
preregister  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information. 
Arrangements  for  oral  presentations 
must  be  made  by  March  25.  1995. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Inn,  SeaTac 
International  Airport,  17338 
International  Blvd.,  Seattle,  Washington 
98188. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Gardlin,  FAA,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  VVA 
98055-4056;  telephone  (206) 227-2136. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  public  meeting  to  be  held  on  April  14, 
1995  at  the  Holiday  Inn,  SeaTac 
International  Airport  in  Seattle, 
Washington.  The  purpose  of  this 
meeting  is  to  hear  comments  from  the 
general  public  regarding  a  proposal  by 
Airbus  Industrie  to  establish  the 
maximum  passenger  capacity  for  the 
A321  airplane,  without  conduct  of  a 
full-scale  evacuation  demonstration. 
This  proposal  includes  utilization  of 
previous  full-scale  evacuation  data  from 
a  similar  airplane  model,  in 
combination  with  partial  evacuation 
testing  and  analysis.  This  approach 
would  represent  a  departure  from 
previous  FAA-approval  methods  for 
new  airplane  models,  although  the 
European  Joint  Aviation  Authorities 
have  already  approved  the  airplane 
using  this  method.  The  A321  is  a 
derivative  of  the  A320  airplane,  and 
includes  replacement  of  the  two  Type  III 
overwing  exits  with  two  pairs  of 
improved  Type  I  exits.  While  this 
subject  is  being  addressed  by  the 
Emergency  Evacuation  Issues  Group  of 
the  Aviation  Rulemaking  Advisory 
Committee  (.ARAC),  that  group  has  not 
yet  reached  a  consensus  on  the 
procedures  to  follow  in  such  a  case.  In 
the  absence  of  a  formal  recommendation 
from  AR;\C,  the  F.AA  is  inviting  the 
intf.res'ed  public  to  comment  on  the 
Airbus  proposui.  The  FAA  will  consider 
information  presented  at  the  public 
meeting  in  the  course  of  making  its 
decision  on  the  acceptahi'lty  of  the 
Air'ius  propnsol. 

'Ihe  af-;enda  lor  'he  meclinE  will 
include: 

Regulatory  Bnckgroumi 
Ceitilicaiion  Test  Procedures 
Airbus  Presentation  of  Proposed 

Compliance  Method 
Presentations  from  the  Public 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

Requests  To  Be  Heard 

Persons  planning  to  present  data  or    ' 
comments  at  the  public  meeting  are 
requested  to  provide  the  FAA  an 
abstract  of  their  presentation  by  March 
25,  1995.  The  abstract  should  include  an 
estimate  of  the  time  needed  to  make  the 
presentation,  and  should  be  mailed  to 
the  person  identified  earlier  in  this 
notice  as  the  contact  for  further 
information.  Following  each 
presentation,  a  discussion  period  will  be 
allowed  and  all  persons  will  be  given 
the  opportunity  to  open  discussions  on 
the  presentation. 
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Public  Meeting  Procedures 

Hotel  room  reservations  should  be 
made  in  advance.  A  block  of  rooms  has 
been  reserved  at  the  Holiday  Inn, 
SeaTac  at  a  single  room  rate  of  $74.00 
plus  tax.  Persons  wishing  to  attend  the 
public  meeting  are  encouraged  to  make 
reservations  by  March  23. 1995,  by 
contacting  the  Hotel  direct  at  206-248- 
1000.  Be  sure  to  identify  yourself  as  an 
FAA  public  meeting  attendee  to  receive 
this  special  rate. 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  which  are 
established  to  facilitate  the  workings  of 
the  meeting. 

1.  The  meeting  will  be  open  on  a 
space  available  basis  to  all  persons 
registered.  If  practicable,  the  meeting 
will  be  accelerated  to  enable 
adjournment  in  less  than  the  time 
scheduled. 

2.  The  meeting  will  be  recorded  by  a 
court  reporter.  Anyone  iflterested  in 
purchasing  the  transcript  should  contact 
the  court  reporter  directly.  A  copy  of  the 
court  reporter's  transcribe  will  be 
docketed. 

3.  The  FAA  will  consider  all  materials 
presented  at  the  meeting  by 
participants.  Position  papers  and  other 
handout  material  may  be  accepted  at  the 
discretion  of  the  chairperson.  Enough 
copies  should  be  provided  for 
distribution  to  all  conference 
participants.  * 

4.  Statements  made  by  FAA 
participants  at  the  meeting  will  not  be 
taken  as  expressing  final  FAA  positions. 

Issued  in  Renton,  Washington,  on  March  3. 
1995. 

Darrell  M  Pederson. 
Acting  Manager.  Transport  Airplane 
Dinx:torate.  Aircraft  Certification  Servku, 
ANM-100. 

(PR  Doc.  95-5872  Filed  3-10-95:  8:45  am] 
BILUMO  CODE  4910-1  }-M 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMAfiY:  The  FHWA  announces  a 
public  meeting  of  the  National  Motor 
Carrier  Advisory  Committee.  The 
Committee  acts  in  an  advisory  capacity 
to  the  Federal  Highway  Administrator. 
It  makes  reconmiendations  intended  to 
improve  the  safety  and  productivity  of 
the  motor  carrier  industry  and  the 
effectiveness  of  the  FH\VA"s  programs 
and  policies.  The  Committee  reviews 


research  projects,  regulations,  and 
programs  including  those  involving 
commercial  motor  vehicle  licensing  and 
taxation,  uniformity,  and  safety.  The 
focus  of  the  meeting  will  be  issues  and 
concerns  of  the  motor  carrier 
community,  including:  (1)  Regulatory 
Updates.  (2)  Overview  of  the  Truck  and 
Bus  Safety  Summit,  and  (3)  Intelligent 
Transportation  Systems. 
DATES:  The  meeting  will  be  from  8:30 
a.m.  to  4:30  p.m.  on  April  4.  1995.  and 
from  8:30  a.m.  to  12:00  p.m.  on  April  5. 
1995. 

ADDRESSES:  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Room  2201.  Washington.  DC, 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Rea,  HMT-2,  Room  3103,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590;  (202)  366-1724. 

Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday, 
except  for  Federal  holidays. 

(23  U.S.C  315:  49  CFR  1.48) 
Issued  on:  March  7. 1995. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 
IFR  Doc.  95-6059  Filed  3-10-95;  8:45  ami 
BILUNG  CODE  491(>-22-P 


[FHWA  Docket  No.  95-4] 

Highway  Investment  Needs  at  and 
Approaching  International  Ports  of 
Entry 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  document  requests 
comments  on  a  study  of  highway 
investment  needs  at  and  approaching 
international  ports  of  entry.  This  study 
would  supplement  an  earlier  report  on 
international  ports  of  entry  and 
transportation  corridors  for  North 
American  trade  which  the  Department 
of  Transportation  (DOT)  submitted  to 
the  Congress  in  January  1994.  in 
accordance  with  sections  1089  and  6015 
of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Pub.  L.  102-240. 105  Stat. 
1914.  The  Congress  has  asked  the 
FHWA  to  conduct  a  study  to  review  its 
distribution  of  funds  to  border  regions, 
to  develop  and  report  recommendations 
to  improve  the  distributions  of  such 
funds,  to  give  high  priority  to  the 
transportation  needs  of  border  regions, 
and  to  work  with  State  and  local 
governments  in  border  regions 
(including  requests  for  information 
about  funding  distribution)  to  assist 


them  with  plamiing.  This  will  be  a  two- 
part  study.  The  States  have  asked  for  the 
expansion  of  this  study  to  include  other 
international  ports  of  entry.  This  will  be 
the  second  study  conducted  by  the 
FHWA. 

DATES:  Comments  must  be  received  on 
or  before  April  1,  1995.  for  inclusion  in 
part  one  of  the  report  to  the  Congress  on 
international  border  crossing  ports  of 
entry;  on  or  before  July  31.  1995,  for  the 
second  part  of  the  border  crossing 
report;iiand  by  September  1.  1995,  for  a 
subsequent  report  which  will  cover 
other  maritime,  rail,  air,  and  intermodal 
international  ports  of  entry.  This  docket 
will  remain  open  indefinitely  to  accept 
comments  on  the  reports  after  they  are 
issued. 

ADDRESSES:  Submit  written,  signed 
comments  to  the  FHWA  Docket  No.  95- 
4.  Federal  Highway  Administration. 
Room  4232.  HCC-10.  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW  . 
Washington  DC  20590.  Interested 
parties  are  requested  to  identify 
themselves  for  inclusion  on  a  mailing 
list  for  future  notifications  concerning 
the  study  by  providing  their  names  and 
mailing  addresses  to  the  above  docket. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  e.xcept  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Esther  Strawder,  Office  of  Policy 
Development,  Federal  Highway 
Administration  (HPP-22),  400  Seventh 
Street,  SW.,  Washington.  DC.  20590. 
Attention:  Highway  Investment  Study 
(telephone  202/366-6949,  fax  202/366- 
3297). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  conference  report  (H.R.  Conf. 
Rep.  No.  752.  103d  Cong..  2d  Sess. 
(1994))  of  the  Department  of 
Transportation's  Appropriations  Act  for 
Fiscal  Year  1995  (Pub.  L.  103-331.  108 
Stat.  2471)  includes  a  discussion  of  and 
requirements  related  to  infrastructure 
issues  of  the  border  regions. 

The  congressional  report  references 
an  earlier  report  prepared  by  the  FHWA 
and  submitted  by  the  Secretary  of 
Transportation  to  the  Congress  in 
January  1994,  in  accordance  with 
section  1089,  Feasibility  of  International 
Border  Highway  Infrastructure 
Discretionary  Program,  and  section 
6015,  Border  Crossings,  of  the  ISTEA. 
The  report  is  entitled  "Assessment  of  • 
Border  Crossings  and  Transportation 


;■«••*- Vti  - -Corridors  ior  North  American  Trade."  A 
copy  of  the  Executive  Summary  of  the 
Report  follows  as  background.  A  list  of 
the  detailed  reports  which  resulted  from 
that  study  and  are  available  from  the 
National  Technical  Information  Service 
is  also  included. 

In  the  conference  report.  Congress  has 
asked  the  FHWA  to  review  its 
distribution  of  funds  to  border  regions, 
-     including  reexamination  of  a  dedicated 
border  infrastructure  investment 
program;  to  develop  and  report 
recommendations  to  improve  the 
distribution  of  such  hinds;  to  givehigh 
priority  to  the  transportation  needs  of 
border  regions,  and  to  work  with  State 
and  local  governments  in  border 
regions,  including  requests  for 
information  about  funding  distribution, 
to  assist  them  with  plaiming.  The  House 
Appropriations  Committee  requested 
the  recommendations  to  improve  the 
distribution  of  the  funds  by  May  1 , 
1995.  A  draft  of  that  report  is  expected 
to  be  completed  by  March  1, 1995.  A 
second  phase  addressing  broader  issues 
and  including  international  ports  of 
entry  will  be  completed  by  the  end  of 
calendar  year  1995. 

Through  the  American  Association  of 
Highway  and  Transportation  Officials 
Planning  Committee,  the  States  will  be 
working  with  the  FHWA  to  develop  the 
data  to  address  these  congressional 
concerns  for  the  land  border  crossing 
and  the  highway  infrastructure 
investment  issues  associated  with  all 
international  ports  of  entry.  Comments 
must  be  received  on  or  before  April  1, 
1995,  for  inclusion  in  part  one  of  the 
report  to  the  Congress  on  international 
border  crossing  ports  of  entry;  on  or 
before  July  31,  1995,  for  the  second  part 
of  the  border  crossing  report;  and  by 
September  1, 1995.  for  a  subsequent 
report  which  will  cover  other  maritime, 
rail,  air,  and  intermodal  international 
ports  of  entry.  This  docket  will  remain 
open  indefinitely  to  accept  comments 
on  the  reports  after  they  are  issued. 

Policy  Questions  and  Comments 

Responses  to  the  following  questions 
are  solicited  from  any  parties  interested 
in  highway  infrastructure  issues 
associated  with  border  crossings  and 
other  international  ports  of  entry.  The 
following  key  policy  questions  will  be 
considered: 

1 .  What  are  the  current  priority 
highway  investments  at  or  in  the 
vicinity  of  land  border  crossings  or 
other  international  ports  of  entry? 

2.  What  factors  define  a  high  priority 
highway  investment  at  or  in  the  vicinity 
of  land  border  crossings  or  other 
international  ports  of  entry? 


3.-  Historically,  how  have  Federal  ^ 
funds  been  distributed  to  the  border 
regions? 

4.  (a)  If  there  were  no  dedicated 
highway  infrastruoture  investment 
program  for  roads  associated  with 
international  ports  of  entry  and  the  State 
and  local  governments  made  decisions 
through  their  usual  plarming  processes, 
what  could  be  done  to  assure  that  each 
State's  transportation  plan  included 
consideration  of  highway  or  other 
access  to  the  international  ports  of 
entry?  (b)  If  there  were  a  dedicated 
infrastructure  investment  program  for 
highways  associated  with  international 
ports  of  entry,  how  should  it  be 
structured  for  highways  and  for  other 
surface  transportation  modes? 

5.  Comment  on  the  following 
proposed  criteria  for  defining  roadway 
segments  that  provide  access  to  or 
egress  from  international  ports  of  entry. 
These  roadway  segments  are  often 
referred  to  as  being  "at  and/or 
approaching  the  international  ports  of 
entry."  The  criteria  are  intended  to 
provide  uniformity  in  the  data  used  in 
analysis  and  in  developing  highway 
investment  strategies.  The  criteria 
described  are  for  international  ports  of 
entry  for  which  the  U.S.  Customs 
Service  has  listed  a  valid  Automated 
Commercial  System  District/Port  Code. 
These  ports  of  entry  may  be  for  land 
(highway  and  rail),  water,  or  air. 

Proposed  Criteria 

To  be  considered  as  a  highway 
segment  providing  access  to  or  egress 
from  an  international  port  of  entrj'  one 
of  the  following  three  criteria  must 
apply: 

1.  The  roadway  segment  from  the 
international  port  of  entry  to  its 
intersection  with  the  first  principal 
arterial. 

2.  The  roadway  segment(s)  on  which 
half  of  the  traffic  is  destined  for  or  is 
coming  from  the  international  port  of 
entry. 

3.  The  roadway  segment(s)  carniing 
more  than  half  of  the  traffic  that  crossed 
or  entered  at  the  international  port  of 
entry. 

Authority:  Sees.  1089  and  6015.  Pub.  L. 
102-240.  105  Stat.  1914  (1991);  23  U.S.C. 
315:  49  CFR  1.48. 


Issued  on:  March  7. 1995. 
Rodney  E.  Slater. 
FederaJ  Highway  Administrator. 

Assessment  of  Border  Crossings  and 
Transportation  Corridors  for  North 
American  Trade — Executive  Summary 
of  Report  to  Congress  Pursuant  to 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991— Public  Law 
102-240,  Sections  1089  and  6015 

Authority 

Intermodal  Surface  Transportation  EffwieiKy 
Act  of  1991  IISTEA).  Public  Law  102-240 

ISTEA  Section  1089:  Feasibility  of 
International  Border  Highway  Infrastructure 
Discretionary  Program 

(a)  The  Secretary  shall  conduct  a  study  of 
the  advisability  and  feasibility  of  establishing 
an  international  border  highway 
infrastructure  discretionary  program.  The 
purpose  of  such  a  program  would  be  to 
enable  States  and  Federal  agencies  to 
construct,  replace,  and  rehabilitate  highway 
infrastructure  facilities  at  international 
borders  when  such  States,  agencies,  and  the 
Secretary  find  that  an  international  bridge  or 
a  reasonable  segment  of  a  major  highway 
providing  access  to  such  a  bridge 

(1)  is  important; 

(2)  is  unsafe  because  of  structural 
deficiencies,  physical  deterioration,  or 
functional  obsolescence: 

(3)  poses  a  safety  hazard  to  highway  users; 

(4)  by  its  construction,  replacement,  or 
rehabilitation,  would  minimize  disruptions, 
delays,  and  costs  to  users:  or 

(5)  by  its  construction,  replacement,  or 
rehabilitation,  would  provide  more  efficient 
routes  for  international  trade  and  commerce. 

(b)  Report. — Not  later  than  September  30, 
1993,  the  Secretary'  shall  transmit  to  Congress 
a  report  on  the  results  of  the  study  conducted 
under  this  section,  together  with  any 
recommendations  to  the  Secretary. 

ISTEA  Section  6015.  Border  Crossings 

(a)  Identification. — The  Secretary,  in 
cooperation  with  other  appropriate  Federal 
agencies,  shall  identify'  existing  and  emerging 
trade  corridors  and  transportation 
subsystems  that  facilitate  trade  between  the 
United  States,  Canada,  and  Mexico. 

(b)  Priorities  and  Recommendations. — The 
Secretary  shall  investigate  and  develop 
priorities  and  recommendations  for  rail, 
highway,  water,  and  air  freight  centers  and 
all  highway  border  crossings  for  States 
adjoining  Canada  and  Mexico,  including  the 
Gulf  of  Mexico  States  and  other  States  whose 
transportation  subsystems  affect  the  trade 
corridors.  The  recommendations  shall 
provide  for  improvement  and  integration  of 
transportation  corridor  subsystems,  methods 
for  achieving  the  optimum  yield  from  such 
subsystems,  methods  for  increasing 
productivity,  methods  for  increasing  the  use 
of  advanced  technologies,  and  methods  to 
encourage  the  use  of  innovative  marketing 
techniques,  such  as  just-in-time  deliveries. 

(c)  Minimum  Elements. — The  highway 
border  crossing  assessment  under  this  section 
shall  at  a  minimum — 

(1)  determine  whether  or  not  the  border 
crossings  are  in  compliance  with  current 
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Federal  highway  regulations  and  adt^quately 
designed  for  future  growth  and  expansiun; 

(2)  assess  their  ability  to  arrommodate 
increased  commerte  due  to  the  Unili'd 
States-Canada  Free  Trade  Agreement  and 
increased  trade  between  the  United  Stales 
and  Mexico:  and 

(3)  assess  their  ability  to  acconiinodale 
iniTc.-asing  tourism-related  traffic  between  the 
United  States.  Canada,  and  Mexico. 

The  review  shall  specificaliy  address 
issues  related  to  the  alignment  of  I'nifcd 
States  and  adjoining  Canadian  and  .Mexican 
highways  at  the  border  crossings,  the 
development  of  bicycle  paths  and  pedestrian 
walkways,  and  potential  energy  savings  to  b« 
realized  by  decreasing  truck  delays  at  the 
border  crossings  and  related  parking 
improvements. 

(H)  Consultation.— In  carrying  out  this 
section,  the  Secretary  shall  consult  with 
appropriate  Governors  and  representatives  of 
the  Republic  of  Mexico  and  Canada. 

(e)  Report. — Not  later  than  18  months  after 
the  date  of  the  enactment  of  this  Act,  the 
Secretary  shall  report  to  Congress  and  border 
State  Governors  on  transportation 
infrastructure  needs,  associated  costs,  and 
economic  impacts  identified  and  propose  an 
agenda  to  develop  systemwide  integration  of 
.services  for  national  benefits. 

Assessment  of  Border  Crossings  and 
Transportation  Corridors  for  North 
American  Trade— ISTEA  Section  1089  and 
Section  6015  Report  to  Congress 

Executive  Summary 

Congressional  Mandate 

The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991,  Public  Law  102-240.  directs  the 
Secretary  of  Transportation  to  conduct 
two  studies  relating  to  the  movement  of 
international  trade. 

Section  1089  calls  for  a  study  of  the 
"advisability  and  feasibihty  of  an 
international  border  highway 
infrastructure  discretionary  program." 

Section  6015  calls  for  the  Department 
of  Transportation  (Department)  to 
conduct  an  assessment  of  existing  and 
emerging  international  trade  corridors 
between  the  United  States.  Mexico,  and 
Canada,  and  to  make  recommendations 
on  how  to  improve  the  integration  and 
operation  of  trade-related  transportation 
subsystems.  Section  6015  requires  that 
Mexico  and  Canada  be  consulted:  both 
countries  have  cooperated  in  the  study 
effort. 

While  the  Congressional  mandate 
does  not  speciHcally  mention  the  North 
American  Free  Trade  Agreement 
(NAFTA).  Section  6015  stipulates  that 
the  "review  shall  specifically  address 
issues  related  to  the  alignment  of  United 
States  and  adjoining  Canadian  and 
Mexican  highways  at  the  border 
crossings."  The  legislation  also  requires 
an  assessment  of  the  ability  of  highway 
border  crossings  to  "accommodate 


increased  commerce  due  to  the  United 
States-Canada  Fme  Trade  Agreement 
and  increased  trade  bfitvveen  lh«  United 
States  and  Mexico." 

Much  of  the  motivation  for  th»?  study 
stems  from  long  stamping  complaints  of 
lengthy  delays  and  backups  of  tnicks 
and  cars  at  international  border 
crossings.  There  is  a  concern  that  trade 
among  the  three  North  American 
naticms,  which  has  increased 
significantly  over  the  past  seven  years, 
may  outstrip  the  ability  of  the  nations' 
transportation  systems  to  handle 
additional  traffic,  further  exacerbating 
border  congestion.  The  study  team 
concluded  that  there  are  several  factors 
involved  in  border  congestion,  and  a 
number  of  difficulties  in  assessing  the 
condition  and  future  of  trade  corridors. 

Study  Approach  and  Methodology 

The  study  team  examined  the  border 
crossings  and  the  access  channels 
leading  to  them.  The  team  \isited  most 
of  crossings  on  both  the  northern  and 
southern  borders  and  drove  over  and 
observed  traffic  on  many  of  the  access 
roads.  With  assistance  from  the  U.S. 
Customs,  the  team  observed  cargo  and 
passenger  clearance  operations  and 
transportation  operations  at  the  border 
crossings. 

In  addition,  the  team  conducted  a 
series  of  public  outreach  and 
information  gathering  meetings  at 
locations  throughout  the  United  States. 
Participants  at  these  meetings  included 
shippers,  carriers,  customs  brokers,  and 
officials  from  concerned  Federal,  state, 
provincial,  and  local  governments. 
Much  of  the  information  gathered  in 
these  sessions  was  anecdotal  in  nature, 
and  reflective  of  local  perspectives. 
However,  there  was  value  in  learning 
the  views  of  border  commimities  and 
understanding  the  effects  they  perceive 
their  proximity  to  heavily  travelled 
bordej  crossings  have  on  local  and 
regional  transportation  systems. 
Following  completion  of  these  studies 
and  at  the  invitation  of  the  Federal 
governments  of  Canada  and  Mexico, 
meetings  were  also  held  in  Canada  and 
Mexico  to  gain  the  perspectives  of 
interested  parties  in  those  countries. 
Results  of  these  meetings  will  be 
reported  separately. 

Statistical  data  on  cross-border  trade 
gathered  from  sources  in  all  three 
countries  were  also  used  to  the  extent 
possible  in  assessing  trade  patterns  and 
conditions  at  the  borders.  The  statistical 
data,  however,  suffer  from  a  number  of 
shortcomings.  The  U.S.  Census  Bureau, 
for  example,  has  not  historically 
classified  cross-border  transits  by  mode 
of  transportation.  Ideally,  transportation 
statistics  are  compiled  in  terms  of  ton 


miles  or  numbers  of  vehirles.  l»u!  data 
were  not  readily  available  in  that  form. 
Furthermore,  the  three  Cfiunlries 
involved  do  not  compile  data  in  a 
standard  way 

Current  U.S.  Trade  With  Canada  and 
Mexico 

Canada  is  the  United  Stales'  largest 
trading  partner.  In  1992,  merchandise 
trade  between  the  two  countries  totaled 
S189  billion,  with  U.S.  imports 
exceeding  exports  by  about  9  percent. 
Trade  between  the  United  States  and 
Canada  is  growing.  Between  1985  and 
1992.  the  value  of  U.S.-Canadian  trade 
increased  by  about  $33  billion,  or  21 
percent.  Trade  with  Canada  currently 
accounts  for  about  20  percent  of  U.S. 
total  merchandise  trade  with  the  world. 

Total  trade  with  Mexico  has  even 
stronger  growth,  fueled  by  Mexico's 
liberalization  of  tariff  and  trade 
restrictions  in  1986.  From  1986  through 
1992.  total  trade  grew  from 
approximately  $30  billion  to  $76  billion, 
an  increase  of  153  percent.  Mexico  is 
now  the  United  States'  third  largest 
export  market;  U.S.  exports  increased 
from  $12.4  billion  in  1986  to  $40.6 
billion  in  1992. 

North  Awerican  Free  Trade  Agreement 

The  United  States.  Canada,  and 
Mexico  signed  the  North  American  Free 
Trade  Agreement  (NAFTA)  on 
December  17,  1992.  The  NAFTA  will 
create  the  largest  free  trade  zone  in  the 
world,  comprising  over  360  million 
consumers  with  a  combined  annual 
output  of  $6  trillion.  Through 
progressive  reductions,  the  NAFTA 
eliminates  all  tariffs  on  industrial  and 
agricultural  goods  produced  by  the  three 
countries.  Approximately  50  percent  of 
U.S.  exports  to  Mexico  will  enter 
Mexico  completely  duty-free  on  the  day 
the  agreement  enters  into  force.  Mexican 
tariffs  on  all  remaining  industrial 
products  and  most  agricultural  items 
will  be  phased  out  over  5  to  10  years. 
Reductions  in  tariffs  on  trade  between 
the  United  States  and  Canada  were 
negotiated  in  1987  and  incorporated 
into  a  U.S.-Canada  Free  Trade 
Agreement.  This  agreement  remains  in 
effect,  augmented  by  additional  changes 
included  in  the  NAFTA. 

Judging  from  recent  experience,  the 
NAFTA  should  result  in  further 
increases  in  U.S.  trade  with  Mexico.  For 
example,  the  U.S.  Department  of 
Commerce  estimates  that  the  NAFTA 
will  result  in  increases  in  U.S. 
automotive  exports  to  Mexico  of  up  to 
$1  billion  in  the  NAFTA 's  first  year 
alone  due  to  the  lowering  of  various 
Mexican  tariff  and  non-tariff  barriers. 


The  dramatically  increased  trade  with 
Mexico  over  the  past  seven  years  has 
aggravated  conditions  at  an  already 
congested  U.S.-Mexican  land  border. 
Similar  problems  exist  on  the  U.S.- 
Canadian border  as  well.  While  the 
NAFTA  would  help  boost  trade  among 
the  three  countries,  the  degree  to  which 
it  would  increase  border  congestion  is 
unclear.  The  NAFTA  will  eliminate  a 
number  of  transportation  practices  and 
restrictions  currently  in  place  that 
contribute  significantly  to  congestion  at 
land  border  crossings.  At  some 
crossings,  as  many  as  20  percent  of 
commercial  vehicles  cross  empty 
because  of  current  limitations  on  access 
in  both  countries.  Thus,  while  the 
NAFTA's  tariff  reduction  provisions 
will  tend  to  boost  trade  and  vehicle 
traffic  across  the  southern  border,  the 
NAFTA's  provisions  will  also  tend  to 
reduce  the  number  of  empty  commercial 
vehicles  crossing  the  border. 

Both  Mexico  and  the  United  States 
restrict  access  for  motor  carriers  from 
the  other  country.  U.S.  trucks  are 
prohibited  from  crossing  the  border  into 
Mexico,  for  example,  while  Mexican 
trucks  are  permitted  in  the  United  States 
only  as  far  as  the  commercial  zones 
along  the  border  which  are  designated 
by  the  Interstate  Commerce 
Commission. 

The  NAFTA  creates  a  timetable  for 
the  removal  of  barriers  to  the  provision 
of  cross-border  motor  carrier  services, 
thereby  permitting  international 
passengers  and  cargo  to  be  transported 
more  efficiently.  The  NAFTA's 
transportation  provisions  will  eliminate 
the  need  to  transfer  cargoes  and  trailers 
at  the  border,  thereby  reducing  the 
number  of  trucks  that  cross  the  border 
empty  and  eliminating  a  significant 
cause  of  congestion  at  border  ports  of 
entry. 

Patterns  of  Trade 

Canada 

The  largest  concentration  of  trade 
with  Canada,  both  to  and  from  a  single 
region  of  the  United  States,  is  in  the 
Great  Lakes  area,  including  Wisconsin. 
Michigan,  Ohio.  Indiana,  and  Illinois.  In 
1992.  this  region  alone  accounted  for  39 
percent  of  the  value  of  U.S.  imports 
from  Canada  and  36  percent  of  the  value 
of  U.S.  exports.  Much  of  this  is 
accounted  for  by  the  high  value 
automobile  trade  focused  between 
Michigan  and  Ontario. 

The  second  largest  regional 
concentration  of  trade  is  in  the  mid- 
Atlantic  area,  which  includes  New 
York,  New  jersey,  and  Pennsylvania. 
The  third  largest  is  in  the  New  England 
states.  Together,  states  in  the  three 


eastern  regions  account  for  65  percent  of 
Canada's  exports  to  the  United  States 
and  60  percent  of  U.S.  exports  to 
Canada  when  measured  as  value  of 
trade. 

Mexico 

The  largest  concentration  of  trade 
with  Mexico  to  date  has  been  in  the 
southern  border  region.  Texas 
dominates  U.S.  export  trade  with 
Mexico,  with  over  $17  billion  in  1992. 
California  is  second,  followed  by 
Arizona,  Michigan,  and  Illinois.  The 
principal  destinations  in  the  Ignited 
States  for  imports  from  Mexico  are 
Texas,  California,  and  Michigan. 

Transportation  Patterns 

In  terms  of  value,  most  cargo 
transported  between  the  United  States 
and  Canada  and  the  United  States  and 
Mexico  travels  by  highway  or  rail — 80.2 
percent  of  total  U.S.-Canadian  trade  in 
1992:  86  percent  of  total  U.S.-Mexican 
trade  in  1992.  Between  the  United 
States  and  Canada,  movements  by  air 
account  for  about  10  percent  of  cargo 
transported.  Between  the  United  States 
and  Mexico,  water  transportation 
accounts  for  a  10  percent  share  of  total 
cargo  transported  in  terms  of  value. 

On  the  northern  border,  the  eastern 
ports  of  entry  in  Michigan.  New  York, 
and  New  England  handle  more  than  80 
percent  of  cross-border  traffic.  Of  the 
remaining  traffic,  the  Washington  ports 
of  entry  handle  about  70  percent  of 
northwestern  cross-border  trade  and 
highway  traffic  volume.  Along  the  U.S.- 
Mexico border  trade  flow  is  heavily 
concentrated  at  seven  major  border 
ports  of  entry — El  Paso.  Otay  Mesa. 
Laredo.  Brownsville,  Calexico.  Nogales. 
and  Hidalgo.  The  busiest  port  of  entry 
for  commercial  trucks  is  at  El  Paso:  the 
busiest  port  of  entry  for  rail  traffic  is 
Laredo. 

Trade  Flow  Transportation  Patterns 

The  report  addresses  trade  flow 
patterns  rather  than  trade  corridors  for 
the  major  arsas  of  North  America.  The 
study  team  did  not  find  a  firm  definition 
of  what  constitutes  a  trade  corridor  for 
all  modes  of  transportation. 

Most  trade  flow  patterns  between  the 
United  States  and  Mexico  and  the 
United  States  and  Canada  can  best  be 
described  as  intraregional  in  nature.  The 
communities  on  both  sides  of  the 
northern  and  southern  borders  have 
developed  regional  economies  that  are 
truly  binational. 

There  are  high  levels  of  cross-border 
commuting,  shopping,  and  movement  of 
goods  and  services  to  support  these 
binational  regional  economies.  These 


mo\  ements  are  best  accommodated  by 
regional  transportation  systems. 

In  addition,  there  are  trade 
movements  between  production  regions 
and  between  production  and 
consumption  regions.  Often,  these  areas 
are  far  apart;  occasionally,  the  trade  is 
between  contiguous  regions,  such  as 
between  the  densely  populated 
manufacturing  sections  of  the  eastern 
United  States  and  Canada. 

Eastern  U.S.-Canadian  Trade  Flow 
Transportation  Patterns 

Groups  of  individual  laiid  border 
crossings  are  called  frontiers  or 
gateways  in  this  report.  The  Niagara  and 
Michigan  frontiers  are  at  the  center  of 
the  major  trade  between  the  United 
States  and  Canada.  In  addition,  these 
frontiers  account  for  the  largest  portion 
of  U.S.-Mexican  trade  that  does  not 
originate  in  Texas  or  California.  While 
the  largest  portion  of  freiglit  to  and  from 
Mexico  crosses  the  Texas  border  at 
Laredo,  it  is  carried  on  transportation 
routes  originating  in  Montreal.  Toronto. 
Buffalo,  southeast  Michigan,  and 
Chicago.  These  routes  are  critical  to  an 
integrated  North  American  tnarket. 

Western  U.S.-Canadian  Trade  Flow 
Transportation  Patterns 

The  pattern  of  U.S.-Canadian  trade  in 
the  west  tends  to  be  organized  into  three 
somewhat  distinct  cross-border  trading 
subregions:  the  Pacific  Northwest,  the 
Rocky  Mountains,  and  the  Upper  Plains. 
The  flow  of  trade  at  the  border  is 
focused  through  relatively  few  major 
crossings.  While  some  dominant 
interregional  flows  are  associated  with 
trade  to  and  from  these  border  gateways, 
trade  flows  beyond  the  border  are  highly 
diffuse,  with  as  many  east-west  flows  as 
north-south  flows  to  and  from  the 
border. 

U.S.-Mexican  Trade  Flow 
Transportation  Patterns 

Three  existing  and  two  emerging  trade 
areas,  linked  to  major  border  ports  of 
entry,  were  identified:  South  Texas, 
West  Texas.  New  Mexico.  Arizona,  and 
CaHfomia.  These  are  not  broad 
continental  corridors  in  the  sense  that 
they  connect  regions  of  the  United 
States  with  regions  in  Mexico  or  regions 
in  Mexico  with  regions  in  Canada. 
Rather,  they  tend  to  be  the  funnels 
through  which  trade  and  people  pass. 
Beyond  the  border  region,  trade  flows  in 
a  more  diffuse  pattern.  In  addition  to 
serving  as  convenient  crossing  points 
for  binational  trade,  these  areas  also 
serve  local  economies  of  integrated 
services,  industries,  and  trade. 
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Principal  Findings     ->  :t.."%,  v.^ ;  —^j.;  : 

•  Volumes  of  trade  and  traffic  will 
continue  to  increase  among  the  three 
North  American  countries.  The  traffic 
growth  rate  at  both  the  U.S.-Canadian 
and  U.S.-Mexican  borders  has  been 
increasing  at  rates  significantly  higher 
than  average  national  growth  rates, 
particularly  at  the  southern  border. 

•  Passenger  traffic  through  U.S.- 
Canadian ports  of  entry  in  the  eastern 
region  is  projected  to  increase  at  a  rate 
of  6.2  percent  a  year  through  1997.  Total 
trade  through  eastern  ports  of  entry  is 
projected  to  reach  $160  billion  by  1997, 
resulting  in  an  increase  in  commercial 
traffic  to  between  8  and  9  million 
vehicles  or  an  average  annual  growth 
rate  of  between  5  and  7  percent  through 
1997. 

•  U.S.-Canadian  trade  processed 
through  border  ports  of  entry  in  the 
western  region  is  also  expected  to 
increase.  U.S.  exports  to  Canada  are 
projected  to  increase  by  16  to  24  percent 
in  the  next  ten  years.  Canada  exports  to 
the  United  States  are  projected  to 
increase  24  to  34  percent  over  the  same 
period. 

•  With  ratification  of  the  NAFTA,  the 
projected  increase  in  trade  between  the 
United  States  and  Mexico  will  be  much 
larger.  U.S.  exports  to  Mexico  are 
projected  to  increase  between  65  and  70 
percent  by  2000.  Mexican  exports  to  the 
United  States  through  the  South  Texas 
ports  of  entry  are  projected  to  increase 
120  percent;  exports  through  the  West 
Texas-New  Mexico  ports  of  entry  should 
increase  by  110  percent;  exports  through 
Arizona  are  projected  to  grow  by  85 
percent;  and  exports  through  California 
are  projected  to  increase  by  over  200 
percent. 

•  The  facilities  immediately  at  the 
border  crossings,  principally  bridges 
and  tunnels  plus  facilities  housing 
Federal  inspection  agencies  (the  U.S. 
Customs  Ser\'ice,  the  U.S.  Immigration 
and  Naturalization  Service,  the  U.S. 
Department  of  Agriculture  and  their 
Mexican  and  Canadian  counterparts), 
are  adequate  and  will  remain  so  for  the 
foreseeable  future,  even  with  the 
anticipated  increased  in  trade.  The 
General  Services  Administration  (GSA) 
is  completing  a  $364.5  million 
Southwest  Border  Capital  Improvement 
Program  that  will  enable  southern 
border  crossing  facilities  to 
accommodate  8.4  million  trucks 
annually.  Approximately  2.3  million 
trucks  entered  the  United  States  from 
Mexico  during  Fiscal  Year  1992. 

•  Arterials  leading  to  and  from  border 
crossing  sites  are  part  of  the  border 
approach  infrastructure.  Today  they  are 
under  stress  and  will  be  hard  pressed  to 


handle  significantly  greater  amounts  of 
cross-border  traffic.  The  GSA 
improvements  cited  above  are  confined 
to  facilities  at  border  crossings  which 
handle  traffic  and  inspection.  The  GSA 
improvements  do  not  extend  beyond  the 
immediate  crossing  area  to  roads  and 
other  transportation  channels.  These 
.  arterials  connect  border  crossings  to  the 
main  interstate  and  interregional 
transportation  system  within  the  United 
States.  They  are  badly  in  need  of  repair 
and  upgrading. 

•  In  addition  to  heeded 
improvements  in  access  to  the  border 
crossing  points,  some  incremental 
improvements  to  transportation  systems 
in  the  United  States  may  be  necessary 
to  handle  increases  in  both  domestic 
and  international  trade.  These  include 
improvements  in  access  to  inland  ports, 
seaports,  airports,  and  intermodal 
transfer  facilities. 

•  Communities  that  adjoin  busy 
international  border  crossings  face 
special  problems  resulting  from  the 
concentration  of  trade-related  traffic, 
including  congestion  of  local  arterials 
with  accompanying  delays  in  travel 
times  for  local  residents  and 
deterioration  of  air  quality,  safety  risks 
associated  with  heavy  vehicle  traffic, 
and  increased  deterioration  of  highway 
infrastructure. 

•  Border  states,  in  distributing 
Federal  highway  funds,  seem  not  to 
have  allotted  sufficient  funds  to  border 
communities  for  improvements  to 
border  crossing  approaches.  The  reason, 
in  some  cases,  is  because  of  competing 
priorities  within  states  and  in  other 
cases  because  of  legal  limitations  prior 
to  ISTEA  on  the  use  of  such  funds  for 
access  roads  to  certain  crossings  (e.g. 
toll  bridges).  New  sources  of 
inft-astructure  funding  and  improved 
methods  for  its  allocation  appear 
necessary. 

•  A  significant  proportion  of  the 
delays  at  border  crossings  are  not  due  to 
a  lack  of  adequate  inft-astructure,  but  is 
caused  by  volume  of  trade,  by 
complexities  of  inspection 
requirements,  and  by  less  than  optimal 
traffic  management  and  cargo  clearance 
procedures.  The  responsibilities  of  the 
inspection  agencies  require  that  many 
vehicles  undergo  lengthy,  thorough, 
inspections.  Inadequate  or  incomplete 
paperwork  accompanying  cross-border 
shipments  is  common  and  constitutes 
another  source  of  delay.  Improvements 
appear  to  be  needed  in  a  combination  of 
partnerships  and  technology 
applications  to  resolve  some  delay 
problems. 

•  Inspection  agency  staffing  shortages 
can  lead  to  excessive  waiting  time  at 
border  crossings.  Traffic  at  most 


crossiil^s  is  typically  concentrated-' 
during  peak  hours,  and  border  facilities 
often  are  idle  for  long  periods  during 
ofi'-peak  hours.  More  efficient  use  of 
border  facilities  could  spread  traffic 
over  a  longer  period  during  the  day,  and 
thus  alleviate  some  congestion. 

•  Policies  and  practices  of  foreign  _ 
governments  often  contribute  to 
congestion  at  the  border.  For  example, 
inspection  agencies  on  both  sides  of  the 
border  worii  different  hours. 

•  bifrastructure  and  facilitation        . 
planning  for  major  border  crossings  is 
A-agmented  and  inadequate.  The  Federal 
government  maintains  an  interagency 
group  that  coordinates  review  of 
proposals  for  additional  crossings  on  the 
southwest  border,  but  it  does  not  deal 
with  border  communities  or  with 
planning  of  ancillary  roadway  or  other 
needs  beyond  the  crossings  themselves. 
Adequate  planning  will  require 
improved  coordination  among  public 
and  private  entities,  and  among  Federal, 
state,  and  local  governments.  Such 
planning  should  be  binational  and 
applied  to  both  the  northern  and 
southern  borders.  The  Federal 
Government  should  have  the  lead  role 
as  regards  the  involvement  of  foreign 
government  entities.  The  Federal 
Government  should  also  take  on  a 
leadership  role  as  facilitator  and 
convener  of  the  mix  of  domestic 
government  entities. 

•  There  is  insufficient  linkage 
between  available  data  on  trade  and 
transportation  to  permit  the 
establishment  of  a  firm  definition  of 
what  constitutes  existing  or  emerging 
international  trade  corridors  for  all 
modes  of  transportation. 

Principal  Recommendations 

Transportation  Infrastructure 
Investment— Section  1089  of  the  ISTEA 
directs  the  Department  to  evaluate  the 
feasibility  and  advisability  of 
establishing  a  discretionary  border 
infrastructure  investment  program. 
While  the  Department  is  certainly 
capable  of  implementing  such  a 
program  if  it  were  established  by  the 
Congress,  we  do  not  believe  it  to  be  an 
advisable  course  of  action.  Even  though 
the  Department  finds  that  investment  is' 
needed  to  address  deficiencies  in 
highway  approaches  to  ports  of  entry 
and  intermodal  facilities,  a  number  of 
alternative  actions  to  the  discretionary 
program  are  recommended: 

•  Fully  hind  the  ISTEA  to  provide 
additional  resources  for  states  to 
allocate  to  trade-related  and  other  high 

priority  projects- 

•  With  state  and  local  governments, 
private  financial  institutions,  carriers, 
and  other  private  interests,  develop  a 


range  of  funding  options  for 
infrastructure  improvements, 
emphasizing  existing  Federal.  non- 
Federal,  and  potential  private  sources. 
Identify,  and  eliminate  wherever 
possible,  impediments  in  Federal 
programs  to  irmovative  public/private 
collaborative  efforts. 

•  As  part  of  a  future  surface 
transportation  authorization  bill, 
develop  Federal-aid  program  options  to 
improve  transportation  infrastructure 
related  to  international  trade,  including 
border  approach  roads  and  connections 
to  port,  airport,  and  other  intermodal 
facilities. 

Border  Station  Congestion — ^The 
Department  will  support  a  task  force  or 
multi-task  forces  composed  of  Federal, 
state  and  local  government  agencies, 
and  the  private  sector  to  address 
congestion  at  border  crossings  in  general 
or  at  specific  gateways  or  crossings.  The 
purpose  of  the  task  force(s)  is  to  identify 
critical  border  initiatives  and  to 


aggressively  promote  the  use  of  new 
technologies  and  other  non-capital 
intensive  methods  of  facilitating  the 
movement  of  people,  cargo,  and 
vehicles  through  major  border  crossing.s. 
Any  initiatives  should  be  closely 
coordinated  with  the  Mexican  and 
Canadian  governments.  A  limited 
number  of  pilot  projects  could  be 
undertaken  through  a  competitive 
process  to  address  congestion  at  various 
gateways.  Funding  for  these  projects 
could  include  a  variety  of  Federal,  state, 
local  or  private  resources. 

Transportation  Planning  imd  Data 
Needs — To  assure  that  planning  for 
future  border  trade-related 
infrastructure  and  technology 
requirements  for  all  modes  is  included 
in  state  and  national  planning 
processes,  the  Department  of 
Transportation  and  other  Federal 
agencies  should  establish  binational 
planning  zones  to  engage  in  an 
integrated  binational  planning  process. 


Planning  for  infrastructure  and 
technology  imprnvf>ments  in  these 
zones  would  he  roord mated  with 
Federal,  state,  local,  and  private  sector 
organizations  that  would  identify 
improvement  priorities.  Cross-border 
consultation  and  coordination  would  be 
an  integral  part  of  the  overall  process. 

To  further  a.«isist  in  future  border 
region  and  trade  corridor  transportation 
system  planning,  it  is  advisable  to 
develop  and  implement  a  program  for 
improving  methods  of  collecting  and 
analyzing  data  on  cross-border'trade  and 
traffic  flows. 

These  detailed  reports  are  (where  PB 
numbers  are  listed)  or  will  be  available 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
Springfield.  VA  22161.  (703)  487-4634 
All  reports  are  numbered  FHW.X-FL- 
94-009-xx.  The  suffix  (xx)  is  shown 
following  the  title  listed  l)elow 


Title 


ASSESSMEhfT  OF  BORDER  CROSSINGS  AND  TRANSPORTATION  CORRIDORS  FOR  NORTH  AMERICAN  TRADE:  RE- 
PORT TO  CONGRESS  - _ „„ ™ _ 

ISTEA  SECTION  1089  STUDY: 

Feastt>tWy  Study  fof  an  International  Border  Highway  Infrastructure. 

Discretionafy  Program  (01)  _ „ „„ 

ISTEA  SECTION  6015  STUDY: 
SOUTHEAST 
An  Assessment  of  the  Adequacy  at  East  Coast  and  Gulf  of  Mexico  Port  Infrastructure  to  Accommodate  Trade  with  Mex- 
ico. (02)  ._ , „ 

U.S.  Border  Crossings  with  Canada  and  Mexico-Port  Facilities,  Inventory,  and  Constraints.  Volume  1  (03) , ^ 

U.S.  Border  Crossings  with  Canada  and  Mexico-Port  Facilities,  Inventory,  and  Constraints.  Volume  2.  (04)  ....„ 

NORTHEAST: 
An  Assessment  of  the  Adequacy  of  U.S.-CanacSan  Infreistructu'e  to  Accommodate  Trade  through  Eastern  Border  Cross- 
ings. (05)  „ _ _ 

Appendices: 

1.  Descriptive  Profiles  of  Maine  Frontier.  (06)  

2.  Descriptive  Profiles  of  Montreal  South  Frontier.  (07)  

3.  Descriptive  Profiles  of  Eastern  New  York  Frontier.  (08)  _~..™ 

4.  Oescnjjttve  Profiles  of  Niagara  Frontier.  (09)  '. .._ _ 

5.  Descriptive  Profiles  of  Michigan  Frontier.  (10)  „ 

Summary  of  International  Border  Crossings  RoundtatJte  Meeting  Held  in  Buffalo.  New  Yorfi.  June  7.  1993.  (11) 

Summary  of  International  Border  Crossings  Rocindtabie  Meeting  Held  in  St.  Louis.  Missouri.  Jure  9.  1993.  (12)  

Summary  of  Intematiofral  Border  Crossings  Roundtatjie  Meeting  Held  in  Norfolk.  Virginia.  June  11.  1993.  (13)  

WEST: 
Making  Things  Woric  Transportation  and  Trade  Expansion  in  Western  North  America 

Voiume  1:  A  Summary  Report  (14)  

Volume  2:  Transportation  and  Trade  Expansion  in  Western  U.S.  and  Canada.  (15) 

Volume  3;  Transportation  an6  Trade  Expansion  between  the  U.S.  and  Mexico.  (16)  

Volunr>e  4:  Profiles  of  Western  U.S.-Canada  Border  Crossings.  (17)  „ 

Volume  5:  Profiles  of  U.S.-Mexico  Border  Crossings.  (18)  

Volume  6;  Reaching  Out:  A  Compendium  of  Stakeholder  Views.  (19) 

Trade  and  Transportation  in  the  Intermountain  West.  (20) 

U.S.-Mexico  Transportation:  A  Trade  Perspective  (21) 

Westem  U.S.-Canada  Trade  and  Transportation  Perspectives  ftom  the  Northern  Border.  (22) 

Westem  U.S.-Mexico  Trade  and  Transportation  Perspectives  from  the  Southern  Border.  (23) 

Future  Assessment  of  North  American  Border.  Perspectives  on  Key  Factors  Affecting  North  American  Trade  and 

Transportation.  (24) 

Volume  7-  Commissioned  Special  Reports.  (25)  _ ; 

Disparities  in  the  Law  and  Practice  of  Surface  Transportation  of  Goods  between  the  US.  and  Mexico.  (26)  

Financing  Options  for  U.S.-Mexico  Border  Transportation  Projects.  {27) 

Transportation  Technotogy  TrerxJs  and  North  Arnerican  Trade.  (28)  

Case  Study:  The  Sweetgrass,  Montana  and  Coutts,  Alberta  Border  Crossing.  (29) 

Working  Paper  on  Trerxte  in  International  Trade  and  Impacts  on  North  Amencan  Transportation.  (30) 

Working  Paper  on  tne  impact  of  Expanded  U.S.-M^xico  Trade  on  ttie  Western  States  (31) -. 

Section  6015  Suidy-  Results  ol  the  Futures  Assessment  Process.  (32) „ 


PB 


94-215806 
94-214319 


95-124111 
95-124228 
95-112215 


95-112041 

95-106860 
95-112223 
95-112231 
95-112249 
95-112256 
95-124194 
95-124178 
95-124186 


95-141253 
95-112264 
95-122891 
94-192218 
95-122453 
95-106352 
95-112056 
95-124236 
95-1122/2 
95-123949 

95-106837 

95- 

95-142733 

95-106345 

95-112230 

95-112298 

94-192226 

95-112306 

95-112314 
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Future  Assessment  Reference  Book.  Whitefisti,  Montana,  July  8-9,  1993.  (33) 

Future  Assessment  Workbook,  Whitefish,  Montana,  July  8-9,  1993.  (34)  

Future  Assessment  Reference  Book,  New  Orleans,  Louisiana,  July  21-22.  1993.  (35)  

Future  Assessment  Worktxwk.  I^Jew  Orleans,  Louisiana,  July  21-22,  1993.  (36) 

Future  Assessment  Reference  Book,  Detroit,  Michigan,  July  12-13,  1993.  (37)  

Future  Assessment  Worktxjok,  Detroit,  Michigan,  July  12-13,  1993.  (38)  

Future  Assessment  Reference  Book,  Tucson,  Arizona,  July  23-24,  1993.  (39) 

Descriptive  Report  on  Trade  and  Transportation  Patterns  in  the  Western  U.S.-Canada  Region.  (40)  

Descriptive  Report  of  Cross-border  Traffic  and  Transportation  in  the  Western  U.S.-Canada  Region.  (41) 

Working  Paper  on  Intermodal  Requirements  on  the  U.S.-Canadian  Border  in  Western  North  America.  (42)  

Working  Paper  on  the  Role  of  Government  in  Trade  and  Transportation  between  U.S.-Canada  in  Western  North  America. 

(43) 

Working  Paper  Analysis  ot  SuthRegional  Economic  Trends  Potentially  Affecting  U.S.-Canada  Trade  Patterns.  (44) 

Descriptive  Report  on  Trade  and  Traffic  Patterns  Ijetween  U.S.-Mexico.  (45)  

Working  Paper  on  the  impact  of  Western  Economic  Growth  on  Trade  with  Mexico.  (46) 

Working  Paper  on  the  Role  of  Government  in  Trade  and  Transportation  Between  U.S.-Mexico.  (47) 

Working  Paper  on  Intermodal  Requirements  on  the  U.S.-Mexico  Border.  (48)  

Deschptive  Report  on  Cross-Border  Travel  Activity  tjetween  the  U.S.,  Canada  and  Mexico.  (49)  

Working  Paper  Inventory  of  Institutional  and  Legal  Barriers  to  Seamless  Interstate  Borders  within  the  United  States.  (50)  .. 

Regional  Data  Base  and  Working  Paper  on  Regional  Computerized  Data  Base.  (51)  

Institutional  Profile  Data  Base  and  Working  Paper  on  Institutional  Profiles  for  Continental  Trade  and  Transportation  in  the 

Western  United  Slates.  (52) 

Inventory  of  Existing  Trade,  Traffic  and  Visitor  Flow  Data  Sources.  (53)  

WofHing  Summary  of  Key  Methods  of  Forecasting  Trade  and  Traffic  Patterns.  (54)  

Working  Paper  on  Data  Requirements  for  Intermodal  Planning  and  Analysis.  (55)  


PB 


95-123816 

95-123824 

95-123832 

95-123840 

95-123857 

95- 

95-123865 

95-123873 

95-112322 

95-112881 

95-144622 

95-123899 

94-192234 

95-112348 

95-112355 

95-112363 

95- 

95-112371 

95-142865 

95-142741 
95-112389 
95-142758 
95-112397 


|R  Doc.  95-6145  Filed  3-10-95;  8:45  am] 
BILLING  CODE  49tO-22-P 

[FHWA  Docket  No.  95-5] 

Comprehensive  Truck  Size  and  Weight 
Study 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  meetings  and 
availability  of  report. 

SUMMARY:  This  notice  announces  that 
the  FHWA  will  hold  two  public 
meetings  as  part  of  its  Comprehensive 
Truck  Size  and  Weight  Study 
(CTS&WS).  The  first  meeting  will  be 
held  on  March  21,  1995.  in  Denver, 
Colorado.  The  second  one  will  be  hfid 
on  April  5  and  6,  19.95.  in  Washington, 
DC.  This  three  phase  study  was 
originally  announced  in  a  notice 
published  in  the  Federal  Register  on 
February  2, 1995,  at  60  FR  6587.  This 
notice  also  announces  the  availability 
for  public  review  of  the  summary  report 
for  Pha.se  I  of  the  study. 
DATES:  This  docket  will  remain  open 
until  the  study  is  completed.  However, 
in  order  for  statements  for  the  record  to 
be  considered  during  the  critical  early 
stages  of  the  study,  they  should  be 
received  no  later  than  May  1, 1995. 
ADDRESSES:  Submit  written,  signed 
statements  to  FHWA  Docket  No.  95-5, 
FHWA,  Room  4232,  HCC-10,  Office  of 
the  Chief  Counsel,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590. 

All  statements  received  in  Docket  No. 
95-5  will  be  available  for  examination 


at  the  above  address  between  8:30  a.m. 
and  3:30  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of  their 
statements  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Philip  Blow,  Office  of  Policy 
Development,  at  (202)  366-4035;  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis, 
at  (202)  366-2212,  or  Mr.  Charles 
Medalen,  Office  of  Chief  Counsel,  at 
(202)  366-1354.  FHWA,  DOT,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  study  is  being  conducted  partly 
in  response  to  a  legislative  proposal  in 
the  103rd  Congress,  H.R.  4496.  that 
would  extend  Federal  truck  size  and 
weight  (TS&W)  control  to  the  National 
Highway  System.  This  bill,  or  similar 
legislation,  could  have  a  significant 
impact  on  the  public  and  private  sectors 
and  on  the  safety  and  efficiency  of  the 
total  transport  system.  The  Study  will 
summarize  a  wide  array  of  information 
on  the  many  related  aspects  of  TS&W 
policy.  An  extensive  set  of  policy 
questions  are  described  in  the  notice 
published  on  February  2, 1995,  in  the 
Federal  Register  at  60  FR  6587 
announcing  the  CTS&WS  for  which  we 
are  seeking  public  input. 


Public  Meetings 

The  first  public  meeting  will  be  held 
on  March  21,  1995,  in  the  Conference 
Room  on  the  third  floor  af  the  Federal 
Building  located  at  555  Zang  Street, 
Lakewood,  Colorado.  The  meeting  will 
begin  at  8:30  a.m.  and  conclude  at 
approximately  5:00  p.m.,  m.t. 

The  second  meeting  will  be  held  on 
April  5and  6,  1995,  in  Washington,  D.C. 
at  the  DOT  Headquarters,  Nassif 
Building  located  at  400  Seventh  Street, 
SW.,  in  Room  2230.  It  has  been 
scheduled  in  conjunction  with  the 
National  Motor  Carrier  Advisory 
Committee  meeting  being  held  in 
Washington.  D.C.  oh  April  4  and  5.  The 
public  meeting  for  the  CTvSS^WS  will  be 
held  from. 1:00  p.m.,  to  5:00  p.m.  e.t  on 
April  5  and  from  9:00  a.m.  until 
approximately  12:00  Noon  e.t.  on  April 
6.  ' 

The  public  is  invited  to  appear  at 
these  meetings  and  present  information 
for  consideration  during  the  study 
including  responses  to  the  questions 
contained  in  the  notice  published  on 
February  2.  1995,  in  the  Federal 
Register  at  60  FR  6587  and  comments 
on  the  interim  report  made  available  in 
the  docket.  Oral  presentations  will  be 
limited  to  10  minutes,  but  complete 
statements  may  be  submitted  for  the 
record  by  being  placed  in  FHWA  Docket 
No.  95-5. 

Those  wishing  to  make  an  oral 
presentation  are  asked  to  provide  their 
name,  organization,  address,  and 
telephone  number  to  Ms.  Ryan  Rose, 
Walcoff  Associates,  12015  Lee-Jackson^ 
Highway,  Suite  500,  Fairfax,  Virginia 


22033  (Telephone  NumBer  703-934- 
9848)  for  scheduling  their  presentations. 
Persons  making  presentations  may 
request  a  particular  time,  but  they  will 
be  accommodated  on  a  first-come-first- 
served  basis. 

Phase  I  Summary  Report 

The  Summary  Report  for  Phase  I  of 
the  study  developed  as  an  interim  . 
product  for  the  Federal  Highway 
Administrator  will  be  placed  in  the 
docket  for  public  review  and  comment 
by  March  10,  1995. 

Authority:  23  U.S.C.  315;  49  U.S.C.  301, 
302.  305:  Pub.  L  102-548.  106  Stat.  3646. 

Issued  On:  March  7,  1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  95-6070  Filed  3-10-95:  8:45  am) 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  a  Paperwork  Reduction  Act 
Submission  regarding  an  information 
collection  titled  Agricultural  Loan  Loss 
Amortization  (12  CFR  35). 
DATES:  Comments  on  this  information 
collection  are  welcome  and  should  be 
submitted  by  May  12, 1995. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  OCC  contact. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  has 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  a  Paperwork  Reduction 
Act  Submission  regarding  the  following 
information  collection; 

Type  of  Review:  Regular. 

Title:  Agricultural  Loan  Loss 
Amortization  (12  CFR  35). 

Description:  The  OCC  is  proposing  to 
remove  12  CFR  Part  35  and  the 


attendant  information  collection, 
effective  January  1, 1999.  The  OCC 
published  12  CFR  Part  35  to  implement 
title  VIII  of  the  Competitive  Equality 
Banking  Act  (12  U.S.C.  1823(j)).  Because 
the  statute  requires  that  a  loss  occur  on 
or  before  December  31, 1991,  to  qualify, 
and  that  the  amortization  period  may 
not  exceed  seven  years,  the  program 
becomes  obsolete  on  January  1, 1999. 

Form  Number:  None. 

OMB  Number:  1557-0186. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  4. 

Total  Annual  Responses:  4. 
»  Average  Hours  Per  Response:  15 
minutes. 

Total  Annual  Burden  Hours:  1. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557r0186,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0186),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW,^ 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
submission  should  be  addressed  to  both 
the  OMB  reviewer  and  the  OCC  contact 
listed  above. 

Dated:  March  7, 1995. 
James  F.E.  Gillespie, 

Director.  Legislatiw  and  Regulatory 

Activities. 

|FR  Doc.  95-6106  Filed  3-10-95;  8:45  am] 

BILLING  CODE  4810-33-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Department 
of  Defense  (DOD)  Defense  Manpower 
Data  Center  (DMDC)  active  duty  records 
with  VA  disability  Compensation 
records. 

The  goal  of  this  match  is  to  identify 
VA  disability  compensation  benefit 
recipients  who  return  to  active  duty, 
and  to  adjust  or  terminate  benefits,  if 
appropriate. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
who  receive  disability  compensation 
from  VA  with  active  duty  records 


maintained  by  DOD.  The  match  with 
DOD  will  provide  VA  with  data  from 
the  Defense  Manpower  Data  Center  Data 
Base.  VA  will  use  the  data  to  update  the 
master  records  of  VA  beneficiaries 
receiving  disability  compensation 
benefits  and  to  adjust  VA  benefit 
payments  as  prescribed  by  law. 
Otherwise,  information  about  a  VA 
beneficiary's  return  to  active  duty  is 
obtained  from  reporting  by  the 
beneficiary.  The  proposed  matching 
program  will  enable  VA  to  ensure 
accurate  reporting  of  return  to  active 
duty. 

Records  to  be  Matched:  The  VA 
records  involved  in  the  match  are  the 
VA  system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  contained 
in  the  Privacy  Act  Issuances,  1991 
compilation.  Volume  II,  pages  967-971 
as  amended.  The  DOD  records  consist  of 
information  from  the  system  of  records 
identified  as  S322.10  DMDC  Defense 
Manpower  Data  Center  Data  Base 
published  at  58  FR  10872,  February  22. 
1993. 

In  accordance  with  Title  5  U.S.C. 
subsection  552a(o)(2)  and  (r),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start  June 
1,  1995,  but  will  start  no  sooner  than  40 
days  after  pubUcation  of  this  Notice  in 
the  Federal  Register,  or  40  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 
the  parties.  The  involved  agencies'  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  original  matching  program. 
ADDRESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director,  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington.  DC  20420. 
FOR  FURTHER  INFORMATION  Cd^TACT: 
David  G.  Spivey  (213B).  (202)  273-7258. 
SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
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of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Approved:  March  2, 1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  95-6025  Filed  3-10-95;  8:45  am) 
HLUNG  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  48 

Monday.  March  13.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
1 .  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
The  Board  will  also  conduct  a  public 
hearing  pursuant  to  42  U.S.C.  §  2286b  to 
gather  additional  information  on 
technical  issues  underlying  the  Board's 
Recommendation  93^-5. 
TIME  AND  DATE:  6:00  p.m.,  March  29. 
Ifl95. 

PLACE:  Federal  Building  Auditorium. 
825  Jadwin  Avenue,  Richland, 
Washington  99352. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  The  importance  of  characterizing  high- 
level  radioactive  waste  to  support  safe 
storage,  retrieval,  pretreatment  and 
immobilization  programs,  and  the 
implications  of  program  delays. 

2.  The  status  of  implementing  Board 
Recommendation  93-5. 

3.  The  proposed  change  to  the 
characterization  strategy,  including:  the 
technical  justification  for  changing  strategies, 
and  the  advantages  and  disadvantages  of  the 
proposed  strategy,  with  emphasis  on 
characterization  requirements  for  safe 
storage,  retrieval,  pretreatment,  and 
immobilization. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Anderson,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NVV,  Suite  700, 
Washington,  DC  20004.  (800)  788-4016. 
This  is  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  The  Board 
has  repeatedly  e.xpressed  the  view  that 
the  Department  of  Energy  needs  to 
accelerate  its  current  schedule  for 
characterization  of  high-level 
radioactive  waste  in  underground  tanks 
at  the  Hanford  Site.  On  July  19, 1993, 
the  Board  formally  recommended  to  the 
Secretary  of  Energy  (Recommendation 
93-5)  that  DOE  accelerate  its  actions  to 
sample  and  characterize  the  Hanford 
tank  wastes.  The  Secretar>'  accepted  the 
Board's  recommendation;  however,  the 
Department's  efforts  to  date  to 
implement  the  Board's  recommendation 
have  been  disappointing.  The  program 
for  characterization  of  the  waste  is  well 


behind  schedule.  The  Board  is  informed 
that  recent  deferrals  of  a  number  of 
actions  threaten  to  cause  even  further 
delays. 

In  accordance  with  the  powers 
granted  to  the  Board,  a  public  hearing 
will  be  conducted  by  the  Board  in  an 
open  meeting.  The  Board  has  requested 
staff  members  of  the  Department  of 
Energy,  Westinghouse  Hanford 
Company,  and  representatives  from 
other  organizations  to  brief  the  Board  on 
the  current  status  of  activities  under  the 
Secretary's  implementation  plan  for 
Recommendation  93-5.  These 
participants  are  expected  to  answer 
Board  questions  based  on  their 
experience  and  technical  knowledge 
and  to  provide  additional  documents  as 
necessary.  This  hearing  is  an 
information  gathering  function. 
Examination  of  those  appearing  before 
the  Board  will  be  limited  to  the 
questions  put  to  them  by  the  Board.  An 
opportunity  will  be  available  for 
comments  by  members  of  the  interested 
public  at  the  conclusion  of  the 
presentations  and  the  Board's 
questioning  of  the  participants. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to  making  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  April  12, 
1995,  for  the  receipt  of  additional 
materials. 

A  transcript  of  this  proceeding  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington,  D.C.  office  and  at  the 
DOE'S  Public  Reading  Room,  Richland 
Operations  Office,  100  Sprout  Road, 
Room  130  West,  Richland,  WA  99352. 

Recommendation  93-5  in  its  entirety 
is  on  file  at  DOE's  Public  Reading  Room, 
Richland  Operations  Office,  100  Sprout 
Road,  Room  130  West,  Richland,  WA 
99352,  and  at  the  Defense  Nuclear 
Facilities  Safety  Board's  Washington, 
D.C.  office.  It  is  also  set  forth  in  the 
Federal  Register  at  58  FR  40409. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  this  meeting  and  hearing,  to 
recess,  reconvene,  postpone  or  adjourn 
the  meeting,  and  othenvise  excise  its 
power  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 


Dated:  March  9, 1995. 
John  T.  Conway, 

Chairman. 

(PR  Doc.  95-6239  Filed  3-9-95;  2:24  pmj 

BILLING  CODE  3670-01-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10  00  a.m.  March  20, 
1995. 

PLACE:  4th  Floor.  Coiiltrrence  Room, 
1250  H  Street,  N.W.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  February 
21. 1995,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  March  8. 1995. 

Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thnft 
Investment  Board. 

(FR  Doc.  95-6243  Filed  3-9-95:  2:24  pmj 
BILLING  CODE  67eO-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-95-051 

TIME  AND  DATE:  March  23,  1995  at  2  30 

p.m. 

PLACE:  Room  101,  500  E  Slrwt  S  W., 
Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  RatiHcation  List 

4.  Inv.  Nos.  701-TA-36O-361  and  7.11-T.\- 

688-695  (Final)  (Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  France. 
India,  Israel.  Malaysia,  KortM.  Thailand, 
the  United  Kingdom,  and  Vf  nezuela^ — 
brienng  and  vote. 

5.  Outstanding  action  jackets: 

1.  ID-95-010.  Annual  report  in  Inv  No. 
332-237.  Production  Sharing:  Use  of 
U.S.-Made  Components  and  Materials  m 
Foreign  Assembly  Oper.  'Ions,  1990- 
1993. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  nJt 
disposed  of  at  thie  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 
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Issued:  March  8, 1995. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  95-6181  Filed  3-9-95;  9:19  am) 
BILUNG  CODE  7020-02-P 

NATIONAL  CREDIT  UNIOM  ADMINISTRATION 

Notice  of  Change  in  Time  and  Date,  and 
Place  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  60,  No.  43.  page  12283, 
Monday,  March  6, 1995)  scheduled  for 
1:00  p.m.,  Friday,  March  10, 1995  in  the 
Board  Room,  7th  Floor,  Room  7047,  at 
1775  Duke  Street,  Alexandria,  Virginia, 
to  be  rescheduled  and  changed  as 
follows: 

TIME  AND  date:  10:00  a.m.,  Monday, 
March  13. 1995. 

P\J<CE:  Doubletree  Hotel,  Salon  III  of  the 
Ballroom,  201  Marquette  NW., 
Albuquerque,  New  Mexico  87102,  (505) 
247-7000. 

The  previously  armounced  items  are: 

1.  Final  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  95-1,  Supervisory  Review 
Committee. 

2.  Establishment  of  the  Position  of 
Ombudsman. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703) 518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  95-6240  Filed  3-9-95;  8:45  amj 

Ba.UNG  COOE  7$96-01-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1474] 

TIME  AND  DATE:  10  a.m.  (EST),  March  15, 

1995. 

PLACE:  TVA  Knoxville  Office  Complex, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee  37902. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 

held  on  February  15, 1995. 

Action  Items 

New  Business 
C — Energy 

Cl.  Approval  for  Transmission/Power 
Supply  Croup  to  awr^  a  contract  to  ABB 
Power  T  &  D  Company  for  four  500-kV 
power  transformers  for  the  Lowndes, 
Mississippi.  Substation. 

C2.  Approval  for  TransmissionyPower 
Supply  Group  to  supplement  Contract  Nos. 
TV-89287V  with  Parsons  Main,  Inc.,  TV- 
90216V  with  ECS  Corporation;  and  TV- 
90208V  with  Mesa  Associates,  Inc.,  for 
support  services  to  supplement  TVA's  in- 
house  resources. 

C3.  Approval  for  Purchasing  to  award  a 
contract  to  Browming-Ferris  Industries  of 
Tennessee,  Inc.,  to  implement  and  manage  a 
comprehensive  solid  waste  disposal  and 
recycling  services  program. 

C4.  Approval  for  Fossil  and  Hydro  Power 
to  award  a  contract  to  Roberts  &  Schaefer 
Company  to  provide  engineering  and  design, 
materials  and  equipment,  and  field 
supervision  of  the  installation  and  testing  of 
a  systemwide  coal  handling  systems  upgrade 
at  TVA  fossil  plants. 

C5.  Approval  for  TVA  Nuclear  to  enter  into 
a  personal  services  contract  with  Tennessee 
Board  of  Regents  to  provide  instructional 
services  for  TVA  Nuclear's  onsite  d^ree 


-J 


programs,  subject  to  satisfactcvy  negotiations 
and  final  review  prior  to  execution. 

C6.  Approval  for  the  Resource  Group  to 
supplement  Contract  No.  TV-89601V  with 
Fish  and  Wildlife  Associates,  Inc.,  to  assist 
TVA  in  conducting  biological  research. 

E — Real  Property 

El.  Grant  of  permanent  easement  to  James 
A.  and  Gina  Gilbert  for  access  to  adjacent 
privately-owned  property  and  grant  of  an 
easement  for  a  house  and  yard  affecting 
approximately  0.09  acre  and  0.16  acre, 
respectively,  of  Tract  No.  AC0R-2S  of  the 
Fabius  properties  in  Jackson  County. 
Alabama. 

F— Unclassified 

Fl.  Filing  of  condemnation  cases. 

Information  Items 

1.  Grant  of  easement  to  the  State  of 
Tennessee  affecting  21  acres  on  Cherokee 
Lake  in  Grainger  County.  Tennessee. 

2.  Revision  of  TVA's  administrative  cost 
recovery-  regulations. 

3.  Expansion  of  the  Testing  and  Restart 
Program. 

4.  Amendment  of  the  firm  transmission 
service  agreement  between  TVA  and  Enteigy 
Power,  Inc. 

5.  Approval  of  a  condemnation  case. 

FOR  MORE  INFORMATION:  Please  call  TVA 
Public  Relations  at  (615)  632-6000. 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999. 

Dated:  March  8. 1995. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[FR  Doc,  95-6298  Filed  3-9-95;  3:41  pm) 
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Corrections 
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Vol.  60.  No.  48 

Mondav,  March  13,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by-the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 
[TB-94-32] 

Tobacco  Inspection;  Growers' 
Referendum  Results 

Correction 

In  rule  document  95-5537  beginning 
on  page  12400  in  the  issue  of  Tuesday. 
March  7.  1995  make  the  following 
correction: 

On  page  12400.  in  the  second  column, 
under  EFFECTIVE  DATE:,  in  the  first  line. 
"April  6.  1992."  should  read  "April  6. 
1995." 

BILUNG  CODE  150S-01-O 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1210 

[FV-93-706FR-A] 
RIN0581-AB21 

Watermelon  Research  and  Promotion 
Plan;  Amendments  to  the  Plan,  Rules 
and  Regulations,  and  Rules  of  Practice 
for  Petitions 

Correction 

In  rule  document  95-4736  beginning 
on  page  10795  in  the  issue  of  Tuesday.        billing  code  isos-oi-o 


February  28. 1995.  make  the  following 
corrections: 

1.  On  page  10796.  in  the  third 
column,  in  the  1st  full  paragraph,  in  the 
18th  line,  insert  a  period  after 
"vacancy". 

§1210.322    [Corrected] 

2.  On  page  10798.  in  the  third 
column,  in  §  1210.322(b).  in  the  first 
line,  "mid  term"  should  read  "mid- 
term"; and  insert  a  period  at  the  end  of 
paragraph  (d). 

§1210.341    [Corrected] 

3.  On  page  10798.  in  the  third 
column,  in  amendatory  instruction  15. 
to  §  1210.341.  the  third  line  from  the 
bottom  should  read  "removing  in 
redesignated  paragraph  (f)" 

BILUNG  CODE  1S05-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  890 

[Docket  No.  R-95-1766;  FR-3337-1-011 
RIN  2502-AF87 

Supportive  Housing  for  Persons  With 
Disabilities;  Management 

Correction 

In  rule  document  95-4889  beginning 
on  page  11836  in  the  issue  of  Thursday. 
March  2.  1995  make  the  following 
correction: 

On  page  11836.  in  the  first  column, 
under  DATES:,  in  the  first  line.  "April  13. 
1995."  should  read  "April  3.  1995." 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-066-1430-01;  CACA-13781I 

Realty  Actions;  Sales;  Leases;  Etc.: 
California;  Correction 

Correction 

In  notice  document  95-4559 
beginning  on  page  10105  in  the  issue  of 
Thursday.  February  23. 1995.  in  the 
third  column,  under  ACTION,  in  the 
second  line  from  the  bottom.  "1994" 
should  read  "1984". 

BILUNG  CODE  1S0S-01-O 

LIBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  95-1  CARP  DD92-94] 

Ascertainment  of  Controversy  for  1994 
Digital  Audio  Recording  Royalty  Funds 

Correction 

In  notice  document  95-5329 
beginning  on  page  12251  in  the  issue  of 
Monday.  March  6.  1995.  make  the 
following  correction: 

On  page  12251.  in  the  third  column, 
in  the  DATES  section,  in  the  first  line 
"April  15.  1995"  should  read  "April  5 
1995". 

BILLING  CODE  1505-O1-O 
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Monday 
March  13,  1995 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  58 

Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Environmental 
Responsibilities;  interim  Rule 


F     S      1 
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OEPARTMEMT  OF  HOUSMO  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary.       . , . 

24CFRPart58  "  '•      ■'■  ""•   ^ 

[Docket  Mo.  R-95-1770:  FR-38t1-l-011 

RIN  2S01-AB88 

Environmental  Review  Procedures  for 
Entities  Assuming  HUO  Environmental 
Responsibilities 

AQENCV:  Office  of  the  Secretary.  HUD. 
ACnOK:  Interim  rule. 


UMI 


SUMMARY:  This  interim  rule  implements 
provisions  enacted  in  the  Multifaroily 
Housing  Property  Disposition  Reform 
Act  of  1994  that  provide  for  the 
assumption  of  environmental  review 
rssponsibilities  by  States  and  units  of 
general  local  government,  including 
those  that  are  not  recipients,  under 
certain  pubUc  and  Indian  housing 
programs,  special  projects,  and  the  FHA 
multifamily  housing  finance  agency  risk 
sharing  pilot  program. 
DATES:  Effective  Date:  This  rule  is 
effective  on  April  12,  1995.  except  for 
§§58.1(c)(6)(i).  and  58.2(a)(4)(v)(A) 
which  will  become  effective  October  14, 
1996,  unless  this  interim  rule  is 
published  as  a  final  rule  or  the 
Department  publishes  a  subsequent 
document  in  the  Federal  Register. 

Sunset  Provision:  Sections  58.1(c)(6) 
through  (8).  58.2(a)(4)(v)  through 
(4)(vii),  and  58.11(b)  through  (d)  shall 
expire  and  shall  not  be  in  effect  after 
October  14,  1996,  unless  this  interim 
rule  is  pubhshed  as  a  final  rule  or  the 
Department  publishes  a  document  in 
the  Federal  Register  to  extend  their 
effectiveness.  If  the  interim  rules  cited 
in  the  sunset  provision  expire,  HUD  will 
publish  a  document  in  the  Federal 
Register  removing  them. 

Comments  Due  Date.- May  12,  1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  ul  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Broun,  Director,  Office  of 
Environment  and  Energy,  Room  7240, 
Department  of  Housing  and  Urban 


Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-2894.  For  telephone 
communication,  contact  Fred  Regetz, 
Environmental  Review  Division  at  (202) 
708-4346.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  1202}  708-4594.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (Pub.  L. 
103-233,  enacted  April  11, 1994; 
hereafter  refenrdd  to  as  "MHPDRA") 
provides  authority  for  States  and  units 
of  general  local  government  (including 
Indian  tribes  or  Alaska  native  villages) 
to  carry  out  the  Federal  envirorunental 
review  responsibilities  under  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321-4347  (NEPA).  and 
such  other  provisions  of  law  as  the 
Secretary  shall  specify,  for  recipients  of 
HUD  assistance  under  four  HUD 
programs.  These  programs  are:  (1) 
Public  and  Indian  housing  programs 
and  the  Section  8  program  under  title  I 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et seq]  (USHA  of 
1937)  (see  MHPDRA  section  305(b));  (2) 
special  projects  appropriated  under  an 
appropriations  act  for  HUD,  such  as 
special  projects  under  the  head  "Annual 
Contributions  for  Assisted  Housing"  in 
title  II  of  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1993  (see 
MHPDRA  section  305(c));  and  (3)  the 
FHA  Multifamily  Housing  Finance 
Agency  Risk  Sharing  Pilot  Program 
under  section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1707  note)  (see  MHPDRA 
section  307Cb)(4)).  This  interim  rule 
amends  the  existing  regulations  at  24 
CFR  part  58  to  implement  these 
provisions  of  the  MHPDRA. 

Congress  previously  authorized 
recipients  under  certain  HUD  programs 
to  assume  Federal  environmental 
responsibilities,  beginning  with 
recipients  under  the  Community 
Development  Block  Grant  program 
under  title  I  qf  the  Housing  and 
Community  Development  Act  of  1974. 
However,  the  MHPDRA  amendments 
mark  the  first  time  that  States  and  units 
of  general  local  governments  (including 
Indian  tribes  and  Alaska  native  villages) 
that  are  not  recipients  may  assume  these 
responsibilities.  (Under  the  public  and 
Indian  housing  programs,  the  Section  8 
program,  and  the  Risk  Sharing  Pilot 
Program  covered  by  the  MHPDRA 
provisions,  the  recipients  include  public 


bousing  agencies,  Indian  housing  -- 
authorities  and  quahfied  housing 
finance  agencies,  rather  than  States 
units  of  general  local  government, 
Indian  tribes  or  Alaska  native  villages 
Under  the  Section  8  program  for 
moderate  rehabilitation  of  single  room 
occupancy  (SRO)  dwellings  for 
homeless  individuals,  the  recipient  may 
also  be  a  nonprofit  organization.  In  that 
case,  a  PHA  or  IHA  may  administer  the 
Section  8  assistance.  In  these 
circumstances,  the  PHA  or  IHA  will  be 
considered  the  recipient  for  the  purpose  ^ 
of  this  rule.  In  the  case  of  special       :  ;■.._£:',. 
projects,  recipients  may  be  either  States, 
units  of  general  local  governments, 
Indian  tribes  or  Alaska  native  villages, 
or  non-profit  organizations.) 

On  August  26,  1994  (59  FR  44258). 
HUD  published  an  interim  rule 
implementing  other  MHPDRA 
environmental  provisions  pertaining  to 
the  HOME  Investment  Partnerships 
Program  and  the  Lead-based  Paint 
Hazard  Reduction  and  Abatement 
Program.  The  amendments  to  24  CFR 
part  58  in  today's  interim  rule  contain 
changes  to  provide  that  the  part  58 
procedures  for  the  assumption  and 
carrj'ing  out  of  responsibilities  for 
environmental  review,  decisionmaking 
and  action  apply  to  public  and  Indian 
housing  programs,  the  Section  8 
Program  other  than  Section  8  assistance 
under  24  CFR  part  886  to  projects  with 
HUD-insured  or  HUD-held  mortgages 
and  in  connection  with  the  disposition 
of  HUD-owrned  projects,  special 
projects,  and  the  FHA  Multifamily 
Housing  Finance  Agency  Risk  Sharing 
Pilot  Program  covered  by  the  MHPDRA 
amendments.  Unlike  the  MHPDRA 
provisions  regarding  the  HOME 
Investment  Partnership  Program,  the 
MHPDRA  provisions  affecting  these 
programs  were  not  under  a  statutory 
deadline  for  issuance  of  effective  rules. 

h  should  be  noted  that  the  MHPDRA 
provisions  do  not  permit  assumption  of 
environmental  review  responsibilities 
under  all  public  and  Indian  housing 
programs.  Section  26  of  the  United 
States  Housing  Act  of  1937  (USHA),  as 
added  by  section  305(b)  of  MHPDRA, 
authorizes  the  Secretary  of  HUD  to 
"provide  for  the  release  of  funds  for 
projects  or  activities  under  this  title  (i.e.. 
title  I  of  the  USHA),  as  specified  by  the 
Secretary  upon  the  request  of  a  public 
housing  agency  (including  an  Indian 
housing  authority)  under  this  section,  if 
the  State  or  unit  of  general  local 
government,  as  specified  by  the 
Secretary  in  accordance  with 
regulations,  assumes  all  of  the 
responsibilities  for  environmental 
review,  decisionmaking,  and  action 


Thus,  the  MHPDRA  and  this  rule  do 
not  provide  for  the  assumption  of 
environmental  review  responsibilities 
under  activities  carried  out  under  titles 
other  than  title  I  of  the  USHA,  such  as 
HOPE  activities  under  title  III  of  the 
USHA.  Moreover,  since  a  public 
housing  agency  or  Indian  housing 
authority  must  request  the  release  of 
funds  under  the  assumption  procedure 
authorized  by  MHPDRA.  the  procedure 
does  not  apply  to  any  Section  8  activity 
in  which  HUD  works  directly  with  a 
private  owner,  with  no  public  housing 
agency  or  Indian  housing  authority 
involvement. 

It  should  be  noted,  however,  that 
HUD  has  determined  that  activities 
under  the  Indian  Mutual  Help  program 
provided  for  in  Section  202  of  the 
USHA  do  qualify  as  activities  under  title 
I  and  will  be  subject  to  the 
environmental  review  procedures 
authorized  by  Section  26.  The 
Department  notes  that  Section  202(b)(1) 
of  the  USHA  provides  that  the 
mechanism  for  providing  financial 
assistance  for  the  development, 
acquisition,  o{}eration  and  improvement 
of  Mutual  Help  housing  is  that  the 
Secretary  "may  enter  into  contracts  with 
Indian  housing  authorities  under  title  /" 
(emphasis  added).  Moreover.  Section 
201(b)(1)  of  the  USHA  provides  that 
(except  as  otherwise  provided  in  title  II) 
the  provisions  of  title  I  shall  apply  to 
low-income  housing  developed  or 
operated  pursuant  to  a  contract  between 
the  Secretary  and  an  IHA.  Accordingly, 
environmental  review  for  Indian  Mutual 
Help  activities  will  be  conducted  under 
the  provisions  of  24  CFR  part  58. 

The  amendments  to  24  CFR  part  58  in 
this  interim  rule  change  the  definition 
of  recipient  to  include,  for  the  first  time, 
recipients  other  than  States,  units  of 
general  local  government,  Indian  tribes 
and  Alaska  native  villages.  These 
recipients  include  public  housing 
agencies  or  Indian  housing  authorities, 
direct  grantees  of  HUD  for  special 
projects,  and  qualified  housing  finance 
agencies.  This  interim  rule  also  provides 
that  a  "responsible  entity"  will  assume 
the  responsibility  for  carrying  out 
environmental  review  requirements. 

Under  the  programs  covered  by  the 
MHPDRA  amendments,  the  responsible 
entity  may  be  a  State,  unit  of  general 
local  government,  Indian  tribe  or  Alaska 
native  village  that  is  not  a  recipient.  In 
§  58.2(a)(6),  the  regulation  designates 
the  appropriate  governmental  unit  that 
will  act  as  the  responsible  entity  under 
the  programs  covered  by  the  MHPDRA 
provisions.  Under  these  programs, 
recipients  other  than  States,  units  of 
general  local  government.  Indian  tribes 
or  Alaska  native  villages  are  required  to 


request  a  responsible  entity  (i.e..  the 
unit  of^eneral  local  government,  the 
State  or  the  Indian  tribe  or  Alaska  native 
village)  with  jurisdiction,  to  provide  the 
requisite  environmental  review, 
decisionmaking  and  action  for  assisted 
projects. 

In  such  cases,  the  interim  rule 
provides  that  the  State,  unit  of  general 
local  government,  or  Indian  tribe  or 
Alaska  native  village  that  is  the 
responsible  entity  must  send  the 
Request  for  Release  of  Funds  (RROF) 
and  Certification  to  the  recipient.  The 
recipient  in  turn  submits  the 
certification  of  the  responsible  entity  to 
HUD  with  a  cover  letter  requesting  the 
release  of  funds  and  indicating  that  the 
recipient  agrees  to  abide  by  the  special 
conditions,  procedures  and 
requirements  of  the  environmental 
review  and  to  advise  the  responsible 
entity  of  any  proposed  changes  in  the 
scope  of  the  project  or  any  change  in 
environmental  conditions.  For 
documentation  purposes,  the  interim 
rule  mandates  that  if  the  responsible 
entity  determines  that  some  of  the 
activities  are  exempt  under  applicable 
provisions  of  Part  58,  the  responsible 
entity  shall  advise  the  recipient  that  the 
recipient  may  incur  costs  on  these 
activities  as  soon  as  programmatic 
authorization  is  received  from  HUD. 
This  finding  shall  be  documented  in  the 
environmental  review  record 
maintained  by  the  responsible  entity 
and  in  the  recipient's  project  files. 

Finally,  the  Department  is  still 
working  out  implementation  issues  and 
logistics  for  the  public  housing 
programs.  Therefore,  while  this  rule 
covers  the  public  housing  programs,  this 
rule  also  delays  implementation  of  Part 
58  for  the  public  housing  programs  until 
the  Department  resolves  all 
implementation  concerns.  In  the  future, 
the  Department  will  publish  a  notice  in 
the  Federal  Register  which  makes  this 
rule  effective  for  the  public  housing 
programs. 

II.  Findings  and  Certifications 

Sunset  of  Interim  Rule 

In  accordance  with  the  Department's 
policy  on  interim  rules,  the 
amendments  made  to  part  58  by  this 
interim  rule  shall  expire  on  the 
eighteen-month  anniversary  date  of  the 
effective  date  of  this  interim  rule  unless 
extended  by  notice  published  in  the 
Federal  Register,  or  adopted  by  a  final 
rule  published  on  or  before  the 
eighteen-month  anniversary  date  of  the 
effective  dale  of  this  interim  rule. 


Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1) 

The  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  pubUc  comment, 
in  that  prior  public  comment  is  contrary 
to  public  interest  because  this  rule  will 
expedite  the  receipt  of  necessary 
funding  by  allowing  States  and  units  of 
local  government  to  conduct  the  Foderal 
environmental  review. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the  HUD 
regulation  at  24  CFR  part  50.  which 
implements  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  ins{>ection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
allow  states  and  units  of  general  local 
government  (including  Indian  Tribes 
and  Alaska  native  villages)  to  carry  out 
Federal  environmental  review 
responsibilities  for  some  recipients  of 
HLTD  assistance.  However,  because  ii. 
most  cases  the  environmental  review 
will  be  paid  for  with  HUD  assistance 
funds,  this  rule  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
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rule  is  not  subject  to  review  under  the 
order.  Specifically,  this  rule  will  allow 
states  and  units  of  general  local 
govenmient  (including  Indian  Tribes 
and  Alaska  native  villages)  to  carry  out 
Federal  environmental  review 
responsibilities  for  some  recipients  of 
HUD  assistance.  However,  because  in 
most  instances  the  Federal 
environmental  review  will  be  funded  by 
HUD.  this  rule  is  not  expected  to  have 
a  substantial  effect  on  states  or  their 
political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Fxpcutive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order.  The  Family,  has  determined  that 
this  rulf  dues  not  have  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  order.  No  significant  change  in 
existing  HLTD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Rpgulatory  Agenda 

This  interim  rule  was  not  listed  in  the 
Dt'partmenl's  Semiannual  Agenda  of 
Regulations  published  on  Novembt-r  14, 
1994  {50  FR  57632)  undpf  Executive 
Order  12866  and  the  Rogulalory 
liexibihty  Act. 

List  of  Subjects  in  24  CPR  Part  53 

Environmental  protection, 
Corr.inunity  deve!op:iii^nt  block  grants, 
L'nvironmenlvil  Impact  Statements, 
Grant  programs— housing  and 
ciimmuni'y  development.  Reporting  and 
recordkeeping  requiiemeiits. 

For  the  reasons  set  forth  in  the 
proiimblo,  part  58  of  title  24  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  ENTITIES 
ASSUMING  HUD  ENVIRONMENTAL 
RESPONSIBILITIES 

1  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1707  note:  42  U.S.C. 
1437o(i)(l)'and  (2),  1437x.  3535(d),  3547, 
4332,  4852.  5304(g),  11402,  and  12838:  E.G. 
11514,  35  FR  4247,  3  CFR,  1966-1970, 
Comp.,  p.  902.  as  amended  by  E.G.  11991,  42 
FR  26967,  3  CFR,  1977  Comp.,  p.  123. 

2.  The  heading  for  part  58  is  revised 
as  set  forth  above. 


3.  In  paragraph  (c)  of  §  58.1,  the  word 
"and"  is  removed  at  the  end  of 
paragraph  (c)(4),  the  period  at  the  end 
of  paragraph  (c)(5)  is  removed  and  a 
semicolon  is  added  in  its  place,  and 
new  paragraphs  (c)(6),  (c)(7),  (c)(8),  are 
added  to  read  as  follows: 

§  58.1    Purpose,  scope  and  applicability. 

***** 

(c)  Applicability.  *  *  * 

(6)(i)  Public  Housing  Programs  under 
Title  1  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq.); 

(ii)  Indian  Housing  Programs  under 
Title  I  of  the  United  States  Housing  Act 
of  1937,  including  the  Mutual  Help 
Program  (42  U.S.C.  1437  et  sen.);  and 

(iii)  Assistance  administered  by  a 
public  housing  agency  or  Indian 
housing  authority  under  Section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437f),  except  for  assistance 
provided  under  24  CFR  pari  d86. 

(7)  Special  Projects  appropriated 
under  an  appropriation  act  for  HUD, 
such  as  special  projects  under  the  head 
"Annual  Contributions  for  Assisted 
Housing"  in  title  II  of  various 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Acts;  and 

(8)  The  FHA  Multifamily  Housing 
Finance  Agency  Risk  Sharing  Pilot 
Program  under  section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1707  nottL 

4.  In  §  58.2,  paragraph  (a)(4)  is 
revised,  and  new  paragraphs  (al(6)  and 
(a)(7)  are  added,  to  read  as  follows: 

§  58.2    Terms,  abbreviations  and 
definitions. 

(a)  *   *    • 

(4)  Recipient  means  any  of  the 
following  entities,  when  they  art? 
eligible  recipients  or  grnntees  under  a 
program  listed  in  §  58.1(c): 

(i)  A  State  that  does  not  distiibuto 
HUD  assistance  under  the  prci^iam  to  a 
unit  of  general  local  government; 

(ii)  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa,  and  Palau; 

(iii)  A  unit  of  general  local 
government; 

(iv)  An  Indian  tribe; 

(v)  (A)  With  respect  to  Public  Housing 
Programs  under  §  58.1(c)(6)(i),  a  pubHc 
housing  agency; 

(B)  With  respect  to  Indian  Housing 
Programs  under  §58.1(c)(6)(ii),  an 
Indian  housing  authority; 

(C)  With  respect  to  Section  8 
assistance  under  §  58.1(c)(6)(iii),  a 
public  housing  agency  or  Indian 
housing  authority; 

(vi)  Any  direct  grantee  of  HUD  for  a 
special  project  under  §  58.1(c)(7);  and 


(vii)  With  respect  to  the  FHA  Multi- 
Family  Housing  Finance  Agency  Risk- 
Sharing  Pilot  Program  under 
§  58.1(c)(8),  a  qualified  housing  finance 
agency. 
***** 

(6)  Release  of  funds.  In  the  case  of 
FHA  Multifamily  Housing  Finance 
Agency  Risk-Sharing  Pilot  Program 
under  §  58.1(c)(8),  Release  of  Funds,  as 
used  in  this  part,  refers  to  HUD  issuance 
of  a  firm  approval  letter,  and  Request  for 
Release  of  Funds  refers  to  a  recipient's 
request  for  a  firm  approval  letter. 

(7)  Responsible  entity  means: 

(i)  With  respect  to  environmental 
responsibilities  under  programs  listed  in 
§  58.1(c)(1)  through  (5),  a  recipient 
under  the  program. 

(ii)  With  respect  to  environmental 
responsibilities  under  the  programs 
listed  in  §  58.1(c)(6)  through  (8),  a  State, 
unit  of  general  local  government,  Indian 
tribe  or  Alaska  native  village. 
Nonrecipient  responsible  entities  are 
designated  as  follows: 

(A)  For  qualified  housing  finance 
agencies,  the  State  or  a  unit  of  general 
local  government,  Indian  tribe  or  Alaska 
native  village  whose  jurisdiction 
contains  the  project  site; 

(B)  For  public  housing  agencies,  the 
unit  of  general  local  government  wilhin 
which  the  project  is  located  that 
exercises  land  use  respoTisibility,  or  if 
HUD  determines  this  infea.^ible,  the 
county,  or  if  Hl'D  determines  this 
infeasible,  the  State; . 

(C)  For  non-profit  organization^  and 
other  entities,  the  unit  of  g^neruMocal 
government.  Indian  tribe  or  Alaska 
native  village  within  which  the  project 
is  located  that  exercises  hi  ad  use 
responsibility,  or  ifHUD  doteinunes' 
this  infeasible,  the  county,  cr  if  HUD 
delermines  this  infeasible,  the  State;  and 

(D)  For  Indian  housing  authorities,  the 
Indian  tribe  in  whose  j:iris"dictir;n  the 
project  is  located,  or  it  the  project  is  ' 
located  oul.side  of  a  reservatinn,  the 
Indian  tribe  that  established  the 
authority. 

*         *         «         *    •    * 

5.  In  §  58.4,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  58.4    HUD  Legal  authority. 

***** 

(b)  Assumption  authority  for 
responsible  entities:  General. 
Responsible  entities  shall  assume  the 
responsibility  for  environmental  review, 
decisionmaking,  and  action  that  would 
otherwise  apply  to  HUD  under  NEPA 
and  other  provisions  of  law  that  further 
the  purposes  of  NEPA,  as  specified  in 
§  58.5.  Responsible  entities,  other  than 
units  of  general  local  government  that 


receive  assistance  from  a  State,  assume 
these  responsibilities  by  execution  of 
either  a  gran*  agreement  with  HUD  or  a 
legally  binding  document,  such  as  the 
certification  contained  on  HUD  Form 
7015.15,  certifying  to  the  assumption  of 
environmental  responsibilities.  When  a 
State  distributes  funds  to  recipients,  the 
State  must  provide  for  appropriate 
procedures  by  which  these  recipients 
will  evidence  their  assumption  of 
environmental  responsibilities. 
***** 

6.  In  §  58.6,  paragraph  (a)(2)  is  revised 
to  read  as  follows: 

§58.6    Ottier  requirements. 

***** 

(a)  *  *  * 

(2)  Where  a  recipient  provides 
financial  assistance  for  acquisition  or 
construction  purposes  (including 
rehabilitation)  for  property  located  in  an 
area  identified  by  FEMA  as  having 
special  flood  hazards,  the  responsible 
entity  is  responsible  for  assuring  that 
flood  insurance  under  the  National 
Flood  Insurance  Program  is  obtained 
and  maintained. 
***** 

7.  A  new  section  58.7  is  added  to 
subpart  A  to  read  as  follows: 

§  58.7    Effective  date  of  regulation. 

This  section,  §§  58.1(c)(6)  through  (8), 
58.2(a)(4)(v)  through  (4)(vii),  and 
58.11(b)  through  (d)  shall  expire  and 
shall  not  be  in  effect  after  October  14, 
1996,  unless  the  interim  rules  listed  in 
this  section  are  published  as  a  final  rule 
or  the  Department  publishes  a 
document  in  the  Federal  Register  to 
extend  their  effectiveness.  If  the  interim 
rules  cited  in  this  section  expire,  HUD 
will  publish  a  document  in  the  Federal 
Register  removing  them. 

8.  Section  58.10  is  revised  to  read  as 
follows: 

§58.10    Basic  environmental 
responsibility. 

In  accordance  with  the  provisions  of 
law  cited  in  §  58.1(c),  the  responsible 
entity  must  assume  the  environmental 
responsibilities  for  projects  under 
programs  cited  in  §  58.1(c)  in 
accordance  with  procedural  provisions 
of  NEPA  and  the  CEQ  regulations  (40 
CFR  parts  1500  through  1508),  as  well 
as  the  procedures  set  forth  in  this  part, 
unless  otherwise  provided  for  in 
program  regulations.  This  includes 
responsibility  for  compliance  with  the 
applicable  provisions  and  requirements 
of  the  Federal  laws  and  authorities 
specified  in  §58.5. 

9.  Section  58.11  is  revised  to  read  as 
follows: 


§  58.11    Legal  capacity  and  performance. 

(a)  A  responsible  entity  which 
believes  that  it  does  not  have  the  legal 
capacity  to  carry  out  the  environmental 
responsibilities  required  by  this  part 
should  contact  the  appropriate  local 
HUD  Office  or  the  State  for  further 
instructions.  Determinations  of  legal 
capacity  will  be  made  on  a  case  by  case 
basis. 

(b)  If  a  public  housing,  Indian 
housing,  or  special  project  recipient 
objects  to  the  nonrecipient  responsible 
entity  conducting  the  environmental 
review  on  the  basis  of  performance, 
timing,  or  compatibiUty  of  objectives, 
HUD  will  review  the  facts  to  determine 
who  will  perform  the  environmental 
review  . 

(c)  At  any  time,  HUD  may  reject  the 
use  of  a  responsible  entity  to  conduct 
the  environmental  review  in  a  particular 
case  on  the  basis  of  performance,  timing 
or  compatibility  of  objectives,  or  in 
accordance  with  §  58.77(d)(1). 

(d)  If  a  responsible  entity,  other  than 
a  recipient,  objects  to  performing  an 
environmental  review,  or  if  HUD 
determines  that  the  responsible  entity 
should  not  perform  the  environmental 
review,  HUD  may  designate  another 
responsible  entity  to  conduct  the  review 
in  accordance  with  this  part  or  may 
itself  conduct  the  environmental  review 
in  accordance  with  the  provisions  of  24 
CFR  part  50. 

10.  Section  58.34  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  to  read  as  follows: 

§58.34    Exempt  activities. 

(a)  A  responsible  entity  does  not  have 
to  comply  with  the  enviroimiental 
requirements  of  this  part  or  undertake 
any  enviromnental  review,  consultation 
or  other  action  under  NEPA  and  the 
other  provisions  of  law  or  authorities 
cited  in  §  58.5  for  the  activities  exempt 
by  this  section  or  projects  consisting 
solely  of  the  foUowring  exempt  activities: 
*        •        •        •        * 

(b)  A  recipient  does  not  have  to 
submit  an  RROF  and  certification,  and 
no  further  approval  from  HUD  or  the 
State  will  be  needed  by  the  recipient  for 
the  drawdown  of  funds  to  carry  out 
exempt  activities  and  projects.  However, 
the  responsible  entity  must  docimient  in 
writing  its  determination  that  each 
activity  or  project  is  exempt  and  meets 
the  conditions  specified  for  such 
exemption  under  this  section. 

11.  Section  58.46  is  revised  to  read  as 
follows: 

§  56.46    Time  delays  for  exceptional 
circumstances. 

Under  the  circumstances  described  in 
paragraphs  (a),  (b),  and  (c)  of  this 


section,  the  responsible  entity  must 
make  the  FONSI  available  for  public 
comments  for  30  days  before  the 
recipient  files  the  RROF.  These 
circumstances  are: 

(a)  When  there  is  considerable  interest 
or  controversy  concerning  the  project; 

(b)  When  the  proposed  project  is 
similar  to  other  projects  that  normally 
require  the  preparation  of  an  EIS;  or 

(c)  When  the  project  is  unique  and 
without  precedent. 

12.  Section  58.47  is  revised  to  read  as 
follows: 

§  58.47    Re-evaluation  of  assessment 
findings. 

(a)  A  responsible  entity  must  re- 
evaluate the  EA  findings  when: 

(1)  The  recipient  proposes  substantial 
changes  in  the  nature,  magnitude  or 
extent  of  the  project,  including  adding 
new  activities  not  anticipated  in  the 
original  scope  of  the  project  and  its  cost 
estimate; 

(2)  There  are  new  circumstances  and 
environmental  conditions  which  may 
affect  the  project  or  have  a  bearing  on 
its  impact,  such  as  concealed  or 
unexpected  conditions  discovered 
during  the  implementation  of  the 
project  or  activity  which  is  proposed  to 
be  continued;  or 

(3)  The  recipient  selects  an  alternative 
not  considered  in  the  original  EA. 

(b)  The  purpose  of  the  responsible 
entity's  re-evaluation  of  the  EA  is  to 
determine  if  the  FONSI  is  still  valid.  If 
the  FONSI  is  still  valid  but  the  data  or 
conditions  upon  which  it  was  based 
have  changed,  the  responsible  entity 
must  amend  the  original  assessment  and 
update  its  ERR  by  including  this  re- 
evaluation  and  its  determination  based 
on  its  findings.  If  the  responsible  entity 
determines  that  the  FONSI  is  no  longer 
valid  it  must  prepare  an  EA  or  an  EIS 

if  its  evaluation  indicates  potentially 
significant  impacts.  Where  the  recipient 
is  not  the  responsible  entity,  the 
recipient  must  inform  the  responsible 
entity  promptly  of  any  proposed 
substantial  changes  under  paragraph 
(a)(1)  of  this  section  or  new 
circumstances  or  environmental 
conditions  under  paragraph  (a)(2)  of  this 
section  and  must  permit  the  responsible 
entity  to  re-evaluate  the  EA  before 
proceeding. 

13.  Section  58.64  is  revised  to  read  as 
follows: 

§58.64    Supplemental  environn>ental 
impact  staten>ents. 

A  supplement  to  the  DEIS  or  FEIS 
must  be  prepared  when  a  recipient 
proposes  substantial  changes  in  the 
proposed  project  or  when  significant 
new  circumstances  or  information 
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become  available  during  the 
environmental  review  process.  Where 
the  recipient  is  not  the  responsible 
entity,  the  recipient  must  inform  the 
responsible  entity  promptly  of  any 
proposed  substantial  changes  or 
significant  new  circumstances  or 


information  and  must  permit  the 
responsible  entity  to  prepare  a 
supplement  before  proceeding. 
Supplements  may  be  used  to  modify  or 
update  ElS's  which  the  responsible 
entity  has  determined  to  be  valid  and 
are  being  adopted  for  use.  Supplemental 


EIS's  are  subject  to  the  requirements  set 
forth  in  40  CFR  1502.9. 

14.  In  the  hst  below,  for  each  entry 
indicated  in  the  left  column,  remove  the 
reference  indicated  in  the  middle 
column  from  wherever  it  appears  in  the 
section  and  add  the  reference  indicated 
in  the  right  column: 


Section 


58.1(a) 


58.1(a),  last  word  of  paragraph  . 


58.1(b)  „.. 

58.1(c).  introductory  text 


58.2(a)(3) „ ^ „ 

58.4(b) 

58.5,  introductory  text 

58.6,  introductory  text  arxj  paragraph  (c)  .... 

58.6,  introductory  text 

58.12 

58.13,  introductory  text  and  paragraph  (a)  .. 

58.13(a)  and  (b)  

58.14 

58.14 

58.15,  introductory  text „. 

58.15,  introductory  text  arxJ  concluding  text 

58.30 „ 

58.30 

58.32(a)  

58.32(b)  

58.35(b),  (c)  introductory  text  and  (d) 

58.36 „ 

58.37(a)(2) 

58.37(a)(6),(b)  

58.40 

58.41  

58  42 

58.43 

58.43 

58.44,  introductory  text  and  concluding  text 

58.50 

68.50 

58.52 

58.55 ., 

58.56 , 

58.57 „ 

58.59 „ 

58.59 _ „ 

58.60 

58.61  

58.61  

58.62 

58.63 

58.65 „ 

58.65 

58.66 

58.66 

58.70 

58.73 

58.74 

58.75(b).  (c).  (d).  (e)(2).  (e)(3).  and  (g)  

58.75,  introductory  text  and  paragraph  (a)  ... 

58.76,  introductory  text  and  paragraph  (e)  ... 


Remove 


Recipients  of  HUO  as- 
sistance. 

Recipients 


Recipients  of  HUD  as- 
sistance. 
Recipients 


Grant  recipient . 

Recipients 

Recipient  

Recipient  

Recipient's 

Recipient  

recipient's  

Recipient  

Recipient  

Grant  recipient . 

Recipient  

Grant  recipient . 

Recipient  

Recipient's 

Recipient  

Recipient's 

Recipient  

Recipient  

Recipient's 

Recipient  

Recipient  

Recipient  

Recipient  

Recipient  

Recipient's 

Recipient  „ 

Recipient  

Recipient's 

Recipient  

Recipient  

Recipient  

Recipient  

Recipient  

Recipient's 

Recipient  

Recipient  

Recipient's 

Recipient 

Recipient  

Recipient  , 

Recipient's 

Recipient  

Recipient's 

Recipient  

Recipient's 

Recipient's 

Recipient  

Recipient's 

Recipient's 


Add 


Recipients  of  HUD  assist- 
ance and  other  respon- 
sible entities. 

Recipients  of  HUD  assist- 
ance and  other  respon- 
sible entities. 

Responsible  entities. 

Recipients  or  other  respon- 
sible entities. 
Recipient. 

Responsible  entities. 
Responsible  entity. 
Responsible  entity. 
Responsible  entities. 
Responsible  entity. 
responsit)te  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity, 
responsible  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity. 
Responsit))e  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsit>le  entity. 
Responsible  entity. 
Responsible  entity's. 
Responsible  entity. 
Responsible  entity's. 
Responsit)le  entity. 
Responsible  entity's. 
Responsible  entity's. 
Responsit)le  entity. 
Responsible  entity's. 
Responsible  entity's. 


15.  Section  58.71  is  revised  to  read  as 
follows: 

§  58.71    Request  for  release  of  funds  and 
certification. 

(a)  The  RROF  and  certification  shall 
be  sent  to  the  appropriate  HUD  Field 
Office  (or  the  State,  if  applicable), 
except  as  provided  in  paragraph  (b)  of 
this  section.  This  request  shall  be 
executed  by  the  responsible  entity's 
Certifying  Officer.  The  request  shall 
describe  the  specific  project  and 
activities  covered  by  the  request  and 
contain  the  certification  required  under 
the  applicable  statute  cited  in  §  58.1(c). 
The  RROF  and  certification  must  be  in 
a  form  specified  by  HUD. 

(b)  When  the  responsible  entity  is 
conducting  an  environmental  review  on 
behalf  of  a  recipient,  as  provided  for  in 
§  58.10.  the  recipient  must  provide  the 
responsible  entity  with  all  available 
project  and  enviroimiental  information 
and  refrain  from  undertaking  any 
physical  activities  or  choice  limiting 
actions  until  HUD  has  approved  its 
request  for  release  of  funds.  The  RROF 
and  certification  form  executed  by  the 
responsible  entity's  certifying  officer 
shall  be  sent  to  the  recipient  that  is  to 
receive  the  assistance  along  with  a 
description  of  any  special 
environmental  conditions  that  must  be 
adhered  to  in  carrying  out  the  project. 
The  recipient  is  to  submit  the  RROF  and 
the  certification  of  the  responsible  entity 
to  HUD  with  a  cover  letter  requesting 
the  release  of  funds  and  indicating  that 
it  agrees  to  abide  by  the  special 
conditions,  procedures  and 
requirements  of  the  envirormiental 
review,  and  to  advise  the  responsible 
entity  of  any  proposed  change  in  the 


scope  of  the  project  or  any  change  in 
environmental  conditions. 

(c)  If  the  responsible  entity 
determines  that  some  of  the  activities 
are  exempt  under  applicable  provisions 
of  this  Part,  the  responsible  entity  shall 
advise  the  recipient  that  it  may  incur 
costs  on  these  activities  as  soon  as 
programmatic  authorization  is  received. 
This  finding  shall  be  documented  in  the 
environmental  review  record 
maintained  by  the  responsible  entity 
and  in  the  recipient's  project  files. 

16.  Section  58.77  is  amended  by 
revising  paragraph  (b)  and  paragraphs 
(d)(1)  introductory  text,  (d)(l)(ii), 
(d)(l)(iv),  and  (d)(2),  to  read  as  follows: 

§  58.77    Effect  of  approval  of  certification. 

*         *        «        »         * 

(b)  Public  and  agency  redress.  Persons 
and  agencies  seeking  redress  in  relation 
to  environmental  reviews  covered  by  an 
approved  certification  shall  deal  with 
the  responsible  entity  and  not  with 
HUD.  It  shall  be  HUD's  policy  to  refer 
all  inquiries  and  complaints  to  the 
responsible  entity  and  its  Certifying 
Officer.  Similarly,  the  State  (where 
applicable)  may  direct  persons  and 
agencies  seeking  redress  in  relation  to 
environmental  reviews  covered  by  an 
approved  certification  to  deal  with  the 
responsible  entity,  and  not  the  state,  and 
may  refer  inquiries  and  complaints  to 
the  responsible  entity  and  its  Certifying 
Officer.  Remedies  for  noncompliance 
are  set  forth  in  program  regulations. 
***** 

(d)  Responsibility  for  monitoring 
training.  (1)  At  least  once  every  three 
years,  HUD  intends  to  conduct  in-depth 
monitoring  of  the  environmental 
activities  performed  by  responsible 
entities  that  have  assumed 


responsibilities  for  environmental 
review,  decisionmaking  and  action 
under  this  part.  Limited  monitoring  of 
these  environmental  activities  will  be 
conducted  during  each  program 
monitoring  site  visit.  If  through  limited 
or  in-depth  monitoring  of  these 
environmental  activities  or  by  other 
means,  HUD  becomes  aware  of  any 
environmental  deficiencies,  HUD  may 
take  one  or  more  of  the  following 
actions: 
***** 

(ii)  HUD  may  require  attendance  by 
staff  of  the  responsible  entity  at  HUD 
sponsored  or  approved  training,  which 
will  be  provided  periodically  at  various 
locations  around  the  country; 
***** 

(iv)  HUD  may  suspend  or  terminate 
the  responsible  entity's  assumption  of 
the  environmental  review 
responsibility; 

***** 

(2)  HUD's  responsibilities  and  action 
under  paragraph  (d)(1)  of  this  section 
shall  not  be  construed  to  limit  or  reduce 
any  responsibility  assumed  by  a 
responsible  entity  with  respect  to  any 
particular  release  of  funds  under  this 
part.  Whether  or  not  HUD  takes  action 
under  paragraph  (d)(1)  of  this  section, 
the  Certifying  Officer  remains  the 
responsible  Federal  official  under 
§  58.17  with  respect  to  projects  and 
activities  for  which  the  Certif\'ing 
Officer  has  submitted  a  certification 
under  this  part. 

Dated:  Januar>'  31,  1995. 
Henry  G.  Cisneros, 
Secretary. 
|FR  Doc.  95-6054  Filed  3-10-95:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 

[A-«1-73;  FRL-616a-2] 

RIN  2050-AD26 

Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Clean  Air  Act  Section 
112(r)(7) 

agency:  Environmental  Protection 

Agency. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking. 

SUMMARY:  On  October  20, 1993,  EPA 
proposed  risk  management  program 
regulations,  mandated  under  the 
accidental  release  provisions  of  the 
Clean  Air  Act  (CAA).  The  purpose  of  the 
proposed  rule  is  to  reduce  the  number 
and  severity  of  chemical  accidents. 
Based  on  information  presented  during 
public  hearings  and  in  comments  on  the 
proposed  rule,  EPA  is  requesting 
additional  comment  on  the  folloufing 
regulatory  options  and  issues: 
approaches  for  increasing  compliance 
flexibility  and  decreasing  cost  while 
still  ensuring  preparedness  by  tiering 
the  regulatory  requirements  to  take  into 
consideration  differences  between 
various  types,  classes,  and  kinds  of 
sources,  devices,  and  systems;  the 
hazard  assessment  approaches 
(including  worst-case  scenarios); 
accident  information  reporting;  public 
participation  in  risk  management 
program  and  plan  oversight;  inherently 
safer  approaches  for  sources'  design  and 
operations;  and  the  implementation  of 
CAA  section  112(r)  regulations, 
including  methods  of  integrating  these 
requirements  into  the  title  V  permitting 
requirements  and  the  codification  of 
approved  state  section  112(r) 
requirements. 

DATES:  Comments:  Comments  must  be 
submitted  on  or  before  May  12,  1995. 

Hearings:  The  Agency  will  hold  a 
hearing  on  March  31  from  9  a.m.  until 
4  p.m. 

ADDRESSES:  Comments:  Written 
comments  may  be  mailed  or  submitted 
to:  U.S.  Environmental  Protection 
Agency,  Attn:  Docket  (A-91-73),  Room 
1500.  401  M  Street,  SW,  Washington, 
DC  20460.  Comments  must  be  submitted 
in  duplicate.  Comments  may  also  be 
faxed  to  the  docket  at  202-260-4400.  as 
long  as  faxes  are  followed  by  hard 
copies. 

Hearings:  The  hearing  will  be  held  at 
the  EPA  Auditorium,  401  M  Street,  SW, 
Washington.  DC.  People  who  want  to 


testify  at  this  hearing  should  call  703- 
934-3158  by  March  27 

Docket:  Supporting  information  used 
in  developing  the  accidental  release 
prevention  regulations  is  contained  in 
Docket  No.  A-91-73.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday  (except 
government  holidays)  at  the  address 
listed  above.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Lyse  D.  Helsing  at  (202)  260-6128, 
Chemical  Emergency  Preparedness  and 
Prevention  Office  (5101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460.  or 
the  Emergency  Planning  and 
Community  Right-to-Know  Hothne  at  1- 
800-535-0202. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Statutory'  Authority 

B.  Relationship  of  Section  112(r)  to  Other 
Requirements  of  the  Clean  Air  Act 

C.  Summary  of  the  Proposed  Risk 
Management  Program  Rule 

II.  Discussion  of  Issues  and  Approaches 

A  Approaches  for  Tiering  the  Regulator^' 

Requirements 
B  Hazard  Assessment 

C.  Accident  Information  Reporting 
D  Public  Participation 

E.  Inherently  Safer  Approaches 
F  Implementation  and  Integration  of 
Section  112(r)  with  State  Programs 
111  Required  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C  Enhancing  the  Intergovernmental 
Partnership 

D.  Paperwork  Reduction  Act 

I.  Introduction  and  Background 

A.  Statutory  Authority 

This  supplemental  notice  of  proposed 
rulemaking  is  being  issued  under 
sections  112(r)  and  301(a)(1)  of  the 
Clean  Air  Act  (CAA)  as  amended  (42 
U.S.C.  7412(r)  and  7601(a)(1)). 

B.  Relationship  of  Section  112(r)  to 
Other  Requirements  of  the  Clean  Air  Act 

The  Clean  Air  Act  Amendments  of 
1990  amend  CAA  section  112  and  add 
a  new  paragraph  (r).  The  intent  of  CAA 
section  112(r)  is  to  prevent  accidental 
releases  to  the  air  and  minimize  the 
consequences  of  releases  by  focusing 
preventive  measures  on  chemicals  that 
pose  the  greatest  risk  to  the  pubhc  and 
the  environment.  For  a  summary'  of  the 
statutory  requirements  of  section  112(r) 
and  related  statutory  provisions,  see  the 
notice  of  proposed  rulemaking  (NPRM) 
(58  FR  54190;  October  20. 1993). 

Since  the  October  20,  1993,  notice, 
the  Environmental  Protection  Agency 


(EPA)  has  taken  various  additional 
regulatory  actions  relevant  to  the  section 
112(r)  program.  EPA  promulgated  the 
List  of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention  on  January  31,  1994  (59  FR 
4478).  The  list  of  regulated  substances 
and  thresholds  will  determine  which 
sources  must  comply  with  the  accident 
prevention  regulations. 

CAA  section  112(1)  contains  the 
statutory  authority  for  EPA  to  approve 
and  delegate  specific  Federal  authorities 
to  states.  EPA  promulgated  a  rule  under 
section  112(1)  on  November  26, 1993  (58 
FR  62262)  that  addresses  the  approval  of 
both  state  programs  for  section  112  that 
mirror  the  Federal  requirements  and 
programs  that  differ  from  Federal 
requirements.  Approval  of  state  rules 
addressing  section  112(r)  requirements 
is  addressed  in  the  section  112(11  rule. 

Certain  other  regulatory  actions  that 
predate  the  October  20, 1993,  NPRM  are 
relevant  to  today's  supplemental  notice. 
Specifically,  section  112(r)  is  addressed 
in  CAA  title  V,  operating  permits,  and 
the  subsequent  rulemaking  in  40  CFR 
part  70  (part  70)  published  on  July  10, 
1992  (57  FR  32250).  Section  112(r) 
listed  substances  are  "regulated  air 
pollutants,"  and  the  accident  prevention 
regulations  developed  imder  section 
112(r)(7)  are  "applicable  requirements' 
for  the  purposes  of  CAA  title  V  and  part 
70. 

C  Summary  of  the  Proposed  Risk 
Management  Program  Rule 

The  proposed  rule  would  require 
sources  to: 

•  Register  with  EPA  not  later  than 
three  years  after  publication  of  the  final 
rule; 

•  Develop  and  implement  a  risk 
management  program  that  includes  a 
hazard  assessment,  prevention  program, 
and  emergency  response  program,  and 
maintain  on-site  documentation  of  the 
program's  implementation.  The  hazard 
assessment  would  include  offsite 
consequence  analyses  and  a  five-year 
accident  histon,'; 

•  Develop  arid  submit  to  Federal, 
state,  and  local  authorities  a  risk 
management  plan  (RMP)  that 
documents  the  risk  management 
program.  This  plan  will  be  available  to 
the  public;  and 

•  Update  the  risk  management 
program  and  plan  as  required  by  rule, 
audit,  or  process  or  chemical  changes  at 
the  source. 

The  risk  management  program 
addresses  the  general  requirements  of 
CAA  section  112(r)(7)(Bl  for  regulations 
to  provide  for  accidental  release 
detection  and  prevention.  The  risk 
management  plan,  referred  to  as  the 


Federal  Register  /  Vol.  60,  No.  48  /  Monday.  March  13,  1995  /  Proposed  Rules  13527 


RMP  in  this  notice,  addresses  the 
specific  requirements  of  CAA  section 
112(r)(7)(B)  for  a  plan  that  provides 
governmental  entities  and  the  public 
with  information  on  the  hazards  found 
at  sources  and  the  source's  plans  for 
addressing  the  hazards.  These  hazards 
would  be  identified  and  addressed 
through  implementation  of  the  risk 
management  program  elements. 
Therefore,  the  RMP  would  summarize 
the  results  of  hazard  assessments  and 
the  implementation  of  the  risk 
management  program  requirements.  The 
proposed  rule  also  contains  a  system  to 
audit  the  RMPs.  including  criteria  for 
selecting  sources  for  audits. 

II.  Discussion  of  Issues  and  Approaches 

During  public  hearings  on  the 
proposed  rule,  in  comments  provided 
on  the  proposed  rule,  and  through 
additional  sources,  EPA  has  learned  that 
six  areas  of  the  proposed  rule  need 
clarification  and  further  comment  prior 
to  development  of  a  final  rule.  In 
addition  to  the  regulatory-  provisions 
and  alternatives  in  the  proposed  rule. 
EPA  is  requesting  comment  on 
regulatory  options  under  consideration 
in  the  following  areas:  approaches  for 
tiering  the  regulatory  requirements  to 
fake  into  consideration  differences 
between  various  types,  classes,  and 
kinds  of  sources,  devices  and  systems; 
the  hazard  assessment  approaches 
(including  worst-case  scenarios); 
accident  information  reporting:  public 
participation  in  risk  management 
program  and  plan  oversight;  inherently 
safer  approaches  for  design  and 
operation,  and  the  implementation  of 
section  112(r)  regulations  including 
methods  of  integrating  these 
requirements  into  the  title  V  permitting 
requirements.  All  regulatory  provisions 
and  alternatives  under  the  proposed 
nile  remain  as  options  for  the  final  rule. 
EPA  will  consider  carefully  comments 
already  submitted.  Therefore, 
commenters  on  this  notice  should  not 
duplicate  comments  already  submitted, 
but  should  focus  on  the  issues  in  this 
notice. 

A.  Approaches  for  Tiering  the 
Regulatory  Requirements 

Many  commenters  asked  for  a  tiered 
approach  (i.e.,  applying  different 
requirements  to  different  sources). 
Commenters  have  presented  several 
reasons  why  a  tiered  approach  is 
neetied: 

•  Commenters  slated  that,  if  a  source 
cannot  cause  offsite  impacts,  the  source 
should  not  have  to  meet  the 
requirements  of  the  rule. 

•  Commenters  stated  that  the  rule 
should  be  streamlined  to  ensure  that  the 


requirements  are  appropriate  for  each 
type  of  source  covered  and  eliminate 
duplicative  coverage  where  possible. 
Commenters  argued  that  CAA  section 
112(r)(7)(B)(i)  allows  EPA  to  take  into 
account  differences  in  size,  operations, 
processes,  class  and  categories  of 
sources,  and  voluntary  actions. 

•  Commenters.  particularly  states, 
were  concerned  about  whether  the  final 
rule  can  be  implemented  effectively 
Substantial  requirements  imposed  on 
lower  risk  sources  may  undermine  the 
program  because  implementing  agencies 
and  the  public  will  find  it  more  difficult 
to  identify  and  focus  on  the  most 
serious  risks.  Resources  spent  on 
unproductive  regulatory-  requirements 
better  might  be  used  to  analyze  and 
develop  new  accident  prevention 
technologies. 

•  Commenters  have  stated  that,  based 
on  their  experience  implementing 
similar  accident  prevention  rules  in 
New  Jersey.  California,  and  Delaware, 
and  implementing  the  OSHA  PSM 
standard,  the  rule  would  impose 
substantially  higher  costs  on  affected 
sources  than  EPA  had  originally 
estimated.  These  commenters  argued 
that  the  costs  of  the  rule  should 
reasonably  be  related  to  benefits 
obtained.  Commenters  noted  that  EFA  is 
required  under  CA.A  section  112(r)(riC) 
to  consider  the  effects  on  small 
businesses. 

In  light  of  data  and  information 
supplied  by  commenters  during  the 
initial  comment  period  and  developed 
by  EPA  subsequent  to  publication  of  tlie 
initial  proposed  rule.  EPA  believes  thot 
it  would  be  unreasonable  to  apply  the 
proposed  rule  prevention  program  to  ;-ll 
sources  subject  to  part  68.  EPA  is 
considering  a  tiered  approach  to  athie  e 
the  program  objectives  of  ensuring  that 
the  effort  is  appropriate  to  the  potentia, 
risk  and  recognizing  the  prevention 
steps  that  sources  are  already  required 
to  take  under  other  regulatory  programs. 
EPA  believes  a  tiered  implementation 
framework  may  be  a  reasonable  way  to 
reduce  the  cost  without  sacrificing 
accident  prevention  benefits. 

EPA  is  proposing  the  use  of  three 
tiers,  representing  increasing  levels  of 
effort,  in  defining  requirements  for 
sources.  The  tiers  would  apply  to 
different  categories  and  classes  of 
sources  based  on  their  potential  risk  and 
steps  already  being  taken.  In  light  of  the 
various  comments  summarized  above, 
EPA  does  not  befieve  that  the  third  tier, 
which  would  be  the  proposed 
prevention  program  and  would  entail 
the  greatest  level  of  effort  among  the 
alternatives  discussed  below  should 
apply  to  all  sources.  EPA  solicits 
cortiments  on  this  position. 


Under  the  Common  Sense  Initiative 
(CSI),  the  Agency  is  working  with  a 
broad  cross  section  of  stakeholders  to 
examine  regulations  affecting  six 
industry  sectors.  These  sectors  are 
petroleum  refining,  metal  finishing,  iron 
and  steel,  automobile  manufacturing, 
electronics  and  computers,  and  printing. 
Under  CSI,  the  Agency  and  stakeholders 
together  will  be  looking  for  approaches 
that  provide  more  environmental 
protection  at  less  cost  for  these  industry 
sectors.  The  tiering  approaches 
discussed  in  this  notice  incorporate 
these  CSI  principles. 

Discussion  of  Issues  and  Approaches 

The  CAA  mandates  that  each  source 
with  more  than  a  threshold  quantity  of 
a  regulated  substance  develop  and 
implement  a  risk  management  plan  lha« 
includes  an  offsite  consequence 
analysis,  a  five-year  accident  history,  a 
prevention  program,  and  an  emergency 
response  program.  Under  its  proposed 
rule.  EPA  would  require  the  submission 
of  an  RMP  that  summarizes  each  of  the 
elements  listed.  The  risk  management 
program  specifies  the  activities  required 
for  each  of  the  broad  elernents.  The 
original  proposal  would  require  every 
source  affected  by  the  rule  to  complete 
all  specified  activities  and  submit  an 
RMP  EPA  is  proposing  today  to  cioalei 
the  following  three  tiers  of  risk 
management  programs: 
Tier  1  A  brief  RMP  would  demonstrate 
and  certify  that  the  source's  worst- 
case  release  would  not  reach  any 
public  or  environmental  receptors  of 
concern. 
Tier  2:  A  streamlined  risk  management 
program  would  require  sources  to 
conduci  an  offsite  consequence 
analysis,  document  a  five-year 
accident  history,  implement 
prevention  steps,  have  an  emergency 
response  plan,  and  submit  an  R.MP 
The  rule  would  not  require  specific 
steps  to  comply  with  the  prevention 
and  emergency  response  programs.. 
Tier  3:  The  full  risk  management 
program  and  plan  would  be  that 
described  in  the  proposed  rule. 
In  addition  to  the  approach  in  the 
proposed  rule.  EPA  has  developed  two 
alternative  approaches  to  assigning 
sources  to  the  tiers  in  a  way  that  tdtes 
into  consideration  risk  as  well  as 
differences  between  types,  classes,  and 
kinds  of  sources. 

Approach  1  Sources  that  could  meet 
the  requirements  of  Tier  1  would 
comply  with  Tier  1,  manufacturers 
with  100  or  more  full-time  employees 
(FTEs)  producing  pulp  (SIC  code 
2611).  chlor-alkahs  (2812),  industrial 
inorganics,  not  elsewhere  classified 
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(nee)  (2819).  plastics  and  resins 
(2821).  industrial  organics.  nee  (2869), 
nitrogen  fertilizers  (2873),  agricultural 
chemicals,  nee  (2879).  and  petroleum 
refineries  (2911)  would  comply  with 
Tier  3  requirements;  all  other  sources 
would  comply  with  Tier  2 
requirements.  In  addition,  eight  years 
after  the  effective  date  of  the  rule, 
sources  in  SIC  codes  2812,  2819. 
2869,  2873.  and  2911  with  20  to  99 
FTEs  would  be  required  to  meet  Tier 
3  requirements. 
Approach  2:  Sources  that  could  meet 
the  requirements  of  Tier  1  would 
comply  with  Tier  1;  other  sources 
with  fewer  than  100  full-time 
employees  (FTEs)  would  comply  with 
Tier  2  requirements;  all  other  sources 
would  comply  with  Tier  3 
requirements. 

Discussion  of  Tier  Requirements 

Tier  1  (No  Impact  Tier).  A  source  in 
Tier  1  would  be  a  source  that  is  subject 
to  part  68  because  it  has  more  than  a 
threshold  quantity  of  a  regulated 
substance,  but  that  does  not  pose  a- risk 
to  public  or  environmental  receptors.  A 
source  would  be  eligible  for  Tier  1  if  the 
owner  or  operator  can  demonstrate  that, 
in  a  worst-case  release,  there  are  no 
public  and  environmental  receptors  of 
concern  within  the  impact  distances 
specified  by  rule.  Sources  would  not  be 
eligible  for  Tier  1  if  they  have  had  a 
significant  accidental  release  (as  defined 
in  the  proposed  rule)  in  the  previous 
five  years.  To  ensure  that  emergency 
responders  are  aware  of  the  hazards  at 
the  sites,  sources  that  exceed  a 
threshold  only  for  flammable  or 
explosive  regulated  substances  (i.e., 
they  have  no  listed  toxics  above  the 
threshold  quantity)  would  need  to  post 
a  sign  at  all  normal  access  routes  that 
warns  the  public  and  emergency 
responders  about  the  hazard  (fire  or 
explosion)  and  lists  an  emergency 
contact  telephone  number.  The  owner 
or  operator  of  a  source  eligible  for  Tier 
1  that  handles  a  regulated  toxic 
substance  would  need  to  show  that  the 
local  emergency  response  plan  prepared 
under  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  section  303.  42  U.S.C.  11003, 
specifically  addresses  their  source.  For 
regulated  substances  that  are  not 
extremely  hazardous  substances  (EHSs) 
under  EPCRA,  the  owner  or  operator  of 
the  source  would  need  to  certify  that 
source  emergency  response  planning 
and  measures  have  been  coordinated 
with  local  first  responders.  EPA  requests 
comments  on  this  approach.  Sources 
meeting  these  criteria  would  be  required 
to  register,  submit  an  RMP  consisting  of 
the  registration  and  standard  one- 


paragraph  statement  (see  rule  text),  and 
maintain  records  of  compliance  with 
these  requirements. 

The  provisions  described  above 
would  satisfy  each  element  of  section 
112(r)(7)(B)(ii)  while  recognizing  that  it 
is  reasonable  for  this  class  of  sources  to 
be  addressed  in  a  simple  manner  The 
hazard  assessment  element  of  the 
program  would  be  satisfied  by  verifying 
that  there  were  no  receptors  within  the 
potential  impact  zone  of  the  worst-case 
accidental  release  and  by  the  absence  of 
any  significant  accidental  release  within 
the  previous  five  years.  In  addition,  EPA 
proposes  that,  in  lieu  of  obtaining  a 
professional  survey,  an  owner  or 
operator  could  rely  on  visual 
approximations  of  the  distances 
surrounding  the  source  to  public  and 
environmental  receptors  for  comparison 
to  the  distance  generated  by  the  worst- 
case  release.  The  prevention  program 
would  not  require  additional  prevention 
activities  because  the  characteristics  of 
the  process  are  such  that  there  are  no 
potential  public  or  environmental 
impacts.  A  standardized  RMP  ensures 
that  local  emergency  planners  and  the 
state  know  that  the  source  has  been 
assessed  by  the  owner  or  operator 

EPA  believes  that  Tier  1  will  be  most 
suitable  for  operations  that  handle 
flammable  substances  or  explosive 
substances  in  locations  that  are 
relatively  distant  from  the  public.  In 
lieu  of  presenting  a  distance  table  for 
explosives  in  this  part,  EPA  would 
allow  a  source  to  be  eligible  for  Tier  1 
if  it  maintained  a  distance  to  the  public 
and  environmental  receptors  consistent 
with  27  CFR  part  55  or  30  CFR  parts  56, 
57,  or  77  These  regulations, 
promulgated  by  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (BATF)  and  the 
Mine  Safety  and  Health  Administration 
(MSHA)  incorporate  the  American  Table 
of  Distances  (ATD).  The  distances 
identified  in  the  ATD  are  more 
conservative  than  the  EPA  listing 
criteria  and  should,  therefore,  protect 
the  public  and  the  environment  from 
the  effects  that  caused  EPA  to  list 
explosives. 

Based  on  the  known  properties  of 
flammable  substances  and  explosives,  it 
is  possible  to  use  conservative 
assumptions  and  calculate  the 
maximum  distance  at  which  an 
overpressure  or  heat  effect  of  concern 
can  be  detected.  Distances  for  potential 
impacts  of  accidental  releases  for 
flammable  substances  and  processes 
could  be  determined  by  consulting 
distance  tables  or  derived  using  the 
following  calculation  method  described 
in  Flammable  Gases  and  Liquids  and 
Their  Hazards: 


D  =  Cx(nE)'\ 

where  D  is  the  distance  in  meters  to  a 
1  psi  overpressure.  C  is  a  constant  for 
damages  associated  with  1  psi 
overpressures  or  0  15,  n  is  a  yield  factor 
of  the  vapor  cloud  e.xplosion  derived 
from  the  mechanical  yield  of  the 
combustion  and  is  assumed  to  be  10 
percent  (or  0  1)  and  E  is  the  energy 
content  of  the  explosive  part  of  the 
cloud  in  Joules.  E  can  be  calculated 
from  the  mass  of  substance  in  kilograms 
times  the  heat  of  combustion  (he)  in 
Joules  per  kilogram  as  follows: 
E  =  mass  x  he 

Combining  these  two  equations  gives. 
D  =  0  15  X  (0  1  X  mass  x  he)'  ' 
If  distances  to  receptors  are  greater  than 
the  distance  given  by  the  calculation 
method,  then  a  source  could  be  eligible 
for  Tier  1 

EPA  has  received  a  study  addressing 
the  potential  consequences  of  accidental 
releases  from  oil  and  gas  exploration 
and  production  (E&P)  sources  that  may 
provide  a  more  suitable  method  for 
calculating  impact  distances  from  these 
sources  than  the  general  formula 
presented  above.  The  study.  Hazard 
Assessment  of  E6-P  Facilities  Potentially 
Subject  to  the  EPA 's  Risk  Management 
Program  Regulations,  was  submitted  by 
the  American  Petroleum  Institute  in 
Januan,-  1995  and  is  available  in  the 
docket  (see  ADDRESSES  section  of  this 
rule).  Generally  the  study  purports  to 
show  that  given  the  composition  of 
produced  hydrocarbons  at  the  source 
and  certain  phj'sical  characteristics  of 
an  E&P  source,  such  as  operating  phase 
and  piping  size,  one  may  estimate  the 
potential  impact  distances  for  vapor 
cloud  e.xplosions  and  radiant  heat 
effects  of  an  accidental  release.  EPA  is 
announcing  the  availability  of  this  study 
and  seeks  comment  on  whether  EPA 
should  allow  E&P  sources  to  use  the 
results  of  the  study  to  determine  wo?st- 
case  release  impact  distances. 

For  listed  toxic  substances,  EPA  is 
proposing  that  sources  use  the  lookup 
tables  discussed  in  Section  B  below. 
Sources  would  use  the  lookup  tables  to 
determine  the  impact  distance  for  their 
worst-case  releases.  If  a  source  can 
demonstrate  that  there  eire  no  public  or 
environmental  receptors  of  concern 
within  the  distance,  the  source  would 
be  eligible  for  Tier  1. 

EPA  seeks  comment  on  whether  Tier 
1  is  appropriate  for  the  sources 
discussed  above.  In  particular,  EPA 
seeks  comment  on  whether  Tier  1  is 
appropriate  for  sources  that  have  toxic 
regulated  substances  present  in  more 
than  a  threshold  quantity  Should 
sources  be  allowed  to  determine  that 
they  have  no  offsite  impacts  for  toxics 


based  on  site-specific  analyses  rather 
than  the  lookup  tables?  Is  the  criterion 
of  no  significant  accidental  release  in 
the  previous  five  years  appropriate  as  a 
condition  for  Tier  1  eligibility?  Are 
additional  response  preparedness 
activities  necessary  beyond  what  has 
been  specified  for  sources  in  this  tier' 

Tier  2  (Streamlined  Program).  Sources 
would  be  required  to  register  with  EPA. 
conduct  a  hazard  assessment,  develop  a 
five-year  accident  history,  prevention 
program,  and  emergency  response 
program,  and  submit  an  RMP 
sum.marizing  these  elemt-nts. 

The  rule  would  not  specify  the 
prevention  program  in  detail,  but  a 
source's  program  would  have  to  cover 
the  statutory  elements  of  training, 
maintenance,  safety  precaution,  and 
monitoring.  The  prevention  program 
section  of  the  RMP  would  describe  the 
steps  the  source  takes  to  train 
employees  and  maintain  the  facility,  the 
safety  precautions  used,  and 
monitoring.  Sources  may  be  able  to  meet 
these  requirements  through  compliance 
with  other,  already  existing  Federal 
regulations.  For  example,  almost  all 
sources  are  subject  to  OSHA  regulations. 
The  Hazard  Communication  Standard 
(29  CFR  1910.1200)  requires  training  on 
hazards  and  preventive  actions.  OSHA 
has  numerous  rules  related  to  safety 
precautions.  Certain  industries  (e.g., 
handlers  of  anhydrous  ammonia  and 
LPG)  have  specific  OSHA  standards. 
Propane  handlers  are  also  generally 
subject  to  state  and  local  laws  based  on 
NFPA-58,  a  storage  and  handling 
standard  for  propane.  Sources  could  cite 
compliance  with  these  standards  as  part 
of  their  description  of  their  prevention 
steps.  Sources  that  are  in  compliance 
with  the  OSHA  process  safety 
management  (PSM)  standard  or  with 
chemical  and  refinery  industry 
standards  would  be  able  to  cite 
compliance  with  these  because  they 
parallel  EPA's  proposed  prevention 
program. 

One  mandated  prevention  element 
not  usually  addressed  in  regulations, 
except  OSHA  PSM.  is  maintenance. 
Sources  would  be  required  to  describe 
how  they  maintain  a  safe  facility;  EPA 
would  not,  however,  specify 
maintenance  steps.  EPA  emphasizes 
that,  under  CAA  section  112(r)(1),  all 
sources  already  are  required  to  identify 
their  hazards  and  design  and  maintain 
a  safe  facility  and  would  continue  to  be 
subject  to  this  general  duty  under 
today's  proposed  rule. 

The  response  program  would 
document  procedures  for  informing  the 
public  and  local  entities  about 
accidental  releases,  procedures  to  be 
used  on  site  to  respond  to  an  accidental 


release,  and  a  description  of  employee 
training  measures  regarding  emergency 
situations.  EPA  requests  comment  on 
whether  Tier  2  sources  should  be 
required  to  exercise  the  emergency 
response  program  under  proposed 
§  68.45  or  whether  a  streamlined 
response  program  would  be  sufficient. 
EPA  notes  that,  for  both  Tier  2  and  Tier 
3  (described  below),  compliance  with 
other  Federal  contingency  and 
emergency  response  planning 
requirements  (e.g.,  RCRA,  OPA-90) 
would  be  considered  adequate  to  meet 
the  emergency  response  requirements  of 
the  rule.  EPA  asks  for  comment  on  what 
other  Federal  emergency  response 
measures  would  satisfy  the 
requirements  of  section 
112{r)(7)(B)(ii)(III).  In  particular,  does 
HAZWOPER  (29  CFR  1910.120)  fulfill 
the  requirement  for  "a  response  program 
providing  for  specific  actions  *   *   '  so 
as  to  protect  human  health  and  the 
environment"?  If  a  source  is  specifically 
addressed  in  an  emergency  plan  under 
EPCR,-\  section  303,  should  that  satisfy 
the  response  program  element  of  the 
CAA?  Should  EPA  require  that  the  LEPC 
meet  the  membership,  planning  process, 
and  public  availability  requirements  of 
EPCRA  sections  301,  303  and  324  for  a 
source  to  rely  on  an  EPCRA  local 
emergency  plan? 

The  streamlined  approaches  under 
Tier  2  fulfill  the  statutory  provisions  of 
section  112(r)(7)(B)(ii).  while  exercising 
the  discretion  granted  under  section 
112(r)(7)(B)(i)  to  recognize  ongoing 
prevention  activities  at  classes  of 
sources.  Requirements  for  hazard 
assessments  and  response  programs  for 
sources  would  be  similar  to  those  in  the 
original  proposal  as  modified  by  other 
portions  of  today's  notice.  The  five-year 
accident  history  would  be  based  on  the 
proposed  rule.  The  prevention  program 
would  place  less  burden  on  sources  that 
are  subject  to  other  governmental  or 
industrial  programs  or  that  seem  to 
present  a  lesser  risk  of  a  significant 
accidental  release  than  other  sources, 
based  on  public  data  and  inferences 
drawn  from  such  data.  The  RMP  will 
fulfill  the  right-to-know  aspects  of 
section  1 12(r)  by  requiring  a  source  to 
summarize  data  about  its  hazard 
assessment,  prevention,  and  response 
program  activities  and  make  this 
information  available  to  the  public.  EPA 
seeks  comments  on  the  proposed  Tier  2 
requirements.  Specifically.  EPA  seeks 
comment  on  whether  additional, 
specific  prevention  activities  should  be 
required  to  address  safety  precautions, 
maintenance,  monitoring,  and  training 
(e.g.,  any  particular  requirements  of  the 
proposed  rule  tar^geted  at  these 


activities)  and  on  whether  there  are 
additional  governmental  regulations  and 
industry  or  third-party  standards  which 
fulfill  the  mandate  of  a  prevention 
program  under  section  112(r). 

Tier  3— Full  Rule.  Tier  3  sources 
would  be  required  to  comply  with  the 
detailed  prevention  program  of  the  rule, 
as  finalized.  The  RMP  would  address 
hazard  assessment,  the  prevention 
program,  and  the  emergency  response 
program.  EPA  intends  that  the  final 
prevention  program  will  be  the  OSHA 
FSM  standard  plus  the  requirement  for 
a  management  system. 

Discussion  of  .^ssignment  to  Tiers 

Sources  would  be  eligible  for  Ti(!r  1 
based  on  a  demonstration  and 
certification  of  no  impact  on  public  or 
environmental  receptors.  All  other 
sources  would  be  allocated  to  either 
Tier  2  or  Tier  3  Tier  2  is  a  default  tier 
for  those  sources  not  specifically 
assigned  to  Tier  3. 

EP.^'s  preferred  approach  would 
assign  sources  in  specific  four-digit  SIC 
codes  to  Tier  3.  To  identify  such  SIC 
codes.  EPA  analyzed  its  ARIP  databa.se 
for  the  period  from  1987  through  1993 
EPA  believes  that  SIC  codes  in  which 
more  than  10  sources  with  100  or  more 
full-time  employees  reported  regulated 
substance  releases  (not  limited  to 
accidental  releases  under  part  68)  and 
more  than  20  percent  of  such  sources 
had  releases  that  had  impacts  onsile  or 
offsite  would  be  candidate  SIC  codes  for 
Tier  3  during  the  initial  implementation 
of  part  68.  EPA  also  considered  the 
quantities  released  and  the  number  of 
sources  in  the  SIC  code  as  reported  in 
Census  data.  EPA  used  some  judgment 
wht'n  looking  at  SIC  codes  in  Census 
data  because  the  Census  reports  only  the 
one  SIC  code  per  source  that  represents 
the  greatest  financial  activity  even  when 
many  SIC  codes  apply.  Thus,  the  Census 
may  be  likely  to  understate  the  total 
number  of  sources  in  a  4-digit  SIC  code, 
especially  in  the  chemical  industrj'. 
because  sources  in  certain  industries 
typically  involve  many  different 
operations.  EPA  believes  that  chemical 
releases  that  are  not  accidental  releases 
and  releases  in  which  workers  were 
injured  should  be  included  in  an 
analysis  of  accidental  releases  for  the 
purposes  of  section  112(r)  because  all 
such  releases  may  indicate  a  failure  of 
company  safety  practices.  EPA  requests 
comments  on  this  conclusion  and  data 
indicating  that  this  assumption  is  valid 
(or  not)  for  the  groups  discussed  below 

Based  on  the  analysis  described 
above.  EPA  identified  eight  four-digit 
SIC  codes  that  have  a  release  history 
that  supports  requiring  sources  in  such 
codes  to  implement  a  Tier  3  program. 
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These  SIC  codes  are:  2611  (pulp  mills), 
2812  (cblor-alkali),  2819  (industrial 
inorganics  nee],  2821  (plastics  and 
resins).  2869  (industrial  organics  nee), 
2873  (nitrogen  fertiUzer),  2879 
(agricultural  chemicals  nee),  and  2911 
(reflneries).  In  all  of  these  industries,  the 
number  of  facilities  reporting  releases 
was  more  than  20  percent  of  the  number 
in  each  SIC  code  using  Census  data. 

Four  industrial  categories  that  EPA 
does  not  believe  would  be  appropriate 
under  the  accident  history  criteria  for 
Tier  3  are  2865  (cyclic  crudes),  3312 
(steel  mills),  2816  (industrial  inorganic 
pigments),  and  4911  (electric  utilities). 
Less  than  20  percent  of  the  releases 
reported  from  cyclic  crude  sources  and 
steel  mills  had  impacts.  In  the  cyclic 
crude  industrial  category,  while  16 
sources  reported  releases 
(approximately  25  percent  of  the  SIC 
code),  only  three  sources  had  releases 
with  impacts.  The  largest  release  at  11 
of  the  cyclic  crude  sources  exceeded 
1.000  pounds,  and  three  of  these  sources 
had  largest  releases  exceeding  10.000 
pounds.  Given  the  size  of  releases  from 
cyclic  crude  sources,  EPA  requests 
comments  on  whether  they  should  be 
required  to  meet  Tier  3  requirements.  In 
the  steel  mill  sector,  while  18  sources 
reported  releases  (approximately  14 
percent  of  the  industry),  only  3  had 
impacts.  However,  six  of  these  sources 
reported  releases  exceeding  10,000 
pounds.  The  industrial  inorganic 
pigment  industry  was  just  below  the 
candidate  SIC  code  criteria  for  facilities 
reporting  releases  and  percentage  of 
impact  releases.  While  nearly  half  the 
industry  reported  releases,  only  two 
facilities  had  releases  that  were  more 
than  1000  pounds,  and  none  had 
releases  that  exceeded  10,000  pounds. 
Although  there  were  a  high  number  of 
releases  reported  by  electric  utilities, 
only  about  2  percent  of  the  industry 
accounted  for  the  reported  releases. 

EPA  would  initially  limit  Tier  3  to 
sources  in  the  eight  categories  with  100 
or  more  full-time  employees  because 
these  sources  have  the  most  significant 
accident  histories.  However,  certain 
smaller  sources  also  have  accident 
histories  that  would  support  eventual 
Tier  3  treatment.  EPA  conducted  an 
analysis  of  sources  with  20-99  full-time 
employees  and  identified  five  categories 
that,  based  on  accident  history,  would 
become  Tier  3  sources  8  years  after 
promulgation:  2812,  2819,  2869,  2873, 
and  2911.  The  flammable  substance 
accident  history  for  refineries  with  20- 
99  full-time  employees  supports 
eventually  requiring  these  sources  to 
comply  with  Tier  3.  The  four  other 
industries  all  had  a  significant 
percentage  of  impact  releases  relative  to 


the  number  of  facilities  reporting  toxic 
releases.  Three  groups  (industrial 
inorganics,  industrial  organics,  and 
nitrogen  fertilizer)  had  more  than  ten 
facilities  reporting  toxic  releases,  while 
two  groups  (chlor-alkali  and  nitrogen 
fertilizer)  had  more  than  30  percent  of 
the  SIC  code  reporting  releases.  EPA 
may  review  this  determination  based  on 
data  gathered  during  the  eight-year 
period.  The  full  program  would  be 
phased  in  to  allow  these  sources  to 
benefit  from  the  expertise  gained  by 
governmental  agencies  and  larger 
industry  during  initial  implementation 
of  the  full  program;  the  phase  in  would 
also  ease  the  cost  burden  on  these 
smaller  companies  by  giving  them  more 
time  to  implement  the  program.  EPA 
would  calculate  full-time  employees 
based  on  the  definition  in  40  CFR  372.3. 
Full-time  employees  would  include 
contractors  on  site. 

EPA  also  requests  comment  on  a 
second  approach  to  tiering.  EPA  would 
include  in  Tier  3  all  sources  with  more 
than  100  FTEs.  Larger  sources  not 
eligible  for  Tier  1  would  be  subject  to 
Tier  3  because  of  the  size  of  their 
operations  and  the  likelihood  that  they 
have  larger  quantities  of  regulated 
substances  on  site,  as  well  as  because  of 
their  technical  capabilities  to  undertake 
the  program  relative  to  most  small 
manufacturers  and  non-manufacturers. 
EPA  does  not  favor  this  approach, 
however,  because  many  of  these  large 
sources  do  not  have  a  significant  record 
of  accidental  releases. 

EPA  requests  comment  on  the  two 
alternatives  or  on  other  criteria  for 
placing  sources  in  tiers  under  the  risk 
management  program.  EPA  may  adopt, 
in  whole  or  in  part,  any  or  all  of  the 
approaches  to  eligibility  for  Tier  2  in  the 
final  rule.  The  first  approach  focuses  on 
industry  segments  that  have  a  history  of 
releases  from  a  number  of  sources.  This 
approach  would  remove  from  Tier  3 
individual  sources  that  may  have  had  a 
history  of  accidents,  but  are  part  of 
sectors  that  have  not  had  numerous 
accidents.  It  would  also  remove  from 
Tier  3  entire  sectors  based  on  an 
accident  history,  which  in  the  future 
may  change.  Should  a  change  occur, 
EPA  would  revise  the  rule  to  include 
these  sectors  in  Tier  3.  Should  such 
sources  and  segments  be  exempt  from 
adopting  process  safety  management 
principles  until  problems  in  the 
industry  become  pervasive?  In  addition 
to  placing  sources  in  Tier  3  based  on 
industry  segment,  should  a  source  be 
placed  in  Tier  3  if  it  has  had  one  or 
more  significant  accidental  releases  in  a 
five-year  period?  Conversely,  should  a 
source  in  an  industry  segment  in  Tier  3 
be  allowed  to  move  to  Tier  2  if  it  has 


not  had  a  significant  accidental  release 
in  the  past  five  years?  The  Agency 
requests  comment  on  the  oversight  and 
compliance  burdens  that  would  be. 
placed  on  implementing  agencies  and 
sources  by  a  site-specific  tiering 
approach.  Should  proximity  to 
significant  numbers  of  people  (either 
residential  population,  workers,  or  other 
people)  be  used  (alone,  or  in 
conjunction  with  other  criteria 
discussed  above)  to  qualify  a  source  for 
potential  Tier  3  treatment?  Should  EPA 
structure  the  audit  provisions  of 
proposed  §  68.60  to  allow  for 
implementing  agencies  to  require  Tier  2 
sources  to  undertake  more  specific 
prevention  activities  if  an  audit 
uncovers  inadequate  risk  management 
programs?  Are  there  additional 
industries  (two-digit  or  four-digit  SIC 
codes)  that  should  not  be  eligible  for 
Tier  2  under  either  approach?  Under 
approach  2,  are  there  sources  with  more 
than  100  FTEs  that  should  be  eligible  for 
Tier  2  because  of  industry-specific 
standards  or  the  simplicity  and  nature 
of  their  processes?  EPA  believes  the 
preferred  approach  is  the  most 
appropriate  level  for  national 
implementation.  EPA  notes  that  state 
implementing  agencies  have  the 
auAority  under  the  CAA  to  impose 
more  stringent  requirements. 

Qualified  Third  Party.  EPA  is  seeking 
comments  on  whether  provisions 
should  be  made  to  employ  a  "qualified 
third  party,"  under  implementing 
agency  oversight,  to  assist  certain 
regulated  sources  in  achieving  and 
maintaining  compliance  with  the  RMP 
rule.  In  raising  this  issue,  EPA  is 
cognizant  of  the  recent  National 
Performance  Review  recommendations 
to  OSHA  on  the  use  of  third  parties,  and 
growing  reliance  on  "qualified  third 
parties"  to  facilitate  compliance  with 
other  regulations,  to  audit  the 
performance  of  regulated  third  parties, 
and  verify  compUance  status  on  a 
periodic  basis.  Such  arrangements, 
thereby,  assist  both  the  regulated 
community  and  the  regulating  agencies 
in  ensuring  compliance  with 
regulations.  EPA  requests  comments 
whether  to  use  qualified  third  parties  for 
this  program  as  well  as  specific 
suggestions  on  how  appropriately  to 
include  qualified  third  parties  in  the 
present  rulemaking. 

One  way  to  incorporate  "qualified 
third  party"  review  into  the  RMP  tiering 
framework  might  be  to  assign  certain 
sources  that  participate  in  the  Voluntary 
Protection  Program  (VPP)  to  Tier  2.  The 
VPP  is  a  voluntary  program  sponsored 
by  OSHA  and  industry  that  recognizes 
strong  safety  practices,  including 
process  safety  management  Within 
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VPP,  a  "Star"  rating  indicates  the 
highest  level  of  worker  safety  practices 
in  all  aspects  measured  by  the  program, 
while  a  "Merit"  rating  indicates  sound 
practices  with  specific  qualifications. 
One  commenter  suggested  that  EPA 
should  integrate  Star  and  Merit  status 
into  the  risk  management  program.  It  is 
not  clear  whether  Star  and  Merit  ratings 
are  relevant  to  protecting  the  public  and 
the  environment  from  accidental 
releases  because  the  VPP  only  directly 
measures  worker  safety  impacts.  EPA 
invites  comment  on  whether  a  source 
that  obtains  Star  rating  or  a  Merit  rating 
without  qualifications  related  to  process 
safety  management  should  be  eligible 
for  Tier  2  even  when  it  is  part  of  an 
industry  sector  that  otherwise  is  subject 
to  Tier  3.  Should  implementing  agencies 
and  the  pubhc  rely  on  Star  or  Merit 
status  as  a  good  indicator  that  the  source 
poses  a  lesser  risk  of  a  significant 
accidental  release  than  other  sources  in 
the  same  industry  sector? 

Comments  on  other  types  of 
"qualified  third  party"  options  to 
facilitate  responsible  self-enforcement  of 
the  RMP  rule  will  also  be  useful, 
particularly  as  they  relate  to  subsectors 
of  regulated  sources  which  have 
demonstrated  the  capacity  for 
establishing  and  enforcing  voluntary 
safety  procedures,  or  to  subsectors  in 
which  the  regulated  sources  or  their 
associations  have  indicated  an  interest 
in  developing  such  capacity.  Comments 
from  state  and  local  officials,  emergency 
responders,  and  the  public  regarding  the 
use  of  third  party  arrangements  are 
sought. 

B.  Hazard  Assessment 

EPA  received  substantial  comments 
on  hazard  assessment  topics  during  the 
four  public  hearings,  the  comment 
period,  and  a  one-day  forum  on  worst- 
case  scenarios.  Commenters  made  the 
following  main  points: 

•  Commenters  questioned  the 
intended  use  of  the  worst  case,  arguing 
that  EPA  failed  to  provide  a  clear 
description  of  its  purpose. 

•  Commenters  questioned  whether 
EPA  would  require  sources  to  conduct 
separate  analyses  for  each  hazard  for 
substances  that  are  both  flammable  and 
toxic.  Commenters  suggested  that  the 
number  of  assessments  could  be  limited 
by  analyzing  only  the  substance  that  has 
the  potential  for  the  most  serious  offsite 
impacts. 

•  Commenters  stated  that,  although 
the  proposed  definition  of  worst  case  as 
instantaneous  loss  of  the  total  contents 
of  a  process  may  be  possible  for  sources 
that  have  simple  systems,  instantaneous 
loss  of  the  total  process  contents  is  not 
technically  feasible  for  complex  systems 


and,  therefore,  would  provide  no  useful 
information  to  the  public  or  the  source. 

•  Commenters  stated  that  failure  to 
account  for  at  least  well-designed 
passive  mitigation  systems  reduces  the 
incentive  for  installation  of  such 
systems. 

•  Commenters  argued  that  EPA 
should  specify  in  the  final  rule  certain 
methodological  assumptions  that 
sources  would  use  to  analyze  release 
scenarios. 

•  Several  commenters  argued  that  the 
worst-case  meteorological  conditions 
defined  in  the  proposed  rule  (F  stability 
and  1.5  meters/second  wind  speed) 
were  too  conservative. 

•  Commenters  expressed  concern  that 
the  results  of  the  offsite  consequence 
analyses  would  be  difficult  to  compare 
between  sources  without  specification 
of  the  assumptions. 

•  Commenters  asked  for  clarification 
of  what  EPA  expects  sources  to  do  to 
define  offsite  populations  and 
environmental  impacts. 

Clarification  of  the  Purpose  of  Worst- 
Case  Analyses.  Sources  and  the  public 
need  to  assess  and  understand  the 
extent  of  the  impact  associated  with  an 
uncontrolled  major  accident.  EPA  does 
not  intend  that  worst-case  analyses 
should  be  used  as  the  sole  or  primary 
basis  for  emergency  planning  or 
accident  prevention  actions.  The  results 
of  the  worst-case  analyses,  in 
combination  with  other  more  likely 
release  scenario  assessments,  as 
contained  in  the  RMP,  should  be  used 
to  build  a  dialogue  and  a  working 
partnership  between  the  source  and  the 
public,  response  agencies,  workers,  and 
various  levels  of  government  for 
chemical  accident  prevention,  response, 
and  preparedness. 

Worst-Case  Release  Etefinition 

EPA  is  considering  alternatives  to  the 
definition  of  worst-case  release  in 
proposed  §68.3.  EPA  is  proposing  to 
redefine  a  worst-case  release  as  the 
release  of  the  largest  quantity  of  a 
regulated  substance  resulting  from  a 
vessel  or  process  piping  failure.  The 
worst-case  analysis  would  involve  a  10- 
minute  release  under  worst-case 
meteorological  conditions  (F  stability 
and  1.5  meters  per  second  wind  speed) 
and  would  consider  passive  mitigation 
measures. 

The  10-minute  release  time  is  used  in 
the  Technical  Guidance  for  Hazards 
Analysis.  EPA  believes  that  this  release 
duration  is  reasonable  and  accounts  for 
comments  arguing  that  an 
"instantaneous"  release  is  not  realistic. 
As  described  in  the  Technical  Guidance, 
a  10-minute  release  is  intended  to 
represent  modeling  of  a  continuous 


release  rather  than  a  "puff  release. 
Therefore,  for  modeling  purposes,  the 
release  rate  (per  minute)  to  the  air  for 
gases  would  be  the  quantity  released 
divided  by  10.  Liquids  would  be 
assumed  to  form  a  pool  in  10  minutes, 
with  the  release  rate  to  the  air 
determined  by  volatilization  rate.  This 
approach  to  liquid  releases  differs  from 
that  of  the  Technical  Guidance,  which 
specifies  an  instantaneous  release. 
Alternatively,  the  Technical  Guidance 
could  be  used,  but  no  time  frame  would 
be  specified;  the  liquid  quantity  would 
be  assumed  to  form  a  pool  for 
calculation  of  the  volatilization  rate. 
EPA  requests  comments  on  the 
appropriate  release  duration  and 
justification  for  its  basis. 

EPA  is  considering  the  revision  of 
proposed  §  68.15(c)  to  incorporate  the 
effects  of  passive  mitigation  systems, 
but  not  active  mitigation  systems,  into 
the  worst-case  release  scenario,  if  sui  h 
systems  are  capable  of  withstanding 
destructive  events  (e.g.,  fires, 
explosions,  floods,  hurricanes,  and 
earthquakes).  Passive  systems  would 
include  dikes,  catch  basins,  and  drains 
for  liquids,  and  enclosures  for  both 
liquids  and  gases.  EPA  requests 
comment  on  its  definition  of  "passive 
mitigation  system"  and  requests 
examples  of  other  such  devices. 
Scenarios  involving  passive  mitigation 
systems  that  have  connections  to  the 
environment  (such  as  a  rainwater  drain 
valve)  would  have  to  assume  failure  of 
that  connection.  The  threat  of  natural 
disasters  would  be  specific  to  certain 
geographic  regions,  and  sources  could 
certify  that  their  passive  mitigation 
meets  or  exceeds  local  natural  disaster 
design  standards  as  capable  of 
withstanding  destructive  natural  events. 
Underground  storage  tanks  might  also 
be  considered  a  passive  mitigation 
system  for  liquids  to  the  degree  that 
overlying  soils  would  reduce  the 
volatilization  rate  to  the  air  in  the  event 
of  a  worst-case  accidental  release. 
However,  overlying  soil  is  not  likely  to 
contain  high  pressure  gas  releases.  EPA 
requests  comment  on  this  issue. 

Incorporation  of  passive  mitigation 
measures  into  the  worst-case  release 
analysis  could  be  left  to  implementing 
agency  discretion.  Such  discretion 
would  result  in  an  increased 
administrative  burden  on  that  agency 
and  cross-jurisdictional  differences  in 
the  methodology  used  for  worst -case 
analyses.  EPA  is  considering  allowing 
the  incorporation  of  active  mitigation 
measures  in  the  hazard  assessments  for 
mo.'-e  likelv  accidental  release  scenarios. 

EPA  seeks  comment  on  several 
possible  ways  to  define  the  relevant 
quantity  of  regulated  substance  in  a 


13532  Federal  Register  /  Vol.  60.  No.  48  /  Monday,  March  13.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  48  /  Monday.  March  13.  1995  /  Proposed  Rules 


13533 


vessel  or  process  piping  for  a  worst-case 
release  scenario.  One  alternative  would 
be  to  define  the  quantity  as  the 
maximum  possible  vessel  inventory, 
without  regard  for  operational  practices 
and  administrative  controls.  This 
quantity  would  represent  a  physical 
maximum,  but  would  exaggerate  the 
potential  worst  case  for  sources  that 
never  operate  at  the  physical  maximum 
inventory  of  the  vessel.  The  process 
piping  failure  scenario  would  assume 
that  the  inventory  contained  in  vessels 
or  other  process  equipment  on  either 
side  of  the  piping  failure  location  would 
be  released  through  the  pipe  break  at 
full  pipe  flow. 

A  second,  preferred  alternative  would 
be  to  require  that  the  determination  of 
the  worst-case  release  scenario  be  based 
on  the  maximum  possible  vessel 
inventory  unless  there  are  internal 
administrative  controls  (written 
procedural  restrictions)  that  restrict 
inventories  to  less  than  the  maximum. 
The  operational  limit  would  be 
described  in  the  worst-case  release 
analysis  in  the  RMP.  Exceedance  of  any 
administxative  control  on  vessel 
inventory  would  be  a  violation  of 
§  68.15  (failure  to  perform  a  worst-case 
analysis)  unless  the  administrative 
control  was  revised  and  the  worst-case 
analysis  updated  to  reflect  any  changes 
in  the  analysis.  An  exceedance  would 
also  result  in  a  violation  of  §  68.50 
unless  the  RMP  was  updated  within  the 
timeframes  set  out  in  that  section. 
Acknowledgement  of  such 
administrative  controls  would  reflect 
the  efforts  of  sources  that  have 
intentionally  reduced  inventories  of 
regulated  substances  for  process  safety 
reasons.  EPA  seeks  comment  on 
whether  administrative  controls  are 
sufficiently  reliable  or  whether  a 
mechanical  control  should  be  required 
in  addition  to  the  administrative 
control. 

A  third  alternative  for  defining  the 
relevant  quandty  would  be  to  base  the 
quantity  on  historic  or  projected 
maximum  operating  inventories  without 
regard  for  administrative  controls.  The 
maximum  operating  inventory  would  be 
specified  in  the  RMP.  Exceedance  of  the 
maximum  operating  inventory  also 
would  be  a  violation  of  §§  68.15  and 
68.50  as  described  above.  EPA  does  not 
favor  this  third  alternative  because  it 
does  not  believe  that  historic  or 
projected  operating  practices  represent 
the  maximum  possible  amount  of  a 
chemical  that  could  be  stored  in  a  vessel 
unless  there  is  a  specific  management 
operational  restriction  at  the  source. 

EPA  is  also  considering  providing  the 
implementing  agency  with  the 
discretion  to  determine  theappropriate 


quantity  for  the  worst-case  release 
scenario  on  a  site-specific  or  industry- 
specific  basis.  Implementing  agency 
discretion  would  result  in  an  increased 
administrative  burden  on  the 
implementing  agency  and  cross- 
jurisdictional  differences  in  the 
methodology  used  for  the  worst  case 
analyses.  EPA  also  requests  comment  on 
whether  the  scenario  should  consider 
the  additional  amount  of  substance  that 
could  potentially  drain  or  flow  from 
process  equipment  interconnected  with 
the  failed  vessel  or  pipeline. 

Applicability  of  the  Hazard  Assessment 
Requirements 

A  number  of  commenters  stated  that 
multiple  analyses  of  similar  substances 
would  not  improve  the  information 
provided  to  the  public.  EPA  is 
proposing  the  following  requirements 
for  substances  and  processes  affected  by 
the  rule: 

•  A  single  worst-case  release  scenario 
would  be  analyzed  for  all  flanunables  on 
site;  only  one  flammable  substance 
would  be  analyzed  for  other  more  likely 
scenarios  as  well; 

•  A  single  worst-case  release  scenario 
would  be  analyzed  for  all  explosives  on 
site;  only  one  explosive  substance 
would  be  analyzed  for  other  more  likely 
scenarios  as  well;  and 

•  A  single  worst-case  release  scenario 
would  be  analyzed  for  all  toxic 
substances  at  the  source;  other  more 
likely  release  scenarios  would  be 
analyzed  for  each  toxic  substance 
covered  by  the  rule. 

The  appropriate  hazard  category  would 
be  the  hazard  for  which  the  regulated 
substance  was  listed.  This  proposal 
would  reduce  to  a  maximum  of  three 
the  number  of  worst -case  analyses 
required  of  each  source  in  the  RMP. 
Additional  screening  analyses  to 
determine  the  appropriate  worst-case 
scenario  may  be  necessary,  but  only  one 
worst -case  release  scenario  would  be 
reported  for  each  hazard  category. 
Sources  would,  within  the  constraints  of 
the  worst-case  release  definition, 
describe  the  greatest  offsite  impacts 
presented  by  potential  catastrophic 
accidents  involving  regulated  toxic, 
flammable,  and  explosive  substances. 
The  potential  worst-case  impacts  of 
substances  and  processes  not  described 
in  the  RMP  would  be  less  than  those 
described.  As  an  alternative,  EPA  could 
require  analysis  of  only  one  worst-case 
scenario  by  each  stationary  source.  This 
approach  would  require  the  analysis  of 
the  one  scenario  that  presents  the  worst 
offsite  consequences.  A  significant 
drawback  to  a  one-scenario  analysis  is 
that  the  different  types  of  worst-case 


hazards  (for  toxics,  flammables  and 
explosives)  would  not  all  be  described. 

EPA  would  require  more  likely 
release  scenarios  per  hazard  category  for 
flammables  and  explosives,  but  per 
substance  for  listed  toxics.  Toxic 
substances  each  have  different  exposure 
concentrations  of  concern,  but 
flammables  and  explosives  can  be 
treated  uniformly  within  hazard 
categories.  EPA  seeks  comment  on 
whether  a  single  toxic  substance  could 
be  considered  representative  of  all  toxic 
substances  at  a  source  or  in  a  process. 

Hazard  Assessment  Methodology  and 
Calculations 

EPA  intends  to  develop  "lookup" 
tables  for  all  listed  substances  to  assist 
sources  in  determining  the  impact 
distances  for  their  release  scenarios.  The 
tables  will  specify  potential  impact 
distances  for  releases  of  substances 
under  conditions  that  are  relevant  to 
dispersion.  Sources  will  only  have  to 
define  their  release  scenarios  and 
develop  the  information,  such  as  release 
rate,  needed  to  use  the  tables.  The  tables 
will  provide  impact  distances  that 
sources  can  then  map.  For  explosives, 
the  American  Table  of  Distances  vdll 
serve  as  the  lookup  table.  For  toxics  and 
flammables,  the  lookup  tables  will  be 
developed  and  made  available  for 
public  review  and  comment  prior  to  the 
publication  of  the  final  rule.  The  tables, 
and  accompanying  guidance,  will 
represent  a  revision  of  the  Technical 
Guidance  for  Hazards  Analysis.  The 
tables  will  provide  distances  under 
varying  conditions,  including  worst- 
case.  In  developing  the  tables.  EPA  will 
select  one  level  of  concern  value  for 
each  toxic  substance.  EPA  seeks  further 
comment  on  whether  it  should  use  a 
single  endpoint  to  the  extent  possible  to 
develop  the  tables  (e.g.,  the  1/10  IDLH 
unless  one  does  not  exist  for  a 
substance),  or  a  hierarchy  of  endpoints 
(e.g.,  ERPG-3;  if  one  does  not  exist,  then 
the  1/10  IDLH;  and  finally  toxicity  data 
if  no  other  value  is  available).  For 
flammables,  should  EPA  use 
overpressure  or  both  overpressure  and 
radiant  heat  effects  as  endpoints?  EPA 
requests  comment  on  the  lookup  table 
approach.  The  tables  and  the 
methodology  used  to  develop  them  will 
be  made  available  for  public  review  and 
comment. 

The  purpose  of  providing  lookup 
tables  is  three- fold.  First,  if  each  source 
conducts  its  own  dispersion  modeling, 
the  results  will  be  extremely  difficult  to 
compare  among  sources;  different 
models  and  different  assumptions  can 
produce  widely  varying  results.  Second, 
because  of  the  differences  hi  models  and 
the  impact  of  changing  assiunptions 


(e.g.,  a  different  wind  speed),  the  results 
of  dispersion  modeling  are  best  used  to 
provide  a  general  idea  of  impact;  models 
do  not  have  a  level  of  predictive 
accuracy  that  can  reliably  differentiate 
between,  for  example,  a  release  with  a 
four-mile  zone  and  one  with  a  five-mile 
zone.  Third,  dispersion  modeling  is 
expensive,  especially  for  sources  that 
are  outside  of  the  chemical  industry. 
Given  that  the  results  of  sophisticated 
modeling  may  not  be  more  accurate 
than  results  derived  from  simple  tables. 
EPA  decided  that  a  simpler  approach 
that  would  provide  comparable  data 
among  sources  was  preferable.  Sources 
that  wish  to  conduct  more  sophisticated 
modeling  may,  but  would  not  be 
required  to  do  so,  under  the  rule.  For 
sources  that  want  to  do  modeling,  a 
number  of  models  available  in  the 
public  domain  exist;  EPA  has  published 
guidance  on  the  use  of  these  models.  An 
alternative  approach  would  be  to  limit 
use  of  the  lookup  tables  to  Tier  2 
sources  and  require  Tier  3  sources  to 
conduct  air  dispersion  modeling.  EPA 
requests  comments  on  this  alternative. 

Offsite  Consequence  Analysis 

EPA  agrees  with  commenters  that 
further  direction  is  necessary  with 
respect  to  assessments  of  potentially 
affected  populations  and  the 
environment.  Section  68.15(e)(3)  of  the 
proposed  rule  requires  an  analysis  of 
populations  within  distances  of 
potential  exposure.  The  preamble  to  the 
proposed  rule  specified  that  sensitive 
populations  potentially  affected  by  a 
release  should  be  identified.  Although 
much  of  this  information  is  readily 
available,  identification  of  some 
sensitive  populations,  such  as  day  care 
centers  and  nursing  homes,  could 
require  considerable  effort,  especially 
where  the  vulnerable  zone  crosses 
several  jurisdictions.  In  addition, 
sources  in  the  same  area  would  be        ^ 
required  to  duplicate  each  other's 
efforts. 

To  limit  the  effort  required  to  define 
offsite  populations.  EPA  is  proposing 
that  offsite  populations  be  defined  using 
available  Census  data.  Information  on 
the  number  of  children  and  people  over 
65  may  be  considered  a  proxy  for 
sensitive  populations.  With  the 
assistance  of  the  Bureau  of  the  Census 
and  NOAA.  EPA  is  developing  a 
geographic  information  system, 
LandView,  that  will  facilitate  analysis  of 
resident  populations.  In  addition,  EPA 
may  require  sources  to  identify  public 
arenas  or  institutions  that  are 
potentially  affected.  These  arenas  or 
institutions  would  be  Umited  to  those 
identified  on  available  street  maps  or 
Census  TIGER  files. 


EPA  has  proposed  that  sources 
analyze  both  potential  human  health 
impacts  and  environmental  impacts  in 
hazard  assessments  and  consider  such 
impacts  in  designing  prevention  and 
response  programs.  "The  environment" 
is  specifically  mentioned  twice  in 
section  112(r)(7)(B)  as  a  receptor  to  be 
protected  by  emergency  response 
measures.  First,  section  112(r)(7)(B)(i) 
states  that  regulations  under 
subparagraph  B  "shall  include 
procedures  and  measures  for  emergency 
response  after  an  accidental  release  of  a 
regulated  substance  in  order  to  protect 
human  health  and  the  environment." 
Second,  under  the  response  program 
provisions  of  the  risk  management  plan, 
the  plan  must  address  "specific  actions 
to  be  taken  in  response  to  an  accidental 
release  of  a  regulated  substance  so  as  to 
protect  human  health  and  the 
environment."  Also,  a  third  reference  to 
"the  environment"  is  ambiguous  and 
may  refer  not  only  to  response 
measures,  but  also  to  other  aspects  of 
risk  management  plans  (CAA 
112(r)(7)(B)(ii)). 

The  structure  of  the  CAA's  accidental 
release  provisions  integrates  the 
assessment  of  potential  hazards  and  the 
prevention  of  accidents  with  response 
planning  to  prevent  potentially 
hazardous  conditions  from  resulting  in 
accidents  and  ensure  that  the  response 
measures  are  adequate  in  the  event  of  an 
accidental  release.  EPA  supports  this 
integrated  approach  to  planning  with 
respect  to  accidents.  EPA  believes  it  is 
reasonable  for  sources  to  address  not 
only  human  health  impacts,  but  also 
environmental  impacts  in  the  hazard 
assessment.  In  light  of  the  mandatory 
CAA  language  requiring  that  the 
environment  be  addressed  as  a  receptor 
for  purposes  of  emergency  response, 
EPA  invites  comments  on  this  approach. 

EPA  recognizes  that  one  of  the 
concerns  of  commenters  about 
addressing  the  environment  in  a  hazard 
assessment  was  that  the  proposed  rule 
discussion  of  environmental  impacts 
was  not  specific  enough.  Consequently. 
EPA  would  revise  §  68.15(e)(4)  of  the 
proposed  rule  to  require  identification 
of  sensitive  environments  (rather  than 
analysis  of  potential  environmental 
damage)  within  the  radius  determined 
by  the  worst-case  and  more  likely 
accidental  release  scenario  analyses.  In 
addition,  EPA  would  revise 
§68.15(h)(3)(v)  to  require  sources  to  list 
the  sensitive  environments  within  the 
accidental  release  scenario  radii  in  the 
RMP.  To  identify  receptors,  the  source 
could  call  the  appropriate  state  or 
Federal  agencies  to  determine  if  any 
sensitive  environments  were  within  the 
impact  distances. 


EPA  requests  comments  on  the  use  of 
all  or  part  of  Appendix  I  of  the  NOAA 
Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Envirorunents  (59  FR  14714. 
March  29. 1994)  for  determination  of 
sensitive  environments.  Appendix  I  lists 
the  following  sensitive  environments 
and  identifies  responsible  Federal 
agencies:  wetlands  (as  defined  in  40 
CFR  part  230.3);  critical  habitat  for 
designated  or  proposed  endangered/ 
threatened  species;  habitat  used  by 
designated  or  proposed  endangered/ 
threatened  species  or  marine  mammals; 
national  marine  sanctuaries;  national 
parks;  Federal  wilderness  areas; 
national  estuary  program  areas;  near 
coastal  waters  program  areas;  clean 
lakes  program  critical  areas;  national 
monuments;  national  recreational  areas; 
national  preserves;  national  wildlife 
refuges;  coastal  barrier  resource  sy.stcm: 
national  river  reach  designated  as 
recreational;  Federal  or  state  designated 
wild  and  scenic  rivers;  national 
conservation  areas;  hatcheries; 
waterfowl  management  areas;  cultural 
resources;  areas  of  critical 
environmental  concern,  and  the 
national  forest  system.  Accidental 
releases  of  volatile  substances  may  not 
represent  a  major  threat  to  certain  of  the 
sensitive  environments  listed  above.  For 
example,  wetlands,  national  marine 
sanctuaries,  national  monuments, 
national  estuary  program  areas,  near 
coastal  waters  program  areas,  and  clean 
lakes  program  critical  areas  may  not  be 
threatened  by  accidental  releases  to  the 
air.  They  could,  however,  be  threatened 
by  volatile  liquid  releases.  In  addition, 
deposition  of  listed  substances  from 
accidental  releases  of  toxics  to  the  air 
could  also  represent  a  threat  to  these 
sensitive  environments.  EPA  requests 
comment  on  whether  these,  and  other, 
specific  sensitive  environments  should 
be  removed  from  consideration  for 
identification  of  sensitive  environments. 

C.  Accident  Information  Reporting 

The  proposed  rule  addresses 
emergency  notification  (§  68.45(b))  and 
self-investigation  of  accidental  releases 
(§  68.40).  However,  other  than  the  five- 
year  accident  history  in  the  RMP  and 
emergency  reporting  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  EPCRA.  sources  are 
not  required  to  report  any  accident  dala 
or  results  of  accident  investigations. 
Certain  accidental  release  information 
that  otherwise  is  not  available  could  be 
useful  to  states  and  EPA  to  learn  which 
types  of  sources  are  having  problems, 
understand  more  about  accident  causes, 
track  trends  in  chemical  accidents  an.i 
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prevention  activities,  monitor  the 
progress  of  the  risk  management 
program,  focus  future  prevention 
activities,  and  avoid  overregulatton  of 
industry  sectors  or  substances. 

EPA  is  evaluating  how  such 
accidental  release  information  needs 
might  be  met  so  as  to  impose  a  minimal 
burden  on  sources  and  avoid 
redundancy.  One  approach  would  be  to 
require  submission  of  information  on 
any  accidental  release  of  a  regulated 
substance  if  the  release  results  in  death, 
injury,  evacuation,  property  damage,  or 
offsite  environmental  impacts.  If  the 
source  experiencing  such  an  accident  is 
subject  to  the  OSHA  PSM  requirements 
or  Tier  3  requirements  described  above, 
then  the  owner  or  operator  could  submit 
to  EPA  and  the  state  a  copy  of  the 
accident  investigation  report  generated 
under  29  CFR  1910.119(m)(4j  or  40  CFR 
68.40.  For  sources  not  subject  to  these 
requirements,  or  alternatively  all 
sources,  owners  or  operators  could 
submit  an  accidental  release 
information  survey  form  to  collect  a 
brief,  but  accurate  description  of  the 
event  and  its  consequences,  the 
substance  and  amount  released,  root 
causes,  initiating  events  and 
contributing  factors  causing  the  release, 
and  changes  or  potential  changes  at  the 
source  to  prevent  a  recurrence.  EPA 
requests  specific  information  on  the 
types  of  questions  that  should  be 
included.  EPA  also  seeks  comments  on 
which  accidents  should  be  reported 
(e.g..  should  any  investigated  deviation 
be  reported?),  reporting  triggers  (e.g., 
threshold  quantities  or  reportable 
quantities  released),  whether  reporting 
formats  can  be  used  to  streamline  or 
eliminate  duphcative  reporting,  and  if 
the  submission  of  these  data  raises 
liability  concerns. 

Another  approach  EPA  is  considering 
would  be  to  have  EPA  request 
information  developed  under  existing 
regulations,  such  as  OSHA  PSM 
accident  investigation  requirements  or 
EPCRA  section  304  follow-up  notices. 
Under  this  approach,  sources  would  not 
need  to  develop  any  new  information 
for  EPA.  but  could  provide  EPA  with 
documents  prepared  under  other 
regulations.  EPA  could  supplement 
such  information  as  necessary  by 
undertaking  surveys  to  acquire  specific 
data  on  accidents  based  on  these 
existing  documents.  EPA  requests 
comment  on  this  approach.  Specifically. 
El'A  seeks  information  on  what  the 
appropriate  mechanism  for  obtaining 
data  on  accidents  would  be. 

The  approach  outlined  above  would 
not  affect  a  source's  current  obligations 
to  report  releases  of  certain  regulated 
substances  under  CERCLA  section  103 


or  EPCRA  section  304.  For  purposes  of 
CERCLA  section  101(10)(H),  part  68  is 
not  a  control  regulation,  and  the  RMP  is 
not  a  permit  allowing  the  accidental 
release  of  any  specific  quantity  of  a 
regulated  substance. 

D.  Public  Participation 

t 

A  number  of  commenters  have  asked 
that  EPA  require  sources  to  involve  the 
public  in  development  and  review  of 
the  risk  management  program.  Several 
commenters  have  identified  key  points 
at  which  public  involvement  is 
appropriate,  including  at  the  outset  of 
the  planning  process,  upon  completion 
of  the  process  hazard  analysis  (PHA), 
prior  to  submittal  of  the  RMP.  prior  to 
RMP  revisions,  after  an  accident,  after 
an  accident  investigation,  and  during 
response  drills  involving  action  outside 
the  plant. 

EPA  believes  that  the  pubUc  is  a  key 
stakeholder  in  preventing  chemical 
accidents  and  that  sources  have  the 
responsibility  to  make  the  public  aware 
of  the  hazards  associated  with  potential 
accidental  releases.  EPA  is  committed  to 
encouraging  public  involvement.  EPA's 
favored  approach  would  encourage 
sources  to  use  existing  groups,  primarily 
the  local  emergency  planning 
committees  (LEPCs),  as  a  conduit  for 
communications  between  the  source 
and  the  public.  Many  sources  covered 
under  part  68  are  already  obligated  to 
participate  on.  and  perform  emergency 
preparedness  and  planning  activities 
with  their  LEPCs  under  EPCRA.  In  areas 
where  there  is  no  functioning  LEPC  or 
its  equivalent,  sources,  local  first 
responders.  citizens,  and  others  need  to 
develop  and  support  the  LEPC  or  its 
equivalent.  EPA  expects  sources  to  work 
with  the  LEPC  during  the  development 
of  the  RMP  as  well  as  after  its 
submission.  Similarly.  EPA  expects  the 
public  to  contact  the  LEPC  for 
information  from  the  source  whenever  it 
has  questions  or  concerns.  EPA  notes 
that  the  RMP  is  not  a  one-time 
document;  the  RMP  reflects  the  risk 
management  program  at  the  source  and 
will  change  as  activities  at  the  source 
change.  Sourt:es,  therefore,  should  be 
involved  in  a  continuing  dialogue  with 
the  LEPC  about  the  prevention  and 
emergency  response  programs  as  they 
evolve  to  address  changes  at  the  source. 
EPA  prefers  this  approach  because,  just 
as  one  size  of  risk  management  program 
is  not  appropriate  for  ail  sources,  a  rigid 
set  of  public  participation  requirements 
would  not  be  reasonable  for  all  sources. 

A  second  approach  would  require  a 
source  to  take  steps  to  involve  the 
public  in  discussions  concerning  the 
content  of  its  RMP  and  describe  those 
steps  in  the  RMP.  EPA  would  not 


specify  the  steps,  but  would  provide 
guidance  on  ways  a  demonstration 
could  be  made.  The  source  could 
describe  its  community  outreach  efforts 
during  the  planning  process  in  on-site 
records  that  would  be  available  to  the 
public  or  could  summarize  tliese 
activities  in  the  RMP.  Similarly,  a 
source  could  maintain  a  record  on  site 
of  community  outreach  actions  taken 
after  submittal  of  the  RMP.  EPA  would 
provide  guidance  on  ways  such  a 
demonstration  could  be  made.  For 
example,  sources  could  choose  to  notify 
the  public  through  a  general  circulation 
newspaper  that  the  RMP  was  availabh; 
and  make  copies  available;  the  source 
could  publish  the  RMP  in  a  newspaper 
or  on  electronic  bulletin  boards;  or  the 
source  could  hold  a  public  meeting  on 
the  RMP  or  use  local  TV  public  service 
channels  to  target  a  local  audieno?  or  to 
broadcast  logistics  for  upcoming 
meetings.  EPA  requests  comment  on 
whether  public  participation  activities 
should  be  limited  to  Tier  3  sources. 
Another  suggested  approach  for  public 
participation  was  to  allow  the  public,  by 
petition,  to  trigger  audits  of  completed 
RMPs  by  the  implementing  agency.  EPA 
does  not  favor  this  approach  because  it 
could  generate  an  excessive  burden  for 
implementing  agencies. 

£.  Inhnrently  Safer  Approaches 

The  manufacture,  processing,  and  usi' 
of  chemicals  is  inherently  risky.  EPA 
believes  that  fulfillment  of  the  risk 
management  program  requirements 
entails  ongoing  attention  to  hazard 
identification,  hazard  analysis,  risk 
management  (assessment,  reduction  and 
control,  or  elimination),  and  public 
outreach.  This  process  should  lead  to 
continuous  improvement  and  the 
evolution  of  safer  sources  through  a 
wide  range  of  actions  involving 
reduction  of  the  inherent  risk  and 
^^ntrol  or  mitigation  of  tht;  hazards. 
During  the  proposed  rule  hearings, 
stneral  presenters  argued  that,  like 
pollution  prevention,  accident 
prevention  could  be  more  successfid  if 
the  program  were  to  focus  on  the 
elimination  of  hazards  to  make 
processes  inherently  safer  rather  than  tin 
an  attempt  to  control  or  mitigate 
existing  hazards.  It  was  suggested  that 
sources  be  required  to  examine  differ«;nt 
approaches  or  technologies  through  a 
process  of  technology  options  analysis 
(TOA).  or  a  "state-of-the-art"  search  and 
analysis  of  safety  alternatives  as 
Hiquired  by  New  Jersey  in  its  Toxic 
Catastrophe  Prevention  Act  regulations, 
to  find,  and  adopt,  inherently  safer 
chemical  pathways  and  processing 
techniques.  In  addition  to  TOA  and 
state-of-the-art  searches,  the  Center  for 


Chemical  Process  Safety  has  published 
a  guideline  containing  a  checklist  for 
evaluating  the  inherent  safety  of 
processes  (Guidelines  for  Engineering 
Design  for  Process  Safety,  CCPS.  1993). 
Commenters  suggested  that  EPA 
formalize  the  search  for  alternative 
technologies  by  making  TOA  or  similar 
reviews  a  required  part  of  PHAs  and  by 
requiring  sources  to  document  and 
share  the  results  in  the  RMP. 

Such  costly  analyses  are  probably  best 
conducted  during  (he  design  of  new. 
processes,  when,  according  to  industry 
commenters,  they  often  are  already  part 
of  the  design  process  to  identify  cost- 
effective  approaches  to  improving   ' 
safety.  In  addition,  if  aUernative 
technologies  are  discovered,  whether  for 
new  or  existing  processes,  further 
analysis  is  necessary  to  determine 
whether  risks  are  inadvertently  being 
transferred  by  the  new  technology  from 
one  location  to  another.  Adoption  of 
new  technologies  without  such  analyses 
may  inadvertently  impose  greater 
individual  or  societal  risk.  EPA 
recognizes,  however,  that  there  are 
many  opportunities  to  make  processes 
inherently  safer  without  large-scale 
adoption  of  new  technologies.  These 
opportunities  may  become  apparent 
through  the  PIIA.  Some  sources  have 
already  performed  such  analyses  and 
have  successfully  taken  action  to  make 
their  processes  inherently  safer. 
Consequently,  EPA  does  not  favor 
inclusion  of  a  specific  requirement  in 
the  initial  program  for  an  analysis  of  the 
inherent  safety  of  processes  or  for 
adoption  of  new  technologies.  EPA. 
however,  strongly  encourages  industry 
to  consider  implementing  inherently 
safer  approaches  when  appropriate  and 
include  a  discussion  of  any  such  studies 
and  actions  it  takes  in  RMP  updates. 
EPA  is  considering  further  study  of  this 
issue  wnh  all  stakeholders  and  requests 
comment  on  this  issue. 

F.  Implementation  and  Integration  of 
Section  1 12(r)  With  State  Programs 

Section  112(r)  places  responsibility  on 
sources  to  prevent  accidents  and  share 
information  about  their  accident 
prevention  efforts.  However,  EPA 
believes,  and  Congress  intended,  that 
successful  chemical  emergency 
prevention,  preparedness,  and  response 
efforts  require  active  state  and  local 
involvement.  The  legislative  history  and 
CAA  section  112(r)  requirements 
support  and  build  on  the  existing  state 
and  local  infrastructure  by  requiring 
that  RMPs  be  submitted  to  states  and 
local  planning  entities.  (See.  e.g.,  S.  Rep. 
No.  228, 101st  Congress,  1st  session,  at 
193  and  225.)  EPA  encourages  and 
supports  any  state  or  local  efforts  to 


develop  comprehensive  plans  for 
coordination  and  integration  of  section 
112(r)  with  state  and  local  programs 
mandated  under  the  CAA,  EPCRA,  and 
other  environmental  statutes  and 
planning  and  safety  programs  under 
OSHA  and  other  agencies. 

The  ways  in  which  state  and  local 
organizations  are,  or  could  become, 
involved  in  the  implementation  and 
integration  of  section  112(r)  are 
described  in  more  detail  below.  About 
15  percent  of  the  sources  subject  to  the 
section  112(r)  requirements  will  already 
have  or  will  need  to  get  operating 
permits  from  state  air  permitting 
authorities  under  part  70  by  the  time  the 
RMPs  are  due.  In  the  final  part  68  rule, 
EPA  intends  to  clarify  the 
responsibilities  of  sources  subject  to 
part  70  permitting  requirements  and 
section  112(r).  the  air  permitting 
authority  with  respect  to  section  112(r), 
and  state  or  local  agencies  who  elect  to 
implement  section  112(r)  for  all  other 
sources.  EPA  worked  closely  with  and 
directly  involved  several  state  and  local 
air  program  officials  and  state 
emergency  response  and  prevention 
representatives  in  the  development  of 
the  preamble  and  regulatory  language  to 
prepare  approaches  detailed  in  the 
following  sections.  These  approaches 
best  reflect  the  concerns  of  the  states 
about  air  permit  program 
implementation  and  the  needs  for 
comprehensive  participation  in 
chemical  accident  prevention, 
preparedness,  and  response  at  the  state 
and  local  level. 

Applicable  Requirements  and 
Permitting  Authority  Responsibilities 
for  Section  112(r) 

Under  CAA  section  504(a)  and  EPA's 
implementing  regulations  (§  70.6(a)(1)). 
part  70  permits  must  contain  conditions 
sufficient  to  assure  compliance  with  all 
CAA  applicable  requirements.  Part  70 
defines  'appficable  requirement"  to 
include  any  standard  or  requirement  of 
section  112.  and  includes  any 
requirement  concerning  accident 
prevention  under  section  112(r)(7). 

In  the  preamble  to  part  70  (57  FR 
32275.  July  21.  1992).  EPA  slated  its 
belief  that  section  112(r)  was  not 
intended  to  be  implemented  or  enforced 
primarily  through  part  70  permits,  EPA 
cited  the  provisions  of  section 
112(r)(7)(F).  which  provides  that, 
notwithstanding  title  V.  no  source  must 
obtain  a  permit  solely  because  it  is 
subject  to  the  requirements  of  section 
112(r).  The  part  70  preamble  stated  that 
it  was  sufficient  for  a  part  70  source 
subject  to  1 12(r)  to  "indicate  in  its 
permit  (application)  that  it  has  complied 
with  any  requirement  to  register  an 


RMP.  or  alternatively  to  indicate  in  its 
compliance  plan  and  schedule  of 
comphance  its  intent  to  comply  with 
such  requirement."  Thus  the  preamble 
set  forth  the  view  that  all  that  was 
required  of  a  part  70  source  with  respect 
to  112(r)  was  a  statement  in  its  permit 
application  that  it  has  registered  the 
RMP  or  has  submitted  a  schedule  to  do 
so.  By  stating  explicitly  that  section 
112(r)  requirements  were  not  to  be 
implemented  or  enforced  primarily 
through  the  permit,  !he  preamble 
defined  a  narrow  role  for  the  permit: 
one  of  ensuring  submittal  of  the  RMP. 
but  not  ensuring  the  quality  of  the  RMP 
or  the  implementation  or  enforcement  of 
section  112(r)  regulations  in  any 
particular  way.  The  preamble  also  did 
not  say  what  conditions  must  be  in  the 
permit  to  assure  compliance  with 
applicable  112(r)  requirements  (even 
though  the  preamble  went  on  to  provide 
that  the  RMP  itself  need  not  be  included 
in  a  title  V  permit).  Finally,  the 
preamble  was  silent  on  the  issue  of 
responsibilities  the  permitting  authority 
might  have  in  assisting  the 
implementing  agency  in  assuring 
compliance  with  section  112(r) 
requirements. 

This  view  was  necessarily 
preliminary,  since  if  was  developed 
before  any  part  68  rulemaking  that 
could  clarify  how  the  permit  must 
assure  compliance  with  "applicable 
requirements"  relative  to  section  112(r) 
The  part  70  preamble  does  not  preclude 
part  68  rulemaking  from  clarifying  and 
even  expanding  the  responsibilities  of 
permitting  authorities  (e.g..  a 
completeness  review  of  the  RMP)  with 
respect  to  implementation  of  section 
1 12(r)  requirements  through  part  70 
permits. 

Today's  proposal  would  go  beyond 
the  part  70  preamble,  principally  by 
setting  forth  the  part  70  measures 
necessary  to  "assure  compliance  with" 
applicable  section  112(r)  requirements. 
In  addition,  today's  proposal  would 
establish  limits  on  the  responsibilities  of 
the  air  permitting  authority  for  assuring 
compliance  with  section  112(r)  within 
the  part  70  program  as  opposed  to  the 
greater  responsibilities  envisioned  for 
an  implementing  agency. 

"Applicable  Requirements"  for  Part  70 
Sources 

One  principal  objective  of  the 
regulations  proposed  today  is  to  clarify 
the  minimum  content  of  part  70  permits 
with  respect  to  section  112(r) 
"applicable  requirements."  EPA  also 
intends  to  revise  the  definition  in  part 
70  of  "applicable  requirement"  relative 
to  section  112(r).  This  definition  will 
include  the  requirements  of  part  68, 
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when  promulgated,  to  which  part  70 
sources  are  subject.  EPA  expects  to 
define  this  term  to  mean  §§  68.10  to 
68.58  or  specific  provisions  within 
those  sections.  The  part  70  rulemaking 
would  be  done  as  part  of  the  phase  II 
rulemaking  addressing  remaining  issues 
raised  by  the  part  70  litigants.  This 
rulemaking  is  expected  to  be  proposed 
this  fall  and  finalized  in  early  1996. 

EPA  does  not  believe  that  each  permit 
must  restate  every  requirement  in 
section  112(r)  or  part  68  as  a  permit 
condition  to  comply  with  the  part  70 
applicable  requirement  definition.  The 
permit  could  instead  meet  this 
requirement  by  containing  a  set  of 
standard  conditions  that  require 
compliance  by  the  source  with 
applicable  section  112(r)  requirements. 

These  permit  conditions  are  proposed 
in  §  68.58  and  would  require  that  each 
permit  contain,  at  a  minimum, 
conditions  that  require  source  action 
consistent  with  the  following: 

(1)  Registration  with  the  implementing 
agency  (EPA  or  the  appropriate  state 
or  local  agencies)  and  submittal  of  an 
RMP,  or  a  revised  plan,  to  the  part  70 
permitting  authority  or  other  state  or 
local  agency  designated  by  the  state 
for  this  purpose,  by  the  deadline 
under  this  part  and  certification  upon 
submission  that  the  plan  is  complete 
and  accurate; 

(2)  Submittal  of  any  additional 
information  required  for 
completeness; 

(3)  Aimual  certification  of 
implementation  of  the  risk 
management  program  as  described  by 
the  RMP;  and 

(4)  If  the  permit  is  issued  prior  to  the 
RMP  submittal  date,  a  compliance 
schedule  for  submittal  of  the  RMP. 

In  addition,  the  RMP  would  be  a 
reporting  and  recordkeeping 
requirement  under  part  70.  There  is  no 
requirement  to  include  the  RMP  in  the 
permit. 

EPA  proposes  that  a  "complete"  RMP 
would  be  one  certified  by  the  source  to 
contain  all  necessary  elements  in 
sufficient  detail  to  meet  part  68.  The 
necessary  elements  of  an  RMP  are 
contained  in  proposed  §68.50,  and  new 
§§68.13  and  68.14.  As  general  criteria 
for  completeness,  an  RMP  would  need 
to  address  all  aspects  of  the  three  main 
elements  of  the  risk  management 
program,  i.e..  hazard  assessment, 
prevention  program,  and  emergency 
response  program.  EPA  intends  to  issue 
guidance  to  assist  sources  and 
permitting  authorities  in  determining 
completeness  of  RMPs.  including  a 
checklist  addressing  the  required 
elements  of  an  RMP. 


The  completeness  review  of  the  RMP 
would  be  independent  of  the 
completeness  determination  for  the 
permit  application.  While  the  RMP  may 
be  submitted  with  the  permit 
application,  in  most  situations  the  RMP 
will  be  submitted  separately  on  its  own 
deadline,  since  almost  all  permit 
applications  will  have  been  submitted 
well  in  advance  of  the  RMP  deadline. 
Accordingly,  if  another  state  or  local 
agency  has  received  112(1)  delegation  as 
the  implementing  agency  for  section 
112(r).  EPA  presumes  that  agency, 
under  a  cooperative  agreement  with  iht 
permitting  authority,  could  determine 
completeness  of  the  RMP.  In  this 
situation,  the  state  should  establish 
appropriate  procedures  to  ensure  review 
of  the  plan  for  completeness.  For 
example,  the  agreement  could  specify 
that  the  permit  authority  would  not  be 
obligated  to  review  the  RMP  for 
completeness  and  could  write  the 
permit  to  require  submittal  of  the  RMP 
only  to  the  state  or  local  implementing 
agency,  rather  than  to  the  permitting 
authority.  Or.  the  state  might  decide  that 
the  permitting  authority  should  retain 
the  responsibility  to  review  the  RMP  for 
completeness,  even  if  another  state  or 
local  agency  has  been  designated  as  the 
implementing  agency.  EPA  requests 
comment  on  this  approach  and  whether 
a  designated  agency  should  also  include 
EPA.  provided  that  EPA  and  the 
permitting  agency  agree  that  EPA 
should  take  on  the  completeness  review 
responsibility  as  the  implementing 
agency. 

The  proposed  permit  conditions 
should  ensure  a  complete  RMP 
submittal,  because  failure  to  comply 
with  these  conditions  would  be 
enforceable  as  a  permit  violation.  Other 
permit  conditions  would  call  for  the 
source  to  submit  a  compliance  schedule 
if  it  has  not  yet  completed  its  RMP.  to 
provide  any  information  requested  to 
determine  the  RMP's  completeness,  and 
to  revise,  update,  and  resubmit  existing 
RMPs  according  to  part  68  criteria.  For 
example,  when  a  source  covered  by 
section  112(r)  and  part  70  revises  its 
process  to  add  or  eliminate  a  regulated 
substance,  the  source  would  need  to 
prepare  a  revised  RMP  according  to 
§  68.50(h)  and  submit  it  to  the  air 
permitting  agency  within  6  months. 
Failure  to  do  so  would  potentially  be  a 
violation  of  both  parts  68  and  70. 
Further,  the  permit  would  require  a 
certification  of  the  source's 
implementation  of  its  risk  management 
program,  as  described  by  the  RMP.  With 
the  possible  exception  of  the 
compliance  schedule.  EPA  believes 
these  permit  conditions  will  bo  standard 


terms  applicable  to  all  part  70  sources 
subject  to  112(r).  EPA  believes  these 
standard  terms  would  live  on  in  the 
permit  after  submittal  of  the  RMP.  and 
there  would  be  no  reason  to  change 
them  after  an  RMP  is  submitted  or 
revised. 

EPA  is  not  proposing  any  specific 
requirements  for  part  70  permit 
applications  beyond  those  already 
required  in  §70.5.  particularly  the 
requirements  that  sources  must  cite  and 
desdtibe  all  applicable  requirements, 
certify  compliance  with  those 
requirements,  or  submit  compliance 
schedules  as  necessary.  Sources  that 
submit  applications  after  promulgation 
of  part  68  would  cite  and  describe  part 
68  as  the  applicable  requirement,  certify 
compliance  (or  that  the  source  will 
comply  in  the  future),  and  submit  a 
compliance  schedule  for  meeting 
section  112(r)  deadlines.  Sources  that 
handle  greater  than  threshold  quantities 
of  section  112(r)  regulated  substances 
should  be  able  to  identify  themselves  as 
potentially  subject  to  section  112(r)  in 
their  initial  part  70  applications.  EPA  is 
not  requiring  that  the  RMP  be  submitted 
with  the  permit  application.  Given  the 
expected  promulgation  date  of  part  68 
and  the  three-year  compliance  date  for 
submittal  of  the  RMP,  EPA  expects 
submittal  of  permit  applications  and 
issuance  of  most  permits  will  occur  long 
before  the  submittal  deadline  for  RMPs 
(with  the  possible  exception  of  part  70 
programs  with  source-category  limited 
interim  approvals  where  it  could  take 
five  years  from  interim  approval  to  issue 
all  permits). 

EPA  also  believes  it  is  not  necessary 
to  require  submittal  of  the  RMP  as  a 
permit  revision  at  the  submittal 
deadline  for  the  RMP.  EPA  is  concerned 
that  permitting  authorities  may  be 
required  by  state  law  or  regulation  to 
process  the  application  and  to 
incorporate  RMP  information  in  the 
permit  if  the  RMP  were  included  as  part 
of  the  formal  permit  application.  This 
result  obviously  would  not  be  desired. 
The  purpose  of  reviewing  the  RMP  for 
completeness  is  to  obtain  a  complete 
RMP,  not  to  initiate  any  form  of  permit 
action.  EPA  seeks  comment,  however, 
on  whether  it  should  require  the  RMP 
as  part  of  the  permit  application,  or  as 
an  addendum  to  the  application  or  to 
allow  the  permitting  authority  the  • 
option  to  ask  for  the  RMP  in  either  form 
for  permit  applications  after  the  date 
plans  must  be  submitted. 

Role  of  Part  70  Permitting  Authority 

Under  today's  proposal  the  part  70 
permitting  authority  or  the  designated 
agency  (for  completeness  review)  would 
be  responsible  for: 


(1)  Verifying  that  an  RMP  was  submitted 
when  required  and  that  it  is  complete, 
i.e.,  it  contains  the  elements  required 
under  §§  68.50.  68.13.  or  68.14; 

(2)  Verifying  that  the  source  has 
submitted  an  annual  certification  that 
it  is  properly  implementing  a  risk 
management  program  as  required  by 
part  68  and  as  described  by  the  RMP; 

(3)  Taking  enforcement  action 
(including  penalties)  for  failure  to 
submit  a  complete  RMP  revised  plan, 
or  the  annual  certification;  and 

(4)  Incorporating  and  enforcing  permit 
conditions  specifying  a  compliance    ' 
schedule  for  submittal  of  a  complete 
RMP. 

These  four  tasks  are  the  extent  of  the 
responsibilities  of  the  permitting 
authority,  unless  it  is  granted  delegation 
under  section  112(1)  as  the 
implementing  agency.  Tasks  (1)  and  (2) 
could  be  transferred  to  another  state  or 
local  agency  designated  by  the  state 
under  a  cooperative  agreement. 

The  first  task  of  the  permitting 
authority  or  designated  agency  would  be 
to  determine  if  the  RMP  is  complete. 
The  permit  would  require  the  source  to 
submit  the  RMP  by  the  part  68  deadline; 
part  68  would  require  the  source  to 
certify  as  to  the  RMP's  completeness.  If 
the  RMP  or  any  revisions  were 
determined  to  be  incomplete,  the 
permitting  authority  or  designated 
agency  would  notify  the  source  that  the 
submittal  was  incomplete,  state  the 
deficiencies,  and  give  the  source  a 
deadline  to  submit  the  requested 
information  and/or  revise  the  RMP.  EPA 
requests  comment  on  the  definition  of  a 
complete  RMP. 

The  obligation  to  submit  an  RMP  to 
the  permitting  authority  or  designated 
agency  is  a  reporting  requirement  of  a 
permit,  but  the  contents  of  the  RMP  are 
not  permit  terms  or  conditions.  Under 
todays  rule,  the  completeness 
determination  required  under  proposed 
§  68.58(b)(1)  is  independent  of  the 
completeness  determination  required  by 
CAA  section  502(b)(6).  It  is  not 
necessary  for  the  permitting  authority  to 
provide  public  notice  of  completeness 
findings.  The  permitting  authority  may, 
however,  wish  to  document  and  provide 
the  public  with  a  notice  of  completeness 
findings  using  electronic  bulletin  boards 
or  other  mechanisms.  EPA  seeks 
comments  on  this  approach.  EPA  also 
seeks  comment  on  whether  it  should 
establish  deadlines  for  the 
determination  of  completeness  by  the 
permitting  authority.  EPA  could  select 
the  60-day  deadline  used  for  part  70 
application  completeness;  however, 
EPA  is  aware  that  some  stales  may  find 
this  deadline  too  short  if  a  high  number 


of  part  70  sources  are  subject  to  112(r). 
EPA  solicits  comments  on  other 
possible  deadlines:  six  months,  one 
year,  or  by  permit  renewal. 

The  permitting  authority  or 
designated  agency  must  be  able  to 
determine  if  a  source  is  subject  to  the 
requirement  to  submit  an  RMP.  EPA 
believes  that  this  capability  is  already 
required  under  part  70  since,  under  that 
regulation,  a  permitting  authority  must 
be  able  to  ask  for  any  specific 
information  that  may  be  necessary  to 
implement  and  enforce  other  applicable 
requirements  or  to  determine  the 
applicability  of  such  requirements 
l§  70.5(c)(5)l.  Thus,  if  a  source  fails  to 
mention  whether  it  is  subject  to  112(r) 
in  its  permit  application,  the  permitting 
authority  must  have  the  authority  to  ask 
for  information  on  the  application  to 
determine  section  112(r)  applicability. 
This  information  must  be  included  in 
permit  applications  due  before  the 
promulgation  of  part  68,  since  the 
permitting  authority  or  designated 
agency  must  determine  which  permits 
will  require  reopening  after  part  68  is 
promulgated  if  standard  permit 
conditions  reflecting  part  68  are  not 
added.  EPA  believes  this  approach  is 
sufficient  and  is  prepared  to  rely  on  the 
resourcefulness  of  permitting  authorities 
in  identifying  sources  subject  to  112(r), 
but  solicits  comment  on  whether  EPA 
should  make  more  specific  demands  of 
permitting  authorities  in  determining 
applicability  with  respect  to  section 
112(r)  requirements. 

The  implementing  agency  will  have 
the  authority  under  §  68.60  to  require 
revisions  to  the  RMP.  Permitting 
authorities  may  find,  as  a  result  of  the 
completeness  review  or  during  regular 
part  70  inspections,  that  revisions  are 
necessary.  The  permitting  authority 
should  share  this  information  with  the 
implementing  agency  for  appropriate 
action.  The  implementing  agency 
should  also  share  findings  from  RMP 
reviews  and  source  audits  with  the 
permitting  authority.  EPA  requests 
comment  on  whether  the  permitting 
authority  should  be  able  to  require 
sources  to  make  revisions  to  an  RMP 
whenever  the  permitting  authority 
determines  revisions  are  necessar>'. 

In  light  of  the  possibility  that  at  least 
some  permitting  authorities  may  need  to 
expand  their  capabilities  to  meet  these 
new  responsibilities,  states  should 
reexamine  several  aspects  of  their 
current  part  70  program.  First,  states 
should  assess  whether  they  have 
adequate  legal  authority  to  review  RMPs 
for  completeness,  or  to  require  their 
submission  if  not  part  of  a  permit 
application.  Second,  states  should 
determine  if  they  have  adequate 


statutory  and  regulatory  authority  to 
determine  whether  a  source  is  subject  to 
part  68.  This  authority  may  be  vested  in 
an  emergency  response  agency.  Third, 
many  permitting  authorities  may  face 
resource  or  budget  constraints  if 
additional  workload  were  taken  on  to 
implement  section  112(r)  requirements. 
This  might  require  an  adjustment  in  fee 
schedules,  because  there  is.no  reason  to 
assume  a  decrease  in  other  workload 
costs.  States  may  wish  to  consider 
raising  title  V  fees  for  all  sources,  raising 
permit  fees  only  for  sources  subject  to 
both  parts  70  and  68,  or  imposing  a  fei; 
on  all  sources  subject  to  part  68  to 
provide  resources  for  state  and  local 
program  implementation.  Permitting 
authorities  may  be  limited  on  the 
amount  of  fees  collectable  for  permit 
activities.  EPA  requests  comment  on 
alternative  funding  mechanisms  or  the 
resource  reductions  in  other  programs 
that  may  be  necessary  to  complete  the 
responsibihties  described  in  this  notice 
Fourth,  some  permitting  agencies  may 
need  to  obtain  technical  training  in  the 
implementation  of  section  112(r) 
requirements.  EPA  intends  to  provide 
training  and  technical  assistance  to 
implementing  agencies  and  permitting 
authorities. 

Given  these  expectations,  EPA  is 
prepared  to  presume  that  approved  part 
70  permit  programs  are  adequate  to 
carry  out  the  additional  section  112(r) 
requirements  proposed  today,  unless  the 
Agency  receives  specific  information  to 
the  contrary.  EPA  also  assumes  that  if 
modifications  to  state  part  70  permit 
programs  are  necessary,  they  can  be 
made  with  minimal  burden. 

Finally,  under  the  CAA  provisions, 
permitting  authority  liability  would 
generally  be  determined  by  state  law. 
Congress's  intent  in  enacting  sixtion 
112(r)  was  not  to  expand  liability  for 
any  government  entity.  Liability 
associated  with  implementation  of 
section  112(r)  is  addressed  below. 

Incorporation  of  Part  68  Requirements 
Info  Part  70  Permits 

According  to  the  CAA,  once  part  68 
requirements  are  promulgated,  existing 
sources  have  three  years  to  comply  with 
these  requirements.  New  sources 
constructed  after  promulgation  of  part 
68  must  comply  by  three  years  after 
promulgation  except  that  sources 
constructed  later  than  3  years  after 
promulgation  must  comply  upon 
startup.  However,  until  the  risk 
management  program  rule  is 
promulgated,  the  only  applicable 
requirement  for  sources  is  the  Li.st  of 
Regulated  Substances  and  their 
Thresholds  rule  under  section  112lr)|.i)- 
(5).  Thus.  EPA  expects  that  whmi  n 
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source  submits  a  part  70  application 
before  part  68  is  final,  it  would  identify 
to  the  permitting  authority  those 
activities  at  the  source  that  are  subject 
to  the  part  68  requirements  according  to 
the  list  rule  criteria,  but  state  that  the 
risk  management  program  requirements 
are  not  yet  applicable  to  it.  This 
identification  is  consistent  with  the 
requirement  in  §  70.5(c)(5)  for  the 
permit  application  to  include  specific 
information  necessary  to  determine 
whether  the  source  is  subject  to 
applicable  requirements. 

Permits  issued  before  promulgation  of 
part  68  will  presumptively  need  to  be 
reopened  at  the  time  of  promulgation  of 
part  68  and  revised  within  18  months  to 
include  the  part  68  permit  requirements. 
Alternatively,  the  permitting  authority 
could  place  the  standard  part  68  permit 
conditions  in  a  permit  issued  before 
promulgation  of  part  68  and  make  the 
conditions  effective  upon  promulgation 
of  part  68.  UnUke  most  MACT 
standards,  EPA  believes  the  part  68 
permit  requirements  will  be  essentially 
standard  conditions  with  little  source- 
to-source  variation.  Consequently, 
incorporating  part  68  requirements 
(unless  they  were  included  during 
initial  permit  issuance)  should  require 
only  the  part  70  administrative 
amendment  process.  As  proposed  in  the 
part  70  revisions  for  MACT  standards, 
the  permitting  authority  or  designated 
agency  should  provide  to  the  public  a 
list  of  sources  whose  permits  are 
proposed  to  be  reopened.  Public 
comment  on  the  list  of  sources  could 
help  the  permitting  authority  identify 
other  sources  subject  to  section  112(r). 

Reopened  and  reissued  permits  would 
include  all  permit  requirements  of 
§68.58,  including  a  compliance 
schedule  for  submittal  of  the  RMP 
according  to  part  68  deadlines.  After 
part  68  is  promulgated,  part  70  permits 
and  applications  will  be  required  to 
contain  coraphance  schedules  which,  in 
part,  require  the  submittal  of  a  complete 
RMP. 

Solicitation  of  Comment  on  Alternatives 

Although  no  specific  alternatives  are 
proposed,  EPA  seeks  comment  on  two 
other  approaches  for  the  definition  of 
applicable  requirements,  permitting 
authority  responsibilities,  and  permit 
content  with  respect  to  section  112(r). 
EPA  will  consider  various  alternatives 
offered  by  commenters  between  these 
two  approaches  as  alternatives  to  the 
approach  described  above. 

The  first  option  places  no  additional 
responsibilities  on  the  permitting 
authority  beyond  those  set  forth  in 
EPA's  guidance  contained  in  an  April 
13,  1993,  policy  memorandum  from 


John  Seitz.  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  to  EPA  Regional  Air  Division 
Directors  (available  in  the  docket).  In 
that  memorandum,  EPA  required  part 
70  permitting  authorities  to  obtain  legal 
authority  sufficient  to:  (1)  Determine 
whether  a  source  is  obligated  to  register 
and  submit  an  RMP;  (2)  secure 
verification  from  part  70  sources  that 
any  required  submittal  was  prepared 
and  submitted;  (3)  obtain  annual 
certifications  from  sources  that  the  plan 
is  being  implemented;  and  (4)  include 
as  a  permit  condition  a  compliance 
schedule  for  submitting  a  plan  if  the 
source  fails  to  submit  the  plan  when 
originally  due.  Unlike  today's  proposal, 
this  option  does  not  require  the 
permitting  authority  to  determine 
completeness  of  the  plan.  It  does  not 
make  specific  requirements  with  respect 
to  the  content  of  part  70  permits.  This 
option  would  not  rely  significantly  on 
part  68  to  expand  or  clarify  the  April  13 
guidance. 

An  advantage  of  this  approach  is  that 
it  imposes  no  additional  expectation  on 
part  70  agencies  or  sources  subject  to 
both  part  68  and  part  70  beyond  the 
April  13, 1993,  policy  memorandum. 
Therefore,  permitting  authorities  would 
not  be  expected  to  reassess  current  legal 
authority,  resources  or  fee  structure  for 
adequacy  in  implementing  section 
112(r). 

However,  the  April  13  policy 
guidance  was  prepared  before  the  risk 
management  program  rule  was  proposed 
and  before  public  comments-were 
received  indicating  that  the  relationship 
between  part  70  and  part  68  was  not 
clear.  Further,  the  April  13  criteria  do 
not  account  for  implementation  of  the 
risk  management  program  by  the  source 
(as  opposed  to  implementation  of  the 
plan)  and  there  is  no  review  of  the  RMP 
by  the  permitting  authority  to  ensure 
that  the  plan  contains  the  elements 
required  by  part  68.  Consequently,  in  a 
June.24, 1994,  memorandum  (available 
in  the  docket)  from  John  Seitz  and  Jim 
Makris,  Director  of  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO),  to  EPA 
Regional  Division  Directors,  EPA 
indicated  that  the  "approval  criteria  in 
the  April  13  memorandum  •  *  *  may 
not  be  sufficient  to  ensure  compliance 
with  all  'applicable  requirements' 
established  in  the  risk  management 
program  rule."  By  not  requiring  a 
review  of  the  RMP  for  completeness  or 
setting  forth  standard  permit  conditions 
that  would  assure  compliance  with  part 
68,  the  permitting  authority's  role  in 
implementing  section  112(r)  relies 
mainly  on  the  certification  of  submittal 
of  the  RMP  by  the  source.  Air  permitting 


authorities  would  be  unable  to  assun; 
compliance  with  the  rcquirnment.s  of 
part  68  as  required  unless  another  stair 
or  Federal  implementing  agency  agrees 
to  become  the  designated  agency  for  ihiit 
state  and  is  willing  to  certify  for  the  iiir 
pennitting  authority  that  th»!  RMP  is 
complete.  Such  a  program  may  fnll  short 
of  minimal  title  V  statutory 
requirements  of  assuring  coiiiplianrt' 
with  all  applicable  requiremeut.s.  The 
Agency  requests  comment  on  whetht^r 
the  permitting  agency  may  be  able  to 
satisfy  title  V  by  certification  by  thi! 
implementing  agency. 

A  second  approach  at  the  oppositt^ 
end  of  the  spectrum  would  require 
permits  to  address  all  the  hazard 
assessment,  prevention  program,  and 
emergency  response  program  activities 
under  part  68,  in  addition  to  the 
registration,  RMP  submission,  program 
implementation  and  plan  revision 
requirements.  Each  requirement  in  part 
68  would  be  specified  as  a  permit 
condition.  For  example,  the  permit 
would  include  a  requirement  for  pnv 
startup  safety  reviews  of  all  process 
changes  or  that  accidental  release 
mitigation  equipment  at  the  source  (e  g 
spray  curtains)  be  tested  monthly.  Upon 
part  68  promulgation,  all  e.xisting 
permits  at  part  70  sources  would  need 
to  be  reopened  to  add  permit  conditions 
relative  to  section  112(r).  The  permitting 
authority  would  need  to  examine; 
carefully  each  RMP  and  risk 
management  program  at  each  permitted 
source  to  make  sure  it  is  complete  and 
to  craft  the  permit  conditions  specific  tn 
each  source  and  then  issue  a  new 
permit.  Permitting  authorities  would  be 
expected  to  perform  periodic 
inspections  of  each  permitted  source  to 
verify  whether  the  risk  management 
program  was  being  implemented  as 
described  by  the  RMP,  to  examine 
program  implementation  to  verify 
compliance  with  permit  conditions,  and 
to  determine  whether  the  RMP  needed 
to  be  revised  as  a  result  of  permit 
conditions  or  changes  at  the  souh  o. 

This  approach  would  be  consistent 
with  approaches  for  implementation  of 
emission  standards  or  other  air  toxics 
provisions  under  titles  III  and  V  of  the 
Clean  Air  Act  because  it  would 
consolidate  the  essential  elements  of  tht; 
source's  compliance  requirements  in  the 
permit  and  would  ensure  the  full 
involvement  of  the  permitting  authority 
in  chemical  accident  prevention.  It  also 
would  provide  significant  enforcement 
leverage  through  the  permit  and  through 
inspections  to  ensure  compliance  with 
the  source's  risk  management  program 
and  with  the  part  68  requirements. 

This  approach  still  does  not  call  for 
the  permitting  authority  to  perform 


audits  or  to  examine  the  quality  of  the 
RNiP  or  program,  which  EPA  believes  is 
the  responsibility  of  the  implementing 
agency.  It  does,  however,  impose 
considerable  resource  and  expertise 
burden  on  the  permitting  authority.  EPA 
does  not  believe  it  is  appropriate  to 
include  risk  management  prograjn 
elements  as  permit  conditions  since 
these  elements  will  be  highly  source- 
specific  and  subject  to  change  as  the 
source  develops  and  implements  its 
program.  The  permit  would  need  to  be 
changed  every  time  the  program  or  plan 
changed.  This  approach  appears  to  go 
well  beyond  the  need  for  part  70 
permits  to  assure  compliance  with 
applicable  section  112(r)  requirements 
and  duplicates  other  local,  state,  and 
Federal  efforts. 

There  may  be  alternatives  to  the  two 
extremes  described  in  this  section  and 
to  the  proposed  approach.  EPA  requests 
comment  on  other  alternatives.  EPA  also 
requests  that  if  other  approaches  are 
offered,  commenters  address  the 
advantages  and  disadvantages  of  the 
approach  with  respect  to  the  parts  68 
and  70  programs  and  to  the  overall 
chemical  emergency  prevention, 
preparedness,  and  response  effort. 

Implementation  of  Section  112(r)  for  All 
Sources 

Congress  intended  a  Federal-state 
partnership  in  implementing  all  of 
section  112,  including  section  112(r). 
The  implementation  envisioned  by 
Congress  for  accident  prevention 
focuses  on  coordination  and  sharing  of 
accident  prevention  information  among 
various  state  and  local  agencies  within 
the  same  state.  Implementation  of 
section  112(r)  means  that  the 
implementing  agency  takes 
responsibility  for  the  compliancr  .nd 
enforcement  of  section  112(r) 
requirements.  Further,  section 
112(r)(7)(B)(iii)  indicates  that  EPA  shall 
establish,  by  rule,  an  auditing  system  to 
review  regularly  and.  if  necessary, 
require  revision  in  RMPs.  Although 
permitting  authorities  are  responsible 
for  assuring  part  70  source  compliance 
with  part  68  requirenients,  EPA  believes 
that  the  implementing  agency  should 
take  responsibility  for  RMP  reviews  and 
audits.  Consequently,  EPA  believes  the 
implementing  agency  must:  (1)  Receive 
part  68  registrations;  (2)  inspect  sources 
for  compliance,  regulatory  development, 
and  enforcement;  (3)  receive,  review, 
and  periodically  audit  RMPs  according 
to  ^  68. (iO  and  (4)  require  revision  of 


plans  when  necessary  to  ensure 
compliance  with  the  requirements  of 
part  68. 

In  the  proposed  rule,  "implementing 
agency"  was  not  defined.  EPA  is 
proposing  to  define  implementing 
agency  as  the  state  or  local  agency  that 
obtains  delegation  for  an  accidental 
release  prevention  program  under 
subpart  B  of  part  63  under  section 
112(1).  The  implementing  agency  could, 
but  is  not  required  to  be  the  state  or 
local  air  permitting  authority.  EPA 
encourages  the  permitting  authority  to 
assess  its  capabilities  with  respect  to 
carrying  out  the  duties  of  the 
implementing  agency  and,  if 
appropriate,  seek  delegation  for  part  70 
sources.  If  a  state  or  local  agency  does 
not  take  delegation,  EPA  would  assume 
the  responsibility  for  implementation  of 
section  112(r). 

EPA  is  also  proposing  that 
implementing  agencies  develop  their 
own  scheme  to  prioritize  RMP  reviews, 
audits,  and  source  inspections  using 
criteria  as  proposed  in  §68.60.  EPA 
would  not  spccif>-  the  number  of 
inspections,  reviews,  or  audits  to  be 
completed.  Alternatively,  EPA  could 
require  that  an  implementing  agency 
review  all  RMPs  within  five  years  of 
submission,  or  that  no  less  than  all  Tier 
3  submissions  be  reviewed  and  audited 
within  five  years  of  submission,  or  that 
a  certain  percentage  (for  example,  1.5 
percent  of  all  plans  or  only  those  in 
certain  tiers),  be  reviewed  and  audited 
within  five  years  of  submi.ssion.  In 
addition,  while  paper  reviews  of  the 
RMPs  are  important,  it  is  critical  that 
implementing  agencies  perform  audits 
at  facilities  to  examine  and  compare 
actual  prevention  practices  at  the  source 
with  information  contained  in  the  RMP. 
EPA  recognizes  that  this  effort  can 
consume  considerable  resources  and 
require  particular  expertise  for 
implementing  agencies.  EPA  plans  to 
issue  guidance  for  implementing 
agencies  on  review  and  audit  criteria 
and  to  develop  training  for  inspections, 
reviews,  and  audits.  In  addition,  EPA 
would  propose  that  implementing 
agencies  make  use  of  safety  audits 
performed  bv  sources,  as  required  by 
QSHA  PSM  "(29  CFR  part  1910.1 19(o)) 
and  proposed  §68.38.  as  part  of  this 
inspection  process.  The  implementing 
agency  can  use  this  information  not 
only  to  determine  whc;ther  the  source  is 
making  progress  toward  accident 
prevention,  but  also  to  offer  assistance 
to  sources.  EPA  requests  comment  on 


whether  a  minimum  number  of  reviews 
and  audits  should  be  established  and,  if 
so,  the  minimum  number.  Tier  and  the 
basis  for  the  minimum  number  and  Tier, 
and  the  tools  and  training  that  should  be 
developed  to  assist  implementing 
agencies  with  audits  at  sources. 

State  and  local  involvement  in  the 
implementation  of  the  section  112(r) 
requirements  for  all  sources  is  critical  to 
the  success  of  the  accident  prevention 
program.  In  addition,  air  pollution 
control,  worker  safety,  pollution 
prevention,  and  public  safety  goals  can 
be  achieved  most  effectively  only 
through  the  direct  involvement  of  state 
and  local  officials.  EPA  expects  that 
SERCs,  LEPCs.  and  other  state  and  local 
emergency  preparedness  and  response 
organizations  will  make  full  use  of  the 
chemical  emergency  prevention, 
preparedness,  and  response  information 
in  the  RMP,  regardless  of  which  agency 
is  implementing  the  section  112(r) 
requirements. 

A  streamlined  and  cohesive  section 
112(r)  program  will  be  best  achieved  if 
a  state  or  local  agency  takes  delegation 
to  be  the  implementing  agency  for  all 
section  112(r)  sources.  The  use  of  tiered 
approaches  to  implement  the  112(r) 
program  would  assist  states  by  enabling 
them  to  focus  their  greatest  accident 
prevention  efforts  on  those  sources  that 
pose  the  greatest  potential  risk  to  the 
community.  These  approaches  attempt 
to  minimize  the  additional  effort  needed 
by  states  to  coverall  section  112(r) 
sources.  Table  1  below  shows  the  kinds 
of  effort  and  expertise  necessary  for 
review  and  audit  of  RMPs.  If  a  state  or 
local  organization  has  the  resources  and 
expertise  and  is  willing  to  become  an 
implementing  agency  for  part  70 
sources,  EPA  encourages  it  to  consider 
becoming  an  implementing  agency  for 
all  112(r)  sources,  since  the  organization 
would  have  had  the  experience  of 
dealing  with  the  most  complex  RMPs. 
reviews,  and  audits  of  part  70  sources. 
EPA  believes  that  divided 
implementation  of  112(r)  for  part  70 
sources  and  non-part  70  sources, 
between  EPA  and  state  and  local 
agencies,  could  cause  considerable 
confusion  for  the  regulated  community 
and  lead  to  ineffective  and 
uncoordinated  chemical  accident 
prevention.  Implementation  for  all 
sources  by  one  state  organization  could 
serve  to  bring  the  s^ate  and  local 
coordination  needed  to  achieve  broad 
environmental,  worker,  and  public 
safety  goals. 
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Table  i  .—Costs  to  Implementing  agency 


National  annualized  implementation  costs  (Smm) 

Risk  tnanagement  program 
arxJ  fMan  acttvity 

Until  1999 

1999  to  2004 

Yearly  after  2004 

Approach  1 

Proposed  rule 

Approach  1 

Proposed  rule 

Approach  1 

Proposed  rule 

1.3 
0.3 
0.5 
0.4 

2.6 

1.3 
0.3 
0.5 
0.4 

2.6 

1.8 

0.3 

0.15 

0.06 

0.5 

0.6 

3.5 

1.8 

0.3 

0.15 

0.06 

1.1 
1.9 
5.4 

1.8 
0.08 

ao5 

0.5 
0.5 
2.<5 

1.8 

Auditor  Jraioing  

Technical  hetp  for  sources  

Workshops/training  

RMP  filing  _ 

Initial  review  o<  plan „ 

Audits - 

Totals 

0.08 

0.05 

1 

1.6 

4,2 

[Note  tiaJ  the  columns  do  not  add  to  the  total  because  EPA-only  activities  including  registration  and  regional  oversight  are  .tot  included  in  the 
table.  All  costs  are  annualized  and  discounted  at  a  4  percent  rate.  Approach  1  refers  to  the  Tiering  section.  It  assumes  acadent  history  is  used 
to  segregate  sources  into  tiers.  The  initial  review  and  audits  of  Tier  2  sources  should  take  1  hour  and  2  hours,  respectively  and  that  all  Tier  2 
manufacturers  would  be  audited  every  10  years.  Non-manufacturers  would  b>e  audited  every  10  or  20  years.  These  figures  are  likely  to  be  upper- 
bound  esumates;  actual  costs  will  vary  based  on  the  degree  of  selective  program  oversight  necessary  and  cost  savings  as  experience  is  gamed  1 


State  or  local  organizations  that  want 
to  become  an  uaplementing  agency  for 
section  112(r>can  seek  delegation  under 
section  112(1).  Section  112(1)  contains 
the  processes  isx(l)  formally 
transferring  implementation  and 
enforcement  responsibility  from  EPA  to 
a  state  or  local  agency:  (2)  transferring 
responsibility  for  ensuring  source 
compliance  with  section  112 
requirenients  to  an  agency  other  than 
the  permitting  authority;  and  (3) 
allowing  states  In  implement  and 
enfoccB  their  own  toxics  requirements  in 
lieu  of  Federally  promulgated  section 
1 12  requirements.  EPA's  implementing 
regulations  for  section  112(1)  outline 
several  mechanisms  for  approval  of  state 
and  local  air  toxics  programs  and  for 
delegation  of  federal  authorities  to  state 
Of  local  agencies  (58  FR  62262; 
November  26.  1993).  Permitting 
authorities  with  approved  part  70 
programs  are  well  equipped  to  seek 
delegation  as  the  implementing  agency 
for  part  70  sources,  since  the  states 
permit  program  contains  adequate 
authofities,  adequate  resources  for 
implcmentatioQ.  and  an  expeditious 
compliance  schedule  as  required  under 
section  112(1)(5). 

Each  state  has  the  flexibility  to  place 
the  program  in  an  appropriate  agency, 
including  with  the  air  permitting  agency 
if  it  so  desires.  A  state  may  want  to 
crmsolidate  both  its  occupational  safety 
and  process  safety  management 
programs  in  its  worker  safety  agency. 
Some  states  may  wish  to  have  an  agency 
that  is  currently  a  member  of  the  SERC, 
but  not  the  air  permitting  authority, 
serve  as  the  implementing  agency, 
provided  it  can  meet  the  approval 
criteria  of  section  112(1)  and  coordinate 
its  activities  with  other  affected  state/ 
local  programs.  In  states  where  the 
SERC  itself  is  a  state  agency,  the  state 
iriav  want  the  SERC  io  bo  the 


implementing  agency.  EPA  is  requesting 
that  states  that  provide  comments  on 
this  notice  indicate  if  they  plan  to 
implement  the  program,  and  if  so. 
whether  an  agency  that  currently  is  a 
member  of  the  SERC  or  if  the  SERC 
itself  will  take  responsibility. 

EPA  recognizes  that  states  have 
concerns  about  resources,  availability  of 
expertise,  and  possible  liability 
associated  with  accidental  release 
prevention.  EPA  plans  to  develop 
guidance  and  training  and  provide 
assistance  to  states  to  help  build 
expertise  aad  to  illustrate  how  efiective 
programs  can  be  developed  and 
implemented.  EPA  seeks  input  on  the 
types  of  training  and  technical 
assistance  stales  and  local  agencies  will 
need  to  proioote  efficient  and  effective 
implementation  of  section  112(r) 
regulations  for  all  sources.  The  model 
E^Ps  being  developed  for  specific 
industry  sectors  and  technical  guidance 
to  help  sources  comply  with  the 
accidental  release  prevention 
requirements  also  are  designed  to 
minimize  the  burden  on  state  and  local 
programs.  EPA  seeks  input  on  the  types 
of  guidance  in  support  of  program 
implementation  that  would  be  most 
useful  to  states. 

EPA  agrees  that  Congress  did  not 
provide  funding  for  implementation  of 
non-part  70  sources.  EPA  is  exploring 
the  possible  expansion  of  CA A  section 
105  grants  to  fund  state  programs  that 
will  cover  non-part  70  112(r)  sources. 
State  and  local  organizations  may  also 
wish  to  consider  opportunities  for 
collecting  fees  specifically  for  section 
112tr)  activities,  similar  to  fee-based 
.systems  used  for  funding  EPCRA 
activities.  Some  states  have  established 
"polluter-pays"  type  fee  systems  that 
arc;  based  on  nuiltiples  of  the  threshold 
quantity  of  e.xtremely  hazardous 
substances  or  section  1 12(r)(3)  regulated 


substajices  handled  at  the  source. 
.Sources  could  be  required  to  submit  .i 
fee  to  the  implementing  agency  with 
their  registration  or  with  their  RMP 
EPA  seeks  comment  on  these 
approaches,  particularly  with  rocpect  to 
the  exjTerience  of  states  that  have  !rit>d 
or  are  developing  user  fee  svstenis. 

Finally,  stateshave  raised  concerns 
about  possible  liability  associated  with 
the  section  112(r)  program.  Section 
1 12(r).  unlike  other  CAA  requin'ments 
that  deal  primarily  with  chronic 
hazards,  involves  acute  hazards  with  thi- 
pr)tential  for  catastrophic  accidents 
resulting  in  immediate  deaths  and 
injuries.  Generally,  the  liability  of  st.ilr 
and  local  entities  for  their  actions  in 
handling  section  112(r)  information 
would  be  controlled  by  state  law 
concerning  governmental  imniujiity  As 
the  CAA  and  the  legislative  history  of 
section  112(r)  make  clear.  Congress  did 
not  intend  to  create  new  liability  for 
govenuuentai  entities  when  it  enacted 
the  accident  prevention  provisions. 

Specific  language  in  section  1  r2(r)(  I) 
was  included  to  provide  liability 
protection  to  governments  and  t(j  avoid 
arguments  from  industry  that  the  filing 
of  plans  with  emergency  planners 
somehow  immunized  a  company  from 
liability.  Section  112(r)(l)  statesthat. 
"Nothing  in  [section  112(r)j  shall  he 
interpreted,  construed,  implied,  or 
applied  to  create  any  liability  or  basis 
for  compensation  for  bodily  injury  or 
any  other  injury  or  property  damagc^s  tn 
any  person  which  may  result  froni 
accidental  release  of  such  substances  " 
The  Environment  and  Public  Works 
Committee  inserted  the  above-quoted 
provision  into  the  Senate's  version  of 
the  CAA  Amendments  explicitly 
becau.se  of  EPA's  concern  that  the 
general  duty  clause  and  other  portions 
of  the  accident  prevention  provisions 
vvoidd  create  some  governmental 


'ability  in  the  event  of  an  accidental 

release'.  (S.  Rep.  No.  228,  101st  Cong., 
1st  scss.,  at  210  (1989).)  EPA  expressed 
concern  that  liability  in  the  event  of  an 
accident  would  shift  to  the  government 
if  a  source  identified  a  potential  event 
in  a  hazard  assessment,  and  the  Agency 
failed  to  require  the  source  to  remove  or 
reduce  the  hazard.  (!d.)  Another  fear 
was  that  an  owner  or  operator  would 
argue  that  the  Agency's  failure  to 
require  a  hazard  to  be  addressed  would 
be  a  defense  for  a  source  in  a  liability 
suit  for  injuries  or  damages  caused  to  a 
third  party.  [Id.]  To  prevent  either 
result,  the  Environment  and  Public 
Works  Committee  included  in  the 
precursor  of  section  112(r)(l)  virtually 
identical  language  to  that  quoted  above. 
Ud.) 

State  and  local  agencies  are 
encouraged  to  work  with  their  attorneys 
general  to  determine  the  extent  of  their 
sovereign  immunity  under  state  lavv'. 
Under  common  law  or  statute,  nearly  all 
states  have  retained  some  immunity 
from  tort  suit.  One  common  law  theory 
of  sovereign  immunity  that  may  apply 
in  several  states  would  be  the  immunity 
that  extends  to  purely  governmental 
activities,  as  distinguished  from 
proprietary  activities.  Emergency 
prevention  and  response  activities 
would  be  examples  of  traditional 
governmental  activities  under  this 
theory.  Another  immunitylheon,'  that 
may  apply  provides  im.munity  for 
discretionary'  activities  (activities  that 
involve  judgment).  Other  states  may 
have  enacted  specific  legislation  that 
prevents  governments  from  being  sued 
for  activities  connected  to  emergency 
response.  If  a  state,  in  the  judgment  of 


its  attorney  general,  lacks  sufficient 
sovereign  immunity  to  ensure  state  and 
local  agencivjs  will  not  be  subject  to 
liability  for  bodily  injury  or  property 
damage  in  the  event  of  an  accidental 
release,  then  EPA  encourages  the  state 
to  enact  legislation  specifically 
providing  immunity  for  state  and  local 
agencies  carrying  out  functions  under 
section  112(r).  Of  course,  even  with 
sovereign  immunity  from  tort  suits, 
EPA,  states,  and  local  entities  may 
remain  subject  to  FOIA  suits,  penalties 
for  violation  of  trade  secret  protections 
under  section  114(c),  or  mandatory  duty 
suits  (such  as  EPA's  failure  to 
promulgate  regulations  or  act  on  listing 
petitions)  that  may  allow  for  attorney's 
fees. 

III.  Required  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant,"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  government  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  the  Executive 
Order  12866.  it  has  been  determined   • 
that  this  rule  is  a  "significant  regulatory 
action." 

EPA  prepared  a  draft  regulatory 
impact  analysis  for  the  proposed  list 
rule  and  an  addendum  to  the  analysis 
for  the  proposed  risk  management 
program  rule.  EPA  has  prepared  a 
revised  economic  impact  analysis  (EIA) 
for  the  risk  management  program  rule  to 
refiect  the  final  list  rule,  the  impacts  of 
the  options  being  considered  in  this 
notice,  and  comments  on  the  draft 
regulatory  impact  analysis.  The  revised 
EIA  is  available  in  the  docket. 

In  developing  its  supplemental  notice. 
EPA  considered  creating  three  tiers  for 
risk  management  program  requirements 
described  above.  EPA  analyzed  the  three 
options  for  assigning  sources  to  the 
tiers,  approaches  1  and  2  described  in 
Section  IIA  above  and  the  application  of 
the  proposed  rule  to  all  sources  as 
approach  3.  Total  annual  costs  and 
benefits  for  each  approach  are  presented 
in  Table  2.  This  table  does  not  include 
projected  costs  or  benefits  associated 
with  three  issues  upon  which  EPA  is 
taking  comment  in  this  notice:  public 
participation,  accident  reporting,  and 
inherently  safer  approaches  because 
EPA's  preferred  approaches  on  these 
issues  would  impose  no  additional 
requirem.ents  on  sources. 


Table  2.— Total  Annualized  Costs  and  Benefits 


Approach 

Number  of  sources 

Annual  cost  of  program 

Annual  benefits  of  programs 

1  

49.200  (Tier  1) 

72,100  (Tier  2). 
1,300  (Tier  3). 

49,200  (Tier  1) 

57,100  (Tier  2). 
16,300  (Tier  3). 
122,600  (Tier  3) 

S104  million  

Si  21  5  million 

2  

S339  million 

Si  75  million. 

3  

S696  million  

3299  million 

Based  on  the  final  list  and  thresholds, 
EPA  estimates  that  appro.\iinately 
122,600  sources  would  be  affected  by 
the  proposed  rule.  The  primar)'  cost  for 
Tier  2  was  assumed  to  be  the  RMP.  Tier 
3  costs  are  strongly  influenced  by  the 
tiering  assumptions  and  by  v\-hether 
sources  are  expected  to  be  covered  by 
the  OSHA  PSM  standard.  The  analysis 
assumed  that  a  source  in  compliance 
with  the  OSHA  PSM  standard  for  a 
process  would  incur  no  additional  costs 


to  comply  with  many  elements  of  EPA's 
prevention  program.  In  addition,  for 
some  prevention  program  elements  (e.g., 
training),  some  sources  were  assumed  to 
be  in  compliance  because  of  current 
activities;  the  only  additional  cost  for 
these  sources  was  documentation  for  the 
element.  Large  chemical  companies  and 
all  refineries  were  assumed  to  be 
complying  with  industry  standards  that 
are  the  equivalent  of  the  prevention 
program.  These  sources  were  assumed 


to  bear  no  additional  costs  for  some 
elements  of  the  prevention  program  (for 
processes  not  covered  by  OSHA). 
Because  EPA  will  require  sources  to 
submit,  in  the  RMP,  information  on 
their  hazards  and  steps  being  taken  to 
reduce  risks,  EPA  expects  that  sources 
and  processes  currently  implementing 
PSM  under  OSHA  or  industry  standards 
will  take  additional  steps  to  ensure  that 
their  PSM  programs  are  effective. 
Specifically,  the  EIA  assumed  that 
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sources  covered  by  other  programs 
would  provide  more  program  oversight, 
would  conduct  more  training  and 
refresher  training,  and  carry  out  more 
maintenance  activities;  sources  were 
also  assumed  to  implement  more  capital 
improvements.  EPA  notes  that  because 
of  a  lack  of  da+a.  the  EIA  made  a  number 
of  assumptions  on  which  the  cost 
estimates  are  based.  For  example,  the 
analysis  assumed  the  number  of  listed 
toxic  substances  at  large  chemical 
companies  ranged  from  4  to  12;  the 
analysis  also  assumed  that  the  number 
of  covered  processes  was  equal  to  the 
number  of  substances.  EPA  seeks 
comments  and  any  data  conunenters 
mav  be  able  to  provide  on  whether  these 
HssumptioQS  are  reasonable. 

The  draft  RIA  prepared  for  the 
proposed  list  rule  based  its  benefits 
calculations  on  the  assumption  that 
manufacturers  and  certain  other  sources 
would  have  two  significant  releases  per 
vear.  Many  commenters  stated  that  this 
assumption  was  not  justified,  based  on 
existing  accident  data.  Consequently, 
the  benefits  analysis  has  been  revised  to 
reflect  actual  accident  data  and  is  based 
on  EPA  databases,  other  accident 
databases,  and  searches  of  newspaper 
reports.  Based  on  these  data,  the 
annualized  cost  of  ail  U.S.  accidents 
involving  listed  toxic  substances  was 
estimated  at  $245  million;  the 
annualized  cost  of  all  accidents 
involving  listed  flammables  was 
estimated  at  $767  million.  The  costs  of 
accidents  includes  deaths,  injuries, 
evacuations,  property  damage,  lost 
business,  environmental  damage,  and 
litigation. 

Benefits  attributable  to  the  risk 
management  program  rule  are  affected 
by  two  factors:  The  extent  to  which 
other,  similar  rules  already  provide  the 
benefit  and  the  expected  effectiveness  of 
these  rules  when  fully  implemented. 
Most  of  the  processes  covered  by  EPAs 
rule  are  also  covered  bv  the  OSHA  PSM 
rule.  When  OSHA  adopted  the  PSM 
standard,  it  estimated,  based  on 
anecdotal  evidence,  that  by  1997  the 
standard  would  prevent  80  percent  of 
the  accidents  at  OSH-A-covered  sources. 
EPA  believes  that  the  risk  management 
program  rule  will  increase  compliance 
with  the  OSHA  standard  and  cause 
many  OSHA-  and  EPA-affected  sources 
to  achieve  a  higher  level  of  safety 
because  of  the  public  availability  of  the 
RMP  and  the  reviews  and  audits  that 
will  be  conducted  by  implementing 
agencies.  The  RMP  submission  will 
provide  implementing  agency  officials 
with  a  better  basis  for  identifying  and 
targeting  problem  sources;  EPA  expects 
that  the  RJvlP  information  will  also 


benefit  state  and  Federal  OSHA 
inspectors. 

Based  on  aa  industry  stuciy.  the 
analysis  estimated  that  the  effectiveness 
of  the  EPA  standard  in  accident 
reduction  would  be  50  percent. 
Accident  reduction  from  the  EPA 
standard  applies  to  processes  not 
covered  by  the  OSHA  standeu'd  and  to 
the  2Q  percent  of  accidents  not 
prevented  by  the  OSHA  standard.  EPA 
estimates  that  the  annual,  quantifiable 
benefits  of  the  rule  wiU  range  from 
$121.5  million  to  $299  milfion. 
depending  on  the  approach. 

The  quantifiable  oenefits  are  probably 
understated.  Although  the  EIA  assigns  a 
value  to  the  likelihood  of  a  Bhopal-scale 
accident  occurring  in  the  U.S.  in  any 
single  year,  the  analysis  did  not  attempt 
to  assign  values  to  other  catastrophic 
accidents  that  have  occmred  elsewhere 
in  the  world,  but  have  not  as  yet 
occurred  in  the  U.S.  For  example,  the 
1984  explosion  at  a  LPG  gas  terminal  in 
Mexico  City  killed  more  than  400 
people  offsite;  an  explosion  in 
Flixborough.  England,  damaged  more 
than  1.000  buildings  offsite.  Similar 
sources  exist  in  the  U.S.  and  have  the 
potential  to  have  catastrophic  accidents 
with  offsite  impacts.  Because  of  the 
difficulty  of  assigning  probabilities  and 
values  to  such  incidents,  the  EIA  does 
not  include  them  among  the 
quantifiable  benefits,  but  these  sources 
are  covered  by  the  proposed  rule,  and 
compliance  with  the  rule  will  reduce 
the  likelihood  of  such  catastrophic 
accidents. 

Other,  intangible  benefits  are  also 
attributable  to  the  rule.  For  example,  the 
definition  of  offsite  populations,  using 
Census  data,  will  assist  both  sources 
and  the  public  to  identify  areas  where 
environmental  justice  concerns  need  to 
be  addressed.  The  process  hazard 
analysis  is  likely  to  identify  areas  where 
pollution  prevention  steps  can  be 
implemented,  which  may  produce  cost 
savings  and  reduce  potential  health 
effects  offsite. 

Most  importantly,  the  information 
available  in  the  RMP  will  have  an 
intrinsic  value  to  the  public.  EPA  has 
not  attempted  to  measure  the  value  of 
this  information,  but  experience  with 
EPCRA  Toxic  Release  Inventory  (TRl) 
data  indicates  that  such  information 
creates  many  benefits.  The  simple 
requirement  to  make  information  public 
under  TRI  has  stimulated  industry  to 
take  steps  to  reduce  emissions  to  avoid 
public  concern  and  assiu-e  the  local 
community  that  the  source  is  a  good 
neighbor.  The  public  benefits  from  the 
reduced  risk;  the  source  benefits  from 
better  relations  with  the  community. 
The  latter  can  have  direct,  economic 


benefits  to  the  source,  frtdustry 
commenters  on  the  rule  noted  that  when 
the  public  distrusts  a  source,  the  public 
has  resisted  permit  changes  or  zoning 
variances  that  the  source  neetls  to 
improve  operations.  Better  information 
and  the  public -industry  dialogue  that 
follows  can  make  it  easier  for  sources  to 
gain  public  support  for  needed  changes. 
Government  agencies  Mid  public 
interest  groups  can  target  their  efforts  at 
those  sources  that  pose  the  greatest 
potential  risk,  rather  than  assuming  that 
all  sources  pose  a  high  level  of  risk  or 
misdirecting  their  efforts  toward  sources 
that  have  effective  safety  programs. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  Federal  agencies 
must  evaluate  the  effects  of  the  rule  on 
small  entities  and  examine  alternatives 
that  may  reduce  the  effects.  EPA  has 
prepared  an  analysis  of  the  effects  on 
small  entities,  available  as  Chapter  8  of 
the  EIA.  EPA  believes  that  the  rule  as 
proposed  in  1993  would  create  a  severe, 
adverse  effect  on  small  manufacturers. 
For  the  smallest  chemical 
manufacturers,  the  initial  costs  of  the 
initial  proposed  rale  could  equal  their 
annual  net  income;  for  chemical 
companies  with  20  to  99  employees,  the 
initial  cost  of  the  proposed  rule  would 
approach  their  annual  net  incomes.  The 
initial  proposed  rule  imposes  lower 
costs  on  non-manufacturers  and, 
therefore,  is  less  likely  to  create  an 
adverse  impact  on  them.  The  tiering 
approach  considered  in  this  notice 
would  reduce  the  impact  on  small 
businesses  significantly.  Under  the 
tiering  approach,  the  impact  on  small 
business  would  be  small.  The  tiering 
approach  would  also  substantially 
reduce  the  impact  on  small 
communities. 

C.  Enhancing  the  Intergovrrnnifntal 
Partnership 

The  Clean  Air  Act  requires  LPA  to 
develop  chemical  accident  prevention 
regulations  under  section  112(r)(7)  that 
include  release  prevention  and  response 
provisions,  including  RMPs.  As 
discussed  above.  Congress  intendeti  the 
states  to  play  a  key  role  in  implementing 
the  rule.  Both  state  and  local  agenci»^s 
are  mandated  to  receive  the  RMPs.  This 
interrelationship  of  Federal,  state,  and 
local  agencies  is  a  continuation  of  the 
philosophy  developed  under  LPCR^. 
where  each  level  of  government  is  seen 
as  a  stakeholder  with  important  rotes  to 
play.  To  consult  in  a  regular  and 
meaningful  way  with  state,  local,  and 
tribal  officials  in  the  development  of  the 
risk  management  program  rule.  EPA  has 
met  with  state  and  local  officials.  Before 


the  proposed  rule  was  drafted,  EPA 
conducted  focus  groups  with  state  and 
local  officials  in  three  states  that  had 
risk  management  program  laws.  EPA 
invited  these  states  and  several  others  to 
attend  a  two-day  seminar  to  elicit 
further  information.  EPA  has  held 
meetings  with  states  several  times 
during  the  rule-making  process,  working 
through  its  Regions  and  through 
associations  of  state  officials  likely  to  be 
involved  in  implementing  the  rule.  In 
addition,  a  large  number  of  state  and 
local  agencies  attended  the  four  public 
hearings  and  submitted  comments  on 
the  proposed  rule.  During  the 
development  of  the  implementation  and 
integration  provisions  (§68.58).  EPA 
consulted  with  state  and  local  air  and 
emergency  planning  agencies.  EPA  will 
seek  further  input  from  states  during 
development  of  the  final  rule. 

D.  Papenx-ork  Reduction  Act 

The  information  collection 
ri-quirements  in  this  notice  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
:i.i01  ef  sec.  An  Information  Collection 
Request  document  has  been  prepared  by 
i:i'A  (EPA  No.  1656.02)  and  a  copy  mav 
h<!  obtained  from  Sandy  Farmer. 
Information  Policv  Branch;  EPA.  401  M 
Street.  S\V  (Mail  Code  2136), 
Washington,  DC  204R0  or  bv  calling 
(202)  260-2740. 

This  collection  of  information  has  an 
fstimated  reporting  burden  averaging  3 
to  4  hours  per  response  for  Tier  1.  16  to 
30  hours  per  response  for  Tier  2,  and  for 
Tier  3  10  to  88  hours  per  response  for 
non-chemical  manufacturers  and  392  t«) 
3720  hours  per  response  for  chemical 
manufacturers.  There  is  no  annual 
n^cordkeeping  burden  for  Tiers  1  and  2: 
in  Tier  3  there  is  an  estimated  annual 
recordkeeping  burden  per  respondent 
averaging  11  hours  (for  the  non- 
chomical  industry)  to  1000  hours  (for 
the  chemical  industry).  These  estimates 
include  time  for  reviewing  instructions. 
st;arching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policv  Branch:  EP.-\. 
401  .M  Street.  SW  (Mail  Code  21 36). 
Washington,  DC  20460:  and  to  the 
( )tri(:e  of  Information  and  Regulatory 
.\t fairs,  Office  of  Management  and 
liudget,  Washington,  DC  20503,  marked 
•Attention;  Desk  Officer  for  EPA."  The 
final  Rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 


collection  requirements  contained  in 
this  proposal. 

Lis!  of  Subjects  in  40  CFR  Part  68 

Environmental  protection.  Chemicals, 
Hazardous  substances. 
Intergovernmental  relations. 

Dated:  February  28, 1995. 
Carol  M.  Browner, 
Adniinistrator. 

For  the  reasons  set  out  in  the 
preamble,  the  proposal  published  on 
October  20.  1993  (58  FR  54190)  is 
amended  as  set  forth  below. 

PART  68— [AMENDED] 

1 .  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r),  7601 

2.  Section  68.3  as  proposed  is  now 
amended  by  revising  the  introductor>- 
text,  adding  five  definitions  and  revising 
one  proposed  definition  "Worst  case 
release"  to  read  as  follows: 

§68.3    Definitions. 

As  used  in  this  part,  all  terms  not 
defined  shall  have  the  meaning  given  to 
them  by  die  Clean  Air  Act  (42  U.S.C. 
7401  ei  seq.].  For  purposes  of  §  68.58  of 
this  part,  terms  such  as  "permitting 
authority."  "applicable  requirement" 
and  "source"  have  the  same  meaning 
given  to  them  in  part  70  of  this  chapter 
unless  otherwise  defined  in  this  section. 

•  »        *        »        * 

Covered  process  means  a  process  that 
has  a  regulated  substance  present  in 
more  than  a  threshold  quantity  as 
determined  under  §68.115. 

*  •        »        •        • 

Designated  agency  means  the  state  or 
local  agency  designated  by  the  air 
permitting  authority  as  the  agencv 
responsible  for  the  review  of  an  RMP  fur 
completeness. 

Full-time  employee  means  2.000 
hours  per  year  of  full-time  equivalent 
employment.  A  source  would  calculate 
the  niunber  of  fidl-tiine  employees  by 
totaling  the  hours  worked  during  the 
calendar  year  by  all  employees, 
including  contract  employees,  and 
dividing  that  total  by  2.000  hours. 

Implementing  agency  means  the  state 
or  local  agency  that  obtains  delegation 
for  an  accidental  release  prevention 
program  under  section  112(1)  of  CAA 
which  is  subpart  E  of  part  63.  The 
implementing  agency  may,  but  is  not 
required  to  be.  the  state  or  local  air 
permitting  agency.  If  a  state  or  local 
agency  does  not  take  delegation.  EPA 
will  be  the  implementing  agency  for  that 
state. 

Mitigation  means  activities, 
technologies  or  equipment  that  are 
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designed  to  capture  or  control 
substances  after  they  are  released  to  the 
environment  or  upon  loss  of 
containment.  Passive  mitigation  means 
equipment,  devices  or  technologies  that 
function  without  human,  mechanical  or 
other  energy  input. 
•        *        •        *        • 

Worst  case  release  means  the  release 
of  the  largest  quantity  of  a  regulated 
substance  resulting  from  a  vessel  or 
process  line  failure. 

3.  Section  68.10  as  proposed  is 
revised  to  read  as  follows: 

§68.10    Applicability. 

(a)  Tier  1.  The  owner  or  operator  of  a 
stationary  source  with  a  covered  process 
that  meets  the  eligibility  criteria  of 
§68.13  shall  comply  with  §§68.12— 
68.13  no  later  than  (three  years  from  the 
date  of  final  rule  publication]. 

Alternative  1  for  paragraphs  (b),  (c) 
and  (d): 

(b)  Tier  2.  Except  as  provided  in 
paragraphs  (a),  (c),  and  (d)  of  this 
section,  the  owner  or  operator  of  a 
stationary  source  with  a  covered  process 
shall  comply  wiOi  §§68.12  and  68.14  no 
later  than  (three  years  after  the  date  of 
final  rule  publication). 

(c)  Tier  3.  Except  as  provided  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  of  a  stationary  .source  with 
100  or  more  full-time  employees  shall 
comply  with  §§68.12  and  68.15  through 
68.55  no  later  than  [three  years  from  the 
date  of  final  rule  publication]  for  anv 
covered  process  in  Standard  Industrial 
Classification  Code  2611.  2812.  2819, 
2821 .  2869,  2873.  2879,  or  291 1 .  For  all 
other  covered  processes  at  the  stationary 
source,  the  owner  or  operator  shall 
comply  with  §§68.12  and  68.14. 

(d)  Deferred  Tier  3.  Except  as 
provided  in  paragraph  (a)  of  this 
section,  the  owner  or  operatf>r  of  a 
stationary  source  that  has  20  or  more 
full-time  employees  and  a  covered 
process  in  Standard  Industrial 
Classification  Code  2812.  2819.  2H69. 
2873.  or  2911  shall: 

(1)  Comply  with  §§68.12  and  68.14 
no  later  than  (three  years  from  the  date 
of  final  rule  publication);  and 

(2)  Comply  with  §§68.12  and  68  15 
through  68.55  no  later  thaji  (eight  years 
from  the  date  of  final  rule  publication). 
.Mternative  2  for  paragraphs  (h)  and  (c): 

(b)  Tier  2.  Except  as  provided  in 
paragraphs  (a)  and  (c)  of  this  section,  the 
owner  or  operator  of  a  stationary  source 
with  a  covered  process  shall  comply 
with  §§68.12  and  68.14  no  later  than 
[three  years  after  the  date  of  final  rule 
publication). 

(c)  Tier  3.  Except  as  provided  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  of  a  stationary  source  with 
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a  covered  process  shall  comply  with 
§§68.12  and  68.15  through  68"55  no 
later  than  (three  years  from  the  date  of 
final  rule  publication]  if  the  stationary 
source  has  100  or  more  full-time 
employees. 

4.  Section  68.13  is  proposed  to  be 
added  to  subpart  B  to  read  as  follows: 

§  68.13    No  impact  sources  (Tier  1). 

(a)  Sources  that  exceed  a  threshold 
quantity  only  for  flammable  or  explosive 
regulated  substances. 

(1)  Eligibility.  The  owner  or  operator 
of  a  stationary  source  that  is  subject  to 
this  part  and  that  does  not  exceed  the 
threshold  quantity  for  a  toxic  substance 
shall  comply  with  paragraph  (a)(2)  of- 
this  section  if  the  source  has  not  had 
significant  accidental  release  for  5  years 
and: 

(i)  For  a  source  that  exceeds  the 
threshold  for  an  explosive  regulated 
substance,  the  source  is  subject  to  27 
CFR  part  55  or  30  CFR  parts  56,  57.  or 
77  and  the  distance  from  the  process  to 
a  public  or  envirorunental  impact  is  no 
closer  than  the  distance  to  inhabited 
buildings  provided  in  the  American 
Table  of  Distances  (27  CFR  55.218)  for 
the  quantity  of  explosives  in  the 
process;  or 

(ii)  For  a  source  that  exceeds  the 
threshold  for  a  flammable  regulated 
substance,  the  distance  from  the  point  of 
release  under  the  worst  case  release 
scenario  to  a  public  or  environmental 
impact  is  greater  than  the  distance  as 
calculated  using  the  following  formula 
for  the  maximum  quantity  present  in  the 
process: 

Distance  (meters)  =  0.15  x  (0.1  x  mass 
xhc)'  ' 

where  mass  is  the  quantity  of  flammable 
substance  in  kilograms,  and  he  is  the 
heat  of  combustion  in  Joules  per 
kilogram. 

(2)  Program  and  plan  requirements,  (i) 
The  owner  or  operator  shall  place  a  sign 
at  all  normal  access  routes  that  warns 
the  public  and  emergency  responders 
concerning  the  hazard  presented  by  the 
regulated  substance  at  the  site  and 
provides  an  emergency  contact 
telephone  number.  Such  sign  shall  be  in 
English  and  any  other  language 
commonly  spoken  as  a  primary 
language  in  the  area. 

(ii)  The  owner  or  operator  shall 
submit  the  following  as  a  risk 
management  plan  to  the  implementing 
agency,  the  State  Emergency  Response 
Commission  (if  the  implementing 
agency  is  not  a  member  of  such 
Commission),  the  Local  Emergency 
Planning  Committee  with  jurisdiction 
for  the  area  where  the  source  is  located: 


(A)  A  copy  of  the  registration  required 
by  §68.12  (this  copy  may  be  before  the 
certification  required  by  §  68.12(b)(6)); 

(B)  The  following  statement: 

Based  on  the  criteria  in  40  CFR  68.13(a)(1). 
the  worst  case  accidental  release  for  the 
source  described  on  the  attached  form 
(registration)  presents  no  potential  for  public 
or  environmental  impact  given  the  nature  of 
the  process  and  the  chemicals  stored  at  the 
source.  For  the  past  5  years,  this  source  has 
not  had  a  signiHcant  accidental  relea.se.  as 
defined  in  40  CFR  68.3.  No  additional 
measures  are  necessary  to  prevent  public  and 
environmental  impacts  from  accidental 
releases.  In  the  event  of  a  fire  or  a  release  of 
the  regulated  substance  indicated  on  the 
registration,  entry  within  [distance  forgiven 
quantity  of  regulated  substance  under 
American  Table  of  Distances  or  paragraph 
(a)(l)(ii)  of  this  section]  of  the  source  may 
pose  a  danger  to  public  emergency 
responders.  Therefore,  public  emergency 
responders  should  not  enter  this  area  except 
as  arranged  with  the  contact  person  indicated 
on  the  registration.  The  undersigned  certifies 
that,  to  the  t)est  of  my  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  the  information 
submitted  is  true,  accurate,  and  complete. 
jSignatureJ. 

(iii)  The  owner  or  operator  shall 
maintain  for  five  years  documentation 
of  the  determination  of  eligibility  under 
paragraph  (a)(1)  of  this  section  and  a 
copy  of  the  risk  management  plan  under 
paragraph  (a)(2)(ii)  of  this  section. 

(b)  Sources  that  exceed  a  threshold 
quantity  for  toxic  regulated  substances. 

(1 )  Eligibility.  The  owner  or  operator 
of  a  stationary  source  that  exceeds  the 
threshold  quantity  for  a  toxic  substance 
shall  comply  with  paragraph  (b)(2)  of 
this  section  if: 

(i)  The  stationary  source  has  not  had 
a  significant  accidental  release  in  the 
last  five  years, 

(ii)  The  stationary  source  can 
demonstrate  the  lookup  table  distance 
for  a  worst-case  release  is  less  than  the 
distance  to  a  public  or  environmental 
receptor;  and 

(iii)  The  emergency  response  plan 
under  42  U.S.C.  11003  addresses 
appropriate  response  to  an  accidental 
release  at  the  source. 

(2)  Plan  and  program  requirements,  (i) 
The  owner  or  operator  of  a  stationary 
source  that  meets  the  eligibility  criteria 
of  paragraph  (b)(1)  of  this  section  shall 
submit  the  following  as  a  risk 
management  plan  to  the  implementing 
agency,  the  State  Emergency  Response 
Commission  (if  the  implementing 
agency  is  not  a  member  of  such 
Commission),  and  the  Local  Emergency 
Planning  Committee  with  jurisdiction 
for  the  area  where  the  source  is  located: 

(A)  A  copy  of  the  registration  required 
by  §  68.12  (this  copy  may  be  before  the 
certification  required  by  §  68.12(b)(6)); 


(B)  The  following  statement: 

Based  on  the  criteria  in  40  CFR  68.i:nb)(  1). 
the  worst  case  accidental  release  for  the 
source  described  on  the  attached  form 
(registration)  presents  no  potential  for  public 

or  environmental  impact  within 

kilometers  of  the  source  given  the  nature  of 
the  process  and  the  chemicals  stored  at  tin; 
source.  For  the  past  5  years,  this  source  has 
not  had  a  significant  accidental  release,  as 
defined  in  40  CFR  68  3.  No  additional 
measures  are  necessary  to  prevent  public  ;ind 
environmental  impacts  from  accidental 
releases.  In  the  event  of  an  accidental  release 
of  the  regulated  substance  indicated  on  the 
registration,  emergency  response  should  ho 
conducted  according  to  the  emergeiu  y 
response  plan  under  42  U..S.C.  11003.  whii  h 
is  available  at  jlocationj.  Therefore,  public 
emergency  responders  should  not  enter  this 
area  except  as  provided  under  that  pl.m.  The 
undersigned  certifies  that,  to  the  best  ol  niy 
knowledge,  information,  and  belief  formed 
after  reasonable  inquiry,  the  infonnalion 
submitted  is  true,  accurate,  and  i  omplctc. 
[Signature], 

and 

(ii)  The  owner  or  operator  sh.ill 
maintain  for  five  years  documentation 
of  the  determination  of  eligibility  under 
paragraph  (b)(1)  of  this  section  and  a 
copy  of  the  risk  management  plan  under 
paragraph  (b)(2)(i)  of  this  section. 

5.  Section  68.14  is  proposed  to  be 
added  to  subpart  B  to  read  as  follows: 

§68.14    Streamlined  risk  management 
program  (Tier  2). 

(a)  The  owner  or  operator  of  a 
stationary  source  eligible  for  this  part 
shall  comply  with  §68.15. 

(b)  The  owner  or  operator  of  a 
stationary'  source  shall  establish  a 
prevention  program  which  includes 
safety  precautions  and  maintenant:e. 
monitoring  and  employee  training 
measures  to  be  used  at  the  sourct;  to 
prevent  accidental  releases.  The 
prevention  program  shall  identify  nthcr 
federal  accident  prevention 
requirements  to  which  the  source  is 
subject,  including  national  voluntarv 
standards  and  measures  required  l)v  42 
U.S.C.  7412(r)(l). 

(c)  The  owner  or  operator  of  a 
stationary'  source  shall  prepare  an 
emergency  response  program  wlii(  h 
documents  specific  actions  to  be  taken 
in  an  emergency  response  to  an 
accidental  release,  including: 

(1)  Procedures  for  informing  the  ijublic 

and  local  entities  about  ac.cideiital 
releases; 

(2)  Procedures  to  be  used  on  site  to 

respond  to  an  act  idental  release; 
and 

(3)  A  description  of  the  employee 

training  measures  used  to  educate 
employees  regarding  emergent  y 
situations. 


(d)  The  owner  or  operator  of  a 
stationary  source  shall  submit  a  risk 
induagement  plan  summarizing 
paragraphs  (a)  through  (c)  of  this  section 
to  the  implementing  agency,  the  State 
Emergency  Response  Commission  (if  the 
implementing  agency  is  not  a  member  of 
such  Commission),  and  the  Local 
Emergency  Planning  Committee  with 
jurisdiction  for  the  area  where  the 
source  is  located.  The  owner  or  operator 
shall  retain  a  copy  of  the  risk 
management  plan  for  5  years. 

t>.  Section  68.58  is  proposed  to  be 
idded  to  subpart  B  to  read  as  follows: 

§  68.58    Permit  content  and  air  permitting 
auttiority  requirements. 

(a)  The  requirements  in  this  section 
apply  to  sources  subject  to  both  part  68 
and  part  70  of  this  Chapter.  Each  part  70 
|)ermit  shall  contain  conditions 
requiring  the  following  provisions,  for 
riny  activity  and/or  emission  unit 
subject  to  this  part: 

( 1 )  By  the  deadlines  set  out  in  this 
part,  the  source  shall  register  and 
submit  an  RMP  or  revised  plan  and 
shall  certify  upon  submission  that  such 
plan  is  accurate  and  complete. 
Submission  of  the  plan  by  deadlines 
.-efiiiired  under  this  part  shall  satisfy  the 
reporting  requirements  of  40  CFR 
7n.B(a)(3)(ii)(A). 

(2)  The  source  shall  submit  any 
additional  information  requested  by  the 
permitting  authority  or  othy  designated 
-.tate  or  local  agency  necessary  to 
iletermine  completeness  of  the  RMP. 

( :<)  The  source  shall  annually  certify 
I  umpliance  with,  and  implementation 


of.  risk  management  program 
requirements  described  in  this  part  and 
as  described  by  the  submitted  RMP  or 
revised  plan. 

(4)  For  part  70  permits  that  are  issued 
prior  to  the  deadline  required  for 
registering  and  submitting  the  RMP  and 
do  not  contain  permit  conditions 
meeting  the  provisions  of  paragraphs  (a) 
(1)  through  (3)  of  this  section,  the  source 
no  later  than  [3  years  from  the  effective 
date  of  the  final  rule]  shall  submit  an 
application  for  a  permit  revision 
consistent  with  §  70.7  of  this  chapter  to 
establish  conditions  consistent  with 
these  required  in  paragraphs  (a)(1) 
through  (3)  of  this  section. 

(5)  For  part  70  permits  issued  on  or 
after  the  deadline  required  for 
registering  and  submitting  the  RMP,  the 
source  shall  register  and  submit  any 
plan  required  by  this  part  no  later  than 
[3  years  from  the  effective  date  of  the 
final  rule]. 

(6)  For  new  emissions  units  or 
activities  at  previously  permitted  part 
70  sources  which  become  subject  to  this 
part  after  [the^ effective  date  of  the  final 
rule],  the  source  shall  submit  an 
application  for  permit  revision 
consistent  with  the  provisions  of  §  70.7 
of  this  chapter  upon  startup  of  such 
units  and/or  activities  or  no  later  than 
[3  years  from  the  effective  date  of  the 
final  rule],  whichcv  er  is  later. 

(7)  If  a  previously  permitted  part  70 
source  has  not  submitted  an  RMP  as 
required,  then  the  source  shall  provide: 

[i]  A  compliance  plan,  including  a 
compliance  schedule  for  the  submittal 
of  the  required  plan;  and 


(ii)  An  application  for  a  permit 
revision  to  establish  permit  conditions 
meeting  paragraphs  (a)  (1)  through  (7)  of 
this  section  unless  such  conditions  are 
already  contained  within  the  part  70 
permit. 

(b)  The  permitting  authority  must,  at 
a  minimum,  perform  the  following  tasks 
to  meet  §  70.4(b)(3)(i)  of  this  chapter 
with  respect  to  part  70  sources  subject 
to  section  112(r)  of  CAA  and  this  part. 

(1)  Verify  that  an  RMP  or  a  revised 
plan  is  submitted  when  required  by  this 
part,  and  that  it  is  complete,  i.e.,  it 
contains  the  elements  required  under 
§§68.50,  68.13,  or  68.14; 

(2)  Verify'  that  the  source  has 
submitted  an  annual  certification  that  it 
is  properly  implementing  a  risk 
management  program  as  required  by 
this  part  and  as  described  by  the 
applicable  RMP; 

(3)  Take  enforcement  action 
(including  penalties)  on  sources  that  fail 
to  submit  a  complete  plan  or  a  revised 
plan,  an  annual  certification,  or 
accidental  release  report  as  required  by 
this  part: 

(4)  Incorporate  and  enforce  permit 
conditions  that  specify  a  compliance 
schedule  for  submittal  of  a  complete 
RMP.  for  permits  issued  prior  to 
reporting  deadlines  of  this  part  or  if  a 
part  70  source  subject  to  this  part  fails 
to  submit  a  complete  plan  as  required. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Preliminary  Adjustments  to  Specific 
Tribal  Trust  Fund  Balances 

AGENCY:  Bureau  of  In(iian  AH^airs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  through  reconcihation  and 
certification  of  investment  trust  fund 
systems.  (MoneyMax  system  to  the 
Financb  system),  must  post  preliminary 
adjustments  to  certain  tribal  accounts. 
The  Office  of  Trust  Funds  Management 
(OTFM)  will  convert  the  MoneyMax  and 
Finance  systems  to  a  new  computer 
system  on  April  1,  1995.  Currently 
tribes  obtain  their  statements  from 
Finance  and  MoneyMax  systems  which 
are  not  in  a  balance.  The  conversion 
will  use  MoneyMax  balances,  since 
reconciliation  and  certification  have 
confirmed  that  these  balances  are 
correct.  The  problem  is.  that  the  daily 
figure  OTFM  provides  Treasury  for 
investment  in  an  overnight  security  is 


taken  fix)m  the  Finance  system.  This 
means  that  the  figure  provided  to 
Treasury  to  invest  is  incorrect  and 
therefore  the  interest  earnings  are  also 
incorrect.  This  occurs  each  day  the 
preliminary  adjustments  are  not  {KKted. 
These  preUminary  adjustments  will 
either  increase  or  decrease  the  following 
tribal  fund  balances:  Sioux  Nation. 
Blackfeet  Tribe.  Crow  Tribe,  Seneca- 
Cayuga  Tribe  of  Oklahoma,  Hoopa 
Yurok  Settlement,  Pueblo  of  Laguna, 
Southern  Ute  Tribe,  San  Luis  Rey  Tribe, 
Creek  Nation  of  Oklahoma,  Pueblo  of 
Zuni,  Choctaw  Nation  of  Oklahoma, 
Three  Affiliated  Tribes,  and  the  Alaskan 
Native  Escrow  Fund. 
DATES:  Posting  to  occur  nu  later  than 
March  31,  1995. 

FOn  FURTHER  INFORMATION  CONTACT: 
)oe  Christie,  Special  Assistant  to  the 
Deputy  Commissioner  of  Indian  Affairs, 
Office  of  Trust  Funds  Management 
(OTFM),  BIA.  505  Marquette  NW..  Suite 
1000,  Albuquerque,  NM  87102^804, 
phone  number  (505)  766-3703, 
facsimile  number  (505)  766-3774. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Trust  Fimd  Managemt-nt  P.eform  Act  of 


1994  (Pub.  L.  103-412),  notice  is  given 
that  the  Director,  Office  of  Trust  Funds 
Management  (OTFM)  must  reconcile 
and  certif\'  tribal  trust  fund  balances  as 
of  September  30. 1995. 

The  proposed  preliminary 
adjustments  are  those  from  the 
MoneyMax  to  Finance  backward 
reconciliation  (they  correct  variances 
between  the  two  systems  as  of 
September  30, 1992).  Current 
reconciliation  has  been  ongoing  from 
October  1,  1992  to  present,  and 
adjustments  are  posted  concurrently.  It 
was  agreed  within  this  backward 
reconciliation  and  certification  that  the 
OTFM  would  not  adjust  balances  until 
the  affected  tribes  and  Congress  had  a 
chance  to  review.  Although  these 
preliminary  adjustments  are  a  product 
of  the  backward  reconciliation  and  h.ive 
been  certified,  they  are  still  pending 
tribal  and  Congressional  review.  The 
dollar  affect  to  each  tribe  can  be 
obtained  by  contacting  Mr.  Christie. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc  95-6137  Filed  3-10-3.5:  8:45  air.l 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  143 

46  CFR  Part  2 
[CGD  91-030] 
RiN2115-AD78 

Direct  User  Fees  for  Inspection  or 
Examination  of  U.S.  and  Foreign 
Commercial  Vessels 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Omnibus  Budget 
Reconciliation  Act  of  1990  requires  the 
Coast  Guard  to  establish  user  fees  for 
Coast  Guard  services  related  to  the 
inspection  and  examination  of  U.S.  and 
foreign  commercial  vessels.  Fees  in  this 
rule  are  based  on  existing  vessel 
inspection  program  requirements  and 
services.  The  fees  are  established  for  the 
purpose  of  recovering  costs  associated 
with  providing  Coast  Guard  vessel 
inspection  services. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  1,  1995. 

ADDRESSES:  Unless  otheru'ise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretarv, 
Marine  Safety  Council  (G-LRA/3406)', 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

For  inquiries  and  payment 
information  during  initial 
implementation  of  the  rule,  call,  toll- 
free.  1-800-941-3337. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denisc  J.  Mursch.  Planning  Staff  (G-MP- 
2).  Office  of  Marine  Safety.  Security  and 
Environmental  Protection.  (202)  267- 
0785. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  John  J. 
Kelly.  Project  Manager,  and  LCDR  J.K. 
Gillespie,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
and  C.G.  Green,  Project  Counsel,  Office 
of  Chief  Counsel. 

Regulatory  History 

On  December  18. 1991,  the  Coast 
Guard  published  in  the  Federal  Register 
(56  FR  65786)  a  notice  of  proposed 
lulemaking  (NPRM)  entitled  "Direct 
User  Veos  for  Inspection  or  Examination 


of  U.S.  and  Foreign  Commercial 
Vessels."  On  December  24,  1991.  the 
Coast  Guard  published  a  correction  to 
the  proposed  rule  (56  FR  66766).  This 
correction  added  Appendix  A.  a 
summary  of  the  preliminary  Regulatoiy 
Evaluation,  to  the  NPRM  published  on 
December  18,  1991.  The  initial  public 
comment  period  closed  on  Febyruary  18, 
1992. 

The  Coast  Guard  received  numerous 
comments  requesting  that  public 
hearings  be  held  in  connection  with  the 
vessel  inspection  user  fee  rulemaking. 
The  Coast  Guard  determined  that  public 
hearings  would  significantly  contribute 
to  this  rulemaking,  and  published  a 
Notice  in  the  Federal  Register  on  March 
24. 1992  (57  FR  10149)  to  reopen  the 
public  comment  period  and  announce 
the  scheduling  of  nine  public  hearings. 
The  nine  public  hearings  were  held 
between  April  13. 1992.  and  May  1. 
1992.  at  the  following  locations: 
Baltimore.  MD;  Secaucus,  NJ;  Boston, 
MA;  Miami.  FL;  New  Orleans,  LA; 
Chicago.  IL:  Seattle.  VVA;  San  Francisco. 
CA;  and  San  Diego.  CA.  The  public 
comment  period  closed  on  Mav  18, 
1992. 

Background  and  Purpose 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (the  Act)  amended  46  U.S.C. 
2110  and  removed  long-standing 
prohibitions  against  imposing  certain 
user  fees. 

As  amended  by  the  Act,  46  U.S.C 
2110  now  requires  the  establishment 
and  collection  of  user  fees  for  Coast 
Guard  services  provided  under  Subtitle 
II  of  Title  46,  United  States  Code.  The 
Coast  Guard  is  developing  Subtitle  II 
user  fees  in  several  separate 
rulemakings,  each  of  which  covers 
services  provided  in  an  identifiable 
program  area.  On  March  19.  1993  (58  FR 
15228),  the  Coast  Guard  piii,Iibhed  the 
final  rule  on  User  Fees  for  Marine 
Licensing.  Certification  of  Registry,  and 
Merchant  Mariner  Documentation  (CGD 
91-002).  On  November  15.  1993  (58  FR 
60256).  the  Coast  Guard  published  the 
final  rule  on  User  Fees  for 
Documentation  of  Vessels  and 
Recording  of  Instruments  (CGD  89-007). 
In  addition  to  the  fees  for  inspection  or 
examination  of  U.S.  and  foreign 
commercial  vessels. in  this  rule,  the 
Coast  Guard  also  plans  to  establish  fees 
for  services  related  to  Coast  Guard 
equipment  approval  and  factory 
inspections  (CGD  92-013);  inspections 
for  the  initial  Certificate  of  InspecticHi 
(COI).  such  as  new  vessel  construction 
inspections,  inspections  of  existing 
vessels  undergoing  rebuilding, 
reflagging,  or  major  ronversion;  and  for 
commercial  vessel  plan  review. 


Overview  of  the  Rulemaking 

This  rule  revises  46  CFR  Part  2  and 
creates  user  fees  for  Coast  Guard 
inspections  or  examinations  of  existing 
U.S.  and  foreign  commercial  vessels  as 
follows: 

For  U.S.  Vessels 

(1)  An  annual  vessel  inspection  fee 
which  covers  all  periodic  inspections 
and  follow-on  inspections  conducted 
during  the  course  of  a  given  year  for 
commercial  vessels  required  to  have  a 
Coast  Guard  COI. 

(2)  An  overseas  inspection  fee  for 
inspections  conducted  outside  the 
United  States  and  its  territories,  except 
for  inspections  conducted  in  Canada. 
Mexico,  and  the  British  Virgin  Islands. 

For  Foreign  Vessels 

(1)  A  fee  for  the  biannual  Letter  of 
Compliance  (LOG)  e.xamination  and  for 
the  annual  reexamination  of  tankships 
carr\'ing  hazardous  liquids  or  liquefied 
gases  in  bulk  in  U.S.  waters; 

(2)  A  fee  for  the  annual  examination 
of  tankships  carrying  oil  in  bulk  in  U.S. 
waters; 

(3)  A  fee  for  the  LOG  examination  of 
mobile  offshore  drilling  units  (MODUs) 
operating  on  the  U  ,S.  outer  continental 
shelf; 

(4)  An  annual  vessel  inspection  fee-  for 
all  vessels  required  to  have  a  Coast 
Guard  COI,  including  Canadian  tank 
barges  and  vessels  of  nations  not 
signaton,'  to  the  International 
Convention  for  Safety  of  Life  at  Sea 
(SOLAS). 

(5)  An  overseas  examination  fee  for 
examinations  conducted  outside  the 
United  States  and  its  territories,  except 
for  examinations  conducted  in  Canada. 
Mexico,  and  the  British  Virgin  Islands. 

Vessels  \'ot  Covered 

This  rule  does  not  apply  to  foreign 
passenger  vessels,  to  training  vessels 
operated  by  State  maritime  academies, 
or  to  public  vessels  of  the  United  States 
which  are  excluded  from  the  provisions- 
of  subtitle  II  of  Title  46  U.S.  Code. 

IVojvTers 

Collection  of  vessel  inspection  fees  is 
waived  for  all  vessels  whose  fees  would 
be  paid  directly  using  Federal 
appropriated  funds. 

Exemptions 

No  exemptions  were  proposed  in  the 
NPRK4;  however,  the  final  rule  contains 
one  exemption  for  charitable,  not-for- 
profit,  youth-oriented  organizations 
which  use  their  vessel(s)  exclusively  for 
training  youths  in  boating,  seamanship, 
and  navigation  skills.  This  exemption  is 


discussed  more  fully  in  the  section  of 
this  document  entitled  Exemptions. 

Fee  Limit  for  Tank  Barges 

Annual  vessel  inspection  fees 
calculated  for  tank  barges  in  various 
service  and  route  categories  all 
exceeded  $500.  However,  the  Act 
provides  that  a  user  fee  for  inspection  or 
examination  of  a  non-self-propelled 
tank  barge  may  not  exceed  $500  per 
year.  Thus,  the  Coast  Guard  set  the 
annual  vessel  inspection  fee  for  tank 
barges  at  the  statutory  limit  of  $500. 

Types  of  Inspections  Covered  under  this 
Rule 

Fees  established  by  this  rule  are  based 
on  Coast  Guard  costs  of  providing 
inspection  and  examination  services. 
These  costs  include  marine  inspector 
hours,  travel  time,  mileage  costs, 
administrative  support  costs,  training 
costs,  and  overhead  costs.  In 
establishing  these  fees,  the  Coast  Guard 
reviewed  all  inspection  requirements 
contained  in  46  CFR  part  2,  as  well  as 
the  technical  requirements  for 
inspections  found  in  46  CFR  parts  31 , 
71,  91,  105,  107.  108,  109.  151,  167,  175, 
176.  189.  and  190  and  in  33  CFR  parts 
140.143.  151. 155.  and  157. 

Depending  on  vessel  type, 
commercial  vessels  are  subject  to 
periodic  inspections  at  quarterly,  1  year, 
1.5  year,  2  year,  2.5  year,  3  year,  5  year 
or  10  year  inspection  intervals. 
Typically,  Coast  Guard  marine 
inspectors  visit  each  U.S.  commercial 
vessel  a  minimum  of  once  each  year  to 
either;  Inspect  the  vessel  for  reissuance 
of  the  COI;  to  conduct  the  annual 
reinspection;  or  to  inspect  the  vessel's 
hull.  The  amount  of  time  it  takes  to 
conduct  any  given  inspection  is  often  a 
function  of  the  type  of  inspection  being 
conducted,  the  specific  category  of 
vessel  being  inspected,  the  length  and  in 
some  cases  the  tonnage  of  the  vessel 
being  inspected,  and  the  maximum 
number  of  passengers  the  vessel  is 
authorized  to  carry  under  the  vessel's 
COI.  These  three  periodic  inspections, 
namely  the  inspection  for  certification, 
the  reinspection  (or  mid-period 
inspection),  and  the  hull  (or  drydock) 
inspection,  generally  require  the  same 
amount  of  inspection  time  for  the 
majority  of  vessels  in  each  vessel   - 
category. 

Follow-on  inspections  ensure  that  a 
vessel  remains  in  compliance  with  its 
COI.  The  purpose  of  follow-on 
inspections  varies  from  one  vessel  to  the 
next.  However,  these  inspections 
typically  include,  but  are  not  limited  to. 
any  of  the  following  four  activities: 


(a)  Certifying  that  deficiencies  noted 
during  a  previous  inspection  have  been 
satisfactorily  corrected; 

(b)  Surveying  either  damaged  ship 
structures  or  propulsion  systems,  or 
lifesaving.  navigation,  or  firefighting 
equipment  which  has  failed; 

(c)  Inspecting,  testing,  or  approving 
repairs  either  to  damaged  ship 
structures  or  propulsion  systems,  or  to 
lifesaving,  navigation,  or  firefighting 
equipment  which  has  failed;  or 

(d)  Verifying  that  vessel  modifications 
or  alterations  meet  regulatory 
requirements. 

Wide  variations  exist  relative  to  the 
amount  of  time  required  to  conduct 
follow-on  inspections,  which  include, 
but  are  not  limited  to:  Drydock 
extension  inspections;  MARPOL 
compliance  inspections;  inspections  to 
clear  outstanding  requirements  issued 
by  a  Coast  Guard  marine  inspector  on 
Coast  Guard  Form  CG-835;  damage 
surveys;  repair  inspections;  permit  to 
proceed  inspections;  and  non-credit 
drydock  inspections.  These  variations 
are  attributable  to  many  factors, 
including:  The  degree  to  which  the 
vessel  is  made  ready  for  inspection  bv 
the  owner  or  operator;  the  knowledge, 
training,  and  experience  of  shipyard 
personnel  and  the  ship's  crew;  the 
knowledge  and  training  of  the  marine 
inspector;  the  vessel  owner's  or 
operator's  management  and  operating 
procedures;  the  level  of  coordination 
with  third  party  contractors;  the  nature 
and  extent  of  the  repairs  required;  and 
the  size  and  extent  of  any  deficiency  list 
to  be  inspected  or  cleared.  Generally, 
there  are  no  accurate  predictors  as  to  the 
amount  of  time  each  type  of  follow-on 
inspection  should  take. 

Inspection  and  Examination  Fees 

For  the  purposes  of  this  rule,  vessels 
required  to  have  a  COI  are  inspected, 
and  foreign  vessels  not  required  to  have 
a  COI  are  examined.  Annual  vessel 
inspection  fees  are  payable  each  year  on 
or  before  the  vessel's  user  fee 
anniversary  date  and  entitle  a  vessel 
owner  or  operator  to  all  periodic  and 
follow-on  inspection  services  needed 
during  the  year.  All  other  inspection  or 
examination-related  fees  are  payable  bv 
the  vessel's  owner  or  operator  prior  to 
the  time  that  the  Service  is  provided. 

Vessels  of  nations  which  are  partv  to 
SOLAS  are  examined  by  the  Coast 
Guard  only  to  the  extent  necessarv'  to 
verify  compliance  with  their  own 
nation's  inspection  laws,  the 
requirements  of  various  international 
treaties,  and  any  additional  domestic 
regulations  which  may  be  imposed  bv 
the  United  States.  This  rule  does  not 


establish  fees  for  SOLAS  compliance 
examinations. 

Derivation  of  the  Annual  Vessel 
Inspection  Fee 

Depending  on  the  specific  vessel 
category.  COls  are  issued  for  a  period  of 
one.  two.  or  three  years.  Reinspections 
are  conducted  during  the  intervening 
years,  on  or  about  the  anniversary  date 
of  the  vessel's  COI.  Hull  inspection 
inten-als  vary  from  once  every  twelve 
months  to  once  every  ten  years, 
depending  on  the  vessel  category  and 
whether  the  vessel  operates  in  salt  water 
or  fresh  water.  Follow-on  inspections, 
on  the  other  hand,  can  occur  at  any 
time. 

The  length  of  the  period  for  which  a 
COI  is  issued  is  only  one  factor  in  the 
annual  vessel  inspection  fee  calculation. 
Using  vessel  inspection  data,  the  Coast 
Guard  determined  the  average  amount 
of  time  needed  to  conduct  periodic  and 
follow-on  inspections  for  vessels  in  each 
vessel  category  during  a  twelve  month 
period.  For  Coast  Guard  data  capture 
purposes,  hull  inspections  also  included 
internal  structural  inspections,  fuel  oil 
tank  inspections,  and  tailshaft 
inspections,  since  these  inspections 
most  often  coincide  or  are  associated 
with  the  hull  inspection. 

The  annual  vessel  inspection  fee  is 
based  upon  an  equation  which 
calculates  the  average  expected  value 
(in  terms  of  annual  inspector  hours)  of 
inspection  services  provided  to  each 
vessel  category  during  any  given  year. 
The  average  expected  value  is  the 
average  number  of  hours  it  takes  to 
conduct  a  type  of  inspection  multiplied 
by  the  probability  of  that  inspection 
taking  place  during  any  given  year.  It 
assumes  that  the  average  time  to 
conduct  an  inspection  is  reprcst-ntative 
for  all  vessels  within  a  given  vessel 
categorv-;  that  the  distribution  of  the 
average  inspection  time  about  the  mean 
is  normal;  and  that  the  average 
inspection  time  has  a  relatively  small 
standard  deviation.  However,  while  use 
of  the  average  expected  value  worked 
well  for  periodic  inspections,  it  did  not 
work  as  well  for  follow-on  inspections, 
because  the  standard  deviation  for  many 
follow-on  inspections  was  several  times 
the  mean. 

Constructing  annual  vessel  inspection 
fees  predicated  on  full  recoverv  of 
follow-on  inspection  costs  would  have 
resulted  in  shipowners  who  require  less 
inspection  services  subsidizing 
shipowners  who  require  significantly 
greater  yispection  ser\'ices.  For  this 
reason,  the  Coast  Guard  proposed  to 
base  charges  for  follow-on  inspections  at 
50%  of  cost.  Charging  only  50%  of  the 
cost  associated  with  conducting  follow- 
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on  inspections  minimized  the  impact  of 
the  large  standard  deviations  and 
reduced  the  potential  for  inequities 
within  vessel  categories  and 
subcategories.  No  comments  on  the 
NPRM  suggested  that  there  was  any 
disagreement  with  the  proposal.  The 
annual  vessel  inspection  fees  in  this 
final  rule  are  thus  based  on  the  total  cost 
of  conducting  periodic  inspections  and 
half  of  the  costs  of  conducting  follow- 
on  inspections. 

The  Coast  Guard  developed  its  vessel 
inspection  and  examination  fees  using 
information  from  a  workload  analysis 
study,  vessel  inspection  data  contained 
in  the  Coast  Guard's  Marine  Safety 
Information  System  (MSIS),  and  costs 
associated  with  conducting  vessel 
inspection  and  examination  activities  by 
personnel  assigned  to  Coast  Guard 
Marine  Safety  Offices  and  Coast  Guard 
Marine  Inspection  Offices. 

Vessel  inspection  and  examination 
fees  were  developed  to  generate  receipts 
approximating  the  total  vessel 
inspection  program  costs  of  providing 
those  services.  Vessel  inspection 
program  costs  include  the  cost  of 
personnel,  local  travel  costs  for 
inspectors,  a  portion  of  the  annual  cost 
of  operating  MSIS.  and  the  associated 
overhead  required  to  provide  Coast 
Guard  inspection  and  examination 
services  (i.e.,  office  space;  office 
equipment  and  supplies  such  as 
telephones,  computers  and  copiers; 
special  training;  and  other  personnel- 
related  costs).  Using  information 
derived  from  a  workload  analysis  study, 
the  hourly  standard  rates  provided  in 
the  Coast  Guard  Standard  Rate 
Instruction  (COMDTINST  7310.1),  and 
the  Coast  Guard  Staffing  Standards 
Manual  (COMDTINST  M5312.il).  the 
Coast  Guard  calculated  the  total  cost  of 
the  vessel  inspection  program  to  be 
approximately  $28.7  million.  Of  this 
amount,  an  estimated  $2.9  million  will 
be  the  subject  of  a  separate  rule  covering 
fees  for  inspections  associated  with  new 
vessel  construction  and  for  commercial 
vessel  plan  review  services. 

Based  on  the  workload  analysis  study 
and  the  total  vessel  inspection  program 
cost,  the  Coast  Guard  calculated  a  basic 
hourly  rate  for  vessel  inspection 
services  of  $87  per  qualified  inspector 
hour.  A  detailed  discussion  of  the 
calculation  of  this  figure  is  set  out  in  the 
Regulatory  Evaluation. 

Each  fee  was  calculated  based  upon 
the  time  the  Coast  Guard  would 
reasonably  expect  to  spend  inspecting 
or  examining  vessels  in  specific 
categories  during  an  average  year, 
including  travel  time  to  and  from  the 
inspection  site.  All  fees  were  rounded 
down  to  the  nearest  $5.00  increment. 


The  costs  associated  with  inspecting  the 
different  types  of  MODUs  were 
determined  using  Coast  Guard  historical 
information,  because  workload  data  was 
not  captured  based  on  the  type  of 
drilling  unit. 

Consistent  with  guidance  provided  by 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-25,  and  except  where 
otherwise  mandated  by  statute,  the 
Coast  Guard's  goal  in  establishing  user 
fees  for  Subtitle  II  services  is  full  cost 
recovery.  This  rule  will  recover  an 
estimated  $17.2  million  of  the  $25.8 
million  annual  cost  of  providing  Coast 
Guard  vessel  inspection  and 
examination  services.  An  estimated  $8.6 
million  in  costs  will  not  be  recovered  by 
user  fees  due  to  statutory  prohibitions  or 
limitations;  lack  of  statutory  authority; 
exemptions  in  the  rule  from  payment  of 
fees;  and  administrative  reductions 
during  development  of  the  final  fee 
schedule.  These  unrecovered  costs  are 
listed  in  Appendix  E  of  the  Regulatory 
Evaluation  for  this  rule. 

OMB  Circular  No.  A-25  requires  that 
all  user  fees  be  reviewed  periodically  to 
determine  if  adjustments  or  changes  to 
the  fees  are  necessary.  The  fees  in  this 
rule  will  be  revised  if  costs  change  due 
to  inflation  or  deflation;  if  the  Coast 
Guard  changes  the  manner  in  which 
inspection  or  examination  services  are 
provided;  or  if  otherwise  deemed 
appropriate.  Revisions  to  the  fees  would 
be  done  through  rulemaking. 

Optional  Prepayment  of  Annual  Vessel 
Inspection  Fee 

The  final  rule  allows  a  vessel  owner 
or  operator  to  prepay  the  annual  vessel 
inspection  fee  for  any  period  of  not  less 
than  three  years  and  not  more  than  the 
design  life  or  expected  remaining 
service  life  of  the  vessel.  The  Coast 
Guard  will  calculate  the  prepayment 
amount  using  the  net  present  value  of 
each  annual  payment  during  the 
requested  prepayment  period.  The  net 
present  value  is  a  discounted  amount 
which,  if  deposited  in  an  interest 
bearing  account  until  the  payment  year 
and  when  added  to  the  accumulated 
interest,  would  equal  the  payment 
amount  due.  The  interest  rate  used  in 
calculating  net  present  value  will  be  the 
10-year  Treasury  note  rate  in  effect  at 
the  time  of  calculation,  as  adjusted  for 
inflation  using  the  projected  rate  for 
Federal  pay  increases.  Entitlement  to 
inspection  services  during  the 
prepayment  period  is  transferable  to  a 
subsequent  owner  of  the  vessel,  but  the 
entitlement  is  not  transferable  to  a 
different  vessel.  If  a  vessel  certificated 
for  a  single  service  changes  service 
during  the  prepayment  period,  the  fee 
for  the  remainder  of  the  prepajment 


period  must  be  recalculated  using  the 
vessel's  new  category.  The  remaining 
prepaid  balance  will  be  applied  to  the 
fee  calculated  for  the  remaining  years  in 
the  vessel's  new  category,  commencing 
with  the  next  user  fee  anniversary  date. 
With  the  exception  of  a  vessel  that  is 
removed  from  Coast  Guard  certification, 
as  discussed  in  §  2.10-105(e), 
prepayments  of  fees  are  non-refundable. 

Overseas  Inspection  and  Examination 
Fees 

Approximately  40,000  inspector 
hours  are  expended  aimually  in  the 
overseas  inspection  of  U.S.  commercial 
vessels.  These  overseas  inspections  are 
conducted  at  the  request  of  the  vessel 
owner.  Vessel  owners  and  operators 
reimburse  the  Coast  Guard  (under  46 
U.S.C.  3317)  for  travel  and  per  diem 
expenses  of  the  marine  inspectors,  but 
not  for  the  personnel  costs  associated 
with  conducting  overseas  inspections. 
Personnel  hoiu^s  expended  during  travel 
to  the  overseas  inspection  site  and  at  the 
overseas  inspection  site  waiting  for  a 
vessel  to  be  made  ready  for  inspection 
constitute  the  extra  costs  associated 
with  providing  inspection  and 
examination  services  at  overseas 
locations  which  are  not  included  in  the 
annual  vessel  inspection  fees. 

The  Coast  Guard  proposed  an 
additional  fiat  fee  for  each  overseas 
inspection.  The  total  marine  inspector 
hours  expended  in  conducting  overseas 
inspections  divided  by  the  number  of 
overseas  inspections  conducted 
provides  an  average  time  for  each 
inspection  of  approximately  53  hours 
travel  and  delay  time.  At  $87  per 
qualified  inspector  hour,  this  rule  sets 
the  fee  for  each  overseas  inspection  at 
$4,585. 

Foreign  Tankship  Fees 

Foreign  tankships  which  carry 
hazardous  liquids  or  liquefied  gases  in 
bulk  are  issued  a  LOC,  which  is  valid 
for  two  years.  These  tankships  are  also 
examined  annually,  at  which  time  the 
vessel's  LOC  is  endorsed.  Foreign 
tankships  carrying  oil  in  bulk,  on  the 
other  hand,  are  issued  a  Tank  Vessel 
Examination  (TVE)  Letter,  which  is 
valid  for  one  year.  The  time  involved  to 
conduct  each  of  these  tankship 
examinations  is  essentially  the  same. 
The  fee  for  each  of  the  three 
examinations,  therefore,  is  the  same 
amount,  namely  $1,100. 

Foreign  MODU  Fees 

Foreign  MODUs  are  examined  under 
the  authority  of  the  Outer  Continental 
Shelf  Lands  Act,  codified  in  43  U.S.C. 
1356.  The  regulation  requiring  a  foreipii 
MODU  to  obtain  a  LOC  is  published  in 


33  CFR  143.210.  LOCs  for  foreign 
MODUs  are  valid  for  one  year  or  until 
the  MODU  departs  the  outer  continental 
shelf,  whichever  occurs  first.  Since 
certain  other  foreign  vessels  are  required 
to  pay  user  fees  for  inspections  and 
examinations,  and  since  U.S.  MODUs 
are  generally  inspected  by  and  pay  fees 
to  foreign  agencies  when  operating  in 
foreign  waters,  the  Coast  Guard  has 
established  user  fees  for  examination 
services  provided  to  foreign  MODUs. 
Foreign  MODU  fees  are  collected  under 
the  authority  of  14  U.S.C.  664  and  31 
U.S.C.  9701. 

Foreign  MODU  examinations  are 
conducted  under  33  CFR  143.207  and 
143.210  to  ensure  compliance  with  one 
of  the  following:  (a)  The  design  and 
equipment  standards  for  MODU's  in  46 
CFR  part  108;  (b)  the  design  and 
equipment  standards  of  the 
documenting  nation,  if  those  regulations 
have  been  found  to  meet  or  exceed  U.S. 
standards;  or,  (c)  the  standards  issued 
by  the  International  Maritime 
Organization. 

Since  examinations  conducted  to 
ensure  compliance  with  (a)  above 
involve  essentially  the  same  inspection 
services  provided  to  U.S.  MODUs,  the 
fees  for  these  foreign  MODU 
examinations  are  identical  to  the  annual 
vessel  inspection  fees  for  U.S.  MODUs. 
Likewise,  since  the  scope  of  the 
examinations  conducted  to  ensure 
compliance  with  categories  (b)  and  (c) 
above  are  essentially  the  same,  and 
involve  the  same  amount  of  time,  the  fee 
for  each  of  these  foreign  MODU 
examinations  is  the  same  amount, 
namely  $1,830. 

Foreign  Passenger  Vessel  Fees 

The  Coast  Guard  examines  foreign 
passenger  vessels  of  nations  that  are 
party  to  SOLAS  to  verify  that  these 
vessels  are  in  substantial  compliance 
with  the  laws  of  their  flag  state  and  the 
controls  imposed  by  appropriate 
international  treaties.  The  Coast  Guard 
initially  proposed  to  charge  the  same  fee 
for  each  initial,  annual,  and  quarterly 
foreign  passenger  vessel  examination. 
However  based  on  further  review  and 
research,  the  Coast  Guard  has 
subsequently  determined  that  the 
reciprocity  provision  contained  in  46 
U.S.C.  3303(b)  does  not  allow 
imposition  of  a  fee  for  the  e.xamination 
of  a  foreign  passenger  vessel  except  to 
the  extent  that  a  foreign  country  charges 
vessels  of  the  United  States  trading  to 
the  ports  of  that  country.  Since  there  are 
no  U.S.  passenger  vessels  being  charged 
examination  fees  by  a  foreign  country, 
and  no  clear  indication  that  any  such 
te;'s  would  be  charged,  the  Coast  Guard 
has  not  established  a  fee  for  the 


examination  of  foreign  passenger  vessels 
under  46  U.S.C.  3303. 

Fee  Collections 

The  Coast  Guard  has  established  a 
vessel  user  fee  anniversary  date  for  each 
existing  vessel  currently  inspected  by 
the  Coast  Guard.  This  was  accomplished 
by  checking  MSIS  data  for  the  COI 
anniversary  date  of  all  Coast  Guard 
inspected  vessels  and  assigning  the 
vessel's  user  fee  anniversary  date  as  the 
first  day  of  the  next  month  after  the  COI 
anniversary  date,  exclusive  of  the  year. 
Once  established,  the  vessel  user  fee 
anniversary  date  remains  the  same  for 
the  service  life  of  the  vessel.  Annual 
vessel  inspection  fees  are  due  on  or 
before  the  vessel's  user  fee  anniversar>' 
date.  Coast  Guard  inspection  services 
will  not  be  provided  until  the  annual 
vessel  inspection  fee  for  that  year  has 
been  paid  in  full.  For  new  vessels 
entering  service  after  the  effective  date 
of  this  rule,  the  vessel  user  fee 
anniversary  date  will  be  based  upon  the 
vessel's  initial  COI  issuance  date.  This 
same  method  will  be  used  for  existing 
vessels  coming  under  Coast  Guard 
certification  for  the  first  time. 

Annual  vessel  inspection  fees  and 
foreign  vessel  examination  fees  must  be 
mailed  to  the  address  specified  in  46 
CFR  2.10-20.  Overseas  inspection  and 
examination  fees,  on  the  other  hand, 
must  accompany  each  request  for  an 
overseas  inspmction  or  examination  as 
required  by  §  2.10-120. 

Fees  generated  by  this  rulemaking 
will  be  deposited  in  the  general  fund  of 
the  U.S.  Treasury  as  offsetting  receipts 
of  the  Department  of  Transportation  and 
ascribed  to  Coast  Guard  activities.  This 
means  that  the  fees  will  not  be  added  to 
current  Coast  Guard  appropriations;  nor 
will  the  fees  directly  affect  future 
appropriations  used  for  administration 
of  the  Coast  Guard's  marine  safety 
programs.  The  Coast  Guard  considers 
this  to  be  an  advantage,  since  funding 
for  these  programs  is  more  predictable 
when  based  on  firm  appropriations,  and 
administration  of  the  vessel  inspection 
program  will  not  be  dependent  on  the 
amount  of  fees  collected  during  any 
given  year. 

Discussion  of  the  Comments 

Ox'eniew 

During  the  comment  period,  the  Coast 
Guard  received  a  total  of  1.092  written 
comments  to  the  docket.  In  addition, 
176  persons  either  testified  or  submitted 
written  statements  during  the  nine 
public  hearings. 

All  segments  of  the  industry  generally 
objected  to  the  proposed  imposition  of 
any  user  fees  for  the  ins{}ections  of  their 


vessels.  They  also  objected  to  the 
proposed  fee  amounts  being  too  high. 
Many  requested  an  after-the-fact  billing 
system  to  charge  for  the  actual 
inspection  time  rather  than  the 
proposed  annual  fees. 

The  largest  number  of  comments 
came  from  owners  and  operators  of 
small  passenger  vessels  who  were 
primarily  concerned  with  the 
cumulative  economic  impact  of  local. 
State,  and  Federal  fees  and  the  effect  of 
the  fees  on  their  income. 

Numerous  comments  were  also 
received  from  the  freight  barge  industry. 
The  industry's  primary  concerns  were 
that  they  were  not  included  in  the  fee 
cap  for  tank  barges  and  that  they  would 
be  charged  twice  for  what  appears  to  be 
identical  services  conducted  by  the 
Coast  Guard  and  American  Bureau  of 
Shipping  (ABS). 

Tne  oceangoing  merchant  fleet 
industry  was  primeu-ily  concerned  that 
the  proposed  fees  would  place  their 
vessels  at  a  competitive  disadvantage 
relative  to  their  foreign  counterparts: 
that  foreign  countries  may  choose  to 
reciprocate  and  charge  U.S.  vessels  fees 
for  operating  in  their  ports;  that  the 
Coast  Guard  should  delegate  more  of  its 
inspection  responsibilities  to  ABS:  that 
charging  an  hourly  rate  would  provide 
an  incentive  for  owners  to  have  their 
vessels  ready  for  inspection;  and  that  if 
the  industry  must  pay  for  vessel 
inspection  services,  the  Coast  Guard 
needs  to  improve  its  efficiency  and  the 
quality  of  its  inspection  corps. 

The  offshore  oil  industry  also 
submitted  numerous  comments.  The 
primary  concerns  of  this  industry 
segment  related  to  the  economic  impact 
the  fees  would  have  on  individual 
vessel  operators  supporting  their 
industrv.  i.e.  offshore  supplv  vessels 
(OSVs).' 

Some  comments  requested  that  more 
information  be  provided  which 
specifically  shows  how  the  annual 
inspection  fees  were  derived.  The  Coast 
Guard  has  included  a  detailed  example 
of  an  annual  fee  calculation  in  the  final 
Regulatory  Evaluation  for  this  rule. 

Exemptions 

Under  46  U.S.C.  2110(g).  ihe  Coast 
Guard  may  exempt  a  person  from 
paying  fees  if  it  is  determined  to  be  in 
the  public  interest  to  do  so.  In  the 
NPRM  the  Coast  Guard  did  not  propose 
any  exemptions,  but  invited  comments 
on  exemptions  that  could  be  considered 
to  be  in  the  public  interest.  Over  40 
exemption  requests  were  received, 
spanning  a  wide  range  of  vessel 
categories.  The  categories  for  which 
exemptions  were  requested  included: 
State,  local,  and  private  ferries;  vessels 
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operated  by  youth-oriented,  not  for 
profit,  charitable  or  educational 
organizations;  vessels  operated  by 
nonprofit  organizations  or  foundations; 
oceangoing  merchant  vessels;  small 
passenger  vessels  less  than  30  feet  in 
length;  certain  historic  vessels;  small 
entities;  small  passenger  vessels;  U.S. 
vessels  engaged  in  foreign  commerce; 
small  passenger  vessels  built  before 
December  31,  1990;  vessels  whose  gross 
profit  was  less  than  20%  of  the 
proposed  annual  vessel  inspection  fee; 
companies  engaged  in  providing 
passenger  transportation  services; 
auxiliary  sailing  vessels;  sailing  school 
vessels  less  than  or  equal  to  65  feet  in 
length;  yacht  club  launches  carrying  12 
passengers  or  less;  any  small  entity 
negatively  impacted  by  the  fees;  tourism 
vessels;  U.S.  flag  liner  vessels;  small 
passenger  vessels  less  than  100  gross 
tons;  small  passenger  vessels  less  than 
100  gross  tons  and  engaged  in 
recreational  diving  and  fishing 
activities;  foreign  vessels;  and  U.S. 
vessels  in  general.  Of  this  list,  the 
greatest  number  of  comments  came  from 
the  Boy  Scouts  of  America  (BSA);  state, 
local,  and  private  ferries;  and  various 
not  for  profit  organizations.  Comments 
from  these  groups  presented  a  variety  of 
reasons  to  support  their  requests  for 
exemption. 

Most  other  requests  for  exemptions 
simply  suggested  an  exemption  category 
but  failed  to  provide  an  articulated 
rationale  in  support  of  their  request. 

Several  comments  requested  an 
exemption  for  ferries  which  are  owned 
and  operated  by  local,  state,  or  private 
entities  and  which  support  local 
transportation  systems.  The  comments 
indicated  that  ferries  reduced  vehicle 
traffic  congestion  on  area  roads  and 
provided  access  to  remote  sites,  such  as 
to  a  barrier  island  State  park,  or  to  the 
islands  of  Martha's  Vineyard  and 
Nantucket.  The  comments  also 
indicated  that  many  ferries  operate  on  a 
nonprofit  basis  in  an  effort  to  keep  their 
fares  as  low  as  possible,  with  fare 
increases  often  regulated  by  a  State 
Public  Utilities  Commission.  One  State 
transportation  department  indicated 
that  it  received  some  type  of  subsidy 
from  the  Federal  Transit  Administration 
(FTA)  and  stated  that  it  is  not  logical  for 
the  Federal  Government  to  subsidize 
water-based  nonprofit  operations  on  the 
one  hand,  while  imposing  a  fee  for 
Coast  Gucird  inspection  services  on  the 
other  hand. 

A  substantial  number  of  comments 
requested  exemptions  for  vessels  owned 
or  operated  by  organizations  that  are 
charitable,  not  for  profit,  and  youth- 
oriented,  such  as  the  BSA,  including  the 
Sea  Scouts  and  Sea  Explorers,  Girl 


Scouts  of  the  United  States  of  America 
(GSA),  and  the  Young  Men's  Christian 
Association  (YMCA)  of  the  United 
States  of  America.  These  organizations 
are  involved  in  teaching  youths 
maritime  skills,  such  as  boating, 
seamanship,  and  navigational  skills. 
These  organizations  argued  that  since 
many  of  their  programs  rely  solely  on 
volunteers,  fund-raising  activities,  and 
private  donations  for  their  total  funding 
and  support,  their  ability  to  continue 
offering  these  programs  would  be 
adversely  affected  if  fees  were  charged 
for  the  inspection  of  their  vessels. 

In  addition  to  organizations  discussed 
above,  several  other  nonprofit 
organizations  requested  exemptions  for 
their  vessels.  These  organizations 
provide  the  public  with  educational 
programs  having  an  environmental  or 
historical  focus,  rather  than  teaching 
youths  maritime  skills.  One 
organization  provides  charitable 
medical  care  and  therefore  has  a 
humanitarian  focus. 

The  Coast  Guard  acknowledges  that 
there  are  many  charitable  organizations 
which  provide  services  to  the  public, 
and  that  even  commercial  operations, 
such  as  ferries,  benefit  the  general 
public.  However,  the  Coast  Guard  does 
not  agree  that  all  organizations  which 
serve  or  benefit  the  public  in  some 
manner  should  be  exempted  from  the 
vessel  inspection  fees. 

The  Coast  Guard  has  a  long-standing 
record  of  supporting  national  youth 
programs  (Coast  Guard  Public  Affairs 
Manual— COMDTINST  M5728.2B). 
Charging  fees  for  inspecting  these 
vessels  would  not  be  in  keeping  wnth 
this  long-standing  support,  nor  would  it 
be  consistent  with  other  Coast  Guard 
user  fee  rulemakings  such  as  the 
recreational  vessel  user  fee  and 
merchant  marine  licensing  user  fees 
which  have  established  a  similar 
exemption.  Therefore,  consistent  with 
past  practice,  the  Coast  Guard  has 
decided  to  exempt  vessels  which  are 
owned  or  operated  by  not  for  profit, 
charitable,  youth-oriented  organizations 
and  which  are  used  exclusively  by  those 
organizations  for  training  youths  in 
boating,  seamanship,  and  navigation 
skills. 

A  vessel  meeting  the  criteria  set  out 
in  the  final  rule  may  be  eligible  for  an 
exemption.  Vessel  owners  and 
operators,  including  the  BSA,  GSA,  and 
YMCA  organizations,  desiring  an 
exemption  must  submit  a  written 
request  to  Commandant  (G-MP)  via  the 
Officer  in  Charge,  Marine  Inspection 
(OCMI)  of  the  Marine  Inspection  Zone 
in  which  the  vessel  normally  operates. 
Since  some  of  the  vessels  owned  or 
operated  by  the  BSA,  GSA,  and  YMCA 


organizations  may  not  be  used 
exclusively  by  those  organizations  for 
training  youths  in  boating,  seamanship, 
and  navigation  skills,  it  is  expected  that 
some  of  these  vessels  may  not  be 
eligible  for  this  exemption. 

Historic  Vessels 

Several  comments  to  the  docket 
asserted  that  the  proposed  annual  vessel 
inspection  fees  will  have  an  adverse 
impact  on  vessels  listed  on  the  National 
Register  of  Historic  Places  and  other 
vessels  possessing  either  historical 
character  or  historical  significance. 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  requires 
Federal  agencies  to  consider  the  effects 
of  their  actions  on  historic  properties 
and  to  seek  comments  from  an 
independent  reviewing  agency,  the 
Advisory  Council  on  Historic 
Preservation  (ACHP).  The  purpose  of 
the  Section  106  process  is  to  prevent 
unnecessary  harm  to  historic  properties 
arising  from  Federal  actions. 
Regulations  for  the  Section  106  process 
are  contained  in  36  CFR  part  800. 

Because  a  number  of  inspected 
vessels  are  listed  on  the  National 
Register  of  Historic  Places,  the  Coast 
Guard  referred  this  matter  to  the 
Advisory  Council  on  Historic 
Preservation.  In  November  1993,  the 
Advisory  Council  determined  that  this 
rule  does  not  constitute  an  undertaking 
under  Section  106  of  the  National 
Historic  Preservation  Act.  therefore  the 
Coast  Guard  did  not  do  a  Section  106 
analysis. 

Specific  Comments 

Several  comments  expressed  the 
opinion  that  their  taxes  had  already 
paid  for  the  cost  of  providing  Coast 
Guard  inspection  services,  and  that 
charging  fees  amounted  to  nothing  more 
than  "double  taxation."  Some 
comments  stated  that  the  primary 
beneficiaries  of  Coast  Guard  inspection 
services  include  the  public,  the  ship's 
crew  and  its  passengers,  and  the 
environment,  and  that  fees  should  be 
reduced  substantially  in  recognition  of 
that  fact. 

The  Coast  Guard  does  not  agree.  The 
Omnibus  Budget  Reconciliation  Act  of 
1990  tasked  the  Coast  Guard  with 
establishing  user  fees  for  services 
provided  under  Subtitle  II  of  Title  46, 
United  States  Code.  This  congressional 
mandate  was  aimed  at  recovering  costs 
associated  with  providing  Coast  Guard 
services  from  the  recipients  of  those 
services.  OMB  Circular  No.  A-25,  dated 
July  15, 1993,  states  that  when  a  service 
or  privilege  provides  special  benefits  to 
an  identifiable  recipient  beyond  those 
that  accrue  to  the  general  public,  a 


charge  will  be  imposed  to  recover  the 
full  cost  to  the  Federal  Government  for 
providing  the  special  benefit,  or  the 
market  price.  The  Circular  also  provides 
that  when  the  public  obtains  benefits  as 
a  necessary  consequence  of  an  agency's 
provision  of  special  benefits  to  an 
identifiable  recipient  (i.e.,  the  public 
benefits  are  not  independent  of,  but 
merely  incidental  to,  the  special 
benefits),  an  agency  need  not  allocate 
any  costs  to  the  public  and  should  seek 
to  recover  from  the  identifiable  recipient 
either  the  full  cost  to  the  Federal 
Government  of  providing  the  special 
benefit  or  the  market  price,  whichever 
applies. 

Just  as  a  business  cannot  operate 
legally  without  applicable  State  and  city 
business  licenses,  a  U.S.  commercial 
vessel  of  a  certain  size  or  tonnage 
cannot  legally  carry  passengers  or  cargo 
in  U.S.  waters  unless  it  has  a  valid  COI 
issued  by  the  Coast  Guard.  The  Coast 
Guard's  position  is  that  the  vessel  owner 
or  operator  is  the  primary  beneficiary  of 
Coast  Guard  inspection  services. 

A  few  comments  asserted  that  there 
were  no  cost  controls  inherent  in  the 
proposed  fees  that  would  help  ensure 
that  the  fees  were  competitive, 
reasonable,  and  cost  effective.  Still 
others  questioned  having  416  FTE  (full 
time  equivalents  or  man-years,  as 
opposed  to  actual  personnel)  associated 
with  the  total  vessel  inspection  program 
cost,  because  only  about  half  of  the  FTE 
could  be  accounted  for  by  the  MSIS 
inspection  workload  data. 

Personnel  such  as  the  Chief  of  the 
Inspection  Department,  the  Assistant 
Chief  of  the  Inspection  Department, 
marine  inspector  trainees,  clerical  and 
support  personnel,  and  to  a  lesser  extent 
the  Executive  Officer  and  the 
Commanding  Officer  at  each  of  the 
Marine  Safety  Offices,  all  contribute  to 
the  416  FTE  associated  with  the 
administration  of  the  Coast  Guard's 
vessel  inspection  program.  However,  the 
hours  for  these  support  personnel  are 
not  in  the  MSIS  inspection  workload 
data  which  tracks  mainly  those  who  are 
directly  involved  in  doing  the 
inspection  or  processing  the  reports. 
The  support  and  administrative  costs 
not  tracked  in  MSIS  are  nonetheless 
necessary  to  the  vessel  inspection 
program,  as  are  the  marine  inspectors 
actually  conducting  the  onboard 
inspections. 

Others  asserted  that  the  Coast  Guard 
intended  to  charge  a  separate  fee  for 
reinspections  and  follow-on 
inspections. 

All  reinspections,  hull  inspections, 
and  follow-on  inspections  are 
encompassed  within  the  annual  vessel 
inspection  fee.  With  the  exception  of  the 


overseas  inspection  fee,  the  annual 
vessel  inspection  fee  represents  the  onlv 
inspection  fee  most  U.S.  vessel  owners 
will  pay  during  any  given  year.  Payment 
of  the  armual  vessel  inspection  fee 
entitles  each  owner  nr  operator  to  a  full 
year  of  periodic  and  follow-on 
inspections,  regardless  of  when  the  COI, 
or  any  other  inspection,  is  conducted. 

Some  comments  stated  that  the  Coast 
Guard's  de  facto  COI  issuance  policy  is 
shortening  the  inspection  cycle,  causing 
inspections  to  occur  more  frequently 
than  statutorily  required.  They 
indicated  the  current  Coast  Guard 
practice  of  listing  the  COI  issuance  date 
as  the  date  that  the  inspection  was 
conducted  (versus  the  actual  expiration 
date  of  the  COI)  would  cause  owners  to 
pay  an  annual  vessel  inspection  fee 
while  receiving  less  than  12  months  of 
Coast  Guard  inspection  services. 

The  annual  vessel  inspection  fee  will 
be  due  on  the  same  date  each  year, 
namely  the  user  fee  anniversary  date,  for 
as  long  as  the  vessel  remains  in  service. 
Therefore,  the  COI  issuance  date  will 
have  no  bearing  on  the  amount  of 
annual  vessel  inspection  services 
provided. 

A  few  comments  suggested  that 
inspectors  may  become  even  more 
vigilant  during  future  inspections  so  as 
to  find  discrepancies  and  thereby 
generate  additional  user  fee  receipts  for 
the  U.S.  Treasury.  , 

Since  the  annual  vessel  inspection  fee 
includes  all  periodic  and  follow-on 
inspections  conducted  during  the 
course  of  the  year,  there  exists  no 
incentive  for  inspectors  to  uncover 
additional  discrepancies  to  increase  foe 
collections. 

A  number  of  comments  took 
exception  to  the  Coast  Guard's  use  of 
the  term  "privilege  of  inspection"  in  the 
NPRM  and  suggested  that  since 
inspections  are  required  by  Coast  Guard 
regulations  a  more  appropriate  phrase 
would  be  either  "right  to  be  inspected," 
"eligibility  for  inspection."  or 
"entitlement  to  inspection."  The  Coast 
Guard  agrees,  and  the  phrase  "privilege 
of  inspection"  has  been  replaced  by 
language  more  correctly  indicating  that 
payment  of  the  annual  vessel  inspection 
fee  entitles  a  vessel  owner  or  operator  to 
a  full  year  of  periodic  and  follow-on 
inspection  ser\'ices. 

Numerous  comments  suggested  that 
the  proposed  S500  cap  on  tank  barge 
inspection  fees  was  discriminatory  and 
inequitable,  especially  when  compared 
to  the  fees  proposed  for  small  passenger 
vessels  and  the  fees  proposed  for  freight 
barges. 

Tne  tank  barge  cap  was  part  of  the  Act 
passed  by  Congress.  The  calculated  fees 
for  tank  barges  ranged  from  an  annual 


fee  of  S778  to  $1,015.  Because  the  foes 
as  calculated  exceeded  the  statutory 
limit  of  S500,  and  the  Act  prohibits 
charging  a  fee  exceeding  $500  per  year 
for  these  vessels,  the  Coast  Guard  sot  the 
annual  vessel  inspection  fee  at  the 
maximum  amount  allowed  bv  Congn'ss. 

Some  comments  expressed  the 
opinion  that  in  response  to  the  foes 
established  for  foreign  vessels  under 
this  rule,  countries  may  elect,  in  turn,  to 
charge  fees  for  U.S.  vessels  operating  in 
foreign  ports. 

The  Coast  Guard  acknowledges  the 
possibility  that  foreign  countries  may 
consider  charging  reciprocal  fees. 
However,  the  Act  requires  that  fees  be 
established  for  services  provided  untUtr 
Subtitle  II  ofTitle  46  United  States      . 
Code,  except  as  otherwise  provided  in 
Title  46  and  to  the  extent  that  the  fees 
are  not  in  conflict  with  the  international 
obligations  of  the  United  States.  The 
Coast  Guard  has  determined  that  user 
fees  are  enforceable  for  TVE  and  LOC 
examinations  conducted  on  foreign 
tankships  and  MODUs.  These 
examinations  are  required  by  46  U.S.C.  • 
Chapter  37  and  are  not  based  solelv  on 
any  international  convention  or 
agreement;  rather,  they  are  based  on 
U.S.  domestic  port  entry  requirenuints 
aimed  at  ensuring  the  protection  of  U.S. 
ports,  its  waterways,  and  the 
environment. 

Several  comments  suggested  that 
annual  vessel  inspection  fees  will  platu; 
U.S.  vessels  at  a  competitive 
disadvantage  relative  to  foreign  vess<?ls 
engaging  in  U.S.  or  international 
commerce.  One  commercial  shipping 
representative  commented  that  his 
company  was  attempting  to  compete  in 
an  international  market,  where  his 
competitor's  co.sts  associated  with 
regulatory  bodies  are  limited  to  thosj;  ut 
a  classification  society.  He  objected  to 
having  to  pay  Coast  Guard  vessel 
inspection  fees  in  addition  to 
classification  fees  stating  that  the 
increased  fee  burden  placed  his 
company  at  a  competitive  disadvanlag«\ 

Just  as  the  Coast  Guard  inspt^rls  the 
U.S.  commercial  vessel  fleet,  SOLAS    ' 
signatory  nations  inspect  vessels 
belonging  to  their  commercial  vessel 
fleets.  Most  of  these  nations  charge?  their 
fleets  fees  for  providing  these  inspection 
services.  Since  these  vessels  have  b«H;n 
inspected  by  their  "flag  state,"  and  have 
been  issued  appropriate  international 
convention  certificates  prior  to  entering 
U.S.  waters.  Coast  Guard  examinations 
are  limited  to  ensuring  complianre  onlv 
with  U.S.  regulations  which  may 
supersede  international  requirements. 
These  LOC  and  TVE  examinations  take 
less  time  to  conduct  than  an  inspection 
for  a  COL  Thus,  these  examination.s 
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have  lower  fees.  Vessels  of  foreign 
nations  not  party  to  SOLAS,  and  vessels 
to  which  SOLAS  docs  not  apply  are 
subject  to  the  same  inspection 
requirements  as  U.S.  vessels.  Because 
these  latter  vessels  require  the  same 
amount  of  Coast  Guard  inspection 
services  as  their  U.S.  counterparts,  they 
must  pay  a  vessel  inspection  fee  equal 
to  the  annual  vessel  inspection  fee  paid 
by  U.S.  vessels  of  the  same  vessel 
service  category.  Thus,  foreign  vessels 
using  U.S.  ports  pay  the  equivalent 
amounts  for  Coast  Guard  inspection 
services  as  U.S.  vessels. 

One  comment  suggested  that  the 
proposed  vessel  examination  fee 
schedule  should  be  expanded  to  include 
inspections  of  foreign  cargo  vessels  of 
nations  that  are  signatory  to  SOLAS. 

As  authorized  by  46  U.S.C.  3303  and 
required  under  46  CFR  90.05-1,  foreign 
ve.ssels  of  a  country  having  inspection 
laws  and  standards  similar  to  those  of 
the  United  States,  and  which  have  an 
unexpired  COI  issued  by  proper 
authority  of  its  respective  country, 
receive  only  a  port  state  control 
examination  to  ensure  that  the 
condition  of  the  vessel  is  as  stated  on  its 
COI.  User  fees  solely  for  port  state 
control  examinations  would  be 
inconsistent  with  the  operation  of 
customary  international  practice  and 
they  are  not  included  in  this  rule. 

A  few  comments  stated  that  every 
vessel  carrying  passengers  for  hire 
should  be  inspected  by  the  Coast  Guard. 
Others  stated  that  the  law  concerning 
bareboat  charters  should  be  changed. 

These  suggestions  would  require 
changes  to  inspection  statutes  and 
regulations  which  are  beyond  the  scope 
of  this  rulemaking.  However,  should 
additional  categories  of  commercial 
vessels  become  subject  to  Coast  Guard 
inspection  in  the  future,  user  fees  will 
be  established  for  these  vessels  as  well. 
For  example,  the  Passenger  Vessel 
Safety  Act  of  1993  now  requires  that 
certain  additional  vessels  carrying 
passengers  for  hire  be  inspected  by  the 
Coast  Guard.  Therefore,  the  fees 
established  in  this  rule  also  apply  to 
these  vessels. 

A  few  comments  expressed  the 
concern  that  fees  charged  for  vessel 
inspection  services  were,  in  reality, 
paying  for  other  Coast  Guard  services 
provided  to  recreational  and  fishing 
vessels  for  which  user  fees  have  not 
been  proposed.  The  Coast  Guard 
disagrees. 

This  rule  establishes  annual  vessel 
inspection  fees  for  those  vessels  subject 
to  Coast  Guard  inspection  under  46 
U.S.C.  3301.  Recreational  vessels  and 
fishing  vessels  are  not  currently 
required  to  be  inspected. 


One  comment  suggested  that  the 
proposed  annual  vessel  inspection  fee 
for  liquefied  natural  gas  tankships 
(LNG)  was  not  based  on  the  actual  time 
spent  inspecting  such  vessels.  The 
comment  stated  that  the  proposed  fee 
for  LNG  tankships  was  244%  higher 
than  the  proposed  fee  for  a  non-LNG 
tankship,  despite  the  fact  that  both 
tankship  categories  should  take 
essentially  the  same  amount  of  time  to 
inspect. 

The  Coast  Guard  agrees  that  if  vessel 
size  was  the  only  factor,  LNG  tankships 
should  take  essentially  the  same  amount 
of  time  to  conduct  the  required 
inspections  as  non-LNG  tankships. 
However,  Coast  Guard-inspected  LNG 
vessels  operate  almost  exclusively  in  the 
overseas  trade.  MSIS  data  indicates  that 
most  reinspections  of  LNG  tankships 
occur  while  the  vessel  is  underway,  and 
most  drydockings  often  require  the 
services  of  a  dedicated  inspector  for 
extended  periods.  The  annual  vessel 
inspection  fee  for  LNG  tankships  also 
includes  Coast  Guard  costs  associated 
with  conducting  the  annual  testing  of 
firefighting  systems.  All  of  these  factors 
increase  the  average  annual  inspection 
time. 

Because  there  are  only  10  active 
vessels  in  the  LNG  tankship  fleet,  the 
Coast  Guard  reviewed  MSIS  data  on 
each  of  the  10  vessels  dating  back  to 
1987  to  establish  a  more  reliable  average 
inspection  time.  Data  which  clearly 
exceeded  the  mean  inspection  time  was 
intentionally  eliminated  from  this 
analysis.  The  results  indicated  that  a 
reduction  in  the  proposed  annual  vessel 
inspection  fee  for  LNG  tankships  was,  in 
fact,  justified.  However,  the  recalculated 
annual  vessel  inspection  fee  for  LNG 
tankships  remains  almost  twice  as  high 
as  the  annual  vessel  inspection  fee  for 
a  conventional  tankship. 

One  comment  asked  whether  a 
separate  fee  would  be  assessed  to  a 
vessel  operating  part  of  the  year  in  one 
region  of  the  country  and  operating  the 
rest  of  the  year  in  another  region  of  the 
country. 

Only  one  annual  vessel  inspection  fee 
will  be  charged  per  vessel,  regardless  of 
the  number  of  regions  in  which  a  vessel 
operates  during  any  given  year.  Payment 
of  the  armual  vessel  inspection  fee 
entitles  a  vessel  owner  to  a  full  year  of 
periodic  and  follow-on  inspections, 
regardless  of  where  in  the  country  the 
vessel  chooses  to  operate  and  how  often 
the  vessel  is  inspected. 

Several  comments  suggested  that  the 
Coast  Guard  should  consider  billing  at 
the  conclusion  of  the  inspection.  Other 
comments  expressed  the  opinion  that 
fixed  annual  fees  do  not  provide  an 
incentive  for  owners  to  have  their 


vessels  "ready  for  inspection."  These 
comments  argued  that  paying  an  annual 
fee.  in  effect,  rewards  those  owners  and 
operators  who  are  not  prepared  for  the 
inspection  at  the  expense  of  those  who 
are  prepared.  One  commenter  said  he 
objected  to  having  his  annual  fee 
become  higher  because  of  another 
company  which  meikes  no  attempt  to 
maintain  its  vessels  or  prepare 
adequately  for  an  inspection.  He 
suggested  the  Coast  Guard  establish  a 
published  guideline  of  thresholds. 
When  the  number  of  visits  exceeds  that 
threshold,  the  annual  fee  for  that  vessel 
should  increase  on  its  next  anniversary, 
and  hopefully  other  more  cooperative 
and  prepared  companies'  fees  should 
decline.  Generally,  these  comments 
stated  that  charging  for  each  inspection 
at  a  fair,  hourly  rate  would  not  only  be 
more  equitable,  but  would  also  ensure 
that  the  fees  reflected  the  actual  amount 
of  time  spent  on  board  the  vessel. 

Hourly  fees  would  more  accurately 
reflect  the  actual  time  an  inspector 
spends  on  board  a  vessel  and  would 
also  likely  result  in  lower  fees  for  those 
owners  whose  vessels  were  "ready  for 
inspection"  compared  to  owners  whose 
vessels  were  "not  ready  for  inspection." 
However,  the  average  expected  value  of 
services  provided  each  year  is 
representative  of  the  majority  of  vcswds 
in  each  vessel  category,  in  addition  to 
the  average  annual  amount  of  time  spent 
on  board  each  vessel,  annual  vessel 
inspection  fees  also  include  travel  ;md 
administrative  (paperwork,  review,  and 
research)  time. 

Billing  at  the  conclusion  of  each 
inspection  poses  essentially  the  same 
problems  as  charging  at  an  hourly  rate. 
Charging  at  an  hourly  rate  would 
require  creating  and  staffing  a  billing 
system  that  would  increase  collection 
costs  by  an  e.stimated  $1.75  million, 
resulting  in  higher  fees  for  vessel 
owners  and  operators.  Moreover.  OMB 
Circular  No.  A-25  guidance  states  that 
user  charges  will  be  collected  in 
advance  of,  or  simultaneously  with,  the 
rendering  of  services  unless 
appropriations  and  authority  are 
provided  in  advance  to  allow 
reimbursable  services.  Thus,  the  Coast 
Guard  decided  not  to  bill  at  the 
conclusion  of  the  inspection  using  an 
hourly  rate. 

The  small  passenger  vessel  industry 
was  particularly  concerned  with  the 
impact  of  the  proposed  foes  on  the 
ability  of  many  operators,  especially 
small  entities,  to  stay  in  business.  Citing 
the  poor  state  of  the  economy  and  their 
declining  revenues  in  general,  they 
commented  on  the  cumulative  adver>e 
impact  of  the  growing  numl)er  of 
Federal,  State,  and  local  fees  and 


regulations.  The  comments  cited  more 
than  60  different  fees  and  assessments, 
with  the  number  of  fees  applicable  to 
any  given  vessel  owner  depending  upon 
such  considerations  as  the  type  of 
operation,  the  vessel's  size,  the 
geographic  area  of  operation,  and  the 
number  of  passengers  carried  on  board 
a  given  vessel.  Included  were  such  fees 
as  harbor  maintenance  fees;  drug  testing 
fees;  State  gaming  fees;  tonnage  fees; 
Animal  and  Plant  Health  Inspection 
Service  fees;  State  agricultural 
inspection  fees;  Bureau  of  Land 
Management  fees;  State  saltwater  fishing 
license  fees;  Customs  fees;  St.  Lawrence 
Seaway  tolls;  Federal  Communications 
Commission  (FCC)  inspection  fees;  State 
vessel  registration  fees;  State  and 
Federal  water  use  fees;  dockage  fees; 
National  Marine  Fisheries  Service 
permit  fees;  municipal  business 
registration  fees;  commercial  use  permit 
fees;  Federal  reef  fishing  fees;  State 
business  license  fees;  Gulf  of  Mexico 
Fishery  Management  Council  fees; 
International  Pacific  Halibut 
Commission  permit  fees;  Mexican  Fish 
Commission  permit  fees;  State  fish  and 
game  permit  fees;  retail  fish  license  fees; 
lobster  license  fees;  and  Public  Utility 
Commission  fees.  Other  comments 
mentioned  State  and  Federal  income 
taxes;  State  sales  and  excise  taxes;  fuel 
taxes;  corporation  taxes;  municipal  head 
taxes;  self-employment  taxes; 
unemployment  taxes;  winter  boat 
storage  fees;  lift  fees;  insurance  and 
maintenance  costs;  proposed  Coast 
Guard  user  fees  for  marine  licensing, 
vessel  documentation,  and  plan  review; 
and  compliance  with  the  Oil  Pollution 
Act  of  1990.  the  Americans  with 
Disabilities  Act,  and  the  proposed 
Subchapter  T,  liferaft,  and  EPIRB 
regulations. 

While  admitting  that  the  proposed 
vessel  inspection  fees  alone  would  not 
likely  cause  them  to  consider  leaving 
the  industr>',  comments  stated  that  the 
increasing  costs  of  operating  small 
passenger  vessels  is  so  overwhelming 
that  some  owners  or  operators  will  have 
little  choice  but  to  exit  the  industry. 
They  were  also  concerned  that  if  they 
went  out  of  business  there  would  be 
resulting  loss  of  jobs  and  revenues  in 
the  local  communities  which  often  rely 
on  tourist  dollars  for  their  income.  Some 
small  passenger  vessel  owners  stated 
they  were  reluctant  or  unable  to  pass  on 
the  cost  of  Coast  Guard  fees  by  raising 
their  fees  to  customers.  Other  small 
passenger  vessel  owners  were 
concerned  that  their  customers  would 
be  unwilling  to  pay  higher  fares,  and 
would  seek  other,  less  costly  leisure  or 
tourist  activities. 


The  Coast  Guard  considered  the 
impact  that  the  annual  vessel  inspection 
fees  would  have,  particularly  on  the 
ability  of  small  passenger  vessel 
operators  to  remain  in  business.  The 
Coast  Guard  held  nine  public  hearings 
on  the  proposed  rule  in  order  to  gather 
more  data  on  the  likely  economic 
impact  of  the  proposed  fees.  Based  upon 
the  comments  received,  both  in  writing 
to  the  docket  and  during  the  public 
hearings,  the  Coast  Guard  reviewed  its 
proposed  fees.  The  Coast  Guard 
recognizes  that  the  economic  impact  on 
each  owner  or  operator  depends  on  a 
myriad  of  factors  including  seasonal 
operation,  number  of  passengers,  status 
of  the  economy,  weather,  and  the  ability 
to  pass  on  new  costs  to  paying 
passengers.  While  the  Coast  Guard  can 
calculate  the  dollar  amount  of  impact  on 
individual  vessel  owners,  it  cannot 
calculate  the  overall  economic  impact 
on  each  vessel  owner  and  the  data  in  the 
comments  did  not  support  a  finding  of 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

In  the  NPRM,  the  Coast  Guard  divided 
the  U.S.  fleet  into  29  different  vessel 
subcategories  for  the  purpose  of 
establishing  annual  vessel  inspection 
fees.  The  Coast  Guard  selected  the  fee 
subcategories  after  observing  patterns  in 
the  amount  of  time  it  takes  to  conduct 
an  inspection  as  a  function  of  inspection 
type,  vessel  type,  and  other  factors. 

Many  comments  stated  that  the  costs 
for  inspecting  smaller  vessels  appeared 
too  high  and  did  not  accurately  reflect 
the  inspection  time  required  for  these 
vessels.  In  response  to  these  comments, 
the  Coast  Guard  reexamined  its 
inspection  data  and  found  that  other 
breakpoints  could  be  used  to  establish 
additional  subcategories  (see  Figure  1). 
By  establishing  these  additional 
subcategories,  the  Coast  Guard  was  able 
to  tier  the  fees  differently  in  order  to 
achieve  a  more  precise  allocation  of 
program  costs.  While  reexamining  the 
inspection  data,  the  Coast  Guard  also 
identified  some  outliers  in  the  data  that 
skewed  the  average  mean  inspection 
time  for  all  vessels  of  that  categorj'.  By 
disregarding  these  data  outliers  in 
computing  the  mean  inspection  time, 
the  Coast  Guard  was  able  to  develop 
mean  inspection  times  that  more 
precisely  represent  the  average 
inspection  time  for  each  vessel  category 
resulting,  in  many  cases,  in  lower  fees. 


Figure  i  .—Number  of  Annual  Ves- 
sel Inspection  Fee 
Subcategories 


Vessel  category 


Freight  Barges  

Freight  Ships 

Ready  Reserve  Fleet 
Freight  Ships  

Industrial  Vessels 

Mobile  Offshore  Drilling 
Units  

Offshore  Supply  Ves- 
sels   

Offshore  Supply  Ves- 
sels in  the  Alternate 
Reinspection  Program 

Oceanographic  Re- 
search Vessels 

Sea-going  Towing  Ves- 
sels   

Tank  Barges  

Tankships 

Ready  Reserve  Fleet 
Tankships 

Liquefied  Gas  Tank- 
ships  

Small  Passenger  Ves- 
sels   

Sailing  School  Ships ^  ... 

Passenger  Barges  

Passenger  Ships 

Nautical  School  Ships  .. 

All  Other  Inspected  Ves- 
sels   

Totals  


NPRM' 


Final 
rule 


29 


3 
3 

0 
2 

4 

2 

2 

3 

1 
1 
3 

0 

1 

9 
3 
4 
5 
3 


50 


Notes: 

'  Ready  Reserve  Fleet  Freight  Ship  and 
Ready  Reserve  Fleet  Tankship  are  not  in- 
cluded as  categories  in  the  final  rule. 

2  Sailing  School  Ships  were  included  with 
Small  Passenger  Vessels  in  the  NPRM. 

For  instance,  the  Coast  Guard  initially 
proposed  a  single  fee  subcategory  for  all 
small  passenger  vessels  less  than  or 
equal  to  54  feet  in  length.  The  annual 
inspection  fee  proposed  for  all  vessels 
in  this  category  was  582^.  However, 
during  the  review  of  the  proposed  fees 
for  small  passenger  vessels,  the  Coast 
Guard  determined  that  the  inspection 
data  supported  creating  another 
subcategory  based  on  length,  and 
recalculated  the  annual  vessel 
inspection  fees  based  on  these  new 
subcategories.  The  Coast  Guard  al.so 
examined  its  inspection  data  for  DUKW 
vessels  (ex-Army  2V2  ton  amphibian 
trucks),  hydrojct  boats,  swamp  tour 
boats,  and  yacht  club  launches. 
Comments  stated  that  due  to  thest; 
vessels'  simplified  design,  the  tiine 
required  to  conduct  an  inspection  on 
these  types  of  vessels  was  considerably 
less  than  the  time  required  for  other 
small  passenger  vessels.  However.  MSIS 
inspection  data  supported  the  creation 
of  separate  fee  categories  for  DUKW 
vessels  and  hydrojet  boats,  but  did  not 
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indicate  a  significant  difference  in  the 
mean  inspection  time  for  "swamp  tour 
boats"  and  yacht  club  launches  when 
compared  to  other  small  passenger 
vessels  of  the  same  length.  Therefore  the 
following  new  subcategories  were 
created  for  small  passenger  vessels 
ISPVs): 


New  subcategories 

Annual 
inspec- 
tion fee 

— DUKW  vessels 

$450 

— Hydrojet  txsats 

470 

— SPVs  length  not  greater  than 
30  feet 

—SPVs  more  than  30  feel  but  not 
more  than  54  feet  

545 
670 

Several  comments  stated  that  fees 
should  be  linked  to  some  measure  of  a 
vessel's  ability  to  generate  revenue,  such 
as  the  number  of  passengers  a  vessel  can 
earn,'.  Others  stated  that  fees  should  take 
into  account  a  vessel's  actual  gro-ss 
earnings  for  the  year.  For  instance, 
several  comments  asserted  that  the  fees 
failed  to  take  into  account  the  seasonal 
nature  of  many  vessel  operations,  and 
that  vessels  operating  3-5  months  a  year 
should  not  be  charged  the  same  annual 
fees  as  vessels  which  operate  year- 
round. 

The  Coast  Guard  does  not  agree.  The 
number  of  passengers  for  which  a  vessel 
is  certificated  is  not  a  direct  measure  of 
actual  revenues,  it  is  a  measure  of 
potential  revenues.  The  authorized  total 
number  of  passengers  is  not  necessarily 
the  same  as  the  actual  number  of 
passengers  a  vessel  carries  during  any 
given  voyage.  Indeed,  many  small 
passenger  vessel  owner  comments 
indicated  that  their  vessels  frequently 
sail  with  fewer  than  half  the  authorized 
number  uf  passengers  on  board.  Nor  is 
the  number  of  months  a  vessel  may 
operate  during  the  year  an  effective 
predictor  of  revenues  for  that  year.  For 
instance,  revenue  generated  by  a  vessel 
carrying  one-half  its  passenger  capacity 
for  twelve  months  would  be  comparable 
to  a  similar  vessel  carrying  full 
passenger  capacity  for  six  months. 

Although  the  economic  impact  of  an 
annual  fee  may  be  greater  for  a  vessel 
with  a  short  operating  season,  than  for 
a  similar  vessel  with  a  longer  season, 
the  amount  of  resources  expended  by 
the  Coast  Guard  to  inspect  these  vessels 
is  the  same  whether  a  vessel  operates  for 
one  month  or  for  twelve.  The  Coast 
Guard  based  its  aruiual  vessel 
inspection  fees  on  the  average  cost  to 
the  Coast  Guard  of  inspecting  each 
category  o^  vessels. 


Some  comments  expressed  the 
opinion  that  Coast  Guard  travel  costs 
ought  to  reflect  the  proximity  of  the 
inspector  to  the  job  site,  instead  of 
attributing  a  fixed  amount  of  average 
travel  time  to  each  vessel  per  year. 
Others  pointed  out  that  many  small 
passenger  vessel  owners  and  operators, 
especially  those  located  in  remote  areas, 
often  coordinate  inspections  with  other 
vessel  owners  and  operators  in  an  effort 
to  minimize  Coast  Guard  travel  time. 

Coordinating  inspections  is  a  common 
practice  within  the  small  passenger 
vessel  industry.  This  practice  most  often 
applies  to  inspection  sites  located 
several  hours  from  the  Coast  Guard 
inspection  unit.  However,  Coast  Guard 
MSIS  data  shows  that  travel  time 
averages  just  over  two  hours  per 
inspection,  regardless  of  the  number  of 
inspections  conducted  during  a 
particular  inspection  trip,  h  is  not 
uncommon  for  inspectors  to  travel  three 
hours  each  way  to  get  to  an  inspection 
site.  In  other  cases,  one  inspector  may 
inspect  three  vessels  in  the  same  day. 
The  practice  of  doing  multiple 
inspections  during  a  single  inspection 
trip  allows  the  Coast  Guard  to  minimize 
its  travel  costs;  otherwise,  average  Coast 
Guard  travel  costs  would  be  greater. 
Thus,  the  Coast  Guard  considers  it 
reasonable  that  it  include  in  the  vessel 
owner's  annual  vessel  inspection  fee  an 
average  of  about  two  hours  travel  time 
per  vessel  per  year. 

Comments  from  various  industry 
segments  recommended  that  the  Coast 
Guard  not  impose  any  user  fees  until  all 
the  proposed  user  fee  rules  have  been 
published,  so  that  the  cumulative 
economic  impact  of  these  fees  on 
owners  and  operators  could  be  properly 
evaluated. 

The  user  fee  rules  under  development 
by  the  Coast  Guard  may  impact  some  of 
the  same  segments  of  the  rogalated 
marine  community.  One  example  is  the 
small  passenger  vessel  industry,  where 
vessels  are  often  owned  and  operated  by 
the  same  individual  who  may  be  subject 
to  both  marine  licensing  fees  (CGD  91- 
002)  and  inspection  fees  from  this  rule. 
On  December  18. 1991.  the  Coast  Guard 
reopened  the  comment  period  for  the 
Marine  Licensing  NFRM  to  run 
concurrently  with  the  comment  period 
for  the  Commercial  Vessel  Inspection 
NFRM.  Establishing  the  concurrent 
comment  period  did  not  provide  any 
new  information  to  the  marine  licensing 
user  fee  rule,  or  to  this  rule  concerning 
cumulative  impact  of  the  fees.  Since 
these  two  rules  are  the  most  likely  to 
have  affected  the  same  segments  of  the 
regulated  community,  and  since  the 
Coast  Guard  did  not  receive  data  from 
the  licensing  rule  comments  during  the 


concurrent  comment  period  that 
necessitated  changes  in  this  final  rule, 
the  Coast  Guard  decided  not  to  delay 
publication  of  this  final  rule  pending 
comments  on  remaining  user  fee 
proposals. 

A  number  of  comments  expressed 
concern  over  the  apparent  duplication 
of  inspection  services  by  Coast  Guard. 
ABS,  and  other  parties  for  which  fees 
are  charged.  One  commercial  shipping 
representative  suggested  that  when  a 
classed  vessel  is  surveyed  by  ABS  that 
the  survey  be  accepted  by  the  Coast 
Guard.  One  barge  company  stated  that 
barge  owners  will  incur  inspection 
charges  for  essentially  the  same  service 
from  both  Coast  Guard  and  ABS.  i.e..  an 
inspection  and  survey  to  ensure  the 
structural  integrity  of  the  vessel. 

The  Coast  Guard  is  aware  that 
inspections  or  surveys  done  by  other 
agencies  such  as  FCC,  by  classification 
societies  like  ABS.  and  by  marine 
surveyors  are  subject  to  fees.  Although 
activities  of  the  same  type  done  by 
different  agencies  may  appear  to  be  at 
least  partially  duplicative,  the  activities 
have  a  different  purpose  Other  third 
party  inspections  or  surveys,  such  as 
those'conducted  by  marine  sur\eyors, 
are  also  for  a  different  purpose,  usuall} 
to  meet  insurance  company 
requirements. 

The  Coast  Guard  agrees  that  cost 
savings  could  result  if  some  inspectiors 
or  surveys  done  by  one  agency  could  1  e 
used  by  other  agencies  or  third  parties 
for  several  purposes.  Acceptance  of 
third  party  inspections  or  surveys  as 
evidence  of  compliance  with  Coast 
Guard  regulations  is  an  issue  which  is 
being  reviewed  by  the  Coast  Guaril  as 
part  of  its  Maritime  Regulatory  Refonu 
initiative,  and  could  result  in  changes  to 
the  Coast  Guard  s  marine  inspection 
program.  However,  such  program 
changes  are  beyond  the  scope  of  this 
rule. 

A  few  comments  suggested  that  the 
Coast  Guard  should  consider  revising  its 
vessel  inspection  intervals  so  that  the 
various  inspection  requirements  such  as 
hull  inspection  interval  and  mid-period 
inspection  or  COl  inspection  interval 
coincide,  thereby  reducing  the  number 
of  required  Coast  Guard  inspections. 
One  commercial  shipping  representative 
stated  that  presently,  the  rules  call  for 
drydocking  deep-draft  vessels  twice  in 
five  years  with  a  maximum  of  three 
years  between  drydockings.  In  addition, 
there  are  two  inspections  for  certificate 
renewal  and  three  annual  inspections. 
As  it  stands  now,  some  owners  will 
schedule  an  inspection  for  certificate 
renewal  at  the  two  year  interval  and 
then  drydock  the  vessel  6  to  12  months 
later  and  again  request  a  new  certificate. 


The  existing  certificate  expiration 
schedule  and  the  new  drydock 
provisions  do  not  complement  each 
other  and  cause  both  parties  additional 
inspection  time  and  delays.  He 
suggested  that  adopting  a  2.5  year  COI 
with  a  15  month  reinspection  schedule 
would  rectify  this  situation. 

Because  the  Coast  Guard  is  currently 
unable  to  apportion  its  hull  inspection 
costs  more  precisely,  it  chose  to 
compute  the  annual  vessel  inspection 
fee  based  upon  the  longest  hull 
inspection  interval  apphcable  to  each 
vessel  category  or  subcategory. 
Although  the  Coast  Guard  is 
reexamining  this  subject  with  a  view  to 
minimizing  the  intervals  to  the  extent 
allowed  by  law,  this  and  other  similar 
suggestions  to  revise  the  Coast  Guard 
inspection  intervals  would  involve 
program  changes  which  are  beyond  the 
scope  of  this  rule. 

Some  comments  recommended 
deferring  follow-on  overseas  inspections 
until  the  next  scheduled  reinspection  or 
inspection  for  certification.  Follow-on 
inspections  can  often  be  scheduled 
around  or  in  conjunction  with  a 
periodic  inspection.  Only  in  extreme 
cases  is  it  necessary  to  dispatch  an 
inspector  overseas  solely  for  the 
purpose  of  conducting  a  follow-on 
inspection.  Certain  deficiencies  may 
impact  a  vessel's  overall  safety  and  must 
be  corrected  prior  to  the  next  scheduled 
periodic  inspection.  The  OCMI  may 
extend  the  compliance  date  for  certain 
deficiencies  which  do  not  jeopardize  the 
safety  of  the  vessel,  its  passengers,  or  its 
crew.  Other  deficiencies  can  be  cleared 
administratively  by  the  vessel's  master 
or  chief  engineer  submitting  written 
servicing  reports  or  certifications.  The 
cognizant  OCMI  possesses  the  authority 
to  determine  whether  a  deficiency's 
compliance  timeframe  can  be  extended 
or  whether  it  can  be  cleared 
administratively.  If  it  requires  a  separate 
overseas  trip,  then  another  overseas  fee 
must  be  paid.  The  overseas  inspection 
and  examination  fee  will  apply  to  each 
periodic  and  follow-on  inspection 
conducted  overseas,  as  well  as  to  each 
foreign  vessel  examination  conducted 
overseas. 

Some  comments  indicated  that  the 
overseas  inspection  or  examination  fee 
would  be  excessive  for  inspections  or 
examinations  conducted  in  locations 
near  the  continental  U.S.  These 
comments  indicated  that  it  may  take 
less  time  to  travel  to  the  inspection  site 
outside  the  continental  U.S.  than  to 
travel  to  other  inspection  sites  within 
the  continental  U.S.  For  instance,  one 
commenter  indicated  that  on  occasion 
his  firm,  and  at  least  one  other  U.S. 
shipping  company,  has  used  a  Canadian 


shipyard  requiring  ^iproximately  35 
miles  of  inspector  travel  bom  the 
Marine  Safety  Office  in  Buffalo,  New 
York,  for  required  inspections. 

The  Coast  Guard  agrees.  The  overseas 
inspection  or  examination  fee  in  the 
final  rule  does  not  apply  to  inspections 
or  examinations  conducted  in  Canada, 
Mexico,  or  the  British  Virgin  Islands. 
The  overwhelming  majority  of 
inspections  or  examinations  conducted 
in  these  countries  involve  only  a  short 
commute  by  either  car,  boat,  or  plane. 
For  example,  it  is  not  uncommon  for 
Coast  Guard  inspectors  to  travel  to  sites 
in  Canada  and  Mexico  by  car  or  short 
plane  trip,  and  sites  in  the  British  Virgin 
Islands  by  short  boat  trip.  Coast  Guard 
data  indicates  that  it  actually  takes  less 
time  to  travel  to  some  of  these  sites  than 
it  does  to  travel  to  a  remote  inspection 
site  in  the  continental  United  States.  For 
this  reason  the  Coast  Guard  will  not 
charge  the  additional  overseas 
inspection  or  examination  fee  for  these 
inspections  or  examinations. 

Another  comment  stated  that  it  would 
be  more  equitable  to  owners  whose 
vessels  operate  overseas  if  the  Coast 
Guard  charged  just  one  overseas 
inspection  fee  j)er  vessel  per  year 
instead  of  charging  an  overseas 
inspection  fee  each  time  an  overseas 
inspection  is  conducted. 

Overseas  inspections  involve  travel 
and  delay  time  of  approximately  40,000 
hours  annually.  Much  of  this  time  is 
expended  in  direct  support  of 
conducting  periodic  inspections; 
however,  some  of  the  time  is  expended 
conducting  follow-on  inspections,  such 
as  clearing  deficiencies  (i.e.,  CG-835s). 
Several  comments  suggested  that  the 
Coast  Guard  should  consider  expanding 
the  OSV  alternate  reinspection  program 
for  mid-period  inspections  to  MODUs 
operating  outside  the  U.S.  for  extended 
periods.  Currently,  OSVs  under  400 
gross  tons,  operating  outside  the 
continental  U.S..  have  the  option  to 
participate  in  an  alternate  reinspection 
program,  under  the  regulations 
contained  in  46  CFR  91.27-13.  If 
accepted  into  the  alternate  reinspection 
program,  OSV  owners  perform  an 
alternate  reinspection  of  their  vessel,  in 
lieu  of  having  a  Coast  Guard  marine 
inspector  perform  the  inspection,  and 
then  submit  results  to  the  OCMI  for 
review. 

This  rule  establishes  a  lower  annual 
vessel  inspection  fee  for  OSVs 
participating  in  the  alternate 
reinspection  program  than  for  those 
OSVs  which  do  not  participate  in  the 
alternate  reinspection  program.  This 
lower  fee  reflects  the  fact  that  since  a 
marine  inspector  is  not  needed  for  the 
inspection,  it  takes  less  time  for  the 


Coast  Guard  simply  to  review  the  resuhs 
of  the  alternate  reinspection.  Although 
expansion  of  the  alternate  reinspection 
program  to  include  U.S.  MODUs 
operating  overseas  is  beyond  the  scope 
of  this  rule,  the  Coast  Guard  will 
examine  this  issue  independently  of  this 
rule. 

A  few  conunents  suggested  that  vessel 
owners  should  receive  either  credit  or  a 
refund  for  "unused  certificate  time"  to 
cover  that  portion  of  a  year  during 
which  a  vessel  may  be  laid  up  or 
otherwise  taken  out  of  service. 

If  the  vessel  owner  pays  the  annua] 
vessel  inspection  fee,  and  the  vessel  is 
subsequently  laid  up  or  taken  out  of 
service  for  part  of  the  year,  the  Coast 
Guard  will  not  issue  a  refund  for  the 
portion  of  the  year  for  which  the  vessel 
was  laid  up  or  taken  out  of  service.  If 
a  vessel  is  laid  up  or  out  of  service  on 
its  user  fee  anniversary  date,  and  the 
vessel  is  expected  to  remain  laid  up  or 
out  of  service  until  its  next  user  fee 
anniversary  date  (twelve  months  later), 
the  vessel  owner  or  operator  will  not  be 
required  to  pay  the  annual  vessel 
inspection  fee  for  that  year.  When  the 
vessel  is  placed  back  in  service, 
however,  the  owner  or  operator  will  be 
required  to  pay  the  full  annual  vessel 
inspection  fee  before  the  vessel  is 
inspected. 

Additionally,  OSVs  will  occasionally 
surrender  their  COI  in  order  to  operate 
as  an  oceanographic  research  vessel. 
Upon  compliance  with  the  procedures 
set  forth  in  46  CFR  3.10,  the  OCMI 
issues  a  Letter  of  Designation  as  an 
Oceanographic  Research  Vessel. 
Uninspected  vessels  may  also  be  issued 
a  Letter  of  Designation.  For  the  purposes 
of  this  rule,  vessels  operating  under  a 
Letter  of  Designation  as  an 
Oceanographic  Research  Vessel  will  not 
be  charged  an  annual  vessel  inspection 
fee.  However,  if  the  vessel  returns  to 
inspected  service,  it  must  (My  the 
annual  vessel  inspection  fee  for  that 
year  before  any  inspection  services  are 
provided. 

Several  comments  suggested  Coast 
Guard  marine  inspectors  should 
conduct  FCC  radio  inspections,  thereby 
saving  vessel  owners  the  cost  of  the  FCC 
radio  inspection  fee. 

When  Coast  Guard  marine  inspectors 
conduct  inspections  for  CQls  or 
reinspections,  they  do  not  conduct  the 
FCC  radio  inspection.  They  only  veri^ 
that  a  vessel  has  a  vaUd  Safety 
Radiotelephone  Certificate  issued  by  the 
FCC  and  ensure  that  the  vessel's  radio 
equipment  passes  an  operational  test 
The  Coast  Guard  and  FCC  have 
previously  considered  this  issue  and 
determined  it  was  not  feasible  to 
combine  these  inspection  activities. 


UMI 
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Several  comments  expressed  the 
opinion  that  if  an  OSV  were  to  change 
its  service  to  a  freight  vessel  at  any  time 
during  the  course  of  a  given  year,  the 
vessel  owner  should  not  have  to  pay  the 
higher  annual  vessel  inspection  fee 
applicable  to  freight  vessels.  Another 
commenter  suggested  that  since  many 
OSV  crewboats  and  utility  boats  are 
inspected  under  Subchapter  T,  these 
vessels  should  not  have  to  pay  an  OSV 
fee  that  is  any  higher  than  die  fee  for  a 
corresponding  small  passenger  vessel. 

Annual  vessel  inspection  tees  for 
vessels  certificated  for  single  service 
will  not  be  adjusted  for  the  year  in 
which  a  change  in  vessel  service  occurs. 
The  vessel's  service  at  the  time  of  its 
user  fee  anniversary  date  will  thus 
determine  which  annual  vessel 
inspection  fee  the  owner  must  pay. 
Regardless  of  whether  or  not  a  crewboat 
or  a  utility  boat  is  inspected  under 
Subchapter  T  or  Subchapter  I,  the  vessel 
is  still  an  OSV.  Aiuiual  vessel 
inspection  fees  are  based  on  the  COI, 
reinspection,  and  hull  inspection 
intervals  applicable  to  each  vessel 
category,  and  the  average  amount  of 
time  it  takes  to  conduct  each  of  these 
inspections.  Thus,  since  small  passenger 
vessel  COIs  are  valid  for  three  years  and 
OSV  COIs  are  valid  for  two  years,  an 
OSV  owner  should  expect  to  pay  a 
higher  annual  vessel  inspection  fee  in 
comparison  to  a  small  passenger  vessel 
of  equivalent  size. 

A  Tew  comments  asked  which  fee 
would  apply  on  vessels  operating  in 
more  than  one  service  under  their  COI. 
Vessels  which  are  authorized  to  operate 
in  more  than  one  service  are  referred  to 
as  "dual-certificated."  In  such  instances, 
♦he  vessel  owner  will  pay  the  higher 
annual  vessel  inspection  fee  of  the  two. 

Several  questions  were  raised 
regarding  the  examination  of  foreign 
vessels  and  applicable  fee  payment 
procedures.  For  instance,  how  will  fees 
be  collected,  and  what  billing  system 
will  be  in  place? 

As  with  U.S.  vessels,  foreign  vessel 
fees  must  be  paid  before  the 
examination  is  conducted.  The  fee  may 
be  paid  by  either  the  vessel  owner,  the 
vessel  operator,  or  some  other 
designated  vessel  representative  (e.g.  the 
vessel's  agent);  however,  the  primary 
responsibility  for  payment  of  the  fees 
resides  with  the  vessel  owner.  Since  it 
is  not  uncommon  for  a  vessel  to  arrive 
in  a  U.S.  port  wiih  an  expired  TVE 
Letter  or  LOC.  foreign  vessel 
representatives  will  need  to  plan 
accordingly.  Payment  must  be  received 
before  the  examination  is  conducted. 

The  fees  listed  in  §  2.10-125  apply  for 
foreign  tank  vessel  examinations 
required  by  the  Coast  Guard.  For  vessels 


receiving  a  LOC,  which  is  valid  for  two 
years,  the  $1,100  fee  must  be  paid  for 
each  initial  (or  biennial  examination,  as 
appropriate),  and  for  the  examination 
conducted  in  the  intervening  years.  For 
foreign  tank  vessels  receiving  a  TVE, 
which  is  valid  for  one  year  only,  the 
$1,100  fee  appUes  to  each  annual  TVE 
letter  examination.  As  with  aimual 
vessel  inspection  fees,  follow-up  visits 
necessary  for  corrections  of  deficiencies 
related  to  the  above  examinations  are 
included  in  the  fees  established  for  TVE 
and  LOC  examinations. 

Foreign  vessel  examination  fees  are 
based  on  the  cost  of  providing  required 
examination  services,  regardless  of  how 
many  or  how  few  port  calls  are  made 
during  the  course  of  a  given  twelve 
month  period.  If  a  foreign  tank  vessel 
canying  oil  in  bulk  has  a  TVE 
conducted  one  year  and  does  not  make 
another  U.S.  port  call  until  three  years 
later,  its  TVE  letter  will  have  expired 
and  the  $1,100  fee  must  be  paid  before 
another  TVE  is  conducted.  If,  on  the 
other  hand,  a  chemical  tankship  has  a 
LOC  examination  conducted  one  year 
and  doesn't  retiun  to  U.S.  waters  until 
thirteen  months  later,  its  intervening 
annual  examination  will  be  due  and  the 
$1,100  fee  must  be  paid  before  the  LOC 
endorsement  examination  is  conducted. 

Comments  Beyond  the  Scope  of  the  Rule 

The  Coast  Guard  received  many  other 
suggestions  for  changing  the  way  the 
Coast  Guard  conducts  its  inspection 
program.  These  persons  believed  these 
changes  would  result  in  more  efficient 
use  of  Coast  Guard  resources  and  would 
reduce  the  fees.  For  instance,  several 
small  passeinger  vessel  owners 
recommended  that  the  Coast  Guard 
accept  inspections  by  non-Coast  Guard 
inspectors,  such  as  insurance  industry 
inspectors;  qualified  members  of  the 
marine  surveying  community  belonging 
to  a  recognized  professional 
organization;  or  qualified  marine 
surveyors  certified  by  the  Coast  Guard. 
These  comments  asserted  that  private 
sector  companies  could  conduct  vessel 
inspections  in  a  more  cost-effective 
manner. 

Also,  a  few  comments  indicated  that 
it  takes  a  significant  amount  of  time  just 
to  inspect  lifejackets  on  large  passenger 
vessels.  They  suggested  that  this  activity 
should  be  performed  by  an  individual 
whose  services  would  cost  less  than  a 
marine  inspector,  such  as  a  Coast  Guard 
petty  officer. 

All  these  comments  are  beyond  the 
scope  of  this  rule,  and  the  Coast  Guard 
will  examine  these  issues 
independently  of  this  rule. 


Other  Changes 

In  addition  to  changes  discussed  in 
the  preceding  sections,  the  Coast  Guard 
made  other  substantive  changes  to  the 
proposed  regulations.  j 

Applications  for  Inspections  \ 

In  the  NPRM.  the  Coast  Guard 
proposed  in  §  2.01-1.  Applications  for 
inspections,  that  application  forms 
would  be  accompanied  by  applicable 
fees,  that  evidence  of  payment  would  be 
endorsed  on  the  COI,  and  that  payment 
of  fees  would  be  verified  before  the 
inspection  was  scheduled.  The  Coast 
Guard  has  determined  that  this  language 
is  now  redundant  or  inconsistent  with 
the  requirements  of  subpart  2.10  and, 
therefore,  has  been  deleted  from  the 
final  rule. 

Definitions 

Most  vessel  definitions  are  based  on 
regulations  or  statutes.  In  addition  to  a 
few  minor  revisions  to  certain  proposed 
definitions  which  are  editorial  in 
nature,  the  definition  for  "Towing 
vessel"  has  been  changed  to  "Sea-going 
towing  vessel."  A  definition  for 
"Submersible  vessel,"  the  "user  fee 
anniversary  date"  and  the  "vessel 
identification  number,"  the  latter  two  of 
which  relate  to  the  collection  process, 
have  been  added,  and  the  definition  for 
Oceanographic  research  vessel  has  been 
corrected  to  conforrti  with  the  definition 
in46U.S.C.  2101. 

Also,  definitions  of  the  following  have 
been  revised  to  conform  to  revisions 
made  by  the  Passenger  Vessel  Safety  Act 
of  1993: 

1.  Offshore  supply  vessel 

2.  Passenger  vessel 

3.  Sailing  school  vessel 

4.  Small  passenger  vessel 

The  revised  definitions  in  the  final  rule 
do  not  change  the  category  in  which  a 
vessel  would  have  been  placed  by  the 
NPRM.  However,  the  Passenger  Vessel 
Safety  Act  of  1993  has  resulted  in 
certain  previously  uninspected  charter 
vessels  now  coming  imder  Coast  Guard 
inspection  requirements.  When  the 
NPRM  was  published,  these  vessels 
were  not  inspected  by  the  Coast  Guard 
and,  therefore,  were  not  subject  to 
inspection  user  fees.  To  comport  with 
the  statutory  change,  these  vessels  (mos' 
of  which  are  now  included  in  the  small 
passenger  vessel  category)  are  subject  to 
Coast  Guard  inspection  and  to  the 
corresponding  fees  established  in  this 
rule. 

The  language  in  Table  2.10-101  has 
been  revised  so  that  the  definition  for 
"all  other  inspected  vessels"  is  no 
longer  needed  and  has  been  deleted 
from  the  final  rule. 


Public  Vessels  of  the  United  States  and 
Other  Vessels  Owned  or  Operated  by 
Federal  Agencies 

Under  46  U.S.C  2109,  most  public 
vessels  of  the  United  States  are 
excluded  from  the  vessel  inspection 
requirements  of  Subtitle  II  of  Title  46 
United  States  Code.  The  provisions  of 
Subtitle  II  apply  only  to  those  public 
vessels  of  the  United  States  owned  or 
operated  by  the  Department  of 
Transportation,  except  for  Saint 
Lawrence  Seaway  Development  and 
Coast  Guard  vessels.  That  means  the 
Maritime  Administration  is  the  only 
Federal  agency  subject  to  user  fees  for 
subtitle  11  services  provided  to  their 
public  vessels.  Maritime  Administration 
public  vessels  include  vessels  of  the 
Ready  Reserve  Fleet  and  training  vessels 
operated  by  the  U.S.  Merchant  Marine 
Academy  and  State  maritime  academies. 

Under  specific  Memorandums  of 
Understanding,  the  Coast  Guard  does 
inspect  public  vessels  of  other  agencies 
such  as  the  Military  Sealift  Command. 
However,  these  inspections  are  not 
required  by  Subtitle  U,  and  the  cost  of 
providing  these  services  is  not 
recoverable  through  user  fees;  nor  can 
these  costs  be  reallocated  to  other 
vessels.  In  addition.  Federal  agencies 
may  own  or  operate  vessels  which  are 
not  "public  vessels"  because  they  are 
engaged  in  commerce,  or  are  required 
for  some  other  reason  to  be  inspected 
under  Subtitle  II.  The  Coast  Guard  could 
charge  inspection  fees  for  these  vessels; 
however,  there  would  be  no  benefit  to 
charging  fees  to  these  agencies  for 
required  inspections.  The  user  fee 
provisions  of  the  Act  are  intended  to 
help  reduce  the  Federal  budget  deficit 
and  the  fees  collected  by  the  Coast 
Guard  are  deposited  into  the  general 
fund  of  the  U.S.  Treasury.  Payment  of 
the  fees  by  a  Federal  agency  would 
result  in  a  payment  from  a  Federal 
agency  to  the  U.S.  Treasury;  it  would 
not  increase  the  revenues  to  the  U.S. 
Treasury.  Thus,  the  Coast  Guard  has 
decided  to  waive  collection  of  annual 
vessel  inspection  fees  which  would  be 
paid  directly  using  Federal  appropriated 
funds. 

Overtime  Compensation  for  Civilian 
Inspectors 

Overtime  compensauoo  for  civilian 
inspectors  is  authorized  by  46  U.S.C. 
2111  and  is  currently  located  in  46  CFR 
2.01-60  of  the  r^uiations.  The  Coast 
Guard  proposed  to  update  §  2.01-60  and 
mclude  it  with  other  inspection  fees  in 
new  Subpart  2.10. 

However,  the  Coast  Guard  decided 
not  to  move  this  section  on  overtime 
compensation  regulations  into  the  user 


fee  regulations.  Although  the  Coast 
Guard's  intent  was  to  locate 
requirements  for  all  inspection  fees 
together,  the  Coast  Guard  decided  that 
this  action  could  cause  confusion.  The 
overtime  compensation  fees  are  required 
by  a  different  statute  and  are  not  part  of 
the  user  fees  established  in  this  rule. 
Also,  since  the  Coast  Guard  is 
authorized  to  directly  recover  these 
amounts  to  pay  for  civilian  overtime, 
different  accounting  procedures  are  in 
place. 

Although  the  Coast  Guard  proposed  to 
update  the  existing  regulations  in 
§  2.01-60,  the  Coast  Guard  has  decided 
against  doing  so  at  this  time.  Instead, 
these  regulations  will  be  revised  in  a 
future  rulemaking.  Therefore,  the 
regulations  in  §  2.01-60  have  not  been 
changed  in  this  rulemaking  and  apply  to 
inspections  where  civiUan  inspector 
overtime  is  involved. 

Excursion  Pennit  Fee 

The  NPRM  proposed  to  charge  a  fee 
for  excursion  permits.  Vessel  operators 
desiring  to  carry  passengers  in  excess  of 
the  number  hsted  on  the  vessel's  COI 
must  apply  to  the  cognizant  OCMl  for 
issuance  of  an  excursion  permit. 
Excursion  permits  are  issued  by  the 
OCMI  only  after  the  vessel  has  been 
inspected  to  ensure  that  the  proposed 
excursion  would  meet  minimum  safety 
requirements.  The  MSIS  data  indicates 
that  only  a  limited  number  of  these 
permits  are  issued  each  year  (79  in 
1989,  56  in  1990.  and  85  in  1991), 
despite  verbal  comments  during  the 
public  hearings  which  suggested  that  a 
substantially  greater  number  of  such 
permits  are  issued  annually.  Because 
the  MSIS  data  on  these  permit 
inspections  is  incomplete,  proposed 
section  2.10-106  has  been  deleted  from 
this  rule.  The  Coast  Guard  may, 
however,  propose  an  excursion  permit 
fee  when  more  data  becomes  available 
in  the  future. 

Collection  Procedures 

Since  the  NPRM  was  publi.shed,  a 
collection  system  has  been  established 
for  the  payment  of  annual  vessel 
inspection  fees,  foreign  vessel 
examination  fees,  and  overseas 
inspection  fees.  As  a  result,  specific 
collection  procedures  have  been  added 
to  this  rule. 

This  rule  specifies  that  payments  may 
be  made  by  check  or  money  order  only. 
Wire  transfers  and  credit  cards  are  not 
available  payment  options  at  this  time. 
If  desired,  vessel  owners  and  operators 
may  pay  inspection  or  examination  fees 
for  several  different  vessels  in  the  same 
transaction,  provided  that  the  vessel 
name  and  vessel  identification  number 


of  each  vessel  for  which  a  payment  is 
being  made  accompanies  the  payment. 
All  inspection  and  examination  fees 
must  be  paid  before  the  inspection  or 
examination  service  is  provided. 

Regarding  payment  of  the  annual 
vessel  inspection  fee,  proposed  §  2.10- 
101(b)  indicated  that  a  U.S.  vessel 
owner  would  pay  the  annual  vessel 
inspection  fee  on  the  anniversary  date  of 
the  COI.  This  requirement  has  been 
changed.  The  vessel  ovimer  must  pay  the 
annual  inspection  fee  on  or  before  the 
vessel's  user  fee  anniversary  date,  as 
defined  in  §  2.10-25.  Approximately  six 
weeks  prior  to  this  date,  the  Coast  Guard 
will  send  a  user  fee  notification  letter  to 
the  owner  of  each  U.S.  commercial 
vessel  inspected  by  the  Coast  Guard. 
The  notification  letter  will  include  the 
vessel's  name,  its  official  number,  the 
vessel's  user  fee  anniversary  date 
(payment  due  date),  the  amount  due, 
ajid  the  address  to  which  the  payment 
must  be  sent  to  ensure  that  the  fee  is 
credited  to  the  proper  vessel. 

All  user  fee  payments  will  be 
processed  by  NationsBank  in  Atlanta, 
Georgia.  Inspection  and  examination  fee 
payments  will  not  be  accepted  at  Coast 
Guard  Marine  Safety  or  Marine 
Inspection  Offices.  The  only  exception 
to  this  policy  involves  payment  of 
overseas  inspection  and  examination 
fees,  which  must  accompany  the  request 
for  an  overseas  inspection  or 
examination.  Under  the  computerized 
payment  tracking  system  established  by 
the  Coast  Guard,  ail  payment  histories 
should  be  updated  within  one  business 
day  following  receipt  of  the  payment  by 
NationsBank.  An  800  number  has  also 
been  estabfished  to  handle  start-up  user 
fee  inquiries  and  to  provide  payment 
information.  The  number,  1-800-941- 
3337  will  remain  in  effect  during  initial 
implementation  of  the  rule. 

Penalties  for  Failure  To  Pay 

Section  2110  of  Title  46  U.S.C. 
authorizes  a  civil  penalty  of  up  to 
$5,000  for  failuj%  to  pay  fees  and 
authorizes  the  Secretary  of  the  Treasury 
to  withhold  customs  clearance  for 
vessels  which  fail  to  pay  fees,  when  so 
requested  by  the  Secretary  of 
Transportation.  Inspection  and 
examination  services  will  not  be 
provided  unless  the  Coast  Guard  can 
verify  that  the  appropriate  fees  have 
been  paid.  The  Coast  Guard  will  treat 
checks  returned  due  to  insufficient 
funds,  account  closed,  or  any  other  such 
reason,  as  a  delinquent  payment  and 
will  seek  to  recover  appropriate 
collection  and  enforcement  costs  from 
the  appropriate  party  as  permitted  by 
law. 
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Renumbered  Sections 

This  rule  renumbers  and  reorganizes 
many  of  the  sections  in  the  proposed 
regulations  (see  Figure  2). 

Figure  2.— Changes  to  Section 
Numbers  in  the  Regulation 


NPRM 

Final  Rule 

(None) 

(None) 

(None) 

§2.10-11  

§2.10-1 

§2.10-5 

§2.10-10 

(None) 

(None) 

§2  10-1  

§2.10-20 
§2.10-25 

§2  10-101  

§2.10-101 

§2  10-103  

§2.10-105 

§2.10-105  

§2.10-115 

§2  10-106  

(None) 

§2  10-107  

§2.10-120 

§2.10-109  

§2.10-125 

§2  10-110  

§2.10-130 

§2  10-13  

§2.10-135 

Regulatory  Evaluation 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  but  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  reviewed  by  the  Office 
of  Management  and  Budget  under  that 
order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  Fees 
are  mandated  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  which 
amended  46  U.S.C.  2110  to  remove 
long-standing  prohibitions  against 
charging  fees  for  Coast  Guard 
commercial  vessel  inspection  and 
examination  services. 

The  Act  required  the  Coast  Guard  to 
establish  fees  for  services  provided 
under  Subtitle  II  of  Title  46  United 
States  Code.  These  services  include: 
Licensing  and  documentation  of 
merchant  marine  personnel;  commercial 
vessel  documentation;  commercial 
vessel  inspections  and  examinations; 
equipment  approval  and  factory 
inspections;  and  vessel  plan  review  and 
new  vessel  construction.  Whereas  the 
total  cost  of  these  user  fees  is  expected 
to  be  less  than  $35  million,  this 
rulemaking  deals  only  with  vessel 
inspection  user  fees,  which  are 
estimated  at  $17.2  miUion  annually. 
Projected  receipts  are  well  below  the 
$100  milUon  threshold  which  would 
make  this  subject  to  the  provisions  of 
section  6(a)(3)  of  Executive  Order 
12866,  however  the  Coast  Guard  has 
prepared  a  final  Regulatory  Evaluation. 
The  Regulatory  Evaluation  is  available 
in  the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES.  It 
concluded  that  the  financial  impact  on 


the  public,  including  most  of  the 
individuals  subject  to  the  user  fees  in 
this  rule,  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Based  upon  a  careful  review  of  the 
public  comments  and  public  testimony, 
the  Coast  Guard  developed  a  fee 
structure  which  is  intended  to  help 
reduce  the  impact  on  owners  and 
operators  of  small  business  entities. 
Based  on  the  estabUshment  of 
additional  vessel  subcategories,  which 
resulted  in  lower  fees  in  many 
instances,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  these  fees  are 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnformation 

This  rule  contains  additional 
collection  oflnformation  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  for  applications  for 
inspection  are  covered  under  OMB 
control  number  2115-0007.  Additional 
requirements  under  this  rule  involve  the 
collection  of  funds,  and  of  such 
information  as  is  required  to  calculate 
the  annual  vessel  inspection  fee  due  and 
to  ensure  proper  collection  of  fees.  This 
information  includes  the  name  of  the 
vessel,  the  vessel  identification  number, 
and  other  identifying  information  which 
will  permit  follow-up  action  if  an 
incorrect  fee  amount  is  submitted  or  a 
payment  instrument  fails  to  clear 
NationsBank. 

A  new  requirement  is  established  for 
those  owners  choosing  to  pay  annual 
vessel  inspection  fees  for  future  years  in 
advance.  The  owner  must,  in  a  written 
request  to  the  Coast  Guard,  indicate  the 
vessel  identification  number  and  the 
number  of  years  for  which  the  owner 
desires  to  prepay  the  annual  vessel 
inspection  fee.  If  a  vessel  is  permanently 
removed  from  Coast  Guard  certification, 
the  owner  may  seek  a  refund  of  the 
remaining  prepayment  amount  by 
submitting  a  written  request  to  the  Coast 
Guard. 

Another  new  requirement  is 
established  for  organizations  seeking  an 
exemption  fi-om  the  annual  vessel 
inspection  fee  for  vessels  owned  or 


operated  by  their  organization.  In  order 
to  be  eligible  for  an  exemption, 
organizations  must  submit  a  written 
request  to  the  Coast  Guard  and  provide 
evidence  that  their  organization  is 
charitable  in  nature,  not  for  profit,  and 
youth-oriented,  and  that  each  vessel  is 
owned  or  operated  by  the  organization 
and  is  used  exclusively  for  training 
youths  in  boating,  seamanship,  and 
navigation  skills. 

Finally,  a  new  requirement  is 
established  for  Federal  agencies  owning 
or  operating  inspected  vessels  for  which 
fees  would  be  paid  directly  using 
Federal  appropriated  funds.  The  Coast 
Guard  will  waive  collection  of  the 
annual  vessel  inspection  fee  for  these 
vessels.  However,  by  October  1  of  each 
year,  agencies  owning  or  operating 
eligible  vessels  must  provide  the  Coast 
Guard  with  the  name  and  the  vessel 
identification  number  of  each  vessel  to 
which  the  waiver  will  apply. 

The  additional  collection  of 
information  burden  placed  on  the 
public  by  this  rule  is  expected  to  be 
minimal.  These  new  collection  of 
information  requirements  were 
approved  by  OMB  and  are  covered 
under  OMB  control  number  2115-0617. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  final  rule  establishes  user  fees  for 
vessel  inspection  and  examination 
services.  This  rule  will  result  in  the 
payment  of  fees  by  States,  State 
agencies,  and  local  governments  for 
inspection  services  provided  to  vessels 
owned  by  such  entities.  The  impact  of 
these  fees  on  these  entities  is  expected 
to  be  minimal.  While  some  States  and 
local  governments  may  be  required  to 
pay  fees,  the  fees  will  be  solely  due  to 
the  fact  that  the  entity  owns  or  operates 
the  vessel,  not  due  to  a  mandate 
imposed  on  them  as  a  government 
entity. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Section  2.B.2  of  that  instruction 
excludes  "administrative  actions  and 
procedural  regulations  and  policies 
which  clearly  do  not  have  any 
environmental  impacts."  A  Categorical 


Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copving 

List  of  Subjects 

33CFRPart  143 

Continental  shelf.  Foes.  Marino  safety. 
Occupational  safety  and  health.  Vessels 

46  CFH  Part  2 

Fees.  Marino  safety.  Reporting  and 
recordkeeping  requirements.  Vessels.  ■ 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Title 
33.  Chapter  I,  Subchapter  N.  Part  143 
and  Title  46,  Chapter  I.  Subchapter  A, 
Part  2  as  follous: 

Title  33— [Amended] 

SUBCHAPTER  N— OUTER  CONTINENTAL 
SHELF  ACTIVITIES 

PART  14:^DESIGN  AND  EQUIPMENT 

1  The  authority  citation  for  Part  143 
is  revised  to  read  as  follows: 

Authority-:  4.1  i:  SC.  n33(d)(l).  1.14«(i:). 
H.5t>;  49  CFR  1  46:  section  143  210  is  also 
issued  under  14  U.S.C.  f)h4  and  31  L  .S.C. 
9701 

2.  Section  143.210  is  amended  bv 
adding  a  new  paragraph  (c)  to  road" as 
follows: 

§  143.210    Letter  of  Compliance. 

♦         •         ♦         «         « 

(c)  The  owner  or  operator  of  a  foreign 
mobile  offshore  drilling  unit  requiring  a 
letter  of  compliance  examination  must 
pav  the  fee  prescribed  in  46  CFR  2.10- 
130 

Title  46— [Amended] 

SUBCHAPTER  A— PROCEDURES 
APPLICABLE  TO  THE  PUBLIC 

PARi;2— VESSEL  INSPECTIONS 

3  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  14  U  S  C.  664.  31  U  S.C.  9701. 
33  US  C.  1903.  43  U.S.C.  1333.  1356;  46 
US  C.  2110.  3306.  3703.  5115.  8105:  EG 
12234.  45  FR  58801.  3  CFR  1980  Comp.,  p. 
277.  49  CFR  1.46:  Subpart  2.45  also  issued 
under  the  authority  of  .Act  Dec.  27.  1950,  Ch 
1155.  sees  1,  2.  64  Stat  1120  (see  46  US  C. 
App.  note  prec.  11. 

PART  2— VESSEL  INSPECTIONS 

4.  In  section  2.01-1  paragraph  (!))  is 
revised  to  read  as  follows: 

§  2.01-1    Applications  for  inspections. 

(a)*   *   • 

(b)  To  whom  submittpd.  Th(! 
completed  form  must  bt;  submitted  to 
the  Officer  in  Charge,  Marino 
Inspection,  in  the  Marino  Inspect  ion 


i:^:.63 


Zone  within  which  the  inspection  is  to 
bo  conducted 

♦         •         •         •         « 

5  In  so(  tion  2.01-6  the  section 
heading  is  revised,  paragraph  (a)(2)  is 
redesignated  as  paragraph  (a)(2)(i)  and  a 
new  paragraph  (a)(2)iii)  is  added  to  read 
as  follows: 


1" 


§2.01-6    Certificates  issued  to  fr 
vessels. 

(a)  *    *    ♦ 

(2)(i)*    -    • 

(ii)  Letter  of  Compliance— iss..,;.!  to 
Foreign  .Mobile  Offshore  Drilling  Units 
engaged  in  Outer  Continental  Shelf 
activities  under  33  CFR  143.210. 
*         «         ♦         •         « 

6.  A  ninv  Subpart  2.10  is  added  to 
road  as  follows: 

Subpart  2.10— Fees 

Sec 

2  10-1     .Applicability 

2  10-5    Fxumptions 

2  lO-lO     U'iiivers 

2  10-20    General  requirements 

2  10-25     Definitions. 

2  10-101     Annual  ves.sel  inspertion  fee 

2  10-105    Prepayment  of  annual  vessel 

inspection  fees. 
2  10-115    Changes  in  vessel  ser\  i(  e 
2  10-120    Overseas  inspection  and 

e.xamination  fees 
2  10-125     Fees  for  examination  of  foreign 

tankships. 
2  10-130    Fees  for  e.xamination  of  foreign 

mobile  offshore  drilling  units 
2  10-135     Penalties. 

Subpart  2.10 — Fees 

§2.10-1    Applicability. 

(a)  This  subpart  establishes  vessel 
inspection  foes  for  all  ves.sels  required 
to  have  a  Certificate  of  Inspection  and 
vessel  examination  fees  for  all  foreign 
vessels  required  to  have  either  a  Letter 
of  Compliance  or  a  Tank  Vessel 
Examination  Letter 

(b)  The  fees  in  this  subpart  do  not 
apply  to: 

(1)  Vessels  being  inspected  for  tha 
initial  issuance  of  a  Certificate  of 
Inspection; 

(2)  Foreign  passenger  vessels; 

(3)  Training  vessels  operated  by  State 
maritime  academies;  and 

(4)  Public  vessels  of  the  United  States, 
except  for  .Maritime  Administration 
\essels. 

§2.10-S    Exemptions. 

(a)  Vessels  owned  or  operated  by  an 
organization  which  is  charitable  in 
nature,  not  for  profit,  and  vouth- 
oriented  may  be  exempted  from  the  fees 
required  by  this  subpart  provided  that 
the  vessels  are  used  exclusivelv  for 
training  youths  in  boating,  seamanship, 
and  navigation  skills. 


(b)  Vessel  owners  or  operators  luu'^t 
submit  a  written  request  for  exempt n in 
to  the  Officer  in  Charge.  Marine 
Inspection  of  the  Marino  Inspection 
Zone  in  whit.h  the  vess<l.normally 
operates  Thooxemptinn  request  must 
provide  the  vessel  nan:o.  the  vessel 
identification  number,  and  evidence 
that  the  organization  and  the  vessel 
meet  the  critona  .sot  forth  in  paragr.ijih 
(a)  of  this  section 

§2.10-10    Waivers. 

The  Coinjii.indant  (G-MP)  will  u..i\o 
collection  nf  vessel  inspection  fees  in 
this  subpart  for  a  Federally-owned  ur 
operated  vessel  if  the  foe  would  bo 
directly  paid  by  an  agency  acting  as  the 
vessel  owner  using  Fedoral  appropriated 
hinds.- By  October  1  of  each  year. 
Federal  agencies  shall  provide 
Commandant  (G-MP)  with  a  list  of  ti;o 
names  and  vessel  identification 
numbers  of  vessels  for  which  a  fee 
waiver  is  requested 

§2.10-20    General  requirements. 

(a)  Unless  otherwise  specified.  \o»ol 
owners  must  pay  the  fiios  required  1a 
this  subpart  before  inspection  or 
e.xamination  services  are  provided 

(b)  Fees  required  by  this  subpart  i;njst 
be  paid  in  U.S.  currency  hv  check  ur 
money  order,  drawn  on  a  U.S.  bank,  .uul 
made  payaiil.  to  the  I '  .S  Treasurv 

(c)  All  payments  must  be 
accompanied  by  the  ves,sel  name  aiid  its 
vessel  identification  number. 

(d)  Unless  otherwise  specified,  foi-s 
required  by  this  subpart  must  be  mailed 
to  the  following  address.  I'SCG 
Inspection  Fe(!S.  PO  Box  105663. 
Atlanta.  GA  30348-56H:j 

(e)  For  purposes  of  this  subpart,  the 
address  for  Commandant  (G-MP)  is 
Commandant  (G-MP),  United  Stares 
Coast  Guard.  2100  Second  Street  S  W  . 
Washington.  DC  20593-0001. 

(f)  Information  concerning  a  vessel's 
user  fee  anniv  orsarv  date  mav  be 
obtained  from  any  Coast  Guard  Marino 
.Safetv  or  Marine  Inspection  Office 

§2.10-25    Definitions. 

The  following  definitions  applv  to 
this  subpart: 

Drill  ship  MODI '  nwans  a  mobile 
offshore  drilling  unit  with  a  ship  sli.ijjo 
displacement  hull  intended  for 
operation  in  the  floating  (.(mdition 

Freieht  bn.-f^n  means  a  non-self- 
propelled  v<!ssel  carrying  freight  fur 
hire. 

Freight  ship  moans  a  self-propelled 
freight  vess<d. 

Freight  ves^rl  means  a  motor  vesst  !  of 
more  than  15  gross  tons  that  carries 
freight  for  hire,  except  an  occanogra;  hie 
research  ve>s>  j  or  an  offshore  siipj)! . 
» "ssel 
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Industrial  vessel  means  a  vessel 
u  hich.  by  reason  of  its  special  outfit, 
purpose,  design,  or  function  engages  in 
o'rtain  industrial  ventures.  For  the 
purposes  of  this  subpart,  this 
<  lassification  includes  such  vessels  as 
dredges,  cable  layers,  derrick  barges, 
and  construction  and  wrecking  barges, 
but  does  not  include  vessels  which 
carrv  passengers  or  freight  for  hire. 
OSVs.  oceanographic  research  vessels, 
or  vessels  engaged  in  the  fisheries. 

Lijuefied  gas  tankship  means  a  self- 
propelled  vessel  equipped  with  cargo 
tanks  primarily  designed  to  carry 
liquefied  or  compressed  gases  in  bulk. 

Mobile  offshore  drilling  unit  (MODI  'I 
means  a  vessel  capable  of  engaging  in 
drilling  operations  for  the  exploration  or 
exploitation  of  subsea  resources  that  is. 
seagoing  and  300  or  more  gross  tons  and 
self-propelled  by  machinerv ■;  Seagoing 
and  100  or  more  gross  tons  and  non-self- 
propelled,  or  more  than  65  feet  in  length 
and  propelled  by  steam. 

Sautical  school  vessel  means  a  vessel 
operated  by  or  in  connection  with  a 
nautical  school  or  an  educational 
institution  under  section  13  of  the  Coast 
Guard  Authorization  Act  of  1986.  Public 
Law  99-640 

Oceanographic  research  vessel  means 
d  vessel  that  is  being  employed  only  in 
instruction  in  oceanography  or 
limnology,  or  both,  or  only  in 
oceanographic  or  limnological  research, 
including  those  studies  about  the  sea 
such  as  seismic,  gravity  meter,  and 
magnetic  exploration  and  other  marinr 
geophysical  or  geological  surveys, 
atmospheric  research,  and  biological 
research. 

Offshore  supply  vessel  means  a  motor 
vessel  that  is  of  at  least  15  gross  tons 
and  less  than  500  gross  tons,  and  that 
regularly  carries  goods,  supplies, 
individuals  in  addition  to  the  crew,  and 
equipment  in  support  of  exploration, 
exploitation,  or  production  of  offshore 
mineral  or  energy  resources. 

Passenger  barge  means  a  non-self- 
propelled  passenger  vessel,  including  a 
prison  barge  or  a  barge  which  carries 
occupied  recreational  vehicles 

Passenger  ship  means  a  self-propelled 
()assenger  vessel 

Passenger  vessel  means  a  \ cssel  of  nf 
least  100  gross  tons: 

(1)  Carrying  more  than  1.1  passengers. 
including  at  least  one  passenger  for  hire, 

(2)  That  is  chartered  and  carrying 
more  than  12  passengers;  or 


(3)  That  is  a  submersible  vessel 
carrying  at  least  one  passenger  for  hire 

Sailing  school  vessel  means  a  vessel 
of  less  than  500  gross  tons,  carrying 
more  than  6  individuals  who  are  sailing 
school  instnittors  or  sailing  school 
students,  principally  equipped  for 
propulsion  by  sail  even  if  the  vessel  has 
an  auxilian,'  means  of  propulsion,  and 
ow  ned  or  demise  chartered  and 
operated  by  a  qualified  organization 
during  such  times  as  the  vessel  is 
operated  exclusively  for  the  purposes  of 
sailing  instruction 

Sea-going  towing  vessel  means  a  sea- 
going commercial  vessel  engaged  in  or 
intending  to  engage  in  the  service  of 
pulling,  pushing  or  hauling  alongside, 
or  any  combination  of  pulling,  pushing 
or  hauling  alongside. 

Self-elevating  MODI' means  a  mobile 
offshore  drilling  unit  with  movable  legs 
capable  of  raising  its  hull  above  the 
surface  of  the  sea. 

Semi-submersible  MODI]  means  a 
mobile  offshore  drilling  unit  with  the 
main  deck  connected  to  an  underwater 
hull  by  columns  or  caissons,  that  is 
intended  for  drilling  operations  in  the 
floating  condition 

Small  passenger  vessel  means  a  vessel 
of  less  than  100  gross  tons: 

(1)  Carrying  more  than  6  passengers, 
including  at  least  one  passenger  for  hire; 

(2)  That  is  chartered  with  the  crew 
provided  or  specified  by  the  owner  or 
the  owner's  representative  and  carrying 
more  than  6  passengers, 

(3)  That  is  chartered  with  no  crew 
provided  or  specified  by  the  owner  or 
the  owner's  representative  and  carrying 
more  than  12  passengers,  or 

(4)  That  is  a  submersible  vessel 
carrying  at  least  one  passenger  for  hire 

Submersible  MODI' means  a  mobile 
offshore  drilling  unit  intended  for 
drilling  operations  in  the  bottom- 
bearing  condition,  having  the  main  deck 
connected  to  an  underwater  hull  or 
pontoons  by  way  of  columns  or 
caissons. 

Submersible  vessel  meiuis  a  vessel 
that  is  capable  of  operating  below  th'e 
surface  of  the  water 

Tank  barge  means  any  tank  vessel  not 
equipped  with  means  of  propulsion 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue 

Tankship  means  any  tank  vessel 
propelled  by  power  or  sail,  including  an 
integrated  tug  and  barge  designed  to 


operate  together  only  in  the  pushing 
mode 

(  siT  fee  anniversary-  date  means  the 
dat«!  on  which  a  vessel's  annual 
inspection  fee  is  due  each  year  Onr  •• 
established  by  the  Coast  Guard,  a 
vessel's  u.ser  fee  anniversary  date 
remains  fixed  for  as  long  as  the  vessel 
remains  in  service  .  . 

I't'sse/  identification  nunibrr  (VIN) 
means  a  U.S.  official  number,  a  number 
assigned  by  a  State,  a  number  assigned 
by  the  Coast  Guard,  or  a  Lloyd's  R(?gister 
of  Shipping  identification  number 
issued  to  a  U.S.  or  foreign  commerci.ii 
vessel  for  purposes  of  vessel 
identification.  For  U  S.  vessels.  VIN 
means  the  number  listed  on  the 
Certificate  of  Inspection.  For  foreign 
vessels,  VIN  means  either  the  Lloyd's 
Register  of  Shipping  identification 
number  or  the  number  assigned  by  tiie 
Coast  Guard. 

§  2.10-101    Annual  vessel  Inspection  fee. 

(a)(1)  Unless  otherwise  provided  h\ 
this  subpart,  each  vessel  required  to 
have  a  Certificate  of  Inspection  is 
subject  to  the  annual  vessel  inspection 
fee  listird  in  Table  2  10-101  for  its  vessel 
cat(!gory 

(2)  A  vessel  certificated  for  more  than 
one  service  must  pay  only  the  higher  ol 
the  two  applicable  tees  in  Table  2  10- 
101  of  this  section. 

(b)  The  vessel  owner  or  operator  imist 
pay  the  annual  vessel  inspection  fee 
each  year  on  or  before  the.vessels  user 
fee  anniversary  date,  unless  the  fee  has 
been  prepaid  under  §2  10-103  of  this 
subpart 

(c)  Payment  of  the  annual  vessel 
inspection  fee  entitles  a  vessel  to  all 
inspection  services  related  to 
f;ompliance  with  its  Certificate  of 
Inspection,  including  but  not  limited  to 
the  inspection  for  renewal  of  the 
Certificate  of  Inspection,  reinspections 
(midperiod  inspections),  hull  (drydock) 
inspections,  deficiency  inspections. 
dainag(!  .surveys,  repair  and 
modification  inspections,  change  in 
vessel  service  inspections,  permit  to 
proceed  inspections,  drydock  extensirii; 
inspections,  and  all  inspections 
required  for  the  issuance  of 
internaticmal  certificates. 

(d)  Kntitlement  to  inspection  services 
for  the  current  year  remains  with  the 
vf^ssel  if  it  is  sold.  The  entitlement  In 
inspection  s(!rvices  may  not  be 
transferred  to  anv  other  vessel 


TABLE  2.1 0-1 01. -ANNUAL  VESSEL  INSPECTION  FEES  FOR  U.S.  AND  FOREIGN  VESSELS  REQ' 

Inspection 


UIRING  A  CERTIf  ICATE  OF 


Any  inspected  vessel  not  listed  in  this  table  

Freight  Barges: 

Length  not  greater  than  150  feet  

More  than  150  feet  txjt  not  more  than  300  feet ..."''". 

More  than  300  feet 

Freight  Ships: 

Length  not  greater  than  100  feet  

More  than  100  feet  but  no  more  than  300  feet ...'''"' 

More  than  300  feet ' ' 

Industrial  Vessels: 

Length  not  greater  than  200  feet  

More  than  200  feet  H"!l".! 

Mobile  Offshore  Drilling  Units  (MODUs): 

Drill  ship  MODUs 

Submersible  MODUs ""' 

Self-elevating  MODUs  ".'".."!!.!!!1"!!!.."!"!.! 

Semi-submersible  MODUs !..!!!".."!!!! 

Nautical  School  Vessels: 

Length  not  greater  than  100  feet  

More  than  100  feet  but  not  more  than  200  feet '.'. 

More  than  200  feet  " 

Oceanographic  Research  Vessels: 

Length  not  greater  than  170  feet  

More  than  170  feet  but  not  more  than  240  feet  ....!!!!!.. 

More  than  240  feet  

Offshore  Supply  Vessels: 

Length  not  greater  than  140  feet  

More  than  140  feet  '.""'.' 

Offshore  Supply  Vessels:  Alternate  Reinspection  Program' 

Length  not  greater-than  140  feel  

More  than  140  feet ......""!! 

Passenger  Barges: 

Less  than  1 00  gross  tons  and: 

Certified  for  fewer  than  150  passengers  7. 

Certified  for  150  or  more  passengers  

100  gross  tons  or  more  and: 

Certified  for  fewer  than  150  passengers 

Certified  for  150  or  more  passengers  

Passenger  Ships: 

Length  not  greater  than  250  feet: 

Certified  for  fewer  than  150  passengers 

Certified  for  150  or  more  passengers  

More  than  250  feet  but  not  more  than  350  feet 

More  than  350  feet  but  not  more  than  450  feet 

More  than  450  feet   

Sailing  School  Vessels:  ' 

Length  not  greater  than  30  feet  

More  than  30  feet  but  not  more  than  65  feet 

More  than  65  feet 

Sea-going  Towing  Vessels 
Small  Passenger  Vessels. 

DUKW  vessels 

Hydrojet  boats    

All  other  small  passenger  vessels. 

Length  not  greater  than  30  feet  

More  than  30  feel  but  not  more  than  54  feet  

More  than  54  feet  but  not  more  than  65  feet  

More  than  65  feet  but  not  more  than  130  feet  

More  tnan  130  feet  but  not  more  than  160  feet:. 

Certified  for  fewer  than  150  passengers  

Certified  for  150  or  more  passengers  

More  than  160  feet  

Tank  Barges    

Tankships. 

Length  not  greater  than  100  feet    

More  than  100  feet  but  not  more  than  300  feet  

More  than  300  feet  

Liquefied  Gas  Tankships  ".. 


ov\r.fcos'n?.an^o:?^e??n'^"a^S.''M^^  '^  ""  °"''°'^  ^.pp,.  Vessels  .  con„ngen,  .pc-  ,ne  vessel's  co^:,.ueO  accep.a.:e 


81,030 

495 
610 
955 

1,425 
1.870 
5.410 

1,435 
2,550 

6,710 
4,695 
4.695 
8.050 

835 
1.450 
'.205 

840 
1.980 
3.610 

1,135 
1.470 

940 
1.260 


825 
1.110 

2.215 
2.525 


3.600 

•1,050 

,   5.330 

6.835 

14.650 

530 

560 

980 

?.91& 

450 
470 

545 
670 
750 
975 

1,215 

2.585 

2585 

500 

1.295 

2.310 

5.805 

12.120 
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§  2.10-105    Prepayment  of  annual  vessel 
inspactton  fees. 

(a)  Vessel  owners  may  prepay  the 
annual  vessel  inspection  fee  for  any 
period  of  not  less  than  three  years,  and 
not  more  than  the  design  life  or 
remaining  expected  service  life  of  the 
vessel. 

(b)  To  prepay  the  annual  vessel 
iiispe<;tion  fee  for  a  period  of  three  or 
more  years,  the  owner  must  submit  a 
written  request  to  Commandant  (G-MF') 
specifying  the  vessel  identification 
number  and  the  period  for  which 
prepayment  is  to  be  made. 

(c :)  The  total  of  the  annual  fees  for  the 
requested  prepayment  period  will  be 
discounted  to  its  net  present  value  using 
the  following  formula: 


pv  =  X 


Ro(U;r) 


,=0     (l  +  i) 
Where: 
PV  is  the  Present  Value  of  the  series  of 

annual  user  fees  to  be  prepaid  (the 

net  amount  to  be  prepaid) 
R<.  is  the  published  user  fee  of  the  vessel 
i  is  the  interest  rate  for  10-year  Treasury 

notes  at  the  time  of  prepayment 

calculation 
7t  is  the  rate  of  inflation  (based  on 

projected  military  personnel  costs 

at  the  time  of  prepayment 

calculation) 
n  is  the  total  number  of  years  to  be 

prepaid 
I  is  the  number  of  years  after 

prepayment  of  the  fee,  for  each 

annual  increment  (t=0, 1.  2.  3  ...  n) 

(d)  When  the  annual  vessel  inspection 
fee  has  been  prepaid,  the  entitlement  to 
inspection  services  for  the  prepayment 
period  attaches  to  the  vessel  and 
remains  with  the  vessel  if  it  is  sold.  The 
entitlement  to  inspection  services  may 
not  be  transferred  to  any  other  vessel. 

(e)  If  a  vessel  is  removed  from  Coast 
Guard  certification  and  the  vessel  owner 
surrenders  the  vessel's  Certiftcate  of 
Inspection,  the  owner  may  request  a 
refimd  of  the  remaining  prepayment 
amount.  The  annual  vessel  inspection 
fee  will  not  be  refunded  for  the  year  in 
which  the  Certificate  of  Inspection  is 
surrendered.  The  request  for  refund 


must  be  submitted  to  the  Officer  in 
Charge,  Marine  Inspection  to  whom  the 
Cerfificafe  of  Inspection  is  surrendered. 

§2.10-115    Changes  In  vessel  service. 

(a)  If  a  vessel  certificated  for  a  single 
servi<,e  changf;s  service,  *he  annual 
vessel  inspection  fee  is  nut  adjusted 
during  the  year  in  which  a  change  in 
service  occurs.  The  annual  vessel 
inspection  fee  for  the  new  vessel 
category  is  payable  on  the  vessel's  user 
fee  anniversary  date  immediately 
following  the  date  of  the  change  in 
service. 

(b)  If  a  change  in  service  occurs  and 
the  annual  vessel  inspection  fee  has 
been  prepaid,  Conamandant  (G-MP)  will 
recalculate  the  prepayment  amount 
based  on  the  new  vessel  category  and 
advise  the  owner  of  available 
prepayment  options. 

§2.10-120    Overseas  inspection  and 
examination  fees. 

(a)  In  addition  to  any  other  fee 
required  by  this  subpart,  an  overseas 
inspection  and  e.xamination  fee  of 
$4,585  must  be  paid  for  each  vessel 
inspection  and  examination  conducted 
outside  the  United  States  and  its 
territories.  This  fee  does  not  apply  to 
vessel  inspections  and  examinations 
conducted  in  Canada,  Mexico,  or  the 
British  Virgin  Islands. 

(b)  The  overseas  inspection  and 
examination  fee  for  each  vessel  must 
accompany  each  request  to  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  for  an  overseas  inspection  or 
examination. 

§2.10-125    Fees  for  examination  of  foreign 
tankships. 

Each  foreign  tankship  of  a  country 
party  to  the  International  Convention  for 
the  Safety  of  Life  at  Sea,  1974  as 
amended,  must  pay: 

(a)  For  examination  for  the  issuance  of 
a  Letter  of  Compliance  under  §  2.01- 
C(a){2)(i)  of  this  part,  or  examination  for 
the  annual  endorsement  to  a  Letter  ot 
Compliance,  a  fee  of  SI. 100. 

(b)  For  examination  for  the  issuanci' 
of  a  Tank  Vessel  E.xamination  Lettfir 
under  S2.01-t.(a)(3)  of  this  part,  a  f«»c  of 
SI.  100. 


§2.10-130    Fees  for  examination  of  foreign 
mobile  offshore  drilling  units. 

Lach  foreign  mobile  offshore  drilling 
unit  must  pay: 

(a)  For  examination  for  the  issuanc  e  of 
a  LiUter  of  Compliance  indicating 
compliance  with  the  design  and 
equipment  standards  of  either  the 
d(jcumenting  nation  or  the  International 
Maritime  Organization  Code  for 
f Construction  and  Equipment  of  Mobile 
Offshore  Drilling  Units,  a  fee  of  SI, 830. 

(1))  For  examination  for  the  issuance 
of  a  Letter  of  Compliance  indicating 
compliance  with  the  design  and 
equipment  standards  of  46  CFR  part 
108,  the  inspection  fee  listed  in  Table 
2.10-101  of  this  subpart  for  the  same 
type  of  mobile  offshore  drilling  unit 

§2.10-135    Penalties. 

(a)  A  vessel  owner  or  operator  who 
fails  to  pay  a  fee  or  charge  established 
under  this  subpart  is  liable  to  the  Unitetl 
States  Government  for  a  civil  penalty  of 
not  more  than  $5,000  for  each  violation. 

(b)  In  addition  to  the  fees  establish(!d 
in  this  subpart,  the  Coast  Guard  may 
recover  collection  and  enforcement 
costs  associated  with  delinquent 
payments  of.  or  failure  to  pay.  a  im\ 
Coast  Guard  inspection  and 
e.xamination  services  may  also  be 
withheld  pending  payment  of 
outstanding  fees  owed  to  the  Coast 
Guard  for  inspection  and  examination 
services  provided. 

(c)  Each  District  Commander  or 
Officer  in  Charge  Marine  Inspection 
may  request  the  Secretary  of  the 
Tre^isury.  or  the  authorized 
representative  thereof,  to  withhold  or 
revoke  the  clearance  required  by  4fi 
U.S.C.  app.  91  of  a  vessel  for  which  a 
fee  or  charge  established  under  this  p<irt 
has  not  been  paid  or  until  a  Inrntl  is 
posted  for  the  payment. 

Datorl:  March  2.  lOO.-i, 
A.E.  Henn. 

I'/'rc  Admiral.  U.S.  Coast  Guard  A(  ting 

CJinininndnnt. 

IFK  l)or.  9'>-r.o:t-»  Filed  .VlO-y.'i;  8:4.=i  iiiiil 
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DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  {Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 


Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Government-to-Government  Compact 
for  Regulation  of  Class  III  Gaming 
Between  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon 
and  the  State  of  Oregon,  which  was 
executed  on  January  6.  1995. 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT* 

George  T  Skibine.  Director.  Indian 
Gaming  Mimagement  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202) 219-4068. 

nated;  March  f>.  1995. 
Ada  E.  Deer. 

Assistant  SvcrHciry — Iiiclian  Affairs. 
|FR  D(K  .  05-6412  Filed  3-10-05;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  12 

[CGD  91-212J 

RIN2115-AD93 

National  Driver  Register  and  Criminal 
Record  Review  in  Issuing  Licenses, 
Certificates  of  Registry,  or  Merchant 
Mariner's  Documents 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
regulations  to  implement  the  provisions 
of  the  Oil  Pollution  Act  of  1990  (OPA 
90)  that  permit  it  to  review  information 
from  the  National  Driver  Register  on  an 
applicant  prior  to  issuing  or  renewing  a 
license,  certificate  of  registry  (COR),  or 
merchant  mariner's  document  (MMD). 
This  proposal  also  addresses  OPA  90 
provisions  that  permit  the  Coast  Guard 
to  review  the  criminal  records  of 
applicants  prior  to  issuing  a  license. 
COR  or  MMD.  In  addition,  it  proposes 
regulations  that  permit  criminal  record 
checks  of  any  individual  applying  for  a 
raise  in  grade  of  a  Ucense  or  COR;  a 
renewal  of  a  Hcense,  COR,  or  MMD;  or 
an  endorsement  of  an  MMD  with  a  new 
e.xpiration  date.  The  proposed 
rulemaking  will  provide  the  Coast 
Guard  an  opportunity  to  identify  an 
applicant  who  has  been  convicted  of 
certain  motor  vehicle  offenses  or 
convicted  of  certain  serious  crimes. 
DATES:  Comments  must  be  received  on 
or  before  June  12,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-212). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  col  lection-of-in  formation 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street  N\V.. 
Washington.  IX:  20503,  Attn.:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  emd  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  \V.  Cratty.  Project  Manager,  Oil 
Pollution  Act  (OPA  90)  Staff,  (202)  267- 
6740.  This  telephone  records  messages 
on  a  24-hour  basis. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  91-212)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  documents  and  attachments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  public  meeting  would 
be  beneficial.  If  the  Coast  Guard 
determines  that  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
meeting  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  James  W. 
Cratty,  Project  Manager,  OPA  90  Staff, 
and  Ms.  Jacqueline  Sullivan,  Project 
Counsel,  Office  of  the  Chief  Counsel  (G- 
LRA). 

Background  and  Purpose 

I.  General 

Under  the  authority  of  46  U.S.C.  7101, 
the  Coast  Guard  issues  licenses  to 
qualified  officers  such  as  masters, 
mates,  pilots,  engineers,  operators,  and 
radio  officers.  It  also  issues  certificates 
of  registry- (CORs)  to  qualified  staff 
officers  such  as  pursers,  medical 
doctors,  and  professional  nurses. 

The  Coast  Guard  issues  merchant 
mariner's  documents  (MMDs),  with 
certain  exceptions  described  in  46 
U.S.C.  8701,  to  vessel  personnel  for 
service  aboard  U.S.  flag  merchant 
vessels  of  more  than  100  gross  tons 
which  operate  on  waters  other  than 
rivers  and  lakes.  The  MMD  serves  as  a 
certificate  of  identification  and 


qualification,  authorizing  work  in 
different  capacities  on  deck  and  in  the 
engine  and  steward's  departments.  The 
MMD,  with  an  appropriate 
endorsement,  is  also  the  credential 
issued  to  qualified  tankermen.  Many 
merchant  mariners  who  hold  licenses 
and  CORs  also  hold  MMDs. 

All  licensing  and  documentation 
transactions  are  processed  at  Coast 
Guard  Regional  Examination  Centers 
(RECs)  exercising  the  authority  of  the 
Officer  in  Charge,  Marine  Inspection 
(OCMIs). 

Sections  4101  (a)  and  (b)  and  section 
4102(e)  of  the  Oil  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L.  101-380)  amend  46 
U.S.C.  7101.  7302.  and  7109. 
respectively,  to  authorize  the  Coast 
Guard  to  conduct  criminal  record 
checks  of  any  individual  applying  for  a 
license.  COR.  or  MMD;  for  a  raise  in 
grade  of  a  license  or  COR;  for  a  renewal 
of  a  license,  COR,  or  MMD;  or  for  an 
endorsement  of  an  MMD  with  a  new 
expiration  date.  Individuals  with 
criminal  records  may  be  unsuitable 
candidates  for  a  license,  COR.  or  MMD 
because  they  may  present  a  risk  to 
passengers,  fellow  crew  members,  or  the 
safe  operation  of  a  vessel. 

As  amended,  46  U.S.C.  7101  and  7302 
prohibit  the  Coast  Guard  from  issuing  a 
license,  COR.  or  MMD  to  an  applicant 
unless  the  applicant  makes  available  to 
the  Coast  Guard  any  information 
contained  in  the  National  Driver 
Register  (NDR)  related  to  an  offense 
committed  by  the  applicant  that  is 
described  in  sections  205(a)(3)  (A)  or  (B) 
of  the  National  Driver  Register  Act  of 
1982  (23  U.S.C.  401  note).  These 
offenses  are:  operation  of  a  motor 
vehicle  under  the  influence  of,  or  while 
impaired  by,  alcohol  or  a  controlled 
substance;  and  any  traffic  violation(s) 
arising  in  connection  with  a  fatal  traffic 
accident,  reckless  driving,  or  racing  on 
the  highways. 

Although  an  individual's  motor 
vehicle  record  is  not  directly  related  to 
his  or  her  maritime  career,  a  record  of 
alcohol  or  drug-related,  or  other  motor 
vehicle  offenses  as  specified  in  sections 
205(a)(3)  (A)  and  (B)  of  the  NDR  Act  of 
1982,  indicates  that  the  individual  may 
have  a  disregard  for  his  or  her  own 
safety  or  the  safety  of  others  and 
therefore  may  not  be  suitable  for 
maritime  employment. 

Section  4105(b)  of  OPA  90  amends  23 
U.S.C.  401  note,  to  require  the  Coast 
Guard  to  make  the  information  received 
from  the  NDR  available  to  the  applicant 
for  review  and  written  comment  before 
the  Coast  Guard  uses  this  information  as 
a  basis  for  denying,  suspending, 
revoking,  or  taking  other  action  on  that 
individual's  license.  COR.  or  MMD. 


Before  Congress  enacted  OPA  90,  an 
individual  who  applied  for  a  hcense. 
COR,  or  MMD  was  not  required  to 
provide  the  Coast  Guard  with  NDR 
information.  However,  an  applicant  for 
a  license  or  COR  was  asked  on  the 
application  form  if  he  or  she  had  been 
convicted  of  any  offense(s)  other  than 
minor  traffic  violation(s).  Information 
provided  by  the  applicant  regarding 
conviction(s)  for  other  than  minor  traffic 
violation(s).  including  Driving  Under 
the  Influence  (DUI)  or  Driving  While 
Intoxicated  (DWI),  was  used  to  evaluate 
the  apphcant's  qualifications  to  hold  a 
license  or  COR. 

2.  Criminal  Record  Review  Under 
Current  Regulations 


a.  Licenses  and  CORs 

The  current  regulations  at  46  CFR 
10.205.  "Requirements  for  original 
licenses  and  certificates  of  registry," 
require  the  applicant  to  have  his  or  her 
fingerprints  taken  during  the 
application  process.  The  Coast  Guard 
uses  the  fingerprints  to  determine  if  a 
criminal  record  exists  for  the  individual. 
Section  10.205(f)(2)  authorizes  the 
OCMI  to  reject  an  appfication  if  the 
criminal  record  check,  or  other 
information,  indicates  that  an 
applicant's  habits  of  Hfeend  character 
are  such  that  the  applicant  cannot  be 
entrusted  with  the  duties  and 
responsibilities  associated  with  a 
license  or  COR.  The  OCMI  notifies  the 
applicant  of  the  reason(s)  for 
disapproval. 

Section  10.205(f)(4)  indicates  that,  in 
the  event  a  license  or  COR  has  been 
issued  before  adverse  information  on 
the  applicant's  character  or  habits  of 
life,  or  information  indicating  that  the 
application  is  false  or  incomplete,  is 
obtained  the  OCMI  may  notify  the 
individual  that  the  license  or  COR  is 
null  and  void  and  direct  the  holder  to 
return  the  license  or  certificate  to  the 
OCMI. 

Under  46  CFR  10.209,  "Requirements 
for  renewal  of  a  license,"  each  renewal 
applicant  must  use  a  standard  form 
furnished  by  the  Coast  Guard.  The  form 
asks  the  applicant  to  identify  any 
criminal  convictions  or  history  of  drug 
use.  Under  §  10.209(b),  an  applicant 
may  not  have  his  or  her  license  renewed 
if  facts  which  would  render  a  renewal 
improper  have  come  to  the  Coast 
Guard's  attention. 

The  Coast  Guard  currently  performs  a 
license  renewal  criminal  record  check 
when  an  individual  has  identified  a 
conviction  or  drug  use  on  the 
application.  In  addition,  the  Coast 
Guard  performs  a  criminal  record  check 
on  applicants  for  renewal  whom  it 


suspects  have  criminal  records  or  a 
history  of  drug  use.  The  Conference 
Report  on  OPA  90  (H.R.  Conf  Rep.  No. 
101-653)  recognizes  these  existing  Coast 
Guard  procedures. 

Related  regulations  in  46  CFR  part  10, 
"Requirements  for  raise  of  grade  of  a 
license"  {§  10.207)  and  "Issuance  of 
duplicate  of  license  or  certificate  of 
registry"  (§  10.219),  currently  do  not 
address  criminal  record  checks. 

b.  Merchant  Mariner's  Documents 

The  regulations  contained  at  46  CFR 
part  12,  "Certification  of  Seamen,"  do 
not  address  fingerprinting  an  applicant 
for  an  MMD  specifically  for  a  criminal 
record  check;  however,  under  existing 
practice,  the  Coast  Guard  fingerprints  an 
individual  applying  for  his  or  her 
original  MMD  and  performs  a  criminal 
record  check  on  the  applicant.  The 
Coast  Guard  does  not  fingerprint  and 
check  the  criminal  record  of  a  person 
obtaining  a  duplicate  MMD  or  an 
additional  MMD  endorsement. 

Under  law  existing  prior  to  OPA  90, 
the  Coast  Guard  was  not  required  to 
consider  the  character  and  habits  of  life 
of  an  applicant  for  an  MMD  as  it  was  for 
licenses  and  CORs.  The  only  specific 
statutory  provision  concerning 
dangerous  drug  use  or  criminal 
convictions  authorized  the  Coast  Guard 
to  deny  an  MMD  to  au  applicant 
convicted  for  a  dangerous  drug  offense 
within  10  years  prior  to  the  date  of 
apphcation  (46  U.S.C.  7503).  The  Coast 
Guard  may  also  deny  an  MMD  to  a 
person  who  has  ever  used  or  has  ever 
t)een  addicted  to  a  dcmgerous  drug 
unless  the  applicant  provides 
satisfactory  proof  that  he  or  she  is 
suitable  for  employment  in  the 
merchant  marine. 

3.  National  Driver  Register  Access 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  the 
Department  of  Transportation  (DOT) 
maintains  the  NDR.  which  is  a 
nationwide  repository  of  information  on 
drivers.  The  NDR  is  part  of  a  voluntary 
cooperative  program  that  assists  State 
motor  vehicle  driver  licensing  agencies 
and  certain  Federal  agencies  in  gaining 
access  to  data  on  an  individual's  motor 
vehicle  driving  record.  The  NDR  Act  of 
1982  prohibits  the  use  of  information  in 
the  NDR  that  is  more  than  3  years  old, 
unless  that  information  relates  to  a 
current  suspension  or  revocation  of  the 
individual's  license  to  operate  a  motor 
vehicle. 

At  present,  access  to  the  NDR  must  be 
made  through  participating  States.  DOT 
has  proposed  legislation  to  amend 
section  307  of  the  NDR  Act  of  1982  to 
allow  direct  NDR  access  by  Federal 


agencies.  If  the  proposed  legislation  is 
enacted,  the  Coast  Guard  intends  to 
adopt  the  direct  access  methodology. 

Discussion  of  Proposed  Rules 

In  the  discussion  of  the  proposeO 
rules,  and  the  proposed  rules 
themselves,  the  procedures  incident  to  a 
criminal  record  check  and  those 
incident  to  obtaining  information  from 
the  National  Driver  Register  are  treated 
separately.  Although  there  are 
differences,  the  basic  structure  is  the 
same:  an  applicant  provides  the  Coast 
Guard  with  the  means  of  searching  a 
data  base  and  the  Coast  Guard  evaluates 
the  information  received  to  determine 
whether  there  is  reason  to  deny  a 
license,  COR,  or  MMD  to  the  applicant. 
The  decision  is  based  on  the  nature  of 
the  incidents  reported,  the  number  of 
incidents,  and  when  the  incident 
occurred.  The  Coast  Guard  is 
considering  whether  the  processing  of 
incidents  reported  under  both  systems 
can  be  consolidated  in  the  final  rule  and 
welcomes  comments  and  suggestions  in 
this  regard. 

1 .  Criminal  Record  Review 

Congress  has  provided  for  new 
requirements  on  all  merchant  mariners 
in  order  to  promote  a  drug  and  alcohol- 
free  maritime  industry.  These 
requirements  focus  on  chemical  testing, 
criminal  record  reviews,  and  NDR 
checks.  The  Coast  Guard  proposes  to 
amend  46  CFR  parts  10  and  12  to  reflect 
its  authority  to  review  the  criminal 
record  of  an  individual  applying  for  a 
license,  COR,  or  MMD.  The  proposed 
rules  would  continue  the  existing 
requirements  concerning  criminal 
record  checks  for  the  issuance  of 
original  licenses  or  CORs  and  extend 
them  to  original  issuance  of  MMDs. 

The  Coast  Guard  also  would  amend 
the  appropriate  sections  of  46  CFR  part 
10  and  12  to  allow  criminal  record 
checks  of  any  individual  applying  for  a 
raise  in  grade  of  a  license  or  COR;  a 
renewal  of  a  license,  COR,  or  MMD;  or 
an  endorsement  of  an  MMD  with  a  new 
expiration  date. 

The  Coast  Guard  believes  that  an 
applicant  who  has  been  convicted  of 
violent  criminal  offenses  or  serious 
property-related  offenses  may  pose  a 
threat  to  ship  personnel,  passengers,  the 
marine  environment,  and  safe  operation 
of  the  ship,  and  should  not  be  given  the 
duties  and  responsibilities  of  a  licensed 
officer  or  holder  of  a  COR  or  an  MMD. 
Life  on  board  a  ship  is  unique  in  that 
the  protections  normally  afforded  the 
public  (i.e.,  law  enforcement)  are  not  as 
readily  available.  Evidence  that  an 
applicant  has  criminal  convictions  mii>;« 
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he  carefully  weighed  by  the  OCMI  to 
ensure  marine  safety. 

In  order  to  provide  specific  guidance 
on  who  has  a  "conviction."  the  Coast 
Guard  proposes  to  define  "conviction" 
to  include  a  finding  of  guilty  by 
judgment  or  plea  by  a  court  of  record  in 
the  United  States.  The  definition  would 
cover  convictions  for  criminal  felonies 
or  misdemeanors  or  for  offenses 
described  in  section  205  of  the  National 
Driver  Register  Act  of  1982  (23  U.S.C. 
401  note).  It  would  also  cover 
expungements,  deferred  adjudications, 
and  other  forms  of  plea  agreements.  An 
expungement  of  a  conviction  would  not 
be  considered  unless  the  expungement 
was  l)ased  upon  a  showing  that  the 
conviction  was  in  error. 

The  tables  in  §§  10.201(h)  and  12.02- 
4(c)  list  minimum  assessment  periods 
after  various  criminal  convictions  before 
which  an  application  will  normally  not 
be  approved  and  the  maximum  periods 
that  a  conviction  will  normally  be 
considered  disqualifying.  The  lists  are 
not  intended  to  be  comprehensive.  They 
include  major  categories  of  criminal 
offenses.  If  an  applicant  has  been 
convicted  of  an  offense  that  does  not 
appear  on  the  list,  the  OCMI  may 
establish  the  assessment  period 
depending  on  the  nature  of  the  crime, 
using  the  list  as  a  guide.  Because 
licensed  officers  and  individuals 
employed  under  CORs  have  greater 
responsibilities  than  MMD  holders, 
additional  categories  of  offenses  have 
been  included  in  Table  10.201(h). 

An  assessment  period  commences 
when  an  applicant  with  a  conviction  is 
no  longer  incarcerated  or  under 
supervised  parole  or  probation.  A 
period  of  unsupervised  parole  or 
probation  would  be  counted  as  part  of 
the  assessment  period.  The  OCMI  will 
consider  successful  completion  of  all 
conditions  of  parole  or  probation  as 
evidence  that  the  applicant  is  suitable 
for  service  in  the  merchant  marine. 

In  all  cases  where  the  application  is 
complete  and  the  applicant  is  required 
to  complete  an  assessment  period  before 
issuance  or  renewal  of  a  merchant 
mariner's  credential,  the  OCMT  would 
notify  the  applicant  in  writing  stating 
the  reason  for  denial  and  explaining  the 
right  to  appeal  and  the  appeal  process 
as  provided  for  in  §  1.03  of  this  chapter. 

There  are  several  purposes  in 
establishing  minimum  and  maximum 
assessment  period  guidelines  in  these 
tables.  The  tables  give  applicants 
specific  notice  that  certain  criminal 
convictions  may  delay  issuance  of 
merchant  mariner's  credentials  and  the 
approximate  length  of  the  delay  they 
can  expect.  Following  a  conviction,  a 
period  of  time  must  elapse  for  the 


individual  to  demonstrate  that  he  or  she 
does  not  present  a  safety  risk  to  fellow 
crew  and  passengers  while  at  sea.  The 
minimum  periods,  as  proposed  in  the 
tables,  are  estimates  of  the  time  required 
to  permit  the  OCMI  to  determine  that, 
despite  the  criminal  conviction,  the 
applicant  may  now  be  entrusted  with 
the  duties  and  responsibilities  of  a 
merchant  mariner.  These  estimates  are 
based  upon  the  nature  of  the  criminal 
conviction,  with  longer  periods  required 
for  convictions  involving  violence  or 
drugs.  The  nature  of  violent  or 
dangerous  drug  convictions  are  such 
that,  for  the  Coast  Guard  to  adequately 
safeguard  the  lives  and  well-being  of 
crew  and  passengers,  it  must  be 
reasonably  confident  that  these  types  of 
offenses  will  not  occur  at  sea. 

In  addition,  a  merchant  mariner  who 
holds  a  Coast  Guard  issued  credential  is 
responsible  for  knowing,  and  following, 
a  large  body  of  maritime  law  and 
regulation,  much  of  it  related  to  safety, 
health  or  environmental  protection. 
Before  issuing  a  credential,  the  Coast 
Guard  must  be  satisfied  that  an 
applicant  will  obey  these  laws  and 
regulations  without  direct  and 
immediate  oversight  by  a  law 
enforcement  agency.  It  would  be 
imprudent,  in  such  circumstances,  to 
issue  a  credential  to  an  applicant  with 
a  criminal  record  without  first  waiting 
beyond  his  or  her  court-ordered 
sentence  to  see  whether  the  applicant 
was  a  trustworthy  and  responsible 
member  of  society  absent  the  constraints 
of  the  criminal  justice  system. 
Recidivism  among  those  with  criminal 
convictions  is  a  legitimate  Coast  Guard 
concern.  The  assessment  periods 
provide  a  basis  for  excluding  from  the 
merchant  marine  those  individuals  who 
may  have  recidivist  tendencies  and  a 
basis  for  concluding  that  these 
tendencies  do  not  exist. 

The  guidelines  in  the  tables  are  also 
intended  to  promote  national  uniformity 
of  results  with  respect  to  review  of 
criminal  convictions  in  the  issuance  of 
merchant  mariner's  credentials.  The 
tables  are  designed  to  provide  guidance 
for  the  OCMI  when  he  or  she  is  faced 
with  an  applicant  who  has  criminal 
convictions.  This  guidance  will  ensure 
that  all  applicants  will  be  treated  fairly 
and  uniformly,  regardless  of  where  they 

app|y- 

The  minimum  assessment  penods 
listed  in  the  tables  represent  the  shortest 
amount  of  time  in  which  the  applicant 
normally  may  demonstrate  that  he  or 
she  is  now  responsible  enough  to  be 
entrusted  with  the  duties  of  a  merchant 
mariner.  If  a  person  applies  before  the 
minimum  assessment  period  for  his  or 
her  conviction  has  elapsed,  then  the 


applicant  must  provide,  as  part  of  the 
application,  compelling  evidence  of 
suitability  for  employment.  Such 
evidence  includes,  but  is  not  limited  to. 
the  following:  proof  of  completion  of  an 
alcohol-  or  drug-abuse  treatment  or 
education  program;  active  membership 
in  a  rehabilitation  or  counseling  group, 
such  as  Alcoholics  Anonymous  or 
Narcotics  Anonymous;  character 
references  from  persons  who  can  attest 
to  the  applicant's  sobriety,  reliability, 
and  suitability  for  employment  in  the 
merchant  marine;  steady  employment; 
or  successful  completion  of  all 
conditions  of  parole  or  probation.  Any 
application  submitted  prior  to  the 
minimum  assessment  period  and  which 
does  not  include  such  additional 
evidence  of  suitability  for  employment 
in  the  merchant  marine  will  be 
considered  incomplete  and  will  not  be 
processed. 

If  a  person  applies  for  a  license,  COR. 
or  MMD  during  the  time  between  the 
minimum  and  maximum  assessment 
periods,  the  OCMI  will  consider  the 
conviction  along  with  other  factors  in 
determining  whether  to  grant  the 
credential.  Normally,  a  single  prior 
conviction  older  than  the  minimum 
assessment  period  would  not  be 
disqualifying  unless  the  OCMI  is  aware 
of  offsetting  factors.  Offsetting  factors 
include  multiple  convictions,  failure  to 
comply  with  court  orders  including 
child  support  orders,  previous  failures 
at  rehabilitation  or  reform,  inability  to 
maintain  steady  employment,  or  any 
connection  between  the  crime  and  the 
safe  operation  of  a  vessel.  If  the  OCMI 
considers  the  applicant  unsuitable  for 
service  in  the  merchant  marine  at  the 
time  of  application,  the  OCMI  may 
disapprove  the  application. 

The  maximum  assessment  periods  in 
the  tables  will  protect  merchant 
mariners  against  arbitrary  imposition  of 
unreasonably  long  assessment  periods. 
Following  the  maximum  assessment 
period,  the  OCMI  may  not  normally 
deny  granting  the  license,  COR  or  MMD. 
However,  if  an  OCMI  considered  a  prior 
criminal  conviction  older  than  the 
maximum  assessment  period  in 
disapproving  an  application,  then  the 
OCMI  would  be  required  to  inform  the 
applicant,  in  writing,  of  the  reasons  for 
the  decision,  including  the  reasons  why 
a  conviction  older  than  the  maximum 
was  still  being  considered.  The  OCMI 
would  also  be  required  to  inform  the 
applicant  of  the  appeal  procedures  that 
apply. 

The  minimum  assessment  period  for 
applicants  writh  multiple  convictions, 
whether  at  a  single  trial  or  separate 
trials,  would  be  the  longest  minimum 
from  among  those  listed  in  the  tables  for 


the  applicant's  convictions.  However, 
convictions  of  multiple  offenses, 
whether  at  a  single  trial  or  separate 
trials,  may  be  sufficient  evidence  that 
the  applicant  is  not  suitable  for  service 
in  the  merchant  marine  and  may  lead 
the  OCMI  to  deny  the  application  after 
the  minimum  assessment  period  and,  in 
extraordinary  cases,  even  after  the 
maximum  period  in  the  tables  has 
expired. 

A  mariner  who  already  holds  a 
license,  COR,  or  MMD  and  who  has 
been  convicted  of  a  drug  offense(s)  and 
who  applies  for  reissue  of  that 
credential  with  a  new  expiration  dale 
including  a  renewal,  raise  of  grade,  or 
endorsement  may  have  his  or  her 
application  withheld.  The  OCMI  will 
then  take  appropriate  action  under  the 
marine  investigation  regulations  for 
personnel  actions  which  appear  in  46 
CFRpartS. 

The  Coast  Guard  solicits  comments  on 
the  appropriateness  of  the  criminal 
offense  categories  and  assessment 
periods  contained  in  Tables  10.201(h) 
and  12.02-4(c).  The  Coast  Guard  also 
solicits  comments  on  the  factors  to  be 
considered  in  determining  suitability  for 
service  in  the  merchant  marine 
contained  in  10.201{j)  and  12.12.02- 
4(e). 

2  National  Driver  Register  Access 

The  Oil  Pollution  Act  of  1990  (Pub.  L. 
101-380)  amended  46  U.S.C.  7101  and 
7302  to  prohibit  issuance  of  merchant 
mariner's  credentials  unless  applicants 
make  available  information  from  the 
NDR.  The  conference  report  states:  "The 
purpose  of  this  section  *  •  •  is  to 
ensure  that  the  Coast  Guard  can  identify 
vessel  personnel  with  motor  vehicle 
offenses  related  to  the  use  of  alcohol 
and  drugs.  Abuse  of  these  substances 
may  evince  possible  unsafe  vessel 
operations,  leading  to  additional 
accidents  and  oil  spills."  (House  Conf. 
Rep.  No.  101-653,  p.  128).  The  Coast 
Guard  proposes  to  amend  46  CFR  parts 
10  and  12  to  require  an  applicant  for  a 
merchant  mariner's  credential  to  make 
available  to  the  Coast  Guard,  at  the  time 
of  making  an  application,  the 
information  identified  in  section 
205(a)(3)  (A)  or  (B)  of  the  NDR  Act 
concerning  his  or  her  driving  record. 
The  applicant  would  be  required  to 
submit  a  pre-printed  written  consent 
form  to  the  Coast  Guard  along  with  the 
application  package.  The  OCMI  would 
obtain  checks  of  the  NDR.  The  OCMI 
would  not  issue  a  license,  COR,  or  MMD 
until  it  had  received  and  reviewed  the 
NDR  report. 

The  NDR  report  contains  basic 
descriptive  data  about  an  individual,  the 
current  status  of  an  individual's  license 


to  operate  a  motor  vehicle,  and  an 
indication  that  a  State  may  hold  records 
regarding  criminal  or  administrative 
action  taken  against  an  individual's 
license  to  operate  a  motor  vehicle.  The 
NDR  report  does  not  describe  the 
substantive  offense  that  forms  the  basis 
for  a  State's  license  action.  The 
information  required  by  section 
205(a)(3)  (A)  or  (B)  of  the  NDR  Act.  in 
addition  to  covering  conviction  of  motor 
vehicle  offenses  involving  operation  of 
a  motor  vehicle  under  the  influence  of 
or  impaired  by  alcohol  or  a  controlled 
substance,  covers  conviction  of  a  traffic 
violation  arising  in  connection  with  a 
fatal  traffic  accident,  reckless  driving,  or 
racing  on  the  highways.  Each  applicant 
will  have  an  opportunity  to  review  the 
NDR  report  and  verify  or  refute  any 
information  in  the  report  by  obtaining 
appropriate  State  records.  The  OCMI 
will  not  process  any  application  with 
NDR  listed  convictions  unless  the 
applicant  produces  the  underlying  State 
records. 

The  holder  of  a  merchant  mariner's 
credential  is  closely  involved  with  the 
safe  operation  of  a  vessel.  Performance 
of  many  routine  duties  and  all 
emergency  duties  affects  the  safety  of 
the  vessel.  Unsafe  performance  of  duties 
could  produce  catastrophic 
consequences.  To  help  minimize  the 
risk  of  unsafe  operation,  the  Coast 
Guard  may  exclude  from  holding 
seafarer's  credentials  individuals  who 
have  demonstrated  a  lack  of  concern 
regarding  the  safety  of  themselves, 
others,  or  the  marine  environment.  The 
amendments  to  46  U.S.C.  7101  and  7302 
reflect  the  conclusion  that  convictions 
of  offenses  listed  in  section  205(a)(3)  (A) 
or  (B)  of  the  NDR  Act  may  demonstrate 
such  a  lack  of  concern.  Therefore,  the 
OCMI  will  evaluate  each  NDR  report  to 
determine  if  there  is  evidence  of  a 
problem  affecting  the  applicant's 
qualification  to  hold  a  merchant  mariner 
credential. 

The  OCMI  would  use  the  following 
guidelines  to  evaluate  appUcants  who 
have  drug  or  alcohol  related  NDR  listed 
convictions.  Non-drug  or  alcohol  related 
NDR  listed  convictions  will  be 
evaluated  by  the  OCMI  under  Table 
10.201(h)  or  Table  12.02-04(d)  as 
applicable. 

a.  Single  NDR  Listed  Conviction 

An  NDR  check  disclosing  a  single 
conviction  could  indicate  a  recurring 
problem  or  an  isolated  incident.  A 
single  conviction  may  reveal  the  early 
stage  of  a  developing  long-term  problem 
or  it  may  mean  that  an  individual 
having  a  well-developed  problem  was 
caught  only  once.  It  could  also  indicate 
a  single  incident  in  which  poor 


judgment  was  exercised.  In  cases  where 
a  long-term  problem  is  developing  and 
corrective  measures  are  not  taken, 
additional  time  may  result  in 
subsequent  convictions. 

(1)  Single  NDR  Usted  conviction-less 
than  1  year  old.  If  the  conviction  is  less 
than  1  year  old,  the  application  may  be 
disapproved  for  a  period  of  time 
sufficient  to  ensure  that  a  subsequent 
incident  does  not  occur  (at  least  1  year 
from  the  date  of  the  conviction). 

(2)  Single  NDR  listed  conviction- 
more  than  1  but  less  than  3  years  old. 

If  the  conviction  is  more  than  1  year  old, 
but  less  than  3  years  old,  the  application 
would  be  processed  unless  a  suspension 
or  revocation  of  a  driver's  license  is  still 
in  effect.  If  a  suspension  or  revocation 
is  still  in  effect,  the  OCMI  would  review 
the  conviction  resulting  in  that 
suspension  or  revocation  before 
processing  the  application.  The  OCMI 
would  not  issue  the  credential  until 
satisfied  that  the  applicant  was  suitable 
for  employment  in  the  merchant  marine. 

(3)  Single  NDR  listed  conviction — 
more  than  3  years  old.  If  the  conviction 
is  more  than  3  years  old,  further 
evaluation  would  not  be  necessary 
unless  a  suspension  or  revocation  of  a 
driver's  license  is  still  in  effect.  If  a 
suspension  or  revocation  is  still  in 
effect,  the  OCMI  would  review  the 
conviction  resulting  in  that  suspension 
or  revocation  before  processing  the 
application.  The  OCMI  would  not  issue 
the  credential  until  satisfied  that  the 
applicant  was  suitable  for  employment 
in  the  merchant  marine. 

b.  Multiple  NDR  Listed  Convictions 

Multiple  (two  or  more)  drug  or 
alcohol  related  NDR  listed  convictions 
may  indicate  a  problem  with  alcohol  or 
with  the  illegal  use  of  drugs.  They  may 
also  indicate  uncontrolled  dependency 
(alcoholism),  drug  addiction,  or 
irresponsibility  and  dangerous  disregard 
for  the  safety  of  self  and  others.  The 
OCMI  will  not  issue  a  merchant 
mariner's  credential  to  an  applicant 
with  multiple  convictions  unless  the 
applicant  shows  that  he  or  she  is  now 
suitable  for  employment  in  the 
merchant  marine  and  has  no  further 
convictions  for  a  period  of  time. 
Acceptable  evidence  of  suitability  for 
employment  in  the  merchant  marine 
include  the  following,  as  appropriate  to 
the  particular  case:  completion  of  an 
alcohol  or  drug-abuse  treatment  or 
education  program;  active  membership 
in  a  rehabilitation  organization  such  as 
Alcoholics  Anonymous;  and  character 
references  from  persons  who  can  attest 
to  the  length  of  the  applicant's  current 
period  of  sobriety  and  applicant's 
reliability. 
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(1)  Multiple  NDR  listed  convictions — 
less  than  3  years  old.  If  »n  applicant  has 
muhipl«  convictions  within  the  hist  3 
years,  the  application  may  be  denied 
unless  it  has  been  at  least  1  year  from 
the  date  of  the  last  conviction  or  at  least 
3  )-ears  from  the  date  of  the  second  most 
recent  conviction,  wrhichever  is  longer. 

(2)  Multiple  NDR  listed  convictions- 
more  than  3  years  old.  For  an  applicant 
vN-ith  multiple  convictions,  the  most 
recent  being  more  than  3  years  old. 
further  evaluation  would  not  be 
necessary  unless  a  suspension  or 
revocation  of  a  driver's  license  is  still  in 
effect.  If  ■  suspension  or  revocation  is 
still  in  effect,  the  OCMl  would  review 
the  conviction  resulting  in  that 
suspension  or  revocation  before 
processing  the  application.  The  OCMI 
would  not  issii©  the  credential  until 
satisfied  that  the  applicant  was  suitable 
for  employment  in  Oie  merchant  marine. 

Regolatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order,  ft  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOeof  the  regulatory  policies 
and  procedures  of  DOT  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The 
E\  aluation  is  summarized  as  follows. 

/ .  Criminal  Record  Review 

Coast  Guard  costs  attributable  to 
implementing  the  provisions 
authorizing  the  criminal  record  review 
of  applicants  for  licenses,  CORs.  and 
MMDs  in  sections  4101(a)  and  4102(e) 
of  OPA  90  will  be  incurred  by  the  RECs 
and  Coast  Guard  Headquarters.  These 
costs  are  associated  with  reviewing  and 
processing  the  criminal  record  review 
data  through  the  Federal  Bureau  of 
Investigation  (FBI).  The  REC  will 
assume  the  primary  responsibility  for 
the  final  review  of  the  criminal  record 
report  received  from  the  FBI. 

Because  current  Coast  Guard 
regulations  and  practices  require  all 
applicants  for  the  original  issuance  of 
licenses.  CORs.  or  MMDs  to  submit  to 
criminal  record  reviews  by  the  taking  of 
fingerprints,  these  costs  are  not  newly 
incurred  as  a  result  of  this  proposed 
nilemaking.  and  therefore,  are  not 
included  in  this  regulatory  assessment. 
The  costs  associated  with  the  proposed 


requirements  for  criminal  record 
reviews  apply  only  to  a  raise  in  grade 
of  a  license  or  COR;  an  endorsement  on 
a  MMD  with  a  new  expiration  date;  or 
renewal  of  a  Hcense,  Q3R  or  MMD.  The 
Coast  Guard  plans  to  spot-chedi  the 
criminal  records  of  individuals  applying 
for  these  merchant  mariner  credentials. 
For  the  purpose  of  estimating  costs,  the 
Coast  Guard  has  assumed  that  1  of  every 
30  of  these  applicants  will  be  spot- 
checked. 

Approximately  10,881  licenses  are 
expected  to  be  renewed  each  year.  An 
estimated  363  (10,881/30)  spot  criminal 
record  checks  will  be  performed  on 
these  applicants. 

Approximately  18,000  MMDs  are 
exfjected  to  be  renewed  each  year.  An 
estimated  600  (18,000/30)  spot  criminal 
record  checks  will  be  done  on  these 
applicants. 

Approximately  300  CORs  are 
expected  to  be  renewed  each  year.  An 
estimated  10  (300/30)  spot  criminal 
record  checks  will  be  performed  on 
these  applicants. 

Approximately  3.740  raises  of  grade 
for  license  and  COR  endorsements  are 
expected  to  be  issued  each  )rear.  An 
estimated  125  (3.740/30)  spot  criminal 
record  checks  will  be  performed  on 
these  applicants. 

Approximately  4.025  supplemental 
MMD  endorsements  are  issued  each 
year.  An  estimated  134  (4,025/30)  spot 
criminal  record  checks  will  be  done  on 
these  applicants. 

The  total  number  of  spot  criminal 
record  checks  will  amount  to 
appro.ximately  1,232  (See  Table  I.). 

Table  I 


Type  of  action 

No.  appfi- 
can»6 

No. 
Checked 

License  Renewal  

10381 

363 

MMD  Renewals  

18,000 

600 

COR  Renewals 

300 

10 

Raise  of  grade  (li- 

censes) and  higher 

grade  of  COR 

3,740 

125 

Supplemental  en- 

dofsements 

(MMDs) 

4,025 

134 

Total  number 

of  spot  crimi- 

nal record 

checks 

1,232 

It  will  cost  the  Coast  Guard 
approximately  $16  per  criminal  record 
check  to  process  the  fingerprints 
through  the  FBI  for  an  estimated  annual 
cost  of  $19,700. 

Based  on  a  sample  survey  of  the  RECs 
experience  with  criminal  records 
conducted  by  the  Coast  Guard  in  1992, 
8  percent  of  the  applicants  are  estimated 


to  have  records  with  the  FBI.  Of  those 
with  records,  it  is  estimated  that  9 
percent  have  records  significant  to  the 
license  evaluation.  Thus,  only  .72 
percent  of  the  applicants  had  actionable 
convictions  on  their  records.  Therefore, 
of  the  reissue  arid  renewal  applicants 
sampled,  it  is  estimated  that  99  will 
have  records  with  the  FBI.  and  a  total 
of  9  of  the  1,232  applicants  will  have 
records  significant  to  the  license 
evaluation.  The  Coast  Guard  estimates 
that  the  costs  for  the  99  applicants  with 
convictions  to  furnish  the  necessary 
documents  to  exonerate  themselves  will 
be  minimal.  Costs  are  expected  to  total 
approximately  $19  per  court  record  for 
aggregate  annual  respondent  costs  of  " 
approximately  $1,900. 

The  Coast  Guard  estimates  that  75 
percent,  or  924,  of  the  spot-checked 
apphcants  for  a  raise  in  grade  of  a 
license  or  COR,  a  renewal  of  a  license 
or  COR,  or  any  MMD  with  a  new 
expiration  date  will  apply  by  mail.  For 
those  924  applicants,  the  estimated 
costs  include  the  time  for  the  applicant 
to  go  to  his  or  her  local  police 
department,  submit  to  fingerprinting, 
and  return  to  his  or  her  residence.  The 
Coast  Guard  estimates  that  this  would 
take  approximately  1.5  hrs.  of  the 
applicant's  time.  Total  respondent  costs 
are  estimated  to  be  $22,700. 

Twenty-five  percent,  or  308,  of  the 
spot-checked  applicants  are  expected  to 
choose  to  go  to  an  REC  to  conduct  their 
renewal  transactions.  For  those  308 
applicants,  additional  costs  attributed  to 
the  criminal  record  check  vdll  be 
insignificant. 

2.  National  Driver  Register  Access 

The  Coast  Guard  estimates  that  it  will 
conduct  57,435  NDR  checks  annually 
for  all  individuals  applying  for  the 
original  issuance,  renewal,  or 
endorsement  with  a  new  expiration  date 
of  merchant  mariner's  credentials.  The 
Coast  Guard's  costs  for  NDR  checks 
involve  providing  an  interface  with  the 
NDR  computer  and  clerical  resources  to 
process  record  checks  and  notifications 
to  applicants  with  NDR  records.  These 
costs  are  estimated  to  be  $120,000 
annually,  with  the  potential  for 
substantial  reduction  in  cost  if  direct 
access  to  the  NDR  data  by  the  RECs  is 
authorized.  The  RECs  vrill  write  letters 
to  those  applicants  who  have  a  probable 
identification  (hit),  and  review  any 
associated  court  records  as  forwarded  by 
applicants. 

The  Coast  Guard  estimates  that  initial 
computer  hardware  and  software  costs 
and  necessary  connection  to  the  NDR 
will  be  under  $20,000.  The  Coast  Guard 
estimates  the  armual  cost  of  a  dedicated 
telephone  line  from  Coast  Guard 
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Headquarters  to  the  Commonwealth  of 
Virginia  will  be  $12,000  ($6/hr.  x  8  hrs./ 
day  x  250  days/yr.).  The  initial  annual 
Coast  Guard  REC  costs  are  estimated  to 
be  $58,354  (57,435  checks  x  6.05  hr./ 
check  X  $20/hr.  for  a  clerical  employee, 
plus  $0.32/stamp  x  2,872  hits).  Initially, 
the  Coast  Guard  will  dedicate  one  full- 
time  clerical  employee  at  Coast  Guard 
Headquarters  to  forward  data  to  the 
Commonwealth  of  Virginia  for 
processing.  This  cost  is  estimated  to  be 
$40,000  ($20/hr.  for  a  clerical  employee 
X  8  hrs./day  x  250  days).  Therefore,  the 
initial  annual  Coast  Guard  cost 
associated  with  the  National  Driver 
Register  portion  of  the  proposed  rule  is 
estimated  to  total  approximately 
$111,400. 

Annual  respondent  costs  associated 
with  NDR  checks  include  the  time  to  fill 
out  the  NDR  consent  form  which  is 
considered  to  be  insignificant.  In  50 
percent  of  the  2,872  hits,  or  1.436  cases. 
appUcants  will  have  clean  driving 
records  and  the  OCMI  will  issue  their 
merchant  mariner's  credentials  vv'ithout 
further  expense.  For  the  other  50 
percent  of  apphcants,  or  1.436,  costs  are 
expected  to  be  less  than  $20.00  per 
court  record  submitted  to  the  Coast 
Guard  for  estimated  annual  respondent 
costs  of  $26,700. 

The  dollar  value  of  direct  and  societal 
benefits  flowing  from  spot-checking 
apphcants'  criminal  records  and  from 
reviewing  appUcants'  NDR  records  are 
not  quantifiable  but  may  be  substantial. 

The  Coast  Guard  anticipates  that,  as  a 
result  of  this  rule,  a  number  of 
applicants  will  be  identified,  based 
upon  their  criminal  record  or  adverse 
driving  record,  whose  conduct  indicates 
that  they  should  not  be  trusted  to  safely 
perform  shipboard  duties.  Those 
applicants  will  not  be  granted  merchant 
mariner  credentials. 

Direct  benefits  would  include  the 
potential  for-.— 

•  Fewer  marine  groundings  and  other 
accidents; 

•  Reduced  property  loss; 

•  Fewer  releases  of  oil  and  hazardous 
materials  into  the  marine  environment: 
and 

•  Fewer  injuries  and  reduced  loss  of 
life  among  merchant  mariners. 

The  Co^t  Guard  also  anticipates 
several  indirect  benefits.  Within  the 
community  of  applicants  for  merchant 
mariner's  credentials,  knowledge  of  the 
Coast  Guard's  enhanced  periodic 
record-checking  program  may  dissuade 
recidivism  among  merchant  mariners 
with  past  criminal,  or  serious  traffic 
records.  The  program  may  also 
discourage  some  convicted  criminals, 
dangerous  drug  users,  and  serious  traffic 
offenders  from  seeking  new  credentials 


or  renewals,  and  may  also  encourage 
some  applicants  who  are  convicted 
criminals  oc  dangerous  drug  users  to 
truthfully  complete  questions  that 
address  these  issues  on  the  application 
forms.  Dangerous  drug  users  in  the  U.S. 
merchant  marine  may  be  encouraged  to 
seek  counseling  and  treatment  befbre 
incurring  a  criminal  record  or  dangerous 
drug  history  with  the  FBI.  In  addition, 
merchant  mariners  and  prospective 
merchant  mariners  may  be  encouraged 
to  maintain  a  satisfactory  standard  of 
personal  conduct. 

Historical  data  is  insufficient  to 
quantify  benefits;  however,  should  this 
program  manage  to  save  even  one  life 
per  yefu-  at  $2.6  miUion  per  statistical 
hfe  saved  (which  recent  research  shows 
is  a  reasonable  estimate  of  people's 
willingness-to-pay  for  safety),  its 
benefits  would  exceed  its  costs.  If 
maritime  accidents  were  reduced  even 
by  a  small  percentage,  savings  would 
accrue  to  the  maritime  industry'  through 
lower  repair  and  medical  costs  and  to 
the  public  through  environmental 
protection. 

Small  Entities 

Under  the  Regulatory  FlexibiUtv  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
coliection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Coliection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

I .  Criminal  Record  Review 

This  proposal  contains  coUection-of- 
information  requirements  in  the 
following  sections:  §§  10.201,  10.205. 
10.209, 10.805.  12.02-4.  and  12.02-9 
"^he  following  particulars  apply: 


DOT  No:  2115. 

OMB  Control  No.:  2115-0514. 

Administration:  U.S.  Coast  Guard. 

Title:  National  Driver  Register  and 
Criminal  Record  Review  in  Issuing 
Licenses,  Certificates  of  Registrv.  or 
Merchant  Mariner's  Documents. 

Need  for  Inftwmation:  OPA  90  gives 
the  Coast  Guard  discretionary  authority 
to  r.  ^view  the  criminal  record  of 
applicants  for  licenses,  CORs,  and 
MMDs.  OPA  90  also  gives  the  Coast 
Guard  discretionary  authority  to  review 
the  criminal  record  of  apphcants  for 
reissue  of  licences.  CORs,  or  MMDs 
with  new  expiration  dates,  including 
renewals,  raises  of  grade,  or 
endorsements. 

Proposed  use  of  information:  An 
appUcant  who  has  been  convicted  of  a 
serious  crime  may  be  foiuid  unfit  to 
serve  as  a  merchant  mariner  on  a  vessel 
for  safety  reasons. 

Frequency  of  Response:  Whenever  a 
person  apphes  for  an  original  license. 
.COR.  or  MMD;  or  whenever  a  person 
applies  for  a  raise  in  grade  of  a  Ucense 
or  COR;  an  endorsement  of  an  MMD 
with  a  new  expiration  date;  or  renewal 
of  a  license.  COR,  or  MMD,  and  that 
person  is  selected  for  a  criminal  record 
check. 

Bxirden  Estimate:  The  Coast  Guard 
estimates  that  the  cost  to  the  applicants 
would  be  approximately  $19,700  per 
year  for  compliance  with  the  criminal 
record  review  requirements  of  the 
proposed  rule. 

Respondents:  The  Coast  Guard  will 
spot-check  the  individual  criminal 
records  of  applicants  for  reissue  of 
licences,  CORs.  or  NLMDs  with  new 
expiration  dates,  including  renewals, 
raises  of  grade,  and  endorsements.  An 
estimated  36.946  individuals  will  apply 
for  these  merchant  mariner's 
credentials.  Even,-  30th  applicant  will  be 
screened,  which  will  result  in  a  total  of 
1.232  criminal  record  spot-checks 
performed. 

Form(s):  FBI  Fingerprint  Card  FD-258 
(Revision  12-29-82). 

Average  Burden  Hours  per 
Respondent:  Negligible  for  308 
respondents  and  1.5  hrs.  for  924 
respondents. 

2.  National  Driver  Register  Access 

This  proposal  contains  collection-of- 
information  requirements  in  the 
following  sections:  §§  10.201.  10.205. 
10.207. 10.209,  10.805, 12.02-4,  and 
12.02-9.  The  following  partiailars 
appiv: 

DOT  No:  2115. 

OMB  Control  Number:  2115-0514. 

.Administration:  U.S.  Coast  Guard. 

Title:  National  Driver  Register  and 
Oiminal  Record  Review  in  Issuing 


13576  Federal  Register  /  Vol.  60,  No.  48  /  Monday,  March  13,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  48  /  Monday.  March  13.  1995  /  Proposed  Rules  13577 


UMI 


Licenses.  Certificates  of  Registry,  or 
Merchant  Mariner's  Documents. 

Need  for  Information:  OPA  90 
requires  that  the  Coast  Guard  not  issue 
a  license,  COR,  or  MMD  to  an  applicant 
unless  that  individual  makes  available 
to  the  Coast  Guard  any  information 
contained  in  the  NDR.  Information 
contained  in  the  NDR  may  indicate  that 
an  individual  is  not  suitable  for 
employment  in  the  merchant  marine. 
This  information  must  be  made 
available  to  the  applicant  for  review  and 
written  comment  before  the  Coast  Guard 
uses  the  information  as  a  basis  for 
denying,  suspending,  revoking,  or 
taking  other  action  against  an 
individual's  license,  COR,  or  MMD. 

Proposed  Use  of  Information:  The 
Coast  Guard  will  use  the  information  in 
the  NDR  to  assist  it  in  determining 
whether  an  apphcant  is  suitable  for 
maritime  employment.  Although  an 
individual's  motor  vehicle  record  is  not 
directly  related  to  his  or  her  maritime 
career,  a  record  of  alcohol  or  drug-       . 
related,  or  other  specified  motor  vehicle 
offenses  indicates  that  the  individual 
may  have  a  disregard  for  his  or  her  owoi 
safety  or  the  safety  of  others  and 
therefore  may  not  be  suitable  for 
maritime  employment. 

Frequency  of  Response:  When  an 
applicant  applies  for  the  original 
issuance  or  renewal  of  a  license,  COR, 
or  MMD  or  raise  in  grade  or 
endorsement  of  a  hcense,  COR,  or 
MMD. 

Burden  Estimate:  The  Coast  Guard 
estimates  that  costs  to  individuals  and 
industry  will  be  negligible.  The  Coast 
Guard  expects  to  ask  approximately 
1,400  individuals  to  furnish  court 
records  to  the  Coast  Guard  for  an 
estimated  cost  of  $26,700. 

Respondents:  The  Coast  Guard 
estimates  that  57,435  merchant  mariners 
will  be  affected  annually  by  this 
rulemaking. 

Form(s):  NDR  Consent  and 
Authorization  Form. 

Average  Burden  Hours  Per 
Respondent:  Negligible  for  initial  check; 
0.5  hrs.  for  persons  with  probable 
identifications. 

The  Coast  Guard  has  submitted  the 
requirement  to  0MB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirement  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 


proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation. 
Paragraph  2.B.2.1  of  that  instruction 
excludes  administrative  actions  and 
procedural  regulations  and  policies 
which  clearly  do  not  have  any 
environmental  impact.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  10 

Fees,  Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  Part  12 

Fees,  Reporting  and  recordkeeping 
requirements.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  10  and  12  as 
follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2101, 
2103.  2110,  7101,  7106,  7107,  7109,  7302, 
7505,  7701;  49  CFR  1.46.  Section  10.107  also 
issued  under  44  U.S.C.  3507. 

2.  In  §  10.103,  the  definitions  of 
"conviction"  and  "National  Driver 
Register,"  are  added  to  read  as  follows: 

§  10.103    Definitions  of  terms  used  in  this 
part. 

***** 

Conviction  means  the  applicant  for  a 
license  or  certificate  of  registry  has  been 
found  guilty  by  judgment  or  plea  by  a 
court  of  record  of  the  United  States,  the 
District  of  Columbia  or  any  State  or 
territory  of  the  United  States  of  a 
criminal  felony  or  misdemeanor  or  of  an 
offense  described  in  section  205  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401  note).  Conviction  of  more 
than  one  offense  at  a  single  trial  will  be 
considered  to  be  multiple  convictions.  If 
an  applicant  pleads  guilty  or  no  contest, 
is  granted  deferred  adjudication,  or  is 
required  by  the  court  to  attend  classes, 
make  contributions  of  time  or  money, 
receive  treatment,  submit  to  any  manner 
of  probation  or  supervision,  or  forego 
appeal  of  a  trial  court  finding,  then  the 


applicant  will  be  considered  to  have 
received  a  conviction.  A  later 
expungement  of  the  conviction  will  not 
be  considered  unless  it  is  proved  that 
the  expungement  is  based  upon  a 
showing  that  the  court's  earlier 
conviction  was  in  error. 
***** 

National  Driver  Register  (NDR)  means 
the  nationwide  repository  of 
information  on  drivers  maintained  by 
the  National  Highway  Traffic  Safety 
Administration  as  provided  under  23 
U.S.C.  401  note. 
***** 

3.  In  §  10.201,  paragraph  (b)  is  revised 
and  paragraphs  (h),  (i),  and  (j)  are  added 
to  read  as  follows: 

§10.201    Eligibility  for  licenses  and 
certificates  of  registry,  general. 

***** 

(b)  No  person  who  has  been  convicted 
by  a  court  of  record  of  a  violation  of  the 
dangerous  drug  laws  of  the  United 
States,  the  District  of  Columbia,  or  any 
State  or  territory  of  the  United  States  is 
eligible  for  a  license  or  certificate  of 
registry,  except  as  provided  by  the 
provisions  of  paragraph  (h)  of  this 
section.  No  person  who  has  ever  been 
the  user  of,  or  addicted  to  the  use  of,  a 
dangerous  drug  is  eligible  for  a  license 
or  certificate  of  registry  unless  he  or  she 
furnishes  satisfactory  evidence  of 
suitability  for  service  in  the  merchant 
marine  as  provided  in  paragraph  (j)  of 
this  section. 
***** 

(h)  Criminal  record  review.  The  OCMI 
may  review  the  criminal  record  of  an 
applicant  for  the  issuance  of  a  license  or 
certificate  of  registry  issued  as  an 
original  or  reissued  with  a  new 
expiration  date.  An  applicant 
conducting  simultaneous  merchant 
mariner's  credential  transactions  shall 
undergo  only  one  criminal  record  check. 

(1)  If  the  apphcant  is  advised  that  a 
criminal  record  check  is  required  by  the 
OCMI,  applicants  shall  provide  their 
fingerprints  at  the  time  of  application. 
The  fingerprints  will  be  used  to 
determine  whether  the  applicant  has  a 
record  of  a  criminal  conviction.  An 
application  may  be  disapproved  if  a 
criminal  record  review  leads  the  OCMI 
to  determine  that  the  applicant's  habits 
of  life  and  character  are  such  that  the 
applicant  cannot  be  entrusted  with  the 
duties  and  responsibilities  of  the  license 
or  certificate  of  registry  for  which 
application  is  made.  If  an  application  is 
disapproved,  the  OCMI  will  notify  the 
applicant  in  writing  of  the  reason(s)  for 
disapproval  and  advise  the  applicant 
that  the  reconsideration  and  appeal 
procedures  in  §  1.03  of  this  chapter 


apply.  No  examination  will  be  given 
pending  decision  on  appeal. 

(2)  The  guidelines  in  Table  10.201(h) 
will  be  used  by  the  OCMI  in  evaluating 
applicants  for  licenses  and  certificates 
of  registry  who  have  criminal 
convictions.  The  table  fists  major 
categories  of  criminal  activity  and  is  not 
to  be  construed  as  an  all-inclusive  Ust. 

If  an  applicant  is  convicted  of  an  offense 
that  does  not  appear  on  the  list,  the 
OCMI  will  establish  an  appropriate 
assessment  period  using  the  list  as  a 
guide.  Time  incarcerated  or  on 
supervised  probation  or  parole  will  not 
be  considered  as  part  of  the  assessment 
period.  Convictions  for  drug  offenses 
more  than  10  years  prior  to  the  date  of 
application  will  not  be  considered. 

(3)  When  an  applicant  has  convictions 
for  more  than  one  offense,  the  minimum 
assessment  period  will  be  the  longest 
minimum  in  Table  10.201(h)  based 
upon  the  applicant's  convictions;  the 
maximum  assessment  period  will  be  the 
longest  shown  in  Table  10.201(h)  based 
upon  the  applicant's  convictions. 

(4)  If  a  person  with  a  criminal 
conviction  applies  for  a  license  or 
certificate  of  registry  before  the 
minimum  assessment  period  shown  in 
Table  10.201(h)  or  estabUshed  bv  the 


OCMI  under  paragraph  (h)(2)  of  this 
section  has  elapsed,  then  the  applicant 
must  provide  evidence  of  suitability  for 
service  in  the  merchant  marine.  Factors 
which  are  evidence  of  suitability  for 
ser\ice  in  the  merchant  marine  are 
listed  in  paragraph  (j)  of  this  section. 
The  OCMI  will  consider  the  applicants 
evidence  and  may  issue  the  license  or 
certificate  of  registry  in  less  than  the 
listed  minimum  assessment  period  if 
the  OCMI  is  satisfied  that  the  applicant 
is  suitable  to  hold  the  license  or 
certificate  of  registry  for  which  he  or  she 
has  applied.  If  an  apphcant  does  not 
provide  evidence  of  suitabifity  for 
ser\'ice  in  the  merchant  marine,  then  the 
application  will  be  considered 
incomplete  and  will  not  be  processed  by 
the  OCMI. 

(5)  If  a  person  with  a  criminal 
conviction  applies  for  a  license  or 
certificate  of  registry  during  the  time 
between  the  minimum  and  maximum 
assessment  periods  shown  in  Table 
10.201(h)  or  established  by  the  OCMI 
under  paragraph  (h)(2)  of  this  section, 
the  OCMl  will  consider  the  conviction 
and,  unless  there  are  offsetting  factors.  • 
may  grant  the  applicant  the  license  or 
certificate  of  registry  for  which  he  or  she 
has  applied.  Offsetting  factors  include 


multiple  convictions,  failure  to  comply 
with  court  orders  including  child 
support  orders,  previous  failures  at 
rehabilitation  or  reform,  inability  to 
maintain  steady  emploNTnent,  or  any 
connection  between  the  crime  and  the 
safe  operation  of  a  vessel.  If  the  OCMI 
considers  the  applicant  unsuitable  for 
service  in  the  merchant  marine  at  the 
time  of  application,  the  OCMI  may 
disapprove  the  application. 

(6)  If  a  person  with  a  criminal 
conviction  applies  for  a  license  or 
certificate  of  registrj'  after  the  ma.xijnnm 
assessment  period  shown  in  Table 
10.201(h)  or  established  by  the  OCMI 
under  paragraph  (h)(2)  of  this  section 
has  elapsed,  then  the  OCMI  will  grant 
the  applicant  the  license  or  certificate  of 
registry  for  which  he  or  she  has  applied 
unless  the  OCMI  has  reason  to  believe 
the  applicant  is  still  unsuitable  for 
senice  in  the  merchant  marine.  If  the 
OCMI  disapproves  an  application  based 
upon  a  conviction  older  than  the 
maximum  assessment  period,  the  OCMI 
will  notify  the  apphcant  in  writing  of 
the  reason(s)  for  the  disapproval,  "rhe 
OCMI  will  also  inform  the  applicant,  in 
wTiting,  that  the  reconsideration  and 
appeal  procedures  contained  in  §  1  03  of 
this  chapter  apply. 


Table  10.201(h).— Guidelines  for  Evaluating  Applicants  for  Licenses  and  Certificates  of  Registry  Who 

Have  Criminal  Convictions 


Assessment  periods 


Minimum 


Maximum 


Crimes  Against  Persons 

Homicide  (intentional)  _ 

Homicide  (unintentional)  „ 

Assault  (aggravated) 

Assault  (simple)  „ _ 

Sexual  Assault  (rape,  child  molestation)  

Rot)t)ery  

Other  crimes  against  persons  2 


7  years 
5  years 
5  years 
1  year  . 
5  years 
5  years 


20  years. 
10  years. 
10  years. 
5  years. 
10  years. 
10  years. 


Crimes  Against  Property 


Burglary „ 

Larceny  (emtiezzlement)  .„ 

Other  crimes  against  property  ^ 


3  years 
3  years 


1 0  years. 
5  years 


Vehicular  Crimes 


Conviction  invotving  fatality 

Reckless  Driving 

Racing  on  the  Highways  ... 
Ottier  vehicular  crimes  ' 


5  years. 
2  years. 
2  years. 


Crimes  Against  Public  Safety 


Destruction  of  Property 

Other  crimes  against  put>lic  safety  ^ 


1 0  years. 


13373  Federal  Register  /  Vol.  60,  No.  48  /  Monday.  March  13,  1995  /  Propcsed  Rules 


^« 


Table  10.201(h).— Guidelines  for  Evaluating  Applicants  for  Licenses  and  Certificates  of  Registry  Who 
J                  Have  Criminal  Convictions— Continued 

Crime' 

* 

Assessment  periods 

Minimum 

Maximum 

Crimes  Involving  National  Security 

Terrorism,  Acts  of  Satx)tage  Espionage  and  related  offenses  

7  years 

20  years 

Criminal  Violations  of  Environmental  Laws 

Criminal  violations  of  environmental  laws  involving  improper  handling  of  pollutants  or  tiazardous  materials 

1  year 

10  years. 

Dangerous  Drug  Offenses '  -* 

Trafficking  (sale,  dlstritxjtion,  transfer)  

5  years 

1  year 

10  years. 
10  years. 

Danaerous  druas  (Use  or  oossession) : 

Ottier  dangerous  drug  convictions  * 
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'  Conviction  of  attempt,  solicitation,  aiding  and  abetting,  accessory  after  the  fact,  and  conspiracy  to  commit  the  criminal  conduct  listed  in  this 
table  carry  the  same  minimum  and  maximum  assessment  periods  provided  in  the  table. 

2  Other  crimes  are  to  be  reviewed  by  the  OCMI  to  determine  the  minimum  and  maximum  assessment  periods  depending  on  the  nature  of  the 
crime. 

3  Applicable  only  to  original  applications  for  licenses  or  CORs.  Any  applicant  who  has  ever  been  the  user  of,  or  addicted  to  the  use  of.  a  dan- 
gerous drug  shall  meet  the  requirements  of  paragraph  (b)  of  this  section.  Note:  Applicants  for  reissue  of  a  license  or  COR  with  a  new  expiration 
date  including  a  renewal  or  a  raise  of  grade,  who  have  tieen  convicted  of  a  dar>qerous  drug  offense  while  holding  a  license  or  COR,  may  have 
their  applications  withheld  until  appropriate  action  has  been  completed  by  the  OCMI  under  the  regulations  which  appear  in  46  CFR  pan  5  gov- 
erning administrative  actions  against  merchant  mariner  credentials. 

*  The  assessment  period  shall  not  exceed  1 0  years  from  the  date  of  conviction. 

^  Other  dangerous  drug  convictions  are  to  be  reviewed  by  the  OCMI  on  a  case  by  case  basis  to  determine  the  appropriate  assessment  periods 
depending  on  the  nature  of  the  offense. 


(i)  National  Driver  Register.  A  license 
or  certificate  of  registry  will  not  be 
issued  as  an  original  or  reissued  with  a 
new  expiration  date  unless  the 
applicant  consents  to  a  check  of  the 
NDR  for  offenses  described  in  section 
205(a)(3)  (A)  or  (B)  of  the  NDR  Act  (i.e., 
operation  of  a  motor  vehicle  while 
under  the  influence  of,  or  impaired  by, 
alcohol  or  a  controlled  substance;  and 
any  traffic  violations  arising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways).  The  OCMI  will  not  consider 
NDR  information  that  is  more  than  3 
years  old  unless  that  information  relates 
to  the  current  suspension  or  revocation 
of  the  applicant's  license  to  operate  a 
motor  vehicle.  An  applicant  conducting 


simultaneous  merchant  mariner's 
credential  transactions  is  subject  to  only 
one  NDR  check. 

(1)  Any  application  may  be 
disapproved  if  information  from  the 
NDR  check  leads  the  OCMI  to  determine 
that  the  applicant  cannot  be  entrusted 
with  the  duties  and  responsibilities  of 
the  license  or  certificate  of  registry  for 
which  the  application  is  made.  If  an 
application  is  disapproved,  the  OCMI 
will  notify  the  applicant  in  writing  of 
the  reason(s)  for  disapproval  and  advise 
the  applicant  that  the  appeal  procedures 
in  §  1.03  of  this  chapter  apply.  No 
examination  will  be  given  pending 
decision  on  appeal. 

(2)  Prior  to  disapproving  an 
application  because  of  information 
received  from  the  NDR,  the  OCMI  will 


make  the  information  available  to  the 
applicant  for  review  and  written 
comment.  The  applicant  may  submit 
records  from  the  applicable  State 
concerning  driving  record  and 
convictions  to  the  Coast  Guard  Regional 
Examination  Center  (REC)  processing 
the  application.  The  REC  will  not 
process  any  appUcation  with  NDR  listod 
convictions  unless  the  applicant 
produces  the  underlying  State  records. 
(3)  The  guidelines'in  Table  10.201(i) 
will  be  used  by  the  OCMI  in  evaluating 
applicants  for  licenses  and  certificates 
of  registry  who  have  drug  or  alcohol 
related  NDR  listed  convictions.  Non- 
drug  or  alcohol  related  NDR  listed 
convictions  will  be  evaluated  by  the 
OCMI  under  Table  10.201(h)  as' 
applicable. 


Table  1 0.201  (i).— Guidelines  for  Evaluating  Applicants  for  Licenses  and  Certificates  of  Registry  Who  Have 
NDR  Motor  vehicle  Convictions  Involving  Dangerous  Drugs  or  Alcohol  ' 


Number  of  convictions 

Date  of  conviction 

Assessment  period 

1   

1   

1   

2  or  more 

Less  than  1  year 

More  than  1,  less  than  3  years 

More  than  3  years  old 

Any  less  than  3  years  okJ 

1  year  from  date  of  conviction. 

Application  will  be  processed,  unless  suspension  or  revocation  is 

still    in    effect.    Applicant   will    be    advised   that   additional 

conviction(s)  may  jeopardize  merchant  mariner  credentials. 
Not  necessary  unless  suspension  or  revocation  is  still  in  effect. 
1  year  since  last  conviction  and  at  least  3  years  from  2nd  rriost 

recent  conviction  (whichever  is  longer),  unless  suspension  or 

revocation  is  still  in  effect. 
Application  will  be  processed  unless  suspension  or  revocation  is 

still  in  effect. 

2  or  more 

All  more  than  3  years  old  

'  Any  applicant  who  has  ever  been  the  user  of,  or  addicted  to  the  use  of,  a  dangerous  drug  shall  meet  the  requirements  of  paragraph  (b)  of 
this  section. 


(j)  If  an  applicant  has  one  or  more 
alcohol  or  dangerous  drug  related 
criminal  or  NDR  listed  convictions,  or  if 
the  applicant  applies  before  the 
minimum  assessment  period  for  his  or 
her  conviction  has  elapsed,  the  OCMI 
may  consider  the  following  factors,  as 
applicable,  in  assessing  the  applicant's 
suitability  to  hold  a  license  or  certificate 
of  registry.  This  list  is  intended  as  a 
guide  for' the  OCMI.  The  OCMI  may 
consider  other  factors  which  he  or  she 
judges  appropriate  to  a  particular 
applicant. 

(1)  Proof  of  completion  of  an  alcohol- 
or  drug-abuse  treatment  or  education 
program. 

(2)  Active  membership  in  a 
rehabilitation  or  counseling  group,  such 
as  Alcoholics  Anonymous  or  Narcotics 
Anonymous. 

(3)  Character  references  from  persons 
who  can  attest  to  the  applicant's 
sobriety,  reliability,  and  suitability  for 
employment  in  the  merchant  marine. 

(4)  Steady  emploN-ment. 

(5)  Successful  completion  of  all 
conditions  of  parole  or  probation. 

4.  In  §  10.205,  paragraph  (f)(2)  is 
revised  and  paragraph  (k)  is  added  to 
read  as  follows: 

§  10.205    Requirements  for  original 
licenses  and  certificates  of  registry. 

***** 

(0*  *  * 
(D*  *  . 

(2)  The  OCMI  shall  review  the 
criminal  record  check  of  each  applicant 
for  an  original  license  or  certificate  of 
registry  according  to  the  procedures  set 
forth  in  10.201(h). 
•         *         *         *         *   ^ 

(k)  National  Driver  Register.  Each 
applicant  for  an  original  Ucense  or 
certificate  of  registr\'  shall  consent  to  an 
NDR  check  under  §10.201  (i). 

5.  In  §  10.207,  paragraphs  (h)  and  (i) 
are  added  to  read  as  follows: 

§  10.207    Requirements  for  raise  of  grade 
of  license. 

***** 

(h)  Criminal  n-cord  review.  Each 
dppluRnt  for  a  raise  of  grade  may  be 
required  to  submit  to  a  criminal  record 
check  under  §  10.201(h). 

(i)  National  Driver  Register.  Each 
applicant  for  a  raise  in  grade  of  a  license 
shall  consent  to  an  NDR  check  under 
§10.201(1)  if  the  license  is  reissued  with 
a  new  expiration  date. 

6.  In  §  10.209.  paragraphs  (i)  and  (j) 
are  added  to  read  as  follows: 

§  10.209    Requirements  for  the  renewal  of 
licenses  and  certificates  of  registry. 


(i)  Each  applicant  for  a  renewal  may 
be  required  to  consent  to  a  criminal 
record  check  under  §  10.201(h). 

(j)  Each  applicant  for  renewal  of  a 
license  or  certificate  of  registry  shall 
consent  to  an  NDR  check  under 
§10.201(i). 

PART  12— CERTIFICATION  OF 
SEAMEN 

7.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701:  46  U.S.C.  2101. 
210.1,  2110.  7301,  7302.  7503,  7505.  7701;  49 
CFR  1.46. 

8.  In  §  12.01-6,  the  definitions  of 
"conviction"  and  "National  Driver 
Register"  are  added  to  read  as  follows: 

§  12.01-6    Definitions  of  terms  used  in  this 
part. 

Conviction  means  the  applicant  for  a 
merchant  mariner's  document  has  been 
found  guilty  by  judgment  or  plea  by  a 
court  of  record  of  the  United  States,  the 
District  of  Columbia  or  any  State  or 
territory  of  the  United  States  of  a 
criminal  felony  or  misdemeanor  or  of  an 
offense  described  in  section  205  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401  note).  If  an  applicant  pleads 
guilty  or  no  contest,  is  granted  deferred 
adjudication,  or  is  required  by  the  court 
to  attend  classes,  make  contributions  of 
time  or  money,  receive  treatment, 
submit  to  any  manner  of  probation  or 
supervision,  or  forego  appeal  of  a  trial 
court  finding,  then  the  applicant  will  be 
considered  to  have  received  a 
conviction.  A  later  expungement  of  the 
conviction  will  not  be  considered  unless 
it  is  proved  that  the  expungement  is 
based  upon  a  showing  that  the  court  s 
earlier  conviction  was  in  error. 

*  «        •        •        * 

National  Driver  Register  (NDR)  means 
the  nationwide  repository  of 
information  on  drivers  maintained  by 
the  National  Highway  Traffic  Safety 
Administration  as  provided  under  23 
U.S.C.  401  note. 

*  •        •        *        « 

9.  In  §  12.02-4,  paragraph  (a)  is 
revised,  paragraph  (b)  is  removed, 
paragraph  (c)  is  redesignated  as 
paragraph  (b).  and  new  paragraphs  (c), 
(d)  and  (e)  are  added  to  read  as  follows; 

§  12.02-4    Basis  for  denial  of  documents. 

(a)  No  person  who  has  been  convicted 
by  a  court  of  record  of  a  violation  of  the 
dangerous  drug  laws  of  the  United 
States,  the  District  of  Columbia,  or  any 
State  or  territory  of  the  United  States  is 
eligible  for  an  original  merchant 
mariner's  document,  e.xcept  as  provided 
by  the  provisions  of  paragraph  (c)  of  this 
section.  No  person  who  has  ever  been 


the  user  of.  or  addicted  to  the  use  of,  a 
dangerous  drug  is  eligible  for  a 
merchant  mariners  document  unless  he 
or  she  furnishes  satisfactory  evidence  of 
suitability  for  service  in  the  merchant 
marine  as  provided  in  paragraph  (e)  of 
this  section. 
•        •        *        »        * 

(c)  Criminal  record  review.  The 
Officer  in  Charge,  Marine  Inspection, 
may  require  a  criminal  record  check  of 
an  applicant  for  a  merchant  mariner's 
document  issued  as  an  original  or 
reissued  with  a  new  expiration  date.  An 
applicant  conducting  simultaneous 
merchant  mariner's  credential 
transactions  shall  undergo  only  one 
criminal  record  check. 

(1)  If  a  criminal  record  check  is 
required  by  the  Officer  in  Charge, 
Marine  Inspection,  applicants  shall 
provide  fingerprints  at  the  time  of 
application.  The  fingerprints  will  be 
used  to  determine  whether  the  applicant 
has  a  record  of  a  criminal  conviction. 
An  application  may  be  disapproved  if 
the  individual's  criminal  record  leads 
the  Officer  in  Charge,  Marine  Inspection 
to  determine  that  the  applicant  cannot 
be  entrusted  with  the  duties  and 
responsibilities  of  the  merchant 
mariner's  document  for  which 
application  is  made.  If  an  application  is 
disapproved,  the  Officer  in  Charge. 
Marine  Inspection  will  notify  the 
applicant  in  writing  of  the  reason(s)  fur 
disapproval  and  advise  the  applicant 
that  the  appeal  procedures  in  §  1.03  of 
this  chapter  apply.  No  examination  will 
be  given  pending  decision  on  appeal. 

(2)  The  guidelines  in  Table  12.02-4(c) 
will  be  used  by  the  Officer  in  Charge. 
Marine  Inspection  in  evaluating 
applicants  for  merchant  mariner's 
documents  who  have  criminal 
convictions.  The  table  lists  major 
categories  of  criminal  activity  and  is  not 
to  be  construed  as  an  all-inclusive  list. 
If  an  applicant  is  convicted  of  an  offense 
that  does  not  appear  on  the  list,  the 
Officer  in  Charge,  Marine  Inspection 
will  establish  an  appropriate  assessment 
period  using  the  list  as  a  guide.  Time 
incarcerated  or  on  supervised  probation 
or  parole  will  not  be  considered  as  part 
of  the  assessment  period.  Convictions 
for  drug  offenses  more  than  10  years 
prior  to  the  date  of  application  will  not 
be  considered. 

(3)  When  an  applicant  has  cun\  iciions 
for  more  than  one  offense,  the  minimum 
assessment  period  will  be  the  longest 
minimum  in  Table  12.02-4(c)  based 
upon  the  applicants  convictions;  the 
maximum  assessment  period  will  be  the 
longest  shown  in  Table  12.02-4(c)  based 
upon  the  applicant's  convictions. 

(4)  If  a  person  with  a  criminal 
conviction  applies  for  a  merchant 


UMI 
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n»ariner's  document  before  the 
minimum  assessment  period  shown  in 
Table  12.02-4(i-)  or  established  by  the 
Officer  in  Charge.  Marine  Inspoclion 
under  paragraph  (c)(2)  nf  this  section 
has  elapsed,  then  the  applicant  must 
provide,  as  part  of  the  application 
package,  evidence  of  suitability  for 
service  in  the  merchant  marine.  Facluis 
which  are  evidence  of  suitability  for 
service  in  the  merchant  marine  are 
listed  in  paragraph  (c)  of  this  section. 
The  Officer  in  Charge.  Marine 
hispoction  will  consider  the  applicant's 
evidence  submitted  with  the  application 
and  may  issue  the  merchant  mariner's 
document  in  less  than  the  listed 
minimum  assessment  period  if  the 
Officer  in  Charge,  Marine -Inspection  is 
satisfied  that  the  applicant  is  suitable  to 
hold  the  merchant  mariner's  document 
for  which  he  or  she  has  applied.  If  an 
application  filed  before  the  minimum 
assessment  period  has  elapsed  does  not 
include  evidenc;e  of  suitability  for 
service  in  the  merchant  marine,  then  the 
application  will  be  considered 
incomplete  and  will  not  be  pro<:es8ed  by 
the  Officer  in  Charge,  Marine  Inspection 
until  the  applicant  provides  the 


necessary  evidence  as  set  forth  in 
paragraph  (e)  of  thissection. 

(5)  If  a  person  with  a  criminal 
conviction  applies  for  a  merchant 
mariner's  document  during  the  lime 
between  the  minimum  and  maximum 
assessment  periods  shown  in  Table 
12.02-4(c)  or  established  by  the  Officer 
in  Charge,  Marine  Inspection  under 
paragraph  (c)(2)  of  this  section,  then  the 
Officer  in  Charge,  Marine  Inspection 
shall  consider  the  conviction  and, 
unless  there  are  offsetting  factors,  shall 
grant  the  applicant  the  merchant 
n\ariner's  document  for  which  he  or  she 
has  applied.  Offsetting  factors  include 
such  factors  as  multiple  convictions, 
failure  to  comply  with  court  orders 
including^hild  support  orders,  previous 
failures  at  rehabilitation  or  reform, 
inability  to  maintain  steady 
employment,  or  any  connection 
between  the  crime  and  the  safe 
operation  of  a  vessel.  If  the  Officer  in 
Charge.  Marine  Inspection  considers  the 
applicant  unsuitable  for  service  in  the 
merchant  marine  at  the  time  of 
application,  the  Officer  in  Charge, 
Marine  Inspection  may  disapprove  the 
.ipplication. 


(6)  If  a  f>erson  with  a  criminal 
conviction  applies  for  a  merchant 
aiariner's  document  after  (he  maximum 
assessment  period  shown  in  Table 
12.02-4(c)  or  established  by  the  Officer 
in  Charge,  Marine  Inspection  under 
paragraph  (c)(2)  of  this  section  has 
elapsed,  then  the  Officer  in  Charge. 
Marine  Inspection  will  grant  the 
applicant  the  merchant  mariner's 
document  for  which  he  or  she  has 
applied  unless  the  Officer  in  Charge, 
Marine  Inspection  considers  the 
applicant  still  unsuitable  for  service  in 
the  merchant  marine.  If  the  Offictjr  in 
Charge,  Marine  Inspection  disapprovcts 
an  applicant  with  a  conviction  older 
than  the  maximum  assessment  period 
listed  in  Table  12.02-4(c),  the  Officer  in 
Charge,  Marine  Inspection  will  n«)tify 
the  applicant  in  writing  of  the  reason(s) 
for  the  disapproval  including  the  Officer 
in  Charge,  Marine  Inspection's  n;ason(s) 
for  considering  a  conviction  older  than 
the  maximum  assessment  period  ljste«l 
in  Table  12.02-4(c).  The  Officer  in 
Charge,  Marine  Inspection  will  also 
inform  the  applicant,  in  writing,  tliat  the 
appeal  procedures  contained  in  fj  I.Q.^  of 
this  chapter  apply. 


Table  12.02-4{c).-<3UIDELfNES  for  EVALUAItNG  APPLICANTS  FOR  MERCHANT  MARINER'S  DOCUMENTS  WHG  HAVE 

Criminal  Convictions 


Crime ' 


Assessment  periods 


Minimum 


Maximum 


Crimes  Against  P»rsons 


HomtckJe  (intentonal)  

HonncKJe  (unintentional)  

Assault  (aggravated) 

Assault  (simple)  

Sexual  Assault  (rape,  child  molestation) 
Other  crimes  against  persons  ^ 


20  years. 
10  years. 
10  years. 
5  years. 
10  years. 


Vehicular  Crimes 


Conviction  involving  lataitty 

Reckless  Driving  

Racing  on  the  Higtiway  , 

Other  vehicular  crimes^ 


5  years. 
2  years. 
2  years. 


Crimes  Against  Public  Safety 


Destruction  o1  Property  

Other  crimes  against  puMc  salety^ 


5  years 


to  years. 


Crimes  invohting  National  Security 


Terrorism.  Acts  o1  Sabotage,  Espionage  and  related  offenses 


7  years 


20  years. 


Dangerous  Drug  Offenses  *'* 


Trafficl<ing  (sale,  dtsbibution,  transfer) 
Dangerous  drugs  (Use  Of  poesession) 
Ottier  dangerous  drug  convictions  ~ 


to  years. 
10  years. 


'Conviction  of  attempts,  solk^itations,  aiding  and  abetting,  accessory  after  the  fact,  and  conspiracies  to  commit  the  criminat  conchict  listed  i»i 
this  table  carry  the  same  minimum  and  ntammum  assessment  periods  provided  in  the  table. 
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depSSg^'SlTmel^ItSe'^f  {he  cS."^  "^^  °""'^®' '"  ^'^'^'  ^^""^  '"'^'*'*"  '°  **^""*"^  "'^  '"'"''"""'  «™^  '^'"'^^'^  assessment  periods 
.hftf?'*'^^'''®  '?  °'i^'"^'  applications  only.  Any  applicant  who  has  ever  been  the  user  of.  or  addicted  to  the  use  of  a  dangerous  druq  shall  meet 
the  requirements  of  paragraph  (a)  of  this  section.  Note:  Applicants  for  reissue  of  a  merchant  mariner's  document  v^th  a  new  exm^ion  datTI^ 
eluding  a  renewal  or  additional  endorsement(s),  who  have  been  convicted  of  a  dangerous  drug  offense  while  hoW  nq  a  irorchant  mariner'sd^^ 
ment.  may  have  their  application  withheld  until  appropriate  action  has  been  completed  by  the  6fficer  ,n  Sge  Marine  SctSn  under  the  re 
ulations  which  appear  m  46  CFR  part  5  governing  the  administrative  actions  against  merchant  manner  credentials  '"^P®"'°"  '"^'  '^  '^^ 

*Th€  assessment  period  shall  not  exceed  10  years  from  the  date  of  conviction 

5 Other  dangerous  drug  convictions  are  to  be  reviewed  by  the  Officer  in  Charge.  Marine  Inspection  on  a  case  bv  case  basis  to  determine  the 
appropriate  assessment  penod  depending  on  the  nature  of  the  offense.  =>t«^"y"  o"  t  case  oy  case  oasis  lo  oeiermme  the 


(d)  National  Driver  Register.  A 
merchant  mariner's  document  will  not 
be  issued  or  reissued  with  a  new- 
expiration  date  unless  the  applicant 
consents  to  a  check  of  the  NDR  for 
offenses  described  in  section 
205(a)(3)(A)  or  (B)  of  the  NDR  Act  (i.e.. 
operation  of  a  motor  vehicle  while 
under  the  influence  of,  or  impaired  by. 
alcohol  or  a  controlled  substance;  and 
any  traffic  violations  arising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways).  The  Officer  in  Charge, 
Marine  Inspection  will  not  consider 
NDR  information  that  is  more  than  3 
years  old  unless  that  information  relates 
to  the  current  suspension  or  revocation 
of  the  applicant's  license  to  operate  a 
motor  vehicle.  An  applicant  conducting 
simultaneous  merchant  mariner's 


credential  transactions  is  subject  to  only 
one  NDR  check. 

(1)  Any  application  may  be 
disapproved  if  information  from  the 
NDR  check  leads  the  Officer  in  Charge. 
Marine  Inspection  to  determine  that  the 
applicant  cannot  be  entrusted  with  the 
duties  and  responsibilities  of  the 
merchant  mariner's  document  for  which 
the  application  is  made.  If  an 
application  is  disapproved,  the  Officer 
in  Charge,  Marine  Inspection  will  notify 
the  applicant  in  wTiting  of  the  reason(s) 
for  disapproval  and  advise  the  applicant 
that  the  appeal  procedures  in  §  1.03  of 
this  chapter  apply  No  examination  will 
be  given  or  merchant  mariner's 
document  issued  pending  decision  on 
appeal. 

(2)  Prior  to  disapproving  an 
application  because  of  information 
received  from  the  NDR,  the  Officer  in 
Chcu-ge.  Marine  Inspection  will  make  the 


information  available  to  the  applicant 
for  review  and  wTitten  comment  The 
applicant  may  submit  reports  from  the 
applicable  State  concerning  driving 
record  and  convictions  to  the  Coast 
Guard  Regional  Examination  Center 
(REC)  processing  the  application.  The 
REC  will  not  process  any  application 
with  NDR  listed  convictions  unless  the 
applicant  produces  the  underlying  vState 
records. 

(3)  The  guidelines  in  Table  12.02-4((1) 
will  be  used  by  the  Officer  in  Charge, 
Marine  Inspection  when  evaluating 
applicants  for  merchant  mariner's 
documents  who  have  drug  or  alcohol 
related  NDR  listed  convictions.  Non- 
drug  or  alcohol  related  NDR  listed 
convictions  will  be  evaluated  by  the 
Officer  in  Charge.  Marine  Inspection 
under  Table  12.02-4(c)  as  applicable 


Table  l2.02-4(d).— Guidelines  for  Evaluating  Applicants  for  Merchant  Mariner's  Documents  Who  Have 
NDR  Motor  vehicle  Convictions  Involving  Dangerous  Drugs  or  Alcohol  ' 


Number  of  convictions 


1 


2  or  more 
2  or  more 


Date  of  conviction 


Less  than  i  year  

More  than  1 .  less  than  3  years 


More  than  3  years  old  

Any  less  than  3  years  old 


All  more  than  3  years  old 


Assessment  period 


1  year  from  date  of  conviction. 

Application  will  be  processed,  unless  suspension  or  revocation  is 

still    in    effect.    Applicant    will    be    advised   that    additional 

conviction(s)  may  jeopardize  merchant  mariner  credentials. 
Not  necessary  unless  suspension  or  revocation  is  still  in  effect. 
1  year  since  last  conviction  and  at  least  3  years  from  2nd  most 

recent  conviction  (whichever  is  longer),  unless  suspension  or 

revocation  is  still  in  effect. 
Application  will  be  processed  unless  suspension  or  revocation  is 

still  in  effect 


'     Any  applicant  who  has  ever  been  the  user  of.  or  addicted  to  the  use  of,  a  dangerous  drug  shall  meet  the  requirements  of  oaraqraoh  (a)  of 
this  section.  r-     a    t-    \  » 


(e)  If  an  applicant  for  an  original 
merchant  mariner's  document  has  one 
or  more  alcohol  or  dangerous  drug 
related  criminal  or  NDR  listed 
convictions,  or  if  the  applicant  applies 
before  the  minimum  assessment  period 
for  his  or  her  conviction  has  elapsed, 
the  Officer  in  Charge,  Marine  Inspection 
may  consider  the  following  factors,  as 
applicable,  in  assessing  the  applicant's 
suitability  to  hold  a  merchant  mariner's 
document  This  list  is  intended  as  a 
guidehne  The  Officer  in  Charge,  Marine 
Inspection  may  consider  other  factors 
which  he  or  she  judges  appropriate 


(1)  Proof  of  completion  of  an  aicohol- 
or  drug-abuse  treatment  or  education 
program 

(2)  Active  membership  in  a 
rehabilitation  or  counseling  group,  such 
as  Alcoholi,  >  or  Narcotics  Anonymous. 

(3)  Characic  references  from  persons 
who  can  attest  lo  the  applicant's 
sobriety,  reliability,  and  suitability  for 
employment  in  the  merchant  marine. 

(4)  Steady  emplovTnent. 

(5)  Successful  completion  of  all 
conditions  of  parole  or  probation 

10  In  §  12  02-9,  paragraphs  (g)  and 
;.*-.i  ire  added  to  read  as  follows 


§  1 2.02-9    Application  for  documents. 

*        •        •        «        ♦ 

(g)  Each  applicant  for  an  original 
merchant  mariner's  document  may  be 
required  to  submit  to  a  criminal  record 
check  as  required  by  §  12.02-4(c) 

(h)  Each  applicant  for  an  original 
merchant  mariner's  document  or  a 
merchant  mariner's  document  reissued 
with  a  new  expiration  date  shall  comply 
with  the  NDR  requirements  in  §  12  02- 
4(d) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Grants  for  Centers  of  Excellence  (COE) 
Bilingual  and  Bicultural  Minority  Pre- 
Faculty  Fellowship  Program 

agency:  Office  of  Minority  Health,  HHS. 
ACTION:  Notice  of  availability  of  funds 
and  requests  for  applications. 

This  demonstration  program  is  to 
assess  whether  formal  pre-faculty 
development  programs  will  increase 
undorrcpresented  minorities  in  faculty 
positions  in  health  professions  schools 
for  the  purpose  of  incorporating 
linguistic  and  culturally  appropriate 
curriculum  models. 
authority:  This  program  will  be 
conducted  under  the  authority  of 
section  1707  of  the  Public  Health 
Service  Act,  as  amended  in  Public  Law 
101-527. 

availability  of  FUNDS:  A  total  of 
S650.000  is  available  for  awards  in  FY 
1995.  It  is  projected  that  institutional 
awards  of  up  to  550,000  per  fellow  will 
be  aviiiiable  to  support  up  to  13  fellows 
per  12-month  budget  period.  Each 
institution  may  request  up  to  two 
fellows  for  the  2-year  project  period;  the 
fellows  are  to  be  appointed  for  2  years. 
Grant  funds  may  be  used  for  stipend, 
tuition,  fees,  and  travel,  inclusive  of 
indirect  costs. 

OBJECTIVE:  To  increase  the  number  of 
minority  faculty  in  health  professions 
schools  and  the  number  of  linguistically 
and  culturally  competent  health 
professionals  to  provide  care  to  targeted 
minority  populations. 
BACKGROUND:  The  ability  of  health  care 
pro\  iders  to  deliver  services  in  a 
manner  which  is  both  linguistically  and 
culturally  appropriate  to  diverse 
minority  populations  is  critical  to 
achi(!ving  equity  of  access  to  health 
care.  Institutions  of  higher  education, 
especially  in  the  health  professions,  are 
pivotal  in  preparing  and  training  future 
health  care  providers  in  the  acquisition 
of  appropriate  cultural  and  linguistic 
skills  to  .serve  diverse  minority 
populations. 

Data  indicate  a  shortage  of  full-time 
faculty  from  underrepresented  minority 
groups  in  health  professions  schools. 
.About  4  percent  of  U.S.  medical  school 
faculty  in  1992  (excluding  those  at  six 
predominantly  minority  schools)  were 
from  underrepresented  minority 
backgrounds.  Of  those.  2.0  percent  were 
African-American,  2.2  percent  were 
Hispanic,  and  0.1  percent  were  Native 
.American.  The  underrepresentation  of 
Asian  and  Pacific  Islander  subgroups  on 


faculties  is  similarly  acute.  The  data  for 
schools  of  medicare  are  quite  similar  to 
schools  of  dentistry,  pharmacy  and 
other  health  professions  schools. 

Coupled  with  the  paucity  of 
underrepresented  minorities  on  the 
faculty  of  health  professions  schools  are 
the  barriers  faced  by  underrepresented 
minorities  to  receiving  tenured 
appointments  or  decisionmaking 
positions  in  either  the  clinical  or  basic 
science  arenas.  Lack  of  opportunity  to 
engage  in  meaningful  research,  develop 
teaching  competence,  engage  in 
effective  community  service  and  secure 
the  required  publications  for 
advancement  are  among  those  barriers. 
Others  include  misunderstandings 
regarding  what  is  required  of  them, 
limited  mentor  guidance  needed  to 
surmount  the  politics  of  academia,  and 
lack  of  protected  time  resulting  in  over- 
involvement  with  minority  student 
problems  and  excessive  committee 
assignments  as  a  "minority 
representative."  Most  significant  is  the 
dearth  of  formal  faculty  development 
programs  within  the  health  professions 
schools  designed  to  optimize 
achievement  of  junior  minority  faculty. 

Major  universities  and  colleges 
indicate  that  institutional  barriers  exist 
to  the  recruitrnent,  training  and 
retention  of  junior  minority  faculty. 
Moreover,  one  of  the  critical 
opportunities  for  intervention  in  this 
process  is  after  individuals  have 
completed  their  professional 
preparation  (e.g..  Dental  School. 
Medical  Specialty  Residency,  etc.)  and 
before  they  qualify  as  candidates  for  an 
entry  level  junior  faculty  position. 

This  obstacle  can  be  overcome  by 
maximizing  retention  potential  for 
academic  careers  during  this  interim 
period  through  the  offering  of  Faculty 
Development  Fellowships.  Such 
fellowships  would  be  designed  to  help 
junior  minority  faculty  improve  their 
competence  in  the  following  areas: 
Research  methodology,  development  of 
research  grant  proposals,  ability  to  work 
with  diverse  minority  populations, 
teaching  capabilities,  and  writing  and 
publication  skills.  These  Faculty 
Development  Fellowships  would 
provide  the  preparation  necessary  for 
minorities  to  qualify  for  faculty 
appointments  and  possibly  prevent 
them  from  leaving  their  academic 
careers. 

Appreciation  and  understanding  of 
the  language  and  culture  of  minority 
communities  are  critical  to  effectively 
providing  health  care.  Increased 
numbers  of  linguistic  and  culturally 
competent  minority  faculty  in  health 
professions  schools  could  significantly 
assist  in  addressing  these  issues  with 


respect  to  minority  as  well  as  majority 
health  care  providers.  One  promising 
means  of  attracting  greater  numbers  of 
minorities  into  academic  careers  is 
through  Faculty  Development 
Fellowships.  Through  such  fellowships, 
retention  in  the  academic  arena  would 
be  enhanced  and  research  into  minority 
health  problems  and  the  implications  of 
linguistic  and  cultural  barriers  on  the 
health  of  minority  populations  would  be 
expanded. 

This  is  an  innovative  program  which 
will  maximize  the  academic  career 
potential  of  minority  individuals  who 
have  completed  their  health  professions 
preparation  but  are  not  yet  competitive 
as  candidates  for  "new"  junior  faculty 
positions.  This  will  be  accomplished  by 
preparing  such  individuals  for  faculty 
appointments  (tenure  track  or 
equivalent)  in  a  manner  that  assures 
sound  academic  careers;  and  by 
developing  them  in  linguistically  and 
culturally  appropriate  competencies 
relevant  to  targeted  minority 
populations.  Ultimately,  this  program 
will  provide  for  an  increase  in  the 
number  of  minority  faculty  in  health 
professions  schools  and  the  number  of 
hnguistically  and  culturally  competent 
health  professionals  to  provide  care  to 
targeted  minority  populations. 
eligibility:  Only  centers  of  Excellence 
(COEs)  grantees  currontl)'  fundr;d  under 
section  7,39  of  the  Public  Health  Service 
Act,  as  amended  by  the  Health 
Professions  Education  E.xtension 
Amendments  of  1992,  Public  Law  102- 
408,  are  eligible  to  apply.  The  COEs  arc 
entities  in  the  heaUh  professions 
schools  known  to  have  the  capacity  t« 
comprehensively  address  health  related 
language  and  cultural  issues  among 
targeted  minority  populations  both 
within  the  academic  setting  and  in  the 
community.  Further,  the  administrative 
unit,  including  program  staff,  and 
institutional  infrastructure  is  already  in 
place  and  funded  through  the  COE  grant 
to  execute  the  initiative.  Applications 
will  not  be  accepted  from  any  other 
organizations. 

PROJECT  REQUIREMENTS:  Eac  h  project 
funded  under  this  grant  program  is 
expected  to  meet  the  project 
requirements  listed  below: 

1.  Select  Fellows:  Identify  and  recruit 
individuals  who  meet  the  following 
criteria  for  fellows: 

(A)  Be  a  citizen  of  the  United  States. 
a  noncifizen  national,  or  a  foreign 
national  having  in  his  or  her  possiis.sjim 
a  visa  (or  green  card)  permitting 
permanent  residence  in  the  Uniteil 
States; 

(B)  Meet  the  definition  for 
underrepresented  minority; 


(C)  Have  completed  a  d<xJoral  level 
ilegree  in  a  relevant  scieiu:H  in  a  M:hool 
aci:re(lited  by  a  body  or  bodies  approvtMl 
liV  the  Secretar\-  {)f  Education;  an<l 

(I))  Plan  to  complete  the  grant- 
supportetl  program  and  follow  an 
academic  career  in  a  health  professions 
school. 

2.  Prepare  Fellows  for  Faculty 
.Appointments:  The  health  professions 
school  pre-faculty  development 
preparation  program  must  be  a  yt^ar- 
.'•ound  formal  fellowship  program  not  tu 
exceed  a  period  of  2  years.  To  prepare 
fellows  for  faculty  appointments,  the 
fellowship  program  should  inchide  at 
least  the  following:  Enhancement  of 
discipline  specific  competencies; 
preparation  in  the  areas  of  education 
■uid  pedagogical  skills,  acadftmic 
leadership,  research  and  researcli 
lut'thodology.  research  grant 
j)reparation/acquisit ion.  administration, 
and  writing  for  publication,  and 
coiunuinity  service. 

^.  Develop  Linguistic  and  Culturallv 
.Appropriate  Competencic^s:  The 
teilowship  program  should  seek  to 
••nhance  the  fellow's  own  cultural 
competence  through  deliverv'  of  services 
tu  minorities  that  necessitates  focus  on 
linguistic  and  cultural  health  deliverv 
issues  and  approaches.  Additional 
activities  would  involve  but  would  not 
t)e  limited  to  the  following:  Conduct  of 
rcisearch  in  selected  priority  anias  of 
minority  health  and  into  the 
implications  of  language  and  cultural 
Issues  on  the  health  of  minority 
pfipulations;  initiation  of  programs 
designed  to  increase  the  numbers  and 
t\pes  of  health  care  providers  trained  to 
serve  limited  English-speaking 
(lopulations;  an(l  involvement  in  the 
training  of  health  care  providers  in 
cultural  competency. 

4.  Provide  a  Mentor:  Identify  a  stfuior 
te:uired  facidty  member  who  will 
provide  direct  supervision  of  the  fellow 
and  formal  ongoing  mentoring  (transfer 
of  knowledge,  skills  and  abilitit^s) 
relevant  to  advancement  in  an  academic 
health  professicm  setting. 

5.  Engage  the  Fellows  in  Kesearc:h:  As 
part  of  their  preparation,  fellows  must 
be  engaged  in  research  regarding  th«' 
recognition  of  language  and  cultural 
l)arriers  to  the  provision  of  health  care, 
including  services  to  limited-English- 
speaking  populations  and  development 
.)f  language  and  culture  curriculum 
models  for  health  professicms  schools. 

ti.  Appoint  Fellows  to  Jimior  Faculty 
Positions:  The  institution  nuist  make  a 
conunitment  to  appoint  fellows  as 
jtuiior  facuhy  members  upon  successful 
.umpletion  of  the  fellowship  program 
and  assure  salary  for  at  li-ast  2  years 
beyond  the  fellowship. 


DEFINITIONS;  For  purposes  of  this  grant 
program  the  following  definitions  apply: 

•  BUingual  and  Bicultural — a  ptTson 
who  has  a  broad  knowledge  of  two 
languages  an<l  the  cultures  in  which 
tht^y  are  spoken  and  is  able  to 
communicate  and  deliver  the  message 
in  the  language  and  cultural  context  in 
which  they  are  spoken. 

•  Cultural  Competency — a  .set  of 
academic  and  interpersonal  skills  that 
allow  individuals  to  increase  their 
understanding  and  appreciation  of 
cultured  differences  and  similaritit>s 
within,  among,  and  between  groups. 
This  requires  a  willingness  and  ability 
to  draw  on  community-based  values, 
traditions,  and  customs  and  to  work 
v\ith  knowledgeable  persons  of  and 
from  the  community  in  developing 
focused  interventions,  communications, 
and  other  supports. 

•  Health  Professions  Schools — 
sf:hools  of  allopathic  or  osteopathic 
medicine,  dentistry  and  pharmacy. 

•  Limited  Enf;lish-speaking — 
individual  whose  primary  language  is 
other  than  English  and  who  nuist 
communicate  in  that  language  if  the 
individual  is  to  have  an  etjual 
opportunity  to  participate  effectively  in 
and  benefit  from  aid.  service  or  benefit 
provided. 

•  Pre-Vaculty  Development 
Program — a  formal,  systematic  training 
program  to  develop  the  knowledge, 
skills  and  abilities  nticessary  to  be 
competitive  for  junior  faculty  tenured  or 
equivalent  positions. 

•  Stipend — a  payment  ma«le  to  an 
individual  under  a  fellowship  or 
training  grant  in  accordance  with 
preestabhshed  levels  to  provide  for  the 
individual's  living  exjienses  during  th«! 
period  of  training. 

•  Underrepresented  minority — with 
respect  to  a  health  profession,  racial  and  , 
ethnic  populations  that  are 
underrepresented  in  the  health 
professions  relative  to  the  number  of 
individuals  who  are  members  of  the 
population  involved.  This  definition 
encompasses  Blacks.  Hispanics.  and 
Native  Americans  including  Native 
Hawaiians  and  potentially  various 
subpopulations  of  Asian  and  Pacific 
Islander  individuals.  Applicants  must 
provide  evidence  that  any  particular 
subgroup  of  Asian  and  Pacific  Islandt-r 
individuals  is  undt^rrepresenled  in  a 
specific  discipline. 

NATIONAL  HEALTH  OBJECTIVES  FOR  THE 
YEAR  2000:  The  Public  Health  Service  is 
connnitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PI  IS  led  national  activity  for  setting 
priority  areas.  This  urogram  is  related  to 


the  obj(!ctives  of  improving  access  to 
and  availability  of  primary  care  services 
for  all  .Americans,  especially  the 
underserved  populations.  Potential 
applicants  may  obtain  a  copv  of  Healthy 
Peopk;  2000  (Full  Report;  St'(K;k  No. 
01 7-00 1-004 74-0)  or  Healthy  People 
2000  (Siuiimaxv  Report;  Stock  No.  017- 
001-0047,1-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  D.C.  20402-9125 
(Telephone  2a2-783-3238). 
SMOKE-FREE  WORKPLACE:  The  Public 
Health  Service  strongly  encourages  all 
graiit  recipients  to  provide  a  smoke- fr»H- 
workplace  antl  to  promote  the  nonuse  of 
all  tobacco  products.  In  addition.  Public 
I^iw  103-227.  the  Pro-Children  Act  of 
1994.  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  p«)rtion 
of  a  facility)  in  which  regular  or  routiiu- 
education,  library,  day  care,  health  can' 
or  early  childhood  development 
services  are  provided  to  children. 
AWARD  CRITERIA:  Funding  decisions  will 
be  determined  by  the  Office  of  Minority 
Health  and  will  be  ba.seil  on  the 
recommendations/ratings  of  n^view 
panels,  program  balance,  including 
geographic  and  race/ethnicity 
distribution,  and  health  problem  ansi 
REVIEW  CRITERIA:  The  following  are 
c:riteria  for  review  of  ap})lications  for 
this  program: 

1.  The  degnse  to  which  the  proposed 
project  plan  meets  the  proj<H:t 
requirements. 

2.  The  degrtHt  to  which  the  senior 
facidty  are  committed  to  and  invoUfd 
in  the  training  of  the  fellows: 

1.  The  extent  to  which  the  projec  t 
sy.stematically  evaluates  the 
administration  of  the  program  and  tin- 
degn?e  to  which  program  and 
edur;ational  objectives  are  met. 

4.  Th(!  administrative,  manageim^nt. 
and  resource  capability  of  the  applicant 
to  carry-out  the  proposed  proj(;ct  \i\  a 
co.st-effective  manner. 

5.  The  potential  for  thi;  applicant  to 
continue  the  program  without  Federal 
support  after  completion  of  the 
approved  project  period. 
APPLICATION  REQUESTS:  Application  form 
PHS  ti025-l  will  be  mailed  to  currently 
fundt'd  COE  grantees.  Questions 
regarding  grants  polic;y  and  business 
management  issues  should  l>e  directed 
to:  Ms.  Carolyn  A.  Williams.  Grants 
Management  Officer.  Office  of  Minority 
Health.  Rockwall  II  Building.  Suite  1000 
(10th  Floor).  5515  Security  Lane. 
Rockville,  MD  20852,  Telephone:  (.KM) 
594-0758  FAX:  (101)  443-8280. 
CiHiipleted  applications  should  be 
submitted  to  the  Grants  Management 
Office  at  the  above  address. 
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If  additional  programmatic 
iiifornintion  is  needed,  please  contact: 
Ms.  Hazel  R.  Farrar,  Program  Analyst. 
Division  of  Program  Coordination. 
Office  of  Minority  Health,  Rockwall  II 
Building.  Suite  1000  (10th  Floor).  5515 
.Security  Lane,  Rockville.  MD  20852. 
Telephone:  (301)  594-0769,  Fax:  (301) 
443-8280. 

REVIEW  OF  APPLICATIONS:  Applications 
will  he  screened  upon  receipt.  Those 
that  are  judged  to  he  incomplete, 
nonresponsive  or  nonconforming  will 
he  returned  without  comment. 
Applications  judged  to  be  complete, 
conforming,  and  responsive  will  he 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

Applications  will  be  evaluated  by 
Federal  reviewers.  Applicants  are 


advised  to  pay  close  attention  to 
program  guidelines,  and  the  general  and 
supplemental  instructions  provided  in 
the  application  kit. 

The  deadline  date  for  receipt  of 
applications  is  (enter  30  days  from  date 
of  publication).  Applications  will  be 
considered  to  be  "on  time"  if  they  are 
either: 

(1)  Received  at  the  above  address  on 
or  before  the  established  deadline  date, 
or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
.Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.) 


Late  applications  will  not  be  accepted 
for  processing  and  will  be  returned  to 
the  applicant. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100)  and  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

There  is  no  CFDA  number  for  this 
program  since  it  is  viewed  as  a  one-time 
project. 

Dated:  February  22.  1995. 
Clay  E.  Simpson,  Jr., 

Acting  Deputy  Assistant  St'crt'tiin  for 
Minority  Hi-alth. 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.215V] 

Fund  for  the  Improvernent  of 
Education:  Partnerships  in  Character 
Education  Pilot  Project;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1995 

Purpose  of  Program:  The  purpose  of 
the  Fund  for  the  Iniproveniont  of 
Education  (FIE)  is  to  support  nationally 
significant  programs  to  improve  the 
quality  of  education,  assist  all  students 
to  meet  challenging  State  content 
standards,  and  contribute  to  the 
achievement  of  the  National  Eidutxition 
Goals.  The  purpose  of  this  competition 
is  to  support  pilot  projects  for  character 
education  as  a  way  to  addn^ss  the 
broader  FIE  objectives. 

Eligible  Applicnnts:  Only  State 
educational  agencies,  in  partnership 
with  one  or  more  local  educational 
agencies,  may  apply  for  grants  undt-r 
this  program. 

Deadline  for  Transmittal  of 
Applications:  April  28,  1995. 

Applications  Available:  March  14, 
1995. 

Estimated  Available  Funds:  5750,000. 

Estimated  Hanf^e  of  Aivards: 
$200,000-$250.000. 

Estimated  Averni;e  Size  of  Awards: 
.$250,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  IxMind  by  any 

i;stimates  in  this  notire. 

Maximum  Award:  The  Secretary  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  $250,000 
for  the  firsl  12-fDon(h  budget  period. 

Project  Period:  Up  to  48  months. 

Supplementary  Information:  Under 
the  Character  Educalion  program.  State 
educalional  agencies  provide  tuchnMal 


and  professional  assistance  to  local 
educational  agencies  in  the 
development  and  implementation  of 
curricidum  materials,  teacher  training, 
and  other  activities  related  to  character 
education.  Applicants  requesting  funds 
under  this  program  must  propose 
projects  designed  to  develop  character 
education  programs  that  incorporate  the 
following  elements  of  character: 

(a)  Caring. 

(b)  Civic  virtue  and  cilizen.ship. 

(c)  Justice  and  fairness. 

(d)  Respect. 

(e)  Responsiliility. 
(0  Trustworthiness. 

(g)  Any  other  elements  deemed 
appropriate  by  the  members  of  the 
partnership. 

Invitational  Priority:  Under  34  CFR 
75.105(c)(1),  the  Secretary  is 
particularly  interested  in  projet;ts  that 
will  also  include  acWitional  elements  of 
character  identified  by  the  local 
educational  agencies  in  consultation 
with  the  schools  and  communities  that 
will  participate  in  the  project.  However, 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  75,  77,  80,  81.  82,  85,  and  86, 
and  (b)  the  regulations  in  34  CFR  Parts 
98  and  99. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75^10(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  couipetilion.  the  Secretary 


are 


distiibutes  the  additional  points  as 
follows: 

Plan  of  Operation  (34  CFR 
75,21 0(b)(3)).  Five  additional  points  ; 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  Plan  (34  CFR  75.2U)(b)(b)) 
Ten  addiiional  points  are  add(;d  to  this 
criterion  for  a  possible  total  of  15  piiints 

Note:  Projci  ts  rt>qu(!sting  funding  under 
ihis  progrnm  must  be  designed  so  ihal  the 
effiu  tivcni'ss  of  the  programs,  projtu  ts  .Tnd 
at  tivitlHS  that  will  In-  rooiiinii-d  is  readily 
ascerlninabie. 

To  Request  an  Application:  Voice 
Mail:  202-2 1 9-2053;  Facsimile 
machine:  202-219-1407;  Mail:  OERI/ 
FIE  Apjilication.  555  New  Ier.si?y 
Avenue.  N\V.  Washington,  DC  20208- 
5645.  Individuals  who  u.se  a 
teleconmnmications  tlevice  for  the  ileal 
(TDD),  mav  call  the  Fe<l(^ral  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.,  and  8  p.m..  Eastern 
lime.  Monday  through  Friday. 

Information  about  the  Dopart.nient's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950,  or  on  the  Internet  Gopher  Server 
at  GOPMER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  I  J.S.C  HOl):i. 
Dated:  .March  8,  1995. 
.Sharon  P.  Robinson, 

Assistant  Si'rn-tnry  for  fli-.M.'orr.ft  nnil 

Iiiiprnvrmrnt. 

|FR  Dot.  <).5-«il.3.'S  Filed  3-10-9.-):  H;45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  328 
[Docket  No.  93N-0107] 

Over-the-Counter  Drug  Products 
Intended  for  Oral  Ingestion  that 
Contain  Alcohol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  a  maximum 
concentration  limit  for  alcohol  (ethyl 
alcohol)  as  an  inactive  ingredient  in 
over-the-counter  (OTC)  drug  products 
intended  for  oral  ingestion  (0.5  percent 
alcohol  for  children  under  6  years  of 
age,  5  percent  alcohol  for  children  6  to 
under  12  years  of  age,  and  10  percent 
alcohol  for  anyone  12  years  of  age  and 
over).  This  final  rule  also  requires  that 
the  alcohol  content  be  stated 
prominently  and  conspicuously  on  the 
principal  display  (front)  panel  of 
product  labeling.  FDA  is  issuing  this 
final  rule"after  considering 
recommendations  from  its 
Nonprescription  Drugs  Advisory 
Committee  (NDAC)  and  public 
comments  on  the  agency^s  notice  of 
proposed  rulemaking.  This  final  rule 
defers  action  on  alcohol  limits  for 
Aromatic  Cascara  FJuidextcact,  Cascara 
Sagrada  Fkiidexttact.  and  orally 
ingested  OTC  homeopathic  drug 
products. 

EFFECTIVE  DATE:  March  13.  1996. 
FOR  FURTHER  WFORMATIOH  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFI>-aiO), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-S94-5000. 

SUPPLEMENTAflV  INFORMATION:  la  tiie 
Federal  Register  of  October  21, 1993  !58 
FR  54466),  the  agency  proposed 
maximum  concentration  limits  for 
alcohol  as  an  inactive  ingredient  in  OTC 
drug  products  intended  for  oral 
ingestion.  The  proposed  limits  were  0.5 
percent  alcohol  for  children  under  6 
years  of  age,  5  percent  alcohol  for 
children  6  to  under  12  years  of  age,  and 
10  percent  alcohol  for  anyone  12  years 
of  age  and  over.  In  addition,  the  agency 
proposed  that  the  alcohol  content  be 
stated  prominently  and  conspicuously 
on  the  principal  display  (front)  panel  of 
product  labeling,  and  that  the  labeling 
term  "alcohol-free"  mean  that  the 
product  contains  no  alcohol  at  nil. 


These  proposals  were  based  on  NDAC's 
recommendations. 

In  response  to  the  proposal,  seven 
drug  manufacturers,  four  professional 
organizations,  four  drug  manufacturers 
associations,  and  two  consumers 
submitted  comments.  Copies  of  the 
comments  are  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

1.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  Several  comments  expressed  their 
support  for  the  alcohol  content 
limitations  proposed  by  the  agency  and 
placement  of  the  alcohol  content  on  the 
front  (principal)  display  paneL  The 
comments  stated  that  prominent  and 
conspicuous  labeling  will  enhance  and 
guide  the  public  in  making  an  informed 
decision  when  purchasing  products. 

2.  Two  comments  urged  FDA  and 
industry  to  find  ahernatives  to  alcohol 
so  that  eventually  alcohol  can  be 
eliminated  from  OTC  drug  products 
entirely.  One  comment,  from  a 
manufacturer  of  nonalcoholic  OTC  drug 
products,  suggested  that  the  agency 
codify  its  policy  of  encouragement  of 
the  lowest  amount  of  alcohol  necessary 
for  pharmaceutical  purposes.  The 
comment  stated  that  this  could  be  done 
by  amending  proposed  §  328.10  to 
include  new  paragraph  (f)  as  follows: 

(0  Any  manufacturer  of  OTC  drug  products 
sliaU  use,  witltin  reasonable  time  of  it 
becooiBg  kaown.  aay  formulary  technique  or 
terhnulof;y  commercially  available  at 
adoption  of  this  rule  or  which  may  iater 
beoome  available  and  would  optinialiy 
induce  or  eliminate  the  use  of  alcohol  in  its 
OTC  product(s). 

The  agency  appreciates  the 
comments'  concerns  and  strongly 
encourages  the  further  development  of 
safe  alternatives  to  alcohol.  However, 
the  agency  believes  that  it  is 
unnccr^ssary  to  codify  its  policy  of 
"encouragement,"  as  suggested  by  one 
conioaent.  The  agency's  stateaients  in 
the  preamble  to  the  proposal  and  the 
agency's  action  in  implementing  alooliol 
concentration  limits  adequately  reflect 
the  agency's  policy  to  reduce  the 
amount  of  alcohol  in  OTC  drug 
products. 

3.  One  comment  requested  tliat  FDA 
adopt  a  timetable  for  implementation  of 
the  new  alcohol  content  limitations  for 
orally  ingested  OTC  drug  products  that 
is  consistent  with  the  timetable  in  the 
voluntarv'  program  proposed  by  the 
Nonprescription  Drugs  Manufactures 
Association  (NOMA).  That  program 
calls  for  NDMA  member  companies 


with  affected  products  to  implement  the 
new  limitations  "as  soon  as 
practicable."  The  goal  for  reformulating 
and  labeling  the  5-  and  10-percent 
alcohol  limitations  was  November  1993. 
The  goal  for  reformulating  and  labeling 
of  alcohol-free  OTC  drug  products  was 
December  1994.  Both  dates  were  for 
factory  shipment  of  reformulated 
products. 

The  agencv  stated  in  its  proposed  rule 
(58  FR  54466)  that  the  final  rule  would 
become  effective  12  months  after  the 
date  of  its  publication  in  the  Federal 
Register.  Thus,  the  effective  date  for 
implementing  this  final  rule  will  go 
beyond  the  December  1994  date 
proposed  by  NDMA  to  complete  the 
implementation  of  its  voluntary 
program  and  should  present  no 
problems  tiniewise  to  NDMA  member 
companies. 

4.  One  comment  contended  that  the 
alcohol  content  regulation  should 
pertain  solely  to  orally  ingested 
products  covered  by  OTC  drug 
monographs.  The  comment  stated  that 
OTC  drug  monographs  represent  a  menu 
of  ingredients  that  represent  an 
essentially  known  set  of  products  from 

a  formulation  standpoint,  while  OTC 
drug  products  under  new  drug 
applications  (NDA's)  usually  represent 
novel  OTC  formulations  that  may 
require  special  considerations  regarding 
product  specifications.  The  comment 
added  that  formulatory  flexibility  is 
especially  needed  in  the  futiu-e  for 
prescription-to-OTC  switch  products 
under  NDA's. 

The  agency  disagrees  with  the 
comment.  The  intent  of  the  regulation  is 
to  limit  the  alcohol  content  of  all  OTC 
drug  products  intended  for  oral 
ingestion,  regardless  whether  marketed 
under  an  OTC  drug  monograph(s)  or  an 
NDA  (which  also  includes  abbreviated 
applications).  The  regulation  provides 
an  exemption  procedure  in  §  328.10(e). 
Appropriate  cause,  such  as  a  specific 
solubility  or  manufacturing  problem, 
must  be  adequately  documented.  This 
procedure  applies  equally  to  products 
marketed  under  an  c3tC  drug 
inonograph(s)  or  an  NDA.  Therefore,  the 
agency  finds  no  basis  to  limit  the 
regulation  solely  to  products  covered  by 
O'TC  drug  monographs. 

5.  One  comment  asserted  that  thtf 
proposed  rule  should  be  withdrawn 
because  there  are  no  data  to  support  a 
10-percent  alcohol  limit  for  orally 
ingested  OTC  drug  products  intended 
for  adults.  The  comment  contended  that 
the  10-percent  maximum  alcohol 
concentration  for  adults  was  based 
solely  on  scientific  opinion,  but  without 
scientific  data  to  support  the  opinion. 
The  comment  argued  that  requiring 


UMI 


manufactur<)rs  to  apply  for  an 
exemption  to  exceed  the  10-percent 
alcohol  content  limit  is  unwarranted 
because  the  agency  Lis  not  shown  that 
such  products  are  dangerous. 

The  ag€ncy  disagrees  with  the 
comment  A  number  of  safety  issues 
related  to  higher  alcohol  oxicentrations 
were  discussed  at  the  NDAC  meeting 
held  OH  December  17. 1992.  NDAC 
discussed  development  of  lactic 
acidosis  (with  hypoglycemia  occurring 
in  some  people)  in  acute  alcohol 
intoxication,  sensitivity  and  tolerance  to 
alcohol,  cutaneous  vasodilation, 
withdrawal  syndrome,  fetal  alcohol 
syndrome,  interaction  v.ith  drugs,  etc. 
(See  58  Fit  54466  at  54467  to  54468.) 
NDAC  considered  that  alcohol  displays 
zero  order  pharmacokinetics  once  a 
threshold  concentraticn  is  exceeded. 
This  means  that  blood  alcohol 
concentrations  are  not  proportional  to 
the  amount  ingested.  Thus,  a  small 
increase  in  the  amount  ingested  may 
lead  to  a  large  increase  in  the  blood 
alcohol  concentration.  It  therefore  is 
much  easier  te  attain  intoxicating  blood 
levels  of  alcohol,  because  less  alcohol 
needs  to  be  ingested  to  do  so. 

The  agency  believes  that  there  are 
sufficient  scientific  data  to  support  the 
10-percent  alcohol  limit  for  orally 
ingested  OTC  drug  products  intended 
for  adults  and  that  the  petition 
procedure  in  §  328.10(e)  is  appropriate 
if  there  is  a  need  to  request  an 
exemption. 

6.  One  comment  claimed  that 
requiring  child-resistant  (CR)  packaging 
would  be  more  helpful  in  preventing 
accidental  overdose  in  children  than  the 
alcohol  content  Umitations  proposed  by 
the  agency.  The  comment  noted  that  the 
Consumer  Product  Safety  Commission 
(CPSC)  is  currently  considering 
development  of  a  regulation  to  require 
CR  packaging  for  mouthwashes 
containing  greater  than  five  p>ercent 
alcohol.  The  comment  mentioned  that 
in  response  to  the  continuing  problem 
of  tampering  with  OTC  drug  products 
formulated  as  two-piece  bard  gelatin 
capsules.  FDA  had  nut  proposed  to 
simply  ban  gelatin  capsules  but  rather 
"balanced  the  value  of  the  hard  capsule 
dosage  form  to  consumers  against  its 
continued  vulnerabiUty  to  malicious 
tampering"  and  proposed  to  strengthen 
its  tamper-resistant  pwckaging  regulation 
(59  FT?  2542  at  2543,  January  18, 1994). 

The  agency  believes  that  CR 
packaging  could  play  a  role  in 
preventing  toxic  effects  in  infants  and 
young  children  from  accidental 
ingestion  of  alcohol-containing  OTC 
drug  products.  However,  CR  packaging 
alone  would  not  prevent  adolescents 
and  adults  from  intentionally  ingesting 


OTC  drug  producu  for  their  aktrfiol 
content  or  prevent  young  children  and 
adolescents  from  ingesting  undesirable 
levels  of  alcohol  from  normal  doses  of 
alcohol-containing  OTC  drug  products. 
Because  prevention  of  accidental 
overdose  in  children  is  not  the  primary 
purpose  of  this  regulation,  the  agency  is 
finalizing  the  regulation  as  proposed. 

The  agency  discussed  the  issue  of  CR 
packaging  in  the  OTC  cough-cold 
combinations  tentative  fmai  monograph 
(53  FR  30522  at  30527,  August  12. 
1988),  and  stated  that  the  authority  to 
require  CR  padtaging  rests  with  the 
CPSC  under  the  Poison  Prevention 
Packaging  Act  of  1970.  FDA  is  aware 
that  the  CPSC  has  published  a  proposed 
rule  (59  FR  24386,  May  11, 1994)  to 
require  CR  packaging  for  mouthwash 
products  containing  3  grams  (g)  or  more 
of  alcohol.  FDA  is  not  aware  of  any 
CPSC  consideration  of  CR  packaging  for 
alcohol-containing  OTC  drug  products 
intended  for  oral  ingestion. 

7.  One  comment  questioned  why 
small  amounts  of  alcohol  ingested  ia 
OTC  drug  products  are  considered 
harmful  when  one  to  two  ounces  (oz)  of 
alcohol  per  day  axe  recomiuended  for 
cardiovascular  health  in  adults. 

The  agency  acknowledges  that  small 
amounts  of  alcohol  are  not  harmful  for 
most  adults.  However,  for  some  people 
even  small  amounts  of  alcohol  could  be 
harmful  (see  section  I.A.,  comments  5 
and  6).  Those  individuals  will  avoid 
alcoholic  beverages  but  may  not  avoid 
OTC  drug  products  because  of 
imawareness  of  their  alcohol  content. 
The  agency  concludes  that  the  potential 
benefit  alcohol  may  have  for 
cardiovascular  health  in  some  adults 
does  not  justify  the  unnecessary  use  of 
alcohol  in  OTC  drug  products,  when 
this  use  may  he  harmful  to  some 
individuals. 

8.  One  comment  contended  that 
eliminating  alcohol  from  products 
intended  for  use  by  children  and 
younger  adolescents  will  not  entirely 
address  the  problem  posed  by 
adolescents  who  purchase  OTC  drug 
products  intended  for  use  by  adults  in 
order  to  obtain  psychoactive  effects 
from  the  alcohol. 

The  agency  acknowledges  that  the 
final  regulation  will  not  entirely 
eliminate  the  potential  for  adults  and 
adolescents  intentionally  to  misuse  OTC 
drug  products  for  their  alcohol  content. 
The  prevention  of  intentional  misuse, 
however,  is  not  the  primary 
consideration  of  this  regulation. 
However,  by  reducing  the  amount  of 
alcohol  that  can  be  consumed  from  OTC 
drug  products,  the  agency  believes  that 
this  regulation  will  discourage  and 
reduce  intentional  misuse. 


9.  One  comment  requested  that  the 
agency  have  NDAC  review  the  safety  of 
synthetic  akaboU  (glycols)  as  a  phase  n 
followup  to  its  initial  "akohol"  work. 

The  agency  notes  that  the  comment 
offered  no  data  or  reasons  to  support  its 
request.  The  agency  is  not  aware  of  any 
current  safety  problems  surrounding  the 
use  of  glycols  as  inactive  ingredients  in 
OTC  drug  products  that  would  warrant 
review  at  this  time. 

B.  Comments  on  Labeling  of  OTC  Drug 
Products  Intended  for  Oral  Ingestion 
that  Contain  Alcohol 

10.  Two  comments  objected  to  the 
requirement  in  proposed  §  328.5G(b) 
that  the  product's  alcohol  content 
appear  on  the  principal  display  panel 
(FDP).  The  comments  indicated  that  thi 
PDP  is  for  the  purpose  of  product 
recognition  and  was  not  designed  to 
carry  all  important  information  about 
safe  product  use,  contending  that  the 
product  information  panel  (PIP)  was 
intended  to  provide  this  infcmnation. 
The  comments  stated  that  section  502(e) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C  352(e))  allows 
the  alcohol  content  to  appear  anywhere 
on  the  OTC  label.  The  comments 
mentioned  that  it  has  been  industry 
practice  to  place  the  alcohol  content  in 
the  PIP  under  the  inactive  ingredients 
section.  The  comments  indicated  that 
when  coiisumers  question  product 
content,  they  logically  turn  to  the 
ingredient  listing  on  the  PIP.  The 
comments  added  that  alcohol  CMitent 
information  on  the  PDP  would 
overemphasize  and  detract  from  the  PIP. 
One  comment  argued  that  including  an 
alcohol  content  statement  would 
inevitably  decrease  the 
"conspicuousness  "  and  prominence  of 
other  language  currently  required  on  the 
PDP.  The  other  comment  argued  that  it 
is  important  to  use  the  PDP  for  its 
specialized  marketing  purposes 
(product  recognition,  e.g.,  product 
name,  statement  of  identity,  and  net 
contents)  and  to  use  the  PIP  for 
consistent  consumer  usage  of  OTC  drug 
labeling  (e.g.,  ingredients,  warnings,  and 
directions)  for  all  the  various  OTC  dirug 
categories.  The  conunent  added  that  a 
low  alcohol  content  is  not  of  any  greater 
importance  than  other  warnings 
currently  required  on  OTC  drug 
products  intended  for  oral  ingestion. 
The  comment  mentioned  that 
consumers  with  a  personal  interest  in 
the  product's  alcohol  content  will  be 
self-motivated  to  read  the  PIP  for  the 
disclosed  alcohol  content.  The 
comments  noted  that  a  niunber  of  other 
related  important  warnings  (e.g.,  the 
aspartame  warning  for  phenyiktHon  urics 
on  food  products,  the  sodium  content 
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warnings,  and  the  FD&C  Yellow  No.  5 
warnings  in  21  CFR  201.20  for  certain 
drugs)  are  not  required  to  appear  on  the 
PDF,  but  may  appear  on  the  PIP. 

One  comment  also  stated  that  there  is 
no  demonstrable  evidence  of  a  serious 
public  health  hazard  resulting  from  the 
presence  of  alcohol  in  OTC  drug 
products.  The  comment  argued  that  the 
use  of  the  PDP  to  disclose  alcohol 
content  would  create,  by  regulation,  a 
negative  perception  of  alcohol,  which  is 
unwarranted  scientifically.  The 
comment  concluded  that  no  data  are 
available  to  suggest  that  the  ciurent 
labeling  regulations  are  ineffective  in 
informing  consumers  who  want  to  know 
the  alcohol  content  of  OTC  drug 
products. 

The  agency  disagrees  with  the 
comments.  While  no  specific  data  are 
available  to  demonstrate  consumer 
confusion,  the  agency  believes 
consumers  need  to  be  able  to  readily 
determine  the  alcohol  content  of  OTC 
drug  products  at  the  time  of  purchase. 
The  agency  is  aware  that  consumers  do 
not  necessarily  read  all  labeling  at  the 
time  of  purchase.  Prominent  and 
conspicuous  labeling  of  the  alcohol 
content  on  the  PDP  will  help  consumers 
to  make  an  informed  decision  at  the 
time  of  purchase.  This  information  is 
extremely  important  for  consumers  who 
wish  to  avoid  or  limit  alcohol  ingestion, 
such  as  a  recovering  alcoholic  or  a 
parent  of  a  young  child.  The  agency 
acknowledges  that  the  act  allows  the 
alcohol  content  of  a  product  to  appear 
anywhere  on  the  OTC  label.  However, 
the  agency  believes  that  the  new  alcohol 
labeling  requirements  should  prove 
more  effective  in  bringing  this 
information  to  consumers'  attention. 
The  agency  concludes  that  a  few  words 
describing  the  alcohol  content  (e.g., 
"contains  5%  alcohol,"  "5%  alcohol") 
on  the  PDP  would  not  significantly 
decrease  label  readability  or  alter  the 
prominence  of  additional  information 
currently  required  on  the  PDP.  At  this 
time,  many  manufacturers  already 
voluntarily  include  related  labeling  to 
inform  consumers  that  a  product  is 
"alcohol  free."  To  facilitate  product 
comparison  and  to  better  provide 
consumers  with  information  needed  to 
make  an  informed  decision,  the  agency 
is  requiring  a  product's  alcohol  content 
to  appear  on  the  PDP.  The  agency  is  not 
aware  of  any  significant  safety  problems 
with  other  inactive  ingredients  in  OTC 
drug  products  that  would  warrant 
information  about  the  ingredients  on  the 
PDP. 

11.  One  comment  expressed  support 
for  the  agency's  proposal  that  allows  use 
of  the  term  "alcohol  free"  only  on  those 
OTC  drug  products  that  contain  no 


alcohol.  Two  comments  objected  to  the 
proposal  in  §  328.50(e)  that  the  term 
"alcohol  free"  mean  zero  percent 
alcohol.  The  comments  requested  that  a 
de  minimus  level  of  alcohol  be  allowed 
in  OTC  drug  products  in  order  to  permit 
some  variability  in  the  sensitivity  of  the 
methods  of  analysis  and  detection, 
especially  due  to  the  presence  of  alcohol 
moieties  from  natural  flavors  that  are 
often  used  in  OTC  drug  products.  One 
comment  argued  that,  due  to  the 
practicalities  of  pharmaceutical 
formulation,  a  de  minimus  level  of  0.5 
percent  alcohol  being  labeled  as 
"alcohol  free"  would  allow 
manufacturers  to  use  available  alcohol- 
containing  flavors  in  OTC  drug 
formulations  to  provide  essentially 
"alcohol-free"  palatable  formulations  to 
consumers  who  want  to  avoid  alcohol. 
The  comment  indicated  that  the  terms 
"sugar  free"  (<  0.5  g),  "sodium  free"  (< 
5  mg),  and  "fat  free"  (<  0.5  g),  may  be 
applied  to  dietary  supplements  and 
foods  (21  CFR  101.60(c)(1),  101.61(b)(1). 
and  101.62(b)(1)).  The  comment 
contended  that  this  precedent 
acknowledges  that  a  total  absence  of 
these  components  from  certain  foods  is 
unlikely  and  difficult  to  achieve  from 
the  standpoint  of  product  preparation. 
Thrf comment  concluded  that  this 
approach  should  carry  over  to  an 
alcohol-free  claim  for  OTC  drug 
products. 

The  agency  disagrees  with  the 
comments  and  believes  that  the  term 
"alcohol  free"  should  mean  no  (0 
percent)  alcohol  in  a  product.  The 
agency  acknowledges  that  the  total 
elimination  of  certain  food  components 
(fat,  sugar,  sodium)  from  foods  is 
unlikely  and  difficult  to  achieve.  Small 
amounts  of  these  components,  when 
present  in  foods,  are  dietarily 
insignificant.  However,  the  agency 
believes  that  these  circumstances  do  not 
apply  to  alcohol  in  OTC  drug  products. 

Restricting  use  of  the  term  "alcohol 
fi«e"  to  products  that  contain  no  (0 
percent)  alcohol  within  the  limits  of 
current  technology  (Ref.  1)  in  no  way 
limits  manufacturers'  ability  to  produce 
low  alcohol  OTC  drug  products. 
However,  it  does  provide  important  and 
truthful  labeling  to  consumers  who  may 
be  interested  in  total  avoidance  of 
alcohol  for  personal,  religious,  or 
medical  reasons.  Consumers  who  want 
to  purchase  a  product  with  no  alcohol 
should  be  assured  that  the  product  does, 
in  fact,  contain  no  alcohol.  Individuals 
taking  an  alcohol-deterrent  medication, 
such  as  disulfiram,  could  suffer 
untoward  reactions  from  ingesting  a 
drug  product  labeled  as  "alcohol  free" 
when  it  actually  contains  a  small 
amount  of  alcohol  (even  up  to  0.5 


percent).  Alcohol  &«e  products  can  be 
achieved,  because  a  significant  number 
of  OTC  drug  products  have  already  been 
reformulated  with  no  alcohol. 
Therefore,  the  agency  is  finalizing 
§  328.50(e)  as  proposed. 

The  agency  will  use  a  gas-liquid 
chromatographic  method  (Ref.  1)  to 
analyze  products  for  their  alcohol 
content.  A  copy  of  this  method  has  been 
placed  in  the  Dockets  Management 
Branch  (address  above).  The  agency 
invites  cdmments  on  this  test  method. 

Reference 

(1)  Santos, ).,  "Limit  of  Alcohol  Test,"  draft 
of  unpublished  procedure,  in  OTC  Vol. 
260002,  Docket  No.  93N-0107.  Dockets 
Management  Branch. 

12.  One  comment  requested  that  the 
agency  phase  in  the  labeling 
requirements  as  they  apply  to 
homeopathic  drug  products  over  a 
period  of  3  years.  The  comment 
contended  that  changing  the  labels  on 
such  a  large  number  of  preparations 
would  require  tremendous  effort  and 
expense.  "The  comment  added  that  this 
relabeling  could  not  reasonably  be 
achieved  within  the  proposed  12-month 
period.  Another  comment  complained 
that  the  agency  is  allowing 
manufacturers  only  1  year  to 
reformulate  their  products  when  it  is 
impossible  to  achieve  and  prove  a  stable 
product  formula  in  less  than  3  years. 
The  comment  added  that  there  may  be 
no  studies  on  the  safely  of  increasing 
the  amounts  of  alternative  preser\'atives, 
while  alcohol  has  a  long  history  of 
safety. 

The  agency  disagrees  with  the 
comments  and  finds  no  basis  to  grant  a 
3-year  phase  in  period  for  this 
regulation.  The  comments  offered  no 
documentation  to  support  that  3  years  is 
necessary  for  product  reformulation  or 
relabeling.  The  agency  feels  that  1  year 
from  the  date  of  the  final  rule  is 
sufficient  for  manufacturers  to 
reformulate  and  relabel  their  products. 
One  year  has  been  the  standard  time 
provided  for  reformulation  and 
relabeling  throughout  most  of  the  OTC 
drug  review.  This  timeframe  has  proven 
satisfactory  for  the  vast  majority  of 
reformulations  and  relabelings  that  have 
resulted  from  the  OTC  drug  review. 
Relabeling  needed  for  homeopathic  drug 
products  to  label  the  alcohol  content  on 
the  principal  display  panel  can  be 
accomplished  by  the  use  of  "stick-on" 
labels,  if  necessary. 

The  agency  recognizes  that 
manufacturers  have  already  had  1  year 
since  the  proposal  was  published  to 
conduct  stability  studies  on  products 
that  will  need  to  be  reformulated.  They 
will  have  1  more  year  to  complete  thesp 


studies  before  this  fuial  rule  becomes 
effective.  Further,  manufacturers  may 
request  an  extension  for  either 
relabeling  or  reformulating  their 
products  provided  that  they  can  justify 
and  document  their  need. 

C.  Comments  on  Specific  OTC  Drug 
Products  Containing  Alcohol 

13.  One  comment  questioned  whether 
the  proposed  regulations  are  intended  to 
apply  to  homeopathic  drug  products. 
The  comment  noted  that  the  preamble 
of  the  proposed  rule  stated  that  "these 
regulations  would  apply  to  OTC  drug 
products  regulated  under  the 
monograph  system  (21  CFR  parts  330  to 
358),  and  those  approved  under  new 
drug  applications"  (58  FR  54486  at 
54469).  Refierring  to  Compliance  Pohcy 
Guide  7132.15  (homeopathic  drugs) 
(Ref.  1)  and  the  Federal  Register 
announcement  excluding  OTC 
homeopathic  drug  products  from  the 
OTC  drug  review  (37  FR  9464  at  9466. 
May  11. 1972),  the  comment  mentioned 
that  homeopathic  drug  products  are  not 
regulated  under  OTC  dnig  monographs, 
nor  are  they  subject  to  NDAs.  The 
comment  requested  the  agency  to  clarify 
this  ambiguity. 

The  discussion  in  the  preamble  of  the 
proposed  rule  about  products  regulated 
under  the  monograph  system  and  NDA's 
was  an  illustrative  example  following  a 
general  statement  that  alcohol 
limitations  and  related  labeling 
requirements  apply  to  all  OTC  drug 
products  intended  for  oral  ingestion.  It 
was  the  agency's  intent  that  ^ 
proposed  regulation  apply  to  all  drugs 
sold  without  a  prescription.  While 
homeopathic  drugs  are  neither  regulated 
under  the  monograph  system  nor 
subject  to  NDA's.  they  are  still  regulated 
as  drugs  under  the  act.  The  safely 
considerations  surrounding  alcohol 
apply  equally  to  all  OTC  drug  products. 
Accordingly,  homeopathic  drug 
products  are  subject  to  the  final 
regulation  and  must  meet  all  of  the 
labeling  requirements  in  §  328.50. 
However,  because  the  regulation  may 
conflict  with  alcohol  content 
specifications  set  forth  in  the 
Homeopathic  Pharmacopeia  of  the 
United  States  (see  section  I.C,  comment 
15),  the  agency  is  temporarily 
exempting  orally  ingested  homeopathic 
drug  products  firom  the  alcohol 
percentage  limitations  in  §  328.10(b), 
(c),  and  (d)  until  this  issue  is  resolved. 

Reference 

(1)  FDA.  Compliance  Policy  Guide 
7132.15,  May  31. 1988.  copy  in  OTC  Vol. 
260002,  Docket  No.  93N-0107.  Dockets 
Management  Branch. 


14.  Two  comments  stated  that  the 
proposed  regulation  conflicU  with  the 
alcohol  content  specifications  set  forth 
in  the  Homeopathic  Pharmacopoeia  of 
the  United  States.  Several  comments 
argued  that  for  solubility,  st^ility.  and 
preservative  purposes,  there  is  no 
substitute  for  alcohol  in  homeopathic 
drug  products.  Three  of  the  comments 
added  that  aktrfiol  is  also  essential  in 
aiding  the  absorption  of  homeopathic 
medicines.  The  comments  stated  that  "if 
dilutions  containing  preservatives  other 
than  alcohol  are  used  by  a  process  of 
alternate  serial  dilution  and 
dynaminization  to  prepare  higher 
potencies,  for  example  using  a  3X 
formula  to  make  a  6X.  the  preservatives 
would  be  potentized  as  well  as  the 
remedy  in  the  homeopathic  manner." 
The  comments  added  that  the 
physiological  activity  of 
homeopathically  potentized 
preservatives  is  unknown  and 
unpredictable,  and  no  data  exist  to 
assist  the  homeopathic  community  in 
predicting  the  therapeutic  effect  on  the 
user.  Two  comments  mentioned  that 
chemical  preservatives  have  been 
identified  increasingly  as  a  source  of 
undesired  side  effects,  including 
.allergies.  One  comment  stated  that  the 
proposed  alcohol  restrictions  would 
mean  giving  up  all  of  the 
pharmaceutical,  technical,  and  medical 
experience  for  homeopathic  drug 
products.  Another  comment  claimed 
that  a  therapeutic  re-evaluation  of 
homeopathic  remedies  would  be 
necessary.  Several  comments  claimed 
that  alcohol  in  homeopathic  drug 
products  does  not  pose  a  risk  to  adults 
or  children  because  of  the  small  volume 
of  alcohol  present  in  a  standard 
homeopathic  drug  dose  (standard  adult 
dose  is  generally  10  drops.  5  drops  for 
children,  approximately  .25  to  .5  mL) 
and  the  small  package  voltmie  of 
alcohol  containing  hcHneopathic  drug 
products  (usually  <  4  oz).  One  eonunent 
stated  that  because  the  proposed  alcohol 
content  labeling  focuses  on  f>ercent 
alcohol  content  rather  than  total  alcohol 
content  per  dose,  consumers  will  avoid 
homeopathic  drug  products  on  the 
mistaken  assumption  that  a  high  percent 
alcohol  content  reflects  a  high  level  of 
alcohol  intake.  Several  comments 
asserted  that  the  new  regulation  would 
have  a  significant  "negative"  economic 
impact  on  the  homeopathic  industry. 
The  comments  stated  that  a  fiill-Iine 
homeopathic  drug  manufactiuer  makes 
dosage  forms  using  over  1,000  active 
ingredients,  and  to  reformulate,  test, 
repackage,  and  relabel  all  homeopathic 
drug  products  would  be  very  costly  and 
time  consuming.  Further,  having  to 


apply  for  an  exemption  for  each 
individual  dosage  form  would  be 
impracticable,  time-consuming,  and 
expensive  for  both  manufacturers  and 
FDA.  Two  comments  asserted  that 
subjecting  homeopathic  drug  products 
to  the  new  alcohol  limitations  would 
cause  their  removal  from  the  market. 
One  comn>ent  contended  that  to 
proceed  with  a  rulemaking  that  has  the 
effect  of  destroying  an  entire  industry 
without  the  support  of  an  economic 
impact  analysis  would  contravene 
regulatory  requirements. 

The  agency  does  not  have  sufficient 
data  or  information  to  determine 
whether  orally  ingested  homeopathic 
drug  products  can  be  reformulated  with 
10  percent  alcohol  or  less.  Due  to  the 
manner  in  which  homeopathic  drug 
products  are  manufactured,  the  agency 
will  not  make  a  decision  concerning  the 
appropriate  alcohol  content  of  these 
products  until  it  obtains  the  necessary 
data  and  information  on  bow  these 
products  are  manufactured  and  wby 
they  need  such  high  levels  of  alcohol  l<x 
product  formulation.  Rather  than  delay 
publication  of  this  final  rule,  the  agency 
will  temporarily  exempt  orally  ingested 
homeopathic  drug  products  frt)m  the 
alcohol  percentage  limitations  in 
§  328.10(b),  (c),  and  (d).  The  agency  will 
publish  its  decision  concerning  the 
appropriate  alcohol  content  for  orally 
ingested  homeopathic  drug  products  in 
a  future  issue  of  the  Federal  Register. 

15.  One  comment  suggested  it  would 
be  more  cost  effective  for  industry  and 
FDA  to  exempt  herbal  drugs  that 
contain  more  than  50  percent  herbal 
products  on  a  weight  to  volume  (w/v) 
basis,  rather  than  require  individual 
exemptions  for  herbal  drug  products 
that  contain  more  than  10  percent 
alcohol  by  necessity. 

The  agency  disagrees  with  the 
comment.  The  purpose  of  §  328.10  (e)  is 
to  exempt  OTC  drug  products  for  which 
no  alternatives  to  alcohol  exist.  The 
comment  submitted  no  evidence  to 
suppcm  why  all  herbal  drug  products 
that  contain  50  percent  (w/v)  herbal 
ingredients  should  be  automatically 
exempt. 

16.  One  comment  stated  that  the  OTC 
drug  product  Aromatic  Cascara 
Fluidextract,  which  contains  18  to  20 
percent  alcohol,  cannot  be  formulated  at 
lower  alcohol  concentrations  because  of 
its  susceptibiUty  to  microbial 
contamination.  The  comment  added 
that  if  the  product  were  reformulated  to 
10  percent  alcohol  or  less,  it  would  not 
be  within  the  specifications  set  forth  in 
the  United  States  Pharmacopeia 
(U.S.P.). 

The  comment  is  correct  in  stating  that 
if  Aromatic  Cascara  Fluidextract  were 
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reformulated  to  10  percent  alcohol  or 
less,  it  would  not  be  within  the 
specifications  set  forth  in  the  U.S.P. 
Aromatic  Cascara  Fluidextract  and 
Cascara  Sagrada  Fluidextract  both 
contain  between  18  and  20  percent 
alcohol  (Ref.  1).  The  comment  did  not 
provide  any  data  to  substantiate  that 
microbial  contamination  would  occur  if 
Aromatic  Cascara  Fluidextract  were  to 
be  formulated  at  lower  alcohol 
concentrations.  Thus,  the  agency  does 
not  have  sufficient  data  or  information 
to  determine  whether  Aromatic  Cascara 
Fluidextract  or  Cascara  Sagrada 
Fluidextract  can  be  formulated  with  less 
alcohol. 

The  agency  is  currently  working  with 
the  United  States  Fharmacopeial 
Convention  (U.S.P.C.)  to  ascertain  if  a 
lower  alcohol  concentration  can  be 
used.  Rather  than  delay  publication  ol 
this  final  rule,  the  agency  will 
temporary  exempt  Aromatic  Cascara 
Fluidextract  and  Cascara  Sagrada 
Fluidextract  from  the  requirements  in 
§  328.10(b).  (c).  and  (d).  The  agency  will 
publish  its  decision  concerning  the 
appropriate  alcohol  content  for 
Aromatic  Cascara  Fluidextract  and 
Cascara  Sagrada  Fluidextract  in  a  future 
issue  of  the  Federal  Register. 

Reference 

(1)  The  United  States  Pharmacopeia  23— 
The  National  Formulary  18,  United  States 
Fharmacopeial  Convention,  Inc..  RockviHe. 
MD.  pp.  282, 1994. 

II.  The  Agency's  Final  Conclusions  on 
OTC  Drug  Products  Intended  for  Oral 
Ingestion  that  Contain  Alcohol 

The  agency  is  issuing  a  final  rule 
establishing  the  following  limits  on  the 
concentrations  of  alcohol  as  an  inactive 
ingredient  in  OTC  drug  products 
intended  for  oral  ingestion:  (1)10 
percent  alcohol  for  products  labeled  for 
use  by  adults  and  children  12  years  of 
age  and  over,  (2)  5  percent  alcohol  for 
products  labeled  for  use  by  children  6 
to  under  12  years  of  age.  and  (3)  0.5 
percent  alcohol  for  products  labeled  for 
use  by  children  under  6  years  of  age. 
Further,  the  agency  strongly 
recommends  that  OTC  drug  products  for 
oral  ingestion  not  contain  any  more  than 
the  minimum  amount  of  alcohol 
necessary  for  use  as  a  solvent, 
preservative,  flavor  (to  enhance  taste),  or 
any  other  pharmaceutical  purpose. 

The  agency  concludes  that  the  term 
'alcohol  bee"  should  mean  no  (0 
percent)  alcohol  in  a  product.  This 
requirement  will  assure  consumers  who 
want  to  purchase  an  OTC  drug  product 
with  out  alcohol  that  the  product,  in 
fact,  contains  no  alcohol.  The  agency 
has  determined  that  the  alcohol  content 


information  should  appear  prominently 
and  conspicuously  on  the  principal 
display  panel  of  the  OTC  drug  product. 
This  requirement  is  consistent  with 
section  502(c)  of  the  act  (21  U.S.C. 
352(c)).  Further,  because  section  502(e) 
of  the  act  requires  that  the  quantity, 
kind,  and  proportion  of  alcohol  be 
stated  on  a  drug  product's  label,  the 
alcohol  content  will  also  need  to  appear 
on  the  immediate  container  label  when 
that  container  (e.g..  a  glass  bottle]  is 
marketed  in  another  retail  package,  e.g.. 
an  outer  box.  This  dual  labeling  of 
alcohol  content  will  be  beneficial 
should  a  consumer  discard  the  outer 
package. 

In  accordance  with  the  provisions 
found  in  §  328.10(e).  the  agency  is 
temporarily  exempting  Aromatic 
Cascara  Fluidextract,  Cascara  Sagrada 
Fluidextract,  and  orally  ingested  OTC 
homeopathic  drug  products  from  the 
requirements  in  §  328.10(b),  (c),  and  (d). 
Additional  information  is  needed  about 
the  formulations  of  these  specific 
products.  Rather  than  delay  publication 
of  this  final  rule  to  resolve  the 
outstanding  issues,  the  agency  is 
temporarily  exempting  these  products 
from  some  of  the  requirements.  The 
agency  will  publish  its  decision 
concerning  the  appropriate  alcohol 
content  for  Aromatic  Cascara 
Fluidextract,  Cascara  Sagrada 
Fluidextract,  and  orally  ingested 
homeopathic  drug  products  in  a  future 
issue  of  the  Federal  Register.  In  the 
interim,  these  products  must  meet  the 
labeling  requirements  in  §  328.50. 

III.  Analysis  of  Impacts 

An  analysis  of  the  cost  and  benefits  of 
this  regulation,  conducted  under 
Executive  Order  12291,  was  discussed 
in  the  proposed  rule  (58  FR  54466  at 
54470).  Several  comments  concerning 
the  reformulating,  testing,  repackaging, 
and  relabeling  of  homeopathic  drug 
products  were  received  in  response  to 
the  agency's  request  for  specific 
comment  on  the  economic  impact  of 
this  rulemaking.  The  agency  is 
temporarily  exempting  orally  ingested 
homeopathic  drug  products  from  the 
requirements  in  §  328.10(b),  (c).  and  (d) 
of  this  rulemaking.  Therefore,  no 
reformulation  or  testing  will  be 
necessary  at  this  time.  Any  comments 
concerning  a  significant  economic 
impact  on  reformulating  or  testing  of 
orally  ingested  homeopathic  drug 
products  will  be  addressed  in  a  future 
issue  of  the  Federal  Register. 
Homeopathic  drug  products  will  be 
subject  to  relabeling  and  repackaging,  if 
necessary,  in  the  same  manner  as  other 
OTC  drug  products  that  contain  alcohol 
and  which  are  affected  by  this  final  rule. 


The  burden  on  all  products  will  be  the 
same--the  standard  1  year  for  relabeling 
to  be  done. 

Executive  Order  12291  has  been 
superseded  by  Executive  Order  12866. 
FDA  has  exeunined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Within  the  OTC  drug  product 
marketplace,  the  agency  is  not  aware  of 
a  significant  number  of  products  that 
would  be  affected  due  to  their  alcohol 
content  as  an  inactive  ingredient. 
Products  that  would  be  affected  consist 
of  a  limited  number  of  OTC  liquid 
cough-cold,  internal  analgesic,  laxative, 
and  homeopathic  drug  products.  The 
effect  on  orally  ingested  homeopathic 
drug  products  is  discussed  above,  and 
these  products  have  a  partial  exemption 
from  the  final  rule.  Accordingly,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  328 

Drugs,  Labeling,  Alcohol. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  andunder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  chapter  I  of  title  21 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows; 

1.  Part  328  is  added  to  read  as  follows: 
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PART  328— OVER-THE-COUNTER 
DRUG  PRODUCTS  INTENDED  FOR 
ORAL  INGESTION  THAT  CONTAIN 
ALCOHOL 

Subpart  A— General  Provisions 

Sw. 

328.1     Scope. 
328.3    Definitions. 

Subpart  B— Ingredients 
328.10     Alcohol. 

Subpart  C— Labeling 

328.50  Principal  display  panel  of  all  OTC 
drug  products  intended  for  oral  ingestion 
that  contain  alcohol. 

Authority:  Sees.  201,  301,  501,  502,  503. 
505,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  355,  371). 

Subpart  A — General  Provisions 
§328.1    Scope. 

Reference  in  this  part  to  regulatory 
sections  of  the  Code  of  Federal 
Regulations  are  to  chapter  I  of  title  21 
unless  otherwise  noted. 

§328.3    Definitions. 
As  used  in  this  part: 

(a)  Alcohol  means  the  substance 
known  as  ethanol,  ethyl  alcohol,  or 
Alcohol.  USP. 

(b)  Inactive  ingredient  means  any 
component  of  a  product  other  than  an 
active  ingredient  as  defined  in 

§  210.3(b)(7)  of  this  chapter. 

Subpart  B— Ingredients 

§328.10    Alcohol. 

(a)  Any  over-the-counter  (OTC)  drug 
product  intended  for  oral  ingestion  shall 
not  contain  alcohol  as  an  inactive 
ingredient  in  concentrations  that  exceed 
those  established  in  this  part,  unless  a 
specific  exemption,  as  provided  in 
paragraph  (e)  or  (f)  of  this  section,  has 
been  approved. 

(b)  For  any  OTC  drug  product 
intended  for  oral  ingestion  and  labeled 
for  use  by  adults  and  children  12  years 
of  age  and  over,  the  amount  of  alcohol 


in  the  product  shall  not  exceed  10 
percent. 

(c)  For  any  OTC  drug  product 
intended  for  oral  ingestion  and  labeled 
for  use  by  children  6  to  under  12  years 
of  age.  the  amount  of  alcohol  in  the 
product  shall  not  exceed  5  percent. 

(d)  For  any  OTC  drug  product 
intended  for  oral  ingestion  and  labeled 
for  use  by  children  under  6  years  of  age, 
the  amount  of  alcohol  in  the  product 
shall  not  exceed  0.5  percent. 

(e)  The  Food  and  Drug  Administration 
will  grant  an  exemption  from 
paragraphs  (b),  (c),  and  (d)  of  this 
section  where  appropriate,  upon 
petition  under  the  provisions  of  §  10.30 
of  this  chapter.  Appropriate  cause,  such 
as  a  specific  solubility  or  manufacturing 
problem,  must  be  adequately 
documented  in  the  petition.  Decisions 
with  respect  to  requests  for  exemption 
shall  be  maintained  in  a  permanent  file 
for  public  review  by  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavm  Dr.,  Rockville,  MD 
20857. 

(f)  The  following  drugs  are 
temporarily  exempt  from  the  provisions 
of  paragraphs  (b),  (c),  and  (d)  of  this 
section: 

(1)  Aromatic  Cascara  Fluidextract. 

(2)  Cascara  Sagrada  Fluidextract. 

(3)  Orally  ingested  homeopathic  drug 
products. 

Subpart  C— Labeling 

§  328.50    Principal  display  panel  of  all  OTC 
drug  products  intended  for  oral  Ingestion 
that  contain  alcohol. 

(a)  The  amount  (percentage)  of 
alcohol  present  in  a  product  shall  be 
stated  in  terms  of  percent  volume  of 
absolute  alcohol  at  60  "F  (15.56  "C)  in 
accordance  with  §  201.10(d)(2)  of  this 
chapter. 

(b)  A  statement  expressing  the  amount 
(percentage)  of  alcohol  present  in  a 
product  shall  appear  prominently  and 
conspicuously  on  the  "principal  display 
panel,"  as  defined  in  §  201.60  of  this 
chapter.  For  products  whose  principal 
display  panel  is  on  the  immediate 
container  label  and  that  are  not 
marketed  in  another  retail  package  (e.g.. 


an  outer  box),  the  statement  of  the 
percentage  of  alcohol  present  in  the 
product  shall  appear  prominently  and 
conspicuously  on  the  "principal  display 
panel"  of  the  immediate  container  label. 

(c)  For  products  whose  principal 
display  panel  is  on  the  retail  package 
and  the  retail  package  is  not  the 
immediate  container,  the  statement  of 
the  percentage  of  alcohol  present  in  the 
product  shall  also  appear  on  the 
immediate  container  label;  it  may 
appear  anywhere  on  that  label  in  accord 
with  section  502(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

(d)  The  statement  expressing  the 
amount  (percentage)  of  alcohol  present 
in  the  product  shall  be  in  a  size 
reasonably  related  to  the  most 
prominent  printed  matter  on  the  panel 
or  label  on  which  it  appears,  and  shall 
be  in  lines  generally  parallel  to  the  base 
on  which  the  package  rests  as  it  is 
designed  to  be  displayed. 

(e)  For  a  product  to  state  in  its 
labeling  that  it  is  "alcohol  free,"  it  must 
contain  no  alcohol  (0  percent). 

(f)  For  any  OTC  drug  product 
intended  for  oral  ingestion  containing 
over  5  percent  alcohol  and  labeled  for 
use  by  aduhs  and  children  12  years  of 
age  and  over,  the  labeling  shall  contain 
the  following  statement  in  the  directions 
section:  "Consult  a  physician  for  use  in 
children  under  12  years  of  age." 

(g)  For  any  OTC  drug  product 
intended  for  oral  ingestion  contain) :^.g 
over  0.5  percent  alcohol  and  labeled  for 
use  by  children  ages  6  to  under  12  years 
of  age,  the  labeling  shall  contain  the 
following  statement  in  the  directions 
section:  "Consult  a  physician  for  use  in 
children  under  6  years  of  age." 

(h)  When  the  direction  regarding  age 
in  paragraph  (e)  or  (f)  of  this  section 
differs  from  an  age-limiting  direction 
contained  in  any  OTC  drug  monograph 
in  this  chapter,  the  direction  containing 
the  more  stringent  age  limitation  shall 
be  used. 

Dated:  March  1, 1995, 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-6128  Filed  3-10-95;  8:45  ami 

BILUNG  CODE  4160-01-F 


UMI 


Monday 
March  13,  1995 


^K 


UMI 


- 

S                l 

Part  XI 

Department  of 
Education 

Fund  for  the  Improvement  of  Education; 
Notices 

f 

lis 

L    I 

s      5       a 

s s 

s              s 

13598 


Federal  Register  /  Vol.  60.  No.  48  /  Monday,  March  13,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  48  /  Monday,  March  13.  1995  /  Notices 


13599 


DEPARTMENT  OF  EDUCATION 

[CFOA  No.  84.21 5S] 

Fund  for  the  Improvement  of 
Education:  Demonstration  Programs; 
(1)  Elementary  School  Counseling 
Partnerships;  (2)  Middle  School- 
Workplace-Community  Partnerships; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1995 

Purposi'  of  Program:  The  purpo.se  of 
the  Fund  for  the  Improvement  of 
Education  is  to  support  nationally 
significant  programs  to  improve  the 
quality  of  education,  assist  all  students 
to  meet  challenging  State  content 
standards,  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  purpose  of  this  competition 
is  to  support  demonstration  projects  as 
a  way  to  address  the  broader  FIE 
objectives. 

Eligible  Applicants:  Statu  and  local 
educational  agencies,  institutions  of 
higher  education,  other  public  and 
private  agencies,  organizations,  and 
institutions  may  apply  for  grants  under 
this  program. 

Deadline  for  Transmittal  of 
Applications:  April  28.  1995. 

Deadline  for  Intergovernmental 
Review:  ]vLne  27 .  1995. 

Applications  Available:  Mart:h  14. 
1995 

Estimated  Available  Funds: 
52.000,000. 

Estimated  Range  of  Awards: 
.SI  00.000-5250,000. 

Estimated  Average  Size  of  Awards. 
5250,000. 

Estimated  Number  of  Awards:  8. 

Note:  The  Department  is  not  bound  by  any 
fsliniates  in  this  notice. 

Maximum  Award:  The  Secretary  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  5250.000 
for  the  first  12-month  budget  period. 

Project  Period:  Up  to  .36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (LDGARl  34 
CFR  Parts  74,  75,  77.  79.  80.  81,  82.  85, 
und  86. 

Priorities 

The  notice  of  final  priority  for  this 
program  is  published  elsewhere  in  this 
issue  of  the  Federal  Register,  and  is 
repeated  below.  Under  34  CFR 
75.105(f:){3)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  competition 
only  applications  thrit  meet  one  of  the 
fidlowing  absolute  priorities. 


Absolute  Priority  1 — Elementary  School 
Counseling  Partnerships 

Applicants  must  propose  activities  to 
develop,  implement,  and  evaluate 
strategies  for  supporting  elementary 
school  counseling.  Projects  must 
include  professional  development  to 
improve  the  skills  of  pupil  services 
personnel  and  guidance  counselors  for 
working  with  students  from  diverse 
populations,  and  activities  promoting 
school-linked  services  integration. 
Projects  must  involve  collaborative 
efforts  among  local  education  agencies, 
institutions  of  higher  education, 
businesses,  labor  organizations, 
community  groups,  social  service 
agencies,  or  other  public  or  private 
entities  to  design  and  carry  out  the 
program. 

Absolute  Priority  2 — Middle  School- 
Workplace-Community  Partnerships 

Applicants  must  propose  activities 
designed  to  make  school  relevant  to  the 
workplace  and  the  community  for 
middle  school  students.  Projects  must 
be  built  upon  partnerships  developed 
among  middle  schools,  employers,  and 
the  community.  Projects  must 
emphasize  the  integration  of  high 
quality  academic  and  vocational 
learning,  stress  excellence  and  high 
expectations  for  success  in  academic 
subjects,  and  instill  responsibility, 
decision  making,  problem  solving, 
interpersonal  skills,  and  other 
competencies  in  students. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  Operation  (34  CFR 
75.210(b)(3)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  Plan  (34  CFR  75.210(b)(6)). 
Ten  additional  points  are  added  to  this 
criterion  for  a  possible  total  of  15  points. 

Note:  Projects  requesting  funding  under 
this  program  must  be  designed  so  that  the 
effuctivenuss  of  the  programs,  projects  and 
ac  tivitics  that  will  be  conducted  is  readily 
ascertainable. 

To  Request  an  Application:  Voice 
Mail:  202-219-2053;  Facsimile 
machine:  202-2 19-1407;  Mail:  OERI/ 
FIE  Application,  555  New  Jersey 
Avenue,  NW.,  Washington,  DC  20208- 
5645.  Individuals  who  use  a 
telecommunications  device  for  the  ileaf 


(TDD),  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departments  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (imder 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  8001. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.21 5S:  Fund  for  the  Improvement 
of  Education) 

Dated:  Mart  h  8,  1905. 
Sharon  P.  Robinson. 
Assistant  Secretary  for  Hascurch  and 
Improvement. 

jFR  Doc.  95-61.14  Filed  .1-10-95:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Education  (FIE) 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Final  Priorities  for 
Fiscal  Year  (FY)  1995:  Demonstration 
Programs:  (1)  Elementary  School 
Counseling  Partnerships;  (2)  Middle 
School-VVorkplace-Community 
Partnerships. 

SUMMARY:  The  Secretary  announces  the 
final  priorities  for  tlie  FIE 
Demonstration  Programs  for  Elementary 
School  Counseling  Partnerships  and 
Middle  School-Workplace-Conimunity 
Partnerships. 

EFFECTIVE  DATE:  The:4e  priorities  take 
effect  April  12. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  O'Brien,  U.S.  Department  of 
Education.  Office  of  Educational 
Research  and  Lmprovcmenf.  555  New 
Jersey  Avenue,  NW.  Washington.  DC 
20208-5645.  Telephone  202-219-2141. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8  p.m..  Eastern 
time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Fund  for  the 
Improvement  of  Education  is  to  support 
nationally  significant  programs  to 
improve  the  quality  of  education,  assist 
all  students  to  meet  challenging  State 


content  standards,  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  priorities  announced  in  this 
notice  will  support  demonstration 
projects  as  a  way  to  address  the  broader 
FIE  objectives. 

The  Secretary  recognizes  that 
successful  well-articulated  programs 
that  provide  for  continuous 
improvement  of  professional  educators 
and  improvement  of  services  to  students 
will  require  educators  to  work  together 
across  traditionally  separated  roles  and 
organizations.  Therefore,  projects  must 
be  carried  out  by  partnerships 
consisting  of  educational  organizations 
and  othor  public  and  private  sector 
organiZfitions. 

Section  10101(b)(1)(A)  of  the  FIE 
statute  authorizes  the  Secretary  to  fund 
activities  that  will  promote  systemic 
education  reform  at  the  State  and  local 
levels.. The  Secretary  believes  that 
professional  development,  not  only  for 
teachers,  but  also  for  pupil  services 
personnel  and  guidance  counselors,  is 
an  essential  element  of  effective 
systemic  reform  efforts. 

In  recent  years,  school-community- 
business  partnerships  have  become  an 
effective  strategy  for  school 
improvement.  Many  communities  have 
developed  effective  school  and 
workplace  experiences  for  students  at 
the  jimior  high  and  high  school  levels. 
The  Secretary  believes  that  school- 
workplace-community  programs  can  be 
equally  effective  for  middle  school 
students,  and  can  help  younger  students 
begin  to  think  of  the  opportunities  they 
will  have  in  the  future. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  funds 
under  this  competition  only 
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applications  that  meet  one  of  the 
following  absolute  priorities. 

Absolute  Priority  1— Elementary  School 
Counseling  Partnerships 

Applicants  must  propose  activities  to 
develop,  implement,  and  evaluate 
strategies  for  supporting  elementary 
school  counsehng.  Projects  must 
include  professional  development  to 
improve  the  skills  of  pupil  ser\ices 
personnel  and  guidance  counselors  for 
working  with  students  from  diverse 
populations,  and  activities  promoting 
school-linked  services  integration. 
Projects  must  involve  collaborative 
efforts  among  local  education  agencies, 
institutions  of  higher  educaijon, 
businesses,  labor  organizations, 
community  groups,  social  service 
agencies,  or  other  pubhc  or  private 
entities  to  design  and  carry  out  the 
program. 

Absolute  Priority  2— Middle  School- 
Workplace-Community  Partnerships 
Applicants  must  propose  activities 
designed  to  make  school  relevant  to  the 
workplace  and  the  community  for 
middle  school  students.  Projects  must 
be  built  upon  partnerships  developed 
among  middle  schools,  employers,  and 
the  community.  Projects  must 
emphasize  the  integration  of  high 
quality  academic  and  vocational 
learning,  stress  excellence  and  high 
expectations  for  success  in  academic 
subjects,  instill  responsibility,  decision 
making,  problem  solving,  interpersonal 
skills,  and  other  competencies  in 
students. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  piirties 
the  opportunity  to  comment  on 


proposed  priorities  that  are  not  taken 
directly  from  statute.  Ordinarily,  this 
practice  would  have  applied  to  the 
absolute  priority  in  this  notice. 
However,  in  order  to  make  timely  grant 
awards  in  FY  1995,  the  Assistant 
Secretary,  in  accordance  with  section 
437(d)(1)  of  the  General  Edu-sation 
Provisions  Act,  has  decided  to  issue  the 
absolute  priority  as  final  requirements 
that  will  apply  only  to  the  FY  1995 
grant  competition. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  E.xecutive  Order  1 2372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partner:  hip  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Note:  This  action  is  not  an  oppliiation 
notice.  You  may  request  an  application  by 
Voice  mail:  202-219-2158;  Facsimile 
machine:  202-219-1407;  Moil:  OERJ/FIE 
Application,  555  New  Jersey  Avenue.  NW. 
Washington.  DC  20208-5644. 

Program  Authority:  20  U.S.C.  8001. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.21 5S:  Fund  for  iho  Improvement 
of  Education) 

Dated:  March  8.  10n.=i. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Research  end 

Improvement. 

IFR  Doc  95-6133  Filed  3-10-95;  8:45  am| 
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DEPARTMENT  OF  LABOR 
(Secretary's  Order  2-85] 

Delegation  of  Authority  and 
Assignment  of  Responsibility  to  ttie 
Assistant  Secretary  for  the  American 
Workplace  for  Executive  Order  12954, 
Ensuring  the  Economical  and  Efficient 
Administration  and  Completion  of 
Federal  Government  Contracts 

.March  8. 1993. 

1  Purpose.  To  delegate  the  authority 
and  assign  the  responsibility  in  the 
Department  of  Labor  for  the 
implementation  and  administration  of 
the  Secretary  of  Labor's  responsibilities 
under  Executive  Order  12954,  Ensuring 
the  Economical  and  Efficient 
Administration  and  Completion  of 
Federal  Government  Contracts,  which 
established  the  policy  that  contracting 
agencies  in  the  Executive  Branch  shall 
not  contract  with  employers  that  ' 
permanently  replace  lawfully  striking 
employees. 

2.  Authority  and  Directives  Affected. 

a.  Authority.  This  Order  is  issued 
pursuant  to  Executive  Order  12954. 
dated  March  8.  1995;  the  Act  of  March 


4,  1913  (29  U.S.C.  551  et  seq.):  and  5 
U.S.C.  301  and  302. 

b.  Directives  Affected.  The  authority 
delegated  herein  is  in  addition  to  that 
delegated  to  the  Assistant  Secretary  for 
the  American  Workplace  in  Secretary's 
Order  2-93,  which  Order  remains  in 
effect. 

3.  Background.  Efficient  economic 
performance  and  productivity  are 
directly  related  to  the  existence  of 
cooperative  working  relationships 
between  employers  and  employees. 
When  federal  contractors  permanently 
replace  their  striking  employees,  the 
Federal  Government's  efficiency  and 
cost  of  operations  are  adversely  affected. 
In  order  to  operate  as  effectively  as 
possible,  by  receiving  timely  goods  and 
quality  services  from  contracting 
agencies.  Executive  Order  12954 
requires  that  contracting  agencies  of  the 
Executive  Branch  shall  not  contract 
with  employers  that  permanently 
replace  lawfully  striking  employees. 
Section  6  of  the  Executive  Order  assigns 
the  responsibility  for  the  administration 
and  enforcement  of  the  Executive  Order 
to  the  Secrf!tar\'  of  Labor 


4.  Delegation  of  Authority  and 
A  ssignment  of  Responsibility. 

a.  The  Assistant  Secretary  for  the 
American  Workplace  is  hereby 
delegated  authority  and  assigned 
responsibility,  vested  in  the  Secretary  of 
Labor,  for  carrying  out  the  policies, 
programs,  and  activities  under 
Executive  Order  12954. 

b.  The  Solicitor  of  Labor  shaW  have 
the  responsibility  for  providing  legal 
advice  and  assistance  to  all  officers  of 
the  Department  of  Labor  relating  to  the 
implementation  and  enforcement  of  this 
Order  and  the  Executive  Order. 

5.  Redelegation  of  Authority.  The 
authority  delegated  and  responsibilities 
herein  assigned  may  be  further 
redelegated.  Any  transfer  of  functions  to 
other  components  of  the  Department  of 
Labor  shall  be  made  pursuant  to  an 
appropriate  agreement  with  the 
approval  of  the  agency  head(s)  involved 

6.  Effective  Date.  This  Order  is 
effective  immediately. 

Robert  B.  Reich, 

Stcrrtary  of  Libor 

;FK  Doc  9''>-<i!8'^»  FiU-d  i-Q-cr)-.  1  iQ  oni! 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1650  and  1653 

Retirement  Benefits  Court  Order 
Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Final  rule. 


summary:  The  E.xecutive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  Final 
regulations  governing  retirement 
benefits  court  orders.  The  regulations 
contain  a  number  of  procedural  changes 
which  reflect  the  Board's  experience  in 
processing  retirement  benefits  court 
orders,  as  well  as  changes  in  Federal  tax 
law  The  regulations  establish  a  new 
Fart  in  the  Code  of  Federal  Regulations 
replacing  existing  regulations  regarding 
court  orders. 

EFFECTIVE  DATE:  April  12.  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  C.  Malis.  (202)  942-1658. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Flan 
(TSPU  which  was  established  by  the 
Federal  Employees'  Retirement  System 
\cl  of  1986  (FERSA).  Pub.  L.  99-335. 
The  provisions  governing  the  TSF  are 
codified  primarily  in  subchapters  III  and 
\1I  of  Chapter  84  of  Title  5.  United 
States  Code.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangeroeats  established 
under  section  401(k)  of  the  Internal 
Revenue  Code.  Sums  in  a  TSP 
participant's  account  are  held  in  trust 
for  that  participant.  5  U.S.C.  843r(g). 
Under  5  U.S.C.  8467(a).  pa\Tnents 
from  the  TSP  that  would  otherwise  be 
made  to  a  TSP  participant  shall  be  paid 
"to  another  person  if  and  to  the  extent 
that  the  terms  of  a  court  decree  of 
divorce,  annulment  or  legal  separation. 
or  the  terms  of  any  court  order  or  court- 
approved  property  settlement  agreement 
incident  to  any  court  decree  of  divorce, 
annulment,  or  legal  separation  expressly 
provide."  A  related  provision,  5  U.S.C. 
8435(d).  states  that  an  election  or 
change  of  election  of  TSP  benefits  shall 
not  be  effective  to  the  extent  that  it 
would  conflict  with  "a  court  decree  of 
divorce.  annuln»ent  or  legal  separation 
*   *   •  or  any  court  order  or  court- 
cipproved  property  settlement  agreement 
incident  to  such  decree  •   •   •  "  The 
TSP  need  only  honor  court  orders  or 
decrees  meeting  the  requirements  of  5 
U.S.C.  8467(a)  and  8435(d)  if  the 
Executive  Director  receives  proper 
notice  of  the  order  before  disbursement 
uf  the  pardcipant's  account. 


These  regulations,  when  effective, 
\rill  supersiede  the  interim  regulations 
presently  found  at  5  CFR  §§  1650.27  to 
1650.43.  Proposed  regulations  governing 
alimony  and  child  support  orders  which 
are  governed  by  5  U.S.C.  8437(c)(3)  will 
be  promulgated  in  a  separate  subpart  of 
Part  1653. 

On  October  26.  1994.  tlie  Board 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  53874)  relating 
to  the  Board's  processing  of  court  orders 
and  decrees  described  in  5  U.S.C. 
8435(d)  and  8467  and  referred  to  as 
"retirement  benefits  court  orders."  Tho 
Board  did  not  receive  any  comments  on 
the  proposed  regulations. 

The  Board,  however,  is  making  two 
changes  to  §  1653.3  of  the  regulations. 
First,  the  Board  is  deleting  the 
notification  provision  in  paragraph  (c). 
Due  to  the  increasing  volume  of  court 
orders  which  are  being  processed  by  the 
Board,  providing  notification  to  the 
parties  that  the  participant's  account 
was  frozen  upon  receipt  of  a  court  order 
has  become  administratively 
burdensome.  Therefore,  the  Board  has 
decided  that  the  decision  letter 
regarding  the  court  order  provides 
sufficient  notice  that  the  participant's 
account  has  t>een  frozen.  Second, 
paragraph  (k)  is  being  added  to  provide 
that  the  Board  will  hold  in  abeyance  the 
processing  of  a  court  order  payment 
pursuant  to  a  qualifying  court  order  if 
the  Board  is  advised  by  one  of  the 
parties  that  the  underlying  court  order 
is  on  appeal  in  the  state  court  system 
and  that  the  effect  of  the  filing  of  such 
an  appeal  under  state  law  or  procedures 
is  to  stay  the  effect  of  the  order 

Section-By-Section  Analysis 

Section  1653.1  states  the  purpose  of 
the  regulatioris.  The  procedures  set  forth 
in  the  regulations  will  be  appUed  in 
deterraing  whether  the  Board  must 
honor  orders  purporting  to  constitute 
retirement  benefits  court  orders 
described  in  5  U.S.C.  8435(d)  and  8467 
The  regulations  also  establish 
procedures  for  calculation  and  payment 
of  awards  pursuant  to  qualifying 
retirement  benefits  court  orders 

Section  1653.2(a)  sets  forth  the 
general  rule  that  only  "qualifNing" 
retirement  benefits  court  orders  will  be 
honored.  If  an  order  is  determined  not 
to  be  qualif\ing.  it  will  not  affect  the 
participant's  account.  TSP  participants 
involved  in  divorce  proceedings,  and 
their  representatives,  are  encouraged  to 
road  the  TSP  publication  "Information 
About  Court  Orders"  to  obtain  useful 
information  for  drafting  and  submittinj: 
court  orders  that  will  be  deemed 
qualif\'ins;  under  the  regulMlinns. 


Section  1653.2(b)  sets  forth  the 
requirements  for  a  court  order  to  be 
"qualifying  "  Section  1^53  2f^))(l) 
descril)es  the  type  of  legal  document 
that  (an  be  a  qualifying  order  The  firsr 
sentence  is  designed  to  clarify  that  the 
language  "court  decree  of  divon.e. 
annulment,  or  legal  separation,"  as  u.sed 
in  both  5  U.S.C.  8435(d)  and  8467  has 
been  interpreted  by  the  Bf)Hrd  tf)  mean 
"a  court  decree  of  divorce,  a  court 
decree  of  annulment,  or  a  court  dec  ree 
of  legal  separation."  In  order  to  have  a 
qualifying  court  order,  a  court  must  be 
involved.  A  legal  separation  agreement 
thiit  has  not  been  approved  by  a  coi  rt. 
for  example,  is  not  a  "court  decree  of 
legal  separation."  and  therefore  rrmnnt 
constitute  a  qualifying  court  order  Also, 
a  property  settlement  agreement  must  be 
court-approved  in  order  to  be 
qualifying.  This  means  that  the  cou.'-t  s 
approval  must  be  demonstrated  on  the 
face  of  the  document  or  in  an 
accompanying  court  order 

The  second  sentence  of  §  lf.53  i:tb](l) 
is  designed  to  make  it  cle^ir  that  a  "court 
order  or  court-approved  property 
settle.Tient  agreement  incident  to  [a 
decree  of  divorce,  of  annulment  or  of 
legal  separation]"  may  occur  at  any 
stage  of  the  proceeding,  not  just  after  the 
entry  of  a  final  decree  of  divorce,  of 
annulment  or  of  legal  separation  For 
example,  courts  often  issue  orders 
during  a  divorce  proceeding  in  order  tn 
preserve  the  status  quo  in  anticipation 
of  a  final  decree  dividing  the  propert\ 
of  the  parties.  The  regulations  also  allow 
for  the  possibility  that  an  order  serving 
a  function  other  than  preservation  of  the 
staiu<:  quo  could  be  deemed  "incident 
to"  a  decree  that  has  not  yet  been 
entered 

If  the  Board  receives  an  othtrwise 
valid  order  awarding  a  former  spouse  .■ 
portion  of  a  TSP  account,  but  prior  '<> 
payment  receives  a  valid  amended  'iriif 
changing  the  earlier  award,  the 
amended  order  will  be  honored 
However,  under  no  circumstances  will 
the  Board  accept  the  return  to  the  TSP 
of  funds  that  have  been  properly  paid 
pursuant  to  an  earlier  order,  even  if  a 
subsequent  order  would  dictate  such  a 
result  The  processing  of  multiple  court 
orders  is  addressed  in  §  1653  '^[1! 

Section  1653.2(b)(2)  addresses  the 
requirement  in  5  U  S  C  8435(dJ(2HA, 
that  a  court  order  must  "expres;h 
relate"  to  a  participant's  TSP  accDu::t 
and  the  requirement  in  5  U  S  C  8407 
that  the  court  order  must  "expressly 
provide  '  for  payment  to  someone  other 
than  the  participant  For  an  order  to  bo 
honored  under  either  provision,  the 
order  must  iinambiguouslv  address  '.he 
TSP  acccuiit 


Section  1653.2Cb)(2)(i)  requires  that  an 
order  must  clearly  and  specifically  deal 
with  a  participant's  TSP  account.  It  is 
not  sufficient  to  use  generic  language 
that  is  arguably  broad  enough  to  include 
the  TSP.  For  e.xample,  an  order  that 
states,  "Former  Spouse  is  awarded  50% 
of  all  of  Participant's  Federal  retirement 
benefits"  would  not  be  language  that 
expressly  relates  to  the  TSP.  even 
though  the  TSP  is  a  Federal  retirement 
benefit.  First,  the  order  must  describe  it 
in  such  a  way  that  there  can  be  no 
confusion  that  the  parties  are  referring 
to  the  TSP,  rather  than  some  other  plan 
or  financial  assets;  parties  to  divorce 
actions  are  encouraged  to  attempt  to 
obtain  such  specific  language  in  their 
orders.  However,  §  1653.2(b)(2)(ii) 
makes  it  clear  that,  even  if  the  Thrift 
Savings  Plan  is  identified  by  name,  the 
order  must  not  contain  language  that  is 
inconsistent  with  the  division  of  a 
participant's  interest  in  a  defined 
contribution  plan,  such  as  the  TSP.  in 
which  the  participant  has  an  individual 
account.  References  to  "benefit 
formulas."  "accrued  benefits.  "  or 
"eventual  benefits"  may  or  may  not  be 
acceptable  in  context,  because  such 
terms  may  raise  the  question  whether 
the  order  is  truly  dealing  specifically 
with  the  TSP  account  or  is  simply 
including  the  TSP  among  other 
retirement  benefits  to  which  the 
participant  may  be  entitled.  Since  use  of 
such  terms  may  lead  the  Board  to  reject 
an  order  as  not  expressly  relating  to  the 
TSP  account,  these  terms  should  be 
avoided  in  favor  of  references  to  the 
"TSP  account  "  or  "TSP  account 
balance  " 

Section  1653.2(b)(3)  further 
implements  the  requirement  of  5  U.S.C. 
8467  that  a  payment  pursuant  to  a  court 
order  must  be  expressly  provided  for  in 
the  order.  If  the  order  requires  a 
payment  from  the  TSP  account,  it  must 
either  award  a  specific  dollar  amount  or 
divide  the  participant's  account  balance 
by  applying  a  fraction  a  percentage,  or 
a  formula  that  yields  a  -nathematicallv 
possible  result.  For  ex.imple,  a  formula 
where  the  numerator  is  larger  than  the 
denominator  and  therefore  yields  an 
amount  greater  than  the  entire  account 
balance  is  not  acceptable.  A'.\  of  the 
variables  for  the  formula  must  also  be 
set  forth  in  the  order  or  must  be 
available  through  reference  to 
Government  employment  records  The 
dollar  amounts,  percentages,  fractions  or 
variables  used  must  be  clearly 
determinable;  they  carmot  be  qualified 
by  terms  such  as  "approximately  "  The 
order  may  or  may  not  provide  tor 
mterest  or  earnings  to  be  added  to  the 
amount  of  the  award,  but  any  award  ot 


earnings  must  also  be  clearly 
determinable.  The  order  may  also  award 
a  survivor  annuity  under  5  U.S.C. 
8435(e). 

Under  §  1653.2(b)(4),  an  order  will 
only  be  deemed  qualifying  if  it  calls  for 
payment  to  the  spouse,  former  spouse, 
attorney  for  the  spouse  or  former 
spouse,  dependent  children  of  the 
participant,  other  dependents  of  the 
participant,  or  the  attorney  for  the 
participant's  dependent  children  or 
other  dependents.  Payment  cannot  be 
made  to  the  participant  or  to  others, 
such  as  credit  card  companies,  mortgage 
lenders,  or  other  creditors  of  the  parties 
to  the  divorce.  The  TSP  is  a  retirement 
savings  plan,  and  the  occasion  of  a 
divorce  should  not  be  a  general 
opportunity  for  the  participant  to  obtain 
access  to  his  or  her  account  or  for  the 
parties  to  use  retirement  savings  to 
liquidate  their  general  debts.  In  this 
context,  payment  to  the  attorney  for  the 
participant  is  tantamount  to  a  payment 
to  the  participant,  since  the  participant 
owes  a  debt  to  the  attorney  Thus,  the 
rules  would  not  permit  such  a  payment. 
In  contrast,  it  is  permissible  for  the 
court  to  award  a  payment  from  the  TSP 
account  to  the  attorney  representing  the 
spouse/former  spouse  or  dependent 
children  or  other  dependents  for  legal 
fees  incurred  in  connection  with  the 
divorce,  because  direct  payments  to  the 
spouse/former  spouse  or  dependent 
children  or  other  dependents  are  also 
permissible.  The  Board  will  not  honor 
an  order  asking  for  payment  to  be  made 
jointly,  such  as  to  the  former  spouse  and 
his  or  her  children.  Rather,  the  order 
should  separately  specify  the  award  to 
be  made  to  each  person. 

Section  1653.2(c)  specifically  states 
that  certain  orders  are  not  qualify  ing. 
Section  1653.2(c)(1)  provides  that  an 
order  relating  only  to  money  that  is  not 
vested  (under  5  U.S.C.  8432(g))  shall  not 
be  deemed  a  qualifying  order  unless  the 
money  will  become  vested  within  90 
days  of  receipt  of  the  order  if  the 
participant  were  to  remain  in  Federal 
employment. 

Section  1653.2(c)(2)  represents  a 
significant  departure  from  current  rules 
for  processing  court  orders.  Under 
current  rules  the  Board  has  been  paying 
court  orders  as  soon  as  the  amount  of 
the  aw-ard  can  be  calculated,  even  where 
the  order  calls  for  a  payment  at  a  later 
date.  In  cases  where  a  dollar  amount  is 
awarded  and  the  order  specifies  that 
payment  is  to  be  made  upon  a  date  in 
the  future,  that  dollar  amount  has  been 
paid  immediately  On  the  other  hand, 
w  here  the  amount  of  the  award  is  based 
on  a  percentage  of  the  account  balance 
as  of  a  date  in  the  future  (such  as  the 
participant's  separation  from  Federal 


Government  employment  or  some  other 
specified  date),  or  is  based  on  a 
percentage  determined  by  a  formula 
containing  variables  that  cannot  be 
determined  until  a  date  in  the  future, 
the  Board's  current  procedures  have 
called  for  the  order  to  be  retained  bv  the 
Board  so  that  payment  could  be  made  at 
the  appropriate  time  in  the  future. 

Under «!  1653.2(c)(2)(i).  orders 
requiring  payment  at  a  future  specified 
date  will  not  be  considered  qualifying 
orders  unless  two  requirements  are  mot 
First,  it  must  be  currently  possible  to 
calculate  the  amount  of  the  entitlement 
Second,  the  award  must  provide  for 
interest  or  earnings  to  be  paid  on  the 
amount  of  the  award  until  the  date  of 
payment.  If  both  of  these  requirements 
are  met,  the  order  will  be  considered 
qualifying.  However,  payment  will  be 
made  not  at  the  future  date  specified  in 
the  order,  but  rather  will  be  made 
currently  after  following  the  procedures 
of  §  1653.5.  The  rationale  for  this 
limited  e.xception  to  the  general  rule 
that  orders  requiring  future  payment 
will  be  rejected  is  that,  where  the 
amount  of  the  award  can  currently  be 
calculated  and  the  order  calls  for 
interest  or  earnings,  a  payment  of  thiit 
amount  currently  is  the  economic 
equivalent  of  a  payment  of  the  same 
amount  plus  earnings  at  a  future  date. 
However,  under  the  regulations  there 
will  be  no  case  in  which  the  Board  will 
hold  orders  until  a  future  date  specified 
by  a  court  for  payment. 

'Section  1653.2(c)(2)(ii)  is  designed  to 
clarify  that  it  is  not  necessary  for  the 
exact  amount  of  the  award  to  be 
determinable  upon  receipt  of  the  order 
by  the  Board.  An  order  may  be 
qualifying  if  it  provides  for  a  current 
payment  to  be  calculated  as  of  the  date 
of  payment.  The  Board  recognizes  that 
the  procedures  set  forth  in  the 
regulations  will  often  require  a  few- 
months  between  the  receipt  of  the  order 
by  the  Board  and  the  payment  of  the 
account.  Orders  will  not  be  deemed 
n(;.".-qua!ifying  future  orders  merely 
because  the  amount  of  the  award  cannot 
be  calculated  until  a  payment  date  that 
will  invariably  be  later  ihan  the  date  of 
receipt  of  the  order  by  the  Board.  For 
example,  an  order  that  incorporates  a 
formula  using  a  variable  such  as  the 
number  of  months  of  the  participant's 
Federal  employment  as  of  the  date  of 
payment  would  not  be  considered  a 
non-qualifying  future  order,  even 
though  the  length  of  the  participant's 
Federal  service  will  have  to  be 
determined  as  of  the  date  of  payment, 
which  is  likely  to  be  a  few  mont.hs  after 
the  Board's  receipt  of  the  order. 

Section  lb53.2(d)  defines  the  ten;. 
"former  spouse"  as  used  in  the 
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regulations  bv  adopting  the  dennition 
contained  in  5  U.S.C.  8401(12). 

Section  1653.3  sets  forth  proceciiires 
tor  reviewing  retirement  benefits  court 
(jrders.  Section  1653.3(a)  provides  that 
the  Board  will  process  court  orders  in 
accordance  with  applicable  Fe*leral  law. 
namely  FERSA  and  the  Boards 
regulations.  The  Board's  processing  of 
court  orders  is  not  controlled  by  the 
procedures  of  the  state  divorce  courts, 
nor  will  the  Board  take  into  account  any 
fact  or  rule  of  state  or  local  law  that 
renders  an  order  invalid  which  is 
otherwise  valid  on  its  face. 

Section  1653.3(a)  also  makes  it  clear 
that  the  Board  cannot  be  made  a  party 
to  the  underlying  divorce  action  and 
thereby  be  subject  to  the  jurisdiction  of 
the  court  handling  the  divorce 
proceeding.  The  Board  is  a  Federal 
agency  which,  under  the  doctrine  of 
sovereign  immunity,  is  not  subjtsct  to 
suit  in  state  court  absent  specific 
statutory  authorization.  Therefore,  legal 
process  to  join  the  Board  as  a  party  to 
a  divorce  proceeding  will  not  be 
honored.  Parties  to  a  divorce  must, 
without  the  Board's  participation  in  the 
proceeding,  obtain  from  the  (X)urt  an 
appropriate  order  and  then  submit  that 
order  to  the  Board  for  a  determination 
as  to  whether  it  is  a  qualif>ing  order.  To 
the  extent  there  is  any  dispute  about  the 
Board's  actions  concerning  a  court 
order,  the  matter  must  be  resolved  in 
Federal  court  under  5  U.S.C.  8477.  not 
in  state  court. 

Section  1653.3(b)  provides  the 
address  for  the  TSF  recordkeeper  to 
which  court  orders  should  Ix^  sent  for 
processing.  Receipt  by  the  recordkeeper 
is  deemed  receipt  by  the  Board. 

Stxition  1653.3(c)'provides  the  general 
rule  that  the  Board  will    freeze"  the 
account  of  a  TSP  participant  for  whom 
a  document  has  been  ref:eived  that 
purports  to  be  a  qualifying  retirement 
l)enerits  court  order.  When  an  account  is 
frozen,  the  participant  may  not 
withdraw  the  account  or  obtain  a  hj^ui 
from  the  account.  The  freeze  is  intende<l 
to  ensure  that  the  participant  may  not 
defeat  the  purposes  of  a  court  order  by 
removing  the  funds  from  the  acxount 
while  the  Board  is  conducting  its  review 
of  what  mav  turn  out  to  be  a  valid  order. 
Both  5  U.S.C.  8435(d)  and  8467  indif.ate 
that  the  Executive  Director  may  not 
make  payments  to  the  participant  after 
receiving  a  qualifving  court  order  until 
the  court  order  has  been  complied  with. 
Section  1653.3(d)  lists  certain  types  of 
dncumcnts  that  the  Board  views  as  not 
even  purporting  to  constitute  qualifying 
retirement  benefits  court  orders. 
lluTufore,  these  documents  will  be 
rejected  without  substantive  review  ami 
no  freeze  will  be  placed  on  the  account. 


Sct:tion  1653.3(d)(1)  provides  that  an 
order  will  be  rejected  if  it  fails  to 
indicate  o\\  its  face  that  it  has  been 
issued  or  approved  by  a  court,  unless  an 
accompanying  document  plainly 
establishes  that  the  order  was  approved 
or  issued  by  a  court.  An  unsigned  order 
will  be  rejected  under  this  provision. 

StK;tion  1653.3(d)(2)  provides  that  an 
order  will  be  rejected  where  the  account 
has  been  closed,  which  may  have 
occurred  cither  because  the  participant 
withdrew  his  or  her  account  or  because 
the  entire  account  was  paid  pursuant  to 
an  earlier  court  order.  Similarly, 
because  FERSA  was  enacted  on  )une  6, 
1986.  court  oniers  entered  before  that 
date  cannot  "expressly  relate"  to  a  TSF 
account,  since  the  court  could  not  have 
contemplated  the  existence  of  a  TSP 
account.  Accordingly,  under 
§  1653.3(d)(3).  such  orders  will  be 
rejected  without  review.  Coiul  orders 
awarding  funds  in  the  TSP  account  only 
to  the  participant  (§  1653.3(d)(4))  and 
court  orders  failing  to  make  any 
mention  of  any  retirement  benefits 
(ti1653.3(d){5J)  will  also  be  rejected 
without  substantive  review  and  without 
freezing  the  account. 

Sections  1653.3  (e)  and  (f)  rtxjuire  a 
court  order  to  be  either  an  original  or  a 
copy  of  a  complete  court  order.  If  a 
court  order  is  not  complete,  the  parties 
will  be  given  30  days  to  submit  a 
complete  document,  if  it  is  not  received 
within  30  days,  the  account  will  be 
unfrozen  and  the  order  will  not  be 
reviewed  further.  However,  if  the 
incomplete  order  does  not  include  a 
signature  or  other  indication  that  it  was 
properly  issued  or  approved  by  a  court, 
then  it  will  be  rejected  under 
§  1653. 3(d)(1)  without  a  30-day  peri(xl 
for  ri'submission. 

Sections  1653.3  (g)  and  (h)  require  the 
Liuard  to  determine  whether  court 
orders  accepted  for  review  under  this 
subpart  constitute  qualifying  orders  and 
to  provide  an  explanation  of  the 
decision.  If  the  order  is  found  to  be 
qualitung.  the  decision  will  state  the 
effect  of  the  onler  on  the  TSP  account 
of  the  participant.  In  many  cases,  the 
effect  of  a  final  divorce  decret;  will  l)e 
a  pavment  from  the  participant's 
account  to  the  spouse  or  former  spouse. 
In  the  case  of  a  preliminary  order,  the 
effetl  is  often  maintenance  of  a  freeze 
on  the  account  until  a  further  court 
order  is  received  by  the  Board. 

Inder  current  Board  proce<lures.  the 
Boards  decisions  provide  a  30-day 
appeal  jwriod  for  the  parties  to  request 
an  administrative  review  of  the  decision 
by  the  Executive  Director.  Section 
1653.3(i)  eliminates  that  appeal  period 
and  makes  the  IkK'ird's  initial  decision 
the  final  administrative  action.  In  the 


Board's  experience,  the  appeal  period 
has  be*^n  used  primarily  as  a  time  for 
seeking  from  the  divorce  court  a  new- 
order  to  supersede  tbe  earlier  order, 
rather  than  to  raise  siibstantive  issues 
relating  to  the  Board's  decision. 

The  Board  believes  that  it  is 
appropriate  for  tbe  divorce  court,  rather 
than  the  Board,  to  clarif\'  any  questions 
concerning  tlie  meaning  of  the  order. 
Elimination  of  the  appeal  period  will 
not.  however,  eliminate  any  opportunity 
for  the  parties  to  return  to  the  divorct^ 
court  for  an  amended  order,  sinc:r 
§  1653.5(a)  provides  that  even  after  a 
determination  that  an  order  awards  a 
portion  of  a  TSP  account,  payment 
cannot  be  made  until  at  least  30  days 
after  appropriate  tax  notification  has 
been  provided.  Similarly,  if  the  Board 
determines  that  an  order  is  not 
qualifying,  §  1653.3(j)(4)  provides  that 
the  account  will  remain  frozen  f(jr  45 
days  from  the  date  of  the  Board's 
determination.  Thus,  the  spouse  or 
former  spouse  is  protected  against 
disbursement  of  a  loan  or  withdrawal  to 
the  participant  during  the  45-day 
period,  and  may  seek  a  new  order  from 
the  divorce  court  during  that  time. 

Section  1653.3(j)  describes  when  a 
freeze  imposed  under  §  1653.3(c)  will  be 
removed.  Section  16=^3. 3(j)(l)  reiterates 
the  provision  in  paragraph  (f)  that  if  the  - 
Board  receives  an  incomplete  order  the 
parties  will  be  notified  that  a  complete 
document  must  be  received  within  30 
davs.  If  it  is  not  received  within  that 
time,  the  freeze  will  be  removed. 

Section  1653.3(j)(2)  provides  that, 
whiire  a  qualifying  order  precludes 
disbursements  from  the  partici])anfs 
account,  the  freeze  will  remain  on  the 
account  mitil  the  order  is  eithc^r 
superseded  or  vacated  by  a  subsc^queiit 
order  of  the  court.  Of  course,  if  the 
sub.sequent  order  itself  rt^qu ires  fnrezing 
the  account,  then  the  account  will  nut 
be  unfrozen.  A  common  situation 
involves  a  preliminary  order  entt^red  tn 
preserve  the  status  quo  by  precluding 
the  participant  from  obtaining  a  loan  ur 
withdrawal  from  his  or  her  account 
while  the  divorce  proceedings  are 
pending.  The  court  then  enters  a  final 
divorce  d«?cree,  which  dissolves  the 
preliminary  order  but  also  includes  an 
award  of  a  portion  of  the  TSF  arcount 
to  the  former  spouse.  Because  the  fiiud 
divorce  decree  will  itself  require  that 
the  account  be  frozen,  the  freeze  will 
remain  on  the  account  until  payment  of 
the  former  spouse's  share. 

Section  1653.3(j)(3)  provides  that, 
wh«;re  it  is  determined  that  an  i>rder 
makes  an  award  of  a  portion  of  a  TSI' 
ac  count,  the  freeze  will  be  removed 
upon  payment. 
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As  discussed  in  connection  with  the 
elimination  of  the  appeal  period, 
«» 1653.3(j)(4)  provides  that,  where  the 
Board  determines  that  an  order  is  not 
quahfying,  the  account  will  remain 
frozen  for  45  days  after  that 
determination.  This  enables  the  parties 
to  seek  and  submit  to  the  Board  a  new, 
qualifying  order  from  the  divorce  court, 
without  concern  that  the  participant 
may  withdraw  or  borrow  from  his  or  her 
act.-ount  during  the  45-day  period. 
Alternatively,  a  party  may  seek  to 
challenge  the  Board's  detennination  in 
Federal  court.  The  freeze  may  be 
removed  sooner  than  the  expiration  of 
the  45-day  period  only  upon  wTitten 
agreement  from  both  parties  to  the 
divorce  proceedings. 

Section  1653. 3(k)  provides  that  the 
Board  will  hold  in  abeyance  the 
processing  of  a  court  order  payment 
pursuant  to  a  qualifying  court  order  if 
the  Board  is  advised  by  one  of  the 
parties  that  the  underUing  court  order 
is  on  appeal  in  the  state  court  system 
and  that  the  effect  of  the  filing  of  such 
an  appeal  under  state  law  or  procedures 
is  to  stay  the  effect  of  the  order.  The 
Board  has  decided  that  it  should  not 
make  payments  under  court  orders  that 
are  on  appeal.  However,  the  Board  also 
will  presume  that  any  court  order  that 
appears  valid  on  its  face  has  not  been 
appealed  and  thus  remains  valid. 
Absent  notice  from  one  of  the  parties, 
the  Board  will  not  be  responsible  for 
following  local  or  state  procedural  rules 
which  might  otherwise  prevent 
(inforcement  of  the  order. 

rhe  party  notifying  the  Board  of  the 
appeal  of  the  court  order  must  provide 
proper  documentation  of  the  appeal,  as 
well  as  citations  to  legal  authority 
which  address  the  effect  of  the  filing  of 
such  an  appeal.  In  the  absence  of  proper 
documentation  and  appropriate  legal 
authority,  the  Board  will  proceed  with 
the  payment  process.  If  the  Board 
receives  proper  docun>entation  and 
citations  to  legal  authority,  the  Board 
%vill  notify  all  of  the  parties  that' it  has 
neld  the  processing  of  the  account  in 
abeyance  because  of  the  appeal  in  the 
state  court  system.  The  account  will 
remain  frozen  for  loans  and 
withdrawals.  In  order  for  the  freeze  to 
lie  removed  or  a  payment  to  be  made, 
the  Board  must  be  notified  by  one  of  the 
parties  of  the  disposition  of  the  appeal, 
provided  with  a  statement  regarding  the 
effect  of  the  disposition  on  the 
provisions  of  the  original  order  relating 
to  the  TSP.  and  provided  with  a  copy 
of  the  resulting  document  from  the 
court. 

Section  1653.3(1)  provides  the  ruh»s 
for  processing  multiple  court  orders. 
Section  1653.3(1)(1)  provides  that. 


where  there  are  conflicting  orders 
arising  from  the  same  divorce 
proceeding  and  involving  the  same 
spouse  or  former  spouse,  the  order 
bearing  the  latest  date  will  supersede 
any  earlier  orders,  regardless  of  the 
dates  on  which  they  are  received  by  the 
Board.  The  date  will  be  determined  by 
using  the  date  the  order  was  entered  by 
the  clerk  of  the  court  or  the  date  the 
order  was  filed  by  the  clerk  of  the  court, 
if  the  order  does  not  show  a  date 
entered.  If  the  order  does  not  indicate  a 
date  entered  or  filed,  the  date  the  order 
was  signed  by  the  judge  will  be  used. 
Since  5  US  C.  8467(a)  provides  that 
"lajny  payment  under  this  subsection  to 
a  person  bars  recovery  by  any  other 
person."  the  general  rule  set  forth  in 
§  1643.3(1)(1)  obviously  cannot  be 
applied  if  payment  on  the  first  order 
received  has  already  been  made  before 
the  Board  receives  a  later  order  that 
would  have  superseded  the  first  order. 
Moreover,  consistent  with  the  last 
sentence  of  §  1653.2(b)(1),  no  court 
order  will  be  honored  to  the  extent  that 
doing  so  would  require  the  Board  to 
accept  the  return  of  money  alreadv 
properly  paid  pursuant  to  another  onler 

Section  1653.3(1)(2)  provides  that 
where  there  are  conflicting  orders 
involving  different  spouses  or  former 
spouses,  the  order  with  the  earliest  date 
(determined  in  the  same  manner  as 
under  §  1653.3(1)(1))  will  be  given 
priority  (again,  unless  payment  on  the 
first  order  received  has  already  been 
made):  Any  payments  from  the  account 
will  be  made  first  based  on  the  order 
bearing  the  earliest  date,  and  proceeding 
through  any  additional  orders  until  the 
account  is  exhausted.  It  is  presumed 
that  the  earliest  order  established  rights 
for  the  spouse  or  former  spouse  named 
in  that  order  which  cannot  be  affected 
hy  subsequent  orders  in  different  cases 
in  which  the  first  spouse  is  not  a  partv 

Section  1653.4  sets  forth  rules  for 
calculation  of  the  am.ount  of  an 
entitlement.  TSP  accounts  are  valued 
once  a  month  as  of  the  last  day  of  the 
month.  I'nder  §  1653.4(a),  if  the  date  or 
event  specified  in  the  order  for 
calculating  the  award  falls  on  any  day 
except  the  last  day  of  the  month,  the 
account  balance  on  which  the  amount  of 
the  entitlement  is  based  is  determined 
as  of  the  last  day  of  the  pren'ous  month. 
Unless  otherwise  excluded  by  the  court 
order,  any  outstanding  loan  balance  as 
of  the  end  of  the  month  used  for 
calculating  the  entitlement  will  be 
included  in  the  account  balance  for  this 
calculation.  If  the  date  or  event 
specified  in  the  order  falls  on  the  List 
day  of  a  month,  the  account  balance  is 
detennined  as  of  that  day. 


UMI 


The  actual  month-end  account 
balance  used  to  calculate  the 
entitlement  must  be  adjusted  by 
transactions  which  are  processed  before 
the  payment  is  processed  but  which 
relate  to  the  period  on  or  before  the 
month-end  used  for  the  calculation.  For 
example,  assume  that  in  March  1995  the 
Board  receives  a  qualifying  court  order 
awarding  the  former  spouse  one-half  of 
the  participant's  account  balance  as  of 
the  end  of  Februan,-  1995.  In  May  1995, 
the  Board  prof;esses  an  adjustment 
record  received  from  the  participant's 
employing  agency  which  removes  from 
the  account  SlOO  that  was  determined 
by  the  agency  to  be  an  excess 
contribution  erroneously  made  by  the 
agency  in  January  1995.  If  payment 
pursuant  to  the  court  order  is  mad.;  in 
July  1995,  the  amount  paid  wou!  1  be 
computed  based  on  the  Februar,'  1995 
month-end  account  balance,  minus  the 
SlOO  which  was  removed  frori  the 
account  in  May  1995  but  whirh  related 
to  the  period  prior  to  the  February 
month-end  computation  date.  On  the 
other  hand,  if  the  adjustment  record  was 
for  an  erroneous  contribution  made  in 
April  1995.  then  the  February  balance 
would  be  used  in  the  calculation  of  the 
former  spouse's  award  without 
red.iction  for  the  SlOO  adjustment. 
.Section  1653.4(b)  provides  that, 
where  the  award  does  not  cite  a  spec  i fie 
date  or  event,  the  entitlement  will  be 
calculated  based  on  the  month-end 
balance  on  or  immediately  preceding 
the  date  the  ordrr  was  entered  by  the 
clerk  of  the  court  or  the  date  the  ord(;r 
was  filed  by  the  clerk  of  the  court,  if  the 
order  does  not  show  a  date  ent(?red.  If 
the  order  does  not  indicate  a  dale 
entered  or  filed,  the  date  the  order  was 
signed  by  the  judge  will  he  used.  Once 
the  ap[)ropriate  date  is  established,  the 
rules  of  paragraph  (a)  are  applied  as  if 
that  date  had  been  specified  in  the 
order. 

Section  1653.4(c)  provides  that,  if  ihe 
court  awards  a  specific  dollar  amount, 
but  indicates  that  the  amount  awarded 
must  be  paid  out  of  the  balance  that  is 
in  the  account  on  a  certain  date,  the 
award  will  be  for  the  lesser  of  the 
amount  awarded  or  the  appropriate 
month-end  account  balance,  detennined 
and  adjusted  under  the  same  rules  as  in 
p;u-dj;raph  (a).  This  approat  h  is  bas'jd  on 
the  notice  that  the  court  has  no  povver 
to  awa!-d  a  sum  that  is  greater  liinu  the 
amount  in  the  account  on  the  paiticular 
date  cited  in  the  order.  Also  similar  to 
the  niles  set  forth  in  paragraph  (a),  if  no 
dale  is  specified  in  the  court  order,  the 
award  will  be  assumed  to  be  based  on 
the  date  the  order  was  entered,  filed,  or 
signed,  as  appropriate. 
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Under  §  1653.4(d),  unless  the  court 
order  specifies  otherwise,  no  earnings 
will  be  credited  to  the  amount  awarded. 
If  the  court  specifies  that  interest  or 
earnings  are  to  be  credited,  but  does  not 
specify  a  rate  or  method  of  calculation, 
the  Board  will  use  the  actual  rate  of 
return  on  the  participant's  account  for 
the  time  period  involved  based  on  the 
funds  in  which  the  account  is  invested. 
The  participant's  account  may  be 
invested  in  one  or  more  of  the  following 
funds:  The  Government  Securities 
Livestment  (G)  Fund,  the  Common 
Stock  hidex  Divestment  (C)  Fund,  the 
Fixed  hicome  Index  Investment  (F) 
Fund.  Because  the  earnings  may  be 
based  in  whole  or  in  part  on  the 
earnings  of  the  C  Fund  or  the  F  Fund, 
and  those  funds  may  suffer  losses  for 
any  given  period  of  time,  the  earnings 
credited  to  the  award  could  be  either 
positive  or  negative.  The  earnings 
calculation  will  begin  with  the  month 
after  the  month-end  balance  used  in 
calculating  the  principal  amount  of  the 
award,  and  will  end  with  the  month 
preceding  payment.  If  the  court 
specifies  a  different  method  for 
calculating  interest  to  be  credited  to  the 
award,  that  method  will  be  used. 

Section  1653.4(e)  makes  it  clear  that 
under  no  circumstances  may  a 
participant's  Agency  Automatic  (1%) 
Contributions  be  paid  pursuant  to  a 
court  order  if  those  funds  are  not  vested 
under  5  U.S.C.  8432(g)  at  the  time  of 
payment.  While  the  entitlement  may 
initially  be  calculated  to  include  such 
nonvested  sums  for  purposes  of 
advising  the  parties  of  the  amount 
awarded,  the  amount  will  be 
recalculated  excluding  those  sums  if 
they  have  not  become  vested  by  the  date 
of  payment. 

Section  1653.5  sets  forth  the 
procedures  for  making  payments 
pursuant  to  quahfying  retirement 
benefits  court  orders.  Under  §  1653.5(a), 
if  a  qualifying  order  is  found  to  require 
payment,  an  appropriate  tax  notification 
will  be  provided  to  the  payee  after 
issuance  of  the  Board's  decision. 
Payment  will  not  be  made  less  than  30 
days  after  issuance  of  the  tax 
notification  because,  under  the  Internal 
Revenue  Code,  the  payee  will  often  have 
th/s  right  to  elect  a  transfer  to  an 
Individual  Retirement  Arrangement 
(IRA)  or  other  eUgible  retirement  plan, 
or  to  make  a  tax  withholding  election. 
As  discussed  with  respect  to  the 
elimination  of  the  period  for  appeal  of 
the  Board's  decision,  this  minimum 
waiting  period  of  30  days  also  provides 
the  participant  an  opport\mity  to  seek 
an  amended  order  from  the  state  divorce 
court  or  to  challenge  the  Board's 


determination  in  Federal  court  under  5 
U.S.C.  8477. 

Section  1653.5(b)  states  that  payment 
must  be  made  directly  to  the 
individual(s)  specified  in  the  court 
order.  However,  as  required  by  the 
Internal  Revenue  Code,  this  paragraph 
also  provides  for  a  spouse  or  former 
spouse  to  elect  to  have  all  or  a  part  of 
the  payment  transferred  directly  to  an 
IRA  or  other  eligible  retirement  plan. 

Section  1653.5(c)  provides  that  no 
payment  may  be  made  from  an  account 
that  exceeds  the  vested  account  balance 
at  the  time  of  payment,  excluding  any 
outstanding  loan  at  the  time  of  payment. 
Although  outstanding  loan  balances  are 
included  for  purposes  of  computing  the 
amount  of  an  award  as  of  the 
appropriate  computation  date  as 
determined  in  accordance  with  §  1653.4, 
payment  cannot  include  any  amount 
that  is  outstanding  as  a  loan,  because 
the  money  is  not  in  the  account  and 
thus  is  not  available  to  be  paid. 

Section  1653.5(d)  provides  that  orders 
requiring  a  series  of  payments  will  not 
be  deemed  qualifying  orders.  If  an  order 
requires  a  payment  greater  than  the 
account  balance  as  of  the  date  of  the 
payment,  the  full  amount  of  the  account 
will  be  paid  pursuant  to  the  order.  If  the 
account  subsequently  receives 
additional  money,  that  money  will  not 
be  paid  pursuant  to  the  court  order.  A 
new  court  order  would  be  required  for 
payment  of  the  additional  sums.  In 
essence,  a  payment  pursuant  to  a  court 
order  extinguishes  all  entitlement  under 
that  court  order;  further  payment  can 
only  be  made  pursuant  to  a  subsequent 
order. 

Section  1653.5(e)  provides  that  joint 
payments  are  not  permitted.  If  more 
than  one  person  is  awarded  a  portion  of 
the  accoimt,  the  amount  awarded  to 
each  must  be  specified  in  the  order. 
Although  the  checks  will  be  made 
payable  only  to  the  payee(s)  named  in 
the  order,  the  Board  will  permit  each 
payee  to  specify  the  address  to  which 
the  check  should  be  sent,  even  if  that    • 
address  is  different  from  an  address 
listed  in  the  court  order.  However,  only 
the  payee  may  designate  an  address  to 
which  the  check  should  be  sent,  and 
such  designation  must  be  done  in 
writing.  The  Board  will  not  honor  a 
change  of  address  submitted,  for 
example,  by  the  payee's  attorney.  A 
strict  rule  against  accepting  address 
changes  from  anyone  other  than  the 
payee  is  necessary  to  protect  against 
forbidden  ahenation  of  the  benefits  to 
which  the  payee,  as  a  beneficiary  of  the 
TSP,  has  become  entitled.  Unless  the 
address  is  changed  by  the  payee,  the 
check  will  be  sent  to  an  address 
provided  in  the  court  order.  If  an  order 


provides  an  address  that  is  "in  care  of 
another  individual,  the  check  will  be 
issued  to  the  payee  but  sent  to  the  "in 
care  of  address. 

Section  1653.5(f)  provides  that  prior 
to  payment  the  TSP  recordkeeper  must 
have  the  payee's  full  name,  mailing 
address,  and  Social  Security  number. 
This  information  may  be  provided  in 
the  court  order  or  separately  by  the 
parties  or  their  representatives. 
However,  as  discussed  in  connection 
with  paragraph  (e),  only  the  payee  may 
change  the  mailing  address  for  the 
check  to  an  address  other  than  his  or  her 
own  address.  The  payee's  representative 
may  not  do  so. 

Section  1653.5(g)  provides  that 
payment  will  be  made  to  the  payee's 
estate  if  the  payee  dies  before  payment 
is  made  pursuant  to  a  court  order.  It  is 
not  necessary  that  the  court  order  be 
submitted  to  the  Board  prior  to  the 
death  of  the  payee,  as  long  as  the  order 
was  issued  prior  to  the  payee's  death 
and  in  all  other  respects  constitutes  a 
qualifying  order.  The  court  may,  in  the 
order,  provide  for  an  individual  or 
entity  other  than  the  payee's  estate  to 
receive  payment  in  the  event  of  the 
payee's  death. 

If  the  participant  dies  prior  to 
payment  of  the  account,  a  court  order 
entered  prior  to  the  participant's  death , 
will  be  honored.  It  does  not  matter  that 
the  order  may  not  have  been  received  by 
the  Board  prior  to  the  participant's 
death.  However,  if  the  order  is  not 
received  by  the  Board  prior  to  otherwise 
proper  payment  of  the  account  to 
someone  other  than  the  payee(s) 
specified  in  the  court  order,  then  the 
court  order  will  not  be  honored.  The 
Board  will  neither  seek  nor  accept  a 
return  of  funds  properly  paid  prior  to 
receipt  of  a  court  order. 

Section  1653.5(h)  provides  that 
remarriage  or  termination  of  a  legal 
separation  does  not  nullify  a  court  order 
that  has  already  been  submitted  to  the 
Board.  The  Board  does  not  believe  it  can 
be  presumed  that  in  all  cases  in  which 
a  domestic  relations  court  divides 
property,  including  a  TSP  account,  the 
division  should  be  rendered  void 
merely  because  the  parties  choose  to 
reman^.  If  that  is  the  court's  intent,  then 
the  parties  must  obtain  an  order  to  that 
effect  and  submit  it  to  the  Board  before 
payment  is  made  pursuant  to  the 
original  court  order. 

Sectdion  1653. 5(i)  reflects  the  last 
sentence  of  5  U.S.C.  8467(a),  which 
provides  that,  "Any  payment  under  this 
subsection  to  a  person  bars  recovery  by 
any  other  person."  Once  payment 
pursuant  to  a  court  order  has  been 
properly  made,  the  Board  will  not 
accept  return  of  the  money  disbursed. 


Nor  will  an  additional  payment  be  made 
to  another  payee. 

Section  1653.5(j)  provides  that 
payments  will  be  made  from  the  TSP 
investment  funds  on  a  pro  mta  basis. 
For  example,  if  a  participant's  $10,000 
account  balance  is  invested  50% 
($5,000)  in  the  G  Fund.  30%  ($3,000)  in 
the  C  Fund  and  20%  ($2,000)  in  the  F 
Fund,  then  an  award  of  $1,000  would  be 
paid  $500  from  the  G  Fund,  $300  from 
the  C  Fund,  and  $200  from  the  F  Fund. 
The  Board  will  not  honor  any  provision 
in  a  court  order  that  requires  the 
payment  to  be  made  other  than  pro  rata 
from  the  TSP  investment  funds. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  relating  to  the  processing  of 
and  payment  pursuant  to  retirement 
benefits  court  orders. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Siib)ects 

5  CFR  Part  1650 

Emi^oyment  benefit  plans. 
Government  employees.  Retirement, 
Pensions. 

5  CFR  Part  1653 

Employment  benefit  plans. 
Government  employees,  Retirement, 
Pensions. 

Dated:  March  6, 1995. 
Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle. 
Executhv  Director. 

For  the  reasons  set  out  in  the 
preamble.  5  CFR  Chapter  VI  is  amended 
as  follows: 

PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  part  1650 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8351, 8433. 
8434(a)(2)(E).  8434(b).  8435.  8436,  8467. 
8474(b)(5).  8474(c)(1),  and  sec.  4437.  Pub.  L 
102-484, 106  Stat  2724. 

2.  A  new  part  1653  is  added  to  read 
as  follows: 


PART  1653-OOMESTIC  RELATIONS 
ORDERS  AFFECTING  THRIFT 
SAVINGS  PLAN  ACCOUNTS 

Subpart  A— netirement  Benefits  Court 
Orders 

Sec. 

1653.1  Purpose. 

1653.2  Qualifying  retirement  benefits  court 
orders. 

1653.3  Processing  retirement  benefits  court 
orders. 

1653.4  Calculating  entitlement  under  a 
retirement  benefits  court  order. 

16.'i3.5    Procedures  for  payment  pursuant  to 
retirement  benefits  court  orders. 

Subpart  B— {Reserved] 

Authority:  5  U.S.C  8435.  8436(b),  8467, 
8474(b)(5)  and  8474(cMl). 

Subpart  A— Retirement  Benefits  Court 
Orders 

§1653.1    Purpose. 

This  subpart  contains  regulations 
prescribing  the  Board's  pnx^dures  for 
processing  retirement  benefits  court 
orders. 

§1653.2    OuaUfying  retirement  benefits 
court  orders. 

(a)  The  TSP  will  only  honor  the  terms 
of  a  retirement  benefits  court  order  that 
is  qualifying  under  paragraph  (b)  of  this 
section. 

(b)  A  retirement  benefits  court  order 
must  meet  each  of  the  following 
requirements  to  be  considered 
qualifying: 

(1)  The  court  order  must  be  a  court 
decree  of  divorce,  of  annulment,  or  of 
legal  separation,  or  any  court  order  or 
court-approved  property  settlement 
agreement  incident  to  a  decree  of 
divorce,  of  annulment,  or  of  legal 
separation.  Orders  may  be  issued  at  any 
stage  of  a  divorce,  annulment,  or  legal 
separation  proceeding.  Orders  issued 
prior  to  a  final  decree,  such  as  orders  for 
the  purpose  of  preserving  the  status  quo 
pending  the  final  resolution  of  the 
proceeding,  are  referred  to  as 
"preliminary"  court  orders,  and  will  be 
considered  "incident  to"  a  final  decree, 
notwithstanding  that  a  final  decree  has 
not  yet  been,  and  may  not  be,  issued. 
Orders  issued  subsequent  to  a  final 
decree,  such  as  orders  for  the  purpose 
of  amending  such  decree,  are  referred  to 
as  "subsequent"  court  orders,  and  will 
also  be  considered  "incident  to"  such 
decree.  However,  any  subsequent  court 
order  that  requires  the  return  of  money 
properly  paid  pursuant  to  an  earlier 
court  order  will  not  constitute  a 
quahfying  order. 

(2)  The  court  order  must  "expressly 
relate"  to  the  Thrift  Savings  Plan 
account  of  a  current  TSP  participant. 
This  means  that: 


(i)  The  order  must  on  its  face 
specifically  describe  the  TSP  in  such  a 
way  that  it  cannot  be  confused  with 
other  Federal  Government  retirement 
benefits  or  non-Federal  retirement 
benefits;  and 

(ii)  The  order  must  be  written  in  terms 
appropriate  to  a  defined  contribution 
plan  rather  than  a  defined  benefit  plan. 
For  example,  it  should  generally  refer  to 
the  individual  participant's  "account" 
or  "account  balance"  rather  than  a 
"benefit  formula"  or  the  participant's 
"eventual  benefits." 

(3)  If  the  court  order  awards  an 
amount  to  be  peiid  from  the  participant's 
TSP  account,  the  award  must  be  for: 

(i)  A  specific  dollar  amoimt; 

(ii)  A  stated  percentage  or  stated 
fraction  of  the  account; 

(iii)  A  portion  of  the  account  to  be 
calculated  by  applying  a  formula  that 
yields  a  mathematically  possible  result 
Any  variables  in  the  formula  must  have 
values  that  are  readily  ascertainable 
from  the  face  of  the  order  or  from 
Government  employment  records;  or 

(iv)  A  survivor  annuity  as  provided  in 
5  U.S.C  8435(e). 

(4)  Court  orders  that  make  awards 
from  the  TSP  may  only  provide  for 
payments: 

(i)  To  spouses  or  former  spouses  of 
the  participant; 

(ii)  As  fees  for  attorneys  for  spouses 
or  former  spouses  of  the  participant: 

(iii)  To  dependent  children  or  other 
dependents  of  the  participant; 

(iv)  As  fees  for  atttmiejrs  for 
dependent  children  or  other  dependents 
of  the  participant; 

(c)  The  following  retirement  benefits 
court  orders  will  be  considered  non- 
qualifying: 

(1)  Orders  relating  to  a  TSP  account 
that  contains  only  nonvested  money, 
unless  the  money  will  become  vested 
within  90  days  of  the  date  of  receipt  of 
the  order  if  the  participant  remains  in 
Federal  service; 

(2)  (i)  Orders  that  award  an  amount  to 
be  f>aid  at  a  fut\u«  specified  date  or 
upon  the  occurrence  of  a  future 
specified  event,  unless: 

(A)  The  amoimt  of  the  entitlement  can 
be  currently  calculated;  and 

(B)  TTie  award  provides  for  the 
payment  of  interest  or  earnings  from  the 
date  of  calculation  to  the  specified  date 
or  event  for  payment 

(ii)  If  an  order  meets  the  requirements 
of  paragraphs  (c)(2)(i)  (A)  and  (B).  a 
current  payment  will  be  made  in 
accordance  with  the  procedures  set 
forth  in  §  1653.5,  rather  than  a  payment 
at  the  future  date  stated  in  the  order. 

(d)  For  purposes  of  paragraph  (c)(2)  of 
this  section,  orders  that  require  only 
that  the  amount  of  the  award  be 
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calculated  on  the  date  of  payment, 
without  stating  a  hjture  date  or  event  for 
payment,  will  not  be  considered  as 
awarding  an  amount  to  be  paid  at  a 
future  date  or  upon  the  occurrence  of  a 
future  event.  In  such  cases,  the  date  of 
payment  will  be  determined  in 
accordance  with  the  procedures  set 
forth  in  §  1653.5,  and  the  amount  of  the 
entitlement  will  be  determined  in 
accordance  with  §  1653.4  using  that  date 
of  payment. 

(e)  Definition.  For  purposes  of  this 
Part,  the  term  "former  spouse"  shall 
have  the  same  meaning  as  set  forth  in 
5U.S.C.  8401(12). 

8 1653.3    Processing  retirement  benetits 
court  orders. 

(a)  Board's  review  of  retirement 
benefits  court  orders  is  governed  solely 
by  the  Federal  Emplovees"  Retirement 
System  Act  (FERSA),"5  U.S.C.  Chapter 
84.  and  by  the  terms  of  this  part.  The 
Board  will  honor  retirement  benefits 
court  orders  properly  issued  by  a  court 
of  any  state,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico. 
Guam,  the  Northern  Mariana  Islands,  or 
the  Virgin  Islands,  and  any  Indian  court 
as  defined  by  25  U.S.C.  1301(3). 
However,  those  courts  have  no 
jurisdiction  over  the  Board  and  the 
Board  cannot  be  made  a  party  to  the 
underlying  domestic  relations 
proceedings. 

(b)  Retirement  benefits  court  orders 
should  be  submitted  to  the  Board's 
recordkeeper  at  the  following  address: 
Thrift  Savings  Plan  Service  Office, 
National  Finance  Center,  P.O.  Box 
61500.  New  Orleans,  Louisiana  70161- 
1500.  Receipt  by  the  recordkeeper  will 
be  considered  receipt  by  the  Board. 

(c)  Upon  receipt  of  a  document  that 
purports  to  be  a  qualifying  retirement 
benefits  court  order,  including 
preliminary  and  subsequent  court 
orders,  the  participant's  account  will  be 
frozen.  After  the  account  is  frozen,  no 
withdrawals  or  loans  will  be  allowed 
until  the  account  is  unfrozen.  All  other 
account  activity,  including 
contributions,  adjustments,  and 
interfund  transfers,  will  be  permitted. 

(d)  The  following  documents  will  not 
be  treated  as  purporting  to  be  qualifying 
retirement  benefits  court  orders. 
Therefore  accounts  of  participants  to 
whom  such  orders  relate  will  not  be 
frozen  and  these  documents  will  not  be 
reviewed  by  the  Board: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  accompany  a  document 
that  establishes)  that  it  has  l)ecn  issued 
or  approved  by  a  court; 

(2)  A  court  order  relating  to  a  TSP 
account  that  has  been  closed; 


(3)  A  court  order  dated  prior  to  June 
6, 1986: 

(4)  A  court  order  that  fails  to  award 
all  or  any  part  of  the  TSP  account  to 
anyone  other  than  the  participant; 

(5)  A  court  order  that  does  not 
mention  retirement  benefits. 

(e)  Aftf^r  the  participant's  account  is 
frozen,  Ine  document  will  be  reviewed 
initially  to  determine  if  it  is  a  complete 
original  or  copy  of  a  retirement  benefits 
court  order. 

(f)  If  it  is  determined  that  the 
document  is  not  complete,  a  complete 
document  will  be  requested.  If  it  is  not 
received  within  30  days  of  the  date  of 
such  request,  the  account  will  be 
unfrozen  and  no  further  action  will  be 
taken  with  respect  to  the  document. 

(g)  Upon  receipt  of  a  complete  order 
that  is  either  an  original  or  a  copy  of  a 
retirement  benefits  court  order,  the 
Board  will  review  the  order  and  will 
determine  whether  it  is  a  qualifying 
order  as  described  in  §  1653.2  and,  if  it 
awards  an  amount  to  be  paid  from  a 
participant's  TSP  account,  the  amount 
of  the  entitlement.  The  Board  will 
advise  all  parties  in  writing  of  its 
decision. 

(h)  The  Board's  decision  will  contain 
the  following  information: 

(1)  The  Board's  determination 
regarding  whether  the  court  order  is 
qualifying: 

(2)  A  statement  of  the  applicable 
statute  or  regulations; 

(3)  If  the  order  is  determined  to  be 
qualifying,  a  statement  regarding  the 
effect  that  compliance  with  the  court 
order  will  have  on  the  participant's  TSP 
account;  and 

(4)  If  the  order  requires  payment,  a 
description  of  the  method  by  which  the 
entitlement  under  the  court  order  was 
calculated  and  the  circumstances  under 
which  payment  will  be  made. 

(i)  The  Board's  decision  will  be  final. 
There  is  no  administrative  appeal  from 
the  decision. 

(j)  An  account  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1)  If  a  complete  document  has  not 
been  received  within  30  days  from  the 
date  of  a  request  described  in  paragraph 
(0  of  this  section,  upon  expiration  of  the 
30-day  period; 

(2)  If  the  order  is  a  preliminary  order 
or  other  order  precluding  payment  from 
the  account,  as  soon  as  practicable  after 
receipt  of  a  certified  copy  or  original 
court  order  vacating  or  superseding 
such  order  (unless  the  order  vacating  or 
superseding  the  preliminary  order  itself 
warrants  placing  a  freeze  on  the 
account); 

(3)  If  the  order  is  valid  to  award  a 
])ayment  from  the  TSP  account  of  a 


participant  under  this  part,  upon 
payment;  and 

(4)  If  the  Board  determines  that  the 
order  is  not  a  qualifying  order  under 
this  part,  45  days  after  issuance  of  tho 
Board's  decision.  The  45-day  period 
will  be  terminated  if  both  parties  submit 
a  written  request  for  such  a  termination 
to  the  Board. 

(k)  (1)  the  Board  will  hold  in  abeyance 
the  processing  of  a  court  order  payment 
pursuant  to  a  previously  approved 
qualifying  court  order  if  the  Board  is 
advised  by  one  of  the  parties  that  the 
underlying  court  order  is  on  appeal  in 
the  state  court  system  and  that  the  effect 
of  the  filing  of  such  an  appeal  under 
state  law  or  procedures  is  to  stay  the 
effect  of  the  order. 

(i)  Proper  documentation  of  the 
appeal  and  citations  to  legal  authority 
which  address  the  effect  of  the  filing  of 
such  an  appeal  must  be  provided. 

(ii)  The  parties  will  be  notified  that 
the  processing  of  the  court  order  is 
being  held  in  abeyance  and  the  account 
will  remain  frozen  for  loans  and 
withdrawal. 

(iii)  In  the  absence  of  proper 
documentation  and  appropriate  legal 
authority,  the  Board  will  presume  that 
the  provisions  relating  to  the  TSP  in  the 
court  order  remain  valid  and  will 
proceed  with  the  payment  process. 

(2)  The  Board  must  be  notified  in 
writing  by  one  of  the  parties  of  the 
disposition  of  the  appeal  in  order  for  the 
freeze  to  be  removed  from  the  account 
or  for  a  payment  to  be  made.  The 
notification  must  include  a  statement 
regarding  the  effect  of  the  disposition  on 
the  provisions  of  the  original  order 
relating  to  the  TSP  and  a  copy  of  the 
resulting  document  from  the  court  must 
be  provided. 

(1)  Multiple  court  orders  pending 
before  the  Board  will  be  processed  in 
accordance  with  the  procedures  set 
forth  in  this  part  in  the  following  order: 

(1)  As  between  conflicting  qualifying 
court  orders  relating  to  the  same  spouse 
or  former  spouse,  the  Board  will  process 
only  the  court  order  bearing  the  latest 
date  entered  by  the  clerk  of  the  court. 

If  any  order  does  not  have  a  date 
entered,  then  the  date  the  order  was 
filed  by  the  clerk  shall  be  used;  if  there 
is  no  date  entered  or  date  filed,  then  the 
date  the  order  was  signed  by  the  judge 
shall  be  used. 

(2)  As  between  conflicting  qualifying 
court  orders  relating  to  two  or  more 
former  spouses,  the  Board  will  proccjss 
the  orders  in  the  order  of  the  dales 
entered  by  the  clerk  of  the  court,  starting 
with  the  order  bearing  the  earlie.st  date, 
and  continuing  until  the  accovmt  is 
exhausted.  If  any  order  does  not  havi;  a 
date  entered,  then  the  date  the  order 


was  filed  by  the  clerk  shall  be  used;  if 
there  is  no  date  entered  or  date  filed, 
then  the  date  the  order  was  signed  by 
the  judge  shall  be  used. 

§  1653.4    Calculating  entitlement  under  a 
retirement  benefits  court  order. 

(a)  If  the  court  order  awards  a 
percentage  or  fraction  of  the  account  as 
of  a  specific  date  or  event,  the  amount 
of  the  entitlement  will  be  calculated 
based  upon  the  balance  of  the  account 
as  of  the  end  of  the  month  on  or 
immediately  preceding  the  date  or 
event,  plus  any  transactions  posted  after 
the  date  or  event,  but  before  payment, 
that  are  effective  on  or  before  the 
month-end  date  used  for  calculating  the 
entitlement.  For  purposes  of  computing 
the  amount  of  an  entitlement,  any  loan 
amount  outstanding  as  of  the  month-end 
date  used  for  calculating  the  entitlement 
shall  be  treated  as  included  in  the 
account  balance,  unless  the  court  order 
provides  otherwise. 

(b)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  but 
does  not  contain  a  specific  date  as  of 
which  to  apply  the  percentage  or 
fraction  to  the  account,  the  amount  of 
the  entitlement  will  be  calculated  as 
described  in  paragraph  (a)  of  this 
section,  using  the  account  balance  as  of 
the  end  of  the  month  on  or  immediately 
prior  to  the  date  the  order  was  entered 
by  the  clerk  of  the  court  or,  if  the  order 
does  not  show  a  date  entered,  the  date 
the  order  was  filed  by  the  clerk  of  the 
court  or,  if  the  order  does  not  contain 

a  date  entered  or  a  date  filed,  the  date 
signed  by  the  judge. 

(c)  If  the  court  order  awards  a  specific 
dollar  amount,  the  amount  of  the 
entitlement  will  be  the  lesser  of: 

(1)  The  amount  the  order  awards;  or 

(2)  The  amount  in  the  account  as  of 
the  end  of  the  month  on  or  before  the 
date  specified  in  the  order  (or,  if  no  date 
is  specified,  the  date  the  order  was 
entered  by  the  clerk  of  the  court  or.  if 
the  order  does  not  show  a  date  entered, 
the  date  the  order  was  filed  by  the  clerk 
of  the  court,  or,  if  the  order  does  not 
contain  a  date  entered  or  a  date  filed, 
the  date  signed  by  the  judge)  plus  any 
transactions  posted  after  the  date  or 
event,  but  before  payment,  that  are 
effective  on  or  before  the  month-end 
date  used  for  calculating  the 
entitlement.  For  purposes  of  computing 
the  amount  of  entitlement,  any  loan 
amount  outstanding  as  of  the  month-end 
date  used  for  calculating  the  entitlement 
shall  be  treated  as  included  in  the 


account  balance,  unless  the  court  order 
provides  otherwise. 

(d)  Unless  the  court  order  specifically 
provides  otherwise,  the  entitlement 
calculated  under  this  section  will  not  be 
credited  with  interest  or  earnings.  If 
interest  or  earnings  are  awarded,  the 
Board  vdll  use  the  monthly  rates  of 
return  credited  to  the  account  unless  the 
court  order  specifies  a  different  rate. 
The  TSP  monthly  rates  of  return  may  be 
either  positive  or  negative.  Interest  or 
earnings  will  be  calculated  beginning 
with  the  month  following  the  month- 
end  valuation  date  used  for  calculating 
the  entitlement  and  ending  with  the 
month  prior  to  the  month  of  payment. 

(e)  All  entitlement  will  be  calculated 
initially  under  this  section  including 
both  vested  and  nonvested  amounts  in 
the  participant's  account.  If  at  the  time 
of  pajTnent  the  non-vested  portion  of 
the  account  has  not  become  vested  or 
has  been  forfeited,  the  entitlement  will 
be  recalculated  using  only  the 
participant's  vested  account  balance. 

§  1 653.5    Procedures  for  payment  pursuant 
to  retirement  benefits  court  orders. 

(a)  If  a  qualifying  court  order  creates 
an  entitlement  to  a  portion  of  a  TSP 
account  under  this  part,  payment  will 
be  made  no  sooner  than  30  days  after 
the  Board's  decision  has  been  issued 
and  the  appropriate  tax  withholding 
notification  has  been  provided. 

(b)  A  payment  made  pursuant  to  a 
qualifying  court  order  will  be  made  only 
to  the  person(s)  specified  in  the  court 
order.  If  payment  is  to  be  made  to  the 
spouse  or  former  spouse  of  the 
participant,  he  or  she  may  request  that 
the  TSP  transfer  all  or  a  portion  of  his 
or  her  payment  to  an  Individual 
Retirement  Arrangement  (IRA)  or  other 
eligible  retirement  plan.  Such  a  request 
must  be  made  by  filing  the  TSP  form 
"Spouse  Election  to  Transfer  to  IRA  or 
Other  Eligible  Retirement  Plan",  which 
must  be  received  before  payment. 

(c)  In  no  case  may  a  payment  made 
pursuant  to  a  qualifying  court  order 
exceed  the  participant's  vested  account 
balance,  excluding  any  outstanding  loan 
amount  as  of  the  end  of  the  month 
preceding  the  date  of  pa>Tnent.  If  the 
entitlement  calculated  pursuant  to  this 
subpart  exceeds  the  participant's  vested 
account  balance  (excluding  any 
outstanding  loan  amount),  then  only  the 
vested  amount  in  the  account 
(excluding  the  outstanding  loan 
balance)  will  be  paid. 


(d)  The  entire  amount  of  an 
entitlement  created  by  a  qualifying  court 
order  must  be  disbursed  at  one  time.  A 
series  of  payments  will  not  be  made 
even  if  the  court  order  provides  for  such 
a  method  of  payment.  A  payment 
pursuant  to  a  court  order  extinguishes 
all  further  rights  to  any  payment  under 
that  order  even  if  the  entire  amount  of 
the  entitlement  could  not  be  paid.  Any 
further  award  must  be  contained  in  a 
separate  court  order. 

(e)  Paj-ment  cannot  be  made  jointly  to 
more  than  one  person.  If  payment  is  to 
be  made  to  more  than  one  person,  the 
order  must  separately  indicate  the 
amount  to  be  paid  to  each. 

(f)  In  order  to  make  a  payment 
pursuant  to  a  retirement  benefits  court 
order,  the  Board's  recordkeeper  must  be 
provided  with  the  full  name,  mailing 
address,  and  Social  Security  number  of 
the  payee,  even  if  the  payment  is  being 
mailed  to  another  address. 

(g)  If  the  payee  dies  before  a  payment 
is  made  pursuant  to  a  qualifying 
retirement  benefits  court  order,  payment 
will  be  made  to  the  estate  of  the  payee, 
unless  otherwise  specified  by  the  court 
order.  If  the  participant  dies  before 
payment  is  made  pursuant  to  a 
qualifying  retirement  benefits  order 
entered  before  the  participant's  death, 
the  order  will  be  honored  as  long  as  it 

is  submitted  to  the  Board  before 
payment  of  the  account,  regardless  of 
whether  the  order  was  received  by  the 
Board  before  the  participant's  death. 

(h)  If  the  parties  to  a  divorce  or 
annulment  are  remarried,  or  a  legal 
separation  is  terminated,  a  new  court 
order  will  be  required  to  prevent 
payment  pursuant  to  a  previously 
submitted  qualifying  retirement  benefits 
court  order. 

(i)  Payment  to  a  person  (including  the 
estate  of  the  payee)  pursuant  to  a 
qualifying  retirement  benefits  court 
order  made  in  accordance  with  this 
subpart  bars  recovery  by  any  other 
person  pursuant  to  that  order. 

(j)  Payments  pursuant  to  qualifying 
court  orders  will  be  paid  pro  rata  from 
the  TSP  investment  funds,  based  on*the 
balance  in  each  fund  on  the  date  as  of 
v\'hich  the  payment  is  made.  The  Board 
will  not  honor  provisions  of  court 
orders  that  require  payment  to  be  made 
from  specific  investment  funds. 

Subpart  B — [Reserved] 
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9  Parts: 

1-199  (869-022-00027-6) 

200-End  ■ (869-022-00028-4) 


22  OC 

29.00 
23.00 


10  Parts: 

0-50  (869-022-00029-2)  29.00 

51-199 (869-022-00030-6) 22.00 

200-399 (869-026-0003 1-0) 15.00 

400-499 (669-026-00032-8) 21.00 

500-End (669-022-00033-1) 37.00 

11  (869-022-00034-9) 14.00 

12  Parts; 

l-W  (869-C26-00G3&-2) 12  00 

200-219 (869-022-00036-5) 16.00 

220-299  .„ (869-022-00037-3) 28.00 

300-499  -...- „ (869-022-00038-1) 22.00 

500-599  „._ (869-022-00039-0) 20.00 

600-End  (869-022-00040-3) 32.00 

13  - (869-022-00041-1) 30.00 


1994 
1905 

1994 
1995 


Jon 

Jan 
Jan. 
*Jan 
Jan. 
Jan. 
Jan. 
Jon 
Jan. 
Jon. 
Jon. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jan 

Jon. 

Jon, 
Jon 

Jon. 
Jon. 
*Jan. 
Jon. 
Jon. 

Jon. 

Jon. 
Jen. 
Jon 
Jon. 
Jon 
Jon. 

Jon.  1.  1994 


1994 

1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1995 
1995 
1994 
1994 
1994 
1994 
1995 
1995 

1994 

1994 
1994 

1994 
1994 
1993 
1995 
1994 

1994 

1995 
1994 
1994 
1994 
1994 
1994 


14  Parts: 

1-59  (869-022-00042-0) 32,00 

60-139 (869KI22-00043-8) 26.00 

140-199 (869-C22-0004*-6) 13  00 

'20O-1 199 (669-026-00045-0) 23.00 

'20OEnd (669-026-00046^8) 1600 

15  Parts: 

&-299  (869-022-00047-1) 15  00 

300-799 :  „  (669-022-00048-9) 26  00 

800-£nd  :„  ..  (669-022-00049-7) 23.00 

16  Parts: 

0-149  (669-026-00050-6) 7.00 

150-999 (669-022-00051-9) 18  00 

1000-End (669-022-00052-7) 25  00 

17  Parts: 

1-199  (569-C22-00C54-3) 20  00 

200-239 (669-022-00055-1) 23  00 

240-End  (869-C22-00O56-O) 30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 ,  (569-022-00059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (669-022-00061-6) 39.00 

200-End  (869-022-00062-4) 12.00 

20  Parts: 

1-399  (869-022-00063-2) 20  00 

400-499 (669-022-00064-1) 34.00 

500-End  (669-022-00065-9) 31.00 

21  Parts: 

1-99  (569-022-00066-7) 1600 

100-169 (669-022-00067-5) 21.00 

170-199 (669-022-00068-3) 21.00 

200-299 (669-022-00069-1) 7.00 

300-499 (669-G22-OOC70-5) 36.00 

500-599 , (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

800-1299  (869-022-00073-0) 22.00 

1300-End (669-022-00074-8) 13.00 

22  Parts: 

1-299  (669-C22-00075-6) 32.00 

300-End  (869-O22-00076-4) 2300 

23  .' (669-022-00077-2) 2100 

24  Parts: 

0-199  (669-022-00076-1) 36.00 

200-499  ,„- (869-022-00079-9) 38.00 

500-699 (669-022-00080-2) 20.00 

700-1699  (669-022-00051-1) 39,00 


Jon. 
Jon. 
Jon. 
Jon. 
Jon. 

Jon. 
Jon. 

Jon 

Jon 
Jon 
Jon 

Ad- 

Apr 
Apr. 

Apt. 
Apr. 
Apr. 
Api. 

Apt. 
Apr. 

Apr 
Apr 
Apr 

Apr. 
Apr. 
Apr 
Apr. 
Apt. 
Apr 
Apr 
Apr 
Apr. 

Apr. 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr. 


170O-End (569-022-00082-9) 17.00 

25  (869-022-00083-7) 3200  Apr 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00  Apr 

§§1.61-1.169 (869-022-00085-3) 33  00  Apr. 

§§1,170-1,300 (869-022-00066- 1) 24.00  Apr. 

§§1,301-1,400 (569-022-OOOS7-0) 17,00  Apr 

§§1,401-1.440 (669-022-00088-8) 30.00  Apr. 

§§1.441-1,500  (669-022-00089-6)  2200  Ape, 

§■§1.501-1.640 (S69-022-00090-0) 21,00  Apr. 

§§1All-1.850 (669-022-00091-6) 24.00  Apr. 

§51.851-1,907 (569-O22-00092-6) 2600  Apr. 

§§1.908-1,1000  (869-O22-O009>4) 27,00  Apr 

§§1,1001-1,1400  (869-022-00094-2) 24,00  Apr 

§§1.14D1-End  (869-022-00095-1) 32.00  Apr. 

2-29  (669-C22-00096-9) 24.00  Apr 

30-39  (869-022-00097-7) 18.00  Apr. 

40-49  (669-022-00098-^ 14,00  Apr. 

50-299 (669-022-00099-3) 14.00  Apr. 

300-499 „ (869-022-00100-1) 24.00  Apr. 

500-599 (869-C22-O0101-9) 6,00  *Apr. 


1994 
1994 
1994 
1995 
1995 

1994 
1994 
1994 

1995 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 
1994 

1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 

1994 


1994 
1994 
1994 
1994 
1994 

1994 


1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1990 


UMI 


IV 
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21.00 
26.00 
33.00 
36.00 

27.00 
19.00 
27.00 


TIM                                 Stock  Number  Price 

600-End  (869-022-00102-7) 8.00 

27  Parts: 

1-199 (869-022-00103-5) 36.00 

20(Hnd  (869-022-00104-3) 13.00 

28  Parts: 

1-42  (869-022-00 105-1) 27.00 

43-end (869-022-00106-0)  21.00 

29  Parts: 

0-99  (869-022-00107-8) 21.00 

100-499 (869-022-00  lOa-6) 9.50 

500-899 (869-022-00109-4) 35.00 

900-1899  (869-022-001 10-8) 17.00 

190(>-1910(§§  1901.1  to 

1910.999)  (869-022-00111-6)  .. 

1910  (§§1910.1000  to 

end)  (869-022-00112-4)  .. 

1911-1925  (869-022-00113-2)  .. 

1926 (869-022-00114-1)  .. 

1927-End (869-022-00115-9)  .. 

30  Parts: 

1-199  (869-022-00116-7)  .. 

200-699 (869-022-00117-5)  .. 

700-End  (869-022-00118-3)  .. 

31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-£nd  (869-022-00120-5) 30.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-022-00121-3) 31.00 

191-399 (869-022-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-^i99 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-End  (869-022-00126-4) 22.00 

33  Parts: 

1-124  (869-022-00127-2) 2000 

125-199 (869-022-00128-1) 26.00 

200-End  (869-022-00129-9) 24.00 

34  Parts: 

1-299  ....". (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-End  (869-022-00132-9) 40.00 

35  (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

200-End  (869-022-00135-3) 37.00 

37  (869-022-00136-1) 20.00 

38  Parts: 

0-17  (869-022-00137-0) 30.00 

18-End  (869-022-00138-8) 29.00 


(869-022-00139-6) 16.00 


39  

40  Parts: 

1-51  (869-022-00140-0) 3900 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 1100 

60  (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

81-85  (869-022-00145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

100-149 (869-022-00147-7) 39.00 

150-189 (869-022-00148-5) 24.00 

190-259 (869-022-00149-3) 18.00 

260-299 (869-022-00150-7) 36.00 

300-399 (869-022-00151-5) 18.00 

400-424 (869-022-00152-3) 27.00 

425-699 (869-022-00153-1) 30.00 

700-789 (869-022-00154-0) 28.00 


Revisiort  Date 

Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 


Title 


Stock  Number 


Price 


July  1, 
July  1, 


1994 
1994 


July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


33.00        July  1,  1994 


July  1.  1994 

July  1,  1994 

July  1.  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1.  1994 

July  1.  1994 
July  1,  1994 

2July  1.  1984 

2  July  1.  1984 

2July  1.  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

sjuly  1,  1991 

July  1,  1994 

July  1.  1994 

July  1,  1994 
July  1.  1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 
July  1.  1994 

July  1.  1994 

July  1.  1994 
July  1.  1994 

July  1.  1994 


July  1 
July  1 

July  1.  1994 


1994 
1994 


July  1.  1994 
July  1.  1994 
July  1.  1994 
July  1,  1994 
July'1,  1994 
July  1.  1994 
July  1.  1994 
July  1.  1994 
July  1.  1994 


July  1 
July  1 


1994 
1994 


July  1.  1994 

July  1.  1994 

July  1.  1994 

July  1.  1994 


790-ErHJ  (869-022-00155-8) 27.00 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1 , 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 


3-6.... 

7  

8 

9  

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Potts  1-5  13.00 

18,  Vol.  II,  Ports  6-19  : 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  , 13.00 

1-100  (869-022-00156-6) 9.50 

101  (869-022-00157-4) 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-022-00160-4) 24,00 

400-429 (869-022-00161-2) 26.00 

430-End  (869-022-00162-1) 36.00 

43  Parts: 

1-999  ....' (869-022-00163-9) 23.00 

1000-3999  (869-022-00164-7) 31.00 

4000-End (869-022-00165-5) 14.00 


Revision  Date 
July  1,  1994 

3July  1,  1984 

JJuly  1.  1984 

3July  1,  1984 

J  July  1,  1984 

5  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

sjuly  1,  1984 

JJuly  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


44  (869-022-00166-3) 27.00       Oct.  1,  1994 

45  Parts: 

1-199  ....'. (869-022-00167-1) 22.00 

200-499 (869-022-00168-0) 15.00 

500-1199  (869-022-00169-8) 32.00 

1200-End (869-022-00170-1) 26.00 


46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8) 16.00 

70-89  (869-022-00173-6) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-00178-7)  21.00 

500-End  (869-022-00179-5) 15.00 

47  Parts: 

0-19  (869-022-00180-9) 25.00 

20-39  (869-022-00181-7) 20.00 

40-69  (869-022-00182-5) 14.00 

70-79  (869-022-00183-3) 24.00 

80-End  (869-022-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6  (869-022-00189-2) 23.00 

7-14  (869-022-00190-6) 30.00 

15-28  (869-022-00191-4) 32.00 

29-End  (869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-022-00193-1) 24.00 

100-177  (869-022-00194-9) 30.00 

178-199 (869-022-00195-7) 21.00 

200-399 (869-022-00196-5) 30.00 

400-999 (869-022-00197-3) 35.00 

1000-1199  (869-022-00198-1) 19.00 

1200-End (869-022-00199-0) 15.00 

50  Parts: 

1-199  (869-022-0020O-7) 25.00 

200-599 (869-022-00201-5) 22.00 

600-End  (869-022-00202-3) 27.00 

CFR  Index  ond  Findings 

Aids (869-022-00053-5) 38.00 


Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
'Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 

Oct.  1,  1994 

Oct.  1.  1994 

Oct.  1,  1994 

Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1.  1994 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


1994 
1994 
1994 
1994 


Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1.  1994 


Jon.  1,  1994 


Title                                 Slock  Nuntar  Mce 

Comptete  19«sa«set _  mjib 

Mlcrofic^  Cfl£dHiort: 

Complete  wtione-timemoihrig) WSJO 

ComptBte  set  (onetime  moiling) TUSt 

ConrpWe  set  (one-hme  moiling)  „ 2MJX) 

SubscflMnn  imoited  ts  issuer))  tUSXi 

Individuol  copies _ „ „...     \ao 


RevistonOate 

1995 

1992 
]993 
)«94 

rrfs 


'  Becouse  Title  3  i$  on  annual  compilation,  this  volurrte  and  a*  pwvious  votamsei 
should  be  retained  as  o  permanent  reference  source 

nhe  July  1.  1985  edition  ol  32  cn  Paii  i-m  coMant  o  note  only  ior 
"""iL '-?' „'^'«*>'e  For  the  full  text  of  the  Oelense  AcquisitKjn  Ifeguiohonj 
m  Ports  1-39,  consult  the  three  CW  volumes  rsMcd  <■  ct  July  I  t9M  ayHortrw 
those  parts,  ^ 

nhe  July  1,  1985  edition  of  41  CF8  Chapleri  1-100  contoint  o  note  only 
for  Choolers  1  to  49  inclusive,  for  the  Toll  lext  of  procurerwtt  regutohons 
in  Chapters  1  to  49,  cofaun  the  eleven  CW  voMws  iKued  as  of  July  1 
1»84  containing  those  chapters, 

'No  amendments  to  this  volume  were  pron»ui9aied  during  the  pefiod  Ap< 
I  1990  to  Mar  31,  1994  The  CF»  volume  issued  April  1.  1990  should  oe 
retained, 

='f^  amendments  to  tlw  vohime  were  pfomulgated  dunng  the  petrod  >uiy 
1.  1991  to  June  30,  1994,  The  CFR  vdhnw  mtt<t  Mv  I,  t99t  ^tmjid  be  letoned 

» No  Amendments  to  this  volume  were  ptomulgaled  durmg  the  period  Jonuaiy 
1,  1993  to  December  31,  1998,  The  CfS  votume  issued  ;onuory  1  1993  should 
be  retained 

'No  amendments  to  this  volunw  wew  piomulgoted  Oumg  lt«e  period  Ortobe" 
1,  1993,  to  September  30  tw<  The  Cf»  voh^nv  issued  Octaoei  l  W3  Should 
be  letoined 


UMI 


UMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actior>s  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  «  included  m  each  publication  Mhich  ints 
federal  Regislei  page  numtefs  A-fi  Cc  dale  o/  publicaton 
in  the  Fedcial  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Processing  Coda: 

*5421 


I    I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  Internationa!  customers  please  add  25%. 


For  privacy,  check  box  below: 

G  Do  not  niai(e  my  name  available  to  other  mailers 
Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripUon 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
lean,  when  you  will  get  your  renewal  noUce  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


•••••••••• 


I)KC'>5  R  I 


APR  SMITH212J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

••• ••«•..........,, .......„, ,. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


••••••••••••••••••AS 


•••••••• 


To  be  sure  that  your  service  conUnues  without  interruption,  please  return  your  renewal  noUce  prompUy 
If  your  subscnpuon  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance  Your 
will  be  reinstated. 


service 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genemi 
applicability  and  legal  effect,  most  ol  which 
are  keyed  to  and  codified  m  the  Code  of 
Fede'al  Regulations,  which  is  pubiist-w;a  unii.- 
5&  titles  pursuant  to  41  U  S  C.  1510 

The  Code  o!  '="cderai  Regulations  is  iolj  t,y 
the  Supenntenden!  of  Docun-ienSs  Prices  o! 
new  twoks  nre  I'stcd  in  the  first  FFDEHAL 
REGISTER  issue  of  each  week 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  731 
R!N  3206-AG36 

Suitability,  Personnel  Security  and 
Related  Programs,  Investigations,  and 
Suitability  Disqualification  Actions 

AGENCY:  Office  of  P.;r.sonti.! 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Persunnel 
Maniigeinent  (OHM)  is  adopting  as  final 
an  interim  nile  that  levoked  tht;  section 
i)f  its  interim  regulations  that 
established  the  0PM  Reviow  Panel  (5 
CFR  Part  731,  subpart  E).  and  is.sued  a 
new  subpart  E  that  spells  out 
p.'-ocedures  for  appealing  adverse 
suitability  determinations  to  the  Merit 
Systems  Protection  Board. 
EFFECTIVE  DATE:  October  17,  I'UM. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Lafferty,  Deputy  Associate 
Director  for  Inve.stigalions.  (2n2)  37H- 
3800. 

SUPPLEMENTARY  INFORMATION:  On 
September  16, 1994,  OPM  published  an 
iiiterini  rule  announcing  its  derision  to 
revoke  the  s^tion  of  its  interim 
regulations  establishing  the  OPM 
Review  Panel,  thereby  abolishing  tiie 
Review  Panel,  and  promulgating  new 
regulations  that  proviile  individuals  thi- 
opportunity  to  appeal  adverse 
suitability  determinations  to  the  Meril 
.Systems  Protection  Board  (59  FR  47527. 
September  16,  1994).  OPM  received  no 
c  omments  in  response  to  this  notice. 

KU  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Bud);et  in 
.H I ordance  with  EO  12Rr.() 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impa<1  on 


a  snb'itiintinl  number  of  sniall  entities 
because  they  relate  to  internal  personnel 
matters  within  the  r-oder.-il  Government 

List  of  Subjet  ts  in  5  CFR  Pail  7:n 

A'iniinistrative  pr.ictice  and 
p.-itcedure,  Hovernment  emp!r<\cos. 

Accordingly.  und(;raiithoiity  of  S 
I!  S:C.  3101,  the  interim  rule  amending 
.')  CFR  Part  731  published  on  Stptembei 
Hi.  1904  (59  FR  47527).  is  adopted  as 
final  without  any  ch.uiges. 

Office  of  Personiitil  KUna-^tim'-.iii 

lames  R.  King. 

IJiifL  tor. 

|IR  I)oc.'95-«217  Filed  :<   i'<-05  8  4S  ami 

BILLING  CODE  6325-01 -M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1209 
[FV-92-701FR] 
RIN  0581-AA49 

Mushroom  Promotion,  Research,  and 
Consumer  Information  Order 

AGENCY:  .Agricultural  Marketing  !M,'r\'ice, 

USDA. 

ACTION:  Final  rule;. 

SUMMARY:  The  Department  of 
Agriculture  is  adopting  with  change  as 
a  final  rule  an  inte.rim  final  rule  which 
specified  the  general  rules  and 
regulations  under  the  Mushroom 
Promotion,  Research,  and  Cnnsimie.r 
Information  Order  (Order)  The  interiui 
final  rule  implemented  piuvisiuns  of  tlie 
Order  concerning  the  nomination  and 
appointment  of  members  to  the 
Mushroom  Council;  the  preparation  and 
submission  of  financial  statements;  the 
payment  of  assessments,  including  the 
application  of  late  payment  and  interest 
charges;  the  procedures  for  claiming  an 
exemption  from  assessments;  unil  the 
filing  of  reports 

EFFECTIVE  DATE:  March  14,  l'J9."). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  .Schultz,  Research  and 
Promotion  Branch,  PYuit  and  Vej^etable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
R(K)m  2535-S,  Washington,  D.C.  20090- 
(34.'5fi,  telephone:  (202)  720-5970 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  Mushroom 
Promotion,  Research,  and  Consumer 
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Inform  itifin  Older  \7  CFR  Pad  MVi], 
heieinalier  referred  to  as  the  Order.  Tli. 
Order  is  authorized  by  the  Mushrouui 
Promotion,  Research,  andCon.'unier 
Information  Act  of  1900  [7  U.S.C,  ()101- 
f5ll2j.  hereinafter  referred  to  as  the  Ait 

The  Dep.!!lmehf  of  Agriculture 
IDt^partinont)  is  issuing  this  rule  in 
conform.ince  with  Executive  Ordri 
128fi6. 

This  rule  h:is  been  reviewed  under 
Execati\e  Order  12778.  Civil  juslite 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  1930  of  th.- 
Act  provides  that  nothing  in  the  Act 
may  be  ( onstrued  to  preempt  o,' 
supersede  any  other  program  rei..tii.L,  '.o 
mushroom  promotion,  research, 
consumer  information,  and  indu^My 
information  organized  and  operated 
under  the  United  States  or  any  Sta'e 

The  .V;t  provides  that  administralivi- 
pniceedings  must  be  e.xhausfed  befoie 
parties  may  file  suit  in  court.  Under 
§  1927  of  the  Act,  a  person  sul»je»  t  to  fli.- 
Order  may  file  with  the  Secretary  of 
Agriculture  (Secretary)  a  petition  statil'.^ 
that  the  Order,  any  provision  of  the 
Order,  or  any  obligation  iniposi-d  in 
connection  with  the  Order  is  not  in 
accordance  with  law  and  requesting  ^> 
modification  of  the  Order  or  an 
exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  rulin:^ 
on  tlie  petition,  which  will  be  final  if  in 
accordance  with  the  law.  The  Act 
provides  that  the  district  courts,  of  the 
United  Stafi:s  in  any  district  in  which  .i 
person  who  is  a  petitioner  r»^sides  or 
car.ries  on  business,  are  vested  with 
jurisdiction  to  review  the  rulinj^  on  sui ;. 
perst.n's  petition,  if  a  complaint  for  thai 
purpo.se  is  filed  within  20  days  after  thi' 
date  of  the  entry  of  su<  h  ruling  of  tin- 
-Secretan,. 

Regulatory  Flexibility  Act 

Pursuant  to  n!quin.>menl>  set  fun.'i  m 
the  Regulatorv  Flexibility  Act  I5  U  S.C. 
hOJ  »;t  seq  I  (RFA).  the  Administrator  o! 
the  .Agri<;ultural  Marketing  Ser\i(  e 
(AMS)  has  considered  the  economic- 
impact  of  this  action  on  small  entitiev 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  orde: 
that  small  businesses  will  not  be  t!nd:)!\ 
or  dispropo.'lionateiy  burdened. 

The  most  recent  IJepartmenf  esiin;.ite 
of  nnishroom  growers  in  the  I  'nited 
.Stales  indic.ntes  that  there  are  35S 
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growers.  There  are  approximately  125 
growers  who  fall  under  the  definition  of 
producer  as  defined  in  the  Act  and  are 
subject  to  the  Order.  In  addition,  there 
are  approximately  100  handlers, 
including  producers  who  are  also 
handlers,  and  no  more  than  5  importers 
who  are  subject  to  the  Order. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms,  which  include  mushroom 
handlers  and  importers,  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $5  million. 

While  a  majority  of  the  handlers  and 
importers  who  are  subject  to  the  Order 
are  classified  as  small  entities,  a 
majority  of  the  producers  who  are 
subject  to  the  Order  are  not  so  classified. 

Tnis  action  provides  for  the 
continuance  of  provisions  implemented 
in  an  interim  final  rule.  Generally, 
producers,  first  handlers^and  importers 
will  be  most  affected  by  the  provisions 
on  nominating  members  to  the 
Mushroom  Council  (Council);  paying 
assessments,  including  the  application 
of  late  payment  and  interest  charges; 
claiming  an  exemption  from 
assessments;  and  filing  reports. 

The  nomination  procedures  specified 
in  this  action  relate  to  the  conduct  of 
regional  caucuses  and  mail  balloting. 
Although  there  will  be  economic  costs 
to  persons  participating  in  the 
nomination  process  relative  to 
opportunity  costs,  travel  costs,  and 
postage  costs,  these  costs  will  not  be 
significant  relative  to  the  benefits  to  be 
gained.  These  procedures  provide  an 
opportunity  for  persons  subject  to  the 
Order  to  nominate  individuals  and  to  be 
nominated  as  individuals  to  serve  on 
the  Council  in  an  orderly  and  timely 
manner. 

The  procedures  for  payment  of 
assessments  specified  in  this  action 
relate  to  the  collection  and  remittance  of 
assessments  and  the  application  of  late 
payment  and  interest  charges.  Although 
there  will  be  economic  costs  to  persons 
subject  to  the  Order  relative  to 
opportunity  costs,  assessment  collection 
costs,  and  assessment  remittance  costs, 
these  costs  will  not  be  significant 
relative  to  the  benefits  to  be  gained. 
These  procedures  provide  such  persons 
with  an  equitable  and  practicable 
framework  to  collect  and  remit 
assessments  in  an  orderly  and  timely 
manner. 

The  exemption  procedures  specified 
in  this  action  allow  persons  not  subject 
to  the  Order  to  obtain  an  exemption 
from  paying  assessments  or,  in  the  case 
of  importers,  a  reimbursement  for 


assessments  collected.  Although  there 
will  be  economic  costs  to  persons 
applying  for  such  exemption  or 
reimbursement  relative  to  opportunity 
costs  and  postage  costs,  these  costs  will 
not  be  significant  relative  to  the  benefits 
to  be  gained.  These  procedures  provide 
such  persons  with  a  practicable  means 
of  obtaining  exemptions  or 
reimbursements  in  an  orderly  and 
timely  manner. 

The  filing  of  reports  by  persons 
subject  to  the  Order  is  required  by  the 
Act.  The  economic  costs  to  persons 
filing  these  reports  has  been  reduced  to 
a  minimum  and,  consequently,  these 
costs  will  not  be  significant  relative  to 
the  potential  benefits  to  be  gained. 
These  filings  are  necessary  for  the 
effective  and  efficient  administration  of 
the  program. 

Accordingly,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  this  action 
regarding  a  nominee  background 
statement  form,  a  first  handler's  report, 
an  exemption  application,  and  cm 
importer  reimbursement  application 
have  been  approved  by  the  OMB.  The 
first  handler's  report,  the  exemption 
application,  and  the  importer 
reimbursement  application  are  assigned 
OMB  control  number  0581-0093.  The 
nominee  background  statement  form  is 
assigned  OMB  control  number  0505- 
0001. 

Background 

On  January  8,  1993.  the  Order  became 
effective.  Thn  Order  authorizes  the 
development  of  a  nationally  coordinated 
program  of  promotion,  research, 
consumer  information,  and  industry 
information  designed  to  strengthen  the 
mushroom  industry's  position  in  the 
fresh  market;  maintain  and  expand 
existing  markets  and  uses  for  fresh 
mushrooms;  and  develop  new  markets 
and  uses  for  fresh  mushrooms.  The 
Order  is  administered  by  the  Council 
whose  members  were  appointed  by  the 
Secretary  in  June  1993. 

An  interim  final  rule  was  published 
in  the  Februarj'  11,  1993,  issue  of  the 
Federal  Register.  The  rule  provided 
rules  and  regulations  that  were  needed 
to  implement  provisions  of  the  Order 
concerning  the  nomination  and 
appointment  of  members  to  the  Council; 
the  preparation  and  submission  of 
financial  statements;  the  payment  of 


assessments,  including  the  application 
of  late  payment  and  interest  charges;  the 
procedures  for  claiming  an  exemption 
from  assessments;  and  the  filing  of 
reports. 

The  interim  final  rule  provided  that 
interested  persons  could  file  written 
comments  through  May  12, 1993.  No 
written  comments  were  received. 

One  change  is  made  to  the  rule  by  the 
Department  for  the  purpose  of 
conforming  to  industry  practice. 

This  change  to  §  1209.260  of  the  rule 
is  made  to  conform  with  the  industry's 
practice  of  using  a  producer's  tax 
identification  number  rather  than  farm 
identification  number  for  reporting 
purposes.  Therefore,  a  first  handler  will 
be  required  to  provide  the  tax 
identification  number,  rather  than  the 
farm  identification  number,  of  each 
producer  with  whom  the  first  handler 
has  dealt  with  during  the  reporting 
period. 

It  is  found  that  the  rules  and 
regulations,  as  set  forth  in  the  February 
11  interim  final  rule  and  adopted  with 
change  by  this  final  rule,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  the  provisions  of  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  continues  in 
effect  rules  and  regulations  which  were 
previously  implemented  on  an  interim 
basis,  except  for  one  change  to  conform 
to  industry  practice;  (2)  producers,  first 
handlers,  and  importers  are  already 
aware  of  this  action  and  will  not  need 
any  additional  time  to  comply  with  it; 
and  (3)  no  useful  purpose  will  be  served 
by  a  delay  of  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  1 209 

Administrative  practice  and 
procedure.  Advertising.  Agricuhr.ral 
research.  Marketing  agreements. 
Mushrooms,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  1209  which  was 
published  at  58  FR  8194  on  February  11. 
1993.  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH,  AND 
CONSUMER  INFORMATION  ORDER 

1.  The  authority  citation  for  Part  1209 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6101-6112. 

§1209.260    [Amended] 

2.  Section  1209.260  is  amended  by 
removing  the  word  "farm"  and  adding 
in  its  place  "tax". 


t)iile«J:  .Man;h  8.  1<»'J.*.. 
I'alriria  Jensen, 

Actiii)^  Assiitant  Secretary,  \Uii  kiting  onj 
lii'^ultitor}' Progmnii. 
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BILLING  CODE  U1IM)2-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50,  55,  and  73 
RIN3150-AF18 

Reduction  of  Reporting  Requirements 
Imposed  on  NRC  Licensees 

AGENCY:  Nuilcir  Kr>;!il;i!(.r\ 
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SUMMARY:  The  Nucle.ir  Regujali.ry 
t^oiiunission  (NRC)  is  iimendii!};  if.s 
f''j;iii.jti()ris  to  reduci;  leportinf- 
i('tjiiir»>ments  currrntly  imposed  <ii) 
wiitiT-coolcd  nuclear  power  roHtrtor. 
r.^.'ienn.h  and  test  realtor,  ami  iiuf  lear 
iiiiitcriul  litensees.  This  rule  retiutes  thi- 
.  n.^iii.ilory  burden  on  NRC  licensees: 
.md  parlially  implenifiits  a  re(i-nt  NRC 
iiiiti.itive  to  revise  or  eliniiniite 
liiiplicdiive  or  unnct:c!ssar\  repr);iiiig 
ntiiiirenieiits.  The  amendments  wilJ: 
i.liniinale  the  current  ri'(}uirf;nient  for 
lii  I  nsees  to  submit  summary  reports  of 
«  oiilaiiuneiit  leakage  riite  tests  to  the 
M<(:  (10  CFR  Part  50— App.-mli.\  )).  but 
pnjserve  the  requirerneiits  in  *><!)  .')(1.72 
;iii(l  .">(). 73  under  which  lici-nsi^  s 
<  ii'Ti'ntly  report  any  instances  ol  le.ik.iyie 
exi  fiuling  authorized  lir.iits  in  llic 
li-i  liiiical  specifications  of  ihf  lie  euse; 
revi.se  10  CFR  55.25  I(j  refer  li(.e;i.sees  lo 
ii  Similar  repotting  requirement  in  10 
C:FR  50.74(t.)  and. require  notification  of 
cjp'iiitor  incapacity  only  in  casf  tif 
)ieriiianont  disability  or  illness:  ami 
iliiiiinjte  the  requirement  fo:  qii.irtrrlv 
submittal  of  safeguards  event  logs 
presently  contained  in  Id  t.TR 
7:i.71(f)(2)  and  Appendi.x  V,  to  l',:i!  7;i. 
EFFfCTlVE  DATE:  April  1.3,  lUft.". 
FOn  FUf^Tt-ER  INFORMATION  CON'TACT: 
.Naiein  S.  Tanious.  Ulfi.-.e  of  Nuclc.ir 
Rf;-;ii!,'.!(jry  Research,  U.S.  Nui  li-ar 
Keqiiiatnry  Commission,  Washingion, 
Df:  20555.  Telephenf  [Mn]  41. '".-!. lO:? 

SUPPLEMENTARY  INFORMATION: 

Baf  kt>r(>und 

On  Janu;u-y  7.  1<)94, 1  lie  K\fi  uti\e 
iJiiertor  for  Operations  (EDO;  sent  to 
the  Commission  .SECY-94-00.1.  "Pla:i 
for  Implementing  Regulatory  Review 
(.roup  Recommendations."  The 
('tuniiiission  approved  these 
rHroinniendatio.'is  for  rvdur  injj 
repulalory  burden  on  its  lirensivs    This 


final  rule  is  one  of  several  rtdeniakings 
and  other  regulatory  actions  curn^ntlv 
being  developed  by  the  NRC  staff  to  ' 
implement  the  Regulatory  Review 
Group  recommendations  to  eliminate 
duplicative  or  unneces.sary  reporting 
requirements.  The  NRC  believes  that 
this  action  will  reduce  the  regulatory 
burden  on  NRC  licensees  without 
i:ausing  adverse  effects  on  the  protection 
of  public  health  and  safefv. 

On  November  2,  1994  (59  FR  .■)484:0. 
the  NRC  published  the  notice  of 
jiroposed  rulemaking  that  redun-s 
reporting  requirements  on  licenseijs 
under  Parts  50,  55.  and  73.  SpeLiri(.ally. 
the  proposed  amendments  were 
intended  to:  (1)  Eliminate  the  current 
requirement  for  licensees  to  submit 
summary  reports  of  containment  leakage 
rate  tests  to  the  NRC  (10  CFR  part  50— 
appendix  J),  but  preser%e  the 
requirements  in  §§50.72  and  50.73 
under  which  licensees  currently  report 
any  instances  of  leakage  exceeding 
authorized  limits  in  the  technical 
specifications  of  the  license:  (2)  revise 
10  CFR  55.25  lo  refer  licensees  to  a 
similar  reporting  requirement  in  10  CFR 
50.74(c)  and  require  rotification  of 
operator  incapacity  only  in  case  of 
permanent  disability  or  illness;  and  (3) 
elimuiate  the  requirement  for  quarterlv 
submittal  of  safeguards  event  Io>;s 
presently  contained  in  10  CFR 
73.71(c)(2)  and  Appendi.\  G  to  Part  73. 
The  public  comment  period  e.xpired 
Deceiiiber  19,  1994. 

Analysis  of  Public  Ccimmenis  on  the 
Proposed  Rule 

The  NRC  received  sever,  comnirnts: 
one  fiom  Nuclear  Energy  Institute  (NEI). 
an  organization  that  repie.scnts  the 
nuclear  power  industry,  five  from  the 
nuclear  power  industry,  und  one  from 
Ohio  Citizens  for  Responsible  Energy. 
Inc.  (OCRE).  The  comments  from  NEI 
and  the  nuclear  power  industry  are 
supportive  of  the  proposed  rule  to 
reduce  the  reporting  rc(juirements. 
OCRE  opposes  the  proposed  rule. 
However,  all  comnientfrs  hc!;eve  that 
elimination  of  these  reports  will  not 
adversely  impact  public  health  and 
safety.  The  following  section  addresses 
the  public  comments  received  and 
provides  NRCs  response  to  them. 

Of  the  six  conmients  re(;feived  whit  h 
favor  the  proposed  rule,  .several  of  those 
endorsing  the  rule  pointed  out  fhr.t  the 
proposed  changes  eliminate 
unnecessary  or  redundant  nHjuircments 
and  conserve  both  NRC  and  licensee 
resourres.  Two  of  the  com.menters  felt 
that  the  NRC  should  assess  addititm.-?! 
reporting  requirements  to  determine 
whether  they  can  be  eliminated  or 
reduced  in  frequency.  As  iliscussed  in 


the  backgromid  section  of  this 
nilemaking,  the  NRC  has  underw.iv 
several  regulatory  activities  to 
implement  the  Regulatory  Review 
Croup's  iiM.ommendations  to  oliinina!!' 
duplicalivi;  or  unnecessary  reportinc; 
requinimenls.  This  rulemaking  is 
limited  lo  the  requirements  set  out  in 
the  projxised  rulemaking. 

IJcensens  do  not  Need  to  Assnnhh-  liic 
Siimm(ir\'  H^port 

One  (  om:nenler  from  the  nudi^ar 
power  industry  .states  that  the 
requirement  to  generate  but  not  subimi 
a  summary  report  for  the  containment 
leakage  tests  provides  no  additional 
benefit  and  is  an  unnecessary  burden 
since  the  sunmiury  report  conl.iins  tinu, 
readily  available  from  other  sourct-s 
The  commenter  suggests  that  the 
requirement  to  generate  the  sunim.Trx- 
report  be  eliminated. 

Th«;  NRC  disagree.s  The  NRC  U-iiev.;s 
that  the  results  of  containment  leakage 
tests,  the  licensee  analysis  verifying  the 
acieptahility  of  the  results,  as  well  as 
any  necessary  interpretations  of  thi' 
results,  is  necessary  information  whit  h 
might  not  be  documented  absi-nt  this 
docur.ient.ition  requiiement. 
Furthermore,  the  assemblv  of  a 
summary  report  wil!  provide  airess  b\ 
NRC  inspectors  and  auditors  to  this 
in  formal  ion  in  a  more  timely  fjishion 

l'ul>lic  Pui-li(  ipatjon  in  the  \'liC 
lift>ulatary  Process  Will  Diminish 

OCRE  opposes  the  proposed  rule 
because  it  believes  that  adoption  of  the 
rule  will  diminish  the  public's  acce.ss  to 
information.  OCRE  states  that  the 
public's  health  and  safety  is  not  the  onh 
factor  to  consider  when  NRC  proposes 
lo  eliminate  some  licensee  reports 
Access  to  Ih'ese  reports.  OCRE  stales,  is 
vita!  for  efft'ctive  public  participation  in 
the  reeulaforv  process. 

To  tnat  end.  OCRE  has  filed  a  petition 
for  rulemaking  with  the  NRC  (59  FR 
3030H,  June  13.  1994).  The  purpose  of 
the  petition  is  to  establish  public  rij;!:t- 
to-know  provisions  which  would  i';i.-::ii- 
public  ac(  fiss  to  licensee-held 
iiiformalion. 

In  each  case  where  the  NRC  r.or.siders 
••liminating  a  reporting  requiremei-.r.  thi- 
NKC  first  considers  the  public  health 
and  safrly  impact  of  the  proposed 
I'limination.  if  there  is  no  direct  imjj.-i! ! 
on  public  health  and  safety,  the  NKC 
also  considers  the  reduced 
administrative  hurdeq  on  the  lii  rr.M'« 
and  the  extent  to  which  the  prnposed 
elimination  will  deprive  the  public  of 
important  he.dth  and  safety  infornialiin. 
0(;RE's  comrnents  have  raistulihe 
generic  issue  of  the  incremental  .uid 
f  iimulative  effect  of  this  and  siiiiil.r 
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rulemakings  in  depriving  the  public  of 
access  to  licensee  information  that  was 
previously  available  from  the  NRC.  In 
that  regard.  OCRE  has  directly  presented 
this  issue  to  the  Commission  through  its 
petition  for  rulemaking  referenced 
above  and  the  NRC  finds  that  this 
generic  issue  is  better  addressed  in  the 
context  of  that  petition,  rather  than  in 
individual  rulemakings  such  as  this  one. 
The  NRC  also  finds  that  the  effect  of  this 
rulemaking  will  be  to  reduce  the 
administrative  burden  on  licensees  and 
that  the  loss  of  the  information  in  this 
particular  case  will  not  adversely  affect 
the  public  interest  in  access  to 
information  regarding  adequate 
protection  of  the  public  health  and 
safety. 

Having  considered  all  comments 
received  and  other  input,  the  NRC  has 
determined  that  the  following  final  rule 
should  be  promulgated. 

Written  Reports 

This  final  rule  would  not  require 
additional  written  reports.  On  the 
contrary,  under  this  final  rule,  reporting 
will  be  reduced  for  all  licensees  under 
.10  CFR  Parts  50.  55,  and  73. 

Criminal  Penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
relating  to  willful  violations  of 
requirements  notice  is  hereby  given  that 
these  amendments  are  being  adopted 
and  promulgated  pursuant  to  Sections 
161b.  161i.  or  161o  of  the  Act. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  the  categorical  exclusion  10  CFR 
51.22(c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.).  These 
requirements  were  approved  by  the 
Office  of  Milnagcment  and  Budget, 
approval  numbers  3150-0011.-0018, 
and  -0002. 

Because  the  rule  will  relax  existing 
information  collection  requirements,  the 
annual  public  burden  for  this  collection 
of  information  is  expected  to  be  reduced 
by  approximately  20  hours  per  licensee. 
This  reduction  includes  the  time 
required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 


the  collection  of  information.  Send 
comments  regarding  the  estimated 
burden  reduction  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001;  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202. 
(3150-0011,  -0018,  -0002),  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory-  analysis  on  this  final  rule. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  Commission 
requested  public  comment  on  the  draft 
regulatory  analysis,  but  no  comments 
were  received.  Therefore,  no  changes  to 
the  draft  regulatory  analysis  have  been 
made.  The  draft  regulatory  analysis  is 
adopted  as  the  final  regulatory  analysis 
without  change.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room^  2120  L  Street ' 
NW.  (Lower  Level).  Washington.  DC. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  (5  U.S.C. 
605(b)),  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
affects  the  nuclear  power  reactors, 
research  and  test  reactors,  and  some 
material  licensees.  The  companies  and 
organizations  that  own  these  plants  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  of  the  size 
standards  established  by  the  NRC  (56  FR 
56671;  November  6.  1991). 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  nile.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  because  these 
amendments  'lo  not  involve  any 
provisions  which  would  impose  backfits 
on  licensees  as  defined  in  §  50.109(a)(1). 
In  addition,  information  collection  and 
reporting  requirements  are  not  subject  to 
the  backfit  rule. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 


10  CFR  Part  55 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export,  Import. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  10  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  Sees.  102,  103.  104,  105,  161. 
182,  183.  186,  189.  68  Stat.  936.  937,  938. 
948,  953,  954,  955.  956,  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C. 
2132.  2133,  2134,  2135,  2201,  2232,  2233, 
2236.  2239,  2282);  sees.  201,  as  amended, 
202.  206.  88  Stat.  1242.  as  amended,  1244, 
1246  (42  U.S.C.  5841.  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  as  amended  by 
Pub.  L.  102^86,  sec.  2902,  106  Stat  3123.  (42 
U.S.C.  5851).  Section  50.10  also  issued  under 
sees.  101,  185.  68  Stat.  936,  955,  as  amended 
(42  U.S.C.  2131,  2235):  sec.  102,  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  see.  108.  68  Stat.  939.  as  amended  (42 
U.S.C.  2138).  Sections  50.23,  50.35,  50.55. 
and  50.56  also  issued  under  sec.  185,  68  Stat. 
955  (42  U.S.C.  2235).  Sections  50.33a,  50.55a 
and  Appendix  Qalso  issued  under  sec.  102. 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91.  and  50.92  also  issued 
under  Pub.  L.  97-415.  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80  -  50.81  also  issued  under  sec. 
184,  68  Stat.  954.  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  Stat.  955  (42  U.S.C  2237). 

2.  In  10  CFR  50.74,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  50.74    Notification  of  change  In  operator 
or  senior  operator  status. 

*         •         •         *         * 

(c)  Permanent  disability  or  illness  as, 
described  in  §  55.25  of  this  chapter. 

3.  In  10  CFR  Part  50  Appendix  J, 
Section  HI,  paragraphs  A.l.(a).  (b),  and 
(d):  Section  IV.  paragraph  A.,  and 
Section  V.  paragraphs  A.  and  B..  are 
revised  to  read  as  follows: 

Appendix  J  to  Part  50— Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors 


III.  Leakage  Testing  Requirements 
*         •         •         •         »         » 

A.  Type  A  tesl-l.  Pretest  requirements,  (a) 
Containment  inspection  in  accordance  with 
V.  A.  shall  be  performed  as  a  prerequisite  to 
the  performance  of  Type  A  tests.  During  the 
period  between  the  initiation  of  the 
containment  inspection  and  the  porformimce 
of  the  Type  A  lest,  no  repairs  or  adjustments 
shall  be  made  so  that  the  containment  can  be 
tested  in  as  close  to  the  "as  is"  condition  as 
practical.  During  the  period  between  the 
completion  of  one  Type  A  test  and  the 
initiation  of  the  containment  inspe(  lion  for 
the  subsequent  Type  A  test,  repairs  or 
adjustments  shall  be  made  to  components 
whose  leakage  exceeds  that  specified  in  the 
technical  specification  as  soon  as  practical 
after  identification.  If  during  a  Type  A  test, 
including  the  supplemental  test  specified  in 
III. A. 3. (b),  potentially  excessive  leakage  paths 
are  identified  which  will  interfere  with 
satisfaclor}'  completion  of  the  test,  or  which 
result  in  the  Type  A  test  not  meeting  the 
acceptance  criteria  III. A. 4. (b)  or  III. A. 5. (b). 
the  Type  A  lest  shall  be  terminated  and  the 
leakage  through  such  paths  shall  be 
measured  using  local  leakage  testing 
methods.  Repairs  and/or  adjustments  to 
equipment  shall  be  made  and  Type  A  lest 
performed.  The  corrective  action  taken  and 
the  change  in  leakage  rate  determined  from 
the  tests  and  overall  integrated  leakage 
determined  from  local  leak  and  Type  A  tests 
shall  be  included  in  the  summary  report 
required  by  V.B. 

(b)  Closure  of  containment  isolation  valves 
for  the  Type  A  test  shall  be  accomplished  by 
normal  operation  and  without  any 
preliminary  exercising  or  adjustments  (e.g., 
no  tightening  of  valve  after  closure  by  valve 
motor).  Repairs  of  maloperating  or  leaking 
valves  shall  be  made  as  necessary. 
Information  on  any  valve  closure 
malfunction  or  valve  leakage  that  require 
corrective  action  before  the  test,  shall  be 
included  in  the  summarv  report  required  bv 
V.B. 
»         •         •         •         • 

(d)  Those  portions  of  the  fluid  systems  that 
are  part  of  the  reactor  coolant  pressure 
boundary  and  are  open  directly  to  the 
containment  atmosphere  under  post-accident 
conditions  and  become  an  extension  of  the 
boundary  of  the  containment  shall  be  opened 
or  vented  to  the  containment  atmosphere 
prior  to  and  during  the  test.  Portions  of 
closed  systems  inside  containment  that 
peneUdle  containment  and  rupture  as  a  result 
of  a  loss  of  coolant  accident  shall  be  vented 
to  the  containment  atmosphere.  All  vented 
systems  shall  be  drained  of  water  or  other 
Huids  lo  the  extent  necessary  to  assure 
exposure  of  the  system  containment  isolation 
valves  to  containment  air  test  pressure  and  to 
assure  they  will  be  subjected  to  the  post 
accident  differential  pressure.  Systems  that 
are  required  lo  maintain  the  plant  in  a  safe 
condition  during  Ihe  test  shall  be  operable  in 
their  normal  mode,  and  need  not  be  vented. 
Systems  that  are  normally  filled  with  water 
and  operating  under  post-accident 
conditions,  such  as  the  containment  heal 
removal  system,  need  not !»  vented. 
However,  the  containment  isolation  v.ilves  in 
the  systems  defined  in  ni.A.l.(d)  sh.iHIx' 


tested  in  accordance  with  Ill.C.  The 
measured  leakage  rale  from  these  tests  shall 
be  included  in  the  summarv  report  required 
bv  V.B. 


IV.  Special  Testing  Requirements 

A.  Containment  modification.  Any  major 
modification,  replacement  of  a  component 
which  is  part  of  the  primary  reac  tor 
containment  boundary,  or  resealing  a  seal- 
welded  door,  performed  after  the 
preoperational  leakage  rate  lest  shall  bn 
followed  by  either  a  Type  A.  Type  B.  or  Type 
C  lest,  as  applicable  for  the  area  affected  by 
the  modification.  The  measured  leakage  from 
this  lest  shall  be  included  in  the  summary 
report  required  bv  V.B.  The  arc  epiance 
criteria  of  in.A.5.'(b),  III.B.3.,  or  I11.C.3..  as 
appropriate,  shall  be  met.  Minor 
modifications,  replacements,  or  resealing  of 
seal-welded  doors,  performed  directiv  prior 
to  the  conduct  of  a  scheduled  TyjJe  A  lest  do 
not  require  a  separate  lest. 
•         *         *         *         » 

V.  Inspection  and  Reporting  of  Tests 

A.  Containment  insp>ection.  A  general 
inspection  of  the  accessible  interior  and 
exterior  surfaces  of  Ihe  containment 
structures  and  components  shall  be 
performed  prior  lo  any  Type  A  test  to 
uncover  any  evidence  of  structural 
deterioration  which  may  affect  either  the 
containment  structural  integritv  or  leak- 
tightness.  If  there  is  evidence  of  structural 
deterioration.  Type  A  tests  shall  not  be 
performed  until  corrective  action  is  taken  in 
accordance  with  repair  procedures,  non 
destructive  examinations,  and  tests  as 
specified  in  the  applicable  code  spet  ified  in 
§  50.55a  at  the  commencement  of  repair 
work.  Such  structural  deterioration  and 
corrective  actions  taken  shall  be  included  in 
the  summary  report  required  by  V.B. 

B.  Recordkeeping  of  test  results  1.  The 
preoperational  and  periodic  tests  must  be 
documented  in  a  readily  available  summary 
report  that  will  be  made  available  for 
inspection,  upon  request,  at  the  nuclear 
power  plant.  The  summary  report  shall 
include  a  schematic  arrangement  of  the 
leakage  rate  measurement  system,  the 
instnmientation  used,  the  supplemental  test 
method,  and  the  test  program  selected  as 
applicable  to  the  preoperational  le:5t,  and  all 
the  subsequent  periodic  tests.  The  report 
shall  contain  an  analysis  and  interpretation 
of  the  leakage  rate  test  data  for  the  T\  pe  A 
lest  results  to  the  extent  necessary  lo 
demonstrate  the  acceptability  of  Ihe 
containment's  leakage  rale  in  meeting 
acceptance  criteria. 

2.  For  each  periodic  lest,  leakage  lest 
results  from  Type  A.  B,  and  C  tests  shall  be 
included  in  the  summan,-  report.  The 
summary'  repwrt  shall  contain  an  analysis  and 
interpretation  of  the  Type  A  lest  results  and 
a  summary  analysis  of  periodic  Type  B  and 
Type  C  tests  that  were  performed  since  the 
last  type  A  test.  Leakage  lest  results  from  type 
A.  B,  and  C  tests  that  failed  to  meet  the 
acceptance  criteria  of  III. A. 5(b),  UI.B.3.  and 
III.C.3,  respectively,  shall  Ix?  im  liidi-d  in  a 
separate  accompanying  summary  rHjjort  that 
includes  an  analysis  and  inlprpri-iaiion  of  the 


test  data,  the  least  squares  fit  analysis  ol  iln- 
lest  data,  the  instrumentation  error  .itiuh  sis. 
and  the  structural  conditions  of  the 
containment  or  components,  ifany,  whn  h 
contributed  lo  the  failure  in  meeting  the 
acceptance  criteria.  Results  and  analvses  ol 
Ihe  supplemental  verification  lest  eniplox  wi 
10  demonstrate  the  validity  of  Ihe  leakag.-  r.i!.- 
lest  measurements  shall  also  be  im  hidi-d 

PART  55-OPERATORS'  LICENSES 

4.  The  authority  citation  for  10  (1  R 
Part  55  continues  to  read  as  follows: 

.\ulhority:  Sees.  107,  161.  182.  68  S:.,\ 
039.  948.  953  ,  as  amended,  sec.  2.34.  Hi  Su\. 
444.  as  amended  (42  U.S.C.  2137.  2201.  Jji:' 
2282);  sees.  201,  as  amended,  202.  88  .S;,.! 
1242.  as  amended,  1244  (42  U.S.C.  5H41 
5842). 

Sections  55.41.  55.43,  55.45.  and  '>'>  VI  .ijso 
issued  under  sec.  306.  Pub.  L.  97— »2t.  'M. 
Slat  2262  (42  U.S.C.  10226).  Section  ilj  (.1 
also  issued  under  sees.  186,  187.  6H  .St.it  Ti') 
(42  use.  2236,  2237). 

5.  10  CFR  55.25  is  revised  to  riMii  .is 
follows: 

§  55.25    Incapacitation  because  ol 
disability  or  illness. 

If.  during  the  term  of  the  lir.enM-.  the 
licensee  develops  a  permanent  physu  id 
or  mental  condition  that  causes  the 
licensee  to  fail  to  meet  the  requin-nxMiK 
of  §55.21  ofthis  part,  the  facilitv 
licensee  shall  notify  the  Commission, 
within  30  days  of  learning  of  the 
diagnosis,  in  accordance  with  §  50  74((  ). 
For  conditions  for  which  a  conditioii.il 
license  (as  described  in  §  55.33(b)  of  this 
part)  is  requested,  the  facility  licensee 
shall  provide  medical  certification  on 
Form  ,\RC  396  to  the  Commission  (hs 
described  in  §  55.23  ofthis  part). 

PART  7a-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

6.  The  authority  citation  for  10  CIR 
Part  73  continues  to  read  as  follows; 

Authority:  Sees.  53,  161,  68  Stat  930,  94H. 
as  amended,  sec.  147,  94  Slat.  780  (42  I   S C 
2073.  2167,  2201);  see.  201.  as  amended.  204 
88  Slat.  1242.  as  amended,  1245  Sec.  1701 
106  Stat.  2951,  2952.  2953  (42  U.S.C.  .1841. 
5844.  2297f). 

Section  73.1  also  issued  under  sci  s.  i:i.i. 
141.  Pub.  L  97-425.  96  Slat.  2232.  2241  (42 
use.  10155,  10161).  Section  73.37|f)  also 
issued  under  sec.  301,  Pub.  L.  96-295.  94 
Slat.  789  (42  U.S.C.  5841  note)  See  lion  71  ',7 
is  issued  under  sec.  606.  Pub.  L  99-399.  KHI 
Slat.  876  (42  U.S.C.  2169). 

7.  Section  73.71.  paragraph  (r)(2)  is 
deleted,  paragraph  (c)(1)  is  redesignalcil 
as  paragraph  (c).  and  paragraph  (d)  is 
revised  to  read  as  follows- 

§  73,71    Reporting  of  safeguards  events. 

*         «         *         •         • 

(d)  Each  licensee  shall  submit  lo  lh<- 
Commission  the  30-day  written  reports 


UMI 
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required  under  the  provisions  of  this 
section  that  are  of  a  quality  which  will 
permit  legible  reproduction  and 
processing.  If  the  facility  is  subject  to 
§  50.73  of  this  chapter,  the  licensee  shall 
prepare  the  written  report  on  NRC  Form 
366.  If  the  facility  is  not  subject  to 
§  50.73  of  this  chapter,  the  licensee  shall 
not  use  this  form  but  shall  prepare  the 
written  report  in  letter  format.  The 
report  must  include  sufficient 
information  for  NRC  analysis  and 
evaluation. 

•  •        •        •        • 

8.  In  10  CFR  Part  73,  Appendix  G.  the 
title  of  Section  II.  is  revised  to  read  as 
follows: 

Appendix  G  to  Part  73— Reportable 
Safeguards  Events 

•  •        •        •       • 

II.  Events  to  be  recorded  within  24 
hours  of  discovery  in  the  safeguards 
event  log. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Conunission. 
lames  M.  Taylor, 
Executive  Director  for  Operations. 
|FR  Doc.  95-6210  Filed  3-13-95.  8:45  am) 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-123-AD;  Amendment 
39-9172:  AO  95-06-02] 

Airworttiiness  Directives;  Boeing 
Model  747  Series  Airplanes,  Excluding 
Airplanes  Equipped  With  Pratt  & 
Whitney  PW4000  and  General  Electric 
CF&-60C2  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
replacement  of  certain  fuse  pins  on  the 
upper  link  of  the  inboard  and  outboard 
struts.  This  AD  would  also  require 
inspections  to  detect  corrosion  or  cracks 
of  certain  fuse  pins,  and  replacement,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  cracked  or  corroded  fuse 
pins  on  the  upper  link  of  the  inboard 
and  outboard  struts,  which  could  result 
in  fracturing  of  the  pins.  The  actions 
•>(i<'cified  by  this  AD  are  intended  to 
l>r('vcnt  failure  of  the  strut  and 


separation  of  an  engine  h-ora  the 

airplane  due  to  fracturing  of  the  fuse 

pins. 

DATES:  Effective  April  13.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  13. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
£rom  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
November  10, 1994  (59  FR  56008).  That 
action  proposed  to  require  replacement 
of  bottle  bore  style  fuse  pins,  installed 
in  the  forward  position  of  the  upper  link 
on  the  inboard  and  outboard  struts,  with 
cither  third  generation  fuse  pins  or  new 
bulkhead  style  pins.  That  action  also 
proposed  to  require  repetitive  detailed 
visual  insf)ections  to  detect  corrosion  of 
bulkhead  style  fuse  pins;  magnetic 
particle  inspections  to  detect  cracks  in 
those  pins;  and  replacement  of  any 
corroded  or  cracked  bulkhead  style  fuse . 
pin  with  a  third  generation  fuse  pin  or 
with  a  new  bulkhead  style  pin. 
Installation  of  a  third  generation  fuse 
pin.  if  accomplished,  would  constitute 
terminating  action  for  the  inspection 
requirements  of  the  proposed  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


There  are  approximately  869  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  147  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  122  work 
hours  per  airplane  to  accomplish  the 
replacement  of  fuse  pins  with  bulkhead 
style  pins,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  on 
U.S.  operators  who  replace  fuse  pins 
with  bulkhead  style  pins  is  estimated  to 
be  $7,320  per  airplane. 

It  will  taKe  approximately  140  work 
hours  per  airplane  to  accomplish  the 
replacement  of  fuse  pins  with  third 
generation  pins.  The  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  on  U.S. 
operators  who  replace  fuse  pins  with 
third  generation  pins  is  estimated  to  be 
$8,400  per  airplane. 

It  will  take  approximately  1.5  work 
hours  per  airplane  to  accomplish  the 
inspections  (in  addition  to  the  work 
hours  necessary  for  fuse  pin 
replacement).  The  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  on  U.S. 
operators  for  the  required  inspections  is 
estimated  to  be  $90  per  airplane  per 
inspection. 

The  cost  of  required  replacement 
parts  will  vary  from  airplane  to  airplane, 
depending  upon  the  current  airplane 
configuration. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  inspection  and 
replacement  actions  were  to  bt- 
conducted  as  "stand  alone"  actions. 
However,  in  actual  practice,  these 
actions,  for  the  most  part,  would  be 
accomplished  coincidcntally  or  in 
combination  with  normally  sr  i-eduled 
airplane  inspections  and  othor 
maintenance  program  tasks.  Tiiu-efore. 
the  actual  number  of  necessary 
additional  work  hours  would  be 
minimal  in  many  instances. 
Additionally,  any  costs  associattd  with 
special  airplane  scheduling  would  be 
minimal. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 


However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomphshed  for  this  AD.  As  a 
matter  of  law.  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
.■\D.  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  fs  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  finil  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  ainvorthiness 
directive: 

95-06-02    Boeing:  Amendment  39-9172. 
Docket  94-NM-123-AD. 

Applicability.  Model  747  series  airplanes, 
line  numbers  1  through  967  inclusive,  and 
969  through  922  inclusive;  excluding 
airplanes  equipped  with  Pratt  &  Whitney 
PVV4000  or  General  Electric  CF6-80C2  series 
engines;  certificated  in  any  category 

Note  1:  This  AD  does  not  require  that  the 
actions  be  accomplished  on  the  struts  of 
airplanes  having  straight  bore  fuse  pins 
(installed  on  Model  747  series  airplanes 
equipped  with  Pratt  &  Whitney  PW4000  or 
General  ElecU-ic  CF6-80C2  series  engines)  or 
15-5  corrosion  resistant  steel  (third 
generation)  fuse  pins. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and  loss  of 
an  engine  due  to  corrosion  or  cracking  of  the 
fuse  pins,  accomplish  the  following: 

(a)  For  airplanes  having  bottle  bore  style 
fuse  pins  in  the  forward  position  on  the 
upper  link:  Replace  any  bottle  bore  style  fuse 
pin  with  a  new  bulkhead  style  fuse  pin  in  the 
forward  position,  or  with  15-5  corrosion 
resistant  steel  (third  generation)  fuse  pins  in 
the  forward  position,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166, 
dated  April  28.  1994.  at  the  later  of  the  limes 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 

(1)  Prior  to  the  accumulation  of  5.000 
landings  on  the  fuse  pin,  or  within  5  years 
since  installation  of  the  pin.  whichever 
occurs  first.  Or 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

Note  2:  Third  generation  fuse  pins  a.'e 
installed  in  pairs  (in  the  forward  and  aft 
positions).  Therefore,  replacement  of  an 
individual  upper  link  fuse  pin  in  the  for\vard 
position  with  a  third  generation  pin  also 
would  necessitate  replacement  of  the  pin  in 
the  aft  position. 

Note  3:  The  alert  service  bulletin  rclcrences 
Boeing  Service  Bulletin  747-54-2155,  dated 
September  23. 1993,  as  an  additional  source 
of  service  information  for  replacement  of  the 
fuse  pins  with  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pins.  Installation  of 


these  third  generation  fuse  pins  is  preferred 
over  installation  of  bulkhead  style  fuse  pins. 

(b)  For  airplanes  having  bulkhead  style 
fuse  pins  in  the  forward  position  on  the 
upper  link:  Perform  a  detailed  visual 
inspection  to  detect  corrosion  of  the  pins, 
and  a  magnetic  particle  inspection  to  dcto*  i 
cracks,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2166.  dated  April 
28.  1994.  at  the  later  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  8.000 
landings  on  the  fuse  pin,  or  within  8  years 
since  installation  of  the  pin.  whichever 
occurs  first.  Or 

(2)  Within  12  months  after  the  effect ivi- 
dateof  this  AD. 

(c)  If  no  corrosion  or  crack  is  found  during 
the  inspection  required  by  paragraph  (b)  of 
this  AD.  repeat  the  inspections  thereafter  al 
the  intervals  specified  in  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  as  applicable. 

(1)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (c)(2)  of  this  AD:  Repeat  the 
inspections  at  intervals  not  to  exceed  1  .(MK) 
landings. 

(2)  For  the  outboard  struts  on  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines:  Repeat  the  inspettions 
at  intervals  not  to  exceed  2.000  landings. 

Note  4:  The  outboard  struts  of  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines  are  equipped  with  thick 
wall  "4330  steel"  bulkhead  style  fuse  pins  in 
the  forward  position  of  the  upper  link.  Crack 
propagation  to  critical  length  in  these  thii  k 
wall  pins  is  slower  than  for  pins  installed  on 
the  struts  of  airplanes  equipped  with  engines 
other  than  the  Rolls-Royce  RB211-524G  or 
-524H  series. 

(d)  If  any  corrosion  or  crack  is  found 
during  any  inspection  required  by  this  AD. 
prior  to  further  flight,  replace  the  corroded  or 
cracked  pin  with  either  a  new  bulkhead  <;tyle 
fuse  pin  in  the  forvi-ard  position  of  the  upper 
link,  or  with  15-5  corrosion  resistant  sieiH 
(third  generation)  fuse  pins  in  the  forward 
and  aft  positions  of  the  upper  link,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2166,  dated  April  28.  1<»?»4 

(1)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  Vk'ith  a  new  bulkhead  style  fuse  pin. 
prior  to  the  accumulation  of  8,000  landings 
on  the  new  pin,  or  within  8  years  since 
installation  of  the  new  pin,  whichever  q«(  urs 
first,  perform  a  detailed  visual  inspection  to 
detect  corrosion  of  the  new  pin,  and  a 
magnetic  particle  inspection  to  dete<  I  <  rat  ks 
of  the  new  pin,  in  accordance  with  Bocins 
Alert  Service  Bulletin  747-54A2166.  dnU'il 
April  28,  1994.  Repeat  these  inspections 
thereafter  at  the  interval  specified  in 
paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this  Al).  .<s 
applicable. 

(i)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (d)(l)(ii)  of  this  AD:  Rep«'at  thi- 
inspections  at  intervals  not  to  exceed  1  (MM) 
landings. 

(ii)  For  the  outboard  struts  on  airplunes 
equipped  with  Rolls-Royce  RB211-524(;  or 
-524lt  series  engines:  Repeat  the  insp^  iioi.s 
at  intervals  not  to  exceed  2,000  landings. 

(2)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  with  a  15-5  corrosion  resisi.ini  sir-i-! 
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(third  generation)  fuse  pin,  no  further  action 
is  required  by  this  AD. 

(e)  Installation  of  1&-5  corrosion  resistant 
steel  (third  generation)  fuse  pins  in  the 
forward  and  aft  positions  of  the  upper  link 
on  the  inboard  or  outboard  strut  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Manager,  Seattle 
AGO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  replacement,  inspections,  and 
installation  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166, 
dated  April  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Croup,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700.  Washington. 
DC 

(i)  This  amendment  becomes  effective  on 
April  13, 1995. 

Issued  in  Renton,  Washington,  on  March  3. 
1995. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen/ice. 
IFR  Doc  95-5781  Filed  3-13-95.  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-126-AD;  Amendment 
39-0168;  AD  95-05-01] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-1 00 A, 
-200A,  and  -300A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule.  / 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and 
-300A  series  airplanes,  that  requires 
conducting  closed  loop  tests  to 


determine  the  setting  of  the 
underfrequency  trip  level  on  suspect 
generator  control  units  (GCU).  and 
either  the  correction  of  discrepancies  or 
replacement  of  the  GCU.  This 
amendment  is  prompted  by  several 
malhinctions  of  in-service  GCU's  due  to 
the  effects  of  setting  the  imderfrequency 
trip  level  too  high.  The  actions  specified 
by  this  AD  are  intended  to  correct 
GCU's  that  may  have  the 
underfrequency  level  set  too  high, 
which  could  result  in  the  unwanted 
shut  down  of  an  electrical  generator, 
this  condition  may  lead  to  loss  of  all 
generated  electrical  power  on  the 
airplane  when  other  generator  faults  or 
failures  occiu'. 
DATES:  Effective  April  13. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  13, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Holdings,  Inc., 
Avro  International  Aerospace  Division, 
P.O.  Box  16039.  Dulles  International 
Airport.  Washington.  DC  20041-6039. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATtON  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
ANM-113,  Standardization  Branch, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAe  146-lOOA, 
-200A.  and  -300A  series  airplanes  was 
published  in  the  Federal  Register  on 
November  16.  1994  (59  FR  59179).  That 
action  proposed  to  require  checking  the 
part  and  serial  number  on  the  data  plate 
of  each  GCU  to  identify  discrepant 
units,  and  conducting  closed  loop  tests 
on  affected  GCU's  to  determine  the 
setting  of  the  imderfrequency  trip  level. 
That  action  also  proposed  to  require 
either  adjusting  the  underfrequency  trip 
level  or  replacing  the  discrepant  GCU 
with  a  serviceable  unit,  and  conducting 
post  assembly  testing. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
apphcability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
comphance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,580.  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-05-01     British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division  (Formerly  British 
Aerospace,  pic;  British  Aerospace 
Commercial  Aircraft  Limited): 
Amendment  39-9168.  Docket  94-NM- 
126-AD. 
Applicability:  All  Model  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and  -300A 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 


Comp/jonce:  Required  as  indicated,  unless 
accomplished  previously. 

To  correct  generator  control  units  (GCU) 
that  may  have  the  under-frequency  trip  level 
set  too  high,  which  could  lead  to  the 
unwanted  shut  down  of  an  electrical 
generator,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  check  the  part  and  serial  number 
on  the  data  plate  of  each  generator  control 
unit  (GCU).  If  the  part  number  is  one  of  those 
affected  and  the  serial  number  is  listed  in 
Addendum  1  of  GEC-Marconi  Service 
Bulletin  HGE  24-23,  dated  March  11, 1994, 
prior  to  further  flight,  conduct  a  closed  loop 
test  to  determine  the  setting  of  the 
underfrequency  trip  level,  in  accordance 
with  that  service  bulletin. 

(1)  If  the  level  exceeds  that  specified  in 
GEC-Marconi  Service  Bulletin  HGE  24-23, 
dated  March  11. 1994,  prior  to  further  flight, 
adjust  the  level  in  accordance  with  that 
service  bulletin;  or  replace  the  GCU  with  a 
serviceable  unit,  in  accordance  with  Avro 
Service  Bulletin  S.B.  24-103,  dated  March 
24,  1994. 

(2)  Prior  to  further  flight,  after  adjustment 
or  replacement  of  the  GCU  as  required  by 
paragraph  (a)ll)  of  this  AD,  conduct  the  post 
assembly  testing  in  accordance  with  Avro 
Service  Bulletin  SB.  24-103,  dated  March 
24,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  closed  loop  test  and  adjustment 
shall  be  done  in  accordance  with  GEC- 
Marconi  Service  Bulletin  HGE  24-23,  dated 
March  11, 1994.  The  replacement  and  post 
assembly  test  shall  be  done  in  accordance 
with  Avro  Service  Bulletin  S.B.  24-103, 
dated  March  24, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  tlie 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  British  Aerospace  Holding, 
Inc.,  Avro  International  Aerospace  Division. 
P.O.  Box  16039,  Dulles  International  Airport, 
Washington,  EX]  20041-6039.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW    suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
AjMil  13, 1995. 


Issued  in  Renton,  Washington,  on  February 
27.  1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  95-5246  Filed  3-13-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-136-AD;  Amendmenl 
39-9169;  AD  95-05-02] 

Airworthiness  Directives;  Airtus  Model 
A300  B4-2C,  B4-103,  and  84-203 
Series  Airplanes;  and  Model  A300-600 
B4-620,  84-622,  84-603,  and  84-601 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  and  A300-600  series  airplanes, 
that  requires  modification  of  the  fuel 
tank  jettison  system.  This  amendment  is 
prompted  by  a  quality  survey  which 
revealed  that  the  electrical  bonding  of 
the  fuel  jettison  system  has  insufficient 
protection  from  a  lightning  strike.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  arcing  and 
resultant  fire  in  the  event  of  a  lightning 
strike. 
DATES:  Effective  April  13,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  13, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  and  A300-600  series 
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airplanes  was  published  in  the  Federal 
Register  on  November  16. 1994  (59  FR 
59178).  That  action  proposed  to  require 
modification  of  the  fuel  tank  jettison 
system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

As  a  result  ef  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  21 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $42,840.  or  $1,260  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-05-02    Airbus  Industrie:  Amendment 
39-9169.  Docket  94-NM-l  36-AD. 
Applicability:  Model  A300  B4-2C.  B4-103, 
and  B4-203  series  airplanes  on  which  Airbus 


Modification  0013  has  been  installed;  and 
Model  A300-600  B4-620,  B4-622,  B4-603, 
and  B4-601  series  airplanes  on  which  Airbus 
Modification  4607  has  not  been  installed: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  and  resultant 
fire  in  the  event  of  a  lightning  strike, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  fuel  tank  jettison 
system  in  accordance  with  Airbus  Alert 
Service  Bulletin  A300-28A065,  Revision  1. 
dated  February  14, 1994  (for  Model  A300 
series  airplanes),  or  Airbus  Alert  Service 
Bulletin  A30O-28A6033,  Revision  1,  dated 
February  14. 1994  (for  Model  A300-600 
series  airplanes);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  following  Airbus 
Industrie  service  bulletins,  as  applicable, 
which  contain  the  specified  effective  pages: 


Service  bulletin  referenced  and  date 


A300-28A065,  Revision  1,  February  14,  1994 


Page  No. 


1-15 


Revision 

level  shown 

on  page 


Date  shown  on 
page 


1  February  14,  1994. 


Service  txjiletin  referenced  and  date 


A30O-28A6033.  Revision  1.  February  14,  1994 


Page  No. 


1-3.  5-14 
4 


Revision 

level  shown 

on  page 


1 


Original 


Date  shown  on 
page 


February  14.  1994. 
April  21,  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
April  13.  1995. 

Issued  in  Renton,  Washington,  on  Februarj* 
27.  1995. 

Darrell  M.  Pcderson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-5245  Filed  3-13-95;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-l 47-AD;  Amendment 
39-9171;  AD  95-0e-01] 

Airworthiness  Directives;  Boeing 
Model  747-200  and  -300  Series 
Airplanes  Equipped  With  General 
Electric  CF6-80C2  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
200  and  -300  series  airplanes,  that 
requires  various  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system,  and 
correction  of  any  discrepancy  found. 
This  amendment  is  prompted  by  an 
investigation  to  determine  the 
controllability  of  Model  747  series 
airplanes  following  an  in-flight  thrust 
reverser  deployment,  which  has 
revealed  that,  in  the  event  of  thrust 
reverser  deployment  during  high-speed 
climb  or  during  cruise,  these  airplanes 
could  experience  control  problems.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  possible  failure 
modes  in  the  thrust  reverser  control 
system  that  can  result  in  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 
DATES:  Effective  April  13, 1995. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  13. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2689; 
fax  (206)  227-1181. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-200  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  November  8,  1994  (59  FR 
55595).  That  action  proposed  to  require 
various  inspections  and  functional  tests 
of  the  thrust  reverser  control  and 
indication  system  on  certain  Model 
747-200  and  -300  series  airplanes,  and 
the  correction  of  any  discrepancy  found 
during  the  inspections  and  tests. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 


compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
wdth  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  9  Model 
747-200  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  33  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Ba^ 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $3,960,  or  $1,980  per  airplane. 

The  total  cost  impact  figurr  (iisci.;s.sed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompli.shpd,any  of 
the  requirements  of  this  AD  Hctiori.  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  en  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  pdiver  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  docs 
not  have  sufficient  federalism 
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(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections,  corrections  of 
discrepancies,  and  tests  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2130,  dated  May  26,  1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 
DC. 

(h)  This  amendment  becomes  effective  on 
April  13.  1995. 

Issued  in  Renton,  Washington,  on  M.in  h  3. 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sonire. 
(FR  Doc.  95-5782  Filed  3-13-95:  845  .im| 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action*"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

95-06-01     Boeing:  Amendment  39-91 71 . 
ISocket  94-NM-147-AD. 

Applicahility:  Mode\  747-200  and  -300 
scries  airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines  with  Power 
Management  Control  (PMC)  engine  controls, 
cerlififrtU'ii  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
idenlifieii  in  ihe  preceding  applicability     ' 
provision,  regardless  of  whether  it  has  been 
modifipd,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  Ihe  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condiMon  addressed  bv  this  AD.  In  no 


case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  tests  of  the  position 
switch  module  and  the  cone  brake  of  the 
center  drive  unit  (CDU)  on  each  thrust 
reverser,  and  perform  an  inspection  to  detect 
damage  to  the  bullnose  seal  on  the  translating 
sleeve  on  each  thrust  reverser,  in  accordance 
with  paragraphs  III.A.  through  IIl.C.  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78A2130,  dated  May 
26,  1994.  Repeat  the  tests  and  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
hours  time-in-service. 

(b)  Within  9  months  after  the  effective  date 
of  this  AD.  perform  inspections  and 
functional  tests  of  the  thrust  reverser  control 
and  indication  system  in  accordance  with 
paragraphs  III.D.  through  III.F.,  III.H..  and 
in. I.  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-78A2130,  dated 
May  26, 1994.  Repeat  these  inspections  and 
functional  tests  thereafter  at  intervals  not  to 
exceed  18  months. 

(c)  If  any  of  the  inspections  and/or 
functional  tests  required  by  this  AD  (  annot 
be  successfully  pKsrformed,  or  if  any 
discrepancy  is  found  during  those 
inspections  and/or  functional  tests, 
accomplish  either  paragraph  (c)(1)  or  (c)(2)  of 
this  AD. 

(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2130. 
dated  May  26,  1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

(d)  Within  10  days  after  performing  each 
initial  inspection  and  test  required  by  this 
AD,  submit  a  report  of  the  inspection  and/or 
test  results,  both  positive  and  negative,  to  the 
FAA,  Seattle  Aircraft  Certification  Office 
(ACO),  ANM-IOOS,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056;  fax  (206) 
227-1181.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OM!3)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insftector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 
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14  CFR  Part  39 

[Docket  No.  94-CE-05-AD;  Amendment  39- 
9173;  AD94-1&-04R1J 

Airworthiness  Directives;  Univalr 
Aircraft  Corporation  Models  Ercoupe 
415-C,  415-CD,  415-0, 415-E,  and 
415-G,  Forney  F-1  and  F-1A,  Alon  A- 
2  and  A-2A,  and  Mooney  M10 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  94-18-04, 
which  currently  requires  the  following 
on  Univair  Aircraft  Corporation 
(Univair)  Models  Ercoupe  415-C,  41.5- 
CD,  415-D,  415-E,  and  415-G,  Fornnv 
F-1  and  F-1  A,  Alon  A-2  and  A-2A, " 
and  Mooney  MlO  airplanes;  installing 
inspection  openings  in  the  outer  wing ' 
panels,  inspecting  (one-time)  the  wing 
outer  panel  structural  components  for 
corrosion,  and  repairing  any  corroded 
wing  outer  panel  structural  component. 
Several  reports  of  corrosion  in  the  outer 
wing  panels  of  the  affected  airplanes 
prompted  that  AD.  This  action 
incorporates  a  revision  to  the  service 
information  to  include  procedures  that 
the  Federal  Aviation  Administration 
(FAA)  has  determined  are  necessary  for 
installing  future  outer  wing  panel 
inspection  openings.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  wing  damage  caused  by  a 
corroded  wing  outer  panel  structural 
component,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure. 
DATES:  Effective  March  24,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  24, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  19,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  94-CE-05-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado 
80011;  telephone  (303) 375-8882; 
facsimile  (303)  375-8888.  This 
information  may  also  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-05-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  P.  Chudy.  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification 
Office,  5440  Roslyn  Street,  suite  133, 
Denver,  Colorado  80216;  telephone 
(303)  286-5684;  facsimile  (303)  286- 
5689. 

SUPPLEMENTARY  INFORMATION:  AD  94- 
18-04,  Amendment  39-9017  (59  FR 
43727,  September  25,  1994),  currently 
requires  the  following  on  Univair 
Models  Ercoupe  415-C,  415-CD,  415-D. 
415-E,  and  415-G,  Forney  F-1  and  F- 
lA,  Alon  A-2  and  A-2A,  and  Mooney 
MlO  airplanes:  instalUng  inspection 
openings  in  the  outer  wing  panels, 
inspecting  (one-time)  the  wing  outer 
panel  structural  components  for 
corrosion,  and  repairing  any  corroded 
wing  outer  panel  structural  component. 
Accomplishment  of  these  actions  is  in 
accordance  with  Univair  Service 
Bulletin  (SB)  No.  29,  Revision  A.  dated 
June  7,  1994. 

Since  the  FAA  issued  AD  94-18-04, 
Univair  has  revised  SB  No.  29  to  the 
Revision  B  level.  This  SB  revision 
changes  the  dimension  of  one  of  the 
openings  to  position  it  symmetrically 
between  two  ribs;  and  clarifies  the 
dimensioning  system  utilized  in 
placement  of  the  inspection  openings. 
Univair  SB  No.  29,  Revision  B,  also 


presents  a  further  discussion  of  the 
service  difficulties  encountered  on  the 
referenced  subject  and  clarifies  the 
intent  of  the  preliminary  inspection 
procedure  that  may  be  accomplished 
prior  to  the  installation  of  the  inspection 
openings. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  the 
procedures  presented  in  Univair  SB  No. 
29.  Revision  B.  dated  January  2,  1995, 
should  be  mandator)'  for  future 
inspection  opening  installations;  and  (2) 
AD  action  should  be  taken  in  order  to 
prevent  wing  damage  caused  by  a 
corroded  wing  outer  pane!  structural 
component,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure. 

Sines  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Univair  Models 
Ercoupe  415-C, 415-CD,  415-D, 415-E, 
and  415-G.  Forney  F-1  and  F-IA,  Alon 
A-2  and  A-2,'\.  and  Mooney  MlO 
airplanes  of  the  same  type  design,  this 
AD  revises  AD  94-18-04.  Amendment 
39-9017.  to  require  installing  inspection 
openings  in  the  outer  wing  panels, 
inspecting  (one-time)  the  wing  outer 
panel  structural  components  for 
corrosion,  and  repairing  any  corroded 
wing  outer  panel  structural  component. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
instructions  in  Univair  SB  No.  29. 
Revision  B.  dated  January  2.  1995.  No 
further  action  will  be  required  by 
owners/operators  who  have  successfullv 
accomplished  these  actions  in 
accordance  with  either  Univair  SB  No. 
29,  dated  Januar>'  27,  1994,  or  Univair 
SB  No.  29,  Revision  A,  dated  June  7, 
1994. 

Since  a  situation  exists  (the 
possibility  of  damaging  the  wing 
structure  because  of  improper 
positioning  of  the  inspection  openings) 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  opportunity  for  public  prior 
comment  hereon  are  impracticable,  and 
that  good  cause  e.xists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
subm.itted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intere.sted  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  F.\A  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  ui:craft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 


UMI 
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list  of  Sub}ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  bv  rcfprent:c, 
Safvty. 

Adoption  oflhR  Amendment 

A(;iu)rdiiigly.  pursuant  tu  the 
authority  delegated  to  inc  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Re^iilalicwis  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  f«>r  i)art  .39 
continues  to  read  as  follows: 

Aulhorit>:  49  l.SX..  App.  135-Jla).  1421 
anil  14^1;  49  I    .S.C  1061);):  iiiid  14  CKR 
ll.«'). 

§39.13    [Amencied] 

2.  .SiH:tion  30,13  is  amended  by 
n-moving  AD  94-18-04.  Amendment 
3?MJ01 7  (59  PR  43727.  September  25. 
1994).  and  by  adding  a  ncxv 
airwortbines;;  directive  to  re.ad  as 
follows: 

94^18-04     Rl  Dnivair  Aircrafl  Corporation: 

An!fiidiiii-iil  39-9173:  l>Kl.et  No  94- 
CE-O.-V-AIJ.  Revises  AD  94-1  »-04. 
Amendmunt  39-9017. 

Appiicahititv.  Models  ErcoLipc  415-C,  415- 
(>U,  41'i-U.  415-E.  and  415-G.  Forney  F-1 
and  F-1  A.  .Man  .^-2  and  A-2.A.  and  Mooney 
MlO  airpl;in»?s  (ai!  serial  uuinJu-rs). 
i.ertiricat«Hl  in  any  category. 

Note  1:  TTiis  AD  applies  to  ea(.h  airplane 
identified  in  the  precedijij;  applicability 
pix>visioii.  rpj;ardless  of  whether  it  has  been 
mi>diliMd.  altered,  or  repaired  in  llje  area 
subjei  I  tn  iht;  requirements  of  this  AD.  For 
airpljn«>^  that  have  ht'vn  modified,  altered,  or 
ri'p;;ired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aftet  ted.  the 
owner/op<^ator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
rwjuest  approval  from  the  FAA.  This 
app.'nvid  may  address  eithtr  no  a<  lion,  if  the 
rurnint  ro:irigiiration  eliminates  ihc  un.safe 
condiiif.n.  or  diflerent  .letions  iieie-ssary  to 
address  the  unsafe  condition  described  in 
this  AC5  .SiK  h  a  request  should  include  an 
a.<isess;ii.  i:;  of  the  effett  of  the  (  h;inj;ed 
<  onfit'iiiMtion  on  the  unsafe  condition 
aiUlressfd  by  this  AD.  In  no  case  dtK's  tile 
presence  of  any  modifii  atioji,  alteration,  or 
n-pair  remove  any  oirfraf!  from  the 
applir,ability  of  this  AD. 

r.'o/rpJia.irc;  Retjuired  within  the  next  12 
I  diendsr  months  after  the  effective  date  of 
this  AD.  unless  already  etc«inplished  (S»>e 
Note  2). 

To  prevent  wing  damage  caused  In  a 
corroded  wing  outer  panel  structural 
(omjxment,  which,  if  not  detected  and 
f:orrecied,  could  progress  to  the  point  of 
structural  failure,  accomplish  the  following: 

(a)  Install  inspection  openings  in  the  outer 
wmg  panels  and  inspect  the  winj; outer  panel 
internal  stmctuml  tomponencs  for  corrosion 


in  accordance  with  the  PROCEDURE  section 
of  Univair  Service  Bulletin  {SB]  No.  29. 
Revision  B.  dated  )anuary  2.  1995.  Prior  to 
further  flight,  repair  any  corroded  wing  outer 
panel  internal  structural  component  in 
accordance  with  the  instructions  contained 
in  the  above-referenc-ed  service  information. 

Note  2:  Complying  with  the  original 
version  of  Univair  SB  No.  29,  dated  )anuary 
27,  1994,  or  l.inivair  SB  No.  29.  Revision  A. 
dated  June  7, 1994,  is  considered  equivalent 
to  the  requirements  of  paragraph  (a)  of  this 
AD,  and  is  (X)nsidered  "unless  already 
accomplished"  for  that  portion  of  the  AD. 

(b)  Send  the  results  of  the  inspection 
required  by  paragraph  (a)  of  this  AD  to  the 
Manager,  Denver  Aircraft  Certification  Office 
(ACO),  5440  Roslyn  Street,  suite  133,  Denver, 
Colorado  80216.  State  whether  corrosion  was 
found,  the  location  and  extent  of  any 
corrosion  found,  and  the  total  hours  time-in- 
ser\  ice  of  the  component  at  the  time  the 
corrosion  M'as  found.  (Reporting  approved  by 
the  Office  of  Management  and  Budget  under 
OMBno.  2120-0056.) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  set  tions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  loc;ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Denver  ACO,  5440 
Roslyn  Stn»»*t.  suite  133.  Denver.  Colorado 
80216.  The  request  shall  be  forwarded 
through  an  appropriate  ?.\h  Maintenance 
Inspedor.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Denver  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  allernative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Denver  ACO. 

(e)  The  inspection  and  installation  required 
by  this  AD  shall  be  done  in  accordance  with 
Univair  Service  Bulletin  No.  29.  Revision  B. 
dated  January  2.  1995.  This  incorporation  by 
relerence  was  approved  by  the  Director  of  tiie 
Federal  Register  in  accordance  with  5  U.S.C. 
552(.t)  and  1  CFR  pwrt  51.  Copies  may  be 
obtained  from  the  Univair  Aircraft 
Corporation.  2500  Himalaya  Road.  Aurora. 
Colorado  8001 1.  Copies  may  be  inrpected  at 
the  FAA.  Central  Region.  OIT..  •■  >4  the 
Assistant  Chief  Counsel,  Roou:  1.'.53,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  F'ederal  Register.  800  North 
Capitol  Street.  MV..  suite  700,  VV.ishington, 
DC. 

(0  This  amendment  (39-9173)  revises  AD 
'14-18-04.  Amendment  39-9017. 

(g)  This  amendment  (39-9173)  betonies 
effective  on  March  24. 1095. 

Issued  in  Kansas  City.  Missouri,  on  March 
6. 1995. 

Barry  D.  Clements. 

Manager.  Small  Airplane  DirrcUiratfi.  Aiivroft 

Certification  Sen'ice. 

jFR  Doc.  95-6058  Filed  3-1.3-93;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-25] 

Establishment  of  Class  E  Airspace; 
Hampton,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Hampton.  G.^.  A  CP.S 
RWY  24  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developi^d 
for  Clayton  County-Tara  Field. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  fioin 
VFR  to  include  IFR  operations 
concurrent  with  pubjication  of  the 
SIAP. 

EFFECTIVE  DATE:  0901  liTC,  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly.  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  lelephow  1404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  4.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  Cf'R 
part  71 )  by  establishing  Class  E  airspai^; 
at  Hampton  G.^  (60  FR  396).  This  artiim 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Claytfin 
County-Tara  Field. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  60G5  of  FA.\ 
Order  7400.9B  dated  )uly  18.  1994,  and 
effective  September  16.  1994.  The  Class 
E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hampton.  GA.  to  accommodate  a  GPS 
RWY  24  SIAP  and  contain  IFR 
operations  at  Clayton  County-Tara 
Field.  The  operating  status  of  the  ajrpon 
will  he  changed  from  VFR  to  include 


IFR  operations  concurrent  with 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
■'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  folloivs: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1.  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  Above  the 
Surface  of  the  Earth. 


ASO  GA  E5  Hampton,  GA  [Xaivl 

Clayton  County-Tara  Field.  GA 

(Lat.  33''23'21"  N.  long.  84°19'57"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8  mile 
radius  of  Clayton  County-Tara  Field; 
excluding  that  airspace  within  the  Atlanta, 
GA,  Peachtree  City,  GA,  and  Griffin,  GA 
Class  E  airspace  areas. 


Issued  in  College  Park,  Georgia,  on  March 
1,  1995. 
Walter  E.  Denley. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  95-6277  Filed  3-13-95:  8:45  am] 
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14  CFR  Part  91 
[Docket  No.  28134] 

Policy  on  Use  of  Interchange 
Agreements  for  Noise  Compliance 

agency;  Federal  AviaUon 
Administration.  DOT. 
ACTION:  Policy  statement. 


SUMMARY:  This  document  sets  forth  a 
statement  of  Federal  Aviation 
Administration  (FAA)  policy 
concerning  the  use  of  airplane  sharing 
agreements  to  accomplish  compliance 
with  the  Stage  3  noise  transition 
regulations.  As  a  result  of  its  experience 
during  the  first  interim  compliance  date, 
the  FAA  has  become  aware  of  a  noise 
compliance  concern  involving  such 
agreements.  This  policy  statement  is 
intended  to  provide  operators  that 
participate  in  airplane  sharing 
agreements  with  notice  and  guidance  on 
how  the  FAA  will  view  such  agreements 
for  compliance  with  the  Stage  3 
transition  regulations. 

DATES:  This  policy  is  effective  on  March 
14,  1995. 

Comments  concerning  this  policy 
must  be  received  on  or  before 
September  11,  1995. 

ADDRESSES:  Send  comments  on  this 
notice  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket, 
AGC-200,  Docket  No.  28134,  800 
Independence  .\ venue  SW.. 
Washington.  DC  20591. 

Comments  may  be  examined  or 
delivered  in  person  at  the  above  address 
in  room  916G,  weekdays  between  830 
a.m.  and  5  p.m.,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  W.  Albee,  Policy  and 
Regulatory  Division  (AEE-SOO),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3553,  facsimile  (202)  267-5594. 
SUPPLEMENTARY  INFORMATION:  Sections 
91.865  and  91.867  of  14  CFR  each 
required  that  as  of  December  31,  1994, 
an  operator  of  Stage  2  airplanes  either 
reduce  the  number  of  Stage  2  airplanes 
it  operates  by  25%  from  its  base  level. 
achieve  a  fleet  mix  of  airplanes  that  is 


55%  Stage  3  airplanes,  or  in  the  case  of 
a  new  entrant,  achieve  a  fleet  mix  that 
is  25%  Stage  3  airplanes.  These  same 
regulations  require  that,  after  the  next 
interim  compliance  date,  December  31. 
1996.  each  operator  must  either  reduce 
the  number  of  Stage  2  airplanes  it 
operates  by  50%  from  its  base  level  or 
achieve  a  fleet  mix  that  is  C5%  Stage  3 
airplanes  (or,  50%  for  new  entrants). 
The  FAA's  experience  with  the  first 
interim  compliance  date  has  raised  a 
serious  concern  involving  airplane 
interchange  agreements  and  other 
arrangements  that  result  in  an 
individual  airplane  being  enumerated 
on  the  operations  specifications  of  more 
than  one  operator.  To  ensure  that  the 
objectives  of  the  1990  Airport  Noise  and 
Capacity  Act  and  the  implementing 
regulations  are  not  compromised  during 
the  interim  compliance  period,  to 
ensure  that  the  benefits  are  fully 
realized,  and  to  prevent  foreseeable 
future  difficulties  in  compliance,  the 
FAA  is  formally  stating  its  policy  for  the 
manner  in  which  Stage  3  airplanes  are 
"counted"  for  compliance  purposes. 

Recent  analysis  of  operators' 
compliance  reports  for  1994,  which  are 
required  under  14  CFR  91.875,  has 
revealed  that  some  operators  appear  to 
have  entered  into  Stage  3  airplane 
sharing  agreements  solely  or  primarily 
for  the  purpose  of  achieving  compliance 
with  the  first  interim  compliance 
deadline  of  the  Stage  3  transition  rules, 
December  31,  1994.  These  airplane 
sharing  agreements  take  several  forms, 
including  formal  interchange 
agreements  between  operators  and 
instances  of  two  or  more  operators 
leasing  the  same  airplane  from  a  lessor. 
This  resuhs  in  the  same  Stage  3  airplane 
being  counted  for  compliance  by  two  or 
more  operators,  depending  on  the 
sharing  arrangement.  The  FA.^  views 
this  result  to  directly  contradi'.i  the 
intent  and  objectives  the  .\irpo;l  Noise 
and  Capacity  Act  and  its  implementing 
regulations. 

Under  such  arrangements,  a  single 
Stage  3  airplane  could  be  used  to 
support  the  presence  of  an  almost 
limitless  number  of  Stage  2  airplanes. 
Allowing  a  proliferation  of  such  sharing 
arrangements  for  the  purpose  of  noise 
rule  compliance  can  be  expected  to 
result  in  the  delay  of  Stage  2  airplane 
retirement  or  modification  bv  the 
participating  operators.  Such  delays  not 
only  reduce  the  anticipated  benefits  of 
the  Congressionally  mandated  interim 
compliance  period,  but  have  the  more 
insidious  effect  of  operators  further 
delaying  the  business  and  financial 
decisions  and  actions  necessary  to 
Schieve  full  compliance  by  1999.  If 
the-^e  paper-only  compliance  situations 
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are  allowed  to  continue,  the  FAA 
foresees  that  the  underlying  delays  and 
failures  to  plan  and  implement  real 
rx>mpliance  may  easily  result  in  an 
unacceptable  level  of  actual  ccintplianro 
and  a  large  number  of  waiver 
applications  based  on  arguments  of 
financial  hardship,  and  airplane  and 
hu^hkit  uiiavdilability  as  participating 
operators  are  forced  into  complete 
ciimplianco  at  the  last  minute. 

Accordingly,  the  FAA  is  formally 
notifying  operators  of  its  policy  that  an 
individual  Slaf^je  3  airplane  may  be 
counltid  only  in  the  fleet  of  one  operator 
for  purposes  of  compliance  with  the 
Stage  3  transition  rules,  regardless  of  the 
number  of  operators  participating  in  the 
use  of  the  airplane.  This  single  counting 
dues  not  affect  the  actual  ii.se  of 
airplanes  under  interchange  agreements; 
ihey  may  simply  only  be  counted  in  the 
fleet  of  one  of  the  participating 
operators  for  noise  compliance 
purposes. 

Policy  Statement 

I  For  the  purpose  of  compliance  with 
SS  91  865  or  91 .867,  the  FAA  will  not 
count  an  individual  Stage  3  airplane  in 

,  the  fleet  of  more  than  one  operator. 
This  policy  statement  does  not  effect 
any  operator's  compUanr^?  with  the 
December  31, 1994.  compliance  date. 

I  Thus,  if  an  operator  u.sed  shared 
airplanes  to  achieve  complianc  c  in 
1994.  that  compliance  is  considerifd 

j  valid  until  December  31,  1996. 
J      Af^er  the  effective  date  of  this  policy, 
however,  an  operator  may  not  use  any 
type  of  airplane  sharing  agreement, 
regardless  of  the  date  of  the  agreement, 
to  increase  the  number  of  Stage  2 
airplanes  it  operates.  As  an  example,  a 
new  entrant's  fleet  consists  of  three 
Stage  2  airplanes,  and  two  Stage  3 
airplanes  that  are  also  on  the  operations 
specifii  rilions  of  another  operator.  For 
purposes  of  the  December  31 .  1994. 
compliance  date,  that  new  entrant  will 
be  considered  in  compliance.  Howt-ver. 
that  new  entrant  opeiator  may  not  use 
the  presence  of  the  two  shared  Stage  3 
airpLines  to  support  the  addition  of 
three  more  Stage  2  airplanes  to  its  flwt 
after  the  date  of  this  policy  statement, 
even  though,  with  the  addition,  it  would 
"remain"  in  compliance  with  §  91.8G7 
by  maintaining  a  fleet  that  is  25%  Stage 
3  airplanes.  The  FAA  will  not  allow  the 
presence  of  "share<l  "  Stage  3  airplanes 
Oct  as  support  for  additional  Stage  3 
Airplanes  after  the  effective  date  of  this 
policy. 

The  above  example  presumes  that  the 
new  entrant  attempting  to  add  Stage  2 
airplanes  is  not  the  operator  tiiat  is 
claiming  the  Stage  3  airplane  as  its  owir. 
U  the  FAA  finds  a  Stage  3  airplane  that 


is  reported  in  the  fleet  of  more  than  one 
operator,  the  FAA  will  not  count  it  in 
the  fleet  of  any  of  the  reporting 
operators  for  noise  compliance  purfxises 
until  the  airplane  is  declared  by  one  of 
the  operators  as  belonging  in  its  fleet 
alone.  The  FA.\  will  not  mitigate 
disputes  between  operators  involved  in 
any  airpl.me  sharing  agreement.  The 
J'AA  presumes  that  the  operators 
involved  in  a  shared  airplane  agreement 
will  rear:h  their  own  agreement  on 
which  operator  gets  to  count  the 
airplane  for  compliance  purposes. 
While  the  FAA  anticipates  that  in  most 
cases  the  reporting  operator  will  be  the 
owner  of  lessor  under  an  inten:hange 
agreement,  any  agreement  between  the 
sharing  operators  that  results  in  one 
operator  counting  the  airplanes  is 
acceptable  to  the  FAA. 

Most  importantly,  for  purposes  of  the 
December  31, 1996.  interim  compliance 
deadline,  no  shared  airplanes  will  be 
allowed  to  count  in  the  fleet  of  more 
than  one  operator,  regardless  of  the  date 
of  the  sharing  agreement,  and  regardless 
of  whether  the  shared  arrangement  was 
found  valid  for  compliance  with  the 
1994  compliance  date.  Thus,  operators 
that  achieved  compliance  with  the  1994 
compliance  date  by  means  of  shared 
Stage  3  airplanes  are  under  notice  that 
the  continuation  of  the  same 
arrangement  or  any  new  arrangement 
will  not  support  compliance  in  with  the 
December  31,  1996,  requirement. 

The  FAA  is  formally  publishing  this 
policy  at  this  time  to  give  all  affected 
operators  the  maximum  amount  of  time 
to  achieve  compliance  with  the 
December  31,  1996  compliance  date 
without  the  use  of  shared  Stage  3 
airplanes.  As  stated  previously,  the  FAA 
has  only  very  recently  become  aware  of 
the.se  arrangements  and  their  use  for 
compliance  as  the  required  reports  for 
1994  have  been  Tiled  and  ii:..ilyzed,  and 
it  is  only  recently  that  the  FAA  has 
determined  the  serious  negative 
con.sequences  of  allowing  such  practices 
to  continue.  However,  the  FAA 
determined  that,  in  the  interest  of 
fairness  and  the  lack  of  a  formal  written 
policy  before  this  date,  such  agreements 
that  were  used  to  comply  with  the  1994 
compliance  date  would  not  be 
disallowed  retroactively.  This  policy 
statement  is  intended  to  prevent  the 
further  use  of  such  agreements  for  noise 
compliance  manipulation  and  preclude 
the  proliferation  of  such  agreements  as 
the  perceived  "benefit"  is  realized. 

Shared  Stage  2  Aiqilanes 

The  PAA  is  also  aware  that  there  are 
existing  sharing  agreements  for  Stage  2 
airplanes  that  result  in  Stage  2  airplanes 
being  listed  on  the  operations 


spe<:ificalions  of  more  than  one 
operator.  To  further  the  goals  of  the 
ANCA  and  its  implementing 
regulations,  the  FAA  will  continue  to 
count  a  Stage  2  airphme  as  part  of  the 
fleet  of  each  of  the  operators  sharing  it. 
This  is  the  method  used  in  the 
compliance  calculations  for  the  1994 
compliance  date,  and  will  not  affect  th<' 
actual  use  of  any  such  shared  Stage  2 
airplane  by  Uie  participating  operators 

Further,  if  a  shared  Stage  2  airplane 
was  used  to  establish  base  level  in  the 
fleet  of  more  than  one  operator  by 
means  of  its  pre<?ence  on  the  opcr.itions 
specifications  of  the  sharing  operators 
during  the  appropriate  period,  the 
establishment  of  such  hase  level  is  not 
affected.  If  the  shared  .Stage  2  airjilane 
is  eliminated  from  one  or  all  of  the  fleets 
of  the  operators  participating  in  the 
sharing  agreement,  that  removal  may 
count  for  compliance  purposes  for  all  of 
the  operators  that  remove  it  from  their 
operations  specifications. 

In  the  event  that  any  operator 
participating  in  the  sharing  of  a  .Stager  2 
airplane  restricts  its  operations 
specifications  to  preclude  the  opesnitiou 
of  that  airplane  into  the  contiguous 
United  States.  To  achieve  compliance, 
ell  other  participating  operators  are  also 
precluded  from  operating  that  airplane 
in  the  contiguous  United  States. 

These  policies  concerning  Stage  2  ami 
Stage  3  airplanes  apply  to  all  operators 
of  aircraft  affected  by  the  Stage  3 
transition  regulations,  regardless  of 
whether  the  operators  are  U.S.  or  ui»n- 
U.S.,  and  regardless  of  the  level  of 
formality  of  the  agreement  under  whii  b 
the  subject  airplanes  are  shared. 

Comments  concerning  the  effect  of 
this  policy  on  individual  ojjerafors  an<i 
dieir  compliance  with  the  Stage  3 
transition  regulations  should  be 
submitted  to  the  docket  established  for 
this  policy  statement;  the  FAA  will 
consider  all  comments  received  and 
refine  the  policy  if  warranted.  Opt  riitiir-. 
that  have  individual  questions 
concerning  the  effect  of  this  policy  on 
their  operations  and  compliance  m  ly 
submit  written  inquiries  to  the 
individual  listed  in  the  fOR  FURTHER 
INFORMATION  CONTACT  paragraph  ubi>ve 

Issued  in  Washington,  DC  on  Manh  0. 
1995. 

Paul  R.  Dykeman, 

Actinfi  DinTlor  nf  Environment  and  Enur^ 
[FR  I'kx.  qS-<>224  Filed  3-13-95;  8:4S  ajnl 
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Coast  Guard 

33  CFR  Part  117 

[CGOO5-94-068] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Spa  Creek,  MD 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  adopting 
as  final  the  interim  rule  published  in  the 
Federal  Register  on  August  29.  1994, 
changing  the  regulations  governing  the 
SR  181  bridge  over  Spa  Creek,  mile  0.4, 
in  Annapolis.  Maryland,  by  restricting 
the  number  of  bridge  openings  during 
the  boating  season  between  the  hours  of 
7:30  p.m.  to  7:30  a.m.  This  ir.  intended 
to  provide  for  regularly  scheduled 
drawbridge  openings  to  help  reduce 
motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  13,  1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION:  Drafting 
Information:  The  drafters  of  this  notice 
are  Linda  L.  Gilliam,  Project  Officer,  and 
LCDR  Christopher  A.  Abel.  Project 
Attorney,  Fifth  Coast  Guard  District. 

Regulatory  History 

On  August  29,  1994,  the  Coast  Guard 
published  an  interim  final  rule  with 
request  for  comments  entitled  Spa 
Creek,  Maryland,  in  the  Federal 
Register  (59  FR  44315).  The  comment 
period  ended  October  28,  1994.  The 
Coast  Guard  received  no  comments  on 
the  interim  final  rule. 

Background  and  Purpose 

The  Maryland  Department  of 
Transportation  requested  further 
regulation  of  the  drawbridge  across  Spa 
Creek,  mile  0.4,  at  Annapolis,  Maryland, 
during  the  evening  hours  during  the 
boating  season.  The  Coast  Guard  is 
restricting  the  number  of  openings  for 
the  passage  of  vessels  from  May  1  to 
October  31  from  7:30  p.m.  to  7.30  a.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  previous  regulation  published  in 
the  Federal  Register  (55  FR  4604)  on 
February  9,  1990,  stated  that  the  draw 
shall  open  on  signal  for  the  passage  of 
vessel  traffic  from  May  1  to  October  31 
from  7:30  p.m.  to  7:30  a.m..  Monday 
through  Friday,  except  Federal  holidays. 
Tublic  Notice  5-709  issued  .March  7, 


1990,  incorrectly  stated  that  from  May  1 
to  October  31  from  7:30  p.m.  to  7:30 
a.m.  the  draw  would  open  for  vessel 
traffic  on  the  hour  and  half-hour.  The 
State  Highway  Administration. 
Maryland  Department  of  Transportation, 
has  been  operating  the  draw  according 
to  the  schedule  published  in  this  public 
notice  since  early  1990. 

They  wish  to  continue  operating  the 
bridge  on  the  hour  and  half-hourly 
schedule  from  7:30  p.m.  to  7:30  am. 
published  in  the  public  notice,  as 
opposed  to  the  "open  on  signal" 
schedule  published  in  the  Federal 
regulation.  The  Coast  Guard  has  not 
received  any  complaints  from  the 
boating  community,  and  the  operating 
schedule  has  been  posted  on  the  bridge. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  docs  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Febniary  26.  1979).  The  Coast  Guard 
expects  the  economic  imp.Rct  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  tlie 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns  '  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  This  rule 
does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  regulatory  fle.xibility 
requirements.  Although  exempt,  the 
Coast  Guard  has  reviewed  this  rule  for 
potential  impact  on  small  entities. 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12012,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  .\ 
Categorical  Exclusion  Determination 
statement  and  checklist  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

•Accordingly,  the  interim  rule 
amending  33  CFR  part  117  which  was 
published  at  59  FR  44315  on  August  29, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  January  20.  1995. 
.M.K.  Cain, 

Captain.  U.S.  Coast  Guard.  Conimandnr.  Fifth 

C'jobt  Guard  District.  Acting. 

[FR  Doc.  95-6153  Filed  3-13-95:  8;-»5  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
R!N  1024-AC20 

Grand  Teton  National  Park,  WY; 
Mountain  Climbing  and  Winter 
Backcountry  Trip  Regulations 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NFS)  is  eliminating  registration  and 
check  out  requirements  for  climbing  and 
off  trail  travel  above  7,000  ft.,  and  for 
winter  travel  in  Grand  Teton  National 
Park.  Existing  regulations  requiring 
chmbers,  off  trail  hikers,  and  winter 
travel  users  to  register  and  check  out 
upon  completion  of  their  activity  were 
intended  primarily  to  provide 
information  necessary  to  initiate  search 
and  rescue  responses.  Actual  expcrieni  .• 
over  the  years  has  shown  that  the 


UMI 
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intended  purpose  of  these  regulations 
has  not  been  achieved.  Nearly  all  search 
and  rescue  responses  are  generated  by 
reports  from  sources  other  than  the 
check  out  system.  Instead  of  aiding 
rescuers,  these  regulations  burden  park 
rangers  with  the  task  of  checking  on 
countless  cases  of  climbers  and 
backpackers  who  failed  to  check  out. 
These  regulations  have  been  enforced 
selectively  for  several  years,  where  local 
climbers  and  guides  have  not  been 
forced  to  register  because  of  an  assumed 
expertise  and  knowledge  of  the  local 
area.  The  deletion  of  these  regulations 
will  not  eliminate  visitor  protection 
services  provided  by  park  personnel. 

EFFECTIVE  DATE:  The  final  rule  becomes 
effective  April  13.  1995. 

ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Grand 
Teton  National  Park,  P.O.  Drawer  170, 
Moose,  \VY  83012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  W.  Campbell.  Law  Enforcement 
Specialist,  Grand  Teton  National  Park. 
Telephone:  307-733-2880. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  existing  National  Park  Service 
(NPS)  special  regulations  that  pertain  to 
mountain  climbing,  off  trail  travel,  and 
winter  travel  trips  in  Grand  Teton 
National  Park  are  codified  at  36  CFR 
7.22  (f)  and  (g).  They  require  all 
technical  climbers,  off  trail  travel,  and 
winter  travel  users  to  register  or  check 
in  prior  to  undertaking  these  activities 
and  to  check  out  with  a  ranger  upon 
completion  of  the  activity.  The  original 
intent  was  primarily  to  provide  park 
search  and  rescue  personnel  with  the 
knowledge  that  a  park  user  was  in 
essence  overdue  from  a  potentially 
dangerous  activity.  In  reality,  almost  all 
perceived  overdue  parties  concerned 
climbers  and  backcoimtry  users  failing 
to  properly  check  out.  In  addition,  the 
vast  majority  of  winter  travelers  either 
ignore  or  do  not  know  of  the 
requirement  to  register,  and  strict 
enforcement  of  this  regulation  has  not 
been  done  for  several  years.  The  result 
has  been  a  combination  of  non- 
compliance, failure  to  check  out,  failure 
to  contact  a  ranger  in  a  timely  manner 
and  wasted  time  and  energy  on  the  part 
of  the  park  staff  administering  the 
system.  After  working  with  these 
restrictions  since  promulgation  it  has 
been  determined  that  they  are  not 
achieving  their  original  purpose  of 
saving  lives  by  alerting  search  and 
rescue  personnel.  In  reality,  almost  all 
park  search  and  rescue  efforts  are  the 
result  of  initial  reports  by  climbing 


partners,  other  park  backcountry  users, 
friends  or  relatives. 

The  NPS  believes  the  deletion  of  these 
rules  will  make  the  management  of 
mountain  climbing  and  winter 
backcounfry  trips  more  consistent  with 
the  practices  of  both  State  and  Federal 
agencies  whose  lands  are  contiguous 
with  Grand  Teton  National  Park. 
Overnight  backcountry'  trips  will 
continue  to  be  regulated  by  general 
camping  regulations  at  36  CFR  2.10. 

A  voluntary  registration  system  will 
be  available  to  chmbers  and 
backcountry  travelers  who  choose  to  use 
it.  The  exchange  of  information  between 
climbers,  off-trail  hikers,  winter 
travelers  and  park  rangers  will  still  he 
available  and  encouraged  without 
mandating  it  through  regulation. 
Furthermore,  the  park  staff  will  be 
educating  park  users  to  leave  trip 
information  with  family  or  friends, 
shifting  responsibility  for  trip  planning 
onto  the  park  user. 

A  proposed  rule  was  published  May 
13.  1994  in  the  Federal  Register  (59  FR 
25001).  In  addition  to  the  Federal 
Register,  a  press  release  concerning  the 
proposed  change  was  released  in  the 
Jackson,  Wyoming  area,  as  well  as  local 
climbing  shops  and  guides  being 
notified  of  the  proposed  change.  No 
responses  were  received  during  the 
following  30-day  public  review  and 
comment  period.  Consequently,  the  rule 
promulgated  here  is  the  same  as  the  one 
proposed. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
final  rule  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  Grand 
Teton  National  Park  staff  will  also  be 
making  public  notices  in  local  papers 
and  contacting  representatives  of  the 
local  cUmbing  community. 

Drafting  Information:  The  primary  authors 
of  this  proposed  rule  are  Colin  \V.  Campbell, 
Law  Enforcement  Specialist  and  Mark  L. 
Magnuson,  Jenny  Lake  Sub-District  Ranger. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.],  because  it  dulnfes  an 
existing  requirement  and  gives  more 
discretion  to  the  park  visitor. 

The  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  thu 
human  environment,  health  and  safely 
because  it  is  not  expected  to; 

(a)  Increase  public  use  to  the  oxtejit  of 
compromising  the  nature  and  character 
of  the  area  causing  physical  damage  to 
it: 

(b)  Introduce  noncompatible  usi^s 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination.  0iis 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  kegulations  in 
516  DM  6.  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a.  460(q). 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  DC.  Code  40-721  (1981). 

2.  In  §  7.22,  paragraphs  (f)  and  (g)  an; 
removed,  and  paragraphs  (h)  and  (i)  are 
redesignated  paragraphs  (f)  and  (g) 
respectively. 

Dated:  January  24,  1995. 

George  T.  Framplon.  Jr., 

Assistant  Secretary-  for  Fish  and  IVildliff  and 
Parks. 

[FR  Doc.  95-€241  Filed  3-13-95;  8:45  ami 
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ENVIRONMENtAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL63-3-6803;  FRL-6170-5] 

Approval  and  Promulgation  of 
Implementation  Plan;  State  of  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  September  13,  1994.  the 
United  States  Environmental  Protection 
Agency  (USEPA)  published  direct  final 
rulemaking  approving  1990  base  year 
ozone  precursor  emissions  inventories 
for  the  Chicago,  Metro-East  St.  Louis, 
and  jersey  County,  Illinois  ozone 
nonattainment  areas  as  a  revision  to  the 
Illinois  State  Implementation  Plan  (SIP). 
On  the  same  day,  a  proposed  rule  was 
also  published  which  established  a  30- 
day  public  comment  period,  noting  that, 
if  adverse  comments  were  received 
regarding  the  direct  final  rule,  the 
USEPA  would  withdraw  the  direct  final 
rule  and  publish  an  additional  final  rule 
to  address  the  public  comments. 
Adverse  comments  were  received 
during  the  public  comment  period.  This 
revised  final  rule  siunmarizes  the  public 
comments  and  USEPA 's  responses  and 
finalizes  the  approval  of  the  1990  base 
year  ozone  precursor  emissions 
inventories  for  the  Illinois  ozone 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  will  be 
effective  April  13, 1995. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  USEPA 's 
responses  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone 
Edward  Doty  at  (312)  886-6057  before 
visiting  the  Region  5  office.) 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Number  (312)  886- 
6057. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  1990  base  year  emissions 
inventories  discussed  in  this  rule  were 
submitted  by  the  Illinois  Environmental 
Protection  Agency  (lEPA)  on  November 
12, 1993  in  compliance  with  the 


requirements  of  section  182(a)(1)  of  the 
Clean  Air  Act  (Act).  The  emission 
inventory  submittal  covers  the 
emissions  of  Volatile  Organic 
Compounds  (VOC).  Oxides  of  Nitrogen 
(NO,),  and  Carbon  Monoxide  (CO)  for 
the  following  ozone  nonattainment 
areas:  Chicago  (Cook,  DiiPage.  Kane. 
Lake,  McHenry.  and  Will  Counties,  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  County,  and  Oswego  Township 
in  Kendall  County);  Metro-East  St.  Louis 
(Madison,  Monroe,  and  St.  Clair 
Counties);  and  Jersey  County.  In 
addition  to  emissions  from  the 
nonattainment  areas,  the  submittal  also 
covers  VOC,  NO,,  and  CO  emissions 
h'om  major  stationary  sources  located 
within  25  miles  of  the  ozone 
nonattainment  areas.  The  focus  of  this 
rulemaking  is  the  ozone  precursor 
emissions  in  the  ozone  nonattainment 
areas. 

On  September  13, 1994  (59  FR  46920), 
USEPA  published  a  direct  final  rule 
approving  the  emissions  inventories  as 
a  revision  of  the  Illinois  ozone  SIP.  On 
the  same  day.  USEPA  published  a 
proposed  rule  (59  FR  46948)  noting  that 
if  adverse  comments  were  received 
regarding  tlie  direct  final  rule,  the 
USEPA  would  withdraw  the  direct  final 
and  publish  another  final  rule 
addressing  the  public  comments. 
Adverse  comments  were  received 
regarding  the  direct  final  rule.  This 
subsequent  final  rule  addresses  the 
adverse  comments  and  armounces 
USEPA's  final  action  regarding  Illinois' 
base  year  ozone  precursor  emission 
inventories. 

n.  Public  Comments 

The  following  discussion  summarizes 
the  comments  received  regarding  the 
emissions  inventories  and  the  USEPA 
responses  to  those  comments.  All 
comments  were  included  in  a  single  set 
of  comments  submitted  jointly  by  the 
American  Lung  Association  of 
Metropolitan  Chicago  and  the  Citizens 
Commission  for  Clean  Air  in  the  Lake 
Michigan  Basin. 

Comment:  The  commenters  note  that 
air  quality  monitoring  and  modeling 
performed  by  the  Lake  Michigan  Air 
Directors  Consortium  (LADCO) 
indicates  that  the  Chicago  area 
emissions  inventory  underestimates 
VOC  emissions  by  as  much  as  1.5  times 
and  overestimates  NO,  emissions.  VOC 
speciation  profiles  indicate  that  the 
inventory  is  imderestimating  mobile 
and/or  area  source  emissions. 

The  commenters  point  out  that  the 
accuracy  of  the  emissions  inventory  is 
critical  since  it  is  difficult  to  solve  an 
ozone  attainment  problem  when  the 
source  of  the  problem  is  not  understood. 


Errors  in  the  emissions  inventory  could 
lead  to  errors  in  the  calculated  emission 
reduction  requirement  (both  in  total  and 
by  source  category)  and  the  efficacy  of 
the  VOC  versus  NO,  controls,  all  of 
which  are  important  issues  in  the  Lake 
Michigan  Basin. 

The  commenters  note  that  monitoring 
data  contradicting  emission  inventories 
is  not  unique  to  northeastern  Illinois, 
suggesting  that  there  may  be  a 
fundamental  flaw  in  the  process 
recommended  by  the  USEPA  for 
developing  emission  inventories.  The 
commenters  state  that  the  USEPA 
should  act  to  resolve  these  problems 
immediately.  Furthermore,  the 
inventories  should  be  adjusted  to  be 
consistent  with  convincing  monitoring 
data  like  those  collected  by  LADCO. 

Response:  The  USEPA  is  aware  of  the 
monitoring  data  collected  during  the 
Lake  Michigan  Ozone  Study  (LMOS) 
and  their  implications  regarding  the 
emissions  inventory.  The  data  imply 
that  VOC  emissions  in  the  LMOS 
domain,  and  particularly  in  the  Chicago 
and  Milwaukee  ozone  nonattainment 
areas,  are  underestimated  or  that  NO, 
emissions  are  overestimated.  It  is  noted, 
however,  that  these  monitoring  data  are 
not  sufficient  in  quantity  and  detail  to 
allow  detailed,  source  category-specific 
corrections  to  the  emissions  inventory. 
The  data  imply  that  the  States  and  the 
USEPA  should  continue  to  pursue 
improved  emission  inventory 
techniques. 

It  is  further  noted  that  the  LMOS 
States  (Ilhnois.  Indiana.  Michigan,  and 
Wisconsin)  have  pursued  improvements 
in  the  emissions  inventories  subsequent 
to  the  submittal  of  the  1990  base  year 
emissions  inventories.  These  emissions 
inventory  improvements  have  led  to 
significantly  improved  agreement  with 
the  monitoring  data  collected  during  the 
LMOS.  The  emissions  data  to  be  used  in 
the  Lake  Michigan  Ozone  Control 
Program  (LMOP)  (the  modeling  analysis 
conducted  to  select  emission  control 
measures,  to  assess  the  merits  of  VOC 
versus  NO,  controls,  and  to  dr:ncnstrate 
attainment  of  the  ozone  standard  in  the 
LMOS/LMOP  modeling  domain)  agree 
favorably  with  the  monitoring  data. 
Some  changes  in  the  base  year 
emissions  inventories  are  expected  to 
result  from  this  process.  These  changes 
will  be  assessed  by  the  USEPA  when  the 
demonstrations  of  attainment  are 
submitted.  If  significant  changes  in  the 
base  year  emissions  inventories  are 
implied  by  the  modeling  input  data,  the 
USEPA  may  consider  requesting  the 
States  to  revise  the  base  year  emission 
inventories  approved  previously  by  the 
USEPA.  Alternatively,  with  concurrence 
from  the  State,  the  USEPA  may 
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rulemake  to  revise  the  approved  base 
year  emissions  inventories  at  the  same 
time  that  the  USEPA  acts  on  the 
demon.stration  of  attainment. 

Because  the  State  followed  USEPA 
guidelines  in  preparing  the  emission 
inventories  covered  in  this  rulemaking, 
the  USEPA  does  not  believe  it  is 
appropriate  to  disapprove  the  base  year 
emissions  inventories  at  this  time.  Such 
a  disapproval  would  not  bo  adequately 
supported  by  the  monitoring  data 
collected  during  the  LMOS. 

Comment:  LADCO  monitoring  and 
speciation  data  indicate  that  mobile 
source  emissions  are  underestimated  in 
the  Chicago  area  emissions  inventory.  A 
contributing  factor  may  be  inaccurate 
speed  data.  In  comments  addressing  the 
conformity  findings  for  the  1993-1997 
and  1994-1998  Transportation 
Improvement  Programs  and 
Transportation  System  Development 
Plans,  a  number  of  organizations 
identified  problems  with  the  Chicago 
Area  Transit  Study  (CATS) 
transportation  model  that  could  lead  to 
inaccurate  speed  estimates.  The 
problems  identified  were: 

1.  The  speeds  used  to  estimate  mobile 
source  emissions  are  not  based  on  actual 
measurements  but  instead  are  a  function 
of  applicable  speed  limits,  numbers  of 
traffic  lights,  type  of  ^pad.  etc.  With 
little  or  no  empirical  data  to  support  the 
speed  estimates,  they  are  highly  suspect. 

2.  In  order  to  generate  accurate 
speeds,  the  model  should  post-process 
link  speeds. 

3.  Tne  model  should  account  for 
intersection  delays. 

These  problems  are  likely  to  lead  to 
underestimation  of  emissions. 

Other  model  deficiencies  may  have 
skewed  speeds  in  a  manner  that  resulted 
in  overestimation  of  emissions  or  had 
no  effect  on  emissions.  For  example,  the 
model  should  feed  trip  times  back  to  the 
mode  choice  and  trip  distribution 
portions  of  the  model  to  account  for 
persons  who  choose  a  different  mode  or 
avoid  congested  areas.  The  model 
should  a'so  have  separate  peak  and  non- 
peak  components  that  account  for 
drivers  taking  trips  during  less 
congested  hours  of  the  day,  instead  of 
the  fixed  time-of-day  factors  that  the 
model  currently  uses. 

The  above  problems  should  be 
remedied  before  USEPA  gives  final 
approval  to  the  emissions  inventory. 

nesponse:  It  is  true  that  the  link 
speeds  given  in  the  transportation 
model  output  are  not  actual  measured 
speeds,  but  rather  "impedances"  with 
the  dimensions  of  speed  that  are  used  to 
make  the  model's  estimated  traffic 
levels  balance.  Both  the  lEPA  and  CATS 
subjected  the  CATS  network  speed 


(impedance)  data,  used  in  the 
development  of  the  1990  base  year 
mobile  source  emission  estimates,  to 
considerable  scrutiny  before  they  were 
used  in  the  estimation  of  emissions.  It 
was  determined  that  the  model  speed 
data  were  representative  and  could  be 
properly  used  "as  is." 

As  described  in  the  emissions 
inventory  documentation,  the  lEPA 
checked  the  model  link  speeds  by  road 
type  and  found  them  to  be  reasonable 
and  representative.  In  particular,  model 
speeds  were  checked  by  road  type  under 
free  and  congested  conditions.  Model 
speeds  were,  in  general,  less  under 
congested  conditions  than  under  free 
flow  conditions;  and  average  speeds  for 
different  road  types  differed  as 
expected.  Local  streets  had  the  lowest 
average  speeds,  typically  in  the  20  to  35 
mile  per  hour  range,  while  rural 
interstates  had  the  highest  average 
speeds,  up  to  65  miles  per  hour.  Speeds 
on  very  congested  streets  were  below  10 
miles  per  hour,  as  would  be  expected 
during  "rush  hour"  periods.  Model 
speeds  for  most  roads,  except  interstates 
and  freeways,  were  in  the  25  to  45  mile 
per  hour  range.  The  model  speeds  for 
each  roadway  type  agree  broadly  with 
speeds  observed  on  roads  of  that  type 
both  in  Chicago  and  elsewhere.  It 
should  be  noted  that  the  transportation 
model  used  by  CATS  takes  intersection 
delays  into  account. 

With  regard  to  the  comments 
concerning  the  overestimation  of 
emissions,  CATS  has  recently 
introduced  a  modeling  method  of 
feeding  trip  times  back  into  the  mode 
choice  and  trip  distribution  parts  of  the 
transportation  model.  In  addition.  CATS 
has  introduced  the  use  of  peak  and  off- 
peak  modeling  components.  These  new 
model  features  have  had  a  negligible 
effect  on  the  model  output. 

Comment:  Accurate  emissions  are 
missing  for  the  following  source 
categories: 

1.  Publicly  Owned  Treatment  Works 
(POTWs); 

2.  Hazardous  Waste  Landfills; 

3.  Municipal  Landfills; 

4.  Leaking  Underground  Storage  Tanks 
(LUSTs); 

5.  Lawn  Care  Pesticide  Applications; 

6.  Agricultural  Burning; 

7.  Catastrophic/ Accidental  Releases; 

8.  Waste  Disposal  Incinerators;  and 

9.  Small  (10  to  25  tons  per  year)  VOC- 
emitting  Facilities. 

Response:  Each  of  the  source 
categories  are  individually  responded  to 
below: 

Publicly-Owned  Treatment  Works 

The  Publicly-Owned  Treatment 
Works  (POTW)  category  was  treated  by 


the  lEPA  as  a  point  source  category  and 
not  as  an  area  source  category  in  the 
Chicago  ozone  nonattainment  area.  A 
total  of  62  POTW  facilities  were 
addressed  in  the  Chicago  nonattainment 
point  source  inventory. 

The  lEPA  estimates  were  primarily 
based  on  data  obtained  from  the  lEPA's 
Division  of  Water  Pollution  Control, 
which  issues  permits  to  all  POTW 
facilities.  The  permit  files  contain 
facility-specific  data  including,  but  not 
limited  to.  a  facility's  monthly  average 
flowrates  and  the  location  of  the  facility. 
Other  information  not  obtained  from  the 
permit  files,  such  as  industrial 
wastewater  contribution,  were  either 
directly  solicited  from  the  facilities 
themselves  or  were  given  a  default  \  alue 
consistent  with  the  recommendations  of 
the  USEPA  based  on  the  guidelines 
contained  in  Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Precursors  of  Ozone,  Volume  1  (EPA- 
450/4-88-021).  The  emissions 
inventory  documentation  subpiil'i^d  by 
the  lEPA  contained  a  detailed 
discussion  of  lEPA's  emission 
estimation  methodology  for  this  source 
category. 

Hazardous  Waste  Landfills  and 
Municipal  Landfills 

The  Chicago  ozone  nonattainment 
area  emissions  inventory  includes 
emissions  for  landfills  within  the  point 
source  emissions  inventory  rather  than 
as  an  area  source  category.  The  lEPA 
used  information  from  the  lEPA 
Division  of  Land  Pollution  Control  to 
determine  the  size.  type,  age,  and 
location  of  landfills  in  the  Chicago 
nonattainment  area.  In  cases  where 
some  of  the  information  was  missing, 
estimates  were  based  on  the  best 
available  information.  The  emissions 
inventory  contains  emissions  estimates 
for  229  landfills  with  a  total  of  4.59  tons 
per  day  of  VOC  emissions. 

Calculation  of  landfill  emissions  was 
based  on  the  1988  document.  Air 
Emissions  from  Municipal  Solid  Waste 
Landfills — Background  Information  for 
Proposed  Standards  and  Guidelines.  An 
emission  factor  of  35.36  tons  VOC  per 
year  per  million  tons  of  refuse  was  used 
in  the  emission  estimations.  This  was 
based  on  a  recommended  emission 
factor  of  13.6  tons  VOC  per  year  per 
million  tons  of  refuse  multiplied  by  2Jj 
to  account  for  the  fact  that  the  Chicago 
area  receives  more  than  23  inches  of 
precipitation  per  year. 

Catastrophic/Accidental  Releases  and 
Leaking  Underground  Storage  Tanks 

.  Catastrophic/accidental  releases  were 
not  included  in  the  Chicago 
nonattainment  area  inventory  due  to  tlv^ 


lack  of  USEPA  emission  inventory 
guidance  for  this  source  category  and 
the  lack  of  available  data.  In  addition, 
note  that  the  USEPA  guidance  requires 
that  the  emissions  be  estimated  for  a 
typical  ozone  season  weekday.  Since 
such  releases  are  random  and  the  extent 
of  emissions  can  not  be  calculated,  the 
lEPA,  with  concurrence  from  the 
USEPA,  did  not  include  emissions  from 
this  category  in  the  emissions  inventory. 

There  is  a  similar  lack  of  information 
regarding  VOC  emissions  from  Leaking 
Underground  Storage  Tanks  (LUSTs). 
Although  information  on  the  location  of 
LUST  cleanups  is  available,  quantifying 
the  VOC  emissions  resulting  from  the 
leaks  and  from  the  cleanup  operations  is 
complicated  by  the  lack  of  information 
on  the  amount  of  gasoline  or  other 
volatile  materials  released,  the  amount 
of  material  that  has  reached  the  water 
table,  and  the  amount  of  material  that 
has  been  trapped  in  the  soil.  The 
USEPA  concurs  with  the  omission  of 
those  emissions  given  the  lack  of  data. 

Lawn  Care  Pesticide  Applications 

The  lEPA  did  not  calculate  these 
emissions  due  to  a  lack  of  available 
USEPA  guidance  for  this  source  and  to 
a  lack  of  available  data.  In  addition,  the 
lEPA  believes  that  such  emissions  are 
already  accounted  for  under  the 
household  pesticide  subcategory  of  the 
commercial/consumer  solvents 
categor>'.  The  USEPA  concurs  with  the 
omission  of  these  emissions  given  the 
lack  of  data  and  guidance. 

Agricultural  Burning 

Agricultural  burning  was  not    • 
considered  to  be  significant 
summertime  source  of  VOC  emissions 
in  the  Chicago  ozone  nonattainment 
area  since  such  burning  occurs 
primarily  outside  of  the  summer 
months.  The  Chicago  nonattainment 
area  does  contain  VOC  emissions 
resulting  from  forest  fires  as  well  as 
from  burning  of  landscape  waste  under 
the  open  burning  category. 

Waste  Disposal  Incinerators 

The  Chicago  nonattainment  area 
emissions  inventory-  includes  VOC 
emissions  from  waste  disposal 
incinerators.  The  summary  of  these 
emissions  can  be  found  in  Table  2-2  of 
the  Chicago  area  emissions  inventory 
submittal  under  the  category.  Municipal 
Waste:  Combustion.  This  category 
summarizes  the  point  source  inventory 
for  Commercial/Institutional. 
Governmental,  and  Industrial  Waste 
Incineration.  There  are  a  total  of  121 
source  facilities  in  this  category, 
emitting  a  total  of  1.C2  tons  VOM  per 
day. 


Small  (10  to  25  Tons  Per  Year)  VOC- 
Emitting  Facilities 

The  Chicago  nonattainment  area  point 
source  emissions  inventory  includes 
emissions  from  small  facilities  emitting 
less  than  25  tons  VOC  per  year.  All 
permitted  emission  sources  were 
included  in  the  point  source  emissions 
inventory  regardless  of  their  size.  The 
emissions  inventory  includes  source 
facilities  with  emissions  as  low  as  0.01 
tons  per  day  or  0.1  pounds  per  hour. 
Although  these  facilities  were  not 
individually  documented  in  the  major 
source  summary  documentation  of  the 
emissions  inventory  submittal,  their 
emissions  were  totalled  in  the 
appropriate  activity-related  source 
categories. 

Comment:  An  area  of  concern  is  the 
lack  of  rule  effectiveness  factors  for 
many  source  categories  in  the  emission 
inventories.  For  sources  that  do  have 
rule  effectiveness  estimates,  there  is 
little  infonnation  explaining  how  the 
estimates  were  selected. 

Response:  As  noted  in  the  emission 
inventory  documentation,  the  State 
assumed  a  default  rule  effectiveness  of 
80  percent  for  most  source  categories,  as 
recommended  in  USEPA  guidelines.  A 
rule  effectiveness  of  100  percent  was 
used  for  sources  that  estimatini 
emissions  using  direct  measurement 
methodologies,  such  as  mass  balance. 
These  procedures  comply  with  Illinois" 
Inventory  Preparation  Flan,  previously 
approved  by  the  USEPA. 

The  State,  as  part  of  the  LMOS. 
determined  facility-specific  rule 
effectiveness  levels  for  major  facilities 
with  emission  control  efficiencies  in 
excess  of  95  percent.  All  non-studied 
facilities  with  emission  control 
efficiencies  in  e.xcess  of  95  percent  were 
assumed  to  have  rule  effectiveness 
levels  equal  to  the  median  rule 
effectiveness  determined  in  the  facilitv- 
specific  study,  approximately  92 
percent.  The  study  parameters  and 
results  were  included  in  documentation 
referenced  in  the  emissions  inventory 
submittal.  1  ho  USEPA  has  reviewed  this 
documentation,  and  has  determined  it 
to  be  acceptable.  Therefore,  the  State 
has  taken  an  acceptable  approach  to 
applying  rule  effectiveness  and  has 
adequately  documented  this  approach 
and  the  resulting  rule  effectiveness 
estimates. 

Comment:  The  use  of  questionable 
population-based  omissions  factors 
appears  to  have  contributed  to  low- 
emission  estimates  ftjr  some  area 
sources.  For  example,  estimates  of 
graphic  arts,  auto  body  refinishing.  and 
non-road  construction  equipment  VOC 
emissions  are  significantly  lower  per 


capita  than  for  other  urban  areas.  Given 
that  additional  controls  on  area  sources, 
are  likely  to  be  included  in  Illinois' 
attainment  plan,  accuracy  of  the  area 
source  emissions  is  especially 
important. 

Response:  With  regard  to  the  graphic 
arts  category,  USEPA  guidelines,  as 
used  by  the  lEPA,  recommended  the  use 
of  population-based  per  capita  emission 
factors  to  estimate  county  total  graphic 
arts  emissions.  However,  since  the 
Illinois  point  source  emissions 
inventory  contains  emissions  from 
graphic  arts  facilities,  the  lEPA  followed 
USEF.\  guidelines  and  subtracted  point 
source  omissions  for  this  soiucc 
category  from  the  calculated  area  source 
emis.sions  total.  This  subtraction  is 
performed  to  avoid  double  ( ountiiig  of 
emissions.  If  one  compares  the  total  of 
poin*  and  area  source  cmis.'-.ions  for  this 
sourt.r.'  categtiry  on  a  per  capita  basis 
with  similar  emission  rates  for  other 
major  areas,  one  would  find  better 
ai^roi-nicnt.  The  low  an-a  source  per 
capita  emission  rate  is  an  artifact  of  the? 
thoruughnoss  of  Illinois'  point  soun  e 
emissions  inventorv. 

Regarding  the  automobile  refinishing 
area  source  category,  emissions  worn  not 
estimated  using  only  a  popiilation-liased 
ennssif.n  factor.  The  Cliirago 
automobile  refinishing  area  source 
emission  estimates  were  determined  by 
apportioning  national  automobile 
refini'-.liing  activity  data,  such  as  the 
amount  of  coating  usage,  to  the  Chicago 
area  on  the  basis  of  population.  This 
meth(jd  was  chosen,  with  the  approval 
and  support  (through  the  use  of  a 
USEPA  contract)  of  the  USEPA.  to  bolter 
quantify  the  emissions  from  different 
operations  involved  in  automobile 
refinishing  and  for  better  estimation  of 
emission  reihictions  resulting  from 
required  controls.  The  method      "^ 
employed  would  load  to  per  capita 
emission  rates  differing  from  those  in 
urban  awas  where  a  strict  per  capita 
emission  rate  wore  used.  The 
directionality  of  the  dilToroncos  does  not 
imply  that  the  to(  hniquo  used  li;.  tiio 
IEP.'\  is  in  error. 

Regarding  emissions  from  non-road 
construction  oquipmonl.  it  must  be 
noted  that  \hP.\  simply  used  omission 
estimates  provided  by  L'SEPA's  Office 
of  Mobile  Sources.  In  IWIl.  the  ISEPA 
issued  an  emissions  inventory  foroarii 
of  the  ozone  and  carbon  nu)noxide 
nonattainment  areas.  The  lEP.^  used  the 
emissions  inventory  provided  bv  th.o 
USEPA  for  tlu'  Chicago  o7ono 
nonattainment  area.  Given  the  detail  of 
the  data  used  and  the  extent  of  the 
quality  assuranc:e  of  this  emissions 
inventory,  the  lEP.^  believes,  and  the 
USEPA  agrees,  that  no  bettor  estimate  of 
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non-road  construction  equipment 
vmissiuns  is  available  at  this  time  and 
that  the  current  emissions  estimate  is 
appropriate.  It  is  additionally  noted  that 
the  emissions  inventory  submitted  by 
the  lEPA  incorporated  by  reference  the 
documentation  of  the  non-road 
construction  equipment  emissions 
estimates  supplied  by  the  USEPA. 

Comment:  The  coniincnters  note  that 
the  emissions  for  railroads  and  .lirport 
lack  documentation.  In  addition,  the 
conimenters  note  that,  given  that  a  high 
speed  rail  and  a  liiinl  airport  an;  both 
under  consideration  for  the  Chicago 
area,  this  la;  k  of  documentation  is 
especially  troublesome. 

Response:  Discussion  of  the 
estimatujn  procedures  used  for  railroad 
and  airport  emissions  is  contained  on 
pages  196  through  221  of  the  Chioago 
emissions  inventory  dcKumentation 
submitted  to  the  USEI'A.  The  dJs»;ussion 
of  railroad  emissions  includf^s  ;'n 
ustimatp  of  statewide!  railrtjad  !.;el 
usage,  which  was  apportioned  lo  the 
nonaltninnient  area  counties  b;ir.ed  on 
the  countv  to  State  ratios  of  railroad 
track  mileagf*.  The  county  furl  usage 
figures  wt.-e  then  rnuiiip'ied  by  a  per 
imit  fuel  usage  emission  tntn  f;icfor.  This 
approach  is  acceptabU  to  thi;  I  '.SEPA. 

The  method  used  for  airport 
emissions  evaluated  commercial  aircraft 
iictivity  at  O'Mare  and  Midway  Airports 
on  an  aircraft  engine-specific  basis 
incorporating  modal  emission  rates.  The 
modal  emission  rate  fur  tCirh  engine  is 
a  function  of  the  amount  of  hiol  burned 
for  each  of  the  four  modes  power 
settings.  The  four  modes  are  taxi 'idle, 
takeoff,  cUmbout.  and  approach. 
Emissions  were  estimated  for 
approximately  60  different  conmiercial 
engine  types.  Emissions  from  the 
remaining  aircraft  categories,  military 
and  general  aviation,  were  estimated 
based  on  the  number  of  landing  and 
take-off  (LTO)  cycles  of  each  aircraft 
type.  These  LTO  cycles  were  also  the 
basis  of  the  emissions  estimates 
perforr.u  ;1  for  all  of  the  other  airports  in 
the  Cliicago  ozone  nonattainment  area. 
These  estimation  procedures  we.'-e 
documented  in  lEPA's  emissions 
inventorv  submittal  and  wen;  found  to 
be  acceptable  by  the  USEPA. 

III.  Final  Rulemaking  Action 

The  State  of  Illinois  has  met  the 
requirements  |section  182(a)(l)l  of  the 
Art  for  the  submittal  of  base  ycur  ozone 
precursor  emissions  inventories.  The 
USEPA  approves  the  State's  1990  bas«! 
year  ozone  precursor  emission 
inventories  for  the  Chicago.  Melro-Ea.st 
St.  Louis,  and  Jersey  (-ounty  ozone 
nonattainment  area.s. 


This  action  has  been  classified  as  a 
Table  2  action  by  tjie  Regional 
Administrator  under  the  procedure's 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225).  as 
revised  by  an  October  4.  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  fn»m 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Lac;h 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  FIcxibilitv  Act, 
5  U.S.C.  600  et  seq..  USEPA  must" 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore.       ^ 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  woukl 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  .State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIFs  on  such 
grounds.  Union  Electric  Co.  v.  i'.S. 
E.P.A..  All  U.S.  246,  256-(.n  (1976). 

Under  section  307(b)(1)  ol  the  Act, 
petitions  for  judicial  review  of  this 
a(  tion  must  be  filed  in  the  United  .Stales 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  15,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  |>etition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  section  m.iy 
not  be  callenged  later  in  proceedings  to 
enforce  its  requirements  (see  se<.ti<m 
307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Nitrogen  dioxide,  Ozone. 
Volatile  organic  compotinds. 

Dated:  Februiir>'  2.3,  1995. 
Robert  .Springer, 
Acting  Hegionol  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Fedc-ral  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671f}. 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

ft         «         ft         «         * 

(i)  The  Iwse  year  (1990)  ozone 
emission  inventory  requirement  of 
section  182(a)(1)  of  the  Clean  Air  Ail.  ;is 
amended  in  1990.  has  been  satisfied  for 
the  following  Illinois  ozono 
nonattainment  areas:  the  Chicago 
nonattainment  an-a — Cook,  DuPagi-. 
Kane,  Lake,  Will  and  McMenr\' 
Counties.  Aux  Sable  and  Gooselak'- 
Townships  in  Gnindy  County,  and 
Oswego  Township  in  Kendall  (^o\uity, 
the  Metro-East  St.  Louis  nonattainment 
area — Madison.  Monroe,  and  St.  Clair 
Counties;  and  jersey  County. 

|KR  Dor.  «>.5-^.1(.l  Filed  3-i:i-05:  8:4.-^  .r.i:\ 
BILLING  COOE  a66O-50-P 

40  CFR  Parts  52  and  81 

[IL80-3-€838;  FRL-5170-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and 
Designations  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

agency:  Environmental  Protection 
Agent  y  (USEPA). 
ACTION:  Final  rule. 


summary:  On  November  25.  1994. 
USEPA  proposed  to  approve  a  State 
Implementation  Plan  (.SIP)  request  to 
redesignate  the  Jersey  County,  Illin{)is 
marginal  ozone  nonattainment  area  to 
attainment  of  the  public  health  based 
ozone  air  quality  standard.  The  USEP.A 
also  proposed  approval  of  the 
accompanying  maintenance  plan  as  a 
SIP  revision.  The  redesignation  request 
and  mainteniuice  plan  were  submitted 
bv  the  Illinois  Environmental  Protection 
Agency  (lEPA)  on  November  12,  1093. 


The  State  has  met  the  requirements  for 
redesignation  contained  in  the  Clean  Air 
Act  (Act).  The  redesignation  request  is 
based  on  ambient  monitoring  data  that 
show  no  violations  for  the  ozone 
National  Ambient  Air  Quality  Standard 
during  the  three-year  period  from  1990 
through  1992.  Public  comments  were 
solicited  on  the  redesignation  request, 
maintenance  plan  and  on  USEPA's 
proposed  action.  No  public  comments 
were  received. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  April  13,  1995. 
ADDRESSES:  Copies  of  the  SIP  revision 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604  (312) 886-6057, 
SUPPLEMENTARY  INFORMATION:  On 
November  12.  1993.  the  lEPA  submitted 
a  redesignation  and  maintenance  plan 
for  Jersey  County  as  a  requested  SIP 
revisions.  The  lEPA  has  requested  that 
Jersey  County  be  redesignated  to 
attainment  for  ozone. 

On  November  6,  1991  (56  FR  56694), 
the  USEPA  formally  designated  Jersey 
County  as  a  marginal  ozone 
nonattainment  area.  This  classification 
and  designation  was  based  on  a 
monitored  violation  of  the  ozone 
National  Ambient  Air  Quality  Standard 
»in  Jersey  County  in  1988. 

Jersey  County  is  a  rural  county 
located  appro.ximately  25  miles  north  of 
St.  Louis.  Missouri.  Based  on  the  1990 
census,  the  population  of  Jersey  Countv 
is. 20, 539.  with  the  largest  urban 
population  being  that  of  Jerseyville. 
with  a  population  of  approximatelv 
8.000. 

On  November  25. 1994.  (59  FR  60577) 
the  USEP.A  proposed  approval  of  the 


SIP  revision  request  to  redesignate  the 
Jersey  County.  Illinois  ozone 
nonattainment  area  to  attainment  and  ' 
the  accompany  maintenance  plan. 
Please  refer  to  the  November  25.  1994. 
Federal  Register  (59  FR  60577)  and  the 
July  8.  1994.  technical  support 
document  for  additional  information  on 
this  final  rule. 

With  respect  to  the  requirement  of 
section  172(c)(3).  the  USEPA  notes  that 
the  State  of  Illinois  has  developed  and 
submitted  the  required  emissions 
inventory,  which  section  182(a)(1) 
required  to  be  submitted  by  November 
15.  1992.  On  September  13.  1994, 
USEPA  proposed  approval  of  the 
emissions  inventorv  for  Jersey  County 
(59  FR  46920).  Elsewhere  in  this 
Federal  Register,  the  USEPA  has  taken 
final  action  on  Illinois'  Emissions 
Inventory  SIP  revision  request, 
including  that  portion  for  Jersey  County. 

Public  Comments 

The  public  comment  period  for  the 
November  25.  1994  (59  FR  60577), 
notice  of  proposed  rulemaking  to 
approve  the  redesignation  request  for 
Jersey  County  closed  on  December  27, 
1994.  and  no  comments  were  received. 

Final  Rulemaking  Action 

The  USEPA  is  approving  the 
redesignation  of  Jersey  Countv  to 
attainment  for  ozone  because  the  State 
of  Illinois  has  met  the  requirements  of 
the  Act  revising  the  Illinois  ozone  SIP 
and  is  approving  the  maintenance  plan 
as  a  revision  to  the  SIP. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993" 
memorandum  from  Michael  II.  Shapiro. 
Acting  Assis'.iiu  Administrator  for  Air 
and  Radialitju.  The  O.MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxiilt-. 

Illinois— Ozone 


Hydrocarbons.  Nitrogen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Nitrogen  dioxide.  Ozon  -. 
Volatile  organic  compounds. 

n.itt'd;  F\:bruary  2:\.  I't'l'i. 
Robert  Springer. 

.■\rtin^  lU'gioiial  Adiiiini-.trator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
cnntinu(!s  to  read  as  follows: 

Authorit>:  42  I'SC  74()l-7r)71q. 
Subpart  O— Illinois 

2.  Section  52.726  is  amendinl  by 
adding  paragraph  (h)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

*  •  •  •  • 

(h)  Approval — On  November  12. 
1993,  the  Illinois  Environmental 
Protection  Agency  submitted  an  ozone 
redesignation  request  and  maintenance 
plan  for  Jersey  County  ozone 
nonattainment  area  and  requested  that 
Jersey  County  be  redesignated  to 
attainment  for  ozone.  The  redesignation 
request  and  maintenance  plan  meet  tin? 
redesignation  requirements  in  section 
107(dl(3)(d)ofthe.Act.  The 
re(l(!signation  meets  the  Federal 
requirements  of  section  182(a)(1)  of  the 
Clean  Air  Act  as  a  revision  to  the 
Illinois  f)zone  State  Implementation 
Plan  for  Iors(>v  Countv. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  p.irt  81 
(.or.tiiUK'S  to  reail  as  fullous: 

Aulhorilyt42  V.SC  74in-7H71q 

2.  Ill  !»  81 .3 1 4  tlic  ozone  tabic  is 
amended  by  revising  the  entry  "Jersey 
Count}-  .\rea"  to  n-ad  as  follows: 

§81.314    Illinois. 


Designated  areas 


Designation 


Classification 


Date' 


T>pe 


Date' 


Type 


Jersey  County  Area  Jersey  County 


[  1     Attainment. 


'This  date  Is  November  15.  1990,  unless  otherwise  noted. 
"Apri,  13.  1995. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  5 

[ET  Docket  No.  93-266;  FCC  95-50] 

Pioneer's  Preference  Rules 

AGENCY:  Federal  ruminiinic  aduiis 

Qjmniis.sion. 

ACTION:  Final  rule. 


summary:  By  this  Second  Roport  and 
Order,  the  Comniissiim  modifies  cortain 
rules  regarding  its  pioneer's  prtference 
program.  This  action  is  intended  to 
inc;re;ise  the  efficiency  of  the  program  by 
making  it  better  comport  with 
competitive  bidding  authority  and  the 
Commission's  experience  administering 
it. 

EFFECTIVE  DATE:  April  13,  195)"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  776-1622. 
SUPPt.EMENTARY  INFORMATION:  1'hi.s  is  a 
sununary  of  the  Commission's  Se<;ond 
Report  and  Order,  adopted  February  28. 
19i)5.  and  released  March  1. 199.-).  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  n?gular  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NVV.,  Washington.  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duphcation  contractor,  International 
Transcription  .Service.  Inc..  (202)  857- 
3800.  2100  M  .Street.  NVV..  .Suite  140. 
Washington.  DC  20037. 

.Summarv  of  Second  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Milking  (Notice)  in  this  pmreeding.  .')8 
FR  .57.578  (October  26,  1993).  the 
Conunission  sought  ( ommenf  on 
whether  and  how  the  pioneer's 
preference  rules  could  be  amended  lo 
lake  into  account  competitive  bidding 
and  its  experience  administering  them. 
or  whi'ther  these  rules  shuuid  be 
repealed.  In  the  Notice,  the  ConifiiisNioii 
propose<l  to  eliminate  the  current 
policies  of  issuing  public  notices 
specifying  pionei^r's  preferoiit  e  filing 
deadlines,  considering  raw 
experimental  licen.se  material  thai 
relates  to  preference  requests,  and 
making  initial  determinations  on 
preferen(.e  requests.  The  Commission 
al.so  propose<i  to  limit  acct^ptance  of 
preference  requests  to  services  that  use 
new  technologies  and  proposeil  that 
pn  ferenr  e  requests  be  filed  prior  to  a 


notice  of  inquiry  (NOi)  in  a  proceeding 
that  addresses  a  new  service  or 
'technology,  if  s\ich  a  «locumen!  is  is,sued 
in  advance  of  a  notice  of  proposed 
rulemaking  (NPRM),  ralhn  than  the 
current  policy  of  allowing  requests  to  be 
filed  after  an  NOI  but  prior  to  an  NPRM. 
In  the  First  Report  and  Order.  .59  FR 
8413  (February  22,  1994).  the 
Commission  determined  that  il  would 
not  apply  amendments  to  its  rules  to 
three  pro<:eedings  in  which  tentative 
pioneer's  preferena^  decisions  had  been 
issued. 

2.  In  the  Second  Report  and  Order, 
the  Cximmission  determined  Ihat  the 
pionf^er's  preference  progra:n  should  be 
retained,  but  it  decided  to  eliminate  its 
current  policies  of  issuing  public 
notices  specifying  filing  deadlines, 
considering  raw  experimental  license 
material  that  relates  to  preference 
requests,  and  making  initial 
determinations  on  preference  requests. 
These  requirements  were  originally 
imposed  to  ensure  a  complete  record  in 
all  pioneer's  preference  prot:eedings.  b»it 
the  Commission  said  that  eliminating 
them  would  result  in  a  more  efficient 
process  with  no  detriment  to  the  public. 
The  Commission  also  adopted  its 
proposal  to  require  that  preference 
requests  be  filed  prior  to  an  NOI,  if  such 
a  document  is  issued  in  advance  of  an 
NPRM.  The  Commission  stated  that 
deferring  the  filing  deadline  to  the 
NPRM  stage  in  cases  in  which  an  N(3I 
has  been  issued  may  encourage 
speculative  preference  requests.  Finally, 
in  response  to  comments  to  the  Notice, 
the  Commission  required  that  any 
preference  grant  be  conditioned  on  use 
of  the  technology  and  system  for  which 
the  preference  was  awarded. 

3.  The  Commission  did  not  adopt  its 
proposal  to  limit  aa:eptance  of  pioneer's 
preference  requests  to  services  that  use 
new  technologies.  It  said  that  while  a 
pioneer's  preference  should  not  be 
awarded  simply  for  transferring 
technologies  from  existing  servict^s  in 
one  band  to  similar  services  in  another 
band,  a  significant  enhancenn-nl  of  an 
existing  service,  under  .some 
circumstances,  could  be  achievi^l  by 
combining  existing  teduiohigies  in  new 
and  innovative  ways.  The  Conunission 
also  noted  that  the  rec4>ntly-enacted 
G«;neral  Agreement  on  Tariffs  and  Tra«le 
(C.ATT)  legislation  provides  that 
preferences  be  awarded  for  significant 
contributions  to  the  development  of  a 
new  .service  or  to  the  development  of 
new  t(!chnoh)gies  that  sui)st.inlially 
enhance  an  existing  service. 

4.  Additionally,  the  Commission 
decided  that  in  services  in  which 
licenses  are  assigned  by  competitive 
bidding,  any  parties  n'ceiving  pioneer's 


preferences  will  be  required  to  p^y  for 
their  licenses  in  accord  with  the 
payment  formu!a  spr^cified  in  the  ( iATI' 
legislation.  The  CATT  legislation 
mandates  that  recipients  of  prcfett;n<~cs 
in  service  in  which  licenses  are  n^vardrd 
by  competitive  bidding  and  whose 
requests  were  arceptnd  for  filing  after 
September  1.  1994,  pay  in  a  lump  sum 
or  in  installment  payments  over  a 
period  of  not  more  than  five  years  8,5 
pen.ent  of  tlie  average  prir.p  paid  for 
comparable  liccnsi»s.  The  Commissini» 
said  lh.it  it  will  also  use  this  formula  foi 
any  future  grants  of  pioneer's  pn^ferem  >' 
requests  accepted  for  filing  on  or  befor<^ 
September  1,  1994  and — in  accord  witii 
the  CATT  legislation — will  determine 
comparable  licenses  on  a  case-by -i:a!:i' 
basis. 

5.  Accordingly,  it  is  onlored  Thai 
Parts  1  and  .5  of  the  Commission's  Ruie"- 
are  amended  as  specified  below, 
effective  30  days  after  publication  in  the 
Federal  Register.  This  action  is  taken 
pursuant  to  Sections  4(i).  7(a},  303(c), 
303(f),  303(g).  303(r),  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  Sections  154(i), 
157(a).  3n3(c).  303(1),  303{r).  3«3(r),  and 
309(j). 

List  of  Subjects 

47  CVR  Part  1 

Aiiministrative  practice  end 
procedure. 

47  an  Part  5 

Radio. 

Federiil  ('wniinunk aiions  ("onimission 
William  F.  Caton. 

Amendatory  Text 

Parts  1  ami  .5  of  chapter  I  of  title -I? 
of  the  Code  of  Fedi;ral  Regulations  are 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  |3Jiii  1 
continues  to  read  as  follows: 

Authority:  .Set  «  4.  303,  48  Stal.  Iiw.h 
loaz.  «s  amended;  47  U.S.C.  154,  30.1. 
InipliJincnt  5  U.S.C.  552  niifl  21  U.S.C.  l\S:\:\ 
i.'iili!ss  olhurwiM;  iioli'd. 

2.  Section  1.402  of  this  chapter  is 
anuuided  by  revising  paragraphs  (c  !.  (ti). 
(e),  and  (g).  redesignating  p)aragraph  (f) 
as  new  paragraph  (h).  and  aiiding  new 
paragraph  (f)  to  read  as  follows: 

§1.402    Pioneer's  preference. 

«         *         *         »         « 

(»;)  Pioneer's  preference  requests 
relating  to  a  specific  new  spectrum 
based  service  or  technology  will  not  Im' 
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accepted  after  the  Commission's 
Sunshine  Notice  is  issued  announcing 
initiation,  by  either  a  notice  of  inquiry 
or  notice  of  proposed  rule  making  that 
wrill  be  considered  by  the  Commission 
at  a  public  meeting,  of  a  proceeding 
pertaining  to  that  service  or  technology. 
Alternatively,  if  the  Commission 
initiates  a  new  proceeding  pertaining  to 
a  specific  new  spectrum-based  service 
or  technology  by  notation,  pioneer's 
preference  requests  will  not  be  accepted 
after  such  notice  is  submitted  to  the 
Commission  for  vote. 

(d)  Pioneer's  preference  requests 
complying  with  the  requirements  and 
procedures  in  paragraphs  (a)  through  (c) 
of  this  section  will  be  accepted  for  filing 
and  listed  by  file  niunber  in  a  notice  of 
proposed  rule  making  addressing  the 
new  service  or  technology  proposed  in 
the  request,  if  such  a  notice  of  proposed 
rule  making  is  adopted.  A  final 
determination  on  a  request  for  pioneer's 
preference  and  its  scope  will  normally 
be  made  in  a  report  and  order  adopting 
new  rules  for  the  service  or  technology 
proposed  in  the  request,  if  such  rules 
are  adopted.  If  awarded,  the  pioneer's 
preference  wdll  provide  that  the 
preference  applicant's  application  for  a 
construction  permit  or  license  will  not 
be  subject  to  mutually  exclusive 
applications.  If  granted,  the  construction 
permit  or  license  will  be  subject  to  the 
conditions  in  paragraphs  (f)  and  (g)  of 
this  section. 

(e)  Any  interested  persomnay  file  a 
statement  in  support  of  or  in  opposition 
to  a  request  for  pioneer's  preference 
listed  in  a  notice  of  proposed  rule 
making,  and  a  reply  to  such  statements, 
subject  to  filing  deadlines  that  shall  be 
published  in  the  notice  of  proposed  rule 
making.  Statements  on  the  merits  of 
pioneer's  preference  requests  must  be 
filed  separate  from,  and  not  part  of,  any 
comments  on  the  rules  proposed  in  the 
notice  of  proposed  rule  making. 
Statements  on  pioneer's  preference 
requests  wrill  not  be  accepted  prior  to 
issuance  of  the  notice  of  proposed  rule 
making. 

(f)  As  a  condition  of  its  license  grant, 
a  pioneer's  preference  grantee  will  be 
required  to  construct  a  system  that 
substantially  uses  the  design  and 
technologies  upon  which  its  pioneer's 
preference  award  is  based  within  a 
reasonable  time,  as  determined  by  the 
Commission,  after  receiving  its  license. 
Failure  to  comply  with  this  provision 
wrill  result  in  revocation  of  the  pioneer 
grantee's  license,  and  transfer  of  the 
license  will  be  prohibited  until  this 
requirement  is  met. 

(g)  In  services  in  which  licenses  are 
assigned  by  competitive  bidding,  any 
parties  receiving  pioneer's  preferences 


will  be  required  to  pay  for  their  licenses 
in  accord  with  the  payment  formula 
specified  in  the  General  Agreement  on 
Tariffs  and  Trade  legislation,  Public 
Law  103—465.  This  formula  requires  that 
pioneers  pay  in  a  Imnp  sum  or  in 
installment  payments  over  a  period  of 
not  more  than  five  years  85  percent  of 
the  average  price  paid  for  comparable 
licenses.  Comparable  licenses  will  be 
determined  by  the  Commission  on  a 
case-by-case  basis. 
*        *        «        *        ♦ 

3.  Section  1.403  is  revised  to  read  as 
follows: 

§  1.403    Notice  and  availability. 

All  petitions  for  rule  making  (other 
than  petitions  to  amend  the  FM, 
Television,  and  Air-Groimd  Tables  of 
Assignments)  meeting  the  requirements 
of  §  1.401  will  be  given  a  file  number 
and,  promptly  thereafter,  a  "Public 
Notice"  will  be  issued  (by  means  of  a 
Commission  release  entitled  "Petitions 
for  Rule  Making  Filed")  as  to  the 
petition,  file  number,  nature  of  the 
proposal,  and  date  of  filing.  Petitions  for 
rule  making  are  available  at  the 
Commission's  Dockets  Reference  Center 
(1919  M  Street  NW.,  Room  239. 
Washington,  DC). 

PART  5— EXPERIMENTAL  RADIO 
SERVICES  (OTHER  THAN 
BROADCAST) 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 
Interpret  or  apply  sec.  301,  48  Stat.  1081,  as 
amended;  47  U.S.C.  301. 

2.  Section  5.207  is  revised  to  read  as 
follows: 

§  5.207    Experiments  performed  In 
conjunction  with  pioneer's  preferenc* 
applications. 

An  applicant  for  a  pioneer's 
preference  pursuant  to  §  1.402  of  this 
chapter  may  file  an  experimental  hcense 
apphcaUon  for  a  limited  geographical 
area,  generally  including  no  more  than 
one  Metropolitan  Statistical  Area.  In 
order  to  be  eligible  for  a  preference  at 
the  time  of  a  report  and  order  in  a 
proceeding  addressing  a  new  service  or 
technology,  the  experimental  applicant 
must  demonstrate  the  technical 
feasibility  of  its  proposal  by 
siunmarizing  its  experimental  results  in 
its  preference  application,  unless  it 
instead  submits  an  acceptable  showing 
of  technical  feasibiUty.  If  a  pioneer's 
preference  apphcant  wishes  the 
Commission  to  consider  in  conjimction 
with  the  appUcation  experimental 
material  filed  subsequent  to  the 


apphcation.  the  apphcant  must 
summarize  this  material  and  submit  the 
siunmary  to  the  Commission  prior  to  the 
Sunshine  Notice  annoimcing  that  a 
report  and  order  pertaining  to  the  new 
service  or  technology  will  be  considered 
by  the  Commission  at  a  public  meeting, 
or — if  a  report  and  order  is  considered 
by  notation— prior  to  submission  of  the 
report  and  order  to  the  Commission  for 
vote.  All  experimental  material  must  be 
summarized  and  its  relevance  to  the 
pioneer's  preference  application 
explained  in  order  for  it  to  be 
considered  by  the  Commission. 

[FR  Doc.  95-6081  Filed  3-13-95;  8:45  am) 
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47  CFR  Part  61 

[CC  Docl(et  No.  90-132;  FCC  95-2] 

Competition  in  the  Interstate 
Interexchange  Marketplace 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Memorandiun  Opinion 
and  Order,  the  Commission  responded 
to  petitions  for  reconsideration  filed  in 
response  to  the  Interexchange  Order 
addressing  the  remaining  issues  raised 
on  reconsideration.  The  Interexchange 
Order  examined  the  state  of  competition 
in  the  interstate  interexchange 
marketplace.  At  that  time,  the 
Commission  concluded  that  most 
business  services  were  subject  to 
substantial  competition,  and  therefore 
Ufted  or  streamlined  certain  regulatory 
restrictions  on  AT&T  and  other 
Interexchange  Carriers  (IXCs).  In  this 
Memorandiun  Opinion  and  Order,  the 
Conunission  generally  affirmed  the 
various  regulatory  reforms  adopted  in 
the  Interexchange  Order,  with  certain 
minor  clarifications  and  modifications. 
EFFECTIVE  DATE:  April  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Werbach  at  (202)  418-1580. 
Pohcy  and  Program  Planning  Division, 
Common  Carrier  Biueau. 
SUPF1.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandiun  Opinion  and  Order  on 
Reconsideration  adopted  January  3, 
1995,  and  release  February  17, 1995. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  2100  M 


UMI 
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Street  NW.,  Suite  140.  Washington.  DC 
20037. 

Siunmary  of  Order 

1.  On  August  1. 1991.  the  Commission 
adopted  the  biterexchange  Order  (56  FR 
55235  (Oct.  25, 1991)),  concluding  an 
examination  of  the  state  of  competition 
in  the  interstate  interexchange 
marketplace  and  adapting  its  regulatory 
policies  in  light  of  this  competition.  The 
Commission  in  the  Interexchange  Order 
found  that  most  business  services  are 
subject  to  substantial  competition. 
Based  on  this  conclusion,  the 
Commission  further  streamUned  its 
regulation  of  most  of  AT&T's  business 
services,  while  retaining  price  cap 
regulation  for  two  services  that  were 
foimd  to  be  less  competitive — 800 
services  and  analog  private  line 
services.  The  Commission  also 
authorized  all  interexchange  carriers 
(IXCs)  to  offer  service  piusuant  to 
individually-negotiated  contract  rates 
that  are  generally  available  to  similarly 
situated  customers.  In  addition,  the 
Commission  eliminated 
nondiscrimination  reporting 
requirements  for  AT&T  services  subject 
to  further  streamlining,  and  the 
requirement  that  AT&T  submit  annually 
an  independent  audit  report  on  its 
installation  and  maintenance 
procedures.  Finally,  the  Commission 
eliminated  the  comparably  efficient 
interconnection  (CEI)  filing 
requirements  and  CEI  parameters  for 
AT&T's  provision  of  enhanced  services 
that  rely  exclusively  on  basic  services 
subject  to  further  streamlining. 

2.  Eleven  parties  filed  petitions 
seeking  reconsideration  of  the 
Interexchange  Order.  The  Commission 
addressed  reconsideration  requests 
relating  to  the  bundUng  of  800  services 
and  inboiuid  services  with  other 
services  in  prior  orders.  This 
Memorandum  Opinion  and  Order  on 
Reconsideration  responds  to  the 
remaining  issues  on  reconsideration, 
and  reaffirms  the  Interexchange  Order 
with  certain  minor  modifications. 

3.  The  Commission  affirmed  its 
decision  to  permit  IXCs  to  offer  services 
pursuant  to  individually-negotiated 
contracts.  The  Commission  rejected 
arguments  that  such  "contract  carriage" 
violated  the  Communications  Act  of 
1934,  that  contract  carriage  would  lead 
to  predatory  behavior  by  AT&T,  that  the 
presumption  of  lawfulness  accorded 
AT&T's  contract-based  tariffs  was 
inconsistent  with  prior  Commission 
statements,  that  contract-based  tariff 
filings  would  provide  insufficient 
information  about  rates,  and  that 
additional  safeguards  should  be 


imposed  upon  AT&T  for  its  contract- 
based  service  offerings. 

4.  The  Commission  clarified  its 
decision  to  apply  the  "substantial 
cause"  test  to  tariff  revisions  that  alter 
material  terms  and  conditions  of  a  long- 
term  contract.  In  the  Interexchange 
Order,  the  Commission  noted  that  tariff 
revisions  by  dominant  carriers  altering 
material  terms  and  conditions  of  a  long- 
term  service  tariff  are  considered 
reasonable  only  if  the  carrier  can  make 
a  showing  of  substantial  cause  for  the 
revisions.  The  Commission  cited  earlier 
decisions  as  holding  that  the  same  test 
applies  to  tariff  revisions  that  alter 
material  terms  and  conditions  of  a  long- 
term  contract.  In  response  to  petitions 
for  reconsideration,  the  Commission 
first  noted  that  it  was  unlikely  that 
AT&T  would  seek  to  unilaterally  modify 
a  contract-based  tariff,  as  such  action 
could  damage  its  relationship  with  its 
customers.  "The  Commission  then 
explained  that  it  would  consider  on  a 
case-by-case  basis  in  light  of  all  relevant 
circumstances  whether  a  substantial 
cause  showing  has  been  made.  The 
Commission  concluded  that  commercial 
contract  law  principles  are  highly 
relevant — but  not  necessarily 
determinative — to  such  a  decision. 

5.  The  Conunission  refused  to  impose 
additional  safeguards  to  ensure  that 
AT&T's  provision  of  "customized" 
services,  such  as  Tariff  12  and  contract 
services,  does  not  impede  competition 
in  the  customer  premises  equipment 
(CPE)  marketplace.  The  Commission 
concluded  that  no  party  had 
demonstrated  that  customers  are 
unaware  of  the  relevant  CPE  bundling 
rules,  and  that  it  has  not  been  presented 
with  any  evidence  that  systems 
integrators  have  been  denied  access  to 
customized  service  arrangements. 

6.  The  Commission  modified  its 
decision  in  the  Interexchange  Order  to 
eliminate  comparably  efficient 
interconnection  (CEI)  requirements  for 
AT&T's  provision  of  enhanced  services 
that  rely  exclusively  on  basic  services 
subject  to  further  streamlined 
regulation.  The  Commission  concluded 
that  the  distinction  made  in  the 
Interexchange  Order  between 
streamlined  services  that  are  coupled 
with  nonstreamUned  services,  and  those 
that  are  not,  was  without  a  valid  basis 
£md  should  be  abandoned. 
Consequently,  the  Commission  lifted 
CEI  requirements  for  any  streamUned 
service  provided  by  AT&T.  AT&T  was 
required  to  file  a  CEI  plan  explaining 
how  it  will  comply  with  CEI  parameters 
for  nonstreamlined  services  only,  for 
any  enhanced  service  that  AT&T 
proposes  to  provide  that  relies  on  both 


StreamUned  and  nonstreamlined 
services. 

7.  The  Commission  denied  requests 
that  it  prohibit  AT&T  from  including 
nonstreamlined  services  in  its  Tariff  12 
offerings,  or  that  the  Commission  apply 
its  bundling  restrictions  on  800  and 
inbound  services  to  other 
nonstreamlined  services.  The 
Commission  noted  that  its  rationale  for 
prohibiting  AT&T  from  including  800 
and  inbound  services  in  future  contract- 
based  tariffs  or  Tariff  12s  pending  800 
number  portability  was  based  on 
specific  findings  about  AT&T  ability  to 
leverage  its  competitive  advantage  in 
the  800  marketplace.  There  are 
sufficient  distinctions,  the  Commission 
concluded,  between  800  services  and 
other  nonstreamlined  services,  and 
between  contract-based  tariffs  and  Tariff 
12  offerings,  to  justify  the  policies 
adopted  in  the  Interexchange  Order. 

8.  Finally,  the  Commission  addressed 
concerns  related  to  its  treatment  of 
emalog  private  line  service.  The 
Commission  denied  requests  to 
reconsider  what  it  meant  by  the  term 
"analog  private  line  service."  The 
Commission  did,  however,  order  AT&T 
to  remove  emalog  private  line  services 
provided  to  government  entities  through 
contractual  arrangements  from  Basket  3. 
This  modification  was  designed  to  Umit 
AT&T's  ability  to  subsidize  rate 
decreases  in  some  Basket  3  services 
with  rate  increases  in  other  analog 
private  Une  rate  elements.  In  light  of 
this  decision,  the  Commission 
recalibrated  the  price  cap  index  (PCI) 
and  the  actual  price  index  (API)  for 
Basket  3  to  reflect  the  removal  of  all 
analog  private  line  services  provided 
under  contract  to  government  entities 
from  this  basket. 

Ordering  Clauses 

1.  Accordingly,  pursuant  to  authority 
contained  in  sections  1,4.  201-205.  and 
405  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C.  151, 154,  201- 
205.  405,  It  Is  Ordered  that  the  poUcies, 
rules  and  requirements  set  forth  herein 
Are  Adopted,  and  Part  61  of  the 
Commission's  Rules,  47  CFR  Part  61,  Is 
Amended  as  set  forth  in  below,  effective 
April  13.  1995. 

2.  It  is  further  ordered  That  the 
petitions  for  reconsideration  of  AT&T. 
Ad  Hoc,  ARINC.  Alascom.  Broadcast 
Coalition,  Citicorp,  CompTel,  IDCMA, 
MCI.  Sprint  and  WilTel  are  Granted  in 
Part  and  Denied  in  Part. 

List  of  Subjects  in  47  CFR  Part  61 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 


Amendatory  Text 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  61  is  amended  as 
follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  1, 4(i).  4(j),  201-205,  and 
403  of  the  Communications  Act  of  1934,  as 
amended;  47  U.S.C  151,  154(i),  154(j),  201- 
205,  and  403,  unless  otherwise  noted. 

2.  Section  61.42(b)(3)  is  revised  to 
read  as  follows: 

§61.42    Price  cap  bastots  and  service 
categortes. 

*  *        *        •        • 

(b)*  •  * 

(3)  The  business  services  basket  shaU 
contain  analog  private  lines,  including 
analog  voice  grade  private  line,  imless 
provided  imder  contract  to  a 
government  entity,  and  terrestrial 
television  transmission  service. 

*  *        *        •        * 

Federal  Communications  Conunission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-5786  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-267] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegations  to  tt>e  Federal 
Railroad  Administrator 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  delegates  the 
Secretary  of  Transportation's  authority 
to  the  Federal  Railroad  Administrator  to 
provide  financial  assistance  for  high- 
speed rail  corridor  planning  and 
technology  improvements,  to 
promulgate  necessary  safety  regulations, 
and  to  effectuate  the  redemption  of 
outstanding  obligations  and  UabiUties 
with  respect  to  the  Columbus  and 
Greenville  Railway.  This  rule  is 
necessary  to  reflect  the  delegation  in  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  March  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gareth  W.  Rosenau,  Attorney,  Office  of 
Chief  Coimsel,  Federal  Railroad 
Administration.  (202)  366-0620,  or 
Steven  B.  Farbman,  Office  of  the 


Assistant  General  Counsel  for 
Regulation  and  Enforcement  (C-50), 
(202)  366-9306,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  This 
dociunent  delegates  authority  to  the 
Federal  Railroad  Administrator  to 
implement  the  "Swift  Rail  Development 
Act  of  1994,"  being  Title  I— High-Speed 
Rail  of  PubUc  Law  103-440  (108  Stat. 
4615)  (the  "Act").  The  Act  provides  for 
high-speed  rail  assistance  for  corridor 
planning  and  technology  improvements 
and  authorizes  appropriations  for  fiscal 
years  1995  through  1997.  The  Act 
provides  for  the  promulgation  of  such 
safety  regulations  as  may  be  necessary 
for  high-speed  rail  services.  The  Act 
also  provides  for  the  redemption  of 
outstanding  obUgations  and  UabiUties 
with  respect  to  the  Columbus  and 
Greenville  Railway  under  sections  505 
and  511  of  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976  (45 
U.S.C.  825  and  831.  respectively).  Since 
this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  pubUc 
comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
pubUshing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Therefore, 
this  rule  is  effective  on  the  date  of  its 
pubUcation. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


Greenville  Railway  under  Sections  505 
and  511  of  the  Railroad  RevitaUzation 
and  Regulatory  Reform  Act  of  1976  (45 
U.S.C.  825  and  831,  respectively). 

Issued  at  Washington.  DC  this  3rd  day  of 
March  1995. 

Federico  Pena, 

Secretary  of  Transportation. 

[FR  Doc.  95-6222  Filed  3-13-95;  8:45  am) 

BILUNQ  CODE  491»-62-P 


PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  322;  Public  Law  101- 
552,  28  U.S.Q  2672,  31  U.S.Q  3711(a)(2). 

2.  Section  1.49  is  amended  by  adding 
a  new  paragraph  (jj)  to  read  as  follows: 

§1.49    Delegations  to  Federal  Railroad 
Administrator. 

*        •        »        *        • 

(jj)  Exercise  the  authority  vested  in 
the  Secretary  by  the  Swift  Rail 
Development  Act  of  1994,  being  Title 
I— High-Speed  Rail  of  PubUc  Law  103- 
440  (108  Stat.  4615),  as  it  relates  to  the 
provision  of  financial  assistance  for 
high-speed  rail  corridor  planning  and 
technology  improvements,  the 
promulgation  of  necessary  safety 
regulations,  and  the  redemption  of 
outstanding  obUgations  and  liabilities 
with  respect  to  the  Columbus  and 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Pocket  No.  93-87;  Notice  2] 

RIN  2127-AF03 

Federal  Motor  Vehicle  Safety 
Standards;  Metric  Conversion 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IX)T. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends 
selected  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  by  converting 
EngUsh  measurements  specified  in 
those  standards  to  metric 
measiuements.  This  rulemaking  is  the 
first  of  several  that  NfHTSA  will 
imdertake  to  implement  the  statutory 
Federal  poUcy  that  the  metric  system  is 
the  preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce. 
The  conversions  are  not  intended  to 
change  the  stringency  of  the  affected 
FMVSS. 

DATES:  This  final  rule  is  effective  March 
14,  1996.  Optional  early  compliance 
with  the  changes  made  in  this  final  rule 
is  permitted  beginning  March  14, 1995. 

Petitions  for  reconsideration  of  this 
final  rule  must  be  filed  by  April  13, 
1995. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  final  rule  should  refer  to  the 
docket  and  notice  number  cited  in  the 
heading  of  this  final  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  It  is  requested  but  not 
required,  that  10  copies  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cavey,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  Mr. 
Cavey's  telephone  number  is:  (202)  366- 
5271. 

SUPPLEMENTARY  INFORMATION:  Section 
5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L.  100-418), 
makes  it  United  States  poUcy  that  the 
metric  system  of  measurement  is  the 
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preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce. 
Through  Executive  Order  12770. 
Federal  agencies  were  directed  to 
comply  with  the  Act  by  adopting  a 
conversion  schedule  for  their  programs 
by  September  30,  1992.  In  the  April  21. 
1992  Federal  Register  (57  FR  14619). 
NHTSA  pubUshed  for  conunent  its  plan 
to  use  the  metric  system  in  NHTSA 
programs  and  included  an 
implementation  schedule  to  convert  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs).  NHTSA  projected  simple 
FMVSS  conversions  would  be 
completed  by  June  1994,  intermediate 
conversions  by  December  1996.  and  the 
most  complex  conversions  by  December 
1997.  NHTSA  described  how  it  would 
convert  English  measurements  in  the 
FMVSSs  to  metric  measurements. 
In  response  to  the  plan,  NHTSA 
received  five  pubUc  comments.  NHTSA 
took  all  comments  into  consideration  in 
drafting  a  notice  of  proposed 
rulemaking  (NPRM)  to  convert  English 
measurements  in  selected  FMVSS  to 
metric  measurements. 

Notice  of  Proposed  Rulemaking 

NHTSA  published  on  March  15, 1994 
(59  FR  11962)  a  proposal  identifying  the 
standards  for  which  NHTSA  beUeved 
conversions  of  English  measurements  to 
metric  measurements  would  be  simple 
and  proposed  the  appropriate 
conversions  to  the  metric  system. 
English  measurements  in  the  following 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  571  ef  seq.)  were  proposed  to 
be  converted  to  the  metric  system: 
Standard  No.  102,  Transmission  shift 
lever  sequence,  starter  interlock,  and 
transmission  braking  effect;  Standard 
No.  103.  VVindshield  defrosting  and 
defogging  systems;  Standard  No.  104, 
Windshield  wiping  and  washing 
systems;  Standard  No.  107,  Reflecting 
surfaces;  Standard  No.  110.  Tire 
selection  and  rims;  Standard  No.  112, 
Headlamp  concealment  devices; 
Standard  No.  114,  Theft  protection; 
Standard  No.  115,  Vehicle  identification 
number — basic  requirements;  Standard 
No.  120,  Tire  selection  and  rims  for 
motor  vehicles  other  than  passenger 
cars;  Standard  No.  124,  Accelerator 
control  systems;  Standard  No.  126, 
Truck-camper  loading;  Standard  No. 

205.  Glazing  materials;  Standard  No. 

206,  Door  locks  and  door  retention 
components;  Standard  No.  207.  Seating 
systems;  Standard  No.  212.  Windshield 
mounting;  and  Standard  No.  216,  Roof 
crush  resistance. 

In  the  NPRM.  NHTSA  highlighted 
three  issues  for  public  comment: 
whether  conversions  should  be  exact  or 
equivalent;  how  consumer  information 


in  labels  should  be  converted;  and  how 
force  measurements  should  be 
converted. 

Because  using  values  stated  in 
integers  would  make  it  easier  to  make 
measurements  in  compliance  testing. 
NHTSA  proposed  to  favor  equivalent 
conversions,  not  exact  conversions.  To 
illustrate  the  difference  between 
equivalent  and  exact  conversions,  an 
equivalent  conversion  of  two  inches 
would  be  50  millimeters,  while  an  exact 
conversion  would  be  50.8  millimeters. 
NHTSA  asked  the  commenters  to 
indicate  any  instance  in  which  they 
believed  that  an  equivalent  conversion 
might  have  a  substantive  effect  on  a 
standard,  and  requested  that  the 
commenters  suggest  in  those  instances 
an  exact  conversion.  With  respect  to 
those  requirements  for  which 
manufactiuers  have  invested  in  molds 
and  other  equipment  that  produce 
lettering  of  very  precise  sizes,  NHTSA 
proposed  exact  conversions  so  that 
manufacturers  would  not  have  to  buy 
new  equipment.  NHTSA  also  proposed 
exact  conversions  for  gross  vehicle 
weight  rating  (GVWR)  measurements, 
speed  measurements  in  Standard  No. 
110.  Tire  selection  and  rims,  and  weight 
load  measurements  in  Standard  No.  212, 
Windshield  mounting  and  retention. 

The  agency  also  sought  comment  on 
proposed  metric  conversions  of 
consumer  safety  information  in  labels. 
Certain  FMVSSs  require  labels  that  state 
consumer  safety  information  in  English 
measurements.  NHTSA  was  uncertain 
whether  labels  with  quantitative 
information  stated  solely  in  metric 
measurements  would  be  understood  by 
American  consmners.  Therefore,  in 
those  instances  in  which  labels  or  other 
information  are  required  for  consumers' 
benefit.  NHTSA  proposed  that  both  the 
English  and  metric  units  be  provided. 
The  labels  for  which  dual  measurements 
were  proposed  were  those  required  by 
Std.  No.  110.  Tire  selection  and  rims, 
Std.  No.  120,  Tire  selection  and  rims  for 
motor  vehicles  other  than  passenger 
cars,  and  Std.  No.  126.  Truck-camper 
loading.  NHTSA  also  stated  its  intent  to 
eventually  phase  out  the  English 
measurements  on  those  labels. 

Standards  Nos.  207,  Seating  systems 
and  216.  Roof  crush  resistance  establish 
strength  requirements  for  occupant  seats 
and  for  the  passenger  compartment  roof, 
respectively.  The  force  measurements 
specified  in  the  standards  are 
straightforward  enough  when  stated  in 
English  units,  since  both  weight  and 
force  are  expressed  in  poimds.  However, 
the  metric  system  expresses  mass  in 
kilograms  and  force  in  newtons. 
Consequently,  when  force  pounds  are 
converted  to  newtons,  the  force  pounds 


should  be  multiplied  by  4.448.  Thus,  in 
converting  Stds.  Nos.  207  and  216's 
English  system  force  measurements  to 
the  metric  system,  NHTSA  proposed  to 
specify  the  steps  of  the  conversion  in 
the  regulatory  text  to  minimize  the 
chance  of  a  conversion  error. 

NHTSA  also  announced  that,  in  the 
future,  it  would  convert  values 
(expressed  in  English  measurements)  in 
documents  incorporated  by  reference 
into  the  FMVSS.  to  the  metric  system, 
on  a  document-by-dociunent  basis. 

Public  Conunents  on  the  NPRM  and 
NHTSA's  Responses 

In  response  to  the  NPRM.  NHTSA 
received  comments  from  17 
commenters.  The  commenters  generally 
favored  the  overall  philosophy  that 
NHTSA  indicated  it  would  follow  in 
converting  English  measurements  in  the 
FMVSSs  to  metric  measurements. 
Comments  on  specific  English  to  metric 
conversions  were  offered. 

1.  "Exact"  V.  "Equivalent"  Conversions 

In  general,  the  commenters  agreed 
with  NHTSA's  proposal  to  use 
equivalent,  not  exact,  conversions. 
However,  several  commenters  favored 
exact  conversions.  Flxible  Corporation 
preferred  exact  conversions,  explaining 
that  meiking  equivalent  conversions  in 
some  instances  and  exact  conversions  in 
others  could  cause  confusion.  The 
National  Truck  Equipment  Association 
(NTEA)  stated  that  exact  conversions 
should  be  used  to  ehminate  the 
possibility  of  a  standard's  effectiveness 
being  diminished.  However,  since 
neither  Fbdble  nor  NTEA  cited  specific 
instances  in  which  making  equivalent 
conversions  instead  of  exact 
conversions  would  cause  confusion  or 
would  lessen  a  standard's  effectiveness, 
NHTSA  is  not  adopting  their 
recommendations. 

With  respect  to  the  conversion  of 
some  requirements,  commenters  favored 
exact  conversions  and  sometimes 
provided  reasons.  Ford  and  Thomas 
Built  Buses  expressed  a  strong 
preference  for  the  10.000  lb.  gross 
vehicle  weight  rating  (GVWR)  for 
vehicles  to  be  converted  to  4536  kg. 
Thomas  Built  stated  that  the  36  kg. 
difference  between  the  exact  (4536  kg.) 
and  equivalent  (4500  kg.)  conversions 
could  determine  whether  many  of  their 
vehicles,  particularly  school  buses,  are 
subject  to  certain  safety  standards.  Since 
vehicle  GVWR  seems  to  be  an  instance 
in  which  there  would  be  a  substantive 
change  if  exact  conversions  were  not 
made  in  this  final  rule,  NHTSA  is  (as 

proposed)  converting  GVWRs  of  10,000 

lbs.  to  4536  kg.  and  GVWRs  of  6.000  lbs. 

to  2722  kg. 
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Nissan  stated  that  in  Std.  No.  104, 
Windshield  wiping  and  washing 
systems,  and  Std.  No.  216.  Roof  crush 
resistance,  one  inch  should  be 
converted  to  the  exact  value  of  25.4 
millimeters,  not  the  equivalent  value  of 
25  millimeters  proposed  in  the  NPRM. 
Nissan  also  stated  that  in  S4.  of  Std.  No. 
216,  the  movement  of  the  test  device 
should  be  hmited  to  127  millimeters, 
not  the  125  millimeters  proposed  in  the 
NPRM.  Since  Nissan  did  not  explain 
why  the  equivalent  conversions 
proposed  for  Stds.  Nos.  104  and  216 
would  make  substantive  changes, 
NHTSA  is  not  adopting  Nissan's 
suggestion  to  use  the  exact  conversions. 

Volkswagen  recommended  that 
NHTSA's  metric  conversions  be  made  in 
such  a  manner  that  they  result  in  the 
same  values  as  those  in  the  comparable 
parts  of  the  Canadian  Motor  Vehicle 
Safety  Standards  (CMVSS).  As  stated  in 
the  NPRM.  NHTSA  will  make 
conversions  in  accordance  with  SAE 
guideline  J916  May  1991.  and  Federal 
Standard  376B  "Preferred  Metric  Units 
for  General  Use  by  the  Federal 
Government."  Where  consistent  with 
these  two  dociunents,  and  if  the  changes 
do  not  make  substantive  changes  to  the 
safety  standards,  NHTSA  will  make 
conversions  consistent  with  the  CMVSS. 

The  National  Institute  for  Standards 
and  Technology  (NIST)  and  Ford 
recommended  that,  to  be  consistent 
with  the  CMVSS,  in  Std.  No.  110,  Tire 
selection  and  rims,  60  mph  be  converted 
to  the  equivalent  measiu^ment  of  100 
km/h.  not  the  exact  measurement  of  97 
km/h  proposed  in  the  NPRM.  However, 
Chrysler  commented  that  there  is  a 
significant  difference  between  97  km/h 
and  100  km/h,  and  that  therefore  the 
exact  conversion  of  97  km/h  should  be 
used.  Based  on  Chrysler's  comment  that 
there  would  be  a  substantive  change  in 
Std.  No.  110  if  an  equivalent  conversion 
of  100  km/h  were  adopted,  NHTSA  is 
converting  60  mph  to  97  km/h. 

2.  "Mass"v.  "Weight" 

Commenters  noted  that  kilograms  are 
measures  of  "mass."  not  "weight." 
Thus,  they  recommended  that  all  NPRM 
references  to  "weight"  be  changed  to 
"mass."  NHTSA  acknowledges  that 
commenters  on  this  issue  are 
technically  correct.  Thus,  in  instances 
in  which  the  safety  standards  use 
"weight"  to  mean  "mass"  in  describing 
compliance  testing  conditions  and 
procedures,  or  in  other  instances  in 
which  the  standards  are  primarily 
directed  to  engineers  or  other 
technically  trained  persons.  NHTSA  is 
revising  "weight"  in  the  regulatory  text 
to  "mass."  As  an  example,  in  a  test 
specified  in  Std.  No.  207,  NHTSA 


proposed  that  the  load  appUed  be  20 
times  the  "weight"  of  the  seat.  In  the 
final  rule,  Std.  No.  207  is  amended  to 
refer  to  the  "mass"  of  the  seat. 

However,  in  instances  in  which  the 
word  "weight"  is  part  of  a  term  defined 
at  49  CFR  part  571.3,  such  as  "curb 
weight,"  "gross  axle  weight  rating," 
"gross  vehicle  weight  rating,"  or 
"unloaded  vehicle  weight,"  NHTSA  is 
not  making  the  change.  In  the  NPRM, 
since  NHTSA  did  not  propose  to  amend 
the  terms,  adopting  the  terms  "curb 
mass,"  "gross  axle  mass  rating,"  or 
"gross  vehicle  mass  rating."  is  outside 
the  scope  of  this  rulemaking.  NHTSA 
will  consider  amending  these  terms 
using  "mass"  in  future  rulemakings  to 
metrify  the  safety  standards. 

NHTSA  is  also  concerned  about  the 
effect  of  changing  from  "mass"  to 
"weight."  For  example,  it  is  not  known 
whether  the  general  public  would  be 
confused  by  use  of  the  phrase  "Camper 

mass  is kg"  rather  than  "Camper 

weight,"  specified  in  Std.  No.  126.  In 
addition,  the  States  use  terms  such  as 
gross  vehicle  "weight"  rating  as  the 
basis  for  determining  which  vehicle 
registration  fees,  driver's  licensing 
requirements,  and  restrictions  on  use  of 
roads  are  applicable  to  particular 
vehicles.  Before  making  a  change  from 
"weight"  to  "mass,"  NHTSA  wants  to 
obtain  public  comment  and  will 
propose  any  such  changes  in  future 
metrication  rulemakings. 

3.  Consumer  Information 

In  general,  the  commenters  favored 
NHTSA's  proposal  to  use  dual  English 
and  metric  measurements  for 
information  intended  for  consumers. 
Mr.  Lawrence  Stempnik  noted  that  the 
technically  correct  abbreviations  for 
units  of  measurement  were  not  provided 
in  Std.  No.  126,  Truck-camper  loading. 
The  California  Highway  Patrol 
commented  that  the  units  of 
measurement  are  intended  to  provide 
safety  information,  not  a  "metric 
conversion  educational  program." 
NHTSA  agrees  that  there  should  be  no 
ambiguity  in  the  metric  units  of 
measurement  on  labels  that  provide 
safety  information  to  consumers.  If 
unfamiliar  terms  are  spelled  out  instead 
of  abbreviated,  there  is  less  ambiguity 
and  confusion.  Thus,  NHTSA  is  not 
adopting  Mr.  Stempnik's  suggestion  for 
the  use  of  abbreviations,  and  is  instead 
specifying  the  units  of  measurement  as 
"Liters"  and  "cubic  meters,"  as 
proposed,  rather  than  the  abbreviations 
"L"  and  "m^." 

NIST  recommended  that  dual  labeling 
in  Enghsh  and  metric  units  be  required 
for  only  a  limited  time,  but  did  not 
recommend  a  particular  duration  for 


that  requirement.  In  the  future,  when 
consumers  are  famihar  with  metric 
measurements  and  there  is  no  safety 
need  for  continuing  to  provide  EngUsh 
measurements  on  labels,  NHTSA 
expects  to  phase  out  the  requirement  for 
English  measurements. 

Mack  Trucks  and  the  National  Truck 
Equipment  Association  had 
recommendations  for  metric 
conversions  of  certification  labels 
specified  in  49  CFR  parts  567  and  568. 
Since  the  NPRM  did  not  propose 
changes  to  parts  567  or  568,  these 
conversions  are  outside  the  scope  of  this 
rulemaking.  However.  NHTSA  will  take 
these  comments  into  consideration 
dimng  its  review  of  parts  567  and  568 
for  conversion  to  metric  measurements. 

4.  Force  Measurements 

NHTSA  proposed  to  convert  force 
measurements  in  Std.  No.  207.  Seating 
systems,  and  Std.  No.  216.  Roof  crush 
resistance,  by  specifying  the  steps  of  the 
conversion  in  the  regulatory  language. 
Except  for  the  earlier  discussed 
recommendation  to  specify  "mass" 
instead  of  "weight."  commenters 
generally  agreed  with  NHTSA's 
proposal  to  specify  force  measurements 
in  terms  of  kilograms  multipUed  by  9.8 
to  obtain  nevrtons  of  force.  For  Stds. 
Nos.  207  and  216.  NIST  recommended 
that  the  kilograms  be  multiplied  by  10 
(rather  than  9.8)  to  faciUtate  calculations 
of  force.  NIST's  recommendation  will 
not  be  adopted  because  NHTSA  is  not 
certain  that  use  of  a  multiplier  of  10 
would  not  substantively  change  the 
stringency  of  tests  specified  in  Stds. 
Nos.  207  and  216. 

Thus,  in  the  final  rule,  for  Std.  No. 
207,  NHTSA  amends  the  force 
measurement  language  to  provide  that 
the  seat  shall  be  subjected  to  a  force  in 
newtons  equal  to  20  times  the  mass  of 
the  seat,  measured  in  kilograms  and 
multiplied  by  9.8.  For  Std.  No.  216, 
NHTSA  amends  the  force  measurement 
language  to  provide  that  the  vehicle  roof 
shall  be  subjected  to  a  force  in  newtons 
equal  to  1 V2  times  the  vehicle  mass, 
measiu^d  in  kilograms  and  multiplied 
by  9.8. 

5.  Use  of  Incorporated  Documents 

In  addressing  whether  values  in 
incorporated  docimients  should  be 
converted,  commenters  urged  NHTSA 
not  to  convert  English  measurements  in 
outdated  or  superseded  SAE 
Recommended  Practices  or  standards, 
but  to  adopt  the  most  recent  SAE 
standards,  which  often  specify  metric 
measurements.  NHTSA  notes  that  the 
comments  go  beyond  the  scope  of  this 
rulemaking.  Nevertheless,  when  NHTSA 
decides,  on  a  document  by  document 
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basis,  whether  to  convert  incorporated 
documents  to  the  metric  system,  it  will 
consider  these  views. 

Effective  Date 

Chrysler  recommended  that  the 
metrication  changes  take  effect  one  year 
after  issuance  of  the  final  rule.  Chrysler 
stated  that  this  lead  time  was  necessary 
so  that  manufacturers  could  make  the 
changes,  taking  into  account  that  label 
manufacturers  "serve  all  of  the  vehicle 
manufacturers."  NHTSA  concurs  that 
because  this  final  rule  will  result  in 
many  manufacturers  having  to  change 
labels,  a  one  year  lead  time  is 
appropriate.  Thus,  this  final  rule  will 
take  effect  one  year  after  it  is  published 
in  the  Federal  Register.  Manufacturers 
at  their  option,  may  comply  with  the 
amendments  made  by  this  final  rule 
before  the  effective  date. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  was  not  reviewed  under  E. 
O.  12866.  "Regulatory  Planning  and 
Review."  NHTSA  has  considered  the 
impact  of  this  rulemaking  action  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures  and 
determined  that  it  is  not  "significant." 
In  converting  the  Federal  Motor  Vehicle 
Safety  Standards  from  the  English  to  the 
metric  system,  the  agency  makes 
conversions  that  do  not  substantively 
change  the  performance  requirements  of 
the  FMVSSs.  In  complying  with  this 
final  rule,  manufacturers  providing 
consiuner  information  (e.g.,  labeling) 
may  incur  one  time,  additional  costs 
since  they  would  have  to  change  their 
information  to  add  the  metric  units. 
However,  the  agency  believes  that  the 
additional  costs  would  be  minuscule, 
since  mamufacturers  already  provide 
consumer  information  in  English  units. 

NHTSA  determines  that  new  labeling 
requirements  in  the  following  three 
standards  would  result  in  minor  costs  to 
manufacturers.  For  Standards  Nos.  110 
and  120,  NHTSA  estimates  that 
changing  the  molds  of  non-pneumatic 
tires  would  initially  cost  $300,000  per 
year  for  the  industry,  or  a  few  cents  per 
tire.  After  the  initial  changes  in  the 
molds,  further  costs  would  be 
negligible.  For  Standard  No.  120, 
NHTSA  estimates  that  requiring  the  tire 
information  label  to  have  both  English 
and  metric  imits  would  increase  costs 
by  about  one  cent  per  motor  vehicle,  for 
vehicles  other  than  passenger  cars.  The 
total  cost  to  industry  is  approximately 
$62,000  for  the  6.2  million  vehicles  sold 
in  1994.  For  Standard  No.  126.  since 
there  are  only  10,000  truck  campers  sold 


per  year,  changes  to  the  truck-camper 
loading  label  will  cost  more  than  a  few 
cents  per  label,  but  NHTSA  estimates 
the  total  cost  to  industry  will  be  less 
than  $10,000  a  year.  In  sum,  NHTSA 
estimates  that  the  total  costs  resulting 
from  changes  made  by  this  final  rule  are 
$372,000. 

For  these  reasons,  NHTSA  determines 
the  impacts  of  this  action  are  so  minor 
that  a  full  regulatory  evaluation  for  this 
final  rule  is  not  necessary. 

2.  Small  Entity  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that  converting  the 
FMVSS  from  the  English  system  to  the 
metric  system  does  not  make  any 
substantive  change  to  the  performance 
requirements  of  any  of  the  Federal 
Motor  Vehicle  Safety  Standards. 
Manufacturers  that  qualify  as  small 
businesses  that  do  not  now  label  their 
products  in  metric  units  or  provide 
consumer  information  in  metric  units 
will  incvu-  some  slight  costs  to  include 
metric  units.  However,  the  agency 
believes  such  costs  would  be  minimal, 
given  these  manufacturers  are  ciurently 
labeling  and  providing  the  consumer 
information  in  English  units. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule  and 
determined  that,  it  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Cjvi7  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
section  30103.  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  state  may  not  adopt  or  maintain 
a  safety  standard  applicable  to  the  same 
aspect  of  performance  which  is  not 
identical  to  the  Federal  standard.  49 
U.S.C.  section  30161  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 


That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  part  571),  are  amended  as  set 
forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.102    [Amended] 

2.  Section  571.102  is  amended  by 
revising  Si  and  S3. 1.2  to  read  as 
follows: 

§571.102    Standard  No.  102,  Transmission 
shift  lever  sequence,  starter  interlock,  and 
transmission  braking  effect 

Si.  Purpose  and  scope.  This  standard 
specifies  the  requirements  for  the 
transmission  shift  lever  sequence,  a 
starter  interlock,  and  for  a  braking  effect 
of  automatic  transmissions,  to  reduce 
the  likelihood  of  shifting  errors,  starter 
engagement  with  vehicle  in  drive 
position,  and  to  provide  supplemental 
braking  at  speeds  below  40  kilometers 
per  hour. 
•        »        *        *        * 

S3 . 1 . 2     Transmission  braking  effect. 
In  vehicles  having  more  than  one 
forward  transmission  gear  ratio,  one 
forward  drive  position  shall  provide  a 
greater  degree  of  engine  braking  than  the 
highest  speed  transmission  ratio  at 
vehicle  speeds  below  40  kilometers  per 
hour. 


§571.103    [Amended] 

3.  Section  571.103  is  amended  by 
revising  S3;  and,  in  S4.3,  revising 
paragraphs  (b)(2)(ii).  (e),  (g),  and  (h).  to 
read  as  follows: 

§  571.103    Standard  No.  103,  Windshield 
defrosting  and  defogging  systems. 

***** 

S3.  Definitions.  Road  load  means  the 
power  output  required  to  move  a  given 
motor  vehicle  at  curb  weight  plus  180 
kilograms  on  level,  clean,  dry,  smooth 
Portland  cement  concrete  pavement  (or 
other  surface  with  equivalent  coefficient 
of  surface  friction)  at  a  specified  speed 
through  still  air  at  20  degrees  Celsius, 


and  standard  barometric  pressure  (101.3 
kilopascals)  and  includes  driveline 
friction,  rolUng  friction,  and  air 
resistance. 

***** 

S4.3     *   *  * 

(b)  *   *  * 

(2)  *   *   * 

(ii)  The  engine  speed  and  load  shall 
not  exceed  the  speed  and  load  at  40 
kilometers  per  hoiu-  in  the 
manufacturer's  recommended  gear  with 
road  load; 
***** 

(e)  Chie  or  two  windows  may  be  open 
a  total  of  25  millimeters; 

(f)  •   *  ' 

(g)  The  wind  velocity  is  at  any  level 
from  0  to  3  kilometers  per  hour. 

(h)  The  test  chamber  temperature  and 
The  wind  velocity  shall  be  measured, 
after  the  engine  has  been  started,  at  the 
forwardmost  point  of  the  vehicle  or  a 
point  914  millimeters  from  the  base  of 
the  windshield,  whichever  is  farther 
forward,  at  a  level  halfway  between  the 
top  and  bottom  of  the  windshield  on  the 
vehicle  centerline. 


§571.104    [Amended] 

4.  §  571.104  is  amended  by  revising, 
in  S3,  the  paragraph  titled  "Glazing 
surface  reference  line;"  and  revising 
S4.1.2.  to  read  as  follows: 

§  571 .1 04    Standard  No.  1 04,  Windshield 
wiping  and  washing  systems. 

•        *        *        •        • 

S3     *   *   • 

Glazing  surface  reference  line  means 
the  line  resulting  from  the  intersection 
of  the  glazing  surface  and  a  horizontal 
plane  625  millimeters  above  the  seating 
reference  point,  as  showrn  in  Figure  1  of 
SAE  Recommended  Practice  J903a. 
"Passenger  Car  Windshield  Wiper 
Systems,"  May  1966. 
***** 

S4.1.2     Wiped  area.  When  tested  wet 
in  accordance  with  SAE  Recommended 
Practice  J903a.  May  1966,  each 
passenger  car  windshield  wiping  system 
shall  wipe  the  percentage  of  Areas  A,  B, 
and  C  of  the  windshield  (established  in 
accordance  with  S4.1.2.1)  that  (1)  is 
specified  in  column  2  of  the  applicable 
table  following  subparagraph  S4.1.2.1 
and  (2)  is  within  the  area  bounded  by 
a  perimeter  line  on  the  glazing  surface 
25  millimeters  from  the  edge  of  the 
daylight  opening. 
•        *        *        *        * 

5.  In  Section  571.104,  S4.1.2.1  is 
amended  by  revising  the  title  of  Table 
I;  the  title  of  Table  II;  the  title  of  Table 
III;  and  the  title  of  Table  IV,  to  read  as 
follows: 


Table  I— Passenger  Cars  of  Less  Than 
1520  MiUimeters  in  Overall  Width 


Table  II — Passenger  Cars  of  1520  or 
More  But  Less  Than  1630  Millimeters  in 
Overall  Width 


Table  III — Passenger  Cars  of  1630  or 
More  But  Less  Than  1730  Millimeters  in 
Overall  Width 


Table  IV— Passenger  Cars  of  1730  or 
More  Millimeters  in  Overall  Width 


§571.110    [Amended] 

6.  Section  571.110  is  amended  by 
revising,  in  S3,  the  definitions  "Normal 
occupant  weight,"  "Production  options 
weight,"  and  "Vehicle  capacity  weight" 
in  S4. 4.1,  revising  paragraph  (b);  in  S6, 
revising  the  introductory  paragraph,  and 
paragraph  (b);  and  revising  S7.1,  to  read 
as  follows: 

571 .1 1 0    Standard  No.  1 1 0,  Tire  selection 
and  rims. 

*        •        »        *        • 

S3.     *   •  • 

Normal  occupant  weight  means  68 
kilograms  times  the  number  of 
occupants  specified  in  the  second 
column  of  Table  I. 

***** 

Production  options  weight  means  the 
combined  weight  of  those  installed 
regular  production  options  weighing 
over  2.3  kilograms  in  excess  of  those 
standard  items  which  they  replace,  not 
previously  considered  in  curb  weight  or 
accessory  weight,  including  heavy  duty 
brakes,  ride  levelers,  roof  rack,  heavy 
duty  battery,  and  special  trim. 
***** 

Vehicle  capacity  weight  means  the 
rated  cargo  and  luggage  load  plus  68 
kilograms  times  the  vehicle's  designated 
seating  capacity. 

***** 

S4.4.1   •   *   * 

(b)  In  the  event  of  rapid  loss  of 
inflation  pressure  with  the  vehicle 
traveling  in  a  straight  line  at  a  speed  of 
97  kilometers  per  hour,  retain  the 
deflated  tire  until  the  vehicle  can  be 
stopped  with  a  controlled  braking 
application. 
***** 

S6  Labeling  Requirements  for  Non- 
Pneumatic  Spare  Tires  or  Tire 
Assemblies.  Each  non-pneumatic  tire  or. 
in  the  case  of  a  non-pneumatic  tire 
assembly  in  which  the  non-pneumatic 
tire  is  an  integral  part  of  the  assembly, 
each  non-pneumatic  tire  assembly  shall 


include,  in  letters  or  numerals  not  less 
than  4  millimeters  high,  the  information 
specified  in  paragraphs  S6  (a)  and  (b). 
The  information  shall  be  permanently 
molded,  stamped,  or  otherwise 
permanently  marked  into  or  onto  the 
non-pneumatic  tire  or  non-pneumatic 
tire  assembly,  or  shall  appear  on  a  label 
that  is  permanently  attached  to  the  tire 
or  tire  assembly.  If  a  label  is  used,  it 
shall  be  subsurface  printed,  made  of 
material  that  is  resistant  to  fade,  heat, 
moisture  and  abrasion,  and  attached  in 
such  a  manner  that  it  cannot  be 
removed  without  destroying  or  defacing 
the  label  on  the  non-pneumatic  tire  or 
tire  assembly.  The  information  specified 
in  paragraphs  S6  (a)  and  (b)  shall  appear 
on  both  sides  of  the  non-pneumatic  tire 
or  tire  assembly,  except,  in  the  case  of 
a  non-pneumatic  tire  assembly  which 
has  a  particular  side  that  must  always 
face  outward  when  mounted  on  a 
vehicle,  in  which  case  the  information 
specified  in  paragraphs  S6  (a)  and  (b) 
shall  only  be  required  on  the  outward 
facing  side.  The  information  shall  be 
positioned  on  the  tire  or  tire  assembly 
such  that  it  is  not  placed  on  the  tread 
or  the  outermost  edge  of  the  tire  and  is 
not  obstructed  by  any  portion  of  any 
non-pneumatic  rim  or  wheel  center 
member  designated  for  use  with  that  tire 
in  this  standard  or  in  Standard  No.  129. 
(a)*   *   • 

(b)  MAXIMUM  80  KM/H  (50  M.P.H.). 

♦        **»*_ 

S7.1     Vehicle  Placarding 
Requirements.  A  placard,  permanently 
affixed  to  the  inside  of  the  vehicle  trunk 
or  an  equally  accessible  location 
adjacent  to  the  non-pneumatic  spare  tire 
assembly,  shall  display  the  information 
set  forth  in  S6  in  block  capitals  and 
numerals  not  less  than  6  milUmeters 
high  preceded  by  the  words 
"IMPORTANT— USE  OF  SPARE  TIRE" 
in  letters  not  less  than  9  millimeters 
high. 


§571.112    [Amended] 

7.  Section  571.112  is  amended  by 
revising  S4.5  to  read  as  follows: 

§  571 . 1 1 2    Standard  No.  1 1 2,  Headlamp 
concealment  devices. 

***** 

S4.5    Except  for  cases  of  malfunction 
covered  by  S4.2,  each  headlamp 
concealment  device  shall,  within  an 
ambient  temperature  range  of  -  30 
degrees  Celsius  to  +50  degrees  Celsius 
be  capable  of  being  fully  opened  in  not 
more  than  3  seconds  after  actuation  of 
the  mechanism  described  in  S4.3. 


UMI 


A 
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§571.114    [Amended] 

8.  Section  571.114  is  amended  by 
revising  S2  and  revising  S4.1,  to  read  as 
follows: 

$571,114    Standard  No.  114,  Theft 
protection. 

•  •        *        »        * 

S2.  Application.  This  standard 
applies  to  passenger  cars,  and  to  trucks 
and  multipurpose  passenger  vehicles 
having  a  GVWR  of  4536  kilograms  or 
less.  However,  it  does  not  apply  to  walk- 
in  van-type  vehicles. 

•  »        •        •        * 

S4.1     Each  truck  and  multipurpose 
passenger  vehicle  having  a  GVWR  of 
4536  kilograms  or  less  manufactured  on 
or  after  September  1, 1983  and  each 
passenger  car  shall  meet  the 
requirements  of  S4.2,  S4.3,  S4.4.  and 
S4.5.  However,  open-body  type  vehicles 
that  are  manufactured  for  operation 
without  doors  and  that  either  have  no 
doors  or  have  doors  that  are  designed  to 
be  easily  attached  to  and  removed  from 
the  vehicle  by  the  vehicle  owner  are  not 
required  to  comply  with  S4.5. 


§571.115    [Amended] 

9.  Section  571.115  is  amended  by 
revising  S4.6  to  read  as  follows: 

§571.115    Standard  No.  115,  Vehicle 
Identification  number— basic  requirements. 

•         *         »         *        • 

S4.6    The  VIN  for  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  of  4536  kilograms  or  less  GVWR 
shall  be  located  inside  the  passenger 
compartment.  It  shall  be  readable, 
without  moving  any  part  of  the  vehicle, 
through  the  vehicle  glazing  under 
dayhght  lighting  conditions  by  an 
observer  having  20/20  vision  (Snellen) 
whose  eye-point  is  located  outside  the 
vehicle  adjacent  to  the  left  windshield 
pillar.  Each  character  in  the  VIN  subject 
to  this  paragraph  shall  have  a  minimum 
height  of  4  mm. 


§571.118    [Amended] 

10.  Section  571.118  is  amended  by 
revising  S2.  to  read  as  follows: 

§  571 .1 1 8    Standard  No.  1 1 8,  Power- 
operated  window,  partition,  and  roof  panel 
systems. 

***** 

S2.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  and  trucks  with  a 
gross  vehicle  weight  rating  of  4536 
kilograms  or  less.  The  standard's 
requirements  for  power-operated  roof 
panel  systems  need  not  be  met  for 


vehicles  manufactured  before 
September  1, 1993. 


§571.120    [Amended] 

11.  Section  571.120  is  amended  by 
revising  the  first  sentence  in  S5.1.2; 
revising  in  S5.2,  the  introductory 
paragraph;  revising  in  S5.3,  the 
introductory  paragraph;  revising  S5.3.2; 
revising  in  S7,  the  introductory 
paragraph  and  paragraph  (b);  and 
revising  S8.1,  to  read  as  follows: 

§  571.120    Standard  No.  120,  Tire  selection 
and  rImS  for  motor  vehicles  other  than 
passenger  cars. 

***** 

S5 . 1 . 2    Except  in  the  case  of  a  vehicle 
which  has  a  speed  attainable  in  3.2 
kilometers  of  80  kilometers  per  hour  or 
less,  the  sum  of  the  maximum  load 
ratings  of  the  tires  fitted  to  an  axle  shall 
be  not  less  than  the  gross  axle  weight 
rating  (GAWR)  of  the  axle  system  as 
specified  on  the  vehicle's  certification 
label  required  by  49  CFR  part  567. 


55.2  Rim  marking.  On  and  after 
August  1, 1977,  each  rim  or,  at  the 
option  of  the  manufacturer  in  the  case 
of  a  singlepiece  wheel,  wheel  disc  shall 
be  marked  with  the  information  listed  in 
paragraphs  (a)  through  (e)  of  this 
paragraph,  in  lettering  not  less  than  3 
millimeters  high,  impressed  to  a  depth 
or,  at  the  option  of  the  manufacturer, 
embossed  to  a  height  of  not  less  than 
0.125  miUimeters.  The  information 
listed  in  paragraphs  (a)  through  (c)  of 
this  paragraph  shall  appear  on  the 
weather  side.  In  the  case  of  rims  of 
multipiece  construction,  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  paragraph  shall 
appear  on  the  rim  base  and  the 
information  listed  in  paragraphs  (b)  and 
(d)  of  this  paragraph  shall  also  appear 
on  each  other  part  of  the  rim. 
***** 

55.3  Label  information.  Each  vehicle 
manufactured  on  or  after  December  1 , 
1984,  shall  show  the  information 
specified  in  S5.3.1  and  S5.3.2,  and  in 
the  case  of  a  vehicle  equipped  with  a 
non-pneumatic  spare  tire,  the 
information  specified  in  S5.3.3,  in  the 
English  language,  lettered  in  block 
capitals  and  numerals  not  less  than  2.4 
millimeters  high  and  in  the  format  set 
forth  following  this  section.  This 
information  shall  appear  either- 
***** 

S5.3.2.    Rims.  The  size  designation 
and,  if  applicable,  the  type  designation 
of  Rims  (not  necessarily  those  on  the 
vehicle)  appropriate  for  those  tires. 


Truck  Example — Suitable  Tire-Rim 
Choice 

GVWR:  7,840  kilograms  (17280  pounds) 

GAWR:  Front— 2,850  kilograms  (6.280 
pounds)  with  7.50-20(0)  tires,  20  x  6.00 
rims  at  520  kPa  (75  psi)  cold  single 

GAWR:  Rear— 4990  kilograms  (11,000 
pounds)  with  7.50-20(0)  tires,  20  x  6.00 
rims,  at  450  kPa  (65  psi)  cold  dual 

GAWR:  13,280  kilograms  (29.279  pounds) 

GAWR:  Front— 4,826  kilograms  (10,640 
pounds)  with  10.00-20(F)  tires,  20  x  7.50 
rims,  at  620  kPa  (90  psi)  cold  single 

GAWR:  Rear- 8.454  kilograms  (18.639 
pounds)  with  10.00-20(F)  tires,  20  x  7.50 
rims,  at  550  kPa  (80  psi)  cold  dual. 

***** 

S7    Labeling  Requirements  for  Non- 
Pneumatic  Spare  Tires  or  Tire 
Assemblies.  Each  non-pneumatic  tire  or, 
in  the  case  of  a  non-pneumatic  tire 
assembly  in  which  the  non-pneumatic 
tire  is  an  integral  part  of  the  assembly, 
each  non-pneumatic  tire  assembly  shall 
include,  in  letters  or  numerals  not  less 
than  4  millimeters  high,  the  information 
specified  in  paragraphs  S7  (a)  and  (b). 
The  information  shall  be  permanently 
molded,  stamped,  or  otherwise 
permanently  marked  into  or  onto  the 
non-pneumatic  tire  or  non-pneumatic 
tire  assembly,  or  shall  appear  on  a  label 
that  is  permanently  attached  to  the  tire 
or  tire  assembly.  If  a  label  is  used,  it 
shall  be  subsurface  printed ,  made  of 
material  that  is  resistant  to  fade,  heat, 
moisture  and  abrasion,  and  attached  in 
such  a  manner  that  it  cannot  be 
removed  without  destroying  or  defacing 
the  label  on  the  non-pneumatic  tire  or 
tire  assembly.  The  information  specified 
in  paragraphs  S7  (a)  and  (b)  shall  appear 
on  both  sides  of  the  non-pneumatic  tire 
or  tire  assembly,  except,  in  the  case  of 
a  non-pneumatic  tire  assembly  which 
has  a  particular  side  that  must  always 
face  outward  when  mounted  on  a 
vehicle,  in  which  case  the  information 
specified  in  paragraphs  S7  (a)  and  (b) 
shall  only  be  required  on  the  outward 
facing  side.  The  information  shall  be 
positioned  on  the  tire  or  tire  assembly 
such  that  it  is  not  placed  on  the  tread 
or  the  outermost  edge  of  the  tire  and  is 
not  obstructed  by  any  portion  of  any 
non-pneumatic  rim  or  wheel  center 
member  designated  for  use  with  that  tire 
in  this  standard  or  in  Standard  No.  129. 
***** 

(b)  MAXIMUM  80  KM/H  (50  M.P.H.). 

***** 

S8 . 1     Vehicle  Placarding 
Requirements.  A  placard,  permanently 
affixed  to  the  inside  of  the  spare  tire 
stowage  area  or  equally  accessible 
location  adjacent  to  the  non-pneumatic 
spare  tire  assembly,  shall  display  the 
information  set  forth  in  S7  in  block 
capitals  and  numerals  not  less  than  6 


millimeters  high  preceded  by  the  words 
"IMPORTANT— USE  OF  SPARE  TIRE" 
in  letters  not  less  than  9  millimeters 
high. 


§571.124    [Amended] 

12.  Section  571.124  is  amended  by 
revising  S5  and  revising  S5.3  to  read  as 
follows: 

§  571.124    Standard  No.  124.  Accelerator 
control  systems. 

*        •        •        *        « 

S5.  Requirements.  The  vehicle  shall 
meet  the  following  requirements  when 
the  engine  is  running  under  any  load 
condition,  and  at  any  ambient 
temperature  between  -  40  degrees 
Celsius  and  +52  degrees  Celsius  after  12 
hours  of  conditioning  at  any 
temperature  within  that  range. 
***** 

S5.3    Except  as  provided  below, 
maximum  time  to  return  to  idle  position 
shall  be  1  second  for  vehicles  of  4536 
kilograms  or  less  GVWR,  and  2  seconds 
for  vehicles  of  more  than  4536 
kilograms  GVWR.  Maximum  time  to 
return  to  idle  position  shall  be  3 
seconds  for  any  vehicle  that  is  exposed 
to  ambient  air  at  - 18  degrees  Celsius  to 
-  40  degrees  Celsius  during  the  test  or 
for  any  portion  of  the  12-hour 
conditioning  period. 
*        »        *        *        • 

§571.126    [Amended] 

13.  Section  571.126  is  amended  by 
revising  in  S4,  the  paragraph  titled 
"Cargo  weight  rating";  revising  in 
S5.1.1,  the  introductory  paragraph  and 
paragraph  (d);  and  revising  in  S5.1.2. 
paragraphs  (b)  and  (e),  to  read  as 
follows: 

§  571 .1 26    Standard  No.  1 26,  Truck-camper 
loading. 

***** 

84.  *   *   * 


Cargo  weight  rating  means  the  value 
specified  by  the  manufacturer  as  the 
cargo-carrying  capacity,  in  pounds  and 
kilograms,  of  a  vehicle,  exclusive  of  the 
weight  of  occupants  in  designated 
seating  positions. 
***** 

S5.1.1    Labels.  Each  slide-in  camper 
shall  have  permanently  affixed  to  it,  in 
a  manner  that  it  cannot  be  removed 
without  defacing  or  destroying  it,  in  a 
plainly  visible  location  on  an  exterior 
rear  surface  other  than  the  roof,  steps,  or 
bumper  extension,  a  label  containing 
the  following  information  in  the  Enghsh 
language  lettered  in  block  capitals  and 
numerals  not  less  than  2.4  millimeters 
high,  of  a  color  contrasting  with  the 
background,  and  in  the  order  shown 
below  and  in  the  form  illustrated  in 
Figure  1. 
***** 

(d)  The  following  statement 
completed  as  appropriate:  "Camper 

weight  is Kgs.  ( Lbs.) 

Maximum  When  it  Contains  Standard 

Equipment, Liters  ( Gal.) 

of  Water, Kgs.  ( Lbs.)  of 

Bottled  Gas,  and Cubic  Meters 

( Cubic  Ft.)  Refrigerator  (or  Icebox 

with Kgs.  ( Lbs.)  of  Ice,  as 

applicable).  Consult  Owner's  Manual  (or 
Data  Sheet  as  applicable)  for  Weights  of 
Additional  or  Optional  Equipment." 

"Liters  and  Gals,  of  water"  refer  to  the 
voliune  of  water  necessary  to  fill  the 
camper's  fresh  water  tanks  to  capacity. 
"Kgs.  and  Lbs.  of  Bottled  Gas"  refer  to 
the  mass  of  the  gas  necessary  to  fill  the 
camper's  bottled  gas  tanks  to  capacity. 
The  statement  regarding  a  "Refrigerator" 
or  "Icebox"  refers  to  the  capacity  of  the 
refrigerator  with  which  the  vehicle  is 
equipped  or  the  mass  of  the  ice  with 
which  the  icebox  may  be  filled.  Any  of 
these  items  may  be  omitted  from  the 
statement,  if  the  corresponding 
accessories  are  not  included  with  the 
camper,  provided  that  the  omission  is 


noted  in  the  camper  owner's  manual  as 
required  in  paragraph  S5. 1.2(a). 

***** 

S5.1.2     •   *   * 

(b)  A  hst  of  other  additional  or 
optional  equipment  that  the  camper  is 
designed  to  carry,  and  the  maximum 
mass  of  each  if  its  mass  is  more  than  9 
kilograms  when  installed. 
***** 

(e)  A  picture  showing  the  location  of 
the  longitudinal  center  of  gravity  of  the 
camper  within  an  accuracy  of  50 
millimeters  under  the  loaded  condition 
specified  in  paragraph  S5.1.1(d),  in  the 
manner  illustrated  in  Figure  2.  Until 
October  1, 1973,  the  phrase  "Mount  at 
Aft  End  of  Truck  Cargo  Area"  may  be 
used  in  Figure  2  instead  of  "Point  That 
Contacts  Rear  End  of  Truck  Bed." 
***** 

14.  Section  571.126  is  amended  by 
revising  Figure  1  at  the  end  of  the 
introductory  paragraph  in  S5. 1.1  to  read 
as  follows: 

MFD.  BY:  (CAMPER  MANUFACTURER'S 
NAME) 

(MONTH  AND  YEAR  OF  MANUFACTURE) 
THIS  CAMPER  CONFORMS  TO  ALL 
APPLICABLE  FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS  IN  EFFECT  ON  THE 
DATE  OF  MANUFACTURE  SHOWN  ABOVE 

CAMPER  WEIGHT  IS KG  ( LBS) 

MAXIMUM  WHEN  IT  CONTAINS 

STANDARD  EQUIPMENT, LTRS 

( GAL)  OF  WATER KG  [ 


LBS)  OF  BOTTLED  GAS.  AND CUBIC 

METERS  ( CUBIC  FT) 

REFRIGERATOR  (OR  ICEBOX  WITH 

KG  ( LBS)  OF  ICE,  AS  APPLICABLE). 

CONSULT  OWNER'S  MANUAL  (OR  DATA 
SHEET  AS  APPLICABLE)  FOR  WEIGHTS  OF 
ADDITIONAL  OR  OPTIONAL  EQUIPMENT. 
(VEHICLE  IDENTIFICATION  NUMBER) 
Figure  1.  Label  for  Campers 

15.  In  Section  571.126,  Figure  2  at 
S5.1.1,  after  the  introductory  paragraph, 
is  revised  to  read  as  follows: 
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Figure  2.— Camper  Center  Of  Gravity  Information 
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§571.205    [Amended] 

16.  Section  571.205  is  amended  by 
revising  in  S5.1.1.2.  paragraph  (m); 
revising  S5.1.1.5;  revising  in  S5. 1.2.2, 
paragraph  (b);  revising  in  S5. 1.2. 3. 
paragraph  (b);  revising  in  S5. 1.2.9, 
paragraph  (b);  and  revising  in  S5.1.2.10, 
paragraph  (b),  to  read  as  follows: 

§571.205    Standard  No.  205,  Glazing 
mataiials. 

•  •        •        •        * 

S5.1.1.2     *   •   * 

(m)  For  Item  5  safety  glazing  only: 
Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position. 

•  •        •        *        • 

S5.1.1.5    The  phrase  "readily 
removable"  windows  as  defined  in  ANS 
Z26,  for  the  purposes  of  this  standard, 
in  buses  having  a  GVWR  of  more  than 
4536  kilograms,  shall  include  pushout 
windows  and  windows  mounted  in 
emergency  exists  that  can  be  manually 
pushed  out  of  their  location  in  the 
vehicle  without  the  use  of  tools, 
regardless  of  whether  such  windows 
remain  hinged  at  one  side  to  the  vehicle. 

•  *        «        «        * 

55.1.2.2  *   •   * 

(b)  Motorcycle  windscreens  Velow  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position. 
«        »        •        •        • 

55. 1.2.3  *   *  * 

(b)  Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  380 
millimeters  vertically  above  the  lowest 
seating  position. 

•  •        *        *        * 

S5.1.2.9     •    •   * 


(b)  Glass-plastic  specimens  shall  be 
exposed  to  an  ambient  air  temperature 
of  -  40  degrees  Celsius  (plus  or  minus 
5  degrees  Celsius),  for  a  period  of  6 
hours  at  the  commencement  of  Test  No. 
28,  rather  than  at  the  initial  temperature 
specified  in  that  test.  After  testing,  the 
glass-plastic  specimens  shall  show  no 
evidence  of  cracking,  clouding, 
delaminating,  or  other  evidence  of 
deterioration. 
«        •        *        *        * 

S5.1.2.10     *   *   • 

(b)  Each  manufactiu^r  of  glazing 
materials  designed  to  meet  the 
requirements  of  paragraphs  S5. 1.2.4, 
S5.1.2.5.  S5. 1.2.6,  S5.1.2.7.  or  S5.1.2.8 
may  permanently  and  indelibly  mark 
the  lower  center  of  each  item  of  such 
glazing  material,  in  letters  not  less  than 
4.5  millimeters  nor  more  than  6 
millimeters  high,  the  following  words, 
GLASS  PLASTIC  MATERL\L— SEE 
OWNER'S  MANUAL  FOR  CARE 
INSTRUCTIONS. 
»        *        •        *        * 

§571.206    [Amended] 

17.  Section  571.206  is  amended  by 
revising  S4. 1.1.1;  revising  S4.1.1.2; 
revising  S4.1.2;  revising  S4. 2.1.1; 
revising  S4.2.1.2;  revising  S4.2.2; 
revising  S4.3;  and  revising  S5.3.  to  read 
as  follows: 

§  571 .206    Standard  No.  206,  Door  locks 
and  door  retention  components. 

«         *         •         *         * 

S4. 1.1.1    Longitudinal  Load.  The 
door  latch  and  striker  assembly,  when 
in  the  fully  latched  position,  shall  not 
separate  when  a  longitudinal  load  of 
11,120  newtons  is  applied.  When  in  the 
secondary  latch  position,  the  door  latch 
and  striker  assembly  shall  not  separate 
when  a  longitudinal  load  of  4.450 
newtons  is  applied. 


S4.1.1.2     Transverse  Load.  The  door 
latch  and  striker  assembly,  when  in  the 
fully  latched  position,  shall  not  separate 
when  a  transverse  load  of  8,900  newtons 
is  applied.  When  in  the  secondary 
latched  position,  the  door  latch  and 
striker  assembly  shall  not  separate  when 
a  transverse  load  of  4,450  newtons  is 
applied. 
•        •        *        •        • 

S4.1.2    Door  Hinges.  Each  door  hinge 
system  shall  support  the  door  and  shall 
not  separate  when  a  longitudinal  load  of 
11.120  newtons  is  applied.  Similarly, 
each  door  hinge  system  shall  not 
separate  when  a  transverse  load  of  8,900 
newtons  is  applied. 
»        *        •        *        * 

54.2.1.1  Longitudinal  Load.  Each 
latch  system,  when  in  the  latched 
position,  shall  not  separate  when  a 
longitudinal  load  of  11.120  newtons  is 
applied. 

54.2.1.2  Transverse  Load.  Each  latch 
system,  when  in  the  latched  position, 
shall  not  separate  when  a  transverse 
load  of  8.900  newtons  is  applied.  When 
more  than  one  latch  system  is  used  on 

a  single  door,  the  load  requirement  may 
be  divided  among  the  total  number  of 
latch  systems. 

S4 . 2 . 2    Door  Hinges.  Each  door  hinge 
system  shall  support  the  door  and  shall 
not  separate  when  a  longitudinal  load  of 
11,120  newtons  is  applied,  and  when  a 
transverse  load  of  8,900  newtons  is 
applied. 

S4.3     Sliding  Doors.  The  track  and 
slide  combination  or  other  supporting 
means  for  each  sliding  door  shall  not 
separate  when  a  total  transverse  load  of 
17,800  newtons  is  applied,  with  the 
door  in  the  closed  position. 
***** 

S5.3     Sliding  Doors.  Compliance  with 
S4.3  shall  be  demonstrated  by  applying 


an  outward  transverse  load  of  8,900 
newtons  to  the  load  bearing  members  at 
the  opposite  edges  of  the  door  (17,800 
newtons  total).  The  demonstration  may 
be  performed  either  in  the  vehicle  or 
v«th  the  door  retention  components  in 
a  bench  test  fixture. 

§571.207    [Amended] 

18.  Section  571.207  is  amended  by 
revising  in  S4.2.  the  introductory 
paragraph,  paragraph  (a),  paragraph  (b). 
and  paragraph  (d);  revising  S4.3.2.1;  and 
revising  S5.1.2,  to  read  as  follows: 

§571.207    Standard  No.  207,  Seating 
systems. 

***** 

S.4.2     General  performance 
requirements.  When  tested  in 
accordance  with  S5..  each  occupant 
seat,  other  than  a  side-facing  seat  or  a 
passenger  seat  on  a  bus,  shall  withstand 
the  following  forces,  in  newtons. 

(a)  In  any  position  to  which  it  can  be 
adjusted — 20  times  the  mass  of  the  seat 
in  kilograms  multipUed  by  9.8  appUed 
in  a  forward  longitudinal  direction; 

(b)  In  any  position  to  which  it  can  be 
adjusted — 20  times  the  mass  of  the  seat 
in  kilograms  multipUed  by  9.8  apphed 
in  a  rearward  longitudinal  direction; 
***** 

(d)  In  its  rearmost  position — a  force 
that  produces  a  373  newt  on  meters 
moment  about  the  seating  reference 
point  for  each  designated  seating 
position  that  the  seat  provides,  applied 
to  the  upper  cross-member  of  the  seat 
back  or  the  upper  seat  back,  in  a 
rearward  longitudinal  direction  for 
forward-facing  seats  and  in  a  forward 
longitudinal  direction  for  rearward- 
facing  seats. 
***** 

S4.3.2.1     Static  force. 

(a)  Once  engaged,  the  restraining 
device  for  a  forward-facing  seat  shall  not 
release  or  fail  when  a  forward 
longitudinal  force,  in  newtons,  equal  to 
20  times  the  mass  of  the  hinged  or 
folding  portion  of  the  seat  in  kilograms 
multipUed  by  9.8  is  applied  through  the 
center  of  gravity  of  that  portion  of  the 
seat. 

(b)  Once  engaged,  the  restraining 
device  for  a  rearward-facing  seat  shall 
not  release  or  fail  when  a  rearward 
longitudinal  force,  in  newtons.  equal  to 
8  times  the  mass  of  the  hinged  or 
folding  portion  of  the  seat  in  kilograms 
multiplied  by  9.8  is  appUed  through  the 
center  of  gravity  of  that  portion  of  the 
seat. 

***** 

S5 . 1 . 2    If  the  seat  back  and  the  seat 
bench  are  attached  to  the  vehicle  by 
different  attachments,  attach  to  each 
component  a  fixture  capable  of 


transmitting  a  force  to  that  component. 
Apply  forces,  in  newtons,  equal  to  20 
times  the  mass  of  the  seat  in  kilograms 
multiplied  by  9.8  horizontally  through 
the  center  of  gravity  of  the  seat  back,  as 
shown  in  Fig\u«  2  and  apply  forces,  in 
newtons.  equal  to  20  times  the  mass  of 
the  seat  in  kilograms  multipUed  by  9.8 
horizontally  through  the  center  of 
gravity  of  the  seat  bench,  as  shown  in 
Figiu«3. 


§571.212    [Amended] 

19.  Section  571.212  is  amended  by 
revising  S3;  revising  S5;  revising  in 
S6.1,  paragraph  (b);  and  revising  S6.5,  to 
read  as  follows: 

§571.212    Standard  No.  212,  Windshield 
mounting. 

***** 

S3.  Application.  This  standard 
appUes  to  passenger  cars,  and  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  having  a  gross  vehicle 
weight  rating  of  4536  kilograms  or  less. 
However,  it  does  not  apply  to  forward 
control  vehicles,  walk-in  van-type 
vehicles,  or  to  open-body  type  vehicles 
with  fold-down  or  removable 
windshields. 


S5.  Requirements.  When  the  vehicle 
travelUng  longitudinaUy  forward  at  any 
speed  up  to  and  including  48  kilometers 
per  hour  impacts  a  fixed  colUsion 
barrier  that  is  perpendicular  to  the  Une 
of  travel  of  the  vehicle,  imder  the 
conditions  of  S6.  the  windshield 
mounting  of  the  vehicle  shall  retain  not 
less  than  the  minimum  portion  of  the 
windshield  periphery  specified  in  S5.1 
and  S5.2. 
***** 

S6.1     •  *   * 

(b)  Except  as  specified  in  S6.2.  a 
multipurpose  passenger  vehicle,  truck 
or  bus  is  loaded  to  its  imloaded  vehicle 
weight,  plus  136  kilograms  or  its  rated 
cargo  and  luggage  capacity,  whichever 
is  less,  secured  to  the  vehicle,  plus  a 
50th-percentile  test  dummy  as  specified 
in  part  572  of  this  chapter  at  each  front 
outboard  designated  seating  position 
and  at  any  other  position  whose 
protection  system  is  required  to  be 
tested  by  a  dummy  under  the  provisions 
of  Standard  No.  208.  Each  dummy  is 
restrained  only  by  means  that  are 
installed  for  protection  at  its  seating 
position.  The  load  is  distributed  so  that 
the  weight  on  each  axle  as  measured  at 
the  tire-ground  interface  is  in  proportion 
to  its  GAWR.  If  the  weight  on  any  axle 
when  the  vehicle  is  loaded  to  its 
unloaded  vehicle  weight  plus  dummy 
weight  exceeds  the  axle's  proportional 
share  of  the  test  weight,  the  remaining 


weight  is  placed  so  that  the  weight  on 
that  axle  remains  the  same.  For  the 
purposes  of  this  section,  unloaded 
vehicle  weight  does  not  include  the 
weight  of  work-performing  accessories. 
Vehicles  are  tested  to  a  maximum 
unloaded  vehicle  weight  of  2,495 
kilograms. 
***** 

S6.5    The  windshield  mounting 
material  and  all  vehicle  components  in 
direct  contact  with  the  mounting 
material  are  at  any  temperature  between 
-  9  degrees  Celsius  and  +43  degrees 
Celsius. 


§571.216    [Amended] 

20.  Section  571.216  is  amended  by 
revising  S3;  revising  S4;  revising  S5; 
revising  in  S6.2,  paragraph  (d);  and 
revising  S6.3  to  read  as  follows: 

§  571 .21 6    Standard  No.  21 6,  Roof  crush 
resistance— passenger  cars. 

***** 

53.  Application.  This  standard 
appUes  to  passenger  cars,  and  to 
multipiupose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2722 
kilograms  or  less.  However,  it  does  not 
apply  to- 
tal School  buses; 

(b)  Vehicles  that  conform  to  the 
rollover  test  requirements  (S5.3)  of 
Standard  No.  208  (§  571.208)  by  means 
that  require  no  action  by  vehicle 
occupants;  or 

(c)  Convertibles,  except  for  optional 
compUance  with  the  standard  as  an 
alternative  to  the  rollover  test 
requirements  in  S5.3  of  Standard  No. 
208. 

54.  Requirements. 

(a)  Passenger  cars.  A  test  device  as 
described  in  S5  shall  not  move  more 
than  125  millimeters,  measured  in 
accordance  with  S6.4,  when  it  is  used 
to  apply  a  force  in  newtons  equal  to  V/z 
times  the  unloaded  vehicle  weight  of 
the  vehicle,  measured  in  kilograms  and 
multiplied  by  9.8  or  22,240  newtons, 
whichever  is  less,  to  either  side  of  the 
forward  edge  of  a  vehicle's  roof  in 
accordance  with  the  procedures  of  S6. 
Both  the  left  and  right  front  portions  of 
the  vehicle's  roof  structiu^  shall  be 
capable  of  meeting  the  requirements, 
but  a  particular  vehicle  need  not  meet 
further  requirements  after  being  tested 
at  one  location. 

(b)  Multipurpose  passenger  vehicles, 
trucks  and  buses  with  a  GVWR  of  2,722 
kilograms  or  less,  manufactured  on  or 
after  September  1,  1994.  For 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2,722 
kilograms  or  less,  manufact\u«d  on  or 
after  September  1. 1994.  a  test  device  as 
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described  in  S5  shall  not  move  more 
than  125  millimeters,  measured  in 
accordance  with  S6.4.  when  it  is  used 
to  apply  a  force  in  newtons  equal  to  1 V2 
times  the  unloaded  vehicle  weight  of 
the  vehicle,  measured  in  kilograiiis  and 
multiplied  by  9.8.  to  either  side  of  the 
forward  edge  of  a  vehicle's  roof  in 
accordance  with  the  procedures  of  S6. 
Both  the  left  and  right  front  portions  of 
the  vehicle's  roof  structure  shall  be 
capable  of  meeting  the  requirements, 
but  a  particular  vehicle  need  not  meet 
further  requirements  after  being  tested 
at  one  location. 

S5.  Test  device.  The  test  device  is  a 
rigid  unyielding  block  with  its  lower 
surface  formed  as  a  flat  rectangle  762 
milUmeters  x  1829  millimeters. 
•        »        »        •        * 

S6.2     •   *   * 

(d)  The  initial  contact  point,  or  center 
of  the  initial  contact  area,  is  on  the 


longitudinal  centerline  of  the  lower 
surface  of  the  test  device  and  254 
millimeters  from  the  forwardmost  point 
of  that  centerline. 

6.3  (a)  Passenger  cars.  Apply  force  in 
a  downward  direction  perpendicular  to 
the  lower  surface  of  the  test  device  at  a 
rate  of  not  more  than  13  millimeters  per 
second  until  reaching  a  force  in  newtons 
of  1 V2  times  the  imloaded  vehicle 
weight  of  the  tested  vehicle,  measured 
in  kilograms  and  muUiplied  by  9.8  or 
22.240  newtons.  whichever  is  less. 
Complete  the  test  within  120  seconds. 
Guide  the  test  device  so  that  throughout 
the  test  it  moves,  without  rotation,  in  a 
straight  line  with  its  lower  surface 
oriented  as  specified  in  S6.2(a)  through 
S6.2(d). 

(b)  Multipurpose  passenger  vehicles, 
trucks  and  buses  with  a  GVWR  of  2,722 
kilograms  or  less,  manufactured  on  or 
after  September  1.  1994.  For 


multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2,722 
kilograms  or  less,  manufactiu'ed  on  or 
after  September  1, 1994,  apply  force  in 
a  downward  direction  perpendicular  to 
the  lower  surface  of  the  test  device  at  a 
rate  of  not  more  than  13  millimeters  per 
second  until  reaching  a  force  in  newtons 
of  1 V2  times  the  unloaded  vehicle 
weight  of  the  tested  vehicle,  measured 
in  kilograms  and  multiplied  by  9.8. 
Complete  the  test  within  120  seconds. 
Guide  the  test  device  so  that  throughout 
the  test  it  moves,  without  rotation,  in  a 
straight  line  with  its  lower  surface 
oriented  as  specified  in  S6.2(a)  through 
S6.2(d). 
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21.  Section  571.216.  is  amended  by 
revising  Figure  1  at  the  end  of  S6.4  to 
read  as  follows: 

B4LLINO  CODE  4910-S9-P 


Rigid  Horizontal  Surface 


FRONT  VIEW 


SIDE  VIEW 


1995 


Figure  1.— Test  Device  Location  And  Application 

To  The  Roof 


Issued  on:  March  8,  1995. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  95-6230  Filed  3-13-95;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  60.  No.  49 
Tuesday.  March  14,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tlie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  and  Community 
Development  Service 

Rural  Business  and  Cooperative 
Development  Service 

Rural  Utilities  Service 

Consolidated  Farm  Service  Agency 

7  CFR  Part  1940 
RIN  0575-AB64 

Environmental  Program 

AGENCIES:  Rural  Housing  and 

Community  Development  Service,  Rural 

Business  and  Cooperative  Development 

Service,  Riual  Utilities  Service,  and 

Consolidated  Farm  Service  Agency. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agencies  propose  to 
revise  their  Environmental  regulation. 
This  action  is  necessary  to  clarify  the 
meaning  of  two  existing  sections.  The 
intended  effect  of  this  action  is  to 
reorganize  and  supplement  the  existing 
sections  to  provide  a  better 
understanding  of  the  threshold  criteria 
used  to  differentiate  between  Class  I  and 
Class  II  environmental  assessments. 
DATES:  Comments  must  be  received  on 
or  before  May  15,  1995. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  office  of  the  Chief. 
Regulations,  Analysis,  and  Control 
Branch,  Rural  Economic  and 
Community  Development.  U.S. 
Department  of  Agriculture,  Room  6348. 
South  Agricuhure  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  D.C.  20250-0700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Lander.  Senior 
Environmental  Protection  SpeciaUst, 
Environmental  Support  Branch, 
Program  Support  Staff.  Rural  Housing 
and  Community  Development  Service, 
U.S.  Department  of  Agriculture,  Room 
6309,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue  SW.. 


Washington.  D.C.  20250-0700; 
telephone  (202)  720-9619. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  the  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
it  is  a  "significant  regulatory  action". 

Intergovernmental  Consultation 

This  rule  affects  the  following  Agency 
programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA): 

10.434 — Nonprofit  National  Corporations 

Loan  and  Grant  Program 
10.760 — Water  and  Waste  Disposal  Systems 

for  Rural  Conununities 
10.761— Technical  Assistance  and  Training 

Grants 
10.762 — Solid  Waste  Management  Grants 
10.763 — Emergency  Community  Water 

Assistance  Grants 
10.766 — Community  Facilities  Loans 
10.767 — Intermediary  Relending  Programs 
10.768 — Business  and  Industrial  Loans 
10.769 — Rural  Business  Enterprise  and 

Television  Demonstration  Grants 
10.770 — Water  and  Waste  Disposal  Loans 

and  Grants  (Section  306C) 
10.771 — Rural  Technology  Development 

Grants 

Executive  Order  12372  requires 
intergovernmental  consultation  with 
State  and  local  officials.  Of  the  FmHA 
programs  affected  by  this  rule,  the 
following  are  subject  to  the  provisions 
of  Executive  Order  12372:  10.760. 
10.763,  10.766. 10.767, 10.768.  10.769. 
10.770,  and  10.771. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  this 
rulemaking  action  does  not  involve  a 
new  or  expanded  program.  Therefore  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Civil  Justice  Refomi 

This  dociunent  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  the  Agencies 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  Section  2  of  the  Executive  Order. 


Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  Agencies  have  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hirnian  environment,  and 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  has  been  assigned  OMB 
control  number  0575-0094  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  proposed  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  from 
those  approved  by  OMB. 

Background 

Section  1940.311  describes  certain 
threshold  criteria  for  projects  which 
may  complete  an  environmental  review 
using  the  format  for  a  Class  I 
environmental  assessment. 

In  §  1940.311(b)(l)(i)  there  has  been 
confusion  as  to  what  constitutes  a 
"substantial  increase"  relating  to  a  ~ 
withdrawal  or  discharge.  This  confusion 
has  resulted  in  the  unnecessary 
completion  of  Class  II  environmental 
assessments  for  some  utility  projects. 

The  regulation  will  be  revised  to 
clarify  this  section  by  distinguishing 
between  discharges  and  withdrawals, 
and  to  provide  guidance  relating  to 
substantial  increases. 

In  §  1940.311(b)(l)(ii)  there  has  been 
confusion  about  interpreting  the 
withdrawal  rate  to  achieve  a  50,000 
gallon  per  day  withdrawal  from  surface 
or  groundwater  for  a  new  withdrawal 
facility.  A  common  engineering  practice 
is  to  design  the  pumping  facifity  to 
achieve  the  average  daily  withdrawal  in 
less  than  a  24  hour  period  to  provide  an 
adequate  safety  factor.  However,  some 
loan  officials  calculate  the  withdrawal 
based  on  pumping  the  source  including 
any  backup  source  on  a  24  hour  basis. 
This  results  in  completion  of  a  higher 
level  of  environmental  review  than  is 
required. 


The  regulation  is  proposed  to  be 
revised  to  clarify  this  section  by 
changing  the  unit  of  measurement  ft-om 
gallons  per  day,  to  an  equivalent 
population  served.  This  will  eliminate 
the  confusion,  and  should  not  result  in 
a  change  to  the  threshold  as  the  present 
threshold  of  50,000  gallons  per  day  for 
a  new  withdrawal  is  based  on  EPA's 
definition  of  Very  Small  Water  Systems, 
"systems  serving  up  to  500  people." 
Based  on  an  average  daily  demand  of 
100  gallons  per  day  per  capita,  the 
average  daily  withdrawal  for  very  small 
systems  will  be  50.000  gallons  per  day. 

To  be  consistent,  the  equivalent 
population  will  also  be  used  for 
discharges. 

Section  1940.311(b)(l)(v)  will  also  be 
revised  to  remove  the  apparent  conflict 
created  by  the  revision  to 
§1940.311(b)(l)(ii). 
.    In  §  1940.311(b)(2)  there  has  been 
confusion  about  the  number  of  beds 
which  may  be  added  to  an  existing 
facility.  This  confusion  has  resulted  in 
the  unnecessary  completion  of  Class  II 
environmental  assessments  for  some 
essential  community  facility  projects. 

The  regulation  is  proposed  to  be 
revised  to  clarify  this  section  by 
separately  specifying  the  number  of 
beds  for  new  and  existing  projects. 

In  §  1940.311(b)(3)(iii)  there  has  been 
confusion  about  whether  medical  waste 
is  considered  to  be  a  hazardous  waste. 
This  confusion  has  resulted  in  the 
imnecessary  completion  of  Class  II 
environmental  assessments  for  some 
essential  community  faciUty  projects. 

The  regulation  is  proposed  to  be 
revised  to  clarify  this  section  by  adding 
a  new  section  that  will  deal  specifically 
with  medical  wastes. 

List  of  Subjects  in  7  CFR  Part  1940 

Endangered  and  threatened  wdldlife. 
Environmental  protection,  Floodplains, 
National  wild  and  scenic  river  system. 
Natural  resources.  Recreation.  Water 
supply. 

Accordingly,  the  Agencies  propose  to 
amend  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations  as  follows. 

PART  1940— GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 
5  U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  Q— Environmental  Program 

2.  Section  1940.311  is  amended  by 
redesignating  paragraph  {b)(3)(iii)  as 
{b)(3)(iv);  revising  paragraphs  (b)(l)(i), 
(b)(l)(ii),  (b))(l)(v),  and  (b)(2);  and 
adding  a  new  paragraph  (b)(3)(iii)  to 
read  as  follows: 


§1940.311    Environmental  assessments  for 
Class  I  actions. 

*        *        *        *        • 

(b)*   •  * 

(D*  *  * 

(i)  For  existing  Systems,  there  will  not 
be  either: 

(A)  A  substantial  increase  in  the 
volume  of  an  existing  discharge  or  the 
loading  of  pollutants  from  an  existing  or 
expanded  sewage  treatment  facilities,  or 

iB)  A  substantial  increase  in  an 
existing  withdrawal  from  surface  or 
ground  waters. 

(C)  The  existence  of  a  substantial 
increase  vnll  depend  on  the  particulars 
of  the  situation  under  consideration. 
Each  proposal  should  be  examined  for 
the  possibility  of  a  substantial  increase 
in  discharge  or  withdrawal.  A 
substantial  increase  may  or  may  not  be 
determined  by  such  factors  as:  evidence 
of  a  large  increase  in  pimip  or  pipe  size, 
other  evidence  of  a  large  increase  in 
hydraulic  capacity,  or  the  need  for  a 
new  or  amended  discharge  or 
vdthdrawal  permit.  Whatever  factors  are 
considered,  the  rationale  behind  the 
decision  should  be  documented  as  part 
of  the  Class  I  assessment. 

(ii)  For  all  systems  (existing  and  new), 
there  will  not  be  either: 

(A)  A  new  discharge  to  surface  or 
ground  waters,  such  that  the  additional 
design  capacity  of  the  facility  exceeds 
the  average  daily  discharge  of  an 
equivalent  population  of  500  persons,  or 

(B)  A  new  withdrawal  &t)m  surface  or 
ground  waters  such  that  the  additional 
design  capacity  of  the  facility  exceeds 
the  demand  needed  to  serve  an 
equivalent  population  of  500  persons, 
and 

(C)  The  potential  water  quaUty 
impacts  are  analyzed  and  documented 
in  the  manner  required  for  a  Class  II 
assessment  and  attached  as  an  exhibit  to 
the  Class  I  assessment. 

(D)  A  new  well  solely  to  provide 
"backup"  capacity,  required  by  a  State 
regulatory  agency  or  standard 
engineering  practice,  is  not  considered  a 
new  withdrawal. 

•  *        *        *        « 

(v)  For  a  proposed  expansion  of  a 
sewage  treatment  or  water  supply 
facility,  such  expansion  would  serve  an 
equivalent  population  that  is  no  more 
than  20  percent  or  500  persons 
(whichever  is  the  larger)  greater  than  the 
existing  population. 

*  *        *        •        * 

(2)  Financial  assistance  for  existing 
group  homes,  detention  facilities, 
nursing  homes,  or  hospitals  that  add  no 
more  than  25  beds  or  increase  the 
number  of  beds  by  no  more  than  25 
percent,  whichever  is  greater,  or  new 
facihties  of  not  more  than  25  beds. 


(3)*   *  • 

(iii)  Do  not  produce  infectious, 
medical,  biological,  or  special  medical 
wastes  (including  radiological  waste  of 
medical  origin)  that  would  exceed  small 
quantity  generator  limits  as  established 
by  the  appropriate  regulatory  agency, 
and  provided  the  facility's  management 
plan  is  reviewed  to  ensure  comphance 
with  the  regulatory  agency 
requirements.  The  management  plan 
should  include  standard  operating 
procedures  for  notification,  permitting, 
and  recordkeeping  requirements  as  well 
as  handhng,  storage,  packaging,  and 
disposal  of  infectious  waste  materials. 
Documentation  of  the  compliance 
review  must  be  attached  as  an  exhibit  to 
the  Class  I  assessment. 
*        •        »        •        • 

Dated:  February  27,  1995. 
Michael  V.  Dium 

Acting  Under  Secretary  for  Rural  Economic 

and  Community  Development. 

[PR  Doc.  95-6228  Filed  3-13-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154, 158, 201.  250,  and  284 

[Docket  No.  RM«5-»-000:  Rm95-4-000J 

Filing  and  Reporting  Requirements  for 
Interstate  Natural  Gas  Company  Rate 
Schedules  and  Tariffs;  Revisions  to 
Uniform  System  of  Accounts  Forms, 
Statements,  and  Reporting 
Requirements  for  Natural  Gas 
Companies;  Notice  of  Informal 
Technical  Conference 

March  8,  1995. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Proposed  rule;  notice  of 
informal  technical  conference. 

summary:  The  Federal  Energy 
Regulatory  Commission  will  hold  an 
informal  technical  conference  pursuant 
to  the  Notices  of  Proposed  Rulemaking 
issued  on  December  16,  1994,  in  Docket 
Nos.  RM95-3-000  and  RM95-1-000. 
The  conference  is  a  preliminary  step  in 
the  process  of  modifying  the  electronic 
fiUng  requirements  to  complement  the 
proposed  revisions  to  the  regulations  set 
forth  in  the  December  16,  1994  notices. 
DATES:  Tuesday  and  Wednesday,  April 
4  and  5,  1995:  9:00  a.m. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington,  DC  20426. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  White,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  NorA  Capitol  Street, 
NE..  Washington,  C»C  20426.  (202)  208- 
0491. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200. 14400, 12000,  9600, 
7200,  4800,  2400,  1200,  or  300  bps.  full 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  rule  will  be 
available  on  CIPS  for  60  days  from  the 
date  of  issuance  in  ASCII  and 
WordPerfect  5.1  formats.  After  60  days, 
the  rule  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Take  notice  that  on  Tuesday.  April  4. 
1995  and.  if  necessary.  Wednesday, 
April  5,  1995,  an  informal  technical 
conference  will  be  convened  to  begin 
designing  modiTications  to  the 
electronic  filing  requirements 
necessitated  by  proposed  Rulemaking 
issued  on  December  16,  1994,  in  Docket 
Nos.  RM95-3-000  and  RM95-4-O00,i 
the  Commission  directed  its  Staff  to 
convene  a  technical  conference  to 
obtain  the  participation  of  the  industry 
and  others  for  this  purpose. 

The  conference  is  a  preliminary  step 
in  the  process  of  modifying  the 
Commission's  electronic  filing 
requirements  to  complement  the 
proposed  revisions  to  the  regulations  set 
forth  in  the  December  16, 1994  notices. 

Objectives  to  be  achieved  by 
modifying  the  electronic  filing 
requirements  include: 

•  To  employ  user-friendly  form  fill,  word 
processing,  or  spreadsheet  applications  as 
much  as  possible. 

•  To  minimize  the  burden  of  the  reporting 
requirements  for  regulated  entites. 


<  Published  in  the  Federal  Register  on  January  13, 
1995  at  60  FR  31 11  and  3141,  respectively. 


•  To  eliminate  unnecessary  processing 
steps  by  the  Commission  and  the  companies. 

•  To  facilitate  access  to  the  information  by 
the  public. 

•  To  the  greatest  extent  pyossible,  electronic 
data  should  be  capable  of  being  linked  to 
related  data  in  other  filings. 

•  To  ensure  that  electronically  submitted 
data  contains  the  same  information  as  the 
paper  copy  of  the  filing. 

•  To  ensure  that  electronic  data  can  be 
easily  correlated  with  the  data  in  the  paper 
filing. 

•  To  ensure  that  all  spreadsheets  contain 
the  underlying  formulae  and  links. 

The  specific  objectives  of  this  conference 
are: 

•  To  provide  a  form  within  which  Staff 
can  gain  a  better  understanding  of  how  the 
industry  stores  and  processes  the  data 
required  in  the  Commission's  forms  and 
filings. 

•  To  determine  the  most  efficient 
electronic  means  for  the  preparation  and 
submittal  of  data. 

•  To  determine  the  most  efficient 
electronic  means  for  the  dissemination  of 
data  to  the  public. 

•  To  determine  whether  additional 
conferences  are  desirable:  and,  if  so,  the 
format,  agenda,  and  dates. 

In  light  of  these  objectives. 
Commission  Staff  anticipates 
considering  the  following  topics  at  the 
conference: 

•  An  appropriate  filing  format  for  each 
type  of  submittal. 

•  How  companies  store  data  (mainframe, 
PCs,  paper  only)  that  the  Commission 
proposes  to  be  filed  electronically. 

•  How  companies  prepare  Form  2,  Form 
11,  discount  rate  reports,  index  of  customers, 
and  section  4  rate  cases  (using  commercial 
software,  proprietary  software,  spreadsheets, 
databases,  wordprocessing  software). 
Whether  companies  use  different  hardware 
and  software  for  different  parts  of  the 
submittal.  What  spreadsheet,  database,  and 
wordprocessing  software  is  used 
predominantly. 

•  Those  aspects  of  the  Commission's 
current  electronic  filing  requirements  that 
should  not  be  changed. 

•  The  use  of  form  fill  software  for 
submitting  each  filing. 

•  Whether  the  Commission's  form  fill 
software  for  submitting  FERC  Form  No.  1 
would  be  useful  for  submitting  other  filings. 
(The  Commission's  form  fill  software  for 
submitting  FERC  Form  No.  1  is  available  on 
the  Commission  Issuance  Posting  System 
(CIPS)  under  option  "FERC  Form  No.  1 
Forum."  The  bulletin  board  number  is  (202) 
208-1397.) 

•  What  information  from  electronic  filings 
should  be  accessible  to  the  public.  In  what 
form  would  such  data  be  most  useful 
(spreadsheet,  database,  wordprocessing, 
ASai). 

•  Transmission  of  electronic  data  to  the 
Commission  through  telecommunication. 

•  Any  special  concerns  of  state 
commissions,  small  businesses,  customers, 
consumer  groups,  and  nonindustry  users  of 
electronically  filed  data. 


•  Participants  should  also  he  prepared  to 
discuss  any  other  relevant  matter. 

Commission  Staff  is  currently 
preparing  an  agenda  for  the  conference. 
In  order  that  the  conference  be  as 
productive  as  possible.  Staff  invites 
comments  on  the  goals,  issues,  and 
topics  of  discussion.  Such  comments 
should  be  addressed  to  Richard  A. 
White,  Office  of  the  General  Counsel. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  (202)  208-0491. 
Comments  should  be  received  by  March 
28.  1995.  Commenters  are  encouraged  to 
submit  comments  on  a  SVz  inch  diskette 
in  ASCII  format. 

The  conference  will  begin  at  9:00  a.m. 
on  April  4.  1995.  in  a  hearing  or 
conference  room  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street.  NE.,  Washington,  DC  20426.  The 
conference  room  will  be  designated  in  a 
subsequent  notice.  All  interested 
persons  are  invited  to  attend. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  95-6168  Filed  3-13-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  254 

Response  Plans  for  Facilities  Seaward 
of  ttte  Coast  Line 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

summary:  This  notice  extends,  by  62 
days,  the  comment  period  for  a  notice 
of  proposed  rulemaking  (NPR)  that  the 
Minerals  Management  Service 
published  in  the  Federal  Register  on 
January  13, 1995.  The  NPR  is  concerned 
with  requirements  for  spill-response 
plans  for  oil  handling  facilities  located 
seaward  of  the  coast  line. 
DATES:  The  comment  period  is  extended 
to  May  15,  1995.  Comments  should  be 
received  or  postmarked  by  that  date. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior,  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Hemdon,  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mirabella  or  Lawrence  Ake, 
Engineering  and  Standards  Branch, 
telephone  (703)  787-1600. 


Dated:  March  7.  1995. 

Thomas  Gemhofier, 

Associate  Director  for  Offshore  Minerals 
Management. 

jFR  Doc.  95-6184  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD13-93-031] 

Drawbridge  Operation  Regulation; 
Columbia  River,  OR  and  WA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  supplements  a 
notice  of  proposed  rulemaking 
concerning  the  drawbridge  operation 
regulations  for  the  twin  Interstate  5 
drawbridges  across  the  Columbia  River, 
mile  106.5.  between  Portland.  Oregon, 
and  Vancouver,  Washington.  Previous 
notices  of  proposed  rulemaking  which 
proposed  the  extension  of  the  morning 
and  afternoon  time  periods  when  the 
bridge  need  not  open  did  not  contain 
language  needed  to  distinguish  the 
proposed  rule's  applicability  to 
commercial  and  noncommercial  vessels. 
This  supplemental  notice  adds  the 
omitted  language  and  clearly  states  the 
proposed  rule's  applicability  by  vessel 
type  and  river  flow  conditions. 
DATES:  Comments  must  be  received  on 
or  before  May  15,  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  Room  3410, 
Seattle,  Washington.  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch. 
(Telephone:  (206)  220-7272). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 


their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  Two 
copies  of  each  comment  should  be 
provided  in  an  unbound  format.  All 
comments  should  be  on  paper  no  larger 
than  8V2  by  11  inches  and  should  be 
suitable  for  copying  and  electronic 
filing.  Persons  wanting  acknowledgment 
of  receipt  of  comments  should  enclose 
stamped,  self-addressed  postcards  or 
envelopes. 

The  proposed  regulations  may  be 
changed  in  light  of  comment  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal. 

The  Coast  Guard  plans  no  public 
hearings.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Thirteenth 
Coast  Guard  District,  Seattle,  WA,  and  LCDR 
)ohn  Odell,  project  attorney.  Thirteenth  Coast 
Guard  District  Legal  Office,  Seattle,  WA. 

Background  and  Purpose 

This  notice  proposes  drawbridge 
operation  regulations  for  the  twin 
Interstate  5  drawbridges  across  the 
Columbia  River,  mile  106.5,  between 
Portland.  Oregon,  and  Vancouver. 
Washington.  The  proposed  rule  would 
extend  the  morning  and  afternoon  time 
periods  when  the  draws  of  the  bridges 
need  not  open  for  the  passage  of  vessels 
while  delineating  clear  exceptions  based 
on  the  river  flow  conditions  and  the 
type  of  vessel  traffic  involved. 

Regulatory  History 

This  notice  is  the  second 
supplemental  notice  of  proposed 
rulemaking  pubhshed  for  this  proposed 
rule.  The  original  notice  of  proposed 
rulemaking,  published  in  the  Federal 
Register  on  November  26. 1993  (58  FR 
62302),  proposed  an  extension  of  the 
morning  and  afternoon  time  periods 
when  the  draws  need  not  open  for  the 
passage  of  vessels  without  regard  to 
vessel  type  or  river  flow  condition.  A 
supplemental  notice,  pubhshed  in  the 
Federal  Register  on  October  4, 1994  (59 
FR  50531),  provided  for  relatively 
uninterrupted  vehicular  flow  during 
peak  traffic  times  while  being  less 


restrictive  to  vessel  traffic  by  adding 
provisions  which  would  apply  during 
periods  of  high  river  flow  conditions. 
However,  that  first  supplemental  notice 
of  proposed  rulemaking  omitted 
language  distinguishing  the  rule's 
applicability  to  commercial  and 
noncommercial  vessels.  This  second 
supplemental  notice  of  proposed 
rulemaking  adds  the  language  to  clearly 
state  the  proposal's  applicability  to 
commercial  and  noncommercial  vessel 
traffic. 

Discussion  of  Proposed  Regulation 

The  twin  Interstate  5  vertical  lift 
bridges  across  the  Columbia  River 
between  Portland,  Oregon,  and 
Vancouver,  Washington,  are  currently 
required  to  open  on  signal,  except  that 
from  6:30  a.m.  to  8:00  a.m.  and  from 
3:00  p.m.  to  6:00  p.m.,  Monday  through 
Friday  (except  Federal  holidays),  the 
draws  need  not  open.  These  closed 
periods  are  necessary  to  accommodate 
peak  morning  and  afternoon  vehicular 
commute  traffic  across  the  bridges.  Both 
bridges  also  provide  alternate  mid-level 
fixed  spans  which  provide  greater 
vertical  clearance  than  do  the 
drawspans  in  the  closed  position.  The 
alternate  fixed  spans  are  routinely  used 
by  tug  and  barge  traffic  except  at  higher 
water  surface  elevations.  Because  the 
number  of  vehicles  crossing  the 
interstate  bridges  has  increased 
dramatically,  particularly  during 
commute  times,  any  evening  in  close 
proximity  to  these  commute  times, 
before  or  after,  results  in  unacceptable 
vehicular  traffic  delays.  Therefore, 
Oregon  State  Department  of 
Transportation  (ORDOT)  has  requested 
an  extension  of  the  weekday  closed 
periods. 

Subsequent  to  publication  of  a 
previous  supplemental  notice  of 
proposed  rulemaking  on  October  4, 
1994  (59  FR  50531),  the  Coast  Guard 
recognized  the  need  for  clarification 
concerning  the  rule's  applicability  to 
commercial  and  noncommercial  vessels. 
After  reevaluation,  the  Coast  Guard 
determined  that  the  proposed  rule's 
provisions  for  high  water  conditions 
(when  the  river  gauge  indicates  6.0  feet 
or  more)  were  only  required  in  order  to 
meet  the  reasonable  needs  of 
commercial  vessel  traffic.  The  needs  of 
noncommercial  vessel  traffic  will  be 
adequately  met  during  high  water 
conditions  despite  the  extended  closed 
periods. 

Therefore,  based  on  this  reevaluation. 
this  second  notice  of  proposed 
rulemaking  further  amends  the 
proposed  rule,  making  the  high  water 
provisions  applicable  only  to 
commercial  vessels.  During  low  water 
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conditions  (when  the  river  gauge 
indicates  5.9  feet  or  less),  the  proposed 
extended  periods  when  the  bridges  need 
not  open  for  the  passage  of  vessels  will 
apply  to  both  commercial  and 
noncommercial  vessels. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  form  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Most  waterway 
traffic  can  be  accommodated  by  the 
alternate  fixed  span  channel.  For  the 
benefit  of  commercial  vessels,  the 
proposed  rule  would  revert  to  its 
previous,  less-restrictive  form  when  the 
vertical  clearance  under  the  alternate 
fixed  span  was  less  than  52  feet. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  impacts  of  this 
proposal  are  expected  to  be  minimal, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  proposal 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 


FR  38654;  July  29, 1994),  this  proposed 
regulation  is  categorically  excluded 
fi-om  further  environmental 
documentation.  An  environmental 
checklist  and  categorical  exclusion 
determination  have  been  completed  for 
this  proposed  action  and  have  been 
included  in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.869,  paragraph  (a)  is 
revised  to  read  as  follows: 

§117.869    Columbia  River. 

(a)  The  draws  of  the  Interstate  5 
highway  bridge,  mile  106.5,  between 
Portland,  OR,  and  Vancouver,  WA,  shall 
open  on  signal,  except  that: 

(1)  When  the  river  gauge  at  the  bridge 
indicates  6.0  feet,  or  more,  as 
determined  by  the  drawtender  on  duty, 
the  draws  need  not  open  for  the  passage 
of  commercial  vessels  from  6:30  a.m.  to 
8:00  a.m.  and  from  3:30  p.m.  to  6:00 
p.m.  Monday  through  Friday,  except 
Federal  holidays,  and  for  all  other 
vessels  the  draws  need  not  open  from 
5:30  a.m.  to  9:00  a.m.  and  from  2:30 
p.m.  to  6:00  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

(2)  When  the  river  gauge  at  the  bridge 
indicates  5.9  feet,  or  less,  as  determined 
by  the  drawtender  on  duty,  the  draws 
need  not  open  for  the  passage  of  any 
vessels  from  5:30  a.m.  to  9:00  a.m.  and 
from  2:30  p.m.  to  6:00  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
***** 

Dated:  February  28.  1995. 
John  A.  Pierson, 

Captain,  U.S.  Coast  Guard.  Commander.  J3th 

Coast  Guard  District,  Acting. 

[FR  Doc.  95-6152  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corp  of  Engineers 
33  CFR  Parts  320,  325  and  333 

Wetland  Delineator  Certification 
Program 

AGENCY:  Army  Corps  of  Engineers.  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  establishing  a 
program  for  the  training  and 
certification  of  individuals  as  wetland 
delineators.  The  intent  of  the  Wetland 
Delineator  Certification  Program 
(WDCP)  is:  (1)  To  improve  the  quahty 
and  consistency  of  wetland  delineations 
submitted  to  the  Corps,  and  (2)  to 
streamline  the  regulatory  process  by 
developing  procedures  for  expediting 
review  and  consideration  of 
delineations  submitted  by  certified 
delineators.  We  are  publishing  this 
proposed  rule  today  to  provide  the 
public  the  opportunity  to  assist  us  in  the 
development  of  the  WDCP. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  13. 1995. 
ADDRESSES:  Written  comments  must  be 
submitted  to:  The  Chief  of  Engineers, 
United  States  Army  Corps  of  Engineers. 
ATTN:  Ms.  Karen  Kochenbach.  CECW- 
OR.  Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Kochenbach  or  Mr.  Sam 
Collinson  at  the  Office  of  the  Chief  of 
Engineers  at  (202)  272-0199. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Corps  regulates  activities 
involving  the  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States,  including  wetlands,  pursuant  to 
Section  404  of  the  Clean  Water  Act 
(CWA).  In  accordance  with  Section 
307(e)  of  the  Water  Resources 
Development  Act  of  1990  (WRDA  90). 
the  Corps  is  establishing  the  WDCP. 
Section  307  (e)  of  WRDA  90  authorizes 
the  Secretary  of  the  Army  to  establish  a 
program  for  the  training  and 
certification  of  individuals  as  wetland 
delineators.  Pursuant  to  this  authority, 
the  Corps  conducted  demonstration 
projects  in  the  Baltimore,  Jacksonville, 
and  Seattle  districts. 

The  Wetland  Delineator  Certification 
Program  (WDCP)  was  initially 
annoimced  in  the  Federal  Register  on 
December  30, 1992  (57  FR  62312).  This 
notice  introduced  the  WDCP  and 
provided  specifics  on  participation  in 
the  three  demonstration  projects.  On 
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April  16,  1993,  we  published  a  second 
announcement  in  the  Federal  Register 
(58  FR  19806)  concerning  the 
availability  of  draft  training  materials 
developed  for  the  WDCP.  Corps  districts 
nationwide  issued  public  notices 
concurrently  with  these  notices,  and 
numerous  publications  chose  to  include 
brief  articles  in  their  professional 
journals  on  the  WDCP. 

The  concept  of  providing  expedited 
acceptance  of  wetland  delineations  by 
consultants  and  contractors  similar  to 
the  goals  of  the  WDCP  has  previously 
been  informally  implemented  by  a  few 
Corps  districts  on  a  limited  basis.  In 
those  cases,  the  Corps  districts 
established  informal  procedures  for 
expeditious  review  and  acceptance  of 
wetland  delineations  performed  by 
qualified  individuals.  Like  those 
informal  approaches,  there  will  be  no 
requirement  for  wetland  delineators  to 
be  certified  under  the  WDCP  in  order  to 
submit  wetland  delineations  to  the 
Corps;  however,  the  Corps  will  handle 
wetland  delineations  performed  by 
wetland  delineators  it  has  certified  more 
expeditiously.  Corps  districts  will  retain 
discretion  regarding  the  acceptance  of 
wetland  delineations,  including  those 
accomplished  by  certified  delineators. 
The  WDCP  will  affect  the  Corps',  U.S. 
Environmental  Protection  Agency's 
(EPA),  or  U.S.  Department  of 
Agriculture  Natural  Resources 
Conservation  Service's  (NRCS,  formerly 
the  Soil  Conservation  Service  (SCS)) 
authority  to  determine  jurisdiction  for 
purposes  of  Section  404  of  the  CWA,  but 
is  intended  to  provide  expedited  service 
to  the  public,  while  improving  the 
accuracy  and  consistency  of  wetland 
delineations  submitted  to  the  Corps  by 
consultants  and  contractors.  The 
development  of  this  program  is  also  a 
component  of  the  Administration's 
August  24, 1993  Wetlands  Plan  entitled 
"Protecting  America's  Wetlemds:  A  Fair, 
Flexible,  and  Effective  Approach." 

Wetland  Delineation  Manual 

The  four  Federal  agencies  responsible 
for  making  wetland  delineations  (i.e.. 
the  Corps.  EPA,  NRCS,  and  the  U.S. 
Department  of  Interior  Fish  and  Wildhfe 
Service  (FWS)  currently  utilize  the  1987 
Corps  of  Engineers  Wetland  Delineation 
Manual  (1987  Manual]  for  identifying 
and  delineating  wetlands  for  purposes 
of  Section  404  of  the  CWA.  As  noted  in 
the  Administration's  Wetlands  Plan,  the 
agencies  will  continue  to  use  the  1987 
Manual  pending  completion  of  an  on- 
going study  of  the  National  Academy  of 
Sciences  (NAS)  Committee  on  Wetlands 
Characterization.  The  fouj  Federal 
agencies  noted  above  will  review  the 
results  of  the  NAS  study,  which  is 


scheduled  for  completion  at  the  end  of 
1994.  and  determine  if  modifications  to 
the  1987  Manual  are  necessary. 
Certification  under  the  WDCP  will  be 
based  on  demonstrated  abilities  for 
delineating  wetlands  using  the  current 
Federal  wetland  delineation 
methodology  in  use  at  the  time  of 
certification. 

Copies  of  the  1987  Manual  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Attn:  Order  Department, 
Springfield,  Virginia  22171.  Document 
#ADA  176  734,  Phone  #(703)  487-4650. 
Copies  of  the  supplemental  guidance 
issued  by  the  Corps  concerning  use  of 
the  1987  Manual  (i.e.,  the  October  7, 
1991,  Questions  and  Answers,  and  the 
March  6, 1992,  Clarification  and 
Interpretation  memorandum)  as  well  as 
the  Administration's  Wetlands  Plan  of 
August  24, 1993,  may  be  obtained  by 
contacting  the  Regulatory  Branch  of 
your  local  Corps  district,  the  EPA 
Wetlands  Hotline  at  (800)  832-7828,  or 
the  Regulatory  Branch  of  Corps 
Headquarters  (Office  of  the  Chief  of 
Engineers)  at  (202)  272-0199. 

Current  Practices/Past  Problems 

On  the  average,  the  Corps  makes  a 
total  of  30,000  jurisdictional 
determinations  a  year,  many  of  which 
involve  wetlands  subject  to  regulation 
imder  Section  404  of  the  CWA. 
Jurisdictional  determinations  are 
determinations  that  a  wetland  and/or 
waterbody  is  subject  to  regulatory 
jurisdiction  under  Section  404  of  the 
Clean  Water  Act  or  Sections  9  and  10  of 
the  Rivers  and  Harbors  Act  of  1899. 
While  the  Corps  will  conduct  a  wetland 
delineation  if  requested  to  do  so,  many 
applicants  choose  to  hire  the  services  of 
a  consulting  firm  to  perform  wetland 
delineations  on  their  behalf.  Because  of 
delineation  backlogs  in  many  Corps 
districts,  this  approach  can  expedite  the 
wetland  delineation  review  process. 
However,  the  Corps  routinely  receives 
inaccurate  and  inconsistent  wetland 
delineations  from  applicants  and/or 
their  representatives  which  nessitate 
modification(s)  or  redelineation(s). 
When  this  occurs,  the  Corps  must  spend 
a  greater  amount  of  time  in  making  a 
determination  of  wetlands  jurisdiction. 
By  relying  more  on  private  sector 
delineations  the  Corps  will  be  able  to 
more  efficiently  utilize  its  limited  staff 
for  permit  evaluations  and  compliance. 

Although  many  districts  have  internal 
procedures  currently  in  use  to 
determine  competent  wetland 
delineators,  the  Corps  has  not  had  one 
uniform  process  for  evaluating  the 
demonstrated  competence  of  wetland 
delineators  during  its  review  of  wetland 


delineations.  It  has  been  our  experience 
that  wetland  delineators  who  are 
properly  trained  and  experienced  in  the 
current  Federal  wetland  delineation 
methodology  perform  wetland 
delineations  that  are  more  accurate  and 
consistent.  Consequently,  these 
delineations  require  the  Corps  to  spend 
less  time  reviewing  them  for  accuracy. 
These  time  savings  are  vital  because 
Corps  districts  spend  a  considerable 
amount  of  resources  reviewing  and 
performing  wetland  delineations, 
whether  delineations  are  made  on-site 
(based  on  a  site  visit)  or  off-site  (based 
on  an  office  determination  utilizing 
exiting  available  information,  such  as 
National  Wetlands  Inventory  maps  and 
aerial  photography). 

We  are  aware  that  application  of  any 
wetland  delineation  methodology  by 
persons  who  lack  the  requisite  scientific 
and  technical  knowledge,  has  the 
potential  to  result  in  inaccurate  or 
inconsistent  wetland  delineations. 
However,  we  anticipate  that  wetland 
delineations  performed  by  certified 
delineators  will  be  of  higher  quality  and 
greater  consistency,  thereby  allowing  for 
an  expedited  wetland  delineation 
review  process. 

Other  organizations  have  or  will  be 
developing  certification  programs  in 
wetland  science  (e.g.,  the  Society  of 
Wetland  Scientists),  and  several  States 
are  also  considering  implementing 
certification  programs  related  to 
wetlands.  The  WDCP  is  a  separate  and 
distinct  program  for  wetland  delineators 
who  perform  and  submit  wetland 
delineations  to  the  Corps,  and  has  no 
relationship  to,  nor  reciprocity  with, 
other  certification  programs  currently  in 
existence. 

Federal  Government  Certification 

The  four  Federal  agencies  primarily 
involved  in  wetland  delineations  and 
Section  404  of  the  CWA  (i.e.,  Corps, 
EPA,  FWS.  and  NRCS)  have  participated 
in  interagency  wetland  delineation 
training  since  1989.  The  Corps  manages 
this  training,  and  experienced 
delineators  from  the  four  agencies  serve 
as  instructors.  The  course  is 
continuously  revised  as  necessary  to 
ensure  that  Federal  agency  personnel 
are  presented  vdth  the  current  Federal 
wetland  delineation  methodologies. 
Additionally.  Corps,  EPA,  FWS,  and 
NRCS  wetland  delineators  receive  on- 
the-job  training  and  gain  valuable  field 
experience  during  the  daily 
implementation  of  their  wetland 
programs.  The  agencies  recognize  the 
need  to  ensure  that  employees  who 
perform  and/or  verify  wetland 
delineation  possess  the  necessary 
training  experience.  To  facilitate  the 
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goal  of  consistency  in  the  identification 
and  delineation  of  wetlands,  the  Corps 
continues  to  work  with  EPA,  NRCS,  and 
FWS  to  improve  its  training  programs 
and  field  staff  capabilities,  as  included 
in  the  Administration's  Wetlands  Flan. 
The  Corps,  based  on  these  proposed 
regulations,  will  require  completion  of 
the  interagency  wetland  delineation 
training  course  (i.e..  Regulatory  IV),  in 
addition  to  two  (2)  years  experience  and 
an  internal  evaluation  of  knowledge  and 
abiUties  of  its  field  staff  responsible  for 
making  jurisdictional  determinations  in 
wetlands,  equivalent  to  the 
requirements  of  certified  delineators. 
Consistent  with  the  intent  of  the  WDCP, 
Federal  agencies  which  submit  wetland 
delineations  to  the  Corps  (e.g.,  the 
Federal  Highway  Administration),  may 
benefit  hom  being  certified  by  the  Corps 
through  the  WDCP. 

Demonstration  Program 

The  purpose  of  the  demonstration 
program  of  the  WDCP  was  to  determine 
the  appropriate  level  of  wetland 
delineation  capabilities  which  should 
be  required  of  individuals  in  order  to 
receive  expedited  review  and 
consideration  of  their  wetland 
delineations  by  the  Corps.  In  addition, 
the  demonstration  program  was  used  to 
test  draft  written  tests  and  field 
practiciuns,  assess  individuals'  wetland 
delineation  capabilities,  and  receive 
feedback  on  the  training  package 
designed  for  use  by  certified  wetland 
delineators  in  the  training  of  others  in 
the  current  Federal  wetland  delineation 
methodologies.  Provisional  certification 
was  awarded  to  those  WDCP 
participants  successfully  completing  the 
two-part  test,  pending  the  adoption  of 
final  regulations  that  will  result  from 
the  evaluation  of  comments  received  on 
the  regulation  proposed  today. 

The  WDCP  demonstration  program 
involved  projects  in  three  Corps 
districts,  and  began  in  March,  1993.  The 
WDCP  was  initially  announced 
December  30, 1992  in  the  Federal 
Register,  in  addition  to  district  public 
notices.  The  projects  took  place  in  the 
States  of:  Washington,  Maryland,  and 
Florida,  administered  by  the  Seattle, 
Baltimore,  and  Jacksonville  Districts, 
respectively,  although  participation  was 
not  limited  to  applicants  within  the 
districts'  boundaries.  AppHcations  for 
provisional  certification  are  no  longer 


being  accepted;  districts  have  completed 
the  testing  and  evaluation  of  over  200 
WDCP  applicants.  There  were  no 
prerequisites  nor  fees  charged  for 
participation  in  the  demonstration 
projects.  Because  we  believe  that 
provisionally  certified  individuals  have 
demonstrated  adequate  wetland 
delineation  knowledge  and  ability,  it  is 
our  intention  to  consider  provisionally 
certified  individuals  as  certified 
wetland  delineators  under  the  final 
WDCP,  pending  adoption  of  these 
regulations.  The  provisional 
certifications  will  remain  valid  until  a 
final  rule  is  adopted  for  the  WDCP. 

Written  Test 

The  vmtten  tests  used  by  the  three 
demonstration  districts  were  developed 
from  the  pool  of  questions  used  in  the 
Federal  interagency  wetland  delineation 
training  (Regulatory  FV).  and  are  based 
on  the  current  Federal  wetland 
delineation  methodology  (i.e.,  the  1987 
Manual),  related  technical  guidance, 
and  other  wetland  concepts  covered  in 
the  Regulatory  IV  training  (e.g.,  soil 
taxonomy).  Each  demonstration  district 
prepared  a  written  test  from  the  pool  of 
these  multiple  choice  questions.  Over 
the  years,  the  Corps  has  added,  deleted, 
and/or  modified  questions  in  the  pool 
used  in  its  wetland  delineation  training 
to  remain  consistent  with  the  current 
Federal  wetland  delineation 
methodology.  The  passing  score  for  the 
written  exam  administered  during  the 
demonstration  projects  was  80%.  We 
believe  that  proper  training  is  essential 
to  the  competency  of  wetland 
delineators,  and  the  Corps  tests  are 
designed  to  evaluate  such  training.  We 
invite  comments  on  this  testing 
approach,  as  well  as  comments  on  the 
tests,  fi^om  those  who  have  participated 
in  the  demonstration  program.  We 
intend  to  standardize  the  written  tests 
for  administration  nationwide  in  the 
final  WDCP. 

Field  Practicum 

A  field  practicum  was  also 
administered  by  the  demonstration 
districts  to  those  who  successfully 
completed  the  written  test.  Like  the 
written  test,  the  field  practicum 
required  WDCP  apphcants  to  have  an 
understanding  of  the  three  parameters 
used  in  wetlands  delineation  (i.e., 
hydrophytic  vegetation,  hydric  soils, 


and  wetland  hydrology),  and  the 
procedures  utilized  to  assess  these 
characteristics  consistent  with  the  1987 
Manual.  During  the  field  practicums, 
participants  were  required  to  dociunent 
the  presence  or  absence  of  field 
indicators  for  each  of  the  three 
parameters  by  using  data  sheets  to 
record  field  observations,  and  by 
providing  written  explanations 
supporting  their  conclusions.  Eighty 
percent  (80%)  was  also  the  passing 
score  for  the  field  practicum.  We  believe 
that  WDCP  field  practicums  must  be 
procedurally  and  fundamentally  the 
same  from  Corps  district  to  Corps 
district,  and  will  standardize  the 
practicum  used  during  the 
demonstration  phase  prior  to 
nationwide  implementation. 

Administration  of  the  field  practicum 
during  the  demonstration  program  was 
influenced  to  some  degree  by  the 
weather  (e.g.,  snow  in  Baltimore  in 
March).  We  welcome  comments  on  the 
consideration  of  limiting  these  tests  to 
the  time  period  as  determined  by 
appropriate  by  the  districts,  for 
example,  the  local  growing  season. 
Comments  on  the  field  practicum  are 
requested  from  those  individuals  who 
participated  in  the  demonstration 
program,  and  any  recommendations  for 
modifications  or  other  procedures  that 
can  be  consistently  administered  in  all 
districts  wrill  be  considered. 

Results 

Results  of  the  demonstration  program 
are  provided  in  Table  1  below.  Overall, 
more  than  3,000  WDCP  information/ 
apphcation  packages  were  mailed  to 
prospective  applicants  by  the  three 
demonstration  districts  in  response  to 
public  requests.  Over  1500  applications 
were  submitted,  and  all  were  provided 
the  opportimity  to  take  the  written 
exam.  Of  the  more  than  900  that  did  so, 
fewer  than  400  WDCP  apphcants  passed 
the  written  test.  All  of  the  individuals 
who  passed  the  written  test  took  the 
field  practicum,  and  over  85%  passed. 
Currently  there  are  almost  350 
provisionally  certified  wetland 
delineators  nationwide.  Until 
certification  is  defined  through  the 
adoption  of  final  regulations,  and 
individuals  are  certified  under  the  final 
WDCP,  the  names  of  provisionally 
certified  individuals  will  not  be  released 
by  the  Corps. 


Table  1  .—Summary  of  WDCP  Demonstration  Program  Results— Continued 

No.  of  individuals 

Baltimore 

Jacksonville 

Seattle 

Totals 

Took  field  practicum 

184 

152  (82%) 

152 

148 

148  (100%) 

148 

61 

49(80%) 

49 

393 

349  (88%) 
349  (38%) 

Passed  field  pfacticum 

Provisionally  certified 

TABLE  1.— Summary  of  WDCP  Demonstration  Program  Results 

No.  of  individuals 

Baltimore 

Jacksonville 

Seattle 

Totals 

Applied  for  participatkxi 

496 

386 

184  (48%) 

501 

347 

148  (43%) 

642 

174 
61  (35%) 

1,639 

907 

393  (43%) 

Took  written  test 

Passed  written  test 

Training 

A  certificate  of  training  in  the  current 
Federal  wetland  delineation 
methodology,  signed  by  a  certified 
wetland  delineator,  would  be  a 
mandatory  prerequisite  for  all  WDCP 
apphcants.  Prior  to  the  adoption  of  final 
regulations  based  on  today's  proposal, 
individuals  may  satisfy  this  fiiture 
prerequisite  by  obtaining  a  certificate 
verifying  completion  of  wetland 
delineation  training  in  the  current 
Federal  wetland  delineation 
methodology  from  an  instructor 
utihzing  the  Corps  1993  WDCP  draft 
training  package.  The  availability  of  the 
draft  training  package  developed  for  the 
WDCP,  was  announced  in  the  Federal 
Register  on  April  16,  1993  (58  FR 
19806).  Copies  were  distributed  free  of 
charge  by  the  Corps  Wetlands  Research 
and  Technology  Center  (WRTC)  at  the 
Waterways  Experiment  Station  (WES)  in 
Vicksburg,  MS.  A  limited  number  of 
copies  may  still  be  available  by  calling 
the  WRTC  at  (601)  634-4217.  An 
evaluation  of  the  draft  WDCP  training 
package  is  being  conducted  by  the 
Corps,  and  a  revised  training  package 
will  be  developed  for  future  use. 

A  list  of  potential  training  sources 
available  to  the  public  through  private 
and  academic  institutions,  is  available 
fi-om  the  Regulatory  Branch  of  your 
local  Corps  district  office  or  the  Office 
of  the  Chief  of  Engineers  in  Washington, 
D.C.  A  certificate  of  completion  of  the 
WDCP  wetland  delineation  training 
would  be  issued  by  the  training  source 
and  required  by  the  Corps  for 
participation  in  the  final  WDCP.  At  this 
time,  training  may  be  provided  by 
individuals  who  have  received  the 
training  materials,  regardless  of  whether 
or  not  they  are  provisionally  certified  by 
the  Corps.  However,  after  the  adoption 
of  final  regulations  for  the  WDCP,  all 
training  intended  to  meet  this 
prerequisite  must  be  provided  by  a 
wetland  delineator  certified  under  the 
final  WDCP.  It  is  the  responsibility  of 
the  individual  seeking  certification  by 
the  Corps  under  the  WDCP  to  ensure 
that  the  training  meets  the  training 
prerequisite  (i.e.,  that  the  training  is 
provided  by  a  certified  wetland 
delineator). 

The  Corps  will  keep  certified 
delineators  and  trainers  abreast  of 


modifications  and  updates  to  the 
training  materials,  and  wall  provide  lists 
of  training  sources  offering  die  WDCP 
training.  After  a  final  WDCP  is  adopted, 
all  districts  will  maintain  lists  of  both 
certified  wetland  delineators  as  well  as 
those  who  provide  the  requisite 
training,  and  will  make  these  lists 
available  to  the  public,  as  proposed  in 
these  regulations. 

The  Wetland  Delineation  Certification 
Program  (WDCP) 

The  WDCP  would  require  applicants 
to:  (1)  satisfy  certain  prerequisites  and 
(2)  pass  a  two-part  test. 

Prerequisites 

Prerequisites  for  entrance  into  the 
WDCP  would  consist  of:  (1)  Training  in 
the  ciurent  Federal  wetland  deUneation 
methodology,  and  (2)  two  (2)  years  of 
professional  experience  in  wetlands 
delineation.  We  feel  training  should 
consist  of  a  combination  of  classroom 
and  field  training  specifically  in  the 
current  Federal  wetland  delineation 
methodology.  Training  must  be 
conducted  by  an  individual  certified  by 
the  Corp,  and  should  consist  of  a 
minimum  of  36  hoius  of  instruction, 
consistent  with  the  training  required  of 
Corps,  EPA,  NRCS  (formerly  the  SCS), 
and  FWS  Federal  agency  staff  who 
delineate  wetlands  for  purposes  of 
Section  404  of  the  Clean  Water  Act. 
Comments  are  requested  on  alternative 
training  mechanisms  which  provide 
greater  flexibility  to  potential  WDCP 
applicants.  For  example,  comment  is 
solicited  in  the  use  of  videotape  or  at- 
home  study  for  the  delivery  of  the 
training  material.  One  such  alternative 
would  allow  individuals  to  study  coiuse 
materials  at  home,  and  then  spend  one 
or  two  days  at  a  training  program 
facility  to  receive  hands-on  instruction 
and  to  take  the  course  exam.  This 
alternative  would  help  to  reduce  travel 
expenses,  may  lower  tuition  costs,  and 
would  reduce  the  time  that  a  trainee 
would  have  to  miss  work.  The  Corps  is 
concerned,  however,  that  non-classroom 
oriented  instructional  methods  may  not 
provide  training  of  a  quality  equivalent 
to  classroom  instruction.  Comments  on 
the  impact  of  quality  resulting  from  the 
alternative  training  methods  taking  into 
account  the  requirement  for  hands-on 
training,  course  test,  and  third  party 


exam,  are  specifically  sought  as  a  part 
of  this  proposal.  To  satisfy  the 
experience  requirement,  WDCP 
applicants  should  have  a  minimum  of  2 
years  experience  delineating  wetlands 
for  Federal,  State,  tribal  or  local 
governments,  or  the  private  sector.  The 
WDCP  applicant  would  have  to  supply 
references  of  employers,  including 
telephone  numbers  for  verification 
purposes,  of  references  who  can  attest  as 
to  the  WDCP  applicant's  assertions 
regarding  experience.  The  Corps 
reserves  the  right  to  check  a  WJDCP 
applicant's  documented  prerequisites. 
We  welcome  comments  on  alternative 
approaches  of  satisfying  the  experience 
requirement,  such  as  dociunentation 
that  a  minimum  number  of  wetland 
delineations  were  accepted  by  the  Corps 
prior  to  certification.  Acceptance  into 
the  WDCP  (i.e.,  meeting  all 
prerequisites)  does  not  guarantee 
certification.  Applications  for 
certification  must  be  accompanied  by 
documentation  (e.g.,  training  certificate) 
that  an  individual  meets  all 
prerequisites.  We  welcome  comments 
on  the  proposed  prerequisites,  as  well  as 
suggestions  for  other  options. 

Tests 

Generally,  WDCP  applicants  would 
submit  a  WDCP  application  form  (to  be 
developed  for  the  final  WDCP)  to  the 
appropriate  district,  where  it  would  be 
considered  in  accordance  with  the  final 
regulations.  Quahfied  WDCP  applicants 
would  be  notified  of  the  next  available 
test  date.  Testing  will  include  a 
standardized  vmtten  examination  for 
nationwide  use,  which  must  be  passed 
before  applicants  proceed  to  the  field 
practiciun.  Based  on  the  response  to  the 
demonstration  projects,  we  are 
proposing  to  offer  the  national  written 
test  sessions  in  all  Corps  districts  on  the 
same  date  each  month  for  the  first  three 
months  of  nationwide  implementation 
of  the  WDCP  and  quarterly  thereafter. 
Field  practicums  will  be  scheduled 
based  on  need  (i.e.,  the  number  of 
WDCP  applicants  which  have  first 
passed  the  written  test).  The  field 
practicums  may  vary  slightly  between 
divisions  (the  proposed  geographic 
limits  of  the  validity  of  certifications 
made  at  the  district  level),  based  on 
regional  differences  such  as  growing 
season,  wetland  type,  and  some  field 
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indicators,  however,  the  field  practicum 
procedure  will  be  identical  nationwide. 
Comments  on  the  appropriate 
procedures  and  frequency  of  the  field 
testing,  particularly  from  individuals 
who  participated  in  the  demonstration 
program,  would  be  helpful.  We  are 
proposing  to  limit  the  number  of 
opportunities  to  retake  the  tests  without 
the  benefit  of  additional  training.  WDCP 
applicants  who  fail  either  the  written  or 
the  field  test  are  encouraged  to  obtain 
additional  training  and/or  experience 
prior  to  retesting. 

Certification 

Upon  successful  completion  of  the 
prerequisites  and  testing  requirements, 
the  district  would  award  a  certification 
to  the  applicant  by  mail.  Certified 
wetland  delineators  would  be  required 
to  include  a  signed  statement  with  all 
wetland  delineations  submitted  to  the 
Corps,  verifying  that  the  information  has 
been  developed  in  accordance  with  the 
ciurent  Federal  wetland  delineation 
methodology,  and  is  subject  to  legal 
penalties  related  to  false  information  as 
provided  for  in  18  U.S.C.  Section  1001 
(18  U.S.C.  Section  1001  provides  that: 
Whoever,  in  any  manner  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme  or  device  a 
material  fact  or  makes  any  false, 
fictitious,  or  fraudulent  statements  or 
representations  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious,  or 
fraudulent  statements  or  entry,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both.)  Certified  wetland  delineators 
would  be  contacted  by  the  Corps  as  to 
the  completeness  and  accuracy  of  the 
wetland  delineation  submitted  within 
30  days  if  submitted  in  conjimction 
with  a  permit  application,  or  60  days  if 
not  (see  325.2(c)).  Expedited  review 
associated  with  wetland  delineations 
submitted  by  certified  wetland 
delineators  does  not  guarantee  shorter 
permit  processing  times,  which  will  be 
the  subject  of  a  future  rulemaking  action 
related  to  the  Administration's  Plan. 
The  issuance  of  a  certification  does  not 
create  or  grant  any  property  interest  or 
right  for  the  certified  wetland 
delineator,  nor  does  it  create  any  rights 
for  an  individual  relying  upon  a 
wetland  delineation  made  by  a  certified 
wetland  delineator,  but  is  intended  to 
facilitate  the  determination  of 
jurisdiction  by  the  Corps. 

Validity  of  Certifications 

Comments  are  requested  on  our 
intention  to  consider  provisional 


certifications  issued  by  the 
demonstration  districts  valid  as  final 
certifications  after  the  WDCP  is 
implemented  nationwide.  Comments 
are  also  requested  on  the  option  of 
considering  certifications  (provisional 
as  well  as  final)  valid  in  a  broader 
geographic  area  than  the  administering 
district's  regulatory  boundaries.  While 
we  are  proposing  that  certifications  be 
issued  by  districts  and  considered  valid 
within  the  Corps  Division  in  which  the 
district  exists,  we  invite  comments  on 
other  options  (e.g.,  nationwide).  In 
addition,  we  invite  comments  on  the 
need  to  further  limit  the  vaUdity  of 
certifications  in  exceptional  situations 
involving  unique  geographic  areas.  For 
example,  it  may  be  determined 
appropriate  for  certifications  within 
Divisions  which  include  entities  such  as 
Alaska,  Hawaii,  Puerto  Rico,  and 
America  Samoa,  etc.,  to  limit  the 
validity  of  certification  to  a  smaller 
geographic  area.  Certifications  would 
remain  valid  for  a  period  of  five  (5) 
years;  therefore  recertification  would 
generally  be  necessary  once  every  5 
years.  Certifications  would  be  subject  to 
suspension  or  revocation  procedures 
(see  Section  333.7)  based  on  repeated 
poor  performance  and/or  submittal  of 
inaccurate  wetland  delineations  by 
certified  wetland  delineators. 

Costs 

During  the  early  years  of  the  WDCP, 
costs  to  the  Corps  of  administering  the 
program  will  likely  exceed  the  savings 
in  reduced  staffing  needs  associated 
with  verifying  wetland  delineations. 
These  costs  were  monitored  during  the 
demonstration  program  to  assess  the 
effect  on  budget  and  manpower 
allowances.  The  costs  incurred  by  the 
demonstration  districts  were,  as 
expected,  greater  than  the  costs 
anticipated  during  nationwide 
implementation  due  to  the  WDCP 
developmental  responsibilities  required 
of  these  districts. 

Although  the  WDCP  require  the 
expenditure  of  a  portion  of  the 
regulatory  budget  for  several  years,  we 
are  not  proposing  to  assess  a  fee  for 
certification.  WDCP  applicants  will 
have  incurred  some  costs  associated 
with  satisfaction  of  the  training 
prerequisites  of  the  program.  In 
addition,  it  will  be  necessary  for 
certified  wetland  delineators  to  keep 
certifications  current  with  the  most 
recent  Federal  wetland  delineation 
methodology.  Nonetheless,  comments 
are  requested  on  the  issue  of  fees 
associated  with  the  WDCP,  such  as 
where  fees  should  be  charged  and  why, 
and  what  should  be  the  basis  for  such 
fees.  Although  we  expect  Federal  costs 


associated  with  nationwide 
implementation  of  the  WDCP  to  be 
higher  initially,  we  are  confident  that 
Federal  labor  costs  will  be  reduced  over 
the  hfe  of  the  program. 

Benefits 

The  Corps,  permit  applicants,  and  the 
public  will  benefit  from  the  improved 
quahty  and  consistency  of  wetland 
delineations  the  Corps  receives  from 
certified  wetland  delineators.  The 
pubUc  will  benefit  from  the  expedited 
review  and  consideration  of  wetland 
delineations  by  certified  wetland 
delineators  by  the  Corps.  We  believe 
that  the  program  will  result  in  better 
service  to  the  public  by  both  the  Corps 
and  private  sector  wetland  delineators. 
It  is  anticipated  that  both  the  Corps  and 
the  public  will  have  greater  certainty  in 
consultants'  or  contractors'  wetland 
delineations  as  a  result  of  the  WDCP. 
Benefits  are  expected  to  increase  each 
year. 

Proposed  Changes 

33  CFR  320.3[p)— Related  Laws 

We  are  proposing  to  add  Section 
307(e)  of  the  Water  Resources 
Development  Act  of  1990  authorizing 
the  WDCP  to  the  related  laws  section. 

33  CFR  325.2(c)— Wetland  Delineations 
Submitted  by  Certified  Delineators 

We  are  proposing  procedures, 
requirements,  and  timeframes  to 
provide  for  expedited  review  of  wetland 
delineations  submitted  by  certified 
delineators  as  required  by  Section 
307(e)  of  the  Water  Resources 
Development  Act  of  1990. 

33  CFR  333— Wetland  Delineator 
Certification  Program 

We  are  adding  a  new  part  to 
implement  the  WDCP.  Section  333.1 
Purpose  and  Section  333.2  General 
provide  a  statement  of  purpose  and  an 
overview  of  the  WDCP. 

Section  333.3  Definitions  provides 
definitions  of  common  terms  used  in  the 
WDCP.  The  proposed  terms  are 
"accuracy  determination",  "wetland 
delineation",  "wetland  determination", 
"jurisdictional  determination", 
"certification",  "certified  wetland 
delineator",  "expedited  review", 
"suspension",  "revocation", 
"substantial  inaccuracies",  and  "history 
of  substantial  inaccuracies".  We  request 
comments  on  these  terms  and  the  need 
to  define  additional  terms. 

Section  333.4  Certification  Process 
describes  the  procedures  and 
requirements  necessary  to  be  certified 
under  the  WDCP.  This  section  includes 
a  discussion  of  the  mandatory 
prerequisites  and  tests  we  are  proposing 
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to  require  of  wetland  delineators  in 
order  to  be  certified  by  the  Corps. 

Section  333.5  Validity  of 
Certifications  provides  for  the 
geographic  limits  of  where  a 
certification  would  be  considered  valid 
in  order  to  receive  expedited  review  by 
the  Corps. 

Section  333.6  Recertification 
discusses  the  requirement  for  an 
individual  to  keep  the  certification 
current  in  order  to  receive  expedited 
review  by  the  Corps.  We  believe  that 
certifications  should  not  be  valid 
indefinitely  and  are  proposing  a  five  (5) 
year  limit. 

Section  333.7  Suspension  or 
revocation  discusses  the  ability  of  the 
Corps  to  suspend  or  revoke  an 
individual's  certification,  if  appropriate, 
after  an  opportunity  has  been  provided 
by  the  Corps  for  the  certified  delineator 
to  respond  in  writing  to  the  District 
Engineer's  reasons  for  suspending  or 
revoking  the  certification. 

Environmental  Documentation 

We  have  made  a  preliminary 
determination  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  WDCP  is 
intended  to  improve  the  quality  and 
consistency  of  wetland  delineations 
reviewed  by  the  Corps,  and  to  expedite 
decisions  regarding  these  delineations, 
but  will  have  no  effect  on  the  outcome 
of  the  jurisdictional  determination. 
Furthermore,  appropriate  environmental 
documentation  is  prepared  for  all 
permit  decisions  on  a  case-by-case  basis. 

Executive  Order  12866 

The  Department  of  the  Army  has 
made  a  preliminary  determination  that 
these  regulations  do  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  E.O.  12866. 
The  Office  of  Management  and  Budget 
has  concurred.  In  addition,  there  has 
been,  and  will  continue  to  be, 
substantial  interagency  coordination  on 
the  WDCP  to  ensure  that  the  interests  of 
other  Federal  agencies  are  considered  in 
the  finalization  of  regulations  for  the 
WDCP. 

The  Regulatory  Flexibility  Act 

The  Department  of  the  Army, 
pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  has 
made  a  preliminary  determination  that 
these  proposed  regulations  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 
Implementation  of  the  WDCP  has  the 
potential  to  be  labor  intensive  for  the 
Corps,  as  was  the  case  during  the 
demonstration  projects.  While  costs  to 


the  Corps  of  administering  the  program 
during  the  early  years  of  the  wi)CP  will 
likely  exceed  the  savings  in  reduced 
manpower  needs  associated  with 
verifying  wetland  jurisdictional 
determinations,  we  are  confident  that 
labor  costs  will  be  reduced  over  the  life 
of  the  program.  These  costs  were 
monitored  during  the  demonstration 
program  to  assess  the  effect  on  budget 
and  manpower  allowances,  and  costs 
varies  among  the  three  participating 
Districts.  Although  the  WDCP  will 
require  the  expenditure  of  a  portion  of 
the  regulatory  budget  for  several  years, 
we  do  not  intend  to  assess  a  fee  for 
certification.  WDCP  applicants  will 
already  have  incurred  expenses  to 
obtain  the  necessary  training  as  needed 
to  meet  the  prerequisites  of  the  program. 
In  addition,  it  will  be  necessary  for 
certified  wetland  delineators  to  keep 
certifications  current  with  the  most 
recent  Federal  wetland  delineation 
methodology.  We  have  taken  steps, 
however,  to  minimize  labor 
requirements  on  Corps  districts  in  the 
implementation  of  the  final  WDCP.  For 
example,  field  practicums  will  be 
standardized  and  necessary  training 
provided  to  the  districts,  thereby 
eliminating  the  time-consuming 
developmental  process  experienced  by 
the  demonstration  districts.  Although 
we  expect  costs  associated  with 
nationwide  implementation  of  the 
WDCP  to  be  higher  initially,  we  are 
confident  that  Federal  labor  costs  will 
be  deduced  over  the  life  of  the  program. 

Benefits 

The  Corps,  permit  applicants,  and  the 
public  will  benefit  from  the  improved 
quality  and  consistency  of  wetland 
delineations  the  Corps  receives  from 
certified  wetland  delineators.  The 
public  will  benefit  from  the  expedited 
review  and  consideration  of  wetland 
delineations  submitted  by  certified 
wetland  delineators  by  the  Corps.  We 
believe  that  the  program  will  result  in 
better  service  to  the  public  by  both  the 
Corps  and  private  sector  wetland 
delineators.  It  is  anticipated  that  both 
the  Corps  and  the  pubHc  will  have 
greater  certainty  in  consultants'  or 
contractors'  wetland  delineations  as  a 
result  of  the  WDCP.  Benefits  are 
expected  to  increase  each  year. 

Note:  (1)  The  terms  "district  engineer"  or 
"division  engineer"  should  be  considered  to 
be  interchangeable  until  decisions  are  made 
as  to  the  appropriate  level  of  authority  for 
decisions  regarding  the  WIX]P,  as  set  forth  in 
the  final  regulations. 


List  of  Subjects 

33  CFR  Part  320 

Environmental  Protection, 
Intergovernmental  relations.  Navigation, 
Water  pollution  control.  Waterways. 

33  CFR  Part  325 

Administrative  practice  and 
procedure,  Intergovernmental  relations. 
Environmental  protection.  Navigation, 
Water  pollution  control.  Waterways. 

33  CFR  Part  333 

Waterways,  Training  programs. 
Consultants,  Reporting  and  record 
keeping  requirements. 

Dated:  March  3, 1095. 
John  H.  Zirschky, 

Acting  Assistant  Secretary  of  the  Army  (Civil 
Works),  Department  of  the  Army. 

For  the  reasons  set  out  in  the 
preamble,  33  CFR  Parts  320  and  325  are 
proposed  to  be  amended,  and  Part  333 
is  added  to  read  as  follows: 

33  CFR  CHAPTER  I— CORPS  OF 
ENGINEERS,  DEPARTMENT  OF  THE  ARMY 

PART  320— GENERAL  REGULATORY 
POLICIES 

1.  The  authority  citation  for  Part  320 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401  et  seq.;  33  U.S.C. 
1344;  33  U.S.C.  1413. 

2.  Section  320.3  is  amended  by 
adding  a  new  paragraph  (p)  at  the  end 
that  reads  as  follows: 

§320.3    Related  laws. 

***** 

(p)  Water  Resources  Development  Act 
of  1990.  Pursuant  to  Section  307(e)  of 
the  Water  Resources  Development  Act 
of  1990  (Pub.  L.  101-640),  the  Secretary 
of  the  Army  has  established  a  program 
for  the  training  and  certification  of 
individuals  as  wetland  delineators  for 
purposes  of  submitting  wetland 
delineations  to  the  Corps.  The  Wetland 
Delineator  Certification  Program  also 
includes  procedures  for  expediting 
review  and  consideration  of  wetland 
delineations  submitted  by  wetland 
delineators  it  has  certified. 

PART  325— PROCESSING 
DEPARTMENT  OF  THE  ARMY 
PERMITS 

3.  The  authority  citation  of  part  325 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401  et  seq.;  33  U.S.C. 
1344:  33  U.S.C.  1413. 

4.  Paragraph  (c)  is  added  to  read  as 
follows: 

§  325.2    Processing  of  applications. 
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(c)  Wetland  delineations  submitted  by 
certified  wetland  delineators — (1) 
General.  The  Corps  intends  to  give 
expedited  review  to  wetland 
delineations  submitted  by  certified 
wetland  delineators,  as  part  of  a  request 
for  wetland  jurisdictional 
determinations. 

(2)  Contents  of  wetland  delineations. 
Certified  wetland  delineators  will 
submit  wetland  delineations  to  the 
appropriate  Corps  regulatory  office 
using  the  following  format. 

(i)  The  wetland  delineation  submittal 
will  include: 

(A)(i)  A  copy  of  the  wetland 
delineator's  certification. 

B(i)  Drawings,  plans  and/or  surveys, 
to  scale,  showing  the  acreage  and 
boundaries  of  the  wetland  in  the  project 
area,  and 

(C)  Completed  data  sheets  in  support 
of  the  docujnented  wetland  boundary. 

(ii)  In  addition,  submittals  by  certified 
wetland  delineators  will  include  the 
name,  address  and  telephone  number  of 
the  person  designated  to  receive  the 
results  of  the  Corps'  accuracy 
determination  for  Corps'  acceptance  of 
the  wetland  delineation. 

(3)  Coqjs  approval.  District  Engineers 
will  strive  to  make  a  determination  of 
completeness  and  accuracy  of  wetland 
delineations  submitted  by  certified 
wetland  delineators  within  thirty  (30) 
.calendar  days  of  receipt  if  they  are 
accompanied  by  a  permit  application, 
and  sixty  (60)  calender  days  if  they  are 
not. 

(i)  The  district  engineer's 
determination  of  completeness  and 
accuracy  of  the  wetland  delineation 
submitted  by  a  certified  wetland 
delineator  will  be  made  in  writing  and 
will  consist  of: 

(A)  Request  for  additional  information 
or  corrections  needed  for  the  Corps  to 
make  a  determination  of  the  acciuracy  of 
the  wetland  delineation. 

(B)  Acceptance  of  the  wetland 
delineation  by  the  Corps  as  submitted, 
or 

(C)  Acceptance  writh  minor 
modifications  identified  and  made  by 
the  Corps. 

(ii)  The  Corps  fi^nal  acceptance  of  a 
certified  wetland  dehneator's  submittal 
will  represent  the  wetland  delineation 
used  in  making  the  jurisdictional 
determination,  and  will  remain  vaUd  for 
a  specified  period  of  time  consistent 
with  corps  guidance  as  provided  in  the 
final  acceptance  document.  Resubmittal 
of  corrected  wetland  delineations  by 
certified  wetland  delineators  after  an 
earlier  submission  has  been  determined 
to  have  been  incomplete  or  inaccurate 


will  be  subject  to  the  same  time  frames 
as  the  initial  submittal. 


PART  333-WETLAND  DELINEATOR 
CERTIFICATION  PROGRAM 

5.  Part  333  is  added  to  read  as  follows: 

PART  333— WETLAND  DELINEATOR 
CERTIFICATION  PROGRAM 

333.1.  Purpose. 

333.2.  General. 

333.3.  Definitions. 

333.4.  Certification  Process. 

333.5.  Validity  of  certifications. 

333.6.  Recertification. 

333.7.  Suspension  or  revocation  of 
certifications. 

333.8.  Maintenance  of  lists. 
Authority:  33  U.S.C.  1344. 

§333.1    Purpose. 

This  section  prescribes  the  policies, 
procedures,  and  guidance  for 
administration  of  the  Wetland 
Delineator  Certification  Program 
(WDCP).  The  purposes  of  the  WDCP  are: 

(a)  To  improve  the  quality  and 
consistency  of  wetland  delineations 
submitted  to  the  Corps  either  alone  or 
in  conjunction  with  a  permit 
application  seeking  to  discharge  dredge 
or  fill  material  into  waters  of  the  United 
States,  and. 

(b)  To  streamline  the  regulatory 
process  through  the  submittal  of 
wetland  delineations  which  can  be 
approved  by  the  Corps  in  an  expedited 
manner  (see  33  CFR  325.2(c)  for  a 
discussion  of  the  expedited  review  and 
consideration  of  delineators  submitted 
by  certified  wetland  delineators). 

§333.2    General. 

The  WDCP  is  a  training  and 
certification  program  for  wetland 
delineators  who  submit  wetland 
delineations  to  the  Crops.  The  Corps  has 
developed  a  training  package  for  use  by 
the  others  (e.g.,  the  private  sector,  the 
academic  community.  States)  in  thie 
ciurent  Federal  wetland  identification 
and  delineation  methodologies.  WDCP 
applicants  receive  training  from  sources 
utilizing  certified  wetland  delineators 
and  the  current  training  materials 
developed  and  provided  to  them  for  that 
purpose  by  the  Corps  for  the  WDCP.  In 
addition,  the  Corps  has  developed  a 
process  to  certify  that  wetland 
delineators  have  met  certain  minimum 
standards  (see  §  333.4  below). 
Fiulhermore,  the  Corps  has  established 
a  pr(x:ess  to  expedite  decisions  on 
wetland  delineators  submitted  by 
certified  delineators  (see  §  325.2(c)). 


§333.3    Definitions. 

For  purposes  of  this  regulation  these 
terms  are  defined  as  follows: 

(a)  The  term  accuracy  determination 
refers  to  the  process  whereby  the 
District  Engineer  determines  that  a 
wetland  delineation  submitted  by  a 
certified  wetland  delineator  is 
consistent  with  the  current  Federal 
wetland  delineation  methodology.  Such 
delineations  may  include  some  flaws 
which  the  Corps  determines  are  minor 
and  that  can  be  easily  corrected. 

(b)  The  term  wetland  delineation 
means  a  final  Corps  of  Engineers 
delineation,  or  verification  by  the  Corps 
of  a  delineation  submitted  by  an 
applicant  or  an  applicant's 
representative,  indicating  the  acreage 
and  boundaries  of  a  subject  property 
that  is  wetland  in  accordance  with  the 
current  Federal  wetland  delineation 
methodology.  Additionally,  the  term 
includes  reverification  of  expired 
wetland  delineations  and  reverification 
of  wetland  delineation  where  new 
information  has  become  available  that 
may  effect  the  final  wetland  delineation. 

(c)  The  term  wetland  determination 
means  a  preliminary  Corps  of  Engineers 
determination  as  to  whether  or  not 
wetlands  exist  on  a  subject  property. 

(d)  The  term  jurisdictional 
determination  means  a  final  Corps  of 
Engineers  determination  that  a  wetland 
and/or  waterbody  is  subject  to 
regulatory  jurisdiction  under  Section 
404  of  the  Clean  Water  Act  or  a  final 
Corps  determination  that  a  waterbody  is 
subject  to  regulatory  jurisdiction  under 
Sections  9  and  10  of  the  Rivers  and 
Habors  Act  of  1899.  Additionally,  the 
term  includes  reverification  of  expired 
jurisdictional  determinations  and 
reverification  of  jurisdictional 
determinations  where  new  information 
has  become  available  that  may  efiect  the 
final  determination. 

(e)  The  term  certification  refers  to  the 
Corps'  official  recognition  that  an 
individual  has  successfully 
demonstrated  that  he  or  she  is  capable 
of  performing  wetland  delineations 
consistent  with  the  current  Federal 
wetland  delineation  methodology  in  use 
at  the  time  of  certification. 

(f)  The  term  certified  wetland 
delineator  means  an  individual  who  has 
met  all  prerequisites  and  testing 
requirements  of  the  Corps  of  Engineers 
wetland  delineator  certification 
program.  The  certified  wetland 
delineator  is  able  to  submit  wetland 
delineations  to  the  Corps  and  receive 
expedited  review  and  decisions  as  to  the 
completeness  and  accuracy  of  the 
delineation. 

(g)  The  term  expedited  review  means 
that,  to  the  maximum  extent  possible, 
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District  Engineers  will  make  all 
determinations  as  to  the  completeness 
and  accuracy  of  wetland  delineations 
submitted  by  certified  wetland 
delineators  within  thirty  (30)  calendar 
days  of  receipt  in  the  case  of  wetland 
delineation  requests  not  associated  with 
a  permit  application. 

(h)  The  term  suspension  means  the 
temporary  removal  of  a  wetland 
delineator's  Corps  certification,  pending 
a  decision  by  the  District  Engineer  on 
whether  a  certification  should  be 
revoked. 

(i)  The  term  revocation  means  the 
removal  of  a  delineator's  certification 
with  an  optional  ban  on  recertification 
for  a  prescribed  revocation  period. 

(j)  "The  term  substantial  inaccuracies 
means  non-minor  inaccuracies  that,  in 
the  District  Engineer's  judgment,  have 
materially  affected  the  completeness 
and  accuracy  of  the  delineation  and/or 
have  caused  substantial  delays  to  the 
District  in  its  review  of  the  delineation. 
Substantial  inaccuracies  may  include, 
but  are  not  limited  to:  the  inaccurate 
application  of  one  or  more  of  the  field 
indicators  for  vegetation,  soils,  or 
hydrology;  the  failure  to  follow 
appropriate  field  sampling  protocol  or 
techniques;  the  submission  of 
inaccurate  or  incomplete  data  forms;  or 
the  reach  of  erroneous  conclusions 
about  the  presence  and/or  extent  of 
wetlands  at  a  site. 

(k)  The  term  history  of  substantial 
inaccuracies  means  2  or  more 
substantial  inaccuracies  in  wetland 
delineations  submitted  to  the  Corps  by 
the  same  certified  wetland  delineator 
writhin  the  same  District,  or  3  or  more 
substantial  inaccuracies  the  Corps  has 
documented  in  different  Districts,  with 
at  least  one  of  these  inaccuracies 
recorded  in  the  District  contemplating  a 
revocation  action. 

§  333.4    Certification  process. 

(a)  Prerequisites:  The  certification 
process  is  designed  to  identify  those 
individuals  who  possess  the  requisite 
knowledge  and  skills  necessary  to 
conduct  and  appropriately  document 
wetland  delineations  consistent  with 
the  current  Federal  wetland  delineation 
methodology  in  use  at  the  time  of 
certification.  The  certification  process, 
which  will  be  administered  by  Corps 
district  offices,  involves  two  steps: 
meeting  all  prerequisites,  and  passing 
all  tests. 

(1)  The  prerequisites  will  consist  of 
written  documentation  demonstrating 
that  the  WDCP  applicant  has: 

(i)  At  least  two  (2)  years  experience  in 
delineating  wetlands  for  any  Federal, 
State,  or  local  governments,  or  the 
private  sector,  and 


(ii)  Completed  wetland  delineation 
training  as  set  forth  in  the  Corps  training 
materials  developed  for  the  WDCP. 

(2)  The  training  package  will  be  made 
available  only  to  training  sources  for 
instruction  by  a  WDCP  certified  wetland 
delineator. 

(b)  Testing:  The  WDCP  involves  two 
(2)  types  of  tests:  a  national  written  test, 
and  a  regional  field  proacticum.  WDCP 
applicants  meeting  all  prerequisites  will 
be  scheduled  for  the  written  test.  A 
minimum  score  of  80%  will  be  required 
to  successfully  complete  the  written 
test.  WDCP  applicants  will  be  permitted 
to  retake  the  written  test  a  maximum  of 
three  (3)  times,  or  the  field  practicum  a 
maximum  of  two  (2)  times,  unless  the 
WDCP  applicant  can  provide 
documentation  that  the  required 
training  has  been  repeated  since  the  last 
practicum.  During  the  practicum.  WDCP 
applicants  will  be  asked  to  collect  data 
and  document  conclusions.  A  minimum 
score  of  80%  on  the  field  test  will  be 
required.  WDCP  applicants  who  pass 
both  the  v«-itten  test  and  field  practicum 
will  receive  documentation  of 
certification  by  the  applicable  Corps 
district. 

(c)  Certification.  In  order  to  receive 
expedited  review  and  consideration  by 
the  Corps,  certified  wetland  delineators 
will  be  required  to  submit  a  copy  of 
their  certification,  in  addition  to  other 
required  documentation,  to  the  Corps  in 
conjunction  with  each  request  for  a 
verification  of  a  wetland  delineation. 
Wetland  delineations  conducted  in 
whole  or  in  part  by  an  uncertified 
individual  may  receive  expedited 
review  and  consideration  if  it  is 
reviewed,  adopted,  and  signed  by  a 
Corps-certified  wetland  delineator.  The 
certified  wetland  delineator  must  state 
that  the  he  or  she  has  personally 
reviewed  and  concurred  with  the 
wetland  delineation  and  has  found  the 
documentation  to  be  satisfactory.  By 
signature  and  submittal,  certified 
wetland  delineators  accept 
responsibility  for  the  completeness  and 
accuracy  of  the  wetland  delineation, 
and  are  subject  to  the  suspension  or 
revocation  procedures  described  in 

§  333.7,  and  legal  penalties  regarding 
false  information. 

§  333.5    Validity  of  certifications. 

Generally,  certifications  made 
pursuant  to  these  regulations  will  be 
valid  within  the  Corps  division 
boundaries  of  the  certifying  district. 
However,  due  to  the  unique  features  of 
wetland  characteristics  in  some  districts 
(e.g.,  Alaska).  Corps  divisions  may 
confine  the  validity  of  certain 
certifications  to  a  district  or  set  of 
districts.  Certifications  will  remain  valid 


for  a  period  of  five  (5)  years,  at  which 
time  recertification  will  be  necessary. 

§333.6    Recertification. 

(a)  Recertification  through  the  WDCP 
will  be  required  every  five  (5)  years, 
unless  otherwise  required  by  the  Corps. 
WDCP  applicants  for  recertification  may 
be  expected  to  complete  the  testing 
requirements  (written,  field,  or  both,  as 
determined  by  the  district)  which  have 
been  adopted  for  the  final  WDCP.  If  the 
Corps  adopts  use  of  a  new  wetland 
delineation  methodology,  or  events 
beyond  the  Corps'  control  nullify  the 
original  certification  of  a  wetland 
delineator  made  by  the  Corps, 
recertification  may  be  required  at  a 
greater  frequency. 

(b)  Minor  changes  in  the  Corps 
wetland  delineation  policy  and/or 
procedures  will  typically  not  require 
recertification.  The  Corps  will  notify 
certified  individuals  of  minor 
modifications  by  mail.  The  extent  of  the 
modification  will  dictate  the  need  for 
recertification  (e.g,  a  new  wetland 
delineation  manual  may  require 
decertification  while  use  of  a  new  data 
form  may  not).  Once  notified,  certified 
wetland  delineators  will  be  expected  to 
incorporate  these  modifications  into  all 
future  wetland  delineations  they 
submit.  Failure  to  do  so  maybe  grounds 
for  suspension  of  an  individual's 
certification. 

§  333.7    Suspension  or  revocation  of 
certifications. 

(a)  A  District  Engineer  may  suspend 
or  revoke  a  delineator's  certification  if 
the  District  Engineer  determines  that  the 
wetland  delineations  submitted  by  the 
certified  wetland  delineator  exhibit  a 
history  of  substantial  inaccuracies. 
Revocation  will  result  in  removal  of  an 
individual  from  lists  provided  to  the 
public,  while  suspension  will  not.  This 
will  ensure  that  the  list  of  certified 
wetland  delineators  given  to  the  public 
does  not  contain  certified  wetland 
delineators  that  repeatedly  perform  and/ 
or  submit  inaccurate  wetland 
delineations  and  thus  delay,  rather  than 
expedite,  the  Corps  acceptance  of 
wetland  delineations. 

(b)  Procedures — (1)  Records.  Districts 
will  maintain  accurate  records  on  all 
substantial  inaccuracies  identified  in 
wetland  delineations  submitted  by 
certified  wetland  delineators.  Whenever 
any  District  identifies  such  an 
inaccuracy,  the  District  will  notify  the 
certified  wetland  delineator  and  allow 
the  delineator  to  write  a  letter 
explaining  the  inaccuracy.  Such  letter 
wrill  be  maintained  in  the  delineator's 
file.  If  the  District  discovers  that  a 
certified  wetland  delineator  has 
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submitted  2  or  more  substantially 
inaccurate  delineations  to  the  District, 
or  1  substantially  inaccurate  delineation 
to  the  District  and  2  or  more 
delineations  to  other  Districts,  and  the 
Chief  of  the  Regulatory  ofhce  believes 
that  these  inaccuracies  warrant 
revocation,  than  the  Chief  of  the 
Regulatory  office  should  prepare,  with 
the  advice  of  counsel,  a  report  for  the 
District  Engineer  substantiating  these 
inaccuracies  along  with  a 
recommendation  to  revoke  the 
delineator's  certification. 

(2)  Notification.  If  the  District 
Engineer  agrees  that  revocation  may  be 
warranted.  The  District  Engineer  shall 
send  a  letter  to  the  delineator 
explaining: 

(i)  That  the  District  Engineer  is 
considering  whether  to  revoke  the 
delineator's  certification. 

(ii)  That  the  delineator's  certification 
is  suspended  pending  the  District 
Engineer's  decision. 

(iii)  The  causes  for  the  potential 
revocation,  including  the  substantial 
inaccuracies  identified,  and 

(iv)  That  the  delineator  has  30  days 
from  receipt  of  the  District  Engineer's 
letter  to  send  a  response  letter  providing 
mitigating  or  extenuating  circumstances, 
or  stating  a  defense  against  the  causes 
for  revocation. 

(3)  Delineator  response.  In  the 
response  letter,  the  delineator  should 
include  a  complete  explanation  of  any 
mitigating  or  extenuating  circiunstances 
demonstrating  that  revocation  is 
unwarranted.  The  delineator  should 
also  provide  any  defenses  to  the  stated 
causes  for  revocation,  including  any 
assertion  that  he  or  she  may  choose  to 
make  that  no  substantial  inaccuracies 
occurred. 

(4)  Review  and  decision.  The  District 
Engineer  must  consider  any  certified 
wetland  delineator  response  letter 
submitted.  If  a  letter  raises  any  genuine 
issues  of  fact,  the  District  Engineer, 
exercising  appropriate  discretion,  may 
decide  to  meet  wath  the  deUneator  to 
discuss  these  issues.  After  considering 
all  information  gathered  by  the  District 
and  submitted  by  the  delineator,  the 
District  Engineer  should  make  the 
decision,  based  on  a  preponderance  of 
the  evidence,  as  to  whether  or  not  to 
revoke  the  delineator's  certification. 

(5)  Notification  of  decision  to 
delineator.  Absent  extenuating 
circiunstances,  the  District  Engineer 
shall  decide  whether  to  revoke  a 
certification  within  30  days  of  receiving 
the  delineator's  response  letter  or  any 
meeting  with  the  delineator,  whichever 
is  later.  A  letter  stating  the  District 
Engineer's  decision  shall  be  sent  to  the 


delineator  by  certified  mail,  return 
receipt  requested. 

(6)  Notification  to  other  corps 
districts.  If  the  District  Engineer's 
decision  is  to  revoke  a  certification,  the 
District  shall  notify  all  other  Corps 
Districts  that  the  delineator  is  no  longer 
certified,  and  the  individual's  name  will 
be  removed  from  the  Ust  of  certified 
wetland  delineators  given  to  the  public. 

(c)  Revocation  period.  Revocation 
periods  are  measured  from  the 
beginning  of  the  suspension.  The 
District  Engineer  should  assign  a 
revocation  period  commensurate  with 
the  seriousness  of  the  causes  for 
revocation,  but  no  longer  than  2  years. 
The  District  Engineer  may  reduce  the 
length  of  the  revocation  period  after  it 
is  assigned,  if  new  information  or  other 
appropriate  reasons  develop. 
EJelineators  can  apply  for  recertification 
only  after  the  revocation  period  has 
ended. 

(d)  Scope  of  revocation.  (1)  A 
revocation  only  applies  to  the 
certification  of  the  person  who  signed 
the  delineations  identified  as 
inaccurate.  Thus,  a  revocation  cannot  be 
imputed  to  other  certified  delineator  in 
the  same  consulting  firm  as  a  decertified 
delineator. 

(2)  The  revocation  shall  apply 
nationv^de. 

(e)  Appeal.  A  revocation  may  be 
appealed  in  writing  to  the  Division 
Engineer  setting  forth  matters  in 
extenuation,  mitigation,  or  disagreement 
with  the  revocation.  After  reviewing 
both  the  appeal  letter  and  the 
administrative  record,  the  Division 
Engineer  will  reverse  the  District 
Engineer's  decision  to  revoke  the 
delineator's  certification  only  if  the 
determination  is  found  to  be  arbitrary  or 
capricious.  The  Division  Engineer  must 
notify  both  the  delineator  and  the 
District  Engineer  of  the  decision.  Only 
after  the  conclusion  of  this  appeal 
process  may  a  delineator  seek  redress  in 
Federal  court. 

§333.8    Maintenance  of  lists. 

The  Corps  will  maintain  two  (2)  lists 
for  the  WDCP.  The  first  will  be  a  Ust  of 
individuals  within  a  Division  who  have 
been  certified  by  one  of  its  Districts 
through  the  final  WDCP.  The  second 
will  be  the  list  of  training  sources 
providing  the  prerequisite  training.  All 
training  intended  to  meet  the  mandatory 
prerequisite  will  be  conducted  by  a 
certified  wetland  delineator  as  an 
instructor.  Both  lists  will  be  available  to 
the  public. 

[FR  Doc.  95-5873  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

National  Park  Service 

36CFRPart7 
RIN  1024-AC26 

Oregon  Caves  National  Monument; 
Special  Regulations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service 
(NPS)  proposes  to  revise  the  current 
regulation  concerning  admission  to 
Oregon  Caves  National  Monument 
found  at  36  CFR  7.49  that  prohibits 
access  to  children  under  the  age  of  six 
years  from  entering  Oregon  Caves  in 
Oregon  Caves  National  Monument.  This 
proposed  revision  to  the  existing 
regulation  would  allow  children  to  enter 
the  Caves,  regardless  of  age.  The 
existing  age  restriction  is  not  necessary 
to  provide  safe  and  quality  interpretive 
tours  in  the  Caves.  The  effect  of  this 
proposed  revision  is  to  establish  a  more 
equitable  criterion  for  allowing  children 
access  to  the  caves.  If  necessary,  the 
park  will  manage  access  to  the  Caves 
through  the  Superintendent's 
Compendium. 

DATES:  Written  comments  will  be 
accepted  through  May  15, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Oregon 
Caves  National  Monument,  19000  Caves 
Highway,  Cave  Junction.  OR  97523. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  W.  Ackerman.  Superintendent. 
Oregon  Caves  National  Moniunent. 
19000  Caves  Highway,  Cave  Junction, 
OR  97523. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  revision  addresses  a 
specific  management  problem  involving 
access  to  the  only  public  tour  route  in 
Oregon  Caves.  The  present  restriction, 
36  CFR  7.49,  states  that  "Children  under 
the  age  of  6  are  not  permitted  to  enter 
the  caves."  A  search  of  historical 
records  has  failed  to  find  any  extensive 
discussion  of  or  justification  for  this 
particular  age  limit.  No  other  Park 
Service  cave,  open  for  public  tours,  has 
a  similar  regulatory  limit  for  general 
tours. 

Employees  who  give  the  cave  tours  or 
sell  tickets  for  the  tours  generally  make 
the  determination  as  to  whether  a  child 
wanting  to  enter  the  caves  is  under  six 
years  of  age.  Since  most  parents  do  not 
carry  documentation  of  the  age  of  a 
child,  verification  of  age  is  usually  not 
possible.  Some  parents  become  upset 


when  their  children  are  denied  access  to 
the  Caves.  The  age  limit  restriction  has 
been  the  most  common  visitor 
complaint  to  both  park  and  concession 
employees  over  the  last  few  decades. 
Denying  access  to  children  who  can 
safely  travel  through  the  Caves 
contradicts  one  of  the  management 
objectives  of  Oregon  Caves  National 
Monument's  General  Management  Plan, 
which  is  to  "provide  quality  interpretive 
service  that  increases  the  visitors' 
knowledge,  appreciation  and  enjoyment 
of  the  resoiu"ces  at  Oregon  Caves." 

There  appears  to  be  little  justification 
for  using  six  years  of  age  in  determining 
who  enters  the  Caves.  The  width  of 
tread,  niunber  and  rise  of  steps,  the 
length  of  the  tour,  and  the  height  of 
railings  better  determine  whether 
visitors  can  safely  negotiate  the  cave 
tour.  Renovation  of  the  entire  trail 
system,  which  is  being  designed  with 
children  in  mind,  is  currently  in  the 
planning  stage.  This  proposed  revision 
would  greatly  reduce  visitor  conflicts  by 
instituting  safety  restrictions  that  are 
fair  and  equitable.  If  necessary,  the  park 
wall  manage  access  to  the  Caves  through 
the  Superintendent's  Compendium. 

Options  Considered 

Other  management  options 
considered  included  leaving  the  current 
regulation  as  it  is  or  instituting  a  fixed 
height  and/or  endurance  limit  that 
might  soon  be  out  of  tune  with 
continuing  modification  of  the  present 
trail  system.  The  current  proposed  rule 
revision  is  in  accordance  with  stated 
overall  management  objectives. 

Effects  of  Revision 

This  rule  revision  increases  the 
opportimity  for  visitors  with  young 
children  to  enter  Oregon  Caves.  There 
will  be  fewer  visitor  complaints,  fewer 
visitor/NPS  confrontations,  and  fewer 
disrupted  public  tours. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 

Drafting  Information 

The  primary  authors  of  this  revision 
are  Craig  W.  Ackerman,  Superintendent 
of  Oregon  Caves  National  Monument 
and  Dennis  Burnett,  Washington  Office 
of  Ranger  Activities,  National  Park 
Service. 


Paperwork  Reduction  Act 

This  revision  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et.  seq. 

Compliance  With  Other  Laws 

The  Department  of  Interior  has 
determined  that  this  dociunent  is  not  a 
major  rule  under  Executive  Order  12866 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope. 

The  National  Park  Service  has 
determined  that  this  proposed  revision 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment, 
health  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  non-compatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  owTierships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owmers  or  occupants. 

Based  upon  tnis  determination,  this 
proposed  revision  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6, 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  13 

National  Parks;  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  1  as 
follows: 

PART  7— SPECIAL  REGULATING, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.49  is  revised  to  read  as 
follows: 

§  7.49    Oregon  Caves  National  Monument 

(a)  Admission  to  caves.  No  person,  or 
persons,  shall  be  permitted  to  enter 


Oregon  Caves  unless  accompanied  by  an 
approved  National  Park  Service  or 
concessioner  employee  who  has 
successfully  completed  the  training 
prescribed  by  the  National  Park  Service. 

Dated:  February  27. 1995. 

Approved: 
George  T.  Frampton,  |r.. 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  E>oc.  95-6242  Filed  3-13-95;  8:45  am] 
BILUNG  CODE  4310-7»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50  and  53 
[AD-FRL-5172-4] 

National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide)— Rep  roposal 

agency:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  proposed  rule  for  the  national 
ambient  air  quality  standards  (NAAQS) 
for  sulfur  oxides  (sulfur  dioxide)  and 
associated  changes  to  the  requirements 
for  Ambient  Air  Monitoring  Reference 
and  Equivalent  Methods  that  were 
pubhshed  on  November  15. 1994  (59  FR 
58958). 

DATES:  Written  comments  must  be 
received  on  or  before  April  14. 1995. 
ADDRESSES:  Submit  written  comments 
on  the  proposed  action  on  the  NAAQS 
(40  CFR  part  50)  (duplicate  copies 
preferred)  to  Air  and  Radiation  Docket 
Information  Center  (6102).  Room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Attn:  Docket  No.  A-64-25,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  on  the  proposed  revisions  to 
the  Ambient  Air  Monitoring  Reference 
and  Equivalent  Methods  (40  CFR  part 
53)  should  be  separated  from  those 
pertaining  to  the  standards  and  sent  to 
the  same  address,  Attn:  Docket  No.  A- 
94-42.  These  dockets,  containing 
supporting  information  used  in 
developing  the  proposed  rule,  are 
located  in  the  Air  and  Radiation  Docket 
Information  Center  of  the  U.S. 
Environmental  Protection  Agency, 
South  Conference  Center,  Room  M- 
1500,  401  M  Street,  SW.,  Washington, 
DC  20460.  The  dockets  may  be 
inspected  between  8:30  a.m.  and  3:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 
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FOR  FURTHER  INFORMATION  CONTACT:  Part 
50  Notice — Ms.  Susan  Lyon  Stone,  Air 
Quality  Strategies  and  Standards 
Division  (MD-15).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
1146.  Part  53  Notice— Mr.  Frank 
McElroy,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory  (MD- 
77),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-2622. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
allow  additional  time  to  review  the 
Proposed  Requirements  for 
Implementation  Plans  and  Ambient  Air 
Quality  Surveillance  for  SO2  National 
Ambient  Air  Quality  Standards  (40  CFR 
parts  51  and  58)  before  submitting 
comment  on  the  National  Ambient  Air 
Quality  Standards  for  Sulfur  Oxides 
(Sulfur  Dioxide)— Reproposal  (40  CFR 
parts  50  and  53).  the  EPA  is  extending 
the  public  comment  period  on  the  40 
CFR  parts  50  and  53  proposals  from 
March  15, 1995  to  April  14, 1995.  The 
document  that  proposes  for  public 
comment  the  requirements  for 
implementing  the  alternative  measures 
and  changes  in  the  sulfur  dioxide 
ambient  air  surveillance  network  will  be 
published  in  the  Federal  Register  on  or 
about  March  1,  1995. 

The  comment  period  extension  is  also 
intended  to  provide  additional 
opportunity  for  members  of  the  medical 
community  who  are  experts  in  the  field 
of  asthma  treatment  to  provide  comment 
on  the  health  significance  of  the  sulfur 
dioxide-induced  effects.  The  extended 
comment  period  will  also  provide 
additional  time  to  comment  on  other 
parts  of  the  November  15, 1994  notice 
(59  FR  58958). 

List  of  Subjects 

40  CFF  Part  50 

Air  pollution  control,  Carbon 
monoxide.  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter.  Sulfur  oxides. 

40  CFF  Part  53 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Reporting  and  recordkeeping 
requirements. 

Dated;  March  9. 1995. 
Mary  0.  Nichob, 

Assistant  Administrator  for  Air  and 

Radiation. 

|FR  Doc.  95-€266  Filed  3-13-95;  8:45  am) 

WLUNG  CODE  SStO-SO-P 


40  CFR  Part  63 

[AD-FRL-616S-8] 
RiN2060-AD95 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutant 
Emissions  From  the  Printing  and 
Publishing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standards 
would  reduce  emissions  of  hazardous 
air  pollutants  (HAP)  from  existing  and 
new  printing  operations  that  are  major 
sources  of  HAP  emissions.  A  major 
source  is  defined  in  section  112(a)  of  the 
Clean  Air  Act  as  amended  in  1990  (Act) 
as  a  source  that  emits,  or  has  the 
potential  to  emit,  considering  controls, 
10  tons  per  year  (tpy)  or  more  of  any 
individual  HAP  or  25  tpy  or  more  of  any 
combination  of  HAP.  Some  of  these 
pollutants  are  emitted  from  publication 
rotogravure  and  product  and  packaging 
rotogravure  and  wide-web  flexographic 
printing.  These  operations  are  covered 
in  the  proposed  rule.  In  these  printing 
operations,  a  variety  of  HAP  are  used  as 
solvents  and  components  in  inks  and 
other  materials  applied  by  printers.  The 
HAP  emitted  by  the  facilities  covered  by 
this  proposed  rule  include  toluene, 
xylene,  ethylbenzene,  methanol,  methyl 
ethyl  ketone,  methyl  isobutyl  ketone, 
ethylene  glycol  and  glycol  ethers.  All  of 
these  pollutants  can  cause  reversible  or 
irreversible  toxic  effects  following 
exposure.  The  potential  toxic  effects 
include  eye,  nose,  throat  and  skin 
irritation;  and  blood  cell,  heart,  liver 
and  kidney  damage.  The  proposed  rule 
is  estimated  to  reduce  emissions  of  HAP 
by  6,700  Mg  per  year.  The  emissions 
reductions  achieved  by  these  standards 
when  combined  with  the  emissions 
reductions  achieved  by  similar 
standards,  will  achieve  the  primary  goal 
of  the  Clean  Air  Act,  which  is  to 
"enhance  the  quality  of  the  Nation's  air 
resources  so  as  to  promote  the  public 
health  and  welfare  and  the  productive 
capacity  of  its  population." 

The  proposed  rule  implements 
section  112(d)  of  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments),  which  requires  the 
Administrator  to  regulate  emissions  of 
HAP  listed  in  section  112(d)  of  the  1990 
Amendments.  The  intent  of  this  rule  is 
to  protect  the  public  health  by  requiring 
the  maximum  degree  of  reduction  in 
emissions  of  HAP  from  new  and 
existing  major  sources,  taking  into 


consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quaUty, 
health  and  envirorunental  impacts,  and 
energy  requirements. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  May  30, 1995. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  April  13, 1995.  If  a  hearing  is 
held,  it  will  take  place  on  April  28, 
1995,  beginning  at  10  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  dupHcate,  if 
possible)  to:  Air  and  Radiation  Docket 
(Mail  Code  6102),  Attention:  Docket  No. 
A-92-42,  U.  S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 

The  docket  is  located  at  the  above 
address  in  room  M-1500.  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday;  telephone 
number  (202)  260-7548,  FAX  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  hearing 
will  be  held  at  the  EPA  Office  of 
Administration  Auditorium  in  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  speaking  at  a  public 
hearing  should  contact  Ms.  Kim  Teal, 
Coatings  and  Consumer  Products  Group, 
(MD-13),  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5580.  Persons 
interested  in  attending  the  hearing 
should  contact  Ms.  Kim  Teal  to  verify 
that  it  will  be  held. 

Additional  Information.  For 
information  on  accessing  the  U.S.  EPA 
Technology  Transfer  Network  electronic 
bulletin  board  and  obtaining  copies  of 
the  Proposed  Regulatory  Text, 
Background  Information  Document  or 
Economic  Impact  Analysis,  please  refer 
to  the  SUPPLEMENTARY  INFORMATION 
section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
regulation,  contact  Mr.  David  Salman  at 
(919)  541-0859,  Coatings  and  Consumer 
Products  Group,  Emission  Standards 
Division  (MD-13),  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  CaroUna  27711. 
SUPPLEMENTARY  INFORMATION: 
Technology  Transfer  Network.  The 
Technology  Transfer  Network  (TTN)  is 
one  of  EPA's  electronic  bulletin  boards. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free 
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except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5472  for  up  to  a  14,000  bps 
modem.  If  more  information  on  TTN  is 
needed  call  the  HELP  line  at  (919)  541- 
5384. 

Proposed  Regulatory  Text.  The 
proposed  regulatory  text  is  not  included 
in  this  Federal  Register  notice,  but  is 
available  in  Docket  No.  A-92-42,  or  by 
written  or  telephone  request  from  the 
Air  and  Radiation  Docket.  This  notice 
and  the  proposed  regulatory  language 
are  also  available  for  downloading  TTN 
under  Clean  Air  Act,  Recently  Signed 
Rules. 

Background  Information  Document. 
The  Background  Information  Document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  docket;  the  U.  S.  EPA 
Library  (MD-35),  Research  Triangle 
Park.  North  Ceu-ohna  27711,  telephone 
number  (919)  541-2777;  or  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161,  telephone  (703)  487- 
4650.  Please  refer  to  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Printing  and  Publishing  Industry — 
Background  Information  for  Proposed 
Standards"  (EPA-453/R-95-O02a).  The 
BID  is  also  available  for  downloading  on 
the  TTN. 

Economic  Impact  Analysis.  The 
Economic  Impact  Analysis  (EIA)  for  the 
proposed  standards  may  be  obtained 
from  the  docket,  the  U.  S.  EPA  Library, 
or  the  NTIS.  Please  refer  to  "Economic 
Impact  Analysis  for  the  Printing  and 
Publishing  NESHAP"  (EPA-452/D-95- 
001).  The  EIA  is  also  available  for 
downloading  on  the  TTN. 

Preamble  Outline.  The  information 
presented  in  this  preamble  is  organized 
as  follows: 

I.  Background 

A.  Regulatory  Background  and  Purpose 

B.  Common  Sense  Initiative 

n.  Summary  of  the  Proposed  Rule 

A.  Applicability 

B.  Proposed  Standards  for  Affected  Sources 

C.  Compliance  Dates 

D.  Compliance  Extensions 

E.  Compliance  Testing  and  Monitoring 

F.  Reporting  and  Recordkeeping 

Requirements. 

m.  Summary  of  Environmental,  Energy,  and 
Economic  Impacts  of  the  Proposed  Rule 

A.  Emission  Reductions 

B.  Secondary  Environmental  Impacts 

C.  Energy  Impacts 

D.  Cost  Impacts 

E.  Economic  Impacts 

IV.  Process  Descriptions  and  Control 
Technologies 

A.  Process  Descriptions 

B.  Control  Techniques 


V.  Rationale  for  the  Proposed  Rule 

A.  Regulatory  Etevelopraent  Process  for 

NESHAP 

B.  Determining  Maximum  Achievable 

Control  Technology  (MACT)  "Floors" 

C.  Selection  of  Pollutant  and  Source 

Category(ies) 

D.  Selection  of  Emission  Points  Covered  by 

the  Proposed  Rule 

E.  Selection  of  the  Basis  for  the  Proposed 

Rule 

F.  Selection  of  the  Format  of  the  Proposed 

Rule 

G.  Selection  of  Emission  Test  Methods  and 

Monitoring  Requirements 
H.  Selection  of  Recordkeeping  and  Reporting 

Requirements 
I.  Selection  of  Compliance  Deadlines 
).  Operating  Permit  Program 
K.  Pollution  Prevention  Considerations 
L.  Solicitation  of  Comments 

VI.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 

Partnership  Under  Executive  Order 
12875 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Clean  Air  Act  Section  117 
H.  Regulatory  Review 

Vn.  Statutory  Authority 

L  Background. 

The  proposed  rule  addresses  faciUties 
which  apply  ink  and  other  materials  to 
any  substrate,  except  fabric,  using 
rotogravure  or  wdde-web  flexographic 
methods.  These  faciUties  print  products 
such  as  magazines,  newspapers, 
supplements,  packaging  and  wallpaper 
on  substrates  such  as  paper,  plastic, 
metal  foil,  and  vinyl. 

A.  Regulatory  Background  and  Purpose. 

The  Act  requires,  under  section  112, 
that  EPA  evaluate  and  control  emissions 
of  HAP.  The  control  of  HAP  is  to  be 
achieved  through  promulgation  of 
emission  standards  under  sections 
112(d)  and  (f),  and  of  work  practice 
standards  under  section  112(h)  where 
appropriate,  for  categories  of  sources 
that  emit  HAP.  Pursuant  to  section 
112(c)  of  the  Act,  EPA  pubUshed  in  the 
Federal  Register  the  initial  Ust  of  source 
categories  that  emit  HAP  on  July  16, 
1992  (57  FR  31576).  This  Ust  includes 
major  and  area  sources  of  HAP  for 
which  the  EPA  intends  to  issue 
regulations  between  November  1992 
and  November  2000. 

The  Act  was  created,  in  part,  "to 
protect  and  enhance  the  quaUty  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
(the  Act,  section  101(b)(1)).  As  such, 
this  proposed  regulation  would  protect 
the  public  health  by  reducing  emissions 


of  HAP  from  publication  rotogravure 
and  product  and  packaging  rotograviue 
and  wide-web  flexographic  printing. 

The  HAP  listed  in  section  UZWlh) 
emitted  by  printing  facilities  that  would 
be  covered  by  this  proposed  rule 
include  toluene,  xylene,  ethylbenzene. 
methanol,  methyl  ethyl  ketone,  methyl 
isobutyl  ketone,  ethylene  glycol  and 
glycol  ethers.  All  of  these  pollutants  can 
cause  reversible  or  irreversible  toxic 
effects  following  exposure.  The 
potential  toxic  effects  include  eye,  nose, 
throat  and  skin  irritation;  and  blood 
cell,  heart,  liver  and  kidney  damage. 
These  adverse  health  effects  are 
associated  with  a  wide  range  of  ambient 
concentrations  and  exposure  times  and 
are  influenced  by  source-specific 
characteristics  such  as  emission  rates 
and  local  meteorological  conditions. 
Health  impacts  are  also  dependent  on 
multiple  factors  that  affect  human 
variability  such  as  genetics,  age,  health 
status  (e.g.,  the  presence  of  pre-existing 
disease)  and  Ufestyle. 

The  proposed  standards  will  reduce 
HAP  emissions  from  pubUcation 
rotograviire  printing  facilities  by  4,750 
Mg/yr  (5,220  tpy)  from  a  baseUne  level 
of  17,500  Mg/yr  (19,200  tpy).  The 
proposed  standards  will  reduce  HAP 
emissions  from  product  and  packaging 
rotogravure  and  wide  web  flexographic 
printing  facilities  by  1,940  Mg/yr  (2,140 
tpy)  from  a  baseline  level  of  4,200  Mg/ 
yr  (4,620  tpy). 

There  are  no  significant  economic 
impacts  associated  with  the  proposed 
standards.  There  are  no  firms  or 
facilities  at  risk  of  closure  as  a  result  of 
the  proposed  standards  and  there  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Common  Sense  Initiative 

On  October  17,  1994,  the 
Administrator  established  the  Common 
Sense  Initiative  (CSI)  Council  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (U.S.C.  App.  2,  Section 
9(c))  requirements.  The  CSI  addresses 
six  industrial  sectors.  The  r*rinting  and 
Publishing  industry  is  one  of  these 
sectors. 

The  following  are  the  six  elements  of 
the  CSI  program,  as  stated  in  the 
"Advisory  Committee  Charter." 

1 .  Regulation.  Review  existing 
regulations  for  opportunities  to  get 
better  environmental  results  at  less  cost. 
Improve  new  rules  through  increased 
coordination. 

2.  Pollution  Prevention.  Actively 
promote  pollution  prevention  as  the 
standard  business  practice  and  a  central 
ethic  of  environmental  protection. 

3.  Recordkeeping  ana  Reporting. 
Make  it  easier  to  provide,  use,  and 
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publicly  disseminate  relevant  pollution 
and  environmental  information. 

4.  Compliance  and  Enforcement.  Find 
innovative  ways  to  assist  companies 
that  seek  to  comply  and  exceed  legal 
requirements  while  consistently 
enforcing  the  law  for  those  that  do  not 
achieve  compliance. 

5.  Permitting.  Improve  permitting  so 
that  it  works  more  efficiently, 
encourages  innovation,  and  creates 
more  opportunities  for  public 
participation. 

6.  Environmental  Technology.  Give 
industry  the  incentives  and  flexibility  to 
develop  innovative  technologies  that 
meet  and  exceed  environmental 
standards  while  cutting  costs. 

The  Agency  intends  to  work  with  the 
Printing  CSI  sector  team  and  consider 
its  consensus  recommendations 
concerning  the  proposed  standards. 
Even  though  the  data  collection  and 
analysis  efforts  for  the  proposed 
standards  were  completed  before  the 
CSI  program  was  announced,  many 
aspects  of  the  CSI  are  reflected  in  the 
proposed  standards. 

Tne  alternatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing  printing 
facilities  are  based  on  process  and 
emissions  data  received  from  over  600 
printing  faciUties.  The  EPA  met  with 
industry  and  trade  groups  on  numerous 
occasions  to  discuss  these  data.  In 
addition,  facilities  and  State  regulatory 


authorities  had  the  opportunity  to 
comment  on  draft  versions  of  the 
proposed  regulation  and  to  provide 
additional  information.  Two  trade 
organizations  provided  extensive 
comments;  these  comments  were 
considered,  and  in  some  cases,  today's 
proposed  standards  reflect  these 
comments.  Of  major  concern  to  industry 
were  the  opportunity  to  comply  through 
pollution  prevention  by  using  low  HAP 
content  materials. 

The  regulation  allows  sources 
flexibility  to  select  from  various  options 
for  compliance.  Sources  may  reduce 
HAP  usage  and  emissions  through 
conversions  to  waterbome.  lower  HAP 
solvent-borne  or  ultraviolet/electron 
beam  cure  materials.  Alternatively, 
sources  may  install  or  upgrade  existing 
capture  and  control  devices  to  meet  the 
proposed  standard.  Finally  sources  have 
the  option  to  comply  by  a  combination 
of  lower  HAP  materials  and  capture  and 
control.  FaciUties  may  select  the  most 
cost-effective  option  based  on  facility 
specific  considerations. 

The  proposed  standards  give  existing 
facilities  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amount  of  time  allowed 
imder  the  Clean  Air  Act.  This  timeframe 
will  provide  the  greatest  opportunity  for 
developing  and  adopting  low  HAP 
content  materials,  and  provide  sufficient 
time  for  faciUties  that  choose  to  install 
or  upgrade  capture  and  control 
equipment. 


Included  in  the  proposed  rule  are 
methods  for  determining  initial 
compliance  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  sources  will 
comply  with  the  standards  both  initially 
and  over  time.  However,  the  EPA  has 
made  every  effort  to  simplify  the 
requirements  in  the  rule.  The  Agency 
has  also  attempted  to  maintain 
consistency  with  existing  regulations,  or 
referencing  the  applicable  sections, 
depending  on  which  method  would  be 
least  confusing  for  a  given  situation. 

Representatives  from  other  interested 
EPA  offices  and  programs,  as  well  as 
representatives  from  State  regulatory 
agencies  are  included  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  Group  must 
review  and  concur  with  the  regulation 
before  proposal  and  promulgation. 
Therefore,  the  EPA  believes  that  the 
implications  to  other  EPA  offices  and 
programs  have  been  adequately 
considered  during  the  development  of 
these  standards. 

n.  Summary  of  the  Proposed  Rule 

Table  1  provides  an  overview  of  the 
proposed  rule,  including  applicability; 
the  standards  for  each  affected  source; 
test  methods  and  proceduires;  and 
monitoring,  recordkeeping,  and 
reporting  requirements. 
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Table  1  .—Summary  of  Subpart  KK  of  40  CFR  Part  63— National  Emission  Standards  for  the  Printing  and 

Publishing  Industry 


Affected  source  and  requirement 

Printing  arxj  Publishing  Industry: 
Applicability  

Estimated  Number  of  Facili- 
ties. 
Permit  Requirements 

All  Affected  Sources: 

Standards  

Compliance  Dates  

Test    Mettxxls    and    Proce- 
dures. 

Monitoring  Requirements  

Recordkeeping  Requirements 
Reporting  Requirements 

Publication  Rotogravure  Facilities: 
Standards  

Performance  Test  Period  and 
Tests. 


Description 


This  mie  applies  to  facilities  engaged  in  rotogravure  and  wide-web  flexographic  printing  that  are  major 

sources  as  defined  in  40  CFR  pari  63.  (63.821). 
Approximately  200  facilities  are  expected  to  be  affected  by  the  rule.  Applicable  SIC  codes  include  2295, 

2392.  2647,  2649.  2651,  2671,  2673,  2674,  2711,  2721.  2754.  2759,  3497.  and  3996. 
Major  sources  are  required  to  otitain  operating  permits  in  State  where  facility  is  located  according  to  40 

CFR  part  70  and  applicable  State  regulations.  (63.821(d)). 

Comply  with  §§63.4  through  63.6  of  the  General  Provisions  of  40  CFR  part  63.  subpart  A,  except  for 

§ 63.6(h).  (63.823). 
Within  three  years  of  the  effective  date  for  existing  sources  and  upon  startup  for  new  sources.  (63.826). 
See  individual  affected  sources. 

See  individual  affected  sources. 

Comply  with  §63. 10(b)  and  (c)  of  the  General  Provisions.  (63.829). 

Initial  notification,  notification  of  performance  tests,  notification  of  compliance  status,  performance  test  re- 
ports, startup,  shutdown  and  malfunction  reports,  summary  reports,  and  HAP  use  reports  as  described  in 
§§63.9-63.10.  (63.830). 

Control  of  92  percent  of  organic  HAP  or  equivalent.  (Organic  HAP  emissions  limited  to  no  greater  than  8 
percent  of  the  mass  of  volatile  matter,  including  wafer,  used  on  a  plantwide  basis.)  (63.824(b)). 

1 .  Test  Period.  Each  and  every  month.  (63.824(b)). 

2.  Performance  Test.  Initial  perform^,  je  test  for  all  control  devices  to  demonstrate  compliance  with  overall 
control  efficiency  requirement  (63.824(b)) 


Table  l  .—Summary  of  Subpart  KK  of  40  CFR  Part  63— National  Emission  Standards  for  the  Printing  and 

Publishing  Industry— Continued 


Affected  source  and  requirement 


Test    Methods    and    Proce- 
dures. 


Monitoring  Requirements 


Product  and  Packaging  Roto- 
gravure Presses  and  Wide-web 
Flexographk;  Presses,  or 
Groups  of  Presses  Controlled 
by  a  Common  Solvent  Recov- 
ery System: 
Standards  


Performance  Test  Period  and 
Tests. 


Test    Methods    and    Proce- 
dures. 


Monitoring  Requirements 


Description 


1.  Organic  HAP  content  determination.  (63.827(b)(1)). 

2.  Volatile  matter  content  determination.  (63.827(c)(1)). 

3.  Overall  control  efficiency  using  liquid-liqukl  mass  balance  for  solvent  recovery  systems.  (63.824(b)(1)(i). 

4.  Overall  control  effteiency  detennination  using  capture  efficiency  test  with  continuous  emission  nx>nitors. 
(63.824(b)(1)(ii)  and  63.824(b)(2)(ii)). 

5.  Overall  control  effrciency  detennination  using  capture  efficiency  test  and  incinerator  destruction  effk^ency 
test.  (63.824(b)(2)(i). 

1.  Houriy  recording  of  flow  rate  from  press  to  control  device.  (63.828(a)(1). 

2.  Quarteriy  audit  of  continuous  emission  nnonitors.  (63.828(a)(2)(i)). 

3.  Monitoring  of  capture  system  operating  parameter.  (63.828(a)(5)). 


Control  of  95  percent  of  organic  HAP,  or  organic  HAP  emissions  limited  to  no  greater  than  020  kg  HAP  per 
kg  of  solids  applied,  for  each  press,  or  group  of  presses  controlled  by  a  comnnon  solvent  recovery  sys- 
tem, or  organk:  HAP  emissions  limited  to  no  greater  than  0.04  kg  HAP  per  kg  inks  and  other  materials 
applied,  for  each  press.  (63.825(b)). 

1 .  Test  Period. 

Uncontrolled  Presses.  Each  and  every  month. 

Presses  controlled  with  solvent  recovery  systems.  Each  and  every  month. 
Presses  controlled  withi  incinerators  monitonng  operating  parameters.  Every  three  hour  period. 
Presses   controlled  with  incinerators   using  continuous   emissions   monitors.    Each   and  every   month. 
(63.825(b)  and  (c)). 

2.  Performance  Test.  Initial  performance  test  for  all  control  devk:es  to  denrx>nstrate  compliance  with  organk: 
HAP  emission  rate.  (63.825(g)  and  (h)). 

1 .  Organic  HAP  content  determination.  (63.827(b)(2)). 

2.  Volatile  matter  and  solids  content  determinatran.  (63.827(c)(2)). 

3.  Overall  control  efficiency  using  Ik^ukl-lkjuid  mass  t)alarx:e  for  solvent  recovery  systems.  (63.825(g). 

4.  Overall  control  efficiency  determination  using  capture  effrciency  test  with  continuous  emisskxi  irwnitors. 
(63.825(g)(2)  and  63.825(h)(2)). 

5.  Overall  control  efficiency  determination  using  capture  efficiency  test  and  incinerator  destructon  efficiency 
test.  (63.825(h)). 

1.  Houriy  recording  of  flow  rate  from  press  to  control  device.  (63.828(a)(1)). 

2.  Quarteriy  audit  of  continuous  emission  monitors.  (63.828(a)(2)(i)). 

3.  Quarteriy  calibration  of  incinerator  monitoring  thernxx:ouple(s).  (63.828(2)(ii)). 

4.  Operatk)n  of  continuous  emission  monitors.  (63.828(a)(3)). 

5.  Measurement  of  incinerator  operating  parameters.  (63.828(a)(4)). 

6.  Monitoring  of  capture  system  operating  parameter.  (63.828(a)(5)). 


A.  Applicability 

The  proposed  rule  would  apply  to 
each  new  and  existing  publication 
rotogravure  or  product  and  packaging 
rotogravure  and  wide  web  flexographic 
printing  facility  that  is  a  major  source, 
as  defined  under  section  112(a)  of  the 
Act.  A  major  source  is  one  that  emits  or 
has  the  potential  to  emit,  considering 
controls,  9.1  Mg/yr  (10  tons/yr)  or  more 
of  any  one  HAP  or  22.7  Mg/yr  (25  tons/ 
yr)  of  any  combination  of  HAP  for  all 
activities  conducted  at  the  facility. 
Publication  rotogravure  and  product 
and  packaging  rotogravure  and  wide 
web  flexographic  printing  operations  at 
any  major  source  that  conducts  other 
work  would  be  subject  to  the  proposed 
standards,  regardless  of  the  relative 
proportion  of  printing  and  non-printing 
work  at  the  facility.  Research  or 
laboratory  facilities  are  not  subject  to 
the  provisions  of  the  standards  unless 


they  are  collocated  with  production 
lines. 

The  proposed  rule  uses  the  definition 
of  research  and  laboratory  facilities  from 
section  112(c)(7)  of  the  Act.  This  section 
provides  that  "research  or  laboratory 
facility"  means  any  stationary  source 
whose  primary  purpose  is  to  conduct 
research  and  development  into  new 
processes  and  products,  where  such 
source  is  operated  under  the  close 
supervision  of  technically  trained 
personnel  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale  in  commerce,  except  in  a  de 
minimis  manner. 

Research  activities  include  those 
activities  that  are  employed  to  develop 
a  new  rotogravure  or  flexographic  ink, 
coating  or  other  material;  a  new 
substrate  or  end  product;  and  may  also 
include  activities  devoted  to  optimizing 
the  manufacture  of  the  product.  Once  a 
facility  determines  that  the  manufacture 


of  this  product  is  viable,  the  EPA 
believes  that  additional  activities  are 
likely  to  be  beyond  the  research  phase. 

As  noted  in  §  63.821(a)(1),  the 
proposed  printing  and  publishing  rule 
would  apply  to  facilities  that  are  major 
sources  as  defined  in  40  CFR  63.2.  An 
important  consideration  in  the 
definition  of  "major  source"  is  a  given 
plant  site's  "potential  to  emit."  The 
"potential  to  emit"  is  defined  in  40  CFR 
63.2  as  follows:  "  'Potential  to  emit' 
means  the  maximum  capacity  of  a 
stationary  source  to  emit  a  pollutant 
under  its  physical  and  operational 
design.  Any  physical  or  operational 
limitation  on  the  capacity  of  the 
stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
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would  have  on  emissions  is  Federally 
enforceable." 

A  key  aspect  of  the  potential  to  emit 
de^nition  is  that  restrictions  must  be 
Federally  enforceable.  Examples  of 
restrictions  that  would  be  considered 
Federally  enforceable  are  listed  in  a 
definition  in  40  CFR  63.2. 

The  EPA  believes  that  there  are 
printing  and  publishing  facilities  whose 
actual  emissions  of  HAP  are 
substantially  less  than  "major"  amounts 
(i.e.,  more  than  10  tons  per  year  of  any 
single  HAP,  or  more  than  25  tons  per 
year  from  the  sum  of  all  HAP  emitted). 
Many  of  these  facilities,  however,  would 
be  considered  "major  sources"  that  are 
subject  to  the  proposed  rule  because 
there  is  no  Federally  enforceable 
restriction  in  place  that  hmits  their 
potential  to  emit  HAP.  The  EPA  beUeves 
that  the  this  rule  should  provide  a 
mechanism  for  such  facilities  to  accept 
and  document  such  restrictions. 

The  EPA  proposes,  in  §  63.821(a)(2) 
through  (3)  of  the  proposed  rule,  that  if 
owners  or  operators  commit  to  using  no 
more  than  9.1  Mg  (10  tons)  per  12 
month  period  of  each  HAP  and  less  than 
22.7  Mg  (25  tons)  per  12  month  period 
of  any  combination  of  HAP  at  the  entire 
facility,  including  materials  used  for 
source  categories  or  purposes  other  than 
printing  and  publishing,  then  the 
facility  can  be  considered  an  area 
source.  Each  faciUty  for  which  the 
owner  or  operator  commits  to  the 
criteria  stated  in  §  63.821(a)(2)  would  be 
subject  only  to  the  recordkeeping 
provisions  in  §  63.829(d)  and  the 
reporting  provisions  in  §  63.830(d)  of 
this  subpart  as  long  as  the  commitment 
is  met  for  each  12  month  period.  If  the 
commitment  is  not  met  for  any  12 
month  period  then  the  facility  would  be 
in  violation  of  its  commitment  and 
would  be  considered  a  major  source  of 
HAP  beginning  the  first  month  after  the 
end  of  the  first  12  month  period  in 
which  either  of  the  HAP  use  thresholds 
was  exceeded.  As  a  major  source  of 
HAP,  each  such  facility  would  be 
subject  to  the  provisions  of  this  subpart 
as  noted  in  §  63.821(a)(1)  and  would  no 
longer  be  eligible  to  use  the  provisions 
of  §  63.821(a)(2). 

The  EPA  believes  that  there  are 
sources  using  more  than  10  tons  of  an 
individual  HAP  or  more  than  25  tons  of 
total  HAP  per  12  month  period  that  may 
emit  less  than  "major"  amounts  (e.g., 
sources  using  capture  and  control 
equipment  that  reduces  HAP 
emissions),  and  for  which  the  owner  or 
operator  may  be  willing  to  accept  case- 
by-case  operating  restrictions  that 
would  ensure  that  the  potential  to  emit 
does  not  exceed  the  major  source 
threshold.  The  EPA  is  considering 


adding  language  to  the  hnal  rule  that 
would  provide  a  mechanism  for  such 
sources.  The  EPA  requests  comment  on: 
(1)  Whether  such  language  should  be 
added;  (2)  the  type  of  reporting  and 
process  required  to  establish  the  case- 
by-case  commitment  (in  particular,  how 
to  establish  throughput  and  content 
limitations  and  performance  criteria  for 
the  capture  and  control  equipment  that 
would  ensure  area  source  status);  and 
(3)  the  types  of  records  that  should  be 
maintained  to  document  compliance 
with  the  restrictions.  In  addition,  the 
EPA  requests  comment  on  whether  the 
level  of  recordkeeping  and  reporting 
should  vary,  depending  on  the  level  of 
emissions  (as  reflected  by  the 
throughput  and  content  of  the  materials 
used,  and  performance  of  the  capture 
and  control  equipment). 

In  general,  rotogravure  and  wide  web 
flexographic  printing  facilities  are 
covered  by  the  SIC  codes  listed  in  Table 
2.  However,  facilities  classified  luider 
other  SIC  codes  may  be  subject  to  the 
proposed  standards  if  the  facility  meets 
the  definition  of  a  major  source  and 
conducts  rotogravure  or  wide  web 
flexographic  printing. 

Table  2.— Rotogravure  and  Wide 
Web  Flexographic  PRirjTiNG  SIC 
Codes 


SIC 
Code 


2295 
2392 

2647 
2649 
2651 
2671 

2673 

2674 

2711 
2721 
2754 
2759 
3497 

3996 


Description 


Vinyl  Coated  or  Laminated  Fabric. 
House  Furnishings,  including  Shower 

Curtains. 
Sanitary  Paper  Products. 
Wallcoverings. 
Folding  Papertx>ard  Boxes. 
Coated  and   Laminated   Paper  arxl 

Plastic  Film  for  Packaging. 
Plastic  Bags  and  Liners,  Coated  and 

Laminated. 
Uncoated  Paper  Bags  and  Sacks  and 

Multiwall  Shipping  Sacks  arxj  Bags. 
Newspapers. 
Periodkals. 

Commercial  Printing,  Gravure. 
Commercial  Printing,  NEC. 
Laminated    Aluminum    Foil,    Rexit)ie 

Packaging. 
Hard  Surface  Floor  Coverings. 


Based  on  information  obtained 
through  an  information  collection 
request  and  information  provided  by  the 
Gravure  Association  of  America  (GAA), 
there  are  an  estimated  200  faciUties  that 
will  be  subject  to  the  proposed 
standards.  The  combined  HAP 
emissions  from  these  facihties  are 
estimated  to  be  over  21,800  Mg/yr 
(24,000  tpy). 


Affected  Sources 

The  proposed  rule  would  limit 
organic  HAP  emissions  that  result  from 
publication  rotogravure  and  product 
and  packaging  rotogravure  and  wide- 
web  flexographic  printing.  The  standard 
applies  to  HAP  present  in  inks,  ink 
extenders,  solvents,  coatings,  varnishes, 
primers,  adhesives,  and  other  materials 
applied  with  rotogravure  and 
flexographic  plates.  Printed  items 
include  magazines,  advertising  inserts, 
catalogs,  flexible  packaging,  corrugated 
boxes,  paper  towels,  newspapers,  wall 
coverings,  floor  coverings,  shower 
curtains,  etc. 

Sources  in  the  publication  rotograviire 
segment  of  the  printing  and  publishing 
industry  include  but  are  not  limited  to 
ink  and  solvent  storage  tanks,  ink 
mixing,  printing,  press  and  parts 
cleaning,  proof  and  production  presses 
and  solvent  recovery.  Sources  in  the 
product/package  rotogravure  and  wide- 
web  flexography  segments  include  the 
printing  presses. 

Various  organic  HAP  are  used  in  the 
printing  industry.  Organic  HAP  used 
include  toluene,  xylene,  ethylbenzene, 
methyl  ethyl  ketone,  methyl  isobutyl 
ketone,  methanol,  hexane, 
dibutylphthalate,  toluene  diisocyanate, 
ethylene  glycol  and  glycol  ethers.  These 
are  the  HAP  expected  to  be  emitted  by 
the  industry,  however,  the  proposed 
standards  apply  to  emissions  of  all 
organic  HAP  listed  in  section  112(b). 

B.  Proposed  Standards  for  Affected 
Sources 

In  addition  to  the  standards  for 
affected  sources  as  discussed  below,  the 
affected  sources  would  be  subject  to  the 
General  Provisions  which  were 
promulgated  in  the  Federal  Register 
March  16, 1994  (59  FR  12408)  under  40 
CFR  part  63.  subpart  A.  The  General 
Provisions  stipulate  that  all  affected 
sources  subject  to  the  proposed  rule  are 
also  subject  to,  as  appropriate,  40  CFR 
63.4,  63.5,  and  63.6. 

The  proposed  rule  requires  each  • 

owner  or  operator  who  uses  a  control 
device  or  equipment  to  control  HAP 
emissions  to  prepare  an  operation  and 
maintenance  plan  in  accordance  with 
§  63.6.  In  addition  to  the  information 
required  in  §  63.6,  the  proposed  rule 
requires  that  the  owner  or  operator  of 
the  control  device  or  equipment  include 
the  following  information:  (1)  The 
operation  and  maintenance  criteria  for 
each  air  pollution  control  device  or 
equipment,  including  a  standardized 
checklist  to  document  the  operation  and 
maintenance  of  the  equipment;  (2)  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them 


immediately  to  supervisory  personnel; 
and  (3)  procedures  to  be  followed  to 
ensure  that  equipment  or  process 
malfunctions  due  to  poor  maintenance 
or  other  preventable  conditions  do  not 
occur. 

The  General  Provisions  also  state  that 
an  ovmer  or  operator  who  uses  an  air 
pollution  control  device  or  equipment 
not  listed  in  the  proposed  rule  must 
submit  to  the  Administrator  for 
approval  a  description  of  the  device,  test 
data  verifying  the  performance  of  the 
device  or  equipment  for  HAP  and/or 
VOC  emissions,  appropriate  operating 
parameters  that  would  be  monitored  to 
establish  compliance  with  the  proposed 
standards,  and  a  copy  of  the  inspection 
and  maintenance  plan  required  under 
§  63.6.  The  authority  to  approve  an 
alternate  air  pollution  control  device  is 
retained  by  the  Administrator  and  is  not 
delegated. 

Finally,  §  63.6(g)  allows  an  owner  or 
operator  of  an  affected  source  to  use 
alternative  means  of  compliance.  This 
allows  the  development  and  use  of  new 
technology  not  known  or  not 
demonstrated  at  the  time  the  rule  was 
promulgated. 

The  affected  sources  for  the  proposed 
standards  are  defined  as  follows:  (1) 
Each  pubUcation  rotogravure  facility  (all 
publication  rotogravure  presses  plus  all 
associated  operations  including  but  not 
limited  to  ink  and  solvent  storage  tanks, 
ink  mixing,  printing,  press  and  parts 
cleaning,  proof  and  production  presses 
and  solvent  recovery);  and  (2)  each 
product  or  packaging  rotograviu-e  or 
wide-web  flexographic  press  or  group  of 
presses  controlled  by  a  common  solvent 
recovery  system.  The  following 
paragraphs  summarize  the  proposed 
standards  for  each  affected  source. 

1.  Publication  Rotograwu-e  Presses 

The  proposed  standards  for 
publication  rotogravure  facilities  would 
apply  to  all  new  and  existing  affected 
sources.  The  proposed  standards  allow 
the  use  of  control  devices  provided  each 
facility  achieves  an  overall  control 
efficiency,  taking  into  account  capture 
and  control  device  efficiency  of  92 
percent,  when  the  organic  HAP  content 
of  solvent  borne  inks  and  other 
materials  used  is  equivalent  to  the 
volatile  matter  content.  When  non-HAP 
VOC  or  water  is  present  in  the  inks  or 
other  materials  applied,  each  control 
device  must  achieve  a  control  efficiency 
such  that  the  sum  of  the  organic  HAP 
recovered  or  destroyed,  plus  the  water 
used,  plus  the  VOC  used,  minus  the 
organic  HAP  used  makes  up  a  minimum 
of  92  percent  of  the  sum  of  the  VOC 
used  plus  the  water  used.  (Organic  HAP 


emitted  is  less  than  8  percent  of  the  total 
volatile  matter.) 

Compliance  with  the  proposed 
standard  would  be  demonstrated  by  a 
monthly  mass  balance  when  a  solvent 
recovery  system  is  used.  Compliance  for 
control  devices  other  than  solvent 
recovery  systems  would  be  showm  on  a 
continuous  basis  based  on  a  specific 
operating  parameter  or  parameters,  such 
as  temperature  for  incinerators. 

2.  Package  and  Product  Rotogravure  and 
Wide-web  Flexographic  Presses 

The  proposed  standards  for  package 
and  product  rotogravure  and  wide-web 
flexographic  presses  would  apply  to  all 
new  and  existing  affected  sources.  The 
proposed  standards  allow  the  use  of  low 
HAP  materials,  control  devices,  or  a 
combination  of  low  HAP  materials  and 
control  devices.  Presses  applying  any 
combination  of  inks,  coatings,  primers, 
adhesives,  solvents,  extenders  and  other 
materials  such  that  the  monthly  mass 
weighted  organic  HAP  contents  of  these 
materials  is  equal  to  or  less  than  0.20  kg 
per  kg  of  solids  applied,  or  equal  to  or 
less  than  0.04  kg  per  kg  of  materials 
applied  would  be  in  compliance.  The 
proposed  standards  allow  the  use  of 
control  devices,  provided  that  each 
control  device  used  for  the  control  of 
HAP  achieves  an  overall  control 
efficiency,  taking  into  account  capture 
and  control  device  efficiency  of  95 
percent.  Presses  would  also  be  allowed 
to  comply  with  the  proposed  standards 
by  using  control  systems  provided  that 
the  HAP  emissions  are  equal  to  or  less 
than  0.20  kg  per  kg  of  solids  applied.  In 
cases  where  a  solvent  recovery  system  is 
used  to  control  emissions  fi'om  more 
than  one  press,  the  group  of  commonly 
controlled  presses  can  be  considered  a 
single  affected  source  for  the  purpose  of 
complying  with  the  overall  control 
device  efficiency  standard  or  the  overall 
organic  HAP  emission  rate  standard. 

Compliance  with  the  proposed 
standard  would  be  demonstrated  either 
by  a  monthly  mass  balance  or  through 
the  use  of  continuous  emission  monitors 
when  a  solvent  recovery  system  is  used. 
Compliance  for  control  devices  other 
than  solvent  recovery  systems  would  be 
shown  on  a  continuous  basis  based  on 
a  specific  operating  parameter  or 
parameters,  such  as  temperature  for 
incinerators.  Compliance  with  the 
proposed  organic  HAP  content  level 
standards  would  be  shown  on  a 
monthly  basis  for  compliant  materials. 
Sources  demonstrating  compliance  by  a 
combination  of  means  would 
demonstrate  control  device  efficiency  as 
described  above  and  demonstrate  mass 
average  organic  HAP  content  on  a 
monthly  basis. 


C.  Compliance  Dates 

The  proposed  rule  would  require  all 
existing  sources  to  comply  no  later  than 
three  years  after  the  effective  date  of  the 
standards.  In  addition,  the  proposed 
rule  adopts  the  compliance  dates 
specified  in  §  63.6(b)  and  §  63.6(c).  New 
sources  must  comply  with  the  standard 
upon  startup  or  the  effective  date  of  this 
regulation,  whichever  is  later. 

D.  Compliance  Extensions 

Because  of  the  length  of  time 
necessary  to  properly  specify,  order  and 
install  additional  capture  and  control 
equipment  some  existing  facilities  may 
need  to  request  a  compliance  extension. 
Similarly,  some  existing  facilities 
choosing  to  adapt  to  lower  HAP  ink 
(and  other  press  material)  formulations 
may  have  to  select  and  test  substitutes 
for  a  large  number  of  specific 
applications.  These  existing  facilities 
may  need  to  request  a  compliance 
extension. 

Section  63.6(i)  of  40  CFR  part  63 
provides  the  requirements  for  requesting 
an  extension  of  compliance  with  a 
relevant  standard  established  under  part 
63.  Specifically,  §  63.6(i)(4)  allows  the 
issuance  of  a  permit  granting  an 
extension  of  up  to  one  year  to  comply 
with  the  standard,  if  such  additional 
period  is  necessary  for  the  installation 
of  controls.  Section  63.6(i)(4)(i)(B) 
requires  requests  for  compliance 
extensions  to  be  submitted  no  later  than 
12  months  before  the  affected  source's 
compliance  date. 

E.  Compliance  Testing  and  Monitoring 

In  addition  to  the  specific  testing  and 
monitoring  requirements  specified 
below  for  each  affected  source,  the 
proposed  rule  adopts  the  testing 
requirements  specified  in  §63.7. 

1.  Test  Methods  and  Procedures 

a.  Publication  Rotogravure.  For 
facilities  using  solvent  recovery 
systems,  the  overall  control  efficiency 
would  be  determined  using  a  mass 
balance  over  the  period  of  each  calendar 
month.  Owners  or  operators  would  be 
required  to  measure  the  amount  of  all 
materials  used  during  the  month  and  to 
determine  the  organic  HAP  and  volatile 
matter  content  of  these  materials. 
Owners  or  operators  would  also  be 
required  to  measure  the  amount  of 
volatile  matter  recovered  by  the  solvent 
recovery  system  during  the  month  and 
to  calculate  the  overall  HAP  control 
efficiency.  The  organic  HAP  content 
would  be  determined  by  proposed  EPA 
Method  311.  or  from  manufacturers  data 
when  these  data  are  equivalent  to  those 
obtained  from  proposed  EPA  Method 
311.  When  it  is  not  possible  to 
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determine  the  organic  HAP  content 
using  proposed  EPA  Method  311,  the 
owner  or  operator  shall  submit  to  the 
Administrator  an  alternative  technique 
for  determining  the  organic  HAP 
content.  The  volatile  matter  content  of 
the  materials  used  shall  be  determined 
by  manufacturers  formulation  data  or  by 
Method  24A  of  40  CFR  part  60, 
appendix  A. 

For  facilities  using  incinerators, 
owners  or  operators  must  determine  the 
incinerator  destruction  efficiency  and 
the  capture  efficiency.  Incinerator 
destruction  efficiency  would  be 
determined  using  EPA  Method  1  or  lA, 
EPA  Method  2,  2A.  2C  or  2D,  EPA 
Methods  3  and  4,  and  EPA  Method  25 
or  25A  of  40  CFR  part  60,  appendix  A. 
Capture  efficiency  would  be  confirmed 
using  Procedure  T  to  verify  the  presence 
of  a  permanent  total  enclosure  or 
determined  using  the  capture  efficiency 
protocol  specified  in  40  CFR  52.741 
(a)(4)(iii). 

b.  Package  and  Product  Rotogravure 
and  Wide- web  Flexography.  Owners  or 
operators  may  comply  by  means  of  use 
of  materials  meeting  the  organic  HAP 
threshold  requirements  or  through  use 
of  control  equipment,  or  through  a 
combination  of  low  organic  HAP 
materials  and  control  equipment.  The 
proposed  standards  for  organic  HAP 
emissions  would  require  comphance 
with  an  organic  HAP  content  threshold 
based  on  solids  content  (kg  of  organic 
HAP  per  kg  of  solids  applied),  an 
organic  HAP  threshold  based  on 
material  (kg  of  organic  HAP  per  kg  of 
materials  applied],  an  overall  organic 
HAP  control  efficiency  (percent),  or  an 
organic  HAP  emission  rate  (kg  of 
organic  HAP  emitted  per  kg  of  solids 
applied). 

The  organic  HAP  content  of  inks, 
coatings,  primers,  adhesives,  solvents 
and  other  materials  applied  on  the  press 
would  be  determined  by  proposed  EPA 
Method  311,  or  fi-om  manufactiu^rs  data 
when  these  data  are  equivalent  to  those 
obtained  from  proposed  EPA  Method 
311.  When  it  is  not  possible  to 
determine  the  organic  HAP  content 
using  proposed  EPA  Method  311,  the 
owner  or  operator  shall  submit  to  the 
Administrator  an  alternative  technique 
for  determining  the  organic  HAP 
content. 

The  facility  may  rely  on 
manufacturer's  data  to  determine  the 
organic  HAP  content  when  these  data 
are  equivalent  to  those  obtained  from 
proposed  EPA  Method  311.  The  mass  of 
each  ink,  coating,  primer,  adhesive, 
solvent  and  other  material  applied 
would  be  determined  using  company 
records.  If  diluent  solvents  or  other 
ingredients  are  added  to  a  material  prior 


to  application,  then  the  total  organic 
HAP  fractions  and  mass  must  be 
adjusted  appropriately  to  account  for 
such  additions.  These  values  would  be 
required  for  each  monthly  period; 
however,  only  changes  in  formulation 
would  require  re-determination  of  total 
organic  HAP  weight  fraction.  The 
proposed  standards  would  then  require 
the  owner  or  operator  to  calculate  the 
average  mass  of  organic  HAP  in 
materials  applied  per  mass  of  solids 
applied. 

If  an  owner  or  operator  is  seeking  to 
comply  by  using  materials  with  a 
weighted  average  HAP  content  below 
the  organic  HAP  content  threshold 
requirement  or  the  low  solids  organic 
HAP  threshold  requirement,  the  owner 
or  operator  would  need  to  determine  the 
organic  HAP  content  and  solids  content. 
If  no  changes  in  formulation  as  applied 
occurred,  then  a  re-calculation  of  the 
organic  HAP  level  would  not  be 
required. 

If  a  control  device  is  used,  the 
proposed  standards  require  the  owner  or 
operator  to  demonstrate  compliance 
with  the  overall  control  efficiency 
requirement  of  at  least  95  percent. 
Alternately,  the  owner  or  operator  may 
determine  the  overall  control  efficiency 
of  the  equipment  and  the  HAP  content 
and  solids  content  of  the  materials 
applied.  To  comply  by  this  combination 
of  means,  the  owner  or  operator  would 
have  to  demonstrate  a  HAP  emissions 
limitation  of  0.20  kg  HAP  per  kg  of 
solids  applied. 

For  a  solvent  recovery  system,  overall 
control  efficiency  would  be  determined 
using  a  liquid-liquid  mass  balance,  or  by 
conducting  an  initial  performance  test 
of  capture  efficiency  and  using 
continuous  emissions  monitors.  The 
liquid-liquid  mass  balance 
determination  would  be  made  every 
month.  Owners  or  operators  would  be 
required  to  measure  the  amount  of  all 
materials  applied  during  the  month  and 
to  determine  the  volatile  matter  content 
of  these  materials.  Owners  or  operators 
measuring  overall  control  efficiency 
using  a  liquid-liquid  mass  balance 
would  also  be  required  to  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  during  the 
month  and  to  calculate  the  overall  HAP 
control  efficiency. 

Owners  or  operators  using  solvent 
recovery  systems  may  also  demonstrate 
compliance  by  conducting  an  initial 
performance  test  of  capture  efficiency 
and  operating  continuous  emissions 
monitors  to  determine  the  total  volatile 
matter  content  at  both  the  inlet  to  and 
the  outlet  from  the  carbon  adsorber  such 
that  the  percent  efficiency  of  the  carbon 
adsorber  can  be  calculated  for  each 


calendar  month.  The  owner  or  operator 
must  verify  the  presence  of  a  permanent 
total  enclosure  using  Procedure  T,  or 
determine  the  capture  efficiency  using 
the  protocol  specified  in  40  CFR 
52.741(a)(4)(iii).  The  overall  organic 
HAP  control  efficiency  must  be 
calculated  as  the  product  of  the  capture 
efficiency  and  the  carbon  adsorber 
efficiency. 

For  control  devices  other  than  carbon 
adsorbers,  the  overall  control  efficiency 
would  be  based  on  capture  efficiency 
and  destruction  efficiency.  Capture 
efficiency  would  be  determined  based 
on  the  procedure  specified  in  40  CFR 
52.741(a)(4)(iii),  unless  the  operation  is 
performed  within  a  permanent  total 
enclosure.  An  enclosure  that  meets  the 
requirements  of  a  permanent  total 
enclosure  as  specified  by  Procedure  T  of 
40  CFR  52.741  would  have  a  capture 
efficiency  of  100  percent. 

The  destruction  efficiency  of  a  control 
device  other  than  a  carbon  adsorber 
would  be  determined  using  EPA 
Method  1  or  lA,  EPA  Method  2,  2A,  2C 
or  2D,  EPA  Methods  3  and  4,  and  EPA 
Method  25  or  25A  of  40  CFR  part  60, 
appendix  A.  The  ovimer  or  operator 
would  record  such  process  conditions 
as  may  be  necessary  to  determine  the 
conditions  of  the  performance  test. 

To  determine  the  value  of  an 
incinerator  operating  parameter  that 
wrill  demonstrate  continuing 
comphance,  the  time  weighted  average 
of  the  values  recorded  during  the 
performance  test  shall  be  computed.  For 
a  thermal  incinerator,  the  owner  or 
operator  shall  establish  as  the  operating 
parameter  the  minimum  combustion 
temperature.  For  a  catalytic  incinerator, 
the  owrner  or  operator  shall  establish  as 
the  operating  parameters  the  minimum 
gas  temperatures  both  upstream  and 
downstream  of  the  catalyst  bed.  These 
minimum  temperatures  are  the 
operating  parameters  used  to 
demonstrate  continuing  compliance. 

The  affected  source  is  in  compliance 
if  the  overall  HAP  control  efficiency  is 
at  least  95  percent.  Alternately,  the 
source  can  comply  on  the  basis  of  HAP 
emission  limitation.  The  facility  would 
be  required  to  determine  the  organic 
HAP  content  and  solids  content  of  inks, 
coatings,  primers,  adhesives,  solvents 
and  other  materials  applied  on  the 
press.  The  mass  of  each  ink,  coating, 
primer,  adhesive,  solvent  and  other 
material  applied  would  be  determined 
using  company  records.  If  diluent 
solvents  or  other  ingredients  are  added 
to  a  material  prior  to  appHcation,  then 
the  total  organic  HAP  content,  solids 
content  and  mass  must  be  adjusted 
appropriately  to  account  for  such 
additions. 


The  organic  HAP  content  would  be 
determined  from  proposed  EPA  Method 
311  or,  when  this  is  not  possible  the 
owner  or  operator  shall  submit  to  the 
Administrator,  an  alternative  technique 
for  determining  the  organic  HAP 
content.  Manufacturer's  formulation 
data  may  be  used  provided  that  the  data 
are  equivalent  to  those  obtained  using 
proposed  EPA  Method  311.  The  volatile 
matter  and  solids  content  of  the 
materials  used  shall  be  determined  by 
manufacturers  formulation  data  or  by 
Method  24  of  40  CFR  part  60,  appendix 
A. 

These  values  would  be  required  for 
each  monthly  period.  The  proposed 
standards  would  then  require  the  owner 
or  operator  to  calculate  the  average  mass 
of  organic  HAP  in  materials  appUed  per 
mass  of  solids  applied.  The  overall 
control  efficiency  as  determined  above 
would  be  used  to  determine  the  HAP 
emission  limitation.  To  comply  by  this 
combination  of  means,  the  owner  or 
operator  would  have  to  demonstrate  a 
HAP  emissions  limitation  of  0.20  kg 
HAP  per  kg  of  solids  applied. 

2.  Monitoring  Requirements 

Monitoring  is  required  by  the 
proposed  standards  to  determine 
whether  a  source  is  in  compliance.  For 
ovoiers  or  operators  using  thermal  or 
catalytic  incinerators,  this  can  be 
accomplished  by  measuring  site-specific 
operating  parameters,  the  values  of 
which  are  estabUshed  by  the  owner  or 
operator  during  the  initial  compliance 
test.  The  operating  parameter  value  is 
defined  as  the  minimiun  or  maximum 
value  established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  with  other 
operating  parameter  values,  determines 
that  an  owner  or  operator  is  complying 
with  the  applicable  emission  limitation 
or  standards.  This  type  of  monitoring 
would  be  required  for  those  emission 
points  for  which  the  standards  are 
expressed  as  a  percent  control,  or  for 
affected  sources  using  control  devices  to 
achieve  an  organic  HAP  emission  limit. 
In  addition,  the  owner  or  operator  is 
expected  to  install  and  operate  the 
monitoring  equipment  properly. 

The  proposed  rule  would  require 
temperature  to  be  monitored,  using  a 
continuous  recorder,  for  incinerators. 
For  catalytic  incinerators,  temperature 
monitors  would  be  placed  immediately 
before  and  after  the  catalyst  bed.  For 
other  incinerators,  the  temperature 
monitor  would  be  placed  in  the  firebox 
or  in  the  ductwork  immediately 
downstream  of  the  firebox  and  before 
any  substantial  heat  exchange  occurs. 
All  monitoring  equipment  would  be 
installed,  calibrated,  maintained,  and 


operated  according  to  manufacturer's 
specifications. 

The  proposed  standards  would 
require  each  owmer  or  operator  to 
establish  a  range  of  values  for  each  of 
these  monitored  parameters  during  the 
initial  performance  test.  As  long  as  the 
control  device  is  operated  within  the 
established  ranges,  the  proposed 
emission  standards  are  considered  to  be 
met.  Consequently,  exceedances  of  these 
parameters  would  be  considered  a 
violation  of  the  standards  since 
operating  the  control  device  outside  of 
the  established  ranges  may  reduce  the 
efficiency  of  the  control  device. 

Owners  or  operators  of  publication 
rotogravure  sources  operating  solvent 
recovery  systems  would  be  required  to 
conduct  monthly  mass  balances  as 
described  in  the  section  II.E.l  of  the 
preamble.  Owners  or  operators  of  other 
sources  operating  solvent  recovery 
systems  would  be  required  either  to 
conduct  monthly  mass  balances  as 
described  in  the  previous  section  or  to 
operate  continuous  emission  monitors. 
The  continuous  emission  monitors 
would  be  used  to  determine  the  total 
volatile  matter  concentration  at  both  the 
inlet  to  and  the  outlet  from  the  carbon 
adsorber,  such  that  the  percent 
efficiency  of  the  carbon  adsorber  can  be 
calculated  for  each  calendar  month. 

Owners  or  operators  of  package  or 
product  rotogravure  or  flexographic 
printing  facilities  complying  by  means 
of  use  of  materials  meeting  the 
applicable  HAP  content  threshold 
standards  would  demonstrate 
compliance  through  recordkeeping  as 
described  in  section  II.E.l  of  the 
preamble. 

Under  40  CFR  63.6(g).  an  ovmer  or 
operator  of  an  affected  source  may 
request  the  use  of  alternative  methods  of 
emission  reduction  for  complying  with 
design,  equipment,  work  practice,  or 
operational  emission  standards,  or 
combination  thereof,  established  under 
this  part.  Under  the  proposed  rule,  an 
owner  or  operator  of  an  affected  source 
may  also  use  control  devices  other  than 
those  specifically  identified  in  the 
proposed  rule  as  a  means  for  achieving 
compliance  with  any  portion  of  the  rule. 
If  devices  other  than  those  identified  are 
used,  the  proposed  standards  would 
require  the  owner  or  operator  to  submit 
the  parameters  to  be  monitored  to  the 
Administrator  for  approval.  The 
authority  to  approve  the  use  of  alternate 
control  devices  and  the  parameters  to  be 
monitored  is  retained  by  the 
Administrator  and  is  not  delegated. 

Section  114(a)(3)  of  the  Act  requires 
enhanced  monitoring  and  compliance 
certifications  of  all  major  stationary 
sources.  The  aimual  compliance 


certifications  certify  whether 
compliance  has  been  continuous  or 
intermittent.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  from 
each  applicable  emission  limitations  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
rehabiUty,  frequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring. 

F.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  rule  proposes  to  adopt 
the  requirements  contained  in  40  CFR 
63.9  and  40  CFR  63.10.  The  proposed 
rule,  however,  contains  additional  or 
clarifying  elements  and  changes  certain 
time  periods  allowed  for  submitting  or 
responding  to  certain  reports  and 
requests  required  in  §  63.10.  These 
elements  and  changes  are  summctrized 
below  for  each  of  the  operations  for 
which  standards  are  being  proposed. 

1.  Recordkeeping  Requirements 

a.  Publication  Rotogravure.  Records 
must  be  maintained  of  the  organic  HAP 
and  volatile  matter  content,  as  received, 
and  the  monthly  usage  of  all  inks, 
solvents,  varnishes,  adhesives  and  other 
materials  applied  on  publication 
rotogravure  presses.  Where  incinerators 
are  used,  records  must  be  maintained  of 
the  overall  control  efficiency  and  all  test 
results,  data,  and  calculations  used  in 
determining  the  overall  control 
efficiency. 

Where  solvent  recovery  systems  are 
used,  records  must  be  maintained  of  the 
overall  control  efficiency,  all  test 
results,  data,  and  calculations  used  in 
determining  the  overall  control 
efficiency,  and  the  monthly  material 
balances  used  to  demonstrate 
compliance. 

b.  Packaging  and  Product  Rotogravure 
and  Wide-web  Flexography.  Records 
must  be  maintained  of  the  organic  HAP, 
volatile  matter  and  solids  content,  as 
received,  and  the  monthly  usage  of  all 
inks,  solvents,  varnishes,  primers, 
adhesives  and  other  materials  applied 
on  packaging  and  product  rotogravure 
presses  and  wide-web  flexographic 
presses.  Each  owner  or  operator  would 
be  required  to  keep  records  of  the 
equipment  monitoring  parameter 
measurements  s(>ecified  in  the  proposed 
rule.  For  an  incinerator  other  than  a 
catalytic  incinerator,  continuous  records 
must  be  maintained  of  the  firebox 
temperature  (or  temperature  in  the 
ductwork  immediately  downstream  of 
the  firebox).  For  a  catalytic  incinerator, 
continuous  records  must  be  maintained 
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of  the  gas  stream  temperature 
immediately  before  and  after  the 
catalyst  bed.  For  both  types  of 
incinerators,  records  must  be 
maintained  of  the  overall  control 
efficiency  and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency. 

For  carbon  adsorbers,  records  must  be 
maintained  of  the  overall  control 
efficiency,  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency. 

2.  Reporting  Requirements 

The  proposed  rule  would  require  four 
basic  types  of  reports:  (1)  Initial 
notification.  (2)  notification  of 
compUance  status,  (3)  periodic  reports, 
and  (4)  other  reports.  In  addition,  the 
proposed  rule  would  require  that  the 
results  of  any  performance  test  required 
under  §  63.7  be  reported  no  later  than  60 
days  after  the  completion  of  the  test.  A 
permit  application  as  required  under  40 
CFR  part  70  may  be  used  in  lieu  of  the 
initial  notification  provided  the  same 
information  is  contained  in  the  permit 
application  as  required  for  the  initial 
notification. 

As  stated  above,  the  proposed 
standards  adopt  the  reporting 
requirements  contained  in  §  63.9(a) 
through  §  63.9(e)  and  §  63.9(h)  through 
§63.9(j)  and  63.10  (a),  (b),  (d).  and  (f). 
However,  the  time  period  allowed  for 
the  Administrator  to  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  to  a  particular  time  period  or 
postmark  deadline  submitted  under 
§63.9(i)  has  been  changed  to  within  30 
calendar  days  of  receiving  sufficient 
information  to  evaluate  the  request, 
rather  than  15  calendar  days  as 
provided  for  in  §  63.9(i)(3). 

Sections  63.9  and  63.10  identify  the 
type  of  generic  information  to  be 
included  in  the  initial  notification, 
notification  of  compliance  status,  and 
other  reports  and,  therefore,  this 
information  is  not  repeated  in  this 
preamble.  The  following  paragraphs 
summarize  the  additional  information 
specific  to  the  printing  and  publishing 
rule  that  should  be  included  in  the 
notification  of  compliance  status  and 
the  type  of  information  to  be  included 
in  the  periodic  reports. 

a.  Publication  Rotogravure.  The 
notification  of  compliance  status  should 
identify  the  control  devices  that  were 
used  to  demonstrate  that  the  facility  was 
in  compliance.  Specific  reporting 
requirements  are  dependent  on  how  an 
owner  or  operator  chooses  to  comply 
with  the  regulation.  If  solvent  recovery 
systems  are  used  and  liquid-liquid 
material  balances  are  conducted. 


semiannual  reports  would  be  required 
that  contain  information  on  all  months 
when  the  material  balances  were  not  in 
compliance  with  the  standards. 

If  incinerators  are  used,  semiaiuiual 
reports  would  be  required  that  contain 
information  on  all  days  when  any  3- 
hour  average  temperature  was  below  the 
average  temperature  established  during 
the  most  recent  performance  test  during 
which  compliance  was  demonstrated. 
The  first  three  hour  period  will 
commence  when  the  affected  source 
begins  operation  or  restarts  following  a 
shutdown  period.  Subsequent  three 
hour  periods  commence  every  three 
hours  of  operation.  When  an  affected 
source  shuts  down  during  a  three  hour 
period,  the  average  temperature  for  the 
period  between  the  conunencement  of 
the  three  hour  period  and  shut  dowTi 
would  be  used  for  the  purpose  of 
compliance  demonstration. 

If  incinerators  are  used,  or  if  solvent 
recovery  systems  are  used  but  liquid- 
liquid  material  balances  are  not 
conducted,  semi-annual  reports  would 
be  required  that  contain  information  on 
all  days  when  for  any  three  hour  period, 
the  average  value  of  the  site-specific 
operating  parameter  used  to  monitor 
capture  system  performance  was  greater 
than  or  less  than  (as  appropriate)  the 
operating  parameter  value  established 
for  the  capture  system. 

If  a  semiaimual  report  is  required  for 
the  period  covered  by  the  first 
semiaimual  report  of  the  reporting  year, 
a  semiannual  report  would  be  submitted 
for  the  following  semiannual  period 
even  if  no  exceedances  occurred  in  that 
period.  If  no  exceedances  occur  during 
the  entire  reporting  year,  each  owner 
and  operator  would  submit  annual 
statements  indicating  that  each  affected 
facility  has  been  in  compliance. 

b.  Packaging  and  Product  Rotogravure 
and  Wide-web  Flexography.  The 
notification  of  compliance  status  should 
identify  whether  low-HAP  materials  or 
control  devices  were  used  to 
demonstrate  that  the  facility  was  in 
compliance,  and,  for  control  devices 
and  capture  systems,  what  operating 
parameters  were  identified  for 
continuous  monitoring  in  order  to 
ensure  compliance  with  the  proposed 
standards.  Specific  reporting 
requirements  are  dependent  upon  how 
an  owner  or  operator  chooses  to  comply 
with  the  regulation. 

Owners  and  operators  complying 
using  low-HAP  materials  would  be 
required  to  report  each  exceedance  of 
the  organic  HAP  content  level  or  the 
low  solids  organic  HAP  content  level. 
These  reports  would  be  submitted  on  a 
semiemnual  basis. 


If  incinerators  are  used,  semiannual 
reports  would  be  required  that  contain 
information  on  all  days  when  any  3- 
hour  average  temperature  was  below  the 
average  temperature  established  during 
the  most  recent  performance  test  during 
which  compliance  was  demonstrated. 
The  first  three  hour  period  will 
commence  when  the  affected  source 
begins  operation  or  restarts  following  a 
shutdown  period.  Subsequent  three 
hour  periods  commence  every  three 
hours  of  operation.  When  an  affected 
source  shuts  down  during  a  three  hour 
period,  the  average  temperature  for  the 
period  between  the  commencement  of 
the  three  hour  period  and  shut  dowm 
would  be  used  for  the  purpose  of 
compliance  demonstration. 

If  solvent  recovery  systems  are  used, 
and  the  owner  or  operator  chooses  to 
demonstrate  compliance  by  means  of  a 
liquid-liquid  mass  balance,  semiannual 
reports  would  be  required  that  contain 
information  on  all  months  when  the 
material  balances  were  not  in 
compliance  with  the  standards. 

Owners  or  operators  of  affected 
sources  complying  with  the  HAP 
emission  limitation  using  a  combination 
on  control  devices  and  low  HAP 
materials  would  be  required  to  submit 
semiannual  reports  containing 
information  on  control  device 
exceedances  as  described  above,  in 
addition  to  reports  of  exceedances  of 
monthly  calculated  HAP  emission 
limitations. 

If  incinerators  are  used,  or  if  solvent 
recovery  systems  are  used  but  liquid- 
liquid  material  balances  are  not 
conducted,  semi-annual  reports  would 
be  required  that  contain  information  on 
all  days  when  for  any  three  hour  period, 
the  average  value  of  the  site-specific 
operating  parameter  used  to  monitor 
capture  system  performance  was  greater 
than  or  less  than  (as  appropriate)  the 
operating  parameter  value  established 
for  the  capture  system. 

If  a  semiannual  report  is  required  for 
the  period  covered  by  the  first 
semiannual  report  of  the  reporting  year, 
a  semiannual  report  would  be  submitted 
for  the  following  semiannual  period 
even  if  no  exceedances  occurred  in  that 
period.  If  no  exceedances  occur  during 
the  entire  reporting  year,  each  owner 
and  operator  would  submit  annual 
statements  indicating  that  each  affected 
facility  has  been  in  compliance. 


ni.  Summary  of  Environmental, 
Energy,  and  Economic  Impacts  of  the 
Proposed  Standards 

A.  Emission  Reductions 

1.  Existing  FaciUties 

For  the  existing  publication 
rotogravure  printing  industry  (27 
facilities),  the  nationwide  baseline  HAP 
emissions  are  estimated  to  be  17,500 
Mg/yr  (19,200  tpy).  Implementation  of 
the  proposed  regulation  would  reduce 
these  emissions  by  4,750  Mg/yr  (5,220 
tpy),  or  27  percent.  For  the  existing 
product  and  packaging  rotogravure  and 
vdde  web  flexographic  printing  industry 
(approximately  1,200  facilities),  the 
nationwide  baseline  HAP  emissions  are 
estimated  to  be  4,200  Mg/yr  (4,620  tpy). 
Implementation  of  the  proposed 
regulation  would  reduce  these 
emissions  by  1,940  Mg/yr  (2,140  tpy),  or 
46  percent. 

2.  New  Facilities 

It  is  expected  that  any  new  facilities 
would  be  designed  to  meet  the  proposed 
standards  because  of  other  federal,  state 
and  local  environmental  and 
occupational  safety  regulations.  No  net 
emission  reduction  from  new  facilities 
is  expected  as  a  result  of  the  proposed 
regulation. 

B.  Secondary  Environmental  Impacts 

Secondary  environmental  impacts  are 
considered  to  be  any  air,  water,  or  soUd 
waste  impacts,  positive  or  negative, 
associated  vnth  the  implementation  of 
the  proposed  standards.  These  impacts 
are  exclusive  of  the  direct  organic  HAP 
air  emission  reductions  discussed  in  the 
previous  section. 

Most  of  the  organic  HAP  are  VOC. 
Capture  and  control  of  HAP  which  is 
presently  emitted  will  result  in  a 
decrease  in  VOC  emissions.  It  is 
expected  that  some  product  and 
packaging  rotogravure  and  wide-web 
flexographic  facilities  will  comply  with 
the  proposed  standard  by  substituting 
non-HAP  materials  for  HAP  presently  in 
use.  In  some  cases,  the  non-HAP 
materials  will  be  VOC,  however,  in 
other  cases,  non-VOC  (e.  g.  water) 
materials  will  be  used. 

The  use  of  newly  installed  or 
upgraded  control  devices  will  result  in 
greater  electricity  consumption. 
Increases  in  emissions  of  sulfur  dioxide, 
nitrogen  oxides  and  carbon  dioxide 
from  electric  utilities  could  result.  In  the 
product  and  packaging  rotogravure  and 
wide-web  flexographic  printing 
segments,  some  plants  will  comply  by 
installing  or  upgrading  incinerators. 
Supplemental  fuel,  typically  natural  gas, 
will  be  used,  particularly  for  thermal 


incinerators.  Combustion  of  this  fuel 
will  resuh  in  additional  carbon  dioxide 
emissions  and  may  result  in  additional 
emissions  of  nitrogen  oxides. 

Facilities  converting  to  waterbome 
materials  as  a  means  or  partial  means  of 
compliance  may  have  reduced  RCRA 
hazardous  waste  disposal  if  the  status  of 
the  waste  ink  changes  from  hazardous  to 
nonhazardous.  An  increase  in 
wastewater  discharge  may  occur  if 
waste  ink  and  waterbome  washup 
materials  are  discharged  to  publicly 
ovmed  treatment  works  (POTW).  There 
is  no  assurance  that  facilities  converting 
to  low-HAP  formulations  will  adopt 
waterbome,  rather  than  non-HAP  VOC 
based  materials.  While  EPA  expects 
wastewater  and  solid  waste  impacts  in 
general  to  be  insignificant,  it  is  aware  of 
a  frequent  practice  in  the  printing  and 
publishing  industry  of  using  shop 
towels  for  cleaning.  This  generates  a 
waste  load  which  may  be  sent  to 
industrial  laimdries  (and  ultimately  to 
POTW)  in  the  case  of  cloth  towels,  or  to 
landfills  in  the  case  of  disposable 
towels.  EPA  invites  submission  of 
comments  and  data  on  how  effluent 
from  industrial  laundries  may  be 
affected  by  this  regulation. 

New  and  upgraded  catalytic 
incinerators  will  require  catalyst. 
Catalyst  life  is  estimated  to  be  in  excess 
of  ten  years.  Spent  catalyst  will 
represent  a  small  amount  of  soUd  waste 
and  in  some  cases  the  spent  catalyst  will 
be  regenerated  by  the  manufacturer  for 
reuse.  Activated  carbon  used  in  solvent 
recovery  systems  is  returned  to  the 
manufacturer  at  the  end  of  its  useful  life 
and  converted  to  other  salable  products. 
No  solid  waste  impact  is  expected  from 
this  source. 

C.  Energy  Impacts 

The  operation  of  new  and  upgraded 
control  devices  will  require  additional 
energy.  Capture  and  control  of  increased 
volumes  of  solvent  laden  air  will  require 
additional  fan  horsepower.  Operation  of 
incinerators,  particularly  thermal 
incinerators  vnll  require  supplemental 
fuel  (typically  natiu^l  gas).  Operation  of 
solvent  recovery  systems  will  require 
steam  regeneration  of  the  activated 
carbon;  boilers  are  typically  fired  with 
natural  gas  or  fuel  oil. 

The  total  additional  electrical  energy 
required  to  meet  the  proposed  standard 
is  estimated  to  be  55  million  kilowatt- 
hours  (kWh)  per  year.  This  includes  32 
million  kWh  for  publication 
rotogravure,  20  million  kWh  for  product 
and  packaging  rotogravure  and  3.0 
million  kWh  for  wide  web  flexography. 
Fuel  requirements  total  1.0  trillion  Btu 
per  year.  This  includes  580  bilUon  Btu 
for  pubhcation  rotogravure,  370  biUion 


Btu  for  product  and  packaging 
rotogravure  and  58  billion  Btu  for  wide 
web  flexography. 

D.  Cost  Impacts 

The  total  capital  and  annualized  costs 
(1993  dollars)  attributable  to  compliance 
with  the  proposed  standards  have  been 
estimated  for  existing  sources.  It  is 
expected  that  new  facilities  would  meet 
the  proposed  regulations  as  a  result  of 
other  federal,  state  and  local 
envirorunental  and  occupational  safety 
regulations. 

1.  Capital  Costs 

Capital  costs  would  be  incurred  in 
upgrading  existing  capture  and  control 
systems  at  those  facilities  presently 
operating  control  devices  that  do  not 
meet  the  proposed  standards.  Facilities 
which  do  not  presently  operate  control 
devices  would  be  expected  to  capitalize 
a  period  of  downtime  necessary  to 
convert  to  low-HAP  materials.  Total 
capital  costs  are  estimated  at  $133 
million.  These  costs  include  $92  million 
at  publication  rotogravure  facilities  for 
improved  capture  and  upgrades  to 
solvent  recovery  systems  to  handle 
increased  volumes  of  pressroom  air. 

Capital  costs  at  product  and 
packaging  rotogravure  facilities  are 
estimated  at  $34  million.  These  costs 
include  improved  capture  and  upgrades 
to  control  devices  for  facilities  presently 
operating  control  devices.  For  facilities 
not  presently  operating  control  devices 
the  costs  are  based  on  capitalized 
downtime. 

Capital  costs  at  wide-web 
flexographic  facilities  are  estimated  at 
$7.2  million.  These  costs  include 
improved  capture  and  upgrades  to 
control  devices  for  facihties  presently 
operating  control  devices. 

2.  Annual  Costs 

Annual  costs  of  the  proposed 
standards  have  been  estimated  at  $42 
million  per  year.  These  costs  include 
capital  recovery  over  a  ten  year  period, 
operating  costs  for  the  newly  installed 
and  upgraded  capture  and  control 
systems,  and  costs  for  recordkeeping, 
reporting  and  monitoring.  These  are  net 
costs  after  taking  into  account  the  costs 
presently  being  incurred  for  the  baseline 
control  level.  The  annual  costs  include 
$21  million  per  year  for  publication 
rotogravure.  $17  million  per  year  for 
product  and  packaging  rotograviu«  and 
$3.6  million  per  year  for  wide-web 
flexography. 

E.  Economic  Impacts 

The  preliminary  economic  impact 
analysis  for  the  selected  regulatory 
alternative  shows  that  the  estimated 
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price  increases  for  printing  products 
produced  by  the  affected  industries  is 
an  average  of  1.34  percent  for  those 
using  pubhcation  and  product/ 
packaging  rotogravure  presses,  and  less 
than  0.01  percent  on  average  for  those 
using  wide-web  flexographic  presses. 
The  estimated  decreases  in  the  quantity 
of  printing  production  is  an  average  of 
3.85  percent  and  0.53  percent, 
respectively.  No  firms  or  faciUties  are  at 
risk  of  closures  as  a  result  of  the 
standard. 

For  more  information,  consult  the 
background  information  document. 

rv.  Process  Descriptions  and  Control 
Technologies 

A.  Process  Descriptions 

1.  Rotogravure  Printing 

Nearly  all  gravure  printing  is  done  by 
rotogravure.  Gravure  printing  is  a 
printing  process  in  which  an  image 
(type  and  art)  is  etched  or  engraved 
below  the  surface  of  a  plate  or  cylinder. 
On  a  gravure  plate  or  cylinder,  the 
printing  image  consists  of  millions  of 
minute  cells.  Rotogravure  requires  very 
fluid  inks  which  will  flow  from  the  cells 
to  the  substrate  at  high  press  speeds.  In 
addition  to  inks,  other  materials 
including  adhesives,  primers,  coatings 
and  varnishes  may  be  applied  with 
rotogravure  cylinders.  These  materials 
dry  by  evaporation  as  the  substrate 
passes  through  hot  air  dryers. 

Different  colored  inks,  or  other 
materials  are  applied  in  succession  as 
the  web  passes  from  station  to  station. 
A  separate  cylinder,  ink  supply  and 
dryer  are  required  for  each  station.  After 
the  ink  is  applied  at  each  station,  the 
web  is  dried  before  being  printed  by  the 
next  station.  Solvent  borne  or 
waterbome  ink  systems  can  be  used  but 
these  ink  systems  are  not 
interchangeable.  Both  the  printing 
cylinders  and  the  drying  systems  are 
specific  to  the  ink  system  in  use.  The 
evaporated  components  of  the  ink  and 
other  materials  may  contain  HAP  to 
varying  extents.  Rotogravure  can  be 
divided  into  the  publication  and 
product/packaging  segments.  Because  of 
the  expense  and  complexity  of 
rotogravure  cylinder  engraving,  it  is 
particularly  suited  to  long  run  printing 
jobs. 

a.  Publication  Rotogravure. 
Publication  rotogravure  printing  focuses 
on  magazine,  catalog  and  advertising 
insert  printing.  All  U.  S.  publication 
rotograwu^  plants  presently  use 
toluene/xylene  based  ink  systems,  and 
operate  solvent  recovery  systems  based 
on  carbon  adsorption  with  steam 
regeneration.  Recovered  solvent  is  sold 
back  to  the  ink  manufacturers.  Press 


capture  systems  vary  depending  on  the 
age  of  the  press.  Typically,  four  stations 
are  required  to  print  each  side  of  the 
web.  Publication  rotogravure  presses  in 
operation  in  the  U.  S.  have  up  to  16 
stations.  It  is  generally  believed  in  the 
industry  that  publication  rotogravure 
equipment  is  capable  of  higher  quality 
printing  than  competing  processes. 

The  primary  solvent  in  publication 
rotograviu^  ink  is  toluene,  a  HAP.  At 
some  plants  xylenes  and  ethyl  benzene, 
also  HAP,  and  non-HAP  aliphatic 
solvents  are  present  in  the  solvent  blend 
and  are  used,  emitted,  recovered  and 
handled  in  the  same  manner  as  toluene. 
The  plants  purchase  ink  containing 
solvent  and  add  additional  solvent  to 
obtain  the  desired  viscosity. 

HAP  emissions  result  from 
incomplete  recovery  of  captured  HAP, 
and  from  incomplete  capture.  Activated 
carbon  solvent  recovery  systems  are 
suitable  for  control  of  toluene  and 
similar  aromatic  solvents.  High  control 
efficiencies  can  be  achieved,  however 
some  solvent  is  unavoidably  emitted  as 
a  result  of  thermodynamic  limitations 
(the  toluene-carbon/toluene-air 
equilibrium)  and  flow  irregularities  (e.g. 
channelling  through  the  carbon  bed). 
Some  HAP  is  not  captured  in  the  dryer 
exhaust.  This  includes  HAP  which 
evaporates  from  the  ink  fountains  into 
the  pressroom,  HAP  which  is 
evaporated  from  the  web  in  the  dryers 
but  is  then  swept  out  of  the  dryer  as  the 
web  travels  towards  the  succeeding 
press  station,  HAP  which  remains  in  the 
web  after  the  last  dryer  which 
evaporates  during  additional  processing 
(slitting,  folding,  stitching,  etc.]  and 
HAP  which  leaves  the  plant  trapped  in 
the  magazine,  catalog  or  advertising 
insert. 

b.  Packaging  and  Product 
Rotogravure.  The  rotogravure  printing 
operation  is.  in  many  cases,  a  relatively 
small  part  of  the  total  package  or 
product  production  process.  This 
section  briefly  describes  the  various 
types  of  packages  and  products  that 
include  rotogravure  printing  in  their 
manufacture,  and  notes  what 
production  steps  are  required  in 
addition  to  the  rotogravure  printing 
step. 

Folding  Cartons.  Folding  carton 
packages  are  used  for  a  wide  variety  of 
products  including  wet  and  dry  foods, 
beverages,  bakery  items,  and  candy. 
They  are  also  used  for  nonfood  products 
such  as  detergents,  hardware,  paper 
goods,  cosmetics,  medical  products, 
tobacco  products,  and  sporting  goods. 

The  folding  carton  is  made  from  one 
of  several  grades  of  paperboard.  It  may 
be  printed,  laminated  or  coated,  or  may 
be  shipped  unprinted  to  be  used  with 


another  label  or  wrapper.  Besides 
printing,  operations  in  the  manufacture 
of  folding  cartons  include  creasing, 
trimming,  die-cutting,  coating,  and 
gluing.  The  cartons  are  shipped  flat,  to 
be  assembled  and  filled  by  the 
customer. 

Flexible  Packaging.  Flexible 
packaging  materials  start  out  as  rolls  of 
paper  or  foil,  or  beads  of  plastic  resin, 
and  are  "converted"  into  a  package  or 
roll  of  packaging  material.  Flexible 
package  manufacturers  are  sometimes 
referred  to  as  "converters".  Converters 
produce  a  wide  range  of  non-rigid 
packages  made  of  paper,  plastic  film, 
foil  laminates,  and  combinations  of 
these  substrates. 

One  portion  of  the  flexible  packaging 
industry  provides  fully  printed 
packaging  materials  (designated 
"preformed  specialty  bags")  to  contract 
packagers.  Another  portion  provides 
combination  or  laminated  materials 
(converted  wrap)  for  printing  and/or 
final  packing  by  captive  packaging 
operations. 

Labels  and  Wrappers.  Labels  and 
wrappers  include  roll  and  sheet  labels 
applied  to  cans,  unprinted  cartons, 
composite  cans,  bottles  and  other 
containers,  tags,  and  self-adhesive  label 
products.  Paper  is  the  common 
substrate,  but  laminates  and  foil  are  also 
used.  The  industry  makes  a  distinction 
between  labels  and  wrappers,  which  are 
package  components,  from  a  product 
that  becomes  the  entire  package  and 
should  be  called  a  flexible  package. 

Gift  Wraps.  About  90  percent  of  all 
gift  wraps  are  printed.  They  are 
produced  by  greeting  card  companies 
and  by  label  and  flexible  packaging 
firms.  Rotogravure  printing  is 
particularly  suitable  for  producing  the 
continuous  patterns  used  on  gift  wrap. 

Wallcoverings.  The  wallcovering 
industry  is  a  traditional  user  of 
rotogravure.  The  principal  types  of 
wallcoverings  are  prepasted  paper, 
prepasted  paper-backed  vinyl,  fabric- 
backed  vinyl,  and  specialty  items  (e.g., 
metallics,  grass  cloth,  rice  paper).  The 
steps  in  manufactiu-ing  wallcoverings 
include  printing  the  paper  and 
laminating  it  to  the  backing  sheet. 

Vinyl  Printing.  These  products  consist 
of  auto  upholstery,  furniture  upholstery, 
tablecloths,  decorative  trim,  and  shower 
curtains.  Rotogravure  dominates  this 
product  area  because  of  the  complex 
repeat  patterns  (e.g.,  woodgrain),  and 
the  requirement,  in  many  cases,  for 
overcoating  that  is  readily  applied  using 
a  rotogravure  cylinder.  Printing  is 
performed  on  unsupported  vinyl, 
supported  vinyl  (backed  with  fabric  or 
paper),  and  paper  substrate  that  is  then 
coated  with  vinyl. 


Decorative  Laminates.  These  products 
consist  of  solid,  thermoset  laminates 
used  in  furniture  and  construction,  and 
other  laminates,  principally  wood  grain 
veneers,  widely  used  in  furniture. 

Floor  Coverings.  Rotogravure  presses 
are  used  to  decorate  and  apply  texture 
and  finish  to  sheet  vinyl  floor  coverings. 
Rotary  screen  printing  is  sometimes 
used  in  combination  with  gravure. 
Rotogravure  is  also  used  to  print  transfer 
papers  used  to  decorate  vinyl  tile. 

Tissue  Products.  Some  type  of 
printing  process  is  used  to  apply  color 
patterns  to  paper  towels,  bathroom 
tissue,  and  napkins.  The  older  paper 
mills  producing  tissue  products  were 
typically  equipped  with  rotogravure 
presses. 

Product  and  packaging  rotogravure 
differs  from  publication  rotograviu* 
with  respect  to  the  materials  used,  the 
applicable  control  devices,  and  the 
decreased  importance  of  the  actual 
printing  process  in  an  overall 
manufacturing  process.  Packaging  and 
product  rotograviu^  printing  uses  a 
wide  variety  of  different  ink  systems, 
including  the  aromatic  HAP  based  ink 
systems  common  to  publication 
rotogravure,  solvent  based  non-HAP  ink 
systems,  and  waterbome  ink  systems. 
Numerous  specially  mixed  colors  are 
applied  at  various  times  in  this  industry 
segment,  in  contrast  to  the  publication 
segment  which  primarily  applies  four 
basic  colors.  In  addition,  a  wider  range 
of  materials  are  applied  with 
rotogravure  cylinders  in  this  segment  of 
the  industry.  A  variety  of  coatings, 
adhesives  and  primers  are  apphed  at 
print  stations  on  rotograwu^  presses. 
Because  of  the  variety  of  materials 
apphed,  the  approach  to  HAP  and  VOC 
control  in  packaging  and  product 
rotograv\ire  facilities  varies.  In  addition 
to  the  activated  carbon  based  solvent 
recovery  systems  used  by  the 
publication  segment,  packaging  and 
product  graviire  facilities  also  use  a 
variety  of  thermal  and  catalytic 
oxidizers.  Many  facilities  operate 
without  significant  HAP  use  and  do  not 
have  control  devices. 

In  product  and  packaging  rotogravure 
facilities.  HAP  is  contained  in  both  the 
printing  inks  and  in  other  materials 
(adhesives.  coatings)  that  are  applied  as 
part  of  a  continuous  manufacturing 
process.  The  predominant  type  of  ink  is 
based  on  nitrocellulose  resin,  with  some 
polyamide  inks.  Solvent  systems 
include  aromatic,  aliphatic  and 
oxygenated  hydrocarbon  solvent  inks, 
and  water-based  inks. 

2.  Wide-Web  Flexography 

Flexographic  printing  is  considered  to 
be  the  application  of  words,  designs  and 


pictures  to  a  substrate  by  means  of  a 
printing  technique  in  which  the  pattern 
to  be  applied  is  raised  above  the 
printing  plate  and  the  image  carrier  is 
made  of  rubber  or  other  elastomeric 
materials.  For  the  piuposes  of  the 
proposed  regulation,  flexographic 
presses  capable  of  printing  substrates  of 
18  inches  in  width  or  greater  are  wride- 
web  flexographic  presses.  Because  of  the 
ease  of  plate  making  and  press  set  up, 
flexographic  printing  is  more  suited  to 
short  production  nms  than  gravure. 

Flexographic  inks  must  be  very  fluid 
to  print  properly.  Flexographic  inks 
include  both  waterbome  and  solvent 
based  systems.  Solvents  used  must  be 
compatible  with  the  rubber  or  polymeric 
plates;  thus,  aromatic  solvents  are  not 
used.  Some  of  the  components  of 
solvent  based  flexographic  ink  include 
ethyl,  n-propyl  and  i-propyl  alcohols; 
glycol  ethers,  aliphatic  hydrocarbons, 
and  esters. 

Wide  web  flexographic  presses  are 
used  to  print  flexible  and  rigid 
packaging;  newspapers,  magazines,  and 
directories;  paper  towels,  tissues  etc; 
and  printed  vinyl  shower  curtains  and 
wallpaper.  Substrates  include 
polyolefins,  polystyrene,  polyesters, 
glassine,  tissue,  sulfite,  kraft  and  other 
paper  stocks,  aluminum  foil,  paperboard 
and  corrugated  cardboard. 

Flexographic  presses  can  be  divided 
into  three  main  types  depending  on  the 
relative  relationship  of  the  print 
stations.  Stack  presses  have  individual 
print  stations  oriented  vertically  with 
the  imwind  and  rewind  sections  on  the 
same  side  of  the  print  stations.  Stack 
presses  are  easily  accessible  for  rapid 
changeovers  between  press  runs. 
Common  impression  presses  have  the 
print  stations  around  the  circumference 
of  a  single  large  impression  cylinder. 
The  web  is  constantly  supported 
between  print  stations,  which  is  an 
advantage  for  printing  on  stretchable 
materials.  In-line  presses  have  the  print 
stations  in  a  horizontal  row  (the 
geometry  is  similar  to  rotogravure 
presses).  Most  flexographic  printing 
(including  all  flexographic  newspaper 
and  corrugated  carton  printing)  is  done 
with  waterbome  inks.  Waterbome  inks 
which  contain  no  HAP  are  available  for 
some  applications.  Some  waterbome 
inks  contain  relatively  low  proportions 
of  HAP,  principally  ethylene  glycol  and 
glycol  ethers.  Most  solvent  based 
flexographic  inks  contain  little  or  no 
HAP.  Capture  and  control  devices  used 
with  solvent  based  inks  are  usually 
designed,  permitted  and  operated  for 
VOC  control. 


B.  Control  Techniques 

There  are  two  approaches  to 
limitation  of  HAP  in  the  printing  and 
publishing  industry.  The  first  approach 
is  to  improve  capture  and  control 
systems  or  to  add  control  devices  where 
none  areln  use.  Capture  and  control  can 
be  addressed  separately,  although  in 
many  cases,  improved  capture  is 
achieved  through  an  increase  in  the 
amount  of  air  handled.  This  can 
necessitate  upgrades  to  existing  control 
devices.  The  second  approach,  focusing 
on  pollution  prevention,  is  to  substitute 
low  HAP  or  HAP-free  materials  for 
materials  (inks,  coatings,  varnishes, 
adhesives,  primers,  etc.)  presently  in 
use. 

1.  Capture  Systems 

Capture  systems  are  designed  to 
collect  solvent  laden  air  and  direct  it  to 
a  control  device.  In  rotogravure  and 
flexographic  printing,  solvent  is 
removed  from  the  printed  substrate  by 
evaporation  in  a  dryer.  The  exhaust 
from  the  dryer  can  be  ducted  to  a 
control  device.  Additional  systems  are 
often  used  to  collect  solvents  which 
evaporate  from  other  parts  of  the 
printing  press,  as  well  as  those  which 
escape  from  the  dryer.  In  addition, 
pressroom  ventilation  air  can  be 
exhausted  to  a  control  device. 

Differences  in  capture  efficiency 
contribute  much  more  to  the  variation 
in  overall  efficiencies  than  the  choice  of 
control  device.  Reported  capture 
efficiencies  ranged  from  estimates  of 
less  than  50  percent  to  the  100  percent 
capture  which  is  assumed  for  systems 
meeting  the  requirements  of  permanent 
total  enclosures.  Capture  systems  can  be 
improved  through  collection  of 
additional  solvent  laden  air  from  the 
press  area  and  through  construction  of 
additional  hooding  and  press 
enclosures.  A  capture  efficiency  of  100 
percent  can  be  assumed  for  presses  that 
meet  the  requirements  of  a  permanent 
total  enclosure. 

a.  Publication  Rotogravure.  Within 
the  publication  rotograviu^  industry,  all 
presses  have  dryer  exhaust  gases  routed 
to  the  solvent  recovery  system. 
Additional  capture  systems  include 
dryer  hood  systems,  partial  upper  deck 
enclosures,  full  upper  deck  enclosures, 
enclosed  presses,  permanent  total 
enclosures,  room  enclosures,  rooms 
operated  under  negative  pressure  and 
floor  sweeps.  Typically,  solvent  laden 
air  captured  from  several  presses  is 
combined  and  treated  with  a  common 
solvent  recovery  system.  The  individual 
presses  may  have  different  capture 
devices,  and  different  capture 
efficiencies. 
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b.  Product  and  Package  Gravure.  In 
the  product  and  package  gravure 
industry,  many  facilities  use  low  VOC 
(and  low-HAP)  inks  and  coatings.  Dryer 
exhausts  from  these  facilities  may  be 
captured  and  vented  to  the  atmosphere 
without  the  use  of  a  control  device. 
Where  solvent  based  inks  are  in  use, 
more  elaborate  capture  and  control 
systems  may  be  present.  Capture 
systems  in  use  at  product  and  packaging 
gravure  facilities  include  combinations 
of  dryer  exhausts,  floor  sweeps, 
collection  ducting,  hoods,  press 
enclosures,  permanent  total  enclosures, 
room  enclosures,  negative  pressure 
pressrooms,  partial  enclosures  and  ink 
pan  covers.  With  the  exception  of 
permanent  total  enclosures,  none  of 
these  technologies  has  a  precise 
definition  with  regard  to  capture 
efHciency.  In  many  cases  terms  are  used 
interchangeably.  Where  control  devices 
are  in  use,  solvent  laden  air  from  several 
presses  may  be  combined  and  ducted  to 
a  common  control  device. 

c.  Wide- web  Flexographic  Printing. 
Capture  systems  in  use  at  flexographic 
printing  facilities  include  combinations 
of  dryer  exhausts,  floor  sweeps,  hoods, 
and  permanent  total  enclosures.  Many 
facilities,  including  most  sheetfed 
corrugated  box  facilities  have  no  capture 
systems  and  rely  on  pressroom  exhaust 
to  the  atmosphere  to  dilute  the  small 
amount  of  HAP  present  in  the  ink. 

2.  Control  Devices. 

a.  Carbon  adsorbers.  Adsorption 
systems  are  used  to  remove  organic 
compounds  from  gas  streams  when 
strict  limits  on  the  outlet  concentration 
must  be  met,  or  when  recovery  of  the 
compound  is  desired.  Adsorption  is 
effective  on  inlet  concentrations  ranging 
from  a  few  parts  per  billion  to  several 
thousand  parts  per  million,  and  flow 
rates  of  several  hundred  to  several 
hundred  thousand  cubic  feet  per 
minute.  Carbon  adsorbers  typically  have 
a  removal  efficiency  of  95  to  99  percent. 

Once  the  carbon  reaches  saturation,  it 
can  be  regenerated  with  steam  within 
the  adsorber  vessel.  This  allows  for  the 
recovery  of  the  organic  compounds  for 
reuse. 

b.  Incinerators.  Two  basic  types  of 
incinerators,  thermal  and  catalytic,  are 
used  by  package  and  product 
rotogravure  and  flexographic  printers  to 
remove  organic  contaminants.  Each  type 
is  discussed  below. 

(1)  Thermal  incinerators.  Thermal 
incinerators  can  be  generally  used  on  air 
streams  with  a  wide  concentration  range 
of  organics.  These  control  devices  have 
minimal  dependence  on  the 
characteristics  of  the  organic 
contaminants,  so  they  can  be  used  to 


control  a  wide  variety  of  emission 
streams.  Thermal  incinerators  can 
achieve  removal  efficiencies  of  98 
percent  and  higher. 

The  basic  operation  of  thermal 
incinerators  involves  raising  the  inlet  air 
stream  to  the  incineration  temperature 
of  the  contaminants  and  maintaining  the 
temperature  for  a  specific  residence 
time.  The  waste  heat  content  of  the 
incinerator  exhaust  stream  is  used  to 
preheat  the  inlet  air  stream.  An 
auxihary  fuel  is  then  typically  required 
to  raise  the  air  stream  temperature  to  the 
incineration  temperature. 

(2)  Catalytic  incinerators.  Catalytic 
incinerators  are  similar  to  thermal 
incinerators  except  that  they  use  a 
catalyst  (a  substance  that  accelerates  the 
rate  of  oxidation  without  undergoing  a 
chemical  change  itself)  to  assist  in  the 
oxidation  of  organic  compounds  to 
carbon  dioxide  and  water.  The  removal 
efficiency  of  catalytic  incinerators  can 
be  as  high  as  98  percent.  Catalytic 
incinerators  typically  operate  at  lower 
temperatures  than  thermal  incinerators 
to  achieve  equivalent  efficiencies.  For    ' 
this  reason,  auxiliary  fuel  requirements 
and  operating  costs  are  lower  for 
catalytic  incinerators  than  thermal 
incinerators  when  used  to  control 
relatively  dilute  air  streams. 

V.  Rationale  for  the  Proposed  Rule 

A.  Regulatory  Development  Process  for 
NESHAP 

During  development  of  a  NESHAP, 
the  EPA  collects  information  about  the 
industry,  including  information  on 
emission  source  characteristics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlled  facilities,  and 
information  on  the  cost,  energy,  and 
other  environmental  impacts  of 
emission  control  techniques.  The  EPA 
uses  this  information  in  the 
development  of  possible  regulatory 
approaches. 

If  the  source  category  contains  major 
sources,  then  a  MACT  standard  is 
required.  Section  112(d)(3)  of  the  Act 
defines  the  minimum  stringency 
requirements  of  the  MACT  standard  for 
new  and  existing  sources.  This  level  of 
control  is  referred  to  as  the  MACT 
"floor,"  which  needs  to  be  determined 
as  a  starting  point  for  developing  the 
regulatory  alternatives. 

Once  the  floor  has  been  determined 
for  new  and  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor 
level.  Such  standards  must  then  be  met 
by  all  sources  within  the  category  or 
subcategory.  However,  in  establishing 
standards,  the  Administrator  may 


distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  (section  112(d)(1)  of  the 
Act).  Thus,  for  example,  the 
Administrator  could  establish  two 
classes  of  sources  within  a  category  or 
subcategory  based  on  size  and  establish 
a  different  emission  standard  for  each 
class  as  long  as  each  standard  is  at  least 
as  stringent  as  the  floor.  The  Act  also 
contains  provisions  for  regulating  area 
sources.  However,  except  for  certain 
recordkeeping  requirements  contained 
in  the  General  Provisions,  these  are  not 
relevant  to  the  proposed  standards  for 
printing  and  publishing  sources,  which 
apply  only  to  major  sources. 

The  next  step  in  establishing  a  MACT 
standard  is  the  development  and 
analysis  of  regulatory  alternatives.  First, 
information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  and  energy  and 
secondary  environmental  impacts. 
Several  regulatory  alternatives  (which 
may  be  different  levels  of  emission 
control,  different  applicability  criteria, 
or  both,  and  one  of  which  is  the  MACT 
floor)  are  then  evaluated  to  determine 
the  most  appropriate  regulatory 
alternative  to  reflect  the  MACT  level. 

In  addition,  although  NESHAP  are 
normally  structured  in  terms  of 
numerical  emission  limits,  alternative 
approaches  are  sometimes  necessary. 
Section  112(h)  of  the  Act  provides  that 
if  it  is  not  feasible  to  prescribe  or 
enforce  an  emission  standard,  then  a 
design,  equipment,  work  practice,  or 
operational  standard  may  be 
estabhshed.  For  example,  in  some  cases 
source  testing  may  be  impossible  or  at 
least  not  practicable  due  to 
technological  and  economic  limitations. 

In  the  EPA's  decision-making  process, 
the  regulatory  alternatives  considered 
for  new  versus  existing  sources  may  be 
different  and  each  alternative  must  be 
technically  achievable.  In  selecting  a 
regulatory  alternative  to  represent 
MACT,  the  EPA  considers  the 
achievable  reduction  in  HAP  emissions 
(and  possibly  other  pollutants  that  are 
co-controlled),  the  cost  of  control,  and 
economic,  energy,  and  other  nonair 
quality  health  and  environmental 
impacts.  The  overall  objective  is  the 
achievement  of  the  maximum  degree  of 
emission  reduction  without 
unreasonable  economic  or  other 
impacts. 

The  selected  regulatory  ahemative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  decision  typically  includes 
sections  addressing  applicability, 
standards,  test  methods  and  compliance 


demonstration,  monitoring,  reporting, 
and  recordkeeping.  The  preamble  to  the 
proposed  regulation,  published  in  the 
Federal  Register,  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Following  an  evaluation  of  these 
comments,  the  EPA  reaches  a  decision 
and  promulgates  the  final  standards. 

B.  Determining  Maximum  Achievable 
Control  Technology  (MACT)  "Floors" 

Once  the  EPA  has  identified  the 
specific  major  source  categories  or 
subcategories  that  it  intends  to  regulate 
imder  section  112.  MACT  standards  are 
set  at  a  level  at  least  as  stringent  as  the 
"floor."  Congre&s  has  provided 
directives  to  guide  the  EPA  in  the 
process  of  determining  the  regulatory 
floor. 

Congress  specified  that  the  EPA  must 
estabUsh  standeu-ds  which  require  "the 
maximimi  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  *   *  *  that  the  Administrator 
*  *  *  determines  is  achievable  *  *  *" 
(section  112(d)(2)  of  the  Act).  In 
addition.  Congress  limited  the  Agency's 
discretion  by  defining  the  minimum 
baseline  (floor)  at  which  standards  may 
be  set.  as  follows: 

(1)  For  new  sources,  the  standards  for 
a  source  category  or  subcategory  "shall 
not  be  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  source,  as 
determined  by  the  Administrator.";  and 

(2)  For  existing  sources,  the  standards 
"may  be  less  stringent  than  standards 
for  new  sources  *   *  *  but  shall  not  be 
less  stringent,  and  may  be  more 
stringent  than:  (A)  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  (for  which  the  Administrator 
has  emissions  information)  *  *  *  or  (B) 
the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  •  •  *  for  categories  or 
subcategories  *  *  *  with  fewer  than  30 
sources"  (section  112(d)(3)  of  the  Act). 

C.  Selection  of  Pollutants  and  Source 
Categoryfies) 

Section  112(b)  of  the  Act  Usts  the 
HAP  to  be  regulated  with  standards 
established  under  section  112.  Section 
112(d),  as  amended,  requires  the  EPA  to 
promulgate  emission  standards  for  each 
category  or  subcategory  of  major  soiu-ces 
and  area  sources  of  the  HAP  listed  in 
section  112(b).  For  the  purpose  of 
developing  these  standards,  the  EPA 
may  distinguish  among  classes,  types, 
and  sizes  of  sources  within  a  category  or 
subcategory.  The  NESHAP  are  to  be 


developed  to  control  HAP  emissions 
from  both  new  and  existing  sources 
pursuant  to  section  112(c)  of  the  Act. 

The  initial  source  category  fist  (57  FR 
31576.  July  16.  1992).  required  by 
section  112(c)  of  the  Act.  identifies 
source  categories  for  which  NESHAP  are 
to  be  established.  This  list  includes  all 
major  source  categories  of  HAP  known 
to  the  EPA  at  this  time,  and  all  area 
source  categories  for  which  a  finding  of 
adverse  effects  warranting  regulation 
has  been  made. 

The  source  category  list  identifies 
"Printing/Publishing  (Surface  Coating)" 
as  a  source  category  because  it  contains 
major  sources  which  have  the  potential 
to  emit  at  least  10  tons  of  any  one  HAP 
or  at  least  25  tons  of  any  combination 
of  HAP  aiuiually. 

The  printing  and  pubUshing  industry 
encompasses  printing  by  a  variety  of 
graphic  arts  techniques  applied  to  a 
variety  of  substrates.  Printing  operations 
are  included  as  one  or  more  steps  in  the 
overall  manufacturing  process  for  a 
wide  variety  of  end  products.  Packaging 
and  product  printing  often  makes  up 
only  a  small  part  of  the  value  of  the  end 
product.  For  piuposes  of  this  rule,  the 
EPA  has  defined  the  source  category  as 
consisting  of  all  faciUties  engaged  in 
publication  rotogravure  and  product 
and  packaging  rotogravure  and  wide- 
web  flexographic  printing. 

D.  Selection  of  Emission  Points  Covered 
by  the  Proposed  Rule 

The  proposed  rule  would  limit 
organic  HAP  emissions  that  result  from 
publication  rotogravure  and  product 
and  packaging  rotogravure  and  wide- 
web  flexographic  printing.  The  standard 
apphes  to  HAP  present  in  inks,  ink 
extenders,  solvents,  coatings,  varnishes, 
primers,  adhesives,  and  other  materials 
applied  on  publication  rotogravure  and 
product  and  packaging  and  wide-"'eb 
flexographic  presses.  Emission  points  in 
the  pubUcation  rotogravure  segment  of 
the  printing  and  publishing  industry 
include  but  are  not  limited  to  ink  and 
solvent  storage  tanks,  ink  mixing, 
printing,  press  and  parts  cleaning,  proof 
and  production  presses  and  solvent 
recovery.  Within  the  product/package 
rotogravure  and  wide-web  flexography 
industry  the  standard  applies  to  inks 
and  all  other  materials  applied  with 
rotogravure  or  wide-web  flexographic 
printing  presses. 

A  discussion  of  the  rationale  for 
including  or  excluding  basic  processes 
from  this  proposed  rule  is  given  below. 

1.  Operations  for  Which  Standards  Are 
Being  Proposed 

EPA  is  proposing  organic  HAP 
emission  standards  for  rotogravure  and 


wride-web  flexographic  printing 
operations.  Within  the  pubhcation 
rotogravure  segment  of  the  industry,  all 
organic  HAP  emitting  operations  are 
covered  by  the  standard.  Current 
industry  practices  instituted  for 
compliance  with  applicable  regulations 
pertaining  to  VOC  emissions  include 
accounting  for  solvent  use  on  a  facility- 
wide  or  control  system  wide  basis 
determined  by  a  periodic  liquid-liquid 
mass  balance.  Organic  HAP  emissions  at 
points  other  than  production  printing 
presses  are  relatively  minor  compared  to 
press  emissions.  These  operations, 
including  ink  storage  and  mixing,  parts 
cleaning  and  proof  presses  can  be 
controlled  or  uncontrolled  provided  that 
the  overall  facility  or  control  system 
meets  the  proposed  standard.  Based  on 
information  provided  by  all  U.S. 
pubhcation  rotogravure  facilities,  there 
are  readily  available  techniques  to 
achieve  substantial  organic  HAP 
emissions  reduction  from  the  presses. 
Adequate  information  is  available  to 
estabUsh  MACT  for  these  facilities. 

Within  the  product  and  packaging 
rotogravure  and  wide-web  flexographic 
printing  segment  of  the  industry, 
emission  of  organic  HAP  from 
rotogravure  and  flexographic  presses  is 
covered. 

Based  on  the  information  obtained 
from  the  industry  in  response  to 
information  collection  requests,  in 
addition  to  information  provided 
voluntarily  and  during  meetings  with 
industry  trade  organizations,  there  are 
several  readily  available  techniques 
(including  carbon  adsorption  and 
thermal  and  catalytic  incineration)  to 
achieve  substantial  emission  reductions 
in  these  operations.  While  inks  and 
other  materials  containing  organic  HAP 
are  being  used  at  many  facilities, 
alternative  formulations  containing  no 
organic  HAP,  or  very  low  concentrations 
of  organic  HAP  are  available  for  many 
specific  applications.  Adequate 
information  exists  for  establishing 
MACT  for  capture  and  control  devices 
and  for  alternate  low-HAP  formulations. 

2.  Excluded  Operations 

a.  Inorganic  HAP  Emissions. 
Inorganic  HAP  are  present  in  pigments 
and  film  forming  components  of  some 
inks.  These  components  make  up  less 
than  1  percent  of  the  total  HAP  content 
of  the  materials.  These  components 
remain  on  the  substrate  for  the  life  of 
the  publication,  product  or  package  and 
are  not  expected  to  be  emitted  to  the  air. 

b.  Non-press  Operations  at  Product 
and  Packaging  Rotogravure  and  Wide- 
web  Flexographic  Printing  Facilities. 
Operations  related  to  press  and  parts 
cleaning,  proof  presses,  ink  mixing  and 
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storage,  film  lamination  and 
flexographic  platemaking  have  the 
potential  to  emit  organic  HAP.  Organic 
HAP  emissions  from  these  operations 
make  up  only  a  small  fraction  of  HAP 
emissions  from  the  presses.  Very  few 
data  are  available  regarding  the  extent  of 
emissions  from  these  sources  and 
applicable  control  techniques.  Adequate 
information  is  not  available  to  establish 
MACT  for  these  potential  emission 
points. 

EPA  is  not  proposing  regulations  at 
this  time  pertaining  to  off-line 
rotogravure  coating  because  these 
emission  points  will  be  covered  in  a 
future  standard  for  "Paper  and  Other 
Web  Coating". 

c.  Narrow-web  Flexography. 
Thousands  of  narrow  web  flexographic 
printing  facilities  exist  which  primarily 
print  tags  and  labels.  No  major  sources 
of  this  type  have  been  identified  based 
on  a  search  of  the  Toxic  Release 
Liventory  System,  and  it  is  unlikely  that 
there  are  any  such  facilities.  Very  few 
data  are  available  regarding  the  extent  of 
emissions  from  these  sources  and 
apphcable  control  techniques.  Narrow 
web  flexographic  printing  facilities  are 
typically  very  small  and  predominantly 
use  low  HAP,  low  VOC  inks.  Adequate 
information  is  not  available  to  establish 
MACT  for  these  potential  emission 
points. 

E.  Selection  of  the  Basis  for  the 
Proposed  Rule 

Section  112  of  the  Act  defines  a  major 
source  as  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  considering  controls,  9.1  Mg/yr  (10 
tpy)  or  more  of  any  one  HAP  or  22.7 
Mg/yr  (25  tpy)  or  more  of  any 
combination  of  HAP.  The  Act  states  that 
new  major  sources  must  achieve  the 
maximum  achievable  control 
technology  (MACT),  which  is  theJevel 
of  emission  control  already  achieved  in 
practice  by  the  best  controlled  similar 
source.  The  Act  further  states  that 
emission  standards  promulgated  for 
existing  sources  may  be  less  stringent 
than  standards  for  new  sources; 
however,  standards  for  existing  sources 
must  not  be  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources. 

For  all  operations  being  covered  by 
the  proposed  rule,  the  EPA  has 
determined  that,  taking  into  account 
nonair  quality  health  and  environmental 
impacts,  and  energy  impacts,  MACT  is 
equal  to  the  MACT  floors  for  both 
existing  and  new  sources.  In  addition. 
MACT  for  new  sources  was  found  to  be 


equal  to  MACT  for  existing  soiuces.  The 
EPA  has  determined  that  no  further 
emission  reductions  can  be  achieved  for 
new  sources  through  the  use  of 
demonstrated  technology  than  the  level 
of  reduction  represented  by  MACT  for 
existing  sources. 

To  evaluate  the  regulatory 
alternatives,  model  plants  were 
developed  based  on  market  segment 
(publication  rotogravure,  package  and 
product  rotograviire  and  wide-web 
flexography),  and  size.  These 
characteristics  were  examined  to 
determine  whether  any  technological 
justification  existed  to  differentiate  the 
proposed  standards  by  market  segment 
or  size.  Based  on  this  examination,  the 
EPA  has  decided  that  different  market 
segments  operate  in  different  ways  and 
that  there  is  justification  to  differentiate 
between  the  two  market  segments 
identified  on  the  basis  of  these 
characteristics.  No  compelling  reasons 
were  identified  as  to  why  a  facility  of 
one  size  could  not  incorporate  the 
technology  used  by  a  faciUty  of  another 
size. 

1.  Publication  Rotogravure. 

Data  were  obtained  from  all  of  the  27 
U.  S.  publication  rotograviu-e  facilities. 
All  of  the  control  systems  employ 
activated  carbon  based  solvent  recovery 
systems.  All  facilities  calculate  overall 
efficiencies  on  the  basis  of  liquid-liquid 
mass  balances.  All  facilities  use  toluene 
based  ink  systems,  although  some 
facilities  have  replaced  a  portion  of  the 
toluene  with  non-HAP  organic  solvents. 
Waterbome  ink  systems  are  not 
technically  feasible  at  this  time  for  the 
high  quality,  high  speed  printing  which 
these  facilities  produce. 

The  average  emissions  Umitation 
achieved  by  the  best  performing  5 
facilities  was  92  percent.  This  limitation 
is  based  on  the  level  of  control  achieved 
in  each  of  twelve  monthly  material 
balances  at  the  5  plants  with  the  best 
annual  solvent  recovery  rates.  The 
solvent  recovery  data  were  analyzed  on 
a  plantwide  basis.  Some  facilities 
operated  more  than  one  solvent 
recovery  system  and  it  was  not  possible 
to  reliably  isolate  the  individual 
systems.  Annual  average  emission 
limitations  were  higher,  and  facilities 
meeting  the  standard  each  and  every 
month  will  achieve  annual  emissions 
limitations  of  92  percent  or  greater. 

To  achieve  92  percent  solvent 
recovery  each  month,  a  facility  may 
need  a  permanent  total  enclosure  and  an 
efficient  solvent  recovery  system.  No 
more  efficient  alternative  technologies 
are  available.  Higher  solvent  recovery 
rates  may  not  be  achievable  on  a 
consistent  basis  due  to  month-to-month 


variations  in  solvent  accounting  and 
due  to  solvent  retention  in  the  printed 
substrate.  Therefore  the  floor  for  new 
sources  was  determined  to  be  the  same 
as  the  floor  for  existing  sources  and  no 
more  stringent  regulatory  alternatives 
were  found  to  exist. 

2.  Package  and  Product  Rotogravure  and 
Wide-web  Flexography 

Data  were  obtained  from 
approximately  103  product  and  package 
rotogravure  printing  facilities,  and 
approximately  500  wide-web 
flexographic  faciUties.  Industry 
representatives  believe  that  there  are 
approximately  400  product  and  package 
rotogravure  facilities  operating  in  the 
U.S.  There  are  approximately  800  wide- 
web  flexographic  printing  facilities  in 
the  United  States.  Different  types  of 
incinerators  and  solvent  recovery 
systems  were  operated  by  146  of  the 
reporting  facilities.  The  balance  of  the 
facilities  had  no  control  device.  In  all 
cases  where  control  devices  were  in 
operation,  they  were  designed  and 
operated  to  control  VOC  emissions.  It  is 
assumed  that  the  performance  of  these 
control  devices  with  respect  to  VOC  and 
organic  HAP  is  equivalent. 

The  same  types  of  control  devices  and 
capture  systems  were  generally 
applicable  even  though  the  materials 
applied,  products,  substrates,  and  web 
widths  of  the  controlled  presses  varied 
considerably.  The  overall  control 
efficiency  data  for  the  facilities  with  the 
greatest  emissions  limitations  were 
generally  provided  based  on  tests 
conducted  to  comply  with  permit 
conditions.  Where  permanent  total 
enclosures  were  in  place,  capture 
efficiencies  of  100  percent  were 
assumed  and  tests  across  control 
devices  were  conducted.  The  emissions 
Umitation  achieved  by  the  average  of  the 
best  controlled  12  percent  of  the 
facilities  was  95  percent. 

To  achieve  95  percent  control  of 
organic  HAP  a  facility  may  need  to 
operate  a  permanent  total  enclosure  and 
an  efficient  control  device.  At  present 
there  are  no  technologies  which  can 
consistently  achieve  a  greater  overall 
control  efficiency  than  this.  For  this 
reason,  the  floor  for  new  sources  was 
determined  to  be  equal  to  the  floor  for 
existing  sources  and  no  more  stringent 
regulatory  alternatives  were  found  to 
exist. 

F.  Selection  of  the  Format  of  the 
Proposed  Rule 

Emission  standards  for  control  of  HAP 
have  been  prescribed  in  accordance 
with  section  112(d)  of  the  Act.  Where 
control  devices  are  in  place,  emissions 
standards  are  proposed  on  the  basis  of 


overall  efficiency,  taking  into  account 
both  capture  and  control  device 
efficiencies. 

To  encourage  the  use  of  non-HAP 
materials  in  the  publication  rotogravure 
industry  as  an  alternative  to  toluene 
(and  ethylbenzene  and  xylene)  based 
materials,  an  alternate  means  of 
compliance  allows  credit  for  100 
percent  recovery  of  that  portion  of  the 
solvent  which  is  replaced  with  non- 
HAP  compounds.  Thus,  a  facility 
achieving  90  percent  overall  efficiency, 
using  a  solvent  system  which  is  70 
percent  toluene  and  30  percent  non- 
HAP  solvent  would  comply  on  the  basis 
of  an  equivalent  emissions  limitation  of 
93  percent. 

Based  on  the  potential  HAP  content  of 
the  materials  applied  by  the  best 
controlled  12  percent  of  the  product  and 
package  rotogravure  and  wide-web 
flexographic  printing  facilities,  alternate 
standards  were  proposed  yielding 
equivalent  emissions  limitations. 
Sources  applying  materials  containing 
0.20  kg  organic  HAP  or  less  per  kg  of 
solids  applied  on  package  and  product 
rotogravure  and  wide-web  flexographic 
presses  will  not  be  required  to  operate 
a  control  device  to  comply  with  the 
standard.  Facilities  operating  systems 
with  overall  efficiencies  less  than  95 
percent  would  be  able  to  comply  by 
limiting  the  HAP  content  of  the  inks, 
coatings,  primers,  adhesives.  solvents, 
and  other  materials  applied  such  that 
the  HAP  emissions  from  the  affected 
source  are  0.20  kg  per  kg  of  solids 
applied  or  less. 

Certain  press  lines  are  used  to  apply 
low  solids  materials  which  contain 
relatively  low  proportion  of  organic 
HAP  relative  to  the  mass  of  material 
applied.  Sources  applying  materials 
containing  0.04  kg  organic  HAP  per  kg 
of  material  applied  will  not  be  required 
to  operate  a  control  device  to  comply 
with  the  standard. 

G.  Selection  of  Emission  Test  Methods 
and  Monitoring  Requirements 

1.  Emission  Test  Methods 

In  addition  to  the  specific  test 
methods  described  below  for  affected 
sources,  the  proposed  rule  adopts  the 
provisions  specified  in  40  CFR  63.7. 

a.  Publication  Rotogravure.  Where  a 
carbon  adsorber  is  used,  the  EPA  is 
proposing  to  use  a  mass  balance 
procedure  for  determining  the  overall 
control  efficiency.  The  proposed  rule 
contains  procedures  as  specified  in  40 
CFR  60.433  for  using  a  mass  balance 
approach  that  would  calculate  the 
amount  of  organic  HAP  and  VOC 
applied  and  the  amount  recovered.  This 
information  would  then  be  used  to 


calculate  the  overall  control  efficiency 
of  the  carbon  adsorber. 

In  determining  compliance  with  the 
alternate  standard  for  sources  that  have 
substituted  non-HAP  VOC  for  a  portion 
of  the  HAP  in  their  ink,  the  EPA  is 
proposing  that  Method  24A  be  used  for 
determining  the  volatile  matter  content. 
This  is  a  long-standing  method  for  such 
determinations.  This  determination  may 
be  conducted  by  the  manufacturer  and 
provided  to  the  owner  or  operator.  The 
EPA  is  proposing  that  the  organic  HAP 
content  level  be  determined  by 
proposed  EPA  Method  311.  This 
method  was  proposed  (see  Solicitation 
of  Comments)  as  part  of  the  NESHAP  for 
Wood  Furniture  Manufacturing 
Operations  on  December  6, 1994  (59  FR 
62652).  The  EPA  requests  comment  on 
the  suitabiUty  of  Method  311  for 
determination  of  HAP  used  in  the 
printing  industry. 

fa.  Package  and  Product  Rotogravure 
and  Wide-web  Flexography.  If  control 
devices  (e.g.,  incinerators,  carbon 
adsorbers)  are  used  the  proposed 
standards  require  them  to  achieve  an 
overall  control  efficiency  of  at  least  95 
percent,  or  a  HAP  emission  limitation  of 
no  more  than  0.20  kg  HAP  per  kg  solids 
applied.  It  is  necessary,  therefore,  to 
identify  the  capture  efficiency  of  the 
capture  system,  the  destruction  or 
recovery  efficiency  of  the  control 
device,  and,  where  feasible,  operational 
parameters  that  would  be  monitored  to 
ensure  continuous  compliance.  The 
proposed  standards  also  include 
provisions  for  determining  the  capture 
and  removal  efficiencies.  The  test 
methods  and  procedures  being  proposed 
for  determining  the  capture  and  removal 
efficiencies  are  those  that  are  typical  for 
control  devices. 

The  EPA  is  proposing  that  capture 
efficiency  be  determined  by  one  of  two 
methods  depending  on  whether  or  not 
the  capture  system  is  a  permanent  total 
enclosure  or  not.  A  permanent  total 
enclosure  would  be  verified  according 
to  the  provisions  specified  in  40  CFR 
52.741,  appendix  B,  Procedure  T  (and, 
thus  would  have  a  captiu«  efficiency  of 
100  percent).  The  capture  efficiency  of 
all  other  systems  would  be  determined 
according  to  the  procedures  specified  in 
40CFR52.741(a)(4)(iii). 

The  EPA  is  proposing  that  the 
removal  efficiency  of  a  control  device  be 
determined  based  on  three  runs,  each 
run  lasting  one  hour.  Method  1  or  lA  of 
40  CFR  part  60,  appendix  A,  as 
appropriate,  would  be  used  for  selection 
of  the  sampling  sites,  and  the  gas 
volumetric  flow  rate  would  be 
determined  using  Methods  2,  2A,  2C,  or 
2D  of  40  CFR  part  60,  appendix  A,  as 
appropriate.  Method  25  or  25A  of  40 


CFR  part  60,  appendix  A,  would  then  be 
used  to  measure  either  the  organic 
concentration  or  the  total  organic  HAP 
concentration  before  and  after  the 
control  device.  Alternatively,  any  other 
test  method  or  data  that  has  been 
validated  according  to  the  applicable 
procedures  in  Method  301  of  40  CFR 
part  63,  appendix  A,  may  be  used. 

Owners  or  operators  complying  with, 
the  standard  on  the  basis  of  average 
HAP  content  of  materials  applied  on  the 
press  would  be  required  to  determine 
the  HAP  content  of  each  material 
appUed.  The  EPA  is  proposing  that  the 
organic  HAP  content  level  be 
determined  by  proposed  EPA  Method 
311.  This  method  was  proposed  (see 
Solicitation  of  Comments)  as  part  of  the 
NESHAP  for  Wood  Furniture 
Manufacturing  Operations  on  December 
6, 1994  (59  FR  62652). 

2.  Monitoring  Requirements 

In  accordance  with  paragraph  (a)(3)  of 
section  114  of  the  Act,  monitoring  of 
stationary  sources  is  required  to 
determine  the  compliance  status  of  the 
sources,  and  whether  compliance  is 
continuous  or  intermittent.  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  from  each  applicable 
emission  limitations  or  standard  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency,  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 
The  monitoring  in  this  regulation 
satisfies  the  requirements  of  enhanced 
monitoring. 

For  affected  sources  complying  with 
the  proposed  standards  through  the  use 
of  control  devices,  initial  compliance  is 
determined  through  the  initial 
compliance  test,  and  ongoing 
compliance  through  continuous 
monitoring.  The  H'A  has  proposed  the 
parameters  to  be  monitored  for  certain 
types  of  control  devices  now  used  in  the 
industry.  The  values  of  these  parameters 
that  correspond  to  compliance  with  the 
proposed  standards  are  set  by  the  owner 
or  operator  during  the  initial 
compliance  test.  If  future  monitoring 
indicates  that  control  equipment  is 
operating  outside  of  the  range  of  values 
established  during  the  initial 
performance  test,  then  the  owner  or 
operator  is  out  of  compliance  wdth  the 
proposed  standards,  except  as  specified 
for  malfunctions  in  40  CFR  63.6(e)(3). 

Owners  or  operators  using 
incinerators,  and  owners  or  operators 
using  solvent  recovery  systems  and 
demonstrating  compliance  with 
continuous  emissions  monitoring  must 
identify  the  operating  parameter  to  be 
monitored  to  ensure  that  the  capture 
efficiency  measured  during  the  initial 
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compliance  test  is  maintained,  and 
conduct  monitoring  of  this  parameter  in 
accordance  with  the  plan  submitted 
with  the  compliance  status  report.  If 
future  monitoring  indicates  that  capture 
system  is  operating  outside  of  the  range 
of  values  established  during  the  initial 
performance  test,  then  the  owner  or 
operator  is  out  of  compliance  with  the 
proposed  standards,  except  as  specified 
for  malfunctions  in  40  CFR  63.6(e)(3). 

a.  Publication  Rotogravure  Sources 
Using  Solvent  Recovery  Systems. 
Publication  rotogravure  facilities 
operating  solvent  recovery  systems 
would  be  required  to  demonstrate 
continuing  compliance  by  conducting  a 
hquid-Uquid  mass  balance  each  and 
every  month. 

b.  Other  Sources  Complying  by  Means 
of  a  Control  Device.  Product  and 
packaging  rotogravure  and  wide-web 
flexographic  sources  complying  by 
means  of  a  solvent  recovery  system 
would  be  required  to  demonstrate 
continuing  compliance  either  through 
the  use  of  continuous  emission  monitors 
or  by  conducting  a  liquid-liquid  mass 
balance  each  and  every  month. 

Sources  complying  through  the  use  of 
a  thermal  incinerator  would  be  required 
to  install,  calibrate,  operate  and 
maintain  a  temperature  monitoring 
device  equipi>ed  with  a  continuous 
recorder  to  monitor  the  temperature  in 
the  combustion  chamber  downstream  of 
the  combustion  zone.  Sources 
complying  through  the  use  of  a  catalytic* 
incinerator  would  be  required  to  install, 
calibrate,  operate  and  maintain  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  to 
monitor  the  temperatiu^s  at  the  inlet  to 
the  catalyst  bed  and  the  outlet  from  the 
catalyst  bed. 

The  rationale  for  selecting  the  control 
device  parameters  for  thermal  and 
catalytic  incinerators  in  this  proposed     . 
rule  is  long  standing,  and  for  more  J 

information  see  the  proposal  notice  for 
the  S(X:MI  reactor  processes  NSPS  (55 
FR  26966  through  26969,  June  29,  1990). 
The  EPA  is,  therefore,  simply  proposing 
to  adopt  the  same  monitoring 
parameters  as  have  been  required  for 
previous  standards. 

H.  Selection  of  Recordkeeping  and 
Reporting  Requirements 


1.  Recordkeeping 

In  addition  to  the  specific 
recordkeeping  requirements  described 
below  for  each  affected  source,  the 
proposed  rule  adopts  the  provisions 
specified  in  §63.10  (a),  (b),  (c)(1),  (c)(5- 
8),  (c)(10-15),  (d)(l-2),  (d)(4-5),  and  (f). 
These  were  the  only  paragraphs  from 


§  63.10  that  were  considered  to  be 
applicable  to  the  proposed  rule. 

bach  owner  or  operator  would  be 
required  to  maintain  records  of  each 
applicability  determination  as  described 
above  in  section  II.  A.,  each  continuous 
monitoring  system  operated  as 
described  above  in  section  V.  G.,  and 
each  liquid-liquid  mass  balance  as 
described  above  in  section  V. 

G.  These  Records  Would  Be  Maintained 
in  Accordance  With  the  Requirements 
of  §  63.10(b) 

As  called  for  by  the  General 
Provisions,  each  owner  or  operator  of  an 
affected  source  would  be  required  to 
develop  a  start-up,  shut-down,  and 
malfunction  plan,  and  keep  it  on  record 
to  be  made  available  for  inspection, 
upon  request,  by  the  Administrator  for 
the  life  of  the  affected  source  or  imtil 
the  affected  source  is  no  longer  subject 
to  the  provisions  of  the  proposed  rule. 

If  an  owner  or  operator  of  a  product 
or  packaging  rotogravure  or  wide-web 
flexographic  source  elects  to  comply  on 
the  basis  of  use  of  low  HAP  materials, 
or  on  the  basis  on  HAP  emission 
limitation,  the  EPA  is  proposing  that 
records  of  the  monthly  mass-weighted 
average  organic  HAP  content  for  all 
inks,  coatings,  primers,  adhesives, 
solvents  and  other  materials  applied  on 
the  press  be  kept  as  well  as  all  of  the 
data  and  calculations  used  to  calculate 
these  values.  This  would  include  the 
mass  and  organic  HAP  content  as 
applied  of  each  material.  This  level  of 
information  is  required  for  an  inspector 
to  determine  whether  the  facility  was  in 
compliance  and  whether  the  proper  data 
and  calculations  were  being  used. 

If  a  thermal  or  catalytic  incinerator  is 
used,  each  owner  or  operator  would  be 
required  to  keep  a  record  of  the  control 
device  operating  parameters  being 
monitored.  Since  for  some  control 
devices  comphance  with  the  proposed 
standards  is  dependent  on  the  control 
device  being  operated  properly,  these 
records  are  necessary  to  determine 
compliance.  Specifically,  a  source 
would  be  out  of  compliance  if  the 
recorded  parameters  were  out  of  range. 
Thus,  the  EPA  is  requiring  these  records 
for  compliance  determinations. 

2.  Reporting  Requirements 

In  addition  to  the  specific  reporting 
requirements  described  below  for  each 
affected  source,  the  proposed  rule 
adopts  the  provisions  specified  in 
§  63.9(a)  through  §  63.9(e)  and  §  63.9(g) 
through  §  63.9(j)  and  §  63.10  (a),  (b),  (d), 
and(f). 

The  proposed  rule  would  require  an 
owner  or  operator  to  submit  the 
following  five  types  of  reports: 


(1)  Initial  notification, 

(2)  notification  of  performance  tests 
and  continuous  emission  monitor 
evaluation  periods, 

(3)  notification  of  compliance  status. 

(4)  periodic  reports,  and 

(5)  other  reports. 

The  purpose  and  contents  of  each  of 
these  reports  are  described  in  this 
section.  The  wording  of  the  proposed 
rule  requires  all  reports  to  be  submitted 
to  the  "Administrator."  The  term 
Administrator  refers  either  to  the 
Administrator  of  the  EPA,  an  EPA 
regional  office,  a  state  agency,  or 
another  authority  that  has  been 
delegated  the  authority  to  implement 
this  rule.  In  most  cases,  reports  will  be 
sent  to  state  agencies.  Addresses  are 
provided  in  the  General  Provisions  of  40 
CFR  part  63,  subpart  A. 

Records  of  reported  information  and 
other  information  necessary  to 
document  compUance  with  the 
regulation  are  required  to  be  kept  for  5 
years.  As  required  under  the  General 
Provisions,  the  two  most  recent  years 
must  be  kept  on-site;  the  other  three 
years  may  be  kept  off-site.  Records 
pertaining  to  the  design  and  operation 
of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 

a.  Initial  Notification.  The  proposed 
standards  would  require  owners  or 
operators  who  are  subject  to  this  subpart 
to  submit  an  initial  notification.  As 
outlined  in  the  General  Provisions 
under  §  63.9,  this  report  serves  two 
basic  purposes:  (1)  Notifies  the  EPA  that 
an  existing  facility  is  subject  to  the 
proposed  standards  and  (2)  notifies  the 
EPA  of  the  construction  of  a  new 
facility.  A  respondent  must  also  report 
any  facility  modifications  as  defined  in 
§  63.5.  This  report  will  include  the  mass 
of  HAP  used  at  the  facility  during  the 
previous  twelve  months,  as  well  as  the 
mass  of  HAP  expected  to  be  used  at  the 
faciUty  during  the  next  twelve  months. 

This  report  will  establish  an  early 
dialogue  between  the  source  and  the 
regulatory  agency,  allowing  both  to  plan 
for  compliance  activities.  The  notice  is 
due  no  later  than  120  days  after  the 
effective  date  of  the  proposed  standards. 
Under  the  proposed  rule,  the  initial 
noUfication  is  not  required  from  any 
source  that  has  submitted  a  permit 
application  under  title  V  of  the  Act, 
provided  that  the  permit  application  has 
been  submitted  by  the  same  due  dates 
as  for  the  initial  notification  and  that  the 
state  to  which  the  permit  application 
has  been  submitted  has  a  permit 
program  in  place  and  has  received 
delegation  of  authority  fi-om  the  EPA. 

b.  Notification  of  Performance  Tests 
and  Continuous  Emission  Monitor 


Evaluation  Periods.  As  adopted  through 
the  General  Provisions,  §  63.7  and 
§  63.9(g),  owners  or  operators  would  be 
required  to  notify  the  Administrator  in 
advance  of  conducting  performance 
tests  of  control  devices  and  evaluating 
continuous  emissions  monitors. 

c.  Notification  of  Compliance  Status. 
As  adopted  through  the  General 
Provisions,  owners  or  operators  who  are 
subject  to  this  subpart  would  be 
required  to  submit  a  notification  of 
compliance  status.  This  report  contains 
the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests,  and  average  organic 
HAP  contents,  as  well  as  the  methods 
that  will  be  used  for  determining 
continuing  compliance  as  outlined 
under  §  63.9.  Another  type  of 
information  to  be  included  in  the 
notification  of  compliance  status  is  the 
specific  range  of  each  monitored 
parameter  for  each  affected  source,  the 
rationale  for  why  this  range  indicates 
compliance  with  the  emission  standard, 
and  whether  each  source  has  operated 
vdthin  its  designated  operating 
parameters.  The  report  would  be  due 
within  60  days  after  the  final 
compliance  date  as  specified  in  the 
General  Provisions. 

d.  Periodic  Reports.  The  EPA  is 
proposing  to  adopt  a  standard  basis  for 
submitting  periodic  reports  for  each  of 
the  operations  for  which  standards  are 
being  proposed.  Semiannual  reports 
would  be  required  whenever  an 
operation  was  found  to  be  in  non- 
compliance or  whenever  a  monitored 
parameter  exceeded  its  value.  For 
example,  for  a  publication  rotograviue 
source,  a  semiannual  report  would  be 
triggered  for  any  monthly  period 
covered  by  the  semiannual  report  in 
which  the  overall  efficiency  of  the 
solvent  recovery  system  failed  to  meet 
the  standard. 

Semiannual  reports  would  also  be 
required  whenever  a  change  occurred  at 
a  faciUty  that  might  affect  a  source's 
compliance  status  or  that  introduces  a 
new  element  to  the  operation  that  was 
required  to  be  reported  in  the 
notification  of  compliance  status.  For 
example,  conversion  of  a  press  requiring 
a  control  device  to  operate  with  low- 
HAP  materials  would  require  monthly 
averaging  of  materials  applied  to 
maintain  compliance.  This  change  in 
compliance  status  would  trigger  a 
semiaimual  report.  For  operations  that 
did  not  experience  any  exceedances  or 
changes,  the  EPA  is  proposing  that 
annual  reports  be  submitted  to  this 
effect. 

The  EPA  is  proposing  to  adopt  the 
above  schedule  of  reporting  because  it 


provides  a  fair  balance  between  the 
need  to  know  certain  information  in  a 
timely  fashion  and  reduces  the  burden 
to  industry  and  provides  consistency 
within  this  regulation.  The  following 
paragraphs  discuss  in  more  detail  the 
specific  types  of  information  to  be 
included  in  these  various  periodic 
reports.  The  information  being 
requested  is  that  which  the  EPA 
believes  is  necessary  in  the  enforcement 
of  the  proposed  rule. 

(1)  Sources  Operating  Solvent 
Recovery  Systems.  A  semiannual  report 
would  be  required  whenever  a  monthly 
liquid-liquid  mass  balance  failed  to 
meet  the  standard.  Owners  or  operators 
choosing  to  demonstrate  compliance 
using  CEM  would  be  required  to  submit 
a  semiannual  report  for  any  semiannual 
period  in  which  the  calculated  average 
efficiency,  including  capture  efficiency 
and  control  device  efficiency  failed  to 
meet  the  standard  during  any  three  hou^ 
period. 

(2)  Sources  Operating  Thermal  and 
Catalytic  Incinerators.  A  semiannual 
report  would  be  required  for  any 
semiannual  period  when  a  monitored 
temperature  parameter,  averaged  over  a 
three  hour  period,  falls  outside  its 
appropriate  range  during  any  three  hour 
period.  A  semiannual  report  would  be 
required  for  any  semiannual  period 
when  a  monitored  site-specific  capture 
system  parameter,  averaged  over  a  three 
hour  period,  falls  outside  its  appropriate 
range  during  any  three  hour  period. 

(3)  Package  and  Product  Rotogravure 
and  Flexographic  Sources  Complying  by 
Means  of  Low-HAP  Materials.  A 
semiannual  report  would  be  required  for 
any  semiaimual  period  in  which  the 
materials  applied,  when  averaged  over  a 
monthly  period,  exceed  the  standard  for 
organic  HAP  content  based  on  solids 
apphed  or  on  materials  applied  during 
any  month. 

e.  Other  Reports.  The  only  "other 
reports"  in  the  proposed  rule  are  those 
that  are  required  imder  the  General 
Provisions,  subpart  A  of  40  CFR  part  63. 
Of  particular  note  is  the  report  required 
in  response  to  periods  of  startup, 
shutdown,  and  malfunction.  When  the- 
procediues  used  during  such  periods 
are  completely  consistent  with  the  plan,« 
a  report  stating  such  is  to  be  delivered 
or  postmarked  by  the  thirtieth  {30th) 
day  following  the  end  of  each  calendar 
half.  If  the  procedures  are  not 
completely  consistent  with  the  plan,  ah 
owner  or  operator  is  to  report  the 
actions  taken  within  2  working  days 
after  commencing  actions  inconsistent 
with  the  plan,  followed  by  a  letter 
within  7  working  days  after  the  end  of 
the  event. 


/.  Selection  of  Compliance  Deadline 

The  proposed  standards  would 
require  the  owner  or  operator  of  an 
existing  rotogravure  or  wide-web 
flexographic  printing  operation  to 
comply  with  these  standards  within 
three  years  after  they  are  promulgated  in 
the  Federal  Register.  Section  63.7(a)(2) 
of  the  General  Provisions  then  allows  a 
source  180  days  after  the  compliance 
date  to  demonstrate  compliance  through 
an  initial  performance  test.  A  shorter 
comphance  time  was  not  selected 
because  the  proposed  timeframe  is 
necessary  for  those  sources  that  will  be 
required  to  install  new  capture  and/or 
control  devices  to  purchase  and  install 
the  equipment.  The  proposed  timeframe 
will  also  provide  the  greatest 
opportunity  for  developing  and 
adopting  low  HAP  content  materials. 
Adininistrative  procedures  are 
established  in  §  63.6(i)  to  implement 
compliance  extensions  for  existing 
sources  that  are  unable  to  install 
controls  by  the  required  compliance 
dates. 

Owners  or  operators  of  new  sources 
that  commence  construction  after  the 
standards  are  proposed  but  before  the 
standards  are  promulgated  will  have  to 
comply  immediately  upon  startup, 
unless  the  promulgated  regulation  is 
more  strict  than  the  proposed 
regulation.  In  accordance  with  Section 
112(i)(2)  of  the  Act,  if  the  promulgated 
standards  are  more  stringent  than  the 
proposed  standards,  the  compliance 
date  for  construction  after  proposal  but 
before  promulgation  will  be  3  years  after 
the  promulgation  date,  provided  the 
owner  or  operator  complies  with  the 
standards  as  proposed  until  the 
compliance  date.  The  owner  or  operator 
would  then  be  required  to  conduct  a 
performance  test  within  120  days  after 
the  comphance  date.  All  other  new 
sources  will  have  to  comply  with  the 
proposed  standards  immediately  upon 
startup. 

/.  Operating  Permit  Program 

Under  40  CFR  part  70,  all  major 
sources  of  HAP  will  be  required  to 
obtain  an  operating  permit.  Emission 
limits,  monitoring,  and  reporting  and 
recordkeeping  requirements  are 
typically  scattered  among  numerous 
provisions  of  State  implementation 
plans  (SIP's)  or  Federal  regulations.  As 
discussed  in  the  rule  for  the  operating 
permit  program,  this  new  permit 
program  would  include  in  a  single 
document  all  of  the  requirements  that 
pertain  to  a  single  source.  Once  a  state's 
permit  program  has  been  approved, 
each  printing  and  publishing  facility 
that  is  a  major  source  within  that  state 
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must  apply  for  and  obtain  an  operating 
permit.  If  the  state  wherein  the  printing 
and  publishing  facility  is  located  does 
not  have  an  approved  permitting 
program,  the  owner  or  operator  of  a 
printing  and  publishing  facility  must 
submit  a  part  71  permit  application  if 
requested  under  40  CFR  part  71. 

K.  Pollution  Prevention  Considerations 

The  Pollution  Prevention  Act  of  1990 
establishes  the  following  management 
hierarchy  as  national  policy: 

1.  Pollution  should  oe  prevented  or 
reduced  at  the  source  whenever  feasible; 

2.  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  whenever 
feasible; 

3.  Pr'llution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  whenever 
feasible;  and 

4.  Disposal  or  other  release  into  the 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

The  Pollution  Prevention  Act 
considers  "source  reduction"  a 
fundamental  aspect  of  pollution 
prevention.  Source  reduction  is  any 
practice  that  reduces  the  amount  of  any 
hazardous  substance  entering  the  waste 
stream  or  otherwise  released  into  the 
environment  prior  to  recycling,  energy 
recovery,  treatment,  or  disposal. 
Practices  such  as  recycling,  energy 
recovery,  treatment,  and  disposal  are 
not  considered  pollution  prevention 
measures  under  the  Pollution 
Prevention  Act. 

The  proposed  rule  provides  strong 
incentives  for  pollution  prevention. 
Within  the  publication  rotograviu-e 
segment,  substitution  of  non-HAP 
materials  for  organic  HAP  is  encouraged 
by  allowing  sources  to  claim  credit  for 
recovery  of  100  percent  of  non-HAP 
volatile  matter  (including  water]  used  in 
the  calculation  of  equivalent  overall 
organic  HAP  control  efficiency. 

Within  the  product  and  package 
rotogravure  and  wide-web  flexographic 
segments,  use  of  non-HAP  materials  is 
encouraged  by  expressing  the  overall 
organic  HAP  limitation  in  terms  of  kg  of 
organic  HAP  emitted  per  kg  of  solids 
applied.  Use  of  low  HAP  materials 
decreases  the  required  overall  control 
efficiency.  If  materials  averaging  less 
than  0.20  kg  organic  HAP  per  kg  solids 
applied  are  used,  no  control  device  is 
required.  This  provision  makes  the  use 
of  waterbome  materials  without  control 
devices  feasible  for  most  applications. 

L.  Solicitation  of  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 


any  aspect  of  the  proposed  standards, 
and  on  any  statement  in  the  preamble  or 
the  referenced  supporting  documents.  In 
particular,  the  Administrator  solicits 
comments  on  (1)  The  suitability  of  EPA 
Method  311  for  determination  of  HAP  in 
ink  and  other  printing  materials;  (2)  the 
mechanism  by  which  owners  or 
operators  may  accept  case-by-case 
operating  restrictions  that  would  ensure 
that  the  potential  to  emit  of  their  facility 
does  not  exceed  the  major  source 
threshold;  and  (3)  the  effect  of  this 
regulation  on  effluent  from  industrial 
laundries. 

The  EPA  Method  311  was  proposed  as 
part  of  the  NESHAP  for  Wood  Furniture 
Manufacturing  Operations  on  December 
6,  1994  (59  PR  62652).  The  comment 
period  for  the  Wood  Furniture  NESHAP 
and  Method  311  was  scheduled  to  close 
on  February  21, 1995.  On  February  22, 
1995  (60  FR  35),  the  comment  period  for 
the  proposed  Wood  Fumitvire  NESHAP 
was  extended  to  March  23, 1995  and  the 
comment  period  for  the  proposed 
Method  311  was  extended  to  April  24, 
1995.  Persons  who  submit  comments  on 
the  suitability  of  Method  311  for 
determination  of  HAP  in  ink  and  other 
printing  materials  in  response  to  the 
proposed  Printing  and  Publishing 
Industry  NESHAP  should  consider  also 
submitting  comments  in  response  to  the 
proposed  Method  311.  For  information 
on  the  address  and  docket  number  for 
submitting  comments  on  the  proposed 
Method  311,  see  the  February  22, 1995 
Federal  Register  notice. 

The  proposed  standards  were 
developed  on  the  basis  of  information 
available.  The  Administrator  is 
specifically  requesting  factual 
information  that  may  support  either  the 
approach  taken  in  the  proposed 
standards  or  an  alternate  approach.  To 
receive  proper  consideration, 
documentation  or  data  should  be 
provided. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
kmake  an  oral  presentation  on  the 
proposed  standards  for  printing  and 
publishing  should  contact  the  EPA  at 
the  address  given  in  the  ADDRESSES 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  and  Radiation 
Docket  address  given  in  the 


ADDRESSES  section  of  this  preamble, 
and  should  refer  to  Docket  No.  A-92- 
42. 

A  verbatim  transcript  of  the  hearing 
and  any  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  EPA's  Air  and  Radiation  Docket  in 
Washington,  D.C.  (see  ADDRESSES 
section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (section  307(d)(7)(A)  of  the 
Act). 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  cf  the  Executive 
Order,  0MB  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 


D.  Enhancing  the  Intergovernmental 
Partnership  under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875  we  have  involved  state,  local,  and 
tribal  governments  in  the  development 
of  this  rule.  State  and  local  air  pollution 
control  associations  participated  in 
work  group  meetings  and  made 
comments  which  were  incorporated  in 
the  proposed  rule. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  the  EPA  (ICR  No. 
1739.01)  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  Information  Policy 
Branch,  EPA,  401  M  Street  SW.,  (2136), 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  251  hours  per  respondent  for 
the  first  year  after  the  date  of 
promulgation  of  the  rule,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Enviromnental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Management 
and  Budget,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for  the 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (or 
RFA,  Public  Law  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
flexibility  analysis  must  be  prepared  if 
a  proposed  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
determine  whether  a  final  RFA  is 
required,  a  screening  analysis,  otherwise 
known  as  an  initial  RFA,  is  necessary. 

Regulatory  impacts  are  considered 
significant  if: 

(1)  Aimual  compliance  costs  increase 
total  costs  of  production  by  more  than 
5  percent,  or 


(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
higher  for  small  entities,  or 

(3)  Capital  cost  of  compUance 
represent  a  significant  portion  of  capital 
available  to  small  entities,  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

A  "substantial  number"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  affected  industry. 

In  addition  to  the  requirement  above, 
the  Agency  requires  a  final  RFA  if  any 
small  business  impacts  are  attributed  to 
a  regulatory  action  for  any  action 
initiated  after  April  1992.  In  this  case, 
the  regulatory  action  began  before  April 
1992,  so  the  former  RFA  requirements 
are  pertinent. 

Consistent  with  Small  Business 
Administration  (SBA)  size  standards,  a 
firm  is  classified  as  a  small  entity  if  it 
has  less  than  500  employees  for  most  of 
the  affected  industries  at  the  4-digit  SIC 
code  level,  750  for  3  affected  industries 
at  that  level  (2656 — sanitary  food 
containers,  2657 — folding  paperboard 
boxes,  and  3221 — glass  containers),  and 
1,000  for  1  affected  industry  (3411— 
metal  cans):  and  is  unaffiliated  with  a 
larger  entity. 

Using  the  information  above,  none  of 
the  firms  in  the  publication  gravure 
sector  are  small.  For  the  packaging  and 
product  gravure  sector,  29  out  of  60 
firms,  or  48.3  percent  are  classified  as 
small.  For  the  flexographic  sector, 
virtually  all  of  the  affected  firms  are 
small. 

Data  were  available  to  examine  all 
four  of  the  criteria. 

For  the  first  criterion,  the  maximiun 
increase  in  the  total  cost  of  production 
from  compliance  with  the  standard  is, 
on  average,  1.4  percent  for  affected 
small  entities.  This  is  not  a  significant 
increase.  For  the  second,  annual 
compliance  costs  as  a  percentage  of 
sales  were  calculated  to  be  9  percent 
higher  for  small  entities,  and  this  is  not 
significant.  For  the  third  criterion,  the 
increase  in  costs  fi-om  compliance  as  a 
percentage  of  assets  and  as  a  percentage 
of  equity  was  negligible  (less  than  1 
percent).  For  the  fourth  and  final 
criterion,  no  small  firms  are  at  risk  of 
closure  due  to  the  standard. 

In  conclusion,  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  the  certification  is  that  the 
economic  impacts  for  small  entities  do 
not  meet  or  exceed  the  criteria  in  the 
Guidelines  to  the  Regulatory  Flexibility 


Act  of  1980,  as  shovim  above.  Further 
information  on  the  initial  RFA  is 
available  in  the  background  information 
document. 

G.  Clean  Air  Act  Section  117 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  welcomes  comment  on 
all  aspects  of  the  proposed  regulation, 
including  health,  economic, 
technological,  or  other  aspects. 

H.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(0(2)  of  the  Act,  this  regulation 
will  be  reviewed  writhin  8  years  from  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

VII.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112, 114. 116,  and  301  of  the  Clean  Air 
Act,  as  amended;  42  U.S.C,  7401,  7412, 
7414.  7416,  and  7601. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements.  Standard 
for  printing  and  publishing  industry. 

Dated;  March  1. 1995. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  95-5983  Filed  3-13-95;  8:45  am) 
BILUNQ  CODE  aS60-6ft-P 


40  CFR  Part  70 

[AD-FRL-5172-S] 

Clean  Air  Act  Proposed  Full/Interim 
Approval  of  Title  V  Operating  Permits 
Program;  Clark  County  Health  District, 
Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  Nevada's  Clark 
County  Health  District.  Alternatively, 
EPA  proposes  to  grant  full  approval  if 
specified  changes  are  made.  Clark 
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County's  Operating  Permit  Program  was 
submitted  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  States  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  13, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Ed  Pike  at  the  Region  IX 
address  below.  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  US  EPA, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike  (telephone  415/744-1248),  Mail 
Code  A-5-2,  US  EPA,  Region  IX,  Air  & 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  that  define 
the  minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  State 
operating  permits  programs  (see  57  FR 
32250  (July  21,  1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  Part  70.  Title  V 
requires  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval. 

Where  a  program  substantially,  but 
not  fully,  meets  the  requirements  of  Part 
70.  EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
If  EPA  has  not  fully  approved  a  program 
by  two  years  after  the  November  15, 
1993  date,  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  Federal  program. 


II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  in  this  notice  focuses  on 
the  specific  elements  of  Clark  Coimty's 
title  V  program  that  must  be  corrected 
to  meet  the  minimum  requirements  of 
40  CFR  part  70.  The  full  program 
submittal,  the  Technical  Support 
Dociunent.  and  other  relevant  materials 
are  available  for  inspection  as  part  of  the 
public  docket.  The  docket  may  be 
viewed  during  regular  business  hours  at 
the  address  listed  above. 

1.  Support  Materials 

The  Clark  County  Health  District 
("District"),  which  is  delegated 
authority  to  implement  part  70  under 
state  law  (Nevada  Revised  Statues 
"NRS"  section  445.546).  submitted  an 
administratively  complete  part  70 
permitting  program  on  January  20. 1994 
with  a  letter  requesting  EPA's  approval. 
The  submittal  contained  regulations 
adopted  by  the  District  Board  of  Health 
on  November  18, 1993.  The  District 
Counsel  concurrently  submitted  an 
opinion  that  the  Health  District  has 
sufficient  authority  to  implement  the 
program.  The  District  adopted  several 
rule  modifications  on  May  26, 1994  and 
submitted  these  modifications  on  July 
18.  1994. 

The  submittal  contains  a  description 
of  how  the  District  will  implement  the 
program  consistent  with  the  Clean  Air 
Act  Amendments  of  1990  (42  U.S.C. 
7401-7671q)  and  40  CFR  part  70.  The 
submittal  also  includes  sample  permits, 
permit  applications,  and  reporting 
forms.  EPA  intends  to  develop  an 
implementation  agreement  with  the 
District  by  the  time  EPA  takes  final 
action  on  the  program. 

2.  Title  V  Regulations  and  Program 
Implementation 

The  District  adopted  section  nineteen 
and  revised  section  zero  of  the  Air 
Pollution  Control  Regulations  to  meet 
the  requirements  of  part  70.  The  District 
also  relies  on  sections  two,  four,  five, 
six,  seven,  eight,  nine,  ten,  and  eighteen 
of  its  Air  Pollution  Control  Regulations 
("APCR")  to  implement  the  permitting 
program  consistent  with  part  70 
requirements. 

a.  Applicability  (40  CFR  70.2  and 
70.3):  The  District  will  permit  all  major 
sources  and  all  acid  rain  sources  as 
required  by  part  70.  The  District  will 
also  permit  non-major  sources  subject  to 
New  Source  Performance  Standards  or 
National  Emission  Standards  for 
Hazardous  Air  Pollutants.  (APCR 
section  19.3) 

b.  Permit  Content  (40  CFR  70.6):  Each 
part  70  permit  must  contain  emission 


limitations  and  standards  based  on  all 
applicable  emission  limitations  as  well 
as  monitoring,  recordkeeping,  and  other 
compliance  terms  sufficient  to  ensure 
compliance  with  all  applicable 
requirements.  Sources  may  request 
provisions  for  operational  flexibility. 
(APCR  sections  19.4  and  19.7) 

c.  Public  Participation  and  EPA 
oversight  (40  CFR  70.7):  The  public  will 
be  provided  notice  of  and  an 
opportunity  to  comment  on  each 
proposed  part  70  source  permit,  permit 
renewal,  and  significant  modification. 
Each  part  70  permit,  permit  renewal, 
significant  modification,  and  minor 
permit  modification  is  subject  to  EPA 
oversight  and  veto.  (APCR  section  19.5) 

d.  Variances  (40  CFR  70.11): 
Variances  may  not  be  granted  from 
either  applicable  requirements  or  part 
70  requirements.  Therefore,  the  variance 
provisions  of  the  rule  will  not  affect  the 
enforcement  authority  required  under 
part  70.  (May  26, 1994  amendment  to 
APCR  section  7) 

e.  Permit  ModificaUons  (40  CFR  70.7): 
Sources  may  apply  for  expedited  permit 
changes  for  minor  permit  modifications. 
Significant  modifications  must  undergo 
the  full  part  70  permit  issuance 
procedures.  Significant  modifications 
include  all  title  I  modifications  and  all 
changes  to  case-by-case  emissions  Umits 
such  as  New  Source  Review  limits. 
(APCR  section  19.5) 

3.  Permit  Fee  Demonstration 

Clark  Coimty  will  collect  permit  and 
emissions-based  fees  that  are  projected 
at  $289,000  ($33.16  per  ton  of  pollutant 
subject  to  the  presumptive  minimum) 
by  the  end  of  the  ramp-up  period  in 
1995  and  $387,000  in  1996.  Fees  will  be 
adjusted  annually  by  the  Consumer 
Price  Index  beginning  in  1997.  The 
District's  fees  for  the  first  four  years  of 
the  program  exceed,  in  the  aggregate, 
the  fees  presiuned  sufficient  to  fund  the 
program  (40  CFR  70.9).  Therefore,  EPA 
believes  that  the  County  will  collect 
sufficient  fees  to  implement  the  part  70 
permitting  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Title  III— The  District  has 
demonstrated  in  its  title  V  program 
submittal  broad  legal  authority  to 
incorporate  into  permits  and  enforce  all 
applicable  requirements,  including 
section  112  standards.  The  District  also 
made  a  commitment  to  implement  all 
section  112  requirements  (July  18, 1994 
program  update).  The  EPA  regards  the 
program  submittal  and  commitment  as  a 
demonstration  that  the  District  currently 
has  statutory  and  regulatory  authority  to 
carry  out  all  section  112  requirements 


required  by  part  70  and  an 
acknowledgment  by  the  District  that  it 
is  obligated  to  obtain  any  further 
regulatory  authority  needed  to  issue 
permits  that  assure  compliance  with 
section  112  applicable  requirements. 

EPA  is  interpreting  the  above  legal 
authority  and  commitment  to  mean  that 
the  District  is  able  to  carry  out  all 
section  112  activities.  For  further 
discussion,  please  refer  to  the  Technical 
Support  Document  and  the  April  13. 
1993  guidance  memorandum  titled 
"Title  V  Program  Approval  Criteria  for 
Section  112  Activities,"  signed  by  John 
Seitz,  Director  of  EPA's  Office  of  Air 
Quahty  Planning  and  Standards. 

b.  Title  rV— The  District  committed  in 
its  July  18,  1994  program  update  to 
obtain  by  January  1, 1995  the  necessary 
regulatory  authority  to  administer  an 
acid  rain  program  and  to  make 
regulatory  revisions  as  necessary  to 
accommodate  federal  revisions  and 
additions.  The  District  has  drafted,  but 
not  officially  adopted,  the  necessary 
regulations.  EPA  anticipates  that  these 
regulations  will  be  adopted  by  the  time 
EPA  takes  final  action  on  this  program. 

B.  Options  for  Approval/Disapproval 
and  Implications 

1.  Changes  Necessary  for  Full  Approval 

EPA  is  proposing  to  grant  full 
approval  under  section  502  of  the  Act  to 
the  program  if  the  changes  listed  below 
are  made.  If  the  District  has  not  adopted 
regulations  incorporating  these 
provisions  and  submitted  them  to  EPA 
as  part  of  its  operating  permit  program 
by  the  time  EPA  takes  final  rulemaking 
action,  EPA  will  grant  the  District's 
program  interim  approval  at  that  time. 
Please  refer  to  the  Technical  Support 
Document,  which  is  included  in  the 
docket,  for  additional  details. 

a.  Enforcement  Commitments.  The 
District  must  submit  documentation  and 
commitments  for  implementing  its 
enforcement  and  compliance  tracking 
program.  Part  70  requires  that  the 
District  submit  enforcement  policies, 
including  agreements  with  the  EPA,  and 
a  description  of  the  District's 
enforcement  program,  compliance 
tracking  activities,  and  inspection 
strategies.  (40  CFR  70.4(b)(4)  and  (5))  In 
addition,  failure  to  act  on  violations  of 
permits  or  other  program  requirements, 
failure  to  seek  adequate  penalties  and 
fines  and  collect  all  assessed  penalties 
and  fines,  and  failure  to  inspect  and 
monitor  activities  subject  to  regulation 
are  grounds  for  withdrawing  program 
approval.  (40  CFR  70.10(c)(iii)) 
Therefore,  the  District  must  submit  the 
descriptions  and/or  commitments 
required  under  sections  70.4(b)(4)  and 
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(5)  to  qualify  for  full  approval  and 
should  ensure  that  the  commitments 
meet  the  criteria  in  section  70.10(c)(iii). 
b.  Operational  Flexibility  Gatekeeper. 
The  District's  operational  flexibility 
gatekeeper  (APCR  section  19.4.1.8)  is 
not  explicitly  as  broad  as  the  section 
70.4(b)(12)  gatekeeper  for  section 
502(b)(10)  changes.  Part  70  prohibits 
operational  flexibility  for 
"modifications  under  any  provision  of 
title  I  of  the  Act."  In  contrast,  the 
District  prohibits  these  changes  for  any 
"New  Source  Review  modifications 
under  any  provision  of  title  I  of  the 
Act,"  which  does  not  expressly  include 
modifications  under  sections  111  and 
112.  EPA  expects  that  most  section  111 
or  112  modifications  will  be  subject  to 
the  District's  New  Source  Review 
program;  however,  in  certain  cases  the 
section  111  or  112  modification 
definition  will  be  more  inclusive  than 
the  District's  New  Source  Review  rule. 
Therefore,  revising  the  rule  to  explicitly 
prohibit  section  502(b)(10)  changes  for 
all  title  I  modifications  is  a  requirement 
for  full  approval. 

c.  Confidential  Business  Information. 
The  District  Counsel's  opinion  does  not 
document  that  the  District's  definition 
of  confidential  business  information 
("CBI"),  which  is  not  available  to  the 
pubhc,  is  as  narrow  as  EPA's.  Section 
19.3.1.3  states  that  "emissions"  may  not 
be  considered  confidential.  EPA's 
regulation  states  that  "emissions  data" 
may  not  be  considered  confidential.  (40 
CFR  2.301)  The  District  must  adopt 
EPA's  narrower  definition  of 
confidential  information.  Alternatively, 
the  District  Counsel  must  issue  a 
statement  that  the  District's  program 
does  not  contain  more  restrictions  on 
public  access  to  information  than  the 
federal  regulations. 

d.  Insignificant  Activities.  The  District 
submitted  criteria  defining  which  units 
that  are  not  subject  to  the  part  70 
permitting  program.  For  criteria 
pollutants,  the  rule  exemption  threshold 
is  based  on  potential  emissions  of  either 
one  or  two  tons  per  year.  EPA  believes 
these  criteria  pollutant  thresholds  are 
acceptable.  The  rule  also  exempts  units 
with  potential  emissions  of  200  pounds 
per  year  of  hazardous  air  pollutants 
(HAPs).  EPA  believes  that  this  threshold 
is  acceptable  except  for  very  hazardous 
substances  for  which  EPA  has 
promulgated  or  proposed  a  lower  title  I 
modification  threshold.  To  receive  full 
approval,  the  District's  exemption 
should  be  noless  stringent  than  these 
thresholds.  In  addition,  the  program 
must  require  sources  to  identify  permit 
exemptions  on  their  applications.  (40 
CFR  70.5(c)). 


e.  Applicable  Requirements  and 
National  Ambient  Air  Quality 
Standards  (NAAQS).  The  District  must 
add  NAAQS,  visibiUty,  and  increment 
requirements  for  temporary  sources  to 
the  definition  of  applicable 
requirements  (40  CFR  70.3).  Sources 
that  temporarily  operate  at  multiple 
locations,  such  as  non-metallic  minerals 
processors  or  asphalt  batch  plants,  may 
quahfy  for  temporary  source  permits. 
The  temporary  source  permits  issued  to 
these  sources  must  require  compliance 
with  applicable  requirements,  as 
defined  in  part  70.  at  each  location. 

/.  Early  reductions  permit  deadline. 
The  District  must  add  a  deadline  of  nine 
months  or  less  for  early  reductions 
permits  issued  under  section  112(i)(5)  of 
the  Act  (40  CFR  70.4(b)(ll)). 

2.  Interim  Approval 

The  program  substantially  meets  the 
requirements  of  part  70  as  required 
under  section  70.4.  The  EPA  proposes  to 
grant  interim  approval  to  the  operating 
permits  program  submitted  by  the 
District  on  January  20,  1994  and 
updated  on  July  18.  1994  if  the  changes 
listed  above  are  not  made  prior  to  the 
final  action  on  the  program.  This 
interim  approval  would  be  changed  to  a 
full  approval  if  the  County  subsequently 
makes  the  changes  necessary  for  full 
approval.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70.  and  the 
one  year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three  year  time  period  for  processing 
the  initial  permit  applications. 

3.  Sanctions  and  Federal  Program 

If  EPA  were  to  finahze  this  proposed 
interim  approval,  it  would  extend  for 
two  years  following  the  effective  date  of 
final  interim  approval,  and  could  not  be 
renewed.  During  the  interim  approval 
period,  the  District  would  be  protected 
fi-om  sanctions,  and  EPA  would  not  be 
obligated  to  promulgate,  administer  and 
enforce  a  Federal  permits  program  in 
Clark  County. 

Following  final  interim  approval,  if 
the  District  failed  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  6  months  before  expiration  of 
the  interim  approval,  EPA  would  start 
an  18-month  clock  for  mandatory 
sanctions.  If  the  District  then  failed  to 
submit  a  corrective  program  that  EPA 
found  complete  before  the  expiration  of 
that  18-month  period,  EPA  would  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which 
would  remain  in  effect  until  EPA 
determined  that  the  District  had 
corrected  the  deficiency  by  submitting  a 
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complete  corrective  program.  Moreover, 
if  the  Administrator  found  a  lack  of 
good  faith  on  the  part  of  the  District, 
both  sanctions  under  section  179(b) 
would  apply  after  the  expiration  of  the 
18-month  period  until  the 
Administrator  determined  that  the 
District  had  come  into  compliance.  In 
any  case.  if.  six  months  after  application 
of  the  first  sanction,  the  District  still  had 
not  submitted  a  corrective  program  that 
EPA  found  complete,  a  second  sanction 
would  be  required. 

If.  following  final  interim  approval. 
EPA  were  to  disapprove  the  District's 
complete  corrective  program.  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  found  a  lack  of  good 
faith  on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  would 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  the  District  had  come 
into  compUance.  In  all  cases,  if.  six 
months  after  EPA  appUed  the  first 
sanction,  the  District  had  not  submitted 
a  revised  program  that  EPA  had 
determined  corrected  the  deficiencies 
that  prompted  disapproval,  a  second 
sanction  would  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  the  District  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  District's  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15.  1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the  District  upon 
interim  approval  expiration. 

4.  Approval  of  Preconstruction  Program 
for  Section  112(g)  Case-by-Case  MACT 
Determinations 

Clark  Coimty  will  be  required  to 
implement  the  Maximum  Achievable 
Control  Technology  requirements  of 
section  112(g)  of  the  Act  as  a  component 
of  the  part  70  program.  The  EPA  is 
proposing  to  approve  the  District's 
preconstruction  permitting  program, 
found  in  section  12  of  the  District  rules, 
•  imder  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  the  effective 
date  of  112(g)  and  District  adoption  of 


a  112(g)  rule.  EPA  has  pubHshed  an 
interpretive  notice  in  the  Federal 
Register  that  interprets  section  112(g)  to 
allow  State  and  local  agencies  to  delay 
implementing  112(g)  of  the  Act  until 
EPA  promulgates  a  final  112(g)  rule. 
Alternatively,  State  and  local  agencies 
may  implement  the  requirements  of 
112(g)  prior  to  EPA  promulgation  of  the 
112(g)  rule  as  a  matter  of  State  or  local 
law.  60  FR  8333  (February  14. 1995)  The 
notice  also  states  that  EPA  is 
considering  whether  to  further  delay  the 
effective  date  of  section  112(g)  beyond 
the  date  of  promulgation  of  the  Federal 
rule  so  as  to  allow  State  and  local 
agencies  time  to  adopt  rules 
implementing  the  Federal  rule.  EPA  will 
provide  for  any  such  additional  delay  in 
the  final  section  112(g)  rulemaking. 
Unless  and  until  EPA  provides  for  such 
an  additional  postponement  of  section 
112(g),  the  District  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  District  regulations  and 
may  choose  to  implement  section  112(g) 
sooner  as  a  matter  of  local  law. 

For  this  reason,  EPA  is  proposing  to 
approve  the  District's  preconstruction 
review  program  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  District 
adoption  of  rules  specifically  designed 
to  implement  section  112(g).  However, 
since  approval  is  intended  solely  to 
confirm  that  State  and  local  agencies 
have  a  mechanism  to  implement  section 
112(g)  during  the  transition  period,  the 
approval  itself  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  there  will  be  no  transition 
period.  The  EPA  is  proposing  that 
twelve  months  will  be  adequate  for  the 
District  to  adopt  implementing 
regulations  but  solicits  comments  on 
whether  this  timeframe  will  be 
adequate. 

5.  Approval  of  Program  for  Straight 
Delegation  of  Section  112  Standards 
Under  the  Authority  of  Section  112(1)  of 
the  Act 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
General  Provisions  subpart  A  and 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  District's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 


section  112(1)(5)  and  40  CFR  63.91  of 
the  District's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  appUes  to  sources 
covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  full/interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposed  full/interim  approval. 
The  principal  purposes  of  the  docket 
are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval/disapproval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  vdll  consider 
any  comments  received  by  April  13, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401.  et  seq. 

Dated:  February  25, 1995. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  95-6267  Filed  3-13-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  95-18;  DA  95-426] 

Allocation  of  Spectrum  at  2  GHz  for 
Use  by  ttie  Mobile-Satellite  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  extension  of 
time. 


SUMMARY:  By  this  order,  the  Chief. 
Office  of  Engineering  and  Technology, 
extends  the  deadline  for  filing 
comments  in  response  to  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  on  allocation  of  spectrum  at 
2  GHz  for  use  by  the  Mobile-Satellite 
Service.  This  Order  grants  the  petition 
of  the  American  Mobile  Satellite 
Corporation  for  an  extension  of  the 
deadline  for  comments.  The  petitioner 
and  commenters  argue  that  preparations 
under  way  for  the  1995  World 
Radiocommunications  Conference  and 
meetings  being  held  among  members  of 
the  Mobile-Satellite  Service, 
broadcasting,  microwave  and  private 
radio  communities  will  produce 
information  pertinent  to  this 
proceeding,  and  request  the  extension  in 
order  to  integrate  this  information  into 
their  comments.  Although  Commission 
policy  not  to  routinely  grant  petitions 
for  extension  of  time,  we  agree  that  this 
information  will  allow  us  to  make  better 
informed  decisions,  and  that  the 
requested  extension  is  in  the  public 
interest.  We  therefore  find  good  cause 
has  been  shown  for  extension  of  the 
comment  period,  and  order  that  the 
comment  deadline  in  this  proceeding  is 
extended  form  March  9.  1995.  to  May  5, 
1995;  and  that  the  reply  comment 
deadline  is  extended  from  March  27, 
1995,  to  June  6, 1995. 
DATES:  Comments  are  due  May  5, 1995. 
Reply  comments  are  due  June  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  White,  Office  of  Engineering  and^ 
Technology,  (202)  776-1624. 
SUPPLEMENTARY  INFORMATION:  In  the 
matter  of  Amendment  of  Section  2.106 
of  the  Commission's  Rules  to  Allocate 
Spectrum  at  2  GHz  for  Use  by  the 
Mobile-Satellite  Service. 

[ET  Docket  No.  95-18  RM-7927] 

Order  Granting  Request  to  Defer 
Comment  Dates 

Adopted:  March  3, 1995. 
Released:  March  8, 19^. 

By  the  Office  of  Engineering  and 
Technology. 


1.  On  February  22,  1995,  the 
American  Mobile  Satellite  Corporation 
(AMSC)  petitioned  the  Commission  to 
extend  the  pleading  cycle  for  comments 
to  the  Notice  of  Proposed  Rule  Making 
in  the  above-captioned  proceeding,  ET 
Docket  No.  95-18,  FCC  95-39.  released 
January  31,  1995  (60  FR  11644.  March 
2.  1995).  AMSC  requests  an  extension 
for  comments  from  March  9,  1995  to 
May  5,  1995;  and  for  reply  comments 
form  March  27, 1995  to  June  6, 1995. 

2.  AMSC,  one  of  the  original 

.    petitioners  in  this  proceeding,  observes 
that  preparations  for  the  1995 
Worldwide  Radiocommunications 
Conference  (WRC-95)  are  well  under 
way,  and  that  many  of  the  entities  likely 
to  comment  in  this  proceeding  are  part 
of  the  Industry  Advisory  Committee  to 
the  WRC-95  Conference  Preparation 
Meeting  (CPM),  to  be  held  March  22- 
April  5, 1995,  in  Geneva.  The  CPM  will 
consider,  inter  alia,  technical  studies 
pertaining  to  sharing  of  the  2  GHz  band 
between  mobile-satellite  and  terrestrial 
users.i  In  supporting  comments, 
COMSAT  Corporation  (COMSAT)  states 
that  meetings  are  currently  ongoing 
between  the  mobile-satellite  community 
and  the  broadcasting  and  microwave 
communities  to  evaluate  the  possibility 
of  satellite-terrestrial  sharing  in  this 
band  and  to  consider  issues  relating  to 
a  possible  relocation  of  current 
broadcast  and  microwave  licensees  in 
the  band.  COMSAT  will  use  data 
developed  in  this  process  to  conduct 
computer  simulations  of  potential 
mutual  interference  between  Mobile- 
Satellite  Service  (MSS)  and  terrestrial 
users.2  AMSC  and  COMSAT  also  point 
out  that  the  staffs  of  many  entities  likely 
to  comment  in  this  proceeding  are 
intensely  preparing  for  WRC-95  and 
other  international  meetings,  including 
drafting  reply  comments  to  the 
Commission's  Notice  of  Inquiry  in 
preparation  for  WRC-95.  IC  Docket  No. 
94-31.  FCC  95-36.  60  FR  8994, 
February  16,  1995  3  AMSC  argues  that 
extending  the  comment  and  reply 
comment  periods  will  allow 
commenters  to  gather  more  information 
and  take  more  time  and  care  in 
preparing  complete  and  precise 
comments,  which  will  provide  us  with 
more  complete  information  upon  which 
to  base  our  decisions  in  this  proceeding. 
In  addition  to  COMSAT,  TRW  Inc.  and 
Motorola  Satellite  Communications,  Inc. 
filed  comments  in  support  of  AMSC's 


petition."  The  National  Association  of 
Broadcasters  has  stated  that  it  has  no 
objection  to  extending  the  comment 
periods.* 

3.  Celsat,  Inc.  (Celsat),  another 
petitioner  in  this  proceeding,  opposes 
AMSC's  petition  for  extension  of  time. 
Celsat  argues  that  most  of  the 
frequencies  at  issue  in  this  proceeding 
were  allocated  for  MSS  use  at  the  1992 
World  Administrative  Radio 
Conference,  and  it  is  therefore 
unnecessary  to  wait  for  WRC-95  or  its 
preparatory  meetings  to  make  this 
allocation.  Further,  adds  Celsat,  the 
WRC-95  CPM  will  primarily  involve 
technical,  regulator)-  and  procedural 
constraints  associated  with  additional 
MSS  allocations  in  the  1-3  GHz  bands, 
and  this  allocation  is  not  an  issue  at  that 
meeting.6  Celsat  also  contends  that  the 
meetings  between  the  MSS  community 
and  broadcasting  and  microwave 
licensees  are  preliminary  in  nature,  and 
provide  no  basis  for  delaying  this 
proceeding.'  Celsat  argues  that  we  have 
recognized  that  it  is  in  the  public 
interest  to  expeditiously  implement  and 
license  MSS,  and  we  should  therefore 
riot  delay  this  proceeding.^ 

4.  Although  the  Commission  does  not 
routinely  grant  extensions  of  time,^  we 
agree  with  AMSC  and  supporting 
commenters  that  the  public  interest 
would  be  better  served  if  we  permit 
additional  time  for  submitting 
comments  in  this  proceeding.  Not  only 
would  an  extension  provide  additional 
time  for  gathering  and  evaluating  data 
on  MSS-terrestrial  sharing  in  the 
proposed  allocation,  but  meetings 
between  the  MSS  community  and  the 
incumbents  of  the  candidate  band  will 
be  helpful  in  establishing  a  sharing  and 
relocation  regime  acceptable  to  all 
affected  parties.  We  find  that  comments 
informed  by  the  results  of  VVRC-95 
preparations  and  industry  consultation 
will  allow  the  Commission  to  make 
better  decisions  than  would  be  possible 
without  this  information.  The  two- 
month  delay  in  this  proceeding  is 
justified  by  the  quantity  and  quality  of 
information  we  will  have  as  a  result.  On 
balance,  we  find  that  the  public  interest 
would  best  be  served  by  granting  the 


'  See  AMSC.  Motion  for  Extension  of  Time.  ET 
Docket  No.  95-18  at  1-2  (February  22,  1995). 

^See  COMSAT.  Comments  on  Motion  for 
Extension  of  Time.  ET  Docket  No.  95-18  at  1-2 
(February  27.  1995). 

'  See  AMSC  Motion  at  2.  COMSAT  Comments  at 
2. 


*  Letter  from  N.  Leventhal.  Leventhai.  Senior  & 
Lenman  to  W.  Calon.  Federal  Communications 
Commission.  February  27,  1995:  Motorola. 
Comments  in  Support  of  Motion  for  Extension  of 
Time  (Februar>'  27. 1995). 

'  See  National  Association  of  Broadcasters  et  al.. 
No  Opposition  to  Motion  for  Extension  of  Time.  ET 
Docket  No.  95-18  (February  28.  1995). 

"See  Celsat.  Inc..  Opposition  to  Motion  for 
Extension  of  Time,  ET  Docket  No.  95-18  al  3-4 
(Februan,'  27.  1995). 

'See  W.  at  4. 

"See  Wat  4-5. 

•See  47  CFR  1.46(a). 
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extension.  Accordingly,  for  good  cause 
shown,  it  is  ordered  That  the  date  for 
filing  comments  in  this  matter  is 
extended  to  May  5, 1995.  and  the  date 
for  filing  reply  comments  is  extended  to 
June  6.  1995. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4  (i),  302 
and  303  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i),  302. 
303:  and  pursuant  to  Sections  0.31  and 
1.46  of  the  Commission's  Rules,  47  CFR 
0.31. 1.46.  For  further  information 
contact  Sean  White.  Office  of 
Engineering  and  Technology.  (202)  776- 
1624. 

Federal  Communications  Commission. 
Bruce  A.  Franca. 

Deputy  Chief,  Office  of  Engineering  and 
Technology. 

(FR  Doc.  95-6215  Filed  3-13-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highvvay  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclwt  No.  95-13,  Notica  01] 

RIN2127-AF28 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  rulemaking; 
notice  of  proposed  rulemaking  (NPRM). 

summary:  NHTSA  proposes  to  permit 
the  installation  of  a  new  item  of  motor 
vehicle  glazing.  Item  4A— Rigid  Plastic 
for  Use  in  Side  Windows  Rearward  of 
the  "C"  Pillar,  in  hatchbacks  and  station 
wagons.  This  NPRM  responds  to  a 
petition  for  rulemaking  from  General 
Motors.  In  issuing  this  proposal,  the 
agency  seeks  to  provide  greater 
flexibility  for  manufacturers  to  develop 
and  use  more  aerodynamic,  lighter 
weight  glazing  designs,  resulting  in 
lower  fuel  consumption. 
DATES:  Comments  must  be  received  on 
or  before  May  15, 1995. 
ADDRESSES:  All  comments  must  refer  to 
the  docket  number  and  notice  number 
of  this  notice  and  be  submitted, 
preferably  in  ten  copies,  to:  Docket 
Section.  Room  5109,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Docket  hours  are  from  9:30  am 
to  4  pm,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margaret  Gill,  Office  of  Vehicle  Safety 


Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  Ms. 
Gill's  telephone  number  is:  (202)  366- 
6651. 

SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  205,  Glazing 
Materials  (49  CFR  571.205),  specifies 
performance  requirements  for  the  types 
of  glazing  that  may  be  installed  in  motor 
vehicles.  It  also  specifies  the  vehicle 
locations  in  which  the  various  types  of 
glazing  may  be  installed.  The  standard 
incorporates,  by  reference.  American 
National  Standards  Institute  (ANS) 
Standard  Z26.1,  "Safety  Code  for  Safety 
Glazing  Materials  for  Glazing  Motor 
Vehicles  Operating  on  Land  Highways." 
as  amended  through  1980  (Z26).  The 
requirements  in  ANS  Z26.1  are 
specified  in  terms  of  performance  tests 
that  the  various  types  or  "items"  of 
glazing  must  pass.  There  are  20  "items" 
of  glazing  for  which  requirements  are 
ciurently  specified  in  Standard  No.  205. 

To  ensure  the  safety  performance  of 
vehicle  glazing.  Standard  No.  205 
includes  a  total  of  31  specific  tests.  Each 
item  of  glazing  is  subjected  to  a  selected 
group  of  these  tests.  It  is  the  particular 
combination  of  tests  that  dictates  the 
requisite  properties  of  a  particular  item 
of  glazing,  and  where  in  a  motor  vehicle 
the  glazing  may  be  installed. 

Rigid  plastic  materials,  such  as  those 
referenced  in  this  rulemaking,  are 
considered  to  be  Items  4  and  5  glazing. 
Since  they  are  more  susceptible  to 
abrasion  than  glass,  these  materials  are 
currently  not  permitted  to  be  installed 
in  those  areas  requisite  for  driving 
visibility.  All  windows  in  a  passenger 
car  are  considered  requisite  for  driving 
visibility.  Therefore,  Items  4  and  5 
glazing  may  not  be  used  in  those 
windows.  Instead,  they  may  be  used  for 
such  things  as  internal  partitions  and 
covers  for  openings  in  tie  car  roof.  More 
extensive  use  is  permitted  in  trucks 
(e.g.,  pickup  trucks  and  cargo  vans) 
since  they  do  not  have  designated 
seating  positions  rearward  of  the 
driver's  position.  In  those  vehicles. 
Items  4  and  5  may  be  used  in  windows 
to  the  rear  of  the  driver  if  other  means 
for  affording  visibility  are  provided. 

GM  Petition 

By  letter  dated  December  15, 1993, 
General  Motors  (GM)  petitioned  the 
agency  to  amend  Standard  No.  205  to 
relax  the  limitations  on  the  installation 
of  Items  4  and  5  rigid  plastic  glazing  so 
that  they  can  be  installed  in  the  side 
windows  of  station  wagons  and 


hatchbacks  to  the  rear  of  all  designated 
seating  positions.  GM  subsequently 
amended  its  petition,  limiting  it  to  Item 
4  glazing.  (Item  4  glazing  is  required  to 
transmit  at  least  70  percent  of  the  light 
striking  it;  Item  5  glazing  has  no  such 
requirement.)  GM  suggested  further  that 
Item  4  glazing  be  used  in  only  those 
station  wagons  and  hatchbacks  that 
provide  means  (e.g.,  exterior  passenger- 
side  mirrors)  of  affording  visibility  of 
the  highway  to  the  side  and  rear  of  the 
vehicle.  The  limitation  of  the 
installation  to  locations  rearward  of  any 
designated  seating  position  and  to 
vehicles  with  exterior  passenger  side 
rearview  mirrors  was  intended  to 
address  agency  concerns  that  led  to  the 
denial  of  an  earlier,  somewhat  similar 
petition  by  the  American  Automobile 
Manufacturers'  Association  (AAMA) 
(April  6.  1993;  58  FR  17787).  AAMA's 
petition  is  discussed  in  detail  later  in 
this  notice. 

In  support  of  its  petition,  GM  stated 
that  the  potential  benefits  of  permitting 
plastic  glazing  in  side  windows  would 
be  reduced  mass  and  greater  design 
flexibility.  GM  asserted  that  the  weight 
of  plastics  used  in  automotive  glazing  is 
about  half  that  of  tempered  glass  of  the 
same  thickness.  GM  further  asserted 
plastics,  while  retaining  good  optical 
quality,  can  be  molded  into  more 
complex  shapes  than  glass.  GM 
concluded  that  the  combined  effect  of 
the  more  aerodynamic  designs  possible 
with  plastic  glazing  and  the  reduced 
weight  will  lower  a  vehicle's  fuel 
consumption. 

GM  acknowledged  that  Tests  17, 
Abrasion  Resistance  (Plastics),  and  18, 
Abrasion  Resistance  (Safety  Glass),  of 
ANS  Z26  indicate  that  plastics  are  not 
as  abrasion  resistant  as  glass.  However, 
GM  suggested  that  concerns  about  the 
abrasion  resistance  of  plastic  glazing 
may  not  be  well  foimded,  asserting  that 
some  evidence  shows  that  Tests  1 7  and 
18  "are  not  necessarily  predictive"  of 
how  glazing  will  perform  under  actual 
use  conditions.  In  support  of  its 
assertion,  GM  attached  a  summary  of  a 
*  dy  performed  by  a  plastics  supplier 
on  a  1988  GM  Pontiac  Fiero  GT  sail 
panel.  The  sail  panel  extends  rearward 
from  a  position  between  the  rearmost 
side  window  and  the  rear  or  back 
window.  The  panel  was  made  of 
abrasion-resistant  coated  Plexiglas 
Resin.  GM  stated  that  in  the  study  the 
haze  of  a  six  year  old  sail  panel  was 
measured  and  compared  to  the  haze  of 
a  new  replacement  part.  GM  concluded 
that  after  six  years,  during  which  time 
the  Fiero  was  dri^ten  over  41,000  miles, 
"the  haze  increased  from  0.49%  to 
0.87%,  a  difference  of  only  0.38%." 
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GM  further  asserted  that  permitting 
rigid  plastic  in  side  windows  would  not 
affect  visibility  because  it  believed  that 
some  side  windows  are  not  used  for 
visibility.  GM  analogized  station  wagon 
and  hatchback  side  windows  rearward 
of  the  "C"  pillar  to  light  truck  windows 
rearward  of  the  "B"  pillar.  GM  argued 
that  light  truck  windows  rearward  of  the 
"B"  pillar  caiuiot  be  considered 
"requisite  for  operation  of  the  vehicle" 
for  the  following  reasons:  Other  means, 
typically  outside  rearview  mirrors,  are 
provided  for  affording  visibility  to  the 
side  and  rear  of  the  vehicle;  Standard 
No.  205  does  not  require  glazing  be 
provided  in  these  locations;  and  since 
light  trucks  are  often  used  to  carry 
cargo,  rear  side  windows  can  be 
obscured  by  cargo. 

GM  argued  similarly  that  station 
wagon  and  hatchback  side  windows 
rearward  of  the  "C"  pillar,  adjacent  to 
the  vehicle's  cargo  area,  provide  no 
more  than  auxiliary  visibility.  Thus,  GM 
argued  station  wagon  side  windows 
rearward  of  the  "C"  pillar  should  no 
longer  be  considered  requisite  for 
driving  visibility  if  the  driver  is 
provided  other  means,  such  as  outside 
rearview  mirrors,  of  viewing  the 
highway  to  the  side  and  rear  of  the 
vehicle. 

Comparison  of  GM  and  AAMA 
Petitions  and  Decision  to  Grant  GM 
Petition 

In  considering  whether  to  grant  GM's 
petition,  the  agency  reviewed  its  1993 
decision  to  deny  the  AAMA  petition 
mentioned  above.  In  its  petition,  the 
AAMA  requested  that  Standard  No.  205 
be  amended  to  permit  the  installation  of 
an  existing  item  of  plastic  glazing  in 
fixed  or  hinged  wdndows  rearward  of 
the  "B"  pillar.  These  windows  are  in 
areas  requisite  for  driving  visibility. 
Some  of  these  windows  were  also  next 
to  designated  seating  positions.  AAMA 
contended  that  coated  plastic  glazing 
resists  abrasion  well  enough  to  be 
permitted  in  those  locations  and 
suggested  hazing  and  weathering  tests 
that  would  have  had  the  effect  of 
requiring  that  the  rigid  plastic  glazing  be 
coated.  In  denying  AAMA's  petition, 
NHTSA  stated  that  permitting  use  of 
plastic  glazing  in  areas  requisite  for 
driving  visibility  raised  potential  safety 
problems  related  to  fracturing,  abrasion 
resistance,  strength,  and  head  contact. 
Further,  the  agency  noted  that  the 
petitioner  did  not  provide  any  data 
addressing  these  safety  concerns. 

The  agency's  review  of  the  two 
petitions  revealed  several  significant 
differences  which  are  described  below. 

Danger  of  bead  injuries  from  broken 
rigid  plastic  glazing.  In  denying  the 


AAMA  petition,  NHTSA  expressed 
concern  that  permitting  rigid  plastics 
behind  the  "B"  pillar,  (a  location  in 
which  rigid  plastics  had  never  been 
permitted  in  passenger  cars  before) 
could  result  in  occupants'  heads 
contacting  rigid  plastic  windows. 
NHTSA  noted  that  tests  indicated  that 
the  breaJting  of  rigid  plastic  windows 
could  leave  sharp,  pointed  shards  in  the 
window  frame.  These  shards  could  be 
easily  contacted  by  an  occupant's  head 
in  a  crash.  NHTSA  also  expressed 
concern  about  occupant  injury  resulting 
from  large  shards  of  rigid  plastic  glazing 
being  propelled  inward  by  vehicle 
impacts  with  trees,  poles,  or  other 
vehicles. 

In  contrast,  GM  seeks  permission  to 
use  plastic  glazing  in  locations  not 
adjacent  to  any  outboard  designated 
seating  position.  In  those  locations,  the 
plastic  glazing  is  unlikely  to  be  adjacent 
to  occupants.  Limiting  the  use  of  plastic 
glazing  in  this  manner  would 
considerably  reduce  the  chances  of 
occupant  head  injury. 

Abrasion  resistance  and  strength 
tests.  In  denying  the  AAMA  petition, 
NHTSA  expressed  concern  that  the  rigid 
plastic  glazing  sought  by  AAMA  would 
result  in  the  use  of  glazing  with  greater 
susceptibility  to  reduced  visibility  and 
that  would  be  weaker  and  thus  have 
more  dangerous  fracture  characteristics 
than  the  glazing  currently  permitted  in 
areas  requisite  for  driving  visibility.  In 
its  petition,  AAMA  requested  that  the 
exterior  side  of  rigid  plastics  be 
subjected  to  abrasion  tests  less  stringent 
than  Standard  No.  205 's  present  tests  for 
materials  permitted  in  areas  requisite  for 
driving  visibility.  AAMA  also  requested 
that  rigid  plastics  be  subjected  to 
strength  tests  less  stringent  than 
Standard  No.  205 's  present  tests  for 
materials  permitted  in  those  areas. 
NHTSA  believes  that  reasons  for 
concern  about  strength  would  be 
significantly  diminished  if  the 
suggestions  in  GM's  petition  were 
adopted  in  a  final  rule.  Although  the 
glazing  sought  by  GM  would  not  be 
subject  to  strength  tests  that  are  more 
stringent  than  the  strength  tests 
applicable  to  the  AAMA  glazing,  the 
GM  glazing  would,  as  noted  above,  be 
used  in  different  locations  than  the 
AAMA  glazing.  Unlike  the  AAMA 
glazing,  the  GM  glazing  would  not  be 
used  adjacent  to  any  seating  position. 
Thus,  the  GM  glazing  would  be  much 
less  likely  to  pose  any  risk  to  occupants 
in  the  event  that  it  is  broken  in  a  crash. 

Notice  of  Proposed  Rulemalcing 

On  March  11,  1994,  NHTSA  granted 
GM's  petition  for  rulemaking.  Pursuant 
to  the  granting  of  the  petition,  NHTSA 


issues  this  proposal.  As  explained 
below,  NHTSA  proposes  to  amend 
Standard  No.  205  by  permitting  a  new 
item  of  glazing.  Item  4A.  The  most 
salient  characteristic  of  the  glazing 
would  be  an  abrasion  resistant  outer 
coating.  Item  4A  glazing  would  be 
permitted  in  all  areas  where  Item  4 
glazing  is  permitted.  In  addition,  the 
agency  proposes  to  permit  item  4A 
glazing  to  be  installed  in  the  side 
windows,  rearward  of  the  "C"  pillar  and 
forward  of  the  "D"  pillar,  of  station 
wagons  and  hatchbacks,  if  those 
windows  are  not  laterally  adjacent  to  an 
outboard  designated  seating  position. 
NHTSA  proposes  these  changes  to 
Standard  No.  205  to  provide  greater 
flexibility  to  manufacturers  in  selecting 
and  shaping  glazing.  Use  of  the  new 
glazing  would  permit  more  aerodynamic 
and  lighter  weight  designs  and,  in  turn, 
would  enhance  fuel  economy. 

NHTSA  proposes  to  make  Item  4A 
glazing  subject  to  all  the  tests  applicable 
to  Item  4  glazing:  tests  nos.  2  (Luminous 
Transmittance);  10  (Dart  Test);  13  (Ball 
Test);  16  (Weathering);  17  Abrasion 
Resistance  (Plastics)(as  modified);  19 
Chemical  Resistance  (Nonstressed);  20 
Chemical  Resistance  (Stressed);  21 
Dimensional  Stability  (Warpage);  and  24 
Flammability. 

Since  Item  4A  glazing  is  proposed  for 
a  location  requisite  for  driving  visibility, 
the  agency  proposes  to  supplement  Test 
No.  17  Abrasion  Resistance  (Plastics). 
NHTSA  tentatively  concludes  the 
additional  requirements  regarding 
abrasion  are  necessary  because  the 
agency  does  not  concur  with  GM's 
suggestion  that  the  rearmost  side 
windows  in  station  wagons  and 
hatchback  vehicles  are  not  requisite  for 
driving  safety.  That  the  views  through 
station  wagon  or  hatchback  side 
windows  on  rare  occasions  may  be 
obscured  by  cargo  does  not  mean  that 
rearmost  side  windows  on  these 
passenger  cars  are  not  "requisite  for 
driving  visibility."  Since  the  agency  is 
proposing  a  more  stringent  abrasion  test, 
it  concluded  that  it  was  not  necessary  to 
propose  the  adoption  of  GM's 
suggestion  that  use  of  the  rigid  plastic 
glazing  be  limited  to  vehicles  that 
provide  means  (e.g.,  exterior  passenger- 
side  mirrors)  of  affording  visibility  of 
the  highway  to  the  side  and  rear  of  the 
vehicle. 

Test  17  specifies  that  after  measuring 
the  initial  or  pre-abrasion  haze  of  three 
specimens  of  plastic  glazing,  those 
specimens  are  subjected  to  an  abrader 
for  100  cycles.  The  initial  haze  is 
subtracted  from  the  amount  of  haze 
measured  after  abrasion.  The 
incremental  haze  caused  by  the  abrasion 
must  not  exceed  15  percent. 


UMI 
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NHTSA  proposes  that  the  interior  side 
of  Item  4A  glazing  be  subjected  to  Test 
17,  as  modified  in  Standard  No.  205  for 
the  interior  side  of  glass-plastic  glazing. 
As  modified  for  that  glazing,  Test  17 
does  not  regulate  incremental  haze.  For 
that  reason,  it  does  not  provide  for 
measuring  the  initial  haze  and 
subtracting  that  haze  from  the  post- 
abrasion  haze.  Instead,  modified  Test  17 
regulates  total  haze.  That  haze  must  not 
exceed  4  percent. 

As  to  the  exterior  side  of  Itein  4A 
glazing,  NHTSA  proposes  that  it  be 
subjected  to  Test  17,  as  modified  for  the 
interior  side  of  glass-plastic  glazing, 
except  that  the  haze  on  the  exterior  side 
must  not  exceed  4.0  percent  after  100 
cycles  and  must  not  exceed  10.0  percent 
after  500  cycles.  Specimens  used  for 
testing  the  exterior  side  of  the  glazing 
would  not  be  used  for  testing  the 
interior  side. 

The  agency  is  proposing  to  regulate 
total  haze  and  not  just  incremental  haze 
because  of  its  concern  that  the  initial 
haze  of  the  plastic  glazing  would  not  be 
as  low  as  it  is  for  glass.  In  the  case  of 
glass-plastic  glazing  and  the  Fiero  panel 
cited  by  GM  as  an  example  of  viable 

E)lastic  glazing,  the  initial  haze  is  very 
ow.  However,  other  plastic  glazings 
may  have  sufficiently  higher  levels  of 
initial  haze  that  the  amount  of  haze  after 
abrasion  would  be  imacceptably  high 
for  visibility  purposes. 

NHTSA  bases  the  proposed  haze 
limitation  of  4.0  percent  after  100  cycles 
for  Item  4A  on  the  final  rule  that 
estabhshed  Item  14  Glass-Plastics 
glazing,  permitted  anywhere  in  a 
hardtop  motor  vehicle  (See  48  FR 
52061,  November  16, 1983).  Glass- 
plastic  glazing  consists  of  laminated 
glass  to  which  a  layer  of  soft  plastic  is 
bonded  on  the  side  facing  the  interior  of 
the  vehicle.  In  the  final  rule,  NHTSA 
stated  its  belief  that  available  test  data 
(based  in  part  on  Economic  Commission 
for  Europe  (ECE)  Regulation  43) 
indicated  that  a  4  percent  haze 
hmitation  for  the  plastic  (interior)  side 
of  glass-plastic  glazing  is  sufficient  to 
minimize  the  loss  of  hght  transmittance 
and  to  provide  adequate  driving 
visibility.  In  the  11  year  period  since 
Item  14  glazing  was  permitted,  NHTSA 
has  received  no  reports  that  the  4 
percent  haze  limitation  level  does  not 
provide  adequate  driving  visibility 
through  the  windshield.  Thus,  based  on 
that  experience,  NHTSA  believes  that  a 
limitation  of  4  percent  haze  after  100 
cycles  would  be  appropriate  for  both  the 
interior  and  the  exterior  sides  of  Item 
4A  glazing. 

Since  the  4  percent  haze  limitation 
may  not  ensiu*  that  Item  4A  glazing  has 
the  hard,  abrasion  resistant  coating  used 


by  GM  to  achieve  good  performance  in 
its  Fiero  GT  sail  panel  example,  NHTSA 
believes  it  is  also  necessary  to  test  at 
least  the  exterior  side  of  fixed  glazing 
for  longer  term  resistance  to  abrasion. 
NHTSA  therefore  proposes  to  subject 
the  exterior  side  of  item  4A  glazing  test 
specimens  to  an  additional  400  cycles  of 
abrasion.  Based  in  part  on  information 
fi-om  the  AAMA,  NHTSA  proposes  10 
percent  as  the  maximum  permissible 
haze  after  those  additional  cycles.  This 
level  of  performance  is  thought  to  be 
indicative  of  hard  coated  products.  GM 
submitted  data  on  the  performance  of 
the  coated  glazing  in  the  Fiero,  but  did 
not  premise  its  request  regarding  plastic 
glazing  upon  the  use  of  coated  plastic 
glazing.  Instead,  it  simply  sought 
permission  to  use  vmcoated  Item  4 
glazing.  The  hard  coating  necessitated 
by  the  additional  cycles  of  abrasion 
would  ensure  that  Item  4A  glazing 
would  have  the  level  of  abrasion 
resistance  demonstrated  by  the  Fiero  GT 
sail  panel.  No  such  assurance  exists  for 
Item  4  glazing.  The  value  of  hard 
coatings  has  been  demonstrated  in 
headlamp  applications  where  plastic 
lenses  have  been  allowed  to  replace 
glass  lenses.  The  agency  believes  that 
coating  technology  should  be  equally 
suitable  for  glazing  applications.  Since 
windows  to  the  rear  of  the  C  pillar  do 
not  roll  down,  coating  only  the  exterior 
side  should  be  sufficient. 

Since  NHTSA  is  proposing  to  permit 
a  rigid  plastic  in  a  passenger  car  side 
window  for  the  first  time,  the  agency 
solicits  comments  on  the  sufficiency  of 
the  proposed  provisions  for 
supplementing  Test  17.  The  agency  also 
welcomes  any  comments  on  the 
advisability  of  permitting  rigid  plastics 
in  station  wagon  side  windows  rearward 
of  the  "C"  pillar  and  forward  of  the  "D" 
pillar. 
Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  was  not  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  If  made  final,  this  proposed 
rule  would  not  have  any  "significant" 
impact  on  passenger  car  and  motor 
vehicle  glazing  manufacturers. 
Installation  of  the  new  item  of  glazing 
would  not  be  required.  Instead, 
manufacturers  would  be  provided  with 
more  flexibility  in  motor  vehicle  glazing 
because  the  new  item  of  glazing  would 


be  permitted  in  station  wagons  and 
hatchbacks,  rearward  of  the  "C"  pillar 
and  forward  of  the  "D"  pillar.  It  is 
believed  that  use  of  this  new  item  of 
glazing  would  make  possible  reduced 
weight  and  better  aerodynamic  design  of 
vehicles  resulting  in  the  use  of  less  fuel. 
However,  the  fuel  savings  would  be 
sUght.  For  these  reasons,  NHTSA 
believes  that  this  proposal  would  not 
impose  any  additional  costs  and  would 
not  yield  any  significant  savings.  Thus, 
the  impacts  would  be  minimal  and 
would  not  warrant  preparation  of  a  full 
regulatory  evaluation. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule,  if  made  final,  would 
not  require  the  use  of  any  particular 
type  of  glazing,  but  would  provide 
manufacturers  with  more  flexibility  in 
the  choice  of  glazing  for  station  wagons 
and  hatchbacks.  Accordingly,  this 
proposal  would  not  impose  any  added 
costs  on  new  motor  vehicles. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 
The  agency  has  considered  the 

enviroiunental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Enviroiunental  PoUcy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
hiunan  environment. 

5.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  ^ot  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
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revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  §  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  Hmit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  comment 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 


envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  wrill  return  the  postcard  by 
mail. 

List  of  Sub|ects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend,  title  49  of 
the  Code  of  Federal  Regulations  at  part 
571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.205    [Amended] 

2.  Section  571.205,  would  be 
amended  by  revising  S5.1.2;  revising  the 
first  sentence  of  paragraph  (a)  of 
S5.1.2.10,  adding  S5. 1.2.11,  and  revising 
S6.1,  to  read  as  follows: 

§  571.205    Standard  No.  205,  glazing 
materials. 

*  »        »       - »        • 

S5. 1.2  In  addition  to  the  glazing 
materials  specified  in  ANS  Z26, 
materials  conforming  to  S5. 1.2.1. 
S5. 1.2.2,  S5. 1.2.3,  S5.1.2.4.  S5. 1.2.5. 
S5.1.2.6,  S5.1.2.7,  S5.1.2.8  and  S5. 1.2.11 
may  be  used  in  the  locations  of  motor 
vehicles  specified  in  those  sections. 

•  *        *        •        • 

55 . 1 . 2 . 1 0  Cleaning  instructions,  (a) 
Each  manufacturer  of  glazing  materials 
designed  to  meet  the  requirements  of 
S5.1.2.1,  S5. 1.2.2,  S5.1.2.3,  S5. 1.2.4. 
S5.1.2.5.  S5.1.2.6.  S5. 1.2.7.  S5. 1.2.8,  or 
S5.1.2.11  shall  affix  a  label,  removable 
by  hand  without  tools,  to  each  item  of 
glazing  materials.  *   *  • 
***** 

55.1.2.11  Test  Procedures  for  Item 
4 A— Rigid  Plastic  for  Use  in  Side 
Windows  Rearward  of  the  "C"  pillar,  (a) 
Glazing  materials  that  comply  with 
Tests  Nos.  2, 10,  13, 16,  17,  as  that  test 
is  modified  in  S5.1.2.9(c)  (on  the 
interior  side  only),  17,  as  that  test  is 
modified  in  paragraph  (b)  of  this  section 
(on  the  exterior  side  only),  19,  20,  21, 


and  24  of  ANS  Z26.1,  may  be  used  in 
all  areas  in  which  item  4  safety  glazing 
may  be  used.  It  may  also  be  used  in  side 
windows  located  between  the  "C" 
pillars  and  "D"  pillars  in  any  station 
wagon  and  hatchback,  unless  the  area 
between  those  pillars  is  laterally 
adjacent  to  an  outboard  designated 
seating  position. 

(b)(1)  The  specimens  are  subjected  to 
abrasion  for  100  cycles  and  then 
carefully  wiped  with  dry  lens  paper  (or 
its  equivalent).  The  Ught  scattered  by 
the  abraded  track  is  measured  in 
accordance  with  Test  17.  The  arithmetic 
mean  of  the  percentages  of  light 
scattered  by  the  three  specimens  as  a 
result  of  abrasion  shall  not  exceed  4.0 
percent  after  being  subjected  to  abrasion 
for  100  cycles. 

(2)  The  specimen  is  remounted  on  the 
specimen  holder  so  that  it  rotates 
substantially  in  a  place  and  subjected  to 
abrasion  for  an  additional  400  cycles  on 
the  same  track  already  abraded  for  100 
cycles.  Specimens  are  carefully  wiped 
after  abrasion  with  dry  lens  paper  (or  its 
equivalent).  The  light  scattered  by  the 
abraded  track  is  then  measured  as 
specified  in  Test  17.  The  arithmetic 
mean  of  the  percentages  of  light 
scattered  by  the  three  specimens  as  a 
result  of  abrasion  shall  not  exceed  10.0 
percent  after  being  subjected  to  abrasion 
for  500  cycles. 
*        •        •        •        • 

S6.1    Each  prime  glazing  material 
manufacturer,  except  as  specified 
below,  shall  mark  the  glazing  materials 
it  manufactures  in  accordance  with 
section  6  of  ANS  Z26.  The  materials 
specified  in  S5.1.2.1.  S5.1.2.2,  S5. 1.2.3, 
S5. 1.2.4.  S5.1.2.5,  S5.1.2.6.  S5.1.2.7, 
S5. 1.2.8,  and  S5.1.2.11  shall  be 
identified  by  the  marks  "AS  llC".  "AS 
12",  "AS  13",  "AS  14",  "AS  15A",  "AS 
15B",  "AS  16A",  "AS  16B",  and  "AS 
4 A",  respectively.  A  prime  glazing 
material  manufacturer  is  one  which 
fabricates,  laminates,  or  tempers  the 
glazing  material. 

Issued  on:  March  8,  1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  95-^231  Filed  3-13-95;  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Adoption  of  Recommendations 

agency:  Administrative  Ck)nference  of 

the  United  States. 

ACnOW:  Notice. 

summary:  The  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  two  recommendations  at  its 
Fifty-First  Plenary  Session.  The 
recommendations  concern  the 
appUcation  and  modification  of 
Exemption  8  of  the  Freedom  of 
Information  Act,  and  procedures 
governing  debarment  and  suspension 
from  federal  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller.  202-254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
591-596.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  594(1)).  At 
its  Fifty-First  Plenary  Session,  held 
January  19. 1995,  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States  adopted  two 
recommendations. 

Recommendation  95-1,  "Application 
and  Modification  of  Exemption  8  of  the 
Freedom  of  Information  Act,"  suggests 
some  changes  in  the  scope  of  coverage 
of  that  exemption.  Exemption  8  protects 
from  disclosure  certain  documents 
relating  to  examination  and  supervision 
of  banks  by  federal  agencies.  The 
Recommendation  proposes  that 
Exemption  8  be  retained  for 
examination  reports  of  open  banks,  and 
modified  for  examination  reports  for 


closed  banks  that  have  failed.  Operating 
and  condition  reports  should  be 
disclosed  insofar  as  they  contain  or  are 
based  on  publicly  available  information. 
The  Conference  also  makes  several 
suggestions  to  bank  regulatory  agencies 
on  their  administration  of  Exemption  8. 
Recommendation  95-2,  "Debarment 
and  Suspension  from  Federal 
Programs,"  addresses  issues  relating  to 
debarments  and  suspensions  from 
federal  procurement  and 
nonprocurement  programs.  It 
recommends  that  debarment  from 
procurement  programs  have  the  effect  of 
debeirment  from  nonprocurement 
programs,  and  vice  versa.  It 
recommends  that  independent 
factfinders  preside  over  hearings  on 
disputed  material  facts.  It  makes 
suggestions  on  improvements  in  the 
procedures  governing  debarments  and 
suspensions,  and  it  recommends  that 
Congress  refrain  from  legislating 
mandatory  debarments. 

The  full  texts  of  the  recommendation 
are  set  out  in  the  Appendix  below.  The 
recommendations  will  be  transmitted  to 
the  affected  agencies  and  to  appropriate 
committees  of  the  United  States 
Congress.  The  Administrative 
Conference  has  advisory  powers  only, 
and  the  decision  on  whether  to 
implement  the  recommendations  must 
be  made  by  the  affected  agencies  or  by 
Congress. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  In  past  years  Conference 
recommendations  and  statements  of 
continuing  interest  were  also  published 
in  full  text  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 
Budget  constraints  have  required  a 
suspension  of  this  practice  in  1994. 
However,  a  complete  listing  of  past 
recommendations  and  statements  is 
published  in  the  Code  of  Federal 
Regulations.  Copies  of  all  past 
Conference  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  may  be  obtained 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  Requests  for 
single  copies  of  such  documents  will  be 
filled  without  charge  to  the  extent  that 
supplies  on  hand  permit  (see  1  CFR 
304.2). 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 


Conference's  offices  at  Suite  500,  2120 
L  Street.  NW,  Washington.  DC. 

Dated:  March  7, 1995. 
Jeffrey  S.  Lubbere, 

Research  Director 

Appendix — Recommendations  of  the 
Administrative  ConfBrence  of  the  United 
States 

The  following  recommendations  were 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on 
Thursday,  January  19, 1995. 

Recommendation  95-1,  Application  and 
Modification  of  Exemption  8  of  The  Freedom 
of  Information  Act 

Background 

The  Freedom  of  Infonnation  Act  (FOIA),  5 
U.S.C.  §  552,  generally  mandates  public 
access  to  records  in  the  jxjssession  or  control 
of  federal  agencies,  whether  the  records  are 
generated  by  the  agency  or  obtained  by  it 
from  other  sources.  The  Act  contains  nine 
exemptions,  each  of  which  authorizes  but 
does  not  require  the  agency  to  protect  from 
disclosure  certain  types  of  information. 
Exemption  8  permits  agencies  responsible  for 
the  regulation  or  supervision  of  financial 
institutions  to  protect  from  disclosure 
matters  contained  in  or  related  to 
examination,  operating,  or  condition  reports 
prepared  by,  on  behalf  of,  or  for  the  use  of 
the  agency. 

Exemption  8  provides  an  unusual  level  of 
protection  to  banks  and  bank  regulatory 
agencies.'  Except  for  Exemption  9,  dealing 
with  geological  and  geophysical  information, 
no  other  FOIA  exemption  is  industry-  or 
agency-specific.  In  light  of  the  change  in  the 
regulatory  environment  of  financial 
institutions  since  the  passage  of  the  FOIA  in 
1966,  the  Conference  has  reviewed  whether 
this  broad  exemption  continues  to  be 
justified.  The  upheaval  faced  by  financial 
institutions  in  the  last  decade  and  the 
number  of  such  institutions  that  have  failed 
makes  availability  of  information  relating  to 
the  regulation  of  that  segment  of  the  economy 
of  particular  interest.  A  substantial  amount  of 
taxpayer  money  has  been  spent  to  alleviate 
problems  relating  to  financial  institutions. 

Exemption  8  covers  a  wide  range  of 
documents,  primarily  operating  reports, 
condition  reports,  and  examination  reports  of 
financial  institutions.  Operating  and 
condition  reports  are  largely  public  financial 
statements  submitted  by  the  bank  to  the 
agency,  although  they  also  may  include  some 
nonpublic  information.  Examination  reports 
are  the  written  statements  prepared  by  the 


agency's  examiners  evaluating  the  bank's 
operations  and  practices,  but  they  are  not 
audit  reports.  Examination  reports  include, 
among  other  things,  information  about  an 
institution's  portfolio  of  loans,  the  strength  of 
its  management,  and  areas  that  may  need 
corrective  action  to  improve  its  safety, 
soundness,  and  compliance  with  law.  While 
bank  regulatory  agencies  encourage 
examiners  to  make  their  repwrts  candid, 
careful,  and  complete,  the  repnirts  often 
include  preliminary  analysis  and 
commentary.  The  examination  rejwrt  (known 
in  some  agencies  as  the  "often"  portion)  is 
made  available  to  the  bank,  on  the  condition 
that  it  not  be  disclosed  outside  the  bank.  The 
agencies  retain  the  supporting  information 
for  the  report  (which  in  some  agencies  is 
known  as  the  "closed"  portion).  Most 
agencies  also  include  in  the  examination 
report  and  disclose  to  the  bank  what  is 
known  as  a  CAMEL  rating:  a  com)x>site 
suLmmary  in  numerical  form  of  key 
components  of  the  examination — Capital, 
Asset  quality.  Management,  Earnings,  and 
Liquidity.  There  are  also  ratings  for  each 
factor  in  the  closed  p>ortion. 

Justification  for  Scope  of  Exemption  8 

The  Administrative  Conference  has  always 
endorsed  the  FOIA  concept  of  disclosure  of 
government  records  ^  while  recognizing  the 
need  to  balance  competing  concerns.'  Thus, 
it  concludes  that,  while  the  basic  protection 
of  confidential  and  sensitive  data  relating  to 
open  banks  should  continue,  where 
documents  or  information  in  agencies' 
possession  are  already  public  or  relate  to  an 
institution  no  longer  operating,  the  public 
interest  in  disclosure  outweighs  the  potential 
harm  from  such  disclosure. 

Exemption  8's  protection  of  operating, 
condition  and  examination  reports  is 
generally  seen  as  serving  three  primary 
purposes:  (1)  It  protects  banks — including 
both  the  examined  bank  and  those  that  have 
relationships  with  it — from  substantial  harm 
that  might  be  caused  by  disclosure  of 
information  and  opinion  about  their 
condition;  (2)  It  facilitates  the  bee  exchange 
of  information  between  bank  personnel  and 
examiners  and  encourages  bank  examiners  to 
be  candid,  and  as  necessary,  immediately 
responsive,  in  their  assessments  of  a  bank's 
financial  f)osition  and  operation;  and  (3)  It 
protects  the  privacy  of  bank  customers  (e.g., 
depositors  and  borrowers). 

Bank  regulators  and  the  institutions  they 
regulate  and/or  supervise  have  generally 
asserted  the  need  to  protect  both  the  candor 
of  examination  rejxDrts  and  the 
nonadversarial  nature  of  the  relationship 
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I  The  use  of  the  term  "banlc"  herein  is  intended 
to  refer  to  all  financial  institutions  whose 
information  is  subject  to  Exemption  8.  Lilcewise.  the 
term  "bank  regulatory  agency"  refers  to  any  agency 
responsible  for  the  regulation  or  supervision  of 
flnancial  institutions. 


'See  ACUS  Recommendation  71-2.  "Principles 
and  Guidelines  for  Implementation  of  the  Freedom 
of  Information  Act."  See  also  Presidential 
Memorandum  for  Heads  of  Departments  and 
Agencies,  The  Freedom  of  Information  Act  (Oct.  4. 
1993)  (Policy  statement  on  the  use  of  the  FOIA 
encouraging  agencies  to  disclose  agency  records  in 
the  absence  of  any  clear  harm);  Attorney  General's 
Memorandum  for  Heads  of  Departments  and 
Agencies,  The  Freedom  of  Information  Act  (Oct.  4, 
1993). 

'See  ACUS  Recommendation  82-1,  "Exemption 
(b)(4)  of  the  Freedom  of  Information  Act." 
Recommendation  83-4.  "The  Use  of  the  Freedom  of 
Information  Act  for  Discovery  Purposes." 


between  examiners  and  financial  institution 
officials.  In  particular,  they  have  expressed 
concern  that  disclosure  of  sensitive  adverse 
information — especially  preliminary  data, 
information,  and  conclusions — could  reduce 
the  candor  of  the  examiners'  comments  and 
analysis,  and  inhibit  bank  officials  from 
offering  open  access  to  their  records  and  from 
being  frank  and  open  in  their  discussions 
with  the  examiners.  Examination  reports, 
they  point  out,  are  intended  to  draw  the 
attention  of  bank  management  to  actual  and 
potential  problems  as  quickly  as  possible. 

The  exemption  is  also  aimed  at  protecting 
the  stability  of  financial  institutions  by 
preventing  the  inappropriate  disclosure  of 
information  relating  to  the  soundness  of  the 
institution,  as  reflected  in  examination 
reports  and  in  operating  and  condition 
reports.  The  expressed  concern  is  to  avoid 
"runs  on  the  bank,"  as  well  as  other  adverse 
impacts — e.g.,  short-term  liquidity  problems, 
volatility  in  cost  of  funds,  reduced  access  to 
credit  or  to  depositors.  Nondisclosure  is 
further  justified  on  grounds  that  harmful 
overreact  ions  based  on  incomplete  data  are 
likely  to  outweigh  any  public  benefits. 
Financial  institutions  are  also  by  their  nature 
interrelated,  in  the  sense  that  an  adverse 
impact  on  one  may  have  broad  and  possibly 
severe  adverse  implications  for  others. 
Moreover,  the  need  for  disclosure  is 
diminished  insofar  as  the  public  already 
receives,  as  a  result  of  various  banking  and 
securities  law  requirements,  a  substantial 
amount  of  detailed,  comparable  information 
about  banks. 

Finally,  there  is  a  critical  interest  in 
protecting  the  privacy  of  those  doing 
business  with  a  financial  institution. 
Examiners  evaluate  samples  of  loans. 
Information  that  might  permit  identification 
of  the  borrowers  and  other  customers,  as  well 
as  information  about  their  financial  situation 
and  soundness,  may  appear  in  examination 
reports.  There  seems  little  doubt  that 
infonnation  that  might  identify  customers 
generally  should  be  exempt  from  disclosure.* 

Proper  Scope  of  Exemption  8 

Because  of  these  considerations,  the 
Conference  believes  that  Exemption  8's 
provisions  should  be  retained  for  "matters 
that  are  Contained  in  or  related  to 
examination  *   *   *  reports"  pertaining  to 
ojjen  banks.  The  continued  protection  of 
examination  reports  of  opten  institutions 
seems  appropriate  under  the  current 
regulatory  regime. 

Congress  should,  however,  limit  the 
exemption's  coverage  with  respect  to 
informa,tion  in  op>erating  and  condition 
reports  that  is  publicly  available.  Almost  all 
of  the  information  contained  in  operating  and 
condition  reports  (i.e.,  quarterly  statements  of 
income  and  expenses,  assets  and  liabilities) 
is  currently  in  the  public  domain.  As  a  result, 
bank  regulatory  agencies  generally  do  release 
such  information  even  though  it  may  literally 
fit  within  Exemption  8.  There  is.  therefore, 
no  reason  to  retain  this  portion  of  the 


exemption  insofar  as  it  f>ermits 
nondisclosure  of  publicly  available  data. 

The  more  difficult  question  is  whether  the 
protection  of  other  information  covered  by 
Exemption  8  continues  to  be  warranted. 
Although  the  Conference  concludes  that 
examination  reports  with  respect  to  open 
institutions  should  remain  protected,  it 
believes  that  examination  reports  (including 
all  CAMEL  ratings)  of  closed  institutions  that 
have  failed  should  not  be  exempt  from 
disclosure.  (Closed  institutions  that  did  not 
fail  would  be  treated  like  open  institutions 
for  this  purpose.') 

The  deposit  insurance  program  gives  the 
public  (and  the  taxpayers)  a  particular 
interest  in  knowing  what  caused  a  bank  to 
fail  and  whether  regulatory  oversight  was 
adequate  or  effective.*  Release  of 
examination  report  information  is  unlikely  to 
cause  any  harm  to  the  institution  itself  once 
it  is  closed;  nor  is  there  any  ongoing 
relationship  between  the  examiner  and  the 
bank  officials  that  would  be  jeopardized  by 
disclosure.  The  examiners'  concern  about 
protecting  candor  is  sharply  reduced  for 
banks  that  are  closed.'  Further,  the  disclosure 
of  such  information  pertaining  to  closed 
l>anks  would,  of  course,  continue  to  be 
subject  to  other  FOIA  exemptions.* 

Nonetheless,  to  further  ensure  that 
disclosure  will  not  cause  undue  harm,  the 
Conference  recommends  that  certain 
limitations  be  placed  on  disclosure  of 
examination  reports  of  closed  banks  that 
have  failed.  Disclosure  concerning  a  failed 
bank  that  could  reasonably  be  expected  to 
impair  the  solvency  of  an  open  bank  or 
efforts  to  sell  the  failed  institution  or  its 
assets  should  be  delayed.  Similarly, 
disclosure  should  be  delayed  where  it  could 
reasonably  be  expected  to  interfere  with  an 
ongoing  civil  or  criminal  investigation. 
Information  relating  to  specific  loans  or  other 
information  that  would  identify  customers 
could  be  redacted.  Moreover,  in  cases  where 
either  the  Federal  Deposit  Insurance 
Corporation  or  the  Resolution  Trust 
Corporation  is  involved  in  responding  to  the 
bank's  failure,  other  bank  regulatory  agencies 
should  consult  with  them  before  releasing 
examination  reports. 

Septarately,  the  Conference  also  proposes 
that  Congress  consider  whether  Exemption  8 


'Protection  of  a  customer's  privacy  interest  may 
require  redaction  of  more  than  a  customer's  name; 
other  characteristics  of  the  loan  might  reveal 
customer  identifications. 


'  The  Conference  does  not  seek  to  deHne  when  a 
closed  bank  would  be  deemed  to  have  failed.  As 
discussed  below,  among  the  bases  for 
recorrunending  that  information  about  closed  failed 
banks  be  available  under  FOIA  are  the  role  of 
government  oversight  and  impacts  on  taxpayers. 

'While  Congress  has  mandated  reports  by  the 
agency's  Inspector  General  for  certain  bank  failures 
after  July  1.  1993  (see  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991,  12 
U.S.C.§  1831o(k)),  disclosure  of  the  underlying  data, 
if  requested,  may  provide  a  useful  validation  or 
check  on  such  reports. 

'  Despite  recent  history,  the  vast  majority  of  all 
Hnancial  institutions  do  not  fail.  This 
recommendation,  therefore,  addresses  only  the 
disclosure  on  request  of  examination  reports  of  a 
narrow  group  of  banks  where  the  justification  for 
release  of  the  data  is  especially  compelling. 

*  Among  the  potentially  relevant  exemptions  are 
Exemptions  4  (confidential  commercial  or  fmancial 
information).  5  (agency  predecisional  documents).  6 
(personal  privacy),  and  7  (investigative  reports). 
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should  continue  to  apply  to  situations  where 
examination  or  other  reports  of  financial 
institutions  are  prepared  by  agencies  having 
no  authority  to  regulate  or  otherwise 
supervise  those  institutions.'  Especially 
where  the  financial  institutions  do  not  accept 
deposits  from  the  public  and  there  is  no 
applicable  deposit  insurance,  Congress 
should  review  whether  the  p>olicies 
underlying  the  Exemption  apply. 

If  Congress  believes  that  additional 
information  relating  to  financial  institutions 
would  improve  accountability  and  oversight 
or  provide  for  a  better-informed  marketplace, 
the  Conference  recommends  that  Congress 
consider  using  the  approach  taken  in  the 
Community  Reinvestment  Act,  where 
specific,  focused,  published  reports  have 
been  required. '° 

Administration  of  Exemption  8 

There  are  a  number  of  actions  bank 
regulatory  agencies  can  take  under  their 
current  authority  to  improve  implementation 
of  Exemption  8.  Several  bank  regulatory 
agencies  have  already  implemented  many  of 
them,  and  the  Conference  recommends  their 
consideration  by  all.  As  a  first  step,  agencies 
that  regulate  or  supervise  financial 
institutions  should  ensure  that  information 
that  is  otherwise  publicly  available  is  not 
treated  as  exempt  under  the  FOLA.  For 
example,  as  noted,  operating  and  condition 
reports  contain  information  that  appears 
largely  to  be  publicly  available  from  other 
sources.  To  the  extent  that  this  and  other 
information  currently  withheld  under 
Exemption  8  is  otherwise  available  and  can 
be  separated  from  sensitive  data,  agencies 
should  release  such  information.  Agencies 
should  also  continue  to  review  their  data 
collection  forms  and  information-gathering 
documents  and  design  them  so  that 
confidential  information  is  collected 
separately  and  can  be  easily  segregated  from 
information  that  could  be  disclosed. 

Several  bank  regulatory  agencies  now 
participate  in  an  interagency  FOIA  group. 
The  Conference  lauds  this  effort,  and 
encourages  all  bank  regulatory  agencies  to 
coordinate  their  application  of  the  exemption 
and  its  scope,  in  order  to  ensure  that  similar 
documents  are  treated  similarly.  In  doing  so, 
agencies  should  keep  in  mind  the  FOLA's 
intent  to  allow  the  public  to  know  what 
agencies  are  doing  to  the  greatest  extent 
possible.  Agencies  generally  should  presume, 
for  example,  that  if  one  agency  releases  a 
particular  type  of  document,  such  documents 
should  be  released  by  all  other  agencies  if 
requested.  Agencies  also  should  avoid 
routinely  exempting  documents  that  are 
"related  to"  extimination  reports  without 
carefully  evaluating  whether  the  information 
could  be  disclosed.  Even  though  an 


examination  report  itself  may  be 
nondisclosable,  not  all  [>ortions  of  all 
documents  related  to  it  are  necessarily  also 
nondisclosable. 

Bank  regulatory  agencies  should  also 
consider  using  the  ombudsmen  recently 
mandated  by  statute ' '  to  inquire  into  citizen 
concerns  about  handling  FOIA  requests  and 
to  recommend  solutions  or  possible  systemic 
improvements.  The  Conference  has 
previously  stated  that  use  of  alternative 
means  of  dispute  resolution  should  be 
explored  in  resolving  FOIA  disputes  '* 

Agencies  generally  have  the  discretion  to 
release  requested  information  even  if  it  is 
otherwise  exempt  under  the  FOIA.  Pending 
Congressional  action  on  the 
recommendations  to  modify  Exemption  8, 
the  bank  regulatory  agencies  should 
implement  the  recommendations 
independently  and,  in  any  case,  they  should 
experiment  with  the  release  of  examination 
reports  for  large  failed  banks.  This  would 
provide  information  to  the  public  about  the 
banks  for  which  the  largest  amounts  of 
money  (and  potentially,  public  funds)  are  at 
stake,  and  would  provide  an  opportunity  for 
determining  whether  such  release  has  any 
significant  untoward  effects. 

Recommendation 

I.  As  applied  to  open  financial  institutions 
and  closed  financial  institutions  that  have 
not  failed,  the  provisions  of  Exemption  8  of 
the  Freedom  of  Information  Act  should  be 
retained  for  "matters  that  are  contained  in  or 
related  to  examination  *   •   *  reports."  The 
Conference  concludes  that  bank  regulatory 
agencies  should  continue  to  have  discretion 
to  withhold  such  examination  reports, 
because,  among  other  reasons,  (a)  disclosure 
of  material  relating  to  supervision  and 
regulation  of  o(>en  financial  institutions 
might  have  an  adverse  impact  on  the 
supervisory  and  regulatory  process  and  on 
the  banks  themselves, '^  (b)  such  disclosure 
also  might  have  an  adverse  economic  impact 
on  other  banks,  due  to  the  unique 
interrelationship  of  such  institutions,  and  (c) 
a  substantial  amount  of  related  information  is 
already  otherwise  available. 

n.  A.  In  order  to  ensure  that  information 
about  banks  is  not  unreasonably  withheld. 
Congress  should  limit  the  exception  to 
disclosure  in  Exemption  8  as  follows: 

1.  As  applied  to  closed  institutions  that 
have  failed,  examination  repiorts  and  CAMEL 
ratings  should  not  be  exempt  from 


'See,  e.g.,  Public  Citizen  v.  Farm  Credit 
Administration,  938  F.2d  290  (D.C.  Cir.  1991) 
(Reports  of  FCA  regarding  the  National  Consumer 
Co-op  Bank  covered  by  Exemption  8). 

'"The  Community  Reinvestment  Act,  12  U.S.C. 
$  2906,  requires  reports  concerning  credit  made 
available  by  banks  in  low  and  moderate  income 
areas.  See  also  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991,  which 
requires  reports  by  the  agency's  Inspector  General 
for  each  bank  failure  after  July  1, 1993. 


1 1  The  Office  of  the  Comptroller  of  the  Currency 
has  an  ombudsman,  whose  current  responsibilities 
include  involvement  in  banks'  challenges  to  their 
CAMEL  ratings.  Recently  enacted  Pub.  L.  No.  103- 
325  requires  each  federal  banking  agency  to  appoint 
an  ombudsman  to  deal  with  complaints  from  the 
public  about  regulatory  activities. 

I ^  Administrative  Conference  Statement  12, 1  CFR 
310.12  (1993).  It  has  also  recommended  the  use  of 
ombudsmen  more  generally  in  federal  agencies. 
Administrative  Conference  Recommendation  90-2. 
"The  Ombudsman  in  Federal  Agencies."  1  CFR 
305.90-2  (1993). 

■'The  use  of  the  term  "bank"  herein  is  intended 
to  refer  to  all  financial  institutions  whose 
information  is  subject  to  Exemption  8.  Likewise,  the 
term  "bank  regulatory  agency"  refers  to  any  agency 
responsible  for  the  regulation  or  supervision  of 
financial  institutions. 


disclosure,  except  that  disclosure  should  be 
delayed  where  it  could  reasonably  be 
expected  to  (a)  impair  the  solvency  of  an 
open  bank  or  an  agency's  efforts  to  sell  the 
closed  bank  or  its  assets,  or  (b)  interfere  with 
an  ongoing  civil  or  criminal  investigation. 
Records  identifying  specific  loans  or 
customers  could  be  redacted,'*  and  prior 
consultation  with  other  agencies  with 
jurisdiction  over  such  a  closed  bank  should 
be  required. 

2.  As  applied  to  all  financial  institutions, 
operating  and  condition  reports  should  not 
be  exempt  from  disclosure  insofar  as  they 
contain  or  are  based  on  publicly-available 
information. 

B.  Cx)ngress  should  also  consider  whether 
Exemption  8  should  continue  to  apply  to 
examination  or  other  reports  of  financial 
institutions  prepared  by  agencies  having  no 
authority  to  regulate  or  otherwise  supervise 
those  institutions,  especially  where  the 
financial  institutions  do  not  accept  deposits 
from  the  public. 

ni.  To  the  extent  that  Congress  determines 
that  additional  information  relating  to  the 
regulation  or  examination  of  financial 
institutions  should  be  publicly  available  to 
enhance  accountability  and  oversight,  it 
should  provide  for  preparation  of  special 
public  reports  and  analyses,  or  for  other 
mechanisms  specifically  designed  to  provide 
the  necessary  information  to  the  public  on  a 
systematic  basis." 

rv.  Agencies  with  supervisory  or  regulatory 
responsibilities  relating  to  financial 
institutions  should  continue  to  review  ways 
to  improve  their  administration  of  the 
Freedom  of  Information  Act. 

A.  Bank  regulatory  agencies  should 
implement  the  following  practices: 

1.  Information  subject  to  Exemption  8 
should  be  withheld  only  insofar  as  necessary 
to  protect  the  efficacy  of  the  examination 
process  and  the  privacy  of  sensitive  data  and 
to  avoid  adverse  economic  impacts  on  other 
banks.  Agencies  should  not  withhold 
information  on  the  basis  that  it  is  "related  to" 
operating,  condition  or  examination  reports 
unless  they  determine  that  nondisclosure  is 
properly  justified. 

2.  Information  that  is  already  publicly 
available  should  not  be  treated  as  exempt 
from  disclosure.  For  example,  agencies 
should  continue,  in  response  to  FOIA 
requests,  to  release  operating  and  condition 
information  submitted  by  financial 
institutions  that  is  publicly  available. 

3.  To  facilitate  the  disclosure  of  releasable 
information,  agencies  should,  to  the  extent 
feasible,  design  data-collection  forms  or  other 
information-gathering  mechanisms  in  order 
to  separate  disclosable  and  nondisclosable 
information. 

4.  Agencies  authorized  to  rely  on 
Exemption  8  should  continue  to  develop  a 
coordinated  approach  for  releasing 


'<This  recommendation  does  not  seek  to  alter  the 
applicability  of  other  FOIA  exemptions  or  of  notice 
requirements  such  as  those  set  out  in  Executive 
Order  12600  (relating  to  predisclosure  notification 
for  confidential  commercial  information). 

"  For  an  illustration  of  such  a  report,  see  the 
Community  Reinvestment  Act,  12  U.S.C  §2906 
(reporting  on  supply  of  credit  by  banks  in  low  and 
moderate  income  areas). 


information,  so  that  the  public  receives 
uniform  treatment  for  similar  data  or  types  of 
documents. 

5.  Agencies  should  consider  using  their 
ombudsmen  to  inquire  into  citizen  concerns 
about  handling  of  FOIA  requests  and  to 
recommend  solutions  or  possible  systemic 
improvements.'* 

B.  In  light  of  their  discretion  to  release 
even  otherwise  exempt  information  in 
response  to  requests  under  the  FOIA,  bank 
regulatory  agencies  should  implement  the 
recommendations  set  forth  in  Part  11(A).  In 
any  case,  agencies  should,  on  an 
experimental  basis,  immediately  make  the 
disclosures  recommended  therein  with 
respect  to  large  failed  financial  institutions. 

Recommendation  95-2.  Debarment  and 
Suspension  firom  Fedefal  Programs 

Introduction 

The  federal  government  is  very  big 
business  in  its  purchases  of  products  and 
services  and  in  its  provision  of  grants,  loans, 
subsidies,  and  other  types  of  economic 
assistance.  Many  private  companies — small, 
medium,  and  large — rely  to  a  significant 
degree  on  their  business  with  the  government 
for  economic  survival.  In  this 
recommendation,  the  Administrative 
Conference  of  the  United  States  addresses 
several  significant  issues  that  arise  when 
federal  agencies  act  to  protect  the  public  fisc 
by  suspending  or  debarring  individuals  and 
companies  who  allegedly  are  not  responsible 
enough  to  continue  to  do  business  with  the 
government. 

The  Administrative  Conference  of  the 
United  States  has  considered  the  topic  of 
debarment  and  suspension  from  federal 
programs  several  times  in  the  last  35  years. 
The  1961-62  temporary  Administrative 
Conference  issued  a  series  of  influential 
recommendations  on  the  procedural 
structure  of  debarment  and  suspension  of 
federal  contractors.  A  1975  study  done  for 
the  Conference  found  that  those 
recommendations  remained  sound.  Since 
then,  there  has  been  substantial  activity  in 
the  debarment  and  suspension  area,  as  the 
Federal  Acquisition  Regulation  (FAR)  and 
other  regulatory  programs  have  been 
promulgated  to  authorize  such  actions  both 
in  the  procurement  and  nonprocurement 
arenas,  and  Congress  has  authorized 
debarment  and  suspensions  in  a  variety  of 
contexts. 

The  Conference's  recent  study  focused  on 
the  regulatory  programs  involving 
procurement  debarment  coordinated  by  the 
Federal  Acquisition  Regulation  Council  (FAR 
Council)  I  and  promulgated  in  the  FAR,^  and 
a  comparable  (but  not  identical)  effort 
involving  nonprocurement  debarment 
coordinated  separately  by  OMB  (known  as 
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'*See  Pub.  L.  No.  103-325,  which  requires  each 
federal  banking  agency  to  appoint  an  ombudsman. 
See  Administrative  Conference  Recommendation 
90-2,  "The  Ombudsman  in  Federal  Agencies,"  1 
CFR  305.90-2  (1993). 

'  The  FAR  Council  includes  representatives  of  the 
Office  of  Federal  Procurement  Policy  in  OMB,  the 
General  Services  Administration,  NASA,  and  the 
Department  of  Defense. 

2  48  CFR  §9.400  etseq. 


the  "Common  Rule").'  The  two  debarment 
and  suspension  programs  have  similar 
structures,  but  they  are  not  identical,  and  not 
completely  complementary. 

Debarment  refers  to  an  action  to  preclude 
individuals  and  entities  from  receiving  future 
contracts  or  other  benefits  such  as  loans  or 
grants  for  a  designated  period  of  time.  A 
suspension  is  a  similar  action  on  a  temporary 
basis.  They  are  intended  to  ensure  that 
government  "does  business,"  in  both  its 
contracts  and  its  nonprocurement  assistance 
programs,  only  with  individuals  and  entities 
that  are  "presently  responsible." 

The  Department  of  Defense  alone  debarred 
or  suspended  1,157  persons  and  businesses 
in  1994.  Across  the  federal  government, 
almost  6,000  entities  were  debarred  or 
suspended  the  same  year. 

A.  Procurement 

The  regulations  set  forth  in  the  FAR 
provide  that  each  agency  should  promulgate 
its  own  regulations  consistent  with  the  FAR 
provisions.  The  FAR  provides  that  an  agency 
may  suspend  a  contractor  on  an  immediate, 
temporary  basis  prior  to  a  hearing,  based  on 
"adequate  evidence"  of  a  variety  of  actions 
relating  to  a  lack  of  contractor  integrity.  A 
proposed  debarment,  for  which  ther«  is  no 
minimum  evidentiary  threshold  set  out  in  the 
FAR,  also  has  the  effect  of  immediately 
precluding  the  award  of  additional  federal 
contracts.  Contractors  have  the  opportunity 
to  present  information  and  argument  in 
opposition  to  a  suspension  or  proposed 
debarment.  In  cases  where  there  is  a  disputed 
issue  of  material  fact,  a  contractor  is  entitled 
to  an  informal  factfinding  hearing  where  the 
contractor  may  appear  with  counsel,  submit 
documentary  evidence,  and  present  and 
confront  witnesses.  The  regulations  do  not 
specify  the  type  of  hearing  officer.  The 
regulations  do  contain  a  list  of  mitigating 
factors  the  debarring  official  (who  is  usually 
also  the  suspending  official)  should  consider 
in  deciding  whether  to  debar  or  suspend. 
Most  debarments  involve  contractors  that 
have  been  indicted  or  convicted;  relatively 
few  involve  disputed  issues  of  material  fact 
that  would  warrant  a  hearing.* 

Contractor  suspensions  and  debarments 
have  government-wide  effect;  i.e.,  no 
executive  branch  agency  may  enter  into  a 
contract  with  a  debarred  or  suspended 
contractor.  The  General  Services 
Administration  administers  a  list  of  debarred 
and  suspended  contractors. 

B.  Nonprocurement 

The  nonprocurement  debarment  and 
suspension  process  is  based  on  Executive 
Order  12549,  issued  in  1986.  OMB  led  an 
effort  for  uniform  regulations  (the  Common 
Rule),  and  at  least  36  agencies  have  issued 
such  a  rule.  The  regulatory  framework  differs 
slightly  from  the  procurement  debarment 
system.  The  procedures  are  basically  similar, 
with  suspended  persons  entitled  to  appear  in 


'S3  Fed.  Reg.  19.204  (1988). 

*  For  example.  96  percent  of  the  Air  Force's 
debarments  and  suspensions  are  based  on 
indictments  and  convictions.  Neither  the  Army,  Air 
Force,  Defense  Logistics  Agency,  nor  the  Navy  has 
had  fact-based  hearings  in  any  debarment  or 
suspension  cases  in  the  last  5  years. 


person  or  submit  written  argument  and 
information  after  the  suspension  is  effective, 
and  a  further  informal  hearing  available  in 
cases  with  disputed  issues  of  material  fact. 
Unlike  in  the  procurement  context,  however, 
a  proposed  debarment  does  not  have 
immediate  effect.  Nor  do  the 
nonprocurement  regulations  contain  a  list  of 
factors  the  debarring  official  should  consider 
in  connection  with  the  decision  whether  to 
debar  or  suspend. 

As  in  the  procurement  context, 
nonprocurement  debarments  and 
suspensions  have  executive  branch-wide 
effect  and  the  GSA  publishes  a  list  of  those 
debarred  or  suspended.  However,  those 
debarred  or  suspended  under  one  (e.g.,  the 
nonprocurement)  system  are  not  now 
debarred  from  the  other,  i.e..  there  is  no 
reciprocal  effect. 
*         *         «         »         • 

Debarments  and  suspensions  under  both 
regulatory  programs  generally  may  not 
exceed  3  years.  They  may  be  terminated  on 
a  showing  that,  among  other  things,  there  has 
been  a  bona  fide  change  in  ownership  or 
management,  or  that  the  causes  on  which  the 
debarment  was  based  have  been  eliminated. 

Discussion 

Although  the  nonprocurement  and 
procurement  debarment  programs  appear 
generally  to  be  functioning  fairly  well,  the 
Conference  does  recommend  some  changes 
to  make  the  process  more  efficient  and  more 
fair. 

A.  Reciprocal  Effect 

As  noted,  the  procurement  and 
nonprocurement  systems,  while  each  having 
government-wide  effect,  do  not  have 
reciprocal  effect.  Legislation '  and  an 
executive  order*  have  mandated  that  this 
problem  be  resolved,  and  the  Conference 
underscores  the  importance  of  making  the 
appropriate  regulatory  modifications 
promptly  to  ensure  that  debarment  or 
suspension  under  one  system  leads  to 
debarment  or  suspension  under  both.  The 
Conference  also  believes  that  the  existing 
provisions  allowing  agency  heads  to  waive 
the  applicability  of  a  government-wide 
debarment  or  suspension  for  their  agency 
should  be  retained.' 

B.  Debarring  Officials  and  Hearing  Officers 
Neither  regulatory  framework  specifies 

criteria  for  appointing  the  debarring  official. 
Some  agencies  have  written  specifications 
identifying  the  type  of  official  who  is  to 
perform  this  function,  as  well  as  the  official 
who  is  to  serve  as  a  hearing  officer  in  the 
relatively  few  cases  where  informal  hearings 
on  disputed  issues  of  fact  are  held.  However, 
there  is  no  uniformity  among  the  agencies 
that  have  established  these  criteria.  For 
example,  at  the  Department  of  Housing  and 
Urban  Development,  where  hearings  are 
relatively  frequent,  administrative  law  judges 


'  The  Federal  Acquisition  Streamlining  Act.  Pub. 
L.  No.  103-355  (1994). 

'Executive  Order  12689.  issued  in  1989. 

'  Waiver  and  exception  procedures  are  currently 
found  in  the  FAR  at  48  CFR  9.406-l(c).  9.407-l(d), 
and  in  the  Common  Rule  at  X.215. 
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(ALJs)  or  board  of  contract  appeals  (BCA) 
judges  serve  in  effect  as  debaning  officials, 
while  also  presiding  over  the  hearings.  At  the 
Department  of  the  Air  Force,  the  debarring 
official  is  the  Assistant  General  Counsel  for 
Contractor  Responsibility,  and  a  military  trial 
judge  presides  over  any  factfinding 
proceedings.  The  Environmental  Protection 
Agency's  debarring  official  is  the  director  of 
its  Office  of  Grants  and  Debarment,  but  the 
agency  uses  hearing  officers  who  do  not  have 
the  institutional  independence  of  an  ALJ. 
BCA  judge,  or  military  judge.  Few  agencies 
expressly  require  either  the  debarring  official 
or  the  hearing  officer  to  have  any  specific 
level  of  institutional  independence. 

The  informal  nature  of  the  adjudication,  as 
well  as  the  process  for  a  prehearing 
suspension,  have  been  consistently  upheld 
by  Uie  courts  as  providing  due  process. 
Courts  have  occasionally  discussed  the  need 
to  ensure  some  measure  of  Independence  on 
the  part  of  adjudicators.*  Neither  the  FAR  nor 
the  Common  Rule  explicitly  addresses  the 
issue.  Given  the  informal  character  of 
debarment  and  suspension  determinations, 
as  well  as  the  "business"  protection  basis  for 
such  decisions,  the  strict  separation  of 
functions  and  total  avoidance  of  ex  parte 
contacts  that  would  apply  in  more  formal 
contexts  may  not  be  needed.  However,  it  is 
important  that  the  debarring  official  be 
sufficiently  independent  to  protect  due 
process.  It  is,  for  example,  good  practice  that 
the  debarring  official  not  be  supervised  by 
nor  directly  supervise  the  investigators  or 
advocates  who  are  developing  the  cuses.  It  is 
also  good  practice  for  debarring  officials 
generally  to  ensure  that  all  information  that 
serves  as  the  basis  for  decision  appears  in  the 
administrative  record,  and  that  it  is  made 
available  to  the  respondent  in  contested 
cases. 

When  there  is  a  hearing  to  resolve  disputed 
issues  of  material  fact  in  a  suspension  or 
debarment  case,  a  greater  degree  of 
independence  ought  to  be  required  on  the 
part  of  the  hearing  officer.  The 
Administrative  Conference  has  recently  taken 
the  position  that  cases  involving  "imposition 
of  sanctions  with  substantial  economic 
effect"  should  be  heard  by  administrative  law 
judges.'  Debarments  and  suspensions  clearly 
can  have  substantial  economic  effect. 
Depending  on  the  type  of  entity  and  the 
nature  of  its  business,  a  debarment  from 
federal  contracts  or  other  benefits  may 
bankrupt  a  company.  Therefore,  while  a  full 
APA  formal  hearing  is  not  constitutionally 
required  in  debarment  and  suspension  cases, 
even  where  there  are  disputed  issues  of  fact, 
use  of  a  truly  independent  hearing  officer  is 
consistent  with  notions,  and  appearances,  of 
fairness.  In  some  statutory  debarment 
programs.  Congress  has  required  that  post- 
debarment  hearings  be  presided  over  by 
ALJs.  10  ALJs  clearly  have  the  requisite 


independence.  Administrative  judges  firom 
boards  of  contract  appeals  and  military 
judges  have  similar  independence.  They  are 
experienced  in  providing  hearings  that 
ensure  that  the  respondent  has  the  proper 
opportunity  to  present  a  case.  Using  only 
such  independent  judges  for  factfinding 
hearings  would  also  ensure  uniformity 
among  agencies;  since  a  debarment  has 
government-wide  effect,  the  nature  of  a  fact- 
finding hearing  should  not  depend  on  the 
particular  agency  taking  the  action.  The 
Conference  therefore  recommends  that, 
where  there  are  disputed  issues  of  material 
fact  in  debarment  or  suspension  cases,  the 
agency  assign  an  ALJ,  BCA  judge,  or  military 
judge  to  preside  over  the  hearing.  If  an 
agency  wishes  to  use  some  other  hearing 
officer,  it  should  ensure  that  such  officer  is 
guaranteed  independence  comparable  to  that 
of  an  ALJ."  Agencies  should  also  provide  in 
their  rules  whether  the  judge  would  issue  (a) 
findings  of  fact  that  would  be  certified  to  the 
debarring  official;  (bj  a  recommended 
decision  to  the  debarring  official;  or  (c)  an 
initial  decision,  subject  to  any  appropriate 
further  appeal  within  the  agency." 

C.  The  FAR  and  Common  Rule 

As  discussed  above,  the  two  sets  of 
procedures,  for  procurement  and  for 
nonprocurement  debarment  and  suspension, 
are  not  identical.  Some  of  the  variations 
relate  to  the  differing  natures  of  the  programs 
they  address.  On  other  issues,  uniformity 
might  serve  to  eliminate  confusion, 
especially  in  light  of  the  government-wide 
effect  and  (hopefully  soon-to-be)  reciprocal 
impact.  At  a  minimum,  there  are  several 
issues  that  the  Conference  recommends  be 
addressed  in  each  set  of  rules. 

Both  nonprocurement  and  procurement 
debarments  and  suspensions  are 
discretionary.  The  procurement  regulations 
include  a  list  of  mitigating  factors  the 
debarring  official  should  consider  in 
determining  whether  to  debar  or  suspend." 
No  such  list  exists  in  the  nonprocurement 
context,  and  neither  program  has  a  list  of 
aggravating  factors.  The  Conference 
recommends  that  a  list  of  mitigating  and 
aggravating  factors  be  included  in  the 
regulations  for  both  programs.  These  lists 
should  be  considered  by  debarring  officials 
both  in  determining  whether  to  impose  a 
debarment  or  suspension,  and  in  determining 
the  period  of  debarment.'*  The  Conference 


•In  Girard  v.  Klopfenstein,  930  F.2d  738  (9th  Clr. 
1991),  the  court  suggested  the  need  for  a  separation 
of  the  proaeculorial  and  decisionmaking  functions 
in  a  debarraent  case,  but  did  not  explicitly  decide 
the  issue. 

'See  Recommendation  92-7,  "The  Federal 
Administrative  Judiciary,"  at  1  A(l)(c). 

•oSee  42  U.S.C.  S  1320a-7(exclu»ion  of  health  care 
pioviden  from  Medicare  program  participation). 


1 1  See  5  U.S.C.  §  554(d)(2). 

12  Regarding  the  need  to  clearly  set  forth  the 
appeals  procedure,  see  Darby  v.  Cisneros,  113  S.Ct. 
2539  (1993)(in  absence  of  agency  regulations 
governing  agency  appeal,  respondents  could 
proceed  directly  to  court). 

I'The  procurement  debarment  rule  indicates  that 
the  debarring  official  "should  consider"  the 
mitigating  factors  in  determining  whether  to  debar. 
The  suspension  rule  provides  that  the  suspending 
official  "may,  but  is  not  required  to  consider" 
mitigating  factors  in  determining  whether  to 
suspend.  The  Conference  recommends  that  the 
"should  consider"  language  be  used  in  tx)th 
debarment  and  suspension  cases. 

"The  Administrative  Conference  has 
recommended  standards  for  mitigating  statutory 
money  penalty  amounts  imposed  administratively. 
See  Recommendation  79-3,  "Agency  Assessment 
and  Mitigation  of  Civil  Money  Penalties." 


takes  no  position  on  whether  any  such  list 
should  represent  an  exclusive  list  of  factors 
to  be  considered,  but  does  recommend  that 
each  agency  make  clear  its  intention  with 
respect  to  exclusivity.  The  Conference  also 
notes  that  both  aggravating  and  mitigating 
circumstances  should  focus  on  issues  relating 
to  the  respondent's  "present  responsibility" 
to  avoid  any  appearance  that  the  debarment 
is  intended  as  punishment. 

As  noted,  each  type  of  debarment  is 
effective  across  the  executive  branch.  There 
will  thus  be  cases  where  a  particular  entity 
does  business  with  multiple  agencies.  The 
Conference  recommends  that  a  procedure  be 
developed  by  which  agencies  can  efficiently 
and  routinely  coordinate  with  each  other  and 
determine  which  agency  will  serve  as  the 
lead  agency  on  behalf  of  the  government  in 
taking  debarment  and/or  suspension  action. 
This  would  avoid  multiple  actions  with 
inconsistent  results.  It  may  also  ensure  that 
the  agency  with  the  greatest  interest  will 
handle  the  case.  The  Conference  is  aware  that 
agencies  considering  actions  relating  to  the 
same  respondent  do  confer  informally  in 
many  cases,  but  believes  that  a  more  uniform, 
regularized  process  for  agencies  to  determine 
a  lead  agency  in  particular  cases  would  be 
preferable. 

As  also  noted,  suspensions  become 
effective  immediately.  The  suspended 
respondent  may,  after  the  fact,  submit  written 
comment  and  information  to  the  debarring 
official  opposing  the  continuation  of  the 
suspension.  In  some  cases,  the  lack  of 
advance  notice  is  necessary  to  allow  an 
agency  to  protect  the  integrity  of  its 
contracting  or  nonprocurement  program.  In 
other  cases,  however,  it  may  be  appropriate 
to  provide  advance  notice  to  the  potential 
respondent  that  a  suspension  or  proposed 
debarment  may  be  forthcoming.  In  fact,  some 
agencies  do  send  what  are  in  essence  "show 
cause"  letters  in  certain  situations.  In  cases 
where  the  interests  of  the  government  would 
not  be  substantially  adversely  affected  by 
providing  advance  notice  of  a  suspension  of 
proposed  debarment,  the  Conference 
encourages  agencies  to  provide  such  notice. 

Given  that  debarments  and  suspensions 
have  a  government-wide  effect  and  may  soon 
also  apply  to  both  procurement  and 
nonprocurement  programs,  it  is  especially 
important  that  respondents  be  given  notice  at 
the  earliest  opportunity  of  these  potential 
impacts. 

Suspensions  require  a  finding  of  "adequate 
evidence"  as  a  threshold  for  their  issuance. 
Proposed  debarments,  which  in  the 
procurement  context  have  a  similar 
preclusive  effect,  have  no  such  threshold. 
(An  ultimate  decision  to  debar  must  be  based 
on  the  preponderance  of  evidence,  however.) 
Given  their  immediate  effect,  a  minimum 
evidentiary  threshold  for  procurement 
proposals  to  debar  would  also  be  appropriate. 
The  Conference  recommends  that  proposals 
to  debar  in  the  procurement  context  require 
"adequate  evidence  of  cause  to  debar." 
The  Administrative  Conference  also 
recommends  that  all  agencies  within  the 
"executive  branch"  (broadly  construed  to 
include  "independent"  agencies)  should 
implement  the  "Common  Rule"  and  those 
portions  of  the  FAR  that  address  suspension 
and  debarment. 


D.  Statutory  Debarments 
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The  procurement  and  nonprocurement 
debarment  and  suspension  programs  are 
based  in  regulation  and/or  executive  order. 
There  are  also  many  statutorily-based 
debarment  schemes,  some  of  which  also 
involve  procurement  and  nonprocurement 
programs.  In  many  of  these  statutory 
programs.  Congress  has  restricted  agencies' 
discretion  whether  to  debar,  or  to  determine 
the  length  of  a  debarment."  Congress  has 
increasingly  opted  to  require  agencies  to 
debar  or  suspend  in  particular  situations. 
Debarment  and  suspension  are  not  intended 
to  be  punitive  remedies,  but  rather  are 
premised  on  the  need  to  protect  the  integrity 
of  government  programs.  The  Conference 
believes  that  Congress  should  ordinarily 
allow  agencies  to  retain  the  discretion  to 
determine  (1)  whether  debarments  or 
suspensions  are  appropriate  in  individual 
cases,  and  (2)  the  appropriate  length  of  such 
debarments.  Moreover,  Congress  should 
review  existing  statutory  schemes  that 
mandate  debarment  and/or  particular  terms 
of  debarment,  and  determine  whether  they 
should  be  continued.  The  primary  basis  for 
recommending  that  agency  discretion  not  be 
limited  with  respect  to  most  debarment  and 
suspension  determinations  is  the  need  to 
retain  flexibility  to  meet  the  needs  of  the 
government  and  the  public.  The  Conference 
believes  that  agency  officials  generally  would 
be  in  a  better  position  than  Congress  to 
determine  appropriate  remedial  sanctions  in 
individual  cases  that  serve  both  to  protect  the 
fisc  and  meet  program  needs.'* 

The  co-existence  of  the  regulatory 
debarment  programs  that  are  the  focus  of  this 
recommendation  with  a  broad  variety  of 
statutory  debarment  programs  creates  a 
number  of  issues  that  relate  to  the 
interactions  between  them.  The  Conference 
may  in  the  future  study  these  issues,  which 
include  conflicts  that  arise  from  inconsistent 
procedural  requirements  and  questions  about 
whether  all  statutory  programs  are  intended 
to  have  government-wide  effect. 

Recommendation 

I.  Entities  coordinating  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
Common  Rule  for  nonprocurement 
debarment,  and  individual  agencies  in  their 
procurement  and  nonprocurement  debarment 
and  suspension  regulations,  should  promptly 
ensure  that  the  applicable  regulations 
provide  that  suspensions  or  debarments  from 
either  federal  procurement  activities  or 
federal  nonprocurement  activities  have  the 
effect  of  suspension  or  debarment  from  both, 
subject  to  waiver  and  exception  procedures." 

II.  Entities  coordinating  the  FAR  and  the 
Common  Rule,  and  individual  agencies  in 
their  regulations,  should  ensure  that: 


"  For  example.  DHHS  is  required  to  —exclude— 
from  participation  in  the  Medicare  and  Medicaid 
programs  for  5  years  any  health  care  provider  who 
is  convicted  of  a  crime  related  to  the  provision  of 
services  under  those  programs,  or  of  patient  abuse 
42  U.S.C.  Sl320a-7(a). 

"This  recorrunendation  should  not  be  read  to 
discourage  Congress  from  providing  guidelines  for 
agencies  to  consider  in  exercising  their  discretion. 

"Waiver  and  exception  procedures  are  currently 
found  in  the  FAR  at  48  CFR  9.40&-l(c),  9.407-l(d), 
and  in  the  Common  Rule  at  X.215. 


A.  cases  involving  disputed  issues  of 
material  fact  are  referred  to  administrative 
law  judges,  military  judges,  administrative 
judges  of  boards  of  contract  appeals,  or  other 
hearing  officers  who  are  guaranteed  similar 
levels  of  independence  "  for  hearing  and  for 
preparation  of  (1)  findings  of  fact  certified  to 
the  debarring  official;  (2)  a  recommended 
decision  to  the  debarring  official;  or  (3)  an 
initial  decision,  subject  to  any  appropriate 
appeal  within  the  agency. 

B.  debarring  officials  in  each  agency 
should: 

1.  Be  senior  agency  officials; 

2.  Be  guaranteed  sufficient  independence 
to  provide  due  process;  and 

3.  In  cases  where  the  agency  action  is 
disputed,  ensure  that  any  information  on 
which  a  decision  to  debar  or  suspend  is 
based  appears  in  the  record  of  the  decision. 

III.  Entities  coordinating  the  FAR  and  the 
Common  Rule,  and  individual  agencies  in 
their  regulations,  should  provide  that  each 
regulatory  scheme  for  suspension  and 
debarment  includes: 

A.  A  list  of  mitigating  and  aggravating 
factors  that  an  agency  should  consider  in 
determining  (1)  whether  to  debar  or  suspend 
and  (2)  the  term  for  any  debarment; 

B.  A  process  for  determining  a  single 
agency  to  act  as  the  lead  agency  on  behalf  of 
the  government  in  pursuing  and  handling  a 
case  against  a  person  or  entity  that  has 
transactions  with  multiple  agencies; 

C.  (With  respect  to  procurement  debarment 
only)  a  minimum  evidentiary  threshold  of  at 
least  "adequate  evidence  of  a  cause  to  debar" 
to  issue  a  notice  of  proposed  debarment; 

D.  A  requirement  that  all  respondents  be 
given  notice  of  the  potential  government- 
wide  impact  of  a  suspension  or  debarment, 
as  well  as  the  applicability  of  any  such  action 
to  both  procurement  and  nonprocurement 
programs;  and 

E.  Encouragement  for  the  use  of  "show 
cause"  letters  in  appropriate  cases. 

rv.  All  federal  agencies  in  the  executive 
branch  (broadly  construed  to  include 
"independent"  agencies)  should  implement 
the  "Common  rule"  and  FAR  rules  on 
suspension  and  debarment. 

V.  Congress  should  ordinarily  refrain  from 
limiting  agencies—  discretion  by  mandating 
suspensions,  debarments,  or  fixed  periods  of 
suspension  or  debarment.  Congress  should 
also  review  existing  laws  that  mandate 
suspensions,  debarments,  and  fixed  periods, 
to  determine  whether  to  amend  the 
provisions  to  permit  agency  discretion  to 
make  such  determinations. 
|FR  Doc.  95-6183  Filed  3-13-95;  8:45  am] 
BILUNG  COOe  611(H)1-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Inland  Native  Fish  Strategy 

ACTION:  Proposal  to  Prepare  Interim 
Direction  for  Native  Inland  Fish  Habitat 
Management. 


"See  5  U.S.C.  § 554(d)(2). 


SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service,  in  cooperation 
vntii  the  Bureau  of  Land  Management 
and  U.S.  Fish  and  WildUfe  Service,  is 
gathering  information  in  order  to 
prepare  an  Environmental  Assessment 
(EA)  for  a  proposal  to  protect  habitat 
and  populations  of  native  inland  fish. 
The  Forest  Service  is  proposing  to 
amend  Regional  Guides  and  Forest 
Plans  to  include  interim  direction  in  the 
form  of  riparian  management  objectives, 
standards  and  guidelines,  and 
monitoring  requirements.  The  interim 
direction  will  apply  to  the  geographic 
area  covered  by  the  Eastside  Ecosystem 
Management  Strategy  Environmental 
Impact  Statement  (EIS)  and  Upper 
Columbia  River  Basin  EIS,  except  for 
anadromous  fish  habitat  (which  is  now 
being  managed  under  the  interim 
PACFISH  strategy,  approved  February 
24.  1995). 

The  purpose  and  need  for  the 
proposed  action  is  to  preserve 
management  options  for  inland  aquatic 
resources  by  reducing  the  risk  of  loss  of 
populations  and  reducing  potential 
negative  impacts  to  aquatic  habitat  of 
resident  fishes  until  the  signing  of 
Records  of  Decision  for  both  EISs.  As  a 
companion  to  the  protection  provided 
for  anadromous  fish  by  PACFISH.  this 
Environmental  Assessment  is  intended 
to  provide  the  basis  for  estabUshing 
appropriate  interim  direction  to  protect 
habitat  and  populations  of  resident 
native  fishes  outside  of  anadromous  fish 
habitat,  including  bull  trout  which  has 
recently  been  determined  to  be 
warranted  by  the  U.S.  Fish  and  Wildfife 
Service  (Federal  Register  Vol.  59.  No. 
111.  June  10.  1994,  pp.  30254-30255). 
Specifically  this  EA  will  address 
National  Forest  System  lands  on  the 
Bitterroot,  Boise,  Caribou,  Challis, 
Clearwater,  Colville,  Deerlodge, 
Deschutes,  Flathead,  Fremont.  Helena. 
Humboldt.  Kootenai.  Lolo,  Malheur, 
Ochoco,  Panhandle,  Payette.  Sahnon, 
Sawtooth,  Wallowa-Whitman,  and 
Winema  National  Forests  in  the 
Northern.  Intermountain.  and  Pacific 
Northwest  Regions. 

The  Forest  Service  also  serves  notice 
that  the  agency  is  seeking  information 
and  comments  fi-om  Federal.  State,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparing  the 
Environmental  Assessment. 

Written  comments  should  be  sent  to 
the  agency  within  30  days  from  the  date 
of  publication  in  the  Federal  Register. 

ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Idaho  Panhandle 
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National  Forests,  3815  Schreiber  Way. 
Coeur  d'Alene.  Idaho.  83814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  assessment  should 
be  directed  to  David  Wright,  Team 
Leader,  Idaho  Panhandle  National 
Forests,  3815  Schreiber  Way.  Coeur 
d'Alene,  Idaho,  83814.  Phone:  (208) 
765-7307. 

SUPPt^MENTARY  INFORMATION:  The  Forest 
Service,  in  accordance  with  16  USC 
1604  and  36  CFR  219  et  seq.  develops 
land  and  resource  management  plans  to 
provide  for  multiple  use  and  sustained 
yield  of  products  and  services  including 
outdoor  recreation,  range,  timber, 
watershed,  wildlife  and  tish,  and 
wilderness. 

PACFISH  is  the  Anadromous  Fish 
Habitat  and  Watershed  Conservation 
Strategy  being  implemented  by  the 
Forest  Service  and  Bureau  of  Land 
Management.  This  is  an  interim  strategy 
to  conserve  Pacific  Salmon,  steelhead 
and  sea-run  cutthroat  trout  throughout 
their  range  in  Oregon,  Washington, 
Idaho  and  portions  of  California.  The 
PACFISH  decision  notice  was  signed  by 
Forest  Service  and  Biu^au  of  Land 
Management  on  February  24, 1995. 

There  are  two  ecosystem-based 
enviroimiental  impact  statements  being 
prepared  for  National  Forest  System  and 
BLM-administered  land  in  the  Interior 
Columbia  River  Basin.  The  Eastside 
Ecosystem  Management  Strategy  EIS 
applies  to  the  area  of  Washington  and 
(Dregon  east  of  the  crest  of  the  Cascade 
mountain  range.  The  Upper  Columbia 
River  Basin  EIS  will  apply  to  Idaho  and 
portions  of  Utah,  Wyoming,  Nevada.and 
Montana.  The  two  documents  will 
contain  long-term  strategies  designed  to 
replace  the  interim  protection  afforded 
by  PACFISH  and  this  Inland  Native  Fish 
Strategy. 

Concurrently,  the  Forest  Service  in 
the  Pacific  Northwest  is  completing  an 
EA  that  proposes  to  amend  the  interim 
Forest  Plan  Direction  issued  on  May  20, 
1994  by  Regional  Forester  John  Lowe. 
This  EA  proposes  adjustments  to  the 
Historic  Range  of  VariabiUty  and 
portions  of  the  wildlife  screen.  Any 
changes  to  the  riparian  screen  portion  of 
the  ciurent  direction  will  be  considered 
in  the  Inland  Native  Fish  Strategy. 

At  its  discretion,  the  Forest  Service 
may  amend  forest  plans  based  on  the 
results  of  monitoring  and  evaluation  (36 
CFR  219.10(f),  219.12(k)).  Review  of 
research  reports  and  pubUshed 
professional  papers  (Rieman  and 
Mclntyre  1993;  Sedell  et  al.  1990; 
Grumbine  1990;  WiUiams  and  Neves 
1992;  Oregon  Trout  1994)  indicates  that 
additional  long-term  programmatic 


protection  may  be  warranted  for  native 
resident  fish  and  their  habitat.  That 
long-term  direction  is  being  developed 
through  the  Columbia  River  Basin  EIS 
process.  This  interim  protection  is  being 
proposed  to  preserve  options  for  long- 
term  management  that  might  be  adopted 
as  a  result  of  those  processes. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  in  which 
ciurent  management  of  the  area  would 
continue  without  interim  direction 
protection.  Other  alternatives  will 
examine  the  effects  of  varying 
approaches  to  interim  protection. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 
Additional  information  will  be  utihzed 
from  the  scoping  activities  that  occurred 
for  the  PACFISH,  Upper  Columbia  River 
Basin  EIS  and  Eastside  Ecosystem 
Management  Strategy  EIS.  Diuing 
scoping  activities  for  these  projects, 
issues  and  concerns  were  identified  that 
relate  to  inland  fisheries  and  may  have 
bearing  on  this  environmental  analysis. 

The  responsible  officials  for  National 
Forest  System  lands  will  be  the  Regional 
Foresters  for  the: 
— Intermountain  Region,  Federal 

Building,  324  25th  Street,  Ogden, 

Utah  84401; 
—Northern  Region,  P.O.  Box  7669, 

Missoula,  Montana  59807;  and 
— Pacific  Northwest  Region,  P.O.  Box 

3623,  Portland,  Oregon  97208. 

The  decision  and  reasons  for  the 
decision  will  be  documented  in  a 
Decision  Notice.  The  Environmental 
Assessment  and  Decision  Notice  are 
expected  to  be  available  in  June,  1995. 

Dated:  March  8, 1995. 
David  J.  Wright, 

Inland  Native  Fish  Team  Leader,  Idaho 
Panhandle  National  Forests. 
(FR  Doc.  95-6255  Filed  3-13-95;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-816] 

Certain  Softwood  Lumlser  from 
Canada;  Detenrination  to  Terminate 
and  Not  To  Initiate  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  determination  to 
terminate  and  not  to  initiate 
countervailing  duty  administrative 
reviews. 

summary:  The  Department  of  Commerce 
(the  Department)  has  decided  to 
terminate  the  first  administrative  review 
of  the  countervailing  duty  order  on 
certain  softwood  lumber  from  Canada 
initiated  on  August  24, 1993,  and  not  to 
initiate  the  second  administrative 
review. 

EFFECTIVE  DATE:  March  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Countervailing  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230; telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On  July 
30, 1993,  the  Coalition  for  Fair  Lumber 
Imports  (the  Coalition),  the  Government 
of  Canada,  and  the  Government  of 
Quebec  requested  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  softwood  lumber  from 
Canada  for  the  period  March  12, 1992 
through  March  31, 1993.  In  addition, 
one  hundred  and  ninety  companies 
requested  individual  company  reviews. 
On  August  24, 1993,  the  Department 
published  a  notice  initiating  the 
administrative  reviews  for  that  period 
(58  FR  44653). 

On  July  28, 1994,  the  Coalition 
requested  an  administrative  review  of 
the  coimtervailing  duty  order  on 
softwood  lumber  from  Canada  for  the 
period  April  1, 1993  through  March  16, 
1994.  On  August  1, 1994,  the 
Government  of  Canada  requested  an 
administrative  review  for  the  same 
period.  In  addition,  one  hundred  and 
five  companies  requested  individual 
company  reviews. 

On  August  16,  1994,  the  Department 
revoked  the  countervailing  duty  order 
on  softwood  lumber  from  Canada 
pursuant  to  a  decision  of  the  Binational 
Panel  convened  under  the  United 
States-Canada  Free  Trade  Agreement  (59 
FR  42029),  and  instructed  the  U.S. 
Customs  Service  to  (1)  stop  collecting 
cash  deposits  on  imports  of  softwood 
lumber  from  Canada,  and  (2)  refund, 
with  interest,  all  cash  deposits  made  on 
or  after  March  17, 1994,  the  effective 
date  of  the  Binational  Panel's  decision. 

On  December  15, 1994,  the  United 
States  and  Canada  agreed  to  enter  into 
consultations  to  try  to  resolve  the  trade 
dispute  regarding  softwood  lumber  from 
Canada.  The  Department  also  decided, 
under  the  authority  of  the  Tariff  Act  of 
1930,  as  amended,  to  compromise  its 


claim  for  duties  on  softwood  lumber 
from  Canada.  This  compromise  resolved 
all  remaining  claims  of  the  United 
States  arising  from  the  countervailing 
duty  order  on  softwood  lumber  from 
Canada. 

Since  there  is  no  further  basis  for 
conducting  administrative  reviews  of 
the  countervailing  duty  order  on 
softwood  lumber  from  Canada,  the 
Department  is  terminating  the 
administrative  review  for  the  period 
March  12,  1992  through  March  31, 1993, 
and  will  not  initiate  the  administrative 
review  for  the  period  April  !■,  1993 
through  March  16,  1994. 
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Dated:  March  7, 1995. 
Paul  L.  Joffe, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-6256  Filed  3-13-95;  8:45  am] 

BILUNG  CODE  3S10-OS-^ 


[A-B34-802] 

Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  Kazakhstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  the 
Agreement  Between  the  United  States 
Department  of  Commerce  andthe 
Republic  of  Kazakhstan  Suspending  the 
Antidumping  Investigation  on  Uranium 
bom  Kazakhstan. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  and  the  Republic  of 
Kazakhstan  (Kazakhstan)  have  signed  an 
Amendment  (the  Amendment)  to  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan  (the  Agreement). 
EFFECTIVE  DATE:  February  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle  or  Maureen  Price,  Office  of 
Agreements  Compliance,  Import 
Administration,  hitemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0172  or  (202)  482- 
0159,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  16, 1992,  the  Department 
and  Kazakhstan  signed  the  Agreement 
and,  on  October  30,  1992,  the 
Agreement  was  published  in  the 
Federal  Register  (57  FR  49220,  49222). 
On  November  9,  1994,  the  Department 
and  Kazakhstan  initialled  an 
Amendment  to  include  highly  enriched 


uranium  (HEU)  within  the  product 
coverage  of  the  Agreement.  The 
Department  subsequently  released  the 
Amendment  to  interested  parties  for 
comment.  After  careful  consideration  by 
the  Department  of  the  comments 
submitted  and  further  consultations 
between  the  parties,  the  Department  and 
Kazakhstan  signed  a  final  Amendment 
on  February  7, 1995.  The  text  of  the 
final  Amendment  follows  this  notice. 

Date:  March  6, 1995. 
Paul  L.  Jofife, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Amendment  to  the  Agreement  Between 
the  United  States  Department  of 
Commerce  and  the  Republic  of 
Kazakhstan  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan 

The  United  States  Department  of 
Commerce  and  the  Republic  of 
Kazakhstan  hereby  amend  their 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan,  signed  October  16, 
1992,  as  follows: 

Section  III,  "Product  Coverage,"  is 
amended  to  include  the  following 
paragraph: 

Highly  enriched  uranium  ("HEU")  is 
within  the  scope  of  this  investigation, 
and  HEU  is  covered  by  this  Agreement. 
For  the  purpose  of  this  Agreement,  HEU 
means  lu^nium  enriched  to  20  percent 
or  greater  in  the  isotope  uranium-235, 
whether  in  the  form  of  metal,  uranium 
oxide,  fuel  rods,  or  powder. 

Section  IV  is  amended  to  include  the 
following  paragraph  L: 

L.l.  Exports  of  HEU  pursuant  to  the 
Purchase  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Republic  of 
Kazakhstan,  completed  November  17, 
1994  ("Purchase  Agreement")  will  not 
bs  counted  against  the  export  limits 
established  in  accordance  with 
paragraph  C  of  this  section.  The 
disposition  of  the  HEU  is  in  the  public 
interest  because:  (1)  the  HEU  or 
products  from  it  will  be  processed  or 
delivered  by  the  United  States 
Department  of  Energy,  its  governmental 
successors,  its  contractors,  assigns,  or 
U.S.  private  parties  acting  in  a  maimer 
not  inconsistent  with  the  Purchase 
Agreement;  (2)  any  utility-owned 
uranium  products  delivered  pursuant  to 
enrichment  contracts  affected  by  the 
purchase  of  HEU  or  HEU  products  will 
not  be  resold  in  the  United  States,  either 
as  natural  uranium  or  as  low  enriched 
uranium  ("LEU")  produced  in  excess  of 
the  contractually-specified  amount;  (3) 
contracts  for  the  purchase  of  HEU  or 


HEU  products  from  Kazakhstan  will  be 
provided  to  the  Department;  (4)  annual 
summaries  of  utiUzation  of  HEU  and 
HEU  products  and  associated  utility 
feed  will  be  provided  to  the  Department: 
and  (5)  the  Department  determines  that 
permitting  importation  of  all  or  any 
portion  of  the  HEU  in  question  is 
consistent  with  the  purposes  of  this 
Agreement. 

2.  Exports  of  HEU  must  be 
accompanied  by  an  export  certificate 
endorsed  by  the  Republic  of  Kazakhstan 
specifying  the  amount  of  the  export. 

This  Amendment  constitutes  an 
integral  part  of  the  Agreement  Between 
the  United  States  Department  of 
Commerce  and  the  Republic  of 
Kazakhstan  Suspending  the 
Antidumping  Investigation  on  Uraniimi 
from  Kazakhstan. 

Signed  on  this  7th  day  of  February,  1995. 

For  the  Republic  of  Kazakhstan: 
Tuleutai  S.  Suleimenov, 
Ambassador  to  the  United  States. 

For  the  United  States  Department  of 
Commerce: 

Paul  L.  Jofife, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-6257  Filed  3-13-95;  8:45  am] 

BILUNO  CODE  3U1(M>S-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  CuUural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shovm  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-008.  Applicant: 
U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585.  Instrument:  Fuel  Cell. 
Manufacturer.  Fuji  Electric  Company, 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  convert  hydrogen  and 
oxygen  into  electrical  power  during 
studies  of  the  use  of  a  phosphoric  acid 
fuel  cell  to  propel  an  urban  transit  bus. 
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Application  Accepted  by  Commissioner 
of  Customs:  February  2. 1995. 

Docket  Number:  95-009.  Applicant: 
University  of  Texas  at  Austin,  Center  for 
Space  Research,  WRW  402,  Campus 
Code  C0605,  Austin,  TX  78712. 
Instrument;  Precise  Range  and  Range- 
rate  Equipment  SatelUte  Tracking 
Ground  Station.  Manufacturer:  Domier 
GmbH,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  provide 
groimd  based  tracking  support  for 
European  Space  Agency  and  Earth- 
Remote  Sensing  SatelUte.  Knowing  the 
precise  location  of  the  ERS-2  satellite, 
the  sateUite  measvurements  can  be 
acoirately  reduced  to  study  climate  and 
environmental  related  phenomenon. 
Application  Accepted  by  Conunissioner 
o/ Customs;  February  9, 1995. 

Docket  Number:  95-010.  Applicant: 
Skidaway  Institute  of  Oceanography, 
Univereity  System  of  Georgia,  10  Ocean 
Science  Circle,  Savannah,  GA  31411. 
Instrument;  Laser  Ablation  Accessory, 
Electrothermal  Vaporization  System, 
Desolvating  Nebulizer.  Manufacturer: 
Fisons,  United  Kingdom.  Intended  Use: 
The  instruments  are  accessories  to  an 
existing  mass  spectrometer  used  to 
enhance  trace  metal  analysis 
capabilities  when  investigating  water, 
sediment,  tissue  and  any  type  of  solid 
sample.  Application  Accepted  by 
Commissioner  of  Customs:  February  14, 
1995. 

Docket  Number:  95-011.  Applicant: 
Columbia  Univereity  in  the  Qty  of  New 
York,  Biological  Sciences,  500  Fairchild 
Bldg.,  New  York,  NY  10027.  Instrument: 
High  Energy  Xenon  Flashlamp  System, 
Model  XF-10.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
flash  photolysis  of  "caged"  compoimds 
including  caged  calcium,  a  technique 
used  to  examine  the  effect  of  local 
elevations  of  calcium  in  muscle  cells  on 
transmitter  release  from  neiux)ns  which 
synapse  on  that  muscle  cell.  These 
experiments  are  conducted  with  the 
hope  of  achieving  a  more  complete 
imderstanding  of  how  transmitter  is 
released  and  how  this  release  is 
controlled.  Application  Accepted  by 
Commissioner  of  Customs:  February  14, 
1995. 

Frank  Creel 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-6262  Filed  3-13-95;  8:45  am] 
BIUJNQ  COOE  3610-OS-F 


University  of  Colorado  at  Boulder,  et 
al.;  Notice  of  Consolidatad  Decision  on 
Applications  for  Duty-Free  Entry  of 
Sclenttflc  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-118.  Applicant: 
University  of  Colorado  at  Boulder. 
Boulder,  CO  80309.  Instrument: 
Microvolume  Stopped-flow 
Spectrometer,  Model  SX.17MV. 
Manufacturer:  AppUed  Photophysics, 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  52958,  October  20, 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  pneumatic  syringe  drive, 
(2)  computer  acquisition  of  time- 
resolved  emission  spectra  and  (3) 
analysis  of  samples  as  small  as  25  (il. 
Advice  Received  From:  The  National 
Institutes  of  Health,  January  9, 1995. 

Docket  Number:  94-120.  Applicant: 
Northern  Illinois  University,  DeKalb,  IL 
60115.  /nstrument;  Microvolume 
Stopped-Flow  Spectrofluorimeter, 
Model  SX.17MV.  Manufacturer: 
Applied  Photophysics  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  59 
FR  52958,  October  20. 1994.  Reasons: 
The  foreign  instnunent  provides:  (1) 
time  resolution  of  0.01  ms  with  0.85  ms 
dead  time  and  (2)  detection  of  small 
absorbance  changes  at  high  absorbance 
values.  Advice  Received  From:  The 
National  Institutes  of  Health,  January  9, 
1995. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  Creel 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-6263  Filed  3-13-95;  8:45  am] 
BHJJNO  COOE  3S10-OS-F 


U.S.  Bureau  of  Mines,  et  ai.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
purauant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-143.  Applicant: 
U.S.  Bureau  of  Mines,  Denver,  CO 
80225.  Instrument:  Electron  Microscope, 
Model  CM200.  Manu/acturer;PhiUps, 
The  Netherlands.  Intended  Use:  See 
notice  at  60  FR  442,  January  4, 1995. 
Order  Date:  August  25. 1994. 

Docket  Number:  94-147.  Applicant: 
Wayne  State  University,  Detroit,  MI 
48201.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Monu/acturer;  JEOL, 
Japan.  Intended  Use:  See  notice  at  60  FR 
3394.  January  17. 1995.  Order  Date: 
October  24. 1994. 

Docket  Number:  94-152.  Applicant: 
Univereity  of  Virginia.  Charlottesvilee, 
VA  22903.  Instrument:  Electron 
Microscope.  Model  JEM  2010F. 
Manufacturer:  JEOL,  Japan.  Intended 
Use:  See  notice  at  60  FR  3394,  January 
17, 1995.  Order  Date;  June  29, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instnunent  or  at  the  time  of  receipt  of 
appUcation  by  the  U.S.  Customs 
Service. 

Frank  Creel 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-6260  Filed  3-13-55;  8:45  am] 

BILUNO  COOE  3510-OS-f 


University  of  California,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pvu^uant  to 
Section  6(c)  of  the  Educational, 


Scientific,  and  CuhuraJ  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington.  DC. 

Docket  Number:  94-104.  Applicant: 
Univereity  of  California,  San  Diego,  La 
lolla,  CA  92093.  Instrument:  Imaging 
Plate  X-ray  Detector  for  Protein 
Crystallography.  Manufacturer:  Mar 
Research,  Germany.  Intended  Use:  See 
notice  at  59  FR  49645.  September  29, 
1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  high  efficiency  detection  of 
molybdenum  K,  x-rays  at  resolution  to 
0.12nm  and  (2)  exposure  time  of  just  90s 
allowing  use  of  a  single  imaging  plate 
under  computer  control  and  data 
readout.  National  Institutes  of  Health 
advises  in  its  memorandum  dated 
lanuary  9.  1995  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  {2}  it 
knows  of  no  domestic  instmment  or 
ap]3aratus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  Unilcd  .Sfafps. 

Frank  Creel 

Director,  Statutory  bnporl  Pnjgrujui  Staff 
jFR  Dof;.  95-6258  Filed  3-13-9r.:  845  »m| 
BILLING  CODE  3510-OS-F 
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Medical  College  of  Pennsylvania,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cuhur.d 
Materials  Importation  .Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897:  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M  in 
Room  4211,  U.S.  Departmejit  of 
Cjommerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.Q 

Comments:  None  received.  Deti^von: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnnnents  described  below,  for  such 
purposes  as  each  is  intended  to  b**  used. 


is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-109.  Applicant: 
Medical  College  of  Pennsylvania, 
Philadelphia.  PA  19129.  Instnunent: 
High  Intensity  Xenon  Flashlamp 
System,  Model  HF-10.  Manufacturer 
Hi-Tech  Scientific,  United  Kingdom 
Intended  Use:  See  notice  at  59  FR 
52288.  October  17,  1994.  fleasons.The 
foreign  instrument  provides:  (1)  stored 
electrical  energy  to  340  },  (2)  anti- 
reflection  coated  quartz  optics  for 
focusing  and  (3)  optical/electrical 
shielding.  Advice  Received  From: 
National  Institutes  of  Health.  )anuarv  9 
1995. 

Docket  Number:  94-114.  Applicant: 
University  of  Illinois  at  Urbana,  IL 
61801.  Instrument:  Aqua-Tox-Control- 
Daphnia  Monitor.  Manufacturer:  Kerre 
Umwelt  Technik  GmbH.  Germany. 
Intended  Use:  See  notice  at  59  FR 
52958,  October  20,  1994.  Reasons:The 
foreign  instrument  provides  use  of  small 
invertebrate  organisms  as  rapid 
indicators  of  toxicity  in  aqueous 
sources.  Advice  Received  From: 
National  Institutes  of  Health.  |anuarv  9 
1995. 

Docket  Xumbt-r:  94-115.  Applicant: 
University  of  California,  Davis,  CA 
95616.  Instrument:  High  Intensity 
Xenon  Flashlamp  System,  Model  XF-JO 
Manufacturer  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  .See 
notice  at  59  FR  52958,  October  20,  1994 
Reasons:  The  foreign  instrument 
provides:  (1)  stored  electrical  energy  to 
340  |.  (2)  anti-reflection  coated  quartz 
optics  for  focusing  and  (3)  optical/ 
electrical  shielding.  Advice  Rei:eiveii 
From:  Nationallnstifutes  of  Health. 
Ianuan'9,  1995. 

Docket  Number:  94-1 19.  Applic(u:t 
Howard  Hughes  Medical  Institute. 
Houston,  TX  77030.  /nstrum^nt:  X-Ray 
Diffraction  Image  Processor.  Model  DIP- 
2030.  Manufacturer:  MdiC  Science  Co., 
Lid.,  japan.  Intended  Use:  See  notice  at 
59  FR  52938,  0<  tober  20,  1994.  Reasons 
The  foreign  instrument  provides:  (1) 
sensitivity  of  1  x-ray  proton  jjer  level. 
(2)  dynamic  range  of  10"  and  (3) 
measurement  with  pseudo  - 
Weissenljj'rg  geometry.  Advite  Ileteived 
From:  National  In.stitiites  »(f  Health. 
January  9. 1995. 

The  N'ational  Institutes  of  Hp.alth 
advises  that  (1)  ti»e  capabilities  of  each 
of  the  foreign  instnunenls  described 
above  are  p«?rtinent  to  each  apphcant  s 
intended  purpose  and  (2)  they  kiMJVv  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  eacJi  instrument. 

We  know  of  no  other  instrument  ox 
apparatus  being  manufactured  in  the 
I  ;niled  States  which  is  of  equivalent 


scientific  value  to  any  of  the  forei^ 

instruments. 


Fninii  Cnsel 

Direi.-for,  Statutory  Import  Programs  Staff 
IFR  Doc.  95-62.S9  Filed  3-13-«»5;  8:4.S  ami 

BILUNG  CODE  3$tO-OS-F 


University  of  Califomta,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  lu 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301) 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce.  l4Th  and 
Constitution  Avenue.  N.W., 
Washington,  D.C 

Docket  Number:  94-139.  Applicaitl. 
University  of  California.  .Santa  Cni2,  CA 
95064.  Instrument:  ICP  Mass 
Spectrometer,  Model  ELEMENT. 
Manufacturer:  Finnigan  .MAT  GmbH. 
Germany.  Intended  Use:  .See  notice  al  '>v» 
FR  6694 1.  December  28.  1994. 

Comments:  None  received.  Det  nian 
Appnned.  No  instrument  of  pquivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  a«,  it  rv 
intended  to  be  used,  is  being 
manufat  tured  in  the  United  Stat.*- 
Reasons:  The  foreign  instrument 
provides:  (1)  a  double-forussing 
magnetic  sector  analyzer.  (2)  resohitiOii 
to  7500.  (3)  la.ser  ablation  and  glow- 
discharge  ion  s«)urcps  and  («)  sui)  ppij 
measurements  of  the  transition 
•dements.  These  capabilities  arc- 
pertinent  to  the  applicant's  intended 
purjjos*'  and  we  know  of  no  instrunwnl 
<w  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  whii  h  jv 
being  manufactunul  in  the  UniteiJ 

.Slides. 

Frank.  V.Tt'ri 

Dlni  !:>r.  Stiiruhii\^l!i]p,)riP[,,^,u}Xi.  iXu// 
IFR  r>o< .  95-^i.'ii4  Filed  3-13-«»5:  8  45  ,.-< 

BILLING  COOE  35l»-CS-|c 


University  of  Massachusetts 
Dartmouth,  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuaj-.t  t.) 
.Sectiim  6((:)  of  the  Educational. 
.Scientific,  and  Cultural  Materials 
Importation  Art  of  1966  (Pub.  L  8rJ- 
651,  80  Stat,  mi:  15  CFR  part  301). 
Related  records  can  be  viewed  UMween 
H:30  AM  and  5:00  PM  in  Room  421 1. 
U.S.  Department  of  Commen;e,  l4th.-»iKl 


UMI 


13702 


Federal  Register  /  Vol.  60.  No.  49  /Tuesday.  March  14.  1995  /  Notices 


Fe<leral  Register  /  Vol.  60.  No.  49  /  Tuesday.  March  14.  igg.-)  /  No! ices 


13703 


Constitution  Avenue.  N.W., 
Washington.  D.C. 

Docket  Number:  94-100.  Applicant: 
University  of  Massachusetts  Dartmouth, 
N.  Dartmouth.  MA  02747.  Instrument: 
Pneumatic  Drive  Accessory  for  stopped- 
flow  kinetics  apparatus.  Model  Opt.l2P. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  49645.  September  29, 
1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessor)' 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  January  9. 1995. 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instriunent. 

Frank  Creel 

Director.  Stalutory  Import  Programs  Staff 
IFR  Doc.  95-6265  Filed  3-13-95:  8:45  am) 
BILLINO  CODE  3$10-OS-F 


TIMES:  9:00  AM-1:00  PM  (Impact  on 

Population  Change). 

ADDRESSES:  Sheration  Mesa  Hotel,  200 

North  Centennial  Way,  Mesa,  AZ  85201. 

602-898-8300. 

FOR  FURTHER  INFORMATION:  Paul 

Donnelly  (202)  673-5348. 

Dated:  March  7, 1995. 
Susan  Martin, 
Executive  Director. 
[FR  Doc.  95-6151  Filed  3-13-95;  8:45  am] 

BILLING  CODE  6820-47-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Information  collection 
request 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Information  Collection  Request 

submitted  to  the  Federal  Office  of 

Management  and  Budget  (FOMB)  for 

review. 


COMMISSION  ON  IMMIGRATION 
REFORM 

Phoenix  Roundtables 

AGENCY:  Commission  on  Immigration 

Reform. 

ACTION:  Announcement  of  Commission 

Roundtables. 

This  notice  announces  a  roundtable  to 
be  held  by  the  U.S.  Commission  on 
Immigration  Reform  in  Phoenix,  AZ  on 
March  22. 1995.  The  Commission, 
created  by  Section  141  of  the 
Immigration  Act  of  1990,  is  mandated  to 
review  the  Implementation  and  impact 
of  U.S.  Immigration  policy  and  report  its 
findings  to  Congress.  An  interim  report, 
"U.S.  Immigration  Policy:  Restoring 
Credibility."  was  issued  on  September 
30. 1994;  the  final  report  is  due  in  1997. 

The  roundtable  participants  will 
include  the  Commissioners,  reseeirchers, 
government  officials,  representatives  of 
local  organizations,  and  other  experts. 
The  roundtable  will  examine 
immigration  as  a  contributor  to 
population  change  and  the  resulting 
effects  on  services,  the  economy  and 
natural  resources.  This  subject  will  be 
examined  from  both  the  local  and 
national  perspectives. 
DATES:  March  22,  1995. 


summary:  This  notice  provides 
information  about  a  data  collection 
proposal  by  AmeriCorps  "National 
Civilian  Community  Corps  (A'NCCC) 
currently  under  review  by  the  Office  of 
Management  and  Budget  (0MB).  The 
revised  AmeriCorps* NCCC  Team 
Leader  Application  is  a  document, 
based  on  the  previously  approved 
AmeriCorps  Leaders  appUcation  (OMB) 
Approval  No.  3045-0005).  It  is  to  be 
used  for  the  purpose  of  screening 
applicants  in  the  recruitment  process  for 
AmeriCorps* NCCC  Team  Leaders.  The 
revisions  are  as  follows: 
A.  Page  One,  section  I.,  "Personal 
Information",  was  expanded  to  include 
a  section  requesting  the  applicant's 
preferred  campus  location  on  which  to 
serve. 

B.  Page  One.  section  III..  "National 
and  Community  Service  Background," 
was  redesigned  with  the,  "Skills  and 
Employment  History."  title.  This  section 
requests  Team  Leader  applicants 
complete  the  following  "Skills  Self- 
Assessment"  and  to  attach  a  resume- 
type  document  which  includes  a  listing 
of  professional  experience  and  service 
organizations  with  whom  the  applicant 
has  worked. 

C.  The  section  IV.,  "Skills  in  National 
Ser\ice  Priority  Areas,"  was  replaced 
with  a  "Skills  Self-Assessment". 

D.  The  applicant  reference  form  was 
expanded  to  include  a  skills  assessment 
from  the  reference.  The  skills 
assessment  form  works  with  the  same 
list  as  the  self-assessment  form. 

E.  The  section  VII.,  "Legal"  was 
added  to  request  from  applicants 


information  on  existence  of  criminal 
convictions  or  adjudications. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  OMB  and  AmeriCorps* NCCC 
wrill  consider  comments  on  the 
proposed  collection  of  information  and 
record  keeping  requirements  on  or 
before  April  13.  1995. 
ADDRESSES:  Fred  Peters,  Deputy 
Director.  AmeriCorps*NCCC.  1201  New 
York  Avenue.  N.W..  Washington.  D.C. 
20525. 

SEND  COMMENTS  TO  BOTH:  Dan  Chenok. 
Desk  Officer  for  Corporation  for 
National  Service.  Office  of  Management 
and  Budget,  3002  New  Executive 
Office!  BIdg.,  Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Peters  (202)  606-5000  ext.  102. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests. 
O^jce  of  Action  Issuing  Proposal: 

AmeriCorps*NCCC. 
Title  of  Forms:  AmeriCorps*  NCCC 

Team  Leader  Application. 
Needs  and  Use:  AmeriCorps*NCCC  is 

requesting  irlformation  to  meet 

requirements  of  federal  law.  This 

information  is  used  for  program 

management,  planning,  and  required 

record  keeping. 
Type  of  Request:  Submission  of  a  new 

collection. 
Respondent's  Obligation  to  Reply: 

Required  to  receive  benefits. 
Frequencey  of  Collection:  On  occasion. 
Estimated'Number  of  Responses:  500. 
Average  Burden  Hours  Per  Response:  2 

hours  (reporting  and  record  keeping). 
Estimated  Annual  Reporting  or 

Disclosure  Burden:  1,000  hours. 
Regulatory  Authority:  1990  National 

Service  Act  (as  amended). 

Dated:  .March  7,  1-995. 
Lew  R.  Heffher, 

Deputy  Director.  AmeriCorps  'S'CCC. 
IFR  Doc.  95-6165  Filed  3-13-95:  8:45  am] 
BILLING  CODE  WS0-28-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

U.S.  Army  Command  and  General  Staff 
College  Advisory  Committee 

agency:  U.S.  Army  Command  and 
General  Staff  College,  DOD. 
ACTION:  Meeting  Notice. 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting. 

Nanui:  US.  Army  Command  and  General 
.Staff  Collie  (CGSC)  Advisory  Commifipc. 
Dote.  .5-7  April  1995. 
Place:  Bell  Hall,  Room  113,  Fort 
Leavenworth,  Kansas  66027-6900. 

Time:  1700-2200—5  April  1995.  0730- 
2100— «  April  1995.  0730-1400—7  April 
1995. 

Propostid  Agt-nda:  1700-2200.  5  April: 
Review  of  CGSC  educational  program.  0730- 
2100.6  April:  Continuation  of  review.  073O- 
1030.  7  April:  Continuation  of  review.  103O- 
1130.  7  April:  Executive  Session.  1300-1400. 
7  April:  Report  to  Commandant 

The  purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the  entiri* 
range  of  college  operations  and,  xvhprp 
appropriate,  to  provide  advice  and 
recommendations  to  the  Cotlej^ 
Cominand.»nt  and  faculty. 

The  nieuting  will  be  open  to  the  publit  fe> 
the  extent  that  space  limitations  of  the 
meeting  location  permit.  Because  of  these 
limitations,  interested  parties  are  requested 
to  reserve  space  by  contacting  the 
Committee's  Exec-utive  Secretary:  Philip  J. 
Brooks,  USACGSC  Advisory  Committee,  Bell 
Hall,  Room  123.  Fort  Leavenworth,  Kansas 
66027-6900;  Phone:  (913)884-2741. 
Kemieth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-6180  Filed  3-13-95;  «:45  am) 
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Corps  of  Engineers 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  U.S.  Army  0:)rps  of  Engineers, 

DoD. 

ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  provide  current  Regulatory  Guidance 
Letters  (RGL's)  to  all  interested  parties. 
RGL's  are  used  by  the  Corps 
Headquarters  as  a  means  to  transmit 
guidance  on  the  permit  program  (33 
CFR  320-330)  to  its  division  and  district 
engineers  (DE's).  Each  future  RGL  will 
be  published  in  the  Notice  Section  of 
the  Federal  Register  as  a  means  to 
insure  the  widest  dissemination  of  this 
information  while  reducing  costs  to  the 
Federal  Government.  The  Corps  no 
longer  maintains  a  mailing  list  to 
furnish  copies  of  the  RGL's  to  the 
public. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Ralph  Eppard.  Regulatory  Branch. 
Office  oftheChief  of  Engineers  at  (202) 
272-1783. 

SUPPLEMENTARY  INFORMATION:  RGL's 
were  developed  by  the  Corps  of 
Engineers  as  a  system  to  ocganize  «iMi 


track  written  guidance  issued  to  its  field 
agencies.  RGL's  are  normally  issued  as 
a  result  of  evolving  policy;  judicial 
decisions  and  changes  to  the  Corps 
regulations  or  another  agency's 
regulations  which  affect  the  permit 
program.  RGL's  are  used  only  to 
interpret  or  clarify  existing  regulatory 
program  policy,  but  do  provide 
mandatory  guidance  to  Corps  district 
offices.  RGL's  are  sequentially 
numbered  and  expire  on  a  specified 
date.  However,  unless  superseded  by 
specific  provisions  of  subsequently 
issued  regulations  or  RGL's.  the 
guidance  provided  in  RGL's  generally 
remains  valid  after  the  expiration  date. 
The  Corps  incorporates  most  of  the 
guidance  pro\nded  by  RGL's  whenever 
it  revises  its  permit  regulations.  There 
were  two  RGL's  issued  by  the  Corps 
during  1994.  and  both  were  published 
in  the  Notice  Section  of  the  Federal 
Register  upon  issuance.  We  are  hereby 
publishing  all  current  RGL's.  beginning 
with  RGL  91-1  and  ending  with  RGL 
94-2.  We  will  continue  to  publish  each 
RGL  in  the  Notice  Section  of  the  Federal 
Register  upon  issuance  and  in  early 
1996.  we  will  again  publish  the 
complete  list  of  all  current  RGL's. 

Dated:  February  6,  1995 
fames  E.  Cnmvs. 

Acting  Chief,  Operation^;,  Construction  on  J 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Lener  (RGL  91-1) 

RGL  91-1     DATE:  Drt  31.  1991     EXHRES: 
Dec  31,  1996 
SUBJECT:  Extensions  of  Time  For  Individual 
Pcmiit  Authorizations 

1.  The  purpose  of  this  guidance  is  to 
provide  darificafion  for  district  and  divisioo 
offices  relating  to  extensions  of  time  for 
Department  of  the  .^miv  permits  (See  33  CFR 
325.6). 

2  Genera/;  A  permittee  is  informed  of  the 
time  limit  for  completing  an  authorized 
activity  by  General  Condition  #1  of  the 
standard  permit  form  (ENG  Form  1721).  This 
condition  stales  that  a  request  for  an 
extension  of  time  should  be  submitted  to  the 
authorizing  official  at  least  one  month  prior 
to  the  expiration  date.  This  request  should  be 
in  writing  and  should  explain  the  basis  of  the 
request  The  DE  may  consider  an  oral  request 
from  the  pemiittee  provided  it  is  followed  up 
with  a  WTitten  request  prior  to  the  expiration 
date.  A  request  for  an  extension  of  time  will 
usually  be  granted  unless  the  DE  determines 
that  the  time  extension  wo*ild  be  contrary  to 
the  public  interest.  The  one  moofh  submittal 
requirement  is  a  woridoad  management  time 
limit  designed  to  prevent  permittees  from 
filing  last  minut*  time  extensioa  requests. 
Obviously,  the  one  month  period  is  not 
sufficient  to  make  •  final  deciskm  oo  all  tim« 
extension  requests  that  are  processed  in 
accordance  with  33  CFR  325.2.  h  should  be 
noted  that  a  permittee  may  choose  to  request 
a  time  extemion  sfxuier  than  this  (e.g.,  six 


months  prior  to  the  expiration  date).  Whilp 
iht're  is  no  fbnnal  time  limit  of  this  n.ifure, 
d  request  for  an  extension  of  time  should 
generally  not  be  considered  by  the  DE  more 
than  one  year  prior  »o  the  expiration  date  A 
permit  will  automatically  expire  if  an 
extension  is  not  requested  arid  granted  pfior 
to  the  applicable  expiration  date  (See  33  CFR 
3256(di). 

3.  Requehts  fur  Time  Extensions  Ptfjr  to 
Expiration:  For  requests  of  time  extensions 
r»,'<  eived  prior  to  the  expiration  date,  the  DE 
should  consider  the  following  proredures  if 
a  decision  on  the  request  cannot  be 

« ompleted  prior  to  the  permit  expiration 
date: 

(a)  The  DE  may  grant  an  interim  time 
tixieiision  while  a  final  decision  is  lieing 
made:  or 

(b)  The  DE  may,  when  appropriate, 
suspend  the  permit  at  the  same  time  that  an 
interim  time  extension  is  gramed.  while  a 
final  decision  is  being  made. 

4.  Requests  for  Time  Extensions  Afti-i 
Expiration:  A  time  extension  cannot  be 
granted  if  a  tin»e  extension  request  is 
re«ei\ed  after  the  applicable  time  limit  tu 
such  i.ases.  a  new  pemiit  application  must  he 
prcK  essed.  if  the  permittee  wishes  to  pursue 
the  work.  However,  the  DE  may  coosider 
expedited  processing  procedures  when:  (1j 
The  request  is  received  shortly  (generally  30 
days)  after  the  expiration  date.  U]  the  Dh 
determines  that  there  have  been  no 
substantial  changes  in  the  attendant 
circumstances  since  the  original 
authorization  was  issued,  and  (3)  the  UK 
beliefs  that  the  time  extension  would  likely 
have  been  granted.  Expedited  proceiwing 
procedures  may  include,  but  are  not  limited 
to.  not  requiring  that  a  new  appttcatioo  iono 
be  submiiti^  or  issuing  a  15  day  public 
notice. 

5  This  guidance  expires  31  December  199^ 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
John  P.  Elmore.  P.E.. 
Chief.  Operations.  Construction  and 
Readiness  Division  Directorate  of  Civil  Works 

Regulator)'  Guidance  Letter  [RC,L  92-1) 

RGL  92-1     Date:  13  May  1992.  Expires-  31 

December  1997 
.•vubject:  Federal  .Agencies  Roles  and 
Responsibilities. 
1   Purpose:  The  purpose  of  this  guidance 
is  to  clarify  the  Army  Corps  of  Engineers 
leadership  and  decision-making  role  as 
"project  manager"  for  the  evaluation  of 
permit  applications  pursuant  to  Section  404 
of  the  Clean  Water  Act  (CW,\)  and  Section 
10  of  the  Rivers  and  Harbors  Ac1.  This 
guidance  is  also  intended  to  encourage 
effective  and  efficient  coordination  among 
prospective  permittees,  the  Corps,  and  the 
Federal  resource  agencies  (i.e., 
Envirunmenlal  Protection  Agenrv  (EPA), 
Fish  and  Wildlife  Ser\'ice  (FWS).and 
Ndtional  Marine  Fisheries  Service  (NMFS)). 
Implementation  of  this  guidance  will  help  to 
streamline  the  permit  pro<.:ess  by  minimizing 
delays  and  ensuring  more  timely  decision*, 
while  providing  a  meaningful  opportunity  for 
substantive  input  from  all  Ft^deral  agencies. 
2.  Background:  (a)  The  Department  of  the 
Army  Rcfutatory  Program  must  operate  'm  an 
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efficient  manner  in  order  to  protect  the 
aquatic  environment  and  provide  fair, 
equitable,  and  timely  decisions  to  the 
regulated  public.  Clear  leadership  and  a 
predictable  decision-making  framework  will 
enhance  the  public  acceptance  of  the 
program  and  allow  the  program  to  meet  the 
important  objective  of  effectively  protecting 
the  Nation's  valuable  aquatic  resources. 

(b)  On  August  9, 1991,  the  President 
announced  a  comprehensive  plan  for 
improving  the  protection  of  the  Nation's 
wetlands.  The  plan  seeks  to  balance  two 
important  objectives — the  protection. 
restoration,  and  creation  of  wetlands  and  the 
need  for  sustained  economic  growth  and 
development.  The  plan,  which  is  designed  to 
slow  and  eveiltually  stop  the  net  loss  of 
wetlands,  includes  measures  that  will 
improve  and  streamline  the  current  wetlands 
regulatory  system.  This  Regulatory  Guidance 
Letter  is  issued  in  accordance  with  the 
President's  plan  for  protecting  wetlands. 

(c)  The  intent  of  this  guidance  is  to  express 
clearly  that  the  Corps  is  the  decision-maker 
and  project  manager  for  the  Department  of 
Array's  Regulatory  Program.  The  Corps  will 
consider,  to  the  maximum  extent  possible,  all 
timely,  project-related  comments  from  other 
Federal  agencies  when  making  regulatory 
decisions.  Furthermore,  the  Corps  and 
relevant  Federal  agencies  will  maintain  and 
improve  as  necessary  their  working 
relationships. 

(d)  The  Federal  resource  agencies  have 
reviewed  and  concurred  with  this  guidance 
and  have  agreed  to  act  in  accordance  with 
these  provisions.  While  this  guidance  does 
not  restrict  or  impair  the  exercise  of  legal 
authorities  vested  in  the  Federal  resource 
agencies  or  States  under  the  CWA  or  other 
statutes  and  regulations  (e.g..  EPA's  authority 
under  section  404(c),  section  404(f).  and 
CWA  geographic  jurisdiction  and  FWS/ 
NMFS  authorities  under  the  Fish  and 
Wildlife  Coordination  Act  and  the 
Endangered  Species  Act  (ESA)),  agency 
comments  on  Department  of  the  Army  permit 
applications  must  be  consistent  with  the 
provisions  contained  in  this  regulatory 
guidance  letter. 

3.  The  Corps  Project  Management/Decision 
Making  Role:  (a)  The  Corps  is  solely 
responsible  for  making  final  permit  decisions 
pursuant  to  section  10  and  section  404(a), 
including  final  determinations  of  compliance 
with  the  Corps  permit  regulations,  the 
Section  404(b)(1)  Guidelines,  and  Section 
7(a)(2)  of  the  ESA.  As  such,  the  Corps  will 
act  as  the  project  manager  for  the  evaluation 
of  all  permit  applications.  The  Corps  will 
advise  potential  applicants  of  its  role  as  the 
project  manager  and  decision-maker.  This 
guidance  does  not  restrict  EPA's  authority  to 
make  detenninations  of  compliance  with  the 
Guidelines  in  carrying  out  its  responsibilities 
under  Sections  309  and  404(c)  of  the  Clean 
Water  Act. 

(b)  As  the  project  manager,  the  Corps  is 
responsible  for  requesting  and  evaluating 
information  concerning  all  permit 
applications.  The  Corps  will  obtain  and 
utilize  this  information  in  a  manner  that 
moves,  as  rapidly  as  practical,  the  regulatory 
process  towards  a  filial  permit  decision.  The 
Corpa  ivill  not  evaluate  applications  as  a 


project  opponent  or  advocate — but  instead 
will  maintain  an  objective  evaluation,  fully 
considering  all  relevant  factors. 

(c)  The  Corps  will  fully  consider  other 
Federal  agencies'  project-related  comments 
when  determining  compliance  with  the 
National  Environmental  Policy  Act  (NEPA). 
the  Section  404(b)(1)  Guidelines,  the  ESA, 
the  National  Historic  Preservation  Act,  and 
other  relevant  statutes,  regulations,  and 
policies.  The  Corps  will  also  fully  consider 
the  agencies'  views  when  determining 
whether  to  issue  the  permit,  to  issue  the 
permit  with  conditions  and/or  mitigation,  or 
to  deny  the  permit. 

4.  TbeFederal  Resource  Agencies'  Role:  (a) 
It  is  recognized  that  the  Federal  resource 
agencies  have  an  important  role  in  the 
Department  of  the  Army  Regulatory  Program 
under  the  CWA,  NEPA.  ESA,  Magnuson 
Fisheries  Conservation  and  Management  Act, 
and  other  relevant  statutes. 

(b)  When  providing  comments.  Federal 
resource  agencies  will  submit  to  the  Corps 
only  substantive,  project-related  information 
on  the  impacts  of  activities  being  evaluated 
by  the  Corps  and  appropriate  and  practicable 
measures  to  mitigate  adverse  impacts.  The 
comments  will  be  submitted  within  the  time 
frames  established  in  interagency  agreements 
and  regulations.  Federal  resource  agencies 
will  limit  their  comments  to  their  respective 
areas  of  expertise  and  authority  to  avoid 
duplication  with  the  Corps  and  other 
agencies  and  to  provide  the  Corps  with  a 
sound  basis  for  making  permit  decisions.  The 
Federal  resource  agencies  should  not  submit 
comments  that  attempt  to  interpret  the  Corps 
regulations  or  for  the  purposes  of  section 
404(a)  make  detenninations  concerning 
compliance  with  the  Section  404(b)(1) 
Guidelines.  Pursuant  to  its  authority  under 
Section  404(b)(1)  of  the  CWA.  the  EPA  may 
provide  comments  to  the  Corps  identifying 
its  views  regarding  compliance  with  the 
Guidelines.  While  the  Corps  will  fully 
consider  and  utilize  agency  comments,  the 
final  decision  regarding  the  permit 
application,  including  a  determination  of 
compliance  with  the  Guidelines,  rests  solely 
with  the  Corps. 

5.  Pre-Application  Consultation:  (a)  To 
provide  potential  applicants  with  the 
maximum  degree  of  relevant  information  at 
an  early  phase  of  project  planning,  the  Corps 
will  increase  its  efforts  to  encourage  pre- 
application  consultations  in  accordance  with 
regulations  at  33  CFR  325.1(b).  Furthermore, 
while  encouraging  pre-application 
consultation,  the  Corps  will  emphasize  the 
need  for  early  consultation  concerning 
mitigation  requirements,  if  impacts  to  aquatic 
resources  may  occur.  The  Corps  is 
responsible  for  initiating,  coordinating,  and 
conducting  pre-application  consultations  and 
other  discussions  and  meetings  with 
applicants  regarding  Department  of  the  Army 
permits.  This  may  not  apply  in  instances 
where  the  consultation  is  associated  with  the 
review  of  a  separate  permit  or  license 
required  from  another  Federal  agency  (e.g., 
the  Federal  Energy  Regulatory  Commission 
or  the  Nuclear  Regulatory  Commission)  or  in 
situations  where  resource  agencies  p>erform 
work  for  others  outside  the  context  of  a 
specific  Department  of  the  Army  permit 


application  (e.g.,  the  Conservation  Reserve 
Program  and  technical  assistance  to 
applicants  of  Federal  grants). 

fb)  For  those  pre-application  consultations 
involving  activities  that  may  result  in 
impacts  to  aquatic  resources,  the  Corps  will 
provide  EPA,  FWS.  NMFS  (as  appropriate), 
and  other  appropriate  Federal  and  State 
agencies,  a  reasonable  opportunity  to 
participate  in  the  pre-application  process. 
The  invited  agencies  will  participate  to  the 
maximum  extent  possible  in  the  pre- 
application  consultation,  since  this  is 
generally  the  best  time  to  consider 
alternatives  for  avoiding  or  reducing  adverse 
impacts.  To  the  extent  practical,  the  Corps 
and  the  Federal  resource  agencies  will 
develop  local  procedures  (e.g., 
teleconferencing)  to  promote  reasonable  and 
effective  pre-application  consultations  within 
the  logistical  constraints  of  all  affected 
parties. 

6.  Applications  for  Individual  Permits:  (a) 
The  Corps  is  responsible  for  determining  the 
need  for,  and  the  coordination  of,  interagency 
meetings,  requests  for  information,  and  other 
interactions  between  permit  applicants  and 
the  Federal  Government.  In  this  regard. 
Federal  resource  agencies  will  contact  the 
Corps  to  discuss  and  coordinate  any 
additional  need  for  information  from  the 
applicant.  The  Corps  will  cooi)erate  with  the 
Federal  resource  agencies  to  ensure,  to  the 
extent  practical,  that  information  necessary 
for  the  agencies  to  carry  out  their 
responsibilities  is  obtained.  If  it  is 
determined  by  the  Corps  that  an  applicant 
meeting  is  necessary  for  the  exchange  of 
information  with  a  Federal  resource  agency 
and  the  Corps  chooses  not  to  participate  in 
such  a  meeting,  the  Federal  resource  agency 
will  apprise  the  Corps,  generally  in  writing, 
of  that  agency's  discussions  with  the 
applicant.  Notwithstanding  such  meetings, 
the  Corps  is  solely  responsible  for  permit 
requirements,  including  mitigation  and  other 
conditions — the  Federal  resource  agencies 
must  not  represent  their  views  as  regulatory 
requirements.  In  circumstances  where  the 
Corps  meets  with  the  applicant  and  develops 
information  that  will  affect  the  permit 
decision,  the  Corps  will  apprise  the  Federal 
resource  agencies  of  such  information. 

(b)  Consistent  with  33  CFR  325,  the  Corps 
will  ensure  that  public  notices  contain 
sufficient  information  to  facilitate  the  timely 
submittal  of  project-specific  comments  &x)m 
the  Federal  resource  agencies.  The  resource 
agencies  comments  will  provide  specific 
information  and/or  data  related  to  the 
proposed  project  site.  The  Corps  will  fully 
consider  comments  regarding  the  site  fit)m  a 
watershed  or  landscape  scale,  including  an 
evaluation  of  potential  cumulative  and 
secondary  impacts. 

(c)  The  Corps  must  consider  cumulative 
impacts  in  reaching  p)ermit  decisions.  In 
addition  to  the  Corps  own  expertise  and 
exp)erience,  the  Corps  will  fully  consider 
comments  from  the  Federal  resource 
agencies,  which  can  provide  valuable 
information  on  cumulative  impacts. 
Interested  Federal  agencies  are  encouraged  to 
provide  {>eriodically  to  the  Corps  generic 
comments  and  assessments  of  impacts 
(outside  the  context  of  a  sp>ecific  permit 


application)  on  issues  within  the  agencies' 
area  of  expertise. 

7.  General  Permits: 

(a)  The  Corps  is  responsible  for  proposing 
potential  general  permits,  assessing  impacts 
of  and  comments  on  proposed  general 
p>ermits,  and  deciding  whether  to  issue 
general  permits.  The  Corps  will  consider 
proposals  for  general  permits  from  other 
sources,  including  the  Federal  resource 
agencies,  although  the  final  decision 
regarding  the  need  to  propose  a  general 
permit  rests  with  the  Corps.  Other  interested 
Federal  agencies  should  provide  comments 
to  the  Corps  on  proposed  general  permits. 
These  Federal  agency  comments  will  be 
submitted  consistent  with  established 
agreements  and  regulations  and  will  focus  on 
the  Federal  agencies'  area(s)  of  exp>ertise.  The 
Corps  will  fully  consider  such  agencies' 
comments  in  deciding  whether  to  issue 
general  permits,  including  programmatic 
general  permits. 

(b)  The  Corps  is  responsible  for  initiating 
and  conducting  meetings  that  may  be 
necessary  in  developing  and  evaluating 
potential  general  permits.  Any  discussions 
with  a  State  or  local  Government  regarding 
proposed  programmatic  general  pjermits  will 
be  coordinated  through  and  conducted  by  the 
Corps.  Prior  to  issuing  a  programmatic 
general  permit,  the  Corps  will  ensure  that  the 
State  or  local  program,  by  itself  or  with 
appropriate  conditions,  will  protect  the 
aquatic  environment,  including  wetlands,  to 
the  level  required  by  the  section  404 
program. 

8.  This  guidance  expires  31  December  1997 
unless  sooner  revised  or  rescinded. 

For  the  Commander: 
Arthur  E.  Williams. 
Major  General.  USA.  Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (92-2) 

RGL  92-2     Date:  26  June  92     Expires:  31 

December  95  CECW-OR 
Subject:  Wafer  Dependency  and  Cranberry 

Production 

1.  Enclosed  for  implementation  is  a  joint 
Army  Corps  of  Engineers/Environmental 
Protection  Agency  Memorandum  to  the  Field 
on  water  dependency  and  cranberry 
production.  This  guidance  was  developed 
jointly  by  the  Army  Corps  of  Engineers  and 
the  U.S.  Environmental  Protection  Agency. 

2.  This  guidance  will  expire  31  December 
1995  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
John  P.  Elmore.  P.E.. 

Chief.  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Memoranduni  to  the  Field 

SUBJECT:  Water  Dependency  and  Cranberry 
Production 

1.  The  purpose  of  this  memorandum  is  to 
clarify  the  applicability  of  the  Section 
404(b)(1)  Guidelines  water  depjendency 
provisions  (40  CFR  230.10(a))  to  the 
cultivation  of  cranberries,  in  light  of  Army 
Corps  of  Engineers  (Corps)  regulations  at  33 
CFR  323.4(a)(l)(iii)(C)(l)  (ii)  and  (iii).  and 
Environmental  Protection  Agency  (EPA) 
regulations  at  40  CFR  232.3(d)(3)(i)  (B)  and 
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(C).  These  sections  of  the  Corpw  and  EPA 
regulations  state,  among  other  things,  that 
cranberries  are  a  wetland  crop,  and  that  some 
discharges  associated  with  cranberry 
production  are  considered  exempt  from 
regulation  under  the  provisions  of  Section 
404(f)  of  the  Clean  Water  Act.  The 
characterization  of  cranberries  as  a  wetland 
crop  has  led  to  inconsistency  in  determining 
if  cranberry  production  is  a  water  dep>endent 
activity  as  defined  in  the  Section  404(b)(1) 
Guidelines  (Guidelines). 

2.  The  intent  of  Corps  regulations  at  33 
CFR  320.4(b)  and  of  the  Guidelines  is  to 
avoid  the  unnecessary  destruction  or 
alteration  of  waters  of  the  U.S..  including 
wetlands,  and  to  compensate  for  the 
unavoidable  loss  of  such  waters.  The 
Guidelines  sp)ecifically  require  that  "no 
discharge  of  dredged  or  fill  material  shall  be 
permitted  if  there  is  a  practicable  alternative 
to  the  proposed  discharge  which  would  have 
less  adverse  impact  on  the  aquatic  ecosystem, 
so  long  as  the  alternative  does  not  have  other 
significant  adverse  environmental 
consequences"  (see  40  CFR  23S.10(a)).  Based 
on  this  provision,  an  evaluation  is  required 
in  every  case  for  use  of  non-aquatic  areas  and 
other  aquatic  sites  that  would  result  in  less 
adverse  impact  to  the  aquatic  ecosystem, 
irrespective  of  whether  the  discharge  site  is 

a  special  aquatic  site  or  whether  the  activity 
associated  with  the  discharge  is  water 
dependent.  A  permit  cannot  be  issued, 
therefore,  in  circumstances  where  an 
environmentally  preferable  practicable 
alternative  for  the  proposed  discharge  e.xisis 
(except  as  provided  for  under  Section 
404(b)(2)). 

3.  For  proposed  discharges  into  wetlands 
~  and  other  "special  aquatic  sites,"  the 

Guidelines  alternatives  analysis  requirement 
further  considers  whether  the  activity 
associated  with  the  proposed  discharge  is 
"water  dependent".  The  Guidelines  define 
water  dependency  in  terms  of  an  activity 
requiring  access  or  proximity  to  or  siting 
within  a  special  aquatic  site  to  fulfill  its  basic 
project  purpose.  Special  aquatic  sites  (as 
defined  in  40  CFR  230.40-230.45)  are:  (1) 
sanctuaries  and  refuges;  (2)  wetlands;  (3) 
mud  fiats;  (4)  vegetated  shallows;  (5)  coral 
reefs;  and  (6)  riffie  and  pxol  complexes.  If  an 
activity  is  determined  not  to  be  water 
dep>endent,  the  Guidelines  establish  the 
following  two  presumptions  (40  CFR 
230.10(a)(3))  that  the  applicant  is  required  to 
rebut  before  satisfying  the  alternatives 
analysis  requirements; 

a.  that  practicable  alternatives  that  do  no) 
involve  spiecial  aqua.tic  sites  are  presumed  to 
be  available;  and. 

b.  that  all  practicable  alternatives  to  the 
proposed  discharge  which  do  not  involve  a 
discharge  into  a  sp)ecial  aquatic  site  are 
presumed  to  have  less  adverse  impact  on  the 
aquatic  ecosystem. 

It  is  the  responsibility  of  the  applicant  to 
clearly  rebut  these  presumptions  in  order  to 
demonstrate  compliance  with  the  Guidelines 
alternatives  test. 

4.  If  an  activity  is  determined  to  be  water 
de{>endent,  the  rebuttable  presumptions 
stated  in  p>aragraph  3  of  this  memorandum  do 
not  apply.  However,  the  proposed  discharge, 
whether  or  not  it  is  associated  with  a  water 


dep>endent  activity,  must  represent  the  lea^t 
environmentally  damaging  practicable 
alternative  in  order  to  comply  with  the 
alternatives  analysis  requirement  of  the 
Guidelines  as  described  in  paragraph  2  of 
this  memorandum. 

5.  As  previously  indicated.  Corps  and  EPA 
regulations  consider  cranberries  as  a  wetland 
crop  species.  This  characterization  of 
cranberries  as  a  wetland  crop  s[>ecies  is  based 
primarily  on  the  listing  of  cranberries  as  an 
obligate  hydrophyte  in  the  National  List  of 
Plant  Species  That  Occur  in  Wetlands  (U.S. 
Fish  and  Wildlife  Service  Biological  Report 
88  (26.1-26.13))  and  the  fact  that  cranberries 
must  be  grown  in  wetlands  or  areas  altered 

to  create  a  wetland  environment.  Therefore, 
the  Corps  and  EPA  consider  the  construction 
of  cranberry  beds,  including  associated  dikes 
and  water  control  structures  associated  with 
dikes  (i.e.,  headgates.  weirs,  drop  inlet 
structures),  to  be  a  water  dependent  activity. 
Consequently,  discharges  directly  associated 
with  cranberry  bed  construction  are  not 
subject  to  the  presumptions  applicable  to 
non-water  dependent  activities  discussed  In 
paragraph  3  of  this  memorandum.  However, 
consistent  with  the  requirements  of  Section 
230.10(a).  the  proposed  discharge  must 
represent  the  least  environmentally  damaging 
practicable  alternative,  after  considering 
aquatic  and  non-aquatic  alternatives  as 
appropriate.  To  be  considered  practicable,  an 
alternative  must  be  available  and  capable  of 
being  done  after  taking  into  consideration 
cost,  existing  technology,  and  logistii  s  in 
light  of  overall  project  purposes.  For 
commercial  cranberry  cultivation,  prai  iicahle 
alternatives  may  include  upland  sites  with 
proper  characteristics  for  creating  the 
necessary  conditions  to  grow  cranberries 
Factors  that  must  be  considered  in  making  ,i 
determination  of  whether  or  not  upland 
alternatives  are  practicable  include  soil  pH. 
topography,  soil  permeability,  depth  lo 
bedrock,  depth  to  seasonal  high  water  lablf-. 
adjacent  land  uses,  water  supply,  and.  for 
expansion  of  existing  cranberry  operations, 
proximity  to  existing  cranberry  farms  EP.'K 
Regions  and  Corps  Districts  are  enrouragHd 
to  work  together  with  local  cranberry  growers 
to  refine  these  factors  to  reflect  their  regional 
conditions. 

6.  In  contrast,  the  following  activiiifs  o1i»mi 
associated  with  the  cultivation  and 
harvesting  of  cranberries  are  not  cons)d»'re<i 
water  dependent;  construction  of  roads, 
ditches,  reservoirs,  and  pump  houses  that  an* 
used  during  the  cultivation  of  cranberries, 
and  construction  of  secondan,'  support 
facilities  for  shipping,  storage,  packaging, 
parking,  etc.  Therefore,  the  rebuttable 
practicable  alternatives  presumptions 
discussed  in  paragraph  3  of  this 
memorandum  apply  to  the  discharges 
associated  with  these  non-water  dep>endeni 
activities.  However,  since  determinations  ol 
practicability  under  the  Guidelines  in<  ludes 
consideration  of  cost,  technical,  and  logistic  s 
factors,  determining  the  availability  of 
practicable  alternatives  to  discharges . 
associated  with  these  non-water  dep>endeni 
activities  must  involve  consideration  of  the 
need  of  an  alternative  to  be  proximate  to  the 
cranberry-  bed  in  order  to  achieve  the  basi< 
project  purpx>se  of  cranberry  cultivation. 
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Once  it  has  been  determifled  thit  the  k>cati(» 
of  the  cnBberry  bed.  uK:ltiding  ataocwtad 
dikes,  and  vrater  contra!  stmctim*. 
represents  the  least  environaieatBlly 
damaging  practicable  alteniative.  pncticdhle 
alternatives  for  maintenance  roads,  ditches, 
resenroirs  and  pump  houses  will  generally  be 
limited  to  the  bed  itself  and  the  area  in  the 
vicinity  of  the  actual  bed.  For  example,  the 
bed  dikes  may  be  the  only  pcacticabte 
alternative  for  location  of  maintenance  roads. 
When  practicable  alternatives  cannot  be 
identified  within  such  geographic 
constnuBts.  the  applicant  mu«t  minimize  the 
impacts  of  the  roads.  reservMrs.  etc..  to  the 
maximum  extent  practicable. 

7.  During  review  of  applications  for 
discharges  associated  with  cranberry 
cultivation,  it  is  important  to  reiterate  that 
proposed  discharges  must  also  comply  with 
the  other  requirements  of  the  Guidelines  (i.e.. 
40  CFR  230.10  (b),  (c)  and  (dj).  In  addition, 
evaluations  of  all  discharges,  whether  or  not 
the  proposed  di-scharge  is  associated  with  a 
water  dependent  activity,  must  comply  with 
the  provisions  of  the  National  Environmental 
Policy  Act  including  an  investigation  of 
alternatives  to  the  proposed  discharge. 
Further,  applications  for  discharges 
associated  with  cranberry  cultivation  will 
contiime  to  be  evaluated  in  accordance  with 
current  Corps  and  EPA  policy  and  practice 
concerning  mitigation,  cumulative  impact 
analysis,  and  public  interest  review  ia^i^ors. 

8.  This  guidance  expires  31  December  1995 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works: 
Robert  H.  Wayland  ffl. 
Director.  Office  of  Wethnds,  Oceans,and 
Watersheds.  U.S.  Environmental  Protection 
Agency. 
John  P.  Elmore. 

Chief,  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (92-3) 

RGL92-3     DATE:  19  Aug  92    EXPIRES:  31 

Dec  97 
SUBJECT:  Extension  of  Regulatory  Guidance 
•       Letter  (RGL)  8&-10 

RGL  86-10.  subject:  "Special  A^a 
Management  Plans  (SAMP's)"  is  extended 
until  31  December  1997  unless  sooner 
revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
Joha  P.  Eimore. 

Chief  Operations.  Constructionand 
Readiness  Dixision.  Directorate  of€i\-H 
Works. 

I 

RGL  86-10 

Special  Area  Management  Plans  (S.^MP's) 

Issued  10/2/86    Expired  12/31/88 

1.  The  1980  Amendments  to  the  Coastal 
Zone  Management  Act  define  the  SANtP 
process  as  "a  comprehensive  plan  providing 
for  natural  resource  protection  and 
reasonable  coastal-dependent  economic 
growth  containii>g  a  detailed  and 
comprehe'nsive  statement  of  policies, 
standards  and  criteria  to  guide  public  and 
private  uses  of  lands  and  waters:  and 
nicchanisros  for  timely  implementation  in 
"  pec  i  Tic  geographic  areas  within  the  coastal 


zone."  This  process  of  collaborative 

interagency  planning  within  a  geogrsphic 
area  of  special  sensitivity  is  just  as  applicable 
in  non-coastal  areas. 

2.  A  good  SAMP  reduces  the  problems 
associ«iBd  with  the  traditioBal  case-by-case 
review.  Developmental  interests  can  plan 
with  predictability  and  environmental 
interests  are  assured  that  individual  and 
cumulative  impacts  are  analyzed  in  the 
context  of  broad  ecosystem  needs. 

3.  Because  SAMP's  are  very  labor 
intensive.  tJie  following  ingredients  should 
usually  exist  before  a  district  engineer 
becomes  involved  in  a  SAMP: 

a.  The  area  should  be  envirormientaliy 
sensitive  and  under  strong  developmental 
pressure. 

b.  There  should  be  a  sponsoiii^  local 
agency  to  ensure  that  the  plan  Fully  reflects 
local  needs  and  interests. 

c.  Ideally  there  should  be  full  public 
involvement  in  the  planning  and 
development  process. 

d.  All  parties^ust  express  a  willingness  at 
the  outset  to  conclude  the  SAMP  process 
with  a  definitive  regulatory  product  (see  next 
paragraph). 

4.  An  ideal  SA\fi>  would  conclude  with 
two  products:  1)  appropriate  local/State 
approvals  and  a  Corps  general  permit  (CP}  or 
abbreviated  processing  procedure  (APPJ  for 
activities  in  specifically  defined  situations; 
and  2)  a  locaUState  restxiction  and/or  an 
Environmental  Protection  Agency  (EPA) 
404(c)  restriction  (preferably  both)  for 
undesirable  activities.  An  individual  permit 
review  may  be  conducted  for  activities  that 
do  not  fall  into  either  category  above. 
However,  it  should  represent  a  small  number 
of  the  total  cases  addressed  by  the  SAMP.  We 
recognize  that  an  ideal  SAMP  is  difftcult  to 
achieve,  and.  therefore,  it  is  intended  to 
represent  an  upper  limit  rather  than  an 
absolute  requirement. 

5.  Do  not  assume  that  an  environmental 
impact  statement  is  automatically  required  to 
develop  a  SAMP. 

6.  EPA's  program  for  advance 
identification  of  disposal  areas  found  at  40 
CFR  23a80can  be  integrated  into  a  S.\.MP 
process. 

7.  In  accordance  with  this  guidance, 
district  engineers  are  encouraged  to 
participate  in  development  of  SAMP's. 
However,  since  development  of  a  SAMP  can 
require  a  cortsiderable  investment  of  time, 
resources,  and  money,  the  S/\MP  process 
should  be  entered  only  if  it  is  likely  to  result 
in  a  defmilive  regulatory  product  as  defined 
in  paragraph  4.  above. 

8.  This  guidance  expires  31  December  1988 
unless  sooner  revised  or  rescinded.    ' 

For  the  Chief  of  Engineers: 

Peter  J.  Offringa. 

Brigadier  General,  USA.  Deputy  Director  of 

Civil  Works. 

Regulatory  GuiiAMce  Letlex  (KGL-flZ-^) 

RGL  92^     DATE:  14  Sep  1992    EXPIRES 

21  Ian  1997 
SUBIECT:  Section  401  Water  Quality 

Certification  and  Coasted  Zooe 

Management  Act  Conditions  for 

Natnadwide  {Permits 


1.  The  purpose  of  this  Regulatory  Guidance 
Letter  (RGL)  is  to  provide  additional 
guidance  and  clarification  for  divisions  and 
districts  involved  in  developing  acceptable 
conditions  under  the  Section  401  Water 
Quality  Certifications  and  Coastal  Zone 
Management  Act  [CZM)  concurrences  for  the 
Nationwide  Permit  (NWP)  Program.  This 
RGL  represents  a  darification  of  330.4(c)  (21 
and  (3)  and  330.4(d)  (2)  and  (3),  concerning 
when  NWP  Section  401  and  CZM  conditions 
should  not  be  accepted  and  thus  treated  as 

a  denial  without  prejudice.  The  principles 
contained  in  this  RGL  also  apply  to  401 
certification  and  CZM  concurrence 
conditions  associated  with  individual 
permits  and  regional  general  permits. 

2.  Corps  divisions  and  districts  should 
work  closely  and  cooperatively  with  the 
States  to  develop  reasonable  401  and  CZM 
conditions.  All  involved  parties  should 
participate  in  achieving  the  purpose  of  the 
NWP  program,  which  is  to  provide  the  public 
with  an  exp>editious  permitting  prtxress 
while,  at  the  same  time,  safeguardinj!  the 
environment  by  only  authorizing  activities 
which  result  in  no  more  than  minimal 
individinil  and  cumulative  adverse  effects. 
When  a  State  certifying  agency  or  CZM 
agency  fjroposes  conditions,  the  division 
engineer  is  responsible  for  determining 
whether  401  Water  Quality  Certification  or 
CZM  concurrence  conditions  are  acceptable 
and  comply  with  the  provisions  of  33  CFR 
325.4.  In  most  cases  it  is  e.xpected  that  the 
conditions  will  be  acceptable  and  the 
division  engineer  shall  recognize  these 
conditions  as  regional  conditions  of  the 
NWP's. 

3.  Unacceptable  Condrtions:  There  will  be 
cases  when  certain  conditions  will  dearly  be 
unacceptable  and  those  conditioned  401 
certifications  or  CZM  concurrences  shall  be 
considered  administratively  denied. 
Consequently,  authorization  for  an  activity 
which  meets  the  terms  and  conditions  of 
such  NWP(s)  is  denied  without  prejudice, 

a.  Illegal  conditions  are  clearly 
unacceptable.  Illegal  conditions  would  result 
in  violation  of  a  law  or  regulation,  or  would 
require  an  illegal  action.  For  example,  a 
condition  which  would  require  an  applicant 
to  obtain  a  401  certification  or  CZM 
concurrence,  where  the  State  ha.>;  prei'iousJy 
denied  cerdfjcation  or  concurrence,  prior  to 
submitting  a  predischaige  notification  (PONl 
to  the  Corps  in  accordance  with  PDN 
procedures,  would  violate  the  Corps 
regulation  at  33  CFR  330.4(cJ(6).  Another 
example  would  be  a  case  where  an  applicant 
would  be  required,  through  a  condition. to 
apply  for  an  individual  Department  of  the 
Army  permit.  Another  example  is  a 
requirement  by  the  State  agency  to  utilize  the 
1989  Federal  Wetland  Delineation  Manual  to 
establish  jurisdiction. 

b.  As  a  general  rule,  a  condition  that  would 
require  the  Corpjs  or  another  Federal  agency 
to  take  an  action  which  we  would  not 
otherwise  take  and  do  not  choose  to  take, 
would  be  clearly  unacceptable.  For  example, 
where  the  certification  or  concurrence  is 
conditioned  to  require  a  PDN.  where  the 
proposed  activity  did  not  previously  require 
a  PDN.  the  Corps  should  not  accept  that 
condition,  since  implicitly  the  Corps  would 


have  to  accept  and  utilize  the  PDN  Another 
example  would  be  a  situation  where  the  U.S. 
Fish  and  Wildlife  Service  is  required, 
through  a  condition,  to  provide  any  type  of 
formal  review  or  approval. 

c.  Section  401  or  CZM  conditions  which 
provide  for  limits  (quantities,  dir^ensions. 
etc.)  different  from  those  imposed  by  the 
NWP  do  not  change  the  NWP  limits". 

1.  Higher  limits  are  clearly  not  acceptable. 
For  example,  increasing  NWP  18  for  minor 
discharges  from  10  to  50  cubic  yards  would 
not  be  acceptable.  Such  conditions  would 
confuse  the  regulated  public  and  could 
contribute  to  violations. 

2.  Lower  limits  are  acceptable  but  have  the 
effect  of  denial  without  prejudice  of  those 
activities  that  are  higher  than  the  Section  401 
or  CZM  condition  limit  but  within  the  NWP 
limit.  Thus,  if  an  applicant  obtains  an 
individual  401  water  quality  certification 
and/or  CZM  concurrence  for  work  within  the 
limits  of  an  NWP  where  the  State  had  denied 
certification  and/or  CZM  concurrence,  then 
the  activity  could  be  authorized  by  the  NWP. 

d.  A  condiften  which  would  delete, 
modify,  or  reduce  NWP  conditions  would  be 
clearly  unacceptable. 

4.  Discretionary  Enforcement:  The 
initiation  of  enforcement  actions  by  the 
Corps,  whether  directed  at  unauthorized 
activities  or  to  ensure  compliance  with 
permit  conditions,  is  discretionary  The 
district  engineer  will  consider  the  following 
situations  when  determining  whether  to 
enforce  401  and/or  CZM  conditions. 

a.  Unenforceable  Conditions — Some 
conditions  that  a  State  may  propwse  will  not 
be  reasonably  enforceable  by  the  Corps  (e.g., 
a  condition  requiring  compliance  with  the 
specific  terms  of  another  State  permit). 
Provided  such  conditions  do  not  violate 
paragraph  3  above,  the  conditions  will  be 
accepted  by  the  Corps  as  regionally 
conditions.  However,  limited  Corps  resour(  es 
should  not  be  utilized  in  an  attempt  to 
enforce  compliance  with  401  or  CZM 
conditions  which  the  district  engineer 
believes  to  be  essentially  unenforceable,  or  of 
low  enforcement  priority  for  limited  Corps 
resources. 

b.  Enforceable  Conditions — Some  other 
conditions  proposed  by  a  State  may  be 
considered  enforceable,  (e.g.,  a  condition 
requiring  the  applicant  to  obtain  another 
State  permit),  but  of  law  priority  for  Federal 
enforcement,  since  the  Fedieral  Government 
would  not  have  required  those  conditions  but 
for  the  State's  requirement.  Furthermore,  the 
Corps  will  generally  not  enforce  such  State- 
imposed  conditions  except  in  very  unusual 
cases,  due  to  our  limited  personnel  and 
financial  resources. 

5.  XWP  Verification  and  PD.\  Rfsponses: 
In  response  to  NWP  verification  requests  and 
PDN's.  district  engineers  should  utilize  the 
same  paragraphs  presented  below.  This 
language  should  be  used  where  conditional 
401  certification  or  CZM  concurrence  has 
been  issued.  This  specifically  addresses 
situations  when  the  conditions  included  with 
the  certification  or  concurrence  are  such  that 
the  district  engineer  determines  they  are 
unenforceable  or  the  district  engineer  cannot 
clearly  determine  compliance  with  the  401/ 
CZM  conditions  (see  4.a.]. 
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"Based  on  our  review  of  your  proposal  to 
(describe  proposal),  we  have  determined  that 
the  activity  qualifies  for  the  nationwide 
permit  authorization  linsert  NWP  No(s.)i. 
subject  to  the  terms  and  conditions  of  the 
permit. 

(Insert  paragraph  on  any  Corps  required 
activity-specific  conditions). 

Enclosed  you  will  find  a  copy  of  the 
Section  401  Water  Quality  Certification  and/ 
or  Coastal  Zone  Management  special 
conditions,  which  are  conditions  of  your 
authorization  under  Nationwide  Permit 
linsert  NWP  No(s.)|.  If  you  have  questions 
concerning  compliance  with  the  conditions 
of  the  401  certification  or  Coastal  Zone 
Management  concurrence,  you  should 
contact  the  [insert  appropriate  State  agency). 

If  you  do  not  or  cannot  comply  with  these 
State  Section  401  certification  cpnditions 
and/or  CZM  conditions,  then  in  order  to  be 
authorized  by  this  Nationwide  Permit,  you 
must  furnish  this  office  with  an  individual 
401  certification  or  Coastal  Zone 
Management  concurrence  from  (insert 
appropriate  State  agency),  or  a  copy  of  the 
application  to  the  State  for  such  certification 
or  concurrence,  (insert  "60  days"  for  Section 
401  water  quality  certification,  unless 
another  reasonable  period  of  time  has  been 
determined  pursuant  to  33  CFR  330  4(c)(6), 
or  insert  "six  months"  for  CZM  concurrence) 
after  you  submit  it  to  the  Stale  agency  " 

6.  This  guidance  expires  21  January  1997 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works; 
{ohn  P.  Elmore.  P.E.. 
Chief  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (RGL  92-5) 

RGL  92-5     Date:  29  October  1992.  Expires: 

31  December  1997 
Subject:  Alternatives  Analysis  Under  the 

Section  404(b)(1)  Guidelines  for  Projects 

Subject  to  Modification  Under  the  Clean 

Air  Act. 

1.  Enclosed  for  implementation  is  a  joint 
Army  Corps  of  Engineers/Environmental 
Protection  Agency  Memorandum  to  the  Field 
on  alternatives  analysis  for  existing  power 
plants  that  must  be  modified  to  meet 
requirements  of  the  1990  Clean  Air  Act.  This 
guidance  was  developed  jointly  by  the  Corps 
and  EPA. 

2.  This  guidance  expires  31  Dscember  1997 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
lohn  P.  Elmore.  P.E.. 
Chief  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

End 

EPA/Corps  Joint  Memorandum  for  the  Field 

Subject:  Alternatives  Analysis  under  the 
Section  404(b)(1)  Guidelines  for  Projects 
Subject  to  Modification  Under  the  Clean 
Air  Act. 

1.  The  1990  Clean  Air  Act  (CAA) 
amendments  require  most  electric  generating 
plants  to  reduc^missions  of  sulfur  dioxide 
in  phases  beginning  in  1995  and  requiring 
full  compliance  by  2010.  The  congressional 


endorsement  of  the  industry's  ability  to  st^lei  t 
the  most  effective  compliance  method  (eg  . 
sulfur  dioxide  scrubbers,  low  sulfur  coal,  or 
other  methods)  recognizes  the  expertise  of 
the  industry  in  these  cases  and  is  a 
fundamental  element  in  the  CAA  market- 
based  pollution  control  program.  Given  the 
need  for  cooling  water,  a  substantial  numbt'r 
of  electric  power  generating  plants  are 
located  adjacent,  or  in  close  proximity,  to 
waters  of  the  United  States,  including 
wetlands.  Depending  on  the  method  chosen 
by  the  plants  to  reduce  emissions,  we  expw  i 
that  these  facilities  will  be  applying  for  Clean 
Water  Act  Section  404  permits  for  certain 
proposed  activities. 

2.  The  analysis  and  regulation  under 
Section  404  of  the  Clean  Water  Act  of 
activities  in  waters  of  the  United  States 
conducted  by  specific  power  plants  to 
comply  with  the  1990  Clean  Air  Act 
amendments  must  ensure  protection  of  ihi- 
aquatic  environment  consistent  with  the 
requirements  of  the  Clean  Water  Act.  Thf 
review  of  applications  for  such  proje*  is  will 
fully  consider,  consistent  with  requirements 
under  the  Section  404(b)(1)  Guidelines,  all 
practicable  alternatives  including  non- 
aquatic  alternatives,  for  proposed  disi  hdrgc.s 
associated  with  the  method  selected  by  the 
utility  to  comply  with  the  1990  Clean  Air  .\i  I 
amendments.  For  the  purposes  of  the  Sei  lion 
404(b)(1)  Guidelines  analysis,  the  projei  i 
purpose  will  be  that  pollutant  reduction 
method  selected  by  the  permit  applirani. 

3.  For  example,  a  utility  may  have  dec  ide<) 
to  install  sulfur  dioxide  scrubbers  on  an 
existing  power  plant  in  order  to  meet  the  ni'w 
1990  Clean  Air  Act  standards.  The  propos<«(l 
construction  of  the  scrubbers,  treatment 
ponds  and  a  barge  unloading  facility  rould 
impact  wetlands.  In  this  case,  the  Section  404 
review  would  evaluate  practicable  allerniitive 
locations  and  configurations  for  the 
scrubbers,  ponds  and  of  the  docking 
facilities.  The  analysis  will  also  consider 
practicable  alternatives  which  satisfy-  the 
project  purpose  (i.e.,  installing  scrubbers)  bui 
which  have  a  less  adverse  impact  on  the 
aquatic  environment  or  do  not  involve 
discharges  into  waters  of  the  United  Siaif^ 
However,  in  order  to  best  effectuate 
Congressional  intent  reflected  in  the  CA.^ 
that  electric  utilities  retain  flexibility  to 
reduce  sulfur  dioxide  emissions  in  the  most 
cost  effective  manner,  the  Section  404  revieu 
should  not  evaluate  alternative  methods  ol 
complying  with  the  Clean  Air  Act  standards 
not  selected  by  the  applicant  (e.g..  in  this 
example  use  of  low  sulfur  coal). 

4.  In  evaluating  the  scope  of  practicable 
alternatives  which  satisfy  the  project  purpose 
(e.g.,  constructing  additional  scrubber 
capacity),  the  alternatives  analysis  should  not 
be  influenced  by  the  possibility  that,  based 
on  a  conclusion  that  practicable  upland 
alternatives  are  available  to  the  applicant,  the 
project  propKjnent  may  decide  to  pursue 
other  options  for  meeting  Clean  .Air  Ai:i 
requirements.  Continuing  the  above  example, 
a  Corps  determination  that  practicable 
upland  alternatives  are  available  for  scrubber 
waste  disposal  should  not  be  affected  by  the 
possibility  that  an  applicant  may 
subsequently  decide  to  select  a  different 
method  for  meeting  the  Clean  Air  A<  t 
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staodaids  (e.f^  luie  of  low  sulfnr  coal  that 
reduces  wastt:  geoerated  by  scrubljers). 

5.  The  Coips  aiad  EPA  will  also  recognize 
the  tight  time- frames  under  which  the 
industry  muist  meet  these  new  air  quality 
standards. 
Robert  H.  Waykmd. 

Director,  Office  of  Wetlands,  Oceans  and 
Watersheds. 
John  P.  Elmore. 

Chief.  Operations,  Constzuction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatery  Guidance  Letter  (RGL  93-1) 

RGL  93-1    Issued:  April  20. 1993.  Expires: 

December  31. 1998 
CLCW-OR 
Subject:  Provisional  Permits 

1  Purpose:  The  purpose  of  this  guidance 
is  to  establish  a  process  that  clarifies  for 
applicants  when  the  VS.  Army  Corps  of 
Engineers  has  completed  its  evaluation  and 
at  wh^t  point  the  applicant  should  contact 
the  State  concerning  the  status  of  the  Section 
401  Water  Quality  Certiftcation  and/or 
Coaaial  Zone  .Management  (CZM)  consistency 
concurrence.  This  process  also  allows  for 
mors  accurate  measurement  of  the  total 
lecgth  of  time  spent  by  the  Corps  in 
evaluating  permit  applications  (i.e..  from 
receipt  of  a  complete  application  until  the 
Corps  reaches  a  permit  decision).  For 
veritlcation  of  authorization  of  activities 
under  regional  general  permits,  the  Corps 
wil!  use  the  appropriate  nationwidt:  permit 
procedures  at  33  CFR  330.6. 

2  Background:  a.  A  Department  of  the 
Army  permit  involving  a  discharge  of 
dredged  or  RU  material  cannot  be  issued 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  v»aivec!.  Also, 
a  Department  of  the  Anny  permit  cannot  be 
issued  for  an  activity  withm  a  State  with  a 
federally-approved  Coastal  Management 
Program  when  that  activity  that  would  occur 
wiiliin.  or  outside,  a  State's  coastal  zcne  will 
affect  land  or  water  uses  or  nafiral  resources 
of  the  State's  coastal  zona,  until  the  Siste 
concurs  with  the  applicant's  consistency 
determination,  or  concurrence  is  presumed. 
In  many  cases,  the  Corps  completes  its 
review  before  the  State  S^ictiou  4U1  Water 
Quality  Certification  or  CZM  concurrence 
requirements  have  been  satisfied.  In  such 
casps.  applicants  and  the  public  nre  often 
conhised  regarding  who  to  deal  with 
regarding  resolution  of  any  State  issues. 

b.  The  "pTtjviaional  permit"  procedures 
def^cribed  below  will  ^cilltate  a  formal 
coLnmunicatioa  between  the  Corps  and  the 
applicant  to  clearly  indicate  that  the 
applicant  should  be  in  contact  with  the 
appropriate  State  ^encies  to  satisfy  the  State 
401  Water  Quality  Certification  or  CZM 
concurrence  requirements.  In  addition,  the 
procedures  will  allow  for  a  more  accurate 
measurement  of  the  Corps  permit  evaluation 
time. 

3.  Provisional  Permit  Procedures:  The 
provisional  permit  procedures  are  optional 
and  may  only  be  used  in  those  cases  where: 
(i)  The  District  Eagioeer  (DE)  has  made  a 
provisional  mdividual  permit  decision  that 
an  individud  permit  xfaould  he  issued,  and. 


(ii)  the  oaly  action^s}  preventing  the  issuance 
of  that  permit  is  that  the  State  hm  not  isned 
a  required  Section  401  W^ar  (>iality 
Certification  (or  waiver  has  not  occHned)  or 
the  State  has  oot  concurred  in  the  applicant's 
CZM  consistency  determination  (or  there  is 
not  a  presumed  concmreBce).  In  such  cases, 
the  DE  may,  using  these  optional  procedures, 
send  a  provisional  permit  to  the  applicant. 

a.  First,  the  DE  will  prepare  and  sign  the 
provisional  permit  decision  document.  Then 
the  provisional  permit  will  be  sent  to  the 
applicant  by  transmittal  letter.  (The  sample 
transmittal  letter  at  enclosure  1  contains  the 
minimum  inlcomatioa  that  must  be 
provided.) 

b.  Next,  the  apjplicant  would  obtain  the 
Section  401  Water  Quality  Certification  (or 
waiver)  and/-^r  CZM  consistency  concurrence 
(or  presimied  goncurrence).  Then  the 
applicant  would  sign  the  provisional  permit 
and  return  it  to  the  DE  along  with  the 
appropriate  fee  and  the  Section  401  Water 
Quality  Certification  (or  proof  of  waiver)  and/ 
or  the  CZM  consistency  concurrence  (or 
proof  of  presiraied  concurrence). 

c.  Fin^y,  the  Corps  would  attach  any 
Section  401  Water  Quality  Certificatioo  and/ 
or  CZM  consistency  concurrence  to  the 
provisional  permit,  then  sign  the  provisional 
f)ermit  (which  then  becomes  the  issued  final 
permit),  and  forward  the  pennit  te  the 
applicant 

d.  I'his  is  the  same  basic  process  as  the 
norma!  standard  permit  transmittal  process 
except  that  the  applicant  is  sent  an  unsigned 
permit  (i.e.,  a  provisional  permit)  prior  to 
obtaining  the  Section  401  Water  Quality 
Certification  (or  waiver)  and/ or  CZM 
consistency  concurrence  (or  presumed 
concurrence).  (See  enclosure  2.)  A  permit  can 
not  be  issued  (i.e.,  signed  by  the  Corps)  until 
the  Section  401  and  CZM  requirements  are 
satisfied. 

'  4.  Provisional  Pennit:  A  provisional  permit 
is  a  standard  pennit  document  with  a  cover 
sheet.  The  cover  sheet  must  clearly  indicate 
the  following:  that  a  provisional  permit  is 
enclosed,  that  the  applicant  must  obtain  the 
Section  401  Water  Quality  Certification  or 
CZM  concurrence  from  the  State,  that  these 
documents  must  be  sent  to  the  Corps  along 
with  the  provisional  permit  signed  by  the 
applicant,  and  that  the  Corps  will  issue  the 
permit  upon  receipt  of  these  materials.  The 
issued  permit  is  the  provisional  permit 
signed  by  the  applicant  and  the  COTps.  The 
provisional  permit  must  contain  a  statement 
indicating  that  the  applicant  is  required  to 
comply  with  the  Section  401  Water  Quality 
Certification,  including  any  conditions,  and/ 
or  the  CZM  consistency  concurrence, 
including  any  conditions.  At  enclosure  3  is 
a  sample  cover  sheet  for  the  provisional 
permit. 

5.  Provisional  Pennit  Decision:  The  DE  may 
reach  a  final  decision  that  a  permit  should  be 
issued  provided  that  the  State  issues  a 
Section  401  Water  Quality'  Certification  and/ 
or  a  CZM  concurrence.  In  order  to  reach  such 
a  decision  the  DE  must  complete  the  normal 
standard  permit  evaluation  process,  prepare 
and  sign  a  decisioa  docume^  and  prepare 
a  standard  pennit,  irtrlitHing  sny  coiiditkms 
or  mitigataoa  (i.e.^  a  provinonaT  permit).  The 
decision  document  must  iackide  a  statement 


that  the  DE  has  determined  that  the  permit 
will  be  issued  if  the  State  issues  a  Section 
401  Water  Quality  Certificatioo  or  waiver 
and/or  a  CZM  concurrence,  or  presumed 
concurrence.  The  standard  permit  will  not 
contain  a  condition  that  requires  or  provides 
for  the  applicant  to  obtain  a  Section  401 
Water  Quality  Certification  and/or  CZM 
concurrence.  Once  the  decision  document  is 
signed,  the  applicant  has  the  right  to  a  DA 
permit  if  the  State  issues  a  Section  401  Water 
Quality  Certification  or  waiver  and/or  a  CZM 
concurrence,  or  if  concurrence  is  presunwd. 
Once  the  decision  document  is  signed,  the 
permittee's  right  to  proceed  can  only  be 
changed  by  using  the  modification, 
susfwnsion  and  revocation  procedures  of  33 
CFR  325.7,  unless  the  Stale  denies  the 
Section  401  Water  Quality  Certific?' ion  or 
nonconcurs  with  the  applicant's  CZM 
consistency  determination. 

6.  Enforcement:  In  some  cases,  applicants 
might  proceed  with  the  project  upon  receipt 
of  the  provisional  permit.  The  provisional 
permit  is  not  a  valid  permit.  In  such  cases, 
the  Corps  has  a  discretionary  enforcement 
action  to  consider  and  should  proceed  as  the 
DE  determines  to  be  appropriate.  This  occurs 
on  occasion  during  the  standard  permit 
transmittal  process.  Since  the  Corps  is  not 
changing  the  normal  process  of  sending 
unsigned  permits  to  the  applicant  for" 
signature,  there  should  not  be  an  increase  in 
the  occurrence  of  such  unauthorized 
activities. 

7.  Modification:  a.  In  most  cases  the 
Section  401  Water  Quality  Certification, 
including  conditions. apd/or  CZM 
consistency  concurrence,  including 
conditions,  will  be  consistent  with  the 
provisional  permit  In  such  cases,  the  DE  will 
simply  sign  the  final  permit  and  enclose  the 
401  water  quality  certification  and/or  CZM 
consistency  concurrence  with  the  final 
permit  (i.e.,  the  signed  provisional  permit). 

b.  In  a  few  cases  such  State  approval  may 
necessitate  modifications  to  the  Corps 
preliminary  permit  decision.  Such 
modifications  will  be  processed  in 
accordance  with  33  CFR  325.7. 

(1)  When  the  modifications  are  minor  and 
the  DE  agrees  to  such  modifications,  then  a 
supplement  to  the  provisional  dec^ion 
document  may  be  prepared,  as  appropriate, 
and  the  permit  issued  with  such 
modifications.  (This  should  usually  be  done 
by  enclosing  the  State  401  Water  Quality 
Certification  and/or  CZM  consistency 
concurrence  to  the  permit,  but  in  a  few  cases 
may  require  a  revision  to  the  permit 
document  itself) 

(2)  When  the  modification  results  in 
substantial  change  or  measurable  increase  in 
adverse  impacts  or  the  Corps  4oes  not 
initially  agree  with  the  change,  then  the 
modification  will  be  processed  and  counted 
as  a  separate  permit  action  for  reporting 
purposes.  This  may  require  a  new  public 
notice  or  additional  coordination  with 
appropriate  Federal  and/or  state  agencies. 
The  provisional  decision  document  will  be 
supplemented  or  may  be  completely 
rewritten,  as  necessary. 

8.  Deidai:  If  the  Slate  denies  the  Section 
401  Wtf «-  Quality  Owtification  and/or  the 
State  nonconcurs  with  die  applicant's  CZM 
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I  onstslcacy  determinatioo,  then  (he  Ovps 
permit  is  denied  without  prejudice. 

a  This  guidance  expiree  31  Oerwmber  1998 
unless  sooner  revised  or  resrindnd. 

For  the  Dinertor  of  Ci  v j)  Works- 

John  P.  Qniore,  P.E.. 

Chief,  OpeTodons.  Coasfnrctitm  and 
Readiness  Divi.tion,  /JwRirfcawff  ofiMii 
Works. 

3Enrls 

Sample  Provisional  Piermit  I'ransmilial 
letter 

Dear ;  We  ha\<> 

lompleted  our  review  of  your  jjermit 
application  identified  as  IFile  No.,  appl. 
name,  etc.]  for  the  follo^ying  proposed  work. 


near/in/at 


Enclosed  is  a  "PROVISIONAL  PERMIT." 

The  provisional  permit  is  NOT  V.^LID  and 
does  not  authorize  you  to  do  your  work.  Th<» 
provisional  permit  describes  the  work  that 
will  be  authorized,  and  the  C!eneral  and 
Special  Conditions  lif  any]  which  will  be 
placed  on  your  final  Department  of  the  Army 
(DA)  permit,  if  ihe  State  of 

Water  Quality 

Certification  and/or  Coastal  Zon«> 
Management  (CZM)  consistency 
rMquiremeiits  are  satisfied  as  <lescrib»>d 
below.  No  work  is  to  be  performed  in  the 
waterway  or  adjsreot  wetlands  until  yow 
have  recei\ied  a  v.ilidated  r/opy  of  the  DA 
permit. 

By  Feder.il  law  no  DA  pennit  can  be  »<5su<»d 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  has  been 
waived  and/or  the  State  has  concurred  wiih 
a  permit  applicant's  CZM  consistenc y 
determination  or  (jonr4irrenc;e  has  been 
presumed.  As  of  this  dale  the  JState  401 
rertifK:ation  agency]  has  not  i.ssued  a  Jisrtion 
401  Water  Quality  Certifi<-.ation  for  your 
proposed  work.  If  the  iSlate  401  certification 
iigoncyj  fails  or  reftises  lo  act  by  Idaie  401 
1  ertific-alion  niusi  be  issued]  the  Section  401 
Wafer  Quality  Certification  requirement  will 
he  automatically  waived,  .Mso,  as  of  this  dat<" 
thf!  [State  CZM  agi'nc>i  has  not  concurred 
with  yoiirC^ZM  c-onsisfency  determination  If 
the  State  does  not  ad  by  Isix  months  from 
rc'rt^ipr  by  the  Slate  of  the  applicant's  CZM 
<  onsistency  determination]  then  i  oncurrencf 
with  your  CZM  consistency  detennination 
will  automatically  be  presumed. 

Conditions  of  the  Stale  Section  401  IVaier 
Quality  Certification  anci/or.the  State  CZM 
(:cHuairrer.r«  will  become  conditions  to  the 
filial  DA  permit  SltouW  the  State's  a<;ti<in  on 
the  rpc]uired  certification  or  concurrence 
preclude  validation  of  the  provisional  permit 
in  its  cjurrent  form,  a  modification  to  the 
provisional  permit  will  be  evaluated  and  you 
will  be  notified  as  appropriate.  Substantial 
changes  may  require  a  new  permit  evahiation 
process,  including  Issuing  a  new  pub]i< 
notire. 


Enclosure  1 

Final  Permit  Actions 

Normal  Pennit  Process  ^ 

1 .  Corps  completes  pennit  def,is»<»n.  and  statf 

401 /CZM  issued/waived 

2.  Corps  sends  unsigned  permit  to  applicant 
3  Applicant  signs  permit  and  returns  with 

fee 
4.  Corps  signs  permit 

Draft  Pennit  Process 

1  Corps  completes  pennit  dncision,  but  state 
401/CZM  not  complete 

2.  Corps  sends  draft  permit  to  applicant 

3.  Slate  401/CZM  issued  waived 

4.  Applicant  signs  permit  and  returns  with 

fee  and  40iyCZM  aaion 

5.  Corps  reviews  ^Ol/CZM  attion  and  signs 

permit 

1.  The  signed  draft  permit  with  the 
attached  401/CZ.M  action  is  to  be  treated  as 
Ihe  applicant's  request  for  a  permit  subject  lo 
any  401/CZM  certification/comnirrenc  e 
including  any  conditions. 

2.  If  the  401/CZM  action  results  in  a 
modification  to  the  draft  permit,  then  .step  4 
would  bt;  treated  as  a  nxjuest  kir  such 
modification  and  if  we  agree  with  the 
modification,  then  the  pennit  would  bf 
issued  with  the  modification  and  the 
decision  document  suf^iiemented.  as 
appropriate.  If  the  Corps  does  not  initialiy 
agree  with  the  modifii;atioa.  or  it  involves  a 
substantial  chan^^  or  measurable  increase  in 
adverse  impacts,  then  the  modifmlson 
would  be  processed  as  a  separate  permit 
action  for  reporting  purposes 

Enclosure  2 

On<  e  the  State  has  issued  the  required 
.Section  401  Water  Quality  Cnrtification  ar^l/ 
nrcouc.urred  with  yourCZ.M  consistency 
determination  or  the  dales aliove  base  passed 
without  the  Stale  acting,  and  you  agree  lo  the 
terms  and  conditions  of  the  provistona! 
permit,  j-cxi  should  sign  and  dale  both  onpies 
.ind  return  tbem  to  us  (along  w^ith  your 
SlOO.OO/S  10.00  permit  fee].  VourD.^  perm.! 
will  not  tie  valid  until  we  have  returned  a 
lopy  to  you  bearing  both  vour  signature  and 
Ihe  .signature  of  the  appropriate  Ojrp<; 
officiaL 

If  the  State  denies  the  required  S«?«lJon  401 
Water  Quality  Certification  and/or 
nonconcurs  with  your  CZM  cxirssisiency 
determination,  then  the  DA  permit  is  denied 
without  prejudice.  If  n-ctu  should 
subsequently  obtain  a  Sec-tion  401  Waler 
Quality  Certification  and 'or  a  CZM 
<;onsistenc:y  determination  roncurrenc«,  you 
should  contact  this  offir:e  to  determine  how 
to  proceed  with  your  permit  application. 

If  you  have  any  questions  concerning  your 
State  Section  401  Water  Quality  Certific:ation. 
please  contact  (Stale  401  certification 
lont-ct) 

If  you  have  any  questions  conc^eniii^g  the 
CZM  consistency  determination.  plea.<)e 
contact  (State  CZM  contact) 

If  you  have  any  other  quest  icijis  cjoocernir^ 
your  application  for  a  DA  pennit.  please 
contact  (Corps  contact)  at  JCorps  ronxad 
telephone  uumherj. 


Provisional  Penmi— Not  Valid— D«  Not 
Begin  Work 

This  PROVISIONAL  PERMIT  is  NOT 
VALID  until: 

(1 )  You  obtain:  a  Sectitm  401  Wah'» 

Quality  Certification  from  Slate  Agenrr) 

__         a  Coastal  Zone  Consistency 
determination  ronrurrence  from  (Stale  - 
Agency). 

(2)  You  sign  and  return  the  enclosed 
provisional  permit  with  the  State  Section  401 
Weter  QualitA'  Certifiration  and/or  CZM 
concMrrenre  and  the  appropriate  permit  (re 
as  indicated  below: 

SlO.tW     Si  00.00  Ho 

fee  required. 

(3)  The  Corps  signs  the  permit  and  retum* 
it  to  you.  Your  pennit  is  denied  without 
prejudic  e.  if  the  5>tate  cienies  your  Sertujn 
401  Water  Quality  Certification  and/or 
noixToncurs  ivith  >-our  Coastal  Zone 
Management  consistency  determination 

Do  Not  Begin  Work 

Regulatory  Guidance  Letter,  (RGL  93-Z| 

RCL  93-2     Date:  23  August  1993.  Expir*»<  :*1 

December  1998 
.Subjecrt:  Guidance  on  Flexibility  of  the 

404fh)(l)  Guidelines  and  Mitigatjori 

Banking. 

1   EnrJosed  are  two  guidance  docuitieuis 
signed  by  the  Office  of  the  Assistant 
Secretary  of  the  Army  (GviJ  Works)  and  the 
Environmental  Protection  Agency.  The  firsi 
document  provides  guidance  on  tlie 
flexibility  that  the  U.S.  Army  Corps  ol 
Engineers  should  Ije  utilizing  when  niakiii,!; 
determinations  of  compliance  with  ihe 
.Section  ■J04(b][l)  Guidelines,  particularly 
with  regard  to  the  alternatives  analysis.  TV 
second  doc:ument  provides  guidance  on  ihe 
u.se  of  niitignlion  banks  as  a  means  of 
providing  compensatory  mitigation  fivtAir^iv  - 
reguliitorj'  decisions. 

2.  Both  em  losed  guidance  docuuieiiis 
should  be  implemented  immediately.  Tb«,se 
guidance  doc  uments  constitute  an  imporJani 
aspect  of  the  President's  plan  for  prolec.iiug 
the  Nation's  wetlands, ""Protecting  America'* 
Wetlands:  A  Fair,  Flexible  and  Efferiive 
.Approach"  (published  on  24  August  1993). 

3.  This  guidance  expires  31  December  1998 
unless  sooner  revised  or  rescincied 

For  the  Director  of  Civil  Works: 
lohn  P.  Elmon'.  P.E.. 
Chief  OpfvxitioTK.  Comtrux-tion  and 
Hoadinfss  Dhisinn.  DirfH-tnmtfofCix'i} 
Works. 

2  Ends 

Memoraodum  to  the  FieM 

Subject:  .Appropriate  Level  of  Analysis 
Required  for  Evaluating  Compliance  Wilh 
Ihe  .Section  404rb)(l)  Guidelines  Alternatives 
Requirements 

I.  Purpose;  The  purpoM  of  this 
memorandum  is  to  clarify  the  appruprt^if 
level  of  analysis  roquired  for  evaluating 
compliance  with  the  Clean  Water  Art  SniicNi 
404(h)(1)  Guideli.ies'  (Guidelines) 
retjniremenls  for  ronsideraticm  cif 
aliematives.  40CFR  230  10(a).  Spe>jfK,ttty. 
this  memorandum  describes  tiie  flexibility 
afforded  bv  the  Guidelines  to  make 
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regulatory  decisions  based  on  the  relative 
severity  of  the  environmental  impact  of 
proposed  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States. 

2.  Background:  The  Guidelines  are  the 
substantive  environmental  standards  by 
which  all  Section  404  permit  applications  are 
evaluated.  The  Guidelines,  which  are  binding 
regulations,  were  published  by  the 
Environmental  Protection  Agency  at  40  CFR 
Part  230  on  December  24,  1980.  The 
fundamental  precept  of  the  Guidelines  is  that 
discharges  of  dredged  or  fill  material  into 
waters  of  the  United  States,  including 
wetlands,  should  not  occur  unless  it  can  be 
demonstrated  that  such  discharges,  either 
individually  of  cumulatively,  will  not  result 
in  unacceptable  adverse  effects  on  the 
aquatic  ecosystem.  The  Guidelines 
specifically  require  that  "no  discharge  of 
dredged  or  fill  material  shall  be  permitted  if 
there  is  a  practicable  alternative  to  the 
proposed  discharge  which  would  have  less 
adverse  impact  on  the  aquatic  ecosystem,  so 
long  as  the  alternative  does  not  have  other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  Based  on 
this  provision,  the  applicant  is  required  in 
every  case  (irrespective  of  whether  the 
discharge  site  is  a  special  aquatic  site  or 
whether  the  activity  associated  with  the 
discharge  is  water  dependent)  to  evaluate 
opportunities  for  use  of  non-aquatic  areas 
and  other  aquatic  sites  that  would  result  in 
less  adverse  impact  on  the  aquatic  ecosystem. 
A  permit  cannot  be  issued,  therefore,  in 
circumstances  where  a  less  environmentally 
damaging  practicable  alternative  for  the 
proposed  discharge  exists  (except  as 
provided  for  under  Section  404(b)(2)). 

3.  Discussion:  The  Guidelines  are.  as  noted 
above,  binding  regulations.  It  is  important  to 
recognize,  however,  that  this  regulatory 
status  does  not  limit  the  inherent  flexibility 
provided  in  the  Guidelines  for  implementing 
these  provisions.  The  preamble  to  the 
Guidelines  is  very  clear  in  this  regard: 

Of  course,  as  the  regulation  itself  makes 
clear,  a  certain  amount  of  fiexibility  is  still 
intended.  For  example,  while  the  ultimate 
conditions  of  compliance  are  "regulatory", 
the  Guidelines  allow  some  room  for 
judgment  in  determining  what  must  be  done 
to  arrive  at  a  conclusion  that  those  conditions 
have  or  have  not  been  met. 

Guidelines  Preamble.  "Regulation  versus 
Guidelines".  43  Federal  Register  85336 
(December  24.  1980). 

.Notwithstanding  this  flexibility,  the  record 
must  contain  sufficient  information  to 
demonstrate  that  the  proposed  discharge 
complies  with  the  requirements  of  Section 
230.10(a)  of  the  Guidelines.  The  amount  of 
information  needed  to  make  such  a 
determination  and  the  level  of  scrutiny 
required  by  the  Guidelines  is  commensurate 
with  the  severity  of  the  environmental 
impact  (as  determined  by  the  functions  of  the 
aquatic  resource  and  the  nature  of  the 
profKJsed  activity)  and  the  scope/cost  of  the 
project. 

a.  Analysis  Associated  With  Minor  Impacts 

The  Guidelines  do  not  contemplate  that  the 
same  intensity  of  analysis  will  be  required  for 
all  types  of  projects  but  instead  envision  a 


correlation  between  the  scope  of  the 
evaluation  and  the  potential  extent  of  adverse 
impacts  on  the  aquatic  environment.  The 
introduction  to  Section  230.10(a)  recognizes 
that  the  level  of  analysis  required  may  vary 
with  the  nature  and  complexity  of  each 
individual  case: 

Although  all  requirements  in  §  230.10  must 
be  met.  the  compliance  evaluation 
procedures  will  vary  to  reflect  the 
seriousness  of  the  potential  for  adverse 
impacts  on  the  aquatic  ecosystems  posed  by 
specific  dredged  or  fill  material  dischai:ge 
activities. 
40  CFR  230.10 

Similarly,  Section  230.6  ("Adaptability") 
makes  clear  that  the  Guidelines:  allow 
evaluation  and  documentation  for  a  variety  of 
activities,  ranging  from  those  with  large, 
complex  impacts  on  the  aquatic  environment 
to  those  for  which  the  impact  is  likely  to  be 
innocuous.  It  is  unlikely  that  the  Guidelines 
will  apply  in  their  entirety  to  any  one 
activity,  no  matter  how  complex.  It  is 
anticipated  that  substantial  numbers  of 
permit  applications  will  be  for  minor,  routine 
activities  that  have  little,  if  any,  potential  for 
significant  degradation  of  the  aquatic 
environment.  It  generally  is  not  intended  or 
expected  that  extensive  testing,  evaluation  or 
analysis  will  be  needed  to  make  findings  of 
compliance  in  such  routine  cases. 
40  CFR  230.6(9)  (emphasis  added) 

Section  230.6  also  emphasizes  that  when 
making  determinations  of  compliance  with 
the  Guidelines,  users:  must  recognize  the 
different  levels  of  effort  that  should  be 
associated  with  varying  degrees  of  impact 
and  require  or  prepare  commensurate 
documentation.  The  level  of  documentation 
should  reflect  the  significance  and 
complexity  of  the  discharge  activity. 
40  CFR  230.6(b)  (emphasis  added) 

Consequently,  the  Guidelines  clearly  afford 
flexibility  to  adjust  the  stringency  of  the 
alternatives  review  for  projects  that  would 
have  only  minor  impacts.  Minor  impacts  are 
associated  with  activities  that  generally 
would  have  little  potential  to  degrade  the 
aquatic  environment  and  include  one,  and 
frequently  more,  of  the  following 
characteristics:  Are  located  in  aquatic 
resources  of  limited  natural  function;  are 
small  in  size  and  cause  little  direct  impact: 
have  little  potential  for  secondary  or 
cumulative  impacts:  or  cause  only  tempwrary 
impacts.  It  is  important  to  recognize, 
however,  that  in  some  circumstances  even 
small  or  temporary  fills  result  in  substantial 
impacts,  and  that  in  such  cases  a  more 
detailed  evaluation  is  necessary.  The  Corps 
Districts  and  EPA  Regions  will,  through  the 
standard  permit  evaluation  process, 
coordinate  with  the  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries  Service 
and  other  appropriate  state  and  Federal 
agencies  in  evaluating  the  likelihood  that 
adverse  impacts  would  result  from  a 
particular  proposal.  It  is  not  appropriate  to 
consider  compensatory  mitigation  in 
determining  whether  a  proposed  discharge 
will  cause  only  minor  impacts  for  purposes 
of  the  alternatives  analysis  required  by 
Section  230.10(a). 

In  reviewing  projects  that  have  the 
potential  for  only  minor  impacts  on  the 


aquatic  environment.  Corps  and  EPA  field 
offices  are  directed  to  consider,  in 
coordination  with  state  and  Federal  resource 
agencies,  the  following  factors: 

(i)  Such  projects  by  their  nature  should  not 
cause  or  contribute  to  significant  degradation 
individually  or  cumulatively.  Therefore,.it 
generally  should  not  be  necessary  to  conduct 
or  require  detailed  analyses  to  determine 
compliance  with  Section  230.10(c). 

(ii)  Although  sufficient  information  must 
be  developed  to  determine  whether  the 
propMJsed  activity  is  in  fact  the  least 
damaging  practicable  alternative,  the 
Guidelines  do  not  require  an  elaborate  search 
for  practicable  alternatives  if  it  is  reasonably 
anticipated  that  there  are  only  minor 
differences  between  the  environmental 
impacts  of  the  proposed  activity  and 
potentially  practicable  alternatives.  This 
decision  will  be  made  after  consideration  of 
resource  agency  comments  on  the  proposed 
project.  It  often  makes  sense  to  examine  first 
whether  potential  alternatives  would  result 
in  no  identifiable  or  discernible  difference  in 
impact  on  the  aquatic  ecosystem.  Those 
alternatives  that  do  not  may  be  eliminated 
from  the  analysis  since  Section  230.10(a)  of 
the  Guidelines  only  prohibits  discharges 
when  a  practicable  alternative  exists  which 
would  have  less  adverse  impact  on  the 
aquatic  ecosystem.  Because  evaluating' 
practicability  is  generally  the  more  difficult 
aspect  of  the  alternatives  analysis,  this 
approach  should  save  time  and  effort  for  both 
the  applicant  and  the  regulator>'  agencies.' 
By  initially  focusing  the  alternatives  analysis 
on  the  question  of  impacts  on  the  aquatic 
ecosystem,  it  may  be  possible  to  limit  (or  in 
some  instances  eliminate  altogether)  the 
number  of  alternatives  that  have  to  be 
evaluated  for  practicability. 

(iii)  When  it  is  determined  that  there  is  no 
identifiable  or  discernible  difference  in 
adverse  impact  on  the  environment  between  . 
the  applicant's  proposed  alternative  and  all 
other  practicable  alternatives,  then  the 
applicant's  alternative  is  considered  as 
satisfying  the  requirements  of 
40  CFR  230.(a). 

(iv)  Even  where  a  practicable  alternative 
exists  that  would  have  less  adverse  impact  on 
the  aquatic  ecosystem,  the  Guidelines  allow 
it  to  be  rejected  if  it  would  have  "other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  As 
explained  in  the  preamble,  this  allows  for 
consideration  of  "evidence  of  damages  to 
other  ecosystems  in  deciding  whether  there 
is  a  'better'  alternative."  Hence,  in  applying 
the  alternatives  analysis  required  by  the 
Guidelines,  it  is  not  appropriate  to  select  an 
alternative  where  minor  impacts  on  the 
aquatic  environment  are  avoided  at  the  cost 
of  substantial  impacts  to  other  natural 
environmental  values. 

(v)  In  cases  of  negligible  or  trivial  impacts 
(e.g..  small  discharges  to  construct  individual 
driveways),  it  may  be  possible  to  conclude 
that  no  alternative  location  could  result  in 


'  In  certain  instances,  boivever,  it  may  be  easier 
to  examine  practicability  first.  Some  projects  may 
be  so  site-s[>ecific  (e.g..  erosion  control,  bridge 
replacement)  that  no  off  site  alternative  could  be 
practicable.  In  such  cases  the  alternatives  analysis 
may  appropriately  be  limited  to  onsite  options  only. 


less  adverse  ii.^pact  on  the  aquatic 
environment  within  the  meaning  of  th« 
Guidelines.  In  such  cases,  it  may  not  be 
necessary  to  conduct  an  offsite  alternatives 
analysts  but  instead  require  only  any 
practicable  onsite  minimization. 

This  guidance  concerns  application  of  the 
Section  404(b)(1)  Guidelines  to  projects  with 
minor  impacts.  Projects  which  may  cause 
more  than  minor  impacts  on  the  aquatic 
environment,  either  individually  or 
cumulatively,  should  be  subjected  to  a 
proportionately  more  detailed  Wei  of 
analysis  to  determine  compliance  or 
noncompliance  with  the  Guidelines.  ProjeiJs 
which  cause  sulvstantial  impacts,  in 
particular,  must  be  thoroughly  evaluated 
through  the  standard  permit  evaluation 
process  to  determine  compliance  with  all 
provisions  of  the  Guidelines. 

b.  Relationship  BetH'een  the  Scope  of 
Analysis  and  the  Scope/Cost  of  the  Propostfti 
Project 

The  Guideltoes  provide  the  Corps  and  EPA 
with  discretion  for  determining  the  necessary 
level  of  analysis  to  support  a  conclusion  as 
to  whether  or  not  an  alternative  is 
practicable.  Practicable  alternatives  an:  those 
alternatives  that  are  "available  and  c;apabie  of 
being  done  after  taking  into  coosideration 
cost,  existing  technolog>',  and  logistics  in 
light  of  overall  project  purposes."  40  CFR 
23Q.10(a)(2).  The  preantbie  to  the  Guideline!, 
provides  clarificatioa  on  bow  cost  is  to  be 
oonsidered  in  the  determination  o( 
practicability: 

Our  intent  is  to  consider  those  alternatives 
which  are  reasonable  in  terms  of  the  overall 
scope/cost  of  the  proposed  project.  The  term 
economic  jfor  which  the  term  "cx>st"  was 
substituted  in  the  final  ruiej  might  be 
construed  to  include  consideration  of  the 
applicant's  financial  standing,  or  investment, 
or  market  share,  a  cumbersome  inquiry 
which  is  not  necessarily  material  to  the 
objectives  of  the  Guidelines. 

Guidelines  Preamble,  "Alternatives".  45 
FR  65339  (December  24,  1980)  (emptasis 
added). 

Therefore,  the  level  of  anaiirsis  required  for 
determining  which  alternatives  are 
practicable  will  varv'  depending  on  ibe  type 
of  project  proposed.  The  deleiminaUon  of 
what  constitutes  an  unreasonable  expense 
should  generally  consider  whether  the 
project  cost  is  substantially  greater  than  the 
costs  nonnally  associated  tvith  the  particular 
type  of  project  Generally,  as  the  soope/cost 
of  the  project  increases,  the  level  of  analysis 
should  also  increase.  To  the  extent  the  Corps 
obtains  information  on  the  costs  associated 
with  the  project,  such  information  may  be 
considered  when  making  a  determination  of 
what  constitutes  an  unreasonable  expense. 

The  preamble  to  the  Guidelines  also  stales 
that  "tijf  an  alleged  alternative  is 
unreasonably  expensive  to  the  applicant,  the 
alternative  is  not  'practicable.' "Guidelines 
Preamble,  "Ecxmoinic  Factors",  45  FR  85343 
(December  24, 1980^  Therefore,  to  the  extent 
that  individual  homeowners  and  small 
businesses  may  typically  be  associated  witli 
sma?l  projects  wth  minor  impacts,  the  nature 
of  the  applicant  may  also  be  a  relevant 
conskknAiofl  in  determining  what 


constitutes  a  practicable  alternative.  It  is 
important  to  emphasize,  however,  that  it  is 
not  a  particular  applicant's  financial  landing 
that  is  the  primary  consideration  for 
determining  practicability,  but  rather . 
characteristics  of  the  project  and  what 
constitutes  a  reasonable  expense  for  these 
projects  that  are  most  relevant  to 
practicability  determinations. 

4.  The  bunlen  of  proof  to  demonstrate 
compliance  with  the  Guidelines  rests  vrith 
the  applicant;  where  insufficient  information 
is  provided  to  determine  compliance,  the 
Guidelines  require  that  no  permit  be  issued. 
40CFR23O.12ta)(3)(iv).       ' 

5.  A  reasonable,  common  sense  approach 
in  appljing  the  requirements  of  the 
Guidelines'  alternatives  analysis  is  fiilly 
consistent  with  sound  environmcnTal 
protection.  The  Guidelines  clearly 
contemplate  that  reasorrable  discretion 
should  be  applied  based  on  the  nature  of  the 
aquatic  resources  and  potential  impacts  of  a 
proposed  activity  in  determining  compliance 
with  the  alternatives  test.  Such  an  approach 
encourages  effective  decisionmak  ing  and 
fosters  a  better  understanding  and  enhanced 
txMifidence  in  the  Section  404  program. 

6.  This  guidance  is  consistent  with  the 
February  6. 1990  "Memorandum  of 
Agreement  Between  the  Environmental 
Protection  Agency  and  the  Department  of  the 
Army  Concerning  the  Determination  of 
Mitigation  under  the  Clean  Water  Art  Section 
404(b)(1)  Guidelines." 

.Signed  8-23-93 

Robert  H.  Wayland.  III. 

Director.  Office  of  Wetlands.  Oceans,  attd 

Watersheds,  U.S.  Environmental  Protection 

Agency. 

Signed  8-23-93 

Michael  L  Davis, 

Office  of  the  Assistant  Secretary  of  Ihe  .■^rmy 

(Chil  Works),  Department  oftfie  Army. 

Memorandum  to  the  Field 

Subject:  Establishment  and  Use  oTVYetiand 
Mitigation  Banks  in  the  Clean  Water  Act 
Section  404  Regulatory  Program 

1.  This  memorandum  provides  general 
guidelines  for  the  establishment  and  use  of 
wetland  mitigation  banks  in  the  Clean  Water 
Act  Section  404  regulator)-  program.  This 
memorandum  serves  as  interim  guidance 
pending  completion  of  Phase  I  by  the  Corps 
of  Engineers'  Institute  for  Water  Resources 
study  on  wetland  mitigation  banking,^  at 
which  time  this  guidance  will  be  revievred 
and  any  appropriate  revisions  will  be 
incorporated  into  final  guidelines. 

2.  For  purposes  of  this  guidance,  w^iand 
mitigation  banking  refers  to  the  restoration, 
creation,  enhancement,  and,  in  exoeptionBl 
circumstances,  preservation  of  wetlands  or 
other  aqu^ic  habitats  expressly  for  the 


»  The  Corps  of  Ergin«ers  Inslitule  for  Water 
Resources,  under  the  authoTity  of  Section  30?M)af 
the  Water  Resourca  Developmeai  Ad  oi  rSML  is 
undertaking  a  compreirensiTe  two-yaar  review  aad 
evaluation  of  wetland  ■utigatkin'iiaalung  toaxsist 
in  the  development  of  a  naliooai  policy  an  ihit 
issue.  The  interim  summary  report  documenting  tbe 
results  of  the  first  phase  oTike  study  is  scheduled 
for  completion  j»  t4ie  Ml  oJ  t«93. 


purpose  of  providing  compensatory 
mitigation  in  ad\-ance  of  discharges  into 
wetlands  permitted  under  the  Section  4tM 
regulatory  program.  Wetland  mitigation 
banks  can  have  several  advantages  over 
individual  mitigation  projects,  some  of  which 
are  listed  below: 

(a)  Compensator)-  mitigation  can  be 
implemented  and  functioning  in  advant  e  of 
project  impacts,  thereby  reducing  temporal 
losses  of  wetland  functions  and  uncertainty 
over  whether  the  mitigation  will  be 
successful  in  offsetting  wetland  losses 

(b)  It  may  be  more  ecologically 
advantageous  for  maintaining  the  iiitpgritj  ol 
the  aquatic  ecosystem  to  consolidate 
compensatory  mitigation  for  impacts  to  many 
smaller,  isolated  or  fragmented  habitats  into 
a  single  large  parcel  or  contiguous  parcels. 

(c)  Development  of  a  wetland  mitigation 
bank  can  bring  together  financial  resources 
and  planning  and  scientific  expertise  not 
practicable  to  many  individual  mitigation 
proposals.  This  consolidation  of  resources 
can  increase  the  potential  for  the 
establishment  anid  long-term  maaagemeni  o< 
successful  mitigation. 

(d)  Wetland  mitigation  banking  propusaU 
may  reduce  regulatory  uncertainty  and 
provide  more  cost-effective  compensatory 
mitigation  opportunities. 

3.  The  Section  404(b)(1)  Guidelines 
(Guidelines),  as  clarified  by  the 
"Memorandum  of  Agreement  CoaceminK  the 
Determination  of  Mitigation  under  the 
Section  404(b)(1)  Guidelines"  (Mitigation 
MOA)  signed  February  6. 1990.  by  the 
Environmental  Protection  Af^ncy  and  tlif 
Department  of  the  Army,  establish  a 
mitigation  sequence  that  is  used  in  the 
evaluation  of  individual  permit  applications. 
Under  this  sequence,  all  appropriate  and 
practicable  steps  must  be  undertaken  by  the 
applicant  to  first  avoid  and  then  minimi/K 
adverse  impacts  to  the  aquatic  ecosystem. 
Remaining  uiMvoidable  impacts  must  then  be 
offset  through  compensatory  mitigation  to  th«; 
extent  appropriate  and  practicable. 
Requirements  for  compensatory  mitigation 
may  be  satisfied  through  the  xise  of  v«*tiaTK! 
mitigation  banks,  so  long  as  their  use  is 
consistent  with  standard  practices  for 
evaluating  compensatory  mitigation 
proposals  outlined  in  the  Mitigation  MOA  It 
is  important  to  emphasize  that,  given  the 
mitigation  sequence  requirements  desiribed 
above,  permit  applicants  should  not 
anticipate  that  the  establishment  of.  or 
participation  in,  a  wetland  mitigation  bani. 
will  ultimately  lead  to  a  determination  of^ 
compliance  with  the  Section  404fb)(l) 
Guidelines  without  adequate  demonstiatlon 
that  impacts  associated  with  the  proposed 
discharge  have  been  avoided  and  mir.i.'nized 
to  the  extent  practicable. 

4.  The  agencies'  preference  for  on -site,  in- 
kind  compensatory  mitigation  does  not 
preclude  the  use  of  wetland  mitigation  banks 
where  it  has  been  determined  by  the  Corps, 
or  other  appropriate  permitting  agency,  in 
coordination  with  the  Federal  resource 
agencies  through  the  standard  permit 
evaluation  process,  that  the  use  of  a 
particular  mitigation  bank  as  cvmpensaiion 
for  proposed  wetland  impacis  wooW  be 
appropriate  for  offsetting  impacts  to  the 
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aquatic  ecosystem.  In  making  such  a 
determination,  careful  consideration  must  be 
given  to  wetland  functions,  landscape 
position,  and  affected  species  populations  at 
both  the  impact  and  mitigation  bank  sites.  In 
addition,  compensation  for  wetland  impacts 
should  occur,  where  appropriate  and 
practicable,  within  the  same  watershed  as  the 
impact  site.  Where  a  mitigation  bank  is  being 
developed  in  conjunction  with  a  wetland 
resource  planning  initiative  (e.g..  Special 
Area  Management  Plan.  State  Wetland 
Conser\ation  Plan)  to  satisfy  particular 
wetland  restoration  objectives,  the  permitting 
agency  will  determine,  in  coordination  with 
the  Federal  resource  agencies,  whether  use  of 
the  bank  should  be  considered  an 
appropriate  form  of  compensatory  mitigation 
for  impacts  occurring  within  the  same 
watershed. 

5.  Wetland  mitigation  banks  should 
generally  be  in  place  and  functional  before 
credits  may  be  used  to  offset  permitted 
wetland  losses.  However,  it  may  be 
appropriate  to  allow  incremental  distribution 
of  credits  corresponding  to  the  appropriate 
stage  of  successhil  establishment  of  wetland 
functions.  Moreover,  variable  mitigation 
ratios  (credit  acreage  to  impacted  wetland 
acreage)  may  be  used  in  such  circumstances 
to  reflect  the  wetland  functions  attained  at  a 
bank  site  at  a  particular  point  in  time.  For 
example,  higher  ratios  would  be  required 
when  a  bank  is  not  yet  fully  functional  at  the 
time  credits  are  to  be  withdrawn. 

6.  Establishment  of  each  mitigation  bank 
should  be  accompanied  by  the  development 
of  a  formal  written  agreement  (e.g., 
memorandum  of  agreement)  among  the 
Corps.  EPA.  other  relevant  resource  agencies, 
and  those  parties  who  will  own,  develop, 
operate  or  otherwise  participate  in  the  bank. 
The  purpose  of  the  agreement  is  to  establish 
clear  guidelines  for  establishment  and  use  of 
the  mitigation  bank.  A  wetlands  mitigation 
bank  may  also  be  established  through 
issuance  of  a  Section  404  permit  where 
establishing  the  proposed  bank  involves  a 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States.  The  banking 
agreement  or,  where  applicable,  special 
conditions  of  the  permit  establishing  the 
bank  should  address  the  following 
considerations,  where  appropriate: 

(a)  location  of  the  mitigation  bank; 

(b)  goals  and  objectives  for  the  mitigation 
bank  project: 

(c)  identification  of  bank  sponsors  and 
participants: 

(d)  development  and  maintenance  plan: 

(e)  evaluation  methodology  acceptable  to 
all  signatories  to  establish  bank  credits  and 
assess  bank  success  in  meeting  the  project 
goals  and  objectives: 

(0  specific  accounting  procedures  for 
tracking  crediting  and  debiting: 

(g)  geographic  area  of  applicability: 

(h)  monitoring  requirements  and 
responsibilities: 

(i)  remedial  action  responsibilities 
including  funding:  and 

(j)  provisions  for  protecting  the  mitigation 
bank  in  perpetuity. 
Agency  participation  in  a  wetlands 
mitigation  banking  agreement  may  not.  in 
any  way,  restrict  or  limit  the  authorities  and 
responsibilities  of  the  agencies. 


7.  An  appropriate  methodology,  acceptable 
to  all  signatories,  should  be  identified  and 
used  to  evaluate  the  success  of  wetland 
restoration  and  creation  efforts  within  the 
mitigation  bank  and  to  identify  the 
appropriate  stage  of  development  for  issuing 
mitigation  credits.  A  full  range  of  wetland 
functions  should  be  assessed.  Functional 
evaluations  of  the  mitigation  bank  should 
generally  be  conducted  by  a  multi- 
disciplinary  team  representing  involved 
resource  and  regulatory  agencies  and  other 
appropriate  parties.  The  same  methodology 
should  be  used  to  determine  the  functions 
and  values  of  both  credits  and  debits.  As  an 
alternative,  credits  and  debits  can  be  based 
on  acres  of  various  types  of  wetlands  (e.g.. 
National  Wetland  Inventory  classes).  Final 
determinations  regarding  debits  and  credits 
will  be  made  by  the  Corps,  or  other 
appropriate  permitting  agency,  in 
consultation  with  Federal  resource  agencies. 

8.  Permit  applicants  may  draw  upon  the 
available  credits  t)f  a  third  party  mitigation 
bank  (i.e.,  a  bank  developed  and  operated  by 
an  entity  other  than  the  permit  applicant). 
The  Section  404  permit,  however,  must  state 
explicitly  that  the  permittee  remains 
responsible  for  ensuring  that  the  mitigation 
requirements  are  satisfied. 

9.  To  ensure  legal  enforceability  of  the 
mitigation  conditions,  use  of  mitigation 

'  conditions,  use  of  mitigation  bank  credits 
must  be  conditioned  in  the  Section  404 
permit  by  referencing  the  banking  agreement 
or  Section  404  permit  establishing  the  bank: 
however,  such  a  provision  should  not  limit 
the  responsibility  of  the  Section  404 
permittee  for  satisfying  all  legal  requirements 
of  the  permit, 
signed  8-23-93 
Robert  H.  Wayland.  III. 
Director.  Office  of  Wetlands.  Oceans,  and 
Watersheds.  U.S.  Environmental  Protection 
Agency. 
signed  8-23-93 
Michael  L.  Davis. 

Office  of  the  Assistant  Secretary  of  the  Army 
(Civil  Works).  Department  of  the  Army. 

Regulatory  Guidance  Letter  (RGL  93-3) 
RGL  93-3    Issued:  September  13, 1993 

Expires:  not  applicable. 
Subject:  Rescission  of  Regulatory  Guidance 

Letters  (RGL)  90-5,  90-7,  and  90-8 

1.  On  25  August  1993  the  final  "Excavation 
Rule"  was  published  in  the  Federal  Register 
(58  FR  45008)  and  becomes  effective  on  24 
September  1993.  This  regulation  modifies  the 
definition  of  "Discharge  of  Dredged  Material" 
to  address  landclearing  activities  (see  33  CFR 
232.2(d)):  modifies  the  definitions  of  "Fill 
Material"  and  "Discharge  of  Fill  Material"  to 
address  the  placement  of  pilings  (see  33  CFR 
323.2  (e)  and  (f)  and  323.3(c)):  and  modifies 
the  definition  of  "waters  of  the  United 
States"  to  address  prior  converted  cropland 
(see  33  CFR  328.(a)(8)). 

2.  Therefore,  RGL  90-5,  Subject: 
"Landclearing  Activities  Subject  to  Section 
404  Jurisdiction";  RGL  90-7,  Subject: 
"Clarification  of  the  Phrase  'Normal 
Circumstances'  as  it  pertains  to  Cropped 
Wetlands":  and  RGL  90-8.  Subject: 
"Applicability  of  Section  404  to  Pilings";  are 


hereby  rescinded  effective  24  September 
1993.  Furthermore,  although  RGL  90-5, 
Subject:  "Landclearing  Activities  Subject  to 
Section  404  Jurisdiction"  expired  on  31 
December  1992  it  should  continue  to  be 
applied  until  24  September  1993. 

3.  In  addition,  RGL's  90-5,  90^7,  and  90- 
8  as  of  24  September  1993  will  no  longer  be 
used  for  guidance  since  the  guidance 
contained  in  those  RGL's  has  been 
superseded  by  the  regulation. 

For  the  Directoi  of  Civil  Works: 
John  P.  Elmore.  P.E.. 
Chief  Operations,  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter,  RGL  94-1 

Date:  23  May  1994.  Expires:  31  December 

1999 
Subject:  Expiration  of  Geographic 

Jurisdictional  Determinations. 

1.  Regulatory  Guidance  Letter  (RGL)  90-6, 
Subject:  "Expiration  Dates  for  Wetlands 
Jurisdictional  Delineations"  is  extended  until 
31  December  1999,  subject  to  the  following 
revisions. 

2.  This  guidance  should  be  applied  to  all 
jurisdictional  determinations  for  all  waters  of 
the  United  States  made  pursuant  to  Section 
10  of  the  Rivers  and  Harbors  Act  of  1 899. 
Section  404  of  the  Clean  Water  Act,  and 
Section  103  of  the  Marine  Protection 
Research  and  Sanctuaries  Act  of  1972. 

3.  To  be  consistent  with  paragraph  IV.A.  of 
the  6  January  1994,  interagency 
Memorandum  of  Agreement  Concerning  the 
Delineation  of  Wetlands  for  Purposes  of 
Section  404  of  the  Clean  Water  Act  and 
Subtitle  B  of  the  Food  Security  Act,  all  U.S. 
Army  Corps  of  Engineers  geographic 
jurisdictional  determinations  shall  be  in  . 
writing  and  normally  remain  valid  for  a 
period  of  five  years.  The  Corps  letter  (see 
paragraph  4.(d)  of  RGL  90-6)  should  include 

a  statement  that  the  jurisdictional 
determination  is  valid  for  a  period  of  five 
years  from  the  date  of  the  letter  unless  new- 
information  warrants  revision  of  the 
determination  before  the  expiration  date. 

4.  For  wetland  jurisdictional  delineations  ' 
the  "effective  date  of  this  RGL"  referred  to  in 
paragraphs  4  and  5  of  RGL  90-6  was  and 
remains  14  August  1990.  For  jurisdictional 
determinations,  other  than  wetlands 
jurisdictional  delineations,  the  "effective 
date  of  this  RGL"  referred  to  in  paragraphs 

4  and  5  of  RGL  90-6  will  be  the  date  of  this 
RGL. 

5.  Previous  Corps  written  jurisdictional 
determinations,  including  wetland 
jurisdictional  delineations,  with  a  validity 
period  of  three  years  remain  valid  for  the 
stated  period  of  three  years.  The  district 
engineer  is  not  required  to  issue  new  letters 
to  extend  such  period  from  three  years  to  a 
total  of  five  years.  However,  if  requested  to 
do  so,  the  district  engineer  will  normally 
extend  the  three  year  period  to  a  total  of  five 
years  unless  new  information  warrants  a  new 
jurisdictional  determination. 

6.  Districts  are  not  required  to  issue  a 
public  notice  on  this  guidance  but  may  do  so 
at  their  discretion. 

7.  This  guidance  expires  on  31  December 
1999  unless  sooner  revised  or  rescinded. 


For  the  Director  of  Civil  Works: 
John  P.  Elmore,  P.E. 
Chief,  Operations,  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter.  RGL  94-2 

Date:  17  August  1994,  Expires:  31  Dec  1999 

CECW-OR 

Subject:  Superfund  Projects 

1.  Regulatory  Guidance  Letter  (RGL)  85-07. 
subject:  "Superfund  Projects"  is  hereby 
reissued  (copy  enclosed). 

2.  This  RGL  was  previously  extended  by 
RGL  89-2.  Although  the  extension  expired. 
RGL  85-07  has  continued  to  be  U.S.  Army 
Corps  of  Engineers  policy. 

3.  This  guidance  expires  31  December  1999 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
John  P.  Elmore.  P.E.. 
Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 
End 

RGL  85-7,  Dated  5  July  1985.  Expires  31  Dec 

1987 
Subject:  Superfund  Projects 

1.  Recently,  the  Chief  Counsel.  Mr.  Lester 
Edelman,  responded  to  a  letter  from  Mr. 
William  N.  Hedeman,  Jr..  Director.  Office  of 
Emergency  and  Remedial  Response, 
Environmental  Protection  Agency  (EPA) 
which  dealt  with  the  need  for  Department  of 
Army  authorizations  for  the  Comprehensive 
Environmental  Response.  Compensation  and 
Liability  Act  (CERCLA)  actions.  This  letter 
summarizes  Mr.  Edelman's  opinion  and 
provides  operating  guidance  for  field 
interaction  with  the  EPA. 

2.  EPA's  basic  position  is  that  Congress  did 
not  intend  for  CERCLA  respon.ie  actions  to  be 
subject  to  other  environmental  laws.  Rather, 
as  a  matter  of  sound  practice.  CERCLA 
response  actions  generally  should  meet  the 
standards  established  by  those  laws. 
Consequently,  it  is  the  EPA's  position  that 
neither  it  nor  the  states,  in  pursuing  response 
actions  at  the  location  of  the  release  or 
threatened  release  under  the  authority  of 
CERCLA.  are  required  to  obtain  permits 
under  Section  404  of  the  Clean  Water  Act  or 
Section  10  of  the  Rivers  and  Harbors  Act  for   ' 
those  actions. 

3.  Mr.  Edelman  stated  in  part  that  he  has 
some  reservations  about  the  [xisition  that  the 
EPA  has  taken.  Nevertheless,  he  recognizes 
that  the  EPA  has  the  primary  authority  for 
the  interpretation  and  application  of 
CERCLA,  and  therefore  would  defer  to  the 
EPA's  reading  of  its  own  statutory 
authorities,  at  least  for  the  time  being. 

4.  In  light  of  this  legal  opinion,  FOAs 
should  not  require  applications  for  the  EPA 
or  state  response  actions  at  the  location  of  the 
release  or  threatened  release  pursued  under 
the  authority  of  CERCLA.  Any  permit 
applications  in  process  should  be  terminated. 

5.  Both  the  EPA  and  OCE  believe  that  the 
FOAs'  expertise  in  assessing  the  public 
interest  factors  for  dredging  and  filling 
operations  can  contribute  to  the  overall 
quality  of  the  CEROLA  response  action.  The 
Director  of  Civil  Works  will  be  establishing 


a  group  from  his  staff  to  work  with  the  EPA 
staff  to  develop  a  framework  for  integrating 
the  Corps  Sections  10,  Section  404  and,  if 
appropriate.  Section  103  concerns  into  the 
EPA's  substantive  Superfund  reviews. 

6.  Until  specific  guidance  is  provided  from 
OCE,  FOAs  should  provide  technical  support 
to  the  EPA  regions  and/or  the  states  on 
matters  within  their  field  of  expertise. 

For  the  Chief  of  Engineers: 
C.E.Edgar  III 

IFR  Doc.  95-6253  Filed  3-13-95;  8:45  am) 

BILLING  CODE  3710-«2-M 


DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  hearing. 

SUMMARY:  The  National  Advisory 
Council  on  Indian  Education  invites  the 
public  to  attend  a  one-day  hearing 
conducted  by  the  Council.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIMES:  Sunday,  March  19. 
1995  from  9:00  p.m.  to  3:00  p.m. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Quality  Hotel  Capitol  Hill  in  the  Sky 
Suite,  415  New  Jersey  Avenue  N.W.. 
Washington,  DC  20001,  (202)  638-1616, 
Fax  (202) 638-0707. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
VV.  Cheek,  Acting  Director,  National 
Advisory  Council  on  Indian  Education. 
330  C  Street.  S.W.,  Room  4072.  Switzer 
Building,  Washington.  IX  20202-75.56. 
Telephone:  202/205-8353. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisor}'  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  U.S.C.  2642).  The  Council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (Fart  C. 
Title  V.  Pub.  L.  100-297)  and  fo  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit. 

The  National  Advisory  Council  on 
Indian  Education  is  scheduling  a  one- 
day  hearing  on  Sunday.  March  19,  1995, 
prior  to  the  National  American  Indian 
and  Alaska  Native  Education  Summit 
being  planned  for  March  20-22,  1995. 
The  hearing  will  allow  participants  the 
opportunity  to  present  written  and/or 
oral  testimony  on  any  of  the  topic  areas 


being  addressed  by  the  national  summit 
or  any  other  area  of  concern  related  to   . 
Indian  education.  The  five  key  issues 
areas  to  be  addressed  during  the  summit 
include:  Tribal  Sovereignty/Trust 
Responsibility;  Education  Policy 
Development;  the  Impact  of  Goals  2000. 
A  Tribal  Perspyective;  Native  Language 
and  Culture;  and  the  Federal  Budget. 
Any  submitted  testimony  and  address 
one  of  the  previously  mentioned  topic 
areas  and  follow  this  format:  Statement 
of  the  problem;  statement  of  desired 
remedy  or  solution;  argument  on  behalf 
of  desired  remedy;  and  identification  of 
who  needs  to  do  what  and  who  oversees 
its  follow  through.  Other  testimony  from 
topic  areas  not  specifically  addressed  by 
the  summit  are  also  welcome.  Findings 
from  the  hearing  will  be  incorporated 
into  the  overall  summit  agenda. 
Participants  wishing  to  present  written 
and/or  oral  testimony  are  requested  to 
submit  any  documentation  to  the  staff  of 
the  National  Advisorv'  Council  on 
Indian  Education  prior  to  the  hearing  if 
possible  and  no  later  than  5:00  p.m.  on 
the  day  of  the  hearing.  Testimony  may 
also  be  faxed  to  the  NACIE  office  at 
(202)  205-9446  any  time  prior  to  the 
hearing  date.  Oral  testimony  will  be 
scheduled  according  to  topic  areas  ami 
announced  the  morning  of  the  hearing 
or  from  the  NACIE  office  the  week  prinr 
fo  the  summit. 

Records  are  kept  of  all  Coujicil 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  S.W..  Room 
4072.  Washington,  DC  20202-7556  froDi 
the  hours  of  9:00  a.m.  to  4:30  p.m. 
Monday  through  Friday. 

Dated:  March  8.  1995. 

John  W.  Cheek, 

.^rting  Director.  S'ational  Advisory'  Couin  il 
on  Indian  Education. 

IFR  Doc.  95-6278  Filed  3-1.3-95;  8:4.5  am) 


BILLING  CODE  4000-01-M 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board.  Education 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
inaugural  meeting  of  the  National- 
Educational  Research  Policy  and 
Priorities  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportunity  to  attend. 
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DATES  AND  TIMES:  March  30.  1995.  10:15 
a.m.  to  4:30  p.m.:  March  31, 1995,  9  a.m. 
to  1  p.m. 

ADDRESSES:  The  Montpelier  Room  of  the 
Washington  Court  Hotel,  525  Now 
Jersey  Ave..  Washington.  D.C.  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Christensen,  Designated  Federal 
Official.  National  Educational  Research 
Policy  and  Priorities  Board,  555  New 
Jersey  Ave..  N.W..  Washington.  D.C. 
20208-7564.  Telephone:  (202)  219- 
2065;  FAX:  (202)  219-1466. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research.  Development.  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  agenda  for  March  30 
includes  a  discussion  of  the 
restructuring  of  the  Office  of 
Educational  Research  and  Improvement 
and  an  overview  of  agency  activities 
pertaining  to  its  Research  Priorities  Plan 
and  advance  preparations  for 
competitions  for  regional  educational 
laboratories  and  research  and 
development  centers.  On  March  31 
members  will  have  briefings  on  the 
Federal  Advisory  Committee  Act; 
standards  of  ethical  conduct;  and  the 
background  of  the  Board's  authorizing 
legislation. 

A  final  agenda  will  be  available  from 
the  Board's  office  on  March  23.  1995. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  555  New  Jersey  Ave., 
N.W..  Washington.  D.C.  20208-7564. 

Dated:  March  8.  1095. 
Sharon  P.  Robinson. 

Assistant  Secretary;  Office  of  Educational 
Research  and  Improvement. 
|FR  Doc.  95-6273  Filed  3-13-95;  8:45  ami 

BILLING  CODE  400(MII-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATE  AND  TIME:  Tuesday.  March  21, 
1995.  6:30  p.m.  -  8:00  p.m. 

ADDRESS:  Monticello  High  School.  164 
South  2nd  West.  Monticello.  Utah 
84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist. 
Department  of  Energy  Grand  Jimction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction.  CO.  81502  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  advise  DOE  and  its  regulators  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda:  The  Environmental 
Management  Site-Specific  Advisory 
Board.  Monticello  Site,  will  be 
discussing  issues  related  to  the  disposal 
of  uranium  mill  tailings. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry.  Department  of  Energy  Grand 
Junction  Projects  Office.  P.O.  Box  2567. 
Grand  Junction.  CO  81502.  or  by  calling 
her  at  (303)-248-7727. 


Issued  at  Washington.  DC  on  March  8. 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  95-6244  Filed  3-13-95:  8:45  am] 
BILUNG  CODE  MSO-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-63.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB).  Pantex  Plant 
DATES  AND  TIMES:  Tuesday.  MarLu  28. 
1995:  1:30  pm  -  5:30  pm. 
ADDRESSES:  Ameu-illo  Association  of 
Realtors.  5601  Enterprise  Circle. 
Amarillo,  TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy.  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806)477-121. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  Pantex 
Plant  Citizens'  Advisory  Board  provides 
input  to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Agenda 

1:30  pm    Welcome — Agenda  Review — 

Introductions  Nominations  and 

Membership  Working  Group 
1:35  pm    Agreement  in  Principle 
2:30  pm     DOE  Budget 
3:15  pm     Break 
3:30  pm    Working  Group  Reports 

Policy  and  Personnel:  status  of 

hiring  SSAB  evaluation  goals  and 

criteria 
3:50  pm    Nominations  and 

Membership 
4:00  pm    Training  and  Program 

Working  Group — plans  for  next 

meetings 
4:10  pm    Budget  and  Finance  Working 

Group — selection  of  chair,  budget 

report 
4:20  pm    Community  Outreach 

Subcommittee — status  of  work 
4:30  pm    Updates:  Occurrence  Report 

from  DOE  etc. 
5:00  pm    Co-Chairs'  Reports 
5:20  pm    Next  Meetings:  Tuesday. 

April  25.  1:30—5:30;  Tuesday.  May 

23. 1:30—5:30;  Tuesday.  June  27. 

1:30—5:30 


5:30  pm     Adjourn 

Public  comment  will  be  taken 
periodically  throughout  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Tom 
Williams'  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  Notice  is  being  published  less  than 
fifteen  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved  before  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington.  Amarillo.  TX  phone 
(806)371-400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm.  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library.  401  Main  Street. 
Panhandle,  TX  phone  (806)537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  numlx;r  listed 
above. 

Issued  at  Washington.  D(J  on  Man.li  H. 
1995. 

Gail  Cephas. 

Acting  Deputy  Advisory  Cnmmillt^ 
Management  Officer. 

jFR  D(x;.  95-6245  Filed  3-1.J-95:  H.45  .imj 

BILUNG  CODE  MSO-I-P 


Office  of  Civilian  Radioactive  Waste 
Management 

Safe  Transportation  and  Emergency 
Response  Training;  Technical 
Assistance  and  Funding 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

ACTION:  Notice  extending  comment 
period. 


SUMMARY:  On  Tuesday,  January  3.  1995, 
the  Department  of  Energv  published  a 
Notice  of  Inquiry  (60  FR  99)  that 
described  implementation  options  and 
invited  comment  for  a  program  of 
technical  assistance  and  funding  to 
States  and  Tribes  for  public  safotv 
officials  of  appropriate  local 
iuri.sdictions  with  regard  to  the  Irnnspor! 
of  spent  nuclear  fuel  or  high-level 
radioactive  waste.  The  program  would 
cover  safe,  routine  transport  proc  edures 
and  emergency  response  capabilities  as 
directed  in  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended.  (42  U.S.C.' 
10101  et  seq.).  The  comment  period  lor 
this  Notice  of  Inquiry  was  scheduii'd  to 
close  on  April  3,  1995. 

Today's  notice  announces  a  45-d;>v 
extension  of  the  comment  period  on 
implementation  options  addressed  in 
the  Notice  of  Inquiry.  The  Doparlnicnl  is 
taking  this  action  in  response  to 
requests  for  an  extension  of  the 
comment  period  received  from  the 
Council  of  State  Governments — 
Midwestern  Office.  Council  of  Slalt- 
Governments — Eastern  Regional 
Conference,  Southern  States  Energv 
Board,  and  the  Western  Inferslalc 
Energy  Board. 

DATES:  Written  comments  should  he 
mailed  to  the  Department  and  nuisi  be 
received  on  or  before  May  18,  199.'). 
ADDRESSES:  Written  comments  (3 
copies)  should  be  directed  to:  U.S. 
Department  of  Energy,  c/o  Lois  Smith. 
TRW  Environmental  Safely  Systems, 
2650  Park  Tower  Drive,  Suite  800. 
Vienna,  Virginia  22180,  ATTN:  Set  lion 
180(c)  Comments,  Persons  submitting 
comments  should  include  iheir  names 
and  addresses.  Receipt  of tomments  in 
response  to  this  Notice  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postal  card  or  envelope  is 
enclosed. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
transportation  of  spent  hiel  and  high- 
level  radioactive  waste  under  the 
Nuclear  Waste  Policy  Ai;t.  please 
f:ontact:  Mr.  Allen  Benson.  Operational 
Activities  Team  Leader,  Office  of 
Civilian  Radioactive  Waste  Management 
(RW-45),  U.S.  Department  of  Energy, 


1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  Telephone: 
(202)  586-2280.  For  general  information 
on  this  Notice,  please  contact:  Ms.  Ellen 
Ott,  Office  of  General  Counsel,  (G(:-.'i2). 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Telephone: 
(202) 586-6975. 

Information  packets  are  available  for 
intere.sted  persons  who  want 
background  information  about  Offi»;e  of 
Civilian  Radioactive  Waste  Managem.-ni 
(OCRWM)  transportation  prior  to 
providing  comments.  To  receive  an 
information  packet,  please  call:  l-HOO- 
225-NWPA  (or  call  488-5513  in 
Washington,  D.C.)  or  write  to  the 
OCRWM  Information  Center.  Post  Otiii  e 
Box  44375.  Washington,  D.C.  20026. 

Copies  of  comments  received  will  Ix- 
available  for  examination  and  may  be 
photocopied  at  the  Department's  publi. 
reading  room  at  1000  Independeni;e 
Avenue  SW,  room  lE-190,  Washington. 
DC. 
Daniel  A.  Dreyfus, 

Dirednr.  Office  of  Civilian  RadinaiUvi-  U.jvfr 
Manaiiement. 

IFK  Dor.  9.'>-6249  Filed  .1-13-95:  HAT,  .,:v.\ 

BILLING  CODE  64S0-01-P 


Energy  Information  Administration 

Forms  CE-63AyB,  "Annual  Solar 
Thermal  Collector  Manufacturers 
Survey"  and  "Annual  Photovoltaic 
Module/Cell  Manufacturers  Survey" 

AGENCY:  Energy  Information 
Administration,  Department  of  i:nerv;\ 
ACTION:  Notice  of  the  proposed 
e.xtension  of  the  Forms  CE-63A/B. 
■'Anruial  Solar  Thermal  Collector 
Mainifacturers  Sur\ev"  and  "Annii.il 
'  Photovoltaic  Module/Ceil 
Manufacturers  Survey."  and  solii.il.iiimi 
of  (  omments. 


SUMMARY:  The  Energy  Inform.ilion 
Administr.Tlion  (EIAJ,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  l)\  ihi- 
Paperwork  Reduc;tion  Act  of  19R0I, 
I :ondu( :ts  n  presurvey  consultation 
program  to  provide  the  general  piiblii 
and  other  Federal  agencies  the 
opjiortunity  to  comment  on  conlinuing 
or  proposed  new  data  collection  forms 
This  program  helps  to  ensure  thai 
requested  data  can  he  provided  in  llx- 
desin;d  format,  reporting  burden  is 
minimized,  data  collection  forms  are 
cleiirly  understood,  and  that  the  impiic  i 
of  collection  requirements  on 
n!spondents  can  be  properly  assessed 
Currently,  EIA  is  soliciting  comments 
coni:erning  the  proposed  extension  ol 


UMI 


13716 


Federal  Register  /  Vol.  60.  No.  49  /  Tuesday.  March  14.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  49  /  Tuesday.  March  14.  1995  /  Notices 


i37i: 


the  Forms  CE-63A/B.  "Annual  Solar 
Thermal  Collector  Manufacturers 
Survey"  and  "Annual  Photovoltaic 
Module/Cell  Manufacturers  Survey." 

DATES:  Written  comments  must  be 
submitted  by  April  13,  1995.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  person  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 

ADDRESSES:  Send  comments  to  Peter 
Holihan.  EI-522.  Energy  Information 
Administration.  U.S.  Department  of 
Energy,  Washington.  D.C.  20585.  Phone: 
(202) 254-5432. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Peter  Holihan  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  B.ickground 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfil!  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  {Pub.  L.  93- 
275)  and  the  Dep.irtment  of  Energy 
Organization  Act  (Pub.  L.  95-91),  the 
Energy  Information  Administration  is 
obliged  to  carry  out  a  comprehensive, 
and  integrated  energy  data  and 
information  program  for  the  collection, 
evaluation,  assembly,  analysis,  and 
dissemination  of  data  and  information 
relating  to  energy  resource  reserves, 
production,  demand,  technology  and 
relevant  economic  and  statistical 
information  relating  to  the  adequacy  of 
energy  resources  to  meet  demands  in 
the  near  and  longer  term  future  for  the 
Nation's  economic  and  social  needs. 

Form  CE-63A  collects  data  on  solar 
thermal  collector  shipments,  solar 
thermal  systems,  and  solar-related 
manufacturing,  marketing,  and 
geographic  information  from  companies 
in  the  United  States  that  are  engaged  in 
manufacturing  or  importing  solar 
thermal  collectors.  Solar  thermal 
shipments  are  in  terms  of  square  feet. 

Form  CE-63B  collects  data  on 
photovoltaic  cell  and  module 
shipments,  photovoltaic  systems,  and 
photovoltaic-related  manufacturing  and 
marketing  information  from  companies 
in  the  United  States  that  are  engaged  in 
maivufacturing  or  importing 
photovoltaic  cells  and  modules. 
Photovoltaic  cell  and  module  shipments 
are  in  terms  of  electrical  capacity 
expressed  in  peak  kilowatts. 


II.  Current  Actions 

At  this  time,  the  EIA  is  proposing  a 
three-year  extension  of  Forms  CE- 
63A/B.  The  EIA  is  planning  to  meet 
with  solar  industry  companies  and 
associations.  DOE  personnel,  and  other 
interested  parties  to  discuss  Forms  CE- 
63A/B.  If  changes  are  made  to  Forms 
CE-63A  and/or  CE-63B  as  a  result  of 
this  notice,  the  meeting,  or  other 
activities,  the  changes  will  be 
highlighted  in  the  Federal  Register 
notice  announcing  the  submission  of  the 
forms  to  the  Office  of  Management  and 
Budget  later  this  year. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  extension  of  the  Forms 
CE-63A/B.  The  following  general 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses.  When 
commenting,  please  indicate  to  which 
form  your  comments  apply. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification ' 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  3 
hours  per  response.  How  much  time, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  co.st  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal. 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 


views  on  the  need  for  the  information 
contained  in  the  "Annual  Solar  Thermal 
Collector  Manufacturers  Survey"  and 
"Annual  Photovoltaic  Module/Cell 
Manufacturers  Survey." 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  forms;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C. 
§  3506(a)  and  (c)(1)). 

Issued  in  Washington.  DC.  March  7,  1995. 
Yvonne  M.  Bishop. 
Director.  Statistical  Standards.  Em-rjiy 
Information  Administration. 
|FR  Doc.  95-6246  Filed  3-13-95.  a ;;.■■)  ami 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-529-O00  et  a!.] 

Kentucky  Utilities  Company  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Man  h  7.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kentucky  Utilities  Co. 

IDcrkrt  No.  ER95-529-OOOI 

Take  notice  that  on  February  21.  1995. 
Kentucky  Utilities  Company  tendered 
for  filing  an  amendment  to  its  February,' 

1.  1995  filing  in  the  abovc-rofercnccd 
docket. 

Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Co. 

(Docket  No.  ER95-55O-O0O! 

Take  notice  that  on  February  17.  1995; 
Ohio  Edison  Company  tendered  for 
filing  an  amendment  to  its  February  3. 
1995  filing  in  the  above-referenced 
docket. 

Comnwnt  c/ofe.- March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  and  Light  Co. 

IDocket  No.  ER9.S-649-0001 

Take  notice  that  on  February  27.  1995. 
Wisconsin  Power  and  Light  Company 
(•WP&L),  tendered  for  filing  a  signed 
Ser\  ice  Agreement  under  WP&L's  Bulk 
Power  Sales  Tariff  between  itself  and 
InterCoast  Power  Marketing  Company. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  February  1. 
1995. 


Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service  Corp. 

IDocket  No.  ER95-650-0001 

Take  notice  that  on  February  27.  1995. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Supplement  No.  2  to  Transmission 
Service  Agreement  No.  2  between  WPSC 
and  Manitowoc  Public  Utilities.  The 
Agreement  provides  for  transmission 
service  under  the  T-1  Transmission 
Tariff.  FERC  Original  Volume  No.  4. 

WPSC  asks  that  the  agreement  become 
effective  June  1. 1995. 

Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  United  fliuminating  Co. 

[Docket  No.  ER95-651-0001 

Take  notice  that  on  February  27,  1995, 
The  United  Illuminating  Company  (UI). 
157  Church  Street.  New  Haven. 
Connecticut,  submitted  for  filing  a  rate 
schedule  confirming  daily  sales  of 
system  power  by  UI  to  Fitchburg  Cas 
and  Electric  Company  between 
November  16.  1991  and  February  13. 
1994.  UI  has  sought  waiver  of  the  sixty- 
ilay  notice  requirement  under  18  CFR 
35.3  to  permit  an  effective  date  of 
NovemlDcr  16.  1991.  UI  also  requests 
that  the  rate  schedule  termiriate  on 
February  17.  1994. 

Comment  date:  March  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

C.  Arizona  Public  Service  Co. 

IDocket  No.  ER95-653-O00J 

Take  notice  that  on  February  27,  1995. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Ser\'ice  Agreement 
under  .\PS-FERC  Electric  Tariff  Original 
Volume  No.  1  (APS  Tariff)  with  the 
following  entity: 

I.GiE  Power  Marketing,  Inc 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  entity  and  the 
Arizona  Corporation  Commission. 

Comment  date:  March  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Co. 

{Docket  No.  ER95-654-000I 

Take  notice  that  on  February  27,  1995, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  wholesale  or  transmission 
agreements  between  Idaho  Power 
Company  and  Bonneville  Power 
Administration,  Sierra  Pacific  Power 
Company,  Utah  Associated  Municipal 
Power  Systems  and  Washington  City. 
Utah  regarding  monthly  contract 


demand  values  or  monthly  capacity  and 
energy  values. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  §  35.3  of  the  Commission's 
regulations  in  order  to  permit  the 
revisions  to  become  effective  as  of 
January  1,  1995. 

Comment  date:  March  21,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corp. 

IDocket  No.  ER95-655-0001 

Take  notice  that  on  February  27. 1995. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  CNG  Power  Services  Corporation 
(CNG)  dated  February  22.  1995 
providing  for  certain  transmission 
services  to  CNG. 

Copies  of  this  filing  were  served  upon 
CNG  and  the  New  York  State  Public 
Ser\ice  Commission. 

Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.,  Pennsylvania 
Electric  Co. 

[Docket  No.  ER95-656-000I 

Take  notice  that  on  Februar}-  28.  1995. 
GPU  Ser\ice  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropohtan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Catex  Vitol  Electric  Inc.  (Catex 
Vitol).  dated  February  15.  1995.  This 
Ser\ice  Agreement  specifies  that  Catex 
Vitol  has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Operating 
Companies"  Operating  Capacity  and/or 
En;rgy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995 
in  Jersey  Central  Power  &■  Light  Co.. 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co..  Docket  No 
ER95-'2 76-000  and  allows  GPU  and 
Catex  Vitol  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  15. 1995  for  the  Service 
Agreement.  , 


GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Sierra  Pacific  Power  Co. 

IDocket  .No.  ER95-657-000| 

Take  notice  that  on  February  28.  1995 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  pursuant  to  Part  35 
et  seq.  of  the  Commission's  regulations, 
the  Electric  Service  Agreement  dated 
February  27.  1995  (the  Agreement) 
between  Sierra  and  Truckce  Donner 
Public  Utility  District  (the  District). 

Sierra  states  that  the  Agreement 
provides  for  a  continuation  of  the 
existing  firm  electric  service  by  Sierra  to 
the  District,  but  at  rates  that  reflect  a 
revenue  reduction  for  such  service.  The 
Anreemcnt  provides  for  commencement 
of  service  thereunder  as  of  March  1. 
1995  or  such  later  date  as  the 
Commission  permits  the  filing  to  be 
effective.  Sierra  requests  waiver  of  the 
CO-day  notice  requirement  of  section 
205  of  the  Federal  Power  Act  to  provide 
for  a  March  1.  1995  effective  date.  While 
Sierra  states  its  belief  that  no  other 
waivers  of  the  Act  or  the  Commission's 
rules  or  regulations  are  necessary  to 
make  effective  the  Agreoment  pursuant 
to  its  terms.  Sierra  requests  any  such 
wuiver  necessary  or  desirable  for  that 
pu.'posc. 

■  Sierra  asserts  that  the  filing  has  been 
served  on  the  District  and  on  the 
rogulaton,'  commissions  of  Nevada  and 
California. 

Comment  date:  March  21,  .1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1.  Montaup  Electric  Co. 

IDocket  No  ER9r»-658-000i 

Take  notice  that  on  February  28.  1995 
Montaup  Electric  Company  tendered  for 
filing  an  annual  report  titled 
Conservation  and  Load  Management 
liiformational  Report  Proposed 
Surcharge — February  28.  1995 — 
supporting  surcharges  for  the  period 
March  1.  1995  through  February  28. 
199C.  This  annual  report  filing  is 
required  under  a  conservation  and  load 
management  (C&LM)  clause  applied  to 
service  to  Montaup's  affiliated  M-rate 
customers  as  amended  by  Montaup  in  a 
filing  approved  bv  the  Commission  on 
May  4.  1993  in  Docket  No.  ER93-79- 
000.  Tiie  informational  report  shows  the 
surcharges  that  will  be  required  to  true 
up  collections  for  the  twelve  months 
ended  December  31.  1994  with  actual 
C&LM  costs  during  that  period. 
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Comment  date:  March  21.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Co. 

(Doi.ket  No.  ER95-659-0001 

Take  notice  that  on  February  28,  1995, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  (i)  Service 
Schedule  D,  Power  Exchange 
Agreement,  between  Tucson  and  M-S- 
R  Public  Power  Agency  (MSR)  and  (ii) 
Service  Schedule  E,  Reserve  Sharing. 
between  Tucson  and  MSR.  Service 
Schedule  D  and  Service  Schedule  E 
were  entered  into  pursuant  to  an 
Interconnection  Agreement,  dated  as  of 
September  20,  1982,  Docket  No.  ER82- 
828-000.  Service  Schedule  D  provides 
for  an  exchange  of  capacity  and  energy 
between  Tucson  and  MSR  in  which 
MSR  will  deliver  its  capacity  and  energy 
entitlement  in  San  juan  Unit  4  to  TIlP 
at  San  Juan  in  exchange  for  a  like 
amount  of  capacity  and  energy 
deliverable  by  Tucson  at  certain 
delivery  points  on  Tucson's  system. 
Service  Schedule  E  provides  for  a 
reserve  sharing  arrangnnicnl  involving 
MSR"s  San  Juan  capacity  rights  and 
Tucson's  San  Juan  capacity  rights  which 
will  enable  the  parties  to  reduce  their 
respective  re.serve  requirements.  Tucson 
requests  an  effective  date  of  Mav  1 , 
1995. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  dore.  March  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  lo  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Fetlcral  Energv  Regulatory  Conmiission. 
825  North  Capitol  Street  NE., 
VVa.shington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  .385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  bo 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  pcjrson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashull. 
Srrrt'tary. 

\VR  Doc.  g.-i-Girs  Filed  l-LVa^rSMS  am, 
BILUNG  C00€  t^U-0^-P 


[Docket  Nos.  CP94-682-000  and  CP94-682- 
001] 

Southern  Natural  Gas  Company; 
Availability  of  the  Environmental 
Assessment  for  the  Proposed 
Cleveland  Branch  Line  Project 

March  8, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Southern  Natural  Gas  Company 
(Southern)  in  the  above  dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  Natural 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of 
Southern's  proposed  Cleveland  Branch 
Line  Project,  which  includes  the 
following  facilities: 

•  About  20.2  miles  of  12-inch- 
diameter  pipeline  in  Catoosa  and 
Whitfield  Counties,  Georgia,  and 
Hamilton  and  Bradley  Counties. 
Tennessee.  This  pipeline,  referred  to  as 
the  "Cleveland  Branch  Line",  would 
extend  from  milepost  101.44  on 
Southern's  existing  12-inch  Chattanooga 
Branch  Line  in  Catoosa  County,  Georgia, 
to  a  proposed  interconnection  owned  by 
East  Teimessee  Natural  Gas  Company  in 
Bradley  County,  Tennessee; 

•  One  new  meter  station  in  Bradley 
County.  The  meter  station  would  consist 
of  tw  o  6-inch  meter  runs,  pressure 
regulators,  flow  control  values,  about 
125  feet  of  miscellaneous  buried  piping, 
and  an  8-foot  by  10-foot  instnimentation 
building;  and 

•  One  1,452-horsepower  turbine 
compressor  unit  and  other  facilities  at 
Southern's  existing  McConnells 
Compressor  Station  in  Tuscaloosa 
County,  Alabama. 

Southern  indicates  that  proposed 
facilities  would  deliver  a  total  firm  and 
interruptible  transportation  service  to 
nine  municipal  gas  districts  and  two 
distribution  companies  in  eastern 
Tennessee.  These  customers  would 
receive  about  11,350  thousand  cubic 
feet  per  day  of  firm  transportation  from 
Southern. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  941  North  Capitol  Street.  N.E.. 


Room  3104.  Washington,  D.C.  20426. 
(202) 208-1371. 

Copies  of  this  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Ms.  Alisa  Lykens. 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  I.  Office  of  Pipeline  Regulation. 
Room  7312.  825  North  Capitol  Street 
NE..  Wasnington.  D.C.  20426.  (202)  208- 
0766. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP94-682- 
000  and  CP94-682-001 .  Comments 
should  be  addressed  to:  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  April  10, 1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  be  sent  to  Ms.  Alisa 
Lykens,  Environmental  Project  Manager. 
at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  lo 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3). 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  bi'cn 
reviewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your  communis 
considered. 

Additional  information  about  this 
project  is  available  from  Ms.  Alisa 
Lykens,  Environmental  Review  and 
Compliance  Branch  I.  Office  of  Pipeline 
Regulation,  at  (202)  208-0766. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-6179  Filed  3-13-95;  H:-15  iiiiij 
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[Docket  No.  CP89-661-030] 

Algonquin  Gas  Transmission  Co., 
Notice  of  Changes  in  FERC  Gas  Tariff 

Mnri  h  8,  1995. 

Take  notice  that  on  March  3, 1995. 
Algonquin  Gas  Transmission  Conipan\ 


(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  effective  January 
23.  1995.  the  following  revised  tariff 
sheets: 

Fourth  Revised  Volume  No.  1 

Sub  Ninth  Rev  ised  Sheet  No.  21 
Sub  Ninth  Revised  Sheet  No.  22 
Sub  Sixth  Revised  Sheet  No.  33 

Original  Volume  No.  2 

Sub  Third  Revised  Sht-ot  No.  401 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  replace  tariff  sheets  that 
were  accepted  by  the  Commission 
effective  January  1.  1995.  with  tariff 
sheets  that  have  an  effective  date  of 
January  23,  1995. 

On  December.!.  1994,  Algonquin  filed 
the  above-referenced  tariff  sheets  to 
implement  revised  firm  transportation 
rates  under  Rate  Schedules  AFT-2  and 
X-38.  In  that  filing  Algonquin  requested 
that  the  Commission  accept  the  tariff 
sheets  effective  January  1.  1995,  to 
coincide  with  the  commencement  of 
service  on  the  upstream  facilities  of 
Columbia  Gas  Transmission 
Corporation.  In  a  February  3.  1995  letter 
order,  the  Commission  accepted  the 
tariff  sheets  with  a  January  1.  1995 
effective  date,  as  requested  by 
Algonquin.  Due  to  a  delay  in 
construction,  however,  service  by 
Columbia  did  not  commence  until 
January  23,  1995.  Accordingly. 
Algonquin  is  providing  to  the 
Commission  substitute  tariff  sheets  that 
reflect  the  January'  23.  1995  effective 
date.  Except  for  the  change  in  effective 
date,  the  substitute  tariff  sheets  are 
identical  to  the  sheets  accepted  by  the 
Commission  on  February  3,  1995. 

Algonquin  states  that  copies  of  its 
filing  were  mailed  to  all  affected 
customers  and  interested  Slate 
Commissions. 

Any  f)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  protests  should  be 
filed  on  or  before  March  1.5.  1995. 
Protests  will  bo  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  ot  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  95-G170  Filed  3-1.1-05;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-20O-000] 


ANR  Pipeline  Co.;  Notice  of  Request 
for  Limited  Waiver  ot  FERC  Gas  Tariff 

March  8.  1995 

Take  notice  that  on  March  3.  1995. 
ANR  Pipeline  Company  (ANR)  filed, 
pursuant  to  Rule  207  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulator}-  Commission.  18  CFR 
385.207.  a  request  for  limited  waiver,  to 
the  extent  necessary,  of  its  tariff 
provisions  regarding  the  time  for  the 
filing  of  restatements  of  its  Gas  Supply 
Realignment  (GSR)  and  Pricing 
Differential  (PD)  Reservation 
Surcharges.  ANR  explains  that  its  tariff 
requires  it  to  update  its  Eligible  MDQ  as 
of  April  1.  1995. 

In  order  to  avoid  using  estimated 
Eligible  MDQs  or  different  Eligible 
MDQs  for  different  transition  cost 
surcharges,  however.  ANR  is  requesting 
that  it  be  permitted  to  restate  its  GSR 
and  PD  Reservation  Surcharges  effective 
June  1,  1995.  the  same  date  that  its  next 
quarterly  Abo\  e-Market  Dakota  Costs 
Reservation  Surcharge  will  become 
effective. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  15.  1995. 
Protests  will  be  considered  by  the 
Commission  in  deteniiining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prolestants  parties  to 
the  proceeding,  .^ny  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection 
Lois  D.  Cashell. 
Secretary 
[PR  Doc.  95-fiir>9  Filed  3-13-95;  8  45  am] 

BILLING  CODE  6717-01-M 


North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  17,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
prolestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-6171  Filed  3-13-^5;  «  4-.  ami 

BILLING  COOE  6717-01-M 


[Docket  No.  ER93-668-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Notice  of  Filing 

March  8.  1995 

Take  notice  that  on  February  27.  1995. 
Consolidated  Edison  Company  of  New- 
York,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Filing 

March  8.  1995 

On  March  1 .  1995.  K  N  Interstate  Gas 
Transmission  Co.  (KN),  filed  pursuant  to 
Section  4  of  the  Natural  Gas  Act.  15 
U.S.C.  §717c.  Section  154.(>:t.  of  thr 
Federal  Energy  Ri^gulatory 
Commission's  (Cuiiimissioii) 
Regulations.  18  CFR  154.(..t.  a:i(i  tin- 
Commission's  order  issued  Deccmbi-r 
22,  1994,  in  Docket  Nos.  CI'94-3n7-000 
and  CP94-430-000.  for  authorization  to 
terminate  its  non-jurisdictional 
gathering  and  processing  services  in  the 
Bowdoin  gathering  system  to  K  N  Gas 
Gathering,  Inc.  KN  requests  approval  as 
of  April  1,  1995. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be-filed  by 
March  17,  1995  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  l>e 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretan: 
(PR  Doc.  95-6172  Filed  3-13-95;  8:45  am] 
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[Docket  No.  RP95-1 37-002] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  8,  1995. 

Taice  notice  that  on  March  6.  1995. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the  February 
23,  1995.  Commission  Order  in  the 
captioned  Docket.  That  Order  directed 
Northern;  (1)  to  re-establish  the  direct 
bill  amounts  by  shipper  resulting  from 
the  buyout  of  the  Pan  Alberta  Gas  (U.S.) 
Exchange  Agreement  by  removing  the 
costs  of  the  January  1996  payment 
which  is  yet  to  be  made,  and  (2)  to 
provide  specific  additional  supporting 
information.  Therefore  Northern  has 
fded  the  additional  supporting 
information  and  a  Second  Substitute 
Third  Revised  Sheet  No.  68  and  will 
commence  billing  effective  March  1 . 
1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  .Slate 
Commissions. 

Any  person  desiring  to  protest  .said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  15.  1995.  All  protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  proceeding, 
but  will  not  serve  to  make  protestant  a 
party  to  the  proceedings.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
[F-R  Do« .  95-f>173  Filed  ;i-i:»-9^;  H:45  ami 

BILLING  CODE  6717-01-M 


South  Georgia  Natural  Gas  Co.;  Notice 
of  Filing 

[Docket  No.  MG88-1 6-004] 

.Man  h  8.  I'KJ.'S 

Take  notice  that  on  March  .i.  1995, 
South  Georgia  Natural  Gas  Company 
(.South  Georgia)  submitted  revised 
standards  of  conduct  under  Order  Nos. 


497  et  seq.>  and  Order  Nos.  566  et  seq.^ 
South  Georgia  states  that  it  is  revising 
its  standards  to  incorporate  the  changes 
required  by  the  Commission's  February 
1,  1995  Order  on  Standards  of  Conduct.^ 

South  Georgia  states  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C..  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  22.  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  95-6174  Filed  3-1.3-95.  8:45  ami 
BILUNG  CODE  671 7.41 -M 


•Order  No.  497,  53  FR  22139  (June  14.  1988).  Ill 
FERC  Stats.  &  Regs.  1  30,820  (1988);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22, 
1989).  Ill  FERC  Slats.  S  Regs.  30,868  (1989);  Order 
No.  497-B  Order  extending  sunset  dale.  55  FR 
53291  (December  28,  1990).  Ill  FERC  Stats.  &  Regs. 
1  30.908  (1990);  Order  No.  497-C  orderVxtending 
sun.set  date.  57  FR  9  (lanuary  2,  1992),  III  FERC 
Stats.  &  Regs.  1  30.934  (1991),  rehearing  denied.  57 
FR  5815  (February  18,  1992).  58  FERC  151.139 
(1992);  Tennecg  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F  2d  1187  (DC.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending 
.sunset  date.  Ill  FERC  Stats.  &  Regs.  1 30,958 
(December  4.  1992).  57  I- R  58978  (December  14. 
1992);  Order  No.  497-E.  order  on  rehearing  ami 
extending  sunset  dale.  59  FR  243  (January  4,  1994), 
ti5  FERC  161.381  (Derrmber  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1.  1994).  66  FERC 
161.347  (March  24,  1994);  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994),  III  FERC  Stats.  &  Regs.  1  30.996  (June  17. 
1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Tran.sactions.  Order  No.  566,  59  FR  32885  (June  27. 
1994).  Ill  FERC  Slats.  &  Regs.  1  30,997  (June  17, 
1994);  Order  No.  5fi6-A,  order  on  rehearing.  .59  FR 
52896  (October  20.  1994),  69  FERC  1 61.044 
(October  14.  1994);  Order  No.  566-B.  onlrron 
rrhfaring.  59  FR  65707  (December  21.  1994);  69 
FERC  161,334  (December  14,  1994);  api>eal 
doclieted  sub  nom.  Conoco,  Inc.  v.  FERC,  D.C.  Cir. 
No.  94-1745  (December  14.  1994). 

'70FERC161. 129  (1995). 


(Docket  No.  MG88-1 5-005] 

Southern  Natural  Gas  Co.;  Notice  of 
Filing 

March  8,  1995. 

Take  notice  that  on  March  3. 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seq.^  and  Order  Nos.  566  et  seq.^ 
Southern  states  that  it  is  revising  its 
standards  to  incorporate  the  changes 
required  by  the  Commission's  February 
1,  1995  Order  on  Standards  of  Conduct. ' 

Southern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  22. 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  \w 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


'  Order  No.  497.  53  FR  221.39  dune  14.  198H)  III 
FERC  Stats,  a  Regs.  1  30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22, 
1989),  III  FERC  Stats.  &  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date,  55  FR 
53291  (December  28,  1990).  Ill  FERC  Slats.  &  Regs. 
1  30.908  (1990);  Order  No.  497-C,  order  extending 
sunset  date.  57  FR  9  (January  2,  1992).  Ill  FERC 
Slats,  a  Regs.  1  30.934  (1991).  rehearing  denied.  57 
FR5815  (February  18.  1992).  58  FERC  161.139 
(1992):  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (DC.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  Ill  FERC  Stat.s.  &  Regs.  1  30.958 
(December  4,  1992),  57  FR  58978  (December  14. 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  50  FR  243  (January  4.  1994). 
65  FERC  1 61,381  (December  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1.  1994).  66  FKRC 
161.347  (March  24.  1994):  and  Order  No.  497-(;. 
order  extending  sunset  date.  59  FR  32884  (June  27. 
1994),  III  FERC  .Stals.  &  Regs.  1  30,996  (June  17. 
I'j94). 

■'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  .Mfiiiate 
Transactions.  Order  No.  .566.  59  FR  32885  (June  27 
1994).  Ill  FERC  Slats.  &  Regs.  1 30.997  (June  17. 
1994):  Order  No.  566-A.  order  on  rehearing,  .59  FR 
52896  (October  20.  1994).  69  FERC  161.044 
(October  14.  1994):  Order  No.  566-B.  order  on 
rehearing.  .59  FR  65707  (December  21.  1994);  69 
FERC  161,3.34  (December  14.  1994):  appeal 
docketed  sub  nom.  Conoco,  Inc.  v.  FERC,  D.C.  C.n. 
So.  94-1745  (December  14.  1994). 

1 70  FERC  161,129  (lf)95). 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-6175  Filed  3-13-95:  8:45  am] 
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Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing 

[Docket  No.  RP95-11 2-003] 

March  8.  1995. 

Take  notice  that  on  March  3,  1995, 
Termessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  the  following 
tariff  sheets  to  be  effective  February  1. 
1995: 

First  Revised  Sub  30th  Revised  Sheet  No.  5 

Termessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  February  23.  1995  Order 
in  Docket  No.  RP95-112  requiring 
Tennessee  to  make  the  Rate  Schedule 
T-180  rate  effective  February  1.  1995. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  before  March  15,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-6176  Filed  3-13-95.  8:45  am| 

BILLING  CODE  6717-01-M 


Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Technical  Conference 

[Docket  Nos.  RP9O-137-015,  RP90-t37- 
018,andRP9O-137-019] 

March  8,  1995. 

Pursuant  to  the  Commission's  letter 
order,  issued  on  February  15,  1995,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Tuesday,  March  21. 
1995  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE..  Washington,  DC  20426. 


All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  95-6177  Filed  3-13-95;  8:45  am] 

BILLING  CODE  6717-01-M 

Office  of  Fossil  Energy 
[FE  Docket  No.  94-81 -LNG] 

Phillips  Alaska  Natural  Gas 
Corporation  and  Marathon  Oil 
Company;  Order  Amending 
Authorization  to  Export  Liquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION;  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  amending  the 
long-standing  authorization  granted  to 
Phillips  .Maska  Natural  Gas  Corporation 
(PANGC)  and  Marathon  Oil  Company 
(Marathon)  to  export  liquefied  natural 
gas  (LNG)  to  Japan.  Specifically,  the 
order  approves  a  modified  LNG  pricing 
formula,  in  accordance  with  an 
amendment  to  PANGC's  and  Marathon's 
June  17, 1988.  LNG  purchase  agreement. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  March  2,  1995. 
Clifford  P.  Tomaszewski, 

Director,  Office  ofXatural  Gas,  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  95-6247  Filed  3-13-95:  8  45  am] 

BILLING  CODE  6450-01 -P 


[FE  Docket  No  9S-12-NG] 

Petro-Canada  Hydrocarbons  Inc.; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Petro-Canada  Hydrocarbons  Inc. 
authorization  to  import  up  to  150  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
delivery  after  March  3,  1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 


Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  BC.  March  1.  1995. 
ClifiTord  P.  Tomaszewski, 
Director.  Office  ofS'atural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-6248  Filed  3-13-95;  8:45  am] 
BILLING  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[HERL-RTP;  FRL-6-6172-1] 

Workshop  on  Endocrine  Disrupters 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  sponsoring  a 
workshop  to  develop  research  needs  to 
address  the  hypothesis  that  chemicals 
present  in  the  environment  may  have 
adverse  hormonally-mediated  effects  on 
humans  and  wildlife.  The  goals  of  this 
workshop  are  twofold:  (1)  to  provide  a 
forum  for  communication  of 
information  on  endocrine  disruptors 
among  a  diverse  assembly  of 
organizations  and  scientific  specialities; 
and  (2)  to  develop  a  national  strategy 
that  delineates  short  term  and  long  term 
projects  necessary  for  understanding  the 
magnitude  and  nature  of  the  issues 
related  to  endocrine  disruptors.  Specific 
activities  will  be  focused  on  research 
needs  related  to  potential  effects  on 
reproductive,  immunologic,  and 
neurologic  function  as  well  as  on 
carcinogenic  effects.  How  such  research 
will  be  of  use  in  the  risk  assessment 
process  will  be  an  important 
consideration  in  the  deliberations. 
DATES:  The  workshop  will  be  held  .-Xpril 
10-13.  1995,  at  the  Radisson  Plaza 
Hotel.  Raleigh.  North  Carolina.  The 
workshop  is  open  to  the  public, 
although  seating  will  be  limited  and 
advanced  registration  is  required. 
Interested  parties  should  contact  Ms. 
Theresa  Harris.  L'.S.  Environmental 
Protection  Agency.  HERL.  MD-70. 
Research  Triangle  Park.  NC  27711; 
telephone  919-541-1133. 

Dated:  March  7.  1995 

Henry  L.  longest  IL 

Acting  Assistant  Administratorjnr Research 
and  Development. 

jFR  Doc.  95-€268  Filed  3-1.3-95;  8:45  ami 
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(FRL-6171-7] 


National  Advisory  Council  (or 
Environmental  Policy  and  Technology; 
Public  Meetings 

AGENCY:  Environmontal  Protfi.lion 

Agenc  y  (EPA). 

ACTION:  Notice  of  public  mei'liiigs. 

SUMMARY:  Under  the  Federal  Advisory 
(Committee  Act.  Public  Law  y2-4fj3. 
EI'A  gives  notice  of  a  two-day  si-ries  of 
meetings  involving  four  of  the  Standing 
Committees  of  the  National  Advisory 
Council  for  Environmental  Pcjlicy  and 
Technology  (NACEPT).  NACEPT 
provides  advice  and  recommendations 
to  the  Administrator  of  EPA  on  a  broad 
range  of  environmental  policy  issues. 
Thesi!  meetings  are  being  h»!ld  to 
continue  discussions  of 
n'commendations  from  these  N ACCEPT 
Committees  on  actions  EPA  can  take  to 
implement  Community-Based 
Environmental  Protection. 

The  four  NACEPT  Committp.>s  that 
will  be  meeting  are: 

•  The  Ecosystems  Sustain;ii)ie 
Economies  Committee — which  is 
examining  issues  associated  with 
harmonizing  economic  activity  and 

p(  osystcin  management,  and  is  focusing 
on  the  economic,  social,  and  political 
factors  needed  to  achieve  sustainable 
economies. 

•  The  Ecosystems  Information  and 
Assessments  Committee — which  is 
examining  the  role  and  use  of  data  and 
information  in  ecosystem  management 
strategics,  including  data  needs,  data 
.iccessibiiity,  and  opportunities  for 
partnerships  and  data  sharing  with 
public  and  private  organizations. 

•  The  Ecosystems  Implementation 
Tools  Committee — which  is  evaluating 
tlK»  opportunities  to  re-orient  exi.sting 
statutory  and  regulatory  autiioiities  to 
integrate  place-driven  environmental 
management  into  the  Agency's  tiecision- 
inaking  processes. 

•  The  NACEPT  Executive 
Committee — which  serves  as  a  steering 
Committee  for  all  NACEPT  activities 
and  is  coordinating  the  efforts  of  the 
three  N.^CEPT  Ecosystems  Committees. 

.Scheduling  constraints  preclude  oral 
<  omments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail  and  will  be 
transmitted  to  Committee  members  for 
consideration 

DATES:  The  public  meetings  will  be  held 
on  Wednesday,  April  12,  and  Thursday, 
April  1,1,  199.i  The  N.ACEPT  Executive 
Committee  will  meet  in  pleivary  session 
from  830  a.m.  to  12:00  p.m.  on 
Wednesday,  April  12,  and  again  on 
Thursday,  April  13  from  3:00  p.m.  to 


S;00  p.m.  The  Ecosystems  .Sustainable 
Econonii(!s  Committee,  the  Ecosystems 
Information  and  Assessments 
Committee,  and  the  Ecosystems 
Implementation  Tools  Committee-  will 
meet  concurrently  from  1:00  p.m.  to 
5:00  p.m.  on  Wednesday,  April  12.  and 
again  from  8:30  am.  to  3:00  p.m  on 
Thursday.  April  13.  On  both  days,  the 
meetings  will  be  held  at  the  Dupont 
Plaza  Hotel:  1500  New  Hampshin? 
Avenue,  N.W.,  Washington.  D.C. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Abby  J.  Pirnie,  Director. 
Office  of  Cooperative  Environmental 
Management.  U.S.  EPA  (1601).  401  M. 
Street  S.W..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  J,  Pirnie.  Designated  Federal 
Official.  Direct  line  (202)  260-8070. 
Secretary's  line  (202)  260-7507. 

Dated:  .Man  h  B.  lOQ.-i. 
Ahhy  J.  Pirnie, 
Desigiuitfd  Feduml  Official. 
(PR  Doc.  95-6271  Filed  3-13-95;  a;45  am) 
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State  of  New  York:  Final  Determination 

ot  Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protet;lioii 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the  New  York 

State  Municipal  Solid  Waste  Pennit 

Program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  .Solid  Waste 
Amendments  (HSWA)  of  1984.  rtjquircs 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
coinplv  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  Part  258). 
RCRA  Section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit  "  programs  for 
MSWLFs,  hut  does  not  mandate 
issuam:e  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 


on  final  promulgation  of  the  STIR  Prior 
to  promulg.ition  of  the  .STIR,  ade(]ii.icy 
detfirmin.itions  will  be  made  based  nn 
the  st.itiitory  authorities  and 
requirements.  In  addition.  States,Tril«"s 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  Vhi 
.Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
.State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribertnd 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  tliose 
owners/operators  located  in  StalivTribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
Part  258  to  the  extent  the'State/Tribal 
permit  program  allows  such  fiexihility 
EPA  notes  that  regardless  of  the 
approval  .status  of  a  State/Tribe  and  lh»> 
permit  status  of  any  facility,  the  Federal 
landfill  c:ritRria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  .Stale  of  New  York  applied  for  h 
determination  of  adequacy  under 
section  400.'i  of  RCRA.  The  componenis 
f)f  authority  and  capability  were 
contained  in  New  York  State's 
application  and  its  revisions.  EPA 
reviewed  New  York  State's  application, 
.jnd  certain  revisions  thereto,  and  em 
)uly  28,  1094,  proposed  a  delermiiialion 
that  Now  York  State's  MSWLF  ptrmit 
program  is  adequate  to  ensure 
compliance  with  the  revise*!  MSWLI- 
Criteria.  .After  consideration  of  all 
i:ommcnts  received  regarding  tlic 
tentative  determination  of  adequacy, 
EPA  is  today  issuing  a  final 
determination  that  New  York  .Slate's 
program  is  adequate. 
EFFECTIVE  DATE:  The  determinatiun  ol 
adequacy  for  the  New  York  Slate  shall 
be  effective  on  March  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Savefsky.  U.S.  EPA  Region  II, 
Mail  .Stop  2.A\VM,  Room  lOOG,  2b 
Federal  Plaza,  New  York,  New  Y(»rk, 
10278,  telephone  (212)  637-4098 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  ETA  proinulgritcd 
revised  Ciiteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  .Amendments  of  1984  (HSWA), 
requires  Slates  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  w'ith  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
Section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  wasto 
landfill  pennit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  .Agency  has  drnft«^l 
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and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specifv  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  Section  7004(l3)(l)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EP.A 
expects  States/Tribes  to  mert  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  September  24,  1993.  the  State  of 
New  York  submitted  an  application  for 
adequacy  determination  for  Now  York 
State's  municipal  solid  waste  landfill 
permit  program.  On  March  14.  1994. 
May  10.  1994.  and  June  28.  1994,  New 
York  made  revisions  to  its  original 
submission.  On  July  28,  1994,  after 
reviewing  New  York  State  application 
and  the  revised  submissions.  EPA 
published  a  tentative  determination  lof 
adequacy  for  all  portions  of  New  York 
State's  program.  Further  background  on 
the  tentative  determination  of  adequacv 
appears  at  59  FR  38463.  July  28,  1993. ' 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment.  New  York  State's  application 
for  program  adequacy  determination 
and  its  revisions  were  available  for 
public  review  and  comment  at  the  New- 
York  State  Department  of 
Environmental  Conservation,  in  .Albany 
New  Y'ork  and  at  the  EPA  Region  II 
Library  in  New  York  City.  The  public 


comment  period  commenced  on  July  28. 
1994  and  ended  on  September  13.  1994. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  anv  determination 
to  approve  a  State/Tribe's  MSWLF 
program,  the  Region  scheduled  two 
public  hearings  on  this  tentative 
determination.  .A  public  hearing  was 
held  in  Albany  New  York  and  in  New 
York  City.  A  summary  of  the  comments 
received,  and  EP.A's  responses  thereto  is 
contained  in  the  public  comment 
section  of  this  notice. 

On  October  9,  1993,  New  York,  acting 
through  the  New  York  State  Department 
of  Environmental  Conservation,  adopted 
comprehensive,  revised  regulations 
governing  schd  waste  disposal.  These 
regulations  are  patterned  after  the  40 
CFR  Part  258  criteria,  and  are  intended 
to  bring  New  York  into  full  conformitv 
with  the  Federal  criteria.  The  New  York 
State  Department  of  Environmental 
Conservation  has  sufficient  authoritv 
and  responsibility  for  implementing  and 
enforcing  solid  waste  management 
regulations,  including  a  permit  program, 
inspection  authority  and  enforcement 
activities. 

New  York  does  not  have  the  statutorv 
authority  to  enforce  the  MSWLF  permit 
program  on  Indian  Lands.  MSWLFs 
located  on  Indian  Lands  are  subjected  to 
the  Federal  Criteria. 

In  addition,  in  its  application.  New- 
York  states  that  adequate  technical, 
support  and  legal  personnel  will  be 
assigned  to  implement  its  permit 
program. 

B.  Public  Comment 

.A  summary  of  the  public  comments 
received  on  the  tentative  determination 
of  adequacy  and  EP.A's  responses 
thereto  follows  below.  The  major 
comments  suggested  the  Fresh  Kills 
landfill  in  Slaten  Island.  .New  York  is 
illegally  operating  without  a  permit  and 
is  continuing  to  operate  under  consent 
orders  since  1980.  The  commentors 
believed  that  this  demonstrates  the 
inability  of  .New  York  to  effectively 
enforce  landfill  criteria.  .A  facility  not 
meeting  Federal  Criteria  must  be 
upgraded  in  a  reasonable  time  to  meet 
such  criteria  before  or  after  approval  of 
the  state  program.  L'pgrading  can  take 
place  concurrent  with  or  after  state 
program  approval.  The  use  of 
enforcement  tools  such  as  consent 
orders  as  a  method  by  which  a  facility 
is  brought  into  compliance  is  not  a  basis 
for  disapproving  a  state  program.  In  fact, 
preliminary  findings  of  an  EP.A  study  of 
the  Fresh  Kills  facility  compliance 
status  indicates  relatively  minor 
violations  currently  exist  and  the 
facility  exceeds  some  Federal 
requirements  such  as  groundwater 


monitoring.  In  fact,  we  see  no  loss  of 
enforcement  authority  by  approving  the 
State  program.  The  State  regulatory 
program  will  enhance  compliance  with 
Federal  Criteria  which  remain  in  effect 
in  any  case. 

EP.A  believes  that  the  State  has  tlu- 
statutory  and  regulatory  authority  to 
implement  and  enforce  such  a  program. 
Many  of  the  numerous  citings  of  past 
and  or  continuing  site-specific 
violations  do  not  recognize  that  the 
State  Part  360  regulations  underwi-nt  a 
significant  revision  which  became 
effective  on  October  9,  199.1.  to  conform 
to  the  Federal  Part  258  Criteria 

Landfill  closures  in  New-  York  State 
have  been  primarily  a  result  of  the  State 
enforcement  of  policies  and  procedures 
for  compliance  with  laws  and 
regulations  governing  closures  of  active 
solid  waste  landfills.  In  19H4,  the 
Commissioner  of  the  New  York  State 
Department  of  Environmental 
Conservation  formally  initiated  a 
landfill  closure  strategy  to  otitaiii 
closure  of  unlined  landfills  in  the  State 
of  New-  York.  Pursuant  to  the  19H4 
Landfill  Closure  Enfcjrcement  Diree.tive 
and  subsequent  amendments  of  19HH,  a 
methodical  program  was  pursu<'d  In  tin- 
NYSDEC  whereby  solid  waste  dis|)(isal 
facility  planning  and  landfill  ^  insures 
were  to  be  coordinated.  This  strategv 
(ontemplated  a  prociiss  of  (oiisolidatioii 
of  solid  waste  disposal  into  a  few 
regional  landfills,  pending  planning, 
design  and  permitting  of  new.  propei  h 
designed  disposal  facilities.  1  he  State's 
dpproac  h  to  solid  waste  c  oinpli.iiu  e  b\ 
X(!W  York  City  was  in  a(:f:i>rd,iii<  e  wiih 
this  strategy,  while  at  the  same  time 
recognizing  the  neeil  to  allow  for 
efficient  and  economic  transition  to 
sound  solid  waste  management 
prac.lii.(»s  b\  the  City. 

There  were  several  .iddiiiof.al 
comments.  These  an;  addressed  in  t!ie 
resjibnsiveness  summary  wliii.h  is  in.ide 
jKiit  of  the  public  rer:ord 

('.  Decision 

.After  reviewing  the  (uililii  <  (niinit-nts 
I  conclude  that  New  York  .State's 
application  foradequae  y  determiiMiuin 
meets  all  of  the  statutory  and  regul.itorx 
requirements  established  by  KCR.A 
.Accordingly,  the  State  of  New  ^drk  is 
granted  a  determination  of  adequae  y  tcr 
all  portions  of  its  municipal  solid  u  .isle 
permit  program. 

Section  4005(a)  of  RC:R.\  pros  ides  ib,,t 
citizens  may  use  the  citi/en  suit 
provisions  of  Section  7002  of  RC;R.A  to 
enforce  the  Federal  MSWLF  c  riteria  in 
40  CFR  Part  258  indeptMuient  of  an\ 
State/Tribal  enforcement  program 

.As  EPA  explaintrd  in  the  preamble  to 
the  final  MSWLF  criteria.  EPA  expei  ts 


UMI 
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thaJ  any  owner  or  operator  complying 
uith  provisions  in  a  State/Tribal 
program  approved  by  EPA  should  be 
considered  to  be  in  compliance  with  the 
Federal  Criteria.  See  56  PR  50978.  50995 
j    (October  9.  1991). 

I        Today's  action  takes  effect  on  March 
I     14,  1995.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register. 

All  of  the  requirements  and 
obligations  in  New  York  State  program 
are  already  in  effect  as  a  matter  of  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  with  Exp(  utive  (JrdiT  J 2866 

The  Office  of  Management  and  Budgtit 
has  exempted  this  notice  from  the 
requirements  of  .Section  6  of  E.mh  iitiv»? 
Order  12866. 

Certification  Under  the  Re^ulatnn, 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  I '  S.C 
605(b).  I  hereby  ce.lify  that  this 
approval  will  not  have  a  .signifiiant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  does  not  impose  any  new  burdens 
on  small  entities.  This  notice,  thorefore, 
does  not  require  a  regulatory  fioxibility 
analysis. 

Authority:  This  noti(.'»  is  issiud  under  llu- 
authority  of  Sections  2002.  4WJ5  and  401(»!i ) 
of  th!»  .Solid  Waste  Disposal  A(,t  ns  .Tn.em.'H.i; 
-J2  IJ.S  C.  6912.  694.S.  69-t9.i(( ) 

Dali-d:  Febru.Tr>  21.  IIOi 
leannt!  .M.  Fox. 
Beginnal  Adminiilrator 
|FR  I3o( .  1)5-6269  Filed  .Vl.^-'tS:  «  4.i  ;,)iij 
BILLING  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Mar'  h  9.  1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  topy 


contractor.  International  Transcription 
Service,  Inc..  2100  M  Street,  N.W.,  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget.  Room  10236 
NEOB,  Washington,  DC  20503,  (202) 
39.5-3561. 

Please  note:  The  Commission  has 
requested  emergency  0\fB  review  of  this 
item  by  .Vlarch  17.  1995.  under  the  provisions 
of  5CFR  1320.18. 

OMB  Number:  None 

Title:  Survey  Governing  Effects  of  the 
"Must  Carry  "  Requirements 

Action:  New  collection 

Respondents:  Businesses  «ir  other  for- 
profit 

Frequency  of  Response:  One  time 
collection 

Estimated  Annual  Burden:  2,000 
responses;  .25  hours  average  burden 
^r  response;  500  hours  total  annual 
Dvurlen 

Needs  and  Uses:  In  cooperation  with  the 
U.S.  Department  of  Justice,  the 
Federal  Communications  Commission 
seeks  information  from  cable 
television  operators  in  connection 
with  pending  litigation  involving 
cable  television  "must  carry" 
requirements  (Turner  Broadcasting 
System  v.  FCC".  Civil  Action  No.  92- 
2247  and  consolidated  cases  D.D.C.)). 
The  survey  asks  cable  operators  to 
indicate  the  number  of  broadcast 
stations  carriod  on  their  systems 
luider  "must  carry"  requirements  or 
"retransmission  consent  "  so  that  the 
courts  are  fully  informed  of  thr  "must 
carry"  n^quirenu'nts'  impa«:t. 

Federal  Communii  ations  (linnniission. 
William  F.  Calon. 

.li  ///i,y  Si'i  ri'Inr, 

Survey  Concerning  Effects  of  the  "Must- 
Carry"  Requirements 

Miin.h  19'*') 

In  Turner  Broadcasting  l^o.,  Inr  v. 
FCC.  1 14  .S.  Ct  2445  (1994).  the  United 
States  Supreme  Q)urt  considered  the 
constitutionality  of  the  "Must-Carry" 
requirements,  the  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  which 
require  cable  operators  to  carr\'  local 
television  broadcast  stations  on  their 
cable  systems.  47  U.S.C.  §§534,  535. 
The  Court  did  not  rule  on  the 
constitutionality  of  Must-Carry,  but 
returned  the  case  to  the  lower  court  for 
additional  inquiry  into  a  number  of 
issues.  These  include  the  impact  of  the 
Must  Carry  r»Kjuirements  on  cable 


system  operators.  The  Court  described 
the  e.xtent  to  which  Must-Carry  requires 
cable  operators  to  make  changes  in  their 
programming  selections  as  one  of 
several  questions  "critical"  to 
determining  whether  the  Must -Carry 
requirements  are  constitutional. 

Accordingly,  the  FCC,  in  cooperation 
with  the  United  States  Department  of 
Justice,  which  is  defending  the 
constitutionality  of  the  Must-Carry 
requirements  in  the  Turner 
Broadcasting  case,  seeks  your  assi.stsncc 
in  responding  to  the  enclosed  survey 
questionnaire,  so  that  the  Depa^tmenl 
can  more  fully  inform  the  courts  of 
Must -Carry 's  impact. 

Notice  to  Individuals  Required  by  the 
Privacy  Act  of  1974  and  the  Papen*-ork 
Reduction  Aczt 

The  request  for  infonnatioa  in  this  survey 
IS  authorized  by  the  Communications  Act  of 
1934.  as  amended.  The  Commission  wi'l  u^e 
the  information  as  described  above.  The 
Department  of  Justice  will  also  use  tbi» 
infoniiation.  All  infonnation  provided  i:i 
response  to  this  survey  will  be  available  foi 
public  insjiection.  A  response  is  requested, 
i)ul  your  response  to  the  survey  is  vo!uni.?ry 

Public  reporting  burden  for  this 
information  is  estimated  to  average  15 
minutes  per  response,  including  the  time  lor 
reviewing  instructions,  searching  exi.stir,^ 
ilata.  gathering  and  maintaining  the  dais 
needed,  and  rompleting  and  reviewing  the 
information.  Send  comments  reg.irdingJhe 
burden  estimate  or  any  other  aspurA  ut  this 
request  for  information,  including 
suggestions  for  reducing  the  burden,  to  thi- 
Federal  Q)nimunit.ations  Commission, 
Records  Ma.nageine.it  Division.  Washin^^iuij. 
D.C.  20.554.  and  to  the  Office  of  ManagtJijerii 
and  Budget.  Paperwork  Reduction  Projei  I 
(3{)60- ),  Washington.  DC.  20503. 

This  notit  t;  is  required  by  the  Privacy  Ai  1 
ijf  1974,  PL.  93-579.  Dec.  31.  1975,5  1'  St. 
S  522;!(e;(,3)  and  The  Paperwork  Rvd>:<  iJim 
.^rt  of  1980,  PL.  95-511.  Dec   11.  I'.HO  47 
r. . S.C.  §  3507. 

Please  complete  and  return  the 
unclosed  survey  form  by  mail  or  f..\  by 
April  7,  1995.  thank  you  for  vn;ir 
cooperation. 

For  further  information,  plcis-' 
ctjntact: 
Adam  Issonberg  (202)  616-8476.  hr.t 

Angel  (202)  514-4775,  United  St,-;t.- 

Dept.  of  Justice 
(irey  Pash  (202)  418-1740,  Federal 

Communications  Commission.  O'rjn- 

of  General  Counsel 

Survey  Concerning  Effects  of  the  "Must- 
Carry"  Requirements 

Please  complete  this  form  and  return  i!  Iiy 
mail  in  the  enclosed  envelope  or  by  ia*  to 
one  of  the  numbers  listed  belotv  no  later  thwij 
April  7,  1995. 

Physical  System  Identification  No.. 
Operator: 


engi- 


np«L    .  ^V,     kV'L"    ,!    u*"'""^'"  ^V^*''"'  °"  >""'  "^'^  "y*'^'"-  t"^"^'^  activated  channels"  are  the  channels 
neered  at  the  headend  which  are  generally  available  to  residential  subscribers,  including  chanhels  designated  for  publi^ 
educa.ioi.al  or  governmental  use,  regardless  of  whether  those  channels  are  currentlv  in  use.  and  excluding  channels  that" 
could  not.  for  technical  or  safety  reasons,  be  used  for  distribution  of  broadcast  signals  )  cnanneis  tnat 

2.  How  many;^  local  broadcast  television  stations  now  carried  on  your  system  are  carried  in  fulfillment' of  the'must-carrv-  re- 
quirements?  (This  information  is  required  by  the  FCCs  rules  to  be  kept  in  your  public  inspection  file  ) 
Zrrirull^f  r^  ^''">'  '"?"'''  °^  '^^  must-carry  requirements,  how  many  (a)  noncommerc :iareducalionarand"("b)  com- 
mercial  broadcast  television  stations  were  added  to  your  system  after  the  date  the  must-carrv  rules  l.e.ame  effective'  (The 
effective  date  of  the  rules  was  Dec.  4,  1992  for  noncommercial  educational  television  stations  and  June  2  vvn  for  commer- 
cial television  stations.).  .    ■        yji  ^-uuuui  i 

Non-commercial  educational  stations  added  

Commercial  stations  added  

4.  How  many- local  broadcast  television  stations  are  carried  on  your  svstem  pursu.int'to  retransmis>i,,n  ( onsent' 

.5.  Of  the  usable  activated  channels  on  your  system  (see  e.xpl.iP.itmn  in  No.  1  above),  how  many  are  not  currentlv  used'to  pro- 
vide video  signals  to  subscribers? ._, _  '  ■       •         "'"t"" 


t  .1. 

lb. 
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Return  to:  Federal  Communications 
Commission.  1919  M  St.,  N.VV.,  Mail  Stop 
1400A.  Washington,  D.C.  20554,  Attention 
Must-Carry  Survey,  or  Fax  to;  (202)  418- 
2810.(202)418-2822. 

jlR  Doc.  95-6291  Filed  3-13-95.  845  ami 
BILLING  COOE  6712-01-M 


Petition  For  Reconsideration  of  Action 
In  Rulemaking  Proceeding 

March  7.  1995 

A  petition  for  reconsideration  has 
been  filed  in  the  Commission 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1, 429(e).  The  full  te.xt  of  this 
dncumenf  is  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street 
NW..  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  mu.st  be  filed 
on  or  before  March  29,  1995.. 

Sec  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  da\s 
after  the  time  for  filing  oppositions  has 
expired. 

SUBJECT:  In  the  Matter  of  Authority  to 
Issue  Subpoenas  (FCC  94-3 19). 

FILED  by:  Mark  J.  Golden.  Vice  President 
of  The  Personal  Comnmnications 
Industry  Association  on  January  20, 
1995. 

Federal  Communications  Commission 

William  F.  Calon, 

AdingSpcretary. 

jFR  Doc.  95-6162  Filed  3-13-95;  8:45  am! 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

John  Ashley  Dukes;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)]  and  *? 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  .^ct  (12 
U.S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspectidu  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,. it  will  also  be 
available  far  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  March  2«,  199'"). 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N-.W..  Atlanta,  Georgia 
30303: 

1.  John  Ash!{'y  Dukes.  Jesup,  CK'orgia, 
to  acquire  an  additional  .03  percent,  for 
a  total  of  10.02  percent,  of  the  voting 
shares  of  Wayne  Bancorp.  Inc.,  Jesup, 
Georgia,  and  thereby  indirectly  acquire 
Wayne  National  Bank,  Jesup,  Georgia. 

[to.ird  of  Governors  of  the  Federal  Reserve 
Svstem.  March  8.  1995. 
'  lennifer ).  (ohnson, 
Di  puty  Secretary  of  the  Board. 
IFR  Doc.  95-6200  Filed  .3-13-95;  8  45  a:'i| 
BILLING  CODE  fi2lO-01-F 


Fannington  Bancorp;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (I'R  Due. 
93-4351)  published  on  page  10082  of  the 
issue  fnrThursdav,  Fehruiry  23.  199"), 

Under  the  Federal  Reserve  Bank  of  of 
San  Francisco  heading,  the  eiitrv  for 
Farniinginn  Bancorp,  is  revised  \i,  re.id 
ns  follows: 

;.  Fannington  Bancnr}i.  Seattle. 
Washington,  and  Farniingfon  Fin.iiue 
Corporation,  Ilong  Kong;  to  become    ,. 
hank  holding  conip.mies  fiy  ac(iiiirini; 
100  percent  of  the  voting  shares  ol 
iarr!uiigto(i  State  Bank,  l.irmingtoii. 
Washington. 

Cununents  on  this  ajipin  ation  niosi 
he  red'ived  by  .March  17.  1>J!j5. 

Board  uf  Giiverniirs  of  the  F'>-d"r  il  Iv'-iiTV- 
System,  \\.\u  h  «.  I't'i') 

lennifer  |.  lohnsun. 

Di  put;  Sitn-l^iry  uf  tin-  B,i,ird 

IFR  Dui    'l")-f.201  r:l.-ii   i-l  I-')--,,  rt  4S  i::;| 

BILLING  CODE  S210-01-F 


GreatBanc,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
uiuier  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1H42)  and  <? 
225.14  of  the  Board's  Regulation  V  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appIicatioii-> 
are  set  forth  in  .section  3(t:rof  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  avail.iblc  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


UMI 


13726 


Federal  Register  /  Vol.  60,  No.  49  /  Tuesday, 


.March  14.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  49  /  Tuesday.  March  14,  1995  /  Notices 


13727 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
v^itten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  idenlif\ing 
specifically  any  questions  of  fai  t  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  cnmments 
regarding  each  of  these  applications 
must  be  received  not  later  than  .April  7. 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  GreatBanc.  Inc.,  Aurora.  Illinois;  to 
acquire  54.5  percent  of  the  voting  shares 
of  GreatBank.  Algonquin.  Illinois,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Armstrong  Bancsbarps.  Inc..  Vian. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Vian  .Slate  bank. 
Vian,  Oklahoma. 

2.  Western  Oklahoma  Financial 
Services.  Inc.,  Elk  City.  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank.  Elk  City, 
Oklahoma. 

Board  of  Governors  of  the  Kedcral  Ri-scrve 
System,  Marf  h  8,  1995. 
(ennifer  ].  lohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Do<;.  95-f)202  Filed  3-13-9!);  H:4r.  .iin| 
BILLING  CODE  6210-01-f 


HSBC  Holdings  pic  and  HSBC 
Holdings  BV;  Application  to  Engage  in 
Nonbanking  Activities 

HSBC  Moldings  pic.  Londcju.  England, 
and  HSBC  Holdings  BV,  Amsterdam. 
The  Netherlands  (Applicants),  have 
applied  pursuant  to  section  4((;)(H)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BMC  Act)  and  section 
225.23  of  the  Board's  Regulation  Y  (12 
CFR  225.23),  to  engage  de  novo  through 
their  wholly  owned  subsidiary.  )ames 
Capel  Incorporated,  New  York.  New 
York  (Company),  in  the  following 
nonbanking  activities: 

(1)  Providing  investment  and 
financial  advice,  pursuant  to  <) 
225.25(b)(4)  of  Regulation  Y; 

(2)  Providing  securities  brokerage 
service  on  a  discount  and  full-s«irvice 


basis,  pursuant  to  §  225.25(b)(15)  of 
Regulation  Y; 

(3)  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities,  ami 
providing  related  advisory  servi(  es;  and 

(4)  Purchasing  and  selling  all  types  of 
securities  on  the  order  of  i  ustomers  as 

a  "riskless  principal." 

Applicant  seeks  approval  to  (  onduci 
the  proposed  activities  throughout  the 
United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  Cby  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  "  12  U.S.C.  *? 
1843(c)(8).  In  determining  whether  a 
proposed  activity  is  closely  related  to 
banking  for  purposes  of  the  BHC  Act. 
the  Board  considers,  inter  alia,  the 
criteria  set  forth  in  National  Coiirirr 
Association  v.  Board  of  Governors  of  the 
Federal  Reserve  System,  516  F.2d  1229 
(D.C.  Cir.  1975).  These  considerations 
are:  (1)  whether  banks  generally  have  in 
fact  provided  the  proposed  servic  es:  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  ser\  ices; 
and  (3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form  See  51(3 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
<lemonstrate  that  the  activity  has  n 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Begardinf> 
lie^ulation  Y,  49  Federal  Register  80b 
(1984). 

.Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  some  of  the  proposed  ac  tivities. 
when  conducted  within  limitations 
established  by  the  Board,  are  closelv 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  A(  t.  Set;  12 
CFR  225.25(b)(4)  (providing  inve.stment 
and  financial  advice);  12  CFR 
225.25(b)(15)  (providing  securities 
brokerage  service  on  a  discount  and  full- 
service  basis). 

Applicant  also  states  that  the  Board 
has  determined  by  order  that  the 
remaining  proposed  activities,  when 
conducted  within  the  limitations 
established  by  the  Board  in  its  previous 
orders,  are  closely  related  to  banking. 
See  J. P.  Morgan  &■  Co.  Incorporated,  76 
Federal  Reserve  Bulletin  26  (1990)  and 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829  (1989) 


(private  placement  and  riskless 
principal  activities). 

.Applicant  maintains  that  Company 
would  conduct  the  foregoing.  previousK 
approved  activities  in  conformity  with 
the  conditions  and  limitations 
established  by  the  Board  in  prior  i  asrs. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  prodtic  e 
benefits  to  the  public,  such  as  greali-r 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  umiue 
concentration  of  resources,  decreased  oi 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8) 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effec  ts. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  efficiency.  In  addition.  Applic  ant 
states  that  the  proposed  activities  will 
not  result  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  ,i 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
view  s  of  interested  persons  on  the 
issues  presented  by  the  application,  anil 
does  not  represent  a  determination  1)\ 
the  Board  that  the  proposal  meets  or  is 
likelv  to  meet  the  standards  of  the  BHC 
.Act. 

Any  (:<jmments  or  requests  for  hearini; 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
.Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Wa.shington. 
D.C.  20551,  on  or  before  March  28. 
1995.  .Any  request  for  a  hearing  on  this 
application  must,  as  required  by  4: 
262.3(e)  of  the  Board's  Rules  of" 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  ol 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parlv 
commenting  would  be  aggrieved  l)y 
approval  of  the  proposal. 

This  application  may  be  inspec  led  iit 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  >  ork. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  8, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6203  Filed  3-13-95;  8:45  am] 
BILUNQ  CODE  6210-01-F 


Sequatchie  Valley  Bancshares,  Inc.; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nont}anking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  .March  28, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1 .  Sequatchie  Valley  Bancshares,  Inc., 
Chattanooga.  Tennessee;  to  engage  de 
novo  through  its  subsidiary  Tennessee 


Business  and  Industrial  Development 
Corporation,  Chattanooga.  Tennessee,  in 
community  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  state  of 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  8, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-6204  Filed  3-13-95;  8;45  am] 
BILUNQ  CODE  MIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

White  House  Conference  on  Aging 
Advisory  Committee  on  Disability; 
Notice  of  Establishment 

Pursuant  to  Public  Law  92-463.  the 
Federal  Advisory  Committee  Act.  the 
Department  of  Health  and  Human 
Services  announces  the  establishment 
by  the  Secretary  of  the  White  House 
Conference  on  Aging  Advisory 
Committee  on  Disabilities. 

The  Committee  shall  advise  and  make 
recommendations  with  respect  to 
disability  issues  to  the  Secretary  and  the 
Assistant  Secretary  for  Aging  to  assist  in 
planning  and  conducting  the 
Conference  and  in  reviewing  the 
resolutions  produced  by  the  Conference 
delegates. 

The  Committee  shall  terminate  on 
September  30.  1995. 

Dated:  March  8.  1<><)5. 
Fernando  M.  Torres-Gil. 
Assistant  Secretary  for  Aging 
[FR  Doc.  95-6190  Filed  3-13-95.  0:45  am] 

BILLING  CODE  4130-02-M 


White  House  Conference  on  Aging 
Business  Advisory  Committee;  Notice 
of  Establishment 

Pursuant  to  Public  Law  92-403.  the 
Federal  Advisory  Committee  Act.  the 
Department  of  Health  and  Human 
Services  announces  the  establishment 
by  the  Secretary'  of  the  White  House 
Conference  on  Aging  Business  Advisory 
Committee. 

The  Committee  shall  advise  and  make 
recommendations  with  respect  to 
business  issues  to  the  Secretary  and  the 
Assistant  Secretary  for  Aging  to  assist  in 
planning  and  conducting  the 
Conference  and  in  reviewing  the 
resolutions  produced  by  the  Conference 
delegates. 

The  Committee  shall  terminate  on 
September  30.  1995. 


Dated:  March  8. 1995. 
Fernando  M.  Torre»4iil, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  95-6191  Filed  3-13-95;  8:45  ami 

BILUNQ  CODE  41M-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Administration  on  Children,  Youth  and 
Families 

[Program  Announcement  No.  ACF- 
93588.951 -A] 

DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Safe  and  Drug  Free  Schools  Program; 
The  Community  Schools  Youth 
Services  and  Supervision  Grant 
Program,  and 

The  Family  and  Community  Endeavor 
Schools  Grant  Program;  Availability  of 
Fiscal  Year  (FY)  1995  Funds  and 
Request  for  Applications;  Correction 

AGENCIES:  Administration  for  Children 
and  Famihes  (ACF),  Department  of 
Health  and  Human  Services  (HHS).  and 
the  Office  of  Elementary  and  Secondary' 
Education  (OESE),  Department  of 
Education  (ED). 

ACTION;  Correction  Notice  to  amend  the 
announcement  of  the  availability  of 
funds  and  request  for  applications 
under  the  Family  and  Community 
Endeavor  School  Grant  Program. 

SUMMARY:  This  Notice  yvill  correct 
several  items  in  Program 
Announcement  No.  ACF-93588.951. 
prepared  by  the  Family  and  Youth 
Services  Bureau  of  the  ACYF  and  the 
Safe  and  Drug  Free  Schools  Program  of 
the  Office  of  Elementary  and  Secondary 
Education  and  published  in  the  March 
6,  1995  Federal  Register  Notice  (60  FR 
12332). 

Part  II  of  the  announcement  describes 
the  three  priority  areas  under  which 
application  may  be  made.  In  the  Table 
of  Contents  and  in  the  body  of  the 
announcement.  Part  II,  subparts  D.  E.  F. 
and  G  yvere  mistakenly  identified  as 
"Priority  Areas".  Only  subparts  A.  B. 
and  C  of  Part  II  are  priority  areas  under 
which  applications  may  be  submitted. 
Subparts  D  through  G  provide 
supplemental  information  andare  not 
priority  areas. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  announcement 


UMI 
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is  May  5.  1995.  Please  note  that  this  is 
a  departure  from  the  traditional 
approach  of  using  postmarks  instead  of 
receipt  date  to  determine  eligibility  of 
applications  for  review. 
ADDRESSES:  Application  receipt: 
Department  of  Health  and  Human 
Sen'ices,  ACF  Division  of  Discretionarv 
Grants,  370  L'Enfant  Promenade.  S.W.,' 
Washington.  DC.  20447.  Attn:  ACF- 
93588.951-A. 

FOR  FURTHER  INFORMATION  ON  THE 
COMMUNITY  SCHOOLS  PROGRAM  CONTACT: 
Department  of  Health  and  Human 
Services.  AC/ACYF,  Family  and  Youth 
Services  Bureau,  P.O.  Box  1182, 
Washington,  D.C.  20013.  Telephone 
(202)  205-8076.  Information  is  also 
available  on  the  ACF  Electronic  Bulletin 
Board.  To  access,  set  modem  to  No 
Parity.  8  Data  Bits,  1  Stop  Bit  and  dial 
1-800-C27-8886.  Under  "Program 
Office  Subsystems,  Family  and  Youth 
Services  Bureau,"  relevant  files  are 
found  under  COMMSCH. 
FOR  FURTHER  INFORMATION  ON  THE  FACES 
PROGRAM  CONTACT:  Department  of 
Education,  OESE,  Safe  and  Drug  Free 
Schools  Program,  600  Independence 
Avenue,  S.W.,  Washington.  DC.  20202. 
Telephone  (202)  260-3954. 

Catalog  of  Federal  Domestic  Assistance 
Number  84.2a5A  for  the  FACES  Program  and 
Number  93.588  for  the  Community  School 
Program.) 

Dated:  March  7.  1995. 
Olivia  A.  Golden, 

Commissioner.  Administration  on  Children. 

Youth  and  Families. 

[PR  Doc.  95-6252  Filed  3-13-95:  8:45  ami 

BILLINO  CODE  4184-01-P 
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Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  National/Regional 
Minority  Organization  Human 
Immunodeficiency  Virus  (HIV)/Sexually 
Transmitted  Diseases  (STD) 
Prevention,  Immunization,  and 
Tuberculosis  (TB)  Projects-Program 
Announcement  305b:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  ConU-ol  SEP:  Cooperative 
Agreements  for  National/Regional  Minority 
Organization  HIV/STD  Prevention. 
Immunization,  and  TB  Projects-Program 
Announcement  305b. 


Time  and  Date:  8:30  a.m.-4:30  p.m..  April 
18.  1995. 

P/nce.  Corporate  Square.  Building  11. 
Room  2320,  Corporate  Square  Boulevard. 
.Atlanta,  Georgia  30329 

Sfofus;  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  305b 
The  applications  being  reviewed  include 
information  of  a  confidential  nature, 
including  personal  information  concerning 
individuals  associated  with  the  applications. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C.  and 
,  the  Determination  of  the  Associate  Director 
for  Management  and  Operations.  CDC. 
pursuant  to  Public  Law  92-463. 

Contact  Person  for  Store  Information:  John 
R.  Lehnherr.  Chief,  Resource  Analysis  Office 
(E07).  National  Center  for  Prevention 
Ser\ices,  CDC,  Corporate  Square.  Corporate 
Square  Boulevard,  Atlanta.  Georgia  30.129. 
telephone  404/639-8023. 

Dated:  March  7.  1995. 
Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Diaease  Control  and 
Prevention  (CDC). 
(FR  Doc.  95-6236  Filed  3-13-95:  8:45  am) 

BILLING  CODE  4163-18-M 


Food  and  Drug  Administration 

Comparing  Treatments:  Safety, 
Effectiveness,  and  Cost-Effectiveness; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  a  meeting  to  explore 
methodological  and  regulatory  issues  in 
the  design  and  review  of  studies 
intended  to  show  differences  or 
similarities  among  active  drug  and 
biological  therapies.  As  the 
pharmaceutical  marketplace  evolves, 
there  are  new  pressiu-es  on  the 
developers  of  drug/biological  products 
to  demonstrate  comparative  effects.  This 
meeting  will  e.xamine  the  needs  for  this 
type  of  information,  how  the 
pharmaceutical  industry  is  responding 
to  new  demands  for  comparative 
information,  case-study  experience 
ruling  out  biases  in  study  design,  the 
use  of  observational  studies, 
methodological  concerns  in 
effectiveness  trials,  and  promotional 
considerations.  The  study  will  e.xamine 
issues  concerning  evaluation  of  safetv, 
effectiveness,  and  cost -effectiveness. 
DATES:  The  meeting  will  be  held  on 
Thursday.  March  23.  1995,  8  a.m.  to 


5:30  p.m.,  and  on  Friday.  March  24. 
1995.  8:30  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institutes  of  Health, 
Clinical  Center,  Bldg.  10,  Jack  Masur 
Auditorium,  9000  Rockville  Pike. 
Bethesda,  MD.  Copies  of  the  transcript 
of  the  meeting  will  be  available  from  the 
contact  person  listed  below.  There  is  no 
registration  fee  for  this  meeting. 
Interested  persons  are  encouraged  to 
register  early  because  space  is  limited, 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  information  concernmg  the 
meeting  and  registration  forms;  Louis  A. 
Morris,  Center  for  Drug  Evaluation  and 
Research  (HFD-240).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-594-6812. 
FAX  301-594-6759. 

Dated:  March  8,  1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  95-6199  Filed  3-13-95:  8.45  ami 

BILLING  CODE  4160-01-F 


Health  Resources  and  Services 
Administration 

Rural  Regional  Trauma  and  Emergency 
Medical  Services  System 
Demonstration  Grant  Project  in  South 
Central  Florida 

AGENCY:  Health  Resources  and  Services 

.Administration,  Public  Health  Service. 

Department  of  Health  and  Human 

Services. 

ACTION:  Notice  of  e.xtension  of 

application  due  date. 

SUMMARY:  This  notice  extends  the 
application  due  date  for  a  Rural 
Regional  Trauma  and  Emergencv 
Medical  Services  (EMS)  Demonstration 
Grant  Project  in  South  Central  Florida. 
The  application  due  date  for  the  South 
Central  Florida  project  is  extended  to 
May  15,  1995.  All  other  aspects  of  the 
February  15,  1995  Federal  Regi.stor 
Notice  remain  the  same. 

Dated:  March  9,  1995. 
Giro  V.  Sumaya, 

Administrator. 

jFR  Doc.  95-6198  Filed  3-13-95;  8:-i.i  anil 

BILLING  CODE  41$0-1S-M 


National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 


Commitee  Name:  National  Institute  of 
General  Medical  Sciences,  Special  Emphasis 
Panel — Minority  Biomedical  Research 
Support  and  Undergraduate  Program 
Expertise. 

Date:  March  28. 

Time:  1  p.m. — adjournment. 

Place:  Holiday  Inn,  348  N.  Dupont 
Highway,  Dover,  DE  19901. 

Contact  Person:  Dr.  Bruce  Wetzel. 
Scientific  Review  Administrator,  NIG.MS,  45 
Center  Drive,  Room  1AS-19K,  Bethesda,  MD 
20892-6200. 

Purpose:To  review  and  evaluate  grant 
applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiologic^  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARCl;  and 
93.375.  Minority  Biomedical  Research 
Support  [MBRSl. 

Dated:  March  8,  1995. 
Susan  K,  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  95-6186  Filed  3-13-95;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Chronic  Fatigue  Syndrome  Interagency 
Coordinating  Committee;  Public 
Meeting 

Notice  is  hereby  given  of  the  public 
meeting  of  the  Chronic  Fatigue 
Syndrome  (CFS)  Interagency 
Coordinating  Committee,  Department  of 
Health  and  Human  Services,  on  April 
12,  1995  at  the  Hubert  H.  Humphrey 
Building,  Room  7290,  200 
Independence  Avenue,  SW, 
Washington,  DC. 

The  meeting  will  be  open  to  the 
public  from  noon  to  3  p.m..  on  April  12, 
to  discuss  the  current  CFS  activities  and 
future  plans  of  the  various  member 
agencies.  It  will  be  chaired  by  the 
Assistant  Secretary  for  Health.  During 
the  meeting  there  will  be  an  opportunity 
for  interested  persons  to  present 
information  and  views  on  issues  related 
to  CFS.  Attendance  by  the  public  will  be 
limited  only  by  space  available. 


If  you  plan  to  attend  the  meeting, 
please  provide  your  name,  organization, 
address,  telephone  and  FAX  numbers  to 
Dr.  John  La  Montagne,  Co-Chair, 
Chronic  Fatigue  Syndrome  Interagency 
Coordinating  Committee,  Division  of 
Microbiology  and  Infectious  Diseases, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  National  Institutes 
of  Health,  Solar  Building.  Room  3A18 
MSC  7630,  Bethesda,  MD  20892-7630. 
Telephone:  301-496-1884,  FAX;  301- 
480—4528.  If  you  also  plan  to  make  a 
presentation,  please  notify  Dr.  La 
Montagne.  The  time  available  will  be 
allocated  among  the  individuals  who 
request  an  opportimity  for  a 
presentation  (limited  to  five  minutes). 
Formal  written  statements  (five  copies) 
may  be  presented  to  the  Chair  on  the 
day  of  the  meeting  for  inclusion  in  the 
minutes. 

Dated:  March  2,  1995. 
Anthony  S.  Fauci. 

Director.  MAID.  NIH. 

(FR  Doc.  95-6188  Filed  3-13-95;  8:45  ami 

BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings; 

Purpose/Agenda 

To  review  Small  Business  Innovation 
Research  Program  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  14.  1995. 

Time:  9  a.m. 

Place:  Holiday  Inn,  Che\7  Chase,  MD. 

Contact  Person:  Dr.  A.  Keith  Murray, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  325,  Bethesda.  MD  20892,  (301) 
594-7145. 

Purpose/Agenda 

To  review  individual  grant  applications 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

DaJe.  March  23,  1995. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
406B,  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  406B,  Bethesda,  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  27, 1995. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building.  Room 
406B,  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 


Room  406B.  Bethesda.  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  28, 1995. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
406B,  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  406B.  Bethesda.  MD  20892,  (301)  594- 
7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;  March  29. 1995. 

Time:  1  p.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Gil  Meier.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  406B.  Bethesda.  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  March  30. 1995. 

Time:  1:30  p.m. 

Place:  NIH,  Westwood  Building.  Room 
406B,  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier.  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  406B.  Bethesda.  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;  March  31. 1995. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
406B,  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  406B.  Bethesda,  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  April  3.  1995. 

Time:  9  a.m. 

Place:  NIH,  Westwood  Bulding.  Room  437, 
Telephone  Conference. 

Contact  Person:  Dt.  Paul  Parakkal, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  437,  Bethesda.  MD  20892,  (301) 
594-7258. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  propyerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 


UMI 
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Dated:  Maii±  8.  1993. 
Susan  K.  Feldman, 

(MmmittPK  Management  Offk^fr,  ,\1H 
|FR  Doc.  95-6187  Filed  3-13-95:  «:45  ii;n| 

BHJJNa  COOC  4140-01-M 


DEPARTMErrr  OF  THE  rNTERIOR 

Bureau  of  Land  Management 
[CO-070-5101-CO12] 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  (EA)  and 
Notice  To  Scoping  Meetings,  and,  if 
Determined  To  Be  Necessary,  Prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  Proposed  Replacement  Raw 
Water  Pipeline  in  Mesa  County,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  (EA),  and 
Notice  to  Scoping  Meetings,  and,  if 
determined  to  be  necessary,  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  Proposed  Replacement  Raw  Water 
Pipeline  in  Western  Colorado. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  Grand  Junction 
Resource  Area  Office,  Grand  Junction 
District,  will  be  directing  the 
preparation  of  a  NEPA  document.  The 
NEPA  document  will  be  initiated  as  an 
EA,  with  the  understanding  that  it  may 
be  upgraded  to  an  EIS.  The  document 
will  be  prepared  by  a  third  party 
contractor,  and  will  address  impacts  of 
the  Plateau  Creek  Pipeline  Replacement 
project  proposed  by  the  Ute  Water 
Conservancy  District  (Ute  Water).  The 
project  is  a  raw  water  conveyance 
system  proposed  on  private  and  public 
lands  in  Mesa  County,  Colorado  to 
replace  a  deteriorated  and  under  sized 
pipeline  currently  approved  under  BI-\f 
ROW  grant  C  081282. 
DATES:  Written  comments  will  b«? 
accepted  until  4:00  p.m.,  MST,  on  April 
13,  1995.  A  public  scoping  meeting  will 
be  held  at  7:00  p.m.  on  March  29,  1995, 
at  the  Two  Rivers  Convention  Center. 
159  Main  Street,  Grand  Junction, 
Colorado. 

ADDRESSES:  Comments  should  be  sent  to 
the  Grand  Junction  Area  Manager, 
Bureau  of  Land  Management,  2815  H 
Road.  Grand  Junction.  CO  81506.  ATTN: 
Plateau  Creek  Pipeline  Replacement 
Project 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Stevens,  (303)  244-3009. 
SUPPLEMENTARY  INFORMATION:  The 
existing  Plateau  Creek  Pipeline  is  an 
essential  part  of  the  Ute  Water  system 


which  provides  water  to  more  than 
55.000  Grand  Valley  residents.  The  Ute 
Water  service  area  includes  mo.st  of  the 
Grand  Valley  area  surrounding  the  City 
of  Grand  Junction,  Colorado,  and 
extends  from  east  of  the  Town  of 
Pali.sade  to  within  5  miles  of  the 
Colorado-Utah  stateline.  Ute  Water  is  a 
political  subdivision  of  the  State  of 
Colorado  formed  under  the  Water 
Conservancy  Act  of  1937,  and  is 
considered  to  be  a  quasi-municipal 
entity. 

The  e,\isting  prestres.sed  concrete  pipe 
was  installed  in  the  early  1960s.  A 
pipeline  consisting  of  42-inch  and  36- 
inch  diameter  pipe  carries  raw  water  for 
approximately  4.5  miles  from  the  Lower 
Molina  Power  Plant  tail  race  to  two 
storage  reservoirs.  From  the  reser\  oirs, 
water  is  conveyed  via  a  24-inch- 
diameter  pipeline  approximately  14 
miles  along  Plateau  Creek  Canyon  and 
adjacent  to  Interstate  Highway  70  to  Ute 
Water's  treatment  plant  located  on 
Rapid  Creek,  near  the  Town  of  Palisade. 
As  of  1994,  the  pipeline  was  no  longer 
able  to  provide  an  adequate  flow  rate  to 
meet  the  peak  day  customer  demands. 
The  pipeline  is  presently  subject  to 
frequent  breaks  due  to  deteriorated  pipe 
condition,  and  is  unreliable  due  to  its 
location  within  geologic  hazards  and 
stream  erosion  areas.  In  order  for  Ute 
Water  to  meet  its  commitment  of 
providing  a  reliable,  cost  effective,  high 
quality  water  source,  replacement  of  the 
pipeline  is  necessary.  The  pipeline  size 
and  capacity  will  be  determined  from 
independent  water  demand  projections 
based  on  population  estimates  to  be 
generated  and  documented  as  part  of 
this  effort. 

Ute  Water  has  preliminary  scoping  to: 
(1)  identify  interested  stakeholders  and 
agencies,  (2)  define  key  is,sues,  and  (3) 
identify  initial  alternatives.  On  the  basis 
of  the  preliminary  scoping,  16 
alternatives  were  developed.  These 
include  seven  alternatives  along  the 
Plateau  Creek  corridor,  three  different 
alternatives  involving  use  of  water  from 
nearby  utilities,  a  Colorado  River  pump 
station  alternative,  two  alternatives  for 
supplying  water  from  the  Kannah  Creek 
watershed,  two  alternatives  for 
supplying  water  from  the  Whitewater 
Creek  watershed,  and  a  No  Action 
alternative.  Groundwater  alternatives 
and  conservation  actions  will  be 
addressed  in  the  EA.  Four  of  the 
initially  considered  alternatives, 
selected  on  the  basis  of  screening 
criteria  described  in  Section  404(b)  of 
.the  Clean  Water  Act.  are  proposed  for 
evaluation  in  the  EA.  These  are: 

Ahernative  A — Replacement  of  the 
pipeline  on  an  alignment  parallel  to 


Plateau  Creek  such  that  impacts  to  all 
resources  are  minimized. 

Alternative  B — Replacement  of  I  Ix' 
pipeline  parallel  to  Plateau  Creek 
entirely  within  the  existing  state 
highway  65  and  330  rights-of-way 

Alternative  C — Replacement  of  (lie 
pipeline  in  either  alignment  A  or  B  with 
n  smaller  pipeline.  This  altenoative 
includes  provisions  for  construction  of 
a  booster  station  at  the  mouth  of  Plateau 
Canyon  to  be  built  at  a  future  date  to 
meet  long-term  demands. 

Alternative  D — A  "no  federal  actio"' 
alternative. 

Major  issues  identified  during  flip 
preliminary  scoping  include:  (1) 
wetlands  and  riparian  areas.  (2) 
threatened  and  endangered  species,  (.11 
wildlife  habitat.  (4)  need  for  demand 
projections,  and  (5)  water  depletion 
issues.  Preliminary  review  by  the 
Bureau  of  Land  Management  fBLM). 
Fish  and  Wildlife  Service  (FWS),  and 
Army  Corps  of  Engineers  (ACOE) 
indicates  that  the  anticipated  imp.ncts 
may  be  entirely  raitigable,  and  may  he 
limited  to  temporary  disturbance. 
However,  there  is  a  potential  that 
significant  impacts  may  be  identifiwl 
during  the  EA  process  and  it  may  be 
necessary  to  convert  this  documentation 
effort  into  an  EIS.  Therefore,  it  is  alao 
the  intent  of  this  NOl  to  provide  for 
public  notice  and  review  necessary  for 
an  EIS  pursuant  to  NEPA. 

The  tentative  project  schedule  is; 

Begin  Public  Comment  Period — Mar«;h  1995 

Complete  Final  EA— January  1996 

EA  Finding— March  1996 

Qjmpleto  Final  Design — January  15397 

Begin  Construction — March  1997 

The  BLM's  scoping  process  will 
include:  (1)  Identification  of  additioual 
issues  to  be  addressed;  (2)  Identification 
of  additional  viable  alternatives,  and  (3) 
Notification  of  interested  groups, 
individuals  and  agencies  so  that 
additional  information  concerning  thi^i^t: 
issues  can  be  obtained. 

The  scoping  prof;ess  will  be  initiated 
by  publication  of  this  NOI  in  the 
Federal  Register  and  issuance  of  a  news 
release  announcing  the  start  of  the 
process;  letters  of  invitation  to 
participate  in  the  scoping  process,  aiul 
distribution  of  a  scoping  document 
describing  the  proposed  at:tion, 
alternatives  and  significant  issues  being 
considered  is  available  upon  request. 
Mark  T.  Morse, 
District  Manager. 
(FR  Doc  95-6280  Fil<!d  3-i:i-95;  8.45  and 

BILLING  CODE  4310->W-M 


Minerals  Management  Service 

One- Year  Provisional  Approval  Period 
of  Arco's  Safety  System  Training 
Program  (SIM  STATION  for  Interactive 
Video  Training  and  Simulation) 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a  1- 
year  provisional  approval  of  Arco's 
Production  Safety  System  Training 
Program  (SIM  STATION  for  Interactive 
Video  Training  and  Simulation).  The 
Minerals  Management  Service  (MMS)  is 
announcing  the  approval  of  this 
program  to  inform  the  public  about 
evolving  training  technology.  The 
program  offers  a  unique  learning  system 
that  uses  computerized  enactments  of 
real-life  situations  to  enhance  learning. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Levine,  Chief,  Information  and 
Training  Branch;  Mail  Stop  4810; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817;  telephone  (703)  787-1033;  FAX 
(703)  787-1575. 

SUPPLEMENTARY  INFORMATION:  On 
January  24,  1991  (56  FR  2679),  MMS 
amended  the  rules  to  revise  the 
minimum  training  requirements  for 
personnel  engaged  in  drilling  and 
production  operations  in  the  Outer 
Continental  Shelf  (OCS)  and  established 
new  minimum  training  requirements  for 
personnel  engaged  in  well-completion, 
well-workover,  and  well-servicing 
operations  in  the  OCS.  These 
requirements  were  effective  on  February 
25.  1991.  After  February  24,  1993.  MMS 
required  training  organizations  to 
submit  training  programs  in  accordance 
with  the  requirements  in  30  CFR  part 
250,  subpart  O. 

The  reason  for  this  notice  is  to 
announce  the  1-year  provisional 
approval  of  Arco's  Production  Safety 
System  Training  Program  (SIM 
STATION  for  Interactive  Video  Training 
and  Simulation).  Unlike  traditional 
classroom  based  training  programs. 
Arco  based  its  program  on  interactive 
computer  and  laser  disc  based 
technology.  This  program  allows  the 
unassisted  training  of  individual 
workers.  The  system  provides  for 
instruction,  simulation,  and  testing. 

Arco  will  administer  the  MMS 
certification  test  through  a  Training 
Administrator  (TA).  The  TA  is  a 
company  designated  person  who  will 
provide  a  student  with  all  the  material 
for  Production  Safety  System  Training. 
During  a  training  course  the  TA  will  be 
available  to  answer  any  questions  the 
students  have  about  the  course  material. 


During  this  1-year  provisional 
approval  period.  MMS  will  conduct 
onsite  evaluations  and  unannounced 
audits  of  the  training  program  at  Arco's 
shorebase  facilities  located  in  Ingleside, 
Texas,  and  Venice,  Louisiana. 

The  MMS  will  conduct  these  onsite 
evaluations  and  unannounced  audits  to 
evaluate  the  operation  of  the  training 
program  to  observe  the  student's  ability 
to  interact  with  the  system. 

The  MMS  granted  a  1-year  provisional 
approval  of  the  training  program  under 
the  departure  provisions  of  30  CFR 
250.210(h)  which  states  that. 
"Departures.  The  MMS  may  approve 
departures  from  these  requirements 
when  it  is  determined  that  such 
departure  will  not  result  in  a  reduction 
of  the  qualifications  of  personnel  and 
that  the  departure  is  necessary  due  to 
unavoidable  circumstances  that  make 
compliance  with  the  requirements 
infeasible  or  impractical."  Final 
approval  will  be  contingent  upon  MMS' 
assessment  of  the  effectiveness  of  this 
type  of  training  in  fulfilling  the 
requirements  of  subpart  O. 

Dated:  March  7,  1995. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  95-6185  Filed  3-13-95:  8:45  am) 

BILLING  CODE  4310-MR-M 


National  Park  Service 

Maine  Acadian  Culture  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Friday,  April 
7, 1995.  The  meeting  will  convene  at 
7:00  p.m.  in  the  All-purpose  Room  in 
the  Physical  Education  Building  on  the 
campus  of  the  University  of  Maine  at 
Fort  Kent,  Aroostook  County,  Maine. 
The  Physical  Education  Building  (Gym) 
is  located  off  Pleasant  Street,  near  U.S. 
Route  1  in  Fort  Kent. 

The  eleven-member  Maine  Acadian 
Culture  Preservation  Commission  was 
appointed  by  the  Secretary'  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  The  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 


The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the 
summary  reports  of  the  meetings  held 
November  17,  1994,  and  February  16, 
1995. 

2.  Review  and  approval  of  the 
commission's  annual  report  for  fiscal 
year  1994. 

3.  Reports  of  Maine  Acadian  Culture 
Preservation  Commission  working 
groups. 

4.  Report  of  the  National  Park  Service 
planning  team. 

5.  Opportunity  for  public  comment. 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  WTitten  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207) 288-5472. 

Dated:  March  6,  1995. 
Chrysandra  L.  Walter, 

Acting  Regional  Director. 

IFR  Doc.  95-6192  Filed  3-13-95;  8:45  am) 

BILLING  CODE  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  4,  1995.  Pursuant  to  §60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments, 
should  be  submitted  by  March  29,  1995. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register 

ARKANSAS 

Clay  County 

Scatter\'ille  Cemetery:  Co.  Rd.  404. 1.5  mi.  W 
of  AR  90.  Rector  vicinity.  95000364 

Johnson  County 

Pioneer  House.  Poplar  St.  (AR  64),  S  of  AR 
123  and  W  of  Johnson  Co.  Hospital. 
Clarksville.  95000363 

Washington  County 

Wilson  Park  Historic  District,  Roughly 
bounded  by  College  Ave..  Maple  St.. 
Wilson  Ave,  and  Louise  St..  Favetteville, 
95000365 


UMI 


13732 


Federal  Register  /  Vol.  60.  No.  49  /  Tuesday,  Mardi  14,  1995  /  Notices 


CALIFORNIA 

Los  Angeles  County 

MontfMlo  Woman's  Chb,  201  S  Park  Ave.. 
Mont rbeWo.  9S00026W 

Orange  County 

Masonic  Temple,  501  N.  Harbor  Blvii.. 
PullenoQ,  9.5000355 

.San  Luis  Obispo  County 

Eight  Mi!e  Howte,  OfTCV  101  on  Stagei,o84;b 

Rd..  Santa  .Margarita,  95000358 
.Son  Luis  Obispo  Carnegie  Library  tCalifomia 

Camegif^  Libraries  \4PS).  696  .Monterey  .St.. 

•San  Luis  Obispo.  95000.357 

Santa  Barbara  County 

Val  Verde.  2549  Sycamore  Canvji)  K<1  .  Santa 
Barburj.  95000359 

Sonoma  County 

Petnluma  Historic  Commenial  District. 
,Mong  Petaluma  Blvd..  b«t\veen  B  and 
Prospert  Sts..  Petaluma.  9.5000554 

Tuohimne  County 

lta/f.<;  6-  Tannahill  Company  Stora,  187U1 
Main  St.  (CA  IL'O).  GroveFand.  95tK)02H5 

COLORADO 

Denver  County 

Cnlr  Sei^hborhood  Histoni:  Distrnt.  :j2t)()- 
3300  Vine  and  Race  Sts..  Denver.  9.5<KI02h4 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  EquivalunI 

Carfinckels  Deportment  Store.  1401  F  St.. 

NVV..  Washington,  95000353 
Hotel  Washinnton.  515  15th  St..  N\V 

Washington.  95000352 

FLORIDA 
Lee  County 

Rx;a  Grande  Contmunity  Center  (Lee  County 
Ml'SI,  E  of  Park  Ave.,  betwreen  First  and 
.S<-(:ond  .Sis..  Boo  Grande.  950(K13f)n 

IOWA 

Hancock  County 

Pilot  Knob  State  Park:  PortaL  tCCC 
Properties  in  Iowa  State  Parks  MPS).  Off  L\ 
9  SE  of  Fore.s-t  City,  Pilot  Knob  Stnle  Park. 
Forest  City  vicinity.  950fl0.3R2 

KE.Vn'CKY 

Bourbon  County 

Turke.'.  fahn.  House.  405  McNees  Rd  .  IViris 
vi(  inily,  95000.302 

Boyle  County 

Hice — W'ortkington  House.  3  mi.  S  ol 
Fauironer  Rd..  on  S.  Buster  Pike  nanville 
vicinity.  95000301 

.McCracken  County 

Tilghman.  Augusta,  High  School,  401  Walter 
jetton  Blvd..  Paducah.  95000.300 

LOUISIANA 

Lafourche  Parish 

Bank  of  Lock  port.  111  BaraurtaSt.,  LoiApan. 

95000299 
Merchants  and  Planters  Bank,  110  Main  St, 

IxK  kport,  95000297 


St.  MartiB  Parish 

Dautreud  House.  517  E.  Bridge  .St. 
Martinville,  95000356 


.St. 


Union  Parish 

Mabamn  Methodist  Church,  LA  Alt  2. 
Bernice  vicinity.  95000298 

lilICHIGAN 

Marquette  County 

Negiiunee  State  Bank  Buildinj^.  331  Iron  Si., 
NegaLnee,  95000295 

NEVADA 

Humboldt  County 

Adorno  Station,  9535  US  95  N,  Wihmimuu  a 

vidnity.  95000329 
Humboldt  River  Bridge.  N  Bridge  St..  over 

the  Humboldt  R.,  Winnemut.ca,  95000322 
Winnemucca  State  Bank  and  Trust  Company 

Building,  136  Bridge  .St..  Winnemmca, 

95<K)0324 

Washoe  County 

Vetenins ^Semorial  School.  12rM)  Ijit  u*!  .St.. 
Reno,  95000326 

NEW  JERSEY 

(Cumberland  County 

Sara  Store.  17903  NW.  4isl  Ave.  Ridgi-fii-ld 
vicinity.  9.5000304 

Essex  County 

Seated  Lincoln  iPuhlic  Sculpture  in  Newark 
MPS  I.  Jet.  of  Springfield  and  Market  St.s., 
Essex  County  Courthouse  Plaz.-),  Newark. 
95000303 

NEW  YORK 

Sleuben  County 

World  Wnr  Memorial  Libriirv.  149  Pine  St.. 
CCnrning.  950<K)361 

OHIO 

Hamilton  County 

Warder.  John  Aston.  House  iBoundary 
Decrease),  71  Shady  Ln... North  B.>nd 
vicinity.  9.5000351 

TENNE.SSEE 

Bedford  County 

Maple  Dean  Farm  (Historic  Family  Famis  in 
Middle  Tennessee  MPS).  400  New  Herman 
Rd  .  Shelbyville  vicinity,  !i,5lX)02ng 

Bledsoe  County 

Pledsoe  County  Courthouse  IHistoni:  County 
Courthouses  of  Tennessee  MPSl.  Town  Sq.. 
Pikesville.  9.5000346 

Dickson  County 

Mehlett  Place  Farm  IHistonc  Famitv  Farms  m 
Middle  Tennessee  XfPS),  11 60  .St.  Paul  Rd  . 
Charlotte  vicinity,  95000267 

Franklin  County 

Franklin  County  Courthouse  (Historic  Couaty 
Courthouses  of  Tennessee  MPS),  Public 
Sq.,  Winchester  950(X)345 

Hamilton  County 

Central  Btock  Building,  630—638  jLli>rfcet  St., 
Chattanooga,  95000293 


Lauderdale  County 

Lauderdale  County  Courthouse  IHistartc 
County  Courthouses  of  Tennessee  MPS), 
Town  Sq..  Ripley.  95000343 

Madison  County 

.Madison  County  Courthouse  (Histonc  County 
Courthouses  of  Tennessee  MPS).  Piiblii 
.Sq..  Jackson,  95000342 

.Monroe  County 

Monroe  County  (Uiurthouse  (Historu  t.onnry 
Courthouses  of  Tennessee  XtPSI.  Town  S»i. 
Madisonville,  9.5000341 

Montgomery  County 

McCauley  Hill  Farm  (Historic  Family  tunnt. 
in  Middle  Tennessee  KfPS).  1535  H«rvi!le 
Rd..  Clarksville  vicinity.  95000268 

Obion  County 

Obion  County  Courthouse  (Historic  County 
Courthniises  of  Tennessee  MPS),  Jet.  of 
Third  and  Washington  Sis.,  Union  City. 
95000340 

Perry  County 

/'i.Try-  County  Courthouse  (Historic-  Ctiunly 
Courthouses  of  Tennessee  MJ'S).  Town  Si} 
Linden.  95000339 

Pickett  County 

Pickett  County  Courihouse  (Histurii.  County 
Courthou.-<es  of  Tennessee  MPS).  Town  St].. 
Hyrdstown.  9.5000338 

Rutherford  County 

Allen  Chapel  A..ME.  Church,  224  .S  M;...,-y 
.Ave.  Murfret-sboro,  95000291 

.Shelby  County 

Wells  School.  4140  Coliiervilli- — ,\rb:jgti,!< 
Rd..  Eads  vicinity.  95<X>0292 

VERMO.NT 

Essex  C2ounty 

Hihbnrd.  fudge  Dai  id.  Homestead.  Wi>>dlan<i 
Rd.  Con.  ord.  95000294 

Washington  County 

Woodhuiv  Town  Hnll.  VT  1 4 .  Wooilhi:  r> 
05000296 

WA.SHINGTON 

Pierce  County 

Dudismnn.  David.  Hou.'^,  1814  A  .St.,  key 
Pt-ninsula  N.  Home,  95000305 

IFR  Do<:.  95-6155  Filed  3-13-95;  8  45  ii!>( 

BILLING  CO0£  4310-7(MI 


Wrangell-St.  Alias  National  Park  and 
Reserve;  Proposed  Plan  of  Operations 
to  Conduct  Mining  Operations 

agency:  National  Park  Service,  Interior 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hei«by  given  that 
pursuant  to  the  provisions  of  section  2 
of  the  Act  of  September  28,  1976,  16 
U.S.C.  1901  et  seq.,  and  in  accGrdam» 
with  the  provisi<Kis  of  §  9.17  of  Title  36 
Code  of  Federal  Regulation  part  9 


subpart  A,  James  Moody  has  filed  a 
proposed  plan  of  operations  to  conduct 
mining  operations  on  lands  embracing 
the  Bonanza  Creek  No.  1  through  No.  6, 
placer  claims  within  the  Wrangell-St. 
Elias  National  Park  and  Preserve. 
ADDRESSES:  This  plan  of  operations  is 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Wrangell-St.  Ehas  National  Park  and 
Preserve,  Mile  105.5  Old  Richardson 
Highway,  Glennallen,  Alaska  99588 
Alaska  Regional  Office — Minerals 
Management  Division,  National  Park 
Service,  2525  Gambell  Room  107, 
Anchorage,  Alaska  99503-2892 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  B.  Jarvis,  Superintendent, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  Post  Office  Box  29, 
Glennallen,  Alaska  99588,  (907)  822- 
5234. 

Robert  D.  Barbee,     • 
Alaska  Regional  Director. 
[FR  Doc.  95-6237  Filed  3-13-95;  8:45  ami 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  two  proposed  consent  decrees 
in  United  States  v.  Rocky  Ford  Storage, 
Inc.,  et  al..  Civil  Action  No.  94-N-1709, 
were  lodged  on  February  15th  and  24th, 
1995  respectively  with  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  proposed  consent  decrees 
resolve  claims  in  the  complaint  filed 
against  Michael  L.  Skorka  and  Rocky 
-  Ford  Storage,  Inc.  involving  alleged 
violations  of  the  National  Emissions 
Standard  for  Hazardous  Air  Pollutants 
regarding  the  removal  of  asbestos  at  the 
Rocky  Ford  Sugar  Factory  located  in 
Rocky  Ford,  Colorado  fi-om  1989 
through  1991.  The  consent  decrees 
provide  for  payment  of  civil  penalties  to 
the  United  States  for  the  violations 
alleged  in  the  complaint.  After  a 
demonstration  of  a  inability  to  pay  a 
higher  penalty  by  both  Mr.  Skorka  and 
Rocky  Ford  Storage,  Inc.,  Mr.  Skorka 
will  pay  a  civil  penalty  in  the  amount 
of  $5,000  and  Rocky  Ford  Storage,  Inc. 
will  pay  a  civil  penalty  in  the  amount 
of  $22,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
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General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Rocky 
Ford  Storage,  Inc.,  et  al.,  Doj  Ref.  #90- 
5-2-1-1833. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  12th  Floor,  Federal 
Office  Building,  1961  Stout  Street, 
Denver,  Colorado  80294;  the  Region  Vm 
Office  of  the  Environmental  Protection 
Agency,  999  18th  Street,  Suit  500, 
Denver,  Colorado  80202;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  Copies  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  for  the  Skorka 
consent  decree  or  $3.00  (25  cents  per 
page  reproduction  costs)  for  the  Rocky 
Ford  Storage,  Inc.  consent  decree, 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-6193  Filed  3-13-95;  8:45  am] 
BILLING  CODE  4410-01-M 


Antitrust  Division 

Pursuant  to  the  Nationai  Cooperative 
Research  and  Production  Act  of 
1933— Laser  Power  Corporation 

Notice  is  hereby  given  that,  on 
December  2, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act").  Laser 
Power  Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Laser  Power  Corporation,  San  Diego 
CA,  and  Proxima  Corporation,  San 
Dieco,  CA. 

The  nature  and  objectives  of  this  joint 
venture  is  to  conduct  cooperative 
research  and  development  on  the  "High 
Resolution  Multimedia  Laser  Projection 
Display"  (HRMLPD)  (ATP  #94-01-0133) 
program  awarded  by  the  Department  of 


Commerce's  NIST  Advanced 

Technology  Program. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  95-6194  Filed  3-13-95;  8:45  am] 

BH.UNO  CODE  441fr-01-M 

Pursuant  to  the  Nationai  Cooperative 
Research  and  Production  Act  of 
1993— Poweropen  Association,  Inc. 

Notice  is  hereby  given  that,  on 
December  28,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
PowerOpen  Association,  Inc.    . 
("PowerOpen"),  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  PowerOpen  are:  Aspect 
Communications,  Inc.,  San  Jose,  CA; 
Bolt  Bemack  and  Newman,  Inc., 
Cambridge,  MA;  CelsiusTech  Systems 
AB,  Jarfalla,  SWEDEN;  and  Gradient 
Technologies,  Inc.,  Marlboro,  MA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  project.  Membership 
remains  open  and  PowerOpen  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  21,  1993,  PowerOpen  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  22,  1993  (58  FR 
33954).  The  last  notification  was  filed 
with  the  Department  of  September  30, 
1994.  A  notice  for  this  filing  has  not  yet 
been  published  in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-6197  Filed  3-13-95;  8:45  am) 

BILLING  CODE  441IMI1-M 


Notice  Pursuant  to  the  National 
Cooperation  Research  and  Production 
Act  of  1993— the  Durability  Validation 
of  Composite  NGV  Fuel  Cylinders 
Program 

Notice  is  hereby  given,  that  on 
September  6,  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notification 


UMI 


13734 
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simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Ginunission  disclosing  a  change  in 
membership  of  the  Diu-abiUty  Vahdation 
of  Composite  NGV  Fuel  CyUnders 
Program,  and  correcting  an  error  in  the 
last  notice  pubUshed.  The  notification 
was  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Southern  Cahfomia  Gas 
Ck>mpany,  Los  Angeles,  CA,  has  become 
a  party  to  the  group  research  project. 
Further,  in  the  title  of  the  August  31, 
1994  notice  pubUshed  at  59  FR  45013, 
the  word  "Valuation"  should  read 
"Vahdation". 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  project  remains 
open,  and  SwRI  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  July  12. 1994.  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  piu-suant  to  Section  6(b)  of  the 
Act  on  August  31,  1994,  59  FR  45013. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-6196  Filed  3-13-95;  8:45  am] 
WLUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Processes  for  the 
Production  of  Steel  From  Iron  Carbide 
and  Related  Technologies 

Notice  is  hereby  given  that,  on 
January  5, 1995,  pursuant  to  Section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993, 15  U.S.C. 
4301  et  seq.  ("the  Act"),  the  parties  to 
a  cooperative  research  and  production 
venture  relating  to  processes  for  the 
production  of  steel  fi'om  iron  carbide 
and  related  technologies  has  filed  a 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  U.S.  Steel  Group,  a  unit  of  USX 
Corporation,  Pittsburgh,  PA;  Nucor 
Corporation,  Charlotte,  NC;  and  Praxair, 
Inc.,  Danbury,  CT.  None  of  the  parties 
are  controlled  by  any  other  person.  The 
nature  and  objectives  of  the  venture  are 


to  jointly  conduct  a  feasibility  study  of 
a  specific  process  for  producing  low- 
cartron  alloys  (steel)  from  iron  carbide 
(the  "Process").  If  the  feasibiUty  study  is 
successful,  the  venture  will  design, 
construct  and  operate  a  plant  to 
demonstrate  the  feasibility  of  the 
Process  (the  "Demonstration  Plant"). 

The  venture  will  involve  the  testing  of 
steel  produced  at  the  plant;  the 
collection,  exchange  and  analysis  of 
research  and  production  data  and 
information  obtained  from  operating  the 
plant  and  concerning  the  Process,  the 
iron  carbide  processed  and  steel 
produced  at  the  plant;  improvements 
and  modifications  to  the  Process;  and 
development  of  related  processes  for  the 
production  of  steel  from  iron  carbide. 
The  venture  will  also  prosecute  patent 
applications  (domestic  and  foreign) 
covering  the  Process,  improvements  and 
related  processes,  and  will  hold  title  to 
such  patents.  The  venture  will  license 
its  patents  and  unpatented  technology 
to  third  persons. 

The  parties  have  executed  a  Letter  of 
Intent,  dated  as  of  October  5, 1994, 
which  contemplates  that  they  will  enter 
into  a  written  definitive  agreement 
concerning  the  venture.  No  written 
definitive  agreement  has  yet  been 
executed. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-6195  Filed  3-13-95;  8:45  am) 

BILUNQ  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  21, 1994, 
and  published  in  the  Federal  Register 
on  November  29, 1994,  (59  FR  61002), 
Isotec,  Inc.,  3858  Benner  Road, 
Miamisburg,  Ohio  45342,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Cathinone  (1235)  

Methcathinone  (1237)  

N-Ethylamphetamtne  (1475)  

N,N-Dimethylamphetamine  (1480) 

Aminorex  (1585)  

Methaqualone  (2565)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381)  

2,5-DitTiethoxyamphetamine 

(7396). 
3,4-Methylened<oxyamphetamine 

(7400). 
3,4-Methylenedioxy-N- 

ethylamphetamine  (7404). 


Schedule 


Drug 

Schedule 

3,4-Methylenedioxymeth- 

1 

amphetamine  (7405). 

4-Methoxy amphetamine  (7411)  ... 

1 

N-EttiyH  -phenylcyclohexylamine 

1 

(7455). 

Dihydromorphine  (9145)  

1 

Normorphine  (9313)  

1 

Acetylmethadol  (9601) 

1 

Alphacetylmethadol  Except  Levo- 

1 

Alphacetylmethadol  (9603). 

Normethadone  (9635) 

1 

3-Methvlfentanvl  (9813)  

1 

Amphetamine  (1100)  

II 

Methamphetamine  (1105) 

II 

Methvlohenldate  (1724)  

II 

Amobarbital  (2125)  

11 

Pentot)arbital  (2270)  

II 

Secobarbital  (2315) 

II 

1 -Phenylcyclohexylamine  (7460)  . 

II 

Phencvclidine  (7471)  

II 

Phenvlacetone  (8501) 

II 

1  -Piperidinocyclohexanecar- 

II 

bonitrile  (8603). 

Codeine  (9050)  

II 

Dihvdrocodeine  (9120) 

II 

Oxycodone  (9143)    

II 

Hvdromorohone  (9150) 

II 

Benzovlecaonine  (9180)  

II 

Ethvimorohine  (9190) 

II 

Hvdrocodone  (9193)  

II 

Isomethadone  (9226) 

II 

Meoeridine  (9230) 

II 

Methadone  (9250) 

II 

Methadone  intermediate  (9254)  ... 

II 

Dextropropoxyphene,   bulk   (non- 

II 

dosage  forms)  (9273). 

Morphine  (9300) 

II 

Levo-Alphacetylmethadol  (9648)  . 

II 

Oxyrrvjrphone  (9652)  

II 

Fentanvl  (9801) 

II 

Comments  were  filed  by  two 
registered  manufacturers.  The 
comments  were  considered,  however, 
DEA  determined  that  the  application 
should  be  approved.  Therefore, 
pursuant  to  Section  303  j^f  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  Title  21, 
Code  of  Federal  Regulations,  Deputy 
Assistant  Administrator,  Office  of 
Diversin  Control,  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  approved  and 
registration  is  granted. 

Dated:  March  8, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  95-6218  Filed  3-13-95;  8:45  am] 

BILLING  CODE  4410-09-M 


Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  January  17, 1995,  and 
published  in  the  Federal  Register  on 
January  25,  1995,  (60  FR  4925),  Knight 
Seed  Company,  Inc.,  151  W.  126th 
Street,  Bumsville,  Minnesota  55337, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
Marihuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  March  8,  1995. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministra  tion . 

[FR  Doc.  95-6219  Filed  3-13-95;  8:45  am] 
BILUNQ  CODE  4410-09-M 


[Docket  No.  94-62] 

Malllnckrodt  Chemical,  Inc.;  St  Louis, 
Missouri;  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Objections;  Notice  of  Hearing 

This  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Objections,  regarding  the  application  of 
Malllnckrodt  Chemical,  Inc. 
(Mallinckrodt)  for  registration  as  a  bulk 
manufacturer  of  methylphenidate,  a 
Schedule  11  controlled  substance,  is 
published  pursuant  to  21  CFR 
1301.43(a).  Notice  was  pubUshed  in  the 
Federal  Register  on  March  28, 1994,' 
and  May  13,  1994 ,2  respectively, 
naming  the  applicant  and  stating  that 
the  appUcant  has  appUed  to  be 
registered  as  a  bulk  manufacturer  of 
methylphenidate. 

On  June  14, 1994,  MD  Pharmaceutical 
Inc.  (MD  Pharmaceutical)  filed  an 
objection  and  requested  a  hearing  on  the 
application,  in  accordance  with  21  CFR 
1301.43(a).  Notice  is  hereby  given  that 
a  hearing  with  respect  to  the 
Mallinclorodt's  appUcation  to  be 
registered  as  a  bulk  manufacturer  of 
methylphenidate  will  be  conducted 
pursuant  to  the  provisions  of  5  U.S.C. 
552  et  seq.  and  21  CFR  1301.43  et  seq. 
and  1316.41  et  seq. 


» 59  FR  14426. 
159  FR  25126. 


Hearing  Date:  The  hearing  is 
scheduled  for  May  2  through  5  1994, 
commencing  at  9:30  a.m.  on  May  2, 
1995,  at  the  Drug  Enforcement 
Administration  Headquarters,  600  Army 
Navy  Drive,  Hearing  Room,  Room  E- 
2103,  ArUngton,  Virginia. 

Notice  of  Appearance:  Any  person 
entitled  to  participate  in  this  hearing 
pursuant  to  21  CFR  1301.43(a),  and 
interested  in  doing  so,  may  participate 
by  filing  a  notice  of  intention  to 
participate  in  accordance  with  21  CFR 
1301.54,  in  dupUcate,  with  the  Hearing 
Clerk,  Office  of  the  Administrative  Law 
Judge,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  within  30  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register.  Each  notice  of  appearance 
must  be  in  the  form  prescribed  in  21 
CFR  1316.48.  The  entities  whose 
comment  and/or  objections  are 
referenced  below  need  not  file  a  notice 
of  intention  to  participate. 

For  Further  Information  Contact:  Ms. 
Helen  Farmer,  Hearing  Clerk,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537;  Telephone 
(202)  307-8188. 

Summary  of  Comments  and  Objections 

Drug  Enforcement  Adminstration  Comments 

The  (Government  does  not  know  of 
any  reason  to  deny  Mallinckrodt's 
application. 

NfD  Pharmaceuticars  Comments  and 
Obiections 

MD  Pharmaceutical  intends  to  show 
that  the  registration  of  Mallinckrodt  to 
manufactiu«  methylphenidate  in  its 
generic  form  is  not  consistent  with  the 
public  interest  as  that  term  is  used  in  21 
U.S.C.  823(a).  MD  PharmaceuUcal  seeks 
to  establish  that  Mallinckrodt  does  not 
satisfy  the  public  interest  standard  by 
showing  that:  (1)  Mallinckrodt  does  not 
meet  the  Ck)ntrolled  Substances  Act 
requirements  for  registration  as  a  bulk 
manufacturer  of  methylphenidate;  and 
(2)  the  Food  and  Drug  Administration 
has  cited  MalUnckrodt  frequently  in  the 
twelve  months  preceding  MD 
Pharmaceutical's  hearing  request  for 
serious  violations  directly  related  to  the 
manufacture  and  distribution  of 
adulterated  drug  products. 

Mallinckrodt's  Comments 

MalUnckrodt  intends  to  estabUsh  that 
it  meets  the  requirements  of  21  USC 
823(a)  and,  therefore,  qualifies  for 
registration  as  a  manufacturer  of 
methylphenidate.  Mallinckrodt  seeks  to 
demonstrate  that  it  satisfies  the 
requirements  of  §  823(a)  by  showing 
that:  (1)  Mallinckrodt  is  registered  as  a 
bulk  manufacturer  of  numerous 
Schedule  II  controlled  substances;  (2) 


Mallinckrodt  has  been  a  bulk 
manufacturer  of  narcotics  for  more  than 
ninety-five  years;  (3)  Mallinckrodt  has  a 
long  history  of  successful  controls 
against  diversion  and  is  prepared  to 
apply  that  experience  to  its 
Mallinckrodt  production;  (4) 
Mallinckrodt  has  proven  its 
commitment  to  insuring  that  there  is  an 
adequate  and  imintemipted  supply  of 
bulk  narcotics;  (5)  Mallinckrodt  has  a 
proven  track  record  of  promoting 
technical  advances  in  Uie  field  of  bulk 
narcotics  manufacture;  and  (6) 
Mallinckrodt  has  used  its  special  status 
as  a  registered  manufacturer  of  narcotics 
to  promote  pubUc  health  and  safety. 

Dated:  March  8. 1995. 
Stephen  H.  Greene, 

Deputy  Administrator,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-6159  Filed  3-13-95;  8:45  am] 

BIUJNQ  CODE  4410-00-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  17,  1995,  and 
pubUshed  in  the  Federal  Register  on 
January  25, 1995,  (60  FR  4926),  MD 
Pharmaceutical,  Inc..  3501  West  Garry 
Avenue,  Santa  Ana,  (ZaUfomia  92704, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 


Drug 

Schedule 

Methylphenidate  (1724)  

II 

Diphenoxylate  (9170) 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
appUcation  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  8. 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  95-6220  Filed  3-13-95;  8:45  am] 
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Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiue  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  February  2, 1995,  Roche 
Diagnostic  System.  Inc.,  1080  U.S. 
Highway  202.  Somerville.  New  Jersey 
08876.  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
Tetrahydrocannabinols  (7370)  a  basic 
class  of  controlled  substance  in 
Schedule  I. 

The  Tetrahydrocannabinols  will  be 
utilized  exclusively  for  non-human 
consumption  in  drug  of  abuse  detection 
kits. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  conunents,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  13. 
1995. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 


CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  March  8, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Division  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-6221  Filed  3-13-95;  8:45  am) 

BILUNQ  CODE  441<M>»-M 

immigration  and  Naturalization  Service 
PNS  No.  1714-05] 

Announcement  of  Memtiership  of 
Citizens'  Advisory  Panel  and  First 
IMeeting 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  [5  U.S.C.  App.  2)  and  41 
CFR  101-6.1001-101-6.1035.  has 
established  a  Citizens'  Advisory  Panel 
(CAP)  to  provide  the  Department  of 
Justice  v«th  recommendations  on  ways 
to  reduce  the  number  of  complaints  of 
abuse  made  against  employees  of  the 
Service,  and  to  minimize  or  eliminate 
the  causes  for  those  complaints.  This 
notice  announces  CAP  membership,  a 
forthcoming  meeting,  and  the  agenda  for 
the  meeting. 

DATES  AND  TIMES:  April  12-13,  1995  at 
9:00  A.M. 

ADDRESSES:  Immigration  and 
Naturalization  Service,  Chester  Arthiu 
Building,  425  I  Street,  NW.,  6th  Floor 
Conference  Room,  Washington,  DC 
20536. 

FOR  FURTHER  INFORMATION  CONTACT! 
Kathy  Morland,  CAP  Facilitator, 
Immigration  and  Naturalization  Service, 
Room  6042,  Chester  Arthur  Building, 
425  I  Street,  NW.,  Washington,  DC 
20536,  Telephone  (202)  616-7766. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  the  charging  language  of  the  Senate 
Appropriations  Committee  Report  102- 
331  on  the  FY  1993  Budget  for  the 
Immigration  and  Naturalization  Service, 
Department  of  Justice,  the  Service 
established  a  Citizens'  Advisory  Panel 
for  the  purpose  of  providing 
recommendations  to  the  Attorney 
General  on  ways  to  reduce  the  number 
of  complaints  of  abuse  made  against 
employees  of  the  Service  and,  most 
importantly,  to  minimize  or  eliminate 
the  causes  for  those  complaints.  The 
CAP  is  authorized  by  the  Attorney 
General  to  (1)  accept  and  review  civilian 
complaints  made  against  Service 
employees,  and  (2)  review  the  systems 


and  procediu^s  used  by  the  Service  for 
responding  to  such  complaints. 
(February  11, 1994  at  59  FR  6658) 
In  accordance  with  the  Federal 
Advisory  Committee  Act,  the  Charter  for 
the  Citizens'  Advisory  Panel  (CAP)  was 
filed  with  Congress,  and  the  Attorney 
General  has  approved  the  follovang 
members  to  serve  on  the  Panel. 

CAP  Members 

Private  Citizen  Members 

Miguel  A.  Conchas,  President  and 
C.E.O.,  Laredo  Chamber  of  Commerce, 
Laredo,  TX;  Edwin  J.  Delattre,  Dean  of 
the  School  of  Education,  Boston 
University,  Boston,  MA;  Carol  Rogoff 
Hallstrom,  Regional  Director.  The 
National  Conference,  San  Diego,  CA; 
Bill  Ong  Hing,  Associate  Professor, 
Stanford  Law  School.  Stanford.  CA;  Jose 
G.  Moreno,  Executive  Director,  Diocesan 
Migrant  and  Refugee  Services,  El  Paso, 
TX;  Elsie  L.  Scott,  Deputy 
Commissioner  of  Training.  New  York 
City  Police  Academy,  New  York,  NY; 

Anna  Ochoa  Thome,  Immigration 
Attorney.  Phoenix.  AZ;  and 

Edward  J.  Tully.  Director  of  Research, 
FBI  National  Executive  Institute 
Associates,  Fredericksburg,  VA. 

(A  ninth  private  citizen  member  will  be 
announced  shortly). 

Government  Members 

Doris  Meissner,  Commissioner, 
Immigration  and  Naturalization  Service 
(Chairperson); 

Yvonne  Campos,  Assistant  to  the 
Attorney  General,  Office  of  the  Attorney 
General,  Department  of  Justice; 

Kenneth  Leutbecker,  Associate 
Director,  Immigration  and  Refugee 
Affairs,  Commimity  Relations  Service, 
Department  of  Justice; 

Michael  S.  Williams,  Director.  Central 
Region.  Immigration  and  Naturalization 
Service; 

John  Chase.  Director.  Office  of 
Internal  Audit.  Immigration  and 
Naturalization  Service  (non- voting);  and 

Armando  Ortiz  Rocha.  Consul 
General.  Consulate  of  the  Government  of 
Mexico  (non- voting). 

Summary  of  Agenda 

As  this  is  the  first  meeting  of  the  CAP, 
the  principal  purposes  of  the  meeting 
will  be  to  introduce  the  members  to 
each  other  and  to  discuss  future 
activities  of  the  CAP.  There  will  also  be 
an  overview  of  the  Service  as  well  as  a 
general  discussion  of  the  current 
complaint  review  process.  The  CAP  will 
be  chaired  by  Doris  Meissner. 
Commissioner  of  the  Immigration  and 
Naturalization  Service. 


Public  Participation 

The  CAP  meeting  is  open  to  the 
interested  public,  but  limited  to  the 
space  available.  Persons  wdshing  to 
attend  should  notify  the  CAP  Facilitator 
at  least  two  days  before  the  meeting. 
Any  member  of  the  public  may  file  a 
written  statement  with  the  CAP 
Facilitator  before  the  meeting.  Minutes 
of  the  meeting  will  be  available  on 
request. 

Dated:  March  8. 1995. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  95-6213  Filed  3-13-95;  8:45  am] 
BILUNO  CODE  4410-10-M 
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[Notice  (9&-023)] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
its  intent  to  negotiate  vntii  KVH 
Industries,  Inc.,  of  Middletown,  Rhode 
Island,  an  exclusive,  royalty-bearing 
revocable  license  to  practice  the 
invention  described  in  U.S.  Patent 
Application  Serial  Number  07/999/794, 
filed  November  30,  1992.  entitled 
"Satelhte-Tracking  Millimeter  Wave 
Reflector  Antenna  System  for  Mobile 
Satellite  Tracking."  which  will  issue  on 
March  14. 1995.  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  proposed  license  agreement  will 
contain  appropriate  terms,  limitations, 
and  conditions  to  be  negotiated  in 
accordance  with  the  regulations 
governing  the  licensing  of  government- 
owned  inventions  as  described  in  37 
CFR  part  404.  NASA  will  negotiate  the 
final  terms  and  conditions  and  grant  the 
exclusive  license,  unless  within  60  days 
of  the  date  of  this  Notice,  the  NASA 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant  of  an 
exclusive  license,  together  with  any 
supporting  documentation.  The  NASA 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  notice  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  or  not  to  grant  the  exclusive 
license. 

DATES:  Comments  to  the  notice  must  be 
received  by  May  15, 1995. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing.  (202)  358-2041. 

Dated:  March  6,  1995. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc,  95-6233  Filed  3-13-95;  8:45  am] 
BILUNQ  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Organization  of  Agreement  State 
Managers'  Meeting 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to  hold  a 
pubUc  meeting  for  managers  of  the 
Organization  of  Agreement  States. 
Agreement  States  are  States  which  have 
assumed  regulatory  authority  over 
certain  radioactive  materials.  The 
piupose  of  the  meeting  is  to  discuss 
Agreement  State  Program  issues  with 
Agreement  State  managers  and  other 
interested  parties.  Topics  for  discussion 
will  include,  among  others:  Status  of 
NRC  Agreement  States  Program 
Improvements;  Open  Discussion  of 
Agreement  State  Issues;  Integrated 
Materials  Performance  Evaluation 
Program;  Event  Reporting  and  Data 
Gathering;  NRC  Materials  Licensing 
Business  Process  Redesign  Project;  and 
Licensee  Wrongdoing  Awareness 
Workshop. 

DATES:  The  meeting  vkrlU  be  held  on 
April  5-6, 1995  fi-om  8:30  a.m.  to  5:00 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
NRC's  Two  White  FUnt  North 
Auditorium,  located  at  11545  Rockville 
Pike,  Rockville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosetta  VirgiUo.  Office  of  State 
Programs.  Mail  Stop  OWFN-3-D-23. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Telephone 
301/415-2307. 

CONDUCT  OF  THE  MEETING:  The  meeting 
will  be  conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  A  transcript  of  the  meeting 
will  be  available  for  inspection,  and 
copying  for  a  fee.  at  the  NRC  Public 
Document  Room.  2120  L  Street  N.W. 
(Lower  Level).  Washington.  D.C.  20555 
on  or  about  June  5. 1995. 

The  following  procedures  apply  to 
public  attendance  at  the  meeting: 


1.  Questions  or  statements  will  be 
entertained  on  a  first-come,  first-served 
basis. 

2.  Seating  will  be  on  a  first-come, 
first-served  basis. 

Dated  at  Rockville,  Maryland  this  6th  day 
of  March.  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Pro-ams. 
(FR  Doc.  95-6208  Filed  3-13-95;  8:45  am) 
BILUNQ  CODE  7S9MI1-M 


[Docket  No.  50-213] 


Connecticut  Yanlcee  Atomic  Power 
Co.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  184  to  FaciUty 
Operating  License  No.  DPR-61  issued  to 
the  Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance  to  be 
implemented  wathin  30  days  of 
issuance. 

The  amendment  revises  Technical 
Specification  (TS)  3/4.4.10.  "Structural 
Integrity."  surveillance  requirement 
4.4.10.  In  particular,  the  change  will  add 
a  footnote  to  the  TS  for  an  extension  for 
one  cycle  of  the  ultrasonic  volumetric 
inspection  for  the  areas  of  higher  stress 
concentration  for  RCPs  1  and  2. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  February  8. 1994  (59  FR  5787).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
the  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
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of  the  human  environment  (60  FR 
11124). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  22, 1993, 
(2)  Amendment  No.  184  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Conmiission's  Public  Document  Room, 
the  Gebnan  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  CT  06457. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
AUn  B.  Wang, 

Protect  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-6209  Filed  3-13-95;  8:45  am) 
■lUMO  CODE  7SaO-01-M 


[Docket  No.  50-413] 

Duke  Power  Company,  et  al.  (Catawba 
Nuclear  Station.  Unit  No.  1);  Exemption 

I 

The  Duke  Power  Company,  et  al.  (DPC 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-35,  which 
authorizes  operation  of  the  Catawba 
Nuclear  Station,  Unit  No.  1  (the  facility), 
at  a  steady-state  reactor  power  level  not 
in  excess  of  3411  megawatts  thermal. 
The  facility  is  a  pressiuized  water 
reactor  located  at  the  licensee's  site  in 
York  County,  South  Carolina.  The 
hcense  provides,  among  other  things, 
that  the  Catawba  Nuclear  Station  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect. 


Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs)  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shut  dov«m  for  a  10-year 
inservice  inspection  of  the  primary 
containment. 

m 

By  letters  dated  October  18, 1994,  and 
February  7, 1995,  the  licensee  requested 
temporary  relief  from  the  requirement  to 
perform  a  set  of  three  Type  A  tests  at 


approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  requested 
exemption  would  permit  a  one-time 
interval  extension  of  the  third  Type  A 
test  by  approximately  16  months  (from 
the  1995  refuehng  outage,  which  began 
on  February  11, 1995,  to  the  end-of- 
cycle  9  (EC)C-9)  refuehng  outage, 
currently  scheduled  for  June  1996)  and 
would  permit  the  third  Type  A  test  of 
the  second  10-year  inservice  inspection 
period  to  not  correspond  with  the  end 
of  the  current  inservice  inspection 
interval. 

The  licensee's  request  concluded  that 
the  proposed  change,  a  one-time 
extension  of  the  interval  between  the 
second  and  third  ILRTs  at  Catawba  Unit 
1,  is  justified  for  the  following  reasons: 

The  previous  testing  history  at 
Catawba  Unit  1  provides  substantial 
justification  for  the  proposed  test 
interval  extension.  In  each  of  the  two 
previous  periodic  ILRTs  at  Catawba 
Unit  1,  the  as- found  leakage  was  less 
than  or  equal  to  22.5%  of  the  allowable 
leakage,  thereby  demonstrating  that 
Catawba  Unit  1  is  a  low-leakage 
containment.  There  are  no  mechanisms 
which  would  adversely  affect  the 
structural  integrity  of  die  containment, 
or  that  would  be  a  factor  in  extending 
the  test  interval  by  20  months.  However, 
as  a  preventative  maintenance  measure, 
a  containment  civil  inspection, 
currently  required  by  Appendix  J  prior 
to  a  Type  A  test,  will  be  performed 
during  EOC-8  to  verify  that  no 
structiu^  degradation  exists.  Any 
additional  risk  created  by  the  longer 
interval  between  ILRTs  is  considered  to 
be  negligible,  primarily  because  Type  B 
and  C  testing  will  continue  unchanged. 

Additionally,  the  licensee  stated  that 
its  exemption  request  meets  the 
requirements  of  10  CFR  50.12, 
paragraphs  (a)(1)  and  (a)(2)(ii),  for  the 
following  reasons: 

In  order  to  justify  the  granting  of  an 
exemption  to  the  requirements  of  10  CFR  Part 
50,  paragraph  50.12(a)(1)  requires  that  the 
licensee  show  that  the  proposed  exemption 
will  not  p)ose  an  undue  risk  to  the  public. 
That  this  proposed  change  will  not  pose  an 
undue  risk  is  demonstrated  by  the  analysis 
presented  in  draft  NUREG-1493,  which 
concludes  that  an  increase  in  the  test  interval 
to  once  every  20  years  would  "lead  to  an 
imperceptible  increase  in  risk."  The  analyses 
in  draft  NUREG-1493  are  considered  to  be 
specifically  applicable  to  Catawba  because: 
(1)  The  requested  exemption  would  result  in 
a  one-time  increase  in  the  test  interval  to  5 
years,  not  20;  (2)  the  population  density 
around  Catawba  is  less  than  that  used  in  the 
study  (329  people  per  square  mile,  vs.  340 
used  in  the  study;  (3)  no  ILRT  at  Catawba  has 
jailed;  (4)  the  core  inventory  used  in  the 
study  was  represented  by  a  3412  Mwt  PWR 


[pressurized  water  reactor).  Catawba  is  a 
3411  Mwt  PWR.  Other  factors  which  lead  to 
the  conclusion  that  the  proposed  change  will 
not  pose  an  undue  risk  include  the  fact  that 
local  leak  rate  testing,  which  identiHes  97% 
of  leakage  in  excess  of  prescribed  limits,  will 
remain  in  place  at  its  current  test  frequency; 
the  detailed,  proceduralize  containment  civil 
inspection  which  is  normally  jjerformed  in 
conjunction  with  an  ILRT  will  be  performed 
in  place  of  the  scheduled  ILRT,  to  identify 
potential  structural  deteriorations;  and  the 
historical  leak-tightness  of  the  containment 
structure,  as  evidenced  by  two  successive 
ILRTs  in  which  the  as-found  leakage  did  not 
exceed  22.5%  of  the  allowable  leakage  rate. 
A  comparison  was  made  between  the  risk 
analysis  presented  in  draft  NUREG-1493  and 
a  probabilistic  risk  assessment  performed  for 
Catawba  Nuclear  Station.  While  the 
quantitative  results  of  the  NUREG  are  not 
directly  applicable  to  plants  not  used  in  the 
study,  similar  conclusions  can  be  made 
concerning  Catawba.  NUREG-1493  indicates 
that  reactor  accident  risks  are  dominated  by 
accident  sequences  that  result  in  failure  or 
bypass  of  the  containment.  This  conclusion 
is  also  valid  for  Catawba.  Considering  only 
the  Catawba  accident  sequences  that  do  not  - 
result  in  containment  failure,  containment 
leakage  contributes  approximately  0.08  to 
0.09  percent  to  off-site  risk  (whole-body 
person-rem,  thyroid  nodules,  and  latent 
fatalities).  NUREG-1493  indicated  that 
containment  leakage  contributed  from  0.02  to 
0.10  percent  to  latent  cancer  risk.  The 
comparison  between  the  analysis  of  NUREG- 
1493  and  the  Catawba  PRA  concludes  that 
increases  in  containment  leakage  at  Catawba 
are  expected  to  produce  increases  in  accident 
risk  similar  to  the  results  in  NUREG-1493. 

Special  circumstances,  as  defined  in  10 
CFR  [50].12(a)(2)(ii),  are  present  in  that  the 
requirement  to  perform  the  third  ILRT  during 
the  ISI  outage  is  not  necessary  to  achieve  the 
underlying  purp>ose  of  the  rule.  The  purposes 
of  the  rule,  as  stated  in  Section  I  of  Appendix 
J,  are  to  ensure  that:  (a)  Leakage  through  the 
primary  reactor  containment  and  systems 
and  components  penetrating  containment 
shall  not  exceed  allowable  values,  and  (b) 
periodic  surveillance  of  reactor  containment 
penetrations  and  isolation  valves  is 
performed  so  that  proper  maintenance  and 
repairs  are  made.  One  of  the  significant 
factors  in  assuring  that  the  proposed 
exemption  will  not  pose  an  imdue  risk  to  the 
public,  as  noted  above,  is  the  local  leak  rate 
testing  (LLRT)  which  is  performed.  That  the 
LLRT  program  at  Catawba  provides  an 
effective  mechanism  for  maintaining 
containment  integrity  is  perhaps  best 
demonstrated  by  the  fact  that  the  most  recent 
ILRT  at  Catawba  Unit  1  was  performed  at  the 
front  end  of  the  refueling  outage;  before  any 
repairs  or  adjustments  were  made  to  valves 
or  penetrations.  Nevertheless,  the  as-found 
leakage  did  not  exceed  22.5%  of  the 
allowable  leakage  rate.  The  fact  that  no 
leakage  paths  were  identified  by  an  ILRT, 
and  that  the  ILRT  met  the  acceptance  criteria 
with  significant  margin  confirms  the  results 
of  the  Type  B  and  C  testing. 

The  frequency  and  scope  of  the  Type  B  and 
C  LLRT  program  are  not  being  changed  by 
this  exemption  request.  The  LLRT  program 


will  continue  to  effectively  detect 
containment  leakage  resulting  bora  the 
degradation  of  active  containment  isolation 
components,  as  well  as  containment 
penetrations.  Administrative  limits  have 
been  established  for  each  Type  B  or  C 
component  at  a  fraction  of  the  allowable  leak 
rate,  such  that  any  leakage  detected  in  excess 
of  the  administrative  limit  will  indicate  a 
potential  valve  or  penetration  degradation.  In 
instances  in  which  a  component's  leakage 
exceeds  its  administrative  limit, 
proceduralized  controls  in  the  test  program 
require  that  a  work  order  be  written  to  repair 
the  component. 

IV 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  16  months.  The 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Conunission  further  determined,  for  the 
reasons  discussed  below,  that  special 
circimistances,  as  provided  in  10  CFR 
50.12(a)(2)(ii).  are  present  justifying  the 
exemption;  namely,  that  appUcation  of 
the  regulation  in  the  particular 
circiim stances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period,  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  Ucensee  in 
the  exemption  request.  The  NRC  staff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leak  tight 
containment.  All  Type  A  tests  have 
passed  with  significant  margin  and  the 
licensee  has  noted  that  the  results  of  the 
Type  A  testing  have  been  confirmatory 
of  the  Type  B  and  C  tests  which  will 
continue  to  be  performed.  The  licenses 
has  stated  that  it  will  continue  to 
perform  the  general  containment  civil 
inspection  although  it  is  only  required 
by  Appendix  J  (Section  V.A.)  to  be 
performed  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
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confidence  in  the  continued  integrity  of 
the  containment  boundary. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  which 
provides  the  technical  justification  for 
the  present  Appendix  J  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
coimtry  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493.  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  3%  of  all  failures 
This  study  agrees  with  previous  NRC 
staff  studies  which  show  that  Type  B 
and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks,  the 
Catawba  Unit  1  experience  has  also 
been  consistent  with  this. 

The  Nuclear  Management  and 
Resources  Coimcil  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  }  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL,.  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2L,;  in 
one  case  the  leakage  was  foimd  to  be 
approximately  2L,;  in  one  case  the  as- 
found  leakage  was  less  than  3L,;  one 
case  approached  lOL,;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21U.  For  about  half  of 
the  failed  ILRTs.  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  die  risk  to  the 
pubhc  starts  to  increase  over  the  value 
of  risk  corresponding  to  L, 
(approximately  200L,.  as  discussed  in 
NUREG-1493). 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  the  Ucensee's 
proposed  one-time  exemption  to  permit 
a  schedular  extension  of  one  cycle  for 
the  performance  of  the  Appendix  Type 
A  test  to  be  acceptable. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  wall  not  have  a 
significant  impact  on  the  human 
environment  (60  CFR  11125). 


This  exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1996  refueling  outage. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Conunission. 
John  A.  Zwolinski, 

Acting  Director,  Division  of  Reactor  Projects 
—  ////.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-€205  Filed  3-13-95;  8:45  am] 
BILUNQ  CODE  75M-01-M 


Forrest  L  Roudebush.  Kansas  City, 
Missouri;  Order  Prohibiting 
Involvement  In  NRC-Llcensed 
Activities  and  Requiring  Certain 
Notification  to  NRC 

I 

Mr.  Forrest  L.  Roudebush  has  been, 
from  its  inception,  the  owner  and 
president  of  Piping  Speciahsts 
Incorporated  (PSI  or  Licensee),  also 
knowTi  as  PSI  Inspection,  which  was  the 
holder  of  Byproduct  Material  License 
No.  24-24826-01  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
Parts  30  and  34  on  March  6,  1987.  The 
hcense  authorized  the  use  of  byproduct 
material  (iridium-192  and  cobah-60)  for 
industrial  radiography  in  devices 
approved  by  the  NRC  or  an  Agreement 
State.  The  faciUty  where  licensed 
materials  were  authorized  for  storage 
was  located  at  1010  East  10th  Street, 
Kansas  City,  Missouri.  The  use  of 
licensed  materials  was  authorized  at 
temporary  job  sites  anywhere  in  the 
United  States  that  the  NRC  maintains 
jurisdiction  for  regulating  the  use  of 
hcensed  materials.  On  October  17, 1991, 
the  NRC  staff  issued  an  Order 
Suspending  License  (Effective 
Immediately)  to  PSI.  On  April  22. 1992, 
the  NRC  staff  issued  to  PSI  an  Order 
Modifying  Order  Suspending  License 
(Effective  Immediately)  and  Order 
Revoking  License.  The  revocation  of  the 
hcense  was  upheld  by  a  decision  of  the 
NRC  Atomic  Safety  and  Licensing  Board 
(ASLB).  Piping  Speciahsts,  Inc.  and 
Forrest  L.  Roudebush.  LBP  92-25.  36 
NRC  156  (1992).  which  the  Commission 
declined  to  review,  CLI-92-16,  36  NRC 
351  (1992). 

n 

NRC  Region  III  initiated  an  inspection 
of  the  Licensee  on  September  4.  1991, 
and  on  September  24, 1991,  the  NRC 
Office  of  Investigations  (OI)  commenced 
an  investigation  based  on  information 
received  on  August  29,  1991,  that  the 
PSI  radiation  safety  program  was  not 
being  conducted  in  comphance  with 
NRC  rules,  regulations,  and  hcense 


UMI 
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conditions.  The  inspection  and 
investigation  focused  on  the  Licensee's 
compliance  with  NRC  regulations, 
including  possible  willful  violations 
involving:  (1)  False  statements  to  NRC 
inspectors  and  investigators;  (2)  use  of 
unauthorized  and/or  unqualified 
radiographer's  assistants  while 
conducting  radiography;  (3)  preparation 
of  false,  inaccurate,  and  incomplete 
records;  (4)  failure  to  provide  or  use 
personnel  dosimetry  devices  while 
conducting  radiography;  and  (5)  failure 
to  survey  and  post  radiation  area 
boundaries  to  provide  notice  of 
radiation  hazards  to  the  public  while 
performing  radiography. 

The  OI  investigation  was  completed 
on  February  21.  1992,  and  identified  the 
following  deliberate  violations  of  NRC 
requirements  attributable  to  Mr. 
Roudebush: 

A.  In  violation  of  10  CFR  30.9,  the  PSI 
RadiaUon  Safety  Officer  (RSO),  with  the 
prior  knowledge  of  Mr.  Roudebush, 
dehberately  provided  incomplete  and 
inaccurate  information  to  NRC 
inspectors  during  inspections 
conducted  on  March  21  and  September 
17-18, 1991.  Specifically,  the  RSO 
presented  to  the  inspectora  the 
Licensee's  utilization  log,  records  of 
pocket  dosimeter  readings,  and  records 
of  surveys  of  radiographic  exposure 
devices  performed  at  the  time  of  the 
storage  of  the  device  at  the  end  of  the 
work  day.  Those  records  were  neither 
complete  nor  accurate  because:  (1)  The 
records  did  not  document  the  Licensee's 
uses  of  the  radiographic  exposure 
devices  which  occurred  during  periods 
when  the  Licensee's  personnel 
dosimetry  service  was  interrupted  due 
to  the  nonpayment  of  service  fees;  and 
(2)  the  information  in  the  records  had 
not  been  recorded  daily  as  required,  but 
instead,  had  been  fabricated  en  masse 
shortly  before  the  inspections.  Further, 
the  RSO  and  Mr.  Roudebush  knew  that 
the  records  were  inaccurate  and  that  the 
records  had  been  fabricated  by  the  RSO 
immediately  before  the  inspections. 

B.  In  violation  of  10  CFR  30.9,  during 
an  interview  with  OI  on  October  16, 
1991,  Mr.  Roudebush,  under  oath,  after 
defining  a  radiographer's  assistant  as 
one  who  '••  •  •  handles  and  operates 
the  enclosure,  handle  (sic)  and  operates 
the  device,  handles  and  operates  the 
survey  meter,  takes  charge  of  that 
dosimeter",  denied  to  an  01  investigator 
that  he  had  performed  work  as  a 
radiographer's  assistant.  This  statement 
was  deliberately  false  because  during 
the  NRC  inspection  conducted  on 
September  17-18. 1991,  Mr.  Roudebush 
acknowledged  that  he  had  attached  the 
control  cable  and  guide  tube  to  a 
radiographic  exposure  device  and  had 


exposed  and  retracted  the  source  during 
radiographic  operations.  Mr.  Roudebush 
was  not  qualified  as  a  radiographer  or 
assistant  radiographer. 

The  investigation  found  other 
deliberate  violations  of  NRC 
requirements,  as  well  as  a  number  of 
violations  that  in  the  aggregate 
represented  a  breakdown  in  the 
management  of  the  PSI  radiation  safety 
program.  Those  violations  are  discussed 
in  the  October  17, 1991  Order 
Suspending  License  (Effective 
Immediately),  EA  91-136;  and  the  April 
22, 1992  Order  Modifying  Order 
Suspending  License  (Effective 
Immediately)  and  Order  Revoking 
License,  EA  92-054.  Those  orders 
discuss  why  the  staff  does  not  have 
reasonable  assxirance  that  the  licensee  or 
Mr.  Roudebush  would  comply  with 
NRC  requirements  in  the  future. 

The  ASLB  conducted  a  hearing  from  ^ 
April  28  to  May  1 ,  1992  on  the  October 

17. 1991  Order  Suspending  License 
(Effective  Immediately)  and  the  April 

22. 1992  Order  Modifying  Order 
Suspending  License  (Effective 
Immediately)  and  Order  Revoking 
License. 

The  ASLB,  in  its  Final  Initial  Decision 
(Revoking  License),  LBP-92-25,  36  NRC 
156  (1992),  stated: 

We  conclude  that  there  have  been 
extensive  failures  on  the  part  of  PSI  and  Mr. 
Roudebush  to  comply  with  NRC  regulations. 
The  Board  finds  that  the  Licensee  has  failed 
to  act  as  a  reasonable  manager  of  licensed 
activities;  failed  to  detect  and  correct 
violations  caused  by  an  employee;  willfully 
attempted  to  conceal  violations  from  NRC 
Staff,  and  given  untruthful  information  to  the 
Staff  during  its  inspections  and 
investigations.  Moreover,  we  find  that  Mr. 
Roudebush  was  untruthful  in  some  aspects  of 
his  testimony  both  during  a  formal 
investigation  and  this  Licensing  Board.  Id.,  at 
186. 

Pursuant  to  a  plea  agreement,  on 
August  18, 1994,  Mr.  Roudebush  pled 
guilty  in  the  U.S.  District  Court  for  the 
Western  District  of  Missouri  to  one 
criminal  coimt  of  violating  Title  42, 
United  States  Code,  Sections  2273  and 
2201  (b)  and  (i)  (§§  161b,  161i,  and  223 
of  the  Atomic  Energy  Act).  Specifically, 
the  agreement  describes  the  nature  of 
the  offense  as  the  failure  to  provide 
dosimetry  devices  to  employees.  As  a 
result,  on  December  12, 1994,  an 
amended  judgment  was  filed  whereby 
Mr.  Roudebush  was  sentenced  to  two 
years  probation.  The  terms  of  the 
probation,  in  part,  provide  that  Mr. 
Roudebush  shall  not  apply  for  or  obtain 
a  license  for  radiography  diuring  the 
probation  period. 


ni 

Based  on  the  above,  the  NRC 
concludes  that  Forrest  L.  Roudebush, 
the  owner  and  president  of  PSI,  engaged 
in  deliberate  misconduct  that  caused  the 
Licensee  to  be  in  violation  of  10  CFR 
30.9,  30.10,  and  34.33.  Mr.  Roudebush 
deliberately  provided  information  to 
NRC  inspectors  and  investigators  that  he 
knew  to  be  incomplete  or  inaccurate  in 
some  material  respect  to  the  NRC,  and 
Mr.  Roudebush  was  deliberately 
untruthful  during  portions  of  his 
testimony  to  the  ASLB,  in  violation  of 
10  CFR  30.9  and  30.10.  Fiuther,  Mr. 
Roudebush  deliberately  failed  to 
provide  dosimetry  devices  to  his 
employees,  in  violation  of  10  CFR  34.33 
and  30.10.  The  NRC  must  be  able  to  rely 
on  its  licensees,  including  their  officers 
and  employees,  to  comply  with  NRC 
requirements,  including  Xhe  requirement 
to  provide  information  and  to  maintain 
records  that  are  complete  and  accurate 
in  all  respects  material  to  the  NRC.  The 
deliberate  actions  of  Forrest  L. 
Roudebush  in  causing  the  Licensee  to 
violate  10  CFR  30.9,  30.10,  and  34.33, 
and  his  misrepresentations  to  the  NRC 
have  raised  serious  doubt  as  to  whether 
he  can  be  relied  on  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Forrest  L. 
Roudebush  will  conduct  licensed 
activities  in  compliance  with  the 
Commission's  requirements  or  that  the 
health  and  safety  of  the  public  will  be 
protected  if  Forrest  L.  Roudebush  were 
permitted  at  this  time  to  be  involved  in 
NRC-licensed  activities.  Therefore,  the 
public  health,  safety  and  interest  require 
that,  for  a  period  of  five  yeare  from 
October  17, 1991,  the  date  that  the  PSI 
license  was  suspended  by  Immediately 
Effective  Order,  Forrest  L.  Roudebush  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  either:  (1)  An 
NRC  hcensee,  or  (2)  an  Agreement  State 
licensee  performing  licensed  activities 
in  areas  of  NRC  jiuisdiction  in 
accordance  with  10  CFR  150.20.  In 
addition,  for  a  period  of  five  years 
commencing  after  completion  of  the  five 
year  period  of  prohibition,  Mr. 
Roudebush  must  notify  the  NRC  of  his 
employment  or  involvement  in  NRC- 
licensed  activities  to  ensure  that  the 
NRC  can  monitor  the  status  of  Mr. 
Roudebush's  Compliance  with  the 
Commission's  requirements  and  his 
imderstanding  of  his  commitment  to 
compliance.  If  Mr.  Roudebush  is 
ciurently  involved  with  another 
licensee  in  NRC-licensed  activities,  Mr. 
Roudebush  must  inunediately  cease 
such  activities,  and  inform  the  NRC  of 


the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  order  to  the  employer. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202, 10  CFR  30.10,  and  10  CFR  150.20, 
it  is  hereby  ordered  that: 

1 .  Forrest  L.  Roudebush  is  prohibited 
until  October  17, 1996  from  engaging  in 
any  NRC-licensed  activities.  NRC- 
licensed  activities  are  those  activities 
that  are  conducted  pursuant  to  a 
specific  or  general  license  issued  by  the 
NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  For  a  period  of  five  years,  begiiming 
October  17, 1996,  after  the  five-year 
period  of  prohibition  has  expired, 
Forrest  L.  Roudebush  shall,  within  20 
days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV.  1  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first  such 
notification,  Forrest  L.  Roudebush  shall 
include  a  statement  of  his  commitment 
to  compliance  vdth  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

3.  If  Forrest  L.  Roudebush  is  currently 
involved  with  any  NRC  licensee  or 
Agreement  State  licensee  engaging  in 
NRC-licensed  activities,  then  Forrest  L. 
Roudebush  must,  as  of  the  effective  date 
of  this  Order,  cease  such  activities  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  licensee, 
and  provide  a  copy  of  this  Order  to  the 
licensee. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Roudebush  of 
good  cause. 
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to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Mr.  Roudebush  or 
other  peraon  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  III,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4531  if  the  answer  or  hearing  request  is 
by  a  person  other  than  Mr.  Roudebush. 
If  a  person  other  then  Mr.  Roudebush 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  marmer  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Roudebush  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether,  on  the  basis  of 
the  matters  described  in:  (1)  this  Order; 
(2)  EA  91-136;  (3)  EA  92-054;  and  (4) 
LBP-92-25,  36  NRC  156  (1992),  this 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  March  1995. 

From  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  and  Operations 
Support. 

[FR  Doc.  95-6206  Filed  3-13-95;  8:45  am] 
BILUNG  CODE  7S90-01-M 


In  accordance  with  10  CFR  2.202, 
Forrest  L.  Roudebush  must,  and  any 
other  person  adversely  affected  by  this 
Order  may,  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  Order,  within  20  days  of  the  date  of 
this  Order.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  Waste  Isolation 
Strategy,  Thermal  Management 
Strategy,  The  Engineered  Barrier 
System 

Pursuant  to  its  authority  imder 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 


Review  Board  will  hold  its  spring 
meeting  on  April  19-20, 1995,  in  Las 
Vegas,  Nevada.  The  meeting  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza, 
4255  S.  Paradise  Road,  Las  Vegas, 
Nevada  89109;  Tel.  (702)  369-4400;  Fax 
(702)  369-3770.  The  meeting  is  open  to 
the  public  and  will  begin  at  8:30  a.m. 
both  days.  Presentations  during  the 
meeting  will  address  three  main  topics: 
The  Department  of  Energy's  (DOE) 
emerging  waste  isolation  strategy;  the 
DOE's  thermal  management  strategy, 
including  thermal  testing  planned  or 
being  conducted  for  the  Yucca 
Moimtain  project;  and  engineered 
barrier  system  research,  development, 
design,  and  analysis.  Additional 
presentations  also  will  provide  updates 
on  the  DOE's  perspectives  concerning 
current  legislative  issues  (fiscal  year 
1996  budget  and  initiatives  to  amend  or 
replace  the  Nuclear  Waste  Policy  Act). 

Topics  that  will  be  covered  on 
Wednesday,  April  19,  include  the 
ciirrent  status  of  the  DOE's  waste 
management  program  and  its  evolving 
waste  isolation  strategy,  the  Unkage 
between  the  waste  isolation  strategy  and 
site  suitability,  the  fiscal  year  1996  DOE 
budget,  and  thermal  management 
strategy.  An  afternoon  panel  discussion 
will  explore  the  integration  of  these 
topics.  Prior  to  recessing  for  the  day, 
those  attending  the  meeting  will  be 
invited  to  direct  questions  or  comments 
to  the  Board  and  the  discussion  panel 
members. 

On  Thursday,  April  20,  the  meeting 
will  focus  on  the  engineered  barrier 
system  and  include  repository 
subsurface  operations  concepts, 
multipurpose  container  (MPC)  interface 
with  a  potential  repository,  waste 
package  design,  engineered  barrier 
system  performance  assessment, 
corrosion  research,  in-repository 
criticality,  potential  use  of  backfill,  and 
in-repository  shielding.  Following  a 
time  for  public  questions  and 
comments,  a  panel  discussion  will 
address  the  compatibility  of  waste 
package  and  engineered  barrier  designs 
with  the  DOE's  concept  of  repository 
operations  and  thermal  management 
strategies.  A  final  period  for  public 
comment  will  end  the  meeting's 
activities. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
imdertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
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Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  June  2. 1995.  For  further 
information,  contact  Frank  Randall, 
External  Affairs.  1100  Wilson 
Boulevard.  Suite  910.  Arlington, 
.  Virginia  22209;  Tel:  703-235-4473;  Fax 
703-235-4495. 

Dated:  March  9, 1995. 
Williun  Barnard. 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  95-€234  Filed  3-13-95;  8:45  am] 
■ILUNO  COOE  aiM-AW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-35451;  File  No.  SR-Amex- 


[Ftol' 
95-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Amendments  Updating 
Various  Exchange  Rules 

March  7, 1995. 

Pvirsuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  22, 1995, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
several  of  its  rules  to  reflect  current 
practices  and  to  update  various  rules 
that  have  become  obsolete.  The  text  of 
the  proposed  rule  change  is  as  follows 
[new  text  is  italicized;  deleted  text  is 
bracketed]: 

Over-the-Counter  Execution  of  Equity 
Securities  Transactions 

Rule  5. 

(d) 

(viii  any  acquisition  of  a  security  by 
'a  member  organization  as  principal  in 
anticipation  of  making  an  immediate 
special  offering  or  exdiange  distribution 


on  the  Exchange  under  Rule  560  or  Rule 
570;) 

[ix]  viii 

[x]L\ 

(xi]x 

Precedence  Accorded  to  Orders 
Entrusted  to  SpeciaUsts 

Rule  155. 

Commentary  .01  [When  a  broker 
inquiries  of  a  speciaUst  as  to  the  price 
at  which  a  block  of  stock  may  be  sold, 
the  specialist  may  not  specify  the 
amount  that  would  be  purchased  by  the 
book  and  the  amoimt  he  would  take  as 
dealer.) 

If  [the]  a  block  is  to  be  sold  at  a  "clean 
up"  price  the  specialist  should  execute 
at  the  "clean-up"  price  all  of  the 
executable  buy  orders  on  his  book.  The 
report  of  the  block  transaction  on  the 
tape  is  to  be  accompanied  by  a  reprint 
of  the  last  prior  transaction  in  the 
regular-way  market  in  the  security. 

However,  if  the  block  is  sold  at    . 
different  price  limits  and  the  specialist 
buys  part  of  the  block  for  his  own 
account  he  should  to  the  extent 
practicable,  buy  roiuid  lots  for  his  own 
account  at  each  price  limit  at  which  buy 
orders  on  the  book  are  executed,  and  in 
doing  so,  he  should  divide  the  stock 
purchased  for  his  own  account  into 
round  lots  of  approximately  equal  size 
among  the  price  limits  at  which  he 
participates. 

The  same  principles  apply  in  the  case 
of  a  purchase  of  a  block  of  stock. 

Cancellations  Must  Be  Written 

Rule  181 .  A  cancellation  of  an  order 
given  to  a  specialist  on  the  Floor  of  the 
Exchange  personally  by  a  Regular 
member  or  member  representative  shall 
not  be  deemed  effective  unless  in 
writing  [and  signed). 

Specialist  Registration  Fee 

Rule  183.  Each  regular  specialist 
registered  with  the  Exchange  shall  pay 
to  the  Exchange  each  year  a  registration 
fee  [of  $400,000  per  year]  as  imposed  by 
the  Exchange,  [which  fee  shall  be] 
payable  [in  equal  quarterly  installments 
in  each  year]  as  directed  by  the 
Exchange  diuing  [which]  the  year  such 
specialist  remains  so  registered. 

Specialist  Clerks 

Rule  184.  (a)  A  speciaUst  or  specialist 
xmit  may  regularly  employ,  subject  to 
such  rules  and  regulations  as  the  Board 
of  Governors  may  adopt,  one  or  more 
clerks,  to  aid  such  specialist  or 
speciaUst  unit  on  the  floor  of  the 
Exchange,  provided  each  such  clerk 
receives  the  approval  of  the  Exchange. 
A  yearly  fee  [of  $180.00  per  year,]  as 
imposed  by  the  Exchange  and  payable 


as  directed  by  the  Exchange  [in  equal 
quarterly  installments,)  shall  be  charged 
the  specialist  or  specialist  unit  for  each 
clerk.  No  rebate  shall  be  given  with 
respect  to  the  [quarterly]  fee  in  the  event 
that  a  specialist  or  speciaUst  imit 
discontinues  the  services  of  such  a  clerk 
during  any  [quarterly]  period. 

Normal  Buy-Ins 

Rule  783. 

(d)  The  Buy-in  Desk  will  deUver  a 
copy  of  the  Floor  report  to  the  booth  of 
the  member  or  member  organization 
which  initiated  the  order.  The  executing 
broker  will  have  the  responsibiUty  of 
notifying  promptly  as  to  the  details  of 
the  execution,  the  member  or  member 
organization  listed  on  the  order  as  being 
in  default.  [The  member  executing  the 
order  shall  be  entitled  to  receive  a  Floor 
brokerage  commission.) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Pxirpose 

The  Exchange  proposes  a  rule  change 
that  would  conform  its  rule  to  a 
comparable  New  York  Stock  Exchange 
("NYSE")  rule,  which  recently  has  been 
amended.  The  Exchange  proposes  to 
amend  Commentary  .01  to  Rule  155 
(Precedence  Accorded  to  Orders 
Entrusted  to  Specialists)  to  delete  the 
prohibition  that  a  specialist  may  not 
disclose  the  amoxmt  of  stock  that  the 
specialist  and  the  book  would  be  buying 
or  selling  in  cleaning  up  the  block.  This 
proposed  rule  change  is  similar  to  the 
NYSE  amendment  to  its  Rule  104.10(7), 
which  has  been  approved  by  the 
Commission.* 

The  Exchange  is  also  updating  other 
rules  to  eliminate  obsolete  references 
and  reflect  accurately  cvurent  Exchange 
practices.  The  references  in  Rule 


'  See  Exchange  Act  Release  No.  34231  (June  17, 
1994).  59  FR  32722  (approving  File  No.  SR-NYSE- 
90-10). 


5(d)(viii)  (Over-the-Counter  Execution 
of  Equity  Securities  Transactions)  to 
Rules  560  and  570  are  being  deleted 
because  Rules  560  and  570  have  been 
rescinded.  The  Exchange  is  also  deleting 
the  signature  requirement  in  Rule  181 
(Cancellations  Must  Be  Written)  to 
reflect  the  current  practice.  The 
signature  requirement,  going  back  to  the 
N.Y.  Curb  Exchange  circa  1939,  has  not 
been  deemed  necessary  on  the  Trading 
Floor  in  the  era  of  the  printed  ticket. 
The  Exchange  is  also  amending  Rules 

183  (Specialist  Registration  Fee)  and 

184  (Specialist  Clerks)  to  eliminate  out- 
of-date  charges  and  Uming  of  payments. 
The  Exchange  proposes  to  use  general 
language  in  the  rules  to  alleviate  the 
need  for  repeated  amendments  to  the 
Exchange  Rules  each  time  these  fees  are 
changed.  The  Exchange  will  make  the 
necessary  rule  filings  with  the 
Commission  before  any  fee  changes 
become  effective.  The  Exchange  is  also 
amendment  Rule  783(d)  (Normal  Buy- 
Ins)  to  delete  the  reference  to  a 
member's  entitlement  to  a  Floor 
brokerage  commission  because  the 
commissions  are  negotiated. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  bee  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
soUcited  or  received. 

m.  Date  of  Ef!iectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
£unendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
10  and  should  be  submitted  by  April  4, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-6164  Filed  3-13-95;  8:45  am] 

BILUNQ  COOe  8010-01-M 


[Release  No.  34-35452;  File  No.  SR-DTC- 
95-03] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Clarifying 
Exclusion  of  Money  Market  Instrument 
Programs  From  DTC's  Charge  Back 
and  Return  of  Funds  Procedures  for 
Erroneous  or  Improper  Payments  of 
Dividends  and  interest  and 
Redemption  Proceeds 

March  7, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  31, 1995,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


soUcit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  proposed  rule  change  clarifies 
that  DTC's  procedures  for  charging  back 
from  participants'  accounts  erroneous  or 
improper  payments  of  dividends  and 
interest  and  redemption  proceeds,  as 
well  as  DTC's  procedures  for  the 
subsequent  retimi  of  such  funds  to 
payors,^  do  not  apply  to  such  payments 
made  for  instruments  in  DTC's  Money 
Market  Instrument  ("MMI")  programs.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  includml  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  that  DTC's 
procedures  for  charging  back  from 
participants'  accounts  erroneous  or 
improper  payments  of  dividends  and 
interest  and  redemption  proceeds,  as 
well  as  DTC's  procedures  for  the 
subsequent  return  of  funds  to  payors,  do 
not  apply  to  payments  made  for 
instruments  in  DTC's  MMI  programs. 
DTC's  charge  back  and  return  of  fuinds 
procedures  do  not  apply  to  those 
instruments  that  are  included  in  DTC's 


'  15  U.S.C  78»(b)(l)  (1988). 


'  For  a  complete  description  of  these  procedures, 
refer  to  Securities  Exchange  Act  Release  Nos.  23219 
(May  8.  1986).  51  FR  17845  ISR-DTC-86-031 
(notice  of  filing  and  immediate  effeaiveness  on  a 
temporary  t>asis  of  a  proposed  rule  change 
implementing  procedures  for  charging  back 
erroneous  dividend  and  interest  payments  from 
participants'  accounts),  23686  (October  7, 1986),  51 
FR  37104  1SR-DTC-8&-041  (order  approving 
proposed  rule  change  implementing  charge  back 
procedures),  and  26070  (September  9.  1988)  53  FR 
36142  ISR-DTC-88-171  (notice  of  Tiling  and 
immediate  effectiveness  of  proposed  rule  change 
clarifying  that  charge  back  procedures  apply  to 
DTC's  s«me-day  hinds  settlement  system  as  well  as 
its  next-day  funds  settlement  system). 

'  For  a  complete  description  of  DTC's  MMI 
programs,  refer  to  Securities  Exchange  Act  Relaaae 
No.  33958  (April  22.  1994),  59  FR  22878  [SR-DTC- 
93-12)  (notice  of  order  temporarily  approving  a 
pro[x>sed  rule  change  expanding  the  Money  Market 
instrument  Settlement  Program). 
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MMI  programs  because  MMIs  are 
processed  differently  as  discussed  more 
fully  below. 

DTC  sweeps  maturing  MMIs  from  the 
accounts  of  "presenting  participants" 
and  initiates  book-entry  deliveries 
versus  payment  to  paying  agents' 
accounts  on  maturity  date  for  inclusion 
in  that  day's  same-day  settlement 
system  net  settlement.  Paying  agents  can 
refuse  to  accept  maturity  presentments 
of  an  issuer's  MMIs  so  long  as  the 
paying  agents  notify  DTC  of  their 
intention  by  3:00  p.m.  Eastern  Standard 
Time  on  the  day  the  MMI  matures.  If  a 
paying  agent  refuses  to  accept  maturity 
presentments.  DTC  will  communicate 
this  to  all  DTC  participants  and  will 
reverse  the  maturity  presentments  by 
recrediting  the  participants'  accounts 
with  the  maturing  MMI,  thus  offsetting 
settlement  credits  in  those  accounts. 
DTC  also  will  unwind  any  other 
maturity  presentments,  valued  issuance, 
periodic  income  payments  (e.g.,  interest 
or  dividend),  principal  presentments, 
and  reorganization  presentments  that  it 
may  have  processed  earlier  that  day  in 
the  same  and  other  MMIs  of  a 
"defaulting  issuer." 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
the  proposal  will  improve  the  timeliness 
of  dividend  and  redemption  payments 
to  DTC  participants  and  will  improve 
the  processing  and  recordkeeping  in  the 
Dividends  and  Reorganization 
Departments  of  DTC  and  its 
participants.  The  proposed  rule  change 
also  will  improve  the  procedures  for 
safeguarding  funds  in  DTC's  custody  or 
control  of  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregone  rule  change  has  become 
effective  pursuant  to  Section 


19(b)(3)(A)(i)*  of  the  Act  and  Rule  19b- 
4(e)(1)'  promulgated  thereunder 
t>ecause  it  constitutes  a  state  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  DTC's  existing 
procedvues  for  the  payment  of 
dividends,  interest,  and  redemption 
proceeds.  At  any  time  within  sixty  days 
of  the  filing  of  this  proposed  rule 
change,  the  Commission  summarily  may 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interests,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
proposed  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  at  DTC.  All  submissions 
should  refer  to  File  No.  SR-DTC-95-03 
and  should  be  submitted  by  April  13, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-6214  Filed  3-13-95;  8:45  am) 

BILUNG  COOE  8010-01-M 


[Release  No.  34-35450;  File  Nos.  SR-NYSE- 
94-39;  SR-Phlx-94-29:  SR-PSE-94-34; 
SR-BSE-94-15;  SR-CHX-e4-28;  SR- 
NASD-94-67;  SR-CBOE-94-551 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc., 
Philadelphia  Stock  Exchange,  Inc., 
Pacific  Stock  Exchange,  Inc.,  Boston 
Stock  Exchange,  Inc.,  Chicago  Stock 
Exchange,  Inc.,  National  Association  of 
Securities  Dealers,  Inc.,  and  Chicago 
Board  Options  Exchange; 
Supplemental  Order  Regarding 
Recently  Adopted  Rules  for  Short 
Position  Reporting 

March  7. 1995. 
I.  Background 

The  New  York  Stock  Exchange,  Inc. 
("NYSE"),  on  October  27, 1994,  the 
Philadelphia  Stock  Exchange,  Inc., 
("Phlx"),  on  October  20, 1994,  the 
Pacific  Stock  Exchange,  hic.  ("PSE"),  on 
November  23, 1994,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  on  November 
28, 1994,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"),  on  December  12, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  on  December  2, 
19941  and  the  Chicago  Board  Options 
Exchange  ("CBOE"),  on  January  3, 1995, 
(collectively,  "self-regulatory 
organizations"  or  "SROs")  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")2  and  Rule  19b-4  thereunder,^ 
proposed  rule  changes  to  facilitate 
uniform  short  position  reporting 
requirements.* 

The  proposed  rule  change  filed  by  the 
CBOE  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
35227  (January  13,  1995),  60  FR  4208 
(January  20, 1995).  In  addition,  all  of  the 
other  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35147 
(December  23, 1994),  60  FR  518  (January 
4, 1995).  No  comments  were  received  on 


*  15  U.S.C.  78s(b)(3)(AKi)  (W88). 
» 17  CFR  240.19b-4(e)(l)  (1994). 
« 17  CFR  200.30-3(a)(12)  (1994). 


'  In  addition,  the  NASD  filed  Amendment  No.  1 
on  January  11, 1995,  to  clarify  who  must  report  to 
the  NASD,  what  the  entities  must  report,  and  the 
mechanics  of  how  to  transmit  such  report.  Because 
the  Amendment  did  not  substantively  change  the 
proposal,  the  Commission  did  not  publish  it  for 
comment.  See  letter  from  Joan  C.  Conley,  Secretary, 
NASD,  to  Mark  Barracca.  Attorney,  SEC,  dated 
January  11. 1995. 

» 15  U.S.C.  78s(b)(l)  (1988). 

'  17  CFR  240.19b-4  (1991). 

<  "Short"  positions  to  be  reported  are  those 
resulting  from  "short"  sales  as  defined  in  SEC  Rule 
3l>-3,  but  excludes  positions  resulting  from  sales 
specified  in  clauses  (1),  (6).  (7),  (8).  (9)  and  (10)  of 
paragraph  (e)  of  SEC  Rule  lOa-1.  Also  to  be 
excluded  are  "short"  positions  carried  for  other 
members  and  member  organizations  reporting  for 
themselves. 


the  proposal  from  either  notice 
publication. 

The  Commission  issued  an  order  on 
January  27,  1995,  approving  the 
proposed  rule  changes  referenced 
above.' 

n.  Discussion 

As  explained  in  the  Approval  Order, 
the  purpose  of  the  rule  changes  is  to 
ensure  that  all  broker-dealers  registered 
in  the  United  States  report  open  short 
positions  to  an  SRO.  The  proposed  rule 
changes  emanated  from  an  initiative  by 
the  SROs,  as  Intermarket  Surveillance 
Group  ("ISO")  members,  to  ensure 
uniform  short  position  reporting  in  U.S. 
traded  securities. 

Substantively,  the  new  reporting 
requirements  will  continue  to  include 
stocks  and  warrants,  including  odd-lots, 
in  each  such  security  traded  on  a  United 
States  securities  exchange  or 
association.  Further,  the  reports  will 
continue  to  include  both  customer  and 
proprietary  positions. 

At  the  time  the  Approval  Order  was 
published,  the  Commission  understood 
that  broker-dealers  with  multiple 
proprietary  accounts  netted  such 
accoimts  for  purposes  of  reporting  their 
short  positions.  In  the  interim,  however, 
it  has  come  to  light  that  industry 
practice  varies  and  that  the  preferred 
method  is  not  to  net  multiple  accounts. 
Specifically,  the  NYSE  indicated  in  a 
letter  submitted  to  the  Commission  on 
March  1, 1995,  that  "firms  vnll  use  the 
gross  method  of  reporting  short  interest 
positions  rather  than  netting.  "The 
remaining  ISC  participants  that  adopted 
the  rules  at  hand  have  confirmed  that 
industry  practice  should  not  be 
disrupted  for  purposes  of  reporting  firm 
short  interest  positions.  The  NYSE 
requested  that  the  Approval  Order  be 
modified  to  reflect  industry  practice  at 
the  time  of  the  rule  filing.^ 

The  Commission  notes  that  the 
method  of  calculation  was  not  a 
determinative  factor  in  the  decision  to 
approve  the  short  interest  reporting 
rules.  Rather,  the  Commission's  goal 
was  to  assure  uniformity  in  the 
calculation  of  short  positions  to  provide 
comparable  information  to  the 
marketplace.  In  this  regard,  the 
Commission  has  not  identified 
advantages  of  one  method  over  the  other 
and  agrees  that,  consistent  with  industry 
practice,  short  interest  positions  for  both 
like  and  non-like  accoimts  may  be 
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reported  gross  for  purposes  of  the  new 
reporting  requirements. 

The  Approval  Order  included  an 
example  to  illustrate  the  method,  net 
reporting,  which  the  Commission 
understood  to  be  the  industry  standard.' 
The  modification  requested  by  the 
NYSE  would  be  reflected  in  this 
example  by  providing  that  the  firm 
would  not  net  its  proprietary  accounts." 

The  Commission  finds  that  the 
clarification  does  not  alter  the  statutory 
basis  relied  upon  in  the  Approval  Order. 
The  Commission  continues  to  believe, 
therefore,  that  the  short  interest  position 
reporting  rules  and  methodology  for 
such  calculation  as  outlined  herein  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b) 
and  15A.8  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Sections  6(b)(5)  and  15A{b)(6) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubUc,  in  that  the  proposal 
should  enhance  the  abihty  of  the  SROs, 
both  collectively  and  individually,  to 
monitor  short  interest  reporting,  and  to 
reinforce  their  regulatory  and 
surveillance  capabilities  in  this  area. 

m.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
Approval  Order  is  hereby  revised  as 
described  above. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-6163  Filed  3-13-95;  8:45  am] 

BiLUNG  CODE  8010-Ot-M 


'Securities  Exchange  Act  Release  No.  35287 
(January  27,  1995),  60  FR  6743  (February  3,  1995) 
("Approval  Order"). 

"See  letter  from  Salvatore  Pallante,  Senior  Vice 
President.  Member  Firm  Regulation,  NYSE,  to  Holly 
Smith,  Associate  Director,  Division  of  Market 
Regulation,  Commission,  dated  March  1, 1995. 


'  See  Approval  Order,  footnote  7. 

•The  example  in  the  Approval  Order  concerns  a 
broker-dealer  with  three  accounts — account  1  has 
short  interest  of  100  shares,  account  2  has  short 
interest  of  225  shares  and  account  3  is  long  ISO 
shares.  As  indicated  in  the  Approval  Order,  if  the 
three  accounts  are  for  different  customers  then  the 
broker-dealer  shall  repwrt  a  gross  short  interest  of 
325  (not  netted  to  175).  In  contrast  to  the  Approval 
Order,  however,  if  account  1  is  a  firm  customer 
account,  and  accounts  2  and  3  are  firm  proprietary 
accounts,  the  broker-dealer  would  still  report  total 
short  interest  of  325  (not  netted  to  75).  as  the 
broker-dealer  would  not  net  the  firm's  proprietary 
positions  but  would  report  a  total  gross  short 
position  (customer  100  and  firm  225). 

« 15  U.S.C.  78f(b)  and  78o-3  (1988). 

'015  U.S.C.  78s(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1994). 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  30  days  of  this  pubfication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadUne. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Program  Evaluation  SBA  7(a) 
Loan  Program. 

Form  Afo..N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  7(a)  loan 
applicants. 

Annual  Responses:  1,700. 

Annual  Burden:  312. 

Dated:  March  2, 1995. 
Calvin  Jenkins, 

Assistant  Administrator  for  Administration. 
[FR  Doc.  95-6251  Filed  3-13-95;  8:45  am] 
WLUNG  CODE  802S-01-M 

[Declaration  of  Disaster  Loan  Area  «2760; 
Amendnwnt  #3] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  27, 
1995,  to  include  Kings  County  in  the 
State  of  California  as  a  disaster  area  due 
to  damages  resulting  from  winter  storms 
causing  flooding,  landslides,  mud  and 
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debris  flows  beginning  on  January  3, 
1995,  and  continuing. 

All  counties  contiguous  to  Kings 
County  have  previously  been  declared. 

All  other  information  remains  the 
same,  i.e.,  the  tennination  date  for  filing 
applications  for  physical  damage  is 
March  13. 1995,  and  for  economic 
injury  the  deadline  is  October  10. 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  B.  1995. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  95-6250  Filed  3-13-95;  8:45  am] 

BILUNO  CODE  802»-01-M 


[LIcenM  No.  01/71-0363 

Notice  Of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  November  7, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  55522)  stating  that  an  application 
had  been  filed  by  Pioneer  Ventures 
Limited  Partnership  11,  Boston. 
Massachusetts  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFTl  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  on  November  22. 1994 
to  submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  Section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  01/71-0363  on  February  6, 
1995,  to  Pioneer  Ventures  Limited 
Partnership  II  to  operate  as  a  small 
business  investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $2.6  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $15.0  million  when  fully 
invested.  The  Licensee  will  be  owned 
by  institutional  investors.  Limited 
partners  with  a  larger  than  10% 
partnership  interest  include  the 
Massachusetts  Bay  Tremsportation 
Authority  Retirement  Fimd,  Middlesex 
County  Contributory  Retirement 
System.  The  Pioneer  Group,  Inc., 
Worcester  County  Contributory 
Retirement  System,  and  Cambridge 
Retirement  System. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  March  7, 1995. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
IFR  Doc.  95-6225  Filed  3-13-95;  8:45  am] 
BILUNO  CODE  802$-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Negotiation  of  Chilean  Accession  to 
the  North  American  Free  Trade 
Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  negotiations  regarding 
Chile's  entry  into  the  North  American 
Free  Trade  Agreement  (NAFTA),  notice 
of  goods  and  services  that  may  be 
covered  by  such  negotiations,  and  of 
public  hearings  alid  request  for  public 
comment  concerning  such  negotiations. 

summary:  This  publication  gives  notice 
that  the  United  States,  along  with  the 
Governments  of  Canada  and  Mexico, 
expects  to  undertake  negotiations  with 
the  Republic  of  Chile  regarding  its 
accession  to  (j.e.,  inclusion  in)  the 
NAFTA.  This  publication  also  (1) 
identifies  the  range  of  Chilean  articles 
(products)  for  which  U.S.  tariffs  and 
non-tariff  measures  may  be  reduced  or 
eliminated  as  a  result  of  the 
negotiations;  (2)  provides  notice  of  a 
request  by  the  United  Stales  Trade 
Representative  (the  USTR)  to  the 
International  Trade  Commission 
(Commission)  for  advice  concerning  the 
economic  effects  of  Chilean  accession; 
and  (3)  gives  notice  that  the  Trade 
PoUcy  Staff  Committee  (TPSC)  invites 
public  comments  on,  and  will  conduct 
public  hearings  concerning,  the 
negotiations. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  procedural  questions  concerning 
public  comments  or  public  hearings, 
contact  Carolyn  Frank.  Executive 
Secretary.  Trade  Policy  Staff  Committee. 
Office  of  the  USTR,  (202)  395-9557.  All 
other  questions  should  be  directed  to 
Jane  Earley.  Director  for  Chilean  Affairs, 
(202)  395-5190.  or  James  Southwick. 
Assistant  General  Counsel.  (202)  395- 
7203. 

SUPPLEMENTARY  INFORMATION: 

1 .  Background 

The  NAFTA  entered  into  force 
between  the  United  States,  Canada,  and 
Mexico  on  January  1.  1994.  On 
December  11. 1994.  President  Clinton, 
and  the  heads  of  state  of  Canada.  Chile, 
and  Mexico  agreed  to  begin  the  process 
by  which  Chile  will  accede  to  the 
NAFTA.  The  four  governments  plan  to 


hold  a  ministerial  meeting  in  May.  1995. 
concerning  Chile's  accession,  and 
substantive  negotiations  may  begin 
shortly  thereafter. 

2.  Articles  That  May  Be  Considered  in 
Trade  Negotiations 

All  articles  provided  for  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  that  are  products 
of  Chile  will  be  considered  for  duty 
reduction  or  elimination  and  for  the 
elimination  or  reduction  of  non-tariff 
barriers. 

3.  Advice  From  the  U.S.  International 
Trade  Commission 

On  March  7. 1995.  under  authority 
delegated  by  the  President,  the  USTR 
requested  the  Commission,  pursuant  to 
section  332(g)  of  the  Tariff  Act  of  1930 
(codified  at  19  U.S.C.  1332(g)).  to 
provide  advice  to  the  President,  with 
respect  to  each  article  listed  in  the 
HTSUS.  as  to  the  probable  economic 
effect  of  (1)  providing  duty-free 
treatment  for  imports  of  products  of 
Chile  on  industries  in  the  United  States 
producing  like  or  directly  competitive 
articles  and  on  consumers;  and  (2) 
eliminating  U.S.  non-tariff  measures 
that  are  inconsistent  with  the  NAFTA. 
In  addition,  the  USTR  requested  advice 
on  the  probable  economic  effect  on  U.S. 
exports  to  Chile  of  (3)  the  removal  of 
Chilean  import  duties;  and  (4)  the 
removal  of  Chilean  nontariff  measures 
that  are  inconsistent  with  the  NAFTA. 
Finally,  the  USTR  requested  the 
Commission  to  provide  a  report  on  (5) 
the  nature  and  extent  of  services 
transactions  between  the  United  States 
and  Chile,  the  key  U.S.  services 
industries  that  export  services  to  Chile, 
the  principal  barriers  impeding  the 
participation  of  U.S.  service  providers 
in  the  Chilean  market,  and  the  effect  of 
such  barriers  on  U.S.  services  providers. 

The  USTR  requested  the  Commission 
to  provide  its  advice  as  soon  as  possible, 
but  no  later  than  six  months  after  the 
date  of  the  letter. 

4.  Public  Comments  and  Testimony 

In  conformity  vdth  TPSC  regulations 
(15  CFR  part  2003),  the  Chairman  of  the 
TPSC  invites  written  comments  and/or 
oral  testimony  of  interested  persons  in 
a  public  hearing  on  the  desirability  and 
economic  effects  of  Chilean  accession  to 
the  NAFTA. 
Comments  are  particularly  invited  on: 
(a)  Economic  costs  and  benefits  to 
U.S.  producers  and  consumers  of 
removal  of  all  tariff  barriers  to  trade 
between  Chile  and  the  United  States 
and  between  and  among  Chile  and  the 
current  NAFTA  parties  and.  in  the  case 
of  articles  for  which  immediate 


elimination  of  tariffs  is  not  appropriate, 
the  appropriate  staging  schedule  for 
such  elimination. 

(b)  Existing  nontariff  barriers  to  trade 
in  goods  between  Chile  and  the  United 
States  and  between  and  among  Chile 
and  the  current  NAFTA  parties  and  the 
economic  costs  and  benefits  to  U.S. 
producers  and  consumers  of  removing 
those  barriers. 

(c)  Existing  barriers  to  trade  in 
services  between  Chile  and  the  United 
States  and  between  and  among  Chile 
and  the  current  NAFTA  parties,  and 
economic  costs  and  benefits  to  U.S. 
services  firms  and  consimiers  of 
removing  such  barriers. 

(d)  Existing  restrictions  on  investment 
flows  between  Chile  and  the  United 
States  and  between  and  among  Chile 
and  the  current  NAFTA  parties,  and  the 
costs  and  benefits  to  U.S.  investors  and 
consumers  of  eliminating  such 
restrictions. 

(e)  Any  other  measures,  policies,  or 
practices  of  the  Government  of  Chile 
falling  within  the  scope  of  the  NAFTA 
that  should  be  addressed  in  the 
negotiations. 

In  addition,  comments  are  invited  on 
the  possible  environmental  eff'ects  of 
Chile's  accession  to  the  NAFTA,  as  well 
as  the  possible  effects  on  basic  workers' 
rights,  working  conditions,  and  living 
standards. 

5.  Requests  to  Participate  in  Public 
Hearings 

A  hearing  will  be  held  on  Tuesday. 
April  25, 1995  in  the  Truman  Room. 
White  House  Conference  Center.  726 
Jackson  Place.  Washington,  DC. 
Hearings  will  continue  on  succeeding 
days  if  necessary. 

Parties  wishing  to  testify  orally  at  the 
hearings  must  provide  written 
notification  of  their  intention  by  noon, 
Friday.  April  14. 1995  to  Carolyn  Frank. 
Executive  Secretary,  Trade  Policy  Staff 
Committee.  Office  of  the  United  States 
Trade  Representative,  600  Seventeenth 
Street.  N.W..  Washington.  D.C.  20506. 
The  notification  should  include  (1)  the 
name,  address,  and  telephone  number  of 
the  person  presenting  the  testimony; 
and  (2)  a  brief  summary  of  the 
presentation,  including  the  product(s) 
(with  HTSUS  numbers),  service 
sector(s),  or  other  subjects  to  be 
discussed. 

Parties  presenting  oral  testimony  must 
also  submit  to  the  above  address  by 
noon.  Friday.  April  14. 1995  a  written 
brief,  in  20  copies.  Remarks  at  the 
hearing  should  be  limited  to  no  more 
than  five  minutes  to  allow  for  possible 
questions  from  the  Chairman  and  the 
interagency  panel.  Participants  should 
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provide  30  typed  copies  of  their  oral 
statement  at  the  time  of  the  hearings. 
Any  business  confidential  material 
must  be  clearly  marked  as  such  on  the 
cover  page  (or  letter)  and  succeeding 
pages.  Such  submissions  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information. 

6.  Written  Comments 

Those  persons  not  wishing  to 
participate  in  the  hearing  may  submit 
written  comments,  in  20  typed  copies, 
no  later  than  noon,  Friday.  April  28. 
1995  to  Carolyn  Frank,  Executive 
Secretary.  Trade  Policy  Staff  Committee. 
Office  of  the  United  States  Trade 
Representative.  600  Seventeenth  Street. 
N.W.,  Washington.  D.C.  20506. 
Comments  should  state  clearly  the 
position  taken  and  should  describe  with 
particularity  the  evidence  supporting 
that  position.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages.  Such  submissions 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information. 

Nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room.  Room  101.  Office 
of  the  United  States  Trade 
Representative.  600  Seventeenth  Street. 
N.W.,  Washington.  D.C.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  10  a.m.  to  12  noon  and 
from  1  p.m.  to  4  p.m.  Monday  through 
Friday. 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  95-6154  Filed  3-13-95;  8:45  am] 
BILUNO  COOE  31«M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  NoUce  of  PFC 
Approvals  and  Disapprovals.  In 
February  1995.  there  were  six 
appUcations  and  one  amendment 
approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 


notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Austin.  Austin, 
Texas. 

Application  Number:  95-03-C-OO- 
AUS. 

Application  Type:  Impose  and  use 
PFC  revenue. 
PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$1,199,000. 
Charge  Effective  Date:  July  1, 1995. 
Estimated  Charge  Expiration  Date: 
September  1, 1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  On-demand  air  taxi/ 
commercial  operators  that  (1)  do  not 
enplane  or  deplane  at  Robert  Mueller 
Municipal  Airport's  (AUS)  main 
terminal  building  or  (2)  enplane  fewer 
than  500  passengers  per  year  at  AUS. 
Determination:  Approved.  Based  on 
information  submitted  in  the  City  of 
Austin's  apphcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aiuiual  enplanements  at  AUS. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use: 
East  perimeter  road  pavement 

rehabilitation. 
Terminal  apron  lighting  upgrade. 
Airfield  pavement  rehabilitation. 
Airfield  security  fence  replacement/ 

rehabilitation. 
Runway  13R/31L  surface  roughness 
remediation. 

Decision  Date:  February  8. 1995. 
For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  Indian  Wells  Valley 
Airport  District,  Inyokem,  California. 
Application  Number:  95-02-C-OO- 
lYK. 

Application  Type:  Impose  and  use 
PFC  revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  Use  PFC 
Revenue:  $248,500. 

Estimated  Charge  Effective  Date: 
September  1. 1995. 

Estimated  Charge  Expiration  Date: 
September  1,  1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Unscheduled  air  taxi/ 
commercial  operators  not  providing 
scheduled  service  to  Inyokem  Airport 
(lYK). 

Determination:  Approved.  Based  on 
information  submitted  in  the  Indian 
Wells  Valley  Airport  District's 
application,  the  FAA  has  determined 
the  proposed  class  accounts  for  less 
than  1  percent  of  lYX's  total  annual 
enplanements. 
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Brief  Description  of  Project  Approved 
for  Use:  Terminal  renovations. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Construct  parking  lot  and  airport  road 

extention, 
Purchase  hydraulic  passenger  lift. 

Brief  Description  of  Project  Approved 
for  Collection:  Overlay  taxiways. 

Decision  Date:  February  11. 1995. 

For  Further  Information  Contact:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  Division,  (310)  297-1029. 

Public  Agency:  City  of  Riverton, 
Riverton,  Wyoming. 

Application  Number:  95-01-1-00- 
RIW. 

Application  Type:  Impose  PFC. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$515,955. 

Charge  Effective  Date:  May  1. 1995. 

Estimatea  Charge  Expiration  Date: 
March  1,2007. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
to  Impose:  New  terminal  development 
and  equipment  acquisition. 

Decision  Date:  February  14, 1995. 

For  Further  Information  Contact:  Don 
O'Brien,  Denver  Airports  District  Office, 
(303) 286-5549. 

Public  Agency:  Little  Rock  Regional 
Airport,  Little  Rock,  Arkansas. 

Application  Number:  95-01-1-00- 
LIT. 

Application  Type:  Impose  PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$32,765,055. 

Charge  Effective  Date:  May  1,  1995. 

Estimatea  Charge  Expiration  Date: 
June  1,  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Little  Rock 
Regional  Airport's  appUcation,  the  FAA 
has  determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  Little 
Rock  Regional  Airport-Adams  Field's 
total  annual  enplanements. 

Brief  Description  of  Project  Approved 
for  Collection:  Extend  runway  4L/22R. 

Brief  Description  of  Project  Approved, 
in  Part,  for  Collection:  Prepare  site  for 


approach  lighting  system  with 
sequenced  flashers  (ALSF-II)  and  for 
Category  III  instnmient  landing  system 
(ILS)  on  runway  22R. 

Determination:  The  project  meets  the 
nominal  requirements  for  AIP  eligibility 
as  an  incidental  cost  related  to  the 
extension  of  nmway  4L/22R;  however, 
those  costs  specifically  associated  with 
the  upgraded  preparation  for  the  ALSF- 
II  and  CAT  III  ILS  are  not  eligible  in 
accordance  with  paragraph  513  of  the 
AIP  Handbook. 

Decision  Date:  February  23, 1995. 

For  Further  Information  Contact:  Ben 
Guttery.  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  Milwaukee  County 
Airport  Division,  Milwaukee, 
Wisconsin. 

Application  Number:  95-01-C-OO- 
MKE. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve7;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$28,785,277. 

Charge  Effective  Date:  May  1, 1995. 

Estimated  Charge  Expiration  Date: 
April  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commerdal 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Milwaukee 
County  Airport  Division's  application, 
the  FAA  has  determined  that  the 
proposed  class  accoimts  for  less  than  1 
percent  of  General  Mitchell 
International  Airport's  (MKE)  total 
annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  MKE: 
Acquire  scattered  homes  within  nuiway 

protection  zone  and  70  LDN, 
Noise  monitoring/flight  track  system. 
Cargo  apron  expansion — phase  I, 
Replacement  equipment. 
Acquire  undeveloped  land  zoned  for 

residential  use. 
Terminal  apron  rehabilitation. 
Surface  movement  guidance  control 

system  (design), 
Perimeter  fencing  replacement, 
Rehabihtate  west  fixed  base  operator 

apron. 


Brief  Description  of  Project  Approved 
to  Impose  a  PFC  at  MKE  and  use  PFC 
Revenue  at  Lawrence  f.  Timmerman 
Airport:  Install  pavement  sensors. 

Brief  Description  of  Projects  Approved 
for  Collection  Only  at  MKE: 

Storm  water  and  deicing  system — 
design  and  construction — phase  III, 

Sales  assistance  in  runway  C-1  area. 

Realign  runway  7L-25R. 
Decision  Date:  February  24. 1995. 
For  Further  Information  Contact: 

Franklin  Benson.  Minneapolis  Airports 

District  Office.  (612)  725-4221. 

Public  Agency:  City  of  Philadelphia. 
Department  of  Commerce,  Division  of 
Aviation  (DO A),  Philadelphia, 
Pennsylvania. 

Application  Number:  95-03-C-00- 
PHL. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  PFC  Revenue: 
$65,500,000. 

Charge  Effective  Date:  July  1. 1995. 

Estimated  Charge  Expiration  Date: 
September  1. 1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  DOA's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  Philadelphia 
International  Airport's  total  annual 
enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Terminals  B,  C,  D,  and  E  general 

renovations. 
Terminals  A  and  E  expansion  and 

upgrade. 

Brief  Description  of  Projects  Approved 
for  Use: 

Airfield  expansion — land  acquisition. 
Terminals  B  and  C  improvements. 
Terminals  D  and  E  improvements. 

Decision  Date:  February  27, 1995. 

For  Further  Information  Contact:  L.W. 
Walsh,  Harrisburg  Airports  District 
Office,  (717)  975-3413. 


Amendment  to  PFC  Approvals 

Amendment  No:  City,  State 

Amendment 
approved  date 

Amended  ap- 
proved net 
PFC  revenue 

Original  ap- 
proved net 
PFC  revenue 

Original  esti- 
mated charge 
exp.  date 

Amended  esti- 
mated charge 
exp.  date 

93-01-C-01-EAT,  East  Wenatchee,  WA  

02/15/95 

$622,488 

$280,500 

10/01/95 

10/01/00 

Issued  in  Washington,  DC  on  March  7, 
1995. 

KendaU  L.  Bail, 

Passenger  Facility  Charge  Branch. 
[FR  Doc.  95-6275  Filed  3-13-95;  8:45  am] 
BILUNG  CODE  4910-ia-M 


Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  January 
1995.  there  were  seven  applications  and 
two  amendments  approved. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Application  Approved 

Public  Agency:  Rock  Springs- 
Sweetwater  County  Airport  Board,  Rock 
Springs,  Wyoming. 

Application  Number:  95-01-C-OO- 
RKS. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$332,500. 

Charge  Effective  Date:  April  1, 1995. 

Estimated  Charge  Expiration  Date: 
May  1,  2002. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  (1)  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31  and 
(2)  foreign  air  carriers. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Rock 
Springs-Sweetwater  County  Airport 
Board's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Rock 
Springs-Sweetwater  Coimty  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Replace  terminal 
building  roof  and  acquire  lift  device. 

Decision  Date:  January  3,  1995. 

FOR  FURTHER  INFORMA  TION 
CONTACT:  Don  O'Brien,  Denver 
Airports  District  Office,  (303)  286-5549. 

Public  Agency:  City  of  Killeen,  Texas. 

Application  Number:  95-02-C-OO- 
ILE. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$321,200. 

Charge  Effective  Date:  April  1, 1995. 


Estimated  Charge  Expiration  Date: 
May  1,  1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  charter 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  City  of 
Killeen 's  application,  the  FAA  has 
determined  the  proposed  class  accounts 
for  less  than  1  percent  of  Killeen 
Municipal  Airport's  total  annual 
enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Airport  drainage. 
Security  fencing  (safety  fencing). 
Runway  extension  study. 
Terminal  building  master  plan. 
Signage  and  graphics. 
Fog  seal  and  paint  runway  (slurry  seal). 
Reconstruct  air  carrier  concrete  ramp, 
Reconstruct  taxiway  A  and  associated 

ramp. 
Fog  seal  taxiway  B  (slurry  seal). 
Canopy  and  landscaping. 
Distance  remaining  signs, 
Taxiway  G  repair. 
Upgrade  lighting,  fog  seal  and  paint 

terminal  ramp  (slurry  seal). 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Access  road  to 
fuel  area. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project  is 
not  Airport  Improvement  Program  (AIP) 
eligible  in  accordance  with  Appendix  3. 
FAA  Order  5100.38A.  which 
specifically  excludes  fuel  farms  from 
AIP  eUgibility. 

Construct  parking  lot. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project  is 
not  AIP  eligible  in  accordance  with  49 
U.S.C.  47110.  as  amended  by  Public 
Law  No.  103-305  (August  23. 1994).  and 
section  158.15(b)(6).  which  specifically 
exclude  employee  automobile  parking 
facilities  from  eligibiUty. 

Decision  Date;  January  6,  1995. 

FOR  FURTHER  INFORMATION 
CONTACT:  Ben  Guttery.  Southwest 
Region  Airports  Division,  (817)  222- 
5614. 

Public  Agency:  Spokane  Airport 
Board,  Spokane,  Washington. 

Application  Number:  95-02-C-OO- 
GEG. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$8,200,000. 

Charge  Effective  Date:  April  1, 1998. 

Estimated  Charge  Expiration  Date: 
May  1,  2000. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  J'FC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 


SIA  access  road  improvements. 
Aircraft  deicing  facility. 

Decision  Date:  January  20, 1995. 

FOR  FURTHER  INFORMATION 
CONTACT:  Paul  Johnson.  Seattle 
Airports  District  Office,  (206)  227-2650. 

Public  Agency:  Lehigh-Northampton 
Airport  Authority,  Allentovm, 
Pennsylvania. 

Application  Number:  94-03-U-OO- 
ABE. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$4,350,000. 

Charge  Effective  Date:  November  1 , 
1992. 

Estimated  Charge  Expiration  Date: 
July  1,  1996. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  The  Lehigh-Northampton 
Airport  Authority  has  previously  been 
approved  to  exclude  air  taxi/commercial 
operators  filing  FAA  Form  1800-31  in 
the  FAA's  August  28, 1992,  Record  of 
Decision. 

Determination:  No  change  from 
previously  approved  application. 

Brief  Description  of  Project  Approved 
for  Use:  Design  and  construct  satelUte 
terminal  expansion. 

Decision  Date:  January  20, 1995. 

For  Further  Information  Contact:  L.W. 
Walsh,  Harrisburg  Airports  District 
Office.  (717)782^548. 

Public  Agency.  Jackson  Hole  Airport 
Board  (Board).  Jackson,  Wyoming. 

Application  Number:  94-02-C-OO- 
JAC. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Level:  $3.00 

Total  Approved  PFC  Revenue: 
$1,000,000. 

Charge  Effective  Date:  April  1, 1995 

Estimated  Charge  Expiration  Date: 
December  1,  1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Safety  equipment. 

Terminal  baggage  improvements. 

Brief  Description  of  Project 
Disapproved:  Terminal  building 
expansion. 

Determination:  Disapproved.  This 
project  was  originally  included  in  the 
Board's  first  PFC  appUcation.  However, 
on  September  26.  1994,  the  Board 
amended  their  first  application  and 
deleted  this  project.  The  Board  justified 
deleting  this  project  in  the  amendment, 
stating  that  it  could  not  begin 
implementation  within  the  regulatory 
timeframe  due  to  the  need  to  complete 
a  master  plan  update  and  address  local 
community  concerns.  Given  the  nature 
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of  the  community  concerns  cited  by  the 
Board  in  its  amendment,  the  FAA  has 
no  assurance  that  the  project  will  be 
implemented  until  the  commimity 
involvement  and  all  other  concerns 
associated  with  the  ongoing  master  plan 
update  are  addressed.  Therefore,  the 
FAA  is  disapproving  this  project  at  this 
time. 

Brief  Description  of  Project 
Withdrawn:  Runway  safety  project. 

Determinatiqn:  This  project  was 
withdrawn  by  ftie  Jackson  Hole  Airport 
Board  by  letter  dated  October  25. 1994. 

Decision  Date:  January  25, 1995. 

For  Further  Information  Contact: 
Philip  Braden,  IDenver  Airports  District 
Office.  (303)  286-5530. 

Public  Agency.  Charlottesville- 
Albermarle  Airport  Authority. 
Charlottesville,  Virginia. 

Application  Number.  94-05-1-00- 
CHO. 

Application  Type:  Impose  PFC 
revenue. 

PFC  Leva/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$1,524,300. 

Charge  Effective  Date:  April  1. 1995. 


Estimated  Charge  Expiration  Date: 
April  1. 1999. 

Classes  of  Air  Carriers  Not  Required 
To  Collect  PFC's:  (1)  Air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31  and  (2)  foreign  air  carriers. 

Determination:  Approved.  Based  on 
information  submitted  in  the 
Charlottesville- Albermarle  Airport 
Authority's  appUcation,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
Charlottesville- Albermarle  Airport's 
total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  Only. 
Acquire  snow  blower  and  broom, 
Snow  loader/plow. 
Overlay  rujiway  3-21. 
Runway  deicing  vehicle. 
Aircraft  rescue  and  firefighting  vehicle. 
Extend  runway  3,  safety  area. 

Decision  Date:  January  26, 1995. 

For  Further  Information  Contact. 
Robert  Mendez,  Washington  Airports 
District  Office,  (703)  285-2570. 

Public  Agency.  Sarasota  Manatee 
Airport  Authority,  Sarasota,  Florida. 

Application  Number.  95-02-U-OO- 
SRQ. 

Amendments  To  PFC  Approvals 


Application  Type:  Use  PFC  revenue. 

PFC  Leve7:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$38,715,000. 

Charge  Effective  Date:  September  1, 
1992. 

Estimated  Charge  Expiration  Date: 
September  1.  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  The  Sarasota  Manatee 
Airport  Authority  has  previously  been 
approved  to  exclude  air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  No  change  from 
previously  approved  application. 

Brief  Description  of  Projects  Approved 
for  Use: 

Federal  Aviation  Regulations  Part  150 

program  funding. 
Environmental  assessment. 
Runway  protection  zone  land 

acquisition. 
RehabiUtate  taxiway  "A", 
Rehabihtate  taxiway  "F"  (formerly 

taxiway  "I"). 

Decision  Date:  January  31, 1995. 

For  Further  Information  Contact:  Pegy 
Jones,  Orlando  Airports  District  Office, 
(407) 648-6582. 


Amendment  No.:  City,  state 


92-01 -O01-TWF,  Twin  Falls,  ID 
93-02-^1-01-TUL,  Tulsa,  OK  


Amendment 
approved  date 


01/09/95 
12/06/94 


Amended  ap- 
proved net 
PFC  revenue 


$310,500 
$14,818,000 


Original  ap- 
proved net 
PFC  revenue 


3270,000 
$8,450,000 


Estimated 

charoe  exp. 

date 


05/01/98 
08/01/94 


Amended  esti- 
mated charge 
exp.  date 


05/01/98 
03/01/96 


Issued  in  Washington,  D.C.  on  March  7, 
1995. 

KmdaU  L.  BaU. 

Passenger  Facility  Charge  Branch. 
[FR  Doc.  95-6276  Filed  3-13-95;  8:45  am) 
MLUNO  C006  4t10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  City 
of  Charlottesville  and  Alt)emarle 
County,  VA 

agency:  Federal  Highway 
Administration.  DOT. 

ACTION:  Cancellation  of  the  Notice  of 
Intent. 

SUMMARY:  This  notice  rescinds  the 
previous  Notice  of  Intent  issued  on 
October  3. 1984,  to  prepare  an 
environmental  impact  statement  for  a 
proposal  to  provide  a  four-lane  divided 
facility  from  the  intersection  of  existing 
Mclntire  Road  and  Preston  Avenue  to  an 
intersection  with  Rio  Road.  The 
proposed  highway  project  involved  in 
part  the  upgrading  of  an  existing  two- 


lane  facility  to  a  four-lane  divided 
roadway.  The  remaining  part  of  the 
proposed  highway  project  called  for  a 
fovu-lane  facility  on  new  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Turner.  Transportation 
Planner.  Federal  Highway 
Administration.  1504  Santa  Rosa  Road. 
Suite  205.  Richmond.  Virginia  23229. 
Telephone  (804)  281-5111. 
SUPPLEMENTARY  INFORMATION:  When  the 
Notice  of  Intent  was  published,  there 
was  reason  to  believe  that  one  or  more 
of  the  alternatives  might  significantly 
affect  the  environment.  However,  after 
conducting  exhaustive  environmental 
studies  of  all  the  alternatives  under 
consideration,  dociunenting  this 
information  in  a  draft  Environmental 
Impact  Statement,  circulating  the  draft 
EIS  for  comment,  and  holding  the 
location  public  hearing,  a  reduced 
alternative  without  any  significant 
environmental  impacts  was  selected  to 
meet  the  proposed  project's  purpose  and 
need. 

Therefore,  in  accordance  with  Federal 
regulations,  the  selected  alternative  is 


considered  a  Class  III  Action,  and  the 
assessment  of  the  environmental 
impacts  will  be  finahzed  and 
documented  with  an  Environmental 
Assessment. 
J.  Bruce  Turner, 

Transportation  Planner,  Richmond,  Virginia. 
[FR  Doc.  95-6182  Filed  3-13-95;  8:45  am] 
BiLUNQ  CODE  4910-22-M 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 


Block  Signal  Application  (BS-AP) — No. 
3340 

Applicants:  Consolidated  Rail 
Corporation.  Mr.  J.  F.  Noffsinger,  Chief 
Engineer— C&S.  2001  Market  Street. 
P.O.  Box  41410.  Philadelphia. 
Pennsylvania  19101-1410;  Norfolk 
Southern  Railway  Company.  Mr.  J.  W. 
Smith.  Chief  Engineer— C&S. 
Communication  and  Signal  Department, 
99  Spring  Street.  S.W.,  Atlanta,  Georgia 
30303. 

The  Consolidated  Rail  Corporation 
(Conrail)  and  Norfolk  Southern  Railway 
Company  jointly  seek  approval  of  the 
proposed  discontinuance  and  removal 
of  "Hager"  Interlocking,  milepost  74.8, 
at  Hagerstown,  Maryland,  Conrail's 
Harrisburg  Division.  The  proposed 
changes  consist  of  the  discontinuance 
and  removal  of  the  power-operated 
derail  and  two  interlocking  signals, 
associated  vdth  track  reconfiguration 
and  installation  of  a  traffic  control 
system  on  the  No.  1  Running  Track 
between  milepost  74.8  and  "Town" 
Interlocking,  milepost  73.7. 

The  reasons  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation  while 
upgrading  the  signal  system  and 
improving  train  operations  in  the  area. 

BS-AP— No.  3341 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210-9136. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  automatic 
block  signal  system  on  the  single  main 
track,  between  Singleton,  milepost  130.0 
and  lola,  milepost  147.0,  Texas,  and 
between  Corsicana,  milepost  242.0  and 
Bardwell,  milepost  259.0,  Texas,  on  the 
Southern  Corridor,  Ft.  Worth  Division, 
Houston  Subdivision;  consisting  of  the 
removal  of  16  automatic  signals, 
removal  of  3  absolute  signals,  and 
installation  of  19  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  signals  associated 
with  the  installation  of  coded  track 
circuits. 

BS-AP— No.  3342 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210-9136. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  automatic 
block  signal  system,  on  the  main  track, 
between  Auburn,  milepost  21.3  and 


Puyallup,  milepost  30.6,  Washington, 
on  the  Northern  Corridor,  Pacific 
Division,  Seattle  Subdivision;  consisting 
of  the  discontinuance  and  removal  of  11 
electric  locks  from  1 1  hand-operated 
switches. 

The  reasons  given  for  the  proposed 
changes  is  that  the  ABS  territory  does 
not  require  the  application  of  electric 
locks  at  these  locations,  also  these  locks 
were  installed  at  a  time  when  foreign 
railroads  used  these  locks  for  entering 
the  main  line  and  this  condition  no 
longer  exists. 

BS-AP— No.  3343 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210-9136. 

The  Biulington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
at  Tupelo,  Mississippi,  between 
milepost  584.5  and  milepost  588.0,  on 
the  Southern  Corridor,  Memphis 
Division,  Birmingham  Subdivision; 
consisting  of  the  removal  of  controlled 
signals  138L,  138RA,  and  138RB. 
removal  of  automatic  signals  5859  and 
5846.  and  installation  of  two 
intermediate  automatic  signals  back  to 
back  near  milepost  585.7. 

The  reason  given  for  the  proposed 
changes  is  the  upgrading  of  the  crossing 
signals  to  motion  detecting  control  and 
the  existing  crossing  control  cutouts  are 
no  longer  required. 

BS-AP— No.  3344 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.  F.  Noffsinger,  Chief 
Engineer— C&S,  2001  Market  Street, 
P.O.  Box  41410,  Philadelphia. 
Pennsylvania  19101-1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
modification  and  reduction  of  the 
eastward  limits  of  "MO"  Interlocking, 
milepost  250.5,  at  Cresson. 
Pennsylvania.  Pittsburgh  Line. 
Harrisburg  Division;  consisting  of  the 
conversion  of  "Old  No.  1"  power- 
operated  switch  on  the  "0"  track  to 
hand  operation,  and  the  discontinuance 
and  removal  of  interlocking  signals 
12W,  12E  and  6L. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-No.  3345 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.  G.  Orr,  Chief 
Engineer — Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville,  Florida 
32202. 


CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  system,  on  the 
two  main  tracks,  between  Leewood. 
milepost  F372.38  and  Aulon.  milepost 
F374.50.  Tennessee,  Nashville  Division. 
Memphis  Subdivision;  consisting  of  the 
discontinuance  and  removal  of 
automatic  signals  372.9  and  374.4. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 

BS-AP— No.  3346 

Applicant:  Soo  Line  Railroad 
Company.  Mr.  J.  C.  Thomas,  Manager 
S&C  Maintenance,  105  South  5th  Street, 
Box  530,  Minneapolis,  Minnesota 
55440. 

The  Soo  Line  Raihoad  Company  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
Cpnley  frog  locks  on  the  movable  bridge 
at  LaCrosse,  Wisconsin,  Heartland 
Division,  Tomah  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
associated  with  maintaining  the  frog 
locks,  which  are  not  required  to  be  in 
compUance  with  applicable  rule  Part 
236.312. 

BS-AP— No.  3347 

Applicant:  Soo  Line  Railroad 
Company.  Mr.  J.  C.  Thomas,  Manager 
S&C  Maintenance,  105  South  5th  Street. 
Box  530.  Minneapolis.  Minnesota 
55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
Conley  frog  locks  on  the  movable  bridge 
at  Hastings,  Miimesota,  Heartland 
Division,  River  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
associated  with  maintaining  the  frog 
locks,  which  are  not  required  to  be  in 
compliance  with  applicable  rule  Part 
236.312. 

BS-AP— No.  3348 

Applicant:  Soo  Line  Raihoad 
Company.  Mr.  J.  C.  Thomas,  Manager 
S&C  Maintenance,  105  South  5th  Street. 
Box  530.  MinneapoUs.  Minnesota 
55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
Conley  frog  locks  on  the  movable  bridge 
at  Sabula.  Iowa,  Gateway  Division, 
Davenport  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
associated  with  maintaining  the  frog 
locks,  which  are  not  required  to  be  in 
compliance  with  appUcable  rule  Part 
236.312. 
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BS-AP— No.  3349 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.  F.  Noffsinger,  Chief 
Engineer— C&S,  2001  Market  Street, 
P.O.  Box  41410.  Philadelphia, 
Pennsylvania  19101-1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  two  main  tracks, 
between  Scioto  Interlocking,  milepost 
132.1  and  Bannon  Interlocking, 
milepost  137.6,  near  Columbus,  Ohio, 
Western  Branch.  Indianapolis  Division; 
consisting  of  the  discontinuance  and 
removal  of  automatic  signals  1321, 
1332, 1351, 1352, 1361, and  1362,  and 
the  relocation  of  automatic  signals  1341 
and  1342,  350  feet  north  of  milepost 
135. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation  and 
improve  braking  distance. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
ERA,  400  Seventh  Street.  S.W.. 
Washington,  DC.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  March  8, 
1995. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

[FR  Doc.  95-6223  Filed  3-13-95;  8:45  am] 
BILUNO  CO06  491(MW-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EA92-041;  Notice  4] 

General  Motors  Pickup  Truck  Defect 
Investigation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION;  Notice  of  closing  of 
investigation. 


SUMMARY:  The  purpose  of  this  Notice  is 
to  announce  that  Engineering  Analysis 
(EA)  92-041  has  been  closed  in 
accordance  with  the  settlement 
agreement  between  the  United  States 
E)epartment  of  Transportation  and 
General  Motors  Corporation,  dated 
March  7. 1995  (Attachment  A). 
Secretary  of  Transportation  Federico 
Pena  announced  the  parties'  initial 
agreement  to  settle  the  matter  and 
explained  the  basis  for  this 
Departmental  decision  in  a  statement 
issued  December  2,  1994,  which  is 
available  as  an  attachment  to  the  March 
9,  1995  memorandiun  to  the  public  file 
for  EA92-041  announcing  the  closing  of 
that  investigation.  For  procedural 
reasons,  the  October  17,  1994  initial 
decision  that  the  C/K  pickup  trucks 
subject  to  EA92-041  contain  a  defect 
related  to  motor  vehicle  safety  is 
vacated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Berlin,  Director,  Office  of  Public 
and  Consumer  Affairs,  NHTSA.  400 
Seventh  Street,  SW..  Washington,  DC 
20590;  (202)  366-9550. 

Authority:  49  U.S.C.  30118;  delegations  of 
authority  at  49  CFR  1.50(a)  and  501.8(g). 

Issued  on:  March  9,  1995. 
Wiiliam  A.  Boehly, 
Associate  Administrator  for  Safety 
Assurance. 

Attachment  A — Settlement  Agreement 
Between  the  United  States  Department 
of  Transportation  and  General  Motors 
Corporation 

March  7,  1995. 

Settlement  Agreement 

Whereas,  the  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
an  agency  of  the  United  States 
Department  of  Transportation  (DOT), 
conducted  an  investigation  (EA92-041) 
into  an  alleged  defect  related  to  motor 
vehicle  safety  of  model  year  1970-1991 
full-sized  General  Motors  Corporation 
(GM)  pickup  trucks  and  cab-chassis 
equipped  with  fuel  tanks  mounted 
outboard  of  the  frame  rails  (C/K  pickup 
trucks);  and 

Whereas,  on  October  17, 1994, 
Secretary  of  Transportation  Federico 
Pena  announced  his  initial  decision  that 
the  C/K  pickup  trucks  contain  a  defect 
related  to  motor  vehicle  safety;  and 

Whereas,  no  final  decision  had  been 
made  by  the  Secretary  of  Transportation 
as  to  whether  the  C/K  pickup  trucks 
contain  a  defect  related  to  motor  vehicle 
safety;  and 

Whereas,  DOT  and  GM  each 
determined  that  the  settlement  of  the 
above-referenced  investigation,  as 
memorialized  in  a  letter  agreement 


dated  December  2, 1994,  is  in  the  pubUc 
interest  and  best  furthers  their  mutual 
interest  in  motor  vehicle  safety:  and 

Whereas,  DOT  and  GM  agree  that  this 
settlement  will  avoid  time-consuming, 
costly  litigation  of  a  complex  matter  that 
raises  difficult  factual  and  legal  issues; 
and  instead  offers  an  opportimity  for 
meaningful  cooperation  between 
government  and  industry  to 
significantly  enhance  the  safety  of  the 
driving  public; 

Now  therefore,  the  Department  of 
Transportation  and  General  Motors 
Corporation  hereby  agree  to  the 
following  settlement  of  this  matter: 

I.  Terms  and  Conditions 

A.  Enhance  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  301 

1.  GM  and  DOT  will  support 
enhancement  of  the  current  standard 
regarding  fuel  system  integrity,  FMVSS 
301 ,  through  a  public  rulemaking 
process. 

a.  GM  will  support  the  development 
by  DOT,  on  an  expedited  basis,  of  a 
revised  standard  that  best  simulates  the 
real-world  crash  conditions  that  result 
in  post-crash  fires. 

b.  GM  agrees  that  the  current  FMVSS 
301  standard  should  be  enhanced  to 
meet  today's  high  pressure  fuel  system 
designs  and  in  today's  traffic 
environment  to  provide  higher  levels  of 
occupant  protection  from  post-crash 
fires. 

c.  It  is  envisioned  that  the  revised 
standard  would  employ  a  more 
representative  impacting  device  than 
the  current  standard,  would  involve 
higher  test  speeds  (approximately  40 
m.p.h.)  than  the  current  standard,  and 
would  include  separate  tests  of  the 
integrity  of  fuel  system  components  in 
addition  to  full  vehicle  tests  at  different 
impact  locations. 

2.  GM  agrees  that  its  support  will  take 
the  following  form: 

a.  GM  will,  to  the  extent  legally 
permissible,  take  an  active  part  in  the 
rulemaking  process. 

b.  GM  will  undertake  and/or  finance 
research,  including  research  described 
in  the  other  provisions  of  this 
agreement,  which  will  further  the 
development  of  an  enhanced  standard. 

c.  GM  will  submit  to  NHTSA's 
ruleinaking  docket  all  research 
undertaken  or  financed  in  accordance 
with  the  other  provisions  of  this 
agreement  that  support  the  development 
of  an  enhanced  standard. 

3.  GM  and  DOT  will  work  together  to 
improve  other  Federal  motor  vehicle 
safety  standards. 

4.  None  of  the  provisions  in  this 
section  A.  shall  operate  to  give  GM 


rights  it  does  not  otherwise  have  under 
the  Administrative  Procedure  Act  or 
under  any  other  provision  of  law,  nor 
deny  or  abridge  such  rights  to  any  other 
person. 

B.  Fire  Safety  Research 

1.  GM  will  finance  motor  vehicle  fire 
safety  research,  or  otherwise  contract  to 
conduct  such  research.  GM  agrees  to 
expend  at  least  $5,000,000  within  the 
two-year  period  following  the  effective 
date  of  this  agreement  for  this  activity. 
GM  will  expend  at  least  an  additional 
$5,000,000  during  the  subsequent  three 
years  for  this  activity  unless  both 
NHTSA  and  GM  agree  that  this  activity 
should  no  longer  be  funded.  Research  to 
be  conducted  shall  include,  among 
other  possible  projects:  (i)  Detailed 
accident  analysis  and  development  of 
new  vehicle  crash  and  component  level 
testing  procedures;  (ii)  testing  of 
materials  that  would  reduce  the  risk  of 
fire;  and  (iii)  development  of  techniques 
for  preventing,  containing  and 
extinguishing  vehicle  fires.  The  research 
projects  shall  be  undertaken  in 
accordance  wdth  paragraph  B.2.,  below. 

2.  Within  30  days  of  the  effective  date 
of  this  agreement,  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  with  a 
proposal  identifying  the  facilities  to  be 
used  and  the  research  projects  to  be 
undertaken  dining  the  initial  two-year 
period  of  activity.  The  NHTSA 
representatives  will  promptly  review 
GM's  proposal  and  provide 
recommendations  and  comments  on  it. 
The  NHTSA  and  GM  representatives 
will  continue  to  meet  and  confer  as  is 
necessary  to  reach  agreement  on  the 
research  projects.  Thereafter,  the 
NHTSA  and  GM  representatives  will 
meet  periodically  to  review  the  status 
and  progress  of  the  projects  and  to 
consider  any  proposed  modifications  to 
those  projects. 

3.  Six  months  prior  to  the  end  of  the 
initial  two-year  period  of  activity,  GM 
will  submit  to  NHTSA  a  description  of 
the  projects  proposed  to  be  funded 
during  the  subsequent  three-year  period. 
The  parties  shall  then  follow  the 
procedures  set  forth  in  paragraph  B.  2, 
above,  in  reaching  agreement  as  to  the 
projects  for  the  subsequent  period  and 
in  monitoring  such  projects. 

4.  GM  will  provide  NHTSA  with  such 
reports  as  may  reasonably  be  required 
by  NHTSA  to  inform  NHTSA  of  the 
status,  progress,  and  results  of  fire  safety 
research  projects  conducted  imder  this 
agreement. 

5.  All  research  undertaken  pursuant 
to  this  provision  shall  be  submitted  to 
NHTSA  and  shall  be  made  publicly 
available.  Neither  GM  nor  any  of  its 


contractors  or  grantees  shall  be  entitled 
to  receive  or  retain  any  proprietary 
interest  in  such  research. 

6.  DOT  will  provide,  in  its  discretion 
and  consistent  with  applicable  law, 
available  resources  to  support  this 
project.  Such  resources  may  include, 
but  are  not  limited  to,  project  reviews, 
research  on  post-crash  fire  prevention, 
research  related  to  the  FMVSS  No.  301 
rulemaking,  public  information,  and 
other  similar  activities. 

C.  Public  Education 

1.  GM  agrees  to  expend  at  least 
$11,855,000  within  the  five-year  period 
following  the  effective  date  of  this 
agreement  in  the  areas  of  public 
education,  as  generally  described 
herein.  GM  will  expend  approximately 
one-fifth  of  this  amount  each  year  over 
the  five-year  period.  GM,  with  NHTSA's 
concurrence,  may  alter  the  rate  of 
spending  if  doing  so  would  further  the 
goals  of  this  section. 

2.  Funds  shall  be  spent  in  the 
following  areas:  (i)  Support  for 
enactment,  upgrading  and/or  retention 
of  state  legislation  for  the  enhancement 
of  driver  and  vehicle  safety  including, 
for  example,  administrative  license 
revocation  laws  and  blood  alcohol 
content  laws  (e.g.,  .08  BAG  laws,  zero 
tolerance  laws  for  youth),  and  for  the 
primary  enforcement  of  seat  belt  laws; 
(ii)  public  information  and  education 
materials  (including  public  service 
announcements)  on  driver  and  vehicle 
safety  (e.g.,  anti-drinking  and  driving 
messages,  encouragement  of  seat  belt 
usage),  particularly  in  support  of 
legislative  and/or  enforcement 
campaigns  and/or  to  publicize  new  or 
existing  laws,  and  development  and 
distribution  of  special  safety  awareness 
materials  for  targeted  hard-to-reach 
populations;  and  (iii)  support  of  the 
Network  of  Employers  for  Traffic  Safety 
(NETS)  program  and  the  Techniques  for 
Effective  Alcohol  Management  (TEAM) 
program. 

3.  All  public  information  and 
education  materials  prepared  by,  or 
under  contract  to,  GM  shall  be 
submitted  to  NHTSA  for  its  comments 
and  recommendations  prior  to  their 
issuance.  GM  will  provide  NHTSA  with 
a  copy  of  all  such  finalized  materials. 

4.  Within  30  days  of  the  effective  date 
of  this  agreement,  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  with  a 
proposal  for  the  projects  and  activities 
to  be  undertaken  by  GM  during  the  first 
year  for  purposes  of  satisfying  the 
requirements  of  this  section.  The 
NHTSA  representatives  will  promptly 
review  GM's  proposal  and  provide 
recommendations  and  comments  on  it. 


The  NHTSA  and  GM  representatives 
will  continue  to  meet  and  confer  as  is 
necessary  to  reach  agreement  on  the 
projects  or  activities  to  be  undertaken  or 
financed.  Thereafter,  the  NHTSA  and 
GM  representatives  will  meet 
periodically  to  review  the  status  and 
progress  of  such  projects  or  activities 
and  to  consider  any  proposed 
modifications  to  them. 

5.  Sixty  days  prior  to  the  end  of  the 
first  year  period  of  activity,  and 
thereafter  on  an  annual  basis  or  on  such 
other  basis  as  GM  and  NHTSA  mutually 
shall  determine,  GM  shall  submit  to 
NHTSA  a  description  of  the  projects  and 
activities  to  be  imdertaken  during  the 
following  year  or  other  agreed-upon 
time  period.  The  parties  shall  then 
follow  the  procedures  set  forth  in 
paragraph  C.4  above  in  reaching 
agreement  as  to  the  projects  and 
activities  for  the  subsequent  period  and 
in  monitoring  such  projects  and 
activities. 

6.  GM  will  provide  NHTSA  with  such 
reports  as  may  reasonably  be  required 
by  NHTSA  to  inform  NHTSA  of  the 
status,  progress,  and  results  of  the 
projects  or  activities  conducted 
pursuant  to  this  section. 

7.  GM's  commitment  to  expend  these 
funds  is  dependent  upon  DOT's  direct 
or  indirect  support,  through 
expenditures,  grants  to  states  and/or 
other  third  parties,  or  otherwise,  for 
public  education  programs  and 
activities  at  approximately  equivalent 
levels.  If  DOT  does  not  provide  such 
support,  GM  and  DOT  will  use  their 
best  efforts  to  discuss,  in  good  faith, 
whether  and  how  to  redirect  GM's 
commitment  of  expenditiu^s  to  other 
alternative  programs  furthering  motor 
vehicle  safety  to  which  DOT  is 
committing  funds  at  equivalent  levels. 

D.  Crash  Test  Dummy  Research  and 
Development 

1.  GM  agrees  to  expend  at  least 
$6,500,000  within  the  five-year  period 
following  the  effective  date  of  this 
agreement  in  the  area  of  research  into 
and  development  of  crash  test  dummies. 
GM  will  expend  approximately  one-fifth 
of  this  amount  each  year  of  the  five-year 
period.  GM,  with  NHTSA's 
concurrence,  may  alter  the  rate  of 
spending  if  doing  so  would  further  the 
goals  of  this  section. 

2.  Within  30  days  of  the  effective  date 
of  this  agreement,  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  with  a 
proposal  describing  the  projects  and 
activities  to  be  undertaken  by  GM 
during  the  first  year  for  purposes  of 
satisfying  the  requirements  of  this 
section.  The  NH'TSA  representatives 
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will  promptly  review  GM's  proposal 
and  provide  recommendations  and 
comments  on  it.  The  NHTSA  and  GM 
representatives  will  continue  to  meet 
and  confer  as  is  necessary  to  reach 
agreement  on  the  projects  or  activities  to 
be  undertaken.  Thereafter,  the  NHTSA 
and  GM  representatives  will  meet 
periodically  to  review  the  status  and 
progress  of  the  projects  or  activities  and 
to  consider  any  proposed  modifications 
to  those  projects. 

3.  Sixty  days  prior  to  the  end  of  the 
first  year  period  of  activity,  and 
thereafter  on  an  annual  basis  or  on  such 
other  basis  as  GM  and  NHTSA  mutually 
shall  determine,  GM  shall  submit  to 
NHTSA  a  description  of  the  projects  and 
activities  to  be  undertaken  during  the 
following  year  or  other  agreed-upon 
time  period.  The  parties  shall  then 
follow  the  procedures  set  forth  in 
paragraph  D.2  above  in  reaching 
agreement  as  to  the  projects  and 
activities  for  the  subsequent  period  and 
in  monitoring  such  projects  and 
activities. 

4.  GM  will  provide  NHTSA  with  such 
reports  as  may  reasonably  be  required 
by  NHTSA  to  inform  NHTSA  of  the 
status,  progress,  and  results  of  crash 
dummy  research  and  development 
projects  conducted  pursuant  to  this 
agreement. 

5.  All  research  undertaken  pursuant 
to  this  provision  shall  be  submitted  to 
NHTSA  and  shall  be  made  publicly 
available.  Neither  GM  nor  any  of  its 
contractors  or  grantees  shall  be  entitled 
to  receive  or  retain  any  proprietfiry 
interest  in  such  research. 

6.  GM's  commitment  to  expend  these 
funds  is  dependent  upon  DOT 
supporting  crash  dummy  research  at 
approximately  equivalent  levels.  Such 
support  may  include,  but  is  not  limited 
to  grants  and  contracts,  as  well  as  direct 
and  indirect  expenditures,  for 
biomechanical  testing,  analytical 
modeling,  diunmy  component 
development,  and  accident  data 
analyses.  If  EKDT  does  not  provide  such 
support,  GM  and  DOT  will  use  their 
best  efforts  to  discuss,  in  good  faith, 
whether  and  how  to  redirect  GM's 
commitment  to  other  alternative 
programs  furthering  motor  vehicle 
safety  to  which  DOT  is  committing 
funds  at  equivalent  levels. 

E.  Bum  6"  Trauma  Research 

1.  GM  agrees  to  expend  at  least 
$5,000,000  within  the  five-year  period 
following  the  effective  date  of  this 
agreement  to  further  research  relating  to 
the  causes  and  treatment  of  bums  and 
trauma.  GM  shall  accomplish  this  task 
by  means  of  donations  and/or  grants  to 
one  or  more  institutions  with 


experience  in  bum  and/or  trauma 
research.  Institutions  selected  as 
recipients  of  these  funds  shall  use  the 
funds  for  specific  research  projects 
designed  to  advance  medical  science's 
imderstanding  and  treatment  of  bum  or 
traiuna  injuries,  particularly  those 
arising  out  of  motor  vehicle  accidents. 
GM  will  donate  approximately 
$1,000,000  each  year  over  the  five-year 
period  to  agreed-upon  projects.  GM, 
with  NHTSA 's  concurrence,  may  alter 
the  rate  of  spending  if  doing  so  would 
further  the  goals  of  this  section. 

2.  Within  60  days  of  the  effective  date 
of  this  agreement,  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  with  a 
proposal  identifying  the  institutions  to 
be  selected  and  the  projects  to  be 
undertaken  during  the  first  year  for 
purposes  of  satisfying  the  requirements 
of  this  section.  The  NHTSA 
representatives  will  promptly  review 
GM's  proposal  and  provide 
recommendations  and  comments  on  it. 
The  NHTSA  and  GM  representatives 
will  continue  to  meet  and  confer  as  is 
necessary  to  reach  agreement  on  the 
institutions  to  be  selected  and  the 
projects  to  be  undertaken.  Thereafter, 
the  NHTSA  and  GM  representatives  will 
meet  periodically  to  review  the  status 
and  progress  of  the  projects  and  to 
consider  any  proposed  modifications  to 
those  projects. 

3.  Sixty  days  prior  to  the  end  of  the 
first  year  period  of  activity,  and 
thereafter  on  an  annual  basis  or  on  such 
other  basis  as  GM  and  NHTSA  mutually 
shall  determine,  GM  shall  submit  to 
NHTSA  a  description  of  the  projects  and 
activities  to  be  undertaken  during  the 
following  year  or  other  agreed-upon 
time  period.  The  parties  shall  then 
follow  the  procedures  set  forth  in 
paragraph  E.2  above  in  reaching 
agreement  as  to  the  projects  for  the 
subsequent  period  and  in  monitoring 
such  projects. 

4.  "The  terms  of  any  donation  or  grant 
shall  require  appropriate  recordkeeping 
and  reporting  obligations,  including 
progress  reports,  by  the  recipient 
institutions  sufficient  to  assure  NHTSA 
and  GM  that  the  funds  are  being 
pmdently  spent  for  their  intended 
purposes,  and  that  the  objectives  of  the 
research  program  are  being  realized. 

5.  GM  shall  notify  NHTSA  of  each 
donation  or  grant  made  by  it  and  shall 
provide  NHTSA  with  an  annual 
summary  of  its  donations  under  this 
provision  of  the  agreement. 

6.  All  research  imdertaken  pursuant 
to  this  provision  shall  be  submitted  to 
NHTSA  and  shall  be  made  publicly 
available.  Neither  GM  nor  any  of  its 
grantees  shall  be  entitled  to  receive  or 


retain  any  proprietary  interest  in  such 
research. 

F.  Computer  Modeling 

1.  GM  agrees  to  expend  $2,000,000 
within  the  first  year  following  the 
effective  date  of  this  agreement  in  the 
area  of  computer-based  design  modeling 
of  accident-related  injuries  arising  fi-om 
fire,  traiuna,  and  exposiue  to  toxic 
substances.  GM  agrees  to  expend  an 
additional  $3,000,000  for  these  purposes 
over  the  subsequent  three-year  period. 
The  parties  expect  that  this  activity  will 
assist  in  the  development  of  more 
effective  crash  test  diunmies. 

2.  Within  30  days  of  the  effective  date 
of  this  agreement,  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  v«th  a 
proposal  describing  the  projects  and 
activities  to  be  undertaken  by  GM 
during  the  initial  one-year  period  of 
activity  for  piurposes  of  satisfying  the 
requirements  of  this  section.  The 
NHTSA  representatives  will  promptly 
review  GM's  proposal  and  provide 
recommendations  and  comments  on  it. 
The  NHTSA  and  GM  representatives 
will  continue  to  meet  and  confer  as  is 
necessary  to  reach  agreement  on  the 
projects  or  activities  to  be  undertaken. 
Thereafter,  the  NHTSA  and  GM 
representatives  will  meet  periodically  to 
review  the  status  and  progress  of  the 
projects  or  activities  and  to  consider  any 
proposed  modifications  to  those  projects 
or  activities. 

3.  Three  months  prior  to  the  end  of 
the  initial  one-year  period  of  activity, 
GM  will  submit  to  NHTSA  a  description 
of  the  projects  and  activities  proposed  to 
be  funded  during  the  subsequent  three- 
year  period.  The  parties  shall  then 
follow  the  procediu'es  set  forth  in 
paragraph  F.2,  above,  in  reaching 
agreement  as  to  the  projects  or  activities 
for  the  subsequent  period  and  in 
monitoring  such  projects  or  activities. 

4.  GM  will  provide  NHTSA  with  such 
progress  reports  as  may  reasonably  be 
required  by  NHTSA  to  inform  NHTSA 
of  the  status,  progress,  and  results  of 
such  computer-based  design  modeling 
projects  conducted  under  this 
agreement. 

5.  All  research  undertaken  pursuant 
to  this  provision  shall  be  submitted  to 
NHTSA  and  shall  be  made  publicly 
available.  Neither  GM  nor  any  of  its 
contractors  or  grantees  shall  be  entitled 
to  receive  or  retain  any  proprietary 
interest  in  such  research. 

6.  GM's  commitment  to  expend  the 
$3,000,000  for  the  latter  three-year 
period  is  dependent  on  DOT,  in  good 
faith,  supporting  these  or  similar 
activities  during  the  latter  three-year 
period.  EKDT  support  may  take  the  form 


of.  but  is  not  Umited  to.  grants  and 
contracts,  as  well  as  direct  and  indirect 
expenditures,  for  computer  modeling  for 
side  impact  and  fi-ontal  impact 
dummies.  If  DOT  does  not  provide  such 
support,  GM  and  DOT  will  use  their 
best  efforts  to  discuss,  in  good  faith, 
whether  and  how  to  redirect  GM's 
commitment  to  other  altemative 
programs  furthering  motor  vehicle 
safety  to  which  DOT  is  committing 
funds  at  equivalent  levels. 

G.  Impairment  Research 

1.  GM  agrees  to  expend  at  least 
$5,000,000  within  the  five-year  period 
following  the  effective  date  of  this 
agreement  for  research  into  the  areas  of 
driver  impairment,  including  but  not 
limited  to  (i)  the  effects  of  aging,  (ii)  the 
effects  of  alcohol,  and  (iii)  the  effects  of 
the  use  of  prescription  and  other  lawful 
drugs.  GM  will  expend  approximately 
one-fifth  of  this  amoimt  each  year  of  the 
five-year  period.  GM,  with  NHTSA's 
concurrence,  may  alter  the  rate  of 
spending  if  doing  so  would  further  the 
goals  of  this  section. 

2.  Within  30  days  of  the  effective  date 
of  this  agreement.  GM  and  NHTSA 
representatives  will  meet,  at  which  time 
GM  will  provide  NHTSA  with  a 
proposal  describing  the  projects  and 
activities  to  be  undertaken  by  GM 
during  the  first  year  for  purposes  of 
satisfying  the  requirements  of  this 
section.  The  NHTSA  representatives 
will  promptly  review  GM's  proposal 
and  provide  recommendations  and 
comments  on  it.  The  NHTSA  and  GM 
representatives  will  continue  to  meet 
and  confer  as  is  necessary  to  reach 
agreement  on  the  projects  or  activities  to 
be  undertaken.  Thereafter,  the  NHTSA 
and  GM  representatives  will  meet 
periodically  to  review  the  status  and 
progress  of  the  projects  or  activities  and 
to  consider  any  proposed  modifications 
to  those  projects  or  activities. 

3.  Sixty  days  prior  to  the  end  of  the 
first  year  period  of  activity,  and 
thereafter  on  an  annual  basis  or  on  such 
other  basis  as  GM  and  NHTSA  mutually 
shall  determine,  GM  shall  submit  to 
NHTSA  a  description  of  the  projects  and 
activities  to  be  imdertaken  during  the 
following  year  or  other  agreed-upon 
time  period.  The  parties  shall  then 
follow  the  procedures  set  forth  in 
paragraph  G.2  above  in  reaching 
agreement  as  to  the  projects  or  activities 
for  the  subsequent  period  and  in 
monitoring  such  projects  or  activities. 

4.  GM  will  provide  NHTSA  with  such 
reports  as  may  reasonably  be  required 
by  NHTSA  to  inform  NHTSA  of  the 
status,  progress,  and  results  of  driver 
impairment  research  projects  conducted 
under  this  agreement. 


5.  All  research  undertaken  pursuant 
to  this  provision  shall  be  submitted  to 
NHTSA  and  shall  be  made  pubUcly 
available.  Neither  GM  nor  any  of  its 
contractors  or  grantees  shall  be  entitled 
to  receive  or  retain  any  proprietary 
interest  in  such  research. 

6.  GM's  commitment  to  expend  these 
funds  is  dependent  upon  DCiT 
supporting  driver  impairment  research 
at  approximately  equivalent  levels. 
Such  support  may  include,  but  is  not 
limited  to,  grants  and  contracts,  as  well 
as  direct  and  indirect  expenditures,  for 
research,  and  other  activities  which 
further  the  development  of  facilities, 
tools  or  other  means  to  support  such 
research.  If  DOT  does  not  provide  such 
support,  GM  and  DOT  will  use  their 
best  efforts  to  discuss,  in  good  faith, 
whether  and  how  to  redirect  GM's 
commitment  to  other  altemative 
programs  furthering  motor  vehicle 
safety  to  which  DOT  is  committing 
funds  at  equivalent  levels. 

H.  Child  Safety  Seats 

1.  GM  agrees  to  donate  to  one  or  more 
qualified  organizations  at  least 
$4,000,000  for  the  purchase  and 
distribution  of  child  safety  seats  during 
the  first  year  following  the  effective  date 
of  this  settlement  agreement.  GM  shall 
donate  such  funds  in  the  approximate 
amount  of  $1,000,000  during  each 
quarter  of  that  year.  GM  also  agrees  to 
donate  at  least  $4,000,000  within  the 
subsequent  four  years  to  one  or  more 
qualified  organizations  for  the  purchase 
and  distribution  of  additional  child 
safety  seats. 

2.  DOT  shall  identify,  on  an  ongoing 
basis  so  as  to  facilitate  timely  GM 
donations,  quaUfied  organizations 
which  DOT  in  its  sole  discretion  deems 
appropriate  to  receive  donations  from 
GM  for  the  purchase  and  distribution  of 
child  safety  seats.  GM,  in  its  sole 
discretion,  shall  select  from  the  list  of 
qualified  organizations  provided  by 
DOT,  the  organization(s)  to  which  it  will 
donate  funds,  and  shall  decide  the  exact 
amount  of  funds  that  each  such 
organization  will  receive. 

3.  In  order  to  be  identified  by  DOT  as 
a  qualified  organization,  an  organization 
shall  certify  to  DOT  in  writing  that  it 
shall:  (i)  Work,  through  its  state  or  local 
affiliates,  with  agencies  such  as 
children's  hospitals  and  health  agencies 
to  identify  famihes  who  could  not 
otherwise  afford  seats  or  who  have 
special  needs;  (ii)  have  an  existing 
loaner  or  give-away  child  safety  seat 
program  or  have  staff  trained  in  child 
passenger  safety  issues;  (iii)  distribute 
the  seats  to  low-income  families  and/or 
families  with  special  needs  across  a 
broad  geographical  area  throughout  the 


United  States;  (iv)  comply  with  NHTSA 
guidelines  with  respect  to  the 
approximate  mix  of  child  safety  seats 
(e.g.,  infant,  toddler,  booster,  special 
needs);  (v)  distribute  all  of  the  seats 
purchased  with  the  funds  provided  by 
GM  to  the  local  agencies  within  120 
days  of  the  receipt  of  the  funds;  (vi) 
educate  recipients  of  the  seats  as  to 
methods  of  proper  installation  and  use; 
(vii)  not  use  more  than  10  percent  of  the 
funds  provided  by  GM  for 
administrative  expenses  related  to 
distribution  of  the  seats;  (viii)  add  the 
GM-provided  funds  to  the  total  of  its 
existing  funds  spent  on  the  distribution 
of  child  safety  seats  to  low-income 
families  and  not  divert  any  funds 
currently  budgeted  to  such  activities  to 
other  activities;  (ix)  allow  the  activities 
conducted  pursuant  to  this  provision  to 
be  audited  by  such  third  party  as 
selected  by  DOT;  (x)  acknowledge  and 
agree  that  such  commitments  and 
promises  shall  be  enforceable;  and  (xi) 
acknowledge  and  agree  that  GM  does 
not  assume  or  bear  any  responsibility 
for  the  organization's  commitments,  the 
selection  of  the  safety  seats  actually 
purchased  or  distributed,  or  the 
education  of  recipients  of  the  seats  as  to 
proper  use. 

4.  GM's  commitment  to  donate  the 
second  $4,000,000  of  funds  during  the 
subsequent  four-year  period  is 
dependent  upon  DOT's  expenditure  of 
funds  for  the  development  and  support 
of  child  safety  seat  loaner  and  give-away 
programs  during  that  period.  If  DOT 
makes  such  expenditures.  GM  shall 
donate  funds  in  accordance  with  this 
section  at  equivalent  levels  as  DOT  until 
such  time  as  GM's  total  $8,000,000 
commitment  is  fulfilled.  If  DOT  does 
not  make  such  expenditures,  DOT  and 
GM  will  use  their  best  efforts  to  discuss, 
in  good  faith,  whether  and  how  to 
redirect  GM's  commitment  to  other 
altemative  programs  furthering  motor 
vehicle  safety  to  which  DOT  is 
committing  funds  at  equivalent  levels. 
Costs  and  expenses  attributable  to 
DOT'S  efforts  in  identifying  qualified 
organizations  shall  not  count  as  part  of 
DOT'S  expenditure  of  funds  for 
purposes  of  this  section. 

/.  Dismissal  of  Lawsuit 

Within  five  days  after  the  execution  of 
this  final  settlement  agreement,  GM  will 
dismiss  General  Motors  Corporation  v.  - 
Pena,  C.A.  No.  94-75668  E.D.  Mich, 
(filed  Nov.  17, 1994)  by  filing  a  notice 
of  dismissal  in  the  form  attached  as 
Exhibit  A. 

/.  Pending  Investigation 

1.  Within  five  days  after  the  execution 
of  this  final  settlement  agreement,  DOT 
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will  close  its  investigation  into  whether 
the  GM  C/K  pickup  trucks  contain  a 
defect  related  to  motor  vehicle  safety 
(EA  92-041).  DOT  will  not,  in 
connection  with  that  investigation,  seek 
to  have  GM,  either  voluntarily  or 
involuntarily,  recall  or  take  other  held 
action  with  respect  to  the  C/K  pickup 
trucks. 

2.  The  initial  decision  of  October  17, 
1994,  was  not  a  final  decision  or  hnal 
finding  of  a  defect  and  was  subject  to 
further  review  by  DOT.  DOT  will  not 
reach  a  final  decision  in  this  matter  as 
to  whether  the  GM  C/K  pickup  trucks 
contain  a  defect  related  to  motor  vehicle 
safety.  For  procedural  reasons,  the 
initial  decision  will  be  vacated  within 
five  days  after  the  execution  of  this  final 
settlement  agreement.  Within  five  days 
after  the  execution  of  this  agreement, 
DOT  will  publish  in  the  Federal 
Register  and  place  in  the  public  file  for 
EA92-041  a  closing  memo  indicating 
DOT'S  reasons  for  entering  into  this 
agreement  and  containing  notice  of 
vacation  of  DOT's  initial  decision  in  the 
matter. 

II.  Reporting  and  Recordkeeping 

A.  GM  will  certify  its  compliance 
with  the  terms  and  conditions  of  this 
settlement  agreement  (including 
without  limitation  the  requirement  that 
all  expenditures  shall  be  "new"  as 
defined  in  section  III.E  below),  shall 
maintain  such  records  as  are  necessary 
to  demonstrate  its  compliance,  and  shall 
make  such  records  available  as  may  be 
reasonably  required  by  DOT. 

B.  In  addition  to  the  requirements 
contained  in  the  above  provisions,  GM 
will  provide  annual  reports  to  NHTSA 
within  30  days  follovdng  the  end  of 
each  one-  year  period  after  the  effective 
date  of  this  agreement,  until  the  terms 
of  the  agreement  are  satisfied, 
describing  how  GM  is  meeting  its 
commitments  and  obligations  under  this 
agreement.  Each  annual  report  shall 
contain  information  relating  to  the 
nature  and  levels  of  expenditures  for  all 
projects  imdertaken  pursuant  to  this 
settlement  agreement,  including  the 
methodology  for  computing  the  value  of 
GM's  contributions. 

C.  Upon  request,  DOT  will  make 
available  to  GM  information  to  confirm 
that  DOT  has  provided  support  to 
certain  projects  as  specified  in  Part  I  of 
this  settlement  agreement. 

III.  General  Provisions 

A.  This  agreement  contains  the  entire 
agreement  between  the  parties  regarding 
the  subject  matter.  There  are  no 
promises,  agreements,  conditions, 
undertakings,  warranties  or 
representations  oral  or  written,  express 


or  implied,  between  them  relating  to 
this  subject  matter,  other  than  as  herein 
set  forth.  This  agreement  is  intended  by 
the  parties  to  be  an  integration  of  all 
prior  or  contemporaneous  promises, 
agreements,  conditions,  negotiations 
and  undertakings  between  them. 

B.  This  agreement  may  not  be 
modified  or  amended  except  by  an 
agreement  in  writing,  signed  by  the 
parties. 

C.  This  settlement  agreement,  and  any 
amendments  or  modifications  thereto, 
shall  conform  to  and  be  carried  out  in 
accordance  with  all  applicable  laws  and 
regulations.  GM  and  DOT  shall  work  in 
good  faith  to  ensure  that  any 
amendments  or  modifications  refiect 
consistency  with  these  principles.  If  any 
portion  of  this  agreement  or  any 
amendment  or  modification  is  not 
consistent  with  applicable  laws  and 
regulations,  that  portion  shall  be 
severable  and  the  parties  shall  work  in 
good  faith  to  restructure  that  portion  of 
the  agreement  consistent  with  the 
parties'  original  intent.  The  remainder 
of  this  agreement  and  any  amendment 
or  modification  shall  continue  to  be 
binding  on  the  parties. 

D.  The  headings  in  the  agreement  are 
for  convenience  only,  and  shall  not 
limit  or  otherwise  affect  or  describe  the 
scope  or  intent  of  any  of  the  terms 
hereof  or  of  any  particular  section 
thereof.  Any  references  to  "NHTSA"  in 
this  agreement  shall  mean  the  National 
Highway  Traffic  Safety  Administration 
or  its  successor(s). 

E.  GM's  financial  obligations 
hereunder  shall  represent,  in  all 
instances,  new  expenditures  not 
heretofore  provided  for  in  any  approved 
GM  budget  or  otherwise  planned  (prior 
to  the  execution  of  the  parties' 
December  2, 1994  letter  agreement)  to  be 
undertaken  by  GM  during  the  period  of 
this  settlement  agreement.  Annually 
repeated  expenditures,  e.g.,  annual 
contributions  to  charities  or  lobbying 
organizations,  made  or  committed  to  by 
GM  prior  to  the  execution  of  the  parties' 
December  2, 1994,  letter  agreement, 
shall  not  count  as  new  expenditures 
except  those  portions,  if  any,  of  such 
expenditures  that  are  over  and  above 
such  annually  repeated  expenditure 
amounts. 

F.  Research  reports  submitted  to 
NHTSA  by  or  on  behalf  of  GM  and  made 
publicly  available  pursuant  to  this 
agreement  may,  consistent  with 
applicable  law,  identify  GM  as  a  source 
or  sponsor  of  the  report  by  stating  that 
the  report  was  financed,  produced,  or 
prepared,  as  applicable,  "by  GM 
pursuant  to  an  agreement  between  GM 
and  the  U.S.  Department  of 
Transportation."  Public  education 


materials  produced  or  distributed  by  a 
third  party  (e.g.,  lobbying  organization. 
AD  Council,  state  or  local  government 
agency)  pursuant  to  this  agreement 
shall,  absent  legal  prohibition  to  the 
contrary,  contain  a  source  identification 
which  identifies  such  third  party  as  the 
source  of  the  materials  in  question. 
Public  education  materials  produced 
and  distributed  directly  by  GM  pursuant 
to  this  agreement  may  contain  a  source 
identification,  assimiing  no  other 
appropriate  third  party  source  exists, 
which  states  discretely,  "Brought  to 
you,  produced,  or  sponsored  by  the  U.S. 
Department  of  Transportation  and 
General  Motors  Corporation  pursuant  to 
an  agreement  between  the  parties." 

G.  For  the  projects  and  activities 
encompassed  by  this  agreement,  GM's 
expenditures  may  be  made,  where 
appropriate,  in  the  form  of  a 
combination  of  money,  facilities,  human 
resources,  salaries,  and  other  things 
directly  related  to  the  performance  of 
such  projects  and  activities  and  valued 
according  to  generally  accepted 
accounting  principles.  However,  GM's 
expenditures  may  not  include  general 
and  administrative  expenses  attribufeble 
to  GM  corporate  activities  not  directly 
related  to  the  projects  and  activities 
conducted  under  this  agreement;  nor 
may  GM's  expenditures  include  indirect 
costs,  such  as  depreciation  of  facilities 
and  equipment,  amortization  of 
intangible  rights,  and  insurance  of  all 
types,  not  directly  related  to  the  projects 
and  activities  conducted  under  this 
agreement.  Furthermore,  costs  and 
expenses  attributed  to  the  development 
of  GM's  proposals  pursuant  to 
paragraphs  B.2,  B.3,  C.4,  C.5,  D.2,  D.3, 
E.2,  E.3,  F.2,  F.3,  G.2,  and  G.3  of  Part  I 
of  this  settlement  agreement  shall  not  be 
used  by  GM  to  fulfill  its  financial 
commitments. 

H.  This  settlement  agreement  reflects 
the  parties'  desire  to  fully  and 
completely  settle  the  current 
investigation  by  DOT  into  an  alleged 
defect  of  1970-91  full-sized  GM  pickup 
trucks.  Nonetheless,  DOT  reserves  the 
right  at  any  time,  based  on  new 
information,  to  open  a  new  defect 
investigation  with  respect  to  whether 
the  GM  C/K  pickup  trucks  contain 
defect(s)  related  to  motor  vehicle  safety. 
Nothing  in  this  agreement  shall  nullify 
any  obligation  the  Secretary  may  have 
under  law  to  consider  new  evidence 
that  was  not  part  of  the  administrative 
record  in  this  case.  If  a  subsequent 
defect  investigation  involving  the  same 
alleged  safety  defect  in  the  C/K  trucks 
is  opened,  any  unfulfilled  commitments 
by  GM  under  this  agreement  shall 
become  null  and  void  and  GM  shall  not 
be  deemed  to  have  waived,  by  reason  of 


the  execution  of  this  agreement,  any 
defense  to  or  argument  against  any 
action  by  NHTSA,  DOT  or  the  Secretary. 

I.  The  provisions  regarding  the 
redirection  of  funds,  which  appear  in 
paragraphs  C.7,  D.6,  F.6,  G.6,  and  H.4  of 
Part  I  of  this  agreement,  are  intended  by 
GM  and  DOT  to  require  both  parties  to 
act  in  good  faith  to  consider  alternative 
programs  of  mutual  interest  in  motor 
vehicle  safety  to  which  the  funds  may 
be  redirected  and  to  reflect  a  strong 
presumption  that  the  funds  in  question 
will  be  redirected  to  such  alternative 
programs. 

J.  In  attempting  to  reach  agreement  on 
the  projects  or  activities  to  be 
undertaken  or  financed  by  GM  pursuant 
to  sections  C,  D,  F,  and  G  of  Part  I  of 
this  agreement,  the  parties  shall  meet 
and  confer  in  the  utmost  good  faith  and 
NHTSA  shall  not  unreasonably 
withhold  its  agreement  to  a  GM 


proposal  that  falls  within  the  applicable 
description  of  activities  and  otherwise 
reasonably  ftuthers  the  goals  of  the 
section  in  question. 

K.  All  questions  with  respect  to  the 
construction  of  this  agreement  and  the 
rights  and  liabihties  of  the  parties  shall 
be  determined  in  accordance  with  the 
laws  of  the  United  States. 

L.  GM  and  DOT  agree  that  this 
settlement  agreement  shall  constitute  a 
binding  and  enforceable  contractual 
agreement  upon  GM  and  DOT  and  any 
successor  corporations  or  agencies.  In 
the  event  of  a  breach  of  this  agreement, 
either  party  may  institute  a  civil  action 
in  the  United  States  District  Court  for 
the  District  of  Columbia  to  enforce  the 
terms  of  this  agreement  or  to  seek  other 
appropriate  relief. 

M.  By  entering  into  this  settlement 
agreement,  neither  GM  nor  DOT 
concedes  the  validity  of  each  other's 
claims  or  defenses,  and  nothing  in  this 


settlement  agreement  shall  constitute  an 
admission  by  either  party  concerning  its 
claims  or  defenses. 

N.  This  settlement  agreement  is 
entered  into  solely  for  the  purposes  of 
settling  the  matters  described  herein 
and  shall  not  confer  any  rights  or 
benefits  upon  persons  who  are  not 
parties  to  this  agreement. 

IV.  EflRective  Date 

The  effective  date  of  this  agreement 
shall  be  March  7, 1995. 
Agreed  to  by: 

Dated:  March  6, 199S. 

John  F.  Smith. 

Chief  Executive  Officer  and  President, 
General  Motors  Corporation. 

Dated:  March  7. 1995. 
Federico  Fena, 

Secretary,  Department  of  Transportation. 
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EXHIBIT  A 


IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  EASTERN  DISTRICT  OF  MICHIGAN 


GENERAL  MOTORS  CORPORATION, 
Plaintiff, 

V. 

FEDERICO  PENA,  Secretary 
of  Transportation,  UNITED 
STATES  DEPARTMENT  OF 
TRANSPORTATION  and  NATIONAL 
HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION, 

Defendants. 


Civ.  Action  No.  94  CV  74668 


NOTICE  OF  DISMISSAL 
Plaintiff,  by  its  undersigned  counsel,  hereby  dismisses  this 
action  pursuant  to  Fed.  R.  Civ.  P.  41(a)(1). 

Respectfully  submitted, 


Of  Counsel ; 

Thomas  A.  Gottschalk 

James  A.  Durkin 

GENERAL  MOTORS  CORPORATION 

New  Center  One  Building 

3031  West  Grand  Boulevard 

Detroit,  MI  48202 


Erika  Z.  Jones 
MAYER,  BROWN  &  PLATT 
2000  Pennsylvania  Avenue 
Washington,  D.C.  20006 


Dated: 

(FR  Doc.  95-«138  Filed  3-10-95;  8:45  am) 

MLUNG  CODE  4ai0-6»-p 


Jeffrey  A.  Rosen 

John  G.  Mullan 

James  F.  Basile 

KIRKLAND  &  ELLIS 

655  Fifteenth  Street,  N.W. 

12th  Floor 

Washington,  D.C.  20005 

Telephone:   (202)  879-5000. 


Eugene  Driker 

BARRIS,  SOTT,  DENN  &  DRIKER 

211  West  Fort  Street 

15th  Floor 

Detroit,  MI  48227-3281 

Telephone:   (313)  965-9725 

Counsel  for  Plaintiff 
GENERAL  MOTORS  CORPORATION 


[Docket  No.  95-15;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1985  Suzuki  GS850 
Motorcycles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1985 
Suzuki  GS850  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1985  Suzuki  GS850 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  on  April  13,  1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  Sates  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A){i)(II)  of 
the  Act,  15  U.S.C.  1397(c)(3)(A)(i)(II)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with. 
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all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  No,  R-90-007)  has  petitioned 
NHTSA  to  decide  whether  1985  Suzuki 
GS850  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
petitioner  contends  that  this  vehicle  is 
eligible  for  importation  under  49  U.S.C. 
30141(a)(1)(B)  because  it  has  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1985  Suzuki  GS850  has  safety 
features  that  comply  with  Standards 
Nos.  106  Smke  Hoses,  116  Brake  Fluids, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  and  122 
Motorcycle  Brake  Systems. 

The  petitioner  further  contends  that 
the  vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment:  (a) 
Installation  of  headlamps  with  DOT 
markings;  (b)  installation  of  stoplamp 
and  taillamp  lenses  with  DOT  markings; 
(c)  installation  of  turn  signal  lamps  and 
lenses  vdth  DOT  markings;  (d) 
installation  of  amber  front  and  red  rear 
reflectors  with  DOT  markings;  (e) 
installation  of  a  white  ficense  plate 
lamp  and  lens  with  DOT  markings;  (f) 
rewriring  of  the  ignition  switch  so  that 
the  headlamp  and  taillamp  are 
illuminated  when  the  ignition  is  turned 
on. 

Standard  No.  Ill  Rearview Mirrors: 
Installation  of  rearview  mirrors  with 
DOT  markings. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  and  VIN  reference  label  on  the 
vehicle. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 


Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  (a)  Installation  of  an 
illuminated  speedometer,  calibrated  in 
miles  per  hour;  (b)  installation  of 
approve  symbols  on  controls  for 
supplemental  engine  stop,  turn  signal, 
headlamp,  and  horn. 

Standard  No.  205  Glazing  Materials: 
Installation  of  a  windscreen  with  DOT 
markings. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Stteet,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
wall  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  March  8,  1995. 
Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 

Compliance. 

[FR  Doc.  95-6147  Filed  3-13-95;  8:45  am] 

BILUNG  CODE  4aiO-6»-M 


[Docket  No.  95-14;  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1973  Lancia  Fulvia  1.3 
S  2-Door  Coupes  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1973 
Lancia  Fulvia  1.3  S  2-Door  Coupe 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1973  Lancia  Fulvia 
1.3  S  2-Door  Coupe  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
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because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  on  April  13,  1995. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S. — certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
(formerly  secUon  108(c)(3)(A)(i)(II)  of 
the  Act,  15  U.S.C.  1397(c)(3)(A)(i)(U)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 


G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  No.  R-9G-007)  has  petitioned 
NHTSA  to  decide  whether  1973  Lancia 
Fulvia  1.3  S  2-Door  Coupes  are  eligible 
for  importation  into  the  United  States. 
The  petitioner  contends  that  this  vehicle 
is  eligible  for  importation  under  49 
U.S.C.  §  30141(a)(1)(B)  because  it  has 
safety  featiu^s  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1973  Lancia  Fulvia  1.3  S  2-Door 
Coupe  has  safety  features  that  comply 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  .....  103 
Defrosting  and  Befogging  Systems,  104 
Windhsield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brakes  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  111 
Rearview  Mirrors,  113  Hood  Latch 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

The  petitioner  further  contends  that 
the  vehicle  is  capable  of  being  readily 
altered  lO  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failiuB  indicator 
lamp;  (b)  placement  of  approved 
symbols  on  the  controls  for  the  lights, 
hazard  warning  flasher,  windshield 
washer,  and  vtdndshield  wipers. 

Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment:  (a) 
Installation  of  sealed  beam  headlamps 
and  front  sidemarkers  with  a  DOT 
marking;  (b)  installation  of  taillamp 
lenses  and  rear  sidemarkers  with  a  DOT 
marking. 

Standards  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 


reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  116  Brake  Fluids: 
Installation  of  a  label  with  required 
information  near  the  brake  fluid  cap. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  system  and  light. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Additionally,  the  petitioner  claims 
that  the  bumpers  on  the  1973  Lancia 
Fulvia  1.3  S  2-Door  Coupe  must  be 
reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Sa'fety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below.  , 

Authority:  49  U.S.C.  30141  (a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  March  8, 1995. 
Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

(FR  Doc.  95-6148  Filed  3^113-95;  8:45  am] 
BILUNG  CODE  4810-SA-M 

[Docket  No.  95-10;  Notice  2] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1973  Dodge  Colt  2- 
Door  Coupe  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1973 
Dodge  Colt  2-Door  Coupe  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1973  Dodge  Colt  2- 
Door  Coupe  that  was  not  originally 
manufactured  to  comply  writh  all 


applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standeirds. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  on  April  13,  1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Raster. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1973  Dodge  Colt  2-Door  Coupe 
passenger  cars  are  eligible  for 
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importation  into  the  United  States.  The 
vehicle  which  G&K  believes  is 
substantially  similar  is  the  1973  Dodge 
Colt  2-Door  Coupe  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Mitsubishi  Motors 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1973 
Dodge  Colt  2-Door  Coupe  to  its  U.S. 
certified  counterpart,  and  foimd  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1973  Dodge  Colt 
2-Door  Coupe,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1973  Dodge  Colt 
2-Door  Coupe  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
comphance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *   *  .,103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  111  Rearview  Mirror,  113  Hood 
Latch  Systems,  201  Occupant  Protection 
in  Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  placement  of  the  required 
symbols  on  the  controls  for  lights, 
hazard  warning  flasher,  windshield 
washer,  and  windshield  wipers. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  sealed  beam 
headlamps  and  fi^nt  sidemarkers;  (b) 


installation  of  U.S.-model  taillamp 
lenses  and  rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  fi^m  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  116  Brake  Fluid: 
Placement  of  a  label  containing  required 
information  on  or  near  the  brake  fluid 
cap. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  light  and  buzzer. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  a  seat  belt 
warning  light  and  buzzer. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1973  Dodge  Colt  2-Door  Coupe  must  be 
reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  be  considered.  Notice 
of  final  action  on  the  petition  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  March  8, 1995. 

Hury  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

(FR  Doc.  95-6149  Filed  3-13-95;  8:45  am) 

BILLING  CODE  41W-69-M 
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[Dockat  No.  74-40;  Notice  8] 

Insurance  Cost  Information  Regulation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  text  and  data  for  1995 
insurance  cost  information  booklet. 

SUMMARY:  This  notice  provides  the  1995 
text  and  data  that  new  car  dealers  must 
include  in  an  insurance  cost 
information  booklet  that  they  must 
make  available  to  prospective 
purchasers,  pursuant  to  49  CFR  582.4. 
This  information  may  assist  prospective 
purchasers  in  comparing  differences  in 
passenger  vehicle  collision  loss 
experience  that  could  affect  auto 
insurance  costs. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee.  Office  of  Market  Incentives, 
NHTSA,  400  Seventh  Street  SW.. 
Washington,  DC  20590  (202-366-0846). 
SUPP1.EMENTARY  INFORMATION:  Pursuant 
to  section  201  (e)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  15 
U.S.C.  1941  (e),  on  March  5, 1993,  58  PR 
12545,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
amended  49  CFR  Part  582,  Insurance 
Cost  Information  Regulation,  to  require 
dealers  of  new  automobiles  to  distribute 
to  prospective  customers  information 
that  compares  di^erences  in  insiuance 
costs  of  different  makes  and  models  of 
passenger  cars  based  on  differences  in 
damage  susceptibihty.  On  March  17, 
1994,  NHTSA  denied  a  petition 
submitted  by  the  National  Automobile 
Dealers  Association  (NADA)  for  NHTSA 
to  reconsider  Part  582  insofar  as  it 
requires  new  automobile  dealers  to 
prepare  the  requisite  number  of  copies 
for  distribution  of  the  insurance  cost 
information  to  prospective  purchasers 
(59  FR  13630).  On  March  22. 1994, 
NHTSA  published  a  Notice  of  Proposed 
Rulemaldng  (NPRM)  to  amend  Part  582 
in  a  number  of  respects  (59  FR  13634). 
NHTSA  is  currently  considering  the 
comments  received  in  response  to  that 
NPRM,  and  the  publication  of  today's 
Notice,  which  is  statutorily  mandated, 
should  not  be  construed  as  implying 
any  agency  decision  on  the  pending 
NPRM. 

Pursuant  to  49  CFR  582.4,  new 
automobile  dealers  are  required  to  make 
available  to  prospective  purchasers 
booklets  that  include  this  comparative 
information  as  well  as  certain 
mandatory  explanatory  text  that  is  set 
out  in  §  582.5.  Early  each  year,  NHTSA 


publishes  updated  annual  data  in  the 
Notices  section  of  the  Federal  Register. 
Booklets  reflecting  the  updated  data 
must  be  available  for  distribution  to 
prospective  purchasers  without  charge 
within  30  days  from  the  date  of 
publication  of  the  data  in  the  Federal 
Register. 

NHTSA  has  mailed  a  sample  copy  of 
the  1995  booklet  to  each  dealer  on  die 
maihng  list  that  the  Department  of 
Energy  uses  to  distribute  the  "Gas 
Mileage  Guide."  Dealers  will  have  the 
responsibility  of  reproducing  a 
sufficient  niunber  of  copies  of  the 
booklet  to  assure  that  they  are  available 
for  retention  by  prospective  purchasers 
by  April  13, 1995.  Dealers  who  do  not 
receive  a  copy  of  the  booklet  within  15 
days  of  the  date  of  this  notice  should 
contact  Mr.  Orron  Kee  of  NHTSA 's 
Office  of  Market  Incentives  ((202)  366- 
0846)  to  receive  a  copy  of  the  booklet 
and  to  be  added  to  the  mailing  hst. 

The  required  text  and  data  are  as 
follows: 

Comparison  of  Difierences  in  Insurance 
Costs  for  Passenger  Motor  Vehicles  on 
the  Basis  of  Damage  Susceptibility 

February  1995. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  provided 
the  information  in  this  booklet  in 
compliance  with  Federal  law  as  an  aid 
to  consumers  considering  the  purchase 
of  a  new  vehicle.  The  booklet  compares 
differences  in  insurance  costs  for 
different  makes  and  models  of  passenger 
cars  on  the  basis  of  damage 
susceptibility.  However,  it  does  not 
indicate  a  vehicle's  relative  safety. 

The  following  table  contains  the  best 
available  information  regarding  the 
effect  of  damage  susceptibiUty  on 
insurance  premiums.  It  was  taken  from 
data  compiled  by  the  Highway  Loss 
Data  Institute  (HLDI)  in  its  E>ecember 
1994  Insurance  Colhsion  Report,  and 
reflects  the  colhsion  loss  experience  of 
passenger  vehicles  sold  in  the  United 
States  in  terms  of  the  average  loss 
payment  per  insured  vehicle  year  for 
model  years  1992-1994.  NHTSA  has  not 
verified  the  data  in  this  table. 

The  table  presents  vehicles'  collision 
loss  experience  in  relative  terms,  with 
100  representing  the  average  for  all 
passenger  vehicles.  Thus,  a  rating  of  122 
reflects  a  collision  loss  experience  that 
is  22  percent  higher  (worse)  than 
average  while  a  rating  of  96  reflects  a 
colhsion  loss  experience  that  is  4 


percent  lower  (better)  than  average.  The 
table  does  not  include  information 
about  new  models,  models  that  have 
been  substantially  redesigned,  and 
models  without  enough  claim 
experience. 

Although  many  insurance  companies 
use  the  HLDI  information  to  adjust  the 
"base  rate"  for  the  colhsion  portion  of 
their  insurance  premiums,  the  amount 
of  any  such  adjustment  is  usually  small. 
It  is  imlikely  that  your  total  premium 
will  vary  more  than  ten  percent 
depending  upon  the  collision  loss 
experience  of  a  particular  vehicle.  If  you 
do  not  purchase  collision  coverage  or 
your  insurance  company  does  not  use 
the  HLDI  information,  your  premium 
will  not  vary  at  all  in  relation  to  these 
rankings. 

In  addition,  different  insurance 
companies  often  charge  different 
premiums  for  the  same  driver  and 
vehicle.  Therefore,  you  should  contact 
insurance  company  agents  directly  to 
determine  the  actual  premium  that  you 
will  be  charged  for  insuring  a  particular 
vehicle. 

Please  Note:  In  setting  insurance 
premiums,  insurance  companies  mainly 
rely  on  factors  that  are  not  directly 
related  to  the  vehicle  itself  (except  for 
its  value).  Rather,  they  mainly  consider 
driver  characteristics  (such  as  age, 
gender,  marital  status,  and  driving 
record),  the  geographic  area  in  which 
the  vehicle  is  driven,  how  many  miles 
are  traveled,  and  how  the  vehicle  is 
used.  Therefore,  to  obtain  complete 
information  about  insurance  premiums, 
you  shoidd  contact  insurance 
companies  directly. 

Insurance  companies  do  not  generally 
adjust  their  premiums  on  the  basis  of 
data  reflecting  the  crashworthiness  of 
different  vehicles.  However,  some 
companies  adjust  their  premiums  for 
personal  injury  protection  and  medical 
payments  coverage  if  the  insured 
vehicle  has  features  that  are  hkely  to 
improve  its  crashworthiness,  such  as  air 
bags  and  automatic  seat  belts. 

Test  data  relating  to  vehicle 
crashworthiness  are  available  from 
NHTSA's  New  Car  Assessment  Program 
(NCAP).  NCAP  test  results  demonstrate 
relative  frontal  crash  protection  in  new 
vehicles.  Information  on  vehicles  that 
NHTSA  has  tested  in  the  NCAP  program 
can  be  obtained  by  calling  the  agency's 
toU-fiw  Auto  Safety  Hothne  at  (800) 
424-9393. 


Collision  Insurance  Losses,  Model  Year  1992-94  Passenger  Motor  Vehicles* 


Make 


Model 


Relative  loss 
payment 


Small  Cars— Two-Door  Models 


Average  for  small  two-door  models 

Subaru  

Suzuki 

Satum  

Toyota 

Dodge  

Mitsubishi 

Plymouth , 

Mazda , 

Geo , 

Plymouth 


Mitsubishi  ... 
Plymouth  .... 
Mitsubishi  ... 

Eagle 

Hyundai , 

Ford  

Toyota 

Nissan 

Eagle 

Nissan 

Hyundai 

Mitsubishi  .... 
Volkswagen 


Justy 

Swift 

SC  

Tercel  

Shadow  

Precis  

Laser  

323  

Metro  

Sundance  .... 

Eclipse 

Laser  4WD  .. 
Eclipse  4WD 

Takxi  

Excel 

Escort 

Paseo  

Sentra 

Talon  4WD  .. 
240SX  Conv. 

Scoupe  

Mirage  

Corrado  


Four-Door  Models 


Average  for  small  four-door  models 

Mercury 

Subaru  

Ford  

Dodge  

Plymouth „ 

Geo 

Suzuki  

Geo 

Toyota  ..., 

Subaru  .„ 

Nissan 

Toyota 

Volkswagen  

Volkswagen  

Mazda 

Hyundai 

Hyundai 


Tracer 

Impreza  4WD 

Escort  

Shadow  

Sundarx:e  

Metro  

Swift 

Prizm  

Tercel  

Impreza  

Sentra 

Corolla 

Golf  III 

Jettalll  

Protege 

Excel 

Elantra 


Station  Wagons/Passenger  Vans 


Average  for  small  station  wagons/passenger  vans 

Sutjaru  

Sut)aru  

Subaru  

Ford  

Mercury , 

Toyota 


Loyale  4WD  ... 
Impreza  4WD 

Impreza  

Escort  

Tracer „. 

Corolla 


Sports  Models 


Average  for  small  sports  models 

Mazda 

Mercedes 

Mercury , . 

Honda  „ 

Chevrolet  , , 

Dodge „ „ 

Porsche , 

Chevrolet 

Mitsubishi 


MX-5  Miata  Conv  .. 

SL  Class  Conv  

Capri  Conv  

Civic  Del  Sol.  Conv 

Corvette  Conv  

Stealth  

911  Targa/Coupe  ... 

Corvette 

3000  GT  


123 
91 
104 
106 
110 

lis 

115 
115 
116 
116 
117 
121 
123 
125 
125 
128 
135 
138 
142 
145 
150 
154 
169 
247 


110 
93 
95 

100 

102 
108 
109 
114 
116 
117 
119 
119 
121 
122 
123 
127 
131 
147 


79 
74 
79 
83 
85 
86 
101 


144 
91 
101 
113 
116 
134 
138 
140 
147 
152 
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Make 


Toyota 

Alpha  Romeo 

Saab  

Porsche 

Nissan 

Nissan 

Dodge  

Mazda 

Mitsubishi 

Porsche 


Model 


MR2 

Spider  Conv  

900  Convertible 

968  Coupe  

300ZX  

300ZX  Conv  

Stealth  4WD  

RX-7  Coupe 

3000  GT  4WD  .. 
911  Convertible 


Midsize  Cars— Two-Door  Models 


Average  for  midsize  two-door  nKXlels 

Oldsmobile 

Okjsmctjile 

Oldsmolaile ; 

Buick 

Chevrolet  

Pontiac 

Pontiac 

Chevrolet  

Pontiac „ 

Pontiac , 

Honda  , 

Chevrolet  , 

Mercury 

Ford  

Toyota , 

Chrysler  , 

Honda  , 

Chevrolet  , 

Horxla  , 


Mazda 
Acura  . 
Toyota 
Honda 
Ford  ... 


Average  for  midsize  4-door  models 

Buick 

Chevrolet  

Oldsmobile 

Oldsmobile 

Buick  

Buick  

Oldsmobile 

Chrysler  

Pontiac 

Dodge  „ 

Pontiac 

Ford  „ 

Plymouth  ...„ . 

Mercury 

Saturn  > 

Ford  » 

Chevrolet  

Chevrolet  

Pontiac 

Honda  

Nissan 

Mitsut)ishi ...._„....... 

Subaru  _ 

Toyota 

Subaru  

Honda  

Mitsubishi 

Infiniti  


Cutlass  Supreme 

Achieve 

Cutlass  Supreme  Conv 

Regal  

Lumina 

Grand  Am 

Grand  Prix i 

Cavalier  

Sunbird  Convertible 

Sunbird 

Accord  

Cavalier  Convertible 

Topaz  

Tempo  

Camry 

LeBaron  Convertible  

Civic 

Beretta 

Civk;  Coupe 

MX-6  

Integra  

Celica  

Prelude  .'..... 

Probe 


Four-Door  Models 


Skylark 

Lumina 

Cutlass  Supreme 

Achieve 

Regal  

Century 

Cutlass  Ciera 

LeBaron 

Grand  Prix  

Spirit  

Grand  Am 

Taurus  

Acclaim 

Sabie  

SL 

Tempo  

Cavalier  

Corsk:a  

Sunt>ird 

Accord  

Altima  „. 

Diamante 

Legacy  

Camry 

Legacy  4WD 

Civk: 

Gaiant 

G20 


Relative  loss 
payment 


157 
171 
181 
203 
218 
244 
256 
282 
286 
324 


109 

68 

70 

71 

81 

83 

92 

92 

97 

99 

99 

100 

101 

101 

104 

105 

107 

112 

116 

130 

140 

145 

149 

156 

159 


91 

56 

62 

62 

67 

67 

68 

77 

77 

80 

80 

81 

81 

82 

83 

83 

87 

87 

92 

93 

93 

99 

101 

103 

104 

104 

107 

113 

114 


Collision  Insurance  Losses,  Model  Year  1992-94  Passenger  Motor  Vehicles*— Continued 


Make 


Volvo 

Mercury 

Hyundai 

Nissan 

Mazda 

Acura  

Lexus  

Saab 

Audi 

Volkswagen 


Model 


850  

Topaz  .. 
Sonata  . 
Maxima 

626  

Integra  . 
ES300 

900  

90  

Passat  . 


Relative  toss 
payment 


Station-Wagona/Passenger  Vans 


Average  for  mkJsize  station  wagons/passenger  vans 

Buck , 

Honda  

Mitsubishi 

OkJsmobile 

Subaru  

Saturn ^ 

Chevrolet  

Ford  

Mercury 

Subaru „ 

Volvo 

Volkswagen  

Toyota 


Century 

Accord  

Diamante 

Cutiass  Ciera 

Legacy  

SW 

Cavalier  

Taurus  

Sable  

Legacy  4WD  . 

850  

Passat 

Camry 


Sports  Models 


Average  for  mklsize  sports  models 

Ford  

Ford 

Pontiac 

Chevrolet  

Subaru  

Nissan 

Toyota 

Acura 


Mustang  Convertible 

Mustang 

Firebird  

Camaro 

SVX  4WD  

300ZX  2+2 

Supra 

NSX  


Luxury  Models 


Average  for  mklsize  luxury  models 

Lincoln  

BMW 

Volvo 

Cadillac 

Mercedes 

Volvo 

Audi 

Infiniti  

Saab  

BI^W 

BMW 

Audi 

Lexus  

Lexus 

BMW 

BMW  „... 

Jaguar „ 

Jaguar 


Continental  

300i  Series  Conv.  . 

940/960  SW  

Eklorado 

C  Class  4-door 

940^960  4-door 

100  4-door 

J30 

9000  

500iT  Series  SW  .. 
500i  Series  4-door 

100/34  Quattro 

SC  300/400  

GS  300  

300i  Series  2-door 
300i  Series  4-door . 

XJ  2-door 

XJ  Convertible 


Large  Cars— Two-Door  Models 


Average  for  large  two-door  rrxxJels 

Mercury 

Ford  


Cougar 

Thundert)ird 


117 
119 
121 
123 
125 
127 
127 
139 
143 
146 


80 
55 

61 

64 

64 

70 

71 

75 

76 

77 

99 

100 

106 

111 


141 
130 
135 
154 
163 
175 
208 
372 
554 


149 
93 
109 
112 
116 
122 
123 
128 
153 
168 
169 
170 
173 
178 
185 
196 
214 
253 
258 


87 
73 
87 
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Make 


Model 


Relative  loss 
payment 


Four-Door  Mo<Ms 


Average  for  large  four-doof  nxxJels 

Ford  

Chevrolet  

Buicfc 

Chrysler  -. — 

Mercury 

Eagle - 

OWsmotnle _ 

OWsmobile 

Dodge  

Pontiac 

Chrysler  

Buick 

Buick 

Acura  


Crown  Vk:torla 

Caprice  

LeSatxe 

Corxx)rde 

Grand  Marquis  

Vision 

Eighty-Eight 

Ninety-Eight 

Intrepid  

Bonneville 

New  Yorker  (LH  Body) 

Roadmaster 

Park  Avenue 

Vigor  


Station  Wagons/Passenger  Vans 


Average  for  large  station  wagons/passenger  vans 

Ctievrolet  

OUsmobile 

Dodge  

GMC  

Pfymouth 

Nissan  .„ 

Dodge  

Mercury 

Pontiac - 

Chevrolet  „ » 


Plymouth 

Chrysler  

Chevrolet  .... 

Chrysler  

Ford  

Toyota 

Buick  

Volkswagen 
Chevrolet  .... 

Ford  

Toyota 

Mazda  

Madza 


Astro  Van  

Silhouette  

Caravan  4WD 

Safari  Van  

Voyager  4WD 

Quest  Wagon  

Caravan  

Villager  Wagon 

Trans  Sport  

Astro  Van  4WD  

Voyager  

Town  &  Country  

Lumina  APV  

Town  &Country  4WD 

Aerostar  Van  

Previa  Van 

Estate  Wagon 

Eurovan  

Caprice  

Aerostar  Van  4WD  .... 

Previa  Van  4WD  

MPV  Van  

MPV  Van  4WD 


Luxury  Models 


Average  for  Large  Luxury  Models 
CadUlac 


Lincoln  .... 
Chrysler  .. 
Cadillac  ... 
Lincoln  .... 
Cadillac  ... 

Acura  

Lexus  

Infiniti  

Mercedes 
Mercedes 

Mazda  

Acura  

BMW  

BMW 

Jaguar ..... 


DeVille  4-door  

Town  Car 

LHS  

Seville 

Mark  VIII 

Brougham 

Legend  4-door 

LS  400 

045 

SL  Class  LWB  4-door 

E  Class  4-door  

929  

Legend  2-door 

700iL 

740i 

XJ  4-door 


Pickups— Small  Pickups 


Average  for  small  pnkups 

Mazda  

Dodge  


85 
74 
79 
80 
81 
83 
85 
86 
86 
87 
88 
92 
92 
96 
127 


69 
53 
54 
56 
63 
63 
63 
63 
63 
65 
65 
65 
65 
66 
75 
77 
83 
84 
88 
91 
92 
98 
120 
122 


122 
79 
93 
98 
110 
112 
127 
139 
151 
160 
161 
171 
173 
189 
194 
202 
217 


Reg/ext.  cab 
Dakota  4WD 


86 
63 
76 
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Make 


Ford  

Dodge  

Chevrolet 
Chevrolet 

Nissan 

GMC  

Mitsut)ishi 

GMC  

Nissan 

Mitsut>ishi 

Ford  

Isuzu  

Mazda 

Isuzu 

Toyota 

Toyota 


Model 


Ranger 

Dakota  

T10  4WD  

S10  

Regular/ext.  cab 

T15  4WD  

Regular/ext.  Cab  

S15 

Reg/ext.  cab  4WD  . 

Standard  Bed  4WD  .... 

Ranger  4WD  

Regular/ext.  cab 

Regular/ext.  cab  4WD 

Reg/ext.  cab  4WD 

Reg/ext.  Cab  4WD 

Regular/ext  Cab  


Relative  toss 
payment 


Standard  Pickups 


Average  for  standard  pk^ups 

Ford  

GMC  

Chevrolet  

GMC  

Ford  

GMC  

Ford  

Chevrolet  

Chevrolet  

Ford  

GMC  

Chevrolet  , 

GMC  

Ford  

Ford 

Chevrolet  , 

Dodge 

Chevrolet 

Dodge 

Dodge 

Dodge 

GMC  


F-150  4WD  

1500  

1500  

2500  

F-250  

1500  4WD  

F-350  

1500  4WD  

2500  4WD  

F-150  

2500  4WD  

2600  

3500  4WD  

F-350  4WD  

F-250  4WD  

3500  

Ram  2500  

3500  4WD  

Ram  1 500  

Ram  1500  4WD 
Ram  2500  4WD 
3500  


intermediate  Utility  Vehicles 


Average  for  intermediate  utility  vehnles 

Ford  

Jeep 

Jeep 

Chevrolet  

Jeep ; 

Ford  

Ford  

Mazda , 

GMC  

Ford  : 

GMC  


Explorer  4-door  

Grand  Cherokee  4-door 

Cherokee  4-door  

K1 500  Blazer 

Cherokee  2-door  

Explorer  4-door  4WD  .... 

Explorer  2-door  

Navajo  2-door 

Yukon  4WD  

Bronco  

Si  5  Jjmrrry  4-door 


77 

78 

79 

83 

86 

88 

91 

93 

93 

95 

97 

98 

105 

107 

108 

110 


65 
58 
61 
61 
62 
62 
62 
62 
63 
66 
66 
66 
67 
73 
73 
75 
77 
77 
77 
78 
81 
84 
86 


Utility  Vehicies-Smail  Utility  Vehicles 

Average  for  small  utility  vehk:les 

95 

Jeep 

Suzuki  V „.. 

Wrangler 

Sidekick  4-door  4WD  „ 

77 
83 

Suzuki  „ 

Samurai  4WD 

84 

Suzuki  

SkJekKk  4-door 

85 

Suzuki  

SkJekck  2-door  4WD 

98 

Suzuki 

SkJekkdt  2-door  

106 

Isuzu  

Geo 

Geo 

Amigo4WD  

Tracker  

Tracker  4WD „ 

116 
117 
127 

Isuzu  

Amigo  — . 

132 

87 
57 
65 
72 
73 
73 
74 
74 
74 
75 
78 
80 
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Make 


Jeep 

Chevrolet  ... 

Jeep 

Mazda  

Fold  

GMC  ... 

GMC  

Chevrolet  ... 

Jeep 

Chevrolet  ... 

Isuzu  

OWsmobtle  . 

Isuzu  

Chevrolet  ... 

Isuzu  

Toyota 

Nissan 

Mitsub«sN  ... 

Nissan 

GMC  

Honda  

Toyota 

Toyota 

Land  Rover 
Larxj  Rover 


Average  for  large  utility  vehicles 

Chevrolet  

Chevrolet  

GMC 

GMC 

Chevrolet  

Chevrolet  

GMC  

GMC  


Average  for  large  vans 

Dodge  

Dodge  

Chevrolet  

GMC  

Chevrolet  

Ford  

Ford  

Chevrolet  

Ford  

Dodge  

Chevrolet  

Dodge  

Dodge  

Ford  

Ford  

Ford  

Dodge  

Dodge  


Model 


Grand  Cherokee  4-dr  4WD 

SIO  Blazer  4-door  

Cherokee  4-door  4WD 

Navajo  2-door  4WD  

Expkjrer  2-door  4WD  

T15  Jimmy  4-door  4WD 

Si 5  Jimnry  2-door 

T10  Blazer  4-door  4WD 

Cherokee  2-door  4WD  

S-10  Blazer  2-door 

Rodeo  4-door  

Bravada  4-door  4WD  

Trooper  4-door  4WD  

T10  Blazer  2-door  4WD  

Rodeo  4-door  4WD  

4Runner  Wagon  4-door  

Pathfinder  4-door  4WD  

Montero  4-door  4WD  

Pathfinder  4-door  

T15  Jimmy  2-door  4WD 

Passport  4-door  4WD  

4Runner  Wagon  4-dr  4WD 

Land  Cruiser 

Range  Rover  LWB  

Range  Rover  


Large  Utility  Vehicles 


Suburban  2500 

Suburttan  1500 

Sulxirban  1500 

Suburban  2500 

Suburtan  1500  4WD 
Suburban  2500  4WD 
Suburban  1500  4WD 
Suburban  2500  4WD 


Large  Vans 


B150  

B250  

Sportvan  30 

Vandura  2500 

Astro  Cargo  Van  

E-250  Econoline  

E-150  Club  Wagon  . 

Chevy  Van  20  

E-150  Econoline 

B250  Cargo  Van  

Chevy  Van  30  

B150  Cargo  Van  

B350  Cargo  Van  

E-350  Club  Wagon  . 

E-350  Econoline  

Aerostar  Cargo  Van 

B350  

Caravan  Cargo  Van 


Relative  loss 
payment 


If  you  would  like  more  details  about 
the  infonnation  in  this  table,  or  wish  to 
obtain  the  complete  Insurance  Collision 
Report,  please  contact  HLDI  directly,  at: 
Highway  Loss  Data  Institute,  1005  North 
Glebe  Road,  Arlington,  VA  22201,  Tel: 
(703)  247-1600. 


(49  U.S.C.  32302;  delegation  of  authority  at 
49  CFR  1.50(f).) 


84 

8S 

86 

88 

90 

91 

93 

94 

95 

98 

100 

105 

110 

112 

114 

119 

120 

122 

125 

131 

133 

140 

141 

252 

269 


67 
54 
60 
62 
64 
67 
69 
80 


64 
38 
42 
50 
53 
55 
60 
60 
60 
61 
68 
70 
71 
73 
84 
86 
90 
91 
116 


Issued  on  March  9, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[PR  Doc.  95-6229  Filed  3-13-95;  8:45  am] 

BtLUNO  CODE  4910-69-P 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  7, 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s}  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (ERS) 

OMB  Number:  1545-0429. 

Form  Number:  IRS  Form  4506. 

Type  of  Review:  Extension. 

Title:  Request  for  Copy  or  Transcript 
of  Tax  Form. 

Description:  26  U.S.C.  7513  allows  for 
taxpayers  to  request  a  copy  of  a  return. 
Form  4506  is  used  by  a  taxpayer  to 
request  a  copy  of  a  Federal  tax  form. 
The  information  provided  will  be  used 
for  research  to  locate  the  tax  form  and 
to  ensure  that  the  requestor  is  the 
taxpayer. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  914,540. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 
7  min. 

Preparing  the  form — 25  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 17  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  960,267  hours. 

OMB  Number:  1545-0441. 

Form  Number:  IRS  Forms  6559  and 
6559-A. 

Type  of  Review:  Extension 

Title: 

1.  Transmitter  Report  and  Summary 
of  Magnetic  Media  (6559),  and 

2.  Continuation  Sheet  for  Form  6559. 
Description:  Forms  6559  and  6559-A 

are  used  by  filers  of  Form  W-2  wage 
and  tax  data  to  transmit  filing  on 
magnetic  media.  The  Social  Seciuity 
Administration  (SSA)  and  the  Internal 
Revenue  Service  (IRS)  need  signed  jurat 
and  summary  data  for  processing 
purposes.  The  forms  are  used  primarily 
by  large  employers  and  tax  filing 
services  (service  bureaus). 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  farms. 


Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
100,000 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  30,000  hours. 

OMB  Number:  1545-0720. 

Form  Number:  IRS  Forms  8038,  8038- 
G,  and  8038-GC. 

Type  of  Review:  Revision. 

TiUe: 

1.  Information  Return  for  Tax-Exempt 
Private  Activity  Bond  Issues  (8038); 

2.  Information  Return  for  Tax-Exempt 
Governmental  ObUgations  (8038- 
G);and 

3.  Information  Return  for  Small  Tax- 
Exempt  Governmental  Bond  Issues, 
Leases,  and  Installment  Sales 
(8038-GC). 

Description:  Forms  8039,  8038-G  and 
8038-GC  collect  the  information  that 
IRS  is  required  to  collect  by  Code 
section  149(e).  IRS  uses  the  information 
to  assure  that  tax-exempt  bonds  are 
issued  consistent  with  the  rules  of 
Internal  Revenue  Code  (IRC)  sections 
141-149. 

Respondents:  State,  Local  or  Tribal 
Government,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Preparing  the  form 

Copying,  assembling,  and  sending  the  form  to  the 
IRS. 


Fomi8038 


6  hours,  2  minutes  .. 

7  hours,  37  minutes 
16  minutes 


Form  8038-G 


2  hours,  1 7  minutes 
2  hours,  22  minutes  . 
0  minutes 


Form  8038-GC 


1  hour,  46  minutes. 

2  hours,  50  minutes. 
16  minutes. 


Frequency  of  Response:  Quarterly, 
Annually,  Other. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  836,140  hoiu^. 

OMB  Number:  1545-0959. 

Regulation  ID  Number:  LR-2 13-76 
Final  Regidations. 

Type  of  Review:  Extension. 

Title:  Estate  and  Gift  Taxes;  QuaUfied 
Disclaimers  of  Property. 

Description:  Section  2518  allows  a 
person  to  disclaim  an  interest  in 
property  received  by  gift  or  inheritance. 
The  interest  is  treated  as  if  the 
disclaimant  never  received  or 
transferred  such  interest  for  Federal  gift 
tax  purposes.  A  quahfied  disclaimer 
must  be  in  writing  and  dehvered  to  the 
transferor  or  trustee. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondent: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1,000  hours. 

OMB  Number:  1545-1057. 

Form  Number:  IRS  Form  8800. 

Type  of  Review:  Revision. 

Title:  AppUcation  for  Additional 
Extension  of  Time  to  File  U.S.  Return 
for  a  Partnership,  REMIC,  or  for  Certain 
Trusts. 

Description:  Form  8800  is  used  by 
partnerships,  REMICs,  and  by  certain 
trusts  to  request  an  additional  extension 
of  time  (up  to  3  months)  to  file  Form 
1065,  Form  1041,  or  Form  1066.  Form 
8800  contains  data  needed  by  the  IRS  to 
determine  whether  or  not  a  taxpayer 
quahfies  for  such  an  extension. 


Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Burden  Hours  Per 
Respondent:  13  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
4,210  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building, Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  95-6232  Filed  3-13-95;  8:45  am) 
BILLMQ  CODE  4S3IMI1-P 
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Office  of  Thrift  Supervision 
(No.94-260] 

Privacy  Act  of  1974  as  Amended; 
Systems  of  Records 

AGENCY:  0£Bce  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  Privacy  Act  Systems  of 

Records. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  publishing  this 
notice  to  notify  all  interested  parties  of 
its  complete  systems  of  records  in 
accordance  with  the  Privacy  Act  of 
1974.  5  U.S.C.  552a  (Privacy  Act). 
EFFECTIVE  DATE:  Comments  must  be 
received  no  later  than  April  13, 1995. 

The  systems  will  be  effective  May  15, 
1995,  unless  the  OTS  receives 
comments  on  the  systems  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to:  Director. 
Information  Services  Division,  Records 
and  Management  Information,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC,  20552,  Attention 
Docket  No.  94-260.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
NW.,  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Submissions  must  be  received  by 
5  p.m.  on  the  date  that  they  are  due  in 
order  to  be  considered  by  the  OTS. 
Conunents  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
1  p.m.  imtiL4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  from  the 
Pubhc  Reading  Room  at  established 
intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Reinhart,  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.  Washington,  DC 
20552,  Telephone  No.  (202)  906-5896. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Home  Loan  Bank  Board 
(FHLBB),  the  OTS's  predecessor  in 
interest,  for  purposes  of  the  Privacy  Act, 
was  abohshed  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73, 103  Stat.  183,  enacted  August 
9. 1989.  The  Privacy  Act  regulations 
formerly  appearing  at  12  CFR  part  505a 
were  substantially  superseded  because 
the  OTS,  as  a  component  part  of  the 
Treasury  Department,  is  covered  by  the 
Privacy  Act  regulations  appearing  at  31 
CFR  part  1,  subpart  C.  At  54  FR  49411. 
Nov.  30, 1989,  chapter  V  was  revised.  At 
55  FR  43434.  October  29. 1990,  the  OTS 
adopted  the  systems  of  records  of  the 
FHLBB.  12  CFR  part  503  was  published 
as  an  interim  measure  to  ensufe  that  all 
necessary  and  appropriate  information 


was  available  to  the  public  concerning 
OTS's  Privacy  Act  provisions.  A 
complete  Ust  of  the  systems  of  records 
is  attached. 

Dated:  March  6. 1995. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 

Table  of  Contents 
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Corresftondence  Tracking 
Treasury/OTS  .003    Consumer  Complaint 
Treasury/OTS  .004    Criminal  Referral 

Database 
Treasury/OTS  .005    Employee  Counseling 

Service 
Treasury/OTS  .006    Employee  Locator  File 
Treasury/OTS  .007    Employee  Parking 
Treasury/OTS  .008    Employee  Training 

Database 
Treasury/OTS  .009     Health  Files 
Treasury/OTS  .010    Inquiry/Request  Control 
Treasury/OTS  .011     Positions/Budget 
Treasury/OTS  .012    Payroll/Personnel 

System  &  Payroll  Records 
Treasury/OTS  .013    Personnel  Security  and 

Suitability  Program 

Tr8a«ury/0TS  .001 

SYSTEM  name: 

Confidential  Individual  Information 
System. 

SYSTEM  location: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEQOfUES  OF  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

These  records  contain  certain 
information  concerning  individuals  who 
have  filed  notices  of  intention  to  acquire 
control  of  a  savings  association; 
controlling  persons  of  companies  that 
have  applications  to  acquire  control  of 
a  savings  association;  organizers  of 
savings  associations  who  have  sought 
Federal  Savings  and  Loan  Insurance 
Corporation  or  Savings  Association 
Insurance  Fund  insurance  of  accounts 
or  federal  charters;  individuals  who 
have  been  the  subject  of  administrative 
enforcement  actions  or  other  civil 
actions  by  any  agency  with  authority  to 
supervise  or  regulate  federally  insured 
depository  institutions;  those  who  have 
been  named  in  criminal  referrals  by 
such  agencies  or  by  federally  insured 
depository  institutions  or  who  have 
been  referred  to  professional  societies, 
licensing  authorities  or  ethics 
committees  for  discipUnary  piuposes; 
individuals  identified  as  the  subjects  of 
criminal  investigations  by  the 
Department  of  Justice  or  state  law 
enforcement  authorities  in  connection 


with  the  operation  of  Federally  insured 
depository  institutions;  individuals 
denied  employment  as  senior  executive 
officers  with  or  member  of  a  board  of 
directors  of  a  savings  association  or 
savings  and  loan  holding  company 
pursuant  to  12  U.S.C.  section  18311;  and 
persons  engaging  in  significant  business 
transactions  with  savings  associations. 
This  system  also  contains  the  identity  of 
the  custodian  of  any  documents 
describing  the  specific  event  causing 
entry  into  the  system. 

CATEGOWES  OF  RECORDS  M  THE  SYSTEM: 

These  records  identify  the  individual 
involved,  and  his  or  her  relationship  to 
the  savings  association,  service 
corporation  or  savings  and  loan  holding 
company;  identify  and  describe  the 
event  causing  entry  of  information  into 
the  system  (e.g.,  a  change  in  control 
filing,  enforcement  action,  or  criminal 
referral)  and  any  regulatory,  judicial,  or 
supervisory  action  taken  as  a  result;  and 
the  location  and  nature  of  any 
additional  records  concerning  the 
specific  event. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1464. 

PURPOSE(S): 

This  system  is  the  primary  OTS 
database  to  record  information  on 
individuals  subject  to  criminal  referrals, 
enforcement  actions,  Uability  suits,  or 
investigations  on  unusual  transactions; 
and  on  application  activity  to  acquire 
control,  obtain  a  charter,  elect  an  officer 
of  a  thrift,  and  several  other  application 
types.  It  also  keeps  track  of  the  names 
of  criminal  referrals  and  individual 
defendants  in  directors'  and  officers' 
liability  lawsuits  brought  by  Federal 
banking  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Informaiton  in  these  records  may  be 
used  to: 

(1)  Provide  the  Department  of  Justice 
with  periodic  reports  on  the  number, 
place,  and  individual  identify  of 
outstanding  potential  criminal 
violations  of  the  law  that  have  been 
referred  to  the  Department; 

(2)  provide  information  or  records  to 
any  other  appropriate  domestic  or 
foreign  governmental  agency  or  self- 
regulatory  organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law  or  charged  with  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license; 

(3)  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 


obtain  information  pertinent  to  the 
investigation; 

(4)  provide  information  to  receivers  or 
conservators  of  savings  associations  or 
formerly  insured  savings  associations; 

(5)  when  considered  appropriate, 
provide  information  to  a  bar  assocaiton, 
the  American  Institute  of  Certified 
PubUc  Accountants,  or  other 
professional  organizations  performing 
similar  functions,  for  possible 
disciplinary  action;  and 

(6)  provide  information  to  any  person* 
with  whom  the  OTS  contracts  to 
reproduce,  by  typing,  photocopying  or 
other  means,  any  record  within  this 
system  for  use  by  the  OTS  and  its  staff 
in  connection  with  their  official  duties 
or  to  any  person  who  is  utilized  by  the 
OTS  to  perform  clerical  or  stenographic 
functions  relating  to  the  official 
business  of  the  OTS. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

RETRIEVABILfTY: 

Records  are  retrievable  by  the  name  of 
the  individual  and/or  by  the 
individual's  relationship  to  the  thrift  or 
thrift  holding  company  involved. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets  with  access  limited 
to  those  persons  who  have  need  for 
information  from  the  system  in  the 
performance  of  their  duties.  Access  to 
computerized  records  is  limited, 
through  the  use  of  a  password,  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  fifteen  years 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Administrator,  Corporate 
Activities  Division.  See  "System 
Location"  for  address. 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  from 
notification  and  record-access 
requirements  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents  under  5  U.S.C.  552a  (j)(2)  and 
(k)(2)  as  relating  to  investigatory 
material  compiled  for  law  enforcement 
purposes. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  Procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

This  system  is  exempted  under  5 
U.S.C.  552a  (j)(2)  and  (k)(2)  irom  the 
requirements  that  the  sources  of  records 
used  in  the  system  be  published, 
because  it  contains  investigatory 
material  compiled  for  law  enforcement 
purposes. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d).  (e)(1),  (e)(4)  (G),  (H)  and 
(I),  and  (f)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (j)(2)  and  (k)(2). 

Tmsury/OTS  .002 

SYSTEM  NAME: 

Correspondence/Correspondence 
Tracing. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

White  House  and  Executive  Office  of 
the  President  officials.  Members  of 
Congress,  Treasury  Department  officials, 
the  general  public,  and  businesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  addressed 
to  the  Director  of  OTS;  letters  from 
members  of  Congress  transmitting 
letters  from  constituents  or  making 
inquiries;  OTS  responses;  OTS 
memoranda  and  notes  used  to  prepare 
responses;  and  information  concerning 
internal  office  assignments,  processing 
and  response  to  the  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  maintain  written  records  of 
correspondence  addressed  to  the 
Director  of  OTS  and  Congressional 
correspondence;  to  track  the  progress  of 
the  response;  to  docimient  the 
completion  of  the  response  to  the 
incoming  correspondence. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosures  may  be  made  to  a 
Congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains; 

(2)  Information  may  be  disclosed  to 
the  appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order  or  Ucense. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING.  RETAINING,  OISPOSINQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  and  in  paper  files. 

retrcvabhjty: 

Records  are  maintained  by  name  of 
individual;  assignment  control  number. 

SAFEGUARDS:  Access  to  paper  records  is 
limited  to  authorized  personnel  with  a  direct 
need  to  know.  Some  paper  records  are 
maintained  in  locked  file  cabinets  in  a 
secured  office  with  access  limited  to  those 
personnel  whose  official  duties  require 
access.  Access  to  computerized  records  is 
limited,  through  the  use  of  a  f>assword.  to 
those  whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Computerized  records  and  paper 
records  are  retained  for  two  (2)  years 
after  the  Director's  or  member  of 
Congress'  term,  then  transferred  directly 
to  the  National  Archives. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Congressional  Affairs.  See 
"System  Location"  for  address. 

NOTIFICATXNI  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  identify  the  category  and  type  of 
records  sou^t;  and 

(3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Incoming  correspondence  and  Office 
of  Thrift  Supervision  responses. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None: 

Tr«asury/OTS  .003 

SYSTEM  NAME: 

Consumer  Complaint  System. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1 700  G 
Street,  NW.,  Washington,  DC.,  20552. 
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See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEQCMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  submit  inquiries  of 
complaints  concerning  federally  insured 
depository  institutions,  service 
corporations,  and  subsidiaries. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

Consumer's  name,  savings 
association's  docket  niunber,  case 
number  as  designated  by  a  Consumer 
Complaint  Case  number.  Within  these 
categories  of  records,  the  following 
information  may  be  obtained: 
Consumer's  address,  source  of  inquiry 
or  complaint,  nature  of  the  inquiry  or 
complaint,  natiu«  of  the  inquiry  or 
complaint  designated  by  instrument  and 
complaint  code,  information  on  the 
investigation  and  resolution  of  inquiries 
and  complaints. 

AUTHOmTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

PURP08C(S): 

OTS  uses  this  system  to  track 
individual  complaints  and  to  provide 
additional  information  about  each 
institution's  compUance  with  regulatory 
requirements. 

ROUTME  USES  FOR  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  hiformation  may  be  disclosed  to 
officials  of  regulated  savings 
associations  in  connection  with 
investigation  and  resolution  of 
complaints  and  inquiries; 

(2)  relevant  information  may  be  made 
available  to  appropriate  law 
enforcement  agencies  or  authorities  in 
connection  with  investigation  and/or 
prosecution  of  alleged  civil,  criminal 
and  administrative  violations; 

(3)  disclosures  may  be  made  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  perteiins; 

(4)  disclosures  may  be  made  to  other 
Federal  and  nonfederal  governmental 
supervisory  or  regulatory  authorities 
when  the  subject  matter  is  within  such 
other  agency's  jurisdiction. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRMEVWQ,  ACCESSMG,  RETAINING,  AND 
DtSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  Hies 
and  on  magnetic  media. 

retrevabhjty: 

By  name  of  the  individual,  complaint 
case  number,  savings  association  name, 
docket  number,  district  complaint  code, 
instrument  code,  source  code  or  by 
some  combination  thereof. 


SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets  with  access  limited 
to  those  persoimel  whose  official  duties 
require  access.  Access  to  computerized 
records  is  Umited,  through  use  of  system 
passwords,  to  those  whose  official 
duties  require  access. 

retention  and  disposal: 

Active  files  are  maintained  until  the 
case  is  closed.  Closed  files  are  retained 
for  six  (6)  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Consumer  Programs,  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procediu-e"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Inquirer  or  complainant  (or  his  or  her 
representative  which  may  include  a 
member  of  Congress  or  an  attorney); 
savings  association  officials  and 
employees;  compliance/safety  and 
soimdness  examiner(s);  and  other 
supervisory  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/OTS  .004 

SYSTEM  NAME: 

Criminal  Referral  Database. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasiuy ,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  suspected  of  having 
committed  crime(s)  and  individuals 
indicated  or  convicted  of  crime(s) 
against  or  involving  savings 
associations. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Criminal  Referrals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBl: 
12  U.S.C.  1464;  44  U.S.C.  3101. 

PURPOSE(S): 

This  system  lists  all  matters  referred 
to  the  Department  of  Justice  for  possible 
criminal  proceedings. 

ROUTME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order  or  license. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

RETRIEVABILrrY: 

Records  are  filed  by  name  of 
individual,  savings  institution  or 
referral  control  number. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  appropriate  National 
Archives  and  Records  Administration 
General  Records  Schedules. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Chief  Coimsel,  Office  of  Enforcement. 
See  "System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  from 
notification  and  record-access 
requirements  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents  under  5  U.S.C.  552a(j)(2)  and 
(k)(2)  as  relating  to  investigatory 
material  complied  for  law  enforcement 
purposes. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

Criminal  referral  forms  compiled  for 
law  enforcement  purposes. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  bom  5  U.S.C. 
552a(c)(3).  (c)(4),  (d).  (e)(1),  (e)(4)  (G). 
(H)  and  (I),  and  (f)  of  the  Privacy  Act 
piu^uant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

Traasury/OTS  .005 

SYSTEM  NAME: 
Employee  Coimseling  Service. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

See  appendix  A  for  appropriate  local 
address  of  OTS  Regional  Officers. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
system: 

Employees  who  seek  counseling 
services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Counseling  records. 

AUTHORfTY  FOR  MAMTBtANCE  OF  THE  SYSTBN: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURP08E(S): 

To  provide  a  history  and  record  of  the 
employee  counseling  session(s)  and  to 
assist  the  coimselor  in  identifying  and 
resolving  employee  problem(s). 

ROUTME  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  system  will  have  minimal  effect 
on  individual  privacy  because  access  is 
Umited  to  the  employee  counseling 
service  program  counselor.  Under 
special  and  emergency  circiunstances 
records  may  be  released  to  medical 
personnel,  research  personnel,  and  as 
result  of  a  court  order. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSMG.  RETAINING,  AND 
DBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files. 

retrevabhjty: 

Records  are  retrieved  by  a  number 
assigned  to  employee. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinet.  Access  is  limited  to  the 
employee  counselor. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 


Administration  General  Records 
Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Hiunan  Resources.  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  identify  the  category  and  type  of 
records  sought;  and 

(3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTMQ  RECORD  PROCEDURES: 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Employees  and  Coimselors. 

EXEMPTIONS  CLAIMB)  FOR  THE  SYSTEM: 

None. 
Treasury/OTS  .006 

SYSTEM  NAME: 

Employee  Locator  File. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  present  employees  of  the  OTS  and 
persons  whose  employment  has  been 
terminated  vnthin  the  last  six  months. 

CATEGORIES  OF  RECORDS  COVERED  BY  THE 
SYSTEM: 

Employee's  name,  present  address, 
telephone  niunber,  and  the  name, 
address,  and  telephone  niunber  of 
another  person  to  notify  in  case  of 
emergency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTSD: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

This  system  provides  current 
information  on  employee's  address  and 
emergency  contact  person. 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  of  information  may  be 
made  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains; 

(2)  Medical  personnel  in  case  of  an 
emergency. 

POLJOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

retrievabuty: 

Records  are  filed  by  name  of 
individual. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  information  in  a  record  for  a 
particular  job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  until  the 
termination  of  the  employee's 
employment  with  OTS.  After 
termination,  records  are  retained  for  six 
months  then  destroyed. 

SYSTEM  MANAGER(S)  AMD  ADDRESS: 

Director,  Human  Resources.  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sought;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW..  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  whose  record  is  being 
maintained. 
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EXEMPTIONS  ClAMEO  FOU  THE  SYSTEM: 

None. 
Traasury/OTS  .007 

SYSTEM  NAME: 

Employee  Parking. 

SYSTEM  location: 

Office  of  Thrift  Supervision, 
Depeirtment  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGOMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM:  r- 

All  OTS  employees  (and  their 
corresponding  car-pool  members)  who 
apply  for  agency-controlled  parking. 

CATEOOMES  OF  RECOAOS  M  THE  SYSTEM: 

Information  is  contained  in  parking 
applications  and  computerized  reports 
and  consists  of  (for  each  rider):  Name, 
home  address,  office  phone  number, 
and  place  of  employment  (for  non-OTS 
riders).  For  OTS  employees  only:  Work 
hours,  supervisor's  name,  office  code, 
social  security  niunber  and  years  of 
service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

To  control  and  maintain  parking 
applications  and  spaces. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

No  disclosures  are  made  outside  of 
OTS. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVWG.  ACCESSING,  RETAINING,  AND 
DISPOStNG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

RETRIEVABIUTY: 

Records  are  filed  by  parking  pass 
number,  name  of  OTS  employee  and 
social  security  number. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
persoimel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  Umited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedules. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Administration.  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sought;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procediu-e"  above. 

RECORD  SOURCE  CATEGORIES: 

Applications  submitted  by  OTS 
employees  and  non-OTS  riders. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/OTS  .008 

SYSTEM  name: 

Employee  Training  Database. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  the  Office  of  Thrift 
Supervision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  employee  records  are 
maintained  by  name,  course  taken, 
social  security  number,  position, 
division,  and  manager  name. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  44  U.S.C.  3101. 

PURPOSE(S): 

To  maintain  necessary  information  on 
training  taken  by  employees  through 
outside  sources  and  vendors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  not  disclosed  outside  of 
OTS. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
media. 

RETRIEVABILmr: 

Records  are  filed  by  individual  name, 
social  security  number  and  course 
taken. 

SAFEGUARDS: 

Access  to  computerized  records  is 
limited,  through  use  of  a  password,  to 
those  whose  official  duties  require 
access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Training  Manager,  Human  Resources 
Division.  See  "System  Location"  for 
address. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  to  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  soudit;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  records  and  training 
request  forms  completed  by  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/OTS  .009 
SYSTEM  name: 

Health  Files. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

Categories  of  individuals  covered  by 
the  system: 


Participating  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Health  Records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

To  maintain  records  regarding 
medical  care  provided  to  employees  of 
OTS  by  the  health  care  luiit  which  is 
now  closed. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

No  disclosures  are  made  outside  of 
OTS. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSiNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 
Records  are  maintained  in  paper  files. 

RETRIEVABIUTY: 

Records  are  maintained  by  name  of 
individual. 

SAFEGUARDS: 

Records  re  maintained  at  the  Federal 
Records  Center.  Only  authorized 
persomiel  have  access  to  location. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Himian  Resources.  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sou^t;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Health  imit  staff  and  subject  of  the 
record. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Treasury/OTS  .010 

SYSTEM  NAME: 
Inquiry/Request  Control  System. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20052. 

CATEGORIES  OF  INDIVKHJALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  make  inquiries,  requests 
for  records  or  information  concerning 
activities  of  the  OTS,  regulated  financial 
institutions  and  related  individuals  and 
organizations;  e.g.,  holding  companies, 
service  corporations,  directors  of  thrifts, 
advisors  or  representatives  of  the  thrift 
industry  and  also  requests  for  records 
under  the  Freedom  of  Information  Act 
and  the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Selected  items  of  information 
extracted  from  incoming  inquiry,  and 
records  concerning  internal  office  case 
assignments,  processing  and  resolution 
of  the  inquiry/request. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  internally  control  work  flow  and 
assigiunents;  to  track  progress  of  the 
inquiry/request;  and  to  provide 
statistical  information  for  budgetary, 
resource  allocation,  and  statutory 
reporting  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  magnetic  media. 

RETRIEVABILTTY: 

Records  are  maintained  by  individual 
name,  case  control  number,  subject  of 
inquiry,  savings  and  loan  association 
and/or  financial  institution,  docket 
number,  receipt  date,  inquiry  code, 
disposition  code,  or  any  combination 
thereof. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
secured  offices  with  access  limited  to 


those  personnel  whose  official  duties 
require  access.  Access  to  computerized 
records  is  limited,  through  use  of  a 
password,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  one  (1)  year 
and  then  destroyed.  Freedom  of 
Information  Act  and  Privacy  Act  records 
are  retained  and  disposed  of  in 
accordance  with  appropriate  National 
Archives  and  Records  Administration 
General  Records  Schedule. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Information  Services 
Division.  See  "System  Location"  for 
address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sou^t;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Incoming  inquiry  or  request  (by  mail, 
fax,  or  telephone),  internal  case 
assignment  notations,  case  control,  and 
close-out  forms. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Treasury/OTS  .011 

SYSTEM  NAME: 

Positions/Budget. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20052. 

See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INNVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  current  employees  of  the  Office  of 
Thrift  Supervision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  employee  records  are  kept 
by  office  and  agency  as  follows:  Name, 
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title,  entered  on  duty  date,  service 
computation  date,  occupation  series, 
social  security  number,  grade,  current 
salary,  location  of  employee,  date  of  last 
promotion,  and  eligibility  for 
promotion.  Records  are  kept  for  each 
office  (and,  where  appropriate,  for  the 
agency)  on  number  of  vacancies, 
authorized  position  ceilings,  and 
number  of  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

The  system  allows  the  OTS  Budget 
Division  the  ability  to  track  positions  by 
office  to  assure  the  assigned  Full-Time 
Equivalent  ceilings  are  not  exceeded 
and  remain  wdthin  the  limits  set  by  the 
Director  of  the  OTS.  The  system  also 
provides  information  to  each  office 
which  can  be  used  in  developing  their 
calendar  year  compensation  budgets. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  a 
statute,  r\ile,  regulation,  order  or  license. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  magnetic  media. 

RETRIEVABILITY: 

Records  are  hied  by  name  of 
individual. 

SAFEGUARD: 

Paper  records  are  maintained  in  file 
folders  in  secured  areas.  Access  is 
limited  to  personnel  whose  official 
duties  require  such  access  and  who 
have  a  need  to  know  the  information  in 
a  record  for  a  particular  job-related 
purpose.  Access  to  computerized 
records  is  hmited,  through  use  of  a 
password,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  being  retained  and 
disposed  of  in  accordance  with 
appropriate  National  Archives  and 
Records  Administration  General 
Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  Budget  Division,  See 
"System  Location"  for  address. 


NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sought;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDUR'IS: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  records. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 

Treasury/OTS  .012 

SYSTEM  NAME: 

Payroll/Personnel  System  &  Payroll 
Records. 

SYSTEM  LOCATIONS: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street  NW.,  Washington,  DC  20552. 

See  Appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  Office  of  Thrift 
Supervision  (OTS)  employees  and  all 
former  employees  of  the  OTS,  within 
the  past  three  years. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Information  pertaining  to: 

(1)  employee  status,  grade,  saleiry,  pay 
plan,  hours  worked,  hours  of  leave 
taken  and  earned,  hourly  rate,  gross  pay, 
taxes,  deductions,  net  pay,  location,  and 
payroll  history; 

(2)  employee's  residence,  office,  social 
security  number,  and  address; 

(3)  Personnel  actions  (SF-50),  State 
employees'  withholding  exemption 
certificates,  Federal  employees' 
withholding  allowance  certificates  (W4), 
Bond  Allotment  File  (SF-1192),  Federal 
Employee's  Group  Life  Insurance  (SF- 
2810  &  2811),  Savings  Allotment- 
Financial  Institutions,  Address  File 
(OTS  Form  108),  Union  Dues  Allotment, 
time  and  attendance  reports,  individual 
retirement  records  (SF-2806),  Combined 
Federal  Campaign  allotment,  direct 


deposit,  health  benefits,  and  thrift 
investment  elections  to  either  the 
Federal  Thrift  Savings  Plan  (TSP-1)  or 
OTS'  Financial  Institutions  Savings  Plan 
(FITP-107  and  K  1-2). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

Provides  all  the  key  personnel  and 
payroll  data  for  each  employee  which  is 
required  for  a  variety  of  payroll  and 
personnel  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  In  the  event  that  records 
maintained  in  this  system  of  records 
indicate  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  pursuant  thereto,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
state,  local,  or  foreign,  charged  with  the 
responsibility  of  implementing  the 
statute,  or  rule  or  regulation  or  order 
issued  pursuant  thereto; 

(2)  records  from  this  system  may  be 
disclosed  as  a  routine  use  to  other 
Federal  agencies  including  the  Office  of 
Personnel  Management  if  necessary  for 
or  regarding  the  payment  of  salaries  and 
expenses  incident  to  employment  at  the 
Office  of  Thrift  Supervision  or  other 
Federal  employment,  or  the  vesting, 
computation,  and  payment  of  retirement 
or  disability  benefits; 

(3)  records  from  this  system  may  be 
necessary  to  support  the  assessment, 
computation,  and  collection  of  Federal, 
state,  and  local  taxes,  in  accordance 
with  established  procedures; 

(4)  disclosure  of  information  may  be 
made  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
media,  microfiche,  and  in  paper  files. 

retrievabiltty: 

Records  are  filed  by  individual  name, 
social  security  number  and  by  office. 

SAFEGUARDS: 

Paper  and  microfiche  records  are 
maintained  in  secured  offices  and 
access  is  Umited  to  personnel  whose 
official  duties  require  such  access  and 


who  have  a  need  to  know  the 
information  in  a  record  for  particular 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  the  use  of  a  password,  to  those 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  appropriate  National 
Archives  and  Records  Administration 
General  Records  Schedules. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Human  Resources.  See 
"System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  records; 

(2)  Identify  the  category  and  type  of 
records  sought;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  and  payroll  records  of 
cvurent  and  former  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

Traesury/OTS  .013 

SYSTEM  NAME: 

Personnel  Security  and  Suitability 
Program. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasuiry,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  government 
employees  and  appUcants  applying  for 
employment  with  the  Office  of  Thrift 
Supervision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Background  investigations,  limited 
background  investigations,  minimal 


background  investigations,  national 
agency  check  investigations,  periodic  re- 
investigations, and  FBI  and  other  agency 
name  checks,  investigative  information 
relating  to  personnel  investigations 
conducted  by  the  Department  of  the 
Treasury,  the  Office  of  Personnel 
Management,  and  other  Federal 
agencies  and  departments  on 
preplacement  and  postplacement  basis 
to  make  suitability  for  employment 
determinations  and  for  granting  security 
clearances.  Card  records,  automated 
data  systems,  or  logs  comprised  of 
notices  of  personnel  security  and 
suitability  investigations  reflecting 
identification  data  on  inciunbents  and 
former  employees,  and  record  type  of 
E.O.  10450  investigations  and  degree 
and  date  of  security  clearance,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450,  sections  2  and 
3,  Executive  Order  12356,  part  4, 
Executive  Order  10577,  5  USC  3301, 
and  5  CFR  parts  731,  732  and  736. 

PURPOSE(S): 

The  purpose  of  the  records  in  the 
Personnel  Security  and  Suitability 
System  is  to  enable  the  OTS  to 
determine  and  dociunent  each 
employee's  suitability  or  security  risk 
for  selection,  employment  and 
continued  employment  according  to 
appropriate  Federal  regulations. 

ROUTME  USES.OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  to 
departmental  and  agency  officials  or 
other  Federal  agencies  as  relevant  to  or 
necessary  for  making  suitabihty  or 
employabihty  retention  or  security 
clearance  determinations. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  logs  and  index  cards. 

RETRIEVABILTTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Records  are  stored  in  locked  metal 
containers  and  in  locked  rooms.  They 
are  limited  to  officials  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties.  Officials  are  required  to 
sign  an  access  form. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 


National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division. 
See  "System  Location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sou^t;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Chief,  Disclosure 
Branch,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW,  Washington,  DC 
20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  current 
and  former  employees,  coworkers, 
neighbors,  acquaintances,  educational 
records  and  instructors,  and  pohce  and 
credit  record  checks. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Appendix  A — Addresses  of  OfBce  ofThrift 
Supervision  Regional  OfBces: 

Northeast  Region 

10  Exchange  Place  Centre,  18th  Floor,  Jersey 
City,  New  Jersey  07302 

Southeast  Region 

1475  Peachtree  Street,  NE.,  Atlanta,  Georgia 
30309 

Central  Region 

111  East  Wacker  Drive,  Suite  800,  Chicago, 
Illinois  60601 

Midwest  Region 

122  W.  John  Carpenter  Freeway,  Suite  600, 
Irving,  Texas  75039 

West  Region 

One  Montgomery  Street,  Suite  400,  San 
Francisco,  California  94104 

|FR  Doc.  95-6166  Filed  3-13-95;  8:45  am] 
BILUNO  CODE  672(M>1-M 


UMI 


13778 


Federal  Register  /  Vol.  60,  No.  49  /  Tuesday.  March  14,  1995  /  Sunshine  Act  Meetings        13779 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  49 
Tuesday,  March  14,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b{e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  9:00  a.m.  on 
Friday,  March  17, 1995,  to  conduct  a 
public  hearing,  and  to  consider 
testimony,  on  the  Corporation's 
proposals  to  amend  the  assessment  rate 
schedule  for  members  of  the  Bank 
Insurance  Fund  while  retaining  the 
existing  assessment  rate  schedule 
applicable  to  members  of  the  Savings 
Association  Insurance  Fund. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  March  10, 1995. 
Federal  Deptosit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  95-6433  Filed  3-10-95;  8:45  am) 
HLLMO  COOC  •714-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  March  21, 

1995. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  and 

Constitution  Avenue,  NW.,  Washington, 

DC  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 


is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32518,  The  Phillips 
Company — Petition  For  Declaratory  Order. 

Finance  Docket  No.  32479,  Ckiddo  Antoine 
and  Little  Missouri  Railroad  Company — 
Feeder  Line  Acquisition — Arkansas  Midland 
Railroad  Company  Line  Between  Gurdon  and 
Birds  Mill.  AR. 

Ex  Parte  No.  511,  Petition  for 
Rulemaking — Protection  of  Surveying 
Benchmarks  in  Railroad  Abandonments. 

Finance  Docket  No.  31922  (Sub-No.  1), 
Wisconsin  Central  Ltd. — Purchase 
Exemption — Soo  Line  Railroad  Company 
Line  Between  Superior  and  Ladysmith,  Wl 
(Arbitration  Review). 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  Alvin  H.  Brown  or  A. 

Dennis  Watson,  Office  of  External 

Affairs,  Telephone:  (202)  927-5350, 

TDD:  (202)  927-5721. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-6374  Filed  3-10-95;  3:17  pml 

BILUNQ  COOe  7036-01-P 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday, 
March  21, 1995. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6420A     Railroad  Accident  Report:  Collision 
and  Derailment  of  Amtrak  Train  87  With 
An  Ititermodal  Trailer  Carried  on  CSXT 
Train  176  at  Selma,  North  Carolina,  May 
16. 1994 

6503A    Briefs  of  Aviation  Accidents:  Two 
Briefs  Previously  Sent  to  the  Board  for 
Approval — Talladega,  Alabama  and 
Hohenwald,  Tennessee 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  March  10. 1995. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  95-6324  Filed  3-10-95;  10:01  am) 

BILUNG  COOE  7S33-01-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  2:00  p.m.,  Friday,  March 

17,  1995. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  N.W.,  Suite 

800,  Board  Room,  Washington,  D.C. 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Coimsel/ 

Secretary  202/376-2441. 

Agenda 

I.  Call  to  Order 

II.  Approval  of  Minutes: 
December  16, 1994 

III.  Audit  Committee  Report: 
February  22, 1995,  Meeting 

a.  Receive  FY  1994  Audit  Report  from 
Outside  Auditors 

b.  Selection  of  Outside  Auditors 

c.  Proposed  Revisions  to  the  Corporate 
Investment  Policy 

IV.  Budget  Committee  Report: 
February  23, 1995,  Meeting 

a.  Proposed  FY  1995  Budget  Revisions 

V.  Treasiu^r's  Report 

VI.  Executive  Director's  Quarterly 

Management  Report 

VII.  Adjourn 
Veronica  D.  Dean 
Assistant  Secretary/Paralegal. 

[FR  Doc.  95-6325  Filed  3-10-95;  10:01  ami 

BILUNG  COM  7$7e-*1-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  13,  20,  27,  and 

April  3, 1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  13 

Tuesday,  March  14 

11:00  a.m. 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Wednesday,  March  15 

2:00  p.m. 
Briefing  on  Proposed  Changes  to  NRC  Fee 

Rule  (Public  Meeting) 
(Contact:  Jesse  Punches,  301-415-7322) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  20— Tentative 


Wednesday,  March  22 

10:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  John  Hickey,  301-415-7192) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  March  27— Tentative 

Tuesday,  March  28 

2:00  p.m. 
Briefing  on  Status  of  Reactor  Regulatory 

Reform  Initiatives  (Public  Meeting) 
(Contact:  Gene  Imbro,  301-415-2969) 

Wednesday,  March  29 

10:00  a.m. 
Briefing  by  National  Academy  of  Sciences 
on  Status  of  Independent  Review  of 
Medical  Use  Program  (Public  Meeting) 
(Contact:  Pat  Rathbun,  301-415-7178) 
2:00  p.m. 
Briefing  on  Lessons  Learned  from 
Enhanced  Participatory  Rulemakings 
(Public  Meeting) 
(Contact:  Chip  Cameron.  301-415-1642) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  March  31 

10:00  a.m. 
Briefing  by  IG  and  Staff  Concerning  Audit 
of  HLW  Licensing  Support  System  (LSS) 
(Public  Meeting) 


(Contact:  Moe  Levin,  301-415-7458) 
Week  of  April  3— Tentative 

Wednesday,  April  5 

10:00  a.m. 
Briefing  on  PRA  Implementation  Plan 

(Public  Meeting) 
(Contact:  Edward  Butcher,  301-415-3183) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  on  March  8,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Management  and 
Personnel  Matters"  (CLOSED— Ex.  2 
and  6)  be  held  on  March  8,  and  on  less 
than  one  week's  notice  to  the  public. 

By  a  vote  of  3-0  on  March  9,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Sequoyah  Fuels  Corporation — 
Intervener's  Petition  for  Review  of  the 
Presiding  Officer's  Order  LBP-93-25" 
(Public  Meeting)  be  held  on  March  9, 
and  on  less  than  one  week's  notice  to 
the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 


Act  as  sf>ecific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording) — (301)  415-1292: 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  alb@nrc.gov  or  gkt@iu-c.gov. 

Dated:  March  9, 1995. 

WUliam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-6390  Filed  3-10-95;  3:17  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  56 
[Docket  No.  PY-«2-004] 
RIN  0S81-AA60 

Voluntary  Shell  Egg  Grading 

Correction 

In  rule  document  95-5543  beginning 
on  page  12401  in  the  issue  of  Tuesday, 


March  7, 1995,  make  the  following 
correction: 

On  page  12403,  the  table  is  corrected 
to  read  as  follows: 

$56,231    [CorrectMq 


Tuesday 
March  14,  1995 


Mninium  porcentage  of  quality  r»- 

quirad  (lot  avarage) ' 
Mawnum  parcentage  tolarance  par- 

mittad  (15  pan:ant  Id  avarage)' 


Nast-run  grada,  description ' 


AA  quality*  

A  quality  or  better' „ 

B  quality  lor  shell  shape,  proncuncad  ridges  or  thin  spots,  interior  quality  finduding  lilood  &  meat  spots)  or  cage  tnaitts*  and  blood  stains 


Checks  . 


Adhering  dirt  or  foreign  material  'A  inch  or  larger  in  dwneler  . 


U.S.  nest- 
run  

percent  AA 
quality  > 


20 
85 

10 

6 

3 

5 


'  Stains  (oltwr  tfian  rusty  or  blacliish  appearing  cage  marks  or  bkxxl  stains),  and  adhering  dirt  arxj  foreign  material  on  the  shell  less  than  ^A  inch  in  diameter  shall  not  be  considered  as  quality 
factors  in  determining  itie  grade  designation. 
'The  actual  total  percentage  must  be  stated  m  the  grade  name. 
'  Substitution  of  eggs  of  higher  qualities  for  lower  specified  qualities  is  permitted. 
'  No  case  may  contain  less  tfian  1 0  percent  AA  quality. 

'No  case  may  contain  less  than  75  percent  A  quality  and  AA  quality  eggs  in  any  combination. 
*Cage  marks  mrhich  are  msty  or  blackish  in  appearance  shall  be  considered  as  quality  factors.  Marks  whnh  are  slightly  gray  in  appearance  are  not  considered  as  quality  factors. 


Occupational  Safety  and  Health 
Administration 


WLUNQ  CODE  1506-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611, 675.  and  676 

[Docket  No.  950206040-6040-01;  I.D. 
111494A] 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands;  Foreign  Fishing; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Aiasica; 
Final  1995  Harvest  Specifications  of 
Groundfish 

Correction 

In  rule  document  95-3485  beginning 
on  page  8479,  in  the  issue  of  Tuesday, 


February  14, 1995,  make  the  following 
corrections: 

l.On  page  8481,  in  the  first  coliunn, 
in  the  first  paragraph,  after  the  word 
"below"  insert  a  period. 

2.0n  the  same  page,  in  the  2nd 
coliunn,  in  the  21st  line  from  the  top, 
after  the  word  "specifications"  insert 
"(Table  1)". 

3.C>n  page  8482,  in  the  third  coliuim, 
in  the  table,  imder  the  heading  entitled 
"Roe  season*",  in  the  eighth  line,  "552 
(6)"  should  read  "552". 

4.C)n  page  8484,  in  the  third  column, 
in  the  first  paragraph,  in  the  first  line 
fi-om  the  bottom,  after  the  word 
"mortality"  insert  a  period. 

BILUNG  CODE  1506-01-0 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Changes  to  U.S.  Court  of 
Appeals  for  the  Armed  Forces  RIes 

Correction 

In  notice  docimient  95-1879 
beginning  on  page  4893  in  the  issue  of 
Wednesday,  January  25, 1995,  make  the 
following  correction: 

On  page  4895,  in  the  first  coliunn, 
imder  DATES,  in  the  last  line,  "February 
24, 1995."  should  read  "March  27, 
1995.". 

BILUNG  CODE  1506-01-0 


29  CFR  Part  1910,  et  al. 

Powered  Industrial  Truck  Operator 
Training;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910. 1915, 1917.  and 
1918 

[DockM  No.  S-008] 

Powered  Industrial  Trucl(  Operator 
Training 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  to  revise  the  general  industry 
safety  standard  for  training  powered 
industrial  truck  operators  and  to  add 
equivalent  training  requirements  for  the 
maritime  industries.  The  existing 
standard  in  part  1910  requires  that  only 
trained  operators  who  are  authorized  to 
do  so  can  operate  powered  industrial 
trucks  and  that  methods  of  training  be 
devised.  The  proposed  training 
requirements  would  mandate  the 
development  of  a  training  program  that 
would  base  the  amount,  type,  degree, 
and  sufficiency  of  training  on  the 
knowledge  of  the  trainee  and  the  ability 
of  the  vehicle  operator  to  acquire,  retain, 
and  use  the  knowledge  and  the  skills 
and  abilities  that  are  necessary  to  safely 
operate  the  truck.  A  periodic  evaluation 
of  each  operator's  performance  would 
be  required.  Refresher  or  remedial 
training  also  would  be  required,  based 
primarily  on  unsafe  operation,  an 
accident  or  near  miss,  or  deficiencies 
found  in  a  periodic  evaluation  of  the 
operator. 

DATES:  Written  comments  and  requests 
for  a  hearing  on  this  proposed  rule  must 
be  postmarked  by  July  12, 1995. 

ADDRESSES:  Comments,  information, 
and  hearing  requests  should  be  sent  in 
quadruplicate  to:  Docket  Office,  Docket 
No.  S-008:  Room  N2624:  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration;  200 
Constitution  Avenue  NW;  Washington, 
DC  20210  (202-219-7894). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  P.  Liblong,  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3641;  200  Constitution  Avenue 
NW;  Washington,  DC  20210  (202-219- 
8148). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

a.  The  General  Industry  Standard 

On  May  29, 1971  (36  FR  10466), 
OSHA  adopted  some  of  the  existing 
Federal  standards  and  national 
consensus  standards  as  OSHA  standards 
under  the  procedures  described  in 
section  6(a)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  (29  U.S.C. 
655,  et.al.).  Section  6(a)  permitted 
OSHA  to  adopt,  without  rulemaking, 
within  2  years  of  the  effective  date  of 
the  Act,  any  established  Federal 
standard  or  national  consensus 
standard. 

One  of  the  consensus  standards  that 
was  adopted  under  the  6(a)  procedure 
was  the  American  National  Standards 
Institute  (ANSI)  B56.1-1969  Safety 
Standard  for  Powered  Industrial  Trucks. 
Among  the  provisions  adopted  from  that 
standard  was  the  operator  training 
requirement  codified  at  29  CFR 
1910.178(1).  which  states: 

Only  trained  and  authorized  operators 
shall  be  permitted  to  operate  a  powered 
industrial  truck.  Methods  of  training  shall  be 
devised  to  train  operators  in  the  safe 
operation  of  [Kiwered  industrial  truclcs. 

In  that  consensus  standard,  a  powered 
industrial  truck  is  defined  as  a  mobile, 
power-driven  vehicle  used  to  carry, 
push,  pull,  lift,  stack,  or  tier  material. 
One  truck  may  be  known  by  several 
different  names.  Included  are  vehicles 
that  are  commonly  referred  to  as  high 
lift  trucks,  coimterbalanced  trucks, 
cantilever  trucks,  rider  trucks,  forklift 
trucks;  high  lift  trucks,  high  Uft  platform 
trucks:  low  lift  trucks,  low  lift  platform 
trucks;  motorized  hand  trucks,  pallet 
trucks;  narrow  aisle  rider  trucks, 
straddle  trucks;  reach  rider  trucks; 
single  side  loader  rider  trucks;  high  lift 
order  picker  rider  trucks;  motorized 
hand/rider  trucks;  or  counterbalanced 
front/side  loader  lift  trucks.  Excluded 
from  the  scope  of  the  OSHA  standard 
are  vehicles  used  for  earth  moving  or 
over-the-road  haulage. 

b.  The  Maritime  Safety  Standards 

In  1958,  Congress  amended  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (LHWCA)  (44  Stat. 
1424;  33  U.S.C.  901  et  seq.)  to  provide 
maritime  employees  with  a  safe  work 
environment.  The  amendments  (Pub.  L. 
85-742.  72  Stat.  835)  required 
employers  covered  by  the  LHWCA  to 
"furnish,  maintain  and  use"  equipment 
and  to  establish  safe  working  conditions 
in  accordance  with  regulations 
promulgated  by  the  Secretary  of  Labor. 
Two  years  later,  the  Labor  Standards 
Bureau  (LSB)  issued  the  first  set  of 


safety  and  health  regulations  for 
longshoring  activities  as  29  CFR  part  9 
(25  FR  1565,  February  20, 1960).  These 
regulations  only  covered  longshoring 
activities  taking  place  aboard  vessels. 

Passage  of  the  OSH  Act  (84  Stat.  1590; 
29  U.S.C.  650  et  seq.)  authorized  the 
Secretary  of  Labor  to  adopt  established 
Federal  standards  issued  under  other 
statutes,  including  the  LHWCA.  as 
occupational  safety  and  health 
standards  under  the  OSH  Act. 
Accordingly,  the  Secretary  adopted  the 
existing  shipyard  employment  and 
longshoring  regulations  and  recodified 
these  rules  as  29  CFR  parts  1915  and 
1918  (39  FR  22074,  June  19, 1974). 
Since  the  OSH  Act  comprehensively 
covered  all  private  employment,  the 
longshoring  standards  also  applied  to 
shoreside  cargo-handling  operations. 
(See  29  CFR  1910.16.)  The  requirements 
for  the  use  of  mechanically  powered 
vehicles  used  aboard  vessels  were 
codified  at  §  1918.73.  These  provisions 
did  not  include  a  requirement  for  the 
training  of  vehicle  operators. 

In  addition,  in  accordance  with 
established  policy  codified  at  29  CFR 
1910.5(c)(2).  OSHA  has  applied  its 
general  industry  regulations  to 
shoreside  activities  not  covered  by  its 
older  longshoring  rules.  Citations  also 
have  been  issued  under  section  5(a)(1) 
(the  General  Duty  Clause)  of  the  OSH 
Act  (84  Stat.  1593;  29  U.S.C.  654).  since 
some  serious  hazards  are  not  addressed 
by  the  requirements  of  part  1910. 1915. 
or  1918. 

On  July  5, 1983  (48  FR  30886),  OSHA 
published  its  final  standard  for  Marine 
Terminals.  These  rules  were  intended  to 
address  the  shoreside  segment  of  marine 
cargo  handling.  Section  1917.27 
Personnel  required  that: 

(a)  Qualifications  of  machinery  operators. 

(1)  Only  those  employees  determined  by 
the  employer  to  be  competent  by  reason  of 
training  or  experience,  and  who  understand 
the  signs,  notices  and  operating  instructions 
and  are  familiar  with  the  signal  code  in  use 
shall  be  permitted  to  operate  a  crane,  winch 
or  other  power  operated  cargo  handling 
apparatus,  or  any  power  operated  vehicle,  or 
give  signals  to  the  operator  of  any  hoisting 
apparatus. 

Exception:  Employees  being  trained  and 
supervised  by  a  designated  person  may 
operate  such  machinery  and  give  signals  to 
operators  during  training. 

(2)  No  employee  known  to  have  defective 
uncorrected  eyesight  or  hearing,  or  to  be 
suffering  from  heart  disease,  epilepsy,  or 
other  ailments  which  may  suddenly 
incapacitate  him  shall  be  permitted  to 
operate  a  crane,  winch  or  other  power- 
operated  cargo  handling  apparatus  or  a 
power-operated  vehicle. 

The  Marine  Terminal  Standards  also 
had  requirements  for  powered  industrial 
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trucks  at  §  1917.43  Powered  industrial 
trucks.  However,  these  requirements 
were  for  the  operation,  maintenance  and 
outfitting  of  those  vehicles  and  did  not 
expand  upon  the  training  requirements 
found  at  §1917.27. 

On  June  2.  1994,  OSHA  published  in 
the  Federal  Register  (59  FR  28594)  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  the  revision  of  the  longshoring  and 
marine  terminals  standards. 

That  NPRM  did  not  propose  to  amend 
significantly  the  aforementioned 
training  requirements  of  §  1917.27  or  to 
incorporate  a  training  requirement  for 
longshoring  (on-board  vessel) 
operations. 

c.  Updated  Consensus  Standard 

Since  promulgation  of  the  OSHA 
standards,  the  consensus  standard 
(ANSI  B56.1)  has  undergone  four 
complete  revisions  (dated  1975, 1983, 
1988  and  1993).  The  current  consensus 
standard  (Ex.  3-1)  states: 

4.18  Operator  qualifications. 

Only  trained  and  authorized  persons  shall 
be  permitted  to  operate  a  powered  industrial 
truck.  Operators  of  powered  industrial  trucks 
shall  be  qualified  as  to  visual,  auditory, 
physical,  and  mental  ability  to  operate  the 
equipment  safely  according  to  4.19  and  all 
other  applicable  parts  of  Section  4. 

4.19  Operator  training. 

4.19.1  Personnel  who  have  not  been 
trained  to  operate  powered  industrial  trucks 
may  operate  a  truck  for  the  purposes  of 
training  only,  and  only  under  the  direct 
supervision  of  the  trainer.  This  training 
should  be  conducted  in  an  area  away  from 
other  trucks,  obstacles,  and  pedestrians. 

4.19.2  The  operator  training  program 
should  include  the  user's  policies  for  the  site 
where  the  trainee  will  operate  the  truck,  the 
operating  conditions  for  that  location,  and 
the  specific  truck  the  trainee  will  operate. 
The  training  program  shall  be  presented  to  all 
new  operators  regardless  of  previous 
experience. 

4.19.3  The  training  program  shall  inform 
the  trainee  that: 

(a)  The  primary  responsibility  of  the 
operator  is  to  use  the  powered  industrial 
truck  safely  following  the  instructions  given 
in  the  training  program. 

(b)  Unsafe  or  improper  operation  of  a 
powered  industrial  truck  can  result  in:  death 
or  serious  injury  to  the  operator  or  others; 
damage  to  the  powered  industrial  truck  or 
other  property. 

4.19.4  The  training  program  shall 
emphasize  safe  and  proper  operation  to  avoid 
injury  to  the  operator  and  others  and  prevent 
property  damage,  and  shall  cover  the 
following  areas: 

(a)  Fundamentals  of  the  powered  industrial 
truck(s)  the  trainee  will  operate,  including: 

(1)  characteristics  of  the  powered 
industrial  truck(s),  including  variations 
between  trucks  in  the  workplace; 

(2)  similarities  to  and  differences  from 
automobiles: 


(3)  significance  of  nameplate  data, 
including  rated  capacity,  warnings,  and 
instructions  affixed  to  the  truck; 

(4)  operating  instructions  and  warnings  in 
the  operating  manual  for  the  truck,  and 
instructions  for  inspection  and  maintenance 
to  be  performed  by  the  operator: 

(5)  type  of  motive  power  and  its 
characteristics; 

(6)  method  of  steering: 

(7)  braking  method  and  characteristics, 
with  and  without  load; 

(8)  visibility,  with  and  without  load, 
forward  and  reverse; 

(9)  load  handling  capacity,  weight  and  load 
center. 

(10)  stability  characteristics  with  and 
without  load,  with  and  without  attachments; 

(11)  controls-location,  function,  method  of 
operation,  identification  of  symbols; 

(12)  load  handling  capabilities;  forks, 
attachments; 

(13)  fueling  and  battery  charging; 

(14)  guards  and  protective  devices  for  the 
specific  type  of  truck; 

(15)  other  characteristics  of  the  specific 
industrial  truck. 

(b)  Operating  environment  and  its  effect  on 
truck  operation,  including: 

(1)  floor  or  ground  conditions  including 
temporary  conditions; 

(2)  ramps  and  inclines,  with  and  without 
load; 

(3)  trailers,  railcars,  and  dockboards 
(including  the  use  of  wheel  chocks,  jacks, 
and  other  securing  devices; 

(4)  fueling  and  battery  charging  facilities; 

(5)  the  use  of  "classified"  trucks  in  areas 
classified  as  hazardous  due  to  risk  of  fire  or 
explosion,  as  defined  in  ANSI/NFPA  505; 

(6)  narrow  aisles,  doorways,  overhead 
wires  and  piping,  and  other  areas  of  limited 
clearance; 

(7)  areas  where  the  truck  may  be  operated 
near  other  powered  industrial  trucks,  other 
vehicles,  or  pedestrians; 

(8)  use  and  capacity  of  elevators; 

(9)  operation  near  edge  of  dock  or  edge  of 
improved  surface; 

(10)  other  special  operating  conditions  and 
hazards  which  may  be  encountered. 

(c)  Operation  of  the  powered  industrial 
truck,  including: 

(1)  proper  preshift  inspection  and 
approved  method  for  removing  from  service 
a  truck  which  is  in  need  of  repair; 

(2)  load  handling  techniques,  lifting, 
lowering,  picking  up,  placing,  tilting; 

(3)  traveling,  with  and  without  loads; 
turning  comers; 

(4)  parking  and  shutdown  procedures; 

(5)  other  special  operating  conditions  for 
the  specific  application. 

(d)  Operating  safety  rules  and  practices, 
including: 

(1)  provisions  of  this  Standard  in  Sections 
5.1  to  5.4  address  operating  safety  rules  and 
practices; 

(2)  provisions  of  this  Standard  in  Section 
5.5  address  care  of  the  truck; 

(3)  other  rules,  regulations,  or  practices 
specified  by  the  employer  at  the  location 
where  the  powered  industrial  truck  will  be 
used. 

(e)  Operational  training  practice,  including; 
(1)  if  feasible,  practice  in  the  operation  of 

powered  industrial  trucks  shall  be  conducted 


in  an  area  separate  from  other  workplace 
activities  and  personnel; 

(2)  training  practice  shall  be  conducted 
under  the  supervision  of  the  trainer; 

(3)  training  practice  shall  include  the 
actual  operation  or  simulated  performance  of 
all  operating  tasks  such  as  load  handling, 
maneuvering,  traveling,  stopping,  starting, 
and  other  activities  under  the  conditions 
which  will  be  encountered  in  the  use  of  the 
truck. 

4.19.5    Testing,  Retraining,  and 
Enforcement. 

(a)  During  training,  performance  and  oral 
and/or  written  tests  shall  be  given  by  the 
employer  to  measure  the  skill  and  knowledge 
of  the  operator  in  meeting  the  requirements 
of  the  Standard.  Employers  shall  establish  a 
pass/fail  requirement  for  such  tests. 
Employers  may  delegate  such  testing  to 
others  but  shall  remain  responsible  for  the 
testing.  Appropriate  records  shall  be  kept. 

(b)  Operators  shall  be  retrained  when  new 
equipment  is  introduced,  existing  equipment 
is  modified,  operating  conditions  change,  or 
an  operator's  performance  is  unsatisfactory. 

(c)  The  user  shall  be  responsible  for 
enforcing  the  safe  use  of  the  powered 
industrial  truck  according  to  the  provisions 
of  this  Standard. 

Note:  Information  on  operator  training  is 
available  fttim  such  sources  as  powered 
industrial  truck  manufacturers,  government 
agencies  dealing  with  employee  safety,  trade 
organizations  of  users  of  powered  industrial 
trucks,  public  and  private  organizations,  and 
safety  consultants. 

(For  an  explanation  of  why  OSHA 
decided  to  propose  a  somewhat 
different  standard,  see  section  entitled 
Summary  and  Explanation  of  the 
Proposed  Standard,  below.) 

Since  1971,  the  consensus  committee 
has  adopted  other  volumes  for 
additional  types  of  vehicles  that  fall 
within  the  broad  definition  of  a 
powered  industrial  truck.  Specifically, 
requirements  have  been  adopted  for 
guided'industrial  vehicles,  rough  terrain 
forklift  trucks,  industrial  crane  trucks, 
personnel  and  burden  carriers,  operator 
controlled  industrial  tow  tractors,  and 
manual  propelled  high  lift  industrial 
trucks.  This  rulemaking  would  adopt 
training  requirements  for  all  types  of 
powered  industrial  trucks  regardless  of 
their  usage  and  the  industry  in  which 
they  are  operating. 

d.  Petitions  and  Requests 

On  March  15,  1988.  the  Industrial 
Truck  Association  (ITA)  petitioned 
OSHA  to  revise  its  standard  requiring 
the  training  of  powered  industrial  truck 
operators  (Ex.  3-2).  The  petition 
contained  suggested  language  for  a 
proposed  requirement  along  with  a 
model  operator  training  program  by 
which  compliance  with  the 
recommended  requirement  could  be 
met.  OSHA  responded  to  the  petition  on 
April  8.  1988.  stating  that  work  on  the 
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revision  of  the  OSHA  powered 
industrial  truck  operator  training 
requirement  would  begin  as  soon  as 
other  priority  projects  were  completed. 

In  addition  to  the  petition,  other 
interested  persons  have  frequently 
asked  questions  about  training  operators 
of  powered  industrial  trucks,  such  as: 

•  What  constitutes  the  necessary  and 
sufficient  training  of  forklift  operators? 

•  How  can  one  ensure  that  all  forklift 
operators  have  been  trained? 

•  What  testing,  if  any.  should  be 
conducted  as  part  of  the  training? 

•  Should  the  prior  experience  of  a 
newly  hired  employee  be  considered  as 
fulfilling  part  or  all  of  the  training 
requirement  or  totally  fulfilling  the 
employer's  obligation  to  train  that 
employee? 

Some  interested  persons  have 
suggested  that  OSHA  develop  a 
standardized  training  course  or  at  least 
review  and  comment  on  or  endorse 
various  training  courses,  programs, 
agenda,  or  outlines.  Others  have 
suggested  that  OSHA  license  or  certify 
all  powered  industrial  truck  operators  to 
attest  to  their  ability  to  properly  operate 
powered  industrial  trucks.  These 
concerns  also  were  considered  in  the 
development  of  the  proposed 
rulemaking.  OSHA  is  proposing  to 
amend  the  current  powered  industrial 
truck  operator  training  requirements  for 
general  industry  and  to  adopt  the  same 
requirement  for  the  maritime  industries. 

e.  Reasons  for  the  Proposal 

As  discussed  in  the  benefits  discussed 
below  and  in  the  Regulatory  Impact 
Analysis,  powered  industrial  truck 
accidents  cause  approximately  85 
fatalities  and  34,900  serious  injuries 
each  year.  It  is  estimated  that 
approximately  20  to  25  percent  are  at 
least  in  part  caused  by  inadequate 
training. 

As  just  discussed,  the  ITA  and%tiiers 
have  requested  that  OSHA  improve  its 
training  requirement  for  powered 
industrial  truck  operators.  ANSI  has 
substantially  upgraded  its 
recommended  training  requirements. 
OSHA  preliminarily  concludes  that 
upgrading  the  training  requirements  for 
powered  industrial  truck  operators  will 
substantially  reduce  a  significant  risk  of 
death  and  injury  from  untrained 
operators  driving  powered  industrial 
trucks. 

n.  The  Powered  Industrial  Truck 

The  term  powered  industrial  truck  is 
defined  in  the  American  Society  of 
Mechanical  Engineers,  ASME  B56.1 
(formerly  the  ANSI  B56.1  standard)  as  a 
"mobile,  power  propelled  truck  used  to 


carry,  push,  pull,  lift,  stack,  or  tier 
material." 

There  are  presently  approximately 
822,830  powered  industrial  trucks  in 
use  in  American  industry.  This  number 
was  generated  using  the  available 
information  on  truck  shipments  of 
powered  industrial  trucks  and  the 
percentage  of  market  that  ITA  members 
control.  This  information  was  provided 
OSHA  by  the  Industrial  Truck 
Association. 

The  Industrial  Truck  Association 
stated  in  conversations  with  OSHA 
representatives  that  it  considera  the 
average  useful  life  of  a  powered 
industrial  truck  to  be  8  years.  The  8-year 
life  cycle  has  been  used  throughout  the 
preparation  of  this  proposed  rule  and  in 
the  formulation  of  the  Preliminary 
Regulatory  Impact  Analysis.  The  vehicle 
manufacturers  also  estimate  that  there 
are.  on  average.  1.5  operators  for  each 
industrial  truck.  A  search  of  the 
available  literature  indicates  that  this 
number  has  not  been  disputed.  OSHA 
believes  that  this  number  is  a  fair 
assessment  of  the  number  of  powered 
industrial  operators  since  many 
employers  (particularly  small 
employers)  have  one  operator  per  truck 
and  the  vehicle  is  used  only  during  one 
shift  per  day  whereas  other  vehicles  are 
used  by  multiple  operators  during 
multiple  shifts. 

Powered  industrial  trucks  are 
classified  by  the  manufacturers 
according  to  their  individual  characters. 

There  are  seven  classes  of  powered 
industrial  trucks: 

Class  1— Electric  Motor.  Sit-down 
Rider.  Counter-Balanced  Trucks  (Solid 
and  Pneumatic  Tires). 

Class  2 — Electric  Motor  Narrow  Aisle 
Trucks  (Solid  Tire). 

Class  3 — Electric  Motor  Hand  Trucks 
or  Hand/Rider  Trucks  (Solid  Tires). 

Class  4 — Internal  Combustion  Engine 
Trucks  (Solid  Tires). 

Class  5 — Internal  Combustion  Engine 
Trucks  (Pneumatic  Tires). 

Class  6 — Electric  and  Internal 
Combustion  Engine  Tractors  (Solid  and 
Pneumatic  Tires). 

Class  7— Rough  Terrain  Fork  Lift 
Trucks  (Pneumatic  Tires). 

Each  of  these  different  types  of 
powered  industrial  trucks  has  its  own 
imique  characteristics,  and  inherent 
hazards.  To  maximize  the  effectiveness 
of  the  training,  it  must  be  somewhat 
unique  for  each  type  vehicle.  For 
example,  an  operator  of  a  high  lift  rider 
truck  must  have  an  understanding  of  the 
basics  of  the  vehicle's  stability 
(including  those  factors  which  affect 
that  stability),  the  need  to  not  overload 
the  vehicle,  and  the  need  to  operate  the 


vehicle  according  to  established  rules 
(such  as  not  using  the  vehicle  to  elevate 
employees  who  are  standing  on  its 
forks).  On  the  other  hand,  order  picker 
trucks  elevate  the  operator  along  with  a 
platform  that  is  used  to  hold  material 
destined  for  storage  or  retrieval  from 
storage  in  high  stacking  racks  or  bins. 
The  platforms  on  these  trucks  are  not 
completely  enclosed  by  railings,  toe 
boards,  or  other  similar  fall  protection 
devices  to  prevent  an  operator  from 
falling  off  an  elevated  platform.  To  be 
protected,  the  operator  must  wear  a 
body  harness  or  belt  with  a  lanyard 
affixed  to  the  mast  of  the  vehicle  or  the 
overhead  guard.  Therefore,  training  for 
employees  who  use  order  picker  trucks 
must  emphasize  that  the  use  of  the  body 
belt  or  harness  and  lanyard  is  essential 
whenever  the  operator  is  aloft. 

Powered  industrial  trucks  may  be 
powered  by  gasoline,  propane,  diesel  or 
liquified  petroleum  gas  engines  or  by 
electric  motors.  Each  of  the  basic 
powerplants  (except  propane)  and  their 
associated  components  (such  as 
mufflers  on  internal  combustion  engines 
and  switches  and  wiring  on  electric 
trucks)  may  be  upgraded  and  the  entire 
truck  may  be  approved  by  a  nationally 
recognized  testing  laboratory  for 
operation  in  certain  classified  hazardous 
areas.  These  classified  hazardous  areas 
are  those  parts  of  a  plant,  factory  or 
other  workplace  where  there  exists  or 
may  exist  concentrations  of  flammable 
gases  or  vapors,  combustible  dust,  or 
easily  ignitible  flyings  or  fibers  so  that 
the  risk  of  fire  or  explosion  is  increased. 
The  current  OSHA  general  industry 
standard  for  powered  industrial  trucks 
contains  basic  descriptions  of  the  types 
of  approved  powered  industrial  trucks 
and  the  various  classes,  divisions,  and 
groups  of  classified  hazardous  areas  and 
some  of  the  materials  whose  presence 
would  cause  classification  of  those 
areas.  However,  the  number  of 
substances  whose  presence  causes  the 
hazards  of  fire  and/or  explosion  have 
increased  greatly  since  promulgation  of 
the  OSHA  standards.  (For  additional 
information  on  the  properties  and 
classifications  of  materials,  see  the 
National  Fire  Protection  Association 
(NFPA)  505-1992  Fire  Safety  Standard 
for  Powered  Industrial  Trucks  Including 
Type  Designation,  Areas  of  Use, 
Maintenance,  and  Operation.)  (Ex.  3-3). 

In  addition  to  the  general 
requirements  for  truck  operation,  such 
as  vehicle  stability  and  load  carrying 
capability,  training  must  be  provided  for 
unusual  situations,  such  as  training 
operators  to  handle  asymmetrical  loads 
when  their  work  includes  this  activity. 
The  only  way  that  unusual  loads  may  be 
moved  safely  with  some  powered 


industrial  trucks  is  for  the  operator  to 
understand  and  apply  the  principles  of 
moments  and  stability  of  the  vehicle. 
(These  principles  are  explained  in  more 
detail  in  the  part  of  this  preamble 
entitled  "Powered  Industrial  Truck 
Hazards.")  With  many  powered 
industrial  trucks,  the  capacity  is  given 
as  some  weight  at  some  load  center 
[usually  24"  (61  cm)].  If  the  operator 
does  not  understand  that  the  load  center 
is  the  distance  from  the  vertical  face  of 
the  forks  to  the  center  of  gravity  of  the 
load  and  that  loads  are  usually 
symmetrical,  then  the  operator  may  pick 
up  a  load  incorrectly.  If  the  operator 
understands  that  the  capacity  of  the 
vehicle  decreases  as  the  load  center 
increases,  then  some  asymmetrical  or 
off-center  loads  may  be  safely  picked  up 
and  moved  using  a  high  lift  truck.  Other 
type  trucks,  such  as  low  lift  platform 
trucks,  can  handle  asymmetrical  or  off- 
center  loads  with  minimum  danger  to 
an  employee  because  the  load  is  not 
raised  far  above  the  ground.  However, 
because  these  type  trucks  are  unable  to 
raise  loads  far  above  the  ground,  they 
are  of  little  or  no  use  when  working  in 
a  workplace  that  has  high  stacking  racks 
or  bins  where  powered  industrial  trucks 
must  be  able  to  deposit  and  retrieve 
loads  from  considerable  distances  above 
the  ground  or  floor. 

Powered  industrial  trucks  also  are 
used  to  move  large  items  or  many 
smaller  items  about  the  workplace 
without  the  restrictions  that  generally 
exist  with  other  mechanical  material 
handling  equipment.  Other  material 
handling  equipment,  like  overhead 
cranes  or  conveyors,  are  restricted  to 
moving  material  along  a  particular, 
predetermined  pathway.  A  powered 
industrial  truck,  on  the  other  hand,  may 
operate  along  any  aisleway  or 
passageway  provided  it  is  wide  enough 
to  accommodate  the  vehicle  and  can 
support  the  vehicle  and  its  load.  Once 
one  of  these  trucks  has  left  an  area,  there 
is  no  remaining  obstruction  to  the  flow 
of  employee  or  vehicular  traffic,  as 
would  normally  occur  when  fixed 
equipment  is  used. 

Powered  industrial  trucks  may  be 
operated  in  and  among  employees  with 
little  or  no  inconvenience  to  the 
employees.  Although  it  may  be 
convenient  to  operate  a  powered 
industrial  truck  around  employees,  this 
can  be  dangerous,  particularly  when  the 
employees  may  be  hidden  from  view 
(for  example,  when  they  are  working 
behind  stored  material.) 

These  trucks  may  operate  on  almost 
any  type  surface,  from  smooth  and  level 
floors  to  rocky,  uneven  ground, 
provided  they  were  manufactured  to 
operate  on  that  type  floor  or  ground  and 


the  surface  does  not  have  an  excessive 
slope.  Different  type  trucks  are  designed 
and  manufactured  to  operate  in  various 
work  environments.  Not  only  may 
powered  industrial  trucks  be  used  for 
moving  material  about  the  workplace, 
high  lift  trucks  are  used  to  raise  loads 
up  to  30  or  40  feet  above  the  floor  and 
deposit  the  material  on  a  rack, 
mezzanine  or  other  elevated  location 
and  then  retrieve  and  lower  the 
material.  Many  trucks  were  designed 
specifically  to  operate  in  restricted  areas 
such  as  narrow  aisles  and  passageways. 
Because  powered  industrial  trucks  are 
intended  to  accomplish  specific  tasks  in 
a  particular  manner,  their  use  is 
restricted.  For  example,  a  powered 
industrial  truck  that  was  designed  to 
operate  in  a  restricted  space  (such  as  in 
a  narrow  aisle  or  passageway)  must  be 
manufactured  with  a  narrow  track  (the 
distance  between  the  two  wheels  on  the 
same  axle  or  at  the  same  end  of  the 
vehicle).  In  many  cas«s,  the  maximum 
width  of  a  truck  must  be  significantly 
less  than  the  minimum  width  of  the  area 
in  which  it  is  operated  since  the  vehicle 
will  normally  have  to  make  turns  so  that 
loads  may  be  deposited  in  and  retrieved 
from  racks  or  bins  which  are  adjacent  to 
the  aisle  or  passageway.  Narrow  aisle 
trucks  carmot  be  safely  operated  on  a 
floor  or  the  ground  that  is  not  smooth. 

Another  design  criterion,  the 
maximum  lateral  dimension  of  the 
vehicle,  usually  dictates  where  the 
various  components  of  the  vehicle,  such 
as  the  engine  or  motor,  the  transmission 
and  the  seat  for  the  operator,  will  be 
placed.  The  placement  of  these 
components  may  be  higher  or  lower 
than  their  most  desirable  locations.  The 
placement  of  the  various  components  at 
a  higher  point  of  the  vehicle  than  is 
desirable,  which  is  the  usual  case,  raises 
the  center  of  gravity  of  the  entire 
vehicle,  thereby  making  the  vehicle  less 
stable.  The  greater  the  distance  that  the 
center  of  gravity  of  the  vehicle  and  its 
load  is  above  the  ground,  the  less  stable 
the  vehicle  (if  all  other  factors  remain 
constant).  A  more  stable  design  of  a 
powered  industrial  truck  would  require 
a  wider  track.  This  would  allow 
installing  the  engine,  transmission,  and 
other  components  at  a  lower  level  of  the 
truck,  thereby  lowering  the  center  of 
gravity  of  the  vehicle. 

Because  the  powered  industrial  truck 
is  a  motor  vehicle,  its  operation  is 
similar  to  the  automobile  and  some  of 
its  hazards  are  the  same  as  those 
experienced  during  operation  of  the 
automobile.  Like  the  automobile,  the 
internal  combustion  engine  powered 
industrial  truck  will  move  when  the  gas 
pedal  depressed,  and  stop  when  the 
brake  is  applied.  Some  internal 


combustion  engine  and  electric  powered 
industrial  trucks  have  both  the 
accelerator  and  brake  functions 
combined  in  one  pedal  or  other 
controller  providing  restriction  to 
movement  of  the  vehicle  when  no 
pressure  is  applied  to  the  pedal  (or 
when  the  controller  is  in  the  neutral 
position).  As  pressure  is  applied  to  the 
pedal  or  other  controller,  the  brake  is 
gradually  released,  until  at  a  given  point 
of  controller  travel,  the  brake  is 
completely  disengaged.  At  this  point, 
the  vehicle  can  coast  without  restriction 
from  the  brake.  Finally,  as  the  pedal  or 
other  controller  is  actuated  further,  the 
motor  or  engine  is  engaged  and  the 
vehicle  moves  under  the  power 
supplied  by  the  engine  or  motor.  The 
vehicle  then  moves  progressively  faster 
as  the  pedal  or  controller  is  further 
actuated.  Clearly  good  training  is 
needed  when  design  characteristics  may 
reduce  stability,  limit  vision  or  cause 
non-uniform  methods  of  control. 

Powered  industrial  trucks  also  may 
come  equipped  with,  or  can  be  modified 
to  accept,  attachments  that  allow 
movement  of  odd  shaped  materials  or 
permit  the  truck  to  carry  out  tasks  that 
may  not  have  been  envisioned  when  the 
truck  was  designed  and  manufactured. 
Many  of  these  attachments  may  be 
added  to  or  installed  on  the  vehicle  by 
the  dealer  or  by  the  employer.  For 
example,  there  are  powered  industrial 
truck  attachments  for  grasping  barrels  or 
drums  of  material.  Some  of  these 
attachments  will  not  only  grasp  a  barrel 
or  drum  but  allow  the  vehicle  operator 
to  rotate  the  barrel  or  drum  to  empty  the 
vessel  or  lay  it  on  its  side.  Another 
attachment  that  looks  like  a  long  spike 
may  be  positioned  within  rolled 
material,  such  as  carpeting.  This 
attachment  allows  the  movement  of 
material  without  causing  damage  to  the 
material  being  handled.  All  of  these 
attachments  may  adversely  effect  the 
ability  of  a  powered  industrial  truck  to 
perform  its  primary  function  or  may 
cause  the  vehicle  to  be  used  safely  only 
under  limited  operating  conditions, 
such  as  under  reduced  speed  or  load- 
carrying  capacity.  OSHA  recognizes  that 
certain  attachments  may  limit  the  safe 
use  of  the  vehicle.  To  ensure  that 
modifications  or  additions  do  not 
adversely  affect  the  safe  use  of  the 
vehicle,  OSHA  requires  at 
§  1910.178(b)(4)  that: 

(4)  Modifications  and  additions  which 
affect  capacity  and  safe  operation  shall  not  be 
performed  by  the  customer  or  user  without 
the  manufacturer's  prior  written  approval. 
Capacity,  operation,  and  maintenance 
instruction  plates,  tags,  or  decals  shall  be 
changed  accordingly. 
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When  the  use  of  specialized 
attachments  restricts  the  use  of  the 
powered  industrial  truck  or  when  the 
truck  is  used  to  lift  people,  it  is  essential 
that  operator  training  must  include 
instruction  on  the  safe  use  of  the  vehicle 
so  that  the  operator  knows  and 
understands  the  restrictions  or 
limitations  that  are  imposed  upon  the 
operation  of  the  vehicle  by  the 
utilization  of  those  attachments. 

Another  type  of  attachment  that  alters 
the  basic  use  of  the  vehicle  and  presents 
unique  hazards  is  an  overhead  hoist 
attachment.  It  is  made  up  of  a  rail  (like 
an  I-beam)  that  is  attached  to  the  truck 
and  supports  an  overhead  hoist.  It  is 
very  easy  for  an  operator  to  pick  up  a 
load  with  an  overhead  hoist  attachment 
while  the  load  is  close  to  the  vehicle 
and,  without  realizing  it,  exceed  the 
moment  of  the  vehicle  by  moving  the 
load  further  from  the  body  of  the 
vehicle.  In  order  to  operate  this  type 
attachment  successfully,  the  operator 
must  have  specific  training  in  the  use  of 
this  attachment,  including  training  in 
calculating  the  maximum  load  at 
different  points  in  front  of  the  vehicle 
and  instruction  in  the  causes  of 
longitudinal  vehicle  tipover  and  its 
prevention. 

In  an  attempt  to  improve  the  load 
carrying  capability  of  the  vehicle,  some 
people  add  extra  counterweights  to 
powered  industrial  trucks.  Although 
this  will  increase  the  ability  of  the 
vehicle  to  resist  longitudinal  tipover 
when  th^  vehicle  is  overloaded, 
additional  weight  imposes  extra  stresses 
on  the  vehicle  and  its  components.  The 
added  stresses  also  can  cause  changes  in 
the  driving  characteristics  of  the  vehicle 
and  premature  failiu*  of  the  truck  and 
its  components,  sometimes  with 
catastrophic  effects.  Training  is  needed 
so  that  operators  avoid  creating  those 
hazards. 

ni.  Powered  Industrial  Truck  Hazards 

Powered  industrial  trucks  are  used  in 
all  industries.  Their  principle  utility  lies 
in  the  fact  that  either  a  large  number  of 
objects  confined  in  a  large  box.  crate  or 
other  container  or  large  objects  may  be 
moved  about  the  workplace  with 
relative  ease.  Since  powered  industrial 
truck  movement  is  controlled  by  the 
operator  and  is  not  restricted  by  the 
frame  of  the  machine  or  other 
impediments,  virtually  unrestricted 
movement  of  the  vehicle  about  the 
workplace  is  possible. 

The  hazards  that  are  commonly 
associated  with  powered  industrial 
trucks  may  not  exist  or  be  as 
pronounced  for  every  type,  make  or 
model  vehicle.  For  example,  the  hazard 
of  tipping  over  the  vehicle  due  to 


unstable  operation  does  not  exist 
(except  in  the  most  extraordinary 
circumstance)  with  the  low  lift  platform 
truck,  the  motorized  hand  truck  or  the 
motorized  hand/rider  truck  because 
each  of  these  trucks  does  not  allow  the 
raising  of  the  load  to  a  point  that  will 
cause  the  vehicle  to  become  unstable. 
On  the  other  hand,  the  counterbalanced 
rider  truck  and  the  ordeP' picker  truck 
allow  the  load  to  be  raised  very  high, 
causing  the  vehicle  to  become  less 
stable  as  the  load  is  raised. 

Each  type  truck  has  different  hazards 
associated  with  its  operation.  For 
example,  the  chance  of  a  falling  load 
accident  occurring  when  the  truck  is  a 
sitdown,  coimterbalanced  rider  truck  is 
much  greater  than  when  the  vehicle  is 
a  motorized  hand  truck  because  the 
height  that  the  load  can  be  raised  on  the 
sitdowm  rider  truck  is  much  greater  than 
the  hand  truck. 

Correspondingly,  the  method  or 
means  to  prevent  the  accident  or  to 
protect  the  employee  from  injury  may 
be  different  with  different  type  trucks. 
When  a  rider  truck  is  involved  in  a 
tipover  accident,  the  operator  has  the 
opportunity  to  remain  in  the  operator's 
position  on  the  vehicle  during  the 
tipover,  thereby  minimizing  the 
potential  for  injury.  In  most  cases,  the 
operator  of  a  rider  truck  is  injured  in  a 
tipover  accident  when  he  or  she 
attempts  to  jump  clear  of  the  vehicle 
when  it  begins  to  tip  over.  Because  the 
natural  tendency  of  the  operator  is  to 
jump  downward,  he  or  she  lands  on  the 
floor  or  groimd  and  is  then  crushed  by 
the  overhead  guard  of  the  vehicle. 
Consequently,  the  operator  should  be 
trained  to  stay  with  the  vehicle  during 
a  lateral  tipover.  On  the  other  hand, 
when  an  order  picker  tips  over  with  the 
platform  in  a  raised  position,  generally 
the  operator  should  attempt  to  jump 
clear  of  the  vehicle,  and  should  be 
trained  accordingly. 

Because  the  powered  industrial  truck 
is  a  motor  vehicle,  its  operation  is 
similar  to  the  automobile  and  some  of 
its  hazards  are  the  same  as  those 
experienced  during  operation  of  the 
automobile.  Both  the  automobile  and 
the  powered  industrial  truck  are  subject 
to  some  of  the  same  hazards  such  as 
contacting  both  fixed  and  movable 
objects  (including  employees)  and 
tipping  over. 

Additionally,  there  are  hazards 
associated  with  operating  the  vehicle  at 
an  excessive  rate  of  speed  and  the 
hazard  of  skidding  on  a  wet  or 
otherwise  slippery  ground  or  floor. 
Driving  a  powered  industrial  truck  at  an 
excessive  rate  of  speed  may  result  in  the 
loss  of  control  of  the  vehicle,  causing 
the  vehicle  to  skid,  tipover.  or  fall  off  a 


loading  dock  or  other  elevated  walking 
or  working  surface.  Failure  to  maintain 
control  of  the  vehicle  also  may  cause  the 
vehicle  to  strike  an  employee  or  some 
stored  material,  causing  the  material  to 
topple  and  possibly  injure  another 
employee.  In  these  cases,  training  which 
reinforces  driver  training  is  necessary  so 
that  the  operator  will  react  properly  to 
minimize  the  hazard  to  him  or  herself 
and  to  other  employees. 

Although  there  are  many  similarities 
between  the  automobile  and  the 
powered  industrial  truck,  there  are  also 
many  differences.  Here  greater  training 
is  required  so  that  operators  are  aware 
of  the  differences.  Some  of  the 
characteristics  of  a  powered  industrial 
truck  that  have  a  pronounced  effect 
upon  its  operation  and  safety  that  are 
outside  their  auto  driving  experience  are 
its  ability  to  change  its  dynamic 
stability,  to  raise,  lower  and  tilt  loads, 
and  to  steer  with  the  rear  wheels  while 
powered  by  the  front  wheels.  The 
capability  to  move  loads  upwards, 
downwards,  forwards  and  backwards 
causes  a  shift  of  the  center  of  gravity  of 
the  vehicle  and  can  adversely  affect  the 
overall  stability.  When  a  load  is  I'aised 
or  moved  away  from  the  vehicle,  the 
vehicle's  longitudinal  stability  is 
decreased.  When  the  load  is  lowered  or 
moved  closer  to  the  vehicle,  its 
longitudinal  stability  is  increased. 

To  mitigate  the  hazards  of  stability 
caused  by  the  movement  of  the  material 
being  handled.  OSHA  has  seven 
provisions  that  address  proper  operation 
of  a  powered  industrial  truck.  These 
provisions  are  §  1910.178  (n)(15),  (o)(l), 
(o)(2).  (o)(3).  (o)(4).  (o)(5).  and  (o)(6). 
"These  provisions  specify: 

(15)  While  negotiating  turns,  speed  shall  be 
reduced  to  a  safe  level  by  means  of  turning 
the  hand  steering  wheel  in  a  smooth, 
sweeping  motion.  Except  when  maneuvering 
at  a  very  low  speed,  the  hand  steering  wheel 
shall  be  turned  at  a  moderate,  even  rate. 

(O)  Loading.  (1)  Only  stable  or  safely 
arranged  loads  shall  be  handled.  Caution 
shall  be  exercised  when  handling  off-center 
loads  which  cannot  be  centered. 

(2)  Only  loads  within  the  rated  capacity  of 
the  truck  shall  be  handled. 

(3)  The  long  or  high  (including  multiple- 
tiered)  loads  which  may  affect  capacity  shall 
be  adjusted. 

(4)  Trucks  equipped  with  attachments  shall 
be  operated  as  partially  loaded  trucks  when 
not  handling  a  load. 

(5)  A  load  engaging  means  shall  be  placed 
under  the  load  as  far  as  possible;  the  mast 
shall  be  carefully  tilted  backward  to  stabilize 
the  load. 

(6)  Extreme  care  shall  be  used  when  tilting 
the  load  forward  or  backward,  particularly 
when  high  tiering.  Tilting  forward  with  load 
engaging  means  elevated  shall  be  prohibited 
except  to  pick  up  a  load.  An  elevated  load 
shall  not  be  tilted  forward  except  when  the 
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load  is  in  a  deposit  position  over  a  rack  or 
stack.  When  stacking  or  tiering,  only  enough 
backward  tilt  to  stabilize  the  load  shall  be 
used. 

Knowledge  of,  and  adherence  to  these 
principles,  as  well  as  the  other 
requirements  of  the  OSHA  standard,  are 
essential  for  safe  load  handling  and 
vehicle  operation.  Training  is  needed  in 
these  requirements. 

Each  powered  industrial  truck  has  a 
different  "feel"  that  makes  its  operation 
slightly  different  from  the  operation  of 
other  trucks.  The  workplaces  where 
these  trucks  are  being  used  also  present 
particular  hazards.  For  these  reasons,  a 
uniform  or  consistent  set  of  hazards  for 
all  industrial  trucks  and  their  operation 
cannot  be  delineated.  The  hazards 
addressed  in  this  section  relating  to  the 
use  of  powered  industrial  trucks  have 
been  generalized  rather  than  being  make 
or  model  specific.  For  this  reason, 
development  of  a  single  "generic" 
training  program  which  fits  all  powered 
industrial  trucks  and  their  operation  is 
impractical.  In  developing  an  effective 
training  program,  there  are  three  major 
areas  of  concern  regarding  the  hazards 
of  the  operation  of  powered  industrial 
trucks.  The  three  major  groups  of 
hazards  of  powered  industrial  trucks 
and  their  operation  are  hazards 
associated  with  the  particular  make  and 
model  truck,  hazards  of  the  workplace, 
and  general  hazards  that  apply  to  the 
operation  of  all  or  most  powered 
industrial  trucks. 

There  are  other  hazards  caused  by 
improper  operation  of  a  powered 
industrial  truck.  Among  these  hazards 
are:  Falling  loads  caused  by  overloading 
or  improperly  loading  powered 
industrial  trucks  (including  carrying 
unbalanced  or  unstable  loads);  the 
vehicle  falling  from  platforms,  curbs, 
trailers  or  other  surfaces  on  which  the 
vehicle  is  operating;  driving  the  vehicle 
while  the  operator  has  obstructed  view 
in  the  direction  of  travel  or  the  operator 
not  paying  full  attention  to  the 
operation  of  the  powered  industrial 
truck;  and  the  vehicle  being  operated  at 
an  excessive  rate  of  speed.  OSHA  has 
identified  several  accidents  that  have 
occurred  when  an  employee  other  than 
the  operator  is  "given  a  ride"  on  a 
powered  industrial  truck.  Most  trucks 
were  designed  and  are  intended  to  allow 
only  the  operator  to  ride  on  the  vehicle. 
The  carrying  of  other  persons  may  result 
in  an  accident  when  that  other  person 
either  falls  frx)m  the  vehicle  or  contacts 
some  obstruction  when  the  vehicle  is 
driven  in  proximity  to  that  obstruction. 
Finally,  powered  industrial  truck 
accidents  have  occurred  because  the 
vehicle  was  not  maintained  (most 
commonly,  employees  being  overcome 


by  excessive  carbon  monoxide 
exposure)  or  when  the  powered 
industrial  truck  was  not  being 
maintained  properly. 

Each  of  these  nazards  may  be  more  or 
less  consequential  based  upon  the 
method  of  operation  of  the  powered 
industrial  truck,  the  loads  being  carried, 
and  the  workplace  where  the  vehicle  is 
being  operated.  Truck  operators  must  be 
trained  to  recognize  unsafe  conditions 
and  how  to  react  to  them  when  they 
occur. 

Several  features  of  a  powered 
industrial  truck  contribute  either 
directly  or  indirectly  to  the  existence  or 
severity  of  the  hazards  of  the  vehicle. 
Some  of  the  factors,  that  would  either 
create  or  enhance  the  hazards  of  the 
particular  truck,  are  the  placement' of 
the  critical  components  of  the  vehicle, 
the  age  of  the  vehicle,  and  the  manner 
in  which  the  vehicle  is  operated  and 
maintained. 

There  are  other  hazards  related  to  the 
use  of  powered  industrial  trucks  that  are 
caused  or  enhanced  by  the 
characteristics  of  the  workplace.  Those 
hazards  include  the  following:  operating 
powered  industrial  trucks  on  rough, 
uneven  or  unlevel  surfaces;  operating 
powered  industrial  trucks  with  unusual 
loads;  operations  in  hazardous 
(classified)  areas;  operation  in  areas 
where  there  are  narrow  aisles;  where 
there  is  pedestrian  traffic;  or  where 
employees  are  working  in  or  adjacent  to 
the  path  of  travel  of  the  powered 
industrial  truck. 

The  operation  of  a  powered  industrial 
truck  presents  hazards  not  only  to  the 
operator,  but  also  endangers  other 
employees  working  with  or  around  the 
vehicle.  As  explained  in  the  section 
entitled  "Accident,  injury  and  other 
data",  below,  employees  other  than 
operators  have  been  injured  or  killed  in 
accidents  involving  powered  industrial 
trucks.  Proper  training  can  reduce 
accidents  resulting  from  the  above 
causes. 

rV.  Accident,  Injury  and  Other  Data 

This  section  of  the  preamble  contains 
a  discussion  of  the  reports,  studies  and 
other  sources  of  data  and  information 
that  were  analyzed  to  determine  the 
magnitude  and  extent  of  the  problems 
that  powered  industrial  truck  operator 
traininjg  can  mitigate. 

A.  The  Bureau  of  Labor  Statistics 
(BLS)  maintains  a  database  entitled, 
Census  of  Fatal  Occupational  Injuries 
(CFOI).  The  CFOI  is  a  compilation  of 
information  on  fatal  work  injuries  that 
occurred  in  the  50  States  and  the 
District  of  Columbia.  The  CFOI  uses 
death  certificates,  workers 
compensation  reports  and  other  Federal 


and  State  records  to  gather  pertinent 
information.  Work  relationships  are 
verified  by  using  at  least  two  source 
documents. 

The  program  collects  information  on 
the  workers  and  the  circumstances 
surrounding  each  fatality.  The  data  are 
compiled  on  an  annual  basis. 

In  April,  1994,  BLS  published  a 
booklet  entitled.  Fatal  Workplace 
Injuries  in  1992:  A  Collection  of  Data 
and  Analysis  (Ex.  3-4).  In  this  booklet, 
there  was  an  article  written  by  Gary  A. 
Helmer  entitled.  Fatalities  Involving 
Forklifts  and  Other  Powered  hidustrial 
Carriers,  1991-1992.  This  report 
contains  information  contained,  in  the 
CFOI  on  170  fatal  powered  industrial 
truck  accidents.  Table  1  lists  the 
classifications  of  those  powered 
industrial  truck  accidents. 

Table  1  .—Classification  of  Fork- 
lift  Fatalities,  CFOI.  1991-1992 


How  accident  occurred 

No. 

Percent 

ForWifl  overturned 

Forklifl  struck  some- 
thing, or  ran  off  dock  . 

Worker  pinned  between 
objects  

41 

13 

19 

29 
24 
24 

10 
10 

24 
B 

11 

Worker  struck  by  mate- 
rial   

17 

Worker  stnxk  by  forWIft 
Worker  fell  from  forkllft  . 
Worker  died  during  fork- 
lift  repair  

Ott>er  accident  

14 
14 

6 
6 

Total  

170 

100 

Source:  Bureau  of  Labor  Statistx:s,  Fatal 
Workplace  Injuries  in  1992,  A  Collection  of 
Data  and  Analysis.  Report  870,  April  1994. 

B.  Measuring  the  Effectiveness  of  an 
Industrial  Lift  Truck  Safety  Training 
Program. 

In  1984,  H.  Harvey  Cohen  and  Roger 
C.  Jensen,  working  under  contract  with 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  published 
an  article  in  the  Journal  of  Safety 
Research  (Fall  1984,  Vol.  15,  No.  3,  pps. 
125-135)  entitled.  Measuring  the 
Effectiveness  of  an  Industrial  Lift  Truck 
Safety  Training  Program  (Ex.  3-5).  The 
article  contained  an  analysis  of  two 
studies  that  were  undertaken  to  measure 
objectively  the  effects  of  safety  training 
of  powered  industrial  truck  operators. 

This  article  detailed  the  results  of  an 
experiment  that  was  conducted  to 
evaluate  the  value  of  training  powered 
industrial  truck  operators  using  a 
behavioral  (work)  sampling  procedure 
to  obtain  objective  data  about  work 
practices  that  correlate  with  injury  risk. 
There  were  two  separate  studies 
conducted  in  this  experiment,  one  at 
each  of  two  similar  warehouses.  The 
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studies  that  comprised  the  experiment 
were  conducted  to  assess  the  value  of 
training  and  the  influence  of  post 
training  actions  on  the  safety 
performance  of  workers. 

There  were  14  criteria  used  in 
measuring  the  performance  of  the 
trainees.  Each  of  the  criterion  was 
selected  because  it  was  (a)  measurable, 
(b)  frequently  observable,  (c)  capable  of 
being  reliably  observed,  (d)  related  to 
accident  occurrence,  and  (e)  amenable 
to  corrective  action  through  training. 
The  fourteen  criteria  observed  were: 
Warns  other  operators,  yields  to  trucks, 
warns  co-workers,  yields  to  co-workers, 
sounds  horn  at  blind  intersection,  slows 
down  at  blind  intersection,  looks  at 
blind  intersection,  looks  in  direction  of 
travel,  maintains  moderate  speed, 


avoids  quick  starts/changes  of  direction, 
keeps  all  body  parts  within  truck, 
maintains  forks  in  proper  position, 
maintains  bialanced  load,  and  drives 
properly  in  reverse.  Each  observation  of 
the  operation  of  the  powered  industrial 
trucks  resulted  in  all  criteria  being 
evaluated  (either  correctly  performed, 
incorrectly  performed,  or  not  observed). 
An  error  rate  for  each  criterion  was 
calculated  by  dividing  the  number  of 
incorrect  behaviors  observed  by  the  total 
behaviors  observed. 

Each  of  the  groups  of  employees  were 
subdivided  into  smaller  groups.  These 
groups  were  then  given  training  at 
different  times  during  the  study  and,  in 
some  cases,  additional  feedback 
following  the  training. 

The  first  study  was  conducted  in  four 
phases.  The  pretraining  phase  was 


conducted  with  none  of  the  operators 
having  received  special  training.  During 
the  second  phase,  the  control  group 
remained  untrained,  the  treatment 
group  received  training,  and  the 
treatment-plus-feedback  group  received 
training  and  also  received  performance 
feedback.  In  the  third  phase,  the  control 
group  received  training  so  that  all  three 
groups  had  received  training  but  only 
the  training-plus-feedback  group 
received  performance  feedback.  The 
retention  phase  started  three  months 
after  the  end  of  the  third  phase  of  the 
study  and  the  performance  of  all 
op>erators  was  evaluated  without  regard 
to  their  previous  categorization. 

The  error  rates  of  the  various  groups 
during  the  different  phases  of  the  study 
are  given  in  Table  2. 


Table  2.— Summary  of  Mean  Error  Rates  ' 

[Warehouse  1] 


Group 


CoTTtrol 

Training 

Training  *  Feedback 
All  operators  


Pre-training 


.34 
.33 
.35 
.34 


Post-training  1 


.32 
27 
27 
27 


Post-training  2 


23 

26 
2& 
.25 


Rejention 


.19 


The  mean  error  rate  is  defined  in  the  study  as  the  number  of  incorrect  t)ehaviors  observed  divided  by  the  total  behaviors  observed. 

NOTE:  The  mean  error  rate  for  all  operators  began  at  .34,  that  is.  in  34  percent  of  the  obseroed  criteria,  the  tasks  observed  and  evaluated  were 
performed  improperly. 

Source-  Measuring  the  Effectiveness  of  Industrial  Lift  Tmck  Safety  Training  Program,  Journal  of  Safety  Research,  Vol.  15,  No.  3,  FaH  1984,  pp. 
125-135. 


Following  the  initial  training  (post- 
training  1),  all  three  groups  showed  a 
decrease  in  their  mean  error  rates  with 
the  training-plus-feedback  group 
showing  the  largest  decrease  (from  .35 
to  .27,  a  23  percent  decrease)  followed 
by  the  training-only  (from  .33  to  .27,  an 
18  percent  decrease)  and  the  control 
group  (from  .34  to  .32,  a  6  percent 
decrease).  The  reduction  in  the  error 
rate  of  the  control  group  from  the  pre- 
training to  the  post-training  1  phase  of 
the  study  was  attributed  to  a  peer 
modeling  influence,  i.e.,  the  control 
group  operators  were  copying  the 
behavior  of  their  previously  trained 
counterparts.  Toward  the  end  of  the 
post-training  1  phase,  the  error  rates  of 
the  three  groups  converged,  suggesting 
that  the  effects  of  the  training  program 
had  begun  to  wear  off.  Observers  also 
noted  that  some  behaviors  were  being 
compromised  when  employees  of 
different  knowledge  levels  were 
required  to  interact,  particularly  in 
conflict  avoidance  situations  such  as 
signaling  and  yielding  at  blind 
intersections. 

During  the  post-training  2  phase  of 
the  study,  all  groups  improved  in 
performance,  particularly  the  original 


control  group.  This  group's  performance 
improved  by  28  percent  (from  a  mean 
error  rate  of  .32  to  .23).  Additional 
evidence  of  the  effect  of  peer  modeling 
may  be  deduced  from  the  fact  that  the 
performance  of  the  other  two  groups 
(the  training  and  the  training  and 
feedback  groups)  continued  to  improve 
although  there  was  no  additional 
instruction  given  to  those  groups. 

The  retention  phase  of  the  study  was 
conducted  three  months  following  the 
completion  of  the  post-training  2  phase 
of  the  study.  It  was  intended  to 
determine  the  longer  term  effects  of  the 
training.  The  results  of  this  phase  of  the 
study  indicate  an  additional 
improvement  in  the  performance  of  the 
operators  with  the  mean  error  rate 
decreasing  from  .25  to  .19,  a  24  percent 
improvement  in  their  performance.  The 
total  performance  gain  achieved  during 
this  study  was  a  44  percent 
improvement  from  the  pre-training 
(baseline)  phase  through  the  retention 
phase  (from  a  mean  error  rate  of  .34  to 
a  final  error  rate  of  .19).  The  data 
indicate  that  there  were  significantly 
fewer  errors  at  each  successive  phase  of 
the  study. 


The  second  study  was  conducted  in 
order  to  verify  and  extend  the  findings 
of  the  first  study.  Consequently,  a 
modified  experimental  design  was  used 
to  eliminate  the  mitigating  influence  of 
the  untrained  control  group.  In  the 
second  study,  all  operators  were  trained 
at  the  same  time  and  all  received 
performance  feedback.  Comparisons 
were  made  only  before  and  after 
training.  The  study  was  divided  into 
three  phases:  Pre-training,  post-training 
and  retention.  The  retention  phase  of 
the  study  was  again  conducted  three 
months  after  the  conclusion  of  the  prior 
phase.  The  mean  error  rates  during  the 
three  phases  of  the  study  are  given  in 
Table  3. 

Table  3.— Summary  of  Mean  Error 
Rates  Study  2 


Pre-training 

Post-training 

Retention 

.23 

.09 

.07 

Source:  Measuring  the  Effectiveness  of  Irv 
dustrial  Lift  Tmck  Safety  Training  Program, 
Joumal  of  Safety  Research,  Vol.  15,  No.  3. 
Fall  1984,  pp.  125-135. 

Following  the  training  of  the  vehicle 
operators,  there  was  a  61  percent 
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improvement  in  performance  scores 
(from  an  error  rate  of  .23  to  .09). 
Observation  in  the  retention  phase  of 
this  study  showed  an  additional 
reduction  of  22  percent  in  mean  error 
rates  (from  .09  to  .07  mean  error  rate). 
This  corresponds  closely  to  the  24 
percent  gain  experienced  in  Study  1. 
The  overall  improvement  in  mean  error 
rates  between  the  pre-training  error  rate 
(.23)  to  that  achieved  during  the 
retention  phase  (.07)  was  a  reduction  of 
70  percent. 

C.  In  1987,  Nancy  Stout-Wiegand  of 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  published  an 
article  in  the  Joumal  of  Safety  Research 
(Winter  1987.  Vol  18.  No.  4.  pp.  179- 
190)  entitled,  Characteristics  of  Work- 
Related  Injuries  Involving  Forklift 
Trucks  (Ex.  3-6).  This  article  analyzed 
powered  industrial  truck  injuries 
reported  in  two  occupational  injury 
databases — the  National  Electronic 
Injury  Surveillance  System  (NEISS)  and 
the  Bureau  of  Labor  Statistics' 
Supplementary  Data  System  (SDS). 

The  NEISS  database  is  composed  of 
records  from  a  national  sample  of  200 
hospital  emergency  rooms  and  bum 
centers  handling  all  types  of  injuries. 
The  NEISS  database  was  originally 
established  by  the  Consumer  Product 
Safety  Commission,  therefore,  the 
original  intent  was  to  gather  data  about 
accidents  involving  commercial 
products  rather  than  industrial  injuries. 
The  hospital  emergency  rooms  were  not 
necessarily  those  located  in  industrial 
areas  that  would  predominantly  treat 
industrial  injuries  and  illnesses.  The 
data  from  this  sample  are  weighted  to 
represent  the  nation  in  nujnbers  and 
characteristics  of  traumatic  injuries 
treated  in  emergency  rooms  and  bum 
centers.  A  subset  of  this  database — the 
work  related  injuries — is  maintained  by 
NIOSH.  Since  the  NEISS  database 
records  only  injuries  treated  in 
emergency  rooms  and  bum  centers, 
traumatic  work  injuries  treated  by 
private  practitioners  or  by  industry  or 
private  clinics  are  not  included  in  the 
NEISS  database.  Moreover,  chronic 
injuries,  such  as  injuries  due  to 
overexertion,  are  not  as  likely  to  be 
treated  in  emergency  room  as  are  acute 
traumatic  injuries,  and,  therefore  are 
probably  underrepresented  in  the  NEISS 
database.  Other  probable  sources  of 
error  in  the  calculation  of  accident  rates 
include  misclassification  of  the  sources 
of  injury  or  the  agent  of  injury.  For 
example,  if  an  employee  fell  while 
elevated  on  the  forks  of  a  powered 
industrial  tmck,  the  accident  could  be 
misclassified  as  a  fall  from  elevation 
rather  than  a  fall  from  a  forklift. 
Similarly,  if  an  employee  were  stmck  in 


the  head  by  part  of  a  load  which  fell 
from  a  powered  industrial  truck,  the 
accident  could  be  classified  as  employee 
stmck  by  falling  object.  In  either  case, 
the  accident  would  have  involved  a 
powered  industrial  tmck,  but  in  neither 
case  would  the  accident  have  been 
classified  as  one  in  which  a  powered 
industrial  truck  was  involved. 

The  Supplementary  Data  System 
(SDS)  database  is  composed  of  workers' 
compensation  claims  for  injuries 
involving  lost  workdays.  There  were  30 
states  that  provided  information  to  the 
SDS  system.  The  SDS  system  reports  the 
occupations  of  injured  workers  and 
states  where  the  claim  was  filed.  SDS 
includes  only  compensable  injuries.  The 
definition  of  a  compensable  injury 
varies  ftx)m  state  to  state,  with  some 
injuries  being  compensable,  for 
example,  if  they  result  in  one  day  or 
more  away  from  work.  In  other  states, 
the  time  away  from  work  may  be  up  to 
7  days  before  the  injury  becomes 
compensable. 

The  SDS  and  NEISS  data  do  not 
necessarily  represent  the  same  injuries 
because  injuries  treated  in  emergency 
rooms  do  not  always  result  in  lost 
workdays.  At  the  same  time, 
compensable  injuries  included  in  SDS 
may  not  have  been  treated  in  emergency 
rooms  and  thus  would  not  be 
represented  in  NEISS.  However,  both  of 
these  databases  represent  the  more 
serious  injuries  involving  powered 
industrial  tmcks,  that  is,  those  requiring 
treatment  in  emergency  rooms  and  those 
which  result  in  compensable  injuries, 
hi  1983,  the  SDS  system  identified 
13,417  workers'  compensation  claims 
for  lost-workday  injuries  involving 
powered  industrial  tmcks  that  occurred 
in  30  states.  Assuming  that  these  30 
states  represent  an  average  of  the  whole 
population,  then  the  number  of 
accidents  which  occurred  nationally 
would  be  five-thirds  of  the  13,417 
accidents,  or  approximately  22,400 
compensation  claims  for  lost-workday 
injuries  involving  powered  industrial 
tmcks  filed  nationally.  This  number  is 
comparable  to  the  estimated  24.000 
forklift-related  injuries  that  were  treated 
in  U.S.  emergency  rooms  in  1983  as 
reported  by  NIOSH  from  information 
gathered  by  the  NEISS  system.  In  1985. 
the  NEISS  system  figures  were  used  to 
determine  that  about  34,000  powered 
industrial  tmck  related  accidents  were 
treated  in  emergency  rooms.  This  is  an 
increase  of  about  39%  over  a  three-year 
period  of  time. 

This  report  also  contained  a 
tabulation  of  the  occupations  of  the 
injured  workers.  The  breakdown  of  the 
occupations  of  those  employees  and  the 


corresponding  percentage  of  the 
accidents  is  listed  in  Table  4. 

Table  4.— Percentage  Distribution 
OF  Powered  Industrial  Truck  In- 
juries by  Occupation  of  Injured 
Employee 


Occupatk>n 


technical  and  kindred 


(ex- 


Percent 


Professional 

workers 

Managers  arxJ  administrators 

cept  farm) 

Sales  workers 

Clerical  and  kindred  workers 

Craftsmen  and  kindred  workers  

Mechanics  

Foremen 

Other    craftsmen    and    kindred 

workers 

Operatives  (except  transportatwn)  . 

Assemblers  

Packers/wrappers  

Welders  

Miscellaneous/unspecified 
operatives  

OVnef  operatives  

Transportation     equipnrient     oper- 
atives   

Powered  industrial  truck  opera- 
tors   

Truck  drivers  

MotorTT>en  

Deliverymen  

Other   transportation   equipment 

operators  

Laborers  (except  farm)  

Warehousemen 

Freight  and  material  handlers 

Stock  harxllers  

Constructk)n  laborers 

Miscellaneous/unspecified  labor- 
ers   

Ottier  latx>rers  

Farmers  (managers  and  laborers)  . 

Service  workers  

Occupabons  unspecified  I 

Source:  Characteristics  of  Work-Related  Iry- 
juries  Involving  Forklift  Trucks.  Joumal  of 
Safety  Research,  Vol.  18  No.  4,  Winter  1987, 
pp.  179-190. 

D.  hidustrial  Forklift  Tmck 
Fatalities — A  Summary. 

The  Office  of  Data  Analysis  (ODA)  of 
OSHA's  Directorate  of  Policy  conducted 
an  examination  of  53  investigative  case 
files  involving  powered  industrial  tmck 
fatalities  that  occurred  between  1980 
and  1986  (Ex.  3-7).  The  results  of  their 
analysis  is  summarized  below. 

Table  5.— Office  of  Data  Analysis 
Type  Accidents— 53  Powered  In- 
dustrial Truck  Fatalities 


0.3 

2.0 
0.8 
5.0 
(15.5) 
6.5 
3.0 

6.0 
(17.5) 
1.4 
1.1 
0.9 

92 
4.9 

(20.8) 

12.3 
5.5 

1.7 
1.2 

0.1 
(37.3) 
10.4 
7.3 
4.4 
2.2 

8.0 
1.6 
1.5 
1.8 
1.1 


Type  accident 

No. 

Percent 

Crushed  by  tipping  vehi- 
cle   

Cnished  between  vehi- 
cle and  a  surface  

22 

13 

42 
25 
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Table  5.— Office  of  Data  Analysis 
Type  Accidents— 53  Powered  In- 
dustrial Truck  Fatalities— Con- 
tinued 


Type  accident 

No. 

Percent 

Crushed  between  two 

vehides  

6 

11 

Struck  or  run  over  by 

vehicle  

5 

10 

Struck  by  falling  mate- 

rial   

4 

8 

Fall  from  platform  on 

forks 

2 

4 

Accidental  activation  of 

controls 

1 

2 

Source:  Industrial  Foridilt  Truck  Fatalites—A 
Summary,  Report  from  Office  of  Data  Analy- 
sis, Directorate  of  Policy,  OSHA,  dated  June 
1990. 

The  single  largest  cause  of  the 
accidents  was  vehicle  tipovers.  These 
tipovers  were  attributed  to  the 
following:  (1)  The  vehicle  being  out  of 
control  (speeding,  elevated  loads, 
mechanical  problems,  etc.;  7  instances — 
13  percent);  (2)  the  vehicle  being  run 
off/over  the  edge  of  the  surface  (4 
instances — 8  percent);  (3)  attempting  to 
make  too  sharp  a  turn  (excessive  speed, 
unbalanced  load,  etc.;  4  instances-— 8 
percent);  (4)  employee  jumped  from 
overturning  vehicle  being  pulled  by 
another  vehicle  (2  instances — 4 
percent);  vehicle  skidded  or  slipped  on 
slippery  surface  (2  instances — 4 
percent);  (5)  wheels  on  one  side  of 
vehicle  ran  over  raised  surface  or  object 
(2  instances — 4  percent);  and  (6)  vehicle 
tipped  over  when  struck  by  another 
vehicle  (1  instance — 2  percent). 

The  second  highest  number  of 
fatalities  reported  in  the  ODA  study  was 
caused  by  an  employee  being  crushed 
between  a  vehicle  and  a  surface.  The 
accidents  were  attributed  to:  (1)  The 
opferator  getting  off  the  vehicle  while  it 
was  running  (7  instances — 13  percent); 
(2)  worker  on  platform  being  crushed 
between  platform  and  overhead  surface 
(2  instances — 4  percent);  (3)  employees 
leg  being  caught  when  vehicle 
sideswiped  metal  surface  (1  instance — 
2  percent);  (4)  employee  attempting  to 
prevent  vehicle  tipover  by  holding  up 
overhead  guard  (1  instance — 2  percent); 
(5)  employee  changing  tire  and  vehicle 
fell  from  jack  (1  instance — 2  percent) 
and  (6)  empty  55  gallon  drum  used  for 
support  vehicle  during  maintenance 
collapsed  (1  instance — 2  percent). 

The  six  accidents  that  were  attributed 
to  employees  being  crushed  between 
two  vehicles  were  caused  by  contact 
between  two  moving  powered  industrial 
trucks  (4  cases)  and  between  a  powered 
industrial  truck  and  a  stationary  vehicle 
in  the  other  two  instances. 


Of  the  five  accidents  which  were 
identihed  as  an  employee  being  struck 
or  nm  over  by  vehicle,  four  were 
accidents  where  employees  other  than 
the  vehicle  operator  were  struck  by  the 
vehicle.  The  remaining  one  was  an 
operator  trying  unsuccessfully  to  board 
a  free  rolling  vehicle. 

E.  The  OSHA  Fatality/Catastrophe 
Reports.  OSHA  records  a  summary  of 
the  results  of  investigations  of  all 
accidents  resulting  in  fatalities, 
catastrophes,  amputations  and 
hospitalizations  of  two  or  more  days, 
and  those  accidents  that  have  received 
significant  publicity  or  property 
damage.  These  summaries  are  recorded 
on  an  OSHA  Form  170  and  include  an 
abstract  describing  the  activities  taking 
place  at  the  time  of  the  accident  and  the 
causes  of  the  accident.  These  reports  are 
stored  in  a  computerized  database 
system. 

OSHA  queried  the  computer  for  all 
reports  that  contained  the  keyword 
"industrial  truck".  There  were  4268 
total  reports  in  the  system  that  resulted 
in  3038  fatalities,  3244  serious  injuries, 
and  1413  non-serious  injuries  (many  of 
the  accidents  resulted  in  multiple 
fatalities  and/or  injuries).  The  use  of  the 
keyword  "industrial  truck"  produced  a 
printout  of  208  accidents  (Ex.  3-8). 
These  208  accidents  resulted  in  147 
fatalities,  115  serious  injuries  and  34 
non-serious  injuries. 

By  adding  the  number  of  fatalities, 
serious  injuries  and  non-serious  injuries 
and  dividing  by  the  number  of 
accidents,  it  was  determined  that  1.4 
injiu-ies  of  some  nature  occurred  per 
accident.  OSHA  also  determined  the 
percent  of  each  of  the  three  classes  of 
accidents  that  involved  powered 
industrial  trucks.  Those  percentages  are 
4.8  percent  of  the  fatalities,  3.5  percent 
of  the  serious  injuries  and  2.4  percent  of 
the  non-serious  injuries  were 
attributable  to  an  accident  that  involved 
a  powered  industrial  truck. 

OSHA  looked  at  the  OSHA  170s  to 
determine  the  causes  of  the  accidents 
that  were  attributable  to  the  use  of 
powered  industrial  trucks  in  general 
industry.  Table  6  presents  a  compilation 
of  the  causes  of  those  accidents. 

Table  6.— Causes  of  Accidents^— 
OSHA  Investigation  Summaries 
(OSHA  170s) 


Table  6.— Causes  of  Accidents  i— 
OSHA  Investigation  Summaries 
(OSHA  170s)— Continued 


Cause 


No  training^ 

Improper  equipment  

Overturn 

Unstable  k>ad 

Overload,  improper  use 


No.  of 
reports 


19 
10 
53 
45 
15 


Cause 


Obstructed  view 

Carrying  excess  passenger 

Operator  inattention 

Falling  from  platform  or  curb 

Failing  from  trailer 

Elevated  emptoyee 

Operator  struck  by  load 

Other  emptoyee  struck  by  load 

AcckJent  during  maintenance 

Vehicle  left  in  gear 

Speeding 

Not  powered  industrial  truck  acci- 
dent   


No.  of 
reports 


10 
8 

59 
9 
6 

26 

37 
8 

14 
6 
5 

9 


^The  causes  of  the  acckJents  were  deter- 
mined by  the  narrative  in  the  accident  report. 
In  most  cases,  the  narrative  emphasized  the 
cause  of  the  acckient,  however,  in  a  few 
cases,  reasonat)le  and  appropriate  assump- 
tions were  made,  in  some  cases,  multiple  ac- 
ckjent  causes  were  described  in  the  narrative 
portion  of  the  report,  or  were  assumed  to  have 
caused  the  accident.  (See  Ex.  3-8.) 

2  Of  the  1 9  instances  when  the  report  corv 
tained  the  indKatk>n  that  a  lack  of  training  was 
one  of  the  causal  factors  of  the  acckjent,  there 
were  6  serious  violations  issued,  2  other 
(nonserious)  violations  and  11  instances 
wtiere  no  citation  was  issued. 

Source:  Offk»  of  Electrical,  Electronk;  and 
Mectiank^l  Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs, 
OSHA. 

Using  the  OSHA  Form  170  data, 
OSHA  also  compiled  a  listing  of  the 
industries  in  which  accidents  occurred. 
Table  7  presents  a  tabulation  of  the  SIC 
codes,  the  description  of  the  industry, 
and  the  number  of  times  that  accidents 
were  identified  as  having  occurred  in 
those  industries.  For  a  complete  listing 
of  the  individual  industries,  see  Ex.  3- 
9. 

Table  7.— Industries  Where  Acci- 
dents Occurred— OSHA  Inves- 
tigative Summary  (OSHA  Form 
170)  Reports 


SICP  div»- 
skjn 

Description 

Times 
cited 

B 

C 

d 

E 

F  

g   

Mining 

Construction 

Manufacturing  

Transportatton,  com- 
munication and  utili- 
ties. 

Wholesale  trades 

Retail  trades 

4 
25 
95 
22 

25 

18 

1  

J  

Sennces  

Public  administration  .. 

7 
4 

NOTE:  The  breakdown  of  accidents  does  not 
include  agricultural  acckJents  since  establish- 
ments of  1 0  or  less  emptoyees  in  this  industry 
are  exempt  from  OSHA  jurisdKtxm. 
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Source:  Offce  of  Electrical,  Electronk;  and 
Mechanical  Engineering  Safety  Standards  Di- 
rectorate of  Safety  Standards  Programs, 
OSHA.  ^ 

F.  The  OSHA  Emergency 
Communications  System  Reports. 

OSHA  has  another  internal  system  for 
collecting  information  about  serious 
accidents.  This  is  a  telephone  system 
which  requires  that  serious  and/or 
significant  accidents  be  telephoned  into 
the  National  Office. 

The  telephone  call  system  is  part  of 
the  OSHA  emergency  communications 
system.  Regional  Administrators  are 
required  to  file  a  first  report  of  fatalities, 
catastrophes  and  other  important  events 
(such  as  those  that  receive  significant 
publicity)  to  the  National  Office.  The 
information  contained  in  these  reports 


is  disseminated  to  the  responsible 
officials  in  OSHA  and  to  the  directorates 
of  the  Agency.  These  reports  are  broken 
down  within  the  various  offices  and 
distributed  to  the  appropriate  persoimel. 
There  are  approximately  1200  reports 
received  by  the  National  Office  yearly. 
See  Ex.  3-10. 

None  of  the  reports  are  screened 
before  the  OSHA  National  Office 
receives  them  to  eliminate  those  from  a 
certain  industry,  occupation  or  because 
of  other  factors.  Although  these  reports 
may  not  be  considered  statistically 
significant  by  themselves  in  attempting 
to  determine  the  number  of  accidents 
that  have  occurred,  the  lack  of  prior 
screening  indicates  that  they  represent  a 
reasonable  sampling  of  the  most  serious 
type  accidents  and  that  the  causes  of  the 


accidents  closely  parallel  the 
distribution  of  the  causes  of  all 
accidents. 

OSHA  has  examined  the  First  Report 
of  Serious  Injury  reports  and  identified 
247  that  involved  powered  industrial 
trucks.  These  accidents  occurred 
between  1980  and  the  present.  OSHA 
looked  at  the  number  of  accidents 
reported  through  its  telephonic  system 
and  determined  the  percentage  of  those 
accidents  that  involved  powered 
industrial  trucks.  Table  8  contains  a 
listing  of  the  number  of  First  Reports  of 
Serious  Accident  reports  which  were 
received  from  1980  to  present,  the 
number  of  those  accidents  which 
involved  powered  industrial  trucks,  and 
the  corresponding  percentage. 


TABLE  8.— Yearly  Summary  of  First  Report  of  Serious  Accidents 


Year 


1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 


Totals  ^ 


6,424 


Total 

Pit 

reports 

accklents 

200 

2 

125 

2 

113 

0 

115 

3 

181 

1 

466 

15 

1,147 

44 

1,236 

38 

1.330 

47 

1,150 

44 

1.105 

41 

'215 

10 

247 


Percent 


1 

1.6 
0 

2.6 
.6 
3.3 
3.8 
3.1 
3.5 
3.8 
3.7 
4.7 


3.6 


'  These  are  the  number  of  total  reports  received  between  the  first  of  the  year  until  March  31 
,r^I*?a^^,^!^L°^  ''!2?'^*  ^  "^"*!'  °'  acckJents  involving  powered  industrial  trucks  and  the  percentage  were  cateulated  using  the  figures 
from  1985-1990.  The  number  of  accidents  reported  during  the  years  1980-1984  and  those  reported  during  1991  were  too  few  to  be  repre 


five. 


representa- 


Source:  Offwe  of  Electrical,  Electronk;  and  Mechankal  Engineering  Safety  Standards,  Directorate  of  Safety  Standards  Programs,  OSHA. 


Each  of  these  reports  were  examined 
to  determine  the  causes  of  the  accidents. 
In  some  instances,  multiple  causes  were 
identified.  Table  9  lists  the  causes  of  the 
accidents  and  the  number  of  accidents 
which  were  attributable  to  that  cause. 

Table  9.— Causes  of  Accidents 
(Powered  Industrial  Trucks) 
First  Reports  of  Serious  Acci- 
dent 


Table  9.— Causes  of  accidents 
(Powered  Industrial  Trucks) 
First  Reports  of  Serious  Acci- 
dent—Continued 


Cause  of  ttie  acckient 


Cause  of  the  acckJent 


Tipover 

Stmck  by  powered  industrial  truck  . 

Struck  by  falling  toad 

Elevated  employee  on  truck 

Ran  off  loading  dock  or  other  sur- 
face   

Improper  maintenance  procedures 

Lost  confrol  of  truck 

Truck  struck  material 


No.  Ac- 
ckJents 


Employees   overcome   by   cartion 

monoxkJe  or  propane  fuel 

Faulty  powered  industrial  truck  

Unloading  unchocked  trailer 

Employee  fell  from  vehele  

Improper  use  of  vehk;le 

Electrocutk>ns  


No.  Ac- 
cidents 


10 
7 
7 

7 
6 
2 


58 
43 
33 
28 

16 
14 
10 
10 


Source:  Office  of  Electrical,  Eiecfronc  and 
Mechankal  Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs, 
OSHA. 

G.  The  OSHA  General  Duty  Clause 
Citation  Analysis. 

The  Office  of  Mechanical  Engineering 
Safety  Standards  of  OSHA.  conducted 
an  analysis  of  the  citations  which  were 


issued  between  1979  and  1984  for 
violations  of  the  general  duty  clause 
(section  5(a)(1))  of  the  Occupational 
Safety  and  Health  Act.  During  that 
period,  there  were  a  total  ot  3637 
inspections  in  which  at  least  one  5(a)(1) 
citation  was  issued.  See  Ex.  3-11. 

Sixty-five  general  duty  clause 
citations  involved  powered  industrial 
truck  operations.  Each  was  examined  to 
determine  the  nature  of  the  violation. 
Table  10  lists  the  violation  that  was 
alleged  to  have  occurred. 

Table  10.— Summary  of  General 
Duty  Clause  (5(a)(1))  Citations 


Violatk>n 


Empkjyee  elevated  on  forks 

Improper  operatkin  of  vehk;l€ 

Improper  maintenance  on  vehicle 
No  vehk;le  operator  training  


No.  irv 
stances 


44 

13 

5 

2 


UMI 
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Table  10.— Sumh^ary  of  General 
Duty  Clause  (5(a)(1))  Citatkdns— 
Continued 


Violation 


Order  picker  wittwut  (all  protection 


No.  in- 
starKes 


1 


Source:  Office  of  Electrical.  Electronic  and 
Mechanical  Engineering  Safety  Standards,  Di- 
rectorate  of  Safety  Standards  Programs, 
OSHA. 

V.  Basis  for  Agency  Action 

OSHA  believes  that,  as  the  above 
discussion  indicates,  that  there  is  a 
sufficient  body  of  data  and  information 
on  which  to  base  a  revision  of  the 
existing  standard  for  powered  industrial 
truck  operator  training  and  the 
promulgation  of  the  same  requirement 
for  powered  industrial  truck  operator 
training  in  the  construction,  maritime 
and  agriculture  industries.  These 
requirements  would  reduce  the  number 
of  fatalities  and  injuries  resulting  from 
accidents  involving  powered  industrial 
trucks  operated  by  untrained  or 
insufficiently  trained  employees. 

According  to  OSHA's  data  and 
information,  powered  industrial  truck 
accidents  account  for  approximately  4.8 
percent  of  the  fatalities,  3.5  percent  of 
the  serious  injuries  and  2.4  percent  of 
the  non-serious  injuries  that  occur  in 
general  industry  each  year.  These 
accidents  resulted  in  an  average  of  107 
fatalities,  33,800  serious  injiuies.  and 
61,800  non-serious  injuries  per  year 
from  1981  through  1990. 

In  analyzing  its  accident  data,  OSHA 
has  derived  two  separate  estimates  of 
the  number  of  fatalities  and  serious 
injuries  that  occur  to  employees  due  to 
powered  industrial  truck  accidents. 
Because  the  two  set  of  numbers  are  in 
the  same  range,  the  Agency  has 
presented  both.  It  should  be  noted  that 
the  number  of  fatalities  is  virtually 
identical  using  either  method  of 
derivation.  However,  slightly  different 
definitions  are  used  for  estimating 
injuries.  The  other  set  of  estimates  are 
presented  in  the  Preliminary  Regulatory 
Impact  Analysis,  below. 

There  are  approximately  68,400 
accidents  involving  powered  industrial 
trucks  in  general  industry  per  year.  This 
figure  was  arrived  at  by  totaling  the 
fatalities,  serious,  and  non-serious 
injuries  and  dividing  this  result  by  1.4 
(the  number  of  injuries  per  accident 
determined  from  the  OSHA  Fatality/ 
Catastrophe  Reports).  According  to  the 
Industrial  Truck  Association  (ITA), 
there  are  ciurently  approximately 
855,900  powered  industrial  trucks  in 
the  United  States,  therefore 
approximately  8  percent  of  the  powered 


industrial  trucks  will  be  involved  in  an 
accident  this  year  (this  assumes  a  truck 
is  involved  in  only  one  accident  this 
year).  Since  the  ITA  has  stated  that  the 
useful  Ufe  of  a  powered  industrial  truck 
is  8  years,  that  means  that  at  some  point 
during  its  useful  life,  almost  two-thirds 
of  the  powered  industrial  trucks  will  be 
involved  in  some  type  accident  (again, 
assuming  there  is  only  one  accident  per 
truck). 

OSHA  also  looked  at  the  type 
accidents  that  were  described  in  the 
section  of  this  preamble  entitled 
"Accident,  injury  and  other  data."  The 
three  reports  that  contained  that 
information  were  the  "Industrial 
Forklifl  Truck  Fatalities— A  Summary" 
(ODA  Study):  "The  OSHA  Fatality/ 
Catastrophe  Reports"  (Fat/Cat  Study); 
and  the  "OSHA  Emergency 
Communications  System  Reports,  First 
Reports."  The  number  of  different  types 
of  accidents  are  given  in  Table  12, 
below.  Since  the  Industrial  Forklifl 
Truck  Fatalities  report  was  the  only  one 
that  used  a  single  causation 
methodology  for  categorizing  the 
accidents,  this  is  the  only  study  for 
which  percentages  of  the  accidents  were 
calculated.  These  percentages  appear  in 
parentheses  following  the  numbers. 


TABLE  1 1  .—Causes  of  Powered  In- 
dustrial Truck  Accidents— Con- 
tinued 


Study 

Cause 

ODA  study 

Fat/cats 

First 
reports 

Employee 
fell  from 
vehicle 

7 

Electrocu- 
tion 

2 

■  This  numt>er  represents  the  accidents  due 
to  material  that  was  in  the  powered  industrial 
truck  (a  portion  of  the  load)  falling  on  an  em- 
pk)yee-33  cases,  and  stacked  material  falling 
on  an  employee  when  struck  by  a  powered  in- 
dustrial truck- 10  cases. 

^  This  numt>er  represents  the  accidents  due 
to  the  operator  leaving  the  vehicle  in  gear,  dis- 
mounting the  vehicle  and  being  struck  when 
the  vehicle  moved. 

'This  number  represents  the  number  of  ac- 
ckjents  when  either  the  vehk;le  was  used  im- 
properly (6  instances)  or  the  vehicle  was  de- 
fective (7  instances). 

♦This  number  represents  the  number  of  ac- 
cidents wtien  the  operator  drove  the  vehicle 
off  an  elevated  dock  (16  instances)  or  fell 
against  the  face  of  the  dock  wtien  an 
unchocked  trailer  rolled  away  from  the  dock 
wtien  being  loaded  or  unloaded. 

Sources:  "The  Forklift  Truck  Fatalities— A 
Summary  Report"  (ODA  Study);  'The  OSHA 
Fatality/Catastrophe  Reports"  (Fat/Cats);  and 
"The  OSHA  Emergency  Communications  Sys- 
tem Reports  (First  Reports)". 


Study 


Cause 


ODA  study 


Fat/cats 


Table  1 1  .—Causes  of  Powered 
industrial  truck  accidents  ^  g  ^^^^^  ^f  ^^  ^^^.  j^„j 

investigations  in  which  an  OSHA  170 

was  prepared  (19  of  208).  lack  of 

First       training  was  identified  as  a  causal 
^^P°^     factor.  In  more  than  half  of  these 

53    accident  investigations  (11  of  19),  lack 

of  training  was  not  cited  by  OSHA 
43    compliance  officers.  However,  OSHA's 
standard  specifies  that  only  trained  and 
authorized  operators  are  allowed  to 
'  *^    operate  powered  industrial  trucks. 
Absence  of  a  citation  when  lack  of 
23    training  was  identified  as  a  causal  factor 
in  the  accident  can  only  be  attributed  to 
the  fact  that  many  compliance  officers 
believe  that  the  powered  industrial 
truck  training  requirement  (29  CFR 
1910.178(1))  is  vague  and  imenforceable 
'  ^^    in  its  present  form. 

In  addition,  most  of  the  accidents 

where  lack  of  training  was  not 

mentioned,  clearly  could  have  been 

avoided  through  better  training.  When 

OSHA  completes  this  rulemaking,  in 
.^    Ught  of  the  large  number  of  industrial 
truck  accidents,  based  on  priorities  and 
resources,  it  will  consider  whether  to 
«23    revise  the  entire  powered  industrial 
truck  standard.  Persons  also  may  wrish 
10    to  comment  on  whether  OSHA  should 

revise  the  entire  standard  in  the  future. 
10 


Tipovers  .. 

Struck  by 
vehicle  . 

Struck  by 
falling 
material 

Elevated 
emptoy- 
ees 

Control  ac- 
tivation . 

Improper 
equip- 
ment or 
usage  ... 

VehKle 
over- 
loaded .. 
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VI.  The  Need  for  Training 

Training  is  generally  defined  as 
making  a  person  proficient  through  the 
use  of  specialized  instruction  and 
practice.  Training  is  the  means  by 
which  an  employer  ensures  that 
employees  have  the  knowledge,  skills, 
and  abilities  that  are  necessary  for  the 
employees  to  do  their  jobs  correctly. 

Once  an  employee  acquires  the  basic 
knowledge,  skills,  and  abilities, 
refresher  or  remedial  training  may  be 
used  to  reinforce  or  improve  those 
attributes,  to  provide  new  material,  to 
provide  material  that  was  previously 
discussed  in  a  new  manner,  or  to  simply 
maintain  an  awareness  of  the  material 
that  had  previously  been  taught. 
Refresher  or  remedial  training  is 
normally  conducted  on  a  predetermined 
periodic  basis,  that  is,  on  a  monthly, 
semi-annual,  or  annual  basis. 

Training  may  be  as  simple  and 
informal  as  a  supervisor  pointing  out 
either  an  error  in  the  manner  in  which 
an  employee  is  doing  a  job  (making  an 
on-the-spot  correction)  or  showing  an 
employee  how  to  do  a  particular  task 
(demonstrating  the  proper  method  to  do 
the  jiab).  On  the  other  end  of  the 
spectrum  is  the  detailed,  structured 
instruction  that  uses  the  classical 
methods  of  training  (lectures, 
conferences,  formal  demonstrations, 
practical  exercises,  examinations,  etc.). 
Formal  training  is  usually  used  to 
impart  a  greater  amount  of,  more 
complicated,  or  more  detailed 
information  to  a  trainee. 

For  the  most  part,  employees  do  not 
start  out  with  the  innate  knowledge, 
skills,  and  abilities  to  perform  many  of 
the  complicated  or  difficult  practices 
and  procedures  that  occur  commonly  in 
the  workplace.  For  example,  many 
states  require  potential  car  drivers  to 
pass  either  driver  training  and/or  driver 
education  programs  to  qualify  for  a 
drivers  license.  Even  with  this  training, 
young  drivers  are  involved  in  a 
disproportionate  number  of  accidents.  It 
is  only  after  the  drivers  have  more 
experience  that  the  number  of  accidents 
decreases.  Although  many  employees 
who  are  selected  or  assigned  to  drive 
powered  industrial  trucks  are  licensed 
to  drive  automobiles,  there  are  enough 
dissimilarities  between  these  two  types 
of  vehicles  and  their  operation  to 
require  additional  knowledge,  skills, 
and  abilities  to  operate  a  powered 
industrial  trucks  safely.  Operational 
characteristics  of  powered  industrial 
trucks,  such  as  using  vehicles  equipped 
with  rear-wheel  steering  and  front- 
wheel  drive  and  the  hoisting — moving — 
lowering  of  loads,  require  operator 
training  and  practice  to  master  the 


different  driving  skills  that  must  be  used 
when  an  employee  operates  powered 
industrial  trucks. 

Many  of  these  accidents  either  can  be 
prevented,  or  the  seriousness  of  the 
injury  to  the  employee  can  be  mitigated 
by  training  employees.  Effective  training 
and  supervision  also  can  prevent  the 
occurrence  of  unsafe  acts  such  as 
speeding,  failing  to  look  in  the  direction 
of  travel,  and  failing  to  slow  down  or 
stop  and  sound  the  vehicle's  horn  at 
blind  intersections  and  other  aroas 
where  pedestrian  traffic  may  not  be 
observable.  Another  example  in  which 
training  can  prevent  or  lessen  the 
severity  of  an  accident  of  this  kind  is 
directly  related  to  the  stability  of 
powered  industrial  trucks  when 
traveling  with  an  elevated  load. 
Effective  operator  training  should 
include  the  admonition  that  the  vehicle 
can  only  be  moved  when  the  load  is  at 
its  lowest  point.  Even  if  this  admonition 
is  ignored  and  the  vehicle  tips  over,  the 
injury  to  the  operator  is  usually  minimal 
if  the  he  or  she  stays  with  the  vehicle. 
As  previously  discussed,  the  usual 
injury  in  a  powered  industrial  truck 
tipover  occurs  when  the  operator 
attempts  to  jump  off  the  vehicle  when 
it  is  tipping  over.  Since  the  normal 
tendency  is  for  a  person  to  jump 
downward,  the  operator  lands  on  the 
floor  or  ground  in  the  path  of  the 
overhead  guard  and  the  usual  injury  is 
a  crushing  injury  of  the  head,  neck  or 
back  when  the  overhead  guard  contacts 
the  employee.  Training  an  employee  to 
stay  with  the  vehicle  will  reduce  the 
severity  of  some  of  these  injuries. 

hi  1990,  the  Office  of  Technology 
Assessment  of  the  U.S.  Congress 
published  a  book  at  the  request  of  the 
Senate  Labor  and  Human  Resources 
Committee,  the  House  Education  and 
Labor  Committee,  and  the  Senate 
Finance  Committee.  This  book  is 
entitled.  Worker  Training:  Competing  in 
the  New  International  Economy,  OTA- 
ITE-457  (Washington,  DC:  U.S. 
Government  Printing  Office,  September 
1990;  Ex.  3-12)  Although  this  book 
addresses  the  need  for  training  so  that 
American  industry  can  remain 
competitive  in  the  world  marketplace, 
there  were  many  salient  facts  presented, 
both  about  the  state  of  training  in  the 
workplace  and  the  need  for  additional 
training. 

To  be  effective,  training  must  impart 
appropriate  skills,  must  not  include 
irrelevant  information  and  must 
accommodate  varying  employee 
backgrounds  and  learning  styles. 
Training  is  most  effective  when  it  is 
quickly  reinforced  on  the  job.  Poor 
timing  of  training,  lack  of  reinforcement 
at  work,  and  other  factors  prevent 


effective  transfer  of  knowledge  to  the 
job. 

The  book  also  pointed  out  that  small 
business  access  to  new  employees  with 
good  skills  is  limited.  Employees  hired 
by  companies  reflect  the  labor  pool 
available  and  is  dependent  upon  the 
size  of  the  company.  Small  companies 
must  draw  their  employees  from  the 
locally  available  talent  pool  whereas 
larger  companies  can  attract  prospective 
employees  from  a  much  larger 
geographical  area.  In  order  to  make  up 
for  the  limitations  of  the  limited  talent 
pool,  small  employers  usually  must 
provide  additional  training  and 
education  to  achieve  comparable 
employee  performance. 

The  OTA  book  pointed  out  that 
inadequate  training  costs  firms  and 
employers  not  only  in  health  and  safety 
risks,  but  also  downtime,  defective  parts 
and  equipment,  wasted  material,  late 
deliveries,  inferior  quality  products  and 
poor  customer  service.  To  maximize  its 
effectiveness,  training  must  be  focused 
on  workplace  problems  because  simply 
providing  more  generalized,  non- 
directed  training  will  not  promote 
industrial  competitiveness.  If  the  work 
is  not  organized  to  tap  employee  skills, 
the  training  investment  will  be  wasted. 

Finally,  the  book  emphasized  that 
employers  historically  have  not  trained 
their  workers  for  several  reasons.  First, 
high  labor  turnover  has  mistakenly  led 
employers  to  believe  that  skilled 
workers  will  leave  so  their  companies 
will  not  recoup  their  training 
investment.  Second,  many  employers 
believe  that  an  increase  in  productivity 
will  not  offset  the  cost  of  training 
employees.  As  the  book  points  out.  that 
is  not  the  case. 

The  studies  conducted  by  Cohen  and 
Jensen,  discussed  under  Accident, 
injury  and  other  data  earlier  in  this 
preamble,  found  a  reduction  in  operator 
error  rate  of  up  to  70  percent.  Although 
a  70  percent  error  rate  reduction  can  not 
be  directly  equated  to  a  corresponding 
reduction  in  the  number  of  accidents 
that  this  or  any  other  group  of  operators 
will  experience,  improper  or  unsafe 
operation  of  a  powered  industrial  truck 
is  the  major  cause  of  the  accidents  and 
their  resultant  fatalities  and  injuries. 
Therefore,  a  reduction  in  the  unsafe 
operation  of  a  powered  industrial  truck 
will  reduce  the  number  of  accidents, 
and  the  resultant  fatalities  and  injuries. 

Many  standards  promulgated  by 
OSHA  explicitly  require  the  employer  to 
train  employees  in  the  safety  and  health 
aspects  of  their  jobs.  These  requirements 
reflect  OSHA's  belief  that  training  is  an 
essential  part  of  an  effective  employer's 
program  for  protecting  workers  from 
accidents  and  illnesses.  (See  Ex.  3-13 
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for  a  complete  list  of  the  OSHA 
standards  that  reauire  training.) 

Although  not  all  powered  industrial 
truck  accident  reports  spell  out  the  lack 
of  training  as  a  causal  factor  of  the 
accidents,  each  accident  can,  in  part,  be 
attributed  to  either  being  caused  or 
worsened  by  the  actions  or  inactions  of 
the  operator.  For  example,  when  a 
powered  industrial  truck  tips  over,  the 
accident  is  caused  by  one  or  more  of 
several  factors,  including  speeding, 
traveling  with  the  load  in  an  elevated 
position,  or  improperly  negotiating  a 
turn.  Training  can  minimize  the  times 
that  these  events  occur. 

Proper  training  of  an  employee  must 
take  into  account  the  fact  that  different 
operating  conditions  (including  the  type 
and  size  of  the  load,  the  type  and 
condition  of  the  surface  on  which  the 
vehicle  is  being  operated,  and  other  . 
factors)  can  adversely  affect  vehicle 
operation.  Operator  training  must 
emphasize  two  points  regarding  any 
potential  accident  scenario.  These  two 
factors  are:  (1)  The  employee  should  not 
engage  in  activities  that  may  cause  an 
accident,  and  (2)  the  employee  should 
minimize  the  potential  for  injury  (either 
to  himself  or  herself  or  to  other 
employees)  by  taking  appropriate 
actions. 

OSHA  is  not  proposing  a  program  of 
licensing  or  certification  of  powered 
industrial  truck  operators  either  by  itself 
or  as  an  adjunct  to  operator  training. 
OSHA  does  not  have  the  resources  to 
conduct  such  a  program  since  there  are 
close  to  1.5  million  employees  who 
operate  powered  industrial  trucks. 

Vn.  Summary  and  Explanation  of  the 
Proposed  Rule 

OSHA  is  proposing  to  revise  the 
training  requirement  for  powered 
industrial  truck  operators,  29  CFR 
1910.178(1),  contained  in  the  general 
industry  standards,  and  to  add 
equivalent  training  requirements  for  the 
maritime  industries.  This  proposal  is 
intended  to  enhance  the  safe  operation 
of  powered  industrial  trucks  in  the 
workplace. 

On  February  27,  1995,  OSHA 
submitted  to  the  Advisory  Committee 
on  Construction  Safety  and  Health  (AC) 
a  draft  of  this  document.  The  ACCOSH 
recommended  to  OSHA  that  the  Agency 
not  proceed  with  rulemaking  for  that 
industry  until  the  Advisory  Committee 
had  sufficient  time  to  completely  study 
the  document  and  provide  further 
recommendations.  Consequently,  this 
rulemaking  is  limited  to  general 
industry  and  the  maritime  industries. 
The  Agency  intends  to  propose  to  adopt 
for  the  construction  industiy  similar 
requirements  for  training  the  operators 


of  powered  industrial  trucks  after 
receiving  and  taking  into  account  the 
recommendations  of  the  ACCOSH. 

In  developing  this  proposal,  OSHA 
looked  at  the  training  requirements  of 
the  existing  national  consensus  standard 
for  powered  industrial  trucks,  ANSI 
B56.1-1993,  as  well  as  training 
requirements  from  other  standards  (both 
industry  and  government).  The  non- 
training  related  requirements  of  those 
standards  are  beyond  the  scope  of  this 
proposal. 

OSHA  has  not  included  suggestive 
language  contained  at  paragraph  4.19.2 
of  the  consensus  standard  because  other 
enforceable  language  in  the  proposed 
standard  covers  the  issue.  This 
paragraph  states,  "The  operator  training 
program  should  include  the  user's 
policies  for  the  site  where  the  trainee 
will  operate  the  truck,  the  operating 
conditions  for  that  location,  and  the 
specific  truck  the  trainee  will  operate. 
The  training  program  shall  be  presented 
to  all  new  operators  regardless  of 
previous  experience." 

The  Agency  has  not  adopted  the 
language  contained  in  4.19.3(a)  of  the 
consensus  standard  because  the 
responsibility  for  providing  a  safe 
workplace  (including  the  use  of  a 
powered  industrial  truck)  is  vested  with 
the  employer  under  the  OSH  Act.  This 
paragraph  specifies,  "The  primary 
responsibility  of  the  operator  is  to  use 
the  powered  industrial  truck  safely 
following  the  instructions  given  in  the 
training  program." 

The  consensus  standard,  at  4.19.4(e) 
and  4.19.5  specifies  the  type  of  training 
and  the  testing  that  should  be 
conducted,  whereas  the  OSHA  standard 
leaves  the  methods  of  training  up  to  the 
employer.  As  explained  elsewhere  in 
this  preamble,  the  employer  is 
responsible  for  selecting  the  methods 
that  are  employed  to  train  the  operators. 
In  some  circumstances,  the  employee 
may  be  able  to  gain  valuable 
information  from  reading  the  operators 
manual  for  the  vehicle.  In  other 
circumstances,  the  employee  may  not  be 
able  to  read  and  comprehend  the 
contents  of  the  manual  and  may  have  to 
be  shown  how  to  operate  the  truck 
safely. 

Many  of  the  other  OSHA  standards 
and  the  consensus  standards  specify 
that  some  means  be  used  to  verify  that 
training  was  conducted.  Examples  of 
such  verification  include:  (1)  Requiring 
documentation  of  the  training,  (2)  the 
production  and  retention  of  lesson 
plans,  (3)  attendance  rosters,  and  (4)  the 
issuance  of  training  certificates.  When 
refresher  or  remedial  training  is 
specified,  these  other  rules  usually 
require  that  a  set  amount  of  training  be 


conducted  at  a  regular  interval  (for 
example,  a  certain  nimiber  of  hours  of 
refresher  training  be  conducted 
annually).  OSHA  is  including 
evaluation  by  a  designated  person  and 
certification  that  the  employee  has  taken 
the  training  and  can  competently 
operate  the  truck.  Course  materials  also 
must  be  kept.  OSHA  believes  that  this 
is  the  appropriate  method  of 
verification.  As  operators  vary  greatly  in 
the  experience  and  backgroimds  and 
they  will  be  required  to  operate  different 
types  of  vehicles,  different  types  and 
amounts  of  training  are  necessary  and 
OSHA  does  not  believe  it  can  specify  a 
rigid  curriculum. 

This  proposed  revision  of  the  training 
requirement  found  in  §  1910.178(1)  for 
operators  of  powered  industrial  trucks 
and  the  imposition  of  the  same 
requirement  for  operators  of  powered 
industrial  trucks  in  other  industries 
(construction  and  maritime)  specifies 
that  the  employer  develop  a  complete 
training  program.  This  program  consists 
of  an  evaluation  of  each  potential  truck 
operator  and  the  training  of  the 
potential  operator  in  those  subject 
matters  relating  to  the  operation  of  the 
truck,  the  work  environment  in  which 
the  truck  will  be  operated  and  the 
requirements  of  the  OSHA  standard. 
This  training  program  also  must  include 
a  periodic  evaluation  of  the  performance 
of  the  operator  and  refresher  or  remedial 
training  as  necessary.  To  maximize  the 
effectiveness  of  the  training,  OSHA  is 
proposing  to  allow  the  employer  to 
avoid  having  to  conduct  training  that  is 
duplicative  of  other  training  the 
employee  has  previously  received. 
Finally,  the  training  provisions  would 
require  that  the  employer  certify  that  the 
training  and  evaluations  have  been 
conducted. 

At  paragraph  (l)(i),  OSHA  specifies 
that  each  potential  operator  of  a 
powered  industrial  truck  must  be 
capable  of  performing  the  duties  that  are 
required  of  the  job  after  training  and 
appropriate  accommodation.  This 
would  include  being  able  to  climb  onto 
and  off  of  a  truck,  to  sit  on  the  vehicle 
for  extended  periods  of  time,  and  to  turn 
his  or  her  body  to  be  able  to  look  in  the 
direction  of  travel  when  driving  in 
reverse.  Elements  of  this  evaluation  may 
include  the  employee  having  the 
physical  and  mental  abilities  to  perform 
the  job.  Information  obtained  during  the 
initial  employee  evaluation  can  be  used 
to,  among  other  things,  determine  how 
best  to  train  the  employee.  For  example, 
if  the  employee  cannot  read  and 
comprehend  the  operator's  manuals  for 
the  type  trucks  that  the  employee  will 
operate,  then  this  information  would 
have  to  taught  by  means  other  than 


having  the  employee  try  to  read  the 
truck  manuals.  The  initial  evaluation 
can  be  useful  for  the  avoidance  of 
duplicative  training. 

Paragraph  {l)(ii)  provides  that  the 
employer  shall  assure  that  the  employee 
has  received  required  training,  that  the 
employee  has  been  evaluated  and  that 
the  potential  operator  can  perform  the 
job  competently.  The  evaluation  must 
be  carried  out  after  the  training  by  a 
designated  person  so  that  the  employer 
can  assure  that  the  potential  operator 
can  perform  the  duties  required  of  an 
operator  in  a  competent  manner.  The 
conduct  of  this  evaluation  during  the 
training  is  known  as  a  practical  exercise 
or  a  performance  test.  OSHA  believes 
that  only  through  evaluation  by  a 
knowledgeable  person  after  training  can 
an  employer  know  that  the  employee 
has  been  adequately  trained  and  can 
safely  perform  the  job. 

The  designated  person  may  be  the 
employer  if  qualified.  A  small  business 
person  who  has  employees  may  send 
the  employees  to  an  outside  training 
organization.  Alternately,  the  employer 
may  take  or  have  training  so  that  the 
employer  is  qualified  as  a  designated 
person. 

At  paragraph  (2),  OSHA  is  proposing 
to  require  that  the  employer  implement 
a  training  program  for  all  powered   . 
industrial  truck  operators.  This  program 
would  ensure  that  only  trained  drivers 
who  have  successfully  completed  the 
training  program  would  be  allowed  to 
operate  these  vehicles.  An  exception  to 
the  rule  would  allow  trainees  to  operate 
powered  industrial  trucks  provided  the 
operation  is  under  the  direct 
supervision  of  a  designated  person  and 
the  operation  is  conducted  where  is 
minimum  danger  to  the  trainee  or  other 
employees. 

OSHA  is  proposing  at  paragraph 
(2)(ii)  that  the  training  consist  of  a 
combination  of  classroom  instruction 
and  practical  training.  The  Agency 
believes  that  only  by  the  use  of  a 
combination  of  training  methods  will 
the  employee  be  adequately  trained. 
Although  classroom  training  is 
invaluable  for  the  teaching  of  the 
principles  of  vehicle  operation,  it  is  the 
hands-on  training  and  the  evaluation  of 
the  operation  of  the  vehicle  that  finally 
proves  the  adequacy  of  the  training  and 
the  ability  of  the  employee  to  use  diat 
training  to  successfully  operate  a 
powered  industrial  truck. 

At  paragraph  (2)(iii),  OSHA  is 
proposing  to  require  that  all  training  be 
conducted  by  a  designated  person. 
OSHA  defines  a  designated  person  as 
one  who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators.  As 


discussed  elsewhere  in  this  preamble, 
the  employer  may  have  the  necessary 
prerequisites  to  qualify  as  a  designated 
person  or  he  or  she  may  assign  the 
training  responsibility  to  another  person 
(either  a  knowledgeable  employee  or  an 
trainer  from  outside  the  company). 

To  ensure  that  the  training  contains 
the  appropriate  information  for  the 
operator,  OSHA  has  provided  a  list  of 
subjects  at  paragraph  (3).  Under  this 
rule,  it  is  the  responsibility  of  the 
employer  to  select  the  particular  items 
that  are  pertinent  to  the  type  trucks  that 
the  employee  vdll  be  allowed  to  op>erate 
and  the  work  environment  in  which  the 
vehicle  will  be  operated.  For  example, 
if  the  employee  will  be  allowed  to 
operate  an  order  picker,  it  is  essential 
that  he  or  she  understand  the  location 
and  function  of  the  controls,  the 
location  and  operation  of  the 
powerplant,  steering  and  maneuvering, 
visibility,  inspection  and  maintenance 
and  other  general  operating  functions  of 
the  vehicle.  Additionally,  it  is  essential 
that  the  employee  know  and  understand 
that  he  or  she  must  be  restrained  from 
falling  when  the  platform  of  the  truck  is 
in  an  elevated  position  and  that  the 
truck  must  never  be  driven  when  the 
platform  is  elevated.  Under  this 
proposed  requirement,  it  is  the 
responsibility  of  the  employer  to  select 
those  elements  of  the  training  that  are 
necessary  for  the  type  vehicle  to  be  used 
and  the  workplace  in  which  that  vehicle 
will  be  operated.  The  employer  may 
leave  out  elements  if  the  employer  can 
demonstrate  that  they  are  not  relevant  to 
safe  operation  in  the  employer's 
workplace. 

An  additional  component  of  the 
training  program  is  a  continuing 
evaluation  of  the  operator.  At  paragraph 
(4),  OSHA  specifies  that  this  evaluation 
be  conducted  on  a  periodic  basis  so  that 
the  employee  retains  and  uses  the 
knowledge,  skills  and  abilities  that  are 
necessary  for  the  safe  operation  of  the 
vehicle.  This  evaluation  need  not  be 
conducted  continuously,  however,  the 
employer  should  conduct  these 
evaluations  at  intervals  that  will  ensure 
that  the  operators  have  not  forgotten  or 
chosen  to  disregard  their  training.  This 
evaluation  does  not  have  to  be 
formalized  but  must  consist  of  a 
designated  person  observing  the 
operation  to  ensure  that  the  use  of  the 
powered  industrial  truck  is  being 
conducted  safely.  OSHA  requires  that 
this  evaluation  be  carried  out  at  least 
annually. 

OSHA  is  requiring  at  paragraph  (5) 
that  the  employer  certify  that  the 
required  training  and  evaluations  have 
been  conducted.  To  minimize  the 
paperwork  burden  on  the  employer. 


OSHA  is  specifying  that  the  certification 
consist  of  the  name  of  the  employee,  the 
date  of  the  training  or  evaluation  and 
the  signature  of  the  person  conducting 
the  training  or  evaluation. 

Under  this  paragraph.  OSHA  also 
specifies  that  all  the  current  training 
materials  used  in  the  conduct  of  training 
or  the  name  and  address  of  the  outside 
trainer,  if  one  is  used,  be  maintained. 

At  paragraph  (6).  OSHA  is  proposing 
to  allow  the  employer  to  forgo  that 
portion  of  the  training  that  an  employee 
has  previously  received.  The  intent  of 
these  provisions  is  to  allow  the 
employer  to  not  have  to  train  an 
employee  in  those  phases  of  the 
operation  of  a  powered  industrial  truck 
if  the  employee  knows  the  necessary 
information  and  has  been  evaluated  and 
has  proven  to  be  competent  to  perform 
those  duties. 

As  previously  discussed,  there  are 
three  major  areas  of  consideration  that 
must  be  emphasized  when  conducting  a 
powered  industrial  truck  training 
program.  These  three  areas  are:  (1)  The 
characteristics,  operation  and 
limitations  of  the  vehicles  that  the 
trainee  will  be  authorized  to  operate,  (2) 
the  hazards  due  to  the  characteristics  of 
the  workplace  in  which  these  vehicles 
wrill  operate,  and  (3)  the  general  safety 
rules  that  apply  to  these  vehicles  and 
their  operation. 

This  proposed  rule  has  been  drafted 
in  performance  language  to  allow 
reasonable  flexibility  to  the  employer 
for  developing  the  training  program  and 
conducting  the  training.  OSHA 
recognizes  the  inherent  differences  in 
the  capabilities  and  limitations  of 
employees,  both  to  assimilate  the 
training  and  then  to  utilize  the 
knowledge  that  has  been  gained. 
Therefore,  the  proposed  regulation  does 
not  limit  the  employer  by  specifying  the 
manner  in  which  the  training  must  be 
conducted.  Similarly,  the  specific 
content  of  the  training  course  has  not 
been  stated  because  there  are  different 
topics  which  must  be  taught  due  to 
variances  in  the  operation  of  the  many 
makes  and  models  of  vehicles  and 
because  there  are  different  hazards  in 
each  workplace.  However.  OSHA  has 
proposed  the  various  subject  matters 
that  should  be  covered  unless  the 
employer  determines  they  are  not 
relevant  to  the  employer's  vehicle  and 
workplace.  Although  some  areas  of 
concern  may  not  be  pertinent  to  any  one 
workplace  and  vehicle,  other  areas  are 
pertinent  to  all  vehicles  and  workplaces. 

OSHA  believes  that  a  training 
program  needs  to  be  conducted  before 
the  employee  begins  to  operate  a 
vehicle.  To  this  end.  OSHA  has  required 
initial  training  of  employees  so  that  they 
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will  acquire  the  knowledge  and  skills 
are  necessary  for  the  safe  operation  of 
the  powered  industrial  truck  before 
being  allowed  to  operate  the  vehicle 
without  close  supervision. 

OSHA  has  left  the  particulars  of  the 
type  of  training  (lecture,  conference, 
demonstration,  practical  exercise,  test  or 
examination,  etc.)  to  the  employer.  The 
length  of  the  training  and  other 
variables  must  be  based  on  the 
employee's  experience  and  other 
qualifications  and  the  nature  of  the 
work  environment.  The  training  must  be 
based  upon  the  type  of  vehicles  the 
employee  will  be  allowed  to  operate,  the 
conditions  that  exist  in  the  workplace, 
the  general  safety  rules  hom  this  OSHA 
standard,  the  ability  of  the  trainer  to 
teach,  and  the  ability  of  the  trainee  to 
learn.  The  ability  of  the  employee  to 
assimilate  the  information  presented  in 
the  training  must  be  used  as  the  primary 
criterion  for  the  length,  type  and  other 
details  of  the  training.  Since  each 
employee  is  different  in  his  or  her 
ability  to  comprehend,  assimilate  and 
use  the  information  received  in  the 
training,  OSHA  beUeves  that  one 
standardized  training  course  will  not 
suffice  for  all  employees. 

The  employer  may  choose  the  training 
provider.  This  could  include  contracting 
with  an  outside  professional  training 
company  to  come  into  the  company  and 
train  the  powered  industrial  truck 
operators  or  the  employer  developing 
and  conducting  the  training  program.  In 
either  case,  the  employer  can  choose  the 
method  or  methods  by  which  the 
employees  will  be  trained  and  when  the 
training  is  conducted. 

The  standard  requires  not  only 
appropriate  training  but  evaluation  of 
the  operators  competency  by  a 
designated  person  with  the  knowledge 
to  make  that  evaluation.  This  is  the 
method  that  will  most  accurately  prove 
that  the  operator  has  been  trained  and 
that  the  training  has  been,  and 
continues  to  be,  effective.  Through 
observation  of  the  operation  of  the 
vehicle,  these  questions  can  be 
answered. 

When  a  new  employee  claims  prior 
experience  in  operating  a  powered 
industrial  truck,  the  employer  must 
ensure  that  the  employee  knows  how  to 
operate  the  vehicle  safely.  This  can  be 
ascertained  by  questioning  the 
employee  on  various  aspects  of  the 
operation  of  the  truck  and  by  requiring 
the  operator  to  demonstrate  his  or  her 
ability  to  operate  the  vehicle  safely 
through  the  conduct  of  a  practical 
exercise. 

In  making  a  determination  of  an 
employee's  claim  of  sufficient  prior 
experience,  the  employer  must  consider 


the  type  of  equipment  that  this 
employee  professes  to  have  operated, 
how  long  ago  this  experience  was 
gained,  and  the  type  work  environment 
in  which  the  employee  worked.  Written 
documentation  of  the  earlier  training  is 
also  necessary  to  determine  that  proper 
training  has  been  given.  In  addition,  the 
competency  of  the  employee  must  be 
evaluated.  Based  on  the  resolution  of 
these  issues,  the  employer  can 
determine  whether  the  experience  is 
recent  and  thorough  enough,  the 
documentation  complete,  and  the 
competency  sufficient  to  forgo  some  or 
much  of  the  initial  training.  Some 
training  on  the  specific  factors  of  the 
new  employees  workplace  is  always 
going  to  be  necessary.  Again,  the  major 
criterion  of  evaluation  of  the  employee 
is:  Does  the  person  know  how  to  do  the 
job  and  does  the  vehicle  operator  use 
those  knowledge,  skills  and  abilities  to 
do  the  job  safely? 

OSHA  also  is  proposing  to  add  two 
non-mandatory  appendices.  These 
appendices  are  intended  to  provide 
guidance  to  employers  in  establishing  a 
training  program  (Appendix  A)  and  in 
imderstanding  to  basic  principles  of 
stability  (Appendix  B).  In  neither  case  is 
the  information  contained  in  these 
appendices  intended  to  provide  a 
exhaustive  explanation  of  the 
techniques  of  conducting  training  or  of 
understanding  the  principles  of 
stability,  but  each  appendix  is  intended 
to  introduce  the  basic  concepts  so  that 
the  employer  can  utiUze  the  material  to 
provide  basic  training. 

VIII.  Statutory  Considerations 

A.  Introduction 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "[ejach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

OSHA  considers  a  standard  to  be 
"reasonably  necessary  or  appropriate" 
within  the  meaning  of  section  3(8)  if  it 
meets  the  following  criteria: 


(1)  The  standard  will  substantially 
reduce  a  significant  risk  of  material 
harm; 

(2)  Compliance  is  technologically 
feasible  in  the  sense  that  the  protective 
measures  being  required  already  exist, 
can  be  brought  into  existence  with 
available  technology,  or  can  be  created 
with  technology  that  can  reasonably  be 
developed; . 

(3)  Compliance  is  economically 
feasible  in  the  sense  that  industry  can 
absorb  or  pass  on  the  costs  without 
major  dislocation  or  threat  of  instabiUty; 
and 

(4)  The  standard  is  cost  effective  in 
that  it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  safety  standards  must 
better  effectuate  the  Act's  protective 
purpose  than  any  appUcable  national 
consensus  standard,  must  be  compatible 
with  prior  agency  action,  must  be 
responsive  to  significant  comment  in 
the  record,  and,  to  the  extent  allowed  by 
statute,  must  be  consistent  with 
applicable  Executive  Orders.  OSHA 
believes  that  application  of  these  criteria 
results  in  standards  that  provide  a  high 
degree  of  worker  protection  without 
undue  burden  on  employers. 

OSHA  has  long  interpreted  section 
3(8)  of  the  OSH  Act  to  require  that, 
before  it  promulgates  "a  health  or  safety 
standard,  it  must  find  that  a  place  of 
employment  is  imsafe — in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  change  in 
practices  [See  Industrial  Union  Dep't, 
AFL-CIO  V.  American  Petroleum  Inst. 
448  U.S.  607.  642  (1980)  (plurality) 
(Benzene)."  When,  as  frequently 
happens  in  safety  rulemaking,  OSHA 
promulgates  standards  that  differ  from 
existing  national  consensus  standards,  it 
must  explain  "why  the  rule  as  adopted 
will  better  effectuate  the  purposes  of 
this  Act  than  the  national  consensus 
standard  |29  U.S.C.  655(b)(8)]."  Thus, 
national  consensus  standards  provide 
the  minimum  level  of  effectiveness  for 
standards  which  OSHA  may  adopt  (29 
U.S.C.  655(a)). 

As  a  resuh,  OSHA  is  precluded  fix)m 
regulating  insignificant  safety  risks  or 
from  issuing  safety  standards  that  do  not 
lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA's 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
'reasonably  necessary  or  appropriate' 
under  the  Act.  See  Industrial  Union 
Dep't  V.  Hodgson,  (499  F.2d  467,  478 
(D.C.  Cir.  1974)1  ('Congress  does  not 
appear  to  have  intended  to  protect 
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employees  by  putting  dieir  employers 
out  of  business.')  { American  Textile 
Mfrs.  Inst.  Inc.,  452  \].S.  at  513  n.  31  (a 
standard  is  economically  feasibie  even  if 
it  portends  "disaster  for  some  marginal 
firms,"  but  it  is  economieally  infeasible 
if  it  "threaten[sl  massive  dislocation  to, 
or  imperil(s]  the  existence  of,"  the 
industry))." 

By  stating  the  test  in  terms  of  "threal" 
and  "peril,"  the  Supreme  Court  made 
clear  in  ATTVff  that  econooiic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
leveL  (See  for  example,  ATMI.  452  U.S. 
at  527  n.  50;  43  FR  27,360  ()une  23. 
1978).  Proposed  200  \>%lm2  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  Mg/m3  level  was  not  feasible  for 
weaving  and  that  750  »ig/m3  was  ail  that 
could  reasonably  be  required).  See  also 
54  FR  29.245-246  (July  11,  1989); 
American  Iron  &■  Steel  Institute.  939 
F.2d  a»  1003.  OSHA  raised  the 
engineering  control  level  for  lead  in 
small  nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.)  Although  the 
cotton  dust  and  lead  rulemakings 
involved  health  standards,  the  economic 
feasibility  ceiling  estabh^ed  therein 
applies  equally  to  safety  standards. 
Indeed,  because  feasibility  is  a 
necessary  element  of  a  "reasonably 
necessary  or  appropriate"  standard,  this 
ceiling  boundary  is  the  same  for  health 
and  .safety  rulemaking  since  it  comes 
from  section  3(8),  which  governs  all 
permanent  OSHA  standards. 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  {ATMJ,  at 
514  n.  32:  Building  and  Constr.  Trades 
Dep't  AFL-CIO  v.  Brcck.  838  F.2d  1258, 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance 
allowing  as  much  as  teii  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marsholl,  647 
F.2d  1189.  1278  (D.C.  Cir.  1980),  cert. 
denied.  453  U.S.  913  (19»lJ.) 
Additionally.  OSHA's  enforcement 
policy  takes  account  of  financial 
hardship  on  an  indtvi<hialized  basis. 
OSHA's  Field  Operations  Manual 
provides  that,  based  on  an  employer's 
economic  situation,  OSKA  may  extend 


the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  m, 
paragraph  E6d(3Ma),  Dec  31, 1990^. 

To  reach  the  necessary  fimfogs  and 
conclusions  that  a  safety  standard 
substantially  reduces  a  significant  risk 
of  harm,  is  both  technologically  and 
economically  feasible,  and  is  cost 
effective,  OSHA  must  conduct 
rulemaking  in  accord  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  regulatory  proceeding  allows  it 
to  determine  the  quahtative  and,  if 
possible,  the  quantitative  nature  of  the 
risk  with  and  without  regulation,  the 
technological  feasibility  of  compliance, 
the  availabihty  of  capital  to  the  industry 
and  the  extent  to  which  that  capital  is 
required  for  other  purposes,  the 
industry's  profit  history,  the  industry's 
ability  to  absorb  costs  or  pass  them  on 
to  the  consumer,  the  impact  of  higher 
costs  on  demand,  and  the  impact  on 
competition  with  substitutes  and 
imports.  (See  ATA£7at  2501-2503; 
American  Iron  Sr  Steel  Institute 
generally.) 

Finally,  general  principi«s  of 
administrative  law  require  the  Agency 
to  justify  significant  departures  from 
prior  practice.  (See  Intematioruil  Union. 
UAW\.  Pendergrass,  878  F.2d  3«9,  400 
(D.C.  1989)).  In  the  twenty  yean  since 
enactment  of  the  OSH  Act.  OSHA  has 
promulgated  numerous  safety 
standards — standards  that  provide 
benchmarks  for  judging  risks,  benefits, 
and  fea.sibility  of  compliance  in 
subsequent  rulemakings.  (OSHA's 
Hazardous  Waste  Operations  and 
Emergency  Response  Standard,  for 
example,  required  use  of  existing 
technology  and  well  accepted  safiety 
practices  to  eliminate  at  least  32  deaths 
and  18,700  lost  workday  injuries  at  a 
cost  of  about  Si  53  million  per  year  (54 
FR  9311-9312;  March  6, 1989).  The 
Excavation  standard  also  drew  on 
existing  technolog>'  and  recognized 
safety  practices  to  save  74  fives  and  over 
800  lost  workday  injuries  annually  at  a 
cost  of  about  $306  milbon.  (54  FR' 
45,954;  Oct.  31,  1989).  OSHA's  Grain 
Handling  Fadhties  standard  relied 
primarily  on  simple  housekeeping 
measures  to  save  18  lives  and  394 
injuries  annually,  at  a  total  net  cost  of 
$5.9  to  $33.4  million  (52  FR  49,622; 
Dec  31,  1991).) 

B.  The  proposed  amendment  to  the 
standard  for  the  training  of  powered 
industrial  truck  operators  and  the 
promulgation  of  like  requirements  for 
the  construction  and  maritime 
industries  complies  with  the  statutory 
criteria  described  above. 

As  explained  in  Section  I, 
Background,  Section  11.  The  JRtwerpd 


Industrial  Truck.  Section  HI,  Powerrd 
Industrial  Truck  Hazards,  Sectkm  IV. 
Accident,  Injury  and  Other  Data,  and 
Section  V,  Basis  for  Agency  Action, 
earlier  in  this  preamble,  and  in  Section 
LX,  Summary  of  the  Regulatory  Impact 
and  Regulatory  Flexibility  Analysis  end 
Environmental  Impact  Assessment,  later 
in  this  preamble.  OSHA  has  determined 
that  the  operation  of  powered  industrial 
trucks  by  untrained  or  inadequately 
trained  operators  pose  significmt  risfcs 
to  employees.  There  have  been  on 
average  85  fatafities.  34,900  serious 
injuries  and  61,800  non-serious  injuri«s 
annually  since  1981  due  to  unsafe 
powered  industrial  truck  operation. 
OSHA  estimates  that  compliance  vrrth 
the  revised  training  requirement  for 
powered  industrial  truck  operator  will 
reduce  the  risk  of  hazards  to  those 
operators  and  other  employees  by  25 
percent  (preventing  17  to  22  fatalities, 
10,898  to  14,118  serious  injuries  and     " 
15,450  non-.serious  injuries  annually). 
This  constitutes  a  substantial  reduction 
of  significant  risk  of  material  harm. 

The  Agency  beUeves  that  compliance 
is  technologically  feasible  because  there 
exists  a  current  rule  for  the  training  of 
powered  industrial  tnick  operators  and 
the  revised  regulation  specifies  in  more 
detail  what  is  to  be  tau^t  to  those 
operators,  and  requires  the  employer  to 
institute  effective  supervisor}-  me.isures 
to  ensure  continued  safe  operation  of 
those  vehicles.  In  many  companies,  the 
training  of  vehicle  operators  and  the 
subsequent  super\'isory  measures 
required  by  the  standard  have  already 
been  implemented. 

Additionally,  OSHA  believes  that 
compliance  is  economically  feasible, 
because,  as  documented  by  the 
Regulaton,'  Impact  Analysis,  all 
regulated  sectors  can  readily  absorb  or 
pass  on  compliance  costs. 

The  standard °s  costs,  benefits,  and 
compliance  requirements  are 
reasonable,  amounting  to  approximatelr 
34.9  million  in  the  first  year  and  19.4 
million  per  year  thereafter,  preventing 
17  to  22  fatalities,  10,898  to  14,118 
serious  injuries  and  15,450  non-.seriotis 
injuries  p>er  year.  As  explained  abore, 
using  another  definition,  OSHA 
estimates  that  it  will  eliminate  between 
11,968  and  15,504  lost  workday  injuries 
in  addition  to  the  fatalities  prevented. 
These  percentages  are  consistent  with 
those  of  other  OSHA  safety  standards. 

C.  The  requirement  for  (he  training  of 
powered  industrial  truck  operators  is 
neces.sary  to  address  the  significant  risks 
of  material  harm  posed  by  the  operation 
of  those  vehicles. 

OSHA  believes  that  Section  I. 
Background,  Section  11.  The  Powered 
Industrial  Truck,  Section  III,  Powered 
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Industrial  Truck  Hazards,  Section  IV. 
Accident.  Injury  and  Other  Data,  and 
Section  V.  Basis  for  Agency  Action, 
earlier  in  this  preamble  have  clearly  and 
comprehensively  set  out  the  Agency's 
bases  for  concluding  that  the  operation 
of  powered  industrial  trucks  by 
untrained  or  inadequately  trained 
employees  pose  significant  risks  and 
that  the  training  of  those  operators  is 
reasonably  necessary  to  protect  affected 
employees  from  those  risks.  In 
particular,  as  detailed  in  Section  IX. 
Preliminary  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis  and 
Environmental  Impact  Assessment,  later 
in  this  preamble.  OSHA  estimates  that 
the  improper  operation  of  powered 
industrial  trucks  causes  85  fatalities, 
34.902  serious  injuries,  and  61.800  non- 
serious  injuries  annually,  and  that 
revision  of  and  compliance  with  the 
requirements  of  the  OSHA  standard  for 
the  training  of  powered  industrial  truck 
operators  will  reduce  the  risk  of  fatality 
and  injury  by  25  percent  (preventing  17 
to  22  fatalities.  10.898  to  14.118  serious 
injuries  and  15.450  non-serious 
injuries). 

OSHA  emphasizes  that  its  risk 
assessment  is  based  on  employee 
exposure  to  the  hazards  of  the  operation 
of  powered  industrial  trucks,  hazards 
that  exists  in  a  large  range  of  industries. 
Although  Section  IX.  Preliminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  and  Environmental 
Impact  Assessment,  later  in  this 
preamble,  presents  OSHA's  estimate  of 
the  costs  and  benefits  of  the  revision  of 
the  training  requirement  in  terms  of  the 
Standard  Industrial  Classification  (SIC) 
codes  for  the  industries  regulated. 
OSHA  does  not  believe  that  the  risk 
associated  with  these  hazards  vary 
according  to  what  SIC  code  a  vehicle 
may  be  operated  in.  Thus,  some  of  the 
industry  categories  within  the  scope  of 
the  final  rule  that  will  have  compliance 
costs  have  had  few  or  no  documented 
powered  industrial  truck  accidents  or 
injuries  or  fatalities  during  the  period 
covered  by  the  PRIA.  In  this  case.  OSHA 
has  considered  developing  a  scope  of 
the  rule  to  cover  those  situations  it  has 
determined  to  be  hazardous.  As 
explained  more  fully  below.  OSHA  has 
determined  that  the  lack  of  prior 
documented  injuries  and  deaths  in  some 
SIC  Codes  does  not  indicate  that  the 
employees  in  those  industries  are  not 
exposed  to  significant  risks  from  the 
unsafe  operation  of  powered  industrial 
trucks.  As  the  summary  of  the  PRIA 
explains  in  detail,  OSHA  has 
determined  that  it  is  appropriate  to 
include  those  industries  within  the 
scope  of  the  standard  because 


employees  in  those  industries  are 
exposed  to  the  same  kinds  of  hazards  as 
employees  in  industries  for  which  there 
are  reported  injuries  and  fatalities. 

Even  in  industry  sectors  in  which  no 
injuries  or  fatalities  have  been  reported, 
the  Agency  believes  there  is  sufficient 
information  for  OSHA  to  determine  that 
employees  who  work  in  areas  in  which 
powered  industrial  trucks  are  operated 
or  operate  those  vehicles  face  significant 
risks,  based  on  analysis  of  the  elements 
of  the  hazards  identified  and  of  the 
similarity  of  hazard  elements  between 
industry  sectors.  Therefore,  the  Agency 
has  determined  that  all  employees  who 
operate  those  vehicles  or  work  in  areas 
in  which  those  vehicles  are  operated 
face  a  significant  risk  of  material  harm 
and  that  compliance  with  the  powered 
industrial  truck  standard  is  reasonably 
necessary  to  protect  affected  employees 
from  those  risks,  regardless  of  the 
numbei  of  accidents  and  injuries 
reported  for  the  SIC  code  to  which  the 
employer  has  been  assigned. 

Also,  because  of  the  difficulties  the 
Agency  has  experienced  in  compiling  a 
database  for  powered  industrial  truck 
accidents,  injuries  or  fatalities  may  have 
occurred  in  industries,  including  tho.se 
for  which  no  incidents  have  been 
documented,  without  being  recorded.  In 
addition,  the  SIC  code-based 
organization  of  incident  data  may  mask 
actual  or  potential  hazards  of  the 
operation  of  powered  industrial  trucks 
because,  while  a  business  is  classified 
for  SIC  purposes  according  to  its 
principal  activity,  the  workplace  may 
also  contain  warehousing  areas  where 
materials  are  stored  as  a  "secondary" 
purpose,  that  have  necessitated  the  use 
of  powered  industrial  trucks  with  their 
resultant  injuries  or  fatalities.  For 
example,  a  new  car  dealer  would  be 
classified  under  the  new  car  dealer  SIC. 
even  though  the  dealer  may  store  a  large 
number  of  auto  accessories,  such  as  tires 
and  batteries.  In  many  instances,  large 
quantities  of  items  like  batteries  are 
palletized  for  ease  of  handling.  When 
these  pallets  of  material  are  delivered  to 
the  dealer,  the  items  are  either  removed 
from  the  pallet  and  handling  manually. 
or  the  pallet  and  the  material  are  moved 
with  some  type  of  powered  industrial 
truck,  such  as  a  pallet  jack.  Although 
the  workplace  is  a  new  car  dealer,  a 
powered  industrial  truck  is  in  use  and 
an  accident  would  have  nothing  to  do 
with  selling  new  cars.  Therefore,  OSHA 
believes,  based  on  the  limitations  of  the 
accident  data  and  the  circumstantial 
nature  of  many  vehicle  accidents,  that  it 
is  appropriate  to  require  that  employers 
protect  affected  employees  from  the 
hazards  of  vehicle  operations  in  all 
workplaces  where  powered  industrial 


trucks  are  used,  rather  than  to 
characterize  workplaces  according  to 
the  injury  or  fatality  experience  of  the 
SIC  codes  in  which  they  have  been 
classified. 

The  Agency  also  notes  that  many 
accidents  that  occur  as  a  result  of 
powered  industrial  truck  operations  are 
not  classified  as  an  accident  involving  a 
truck.  For  example,  if  a  powered 
industrial  truck  is  used  to  lift  an 
employee  who  is  standing  on  the' forks 
of  the  vehicle  and  the  employee  falls 
from  those  forks  while  aloft,  the 
accident  could  be  classified  as  a  fall 
from  height  or  a  fall  from  an  elevated 
platform.  In  both  instances,  the  fact  that 
the  employee  was  unsafely  taken  aloft 
on  the  forks  of  a  powered  industrial 
truck  and  fell  from  those  forks  is  not 
transferred  to  the  accident  report 
because  the  accident  was  attributed  to 
other  causes. 

Finally,  it  is  well  established  in  the 
OSH  Act  enforcement  context  that  the 
lack  of  injuries  or  deaths  to  a  particular 
employer's  employees  does  not 
establish  that  the  employees  are  not 
exposed  to  a  hazard.  In  a  frequently 
quoted  passage,  the  Fifth  Circuit  long 
ago  observed  that  "the  goal  of  the  Act 
is  to  prevent  the  first  accident,  not  to 
serve  as  a  source  of  consolation  for  the 
first  victim  or  his  survivors"  (Mineral 
Industries  &■  Heaxy  Construction  Group 
v.  OSHRC.  639  F.2d  1289.  1294  (5th  Cir. 
1981)).  This  principle  applies  to 
regulatory  actions  as  well.  Once  the 
agency  determines  that  expo.sure  to  a 
particular  condition  constitutes  a 
significant  risk,  it  need  not  repeat  that 
analysis  for  every  situation  or  type  of 
workplace  in  which  the  condition  is 
found. 

In  addition,  those  segments  with 
fewer  trucks  and.  consequently  fewer 
accidents,  will  have  lower  costs  for 
training  and  evaluation.  However,  the 
risk  to  each  individual  operator  for  each 
year  of  operation  is  approximately  the 
same  as  in  industries  with  more  tnicks 
and  operators.  This  approach  was 
upheld  in  International  Union.  UAW,  v. 
OSHA,  — F.  2d—.  (D.C.  Circ.  October 
21.1994) 

For  all  of  the  foregoiiig  reasons,  OSHA 
has  determined  that  it  is  inappropriate 
to  exclude  any  of  the  SICs  merely 
because  they  have  not  recently  had 
documented  powered  industrial  truck 
injuries  or  fatalities,  insofar  as  fho.se 
SICs  contain  workplaces  where  those 
vehicles  are  operated. 

D.  Conclusion 

OSHA  has  determined  that  the 
powered  industrial  truck  standard,  like 
other  safety  standards,  is  subject  to  the 
constraints  of  se<:tion  3(8)  of  the  OSH 


Act.  that  the  standard  is  '>Basonabfy 
necessary  or  appropriate  to  prrovide  safe 
or  healthful  employment  and  places  of 
employment."  But  the  standard  is  not 
subject  to  the  section  6(h)(5) 
requirement  that  it  limit  significant  risk 
"to  the  extent  feasible." 

The  Agency  believes  that  the  use  of 
powered  industrial  trucks  in  the 
workplace  by  untrained  or  poorly 
trained  employees  poses  significant 
risks  and  that  the  need  to  require  that 
only  properly  trained  employees  operate 
those  vehicles  is  reasonably  necessary  to 
protect  affected  employees  from  those 
risks.  OSHA  also  has  determined  that 
compliance  with  the  standard  for  the 
training  of  those  operators  is 
technologically  feasible  because  many 
companies  offer  the  type  training  that 
the  standard  would  require.  In  addition, 
OSHA  believes  that  compliance  is 
economically  feasible,  because,  as 
documented  by  the  PreUminary 
Regulatory  Impact  Analysis  (Ex.  2),  all 
regulated  sectors  can  readily  absorb  or 
pass  on  initial  compliance  costs  and 
economic  benefits  will  ultimately 
exceed  compliance  costs,  hi  particular, 
the  Agency  believes  that  compHance' 
with  the  powered  industrial  truck 
training  requirement  will  result  in 
substantial  cost  savings  and 
productivity  gains  at  fedlities  that 
utilize  powered  industrial  trucks  that 
might  otherwi.se  be  disrupted  by 
accidents  and  injuries. 

As  detailed  in  the  Summary  of  the 
Preliminary  Regulatory-  Impact  Analvsis. 
the  standard's  costs,  benefits,  and 
compliance  requirements  are  consistent 
with  those  of  other  OSHA  safety 
standards.  For  example,  the  Hazardous 
Waste  Operations  and  Emergency 
Respon.se  standard  (29  CFR  1910.120) 
requires  the  use  of  existing  technology 
and  well  accepted  safety  practices  to 
eliminate  at  least  32  deaths  and  18.700 
lost  workday  injuries  at  a  cost  of  about 
$153  million  per  vear  (54  FR  9311- 
9312;  March  6, 1989).  The  Excavations 
standard  (29  CFR  1926,  Subpart  P)  also 
drew  on  existing  technology  and 
recognized  safety  practices  to  save  74 
lives  and  over  800  lost  workday  injuries 
annually  at  a  cost  of  about  $306  million 
(54  FR  45.954;  Oct.  31, 1989). 
Additionally,  the  Grain  Handling 
Facihties  standard  (29  CFR  1910.272) 
relied  primarily  on  simple 
housekeeping  measures  to  save  18  lives 
and  394  injuries  annually,  at  a  total  net 
cost  of  between  $5.9  million  and  $33.4 
million  (52  FR  49,622;  Det:.  31 ,  1987). 
Also,  compliance  with  the  planning, 
work  practice,  and  training  provisions 
of  the  Process  Safety  Management 
standard  (29  CFR  1910.119)  will  rpduce 
the  risk  of  catastrophic  fire  and 
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explosion  (330  btaKtiesand  1917 
injuries  and  illnesses  annoatiy)  by  80 
percent,  at  an  annualized  cost  of  $8M.7 
million  in  the  first  five  years  and  at  an 
annualized  cost  of  $470^  million  in  the 
following  five  years. 

IX.  Sununary  of  the  Preliminary 
Economic,  Feasibility  and  Regulatory 
Flexibility  Analjraes  aad  Environmental 
Impact  Assessment 

A.  Introduction 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  require 
Federal  Agencies  to  analyze  the  costs, 
benefits  and  other  consequences  and 
impacts  of  proposed  standards  and  final 
rules.  Consistent  with  these 
requirements,  OSHA  has  prepared  a 
preliminary  economic  analysis  for  the 
proposed  re\'isions  to  and  adoption  of 
the  powered  industrial  truck  operator 
training  provi.sions  which  are  proposed 
in  this  document. 

This  analysis  includes  a  de.scription 
of  the  industries  that  would  be  affected 
by  the  regulation,  an  a.ssessment  of  the 
benefits  attributable  to  adoption  of  the 
proposal,  a  determination  of  the 
technological  feasibility  of  the  proposed 
revisions,  estimation  of  the  costs  of 
compliance,  a  determination  of  the 
economic  feasibility  of  compliance  with 
the  proposed  provisions,  and  an 
analysis  of  the  economic  and  other 
impacts  of  this  rulemaking.  The 
Advisory  Committee  on  Construction 
Safety  and  Health  is  currently  reviewing 
the  proposed  rule  for  applicability  to  the 
construction  industry  and  based  on  the 
Advisory  Committees 
re(X)mmendations,  OSHA  may  extend 
the  coverage  of  the  proposed  rule  to  this 
.sector  in  the  future. 

Affected  Industries 

Using  powered  industrial  truck  sales 
data  provided  by  the  Industrial  Truck 
Association  (ITA),  OSHA  estimates  that 
there  are  822,831  industrial  trucks  in 
use  in  industries  covered  by  the 
proposed  .standard.  Industries  with  the 
largest  number  of  powered  industrial 
trucks  include  wholesale  trade-non- 
durable goods  (SIC  51)  with  an 
estimated  109,232  powered  industrial 
trucks,  and  food  and  kindred  products 
(SIC  20)  with  an  estimated  71,275  .such 
trucks. 

The  proposed  OSHA  revisions  will 
cover  workers  who  operate  powered 
indu-strial  tnicks.  This  includes 
operators  using  these  vehicles  in  the 
general  industry  and  maritime  sectors. 
The  population-at-risk  in  powered 
industrial  truck  accidents  consists 
primarily  of  the  operators  of  these 
trucks.  Operators  of  powered  industrial 


trucks  include  wrorkers  employed  as 
designated  truck  operators  as  well  as 
those  who  might  operate  powered 
industrial  truck  as  part  of  another  job. 
These  alternate  users  of  powered 
industrial  trucks  include  shipping  arKf 
receiving  clerks,  order  pickers, 
maintenance  personnel,  and  geiHjral 
temporary  workers.  Non-driving 
workers  such  as  warehousemen, 
materials  handlers,  laborers  and 
pedestrians  who  work  on  or  are  present 
in  the  vicinity  of  powered  industrial 
trucks  are  also  injured  or  killed  in 
powered  industrial  truck  accidents. 
Estimates  of  the  number  of  non-driving 
employees  are  not  included  in  the 
population-at-risk  numbers  presented  in 
this  economic  analysis.  However,  non- 
driving  employees  are  included  in  the 
number  of  preventable  fatal  and  non- 
fatal injuries  estimated  to  be  associated 
with  compliance  with  the  proposed 
rule. 

OSHA  estimates  that  approximately 
1.2  million  workers  are  employed  as 
industrial  truck  operators  in  industries 
regulated  by  OSHA.  Industries  with  the 
largest  number  of  operators  include 
wholesale  trade  (SIC  51)  with  163,848 
operators,  and  food  and  kindred 
products  (SIC  20)  with  106.913 
operators. 

Technological  Feasibility 

OSHA  could  not  identify  any 
requirement  in  the  proposed  standard 
that  raises  technological  feasibility 
problems  for  establishments  that  u.se 
industrial  trucks.  On  the  contrary,  there 
is  substantial  evidence  that 
establishments  can  achieve  compliance 
with  all  requirements  using  existing 
methods  and  equipment.  In  addition, 
the  standard  introduces  no 
te<;hnological  requirements  of  any  type. 
Therefore,  OSHA  has  preliminarily 
concluded  that  technological  feasibility 
is  not  an  issue  for  the  proposed 
standard. 

Costs  of  Compliance 

The  proposed  OSHA  industrial  trm;k 
operator  training  standard  would 
expand  the  initial  training  required  hy 
the  existing  standard  to  include 
information  on  the  operating 
instructions  and  warnings  appropriate 
to  the  type  of  truck  used,  the  specific 
hazards  in  the  workplace  where  the 
truck  will  be  operated,  and  inst.mclions 
pertaining  to  the  requirements  of  the 
OSHA  standard.  Additionally,  the 
proposed  standard  requires  employers 
to  monitor  the  performance  of  industrial 
tnick  opi'rators  through  an  annual 
evaluation  and  to  provide  remedial 
training  when  this  evaluation  suggests 
that  such  training  i.s  needed. 
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OSHA  estimates  that  the  flrst  year 
cost  of  compliance  with  the  proposed 
standard  will  be  $34.9  million  and  that 
the  annual  cost  of  compliance  thereafter 
will  be  $19.4  million.  Table  12  outlines 
the  annual  costs  by  each  sector  affected 
by  the  proposed  standard.  Industry 


sectors  with  the  highest  estimated 
annualized  compliance  costs  are 
manufacturing,  with  $9.8  million,  and 
wholesale  and  retail  trade  with  $5.6 
million.  Existing  industry  practice  was 
taken  into  consideration  when 
calculating  costs,  i.e..  where  employers 


have  already  voluntarily  implemented 
practices  that  would  be  required  by  the 
proposed  standard,  no  cost  is  attributed 
to  the  standard.  OSHA  welcomes 
comments  on  the  preliminary  costs  and 
assumptions  presented  in  this 
Preliminary  Economic  Analysis. 


Table  12.— Estimated  Annualized  Compliance  Costs  for  the  Proposed  Industrial  Truck  Operator  Training 

Standard 


Sector 


Agricutture  

Mining  •  

Manufacturing 

Transportatton  and  Utilities 

Wholesale  and  Retail  Trade 

Finance,  Insurance,  &  Real  Estate 
Services 


Total 


Initial 
evaluation 

Initial 
training 

Monitoring 

Remedial 
training 

Total 

S2.457 

$28,637 

S39.404 

$2,251 

S72.749 

1.109 

12.923 

17.778 

1.016 

32.825 

332,222 

3.872.651 

5.327.726 

304.441 

9.837,040 

91,344 

1 .064.777 

1.464.847 

83.706 

2.704,674 

189,193 

2,205.396 

3.034.033 

173.373 

5.601.996 

2,607 

30.389 

41.807 

2,389 

77.192 

37,477 

436.859 

601.001 

34.343 

1.109.679 

656,408 

7.651.632 

10.526.595 

601.519 

19.436.154 

•Oil  arxJ  gas  extraction. 

Note:  Costs  are  annualized  over  10  years  at  a  7  percent  interest  rate  (annualization  factor  0.1424). 

Source:  US  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  based  on  ERG  (1 ,  Section  3]. 


Benefits 

An  estimated  85  fatalities  and  34,902 
injuries  result  annually  from  industrial 
truck-related  accidents.  As  presented  in 
Table  13,  OSHA  estimates  that  full 
compliance  with  the  proposed  standard 
will  prevent  between  17  and  22  of  these 
fatalities  per  year  and  between  10,898 


and  14,118  lost  workday  injuries.  These 
preventable  fatalities  and  injuries  are  in 
addition  to  lives  saved  and  injuries 
prevented  by  OSHA's  existing  standard. 

The  proposed  standard  will  also 
reduce  property  damage  and  training- 
related  litigation.  OSHA's  preliminary 
analysis  of  the  impacts  of  improved 
training  show  reductions  in  property 


damage  valued  at  an  estimated  $8 
million  to  $42  million  armually.  In 
addition,  OSHA  estimates  that 
approximately  $770,018  will  be  saved 
annually  in  damages  and  settlements  in 
court  cases  that  would  have  been 
awarded  as  a  result  of  injuries  caused  by 
deficiencies  in  industrial  truck  operator 
training. 


Table  13.— Number  of  Fatalities  and  Injuries  Prevented  by  Compliance  With  the  Proposed  Powered 

Industrial  Truck  Training  Standard 


Industry  group 


Forestry.  Fishing  and  Agricultural  Services  . 

Mining— oil  and  gas  extraction 

Manufacturing 

Transportation,  con'imunication.  arnj  utilities 

Wholesale  and  retail  trade  

Finance,  insurance,  and  real  estate 

Services  


All  industries 


Total  num- 
ber of  in- 
dustrial 
truck  fatali- 
ties 


0 

1 

30 

20 

25 

0 

9 


85 


Preventable  fatalities 
under  proposed  standard 


Low 


0 
0.2 
5.9 
3.9 
4.9 

0 
1.8 


17 


High 


0 

0.3 
7.7 
5.1 
6.4 
0 
2.3 


22 


Total  nunv 
ber  of  in- 
dustrial 
truck  inju- 
ries 


219 

84 

14,895 

4.265 

12,012 

212 

3.215 


34.902 


Preventable  injuries 
under  proposed  standard 


Low 


68 
26 
4,651 
1,332 
3,751 
66 
1,004 


10,898 


High 


88 

34 
6,025 
1,725 
4,859 

86 
1,300 


14.118 


Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis,  based  on  ERG  Report  (1,  Section  4). 


Economic  Impacts  and  Regulatory 
Flexibility  Analysis 

OSHA  assessed  the  potential 
economic  impacts  of  compliance  with 
the  proposed  standard  and  has 
preliminarily  determined  that  the 
standard  is  economically  feasible  for  all 
industry  groups.  Detailed  information  at 
the  three-digit  SIC  level  is  presented  in 
OSHA's  Preliminary  Economic 
Analysis.  When  an  industry  enjoys  an 
inelastic  demand  for  its  products,  an 


increase  in  operating  costs  can 
ordinarily  be  passed  on  to  consumers.  In 
this  case,  the  maximum  expected  price 
increase  is  calculated  by  dividing  the 
average  estimated  compliance  cost  in 
each  industry  by  the  average  revenue  for 
that  industry.  OSHA  estimates  that  the 
average  price  increase  would  be 
negligible,  about  0.0002  percent.  Table 
14  shows  that  the  average  price  increase 
at  the  two-digit  SIC  level  would  be 
extremely  small.  (For  impacts  at  the 
three-digit  SIC  level,  see  economic 


analysis,  Table  V-l).  These  estimates 
indicate  that  even  if  all  costs  were 
passed  on  to  consumers  through  price 
increases,  the  proposed  standard  would 
have  a  negligible  impact  on  prices 
overall. 

Civen  the  minuscule  price  increases 
necessary  to  cover  the  cost  of  the 
proposed  training  requirements, 
employers  should  be  able  to  pass  along 
compliance  costs  to  customers. 
However,  even  if  all  costs  were  absorbed 
by  the  affected  firms,  the  average 
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reduction  in  profits  would  be  only  0.007 
percent.  As  presented  in  Table  14,  the 
largest  potential  decrease  in  profits — 
0.038  percent— would  occur  in  SIC  51, 
Nondurable  Goods.  Because  most  firms 


will  not  find  it  necessary  to  absorb  all 
of  the  costs  from  profits  and  should  be 
able  to  pass  most  if  not  all  of  the 
standard's  costs  on  to  consumers, 
average  profits  are  not  expected  to 


decline  to  the  extent  calculated  here. 
OSHA,  therefore,  does  not  expect  the 
revised  standard  to  have  a  significant 
economic  impact  on  affected  firms  or 
industries. 


Table  14.— Economic  Impact  of  the  Proposed  Powered  Industrial  Trucks  Operator  Training  Standard 


SIC/lndustry  sector 


07  Agricultural  services 

13  Mining— oil  and  gas  extraction  

20  Food  and  kindred  products 

21  Toljacco  products  

22  Textile  mill  products  

23  Apparel  and  other  textile  products  

24  Lumber  and  wood  products 

25  Furniture  and  fixtures 

26  Paper  and  allied  products 

27  Printing,  publishing,  and  allied  industries  

28  Chemicals  and  allied  products  

29  Petroleum  refining  and  related  industries 

30  Rut)t)er  and  miscellaneous  plastics  products 

31  Leather  and  leather  products  

32  Stone,  cJay,  glass,  and  concrete  products  , 

33  Primary  metal  industries  

34  Fabricated  metal  products  

35  Industrial  and  commercial  machinery  and  computer  equip 

36  Electric  and  electronic  equipment  

37  Transportation  equipment 

38  Instruments  and  related  equipment 

39  Miscellaneous  manufacturing  industries 

40  Railroad  transportation  

41  Local,  sutHjrban,  and  interurtjan  passenger  trartsit 

42  Trucking  and  warehousing  

44  Water  transportation  

45  Transportation  t>y  air 

46  Pipelines,  except  natural  gas  

47  Transportation  services  

48  Communications  

49  Electrk:.  gas  and  sanitary  servrces 

50  Durable  goods  

51  Nondurable  goods  

52  Building  materials  and  garden  supplies  

53  General  merchandise  stores  

54  Food  stores 

55  Automatic  dealers  and  service  stations 

56  Apparel  and  accessory  stores 

57  Furniture  and  home  furnishings  stores 

58  Eating  and  drinking  places  

59  Miscellaneous  retails  

60  Banking  

61  Credit  agencies  other  than  banks 

62  Security  and  commodity  brokers  and  services  

63  Insurance  carriers  

64  Insurance  agents,  brokers,  and  servwes  

65  Real  estate 

67  HoWing  and  other  investment  offfces 

70  Hotels  and  other  lodging  places 

72  Personal  sen/k:es  

78  Motion  pk::tures  

79  Amusement  and  recreation  sen/ices 

80  Health  servk»s  

81  Legal  services 

82  Educational  services .". 

83  Social  services 

84  Museums,  art  galleries,  botanical  and  zoological  gardens  .. 

86  Membership  organizations 

87  Engineering,  accounting,  research  and  management  svcs  . 
89  Miscellaneous  services,  n.e.c 


Value  of  in- 
dustry ship- 
ments, re- 
ceipts or 
sales  (S  mil- 
lions) 


NA 
348.178 
387.601 
32.032 
65.706 
65,345 
70.569 
40.027 
128.824 
156,685 
292.326 
158,076 
100.668 
9.142 
59,611 
132,837 
157.077 
243.479 
197,880 
364.032 
127.160 
37.131 
44,422 
8.094 
110.103 
18,336 
82.055 
2.098 
54.432 
232.257 
292.280 
981.208 
943.174 
115.855 
266.991 
392.400 
587,890 
106.128 
113.673 
211.036 
249.463 
48,477 
69.148 
41.226 
521.036 
31.623 
96.942 
47.301 
64,630 
59.052 
43.838 
51,107 
285,040 
96.179 
4,617 
68,312 
3,551 
39,118 
224.238 
23.871 


Annualized 

compliance 

costs 


372,749 
32.825 
1,774,023 
43,951 
384,461 
109,656 
415,093 
194,006 
■  760,042 
435,959 
931,407 
92,786 
522,973 
47,059 
396.003 
567.368 
717.423 
900.774 
492,784 
691,674 
141,176 
218,423 
69,042 
51.782 
1.800,849 
105,655 
188.820 
4,707 
156.391 
60,673 
266,754 
1,335,982 
2,201,118 
426.997 
683,253 
690,815 
67.212 
39.537 
136.581 
28.035 
265,974 
15.103 
6.293 
5,034 
27.269 
2.937 
13.425 
7.132 
13.486 
13.486 
17.164 
25,746 
72.743 
4,495 
64,569 
22,068 
1,226 
7,765 
52,309 
15,938, 


Compliance 

costs  as  a 

percent  of 

sales 


Negligible 
0.0005  .... 
0.0001  .... 
0.0006  .... 
0.0002  ... 

0.0006  

0.0005  .... 

0.0006  

0.0003  

0.0003  

0.0001  

0.0005  

0.0005  

0.0007  

0.0004  

0.0005  

0.0004  

0.0002  

0.0002  

0.0001  

0.0006  

0.0002  

0.0006  

0.0016  

0.0006  

0.0002  

0.0002  

0.0003  

Negligit)le  . 

0.0001  

0.0001  

0.0002  

0.0004  

0.0003  

0.0002  

Negligible  . 
Negligit}le  .. 

0.0001  

Negligible  .. 

0.0001  

Negligit)le  .. 
Negligible  .. 
Negligible  .. 
Negligible  .. 
Negligit><e  .. 
Negligible  .. 
Negligible  .. 
Negliglt>le  .. 
Negtigit)le  .. 
Negligible  .. 
Negl«git}le  .. 
Negligible  .. 
Negligible  .. 

0.0014  

Negligible .. 
Negligit>le  .. 
Negligible  .. 
Negligible  ... 
0.0001  


Pre-tax  in- 
come (S 
millions) 


36,213 

5,102 

3,548 

2.881 

1.942 

7.307 

13.171 

24.169 

11.193 

5.366 

(^) 
2.664 
3.133 
7.660 


15.378 
1.916 
8.326 
2,418 


4,880 
5,831 


Compliance 
costs  as  a 
percent  of 
pre-tax  in- 
come 


0.005 

D 
0.008 
0.003 
0,014 
0.010 
0.010 
0.003 
0.004 
0.001 
0.010 

(') 
0.015 
0.018 
0.009 


0.003 
0.036 
0.002 
0.009 


0.027 
0.038 
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Value  o(  in- 
dustry ship- 
rnents,  re- 
ceipts or 
sales  ($  mil- 
bons) 

Anrwahzed 

compliance 

costs 

Pre-tax  trv 
come  (S 
millions) 

Compliance 

SiC/lndustry  sector 

CompliAnM 

costs  as  a 

percent  of 

sales 

costs  as  a 
percent  of 
pre-tax  in- 
come 

Totals                                      ...         ... 

19,436.154 

0.0002  

0.007 

*  i.included  under  SIC  20. 

2 -included  under  SIC  23. 

Negligible  denotes  less  ttian  0.00001  percent 

Source:  US  Department  of  Labor.  OSHA.  Otfce  of  Regulatory  Analysis.  t>ased  on  ERG  Report  (1 ,  CTiapter  6). 


In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.),  OSHA  has  also  analyzed  the 
economic  impact  of  the  proposed 
standard  on  small  establishments  (19  or 
fewer  employees),  looking  particularly 
for  evidence  that  the  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small 
businesses  will  incur  lower  compliance 
costs  than  larger  businesses  because  the 
compliance  costs  depend  directly  on  the 
number  of  industrial  truck  operators  in 
a  given  facility.  OSHA  has  preliminarily 
concluded  that  it  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  Assuming  a  15 
percent  turnover  rate,  compliance  costs 
for  a  typical  small  business  in  public 
warehousing  and  storage  (SIC  422)  will 
be  $1,188  in  the  first  year  and  $280 
annually  thereafter.  C3SHA  estimates 
that  the  average  price  impact  for  small 
establishments  will  not  exceed  0.12 
percent.  Similarly.  OSHA  estimates  that, 
if  the  average  establishment  could  not 
pass  any  of  these  costs  to  its  customers 
through  this  very  small  price  increase  (a 
highly  unlikely  scenario),  the  costs 
would  impact  average  profits  by  less 
than  1.2  percent.  These  impacts  are 
judged  to  be  relatively  minor;  therefore, 
the  proposed  standard  is  economically 
feasible  for  small  establishments. 

XI.  Enviroiunental  Assessment 

The  proposed  rules  have  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.).  the 
regulations  of  the  Council  of 
Environmental  Quality  (CEQJ  (40  CFR 
part  1500),  and  DOL  NEPA  procedures 
(29  CFR  part  11).  The  provision  of  the 
standard  focuses  on  the  reduction  and 
avoidance  of  incidents  involving 
powered  industrial  trucks. 
Consequently,  no  major  negative  impact 
is  foreseen  on  air,  water  or  soil  quality, 
plant  or  animal  life,  the  use  of  land  or 
other  aspects  of  the  environment. 
Therefore,  this  revision  is  categorized  as 


an  excluded  action  according  to  subpart 
B,  §  11.10  of  the  DOL  NEPA  regulations. 

X.  Intematiooal  Trade 

This  revision  of  the  OSHA  standards 
on  powered  industrial  trucks  and  the 
promulgation  of  the  same  standard  for 
other  industries  is  not  likely  to  have  a 
significant  effiect  on  international  trade 
because  of  the  small  magnitude  of  any 
price  increase  that  would  be  required 
for  passing  forward  compliance  costs. 
As  shown  above,  the  maximum  price 
increases  generated  from  the  proposed 
rule  would  be  less  that  1.0  percent  for 
the  majority  of  affected  establishments. 
Further,  none  of  the  compliance 
requirements  affect  the  demand  for 
foreign-made  safety  equipment.  It  can  be 
concluded,  therefore,  that  there  will  be 
no  measurable  impacts  on  foreign  trade. 

XII.  Federalism 

This  proposed  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685,  October  30, 
1987),  regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
pohcy  options,  consult  with  states  prior 
to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  state  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  state  can  avoid  preemption 
in  issues  covered  by  Federal  standards 
only  if  it  submits,  and  obtains  Federal 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 


Plan  states  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
When  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 

The  Federal  proposed  standard  on 
powered  industrial  truck  operator 
training  addresses  hazards  that  are  not 
unique  to  any  one  state  or  region  of  the 
country.  Nonetheless,  states  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
state  standards  to  deal  with  any  special 
problems  which  might  be  encountered 
in  a  particular  state.  Moreover,  because 
this  standard  is  written  in  general, 
performance-oriented  terms,  there  is 
considerable  flexibility  for  state  plans  to 
require,  and  for  affected  employers  to 
use.  methods  of  compliance  which  are 
appropriate  to  the  working  conditions 
covered  by  the  standard. 

In  brief,  this  proposed  rule  addresses 
a  clear  national  problem  related  to 
occupational  safety  and  health  in 
general  industry.  Those  states  which 
have  elected  to  participate  under  section 
18  of  the  OSH  Act  are  not  preempted  by 
this  standard,  and  will  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act  while 
ensuring  that  the  state  standards  are  at 
least  as  effective  as  their  standard.  State 
comments  are  invited  on  this  proposal 
and  will  be  fully  considered  prior  to 
promulgation  of  a  final  rule. 

XIII.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  postmarked  by 
July  12, 1995,  and  submitted  in 
quadruplicate  to  the  Docket  Office; 
Docket  No.  S-008.  Room  N2624;  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration:  200 


Constitution  Ave.,  N\V..  Washington, 
DC  20210. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
by  July  12.  1995; 

3.  The  objections  must  specify  with 
particularity  grounds  upon  which  the 
objection  is  based: 

4.  Each  objection  must  be  separately 
numbered:  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of  - 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  those  objections  and  their 
recommendations  in  their  comments 
and  OSHA  will  fully  consider  them. 
There  is  only  need  to  file  formal 
"objections"  separately  if  the  interested 
person  requests  a  public  hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

XIV.  State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and  health 
plans  must  adopt  a  comparable  standard 
within  six  months  of  the  publication 
date  of  the  final  standard.  These  States 
are:  Alaska,  Arizona,  California, 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii. 
Indiana.  Iowa.  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada.  New 
Mexico,  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico.  South 
Carolina.  Tennessee.  Utah,  Vermont. 
Virginia.  Virgin  Island,  Washington,  and 
Wyoming.  Until  such  time  as  a  State 


standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  those 
States. 

List  of  Subjects 

29  CFR  Part  1910 

Motor  vehicle  safety.  Occupational 
safety  and  health.  Transportation. 

29  CFR  Part  1915 

Motor  vehicle  safety.  Occupational 
safety  and  heahh.  Transportation, 
Vessels. 

29  CFR  Part  1917 

Marine  terminals.  Motor  vehicle 
safety.  Occupational  safety  and  health, 
Vessels. 

29  CFR  Part  1918 

Longshoring.  Motor  vehicle  safety. 
Occupational  safety  and  health,  Vessels. 

XV.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  section  4, 
6(b),  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033),  and  29 
CFR  part  1911,  it  is  proposed  to  amend 
29  CFR  parts  1910,  1915, 1917,  1918 
and  1926  as  set  forth  below. 

Signed  at  Washington.  DC.  this  24th  day  of 
Fnbnian,',  1995. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

PART  1910— occupational  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  N 
of  part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sees.  4.  6.  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
655.  657):  Secretary  of  Labor's  Ordrr  No.  1 2- 
71  (36  FR  8754),  8-76  (41  FR  25059).  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable. 

Section  1910.177  also  issued  under  5 
U.S.C.  553  and  29CFR  part  1911. 

Sections  1910.176,  1910.178,  1910.179. 
1910.183,  1910.184,  1910.189.  and  1910.190 
also  issued  under  29  CFR  part  191 1. 

2.  Section  1910.178  would  be 
amended  by  revising  paragraph  (I)  and 
by  adding  appendices  A  and  B  at  the 
end  of  the  section  to  read  as  follows: 

§  1910.178    Powered  industrial  trucks. 

•         *         •         •         * 

(I)  Oprrotor  training. 


(1)  Operator  qualifications.  (i)TI)e 
employer  shall  ensure  that  each 
potential  operator  of  a  powered 
industrial  truck  is  capable  of  performing 
the  duties  that  are  required  of  the  job. 

(ii)  In  determining  operator 
qualifications,  the  employer  shall 
ensure  that  each  potential  operator  has 
received  the  training  required  by  this 
paragraph  (I),  that  each  potential 
operator  has  been  evaluated  by  a 
designated  person  while  performing  the 
required  duties,  and  that  each  potential 
operator  performs  those  operations 
competently. 

(2)  Training  program  implementation. 
(i)  The  employer  shall  implemcMit  a 

training  program  and  ensure  that  only 
trained  drivers  who  have  successfully 
completed  the  training  program  are 
allowed  to  operate  powered  industrial 
trucks.  Exception:  Trainees  under  the 
direct  supervision  of  a  designated 
person  shall  be  allowed  to  operate  .i 
powered  industrial  truck  provided  the 
operation  of  the  vehicle  is  conduitod  in 
an  area  where  other  employees  an-  ?iot 
near  and  the  operation  of  the  truck  is 
under  controlled  conditions. 

(ii)  Training  shall  consist  of  a 
combination  of  classroom  instruction 
(Lecture,  discussion,  video  tapes.  ;iii(l/or 
conference)  and  practical  training 
(demonstrations  and  practical  exeri  i.ses 
by  the  trainee). 

(iii)  All  training  and  evaluation  shall 
be  conducted  by  a  designated  person 
who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  .uui 
judge  their  competency. 

(3)  Training  program  content. 
Powered  industrial  truck  operator 
trainees  shall  be  trained  in  the  foilouing 
topics  unless  the  employer  can 
demonstrate  that  some  of  the  topics  iire^ 
not  needed  for  safe  operation. 

(i)  Truck  related  topics. 

(A)  All  operating  instructions, 
warnings  and  precautions  for  the  t\  pes 
of  trucks  the  operator  will  be  authorized 
to  operate: 

(B)  Similarities  to  and  differenc.cs 
from  the  automobile; 

(C)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work; 

(D)  Power  plant  operation  and 
maintenance; 

(E)  Steering  and  maneuvering; 

(F)  Visibility  (including  restrictions 
due  to  loading); 

(G)  Fork  and  attachment  adaption, 
operation  and  limitations  of  their 
utilization: 

(H)  Vehicle  capacity: 
(I)  Vehicle  stability: 
(J)  Vehi<:le  inspection  and 
maintenance; 
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(K)  Refueling  or  charging,  recharging 
batteries; 

(L)  Operating  limitations;  and 

(M)  Any  other  operating  instniction. 
warning  or  precaution  Usted  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(ii)  Workplace  related  topics. 

(A)  Surface  conditions  where  the 
vehicle  will  be  operated; 

(B)  Composition  of  probable  loads  and 
load  stability: 

(C)  Load  manipulation,  stacking, 
unstacking; 

(D)  Pedestrian  traffic; 

(E)  Narrow  aisles  and  other  restricted 
places  of  operation; 

(F)  Operating  in  hazardous  classified 
locations; 

(G)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  that  could  affet;t 
the  stability  of  the  vehicle; 

(H)  Other  unique  or  potentially 
hazardous  environmental  conditions 
that  exist  or  may  exist  in  the  workplace; 
and 

(I)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diescl 
exhaust. 

(iii)  The  requirements  of  this  section. 

(4)  Evaluation  and  refresher  or 
remedial  training. 

(i)  Sufficient  evaluation  and  remedial 
training  shall  be  conducted  so  that  the 
employee  retains  and  uses  the 
knowledge,  skills  and  ability  needed  to 
operate  the  powered  industrial  truck 
safely. 

(ii)  An  evaluation  of  the  performance 
of  each  powered  industrial  truck 
operator  shall  be  conducted  at  least 
annually  by  a  designated  person. 

(iii)  Refresher  or  remedial  training 
shall  be  provided  when  there  is  reason 
to  believe  that  there  has  been  unsafe 
operation,  when  an  accident  or  a  near- 
miss  occurs  or  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties. 

(5)  Certification. 

(i)  The  employer  shall  certify  that 
each  operator  has  received  the  training, 
has  been  evaluated  as  required  by  this 
paragraph,  and  has  demonstrated 
competency  in  the  performance  of  the 
operator's  duties.  The  certification  shall 
include  the  name  of  the  trainee,  the  date 
of  training,  and  the  signature  of  the 
person  performing  the  training  and 
evaluation. 

(ii)  The  employer  shall  retain  the 
current  training  materials  and  course 
outline  or  the  name  and  address  of  the 
person  who  conducted  the  training  if  it 
was  conducted  by  an  outside  trainer. 

(6)  Avoidance  of  Duplicative  Training. 


(i)  Each  current  truck  operator  who 
has  received  training  in  any  of  the 
elements  specified  in  paragraph  (l)(3)  of 
this  section  for  the  types  of  trucks  the 
employee  is  authorized  to  operate  and 
the  type  workplace  that  the  trucks  are 
being  operated  in  need  not  be  retrained 
in  those  elements  if  the  employer 
certifies  in  accordance  with  paragraph 
(l)(5)(i)  of  this  section  that  the  operator 
has  been  evaluated  to  be  competent  to 
perform  those  duties. 

(ii)  Each  new  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  (1)(3)  of  this 
section  for  the  types  of  trucks  the 
employee  will  be  authorized  to  operate 
and  the  type  of  workplace  in  which  the 
trucks  will  be  operated  need  not  be 
refrained  in  those  elements  before  initial 
assignment  in  the  workplace  if  the 
employer  has  written  documentation  of 
the  training  and  if  the  employee  is 
evaluated  pursuant  to  paragraph  (l)(4)  of 
this  section  to  be  competent. 

Note  to  paragraph  (1):  Appendices  A  and 
B  at  the  onci  of  this  section  provide  non- 
man(lator>'  guidance  to  assist  employers  in 
implementing  this  paragraph  (I). 

***** 

Appendixes  to  31910.178 

Appendix  A — Training  of  Powered 
Industrial  Truck  Operators 

(Non-mandatory  appendix  to  paragraph 
(1)  of  this  section) 

A-1 .  Operator  Selection 

A-1.1.  Prospective  operators  of 
powered  industrial  trucks  should  be 
identified  based  upon  their  ability  to  be 
trained  and  accommodated  to  perform 
job  functions  that  are  essential  to  the 
operation  of  a  powered  industrial  truck. 
Determination  of  the  capabilities  of  a 
prospective  operator  to  fulfill  the 
demands  of  the  job  should  he  based 
upon  the  tasks  that  the  job  demands. 

A-1.2.  The  employer  should  identify 
all  the  aspects  of  the  job  that  the 
employee  must  meet/perform  when 
doing  his  or  her  job.  These  aspects 
could  include  the  level  at  which  the 
employee  must  see  and  hear,  the 
physical  demands  of  the  job.  and  the 
environmental  extremes  of  the  job. 

A-1.3.  One  factor  to  be  considered  is 
the  ability  of  the  candidate  to  see  and 
hear  within  reasonably  acceptable 
limits.  Included  in  the  vision 
requirements  are  the  ability  to  see  at 
distance  and  peripherally.  In  certain 
instances,  there  also  is  a  requirement  for 
the  Cxindidate  to  discern  different  colors, 
primarily  red,  yellow  and  green. 

A-1 .4.  The  environmental  extremes  • 
that  might  be  de.nanded  of  a  potential 
powered  industrial  truck  operator 


include  that  ability  of  the  person  to 
work  in  areas  of  excessive  cold  or  heat. 

A-1. 5.  After  an  employee  has  been 
trained  and  appropriate 
accommodations  have  been  made,  the 
employer  needs  to  determine  whether 
the  employee  can  .safely  perform  the  job. 

A-2.  The  Metliod(sl  of  Training 

A-2.1.  Among  the  many  methods  of 
training  are  the  lecture,  conference, 
demonstration,  test  (written  and/or  oral) 
and  the  practical  exercise.  In  most 
in.stances,  a  combination  of  these 
methods  have  been  successfully  used  to 
train  employees  in  the  knowledge,  skills 
and  abilities  that  are  essential  to 
perform  the  job  function  that  the 
employee  is  being  trained  to  perform. 
To  enhance  the  training  and  to  make  the 
training  more  understandable  to  the 
employee,  employers  and  other  trainers 
have  used  movies,  slides,  video  tapes 
and  other  visual  pre.sentations.  Making 
the  presentation  more  understandable 
has  several  advantages  including: 

(1)  The  employees  being  trained 
remain  more  attentive  during  the 
presentation  if  graphical  presentation 
are  used,  thereby  increasing  the 
effectiveness  of  the  training; 

(2)  The  use  of  visual  presentations 
allows  the  trainer  to  ensure  that  the 
necessary  information  is  covered  during 
the  training; 

(3)  The  use  of  graphics  makes  better 
utilization  of  the  training  time  by 
decreasing  the  need  for  the  instructor  to 
carry  on  long  discussions  about  the 
instructional  material;  and 

(4)  The  use  of  graphics  during 
instruction  provides  greater  retention  by 
the  trainees. 

A-3.  Training  Program  Content 

A-3.1.  Because  each  type  (make  and 
model)  powered  industrial  truck  has 
different  operating  characteristics, 
limitations  and  other  unique  features, 
an  optimum  employee  training  program 
for  powered  industrial  truck  operators 
mu<>t  be  based  upon  the  type  vehicles 
that  the  employee  will  be  trained  and 
authorized  to  operate.  The  training  must 
also  emphasize  the  features  of  the 
workplace  which  will  affect  the  manner 
in  which  the  vehicle  must  l)e  operated. 
Finally,  the  training  must  include  the 
general  s.ifety  rules  applicable  to  the 
operation  of  all  powered  indu.strial 
truc:ks. 

A-3. 2.  Selection  of  the  methods  of 
training  the  operators  has  been  left  to 
the  rea.sonable  determination  of  the 
employer.  Whereas  some  employees  can 
assimilate  instructional  material  while 
seated  in  a  classroom,  other  employees 
may  learn  best  by  observing  the  conduct 
of  operations  (demonstration)  and/or  by 
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having  to  personally  conduct  the 
operations  (practical  exercise).  In  some 
instances,  an  employee  can  receive 
valuable  instruction  through  the  use  of 
electronic  mediums,  such  as  the  u.se  of 
video  tapes  and  movies.  In  most 
instances,  a  combination  of  the  different 
training  methods  may  provide  the 
mechanism  for  providing  the  best 
training  in  the  least  amount  of  time. 
OSHA  has  specified  at  paragraph 
(I)(2)(ii)  of  this  section  that  the  training 
must  consist  of  a  combination  classroom 
instruction  and  practical  exercise.  The 
use  of  both  these  modes  of  instruction 
is  the  only  way  of  assuring  that  the 
trainee  hus  received  and  comprehended 
the  instruction  and  can  utilize  the 
information  to  safely  operate  a  powered 
industrial  truck. 

A-4.  Initial  Training 

A— 4.1.  The  following  is  an  outline  of 
a  generalized  forklift  operator  training 
program: 

(1)  Characteristics  of  the  powered 
industrial  truck(s)  the  employee  will  be 
allowed  to  operate: 

(a)  Similarities  to  and  different:es 
from  the  automobile; 

(b)  Controls  and  in.strumentation: 
location,  what  they  do  and  how  they 
work; 

(c)  Power  plant  operation  and 
maintenance; 

(d)  Steering  and  maneuvering; 

(e)  Visibilifv; 

(f)  Fork  and/or  attachment  adaption, 
operation  and  limitations  of  their 
utilization; 

(g)  Vehicle  capacity; 
(n)  Vehicle  stability; 

(i)  Vehicle  inspection  and 
maintenance; 

(j)  Refueling  or  charging,  recharging 
batteries. 

(k)  Operating  limitations. 

(1)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(2)  The  operating  environment: 

(a)  Floor  surfaces  and/or  ground 
conditions  where  the  vehicle  will  be 
operated; 

(b)  Composition  of  probable  loads  and 
load  stability; 

(c)  Load  manipulation,  stacking, 
unstacking; 

(d)  Pedestrian  traffic; 

(e)  Narrow  aisle  and  restricted  place 
operation; 

(f)  Operating  in  classified  hazardous 
locations; 

(g)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  which  would 
affect  the  stability  of  the  vehicle; 

(h)  Other  unique  or  potentially 
hazardous  environmental  conditions 


which  exist  or  may  exist  in  the 
workplace. 

(i)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
e.xhaust. 

(3)  The  requirements  of  this  OSHA 
Standard. 

A-5.  Trainee  Evaluation 

A-5.1.  The  provisions  of  these 
proposed  requirements  specify  that  an 
employee  evaluation  be  conducted  both 
as  part  of  the  training  and  after 
completion  of  the  training.  The  initial 
evaluation  is  useful  for  many  reasons, 
including: 

(1)  the  employer  can  determine  what 
methods  of  instruction  will  produce  a 
proficient  truck  operator  with  the 
minimum  of  time  and  effort; 

(2)  the  employer  can  gain  insight  into 
the  previous  training  that  the  trainee  has 
received;  and 

(3)  a  determination  can  be  made  as  to 
whether  the  trainee  will  be  able  to 
successfully  operate  a  powered 
industrial  truck.  This  initial  evaluation 
can  be  completed  by  having  the 
employee  fill  out  a  questionnaire,  by  an 
oral  interview,  or  by  a  combination  of 
these  meclianisms.  In  many  cases, 
answers  received  by  the  employee  can 
he  substantiated  by  contact  with  other 
employees  or  previous  employers. 

A-6.  Befresher  or  Remedial  Training 

A-6.1.  (The  type  information  listed  at 
paragraph  A-6.2  of  this  appendix  would 
be  used  when  the  training  is  more  than 
an  on-the-spot  correction  being  made  by 
a  supervisor  or  when  there  have  been 
multiple  instances  of  on-the-spot 
conections  having  to  be  made.)  When 
an  on-the-spot  correction  is  used,  the 
person  making  the  correction  should 
point  out  the  incorrect  manner  of 
operation  of  the  truck  or  other  unsafe 
act  being  conducted,  tell  the  employee 
how  to  do  the  operation  correctly,  and 
then  en.sure  that  the  employee  does  the 
operation  corredly. 

A-6.2.  The  following  items  may  be 
used  when  a  more  general,  structured 
retraining  program  is  utilized  to  train 
employees  and  eliminate  unsafe 
operation  of  the  vehicle: 

(1)  Common  unsafe  situations 
encountered  in  the  workplace; 

(2)  Unsafe  methods  of  operating 
observed  or  known  to  be  used; 

(3)  The  need  for  constant 
attentiveness  to  the  vehicle,  the 
workplace  conditions  and  the  manner  in 
which  the  vehicle  is  operated. 

A-6. 3.  Details  about  the  above  subject 
areas  need  to  be  expanded  upon  so  that 
the  operator  receives  all  the  information 


which  is  necessary  for  the  safe  operation 
of  the  vehicle.  Insight  into  some  of  the 
specifics  of  the  above  subject  areas  may 
be  obtained  from  the  vehicle 
manufacturers'  literature,  the  national 
consensus  standards  |e.g.  the  ANSI  B56 
series  of  standards  (current  revisions)! 
and  this  OSHA  Standard. 

Appendix  B— Stability  of  Powered 
Industrial  Trucks 

(Non-mandatory  appendix  to  paragraph 
(I)  of  this  section) 

B-1.  Definitions 

To  understand  the  principle  of 
stability,  understanding  definitions  of 
the  following  is  necessarj*: 

Center  of  gravity  is  that  point  of  an 
object  at  which  all  of  the  weight  of  an 
object  can  be  considered  to  be 
concentrated 

Counter\%'eight  is  the  weight  that  is  a 
part  of  the  basic  structure  of  a  truck  that 
is  used  to  offset  the  weight  of  a  load  and 
to  maximize  the  resistance  of  the 
vehicle  to  tipping  over. 

Fulcrum  is  the  axis  of  rotation  of  the 
truck  when  it  tips  over. 

Grade  is  the  slope  of  any  surfa(.t>  that 
is  usually  measured  as  the  number  of 
feet  of  rise  or  fall  over  a  hundred  foot 
horizontal  di.stance  (this  measurement  is 
designated  as  a  percent). 

Lateral  stability  is  the  resistanc^e  of  a 
truck  to  tipping  over  sideways. 

Line  of  action  is  an  imaginary  verfic-il 
line  through  the  center  of  gravity  of  an 
object. 

Load  center  is  the  horizontal  distance 
from  the  edge  of  the  load  (or  the  verti<;al 
face  of  the  forks  or  other  attachment)  to 
the  line  of  action  through  the  center  of 
gravity  of  the  load. 

Longitudinal  stability  is  the  resistani;e 
of  a  truck  to  overturning  forward  or 
rearward. 

Moment  is  the  product  of  the  weight 
of  the  object  times  the  distance  from  a 
fixed  point.  In  the  case  of  a  powered 
industrial  truck,  the  distance  is 
measured  from  the  point  that  the  truck 
will  tip  over  to  the  line  of  action  of  the 
object.  The  distance  is  always  measured 
perpendicular  to  the  line  of  action. 

Track  is  the  distance  between  wheels 
on  the  same  axle  of  a  vehicle. 

Wheelbase  is  the  distanc-e  between  the 
centerline  of  the  front  and  rear  wheels 
of  a  vehicle. 

B-2.  General 

B-2.1.  Stability  determination  for  a 
powered  industrial  truck  is  not 
complicated  once  a  few  basic  principles 
are  understood.  There  are  many  factors 
that  infiuence  vehicle  .stability.  Vehicle 
wheelbase,  track,  height  and  weight 
distribution  of  the  load,  and  the  location 
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of  the  counterweights  of  the  vehicle  (if 
the  vehicle  is  so  equipped),  all 
contribute  to  the  stability  of  the  vehicle. 

B-2.2.  The  "stability  triangle",  used 
in  most  discussions  of  stability,  is  not 
mysterious  but  is  used  to  demonstrate 
truck  stability  in  rather  simple  fashion. 

B-3.  Basic  Principles 

B-3.1.  The  determination  of  whether 
an  object  is  stable  is  dependent  on  the 
moment  of  an  object  at  one  end  of  a 
system  being  greater  than,  equal  to  or 
smaller  than  the  moment  of  an  object  at 
the  other  end  of  that  system.  This  is  the 
same  principle  on  which  a  see  saw  or 
teeter-totter  works,  that  is,  if  the  product 
of  the  load  and  distance  from  the 


fulcrum  (moment)  is  equal  to  the 
moment  at  the  other  end  of  the  device, 
the  device  is  balanced  and  it  will  not 
move.  However,  if  there  is  a  greater 
moment  at  one  end  of  the  device,  the 
device  will  try  to  move  downward  at  the 
end  with  the  greater  moment. 

B-3. 2.  Longitudinal  stability  of  a 
counterbalanced  powered  industrial 
truck  is  dependent  on  the  moment  of 
the  vehicle  and  the  moment  of  the  load. 
In  other  words,  if  the  mathematic 
product  of  the  load  moment  (the 
distance  is  from  the  front  wheels,  the 
point  about  which  the  vehicle  would  tip 
forward)  the  system  is  balanced  and  will 
not  tip  forward.  However,  if  the  load- 
moment  is  greater  than  the  vehicle- 


moment,  the  greater  load-moment  will 
force  the  truck  to  tip  forward. 

B-4.  The  Stability  Triangle 

B-4.1.  Almost  all  counterbalanced 
powered  industrial  trucks  have  a  three 
point  suspension  system,  that  is.  the 
vehicle  is  supported  at  three  points. 
This  is  true  even  if  it  has  four  wheels. 
The  steer  axle  of  most  trucks  is  attached 
to  the  truck  by  means  of  a  pivot  pin  in 
the  center  of  the  axle.  This  three  point 
support  forms  a  triangle  called  the 
stability  triangle  when  the  points  are 
connected  with  imaginary  lines.  Figure 
1  depicts  the  stability  triangle. 

BILLING  CODE  4510-26-P 


Vehicle  Center  of 
Gravity  (Unloaded) 


Figure  1. 


Center  of 
Gravity  of  Vehicle 
and  Maximum  Load 
(Theoretical) 


NOTES: 

1 .  When  the  vehicle  is  loaded,  the  combined  center  of  gravity  shifts  toward 
line  B-C.  Theoretically  the  max  load  will  result  in  the  CO  at  the  line  B-C. 
In  actual  practice,  the  combined  CG  should  never  be  at  line  B-C. 

2.  The  addition  of  additional  counterweighi  will  cause  the  truck  CG  to 
shift  toward  point  A  and  result  in  a  truck  that  is  less  stable  laterally. 
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B-4.2.  When  the  line  of  action  of  the 
vehicle  or  load-vehicle  falls  within  the 
stability  triangle,  the  vehicle  is  stable 
and  will  not  tip  over.  However,  when 


the  line  of  action  of  the  vehicle  or  the 
vehicle/load  combination  falls  outside 
the  stability  triangle,  the  vehicle  is 


unstable  and  may  tip  over.  (See  Figure 
2  ) 
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Derated 
Load 


Vertical 

Stability 

Line 

(Line  of  Action) 


This  vehicle  is  unstable  and 
will  continue  to  tip  over 


Figure  2. 
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B-5.  Longitudinal  Stability 

B-5.1.  The  axis  of  rotation  when  a 
tnick  tips  forward  is  the  point  of  contact 
of  the  front  wheels  of  the  vehicle  with 
the  pavement.  When  a  powered 
industrial  truck  tips  ferward,  it  is  this 
line  that  the  truck  will  rotate  »bout. 
When  a  truck  is  stable  the  vehicle- 
moment  must  exceed  the  load-moment. 
As  long  as  the  vehicle-moment  is  equal 
to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other 
hand,  if  the  load-moment  slightly 
exceeds  the  vehicle-moment,  the  truck 
will  begin  the  tip  forward,  thereby 
causing  loss  of  steering  control.  If  the 
load-moment  greatly  exceeds  the 
vehicle-moment,  the  .truck  will  tip 
forward. 

B-5. 2.  In  order  to  determine  the 
maximum  safe  load  moment,  the  truck 
manufacturer  normally  rates  the  truck  at 
a  maximum  load  at  a  given  distance 
from  the  front  face  of  the  forks.  The 
specified  distance  from  the  front  face  of 
the  forks  to  the  line  of  action  of  the  load 
is  commonly  called  a  load  center. 
Because  larger  trucks  normally  handle 
loads  that  are  physically  larger,  these 
vehicles  have  greater  load  centers.  A 
truck  with  a  capacity  of  30.000  pounds 
or  less  capacity  is  normally  rated  at  a 
given  load  weight  at  a  24  inch  load 
center.  For  trucks  of  greater  than  30,000 
pound  capacity,  the  load  center  is 
normally  rated  at  36  or  48  inch  load 
center  distance.  In  order  to  safely 
operate  the  vehicle,  the  operator  should 
always  check  the  data  plate  and 
determine  the  maximum  allowable 
weight  at  the  rated  load  center. 

B-5.3.  Although  the  true  load  moment 
distance  is  measured  from  the  front 
wheels,  this  distance  is  greater  than  the 
distance  from  the  front  face  of  the  forks. 
Calculation  of  the  maximum  allowable 
load  moment  using  'he  load  center 
distance  always  provides  a  lower  load 
moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads, 
such  as  those  that  are  larger  than  48 
inches  loog  (the  center  of  gravity  is 
greater  than  24  inches),  with  an  offset 
center  of  gravity,  etc..  then  calculation 
of  a  maximum  allowable  load  moment 
should  be  undertaken  and  this  value 
used  to  determine  whether  a  load  can  be 
handled.  For  example,  if  an  operator  is 
operating  a  3,000  pound  capacity  truck 
(with  a  24  inch  load  center),  the 
maximum  allowable  load  moment  is 
72,000  inch-pounds  (3.000  times  24).  If 
a  probable  load  is  60  inches  long  (30 
inch  load  center),  then  the  maximum 
weight  that  this  load  can  weigh  is  2,400 
pounds  (72.000  divided  by  30). 


B-6.  Lateral  Stability 

B-6.1.  The  lateral  stability  of  a  vehicle 
is  determined  by  the  position  of  the  line 
of  action  (a  vertical  line  that  passes 
through  the  combined  center  of  gravity 
of  the  vehicle  and  the  load)  relative  to 
the  stability  triangle.  When  the  vehicle 
is  not  loaded,  the  location  of  the  center 
of  gravity  of  the  truck  is  the  only  factor 
to  be  considered  in  determining  the 
stability  of  the  truck.  As  long  as  the  line 
of  action  of  the  comUned  center  of 
gravity  of  the  vehicle  and  the  load  falls 
within  the  stability  triangle,  the  truck  is 
stable  and  will  not  tip  over.  However,  if 
the  line  of  action  falls  out.side  the 
stability  triangle,  the  truck  is  not  stable 
and  may  tip  over. 

B-6.2.  Factors  that  affect  the  lateral 
stability  of  a  vehicle  include  the 
placement  of  the  load  on  the  truck,  the 
height  of  the  load  above  the  surface  on 
which  the  vehicle  is  operating,  and  the 
degree  of  lean  of  the  vehicle. 

B-7.  Dynamic  Stability 

B-7.1.  Up  to  this  point,  we  have 
covered  stability  of  a  powered  industrial 
truck  without  consideration  of  the 
dynamic  forces  that  result  when  the 
vehicle  and  load  are  put  into  motion. 
The  transfer  of  weight  and  the  resultant 
shift  in  the  center  of  gravity  due  to  the 
dynamic  forces  csated  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc., 
are  important  stability  considerations. 

B-7. 2.  When  determining  whether  a 
load  can  be  safely  handled,  the  operator 
should  exercise  extra  caution  when 
handling  loads  that  cause  the  vehicle  to 
approach  its  maximnm  design 
characteristics.  For  example,  if  an 
operator  must  handle  a  maximum  load, 
the  load  should  be  carried  at  the  lowest 
position  possible,  the  truck  should  be 
accelerated  slowly  and  evenly,  and  the 
forks  should  be  tihed  forward 
cautiously.  However,  no  precise  rules 
can  be  formulated  to  cover  all  of  these 
eventualities. 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

3.  The  authority  citation  for  part  1915 
would  be  revised  to  read  as  follows: 

Authority:  Section  41.  Longshore  and 
HarlKJT  Workers"  Gkimpensation  Act  (33 
U.S.C  941);  sees.  4.  6.  8,  Occupational  Safely 
and  Health  Act  of  1970  (29  U.S.C.  653.  655. 
657),  Sccretarv  of  Labor's  Order  No.  12-71 
(36  FR  8754).  8-76  (41  PR  25059).  9-83  (48 
PR  35736)  or  1-90  (55  FR  9033).  as 
applicable. 

Sections  1915.120  and  1915.152  also 
issuo<l  under  29  CFK  part  1911. 


4.  A  new  §  1915.120  with  appendices 
A  and  B  would  be  added  to  subpart  G 
to  read  as  follows: 

§1915.120    Powered  Industrial  trucks. 

(a)  Operator  training.  (1)  Operator 
qualifications,  (i)  The  emp)oyer  shall 
ensure  that  each  potential  operator  of  a 
powered  industrial  truck  is  capable  of 
performing  the  duties  that  are  required 
of  the  job. 

(ii)  In  determining  operator 
qualifications,  the  employer  shall 
ensure  that  each  potential  operator  has 
received  the  training  required  by  this 
paragraph,  Ikift  each  potential  operator 
has  been  evaluated  by  a  designated 
person  while  performing  the  required 
duties,  and  that  each  potential  operator 
performs  those  operations  competently. 

(2)  Training  program  implementation. 
(i)  The  employer  shall  implement  a 

training  program  and  ensure  that  only 
trained  drivers  who  have  successfully 
completed  the  training  program  are 
allowed  to  operate  powered  industrial 
trucks.  Exception:  Trainees  under  the 
direct  supervision  of  a  designated 
person  shall  be  allowed  to  operate  a 
powered  industrial  truck  provided  the 
operation  of  the  vehicle  is  conducted  in 
an  area  where  other  employees  are  not 
near  and  the  operation  of  the  truck  is 
under  controlled  conditions. 

(ii)  Training  shall  con.sist  of  a 
combination  of  classroom  instruction 
(Lecture,  discussion,  video  tapes,  and/or 
conference)  and  practical  training 
(demonstrations  and  practical  exercises 
by  the  trainee). 

(iii)  All  training  and  evaluation  shall 
be  conducted  by  a  designated  person 
who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competency. 

(3)  Training  program  content. 
Powered  industrial  truck  operator 
trainees  shall  be  trained  in  the  following 
topics  unless  the  employer  can 
demonstrate  that  some  of  the  topics  are 
not  needed  for  safe  operation. 

(i)  Truck  related  topics. 

(A)  All  operating  instructions, 
warnings  and  precautions  for  the  types 
of  trucks  the  operator  will  be  authorized 
to  operate; 

(B)  Similarities  to  and  differences 
from  the  automobile; 

(C)  Controls  and  iH.<;frumentation: 
location,  what  they  do  and  how  they 
work; 

(D)  Power  plant  operation  and 
maintenance; 

(E)  Steering  and  maneuvering; 

(F)  Visibility  (iucluding  restrictions 
due  to  loading); 

(G)  Fork  and  attacl^nent  adaption., 
operation  and  limitations  of  their 
utili/ation; 


(H)  Vehicle  capacity; 

(I)  Vehicle  stability; 

(J)  Vehicle  inspection  and 
maintenance; 

(K)  Refueling  or  charging,  recharging 
batteries; 

(L)  Operating  Umitations;  and 

(M)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(ii)  Workplace  related  topics. 

(A)  Surface  conditions  where  the 
vehicle  will  be  operated; 

(B)  Composition  of  probable  loads  and 
load  stability; 

(C)  Load  manipulation,  stacking, 
unstacking; 

(D)  Pedestrian  traffic; 

(E)  Narrow  aisles  and  other  restricted 
places  of  operation; 

(F)  Operating  in  hazardous  classified 
locations; 

(G)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  that  could  affect 
the  stability  of  the  vehicle; 

(H)  Other  unique  or  potentially 
hazardous  environmental  conditions 
that  exist  or  may  exist  in  the  workplace; 
and 

(I)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(iii)  The  requirements  of  this  section. 

(4)  Evaluation  and  refresher  or 
remedial  training. 

(i)  Sufficient  evaluation  and  remedial 
training  shall  be  conducted  so  that  the 
employee  retains  and  uses  the 
knowledge,  skills  and  ability  needed  to 
operate  the  powered  industrial  truck, 
safely. 

(ii)  An  evaluation  of  the  performance 
of  each  powered  industrial  truck 
operator  shall  be  conducted  at  least 
annually  by  a  designated  person. 

(iii)  Refresher  or  remedial  training 
shall  be  provided  when  there  is  reason 
to  believe  that  there  has  been  unsafe 
operation,  when  an  accident  or  a  near- 
miss  occurs  or  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties. 

(5)  Certification. 

(i)  The  employer  shall  certify  that 
each  operator  has  received  the  training, 
has  been  evaluated  as  required  by  this 
paragraph,  and  has  demonstrated 
competency  in  the  performance  of  the 
operator's  duties.  The  certification  shall 
include  the  name  of  the  trainee,  the  date 
of  training,  and  the  signature  of  the 
person  performing  the  training  and 
evaluation. 

(ii)  The  employer  shall  retain  the 
current  training  materials  and  course 


outline  or  the  name  and  address  of  the 
person  who  conducted  the  training  if  it 
was  conducted  by  an  outside  trainer. 

(6)  Avoidance  of  duplicative  training. 

(i)  Each  current  trud^  operator  who 
has  received  training  m  any  of  the 
elements  specified  in  paragraph  (a)(3)  of 
this  section  for  the  types  of  trucks  the 
employee  is  authorized  to  operate  and 
the  type  workplace  that  the  trucks  are 
being  operated  in  need  not  be  retrained 
in  those  elements  if  the  employer 
certifies  in  accordance  with  paragraph 
(a)(5)(i)  of  this  section  that  the  operator 
has  been  evaluated  to  be  competent  to 
perform  those  duties. 

(ii)  Each  new  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  (a)(3)  of  this 
section  for  the  types  of  trucks  the 
employee  will  be  authorized  to  operate 
and  the  type  of  workplace  in  which  the 
trucks  will  be  operated  need  not  be 
retrained  in  those  elements  before  initial 
assignment  in  the  workplace  if  the 
employer  has  written  documentation  of 
the  training  and  if  the  employee  is 
evaluated  pursuant  to  paragraph  (a)(4) 
of  this  section  to  be  competent. 

(b)  (Reserved) 

Appendixes  to  §  1915.120 

Appendix  A — Training  of  Powered 
industrial  Truck  Operators 

(Non-mandatory  appendix  to  paragraph 
(a)  of  this  section] 

A-1.  Operator  Selection 

A-1.1.  Prospective  operators  of 
powered  industrial  trucks  should  be 
identified  based  upon  their  ability  to  be 
trairfed  and  accommodated  to  perform 
job  functions  that  are  essential  to  the 
operation  of  a  powered  industrial  truck. 
Determination  of  the  capabilities  of  a 
prospective  operator  to  fulfill  the 
demands  of  the  job  should  be  based 
upon  the  tasks  that  the  job  demands. 

A-1. 2.  The  employer  should  identify 
all  the  aspects  of  the  job  that  the 
employee  must  meet/perform  when 
doing  his  or  her  job.  These  aspects 
could  include  the  level  at  which  the 
employee  must  see  and  hear,  the 
physical  demands  of  the  job,  and  the 
environmental  extremes  of  the  job. 

A-1. 3.  One  factor  to  be  considered  is 
the  ability  of  the  candidate  to  see  and 
hear  within  reasonably  acceptable 
limits.  Included  in  the  vision 
requirements  are  the  ability  to  see  at 
distance  and  peripherally.  In  certain 
instances,  there  also  is  a  requirement  for 
the  candidate  to  discern  different  colors, 
primarily  red,  yellow  and  green. 

A-1. 4.  The  environmental  extremes 
that  might  be  demanded  of  a  potential 
powered  industrial  truck  operator 


include  that  ability  of  the  person  to 
work  in  areas  of  excessive  cold  or  heat. 

A-1. 5.  After  an  employee  has  been 
trained  and  appropriate 
accommodations  have  been  made,  the 
employer  needs  to  determine  whether 
the  employee  can  safely  perform  the  job. 

A-2.  The  Method(s)  of  Training 

A-2.1.  Among  the  many  methods  of 
training  are  the  lecture,  conference, 
demonstration,  test  (written  and/or  oral) 
and  the  practical  exercise.  In  most 
instances,  a  combination  of  these 
methods  have  been  successfully  used  to 
train  employees  in  the  knowledge,  skills 
and  abilities  that  are  essential  to 
perform  the  job  function  that  the 
employee  is  being  trained  to  perform. 
To  enhance  the  training  and  to  make  the 
training  more  understandable  to  the 
employee,  employers  and  other  trainers 
have  used  movies,  slides,  video  tapes 
and  other  visual  presentations.  Making 
the  presentation  more  understandable 
has  several  advantages  including: 

(1)  The  employees  being  trained 
remain  more  attentive  during  the 
presentation  if  graphical  presentation 
are  used,  thereby  increasing  the 
effectiveness  of  the  training; 

(2)  The  use  of  visual  presentations 
allows  the  trainer  to  ensure  that  the 
necessary  information  is  covered  during 
the  training; 

(3)  The  use  of  graphics  makes  bt»ftiT 
utilization  of  the  training  time  by 
decreasing  the  need  for  the  instru(.tor  to 
cany  on  long  discussions  about  tjje 
instructional  material;  and 

(4)  The  use  of  graphics  during 
instruction  provides  greater  retention  b\ 
the  trainees. 

A-3.  Training  Program  Content 

A-3.1.  Because  each  type  (make  .ind 
model)  powered  industrial  tnu:k  has 
different  operating  characteristic  s, 
limitations  and  other  unique  features, 
an  optimum  employee  training  program 
for  powered  industrial  truck  opercitors 
must  be  ba.sed  upon  the  type  vehicles 
that  the  employee  will  be  trained  and 
authorized  to  operate.  The  training  niiisi 
also  emphasize  the  features  of  the 
workplace  which  will  affect  the  manner 
in  which  the  vehicle  must  be  operated. 
Finally,  the  training  must  include  the 
general  safety  rules  applicable  to  the 
operation  of  all  powered  industria^ 
trucks. 

A-3. 2.  Selection  of  the  methods  of 
training  the  operators  has  been  left  to 
the  reasonable  determination  of  the 
employer.  Whereas  some  employees  can 
assimilate  instructional  material  while 
seated  in  a  classroom,  other  emplo\et's 
may  learn  best  by  observing  the  com';;  » 
of  operations  (demonstration)  and/oi  i>'. 
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having  to  personally  conduct  the  . 
operations  (practical  exercise).  In  some 
instances,  an  entployee  can  r«;eive 
valuable  instruction  through  the  use  of 
t'lectronic  mediums,  siich  as  the  use  of 
video  tapes  and  movies.  In  most 
instances,  a  combination  of  the  different 
training  methods  may  provide  the 
mechanism  for  providing  the  best 
training  in  the  least  amount  of  time. 
OSHA  has  specified  at  paragraph 
(a)(2)(ii)  of  this  section  that  the  training 
nui.st  consist  of  a  combination  clas.sroom 
in.struction  and  practical  exercise.  The 
use  of  both  these  modes  of  instruction 
is  the  only  way  of  assuring  that  the 
trainee  has  received  and  comprehended 
the  instruction  and  can  utfHze  the 
information  to  safely  operate  a  powered 
industrial  truck. 

A-4.  Initio]  Training 

A-4.1.  The  following  is  an  8utlir>e  of 
a  generalized  forklifl  operatorlrarning 
program: 

(1)  Characteristics  of  the  powered 
indu.strial  truckfs)  the  employee  will  be 
allowed  to  operate: 

(a)  Similarities  to  and  differences 
from  the  automobile; 

(b)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work; 

(c)  Power  plant  operation  and 
maintenance; 

(d)  Steering  and  maneuvering; 

(e)  Visibility; 

(f)  Fork  and/or  attacbntent  adaption, 
operation  and  Limitations  of  their 
utilization; 

(g)  Vehicle  capacity; 
(h)  Vehicle  stability; 

(i)  Vehicle  inspection  and 
maintenance; 

(j)  Refueling  or  charging,  recharging 
batteries; 

(k)  Operating  limitations; 

(1)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(2)  The  operating  environment; 

(a)  Floor  surfaces  and/or  ground 
conditions  where  the  vehicle  will  be 
operated; 

(b)  Composition  of  probable  loads  and 
load  stability; 

(c)  Load  manipulation/stacking. 
unstacking; 

(d)  Pedestrian  traffic; 

(e)  Narrow  aisle  and  restricted  pilace 
operation; 

(f)  Operating  in  classified  hazardous 
locations; 

(g)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  which  would 
affect  the  stability  of  the  vehicle; 

(h)  Other  unique  or  poterttially 
hazardous  enviromnentdl  conditiojis 


which  exist  or  may  exist  in  the 
workplace; 

(i)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(3)  The  requifements  of  this  OSHA 
Standard. 

A-5.  Trainee  Evaluation 

A-5.1.  The  provisions  of  these 
proposed  requirements  specify  that  an 
employee  evaluation  he  conducted  both 
as  part  of  the  training  and  after 
completion  of  the  training.  The  initial 
evaluation  is  useful  for  many  reasons, 
including: 

(1)  the  employeo-  can  determine  what 
methods  of  instruction  will  produce  a 
proficient  truck  operator  with  the 
minimum  of  time  and  effort; 

(2)  the  employer  can  gain  insight  into 
the  previous  training  that  the  trainee  has 
received;  and 

(3)  a  determination  can  be  made  as  to 
whether  the  trainee  will  be  able  to 
successfully  operate  a  powered 
indu!>trial  truck.  This  initial  evaluation 
can  be  completed  by  having  the 
employee  fill  out  a  questionnaire,  by  an 
oral  interview,  or  by  a  combination  of 
these  mechani-sms.  In  many  cases, 
answers  received  by  the  employee  can 
be  substantiated  by  contact  with  other 
employees  or  previous  employers. 

A-6.  Refresher  or  Remedial  Training 

A-6.1.  (The  type  information  listed  at 
paragraph  A-6. 2  of  this  appendix  would 
be  used  when  the  training  istnore  than 
an  on-the-spot  correction  being  made  by 
a  supervisor  or  when  there  have  been 
nuiltiple  instances  of  on-the-spot 
corredions  having  to  be  made.)  When 
an  on-the-spot  correction  is  used,  the 
person  making  the  correction  should 
point  out  the  incorrect  manner  of 
operation  of  the  truck  or  other  unsafe 
act  being  conducted,  tell  the  employee 
how  to  do  the  operation  correctly,  and 
then  ensure  that  the  employee  does  the 
operation  correctly. 

A-6. 2.  The  following  items  may  be 
used  when  a  more  general,  structured 
retraining  program  is  utilized  to  train 
employees  and  eliminate  unsafe 
operation  of  the  vehicle: 

(1)  Common  unsafe  situations 
encountered  in  the  workplace; 

(2)  Unsafe  methods  of  operating 
obseri'ed  or  known  to  be  used; 

(3)  The  need  for  constant 
attentiveness  to  the  vehicle,  the 
workplace  conditions  and  the  manner  in 
which  the  vehicle  is  operated. 

A-6. 3.  Etetails  about  the  above  subject 
areas  need  to  be  expanded  upon  so  that 
the  operator  receives  all  the  information 


which  is  necessary  for  the  safe  operation 
of  the  vehicle.  Insight  into  some  of  the 
specifics  of  the  ahove  subject  areas  may 
be  obtained  from  the  vehicle 
manufactuFBTs'  litexature.  the  national 
consensus  standards  [e.g.  the  ANSI  B56 
series  of  standards  (cinrent  revisions)] 
and  this  OSHA  Standard. 

Appendix  B — Stability  of  Powered 
Industrial  Trucks 

(Non-mandatory  appendix  to  paragraph 
(a)  of  this  section) 

B-1 .  Definitions 

To  understand  the  principle  of 
stability,  understanding  definitions  of 
the  following  is  necessary: 

Center  of  Gravity  is  that  point  of  an 
object  at  which  all  of  the  weight  of  an 
object  can  be  considered  to  be 
concentrated. 

Counterweigbt  is  the  weight  that  is  a 
part  of  the  basic  structure  of  a  truck  that 
is  used  to  offset  the  weight  of  a  load  and 
to  maximize  the  resistance  of  the 
vehicle  to  tipping  over. 

Fulcrum  is  the  axis  of  rotation  of  the 
truck  when  it  tips  over. 

Grade  is  the  slope  of  any  surface  that 
is  usually  measured  as  the  number  of 
feet  or  rise  of  fall  over  a  hundred  foot 
horizontal  distance  (this  measurement  is 
designated  as  a  percent). 

Lateral  stability  is  the  resistance  of  n 
truck  to  tipping  over  sideways. 

Line  of  action  is  a  imaginary  vertical 
line  through  the  center  of  gravhy  of  an 
object. 

Load  cenler  is  the  horizontal  distance 
from  the  edge  of  the  load  (or  the  vertical 
face  of  the  forks  or  other  attachment)  to 
the  line  of  action  through  the  center  of 
gravity  of  the  load. 

Longitudinal  stability  is  the  resistance 
of  a  truck  to  overturning  forward  or 
rearward. 

Moment  is  the  product  of  the  weight 
of  the  object  times  the  distance  from  a 
fixed  point.  In  the  case  of  a  powered 
industrial  truck,  the  distance  is 
measured  from  the  point  that  the  truck 
will  tip  over  to  the  line  of  action  of  the 
object.  The  distance  is  always  measured 
perpendicular  to  the  line  of  action. 

Track  is  the  distance  between  wheels 
on  the  same  axle  of  a  vehicle. 

Wheelbase  is  the  distance  between  the 
centerUne  of  the  iront  and  rear  wheels 
of  a  vehicle. 

B-2.  General 

B-2.1.  Stability  determination  for  a 
powered  industirial  truck  is  not 
complicated  once  a  few  basic  principles 
are  understood.  Thefe  ate  many  factors 
that  influence  vehicle  stability.  Vehicle 
wheelbase.  track,  height  and  weight 
distribution  of  the  load,  and  the  location 


of  the  counterweights  of  the  vehicle  (if 
the  vehicle  is  so  equipped),  all 
contribute  to  the  stability  of  the  vehicle. 

B-2. 2.  The  ".stability  triangle",  used 
in  most  discussions  of  stabilitv,  is  not 
mysterious  but  is  used  to  demonstrate 
truck  .stability  in  rather  simple  fashion. 

B-3.  Basic  Principles 

B-3.1.  The  determination  of  whether 
an  object  is  stable  is  dependent  on  the 
moment  of  an  object  at  one  end  of  a 
system  being  greater  than,  equal  to  or 
smaller  than  the  moment  of  an  object  al 
the  other  end  of  that  .system.  This  is  the 
same  principle  on  which  a  see  saw  or 
teeter-totter  works,  that  is,  if  the  product 
of  the  load  and  distance  from  the 


fulcrum  (moment)  is  equal  to  the 
moment  at  the  other  end  of  the  device, 
the  device  is  balanced  and  it  will  not 
move.  However,  if  there  is  a  greater 
moment  at  one  end  of  the  device,  the 
device  will  tn,-  to  move  downward  at  the 
end  with  the  greater  moment. 

B-3.2.  Longitudinal  stability  of  a 
counterbalanced  powered  industrial 
truck  is  dependent  on  the  moment  of 
the  vehicle  and  the  moment  of  the  load. 
In  other  words,  if  the  mathematic 
product  of  the  load  moment  (the 
distance  is  from  the  front  wheels,  the 
point  about  which  the  vehicle  would  tip 
forward)  the  .system  is  balanced  and  will 
not  tip  forward.  However,  if  the  load- 
moment  is  greater  than  the  vehicle- 


moment,  the  greater  lond-moMH-nt  will 
force  the  truck  to  tip  forward. 

B-4.  The  Stability  Triangle 

B-4.1.  Almost  all  count»rbalan(.(;d 
powered  industrial  trucks  have  a  thrt-e 
point  suspension  system,  that  is,  the 
vehicle  is  supported  al  three  points. 
This  is  true  even  if  it  has  four  wheels. 
The  stwr  axle  of  most  trucks  is  attaclied 
to  the  truck  by  means  of  a  pivot  pin  in 
the  center  of  the  axle.  This  three  point 
support  forms  a  triangle  called  the 
stability  triangle  when  the  points  are 
connected  with  imaginary  lims.  Figure 
1  depicts  the  stability  triangle. 
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B-4  2.  When  the  line  of  action  of  the 
vehicle  or  load-vehicle  falls  wi&in  the 
stability  triangle,  the  vehicle  is  stable 
and  will  not  tip  over.  Ht)wever.  when 


the  line  of  action  of  the  vehicle  or  the 
vehicle/load  combination  falls  outside 
the  stability  triangle,  the  vehicle  is 


unstable  and  may  tip  over.  (See  Figure 
2.1 
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NOTES: 

1 .  When  the  vehicle  is  loaded,  the  combined  center  of  gravity  shifts  towaro 
line  B-C.  Theoretically  the  max  load  will  result  in  the  CG  at  the  line  B-C. 
In  actual  practice,  the  combined  CG  should  never  be  at  line  B-C. 

2.  The  addition  of  additional  countenweight  will  cause  the  truck  CG  to 
shift  toward  point  A  and  result  in  a  truck  that  is  less  stable  laterally. 


l^D 
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The  vehicle  is  stable 


This  vehicle  is  unstable  and 
will  continue  to  tip  over 


Figure  2. 


143 


BILLING  CODE  4S10-26-P 


B-5.  Longitudinal  Stability 

B-5.1.  The  axis  of  rotation  when  a 
truck  tips  forward  is  the  point  of  contact 
of  the  front  wheels  of  the  vehicle  with 
the  pavement.  When  a  powered 
industrial  truck  tips  forward,  it  is  this 
line  that  the  truck  will  rotate  about. 
When  a  truck  is  stable  the  vehicle- 
moment  must  exceed  the  load-moment. 
As  long  as  the  vehicle-moment  is  equal 
to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other 
hand,  if  the  load-moment  slightly 
exceeds  the  vehicle-moment,  the  truck 
will  begin  the  tip  forward,  thereby 
causing  loss  of  steering  control.  If  the 
load-moment  greatly  exceeds  the 
vehicle-moment,  the  truck  will  tip 
forward. 

B-5. 2.  In  order  to  determine  the 
maximum  safe  load  moment,  the  truck 
manufacturer  normally  rates  the  truck  at 
a  maximum  load  at  a  given  distance 
from  the  front  face  of  the  forks.  The 
specified  distance  from  the  front  face  of 
the  forks  to  the  line  of  action  of  the  load 
is  commonly  called  a  load  center. 
Because  larger  trucks  normally  handle 
loads  that  are  physically  larger,  these 
vehicles  have  greater  load  centers.  A 
truck  with  a  capacity  of  30,000  pounds 
or  less  capacity  is  normally  rated  at  a 
given  load  weight  at  a  24  inch  load 
center.  For  trucks  of  greater  than  30,000 
pound  capacity,  the  load  center  is 
normally  rated  at  36  or  48  inch  load 
center  distance.  In  order  to  safely 
operate  the  vehicle,  the  operator  should 
always  check  the  data  plate  and 
determine  the  maximum  allowable 
weight  at  the  rated  load  center. 

B-5. 3.  Although  the  true  load  moment 
distance  is  measured  from  the  front 
wheels,  this  distance  is  greater  than  the 
distance  from  the  front  face  of  the  forks. 
Calculation  of  the  maximum  allowable 
load  moment  using  the  load  center 
distance  always  provides  a  lower  load 
moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads, 
such  as  those  that  are  larger  than  48 
inches  long  (the  center  of  gravity  is 
greater  than  24  inches),  with  an  offset 
center  of  gravity,  etc.,  then  calculation 
of  a  maximum  allowable  load  moment 
should  be  undertaken  and  this  value 
used  to  determine  whether  a  load  can  be 
handled.  For  example,  if  an  operator  is 
operating  a  3000  pound  capacity  truck 
(with  a  24  inch  load  center),  the 
maximum  allowable  load  moment  Is 
72.000  inch-pounds  (3.000  times  24).  If 
a  probable  load  is  60  inches  long  (30 
inch  load  center),  then  the  ma.ximum 
weight  that  this  load  can  weigh  is  2.400 
pounds  (72,000  divided  by  30). 


B-6.  Lateral  Stability 

B-6.1.  The  lateral  stability  of  a  vehicle 
is  determined  by  the  position  of  the  line 
of  action  (a  vertical  line  that  passes 
through  the  combined  center  of  gravity 
of  the  vehicle  and  the  load)  relative  to 
the  stabiUty  triangle.  When  the  vehicle 
is  not  loaded,  the  location  of  the  center 
of  gravity  of  the  truck  is  the  only  factor 
to  be  considered  in  determining  the 
stability  of  the  truck.  As  long  as  the  line 
of  action  of  the  combined  center  of 
gravity  of  the  vehicle  and  the  load  falls 
within  the  stability  triangle,  the  truck  is 
stable  and  will  not  tip  over.  However,  if 
the  line  of  action  falls  outside  the 
stability  triangle,  the  truck  is  not  stable 
and  may  tip  over. 

B-6.2.  Factors  that  affect  the  lateral 
stability  of  a  vehicle  include  the 
placement  of  the  load  on  the  truck,  the 
height  of  the  load  above  the  surface  on 
which  the  vehicle  is  operating,  and  the 
degree  of  lean  of  the  vehicle. 

B-7.  Dynamic  Stability 

B-7.1.  Up  to  this  point,  we  have 
covered  stability  of  a  powered  industrial 
truck  without  consideration  of  the 
dynamic  forces  that  result  when  the 
vehicle  and  load  are  put  into  motion. 
The  transfer  of  weight  and  the  resultant 
shift  in  the  center  of  gravity  due  to  the 
dynamic  forces  created  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc., 
are  important  stability  considerations. 

B-7. 2.  When  determining  whether  a 
load  can  be  safely  handled,  the  operator 
should  exercise  extra  caution  when 
handling  loads  that  cause  the  vehicle  to 
approach  its  maximum  design 
characteristics.  For  example,  if  an 
operator  must  handle  a  maximum  load, 
the  load  should  be  carried  at  the  lowest 
position  possible,  the  truck  should  be 
accelerated  slowly  and  evenly,  and  the 
forks  should  be  tilted  forward 
cautiously.  However,  no  precise  rules 
can  be  formulated  to  cover  all  of  these 
eventualities. 

PART  1917— MARINE  TERMINALS 

5.  The  authority  citation  for  part  1917 
would  be  revised  to  read  as  follows: 

Authority:  Section  41.  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941):  sees.  4.  6.  8.  Occupational  vSafotv 
and  Health  Act  of  1970  (29  U.S.C.  653.  655. ' 
657):  Secretar\-  of  Labors  Order  No.  1 2-71 
(36  FR  8754).  8-76  (41  FR  25059).  9-83  (48 
FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Section  1917.43  also  issued  under  29  CFR 
part  1911. 

6.  Section  1917.43  would  be  amended 
by  adding  a  new  paragraph  (i)  and  by 


adding  appendices  A  and  B  at  the  end 
of  the  section  to  read  as  follows: 

§1917.43    Powered  industrial  trucks. 

•         «         •         •         • 

(i)  Operator  training. 

(1)  Operator  qualifications,  (i)  The 
employer  shall  ensure  that  each 
potential  operator  of  a  powered 
industrial  truck  is  capable  of  performing 
the  duties  that  are  required  of  the  job. 

(ii)  In  determining  operator 
qualifications,  the  employer  shall 
ensure  that  each  potential  operator  has 
received  the  training  required  by  this 
paragraph,  that  each  potential  operator 
has  been  evaluated  by  a  designated 
person  while  performing  the  required 
duties,  and  that  each  potential  operator 
performs  those  operations  competently. 

(2)  Training  program  implementation. 
(i)  The  employer  shall  implement  a 

training  program  and  ensure  that  only 
trained  drivers  who  have  successfully 
completed  the  training  program  are 
allowed  to  operate  powered  industrial 
trucks.  Exception:  Trainees  under  the 
direct  supervision  of  a  designated 
person  shall  be  allowed  to  operate  a 
powered  industrial  truck  provided  the 
operation  of  the  vehicle  is  conducted  in 
an  area  where  other  employees  are  not 
near  and  the  operation  of  the  truck  is 
under  controlled  conditions. 

(ii)  Training  shall  consist  of  a 
combination  of  classroom  instruction 
(Lecture,  discussion,  video  tapes,  and/or 
conference)  and  practical  training 
(demonstrations  and  practical  exercises 
by  the  trainee). 

(iii)  All  training  and  evaluation  shall 
be  conducted  by  a  designated  person 
who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competency. 

(3)  Training  program  content. 
Powered  industrial  truck  operator 
trainees  shall  be  trained  in  the  following 
topics  unless  the  employer  can 
demonstrate  that  some  of  the  topics  are 
not  needed  for  safe  operation. 

(i)  Truck  related  topics. 

(A)  All  operating  instructions, 
warnings  and  precautions  for  the  types 
of  trucks  the  operator  will  be  authorized 
to  operate: 

(B)  Similarities  to  and  differences 
from  the  automobile: 

(C)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work: 

(D)  Power  plant  operation  and 
maintenance: 

(E)  Steering  and  maneuvering: 

(F)  Visibility  (including  restrictions 
due  to  loading): 

(G)  Fork  and  attachment  adaption, 
operation  and  limitations  of  their 
utilization: 
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(H)  Vehicle  capacity: 

(I)  Vehicle  stability; 

(I)  Vehicle  inspection  and 
maintenance; 

(K)  Refueling  or  charging,  recharging 
batteries; 

(L)  Operating  limitations;  and 

(M)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(ii)  Workplace  related  topics. 

(A)  Surface  conditions  where  the 
vehicle  will  be  operated; 

(B)  Composition  of  probable  loads  and 
load  stability; 

(C)  Load  manipulatioa,  stacking, 
unstackiitg; 

(D)  Pedestrian  traffic; 

(E)  Narrow  aisles  and  other  restricted 
places  of  operation; 

(F)  Operating  in  hazardous  classified 
locations; 

(G)  Operating  the  tnick  on  ramps  and 
other  sloped  surfaces  that  could  affect 
the  stability  of  the  vehicle; 

(H)  Other  unique  or  potentially 
hazardous  environmental  conditions 
that  exist  or  may  exist  in  the  workplace; 
and 

(I)  Opemting  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cauAe  a 
buildup  of  carbon  monoxide  ordiesel 
exhaust. 

(iii)  The  requirements  of  this  section. 

(4)  Evaluation  and  refresher  or 
remedial  training,  (i)  Sufficient 
evaluation  and  remedial  training  shall 

.  be  conducted  so  that  the  employee 
retains  and  uses  the  knowledge,  skills 
and  ability  needed  to  operate  the 
powered  industrial  truck  safely. 

(ii)  An  evaluation  of  the  performance 
of  each  powered  industrial  truck 
operator  shall  be  conducted  at  least 
annually  by  a  designated  person. 

(iii)  Refresher  or  remedial  training 
shall  be  provided  when  there  is  reason 
to  believe  that  there  has  been  unsafe 
operation,  when  an  accident  or  a  near- 
miss  occurs  or  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties. 

(5)  Certification. 

(i)  The  employer  .shall  certify  that 
each  operator  has  received  the  training, 
has  been  evaluated  as  required  by  this 
paragraph,  and  has  demonstrated 
competency  in  the  performance  of  the 
operator's  duties.  The  certification  shall 
include  the  name  of  the  trainee,  the  date 
of  training,  and  the  signature  of  the 
person  performing  the  training  and 
evaluation. 

(ii)  The  employer  shall  retain  the 
current  training  materials  and  course 
outline  or  the  name  and  address  of  the 


person  who  conducted  the  training  if  it 
was  conducted  by  an  outside  trainer. 

(6)  Avoidance  of  duplicative  training. 

(i)  Each  current  trudc  operator  vrho 
has  received  training  in  any  of  the 
elements  specified  in  paragraph  (i)(3)  of 
this  section  for  the  types  of  trucks  the 
employee  is  authorized  to  operate  and 
the  type  workplace  that  the  trucks  are 
being  operated  in  need  not  be  retrained 
in  those  elements  if  the  employer 
certifies  in  accordance  with  paragraph 
(i)(5)(i)  of  this  section  that  the  operator 
has  been  evaluated  to  be  competent  to 
perform  those  duties. 

(ii)  Each  new  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  (i)(3)  c^this 
section  for  the  types  of  trucks  the 
employee  will  be  authorized  to  operate 
and  the  type  of  workplace  in  which  the 
trucks  will  be  operated  need  not  be 
retrained  in  \iiose  elements  before  initial 
assignment  in  the  workplace  if  the 
employer  has  written  documentation  of 
the  training  and  if  the  employee  is 
evaluated  pursuant  to  paragraph  (i)(4)  of 
this  section  to  be  competent. 

Note  I*  paragraph  (i):  Appeiuiices  A  and 
B  provide  DOD-mandatory  guidance  to  a.ssist 
employers  in  implementing  this  paragraph 
(i). 

Appendices  to  §  1917.43 

Appendix  A — Training  of  Powered 
Industrial  Truck  Operators 

(Non-mandatory  appendix  to  paragraph 
(i)  of  this  section) 

A-1.  Operator  Selection 

A-1.1.  Prospective  operators  of 
powered  industrial  trucks  should  be 
identified  based  upon  their  ability  to  be 
trained  and  accommodated  to. perform 
job  functions  that  are  essential  to  the 
operation  of  a  powered  industrial  truck. 
Determination  of  the  capabilities  of  a 
prospective  operator  to  fulfill  the 
demands  of  the  job  should  be  based 
upon  the  tasks  that  the  job  demands. 

A-1. 2.  The  employer  should  identify 
all  the  aspects  of  the  job  that  the 
employee  mu.st  meet/perform  when 
doing  his  or  her  job.  These  aspects 
could  include  the  level  at  which  the 
employee  must  see  and  hear,  the 
physical  demands  of  the  job,  and  the 
environmental  extremes  of  the  job. 

A-1. 3.  One  factor  to  be  considered  is 
the  ability  of  the  candidate  to  see  and 
hear  within  reasonably  acx:eptable 
limits.  Included  in  the  vision 
requirements  are  the  ability  to  see  at 
distance  and  peripherally.  In  certain 
instances,  there  also  is  a  requirement  for 
the  candidate  to  discern  different  colors, 
primarily  red,  yellow  and  green. 

A-1 .4.  The  environmental  extremes 
that  might  be  demanded  of  a  potential 


powered  industrial  truck  operator 
include  that  ability  of  the  person  to 
work  in  areas  of  excessive  cold  or  heat. 

A-1 .5.  After  an  employee  has  been 
trained  and  appropriate 
accommodations  have  been  made,  the 
employer  needs  to  determine  whether 
the  employee  can  safely  perform  the  job. 

A~2.  The  Methodls)  of  Training 

A-2.1.  Among  the  many  ntethods  of 
training  are  the  lecture,  conference, 
demonstration,  test  (written  and/or  oral) 
and  the  practical  exercise.  In  most 
instances,  a  combination  of  these 
methods  have  been  successfully  used  to 
train  employees  in  the  knowledge,  skills 
and  abilities  that  are  essential  to 
perform  the  job  function  that  the 
employee  is  being  trained  to  perform. 
To  enhance  the  training  and  to  make  the 
training  more  understandable  to  the 
employee,  employers  and  other  trainers 
have  used  movies,  slides,  video  tapes 
and  other  visual  presentations.  Making 
the  presentation  more  understandable 
has  several  advantages  including: 

(1)  The  employees  being  trained 
remain  more  attentive  during  the 
presentation  if  graphical  presentation 
are  used,  thereby  increasing  the 
effectiveness  of  the  training; 

(2)  The  use  of  visual  presentations 
allows  the  trainer  to  ensure  that  the 
necessary  information  is  covered  during 
the  training; 

(3)  The  use  of  graphics  makes  better 
utilization  of  the  training  time  by 
decreasing  the  need  for  the  instructor  to 
carry  on  long  discussions  about  the 
instructional  material;  and 

(4)  The  use  of  graphics  during 
instruction  provides  greater  retention  by 
the  trainees. 

A-3.  Training  Program  Content 

A-3.1.  Because  each  type  (make  and 
model)  powered  industrial  truck  has 
different  operating  characteristics, 
limitations  and  other  unique  features, 
an  optimum  employee  training  program 
for  powered  industrial  truck  operators 
must  be  based  upon  the  type  vehicles 
that  the  employee  will  be  trained  and 
authorized  to  operate.  The  training  must 
also  emphasize  the  features  of  the 
workplace  which  will  affect  the  manner 
in  which  the  vehicle  must  be  operated. 
Finally,  the  training  must  include  the 
general  safety  rules  applic-able  to  the 
operation  of  all  powered  industrial 
trucks. 

A-3. 2.  Selection  of  the  methods  of 
training  the  operators  has  been  \eH  to 
the  reasonable  determination  of  the 
employer.  Whereas  some  employees  can 
assimilate  instructional  material  while 
seated  in  a  clas.sroom,  other  employees 
may  learn  bi'st  by  observing  the  condui:t 


of  operations  (demonstration)  and/or  by 
having  to  personally  conduct  the 
operations  (practical  exercise).  In  some 
instances,  an  employee  can  receive 
valuable  instruction  through  the  use  of 
electronic  mediums,  such  as  the  use  of 
video  tapes  and  movies.  In  most 
instances,  a  combination  of  the  different 
training  methods  may  provide  the 
mechanism  for  providing  the  best 
training  in  the  least  amount  of  time. 
OSHA  has  specified  at  paragraph 
(i)(2)(ii)  of  this  section  that  the  training 
must  consist  of  a  combination  classroom 
instruction  and  practical  exercise.  The 
use  of  both  these  modes  of  instruction 
is  the  only  way  of  assuring  that  the 
trainee  has  received  and  comprehended 
the  instruction  and  can  utilize  the 
information  to  safely  operate  a  powered 
industrial  truck. 

A-4.  Initial  Training 

A-4.1.  The  following  is  an  outline  of 
a  generalized  forklift  operator  training 
program: 

(1)  Characteristics  of  the  powered 
industrial  truck(s)  the  employee  will  be 
allowed  to  operate: 

(a)  Similarities  to  and  differences 
from  the  automobile; 

(b)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work; 

(c)  Power  plant  operation  and 
maintenance; 

(d)  Steering  and  maneuvering; 

(e)  Visibility; 

(f)  Fork  and/or  attachment  adaption, 
operation  and  limitations  of  their 
utilization; 

(g)  Vehicle  capacity; 
(h)  Vehicle  stability; 

(i)  Vehicle  inspection  and 
maintenance; 

(j)  Refueling  or  charging,  recharging 
batteries. 

(k)  Operating  limitations. 

(1)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(2)  The  operating  environment: 

(a)  Floor  surfaces  and/or  ground 
conditions  where  the  vehicle  will  be 
operated; 

(b)  Composition  of  probable  loads  and 
load  stability; 

(c)  Load  manipulation,  stacking, 
unstacking; 

(d)  Pedestrian  traffic; 

(e)  Narrow  aisle  and  restricted  place 
operation; 

(f)  Operating  in  classified  hazardous 
locations; 

(g)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  which  would 
affect  the  stability  of  the  vehicle; 
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(h)  Other  unique  or  potentially 
hazardous  envirorunental  conditions 
which  exist  or  may  exist  in  the 
workplace. 

(i)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(3)  The  requirements  of  this  OSHA 
Standard. 

A-5.  Trainee  Evaluation 

A-5.1.  The  provisions  of  these 
proposed  requirements  specify  that  an 
employee  evaluation  be  conducted  both 
as  part  of  the  training  and  after 
completion  of  the  training.  The  initial 
evaluation  is  useful  for  many  reasons, 
including: 

(1)  the  employer  can  determine  what 
methods  of  instruction  will  produce  a 
proficient  truck  operator  with  the 
minimum  of  time  and  effort: 

(2)  the  employer  can  gain  insight  into 
the  previous  training  that  the  trainee  has 
received;  and 

(3)  a  determination  can  be  made  as  to 
whether  the  trainee  will  be  able  to 
successfully  operate  a  powered 
industrial  truck.  This  initial  evaluation 
can  be  completed  by  having  the 
employee  fill  out  a  questionnaire,  by  an 
oral  interview,  or  by  a  combination  of 
these  mechanisms.  In  many  cases, 
answers  received  by  the  employee  can 
be  substantiated  by  contact  with  other 
employees  or  previous  employers. 

A-6.  Refresher  or  Remedial  Training 

A-6.1.  (The  type  information  listed  in 
paragraph  A-6.2  of  this  appendix  would 
be  used  when  the  training  is  more  than 
an  on-the-spot  correction  being  made  by 
a  supervisor  or  when  there  have  been 
multiple  instances  of  on-the-spot 
corrections  having  to  be  made.)  When 
an  on-the-spot  correction  is  used,  the 
person  making  the  correction  should 
point  out  the  incorrect  manner  of 
operation  of  the  truck  or  other  unsafe 
act  being  conducted,  tell  the  employee 
how  to  do  the  operation  correctly,  and 
then  ensure  that  the  employee  does  the 
operation  correctly. 

A-6.2.  The  following  items  may  be 
used  when  a  more  general,  structured 
retraining  program  is  utilized  to  train 
employees  and  eliminate  unsafe 
operation  of  the  vehicle: 

(1)  Common  unsafe  situations 
encountered  in  the  workplace; 

(2)  Unsafe  methods  of  operating 
observed  or  known  to  be  used; 

(3)  The  need  for  constant 
attentiveness  to  the  vehicle,  the 
workplace  conditions  and  the  manner  in 
which  the  vehicle  is  operated. 


A-6. 3.  Details  about  the  above  subject 
areas  need  to  be  expanded  upon  so  that 
the  operator  receives  all  the  information 
which  is  necessary  for  the  safe  operation 
of  the  vehicle.  Insight  into  some  of  the 
specifics  of  the  above  subject  areas  may 
be  obtained  from  the  vehicle 
manufacturers'  Uterature,  the  national 
consensus  standards  (e.g.  the  ANSI  B56 
series  of  standards  (current  revisions)) 
and  this  OSHA  Standard. 

Appendix  B— Stability  of  Powered 
Industrial  Trucks 

(Non-mandatory  appendix  to  paragraph 
(i)  of  this  section) 

B-1.  Definitions 

To  understand  the  principle  of 
stability,  understanding  definitions  of 
the  following  is  necessary: 

Center  of  Gravity  is  that  point  of  an 
object  at  which  all  of  the  weight  of  an 
object  can  be  considered  to  be 
concentrated. 

Counten\'eight  is  the  weight  that  is  a 
part  of  the  basic  structure  of  a  truck  that 
is  used  to  offset  the  weight  of  a  load  and 
to  maximize  the  resistance  of  the 
vehicle  to  tipping  over. 

Fulcrum  is  the  axis  of  rotation  of  the 
truck  when  it  tips  over. 

Grade  is  the  slope  of  any  surface  that 
is  usually  measured  as  the  number  of 
feet  of  rise  of  fall  over  a  hundred  foot 
horizontal  distance  (this  measurement  is 
designated  as  a  percent). 

Lateral  stability  is  the  resistance  of  a 
truck  to  tipping  over  sideways. 

Line  of  action  is  a  imaginary  vertical 
line  through  the  center  of  gravity  of  an 
object. 

Load  center  is  the  horizontal  distance 
from  the  edge  of  the  load  (or  the  vertical 
face  of  the  forks  or  other  attachment)  to 
the  line  of  action  through  the  center  of 
gravity  of  the  load. 

Longitudinal  stability  is  the  resistance 
of  a  truck  to  overturning  forward  or 
reanvard. 

Moment  is  the  product  of  the  weight 
of  the  object  times  the  distance  from  a 
fixed  point.  In  the  case  of  a  powered 
industrial  truck,  the  distance  is 
measured  from  the  point  that  the  truck 
will  tip  over  to  the  line  of  action  of  the 
object.  The  distance  is  always  measured 
perpendicular  to  the  line  of  action. 

Track  is  the  distance  between  wheels 
on  the  same  axle  of  a  vehicle. 

Wheelbase  is  the  distance  between  the 
centerline  of  the  front  and  rear  wheels 
of  a  vehicle. 

B-2.  General 

B-2.1.  Stability  determination  for  a 
powered  industrial  truck  is  not 
complicated  once  a  few  basic  principles 
are  understood.  There  are  many  factors 
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that  mfhwoB  vehicle  stability.  Vehicle 
wheetbaae.  track,  height  and  %weif;ht 
dtstrihutiaa  of  the  toad,  and  the  location 
of  the  counterwreights  of  the  vehicle  (if 
the  vehide  is  so  equipped),  ail 
contrifcate  to  the  stabiUty  of  the  vehicle. 

B-2.2.  The  "stability  triangle",  used 
in  most  discussions  of  stability,  is  not 
mysteriotts  but  is  used  to  deiRCHistrate 
truck  stahihty  in  rather  simple  fashion. 

B-3.  Basic  Principles 

B-3.1.  The  determination  of  whether 
an  object  is  stable  is  dependent  on  the 
moraeat  of  an  object  at  ooe  end  of  a 
system  being  greater  than,  equal  to  or 
smaller  than  the  moment  of  an  object  at 
the  other  end  of  that  system.  This  is  the 
same  principle  on  which  a  see  saw  or 


teeter-totter  works,  that  is,  if  the  product 
of  the  load  and  distance  from  the 
fulcrum  (moment)  is  equal  to  the 
moment  at  the  other  end  of  the  device, 
the  device  is  balanoed  and  it  will  not 
move.  However,  if  there  is  a  greater 
moment  at  CMie  end  of  the  device,  the 
device  will  try  to  move  downward  at  the 
end  with  the  greater  moment. 

B-3.2.  Longitudinal  stability  of  a 
counterbalanced  powered  industrial 
truck  is  dependent  on  the  moment  of 
the  vehicle  and  the  moment  of  the  load. 
In  other  words,  if  the  mathematic 
product  of  the  load  moment  (the 
distance  is  from  the  htmt  wheels,  the 
point  about  which  the  vehicle  would  tip 
forward)  the  system  is  balan(;ed  and  will 
not  tip  forward.  However,  if  the  load- 


moment  is  greater  than  the  vehicle- 
moment,  the  greater  load-moment  will 
force  the  truck  to  tip  forward. 

B-4.  The  Stability  Trian^ 

B— 4.1.  Almost  all  count«4»lanced 
powered  industrial  trucks  have  a  three 
point  suspen$i(m  system,  that  is,  the 
vehicle  is  supported  at  three  points. 
This  is  true  even  if  it  has  four  wheels. 
The  steer  axle  of  most  trucks  \s  attached 
to  the  truck  by  means  of  a  pivot  pin  in 
the  center  of  the  axle.  This  three  point 
support  forms  a  triangle  called  thie 
stahihty  triangle  wixaa  the  points  are 
connected  with  iniagiiMry  lines.  Figure 
1  depicts  the  stability  triangle. 

BH.UNO  COM  4fitO-3e-P 


Vehicle  Center  of 
Gravity  (Unloaded) 


Figure  1. 


\ Center  of 

Gravity  of  Vehicle 
and  Maximum  Load 
(Theoretical) 


NOTES: 

1.  When  the  vehicle  is  loaded,  the  combined  center  of  gravity  shifts  toward 
line  B-C.  Theoretically  the  max  load  will  result  in  the  CG  at  the  line  B-C. 
In  actual  practice,  the  combined  CG  should  never  be  at  line  B-C. 

2.  The  addition  of  additional  counterweight  will  cause  the  truck  CG  to 
shift  toward  point  A  and  result  in  a  truck  that  is  less  stable  laterally. 
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B-4.2.  When  the  Una  of  action  of  the 
vehicle  or  load-vehicle  falls  within  the 
stability  triangle,  the  vehicle  is  stable 
and  will  not  tip  over.  However,  when 


the  line  of  action  of  the  vehicle  or  the 
vehicle/load  combination  falls  outside 
the  stability  triangle,  the  vehicle  is 


unstable  and  may  tip  over.  (See  Figure 
2.) 
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Truck  CG 


Load  CG 


Vertical 

Stability 

Line 

(Line  of  Action) 


Combined  CG 


Load  CG 


Load 
Rated 


Combined  CG 


Truck  CG 


The  vehicle  is  stable 


Derated 
Load 


Vertical 

Stability 

Line 

(Line  of  Action) 


This  vehicle  is  unstable  and 
will  continue  to  tip  over 


Figure  2. 
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B~5.  Longitudinal  Stability 

B-5.1.  The  axis  of  rotation  when  a 
truck  tips  forward  is  the  point  of  contact 
of  the  front  wheels  of  the  vehicle  with 
the  pavement.  When  a  powered 
industrial  truck  tips  forward,  it  is  this 
line  that  the  truck  will  rotate  about. 
When  a  truck  is  stable  the  vehicle- 
moment  must  exceed  the  load-moment. 
As  long  as  the  vehicle-moment  is  equal 
to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other 
hand,  if  the  load-moment  slightly 
exceeds  the  vehicle-moment,  the  truck 
will  begin  the  tip  forward,  thereby 
causing  loss  of  steering  control.  If  the 
load-moment  greatly  exceeds  the 
vehicle-moment,  the  truck  will  tip 
forward. 

B-5.2.  In  order  to  determine  the 
maximum  safe  load  moment,  the  truck 
manufacturer  normally  rates  the  truck  at 
a  maximum  load  at  a  given  distance 
from  the  front  face  of  the  forks.  The 
specified  distance  from  the  front  face  of 
the  forks  to  the  line  of  action  of  the  load 
is  commonly  called  a  load  center. 
Because  larger  trucks  normally  handle 
loads  that  are  physically  larger,  these 
vehicles  have  greater  load  centers.  A 
truck  with  a  capacity  of  30,000  pounds 
or  less  capacity  is  normally  rated  at  a 
given  load  weight  at  a  24  inch  load 
center.  For  trucks  of  greater  than  30.000 
pound  capacity,  the  load  center  is 
normally  rated  at  36  or  48  inch  load 
center  distance.  In  order  to  s  jiely 
operate  the  vehicle,  the  operator  should 
always  check  the  data  plate  and 
determine  the  maximum  allowable 
weight  at  the  rated  load  center. 

B-5.3.  Although  the  true  load  moment 
distance  is  measured  from  the  front 
wheels,  this  distance  is  greater  than  the 
distance  from  the  front  face  of  the  forks. 
Calculation  of  the  maximum  allowable 
load  moment  using  the  load  center 
distance  always  provides  a  lower  load 
moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads, 
such  as  those  that  are  larger  than  48 
inches  long  (the  center  of  gravity  is 
greater  than  24  inches),  with  an  offset 
center  of  gravity,  etc.,  then  calculation 
of  a  maximum  allowable  load  moment 
should  be  undertaken  and  this  value 
used  to  determine  whether  a  load  can  be 
handled.  For  example,  if  an  operator  is 
operating  a  3,000  pound  capacity  truck 
(with  a  24  inch  load  center),  the 
maximum  allowable  load  moment  is 
72,000  inch-pounds  (3,000  times  24).  If 
a  probable  load  is  60  inches  long  (30 
inch  load  center),  then  the  maximum 
weight  that  this  load  can  weigh  is  2,400 
poimds  (72,000  divided  by  30). 


B-6.  Lateral  Stability 

B-6.1.  The  lateral  stability  of  a  vehicle 
is  determined  by  the  position  of  the  line 
of  action  (a  vertical  line  that  passes 
through  the  combined  center  of  gravity 
of  the  vehicle  and  the  load)  relative  to 
the  stability  triangle.  When  the  vehicle 
is  not  loaded,  the  location  of  the  center 
of  gravity  of  the  truck  is  the  only  factor 
to  be  considered  in  determining  the 
stability  of  the  truck.  As  long  as  the  line 
of  action  of  the  combined  center  of 
gravity  of  the  vehicle  and  the  load  falls 
within  the  stability  triangle,  the  truck  is 
stable  and  will  not  tip  over.  However,  if 
the  line  of  action  falls  outside  the 
stability  triangle,  the  truck  is  not  stable 
and  may  tip  over. 

B-6.2.  Factors  that  affect  the  lateral 
stability  of  a  vehicle  include  the 

Placement  of  the  load  on  the  truck,  the 
eight  of  the  load  above  the  surface  on 
which  the  vehicle  is  operating,  and  the 
degree  of  lean  of  the  vehicle. 

B-7.  Dynamic  Stability 

B-7.1.  Up  to  this  point,  we  have 
covered  stability  of  a  powered  industrial 
truck  without  consideration  of  the 
dynamic  forces  that  result  when  the 
vehicle  and  load  are  put  into  motion. 
The  transfer  of  weight  and  the  resultant 
shift  in  the  center  of  gravity  due  to  the 
dynamic  forces  created  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc., 
are  important  stability  considerations. 

B-7. 2.  When  determining  whether  a 
load  can  be  safely  handled,  the  operator 
should  exercise  extra  caution  when 
handling  loads  that  cause  the  vehicle  to 
approach  its  maximum  design 
characteristics.  For  example,  if  an 
operator  must  handle  a  maximum  load, 
the  load  should  be  carried  at  the  lowest 
position  possible,  the  truck  should  be 
accelerated  slowly  and  evenly,  and  the 
forks  should  be  tilted  forward 
cautiously.  However,  no  precise  rules 
can  be  formulated  to  cover  all  of  these 
eventualities. 

PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

7.  The  authority  citation  for  part  1918 
would  be  revised  to  read  as  follows: 

Authority:  Section  41.  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C  941);  sees.  4. 6.  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653.  655. 
657);  Secretary  of  Labor's  Order  No.  12-71 
(36  FR  8754).  8-76  (41  PR  25059).  9-83  (48 
FR  35736)  or  1-90  (55  FR  9033).  as 
applicable.  Section  1918.77  also  issued  under 
29  CFR  part  1911. 

8.  A  new  §  1918.77  with  appendices 
A  and  B  would  be  added  to  subpart  G 
to  read  as  follows: 


§  1 91 8.77    Powered  Industrial  Trucks, 
(a)  Operator  training. 

(1)  Operator  qualifications,  (i)  The 
employer  shall  ensure  that  each 
potential  operator  of  a  powered 
industrial  truck  is  capable  of  performing 
the  duties  that  are  required  of  the  job. 

(ii)  In  determining  operator 
qualifications,  the  employer  shall 
ensure  that  each  potential  operator  has 
received  the  training  required  by  this 
paragraph,  that  each  potential  operator 
has  been  evaluated  by  a  designated 
person  while  performing  the  required 
duties,  and  that  each  potential  operator 
performs  those  operations  competently. 

(2)  Training  program  implementation. 
(i)  The  employer  shall  implement  a 

training  program  and  ensure  that  only 
trained  drivers  who  have  successfully 
completed  the  training  program  are 
allowed  to  operate  powered  industrial 
trucks.  Exception:  Trainees  under  the 
direct  supervision  of  a  designated 
person  shall  be  allowed  to  operate  a 
powered  industrial  truck  provided  the 
operation  of  the  vehicle  is  conducted  in 
an  area  where  other  employees  are  not 
near  and  the  operation  of  the  truck  is 
under  controlled  conditions. 

(ii)  Training  shall  consist  of  a 
combination  of  classroom  instruction 
(Lecture,  discussion,  video  tapes,  and/or 
conference)  and  practical  training 
(demonstrations  and  practical  exercises 
by  the  trainee). 

(iii)  All  training  and  evaluation  shall 
be  conducted  by  a  designated  person 
who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competency. 

(3)  Training  program  content. 
Powered  industrial  truck  operator 
trainees  shall  be  trained  in  the  following 
topics  unless  the  employer  can 
demonstrate  that  some  of  the  topics  are 
not  needed  for  safe  operation. 

(i)  Truck  related  topics. 

(A)  All  operating  instructions, 
warnings  and  precautions  for  the  types 
of  trucks  the  operator  will  be  authorized 
to  operate; 

(B)  Similarities  to  and  differences 
from  the  automobile; 

(C)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work; 

(D)  Power  plant  operation  and 
maintenance; 

(E)  Steering  and  maneuvering; 

(F)  Visibility  (including  restrictions 
due  to  loading); 

(G)  Fork  and  attachment  adaption, 
operation  and  limitations  of  their 
utilization; 

(H)  Vehicle  capacity; 
(I)  Vehicle  stability: 
(J)  Vehicle  inspection  and 
maintenance; 


(K)  Refueling  or  charging,  recharging 
batteries; 

(L)  Operating  limitations;  and 

(M)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(ii)  Workplace  related  topics. 

(A)  Surface  conditions  where  the 
vehicle  will  be  operated; 

(B)  Composition  of  probable  loads  and 
load  stability; 

(C)  Load  manipulation,  stacking, 
unstacking; 

(D)  Pedestrian  traffic; 

(E)  Narrow  aisles  and  other  restricted 
places  of  operation; 

(F)  Operating  in  hazardous  classified 
locations; 

(G)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  that  could  affect 
the  stability  of  the  vehicle; 

(H)  Other  unique  or  potentially 
hazardous  envirorunental  conditions 
that  exist  or  may  exist  in  the  workplace; 
and 

(I)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(iii)  The  requirements  of  this  section. 

(4)  Evaluation  and  refresher  or 
remedial  training. 

(i)  Sufficient  evaluation  and  remedial 
training  shall  be  conducted  so  that  the 
employee  retains  and  uses  the 
knowledge,  skills  and  ability  needed  to 
operate  the  powered  industrial  truck 
safely. 

(ii)  An  evaluation  of  the  performance 
of  each  powered  industrial  truck 
operator  shall  be  conducted  at  least 
annually  by  a  designated  person. 

(iii)  Refresher  or  remedial  training 
shall  be  provided  when  there  is  reason 
to  believe  that  there  has  been  unsafe 
operation,  when  an  accident  or  a  near- 
miss  occurs  or  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties. 

(5)  Certification. 

(i)  TU^  employer  shall  certifj'  that 
each  operator  has  received  the  training, 
has  been  evaluated  as  required  by  this 
paragraph,  and  has  demonstrated 
competency  in  the  performance  of  the 
operator's  duties.  The  certification  shall 
include  the  name  of  the  trainee,  the  date 
of  training,  and  the  signature  of  the 
person  performing  the  training  and 
evaluation. 

(ii)  The  employer  shall  retain  the 
current  training  materials  and  course 
outline  or  the  name  and  address  of  the 
person  who  conducted  the  training  if  it 
was  conducted  by  an  outside  trainer. 

(6)  Avoidance  of  Duplicative  Training. 


(i)  Each  current  truck  operator  who 
has  received  training  in  any  of  the 
elements  specified  in  paragraph  (a)(3)  of 
this  section  for  the  types  of  trucks  the 
employee  is  authorized  to  operate  and 
the  type  workplace  that  the  trucks  are 
being  operated  in  need  not  be  retrained 
in  those  elements  if  the  employer 
certifies  in  accordance  with  paragraph 
{a)(5)(i)  of  this  section  that  the  operator 
has  been  evaluated  to  be  competent  to 
perform  those  duties. 

(ii)  Each  new  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  (a)(3)  of  this 
section  for  the  types  of  trucks  the 
employee  will  be  authorized  to  operate 
and  the  type  of  workplace  in  which  the 
trucks  will  be  operated  need  not  be 
retrained  in  those  elements  before  initial 
assignment  in  the  workplace  if  the 
employer  has  written  documentation  of 
the  training  and  if  the  employee  is 
evaluated  pursuant  to  paragraph  {a)(4) 
of  this  section  to  be  competent. 

(b)  [Reserved] 

Appendixes  to  §  1918.77 

Appendix  A — ^Training  of  Powered 
Industrial  Truck  Operators 

(Non-mandatory  appendix  to  paragraph 
(a)  of  this  section) 

A-1 .  Operator  Selection 

A-1.1.  Prospective  operators  of 
powered  industrial  trucks  should  be 
identified  based  upon  their  ability  to  be 
trained  and  accommodated  to  perform 
job  functions  that  are  essential  to  the 
operation  of  a  powered  industrial  truck. 
Determination  of  the  capabilities  of  a 
prospective  operator  to  fulfill  the 
demands  of  the  job  should  be  based 
upon  the  tasks  that  the  job  demands. 

A-1. 2.  The  employer  should  identify 
all  the  aspects  of  the  job  that  the 
employee  must  meet/perform  when 
doing  his  or  her  job.  These  aspects 
could  include  the  level  at  which  the 
employee  must  see  and  hear,  the 
physical  demands  of  the  job.  and  the 
environmental  extremes  of  the  job. 

A-1. 3.  One  factor  to  be  considered  is 
the  ability  of  the  candidate  to  see  and 
hear  within  reasonably  acceptable 
limits.  Included  in  the  vision 
requirements  are  the  ability  to  see  at 
distance  and  peripherally.  In  certain 
instances,  there  also  is  a  requirement  for 
the  candidate  to  discern  different  colors, 
primarily  red.  yellow  and  green. 

A-1 .4.  The  environmental  extremes 
that  might  be  demanded  of  a  potential 
powered  industrial  truck  operator 
include  that  ability  of  the  person  to 
work  in  areas  of  excessive  cold  or  heat. 

A-1. 5.  After  an  employee  has  been 
trained  and  appropriate 


accommodations  have  been  made,  the 
employer  needs  to  determine  whether 
the  employee  can  safely  perform  the  job. 

A-2.  The  Methodis]  of  Training 

A-2.1.  Among  the  many  methods  of 
training  are  the  lecture,  conference, 
demonstration,  test  (written  and/or  oral) 
and  the  practical  exercise.  In  most 
instances,  a  combination  of  these 
methods  have  been  successfully  used  to 
train  employees  in  the  knowledge,  skills 
and  abilities  that  are  essential  to 
perform  the  job  function  that  the 
,  employee  is  being  trained  to  perform. 
To  enhance  the  training  and  to  make  the 
training  more  understandable  to  the 
employee,  employers  and  other  trainers 
have  used  movies,  slides,  video  tapes 
and  other  visual  presentations.  Making 
the  presentation  more  understandable 
has  several  advantages  including: 

(1)  The  employees  being  trained 
remain  more  attentive  during  the 
presentation  if  graphical  presentation 
are  used,  thereby  increasing  the 
effectiveness  of  the  training; 

(2)  The  use  of  visual  presentations 
allows  the  trainer  to  ensure  that  the 
necessary  information  is  covered  during 
the  training: 

(3)  The  use  of  graphics  makes  better 
utilization  of  the  training  time  by 
decreasing  the  need  for  the  instructor  to 
carry  on  long  discussions  about  the 
instructional  material;  and 

(4)  The  use  of  graphics  during 
instruction  provides  greater  retention  by 
the  trainees. 

A-3.  Training  Program  Content 

A-3.1.  Because  each  type  (make  and 
model)  powered  industrial  truck  has 
different  operating  characteristics, 
limitations  and  other  unique  features, 
an  optimum  employee  training  program 
for  powered  industrial  truck  operators 
must  be  based  upon  the  type  vehicles 
that  the  employee  will  be  trained  and 
authorized  to  operate.  The  training  must 
also  emphasize  the  features  of  the 
workplace  which  will  affect  the  manner 
in  which  the  vehicle  must  be  operated. 
Finally,  the  training  must  include  the 
general  safety  rules  applicable  to  the 
operation  of  all  powered  industrial 
trucks. 

A-3. 2.  Selection  of  the  methods  of 
training  the  operators  has  been  left  to 
the  reasonable  determination  of  the 
employer.  Whereas  some  employees  can 
assimilate  instructional  material  while 
seated  in  a  classroom,  other  employees 
may  learn  best  by  observing  the  conduct 
of  operations  (demonstration)  and/or  by 
having  to  personally  conduct  the 
operations  (practical  exercise).  In  some 
instances,  an  employee  can  receive 
valuable  instruction  through  the  use  of 
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electronic  mediums,  such  as  the  use  of 
video  tapes  and  movies.  In  most 
instances,  a  combination  of  the  different 
training  methods  may  provide  the 
mechanism  for  providing  the  best 
training  in  the  least  amount  of  time. 
OSHA  has  specified  at  paragraph 
(a)(2)(ii)  of  this  section  tiut  the  trainir^ 
must  consist  of  a  combination  classroom 
instruction  and  practical  exercise.  The 
use  of  both  these  modes  of  instruction 
is  the  only  way  of  assuring  that  the 
trainee  has  received  and  comprehended 
the  instruction  and  can  utilize  the 
information  to  safely  operate  a  powered 
industrial  truck. 

A-4.  Initial  Training 

A-4.1.  The  following  is  an  outline  of 
a  generalized  forklifi  operator  training 
program: 

(1)  Characteristics  of  the  powered 
industrial  truck(s)  the  employee  will  be 
allowed  to  operate: 

(a)  Similarities  to  and  differences 
from  the  automobile; 

(b)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work: 

(c)  Power  plant  operation  and 
maintenance: 

(d)  Steering  and  maneuvering; 

(e)  Visibility; 

(f)  Fork  ana/or  attachment  adaption, 
operation  and  limitations  of  their 
utilization; 

(g)  Vehicle  capacity; 
(n)  Vehicle  stability; 

(i)  Vehicle  inspection  and 
maintenance; 

(j)  Refueling  or  charging,  recharging 
batteries. 

(k)  Operating  limitations. 

(1)  Any  other  operating  instruction, 
warning  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
which  the  employee  is  being  trained  to 
operate. 

(2)  The  operating  environment: 

(a)  Floor  suj^aoes  and/or  ground 
conditions  where  the  vehicle  will  be 
operated; 

(b)  Composition  of  probable  loads  and 
load  stability; 

(c)  Load  manipulation,  stacking, 
unstacking; 

(d)  Pedestrian  traflic; 

(e)  Narrow  aisle  and  restricted  place 
operation; 

(0  Operating  in  classified  hazardous 
locations; 

(g)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  which  would 
affect  the  stability  of  the  vehicle; 

(h)  Other  unique  or  potentially 
hazardous  environmental  conditions 
which  exist  or  may  exist  in  the 
workplace. 

(i)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 


insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(3)  The  requirements  of  this  OSHA 
Standard. 

A-5.  Trainee  Evaluation 

A-5.1.  The  provisions  of  these 
proposed  requirements  specify  that  an 
employee  evaluation  be  conducted  both 
as  part  of  the  training  and  after 
completion  of  the  training.  The  initial 
evaluation  is  useful  for  many  reasons, 
including: 

(1)  the  employer  can  determine  what 
methods  of  instruction  will  produce  a 
proficient  truck  operator  with  the 
minimum  of  time  and  effort; 

(2)  the  employer  can  gain  insight  into 
the  previous  training  that  the  trainee  has 
received;  and 

(3)  a  determination  can  be  made  as  to 
whether  the  trainee  will  be  able  to 
successfully  operate  a  powered 
industrial  truck.  This  initial  evaluation 
can  be  completed  by  having  the 
employee  fill  out  a  questionnaire,  by  an 
oral  interview,  or  by  a  combination  of 
these  mechanisms.  In  many  cases, 
answers  received  by  the  employee  aan 
be  substantiated  by  contact  with  otker 
employees  or  previous  employers. 

A-6.  Refresher  or  Remedial  Training 

A-€.l.  (The  type  information  listed  at 
paragraph  A-6.2  of  this  appendix  would 
be  used  wkea  the  training  is  m»o  than 
an  on-the-sp«t  correction  being  made  by 
a  supervisor  or  when  there  have  been 
multiple  instances  of  on-the-spot 
corrections  having  to  be  made.)  When 
an  on-the-spot  correction  is  used,  the 
person  making  the  correction  should 
point  out  the  incorrect  manner  of 
operation  of  the  truck  or  other  uivsafe 
act  being  conducted,  tell  the  employee 
how  to  do  the  operation  correctly,  and 
then  ensure  that  the  employee  does  the 
operation  correctly. 

A-6.2.  The  following  items  may  be 
used  when  a  more  general,  structured 
retraining  program  is  utilized  to  train 
employees  and  eliminate  unsafe 
operation  of  the  vehicle: 

(1)  Common  unsafe  situations 
encountered  in  the  workplace; 

(2)  Unsafe  methods  of  operating 
observed  or  known  to  be  used; 

(3)  The  need  for  constant 
attentiveness  to  the  vehicle,  the 
workplace  conditions  and  the  marmer  in 
which  the  vehicle  is  operated. 

A-6. 3.  Details  about  the  above  subject 
areas  need  to  be  expanded  upon  so  that 
the  operator  receives  all  the  information 
which  is  necessary  for  the  safe  operation 
of  the  vehicle,  hisight  into  some  of  the 
specifics  of  the  above  subject  areas  may 
be  obtained  from  the  vehicle 


manufacturers'  literature,  the  national 
consensus  standards  [e.g.  the  ANSI  B56 
series  of  standards  (current  revisions)) 
and  this  OSHA  Standard. 

Appendix  B — Stability  of  Powered 
Industrial  Trucks 

(Non-mandatory  appendix  to  paragraph 
(a)  of  this  section) 

B-1.  Definitions 

To  understand  the  principle  of 
stability,  understanding  definitions  of 
the  following  is  necessary: 

Center  of  Gravity  is  that  point  of  an 
object  at  which  all  of  the  weight  of  an 
object  can  be  considered  to  be 
concentrated. 

Counterweight  is  the  weight  that  is  a 
part  of  the  basic  structure  of  a  truck  that 
is  used  to  offset  the  weight  of  a  load  and 
to  maximize  the  resistance  of  the 
vehicle  to  tipping  over. 

Fulcrum  is  the  axis  of  rotation  of  the 
truck  when  it  tips  over. 

Grade  is  the  slope  of  any  surface  that 
is  usually  measured  as  the  number  of 
feet  of  rise  of  fall  over  a  hundred  foot 
horizoBtal  distance  (this  BieasunBKnt  is 
desipiated  as  a  feimiA). 

Lattral  stabimy  i»  the  resialanee  of  a 
truck  to  tipping  over  sideways. 

Line  of  action  is  a  imaginary  vertical 
line  through  the  center  of  gravity  of  an 
object. 

Load  center  is  the  horizontal  distance 
from  the  edge  of  the  load  (or  the  vertical 
face  of  the  forks  or  other  attachment)  to 
the  line  of  action  through  the  center  of 
gravity  of  the  load. 

Longitudinal  stability  is  the  resistance 
of  a  truck  to  overturning  forward  or 
rearward. 

Moment  is  the  product  of  the  weight 
of  the  object  times  the  distance  h'om  a 
fixed  point.  In  the  case  of  a  powered 
industrial  truck,  the  distance  is 
measured  from  the  point  that  the  tnick 
will  tip  over  to  the  line  of  action  of  the 
object.  The  distance  is  always  measured 
peroendicular  to  the  line  of  action. 

Track  is  the  distance  between  wheels 
on  the  same  axle  of  a  vehicle. 

Wheelbase  is  the  distance  between  the 
centerline  of  the  front  and  rear  wheels 
of  a  vehicle. 

B-2.  General 

B-2.1.  Stability  determination  for  a 
powered  industrial  truck  is  not 
complicated  once  a  few  basic  principles 
are  understood.  There  are  many  factors 
that  influence  vehicle  stability.  Vehicle 
wheelbase,  track,  height  and  weight 
distribution  of  the  load,  and  the  location 
of  the  counterweights  of  the  vehicle  (if 
the  vehicle  is  so  equipped),  all 
contribute  to  the  stability  of  the  vehicle. 

B-2.2.  The  "stabihty  triangle",  used 
in  most  discussions  of  stability,  is  not 


mysterious  but  is  used  to  demonstrate 
truck  stability  in  rather  simple  fashion. 

B-3.  Basic  Principles 

B-3.1.  The  determination  of  whether 
an  object  is  stable  is  dependent  on  the 
moment  of  an  object  at  one  end  of  a 
system  being  greater  than,  equal  to  or 
smaller  than  the  moment  of  an  object  at 
the  other  end  of  that  system.  This  is  the 
same  principle  on  which  a  seesaw  or 
teeter-totter  works,  that  is.  if  the  product 
of  the  load  and  distance  from  the 
fulcrum  (moment)  is  equal  to  the 
moment  at  the  other  end  of  the  device, 
the  device  is  balanced  and  it  will  not 
move.  However,  if  there  is  a  greater 


moment  at  one  end  of  the  device,  the 
device  will  try  to  move  downward  at  the 
end  with  the  greater  moment. 

B-3. 2.  Longitudinal  stability  of  a 
counterbalanced  powered  industrial 
truck  is  dependent  on  the  moment  of 
the  vehicle  and  the  moment  of  the  load. 
In  other  words,  if  the  mathematic 
product  of  the  load  moment  (the 
distance  is  from  the  ft-ont  wheels,  the 
point  about  which  the  vehicle  would  tip 
fonvard)  the  system  is  balanced  and  will 
not  tip  fonvard.  However,  if  the  load- 
moment  is  greater  than  the  vehicle- 
moment,  the  greater  load-moment  will 
force  the  truck  to  tip  forward. 


B-4.  The  Stability  Triangle 

B-4.1.  Almo.st  all  counterbalanced 
powered  industrial  trucks  have  a  three- 
point  suspension  system,  that  is.  the 
vehicle  is  supported  at  three  points. 
This  is  true  even  if  it  has  four  wheels. 
The  steer  axle  of  most  trucks  is  attached 
to  the  truck  by  means  of  a  pivot  pin  in 
the  center  of  the  axle.  This  three-point 
support  forms  a  triangle  called  the 
stability  triangle  when  the  points  are 
connected  with  imaginary  lines.  Figure 
1  depicts  the  stability  triangle. 
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Figure  1, 


Vehicle  Center  of 
Gravity  (Unloaded) 


Center  of 
Gravity  of  Vehicle 
and  Maximum  Load 
(Theoretical) 


B-4.2.  When  the  line  of  action  of  the 
vehicle  or  load-vehicle  falls  within  the 
stability  triangle,  the  vehicle  is  .stable 
and  will  not  tip  over  However  when 


the  line  of  action  of  the  vehicle  or  the 
vehicle/load  combination  falls  outside 
the  stability  triangle,  the  vehicle  is 


unstable  and  may  tip  over.  (See  Figure 
2.) 

BILLING  CODE  4510-26-P 


NOTES: 

1 .  When  the  vehicle  is  loaded,  the  combined  center  of  gravity  shifts  toward 
line  B-C.  Theoretically  the  max  load  will  result  in  the  CG  at  the  line  B-C. 
In  actual  practice,  the  combined  CG  should  never  be  at  line  B-C. 

2.  The  addition  of  additional  countenA/eight  will  cause  the  truck  CG  to 
shift  toward  point  A  and  result  in  a  truck  that  is  less  stable  laterally. 
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B-5.  Longitudinal  Stability 

B-5.1.  The  axis  of  rotation  when  a 
truck  tips  forward  is  the  point  of  contact 
of  the  front  wheels  of  the  vehicle  with 
the  pavement.  When  a  powered 
industrial  truck  tips  forward,  it  is  this 
line  that  the  truck  will  rotate  ahout. 
When  a  truck  is  stable  the  vehicle- 
moment  must  exceed  the  load-moment. 
As  long  as  the  vehicle-moment  is  equal 
to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other 
hand,  if  the  load-moment  slightly 
exceeds  the  vehicle-moment,  the  truck 
will  begin  the  tip  forward,  thereby 
causing  loss  of  steering  control.  If  the 
load-moment  greatly  exceeds  the 
vehicle-moment,  the  truck  will  tip 
forward. 

B-5. 2.  In  order  to  determine  the 
maximum  safe  load  moment,  the  truck 
manufacturer  normally  rates  the  truck  at 
a  maximum  load  at  a  given  distance 
from  the  front  face  of  the  forks.  The 
specified  distance  from  the  front  face  of 
the  forks  to  the  line  of  action  of  the  load 
is  commonly  called  a  load  center. 
Because  larger  trucks  normally  handle 
loads  that  are  physically  larger,  these 
\ehicles  have  greater  load  renters.  A 
truck  with  a  capacity  of  30,000  pounds 
or  less  capacity  is  normally  rated  at  a 
given  load  weight  at  a  24  iiich  load 
center.  For  trucks  of  greater  than  30,000 
pound  capacity,  the  load  center  is 
normally  rated  at  36  or  48  inch  load 
center  distance.  In  order  to  safely 
operate  the  vehicle,  the  operator  should 
always  check  the  data  p\a\e.  and 


determine  the  maximum  allowable 
weight  at  the  rated  load  center. 

B-5. 3.  Although  the  true  load  moment 
distance  is  measured  from  the  front 
wheels,  this  distance  is  greater  than  the 
distance  from  the  front  face  of  the  forks. 
Calculation  of  the  maximum  allowable 
load  moment  using  the  load  center 
distance  always  provides  a  lower  load 
moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads, 
such  as  those  that  are  larger  than  48 
inches  long  (the  center  of  gravity  is 
greater  than  24  inches),  with  an  offset 
center  of  gravity,  etc.,  then  calculation 
of  a  maximum  allowable  load  moment 
should  be  undertaken  and  this  value 
used  to  determine  whether.a  load  can  be 
handled.  For  example,  if  an  operator  is 
operating  a  3000  pound  capacitv  truck 
(with  a  24  inch  load  center),  the 
maximum  allowable  load  moment  is 
72,000  inch-pounds  (3,000  times  24),  If 
a  probable  load  is  60  inches  long  (30 
inch  load  center),  then  the  maximum 
weight  that  this  load  can  weigh  is  2,400 
pounds  (72,000  divided  by  30). 

B-6.  Lateral  Stability 

B-6.1.  The  lateral  stability  of  a  vehicle 
is  determined  by  the  position  of  the  line 
of  action  (a  vertical  line  that  passes 
through  the  combined  center  of  gravity 
of  the  vehicle  and  the  load)  relative  to 
the  .stability  triangle.  When  the  vehicle 
is  not  loaded,  the  location  of  the  center 
of  gravity  of  the  truck  is  the  only  factor 
to  be  considered  in  determining  the 
stability  of  the  truck.  As  long  as  the  line 
of  action  of  the  combined  center  of 
gravity  of  the  vehicle  and  the  load  fails 


within  the  stability  triangle,  the  truck  is 
stable  and  will  not  tip  over.  However,  if 
the  line  of  action  falls  outside  the 
stability  triangle,  the  truck  is  not  stable 
and  may  tip  over. 

B-6. 2.  Factors  that  affect  the  lateral 
stability  of  a  vehicle  include  the 
placement  of  the  load  on  the  truck,  the 
height  of  the  load  above  the  surface  on 
which  the  vehicle  is  operating,  and  the 
degree  of  lean  of  the  vehicle. 

B-7.  Dynamic  Stability 

B-7.1.  Up  to  this  point,  we  have 
covered  stability  of  a  powered  indu.strial 
truck  without  consideration  of  the 
dynamic  forces  that  result  when  the 
vehicle  and  load  are  put  into  motion. 
The  transfer  of  wight  and  the  resultant 
shift  in  the  center  of  gravity  due  to  the 
dynamic  forces  created  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc., 
are  important  .stability  considerations. 

B-7. 2.  When  determining  whether  a 
load  can  be  safely  handled,  the  operator 
should  exercise  extra  caution  when 
handling  loads  that  cause  the  vehicle  lo 
approach  its  maximum  design 
characteristics.  For  example,  if  an 
operator  must  handle  a  maximum  load, 
the  load  should  be  carried  a1  the  lowest 
position  possible,  the  truck  should  be 
accelerated  slowly  and  evenly,  and  the 
forks  should  be  tilted  forward 
cautiously.  However,  no  precise  rultis 
can  be  formulated  to  cover  all  of  these 
eventualities. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  25,  201,  and  202 
[Docket  No.  R-«5-1769;  FR-3847-F-01] 
RIN  2502-AQ43 

Approval  of  Lending  Institutions  and 
Mortgagees;  Investing  Lenders  in  the 
Title  I  Property  Improvement  and 
Manufactured  Home  Insurance 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  that  govern  the  approval  of 
lending  institutions  to  participate  in  the 
property  improvement  and 
manufactured  home  loan  insurance 
programs  under  Title  I.  section  2  of  the 
National  Housing  Act.  The  rule  creates 
a  new  category  of  approved  lending 
institutions,  to  be  known  as  "investing 
lenders."  and  provides  minimum 
requirements  and  criteria  for  their 
approval  and  operation.  In  addition,  this 
rule  makes  conforming  changes  to 
several  HUD  regulations. 
EFFECTIVE  DATE:  April  13. 1995, 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gamer-Wing,  Director.  Lender 
Approval  and  Recertificatioo  Division. 
Room  9146.  U.S.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW..  Washington.  D.C  20410. 
Telephone  202-708-3976.  e.xt.  2024. 
Hearing-  or  speech-impaired  individuals 
may  call  the  Office  of  Housing's  TDD 
number,  202-708-4594.  (These  are  nrt 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Introduction 

Under  Title  I,  section  2  of  the 
National  Housing  Act  (12  U.S.C  1703). 
the  Department  insures  approved 
lending  institutions  against  losses 
sustained  as  a  resuh  of  borrower 
defaults  on  property  improvement  loans 
and  manufactured  home  loans.  The 
regulations  governing  the  approval  of 
lending  institutions  to  participate  in  the 
Title  I  property  improvement  and 
manufactured  home  loan  insurance 
programs  are  found  in  24  CFR  part  202. 

This  final  rule  amends  part  202  to 
create  a  new  category  of  approved 
lending  institutions,  to  be  known  as 
"investing  lenders,"  This  change  will 
provide  opportunities  for  a  wider  range 


of  financial  institutions,  including 
charitable  and  nonprofit  associations 
and  pension  funds,  to  invest  in  Title  I 
loans,  without  the  obligation  of 
maintaining  the  staff  and  facilities 
needed  for  loan  origination  and 
ser\'icing. 

By  making  greater  levels  of  capital 
available,  both  the  property 
improvement  and  manufactured  home 
loan  programs  will  benefit.  Increased 
capital  investment  in  Title  I  loans  will 
help  expand  the  availability  of  the 
property  improvement  loan  program  to 
all  areas  of  the  nation,  and  will  increase 
its  use  in  carrying  out  community 
revitalization  and  the  rehabilitation  of 
housing  for  low-  and  moderate-income 
families.  In  addition,  making  more 
funds  available  for  Title  I  loans  will 
help  make  the  manufactured  home  loan 
program  a  more  competitive  financing 
vehicle  to  enable  first-time  buyers  to 
achieve  homeownership. 

The  rule  adds  a  new  ^  202.2(f).  which 
defines  an  "investing  lender"  as  a 
financial  institution,  including  a 
charitable  or  nonprofit  organization  or 
pension  fund,  which  is  approved  by  the 
Secretary  to  purchase,  hold,  and  sell 
loans  that  have  been  originated  and 
insured  under  the  Title  I  program.  An 
investing  lender  may  not  originate  Title 
I  loans  in  its  own  name,  and  it  may  not 
ser\'ice  such  loans  except  with  the  prior 
approval  of  the  Secretary. 

In  addition  to  the  general  approval 
requirements  applicable  to  all  Title  I 
lenders,  the  rule  adds  a  new  §  202.7  that 
establishes  the  following  additional 
requirements  for  approval  as  as 
investing  lender: 

1.  An  mvesting  lender  mus4  have 
lawful  authority  to  purchase,  hold,  and 
sell  Title  I  property  improvement  and 
manufactured  home  loans  in  its  own 
name.  Since  a  Title  I  loan  coirespondent 
is  not  authorized  to  report  loans  for 
insurance,  an  investing  lendw  may 
purchase  loans  only  from  a  lender 
holding  a  valid  Title  I  contract  of 
insurance,  and  not  from  a  loan 
correspondent. 

2.  An  in\'esting  lender  must  have,  or 
have  made  arrangements  for,  funds 
suffaiient  to  support  a  projected 
investment  of  at  least  $1,000,000  in 
property  improvement  and 
manufactured  home  loans.  For  example, 
the  investing  lender  may  have  a 
warehouse  line  of  credit  or  otiwr 
funding  program  that  would  meet  this 
requirement. 

3.  In  lieu  of  the  staffing  and  facilities 
requirements  in  §  202.3(b),  an  revesting 
lender  must  have  officers  or  employees 
who  are  capable  of  managing  its 
activities  in  purchasing,  holding,  and 
selling  Title  I  loans. 


4.  An  investing  lender  must  be 
responsible  for  the  servicing  of  the  Title 
I  loans  that  it  holds,  through  contractual 
or  other  arrangements  with  another 
lender  holding  a  valid  Title  I  contract  of 
insurance,  but  it  may  not  directly 
service  such  loans  except  with  the  prior 
approval  of  the  Secretary. 

Conforming  and  Clarifying 
Amendments 

The  Department  is  also  amending 
other  sections  of  parts  25.  201.  and  202 
to  conform  them  to  the  changes  outlined 
above  and  to  clarify  the  text  of  the 
regulations.  The  rule  includes  the 
following  amendments: 

1.  The  la.st  sentence  of  §  25.2  is 
amended  to  clearly  list  those  violations 
of  the  Title  I  lender  approval 
requirements  in  part  202  that  are  subject 
to  redeiegation  by  the  Mortgagee  Review 
Board. 

2.  In  §  25.3.  the  definition  of  "lender" 
is  amended  to  more  closely  conform  to 
the  definition  of  this  term  in  parts  201 
and  202.  In  addition,  a  definition  of 
"loan  correspondent"  is  added,  and  the 
definition  of  "mortgagee"  is  revised  to 
include  Title  I  lenders  and  loan 
correspondents,  as  provided  for  in 
section  202(c)(7)  of  the  National 
Housing  Act  (12  U.S.C,  1708(c)(7)), 

3.  Section  25.9{cc)  is  amended  to 
correct  an  obsolete  reference  to  the 
section  in  part  202  that  lists  the  grounds 
for  an  administrative  action  against  a 
Title  I  lender  or  loan  correspondent, 

4.  In  §§  201, 2(o)  and  202.2(a),  the 
definition  of  "lender"  is  amended  to 
specify  that  a  Title  I  lender  may  be 
approved  for  the  purpose  of  holding 
Title  I  loans. 

5.  Section  202.3(c)  is  amended  to 
clarify  that  a  corporate  officer  or  other 
person  authorized  to  bind  the  lender 
shall  be  responsible  for  reporting  all 
originations,  purchases,  and  sales  of 
Title  I  loans  to  the  Secretary  for  the 
purpose  of  obtaining  or  transferring 
insurance  coverage, 

6.  In  §  202,7.  which  has  been 
redesignated  §  202,8.  paragraph  (c)(3)  is 
amended  to  correct  an  obsolete 
reference  to  the  Title  I  lender  approval 
requirements. 

7.  In  §202,8  (redesignated  §202,9). 
the  introductory  text  to  paragraph  (a)  is 
amended  to  clarify  that,  for  purposes  of 
that  .section,  the  term  "lender"  also 
includes  loan  correspondents.  In 
addition,  paragraph  (b)(8)  is  amended  to 
change  an  obsolete  reference  to  the 
Under  Secretary  and  to  correct  a 
tvpogfaphical  error. 

Justification  for  Final  Rulemaking 

The  requirements  for  approval  as  an 
investing  lender  in  §§  202,2(0  and  202.7 
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are  based  upon  §  202.16.  which  contains 
the  approval  requirements  for  an 
investing  mortgagee  in  HUD's  mortgage 
insurance  programs.  Section  202,16  had 
its  genesis  in  an  interim  rule  published 
in  the  Federal  Register  on  July  30.  1980 
(45  FR  50561),  One  of  the  provisions 
added  by  the  interim  rule  was  §  203,6  to 
create  a  new  class  of  investing 
mortgagees.  Although  the  Department 
solicited  public  comments,  it  received 
no  comments  with  regard  to  §  203,6, 

In  1991.  the  Department  published  a 
proposed  rule  that  would  revise  the 
mortgagee  approval  regulations  and 
move  them  from  part  203  to  part  202 
(see  56  FR  29100,  June  25,  1991),  In  this 
proposed  rule,  the  section  on  investing 
mortgagees  would  be  redesignated  as 
§202,16  and  would  incorporate  the 
existing  requirements  for  investing 
mortgagees  found  in  §  203,6,  except  that 
trusts  would  no  longer  be  eligible  to  be 
approved  as  mortgagees.  None  of  the 
public  comments  received  on  the  June 
25, 1991  proposed  rule  addressed  the 
provisions  of  §  202,16,  and  the  proposed 
rule  was  published  in  the  Federal 
Register  essentially  without  change  in  a 
final  rule  on  December  9, 1992  (57  FR 
58326). 

As  previously  stated,  creation  of  a 
new  category  of  investing  lender  will 
provide  opportunities  for  a  wider  range 
of  financial  in.stitutions.  including 
charitable  and  nonprofit  associations 
and  pension  funds,  to  invest  in  Title  1 
loans  and  make  greater  levels  of  capital 
available  to  these  programs.  Considering 
the  past  experience  with  the  investing 
mortgagee  provision,  the  Department 
believes  that  publishing  a  proposed  rule 
and  requesting  public  comments  on 
these  regulatory  changes  would  be 
unnecessarj'.  Therefore,  the  Department 
finds  good  cause  to  omit  prior  public 
procedure,  and  promulgates  these 
changes  as  a  final  rule. 

Findings  and  Other  Matters 

Environmental  Impact 

Under  HUD's  regulations 
implementing  the  National 
Environmental  Policy  Act  at  24  CFR 
50.20(k),  this  rule  is  exempt  from  the 
requirements  of  an  environmental 
finding.  The  rule  relates  .solely  to 
internal  administrative  procedures  that 
do  not  involve  a  development  decision 
or  affect  the  physical  condition  of 
project  areas  or  building  sites,  but  only 
relate  to  criteria  and  requirements  for 
the  approval  of  lending  institutions  to 
participate  in  HUD  loan  insurance 
programs. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U,S,C. 
605(b))  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  majority  of  institutions  that  would 
participate  in  the  Title  I  program  as 
investing  lenders  are  large  financial 
institutions  and  pension  funds. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  rule  relate  solely  to 
the  approval  of  lending  institutions,  and 
will  not  impinge  upon  the  relationship 
between  the  Federal  government  and 
State  and  local  governments.  As  a  result, 
the  rule  is  not  subject  to  review  under 
the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  relates  solely  to  the  approval  of 
lending  institutions.  No  significant 
changes  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  November  14, 
1994  (59  FR  57632)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14,142    Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 


14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Home 
Lot  Loans. 

List  of  Subjects 

2-)  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs— housing 
and  community  development, 
Organization  and  functions 
(Government  agencies), 

24  CFR  Part  201 

Heahh  facilities.  Historic 
presen,'ation.  Home  improvement.  Loan 
programs— housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

^4  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  parts  25,  JOl. 
and  202  are  amended  as  follows: 

PART  25— MORTGAGEE  REVIEW 
BOARD 

1.  The  authority  citation  for  24  CFR 
part  25  continues  to  read  as  follow  s: 

Authority:  12  U.S.C.  1715b:  42  L'.S  C. 
3535(d). 

2.  Section  25.2  is  amended  bv  revising 
the  last  sentence  to  read  as  follou.";: 

§  25.2    Establishment  ot  Board. 

*   *   '  With  respect  to  actions  taken 
against  Title  I  lenders  and  loan 
correspondents,  the  Mortgagee  Review 
Board  may  redelegate  its  authority  to 
take  administrative  actions  for  failure  to 
remain  in  compliance  with  the 
requirements  for  approval  in  24  CFR 
202,3(j),  202.4(a),  202,5  (a)  and  (c),  and 
202.6  (a)  and  (e), 

3.  Section  25.3  is  amended  by  revising 
the  definitions  of  "Lender"  and 
"Mortgagee",  and  by  adding  a  definition 
of  "Loan  correspondent"  in  alphabetical 
order,  to  read  as  follows: 

§25,3    Definitions. 

«        «        •        •        • 

Lender.  A  financial  institution  that 
holds  a  valid  Title  I  contract  of 
insurance  and  is  approved  by  the 
Secretary  under  24  CFR  part  202  to 
originate,  purchase,  hold,  service,  and/ 
or  sell  loans  insured  under  24  CFR  part 
201.  In  matters  involving  the  imposition 
of  civil  money  penalties,  the  term 
"lender"  also  includes  a  financial 
institution  that  holds  a  Title  I  contract 
of  insurance  that  has  been  terminated, 
but  that  remains  responsible  for 
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servicing  or  selling  Title  I  loans  that  it 
holds  and  is  authorized  to  file  insurance 
claims  on  such  loans. 

*  *        «        *        * 

Loan  correspondent.  A  financial 
institution  approved  by  the  Secretary  to 
originate  direct  loans  under  Title  I. 
section  2  of  the  National  Housing  Act. 
12  U.S.C.  1703.  for  sale  or  transfer  to  a 
sponsoring  lending  institution  that 
holds  a  valid  Title  I  contract  of 
insurance  and  that  is  not  under 
suspension. 

Mortgagee.  For  purposes  of  this 
regulation,  the  term  "mortgagee" 
includes: 

(1)  The  original  lender  under  the 
mortgage,  as  that  term  is  defined  at 
sections  201(a)  and  207(a)(1)  of  the 
National  Housing  Act.  12  U.S.C.  1707(a) 
and  1713(a)(1); 

(2)  A  lender  or  loan  correspondent  as 
defined  in  this  section;  or 

(3)  A  branch  office  or  subsidiary  of 
the  mortgagee,  lender,  or  loan 
correspondent.  The  term  "mortgagee" 
also  includes  sxiccessors  and  assigns  of 
the  mortgagee,  lender,  or  loan 
correspondent,  as  are  approved  by  the 
Commissioner. 

•  •        •        *        • 

4.  Section  25.9  is  amended  by  revising 
paragraph  (cc)  to  read  as  follows: 


§25.9 
action. 


Grounds  for  an  adntimstrative 


UMI 


(cc)  Violation  by  a  Title  I  lender  or 
loan  correspondent  of  any  of  the 
applicable  provisions  of  this  section  or 
of  24  CFR  202.9(b). 


PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

5.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703;  42  II.S.C. 
:!535(d). 

6.  Section  201.2  is  amended  by 
revising  paragraph  (o)  to  read  as  follows: 

§201.2    Definitions. 

•         *        *         *        * 

(0)  Lender  means  a  financial 
institution  that: 

(1)  Holds  a  valid  Title  I  contract  of 
insurance  and  is  approved  by  the 
Secretary  under  24  CFR  part  202  to 
originate,  purchase,  hold,  service,  and/ 
or  sell  loans  insured  under  this  part;  or 

(2)  Is  under  suspension  or  holds  a 
Title  I  contract  of  insurance  that  has 
been  terminated,  but  that  remains 
responsible  for  servicing  or  selling  Title 
I  loans  that  it  holds  and  is  authorized  to 
file  insurance  claims  on  such  loans.  For 


purposes  of  loan  origination  under 
subparts  A,  B,  and  C  of  this  part,  the 
term  "lender"  also  includes  a  "loan 
correspondent"  as  defined  in  paragraph 
(q)  of  this  section. 


PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

7.  The  authority  citation  for  24  CFR 
part  202  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703. 1709.  and 
171.Sb:  42  U.S.C.  3535(d). 

8.  Section  202.2  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§202^    Definitions. 

***** 

(a)  Lender  means  a  financial 
institution  that: 

(1)  Holds  a  valid  Title  I  contract  of 
insurance  and  is  approved  by  the 
Secretary  under  this  part  to  originate, 
purchase,  hold,  service,  and/or  sell 
loans  insured  under  24  CFR  part  201;  or 

(2)  Is  under  suspension  or  holds  a 
Title  I  contract  of  insurance  that  has 
been  terminated,  but  that  remains 
responsible  for  servicing  or  selling  Title 
I  loans  that  it  holds  and  is  authorized  to 
file  insurance  claims  on  such  loans. 
***** 

(f)  Investing  lender  means  a  financial 
institution,  including  a  charitable  or 
nonprofit  organization  or  pension  fund, 
that  is  approved  under  thfs  part  to 
purchase,  hold,  and  sell  loans  that  have 
been  originated  and  insured  under  24 
CFR  part  201.  An  investing  lender  may 
not  originate  Title  I  loans  in  its  own 
name,  and  it  may  not  service  such  loans 
except  with  the  prior  approval  of  the 
Secretary. 

9.  Section  202.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  202.3    General  approval  requirements. 

***** 

(c)  It  shall  ensure  that  a  corporate 
officer  or  other  person  authorized  to 
bind  the  lender  shall  be  responsible  for 
reporting  all  originations,  purchases, 
and  sales  of  Title  I  loans  to  the  Secretary' 
for  the  purpose  of  obtaining  or 
transferring  insurance  coverage. 
***** 

10.  Part  202  is  amended  by 
redesignating  §§  202.7  and  202.8  as 

§§  202.8  and  202.9,  respectively,  and  by 
adding  a  new  §  202.7  to  read  as  follows: 


§202.7 
lenders. 


Requirements  for  investing 


In  addition  to  the  general  approval 
requirements  in" §  202.3,  a  financial 
institution  shall  meet  the  following 


requirements  to  qualify  as  an  investing 
lender: 

(a)  An  investing  lender  shall  have 
lawftil  authority  to  purchase,  hold,  and 
sell  Title  I  property  improvement  and 
manufactured  home  loans  in  its  own 
name. 

(b)  An  investing  lender  shall  have,  or 
have  made  arrangements  for.  funds 
sufficient  to  support  a  projected 
investment  of  at  least  $1,000,000  in 
property  improvement  and 
manufactured  home  loans. 

(c)  In  lieu  of  the  staffing  and  facilities 
requirements  in  §  202.3(b),  an  investing 
lender  shall  have  officers  or  employees 
who  are  capable  of  managing  its 
activities  in  purchasing,  holding,  and 
selling  Title  I  loans. 

(d)  An  investing  lender  shall  be 
responsible  for  the  servicing  of  the  Title 
I  loans  that  it  holds,  through  contractual 
or  other  arrangements  with  another 
lender  holding  a  valid  Title  I  contract  of 
insurance,  but  it  may  not  directly 
service  such  loans  except  with  the  prior 
approval  of  the  Secretary. 

11.  Newly  designated  §202.8  is 
amended  by  revising  paragraph  (c)(3)  to 
read  as  follows: 

§  202.8    Termination  of  insurance  contract. 

***** 

(c)*   •   • 

(3)  A  lender's  right  to  apply  for  and 
be  granted  a  new  Title  I  contract  of 
insurance,  provided  that  the 
requirements  for  approval  under  this 
subpart  are  met. 

12.  Newly  designated  §202.9  is 
amended  by  revising  the  paragraph  (a) 
introductory  text  and  paragraph  (b)(8)  to 
read  as  follows: 

§  202.9    Administrative  actions. 

(a)  General.  Administrative  actions 
that  may  be  taken  against  Title  I  lenders 
are  set  forth  in  24  CFR  25.5  and 
paragraph  (a)  of  this  section.  Civil 
money  penalties  may  also  be  imposed 
against  Title  I  lenders  in  accordance 
with  24  CFR  25.13  and  24  CFR  part  30. 
For  purposes  of  this  section,  the  term 
"lender"  shall  also  include  loan 
correspondents  as  defined  in  §  202.2(b) 
of  this  subpart. 
***** 

(b)  *   *   * 

(R)  Such  other  reason  as  the 
Mortgagee  Review  Board,  Secretary, 
Deputy  Secretary,  or  Hearing  Officer,  as 
appropriate,  determines  to  be  justified. 
Such  reasons  include,  but  are  not 
limited  to,  failure  to  exercise  prudent 
credit  judgment;  failure  to  observe 
proper  business  practice's;  failure  to 
observe  proper  loan  origination  or 
servicing  procedures;  or  failure  to 


comply  with  HUD  requirements  or  other 
requirements  of  law  or  regulation. 

•        •        *        •        * 

Dated:  February  8, 1995 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing  Federal 
Housing  Commissioner. 
|FR  Doc.  95-6158  Filed  3-13-95;  8:45  am 
BILUNG  CODE  4210-3T-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  100 

[Docket  No.  R-95-1706;  FR-3502-P-06] 

RIN:  2529-AA66 

Housing  for  Older  Persons;  Defining 
Significant  Facilities  and  Services; 
Proposed  Amendments 

AGENCY:  Office  of  the  Secretary  for  Fair 
Housing  and  Equal  Opportunity.  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  919  of  the  Housing 
and  Community  Development  Act  of 
1992.  Section  919  requires  the  Secretary 
of  HUD  to  issue  "rules  defining  what  are 
'significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons' 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  'housing  for  older  persons' 
in  such  section."  This  proposed  rule 
would  amend  HUD's  regulations 
governing  "housing  for  older  persons", 
to  provide  the  definitions  required  by 
section  919. 

DATES:  Comments  due  date:  Mav  15. 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk. 
Room  10276.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title  and 
to  the  specific  sections  in  the  regulation. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt.  Office  of  Investigations.  Office 
of  Fair  Housing  and  Equal  Opportunity. 
Room  5204,  U.S.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
0500.  telephone  (202)  708-0836. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0113.  or  1-800-877-8399 (Federal 
Information  Relay  Service  TDD).  (Other 
than  the  "800"  number,  these  are  not 
toll-free  numbers.) 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Significant  Facilities  and 
Services  Requirement 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968.  as  amended  by 
the  Fair  Housing  Amendments  Act  of. 
1988.  42  U.S.C.  3601-19)  (the  Act) 
exempts  "housing  for  older  persons" 
from  the  prohibitions  against 
discrimination  because  of  familial 
status.  Specifically,  section  807(b)(2)(C) 
of  the  Act  exempts  housing  intended 
and  operated  for  occupancy  by  at  least 
one  person  55  years  of  age  or  older  per 
unit  that  satisfies  certain  criteria.  The 
purpose  of  the  prohibition  against 
discrimination  on  the  basis  of  familial 
status  and  the  "housing  for  older 
persons"  exemption  is  to  protect 
families  with  children  from 
discrimination  in  housing  without 
unfairly  limiting  housing  choices  for 
elderly  persons  (see  134  Cong.  Rec.  S 
19722  (Aug.  1, 1988)  statement  of 
Senator  Karnes). 

The  Department  has  implemented  the 
housing  for  older  persons  exemption  at 
24  CFR  part  100.  subpart  E.  Congress 
mandated  that,  in  determining  whether 
housing  qualifies  as  housing  for  persons 
55  years  of  age  or  older,  the  Secretary 
develop  regulations  which  require  at 
least  the  following  factors: 

(1)  The  existence  of  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons,  or  if  the 
provision  of  such  facilities  is  not 
practicable,  that  such  housing  is 
necessary  to  provide  important  housing 
opportunities  for  older  persons;  and 

(2)  that  at  least  80  percent  of  the  units 
are  occupied  by  at  least  one  person  55 
years  of  age  or  older  per  unit;  and 

(3)  the  publication  of.  and  adherence 
to.  policies  and  procedures  which 
demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  persons 
55  years  of  age  or  older. 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28. 
1992).  requires  the  Secretary  of  HUD  to 
issue  a  rule  further  defining  what  are 
"significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons" 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  "housing  for  older  persons." 

B.  The  July  7.  1994  Proposed  Rule 

On  July  7, 1994  (59  FR  34902)  the 
Department  published  for  public 
comment  a  proposed  rule  intended  to 
implement  section  919  of  the  Housing 


and  Community  Development  Act  of 
1992.  Customarily  proposed  rules 
provide  for  a  6D-day  public  comment 
period.  However,  in  order  to  ensure 
broad  public  input  into  the  rulemaking 
process,  the  Department  granted  a  90- 
day  comment  period.  As  the  October  5. 
1994  public  comment  deadline 
approached  it  became  clear  to  the 
Ctepartment  that  there  was  significant 
public  interest  in  the  proposed  rule.  On 
September  26. 1994  (59  FR  49035),  the 
Department  extended  the  comment 
period  to  November  30.  1994. 

The  Department  also  scheduled 
public  meetings  to  hear  from  those 
affected  by  the  proposed  rule.  Five  such 
meetings  were  held  across  the  country: 
Fontana.  California  on  August  15.  1994; 
Tampa.  Florida  on  August  25. 1994; 
Phoenix.  Arizona  on  September  29. 
1994;  Washington.  DC  on  October  6. 
1994  and;  Spokane.  Washington  on 
November  17.  1994.  Transcribed  records 
of  these  meetings  were  prepared  and 
made  part  of  the  public  comment 
docket. 

The  July  7.  1994  proposed  rule  was  of 
great  interest  to  many  seniors.  By  close 
of  business  on  November  30.  1994, 
15.219  comments  had  been  received. 
Based  on  the  written  comments  received 
on  the  proposed  rule,  and  the  comments 
received  at  the  five  public  meetings,  the 
Department  decided  to  make  significant 
changes  to  the  July  7.  1994  proposed 
rule. 

On  December  12.  1994  (59  FR  64104). 
the  Department  published  a  notice  in 
the  Federal  Register  announcing  it 
would  not  proceed  to  final  rulemaking 
on  the  July  7. 1994  proposed  rule. 
Instead,  as  a  result  of  the  significant 
changes  to  the  July  7. 1994  rule,  the 
Department  is  issuing  this  new 
proposed  rule,  which  addresses  the 
issues  raised  by  the  commenters  and 
solicits  additional  public  comment. 

II.  Overview  of  Proposed  Rule 

Like  the  July  7,  1994  rule,  this 
proposed  rule  would  implement  the 
rulemaking  required  by  section  919  of 
the  Housing  and  Community 
Etevelopment  Act  of  1992.  Specifically, 
this  proposed  rule  would  revise  the  55- 
or-over  housing  currently  set  forth  in 
§  100.304(b)(1).  A  new  §'l 00.305  would 
be  added  and  would  address  the 
standards  housing  providers  must  meet 
in  order  to  qualify  as  55-or-ovcr 
housing.  A  new  §  100.306  would  be 
added  and  would  address  the 
requirement  for  "significant  facilities 
and  services  specifically  designed  to 
meet  the  physical  or  social  needs  of 


older  persons."  '  A  new  §  100.307 
would  be  added  and  would  set  forth  the 
standards  for  housing  providers 
choosing  to  self-certify  their  compliance 
with  the  Act's  requirements.  In  addition 
to  adding  these  three  sections,  the 
substance  of  existing  §  100;304(b)(2) 
would  be  amended  and  located  in  new 
§  100.310.  Existing  subsection 
§  100.304(e)  would  be  deleted  and 
existing  subsections  §§  100.304(c)(1) 
and  100.304(d)  would  be  amended  and 
provide  the  substance  of  new  §  100.315. 
Existing  subsection  §  100.304(c)(2) 
would  be  amended  and  redesignated  as 
new  §100.316. 

The  Department  recognizes  that  the 
majority  of  seniors  are  healthy  and  lead 
active  and  independent  lives.  In 
developing  this  proposed  regulation,  the 
Department  has  rejected  the  assumption 
that  all  residents  of  senior  housing  are 
frail  or  disabled.  This  proposed  rule 
does  not  require  that  a  facility  or  service 
be  accessible  to  the  disabled  in  order  to 
be  classified  as  "significant"  or 
"specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons."  Neither  does  this  proposed 
regulation  require  that  a  housing 
provider  furnish  congregate  dining 
areas,  nursing  services,  or  expensive 
and  unwanted  facilities  to  qualify  for 
the  housing  for  older  persons 
exemption. 

In  developing  this  proposed 
regulation,  the  Department  desires  to 
provide  as  much  certainty  as  possible 
regarding  the  determination  that 
housing  qualifies  as  housing  for  older 
persons.  It  has  sought  to  structure  the 
regulations  to  allow  twth  housing 
providers  and  protected  classes  alike  to 
ascertain  with  confidence  whether  a 
community  qualifies  under  the  Act. 

Proposed  §  100.306  sets  forth  a 
diverse  "menu"  of  facilities  and  services 
which  a  community  may  choose  to 
provide.  The  facihties  and  services  are 
listed  under  twelve  broad  categories 
(e.g.  Social  Needs,  Leisure  Needs, 
Educational  Needs).  In  order  to  qualify 
as  55-or-over  housing,  the  community 
must  provide  at  least  two  facilities  or 
services  from  five  of  the  categories,  for 
a  total  of  at  least  ten  facilities  or 
services.  Both  fecilities  and  services 
must  be  provided. 


'  The  language  of  section  919  contains  the  word 

"especially": rules  defining  what  are 

'significant  facilities  and  services  especially 
designed  to  meet  the  physical  or  social  nee>ds  of 
older  persons'  required  under  section  807(b)(2)  of 
the  Fair  Housing  Act  to  meet  the  definition  of  the 
term  'housing  for  older  person'  in  such  section." 
(emphasis  added)  This  proposed  rule  uses  the  wnrd 
"specifically"  rather  than  the  word  "especially"  to 
comply  with  congressional  intent  and  reflect  the 
actual  language  of  section  807(bl(2)  of  the  Fair 
Housing  Act. 


UMI 


Once  a  community  has  met  the 
requirements  of  proposed  §  100.306,  a 
new  §  100.307  would  permit  the 
community  to  self-certify  that  it 
qualifies  under  the  Act.  Absent 
evidence  to  the  contrary,  the 
Department  will  assume  that  those 
communities  which  have  chosen  to  self- 
certify  are  in  compliance  vfith  the  Act's 
requirements. 

However,  the  Department  does  not 
wish  to  provide  certainty  in  complying 
with  the  requirements  of  the  Act  at  the 
expense  of  flexibility.  The  Department 
has  concluded  that  a  flexible  standard  is 
necessary  in  order  to  reflect  regional 
variations  in  services  and  facilities  that 
distinguish  housing  for  older  persons 
from  other  similar  housing,  as  well  as 
variations  determined  by  the  geography 
of  the  site  or  by  the  differences  in  the 
nature  or  cost  of  the  housing  in 
question.  The  Department  believes  that 
the  "menu"  set  forth  in  proposed 
§  100.306  is  sufficiently  broad  to 
accommodate  regional  differences  in  the 
need  for  facilities  and  services. 
In  addition,  the  Department 
recognizes  that  housing  for  older 
persons  is  not  Umited  to  the  affluent. 
Therefore.  §  100.306's  menu  includes 
many  facilities  and  services  which  are 
not  costly  and  may  be  provided  by 
volunteers.  Furthermore,  the  proposed 
rule  allows  facilities  and  services  to  be 
provided  away  from  the  housing 
premises,  so  long  as  there  is  sufficient 
transportation  to  ensure  that  the  off- 
premise  facility  or  service  is  truly 
accessible  to  the  community  residents. 
As  is  the  case  with  other  exemptions 
to  civil  rights  statutes  and  other 
exemptions  under  the  Act,  the  burden  of 
demonstrating  that  the  "older  persons" 
exemption  applies  rests  on  the  party 
asserting  the  exemption.  Part  of  that 
party's  burden  in  establishing 
qualification  for  the  exemption  requires 
affirmatively  demonstrating  through 
credible  and  objective  evidence  that  the 
requirements  for  the  exemption  exist  as 
of  the  date  of  an  alleged  violation  of  the 
Act.  The  Department  believes  that  the 
Act  imposes  a  strict  burden  upon  a 
person  claiming  the  exemption  to 
provide  credible  and  objective  evidence 
showing  that  the  facilities  and  services 
offered  by  the  housing  provider  were 
designed,  constructed  or  adapted  to 
meet  the  particularized  needs  of  older 
persons.  In  order  to  be  considered  as 
sufficient  to  qualify  a  housing  facility 
for  the  exemption,  the  evidence  must 
show  that  the  housing  in  question  is 
clearly  distinguished  fit)m  the  bulk  of 
other  housing  (except  for  other  older 
persons  housing)  in  a  particular  area,  by 
the  existence  of  those  facilities  and 
services  which  set  the  housing  facility 


apart  as  housing  intended  for  and 
operated  as  housing  for  older  persons. 
Without  such  evidence,  the  familial 
status  prohibitions  of  the  Act  will  apply 
However,  absent  evidence  to  the 
contrary,  the  Department  will  assume 
that  communities  which  have  chosen  to 
self-certify  under  proposed  §  100.307 
are  in  compliance  with  the  Act's 
requirements. 

III.  Proposed  Amendments 

New  §  1 00.305— Criteria 

New  §  100.305  proposes  to  establish 
the  criteria  by  which  a  community  will 
be  determined  to  qualify  under  the 
"housing  for  older  persons"  exemption 
to  the  Act's  requirements. 

New  §  100.306— Significant  Facilities 
and  Services  Specifically  Designed  for 
Older  Persons 

New  §  100.306  proposes  to  set  forth 
the  standards  by  which  to  ascertain 
whether  a  facility  or  service  is 
"significant"  or  is  "specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons."  New  §  100.306 
sets  forth  a  "menu"  of  facilities  and 
services  a  housing  provider  may  choose 
to  furnish.  A  housing  provider  which 
provides  ten  items  from  the  menu  (two 
items  from  five  of  the  menu  categories), 
is  deemed  to  be  in  compliance  with  llie 
Act's  requirements. 

New  §  100.307— Self  Certification 

New  §  100.307  sets  forth  the 
requirements  for  those  communities 
which  choose  to  selfcertify  their 
compliance  with  the  Act.  Absent 
evidence  to  the  contrar}'.  the 
Department  will  assume  that  a 
community  that  has  elected  to  self- 
certify  qualifies  as  55-or-over  housing 

New  §  100.310— Impracticability 

Existing  §  100.304(b)(2).  which  would 
be  redesignated  as  new  §  100.310. 
would  be  revised  by  adding  the 
following  language  as  the  introductory 
text  to  the  current  provisions  contained 
in  paragraph  (b)(2): 

The  provisions  regarding  familial  status  in 
this  part  shall  not  apply  to  housing  intended 
and  operated  for  occupancy*  by  at  least  one 
f>erson  55  years  of  age  or  older  per  unit, 
provided  that  the  p>erson  or  entity 
affirmatively  proves  through  credible  and 
objective  evidence  that  the  housing  satisfies 
the  requirements  of  §§  100.305. 100.306. 
100.315  and  100.316  or  100.310,  100.315  and 
100.316.  Housing  satisfies  the  requirements 
of§100.310if  •   •   • 

New  §  100.315 — 80  percent  occupancy. 

Existing  §  100.304(e)  would  be 
deleted  and  existing  §§  100.304(c)(1) 
and  100.304(d)  would  be  combined  as 


13842 


Federal  Registo'  /  Vol  60,  No.  49  /  Tuesday.  March  14.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  49  /  Tuesday,  March  14.  1995  /  Proposed  Rules 


13843 


new  §  100.315.  The  following  language 
would  be  added  to  the  aew  §  100.315: 

The  provisions  regarding  familial  status  in 
this  part  shall  not  apply  to  boosing  intended 
and  operated  for  occupancy  by  at  least  one 
person  55  years  of  age  or  older  per  unit, 
provtded  that  the  person  or  entity 
affirmatirely  proves  through  credible  and 
objective  evidence  that  the  housing  satisfies 
the  requirements  of  S§  100.305, 100.306. 
100.315  and  100.316  or  100.310. 100.315  and 
100.316.  Housing  satisfiM  the  requirements 
ofthis§  100.315  if*   *   • 

Additionally,  there  is  also  new 
language  further  describing  how  a 
housing  provider  may  meet  the  55-or- 
over  exwnption  if  it  does  not  have  80 
percent  of  its  units  occupied  by  at  least 
one  person  who  is  55  and  older. 

New  §  100.316— Intent  to  Provide 
Housing  for  Older  Persons 

E.xisting  §  100.304(c)(2).  which  would 
be  redesignated  as  new  §  100.316. 
would  be  revised  by  adding  the 
following  language  as  the  introductory 
te.xt  to  new  §100.316: 

The  provisions  regarding  familial  status  in 
this  part  shall  not  apply  to  housing  intended 
and  operated  fior  occupancy  by  at  least  one 
person  55  years  of  age  or  older  per  unit, 
provided  that  the  person  or  entity 
affirmatively  proves  through  credible  and 
objective  evidence  that  the  housing  satisfies 
the  requirements  of  §§  100.305.  100.306, 
100.315  and  100.316  or  100.310.  100.315  and 
100.316.  Housing  satisfies  the  requirements 
of  §  100.316  if  •  •   • 

With  respect  to  the  use  of  age 
verification  procedures,  while  the 
Department  does  not  require  the  use  of 
any  particular  type  of  age  verification, 
nor  does  it  require  the  use  of  age 
verificatioQ  procedures  at  all,  if  such 
procedures  are  utilized,  they  must  be 
reliable  and  consistently  utilized. 

IV.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HIID 
regulations  at  24  CFR  part  50.  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  OfBce  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street.  SW..  Washington.  DC 
20410-0500. 

B  Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  ittder  Executive  Order  12866  on 


Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  mad*^  in  this  proposed  rule 
as  a  result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street, 
SW..  Washington.  DC  20410-0500. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and,  by  approving  it, 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  implement 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992, 
which  requires  the  Secretary  of  HUD  to 
further  define  the  term  "significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons."  The 
Department  anticipates  that  the 
proposed  rule  will  have  an  impact  on 
some  small  housing  providers. 
However,  the  number  of  small  housing 
providers  affected  is  not  considered  to 
be  so  great  as  to  constitute  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

n.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family-formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order. 

E.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
E)esignated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  proposed  rule 
would  not  have  substantial,  direct 
effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  government,  or  on  the 
distribution  of  power  and 
respraisibilities  among  the  various 
levels  of  government.  The  Fair  Housing 
Act.  and  section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
direct  HUD  to  provide  further  guidance 
on  the  meaning  of  significant  facilities 
and  services  so  that  States,  local 
governments,  and  housing  providers 
will  have  a  better  understanding  of  what 
housing  is  exempt  from  the  Fair 
Housing  Act's  prohibition  against 
discrimination  on  the  basis  of  famihal 
status. 


F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  1880  in  the  Etepartment's 
Semiannual  Regulatory  Agenda, 
published  on  November  14. 1994  (59  FR 
57632,  57637)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Sabiects  in  24  CFR  Part  100 

Aged,  Fair  housing.  Individuals  with 
disabilities.  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100,  subpart 
E,  would  be  amended  as  follows: 

PART  100-OISCRIKIINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  3600- 
3620. 

Subpart  E— Housing  for  Older  Persons 

2.  In  subpart  E,  §  100.304  would  be 
revised,  and  new  §§  100.305,  100.306. 
100.307, 100.310, 10a315  and  100.316 
would  be  added,  to  read  as  follows: 

§  1 00.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that,  at  the  time  of  an  alleged  violation 
of  the  Act,  the  housing  satisfies  the 
requirements  of: 

(1)  Sections  100.304, 100.305. 
100.306, 100.315  and  100.316;  or 

(2)  Sections  100.310.  100.315  and 
100.316. 

(b)  With  reference  to  complaints  filed 
pursuant  to  the  Act,  this  means  that  the 
person  or  entity  claiming  the  e.xemption 
must  affirmatively  prove  by  a 
preponderance  of  evidence  as  of  the 
date  of  the  alleged  violation  of  the  Act 
that  the  housing  meets  the  requirements 
of  paragraph  (a)  of  this  section. 

(c)  For  purposes  of  this  part,  "older 
persons"  means  persons  55  years  of  age 
or  older. 

(d)  Fot  purposes  of  this  part,  "housing 
provider"  means: 

(1 )  The  owner  or  manager  of  a 
housing  facility;  or 

(2)  The  owner  or  manager  of  the 
common  and  public  use  areas  of  a 
housing  facility,  where  the  dweUing 
units  are  individually  owned. 

(3)  The  term  "housing  provider"  may 
include  any  person  or  entity  which 
operates  a  housing  facihty,  including 
but  not  limited  to  homeowner's 
associations  or  resident  associations. 
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(e)  For  purposes  of  this  part, 
"occupied  by"  means  one  dP  more 
persons  over  the  age  of  55  actually 
occupying  a  unit  at  the  time  of  an 
alleged  violation  of  the  Act  and  for  at 
least  60  days  in  the  preceding  365  day 
period. 

(f)  With  reference  to  self-certifications 
of  compliance  with  the  provisions  of 
this  part,  the  housing  provider  claiming 
the  exemption  for  55  and  older  housing 
may  demonstrate  publicly,  by  the 
posting  of  one  of  the  notices  described 
in  §  100.307,  compliance  with  the 
provisions  of  this  part. 

§100.305    Criteria. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  pursuant 

"  to  this  part. 

(b)  The  housing  shall  have  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons  as  described  in 
§100.306. 

(c)  At  least  80  percent  of  the  units  in 
the  housing  shall  be  occupied  by  at  least 
one  person  who  is  at  least  55  years  of 
age  or  older  as  described  in  §  100.315. 

(d)  The  housing  provider  shall 
publish  and  adhere  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  housing  provider  to  provide 
housing  for  older  persons  as  described 
in  §  100.316.  The  publication  of  policies 
and  procedures  describing  an  intent  to 
provide  housing  as  "adult  housing" 
shall  not  suffice  for  this  purpose. 

§100.306    Significant  facilities  and 
services  specifically  designed  for  older 
persons. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  asserting  the 
exemption  affirmatively  demonstrates 
through  credible  and  objective  evidence 
that  facilities  and  services  specifically 
designed  to  meet  the  needs  of  older 
persons  are  "significant".  Significant 
facilities  and  services  which  are 
specifically  designed  for  older  persons 
are  those  which  actually  or  predictably 
benefit  the  health,  safety,  social, 
educational  or  leisure  needs  of  older 
persons. 

(b)  The  facilities  and  services 
provided  by  a  housing  provider  are 
significant  and  specifically  designed  to 
meet  the  housing  needs  of  older  persons 
when  the  housing  provider  meets  the 
criteria  found  in  paragraphs  (c),  (d).  and 
(e)  of  this  section  and  complies  with  the 


criteria  found  in  paragraph  (f)  of  this 
section. 

(c)  A  housing  provider  provides 
significant  facilities  and  services  if  it 
makes  available,  directly  or  indirectly, 
at  least  2  facilities  or  services  of  the 
facilities  described  in  paragraph  (d)  of 
this  section,  in  paragraph  (d)(10)  of  this 
section  (category  10)  or  in  paragraph 
(d)(ll)  of  this  section  (category  11). 

(d)  Facilities  and  services  which  may 
be  considered  for  purposes  of  qualifying 
for  the  55  and  older  housing  exemption 
are  the  following: 

(1)  Category  #1  (Social  Needs) 

Social  and  Recreational  Senices  provided  on 
a  regular,  organized  basis 

— Softball,  golf,  shuffleboard  tournaments,  or 

similar  team  activity 
— bridge  club,  card  games,  chess,  checkers 
— exercise  classes — low-impact,  stretching. 

tai-chi,  swim-therapy 
— bingo 

— fellowship  meetings 
— musical  theater  group 
— dances,  square  dancing,  polka,  ballroom 

dancing 
—monthly  or  weekly  pot  luck  dinners. 

breakfasts,  luncheons,  coffees 
— coordinated  holiday  parties  for  residents 
— Lions  club,  clubs  or  classes  for  sewing, 

needlepoint,  art.  gardening,  music,  books. 

golf,  bowling,  photography,  travel,  etc. 
— cooking  classes 
— crafts  classes:  ceramics,  macrame, 

woodworking,  jewelry,  quilting,  painling 
— field  trips — bowling,  sightseeing,  concerts. 

plays,  hiking,  shopping  outlets 
— fashion  shows 

— on-site  movies  or  other  theatrical  events 
— liaison/coordination  with  activities  at 

community-wide  senior  centers  and 

activities 
— emergency  meal  service  for  residents  who 

are  ill  or  in  need 
— organized  travel  opportunities 

(2)  Category  #2  (Educational  Needs) 
Continuing  education  activities 

— at  least  monthly  presentations  on  subjects 
^uch  as  health  care,  nutrition,  stress 
management,  medicare,  insurance,  social 
security,  tax  preparation,  vacation 
planning,  gardening,  crime  prevention 
— consumer  protection  education 
— regularly  offered  CPR  classes 
— regularly  offered  language  study  classes 
—regularly  offered  videotapes  on  health  care 
— courses  available  at  local  educational 
institutions 

(3)  Category  #3  (Educational  Needs) 
Information  and  counseling  sen'ices 

— providing  new  residents  with  package  of 

information  about  local  ser\ices  of  interest 

to  seniors 
— bulletin  board  for  exchange  of  information 

or  services 
— printed  resident  directory  provided  to  each 

resident 
— bus  schedules 


—free  cable  TV  programs  information  to 

residents  internal  or  external  support 

groups  for  residents 
— seminars  on  the  aging  process,  estate 

planning,  dealing  with  death  or  other 

issues  affecting  older  persons 
— on-site  legal  services 
— informational  sessions  on  fire  safetv 

mental  health  issues,  political  and 

environmental  issues 
— seminars  on  governmental  benefits 

programs 

(4)  Category  #4  (Physical  Needs) 
Homemaker  sen'ices 

—employees  assist  with  housework  or 
yard  work 

—organized  committee  of  residents  to 
perform  light  household  tasks  or  yard  work 
for  those  who  cannot  do  them  themselves 

— referrals  to  housecleaning  sen.  ices 

— bill-paying  services 

— pet  care/pet  therapy  seivices 

— minor  home  repair  service 

— tool  loan  service 

(5)  Category  #5  (Safety  Needs) 

Outside  maintenance/health  and  safety 
sen'ices 

— on-staff  medical  personnel  with  first  aiil/ 

CPR  training 
— on-staff  repair,  maintenance  and  p-iiniing 

services 
— meals  on  wheels 
—lawn  care  and  grass  cutting,  shrubbery  .inij 

tree  trimming 
— snow  shoveling  and  plowing 
—referrals  to  doctors  or  other  health  ( an.' 

professionals 
—regular  system  to  contact  residents  who  are 

house-bound  to  make  sure  they  are  o.k. 
— referrals  for  transportation 
— referrals  to  income  tax  preparer 
— referrals  to  repair  and  maintenance 

services 
— security  guards/patrols,  organizing 

neighborhood  or  block  watch 
— organizing  committee  of  residents  to  do 

household  repairs  and  yard  work  fo.-  !i-;o>.i' 

who  cannot  do  them  themselves 
— exterior  lighting — alarm  systems 

monitoring 
— vacation  house  watch 
— limited  access  to  property  by  controlled 

access  gale  or  similar  system 

(6)  Category  #6  (Health  Needs) 

Emergency  and  preventative  health  can> 
programs 

— meetings  about  nutrition,  back  care,  breast 
cancer/self-examination/maramogram. 
prostate  cancer  screening,  vision  care,  or 
other  health  care  topics  (see  continuing 
education) 

— monthly  blood  pressure  checks 

— annual  flu  vaccine  shots  available 

— periodic  vision  or  hearing  tests 

— staff  or  volunteers  pick  up  food  from  sot  ial 
services  for  mobility  impaired  seniors 

— organizing  committees  of  residents  to  do 
errands  for  people  who  become  ill  and'or 
to  stay  with  sick  persons  while  their 
spouses  do  errands 
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— emergency  telephone  network,  staff  or 
volunteers  monitor  people  who  have 
serious  medical  problems 

— doctor/medical  facilities  located  within 
two  miles  of  facility 

— Iiealth  care  equipment  pool  for  resident  use 

(7)  Category  #7  (Social/Health  Needs) 

Congregate  dining 

—available  congregate  dining  for  at  least  one 

meal  each  day 
— sit-down  service 
— special  menus  for  dietary  needs 
— activities  conducted  in  conjunction  with 

congregate  dining 

(8)  Category  #8  (Transportation) 

Transportation  to  facilitate  access  to  social 

services 

— transfKDrtation  provided  to  doctors'  offices. 

shopping,  religious  services,  outside  social 

or  recreational  activities 
—public  bus  stop  or  train  station  within 

walking  distance 
^organized  system  to  provide  transportation 

for  residents  who  cannot  drive 
— sign-up  boerd  for  shared  transportation 

needs 
— shared  ride  services  to  social  events, 

functions,  medical  care,  shopping 

(9)  Category  #9  (Social  Needs) 

Services  to  encourage  and  assist  residents  to 
use  available  facilities  and  services 

— volunteer  or  staff  activity  planner 

— lifeguards,  swimming  or  water  aerobics 

instructors 
— dance  or  exercise  instructors 
— crafts  instructors 
— newsletters,  newspapers  or  flyers 

informing  residents  of  activities,  trips. 

clubs,  etc. 
— monthly  calendar  of  events 
— resident  council  or  committees  to 

encourage  participation  in  activities 

(10)  Category  #10  (Leisure  Needs) 
Social  and  Recreational  Facilities 

— clubhouse,  communal  kitchen,  or 

communal  dining  area 
— library  with  large  print  books  or 

subscriptions  to  publications  targeted  to 

older  persons 
— swimming  pxxjl,  sauna  or  whirlpool 
— recreation  or  game  room,  arts  and  crafts 

room,  community  room  or  meeting  room 
— television  room  for  communal  use 
— exercise  equipment 
— ping  pong,  pool  tables,  shuffleboard  courts, 

horseshoe  pits  or  bocce  ball  (with 

functional  equipment) 
— golf  course 

— stage,  piano  and  dance  floor 
— picnic  area,  picnic  tables,  barbecue  grills 
— woodworking  shop 
— restaurant  for  resident  use 
— bank 

—lawyer's  office 
— travel  agency 
^convenience  store 
— barber  shop 
— dry  cleaners 
— hair  salon 
— lapidary 


—kiln 

— fishing  pond 

(11)  Category  #11  (Healdi/Safety  Needs) 
Accessible  physical  environment 

— accessible  clubhouse 

— at  least  one  accessible  bathroom  facility  in 

public  and  common  use  areas 
— ramps  (curbs  or  drainage  ditches  are  cut  to 

allow  wheelchair/walker  access) 
— ramped  sidewalks  in  public  and  common 

use  areas:  stairs  at  a  minimum 
— benches  in  public  and  common  use  areas 
— assigned  and  designated  parking  spaces, 

including  handicapped  parking 
— accessible  swimming  pool  (i.e.,  ramped 

entrance  to  pool  area) 
— accessible  management  office 
— accessible  dining  area  or  activity  area 
— vans,  buses  available  with  wheelchair  lifts 

or  easy  access  for  persons  with  mobility 

difficulties 
— lift  to  assist  in  swimming  pool  use 

(12)  Category  #12  (Social.  Leisure, 
Health,  Safety  or  Educational  Needs) 

Other 

— Any  facility  or  service  which  is  not  listed 
above  but  which  is  designed  to  meet  the 
health,  safety,  social  or  leisure  needs  of 
persons  who  are  33  and  older  and  which 
is  actually  available  to  and  used  by 
residents  of  the  property. 

(e)  A  housing  provider  provides 
significant  facilities  and  services  if  the 
facilities  and  services  are  provided  on 
the  premises  by  paid  staff,  resident 
volunteers,  or  by  agencies,  entities  or 
persons  other  than  the  housing 
provider.  A  housing  provider  provides 
signiBcant  facilities  and  services  if  the 
facilities  or  services  are  provided  off  the 
premises  by  paid  staff,  resident 
volunteers,  or  by  agencies,  entities  or 
persons  other  than  the  housing  provider 
on  the  premises  of  the  housing  or  off  the 
premises,  provided  that  if  facilities  or 
services  are  made  available  off  the 
premises,  the  housing  provider,  through 
paid  staff,  resident  volunteers,  or  by 
agencies,  entities  or  persons  other  than 
the  housing  provider,  shall  make 
available  transportation  services  or 
coordination  of  information  and 
transportation  resources  which  ensure 
that  residents  are  aware  of  and  have 
ready  access  to  such  facilities  or 
services. 

(f)  In  determining  whether  a  housing 
provider  provides  significant  facilities 
and  services,  the  Department  will 
evaluate  each  facility  or  service  that 
meets  the  requirements  of  §  100.305  by 
the  following  criteria  to  determine 
whether  the  facilities  in  the  aggregate 
and  the  services  in  the  aggregate  are 
"significant": 

(1)  The  extent  to  which  a  facility  or 
service  can  accommodate  the  older 
population  of  the  housing  facility.  The 


capacity  of  each  facility  or  service 
specifically  oesigned  to  meet  the 
physical  or  social  needs  of  older  persons 
depends  upon  but  is  not  limited  to  such 
factors  as: 

(i)  The  size  of  the  facility  in 
relationship  to  the  scope  of  the  service 
offered; 

(ii)  The  length  of  time  during  which 
the  facility  or  service  is  made  available 
or  the  service  is  offered; 

(iii)  The  frequency  with  which  the 
facility  or  service  is  made  available  or 
the  service  is  offered;  and 

(iv)  Whether  the  facility  or  service  is 
offered  only  at  one  location  or  there  are 
a  number  of  locations  at  which  the 
facility  is  made  available  or  at  which  the 
service  is  offered. 

(2)  The  extent  to  which  the  facility  or 
service  will  be  of  benefit  to  older 
persons,  given  the  climate  and  physical 
setting  of  the  housing  facility. 

(3)  The  extent  to  which  the  facility  or 
service  is  actually  usable  by  and 
regularly  available  to  residents  on  a  day- 
to-day  basis. 

§100.307    Self-Certification. 

(a)  A  housing  provider  may  indicate, 
by  display  of  a  notice  complying  with 
this  part,  its  intent  to  provide  housing 
for  older  persons  in  substantially  the 
same  form  as  that  attached  as  Appendix 
1  to  this  part. 

(b)  Such  a  notice  shall  be  provided  by 
the  Department,  and  shall  include,  at  a 
minimum,  a  certification  of  compliance 
with  §  100.315  and  an  indication  of  the 
housing  provider's  intent  to  provide, 
and  its  certification  that  it  does  in  fact 
provide,  facilities  and  services  which 
comply  with  §  100.306. 

(c)  Such  a  notice  shall  be  signed  by 
one  or  more  housing  providers,  with 
authority  to  sign, 

(d)  Such  a  notice  shall  be  signed 
under  penalty  of  perjury  of  the  laws  of 
the  United  States. 

(e)  Such  a  notice  shall  be  posted  in 
ever>-  public  or  common  area  where 
housing  transactions  are  conducted.      . 

(f)  A  cop>'  of  a  current  self- 
certification  shall  be  considered  by  the 
Department  to  be  sufficient  evidence  of 
compliance  with  the  Act  to  allow  the 
publication  of  advertisements,  notices 
or  the  making  of  other  statements  as 
evidencing  the  operation  of  the  property 
in  question  as  housing  for  older  persons 
and  as  excluding  families  with  children 
as  described  in  section  807(b)(2)  of  the 
Act,  but  not  as  conclusive  evidence  of 
eligibility  for  the  housing  for  older 
persons  exemption. 

§10a310    Impcacticabiiity. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 


housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  imit.  provided 
that  the  person  or  entity  affirmatively 
demonstrates  through  credible  and 
objective  evidence  that  the  housing 
satisfies  the  requirements  of  §§  100.305, 
100.306, 100.315  and  100.316  or 
§§  100.310. 100.315  and  100.316. 
Housing  satisfies  the  requirements  of 
§  100.310  if  it  is  not  practicable  to 
provide  significant  facilities  and 
se'rvices  designed  to  meet  the  physical 
or  social  needs  of  older  persons  and  the 
housing  facility  is  necessary  to  provide 
important  housing  opportunities  for 
older  persons. 

(b)  In  order  to  satisfy  the  requirements 
of  §  100,310  the  housing  provider  must 
affirmatively  demonstrate  through 
credible  and  objective  evidence  that  the 
provision  of  significant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  woidd 
result  in  depriving  older  persons  in  the 
relevant  geographic  area  of  needed  and 
desired  housing.  The  following  factors, 
among  others,  are  relevant  in  meeting 
the  requirements  of  §  100.310: 

(1)  Whether  the  owner  or  manager  of 
the  housing  facility  has  endeavored  to 
provide  significant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  either 
by  the  owrner  or  by  some  other  entity. 
Demonstrating  that  such  services  and 
facilities  are  expensive  to  provide  is  not 
alone  sufficient  to  demonstrate  that  the 
provision  of  such  services  is  not 
practicable. 

(2)  The  amoimt  of  rent  charged,  if  the 
dwellings  are  rented,  or  the  price  of  the 
dwellings,  if  they  are  offered  for  sale. 

(3)  The  geographical  or  other  physical 
limitations  inherent  in  the  property 
which  makes  the  provisions  of  facilities 
or  services  impracticable. 

(4)  The  income  range  of  the  residents 
of  the  housing  facility. 

(5)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(6)  The  vacancy  rate  of  the  housing 
facility. 

(7)  The  certification  of  90  percent  of 
the  residents  of  the  housing  facility  that 
a  particular  category  of  facility  or 
service  is  not  necessary  or  desired.  Such 
certification  shall  be  maintained  as  part 
of  the  official  records  of  the  housing 
lacihty.  be  made  available  for  public 
inspection,  and  updated  by 


certifications  from  new  residents  of  the 
housing  facilitv. 

(8)  The  avaifabihty  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area.  If  similarly 
priced  housing  for  older  persons  with 
significant  facilities  and  services  is 
reasonably  available  in  the  relevant 
geographic  area  then  the  housing  faciUty 
does  not  meet  the  requirements  of 
§  100.310. 

§  1 00.31 5    80  percent  occupancy. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupemcy  by  at  least  one  person  55 
years  of  age  or  older  per  imit,  provided 
that  the  person  or  entity  demonstrates 
through  credible  and  objective  evidence 
that  housing  satisfies  the  requirements 
of  §§100.305, 100.306, 100.315  and 
100.316  or  §§  100.310. 100.315  and 
100,316.  Housing  satisfies  the 
requirements  of  §  100.315  if  at  least  80 
percent  of  the  units  in  the  housing 
facility  are  occupied  by  at  least  one 
person  55  years  of  age  or  older  per  unit 
except  that  a  newly  constructed  housing 
faciUty  for  fiirst  occupancy  after  March 
12. 1989  need  not  comply  with 

§  100.315  until  25  percent  of  the  units 
in  the  facility  are  occupied. 

(b)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13,  1988.  under  80 
percent  of  the  occupied  units  in  the 
housing  facility  are  occupied  by  at  least 
one  person  55  years  of  age  or  older  per 
unit,  provided  that  at  least  80  percent  of 
the  units  that  are  occupied  by  new 
occupants  after  September  13, 1988  are 
occupied  by  at  least  one  person  55  vears 
of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  of  the 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  over. 

(3)  There  are  imits  occupied  by 
employees  of  the  housing  (and  family 
members  residing  in  the  same  unit)  who 
are  under  55  years  of  age  provided  they 
perform  substantial  duties  directly 
related  to  the  management  or 
maintenance  of  the  housing. 

(4)  There  are  insufficient  units 
occupied  by  at  least  one  person  55  years 
of  age  or  over  to  meet  the  80  percent 
requirement,  but  the  housing  provider, 
at  the  time  the  exemption  is  asserted: 

(i)  Reserves  all  vmoccupied  imits  for 
occupancy  by  at  least  one  person  55 


years  of  age  or  older  until  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  who  is  55  and  older; 
and 
(ii)  Meets  the  requirements  of: 

(A)  Sections  100,305. 100.306, 
100.307,  and  100.316;  or 

(B)  Sections  100.310, 100.315,  and 
100.316. 

(iii)  Where  application  of  the  80 
percent  rule  results  in  a  fi-action  of  a 
unit,  that  imit  shall  be  considered  to  be 
included  in  the  units  which  must  be 
occupied  by  at  least  one  person  who  is 
55  or  older. 

§  1 00.31 6    Intent  to  provide  tiousing  for 
older  persons. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  proves  that  the 
housing  satisfies  the  requirements  of 
§§  100.305.  100.306, 100.315  and 
100.316  or  §§  100.310. 100.315  and 
100.316.  Housing  satisfies  the 
requirements  of  §  100.316  if  the  owner 
or  manager  of  a  housing  facility 
publishes  and  adheres  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  housing  provider  to  provide 
housing  for  persons  55  years  of  age  or 
older. 

(b)  The  following  factors,  among 
others,  are  relevant  in  determining 
whether  the  owner  or  manager  of  a 
housing  facility  has  complied  with  the 
requirements  of  §  100.316: 

(1)  The  manner  in  which  the  housing 
facility  is  described  to  prospective 
residents. 

(2)  The  nature  of  any  advertising 
designed  to  attract  prospective 
residents. 

(3)  Age  verification  procedures. 

(4)  Lease  provisions. 

(5)  Written  rules  and  regulations. 

(6)  Actual  practices  of  the  owner  or 
manager  in  enforcing  relevant  lease 
pro\nsions  and  relevant  rules  or 
regulations. 

(7)  The  public  posting  of  the  self- 
certification  described  in  this  part. 

3.  Appendix  1  is  added  to  part  100  to 
read  as  follows: 

Appendix  1  to  Part  100 — Housing  For 
Older  Persons — Self-Certification 
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U.S.  Department  of  Housing  and  Urban  Development 


Housing  for  Older  Persons  —  Self-Certification 


The  Undersigned  hereby  certifies  that 

intends  to  meet  the  criteria  set  forth  in  the  Federal  Fair  Housing  Act  in 
order  to  qualify  as  housing  for  older  persons 


This  housing  facility  has  Oetermined  to  provide  and  does  in  fact  provide  at  least  10  of  the  following  services 
and  facilities  by  offering  at  least  2  facilities  or  services  in  at  least  5  of  the  following  categohes,  including 
specifically  at  least  two  facilities  from  category  10  or  category  11  (and  requires  that  at  least  80%  of  its  units  be 
occupied  by  at  least  one  person  who  is  55  years  of  age  or  older).  As  housing  for  older  persons,  we  claim  an 
exemption  from  the  provisions  of  the  Fair  Housing  Act  regarding  discrimination  based  on  familial  status  --  that 
is,  the  presence  of  persons  under  the  age  of  18 


This  housing  facility  provides  the  following  facilities  and/or  services: 


Category  #1  (Social  Needs) 

Social  and  Recreational  Services  provided  on  a  regular, 
organized  basis 


3 

3 

3 
3 
3 

3 
3 

3 
3 


3 

3 
3 

3 

3 


sotlCall,  gdl.  shuffleboard  tournaments,  or  similar  team 

activities 

bndge  club,  card  games,  chess,  checkers 

exercise  classes  •  low-impact,  stretching,  t'ai-chi,  swim-therapy 

bingo 

fellowship  rrteetings 

musical  theater  group 

dances,  square  dancing,  polka,  ballroom  darKing 

monthly  or  weety  potluck  dinners,  breaWasts.  luncheons, 

coffees 

coordinated  holiday  parties  for  residents 

Lions  club,  clubs  or  classes  for  sewing,  needlepoint,  art, 

gardening,  music,  books,  golf,  bowling,  photography,  travel, etc, 

cooking  classes 

crafts  classes  ceramics,  trwcrame.  woodworking,  jewelry, 

quilting,  painting 

field  tnps  ■  bowling,  sightseeing,  concerts,  plays,  hiking, 

shopping  outlets 

fashion  shows 

oo-site  movies  or  other  theatrical  events 

liaison/coordination  with  adivrties  at  community-wide  senior 

centers  and  activities 

emergency  meal  service  for  residents  who  are  ill  or  in  need 

ofganized  travel  opportunities 


Category  «2  (Educational  Needs) 

Continuing  education  activities 

3       at  least  monthly  presentations  on  subjects  such  as  health  care, 
nut'nion,  stress  management,  medicare,  insurance,  social 
secunty.  tax  preparation,  vacation  planning,  gardening,  cnme 
prevention 

3       consumer  protection  education 

.3      regularly  offered  CPfl  classes 

3       regularly  offered  language  stuiy  classes 

3       regularly  offered  videotapes  on  health  care 

3      courses  available  at  local  educational  institutions 

Category  «3  (Educational  Needs) 

Information  and  counseling  services 

,3      providing  new  residents  with  package  of  information  about 

local  services  of  interest  to  seniors 
3       bulletin  board  lor  exchange  of  inlorrraiion  or  sendees 
3       pnnted  resident  directc3-y  provided  to  eac^  residert 
3       bus  schedules 

3  free  cable  TV  progrsT-.s  infoi^aii:'  \o  'esidems 
3  internal  or  eirtemai  support  gro-cs  for  residents 
3      sefT>inars  on it»  agmg  process, estate  pia^in ng. dea'.'g *iin 

death  or  other  ssues  af&cbng  OKlei  persons 
3      on-site  legal  ser^-ces 
3      informational  sessions  on  fire  safety,  mental  health  issues. 


political  and  environmental  issues 
3       seminars  on  governmental  benefits  programs 

Category  «4  (Physical  Needs) 

Homemaker  services 

3  employees  assist  with  housework  or  yardwork 

3  organized  committee  of  residents  to  perform  light  household 
tasks  or  yard  work  for  those  who  cannot  do  them  themse^es 

3  referrals  to  housecleaning  services 

3  bill-paying  services 

3  pet  care/pet  therapy  sen/ices 

3  minor  home  repair  service 

3  tool  loan  sen/ice 

Category  #5  (Safety  Needs) 

Outside  maintenance/health  and  safety  sen/ices 


3 
3 
3 
3 

3 
3 
3 

3 
3 
3 
3 


3 
3 
3 


on-staff  medical  personnel  with  first  aicfCPR  training 

on-staff  repair,  maintenance  and  painting  services 

meals  on  wheels 

lawn  care  and  grass  cutting,  shrubbery  and  tree  tnmming 

snow  sfiovelmg  ar>d  plowing 

referrals  to  doctors  or  other  health  care  professionals 

regular  system  to  contact  residents  who  are  house-bound  to 

make  sure  they  are  ok. 

referrals  for  transportation 

referrals  to  income  tax  preparer 

referrals  to  repair  and  maintenance  sen/ices 

security  guards/patrols,  organizing  neighborr>ood  or  block 

watch 

organizing  committee  of  residents  to  do  househokl  repairs  and 

yard  work  for  those  who  cannot  do  them  themselves 

extenor  lighting  •  alarm  systems  momtonng 

vacation  house  watch 

limited  access  to  property  by  controlled  access  gate  or  similar 

system 

Category  «6  (Health  Needs) 

Emergency  and  preventative  health  care  programs 

3       meetings  about  nutrition,  back  care,  breast  cancer/self- 

examination/mammogram.  prostate  cancer  screening,  vision 
care,  or  other  health  care  topics  (see  continuing  education) 

3       monthly  btood  pressure  checks 

3      annual  flu  vaccine  shots  available 

3       penodic  vision  or  hearing  tests 

3       staff  or  volunteers  pick  up  food  from  social  services  for  mobility 
impaired  seniors 

3       orgarzing  committees  of  -esideils  to  do  errands  for  people 
who  become  ill  anac^  to  slay  with  sick  persons  while  their 
spouses  do  errands 

3       emergency  feiep^iore  network,  saaff  or  vo«jn;eers  monitor 
people  who  have  seiious  meocai  problems 

3      doetor^medical  facilities  locaied  within  two  miles  of  facility 

3       hea.'!^l  care  equipment  pool  lor  resident  use 


Category  «7  (Social/Health  Needs) 

Congregate  dining 

3  available  congregate  O^n  ng  lor  at  least  one  r^-ea  each  day 

3  sit-down  service 

3  special  menus  for  die;a7  needs 

3  activities  conducted  in  coniunction  witn  congregate  Oin-rg 

Category  «B  (Transportation) 

Transportation  to  facilitate  access  to  social  services 


3 

3 
3 

3 


barber  shop 

dry  cleaners 

hair  salon 

lapidary 

kiln 

fishing  pond 


transportation  provided  to  doctors  offices,  shoppng  religious 

se-vices.  outside  social  or  recreationa:  activities 

public  bus  stop  or  tram  station  withm  waiKing  distance 

organized  system  to  p'ovide  transpciat-on  for  residents  wnc 

cannot  Onve 

sign-up  board  lor  shared  transportation  needs 

shared  nde  services  to  sociai  events  functions.  n~,eaica  ca^e 

shopping 

Category  *9  (Social  Needs) 

Services  to  encourage  and  assist  resiaents  to  use  available 
facilities  and  sen/ices 


.3 
3 


3 
3 


3 
3 
3 
3 

3 

3 
3 


volunteer  or  staff  activity  pianne' 

lifeguards,  swimming  or  wate'  ae'c:  .f  "sr'^jctcs 

dance  or  exercise  instructors 

crafts  instructors 

newslera's  newspape's  O'  fiye'S  mfo'm.ng  'esiOents  of 

activit.es,  trips.  Clubs,  etc. 

monthly  calendar  of  events 

resident  cojnci'  o'  committees  tc  e'cojrage  saticoa!  sn  in 

activities 


Category  #10  (Leisure  Needs) 

Social  and  Recreational  Facilities 


Category  »11  (Health/Safety  Needs) 

Accessible  physical  environment 

3      accessible  ciubhojse 

3      at  least  one  accessible  bathroom  ta&iity  -n  public  and  common 
use  areas 

"I       ramps  Icjrbs  or  Oranage  ditches  a-e  cut  to  alio*  wheelchair/ 
walker  access) 

~i       ramped  sidewalks  m  public  and  common  use  areas  stairs  at  a 
,  minimum 

.3      benches  in  public  and  comrrxjn  use  areas 

3      assigned  and  designated  parking  spaces,  including  hand- 
capped  parking 

3       accessible  swimming  pool  (i.e  .  ramped  arMrance  to  pool  area) 

3      accessible  management  office 

3      accessible  dmmg  area  or  activity  area 

3      vans,  buses  avaiiatMe  with  wTieelchair  lifts  or  easy  access  for 
persons  with  mobility  difficulties 

3       Lift  to  assist  IP  swimming  pool  use 

Category  »12  (Social.  Leisure.  Heaith,  Safety  or 

Educational  Needs) 

Other 

3       Any  facility  or  service  wh<cn  is  not  listed  above  bu!  which  is 
designed  to  meet  the  health,  safety  socia'  or  leisure  needs  of 
persons  who  are  55  and  older  and  which  is  aaualiy  available 
to  and  used  by  residents  ot  the  property  (Descnbei 


3 
3 

3 
3 

3 

3 
3 

3 
3 
3 
3 

3 
3 
3 
3 
3 


djbhouse.  commjna  kitchen,  o'  conm.;nai  Oi'.ng  a'ea 

library  with  large  pnnt  books  o'  Subscnptions  to  Oubicat'ons 

targeted  to  older  persons 

swimming  poo:,  sauna  or  whipoo' 

recreation  or  game  room,  arts  ano  z-H^-  .-iim  zzT.r\.-.r, 

room  or  meeting  room 

television  room  for  co-ri-nunai  use 

exercise  equipment 

ping  pong  coortapies.  shuffieboard  cojts  ncrsesnoe  pits  c 

bocce  ba!'  !.*r:^  functional  equipments 

golf  course 

stage  pianc  ano  dance  fioo' 

picnic  area,  picnic  tables,  ba-bec-.e  g-.'  i 

woodworking  shop 

restaurant  to'  resident  jse 

bank 

la*v6'  s  tff.ce 

travel  agsncy 

convenience  stoic 


SIGNED  UNDER  PEMAlTY  OF  PERJURY  OF  THE  LAWS 
OF  THE  UNITED  STATES  OF  AMERICA 


signatwe 


Ajtnonzeo  nooroscntair^e  of 


UMI 
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Dated:  February  8,  1995. 
Roberta  Achtenberg, 
Assistant  Secretary  for  Fair  Housing  and 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offlc«  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-45-0886;  FR-3871-f(-01] 

Put)lic  Housing  Family  Investment 
Centers  After-School  Program:  Notice 
of  Demonstration 

AGENCY:  Office  of  th«  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTION:  Notice  of  demonstration 

program. 

SUMMARY:  This  Notice  announces  the 
Department's  intention  to  contribute  up 
to  $3.5  million  from  the  Family 
Investment  Center  (FlC)  program  to 
assist  in  developing  and  expanding 
effective  after-school  programs  that 
provide  safe  environments  that  help 
children  to  develop  their  full  potential 
while  permitting  their  p>arents  to  receive 
education  or  training  or  go  to  work. 
These  programs  will  be  located  at 
housing  authorities  in  Los  Angeles,  CA; 
Oakland.  CA;  Philadelphia.  PA;  and 
Kansas  Qty.  MO.  The  purpose  of  this 
effort  is  to  demonstrate  ways  to 
promote,  through  supen'ised  activities 
axid  joint  community  and  private  sector 
collaboration,  the  long-term  welfare  of 
children  ages  7  to  13  living  in  public 
housing  communities.  This 
demonstration  will  create  safe  havens 
where  children  can  develop  skills, 
knowledge,  and  competencies,  while 
simultaneously  exposing  the  children  to 
different  lifestyle  choices  that  will  assist 
in  their  positive  development.  These 
intervention  programs  will  pull  together 
public  and  private  resources  to  link 
adults  who  work  with  children  to  build 
self-confidence,  provide  homework 
counseling,  tutoring,  mentoring,  and 
support  as  an  alternative  to  gang-related 
activities  that  exist  in  and  around  public 
housing  communities.  This 
demonstration  will  also  improve 
accessibility  and  supportive  service 
coordination  efforts  among  public 
housing  authorities,  local  schools 
systems,  the  colleges  and  universities 
system,  and  the  public  and  private 
sectors.  This  notice  provides  guidelines 
for  the  use  of  these  funds  and  invites 
comments  on  the  proposed 
demonstration 

DATES:  Comment  due  date:  April  13, 
1995.  Applications  will  be  due  May  30. 
1995,  unless  as  a  result  of  significant 
changes  made  in  the  application 
requirements  upon  consideration  of 
public  comments,  the  Department 
publishes  a  separate  notice  changing 
that  deadline. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerii, 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  20410-4)500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Hardy,  Housing  Management 
Specialist,  Office  of  Community 
Relations  and  Involvement,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Room  4112, 
Washington,  DC  20410;  telephone 
number  (202)  708-^214  (TDD  users  may 
call  the  Federal  Information  Relay 
Service  at  (202)  708-9300  or  1-800- 
877-8339).  (Other  than  the  "800" 
number,  telephone  numbers  are  not  tpll 
free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0189. 

Authority 

Section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers  (FICs).  As  indicated 
in  the  FIC  NOFA  published  on  February 
15, 1995  (60  FR  8900),  the  Department 
intends  to  use  $3.5  million  of  the  funds 
available  for  the  FIC  program  in  FY 
1995  for  purposes  of  demonstrating 
ways  for  families  living  in  public  and 
Indian  housing  in  a  neighborhood 
undergoing  a  concentrated  effort  of  local 
revitalization  to  gain  access  to  4-H 
After-School  programs  for  children  to 
develop  the  self-confidence  needed  to 
reach  their  full  potential  and  achieve 
success. 

The  demonstration  will  enable 
housing  authorities  to  create  after- 
school  programs  for  children  who  may 
otherwise  have  no  supervised  place  to 
go  during  non-school  hours.  These 
funds  will  be  used  to:  (1)  Cover 
administrative  costs  and  other  eligible 
activities;  (2)  mobilize  public  and 
private  resources  to  expand  and 
improve  delivery  of  supportive  serx'ices; 


(3)  improve  the  capacity  of  management 
to  assess  the  supportive  services  and 
training  needs;  and  (4)  provide  for 
supportive  services  and  related  training 
that  cannot  otherwise  be  funded.  The 
Department  expects  that  this  funding 
will  demonstrate  the  importance  of 
comprehensive  support  services  in 
contributing  to  the  local  neighborhood 
revitalization. 

The  FIC,  as  described  in  Section  22  of 
the  Housing  Act  of  1937  and  the  FIC 
NOFA  published  on  February  15,  is  to 
"provide  families  living  in  public  and 
Indian  housing  with  better  access  to 
education  and  job  opportunities  to 
achieve  self-sufficiency  and 
independence."  Appropriately,  the  FIC 
After-School  Program  provides  safe 
havens  for  children  that  will  help  their 
parents  to  take  better  advantage  of 
education,  job  opportunities  and  social 
services  to  achieve  self-sufficiency  and 
independence,  as  well  as  directly 
helping  the  children  to  develop  similar 
skills,  knowledge,  and  competencies, 
while  simultaneously  exposing  them  to 
different  lifestyle  choices  that  will  assist 
in  their  positive  development.  This 
demonstration  will  be  a  part  of  a 
comprehensive  strategy  to  bring  together 
resources  among  housing  authorities, 
local  school  systems,  the  colleges  and 
universities  system,  and  the  public/ 
private  sector. 

In  accordance  with  the  requirements 
of  section  470(a)  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  3542),  this  notice  deiscribes  the 
proposed  demonstration  and  invites 
public  comment.  Any  changes  made  in 
this  demonstration  as  a  result  of  the 
Department's  consideration  of  public 
comments,  and  any  extension  of  time 
for  the  commitment  of  funds  necessary 
because  of  these  changes,  also  will  be 
published  in  the  Federal  Register.  The 
Department  wrill  not  commit  funds  for 
the  proposed  demonstration  until  after 
the  latest  of:  (1)  The  date  the 
Department  has  considered  any 
comments  received  in  response  to  this 
notice;  (2)  May  15. 1995,  which  is  60 
days  after  today's  publication  date;  and 
(3)  the  date  the  Department  has  received 
and  approved  proposals  that  meet  the 
requirements  imposed  in  this  notice  and 
any  subsequent  notice  announcing 
changes  in  the  demonstration. 
Applications  will  be  due  May  30,  1995. 
unless  as  a  result  of  signiHcant  changes 
made  in  the  application  requirements 
upon  consideration  of  public  comments, 
the  Department  publishes  a  separate 
notice  changing  that  deadline 

Background  of  Demonstration 

The  4-H  After-School  program  is  a 
partnership  between  the  public  and 


private  sector  to  bring  organized,  after- 
school  activities  to  children  ages  7-13 
who  live  in  public  housing  communities 
with  strong  private  sector  support.  The 
funds  will  be  used  to  expand  the  Los 
Angeles  model  and  replicate  the 
program  in  Oakland,  CA;  Philadelphia. 
PA;  and  Kansas  City.  MO.  The  Los 
Angeles  model  is  a  strong  partnership 
among  the  private  sector;  HUD; 
Extension  Service,  United  States 
Department  of  Agriculture  (USDA); 
University  of  California  Cooperative 
Extension  Service;  and  the  National  4- 
H  Council.  The  program  is  coordinated 
by  the  UNOCAL  Petroleum  Corporation 
and  the  Los  Angeles  4-H  Council,  is 
backed  by  the  Los  Angeles  City  Council, 
and  draws  on  the  resources  of  VISTA, 
the  University  of  California,  the  Housing 
Authority  of  the  City  of  Los  Angeles,  the 
Los  Angeles  Unified  School  District, 
and  HUD. 

Inner  cities  are  experiencing  a  serious 
crisis  with  youth  gangs.  The 
demonstration  will  involve  joint 
investment  by  the  public  and  private 
sectors  to  provide  counseling,  tutoring, 
mentoring,  and  other  supportive 
services  designed  to  reduce  gang-related 
activities.  HUD  expects  that  this  funding 
will  demonstrate  the  success  of  public/ 
private  partnerships  and  commitments 
in  public  housing  communities  that 
address  specific,  long-term  counseling 
needs,  thereby  resulting  in  reduced 
gang-related  activities  and  enhanced 
lifestyle  choices.  This  demonstration 
serves  "at-risk"  children  living  in  public 
housing  conununities,  2-5  times  per 
week  on  a  year-round  basis.  The 
program  is  intended  to  create  a 
nurturing  environment  that  offers  a 
positive  alternative  to  unstructured, 
unsupervised  free  time  in 
neighborhoods  where  gang-related 
activities  are  prevalent. 

The  system  of  services  and  outreach 
planned  by  the  community  wrill  not  only 
increase  the  intensity  and  variety  of 
youth  activities  and  supportive  services 
available  to  neighborhood  residents,  it 
will  also  establish  a  delivery  system 
involving  residents  who  will  work  with 
neighbors  to  ensure  progression  towards 
resolving  gang-related  activities. 
Residents  will  work  with  trained 
coordinators  to  manage  the  program. 
Together  with  service  providers,  the 
public  and  private  sector  will  form 
"Community  Vision  Teams"  at  the 
community  level  to  bring  together  the 
multiple  supportive  service  programs 
and  financial  supporters. 

As  a  result  of  mis  demonstration. 
HUD  expects  that  the  children 
participating  will  be  more  likely  to 
avoid  the  lure  of  the  gangs  and  instead 
choose  to  stay  in  school  with  a  goal  of 
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employinent  and  economic 
independence.  HUD  also  expects  that 
the  parents  of  participating  children 
will  be  encouraged  to  pursue  training. 
education,  and  employment 
opportunities  leading  to  self-sufficiency, 
because  their  children  will  be  in  secure 
environments  while  the  parents  are 
away  from  home. 

Because  of  the  working  partnership 
taking  place  at  the  local  level  in  Los 
Angeles,  there  is  an  ideal  demonstration 
environment  for  service  delivery 
integrated  across  existing  Federal  and 
private  sector  program  lines.  Too  often 
the  requirements  of  Federal  programs 
have  dictated  institutional  structures  at 
the  local  level  that  stand  in  the  way  of 
comprehensive  delivery  of  housing  and 
services  to  those  who  need  these 
services  to  achieve  self-sufficiency.  This 
coordination  creates  a  rare  opportunity 
for  the  Department  to  test  the  capacity 
of  its  existing  programs  to  serve  in  the 
context  of  a  truly  integrated  and 
comprehensive  transformation  effort. 

HUD  has  chosen  four  public  housing 
agencies  that  already  have  partnerships 
in  place  to  develop  a  comprehensive 
strategy  to  provide  safe  environments 
for  children  ages  7-13  living  in  public 
housing  communities.  This  will  happen 
through  cooperative  arrangements 
among  housing  authorities,  local  school 
systems,  the  colleges  and  universities 
system,  the  active  involvement  of 
supportive  service  agencies,  and  strong 
private  sector  support.  The  strategy 
must  provide  activities  that  link  adults 
who  work  with  children  to  build  self- 
confidence,  provide  homework 
counseling,  tutoring,  mentoring,  and 
supportive  services  during  non-school 
hours. 

The  key  factors  that  make  Oakland, 
CA;  Philadelphia,  PA;  and  Kansas  City, 
MO,  unique  have  been  the  strong 
interest  of  the  housing  authorities  of 
those  cities,  USDA,  the  University 
Cooperative  Extension  Service,  the 
National  4-H  Council,  and  the  private 
sector  to  form  Community  Vision  Teams 
that  bring  together  educational  and 
other  public  and  private  resources  for 
the  benefit  of  public  housing  children 
who  otherwise  have  no  safe  place  to  go 
during  non-school  hours. 

Funding 

For  purposes  of  this  demonstration, 
the  Department  will  make  up  to  $3.5 
million  available  to  the  Los  Angeles, 
Oakland,  Philadelphia,  and  Kansas  City 
Housing  Authorities  for  use  in 
establishing  and  expanding  FIC  4-H 
After- School  programs  in  the  public 
housing  neighborhoods.  The  ftinding 
will  be  used  in  accordance  with  the 
statutory  requirements  of  the  FIC 


program,  and  as  established  in  this 
notice  and  any  subsequent  notice  issued 
after  the  comment  period  has  closed,  to 
contribute  to  an  integrated  network  of 
supportive  services  for  pubhc  housing 
and  other  neighborhood  residents. 

Most  of  the  funding  provided  under 
this  demonstration  will  be  used  for 
administration  and  service  coordination 
by  the  Community  Vision  Team  and  for 
core  support  services.  The  4-H  After- 
School  activities  and  supportive 
services  will  help  children  to  overcome 
personal  difficulties  that  inhibit  their 
readiness  to  learn  and  be  successful  in 
school.  Core  support  services  and 
Community  Vision  Team  activities 
supported  by  FIC  funding  provided 
under  this  demonstration  will  be 
targeted  to  ensure  that  a  proportionate 
number  of  public  housing  families  are 
served. 

In  addition  to  the  FIC  funding 
proposed  under  this  demonstration, 
public  and  private  organizations  will 
support  the  demonstration  project.  This 
network  will  deliver  necessary  services 
to  public  housing  children  as  part  of  the 
larger  community,  through  the 
community-wide  system  developed  by 
the  housing  authorities,  the  University 
Extension  provider,  and  the  private 
sector.  The  Department  believes  that  the 
institutional  integration — of  which  this 
demonstration  will  be  one  part — will 
enhance  the  quality,  continuity,  and 
impact  of  support  provided  to  public 
housing  children  and  their  families.  The 
private  sector  entity  must  have 
committed  funding  and  in-kind 
donations  to  the  project.  The 
Department  expects  that  this 
demonstration  will  leverage  more  public 
and  private  funding  as  the  effort 
progresses,  with  private  funding 
ultimately  being  responsible  for 
contributing  total  financial  support. 

Eligible  Activities 

Funds  may  be  used  for  the  following 
activities: 

(1)  The  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
services  (which  may  be  provided 
directly  to  eligible  residents  by  the  HA 
or  by  contract  or  lease  through  other 
appropriate  agencies  or  providers),  but 
only  if  the  HA  demonstrates  that: 

(a)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  educational 
opportunities;  and 

(b)  The  HA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
services;  and 

(2)  The  emplovTnent  of  service 
coordinators. 
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Activities  that  may  be  funded  and 
carried  out  by  an  HA  include,  but  are 
not  limited  to.  the  following: 

(1)  Administrative  costs.  Costs  that  are 
reasonable  and  include  maintenance. 
utility  costs  (telephone,  fax,  light,  gas), 
postage,  printing,  copier,  building 
leasing/rent  costs.  Service  Coordinator/ 
Case  Manager,  accounting  staff,  initial 
equipment  purchase  (i.e..  desks,  chairs, 
computer  equipment,  tools,  etc.). 

(2)  Other  program  costs.  Costs  that 
include  advertisement,  reimbursement 
for  participant  travel  costs,  travel 
stipends,  vehicle  lease  (to  transport 
participants  to  program-related 
activities),  insurance  liability  costs 
(personal  property/property  off  HA  site) 
and  technical  assistance  (T/A  contractor 
fees,  etc.). 

Applicable  Requirements 

The  PHA  will  be  required  to  meet  the 
applicable  programmatic  and 
application  requirements  set  out  in  the 
NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers  (published  at 
60  FR  8900.  February  15. 1995)  and  any 
subsequent  notice  that  is  published  after 
the  comment  period  for  this  notice  has 
closed.  When  applicable,  recipients  of 
funding  under  this  demonstration  also 
are  subject  to  the  certifications,  findings, 
determinations,  and  requirements  listed 
in  the  "Other  Matters"  section  of  the 
FICNOFA. 


In  order  to  receive  the  funding 
proposed  in  this  notice,  each  housing 
authority  must  submit  an  original  and 
one  copy  of  a  proposal  describing  its 
program  in  detail.  Proposals  must  be 
prepared  in  accordance  %vith 
instructions  in  the  FIC  Application  Kit 
(available  by  contacting  tl»  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT,  above)  and  must  include: 

(1)  A  brief  summary  of  the  proposed 
program  (not  to  exceed  150  words), 
including  a  brief  description  of  the  key 
program  components; 

(2)  A  copy  of  the  signed  agreemenUs) 
between  the  PHA.  4-H  Extension 
Service.  United  States  Department  of 
Agriculture  (USDA).  the  private  sector 
entity,  and  the  community  vision  team 
members  for  each  demonstration  site; 

(3)  A  description  of  bow  the  eligible 
participants  will  be  recruited,  with  an 
accompanying  implementation 
schedule; 

(4)  A  description  of  supervised 
activities  and  joint  community  and 
private  sector  youth  intervention 
projects; 

(5)  A  description  of  resident 
(including  parents)  involvement  in  the 
program's  plarmingend 
implementation; 

(6)  A  description  (based  on  projected 
needs)  of  the  type  of  supportive  services 
that  are  to  be  provided  over  at  least  a  5- 
year  period  after  the  initial  receipt  of 
funding  under  this  program; 


(7)  A  description  of  efforts  to  use  or 
obtain  other  available  resources  to  fund 
or  provide  supportive  services  that 
enhance  educational  opportunities; 

(8)  A  description  of  efforts  to  improve 
accessibility  and  provide  supportive 
services  coordination  efforts  among 
public  housing  authorities,  local  schools 
systems,  the  college  and  university 
system,  and  the  public  and  private 
sectors; 

(9)  A  description  of  how  the  program 
will  be  evaluated,  describing  the 
baseline  indicators  against  which 
success  vrill  be  measured  and 
replicated; 

(10)  A  description  of  plans  for 
continuing  operation  of  the  program  and 
the  provision  of  services  to  residents 
after  completion  of  the  demonstration 
phase; 

(11)  A  narrative  on  the  location  and 
accessibility  of  the  4-H  After-School 
facility;  and 

(12)  A  narrative,  budget,  timetable, 
and  hst  of  milestones  for  the  5-year 
period.  Milestones  shall  include  number 
of  families  to  be  served,  types  of 
services,  and  dollar  amounts  to  be 
allocated  over  the  5-year  period. 

Authority:  42  U.S.C.  1437t  and  3535(d). 
Dated:  Much  3  1995. 
loseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

|FR  Doc.  95-6156  Filed  3-13-95;  8:45  am) 
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Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  201 

Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Electronic 
Payment  of  Title  I  Insurance  Charges; 
Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  No.  R-95-1765:  FR-3823-F-01] 

RIN  2502-AG41 

Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Electronic 
Payment  of  Title  I  Insurance  Charges 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  governing  the  property 
improvement  and  manufactured  home 
loan  insurance  programs  under  Title  I. 
section  2  of  the  National  Housing  Act. 
This  rule  permits  the  Secretary  to 
require  that  Title  I  insurance  charge 
payments  be  made  through  the 
Automated  Clearing  House  (ACH) 
program.  The  purpose  of  this  rule  is  to 
improve  the  efficiency  of  the  Federal 
Housing  Administration  (FHA)  Title  I 
insurance  program  and  reduce  costs  to 
HUD  lenders. 

EFFECTIVE  DATE:  April  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  White.  Acting  Director.  Title  I 
Accounting  and  Servicing  Division, 
Room  3100,  Department  of  Housing  and 
Urban  Development,  470  L'Enfant  Plaza, 
East,  Washington,  DC  20024;  telephone 
(202)  755-7545,  extension  105;  or  (202) 
708-4594  (voice/TDD).  (These  are  not 
toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1985  the  Depjirtment  of  Housing 
and  Urban  Development  (HUD) 
implemented  the  Automated  Clearing 
House  (ACH)  program,  with  voluntary 
participation  by  mortgagees,  for  the 
payment  of  up-front  mortgage  insurance 
premiums  for  single- family  mortgages 
that  are  obligations  of  the  Mutual 
Mortgage  Insurance  Fund. 

On  Jime  9, 1992,  HUD  published  a 
proposed  rule  in  the  Federal  Register 
(57  FR  24424)  diat  would  amend  the 
Title  II  regulations  to  permit  the  FHA 
Commissioner  to  require  that  all  such 
premium  payments  be  made  through 
ACH.  Five  comments  were  received  in 
response  to  that  proposed  rule.  Two 
comments  were  from  automated 
clearing  house  associations,  and 
expressed  general  approval  of  HUD's 
proposal.  Two  comments  were  from 


national  trade  associations;  both  of  these 
were  favorable  to  the  proposal,  although 
one  expressed  a  number  of  technical 
operational  concerns.  The  fifth 
comment,  from  a  small  lender, 
expressed  a  similar  concern  to  one 
raised  by  one  of  the  trade  associations, 
namely  the  financial  impact  on  small 
lenders. 

On  March  8, 1993,  HUD  published  a 
final  rule  in  the  Federal  Register  (58  FR 
12901)  that  was  unchanged  from  the 
proposed  rule.  However,  because  of  the 
concerns  communicated  in  the 
comments,  HUD  allowed  a  one-year 
grace  period  for  institutions  making  300 
or  fewer  new  FHA  single  family  loans 
per  year.  Also  in  1993,  HUD 
implemented  the  ACH  program  on  a 
voluntary  basis  for  the  payment  of  Title 
I  insurance  charges. 

The  ACH  system  is  designed  to 
process  the  collection  of  Title  I 
insurance  charges  from  lenders,  using 
remote  terminals  instead  of  sending 
checks  and  HUD-646  forms  by  mail. 
The  lender's  terminal  operator  dials  a 
number  that  ties  the  terminal  or 
personal  computer  into  the  collection 
agent's  telenet  system.  The  collection 
agent  originates  an  ACH  file  of  debit 
transactions  based  on  the  data  keyed  by 
the  lender. 

Each  day  at  6  p.m.  eastern  time,  the 
collection  agent  originates  an  ACH  file 
of  debit  transactions  based  on  the  data 
keyed  by  the  lender.  When  the  debit 
transactions  have  been  processed,  the 
ACH  will  transmit  the  Title  I  insurance 
charge  data  to  HUD's  Title  I  Insurance 
System.  Through  this  ACH  process,  the 
debit  amount  is  drawn  electronically 
from  the  designated  lender's  bank 
account  the  next  day,  or  can  be 
"warehoused"  and  drawn  on  the 
lender's  bank  account  on  a  future  date. 
The  corresponding  credit  entry  will 
update  HUD's  account. 

Without  ACH,  HUD  personnel  must 
correct  all  incorrect  data  submitted  by 
lenders,  and  the  HUD  system  must 
prepare,  key,  and  then  reprocess  the 
corrected  transaction.  The  ACH  transfer 
system  eliminates  most  errors.  Built-in 
edits  will  verify  data  and  produce  an 
error  message  for  lenders  entering  their 
payment  data  via  terminal/personal 
computer,  and  an  error  fax  confirmation 
for  lenders  entering  their  payment  data 
via  mainframe  to  mainframe.  The  ACH 
transfer  system  uses  the  lender  contract 
number  as  part  of  the  logon  procedure. 
Any  error  in  the  lender  contract  number 
results  in  the  ACH  transfer  system 
rejecting  the  logon  attempt.  In  addition, 
the  ACH  transfer  system  will  verify  that 
the  payment  amount  equals  the  billing 
amount  less  the  exceptions. 


Penalty  charges  and  interest  charges 
will  be  processed  in  the  same  manner  as 
in  the  past  and  billed  on  the  next 
statement.  Penalty  charges  are  levied  if 
-payment  is  received  later  than  25  days 
after  the  billing  date.  Interest  charges  are 
assessed  when  payment  is  received  on 
or  after  the  55th  day  after  the  billing 
date.  For  the  ACH  program,  penalty 
charge  and  interest  charge  amounts  are 
automatically  calculated  by  the  system. 

ACH  provides  lenders  with  numerous 
tangible  benefits  that  should  reduce 
their  servicing  costs.  The  advantages  of 
ACH  are: 

(1)  Control  of  payment  timing — The 
use  of  ACH  debits  and  credits  can 
increase  control  of  payment  initiation 
and  funds  availability; 

(2)  Banking  costs  are  reduced — ACH 
transfers  cost  less  than  paper  checks  and 
wire  transfers; 

(3)  Accounting  reconciliation  is 
reduced — Payments  are  computerized 
and  cash  application  is  more  automated 
than  with  manual  systems; 

(4)  On-line  edits  can  reduce  data 
errors  created  by  manual  recording; 

(5)  The  chance  of  lost/late  mail  is 
eliminated; 

(6)  ACH  payments  are  fully  traceable; 

(7)  The  premium  payments  are  drawn 
dovra  electronically  from  the  lender's 
designated  bank  accoimt. 

Because  ACH  provides  lenders  as,well 
as  HUD  with  niunerous  tangible  benefits 
that  reduce  servicing  costs,  HUD 
intends  to  use  ACH  as  the  sole  method 
for  collecting  Title  I  insurance  charges. 
HUD  believes  that  this  rule  does  not 
have  a  significant  economic  impact  on 
the  smaller  lending  community  for  two 
reasons.  First,  lenders  need  only  have 
access  to  a  personal  computer  to 
participate  in  the  ACH  program,  and 
personal  computing  is  pervasive  within 
the  industry.  Second,  implementation  of 
this  process  will  be  phased  in  and 
coordinated  with  lenders  on  an 
individual  basis.  This  rule  implements 
a  program  that  will  enhance  operations 
and  be  cost  beneficial  for  all  Title  I 
lenders. 

Under  this  final  rule,  insurance 
charges  will  be  collected  by  the  ACH 
program  for  all  property  improvement 
and  manufactured  home  loan  insurance 
programs  under  Title  I.  section  2  of  the 
National  Housing  Act  (12  U.S.C.  1703). 
Instructions  implementing  this  rule  will 
be  transmitted  to  all  Title  I  lenders  at 
least  30  days  before  payment  of  Title  I 
insurance  charges  by  ACH  will  be 
required.  The  instructions  vdll  provide 
for  a  grace  period  of  up  to  one  year  for 
compliance  by  small  lenders  with 
portfolios  of  fewer  than  200  loans. 


II.  Justification  for  Final  Rulemaking 

In  general.  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  (24  CFR  part 
10).  However,  part  10  provides  for 
exceptions  from  that  general  rule  if  HUD 
finds  good  cause  to  omit  advance  notice 
and  pubUc  participation.  The  good 
cause  requirement  is  satisfied  when 
prior  public  procedure  is 
"impracticable,  unnecessary,  or  contran- 
to  the  pubhc  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  Due  to 
HUD's  experience  in  promulgating  the 
amendment  to  the  Title  II  regulations  for 
payment  of  insurance  premiums 
through  ACH,  and  the  voluntary 
participation  in  the  ACH  program  by 
some  Title  I  lenders,  HUD  finds  that 
prior  public  procedure  is  unnecessan.- 

III.  Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  QuaUty,  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  this 
rule  is  categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  rule 
relates  solely  to  internal  administrative 
procedures,  the  content  of  which  do  not 
involve  a  development  decision  or  affect 
the  physical  condition  of  project  areas 
or  building  sites,  but  only  relate  to  the 
performance  of  accoimting,  auditing, 
and  fiscal  functions. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
implements  a  program  that  will  enhance 


operations  and  be  cost  beneficial  for  all 
Title  I  lenders.  In  addition,  the  plan  to 
phase  in  the  program  with  lenders  on  an 
individual  basis  assures  against  undue 
burdens  on  small  organizations. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of. 
Regulations  pubUshed  on  November  14. 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
lenders,  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
pohcies  and  programs  relate  to  family 
concerns. 

Catalog  of  Federal  Domestic  Assistance 
Program  numbers  are: 


14.110    Manufactured  Home  Loan   t 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142    Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Homo 
Lot  Loans. 

List  of  Subjects  in  24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  201  is 
amended  as  follows: 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  set  forth 
below: 

Authority:  12  U.S.C.  1703:  42  U.S.C. 
3535(d) 

2.  A  new  paragraph  (b)(4)  is  added  to 
§  201.31  to  read  as  follows: 

§  201 .31    Insurance  charge. 

*         «         *         *         * 

(b)*  *  • 

(4)  The  Secretary'  may  require  that 
loan  insurance  charges  be  remitted 
electronically.  Instructions 
implementing  this  requirement  shall  be 
communicated  to  all  affected  lenders. 
***** 

Dated:  Februan-  8. 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
IFR  Doc.  95-6157  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  VII 

Estatilishment  of  an  Advisory 
Committee  to  Negotiate  Regulations 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule. 


summary:  Notice  is  hereby  given  that 
the  Secretary  of  the  Interior  is 
administratively  estabUshing  an 
advisory  committee  to  be  knowm  as  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Negotiated 
Rulemaking  Committee  on  Coal  Refuse 
Disposal.  This  notice  is  published  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA).  and  the 
Negotiated  Rulemaking  Act  of  1990.  The 
notice  is  attached  as  an  appendix. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
seeks  comments  on  the  establishment  of 
the  advisory  committee  chartered  to 
negotiate  a  rule  on  Coal  Refuse  Disposal, 
and  nominations  for  its  membership. 
Issues  to  be  considered  by  the  advisory 
committee  include  general  permits, 
baseline  hydrologic  studies  and 
hydrologic  requirements  at  refuse  sites, 
the  application  of  valid  existing  rights  to 
coal  refuse  sites,  the  coUection  of 
Abandoned  Mine  Land  fees  from 
companies  processing  coal  refuse  for 
reuse,  and  other  enviroiunental 
protection  standards.  OSM  anticipates 
that  the  negotiation  {Hocess  will  help 
resolve  at  least  some  of  these 
outstanding  issues. 

DATES:  Interested  parties  may  file 
comments  and/or  nominations  for 
Committee  Membership  on  os  before 
April  13,  1995. 

ADDRESSES:  Wn'tten  Comments:  Hand- 
deUver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660,  800 
North  Capitol  Street,  Washington,  DC: 
or  mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC, 
1951  Constitution  Avenue  NW., 
Washington.  DC  20240.  Comments  may 
also  be  sent  electronically  through  the 
Internet  to:  OSMRULES@OSMRE.GOV. 

FOR  FURT»«R  INFORMATION  CONTACT: 
Melanie  Wilson,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW.,  room 
52,  Washington,  DC  20240.  (202)  208- 
4609.  For  the  hearing  im(>aired,  contact 
TTD  (202)  20a-2737. 


SUPPLEMENTARY  MFORMATION: 

I.  N«gotiated  Rulemaking 

II.  Subject  and  Scope  of  Rule  for  Negotiated 

Rulemaking 

III.  How  Does  Negotiated  RuleiiMking  WoA? 

IV.  What  is  the  Purpose  of  the  Committee? 

V.  How  are  Committee  Memben  Selected? 

VI.  Who  Has  Been  Contacted  to  Participate  in 

this  FVocess? 

VII.  Will  All  of  These  Groups  Partiopeto  in 
the  Regulatory  Negotiation  Ptoceas? 

VIII.  How  Can  You  Participate  m  tbe  Procass? 

I.  Negotiated  Rulemaking 

The  purpose  of  a  negotiated 
rulemaking  committee  (or  "reg  neg"  as 
it  is  frequently  called)  is  to  develop  a 
consensus  on  a  proposed  rule.  Before 
establishing  such  a  committee,  §  583(a) 
of  the  Negotiated  Rulemaking  Act 
directs  the  head  of  an  agency  to 
consider  whether — 

•  There  is  a  need  for  the  rule 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
affected  by  the  rule 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who  can  adequately  represent  those 
interests  and  are  willing  to  negotiate  in 
good  £aith  to  reach  a  consensus  on  a 
proposed  rule 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  consensus 
on  the  proposed  rule  within  a  fixed 
poiod  of  time 

•  The  negotialed  rulemaking  will  not 
unreasonably  delay  the  notice  of 
proposed  rulemaking  and  tlie  issuance 
of  the  final  rule 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee,  and 

•  The  agency,  to  the  maximum  extent 
possible  craisistent  with  the  legal 
obligations,  will  use  the  consensus  of 
the  committee  with  respect  to  the 
proposed  rule  as  the  basis  lor  the  rule 
proposed  by  the  agency  for  notice  and 
comment. 

"Consensus"  in  tern  means  the 
unanimous  concurrence  among  the 
interests  represented  on  the  negotiated 
rulemaking  committee  unless  the 
committee  explicitly  adopts  some  other 
definition.  Thus,  under  the  Negotiated 
Rulemaking  Act,  each  interest  on  the 
committee  has  a  veto:  nothing  can  be 
adopted  by  the  committee  over  the 
dissent  of  an  interest.  That  has  served  to 
provide  important  protection  for  the 
parties  and  to  help  the  parties  focus  on 
developing  an  entire  regulation.  This 
definition  also  means  that  the  agency 
itself  participates  in  the  negotiations  in 
a  manner  similar  to  that  of  any  other 
party. 


Negotiated  rulemaking  has  been  used 
quite  successfully  to  address  highly 
controversial  subjects  in  a  practical 
manner.  For  that  reason,  OSM  thought 
it  would  be  an  appropriate  process  to 
use  for  the  coal  refuse  rule. 

II.  Subject  and  Scope  of  Rule  for 
Negotiated  Rulemaking 

Numerous  coal  refuse  piles  exist 
throughout  the  coal  fields  in  the  eastern 
United  States.  These  piles  are  a  major 
source  of  aesthetic  and  environmental 
degradation.  A  significant  number  of 
these  piles,  however,  still  contain  large, 
potentially  marketable  quantities  of 
coal.  Modem  technology  enables  the 
recevery  of  the  coal  in  these  piles,  and 
in  some  cases  the  direct  utilization  of 
the  material,  for  example  in  refuse 
burning  power  plants,  electric  power 
generation  and  co-generation  facilities. 

Under  current  law  and  policies^ 
permitting  and  performance  standards 
are  the  same  for  refuse  pile  operations 
as  for  any  other  mining  operations. 
Section  2503  of  the  Energy  Policy  Act  of 
1992  requires  the  publication  of  new 
regulations  on  permitting  and 
performance  standards  that  distinguish 
between  (1)  operations  that  reprocess 
abandoned  coal  refuse  on-site  and  (2) 
those  that  completely  remove 
abandoned  coal  refuse  from  a  site  for  the 
direct  use  of  such  coal  refuse  or  for  the 
reprocessing  of  such  coal  refuse  at 
another  location.  These  standards  must 
recognize  the  distinct  differences 
between  these  operations  and  other 
surface  coal  mining  operations. 

The  committee  will  try  to  reach 
consensus  on  the  major  issues  that 
could  not  be  resolved  in  the  draft 
rulemaking,  specifically: 

•  Environmental  protection  standards 

•  Permits 

•  The  application  of  valid  existing 
rights  to  coal  refuse  sites 

•  Abandoned  mine  land  fees 

If  the  committee  is  able  to  reach 
consensus  on  these  issues,  the 
committee  will  propose  a  rule  on  coal 
refuse. 

In  addition,  the  committee  may  also 
address  other  appropriate  remining 
issues  that  may  arise  from  the 
discussion  of  coal  refuse. 

III.  How  Does  Negotiated  Rulemaking 
Work? 

Negotiated  Rulemaking  typically 
occurs  in  two  stages: 

1.  The  Convening  Stage.  During  this 
stage,  an  outside  neutral  party  assists 
the  agency  in  selecting  participants  to 
ensure  balanced  representation  and 
helps  the  agency  identify  which  specific 
issues  should  be  negotiated.  He  or  she 
educates  the  participants  about  the 


negotiation  process  and  attempts  to  get 
the  parties  to  commit  to  the  product  that 
will  be  produced.  Convening  typically 
takes  one  or  two  months. 

2.  The  Negotiation  Stage.  This  stage 
typically  takes  six  to  eight  months. 
Again,  a  neutral  outside  party  is  often 
used  to  faciUtate  group  meetings,  which 
are  generally  held  once  a  raontli.  The 
goal  of  this  stage  is  to  produce 
regulatory  language  and.  if  possible, 
preamble  text. 

IV.  What  is  the  Purpose  of  the 
Committee? 

The  purpose  of  the  Committee  is  to 
provide  a  forum  to  discuss  the 
regulatory  and  reclamation  Issues  of 
concern  to  the  public,  primacy  States 
which  regulate  surface  coal  mining, 
environmental  groups,  coal  mine  region 
residents,  industry,  the  Congress,  and 
other  State  and  Federal  agencies. 

V.  How  Are  Committee  Members 
Selected? 

The  Secretary  of  the  Interior  will 
appoint  20-25  members  to  the 
Committee  to  represent  a  cross-section 
of  those  who  are  interested  in  and 
directly  affected  by  this  proposed 
rulemaking.  OSM  has  sought  the  advice 
of  an  outside  neutral  professional 
convener  in  an  effort  to  carefully 
monitor  membership  to  ensure  that 
there  is  a  balance  among  those  interests 
affected  by  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (30  U.S.C. 
1201  et  seq.).  Members  will  represent 
the  following  segments  of  the 
population  in  appropriate  mix  and 
balance  for  the  task  at  hand. 

Categories  of  Members 

•  Environmental  groups 

•  Representatives  from  the  coal  refuse 
removal  and  reprocessing  industry 

•  Primary  states  with  responsibility 
for  regulating  surface  coal  mining 
operations 

•  General  coal  mining  Industry 

•  Citizens/residents  of  areas  with 
significant  deposits  of  coal  refuse 

\1.  Who  Has  Been  Contacted  to 
Participate  in  this  Process? 

The  following  parties  were  identified 
as  potentially  affected  interests  and 
were  contacted  diuing  the  convening 
stage  of  the  process. 

Environmental  Groups 

Citizen's  Coal  Council 
Kentucky  Resources  Council.  Inc. 
National  Wildlife  Federation 
Western  Pennsylvania  Land 

Conservancy 
West  Virginia  Highlands  Conservancy 
Armstrong  Conser\'ation  District 


Industry 

Inter-Power/AHICon  Partners 
Western  Kentucky  Coal  Association 
Kentucky  Coal  Association 
Pennsylvania  Coal  Association 
WV  Mining  &  Reclamation  Assoc. 
Gilberton  Power  Company 
Inter-Power  Development  Corporation 
National  Coal  Association 
American  Mining  Congress 
Consol.  Inc. 

States 

Interstate  Mining  Compact  Commission 
West  Virginia  Department  of 

Environmental  Protection 
Pennsylvania  Department  of 

Reclamation 
Illinois  Division  of  Land  Reclamation 
Abandoned  Mine  Lands  Reclamation 

Council 
Kentucky  Department  for  Surface 

Mining 

Federal 

Office  of  Surface  Mining 
.  Environmental  Protection  Agency 

VII.  Will  All  of  These  Groups 
Participate  in  the  Regulatory 
Negotiation  Process? 

No.  First,  the  Secretary  of  the  Interior 
will  select  committee  members  based  on 
whether  the  entity  will  be  substantially 
affected  by  this  rule.  Second,  some  of 
the  groups,  for  various  reasons,  may 
decide  not  to  participate  in  this  specific 
regulatory  negotiation. 

VIII.  How  Can  You  Participate  in  the 
Process? 

If  you  beUeve  that  your  interests  may 
not  have  been  adequately  represented 
by  any  of  the  parties  listed  above  you 
may  apply  for,  or  nominate  another 
entity  for  membership  on  the  committee 
to  represent  your  interests.  Each 
application  for  nomination  must 
include: 

1.  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  the  entity  will  represent. 

2.  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the  entity 
proposes  to  represent. 

3.  A  written  conmiitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  rule  under 
consideration. 

4.  The  reasons  that  the  entities 
specified  above  do  not  adequately 
represent  the  interests  of  the  entity 
submitting  the  application  or 
nomination. 

The  OSM  will  advise  the  Secretary' 
whether  that  entity  should  be  added  to 
the  group.  The  decision  will  be  based  on 


whether  the  entity  would  be 
substantially  affected  by  the  rule  and 
whether  that  entity  is  already 
adequately  represented  in  the 
negotiating  group. 

K.  What  Happens  After  the  Committee 
Members  are  Selected? 

Once  membership  in  the  Committee 
has  been  selected,  an  organizational 
meeting  will  be  held  to  develop  the 
specific  issues  and  groundrules  for  how 
the  negotiation  will  be  conducted.  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register.  Meetings  will  be  open  to  the 
public  unless  specifically  noted  as  being 
closed  in  the  Federal  Register,  as 
authorized  by  FACA. 

X.  Conclusion 

OSM  requests  public  comment  on 
whether:  (1)  It  should  establish  a 
Federal  Advisory  Commission,  (2)  it  has 
properly  identified  the  interests  that  are 
significantly  affected  by  the  key  issues 
listed  above.  (3)  the  suggested 
committee  membership  reflects  a 
balanced  representation  of  these 
interests,  and  (4)  regulatory  negotiation 
is  appropriate  for  this  rulemaking. 

Dated:  March  2, 1995. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Appendix 

This  notice  is  published  in  accordance 
with  Section  9(a)  (2)  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration  and  the  Office  of  the 
Management  and  Budget,  noUce  is  hereby 
given  that  the  Secretary  of  the  Interior  is 
administratively  establishing  an  advisory 
committee  to  be  known  as  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Negotiated  Rulemaking 
Committee  on  Coal  Refuse  Disposal. 

The  purpose  of  the  Committee  is  to  provide 
a  forum  to  discuss  a  variety  of  regulatory  and 
reclamation  issues  of  concern  to  the  public, 
primacy  States  which  regulate  surface  coal 
mining,  environmental  groups,  coal  mine 
region  residents,  industry,  the  Congress,  and 
other  State  and  Federal  agencies. 

The  Secretary  of  the  Interior  will  appoint 
20-25  members  to  the  Committee  to 
represent  a  cross-section  of  those  who  are 
interested  in  and  directly  affected  by 
regulatory  and  reclamation  actix-ities.  OSM 
has  sought  the  advice  of  an  outside  neutral 
professional  convener  in  an  effort  to  carefully 
monitor  membership  to  ensure  that  there  is 
a  balance  among  those  interests  afiected  by 
the  Surface  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C  1201  et  seq.).  Members 
will  represent  the  following  segments  of  the 
population  in  appropriate  mix  and  balance 
for  the  task  at  hand. 

Categories  of  Members: 

*  Environmental  groups: 
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*  RepresenUtives  Erom  the  coal  refuse 
removal  and  raprocacsiitg  industry; 

*  Primacy  States  with  responsibiUty  for 
regulating  surface  coal  mining  operations; 

*  General  coal  mining  industry;  and 

*  Citizens/residents  of  areas  with 
significant  deposits  of  coal  refuse. 


Certification 

I  hereby  certify  that  the  administrative 
establishment  of  the  Office  of  Sur&ce  Mining 
Reclamation  and  Eiiforcement  N^otiated 
Rulemaking  Committee  on  Coal  Refuse 
Disposal  is  necessary  and  in  the  public 
interest  in  connecticni  with  the  pertbrmance 
of  duties  imposed  on  the  Deportment  of  the 
Interior  by  the  Surface  Mining  Control  and 


Reclamation  Act  of  1977  (30  U.S.C  1201  et 
seq). 

Dated:  August  18, 1994. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
IFR  Doc  95-6226  Filed  3-13-95;  8:45  am] 
BiUJNC  CODE  4»10-a6-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121, 125,  and  135 
[Docket  No.  28109,  Notice  No.  95-4] 

Increased  Flight  Data  Recorder 
Parameters 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  The  FAA  is  soliciting 
comments  from  the  public,  aircraft 
manufacturers  and  operators,  and 
manufacturers  of  flight  data  recorders 
(FDR's)  on  the  recent  recommendations 
issued  by  the  National  Transportation 
Safety  Board  (NTSB)  on  increased  FDR 
parameters.  The  FAA  seeks  comment  on 
any  aspect  of  the  NTSB 
recommendations,  including  the 
potential  safety  benefits  and  financial 
costs  for  each  of  the  NTSB 
recommendations.  Comments  received 
on  the  recommendations  will  assist  the 
Federal  Aviation  Administration  (FAA) 
in  preparing  potential  regulatory  action 
and  in  analyzing  specific  exceptions  or 
alternatives  that  should  be  considered. 
DATES:  Comments  must  be  received  on 
or  before  March  31, 1995. 

A  public  meeting  to  discuss  the  NTSB 
recommendations  will  be  held  on  April 
20,  1995.  starting  at  9  a.m. 
ADDRESSES:  Comments  on  the  NTSB 
recommendations  discussed  in  this 
document  should  be  mailed  or 
delivered,  in  triplicate,  to:  Federal 
Aviation  Administration,  Attention: 
Rules  Docket  (AGC-200).  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591.  Comments  must  be  marked: 
Docket  No.  28109.  Comments  may  also 
be  sent  electronically  to  the  following 
Internet  address: 

nprmcmts@mail.hq.faa.gov.  Comments 
may  be  examined  in  room  91 50 
weekdays  between  8:30  a.m.  and  5  p.m., 
except  Federal  holidays. 

The  public  meeting  will  be  held  at  the 
FAA  National  Headquarters,  800 
Independence  Ave.,  SVV.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Jeanne  Trapani,  Office  of 
Rulemaking,  800  Independence  Avenue, 
SW..  Washington,  DC  20591;  telephone 
(202) 267-7624. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Frank  Rock.  Technical  Analysis 


Branch  (AlR-120),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591, 
Telephone  (202)  267-9567. 

SUPPLEMENTARY  INFORMATION: 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  April  15, 1995.  Such 
requests  should  be  submitted  to  Jeanne 
Trapani  at  the  address  listed  in  the 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented.  Requests 
received  after  the  date  specified  above 
will  be  scheduled  if  time  is  available 
during  the  meeting;  however,  the  name 
of  those  individuals  may  not  appear  on 
the  written  agenda  for  the  public 
meeting. 

The  FAA  will  prepare  an  agenda  of 
speakers  who  will  be  available  at  the 
meeting.  Every  effort  will  be  made  to 
accommodate  as  many  speakers  as 
possible.  The  amount  of  time  allocated 
to  each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

On  February  22. 1995.  the  NTSB 
issued  three  recommendations  to  the 
FAA  as  a  result  of  its  investigation  of 
accidents  and  incidents  that,  in  the 
opinion  of  the  NTSB,  have 
demonstrated  that  more  information 
about  flight  control  parameters  should 
be  recorded  by  FDR's.  A  copy  of  the 
NTSB  Safety  Recommendation  letter  of 
February  22, 1995,  has  been  placed  in 
the  FAA  docket.  Contrasting  accident/ 
incident  data  involving  airplanes  with 
5-  and  128-parameter  FDR's,  the  NTSB 
indicated  that  investigations  were 
greatly  aided  by  the  availability  of 
enhanced  recorded  information.  The 
NTSB  recommended  that  the  FAA 
require  operators  to  retrofit  certain 
airplanes  currently  in  operation  with 
enhanced  FDR's  and  require  certain 
enhanced  FDR's  on  newly- 
manufactured  airplanes.  The  NTSB  also 
issued  recommendations  to  operators 
and  manufacturers  of  aircraft  operated 
under  parts  121, 125,  and  135.  However, 
these  recommendations  will  not  be 
addressed  at  the  public  meeting.  See 
attachment  A  of  NTSB  Safety 
Recommendation  letter  dated  February 
22, 1995. 

The  NTSB  stated  that  among  the 
additional  flight  control  parameters  that 
are  needed  are  parameters  that  pertain 
to  the  flight  control  inputs  and  control 
surface  positions.  Acknowledging  that 


the  cost  of  increasing  the  recorded 
parameters  on  FDR's  would  necessitate 
a  significant  monetary  investment,  the 
NTSB  stated  that  public  safety 
outweighs  the  costs. 

With  this  notice,  the  FAA  is  soliciting 
comments  on  the  following  NTSB 
recommendations: 

Require  that  each  Boeing  737  airplane 
operated  under  14  CFR  part.s  121  or  125  bo 
equipped,  by  December  31, 1995,  with  a 
flight  data  recorder  system  that  records,  a.s  a 
minimum,  the  parameters  required  by 
current  regulations  applicable  to  that 
airplane  plus  the  following  parameters 
(recorded  at  the  sampling  rates  specified  in 
'Proposed  Minimum  FDR  Parameter 
Requirements  for  Airplanes  in  Ser\i(  t'"  [see 
Table  1  below)):  lateral  acceleration:  flight 
control  inputs  for  pitch,  roll,  and  yaw;  and 
primary  flight  control  surface  positions  for 
pitch,  roll,  and  yaw. 

Amend,  by  December  31. 1995. 14  CFR 
121.343.  125.225.  and  135.152  to  require  that 
Boeing  727  airplanes,  Lockheed  L-lOU 
airplanes,  and  all  transport  category  airplanes 
operated  under  14  CFR  parts  121. 125.  or  135 
whose  type  certificate  applies  to  airplanes 
still  in  production,  be  equipped  to  record  on 
a  flight  data  recorder  system,  as  a  minimum, 
the  parameters  listed  in  "Proposed  Minimum 
FDR  Parameter  Requirements  for  Airplanes 
in  Service"  plus  any  other  parameters 
required  by  current  regulations  applicable  to 
each  individual  airplane.  Specify  that  the 
airplanes  be  so  equipped  by  )anuary  1, 1998. 
or  by  the  later  date  when  they  meet  Stage  3 
noise  requirements  but,  regardless  of  Stage  3 
compliance  status,  no  later  than  Decemb)er 
31.  1999. 

Amend,  by  December  31, 1995, 14  CFR 
121.343,  125.225,  and  135.152  to  require  that 
all  airplanes  operated  under  14  CFR  parts 
121, 125.  or  135  (10  seats  or  larger),  for  which 
an  original  airworthiness  certificate  is 
received  after  Deceml)er  31, 1996,  record  thu 
parameters  listed  in  "Proposed  FDR 
Enhancements  for  Newly  Manufactured 
Airplanes"  [see  Table  2  below)  on  a  flight 
data  recorder  having  at  least  25-hour 
recording  capacity. 

The  FAA  requests  that  commenters  be 
specific  and  provide  as  much  factual 
detail  in  comments  as  possible.  Cost 
information  is  also  particularly 
requested. 

Because  of  the  time  frame 
recommended  by  the  NTSB  and  the  date 
of  the  public  meeting,  the  FAA  requests 
that  commenters  be  timely  in  their 
response.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket. 

The  FAA  anticipates  that  comments 
provided  in  response  to  this  notice  will 
assist  the  agency  in  responding  to  the 
NTSB  recommendations. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting:   • 
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(1)  There  will  be  no  adniission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  opportunity  to 
speak  will  be  available  to  all  persons 
who  have  requested  in  advance  to 
present  statements  or  who  register  on 
the  day  of  the  meeting  subject  to 
availability  of  space  in  the  meeting 
room. 

(2)  There  will  be  morning,  lunch,  and 
afternoon  breaks. 

(3)  The  meeting  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  time  than  is 
scheduled  for  the  meeting. 

(4)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(5)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-fixst-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(6)  Sign  and  oral  interpretation  may 
be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  at  least  10  calendar  days 
before  the  meeting. 

(7)  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  persormel  involved  in  this  issue 
will  be  present. 

(8)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly. 

(9)  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  information  related 
to  the  FDR's  may  be  accepted  at  the 
discretion  of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

(10)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be.  and  should 
not  be  construed  as.  a  position  of  the 
FAA. 


(11)  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information.  Therefore,  the  meeting  will 
be  conducted  in  an  informal  and 
nonadversahal  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

(12)  Speakers  are  encouraged,  before 
the  meeting,  to  review  the  comments 
received  in  the  docket,  providing  them 
an  opportunity  to  express  their  view  at 
the  meeting  on  the  comments  in  the 
docket,  as  well  as  present  any  additional 
comments. 

Table  1.— Proposed  Minimum  FDR 
Parameter  Requirements  for  Air- 
planes in  Service  (from  Attach- 
ment A,  NTSB  Safety  Rec- 
ommendation, February  22, 
1995) 

Proposed  Minimum  Parameters: 

1.  Altitude 

2.  Airspeed 

3.  Vertical  acceleration 

4.  Heading 

5.  Time  of  each  radio  transmission  to  air 
traffic  control 

6.  Pitch  attitude 

7.  Roll  attitude 

8.  Longitudinal  acceleration 

9.  Pitch  trim  position* 

10.  Yaw  trim  position** 

11.  Roll  trim  position** 

12.  Control  column  and  pitch  control 
surface  position** 

13.  control  wheel  and  lateral  control  sur- 
face position** 

14.  Rudder  pedal  and  yaw  control  sur- 
face position** 

15.  Thrust  of  each  engine 

16.  Position  of  each  thrust  reverser  (or 
equivalent  for  propeller  airplane)* 

17.  Trailing  edge  flap  or  cockpit  flap  con- 
trol position* 

18.  Leading  edge  flap  or  cockpit  flap  con- 
trol position* 

19.  Ground  spoiler  position/speed  brake 
selection** 

20.  angle  of  attack  (when  information 
source  is  available)** 

21.  Lateral  acceleration** 

22.  Autopilot  engagement  status** 

23.  Automatic  Flight  Control  System 
(AFCS)  modes  and  engagement 
status** 

24.  Outside  or  total  air  temperature** 

(*)  Indicates  a  new  or  changed  parameter 
relative  to  the  current  11-parameter  require- 
ment. (**)  Indicates  a  new  or  changed  pa- 
rameter relative  to  the  current  17-parameter 
requirement. 


Table  2.— Proposed  FDR  Enhance- 
ments for  Newly  Manufactured 
Airplanes  (from  Attachment  B  of 
the  NTSB  Safety  Recommenda- 
tion, February  22,  1995). 

Acceleration  Parameters: 
Vertical 
lateral 
Longitudinal 
Airplane  Performance/Position  Parameters: 
Altitude 
Airspeed 

Air/ground  sensor  (primary  airplane  sys- 
tems reference,  nose  or  main  gear) 
Brake  pressure  and  pedal  position 
Drift  angle  (wheti  an  information  source 

is  installed) 
Ground    speed    (when    an    information 

source  is  installed) 
Wind  speed  and  direction  (when  an  in- 
formation source  is  installed) 
Outside  air  temperature  or  total  air  tem- 
perature 
Radio    altitude    (when    an    information 

source  is  installed) 
Latitude  and  longitude  (when  au  infor- 
mation source  is  installed) 
Airplane  Attitude  Parameters: 
Angle  of  attack  left  and  right  (when  an 

information  source  is  installed) 
Pitch 
Roll 

Magnetic  heading 

True     heading    (when    an     information 
source  is  installed,  sampled   1   per  4 
seconds) 
Yaw  or  sideslip  angle  (when  an  informa- 
tion source  is  installed) 
Flight  Controls  Position  and  Input  Param- 
eters: 
All    control    surface    positions — primary 

controls  (pitch,  roll,  and  yaw) 
All  cockpit  flight  control  input  positions 
and  forces  (control  wheel,  control  col- 
umn, rudder  pedal) 

(sidestick    controllers    on    fly-by-wire 
systems) 
All  trim  surface  positions — primary  con- 
trols (pitch,  roll,  and  yaw) 
All  cockpit  trim  control  input  positions — 

primary  controls  (pitch,  roll,  and  yaw) 
Thrust/power — primary     flightcrew     ref- 
erence  (may   require  multiple   param- 
eters for  all  phases  of  flight) 
Throttle/power  lever  position 
Thrust  reverser  status  (i  e.,  stow,  transit. 

deployed,  reverse  pitch) 
Thrust  command  (when  an  information 

source  is  installed) 
Thrust     target     (when     an     information, 

source  is  installed) 
Engine  bleed  valve  position  (when  an  in 
formation  source  is  installed) 
Airplane  Configuration  Parameters: 
Flap  position  (trailing  and  leading  edge) 
Spoiler    pc'tion     (ground     and     speed 

brake) 
Spoiler/speed  brake  cockpit  selection/sta- 
tus (anned — ground  spoiler) 
Flap  cockpit  control  sfle<:tion 
Landing  gear  position 
Landing  gear  ( (K'kpit  control  sele«  tion 
Ue-iting   or   .mti-lcing    system    selection 
(wht'n    an    iiiforni.iinin    source    is    in* 
stalled,  sampled  1  jwr  4  seconds) 
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Table  2.— Proposed  FDR  Enhance- 
ments for  Newly  Manufactured 
Airplanes  (from  Attachment  B  of 
the  NTSB  Safety  Recommenda- 
tion, February  22,  1995).— Con- 
tinued 

Fuel  quantity  in  CG  trim  tank  (when  an 
information  source  is  installed) 

Computed  center  of  gravity  (when  an  in- 
formation source  is  installed) 

AC  electrical  bus  status 

DC  electrical  bus  status 

APU  bleed  valve  position 

Hydraulic  pressure  (all  systems) 
Navigation  Aids: 

Localizer  deviation 

Glideslope  deviation 

DME  1  and  2  distances 

Nav  1  and  2  selected  frequency 

GPS  position  data  (when  an  information 
source  is  installed) 

Marker  beacon  passage 
Autopilot  Parameters: 

Engagement  status  (all  systems) 

AFCS  modes  and  engagement  status 
Timing: 

Radio  transmitter  keying 

UTC  (when  an  information  source  is  in- 
stalled) 


Table  2.— Proposed  FDR  Enhance- 
ments for  Newly  Manufactured 
Airplanes  (from  Attachment  B  of 
the  NTSB  Safety  Recommenda- 
tion, February  22,  1995).— Con- 
tinued 

Recorder  elapsed  time  (frame  counter,  0 
to  4095) 

CVR/DFDR  synchronization  reference 
(when  an  information  source  is  in- 
stalled) 

Event  marker 

Warning  Parameters: 
GPWS 

Hydraulic  pressure  low  (each  system) 
Master  warning 
Loss  of  cabin  pressure 
TCAS — TA.  RA.  and  sensitivity  (as  se- 
lected by  crew) 
Icing  (when  an  information  source  is  in- 
stalled) 
Engine  warnings  each  engine — 
Vibration  (when  an  information  source 

is  installed) 
Over    temp,     (when    an     information 

source  is  installed) 
Oil  pressure  low  (when  an  information 
source  is  installed) 


Over    speed    (when    an    information 
source  is  installed) 

Windshear  (when  an  information  source 
is  installed) 

Computer  failure 

Stick  shacker/pusher  (when  an  informa- 
tion source  is  installed) 
Manual/Automatic  Selected  Parameters: 

Selected  barometric  setting 

Selected  speed 

Selected  vertical  speed 

Selected  heading 

Selected  flight  path 

Selected  decision  height 

EFIS  display  format 

Head-up  display  (when  an  information 
source  is  installed) 

Para-visual  display  (when  an  information 
source  is  installed) 

Multi-function/engine/alerts  display  for- 
mat 

Issued  in  Washington,  DC  on  March  8. 
1995. 

Anthony  J.  Broderick, 

Associate  Administrator  for  Regulation  and 
Certification. 

[FR  Doc.  95-6274  Filed  3-13-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

[Docket  No.  950302065-6065-01] 

Economic  Development  Assistance 
Programs— Availability  of  Funds 

agency:  Economic  Development 
Administration  (EDA).  Department  of 
Commerce  (DoC). 
ACTION:  Notice. 

summary:  The  Economic  Development 
Administration  (EDA)  announces  its 
policies  and  application  procedures  for 
funds  available  in  fiscal  year  1995.  as 
described  in  Public  Law  103-317. 
Departments  of  Commerce.  Justice. 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations,  to  support 
projects  designed  to  alleviate  conditions 
of  substantial  and  persistent 
unemployment  and  underemployment 
in  economically-distressed  areas  and 
regions  of  the  Nation  and  to  address 
economic  dislocations  resulting  from 
sudden,  severe  job  losses.  The  purpose 
of  this  announcement  is  to 
communicate  to  potential  applicants  for 
EDA  funds  the  policies  and  procedures 
that  will  be  used  to  administer  the 
Agency's  programs  during  fiscal  year 
1995. 

DATES:  This  announcement  is  effective 
for  applications  considered  for  fiscal 
year  1995.  Applications  are  accepted  on 
a  continuous  basis  and  will  be 
processed  as  funds  are  available. 
Normally,  two  months  are  required  for 
a  final  decision  after  the  receipt  of  a 
completed  application  that  meets  all 
EDA  requirements. 
ADDRESSES:  Interested  parties  should 
contact  the  EDA  office  in  their  area  (see 
Section  XII). 

FOR  FURTHER  INFORMATION  CONTACT:  See 
information  at  the  end  of  each  program 
section  and  Section  XII  for  the  EDA 
regional  office  and  Economic 
Development  Representative  for  the 
area. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Policies 

EDA  encourages  certain  types  of 
project  applications  such  as  those 
proposals  having  the  greatest  potential 
to  benefit  areas  experiencing  or 
threatened  with  substantial  economic 
distress.  EDA  is  particularly  interested 
in  projects  located  in  authorized  and 
designated  enterprise  zones.  Distress 
may  exist  in  a  variety  of  forms, 
including  high  levels  of  unemployment, 
low  income  levels,  large  concentrations 
of  low  income  families,  significant 


decline  in  per  capita  employment, 
substantial  loss  of  population  because  of 
the  lack  of  employment  opportunities, 
large  numbers  (or  high  rates)  of  business 
failures,  sudden  major  layoffs  or  plant 
closures,  and  reduced  tax  bases. 

Potential  applicants  are  responsible 
for  demonstrating  to  EDA.  through  the 
provision  of  statistics  and  other 
appropriate  information,  the  nature  and 
level  of  the  distress  their  efforts  are 
irt\ended  to  alleviate.  In  the  absence  of 
evidence  of  high  levels  of  distress,  EDA 
funding  is  unlikely.  In  considering 
proposals  to  benefit  severely  distressed 
areas.  EDA  will  give  consideration  to 
those  that  address  the  needs  of  both 
rural  and  urban  communities, 
particularly  aid  that  is  directed  toward 
the  economic  diversification  of  such 
areas. 

During  FY  1995.  EDA  will  place  a 
special  emphasis  on  assisting  projects 
that  focus  on:  (1)  Exports;  (2) 
entrepreneurship;  (3) 
telecommunications;  and  (4)  technology 
initiatives  including  innovation,  staying 
competitive  in  high  value  markets  (well 
paying  quality  jobs),  transfer,  and 
commercialization,  to  alleviate 
conditions  of  substantial  and  persistent 
unemployment  and  underemployment 
in  economically-distressed  areas  and 
regions,  through  the  provision  of  grants 
for  Public  Works  and  Development 
Facilities.  Technical  Assistance, 
Economic  Development  Planning, 
Research  and  Evaluation,  and  Economic 
Adjustment  Assistance. 

EDA  recognizes  that  small 
communities  experience  impediments 
to  economic  development  other  than  the 
traditional  inadequacies  of  existing 
water,  sewer  and  roadway  systems; 
therefore,  in  fiscal  year  1995,  EDA  will 
give  consideration  to  projects  that  will 
assist  an  area  to  overcome  a  special 
development  or  infrastructure  problem 
that  is  preventing  employTnent  growth 
and  economic  development  from  taking 
place.  Such  projects  may  involve,  but 
are  not  limited  to,  activities  designed  to 
enhance  the  expansion  of  the  service 
sector  of  the  economy  when  that  sector 
is  deemed  more  growth  oriented  than 
the  traditional  industrial  sector,  or 
innovative  projects  designed  for  the 
development  of  publicly-owned 
telecommunications  infrastructure 
when  it  can  be  demonstrated  that  such 
a  project  is  needed  to  foster  productivity 
or  enhance  economic  growth  within  an 
EDA-eligible  area.  Such  proposals  must 
be  appropriately  scaled  and  provide 
substantial  and  direct  benefit  to  the 
local  economy  or  otherwise  enhance  the 
economic  prosperity  of  the  area.  EDA 
will  consider  providing  assistance  to 
demonstration  type  projects  that  are 


especially  creative  from  an  economir 
development  standpoint  and  that 
leverage  a  substantial  amount  of 
nonfederal  resources. 

Eligible  applicants  that  can 
demonstrate  substantial  local  support 
for  proposed  projects  have  a  better 
chance  to  receive  EDA  assistance. 
Proposals  that  do  not  provide  evidence 
of  strong  support  from  the  governmental 
entities  in  which  the  proposed  project  is 
located  are  less  likely  to  receive  EDA 
assistance.  Support  can  be  demonstrated 
by  the  commitment  of  funds  necessarj' 
to  finance  all  or  part  of  the  nonfederal 
share. 

EDA  expects  those  responsible  for 
developing  and  managing  projects  to 
maximize  the  impact  of  the  public  funds 
by  implementing  projects  as  thoroughly 
and  expeditiously  as  possible.  In  the 
case  of  projects  involving  construction, 
ED.\  expects  construction  to  be  initiated 
and  completed  in  a  timely  manner. 
Applicants  are  expected  to  anticipate 
predictable  delays  such  as  those  caused 
by  normal  weather  conditions,  permits 
and  approvals,  legal  complications, 
community  disputes,  land  acquisition, 
etc.,  and  account  for  them  in  developing 
project  schedules.  Projects  which  by 
their  nature  are  likely  to  encounter 
significant  delays  are  less  likely  to  bt; 
considered  for  funding.  Projects  that 
experience  unreasonable  delays 
following  EDA  approval  may  be 
terminated  and  the  funds  deobligaicd. 
These  policies  are  consistent  with 
EDA's  objective  of  supporting  activities 
that  can  begin  to  benefit  local 
economies  as  soon  as  possible,  thereby 
meeting  the  pressing  development 
needs  identified  by  project  applicants. 

Generally,  EDA  funding  will  not  be 
used  directly  or  indirectly  to  assist 
employers  who  transfer  one  or  more 
jobs  from  one  commuting  area  to 
another.  EDA  nonrelocation 
requirements  (13  CFR  309.3)  apply  t(j  rill 
grants  involving  construction, 
rehabilitation  or  repair  of  real  estate 
under  Titles  I,  IV,  IX,  and  Section  301(0 
of  the  Public  Works  and  Economic 
Development  Act  of  1965  (Pub.  L.  89- 
136.  42  U.S.C.  3121-3246h).  as 
amended  and  grants  under  Title  IX  lor 
any  purpose  (including  Revolving  Loan 
Funds). 

No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
hill; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made.  j 
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Applicants  may  be  subject  to  a  pre- 
award  accounting  system  survey  by  the 
Department  of  Commerce's  Office  of 
Inspector  General,  and  fund  recipients 
may  be  subject  to  audits  or  other 
inspections  by  the  same  office. 

Applicants  eligible  for  additional 
grant  assistance  because  of  membership 
in  an  economic  development  district 
must  be  active  participants  in  the 
district's  economic  development 
planning  process. 

EDA  will  evaluate  applications  for 
conformance  with  published  statutory, 
regulatory,  and  policy  requirements. 
Applications  proposed  for  funding 
under  these  programs  are  subject  to  the 
requirements  of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

EDA  will  not  approve  projects  that 
involve  actual  or  potential  conflict-of- 
interest  situations.  If  EDA  identifies  or 
suspects  a  possible  conflict-of-interest 
situation,  or  an  appearance  of  such, 
application  processing  and/or  the  grant 
award  may  be  suspended  and  the 
burden  will  be  on  the  applicant/grantee 
to  take  appropriate  steps  to  eliminate 
the  perception  or  actual  conflict  of 
interest  before  the  application 
processing  or  award  is  resumed. 

Recipients  must  agree  that  no  funds 
made  available  by  EDA  will  be  used, 
directly  or  indirectly,  for  paying 
attorneys'  or  consultants'  fees  in 
connection  with  securing  awards  made 
by  the  Government,  such  as  preparation 
of  the  application.  However,  attorneys' 
and  consultants'  fees  incurred  for 
meeting  award  requirements,  such  as 
conducting  a  title  search  or  preparing 
plans  and  specifications,  may  be  eligible 
project  costs  and  may  be  paid  out  of 
funds  made  available  by  EDA.  if  such 
costs  are  otherwise  eligible. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
any  EDA  programs  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Primary  Applicant  Certification— All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibihty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

a.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 


Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

b.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-Lobbying— Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  which  applies 
to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

d.  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department.  SF-LLL  submitted 
by  any  tier  recipient  or  subrecipient 
should  be  submitted  to  DoC  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  will  be  encouraged,  to 
the  greatest  extent  practicable  to 
purchase  American-made  equipment 
and  products  with  funding  provided 
under  these  programs  in  accordance 
with  Congressional  intent  as  set  forth  in 
the  resolution  contained  in  Public  Law 
103-317,  Sections  607  (a)  and  (b). 

The  implementing  regulations  of  the 
National  Environmental  Policy  Act 
(NEPA)  require  EDA  to  provide  public 
notice  of  the  availability  of  project 
specific  environmental  documents  such 
as  environmental  impact  statements, 
environmental  assessments,  findings  of 
no  significant  impact,  records  of 
decision  etc.,  to  the  affected  public  as 
specified  in  40  CFR  1506.6(b). 


Depending  on  the  project  location, 
environmental  information  concerning 
specific  projects  can  be  obtained  from 
the  Regional  Environmental  Officer 
(REO)  in  the  appropriate  EDA  regional 
office  listed  in  Section  XII  or  from  Dr. 
Frank  Monteferrante,  Environmental 
Branch,  Compliance  Review  Division, 
EDA,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  (202)  482-4208. 

Applicants  should  be  aware  that  a 
false  statement  on  the  apphcation  is 
grounds  for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001  and  42  U.S.C.  3220. 

All  nonprofit  and  for-profit  applicants 
are-subject  to  9  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
witlf  the  applicant  have  been  convicted 
of,  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management,  honesty 
or  financial  integrity. 

Application  Procedures 

Applications  are  accepted  on  a 
continuous  basis.  Processing  time  for 
applications  will  depend  upon  the 
completeness  of  the  information  and 
supporting  documents  provided  in  the 
application  at  the  time  of  submission. 
Applications  that  require  additional 
information  from  applicants  or  other 
sources  will  not  be  processed  further 
pending  correction  of  deficiencies,  and 
the  official  application  receipt  dates  will 
be  adjusted  accordingly.  Normally,  two 
months  are  required  for  a  final  decision 
after  the  receipt  of  a  completed 
application  that  meets  all  EDA 
requirements.  Please  see  the  specific 
program  sections  of  this  Notice  for 
appropriate  preapplication  and 
application  procedures.  Proponents 
should  contact  the  appropriate  EDR  [see 
Section  XII)  to  obtain  the  necessary 
application  forms. 

An  invitation  to  submit  an  application 
does  not  assure  EDA  funding.  Factors 
that  will  be  considered  in  selecting 
proposals  include  if  and  to  what  extent 
the  project  meets  the  evaluation  criteria 
and  "General  Policies"  described  above. 

Project  applications  invited  but  not 
funded  or  denied  in  any  fiscal  year 
remain  eligible  for  funding 
consideration  in  the  next  fiscal  year. 
Apphcations  invited  and  received  prior 
to  the  date  of-this  Notice  will  be 
processed  and  evaluated  in  accordance 
with  the  project  evaluation  and 
selection  criteria  published  for  FY  )>)94 
and  current  legal  requirements.  TIhim; 
applications  invited  on  or  after  the  (!,ite 
of  this  Notice  must  lie  consistent  uiih 
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this  Notice.  Applicants  whose  projects 
were  invited  but  not  submitted  to  EDA 
in  FY  1994  should  contact  the 
appropriate  EDA  regional  office 
rvgarding  the  forms  to  be  used  for  FY 
1995. 

Selectioa  Procedures 

Generally,  preapplications  are 
reviewed  by  the  Economic  Development 
Representative,  the  Project  Review 
Committee  and  then  the  Regional 
Director.  Based  on  the  evaluation 
criteria,  general  policies  and  availability 
of  funds,  final  funding  decisions  on  all 
applications  under  Titles  I  and  IX  and 
Title  III,  Local  Technical  Assistance  and 
Planning,  are  made  by  the  Regional 
Directors  subject  to  such  conditions  as 
the  Assistant  Secretary  for  Economic 
Development  may  prescribe.  All  other 
funding  decisions  are  made  by  tl» 
Assistant  Secretary  for  Economic 
Development. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DoC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Unsatisfactory  perform^ce  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  EDA. 

Applicants  should  be  aware  that  if 
they  incur  any  costs  prior  to  an  award 
being  made  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstjmding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  EDA  to  cover 
pre-award  costs. 

The  following  material  describes 
other  requirements.  poHcies  and 
procedures  associated  with  each  of 
EDA's  programs. 

II.  Prograoi:  Public  Works  and 
Developraeat  Facilities  Assistance 

(Catalog  of  Federal  Domestic  A.ssistance: 
n.300  Economic  Development  Grants  and 
Loans  for  Public  Works  and  Development 
Facilities.  11.304  Economic  Development 
Public  Work!  Impact  Program  (PWIP))  13 
CFR  Part  305 

Authority 

Funds  available  under  the  Public 
Works  and  Development  Facilities 
Program  are  used  to  finance  projects 
that  contribiite  to  the  economic 
development  of  distrr ssed  areas.  This 


program  is  authorized  by  Titles  I  and  IV 
of  the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(PWEDA).  42  U.S.C.  3131  and  42  U.S.C. 
3171(aK3). 

EligibiHty 

Eligible  applicants  under  this  program 
include  any  state,  or  political 
subdivision  thereof.  Indian  tribe,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  private  or  public 
nonprofit  organization  or  association 
representing  any  redevelopment  area  or 
part  thereof,  provided  such  project  is 
located  within  an  eligible  EDA  area  that 
is  represented  by  the  nonprofit 
organization  or  association. 

Eligible  areas,  other  than  those 
designated  under  the  Public  Works 
Impact  Program,  must  have  a  current 
EDA-approved  Overall  Economic 
Development  Program  (OEDP).  Political 
entities  claiming  eligibility  under 
OEEffs  developed  by  multicounty 
economic  development  organizations 
are  expected  to  continue  to  participate 
actively  in  the  organization.  Further 
information  on  eligibility  is  available 
from  EDA's  regional  offices.  Nonprofit 
applicants  are  urged  to  seek  the 
cooperation  and  support  of  units  of 
local  government  and.  when  deemed 
appropriate  by  EDA,  to  have  the  local 
government  serve  as  co-applicant  for 
EDA  assistance.  This  ensures  the 
financial  stability  and  continuity  of  the 
project,  in  the  event  that  the  nonprofit 
entity  finds  itself  in  a  position  of  not 
having  the  financial  resources  to 
properly  and  efficiently  administer, 
operate,  and  maintain  the  EDA-assisted 
facility  consistent  with  the  provisions  of 
13  CFR  314-Property  Management 
Standards. 

Program  Objective 

The  purpjose  of  the  Public  Works 
Program  is  to  assist  communities  with 
the  funding  of  public  works  and 
development  facilities  that  contribute  to 
the  creation  or  retention  of  private 
sector  jobs  and  to  the  alleviation  of 
unemployment  and  underemployment. 
Such  assistance  is  designed  to  help 
communities  achieve  lasting 
improvement  by  stabilizing  and 
diversifying  local  economies,  and 
improving  local  living  conditions  and 
the  economic  dttvelopment  of  the  area. 
The  alleviation  of  unemployment  and 
underemployment  among  residents  of 
the  project  area  is  a  primary  focus  of 
this  program. 


Funding  Availability 

Funds  in  the  amount  of  $195  million 
are  available  for  this  program.  Grants 
awarded  under  this  program  generally 
range  between  $100,000  and  SI. 5 
million. 

Funding  Instrunwnt 

EDA  may  provide  direct  grants  not  to 
exceed  50  percent  of  the  estimated  cost 
of  the  project.  However,  under  certain 
circumstances  supplementary  grants  to 
augment  the  direct  grant  may  be 
provided  up  to  a  maximum  of  80 
percent  of  the  eligible  project  costs. 
Supplementary  grant  assistance  to 
finance  ovtt  50  percent  of  the  project 
costs  will  be  approved  by  EDA  only  for 
proposals  in  areas  of  high  distress. 
Decisions  on  such  supplenientar)'  grant 
assistance  will  be  based  on  the  nature  of 
the  project,  the  amount  of  fair  user 
charges  or  other  revenues  the  project 
may  reasonably  be  expected  to  generate, 
and  the  relative  needs  of  the  area  (see 
13  CFR  305.5).  But  in  no  event  will  the 
Federal  participation  exceed  80  percent 
of  the  aggregate  cost  of  any  such  project, 
except  as  authorized  bv  section  101(c)  of 
PWEDA  of  1965,  as  amended,  which 
permits  EDA  to  waive  the  nonfederal 
share  under  certain  conditions. 
Applicants  are  required  to  provide  the 
local  share  from  acct-ptable  sources 
including,  but  not  limited  to  cash,  local 
government  general  obligation  or 
revenue  bonds.  Community 
Development  Block  Grant  (CDBG) 
entitlement  funds  or  balance  of  state 
awards.  Farmers  Home  Administration 
loans,  and  other  public  and  private 
financing,  including  donations. 

The  local  share  need  not  be  in  hand 
at  the  time  of  application,  however,  the 
applicant  must  assure  EDA  that  the 
hmds  will  be  available  to  provide  the 
nonfederal  share  of  the  project.  The 
local  share  must  not  be  encumbered  in 
any  way  that  would  preclude  its  use 
consistent  with  the  requirements  of  the 
grant. 

ProjfKt  Duration 

Projects  are  expected  to  be  completed 
in  a  timely  manner  consicitent  with  the 
nature  of  the  project.  Normally,  the 
maximum  period  for  any  financial 
assistance  that  is  provided  shall  be  not 
more  than  five  (5)  years  from  date  of 
award. 

Evaluation  Criteria 

For  l)Oth  regular  public  vvt)rks  projects 
and  Public  Works  Impact  Program 
(PWIP)  projects,  priority  consideration 
will  be  given  to  those  which  are  the 
most  competitive  based  upon  the  projet;t 
evaluation  criteria  set  forth  below,  that 
best  meet  the  needs  of  eligible  areas. 
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and  that  air  located  Id  anas  of 
substantial  omnomic  distress. 
Evaluation  chieria  will  not  be  assigned 
weights.  Prefects  will  be  evatusted  on 
the  basis  of  the  elements  listed  below  to 
meet  the  goals  described  above. 

A.  Public  Works  Projects 

Factms  that  will  be  taken  into  account 
in  ccmsidaring  prefects  eligible  under 
section  101(a)(lKA}— {C)  of  PWEDA.  42 
U.S.C  3131ia)(l)(AMC).  indude  if  and 

to  what  extent  the  project: 

1  Improves  opportunities  for  the 
successful  estabbshmont  or  expensioo 
of  industrial  ot  commercial  fodlities  in 
the  area  where  such  project  mil  be 
located. 

2.  Is  consistent  with  the  EDA 
approved  Overall  Economic 
Development  Program  (OEDP)  fw  the 
area  in  which  it  is,  or  will  be,  located, 
and  has  lKt>ad  community  support. 

3.  Assists  in  creating  or  retaining 
private  sector  jobs  in  Oie  near  term  and 
assists  in  the  creation  of  additional  lortg- 
term  employment  opportunities, 
provided  the  job*  are  not  transferred 
from  any  other  area  of  the  United  States, 
and  will  resuh  in  a  low  cost-po^iob  in 
relation  to  total  EDA  cost. 

4.  Benefits  the  kni^erra  unemployed 
and  members  of  low-income  bmihes 
who  are  residents  of  the  area  to  be 
served  by  the  project. 

5.  Fulfills  a  pressing  need  of  the  area, 
or  part  thereof,  in  which  it  will  be 
located. 

6.  Is  supported  by  significant  private 
sector  investment. 

7.  Has  evidence  of  adequate  local 
share  of  funds. 

8.  Supports  developments  taking 
place  in  designated  empoMrerment 
zones/enterprise  communities. 

9.  Demcmstrates  that  necessary 
permits,  land  acquisitions,  or  options  on 
land  and  rights-of-way  have  been  or  will 
be  obtained  and  that  all  other  legal 
requirements  of  the  appbcation  process 
have  been  satisfied. 

10.  Maximizes  the  amount  of  local, 
state  or  other  Federal  funding  that  is 
available. 

11.  Gives  evidence  of  the  ability  to 
begin  and  complete  construction  in  a 
timely  manner  in  accordance  with  a 
schedule  to  be  agreed  upon  by  EDA  and 
the  applicant  and  included  in  the  grant 
award.  EDA  discourages  the  start  of 
construction  prior  to  grant  award  ai>d 
cautions  that  financial  hardship  may  be 
experienced  by  applicants  whose 
projects  are  not  approved.  EDA  will 
require  all  applicants  that  request 
approval  to  proceed  writh  construction 

-  prior  to  grant  award  to  acknowledge  that 
they  are  proceeding  at  their  own  risk 
and  without  recourse  to  EDA  if  the  grant 
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is  not  awarded  or  EDA  requirements  are 
not  met.  EDA  also  requires  that 
compliance  with  environmental 
regulations  be  oompkted  befue 
construction  begins.  EDA's  regional 
office  must  have  time  to  complete  its 
"Finding  of  No  Significant  Impact."  and 
clearances  must  be  obtained  from 
appropriate  state  and  Federal  agencies. 
Furthwroore,  EDA  may  view  the  start  of 
construction  prior  to  grant  award  as  an 
indication  that  the  grant  funds  are  not 
essential  for  the  successful 
implementation  of  the  project, 
12.  If  located  in  an  Econcmiic 
Develo]Nn«it  Center  (i.e..  Growth 
Center)  that  has  a  stable  economy  with 
little  distress,  includes  an  employment 
plan  that  explains  bow  new 
employment  opportunities  for  residents 
of  nearby  highly  distressed 
redeve)opm«it  areas  will  be  provided. 

B.  Pubbc  Works  Impact  Program 

Factors  that  will  be  considered  in  the 
evaluation  of  projects  under  the  Public 
Works  Impact  Program  (PWIP) 
authorized  by  section  101(a)(1)(D)  of 
PWEDA.  42  U.S.C  3131(a)(1)(D), 
include  if  and  to  what  extent  the 
project: 

1 .  Directly  assists  in  creating 
immediate  useful  work  (i.e.. 
construction  jobs)  for  the  unemployed 
and  underemployed  residents  in  the 
project  area; 

2.  Improves  the  economic  or 
community  environment  in  areas  of 
severe  economic  distress; 

3.  Includes  a  specific  plan  (i.e..  PWIP 
Employment  Strategy)  for  hiring  the 
unemplo)wd  and  underemployed 
persons  from  the  prefect  area  to  worit  on 
the  construction  of  the  project;  EDA  will 
evaluate  all  plans  to  ensure  that  they 
contain  a  logical  explanaticm  of  how  the 
employment  objectives  will  be  met; 

4.  Assists  in  providing  long-term 
employment  opportunities  or  other 
economic  benefits  for  the  unemployed 
and  underemployed  in  the  project  area; 

5.  Primarily  benefits  low-income 
families  by  providing  essential 
community  services,  or  satisfying  a 
pressing  public  need; 

6.  In  addition  to  the  requirement  for 
regular  public  works  projects,  as 
contained  in  paragraph  A  11..  can  begin 
construction  quickly  (normally  within 
120  days  after  acceptance  of  the  grant  by 
the  apphcant); 

7.  Has  significant  labor  intensity, 
where  labor  intensity  is  the  proportion 
of  labor  costs  to  the  total  project  costs. 

C  Industrial  Park  Projects 

Projects  that  will  primarily  serve  an 
industrial  park  or  site  may  be  evaluated 
on  sticb  additicmal  factors  as: 


1.  A  detailed  analysis  of  existing 
industrial  park  capacity  and  utilization: 
occupancy  rates  for  existing  developed 
industrial  parks  currently  available 
within  a  25-mile  radius  of  the  }»o)ect 
site.  For  cities  with  populations  over 
50.000.  the  prescribed  area  may  be 
determined  by  an  analysis  of  industrial 
sites  within  an  established  industrial 
area,  which  may  be  less  than  a  25-miIe 
radius.  Contact  the  economic 
development  representative  (EDR)  for 
the  area  or  the  appropriate  EDA  r^ona) 
office  for  guidance. 

2.  Commitments  in  writing  from 
identified  tenants  to  expand  existing 
operations  or  to  locate  in  the  industrial 
park  or  site.  Commitments  should 
include  a  description  of  the  industry, 
the  number  of  jobs  created  or  saved,  an 
implementation  schedule,  and  the 
relationship  of  the  commitment  to  the 
requested  grant  assistance. 

3.  The  existence  of  a  documented 
marketing  strategy  and  demonstrated 
financial  ability  to  market  ^>aoe  in  the 
industrial  park  or  site.  Strong  emphasis 
will  be  placed  upon  this  evaluation 
criterion. 

ConstmctioB  Project  ImplcawBtation 

As  indicated  in  the  first  section  of  this 
Notice,  EDA  expects  ccmstniction 
projects  to  be  initiated  and  completed  in 
a  timely  manner  and  in  accordance  with 
the  schedule  agreed  upon  in  the  grant 
documentation. 

Under  most  circimistances,  EDA  will 
not  provide  additional  funds  to  finance 
cost  overruns  that  occur  during  project 
implementation. 

Pn^MMal  Sofamiasion  Procedures 

To  establish  the  merits  of  project 
proposals,  interested  parties  should  first 
contact  the  economic  development 
representative  (EDR)  for  the  area  (see 
listing  in  Section  XII).  The  economic 
development  representative  for  the  area 
will  provide  a  preapplication  form  (ED- 
lOlP.  OMB  Control  No.  0610-0011)  and 
arrange  for  conferences  to  discuss  the 
proposal.  EDA  will  evaluate  proposals 
before  inviting  the  submission  of  an 
apphcation.  As  previously  mentioned, 
an  invitation  to  submit  an  application 
does  not  assure  EDA  funding.  Proposals 
will  be  evaluated  based  upon: 

1.  Conformance  with  the  evaliiation 
criteria  mentioned  above; 

2.  Merits  of  the  proposal  in  addressing 
the  economic  development  needs  of  the 
eligible  area;  and 

3.  The  availability  of  program  funds. 
Processing  time  for  project  prop<Ka]s 

depends  upon  the  completeness  of 
information  and  supporting  documents 
provided  in  the  preapplication  form  at 
the  time  of  submission.  Project 
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proposals  that  require  additional 
information  from  applicants  or  other 
sources  will  not  be  processed  hirther 
until  deficiencies  are  corrected. 

Application  Procedures 

Following  a  review  of  project 
proposals,  EDA  will  invite  entities 
whose  projects  are  selected  for 
consideration  to  submit  applications 
within  30  days  after  receipt  of  an 
invitation  letter.  The  application  will 
include  a  form  ED-IOIA.  as  approved 
by  the  Office  of  Management  and 
Budget  Control  No.  0610-0011.  The 
demand  for  public  works  assistance  is 
expected  to  exceed  available  funding. 
The  processing  of  applications  that 
cannot  be  recommended  for  approval 
within  60  days  of  receipt  in  a  regional 
office  because  of  uru-esolved  issues  will 
be  suspended.  Such  applications  may  be 
reconsidered  at  a  future  date,  but  must 
compete  with  other  applications  for  the 
funds  available  at  that  time. 

Further  Information 

For  further  information  contact  the 
appropriate  EDA  regional  office  or 
economic  development  representative 
for  your  area  (see  Section  XII  of  this 
Notice). 

III.  Program:  Local  Technical 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development-Technical 
Assistance)  13  CFR  Part  307.  Subpart  A 

Authority 

Funds  under  the  Local  Technical 
Assistance  Program  are  awarded  to 
eligible  applicants  to  provide  assistance 
intended  to  assure  the  successful 
initiation  and  implementation  of  area, 
state,  and  regional  development  efforts 
designed  to  alleviate  economic  distress. 
This  program  is  authorized  under 
Section  301(a)  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended,  42  U.S.C.  3151(a). 

Eligibility 

Eligible  applicants  for  Local 
Technical  Assistance  grants  or 
cooperative  agreements  include  public 
or  private  nonprofit  national,  state,  area, 
district,  or  local  organizations;  public 
and  private  colleges  and  universities; 
Indian  tribes,  local  governments,  and 
state  agencies.  In  certain  circumstances, 
applications  may  be  considered  from 
other  applicants  such  as  private 
individuals,  partnerships,  firms,  and 
corporations. 

Program  Objective 

The  Local  Technical  Assistance 
Program  is  designed  to  help  alleviate  or 


prevent  conditions  of  excessive 
unemployment  or  underemployment 
and  problems  of  economically 
distressed  populations  in  rural  and 
urban  areas. 

Funding  Availability 

Funds  in  the  amoimt  of  $1.5  million 
are  available  for  the  Local  Technical 
Assistance  Program.  It  is  expected  that 
these  funds  will  be  made  available  for 
projects  serving  specific  local  or 
substate  areas  and  also  for  projects 
whose  impacts  will  affect  multistate 
areas  within  EDA  regional  office 
boundaries.  Individual  award  amounts 
have  averaged  $25,000  in  recent  years. 

Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreements  not  to  exceed  75 
percent  of  the  proposed  project  costs. 
Applicants  are  expected  to  provide  the 
remaining  share,  preferably  in  cash.  The 
Assistant  Secretary  may  waive  all  or 
part  of  the  25  percent  share  of  technical 
assistance  grants,  if  he/she  determines 
that  the  nonfederal  share  is  not 
reasonably  available  because  of  the 
critical  nature  of  the  situation  requiring 
technical  assistance  or  for  other  good 
cause. 

Project  Duration 

Assistance  will  be  for  the  period  of 
time  required  to  complete  the  scope  of 
the  work.  This  typically  does  not  exceed 
twelve  months. 

Evaluation  Criteria 

Evaluation  criteria  will  not  be 
assigned  weights.  Projects  will  be 
evaluated  on  the  basis  of  the  elements 
listed  below  in  order  to  meet  the  goals 
described  above.  Evaluation  criteria 
include  whether  the  local  Technical 
Assistance  proposal: 

1.  Produces  strong  evidence  that  the 
proposed  project  will  lead  to  the  near- 
term  (between  one  and  five  years) 
generation  or  retention  of  private  sector 
jobs. 

2.  Does  not  depend  upon  further  EDA 
or  other  Federal  funding  assistance  to 
achieve  results. 

3.  Strengthens  the  capability  of  state 
and  local  organizations  and  institutions, 
including  nonprofit  development 
groups,  to  undertake  and  promote 
effective  economic  development 
programs  targeted  to  people  and  areas  of 
distress. 

4.  Stimulates  significant  private  and 
nonfederal  public  investment  for 
economic  development  purposes, 
including  funds  from  commercial 
lenders,  public  and  private  pension 
funds  and  other  nontraditional  sources. 


5.  Benefits  severely  distressed  areas, 
both  rural  and  urban  counties  and 
commimities. 

6.  Diversifies  distressed  rural  and 
urban  economies  by  means  of 
empowerment  zones,  enterprise 
communities  and  other  strategies. 

7.  Demonstrates  innovative 
approaches  to  stimulating  economic 
development  in  depressed  areas.  EDA  is 
particularly  interested  in  receiving 
innovative  proposals  in  the  following 
aieas: 

a.  Export  development  used  as  an 
economic  development  strategy; 

b.  Assistance  to  business  in  uses  of 
technology;  and 

c.  Sustainable  development. 

8.  Is  consistent  with  the  EDA 
approved  Overall  Economic 
Development  Program  (OEDP)  for  the 
area  in  which  the  project  is  located  and 
has  been  recommended  by  the  OEDP 
Committee  (if  appropriate  to  the  nature 
of  the  project). 

9.  Presents  an  appropriate  and  clear 
project  design. 

10.  Is  proposed  by  organization  or 
individual(s)  with  the  capacity, 
qualifications  and  staff  necessary  to 
undertake  the  intended  activities. 

11.  Presents  a  reasonable,  itemized 
budget  for  the  proposed  activities. 

12.  Involves  a  significant  (preferably 
cash)  contribution  in  excess  of 
minimum  required  from  applicant  or 
other  nonfederal  sources. 

Pre-Application  Procedures 

Parties  seeking  support  for  Local 
Technical  Assistance  projects  should 
contact  the  economic  development 
representative  (EDR)  for  the  area  to 
discuss  their  proposal.  (See  EDR  listing 
in  Section  XII  of  this  announcement.) 

EDA  will  evaluate  all  proposals  as 
they  are  received  and  invite 
applications  for  those  which  best  satisfy 
the  evaluation  criteria.  An  invitation 
does  not,  however,  assure  EDA  funding. 

Potential  appUcants  should  submit 
one  original  and  two  copies  of  a  brief 
and  concise  proposal,  not  to  exceed  20 
pages.  Vita  and  capability  information 
may  be  appended. 

Proposal  Submission  Procedures 

Potential  applicants  must  submit  to 
the  appropriate  EDR  proposals  that 
include: 

1.  A  cover  page  giving  a  short 
descriptive  project  title,  the  name  and 
address  of  the  applicant  organization, 
the  name  and  telephone  number  of  the 
project  director,  the  project  duration, 
total  project  cost,  the  amount  of  EDA 
funds  requested,  and  the  program  (Local 
Technical  Assistance)  from  which  EDA 
funds  are  being  requested; 


2.  A  brief  section  indicating  why  the 
project  is  needed,  giving  its  objectives, 
and  providing  a  capsule  description  of 
the  project; 

3.  A  more  detailed  description  of  the 
project  and  its  methodology; 

4.  A  work  plan  showing  difTerent 
phases  of  the  project  and  their  timing; 

5.  A  detailed  budget,  not  to  exceed 
one  page,  showing  cost  breakdowns, 
with  EDA-funded  and  non-EDA-funded 
costs  presented  in  separate  columns  and 
with  the  EDA-funded  costs  adding  to 
the  total  shown  on  the  cover  page; 

6.  Resumes  for  the  project  director 
and  principal  staff;  and 

7.  A  corporate  or  institutional 
capability  statement,  where  appropriate. 

Parties  seeking  support  for  projects 
where  impacts  will  cross  EDA  regional 
boundaries  should  submit  proposals  to 
the  Director.  Technical  Assistance  and 
Research  Division.  Economic 
Development  Administration,  Room 
7315.  U.S.  Department  of  Commerce. 
Washington.  DC  20230.  Individuals  or 
organizations  located  outside  the 
Washington,  DC,  metropoUtan  area 
should  submit  a  copy  of  the  lettCT 
transmitting  their  proposal  to 
Washington,  and  to  the  EDR  for  the  area 
in  which  they  are  located. 

Application  Procedures 

The  appropriate  EDA  regional  office 
will  invite  entities  whose  proposals  for 
Local  Technical  Assistance  projects  are 
selected  for  further  consideration  to 
submit  application  packages.  The 
application  will  include  a  Standard 
Form-424  (0MB  Control  No.  0348- 
0043). 

Eligibility  for  Specific  Solicitations 

EDA  may,  during  the  course  of  the 
year,  identify  specific  economic 
development  technical  assistance 
activities  it  wishes  to  have  conducted. 
Organizations  and  individuals 
interested  in  being  invited  to  respond  to 
Solicitations  of  Applications  (SOAs)  to 
conduct  such  work  should  submit 
information  on  their  capabilities  and 
experience  to  the  Director.  Technical 
Assistance  and  Research  Division, 
Economic  Development  Administration. 
Room  7315,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

Further  Information 

For  further  information  about  Local 
Technical  Assistance  projects  contact 
the  appropriate  EDR.  (See  EDR  listing  in 
Section  XII  of  this  announcement.)  For 
further  information  about  submitting 
projects  whose  impact  will  cross  EDA 
regional  office  boundaries,  contact  the 
National  Technical  Assistance 
Coordinator,  telephone  (202)  482-2127. 
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IV.  Program:  National  Technical 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development-Technical 
Assistance)  13  CFR  Part  307.  Subpart  A 

Authority 

Funds  under  the  National  Technical 
Assistance  Program  are  awarded  to 
eligible  applicants  who  will  offer 
assistance  to  local,  regional  and  state 
organizations,  and/or  conduct 
demonstrations  of  and  disseminate 
information  about  innovative 
development  techniques  designed  to 
alleviate  economic  distress.  This 
program  is  authorized  under  Section 
301(a)  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended.  42  U.S.C.  3151(a). 

Eligibility 

Eligible  applicants  for  National 
Technical  Assistance  grants  or 
cooperative  agreements  include  public 
or  private  nonprofit  national,  state,  area, 
district,  or  local  organizations;  public 
and  private  colleges  and  universities; 
Indian  tribes,  local  governments,  and 
state  agencies.  In  certain  cirounstances. 
applications  may  be  considered  from 
other  eligible  applicants  such  as  private 
individuals,  partnerships,  firms,  and 
corporations. 

Program  Objective 

The  National  Technical  Assistance 
Program  is  designed  to  help  alleviate  or 
prevent  conditions  of  excessive 
unemployment  or  underemployment 
and  to  address  problems  of 
economically  distressed  populations. 

Funding  Availability 

Funds  in  the  amount  of  $1.85  million 
are  available  for  the  National  Technical 
Assistance  Program.  Individual  award 
amounts  may  vary  and  generally  will 
not  exceed  $200,000. 

Funding  Instrument 

EDA  will  provide  grants  not  to  exceed 
75  percent  of  proposed  project  costs. 
Applicants  are  expected  to  provide  the 
remaining  share.  In  cases  where  EDA 
issues  a  Solicitation  of  Applications,  an 
applicant's  share  may  not  be  required. 
The  Assistant  Secretary  may  waive  all 
or  part  of  the  25  percent  nonfederal 
share  of  technical  assistance  grants,  if 
he/she  determines  that  the  nonfederal 
share  is  not  reasonably  available 
because  of  the  critical  nature  of  the 
situation  requiring  technical  assistance 
or  for  other  good  cause. 

Project  Duration 

Assistance  will  be  for  the  period  of 
time  required  to  complete  the-scope  of 


the  work.  Generally,  this  will  not  exceed 
fifteen  months. 

Evaluation  Criteria 

Evaluation  criteria  will  not  be 
assigned  weights.  Projects  will  be 
evaluated  on  the  basis  of  the  elements 
listed  below  in  order  to  meet  the  goals 
described  above.  EDA  will  consider 
proposals  for  National  Technical 
Assistance  that  include  whether  the 
proposal: 

1.  Effectively  supports,  through 
providing  information  and  other  means, 
the  capability  of  state  and  local 
organizations  and  institutions, 
including  nonprofit  development 
groups,  to  undertake  and  promote 
effective  economic  development 
programs  targeted  to  people  and  areas  in 
distress. 

2.  Demonstrates  innovative 
approaches  to  stimulating  economic 
development  in  one  or  more  of  the 
following: 

a.  Assistance  to  business  in 
implementing  technology  initiatives 
including  innovations,  transfer,  and 
commercialization  including  high  value 
manufacturing  through  collaboration; 

b.  Export  assistance; 

c.  Entrepreneurship  assistance; 

d.  Sustainable  development  and 
growth  management; 

e.  Empowerment  zones/enterprise 
communities; 

f.  Defense  conversion  and  industrial 
restructuring; 

g.  Assistance  to  colleges  and 
universities,  including  community 
colleges  in  implementing  technology 
and/or  developing  curricula  for 
economic  development;  and 

h.  Other  relevant  economic 
development  issues. 

3.  Presents  an  appropriate  and  clear 
project  design. 

4.  Is  proposed  by  organizations  with 
the  capacity,  qualifications,  and  staff 
necessary  to  imdertake  the  intended 
activities. 

5.  Presents  a  reasonable,  itemized 
budget  for  the  proposed  activities. 

Prf- Application  Procedure 

Potential  appficants  should  submit 
ono  original  and  two  copies  of  a  brief 
and  concise  proposal,  not  to  exceed  20 
pages.  Vita  and  capability  information 
may  be  appended. 

Proposals  should  include: 

1.  A  cover  page  giving  a  short 
descriptive  project  title,  the  name  and 
address  of  the  performing  organization, 
the  name  and  telephone  number  of  the 
project  director,  the  project  duration, 
the  project  costs,  the  amount  of  EDA 
funds  requested,  and  the  program 
(National  Technical  Assistance)  from 
which  EDA  funds  are  being  requested; 
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2.  A  brief  scope-and-objectives  section 
indicating  why  the  project  is  needed, 
giving  its  objectives,  and  providing  a 
capsule  description  of  the  project; 

3.  A  more  detailed  description  of  the 
project  and  its  methodology; 

4.  A  work  plan  showing  different 
phases  of  the  project  and  their  timing; 

5.  A  detailed  budget,  not  to  exceed 
one  page,  showing  cost  breakdowns, 
with  EDA-funded  and  non-EDA-funded 
costs  presented  in  separate  columns  and 
with  the  EDA-funded  costs  adding  to 
the  total  shown  on  the  cover  page; 

6.  Resumes  for  the  project  director 
and  principal  staff;  and 

7.  A  corporate  or  institutional 
capability  statement,  where  appropriate. 

Proposals  should  be  submitted  to  the 
Director.  Technical  Assistance  and 
Research  Division,  Economic 
Development  Administration.  Room 
7315,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

Application  Procedures 

The  Technical  Assistance  and 
Research  Division  will  invite  entities 
whose  proposals  for  National  Technical 
Assistance  projects  are  selected  for 
further  consideration  to  submit 
application  packages.  Such  invitation, 
however,  does  not  assure  EDA  funding. 
The  application  will  include  a  Standard 
Form-424  (0MB  Control  No.  0348- 
0043). 

Eligibility  for  Specific  Solicitations 

EDA  may.  during  the  course  of  the 
year,  identify  additional  specific 
economic  development  technical 
assistance  activities.  Organizations  and 
individuals  interested  in  being  invited 
to  respond  to  Solicitations  of 
Applications  (SOAs)  to  conduct  such 
work  should  submit  information  on 
their  capabilities  and  experience  to  the 
Director.  Technical  Assistance  and 
Research  Division.  Economic 
Development  Administration.  Room 
7315.  U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

Further  Information 

For  further  information  about 
National  Technical  Assistance  projects 
contact  the  Technical  Assistance  and 
Research  Division,  telephone  (202)  482- 
2127. 

V.  Program:  University  Center 
Technical  Assistance  Projects 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development-Technical 
Assistance)  13  CFR  Part  307,  Subpart  A 

Authority 

Funds  for  the  basic  University  Center 
projects  are  used  as  seed  money  to  help 


selected  colleges  and  universities 
mobilize  their  own  and  other  resources 
to  assist  in  the  economic  development 
of  distressed  areas.  The  efforts  of 
university  centers  should  focus  on 
helping  pubhc  bodies,  nonprofit 
organizations  and  businesses  plan  and 
implement  activities  designed  to 
generate  jobs  and  income.  In  addition, 
funds  may  be  used  for  projects  which 
promote  the  goals  of  the  University 
Center  program  in  other  ways  that 
demonstrate  innovative  economic 
development.  Support  for  these  types  of 
projects  is  authorized  under  Section 
301(a)  of  the  PubUc  Works  and 
Economic  Development  Act  of  1965,  as 
amended,  42  U.S.C.  3151(a). 

Eligibility 

Eligible  applicants  for  University 
Center  grants  are  public  and  private 
colleges  and  universities,  associations 
representing  such  institutions,  and  other 
organizations  with  expertise  in 
University  Center  program  issues. 

Program  Description 

This  program  helps  educational 
institutions  estabUsh  and  maintain 
outreach  programs  which  permit  them 
to  be  active  and  on-going  participants  in 
economic  development.  The  objective  of 
the  program  is  to  use  the  resources  of 
the  educational  institutions  to  provide 
technical  assistance  to  alleviate  or 
prevent  conditions  of  excessive 
unemployment  or  underemployment 
and  problems  of  distressed  populations 
in  individual  states  or  substate  areas. 
The  technical  assistance  provided  under 
this  program  must  be  directed  to  clients 
outside  the  institution  of  higher 
education. 

Funding  Availability 

The  FY  1995  budget  for  this  program 
is  $7.57  million.  While  the  expected 
funding  range  for  each  award  is  $75,000 
to  $150,000.  circumstances  may  warrant 
funding  projects  at  higher  or  lower 
levels.  In  FY  1994,  EDA  provided 
funding  to  66  colleges  and  universities 
under  this  program.  Since  most  of  them 
are  expected  to  seek  continuation 
funding,  it  is  unlikely  that  any  new 
University  Centers  will  be  funded  in  FY 
1995. 

Matching  Requirements 

A  minimum  match,  equal  to  25 
percent  of  the  total  project  cost,  is 
required. 

Type  of  Funding  Instrument 

This  program  uses  grants  as  its 
funding  instrument. 


Award  Period 

The  project  period  for  grants  awarded 
under  this  program  generally  will  not 
exceed  twelve  months. 

Indirect  Costs 

EDA  encourages  applicants  to  waive 
indirect  costs  for  this  program.  No  more 
than  20  percent  of  the  Federal  grant  and 
the  minimum  nonfederal  share  may  be 
allocated  for  indirect  costs. 

Application  Procedures 

The  appropriate  EDA  regional  office 
will  invite  entities  whose  proposals  for 
University  Center  Technical  Assistance 
projects  are  selected  for  further 
consideration  to  submit  application 
packages.  The  application  will  include 
a  Standard  Form  424  (OMB  Control  No. 
0348-0043). 

Project  Funding  Priorities 

Innovative  proposals  with  a  variety  of 
economic  development  foci  are 
welcome.  However,  applicants  should 
note  that  EDA  will  not  award  University 
Center  Technical  Assistance  program 
funds  to  provide  general  business 
assistance  (e.g.,  preparing  business 
plans)  in  areas  served  by  Small  Business 
Development  Centers  (SBDCs),  Minority 
Business  Development  Centers 
(MBDCs),  or  Trade  Adjustment 
Assistance  Centers  (TAACs).  Most 
successful  proposals  funded  in  the 
recent  past  have  emphasized  providing 
technical  assistance  to  public  sector  and 
nonprofit  organizations  related  to 
economic  development  planning  and 
projects,  or  helping  private  sector  firms 
use  technology  to  solve  manufacturing 
or  processing  problems. 

Evaluation  Criteria 

For  existing  University  Centers,  EDA 
will  primarily  consider  past 
performance  in  determining  whether  to 
continue  the  award  and  the  amount  of 
funding  to  be  offered.  In  evaluating  a 
proposal  for  new  University  Center 
funding,  EDA  will  consider  the 
elements  listed  below.  Evaluation 
criteria  are  not  assigned  weights,  as  all 
factors  are  equally  important  and 
contribute  to  the  overall  goals  described 
above. 

1.  Addresses  the  economic 
development  needs  of  the  service  area; 
-  2.  Complements  the  activities  of  other 
organizations  in  the  proposed  service 
area  that  are  engaged  in  economic 
development; 

3.  Has  the  commitment  of  the  highest 
management  levels  of  the  sponsoring 
institution; 

4.  Provides  evidence  of  adequate 
nonfederal  financial  support,  either 


fitjm  the  sponsoring  institution  or  other 
sources; 

5.  Outlines  activities  consistent  with 
the  expertise  of  the  proposed  University 
Center  staff  and  the  academic  programs 
and  other  available  resources  within  the 
sponsoring  institution; 

6.  Complements  and  supports  the 
local,  regional  or  state  economic 
development  strategies  in  the  service 
area; 

7.  Presents  a  reasonable  budget, 
including  both  the  Federal  and 
nonfederal  shares; 

8.  Documents  past  experience  of  the 
sponsoring  institution  in  operating 
technical  assistance  programs;  and 

9.  Adds  to  the  geographic  distribution 
of  University  Centers  across  the  country. 

All  proposals  must  include  a  work 
program  organized  under  the  following 
categories:  (1)  providing  technical 
assistance;  (2)  conducting  applied 
research;  and  (3)  disseminating  results 
of  the  University  Center  activities.  For 
this  program,  technical  assistance  is 
defined  as  an  activity  carried  out  by  the 
University  Center  in  response  to  a  direct 
request  from  a  client  outside  the 
sponsoring  educational  institution. 
Applied  research  is  defined  as  an 
economic  development  activity 
undertaken  by  the  University  Center  at 
its  own  initiative. 

All  proposals  must  include 
quantitative  and  qualitative  evaluation 
criteria  for  each  activity  listed  under  the 
three  categories  of  the  work  program. 
These  criteria,  when  accepted  by  EDA, 
will  be  the  primary  guide  used  in 
evaluating  the  performance  of  the 
University  Center. 

All  proposals  must  include  a  program 
budget  that,  at  a  minimum,  indicates  the 
Federal  and  nonfederal  funds  allocated 
to  each  of  the  three  work  program 
categories.  At  least  70  percent  of  the 
direct  costs  of  the  project  budget  must 
be  allocated  to  the  first  category  of  the 
work  program,  providing  technical 
assistance  to  clients  outside  the 
sponsoring  institutions. 

Selection  Procedures 

The  EDA  regional  offices  review  the 
proposals  and  make  recommendations 
for  funding  of  new  grants  to  the 
Assistant  Secretary  for  Economic 
Development,  who  makes  the  final 
decisions  based  on  the  relative  merits  of 
the  applications. 

Proposal  Submission  Procedures  for 
Continuation  Grants 

Each  existing  University  Center  will 
be  notified  by  the  appropriate  regional 
office  of  its  eligibility  for  continuation 
fimding.  At  that  time.  University 
Centers  eligible  for  continuation 
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funding  will  be  notified  of  the  amount 
of  the  required  nonfederal  share  and 
provided  with  additional  program 
guidance. 

Proposal  Submission  Procedures  for 
New  Basic  Grants 

Institutions  seeking  funding  for  a 
University  Center  should  submit  a 
proposal  describing  the  activities  to  be 
carried  out  with  the  grant  funds,  to  the 
appropriate  EDA  regional  office,  or  to 
the  EDR  for  the  area.  (See  EDA  regional 
office  and  EDR  listing  in  Section  XII  of 
the  announcement.) 

Further  Information 

For  further  information  about  the 
University  Center  Technical  Assistance 
program  contact  the  appropriate 
regional  office  or  EDR  (Section  XII)  or 
the  University  Center  Coordinator. 
Technical  Assistance  and  Research 
Division,  Economic  Development 
Administration.  Room  H7315,  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230.  telephone  (202)  482-2127. 

VI.  Program:  Plauiing  Assistance  for 
Economic  Development  Districts, 
Indian  Tribes,  and  Redevelopment 
Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11.302  Economic  Development — Support  for 
Planning  Organizations)  13  CFR  Part  307. 
Subpart  D 

Authority 

Funds  under  this  program  are 
awarded  to  defray  administrative 
expenses  in  support  of  the  economic 
development  planning  efforts  of 
economic  development  districts 
(Districts),  redevelopment  areas  (Areas) 
and  Indian  tribes.  This  program  is 
authorized  under  Section  301(b)  of  the 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended. 
42  U.S.C.  3151(b). 

Eligibility 

Eligible  applicants  are  economic 
development  districts,  redevelopment 
areas,  organizations  representing 
redevelopment  areas  (or  parts  of  such 
areas).  Indian  tribes,  organizations 
representing  multiple  Indian  tribes,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Program  Objective 

The  primary  objective  of  planning 
assistance  for  administrative  expenses 
under  section  301(b)  is  to  support  the 
formulation  and  implementation  of 
economic  development  programs 


designed  to  create  or  retain  full-time 
permanent  jobs  and  income,  particularly 
for  the  unemployed  and  underemployed 
in  the  most  distressed  areas  served  by 
the  applicant.  Planning  activities 
supported  by  these  program  funds  must 
be  part  of  a  continuous  process 
involving  significant  leadership  by 
public  officials  and  private  citizens. 

Funding  Availability 

Funds  in  the  amount  of  $21,484 
million  axe  available  in  two  categories: 
Districts/ Areas  (Category  A)— $18,583 
million;  and  Indian  tribes  (Category  B) — 
$2,901  million.  Individual  awards  may 
vary  but  generally  wrill  not  exceed 
$57,000. 

Funding  Instrument 

Grant  assistance  can  be  provided  for 
up  to  75  percent  of  project  costs  for 
Category  A  grants  with  the  applicant 
required  to  provide  the  remaining  share 
from  local  (non-federal)  sources. 
Category  B  grant  assistance  may  be 
provided  for  up  to  100  percent  of  project 
costs. 

Project  Duration 

Assistance  will  normally  be  for  a 
period  of  twelve  months. 

Evaluation  Criteria 

Evaluation  criteria  will  not  be 
assigned  weights.  EDA  will  consider  the 
elements  listed  below  in  order  to 
evaluate  funding  requests. 

1.  The  responsiveness  of  the  proposed 
work  program  to  the  program 
regulations  contained  in  13  CFR  307.22; 

2.  Past  performance  of  any  currently 
funded  grantee  (including  information 
provided  in  scheduled  progress  repmrts); 

3.  The  economic  distress  of  the  area 
served  by  the  applicant; 

4.  Management  and  staff  capacity  and 
qualifications  in  economic  program/ 
policy  development  and  operations; 

5.  The  local  leaders'  involvement  in 
the  applicant's  economic  development 
activities;  and 

6.  Priority  consideration  will  be  given 
to  currently  funded  grantees. 

Proposal  Submission  Procedures 

Application  procedures  may  be 
obtained  from  EDA's  regional  offices  for 
the  following: 

a.  Current^  funded  planning 
grantees;  and 

b.  Proposals  from  applicants  not 
currently  fimded  under  Categories  A  or 
B.  that  would  fit  into  either  of  those 
categories. 

Eligible  applicants  under  both 
Categories  A  and  B  should  submit 
proposals  which  include: 

1.  A  letter  signed  by  the  chief  elnctrd 
official  (Chairman  of  the  Board,  Tribal 
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Chairman)  or  another  legally  authorized 
official  of  the  applicant  stating  the 
organization's  desire  to  receive  funds  to 
carry  out  the  types  of  planning  and 
administrative  activities  eligible  under 
rhe  301(b)  program. 

2.  Significant,  verifiable  information 
on  the  level  of  economic  distress  in  the 
area,  including  unemployment  and 
income  data.  Any  major  changes  in 
distress  levels  during  the  past  year 
should  be  described. 

3.  A  work  program  outlining  the 
specific  development  activities  that  will 
be  carried  out  under  the  grant  and 
explaining  how  they  relate  to  the 
problems  identified  in  the  area  OEDP, 
annual  report,  or  other  documents. 

New  applicants  should  submit  one 
copy  of  the  proposal  to  the  appropriate 
economic  development  representative, 
and  an  original  and  one  copy  to  the 
appropriate  EDA  regional  office. 
Addresses  of  the  EDA  regional  offices 
and  listing  of  the  economic 
development  representatives  are  found 
in  Section  XII  of  this  Notice. 

Fonnal  Application  Procedures 

EDA  regional  offices  will  contact 
currently  funded  grantees  to  inform 
them  of  the  procedures  for  submitting 
applications  for  continuation  funding. 

Following  review  of  the  proposals 
submitted,  EDA  will  invite  those 
selected  for  funding  consideration  to 
submit  formal  applications.  Funding 
levels  will  be  determined  by  the 
economic  distress  and  need  of  the  area 
served  by  the  applicants,  past 
performance  of  previously  funded 
grantees,  and  availability  of  program 
funds.  The  application  will  include  an 
SF-424  (approved  by  the  Office  of 
Management  and  Budget  Control  No. 
0348-0043),  proposed  budget,  scope  of 
work  and  staffing  plan. 

Further  Information 

For  further  information  contact  the 
appropriate  economic  development 
representative,  EDA  regional  office  (see 
Section  XII  of  this  Notice),  or  the 
Director,  Planning  Division,  Economic 
Development  Administration,  Room 
7319.  U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-3027. 

VII.  Program:  Planning  Assistance  for 
States  and  Urban  Areas 

(Catalog  of  Federal  E)omestic  Assistance: 
11.305  Economic  Development — State  and 
Urban  Area  Economic  Development 
Planning)  13  CFR  Part  307.  Subpart  D 

Authority 

Funds  under  the  State  and  Urban 
Planning  Program  are  awarded  to  defray 


administrative  expenses  in  support  of 
economic  development  planning  efforts 
of  eligible  applicants.  This  program  is 
authorized  under  Section  302(a)  of  the 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended. 
42U.S.C.  3151a. 

Eligibility 

Eligible  applicants  under  this  program 
are  the  governors  of  states,  the  chief 
executive  officers  of  cities  and  counties, 
and  substate  planning  and  development 
organizations  (including  redevelopment 
areas  and  economic  development 
districts). 

Pro-am  Objective 

The  primary  objective  of  planning 
assistance  under  section  302(a)  is  to 
strengthen  significant  economic 
development  planning  capability  and 
initiatives  of  eligible  applicants  to 
ensure  a  more  productive  use  of 
available  resources  in  reducing  the 
effects  of  economic  problems, 
particularly  in  those  areas  experiencing 
severe  economic  distress. 

Assistance  must  be  part  of  a 
continuous  process  involving  significant 
local  leadership  from  public  officials 
and  private  citizens  and  should  include 
efforts  to  reduce  unemployment  and 
increase  incomes.  These  efforts  should 
be  systematic  and  coordinated,  when 
applicable,  with  other  planning 
organizations  in  the  area,  and  should 
strengthen  the  planning  capabilities  of 
applicants. 

Activities  eligible  for  support  include 
economic  analysis,  definition  of 
development  goals,  determination  of 
project  opportunities,  development  of 
economic  development  policies, 
processes  and  procedures,  and 
formulation  and  implementation  of  an 
economic  development  program. 

Planning  program  funds  will  not  be 
used  to  provide  support  to  acti\^ties  that 
more  appropriately  meet  the  criteria  for 
funding  under  the  EDA  Technical 
Assistance  programs. 

EDA  is  interested  in  proposals  for 
planning  activities  designed  to  address 
problems  of  economically-distressed 
segments  of  the  population.  Funding 
priority  will  be  given  to  proposals 
promoting  exports;  entrepreneurship; 
and  technology  initiatives  including 
innovation,  transfer,  commercialization, 
high  value  manufacturing  through 
collaboration,  or  that  reduce  barriers  to 
the  development  of  new  businesses.  In 
the  case  of  proposals  from  states,  EDA 
is  particularly  interested  in  innovative 
approaches  to  plaiming  and 
implementing  economic  development 
initiatives  such  as  tourism  development, 
manufacturing  technology,  and 


sustainable  growth,  as  well  as  efforts 
that  lend  themselves  to  replication  in 
other  areas. 

Funding  Availability 

Funds  in  the  amount  of  $4.87  million 
are  available  for  providing  grant 
assistance  under  this  program. 
Individual  grants  under  this  program 
generally  will  range  between  $50,000  to 
$200,000. 

Funding  Instrument 

Grant  assistance  may  be  provided  for 
up  to  75  percent  of  project  costs. 
Applicants  will  be  required  to  provide 
the  remaining  share,  preferably  in  cash. 
Applications  for  grants  exceeding 
$200,(X)0  may  be  given  low  funding 
priority.  EDA  may  consider  proposals 
for  smaller  grants  to  support  the 
aforementioned  appropriate  activities. 

Project  Duration 

Assistance  will  be  for  the  period  of 
time  required  to  complete  the  work. 
This  period  is  normally  12  to  18 
months.  If  Congress  makes  funds 
available  for  this  program  in  subsequent 
years,  grantees  may  submit  applications 
for  appropriate  projects  for  up  (o  a  total 
of  three  awards. 

Evaluation  Criteria 

Evaluation  criteria  will  not  be 
assigned  weights.  Projects  will  be 
evaluated  on  the  basis  of  the  ele.rp.ents 
listed  below  to  meet  the  goals  described 
above.  The  content  of  the  development 
plan  and  overall  quality  of  the  proposal 
and  the  economic  distress  of  the  area 
will  be  the  principal  factors  considered 
in  evaluating  proposals  from  eligible 
entities.  In  assessing  the  distress  factor, 
priority  consideration  will  be  given  to 
proposals  from  states  and  urban  areas 
experiencing  substantial  economic 
distress.  In  the  case  of  urban  areas,  high 
priority  will  be  given  to  those  with 
unemployment  rates  two  or  more 
percentage  points  higher  than  the  U.S. 
average  and  per  capita  income  levels  80 
percent  or  less  of  the  U.S.  average.  For 
states,  high  priority  will  be  given  to 
those  that  meet  both  of  the  above 
criteria,  as  well  as  those  that  meet  one 
of  the  above  criteria  and  have  distress 
equal  to  or  greater  than  the  national 
level  for  the  other  criterion.  The  most 
recent  per  capita  income  and  24-month 
average  unemployment  data  available 
will  be  used  to  measure  economic 
distress. 

Proposals  from  states  or  urban  areas 
which  do  not  exhibit  significant  distress 
on  the  basis  of  unemployment  or 
income  data  will  not  be  considered 
unless  other  acceptable  evidence  of 


substantial  distress  is  provided  by  the 
applicant. 

Proposals  from  states  and  urban  areas 
which  are  both  below  the  U.S.  national 
unemployment  rate  and  above  the 
national  per  capita  income  are  unlikely 
to  be  funded. 

Proposals  will  be  evaluated  on  the 
basis  of  the  elements  listed  below. 

1.  Appropriateness  of  the  work 
program  to  the  section  302(a)  program 
objectives; 

2.  The  economic  distress  of  the  area 
served  by  the  applicant; 

3.  Extent  to  which  the  proposed 
planning  activities  are  expected  to 
impact  upon  the  service  area's  economic 
development  needs,  and  the  extent  to 
which  the  proposal  addresses  the 
problems  of  the  unemployed  and 
underemployed  of  the  area,  including 
minorities,  workers  displaced  by  plant 
closings,  etc.; 

4.  The  proximity  of  the  performing 
office  to  the  chief  executive  (i.e., 
likelihood  that  the  activities  will  have  a 
significant  influence  on  the  policy  and 
decision  making  process): 

5.  Past  performance  of  currently  or 
formerly  funded  grantees,  when 
applicable; 

6.  The  amount  of  local  participation 
provided  as  matching  dollars  to  the 
Federal  funds;  and 

7.  Other  characteristics,  such  as 
involvement  of  the  private  sector 
businesses  and  professional  groups  in 
the  proposed  activities,  and  particularly 
for  states,  the  innovativeness  of  the 
proposed  approach  and  replicability  of 
the  model  process  or  results. 

Proposal  Submission  Procedures 

Potential  applicants  should  submit 
proposals  that  include: 

1.  A  letter,  signed  by  the  chief 
executive  of  the  applicant  organization, 
indicating  a  desire  to  receive  funds  to 
carry  out  the  planning  activities 
outlined  in  the  proposal;  where  the 
funded  plarming  program  will  be  placed 
in  the  organization,  including  the  name 
and  title  of  the  person  to  be  responsible 
for  program  implementation;  the 
amount  and  for  what  period  funding  is 
being  requested;  and  the  anticipated 
funding  arrangement  if  the  plaiming 
activity  is  to  continue  beyond  the  period 
of  EDA  support. 

2.  Significant,  verifiable  information 
on  the  level  of  economic  distress  in  the 
area,  including  unemployment  and 
income  data.  Any  major  changes  in 
distress  levels  during  the  past  year 
should  be  described. 

3.  Information  indicating  the 
applicant's  commitment  to  the  proposed 
work  program  as  demonstrated  by 
amount  of  local  funding  and  the  degree 
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of  interest  displayed  by  the  chief 
executive. 

4.  A  time  chart  showing  all  major 
work  program  elements,  projected 
element  start  and  completion  dates,  and 
the  related  financial  expenditures 
programmed  for  each  work  element. 

5.  A  work  program  of  no  more  than 
10  pages  which  outlines  the  specific 
planning  activities  that  will  be  carried 
out  under  the  grant  and  specifies  which 
activities  will  be  handled  by  in-house 
staff,  consultants,  etc.  The  work 
program  should  also  explain  the 
analysis  and  basis  of  the  need  for  the 
proposed  activities,  expected  impacts 
and  their  timing,  target  population(s), 
and  involvement  of  the  private  sector  in 
the  proposed  activities. 

Current  grantees  seeking  additional 
funding  under  this  aimouncement 
should  comply  with  the  instructions  of 
this  notice.  Current  grantees  must  also 
include  a  3-5  page  progress  report  for 
the  current  grant  when  they  submit  the 
proposal  and  at  the  time  they  forward 
the  formal  application. 

One  copy  of  the  proposal  should  be 
sent  to  the  appropriate  economic 
development  representative,  and  an 
original  and  one  copy  to  the  appropriate 
EDA  regional  office.  The  EDA  regional 
office  and  the  name,  address  and 
telephone  number  of  the  economic 
development  representative  for  the 
applicant's  area  can  be  found  in  Section 
XII  of  this  Notice. 

Formal  Application  Procedures 

EDA  will  evaluate  proposals  using  the 
selection  criteria  cited  above.  Once  the 
merits  of  the  proposal  are  established, 
EDA  will  initiate  discussions  with  the 
prospective  applicant  to  clarify  and 
improve  elements  of  the  proposal,  if 
necessary,  and  will  invite  those  whose 
proposals  are  selected  for  funding 
consideration  to  submit  formal 
applications,  which  will  include  an  SF- 
424  (OMB  Control  No.  0348-0043), 
scope  of  work,  proposed  budget,  staffing 
plan  and  other  requested  information.  It 
should  be  noted  that  an  invitation  to 
submit  a  proposal  does  not  assure  EDA 
funding.  Applications  will  be  processed 
as  they  are  received.  Applications 
received  after  FY  1995  funds  are 
exhausted  may  be  retained  by  EDA  for 
consideration  for  funding  the  following 
fiscal  year,  assuming  funds  are 
available. 

Further  Information 

For  further  information  contact  the 
appropriate  economic  development 
representative,  EDA  regional  office  (see 
Section  XII  of  this  Notice),  or  the 
Director,  Planning  Division,  Economic 
Development  Administration.  Room 


7319,  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-3027. 

VIII.  Program:  Research  and  Evaluation 
Projects 

(Catalog  of  Federal  Domestic  Assistance: 
11.312  Economic  Development— Research 
and  Evaluation  Program]  13  CFR  Part  307 
Subpart  C 

Authority 

Funds  under  the  Research  and 
Evaluation  Program  are  used  to  support 
studies  that  will  increase  knowledge 
about  the  causes  of  economic  distress 
and  approaches  to  alleviating  such 
problems.  This  program  is  authorized 
under  Section  301(c)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C.  3151(c). 

Eligible  Applicants 

Eligible  applicants  for  research  and 
evaluation  grants  or  cooperative 
agreements  include  private  individuals, 
partnerships,  corporations,  associations, 
colleges  and  universities,  and  other 
suitable  organizations  with  expertise 
relevant  to  economic  development 
research. 

Program  Objective 

The  objectives  of  section  301(c)  grants 
and  cooperative  agreements  are  the 
following: 

1.  To  determine  the  causes  of 
unemployment,  underemployment, 
underdevelopment,  and  chronic 
depression  in  various  areas  and  regions 
of  the  Nation. 

2.  To  assist  in  the  formulation  and 
implementation  of  national,  state,  and 
local  programs  that  will  raise 
employment  and  income  levels  and 
otherwise  produce  solutions  to 
problems  resulting  from  the  above 
conditions. 

3.  To  evaluate  the  effectiveness  of 
programs,  projects,  and  techniques  used 
to  (a)  alleviate  economic  distress  and  (b) 
promote  economic  development. 

Funding  Availability 

Funds  in  the  amount  of  $500,000  are 
available  for  this  program.  Funds  will  be 
used  for  projects  selected  through  the 
application  procedures  described  below 
and  through  EDA-initiated  solicitations. 
Individual  awards  may  vary  but 
generally  will  not  exceed  $100,000. 

Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreements  covering  up  to 
100  percent  of  project  costs. 
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Project  Duration 

Assistance  under  this  program  will 
nornially  be  for  a  period  not  exceeding 
13  months. 

Evaluation  Criteria 

To  meet  the  goals  described  above. 
HDA  will  use  the  following  unweighted 
criteria  to  evaluate  research  and 
evaluation  proposals: 

1 .  Suitability  of  the  subject. 

2.  Potential  usefulness  of  the  research 
to  state  and  local  economic 
development  officials  and  specialists. 

3.  General  quality  and  clarity  of  the 
proposal. 

4.  Soundness  and  completeness  of  the 

research  methodology- 

5.  Qualifications  of  principal 
investigator(s)  and,  where  appropriate, 
performing  organization(s). 

6.  Previous  performance  of  principal 
investigator  or  performing  organization 
on  EDA-funded  projects,  if  applicable. 

7.  Cost  and  value  of  proposed  product 
in  relation  to  cost. 

EDA  is  interested  in  receiving 
proposals  dealing  with: 

1.  Employment  and  unemployment; 

2.  Income  and  poverty; 

3.  Rural  and  nonmetropolitan 
economic  development; 

4.  Urban  economic  development; 

5.  Regional  and  local  growth  and 
competitiveness; 

6.  Industrial  location,  industrial 
networks,  and  industrial  clustering; 

7.  Sustainable  development  and 
growth  management; 

8.  Minority  businesses  and 
employment; 

9.  Export  development; 

10.  Development  finance;  and 

11.  Productivity  and  technology. 

Requests  should  be  for  specific,  well- 
defined,  one-time  research  projects. 
EDA  research  grants  are  not  intended  for 
support  of  continuing  programs 
(permanent  research  programs, 
publication  and  information  programs, 
periodic  forecasts,  etc.).  or  for  non- 
research  activities.  EDA  normally 
prefers  research  of  broad  geographic 
scope,  that  covers  the  whole  country  or 
a  large  multistate  region,  as  opposed  to 
research  covering  (in  declining  order  of 
preference)  a  small  region,  a  state,  a 
multicounty  area,  or  a  single  city  or 
county.  Preference  will  be  given  to 
practical  cause-and-effect  research  and 
descriptive  analyses,  and  funding  for 
such  will  receive  higher  priority  than 
theoretical  studies,  modeling  (other  than 
for  hypothesis  testing),  etc.  Economic 
development  planning  and  technical 
assistance  will  not  be  funded  under  the 
Research  and  Evaluation  Program;  the 

;  lanning  and  Technical  Assistance 
Programs  are  for  those  purposes. 


Proposal  Submission  Procedures 

Potential  applicants  should  submit 
one  original  and  two  (2)  copies  of  a  brief 
and  concise  proposal,  not  to  exceed  20 
pages,  and  vita  and  capability 
information.  Proposals  should  avoid 
long  background  discussions  and 
literature  surveys,  but  should  be 
reasonably  detailed,  particularly  in 
explaining  value  to  EDA,  methodology, 
and  data  sources. 

Each  proposal  should  include: 

1.  A  cover  page  stating  that  funding  is 
sought  under  EDA's  Research  and 
Evaluation  program,  giving  a  short 
descriptive  project  title,  the  name  and 
address  of  the  performing  organization, 
the  names  and  telephone  numbers  of  the 
project  director  and  principal 
investigators,  the  project  duration,  the 
amount  of  EDA  funds  requested,  and 
total  project  cost; 

2.  A  brief  scope-and-objectives  section 
indicating  why  the  project  is  needed, 
giving  its  objectives,  and  providing  a 
capsule  description  of  the  project; 

3.  A  more  detailed  description  of  the 
project  and  its  methodology; 

4.  A  work  plan  showing  different 
phases  of  the  project  and  their  timing; 

5.  A  detailed  budget,  not  to  exceed 
two  pages,  showing  cost  breakdowms, 
with  EDA-funded  and  non-EDA-funded 
costs  presented  in  separate  columns, 
where  applicable,  and  with  the  EDA- 
fianded  costs  adding  to  the  total  shown 
on  the  cover  page; 

6.  Resumes  for  the  project  director     * 
and  principal  investigators;  and 

7.  A  corporate  or  institutional 
capability  statement,  where  appropriate. 

The  cover  letter  accompanying  the 
proposal  should  inform  EDA  of  whether 
anv  other  organization(s)  or  Federal 
agency(ies)  is  or  will  be  considering  the 
proposal.  Any  non-EDA  contributions  to 
the  project,  whether  by  the  performing 
organization  or  third  parties,  should  be 
identified. 

The  deadline  for  receipt  of  proposals 
will  be  three  months  after  the  date  of 
this  announcement. 

Proposals  should  be  submitted  to  the 
Director,  Technical  Assistance  and 
Research  Division.  Economic 
Development  Administration,  Room 
7315,  U.S.  Department  of  Commerce. 
Washington.  DC  20230. 

Formal  Application  Procedures 

EDA  will  evaluate  the  proposals  as 
they  are  received  using  the  selection 
criteria  described  above.  Organizations 
and  individuals  whose  proposals  are 
selected  for  further  consideration  will 
be  invited  to  submit  an  application.  The 
formal  application  will  include  an  SF- 
424  (OMB  Control  No.  0348-0043). 


Eligibility  for  Specific  Solicitations 

In  addition  to  using  research  and 
evaluation  funds  to  support  proposals 
submitted  under  the  procedures 
described  above.  EDA  may  during  the 
fiscal  year  identify  other  studies, 
including  program  evaluations,  for 
funding  consideration. 

Organizations  and  individuals 
interested  in  being  invited  to  respond  to 
Solicitations  of  Applications  (SOAs)  to 
conduct  such  studies  should  submit 
information  on  their  capabilities  and 
experience  to  the  address  listed  above 
This  information  will  be  used  to 
determine  eligibility  to  compete  for 
projects  under  specific  SOAs. 

Further  Information 

For  further  information,  contact  the 
Director,  Technical  Assistance  and 
Research  Division,  at  the  above  address; 
telephone,  (202)  482-4085 

IX.  Program:  Economic  Adjustment 
Assistance  (Title  IX) 

(Catalog  of  Federal  Domestic  Assistance  No. 
11.307  Special  Economic  Development  and 
Adjustment  Assistance  Program— Long-Term 
Economic  Deterioration  (LTED)  and  Sudden 
and  Severe  Economic  Dislocation  (SSED))  1.3 
CFR  Part  308 

Authority 

Funds  under  tlie  Economic 
Adjustment  Program  are  used  to  assist 
areas  experiencing  changes  in  their 
economic  situation  which  are  causing, 
or  threaten  to  cause,  serious  structural 
damage  to  the  underlying  economic 
base.  Such  changes  may  occur  suddenly 
or  over  time,  and  result  from  industrial 
or  corporate  restructuring  in  response  to 
technological  advancements  or  changes 
in  the  marketplace,  new  Federal  laws  or 
requirements,  reductions  in  defense 
expenditures,  depletion  of  natural 
resources  and  natural  disasters.  Strategy 
grants  provide  the  resources  for 
organizing  and  conducting  a  strategic 
planning  process  and  Implementation 
grants  support  one  or  more  activities 
identified  in  an  adjustment  strategy 
approved,  though  not  necessarily 
funded  by  EDA.  Such  activities  include 
but  are  not  limited  to:  the  creation  or 
expansion  of  strategically  targeted 
business  development  and  financing 
programs,  infi-astructure  improvements, 
organizational  development,  and  market 
or  industry  research  and  analysis.  This 
program  is  authorized  under  Title  IX  of 
the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended. 
42  U.S.C.  3241-3245. 

Program  Objective 

The  purpose  of  the  Economic 
Adjustment  Program  is  to  enable 


communities  in  affected  areas  to  meet 
the  challenge  of  economic  change, 
constructively  and  effectively,  through 
strategies  for  inducing  capital 
investment  in  production  of  the  types  of 
goods  and/or  services  for  which  the 
community  may  have  or  be  able  to 
develop  a  comparative  economic 
advantage,  and  which  will  lead  to 
saving  and/or  creating  permanent  jobs. 
In  providing  funding  to  support  the 
adjustment  process.  EDA's  objectives 
are  to:  (1)  Provide  impacted 
communities  with  the  skills  and 
knowledge  needed  to  organize  and  carr>' 
out  a  strategic  planning  process  focusing 
on  increasing  the  productivity  and 
competitiveness  of  a  community's 
assets,  for  example,  existing  industries 
and  business  acumen,  natural  resources, 
and  labor  force  skills;  (2)  expand  the 
capacity  of  public  officials  and 
development  organizations  to  work 
more  effectively  with  their  business 
community  to  identify  and  address 
unmet  needs  of  strategically  targeted 
firms  for  management  assistance,  access 
'to  information  to  help  with  marketing 
and  modernization  and  finding  sources 
of  financing,  and  in  organizing 
collaborative  alliances  among  firms  for 
such  activities  as  product  and  market 
research,  and  new  product 
<ievelopment;  (3)  assist  communities 
overcome  critical  impediments  to 
implementing  their  adjustment  strategy, 
such  as  a  lack  of  available  financing  for 
the  targeted  businesses  or  weaknesses  in 
their  economic  infrastructure  for  which 
no  other  sources  of  funding,  including 
EDA's  Title  I  Program,  are  available;  (4) 
enable  communities  to  coordinate  and 
strategically  target  Federal  resources 
available  to  support  economic  recovery 
from  Federal  actions  adversely  affecting 
a  major  industrial  sector  and/or  the 
economy  of  a  discrete  geographic 
region,  and  from  natural  disasters;  and 
(5)  encourage  the  development  of 
innovative  public/private  approaches  to 
economic  restructuring  and 
rnvitalization. 

Funding  Availability 

Funds  in  the  amount  of  $45  million 
are  available  for  the  Economic 
Adjustment  Program  in  FY  1995.  Grants 
awarded  under  this  program  generally 
range  between  $25,000  and  $5  million. 

Funding  Instrument 

Title  IX  funds  are  awarded  through 
grants  generally  not  to  exceed  75 
percent  of  the  project  cost.  Acceptable 
sources  of  the  local  share  include,  but 
are  not  limited  to.  local  government 
general  revenue  funds;  Communitv 
Development  Block  Grant  (CDBG)' 
entitlement  funds  or  balance  of  state 
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awards;  and  other  public  and  private 
donations.  The  Assistant  Secretary  may 
waive  all  or  part  of  the  25  percent 
nonfederal  share  of  economic 
adjustment  assistance  grants,  if  he 
determines  that  the  nonfederal  share  is 
not  reasonably  available  because  of  the 
critical  nature  of  the  situation  requiring 
economic  adjustment  assistance  or  for 
other  good  cause.  The  full  amount  of  the 
local  share  need  not  be  in  hand  at  the 
time  of  application;  however,  the 
applicant  must  have  a  firm  commitment 
from  identified  source(s),  and  the  funds 
must  be  readily  available.  The  local 
share  must  not  be  encumbered  in  any 
way  that  wocid  preclude  its  use  as 
required  by  the  grant  agreement.  The 
local  share  for  grants  to  establish  or 
recapitalize  a  revolving  loan  fund  (RLF) 
must  be  in  cash,  and  while  the  local 
share  for  grants  for  other  activities  may 
be  cash  or  in-kind,  priority 
consideration  will  be  given  to  proposals 
with  a  cash  local  share. 

Eligible  Applicants 

Eligible  applicants  within  areas 
meeting  the  EDA  eligibility  criteria 
described  below  include  a 
redevelopment  area  or  economic 
development  district  established  imder 
Title  IV;  an  Indian  tribe;  a  state;  a  city 
or  other  political  subdivision  of  a  state, 
or  a  consortium  of  such  political 
subdivisions;  a  Community 
Develspment  Corporation  defined  in  the 
Community  Economic  Development  Act 
of  1981,  42  U.S.C.  9802  (i.e.. 
Community  Development  Corporations 
receiving  financial  assistance  under  the 
authority  of  the  Community  Services 
Block  Grant  Act.  as  amended,  42  U.S.C. 
9910(d));  a  nonprofit  organization 
determined  by  EDA  to  be  the 
representative  of  a  redevelopment  area 
for  purposes  of  the  particular  project; 
the  Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Eligible  Areas 

The  area(s)  to  be  assisted  by  tlie 
applicant  generally  must  be  eUgible  on 
the  basis  of  the  criteria,  descrited 
below,  for  establishing  that  it  is 
experiencing  either  Long-Term 
Economic  Deterioration  or  a  Sudden 
and  Severe  Economic  Dislocation. 

A.  Long-Term  Economic  Deterioration 
(LTED) 

To  receive  priority  consideration  for 
funding  as  an  LTED  area,  the  area  must 
be  experiencing  at  least  one  of  three 
economic  problems:  very  high 


unemployment:  low  per  capita  income; 
or  chronic  distress  (i.e.,  failure  to  keep 
pace  with  national  economic  growth 
trends  over  the  last  five  years).  Priority 
will  be  given  to  those  areas  with  two  or 
more  of  these  indicators.  Eligibility  is 
generally  determined  statistically. 
Further  information  is  available  from 
EDA's  regional  offices  or  the  economic 
development  representative  for  your 
area  (see  Section  XII  of  this  Notice). 

B.  Sudden  and  Severe  Economic 
Dislocation  (SSED) 

To  receive  priority  consideration  for 
funding  as  an  SSED' area,  the  ar^a  must 
show  actual  or  threatened  permouent 
job  losses  that  exceed  the  following 
threshold  criteria,  unless  otherwise 
determined  by  the  Assistant  Secretary-: 

1.  For  areas  not  in  Metropolitan 
Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Labor  Market  Area  exceeds  the  national 
average,  the  dislocation  must  amount  to 
the  lesser  of  two  (2.0)  percent  of  the 
employed  population,  or  500  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Labor  Market  Area  is  equal  to  or  less 
than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
four  (4.0)  percent  of  the  employed 
population,  or  1,000  direct  jobs. 

2.  For  areas  within  Metropolitan 
Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Metropolitan  Statistical  Area  exceeds 
the  national  average,  the  dislocation 
must  amount  to  the  lesser  of  one-half 
(0.5)  percent  of  the  employed 
population,  or  4,000  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Metropolitan  Statistical  Area  is  equal  to 
or  less  than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
one  (1.0)  percent  of  the  employed 
population  or  8,000  direct  jobs. 

In  addition,  fifty  (50)  percent  of  the 
job  loss  threshold  must  result  fix?m  the 
action  of  a  single  employer,  or  eighty 
(80)  percent  of  the  job  loss  threshold 
must  occur  in  a  single  standard  industn,- 
classification  (i.e.,  two  digit  SIC  code).  " 

In  the  case  of  a  Presidentially 
declared  natural  disaster,  the  area 
eligibility  criteria  are  waived.  In  other 
exceptional  circumstances,  the  criteria 
may  be  partially  or  fully  waived  at  the 
discretion  of  the  Assistant  Secretar\-. 

Actual  dislocations  must  have 
occurred  within  one  year  and 
threatened  dislocations  must  be 
anticipated  to  occur  within  two  years  of 
the  date  EDA  is  contacted. 

Project  Duration 

Projects  are  expected  to  De  completed 
in  a  timely  manner  consistent  with  the 
nature  of  the  project.  However,  the 
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maximum  j)eriod  for  which  assistance 
will  be  provided  shall  not  be  more  than 
five  years  from  date  of  award. 

Evaluation  Criteria 

All  proposals,  regardless  of  the  basis 
for  the  area's  eligibility,  will  be  screened 
for  conformance  to  statutory  and 
regulatory  requirements,  the  relative 
severity  of  the  area's  economic  problem, 
the  quality  of  the  strategy  developed  (or 
scope  of  work  for  the  strategy  to  be 
developed)  to  address  the  problem,  the 
merits  of  the  activity(ies)  for  which 
funding  is  requested,  and  ability  of  the 
prospective  appUcant  to  carry  out  the 
proposed  activity(ie«)  successfully. 

Particular  program  requirements  and 
factors  are  not  weighted  in  EDA's 
evaluation  of  proposals  as  all  factors  are 
equally  important.  Projects  will  be 
evaluated  on  the  basis  of  the  elements 
listed  below  in  order  to  meet  the  goals 
described  above. 

A.  For  Strategy  Grants 

1.  The  applicant  organization  has  the 
necessary  authority,  mandate  and 
capacity  to  lead  and  manage  the 
planning  process  and  implementation  of 
the  resulting  strategy. 

2.  The  planning  process  provides  for 
the  representation  of  public  and  private 
sector  entities  with  a  contribution  to 
make  to  the  development  of  the  strategy 
and/or  on  which  accomplishment  of  the 
strategic  objectives  will  depend.  These 
entities  include  public  program  and 
service  providers,  trade  and  business 
associations,  educational  and  research 
institutions,  community  development 
corporations,  etc. 

3.  The  proposed  scope  of  work 
focuses  on  the  specific  economic 
problems  to  be  addressed  and  provides 
for  undertaking  the  appropriate  research 
and  analysis  needed  to  formulate  a 
realistic,  market-based,  adjustment 
strategy. 

B.  For  Implementation  Grants 

1.  Any  activity  or  project  proposed  for 
funding  must  generally  be  clearly 
identifiable  as  an  integral  and  priority 
element  within  an  adjustment  strategy 
for  the  eligible  area(s)  prepared  or 
updated  within  the  preceeding  two 
years.  The  strategy  should  address  and/ 
or  provide  evidence  of  the  following: 

a.  An  appropriately  designed  and 
conducted  plaiming  process; 

b.  A  thorough  understanding  of  the 
economic  problems  being  addressed; 

c.  A  sound  analysis  of  the  industry 
sectors  and  the  firms  within  them  that 
comprise  the  area's  economic  base,  and 
of  the  particular  strengths  and 
weaknesses  of  the  area  that  contribute 


to,  or  detract  from,  its  current  and 
potential  economic  competitiveness. 

d.  Strategic  objectives  that  flow  from 
the  economic  analysis  and  conclusions 
and  focus  on  stimulating  investment  in 
new  and/ or  expanding  economic 
activities  that  offer  the  best  prospects  for 
revitalization  and  growth; 

e.  Appropriate  and  necessary 
resources  in  the  area  and  elsewhere 
have  been/will  be  mobilized  and 
coordinated  to  support  implementation 
of  the  strategy;  and 

f.  The  performance  measures  which 
the  applicant  will  use  to  assess  progress 
toward  accomplishing  its  strategic 
objectives. 

2.  All  individual  activities  or  projects 
proposed  for  funding  must  be  consistent 
with  one  or  more  of  the  Economic 
Adjustment  Program  objectives  stated 
above.  Particular  consideration  will  be 
given  to  proposals  involving  innovative 
approaches  to  building  and 
implementing  public/private  and 
multifirm  partnerships  for  such 
purposes  as  new  product  development 
and  marketing,  and  dissemination  and 
application  of  new  production 
technologies  and  management  practices. 

3.  Proposals  for  capitalizing  or 
recapitalizing  a  RLF  must  in  addition 
describe  and/or  provide  evidence  of: 

a.  The  need  for  a  new  or  expanded 
public  financing  tool  to  complement 
other  business  assistance  programs  and 
services  available  to  firms  and/or 
would-be  entrepreneurs  in  industry 
sectors  and/or  locations  targeted  by  the 
adjustment  strategy; 

b.  The  types  of  financing  activities 
anticipated;  and 

c.  Tne  prospective  RLF's 
organizational  capacity  to  work 
effectively  with  the  business  community 
and  other  financing  providers,  to 
function  as  an  integral  part  of  the 
overall  economic  adjustment  effort  and 
to  manage  the  lending  function. 

Proposal  Submission  Procedures 

Interested  parties  should  contact  the 
economic  development  representative 
for  the  area  or  the  appropriate  EDA 
regional  office  (see  Section  XII  of  this 
Notice)  for  a  proposal  package. 

Application  Procedures 

Following  a  review  of  project 
proposals,  EDA  will  invite  those 
proponents  of  projects  selected  for 
funding  consideration  to  submit 
applications.  It  should  be  noted  that  an 
invitation  to  apply  does  not  assure 
funding.  The  application  will  include 
an  ED-540,  as  approved  by  the  Office  of 
Management  and  Budget  Control  No. 
0610-0058.  Apphcants  for  RLF  funding 
are  generally  required  to  submit  a  RLF 


Plan  in  addition  to  the  adjustment 
strategy  for  the  area.  Guidelines  on 
RLF's  are  available  from  the  regional 
offices. 

Further  Information 

For  further  information,  contact  the 
appropriate  economic  development 
representative,  EDA  regional  office  (see 
Section  XII  of  this  Notice),  or  the 
Director,  Economic  Adjustment 
Division,  Economic  Development 
Administration,  Room  7327,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  482-2659. 

X.  Program:  Defense  Conversion 
Assistance 

(Catalog  of  Federal  Domestic  Assistance  No: 
11.307  Special  Economic  Development  and 
Adjustment  Assistance  Program — l.ong-Term 
Economic  Deterioration  (LTED)  and  Sudden 
and  Severe  Economic  Dislocation  (SSED))  13 
CFR  Part  308 

Authority 

Funds  under  the  Defense  Conversion 
program  are  used  to  enable  areas  where 
economies  are  adversely  impacted  by 
reductions  in  defense  spending,  to 
facilitate  the  orderly  redeployment  of 
their  defense  created  assets  to  activities 
which  help  restructure  and/or 
strengthen  their  economic  base.  Areas 
experiencing  closure  of  a  military 
facihty,  a  defense  related  Department  of 
Energy  faciUty  and/or  reductions  in 
defense  procurements  may  be  eligible 
for  assistance.  This  program  is 
authorized  under  section  4103(b)  of 
Division  D  of  Public  Law  101-510  for 
FY  1991,  and  section  4305  of  Division 
D  of  Public  Law  102-484  for  FY  1993, 
10  U.S.C.  2391  note;  and  by  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C.  3131, 
3151(a),  3151(b),  and  3171(a)(3). 

Program  Objective 

The  program  is  designed  to  provide 
defense  impacted  communities  with  the 
resources  to  develop  and/or  carry  out 
programs  and  projects,  singly  or  in 
combination,  that  support 
implementation  of  a  defense  conversion 
strategy  or  base  re-use  plan.  Commonly 
funded  types  of  programs  and  projects 
include,  but  are  not  limited  to:  planning 
and  strategy  development  (only  as  may 
be  necessary  to  complement  and  expand 
work  funded  by  the  Office  of  Economic 
Adjustment,  Department  of  Defense); 
research  and  analysis,  such  as  marketing 
and  feasibility  studies;  design  and 
delivery  of  conversion  or  development 
assistance  and  services  for  affected 
businesses,  typically  smaller  defense 
contractors  in  order  to,  for  example,  fill 
gaps  in  available  technical  services, 
developing  collaborative  alliances  for 


new  product  and  market  development, 
and  establishing  or  expanding  financing 
programs  for  targeted  businesses;  and 
infrastructure  improvements  needed  to 
facilitate  the  re-use  of  former  miUtary 
facilities. 

Assistance  may  be  provided  directly 
to  affected  communities,  and  also 
through  other  entities,  such  as  states  or 
regional  development  organizations, 
when  to  do  so  would  result  in  more 
effective  and  efficient  delivery  of  a 
particular  service  or  program. 

Funding  Availability 

Funds  in  the  amount  of  $120  million 
are  available  for  the  Defense  Conversion 
program  in  FY  1995.  Grants  awarded 
under  this  program  generally  range 
between  $25,000  and  $5  million. 

Note:  The  Selection  Criteria  and 
Application  Procedures  set  forth  in  this 
announcement  supersede  those  previously 
announced  in  the  Federal  Register  of  May  6. 
1993  (58  PR  27188).  and  apply  to  the 
unobligated  balance  of  the  S80  million 
authorized  under  section  4305  of  Division  D 
of  Public  Law  102-484  and  of  the  $50  million 
authorized  under  section  4103(b)  of  Division 
D  of  Public  Law  101-510. 

Funding  Instrument 

Assistance  is  in  the  form  of  grants, 
which  will  normally  be  awarded  under 
the  authority  of  EDA's  Title  IX 
Economic  Adjustment  program. 
However,  grants  for  assistance  under  the 
Defense  Conversion  program  may  also 
be  made  to  applicants  eligible  for 
assistance  under  the  Title  I  Public 
Works  and  the  Title  III  Technical 
Assistance,  Research  and  Planning 
programs. 

Title  IX  grants  may  be  awarded  for  up 
to  75  percent  of  the  total  project  cost. 
Acceptable  sources  of  the  local  share 
include,  but  are  not  limited  to.  local 
government  general  revenue  funds; 
Community  Development  Block  Grant 
(CDBG)  entitlement  funds  or  balance  of 
state  awards;  and  other  public  and 
private  donations.  The  Assistant 
Secretary  may  waive  all  or  part  of  the 
25  percent  nonfederal  share  of  economic 
adjustment  assistance  grants,  if  he 
determines  that  the  nonfederal  share  is 
not  reasonably  available  because  of  the 
critical  nature  of  the  situation  requiring 
economic  adjustment  assistance  or  for 
other  good  cause.  The  full  amount  of  the 
local  share  need  not  be  in  hand  at  the 
time  of  application;  however,  the 
apphcant  must  have  a  firm  commitment 
from  identified  source(s),  and  the  funds 
must  be  readily  available.  The  local 
share  must  not  be  encumbered  in  any 
way  that  would  preclude  its  use  as 
required  by  the  grant  agreement.  The 
local  share  for  a  revolving  loan  fund 
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project  must  be  in  cash,  and  while  the 
local  share  for  other  types  of  defense 
conversion  activities  may  be  cash  or  in- 
kind,  priority  consideration  will  be 
given  to  proposals  with  a  cash  local 
share. 

For  information  regarding  local  share 
requirements  for  the  Title  I  Public 
Works  and  the  Title  III  Technical 
Assistance,  Research  and  Planning 
programs.  Sections  11,  IV  and  VI  of  this 
Annoimcement  should  be  consulted. 

In  accordance  writh  Public  Law  103- 
317,  financial  assistance  may  be 
provided  for  projects  to  be  located  on 
miUtary  installations  closed  or 
scheduled  for  closure  or  realignment  to 
eligible  grantees  under  PWEDA  without 
it  being  required  that  the  grantee  have 
title  or  ability  to  obtain  a  lease  for  the 
property,  for  the  useful  hfe  of  the 
project  when,  in  the  opinion  of  the 
Secretary  of  Commerce  such  financial 
assistance  is  necessary  for  the  economic 
development  of  the  area;  and  the 
Secretary  of  Commerce  may,  as  he  or 
she  deems  appropriate,  consuh  with  the 
Secretary  of  Defense  regarding  title  to 
the  land  on  miUtary  installations  closed 
or  scheduled  for  closure  or  realignment. 


Eligible  Applicants 

Eligible  applicants  within  areas 
meeting  the  eligibility  criteria  described 
below  include  a  redevelopment  area  or 
economic  development  district 
established  under  Title  IV  of  this  Act,  42 
U.S.C.  3161;  an  Indian  tribe;  a  state;  a 
city  or  other  political  subdivision  of  a 
slate,  or  a  consortium  of  such  political 
subdivisions;  a  Community 
Development  Corporation  defined  in  the 
Community  Economic  Development  Act 
ofigei,  42  U.S.C.  9802  (i.e.. 
Community  Development  Corporations 
receiving  financial  assistance  under  the 
authority  of  the  Community  Services 
Block  Grant  Act,  as  amended,  42  U.S.C. 
9910(d));  a  nonprofit  organization 
determined  by  EDA  to  be  the 
representative  of  a  redevelopment  area; 
and  the  Federated  States  of  Micronesia, 
the  Republic  of  the  Marshall  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

For  assistance  under  the  Title  I  Public 
Works  program,  and  Title  III  Technical 
Assistance,  Research  and  Planning 
programs.  Sections  n,  IV  and  VI  of  this 
Annoimcement  should  be  consulted. 

Applicants  must  meet  either  the 
Department  of  Defense  criteria  or  the 
Economic  Adjustment  program  criteria 
described  in  A  and  B  below: 


A.  Department  of  Defense  Criteria 

(1)  In  the  case  of  a  proposed  or  actual 
estabhshment,  realignment,  or  closure 
of  a  military  installation,  where  the 
Secretary  of  Defense  determines  that 
such  action  is  likely  to  have  a  direct  and 
significantly  adverse  consequence  on 
the  affected  community. 

(2)  In  the  case  of  a  publicly 
announced  planned  reduction  in  DOD 
spending,  the  cancellation  or 
termination  of  a  DOD  contract,  or  the 
failure  to  proceed  with  a  previously 
approved  major  defense  acquisition 
program,  assistance  may  be  provided 
only  if  the  reduction,  cancellation, 
termination,  or  fejlure  will  have  a  direct 
and  significant  adverse  impact  on  a 
community  and  will  result  in  the  loss  of 
the  lesser  of; 

(a)  2,500  or  more  employee  positions, 
in  the  case  of  a  Metropolitan  Statistical 
Area  (MSA)  or  similar  area  (as  defined 
by  the  Director  of  the  Office  of 
Management  and  Budget); 

(b)  1,000  or  more  employee  positions, 
in  the  case  of  a  labor  market  area 
outside  of  an  MSA;  or 

(c)  one  percent  of  the  total  number  of 
civilian  jobs  in  that  area. 

B.  EDA  Criteria 

The  dislocation  must  satisfy  one  of 
the  following  criteria  (in  e.xceptinnal 
circumstances,  the  criteria  may  be 
partially  waived  by  the  Assistant 
Secretary  for  Economic  Development): 

(1)  For  areas  not  in  MSAs: 

(a)  If  the  unemplojTnent  rate  of  the 
Labor  Market  Area  exceeds  the  national 
average,  the  dislocation  must  amount  to 
the  lesser  of  two  (2.0)  percent  of  the 
employed  population,  or  500  direct  jobs. 

(b)  If  the  unemployment  rate  of  the 
Labor  Market  Area  is  equal  to  or  less 
than  the  national  average,  the 
dislocation  must  amoimt  to  the  lesser  of 
four  (4.0)  percent  of  the  employed 
population,  or  1,000  direct  jobs. 

(2)  For  areas  within  MSAs: 

-   (a)  If  the  unemployment  rate  of  the 
MSA  exceeds  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
one-half  (0.5)  percent  of  the  employed 
population,  or  4.000  direct  jobs. 

(b)  If  the  unemployment  rate  of  the 
MSA  is  equal  to  or  less  than  the  national 
average,  the  dislocation  must  amount  to 
the  lesser  of  one  (1.0)  percent  of  the 
employed  population,  or  8,000  direct 
jobs. 

Under  the  Defense  program,  an  area 
will  normally  be  eligible  for  up  to  two 
years  before  the  announced  date  for  a 
base  closure  or  contract  reduction  and 
for  two  years  after.  However,  if 
completion  of  an  area's  adjustment 
strategy  is  delayed  for  good  reason,  the 
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area's  eligibility  may  be  extended  for  up 
to  one  year  from  the  date  the  strategy  is 
accepted  by  EDA. 

Project  Duration 

Projects  are  expected  to  be  completed 
in  a  timely  manner  consistent  with  the 
nature  of  the  project.  However,  the 
maximum  period  for  which  assistance 
will  be  provided  shall  not  be  more  than 
five  years  firom  date  of  award  for  Title 
I  and  Title  IX  projects.  For  projects 
under  Title  III  Technical  Assistance, 
Research  and  Planning  programs, 
assistance  will  be  for  the  period  of  time 
required  to  complete  the  scope  of  work, 
which  typically  will  not  exceed  twelve 
months. 

Evaluation  Criteria 

Evaluation  criteria  will  not  be 
assigned  weights  as  all  factors  are 
equally  important.  Projects  will  be 
evaluated  on  the  basis  of  the  elements 
listed  below  in  order  to  meet  the  goals 
described  above.  Key  factors  in  EDA's 
evaluation  of  proposed  defense 
conversion  projects  include: 

1.  The  relative  severity  of  the  impact 
of  the  defense  cutbacks  on  the  economic 
and  employment  base  of  the  area(s). 

2.  The  quality  of  the  area  economic 
adjustment/defense  conversion  strategy 
or  base  reuse  plan  which  is  a 
prerequisite  for  funding  consideration. 
The  plan  should  address  and/or  provide 
evidence  of  the  following: 

a.  An  appropriately  designed  and 
conducted  planning  process; 

b.  The  scale  and  characteristics  of  the 
impact  of  the  defense  cutbacks  on 
workers,  industry  sectors  and 
businesses; 

c.  Strategic  objectives  that  address  the 
defense  related  problems  and 
opportunities,  are  appropriate  to  the 
area's  particular  economic  attributes 
and  circumstances,  and  are  based  on 
sound  research  and  analysis; 

d.  All  appropriate  and  available 
Federal,  State  and  local  resources, 
programs,  services,  etc.,  have  been 
identified  and  will  be  mobilized  and 
coordinated  to  support  implementation 
of  the  strategy;  and 

e.  The  performance  measures  which 
the  applicant  will  use  to  assess  progress 
towaid  accomplishing  its  strategic 
objectives. 

Note:  EDA  may,  in  some  instances, 
consider  funding  a  project  prior  to 
completion  of  the  strategy/plan,  provided 
that  (a)  an  appropriate  community  planning 
process  is  underway,  (b]  suHicient  analysis 
has  been  done  to  show  that  the  proposed 
project  is  economically  viable  and  potentially 
consistent  with  the  evolving  strategy  and  (c) 
the  proposed  project  has  the  support  of  the 
community. 


3.  The  degree  to  which  the  proposed 
program/project  contributes  to: 

a.  Productive  redeployment  of  defense 
created  assets  (facilities,  workforce 
skills,  industrial  technologies  and 
production  capacity); 

b.  Overcommg  critical  impediments 
to  a  community's  ability  to  progress 
with  implementing  its  strategy  or  base 
reuse  plan;  and 

c.  Facilitating/stimulating  private 
sector  investment  in  the  production  of 
the  types  of  goods  and  services  that  will 
strengthen  the  economic  base  of  the  area 
over  the  long  term,  and  lead  to  the 
generation  of  new  employment 
opportunities  and  revenue. 

4.  The  capacity  of  the  prospective 
applicant  to  administer  the  proposed 
project  and  ensure  achievement  of  the 
stated  objectives. 

Proposal  Submission  Procedures 

When  a  major  defense  cutback  is 
announced,  EDA's  economic 
development  representative  for  the  state 
in  which  it  is  to  occur  will  normally 
contact  officials  of  the  affected 
community.  Otherwise,  the  interested 
parties  should  contact  either  the 
economic  development  representative 
for  the  area  or  the  appropriate  EDA 
regional  office  (see  Section  XII  of  this 
Notice).  The  economic  development 
representative  will  track  the 
community/s  strategy /base  reuse 
planning  process  and  provide 
information  regarding  activities/projects 
that  could  be  considered  for  EDA 
assistance.  At  such  time  as  the  planning 
process  is  sufficiently  advanced  for 
prospective  implementation  programs 
and  projects  to  have  been  identified,  the 
economic  development  representative 
will  advise  the  commimity  on  the 
preparation  of  a  short  funding  proposal. 

Application  Procedures 

EDA  will  evaluate  proposals  using  the 
evaluation  criteria  cited  above.  Once  the 
merits  of  the  proposal  are  established, 
EDA  will  work  if  necessary  with  the 
prospective  applicant  to  clarify 
elements  of  the  proposal  and  such  EDA 
administrative  policies  and 
requirements  as  may  apply  to  the 
particular  type  of  program  or  project  for 
which  assistance  is  being  requested.  For 
example,  applicants  for  assistance  to 
capitalize  a  revolving  loan  fund  (RLF) 
are  generally  required  to  submit  a  RLF 
Plan. 

When  a  proposal  is  selected  for 
funding  consideration,  EDA  will  invite 
the  proponent  to  submit  a  formal 
application  under  the  authority  of  the 
specified  funding  program,  i.e.,  Title  I, 
III  or  IX.  The  appropriate  formal 
application  package  will  be  provided.  It 


should  be  noted  that  an  invitation  to 
apply  does  not  assiue  funding. 

Further  Information 

For  further  information,  contact  the 
appropriate  economic  development 
representative,  EDA  regional  office  (see 
Section  XII  of  this  Notice),  or  the 
Director,  Economic  Adjustment 
Division,  Economic  Development 
Administration,  Room  7327,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  482-2659. 

XI.  Program:  Trade  Adjustment 
Assistance 

{Catalog  of  Federal  Domestic  Assistance: 
11.313  Economic  Development — Trade 
Adjustment  Assistance)  13  CFR  Part  315 

Authority 

Funds  under  the  Trade  Adjustment 
Assistance  Program  are  awarded  to  a 
network  of  Trade  Adjustment 
Assistance  Centers  ("TAACs),  located 
around  the  Nation,  which  provide 
technical  assistance  to  certified  firms 
adversely  affected  by  increased  imports. 
This  program  is  authorized  under  "Title 
II,  Chapter  3  of  the  Trade  Act  of  1974, 
19  U.S.C.  2341-2355. 

Funding  Availability 

Funds  in  the  amount  of  $10.0  million 
are  available  for  trade  adjustment 
assistance.  Nearly  all  of  these  funds  will 
be  provided  to  the  nationwide  network 
of  TAACs  through  cooperative 
agreements.  Individual  awards  generally 
range  between  $650,000  and  $1,025 
million.  No  new  centers  will  be  funded 
in  FY  1995. 

Funds  are  also  awarded  under  this 
program  to  organizations  representing 
trade-injured  industries.  Limited  funds 
are  available  for  industry  technical 
iassistance  for  continuation  of  an 
existing  program.  No  new  industry 
assistance  projects  are  expected  to  be 
funded  in  FY  1995. 

Program  Objective 

The  Trade  Adjustment  Assistance 
Program  is  designed  to  provide 
technical  assistance  to  certified  firms 
and  industries  hurt  by  the  impact  of 
increased  imports.  The  TAACs  help 
firms  submit  certification  petitions  to 
the  Trade  Adjustment  Assistance 
Division  (TAAD)  of  EDA.  If  the  firm  is 
certified,  TAACs  provide  technical 
assistance  to  the  firm  in  developing  a 
strategy  to  adjust  to  the  import  injury. 
A  firm  should  work  closely  with  the 
appropriate  TAAC  in  petitioning  for 
certification.  Certified  firms  should  also 
work  closely  wi\h  the  appropriate 
TAAC  in  diagnosing  their  problems  and 
developing  an  adjustment  proposal,  and 


in  applying  for  technical  assistance  if 
their  adjustment  proposal  is  accepted  by 
EDA. 

An  industry  association  or  other 
organization  interested  in  receiving  an 
industry  assistance  cooperative 
agreement  must  meet  with  a  TAAD 
representative  to  discuss  the  industry's 
problems,  opportunities,  and  assistance 
needs. 

Criteria  for  Evaluating  Industry 
Assistance  Proposals 

Industry  associations  and  other 
organizations  seeking  trade  adjustment 
industry  assistance  must  demonstrate 
that  the  industry  is  injured  by  foreign 
trade  and  that  the  activities  to  be  funded 
vdll  yield  some  short-term  actions  that 
the  industry  itself  (and  individual  firms) 
can  and  will  take  toward  the  restoration 
of  the  industry's  international 
competitiveness.  Evaluation  criteria  will 
not  be  assigned  weights  as  all  factors  are 
equally  important.  Projects  will  be 
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evaluated  on  the  basis  of  the  elements 
listed  below  in  order  to  meet  the  goals 
described  above. 

The  emphasis  is  on  practical  results 
that  can  be  implemented  in  the  near 
term,  and  long-term  research  and 
development  activities  are  given  low 
priority.  It  is  also  expected  that  the 
industry  will  continue  activities  on  its 
own  without  the  need  for  continued 
Federal  assistance. 

Application  Procedures 

Industry  associations  or  other 
organizations  seeking  industry 
assistance  must  submit  an  application 
identified  as  Standard  Form  424  (OMB 
Control  No.  0348-0043),  if  encouraged 
to  do  so  as  a  result  of  the  meeting  with 
a  TAAD  representative. 

Acceptable  industry  assistance 
applications  will  be  processed  as  funds 
are  available;  normally  one  to  three 
months  is  required  for  final  decision  on 
apphcation. 


Formula  and  Matching  Requirements 
Generally,  a  minimum  of  50  percent 
share  is  required  for  industry  assistance 
cooperative  agreements. 

Length  and  Time  Phasing  of  Assistance 

Industry  assistance  cooperative 
agreements  are  generally  for  a  12-month 
period,  but  may  be  longer  for  tasks 
requiring  more  time  to  complete. 

Further  Information 

For  further  information,  contact  the 
Director.  Trade  Adjustment  Assistance 
Division,  Economic  Development 
Administration.  Room  7023,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  482-3373. 

Xn.  EDA  Regional  Offices  and 
Economic  Development  Representatives 

The  EDA  regional  and  field  offices, 
states  covered,  and  the  economic 
development  representatives  (EDRs)  are 
listed  below. 


EDRs 


States  covered 


Atlanta  Regional  Office 

401  West  Peachtree  Street,  N.W.,  Suite  1820 

Atlanta,  Georgia  30308-3510 

Telephone:  (404)  730-3002 


^"/onil^Ao^-  ^^r^-  ^'°"°''  Building.  Room  705.  474  South  Court  Street.  Montgomery.  AL  36104.  Telephone- 

(<:Ui>)  £23-7008. 

SfJ^.  Lola  B.,  Federal  Building,  Room  423,  80  North  Hughey  Avenue.  Orlando.  FL  32801,  Telephone:  (407)  64&- 
°%r^l!S!r  '^'  '^^'  ^°''  ^®^'  Peachtree  Street.  N.W.,  Suite  1820,  Atlanta.  GA  30308-3510.  Telephone:  (404) 

Hunter,  Bobby  D..  771  Corporate  Drive.  Suite  200,  Lexington,  KY  40503-5477.  Telephone-  (606)  224-7426 
Ainsworth,  Bob,  221  Federal  Building.  100  West  Caprtal  Street,  Jackson,  MS  39269.  Telephone-  (601)  965-4342" 
Jones,  Dale  L,  P.O.  Box  2522.  Raleigh,  NC  27601 .  Telephone:  (91 9)  856-4570 

Dixon.  Patricia  M.,  Strom  Thurmond  Federal  Building.  1835  Assembly  Street.  Floom  307,  Colurnt^aSC  29201 
Telephone:  (803)  765-5676.  '  ' 

Pari<s,  Mitchell  S..  261  Cumberiand  Bend  Drive,  Nashville,  TN  37228.  Telephone:  (615)  736-5911 


Alabama. 

Florida. 

Georgia. 

Kentucky. 
Mississippi. 
North  Carolina. 
South  Carolina. 

Tennessee. 


Austin  Regional  Office 

Thombeny  Building,  Suite  121 

903  San  Jacinto  Boulevard 

Austin,  Texas  78701-2450 

Telephone:  (512)  482-6461 


^  «^5^"'  ^^'  "°°^  ^^^'  ''®*^^'  ^"''**"9'  ^^  West  Capitol,  Little  Rock,  AR  72201.  Telephone:  (501)  324- 
^oSt*"'  ^^"*'^'  *^^  ^°^  ^°^^  ^^^^-  "°^  ^°^'  ^*'°"  "°"9®'  ^  70802-5523.  Telephone:  (504)  389- 
Swearingen,  James.  P.O.  Box  2662,  Santa  Fe.  NM  87504.  Telephone:  (505)  988-6557  .. 
Waters.  Alvin  X.  Jr..  5500  North  Western.  Suite  1 48.  Oklahoma  City,  OK  731 1 8-401 1 ,  Telephone'  (405)  231^198 

/?Io?;ii°^'.^o'*®  ^^^'  '^*^°^^^  Building.  903  San  Jacinto  Boulevard,  Austin,  TX  78701-2450.  Telephone: 
(512}  482-0118. 

"^^^a}^^^^^'  ®"'^®  121.  Thornberry  Building.  903  San  Jacinto  Boulevard,  Austin.  TX  78701-2450  Telephone 
(512)482-6119. 


Artcansas. 

Louisiana. 

New  Mexico. 
Oklahoma. 
Texas  (south). 

Texas  (north). 


Califomla  Field  Office 

Oakland  Federal  Building 

1301  Clay  Street.  Suite  675N 

Oakland,  Calif omia  94612-6217 

Telephone:  (510)  637-2988 


Sosson,  Deena  R..  1345  J  Street,  Suite  B.  Sacramento,  CA  95814,  Telephone:  (916)  551-1541 
Lewis.  William  J.,  1345  J  Street  Suite  A,  Sacramento,  CA  95814,  Telephone:  (916)  551-2160  ... 


California  (northern). 
California  (central). 
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Sates  covered 

Oaks,  Charles  W..  297  Marengo  Avenue.  Room  100.  Pasadena.  CA  91 102-6020.  Telephone:  (818)  583-6967  

California  (southern). 

Federal  Register  /  Vol.  60.  No.  49  /  Tuesday,  March  14,  1995  /  Notices 


13883 


Ctikago  Regional  Office 

111  North  Cwai  Street,  Suite  855 

Chicago,  IL  60606-7204 

Telephone:  (312)  353-7706 


Casals,  Alfred  L.  509  West  CapHoi.  Suite  204,  Springfield.  IL  62704,  Telephone:  (217)  492-^*224 

Henderson.  Richard  L.  Federal  Bulking  Courthouse,  Room  402,  46  East  Ohio  Street,  Indtenapolis,  IN  46204, 

Telephone:  (317)  226-6104. 
CoUison,  James  L,  100  North  Warren  Avenue,  Room  1018,  Saginaw,  Ml  48606-0667,  Telephone:  (517)  758- 

4097. 
Arnold,  John  B.  Ill,  104  Federal  BuMmg,  515  West  First  Street,  Ouluth,  MN  55802,  Telephone:  (218)  720-5326  .... 
Hickey,  Robed  F.,  Federsrf  Buidmg,  Room  607,  200  North  High  Street,  Columtxjs,  Ohto  43214,  Telephone:  (614) 

469-7314. 
Price.  Jack  D..  1320  W.  Olairemont  Ave.,  Suite  114,  Eau  Claire,  Wl  54701 ,  Telephone:  (715)  834-4079 


Illinois. 
Indiana. 

Michigaa 

Minnesota. 
Ohio. 

Wisconsia 


Denver  Regional  Office 

1244  Speer  Boulevard,  Room  670 

Denver,  Colorado  80204 

TeleplKMte:  (303)  844-4714 


Zander,  John.  1244  Speer  Boulevard,  Room  632.  Denver,  CO  80204.  Telephone:  (303)  844-4902  

Cecil.  Rotjert.  Federal  Building.  Room  593A,  210  Walnut  Street.  Des  Moines.  lA  50308,  Telephone:  (515)  284- 

4746. 
Paul  HikJebrandt,  Federal  BuikJng.  Room  B-02,  608  East  Cherry.  Columt)ia,  MO  65201.  Telephone:  (314)  442- 

8084. 

Rogers,  John  C,  Federal  BuikJing,  Room  196,  Drawer  10074,  Helena,  MT  59626,  Telephone:  (406)  449-5074 

Altjertson,  Warren  A.,  Federal  BuiWing,  Room  219,  Pien-e.  SO  57501,  Telephone:  (605)  224-8280  

Grant,  Cornelius  P.,  P.O.  Box  1911,  Bismarck,  ND  58501,  Telephone:  (701)  250-4321  ™ 

Ockey,  Jack,  Federal  BuikJing,  Room  2414,  125  South  State  Street.  Salt  Lake  City.  UT  84138,  Telephone:  (801) 

524-5119. 


Cok>rado,  Kansas. 
Iowa. 

Missouri. 

Montana. 

Nebraska,  South  Dakota. 

North  Dakota. 

Utah,  Wyoming. 


Philadelphia  Regional  Office 

Curtis  Center 

Independence  Square  West 

Suite  140  South 

Philadelphia,  PA  19106 

Telephone:  (215)  597-4603 


Hammartund,  C.N.  Jr..  Federal  Office  BuiWing.  Room  453.  450  Main  Street.  Hartford.  CT  06103.  Telephone:  (203) 

240-3256. 
Flynn,  Patricia  A.,  2568-A  Riva  Road,  Suite  200,  Annapolis,  MD  21401-7450,  Telephone:  (410)  962-2513 

Blitz.  Sandford.  Federal  ButkJtag,  Room  4100,  40  Western  Avenue,  Augusta,  ME  04330,  Telephone:  (207)  622- 

8271. 
Fitzhenry,  William  A.,  Boston  Federal  Office  BuiUing,  10  Causeway  Street,  Room  420  (Box  2),  Boston,  MA 

02222-1036,  Telephone:  (617)  565-7235. 

Potter,  Rita  V.,  143  North  Main  Street,  Suite  209,  Concord,  NH  03301,  Telephone:  (603)  225-1624 

Rossignol,  Clifford  J.,  44  South  ainton  Avenue,  Room  703,  Trenton,  NJ  08609,  Telephone:  (609)  989-2192  

MarshaU,  Harokf  J.  II,  620  Erie  Boulevard  West  Suite  104,  Syracuse,  NY  13204,  Telephone:  (315)  423-5203  

Pecone,  Anthony  M.,  1933A  New  Berwick  Highway,  Bkwmsburg,  PA  17815,  Telephone:  (717)  389-7560  

Cruz,  Ernesto  L,  Federal  Office  BuiWing,  Room  620,  150  Cartas  Chardon  Avenue,  Hato  Rey.  PR  00918-1738, 

Telephone:  (809)  766-5187. 
Noyes,  Neal  E.,  700  Centre  BuiWing,  Room  230,  704  E.  Franklin  Street,  Richmond,  VA  23219,  Telephone:  (804) 

771-2061. 
Davis,  R.  Byron,  Rose  City  Press  BuiWing.  550  Eagan  Street.  Room  305,  Charteslon,  WV  25301.  Telephone: 

(304)  347-6252. 


Connectkxit,  Rhode  Island. 

Delaware,  Maryland,  District 

of  Columt>ia. 
Maine. 

Massachusetts. 

New  Hampshire,  Vermont. 

New  Jersey. 

New  York. 

Pennsylvania. 

Puerto  Rkx),  Virgin  Islands. 

Virginia. 

West  Virginia. 


Seattle  Regional  omca 

Jackson  Federal  Building,  Room  1856 

915  Second  Avenue 

Seattia,  Washington  96174 

Telaphona:  (208)  220-7«e0 


Rk:h9rt.  Bemhard  E.  Jr.,  605  West  4th  Avenue,  Room  G-80.  Anchorage,  AK  99501-7594,  Telephone:  (907)  271- 

2274. 
Perot.  C.  Antony,  Phoenix  Plaza.  Suite  965,  2901  Norttt  Central.  Phoenix,  AZ  ^012,  Telephone:  (602)  640-2541  . 


Alaska. 

Arizona,  Nevada  (except 
Elko,  Eureka  and  White) 
Pine  Counties). 


EDRs 


McChesney,  Frank,  P.O.  Box  50264.  Federal  BuiWing.  Room  4106.  Honolulu.  HI  96850.  Telephone:  (808)  541- 

009  I . 

Ames,  Aldred  F.,  Room  441,  304  North  8th  Street,  Boise,  ID  83702,  Telephone:  (208)  334-1533 

Berblinger,  Anne  S.,  One  World  Trade  Center,  121  S.W.  Salmon  Street,  Suite  244,  Portland  OR  97204  Tele- 
phone: (503)  326-3078. 

Kirry.  Lloyd  P.,  Jackson  Federal  Building,  915  Second  Avenue,  Room  1856,  Seattle,  WA  98174  Telephone-  (206) 
220-7682. 


States  covered 


Hawaii,  Guam,  American 
Samoa,  Marshall  Islands, 
Micronesia,  Northem 
Marianas. 

Idaho,  Nevada  (counties  of 
Elko,  Eureka  &  White 
Pine). 

Oregon. 

Washington. 


Dated:  March  8, 1995. 
William  W.  Ginsberg, 

Assistant  Secretary  for  Economic 

Development. 
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Presidential  Documents 


Proclamation  6775  of  March  10,  1995 
National  Park  Week,  1995 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

Each  National  Park  is  a  classroom  without  walls,  a  living  laboratorv-  for 
learning  about  natural  environments,  important  historical  events,  and  valu- 
able cultural  resources  that  make  up  our  national  heritage.  To  preserve 
this  heritage,  the  National  Park  Service  works  with  students  and  teachers 
to  create  exciting  learning  environments  in  which  to  activate  a  child's  inter- 
est. 

Within  each  park  lies  a  compelling  story— a  powerful  reminder  of  our  Na- 
tion s  ongms  and  destiny.  Geology,  political  science,  marine  ecology,  the 
Livil  War,  langflage,  art,  music,  maritime  history,  geography,  wildlife  the 
American  Revolution,  technology-all  come  to  life  in  our"  National  Park 
bystem.  Today,  the  men  and  women  of  the  National  Park  Service  are  reachin<-^ 
out  to  the  next  generation  of  caretakers,  instilling  in  our  children  a  respec't 
tor  the  land,  an  understanding  of  our  common  American  heritage,  .and 
an  appreciation  of  parks  as  places  of  inspiration. 

Through  innovative  educational  programs,  the  National  Park  Service  is  ac- 
tively building  a  new  constituency  of  park  supporters  who  will  carry  with 
tnem  the  most  valued  lessons  of  our  country.  "Junior  Ranger"  programs 
throughout  the  United  States  help  children  understand  the  wonders  of  the 
national  parks  and  the  importance  of  preserving  them  for  years  to  come 
"Parks  As  Classrooms"  links  parks  with  local  schools  and  communities 
reaching  out  to  new  audiences  with  hands-on  activities.  Residential  camping 
programs  open  up  new  worlds  of  exploration  and  self-discovery  for  today's 
young  people,  in  both  inner  cities  and  rural  areas.  Seminars  for  teachers 
assist  in  encouraging  and  improving  the  connections  of  voung  people  to 
park  areas.  '        o  r     r 

National  Park  Week,  1995,  is  a  time  to  celebrate  the  rich  educational  tradition 
of  our  parks.  I  encourage  all  Am.ericans  to  join  me  in  obser\'ing  National 
Park  Week  as  the  beginning  of  a  lifetime  of  learning,  appreciating,  and 
acting  on  behalf  of  our  national  treasures.  I  call  on  all  Americans  to  learn 
more  about  our  National  Park  System  and  to  observe  this  week  with  appro- 
priate ceremonies  and  programs. 

NOW.  THEREFORE,  I,  WILLIAM  ].  CLINTON,  President  of  the  United  Stales 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  May  22 
through  May  28,  1995,  as  "National  Park  Week." 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
March  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the'  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6776  of  March  13,  1995 
National  Public  Health  Week,  1995 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

A  clean  bill  of  health  is  one  of  life's  most  precious  gifts.  But  for  many 
Americans,  and  for  millions  around  the  world,  good  health  can  seem  almost 
a  luxury.  The  AIDS  epidemic,  the  prevalence  of  poor  nutrition,  unplanned 
pregnancies,  and  environmental  degradation— these  are  just  some  of  the 
pressing  crises  facing  hardworking  public  health  officials  everywhere.  While 
our  society's  medical  technology  has  advanced  to  a  level  unimaginable  to 
the  generations  before,  the  crucial  job  of  ensuring  basic  public  health  for 
all  remains  just  beyond  our  reach. 

Now,  more  than  ever,  public  health  programs  and  services  are  needed  so 
that  we  can  ensure  the  best  possible  health  for  everyone.  Providing  safe 
living  and  working  environments,  developing  methods  to  immunize  popu- 
lations against  infectious  disease,  maintaining  good  nutritional  standards, 
and  having  good  prenatal  care  for  everyone  are  vital  endeavors— and  such 
primar>'  and  preventive  measures  can  mean  the  difference  between  life  and 
death. 

Every  day.  thousands  of  individuals  across  our  country'  are  working  to 
build  healthy  communities,  meet  the  needs  of  our  diverse  population,  plan 
appropriate  responses  to  natural  disasters,  educate  individuals  about  work- 
place hazards,  and  encourage  responsible  behavior  in  all  that  we  do.  Their 
leadership  is  helping  America  to  address  one  of  humanity's  most  essential 
concerns,  and  their  service  is  building  a  safer,  healthier  future  for  all  of 
our  people. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  April  3 
through  April  9,  1995,  as  "National  Public  Health  Week."  'l  call  upon  all 
Federal,  State,  and  local  public  health  agencies  to  join  with  appropriate 
private  organizations  and  educational  institutions  in  celebrating  this  occasion 
with  activities  to  promote  healthy  lifestyles  and  to  heighten  awareness  of 
the  many  benefits  good  health  brings. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


(KR  Doc.  95-6524 
Filed  3-13-95:  2:28  pm) 
Billing  code  3195-01-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  906 
[Docket  No.  FV94-90&--4FIR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Revision  of  Container  and  Container 
Pack  Requirements  and  Rules  and 
Regulations  for  Special  Purpose 
Shipments 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  appropriate 
modifications,  the  provisions  of  an 
interim  final  rule  which  revised 
container  requirements  and  added  a 
new  container  to  those  authorized  for 
use  by  handlers  of  Texas  citrus.  This 
final  rule  continues  a  relaxation  of  pack 
requirements  by  requiring  containers  to 
have  at  least  one-third  Texas  citrus  by 
volume,  rather  than  50  percent  citrus  by 
count.  This  rule  allows  for  more 
efficient  use  of  containers  and  provides 
handlers  with  more  flexibility  in 
packing  mixed  packs. 
EFFECTIVE  DATE:  April  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Friiit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  RoOTi  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
2431;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1313 
East  Hackbfflry,  McAllen,  Texas  78501; 
telephone:  (210)  682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906  (7  CFR  Fart  906) 
regulating  the  handling  of  oranges  and 
grapefiruit  grown  in  the  Lower  Rio 


Grande  Valley  in  Texas,  hereinafter 
referred  to  as  the  wder.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  |7  U.S.C.  601-fi74l, 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  histice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  sxiit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
con.sidered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  is^ied  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  Nitities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 


and  approximately  750  orartge  and 
grapefruit  producers  in  South  Texas. 
.  Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Section  906.40(d)  of  the  order 
authorizes  the  Secretary  to  fix  the  size, 
weight,  capacity,  dimensions,  or  pack  of 
the  container  or  containers  which  may 
be  used  in  the  packaging,  transportation, 
sale,  shipment,  or  other  handling  of 
Texas  oranges  or  grapefruit.  Consistent 
with  this  authority,  §  906.340  of  the 
order's  rules  and  regulations  specifies 
the  containers  that  may  be  used  by 
Texas  citrus  handlers.  These  containers 
include  cardboard  cartons;  mesh,  poly, 
and  vexar  bags;  and  a  number  of  master 
or  bulk  containers.  Additionally, 
experimental  containers  may  be 
approved  by  the  Texas  Valley  Gtrus 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  order.  The  handling  of  each  lot  of 
fruit  in  such  test  containers  is  subject  to 
prior  committee  approval  and  is  under 
the  supervision  of  the  committee. 

Tlie  committee  met  on  August  18. 
1994.  and  unanimously  recomm.ended 
that  the  container  requirements  be 
revised.  The  recommended  changes 
were  to  (1)  revise  the  inside  dimension 
specifications  of  two  authorized  master 
containers;  (2)  eliminate  certain 
restrii.lions  on  the  packing  of  mesh  or 
poly  bags;  and  (3)  add  a  new  fiberboard 
display  bin  to  the  list  of  approved 
confai;iers.  These  changes  were 
included  in  an  interim  final  rule  which 
became  effective  December  9. 1994  |59 
FR  6.3691). 

Two  of  the  containers  authorized  for 
use  prior  to  issuance  of  the  interim  final 
rule  were  (1)  closed  fiberboard  cartons 
with  inside  dimensions  of  20  inches  in 
length  by  13 'A  inches  in  width  by  9  V* 
to  10^4  inches  in  depth,  and  (2) 
fiberboard  cribs  with  dimensions  of  46 
inches  in  length  by  38  inches  width  by 
24  inches  hi^.  These  containers  were 
authorized,  respectively,  in 
subparagraphs  (iii)  and  (viii)  of 
§  906.340(a)(1).  They  were  used  as 
master  containers  for  shipping  bags  of 
fruit  or  for  shipping  fruit  in  bulk. 
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In  recent  seasons,  handlers  have  used 
experimental  containers  with  different 
dimensions  than  those  authorized  under 
§  906.340(a).  The  use  of  these  containers 
has  been  successful,  and,  thus,  the 
committee  recommended  that  the 
dimensions  specified  for  these  two 
containers  be  revised  to  provide  for 
more  flexibility  in  packing  Texas  citrus. 
Specifically,  subparagraph  (iii)  of 
§  906.34Q(a)(l)  was  revised  to  specify 
inside  dimensions  for  closed  fiberboard 
containers  of  20  inches  in  length  by 
13V4  inches  in  width  by  9%  to  13 
inches  in  depth.  The  revised 
dimensions  for  the  fiberboard  crib 
authorized  by  §906.340(a)(l)(viii)  are  46 
to  MVi  inches  in  length  by  37  to  38 
inches  in  width  by  24  inches  in  depth. 
These  revisions  enable  handlers  to  use 
a  wider  variety  of  containers  without 
having  to  receive  prior  committee 
approval  or  to  use  such  containers 
under  the  committee's  supervision. 

Section  906.340  authorizes  a  number 
of  mesh,  poly,  and  vexar  bags  that  may 
be  used  in  packing  Texas  citrus,  and, 
prior  to  issuance  of  the  interim  final 
rule  specified  the  master  containers  that 
can  be  used  to  ship  these  bags  of  fruit. 
For  example,  mesh  type  bags  having  a 
capacity  of  10  poimds  of  fruit  could 
only  be  packed  in  closed  fiberboard 
cartons  with  inside  dimensions  of  20 
inches  by  13»A  inches  by  9%  to  IOV4 
inches.  The  committee  recommended 
that  such  restrictions  be  eliminated  to 
permit  the  industry  to  pack  any 
authorized  bag  in  any  approved  master 
container.  This  revision  provides 
handlers  with  additional  flexibility  in 
packing  oranges  and  grapefruit  without 
having  to  follow  the  procedures 
governing  the  use  of  experimental 
containers.  This  rule  maintains  the 
revision  to  subparagraphs  (iii),  (iv),  (vii), 
(viii),  (ix),  and  (x)  of  §  906.340(a)(1).  The 
committee's  recommendation  that  the 
master  containers  utilized 
experimentally  during  the  past  few 
seasons  become  permanent  was 
implemented  in  the  interim  final  rule. 

"The  committee's  recommendation  for 
a  new  fiberboard  display  bin  was  added 
to  the  list  of  approved  containers  and 
continues  in  effect.  The  new  fiberboard 
display  bin  is  being  successfully  used 
by  the  Florida  citrus  industry.  The  high- 
graphic  bulk  bin  works  as  an  in-store 
advertisement,  increasing  traffic  and 
volume  movement  in  the  produce 
department.  Because  the  bin  is  vented, 
the  fruit  holds  up  better  during 
shipping.  The  bin  can  be  shipped  on 
pallets  or  "slip"  boards.  By  adding  these 
containers  which  were  previously 
approved  for  experimental  use  to  the 
permanent  list  of  containers,  there  is  no 
longer  a  requirement  that  each  lot  of 


fruit  shipped  in  such  containers  receive 
prior  approval  from  the  committee. 

The  mterim  final  rule  added 
subparagraph  (xi)  to  §  906.340(a)(1)  to 
authorize  the  use  of  this  container. 
Subparagraphs  (ix),  (x)  and  (xi)  of 
§  906.340(a)(1)  are  redesignated, 
respectively,  as  subparagraphs  (x),  (xi) 
and  (xii). 

Section  906.42  authorizes  the 
Secretary  to  modify,  suspend,  or 
terminate  regulations  based  upon 
recommendations  and  information 
submitted  by  the  committee,  or  other 
available  information  pursuant  to 
§§  906.34.  906.40,  906.45,  or  any 
combination  thereof,  in  order  to 
facilitate  the  handling  of  fruit. 

Consistent  with  §  906.42,  §  906.120  of 
the  order's  rules  and  regulations 
provides  that  oranges  and/or  grapefruit 
mixed  with  other  types  of  fruit  may  be 
handled  exempt  from  container  and 
pack  regulations,  subject  to  certain 
conditions.  One  of  those  conditions 
prior  to  issuance  of  the  interim  final 
rule,  was  that  the  oranges  and/or 
grapefioiit  constitute  at  least  50  percent 
by  count  of  the  contents  of  any 
container.  The  rule  continues  to  allow 
handlers  to  pack  V3  Texas  citrus  by 
volume  rather  than  50  percent  by  count 
as  authorized  in  §906.120(c)(4)(ii).  This 
change  provided  handlers  with  the 
flexibility  to  pack  a  variety  of  products 
(e.g.,  pecans,  jalapeno  jelly,  Washington 
apples,  avocadoes,  etc.)  in  the  mixed 
packs.  The  committee  recognized  the 
need  to  specify  that  mixed  packs 
contain  at  least  V3  Texas  citrus  by 
volume.  The  committee  believes  that  the 
change  will  allow  the  Texas  citrus 
industry  to  improve  producer  returns. 

The  Department's  opinion  is  that 
specifying  "Texas"  is  redundant.  As  a 
result  the  Department  did  not  include 
the  term  in  the  revision  of 
§906.120(c)(4)(ii). 

The  interim  final  rule  concerning  this 
action  was  published  in  the  December  9, 
1994.  Federal  Register  (59  PR  63691], 
with  a  30-day  comment  period  ending 
January  9. 1995. 

One  comment  was  received  from  Ms. 
Darlene  Barter,  manager  of  the 
committee.  Ms.  Barter  suggested  that  the 
revision  to  §906.120(c)(4)(ii)  in  the 
interim  final  rule  should  specify  "Texas 
citrus."  The  Department's  position  is 
that  the  industry  will  be  better  served  by 
stating  "grown  in  the  production  area" 
rather  than  stating  "Texas  citrus".  This 
will  encourage  handlers  to  ship  oranges 
and  grapefruit  grown  in  the  Lower  Rio 
Grande  Valley.  While  citrus  is  well 
defined  in  the  order,  the  Department 
agrees  that  there  is  a  need  for  additional 
clarity  in  the  order's  handling 
regulations.  The  best  way  to  improve 


the  clarity  of  the  handling  regulations  is 
by  stating  "grown  in  the  production 
area".  While  Ms.  Barter's  request  is  not 
accepted,  a  change  in  the  regulation  for 
clarity  will  be  incorporated. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  number 
0581-0068  for  Texas  oranges  and 
grapefruit. 

"There  is  no  reporting  burden  on 
handlers  of  oranges  and  grapefruit  who 
have  been  using  experimental 
containers  because  no  application  is 
required. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjects  in  7  CFR  Fart  906 

Grapefruit,  Marketing  agreements  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  amended  as 
follows: 

PART  906— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  906.1 20    Fruit  exempt  from  regulations. 

2.  Section  906.120(c)(4)  is  revised  to 
read  as  follows: 

***** 

(c)*  *  * 

(4)  Oranges  and  grapefruit  grown  in 
the  production  area  may  be  handled 
exempt  from  container  and  pack 
regulations  issued  pursuant  to 
§  906.40(d),  under  the  following 
conditions: 

(i)  Such  oranges  and/or  grapefruit 
grown  in  the  production  area  are  mixed 
with  other  types  of  fruit; 

(ii)  Such  oranges  and/or  grapefhiit 
grown  in  the  production  area  constitute 
at  least  one-third  by  volume  of  the 
contents  of  any  container,  and  any  such 
container  is  not  larger  than  a  Vio  bushel 
carton. 

(iii)  Such  grapefruit  grown  in  the 
production  area  grade  at  least  U.S.  No. 
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1,  and  such  oranges  grown  in  the 
production  area  grade  at  least  U.S. 
Combination  (with  not  less  than  60 
percent,  by  count,  of  the  oranges  in  any 
lot  grading  at  least  U.S.  No.l). 
***** 

Dated:  March  9. 1995. 
Sharon  Bomer  Lauritsen. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-6368  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  3410-02-W 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  2 

[Docket  No.  92-158-2] 

Animal  Welfare;  Licensing  and 
Records 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  regulations  to  require  dealers, 
exhibitors,  and  operators  of  auction 
sales  who  apply  for  license  renewal  to 
certify  that,  to  the  best  of  their 
knowledge  and  belief,  they  are  in 
compliance  with  the  regulations  before 
a  renewal  is  issued.  We  are  also 
amending  the  regulations  to  require 
dealers  and  exhibitors  to  use  certain 
forms  to  make,  keep,  and  maintain  the 
animal  identification  records  required 
by  the  regulations,  unless  a  variance  has 
been  granted  that  would  allow  the  use 
of  a  computerized  recordkeeping  system 
that  has  been  determined  by  the 
Administrator  to  meet  the  requirements 
of  the  regulations.  These  changes  will 
help  ensure  that  applicants  for  license 
renewal  are  in  compliance  with  the 
regulations  and  that  dealers  and 
exhibitors  keep  accurate  and  complete 
records,  thus  promoting  compliance 
with  the  Animal  Welfare  Act. 
EFFECTIVE  DATE:  April  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Debra  E.  Beasley.  Senior  Staff 
Veterinarian,  Animal  and  Plant  Health 
Inspection  Service,  Regulatory 
Enforcement  and  Animal  Care,  Animal 
Care,  4700  River  Road  Unit  84, 
Riverdale,  MD  20737-1234;  (301)  734- 
7833. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  regulations 
contained  in  9  CFR  part  2  (referred  to 
below  as  the  regulations)  pertain  to  the 
administrative  and  institutional 
responsibilities  of  regulated  persons 


UMI 


under  the  Animal  Welfare  Act  (7  U.S.C. 
2131,  efse?.)  (the  Act). 

On  December  28, 1993.  we  published 
in  the  Federal  Register  (58  FR  68559- 
68561,  Docket  No.  92-158-1)  a  proposal 
to  amend  the  regulations  to  require  that 
an  applicant  for  license  renewal  certify 
that,  to  the  best  of  the  applicant's 
knowledge  and  belief,  he  or  she  is  in 
compliance  with  the  regulations  and 
standards  and  agrees  to  continue  to  be 
in  compliance  upon  issuance  of  a 
renewed  license.  In  that  same 
document,  we  also  proposed  to  amend 
the  regulations  to  require  dealers  and 
exhibitors  to  use  Veterinary  Services 
(VS)  Form  18-5,  "Record  of  Dogs  and 
Cats  on  Hand."  and  VS  Form  18-6. 
"Record  of  Disposition  of  Dogs  and 
Cats,"  to  make,  keep,  and  maintain  the 
information  required  by  §  2.75(a)(1)  of 
the  regulations.  We  also  proposed  to 
add  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  form  numbers  in  front 
of  the  VS  form  numbers  that  appear  in 
several  places  in  the  regulations. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  February  28, 1994.  We 
received  11  comments  by  that  date.  The 
comments  were  submitted  by  a 
scientific  society,  animal  breeders  and 
distributors,  humane  and  animal  rights 
organizations,  and  private  citizens.  We 
carefully  considered  all  of  the 
comments  we  received.  They  are 
discussed  below  by  topic. 

Recordkeeping 

Comment:  The  use  of  VS  Forms  18- 
5  and  18-6  should  remain  optional 
since  many  facilities  have  accurate  and 
efficient  computerized  recordkeeping 
systems.  The  forms  that  APHIS  proposes 
to  require  are  cumbersome,  repetitive, 
and  outdated  and  they  do  not  provide 
spaces  for  all  the  information  that  is 
required  by  the  regulations. 

Response:  We  understand  that  many 
dealers  and  exhibitors,  especially  the 
larger  operations,  may  be  using 
computerized  systems  to  make,  keep, 
and  maintain  the  records  required  by 
§  2.75(a)(1)  of  the  regulations.  Because  it 
would  be  difficult  for  some  dealers  and 
exhibitors  to  switch  over  to  a  paper 
system,  we  have  added  a  provision  to 
the  regulations  that  will  enable  a  dealer 
or  exhibitor  to  apply  for  a  variance  from 
the  requirement  to  use  VS  Forms  18-5 
and  18-6.  If  APHIS  determines  that  a 
dealer  or  exhibitor  is  maintaining  a 
computerized  recordkeeping  system  that 
is  adequate  to  keep  the  required 
information,  a  variance  will  be  granted. 
An  appeal  procedure  is  also  included 
for  dealers  or  exhibitors  who  have  had 
their  request  for  a  variance  denied.  The 
variance  is  an  option  only  for  those 


dealers  and  exhibitors  who  are  using  a 
computerized  recordkeeping  system;  a 
variance  will  not  be  granted  for 
alternative  paper  records.  With  regard  to 
the  complaint  that  the  forms  are 
outdated,  APHIS  is  currently  developing 
updated  forms  that  reflect  the 
requirements  of  the  regulations.  The 
updated  forms  will  be  distributed  as 
supplies  of  the  existing  forms  are 
depleted. 

License  Renewal 

Comment:The  proposed  certification 
will  be  effective  only  if  it  supports 
APHIS  in  denying  the  license  renewal 
applications  of  facilities  not  in 
compliance  with  the  regulations  and 
standards.  Otherwise,  the  certification 
will  not  encourage  compliance  any 
more  than  the  statement  that  applicants 
are  currently  required  to  sign. 

Response:  The  regulations  in  §  2.5 
state  that  a  license  will  be  renewed  if, 
before  the  expiration  of  the  license,  the 
licensee  files  an  application  for  license 
renewal,  submits  an  annual  report  as 
required  by  §  2.7,  and  pays  the  required 
fees.  There  are  no  provisions  in  the 
regulations  for  denying  a  license 
renewal  application  as  long  as  the 
licensee  has  complied  with  those 
requirements.  However,  as  provided  in 
§  2.1(f)  of  the  regulations,  a  person  who 
fails  to  comply  with  any  provision  of 
the  Act  or  any  provision  of  the 
regulations  and  standards  shall  be  liable 
to  having  his  or  her  license  suspended 
or  revoked. 

Comment:  If  a  facility  was  in  the 
process  of  correcting  a  deficiency,  it 
would  be  unable  to  certify  that  it  is  in 
compliance  with  the  regulations  and 
standards  until  the  deficiency  was 
completely  corrected,  which  could  take 
up  to  30  days  or  even  longer.  Similarly, 
it  would  be  difficuh  for  a  ficensee  with 
more  than  one  facility  to  be  certain  that 
all  his  or  her  facilities  were,  at  any  given 
time,  in  compliance  with  the  regulations 
and  standards.  The  delays  that  could 
result  from  having  to  be  certain  that  all 
the  regulations  and  standards  had  been 
satisfied  could  cause  a  facility  to  miss 
its  deadline  for  license  renewal. 

Response:  If  a  licensee  who  had  been 
cited  for  a  deficiency  was  actively 
working  to  correct  that  deficiency, 
APHIS  would  be  aware — or  could  be 
informed — that  the  licensee  was 
addressing  the  problem  and  was  making 
a  good-faith  effort  to  comply  with  the 
regulations.  Such  a  situation  would  be 
no  reason  for  a  licensee  to  delay  filing 
a  license  renewal  application.  With 
regard  to  the  example  of  a  licensee  with 
more  than  one  facility,  it  is  the 
responsibility  of  a  Ucensee,  either 
personally  or  through  his  or  her 


13894      Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday.  March  15.  1995  /  Rules  and  Regulations      13895 


employees,  to  ensure  that  each  tacillty 
is  maintained  and  operated  in 
compliance  with  the  regulations.  If  a 
licensee  is  aware  of  a  deficiency  in  one 
of  his  or  her  facilities,  it  is  incumbent 
upon  the  licensee  to  address  the 
deficiency  in  order  to  remain  in 
compliance  with  the  regulations.  Having 
responsibility  for  more  than  one  facility 
is  not  an  excuse  for  knowingly  operating 
in  violation  of  the  regulations  and 
standards. 

Comment:  Prior  to  1979,  APHIS 
allowed  license  applicants  to  submit  an 
affidavit  stating  that  their  premises, 
facilities,  and  equipment  were  in 
compliance  with  the  regulations  and 
standards,  in  lieu  of  an  APHIS 
inspection.  However,  in  1979,  APHIS 
amended  the  regulations  to  remove  the 
applicant  affidavit  method  of 
ascertaining  comphance  because  of 
misrepresentation  and  misuse  of  the 
method  by  some  applicants.  In  hght  of 
that  experi«ice,  there  does  not  appear  to 
be  any  advantage  to  requiring  license 
applicants  to  agree  to  comply  with  the 
regulations  and  standards.  Therefore,  if 
APHIS  Finalizes  its  proposed 
certification  requirement  in  §  2.2.  the 
text  of  §  2.2  must  contain  a  reference  to 
the  inspection  provisions  of  §  2.3. 

Response:The  proposed  certification 
requirement  was  not  presented  as  an 
alternative  means  of  ascertaining 
compliance  or  as  a  substitute  for 
inspections.  The  certification 
requirement  will  have  no  effect  on  the 
provisions  of  §  2.3,  which  requires 
applicants  for  an  initial  license  or 
license  renewal  to  make  their  animals, 
premises,  facilities,  vehicles, 
equipment,  other  premises,  and  records 
available  for  inspection  so  that  an 
APHIS  inspector  may  ascertain  the 
applicant's  compliance  with  the 
standards  and  regulations. 

Comment:  It  is  unclear  how  APHIS 
intends  licensees  to  certify  that  they  are 
in  compliance.  A  simple  statement 
would  be  ineffective,  and  any 
documented  statement  would  entail  the 
use  of  lengthy  forms,  which  imp>ose  a 
significant  additional  paperwork  burden 
on  licensees.  Either  way.  new 
regulations  are  no  substitute  for  APHIS 
performing  rigorous  inspections. 

Response:  As  described  in  the 
proposed  rule,  an  applicant  for  license 
renewal  would  certify  that  he  or  she  is. 
to  the  best  of  the  applicant's  knowledge 
and  belief,  in  compliance  with  the 
regulations  and  standards  and  agrees  to 
continue  to  comply  with  the  regulations 
and  standards  by  signing  the  application 
form,  which  will  contain  a  statement  to 
that  effect.  The  certification  will  not 
necessitate  the  use  of  lengthy  forms  or 
the  imoosition  of  sienificant  additional 


paperwork  burdens.  As  mentioned 
above.  APHIS  does  not  intend  for  the 
certification  to  take  the  place  of 
inspections. 

Comment.- The  proposed  certification 
requirement  should  help  encourage 
compliance.  However,  to  promote  even 
greater  compliance,  the  certification 
should  actually  take  the  form  of  an 
affidavit,  signed  by  the  applicant, 
stating  that  the  applicant  has  read  the 
Act.  its  amendments,  and  the  applicable 
regulations  and  standards  in  their 
totality  and  understands  their  contents 
fully.  Further,  the  applicant  should 
verify  that  he  or  she  is  in  compUance 
with,  and  will  continue  to  comply  with, 
the  Act  and  its  implementing 
regulations  and  standards.  The 
applicant  should  have  to  have  paid  any 
outstanding  fines  levied  by  the  USDA 
for  violations  of  the  Act.  Additionally, 
the  application  should  include  a 
warning  stating  that,  under  18  U.S.C 
1001.  anyone  making  a  false,  fictitious, 
or  fraudulent  statement  on  the 
application  could  be  subject  to  a  fine  of 
$10,000  and  5  years  in  prison. 

Response:  We  believe  that  an  affidavit 
would  accomplish  no  more  than  the 
signed  statement  currently  required. 
Similarly,  because  APHIS  already 
supplies  each  applicant  a  copy  of  the 
applicable  regulations  and  standards, 
we  do  not  believe  that  supplying  a  copy 
of  the  Act  and  its  amendments  would 
add  to  an  applicant's  knowledge  of  his 
or  her  responsibiUties,  which  are 
spelled  out  in  the  regulations  and 
standards.  Because  a  person  who  fails  to 
comply  with  the  Act  or  the  regulations 
and  standards  is  liable  to  having  his  or 
her  license  suspended  or  revoked,  it  is 
in  each  licensee's  best  interests  to  know 
what  is  required  of  him  or  her.  We 
cannot,  however,  reasonably  require  a 
person  to  swear  that  he  or  she  has  read 
the  Act.  its  amendments,  and  the 
applicable  regulations  and  standards  in 
their  totality  and  understands  their 
contents  fiilly.  With  regard  to  denying 
renewals  to  persons  with  unpaid  fines, 
we  stated  above  that  the  regulations 
make  no  provision  for  the  denial  of  a 
license  renewal  as  long  as  the  ficensee 
filed  an  application  for  license  renewal 
on  time,  submitted  an  annual  report  as 
required  by  §  2.7,  and  has  paid  the 
required  fees.  Other  avenues  are  utilized 
by  APHIS  to  collect  unpaid  fines. 
Finally,  the  commenter  mentioned  the 
penalties  provided  under  18  U.S.C. 
1001.  Tho.se  penalties  can  be  applied  in 
matters  within  the  iuhsdiction  of 
APHIS,  and  we  will  post  a  warning  to 
that  effect  on  the  license  renewal 
application  form  that  we  are  developing. 


Addition  of  APHIS  Form  Numbers 

Three  commenters  mentioned  our 
proposal  to  add  APHIS  form  numbers  in 
front  of  the  VS  form  numbers  that 
appear  in  several  places  in  the 
regulations.  Each  of  those  commenters 
supported  the  proposed  change. 

Comments  Outside  the  Scope  of  This 
Rulemaking 

One  commenter  strongly  supported 
the  mandatory  use  of  VS  forms,  but 
added  that  a  photograph  of  each 
individual  dog  or  cat  should  be  required 
as  part  of  the  record.  Similarly,  another 
commenter  suggested  that  additional 
information  be  required,  such  as  a 
second  piece  of  identification,  a 
notarized  verification  of  exempt  status 
and  a  signed  statement,  when 
applicable,  verifying  that  a  random- 
source  animal  was  held  for  the 
mandated  period.  However,  the 
proposed  rule  did  not  propose  any 
changes  to  the  type  of  information  that 
dealers  and  exhibitors  must  keep  as  part 
of  the  required  animal  identification 
records.  Rather,  we  proposed  that 
specific  forms  be  used  to  record  and 
maintain  the  information  already 
required  by  the  regulations  in 
§  2.75(a)(1).  Because  of  this,  such 
comments  are  outside  the  scope  of  the 
proposed  rule  and  no  changes  have  been 
made  in  this  final  rule  as  a  result  of 
those  comments.  Any  such  changes 
would  have  to  be  proposed  as  part  of  a 
separate  proposed  rule. 

Other  commenters  submitted 
comments  concerning  individual 
identification  of  animals,  the  definitions 
of  Class  A  and  B  dealers,  requiring  the 
use  of  other  forms,  individually 
notify'ing  licensees  of  proposed  rules 
and  other  regulatory  actions,  and  the 
development  of  new  forms.  Again,  such 
comments  are  outside  the  scope  of  the 
proposed  rule  and,  therefore,  no 
changes  have  been  made  in  this  final 
rule  as  a  result  of  those  comments.  Any 
such  changes  would  have  to  be 
proposed  as  part  of  a  separate  proposed 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Miscellaneous 

As  mentioned  above,  APHIS  is 
currently  developing  an  updated 
version  of  VS  Form  18-5,  "Record  of 
Dogs  and  Cats  on  Hand."  The  updated 
form  includes  new  spaces  for  the 
recording  of  information  pertaining  to 
the  acquisition  of  the  dogs  or  cats 


covered  by  the  form.  To  reflect  the 
inclusion  of  the  new  spaces,  VS  Form 
18-5  has  been  renamed  "Record  of 
Acquisition  and  Dogs  and  Cats  on 
Hand."  The  two  places  in  the 
regulations  where  the  title  of  VS  Form 
18-5  is  mentioned— in  §§  2.35(d)(1)  and 
2.75(a)(2) — have  been  amended  in  this 
document  to  reflect  the  title  change. 

We  have  slightly  adjusted  the 
language  of  §  2.2(b)  for  the  purpose  of 
greater  clarity. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purpose  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  Animal  Welfare 
regulations  to  require  applicants  for 
license  renewal  to  certify  that  they  are 
in  compliance  with  the  regulations 
before  a  renewal  is  issued.  We  are  also 
amending  the  regulations  to  require 
dealers  and  exhibitors  to  use  certain 
forms  to  make,  keep,  and  maintain  the 
animal  identification  records  required 
by  the  regulations.  These  changes  will 
help  ensure  that  applicants  for  license 
renewal  are  in  compliance  with  the 
regulations  and  that  dealers  and 
exhibitors  keep  accurate  and  complete 
records.  We  do  not  expect  there  to  be  an 
economic  impact  on  any  entities,  large 
or  small,  that  will  be  aff^ected  by  these 
changes  in  the  regulations. 

Because  all  licensees  are  currently 
required  to  operate  in  compliance  with 
the  regulations,  the  requirement  for 
license  renewal  applicants  to  certify  that 
they  are  in  compliance  with  the 
regulations  will  have  no  effect  in  terms 
of  increased  operational  costs  or 
burdens.  Similarly,  requiring  dealers 
and  exhibitors  to  use  VS  Form  18-5  and 
VS  Form  18-6  to  make,  keep,  and 
maintain  the  required  animal 
identification  records  will  involve  no 
new  costs  or  burdens.  E)ealers  and 
exhibitors  are  already  required  to  keep 
the  records,  so  they  will  not  have  to 
gather  or  record  any  new  information  in 
order  to  complete  the  forms.  The  forms 
are  provided  by  APHIS  to  dealers  and 
exhibitors  free  of  charge,  and  we  will 
not  require  any  existing  records  to  be 
converted  over  to  the  new  forms. 
Additionally,  a  dealer  or  exhibitor  who 
wished  to  do  so  could  obtain  a  variance 
from  the  requirement  to  use  the  forms 
if  the  computerized  recordkeeping 
system  has  been  determined  by  the 
Administrator  to  meet  the  requirements 
of  the  regulations. 

Under  these  circimistances.  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  does 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  2 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements.  Research. 

Accordingly,  9  CFR  part  2  is  amended 
as  follows: 

PART  2— REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.17. 
2.51,  and  371.2(g). 

2.  Section  2.2  is  revised  to  read  as 
follows: 

§  2.2    Acknowledgment  of  regulations  and 
standards. 

(a)  Application  for  initial  license. 
APHIS  will  supply  a  copy  of  the 
applicable  regulations  and  standards  to 
the  applicant  with  each  request  for  a 
license  application.  The  applicant  shall 
acknowledge  receipt  of  the  regulations 
and  standards  and  agree  to  comply  with 
them  by  signing  the  application  form 
before  a  license  will  be  issued. 

(b)  Application  for  license  renewal. 
APHIS  will  supply  a  copy  of  the 
applicable  regulations  and  standards  to 
the  applicant  for  license  renewal  with 
each  request  for  a  license  renewal. 
Before  a  license  will  be  renewed,  the 
applicant  for  license  renewal  shall 


acknowledge  receipt  of  the  regulations 
and  standards  and  shall  certify  by 
signing  the  application  form  that,  to  the 
best  of  the  applicant's  knowledge  and 
belief,  he  or  she  is  in  compliance  with 
the  regulations  and  standards  and  agrees 
to  continue  to  comply  with  the 
regulations  and  standards. 

§  2.5    [Amended] 

3.  In  §  2.5,  paragraph  (b),  the  first 
sentence  is  amended  by  adding  the 
words  "APHIS  Form  7003/" 
immediately  before  the  words  "VS  Form 
18-3". 

§  2.35    [Amended] 

4.  In  §2.35,  paragraph  (d)(1)  is 
amended  by  adding  the  words  "APHIS 
Form  7001/"  immediately  before  the 
words  "VS  Form  18-1";  by  adding  the 
words  "Acquisition  and"  before  the 
words  "Dogs  and  Cats  on  Hand";  and  by 
adding  the  words  "APHIS  Form  7005/ "' 
immediately  before  the  words  "VS  Form 
18-5". 

5.  In  §  2.35,  paragraph  (d)(2)  is 
amended  by  adding  the  words  "APHIS 
Form  7001/"  immediately  before  the 
words  "VS  Form  18-1"  and  by  adding 
the  words  "APHIS  Form  7006/" 
immediately  before  the  words  "VS  Form 
18-6". 

§2.38    [Amended] 

6.  In  §  2.38,  paragraph  (h)(3)  is 
amended  by  adding  the  words  "APHIS 
Form  7001/"  immediately  before  the 
words  "VS  Form  18-1". 

7.  In  §  2.38,  paragraph  (i)(3),  the 
beginning  of  the  second  sentence  is 
amended  by  removing  the  words 
"Veterinary  Services"  and  adding  the 
words  "APHIS  Form  7009/VS"  in  their 
place. 

8.  Section  2.75  is  amended  as  follows: 

a.  Paragraph  (a)(2)  is  revised  to  read 
as  set  forth  below. 

b.  In  paragraph  (a)(3),  the  words 
"APHIS  Form  7001/"  are  added 
immediately  before  the  words  "VS  Form 
18-1",  and  the  words  "paragraph  (a)(1) 
of  this  section  and"  are  removed. 

c.  In  paragraph  (b)(2),  the  words 
"APHIS  Form  7019/"  are  added 
immediately  before  the  words  "VS  Form 
18-19",  and  the  words  "APHIS  Form 
7020/"  are  added  immediately  before 
the  words  "VS  Form  18-20". 

§  2.75    Records:  Dealers  and  exhibitors. 

(a)*  •   • 

(2)  Each  dealer  and  exhibitor  shall  use 
Record  of  Acquisition  and  Dogs  and 
Cats  on  Hand  (APHIS  Form  7005/VS 
Form  18-5)  and  Record  of  Disposition  of 
Dogs  and  Cats  (APHIS  Form  7006/VS 
Form  18-6)  to  make,  keep,  and  maintain 
the  information  required  by  paragraph 
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(aMD  of  this  section:  Provided,  that  if  a 
dealer  or  exhibitor  who  uses  a 
romputerized  recordkeeping  system 
believes  that  APHIS  Form  7005/VS 
Form  18-5  and  APHIS  Form  7006/VS 
Form  18-6  are  unsuitable  for  him  or  her 
to  make,  keep,  and  maintain  the 
information  required  by  paragraph  (a)(1) 
of  this  section,  the  dealer  or  exhibitor 
may  request  a  variance  from  the 
requirement  to  use  APHIS  Form  7005/ 
VS  Form  18-5  and  APHIS  Form  7006/ 
VS  Form  18-6. 

(i)  The  request  for  a  variance  must 
consist  of  a  written  statement  describing 
why  APHIS  Form  7005/VS  Form  18-5 
and  APHIS  Form  7006/VS  Form  18-6 
are  unsuitable  for  the  dealer  or  exhibitor 
to  make.  keep,  and  maintain  the 
information  required  by  paragraph  (a)(1) 
of  this  section,  and  a  description  of  the 
computerized  recordkeeping  system  the 
person  would  use  in  lieu  of  APHIS 
Form  7005/VS  Form  18-5  and  APHIS 
Form  7006/VS  Form  18-6  to  make, 
keep,  and  maintain  the  information 
required  by  paragraph  (a)(1)  of  this 
section.  APHIS  will  advise  the  person  as 
to  the  disposition  of  his  or  her  request 
for  a  variance  from  the  requirement  to 
use  APHIS  Form  7005/VS  Form  18-5 
and  APHIS  Form  7006/VS  Form  18-6. 

(ii)  A  dealer  or  exhibitor  whose 
request  for  a  variance  has  been  denied 
may  request  a  hearing  in  accordance 
with  the  applicable  rules  of  practice  for 
the  purpose  of  showing  why  the  request 
for  a  variance  should  not  be  denied.  The 
denial  of  the  variance  shall  remain  in 
effect  until  the  final  legal  decision  has 
been  rendered. 


§  2.78    [Amended] 

9.  In  §  2.78,  paragraph  (d)  is  amended 
by  adding  the  words  "APHIS  Form 
7001/"  immediately  before  the  words 
"VS  Form  18-1". 

§2.102    [Amended] 

10.  In  §  2.102.  paragraph  (a)(3),  the 
beginning  of  the  second  sentence  is 
amended  by  removing  the  words 
"Veterinary  Services"  and  adding  the 
words  "APIflS  Form  7009/VS"  in  their 
place. 

Done  in  Wastiington,  DC.  this  9th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-6369  Filed  3-14-95;  8:45  am) 

BILLING  CODC  341»-44-P 


9  CFR  Parts  91  and  92 
[Docket  No.  94-076-1] 


Cattle  Imported  In-Bond  for  Feeding 
and  Return  to  Mexico 

agency:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  We  are  amending  the  animal 
exportation  and  importation  regulations 
by  removing  provisions  that  allow  the 
temporary,  in-bond  importation  of  cattle 
from  Mexico  into  the  United  States  for 
feeding  and  return  to  Mexico  for 
slaughter.  We  are  taking  this  action 
because  the  US,  Customs  Service,  to 
comply  with  provisions  of  the  North 
American  Free  Trade  Agreement,  has 
discontinued  its  collection  of  duties  and 
bonds  on  cattle  imported  into  the 
United  States  from  Mexico.  Without  a 
bond,  we  are  unable  to  meaningfully 
penalize  importers  who  fail  to  return 
those  cattle  to  Mexico.  We  believe, 
therefore,  that  the  current  in-bond 
program  must  be  terminated  to  prevent 
the  dissemination  into  the  United  States 
of  animal  diseases  by  in-bond  cattle  that 
remain  in  the  United  States  in  violation 
of  the  regulations. 

DATES:  Interim  rule  effective  March  30. 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
15, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
APHIS,  PPD,  Regulatory  Analysis  and 
Development,  4700  River  Road  Unit 
118,  Riverdale.  MD  20737-1238.  Please 
state  that  your  comments  refer  to  Docket 
No.  94-076-1.  Comments  received  may 
be  inspected  at  USDA,  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  EXi;,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  faciUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt.  Senior  Staff  Veterinarian, 
APHIS,  Veterinary  Services.  Import/ 
Export  Animals  Staff.  4700  River  Road 
Unit  39.  Riverdale,  MD  20737-1231; 
(301) 734-8170. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  States  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  D  of  part  92  {§§  92.400 


through  92.435),  referred  to  below  as  the 
regulations,  pertains  to  the  importation 
of  ruminants.  Sections  92.424  through 
92.429  of  the  regulations  contain 
specific  provisions  regarding  the 
impxjrtation  of  ruminants,  including 
cattle,  from  Mexico. 

Before  the  effective  date  of  this  rule. 
§  92.427(e)  of  the  regulations  provided 
for  the  temporary  importation  of  cattle 
from  Mexico  into  the  United  States 
under  United  States  Customs  bond  for 
feeding  and  return  to  Mexico  for 
slaughter.  Cattle  imported  under  this  in- 
bond  program  were  exempt  from  some 
requirements  that  applied  to  the 
importation  of  other  cattle  from  Mexico, 
but  were  subject  to  additional 
restrictions  during  the  time  they  were  in 
the  United  States  that  did  not  apply  to 
other  cattle  imported  from  Mexico. 

Specifically,  in-bond  cattle  from 
Mexico  could  be  imported  without 
meeting  the  requirements  of 
§  92.427(c)(1)  regarding  herd  tests  for 
tuberculosis  and  without  meeting  the 
requirements  of  §  92.427(d)(1)  regarding 
herd  tests  for  brucellosis  if  the  cattle 
were:  (1)  Moved  directly  by  land  from 
the  port  of  entry  to  an  approved 
quarantined  feedlof;  (2)  removed  from 
the  quarantined  feedlot  only  to  be 
moved  directly  to  a  Mexican  port  of 
entry  for  return  to  Mexico  for  slaughter; 
and  (3)  moved  only  in  trucks  or  railway 
cars  that  had  been  sealed  with  a  seal 
applied  by  a  U.S.  Department  of 
Agriculture  inspector. 

Additionally,  in-bond  cattle  from 
Mexico  could  be  imported  without  the 
official  record  of  negative  brucellosis 
test  required  by  §  92.424(b)  and  without 
meeting  the  requirements  of  §  92.427(d) 
regarding  brucellosis  if  the  cattle  were 
under  24  months  of  age  and  were 
accompanied  by  a  certificate  stating  that 
the  cattle  had  been  vaccinated  for 
baicellosis. 

The  movement,  quarantine,  and 
vaccination  requirements  discussed 
above  were  designed  to  prevent  the 
transmission  of  animal  diseases  from  in- 
bond  Mexican  cattle  to  other  animals  in 
the  United  States.  However,  if  the 
importer  of  the  in-bond  Mexican  cattle 
did  not  adhere  to  those  requirements, 
there  was  a  serious  risk  that  those  cattle, 
which  had  not  been  tested  for 
tuberculosis  or  brucellosis  prior  to 
entering  the  United  States,  would 
spread  disease  to  domestic  livestock.  As 
a  means  of  ensuring  that  the  in-bond 
Mexican  cattle  were  maintained  in 
accordance  with  the  regulations  while 
in  the  United  States  and  were  actually 
returned  to  Mexico  upon  completion  of 
their  feeding  period  in  the  United 
States,  the  regulations  required  that  the 
importer  of  the  Mexican  cattle  post  a 
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bond  with  the  U.S.  Customs  Service  at 
the  port  of  entry.  The  bond  required  by 
the  Customs  Service  could  be  as  high  as 
three  limes  the  duty  value  of  the  cattle, 
so  it  was  clearly  in  an  importer's  best 
interests  to  meet  all  the  requirements  of 
the  regulations. 

However,  on  January  1, 1994,  the  U.S. 
Customs  Service  discontinued  its 
collection  of  duties  and  bonds  on 
imported  Mexican  cattle  in  order  to 
comply  with  provisions  of  the  North 
American  Free  Trade  Agreement.  As  a 
consequence,  importers  no  longer  had  to 
post  a  bond  when  importing  cattle  from 
Mexico  into  the  United  States  for 
feeding  and  return  to  Mexico,  although 
the  Customs  Service  continued  to  track 
such  cattle  entering  and  leaving  the 
United  States.  The  penalty  for  filing  to 
return  in-bond  Mexican  cattle  to  Mexico 
upon  completion  of  their  feeding  period 
has  been  reduced  to  $400. 

Since  the  Customs  Service 
discontinued  its  collection  of  bonds,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  monitored  the  in- 
bond  program  to  determine  whether  the 
program  could  remain  viable  despite  the 
lack  of  a  posted  bond.  Recently,  some 
importers  of  cattle  under  the  in-bond 
program  have  indicated  to  APHIS  that 
they  would  be  willing  to  accept  the 
$400  fine — a  relatively  insignificajit 
amount  when  compared  to  the  bond 
that  would  have  been  forfeited  before 
the  Customs  Service  discontinued 
collecting  the  bond — if  the  importers 
could  move  their  cattle  to  slaughter  or 
other  destinations  in  the  Unfted  Stales 
without  returning  the  cattle  to  Mexico 
for  slaughter,  as  required  under  the  in- 
bond  program's  regulations.  Evidently, 
those  importers  believe  that  even  with 
the  $400  fine,  it  would  be  more 
profitable  to  sell  their  cattle  in  the 
United  States  than  in  Mexico.  In  fact, 
we  are  now  aware  of  at  least  one  case 
in  which  an  importer  did  remove  his  in- 
bond  Mexican  cattle  from  a  quarantined 
feedlot  and  send  the  cattle  to  slaughter 
in  the  United  States.  APHIS  has  the 
option  of  pursuing  civil  and  criminal 
action  against  an  importer  in  such  cases, 
but  we  believe  that  there  remains  the 
strong  possibility  that  importers  will 
choose  to  accept  the  risk  of  criminal  and 
civil  action  against  them  sometime  in 
the  future  in  order  to  move  their  in- 
hond  Mexican  cattle  to  slaughter  or 
other  destinations  in  the  United  States. 

As  stated  above,  in-bond  Mexican 
cattle  were  exempted  from  meeting 
certain  testing  requirements  for 
tuberculosis  and  brucellosis;  clearly, 
cattle  that  have  not  met  those  testing 
requirements  present  a  greater  than 
average  risk  of  spreading  disease  to 
domestic  livestock.  The  quarantine  and 


movement  restrictions  of  the  in-bond 
program  were  specifically  designed  to 
mitigate  that  increased  disease  risk,  so 
it  follows  that  cattle  moved  in  violation 
of  those  quarantine  and  movement 
restrictions  would  present  a  greater  than 
average  disease  risk.  It  has  become 
evident  that  the  posting  of  a  bond  is 
necessary  to  ensure  compliance  with  the 
provisions  of  the  in-bond  program,  but 
APHIS  has  no  statutory  authority  to 
institute  a  bond  s>'stem  similar  to  that 
which  had  been  administered  by  the 
U.S.  Customs  Service  at  U.S.  ports  of 
entry  on  the  Mexican  border  prior  to 
January  1,  1994.  Therefore,  we  believe 
that  it  is  necessary  for  us  to  terminate 
the  in-bond  program  described  in 
§  92.427(e)  in  order  to  prevent  the 
introduction  into,  and  dissemination 
within,  the  United  States  ofdisea.se. 

Therefore,  we  are  removing 
§  92.427(e),  "Cattle  imported  in  bond  for 
feeding  and  return  to  Mexico,"  in  its 
entirety.  The  termination  of  the  in-bond 
program  also  entails  the  removal  of  five 
references  to  the  in-bond  program  that 
are  found  elsewhere  in  part  92  and  in 
the  animal  export  regulations  in  9  CFR 
part  91.  Specifically,  we  are  amending: 

•  Section  91.3(a)  by  removing  a 
provision  that  exempts  in-bond  Mexican 
cattle  from  the  requirement  that  all 
animals  intended  for  exportation  to 
Mexico  be  accompanied  from  the  State 
of  origin  of  the  export  movement  to  tlie 
border  of  the  United  States  by  an  origin 
health  certificate; 

•  Section  91.5  by  removing  a 
provision  that  exempts  in-bond  Mexican 
cattle  from  certain  pre-export  health 
testing  requirements; 

•  Section  92.424(b)  by  removing  a 
provision  that  exempts  in-bond  Mexican 
cattle  from  the  requirement  for  an 
official  record  of  brucellosis  testing: 

•  Section  92.426(a)  by  removing  a 
provision  requiring  in-bond  Mexican 
cattle  to  be  inspected  at  the  port  of  entn*- 
and  found  free  from  communicable 
disease  and  fever  tick  infestation;  and 

•  Section  92.427(c)(2)  by  removing  a 
provision  that  exempts  in-bond  Mexican 
cattle  from  the  M-branding  requirement. 

Miscellaneous 

As  noted  above,  we  are  removing 
§  92.427(e)  in  its  entirety,  including 
footnote  10,  which  cites  regulations  of 
the  U.S.  Customs  Service  concerning 
movement  in  bond.  Therefore,  to  keep 
the  footnotes  in  the  subpart  numbered 
consecutively,  we  are  amending 
§§92.430,  92.431,  92.433.  92.434.  and 
92.435  by  redesignating  footnotes  11 
through  22  as  footnotes  10  through  21. 


Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  conditions  exist  that 
warrant  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  The  recent  steep  devaluation 
of  the  Mexican  peso  has  created  a  strong 
economic  incentive  for  importers  of  in- 
bond  cattle  from  Mexico  to  send  such 
cattle  to  slaughter  in  the  United  States, 
rather  than  in  Mexico  as  required  by  the 
regulations.  Because  Customs  has 
discontinued  collecting  bonds,  prompt 
action  is  necessary  to  prevent  the 
dissemination  into  the  United  States  of 
animal  diseases  by  in-bond  Mexican 
cattle  that  remain  in  the  United  States 
in  violation  of  the  regulations.  We  are 
making  this  rule  effective  15  days  after 
its  publication  in  the  Federal  Register  to 
provide  importers  in  the  United  States 
and  exporters  in  Mexico  adequate  notice 
of  this  action  in  order  to  prevent  undue 
stress  on  cattle  already  in  transit  from 
Mexico  and  undue  hardship  on  the 
owners,  importers,  and  exporters  of 
cattle  from  Mexico. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  effective  15  days  after 
its  publication  in  the  Federal  Register. 
We  will  consider  comments  tiiat  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
dis<:ussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  amends  the  animal 
exportation  and  importation  regulations 
by  removing  provisions  regarding  the 
temporary,  in-bond  importation  of  cattle 
from  Mexico  into  the  United  States  for 
feeding  and  return  to  Mexico  for 
slaughter. 

Several  foedlots  in  the  United  States 
could  be  economically  affected  by  this 
proposed  change  in  the  regulations,  but 
we  anticipate  that  the  impact  will  be 
minimal.  In  fiscal  year  1993. 
approximately  61,000  Mexican  cattle 
were  imported  into  the  United  Slates  for 
feeding  and  return  to  Mexico  for 
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slaughter  under  U.S.  Customs  bond. 
They  included  24.811  cattle  imported 
into  Arizona,  3,878  into  Califgrnia,  69 
into  New  Mexico,  and  32,059  into 
Texas.  APHIS  estimates  that  as  many  as 
18  different  feedlots  in  Arizona. 
California,  New  Mexico,  and  Texas  were 
used  for  the  feeding  of  in-bond  Mexican 
cattle  during  the  height  of  in-bond 
activity.  Currently,  there  are  about  10 
feedlots  that  have  facilities  for  the 
feeding  of  in-bond  Mexican  cattle,  but 
only  about  5  of  those  feedlots  have  been 
used  recently  to  feed  in-bond  Mexican 
cattle. 

The  termination  of  the  in-bond 
program  is  expected  to  have  a  negligible 
impact  on  feedlots  in  the  United  States. 
Most  are  large  businesses  (defined  as 
having  more  than  $1.0  million  in  annual 
gross  receipts,  according  to  Small 
Business  Administration  size  criteria) 
and  usually  use  only  a  small  portion  of 
the  feedlot  for  in-bond  Mexican  cattle. 
The  majority  of  the  area  in  the  feedlots 
is  generally  used  to  feed  either  other 
imported  Mexican  cattle  or  domestic 
cattle.  With  the  termination  of  the  in- 
bond  program,  we  anticipate  that  any 
affected  feedlots  will  use  their  entire 
areas  to  feed  other  imported  Mexican 
cattle  or  domestic  cattle. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

9  CFR  Part  91 

Animal  diseases,  Animal  welfare, 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 


Accordingly,  9  CFR  parts  91  and  92 
are  amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  105. 112,  113,  114.1, 
120, 121.  134b,  134f,  136,  136a,  612,  613, 
614,  and  618:  46  U.S.C.  466a  and  466b:  49 
U.S.C.  1509(d);  7  CFR  2.17.  2.51,  and 
371.2(d). 

§91.3    [Amended] 

2.  In  §  91.3,  paragraph  (a),  the  second 
sentence  is  amended  by  removing  the 
words  ",  except  cattle  from  Mexico 
imported  into  the  United  States  in  bond 
for  temporary  feeding  and  return  to 
Mexico.". 

§91.5    [Amended] 

3.  In  §91.5.  the  introductory  text  is 
amended  by  removing  the  words  ", 
except  cattle  from  Mexico  imported  into 
the  United  States  in  bond  for  temporary 
feeding  and  return  to  Mexico,  except 
cattle  from  Mexico  imported  into  the 
United  States  in  bond  for  temporary 
feeding  and  return  to  Mexico,". 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

4.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  use.  102-105,  111,  114a,  134a,  134b, 
134c.  134d.  134f,  135,  136.  and  136a:  31 
use.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.424    [Amended] 

5.  In  §92.424,  paragraph  (b),  the 
second  sentence  is  amended  by 
removing  the  words  "pursuant  to 
§  92.427(e)(2),  or". 

§92.426    [Amended] 

6.  In  §92.426,  paragraph  (a),  the  first 
sentence  is  amended  by  removing  the 
words  "or  in  bond  for  temporary  entry 
in  accordance  with  §  92.427(e)  of  this 
part". 

§92.427    [Amended] 

7.  In  §92.427.  paragraph  (c)(2),  the 
first  sentence  is  amended  by  removing 
the  words  "or  in  bond  for  temporary 
entry  in  accordance  with  §  92.427(e)  of 
this  part". 

8.  In  §  92.427,  paragraph  (e). 
including  footnote  10.  is  removed. 


§§  92.430  through  92.435    [Amended] 

9.  In  §§  92.430  through  92.434, 
footnotes  11  through  21  and  their 
references  in  the  text  are  redesignated  as 
footnotes  10  through  20,  respectively. 

Done  in  Wasliington.  DC.  this  9tli  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-6371  Filed  3-14-95:  8:45  am) 

BILUNC  CODE  3410-34-P 


9  CFR  Part  92 
[Docket  No.  94-085-1] 

Importation  of  Sheep  and  Goats  From 
Canada  and  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the 
regulations  for  importing  sheep  and 
goats  from  Canada  and  Mexico  to 
require  that,  with  the  exception  of  sheep 
and  goats  imported  through  land  border 
ports  for  immediate  slaughter,  and 
wethers  imported  through  land  bordor 
ports,  all  sheep  and  goats  imported  info 
the  United  Slates  from  Canada  and 
Mexico  be  accompanied  by  an  import 
permit.  This  change  is  necessary  to 
prevent  the  importation  of  sheep  and 
goats  that  may  be  affected  with  scrapie. 
DATES:  Interim  rule  effective  March  10. 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before  Mnv 
15, 1995. 

ADDRESSES:  Please  send  an  origin.TJ  anil 
three  copies  of  your  comments  to 
Docket  No.  94-08.5-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulator}' 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  94-08.5-1. 
Comments  received  may  be  inspected  nf 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
)oyce  Bowling,  Staff  Veterinarian,  or  Dr. 
Roger  Perkins,  Staff  Veterinarian, 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services,  National 
Center  for  Import  and  Export,  4700 
River  Road  Unit  38,  Riverdale,  NfD 
20737-1228.  Telephone:  (301)  734- 
8170. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  live  animals,  including  sheep 
and  goats,  to  prevent  those  infecJed  with 
scrapie  from  transmitting  the  disease  to 
livestock  in  the  United  States. 

Scrapie  is  a  progressive  degenerative 
disease  of  the  central  nervous  system  of 
sheep  and  goats.  Scrapie  occurs  more 
often  in  certain  flocks  and  herds  and 
(£rtain  bloodlines,  indicating  that  these 
animals  may  be  genetically  predisposed 
to  become  infected  with  or  develop  the 
di.sease.  Scrapie  may  also  he  transmitted 
by  breeding  and  other  physical  contact 
between  animals. 

The  disease  develops  slowly,  with  an 
incubation  period  lasting  up  to  5  years. 
The  signs  which  then  become  manifest 
may  include  nervou.sness, 
incoordination,  slight  muscular  tremors, 
visible  weight  loss,  lack  of  luster  in  tlie 
animals'  wool,  and  itching.  Affected 
animals  become  debilitated  and  die. 
There  is  no  diagnostic  test  for 
confirming  the  presence  of  the  disease 
in  a  live  animal.  Therefore,  presence  of 
the  di.sease  cannot  be  detected  until  an 
animal  becomes  clinically  ill.  There  is 
no  known  treatment  for  the  disease.  The 
impact  of  the  disease  in  the  United 
States  could  increase  if  spread  of  the 
disease  is  not  controlled,  or  if  incidence 
of  the  disease  increases.  The  regulations 
are  intended  to  prevent  the  importation 
of  animals  that  could  transmit  scrapie. 

Import  Permits 

One  way  we  have  of  ensuring  that 
sheep  and  goats  intended  for 
importatior.  into  the  United  States  are 
healthy  is  by  reviewing  background 
information  concerning  the  animals  that 
is  supplied  when  an  importer  appUes 
for  a  permit  to  import  the  animals.  The 
requirements  for  obtaining  a  permit  to 
import  sheep  and  goats  and  other 
ruminants  are  contained  in  §92.404. 

Before  the  effective  date  of  this 
interim  rule,  the  regulations  required 
that  importers  obtain  an  import  permit 
for  all  sheep  and  goats  intended  for 
importation  into  the  United  States  from 
any  part  of  the  world,  except  for  certain 
sheep  and  goats  imported  from  Canada 
or  Mexico  through  land  border  ports, 
and  certain  sheep  and  goats  moved  from 
the  British  Vii^n  Islands  to  the  U.S. 
Virgin  Islands  for  immediate  slaughter. 
These  exceptions  were  contained  in 
«»§  92.417(a).  92.424(a),  and  92.422(a). 
respectively. 

With  two  exceptions,  this  interim  rule 
requires  all  sheep  and  goats  imported 
into  the  United  States  from  Canada  or 


Mexico  to  be  accompanied  by  an  import 
permit.  This  is  because  sheep  and  goats, 
with  the  exceptions  explained  below, 
that  are  imported  from  Canada  or 
Mexico  through  a  land  border  port 
could  be  infected  with  and  transmit 
scrapie  to  livestock  in  the  United  States. 
The  exceptions  are  sheep  and  goats 
imported  for  immediate  slaughter  and 
wethers. 

Sheep  and  goats,  as  well  as  other 
ruminants  imported  from  Canada  and 
Mexico  for  immediate  slaughter  must, 
under  our  regulations,  be  consigned 
from  the  port  of  entry  to  a  recognized 
slaughtering  establishment  and  be 
slaughtered  there  within  2  weeks  of 
importation  (see  §92.400,  the  definition 
of  immediate  slaughter,  and  §§  92.420 
and  92.429).  Wethers  are  castrated  male 
sheep  or  goats.  They  are  incapable  of 
breeding  and  are  imported  for  feeding  . 
and  subsequent  slaughter.  According  to 
industry  practice,  wethers  are  kept  in 
confinement  during  feeding.  Under 
these  circumstances,  neither  wethers 
nor  sheep  and  goats  imported  for 
immediate  slaughter  from  Canada  or 
Mexico  pose  any  significant  threat  of 
transmitting  scrapie  to  livestock  in  the 
United  States. 

By  requiring  a  permit  for  other  sheep 
and  goats  intended  for  importation  from 
Canada  or  Mexico  through  a  land  border 
port,  we  will  have  an  opportunity  to 
review  background  information  on  the 
animals  and  determine  whether  the 
animal  may  be  infected  with  scrapie, 
which  cannot  be  detected  by  visual 
inspection  at  the  border. 

VVe  are  not  exempting  from  our  permit 
requirements  sheep  and  goats  imported 
for  immediate  slaughter  from  countries 
other  than  Canada  or  Mexico.  Neither 
are  we  exempting  from  cur  permit 
requirements  wethers  imported  from 
countries  other  than  Canada  or  Mexicc. 
The  exemption  from  our  permit 
requirements  for  wethers  and  for  sheep 
and  goats  for  immediate  slaughter  are 
only  for  those  sheep  and  goats  that  are 
imported  from  Canada  and  Mexico 
through  a  land  border  port,  where 
inspectors  can  check  the  animals  for 
disease  and  ectoparasites  before  the 
animals  cross  the  border  into  the  United 
States. 

In  connection  with  the  amendments 
discu.ssed  above,  we  are  adding  a 
definition  for  wether  to  the  definitions 
in  §  92.400,  as  follows:  "A  castrated 
male  sheep  or  goat." 

Effective  Date 

Tlie  Administrator  of  the  Animal  and 
Plunt  Health  Inspection  Sen'ice  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 


We  have  been  made  aware  that  sheep 
and  goats  impregnated  with  embryos 
from  animals  in  countries  affected  with 
scrapie  will  be  presented  for 
•  importation  into  the  United  States  from 
Canada  in  the  next  few  days  or  weeks. 
We  will  be  unable  to  identify  these 
anim.als  because  our  regulations 
currently  allow  them  to  be  imported 
into  the  United  States  without  an  import 
permit. 

We  are  not  aware  of  any  similar 
animals  to  be  presented  for  importation 
from  Mexico.  However,  a  similar 
situation  could  occur  at  any  time  with 
regard  to  sheep  and  goats  from  Mexico 
because  certain  sheep  and  goals 
imported  into  the  United  States  from 
Mexico  through  land  border  ports  are 
not  required  to  have  an  import  permit. 
If  such  a  situation  did  occur,  we  would 
probably  have  little  or  no  notice,  and 
without  a  permit  requirement  we  could 
not  identify  animals  from  Mexico  which 
could  transmit  scrapie  to  livestock  in 
the  United  States. 

The  only  other  sheep  and  goats  which 
can  be  imported  into  the  United  States 
without  a  permit  are  certain  ruminants 
moving  from  the  British  Virgin  Islands 
to  the  U-S.  Virgin  Islands  for  immediate 
slaughter.  Because  these  animals  are 
moving  to  slaughter,  they  do  not  pose 
any  disea.se  threat. 

immediate  action  is  therefore 
necessary  to  prevent  the  importation  of 
sheep  and  goaLs  that  may  transmit 
scrapie  to  U.S.  livestock.  Because  prior 
notice  and  other  public  procedures  with 
respect  to  this  action  are  impracticable 
and  contrary  to  the  public  interest  under 
the.se  conditions,  we  find  good  cause 
under  5  U.S.C.  553  to  make  it  effective 
upon  signature.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Exet:utive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  requires  an  import  permit 
for  certain  sheep  and  goats  imported 
into  the  United  States  from  Canada  and 
Mexico  through  a  land  border  port. 

Between  December  of  1993  and 
December  of  1994.  30.614  sheep  and 
goats  were  imported  from  Canada 


UMI 
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through  a  land  border  port;  none  were 
imported  from  Mexico  through  a  land 
border  port.  Over  97  percent  of  these 
sheep  and  goats  were  wethers  or  were 
imported  for  immediate  slaughter. 
Wethers  and  sheep  and  goats  imported 
through  land  border  ports  for  immediate 
slaughter  continue  to  be  exempt  from 
the  requirement  for  an  import  permit. 
Based  on  these  numbers,  we  expect  that 
only  3  percent  of  sheep  and  goats 
imported  from  Canada  or  Mexico 
through  land  border  ports  will  be 
required  to  be  accompanied  by  an 
import  permit  under  this  rule.  There  is 
no  fee  for  the  import  permit. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB),  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0579-0040. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105,  111.  114a.  134a,  134b, 
1.34c.  134d,  134f,  135,  136.  and  136a;  31 
l^.S.C.  9701;  7  CFR  2.-17,  2.51.  and  371.2(d). 


2.  Section  92.400  is  amended  by 
adding  a  definition  for  Wether,  in 
alphabetical  order,  to  read  as  follows: 

§92.400    Definitions. 


Wether.  A  castrated  male  sheep  or 
goat. 

***** 

3.  Section  92.417  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  introductory 
text  is  amended  by  adding,  immediately 
before  the  colon  at  the  end  of  the  text, 
the  word:  "is". 

b.  Paragraphs  {a)(l)  and  (a)(2)  are 
redesignated  as  paragraphs  (a){3)(i)  and 
(a)(3)(ii).  respectively;  and  new 
paragraphs  (a)(1).  (a)(2),  and  (a)(3)  are 
added  to  read  as  follows: 

§  92.41 7    Import  permit  and  declaration  for 
ruminants. 

(a)*   *   • 

(1)  A  wether; 

(2)  A  sheep  or  goat  imported  for 
immediate  slaughter;  or 

(3)  A  ruminant  other  than  a  sheep  or 
goat  and  that  ruminant: 

***** 

4.  Section  92.424  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  introductory 
text  is  amended  by  adding,  immediately 
before  the  colon  at  the  end  of  the  text, 
the  word  "is". 

b.  Paragraphs  (a)(1).  (a)(2),  and  (a)(3) 
are  redesignated  as  paragraphs  (a)(3)(i), 
(a)(3)(ii),  and  (a)(3)(iii).  respectively; 
and  new  paragraphs  (a)(1),  (a)(2).  and 
(a)(3)  are  added  to  read  as  follows: 

§  92.424    Import  permits  and  applications 
for  inspection  of  ruminants. 

(a)  *   *   * 

(1)  A  wether; 

(2)  A  sheep  or  goat  imported  for 
immediate  slaughter;  or 

(3)  A  ruminant  other  than  a  sheep  or 
goat  and  that  ruminant: 

***** 

Done  in  Washington,  DC.  this  10th  day  of 
March  1995. 
Terry  L.  Medley. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-6372  Filed  3-14-95;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  95-AWP-4] 

Alteration  of  Class  D  Airspace; 
Williams  Air  Force  Base  (AFB),  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  name 
of  the  Class  D  airspace  area  to  Williams 
Gateway.  AZ.  This  alteration  is 
necessary  due  to  the  closure  of  Williams 
AFB.  AZ,  and  the  renaming  of  the 
airport  to  Williams  Gateway  Airport. 
AZ.  This  action  reflects  the  name 
change  and  title  description  of  the  Cla.ss 
D  airspace  area  to  Williams  Gatewav, 
AZ. 

EFFECTIVE  DATE:  0901  UTC,  May  25, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division. 
Western-Pacific  Region.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  297- 
0010.  * 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  name  of  the  Class 
D  airspace  area  at  Williams  AFB,  AZ,  to 
the  Class  D  airspace  area  at  Williams 
Gateway,  AZ.  This  alteration  is 
necessary  due  to  the  closure  of  the 
Williams  AFB,  AZ,  and  the  renaming  of 
the  airport  to  Williams  Gateway  Airport, 
AZ.  This  action  reflects  the  name 
change  and  title  description  of  the  Class 
D  airspace  area  to  Williams  Gateway, 
AZ.  This  action  is  editorial  in  nature.  I 
find  that  notice  and  public  pro<,edure 
under  5  U.S.C.  553(b)  are  unnecessary, 
because  this  action  is  a  minor  tc<.hnical 
amendment  in  which  the  public  is  not 
particularly  interested.  Class  D  airspace 
areas  designations  are  published  in 
paragraph  5000  of  FAA  Order  7500.9B 
dated  July  18. 1994,  and  effective 
September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establi.shed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore-(l)  is  not  a 
"significant  regulation  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1970);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  E  O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


AWP  AZ  D  Williams  Gateway.  AZ  [Revised] 

Williams  Gateway  Airport,  AZ 
(Lat.  33''18'28"'n,  long.  111"'39'19"\V) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,900  feet  MSL 
within  a  5-mile  radius  of  the  Williams 
Gateway  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
•         «         •         »         * 

Issues  in  Los  Angeles,  California,  on  March 
3.  1995. 

Dennis  T.  Koehler, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 

IFR  Doc.  95-6380  Filed  3-14-95:  8:45  am] 

BILLING  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Risk  Assessment  for  Holding 
Company  Systems;  Correction 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rules  which  were 
published  Wednesday.  December  28. 
1994  (59  FR  66674).  The  rules 
implemented  the  risk  assessment 
authority  set  forth  in  Section  4f{c)  of  the 
Commodity  Exchange  Act  and  imposed 
reporting  and  recordkeeping 
requirements  for  certain  registered 
futures  commission  merchants 
("FCMs"). 

EFFECTIVE  DATE:  March  15.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Lawrence  T.  Eckert, 
Attorney  Adviser.  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
N.W.,  Washington  D.C.  20581. 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  28,  1994,  the 
Commission  published  notice  of  the 
adoption  of  Rules  1.14  and  1.15  to 
implement  the  risk  assessment  authority 
set  forth  in  Section  4f(c)  of  the 
Commodity  Exchange  Act.  The  rules 
generally  require  FCMs  that  are  subject 
to  the  rules  to  maintain  and  file  with  the 
Commission  certain  information 
concerning  their  financial  activities  and 
the  activities  of  their  material  affiliates. 

Rule  1.15(a)(1)  required  that  each 
FCM  subject  to  the  rule  file  copies  of  its 
organizational  chart  and  financial, 
operational  and  risk  management 
policies,  procedures  and  systems  "with 
the  regional  office  with  which  it  files 
periodic  financial  reports  and  with  its 
designated  self-regulatory  organization 
*  *   *"  Rule  1.15(a)(2),  however, 
required  that  an  FCM's  consolidated 
and  consolidating  financial  statements 
be  filed  only  with  "the  regional  office 
with  which  [the  FCM]  files  periodic 
financial  reports  *   *   *"  The  inclusion 
of  a  filing  requirement  with  the  FCM's 
designated  self-regulaton'  organization 
("DSRO")  in  Rule  1.15(a)(1)  was 
inadvertent  and  is  at  odds  with  the 
Commission's  intent  as  discussed  in  the 
preamble  to  the  Federal  Register  release 
accompanying  the  risk  assessment  rules. 
In  discussing  the  degree  of 
confidentiality  to  be  afforded 


information  filed  by  FCMs  with  the 
Commission  under  the  risk  assessment 
rules,  and  in  particular  the  issue  of 
whether  risk  assessment  information 
should  be  made  available  to  self- 
regulatory  organizations,  the 
Commission  stated  that  "[tjhe 
Commission  recognizes  the  sensitivity 
of  certain- information  required  to  be 
reported  under  these  rules  [and]  *  *  * 
plans  to  make  the  information  reported 
to  it  available  only  on  an  as-needed 
basis,  as  determined  in  its  sole 
discretion."  '  Because  the  inclusion  of  a 
requirement  that  FCMs  file  certain 
information  with  their  DSROs  was  not 
intended,  the  Commission  is  publishing 
this  notice  deleting  from  Rule  1.15(a)(1) 
and  (a)(4)  the  references  to  a  filing 
requirement  with  FCMs"  DSROs. 

Need  for  Correction 

As  published,  the  final  rules  contain 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures  consumer 
protection.  Reporting  and  recordkeeping 
requirements. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  28,' 1994  of  the  final  rules  (59 
FR  66674)  which  were  the  subject  of  FR 
Doc.  94-31828,  is  corrected  as  follows: 

PART  1— [CORRECTED] 

On  pages  66690  and  66691  paragraphs 
(a)(1)  introductory  text  and  (a)(4)  of 
§  1.15  are  corrected  to  read  as  follows: 

§1.15    Risk  assessment  reporting 
requirements  for  futures  commission 
merctiants. 

(a)  Reporting  requirements  with 
respect  to  information  required  to  be 
maintained  by  §1.14.  [\)  Each  futures 
commission  merchant  registered  with 
the  Commission  pursuant  to  Section  4d 
of  the  Act,  unless  exempt  pursuant  to 
paragraph  (c)  of  tliis  section,  shall  file 
^he  following  with  the  regional  office 
with  which  if  files  periodic  financial 
reports  by  no  later  than  April  30,  1995, 
provided  that  in  the  case  of  a  futures 
commission  merchant  whose 
registration  becomes  effective  after 
December  31,  1994,  such  futures 
commission  merchant  shall  file  the 
following  within  60  calendar  days  after 
the  effective  date  of  such  registration,  or  ■ 
by  April  30,  1995,  whichever  comes 
later: 


'  5'.l  1  R  Wil>74.  01*87  (Decombor  28.  1994). 
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(4)  The  reports  required  to  be  filed 
pursuant  to  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  shall  be  considered  filed 
when  received  by  the  regional  office  of 
the  Commission  with  whom  the  futures 
commission  files  financial  reports 
pursuant  to  §1.10. 
»        *        •        •        * 

Issued  in  Washington.  D.C.  on  Man.h  8, 
1 W5.  by  the  Commission. 
Jean  A.  Webb. 

.S"ei-n»/n/y  of  the  Commission. 
IFK  Dor.  95-6212  Filed  3-14-95;  8;45  am] 

BILLINO  COOE  •3S1-41-P 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  40 

[AG  Order  No.  1955-95] 

Standards  for  Inmate  Grievance 
Procedures 

AGENCY:  Department  of  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUIMMARY:  This  interim  rule  modifies  the 
standards  for  state  prison  inmate 
grievance  procedures  to  allow  for 
certification  of  a  procedure  which,  if  not 
in  substantial  compliance  with 
minimum  standards  promulgated  by  the 
Attorney  General.  neverthele.ss  is  found 
by  the  Attorney  General  to  be  otherwise 
fair  and  effective.  This  interim  rule  also 
adjusts  the  time  limits  for  processing 
grievances  to  help  ensure  final 
disposition  within  the  period  of  time 
allowed  for  judicial  continuance.  These 
amendments  are  necessary  to 
implement  new  statutory  authority  . 
DATES:  This  interim  rule  is  effertive 
Mart:h  15.  1995;  comments  must  be 
submitted  on  or  before  May  15. 1995. 
ADDRESSES:  Please  submit  comments  to 
Office  of  General  Counsel,  Bureau  of 
Prisons,  HOLC  room  709,  320  First 
Street  NW.,  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Megathlin,  Administrator,  National 
Inmate  Appeals,  Federal  Bureau  of 
Prisons.  320  First  Street  NW., 
Washington,  DC  20534.  telephone  (202) 
514-6165. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  effort  to  reduce  unnecessary 
prisoner  litigation.  Congress  enacted  the 
Civil  Rights  of  institutionalized  Persons 
Act  (42  U.S.C.  1997).  Section  7  of  the 
Act,  42  U.S.C.  1997e.  adopted  a 
qualified  exhatt.stion  requirement  for 
civil  rights  actions  filed  by  state 


prisoners  in  federal  district  court  under 
42  U.S.C.  1983.  That  section  allowed  the 
court,  if  appropriate  and  in  the  interests 
of  justice,  to  continue  proceedings  for  a 
period  of  90  days  in  order  to  compel 
prisoners  to  exhaust  local 
administrative  prison  grievance 
procedures.  Exhaustion  could  not  be 
required  unless  the  Attorney  General 
had  certified  or  the  court  had 
determined  that  such  administrative 
grievance  procedure  was  in  substantial 
compliance  with  the  minimum 
standards  promulgated  by  the  Attorney 
General  pursuant  to  42  U.S.C.  1997e(b). 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  amended  42  U.S.C.  1997e.  As 
amended,  42  U.S.C.  1997e  now  allows 
the  court  to  continue  proceedings  for  up 
to  180  days.  In  addition,  exhaustion 
may  be  required  if  the  Attorney  General 
certifies  or  the  court  determines  that  the 
administrative  grievance  procedure  in 
question,  even  if  it  is  not  in  compliance 
with  the  minimum  standards 
promulgated  by  the  Attorney  General,  is 
"otherwise  fair  and  effective." 

This  interim  rule  accordingly  revises 
§  40.11  in  28  CFR  part  40  in  order  to 
address  the  evaluation  of  an  applicant's 
submission  under  the  "otherwise  fair 
and  effective"  standard  as  well  as  under 
the  existing  standards.  Sections  40.14, 
40.15.  40.16.  40.18  (a)  and  (b),  40.19(a), 
and  40.22  are  amended  to  include 
reference  to  determination  that  a 
grievance  procedure  is  otherwise  fair 
and  effective. 

In  addition,  §  40.7(e)  is  amended  to 
specify  that  in  all  instances  grievances 
must  be  processed  from  initiation  to 
final  disposition  within  180  days, 
including  any  extensions.  Formerly, 
paragraph  (e)  had  required  final 
disposition  within  9C  days,  excluding 
any  extension  of  time  agreed  to  in 
writing  by  the  grievant.  This 
amendment  is  intended  to  provide 
applicants  the  flexibility  to  set  time 
limits  for  the  final  disposition  of 
grievances  within  the  extended  period 
of  time  allowed  under  newly  revised  42 
4J.S.C.  1997e(a)(l).  As  revised, 
paragraph  (e)  no  longer  requires  written 
consent  from  the  grievant  for  an 
extension  of  time  on  a  response. 
However,  notification  to  the  grievant  of 
an  extension  of  time  for  a  response  at 
any  stage  of  the  process  remains 
necessary  in  order  to  require  exhaustion 
of  that  stage. 

Regulatory  Process  Matters 

The  Department  of  Justice's 
implementation  of  this  rule  as  an 
interim  rule,  with  provisions  for  post- 
promulgation  public  comment,  is  based 
on  the  "good  cause"  exception  of  5 


U.S.C.  553(d)(3).  This  rule  is  necessary 
to  conform  existing  regulations  to  recent 
statutory  amendments.  Immediate 
implementation  will  allow  the  Attorney 
General  to  use  without  undue  delay  the 
statutory  "otherwise  fair  and  effective" 
standard  in  consideration  of  current 
applications  by  States  or  local 
jurisdictions  for  certification,  and 
consequently  reduce  regulatory  burdens 
on  these  government  entities. 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  section  3(f).  and  accordingly  this 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  does 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordant:e 
with  section  6  of  Executive  Order 
12612.  The  Attorney  General,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Part  40 

Administrative  practice  and 
procedure.  Civil  rights.  Inmate 
grievance  procedures.  Prisoners. 

Accordingly,  by  virtue  of  the 
authority  vested  in  the  Attorney  General 
by  law,  including  5  U.S.C.  301,  28 
U.S.C.  509,  and  42  U.S.C.  1997e.  part  40 
of  Chapter  I  of  title  28  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  40— STANDARDS  FOR  INMATE 
GRIEVANCE  PROCEDURES 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1997e. 

2.  In  §  40.7,  paragraph  (e)  is  revised  to 
read  as  follows: 

§  40.7    Operation  and  decision. 


(e)  Fixed  time  limits.  Responses  shall 
be  made  within  fixed  time  limits  at  each 
level  of  decision.  Time  limits  may  vary 
between  institutions,  but  expeditious 
processing  of  grievances  at  each  level  of 
decision  is  essential  to  prevent 
grievance  from  becoming  moot.  Unless 
the  grievant  has  been  notified  of  an 
extension  of  time  for  a  response, 
expiration  of  a  time  limit  at  any  stage  of 
the  proce.ss  shall  entitle  the  grievant  to 
move  to  the  next  stage  of  the  process.  In 
all  instances  grievances  must  be 
processed  from  initiation  to  final 


disposition  within  180  days,  inclusive 
of  any  e.xtensions. 

*        •        •        *        « 

3.  Section  40.11  is  revised  to  read  as 
follows: 

§  40.1 1    Submissions  by  applicant. 

(a)  Written  statement.  An  application 
for  certification  of  a  grievance  procedure 
under  the  Act  shall  be  submitted  to  the 
Office  of  the  Attorney  General,  U.S. 
Department  of  Justice,  Main  Justice 
Building,  Washington,  DC  20530,  and 
shall  include  a  written  statement 
describing  the  grievance  procedure,  a 
brief  description  of  the  institution  or 
institutions  covered  by  the  procedure, 
and  accompanying  plans  for  or  evidence 
of  implementation  in  each  institution. 

(b)  Evidence  of  compliance  with 
established  standards.  An  applicant 
seeking  certification  of  a  grievance 
procedure  as  being  in  substantial 
compliance  with  the  standards 
promulgated  herein  should  submit 
evidence  of  compliance  with  those 
standards,  including  the  following 
information: 

(1)  Instructional  materials.  A  copy  of 
the  instructional  materials  for  inmates 
and  employees  regarding  use  of  the 
grievance  procedure  together  with  a 
description  of  the  manner  in  which 
such  materials  are  distributed,  a 
description  of  the  oral  explanation  of 
the  grievance  procedure,  including  the 
circumstances  under  which  it  is 
delivered,  and  a  description  of  the 
training,  if  any,  provided  to  employees 
and  inmates  in  the  skills  necessary  to 
operate  the  grievance  procedure. 

(2)  Form.  A  copy  of  the  form  used  by 
inmates  to  initiate  a  grievance  and  to 
obtain  review  of  the  disposition  of  a 
grievance. 

(3)  Information  regarding  past 
compliance.  For  a  grievance  procedure 
that  has  operated  for  more  than  one  year 
at  the  time  of  the  application,  the 
applicant  shall  submit  information 
regarding  the  number  and  types  of 
grievances  filed  over  the  preceding  year, 
the  disposition  of  the  grievances  with 
sample  responses  from  each  level  of 
decision,  the  remedies  granted, 
eviTlence  of  compliance  with  time  Umits 
at  each  level  of  decision,  and  a 
description  of  the  role  of  inmates  and 
employees  in  the  formulation, 
implementation,  and  operation  of  the 
grievance  procedure. 

(4)  Plan  for  collecting  information. 
For  a  grievance  procedure  that  has 
operated  for  less  than  one  year  at  the 
time  of  the  application,  the  applicant 
shall  submit  a  plan  for  collecting  the 
information  described  in  paragraph 
(b)(3)  of  this  section. 


(5)  Assurance  of  confidentiality.  A 
description  of  the  steps  taken  to  ensure 
the  confidentiality  of  records  of 
individual  use  of  or  participation  in  the 
grievance  procedure. 

(0)  Evaluation.  A  description  of  the 
plans  for  periodic  evaluation  of  the  • 
grievance  procedure,  including 
identification  of  the  group,  individuals 
or  individual  who  will  conduct  the 
evaluation  and  identification  of  the 
person  or  entity  not  under  the  control  of 
supervision  of  the  institution  who  will 
review  the  evaluation,  together  with  two 
copies  of  the  most  recent  evaluation,  if 
one  has  been  performed. 

(c)  Fair  and  effective  procedures.  The 
Attorney  General  shall  also  certify  a 
grievance  procedure  under  the  Act,  even 
if  the  procedure  is  not  in  substantial 
compliance  with  the  standards 
prorhulgated  herein,  if  the  Attorney 
General  determines  that  the  procedure 
is  otherwise  fair  and  effective  for  the 
consideration  and  disposition  of 
grievances  filed  by  inmates.  If  a 
grievance  procedure  is  not  in  substantial 
compliance  with  all  standards  herein, 
the  applicant  shall  identify  the  aspects 
in  which  the  procedure  is  in  substantial 
compliance  and  those  in  which  it  is  not. 
describe  the  other  relevant  features  of 
the  procedure,  and  explain  why  the 
procedure  is  otherwise  fair  and 
effective. 

4.  Section  40.14  is  revised  to  read  as 
follows: 

§  40.1 4    Conditional  certification. 

If,  in  the  judgment  of  the  Attorney 
General,  a  grievance  procedure  that  has 
been  in  existence  less  than  one  year  is 
at  the  time  of  apphcation  in  substantial 
compliance  with  the  standards 
promulgated  herein  or  is  otherwise  fair 
and  effective,  the  Attorney  General  shall 
grant  conditional  certification  for  one 
year  or  until  the  applicant  satisfies  the 
requirements  of  §  40.15,  whichever 
period  is  shorter. 

5.  Section  40.15  is  revised  to  read  as 
follows: 

§  40.15    Full  certification. 

If.  in  the  judgment  of  the  Attorney 
General,  a  grievance  procedure  that  has 
been  in  e.xistence  longer  than  one  year 
at  the  time  of  application  is  in 
substantial  compliance  with  the 
standards  promulgated  herein  or  is 
otherwise  fair  and  effective,  the 
Attorney  General  shall  grant  full 
certification.  Such  certification  shall 
remain  in  effect  unless  and  until  the 
Attorney  General  finds  reasonable  cause 
to  believe  that  the  grievance  procedure 
is  no  longer  in  substantial  compliance 
with  the  minimum  standards  or  is  no 


longer  fair  and  effective,  and  so  notifies 
the  applicant  in  writing. 

6.  Section  40.16  is  revised  to  read  as 
follows: 

§  40.1 6    Denial  of  certification. 

If  the  Attorney  General  finds  that  the 
grievance  procedure  is  not  in  substantial 
compliance  with  the  standards 
promulgated  herein  or  is  no  longer  fair 
and  effective,  the  Attorney  General  shall 
deny  certification  and  inform  the 
applicant  in  writing  of  the  area  or  areas 
in  which  the  grievance  procedure  or  the 
application  is  deemed  inadequate. 

7.  In  §  40.18,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  40.1 8    Suspension  of  certification. 

(a)  Reasonable  belief  of  non- 
compliance. If  til*  Attorney  General  has 
reasonable  grounds  to  believe  that  a 
previously  certified  grievance  procedure 
may  no  longer  be  in  substantial 
compliance  with  the  minimum 
standards  or  may  no  longer  be  fair  and 
effective,  the  Attorney  General  shall 
suspend  certification.  The  suspension 
shall  continue  until  such  time  as  the 
deficiency  is  corrected,  in  which  case 
certification  shall  be  reinstated,  or  until 
the  Attorney  General  determines  that 
substantial  compliance  no  longer  exists 
or  that  the  procedure  is  no  longer  fair 
and  effective,  in  which  case,  except  as 
provided  in  paragraph  (b)  of  this 
section,  the  Attorney  General  shall 
withdraw  certification  pursuant  to 
§40.19  of  this  part. 

(b)  Defect  may  be  readily  remedied: 
good  faith  effort.  If  the  Attorney  General 
determines  that  a  grievance  procedure  is 
no  longer  in  substantial  compliance 
with  the  minimum  standards  or  is  no 
longer  fair  and  effective,  but  has  reason 
to  believe  that  the  defect  may  be  readily 
corrected  and  that  good  faith  efforts  are 
underway  to  correct  it,  the  Attorney 
General  may  suspend  certification  until 
the  grievance  procedure  returns  to 
compliance  with  the  minimum 
standards  or  is  otherwise  fair  and 
effective. 

*        *        •        •         * 

8.  In  §40.19.  paragraph  (a)  is  revised 

to  read  as  follows: 

§  40.19    Withdrawal  of  certification. 

(a)  Finding  of  non-compliance.  If  the 
Attorney  General  finds  that  a  grievance 
procedure  is  no  longer  in  substantial 
compliance  with  the  minimum 
standards  or  is  no  longer  otherwise  fair 
and  effective,  the  Attorney  General  shall 
withdraw  certification,  unless  the 
Attorney  General  concludes  that 
suspension  of  certification  under 
§40.18(1))  of  this  part  is  appropriate. 


UMI 


13904      Federal  Register  /  Vol.  60.  No.  50  /  Wednesday,  March  15,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15.  1995  /  Rules  and  Regulations      13905 


9.  Section  40.22  is  revi.sed  to  read  as 
follows: 

§  40.22    Significanc«  of  certification. 

Certification  of  a  grievance  procedure 
by  the  Attorney  General  shall  signify 
only  that  on  the  basis  of  the  information 
submitted,  the  Attorney  General 
believes  the  grievance  procedure  is  in 
substantial  compliance  with  the 
minimum  standards  or  is  otherwise  fair 
and  elective.  Certification  shall  not 
indicate  approval  of  the  use  or 
application  of  the  grievance  procedure 
in  a  particular  case. 

Dated:  March  3, 1995. 
Jane!  Reno. 
Attorney  General. 
|FR  Doc.  95-6287  Filed  3-14-95;  8:45  ami 

BILLING  COOE  4410-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  WIttidrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  and 
Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
i.ontains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  April  199.S. 
and  to  multiemployer  plans  with 
valuation  dates  in  April  1995.  The  effe«:t 
of  these  amendments  is  to  advise  the 
public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assi<;tant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005 ,  202-326-4024 (202-326-1 1 79 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  April  1995  interest 


assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  (29 
CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  As.sets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  Under  ERISA  section  4041(c), 
all  single-employer  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities,"  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  set  forth  the 
interest  rates  and  actors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
mtes  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
.same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  April  1995  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  April  1995. 

For  annuity  benefits,  the  interests 
rates  will  be  7.10%  for  the  first  20  years 
following  the  valuation  date  and  5.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  a.s.sumptions  to 


be  used  by  the  PBGC  will  be  5.75%  for 
the  period  during  which  benefits  are  in 
pay  status,  5.00%  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit  s  placement  in  pay  status  The 
above  annuity  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  March  1995)  of  .20  percent  for 
the  first  20  years  following  the  valuation 
date  are  otherwise  unchanged.  The 
lump  sum  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  March  1995)  of  .25  percent  for 
the  period  during  which  benefits  are  in 
pay  status  and  the  seven  years  directly 
preceding  that  period;  they  are 
otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  the.se  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of  the 
preceding  month  or  as  close  to  that  date 
as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contran,'  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  April  1995, 
and  in  multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  April  1995,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  rates  and  factors  set  forth  in 
this  amendment  effective  less  than  30 
davs  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economv, 
productivity,  competition,  jobs,  the 
environment,  pubic  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  rai.se  novel  legal  or  policy 


issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  applv.  .See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

i'9  CFR  Part  2676 
Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  are 
licrebv  amended  as  follows: 


PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  L'.S.C.  1301(a).  1302(b)(3). 
1341.  1344.  1362. 

2.  In  appendix  B,  Rate  Sot  18  is  added 
to  Table  I,  and  a  new  entn,'  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  i'"  "  (as  defined  in 
S  2619. 49(b)(1))  for  purposes  of  applying  thf 
formulas  set  forth  in  §  2619.49  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 
factor  used  in  valuing  benefits  under  this 
subpart  to  be  paid  as  lump  sums  (including 
the  return  of  accumulated  employee 

Table  I 

[Lump  Sum  Valuations] 


contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  t)enefits  for  which  the  partit  ipunt 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  v years  (}'isan  integer  and  0<\  Sui). 
interest  rate  /;  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni<v 
<n(+n.-).  interest  rate  /'.>  shall  apply  from  thif 
valuation  date  for  a  |>eriod  of  y-  n,  years, 
interest  rate  //  shall  apply  for  the  following 
ni  years;  thereafter  the  immediate  aniniitv 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
\->ni+n:).  intere.st  rate  n  shall  apply  from  the 
valuation  date  for  a  period  of  v-nZ-n.- 
years.  interest  rate  i'.-  shall  apply  for  the 
following  n:  years,  interest  rate  /;  shall  applv 
for  the  following  ni  years:  thereafter  the 
iniincdiate  annuity  rale  shall  apply- 


For  plans  with  a  valuation  date 


Rate  set 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


18 


4-1-95 


5-1-95 


5.75 


5.00 


4.00 


4.00 


.■\tinuity  Valuations 

In  determining  the  value  of  interest  fdc:lors 
ii!  the  form  v"  "  (as  defined  in 
*!  2619.49(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2619.49  (b)  through  (i) 
,in(i  in  determining  the  value  of  any  interest 


factor  used  in  valuing  annuity  lienefits  under 
tliis  subpart,  the  plan  administrator  shall  i:sc 
the  values  of/,  prescribed  in  Table  II  hereof 

The  following  table  tabulates,  for  ejch 
c  alendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  I/.  I'j.  *    *    *.  and  refern>d  to 

Table  II 

[Annuity  Valuations) 


generally  as  i,]  assumed  to  be  in  effw  t    • 
tietwet-n  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month:  those  anniversaries  are 
specified  m  the  columns  adj.icent  to  the 
rales.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  monttv— 

The  values  of  i,  are: 

', 

for  /  =           /,          for  t  =          /, 

for  1  = 

April  1995  

•                                                                     • 

• 

« 

0710 

• 

1-20        .0575          >20    N/A 

HtA 

PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B,  Rate  Sot  18  is  added 
to  Table  I,  and  a  new  entry'  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  thtt 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  i"  "  (as  defined  in 
S  2076. 13(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2676.13  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 
factor  used  in  valuing  benefits  under  this 
subpart  to  be  paid  as  lump  sums,  the  PBCJC 
shall  use  the  values  of ;,  prescribed  in  Talile 
I  hereof  The  interest  rates  set  forth  in  Table 
I  shall  i)e  used  by  the  PBGC  to  calculate 


benelils  payable  as  lump  sum  I  eneOts  as 
follows: 

(1)  For  benefits  for  which  the  {>articipant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  imn.ediate  annuity 
rate  shall  applv. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  OcyKnA. 
interest  rate  /'/  shall  appiy  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<v<n/+n.O.  interest  rate  /.'  shall  apply  from 
the  valuation  dale  for  a  period  of  y-  n/  years. 


UMI 
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interest  rate  //  shall  apply  for  the  following 
Hi  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
V>n;+n.O.  interest  rate  i.i  shall  apply  from  the 
valuation  date  for  a  period  of  y-  O/  -  nj 

Table  I 

(Lump  Sum  Valuations] 


years,  interest  rate  i;  shall  apply  for  the 
following  n.'  years,  interest  rate  i;  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Ratp  ^pf 

Fof  plans  with  a  valuation  date 
On  Of  alter               Before 

Immediate 

Deferred  annuities  (percent) 

(percent) 

i 

/.' 

/.I 

n, 

n.' 

• 
18 

• 

4-1-95                  &-1-95 

• 

5.75 

• 

5.00 

• 
4.00 

• 

4.00 

7 

• 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  facloft 
of  the  form  \-":"  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (bj  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i ,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i  i.  i ;,  *   *   *,  and  referred  to 

Table  II 

[Annuity  Valuations) 


generally  as  i ,)  assumed  to  be  in  effec  t 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month:  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effec;t  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  month — 


The  values  of  it  are: 


/ 

fort  = 

it 

fort=          It 

fort  = 

• 

April  1995  

• 

• 

• 

0710 

1-20 

• 

.0575 

>?0     N/A 

• 

N  A 

Issued  in  Washington,  DC,  on  this  8lh  day 
of  March  1995. 

Martin  Slate, 

Exfcutive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  95-6359  Filed  3-14-95;  8:45  am) 

BILLING  CODE  TZOS-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  356 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 
(Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-93) 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  mle. 

summary:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  an  amendment  to  31  CFR  Fart 
356,  published  as  a  final  rule  on  January 
5.  1993  (58  FR  412).  This  amendment 
clarifies  the  definition  of  the  term  "bid" 
and  changes  the  required  format  for 
competitive  bids  for  Treasury  notes  and 
bonds  from  two  decimals  to  three 
decimals. 


EFFECTIVE  DATE:  February  22.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  VV.  Sunner,  Deputy  Assistant 
Commissioner.  Office  of  Financing. 
Bureau  of  the  Public  Debt  (202)  219- 
3350,  or  Margaret  Marquette,  Attorney- 
Adviser,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Public  Debt  (202)  219- 
3320. 

SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  356,  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  final  rule 
contained  herein  amends  §§  356.2  and 
356.12  of  the  uniform  offering  circular. 
In  §  356.2,  the  definition  of  the  term 
"bid"  has  been  modified.  The 
Department  has  become  aware  that 
securities  dealers  may  enter  into 
transactions  whereby  they  effectively 
"guarantee"  the  amount  and  price  of 
securities  their  customers  will  receive 
following  a  Treasury  auction.'  The  price 
guaranteed  may  be  simply  an  agreed- 
upon  price,  or  it  may  be  a  price  fixed 
in  terms  of  an  agreed-upon  standard, 
e.g.,  the  weighted  average  auction  price. 


'  The  guarantee  described  herein  is  not  intended 
to  refer  to  a  securities  dealer  sulimitting  or 
forwarding  a  noncompetitive  bid  for  a  customer. 


The  dealer  may  obtain  securities  to 
fulfill  such  a  guarantee  either  through 
an  auction  bid  or  through  the  whon- 
issued  market,  or  both. 

The  Department  views  the  guarantee 
described  above  to  be  the  equivalent  of 
a  when-issued  trade  between  the  dealer 
and  its  customer.  Therefore,  the 
Department  has  determined  that,  for 
purposes  of  Treasury's  auction  rules, 
any  bid  of  the  dealer  to  obtain  securities 
to  fulfill  such  a  guarantee  is  a  bid  for  the 
dealer's  own  account  and  not  a  bid  for 
a  customer,  as  the  term  customer  is 
defined  in  the  offering  circular.  This 
means  that  the  recipient  of  the 
guarantee  may  not  be  listed  as  a 
customer  in  connection  with  any  bid  to 
fulfill  the  guarantee.  Rather,  the 
depository  institution  or  dealer  that  has 
made  the  guarantee  is  considered  the 
bidder  and  must  include  such  amount 
as  part  of  its  own  bid.  The  guaranteeing 
entity  may  reflect  the  guaranteed 
amount  being  included  in  its  bid  as  a 
short  position  in  calculating  its  net  long 
position.  If  the  recipient  of  the 
guarantee  for  a  specific  security  also 
bids  for  that  same  security  in  its  own 
name  either  directly  or  through  a 
submitter,  it  must  treat  the  amount  of 
any  guarantee  as  a  long  position  in 
calculating  its  net  long  position. 


The  definition  of  the  term  "bid"  in 
S  356.2  has  been  expanded  to  clarify 
that  an  offer  to  purchase  a  stated  par 
amount  of  a  set;urity  by  a  depository 
institution  or  dealer  to  fulfill  a 
guarantee  as  described  above  is  a  bid  for 
the  depository  institution's  or  dealer's 
own  account  and  not  a  bid  for  a 
customer. 

In  §  356.12,  the  requirement  to 
express  a  competitive  bid  with  two 
decimals  has  been  changed  with  regard 
to  Treasury  notes  and  bonds.  Prior  to 
the  publication  of  this  rule,  a 
competitive  bid  for  a  note  or  bond  had 
to  show  the  yield  bid,  expressed  with 
two  decimals.  F.ffective  with  the 
publication  of  this  rule,  such  bids  must 
show  the  yield  bid,  expressed  with  three 
decimals.  The  requirement  for  a 
competitive  bid  for  a  Treasury  bill  to 
show  the  discount  rate  bid,  expressed 
with  two  decimals,  remains  unchanged. 
Further,  the  restriction  against  using 
fractions  still  applies  to  bids  for  all 
securities. 

The  change  from  two  decimal  places 
to  three  decimal  places  for  notes  and 
bonds  is  being  made  to  encourage 
greater  participation  in  Treasury 
auctions. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
1 2866. 

Because  this  rule  relates  to  public 
contracts  and  procedures  for  United 
States  securities,  the  notice,  public 
comment,  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2). 

As  no  notice  of  propo.sed  rulemaking 
is  required,  the  provi.sions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
ef  seq.)  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  final  rule, 
and.  therefore,  the  Paperwork  Reduction 
Act  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds.  Federal  Reser\e  System. 
Ciovernment  securities.  Securities. 

Dated;  March  9.  1995. 
(ierald  Murphy, 

Fiscal  .'\ssistant  Secretary. 

31  CFR  Chapter  11,  Subchapter  B.  Part 
3.'>6,  is  hereby  amended  as  follows: 


PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  Part  356 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  II..S.C  3102.  et 

seij. 

2.  Section  356.2  is  amended  by 
revising  the  definition  of  "bid"  to  read 
as  follows: 

§  356.2    Definitions. 

*         •         •         •         • 

4 

Bid  means  an  offer  to  purchase  a 
stated  par  amount  of  securities,  either 
competitively  or  noncompetitively.  in 
an  auction.  An  offer  to  purchase  a  stated 
par  amount  of  securities  submitted  by  a 
depository  institution  or  dealer  to  fulfill 
a  guarantee  to  sell  a  specified  amount  of 
.securities  at  an  agreed-upon  price  or  a 
price  fixed  in  terms  of  an  agreed-upon 
standard  is  a  bid  of  the  depository 
institution  or  dealer  and  not  a  bid  of  a 
cu.stomer. 
***** 

3.  Section  356.12  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  356.12    Noncompetitive  and  competitive 
bidding. 

***** 

(c)*   •    * 

[1]  Bid  format. 

(i)  Treasury  hH  I  a.  A  competitive  bid 
must  show  the  discount  rate  bid, 
expressed  with  two  decimals.  Fractions 
may  not  be  used. 

(ii)  Treasury  notes  and  bonds.  A 
competitive  bid  must  show  the  yield 
bid,  expressed  with  three  decimals. 
Fractions  may  not  be  used. 
***** 

[FR  Doc.  95-6394  Filed  3-14-95:  8  45  .im| 

BILLING  CODE  4810-3»-{> 


SELECTIVE  SERVICE  SYSTEM 

32  CFR  Part  1636 

Selective  Service  Regulations; 
Registrant  Processing  Procedures 

AGENCY:  Selective  Service  Sy.stem. 
ACTION:  Final  rule. 

SUMMARY:  Procediires  for  the  processing 

of  registrants  under  the  Military 

Selective  Ser\'ice  Act  are  amended  to 

assure  greater  fairness  and  efficiency  in 

administration  in  the  processing  of 

registrants. 

EFFECTIVE  5ATE:  March  15.  1095. 


FOR  FURTHER  INFORMATION  CONTACT: 
Henry  N.  Williams.  General  Counsel. 
Selective  Service  System.  1515  Wilson 
Blvd..  Arlington.  VA  22209-2425. 
Phone  (703)  2.35-2050. 

Analysis  of  Comments 

The  proposed  amendment  to  Selective 
Service  Regulations  was  published  in 
the  Federal  Register  on  December  28, 
1994  (59  FR  66839)  for  public  comment. 
No  comment  was  received. 

The  proposed  regulation  will  become 
the  final  rule. 

Executive  Order  12866 

In  promulgating  this  regulation,  I  have 
adhered  to  the  regulatory  philosnphy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulator\- 
Planning  and  Review.  This  amendment 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  it  is  not  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

I  certify  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  B)  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  .small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Certificate 

Whereas,  on  December  28,  1994.  the 
Director  of  Selective  Service  published 
a  Notice  of  Proposed  Amendments  of 
Selective  Ser\ice  Regulations  at  59  FR 
06839;  and  whereas  such  publication 
complied  with  the  publication 
requirement  of  section  13(b)  of  the 
Military  Selective  Service  Act  (50  App. 
U.S.C.  463(b))  in  that  more  than  30  days 
have  elapsed  subsequent  to  such 
publication  during  which  period 
comments  from  the  public  (summari/.ed 
above)  have  been  re<;eived  and 
considered:  and  I  certify  that  I  have 
requested  the  view  of  officials  named  in 
section  2(a)  of  E.xecutive  Order  11623 
and  none  of  them  has  timely  requested 
that  the  matter  be  referred  to  the 
President  for  decision. 

Now  therefore  by  virtue  of  the 
authority  vested  in  me  by  the  Military 
Selective  Service  Act.  as  amended  (50 
App.  U.S.C.  section  451  et  seq.)  and 
E.xecutive  Order  11623  of  October  12. 

lOTi     fU,.  Cr^l. ..-*:..«  c^— .:,..,  D 1..*:,.»c 
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constituting  a  portion  of  Chapter  XVI  of 
Title  32  of  the  Code  of  Federal 
Regulations,  are  hereby  amended,  as 
stated  below. 

List  of  Subjects  in  32  CFR  Part  1636 

Armed  Forces — draft. 
Dated:  March  7. 1995. 
Gil  Coronado, 

Director  of  Selective  Service. 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  Fart  1636  is  amended 
as  follows: 

PART  1636— CLASSIFICATION  OF 
CONSCIENTIOUS  OBJECTORS 

1.  The  authority  citation  for  part  1636 
continues  to  read  as  follows: 

Authority:  Military  Selective  Service  Act 
(50  App.  U.S.C.  451  et  seq.);  E.O.  11623. 

2.  In  §  1636.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  1 636.8    Considerations  relevant  to 
granting  or  denying  a  claim  for 
classification  as  a  conscientious  objector. 

•  •         •         *         * 

(b)  The  registrant's  stated  convictions 
should  be  a  matter  of  conscience. 

*  *        «        •        * 

|FR  Doc.  95-6288  Filed  3-14-95;  8:45  ami 

BILLING  CODE  801S-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1230 

[3095-AA22] 

Micrographic  Records  Management 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Wednesday, 
September  22,  1993  (58  FR  49195).  The 
regulations  related  to  micrographic 
records  management  including 
standards  for  microfilming  records  in  36 
CFR  1230. 12(d)(l)(i). 
EFFECTIVE  DATE:  March  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
301-713-6730. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  established 
Federal  agency  micrographic  program 
responsibilities,  revised  micrographic 
standards,  modified  coverage  of 


temporary  records,  and  clarified 
inspection  provisions.  The  regulations 
affected  Federal  agencies. 

Need  for  Corrections 

The  final  regulation  intended  to  revise 
the  title  of  the  Part  from 
"Micrographics"  to  "Micrographic 
Records  Management"  to  better  refiect 
the  subject  matter;  due  to  a  technical 
drafting  error,  the  change  in  title  was 
not  made  although  the  final  rule 
displayed  the  revised  title.  In 
§  1230.12(d)(l)(i),  a  typographical  error 
was  made  in  the  ANSI/AIIM  standard 
referenced  of  aperture  card  formats. 

List  of  Subiects  in  36  CFR  Part  1230 

Archives  and  records.  Incorporation 
by  reference.  Micrographics. 

PART  1230— MICROGRAPHICS 

Accordingly,  36  CFR  1230  is  corrected 
by  making  the  following  correcting 
amendments: 

1.  The  authority  citation  for  part  1230 
continues  to  read: 

Authority:  44  U.S.C.  2907,  3302,  and  3312. 

2.  The  title  of  Part  1230  is  revised  to 
read: 

PART  1230— MICROGRAPHIC 
RECORDS  MANAGEMENT 

§1230.12    [Corrected] 

3.  In  §  1230.12(d)(l)(i),  in  the  fourth 
sentence,  the  phrase  "ANSI/AIIM 
MS19-1987"  is  revised  to  read  "ANSI/ 
AIIM  MS32-1987". 

Dated:  March  9, 1995. 
Mary  Ann  Hadyka. 

Federal  Register  Liaison. 

IFR  Doc.  95-6360  Filed  3-14-95;  8:45  ami 

BILLING  CODE  751S-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(LA-10-1-6937a;  FRL-5172-21 

Approval  and  Promulgation  of 
Implementation  Plan:  Louisiana  1990 
Base  Year  Ozone  Emissions 
Inventories 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  today  fully  approves 
the  1990  base  year  ozone  emission 
inventories  submitted  by  Louisiana  for 
the  purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  ozone. 
The  inventories  were  submitted  by  the 


State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  (NAA)  ozone  State 
Implementation  Plan  (SIP)  for  the  Baton 
Rouge  and  Calcasieu  Parish  areas  of 
Louisiana. 

DATES:  This  action  will  become  effective 
on  May  15,  1995,  unless  adverse  or 
critical  comments  are  received  by  April 
14,  1995.  If  the  effective  dale  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

U.S.  Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (6T- 
A).  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 
U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street, 
S\V.,  Washington,  DC  20460. 
Louisiana  Department  of  Environmental 
Quality,  Air  Quality  Division,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
USEPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-7237. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  1990  Clean  Air  Act 
Amendments  (CAAA),  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment. 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  towards 
attainment.  The  CAAA  require  ozone 
nonattainment  areas  designated  as 
moderate,  serious,  severe,  and  extreme 
to  submit  a  plan  within  three  years  of 
1990  to  reduce  volatile  organic 
compounds  (VOC)  emissions  by  15 
percent  within  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic  emissions 
and  to  exclude  certain  emission 
reductions  not  creditable  towards  the  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  projection 
inventory,  and  the  modeling  inventory 


are  derived.  Further  information  on 
these  inventories  and  their  purpose  can 
be  found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  plays  an  important  role 
in  modeling  demonstrations  for  areas 
classified  as  moderate  and  above 
outside  transport  regions. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-(e)  of  title  I  of  the  CAAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  the  EPA  intends  to  review  SIP 
revisions  submitted  under  title  I, 
including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  (see  57  FR  13502:  April  16. 
1992.  and  57  FR  18070;  April  28. 1992). 
Because  the  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  (57  FR  18070,  Appendix  B, 
April  28, 1992)  for  a  more  detailed 
discussion  of  the  interpretations  of  title 
I  advanced  in  today's  action  and  the 
supporting  rationale. 

Tnose  States  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  are  required  under 
section  182(a)(1)  of  the  1990  CAAA  to 
submit  a  final,  comprehensive,  accurate, 
and  current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  by  November  15.  1992.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory.  It 
includes  both  anthropogenic  and 
biogenic  sources  of  VOC.  nitrogen 
oxides  (NOx).  and  carbon  monoxide 
(CO).  The  inventory  is  to  address  actual 
VOC.  NOx,  and  CO  emissions  for  the 
area  during  a  peak  ozone  season,  which 
is  generally  comprised  of  the  summer 
months.  All  stationary  point  and  area 
sources,  as  well  as  highway  mobile 
sources  within  the  nonattainment  area, 
are  to  be  included  in  the  compilation. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498,  April 
16,  1992). 

Emission  inventories  are  first 
reviewed  under  the  completeness 
criteria  established  under  section 
110(k)(l)  of  the  CAAA  (56  FR  42216. 
August  26. 1991).  According  to  section 
110(k)(l)(C).  if  a  submittal  does  not 
meet  the  completeness  criteria,  "the 
State  shall  be  treated  as  not  having 
made  the  submission."  Under  sections 
179(a)(1)  and  110(c)(1).  a  finding  by  the 
EPA  that  a  submittal  is  incomplete  is 


one  of  the  actions  that  initiates  the 
sanctions  and  Federal  Implementation 
Plan  processes  (see  David  Mobley 
memorandum.  November  12, 1992).' 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  the  EPA.  Section 
110(a)(2)  of  the  Act  provides  that  each 
emission  inventory  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  hearing.^  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  Changes  to  the 
inventory  that  impact  the  15  percent 
reduction  calculation  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  revision.  The  EPA  created  a  "de 
minimis"  exception  to  the  public 
hearing  requirement  for  minor  changes. 
The  EPA  defines  "de  minimis"  for  such 
purposes  to  be  those  in  which  the  15 
percent  reduction  calculation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  changes  together  when 
making  the  determination  as  to  whether 
the  change  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  a  formal  SIP  revision  process, 
in  conjunction  with  the  change  to  the 
control  measure  or  other  SIP  programs.' 
Section  110(a)(2)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  State  of  Louisiana  submitted  the 
1990  base  year  inventories  for  Baton 
Rouge  (BTR)  and  Calcasieu  Parish  (CAL) 
on  November  16.  1992.  as  a  SIP  revision 
by  cover  letter  from  the  Governor.  The 
inventories  were  reviewed  by  the  EPA 
to  determine  completeness  shortly  after 
their  submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V  (1991).  as  amended 
by  57  FR  42216  (August  26. 1991).  The 


'  Memorandum  from  ].  David  Mobley.  Chief. 
Emission  Inventory  Branch,  to  Air  Branch  Chiefs. 
Region  I-X,  "Guidance  on  States'  Failure  to  Submit 
Ozone  and  CO  SIP  Inventories."  November  12, 
1992. 

^  Also  section  I72(c)(71  of  the  Act  requires  that 
plan  provi.sions  for  nonattaimnent  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 

'Memorandum  from  John  Calcagni.  Director.  Air 
Quality  Management  Division,  and  William  C. 
Laxton.  Director.  Technical  Support  Division,  to 
Regional  Air  Division  Directors.  Region  I-X. 
"Public  Hearing  Requirements  for  1990  Base- Year 
Emission  Inventories  for  Ozone  and  Carbon 
Monoxide  Nonattainment  .^rea.s."  September  29. 
1992. 


inventories  were  complete  except  for 
public  hearings.  The  EPA  determined 
that  for  inventories  that  were  lacking 
only  public  hearings  a  finding  of 
completeness  would  be  made, 
contingent  upon  the  State  fulfilling  the 
public  hearing  requirement.*  The 
submittal  was  found  to  be  complete 
contingent  upon  the  State  fulfilling  the 
public  hearing  requirment,  and  a  letter 
dated  January  15, 1993,  was  forwarded 
to  the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  Le  taken  in  the  review 
process. 

The  State  of  Louisiana  subsequently 
held  public  hearings  on  October  22, 
1993,  to  entertain  public  comment  on 
the  1990  base  year  emission  inventories. 
The  State  provided  evidence  to  EPA 
Region  6  that  the  public  hearings  were 
held  and  that  the  State  responded  to 
comments. 

EPA  Region  6,  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  Emissions  Inventory  Branch 
(ElB),  EPA's  Office  of  Mobile  Sources 
(OMS).  and  Midwest  Research  Institute, 
contractor  to  EIB,  reviewed  the 
inventories.  Comments  were  sent  to 
Louisiana,  and  the  State  responded  with 
a  resubmittal.  The  resubmittal 
underwent  a  second  review.  The  Level 
III  review  comments  were  sent  to 
Louisiana  on  December  21, 1993. 

The  State  addressed  the  final  Level  III 
comments  and  submitted  responses  to 
Region  6  on  January  28, 1994.  The  State 
submitted  the  final  revised  inventory  to 
Region  6  on  September  27,  1994.  In 
addition,  the  State  of  Louisiana  held 
additional  public  hearings  on  the  final 
revised  inventory  on  October  28,  1994, 
to  accept  public  comments.  The  State 
provided  evidence  to  EPA  Region  6  that 
the  public  hearings  were  held  and  that 
the  State  responded  to  comments. 

Region  6  compared  the  Louisiana 
responses  with  the  deficiencies  noted  in 
the  final  Level  III  review  and  concluded 
that  Louisiana  had  adequately 
addressed  the  remaining  deficiencies  so 
that  Region  6  was  satisfied  that 
Louisiana  had  completed  the  Level  III 
criteria  for  the  BTR  and  CAL  ozone 
nonattainment  areas. 

2.  Emission  Inventory  Review 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  set;tion 


■"Memorandum  from  John  Calcagni.  Director.  Air 
Quality  Management  Division,  to  Regional  Air 
Division  Directors.  Regions  I-X.  "State 
Implementation  Plan  (SIP)  Actions  Submitted  in 
Response  to  Clean  Air  .Act  (ACT)  Deadlines." 
October  28.  1992. 
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182(aMl)  Isee  57  FR  13565-13506.  April 
16.  1992).  The  EPA  is  proposing  to  grant 
approval  of  the  Louisiana  on»ne  base 
year  emissions  inventories  based  on  th« 
Level  I.  II.  and  111  review  findings.  This 
section  outlines  the  review  procedures 
performed  to  determine  if  the  base  year 
emission  inventory  is  acceptable  or  is 
disapproved. 

Today's  action  describes  the  re\iew 
procedures  associated  with  delermining 
the  acceptability  of  a  1990  l«se  N-ear 
emission  inventory,  and  discMsses  the 
levels  of  acceptance  that  can  result  from 
the  findings  of  the  review  process. 

A.  The  Following  Discussion  Revicvi-s 
the  State  Base  Year  SIP  Inventory 
Approval  Requireoients 

The  Level  I  and  II  review  pnjccss  is 
used  to  determine  that  all  components 
of  the  base  year  in\"entory  are  present. 
The  review  also  evaluates  the  Iwel  of 
supporting  docMmentafion  provided  by 
the  State,  and  assesses  wbeth«»T  the 
emissions  were  developed  according  to 
current  EPA  guidance. 

The  Level  III  review  process  outlinetl 
below  consists  of  Ifl  points  that  the 
inventory  must  include.  For  a  base  year 
emission  inventory  to  he  acceptaWe,  it 
must  pass  all  of  the  following 
acceptance  criteria: 

1.  An  approved  Inventor)'  Preparation  Flan 
(IPP)  was  provided,  and  the  Quality 
Assurance  tQA)  program  contained  in  the 
IPP  was  performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was  prmided 
that  eoabled  ihc  reviewer  to  determine  the 
emission  estimation  prcxjedures  and  the 
data  sources  u<!ed  to  dewriop  tl*e  inventory. 

3.  The  point  source  invtuitury  must  be 
tx>mplete. 

4.  Point  source  emissions  must  have  betin 
prepared  or  talculat»?d  iiriordinglot'be 
I  iwrent  EP.\  guidance. 


5.  1  he  area  source  iaventory  must  be 

(omplele. 
f>.  The  area'souiTx  emissicDS  must  hait;  Imcn 

prepared  or  calcutated  according  to  the 

current  EPA  guidance. 
7  Biogenic  emissions  must  Iravelieen 

prepared  according  to  current  HPA 

guidance  or  another  approved  technique. 

8.  The  metbod  (e.g.,  Highway  Performance 
Monitoring  System  or  a  network 
transportation  planning  model)  used  to 
develop  v^icle  railcs  travelled  fVMT) 
e.stimates  must  follow  EPA  guklance. 
which  is  detailed  in  the  doctitnent, 
"Procedures  for  Emission  Inventory 
Preparation,  Volume  IV:  Mobiie  Sources", 
U.S.  Environmental  Protection  Agency, 
Office  of  Mobile  Sources  aud  OOicx  of  Air 
Quality  PlaunLi^g  and  Standards.  Ann 
Arbor,  Michigan,  and  Research  Triangle 
Park.  North  Carolina,  December  1992. 

9.  The  MOBILE  model  tor  EMFAC  model  for 
California  only)  was  correctly  used  to 
produce  emission  factors  for  each  of  the 
vehicle  classes. 

10.  Nonroad  mobile  emissiorrs  weoe  prepared 
according  to  currerot  EPA  guidanoe  for  all 
of  the  source  categanes. 

The  base  year  emission  iaventury  will 
be  approved  if  it  passes  Levels  I,  U.  and 
III  of  the  review  process.  Detailed  Level 
1  and  II  review  procedures  can  be  found 
in  the  following  document:  "Quality 
Review  Cuidetlines  for  1990  Base  Yoar 
Emission  Inventories",  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina,  July  27.  1992.  Level  lU 
review  procedures  are  specified  in  a 
memorandum  from  David  Mobley  and 
G.T.  Helms  to  the  Regions,  'IQSdOs/CO 
SIP  Emission  Inventory  Level  III 
Acceptance  Criteria".  October  7.  1992.* 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Diroctois 
dated  June  24.  1993.*' 

VOC 

[Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


B.  The  following  Is  a  Summary  of  the 
Lc\el  HI  Review  of  the  Louisiana  Vi'M) 
Base  Year  Submittal 

1.  Till!  II'P  and  QA  plan  u-en-  liubuiUJed  und 
.ipproved.  The  QA  plan  was  uwplemenied 
iinii  documented  in  the  submission. 

2.  The  documentation  was  adeqxiate  for  ihi- 
reviewer  to  detenr.ine  the  estrraation 
procedures  and  -data  ■sources  wsed  to 
de\tk>p  the  im-enlory  for  alleroission 
types. 

3.  The  point  souroe  inveatoffy  was  found  to 
be  (omplete. 

4.  The  point  source  emissions  were  esiiiuate  1 
ac(  ording  to  EPA  guidance. 

5.  The  area  source  inventory  was  fbiuiiJ  tu  be 
complete. 

(>.  The  ansa  source  emissions  were  Rstinutitl 
ac:cording  to  EPA  guidance. 

7.  The  biogenic  emissrons  w-ere  tievelopfH 
from  a  consultant's  site-sp€>cifjc  study  of 
the  BTR  area  and  the  emissions  were 
calculated  using  the  EPA  PC-BQS  nMj;i.i 
for  the  CAL  area. 

8.  The  method  used  to  develop  VMT 
estimates  was  adequately  dewxibod  ajid 
documented. 

9.  The  MOBILE  model  was  used  correctly. 

10.  The  noiuoad  mobile  emission  estinialirs 
were  c:orre(  tly  prepared  acco^dir^g  to 
rurrc;nt  EPA  gaidaitcc  cw  acceptable 
alternativos. 

Documentation  of  the  Region  fi 
evaluation,  including  ciutails  of  the 
review  proc;edure.  is  contained  iji  a 
intimoranduin  (Attachment  A)  in  the 
Technical  Support  Docutncul  (TSD).  \ 
general  siunmary  of  the  inventori-tis  is 
contained  in  Attadimcnt  B  of  the  TSD. 

Final  Action 

Louisiana  has  submiltwJ  ciomplctc 
inventories  a)ntaining  point,  an^a, 
biogenic,  on-road  mobile,  and  non-road 
mobile  source  data,  and  accnjnpanying 
(locuinuntation.  Emissions  from  tlKJ.M' 
sources  are  piosented  in  the  follcjui,"'.); 
table: 


NOX 

(Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


NAA 

Point  scxirce 
©missions 

Area  source 
emrssions 

Ornroad  mobile 
emissusns 

Non-road  mobile 
emissions 

£J»ngen.c 

TertaB  emisstons 

BTR  ; 
CAL 

57.30 

26.25 
7.20 

55.50 
14.64 

23.46 
13^ 

120.91  ' 
16.47  ' 

341.32 
10951 

^  Metmrandum  from  \.  Oevvi  Wob^kTy.  tSiioi. 
Emissions  Ir.vpmsry  ficanch.,  to  Air  Branoli  CUets. 
Region  I-X.  "Final  EroJs»ion  lirvcnvory  Ij-vi-l  in 
Acreptanc*  Crheria."  Oilobnr  7.  It392. 


''Memoriindiiin  from  John  S.  Sell/.,  OirtHtor. 
Uffice  tH  Ka QuaJity  Planning  sod  Standarels.  to 
RegiaDal  Air  DivJKion  Bnroc»nri>.  Region  1-X. 
"Emission  lni«!!iicar>'  Issues."'  |i.iw  2t.  3<»93. 


NAA 

Point  source  emis- 
sions 

Area  source  emis- 
sions 

On-road  mobile 
emissions 

Non-road  mobile 
emissions 

Biogenic 

Total  emissions 

BTR 
CAL 

234.68 
119.20 

0.78 
0.25 

71.70 
20.31 

38.40 
40.86 

NA 
NA 

345.56 
180.62 

CO 

(Ozone  Seasonal  Emissions  in  Tons  Pw  Day) 


NAA 

Point  source  emis- 
sions 

Area  source  emis- 
sions 

On-road  nrxjbtle 
emissions 

Non-road  mobile 
emissions 

Biogenic 

Total  emissions 

BTR 
CAL 

282.91 
42.10 

2.30 
0.50 

434.50 
117.35 

193.02 
75.03 

NA 
NA 

912.73 
234.98 

Based  on  Region  6's  review  of  the 
inventories,  Louisiana  has  satisfied  all 
of  the  EPA's  requirements  for  providing 
a  comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  in  the 
ozone  nonaltainment  areas.  These 
inventories  are  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12,  1992, 
memorandum  from  J.  David  Mobley, 
Chief  Emission  Inventory  Branch.  TSD 
and  G.T.  Helms.  Chief  Ozone/Carbon 
Monoxide  Programs  Branch,  Air  Quality 
Management  Division. 

In  today's  final  action,  the  EPA  is 
fully  approving  the  SIP  1990  base  year 
ozone  emission  inventories  submitted 
by  Louisiana  to  the  EPA  on  September 
27,  1994.  for  the  Baton  Rouge  and 
Calcasieu  Parish  nonattainment  areas  as 
meeting  the  requirements  of  section 
182(a)(1)  of  the  Act. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  the 
EPA  is  proposing  to  approve  the  SIP 
revision  should  adverse  comments  be 
received.  Thus,  this  action  will  be 
effective  on  May  15v  1995  unless,  by 
April  14.  1995  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  which  will  withdraw 
the  final  action.  All  public  comments 
will  then  be  addressed  in  a  subsequent 
final  rule  on  this  action  ser\'ing  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  15,  1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
(Union  Electric  Co.  v.  L^.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  15,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
by  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air" 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations,  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  March  3.  1995. 
Jane  N.  Saginaw, 
Regional  Administrator.  - 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.993  is  added  to  read  as 
follows: 

§  52.993    Emissions  Inventories. 

(a)  The  Governor  of  the  State  of 
Louisiana  submitted  the  1990  base  year 
emission  inventories  for  the  Baton 
Rouge  (BTR)  and  Calcasieu  Parish  (CAL) 
ozone  nonattainment  areas  on 
November  16.  1992  as  a  revision  to  the* 
State  Implementation  Plan  (SIP).  The 
1990  base  year  emission  inventory 
requirement  of  section  182(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990.  has 
been  satisfied  for  each  of  these  areas. 
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(b)  The  inventories  are  for  the  ozone 
precursors  which  are  volatile  organic 
compounds,  nitrogen  oxides,  and 
carbon  monoxide.  The  inventories  cover 
point,  area,  non-road  mobile,  on-road 
mobile,  and  biogenic  sources. 

(c)  The  BTR  nonattainment  area  is 
classified  as  Serious  and  includes 
Ascension,  East  Baton  Rouge,  Iberville, 
Livingston.  Point  Coupee,  and  West 
Baton  Rouge  Parishes:  the  CAL 
nonattainment  area  is  classified  as 
Marginal  and  includes  Calcasieu  Parish. 

|FR  Doc.  95-€299  Filed  3-14-95:  8:45  ami 
BILUNG  CODE  tS<0-60-P 


40  CFR  Part  61 

Approval  of  Delegation  of  Authority; 
National  Emission  Standards  for 
Hazardous  Air  PoUutants; 
Radionuclides;  Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rute. 

SUMMARY:  EPA  is  graiKin^  delegation  of 
authority  to  the  State  of  Utah  to 
implement  and  enforce  five  National 
Emission  Standards  for  Hasardous  Air 
Pollutants  iNESHAP)  for  radionuclides. 
The  Governor  of  Utah  requested 
delegation  from  EPA  Region  Vlil  in  a 
^      letterdated  Jun€4. 1993.  EPA  has 
reviewed  the  application  and  has 
reached  a  decision  that  the  State  of  Utah 
has  satisfied  all  of  the  requirements 
necessary  to  qualify  for  approval  of 
delegation.  The  effect  of  this  action 
allows  the  State  of  Utah  to  implement 
and  enforce  specific  radionuclide 
NESHAP. 

DATES:  This  action  is  effective  May  IS. 
1995  unless  adverse  oomments  are 
received  by  April  14,  1995.  If  the 
effective  date  is  delayed  due  to 
comments,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  i:onunents  should 
be  submitted  to  Patricia  D.  Hull. 
Director.  Air.  Radiation  &  Toxics 
Division.  Environmental  Protection 
Agency.  Region  VTII.  999  18th  Street, 
Suite  500.  Denver.  Colorado  80202- 
2466  and  concurrently  to  Russell  A. 
Roberts,  Director.  Division  of  Air 
Quality.  Department  of  Environmental 
Quality.  1950  West  North  Temple.  Salt 
Lake  City.  Utah  a4114-«i20.  A  docket 
corrtaining  the  State  of  Utah's  submitlais 
are  available  for  public  inspection 
during  normal  bu.siness  hours  at  the 
above  locations. 

FOR  FURT>«R  INPOflMATX3N  CONTACT:  T. 
Si.ott  Whitraore  at  (303)  293-1 758. 


SUPPLEMENTARY  INFORMATION: 
Background 

Due  to  the  unique  nature  of 
radionuclide  materials,  delegation  of 
authority  to  states  to  implement  and 
enforce  a  NESHAP  program  for 
radionuclides  has  not  been  automatic. 
EPA's  regional  offices  have  traditionally 
assumed  the  lead  responsibility  for 
administering  the  radionuclides 
NESHAP.  Because  of  the  EPA 
Administrator's  commitment  to  enable 
state  and  kx:al  governments,  as  partners, 
to  implen»ent  and  enforce  the 
requirements  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA),  EPA  wishes  to 
extend  delegated  authority  for  the 
radionuclides  program  to  the  states. 

The  State  of  Utan  received  financial 
assistance  from  EPA  to  develop  the 
radiation  expertise  and  experience  in 
iraplementiog  and  enforcing  an  effective 
radionuclides  NESHAP  program.  Under 
a  radionuclides  NESHAP  grant 
workplan.  the  Departnient  of 
Environmental  Quality,  State  of  Utah, 
has  developed  an  approvable  program 
which  includes  the  following  regulatory 
elements:  emission  limits,  test  methods, 
reporting  and  monitoring  requirements, 
enforcement  authority,  surveillance  and 
public  notiiicatiaD  procedures. 
Accordingly,  the  GovemtM-  of  Utah 
submitted  a  letter,  dated  June  4. 1993, 
requesting  delegation  of  authority  to 
implement  and  enforce  the 
radionuclides  NESHAP.  40  CFR  part  61, 
subparts  B,  Q.  R,  T,  and  W. 

As  required  by  40  CFR  63.91(aM2),  the 
EPA  is  seeking  pubUc  comments  for  30 
days.  The  comments  shall  be  submitted 
concurrently  to  the  State  of  Utah  and  to 
EPA.  The  State  of  Utah  can  then  submit 
a  response  to  the  comments  to  EPA. 

EPA  is  approving  the  State  of  Utah's 
request  for  delegation  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  vievrs  this  as  a  noncontroversiai 
action  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  this 
Federal  Register  document  will  scr\'e  as 
the  final  notice  of  the  approval  to 
delegate  the  implementation  and 
enforcement  of  this  program.  The 
effective  date  will  be  60  days  from  the 
date  of  this  publication  and  no  further 
activity  will  be  contemplated  in  relation 
to  this  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  oomments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
accompanying  proposed  rule  which 
appears  in  the  Proposed  Rule  Section  of 
this  Federal  Register.  However.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 


interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

Final  Action 

EPA  has  reviewed  the  pertinent 
statutes  and  regulations  of  the  State  of 
Utah  and  the  grant  workplan 
accomplishments  and  has  determined 
that  the  Stale  of  Utah  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  Section  112  of  the  Clean 
Air  Act  as  amended  in  1990  for  the 
implementation  and  enforcement  of  the 
radionuclides  NESHAP.  Therefore 
pursuant  to  section  112(1)  of  the  Clean 
Air  Act  as  amended  in  1990,  42  U.S.C. 
7412(1),  and  40  CFR  63.91,  EPA  hereby 
delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
following  National  Emission  Standards 
for  Radionuclides  for  all  sources 
located,  or  to  be  located  in  the  State  of 
Utah: 

(1)  National  Emission  Standards  for 
Radon  Emissions  from  Underground 
Uranium  Mines  (40  CFR  part  61,  subpart 
B). 

(2)  National  Emission  Standards  for 
Radon  Emissions  from  Department  of 
Energy  Facilities  (40  CFR  part  61, 
subpart  Q). 

(3)  National  Emission  Standards  for 
Radon  Emissions  from  Phosphogypsum 
Stacks  (40  CFR  part  61,  subpart  R), 

(4)  National  Emission  Standards  for 
Radon  Emissions  from  the  Disposal  of 
Uranium  Mill  Tailings  (40  CFR  part  61, 
subpart  T).  Note  that  subpart  T  was 
amended  on  July  15,  1994  (59  FR  36283) 
and  now  only  applies  to  unlicen.sed 
disposal  sites  that  are  under  the  rx)nlrol 
of  the  Department  of  Energy. 

(5)  National  Emission  Standards  for 
Radon  emissions  from  Operating  Mill 
Tailings  (40  CFR  part  61.  subpart  W). 

Not  ail  authorities  for  the  NESHAP 
can  be  delegated  to  the  state.  The  EPA 
Administrator  retains  authority  to 
implement  those  sections  of  the 
NESHAP  that  require  approval  of 
equivalency  determinations  and 
alternative  test  methods,  decision- 
making to  ensure  national  consistency, 
and  Ef'A  nilemaking  to  implement 
including  but  not  limited  to  the 
following  provisions  of  40  CFR  part  61: 

(1)40  CFR  61.04(b),  which  pertains  to 
permitting  the  .submission  of  reports  to 
the  state  only,  instead  of  EPA  and  the 
state. 

(2)  40  CFR  61.12(d)(1).  which  pertains 
to  permitting  an  alternative  means  of 
emission  limitation. 

(3)  40  CFR  61.13(hKl)(ii),  which 
pertains  to  approval  of  the  use  of  an 
alternative  method  of  emission  tests. 

As  the  radionuclides  NESHAP  are 
updated,  Utah  should  revise  its  mies 
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and  regulations  accordingly  and  in  a 
timely  manner. 

EPA  retains  concurrent  enforcement 
authority.  If  at  any  time  there  is  a 
conflict  between  the  state  and  federal 
regulations,  the  federal  regulations  must 
be  applied  if  they  are  more  stringent 
than  the  state  regulations. 

Note  that  the  only  NESHAP  for 
radionuclides  for  which  Utah  did  not 
request  delegation  and  for  which  Utah 
may  presently  have  sources  is  40  CFR 
part  61,  subpart  I,  National  Emission 
Standards  for  Radionuclide  Emissions 
from  Facilities  Licensed  by  the  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  Not  Covered  by  subpart  H. 
Subpart  I  was  stayed  by  EPA.  The  stay 
expired  on  November  15, 1992  and 


subpart  I  reporting  began  on  March  31, 
1994. 

Effective  May  15, 1995  all  notices, 
reports,  and  other  correspondence 
required  under  subparts  B,  Q,  R,  T,  and 
W  should  be  sent  to  the  State  of  Utah 
rather  than  to  EPA  Region  VUI,  Denver, 
Colorado. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Radiation  protection. 

Dated:  February  23, 1995. 
Kerrigan  Clough, 

Acting  Regional  Administrator,  Region  VUI. 

For  reasons  set  forth  in  the  preamble, 
40  CFR  part  61  is  amended  as  follows: 


PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412. 

Subpart  A— General  Provisions 

2.  Section  61.04  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§61.04    Address. 

•        *        *        •        • 

(c)  •  •  • 


Region  VIII.— Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants 


Subpart 


CO 


MT2 


NDz 


SD2 


UT2 


WY 


A — General  Provisions _ 

B — Radon  Emissions  from  Underground  Uranium  Mines  . 

C — Beryllium  

D— Beryllium  Rocket  Motor  Firing  

E — Mercury  ^ 

F— Vinyl  Chloride  '.. 

H — Emissions  of  Radionuclides  other  than  Radon  from 
Department  of  Energy  Facilities 

I — Radionuclide  Emissions  from  Facilities  Licensed  by 
the  Nuclear  Regulatory  Commission  and  Federal  Fa- 
cilities not  covered  by  Subpart  H  

J — Equipment  Leaks  (Fugitive  Emission  Sources)  of  Ben- 
zene   

K — Radionuclide  Emissions  from  Elemental  Phosphoms 
Plants 

L — Benzene  Emissions  from  Coke  By-Product  Recovery 
Plants 

M — Asbestos 

N — Inorganic  Arsenic  Emissions  from  Glass  Manufactur- 
ing Plants 

O — Inorganic  Arsenk:  Emissnns  from  Primary  Copper 
Smelters  

P — Inorganic  Arsenic  Emissions  from  Arsenk:  Trioxkle 
and  Metallic  Arsenic  Production  Facilities  

Q — Radon  Emissk>ns  from  Department  of  Energy  Facili- 
ties   

R — Radon  Emission  from  Phosphogypsum  Stacks  

T— Radon  Emissions  from  the  Disposal  of  Uranium  Mill 
Tailings  

V — Equipment  Leaks  (Fugitive  Emission  Sources) 

W— Radon  Emissions  from  Operating  Mill  Tailings  

Y — Benzene  Emissions  from  Benzene  Storage  Vessels  .. 

BB — Benzene  Emission  from  Benzene  Transfer  Oper- 
ations   

FF— Benzene  Waste  Operations 


(*) 


n 


(*) 


(*) 


(*) 

(•) 

(•) 

(*) 

(•) 

(•) 

n 

n 

(*) 

D 

n 

(•) 

n 


n 


(•) 


(•) 


(•) 
r) 

(•) 
(*) 

n 

(*) 

n 

(•) 

n 

(•) 

D 
(•) 
(•) 
(*) 

n 


o 


(•) 


(*) 

n 

(*) 
(*) 


(•) 
"(•) 
(•) 


(•) 
(*) 

(•) 

(•) 

n 

n 
(*) 

{•) 

D 

(•) 
(*) 

(•) 
(•) 


'(•) 


(*)  Indicates  approval  of  delegation  of  subpart  to  state. 

'Authorities  whk:h  may  not  be  delegated  include  40  CFR  61.04(b),  61.12(d)(1),  61.13(h)(i)(il),  61.112(c),  61.164(a)(2)  61  164(a)(3) 
61.172(b)(2)(il)(B),  61.172(b)(2)(li)(C),  61.174(a)(2),  61.174(a)(3),  61 .242-1  (c)(2),  61.244,  and  all  authorities  listed  as  not  delegatie  In  each  sut> 
part  under  Delegation  of  Authority. 

2  Indfcates  approval  of  Natwnal  Emission  Standards  for  Hazardous  Air  Pollutants  as  part  of  the  State  Implementation  Plan  (SIP)  with  the  ex- 
ception of  the  radionuclkle  NESHAP  Subparts  B,  Q,  R,  T,  W  whk;h  were  approved  through  Sectwn  1 12(1)  of  the  Clean  Air  Act. 

3  Delegation  only  for  astjestos  derrxjlltlon,  renovation,  spraying,  manufacturing,  and  falxicating  operations,  insulating  materials,  waste  disposal 
for  demolition,  renovation,  spraying,  manufacturing  and  fabricating  operations,  inactive  waste  disposal  sites  for  manufacturing  and  fabricating  op- 
eratk>ns,  and  operations  that  convert  asbestos-containing  waste  material  into  nonasbestos  (asbestos-free)  matenal. 
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|FR  Doc.  95-5976  Filed  3-14-95;  8:45  am] 

HLLMO  COM  MW-aO-P 

40  CFR  Part  180 
[PP4f4373/R2113;  FRL-4940-0] 
nU  TOTO-ABn 

Pesticide  Toierance  for  Avermectin  B| 
and  Its  Delt»-8,9-lsomer 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  This  dociunent  establishes 
tolerances  for  residues  of  the  insecticide 
avermectin  B|  and  its  delta-8,9-isomer 
in  or  on  the  raw  agricultural  commodity 
head  lettuce.  Merck  Research 
Laboratories  requested  this  regulation  to 
establish  maximum  permissible  levels 
for  residues  of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  15, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  4F4373/ 
R2113],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  Hied 
with  the  Hearing  Clerk  should  be 
identihed  by  the  document  control 
number  and  submitted  to:  Public 
Res{>onse  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  204.  CM  #2.  1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6100:  e-mail: 
LaRocca.George@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  29, 1991  (56  FR 
24189),  which  announced  that  Merck 
Sharp  &  Dohme  Research  Laboratories. 
Division  of  Merck  &  Co.,  Inc., 


Hillsborough  Rd.,  Three  Bridges,  NJ 
08887,  had  submitted  a  pesticide 
petition  (PP  1F3973)  to  EPA  requesting 
that  the  Administrator,  piu^uant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  establish  tolerances  for 
residues  of  the  pesticide  abamectin 
(same  as  avermectin  Bi)  and  its  delta-8, 
9-isomer  in  or  on  the  raw  agricultural 
commodities  (RAC)  lettuce  at  0.05  part 
per  miUion  (ppm)  and  almonds  and 
walnuts  at  0.005  ppm. 

In  a  letter  dated  June  9,  1994.  Merck 
Research  Laboratories  requested  a 
separation  of  PP  1F3973  into  two 
distinct  petitions.  Almonds  and  walnuts 
were  to  be  processed  under  PP  1F3973. 
and  head  lettuce  was  assigned  a  new 
petition  number.  PP  4F4373.  No 
comments  were  received  on  the  notice 
of  filing  (56  FR  24189.  May  29, 1991). 

The  data  submitted  in  support  of  this 
tolerance  and  other  relevant  material 
have  been  reviewed.  The  toxicological 
and  metabolism  data  and  analytical 
methods  for  enforcement  purposes 
considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Registers  of  May  31, 1989  (54 
FR  23209)  for  cottonseed  and  August  2, 
1989  (54  FR  31836)  for  citrus. 

The  Agency  used  a  two-generation  rat 
reproduction  study  with  an  uncertainty 
factor  of  300  to  establish  a  Reference 
Dose  (RfD).  The  300-fold  uncertainty 
factor  was  utilized  for  (1)  inter-  and 
intra-species  differences,  (2)  the  extreme 
seriousness  of  pup  death  observed  in 
the  reproduction  study,  (3)  maternal 
toxicity  (lethality)  no-observable-effect 
level  (NOEL)(0.05  mg/kg/day),  and  (4) 
cleft  palate  in  the  mouse  developmental 
toxicity  study  with  isomer  (NOEL  =  0.06 
mg/kg/day).  Thus,  based  on  a  NOEL  Of 
0.12  mg/kg/day  from  the  two-generation 
rat  reproduction  and  an  uncertainty 
factor  of  300,  the  RfD  is  0.0004  mg/kg/ 
body  weight  (bwt)/day. 

A  chronic  dietary  exposure/risk 
assessment  has  been  performed  for 
abamectin  using  the  above  RfD. 
Available  information  on  anticipated 
residues  and  100%  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance-level  residues.  The  ARC  from 
established  tolerances  and  the  current 
action  is  estimated  at  0.000022  mg/kg 
bwt/day  and  utilizes  5.4  percent  of  the 
RfD  for  the  U.S.  population.  The  ARC 
for  children,  aged  1  to  6  years  old,  and 
nonnursing  infants  (subgroups  most 
highly  exposed)  utilizes  13  and  18 
percent  of  the  RfD,  respectively. 


Generally  speaking,  the  Agency  has  no 
cause  for  concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

Because  of  the  developmental  effects 
seen  in  animal  studies,  the  Agency  used 
the  mouse  teratology  study  (with  a 
NOEL  of  0.06  mg/kg/day  for 
developmental  toxicity  for  the  delta-8, 9 
isomer)  to  assess  acute  dietary  exposure 
and  determine  a  margin  of  exposure 
(MOE)  for  the  overall  U.S.  population 
and  certain  subgroups.  Since  the 
toxicological  end-point  pertains  to 
developmental  toxicity,  the  population 
group  of  interest  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis,  the 
Agency  calculated  the  MOE  for  high- 
end  exposures  for  women  ages  13  and 
above.  The  MOE  for  the  high-end 
exposure  is  200.  Generally  speaking. 
MOEs  greater  than  100  for  data  derived 
from  animal  studies  are  acceptable  to 
the  Agency. 

The  metabolism  of  the  chemical  in 
plants  and  livestock  for  this  use  is 
adequately  understood.  Any  secondary 
residues  occurring  in  meat,  meat 
byproducts,  or  milk  will  be  covered  by 
existing  tolerances  for  those 
commodities.  There  is  no  reasonable 
expectation  of  finite  residues  in  poultry 
and  swine  commodities;  therefore,  no 
tolerances  are  necessary  at  this  time. 
Adequate  analytical  methodology 
(HPLC-Fluorescence  Methods)  is 
available  for  enforcement  purposes. 
Prior  to  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  II,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Reponse  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm  1132,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-304- 
5232. 

The  tolerances  established  by 
amending  40  CFR  part  180  will  be 
adequate  to  cover  residues  in  or  on 
lettuce.  There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  Based  on 
the  information  and  data  considered, 
the  Agency  has  determined  that  the 
tolerances  established  by  amending  40 
CFR  part  180  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 


Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  Is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  wdth  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 


that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricuhural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  3.  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-AIMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.449,  by  revising  paragraph 
(b),  to  read  as  follows: 

§  1 80.449    Avermectin  B ,  and  its  delta-8,9- 
Isomer;  tolerances  for  residues. 


(b)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  deha-8, 9-isomer  [a 
mixture  of  avermectin  containing 
greater  than  80  percent  avermectin  Bu 
(5-O-demethyl  avermectin  Ai.)  and  less 
than  20  percent  avermectin  Bib  (5-0- 
demethyl-25-di(l-methylpropyl)-25-(l- 
methylethyl)  avermectin  AiJ)  in  or  on 
the  following  commodities: 


Commodity 


Parts  per 
million 


Celery o.05 

Lettuce,  head 0.05 

Strawt)erry 0.02 

Tomatoes,  fresh 0.01 
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BILUNG  CO06  6560-60-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7124 

[NM-930-1 430-01;  NMNM  88049] 

Public  Land  Order  No.  7067, 
Correction;  Withdrawal  of  National 
Forest  System  Land  for  Guadalupe 
Canyon  Zoological  Botanical  Area; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Pubhc  land  order. 

SUMMARY:  This  order  will  correct  an 
error  in  the  land  description  in  Public 
Land  Order  No.  7067. 

EFFECTIVE  DATE:  March  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502,  505-438-7597. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Poficy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

The  land  description  in  Public  Land 
Order  7067,  59  FR  35859.  July  14,  1994, 
is  hereby  corrected  as  follows: 

The  third  colunm,  line  3,  which  reads 
"sec.  24,  NEV4NWV4  and  SV2SEV4;"  is 
hereby  corrected  to  read  "sec.  24, 
NEV4SEV4  and  SV2SEy4;". 

Dated:  March  2. 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  95-6279  Filed  3-14-95;  8:45  am] 

BILUNO  CODE  4310-FB-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[GEN  Docket  No.  90-314,  ET  Docket  No. 
92-100,  FCC  95-92] 

Personal  Communications  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  On  March  3, 1995,  the 
Commission  released  a  Memorandum 
Opinion  and  Order  revising  certain 
sections  of  its  Rules  governing  the 
Personal  Communications  Services 
(PCS).  The  action  in  the  instant  Order 
responds  to  petitions  for  reconsideration 
filed  by  Morgan  Stanley  Partnerships  on 
September  6  and  October  7, 1994  in  the 
Commission's  broadband  and 
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narrowband  PCS  proceedings.  The 
Order  refines  and  clarifies  the 
Commission's  Rules  concerning  the 
ownership  attribution  of  licenses  in 
view  of  the  Commission's  decisions  to 
use  a  multiplier  when  assessing  indirect 
ownership  interests.  The  rule 
amendments  are  intended  to  encourage 
investment  in  PCS.  particularly  by 
institutional  investors,  and  promote  the 
rapid  deployment  of  such  new  services 
in  the  public  interest. 
EFFECTIVE  DATE:  March  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Chomey,  Wireless 
Telecommunications  Bureau.  (202)  418- 
0600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
GEN  Docket  No.  90-314.  ET  Docket  No. 
92-1 00m,  FCC  95-92,  adopted  March  2, 
1995.  and  released  March  3, 1995.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  N.W.,  Washington,  D.C..  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800.  2100  M  Street.  N.W.. 
Suite  140,  Washington.  D.C.  20037. 

Synopsis  of  Order 

1.  The  Commission's  PCS  proceedings 
are  designed  to  promote  four  primary 
goals:  competitive  delivery,  a  diverse 
array  of  services,  rapid  deployment,  and 
wide-area  coverage.  The  Commission 
notes  that  the  ability  of  PCS  entrants  to 
attract  capital  is  essential  to  achieving 
these  goals.  In  essence.  Morgan  Stanley 
Partnerships  argues  in  its  petitions  for 
reconsideration  that  the  Commission's 
PCS  attribution  rules  do  not  promote 
this  ability  sufficiently.  The 
Commission  states  that  while  promoting 
PCS  investment  is  an  important  public 
interest  component  of  its  PCS  poUcies. 
its  attribution  rules  are  designed 
principally  to  operate  in  conjunction 
with  ownership  limits  to  maintain  a 
competitive  PCS  industry.  The 
Commission  expresses  that  the  real 
question,  therefore,  is  whether  treating 
institutional  investors  differently  under 
its  PCS  attribution  rules  will  improve 
investment  incentives  without 
undercutting  those  rules'  primary  goal 
of  serving  as  anticompetitive  safeguards. 
The  Commission  answers  that  question 
affirmatively. 

2.  The  Commission  states  that  it  has 
long  recognized  a  distinction  between 
institutional  investors  and  other 
investors,  and  that  this  results,  in  part, 
because  the  term  "institutional 


investors"  identifies  a  category  of 
investors  that  may  be  defined  with  some 
precision.  The  Commission  agrees  with 
Morgan  Stanley  Partnerships  that 
institutional  investors'  market  activities 
generally  do  not  raise  the  type  of 
"control"  issues  that  led  the 
Commission  to  adopt  "bright  line"  PCS 
attribution  rules.  Indeed,  the 
Commission  observes  that  it  recently 
amended  its  rules  in  this  regard  to 
further  clarify  the  definition  of 
institutional  investor  under  the  PCS 
rules  and  to  promote  such  investors' 
opportunities  to  serve  as  an  important 
source  of  funding  for  designated  entity 
PCS  companies.  The  Commission  finds 
that  modifying  the  narrowband  and 
broadband  PCS  attribution  rules  in  light 
of  the  request  of  Morgan  Stanley 
Partnerships  is  consistent  with  the 
Commission's  traditional  policy  and 
recent  action  regarding  institutional 
investors.  Moreover,  the  Commission 
believes  that  these  modifications  will 
serve  as  an  important  means  for 
encouraging  increased  passive 
investment  in  PCS.  Accordingly,  the 
Commission  states  that  it  is  amending 
its  PCS  rules  to:  (1)  exempt  from 
attribution  insulated  limited  partnership 
interests  held  by  institutional  investors, 
subject  to  those  investors  certifying  to 
the  Commission  that  they  are  not 
materially  involved  directly  or 
indirectly  in  the  management  or 
operation  of  the  carrier  activities  of  the 
partnership;  and  (2)  increase  from  five 
to  ten  percent  the  level  at  which 
institutional  investors'  PCS  license 
ownership  interests  will  be  attributed. 
Consistent  with  this  change,  the 
Commission  is  clarifying  that  for 
purposes  .of  the  reporting  requirements 
of  section  24.813  of  its  rules, 
institutional  investors  are  not 
considered  attributable  investors  in  an 
applicant  unless  they  hold  an 
ownership  interest  of  10  percent  or 
more  in  the  applicant.  The  Commission 
is  amending  section  24.813(a)(2)  to 
require  applicants  to  report  ownership 
interests  held  by  institutional  investors 
only  if  such  ownership  interests  are  10 
percent  or  more. 

3.  The  Commission  declines, 
however,  to  adopt  the  single  majority 
shareholder  exception  requested  by 
Morgan  Stanley.  The  Commission 
believes  that  such  an  exception  is 
unnecessary  to  address  the  issues  raised 
by  Morgan  Stanley  regarding  the 
application  of  the  multiplier  to  indirect 
institutional  investments  and  to  enable 
PCS  applicants  to  attract  capital  from 
institutional  investors  given  the  above- 
described  modifications  to  its 
attribution  rules. 


4.  In  addition,  the  Commission 
concludes  that  institutional  investors 
who  held  limited  partnership  interests 
prior  to  the  adoption  date  of  this  order 
shall  be  granted  one  year  from  that  date 
to  amend  their  limited  partnership 
agreements  to  comply  with  the 
insulation  rules.  During  this  transition 
period,  affected  licensees  shall  certify  to 
the  Commission  that  the  limited 
partners  are  not  materially  involved, 
directly  or  indirectly,  in  the 
management  or  operation  of  a  PCS 
licensee. 

5.  The  Commission  notes  that  it 
decided  previously  not  to  apply  the 
multiplier  rule  to  nationwide 
narrowband  PCS  licenses  granted  under 
its  pioneer  preference  rules  prior  to 
August  16. 1994.  or  to  nationwide 
narrowband  PCS  licenses  auctioned 
before  August  16. 1994  (the  date  on 
which  it  adopted  the  narrowband  PCS 
multiplier  rule).  The  Commission 
continues  to  believe  that  it  would  not  be 
equitable  to  apply  the  multiplier  rule  to 
those  licensees.  In  keeping  with  that 
rationale,  however,  the  Commission 
clarifies  that  this  exemption  will  expire 
with  respect  to  a  particular  interest  in  a 
license  if  in  the  future  that  exempt 
interest  is  transferred  or  assigned  to 
another  entity. 

Ordering  Clauses 

6.  It  is  Further  Ordered  That  the 
petitions  for  reconsideration  filed  by 
Morgan  Stanley  on  September  6  and 
October  7, 1994,  in  our  broadband  and 
narrowband  PCS  proceedings, 
respectively.  Are  Granted  to  the  extent 
discussed  above. 

7.  Accordingly,  It  is  Ordered  that  Part 
24  of  the  Commission's  Rules  Is 
Amended  as  specified  below.  And  Will 
Become  Effective  immediately  upon 
publication  in  the  Federal  Register. 

8.  This  action  is  taken  pursuant  to 
sections  4(i),  7(a).  302.  303(c),  303(f). 
303(g).  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  Sections  154(i), 
157(a),  302,  303(c),  303(f),  303(g),  and 
303(r). 

List  of  Subjects  in  47  CFR  Part  24 

Communication  common  carriers, 
Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  is  amended  as  follows: 

PART  24— PERSONNEL 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309  and  332,  unless  otherwise  noted. 


2.  Section  24.101  is  revised  to  read  as 
follows: 

§24.101    Multilple  ownership  restrictions. 

(a)  Narrowband  PCS  licensees  shall 
not  have  an  ownership  interest  in  more 
than  three  of  the  26  channels  fisted  in 

§  24.129  in  any  geographic  area.  For 
purposes  of  this  restriction,  a 
narrowband  PCS  licensee  is: 

(1)  Any  institutional  investor,  as 
defined  in  §  24.720(h).  with  an 
ownership  interest  of  ten  or  more 
percent  in  a  narrowband  PCS  license; 
and 

(2)  Any  other  person  or  entity  with  an 
ownership  interest  of  five  or  more 
percent  in  a  narrowband  PCS  license. 

(b)  In  cases  where  a  party  had  indirect 
ownership,  through  an  interest  in  an 
interving  entity  (or  entities)  that  has 
ownership  in  the  narrowband  license, 
that  indirect  ownership  shall  be 
attributable  if  the  percentages  of 
ownership  at  each  level,  multiplied 
together,  equal  five  or  more  percent 
owmership  of  the  narrowband  PCS 
license,  except  that  if  the  ownership 
percentage  for  an  interest  in  any  link  in 
the  chain  exceeds  50  percent  or 
represents  actual  control,  it  shall  be 
treated  as  if  it  were  a  100  percent 
interest. 

Example:  Party  X  has  a  non-controlling 
ownership  interest  of  25  percent  in  Company 
Y,  which  in  turn  has  a  non-controlling 
ownership  interest  of  10  percent  in  Company 
Z,  the  narrowband  PCS  licensee.  Party  X's 
effective  ownership  interest  in  Company  Z  is 
Party  X's  ownership  interest  in  Company  Y 
(25  percent)  times  Company  Y's  ownership 
interest  in  Company  Z  (10  percent). 
Therefore,  Party  X's  effective  ownership 
interest  in  Company  Z  is  2.5  percent,  and  is 
not  attributable. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  following  interests  shall 
not  constitute  attributable  ownership 
interests  for  purposes  of  paragraph  (a)  of 
this  section: 

(1)  A  Hmited  partnership  interest  held 
by  an  institutional  investor  (as  defined 
§  24.720(h))  where  the  limited  partner  is 
not  materially  involved,  directly  or 
indirectly,  in  the  management  or 
operation  of  the  PCS  holdings  of  the 
partnership,  and  the  licensee  so 
certifies.  The  criteria  which  would 
assure  adequate  insulation  for  the 
purposes  of  this  certification  require: 

(ij  Prohibiting  limited  partners  from 
acting  as  employees  of  the  limited 
partnership  if  responsibiUties  relate  to 
the  carrier  activities  of  the  licensee; 

(ii)  Barring  the  limited  partners  from 
serving  as  independent  contractors; 

(iii)  Restricting  communication 
among  limited  partners  and  the  general 
partner  regarding  day-to-day  activities 
of  the  licensee; 


(iv)  Empowering  the  general  partner 
to  veto  admissions  of  new  general 
partners; 

(v)  Restricting  the  circumstances  in 
which  the  limited  partners  can  remove 
the  general  partner; 

(vi)  Prohibiting  the  limited  partners 
from  providing  services  to  the 
partnership  relating  to  the  PCS  holdings 
of  the  licensee;  and 

(vii)  Stating  that  the  limited  partners 
may  not  become  involved  in  the 
management  or  operation  of  the 
licensee.  See  47  CFR  73.3555  Note 
2(g)(2);  Memorandum  of  Opinion  and 
Order  in  MM  Docket  83-46.  FCC  85-252 
(released  June  24. 1985).  as  modified  on 
reconsideration  in  the  Memorandum  of 
Opinion  and  Order  in  MM  Docket  No. 
83-46.  FCC  86-410  (released  November 
28.  1986). 

(2)  Institutional  investors  who  held 
limited  partnership  interests  prior  to 
March  2. 1995  shall  be  granted  one  year 
from  that  date  to  amend  their  limited 
partnership  agreements  to  comply  with 
the  insulation  rules  and  so  certify  to  the 
Commission.  During  this  transition 
period,  the  licensee  in  which  an 
institutional  investor  holds  an  interest 
shall  also  certify  to  the  Commission  that 
the  institutional  investor  limited 
partner(s)  are  not  materially  involved, 
directly  or  indirectly,  in  the 
management  or  operation  of  the 
licensee. 

3.  In  §  24.204.  paragraph  (d)(2)(viii)  is 
redesignated  as  paragraph  (d)(2)(viii)(A) 
and  new  paragraph  (d)(20(viii)(B)  is 
added  to  read  as  follows: 

§24.204    Cellular  eligibility. 


(d)  •  *  * 

(2)  *  *  * 

(viii)  *  *  * 

(B)  Notwithstanding  paragraph 
(d)(2)(viii)(A)  of  this  section,  the 
following  interests  shall  not  constitute 
attributable  ownership  interests  for 
purposes  of  §  24.229(c): 

(i)  A  limited  partnership  interest  held 
by  an  institutional  investor  (as  defined 
Section  24.720(h))  where  the  limited 
partner  is  not  materially  involved, 
directly  or  indirectly,  in  the 
management  or  operation  of  the  PCS 
holdings  of  the  partnership,  and  the 
licensee  so  certifies.  The  criteria  which 
would  assure  adequate  insulation  for 
the  purposes  of  this  certification 
require: 

(i)  Prohibiting  limited  partners  from 
acting  as  employees  of  the  limited 
partnership  if  responsibifities  relate  to 
the  carrier  activities  of  the  licensee; 

(ii)  Barring  the  limited  partners  from 
serving  as  independent  contractors; 

(/;7)  Restricting  communication  among 
limited  partners  and  the  general  partner 


regarding  day-to-day  activities  of  the 
hcensee; 

(jV)  Empowering  the  general  partner 
to  veto  admissions  of  new  general 
partners; 

(v)  Restricting  the  circumstances  in 
which  the  limited  partners  can  remove 
the  general  partner; 

[vi]  Prohibiting  the  limited  partners 
from  providing  services  to  the 
partnership  relating  to  the  PCS  holdings 
of  the  licensee;  and 

(Wjf)  Stating  that  the  limited  partners 
may  not  become  involved  in  the 
management  or  operation  of  the 
licensee.  See  47  CFR  73.3555  Note 
2(g)(2);  Memorandum  of  Opinion  and 
Order  in  MM  Docket  83-46,  FCC  85-252 
(released  June  24. 1985).  as  modified  on 
reconsideration  in  the  Memorandum  of 
Opinion  and  Order  in  MM  Docket  No. 
83-46.  FCC  86-410  (released  November 
28. 1986). 

(2)  Institutional  investors  who  held 
limited  partnership  interests  prior  to 
March  2. 1995  shall  be  granted  one  year 
from  that  date  to  amend  their  limited 
partnership  agreements  to  comply  with 
the  insulation  rules  and  so  certify  to  the 
Commission.  During  this  transition 
period,  the  licensee  in  which  an 
institutional  investor  holds  an  interest 
shall  also  certify  to  the  Commission  that 
the  institutional  investor  limited 
partner(s)  are  not  materially  involved, 
directly  or  indirectly,  in  the 
management  or  operation  of  the 
licensee. 
*        •        *        »        » 

4.  Section  24.229  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  24.229    Frequencies. 

*  *         *         •         • 

(c)  PCS  licenses  shall  not  have  an 
ownership  interest  in  frequency  blocks 
that  total  more  than  40  MHz  and  serve 
the  same  geographic  area.  For  purposes 
of  this  section,  PCS  Hcensees  are: 

(1)  Any  institutional  investor,  as 
defined  in  Section  24.720(h).  with  an 
ownership  interest  of  10  or  more 
percent  in  a  broadband  PCS  license;  and 

(2)  Any  other  entities  having  an 
ownership  interest  of  5  or  more  percent 
or  other  attributable  ownership  interest, 
as  defined  in  Section  24.204(d).  in  a 
PCS  license. 

*  »        *        »        • 

5.  Section  24.813  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  24.81 3    General  application  requirements. 

(a)  *  *  * 

(2)  A  list  of  any  party  which  holds  a 
five  percent  or  more  interest  (or  a  ten 
percent  or  more  interest  for  institutional 
investors  as  defined  in  §  24.720(h))  in 
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the  applicant,  or  any  entity  in  which  a 
five  percent  or  more  interest  (or  a  ten 
percent  or  more  interest  for  institutional 
investors  as  defined  in  §  24.720(h))  is 
held  by  another  party  which  holds  a  five 
percent  or  more  interest  (or  a  ten 
percent  or  more  interest  for  institutional 
investors  as  defined  in  Section 
24.720(h))  in  the  applicant,  (e.g.,  If 
company  A  owms  5%  of  Company  B  (the 
applicant)  and  5%  of  Company  C  then 
Companies  A  and  C  must  be  listed  on 
Company  B's  application. 
•        •        •        •        * 
Federal  Communications  Commission. 
WillUm  F.  Galon. 
Acting  Secretary. 

[PR  Doc.  95-6488  Filed  3-14-95;  8:45  am) 
BILLMO  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  8a-257,  RM-6299] 

Radio  Broadcasting  Services; 
Kingsviiie  and  Ingieside,  Texas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  waiver  of  automatic 

stay. 

SUMMARY:  This  document  grants  a 
motion  for  waiver  of  automatic  stay 
filed  by  Kingsviiie  Radio  Company  on 
the  effect  of  the  substitution  of  Channel 
224C2  for  Channel  224A  at  Kingsviiie, 
TX  and  the  modification  of  its  license 
for  Station  KNGV(FM)  accordingly.  See 
Report  and  Order  57  FR  3952  (February 
3, 1992).  This  action  is  granted  by  the 
Commission  without  prejudice  to  any 
further  action  the  Commission  may  take 
regarding  the  application  for  review  in 
MM  Docket  No.  88-257. 
EFFECTIVE  DATE:  March  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  776-1660. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order, 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  88-257,  adopted  March  3, 
1995  and  released  March  10,  1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW,  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

(FR  Doc.  95-6335  Filed  3-14-95;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-72;  RM-8479] 

Radio  Broadcasting  Services;  Odessa 
and  Los  Yt>anez,  Texas 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Ruben  Velasquez,  substitutes 
Channel  300C1  for  Channel  299C2  at 
Odessa,  Texas,  and  modifies  the 
construction  permit  of  Station 
KADM(FM)  to  specify  operation  on  the 
higher  powered  channel.  To 
accommodate  the  upgrade  at  Odessa, 
the  Commission  also  substitutes 
Channel  253C2  for  Channel  300C2  at 
Los  Ybanez.  Texas,  and  modifies  the 
license  of  Station  KYMI(FM)  to  specify 
the  alternate  Class  C2  channel.  See  59 
FR  35893,  July  14, 1994, and 
Supplemental  Information,  infra.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  April  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-72, 
adopted  March  1, 1995,  and  released 
March  10, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  hic,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037. 

Both  channels  can  be  allotted  to  the 
noted  communities  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements.  Charmel  300C1 
can  be  allotted  to  Odessa  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  300C1  at 
Odessa,  Texas,  are  North  Latitude  31- 
51-30  and  West  Longitude  102-22-30. 
Channel  253C2  can  be  allotted  to  Los 
Ybanez  at  the  transmitter  site  specified 
in  Station  KYMI(FM)'s  license.  The 
coordinates  for  Channel  253C2  at  Los 
Ybanez  are  North  Latitude  32-43-22 


and  West  Longitude  102-01-50. 
Mexican  concurrence  in  each  of  the 
allotments  has  been  received  because 
Odessa  and  Los  Ybanez  are  located 
within  320  kilometers  (199  miles)  of  the 
U.S-Mexican  border. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  299C2  and  adding 
Channel  300C1  at  Odessa  and  by 
removing  Channel  300C2  and  adding 
Channel  253C2  at  Los  Ybanez. 

Federal  Communications  Commission. 

John  A  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  95-6338  Filed  3-14-95;  8:45  am] 

BILUNQ  CODE  6712-01-F 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  950203034-6034-01;  I.D. 
092794B] 

RIN  0648-AQ23 

Stone  Crab  Fishery  of  the  Quit  of 
Mexico;  Amendment  5 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
This  rule  establishes  a  temporary 
moratoriiun,  ending  not  later  than  June 
30, 1998,  on  the  Federal  registration  of 
stone  crab  vessels.  In  addition,  NMFS 
changes  the  regulations  that  implement 
the  FMP  to  correct  and  clarify  them, 
conform  them  to  ciurent  agency 
standards,  and  enhance  enforcement. 
EFFECTIVE  DATE:  April  14, 1995.  The 
incorporation  by  reference  of  certain 
sections  of  the  Florida  Administrative 
Code  is  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of  April 
14, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  by  regulations  at  50 
CFR  part  654  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Detailed  descriptions,  backgrounds, 
and  rationales  for  the  management 
measures  in  Amendment  5  and  the 
additional  measures  proposed  by  NMFS 
were  included  in  the  preamble  to  the 
proposed  rule  (59  FR  55405,  November 
7, 1994)  and  are  not  repeated  here.  The 
U.S.  Coast  Guard  commented  that  they 
had  reviewed  Amendment  5  and  the 
proposed  rule  and  had  identified  no 
enforcement  or  safety  concerns.  No 
other  comments  on  the  amendment  or 
the  proposed  rule  were  received. 
Accordingly,  the  proposed  rule  is 
adopted  as  final  with  three  minor 
changes.  The  geographic  scope  of  the 
regulations  is  clarified  by  providing  in 
the  definition  of  "management  area" 
appropriate  latitude  and  longitude 
boundaries  in  lieu  of  "off  the  west  coast 
of  Florida  and  off  the  south  side  of  the 
Florida  Keys."  An  explanation  of  the 
nature  and  duration  of  the  moratorium 
on  the  Federal  registration  of  stone  crab 
vessels  is  added  at  §  654.3(d).  A  new 
section  (§  654.26)  is  added  to  specify  the 
management  measures  that  may  be 
established  or  modified  under  the 
framework  procedure  in  Amendment  5. 

Classification 

The  Director,  Southeast  Region, 
NMFS,  determined  that  Amendment  5 
is  necessary  for  the  conservation  and 
management  of  the  stone  crab  fishery 
and  that  it  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  were  summarized  in  the 
preamble  to  the  proposed  rule  (59  FR 
55405,  November  7, 1994).  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  654 

Fisheries,  Fishing,  Incorporation  by 
reference. 


Dated:  March  8, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  654  is  revised  to 
read  as  follows: 

PART  654— STONE  CRAB  FISHERY  OF 
THE  GULF  OF  MEXICO 

Subpart  A — General  Measures 
Sec. 

654.1  Purpose  and  scope. 

654.2  Definitions. 

654.3  Relation  to  other  laws. 

654.4  Pemiits  and  fees.  (Reservedl 

654.5  Recordkeeping  and  reporting. 
IReserved] 

654.6  Vessel  and  gear  identification. 

654.7  Prohibitions. 

654.8  Facilitation  of  enforcement. 

654.9  Penalties. 

Subpart  B — Management  Measures 

654.20  Seasons. 

654.21  Harvest  limitations. 

654.22  Gear  restrictions. 

654.23  Southwest  Florida  seasonal  trawl 
closure 

654.24  Shrimp/stone  crab  separation  zones. 

654.25  Prevention  of  gear  conflicts. 

654.26  Adjustment  of  management 
measures. 

654.27  Specifically  authorized  activities. 

Appendix  A  to  Part  654 — Figures 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Measures 
§  654.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Stone  Crab  Fishery  of  the 
Gulf  of  Mexico,  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
under  the  Magnuson  Act. 

(b)  This  part  governs  conservation  and 
management  of  stone  crab  and  restricts 
the  trawl  fishery  in  the  management 
area. 

(c)  "EEZ"  refers  to  the  EEZ  in  the 
management  area,  unless  the  context 
clearly  indicates  otherwise. 

§654.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Management  area  means  the  EEZ  off 
the  coast  of  Florida  from  a  line 
extending  directly  south  from  the 
Alabama/Florida  boundary  (87°31'06" 
W.  long.)  to  a  line  extending  directly 
east  from  the  Dade/Monroe  County,  FL 
boundary  (25°20.4'  N.  lat.). 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 


Petersburg,  FL  33702,  telephone:  813- 
570-5301;  or  a  designee. 

Stone  crab  means  Menippe 
mercenaria,  M.  adina  or  the  hybrid,  M. 
adina  X  M.  mercenaria,  or  a  part 
thereof. 

§  654.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §620.3  of  this 
chapter  and  paragraphs  (b).  (c),  and  (d) 
of  this  section. 

(b)  The  regulations  in  this  part  are 
intended  to  be  compatible  with,  and  do 
not  supersede,  similar  regulations  in 
effect  for  the  Everglades  National  Park 
(36  CFR  7.45). 

(c)  The  regulations  in  this  part  are 
intended  to  be  compatible  with  similar 
regulations  and  statutes  in  effect  in 
Florida's  waters. 

(d)  Under  Amendment  5  to  the 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico, 
there  is  a  temporary  moratorium  on  the 
issuance  by  the  Regional  Director  of 
Federal  numbers  and  color  codes  to 
mark  vessels  and  gear  in  the  stone  crab 
fishery  in  the  management  area.  The 
moratorium  will  end  not  later  than  June 
30,  1998.  During  the  moratorium, 
fishermen  must  obtain  numbers  and 
color  codes  from  Florida.  (See 

§  654.6(a).) 

§  654.4    Permits  and  fees.  [Reserved] 

§  654.5    Recordkeeping  and  reporting. 
[Reserved] 

§  654.6    Vessel  and  gear  Identification. 

(a)  An  owner  or  operator  of  a  vessel 
that  is  used  to  harvest  stone  crabs  by 
traps  in  the  management  area  must 
comply  with  the  vessel  and  gear 
identification  requirements  applicable 
to  the  harvesting  of  stone  crabs  by  traps 
in  Florida's  waters  in  effect  as  of  April 
14, 1995,  in  Rule  2N-8.001  and  Rule 
46-13.002(2)  (e)  and  (f),  Florida 
Administrative  Code.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Florida  Marine  Fisheries  Commission, 
2540  Executive  Center  Circle  West, 
Suite  106,  Tallahassee,  FL  32301; 
telephone:  904—487-0554.  Copies  may 
be  inspected  at  the  office  of  the  Regional 
Director;  the  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910;  or  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW, 
Suite  700,  Washington,  DC. 

(b)  A  stone  crab  trap  or  buoy  in  the 
EEZ  that  is  not  in  compliance  with  the 
gear  identification  requirements 


UMI 
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specified  in  paragraph  (a)  of  this  section 
is  illegal.  Such  trap  or  buoy,  and  any 
connecting  lines,  will  be  considered 
unclaimed  or  abandoned  property  and 
may  be  disposed  of  in  any  manner 
considered  appropriate  by  the  Assistant 
Administrator  or  an  authorized  officer. 
An  owner  of  such  trap  or  buoy  remains 
subject  to  appropriate  civil  penalties.  A 
stone  crab  trap  will  be  presumed  to  be 
the  property  of  the  most  recently 
documented  owner. 

§654.7    ProhlMtions. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  required  by  §  654.6(a). 

(b)  Possess  a  stone  crab  in  the 
management  area  during  the  period 
specified  in  §654. 20(a). 

(c)  Possess  a  stone  crab  trap  in  the 
management  area  during  the  period 
specified  in  §  654.20(c). 

(d)  Remove  from  a  stone  crab  in  or 
from  the  management  area,  or  possess  in 
the  management  area,  a  claw  that  is  less 
than  the  minimum  size  limit  specified 
in  §  654.21(a). 

(e)  Fail  to  return  immediately  to  the 
water  unharmed  an  egg-bearing  stone 
crab,  or  strip  eggs  from  or  otherwise 
molest  an  egg-bearing  stone  crab;  as 
specified  in  §  654.21(b). 

(f)  Hold  a  stone  crab  in  or  from  the 
management  area  aboard  a  vessel  other 
than  as  specified  in  §  654.21(c). 

(g)  Use  or  possess  in  the  management 
area  a  stone  crab  trap  that  does  not  have 
a  biodegradable  panel,  as  specified  in 

§  654.22(a). 

(h)  Pull  or  tend  a  stone  crab  trap  in 
the  management  area  other  than  during 
daylight  hours,  as  specified  in 
§  654.22(b). 

(i)  Willfully  tend,  open,  pull,  or 
otherwise  molest  another  fisherman's 
trap.  buoy,  or  fine  in  the  management 
area,  as  specified  in  §  654.22(c). 

(j)  Trawl  in  a  closed  area  or  during  a 
closed  season,  as  specified  in  §§654.23 
or  654.24.  or  as  may  be  implemented 
under  §  654.25(b). 

(k)  Place  a  stone  crab  trap  in  a  closed 
area  or  during  a  closed  season,  as 
specified  in  §  654.24,  or  as  may  be 
implemented  under  §  654.25(b). 

(1)  hiterfere  with  fishing  or  obstruct  or 
damage  fishing  gear  or  the  fishing  vessel 
of  another,  as  specified  in  §  654.25(a). 

(m)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  stone  crab. 

(n)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation. 


search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

§  654.8    Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§654.9    Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B — Managemefit  Measures 

§  654.20    Seasons. 

(a)  Closed  season.  No  person  may 
possess  a  stone  crab  in  the  management 
area  from  12:01  a.m.,  local  time.  May  16. 
through  12  p.m.  midnight,  local  time. 
October  14.  each  year.  Holding  a  stone 
crab  in  a  trap  in  the  water  during  a  soak 
period  or  d\iring  a  removal  period  (see 
paragraph  (b)  of  this  section),  or  during 
any  extension  thereto,  is  not  deemed 
possession,  provided  that,  if  the  trap  is 
removed  from  the  water  during  such 
period,  such  crab  is  returned 
immediately  to  the  water  with  its  claws 
unharvested. 

(b)  Placement  of  traps.  (1)  Prior  to  the 
fishing  season.  The  period  of  October  5 
through  October  14  is  established  as  a 
trap  soak  period.  A  stone  crab  trap  may 
be  placed  in  the  management  area  not 
earlier  than  1  hour  before  sunrise  on 
October  5. 

(2)  After  the  fishing  season.  The 
period  of  May  16  through  May  20  is 
established  as  a  trap  removal  period.  A 
stone  crab  trap  must  be  removed  ft-om 
the  management  area  not  later  than  1 
hour  after  sunset  on  May  20,  unless  an 
extension  to  the  removal  period  is 
granted  under  paragraph  {b)(2)(i)  of  this 
section  and  the  extension  authorization 
is  carried  aboard  the  fishing  vessel  as 
specified  in  paragraph  (b)(2)(ii)  of  this 
section. 

(i)  An  extension  of  the  removal  period 
may  be  granted  by  Florida  in  accordance 
with  Rule  46-13.002(2)(b).  Florida 
Administrative  Code,  in  effect  as  of 
April  14.  1995.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  Florida  Marine  Fisheries 
Commission.  2540  Executive  Center 
Circle  West,  Suite  106.  Tallahassee,  FL 
32301;  telephone:  904-487-0554. 
Copies  may  be  inspected  at  the  office  of 
the  Regional  Director,  or  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  N.W..  Suite  700,  Washington. 
DC. 

(ii)  The  extension  authorization  must 
be  carried  aboard  the  fishing  vessel.  The 
operator  of  a  fishing  vessel  must  present 
the  authorization  for  inspection  upon 
request  of  an  authorized  officer. 


(c)  Possession  of  stone  crab  traps.  A 
stone  crab  trap  may  not  be  possessed  in 
the  management  area  from  the  end  of 
the  trap  removal  period,  or  an  extension 
thereto,  to  the  beginning  of  the  trap  soak 
period,  as  specified  in  paragraph  (b)  of 
this  section.  A  stone  crab  trap,  float,  or 
rope  in  the  management  area  during  this 
period  will  be  considered  unclaimed  or 
abandoned  property  and  may  be 
disposed  of  in  any  manner  considered 
appropriate  by  the  Assistant 
Administrator  or  an  authorized  officer. 
An  owner  of  such  trap,  float,  or  rope 
remains  subject  to  appropriate  civil 
penalties. 

§654.21    Harvest  limitations. 

(a)  Claw  size.  No  person  may  remove 
from  a  stone  crab  in  or  from  the 
management  area,  or  possess  in  the 
management  area,  a  claw  with  a 
propodus  measuring  less  than  2.75 
inches  (7.0  cm),  measured  in  a  straight 
line  from  the  elbow  to  the  tip  of  the 
lower  immovable  finger.  The  propodus 
is  the  largest  section  of  the  claw 
assembly  that  has  both  a  movable  and 
immovable  finger  and  is  located  farthest 
from  the  body  when  the  entire 
appendage  is  extended.  (See  Appendix 
A,  Figure  1,  of  this  part.) 

(b)  Egg-bearing  stone  crabs.  An  egg- 
bearing  stone  crab  in  or  from  the 
management  area  must  be  returned 
immediately  to  the  water  unharmed — 
without  removal  of  a  claw.  An  egg- 
bearing  stone  crab  may  not  be  stripped 
of  its  eggs  or  otherwise  molested. 

(c)  Holding  stone  crabs.  A  live  stone 
crab  in  or  from  the  management  area 
may  be  held  aboard  a  vessel  until  such 
time  as  a  legal-sized  claw  is  removed, 
provided  it  is  held  in  a  container  that  is 
shaded  from  direct  sunlight  and  it  is  wet 
with  sea  water  as  necessary  to  keep  it  in 
a  damp  condition.  Containers  holding 
stone  crabs  must  be  stacked  in  a  manner 
that  does  not  compress  the  crabs.  A 
stone  crab  body  from  which  a  legal- 
sized  claw  has  been  removed  must  be 
returned  to  the  sea  before  the  vessel 
reaches  shore  or  a  port  or  dock. 

§  654.22    Gear  restrictions. 

(a)  Biodegradable  panels.  A  stone  crab 
trap  used  or  possessed  in  the 
management  area  must  have  a  panel 
constructed  of  wood  or  cotton  and 
located  on  a  side  of  the  trap  at  least  two 
slats  above  the  bottom,  or  on  the  top  of 
the  trap,  which,  when  removed,  will 
leave  an  opening  in  the  trap  measuring 
at  least  2.5  inches  by  5  inches  (6.35  cm 
by  12.7  cm). 

(b)  Daylight  hours.  A  stone  crab  trap 
in  the  management  area  may  be  pulled 
or  tended  during  daylight  hours  only — 
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that  is.  from  1  hour  before  sunrise  to  1 
hour  after  sunset. 

(c)  Gear  belonging  to  others.  No 
fisherman  may  willfully  tend,  open, 
pull,  or  otherwise  molest  another 
fisherman's  trap,  buoy,  or  line  in  the 
management  area  without  the  prior 
written  consent  of  that  fisherman. 


connecting  the  following  points  (see 
Appendix  A.  Figure  2.  of  this  part): 


§654.23 
closure. 


Southwest  Florida  seasonal  trawl 


Point 

North 
Latitude 

West 
Longitude 

B'  

C  

D  

26''16' 

26''0C 

25''09' 

24''54.5' 

24''49.3' 

81»58.5' 
82<W 
81  °47  6' 

E 

M' 

81-50.5' 
81  •46.4' 

From  January  1  to  1  hour  after  simset 
(local  time)  May  20.  each  year,  the  area 
described  in  this  section  is  closed  to 
trawling,  including  trawling  for  live 
bait.  The  area  is  that  part  of  the 
management  area  shoreward  of  a  line 


^  On  the  seaward  limit  of  Florida's  waters. 

§  654.24    Shrlmp/stone  crab  separation 
zones. 

Five  zones  are  established  in  the 
management  area  and  Florida's  waters 
off  Citrus  and  Hernando  Counties  for 


the  separation  of  shrimp  trawling  and 
stone  crab  trapping.  The  zones  are  as 
shovm  in  Appendix  A.  Figure  3,  of  this 
part.  Although  Zone  II  is  entirely  within 
Florida's  waters,  it  is  included  in  this 
section  and  Appendix  A.  Figure  3.  of 
this  part  for  the  convenience  of 
fishermen.  Restrictions  that  apply  to 
Zone  n  and  those  parts  of  the  other 
zones  that  are  in  Florida's  waters  are 
contained  in  Rule  46-38.001.  Florida 
Administrative  Code.  Geographical 
coordinates  of  the  points  referred  to  in 
this  paragraph  and  shown  in  Appendix 
A.  Figure  3.  of  this  part  are  as  follows 
(loran  readings  are  unofficial  and  are 
included  only  for  the  convenience  of 
fishermen): 


Point 


A 

B 

C  

D  

E „ 

F 

G  : 

H  

I  

J  

K 

L  

M  

N  

O  

P 

Q  

R  

S 

T 

U 

'  Crystal  Rrver  Entrance  Light  1A. 

2  Long  Pt.  (southwest  tip). 

3  Shoreline. 


North  latitude 


28''59'30" 
28''59'30" 
28°26'01" 
28»26'01" 
28°41'39" 
28°41'39" 
28''48'56" 
28°53'51" 
28°54'43" 
28''51'09" 
28°50'59" 
28°41'39" 
28''41'39" 
28''4r39" 
28''30'51" 
28°40'00" 
2S''40'00" 
28''35'14" 
28°30'51 ' 
28°27'46" 
28°30'51" 


West 
lor)gitude 


82'45'36" 
SS-OO'IO" 
82''59'47" 
82''56'54" 
82'>55'25" 
82°56'09" 
82''56'19" 
82''51'19" 
82»44'52" 
82°44'00" 
82''54'16" 
82''53'56" 
82°38'46" 
82''53'12" 
82''55'11" 
82°53'08' 
82°47'58" 
82'>47'47" 
82''52'55'' 
82°55'09" 
82°52'09" 


Loran  Chain  7980 


W 


14416.5 
14396.0 
14301.5 
14307.0 
14353.7 
14352.4 
14372.6 
14393.9 
(') 
(*) 
14381.6 
14356.2 

14357.4 
14323.7 
14352.9 
14361.3 
14348.6 
14327.7 
14315.2 
14329.1 


31409.4 
31386.3 
31205.9 
31212.2 
31300.2 
31298.6 
31337.2 
31371.8 
(') 
{') 
31351.8 
31303.0 

31304.4 
31242.4 
31295.7 
31305.4 
31280.6 
31247.0 
31225.8 
31248.6 


45259.1 
45376.8 
45103.2 
45080.0 
45193.9 
45199.4 
45260.0 
45260.0 
(') 

45260.0 
45181.7 

(=•) 
45176.0 
45104.9 
45161.8 
45120.0 
45080.0 
45086.6 
45080.0 
45080.0 


62895.3 
63000.0 
63000.0 
62981.3 
62970.0 
62975.0 
62975.0 
62938.7 
D 
(*) 
62960.0 
62960.0 

62955.0 
62970.0 
62955.0 
62920.0 
62920.0 
62955.0 
62970.0 
62949.9 


(a)  Zone  /  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  A,  B.  C.  D, 
T,  E,  F,  G,  H,  I,  and  J,  plus  the  shoreline 
between  points  A  and  J.  It  is  unlawful 
to  trawl  in  that  part  of  Zone  I  that  is  in 
the  EEZ  during  the  period  October  5 
through  May  20,  each  year. 

(b)  Zone  II  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  J,  I,  H,  K,  L, 
and  M,  plus  the  shoreline  between 
points  J  and  M. 

(c)  Zone  in  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  P,  Q,  R.  U. 
S.  and  P.  It  is  imlawful  to  trawl  in  that 
part  of  Zone  III  that  is  in  the  EEZ  during 
the  period  October  5  through  May  20. 
each  year. 

(d)  Zone  IV  is  enclosed  by  rhumb 
lines  connecting,  in  order,  points  E,  N, 
S.  O,  and  E. 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  IV  that  is  in  the 


EEZ  during  the  periods  October  5 
through  December  1,  and  April  2 
through  May  20,  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  part 
of  Zone  IV  that  is  in  the  EEZ  during  the 
period  December  2  through  April  1, 
each  year. 

(e)  Zone  V  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  F,  G,  K.  L. 
andF. 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  V  that  is  in  the 
EEZ  during  the  periods  October  5 
through  November  30.  and  March  16 
through  May  20.  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  part 
of  Zone  V  that  it  is  in  the  EEZ  during 
the  period  December  1  through  March 
15,  each  year. 

(f)  A  stone  crab  trap,  float,  or  rope  in 
the  management  area  during  a  period 
not  authorized  by  this  section  will  be 


considered  unclaimed  or  abandoned 
property  and  may  be  disposed  of  in  any 
manner  considered  appropriate  by  the 
Assistant  Administrator  or  an 
authorized  officer.  An  owner  of  such 
trap,  float,  or  ro]}e  remains  subject  to 
appropriate  civil  penalties.  A  stone  crab 
trap  will  be  presumed  to  be  the  property 
of  the  most  recently  documented  owner. 

§  654.25    Prevention  of  gear  conflicts. 

(a)  No  person  may  knowingly  place  in 
the  management  area  any  article, 
including  fishing  gear,  that  interferes 
with  fishing  or  obstructs  or  damages 
fishing  gear  or  the  fishing  vessel  of 
another;  or  knowingly  use  fishing  gear 
in  such  a  fashion  that  it  obstructs  or 
damages  the  fishing  gear  or  fishing 
vessel  of  another. 

(b)  In  accordance  with  the  procedures 
and  limitations  of  the  Fishery 
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Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico,  the 
Regional  Director  may  modify  or 
establish  separation  zones  for  shrimp 
trawling  and  the  use  of  fixed  gear  as 
may  be  necessary  and  appropriate  to 
prevent  gear  conflicts.  Necessary 
prohibitions  or  restrictions  will  be 
published  in  the  Federal  Register. 

§  654.26    Adjustment  of  management 
measures. 

In  accordance  with  the  procedures 
and  limitations  of  the  fishery 
management  plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico,  the 
Regional  Director  may  establish  or 
modify  the  following  management 
measures:  Limitations  on  the  number  of 
traps  that  may  be  fished  by  each  vessel; 
construction  characteristics  of  traps; 
gear  and  vessel  identification 
requirements;  gear  that  may  be  used  or 
prohibited  in  a  directed  fishery;  bycatch 
levels  in  non-directed  fisheries;  seasons; 
soak/removal  periods  and  requirements 
for  traps;  use,  possession  and  handling 
of  stone  crabs  aboard  vessels;  and 
minimum  legal  sizes. 

§  654.27    Specifically  authorized  activities. 

The  Regional  Director  may  authorize, 
for  the  acquisition  of  information  and 
data,  activities  otherwise  prohibited  by 
the  regulations  in  this  part. 

Appendix  A  to  Part  654 — Figures 

Figure  1 — Stone  Crab  Claw 

Figure  2 — Southwest  Florida  Seasonal  Trawl 

Closure 
Figure  3 — Shrimp/Stone  Crab  Separation 
Zones 
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Proposed  Rules 


Federal  Register 

Vol.  60.  No.  50 
Wednesday.  March  15.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  Number  FV-M-301] 

Table  Grapes  (European  or  Vinifera 
Type);  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  United  States  Standards  for 
Grades  of  Table  Grapes  (European  or 
Vinifera  Type).  The  proposal  would 
lower  the  present  minimum  bimch  size 
as  well  as  provide  a  separate  tolerance 
for  off-size  bunches  for  the  U.S.  No.  1 
bistitutional  grade  only.  It  would  also 
include  a  technical  update  which  would 
correct  the  variety  name  "Superior 
Seedless"  to  "Sugraone." 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  May  15, 
1995. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456.  Room  2056  South  Building, 
Washington,  D.C.  20090-6456. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'SulUvan,  at  the  above  address 
orcall  (202)  720-2185. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  (Department) 
is  issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 


(AMS)  har  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  U.S.  Standards  for  Grades  of 
Table  Grapes  (European  or  Vinifera 
Type)  will  not  impose  substantial  direct 
economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  United  States  Standards  for 
Grades  of  Table  Grapes  (European  or 
Vinifera  Type)  was  revised  in  April 
1991.  This  revision  established  a  new 
grade.  U.S.  No.  1  Institutional.  This 
grade — used  in  sales  to  restaurant  and 
other  food  service  concerns — provides 
for  grape  lots  which  have  very  small 
bunch  sizes.  In  recent  years,  new 
marketing  and  packaging  techniques 
have  developed  very  small,  individual 
consumer  size  servings  of  grapes.  Under 
previous  grade  requirements  these 
"single  serving"  type  grape  bunches 
were  too  small  to  meet  any  U.S.  grade. 
Therefore,  the  Department  developed,  at 
the  request  of  the  table  grape  industry, 
a  separate  grade  reflecting  today's 
modem  marketing  and  packaging 
methods  for  the  growing  food  service 
market  while  preserving  the  integrity  of 
the  "regular"  fresh  pack  grades  for 
grapes  sold  to  consumers  in 
supermarkets  and  other  retail  outlets. 
Thus,  grades  for  two  different  types  of 
pack  could  be  contained  in  one  standard 
allowing  the  grades  to  share  cominon 
characteristics  while  at  the  same  time 
maintaining  grades  for  two  distinct 
types  (pacl^)  of  table  grapes. 


This  proposed  revision  concerns  only 
the  institutional  pack  and  not  the 
"regular"  fresh  pack  grades.  Growers 
and  shippers  of  the  institutional  pack 
type  table  grape  represented  by  the 
California  Grape  and  Tree  Fruit  League 
(CGTFL)  have  requested  a  revision  to 
the  institutional  grade  only,  to  address 
a  new  market  which  is  emerging  that 
would  utilize  extremely  small  clusters 
and/or  bunches  of  grapes.  According  to 
the  CGTFL,  these  buyers  typically  want 
a  smaller  grouping  of  grapes  than  is 
allowed  under  the  current  two  ounce 
minimum  bunch  size  requirement  in  the 
institutional  grade.  As  an  example, 
certain  restaurant  chains  presently 
garnish  some  of  their  plates  with 
institutional  pack  grapes,  but  must  cut 
the  existing  small  bunches  to  even 
smaller  clusters  of  grapes  (as  little  as 
two  berries  to  a  cluster)  to  fit  their 
particular  needs.  Changing  the 
minimum  bunch  requirement  on  the 
U.S.  No.  1  Institutional  grade  would 
allow  the  industry  to  develop  contract 
specifications  and  otherwise  use  the 
U.S.  grade  to  satisfy  that  growing 
segment  of  the  restaurant  and  food 
service  industry  market  that  utiUzes 
grapes  as  a  garnish. 

Therefore,  this  proposal  would 
change  §  51.885  U.S.  No.  1  Institutional 
to  resemble  §  51.884  (the  format  for  U.S. 
No.  1  table)  except  for  the  elimination 
of  straggliness  requirements  and 
trimming  away  of  defective  berries  for 
bunches.  The  initial  grade  requirements 
will  read  as  follows:  "  'U.S.  No.  1 
Institutional'  grapes  must  have  no  less 
than  95  percent  of  the  containers  in  the 
lot  legibly  marked  'Institutional  Pack.' 
Further  requirements  for  this  grade 
include  grapes  which  consist  of  clusters 
and/or  bunches  of  well  developed 
grapes  of  one  variety,  except  when 
designated  as  assorted  varieties,  which 
are  at  least  fairly  well  colored,  uniform 
in  appearance  when  so  specified  in 
connection  with  the  grade,  and  which 
meet  the  following  requirements:" 

As  mentioned  above,  the 
requirements  will  be  the  same  as  for 
U.S.  No.  1  table  except  paragraph  (b)(1) 
"Not  Straggly"  and  (g)(4)  "Trimming 
away  of  defective  berries"  will  be 
omitted.  Also,  paragraphs  (h)(2)  and 
(h)(2)(i)  will  include  size  requirements 
for  clusters  and/or  berries: 

"(2)  For  clusters/bunches: 

(i)  hi  this  grade  grapes  shall  consist  of 
at  least  a  two  berry  cluster  ranging  to 
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clusters  and/or  bunches  of  grapes  not 
greater  than  five  ounces  in  weight.  See 
§51.913." 

The  present  §  51.913,  Metric 
Conversion  Table,  will  be  redesignated 
§  51.914  and  a  new  §  51.913  would  be 
added  to  define  a  cluster.  Since  grape 
bunches  are  normally  thought  of  as  a 
series  of  grapes  attached  to  small  lateral 
stems  which  are  in  turn  attached  to  a 
common  main  stem,  the  term  bunch 
does  not  seem  entirely  appropriate 
when  referring  to  two  berries  which 
share  a  common  point  of  attachment. 
Therefore,  for  the  purpose  of  the  U.S. 
No.  1  Institutional  grade  only.  §51.913 
shall  define  a  cluster  as  "two  or  more 
berries  sharing  a  common  point  of 
attachment." 

In  addition.  Table  la.  Tolerances  at 
Shipping  Point  for  U.S.  No.  1 
Institutional  Only,  and  Table  Ila, 
Tolerances  En  Route  or  at  Destination 
for  U.S.  No.  1  Institutional  Only,  would 
be  added.  The  CGTFL  requested  that  a 
separate  tolerance  of  four  percent  be 
provided  for  offsize  clusters  or  bunches 
to  maintain  the  integrity  of  the  grade  in 
relation  to  size  requirements.  Presently. 
Tables  I  and  II  combine  both  the  offsize 
and  remaining  grade  requirements  in 
one  tolerance  (eight  percent  for 
tolerances  at  shipping  point,  Table  I, 
and  12  percent  for  tolerances  en  route 
or  at  destination.  Table  II).  The 
corresponding  new  tables.  Table  la  and 
Ila  for  U.S.  No.  1  Institutional  grade 
only,  will  maintain  an  eight  and  twelve 
percent  tolerance,  respectively,  for 
remaining  grade  requirements  but 
would  include  a  separate  tolerance  of 
four  percent  for  offsize  clusters  or 
bunches. 

This  proposed  rule  would  also  make 
a  technical  change  which  is  unrelated  to 
the  U.S.  No.  1  Institutional  grade. 
Presently.  §§  51.882(i)(l)(ii)  and 
51.884(i)(l)(i)  make  reference  to 
"Superior  Seedless"  as  a  varietal  name. 
It  has  been  brought  to  the  attention  of 
the  Department  by  representatives  of 
Sunworld  International,  Inc.,  California, 
that  "Superior  Seedless"  is  in  fact,  a 
registered  trademark  name  and  not  the 
varietal  name.  "Sugraone"  according  to 
Sunworld,  is  the  correct  varietal  name. 

Research  into  this  matter  by  the 
Department  has  shown  that  both  the 
International  Union  for  the  Protection  of 
New  Varieties  of  Plants  (UPOV)  and  the 
Office  International  de  la  Vigne  et  du 
Vin  (OIV),  the  United  States  being  a 
signatory  of  each,  as  well  as  the  United 
Nations  Economic  Commission  for 
Europe  (ECE)  have  determined  that 
"Sugraone"  is  the  actual  varietal 
designation  while  "Superior  Seedless" 
represents  a  registered  trademark. 


Therefore,  to  maintain  proper 
conformity  with  these  designations,  the 
words  "Superior  Seedless"  will  be 
removed  in  these  sections  and  will  be 
replaced  with  "Sugraone." 

List  of  Subjects  in  7  CFR  Fart  51 

Agricultural  commodities.  Food 
grades  and  standards,  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Vegetables. 

PART  51— {AMENDED] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

§51.882    [Amended] 

2.  Section  51.882(i)(l)(ii)  is  amended 
by  removing  the  words  "Superior 
Seedless"  and  adding  in  its  place 
"Sugraone." 

§51.884    [Amended] 

3.  Section  51.884(i)(l)(i)  is  amended 
by  removing  the  words  "Superior 
Seedless"  and  adding  in  its  place 
"Sugraone." 

4.  Section  51.885  is  revised  to  read  as 
follows: 

§  51 .885    U.S.  No.  1 1nstitutional. 

"U.S.  No.  1  Institutional"  grapes  must 
have  no  less  than  95  percent  of  the 
containers  in  the  lot  legibly  marked 
"Institutional  Pack."  Further 
requirements  for  this  grade  include 
grapes  which  consist  of  clusters  and/or 
bunches  of  well  developed  grapes  of  one 
variety,  except  when  designated  as 
assorted  varieties,  which  are  at  least 
fairly  well  colored,  uniform  in 
appearance  when  so  specified  in 
connection  with  the  grade,  and  which 
meet  the  following  requirements: 

(a)  Basic  requirements  for  berries: 

(1)  Mature; 

(2)  Firm; 

(3)  Firmly  attached  to  capstem; 

(4)  Not  weak; 

(5)  Not  materially  shriveled  at 
capstem; 

(6)  Not  shattered; 

(7)  Not  split  or  crushed; 

(8)  Not  wet. 

(b)  Basic  requirements  for  stems:  Not 
weak,  or  dry  and  brittle. 

(c)  Berries  free  from: 

(1)  Decay; 

(2)  Waterberry; 

(3)  Sunburn. 

(d)  Stems  free  from: 

(1)  Mold; 

(2)  Decay. 

(e)  Berries  not  damaged  by:  Any  other 
cause. 


(0  Bunches  not  damaged  by: 

(1)  Shot  berries; 

(2)  Dried  berries; 

(3)  Other  defective  berries; 

(4)  Any  other  cause. 

(g)  Stems  not  damaged  by: 

(1)  Freezing; 

(2)  Any  other  cause, 
(h)  Size: 

(1)  For  berries:  Exclusive  of  shot 
berries  and  dried  berries.  75  percent,  by 
count,  of  the  berries  on  each  bunch  shall 
have  the  minimum  diameters  indicated 
for  varieties  as  follows: 

(i)  Thompson  Seedless.  Perlette. 
Delight.  Beauty  Seedless.  Sugraone. 
Flame  Seedless  and  other  seedless 
varieties  nine-sixteenths  of  an  inch. 

(ii)  Other  varieties  ten-sixteenths  of  an 
inch. 

(2)  For  clusters/bunches: 

(i)  In  this  grade  grapes  shall  consist  of 
at  least  a  two  berry  cluster  ranging  to 
clusters  and/or  bunches  of  grapes  not 
greater  than  five  ounces  in  weight.  See 
Section'51.913. 

(ii)  For  tolerances  see  §  51.886. 

5.  Section  51.886  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c)  and  Tables  la  and  Ila  to 
read  as  follows: 

§51.886    Tolerances. 

(a)*  *  * 

(b)  In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades  except 
U.S.  No.  1  Institutional,  tolerances,  by 
weight,  other  than  for  maturity,  are 
provided  as  set  forth  in  Tables  I  and  II 
of  this  section. 

•        •        •        «        • 

(c)  In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  the  U.S.  No.  1  Institutional  grade 
only,  tolerances,  by  weight,  other  than 
for  maturity,  are  provided  as  set  forth  in 
Tables  la  and  Ila  of  this  section. 

Table  la.— Tolerances  at  Shipping 
Point  for  U.S.  No.  1  Institu- 
tional Grade  Only  ^ 

[Percent] 


U.S.  No. 

Factor 

1  institu- 

tional 

(A)  For  clusters/bunches  failing  to 

meet  color  requirements  

10 

(B)  For  clusters/bunches  failing  to 

meet  requirements  for  minimum 

diameter  of  berries 

10 

(C)  For  offsize  clusters/bunches  .... 

4 

(D)  For  clusters/bunches  and  tar- 

ries failing  to  meet  the  remaining 

requirements  for  the  grade  

8 

Including  in  (0): 

(a)  For  Serious  damage  and.  in- 

cluding in  (a) 

2 

(i)  For  Decay  

1/2  of  1 
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Table  I  la.— Tolerances  en  Route 
OR  AT  Destination  for  U.S.  No.  1 
Institutional  Only 


ACTION:  Proposed  rule. 


U.S.  No. 

Factor 

1  institu- 

tional 

(A)  For  clusters/burKhes  failir>g  to 

meet  color  reouirements    

10 

(B)  For  clustersybunches  failing  to 

meet  requirements  for  minimum 

diameter  of  berries                

10 

(C)  For  offsize  clusters/burx^es  .... 

4 

(D)  For  clusters/bunches  arxJ  ber- 

ries failing  to  meet  the  remaining 

requirements  for  ttie  grade  

12 

Including  in  (D): 

(a)  For  permanent  defects  

8 

(b)  For  serious  damage  and,  in- 

cluding in  (b) 

4 

(i)  For  senous  damage  by  per- 

manent defects 

2 

fii)  For  decay 

1 

1  Sfiipping  point,  as  used  in  these  stand- 
ards, means  the  point  of  origin  of  the  shipment 
in  ttie  producing  area  or  at  port  of  loading  for 
ship  stores  or  overseas  shipment,  or,  in  the 
case  of  shipments  from  outside  the  continental 
United  States,  the  port  of  entry  Into  the  United 
States. 

§51.913    [Redesignated as §51.914] 

6.  In  Part  51,  Subpart— United  States 
Standards  for  Grades  of  Table  Grapes 
(European  or  Vinifera  Type),  §  51.913  is 
redesignated  as  §  51.914  and  a  new 
§  51.913  is  added  to  read  as  follows: 

§51.913    Clusters. 

"Clusters"  as  used  in  these  standards 
in  reference  to  the  U.S.  No.  1 
Institutional  grade  only  shall  be  defined 
as  two  or  more  berries  sharing  a 
common  point  of  attachment. 

Dated:  March  9,  1995. 
Lon  Hatamiya, 

Administrator. 

|FR  Doc.  95-6367  Filed  3-14-95;  8:45  am] 
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Rural  Housing  and  Community 
Development  Service 

Rural  Business  and  Cooperative 
Development  Service 

Rural  Utilities  Service 

Consolidated  Farm  Service  Agency 

7  CFR  Part  1940 
BIN  0575-AB66 

Environmental  Program 

AGENCIES:  Rural  Housing  and 
Community  Development  Service,  Rural 
Business  and  Cooperative  Development 
Service.  Rural  Utilities  Service,  and 
Consolidated  Farm  Service  Agency, 
USDA. 


SUMMARY:  The  Agencies  propose  to 
revise  their  Environmental  regulation. 
This  action  is  necessary  to  streamline 
the  environmental  review  process.  The 
intended  effect  of  this  action  is  to 
provide  guidance  on  sending  individual 
copies  of  notices  to  affected  property 
owners  when  utility  systems  are 
involved. 

DATES:  Comments  must  be  received  on 
or  before  May  15, 1995. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Rural  Economic  and 
Community  Development,  U.S. 
Department  of  Agriculture,  Room  6348, 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  D.C.  20250-0700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Lander,  Senior 
Environmental  Protection  Specialist, 
Environmental  Support  Branch, 
Program  Support  Staff,  Rural  Housing 
and  Community  Development  Service, 
U.S.  Department  of  Agriculture,  Room 
6309,  South  Agricuhure  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  D.C.  20250-0700; 
telephone  (202)  720-9619. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  the  Office  of  Management 
and  Budget  (0MB)  has  determined  that 
it  is  a  "significant  regulatory  action". 

Intergovernmental  Consultation 

This  rule  affects  the  following  Agency 
programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA): 
10.760 — Water  and  Waste  Disposal  Systems 

for  Rural  Communities 
10.762 — Solid  Waste  Management  Grants 
10.763 — Emergency  Community  Water 

Assistance  Grants 
10.766 — Community  Facilities  Loans 
10.770 — Water  and  Waste  Disposal  Loans 

and  Grants  (Section  306C) 

Executive  Order  12372  requires 
intergovernmental  consultation  with 
State  and  local  officials.  Of  the  FmHA 
programs  affected  by  this  rule,  the 
following  are  subject  to  the  provisions 
of  Executive  Order  12372;  10.760, 
10.763,  10.766,  and  10.770. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  since  this 
rulemaking  action  does  not  involve  a 
new  or  expanded  program.  Therefore  a 
regulatory  fiexibility  analysis  was  not 
prepared. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  the  Agencies 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  Section  2  of  the  Executive  Order. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  Agencies  have  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0094  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  proposed  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  from 
those  imposed  by  OMB. 

Background 

Section  1940.331  describes  the  public 
notice  requirements  for  actions 
undergoing  an  environmental  review  by 
the  Agencies. 

In  §  1940.331(b)(4)  there  has  been 
confusion  about  identifying  the  names 
and  mailing  addresses  of  individual 
property  owners  who  may  be  affected  by 
a  project  when  large  areas  of  important 
land  resources  may  be  affected.  This 
confusion  has  caused  delays  and  added 
expense  in  the  preparation  and  review 
of  Class  I  and  Class  II  environmental 
assessments  for  those  projects. 

The  regulation  is  proposed  to  be 
revised  to  allow  the  State 
Environmental  Coordinator  to  select  the 
methods  for  notifying  affected  property 
owners,  and  to  provide  examples  of 
some  other  methods  that  may  be 
considered. 


List  of  Subjects  in  7  CFR  Part  1940 

Endangered  and  threatened  wildlife. 
Environmental  protection,  Floodplains, 
National  Wild  and  Scenic  Rivers 
System,  Natural  resources.  Recreation, 
Water  supply. 

Accordingly,  the  Agencies  propose  to 
amend  chapter  XVIII,  title  7,  Code  of 
Federal  Regulations  as  follows. 

PART  1940— GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 
5  U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  G— Environmental  Program 

2.  Section  1940.331  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

1940.331    Public  involvement 


(b)  *  *  * 

(4)  The  public  notice  procedures  for 
actions  that  will  affect  fioodplains, 
wetlands,  important  farmland,  prime 
rangelands,  or  prime  forest  lands  are 
contained  in  exhibit  C  of  this  subpart. 
These  procedures  apply  to  actions  that 
require  either  an  EIS,  Class  11 
assessment  or  Class  I  assessment. 
However,  whenever  an  action  normally 
classified  as  a  categorical  exclusion 
requires  a  Class  I  assessment  because  of 
a  potential  impact  to  one  of  these 
important  land  resources,  no  public 
notice  procedures  apply  in  the  course  of 
completing  the  Class  I  assessment. 
When  applicable  to  an  action,  as 
specified  in  exhibit  C  of  this  subpart, 
these  public  notice  procedures  can 
apply  at  two  distinct  stages.  The  first 
stage,  a  preliminary  notice,  is  followed 
by  a  30  day  public  review  period,  and 
applies  to  actions  that  may  impact  any 
of  the  five  important  land  resources. 
The  second  stage,  a  final  notice,  is 
followed  by  a  fifteen-day  public  review 
period,  and  applies  only  to  actions  that 
will  impact  floodplains  or  wetlands.  For 
Class  II  actions,  this  final  notice 
procedure  must  be  combined  with  any 
applicable  finding  of  no  significant 
environmental  impact,  which  is 
described  in  paragraph  (b)(3)  of  this 
section.  Individual  copies  of  the 
preliminary  and  final  notices  will  be 
sent  to  the  same  parties  that  are  required 
to  be  sent  a  notice  of  a  finding  of  no 
significant  impact,  as  specified  in 
paragraph  (b)(3)  of  this  section,  with  the 
following  exceptions: 

(i)  Whenever  property  owners  affected 
by  proposed  mitigation  measures,  such 
as  proposed  hook-up  restrictions  on 
po-tions  of  water  or  sewer  lines  that  will 


traverse  floodplains,  are  advised  of 
these  proposed  mitigation  measures  in  a 
preliminary  notice,  these  property 
ovkTiers  need  not  be  sent  copies  of  the 
final  notice  as  long  as  the  mitigation 
measures  in  the  final  notice  are 
unchanged  from  the  preliminary  notice 
and  no  property  owners  raised 
objections  or  concerns  over  the 
proposed  mitigation  measures. 

(ii)  With  respect  to  utility  systems, 
notification  of  affected  property  owners 
will  normally  be  achieved  by 
distributing  an  individual  copy  of  the 
public  notice.  However,  when  the  SEC 
determines  that  this  method  would 
result  in  an  excessive  burden  on  the 
applicant,  notification  may  be  achieved 
by  another  method  or  a  combination  of 
methods  tailored  to  the  specific  needs  of 
the  particular  case.  For  example,  in  lieu 
of  being  individually  identified,  affected 
property  owners  may  be  notified  by  a 
mass  mailing  to  all  of  the  taxpayers  in 
each  of  the  taxing  areas  through  which 
the  system  will  pass.  On  the  other  hand, 
if  the  system  traverses  coterminous 
taxing  areas,  with  the  smaller  area  not 
completely  describing  the  service  area 
of  the  utility  system,  affected  property 
owmers  might  be  notified  by  a  mass 
mailing  to  the  small  taxing  area  plus 
identifying  the  remaining  affected 
property  owners  to  receive  an 
individual  copy.  The  objective  is  to 
notify  all  property  owners  affected  by 
the  action  emd  offer  them  an 
opportunity  to  comment  on  the  action. 
If  affected  property  owmers  are  not 
individually  notified,  the  SEC  shall 
document  as  part  of  the  environmental 
review  file,  why  individual  notification 
is  not  being  used  and  what  other 
methods  will  be  used  to  achieve  the 
stated  objective. 
***** 

Dated:  February  27, 1995. 
Michael  V.  Dunn, 

Acting  Under  Secretary-  for  Rural  Economic 
and  Community  Development. 
|FR  Doc.  95-6366  Filed  3-14-95;  8:45  am] 
BILLING  CODE  3410-07-U 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  95-014-11 

Horses  From  the  United  Arab 
Emirates;  Change  in  Disease  Status 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 


importation  of  horses  to  remove  the 
United  Arab  Emirates  from  the  list  of 
countries  in  which  African  horse 
sickness  exists.  We  believe  that  the 
United  Arab  Emirates  is  free  of  African 
horse  sickness,  and  that  restrictions  on 
the  importation  of  horses  from  the  . 
United  Arab  Emirates  to  prevent  the 
spread  of  African  horse  sickness  into  the 
United  States  are  no  longer  necessary. 
This  action  would  relieve  unnecessary 
restrictions  on  the  importation  of  horses 
from  the  United  Arab  Emirates. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  30, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-014-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  95-014-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
and  Plant  Health  Inspection  Service, 
Veterinary  Services,  National  Center  for 
Import  and  Export,  Import/Export 
Products,  4700  River  Road  Unit  40, 
Riverdale.  MD  20737-1228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
state  the  provisions  for  the  importation 
into  the  United  States  of  specified 
animals  to  prevent  the  introduction  of 
various  animal  diseases,  including 
African  horse  sickness  (AHS).  AHS,  a 
fatal  equine  viral  disease,  is  not  known 
to  exist  in  the  United  States.  Section 
92.308(a)(2)  of  the  regulations  fists 
countries  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
considers  affected  with  AHS,  and  sets 
forth  specific  requirements  for  horses 
which  are  imported  from  those 
countries.  APHIS  requires  horses 
intended  for  importation  from  any  of  the 
countries  listed,  including  horses  that 
have  stopped  in  or  transited  those 
countries,  to  enter  the  United  States 
only  at  the  port  of  New  York  and  be 
quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  NY.  for  at 
least  60  days. 


UMI 
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The  United  Arab  Emirates  (UAE)  has 
applied  to  the  United  States  Department 
of  Agriculture  to  be  recognized  as  free 
from  AHS.  The  UAE's  last  diagnosed 
case  of  AHS  was  over  29  years  ago.  The 
UAE  has  been  testing  horses  for  AHS. 
Additionally,  they  have  an  active 
surveillance  program  to  monitor  for 
AHS. 

APHIS  has  reviewed  the 
documentation  submitted  by  the 
Government  of  the  UAE  in  support  of  its 
request.  APHIS  ofHcials  also  performed 
on-site  inspections  of  the  UAE's 
surveillance  program  and  veterinary 
infrastructure.  APHIS  officials  reviewed 
the  qualifications  of  the  UAE's 
veterinarians,  microbiologists,  and 
histopathologists.  APHIS  officials 
ins[>ected  the  virology,  parasitology,  and 
bacteriology  lab  facilities  at  the  Central 
Veterinary  Research  Laboratory  in 
Dubai.  Additionally.  APHIS  officials 
evaluated  the  UAE's  import-export 
practices,  including  airports,  border 
crossings,  and  quarantine  facilities.  The 
airports  and  border  crossings  are  tightly 
controlled  with  adequate  fencing  and 
other  physical  barriers  to  control  entry 
into  the  UAE.  The  APHIS  officials 
conducting  the  on-site  evaluation 
concluded  that  the  veterinary 
infrastructure,  laboratory  facilities,  and 
import-export  practices  are  effective  and 
contribute  to  the  AHS-free  status  of  the 
UAE. 

Based  on  the  information  discussed 
above,  we  believe  that  the  UAE  qualifies 
for  removal  from  the  list  of  countries,  in 
§  92.308(a)(2)  of  the  regulations,  which 
APHIS  considers  affected  writh  AHS. 
This  proposed  action  would  relieve 
restrictions  which  require  horses 
imported  from  the  UAE  to  enter  the 
United  States  only  at  the  port  of  New 
York  and  be  quarantined  at  the  New 
York  Animal  Import  Center  in 
Newburgh,  NY,  for  at  least  60  days.  This 
proposed  action  would  allow  horses 
from  the  UAE  to  be  shipped  to  and 
quarantined  at  ports  designated  in 
§  92.303,  and  would  reduce  the 
quarantine  period  to  an  average  of  3 
days  to  meet  the  quarantine  and  testing 
requirements  specified  in  §92.308. 

Comment  Period 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
allowing  a  15-day  comment  period  on 
this  proposal.  U.S  importers  have 
requested  that  this  rulemaking  be 
completed  in  time  to  allow  them  to 
import  horses  from  the  UAE  for  this 
year's  Kentucky  Derby,  to  be  held  May 
6,  1995.  The  comment  period  would 
allow  the  agency  to  promulgate  and 


implement  a  final  rule  on  an  expedited 
basis.  Prompt  implementation  of  a  final 
rule  would  facilitate  the  importation  of 
horses  by  removing  unnecessary 
quarantine  restrictions.  Removing  the 
UAE  from  the  list  of  AHS  countries 
would  significantly  reduce  the 
quarantine  period  for  horses  imported 
from  the  UAE.  Additionally,  this 
proposal  would  allow  more  flexibility  in 
the  ports  used  for  the  importation  of 
horses  from  the  UAE,  making  the 
importation  of  horses  from  the  UAE 
logistically  easier. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

"The  primary  impact  of  this  proposal 
will  be  on  U.S.  importers  of  horses  from 
the  UAE.  The  horses  imported  from  the 
UAE  tend  to  be  higher-valued,  purebred 
horses.  These  horses  are  worth  10  to  20 
times  more  than  the  average  price  per 
horse  from  the  rest  of  the  world.  Few, 
if  any,  of  these  importers  can  be 
considered  a  small  entity.  These 
importers  will  no  longer  be  required  to 
quarantine  horses  from  the  UAE  fot60 
days  at  the  New  York  Animal  Import 
Center  in  Newburgh,  NY.  The  proposed 
rule  would  allow  horses  from  the  UAE 
to  be  shipped  to  and  quarantined  at 
ports  designated  in  §92.303,  and  would 
reduce  the  quarantine  and  testing  period 
to  an  average  of  three  days  to  meet 
quarantine  requirements  specified  in 
§92.308. 

While  no  horses  are  reported  in  the 
"Foreign  Agricultural  Trade  of  the 
United  States"  as  being  imported 
directly  from  the  UAE,  we  believe  that 
each  year  an  average  of  10  to  20  horses 
are  imported  indirectly  from  the  UAE 
through  Europe.  Removing  the 
requirement  for  a  60-day  quarantine  at 
the  New  York  Animal  Import  Center  in 
Newburgh,  NY,  for  horses  from  the  UAE 
will  make  the  importation  of  these 
horses  less  expensive  and  logistically 
easier.  We  anticipate  that  the  number  of 
horses  imported  from  the  UAE  may 
slightly  increase.  We  estimate 
approximately  50  to  100  horses  may  be 
imported  per  year,  though  some  of  these 
horses  will  only  be  temporarily 
imported  to  the  United  States  for 
particular  events,  and  then  transported 
back  to  the  UAE.  With  the  very  small 
number  of  horses  imported  from  the 
UAE,  we  anticipate  the  overall 
economic  impact  on  businesses  and 
individuals  would  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c.  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

§92.308    [Amended] 

2.  hi  §  92.308,  paragraph  (a)(2)  would 
be  amended  by  removing  "the  United 
Arab  Emirates,". 

Done  in  Washington,  DC,  this  9th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-6373  Filed  3-14-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fedei^l  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-2] 

Proposed  Amendment  to  Class  E 
Airspace;  Luke  Air  Force  Base  (AFB), 
AZ  and  Class  D  Airspace;  Glendale,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  Luke 
AFB,  AZ,  and  Class  D  airspace  at 
Glendale,  AZ  due  to  the  relocation  of 
the  Luke  AFB  TACAN.  The  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
and  Class  D  airspace  for  instrument 
flight  rules  (IFR)  operations  at  Luke 
AFB,  AZ,  and  Glendale.  AZ. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-2,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261,  telephone  (310)  297- 
0010. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wrritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressea,  stamped 
postcard  on  which  the  following 
statement  is  made.  "Comments  to 
Airspace  Docket  No.  95-AWP-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  1500  Aviation  Boulevard, 
Lawndale,  California  90261,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  area  at  Luke 
AFB,  AZ,  and  Class  D  airspace  area  at 
Glendale,  AZ.  The  relocation  of  the 
Luke  AFB  TACAN  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  and  Class  D  airspace  for  aircraft 
executing  instrument  approach 
procedures  at  Luke  AFB,  AZ,  and 
Glendale,  AZ.  Class  E  and  Class  D 
airspace  designations  are  published  in 
paragraphs  6002  and  5000  of  FAA  Order 
7400.9B,  dated  July  1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  and  Class  D  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar>'  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  Febmary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onty  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport. 

***** 

AWP  AZ  E2    Phoenix,  Luke  Air  Force  Base. 
AZIRevisedl 

Phoenix  Luke  Air  Force  Base,  AZ 

(Lat.  33''32'06"  N,  long.  112''22'59"  W) 
Luke  Air  Force  Base  TACAN 
(Lat.  33»32'16"  N,  long.  112''22'49"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.4-mile  radius  of  the  Luke  AFB  and 
within  2  miles  each  side  of  the  Luke  TACAN 
220°  radial,  extending  from  the  4.4-mile 
radius  to  5.2  miles  southwest  of  the  Luke 
TACAN,  excluding  that  portion  within  the 
Glendale,  AZ  Class  D  airspace  area.  This 
Class  E  airsptace  area  is  effective  during  the 
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specific  dates  and  times  established  in 
advance  by  a  Notice  to  Ainnen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Pamgraph  5000    Class  D  Airspace 


AWPAZD    Glendale,  AZ  (Revised] 

Glendale  Municipal  Airport.  AZ 

(Lat.  as'sras"  n.  long.  n2''i7'42"  w) 

That  airspace  extending  upward  from  the 
surface  to  including  3,100  feet  MSL  within  a 
3-mile  radius  of  the  Glendale  Municipal 
Airport  excluding  that  portion  west  of  a  line 
beginning  at  lat.  33°29'00"  N,  long. 
112M9'26"  W;to  lat.  33''29'29"  N,  long. 
n2''19'29"  W;  to  lat.  33''33'24"  N.  long. 
112''18'04"  W;  to  lat.  33''34'32  "  N,  long. 
112''16'43"  W.  This  class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
***** 

Issued  in  Los  Angeles,  California,  on 
March  3. 1995. 
Dennis  T.  Koehler, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  ttegion. 

|FR  Doc.  95-6381  Filed  3-14-95;  8:45  am] 
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DEPARTMEffT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Montana  regulatory  program 
(hereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consist  of 
revisions  to  Title  26,  Chapter  4, 
Subchapters  3  through  12  of  the 
Administrative  Rules  of  Montana 
(ARM).  The  amendment  is  intended  to 
revise  the  Montana  program  to  be 
consistent  with  the  corresponding 
Federal  regulations,  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  clarify 
ambiguities,  and  improve  operational 
efRciency 

This  document  sets  forth  the  times 
and  locations  that  the  Montana  program 


and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.  April  14, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  10, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.s.t.  on  March 
30,  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  Room  2128,  Casper,  WY 
82601-1918,  Casper,  WY  82601-1918, 
Telephone:  (307)  261-5776. 
Gary  Amestoy,  Administrator.  Montana 
Diepartment  of  State  Lands, 
Reclamation  Division,  Capitol  Station, 
1625  Eleventh  Avenue,  Helena, 
Montana  59620,  (406)  444-2074. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1,  1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program  as  administered  by 
the  Department  of  State  Lands.  General 
background  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  can  be  found  in  the 
April  1, 1980,  Federal  Register  (45  FR 
21560).  Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15  and  926.16. 

n.  Proposed  Amendment 

By  letters  dated  February  1, 1995,  and 
February  28,  1995,  Montana  submitted  a 
proposed  amendment  to  its  program 
pursuant  to  SMCRA  (Administrative 
Record  Nos.  MT-12-01  and  MT-12-05, 
State  Program  Amendment  Tracking 


System  (SPATS)  No.  MT-003-FOR). 
Montana's  proposed  amendment  consist 
of  changes  to  the  Montana  program  as 
required  by  30  CFR  926.16;  in  response 
to  program  deficiency  letters  from  OSM 
dated  April  29,  1985,  May  11, 1989,  and 
March  29, 1990;  and  on  its  own 
initiative.  The  Montana  proposed 
amendment  consists  of  changes  to  Title 
26,  Chapter  4,  Subchapters  3  through  12 
of  the  State's  ARM.  The  proposed 
revisions  and  rule  changes  are  located 
at:  ARM  26.4.301,  definitions;  ARM 
26.4.304,  legal,  financial,  compliance 
related  information;  ARM  26.4.304, 
baseline  information  for  environmental 
resources;  Arm  26.4.308,  operation 
plans;  ARM  26.314,  plans  for  protection 
of  the  hydrologic  balance;  ARM 
26.4.321,  transportation  facilities  plans; 
ARM  26.4.304,  review  of  applications; 
ARM  26.4.405,  findings  and  notices  of 
decision;  ARM  26.4.405A, 
improvidently  issued  permits  general 
requirements;  ARM  26.4. 405B, 
improvidently  issued  permits: 
revocation;  ARM  26.4.407,  conditions  of 
permits;  ARM  26.4.410,  permit  renewal; 
ARM  26.4.501A,  final  grading 
requirements;  ARM  26.4.505,  burial  and 
treatment  of  waste  materials;  ARM 
26.4. 519A,  thick  overburden  and  excess 
spoil;  ARM  26.4.524,  signs  and  markers; 
ARM  26.4.601,  general  requirements  for 
road  and  railroad  loop  construction; 
ARM  26.4.602,  location  of  roads  and 
railroad  loops;  ARM  26.4.603, 
embankments;  ARM  26.4.605, 
Hydrologic  impacts  of  roads  and 
railroad  loops;  ARM  26.4.623,  blasting 
schedules;  ARM  26.4.633,  water  quality 
performance  standards;  ARM  26.4.634, 
reclamation  of  drainages;  ARM  26.4.638, 
sediment  control  measures;  ARM 
26.4.639,  sedimentation  ponds  and 
other  treatment  facilities;  ARM  26.4.642. 
permanent  and  temporary 
impoundments;  ARM  26.4.645,  ground 
water  monitoring;  ARM  26.4.646, 
surface  water  monitoring;  ARM 
26.4.702,  redistribution  and  stockpiling 
of  soil;  ARM  26.4.711,  establishment  of 
vegetation;  ARM  26.4.711,  eradication 
of  rills  and  guUies;  ARM  26.4.724,  use 
of  revegetation  comparison  standards; 
ARM  26.4.726,  vegetation  production, 
cover,  diversity,  density,  and  utility 
requirements;  ARM  26.4.821,  alternate 
reclamation:  submission  of  plan;  ARM 
26.4.825,  alternate  reclamation: 
Alternate  revegetation;  ARM  26.4.924, 
disposal  of  underground  development 
waste:  general  requirements;  AFM 
26.4.927,  disposal  of  underground 
development  waste:  durable  rock  fills; 
ARM  26.4.930,  placement  and  disposal 
of  coal  processing  waste:  special 
application  requirements;  ARM 


26.4.923,  disposal  of  coal  processing 
waste;  ARM  26.4.1001,  permit 
requirements;  ARM  26.4.1001A,  notice 
of  intent  to  prospect;  ARM  26.4.1002, 
information  and  monthly  reports;  ARM 
26.4.1005,  drill  holes;  ARM  26.4.1006, 
roads  and  other  transportation  facilities; 
ARM  26.4.107,  grading,  soil  salvage, 
storage,  and  redistribution;  ARM 
26.4.1009,  diversions;  ARM  26.4.1011. 
hydrologic  balance;  ARM  26.4.1014,  test 
pits:  application  requirements,  review 
procedures,  bonding  and  additional 
performance  standards;  ARM  26.4.1116, 
bonding:  criteria  and  schedule  for 
release  of  bond;  ARM  26.4.1116A, 
reassertion  of  jurisdiction;  ARM 
26.4.1141,  designation  of  lands 
unsuitable;  ARM  26.4.1206,  notices, 
orders  of  abatement  and  cessation 
orders:  issuance  and  service;  and  ARM 
26.4.1212,  point  system  for  civil 
penalties  and  waivers. 
Specifically,  Montana  proposes  to: 

—Revise  ARM  26.4.301  to  add  the 
definitions  of  "Owned  or  controlled" 
and  "Waste  disposal  structure;"  to 
modify  the  definition  of  "Test  pit;" 
and  to  recodify  the  numbering  of 
definitions  affected  by  this  action. 

— Revise  ARM  26.4.303  to  require  new 
information  on  ownership  and 
control,  and  status  of  violations  in  the 
permit  application  requirements. 

—Revise  ARM  26.4.304  to  clarify 
baseline  informational  needs 
regarding  groundwater  and  surface 
water  resources  in  the  permit 
application. 

— Revise  ARM  26.4.308  to  require  cross 
sections,  design  drawings,  and  other 
specifications  for  other  support 
facilities. 

—Revise  ARM  26.4.314  to  provide  a  list 
of  considerations  when  summarizing 
the  probable  hydrologic  consequences 
of  the  proposed  mining  operation. 

—Revise  ARM  26.4.321  to  demonstrate 
that  transportation  facilities  are  in 
compliance  with  performance 
standards. 

—Revise  ARM  26.4.404  to  identify 
under  what  situations  the  department 
would  conditionally  issued  a  permit. 

—Revise  ARM  26.4.405  to  require  the 
applicant  to  provide  any  new 
information  regarding  ownership/ 
control  and  violations  prior  to  making 
a  decision  to  approve  the  permit 
application. 

— ^Provide  new  rule  requirements  at 
ARM  26.4.405A  to  allow  the 
department  to  consider,  if  it  has 
reason  to  believe,  that  a  permit  has 
been  improvidently  issued. 

— Provide  new  rule  requirements  at 
ARM  26.4.405B  concerning 
revocation  of  an  improvidently  issued 
permit. 


—Revise  ARM  26.4.407  to  require 
certain  information  from  the 
permittee  when  a  cessation  order  has 
been  issued. 

—Revise  ARM  26.4.410  to  clarify  when 
a  permit  need  not  be  renewed. 

—Revise  ARM  26.4. 501A  to  require  that 
grading  and  backfilling  may  not  be 
more  than  four  rather  than  two  spoil 
ridges  behind  the  pit  being  worked. 

— Revise  26.4.505  concerning  waste 
disposal  structure  location,  design 
criteria,  and  inspection  requirements. 

—Revise  26.4. 519A  to  delete  the 
requirement  that  all  highwalls  and 
depressions  must  be  eliminated  when 
mining  in  thick  overburden. 

— Revise  ARM  26.4.524  to  require 
identification  of  the  mine  safety  and 
health  administration  number  and 
contractor  identification  (if 
applicable)  on  mine  area  access  signs. 

—Revise  ARM  26.4.601  to  require  a 
report  that  roads  have  been 
constructed  or  reconstructed  in 
accordance  with  the  approved  plan. 

—Revise  ARM  26.4.602  to  identify 
when  stream  fords  can  be  used. 

— Revise  ARM  26.4.603  to  remove  the 
ability  for  a  registered  land  surveyor 
to  design  and  certify  embankments 
and  require  all  embankments  to  have 
a  minimum  seismic  safety  factor  of 
1.2. 

—Revise  ARM  26.4.605  to  require  that 
all  roads  used  to  haul  coal  or  spoil  or 
be  retained  in  the  post  mining  land 
use,  must  meet  certain  design  criteria 
for  water-control  structures. 

—Revise  ARM  26.4.623  to  allow  the 
department  to  impose  more  restrictive 
conditions  when  explosives  are  to  be 
detonated. 

—Revise  ARM  26.4.633,  to  correct  an 
incorporated  cite  regarding 
revegetation  performance 
requirements  as  related  to  sediment 
control  through  BTCA  practices. 

—Revise  ARM  26.4.634  to  clarify 
drainage  systems/drainage  channel 
reclamation  requirements  and  when 
detailed  reclamation  plans  prior  to 
reclaiming  a  drainage  channel  is 
required. 

—Revise  ARM  26.4.638  to  correct  an 
incorporated  citation  on  revegetation 
performance  standards  in  relation  to 
sedimentation  control  measures. 

—Revise  ARM  26.4.639  to  allow  for  a 
single  spillway  in  the  construction  of 
sedimentation  ponds,  provide  design 
criteria/size  relationship  when  a 
spillway  is  not  needed,  require  that  a 
sediment  pond  constructed  per  30 
CFR  77.216(a)  must  meet  certain 
spillway  discharge  standards,  and 
delete  certain  requirement  before  a 
sedimentation  pond  can  be  removed. 


— Revise  ARM  26.4.642  to  clarify  when 
inspection  reports  are  needed  for 
dams  and  embankments. 

—Revise  ARM  26.4.645  and  .646  to 
require  that  sampling  and  water 
quality  analysis  be  conducted  in 
accordance  with  "Circular  WOB-7, 
Montana  Numeric  Water  Quality 
Standards." 

—Revise  ARM  26.4.702  to  require  the 
determination  of  the  physicochemical 
nature  of  surficial  spoil  material  in 
soil  prior  to  redistribution  and  to 
scarify  soil  to  a  minimum  12-inch 
depth  when  replaced. 

—Revise  ARM  26.4.711  to  require 
consultation  and  approval  by  certain 
State  agencies  concerning  cover, 
planting,  and  stocking  of  vegetation 
on  certain  land  uses. 

—Revise  ARM  26.4.721  to  require 
treatment  of  rills  and  gullies  under 
certain  conditions. 

— Revise  ARM  26.4.724  to  delete  special 
success  of  revegetation  considerations 
on  operations  of  less  than  100  acres. 

— Revise  ARM  26.4.726  to  require  "live" 
vegetative  cover. 

—Revise  ARM  26.4.821  to  allow 
technical  standards  derived  from 
historical  data  for  comparison  when 
releasing  bond  for  alternate 
revegetation  areas. 

—Revise  ARM  26.4.825  to  specify  what 
performance  standard  criteria  is  to  be 
used  on  special  use  pasture. 

—Revise  ARM  26.4.924  to  clarify  the 
applicability  for  use  of  waste  disposal 
structures  plus  design  criteria  that 
must  be  met. 

—Revise  ARM  26.4.927  to  require  that 
durable  rock  fills  meet  a  minimum 
safety  factor  of  1.5,  rather  than  this 
minimum  factor  at  the  end  of 
construction. 

—Revise  ARM  26.4.930  to  provide 
design  information  and  impoundment 
operation,  demonstration  of 
compliance  with  performance 
standards,  results  and  analysis  of 
geotechnical  investigations,  stability 
analysis,  and  description 
assumptions/calculations  of  design 
options  and  considerations  in 
selection  of  specific  design 
parameters  for  coal  processing  waste 
impoundments. 

—Revise  ARM  26.4.932  to  clarify  the 
inspection  requirements  for  coal 
processing  waste  disposal  areas. 

—Revise  ARM  26.4.1001  to  clarify  that 
a  prospecting  permit  will  be  required 
when  areas  designated  as  unsuitable 
for  mining  are  involved;  that 
ethnological  values,  pits  and  disposal 
areas  for  extracted  materials,  and 
roads/access  routes  must  be 
identified;  that  the  yearly  prospecting 
permit  is  subject  to  renewal. 


UMI 
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suspension,  and  revocation;  and  that 
a  copy  of  the  permit  must  be  available 
for  review  by  the  department  upon 
request. 
— Provide  new  rule  requirements  at 
ARM  26.4.1001  for  filing  of  a  notice 
of  intent  to  prospect. 
—Revise  ARM  26.4.1002  to  clarify 
informational  requirements  and  report 
requirements  concerning  prospecting 
activities. 
—Revise  ARM  26.4.1005  to  specify 
requirements  for  treatment  of  drill 
holes  upon  completion  of  exploration 
when  circulation  is  not  lost  and  detail 
description  requirements  for  wells 
and  drill  holes  that  are  to  be  retained 
after  exploration. 
—Revise  ARM  26.4.1006  to  include 
consideration  and  performance 
requirements  for  other  transportation 
facilities  involved  in  prospecting. 
—Revise  ARM  26.4.1007  to  require  that 
excavations  or  embankments  created 
during  prospecting  must  be  reclaimed 
to  the  approximate  original  contour. 
—Revise  ARM  26.4.1009  to  require  that 
diversions  needed  in  prospecting, 
meet  applicable  performance 
standards  at  ARM  26.4.635  and  .636. 
—Revise  ARM  26.4.10011  to  require 
that  the  prevailing  hydrologic  balance 
in  prospecting  be  minimized  in 
accordance  with  ARM  26.4.631 
through  .634  and  .638  through  .651. 
—Revise  ARM  26.4.1014  to  demonstrate 
that  a  test  pit  is  necessary  and  include 
such  information  as  the  name  of  the 
firm  doing  the  testing,  types  of  tests, 
amount  of  mineral  needed,  that 
sufficient  reserves  are  available  for 
future  markets,  and  why  other  means 
of  prospecting  are  not  adequate  to 
determine  feasibiUty. 
— Revise  ARM  26.4.1116  to  incorporate 
revegetation  performance  standards 
that  need  to  be  met  for  bond  release. 
—Provide  new  rule  at  ARM  26.4.1116A 
to  allow  the  department  reassertion  of 
jurisdiction. 
—Revise  ARM  26.4.1141  to  correct  the 
definition  of  "national"  to  "natural" 
hazard  lands. 
—Revise  ARM  26.4.1206  to  require  the 
department  to  notify  owners  and 
controllers  that  a  cessation  order  or 
noncompliance  notice  has  been 
issued  the  mining  operation. 
—Revise  ARM  26.4.1212  to  clarify  when 
a  violation  must  be  counted  in  the 
"history  of  recent  violations"  review 
during  the  assessment  of  penalties. 

II.  Public  Comment  Procedures 

hi  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 


732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Montana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.  March  30,  1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  pubUc 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  {lersons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  vmtten  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 


rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(1)), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  wrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 


Accordingly,  this  rule  wdll  ensiu«  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  8. 1995. 
Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 

Center. 
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30  CFR  Part  944 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
"Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
rules  pertaining  to  permit  application 
requirements  and  normal  husbandry 
practices  and  Utah's  "Vegetation 
Information  Guidelines."  The 
amendment  is  intended  to  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.  April  14, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  10,  1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.s  t.  on  March 
30, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 
Thomas  E.  Ehmett,  Acting  Director, 

Albuquerque  Field  Office,  Office  of 


Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102 

Utah  Coal  Regulatory  Program,  Division 
of  Oil.  Gas.  and  Mining.  355  West 
North  Temple,  3  Triad  Center,  Suite 
350.  Sah  Lake  City.  Utah  84180-1203. 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett.  Telephone:  (505) 

766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  February  6, 1995.  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-1025). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative.  Utah 
proposes  to  revise  its  Coal  Mining  Rules 
at  Utah  Administrative  (Utah  Admin. 
R.)  645-301-321.100  and  .200.  645- 
301-322.332.  and  645-301-342.352. 
concerning  permit  application 
requirements,  and  Utah  Admin.  R.  645- 
301-357.300  through  365,  concerning 
normal  husbandry  practices.  Utah  also 
proposes  to  revise  its  "Vegetation 
Information  Guidelines,"  concerning  a 
Bibliography  of  referenced  publications 
for  the  proposed  normal  husbandry 
practices. 

Specifically,  Utah  proposes  to  revise 
Utah  Admin.  R.  645-301-321.100  and 
.200,  645-301-322.332.  and  645-301- 
342.352  by  adding  the  terms  "surface 
coal  mining  and  reclamation  activities" 
and/or  "underground  coal  mining  and 
reclamation  activities;"  Utah  Admin.  R. 
645-301-357.300  by  deleting  existing 
general  information  concerning  Utah's 
authority  to  approve  selective 
husbandry  practices;  and  Utah  Admin. 
R.  645-301-357.301  through  .365  by 
adding,  as  proposed  normal  husbandry 
practices.  (1)  Limited  reseeding  or 
replanting  of  trees  or  shrubs,  (2) 
chemical,  mechanical .  and  biological 
weed  control  and  associated 
revegetation.  (3)  control  of  pests 
including  big  game,  small  mammals. 


and  insects.  (4)  reseeding  and/or 
replanting  as  a  result  of  third-party 
interference  or  natural  disasters, 
excluding  climatic  variation  and 
including  vandalism  which  is  not 
caused  by  any  lack  of  planning,  design, 
or  implementation  of  the  mining  and 
reclamation  plan,  wildfires,  earth 
quakes,  and  mass  movement  originating 
outside  the  disturbed  area,  (5)  limited 
irrigation,  and  (6)  limited  repair  of 
highly  erodible  areas  and  rills  and 
gullies.  Utah  also  proposes  to  revise  its 
"Vegetation  Information  Guidelines"  by 
adding  Appendix  C,  a  bibliography  of 
referenced  publications  supporting  the 
proposed  normal  husbandry  practices. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.s.t.  on  March  30,  1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  pubUc 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
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to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 


4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.).         ' 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  7,  1995. 

Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center. 

[FR  Doc.  95-6301  Filed  3-14-95;  8:45  am] 

BtLUNQ  CODE  431(M)S-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  311 
Privacy  Program 

agency:  Office  of  the  Secretary,  DOD. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  the  Secretary  of 
Defense  proposes  to  exempt  a  system  of 
records  identified  as  DGC  16,  entitled 
Pohtical  Appointment  Vetting  Files. 

The  DoD  General  Counsel  performs 
suitability  screening  of  individuals 
seeking,  or  who  have  been 
recommended  for,  non-career  positions 
within  the  DoD. 

EFFECTIVE  DATE:  Comments  must  be 
received  no  later  than  May  15, 1995,  to 
be  considered  by  the  agency. 
addresses:  Send  comments  to  the  OSD 
Privacy  Act  Officer,  Washington 
Headquarter  Services,  Correspondence 
and  Directives  Division,  Records 


Management  Division,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  has  determined  that  this 
proposed  Privacy  Act  rule  for  the 
Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  ettecX  on  the 
economy  of  $100  milUon  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  docs  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  nujnber  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 
Paperwork  Reduction  Act 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
proposed  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

The  DoD  General  Coimsel  performs 
suitability  screening  of  individuals 
seeking,  or  who  have  been 
recommended  for,  non-career  positions 
within  the  DoD.  ConfidentiaUlty  is 
needed  to  maintain  the  Government's 
continued  access  to  information  from 
persons  who  otherwise  might  refuse  to 
give  it.  During  the  screening  process, 
investigatory  material  is  compiled  for 
the  purpose  of  determining  the 
suitability  of  candidates  for  Schedule  'C 
positions,  taking  character,  security  and 
other  personal  suitabiUty  factors  into 
accoimt.  This  exemption  is  limited  to 
disclosures  that  would  reveal  the 
identity  of  a  confidential  source. 


List  of  Subjects  in  32  CFR  Part  311 

Privacy. 

Accordingly,  32  CFR  part  311  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C.552a). 

2.  Section  311.7,  paragraph  (c)(1)  is 
added  as  follows: 

§  311.7  Procedures  for  exemptions. 

ft        *        *        *        * 

c.  Specific  exemptions.  *  *  * 

(1)  System  identifier  and  name-DGC 
16,  Political  Appointment  Vetting  Files. 

Exemption.  Portions  of  this  system  of 
records  that  fall  within  the  provisions  of 
5  U.S.C  552alk)(5)  may  be  exempt  from 
the  following  subsections  (d)(1)  through 
(d)(5). 

Authority.  5  U.S.C.  552a(k)(5). 

Reasons.  From  (d)(1)  through  (d)(5) 
because  the  agency  is  required  to  protect 
the  confidentiality  of  sources  who 
furnished  information  to  the 
Government  under  an  expressed 
promise  of  confidentiality  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  This 
confidentiality  is  needed  to  maintain 
the  Government's  continued  access  to 
information  from  persons  who 
otherwise  might  refuse  to  give  it.  This 
exemption  is  limited  to  disclosures  that 
would  reveal  the  identity  of  a 
confidential  source. 
*        *        *        *        ft 

Dated:  March  7. 1995. 


L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-6422  Filed  03-14-95;  8:45  am) 

BILUNQ  CODE  $000-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-1 0-1 -5937b;  FRL-5172-3] 

Approval  and  Promulgation  of 
Implementation  Plan:  Louisiana  1990 
Base  Year  Ozone  Emissions 
Inventories 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  1990  base  year  ozone 
emission  inventories  submitted  by 


Louisiana  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone.  The  inventories  were 
submitted  by  the  State  to  satisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  area  (NAA)  ozone  State 
Implementation  Plan  (SIP)  for  the  Baton 
Rouge  and  Calcasieu  Parish  areas  of 
Louisiana. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  Stale's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  fule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
shoilld  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  14, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Guy 
Donaldson,  Acting  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Louisiana  Department  of  Environmental 
Quality,  Air  Quality  Division,  7290 
Bluebonnet,  Baton  Rouge.  Louisiana 
70810. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
U.S.  EPA  Region  6,  1445  Ross  Avenue. 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-7237. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  the  Federal 
Register. 


Dated:  March  3.  1995. 
Jane  N.  Saginaw, 
Regional  Administrator. 
[FR  Doc.  95-6300  Filed  3-14-95:  8:45  ami 
BILLING  CODE  6S60-60-P 


40  CFR  Part  60 
[AD-FRL-5172-8) 
RIN  206O-AC62 

Standards  of  Performance  for  New 
Stationary  Sources  and  Emission 
Guidelines  for  Existing  Sources: 
Medical  Waste  Incinerators;  Public 
Hearing 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  hold  a  public  hearing 
to  allow  interested  parties  the 
opportunity  to  offer  oral  testimony  on 
recently  proposed  air  emission 
standards  and  guidelines  for  medical 
waste  incinerators  (MWI's). 
DATES:  Public  Hearing.  The  public 
hearing  will  be  held  on  March  28,  1995, 
beginning  at  9:00  a.m.  Eastern  Standard 
Time.  If  necessary,  the  hearing  will 
continue  on  March  29,  1995  to  allow  all 
parties  the  opportunity  to  speak. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  at  the 
public  hearing  must  call  Ms.  Julia  Latta 
at  (919)  541-5578  on  or  before  March 
22,  1995. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Best  Western  Olde  Colony 
Inn,  625  First  Street,  Alexandria, 
Virginia,  telephone  (703)  548-6300. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Ms.  Julia  Latta, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5578. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Copland  at  (919)  541-5265  or  Mr. 
Fred  Porter  at  (919)  541-5251,  Emission 
Standards  Division  (MD-13).  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  On 
February  27,  1995  standards  of 
performance  limiting  air  pollution 
emissions  from  new  MWI's  and 
emission  guidelines  initiating  State 
action  to  reduce  air  pollution  from 
existing  MWI's  were  proposed  in  the 
Federal  Register  (60  FR  10654).  In  the 
February  27  document,  the  EPA  stated 
that  a  public  hearing  would  be  held  in 
the  Washington,  D.C.  area  in  mid-  to 
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late-March  1995.  The  purpose  of  the 
public  hearing  is  to  allow  interested 
parties  an  opportunity  to  oR^er  oral 
testimony  on  the  proposed  standards 
and  guidelines  for  MWI's.  The  purpose 
of  this  notice  is  to  provide  specific 
information  regarding  the  date,  time, 
and  location  of  the  public  hearing.  The 
hearing  is  open  to  the  public.  Seating 
will  be  on  a  first-come,  first-served 
basis.  Speakers  are  asked  to  limit  their 
testimony  to  15  minutes. 

Dated:  March  6. 1995. 
Mary  D.  Nichols, 

Assistant  A  dministratorfor  Air  and 

Radiation. 

[FR  Doc.  95-6389  Filed  3-14-95;  8:45  am] 

BILUNOCOOC  MM-SO-P 


40  CFR  Part  61 
[FRL-S169-«] 

Approval  of  Delegation  of  Authority; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants; 
Radionuclides;  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:'EPA  proposes  to  grant 
delegation  of  authority  to  the  State  of 
Utah  to  implement  and  enforce  five 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
radionuclides.  The  Governor  of  Utah 
requested  delegation  from  EPA  Region 
VIII  in  a  letter  dated  June  4,  1993.  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State  of 
Utah's  request  for  delegation  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  EPA's  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  14, 
1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Patricia  D.  Hull, 
Director,  Air,  Radiation  &  Toxics 
Division.  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 


Suite  500,  Denver,  Colorado  80202- 
2466  and  concurrently  to  Russell  A. 
Roberts,  Director,  Division  of  Air 
Quality,  Department  of  Environmental 
Quahty,  1950  West  North  Temple,  SaU 
Lake  City,  Utah  84114-^820.  Copies  of 
State  of  Utah's  submittal  are  available 
for  public  inspection  during  normal 
business  hours  at  the  above  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Scott  Whitmore  at  (303)  293-1758. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  final  action 
which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Fart  61 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Radiation  protection. 

Authority:  42  U.S.C.  7412. 

Dated:  February  23, 1995. 
Kerrigan  Clough, 

Acting  Regional  Administrator,  Region  VIII. 
IFR  Doc.  95-5977  Filed  3-14-95;  8:45  am] 

BILUNO  COOE  6S60-60-P 

40  CFR  Part  180 

[PP  8F3658/P605;  FRL-4936-6] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Triasulfuron 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
permanent  tolerances  for  residues  of  the 
herbicide  triasulfuron,  [3-(6-methoxy-,4- 
methyl-l,3,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)urea],  in 
or  on  barley  and  wheat  grain  at  0.02  part 
per  million  (ppm);  barley  and  wheat 
straw  at  2.0  ppm;  barley  and  wheat 
forage  at  5.0  ppm;  meat,  fat,  and  meat 
byproducts  (excluding  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.1 
ppm;  kidney  of  cattle,  goats,  horses,  and 
sheep  at  0.2  ppm;  and  milk  at  0.02  ppm. 
Ciba-Geigy  has  fulfilled  certain  testing 
requirements,  and  EPA  proposes  to 
change  to  permanent  tolerances  the 
current  time-limited  tolerances. 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  8F3658/ 
P605],  must  be  received  on  or  before 
April  14,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 


Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  13,  1992  (57 
FR  8844),  EPA  issued  a  final  rule  which 
established  tolerances  for  residues  of  the 
herbicide  triasulfuron,  [3-(6-methoxy-4- 
methyl-l,3,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)ureal,  in 
or  on  barley  and  wheat  grain  at  0.02 
ppm;  barley  or  wheat  forage  at  5.0  ppm; 
barley  and  wheat  straw  at  20  ppm;  meat, 
fat,  and  meat  byproducts  (excluding 
kidney)  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.1  ppm;  and  milk  at  0.02 
ppm,  with  an  expiration  date  of  March 
13, 1995.  In  the  Federal  Register  of 
August  31, 1994  (59  FR  44931),  the 
Agency  issued  a  notice  extending  these 
tolerances  until  March  13, 1996.  These 
tolerances  with  an  expiration  date  were 
required  by  EPA  to  allow  the  peititioner, 
Ciba-Geigy  Corp.,  to  submit  additional 
data  required  for  environmental  fate  and 
groundwater,  and  to  allow  the  Agency 
to  complete  the  regulatory  assessment  of 
EPA's  scientific  findings.  The  petitioner 
has  submitted  all  the  required  data.  The 
Agency  has  completed  the  regulatory 
assessment  of  the  data  and  determined 
that  adequate  work  has  been  done  to 
fulfill  these  requirements.  EPA  is 
preparing  to  amend  40  CFR  180.459  to 
establish  permanent  tolerances  on  the 
wheat,  barley,  and  animal  commodities. 

Based  on  the  information  cited  above 
and  in  the  document  establishing  the 
time-limited  tolerances  for  triasulfuron 
(57  FR  8844,  March  13,  1992  and  59  FR 


44931,  August  31,  1994),  EPA  has 
determined  that  when  used  in 
accordance  with  good  agricultural 
practice,  this  ingredient  is  useful  and 
that  the  tolerances  will  protect  the 
public  health.  Therefore,  EPA  is 
proposing  to  establish  permanent 
tolerances  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  ai)  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  8F3658/P605J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  15, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Pro-ams. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.459,  to  read  as 
follows: 

§  180.459    Triasulfuron;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  triasulfuron, 
[3-(6-methoxy-4-methyl-l,3,5-triazin-2- 
yl)-l-(2-(2- 

chloroethoxy)phenylsulfonyl)urea]  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Barley,  forage  5.0 

Barley,  grain 0.02 

Barley,  straw 2.0 

Cattle,  fat  0.1 

Cattle,  ktdney  0.2 

Cattle,  mbyp  (except  kidney)  ....  0.1 

Cattle,  meat  0.1 

Goats,  fat  0.1 

Goats,  kidney 02 

Goats,  mbyp  (except  kidney) ....  0.1 

Goats,  meat  0.1 

Hogs,  fat  „ 0.1 

Hogs,  kidney 0.2 

Hogs,  mbyp  (except  kidney) 0.1 

Hogs,  meat  0.1 

Horses,  fat  0.1 

Horses,  kidney 0.2 

Horses,  mbyp  (except  kidney)  ..  0.1 

Horses,  meat  0.1 

Milk 0.02 

Sheep,  fats  0.1 

Stieep,  kkjney  0.2 

Stieep,  mbyp  (except  kidney)  ...  0.1 

Sheep,  meat  0.1 

Wheat,  forage  5.0 

Wheat,  grain  0.02 

Wheat,  straw 2.0 
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40  CFR  Part  180 

[PP  4E4359/P604;  FRL-4936-3] 

RIN  2070-nAC18 

Pesticide  Tolerance  for  Paraquat 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish 
tolerances  for  residues  of  the  desiccant, 
defoliant,  and  herbicide  paraquat  in  or 
on  the  raw  agricultural  commodities 
lentils,  lentil  forage,  and  lentil  hay.  The 
proposed  regulation  to  establish 
maximum  permissible  levels  for 
residues  of  the  herbicide  was  requested 
in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number,  [PP  4E4359/ 
P604],  must  be  received  on  or  before 
April  14, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (7031-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
4E4359  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Idaho  and  Washington.  This  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  amend  40  CFR 
180.205  by  establishing  tolerances  for 
residues  of  paraquat  {l,l'-dimethyl-4,4'- 
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bipyridinium-ion)  derived  from 
application  of  either  the  bis  (methyl 
sulfate)  or  the  dichloride  salt  (both 
calculated  as  the  cation),  in  or  oa  the 
raw  agricultural  conunoditias  batik  at 
0.3  part  per  million  (ppm).  '.    '      •■ige 
at  0.1  ppm.  and  lentil  hay         4  ^  ;^  : 
The  scientific  data  subo..   ^  u3   '  ' 
petition  and  other  relavaat  ^Aatarf^i. 
have  been  evaluated.  TVa  IvvicDV/jKal 
data  considered  in  suppoM  ic* *^a 
proposed  tolerances  inchide: 

1.  A  1-year  feeding  study  in  doga  fod 
diets  containing  0.  15.  30.  and  SO  ppm 
(equivalent  to  0.  0.45.  0.93,  and  1.51 
milligrams/kilogram  (mg/kg)  of  body 
weight  (bwt)  day  with  a  no-observed- 
effect  level  (NOEL)  of  15  ppm  (0.45  mg/ 
kg/day)  based  on  increased  severity  and 
exte.1t  of  chronic  pneumonitis  in  both 
sexes,  especially  males,  at  the  30-ppm 
dose  level. 

2.  A  23-month  chronic  feeding/ 
carcinogenicity  study  in  mice  fed  diets 
containing  12.5,  37.5,  and  100/125  ppm 
paraquat  ion  (the  highest  dose  tested 
(HDT)  was  increased  from  100  to  125 
ppm  at  week  36)  with  a  systemic  NOEL 
of  12.5  ppm  (equivalent  to  1.87  mg/kg/ 
day)  based  on  renal  tubular 
degeneration  in  male  mice,  and  weight 
loss  and  decreased  food  intake  in  female 
mice.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

3.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  Fischer  rats  fed 
diets  containing  0, 1.25,  3.75,  and  7.5 
mg/kg/day  with  equivocal  (uncertain) 
evidence  of  carcinogenicity  (squamous 
cell  carcinomas)  in  the  head  region  (ear, 
nasal  cavity,  oral  cavity,  and  skin)  of 
male  rats  of  the  highest  dose  level 
group,  and  an  approximate  systemic 
NOEL  of  1.25  mg/kg/day  based  on 
incidence  of  opacities,  cataracts,  and 
nonneoplastic  lung  lesions  (alveolar 
macrophages  and  epithelialization  and 
slight  peribronchiolar  lymphoid 
hyperplasia).  The  squamous  cell 
carcinomas  were  not  associated  with 
oral  exposure,  but  were  the  result  of 
topical  exposure  (through  powdered 
diet). 

4.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  VVistar  rats  fed 
diets  containing  6,  30, 100,  and  300 
ppm  (paraquat  dichloride)  with  a 
systemic  NOEL  of  100  ppm  (equivalent 
to  5  mg/kg/day)  based  on  increased 
mortality  in  males  and  females; 
decreased  erythrocytes,  hemoglobin, 
and  serum  protein  in  males  and  females; 
decreased  hematocrit,  glucose  and 
corpuscular  cholinesterase  activity  in 
males:  decreased  leukocytes,  albumin- 
to-globulin  ratio,  and  alkaline 
phosphatase;  increased 
polymorphonucleocytes  in  males; 


increased  potassium  and  glucose  in 
females;  decreased  absolute  and/or 
relative  weights  of  heart  (males  and 
fiemales),  liver  and  brain  (females);  and 
increased  absolute  weights  of  kidneys 
(males  and  females)  at  the  highest  dose 
tested  (HDT)  (equivalent  to  15  mg/kg/ 
day).  There  was  no  evidence  of 
carcinogenicity  observed  under  the 
conditions  of  the  study. 

5.  A  developmental  toxicity  study  in 
rats  given  gavage  dosages  of  1,  5,  and  10 
mg  paraquat  ion/kg  of  body  weight  from 
day  6  through  day  15  of  pregnancy  with 
NOEL'S  for  fetotoxic  effects  and 
maternal  toxicity  of  1.0  mg/kg/day.  The 
lowest  effect  level  (LEL)  was  established 
at  5  mg/kg/day  based  on  weight 
reduction  and  slight  retardation  in 
ossiHcation  (fetotoxicty)  and 
piloerection,  weight  loss,  and  hunched 
appearance  (maternal  toxicity). 

6.  A  developmental  toxicity  study  in 
mice  given  gavage  dosages  of  1,  5,  and 
10  mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study  at  any  dosage  level  tested. 

7.  A  three-generation  reproduction 
study  with  rats  fed  diets  containing  25, 
75,  and  150  ppm  with  a  systemic  NOEL 
of  25  ppm  (equivalent  to  1.25  mg/kg/ 
day)  based  on  an  increased  incidence  of 
alveolar  histiocytosis  in  the  lungs  of 
male  and  female  parents.  There  were  no 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

8.  Paraquat  was  negative  in  10 
mutagenicity  studies  (mostly  gene 
mutation  and  chromosome  aberration 
studies  and  one  DNA  damage/repair 
assay);  weakly  positive  in  four  studies 
(two  gene  mutation,  one  chromosome 
aberration,  and  one  DNA  damage/repair 
assay);  and  positive  in  four  studies  (all 
DNA  damage/repair  assays). 

The  Agency  (Peer  Review  Committee) 
initially  classified  paraquat  as  a  category 
"C"  carcinogen  based  on  the  significant 
increase  of  squamous  cell  carcinomas  in 
the  head  region  of  the  high-dose  males 
in  the  Fisher  rat  chronic  feeding/ 
carcinogenicity  study.  Review  of  the 
study  by  an  independent  laboratory 
concluded  that  those  tumor  sites  should 
not  be  combined;  without  the 
combination,  there  were  no  statistically 
significant  tumor  increases  for  any 
particular  tumor  type.  Discussion  and 
review  by  the  Agency  (Peer  Review 
Committee)  concluded  that  these  tumor 
sites  normally  should  not  be  combined 
when  the  exposure  to  the  chemical  is  by 
the  oral  route  and  that  these  tumors  are 
likely  the  result  of  topical  exposiu-e  to 
paraquat  contained  in  the  powdered 
diet  (paraquat  is  a  topical  irritant),  not 
the  result  of  exposure  through  the 
gastrointestinal  tract.  The  Agency 
considered  two  additional  studies  (rat 


and  mouse  carcinogenicity  studies)  and 
further  evaluated  the  tumors  in  the  male 
rats.  Based  on  all  the  information,  the 
Agency  concluded  that  there  is  no 
evidence  of  carcinogenicity  in  male 
Wistar  rats  at  12  mg/kg/day  (HDT)  and 
female  Wistar  rats  at  15  mg/kg/day.  The 
Agency  concluded  that  there  was  at  best 
equivocal  evidence  of  carcinogenicity  in 
male  Fisher  rats  at  7.5  mg/kg/day  and 
that  this  equivocal  evidence  was 
associated  with  irritation  due  to  topical 
exposure,  and  not  with  oral  exposure. 
Paraquat  was,  therefore,  placed  in 
Category  E  (not  a  human  carcinogen). 
Because  paraquat  is  a  restricted-use 
pesticide  and  precautionary  measures 
are  required  to  protect  applicators  from 
the  acute  toxicity  of  the  chemical,  the 
potential  for  carcinogenic  effects  by 
excessive  (irritating)  topical  exposure  is 
not  a  concern  for  applicators. 

The  reference  dose  (RfD)  is 
established  at  0.0045  mg/kg  body 
weight/day  based  on  a  NOEL  of  0.45 
mg/kg/day  from  the  1-year  dog  study 
and  an  uncertainity  factor  of  100.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing  uses 
of  paraquat  utilizes  42%  of  the  RfD  for 
the  general  U.S.  population,  or  95.7%  of 
the  RfD  for  children,  aged  1  to  6  years 
old  (the  population  subgroup  most 
highly  exposed).  The  proposed 
tolerance  for  lentils  would  utilize 
0.008%  of  the  RfD  for  the  U.S. 
population,  or  0.007%  of  the  RfD  for 
children,  aged  1  to  6  years. 

The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  these  tolerances.  An  adequate 
analytical  method  is  available  for 
enforcement  purposes.  The  analytical 
method  for  enforcing  these  tolerances 
has  been  published  in  the  Pesticide 
Analytical  Manual,  Vol.  U  (PAM  II).  Any 
secondary  residues  in  milk,  eggs,  or 
meat  of  livestock  and  poultry  will  fall 
within  existing  tolerances  for  these 
commodities. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 


proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  4E4359/P604].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct,  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  28.  1995. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.205.  paragraph  (a)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  the  raw 
agricultural  commodities  lentils,  lentil 
forage,  and  lentil  hay,  to  read  as  follows: 


§  180.205 
residues. 

(a)*     ' 


Paraquat;  tolerances  for 


Commodity 


Parts  per 
million 


Lentils 

Lentil,  forage 
Lentil,  hay  .... 


0.3 
0.1 
0.4 


[FR  Doc.  95-6418  Filed  3-14-95;  8:45  am) 

BILUNG  CODE  65afr-60-F 


40  CFR  Part  180 

\PP  0E39O9,  2E4052,  2E4065,  2E4092,  and 
3E4162/P602;  FRL-4936-1] 

RIN  2070-AC18 

Pesticide  Tolerances  for  2-[1- 
(Ethoxyimino)Butyl]-5-[2- 
(Ethylttiio)Propyl]-3-Hydroxy-2- 
Cyclohexen-1-One 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
time  limited  tolerances  for  the 
combined  residues  of  the  herbicide  2-[l- 
{ethoxyimino)butyl]-5-(2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  (also  referred  to  in 
this  document  as  sethoxydim)  and  its 
metabolites  in  or  on  various  raw 
agricultural  commodities.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  the  proposed  regulation  to 
establish  maximum  permissible  levels 
for  residues  of  the  herbicide.  These 
time-limited  tolerances  would  expire  on 
December  31, 1996. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  0E3909, 


2E4052,  2E4065,  2E4092.  and  3E4162/ 
P602|,  must  be  received  on  or  before 
April  14,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  )amerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703)-308-8783. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petitions  (PP) 
0E3909,  2E4052,  2E4065,  2E4092,  and 
3E4162  to  EPA  on  behalf  of  the  named 
Agricultural  Experiment  Stations. 

These  petitions  request  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.412  by 
establishing  time-limited  tolerances  for 
combined  residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl]-5-(2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  certain  raw  agricultural 
commodities  as  follows: 

1.  PP0E3909.  Petition  submitted  on 
behalf  of  the  Experimental  Stations  of 
Massachusetts,  Washington,  and 
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Wisconsin  proposing  a  tolerance  for 
cranberry  at  2.0  parts  per  million  (ppm). 

2.  PP2E4052.  Petition  submitted  on 
bebalf  of  the  Experimental  Stations  of 
South  Dakota  and  Washington 
proposing  tolerances  for  peppermint 
and  spearmint  at  30  ppm. 

3.  PP2E4065.  Petition  submitted  on 
behalf  of  the  Experimental  Station  of 
Florida  proposing  a  tolerance  for  endive 
at  2.0  ppm.  The  petitioner  proposed  that 
use  of  sethoxydim  on  endive  be  limited 
to  Florida  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

4.  PP2E4092.  Petition  submitted  on 
behalf  of  the  Experimental  Stations  of 
California,  Florida,  Maryland,  Michigan, 
New  Jersey,  North  Carolina,  and 
Tennessee  proposing  a  tolerance  for 
carrot  at  1.0  ppm. 

5.  PP3E4162.  Petition  submitted  on 
behalf  of  the  Experimental  Stations  of 
Arkansas,  Arizona,  Michigan,  North 
Carolina,  Oklahoma,  and  Washington 
proposing  a  tolerance  for  asparagus  at 
4.0  ppm. 

Tne  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  Several  acute  toxicology  studies 
place  technical  sethoxydim  in  acute 
toxicity  category  IV  for  primary  eye  and 
dermal  irritation  and  acute  toxicity 
category  III  for  acute  oral,  dermal,  and 
inhalation.  The  dermal  sensitization  - 
guinea  pig  study  was  waived  because  no 
sensitization  was  seen  in  guinea  pigs 
dosed  with  the  end-use  product  Poast 
(18  percent  a.i.). 

2.  A  1-year  feeding  study  with  dogs 
fed  diets  containing  0,  8.86/9.41. 17.5/ 
19.9,  and  110/129  miUigrams  (mg)/ 
kilogram  (kg)/day  (males/females)  with 
a  no-observed-effect-level  (NOEL)  of 
8.86/9.41  mg/kg/day  (males/females) 
based  on  equivocal  anemia  in  male  dogs 
at  the  17.5-mg/kg/day  dose  level. 

3.  A  2-year  chronic  feeding/ 
carcinogenicity  study  with  mice  fed 
diets  containing  0,  40, 120,  360,  and 
1,080  ppm  (equivalent  to  0,  6, 18,  54, 
and  162  mg/kg/day)  with  a  systemic 
NOEL  of  120  ppm  (18  mg/kg/day)  based 
on  non-neoplastic  liver  lesions  in  male 
mice  at  the  360-ppm  (54  mg/kg/day) 
dose  level.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  The  maximum  tolerated  dose 
(MTD)  was  not  achieved  in  female  mice. 

4.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 


containing  0,  2,  6,  and  18  mg/kg/d^y 
with  a  systemic  NOEL  greater  than  or 
equal  to  18  mg/kg/day  (highest  dose 
tested).  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  This  study  was  reviewed 
under  current  guidelines  and  was  found 
to  be  unacceptable  because  the  doses 
used  were  insufficient  to  induce  a  toxic 
response  and  an  MTD  was  not  achieved. 

5.  A  second  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  360,  and  1,080  ppm 
(equivalent  to  18.2/23.0,  and  55.9/71.8 
mg/kg/day  (males/females).  The  dose 
levels  were  too  low  to  elicit  a  toxic 
response  in  the  test  animals  and  failed 
to  achieve  an  MTD  or  define  a  lowest 
effect  level  (LEL).  Slight  decreases  in 
body  weight  in  rats  at  the  1,080-ppm 
dose  level,  although  not  biologically 
significant,  support  a  free-standing  no- 
observed-adverse-effect-level  (NOAEL) 
of  1,080  ppm  (55.9/71.8  mg/kg/day 
(males/females)).  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

6.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  50,  180,  650,  and 
1,000  mg/kg/day  with  a  maternal 
NOAEL  of  180  mg/kg/day  and  a 
maternal  LEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining);  and  a  developmental  NOAEL 
of  180  mg/kg/day,  and  a  developmental 
LEL  of  650  mg/kg/day  (21  to  22  percent 
decrease  in  fetal  weights,  Blamentous 
tail,  and  lack  of  tail  due  to  the  absence 
of  sacral  and/or  caudal  vertebrae,  and 
delayed  ossification  in  the  hyoids,        < 
vertebral  centrum  and/or  transverse 
processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

7.  A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0,  80, 160,  320,  and 
400  mg/kg/day  with  a  maternal  NOEL  of 
320  mg/kg/day  and  a  maternal  LOEL  of 
400  mg/kg/day  (37%  reduction  in  body 
weight  gain  without  significant 
differences  in  group  mean  body  weights 
and  decreased  food  consumption  during 
dosing);  and  a  developmental  NOEL 
greater  than  400  mg/kg/day  (highest 
dose  tested). 

8.  A  two-generation  reproduction 
study  with  rats  fed  diets  containing  0, 
150,  600,  and  3,000  ppm  (approximately 
0,  7.5,  30,  and  150  mg/kg/day)  with  no 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

Although  the  dose  levels  were 
insufficient  to  elicit  a  toxic  response, 
the  Agency  considers  this  study  usable 
for  regulatory  purposes  and  has 
established  a  free-standing  NOEL  of 
3,000  ppm  (approximately  150  mg/kg/ 
day). 


9.  Mutagenicity  studies  including: 
Ames  assays  were  negative  for  gene 
mutation  in  Salmonella  typhimurium 
strains  TA98,  TAlOO,  TA1535.  and  TA 
1537,  with  and  without  metabolic 
activity;  a  Chinese  hamster  bone 
marrow  cytogenetic  assay  was  negative 
for  structural  chromosomal  aberrations 
at  doses  up  to  5,000  mg/kg  in  Chinese 
hamster  bone  marrow  cells  in  vivo;  and 
recombinant  assays  and  forward 
mutations  tests  in  Bacillus  subtilis, 
Escherichia  coli,  and  S.  typhimurium 
were  all  negative  for  genotoxic  effects  at 
concentrations  of  greater  than  or  equal 
to  100  percent. 

10.  In  a  rat  metaboUsm  study, 
excretion  was  extremely  rapid  and 
tissue  accumulation  was  negligible. 

The  reference  dose  (RFD)  is  calculated ' 
at  0.09  mg/kg  of  body  weight/day,  based 
on  a  NOEL  of  8.86  mg/kg/day  from  the 
1-year  feeding  study  in  dogs  and  an 
uncertainty  factor  of  100.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  the  overall  U.S. 
population  is  estimated  at  0.031961  mg/ 
kg  of  body  weight/day,  or  36%  of  the 
RED.  The  proposed  tolerances  for 
asparagus,  carrot,  cranberry,  endive, 
peppermint,  and  spearmint  will 
increase  the  TMRC  by  0.000701  mg/kg 
of  body  weight/ day  and  will  utilize  less 
than  1  percent  of  the  RfD  for  the  overall 
U.S.  population.  EPA  estimates  indicate 
that  dietary  exposure  will  not  exceed 
the  RfD  for  any  population  subgroup  for 
which  EPA  has  data. 

These  tolerances  are  proposed  as 
time-limited  tolerances  since  an 
acceptable  carcinogenicity  study  is 
needed  in  one  rodent  species.  A  repeat 
chronic  feeding/carcinogenicity  study  in 
rats  is  underway  and  is  due  to  be 
submitted  to  EPA  in  November  of  1995. 
The  Agency  will  reassess  sethoxydim 
tolerances  based  on  the  outcome  of  the 
rat  chronic  feeding/carcinogenicity 
study  and,  if  appropriate,  will  establish 
permanent  tolerances  for  asparagus, 
carrot,  cranberry,  endive,  peppermint 
and  spearmint.  In  the  interim,  the 
Agency  concludes  that  there  is  little  risk 
from  establishment  of  the  proposed 
tolerances  since  available  studies  in  rats 
and  mice  indicate  no  carcinogenic 
effects,  there  are  adequate  data  to 
establish  a  RfD,  existing  tolerances  and 
the  proposed  tolerances  do  not  exceed 
the  RfD,  and  the  proposed  tolerances 
utilize  less  than  1  percent  of  the  RfD. 

The  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  are  available  for 
enforcement  purposes.  Enforcement 
methods  for  sethoxydim  are  listed  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM  II).  Enforcement  methods  have 


also  been  submitted  to  the  Food  and 
Drug  Administration  for  publication  in 
PAM  n.  Because  of  the  long  lead  time 
for  publication  of  the  analytical 
methods  in  PAM  II,  the  analytical 
methods  are  being  made  available  in  the 
interim  to  anyone  interested  in  pesticide 
enforcement  when  requested  from: 
Calvin  Furlow,  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-5937. 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs  or  meat  of  Uvestock  and 
poultry  from  the  proposed  uses  of 
sethoxydim  on  asparagus,  cranberries, 
endive,  and  mint;  there  are  no  livestock 
feed  items  associated  with  these 
commodities.  Any  secondary  residues 
occurring  in  meat,  fat,  meat  byproducts 
and  milk  of  cattle,  goats,  hogs,  horses 
and  sheep  from  the  proposed  use  on 
carrots  will  be  covered  by  existing 
tolerances.  There  are  no  residues 
expected  to  occur  in  poultry  meat,  meat 
byproducts,  fat  or  eggs  since  carrots  are 
not  considered  a  poultry  feed  item. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number,  (PP  0E3909,  2E4052, 
2E4065,  2E4092,  and  3E4162/P6021.  All 
written  comments  filed  in  response  to 
these  petitions  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 


Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  afi'ecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piu^uant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28,  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

t 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.412,  by  revising  the  section 
heading  and  the  introductory  text  of 
paragraphs  (a)  and  (b)  to  correct  the 
spelling  of  the  chemical  name  and  by 
adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 


§180.412    2-[1-(Ettioxylmlno)butyf]-5-[2- 
(ethytttilo)propyt]-3-hydroxy-2-cyclohexen- 
1-one;  tolerances  for  residues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide  2- 
(l(ethoxyimino)butyll-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen- 1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  raw  agricultural 
commodities: 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
estabUshed  for  the  combined  residues  of 
the  herbicide  2-[l-(ethoxyimino)  butyl]- 
5-[2-(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  raw  agricultural 
commodities: 

•  •  •  •  • 

(c)  Time-Umited  tolerances  to  expire 
December  31, 1996,  are  established  for 
combined  residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Asparagus 4.0 

Carrot 1.0 

Crant)erry 2.0 

Peppermint 30.0 

Spearmint 30.0 

(d)  Time-limited  tolerances  to  expire 
December  31. 1996.  are  established  with 
regional  registration,  as  defined  in 
§  180.1(n),  for  combined  residues  of  the 
herbicide  2-[l-(ethoxyimino)butyl]-5-(2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen- 1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  raw  agricultural 
commodities: 


ComnxxJity 


Parts  per 
million 


Endive 


2.0 


[FR  Doc.  95-6419  Filed  3-14-95:  8:45  am) 
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40CFRPart300 
[FRL-6171-8] 

National  Oil  and  Hazardous 
Sul>stanca8  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Dakhue  Sanitary  LandBU  Site  from  the 

National  Priorities  List;  request  for 

comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Dakhue  Sanitary  LandHll  Site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  nIpL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA  because  it  has 
been  determined  that  all  Fund-Hnanced 
response  actions  under  CERCLA  have 
been  implemented  and  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  cleanup  actions  are  necessary. 
Moreover,  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  must  be  postmarked  no  later  than 
April  14,  1995. 

ADDRESSES:  Conunents  may  be  mailed  to 
Gladys  Beard  (HSRM-6J)  Associate 
Remedial  Project  Manager,  Office  of 
Superfund,  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  Site  is  available  at 
the  local  information  repository  located 
at:  Cannon  Falls  Public  Library.  306 
West  Mill  St.,  Cannon  Falls,  MN  55009. 
Requests  for  comprehensive  copies  of 
dociunents  should  be  directed  formally 
to  the  appropriate  Region  V's  Docket 
Officer.  The  address  for  the  Region  V's 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  353- 
5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (HSRM-6J)  Associate 
Project  Manager,  Office  of  Superfund, 
U.S.  EPA,  Region  V.  71  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  886- 
7253;  or  Cheryl  Allen  (P-19J),  Office  of 


Public  Affairs,  U.S.  EPA,  Region  V,  n 
W.  Jackson  Blvd..  Chicago,  IL  60604, 
(312) 353-6196. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Dakhue  Sanitary 
Landfill  Site  firom  the  National  Priorities 
List  (NPL),  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  Part  300 
(NCP),  and  requests  comments  on  the 
deletion.  The  EPA  identifies  sites  which 
appear  to  present  a  significant  risk  to 
public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  Superfund  (Fund) 
Fimd-financed  remedial  actions. 
Pursuant  to  §  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  additional  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
R(»ister. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA's  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  hi  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate. 

In  making  this  determination,  EPA 
will  consider,  in  consultation  with  the 
State,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 


(ii)  All  appropriate  Fimd-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures,  that  is  if  the 
State  has  concurred  with  the  intent  to 
delete.  This  Federal  Register  notice,  and 
a  concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  Site, 
announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL. 
Documents  in  support  of  U.S.  EPA's 
decision  to  issue  this  notice  are 
included  in  the  information  repository 
and  the  deletion  docket. 

Upon  completion  of  the  public 
comment  period,  the  U.S.  EPA  will 
evaluate  comments  received  during  the 
comment  period  prior  to  reaching  a  final 
decision  to  delete  the  Site  and  the 
Regional  Office  will  prepare  a 
Responsiveness  Summary  which 
addresses  comments  received.  The 
public  is  welcome  to  contact  the  U.S. 
EPA  Region  V  Office  to  obtain  a  copy  of 
this  Responsiveness  Siunmary,  if  one  is 
prepared.  If  U.S.  EPA  determines  the 
decision  to  delete  the  Site  from  the  NPL 
is  appropriate  after  the  public  has  had 
an  opportunity  to  comment,  then  the 
final  Notice  of  Deletion  will  be 
published  in  the  Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Dakhue  Sanitary  Landfill  is 
located  in  Section  24  and  25  Tovmship 
113  North,  Range  18  West,  in  Hampton 
Township,  Dakota  County,  Minnesota. 
The  Site  encompasses  approximately  80 
acres,  of  which  26  acres  have  been 
actively  landfilled.  The  landfill  began 
operations  in  1971  receiving  mixed 
mimicipal  and  industrial  solid  waste.  A 
solid  waste  landfill  permit  was  issued  to 
the  ovmer  of  the  Site  on  October  1, 
1971.  Dakhue  Landfill  operated  until . 
May  31, 1988,  at  which  time  waste 
disposal  activities  ceased.  Since 
opening,  the  landfill  has  been  utilized 
for  the  disposal  of  mixed  municipal  dnd 
commercial  waste  and  small  amounts  of 
industrial  waste.  The  landfill  was 
initially  opened  on  a  part-time  basis 
until  1973  when  the  landfill  extended 
its  operation  to  six  days  per  week.  It  is 


estimated  that  1,500,000  cubic  yards  of 
waste  were  disposed  of  at  this-site. 

In  a  letter  dated  July  22, 1988, 
representatives  of  the  landfill  owrner 
stated  that  Dakhue  Landfill,  Inc.  was 
financially  unable  to  undertake  closure 
and  postclosure  activities  required  at 
the  landfill.  On  October  11, 1988, 
Dakhue  Landfill,  Inc.  filed  for  Chapter 
11  bankruptcy. 

The  Site  was  proposed  for  the  NPL  on 
October  26, 1989  and  finalized  on 
August  30, 1990  with  a  score  of  42. 

"rhe  U.S.  EPA  funded  the  MPCA  to 
conduct  of  Remedial  Investigation  (RI) 
and  FeasibiUty  Study  (FS)  activities.  RI 
work  involves  determining  the  nature 
and  extent  of  contamination  and  FS 
work  involves  developing  and 
evaluating  remedial  alternatives. 

During  the  course  of  those  activities, 
U.S.  EPA  and  MPCA  decided  to  divide 
the  remedy  for  the  Site  into  two  units 
or  discrete  actions,  referred  to  as 
"operable  units"  (OUs).  They  are  as 
follows: 

OU  One:  Source  control  of 
contaminates  from  the  landfill. 

OU  Two:  Contaminated  groimdwater 
migration  management. 

A  focused  FS  was  completed  in 
March,  1991  for  the  first  OU  and  a 
Record  of  Decision  (ROD)  was  issued  on 
June  28, 1991  outlining  work  necessary 
to  address  the  source  of  the 
contamination,  the  landfill  itself 

An  RI  was  completed  for  the  second 
OU  in  August,  1992  and  a  FS  was 
completed  in  December,  1992.  A  ROD 
was  issued  on  June  30, 1992  outlining 
work  necessary  to  address  the  migration 
of  contaminated  groundwater. 

The  objective  of  the  remedial  action 
initiated  for  the  IDakhue  Sanitary 
Landfill  was  to  meet  the  overall  goal  of 
protecting  human  health  and  the 
environment.  This  objective  will  be 
achieved  through  the  construction  of  the 
landfill  cover  and  maintaining  a 
groimdwater  monitoring  system  so  that 
the  potential  risks  associated  with  the 
Site  are  reduced.  This  will  be 
accomplished  through  reducing  the 
infiltration  of  water  into  the  landfill 
waste  mass;  reducing  the  build-up  of 
combustible  gases;  and  reducing  the 
generation  and  discharge  of  landfill 
leachate  and  continued  monitoring  of 
the  Site  will  ensure  the  future 
eff'ectiveness  of  the  remedy. 

On  June  28,  1991,  a  Record  of 
Decision  (ROD)  which  documented 
remedial  actions  for  OU  one  (source 
control)  was  signed.  The  first  operable 
unit  addresses  the  source  of  the 
contamination  by  containing  the  wastes 
and  contaminated  soil  on-site.  The 
function  of  this  operable  unit  is  to 
provide  a  final  cover  for  the  Dakhue 


Sanitary  Landfill  which  will  prevent  or 
minimize  groundwater  contamination 
and  risks  associated  with  the  exposure 
to  the  contaminated  materials.  The 
major  components  of  the  selected 
remedy  for  this  operable  imit  include: 

Capping  with  a  final  cover  system 
consisting  of  a  gas  control  layer,  a 
barrier  layer  of  low  permeable  material, 
a  drainage  layer,  topsoil  cover  and 
vegetation. 

The  remedy  for  the  second  operable 
unit  includes  the  foUowring  components: 
The  institutional  Controls  contained  in 
Dakota  County  Ordinance  No.  114  and 
Mmnesota  Rules  4725.2000  and 
4725.4300  which  restrict  well 
development.  A  long-term  groundwater 
monitoring  program  to:  (1)  Ensure  that 
contaminated  groundwater  is  not 
migrating  ofi-site  (2)  assess  trends  in 
water  quality  in  the  Sand  and  Gravel 
aquifer;  (3)  verify  that  the  deep  aquifer 
is  not  affected;  and  (4)  to  provide 
adequate  protection  to  aquatic  life  in 
Judicial  Ditch  No.  1  from  adverse  eRiects 
resulting  from  possible  discharge  of 
contaminated  groundwater. 

Construction  of  the  landfill  cover 
provided  for  in  OU  one  was  completed 
during  the  1992  construction  season. 
Groundwater  monitoring  as  provided  in 
OU  two  was  initiated  and  several 
rounds  of  sampling  have  been 
completed  to  date. 

EPA,  with  concurrence  of  the  State  of 
Minnesota,  has  determined  that  all 
appropriate  Fund-financed  responses 
imder  CERCLA  at  the  Dakhue  Sanitary 
Landfill  Site  have  been  completed,  and 
no  further  Superfund  response  is 
appropriate  in  order  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  U.S.  EPA 
proposes  to  delete  this  Site  from  the 
NPL. 

Dated:  March  1, 1995. 
Valdas  V.  Adamkus, 

Regional  Administrator.  U.S.  EPA,  Region  V. 
[FR  Doc.  95-6270  Filed  3-14-95;  8:45  am] 
BiLLJNO  CODE  aa«o-so-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  61  and  206 

RIN  3067-AC35 

National  Flood  Insurance  Program; 
Group  Flood  Insurance  Policy  for 
Individual  and  Family  Grant  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  a  Group  Flood  Insiu^nce 


PoUcy  (GFIP)  and  the  criteria  for  its 
implementation  by  the  National  Flood 
Insurance  Program  (NFIP)  when  Federal 
disaster  assistance  is  provided  under  the 
Individual  and  Family  Grant  Program 
after  the  President  makes  a  disaster 
declaration. 

EFFECTIVE  DATE:  We  invite  your 
comments  which  will  be  accepted  until 
May  1,  1995. 

ADDRESSES:  Please  send  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  DC  20472, 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration,  (202) 
646-3422,  (facsimile)  (202)  646-3445;  or 
Laurence  W.  Zensinger  in  FEMA's 
Response  and  Recovery  Directorate, 
(202)  646-3642,  (facsimile)  (202)  646- 
2730. 

SUPPLEMENTARY  INFORMATION:  Section 
411,  Lidividual  and  Family  Grant  (IFG) 
Programs  the  Stafford  Act  (42  U.S.C. 
§  5178)  authorizes  the  President  to  make 
grants  to  States  for  the  purpose  of 
making  grants  to  individuals  or  families 
adversely  affected  by  a  major  disaster. 
This  disaster  assistance  is  provided  to 
eligible  individuals  or  famiUes  who  are 
unable  to  meet  disaster-related 
necessary  expenses  or  serious  needs 
through  insurance  or  other  means  of 
assistance.  The  maximum  grant  amoimt 
provided  under  the  State-administered 
IFG  program  is  $12,600  in  Fiscal  Year 
1995,  and  is  adjusted  annually  as  the 
Consiuner  Price  Index  for  All  Urban 
Consiuners  changes. 

In  past  presidentially  declared  major 
disasters,  IFG  recipients  were  required 
to  purchase  and  maintain  "adequate 
flood  insurance"  if  they  had  flood 
damage  and  were  in  a  special  flood 
hazard  area  of  a  community  in  which 
the  sale  of  flood  insurance  was  available 
under  the  NFIP.  According  to  the 
regulations  published  to  carry  out  the 
purposes  of  §411(a),  "adequate  flood 
insurance"  is  defined  as  a  flood 
insurance  policy  that  provides  coverage 
at  least  for  the  grant  award,  for  which 
the  maximum  in  Fiscal  Year  1995  is 
$12,600.  A  homeowner  is  able  to  apply 
that  amoimt  to  building  or  contents 
damage,  or  to  both  kinds  of  damage, 
whereas  a  renter  can  apply  up  to 
$12,600  solely  for  damage  to  contents. 

Our  experience  has  shown  that  many 
IFG  recipients  historically  have  not  used 
the  part  of  the  grant  award  that  was 
provided  to  them  to  purchase  the 
required  flood  insurance  for  that 
intended  purpose.  These  individuals 
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h«quently  have  been  unable  to  obtain 
adequate  assistance  from  other  means 
and  have  endured  hardship  as  a  result 
of  the  disaster.  Often  they  have  such 
low  incomes  that  they  cannot  afford  to 
repay  a  loan,  even  if  the  interest  rate  is 
as  low  as  four  percent  and  the 
repayment  schedule  is  spread  over  a 
number  of  years.  Therefore,  FEMA 
developed  an  NFIP  Group  Flood 
Insurance  Policy  (GFIP)  for  IFG 
homeowners  or  renters  who  experience 
flood  damage,  in  an  efi'ort  to  assist  these 
individuals  to  protect  themselves  from 
future  flood  losses  and  to  comply  with 
the  purchase  and  maintenance 
requirements  of  the  IFG  program.  By 
using  the  GFIP  concept,  FEMA  can 
achieve  significant  administrative 
savings  and  can  offer  a  premium  rate  for 
the  3-year  GFIP  that  is  approximately 
$50  more  than  the  1-year  premium  for 
a  conventional  Standard  Flood 
Insurance  Policy  for  a  property  with  the 
insurance-rating  charactoristics  that 
most  of  the  properties  that  are 
anticipated  to  be  covered  under  tne 
GFIP  have. 

On  September  23,  1994.  while  FEMA 
was  in  the  process  of  preparing 
regulations  to  implement  the  GFIP,  the 
President  signed  Public  Law  103-325, 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
Title  V  of  Pub.  L.  103-325  reformed 
major  portions  of  the  National  Flood 
Insurance  Act  of  1968,  and  is  cited  as 
the  National  Flood  Insurance  Reform 
Act  of  1994  (NFIRA).  Section  582  of 
Pub.  L.  103-325  states: 

"No  Federal  disaster  relief  assistance 
made  available  in  a  flood  disaster  area 
may  be  used  to  make  a  payment  *  *   * 
to  a  person  for  repair,  replacement,  or 
restoration  for  damage  to  any  personal, 
residential,  or  commercial  property  if 
that  person  at  any  time  has  received 
flood  disaster  assistance  that  was 
conditional  on  the  person  first  having 
obtained  flood  insurance  under 
appUcable  Federal  law  and 
subsequently  having  failed  to  obtain  and 
maintain  flood  insurance  as  required 
under  applicable  Federal  law  on  such 
property." 

We  interpret  this  section  as  a 
requirement  in  flood  disasters  for  each 
grantee  who  receives  Federal  disaster 
assistance  for  flood  damage  to  property 
located  in  a  special  flood  hazard  area 
and  who  is  required  to  purchase  flood 
insurance  (or  had  insurance  purchased 
for  them)  to  maintain  at  least  a 
minimum  amount  of  flood  insurance  on 
the  property  forever,  or  until  they  move 
to  another  address.  If  flood  insurance  is 
not  maintained,  then  no  Stafford  Act 
assistance  may  be  provided  for  IFG 
under  sec.  411(a]  for  real  or  personal 


property  in  any  subsequent  flood 
disasters.  This  maintenance  provision 
also  applies  to  individuals  who  bought, 
or  otherwise  had  transferred  to  them, 
any  real  estate  for  which  the  flood 
insurance  maintenance  requirement  was 
previously  levied. 

To  enable  States  to  provide  affordable 
policies  to  IFG  recipients,  FEMA 
proposes  to  limit  IFG  assistance  to 
individuals  and  families  with  $200  or 
more  of  real  or  personal  property 
damage  or  loss.  Assisting  individuals 
with  damage  of  less  than  $200  is  not 
cost-effective. 

For  individuals  who  qualify  for  IFG 
assistance,  FEMA  proposes  that  a  flxed 
premium  amount,  initially  in  the 
amount  of  $200,  will  be  added  to  the 
IFG  awards  (subject  to  the  current  grant 
maximum)  to  cover  the  cost  of  the 
grantee's  flood  insurance  coverage  for 
the  first  3  years.  If  the  grantee  has 
disaster  needs  that  meet  or  exceed  the 
maximiun  grant  amount,  this  hxed 
premium  amount  shall  be  withheld 
from  the  grant  and  provided  to  the  NFIP 
to  pay  the  premium,  thus  ensuring  the 
grantee  is  provided  with  a  policy.  The 
policy  coverage  will  be  equivalent  to  the 
maximum  IFG  grant  amount  each  Bscal 
year.  This  amount  is  $12,600  in  Fiscal 
Year  1995  as  mentioned  earlier. 

The  State  IFG  program  staff  would 
provide  the  NFIP  with  records  of  the 
individuals  to  be  insured.  The  records, 
which  the  State  would  provide  NFIP  on 
a  weekly  basis,  would  be  accompanied 
by  payments  to  cover  the  premium 
amounts  for  each  grantee/policyholder 
for  the  3-year  policy  term.  The  NFIP 
would  then  issue  a  CertiBcate  of  Flood 
Insurance  to  each  insured.  During  the  3- 
year  term  of  the  coverage,  the  amount(s} 
of  coverage  listed  in  the  Certificate  of 
Flood  Insurance  would  be  adjusted 
annually  on  October  1  to  reflect  changes 
in  the  Consumer  Price  Index  for  All 
Urban  Consumers. 

Approximately  60  days  before  the  end 
of  the  3-year  term  of  the  GFIP,  the  NFIP 
would  notify  the  IFG  grantee/policy- 
holder  of  the  procedures  to  follow  for 
applying  for  a  new  flood  insurance 
poUcy  and  of  the  amoimt  of  coverage 
that  the  IFG  grantee/policyholder  must 
obtain  in  order  to  comply  with  the  flood 
insiuance  maintenance  requirements 
established  under  the  NFIRA.  For 
purposes  of  complying  with  the 
maintenance  requirement,  a  "minimal 
amount  of  flood  insurance"  means  an 
amount  equal  to  the  IFG  program's 
maximum  grant  amount  in  effect  at  the 
time  the  new  policy  is  obtained. 
Further,  at  the  time  of  each  subsequent 
renewal,  the  notification  concerning  the 
amount  of  coverage  that  must  be 
maintained  would  be  revised  to  reflect 


the  IFG  program's  maximum  grant 
amount  then  in  effect. 

NFIP's  Standard  Flood  Insurance 
Policy  (which  would  be  made  available 
to  grantees  upon  request)  specifies  a 
number  of  restrictions  and  limitations. 
While  most  exclusions  pertain  only  to 
certain  items  in  the  building,  some  of 
the  exclusions  mean  that  there  is  no 
coverage  at  all  for  the  building  or  the 
contents  in  the  building.  The  coverage 
exclusions  would  be  speciBed  in  the 
Addendum  that  would  accompany  the 
Certificate  of  Flood  Insurance,  which 
the  NFIP  would  send  to  each  IFG 
grantee/policyholder.  If  a  Certificate  of 
Flood  Insurance  is  issued  for  a  grantee 
whose  property  is  ineligible  for  GFIP 
coverage,  the  NFIP,  upon  discovery  of 
such  ineligibility,  would  notify  the 
grantee  that  the  Certificate  is  rescinded 
and  then  refund  the  full  premium  costs 
to  the  President's  Fund.  The  State's  25% 
share  would  then  be  forwarded  to  the 
State.  The  State  would  then  return  the 
$200  only  to  those  grantees  who 
received  maximum  grant  awards  and 
had  their  premium  costs  deducted  from 
those  awards. 

NFIRA  requires  a  30-day  waiting 
period,  with  two  specific  exceptions, 
before  flood  insurance  coverage 
becomes  effective  imder  the  Standard 
Flood  Insurance  Policy.  Neither 
exception  applies  to  the  GFIP. 
Therefore,  to  comply  with  the  NFIRA, 
GFIP  coverage  would  become  effective 
on  the  30th  day  following  the  date  that 
the  records  and  premium  payment  are 
received  by  the  NFIP  from  the  State. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30, 
1993,  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.O.  12866.  The  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

Paperwork  Reduction  Act 

FEMA  requests  that  commenters 
address  their  concerns  about  any 
additional  paperwork  or  recordkeeping 
reporting  burden  this  proposed  rule  may 
place  upon  them.  Comments  on 
paperwork  or  recordkeeping  issues 
including  burden  estimates  (i.e.,  the 
time  it  would  take  a  State  to  research 


and  compile  the  information  and  send 
premium  payments  to  the  NFIP)  may  be 
addressed  to  the  points  of  contact 
identified  in  the  "For  Further 
Information  Contact"  section  of  this 
proposed  rule,  and  to  Donald  Arbuckle, 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  3255  New  Executive  Office 
Building,  Washington,  DC  20503. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under  E.O. 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  §  2(b)(2)  of  E.O.  12778. 

List  of  Subjects  in  44  CFR  Parts  61  and 
206 

Flood  insurance;  Disaster  assistance. 
Accordingly,  44  CFR  Parts  61  and  206 
are  proposed  to  be  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367.  3  CFR. 
1979  Comp.,  p.  376. 

2.  Section  61.17  is  added  to  read  as 
follows: 

§61.17    Group  Flood  Insurance  Policy 

(a)  A  Group  Flood  Insurance  PoUcy 
(GFIP)  is  a  poHcy  covering  all 
individuals  named  by  a  State  as 
recipients  under  §411  of  the  Stafford 
Act  (42  U.S.C.  5178)  of  an  Individual 
and  Family  Grant  program  award  for 
flood  damage  as  a  result  of  a 
Presidential  disaster  declaration.  The 
premimn  for  the  GFIP,  initially,  is  a  flat 
fee  of  $200  per  poUcyholder.  "The 
amoimt  of  coverage  would  be  equivalent 
to  the  maximum  grant  amount 
established  under  §411.  Coverage  under 
the  GFIP  would  become  effective  on  the 
30th  day  following  the  date  the  NFIP 
receives  the  records  and  premium 
payments  from  the  State. 

(b)  The  GFIP  is  the  Standard  Flood 
Insurance  Policy  DwelUng  Form  (a  copy 
of  which  is  included  in  Appendix  A(l) 
of  this  part),  except  that: 

(1)  The  GFIP  provides  coverage  for 
losses  caused  by  land  subsidence,  sewer 
backup,  or  seepage  of  water  without 
regard  to  the  requirement  in  paragraph 
B.3.  of  Article  3  that  the  structure  be 
insured  to  80  percent  of  its  replacement 


cost  or  the  maximiun  amount  of 
insurance  available  under  the  National 
Flood  Insurance  Program. 

(2)  Article  7 — Deductibles  does  not 
apply  to  the  GFIP.  The  deductible  is 
$200  (applicable  separately  to  any 
building  loss  and  any  contents  loss)  for 
insured  flood  damage  losses  sustained 
by  the  insured  property  in  the  course  of 
any  subsequent  flooding  event  during 
the  poUcy  term.  No  deductible  shall 
apply  to  Article  3  B.3. 

(3)  Article  9  E.,  Cancellation  of  Policy 
By  You,  does  not  apply  to  the  GFIP. 

(4)  Article  9  G.,  PoUcy  Renewal,  does 
not  apply  to  the  GFIP. 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

3.  The  authority  citation  for  Part  206 
is  amended  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979.  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

Subpart  E — Individual  and  Family 
Grant  Programs 

4.  Section  206.131(d)(l)(iii)(C)(2)  is 
revised  to  read  as  follows: 

§206.131    Individual  and  Family  Grant 
PFognims. 

•        •        *        *        • 

(d)*  •  * 

(D*  *  • 

(iii)»  *  * 

(O*  •  * 

[2)  The  National  Flood  Insurance 
Program  (NFIP)  regulations,  at  44  CFR 
61.17,  establish  the  Group  Flood 
Insurance  Policy  (GFIP),  which  is  a 
pohcy  that  covers  eUgible  individuals 
named  by  a  State  as  recipients  under 
section  411  of  the  Stafford  Act  of  an  IFG 
program  award  for  flood  damage  as  a 
result  of  a  Presidential  disaster 
declaration. 

(i)  IFG  assistance  will  be  provided  to 
individuals  or  families  with  residential 
or  personal  property  damage  or  losses  of 
$200  or  more.  Individuals  with  damage 
of  $199  or  less  will  not  be  eligible  for 
IFG  assistance. 

(ii)  The  premium  for  the  GFIP  is  a 
necessary  expense  within  the  meaning 
of  this  section.  The  State  shall  withhold 
this  portion  of  the  IFG  award  and 
provide  it  to  the  NFIP  on  behalf  of 
individuals  and  families  who  are 
ehgible  for  coverage.  The  coverage  shall 
be  equivalent  to  the  maximum  grant 
amount  established  under  §  411(f)  of  the 
Stafford  Act. 


(iii)  The  State  IFG  program  staff 
would  provide  the  NFIP  with  records  of 
individuals  who  received  an  IFG  award 
and  are.  therefore,  to  be  insured. 
Grantees  would  not  be  covered  if  they 
are  determined  to  be  ineligible  for 
coverage  based  on  a  number  of 
exclusions  estabUshed  by  the  NFIP. 
Records  of  IFG  grantees  to  be  insured 
shall  be  accompanied  by  payments  to 
cover  the  premium  amounts  for  each 
grantee  for  the  3-year  pohcy  term.  The 
NFIP  will  then  issue  a  Certificate  of 
Flood  Insurance  to  each  grantee. 

(iv)  Once  the  grantee/pohcyholder 
receives  the  Certificate  of  Flood 
Insurance,  the  grantee  should  review  the 
hst  of  the  types  of  buildings  that  are 
ineUgible  for  coverage.  If  the  damaged 
building  and  its  contents  are  ineligible, 
the  grantee  must  notify  the  NFIP  in 
writing.  The  NFIP  will  then  reimburse 
the  State  IFG  program  for  the  premium, 
so  the  IFG  program  can  issue  a  check  for 
the  premium  amount  to  the  grantee 
when  a  premium  amount  was  withheld 
from  a  maximum  grant  award.  (If  the 
grantee  wishes  to  refer  to  or  review  a 
Standard  Flood  Insurance  Policy,  it  will 
be  made  available  by  the  NFIP  upon 
request.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance";  No.  83.516, 
"Disaster  Assistance"). 

Dated:  February  24, 1995. 

Elaine  A.  McReynolds,. 

Administrator,  Federal  Insurance 
Administration. 

Richard  W.  Krimm. 

Associate  Director,  Response  and  Recovery. 
(FR  Doc.  95-6361  Filed  3-14-95;  8:45  am] 
BtLUNO  CODE  STIS-OS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docltet  No.  94-84,  RM-8478] 

Radio  Broadcasting  Services;  Driscoll, 
Gregory  and  Robstown,  Texas 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  the  deletion  of  vacant 
Channel  283A  at  Gregory.  Texas.  The 
deletion  of  Channel  283A  at  Gregory  is 
necessary  in  order  to  accommodate  the 
proposed  substitution  of  Channel  283C3 
for  Channel  286A  at  Robstown.  Texas, 
the  reallotment  of  Channel  283C3  from 
Robstown  to  Driscoll,  Texas,  and  the 
modification  of  Station  KMIQ{FM)'s 
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license  to  specify  Driscoll  as  Station 
KMIQ(FM)'s  community  of  license.  See 
59  FR  38950.  August  1, 1994. 

DATES:  Comments  must  be  filed  on  or 
before  May  1, 1995,  and  reply  comments 
on  or  before  May  16, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  J.  Peltzman,  Esq.,  Shainis 
&  Peltzman,  Suite  200.  2000  L  Street, 
Washington.  D.C.  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau, <202) 
418-2180. 

SUPPLEMENTARY  INFORMATK)N:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  94-84,  adopted  March  1, 
1995,  and  released  March  10, 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  insp>ection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  ITS,  Inc., 
(202)  857-3800,  2100  M  Street,  NW. 
Suite  140.  Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  95-6339  Filed  3-14-95;  8:45  am] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Parts  800. 830.  and  831 

Reporting  of  Public  Aircraft  Accidents 

agency:  National  Transportation  Safety 

Board. 

ACTION:  Notice  of  proposed  rule  and 

request  for  comments. 

summary:  The  NTSB  is  proposing 
various  revisions  to  its  rules  to 
implement  P.L.  No.  103-411,  which 
expands  the  scope  of  its  jurisdiction  to 
include  investigations  of  certain  public 
aircraft  accidents. 

DATES:  Comments  are  invited  by  April 
14,  1995. 

ADDRESSES:  An  original  and  2  copies  of 
any  comments  must  be  submitted  to: 
Office  of  General  Counsel,  National 
Transportation  Safety  Board,  490 
L'Enfant  Plaza  East,  SW.,  Washington, 
DC  20594,  Attention:  Public  Aircraft 
Rules. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  382-6540. 
SUPPLEMENTARY  INFORMATION:  On 
October  25. 1994.  President  Clinton 
signed  H.R.  2440.  the  Independent 
Safety  Board  Act  Amendments  of  1994. 
Codified  as  Public  Law  No.  103-411 
(the  Act),  it  is  effective  on  April  23, 
1995,  and  directly  affects  aircraft 
operated  by  and  for  Federal,  State  and 
local  governments.  The  core  of  the 
legislation  is  amendments  to  the  Federal 
Aviation  Act  of  1958  to  expand  the 
Federal  Aviation  Administration's 
(FAA)  safety  regulation  to  previously 
exempt  "public"  aircraft,  and  the  FAA 
is  in  the  process  of  developing 
implementing  rules  and  guidance.  The 
Act,  however,  also  changed  the 
jurisdiction  of  the  National 
Transportation  Safety  Board  (NTSB  or 
Safety  Board). 

Presently,  jurisdiction  of  the  Safety 
Board  to  investigate  aircraft  accidents 
depends  on  whether  the  aircraft 
involved  are  "civil"  or  "public."  An 
aircraft  is  either  one  or  the  other.  These 
two  terms  are  defined  in  the  Federal 
Aviation  Act  of  1958,  as  amended,  49 
U.S.C.  40102(a)  (17)  and  (37).  Until 
now,  the  Safety  Board's  statutory 
investigation  authority  extended  only  to 
civil  aircraft,  although  accidents  and 
incidents  involving  certain  public 
aircraft  are  required  to  be  reported  to  the 
NTSB  within  10  days.  See  49  CFR 
830.20.' 


■  The  Board  has  also  investigated  some  public 
aircraft  accidents  under  memoranda  of 
understanding  with  various  Federal  agencies  and 
State  and  local  governments. 


Section  3(c)  of  the  Act  expands  the 
Safety  Board's  statutory  role  in 
investigating  aircraft  accidents  to 
include  all  "public"  aircraft  other  than 
those  operated  by  the  Armed  Forces  or 
by  a  United  States  intelligence  agency. 
Thus,  with  these  two  exceptions, 
aircraft  operated  by  Federal,  State  and 
local  governments  will,  as  of  April  23, 
1995,  be  subject  to  Board  jurisdiction  for 
the  piuposes  of  accident  investigation  in 
the  U.S.,  in  addition  to  any  reporting 
requirements.  We  propose  in  this 
proceeding  to  make  changes  to  our 
regulations,  as  necessary  to  reflect  the 
Act. 

The  key  question  the  Safety  Board 
must  answer  is:  when  does  an  accident 
"involve"  an  aircraft  "operated  by"  the 
Armed  Forces  or  "intelligence  agencies" 
so  as  to  qualify  for  the  exception  to  our 
public  aircraft  jurisdiction?  As  to  what 
organizations  would  be  included  in  the 
term  "Armed  Forces,"  we  consider  the 
National  Guard,  and  the  Coast  Guard, 
for  example,  to  be  within  the  definition, 
and  propose  to  continue  that  practice. 
We  construe  the  term  "intelligence 
agency"  strictly,  and  propose  only  to 
apply  it  to  those  Federal  agencies  that 
are  so  named  or  categorized  (for 
example,  in  their  enabUng  statutes). 

In  defining  the  term  "operated  by," 
there  is  no  issue  of  interpretation  when 
the  military  is  flying  military-owned 
aircraft  (assuming  only  one  aircraft  is 
involved  in  any  accident/incident). 
Such  an  accident  would  be  outside  our 
jurisdiction.  But,  if  the  aircraft  is  not 
actually  ownied  and  operated  by  the 
military,  we  have  in  the  past  used  a 
"single-flight"  test  for  Federal  use  of 
otherwise  private  aircraft  to  determine 
whether  the  aircraft  is  civil  or  public 
and,  thus,  determine  our  jurisdiction. 
That  is,  if  the  Navy  contracted  for  a 
civilian  aircraft  to  transport  troops, 
during  the  aircraft's  use  for  that  purpose 
it  might  have  been  deemed  a  public 
aircraft  and  outside  our  mandatory 
jurisdiction — even  though  by  inter- 
agency agreement  we  might  have 
investigated  an  accident.  After  April  23, 
this  matte-  is  to  be  analyzed  differently. 
Irrespective  of  the  aircraft  status  as  civil 
or  public,  we  propose  to  interpret  the 
statute  as  requiring  that  any  such 
accident  will  be  investigated  by  NTSB 
unless  the  aircraft  was  actually  operated 
by  Armed  Forces  personnel. 

The  new  definition  of  public  aircraft 
is  complex,  and  has  generated 
considerable  discussion  and 
interpretation  concerning  the  scope  and 
application  of  the  civil/public  aircraft 
division  for  the  purposes  of  FAA  safety 
regulation.  The  distinction  between 
civil  and  public  aircraft  (as  opposed  to 
the  distinction  between  military  and 


public  aircraft),  however,  is  no  longer 
critical  to  our  investigation  authority — 
under  the  Act  we  now  investigate  all 
accidents  in  the  U.S.  other  than  those 
involving  aircraft  operated  by  the 
Armed  Forces  or  intelligence  agencies. 
Although  we  recognize  that  the  civil/ 
public  distinction  remains  relevant  to  us 
for  statistical  and  reporting  purposes 
and  in  the  case  of  jurisdiction  over 
accidents  abroad,  as  International  Civil 
Aviation  Authority  agreements  only 
apply  to  civil  aircraft,  we  see  little 
piupose  at  this  point  in  adding 
ourselves  to  this  debate. 

Finally,  those  responsible  for  aircraft 
now  subject  to  our  broadened 
investigation  authority  should  also  be 
aware  that  the  Board  may  investigate 
occurences  beyond  those  that  involve 
serious  injury  or  loss  of  an  aircraft.  For 
example,  any  flight  control  system 
failure  or  inflight  fire  is  a  reportable 
incident.  Title  49  of  the  Code  of  Federal 
Regulations,  part  800.  identifies  all  the 
instances  we  investigate  and  sets  forth 
rules  (at  part  830)  for  notifying  us  of 
what  are  termed  "accidents  or 
incidents."  2 

Accordingly.  49  CFR  parts  800,  830, 
and  831  are  proposed  to  be  amended  as 
set  forth  below.  We  invite  comments  on 
our  interpretations  and  proposed  rule 
changes,  as  well  as  suggestions  for  other 
possible  rule  changes  needed  or  useful 
to  accommodate  our  expanded 
jurisdiction.3 

List  of  Subjects  in  49  CFR  Part  800 

Authority  delegations — Government 
agencies.  Organization  and  functions — 
Government  agencies. 

49  CFR  Part  830 

Aviation  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  831 

Aviation  safety.  Highway  safety. 
Investigations,  Marine  safety.  Pipeline 
safety.  Railroad  safety. 


'In  light  of  our  expanded  investigatory  role  for 
public  aircraft,  the  reporting  requirement  heretofore 
included  in  §830.20  is  superseded  by  the  §830.5 
and  §  830.15  rules.  Thus,  one  of  our  proposals  is  to 
eliminate  part  830  subpart  E,  §830.20. 

'  Readers  may  notice  that  various  provisions 
subject  to  the  proposals  in  this  notice  require  other 
changes  to  reflect  current  organization  at  the  Safety 
Board  (e.g.,  §800.2)  or  recent  legislative  change 
(e.g.,  §  800.3  to  reflect  provisions  of  P.L  No.  102- 
345.  the  FAA  Civil  Penalty  Administrative 
Assessment  Act  of  1992).  Other  rulemakings  will 
shortly  be  conducted  to  update  provisions,  as 
necessary.  This  proceeding  proposes  only  the 
changes  needed  to  implement  P.L.  No.  103—411. 


PART  800— ORGANIZATION  AND 
FUNCTIONS  OF  THE  BOARD  AND 
DELEGATIONS  OF  AUTHORITY 

1.  The  authority  citation  for  part  800 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  Independent  Safety  Board  Act 
of  1974.  as  amended  (49  U.S.C.  1101  et  seq.]; 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  40101  et  seq.]. 

2.  Section  800.3  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§800.3    Functions. 

(a)  The  primary  function  of  the  Safety 
Board  is  to  promote  safety  in 
transportation.  The  Safety  Board  is 
responsible  for  the  investigation, 
determination  of  facts,  conditions,  and 
circumstances  and  the  cause  or  probable 
cause  or  causes  of:  all  accidents 
involving  civil  aircraft  and  certain 
public  aircraft;  highway  accidents 
including  railroad  grade-crossing 
accidents,  the  investigation  of  which  is 
selected  in  cooperation  with  the  States; 
railroad  accidents  in  which  there  is  a 
fatality,  substantial  property  damage,  or 
which  involve  a  passenger  train; 
pipeline  accidents  in  which  there  is  a 
fatality  or  substantial  property  damage; 
and  major  marine  casualties  and  marine 
accidents  involving  a  public  and  non- 
public vessel  or  involving  Coast  Guard 
functions.  The  Safety  Board  makes 
transportation  safety  recommendations 
to  Federal,  State,  and  local  agencies  and 
private  organizations  to  reduce  the 
likelihood  of  recurrence  of 
transportation  accidents.  It  initiates  and 
conducts  safety  studies  and  special 
investigations  on  matters  pertaining  to 
safety  in  transportation,  assesses 
techniques  and  methods  of  accident 
investigation,  evaluates  the  effectiveness 
of  transportation  safety  consciousness 
and  efficacy  in  preventing  accidents  of 
other  Government  agencies,  and 
evaluates  the  adequacy  of  safeguards 
and  procedures  concerning  the 
transportation  of  hazardous  materials. 


PART  830— NOTIFICATION  AND 
REPORTING  OF  AIRCRAFT 
ACCIDENTS  OR  INCIDENTS  AND 
OVERDUE  AIRCRAFT,  AND 
PRESERVATION  OF  AIRCRAFT 
WRECKAGE,  MAIL,  CARGO.  AND 
RECORDS 

4.  The  authority  citation  for  part  830 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  40101  et  seq.],  and  the 


Independent  Safety  Board  Act  of  1974,  as 
amended  (49  U.S.C.  1101  et  seq.]. 

4a.  Section  830.1  is  proposed  to  be 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§830.1    Applicability. 
This  part  contains  rules  pertaining  to: 

(a)  Initial  notification  and  later 
reporting  of  aircraft  incidents  and 
accidents  and  certain  other  occurrences 
in  the  operation  of  aircraft,  wherever 
they  occur,  when  they  involve  civil 
aircraft  of  the  United  States;  when  they 
involve  certain  public  aircraft,  as 
specified  in  this  Part,  wherever  they 
occur;  and  when  they  involve  foreign 
civil  aircraft  where  the  events  occur  in 
the  United  States,  its  temtones,  or  its 
possessions. 

(b)  Preservation  of  aircraft  wreckage, 
mail,  cargo,  and  records  involving  all 
civil  and  certain  public  aircraft 
accidents,  as  specified  in  this  Part,  in 
the  United  States  and  its  territories  or 
possessions. 
***** 

5.  Section  830.2  is  proposed  to  be 
amended  by  revising  the  definition  of 
"public  aircraft"  to  read  as  follows: 

§830.2    Definitions. 

***** 

Public  aircraft  means  an  aircraft  used 
only  for  the  United  States  Government, 
or  an  aircraft  owned  and  operated 
(except  for  commercial  purposes)  or 
exclusively  leased  for  at  least  90 
continuous  days  by  a  government  other 
than  the  United  States  Government, 
including  a  State,  the  District  of 
Columbia,  a  territory  or  possession  of 
the  United  States,  or  a  political 
subdivision  of  that  government.  "Public 
aircraft"  does  not  include  a  government- 
owned  aircraft  transporting  property  for 
commercial  purposes  and  does  not 
include  a  government-owned  aircraft 
transporting  passengers  other  than: 
Transporting  (for  other  than  commercial 
purposes)  crewmembers  or  other 
persons  aboard  the  aircraft  whose 
presence  is  required  to  perform,  or  is 
associated  with  the  performance  of.  a 
governmental  function  such  as 
firefighting,  search  and  rescue,  law 
enforcement,  aeronautical  research,  or 
biological  or  geological  resource 
management;  or  transporting  (for  other 
than  commercial  purposes)  persons 
aboard  the  aircraft  if  the  aircraft  is 
operated  by  the  Armed  Forces  or  an 
intelligence  agency  of  the  United  States. 
Notwithstanding  any  limitation  relating 
to  use  of  the  aircraft  for  commercial 
purposes,  an  aircraft  shall  be  considered 
to  be  a  public  aircraft  without  regard  to 
whether  it  is  operated  by  a  imit  of 
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government  on  behalf  of  another  unit  of 
government  pursuant  to  a  cost 
reimbursement  agreement,  if  the  unit  of 
government  on  whose  behalf  the 
operation  is  conducted  certifies  to  the 
Administrator  of  the  Federal  Aviation 
Administration  that  the  operation  was 
necessary  to  respond  to  a  significant  and 
imminent  threat  to  life  or  property 
(including  natural  resources)  and  that 
ho  service  by  a  private  operator  was 
reasonably  available  to  meet  the  threat. 

6.  Section  830.5  is  proposed  to  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

fsaas   Immediate  notification. 

The  operator  of  any  civil  aircraft,  or 
any  public  aircraft  not  operated  by  the 
Armed  Forces  or  an  intelligence  agency 
of  the  United  States,  or  any  foreign 
aircraft  shall  immediately,  and  by  the 
most  expeditious  means  available, 
notify  the  nearest  National 
Transportation  Safety  Board  (Board) 
field  office »  when: 


7.  Section  830.15  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

1 830.15    Raports  and  atatamants  to  be 
fllad. 

(a)  Reports.  The  operator  of  a  civil, 
public  (as  specified  in  §  830.5),  or 
foreign  aircraft  shall  file  a  report  on 
Board  Form  6120.  Vz  (0MB  No.  3147- 
0001)  *  within  10  days  after  an  accident, 
or  after  7  days  if  an  overdue  aircraft  is 
still  missing.  A  report  on  an  incident  for 
which  immediate  notification  is 
required  by  §  830.5(a)  shall  be  filed  only 
as  requested  by  an  authorized 
representative  of  the  Board. 


Subpart  E    [Removed] 

8.  Subpart  E  of  part  830  is  proposed 
to  be  removed. 

PART  831— ACCIDENT/INCIDENT 
INVESTIGATION  PROCEDURES 

9.  The  authority  citation  for  part  831 
is  proposed  to  be  revised  to  read  as 
follows:  • 

Authority:  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  40101  etseq.),  and  the 


'  The  Board  fleld  offices  are  listed  under  U.S. 
Government  in  the  telephone  directories  of  the 
following  cities:  Anchorage.  AK.  Atlanta,  GA,  West 
Chicago,  IL,  Denver.  CO.  Arlington,  TX,  Gardena 
(Los  Angeles),  CA,  Miami.  FX,  Parsippany,  NJ 
(metropolitan  New  York,  NY).  Seattle.  WA,  and 
Washington,  DC. 

'Forms  are  available  from  the  Board  Field  offices 
(see  footnote  1),  from  Board  headquarters  in 
Washington,  DC,  and  from  the  Federal  Aviation 
Administration  Flight  Standards  District  Offices. 


Independent  Safety  Board  Act  of  1974,  as 
amended  (49  U.S.C.  1101  etseq.). 

10.  Section  831.2  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

§831.2    Responsibility  Of  Board. 

(a)  Aviation.  (1)  The  Board  is 
responsible  for  the  organization, 
conduct  and  control  of  all  accident 
investigations  within  the  United  States, 
its  territories  and  possessions,  where  the 
accident  involves  civil  aircraft  and 
certain  public  aircraft  (as  specified  in 

§  830.5  of  this  chapter),  including  an 
accident  investigation  involving  civil  or 
public  aircraft  on  the  one  hand  and  an 
Armed  Forces  or  intelligence  agency 
aircraft  on  the  other  hand.  It  is  also 
responsible  for  investigating  accidents 
that  occur  outside  the  United  States, 
and  which  involve  civil  aircraft  and 
certain  public  aircraft,  when  the 
accident  is  not  in  the  territory  of  another 
state  (i.e.,  in  international  waters). 

*  •        •        •        • 

11.  Section  831.9  is  proposed  to  be 
amended  to  revise  paragraph  (b)  to  read 
as  follows: 

§831.9    Authority  of  Board 
Representatives. 

•  •        *        •        * 

(b)  Aviation.  Any  employee  of  the 
Board,  upon  presenting  appropriate 
credentials,  is  authorized  to  examine 
and  test  to  the  extent  necessary  any  civil 
or  public  aircraft,  aircraft  engine, 
propeller,  appliance,  or  property  aboard 
such  aircraft  involved  in  an  accident  in 
air  commerce. 

Issued  in  Washington,  D.C  on  this  8th  day 
of  March,  1995, 

JimHaU, 

Chairman. 

[FR  Doc.  95-6216  Filed  3-14-95;  fA5  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  90-Day  Finding  for  a 
Petition  to  List  the  Preble's  Meadow 
Jumping  Mouse  as  Threatened  or 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 


finding  for  a  petition  to  list  the  Preble's 
meadow  jumping  mouse  {Zapus 
hudsonius  preblei)  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  there  is 
substantial  information  to  indicate  that 
listing  the  species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  approved  on  February 
27, 1994.  To  be  considered  in  the  12- 
month  finding  for  this  petition, 
information  and  comments  should  be 
submitted  to  the  Service  by  May  15, 
1995. 

ADDRESSES:  Information,  questions,  or 
comments  concerning  this  petition 
finding  may  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  730  Simms  Street,  Room  290, 
Golden,  Colorado  80401.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  W.  Carlson  (see  ADDRESSES)  (303/ 
231-5280). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  a  notice  regarding  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  also  is  required  to 
commence  a  review  of  the  status  of  the 
involved  species  if  one  has  not  already 
been  initiated  by  the  Service.  The 
Service  initiated  a  status  review  for 
Preble's  meadow  jumping  mouse  (Zapus 
hudsonius  preblei)  when  it  categorized 
the  species  as  a  category  2  candidate 
species  in  the  1985  Animal  Notice  of 
Review  (50  FR  37958).  This  notice 
meets  the  requirement  for  the  90-day 
finding  made  earlier  on  the  petition  as 
discussed  below. 

A  petition  dated  August  9, 1994,  was 
received  by  the  Service  from  the 
Biodiversity  Legal  Foundation  on 
August  16, 1994.  The  petition  requests 
the  Service  to  list  Preble's  meadow 
jumping  mouse  as  endangered  or 
threatened  throughout  its  range  and  to    ° 
designate  critical  habitat  within  a 


reasonable  amount  of  time  following  the 
listing. 

The  petitioner  submitted  information 
that  Preble's  meadow  jumping  mouse 
populations  in  Colorado  and  Wyoming 
are  imperiled  by  ongoing  and  increasing 
urban,  industrial,  agricultural,  ranching, 
and  recreational  development;  wetland 
and  riparian  habitat  destruction  and/or 
conversion;  and  inadequacy  or  lack  of 
governmental  protection  for  the 
subspecies  and  its  habitats. 

The  Preble's  meadow  jumping  mouse 
is  a  small  rodent  in  the  family 
Zapodidae.  The  coloration  and  the  skull 
characteristics  of  the  Preble's  meadow 
jumping  mouse  were  described  by 
Krutzsch  (1954). 

Krutzsch  (1954),  Quimby  (1951),  and 
Armstrong  (1972)  concur  that  this 
species  dwells  mostly  in  low 
undergrowth  consisting  of  grasses,  forbs, 
or  both;  in  open  wet  meadows  and 
riparian  corridors  near  forests 
(coniferous  and  deciduous  hardwoods); 
or  where  tall  shrubs  and  low  trees 
provide  adequate  cover.  It  prefers 
lowlands  with  medium  to  high  moisture 
over  dry  uplands.  However,  current 
research  at  Rocky  Flats  (M.  Bakeman 
and  F.  Harrington,  pers.  comm.  1994) 
indicates  that  the  dryer  upland  habitats 
are  preferred  to  construct  their  winter 
hibemaculums  whereas  moist  lowlands 
are  utilized  during  the  spring  and 
summer  months  when  the  Preble's 
meadow  jumping  mouse  is  most  active 
and  reproducing. 

Local  mammalogists  believe  that  the 
Preble's  meadow  jumping  mouse  has 
never  been  common,  but  the  apparent 
extirpation  of  this  species  from 
previously  occupied  habitats  in 
Wyoming  and  Colorado  and  the 
diHiculties  finding  it  in  apparently 
adequate  habitats  may  be  indicative  of 
a  precipitous  decline  in  populations  of 
the  Preble's  meadow  jumping  mouse  (D. 
Armstrong,  University  of  Colorado,  pers. 
comm.  1992)  throughout  its  range. 
Current  information  indicates  that 
Preble's  meadow  jumping  mouse  is 
restricted  to  only  two  known 
populations  in  Colorado  and  apparently 
none  in  Wyoming.  It  is  unclear  if  two 
other  populations  in  Colorado  still  exist. 
Known  populations  in  Colorado  are 
located  at  the  Department  of  Energy's 
Rock  Flats  Plant  in  northern  Jefferson 
County  and  adjacent  City  of  Boulder 
Open  Space  land  in  southern  Boulder 
County.  A  specimen  tentatively 
identified  as  a  Preble's  meadow  jumping 
mouse  was  captured  in  1994  at  the  Air 
Force  Academy  in  El  Paso  County  (C. 
Pague,  Colorado  Natural  Heritage 
Program,  pers.  comm.  1994). 


Listing  Factors 

The  following  are  the  five  listing 
criteria  as  set  forth  in  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  and  their 
applicability  to  the  current  status  of 
Preble's  meadow  jumping  mouse. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
main  cause  for  Preble's  meadow 
jumping  mouse's  decline  is  directly  or 
indirectly  linked  to  habitat  alteration. 
The  habitat  alteration  includes 
widespread  destruction  and/or 
modification  of  wet  meadows  and 
riparian  corridors  and  indirect 
hydrological  impacts  by  anthropogenic 
structures,  including — ^biking/hiking 
trails;  riprap  and  other  bank 
stabilization  structures  and  activities; 
road  and  bridge  construction;  urban, 
industrial,  commercial,  agricultural,  and 
ranching  development;  and  sand  and 
gravel  mining  operations.  Gravel  mining 
operations  continue  to  expand  as 
housing  and  road  construction  activities 
increase,  and  these  mines  are  located 
within  wetlands,  wet  meadows,  and 
riparian  habitats. 

The  Front  Range  region  in  Colorado 
has  changed  from  a  predominantly 
prairie  habitat  intermixed  with  wet 
meadows  and  intermittent  streams  and 
gulches  to  a  more  agricultural  and  urban 
setting  with  its  associated  housing, 
recreational,  commercial,  and  industrial 
development.  These  developments  have 
brought  about  profound  changes  in  the 
hydrology  of  the  streams  along  the  Front 
Range.  With  urbanization  has  come  the 
expansion  of  park  areas  and  forestation. 
With  park  and  open  space  development 
has  come  the  expansion  of  hiking  and 
biking  trails  along  and  crossing  riparian 
habitats  that  have  caused  further 
fragmentation  of  this  mouse's  habitats. 

Grazing  has  been  identified  by  some 
researchers  as  one  of  the  leading  causes 
for  its  decline  (F.  Harrington,  pers. 
comm.  1994),  but  there  is  little  scientific 
information  to  adequately  show  a 
relationship  between  moderate  grazing 
and  population  declines  of  this  mouse. 
Reservoir  impoundments  could  also 
impact  this  mouse  by  inundating 
individuals  and/or  its  habitats. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Preble's  meadow  jumping 
mouse  has  no  known  commercial  or 
recreational  value.  Scientific  and 
educational  collecting  was  not 
widespread  over  the  past  century. 
Overutilization  apparently  did  not 
contribute  to  population  declines  of  this 
mouse  population. 


C.  Disease  or  predation. 
Knowledgeable  mammalogists  (D. 
Armstrong,  pers.  comm.  1994;  F. 
Harrington,  pers.  comm.  1994)  do  not 
believe  that  an  epizootic  disease  caused 
the  demise  of  the  subspecies. 
Competition  from  normative  rodents 
(i.e.,  the  Norway  rat,  Rattus  norvegicus; 
and  house  mouse,  Mus  Musculus)  and 
predation  by  domestic  pets  (dogs  and 
cats)  might  also  be  reasons  for  ^is 
mouse's  disappearance.  Both  of  these 
normative  rodents  have  been  recently 
trapped  during  small  mammal  surveys 
from  relatively  undisturbed  riparian 
habitats. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Since  1990,  the 
Colorado  Division  of  Wildlife  (Division) 
has  classified  Preble's  meadow  jumping 
mouse  as  a  "nongame"  subspecies  and 
a  "species  of  sp>ecial  concern".  This 
designation  protects  the  species  by 
denying  permits  for  the  taike  of  the 
species  (J.  Sheppard,  Colorado  Division 
of  Wildlife,  pers.  comm.  1994).  In  1992, 
the  Wyoming  Game  and  Fish 
Department  (Department)  classified  the 
species  Zapus  hudsonius  as  a  nongame 
species  under  the  Wyoming  Game  and 
Fish  Commission  Chapter  LII.  This 
designation  protects  the  species  from 
take  and  requires  a  special  permit  for 
the  purposes  of  scientific  collection. 
However,  this  designation  does  not 
protect  the  species  from  incidental 
taking  or  from  actions  that  may  harm 
the  species  in  order  to  protect  public 
health.  Furthermore,  protection  by  both 
States  is  limited  to  the  mouse,  itself,  and 
measures  to  protect  the  habitat  are  not 
included. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
introduction  of  normative  grasses 
associated  with  the  recent  urbanization 
of  Colorado's  Front  Range  may  also  have 
contributed  to  the  demise  of  Preble's 
jumping  mouse  by  the  replacement  of 
indigenous  grasses  which  this  species  is 
dependent  upon.  These  introduced 
grasses  have  less  nutritional  food  value 
(F.  Harrington,  pers.  comm.  1994). 

The  use  of  pesticides  and  herbicides 
have  increased  with  the  urbanization 
and  agricultural  development  of  the 
Front  Range.  These  chemicals  could  be 
contaminating  this  mouse's  food  sources 
and  could  cause  direct  poisoning  of  the 
species,  itself. 

Finding 

The  Service  has  reviewed  the  petition 
and  accompanying  documentation  on 
the  status  of  Preble's  jumping  mouse 
and  information  concerning  potential 
threats  to  the  species.  On  the  basis  of 
the  best  scientific  and  commercial 
information  available,  the  Service 
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concludes  that  substantial  information 
exists  to  indicate  that  the  requested 
action  may  be  warranted.  The  Service 
believes  that  habitat  destruction  and 
modification  are  the  main  cause  for  the 
species  decline. 

The  petitioner  requested  that  the 
critical  habitat  also  be  designated.  If  the 
12-month  finding  determines  that  the 
petitioned  action  to  list  Preble's 
jumping  mouse  is  warranted,  then  the 
Act  requires  that  designation  of  critical 
habitat  be  addressed  in  a  subsequent 
proposed  rule. 

Tne  Service's  90-day  finding  contains 
more  detailed  information  regarding  the 
above  decisions.  A  copy  can  be  obtained 
from  the  Service's  Colorado  Field  Office 
(see  ADDRESSES  above). 
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The  primary  author  of  this  document 
is  Jose  Bernardo  Garza  (See  ADDRESSES 
section). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  Species, 
Exports,  hnports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  February  27, 1995. 
MoUie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  95-6332  Filed  3-14-95;  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes;  Committee  on  Regulation 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Governmental  Processes  and  the 
Committee  on  Regulation  of  the 
Administrative  Conference  of  the 
United  States. 

Agency:  Committee  on  Governmental 
Processes. 

Dates:  Thursday,  March  23, 1995,  at  2:00 
p.m. 

Location:  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  Suite  500,  2120  L  Street,  NW., 
Washington,  DC  (Library,  5th  Floor). 

For  Further  Information:  Deborah  S. 
Laufer,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  NW.,  Suite  500, 
Washington,  DC  20037.  Telephone:  (202) 
254-7020. 

Agency:  Committee  on  Regulation. 

Date:  Wednesday,  March  22, 1995,  at  10:00 
a.m. 

Location:  Office  of  Steptoe  &  Johnson,  1330 
Connecticut  Avenue,  NW.,  Washington,  DC, 
4th  Floor  Conference  Room. 

For  Further  Information:  David  M.  Pritzker, 
Office  of  the  Chairman,  Administrative 
Conference  of  the  United  States,  2120  L 
Street,  NW.,  Suite  500,  Washington,  DC 
20037.  Telephone:  (202)  254-7020. 

Supplementary  Information:  The 
Committee  on  Governmental  Processes  will 
meet  to  continue  discussion  of  when  federal 
government  lawyers  and  other  government 
employees  may  participate  in  public  service 
activities.  There  are  possible  restrictions  in 
conflict  of  interest  statutes,  and  both 
government-wide  and  agency  specific 
regulations  governing  employee  participation 
in  outside  activities,  ethics  laws,  and  the  use 
of  government  property. 

The  Committee  on  Regulation  v^'ill  meet  to 
continue  discussion  of  a  draft  report  by 
Professor  Douglas  C.  Michael  of  the 
University  of  Kentucky  College  of  Law  on 


self-enforcement,  or  self-implementation,  as  a 
regulatory  alternative  to  direct  enforcement 
This  dral^  report  follows  an  earlier  study  by 
Professor  Michael,  which  led  to 
Recommendation  94-1,  The  Use  of  Audited 
Self-Regulation  as  a  Regulatory  Technique, 
adopted  by  the  Administrative  Conference  in 
June  1994.  The  Committee  on  Regulation  will 
also  discuss  a  new  draft  report,  by  Professor 
Ann  Q  Hodges  of  the  T.C.  Williams  School 
of  Law,  University  of  Richmond,  concerning 
Dispute  Resolution  under  the  Americans 
with  Disabilities  Act. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  call  the 
Office  of  the  Chairman  of  the  Administrative 
Conference  at  least  one  day  before  the 
meeting.  The  committee  chair,  if  he  deems  it 
appropriate,  may  permit  meml>ers  of  the 
public  to  present  oral  statements  at  a 
committee  meeting.  Any  member  of  the 
public  may  file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  each  meeting  will  be 
available  upon  request 

Dated:  March  10, 1995. 
Jeffrey  S.  Lubbers, 
Research  Director. 
IFR  Doc  95-6461  Filed  3-14-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Southwest  Region, 
California 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Southwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  217.  The  intended  effect  of 
this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  January  1. 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Danner,  Regional  Appeals 
Coordinator,  Pacific  Southwest  Region, 
630  Sansome  Street,  San  Francisco,  CA 
94111,  phone:  (415)  705-2553. 
SUPPLEMENTARY  INFORMATION:  Chi 
November  4, 1993.  36  CFR  Parts  215 
and  217  were  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  Sections  215.5  and 
217.5  require  notice  published  in  the 
Federal  Register  advising  the  public  of 
the  principal  newspapers  to  be  utilized 
for  publishing  legal  notices.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  ofBcial  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal 
newspaper  listed  for  each  unit,  some 
Forest  Supervisors  and  District  Rangers 
have  listed  newspapers  providing 
additional  notice  of  their  decisions.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  notice  in 
the  first  (principal)  newspaper  Usted  for 
each  imit. 

The  newspapers  to  be  used  are  as 
follows: 

Angeles  National  Forest 

Angeles  Forest  Supervisor  decisions: 
Lss  Angeles  Times,  Los  Angeles, 
Cahfomia 
Arroyo-Seco  District  Ranger  decisions: 
Pasadena  Star  News,  Pasadena, 

Cahfomia 
Newspaper  providing  additional 

notice  of  Arroyo-Seco  decisions: 
Daily  News,  Los  Angeles,  California 
Mount  Baldy  District  Ranger  decisions: 
Inland  Valley  Daily  Bulletin,  Ontario, 

Cahfomia 
Newspaper  providing  additional 

notice  of  Mount  Baldy  decisions: 
San  Gabriel  Valley  Tribune,  West 
Covina,  Califomia 
Saugus  District  Ranger  decisions: 

Daily  News,  Los  Angeles,  Califomia 
Tujunga  District  Ranger  decisions: 

Daily  News,  Los  Angeles,  Califomia 
Valyermo  District  Ranger  decisions: 
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Antelope  Valley  Press.  Paimdale. 
California 

Qeveland  National  Forest 

Cleveland  Forest  Supervisor  decisions: 
San  Diego  Union,  San  Diego, 
California 
Descanso  District  Ranger  decisions: 
San  Diego  Union.  San  Diego, 
California 
Falomar  District  Ranger  decisions: 
San  Diego  Union.  San  Diego, 

California 
Newspaper  providing  additional 

notice  of  Palomar  decisions: 
Riverside  Press-Enterprise,  Riverside, 
California 
Trabuco  District  Ranger  decisions: 
Orange  County  Register.  Santa  Ana, 

California 
Riverside  Press-Enterprise,  Riverside, 
California 

Eldorado  National  Forest 

Eldorado  Forest  Supervisor  decisions: 
Mountain  Democrat.  Placerville, 
California 
Amador  District  Ranger  decisions: 
Mountain  Democrat.  Placerville, 
California 
Georgetown  District  Ranger  decisions: 
Mountain  Democrat.  Placerville, 
California 
Pacific  District  Ranger  decisions: 
Mountain  Democrat.  Placerville, 
California 
Placerville  District  Ranger  decisions: 
Mountain  Democrat,  Placerville, 
California 

Inyo  National  Forest 

Inyo  Forest  Supervisor  decisions: 

Inyo  Register.  Bishop.  California 
Mammoth  District  Ranger  decisions: 

Inyo  Register,  Bishop.  California 
Mono  Lake  District  Ranger  decisions: 

Inyo  Register.  Bishop,  California 
Mount  Whitney  District  Ranger 
decisions: 

Inyo  Register,  Bishop,  California 
White  Mountain  District  Ranger 
decisions: 

Inyo  Register.  Bishop,  California 

Klamath  National  Forest 

Klamath  Forest  Supervisor  decisions: 
Siskiyou  Daily  News,  Yreka, 
CaUfomia 
Happy  Camp  District  Ranger  decisions: 
Sisldyou  Daily  News,  Yreka. 
CaUfomia 
Goosenest  District  Ranger  decisions: 
Siskiyou  Daily  News.  Yreka, 
California 
Oak  Knoll  District  Ranger  decisions: 
Siskiyou  Daily  News.  Yreka, 
CaUfomia 
Salmon  River  District  Ranger  decisions: 
Siskiyou  Daily  News.  Yreka, 


CaUfomia 
Scott  River  District  Ranger  decisions: 
Siskiyou  Daily  News.  Yreka, 
CaUfomia 
Ukonom  District  Ranger  decisions: 
Siskiyou  Daily  News.  Yreka. 
CaUfomia 

Lake  Tahoe  Basin 

Lake  Tahoe  Basin  Forest  Supervisor 
decisions: 
Tahoe  Daily  Tribune,  So.  Lake  Tahoe. 
Ed  Dorado  County.  CaUfomia 

Lassen  National  Forest 

Lassen  Forest  Supervisor  decisions: 
Lassen  County  Times,  Susanville, 
Lassen  County,  California 
Almanor  District  Ranger  decisions: 
Chester  Progressive,  Plumas  County, 
CaUfomia 
Eagle  Lake  District  Ranger  decisions: 
Lassen  County  Times.  Susanville, 
Lassen  County,  California 
Hat  Creek  District  Range  decisions: 
Intermountain  News.  Bumey,  Shasta 

County.  California 
Newspaper  providing  additional 
notice  of  Hat  Creek  decisions: 
Mountain  Echo.  Fall  River  Mills, 
Shasta  County,  California 

Los  Padres  National  Forest 

Los  Padres  Forest  Supervisor  decisions: 
Santa  Barbara  News  Press.  Santa 
Barbara,  California 
Ojai  District  Ranger  decisions: 

Star  Free  Press.  Ventura.  California 
Monterey  District  Ranger  decisions: 
Salinas  Califomian.  Monterey, 
CaUfomia 
Mount  Pinos  District  Ranger  decisions: 
The  Bakersfield  Califomian.  Kern, 
CaUfomia 
Santa  Barbara  District  Ranger  decisions: 
Santa  Barbara  News  Press,  Santa 
Barbara.  CaUfomia 
Santa  Lucia  District  Ranger  decisions: 
Telegram  Tribune,  San  Luis  Obispo, 
CaUfomia 

Mendocino  National  Forest 

Mendocino  Forest  Supervisor  decisions: 
Chico  Enterprise-Record.  Chico, 
California 
Coming  District  Ranger  decisions: 
Chico  Enterprise-Record,  Chico, 
California 
Covelo  District  Ranger  decisions: 

Ukiah  Daily  Journal.  Ukiah,  Califomia 
Stonyford  District  Ranger  decisions: 
Chico  Enterprise-Record.  Chico, 
CaUfomia 
Upper  Lake  District  Ranger  decisions: 

Ukiah  Daily  Journal,  Ukiah,  Califomia 
Chico  Tree  Improvement  Center 
Director  decisions: 
Chico  Enterprise-Record,  Chico, 
CaUfomia 


Modoc  National  Forest 

Modoc  Forest  Supervisor  decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  Califomia 
Big  Valley  District  Ranger  decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  Califomia 
Devil's  Garden  District  Ranger 
decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  Califomia 
Doublehead  District  Ranger  decisions 
Modoc  County  Record,  Alturas, 

Modoc  County,  Califomia 
Newspaper  providing  additional 

notice  of  Doublehead  decisions: 
Herald  News,  Klamath  Falls,  Oregon 
Warner  Mountain  District  Ranger 
decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  Califomia 

Plumas  National  Forest 

Plumas  Forest  Supervisor  decisions: 
Feather  River  Bulletin,  Quincy, 
CaUfomia 
Beckwourth  District  Ranger  decisions: 
Portola  Reporter,  Portola,  Califomia 
Greenville  District  Ranger  decisions: 
Indian  Valley  Record.  Greenville, 
Califomia 
La  Porte  District  Ranger  decisions: 
Oroville  Mercury  Register.  Oroville, 
CaUfomia 
Milford  District  Ranger  decisions: 
Lassen  County  Times,  Susanville, 
Lassen  County,  Califomia 
Oroville  District  Ranger  decisions: 
Oroville  Mercury  Register.  Oroville, 
CaUfomia 
Quincy  District  Ranger  decisions: 
Feather  River  Bulletin.  Quincy, 
CaUfomia 

San  Bernardino  National  Forest 

San  Bemardino  Forest  Supervisor 
decisions: 
San  Bernardino  Sun,  San  Bemardino, 
Califomia 
Arrowhead  District  Ranger  decisions: 
Mountain  News,  Blue  Jay,  Califomia 
Big  Bear  District  Ranger  decisions: 
Big  Bear  Life  and  Grizzly,  Big  Bear, 
CaUfomia 
Cajon  District  Ranger  decisions: 
San  Bernardino  Sun,  San  Bemardino, 
CaUfomia 
San  Gorgonio  District  Ranger  decisions: 
Yucaipa  News  Mirror.  Yucaipa, 
CaUfomia 
San  Jacinto  District  Ranger  decisions: 
Idyllwild  Town  Crier,  Idyllwild, 
CaUfomia 

Sequoia  National' Forest 

Sequoia  Forest  Supervisor  decisions: 
Porterville  Recorder,  Porterville, 

CaUfomia 
Canneli  Meadow  District  Ranger 

decisions: 


Porterville  Recorder.  Porterville, 
CaUfomia 
Greenhom  District  Ranger  decisions: 
Porterville  Recorder.  Porterville, 
Califomia 
Hot  Springs  District  Ranger  decisions: 
Porterville  Recorder.  Porterville, 
CaUfomia 
Himie  Lake  District  Ranger  decisions: 
Porterville  Recorder,  Porterville, 
CaUfomia 
Tule  River  Ranger  District  decisions: 
Porterville  Recorder,  Porterville, 
CaUfomia 

Shasta-Trinity  National  Forest 

Shasta-Trinity  National  Forest 
decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  Califomia 
Big  Bar  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County.  CaUfomia 
Hayfork  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  Califomia 
McCloud  District  Ranger  decisions: 
Record  Searchlight.  Redding,  Shasta 
County,  Califomia 
Mount  Shasta  District  Ranger  decisions: 
Record  Searchlight.  Redding,  Shasta 
County,  Califomia 
Shasta  Lake  District  Ranger  decisions: 
Record  Searchlight.  Redding,  Shasta 
County,  Califomia 
Weaverville  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  Califomia 
Yolla  Bella  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  Califomia 

Sierra  National  Forest 

Sierra  Forest  Supervisor  decisions: 

Fresno  Bee.  Fresno,  Califomia 
Kings  River  District  Ranger  decisions: 

Fresno  Bee.  Fresno,  CaUfomia 
Pineridge  District  Ranger  decisions: 

Fresno  Bee,  Fresno,  Califomia 
Mariposa  District  Ranger  decisions: 

Fresno  Bee.  Fresno,  Califomia 
Minarets  District  Ranger  decisions: 

Fresno  Bee,  Fresno,  Califomia 

Six  Rivers  National  Forest 

Six  Rivers  Forest  Supervisor  decisions: 

Times  Standard,  Eureka,  Califomia 
Gasquet  District  Ranger  decisions: 

Del  Norte  Triplicate,  Crescent  City, 
CaUfomia 
Lower  Trinity  District  Ranger  decisions: 

The  Kourier,  Willow  Creek,  Califomia 
Mad  River  District  Ranger  decisions: 

Times  Standard,  Eureka.  Califomia 
Orleans  District  Ranger  decisions: 

The  Kourier,  Willow  Creek,  Califomia 

Stanislaus  National  Forest 

Stanislaus  Forest  Supervisor  decisions: 


The  Union  Democrat,  Sonora, 
Califomia 
Calaveras  District  Ranger  decisions: 
The  Union  Democrat,  Sonora, 
CaUfomia 
Groveland  District  Ranger  decisions: 
The  Union  Democrat.  Sonora, 
Califomia 
Mi- Wok  District  Ranger  decisions: 
The  Union  Democrat,  Sonora, 
CaUfomia 
Summit  District  Ranger  decisions: 
The  Union  I^emocrat,  Sonora, 
CaUfomia 

Tahoe  National  Forest 

Tahoe  Forest  Supervisor  decisions: 
Grass  Valley  Union.  Grass  Valley, 
CaUfomia 
Downieville  District  Ranger  decisions: 
Mountain  Messenger.  Downieville, 
CaUfomia 
Foresthill  District  Ranger  decisions: 

Auburn  Journal,  Auburn,  Califomia 
Nevada  City  District  Ranger  decisions: 
Grass  Valley  Union,  Grass  Valley, 
CaUfomia 
Sierraville  District  Ranger  decisions: 
Mountain  Messenger,  Downieville, 

CaUfomia 
Newspapers  providing  additional 
notice  of  Sierraville  decisions: 
Sierra  Booster,  Loyalton,  Califomia 
Portola  Recorder,  Portola,  Califomia 
Tmckee  District  Ranger  decisions: 
Sierra  Sun.  Truckee,  Nevada  County, 

CaUfomia 
Newspaper  providing  additional 

notice  of  Truckee  decisions: 
Tahoe  World.  Tahoe  Qty,  Placer 
Coimty,  Califomia 

Dated:  March  8. 1995. 
James  A.  Lawrence, 

Deputy  Regional  Forester. 

[PR  Doc.  95-6317  Filed  3-14-95:  8:45  am) 

BtLUNO  COOe  3410-02-M 


DEPARTMENT  OF  COMMERCE 
pocket  A(32b1H-95 

Foreign-Trade  Zones  Board;  Foreign- 
Trade  Zone  84— Houston,  Texas; 
Tuboscope  Vetco  International,  Inc., 
(Steel  Tubular  Products),  Harris 
County,  Texas;  Request  for 
Modification  of  Restriction 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Port  of  Houston  Authority, 
grantee  of  FTZ  84,  pursuant  to 
§  400.32(b)(1)  of  the  Board's  regulations 
for  modification  of  the  export-only 
restriction  in  FTZ  Board  Order  609 
authorizing  Subzone  841  at  the 
Tuboscope  Vetco  Intemational,  Inc. 
(Tuboscope)  plant  in  Harris  County, 


Texas.  It  was  formally  filed  on  February 
8, 1995. 

The  FTZ  Board  approved  subzone 
status  for  the  Tuboscope  steel  tubular 
products  inspection  and  coating  faciUty 
in  Harris  County,  Texas,  in  1992 
(Subzone  841;  Board  Order  609;  57  FR 
57729;  12^7/92).  The  approval  was 
subject  to  a  restriction  that  allowed  the 
use  of  zone  procedures  for  export 
activity  only. 

Tuboscope  is  now  requesting  that  the 
export-only  restriction  be  modified  so 
that  Customs  duties  can  be  deferred 
while  the  company  conducts  activity  for 
the  domestic  market  under  zone 
procedures.  The  modified  restriction 
would  require  the  company  to  elect 
privileged  foreign  status  on  all 
merchandise  admitted  to  the  subzone. 
While  the  change  would  not  result  in 
significant  new  Customs  savings,  it 
would  allow  the  company  to  operate  the 
plant  under  a  single  inventory  control 
system  that  meets  Customs 
requirements.  The  request  indicated  that 
the  use  of  zone  procedures  as  proposed 
would  help  the  facility  maintain  its 
intemational  competitiveness. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  1, 1995. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
.for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board, 
U.S.  Def)artment  of  Commerce,  Room 
3716, 14th  and  Pennsylvania  Avenue, 
NW..  Washington.  DC  20230. 

Dated:  March  6, 1995. 
|ohn  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  95-6388  Filed  3-14-95;  8:45  am] 

BOJJNQ  CODE  WIO-OS-P 


Intemational  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Acbninistrativ* 
Reviews 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  Febmary 


UMI 


13956 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15,  1995  /  Notices 


13957 


anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  March  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 


Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTATY  INFORMATION: 

Background 

The  E)epartment  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 


orders  and  findings  with  February 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  February 
29,  1996. 


Antidumping  duty  proceedings 

India: 
Forged  Stainless  Steel  Flanges: 
A-533-809 

Akai  Impex  Ltd _ 

Japan: 
Mechanical  Transfer  Presses: 
A-58ft-810 
Aida  Engineering,  Ltd.,  Hitactii  Zosen  Corporation,  Ishikawajima-Harima  Heavy  Industries  Co.,  Ltd.,  Komatsu,  Ltd., 

Kurimoto,  Ltd 

The  People's  Republic  of  China: 
Axes/Ad2es;  Bars/Wedges;  Hammers/Sledges;  and  Picks/Mattocks: 
A-S70-803 
Fujian  Machinery  &  Equipment  Import  &  Export  Corporation  (FMEC),  Henan  Machinery  Import  &  Export  Co., 

Shandong  Machinery  Import  &  Export  Corporation  (SMC).  TIanjin  Machinery  Import  &  Export  Co 

All  other  exporters  of  axes/adzes,  liars/wedges,  hammers/sledges,  or  picks/mattocks  from  the  People's  Reput)lk:  of 
China  are  conditionally  covered  by  this  review 
The  People's  Republic  of  China: 
Natural  Paint  Brushes: 
A-570-5Q1 
Yixing  Sanai  Brush  Making  Co.  Ltd.,  Eastar  B.F.  (Thailand)  Company  Ltd.,  Het)ei  Animal  By-Products  i/E  Corp., 
China  National  Metals  &  Minerals  I/E  Corp.,  Zhenjiang  Trading  Corp.,  Inner  Mongolia  Autonomous  Regk>n  Light 

Industrial  Products  I/E  Corp.,  China  National  Native  Produce  and  Animal  By-Products  I/E  Corp 

All  other  exporters  of  paint  brushes  from  the  People's  Republic  of  China  are  conditionally  covered  by  this  review 

Countervailing  duty  proceedings 

Peru: 

Cotton  Yarn.  C-333-002 


Period  to  be  reviewed 


02/09/94-01/31/95 


02/01/94-01/31/95 


02/01/94-01/31/95 


02/01/94-01/31/95 


01/01/94-12/31/94 


Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  March  8. 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-6395  Filed  3-14-95;  8:45  am] 

WLUNO  CODE  3S10-OS-M 


[A-«4»-B10] 

Notice  of  Preliminary  Negative 
Determination  of  Critical 
Circumstances:  Disposable  Pocket 
Lighters  From  Thailand 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 


EFFECTIVE  DATE:  March  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Boyland,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  I>epartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482^198. 

Preliminary  Negative  Determination 
of  Critical  Circumstances:  The 
Eiepartment  of  Commerce  (the 
"Department")  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  in  this  investigation 
on  October  24. 1994  (59  FR  53414).  On 
February  1, 1995,  petitioner  alleged  that 
critical  circumstances  exist  with  respect 
to  imports  of  the  subject  merchandise. 
On  February  10, 1995,  we  received  data 
from  Thai  Merry  Co.,  Ltd.  ("Thai 
Merry"),  the  respondent  in  this 
investigation,  on  U.S.  shipment  to  the 
United  States. 

In  accordance  with  19  CFR 
353.16(b)(2)(ii).  when  a  critical 


circumstances  allegation  is  filed  later 
than  20  days  before  the  scheduled  date 
of  the  preliminary  determination,  we 
must  issue  our  preliminary 
determination  no  later  than  30  days 
after  the  allegation  is  filed. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or  (ii) 
the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 


History  of  Dumping:  To  support  the 
claim  that  the  first  prong  of  the  statutory 
requirement  is  met.  petitioner  cited  the 
European  Community's  November  19, 
1991,  imposition  of  antidumping  duties 
on  gas-fueled,  non-refillabie  pocket  flint 
lighters  from  the  People's  Republic  of 
China,  Japan,  Korea,  and  Thailand 
(Council  Regulation  (EEC)  No.  3433/91). 
Therefore,  because  petitioner 
established  a  history  of  dumping  of  the 
subject  merchandise,  we  are  not 
required  to  consider  whether  the 
importer  knew  or  should  have  known 
that  the  exporter  was  selling  the  subject 
merchandise  at  less  than  fair  value. 

Massive  Imports:  Because  we  have 
preliminarily  determined  that  the  first 
statutory  criterion  is  met  for  finding 
critical  circumstances,  we  must 
consider  whether  imports  of  the 
merchandise  have  been  massive  over  a 
relatively  short  period  in  accordance 
with  19  CFR  353.16(f)  and  (g). 

19  CFR  353.16(0  and  353.16(g)  directs 
the  Department  to  look  at  the  following 
factors  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time:  (1)  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition  [see, 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances:  Certain  Cased 
Pencils  From  the  People's  Republic  of 
China,  (59  FR  44128  (August  26, 1994)). 
Under  19  CFR  353.16(f)(2),  unless 
imports  of  the  subject  merchandise  have 
increased  by  at  least  15  percent,  we  will 
not  consider  the  imports  to  have  been 
"massive." 

Because  a  determination  of  critical 
circumstances  should  be  based  on 
company-specific  shipment  information 
(see,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium,  58  FR 
37083  (July  9, 1993)),  we  requested  that 
Thai  Merry  provide  shipment 
information  for  the  period  from 
December  1, 1993  through  April  30, 
1994  ("pre-petition"  period)  and  May  1. 
1994  through  September  30, 1994 
("post-petition"  period).  Pursuant  to 
section  353.16(g)  of  the  Department's 
antidumping  regulations,  in  making 
critical  circumstances  determination, 
the  Department  normally  considers  the 
period  beginning  on  the  first  day  of  the 
month  of  the  initiation  and  ending  at 


least  three  months  later.  The 
Department  considers  this  period 
because  it  is  the  period  immediately 
prior  to  a  preliminary  determination  in 
which  exporters  of  the  subject 
merchandise  could  take  advantage  of 
the  knowledge  of  the  dumping 
investigation  to  increase  exports  to  the 
United  States  without  being  subject  to 
antidumping  duties  [see.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  of  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan,  (53  FR  12552,  April  15, 
1988)).  For  purposes  of  this  final 
determination  we  are  using  as  our 
comparison  period  five  months  prior  to 
and  five  months  subsequent  to  the 
initiation  of  this  investigation. 

Based  on  Thai  Merry's  shipment  data, 
imports  increased  by  an  amount  greater 
than  15  percent  between  the  pre-  and 
post-petition  periods. 

Seasonality:  We  found  no  evidence  of 
seasonality,  pursuant  to  section 
353. 16(1  )(ii)  of  the  Department's 
regulations. 

Share  of  Domestic  Consumption: 
Based  on  the  information  supplied  in 
the  critical  circumstances  allegation. 
Thai  Merry's  market  share  of  domestic 
consumption  [i.e.,  total  imports  from 
Thailand  as  a  percentage  of  total 
domestic  consumption)  between  the 
pre-  and  post-petition  periods  did  not 
change  by  an  amount  greater  than  three 
percentage  points.  [See,  the  February  27, 
1995  memorandum  to  Susan  H. 
Kuhbach,  Director  of  Countervailing 
Investigations  from  David  R.  Boyland, 
Case  Analyst  for  a  full  discussion  of  this 
issue.) 

Other  Factors:  Respondent  argues  that 
the  increase  in  shipment  was  in 
response  to  a  Consumer  Product  Safety 
Commission  ("CPSC")  regulation  which 
came  into  effect  on  July  12, 1994,  and 
was  not  an  attempt  to  circumvent  a 
potential  antidumping  duty  order. 

Respondent  also  argues  that  section 
353.16(f)(2)  and  past  precedent  allow 
the  Department  to  consider  the  impact 
of  the  CPSC  regulation  on  imports  in 
determining  whether  they  were  massive. 
Respondent  cites  a  DOC  position 
comment  in  Antidumping  Duties:  Final 
Rule  which  states  that  the  15  percent 
test  is  "not  intended  to  limit  the 
Department's  discretion  or 
responsibility  to  consider  in  each  case 
the  factors  relevant  to  a  decision 
regarding  whether  imports  are 
'massive' "  [see,  Final  Rule,  54  FR 
12742, 12751  (March  28, 1989)). 

With  respect  to  the  increase  in 
shipment  between  the  pre-  and  post- 
petition  periods,  and  the  circumstances 
that  surround  it.  May  1994  is  the  month 
within  the  post-petition  period  which 


has  been  examined  most  closely  by  the 
Dejjartment.  Based  on  an  examination  of 
past  imports  from  Thailand,  the  highest 
volume  of  imports  prior  to  the  post- 
petition  period  occurred  in  August 
_J993.  May  1994's  volume  of  shipments 
was  the  only  month  diuing  the  post- 
petition  period  in  which  the  level  of 
shipments  went  outside  the  range 
established  in  August  1993.  Hence,  the 
surge  in  shipments  that  occurred  in  May 
represented  a  imique  "spike"  in  the 
trend  of  shipments. 

Also,  the  information  provided  to  the 
Department  shows  that  this  dramatic 
increase  in  shipments  was  not 
sustained.  If  respondent  was  attempting 
to  take  advantage  of  the  knowledge  of  an 
antidumping  investigation  to  export 
prior  to  suspension  of  liquidation,  we 
would  expect  the  increase  in  shipment 
to  be  sustained  up  until  the  preliminary 
determination.  This  did  not  occur. 

Finally,  a  significant  percentage  of  the 
May  1994  shipments  consisted  of 
standard  lighters  which  were  to  be 
banned  pursuant  to  the  July  1994  CPSC 
regulation.  (Note:  the  CPSC  gave  notice 
of  the  impending  ban  on  July  12, 1993. 
Thus,  respondent  was  aware  of  the 
CPSC  ban  one  year  prior  to  its  effective 
date.  Additionally,  orders  shipped  in 
May  1994  would  arrive  in  the  United 
States  in  June  1994;  i.e.,  prior  to  the 
CPSC  ban.)  Based  on  this  information,  it 
is  reasonable  to  assume  that  the  CPSC 
regulation  drove  the  sharp  increase  in 
imports  between  the  pre-  and  post- 
petition  periods,  as  opposed  to  the 
possible  suspension  of  Uquidation. 

Conclusion:  Based  on  (1)  an 
evaluation  of  appiarent  domestic 
consumption  during  the  pre-  and  post- 
petition  period,  as  calculated  by 
petitioner,  (2)  Thai  Merry's  share  of 
domestic  consumption  during  the  pre- 
and  post-petition  periods,  (3)  the 
shipment  data  provided  by  respondent 
as  compared  to  previous  periods,  and 
(4)  consideration  of  the  circumstances 
surrounding  the  large  increase  in 
shipment  in  May  1994,  we  preliminarily 
determine  that  critical  circumstances  do 
not  exist.  (A  more  detailed  analysis  of 
the  critical  circumstances  allegation  is 
contained  in  the  February  27, 1995 
memorandum  to  Susan  H.  Kuhbach, 
Director,  Office  of  Countervailing 
Investigations  from  David  R.  Boyland, 
Case  Analyst.) 

rrC  Notification:  In  accordance  with 
section  733(f)  of  the  Act.  we  have 
notified  the  ITC  of  our  determination. 

Public  Comment:  Since  this 
determination  is  being  made  subsequent 
to  the  due  dates  for  public  comment  as 
published  in  our  notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value,  we  will  accept  written  comments 
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limited  to  this  preliminary 
detennination  on  critical  circumstances 
if  they  are  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  March  6.  1995 

This  detennination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  March  3,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-6402  Filed  3-14-95;  8:45  am] 

MLUNO  CODE  3510-OS-P 

[A-301-801  and  A-331-801] 

Amended  Final  Daterminations  of 
Sales  at  Less  Than  Fair  Value:  Fresh 
Cut  Roses  From  Colombia  and 
Ecuador 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Maeder  or  James  Terpstra.  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3330  or  (202)  482- 
3965.  respectively. 

Amendments  to  the  Final 
Determinations 

We  are  amending  the  hnal 
determinations  of  sales  at  less  than  fair 
value  of  fresh  cut  roses  from  Colombia 
and  Ecuador  to  reflect  the  correction  of 
ministerial  errors  made  in  the  margin 
calculations  in  these  determinations. 
Because  corrections  of  ministerial  errors 
for  one  company  in  the  Colombian 
investigation  results  in  its  exclusion 
from  any  potential  antidumping  order, 
we  are  issuing  this  notice  prior  to  the 
final  detennination  of  the  U.S. 
International  Trade  Commission.  These 
amendments  to  the  final  determinations 
are  being  published  in  accordance  with 
19  CFR  353.28(c). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  in  effect  on 
December  31, 1994. 

Case  History  and  Amendments  of  the 
Final  Determinations 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  February  6. 1995,  the 
Department  of  Commerce  (the 
Department)  published  its  hnal 


determinations  that  fresh  cut  roses  from 
Colombia  and  Ecuador  were  being  sold 
at  less  than  fair  value  (60  FR  6980, 
7019).  Subsequent  to  the  final 
determinations,  we  received  timely 
ministerial  error  allegations  from  certain 
respondents  in  the  Colombian  and 
Ecuadorian  investigations  pursuant  to 
19  CFR  353.28.  Section  751(f)  of  the  Act 
defines  a  "ministerial  error"  to  be  an 
error  "in  addition,  subtraction  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial."  Below 
is  a  discussion  of  the  alleged  errors  that 
we  determined  to  be  ministerial  enors 
as  defined  by  section  751(f)  of  the  Act. 
These,  and  the  alleged  errors  that  the 
Department  determined  not  to  be 
ministerial  in  nature,  are  detailed 
further  in  the  Decision  Memoranda  from 
Gary  Taverman  to  Barbara  R.  Stafford, 
dated  March  3. 1995,  which  is  on  file  in 
the  Import  Administration  Central 
Records  Unit.  Room  B-099  of  the  Main 
Commerce  Building. 

Colombia 

On  February  7  and  8,  respondents 
Rosex  Group,  Prisma  Group,  Agricola 
Bojaca.  Grupo  Sabana.  Flores  Mocari. 
Caicedo  Group.  Grupo  Intercontinental, 
and  Grupo  Papagayo,  alleged  that  the 
Department  made  ministerial  enors  in 
its  final  determination  and  requested 
that  the  Department  correct  these  errors. 
Petitioner  provided  comments  on  these 
allegations  on  February  14. 1995. 

Rosex  Group 

Issue  1 :  Rosex  Group  states  that  the 
Department  made  a  ministerial  enor  in 
the  calculation  of  its  per  unit  credit 
expense.  Rosex  Group  stated  that  it 
changed  its  reported  interest  rate  in  its 
December  5. 1994,  sales  listing  from  a 
dollar-denominated  rate  to  a  peso- 
denominated  interest  rate.  Because 
Rosex  Group  calculated  its  U.S.  imputed 
credit  using  a  peso-denominated  rate,  it 
contends  that  the  Department  should 
have  adjusted  this  rate  instead  of  a 
dollar-denominated  rate.  Petitioner 
maintains  that  the  Department's 
computer  instructions  to  change  the 
peso-based  interest  rate  to  a  dollar-based 
rate  appear  to  be  correct. 

We  agree  with  respondent  that  this 
error  constitutes  a  ministerial  error  as 
defined  by  section  751(0  of  the  Act.  It 
was  the  Department's  intention  to  use  a 
U.S.  interest  rate  of  7.575  percent  in 
Rosex  Group's  imputed  credit 
calculation.  Therefore,  we  have 
corrected  this  ministerial  enor. 


Prisma 

Issue  1 :  Prisma  argues  that  the 
computer  program  used  to  calculate  its 
margin  contained  an  enor  which 
incorrectly  computed  the  per-unit 
commission  for  all  U.S.  sales 
observations.  Stating  that  the 
Department  intended  to  calculate  a  U.S. 
commission  for  ten  specific  U.S.  sales 
observations.  Prisma  asserts  that  the 
program  mistakenly  caused  every  U.S. 
sales  commission  to  be  recalculated.  In 
addition,  Prisma  claims  that  there  is 
also  a  typographical  enor  in  the 
calculation  of  commissions  for  one  sales 
observation. 

We  agree  with  Prisma  that  these  are 
ministerial  errors,  and  have  revised  the 
computer  program  accordingly. 

Issue  2:  With  respect  to  inventory 
carrying  costs,  Prisma  notes  that  it 
included  the  period  normally  covered 
by  inventory  carrying  cost  in  its 
imputed  credit  calculation.  As  such, 
Prisma  argues  that  the  Department 
double-counted  this  expense  by 
calculating  a  separate  inventory  carrying 
cost.  Petitioner  maintains  that  the 
Department  imputed  inventory  carrying 
cost  for  seven  days  as  best  information 
available  (BLA)  for  those  respondents 
that  failed  to  provide  the  data,  and 
argues  that  because  Prisma  did  not 
submit  the  data  in  the  requested  form, 
it  cannot  now  argue  double-counting  to 
circumvent  the  application  of  BLA. 

We  agree  with  Prisma.  We  used  BLA 
for  inventory  canying  cost  for  those 
respondents  who  had  related  parties  in 
the  United  States  and  did  not  report 
inventory  carrying  costs  on  their 
exporter's  sales  price  (ESP)  sales. 
However,  because  Prisma  does  not  have 
a  related  party  in  the  United  States,  we 
incorrectly  calculated  inventory 
carrying  costs.  Therefore,  we  have 
adjusted  for  this  ministerial  enor. 

Issue  3:  Prisma  contends  that  the 
Department's  inflation  adjustment 
computation  incorrectly  assumed  that 
all  companies  within  the  Prisma  Group 
did  not  include  the  1992  inflation 
adjustment  in  their  submitted 
amortization  expense.  However, 
respondent  notes  that  the  cost 
verification  report  demonstrates  that 
Prisma  did  include  the  1992  inflation 
adjustment  for  farm  Del  Campo  in  its 
submitted  amortization  expenses. 

We  agree.  The  cost  verification  report 
at  page  9  indicates  that  one  of  the  seven 
Prisma  Group  farms  (Del  Campo)  did 
include  in  its  submitted  cost 
information  its  inflation  adjusted  pre- 
production  material  amortization  costs 
for  years  prior  to  the  period  of 
investigation  (POI).  The  other  six  farms 
that  make  up  the  Prisma  Group  did  not 


make  adjustments  for  inflation.  Because 
we  did  not  intend  to  make  an 
adjustment  for  Del  Campo  that  had 
already  been  made,  we  have 
recalculated  the  inflation  adjustment. 

Bojaca 

Issue  1:  Bojaca  contends  that  it  was 
incorrect  for  the  Department  to  use  BLA 
to  impute  amounts  for  brokerage  and 
duties  whenever  the  values  for  those 
expenses  were  reported  as  zero  for  U.S. 
ESP  customers.  Bojaca  asserts  that  it 
was  only  for  customer  4  that  there  were 
zero  values  for  brokerage  or  duties,  and 
maintains  that  because  it  could  not 
segregate  these  amounts,  it  reported  the 
combined  amounts  under  air  freight. 

Petitioner  argues  that  Bojaca  failed  to 
cite  to  any  questionnaire  response  or 
verification  exhibit  which  informed  the 
Department  that  brokerage  and  duty 
expenses  were  consolidated  with  air 
height.  Petitioner  asserts  that  Bojaca  did 
not  explain  why  a  reasonable  allocation 
methodology  could  not  segregate  these 
amounts,  and  adds  that  it  is  not  clear 
that  brokerage  and  duty  expenses  were 
always  included  in  air  height. 
Therefore,  petitioner  asserts  that  the 
Department's  choice  of  BLA  to  fill 
Bojaca's  reported  zero  values  does  not 
constitute  a  ministerial  enor. 

We  agree  with  respondent  in  part.  We 
verified  that  Bojaca  had  included  its 
duty  and  brokerage  expenses  in  its  air 
freight  expenses  for  customer  4. 
Therefore,  we  incorrectly  appUed  BLA  to 
customer  4.  However,  we  found  that 
there  are  zero  values  for  other  ESP 
customers.  Therefore,  we  have 
continued  to  use  BLA  for  the  other  ESP 
customers  that  have  a  zero  value 
reported  in  these  fields. 

Issue  2:  Bojaca  argues  that  the 
Department  incorrectly  calculated 
constructed  value  (CV)  packing  expense 
by  using  total  packing  expenses  for 
roses,  irrespective  of  destination,  rather 
than  total  U.S.  packing  expense. 

We  agree.  We  intended  to  use  total 
U.S.  packing  expenses  rather  than  total 
packing  expenses  in  our  CV  calculation. 
We  have  recalculated  CV  packing 
expense  to  correct  this  error. 

issue  3:  Bojaca  argues  that  the 
E)epartment  enoneously  allocated  the 
entire  group-wide  interest  expense  to 
roses,  when  it  should  have  allocated 
only  the  proportion  of  the  group-wide 
interest  expense  associated  with  rose 
activities.  Bojaca  argues  that  the  interest 
expense  associated  with  the  dairy  farm 
and  mini-roses  should  not  have  been 
included  in  the  calculation. 

We  agree.  We  intended  to  exclude 
from  our  cost  calculations  the  portion  of 
interest  expense  related  to  the  dairy 
farm.  We  purposely  did  not  allocate  any 


interest  expense  to  the  mini-roses 
because:  (1)  Respondent  indicated  that 
an  insignificant  portion  (less  than  one 
percent)  of  the  total  cultivated  area  of 
one  of  the  three  farms  within  the  Bojaca 
Group  produced  mini-roses;  and,  (2) 
because  the  cost  of  production  for  mini- 
roses,  the  basis  used  to  allocate  interest 
expense  to  Bojaca's  different  products, 
was  not  provided  by  the  company.  We 
intended  to  compute  interest  expense  by 
excluding  only  the  portion  of  interest 
expense  that  relates  to  the  dairy  farm. 
We  have  made  this  adjustment,  but  only 
as  it  related  to  the  dairy  farm. 

Mocari 

Issue  1 :  Mocari  argues  that  the 
Department  mistakenly  deducted  air 
freight  expenses  which  it  did  not  incur 
on  its  purchase  price  (PP)  sales 
transactions.  Mocari  points  out  that 
these  sales  were  made  on  an  FOB 
Bogota  basis,  and  requests  that  the 
Department  deduct  the  air  freight 
expenses  from  only  the  ESP  sales 
transactions.  The  petitioner  argues  that 
Mocari  had  ample  opportunity 
throughout  the  investigation  to  correct 
any  error  in  reporting  air  freight.  In 
addition,  the  petitioner  maintains  that 
Mocari  has  not  provided  a  basis  which 
demonstrates  that  its  proposed 
correction  would  be  limited  only  to 
removing  enoneous  expenses. 

We  agree  with  respondent.  We 
verified  that  Mocari  did  not  pay  air 
freight  for  PP  sales.  Therefore,  we  have 
corrected  the  error  by  deducting 
amounts  for  air  freight  from  ESP  sales 
only. 

Issue  2:  Mocari  claims  that  the 
E)epartment  mistakenly  included  it  in 
the  list  of  companies  that  had  no  U.S. 
borrowings  during  the  POI  and  should 
not  have  used  BLA  to  calculate  imputed 
credit  expenses  and  inventory  carrying 
cost.  Mocari  maintains  that  the 
Department  should  have  used  its  actual 
borrowing  rate  instead  of  the  publicly 
ranged  interest  rate  to  calculate  imputed 
credit  expenses  and  inventory  carrying 
costs. 

We  agree  with  respondent.  We 
intended  to  use  Mocari 's  actual  interest 
rate  in  our  imputed  credit  expenses  and 
inventory  carrying  costs  calculations. 
Mocari's  financial  statements  show  that 
it  paid  interest  on  short-term  borrowings 
during  the  POI.  Accordingly,  we  have 
revised  Mocari's  imputed  credit 
calculation  and  inventory  carrying  cost 
to  use  its  short-tenr  dollar-denominated 
interest  rate. 

Issue  3:  Mocari  claims  that  the 
Department  should  not  have  subtracted 
the  total  number  of  stems  returned  from 
the  sales  quantity  indicated  on  the  CV 
tables  because  the  amount  reported  was 


already  net  of  returns.  Therefore,  Mocari 
requests  that  the  Department  recalculate 
its  cost  of  manufacture  (COM)  using  the 
sales  quantity  indicated  on  line  8  of  the 
CV  tables.  In  addition,  Mocari  requests 
that  the  Department  not  subtract 
additional  stems  from  the  amount 
reported  on  line  8  of  the  CV  tables 
because  such  action  represents  an 
improper  double-counting  of  returns. 

The  petitioner  states  that  Mocari 
should  have  reported  an  amount  which 
was  inclusive  of  returns  in  line  8  of  the 
CV  tables  instead  of  an  amount  which 
was  net  of  returns.  The  petitioner  argues 
that  Mocari  should  have  notified  the 
Department  earlier  that  the  amount 
reported  on  line  8  of  the  CV  table  was 
net  of  retiuTis.  Therefore,  petitioner 
maintains  that  clerical  enor  comments 
are  not  the  forum  in  which  to  determine 
new  factual  claims. 

We  agree  with  respondent.  Sales 
verification  exhibit  19  shows  that  the 
amount  Mocari  reported  on  line  8  of  the 
CV  tables  is  net  of  returns.  Accordingly, 
we  have  recalculated  the  COM.  interest, 
and  general  and  administrative 
expenses  for  Mocari  using  the  quantity 
amount  on  line  8  of  the  CV  tables. 
Further,  because  this  figure  is  net  of 
returns,  we  did  not  deduct  an  additional 
amount  for  returns  from  this  figure;  this 
action  would  have  represented  double- 
counting. 

Grupo  Intercontinental 

Issue  1:  Grupo  Intercontinental 
(Intercontinental)  alleges  that  in  its  CV 
calculation,  the  Department  erred  in  its 
calculation  of  a  home  market  packing 
cost  as  BLA.  Intercontinental  argues  that 
the  Department  should  have  used  its 
U.S.packing  cost,  as  required  by  section 
353.'50(a)(3)  of  the  Department's 
regulations.  Intercontinental  further 
states  that  instead  of  using  the  verified 
U.S.  packing  expense  in  its  CV 
calculation,  the  Department  used  a 
home  market  BLA  amount  that  should 
have  been  applied  only  to  home  market 
sales  of  export  quality  roses  for  which 
no  packing  costs  were  reported. 
Therefore,  Intercontinental  requests  that 
the  Department  apply  the  U.S.  packing 
expense  in  its  CV  calculation. 

We  agree  that  the  Department  erred  in 
using  the  BLA  home  market  packing 
expense  for  CV.  While  we  properly 
applied  the  per  stem  packing  cost  for 
purposes  of  the  cost  test,  we  intended  to 
use  the  verified  U.S.  packing  amount  for 
calculating  CV.  Therefore,  we  revised 
our  calculation  to  correct  this  clerical 
error. 

Issue  2:  Intercontinental  states  that 
the  Department  intended  to  correct 
Colombian  Flower  Council  (CFC)  fees 
for  certain  customers  in  certain  months 
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and  that,  in  making  the  programming 
changes  necessary  to  accomplish  this 
task,  the  Department  mistakenly 
changed  the  CFC  fees  for  all  customers 
in  all  months.  We  agree,  and  have 
corrected  this  error. 

Caicedo  Group 

Issue  1:  Caicedo  states  that  the 
Department's  inflation  adjustment  was 
intended  to  be  a  reasonable  estimate  of 
the  effects  of  inflation  on  depreciation 
and  amortization  expenses  denominated 
in  historical  pesos.  Caicedo  argues, 
however,  that  the  Department  erred  in 
applying  its  inflation  adjustment  to  the 
company's  total  reported  cost  of 
cultivation,  including  current 
cultivation  costs,  and  that  this  is  the 
equivalent  of  pimitive  "BIA."  Caicedo 
further  argues  that  its  record  provides 
information  regarding  the  company's 
1993  depreciation  and  amortization  of 
pre-production  expenses. 

We  agree  that  the  Department 
mistakenly  adjusted  Caicedo's  current 
cultivation  costs  for  inflation. 
Accordingly,  we  have  recalculated  the 
inflation  adjustment  by  applying  the 
determined  inflation  rate  to  non-current, 
pre-production  amortization  and 
depreciation  costs  only. 

issue  2:  Caicedo  argues  that  the 
Department  should  adjust  the  cull 
revenue  to  recognize  the  insurance 
compensation  proceeds  the  company 
received  for  hailstorm  damage.  Caicedo 
states  that  the  insurance  proceeds, 
which  were  originally  reported  as  an 
offset  to  overhead,  were  subsequently 
reclassified  by  Caicedo  and  included  in 
the  balance  for  cull  revenue.  Caicedo 
concludes  that  the  Department  made  a 
ministerial  error  by  excluding  the 
reduction  in  rose  production  costs 
resultijig  from  the  insurance  proceeds. 

We  agree.  We  have  reduced  Caicedo's 
total  costs  by  the  insurance  proceeds 
received. 

Issue  3:  Caicedo  contends  that  the 
Department  made  two  ministerial  errors 
in  its  allocation  of  interest  expenses. 
First,  Caicedo  argues  that  the 
Department  erred  in  allocating  interest 
expense  over  total  export  quality  rose 
stems  sold  during  the  POI.  Because  the 
particular  companies  involved  produce 
and  sell  other  types  of  flowers,  Caicedo 
maintains  that  the  Department  should 
have  allocated  interest  expense  over 
total  flower  stems.  Second,  Caicedo 
claims  that  the  Department  failed  to 
allocate  any  of  the  combined  interest 
expense  to  Great  American  Bouquet 
S.A.  (GAB),  a  division  of  Inverfloral 
LTDA  (Inverfloral)  that  does  not  grow 
flowers,  but,  rather,  incorporates 
numerous  flower  types,  including  roses, 
into  bouquets.  Caicedo  concludes  that 


the  Department's  failure  to  allocate  the 
combined  interest  expenses  to  GAB  was 
inadvertent,  and  that  the  Department 
intended  to  allocate  the  combined 
interest  expenses  of  the  four  grower/ 
exporters  over  their  combined  stems 
sold  for  all  flower  types. 

We  agree.  We  intended  to  allocate  the 
combined  interest  expense  of  the  four 
grower/exporters  to  the  rose  operations 
of  those  companies,  including 
Inverfloral's  GAB  division.  Therefore, 
we  recalculated  Caicedo's  interest 
expense  by  first  allocating  the  total 
combined  interest  expenses  of  the  four 
companies  between  Inverfloral/GAB 
(non-grower)  and  the  other  three 
companies  (which  all  grow  flowers) 
based  on  the  ratio  of  Inverfloral/GAB's 
productive  and  long-term  assets  to  the 
total  productive  and  long-term  assets  of 
all  four  companies.  Because  companies 
generally  borrow  capital  in  order  to 
finance  the  purchase  of  such  assets,  we 
consider  this  approach  to  be  the  most 
reasonable  indicator  of  the  borrowing 
needs  of  the  rose  production  versus 
bouquet  assembly  sides  of  Caicedo's 
operations.  For  each  of  the  four  grower/ 
exporters,  we  included  in  productive 
assets  the  year-end  1993  financial 
statement  balances  for  inventory,  crop 
investments,  crops  in  development,  and 
long-term  assets,  including  fixed  assets. 

In  order  to  allocate  the  remaining 
interest  expense  between  rose  and  other 
flower  growing  operations  at  the  three 
production  companies,  we  used  the 
ratio  of  rose  cultivation  area  to  total 
cultivation  area,  for  the  three  companies 
that  grow  flowers.  This  methodology  is 
consistent  with  that  used  for  several  of 
the  other  Colombian  rose  growing 
companies. 

Ecuador 

On  February  8, 1995,  Arbusta-Agritab 
(Arbusta)  and  Guanguilqui  Agro 
Industrial  S.A.  (Guaisa)  made  timely 
allegations  that  the  Department  made 
ministerial  errors  in  its  final 
determination.  On  February  16, 1995, 
petitioner  provided  its  comments  on  the 
alleged  errors. 

Arbusta 

Issue  1 :  Arbusta  states  that  the 
Department  incorrectly  multiplied  DHL 
delivery  charges  by  quantity  before 
subtracting  this  expense  from  U.S.  price. 

We  agree.  Because  we  did  not  intend 
to  multiply  the  per  stem  DHL  expense 
by  quantity,  we  have  corrected  this 
error. 

Issue  2:  Arbusta  argues  that  the 
Department  incorrectly  disallowed  the 
company's  capitalization  of  costs 
incurred  during  the  vegetative  period. 


We  agree.  Because  we  inadvertently 
overlooked  the  inclusion  of  the 
capitalization  and  amortization  of  prior 
period  vegetative  period  costs,  we  have 
adjusted  the  CV  to  allow  for  the  current 
period  capitalization  of  vegetative 
period  costs. 

Issue  3:  Arbusta  alleges  that  the 
Department  mistakenly  added  actual 
historical  depreciation  expenses  to  CV 
instead  of  only  the  revaluation  of  those 
expenses.  Arbusta  contends  that  this 
addition  double  counts  the  amount  of 
historical  depreciation. 

We  agree.  We  inadvertently  added 
historical  depreciation  to  CV.  Therefore, 
because  we  unintentionally  double- 
counted  this  expense,  we  have  corrected 
the  error. 

Issue  4:  Arbusta  states  that  in  its  CV 
calculation  the  Department  used  an 
incorrect  packing  expense.  Petitioner 
also  notes  that  the  packing  cost  used  in 
the  CV  calculation  for  Arbusta  conflicts 
with  the  Department's  analysis 
memorandum. 

We  agree  with  both  petitioner  and 
respondent,  and  determine  this  to  be  a 
ministerial  error.  Accordingly,  we  have 
corrected  the  packing  expenses  used  in 
CV. 

Guaisa 

Guaisa  contends  that  the  Department 
reallocated  certain  expenses  to  roses 
based  on  an  incorrect  rose  area 
percentage  for  Guaisa  farm. 

We  agree  with  Guaisa  in  part.  We 
found  a  typographical  error  in  our 
calculation  of  the  correct  roses 
cultivated  area.  However,  the  rose  area 
calculated  by  Guaisa  that  it  requested  - 
the  Department  use  in  its  recalculation 
is  incorrect.  Accordingly,  we  have 
corrected  the  typographical  error  we 
found  in  our  original  calculation  and 
rejected  the  figure  calculated  by  Guaisa. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  are  fresh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  hybrid  teas,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches.  Loose  rose 
foliage  (greens),  loose  rose  petals  and 
detached  buds  are  excluded  from  these 
investigations.  Roses  are  classifiable 
under  subheadings  0603.10.6010  and 
0603.10.6090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  vwitten  description  of  the  scope  of 
these  investigations  is  dispositive. 

Suspension  of  Liquidation 

In  accordance  with  19  U.S.C.  1673b, 
we  are  directing  the  U.S.  Customs 


Service  to  continue  to  suspend 
liquidation  of  all  entries  of  fresh  cut 
roses  from  Colombia  and  Ecuador,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  fit)m  warehouse,  for 


consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  on  all  entries  equal  to  the 
estimated  weighted-average  amount  by 


which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  United  States 
price  as  shown  in  the  table  below.  The 
following  is  a  Ust  of  all  the  final 
margins,  including  the  amended  final 
margins,  in  these  investigations. 


Manufacturer/Producer/Exporter 


Margin 
percent 


Coioinbia 

Flores  Mocari  S.A.  (and  its  related  farms  Cultivos  Miramonte  and  Devor  ColomtMa) 

Rosex  (and  its  related  farnis  Rosex  Ltda.  La  Esquina  and  Paraiso  Farms),  Induflora  Ltda.,  and  Rosas  Sausalrto  LWa) 

Grupo  Prisma  (and  its  related  farms  Flores  del  Campo  Ltda..  Flores  Prisma  S.A.,  Flores  Acuarela  S.A    Rores  el  pinceV's  a" 

Rosas  del  Colomtxa  Ltda.,  Agropecuaria  Cuernavaca  Ltda)  '  '' 

Gaipo  Bojaca  (and  its  related  farms  Agricola  Bojaca  Ltda.,  Universal  Flowers,  arid  Raritesy  Rores  frop^^ 

Caicedo  Group  (and  its  related  farms  Agrobosque.  Productos  el  Rosa!  S.A.,  Productos  el  Zorro  S.A.,  Exportadones  Bochia  S  A  "- 

Flora  Ltda.,  Flores  del  Cauca.  Aranjuez  S.A.,  Andalucia  S.A..  inverfloral  S.A.,  and  Great  America  Bouquet) 
Grupo  Intercontinental  (and  its  related  farms  Flora  Intercontinental  and  Flores  Aguatiianca) 
All  Others 

Ecuador 

Arbusta-Agritab  (and  its  related  farms  Agrisabe,  Agritab,  and  Flaris) 
Guanguilqui  Agro  Industrial  S.A.  (and  its  related  farm  Indipasisa) 
All  Others 


2.86 
2.44 

0.00 
20.66 

15.07 
3.92 
5.53 


These  amended  final  determinations 
are  published  in  accordance  with 
section  751(f)  of  the  Act  and  19  CFR 
353.28(c). 

Dated:  March  3, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  95-^403  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  3510-OS-P 


[C-649-811] 

Final  Negative  Countervailing  Duty 
Determination:  Disposable  Pocket 
Lighters  From  Thailand 

AGENCY:  Import  Administration, 
■  International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Graham,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-4105. 

Final  Determination.  The  Department 
of  Commerce  ("the  Department") 
determines  that  no  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  disposable 
pocket  lighters. 


Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register,  59  FR  40525  (August 
9, 1994),  the  following  events  have 
occurred. 

On  September  13,  1994,  at  petitioner's 
request,  we  extended  the  final 
determination  in  this  investigation  to 
coincide  with  the  final. determination  in 
the  companion  antidumping 
investigation  (59  FR  46961). 

On  November  3, 1994,  respondents 
requested  that  the  Department  postpone 
the  final  antidumping  and 
countervailing  duty  determinations. 
Therefore,  on  November  16,  1994,  the 
Department  published  in  the  Federal 
Register  a  notice  postponing  the  final 
antidumping  and  countervailing  duty 
determinations  until  no  later  than 
March  8, 1995  (59  FR  59211). 

We  conducted  verification  of  the 
responses  submitted  on  behalf  of  the 
Government  of  Thailand  (GOT)  and 
Thai  Merry  Co.,  Ltd.  (Thai  Merry)  from 
October  17-18,  and  on  October  28, 
1994,  respectively.  We  received  case 
briefs  on  February  23,  1995,  from 
petitioner  and  respondent,  and  received 
a  rebuttal  brief  from  respondent  on 
March  1,  1995. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refillable,  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquified  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 


vapor  pressure  at  75  degrees  fahrenheit 
(24  degrees  Celsius)  exceeds  a  gauge 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Refillable,  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.220.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31,  1994. 

References  to  the  Counten'ailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31,  1989)  {Proposed 
Regulations],  which  were  withdrawn  on 
January  3,  1995  (60  FR  80),  are  provided 
solely  for  further  explanation  of  the 
Department's  CVD  practice.  The  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 

Injury  Test 

Although  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Tariff 
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Act  of  1930,  as  amended  ("the  Act"),  the 
merchandise  being  investigated  is  non- 
dutiable  under  the  Generalized  System 
of  Preferences  and  Thailand  is  a 
contracting  party  to  the  General 
Agreement  on  Tariffs  and  Trade. 
Thailand,  therefore,  is  entitled  to  an 
injury  test  on  imports  of  the  subject 
merchandise  pursuant  to  section 
303(a)(2)  of  the  Act.  On  June  20, 1994, 
the  ITC  preliminarily  determined  that 
imports  of  the  subject  merchandise  from 
Thailand  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Period  of  Investigation 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
period  of  investigation  ("POI"))  is 
calendar  year  1993. 

Analjrsis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification  and 
comments  made  by  interested  parties, 
we  determine  the  following: 

A.  Programs  Determined  to  be 
Countervailable 

1.  Section  31  of  the  Investment 
Promotion  Act 

The  Investment  Promotion  Act  of 
1977  ("IPA")  provides  incentives  for 
investment  to  promote  the  development 
of  the  Thai  economy.  The  IPA 
authorizes  an  array  of  tax  exemptions 
and  exclusions.  The  IPA  is  administered 
by  the  Board  of  Investment  (BOI) 
through  promotion  certificates.  These 
certificates  list  the  various  sections  of 
the  IPA  under  which  a  company  is 
eUgible  to  receive  benefits. 

Under  section  31,  companies  may 
obtain  a  three-to-eight  year  exemption 
from  payment  of  corporate  income  tax 
on  profits  derived  from  promoted 
activities,  as  well  as  deductions  from 
net  profits  for  losses  incurred  during  the 
tax  exemption  period.  The  1977  IPA  Act 
has  been  amended  several  times  and,  in 
1991,  the  GOT  passed  the  Investment 
Promotion  Act  No.  2  of  1991.  This  1991 
Act  was  the  law  in  effect  during  the  POI. 
Section  16  of  this  law  states  that  eligible 
activities  for  this  exemption  include 
"    *  •  *  activities  which  involve 
production  for  export." 

We  verified  that  Thai  Merry  applied 
for  and  received  section  31  income  tax 
exemptions  during  the  POI.  The 
approval  certificate  received  by  Thai 
Merry  for  participation  in  this  program 
states  that  "the  company  has  received  a 
promoted  status  in  the  business  for 
production  of  gas  lighters  for  export." 

Because  Thai  Merry  received  these 
benefits  for  exported  lighters,  we 


determine  that  this  program  confers  an 
export  bounty  or  grant.  To  calculate  the 
benefit  for  the  POI.  we  divided  the  tax 
savings  by  the  total  value  of  export 
sales,  pursuant  to  355.47(c)(l)(ii)  of  the 
Proposed  Regulations  (Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31, 1989)).  On  this  basis, 
we  calculated  a  net  bounty  or  grant  of 
0.23  percent  ad  valorem. 
Because  this  is  the  only 
countervailable  program  and  the  rate  is 
de  minimis,  pursuant  to  19  CFR  355.7 
(1994).  we  determine  that  no  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  disposable  pocket 
lighters  in  Thailand. 

B.  Programs  Determined  to  be  Not  Used 
We  established  at  verification  that  the 
following  programs  were  not  used 
during  the  POI. 

A.  Industrial  Estates/Export  Processing 

Zones 

B.  Preferential  Short-term  Loans  Under 

the  Export  Packing  Credit  Program 

C.  Tax  ana  Duty  Exemptions  Under  the 

Investment  Promotion  Act  (sections 
28,  33,  34,  36(1),  36(2),  36(3)  and 
36(4) 

D.  Tax  Certificates  for  Exporters 

E.  Rediscount  of  Industrial  Bills 

F.  International  Trade  Promotion  Fund 

Interested  Party  Comments 

Comment  1:  Petitioner  asserts  that  the 
Department  should  countervail 
government  subsidies  provided  to  two 
plants  which  provide  assembly  services 
under  subcontract  to  Thai  Merry.  These 
assembly  plants  are  not  owned  by  Thai 
Merry,  although  the  materials  processed 
in  these  facilities  are  the  property  of 
Thai  Merry.  These  assembly  plants  were 
discussed  in  the  course  of  the 
antidumping  (AD)  verification,  not  in 
the  CVD  verification.  Petitioner  beHeves 
that  because  one  of  these  plants 
assembles  safety-lock  lighters,  which  are 
only  sold  in  the  United  States,  the 
facility  may  be  benefitting  from  being 
located  in  an  export  processing  zone. 
Petitioner  asserts  that  unless  respondent 
can  provide  proof  that  these  facilities 
are  not  located  in  an  export  processing 
zone,  the  Department  should  presume 
that  these  plants  receive  subsidies  and 
that  Thai  Merry  benefits  from  such 
subsidies,  and  should  apply  a 
countervailing  duty  rate  to  Thai  Merry 
based  on  BLA. 

Respondent  contends  that  petitioner's 
brief  should  be  rejected  due  to  the 
inclusion  of  arguments  based  on 
inform.ation  not  on  the  record  of  the 


CVD  investigation.  (The  fact  that  Thai 
Merry  subcontracted  some  assembly 
operations  to  unrelated  firms  was  only 
raised  in  the  AD  investigation.) 

Respondent  emphasizes  that  the 
Department  verified  that  Thai  Merry  is 
not  located  in  an  export  processing  zone 
and  that  the  company  did  not  benefit 
from  this  program  during  the  POI. 
Additionally,  respondent  asserts  that 
since  the  Department  chose  not  to  verify 
the  location  of  the  subcontractor's 
assembly  plants  in  connection  with  the 
CVD  verification,  it  would  be  unfair  to 
assign  a  margin  to  Thai  Merry  based  on 
BIA. 

DOC  Position:  We  consider 
petitioner's  allegation  untimely  and, 
therefore,  have  not  considered  its 
allegation  in  this  investigation.  Pursuant 
to  §  353.31(c)(i)  of  the  Proposed 
Regulations,  "the  Secretary  wrill  not 
consider  any  subsidy  allegation 
submitted  by  the  petitioner  or  other 
interested  party,  as  defined  in  paragraph 
(i)(3).  (i)(4).  (i)(5).  or  (i)(6)  of  section 
355.2.  later  than:  (i)  In  an  investigation, 
40  days  prior  to  the  scheduled  date  of 
the  Secretary's  preliminary 
determination."  Petitioner  first  alleged 
that  subsidies  could  have  been  provided 
to  Thai  Merry's  unrelated  assembly 
plants  in  its  case  briefs.  13  days  prior  to 
the  final  determination. 

We  further  note  that  section  355.39  of 
the  Proposed  Regulations  does  not 
apply  in  this  case.  Section  355.39 
provides  that  if  "the  Secretary  discovers 
a  practice  which  appears  to  provide  a 
subsidy  with  respect  to  the  merchandise 
and  the  practice  was  not  alleged  or 
examined  in  the  proceeding,  the 
Secretary  will  examine  the  practice  if 
the  Secretary  concludes  that  sufficient 
time  remains  before  the  scheduled  date 
for  the  Secretary's  final  determination  or 
final  results  of  review."  In  the  context 
of  the  companion  AD  investigation,  the 
Department  verified  that  Thai  Merry 
subcontracts  certain  of  its  assembly 
operations.  The  Department  then 
verified  the  location  and  function  of 
these  plants,  and  the  fact  that  Thai 
Merry  did  not  own  these  assembly 
plants.  However,  in  the  context  of  this 
proceeding,  we  did  not  discover  "a 
practice  which  appears  to  provide  a 
subsidy."  Therefore,  the  Department 
would  not  have  been  obligated  to 
conduct  an  examination  of  the  situation, 
even  had  there  been  "sufficient  time"  to 

do  so. 

We  agree  with  respondents  that  it  is 
inappropriate  to  apply  BIA  to  Thai 
Merry  based  on  an  unsupported 
allegation  that  subsidies  may  have  been 
granted  to  the  assembly  plants  owned 
by  its  unrelated  subcontractor(s). 
Petitioner  has  not  made  a  sufficiently 


detailed  allegation  either  that  the 
assembly  plants  received 
countervailable  benefits,  or  how  such 
countervailable  benefits  might  be 
accruing  to  Thai  Merry  through  either  of 
these  plants. 

Petitioner  has  acknowledged  that 
these  assembly  plants  are  not  owned  by 
Thai  Merry.  Petitioner  has  provided  no 
argument  as  to  why  the  Department 
should  countervail  alleged  subsidies 
provided  to  an  unrelated  subcontractor 
of  a  company  under  investigation. 
Therefore,  we  conclude  that  Thai  Merry 
did  not  benefit  from  this  program. 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  95-0222054-6054-01;  1.0. 
021495A] 
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Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records  and  examination  of  original 
source  documents.  Our  verification 
resuhs  are  outHned  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  Since  we  have 
determined  that  no  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers  or  exporters  of  disposable 
pocket  lighters  in  Thailand,  the 
investigation  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  Hence,  the  FTC  is  not  required 
to  make  a  final  injury  determination 
with  respect  to  this  countervailing  duty 
proceeding. 

Return  of  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 
and  19  CFR  355.20(a)(4). 

Dated:  March  8, 1995. 
Susan  G.  Esseiman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-6400  Filed  3-14-95;  8:45  am) 
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Financial  Assistance  for  Chesapeake 
Bay  Stock  Assessments  to  Encourage 
Research  Projects  for  Improvement  in 
the  Stock  Conditions  of  the 
Chesapeake  Bay  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  A  total  of  $540,000  in  Fiscal 
Year  (FY)  1995  hinds  is  available 
through  the  NOAA/NMFS  Chesapeake 
Bay  Office  to  assist  interested  state 
fishery  agencies,  academic  institutions, 
and  other  nonprofit  organizations 
relating  to  cooperative  research  units,  in 
carrying  out  research  projects  to  provide 
information  for  Chesapeake  Bay  Stock 
Assessments  through  cooperative 
agreements.  About  $180,000  of  the  base 
amount  is  available  to  initiate  new 
projects  in  FY  1995,  as  described  in  this 
announcement.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
eligible  apphcations  will  be  accepted 
and  how  NMFS  will  determine  which 
applications  will  be  selected  for 
funding. 

DATES:  Applications  for  funding  under 
this  program  will  be  accepted  until  May 
1. 1995.  6  p.m.  eastern  standard  time. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
applications  will  be  accepted  by 
facsimile  machine  submission. 

Successful  applicants  generally  will 
be  selected  approximately  90  days  from 
the  date  of  publication  in  the  Federal 
Register  of  this  notice.  The  earliest  date 
for  awards  will  be  approximately  180 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice. 
ADDRESSES:  Send  applications  to:  M. 
Elizabeth  Gillelan,  Division  Chief, 
NOAA  Chesapeake  Bay  Office,  NMFS. 
410  Severn  Avenue.  Suite  107A, 
Annapolis,  MD  21403. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Elizabeth  Gillelan.  410/267-5660. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority.  The  Fish  and  Wildlife 
Act  of  1956.  as  amended,  at  16  U.S.C. 
753  (a),  authorizes  the  Secretary  of 
Commerce  (Secretary),  for  the  purpose 
of  developing  adequate,  coordinated, 
cooperative  research  and  training 


programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  the  several  states,  and 
with  nonprofit  organizations  relating  to 
cooperative  research  units.  The 
Departments  of  Commerce  (DOC), 
Justice.  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1995 
makes  funds  available  to  the  Secretary. 

B.  Catalog  of  Federal  assistance.  The 
research  to  be  funded  is  in  support  of 
the  Chesapeake  Bay  Studies  (CFDA 
11.457).  under  the  Chesapeake  Bay 
Stock  Assessment  Committee  (CBSAC). 

C.  Program  description.  The  CBSAC 
was  established  in  1985  to  plan  and 
review  Bay-wide  resource  assessments, 
coordinate  relevant  actions  of  state  and 
Federal  agencies,  report  on  fisheries 
status  and  trends,  and  determine,  fund 
and  review  research  projects.  The 
program  implements  a  Bay-wide  plan 
for  the  assessment  of  commercially, 
recreationally.  and  selected  ecologically 
important  species  in  the  Chesapeake 
Bay.  In  1988.  CBSAC  developed  a  Bay- 
wide  Stock  Assessment  Plan,  in 
response  to  provisions  in  the 
Chesapeake  Bay  Agreement  of  1987.  The 
plan  identified  that  key  ^stacles  to 
assessing  Bay  stocks  were  the  lack  of 
consistent.  Bay-wide,  fishery-dependent 
and  fishery-independent  data.  Research 
projects  funded  since  1988  have  focused 
on  developing  and  improving  fishery- 
independent  surveys  and  catch  statistics 
for  key  Bay  species,  such  as  striped 
bass,  oysters,  blue  crabs,  and  alosids. 
Stock  assessment  research  is  essential, 
given  the  recent  declines  in  harvest  and 
apparent  stock  condition  for  many  of 
the  important  species  of  the  Chesapeake 
Bay. 

11.  Areas  of  Special  Emphasis 

A.  Proposals  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
multidisciplinary.  Coordinated  efforts 
involving  multiple  eligible  applicants  or 
persons  are  encouraged.  Eligible  women 
and  minority  owned  and  operated  non- 
profit organizations  are  encouraged  to 
apply. 

Consideration  for  funding  will  be 
given  to  applications  that  address  the 
following  stock  assessment  research  and 
management  priorities  for  the 
Chesapeake  Bay.  These  are  listed  in 
priority  order: 

1.  Design  and  development  of  a  Bay- 
wide  recreational  survey  for  blue  crabs. 
This  study  should  provide  not  only 
estimates  of  blue  crab  harvest  by 
category  (eg.,  hard.  soft,  peeler)  and 
associated  effort,  but  also  biological 
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sample  data  on  size  or  age  distribution 
of  the  recreational  harvest.  This  could 
be  designed  as  a  stand-alone  survey,  or 
as  a  supplement  to  the  NMFS  Marine 
Recreational  Fisheries  Statistics  Survey 
(MRFSS). 

A  major  impediment  to  understanding 
the  status  of  the  fishery  resources  in  the 
Chesapeake  Bay  is  the  lack  of 
knowledge  of  the  total  removals,  by 
Hshing.  of  important  fish  and  shellfish 
species.  While  estimates  of  commercial 
catches  from  both  Maryland  and 
Virginia  are  available  based  on  state 
reporting  requirements,  estimates  of 
recreational  blue  crab  harvest  are  not 
available  for  most  years.  A  main 
concern  to  be  addressed  in  the  design  of 
this  survey  is  the  difficulty  in  obtaining 
estimates  of  recreational  blue  crab 
catches  since  much  of  the  harvest  is 
landed  at  private,  rather  than  public, 
docks  and  ramps. 

The  recreational  survey  design  should 
be  consistent  with  the  model  of  the 
NMFS  MRFSS.  with  its  two  principal 
design  components.  First,  a  telephone 
survey  instrument  used  to  enumerate 
total  period  and  seasonal  directed 
fishing  effort  by  mode.  Secondly,  an 
access  intercept  survey  component  to 
estimate  perioli/seasonal  mean  catch- 
rate  by  mode  and  category,  and  the 
collection  of  biological  characterization 
data. 

Proposals  for  this  priority  must 
address  the  following  aspects  of  the 
survey  design. 

a.  Identification  of  the  access- 
intercept  sampling  frame,  including: 

(1)  List  of  all  access  sites. 

(2)  Detailed  model  for  scheduling  the 
temporal  and  geographic  distribution  of 
field  interviews  within  the  sampling 
frame,  and  the  routing  scheme  among 
access  sites. 

(3)  Description  of  information  to  be 
obtained  from  interviews,  specifically 
the  interview  survey  questionnaire. 

(4)  Description  of  the  nature  and 
manner  of  collection  of  biological 
samples  which  will  minimally  include 
size.  sex.  and  category  by  mode. 

b.  Identification  of  the  telephone 
survey  sampling  frame,  including: 

(1)  Specincations  of  who  is  included 
in  the  sampling  frame  and  how  this  was 
determined. 

(2)  Complete  description  of  the 
temporal  distribution  of  telephone  calls 
and  associated  sample  size 
requirements. 

(3)  Specification  of  the  interview 
survey  questionnaire. 

c.  Completion  of  a  pilot  study,  which 
will  successfully  demonstrate  the 
effectiveness  of  the  above  two  survey 
components  for  the  estimation  and 
characterization  of  blue  crab 


recreational  harvest.  The  pilot  study 
should  minimally  address  the  following: 

(1)  Comparisons  of  catch  rates  among 
the  various  fishing  modes,  methods,  and 
times,  etc.  which  will  serve  as  the  basis 
for  determining  the  proportional 
sampling  needed  to  provide  unbiased 
estimates. 

(2)  Identification  and  resolution  of 
any  deficiencies  in  the  sampling  frame. 

13)  Final  estimates  of  the  pilot  study 
period  recreational  harvest  by  category, 
mode  (with  associated  effort)  and 
measures  of  percent  standard  error 
about  the  point  estimates. 

Copies  of  a  report  of  a  workshop 
which  discussed  concerns  specific  to 
the  design  of  a  recreational  blue  crab 
survey  may  be  obtained  from  the  NOAA 
Chesapeake  Bay  Office.  • 

2.  Design  and  conduct  a  study  to 
determine  the  discard  mortality  and 
discard  size  frequencies  in  the 
commercial  and  recreational  fisheries  in 
Chesapeake  Bay.  This  study  should 
provide  information  on  the  reason  for 
discard  (e.g.,  minimum  size  regulation, 
lack  of  market,  etc.).  the  length 
distribution  of  discards,  and  discard 
mortality  rates,  primarily  for  summer 
flounder  and  bluefish,  as  well  as  other 
important  Bay  species.  This  is  to  be  a 
onetime  study,  not  a  design  effort  for 
future  implementation. 

Discarcf  information  is  limited  and 
current  assessments  are  forced  to  use 
analogous  information  from  other 
species  and  limited  areas.  Data  from  this 
study  would  be  a  valuable  improvement 
in  coastwide  assessments. 

3.  Design  of  a  cost-effective  American 
shad  mark-and-recapture  (tagging)  study 
which  would  provide  abundance  and 
mortality  estimates  for  Chesapeake  Bay 
stocks.  There  is  currently  a  Bay-wide 
moratorium  on  the  harvest  of  American 
shad,  yet  coastal  intercept  fisheries 
continue  to  harvest  this  species.  This 
study  should  be  designed  to  identify 
which  fisheries  harvest  Bay  stocks,  and 
provide  estimates  of  the  abimdance  and 
mortality  rates  for  those  stocks. 

B.  Applications  addressing  the 
priorities  should  build  upon,  or  take 
into  account,  any  related  past  or  current 
work. 

m.  How  to  Apply 

A.  Eligible  Applicants.  Applications 
for  cooj)erative  agreements  under  the 
Chesapeake  Bay  Studies  Program  may 
be  submitted,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by 
any  state  game  and  fish  department, 
college  or  university,  or  other  nonprofit 
organizations  relating  to  cooperative 
research  units.  Other  Federal  agencies 
or  institutions  are  not  eligible  to  receive 
Federal  assistance  under  this  notice. 


DOC/NOAA/NMFS  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households)  are  not 
eligible  to  submit  an  application  under 
this  solicitation  or  aid  in  the  preparation 
of  an  application,  except  to  provide 
information  on  program  goals,  funding 
priorities,  application  procedures,  and 
completion  of  application  forms.  Since 
this  is  a  competitive  program,  assistance 
will  not  be  provided  in  conceptualizing, 
developing,  or  structuring  proposals. 

Eligiole  applicants  outside  the 
Chesapeake  Bay  region  may  submit 
proposals,  as  long  as  their  objectives 
support  the  technical  and  management 
priorities  of  the  Chesapeake  Bay,  as 
defined  in  section  I1.A.  above.  All 
solicited  proposals  received  by  the 
closing  date  will  be  considered  by 

NMFS. 

B.  Duration  and  terms  of  funding. 
Under  this  solicitation,  NMFS  will  fund 
Chesapeake  Bay  Stock  Assessment 
Research  Projects  for  1  year  cooperative 
agreements.  The  cooperative  agreement 
has  been  determined  as  the  appropriate 
funding  instrument  because  of  the 
substantial  involvement  of  NMFS  in: 

1.  Developing  program  research 
priorities; 

2.  Evaluating  the  performance  of  the 
program  for  effectiveness  in  meeting 
regional  goals  for  Chesapeake  Bay  stock 
assessments; 

3.  Monitoring  the  progress  of  each 
funded  project; 

4.  Holding  periodic  workshops  with 
investigators;  and 

5.  Working  with  recipients  in 
preparation  of  annual  reports 
summarizing  current  accomplishments 
of  the  Chesapeake  Bay  Stock 
Assessment  Committee.  Project  dates 
should  be  scheduled  to  begin  no  later 
than  1  October  1995.  Cooperative 
agreements  are  approved  on  an  annual 
basis  but  may  be  considered  eligible  for 
continuation  beyond  the  first  project 
and  budget  period  subject  to  the 
approved  scope  of  work,  satisfactory 
progress,  and  availability  of  funds  at  the 
total  discretion  of  NMFS.  However, 
there  are  no  assurances  for  such 
continuation.  Publication  of  this  notice 
does  not  obUgate  NMFS  to  award  any 
specific  cooperative  agreement  or  to 
obligate  any  part  of  the  entire  amount  of 
funds  available. 

C.  Cost  Sharing.  Applications  must 
reflect  the  total  budget  necessary  to 
accomplish  the  project,  including 
contributions  and/or  donations.  Cost 
sharing  is  not  required  under  the 
Chesapeake  Bay  Stock  Assessment 
Research  Program.  However,  cost 
sharing  is  encouraged  to  enhance  the 
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value  of  a  project,  and  in  case  of  a  tie 
in  (fcnsidering  proposals  for  funding, 
cost  sharing  may  affect  the  final 
decision.  The  appropriateness  of  all  cost 
sharing  will  be  determined  on  the  basis 
of  guidance  provided  in  applicable 
Federal  cost  principles.  If  an  applicant 
chooses  to  share  costs,  and  if  that 
apphcation  is  selected  for  funding,  the 
applicant  will  be  bound  by  the 
percentage  of  cost  sharing  reflected  in 
the  award  documents. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  governments  or  the 
value  of  in-kind  contributions.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  In-kind 
contributions  are  noncash  contributions 
provided  by  the  applicant  or  non- 
Federal  third  parties.  In-kind 
contributions  may  be  in  the  form  of,  but 
are  not  limited  to,  personal  services 
rendered  in  carrying  out  functions 
related  to  the  project,  and  permission  to 
use  real  or  personal  property  owned  by 
others  (for  which  consideration  is  not 
required)  in  carrying  out  the  project.  To 
support  the  budget,  the  applicant  must 
describe  briefly  the  basis  for  estimating 
the  value  of  the  non-Federal  funds 
derived  from  in-kind  contributions. 

The  total  cost  of  a  project  begins  on 
the  effective  date  of  a  cooperative 
agreement  between  the  applicant  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  the  award,  are 
neither  reimbursable  nor  recognizable  as 
part  of  the  recipient's  cost  share. 

D.  Format.  1.  Applications  for  project 
funding  must  be  complete.  Applicants 
must  identify  the  specific  research 
priority  or  priorities  to  which  they  are 
responding.  For  appUcations  containing 
more  than  one  project,  each  project 
component  must  be  identified 
individually  using  the  format  specified 
in  this  section.  If  an  application  is  not 
in  response  to  a  priority,  it  should  be  so 
stated.  Apphcants  should  not  assume 
prior  knowledge  on  the  part  of  NMFS  as 
to  the  relative  merits  of  the  project 
described  in  the  application. 
Applications  are  not  to  be  bound  in  any 
manner  and  should  be  one-sided.  All 
incomplete  applications  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and 
two  copies  of  the  complete  application. 
2.  Applications  must  be  submitted  in 
the  following  format: 


a.  Cover  sheet.  An  applicant  must  use 
OMB  Standard  Form  424  (revised  4-92) 
as  the  cover  sheet  for  each  project. 
Applicants  may  obtain  copies  of  these 
forms  from  the  NOAA  Grants 
Management  Division  or  the  NOAA 
Chesapeake  Bay  Office  (see  ADDRESSES). 

b.  Project  summary.  Each  proposal 
must  contain  a  summary  of  not  more 
than  one  page  that  provides  the 
following: 

(1)  Project  title. 

(2)  Project  status  (new). 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  Principal  Investigators). 

(6)  Project  objectives. 

(7)  Summary  of  work  to  be  performed. 

(8)  Total  Federal  funds  requested. 

(9)  Cost  sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

(10)  Total  project  cost. 

c.  Project  description:  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  If  an 
application  is  awarded,  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public  for 
review;  therefore,  NMFS  cannot 
guarantee  the  confidentiafity  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 

Each  project  must  be  described  as 
follows: 

(1)  Identification  of  problem(s): 
Describe  the  specific  problem  to  be 
addressed  and  the  area  of  emphasis  to 
which  the  project  responds  (see  section 
n  above). 

(2)  Project  objectives:  This  is  one  of 
the  most  important  parts  of  the  Project 
Proposal.  Use  the  following  guidelines 
for  stating  the  objective  of  the  project. 

(a)  Keep  it  simple  and  easily 
understandable. 

(b)  Be  as  specific  and  quantitative  as 
possible. 

(c)  Specify  the  "what  and  when;" 
avoid  the  "how  and  why." 

(d)  Keep  it  attainable  within  the  time, 
money,  and  human  resources  available. 

(e)  Use  action  verbs  that  are 
accomplishment  oriented. 

(3)  Need  for  Government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Any  appropriate  database  to 
substantiate  or  reinforce  the  need  for  the 
project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sources  of  funding  that  are  or  have  been 
sought  for  the  project. 


(4)  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

(5)  Project  statement  of  work:  The 
Statement  of  Work  is  the  scientific  or 
technical  action  plan  of  activities  that 
are  to  be  accomplished  during  each 
budget  period  of  the  project.  This 
description  must  include  the  specific 
methodologies,  by  project  job  activity, 
proposed  for  accomplishing  the 
proposal's  objective(s).  If  the  work 
described  in  this  section  does  not 
contain  sufficient  detail  to  allow  for 
proper  technical  evaluation,  NMFS  will 
not  consider  the  application  for  funding 
and  will  return  it  to  the  applicant. 

Investigators  submitting  proposals  in 
response  to  this  announcement  are 
strongly  encouraged  to  develop  inter- 
institutional,  inter-disciplinary  research 
teams  in  the  form  of  single,  integrated 
proposals  or  as  individual  proposals 
that  are  clearly  linked  together.  Such 
collaborative  efforts  will  be  factored  into 
the  final  funding  decision. 

Each  Statement  of  Work  must  include 
the  following  information: 

(a)  The  applicant's  name. 

(b)  The  inclusive  dates  of  the  budget 
period  covered  under  the  Statement  of 
Work. 

(c)  The  title  of  the  proposal. 

(d)  The  scientific  or  technical 
objectives  and  procedures  that  are  to  be 
accomplished  during  the  budget  period. 
Devise  a  detailed  set  of  objectives  and 
procedures  to  answer  who.  what,  how, 
when,  and  where.  The  procedures  must 
be  of  sufficient  detail  to  enable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 
activities. 

(e)  Location  of  the  work. 

(f)  A  list  of  all  project  personnel  and 
their  responsibilities. 

(g)  A  milestone  table  that  summarizes 
the  procedures  (from  item 
III.D.2.c.(5)(d))  that  are  to  be  attained  in 
each  month  covered  by  the  Statement  of 
Work. 

(6)  Participation  by  persons  or  groups 
other  than  the  applicant:  Describe  the 
level  of  participation  required  in  the 
project(s)  by  NOAA  or  other  government 
and  non-government  entities.  Specific 
NOAA  employees  should  not  be  named 
in  the  initial  proposal. 

(7)  Federal,  state  and  local 
government  activities:  List  any  programs 
(Federal,  state,  or  local  government  or 
activities,  including  Sea  Grant,  state 
Coastal  Zone  Management  Programs, 
NOAA  Oyster  Disease  Research 
Program,  the  state/Federal  Chesapeake 
Bay  Program,  etc.)  this  project  would 
affect  and  describe  the  relationship 
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between  the  project  and  those  plans  or 
activities. 

(8)  Project  management  Descnbe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  appUcant  who  will  be 
involved  with  the  project.  If  a 
consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qiudifications  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection. 

(9)  Monitoring  of  project  performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Infect  impacts:  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  production,  sales, 
product  quahty  and  safety,  improved 
management,  or  any  other  values  that 
will  be  produced  by  this  project. 
Describe  how  these  products  or  services 
will  be  made  available  to  the  fisheries 
and  management  communities. 

(11)  Evaluation  of  project  The 
appUcant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
at  the  end  of  each  budget  period  and  in 
the  final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical 
feasibility,  or  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety, 
management  effectiveness,  or  other 
measurable  factors. 

(12)  Total  project  costs:  Total  project 
cost  is  the  amount  of  funds  required  to 
accomplish  what  is  proposed  in  the 
Statement  of  Work,  and  includes 
contributions  and  donations.  All  costs 
must  be  shown  in  a  detailed  budget.  A 
standard  budget  form  (SF-424A)  is 
available  from  the  offices  listed  (see 
ADDRESSES).  NMFS  will  not  consider 
fees  or  profits  as  allowable  costs  for 
grantees.  Additional  cost  detail  may  be 
required  prior  to  a  final  analysis  of 
overall  cost  allowability,  allocability, 
and  reasonableness.  The  date,  period 
covered,  and  findings  for  the  most 
recent  financial  audit  performed,  as  well 
as  the  name  of  the  audit  firm,  the 
contact  person,  and  phone  number  and 
address,  must  be  also  provided. 

d.  Supporting  documentation: 
Provide  any  required  documents  and 
any  additional  information  necessary  or 
useful  to  the  description  of  the  project. 
The  amoimt  of  information  will  depend 
on  the  type  of  project  proposed,  but 
should  be  no  more  than  20  pages.  The 
applicant  should  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 


the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  may  be 
underestimated.  The  absence  of 
adequate  supporting  documentation 
may  cause  reviewers  to  question 
assertions  made  in  describing  the 
project  and  may  result  in  lower  ranking 
of  the  project.  Information  presented  in 
this  section  should  be  clearly  referenced 
in  the  project  description. 

IV.  Evaluatioo  Criteria  and  Selection 
Procedures 

A.  Initial  evaluation  of  applications. 
Applications  will  be  reviewed  by  NOAA 
to  assure  that  they  meet  all  requirements 
of  this  announcement,  including 
eligibiUty  and  relevance  to  the 
Chesapeake  Bay  Stock  Assessment 
Research  Program. 

B.  Consultation  with  experts  in  the 
field  of  stock  assessment  research.  For 
appUcations  meeting  the  requirements 
of  this  solicitation,  NMFS  will  conduct 
a  technical  evaluation  of  each  project 
prior  to  any  other  review.  This  review 
normally  will  involve  experts  from  non- 
NOAA  as  well  as  NOAA  organizations. 
All  comments  submitted  to  NMFS  will 
be  taken  into  consideration  in  the 
technical  evaluation  of  projects. 
Technical  evaluators  will  submit 
independent  reviews  to  NMFS. 
Reviewers  will  be  asked  to  comment  on 
the  following  evaluation  criteria: 

1.  Problem  description  and 
conceptual  approach  for  resolution, 
especially  the  appUcant's 
comprehension  of  the  problem(s), 
familiarity  with  related  work  that  is 
completed  or  ongoing,  and  the  overall 
concept  proposed  to  resolve  the 
problem(s)  (30  points). 

2.  Soimdness  of  project  design/ 
technical  approach,  especially  whether 
the  applicant  provided  sufficient 
information  to  technically  evaluate  the 
project  and,  if  so,  the  strengths  and 
weaknesses  of  the  technical  design 
proposed  for  problem  resolution  (35 
points). 

3.  Project  management  and  experience 
and  qualifications  of  personnel, 
including  organization  and  management 
of  the  project,  and  the  personnel 
experience  and  qualifications  (15 
points). 

4.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (20  points). 

C.  Review  Panel.  NMFS  will  convene 
a  review  panel  consisting  of  at  least 
three  regionally  recognized  experts  in 
the  scientific  and  management  aspects 
of  stock  assessment  research  who  will 
conduct  reviews  as  follows: 

1.  Evaluate  technical  reviews. 


2.  Provide  independent  review  based 
on  the  same  criteria  as  the  technical 
review. 

3.  Discuss  all  review  comments  as  a 
panel. 

4.  Provide  individual  panelist  scores 
and  suggestions  for  modifications  (i.e., 
budget,  personnel,  technical  approach, 

etc.). 

D.  Funding  decision.  1.  AppUcations 
will  be  ranked  by  NMFS  into  two 
groups:  (a)  Recommended,  and  (b)  not 
reconmiended.  As  previously  stated 
(section  IE  A.I.),  collaborative  proposals 
and  applications  which  propose  a  cost 
share  are  strongly  encouraged,  and 
therefore  will  be  given  added  weight  in 
the  selection  process.  Numeric  ranking 
will  be  the  major  consideration  for 
deciding  which  of  the  "recommended" 
proposals  will  be  selected  for  funding. 

2.  After  projects  have  been  ranked  for 
funding,  the  Chief  of  the  NOAA/NMFS 
Chesapeake  Bay  Office,  in  consultation 
with  the  Assistant  Administrator  for 
Fisheries,  NOAA,  will  determine  the 
projects  to  be  recommended  for  funding 
based  upon  the  technical  evaluations, 
panel  review,  and  the  evaluation  factors; 
ascertain  which  projects  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  fimding  by  other 
Federal  offices;  and,  determine  the 
amoimt  of  funds  available  for  the 
program.  The  exact  amount  of  funds 
awarded  to  each  project  will  be 
determined  in  preaward  negotiations 
between  the  applicant,  the  Grants 
Office,  and  the  NOAA/NMFS 
Chesapeake  Bay  Office  staff. 

V.  Administrative  Requirements 

A.  Obligations  of  the  applicant  1. 
Deliverables— hi  addition  to  quarterly 
status  and  budget  reports,  and  at  the 
time  of  submission  of  the  final  report  of 
results  of  funded  projects,  recipients 
must  submit  a  four-to-five  page 
summary  of  project  work  and  results 
that  will  be  compiled  in  a  report  of 
Chesapeake  Bay  Stock  Assessment 
Research  Program  results.  Projects  that 
produce  non-experimental  data  must 
have  copies  of  these  data  transferred  to 
the  NOAA/NMFS  Chesapeake  Bay 
Office  in  both  compiled,  hard  copy 
format,  and  as  a  verified,  electronic  data 
file.  Full,  clearly  stated  documentation 
of  the  contents  of  such  data  files  must 
be  submitted  with  these  data. 

2.  Periodic  workshops — Investigators 
will  be  expected  to  attend  one  or  two 
workshops  with  other  Stock  Assessment 
Research  Program  researchers  to 
encourage  interdisciplinary  dialogue 
and  forge  synthesis  of  results. 

3.  Primary  applicant  certifications — 
All  primary  appUcants  must  submit  a 


completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

a.  Nonprocurement  debarment  and 
suspension — Prospective  participants 
(as  defined  at  15  CFR  26.105)  are  subject 
to  15  CFR  part  26,  "Nonprociu«ment 
Debarment  and  Suspension,"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

b.  Drug-free  wor/cp/ace— Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-lobbying— Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

d.  Anti-lobbying  disclosure — Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

4.  Lower  tier  certifications — 
Recipients  shall  require  appUcants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
dociunent. 

B.  Other  requirements.  1.  Federal 
policies  and  procedures — Recipients 
and  subrecipients  are  subject  to  all 
Federal  laws  and  Federal  and  DOC 
poUcies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 


Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15.  1995  /  Notices 


13967 


2.  Indirect  cost  rates— The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  appUcation  under  this  program  must 
not  exceed  the  current  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency.  NOAA's  acceptance  of 
negotiated  rates  is  subject  to  total 
indirect  costs  not  to  exceed  100%  of 
total  direct  costs.  This  language  is 
pursuant  to  the  NOAA  Grants  and 
Cooperative  Agreements  Policy  Manual, 
Chapter  3(B)(2). 

3.  Past  per/brmanc^— Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  In  addition,  any 
recipient  and/or  researcher  who  is  past 
due  for  submitting  acceptable  progress 
reports  on  any  previous  project  funded 
under  this  program  may  be  ineligible  to 
be  considered  for  new  awards  until  the 
delinquent  reports  are  received, 
reviewed  and  deemed  acceptable  bv 
NMFS. 

4.  Financial  management 
certifications/ preaward  accounting 
su/vey— Successful  applicants,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  OMB 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  appUcant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the  DOC 
prior  to  execution  of  the  award. 

5.  Delinquent  Federal  debts— No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

a.  The  delinquent  account  is  paid  in 
hill; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
DOC  are  made. 

6.  Name  checks — Potential  recipients 
may  be  required  to  submit  an 
"Identification-Application  for  Funding 
Assistance"  (Form  CD-346),  which  is 
used  to  ascertain  background 
information  on  key  individuals 
associated  with  the  potential  recipient. 
All  non-profit  and  for-profit  applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  appUcant  have  been  convicted 
of  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  that  significantly  reflect 
on  the  applicant's  management  honesty 
or  financial  integrity.  AppUcants  will 
also  be  subject  to  credit  check  reviews. 

7.  False  statements— A  false  statement 
on  the  appUcation  is  grounds  for  denial 


or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

8.  Preaward  activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

9.  Purchase  of  American-made 
equipment  and  products — Applicants 
are  hereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  Ameiii;an-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
PubUc  Law  103-317,  sections  607(a) 
and(b). 

10.  Other — If  an  appUcation  is 
selected  for  funding,  DOC  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award. 
Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
DOC. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

AppUcations  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Prior  notice  and  an  opportimity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibiUty 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  notice  contains  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act,  which  have  been 
approved  by  OMB  under  OMB  control 
numbers  0348-0043,  0348-0044,  and 
0605-0001. 

Dated:  March  7,  1995. 
Gary  Matlock, 

Program  Management  Officer.  National 

Marine  Fisheries  Service. 

(FR  Doc.  95-6312  Filed  3-14-95;  8:45  am] 
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Soutti  Atlantic  Flshary  Managament 
Council;  PubUc  Maating 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Ccnmierce. 

ACTION:  Notice  of  pubUc  meeting. 

summary:  The  South  Atlantic  Coimdl's 
(Council)  Ad  Hoc  Rock  Shrimp 
Advisory  Panel  (Panel)  will  meet  on 
March  30. 1995.  at  the  Town  and 
Country  Inn,  2008  Savannah  Highway, 
Charleston,  SC;  telephone:  (803)  571- 

1000. 

The  Panel  will  discuss  options  for 
Amendment  1  to  the  Shrimp  Fishery 
Management  Plan  that  will  protect 
bottom  habitat  while  allowing  the  rock 
shrimp  industry  to  operate,  llie  Panel 
also  will  discuss  options  for  permits  and 
mandatory  reporting  requirements  in 
the  fishery,  as  well  as  the  information 
provided  by  indxistry  on  harvest  areas 
and  landings  of  rock  shrimp  in  the 
South  Atlantic  region. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
South  AUantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407-4699; 
telephone:  (803)  571-4366. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  at  the  above  address  by 
March  23, 1995. 

Dated:  March  9. 1995. 
David  S.  Oestiii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-6315  Filed  3-14-95;  8:45  am) 
■ajjNO  COM  3sie-a-F 

p.D.  0307950] 

Car1t)baan  FIstiery  Management 
Council;  Put)iic  lyiaatings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
separate  meetings.  The  Council  will 
hold  its  83rd  regular  public  meeting  to 
discuss  the  Draft  Queen  Conch  Fishery 
Management  Plan,  among  other  topics. 
The  Council  will  convene  on  March 
29, 1995,  from  9:00  a.m.  imtil  5:00  p.m. 


and  on  March  30.  from  9:00  a.m.  until 
approximately  12:00  noon. 

The  Administrative  Committee  will 
meet  on  March  28,  from  10:00  a.m.  until 
12:00  noon,  to  discuss  administrative 
matters  regarding  Coimcil  operation  and 
in  closed  session  to  discuss  personnel 
matters  at  the  Council  office,  from  2:00 
p.m.  until  5:00  p.m. 

Except  as  noted,  both  meetings  will  be 
held  at  the  Conference  Room  of  the 
Travelodge  Hotel,  in  Isla  Verda,  PR. 

Except  for  the  closed  session  above, 
all  other  meetings  are  open  to  the 
public,  and  will  be  conducted  in 
English.  However,  simultaneous 
translation  (Spanish-English)  will  be 
available  during  the  Coimcil  meeting 
(March  29  and  30).  Fishers  and  other 
interested  persons  are  invited  to  attend 
and  participate  with  oral  or  written 
statements  regarding  agenda  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Coimcil, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  PR  00918-2577;  telephone: 
(809) 766-5926. 

SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  and/or  other 
auxiliary  aids  please  contact  Mr.  Miguel 
A.  Rolon,  Executive  E>irector.  Caribbean 
Fishery  Management  Council,  at  the 
above  address  and  telephone  number,  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  March  9. 1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc  95-6314  Filed  3-14-95;  8:45  am) 

aiUMQ  coot  3610-22-F 


p.D.  030795E] 

Caribbean  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Scientific  and  Statistical 
Committee  (SSC)  and  the  Advisory 
Panel  (AP)  of  the  Caribbean  Fishery 
Management  Council  (Council)  will 
hold  separate  meetings  to  discuss  the 
Draft  Queen  Conch  Fishery  Management 
Plan. 

The  SSC  will  meet  on  March  21, 1995, 
at  the  Travelodge  Hotel,  San  Juan, 
Puerto  Rico.  The  AP  will  meet  on  March 
27,  at  the  same  location.  Both  meetings 


will  begin  at  10:00  a.m.  and  adjourn  at 
4:00  p.m. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  the  English 
language.  However,  simultaneous 
translation  (English/Spanish)  will  be 
available  at  the  AP  meeting. 

Fishers  and  other  interested  persons 
are  invited  to  attend.  Members  of  the 
public  will  be  allowed  to  submit  oral  or 
written  statements  regarding  agenda 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Muiioz  Rivera  Avenue.  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (809)  766-5926. 
SUPPLEMENTARY  information:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  and/or  other 
auxiliary  aids  please  contact  Mr.  Miguel 
A.  Rolon,  Executive  Director,  Caribbean 
Fishery  Management  Council,  at  the 
above  address  and  telephone  number,  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  March  9, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-6313  Filed  3-14-95;  8:45  am] 
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COMMISSION  ON  aVIL  RIGHTS 

Notice  of  Public  Meeting  Cancellation 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
CaUfomia  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  on  Friday,  March  17, 1995,  at 
10:00  a.m.  and  adjourned  at  5:00  p.m., 
at  the  Hobday  Inn-Marine  Worid,  1000 
Fairgrounds  Drive,  Vallejo,  California 
94589,  has  been  canceled. 

The  original  notice  for  the  March  17, 
1995,  meeting  was  announced  in  the 
Federal  Register  on  February  24, 1995, 
FR  Doc.  95-4528,  60  FR-10350,  No.  37. 

Persons  desiring  additional 
information  should  contact  Philip 

Montez,  Director  of  the  Western 

Regional  Office,  213-894-3437  (TTD 
213-894-0508). 

Dated  at  Washington,  DC,  March  10, 1995. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-6476  Filed  3-14-95;  8:45  am] 
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Agenda  and  Notice  of  Public  IMeetIng 
of  the  Nevada  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  will  convene  on  9:30  a.m. 
to  12:00  p.m.  on  Friday,  April  7, 1995, 
at  the  Offices  of  Walther,  Key,  Maupin, 
et  al,  3500  Lakeside  Drive,  2nd  Floor. 
Reno,  Nevada  89509.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State  and  plan 
future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Margo 
Piscevich.  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  3, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-6290  Filed  3-14-95;  8:45  am) 

BILUNG  COOE  633S-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force  . 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Science  &  Technology  Review 
of  Advanced  Weapons  will  meet  on  3- 
7  April  1995  at  IGrtland  AFB,  NM  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of 
Advanced  Weapons. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-6281  Filed  3-14-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  would 
give  approval,  which  must  be  obtained 
under  the  above-mentioned  agreements, 
for  the  follovdng  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  materials  of 
United  States  origin,  as  follows: 
Switzerland  to  the  United  Kingdom  for 
the  purpose  of  reprocessing  112 
irradiated  fuel  assemblies  containing 
approximately  20,000  kilograms  of 
uranium  and  containing  165  kilograms 
of  the  isotope  uranium-235  (enriched  to 
approximately  a.83%)  and  185 
kilograms  of  plutonium  from  the 
Muhleberg  nuclear  power  station.  This 
subsequent  arrangement  is  designated  as 
RTD/EU(SD)-81. 

The  United  States  has  received 
assurance  from  the  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  the 
United  Kingdom,  and  will  not  be 
transferred  from  the  United  Kingdom, 
nor  put  to  any  use.  without  the  prior 
consent  of  the  United  States 
Government. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2160).  are 
submitted  to  the  Committee  on 
International  Relations  of  the  House  of 
Representatives  and  the  Committee  on 
Foreign  Relations  of  the  Senate.  The  two 


time  periods  referred  to  above  shall  run 
concurrently. 

Issued  in  Washington.  D.C  on  March  8, 
1995. 

Edward  T.  Fei, 

Acting  Director.  International  and  Regional 
Security  Division,  ffice  of  Arms  Control  and 
Nonprollferation. 

(FR  Doc.  95-6385  Filed  3-14-95;  8:45  am] 
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Office  of  Anns  Control  and 
Nonprollferation;  Proposed 
Sut>8equent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceftil  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  would 
give  approval,  which  must  be  obtained 
under  the  above-mentioned  agreements, 
for  the  following  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  materials  of 
United  States  origin,  as  follows: 
Switzerland  to  France  for  the  purpose  of 
reprocessing  14  irradiated  fuel 
assemblies  containing  approximately 
2,500  kilograms  of  uranium  and 
containing  21  kilograms  of  the  isotope 
uranium-235  (enriched  to 
approximately  0.84%)  and  23  kilograms 
of  plutonium  from  the  Muhleberg 
nuclear  power  station.  This  subsequent 
arrangement  is  designated  as  RTD/ 
EU(SD)-82. 

The  United  States  has  received 
assurance  from  the  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  France, 
and  will  not  be  transferred  fiT)m  France, 
nor  put  to  any  use,  without  the  prior 
consent  of  the  United  States 
Government. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress. 
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beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160).  are 
submitted  to  the  Committee  on 
International  Relations  of  the  House  of 
Representatives  and  the  Committee  on 
Foreign  Relations  of  the  Senate.  The  two 
time  periods  referred  to  above  shall  run 
concurrently. 

lasued  in  Washington.  D.C  on  March  10, 
1995. 

Edward  T.  Fei, 

Acting  Director,  International  and  Regional 
Security  Division,  Office  of  Arms  Control  and 
Nonproliferation . 

IFR  Doc.  95-6383  Filed  3-14-95;  8:45  am] 
WLUNO  COM  MaO-OI-M 


submitted  to  the  Committee  on 
International  Relations  of  the  House  of 
Representatives  and  the  Committee  on 
Foreign  Relations  of  the  Senate.  The  two 
time  periods  referred  to  above  may  run 
concurrently. 

Issued  in  Washington,  D.C,  on  March  8, 
1995. 

Edward  T.  Fei, 

Acting  Director,  Division  of  International  and 
Regional  Security,  Office  of  Arms  Control  and 
Nonproliferation . 
|FR  Doc.  95-6384  Filed  3-14-95;  8:45  ami 
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Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
SutMequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
transfer  of  315  kilograms  of  fissile 
plutonium  from  the  reprocessing  site  in 
France  to  either  the  Siemens  facility  in 
Hanau,  the  Federal  Republic  of 
Germany,  the  Compagnie  Generale  des 
Matieres  Nucleaires  (COGEMA)  in 
France  or  the  British  Nuclear  Fuels,  pic 
in  the  United  Kingdom.  The  plutonium 
will  be  used  for  fabrication  of  mixed 
plutonium-iu-anium  oxide  fuel  for  use  in 
power  reactors  within  the  European 
Community. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160).  are 


Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  Engineering  Laboratory. 
DATES:  Tuesday.  March  21, 1995  fi-om 
8:00  a.m.  Mountain  Standard  Time 
(MST)  until  6:00  pm  MST  and 
Wednesday.  March  22. 1995  fit)m  8:00 
a.m.  MST  until  5:00  p.m.  MST.  There 
will  be  a  public  comment  availability 
session  Tuesday.  March  21, 1995  from 
5:00  to  6:00  p.m.  MST. 
ADDRESSES:  Shilo  Inn.  780  Lindsay 
Blvd.  Idaho  Falls.  ID  83402.  (208)523- 
0088. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  Board  will  be  developing  a 
recommendation  on  the  Idaho  National 
Engineering  Laboratory  Future  Land  Use 
Plan,  studying  budget  prioritization 
activities  for  the  DOE-ID  FY  1997 
budget,  and  continue  its  study  of  risk 
management.  The  Board  also  intends  to 
adopt  revised  operating  procedures. 

Tentative  Agenda 

March  21. 1995 

7:30  a.m.  Sign-in  and  Registration 
8:00  a.m.  Miscellaneous  Business: 

•  Agenda  Review/Revision/ 
Acceptance 

Old  Business 

•  DDFO  Report 

•  Chair  Report 


Member  Reports 

Standing  Committee  Reports 

•  Public  Communications 

•  Member  Selection 
9:15  a.m.  Break 

9:30  a.m.  Amendments  to  procedures- 
review,  discussion,  vote 

11:00  a.m.  BWID  Risk  Management  Film 

12:15  p.m.  Lunch 

1:15  p.m.  INEL  Future  Land  Use: 
committee  presents  proposed 
response  to  assumptions  and 
conclusions  of  plan — discussion 

3:15  p.m.  Break 

3:30  p.m.  INEL  Future  Land  Use- 
Consensus  Building 

5:00  p.m.  Public  Comment  Availability 

6:00  p.m.  Adjourn 

Wednesday,  March  22. 1995 

7:30  a.m.  Sign-In  and  Registration 
8:00  a.m.  Miscellaneous  Business 

•  Day  Two  Agenda  review,  revision, 
acceptance 

•  Old  Business  from  Day  1 

8:30  a.m.  Prioritization/Budget — discuss 

and  review  committee  work 
10:30  a.m.  Break 
10:45  a.m.  Prioritization/Budget 
12:00  noon  Limch 
1:15  p.m.  Board  Work:  Spent  Nuclear 

Fuel  Committee  Follow-up 
3:15  p.m.  Break 
3:30  p.m.  Action  plan — Develop  agenda 

for  May  meeting— priority  setting 

DSTP  Committee  Follow-Up 
5:00  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability 

The  two-day  meeting  is  open  to  the 
public,  with  a  Public  Comment 
Availability  session  scheduled  for 
Tuesday,  March  21. 1995  from  5:00  p.m. 
to  6:00  p.m.  MST.  The  Board  will  be 
available  during  this  time  period  to  hear 
verbal  public  comments  or  to  review 
any  written  public  comments.  If  there 
are  no  members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
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wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 


Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  March  9, 
1995. 

Rachel  M.  Samuel, 

Acting  Deputy,  Advisory  Committee 

Management  Officer. 

[FR  Doc.  95-6382  Filed  3-14-95;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER93-879-000,  et  a!.] 

Cincinnati  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  8,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cincinnati  Gas  &  Electric  Company 

[Docket  No.  ER93-879-0001 

Take  notice  that  the  Cincinnati  Gas  & 
Electric  Company  (CG&E)  on  March  2. 
1995  tendered  for  filing  revised  Service 
Schedules  A  through  D  to  an 
Interchange  Agreement  with  the  Wabash 
Valley  Power  Authority. 

The  Interchange  Agreement  proposes 
interchange  service  schedules  for 
emergency  service,  interchange  power, 
short-term  power,  limited  term  power 
and  transmission  service.  The 
Agreement  is  proposed  to  be  made 
effective  immediately.  Copies  of  the 
revised  Service  Schedules  were  served 
upon  the  Public  Utilities  Commission  of 
Ohio  and  the  Wabash  Valley  Power 
Authority. 

Comment  date:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cincinnati  Gas  &  Electric  Company 

[Docket  No.  ER94-1 579-000) 

Take  notice  that  the  Cincinnati  Gas  & 
Electric  Company  (CG&E)  on  March  2. 
1995.  tendered  for  filing  revised  Service 
Schedules  A  through  E  to  an 


Interchange  Agreement  with  the  City  of 
Hamilton.  Ohio. 

The  Interchange  Agreement  proposes 
interchange  service  schedules  for 
emergency  service,  interchange  power, 
short-term  power,  limited  term  power 
and  transmission  service.  The  service 
schedules  have  been  modified  to 
achieve  consistency  with  Commission 
policy.  The  Agreement  is  proposed  to  be 
made  effective  March  1, 1994.  Copies  of 
the  revised  Service  Schedules  were 
served  upon  the  Public  Utilities 
Commission  of  Ohio  and  the  City  of 
Hamilton. 

Comment  date;  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Washington  Water  Power 

[Docket  No.  ER95-397-OOOJ 

Take  notice  that  on  March  2. 1995 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  its  Agreement  for  the 
sale  of  capacity  and  associated  energy  to 
Modesto  Irrigation  District  (MID).  WWP 
states  the  purpose  of  the  amendment  is 
to  clarify  the  pricing  of  capacity  and 
energy  sold  to  MID. 

Comment  date:  March  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER95-449-000) 

Take  notice  that  on  February  23.  1995, 
Montaup  Electric  Company  tendered  for 
filing  a  Notice  of  Withdrawal  of  its  filing 
of  January  17, 1995  in  the  above- 
referenced  docket. 

Comment  date:  March  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER95-660-000I 

Take  notice  that  on  February  28, 1995. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  the  Final 
return  on  common  equity  (Final  ROE)  to 
be  used  in  redetermining  or  "truing-up" 
cost-of-service  formula  rates  for 
wholesale  service  in  1994  to  Northeast 
Texas  Electric  Cooperative,  inc..  the  City 
of  Bentonville.  Arkansas,  the  City  of 
Hope,  Arkansas,  the  Oklahoma 
Municipal  Power  Authority,  Raybum 
Country  Electric  Cooperative,  Inc., 
Cajun  Electric  Power  Cooperative,  inc. 
and  TEX-LA  Electric  Cooperative  of 
Texas.  Inc..  and  East  Texas  Electric 
Cooperative,  Inc.  SWEPCO  provides 
service  to  these  Customers  under 
contracts  which  provide  for  periodic 
changes  in  rates  and  charges  determined 


in  accordance  with  cost-of-service 
formulas,  including  a  formulaic 
determination  of  the  return  on  common 
equity. 

Copies  of  the  filing  were  served  upon 
the  affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 

6.  Consolidated  Edison  Company  of 
New  York 

[Docket  No.  ER95-661-0001 

Take  notice  that  on  February  28, 1995. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  with  Enron  Power 
Marketing,  Inc.  (Enron)  to  provide  for 
the  sale  of  energy  and  capacity.  For 
energy  sold  by  Con  Edison  the  ceiling 
rate  is  100  percent  of  the  incremental 
energy  cost  plus  up  to  10  percent  of  the 
incremental  energy  cost  plus  up  to  10 
percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  KWhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  resource).  The  ceiling 
rate  for  capacity  sold  by  Con  Edison  is 
$7.70  per  megawatt  hour.  For  energy 
and  capacity  sold  by  Enron  the  rates 
will  be  market  based. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  overnight 
delivery  upon  Enron. 

Comment  date:  March  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

[Docket  No.  ER95-662-0001 

Take  notice  that  on  February  28,  1995, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  revisions  to  Idaho  Power 
Company  FERC  Rate  Schedule  No.  77, 
Transmission  Service  Agreement 
between  Idaho  Power  and  Bonneville 
Power  Administration  (BPA).  The 
revision  of  several  exhibits  was 
necessary  to  reflect  the  addition  of 
certain  transmission  facilities  necessary 
for  providing  service  to  BPA.  Idaho 
Power  requests  an  effective  date  of  May 
1, 1995  for  said  revisions. 

Comment  date:  March  22. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-663-000J 

Take  notice  that  on  March  1, 1995. 
Southern  Company  Services.  Inc.,  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
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Company.  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
company  (the  "Southern  Companies") 
tendered  for  filing  amendments  to 
various  unit  power  sale  and/or 
transmission  service  agreements 
between  Southern  Companies  and 
various  neighboring  electric  utilities. 
The  purpose  of  the  amendments  is  to 
ensure  the  required  adoption  of  SFAS 
No.  109  will  have  no  effect  on  billings 
under  the  agreements. 

Comment  date:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Gulf  Power  Company 

(Docket  No.  ER95-665-0001 

Take  notice  that  on  March  1, 1995, 
Gulf  Power  Company  filed  a  letter 
agreement  dated  January  6, 1995 
revising  the  contract  executed  by  the 
United  States  of  America.  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration  and 
Gulf  Power  Company.  The  letter 
agreement  extends  the  term  of  the 
existing  Contract  until  the  effective  date 
of  new  arrangements  or  the  filing  of  a 
notice  of  termination,  whichever  occurs 
first. 

Comment  date:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edison 
Company 

[Docket  No.  ER95-666-000I 

Take  notice  that  Southern  California 
Edison  Company  on  March  1, 1995, 
tendered  for  fihng  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule 
Nos.  247.27.  248.27  and  249.27. 

Comment  date:  March  22. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tampa  Electric  Company 

Docket  No.  ER95-667-000 

Take  notice  that  on  March  1. 1995, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
agreement  to  provide  non-firm 
transmission  service  for  Enron  Power 
Marketing,  Inc.  (Enron). 

Tampa  Electric  proposes  that  the 
agreement  be  made  effective  on  the 
earlier  of  the  date  it  is  accepted  for  filing 
or  April  30, 1995,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Enron  and  the  Florida  Public  Service 
Commission. 

Comment  date:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Unitil  Power  Corporation 

(Docket  No.  ER95-668-O001 

Take  notice  that  on  March  1, 1995. 
Unitil  Power  Corporation  tendered  for 
filing  a  Notice  of  Cancellation  of  FERC 
Rate  Schedule  No.  2. 

Comment  date:  March  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Exeter  &  Hampton  Electric 
Company 

(Docket  No.  ER95-669-000) 

Take  notice  that  on  March  1, 1995, 
Exeter  &  Hampton  Electric  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
1. 

Comment  dalv:  March  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragaphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU 
Secretary. 
[FR  Doc.  95-6311  Filed  3-14-95;  8:45  am) 

WLUNO  COOC  STIT-OI-P 

[Proiect  No.  11322-000  California] 

Tuolumne  Utilities  District;  Availability 
of  Draft  Environmental  Assessment 

March  9, 1995. 

hi  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Ch-der  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  Ucense  for  the 
Columbia  Water  Supply  Hydroelectric 
Project,  located  near  the  town  of  Sonora, 
in  Tuolumne  County,  California,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 


DEA,  the  Commission's  staff  has 
analyzed  the  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
protection  and  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  CasheU, 
Secretary,  Federal  Energy  Regulatory 
Commission.  925  North  Capitol  Street, 
N.E..  Washington.  D.C.  20426.  For 
further  information,  contact  Michael 
Strzelecki.  Environmental  Coordinator, 
at  (202)  219-2827. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-6305  Filed  3-14-95;  8:45  am) 
BILUNG  CODE  e717-01-M 


[Docket  No.  CP94-793-001,  at  al.] 

Southern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  8. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

(Docket  No.  CP94-793-001) 

Take  notice  that  on  February  23, 1995, 
as  amended  on  February  27, 1995, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham.  Alabama  35202-2563, 
filed  in  Docket  No.  CP94-793-001  an 
amendment  to  the  request  filed  by 
Southern  on  September  22. 1994.  in 
Docket  No.  CP94-793-000  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  delivery  point  for  service 
to  International  Paper  imder  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-406-O00.  Southern  hereby 
requests  authorization  to  construct  the 
delivery  point  facilities  authorized 
under  Southern's  Part  157  Blanket 
Certificate  in  the  above-referenced 
proceeding  to  serve  Alabama  Gas 
Corporation  (Alagasco)  instead  of 
International  Paper,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  the  construction 
of  the  facilities  proposed  in  Docket  No. 


CP94-793-000  was  automatically 
authorized  under  Southern's  Blanket 
Certificate  pursuant  to  Section  157.206 
of  the  Commission's  Regulations  on 
November  15. 1994.  In  the  Amendment 
to  the  Request.  Southern  states  that  it 
proposes  to  construct  and  operate  the 
measurement  and  other  facilities  at  the 
delivery  point  to  deliver  gas  to  Alagasco 
instead  of  directly  to  International  Paper 
at  International  Paper's  Riverdale  plant 
in  Dallas  County,  Alabama.  Southern 
states  that  the  location  and  siting  of  the 
facilities,  the  configuration  of  the 
facihties,  the  estimated  cost  of  the 
facilities  and  the  projected  load  to  be 
served  all  remains  the  same  as  filed  in 
the  Request.  Further.  Southern  states 
that  the  only  change  to  the  Request  is 
that  Southern  will  serve  Alagasco  at  the 
delivery  point  by  providing  Alagasco 
with  transportation  service  under  its 
Rate  Schedule  IT  as  set  forth  in  its  FERC 
Gas  Tariff. 

Comment  date:  April  24, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP95-225-000) 

Take  notice  that  on  February  24,  1995, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston. 
Texas  77002.  filed  in  Docket  No.  CP95- 
225-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Oklahoma  under 
NorAm's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NorAm  proposes  to  abandon  in  place 
and  transfer  by  sale  to  Arkla  (Arkla),  a 
division  of  NorAm  Energy  Corp,  at  an 
estimated  net  book  value  of  $80,732.78, 
Lines  ADM-8  and  ADM-9  which  are 
located  in  Pontotoc  County,  Oklahoma. 
Line  ADM-6  is  13,700  feet  in  length  of 
2-inch  pipe  extending  from  Section  4, 
TowTiship  4N,  Range  5E  to  Section  16, 
Township  4N,  Range  5E  and  serves  12 
Arkla  customers.  NGT  proposes  to 
abandon  the  entire  line  in  place  from 
station  0+00  to  137+00.  Line  ADM-9  is 
6,402  feet  in  length  of  2-inch  pipe 
extending  from  Section  4.  Township  4N, 
Range  5E  to  Section  11.  Township  4N, 
Range  5E  and  serves  13  Arkla 
customers.  NGT  proposes  to  abandon 
the  entire  line  in  place  from  station 
0+00  to  64+02.  After  the  transfer  by  sale. 
Arkla  will  operate  these  two  lines  and 
incorporate  them  into  its  distribution 


system  thus  continuing  service  to  its  25 
existing  rural  domestic  customers.  No 
customers  or  service  will  be  abandoned 
as  a  resuh  of  the  facilities  transfer. 
Lines  ADM-8  and  ADM-9  were 
originally  constructed  in  1930  as  gas 
supply  lines  and  through  a  merger  NGT 
acquired  them  from  Southwest  Natural 
Gas  Company,  they  were  later 
certificated  in  Docket  No.  CP62-216. 
Production  has  since  depleted  on  these 
two  lines. 

Comment  date:  April  24,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP95-233-OOOI 

Take  notice  that  on  March  1. 1995, 
Williston  Basin  Interstate  PipeUne 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300.  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP95- 
233-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act. 
requesting  authorization  to  construct 
and  operate  approximately  13.4  miles  of 
replacement  mainline  in  Sheridan  and 
Johnson  Counties.  Wyoming,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Williston  Basin  states 
that  it  proposes  to  replace 
approximately  13.4  miles  of  the  8-inch 
Billy  Creek-Sheridan  transmission  line 
beginning  in  Johnson  County,  Wyoming 
and  terminating  in  Sheridan  County. 
Wyoming.  It  is  averred  that  the  Billy 
Creek-Sheridan  line  was  installed  in 
1930  and  that  severe  corrosion  and  leaks 
have  been  found  throughout  the  line. 
Williston  Basin  further  states  that  this 
proposal  represents  the  final 
replacement  portion  of  the  Billy  Creek- 
Sheridan  line.  Williston  Basin  states 
that  envirormiental  and  safety 
considerations  has  prompted  it  to 
relocate  approximately  40  percent  of  the 
replacement  line  outside  of  its  existing 
right-of-way.  If  is  stated  that  the 
proposed  replacement  line  will  enable 
Williston  Basin  to  maintain  a  safe  and 
reliable  gas  transmission  pipeline  to  the 
cities  of  Buffalo  and  Sheridan, 
Wyoming. 

It  is  estimated  that  the  cost  of  the 
proposed  replacement  facilities  for  this 
project  will  be  approximately 
$1,133,950.  which  Williston  Basin 
proposes  to  finance  through  internally 
generated  funds  and/or  interim  short 
term  bank  loans. 

Comment  date:  March  29,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP95-24(>-000l 

Take  notice  that  on  March  2, 1995. 
Columbia  Gas  Transmission  Corporation 
(CGT),  PO  Box  1273. 1700  MacCorkle 
Avenue,  S.E..  Charleston.  West  Virginia 
26031,  filed  in  an  abbreviated 
application  pursuant  to  Section  7(c)  and 
7(b)  of  the  Natural  Gas  Act  for  a 
certificate  of  pubUc  convenience  and 
necessity  authorizing  CGT  to  construct 
and  operate  approximately  12.1  miles  of 
24-inch  pipeline,  replacing 
approximately  11  miles  of  deteriorating 
bare,  coupled  20-inch  pipeline  in  two 
segments.  The  proposal  will  permit  the 
replacement  of  certain  deteriorating 
facilities  as  well  as  the  provision  of 
additional  firm  transportation  services 
to  WV  Power  and  Westvaco  under 
CGT's  Part  284  Blanket  Certificate. 

Specifically,  CGT  is  requesting 
authorization  in  this  application  for  the 
following: 

la.  The  construction  and  operation  of 
approximately  7.0  miles  of  24-inch 
pipehne  replacing  approximately  6.4 
miles  of  20-inch  pipeline  designated-as 
CGT's  Line  KA  and  a  0.1  mile  extension 
of  8-inch  Line  kA-26  in  Wyoming 
County.  West  Virginia. 

b.  The  transfer  of  approximately  0.7 
mile  of  the  20-inch  Line  KA  being 
replaced  in  Segment  la  above  to  low 
pressure  transmission  service. 

c.  Abandonment  of  the  remaining 
approximately  5.7  miles  of  20-inch  Line 
KA  being  replaced  as  described  in 
Segment  la  above. 

2a.  The  construction  and  ojjeration  of 
approximately  5.1  miles  of  24-inch 
pipeline  to  replace  approximately  4.6 
miles  of  20-inch  pipeline  designated  as 
Line  KA.  and  a  0.1  mile  extension  of  3- 
inch  Line  KA-14.  both  in  Wyoming  and 
Raleigh  Counties,  West  Virginia,  and 

b.  Abandonment  of  the  4.6  miles  of 
20-inch  pipeline  being  replaced  as 
described  in  Segment  2a..  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  construction  cost  is  estimated  by 
CGT  to  be  $12,541,000.  WV  Power  and 
Westvaco  have  agreed  to  pay  a  portion 
($300,294)  of  the  incremental  costs 
associated  with  increasing  the  pipe  size 
to  24-inch. 

Comment  date:  March  28, 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Company 

[Docket  No.  CP95-24 1-000] 

Take  notice  that  on  March  3, 1995. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  Houston. 


UMI 


13974 


Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  50  /  Wednesday,  March  15.  1995  /  Notices 


Texas  77002,  filed  in  Docket  No.  CP95- 
241-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon  and  remove  a  meter  station  and 
any  related  appurtenant  facilities, 
located  in  San  Patricio  County,  Texas. 
FGT  makes  such  request,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  states  that  it  is  proposing  to 
abandon  facilities  which  once  served  as 
a  point  of  measiu«ment  for  natural  gas 
which  bypassed  the  Warren  processing 
plant.  It  is  stated  that  the  Warren  plant 
has  not  been  used  for  some  time  and  is 
not  expected  to  be  used  in  the  future. 
The  estimated  cost  of  removal  is 
$15,800  with  an  estimated  salvage  value 
of  $15,825. 

It  is  averred  that  the  proposed  activity 
is  not  prohibited  by  FGT's  existing  tariff 
and  that  it  has  sufficient  capacity  to 
continue  all  services  without  detriment 
or  disadvantage  to  FGT's  firm 
customers. 

Comment  date:  April  24, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP95-242-0001 

Take  notice  that  on  March  3, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
242-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  estabUsh  a 
new  delivery  point  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-413-G00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"Tennessee  proposes  to  establish  an 
additional  delivery  point  in  order  to 
properly  meter  expanded  volumes  of  up 
to  6,000  Dekatherms  per  day  for  Central 
Gas  Company  (Central  Gas),  a  subsidiary 
of  Alabama-Tennessee  Natural  Gas 
Company.  Tennessee  states  that  it 
would  install  a  3-inch  meter  and 
associated  piping  adjacent  to  an  existing 
delivery  meter  (Meter  No.  2-0431) 
located  at  M.P.  554-1+1.10  on  the  500- 
1  Line  and  M.P.  554-3+1.10  on  the  500- 
3  Line  in  Lauderdale  County.  Alabama. ' 


'  See  34  FPC  452  (1965). 


Tennessee  explains  that  the  additional 
meter  is  necessary  to  handle  gas 
measurement  on  peak  days.  Tennessee 
further  states  that  while  the  increased 
deliveries  of  gas  to  Central  Gas  would  be 
through  release  capacity,  IT,  or 
authorized  ovemms.  the  total  quantities 
to  be  delivered  for  Central  Gas'  account 
after  establishment  of  the  new  delivery 
meter  would  not  exceed  the  total 
quantities  authorized  prior  to  this 
request.  Tennessee  states  that  it  would 
be  reimbursed  for  the  cost  of  the  project, 
estimated  to  be  $27,446. 

Comment  date:  April  24. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conmiission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu«,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of -the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 


of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  luder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  b6  deemed  to 
be  authorized  effisctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahflll, 
Secretary. 
[PR  Doc.  95-6310  Filed  3-14-95;  8:45  ami 

BILLWM  COOe  S717-01-P 

[Doctot  No.  CP95-237-000] 

Greeley  Qas  Company;  Application  for 
Service  Area  Determination 

March  9, 1995. 

Take  notice  that  on  March  2, 1995, 
Greeley  Gas  Company  (Greeley),  a 
Division  of  Atmos  Energy  Corporation, 
Three  Lincohi  Centre,  5430  LBJ 
Freeway.  Dallas.  Texas  75265.  filed  in 
Docket  No.  CP95-237-000,  an 
application  pursuant  to  Section  7(f)  of 
the  Natural  Gas  Act  (NGA)  for  a  service 
area  determination  for  its  Lamar  System 
in  the  states  of  Colorado  and  Kansas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Greeley  states  that  its  Lamar  System 
serves  consumers  in  approximately  six 
towns  in  southwest  Kansas  and  16 
towns  in  southeast  Colorado,  as  well  as 
certain  irrigation  customers  and  right-of- 
way  grantors.  Greeley  submits  that  grant 
of  this  application  would  assist  Greeley 
to  maximize  gas  cost  benefits  and 
enhance  supply  options  for  its  Lamar 
System  customers. 

Greeley  asserts  its  Lamar  System 
meets  the  Commission's  criteria  for 
granting  a  service  area  determination. 
Greeley  states  the  following:  All  of  its 
sales  are  regulated  by  either  the 
Colorado  or  the  Kansas  public  service 
commission;  there  are  no  sales  for  resale 
on  the  Lamar  System,  only  retail  sales 
and  transportation  for  other  customers; 
the  Lamar  System  is  essentially  one 
integrated  local  distribution  system  with 
certain  gathering  areas;  the  system  is 
limited  to  a  specific  geographical  area  in 
rural  Kansas  and  Colorado,  and 
connects  to  only  one  interstate  pipeline, 
Colorado  Interstate  Gas  Company;  and 


there  are  no  other  distribution 
companies  in  the  area. 

Greeley  requests  that  the  Commission 
treat  its  Lamar  System  as  a  local 
distribution  company  for  purposes  of 
Section  311  of  the  Natural  Gas  Policy 
Act.  Greeley  further  requests  a  waiver  of 
all  reporting  and  accounting 
requirements  and  rules  and  regulations 
which  are  ordinarily  applicable  to 
natural  gas  companies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
30,  1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
regulations  under  the  Natiu^l  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  service  area  determination  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Greeley  to  appear  or  to 
be  represented  at  the  hearing. 
Lin%irood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  95-6303  Filed  3-14-95;  8:45  am] 

BILLING  CODE  6717-01-M 
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[Docket  No.  RP»4-«3-007] 

K  N  Interstate  Gas  Transmission 
Company;  Revised  Compliance  Filing 

March  9, 1995. 

Take  notice  that  on  March  7, 1995,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  a  revised  tariff  sheet 
in  compliance  with  the  Commission's 
February  10.  1995  Letter  Order  in  the 
referenced  proceeding.  KNI  states  that 
its  February  27, 1995  tariff  compliance 
filing  inadvertently  did  not  contain  the 
correct  IT  rate  on  Sheet  No.  4  of  First 
Revised  Volume  No.  1-C  of  its  FERC 
Gas  Tariff.  KNI  further  states  that  Sub. 
First  Revised  Sheet  No.  4,  submitted 
with  its  filing,  makes  the  appropriate 
correction. 

KNI  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington  D.C.  20426.  in  accordance 
writh  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  16. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  95-6306  Filed  3-14-95;  8:45  am] 

BILLINQ  CODE  6717-01-M 


[Docket  No.  TM95-2-1 6-^)03] 

National  Fuel  Gas  Supply  Corporation; 
Compliance  Filing 

March  9. 1995. 

Take  notice  that  on  March  6,  1995. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Third  Substitute  Fifth 
Revised  Sheet  No.  6. 

National  states  that  this  tariff  sheet  is 
filed  in  response  to  the  Commission's 
order  issued  on  October  21. 1994.  in  the 
above-captioned  proceeding. 
Specifically,  National  states  that  the 
October  21  Letter  Order  rejected  Second 
Substitute  Fifth  Revised  Sheet  No.  6 
filed  in  this  proceeding  as  premature 
because  the  tariff  sheet  included  the  P- 
2  and  IR-2  Rate  Schedules  which  had 


not  yet  been  approved  by  the 
Commission.  National  states  that  this 
left  a  tariff  sheet  in  effect  as  of  October' 
1, 1994,  that  did  not  include  the  P-2 
and  IR-2  Rate  Schedules.  National 
states  that  since  the  Commission 
approved  the  P-2  and  IR-2  Rate 
Schedules  in  a  February  13,  1995,  Order 
in  Docket  No.  RP94-80-000,  et  al.. 
effective  August  24, 1994.  it  is  filing  to 
supersede  the  sheet  effective  as  of 
October  1, 1994,  which  did  not  include 
the  P-2  and  IR-2  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  16. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  95-6308  Piled  3-14-95;  8:45  am] 

aiLUNQ  CODE  (717-01-11 


[Docket  No.  QF86-656-004] 

Sunnyside  Cogeneration  Associates; 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Small  Povver  Production  Facility 

March  9. 1995. 

On  February  28. 1995.  Sunnyside 
Cogeneration  Associates  (applicant),  c/o 
B&W  Sunnyside  L.P..  20  South  Van 
Buren  Avenue.  Barberton.  OH  44203, 
and  c/o  NRG  Sunnyside  Inc..  1221 
Nicollet  Mall,  Suite  700,  Minneapolis. 
MN  55403,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  fiUng. 

According  to  the  applicant,  the 
bituminous  coal  refuse-fueled  small 
power  production  facility  is  located  at 
Carbon  County,  Utah,  and  consists  of  a 
circulating  fluidized  bed  boiler  and  an 
extraction/condensing  steani  turbine 
generating  unit,  the  faciUty  commenced 
commercial  operation  on  March  19, 
1993. 

In  Docket  No.  QF86-556-000,  the 
applicant  was  granted  certification  for  a 
45  MW  topping-cycle  cogeneration 
facihty  [39  FERC  1 62,091  (1987)].  In 
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Docket  No.  QF86-556-001,  the  facility 
was  recertified  to  reflect  a  change  in  the 
steam  host  [49  FERC 1 62.288  (1989)1.  In 
Docket  No.  QF86-566-002,  the  facility 
was  recertified  to  reflect  changes  in  the 
facility's  design  and  an  increase  in  the 
net  electric  power  production  capacity 
to  51.1  MW  [53  FERC  1 62,029  (1990)). 
In  Docket  No.  QF86-566-003.  the 
applicant  was  granted  recertification  for 
a  small  power  production  facility  with 
a  maximxun  net  electric  power 
production  capacity  of  52  MW.  The 
instant  recertification  is  submitted  to 
reflect  a  change  in  the  ownership 
structiiro. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  and 
must  be  served  on  the  apphcant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conmiission  and  are 
available  for  public  inspection. 
LinwtMd  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-6309  Filed  3-14-95;  8:45  am] 

MUJNO  COM  ITir-OI-M 


[Docket  No.  RP96-201-0001 

Williams  Natural  Qas  Company;  Rling 

March  9. 1995. 

Take  notice  that  on  March  1, 1995, 
Williams  Natural  Gas  Company  (WNG) 
filed  Schedule  A.  Pages  2  and  3  ftt)m  its 
December  1. 1994  filing,  in  Docket  No. 
•rM95-2-45-001.  which  shows  no 
under  or  over  recovery  for  October 
through  December  1993  for  its  Storage 
and  West  Panhandle  gathering  area. 
Therefore,  no  tariff  filing  is  being  made 
at  this  time.  WNG  will  make  a  filing  to 
be  effective  Jime  1. 1995  to  eUminate  the 
under  or  over  recovery  component  that 
has  been  in  the  percentages  for  all  other 
areas  for  twelve  months. 

WNG  states  that  it  failed  on  December 
1, 1994.  in  Docket  No.  TM95-2^3-001 
to  reflect  revised  fuel  and  loss 
reimbursement  percentages  effective 
January  1, 1995.  hi  the  filing,  WNG  did 
not  include  under  recoveries  for  the 


three-month  period  October  through 
December,  1993  under  the  assumption 
that  under  recoveries  for  this  period, 
which  were  included  in  WNG's  prior 
filing  in  Docket  Nos.  RP95-172  and 
RP94-205,  would  be  permitted  to  be 
included  in  that  prior  filing.  In  this 
regard.  WNG  also  proposed  that  such 
under  recovery  component,  which 
represents  the  October  through 
December  1993  period,  be  permitted  to 
remain  in  effect  for  a  full  twelve 
months.  Such  twelve-month  period 
ends  on  March  31. 1995  for  Storage  and 
the  West  Panhandle  gathering  area,  and 
on  May  31. 1995  for  all  other  areas. 
Accordingly.  WNG  proposed  to  file 
revised  tariff  sheets  effective  April  1, 
1995  and  Jime  1, 1995  to  eliminate  the 
under  or  over  recovery  component 
applicable  to  October  through  December 

1993. 

WNG  states  that  copies  of  this  fiUng 
are  being  served  on  all  participants 
listed  on  the  service  lists  maintained  by 
the  Commission  in  the  dockets 
referenced  above  and  on  all  the  WNG's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  16, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-€307  Filed  3-14-95;  8:45  am] 

BILUNO  COOC  Ctl7-01-M 


with  interest  from  the  time  customers 
first  paid  these  carrying  charges  to  the 
date  of  the  refund.  On  November  14, 
1994.  WNG  refunded  $1,503,020,  which 
included  interest  from  July  1, 1990 
through  November  14, 1994,  to  the 
customere  who  paid  such  carrying 
charges. 

WNG  states  that  a  copy  of  its  fiUng 
was  served  on  all  jurisdictional 
customere  receiving  a  refund,  all 
participants  Usted  on  the  service  lists 
maintained  by  the  Commission  in  the 
docket  referenced  above,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFfi  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  23, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-6304  Filed  3-14-95;  8:45  am] 

BIUJNO  COM  (TIT-OI-M 


Federal  Register  /  Vol.  eo,  No.  50  /  Wednesday.  March  15.  1995  /  Notices  13977 


pocket  No.  FA90-68-003] 

Williams  Natural  Gas  Company;  Filing 

March  9, 1995. 

Take  notice  that  WilUams  Natiual  Gas 
Company  (WNG)  on  November  23, 
1995,  tendered  for  filing  a  report  of 
refunds  made  to  jurisdictional 
customers. 

WNG  states  that  Commission  order 
issued  October  14, 1994  required  WNG 
to  refund  the  principal  amount  of 
$1,088,254  at  issue  in  this  proceeding. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6172-«1 

Draft  Example  Enhanced  Monitoring 
Protocols 

agency:  Environmental  Protection 
Agency,  Office  of  Enforcement  and 
CompUance  Assurance  and  Office  of  Air 
and  Radiation. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Offices  of  CompUance 
and  Air  QuaUty  Planning  and  Standards 
are  annoimcing  the  availability  of 
thirteen  draft  example  enhanced 
monitoring  protocols  for  pubUc  review 
and  comment  through  the  Technology 
Transfer  Network  electronic  bulletin 
board  system  (919-541-5742  or 
Internet:  TELNET  ttnbbs.rtpnc.epa.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  R.  WestUn,  Office  of  Air  Quality 
and  Standards,  Environmental 
Protection  Agency,  Mail  Drop  19, 


Research  Triangle  Park.  North  CanWina 
27711.  (919-^541-1058). 
SUPPLEMENTARY  WFORMATKM:  The  EPA 
is  publishing  today  through  the 
Technology  Transfer  Network  nTN), 
Emission  Measurement  Technical 
Information  C«iter  (EMTICJ  electronic 
bull^in  board.  Enhanced  Monitoring 
Menu,  thirteen  draft  example  enhanced 
monitoring  protocols  (EMPs)  for  public 
review  and  comment.  These  example 
protocols  have  been  prepared  in 
response  to  needs  expressed  by  state 
and  local  permitting  authorities  and 
.  indusstry  source  owners  and  operators  in 
implementing  the  forthcoming  40  CFR 
Part  64,  the  Enhanced  Monitoring  Rule, 
proposed  in  the  Federal  Register, 
October  22,  1993  (58  FR  54648). 
Comments  on  the  draft  EMPs  are 
requested  by  April  10, 1995,  and  may  be 
sent  to  Peter  Westlin  either  in  hard  copy 
at  the  address  above  or  via  the  TTN 
electronic  mail. 

The  draft  example  EMPs  include 
specific  process,  pollutant,  and  control 
device  apphcability  statements, 
executive  summaries,  monitoring 
protocol  design,  and  measurement  and 
calculation  procedures  to  produce  data 
in  units  consistent  with  applicable 
emission  limits.  The  EPA  intends  the 
final  EMPs  to  serve  as  examples  upon 
which  source  owners  or  operators  can 
design  site-specific  protoc-ols  to  include 
in  operating  permit  applications.  Note 
that  publication  of  example  EMPs  does 
not  imply  automatic  approval  of  any 
site-specific'EMP  described  in  a  permit 
application  submitted  to  the  relevant 
permitting  authority;  however,  for  a 
permit  application  for  an  emission  unit 
with  operating  characteristics  consistent 
with  those  described  in  a  published 
example  EMP  and  including  a  proposed 
site-specific  EMP  analogous  to  the 
example  EMP.  the  EPA  intends  that  the 
EMP  can  be  presumed  acceptable. 
Presumprtive  acceptability  would  not 
preclude  the  need  to  verify  that  the 
performance  of  the  EMP  is  consistent 
with  applicable  requirements  which 
will  be  described  in  detail  in  the  final 
Part  64  rule  scheduled  for  promulgation 
in  April  1995.  Additional  information 
on  the  presumptive  acceptability  of 
example  EMPs  and  the  permit 
application  review  process  is  provided 
in  the  December  28, 1994,  Federal 
Register  notice  (59  FR  66844)  which 
reopened  the  comment  period  on  the 
proposed  enhanced  monitoring  rule  fw 
a  limited  number  of  issues.  Note  that  the 
comment  period  ended  on  February  3, 
1995. 

The  first  thirteen  example  EMPs 
represent  the  first  of  about  300  that  the 
Agency  anticipates  producing  over  the 


next  five  years  to  assist  in  the 
implementation  of  the  Enhaaoed 
Monitoring  Rule.  The  Agency  is  seeking 
comments  on  these  draft  EMPs 
le^rding  their  applicability,  technical 
merit,  and  appropriate  level  of 
flexibility.  Coimnenters  with  additional 
supporting  data  for  these  or  othra- 
example  EMPs  are  em»uraged  to  sutxnit 
those  data.  Comments  on  the  draft  EMPs 
are  requested  by  April  14, 1995.  and 
may  be  sent  to  Peter  Westlin  either  in 
hard  copy  at  the  address  above  or  via 
the  TTN  electronic  mail.  The  Agency 
will  review  the  comments,  consider 
changes  resulting  from  the  promulgation 
of  the  rule,  revise  the  EMPs  as 
apnronri.nte,  and  issue  final  versions  of 
the  EMPs  in  the  following  few  months 
through  the  EMTIC  electronic  bulletin 
board,  and  will  announce  their 
availability  through  a  notice  in  the 
Federal  Register. 

The  thirteen  example  EMPs  are  as 
follows: 

Predictive  NOx  Emission  Monitoring 
System  for  Natural  Gas  Fired  Electric 
Utility  Boilers:  NOx  emissions  in  ng/J 
calculated  from  boiler  parameter 
measurements. 

Fuel  Sampling  and  Sulfur  Analysis 
for  Oil-Fired  Electric  Utility  Boilers:  SO; 
emissions  in  ng/J  and  kg/hr  based  on 
fuel  sulfur  content,  heat  content,  and 
flow  rate  measTirements. 

Predictiw  Effluent  Flow  Rate 
Monitoring  System  for  Fossil  Fuel-Fired 
Electric  Utility  Boilers:  Total  gas  exhaust 
volume  flow  rate  based  on  fuel  and 
boiler  operating  parameter 
measurements,  m^/hr. 

Record  Keeping  and  Calculation 
Procedures  for  Coating  and  Inking 
Processes  that  Use  Compliance 
Coatings:  Total  VOC  emissions 
calculated  from  coating  oiganic  content 
and  use  rate  measurements. 

Continuous  NOx  Emission  Monitoring 
System  for  Statiorniry  Gas  Turbines: 
Application  of  a  CEMS  for  NOx 
concentration  measurements  for  gas 
turbines  that  do  not  use  water  or  steam 
injection  rate  for  NOx  control. 

Operation  and  Maintenance  Protocol 
for  Processes  Using  Venturi  Scrvhber 
Control  for  Particulate  Matter: 
Application  of  control  device  of)erating 
parameter  measurements  and  specific 
corrective  actions  applied  in 
combination  and  in  lieu  of  direct 
particulate  emission  monitoring. 

Operatioa  and  Ktoiatenance  Protocol 
for  Processes  Using  Positive  Pressure 
Fabric  Filters  for  Particulate  Matter 
Control:  Application  of  visible 
emissions  monitoring  and  specific 
corrective  actions  applied  in 
combination  and  in  lieu  of  direct 
particulate  emission  monitoring. 


Manual  Monitoring  of  Fuel  Gas  Sulfur 
Contera  for  Process  Heaters  at 

Petroleum  Refineries:  Twice  daily 
measurement  of  fuel  HjS  content  for 
fuels  with  suliiir  content  less  than  20 
percent  of  compiianoe  limit. 

Demonstrated  Compliance  Parameter 
Limit  Monitoring  for  Permanent  Total 
Enclosure  and  Thermal  Incinerator 
Used  for  a  Magnetic  Tape  Coating  Line: 
Monitoring  of  incinerator  combustion 
temperature,  enclosure  flow  rate 
differential  pressure,  and  process 
operatir\g  times  as  indicators  of 
compliance  operation. 

Demonstrated  Compliance  Parametur 
Limit  Monitoring  for  Vented  Curing 
Oven  and  Thermal  Incinerator  Um-J  for 
a  Metal  Coil  Coating  Line:  Mooitoring  of 
incinerator  combustion  temperature. 
curing  oven  flow  rate  differential 
pressure,  and  process  operating  times  as 
indicators  of  comphance  operation. 

Continuous  NOx  Emission  Monitoring 
System  and  Conversion  Factor  for  Nitric 
Acid  Plants:  Application  of  a  CEMS  and 
site-specific  conversion  factor  to 
calculate  mg/.MG  of  NOx  emissions  per 
acid  production  rate. 

Continuous  SO-  and  NOx  Emission 
Monitoring  System  for  Coal-Fired 
Industrial  Boilers:  Application  of  a 
CEMS  and  F-factors  to  calculate  ng/J 
emission  rates. 

Generic  Continuous  Emissions 
Monitoring  System  Protocol:  A  generally 
applicable  protocol  for  applying  CEMS 
for  SOx.  NOx.  and  diluent 
measurements  to  calculate  emissions  in 
units  of  the  applicable  standard. 

Diited;  March  3.  1995, 
Steven  A.  Herman, 

Assistant  Adwiaistrator  for  Enforcemt^nl  and 

Cowpiiance  Assurance. 

[FR  Doc.  95-6406  Filed  3-14-95:  8:45  am) 

BILUNG  CODE  65eft-6(M> 

[OPP-00367A;  FRL-4942-1] 

Dermal  At>sorption  Studies  of 
Pesticides;  Availability  of  Guideline 

AGENCY:  Environmental  Protection 

Agenc>'  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  guideline  for  Dermal 
absorption  Studies  of  Pesticides.  This 
guideline  is  part  of  Subdixision  F  of  the 
Pesticide  Assessment  Guidelines.  whic:h 
pro\ide  guidance  for  registrants  in  the 
conduct  of  tests  to  support  regLstration 
of  pesticides  under  the  Federal 
Insecticide.  Fungicide,  and  Rodentictde 
Act  (FIFRA).  Tlie  Agency^  has  made 
arrangements  for  the  Dermal  Absorption 
of  Pesticides  guideline  to  be  made 
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available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service  (NTIS). 
ADDRESSES:  Copies  of  the  guideline  for 
Dermal  Absorption  of  Pesticides  may  be 
obtained  through  the  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  (703) 
487-4650.  Orders  may  be  placed  by 
telephone  to  the  NTIS  Order  Desk  and 
charged  against  a  deposit  account  or 
American  Express,  VISA,  or  Mastercard, 
or  sent  by  mail  with  check,  money 
order,  or  deposit  account  number.  For 
rush  orders,  telephone  1-800-336-4700. 
From  Virginia.  Canada.  Mexico,  or 
International,  call  (703)  487-4650.  Tnv 
publication  number  is  PB  95-148615. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Zendzian.  Health  Effects  ^ 

Division  (7509C),  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agencv,  401  M  St.,  SVV., 
Washington,  DC  20460.  (703)  305- 
5495). 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  pesticides 
must  be  tested  for  a  variety  of  health 
effects.  Specific  data  requirements  are 
codified  in  40  CFR  part  158.  Guidelines 
for  the  conduct  of  such  studies  have 
been  developed  by  the  Office  of 
Pesticide  Programs  and  are  made 
available  through  the  National 
Technical  Information  service  (NTIS). 
The  Pesticide  Assessment  guidelines. 
Subdivision  F.  describe  protocols  for 
performing  toxicology  and  related  tests 
to  support  registration  of  pesticides 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

Subdivision  F  was  proposed  for 
public  comment  in  1978  and  published 
in  October  1982.  At  that  time  the 
Agency  published  criteria  for 
performing  a  dermal  absorption  study 
on  a  pesticide  and  reserved  a  line  item, 
section  85-3,  for  a  guideline  on  Dermal 
Absorption  Studies  of  Pesticides.  The 
Agency  had  available  a  protocol  for 
dermal  absorption  studies  but  did  not 
consider  it  ready  for  publication. 
Following  9  years  of  experience  with 
studies  on  the  dermal  absorption  of 
pesticides,  a  proposed  guideline  for 
Dermal  Absorption  Studies  of  Pesticides 
was  made  available  for  public  comment 
by  publication  in  the  Federal  Register  of 
March  13, 1991  and  a  revised  proposed 
guideline  in  the  Federal  Register  of 
October  21, 1993.  The  revised  proposed 
guideline  was  presented  to  the  FIFRA 
Scientific  Advisory  Panel  on  December 
15,  1993  at  a  public  meeting.  This  final 


guideline  for  Dermal  Absorption  studies 
of  Pesticides  incorporates  comm.ents  of 
the  public  and  the  FIFRA  Scientific 
Advisory  Panel.  It  is  specifically 
designed  to  assist  in  the  risk  assessment 
of  pesticide  exposure  by  the  dermal 
route,  following  the  determination  of  a 
significant  to.xic  effect  in  toxicology 
studies  performed  by  the  oral  or 
inhalation  route. 

Dated:  February  27,  1995. 

Steplianie  R.  Irene, 

Acting  Director.  Health  Effects  Division. 

Office  of  Pesticide  Programs. 

|FR  Doc.  95-6409  Filed  3-14-95;  8:45  am) 

BILLING  CODE  6560-SO-f 


[FRL-5173-1] 

Environmental  Statistics 
Subcommittee  of  the  National  Advisory 
Council  for  Policy  and  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Public  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Environmental  Statistics  Subcommittee 
(of  the  Environmental  Information  and 
Assessment  Committee)  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  will 
hold  a  one  and  one-half  day  meeting  of 
the  full  Subcommittee. 

The  Environmental  Statistics 
Subcommittee  was  formed  to  provide 
key  recommendations  and  strategic 
advice  on  the  statistical  products  and 
activities  necessary  to  enhance  the 
Agency's  knowledge  about 
environmental  statistics  and  trends,  and 
to  explore  information  gaps  from  the 
perspective  of  the  users/producers  of 
these  data  products.  The  meeting  is 
being  held  to  discuss  and  offer  critical 
advice  on  an  information  policy 
initiative,  305b  reports,  and  the  role, 
functions,  and  information  needs  of  a 
Federal  statistical  agency. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
on  April  3, 1995  from  9:00  a.m.  to  5:00 
p.m.  and  April  4, 1995  from  9:00  a.m. 
to  1:00  p.m.  The  meetings  will  be  held 
at  the  Hall  of  States.  444  North  Capitol 
Street,  NW..  Rooms  383-385. 
Washington,  DC  20011.  The  hall 
telephone  number  is  (202)  624-5490. 
This  meeting  is  open  to  the  public.  Due 


to  the  limited  space,  seating  at  the 
meeting  will  be  on  a  first-come  basis. 
ADDRESSES:  Written  comments  should 
be  sent  to:  James  Morant,  Chief, 
National  Environmental  Statistics 
Branch.  Environmental  Statistics  and 
Information  Division,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  2163,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTRACT: 
James  Morant,  Designated  Federal 
Official,  Direct  Line  (202)  260-2266, 
General  Line  (202)  260-2680,  Fax  (202) 
260-4968. 

Dated:  March  3.  1095. 
James  Morant, 
Designated  Federal  Official. 
|FR  Doc.  95-6408  Filed  3-14-95;  8:45  am] 

BILLING  CODE  6560-50-M 

[PF-619;  FRL-4930-8] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
by  EPA  of  an  initial  filing  of  two  feed 
additive  petitions  (FAPs),  and  it 
announces  one  amendment  to  a 
previously  published  pesticide  petition 
(PP). 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  docs  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 


EnvironmenUl  Protection  Agency.  401        petition  at  the  foUowiitg  ofiioe  location/ 
M  St.,  SW.,  Washington.  DC  20460.  In         telephone  number 
person,  contact  the  PM  named  in  eacii 


Produc*  Manager 


George  Lzrf^occa  tPM  13) 
Bob  TayJor  tPM  25) 


Office  tocaikyVleiephone  num- 
ber 


Rm.   204,    Ct^   »2,    703-30&- 

6100. 
Rm.    241.    CM    $2,    TOS-SOS- 

«027. 


Address 


1921  Jefferson  Davis  Hwy.,  Arlington.  VA. 
Oo. 


SUPPLEMENTARY  WFOWiATKJII:  EPA  has 
received  a  food/feed  additive  petitions 
and  one  amendment  to  a  previotrely 
puWished  ]>esticide  petition  ss  follows: 

Initial  FiUi^ 

1 .  FAP  4H5701 .  Monsanto  Co. ,  800  N . 
Lindberg  Blvd.,  St.  Louis,  MO  €3167, 
has  submitted  the  feed  additive  petition 
to  EPA  that  proposes  amendment  to  40 
CFR  186.3500  to  establish  a  regulation 
permitting  residues  of  the  herbicide 
glyphosate  (N-fphospbonmnethyl) 
glycine)  resulting  from  the  application 
of  the  isopropylamine  salt  of  glyphosate 
and/or  the  monoammonium  salt  of 
glyphosate  in  or  on  the  feed  commodity 
soybean,  aspirated  grain  fractions,  at  30 
parts  per  million  (ppm).  (PM  25) 

2.  FAP  5H5719.  AgHEvo  USA  Co., 
Little  Falls  Centre  One,  2711  Centerville 
Rd..  Wilmington,  DE  19808  (formerly 
Hoechst-Roussel  Agri-Vet  Co.),  has 
submitted  a  feed  additive  petition  to 
EPA  that  proposes  amendment  to  40 
CFR  part  185  to  establish  a  regulation 
permitting  residues  of  the  pesticide 
deltamedarin  (lR,3RJ-3(2,2- 
dibromovlnylJ-2,2- 

dimethylcyclopropane-carboxy lie  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
and  its  metabolites,  traas-deltamethrin: 
(lR,3S)-3(2,2-dibromoviayiJ-2.2- 
dimethylcyclopropane-carboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
and  alpha-R-deltamethrin.'  (lR,3R)-3- 
(2,2-dibromovinyl)-2,2- 
dimethykyclopropane-carboxylic  acid 
(R)-alpha-cy  an  o-3-phenoxyben2yI  ester 
calculated  as  parent,  in  or  on  the  food 
commodity  cottonsed  oil  at  0.20  ppm 
(PM-13) 

.\mended  Filing 

3.  PP  2F4055.  In  a  notice  issued  in  the 
Federal  Register  of  March  11, 1992  {4« 
FR  d659),  it  was  announced  that 
Hoechst-Roussel  Agri-Vet  Co.,  Route 
202-206,  P.O.  Box  2500.  Somerviiic.  NJ 
08876-1258,  proposed  to  amend  40  CFR 
part  180  by  es^iishii^a  regulation  to 
permit  residues  of  the  insecticide 
deltamethrin  {lR,3R)-3(2.2- 
dibromovinyl)dimethylcyclopropane- 
carboxylic  acid  (S>-alpha-cyaiu>-3- 
phenoxybenzyl  ester  and  its 


metabolites,  frans-deltamethrin:  (1R,3S)- 
3(2,2-dibromovinyl)-2,2- 
dimethylcyclopropane-carboxylic  acid 
(S)-alpha-c)Tmo-3-pheiioxybenzyl  ester 
and  alprha-R-deltamethrin:  tlR,3R)- 
3(2,2-dibromovinyl)-2,2- 
dimethylcyclopropane-carboxylic  add 
(R)-alpha-cyano-3-ph€noxybenzyl  ester 
calculated  as  parent,  in  or  on  cottonseed 
at  0.02  ppm.  Since  the  filing,  the  section 
F  has  been  changed  to  reflect  an 
increase  in  tolerance  for  cottonseed  to 
0.04  ppm.  (PM  13) 

Authority:  7  U.S.C.  136a. 
Dated:  March  1, 199S. 

Stephen  L.  Johnsoa, 

Director.  Registration  Divisioa,  Offkxcf 
Pesticide  Progmms. 

[FR  Doc  95-6420  Filed  3-14-95:  8:45  smj 

BILUNG  CODE  t560-40-F 


[OPP-00404;  FfiL-493»-6] 

Voluntary  Reduced-Risk  Pesticides 
Initiative  Update;  Notice  of  Availability 
and  Request  for  Comments 

AGQtCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  the  Agency's  proposal  to  sUghtly 
expand  its  Voluntary  Reduced-Risk 
Pesticides  Initiative.  Under  this 
proposal,  (he  Agency  would  request 
additional  information  to  be  submitted 
as  part  of  the  reduced-risk  rationale 
provided  for  new  chemical  registrations. 
In  addition,  the  Agency  would  consider 
certain  applications  for  new  uses  of 
already-registered  pesticides  for 
inclusion  in  the  voluntarj'  program. 
This  policy  is  described  in  a  draft 
Pesticide  Regulation  (PR)  Notice 
entitled,  "Voluntary  Reduced-Risk 
Pesticides  Initiative  Update"  which  is 
available  upon  request.  Interested 
parties  may  request  a  copy  erf  the 
Agency's  proposed  policv  as  set  forth  in 
the  ADDRESSES  unit  of  this  notice. 
DATES:  Written  comments,  identified  by 
the  docket  number  (OPP-00404 1,  must 
be  received  on  or  before  May  1, 1995. 


ADDRESSES:  The  draft  PR  Notice  is 
available  from  Leonard  Cole,  By  mail: 
Registration  Division  (7505C), Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  SL.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  713,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-7619.  Submit 
written  comments  to:  By  mail:  Public 
Docket  and  Freedom  of  Infm^nation 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Progranis. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  and  any 
comment(s)  conoeming  this  notice  msy 
be  claimed  confidential  by  marking  any 
part  or  ail  of  that  information  as 
"Confidential  Business  Inforraatioii" 
(CBIJ.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  commentis)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  coafiderUiai 
may  be  di.sc!osed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  cm  the  proposed  text  and 
any  written  comments  will  be  a\'ailab!e 
for  pubhc  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  irom  & 
ajn.  to  4  p.m.,  Monday  thnnigh  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  tttFORMATtON  CONTACT:  By 
mail:  Leonard  Cole  (7505C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  713,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA,  (703) 
308-7618. 

SUPPLEMENTARY  MFORMATKM:  This 
Federal  Register  notice  announces  the 
availability  of  the  draft  PR  Notice  and 
solicits  comment.  If,  af^er  reviewing  any 
comments,  EPA  determines  that  changes 
are  warranted,  the  Agency  will  rerise 
the  draft  PR  Notice  prior  to  release. 
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List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  March  1, 1995. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-6411  Filed  3-14-95;  8:45  am] 

BILLING  CODE  aS6O-60-F 


[OPP-30327A;  FRL-4938-9] 

Asahi  Chemical  Co.;  Approval  of 
Pesticide  Product  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  products  Atonik 
Plant  Growth  Stimulator.  Sodium-p- 
Nitrophenolate  Technical.  Sodium-o- 
Nitrophenolate  Technical,  Sodium-5- 
Nitroguaiacolate  Technical,  and  Atonik 
Manufacturing  Use  Product,  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Product  Manager 
(PM)  21,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs.  401  M  St.. 
SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
227,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703-305-6900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  December  11, 1991 
(56  FR  64621),  which  announced  that 
Asahi  Chemical  Manufacturing  Co., 
Ltd.,  c/o  M-D  Group  Incorporation  (U.S. 
Agent),  6708  S.  Atlanta  Place,  Tulsa,  OK 
74136.  (now  located  at  Nara  Prefecture 
Japan),  had  submitted  applications  to 
register  the  pesticide  products  Sodium- 
p-Nitrophenolate  Technical,  Sodium-o- 
Nitrophenolate  Technical,  and  Sodium- 
5-Nitroguaiacolate  Technical  (EPA  File 
Symbols  64922-G,  64922-U,  and 
64922-E).  containing  the  active 
ingredients  sodium-p-nitrophenolate, 
sodium-o-nitrophenolate,  and  sodium-5- 
nitroguaiacolate  at  82,  98,  and  98 
percent  respectively.  The  product, 
Atonik  (File  Symbol  64922-R),  also 
included  in  this  notice,  contains  the 
three  active  ingredients  listed  above  at 
0.3,  0.2,  and  0.1  percent  respectively. 


active  ingredients  not  included  in  any 
previously  registered  products. 

EPA  subsequently  received  an 
application  from  Asahi  Chemical  Co.,  to 
register  the  pesticide  product  Atonik 
Manufacturing  Use  Product  (File 
Symbol  64922-L),  containing  the  active 
ingredients  sodium-p-nitrophenolate, 
sodium-o-nitrophenolate,  sodium-5- 
nitroguaiacolate  at  0.334,  0.223,  and 
0.111  percent.  However,  since  the  notice 
of  receipt  of  application  was  not 
published  in  Federal  Register  as 
required  by  FIFRA,  as  amended, 
interested  parties  may  submit  written 
comments  within  30  days  from  the  date 
of  publication  of  this  notice  for  this 
product  only. 

On  January  20, 1995,  EPA  approved 
five  new  products  as  follows: 

1.  Atonik  Plant  Growth  Stimulator 
(EPA  Registration  Number  64922-1)  for 
use  to  increase  nutrient  intake  in  cotton, 
rice,  and  soybeans. 

2.  Sodium-p-Nitrophenolate 
Technical  (EPA  Registration  Number 
64922-3)  for  formulation  of  plant 
regulators  and  use  on  cotton,  rice,  and 
soybeans. 

3.  Sodium-o-Nitrophenolate 
Technical  (EPA  Registration  Number 
64922-4)  for  formulation  of  plant 
regulators  and  use  on  cotton,  rice,  and 
soybeans. 

4.  Sodium-5-Nitroguaiacolate 
Technical  (EPA  Registration  Number 
64922-2)  for  formulation  of  plant 
regulators  and  use  on  cotton,  rice,  and 
soybeans. 

5.  Atonik  Manufacturing  Use  Product 
(EPA  Registration  Number  64922-5)  for 
for  formulation  of  plant  regulators  and 
use  on  cotton,  rice,  and  soybeans. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  sodium-p- 
nitfophenolate.  sodium-o- 
nitrophenolate.  and  sodium-5- 
nitroguaiacolate.  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of  sodium-p-nitrophenolate, 
sodium-o-nitrophenolate,  and  sodium-5- 
nitroguaiacolate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  sodium-p-nitrophenolate. 


sodium-o-nitrophenolate,  and  sodium-5- 
nitroguaiacolate. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  February  27, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-6413  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  6S6O-60-F 


[OPP-30233A;  FRL-4940-4J 

Bear  Country  Products;  Approval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  Bear 
Skunker,  containing  active  ingredients 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
219,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703)  305-6600;  e- 
mail:  forrest.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  November  30,  1983 
(48  FR  54116)  which  announced  that 
Bear  Country  Products.  144  Commercial 
St.,  Sunnyvale,  CA  94086,  had 
submitted  an  appplication  to  register  the 
pesticide  product  Bear  Skunker  (File 
Symbol  48099-R),  containing  the  active 
ingredients  diethyl  sulfide  (CAS  No. 
352-93-2)  and  1-butanethiol  (CAS  No. 
109-79-5)  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
February  15.  1995.  as  Bear  Skunker  to 
deter  human/bear  contact  (EPA 
Registration  Number  48099-1).  This  is 
the  first  bear  deterrent  registered  by  the 
Agency  and  the  first  product  containing 
the  two  active  ingredients  diethyl 
sulfide  and  1-butanethiol. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  diethyl  sulfide  and 
1-butanethiol,  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of  diethyl  sulfide  and  1-butanethiol 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemfcal 
Fact  Sheet  on  Bear  Skunker 
(Registration:  First  bear  deterrent  and  its 
two  new  active  ingredients,  diethyl 
sulfide  and  1-butanethiol]. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Ser\'ice 
(NTIS).  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
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support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-lOl),  4U1  M  St.. 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  2,  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-6414  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  6560-60-f 

[OPP-30375A;  FJIL-4938-8] 

Church  and  Dwight  Co.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Church  and  Dwight  Co., 
Inc,  to  register  the  pesticide  products 
Armicarb  Potassium  Bicarbonate,  F.C.C. 
and  Armicarb  Sodium  Bicarbonate, 
F.C.C,  containing  active  ingredients  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Product  Manager 
(PM)  21,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
227,  CM  #2,  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703-305-6900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  November  2,  1994 


(59  FR  54903),  which  announced  that 
Church  and  Dwight  Co.,  Inc.  469  North 
Harrison  St.,  Princeton,  NJ  08543-5297, 
had  submitted  applications  to  register 
the  pesticide  products  Armicarb 
Potassium  Bicarbonate,  F.C.C.  and 
Armicarb  Sodium  Bicarbonate,  F.C.C. 
(EPA  File  Symbols  10772-E  and  10772- 
G),  containing  the  active  ingredients 
potassium  bicarbonate  and  sodium 
bicarbonate  both  at  99.9  percent 
respectively,  active  ingredients  not 
included  in  any  previously  registered 
products. 

The  applications  were  approved  on 
December  20, 1994,  as  Armicarb 
Potassium  Bicarbonate,  F.C.C.  and 
Armicarb  Sodium  Bicarbonate,  F.C.C. 
(EPA  Registration  Numbers  10772-2 
and  10772-3),  for  formulating  use  into 
fungicides  for  plant  disease  control  on 
flowers,  ornamentals,  turf,  fruits, 
vegetables,  and  field  crops. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  potassium 
bicarbonate  and  sodium  bicarbonate, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
potassium  bicarbonate  and  sodium 
bicarbonate  when  used  in  accordance 
with  widespread  and  commonly 
recognized  practice,  will  not  generally 
cause  unreasonable  adverse  effects  to 
the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  potassium  bicarbonate 
and  sodium  bicarbonate. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Ser\'ice 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  r.nd 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
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Pesticide  Programs,  Environmental 
Protection  Agency.  Km.  1132.  CM  #2. 
Arlingtcm.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW..  Washington,  D.C  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  ofSubiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  February  27, 1995. 

Stephen  L.  Johnson, 

Ditvctor,  Registration  Division.  Office  of 
Pesticide  Proems. 

IFK  Doc  95-6412  Filed  3-14-95:  8:45  ami 

BILLMGOOOC  MM  50  F 

[OPP-d0383;  FRL-4940-«] 

D-l-1-4,  Inc.;  Approval  of  a  Pesticide 
Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Tliis  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  l,4Sig}it. 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
.section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
401  M  SL.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency.  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305- 
5540). 

SUPP1.EMENTARY  INFORMATION:  EPA 
received  an  appplication  from  D-I-1-4, 
Inc..  15401  Cartwright  Road,  Boise,  ID 
83703,  to  register  the  pesticide  product 
l,4Sight  (File  Symbol  67727-R), 
containing  the  active  ingredient  1,4- 
dimethylnaphthalene  at  94.7  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product.  However, 
since  the  notice  of  receipt  of  application 
was  not  published  in  the  Federal 
Register,  as  required  by  FIFRA,  as 
nmended.  interested  parties  may  submit 
written  comments  within  30  days  from 
the  date  of  publication  of  this  notice. 


The  application  was  approved  on 
February  2. 1995.  as  l,4Sight  for  use  as 
an  aerosol  to  control  the  sprouting  of 
potatoes  during  the  storage  phase  (EPA 
Registration  Number  67727-1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  1,4- 
dimethylnaphthalene.  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  nhle  to  make  basic  health 
safety  determinations  which  show  that 
use  of  1.4-dimethyhiaphthalene  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  1,4-dimethylnaphthalene. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Ser\'ice 
(NTIS).  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-lOl).  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 


Dated:  March  2. 199S. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(PR  Doc.  95-6410  Filed  3-14-95;  8:45  am] 

BILLMC  CODE  6»«0-80-F 

[OPP-180960:  FRL-4935-3] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  10  States  listed  below. 
There  were  four  crisis  exemptions 
initiated  by  various  States.  Quarantine 
exemptions  have  been  granted  to  the 
United  States  Department  of 
Agriculture/ Animal  and  Plant  Health 
Inspection  Service.  These  exemptions, 
issued  during  the  months  of  October. 
November,  and  December  1994,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA  has 
denied  four  specific  and  one  Public 
Health  exemption  requests.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific,  crisis,  and 
quarantine  exemption  for  its  effective 
dnte. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8417;  e-mail: 

group.ermus@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  cypermethrin  on  mustard  greens 
to  control  various  insects;  October  20, 

1994,  to  October  19,  1995.  (Libby 
Pemberton) 

2.  California  Environmental 
Protection  Agency  for  the  use  of  methyl 
bromide  on  watermelon  to  control 
nematodes,  weeds,  and  soil  diseases: 
November  18. 1994,  to  April  30, 1995. 
(Libby  Pemberton) 

3.  California  Environmental 
Protection  Agency  for  the  use  of  naled 
on  Swiss  chard  to  control  aphids; 
November  23. 1994.  to  November  22. 

1995.  (Margarita  Collantes) 


4.  California  Environmental 
Protection  Agency  for  the  use  of 
metalaxyl  on  mustard  greens  to  control 
white  rust;  October  10, 1994,  to  August 
21,  1995.  California  had  initiated  a  crisis 
exemption  for  this  use.  (Susan  Stanton) 

5.  California  Environmental 
Protection  Agency  for  the  use  of 
prometryn  on  parsley  to  control  weeds; 
December  21, 1994,  to  December  21, 
1995.  (Andrea  Beard) 

6.  California  Environmental 
Protection  Agency  for  the  use  of 
clethodim  on  dry  bulb  onions  to  control 
annual  bluegrass;  December  14. 1994.  to 
December  13,  1995.  (Margarita 
Collantes) 

7.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  on  strawberries  to  control 
spider  mites;  October  10, 1994,  to  June 
30,  1995.  (Larry  Fried) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  on  head  lettuce  to  control 
leafminers;  November  14, 1994,  to 
November  13,  1995.  (Larry  Fried) 

9.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  on  potatoes  to  control 
leafminers;  December  22.  1994,  to  June 
1. 1995.  (Libby  Pemberton) 

10.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
imidacloprid  on  tomatoes  to  control 
whiteflies;  December  14, 1994,  to 
December  14,  1995.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
November  16,  1994  (59  FR  59223).  The 
situation  was  determined  to  be  urgent 

^  and  nonroutine,  and  significant 
economic  losses  were  expected  without 
this  use.  (Andrea  Beard) 

11.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
fenpropathrin  on  tomatoes  to  control 
whiteflies;  December  14,  1994,  to 
December  14,  1995.  (Andrea  Beard) 

12.  Georgia  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  canola  to 
control  Italian  ryegrass;  October  10, 
1994,  to  April  15, 1995.  (Susan  Stanton) 

13.  Hawaii  Department  of  Agriculture 
for  the  use  of  hydramethylnon  on 
pineapples  to  control  big-headed  and 
Argentine  ants;  December  22,  1994,  to 
December  21, 1995.  (Libby  Pemberton) 

14.  Idaho  Department  of  Agriculture 
for  the  use  of  imazalil  on  sweet  corn 
seed  to  control  dieback  syndrome; 
October  7.  1994,  to  October  1,  1995. 
(Susan  Stanton) 

15.  New  Jersey  Department  of 
Agriculture  for  the  use  of  Pro-Gro 
(carboxin/thiram)  on  onion  seed  to 
control  onion  smut;  October  19,  1994,  to 
June  1.  1995.  (Susan  Stanton) 

16.  Puerto  Rico  Commonwealth, 
Department  of  Agriculture,  for  the  u.se  of 


avermectin  on  tomatoes  to  control 
leafminers;  October  3, 1994,  to  October 
2, 1995.  (Urry  Fried) 

17.  Texas  Department  of  Agriculture 
for  the  use  of  avermectin  on  peppers  to 
control  broad  mites;  November  23,  1994, 
to  November  22, 1995.  (Larry  Fried) 

18.  Washington  Department  of 
Agriculture  for  the  use  of  zinc 
phosphide  on  dormant  timothy  and 
timothy/alfalfa  mixtures  to  control 
meadow  voles;  October  4, 1994,  to  April 
15,  1995.  (Susan  Stanton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on 
October  17, 1994,  for  the  use  of 
metolachlor  on  spinach  to  control 
weeds.  This  program  has  ended.  (Susan 
Stanton) 

2.  Georgia  Department  of  Agriculture 
on  October  20, 1994,  for  the  use  of 
metalaxyl  on  collards,  mustard  greens, 
and  turnip  greens  to  control  downy 
mildew.  This  program  is  expected  to 
last  until  June  30,  1995.  (Susan  Stanton) 

3.  Hawaii  Department  of  Agriculture 
on  November  10,  1994,  for  the  use  of 
imidacloprid  on  tomatoes  to  control 
whiteflies.  This  program  is  expected  to 
last  until  November  10, 1995.  (Andrea 
Beard) 

4.  Pennsylvania  Department  of 
Agriculture  on  October  5, 1994,  for  the 
use  of  chlorothalonil  on  mushrooms  to 
control  verticHlium  diseases.  This  crisis 
exemption  was  revoked  on  October  7, 
1994,  due  to  dietary  risk  issues  and  lack 
of  progress  toward  registration  of  this 
use.  (Susan  Stanton) 

EPA  has  denied  specific  and  public 
health  exemption  requests  from  the: 

1.  Connecticut  Department  of 
Agriculture  for  the  use  of  oxyfluorfen  on 
strawberries  to  control  weeds.  This 
specific  exemption  was  denied  because 
the  Agency  was  not  able  to  conclude 
that  strawberry  growers  will  experience 
significant  economic  losses  if 
oxyfluorfen  is  not  available.  (Larry 
Fried) 

2.  Georgia  Department  of  Agriculture 
for  the  use  of  chlorothalonil  on  collards, 
mustard  greens,  and  turnip  greens  to 
control  fungal  diseases.  This  specific 
exemption  was  denied  because  of 
unacceptable  dietary  risk,  lack  of 
adequate  progress  toward  registration, 
and  the  State's  failure  to  satsifj'  data 
requirements  imposed  last  year  as  a 
condition  for  consideration  of  future 
section  18  requests  for  this  use.  (Susan 
Stanton) 

3.  New  Hampshire  Department  of 
Agriculture  for  the  use  of  oxj'fluorfen  on 
strawberries  to  control  weeds.  This 
specific  exemption  was  denied  because 
the  Agency  was  not  able  to  conclude 
that  strawberry  growers  will  experience 


significant  economic  losses  if 
oxvfiuorfen  is  not  available.  (Larrv 
Fried) 

4.  Pennsylvania  Department  of 
AgricuUure  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticilliiim 
fungicola.  This  specific  exemption  was 
denied  because  the  estimated  lifetime 
dietary  cancer  risk  from  the  registered 
uses  of  chlorothalonil  and  the  use  on 
njushrooms  exceeds  the  level  generally 
considered  acceptable  by  EPA.  The 
current  estimates  of  cancer  risk  from 
this  use  preclude  any  further  progress 
toward  registration.  (Susan  Stanton) 

5.  Texas  Department  of  Agriculture, 
for  the  use  of  sodium  fluoroacetate  on 
certain  mammalian  vectors  to  control 
gray  fox  rabies.  A  notice  of  receipt  of 
this  public  health  exemption  was 
published  in  the  Federal  Register  of 
August  24,  1994  (59  FR  43580).  an 
extension  of  comment  period  later 
published  September  8,  1994  (59  FR 
46428).  The  Agency  concluded  that  the 
proposed  vector  control  program  ( annot 
be  expected  with  any  degree  of  certainly 
to  be  effective  in  halting  the  spread  of 
the  epizootic.  For  this  reason,  the 
Agency  denied  the  request  for  a  public 
health  exemption.  This  conclusion  is 
based  on  the  following:  the  geographic:al 
area  encompa.ssed  by  the  epizootic 
appears  to  be  too  large  to  ensure  that  the 
landowner  executed  vector  control 
efforts  could  be  managed  and 
coordinated  efficiently;  the  type  of  bait 
proposed  for  use  could  not,  on  the  basis 
of  available  relevant  data,  be  expected  to 
selectively  target  gray  foxes  and  the 
primary  host  organisms  or  the  purported 
ancillary  vector  species  efficiently  or    • 
effectively;  and  the  proposed  spacing  of 
individual  baits  and  the  baiting  density 
suggest  that  the  expected  taking  of  most 
baits  by  nonfarget  species  would  create 
significant  gaps  in  the  proposed  barrier 
treatment  that  is  intended  to  reduce  grav 
fox  populations  and  confine  the 
epizootic.  (Libby  Pemberton) 

EPA  has  granted  a  quarantine 
exemption  to  the  United  States 
Department  of  Agriculture/Animal  and 
Plant  Health  Inspection  Service  for  the 
use  of  diazinon  soil  treatments  and 
malathion  in  quarantined  areas  witiiin 
the  State  of  Florida  to  eradicate  exotic 
subtropical  members  of  the  fruit  flv 
family  Tephritidae.  November  30.  1994, 
to  November  29,  1997.  (Susan  Stanton). 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection,  Pesti(  ide>; 
and  pests.  Crisis  exemptions. 
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Dated:  March  6, 1995. 


Stephen  L.  Johnson. 

Director.  Registration  Division.  Office  of 
/Vstit/rfe  Progrnms. 

|FK  Due  95-6415  Filed  3-14-95;  8:45  4ini| 


\P9  4G440t  and  5G444an^6e;  Fm.-499»- 
9] 

Northfup  King  Co.  and  Ciba-Ge«gy 
Corp.;  Inttiai  Filings  of  Exemptions 
from  tha  Raquirament  of  Tolerances; 
Technical  Amendment 

agency:  Environmental  Protetiion 
Agency  (EPA). 

ACTION:  Notice;  Technical  amendment. 

« 

SUMMARY:  EPA  is  issuing  a  technical 
amendment  to  clarify  a  notice  on 
establishing  temporary  exemption.s  from 
the  requirement  of  tolerances  for  the 
delta  endotoxin  protein  produced  in 
Held  corn  by  a  Ci7lA(b)  gene  horn 
BacUlus  thuringiensis  subsp.  kurstniu 
HD-1  and  inserted  in  the  plant 
expression  vector  pZ01502  and  for  the 
plant  pesticide  BaciHus-thuringiensis 
suhsp.  kurstaki  CrylA(b)  insect  control 
protein  as  produced  in  com  plants  and 
the  genetic  material  necessary  for  its 
production.  EPA  has  not  yet  granted  the 
temporary  tolerance  exemptions: 
instead.  EPA  is  announcing  that  it  has 
received  the  petitions  and  is  considering 
whether  or  not  to  grant  them. 
EFFECTIVE  DATE:  Marcii  15. 19fl5. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7.5()1W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Station.  5th  Fl.  2800  Crystal 
Drive.  ArUngton.  VA  22202.  (703)-30«- 
8712:  e-mail: 
Mendelsohn.Mike@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  15,  1995 
(60  FR  8658),  EPA  issued  a  notice  of 
temporary  tolerance  exemptions  for  PP 
404409  filed  by  Northrup  King  Co.  and 
PP  5G4448  filed  by  aba-Geigy  Corp. 
EPA  is  issuing  this  technical 
amemdment  to  that  notice  to  state  that 
the  petitions  have  not  yet  been  granted, 
but  are  being  considered.  PP  4G4409 
filed  by  Northrup  King  Co..  7500  Olson 
Memorial  Hwy..  Golden  Valley.  MN 
55427,  has  requested  the  establishment 
of  an  exemption  from  the  requirement  of 
a  tolerance  for  the  delta  endotoxin 
protein  produced  in  field  corn  by  a 
CryIA(b)  gene  from  Bacillus 
thuringiensis  subsp.  kurstnki  HD-1  and 


inserted  in  the  plant  expression  vector 
pZ01502.  PP  5G4448  filed  by  Ciba-Geigy 
Corp.,  P.O.  Box  12257,  Research 
Triangle  Park.  NC  27709-2257.  has 
requested  the  establishment  of  an 
exemption  horn  the  requirement  of  a 
tolerance  for  the  plant  pesticide  Bacillus 
thuringiensis  suhsp.  kurstaki  CryIA(b) 
insect  control  protein  as  produced  in 
corn  plants  and  the  genetic  material 
ne<:essary  for  its  production. 

EPA  reiterates  that  these  filings  have 
been  received,  but  they  are  not  yet 
granted.  If  the  temporar>'  tolerances  are 
granted,  notice  to  this  effect  will  be 
published  in  the  Federal  Register. 

This  document  contains  technical 
amendments  only  and  does  not  require 
notice  and  comment,  5  U.S.C.  553. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  2. 1995. 

Janet  L.  Andersen. 

Acting  Director  of  Biopesticides  and  Pollution 
Pre\'enlion  Division,  Office  of  Pesticide 
Programs. 

jFR  Doc.  95-5800  Filed  3-7-95;  3:17  pin  I 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

March  8.  1995. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Papenvork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair.  Federal 
Communications  Commission.  (202) 
418-1379. 

Federal  Communications  Commission. 

OMB  Control  No. :  3060-0458. 

Expiration  Date:  02/28/98. 

Title:  Regulation  of  International 
Accounting  Rates  (CC  Docket  No.  90- 
337). 

Estimated  Annual  Burden:  240  total 
annual  hours:  2  hours  per  response. 

Description:  CC  Docket  No.  90-337 
implemented  rules  making  it  easier  for 
U.S.  carriers  engaged  in  international 
telecommunications  to  negotiate  lower 
accounting  rates.  Simple  reductions  in 
rates  are  made  pursuant  to  a  notification 
approach;  other  changes  are  subject  to 


the  hitemational  Settlements  Policy 
(ISP)  waiver  approach.  Such  carriers  are 
required  to  file  copies  of  operating 
{igrecments.  See  47  CFR  Sections  43.51, 
64.1001,  and  63.01.  The  information  is 
used  for  monitoring  and  enforcement 
purposes. 
OMB  Control  No.:  3060-0253. 

Expiration  Date:  02/28/98. 

Title:  Connection  of  Telephone 
Equipment  to  the  Telephone  Network, 
Part  68,  Sections  68.106.  68.108.  68.110. 

Estimated  Annual  Burden:  57.540 
total  annual  hours:  .057  hours  per 
response. 

Description:  Section  68.106  requires 
customers  connecting  terminal 
equipment  or  protective  circuitry  to  the 
telephone  network  to  provide,  upon 
request,  certain  information  to  the 
telephone  company.  Section  68.108 
requires  telephone  companies  to  notify 
customers  of  possible  discontinuance  of 
service  when  customer's  equipment  is 
malfunctioning  and  to  inform  them  of 
their  right  to  file  a  complaint.  Seciion 
68.110  requires  telephone  companies  to 
provide  technical  information 
concjeming  inter-face  parameters  not 
specified  in  Part  68  and  to  notify' 
customers  of  changes  in  telephone 
company  facilities,  equipment, 
operations  or  procedures  where  such 
changes  can  be  reasonably  expected  to 
render  any  customer's  terminal 
equipment  incompatible  with  the 
telephone  company's  communication 
faciUties.  The  collections  are  designed 
to  prevent  harm  to  the  telephone 
network  when  customer-provided 
equipment  is  connected  to  telephone 
company  lines  and  assures  that 
customers  will  not  overload  the 
telephone  lines  with  excessive 
equipment  which  would  degrade 
service  to  the  customers  and  others. 
OMB  Control  No.:  3060-0450. 

Expiration  Date:  02/28/98. 

Title:  Detariffing  the  Installation  and 
Maintenance  of  Inside  Wiring  Ser\'ices, 
Reports  on  State  Regulatory  Activities 
(CC  Docket  No.  79-105). 

Description:  47  CFR  Seciion  43.41 
requires  that  each  local  exchange  carrier 
(LEC)  with  annual  operating  revenues  of 
$100  million  or  more  file,  within  thirty 
days  of  its  publication  or  release,  a  copy 
of  any  state  or  local  .statute,  rule  order, 
or  other  document  that  regulates,  or 
proposes  to  regulate,  the  price  or  prices 
the  LEC  charges  for  inside  wiring 
services.  The  rules  applies  only  to  the 
LEC  serving  the  greatest  number  of 
access  lines  within  the  portions  of  the 
state  that  are.  or  would  be.  subject  to  the 
state  regulation.  The  information  filed  is 
used  by  the  Commission  to  monitor  the 
activities  of  state  agencies  that  desire  to 


impose  price  regulation  for  inside 
wiring  services  provided  by  telephone 
companies.  The  information  is  used  to 
help  ensure  that  such  actions  do  not 
impede  federal  poUcies. 
OMB  Control  No.:  3060-0439. 

Expiration  Date:  02/28/98. 

Title:  Regulations  Concerning 
Indecent  Communications  by 
Telephone. 

Estimated  Annual  Burden:  10.200 
total  annual  hours;  .166  hours  per 
response. 

Description:  Section  223  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  Section  223.  as 
amended  imposes  fines  and  penalties  on 
those  who  kjiQwingly  use  the  telephone 
to  make  obscene  or  indecent 
communications  for  commercial 
purposes.  47  CFR  Section  64.201 
implements  the  statute.  Section  64.201 
contains  several  requirements  which  arc 
imposed  on  carriers,  adult  message 
service  providers  and  those  who  solicit 
their  services  to  ensure  that  minors  are 
denied  access  to  material  deemed 
indecent. 

Federal  Communiiations  Commission. 

William  F.  Caton, 

Acting  Secretary. 

iFR  Doc.  95-6391  Filed  3-14-95;  8:45  ami 
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[Correction  To  Report  No.  2060] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

March  10.  1995. 

Report  No.  2060.  released  March  6. 
1995  erroneously  listed  the  Docket 
Number  as  91-113.  The  Docket  Number 
is  corrected  as  listed  below. 
Subject:  Transport  Rate  Structure  and 

Pricir.q.  (CC  Docket  No.  91-213) 
Number  of  Petition  Field:  1 

Federal  Communications  Commission. 

William  F.  Caton,   ' 

Acting  Secretary: 

IFR  Doc.  95-6330  Filed  3-14-95;  8:45  ami 

BILUNG  CODE  6712-01-M 

[Report  No.  2062} 

Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

March  10,  1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
coping  in  Room  239. 1919  M  Street, 


NW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  FTS,  Inc..  (202)  875-3800. 
Opposition  to  these  petitions  must  be 
filed  March  30, 1995.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1 .4(b)(2)).  Rephes  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  the  Amateur 
Service  Rules  to  Implement  a  Vanity 
Call  Sign  System.  (PR  Docket  No.  93- 

.  305) 

Number  of  Petitions  Filed:  3 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-6337  Filed  3-14-95;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  aiid 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Intnrostod  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011481-001. 

Title:  Hanjin/AMA  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd., 
Cho  Yang  Shipping  Co.,  Ltd..  DSii- 
Senator  Lines. 

Synopsis:  The  proposed  amendment 
modifies  Article  5.10  of  the  Agreement 
by  deleting  the  language  that  restricted 
the  parties  to  maintain  membership  in 
the  Conference. 

By  Order  of  the  Federal  Maritime 

Commission. 

Dated:  March  9.  1995. 
loseph  C.  Polking. 
Secretary. 

(FR  Doc.  95-6295  Filed  3-14-95;  8:45  ami 
BILLING  COOC  6730-01-U 


Ocean  Freight  Fonwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
appUcations  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
Maracargo  Inc.,  2503B  NW  72nd  Ave., 
Miami,  Fl  33122 
Officers:  V.  Enrique  Camejo. 
President.  Pedro  Enrique  Garcia 
Arcaya.  Vice  President 
American  Custom  Inc.,  700  Rockaway 
Turnpike,  Lawrence,  NY  11559. 
Officer:  Key  Y.  Chung.  President 
Rio  Bravo  Freight  Forwarders.  Inc.,  1919 
S.  Shiloh.  Sle.  234.  Garland.  TX 
75042 
Officers:  Everett  Claborn,  President; 
Mildred  L.  Coker,  Vice  President 
.\  M  Logistics  Services,  4311  Pan 
American  Boulevard,  Laredo,  TX 
78043 
Alberto  H.  Maynon,  HI.  Solo 
Proprietor 
Tradestar  Shipping  Corp..  147-182nd 
Street.  Jamaica.  NY  11413 
Officer:  Richard  Weinstock.  President 
Time  Definite  Services.  Inc.,  2745  South 
Arm.strong  Court,  Des  Plaines.  IL 
fiOOlB 
Officer:  Michael  Suarez.  Presitlrnt 

By  the  Federal  Maritime  Commission. 
IDated:  March  9.  1995. 

loseph  C.  Polking. 

Secretary. 

IFR  Doc.  Q3-ti2'.)G  Filed  3-14-95;  8:45  ani| 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AGENCr:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment;  extension 
of  comment  period. 

SUMMARY:  On  Januar}-  5.  1995.  the  Board 
requested  comment  on  proposed 
re\  isions  to  the  Annual  Report  of 
Foreign  Banking  Organizations  (FR  Y-7) 
including  the  Nonbank  Financial 
Information  Siunmary  (NFIS).  the 
Structure  Report  on  U.S.  Banking  and 
Nonbanking  Activities  (FR  Y-7A).  and 
the  Foreign  Banking  Org£uiization 
Confidential  Report  of  Operations  (FR 
2068).  On  January  27.  the  Board 
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announced  that  the  comment  period 
would  be  extended  by  30  days  until 
March  9.  The  Deputy  Secretary  of  the 
Board,  acting  under  delegated  authority, 
has  again  extended  the  comment  period 
to  give  the  public  additional  time  to 
comment.  The  comment  period  for  the 
PR  Y-7.  other  than  the  NFIS.  and  for  the 
PR  2068  has  been  extended  until  March 
31,  1995.  The  comment  period  for  the 
NPIS  and  the  PR  Y-7A  has  been 
extended  until  May  31. 1995. 
DATES:  Comments  must  be  received  by 
March  31,  1995  (PR  Y-7:  PR  2068),  or  by 
May  31,  1995  (PR  Y-7A;  NPIS). 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Pederal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington.  D.C.  20551.  or  delivered  to 
the  Board's  mail  room  between  8:45 
a.m.  and  5:15  p.m.,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  received  may  be 
inspected  in  room  B-1122  between  9:00 
a.m.  and  5:00  p.m..  except  as  provided 
in  section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CPR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208. 
Washington,  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (0MB  83-1).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer.  Mary  M. 
McLaughlin.  Pederal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  Por  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TTD)  Dorothea  Thompson  (202-452- 
3544),  Board  of  Governors  of  the  Pederal 
Reserve  System.  Washington.  D.C. 
20551. 

SUPPLEMENTARY  INFORMATION:  The  Board 
has  received  a  request  to  extend  the 
comment  period  on  the  proposed 
revisions  to  the  Annual  Report  of 
Foreign  Banking  Organizations  (PR  Y-7) 
including  the  Nonbank  Financial 
Information  Summary  (NFIS).  the 
Structure  Report  on  U.S.  Banking  and 
Nonbanking  Activities  (PR  Y-7A).  and 
the  Foreign  Banking  Organization 


Confidential  Report  of  Operations  (PR 
2068).  In  view  of  the  significance  of  the 
procedural  changes  that  are  proposed  in 
the  reports,  the  Board  is  extending  the 
comment  period  to  March  31. 1995.  for 
the  PR  Y-7.  other  than  the  NPIS,  and  the 
PR  2068,  and  to  May  31.  1995.  for  the 
NPIS  and  the  PR  Y-7A. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  9. 1995 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 
jFR.  Doc.  95-6375  Filed  3-14-95:  8:45aml 

BILLING  CODE  6210-01-F 


Ralph  Neal  Bartier;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CPR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Pederal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  March  29, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Ralph  Neal  Barber,  Duluth, 
Georgia;  to  retain  18.26  percent  of  the 
voting  shares  of  First  Security 
Corporation,  Norcross,  Georgia,  and 
thereby  indirectly  acquire  First  Security 
National  Bank,  Norcross,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  9. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6346  Filed  3-14-95;  8:45  am) 

BILLING  CODE  6210-01-F 


Dauphin  Deposit  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nontunking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CPR  225.23(a)(1))  for  the  Boards 


approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  29,  1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1 .  Dauphin  Deposit  Corporation, 
Harrisburg.  Pennsylvania;  to  engage  de 
novo  in  providing  financial  advice  to 
state  and  local  governments  and  foreign 
governments,  pursuant  to  § 
225.25(b)(4)(v)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biruiing, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  engage  de  novo 
through  its  de  novo  subsidiary  Wells 
Fargo  Equity  Capital  Inc.,  San  Francisco, 
California,  in  making  and  servicing 
commercial  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  9,  1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-6348  Filed  3-14-95;  8:45  ami 

BILUNO  COOE  6210-01-F 


Mellon  Bank  Corporation,  Pittsburgh, 
Pennsylvania,  and  Chemical  Banking 
Corporation,  New  York.  New  York; 
Notices  to  engage  in  certain 
Nonbanking  Activities 

Mellon  Bank  Corporation,  Pittsburgh, 
Pennsylvania  (Mellon),  and  Chemical 
Banking  Corporation,  New  York,  New 
York  (Chemical),  have  applied  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  each  acquire  a  50 
percent  interest  in  a  Delaware 
partnership.  Chemical  Mellon 
Shareholder  Services,  Ridgefield  Park, 
New  Jersey  (Partnership).  Mellon  and 
Chemical  would  transfer  substantially 
all  the  assets  of  their  respective 
shareholder  services  businesses  to 
Partnership,  and  Partnership  would 
provide  the  following  services  to  issuers 
of  equity  secxirities:  shareholder  account 
maintenance;  dividend  disbursement; 
mailings  to  equity  security  holders; 
annual  meeting  services;  transfer  and 
issuance,  as  agent,  of  equity  security 
certificates;  investor  relations; 
reorganization  services;  stock  option 
processing,  recordkeeping  and  account 
maintenance;  restricted  securities 
processing  and  recordkeeping;  stock 
watch  services  and  proxy  solicitation; 
and  dividend  reinvestment  and  stock 
purchase  plan  administration.  In 
addition.  Partnership  would  provide 
"private  label"  bondholder  account 
maintenance  for  certain  existing 
customers  of  Mellon.  Chemical  and 
Mellon  maintain  that  the  Board 
previously  has  determined  that  the 
proposed  activities  are  closely  related  to 
banking.  See  12  CPR  225.25  (b)(3). 
These  activities  will  be  conducted 
nationwide. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by 
Partnership  "can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C  1843(c)(8). 
Chemical  and  Mellon  believe  that  the 


proposal  will  produce  public  benefits 
that  outweigh  any  potential  adverse 
effects.  In  particular.  Chemical  and 
Mellon  maintain  that  the  proposal  will 
enhance  competition  and  enable 
Chemical  and  Mellon  to  offer  their 
customers  greater  convenience  and 
accessibility.  Chemical  and  Mellon  also 
maintain  that  their  proposal  would  not 
diminish  competition  in  light  of  the 
qualitative  characteristics  of  the 
industry. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  tlie  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Pederal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  March  31, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CPR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
japproval  of  the  proposal. 

"This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Pederal  Reserve  Bank  of  Cleveland, 
or  the  Federal  Reserve  Bank  of  New 
York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  95-6347  Filed  3-14-95:  8:45  ami 
BH.UNG  COOE  6210-01-F 


Norton  Capital  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 


Each  application  is  available  for 
immediate  insf>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 


I  >  v«uj~i  n  c 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  7, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemie,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Norton  Capital  Corporation,  Morris, 
lUinois;  to  merge  with  Sheridan 
Bancorp,  Inc.,  Sheridan,  Illinois,  and 
thereby  indirectly  acquire  Sheridan 
State  Bank,  Sheridan,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Mercantile  Bank 
of  Lebanon,  Lebanon,  Missouri,  a  de 
novo  bank. 

C  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  NoTwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Norwest  Bank  Grand 
Porks,  N.A.,  Grand  Porks,  North  Dakota, 
a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Resene 
System,  March  9. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-6349  Filed  3-14-95;  8:45  ami 

BILUNG  COOE  6210-01-F 


Norwest  Corporation;  Application  to 
Engage  in  Nonbanking  Activities 

Norwest  Corporation,  Minneapolis, 
Minnesota,  (Applicant),  has  filed  notice 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CPR 
225.23(a)(3))  to  engage  in  the  activity  of 
providing  for  a  fee  employment 
information,  including  salary,  length  of 
employment  and  name  of  employer. 
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through  its  wholly-owned  subsidiary, 
Norwest  Mortgage  Corporation,  Des 
Moines,  Iowa  (Norwest  Mortgage). 
Norwest  Mortgage  would  provide  this 
information  to  afHliated  and  unaffiliated 
depository  institutions,  and  to  other 
creditors  for  use  in  connection  with  an 
extension  of  credit  including  a  lease 
transaction  that  is  the  functional 
equivalent  of  an  extension  of  credit. 
These  activites  will  be  conducted 
nationwide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass' n  v.  Board  of 
Governors,  516  F.2d  1229.  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  believes  that  the  proposed 
activities  meet  the  National  Courier 
standard  because:  (1)  employment  and 
salarj'  history  information  is 
information  that  is  routinely  obtained 
by  a  bank  in  connection  with  an 
extension  of  credit;  (2)  the  information 
to  be  provided  is  primarily  financial  in 
nature  because  the  relevant  information 
is  the  amount  of  salary  or  wages  earned 
by  an  individual  over  a  period  of  time; 
and  (3)  the  proposed  activities  are 
operationally  and  functionally  similar  to 
operating  a  credit  bureau  pursuant  to  § 
225.25(b)(24)  of  Regulation  Y. 


In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  March  29, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of 
Minneapolis.  . 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9. 1995.  \ 

Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-6350  Filed  3-14-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[File  No.  941  0131] 

Schnuyck  Markets,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition —  in  connection 
with  Schnuck  Markets'  proposed 
acquisition  of  supermarkets  currently 
owned  by  National  Holdings,  Inc. — this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Missouri-based  corporation  to  divest  24 
stores  in  the  St.  Louis  area  to 
Commission-approved  purchasers,  and 
would  require  the  respondent,  for  ten 
years,  to  obtain  Commission  approval 
before  acquiring  an  interest  in  a 
supermarket,  or  another  entity  that 
operates  a  supermarket,  in  the  relevant 
area. 

DATES:  Comments  must  be  received  on 
or  before  May  15.  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe.  FTC/S-2105. 
Washington,  D.C.  20580.  (202)  326- 
2610. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  review  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b){6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  Schnuck  Markets,  Inc.'s 
("Schnucks")  proposed  acquisition  of 
certain  assets  of  National  Holdings,  Inc. 
and  certain  aHiliates  ("National"),  and  it 
now  appearing  that  Schnucks, 
hereinafter  sometimes  referred  to  as 
"proposed  respondent,"  is  willing  to 


enter  into  an  agreement  containing  an 
Order  to  divest  certain  assets  and  to 
cease  and  desist  from  certain  acts,  and 
providing  for  other  reUef. 

It  is  hereby  agreed  by  and  among 
proposed  respondent,  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Schnuck 
Markets,  Inc.  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Missouri,  with  its  office  and  principal 
place  of  business  located  at  11420 
Lackland  Road,  St.  Louis,  MO  63146- 
6928. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draff  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  the  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawal  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  and  its  decision  containing 


the  following  Order  to  divest  and  to 
cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to-Order  to 
proposed  respondent's  address  as  stated 
in  this  Agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  verified  written  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  Respondent  or  Schnuck  Markets, 
Inc.  means  Schnuck  Markets,  Inc.,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Schnuck  Markets.  Inc..  their  successors 
and  assigns,  and  their  directors,  officers, 
employees,  agents,  and  representatives. 

B.  Assets  to  be  divested  means  the 
supermarket  assets  described  in 
Paragraph  II.  A.  of  this  Order. 

C.  Commission  means  the  Federal 
Trade  Commission. 

D.  Supermarket  means  a  full-line 
retail  grocery  store  that  carries  a  wide 
variety  of  food  and  grocery  items  in 
particular  product  categories,  including 
bread  and  dairy  products;  refrigerated 
and  frozen  food  and  beverage  products; 
fi^sh  and  prepared  meats  and  poultry; 
produce,  including  fresh  fruits  and 
vegetables;  shelf-stable  food  and 
beverage  products,  including  canned 
and  other  types  of  packaged  products; 
staple  foodstuffs,  which  may  include 
salt,  sugar,  flour,  sauces,  spices,  coffee, 
and  tea;  and  other  grocery  products. 


including  nonfood  items  such  as  soaps, 
detergents,  paper  goods,  other 
household  products,  and  health  and 
beauty  aids. 

E.  The  term  St.  Louis  MSA  means  the 
metropolitan  statistical  area  consisting 
of  the  following  areas:  in  Missouri,  the 
counties  of  Franklin,  Jefferson,  Lincoln, 
St.  Charles,  St.  Louis,  Warren,  and  the 
city  of  St.  Louis;  in  Illinois,  the  counties 
of  Clinton,  Jersey.  Madison,  Monroe, 
and  St.  Clair. 

// 

It  is  further  ordered  that: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  months 
from  the  date  this  Order  becomes  final: 

1.  The  following  supermarkets  located 
in  the  city  of  St.  Louis,  Missouri: 

a.  National  Store  no.  15  located  at  2700 
S.  Grand  Avenue,  St.  Louis,  MO 
63118; 

b.  National  store  no.  30  located  at  5433 
Southwest  Avenue,  St.  Louis,  MO 
63139; 

c.  National  store  no.  50  located  at  8945 
Riverview  Drive,  St.  Louis,  MO  63137; 
and 

d.  National  store  no.  60  located  at  1605 
S.  Jefferson,  St.  Louis,  MO  63104. 

2.  The  following  supermarkets  located 
in  St.  Louis  County,  Missouri: 

a.  National  store  no.  26  located  at  8823 
Ladue  Road,  Ladue.  MO  63124; 

b.  National  store  no.  45  located  at  6  S. 
Old  Orchard,  Webster,  MO  63119; 

c.  National  store  no.  46  located  at  10431 
St.  Charles,  St.  Ann,  MO  63074; 

d.  National  store  no.  47  located  at  13041 
New  Halls  Ferry.  Florissant.  MO 
63033; 

e.  National  store  no.  62  located  at  421 
N.  Kirkwood  Road.  Kirkwood.  MO 
63122; 

f.  National  store  no.  63  located  at  7434 
Olive  Street  Road.  University  City, 
MO  63130; 

g.  National  store  no.  77  located  at  4432 
Lemay  Ferry  Road,  Mehlville,  MO 
63129; 

h.  National  store  no.  85  located  at  14855 

Clayton  Road,  Chesterfield,  MO 

63011; 
i.  Schnucks  store  no.  103  located  at 

9719  Crestwood  Road,  Crestwood, 

MO  63126; 
j.  Schnucks  store  no.  124  located  at  3661 

Reavis  Barracks,  St.  Louis,  MO  63125; 
k.  Schnucks  store  no.  130  located  at 

10223  Lewis  &  Clark,  Bellefontaine, 

MO  63136;  and 
1.  Schnucks  store  no.  195  located  at 

6965  Parker  Road,  St.  Louis,  MO 

63033. 

3.  The  following  suf>ermarkets  located 
in  St.  Charles  County,  Missouri: 
a.  National  store  no.  22  located  at  850 

Jungerman,  St.  Peters,  MO  63376;  and 
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b.  SchnuckssUjreno.  126  located  at 
1355  South  5lh  Street,  St  Charles. 
MO  63301. 

4.  The  EolkMving  supermarkets  located 
in  )efieaao  County.  Missouii: 

a.  Nation*)  store  no.  65  loca»«d  at  120O 
Suj?ar  Creek  Square,  Fenton',  MO 
63026: and 

b.  National  store  no.  70  to«;ated  at  215 
Arnold  Cfos* Roed.  Arnold,  MO 
63010. 

5.  The  following  supermarkets  located 
in  Madison  County.  Illinois: 

a.  National  stoie  no.  35  located  at  1716 
Vaadaha  Road.  Collinsviile.  IL  62234; 
and 

b.  Schauckfr  store  no.  175  located  at 
1435  Vaughn  Road,  Wood  River,  IL 
62095. 

6.  The  bUoMfing  supermarkets  located 
in  St.  Clair  County,  Illinois: 

a.  National  store  no.  64  located  at  1290 

Camp  Jackson  Road.  C^hokia.  IL 

62206; and 
I).  National  store  no.  80  located  at  4 

Market  Place.  Fairview  Heights.  IL 

62208. 

The  assets  to  be  divested  shall  include 
the  supermarket  business  operated,  and 
all  assets,  leases,  properties,  business 
and  goodwill,  tangible  and  intangible, 
utilized  in  the  supermarket  operations 
at  the  locations  listed  above,  but  shall 
not  include  those  assets  consisting  of  or 
pertaining  to  Schnucks  or  National  trade 
names,  trade  dress,  trade  marks,  service 
marks,  and  such  other  intangible  assets 
that  respondent  also  utiHzes  in  its 
business  at  locations  other  than  those 
listed  above. 

B.  Respondent  shall  divest  the  assets 
to  be  divested  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  to  be  divested  as  ongoing 
viable  enterprises  engaged  in  the 
superna^ket  business  and  to  remedy  the 
lessening  of  competition  resultirvg  from 
the  acquisition  alleged  in  the 
Commission's  complaint 

C.  Fending  divestiture  of  the  assets  to 
be  divested,  respondent  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viability,  comspetitivenesa.  and 
marketability  of  the  assets  to  be  divested 
to  comply  with  Paragraphs  II  and  UI  of 
this  Order  and  to  prevent  the 
destruction,  leaoval,  wasting, 
deterioration,  or  impairment  of  the 
assets  to  be  divested  except  in  the 
ordinary  course  of  business  and  except 
for  ordioacy  wear  and  tear. 

D.  Respondeat  shall  comply  with  all 
the  terms  of  the  Asset  Maintenance 


Agreement  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  L  The 
Asset  Maintenance  Agreement  shall 
continue  in  effect  until  such  time  as  all 
assets  to  be  divested  have  been  divested 
as  required  by  this  Order. 

in 

It  is  further  ordered  that: 

A.  If  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  CommissTon's  prior  approval,  the 
assets  to  be  dtvested  within  twelve 
months  from  the  date  this  Order 
becomes  final,  the  Commission  may 
appoint  a  trustee  to  divest  any  of  the 
assets  to  be  dtrested.  In  the  event  that 
the  Conmtission  of  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Triade  Commission  Act, 
15  use.  45(1).  or  any  other  statute 
enforced  by  the  Commission, 
respondent  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  be  appoint  a  trustee 
under  this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  inehiding  a  court- 
appointed  trustee,  purstiant  to  §  5(1)  of 
the  Federal  Trade  Commission  Act.  or 
any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  the 
respondent  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  Order, 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  williin  ten  (10) 
days  after  written  notice  by  the  staff  of 
the  Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  assets  to  be  divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Conunissioa  and.  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  tcansiers 
to  the  trustee  all  rights  and  powers 


necessary  to  permit  the  trustee  to  effect 
the  divestitures  required  by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
or  court  approves  the  trust  agreement 
described  in  Paragraph  III.  B.  3.  to 
accomplish  the  divestitures,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  It  however,  at  the  end  of 
the  twelve-month  period,  the  trustee  has 
submitted  a  plan  ol  divestiture  or 
beheves  that  divestiture  can  be  achieved 
w-ithin  a  reasonable  time,  the  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commissicm.  or.  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  12-month 
period  only  one  (1)  time  for  one  (1)  year. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  fadlities  related  to  the 
assets  to  be  divested  or  to  any  other 
relevant  information,  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondent 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestitures.  Any  delays  in 
divestiture  caused  by  respondent  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  deterrained  by  the  Commission 
or,  for  a  c:ourt-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestitures,  shall  be  made  in  the 
manner  and  to  the  acquirer  or  acquirers 
as  set  out  in  Paragraph  II.  of  this  Order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  for  an  asset  to 
be  divested  horn  more  than  one 
acquiring  entity,  and  if  the  Conunission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  such  asset  to  the  acquiring  entity 
or  entities  selected  by  respondent  from 
among  those  approved  by  the 
Commission. 

7.  The  trustee  shail  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorney!., 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 


and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  respondent,  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  assets  to  be  divested  to 
satisfy  Paragraph  II  of  this  Order. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  Orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  assets  to  be  divested. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  ownership  or 
leasehold  interest  in  any  facility  that  has 
operated  as  a  supermarket  within  six  (6) 
months  of  the  date  of  such  proposed 
acquisition  in  the  St.  Louis  MSA. 

B.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  entity 


that  owns  any  interest  in  or  operates  any 
supermarket  or  owned  any  interest  in  or 
operated  any  supermarket  within  six  (6) 
months  of  such  proposed  acquisition  in 
the  St.  Louis  MSA. 

Provided,  however,  that  these 
prohibitions  shall  not  apply  to  the 
construction  of  new  facilities  by 
respondent  or  the  acquisition  of  or 
leasing  of  a  facility  that  has  not  operated 
as  a  supermarket  within  six  (6)  months 
of  respondent's  offer  to  purchase  or 
lease. 


It  is  further  ordered  that,  for  a  period 
often  (10)  years  commencing  on  the 
date  this  Order  becomes  final: 

A.  Respondent  shall  neither  enter  into 
nor  enforce  any  agreement  that  restricts 
the  ability  of  any  person  (as  defined  in 
Section  1(a)  of  the  Clayton  Act,  15 
U.S.C.  §  12(a))  acquiring  any 
supermarket  owned  or  operated  by 
respondent,  any  leasehold  interest  in 
any  supermarket,  or  any  interest  in  any 
retail  location  used  as  a  supermarket  on 
or  after  January  1,  1995  in  the  St.  Louis 
MSA  to  operate  a  supermarket  at  that 
site;  provided  however,  that  nothing  in 
this  Paragraph  shall  prevent  respondent 
from  entering  into  or  enforcing  any 
agreement  requiring  its  approval  of  any 
sublease,  assignment,  or  change  in 
occupancy,  which  approval  shall  not  be 
unreasonably  withheld;  provided 
further  that  use  of  a  site  for  the 
operation  of  a  supermarket  shall  not  be 

a  basis  for  withholding  such  approval. 

B.  Respondent  shall  not  remove  any 
equipment  from  a  supermarket  owned 
or  operated  by  respondent  in  the  St. 
Louis  MSA  prior  to  a  sale,  sublease, 
assignment,  or  change  in  occup§ncy, 
except  for  replacement  or  relocation  of 
such  equipment  in  or  to  any  other 
supermarket  owned  or  operated  by 
respondent  in  the  ordinary  course  of 
business,  or  as  part  of  any  negotiation 
for  a  sale,  sublease,  assignment,  or 
change  in  occupancy  of  such 
supermarket. 

VJ 

It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II  or  III  of  this 
Order,  respondent  shall  submit  to  the 
Commission  verified  written  reports 
setting  forth  in  detail  the  manner  and 
from  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraphs  II  and  III  of  this  Order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  arc  required  from  time  to  time,  a 


full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  fi  and 
III  of  the  Order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require,  respondent  shall  file  verified 
wTitten  reports  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  Order. 

VII 

h  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  respondent  that  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

VIII 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  respondent 
shall  permit  and  duly  authorized 
representative  of  the  Commission: 

A.  Upon  five  days'  written  notice  to 
respondent,  access,  during  office  hours 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  hooks,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  days'  written  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  inter\'iew 
respondent  or  officers,  directors,  or 
employees  of  respondent  in  the 
presence  of  counsel. 

Asset  Maintenance  Agreement 

This  Asset  Maintenance  Agreement 
("Agreement")  is  by  and  between 
Schnuck  Markets,  Inc.  ("Schnucks"),  a 
corporation  organized  under  the  laws  of 
the  State  of  Missouri,  with  its  principal 
offices  located  at  11420  Lackland  Road, 
St.  Louis,  MO  63146-6928,  and  the 
Federal  Trade  Commission 
("Commission"),  an  independent 
agency  of  the  United  States 
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GoveraflWfit,  establishect  amfer  the 
FederaJ  Trade  Commission  Act  et  1914. 
15  U.SiC  41,  etserf.  (coUectively  "the 
Parties"). 

Premises 

Whereas.  Schfl«eks.  pufsaa«i*  to  an 
aj?reem«n«  dated  November  23,  19»», 
agreed  to  purdiase  eartain  assets  o£ 
National  Holdings.  Inc.  and<  certain 
affiliates  (hereinafter  "Acquisftitm"K 
and 

Whereas,  tke  CoraiBission  is  no-w 
investi^ting  the  ArCCfuisitLon  to 
detennin»  if  it  vnoald  violate  aoy  of  the 
statutes  enfoieed  by  the  ComnMssion: 
and 

Whereas,  if  the  Conuoission  accepts 
the  attacbed  Agreement  ContaiAing 
Consent  0>der,  the  Comoiissiiim  is 
required  to  place  it  on  the  pubUc  record 
for  a  period  of  sixty  (60)  days  for  pablic 
comment  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the ptorisioos  of  §  2.34  of  the 
Commission's  Roles;  and 

Whereas,  the  Commis&ion  is 
concerned  that  if  an  agreement  is  not 
reached  preserving  the  status  qao  ante 
of  the  assets  to  be  dtvested  as  descTttied 
in  n.A.  of  tite  attached  Agreement 
Contahring  Consent  Order  ("Assets") 
during  the  period  prior  to  their 
divestituresv  when  those  Assets  wil)  be 
in  the  hands  of  Schnucks,  that  any 
divestiture  resulting  from  any 
administrative  proceeding  challenging 
the  legal^tty  of  the  Acquisition  might  not 
be  possible,  or  might  produce  a  less 
than  effective  remedy;  and 

Whereas,  th«  Commission  is 
concerned  that  prior  to  divestiture  to  the 
acquirer,  it  may  be  necessary  to  preserve 
the  continued  viability  and 
competitiveness  of  the  Assets;  Mid 

Wnereas,  the  purpose  of  this 
Agreement  and  of  the  Consent  Order  is 
to  preserve  the  Assets  pending  the 
divestiture  to  the  acquirer  approved  by 
the  Federal  Trade  Commission  under 
the  terms  of  the  Order,  in  order  to 
remedy  any  anticompetitive  effects  of 
the  Acquisition;  and 

Whereas,  Sckaucks  entering  into  this^ 
Agreement  sbaU.  in  no  way  be  construed 
as  an  admission  by  Schnucks  that  the 
Acquisition  is  illegal;  and 

\Vhereas,  Schnucks  understands  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitnrst  laws,  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  confined  in  this  Agreement; 

Now,  therefore,  in  consideration  of 
the  Commission's  agreement  that, 
imless  the  Commission  determines  to 
reject  the  Consent  Order,  it  will  not  seek 
further  relief  from  the  parties  with 


respect  to  the  Acqursition.  excepV  that 
the  CominTSSion  may  e:«errise  any  and 
all  rights  to  enforce  this  Agreement  and 
the  Consent  Order  annexed  itereto  and 
made  a  part  thereof,  and,  in  the  even* 
the  required  rfivestiture  is  net 
accomplished,  to  appoint  a  trustee  to 
seek  divestiture  of  the  Assets,  tfte 
Parties  agree  as  fE>W«rws: 

Terms  of  Agrsemsnt 

1 .  Schnucks  agrees  to  execute,  and 
upon  its  issuance  to  be  bound  by,  the 
attached  Consent  Order.  The  Parties 
further  agree  that  each  term  defined  in 
the  attached  Consent  Order  shall  have 
the  same  meaning  in  this  Agreement. 

2.  Unless  the  Commission  brings  an 
action  to  seek  to  enTorn  the  proposed 
Acquisition  pursuant  to  Section  13(b)  of 
the  Federar  "Trade  Commission  Act,  15 
U.S.C.  53(b),  and  obtains  a  temporary 
restraining  order  or  p)reliminary 
injunction  blocking  the  proposed 
Acquisition,  Schnucks  will  be  free  to 
close  the  Acquisition  after  11:59  p-.m., 
March  »,  199&. 

3.  Schnucks  agrees  that  from  the  date 
this  Agreement  is  accepted  antil  the 
earkest  of  the  6^99  Hsted  in 
subparagraphs  3.a-3Lfr  it  will  comply 
with  the  provisions  of  this  Agreement: 

ai.  Three  business  days  after  the 
Commission  withdraws  i4<s  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions- of  §2-34  of  theCemmrssien's 
Rules;  or 

b.  On  the  day  the  divestitUEe  set  out 
in  the  Consent  Order  has  been 
completed. 

4.  From  the  time  Schnucks  acquires 
the  Assets  until  the  divestiture  set  out 
in  the  Consent  Order  has  been 
completed,  Scfarracks  shall  maintain  the 
viability,  competitiveness  and 
marketability  of  the  Assets,  and  shall 
not  cause  the  wasting  or  deterioration  of 
the  As.sets,  nor  shall  it  sell,  transfer, 
encumber  or  otherwise  impair  their 
marketability  or  viability. 

5.  Should  the  Conunission  seek  in  any 
proceeding  to  compel  Schnucks  to 
divest  itself  of  the  Assets  or  to  seek  any 
other  injunctive  or  equitable  relief, 
Schnucks  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  not  sou^t 
to  enjoin  the  Acquisition.  Schnucks  also 
waives  all  rights  to  contest  the  validity 
of  this  .\greement. 

6.  For  the  purpose  of  determining  or 
securing  compHafice  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
Schnucks  to  its  principal  offices, 
Schnucks  will  permit  any  duly 


authorized  representative  or 
representatives  of  the  CommissioiT: 

a.  Access- during  Ihe  office  hours  of 
Schnucks,  in  the  presence  ol  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  canespQadsiice,  naemeranda 
and  other  records  and  documents  m  the 
possession  or  tinder  the  control  ol 
Schnucks  relating  to  compliance  with 
thisi  Agreement:  and 

b.  Upon  five  iS)  days'  notice  to 
Schnucks  and  without  restraint  or 
interference  from  them,  to  interview 
officers  or  employees  ai  Schnucks,  who 
may  havecounsek  present,  regarding 
any  such  matters. 

7.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 

Analysis  ofPtoposed  Consent  Order  to 
Aid  Public  CuHUiieiit 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Schnuck  Markets,  Inc. 
("Schnucks")  an  agreement  containing  a 
proposed  consent  order.  The  agreement 
is  designed  to  remedy  anticompetitive 
effects  stemming  from  Schnucks' 
acquisition  of  a  number  of  supermarkets 
owned  by  National  Holdings.  Inc.  and 
certain  affiliates  ("Natioaal"). 

The  agreement  has  been  placed  on  the 
public  record  for  sixty  (60)  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  projposed  order. 

The  Commission's  drart  complaint 
charges  that  on  or  about  November  23, 
1994,  Schnucks  agreed  to  acquire 
supermarkets  owned  by  National  in 
Missouri  and  Illinois.  The  Commission 
has  reasoa  to  believe  that  the 
acquisition,  as  well  as  the  agreement  to 
enter  into  the  acquisition,  would 
substantially  lessen  competition  in 
violation  of  Section  7  of  the  Clayton 
Act.  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  FTC  Act,  as  amended. 
15  U.S.C.  45. 

According  to  the  draft  complaint. 
Schnucks  and  National  are  direct 
competitors  for  the  retail  sale  of  food 
and  grocery  items  in  supermarkets,  or 
narrower  product  markets  contained 
therein,  in  the  St.  Louis  MSA,  or 
narrower  geographic  markets  contained 
therein.  The  St.  Louis  MSA  consists  of 
the  Missouri  counties  of  Franklin, 
Jefferson.  Lincoln.  St.  Charles,  St.  Loui.s, 
Warren;  the  City  of  St.  Louis;  and  the 
Illinois  coimties  of  Clinton,  ^rsey. 
Madi.son.  Monroe,  and  St.  Clair. 


According  to  the  draft  complaint,  these 
markets  are  highly  concentrated  and 
entry  is  difficuh  or  unlikely.  Schnucks' 
acquisition  of  National  may  reduce 
competition  in  these  markets  by 
eliminating  the  direct  competition 
between  St^ucks  and  National,  by 
increasing  the  likelihood  that  Schnucks 
will  become  a  dominant  firm,  and  by 
increasing  the  likelihood  of  collusive 
beha\ior  among  the  remaining 
competitors. 

The  agreement  containing  consent 
order  attempts  to  remedy  the 
Commission's  competitive  concerns 
about  the  acquisition.  Under  the  terms 
of  the  proposed  order,  Schnucks  must 
divest  24  supermarkets  within  twelve 
months,  to  a  purchaser  approved  by  the 
Commission.  If  Schnucks  fails  to  satisfj- 
the  divestiture  provisions,  the 
Commission  may  appoint  a  trustee  to 
divest  supermarkets  to  satisfy  the  terms 
of  tlie  order.  The  24  supermarkets  to  be 
divested  are: 

1-  The  following  supermarkets  located 
in  the  city  of  St.  Louis.  Missouri: 
a.  National  store  No.  15  located  at  2700 

S.  Grand  Avenue.  St.  Louis.  MO 

63118; 
b-  National  store  No.  30  located  at  5433 

Southwest  Avenue.  St-  Louis.  MO 

63139; 

c.  National  store  No.  50  located  at  8945 
Riverview  Drive.  St.  Louis.  MO  63137; 
and 

d.  National  store  No.  60  located  at  1605 
S.  lefferson.  St.  Louis.  MO  63104. 

2.  The  following  suf)erraarkets  located 
in  St.  Louis  County.  Missouri: 

a.  NatitMial  store  No.  26  located  at  8823 
Ladue  Road.  Ladue  MO  63124; 

b.  National  store  No.  45  lo<:ated  at  6  S. 
Old  Orchard.  Webster,  MO  63119; 

c-  National  store  No.  46  located  at  10431 
St.  Charles,  St.  Ann.  MO  6.3074; 

d.  National  store  No.  47  located  at  13041 
New  Halls  Ferry,  Florissant.  MO 
63033; 

e.  National  store  No.  62  located  at  421 
N.  Kirkwood  Road.  Kirkvvood.  MO 
63122: 

f.  National  store  No.  63  located  at  7434 
Olive  Street  Road.  University  City. 
MO  63130; 

g.  National  store  No.  77  located  at  4432 
Lemay  Ferry  Road.  Mehlville.  MO 
63129; 

h.  National  store  No.  85  located  at  14855 

Clayton  Road.  Chesterfield,  MO 

63011: 
i.  Schnucks  store  No.  103  located  at 

9719  Crestwood  Road.  Crestwood. 

MO  63126: 
j.  Schnucks  store  No.  124  located  at 

3661  Reavis  Barracks.  St.  Louis.  MO 

63125; 


k.  Schnucks  store  No.  130  located  at 

10223  Lewis  ft  Clark.  Bellefontaine, 

MO  631 36;  and 
1.  Schnucks  store  No.  195  located  at 

6965  Parker  Road.  St.  Louis,  MO 

63033. 

3.  The  following  supermarkets  lot;ated 
in  St.  Charles  County.  Missouri: 

a.  National  store  No.  22  located  at  850 
Jungerman.  St.  Peters.  MO  63376;  and 

b.  Schnucks  store  No.  126  located  at 
1355  South  5th  Street.  St.  Charles. 
MO  63301. 

4.  The  following  supermarkets  located 
in  Jefferson  County.  Missouri: 

a.  National  store  No.  65  located  at  1200 
Sugar  Creek  Square.  Fenton,  MO 
63026;  and 

b.  National  store  No.  70  located  at  215 
Arnold  Cross  Road.  Arnold  MO 
63010. 

5.  The  following  supermarkets  located 
in  Madison  County.  Illinois: 

a.  National  store  No.  35  located  at  1716 

Vandalia  Road.  Collinsville.  IL  62234; 

and 
h.  Schnucks  store  No.  175  located  at 

1435  Vaughn  Road.  Wood  River.  IL 

62095. 

6.  The  following  supermarkets  located 
in  St.  Clair  County.  Illinois: 

a.  National  store  No.  64  located  at  1290 
Camp  Jackson  Road.  Cahokia.  IL 
62206;  and 

b.  National  store  No.  80  located  at  4 
Market  Place.  Fairview  Heights.  IL 
62208 

For  a  period  of  ten  years  from  the  date 
the  order  becomes  final,  the  order  also 
prohibits  Schnucks  from  acquiring, 
without  prior  Commi.ssion  approval, 
supermarket  assets  located  in,  or  any 
interest  (such  as  stock)  in  any  entity  that 
owns  or  operates  a  supermarket  located 
in,  the  St.  Louis  MSA.  This  does  not 
prevent  Schnucks  from  constructing 
new  supermarket  facilities  on  its  own; 
nor  does  it  prevent  Schnucks  from 
leasing  facilities  not  operated  as 
supermarkets  within  the  previous  six 
months. 

For  a  period  of  ten  years,  if  Schnucks 
sells  or  leases  a  supermarket  to  another 
person,  Schnucks  may  not  enter  into  or 
enforce  any  agreement  that  would 
restrict  the  ability  of  that  person  to 
operate  a  supermarket.  In  addition, 
subjei:t  to  certain  exceptions.  Schnucks 
may  not  remove  any  equipment  from  a 
supermarket  it  owns  or  operates  prior  to 
a  sale,  sublease,  assignment,  or  change 
in  occupancy. 

The  respondent  is  required  to  provide 
to  the  Conunission  a  report  of 
compliance  with  the  order  within  sixty 
(60)  days  following  the  date  the  order 
betames  final,  every  sixty  (60)  days 


thereafter  until  the  divestitures  are 
completed,  and  annually  for  a  period  of 
ten  years. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  on  the  proposed 
consent  order  to  aid  the  Commission  in 
its  determination  of  whether  it  should 
make  final  the  proposed  consent  order 
contained  in  the  agreement. 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  consent 
order,  nor  is  it  intended  to  modify  the 
terms  of  the  agreement  and  proposed 
consent  order  in  any  way. 
Donald  S.  Gark, 
StHTCtcm:  -^ 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

Re:  Schnuck  Markets.  Inc..  File  No.  941- 
0131;  Schw-egmann  Giant  Super 
Markets.  Inc..  File  No.  941-0130 
The  two  9omplaints  allege  geographic 
markets  comprising  "the  St.  Louis  MSA, 
and  narrower  markets  contained 
therein"  and  "metro  NewOrleans, 
Louisiana  area,  which  consists  of  the 
parishes  of  Orleans.  Jefferson,  and  St. 
Bernard,  and  narrower  markets 
contained  therein."  Although  I  question 
the  board  geographic  markets  alleged, 
the  investigational  record  contains 
sufficient  information  to  support  a 
finding  of  reason  to  belie\'e  with  respect 
to  small,  discrete  geographic  markets 
located  within  the  broad  regions  alleged 
in  the  complaint,  and  the  stores  to  be 
divested  were  selected  with  a  view  to 
remedying  competitive  concerns  in  the 
small,  discrete  markets. 

In  addition,  the  complaints  allege  as 
the  product  market  "the  retail  sale  of 
food  and  grocery  products  in 
supermarkets,  and  narrow  markets 
contained  therein."  A  serious  a.'-f;iinient 
can  be  made  that  the  market  should 
include  sales  of  food  and  groceries  in 
certain  stores  other  than  traditional 
supermarkets.  Since  the  investigational 
record  suggests  that  the  concentration  is 
high  even  if  additional  sales  are 
included  in  the  market,  the  i.ssue  need 
not  be  resolved  at  this  time. 
Accordingly.  I  concur  in  the  decision  to 
accept  the  consent  agreements  for 
publication. 

|FR  Doc.  95-6:)42  Tiled  3-14-9.1:  8:45  am) 
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ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition — in  connection 
with  Schwegmann's  proposed 
acquisition  of  supermarkets  currently 
owned  by  National  Holdings,  Inc. — this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Louisiana-based  corporation  to  divest 
seven  stores  in  the  New  Orleans  area  to 
Commission-approved  purchasers,  and 
would  require  the  respondent,  for  ten 
years,  to  obtain  Commission  approval 
before  acquiring  an  interest  in  a 
supermarket,  or  another  entity  that 
operates  a  supermarket,  in  the  relevant 
area. 

DATES:  Comments  should  be  received  on 
or  before  May  15,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N\V., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe.  FTC/S-2105. 
Washington,  DC  20580.  (202)  326-2610. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease'and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  Schwegmann  Giant 
Super  Markets,  Inc.'s  ("Schwegmann") 
proposed  acquisition  of  certain  assets  of 
National  Holdings,  Inc.  and  certain 
affiliates  ("National"),  and  it  now 
appearing  that  Schwegmann,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  Order  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts,  and  providing  for 
other  relief. 

It  is  hereby  agreed  by  and  among 
proposed  respondent,  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 


1.  Proposed  respondent  Schwegmann 
Giant  Super  Markets,  Inc.  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Louisiana,  with 
its  office  and  principal  place  of  business 
located  at  5300  Old  Gentilly  Road,  New 
Orleans,  Louisiana  70126. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
other\vise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  the  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  correspondmg  in  form  and 
substance  with  the  draft  of  the 
complaint  and  its  decision  containing 
the  following  Order  to  divest  and  to 
cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same  time 
provided  by  statute  for  other  orders.  The 


Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondent's  address  as  stated 
in  this  Agreement,  to  the  attention  of  thp 
officer  signing  this  agreement,  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  verified  written  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  Respondent  or  Schwegmann  means 
John  F.  Schwegmann  and  Schwegmann 
Giant  Super  Markets.  Inc.,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Schwegmann  Giant  Super  Markets,  Inc  , 
their  successors  and  assigns,  and  their 
directors,  officers,  employees,  agents, 
and  representatives. 

B.  Assets  to  be  divested  means  the 
supermarket  assets  described  in 
Paragraph  II.A.  of  this  Order. 

C.  Commission  means  the  Federal 
Trade  Commission. 

D.  Supermarket  means  a  full-line 
retail  grocery  store  that  carries  a  wide 
variety  of  food  and  grocery  items  in 
particular  product  categories,  including 
bread  and  dairy  products;  refrigerated 
and  frozen  food  and  beverage  products; 
fresh  and  prepared  meats  and  poultry; 
produce,  including  fresh  fruits  and 
vegetables;  shelf-stable  food  and 
beverage  products,  including  canned 
and  other  types  of  packaged  products; 
staple  foodstuffs,  which  may  include 
salt,  sugar,  flour,  sauces,  spices,  coffee, 
and  tea;  and  other  grocery  products, 
including  nonfood  items  such  as  soaps, 
detergents,  paper  goods,  other 
household  products,  and  health  and 
beauty  aids. 


E.  Ateiv  Orleans  metro  area  means  the 
area  consisting  of  Jefferson,  Orleans,  and 
St.  Bernard  parishes  in  Louisiana. 

// 

It  is  further  ordered  that: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  months 
from  the  date  this  Order  becomes  final: 

1  That  Stanley  supermarket  located  at 
315  E.  Judge  Perez  Drive  (store  No. 
79).  Chalmette.  LA; 

2.  Canal  Villere  supermarket  located  at 
4726  Paris  Avenue  (store  No.  24). 
New  Orleans.  LA; 

3.  C^nal  Villere  supermarket  located  at 
2125  Caton  Street  (store  No.  25),  New 
Orleans.  LA; 

4.  That  Stanley  supermarket  located  at 
4223  Chef  Menteur  Highway  (store 
No.  8),  New  Orleans,  LA; 

5.  That  Stanley  supermarket  located  at 
9319  Jefferson  Highway  (.store  No.  33), 

.  River  Ridge,  LA; 
fi.  Canal  Villere  supermarket  located  at 

5245  Veterans  Memorial  Boulevard 

(store  No.  93),  Metairie,  LA:  and 
7.  Canal  Villere  supermarket  located  at 

135  Robert  E.  Lee  Boulevard  (store 

No.  83),  New  Orleans.  LA. 

The  assets  to  be  divested  shall  include 
the  supermarket  business  operated,  and 
all  assets,  leases,  properties,  business 
and  goodwill,  tangible  and  intangible, 
utilized  in  the  supermarket  operations 
at  the  locations  listed  above,  but  shall 
not  include  those  assets  consisting  of  or 
pertaining  to  any  Schwegmann  or 
National  trade  names,  trade  dre.ss.  trade 
marks,  service  marks,  computer 
software,  vehicles  and  other  assets 
except  fixtures  also  used  or  to  be  used 
by  respondent  at  locations  other  than 
those  listed  above  in  connection  with 
the  Schwegmann  or  National  bu.siness 
operations. 

B.  Respondent  shall  divest  the  as.sets 
to  be  divested  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  to  be  divested  as  ongoing 
viable  enterprises  engaged  in  the 
supermarket  business  and  to  remedy  the 
les.<iening  of  comp>etition  resulting  from 
the  acquisition  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the  a.ssets  to 
be  divested,  respondent  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viabihty,  competitiveness,  and 
marketability  of  the  assets  to  be  divested 
to  comply  with  Paragraphs  II  and  III  of 
this  Order  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration,  or  imjiairment  of  the 


assets  to  be  divested  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear. 

D.  Respondent  shall  comply  with  all 
the  terms  of  the  Asset  Maintenance 
Agreement  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  I.  The 
As.set  Maintenance  Agreement  shall 
{;ontinue  in  effect  until  such  time  as  all 
assets  to  be  divested  have  been  divested 
as  required  by  this  Order. 

/// 

It  is  further  ordered  that: 

A.  If  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
assets  to  be  divested  within  twelve 
months  from  the  date  this  Order 
becomes  final,  the  Commission  may 
appoint  a  trustee  to  divest  any  of  the 
assets  to  be  divested.  In  the  event  that 
the  Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act. 
15  U.S.C.  45(1).  or  any  other  statute 
enforced  by  the  Commission, 
respondent  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it.  including  a  court- 
appointed  trustee,  pursuant  to  §  5(1)  of 
the  Federal  Trade  Commission,  for  any 
failure  by  the  respondent  to  comply 
with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  Order, 
respondent  shall  consent  to  the 
following  terras  and  conditions 
regarding  the  tru.stee"s  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  written  notice  by  the  staff  of 
the  Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  assets  to  be  divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  tnistee,  respondent 
shall  execute  a  trust  agreement  that. 


subject  to  the  prior  approval  of  the 
Commission  and.  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  tnistee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestitures  required  by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
or  court  approves  the  trust  agreement 
described  in  Paragraph  m.  B.  3.  to 
accomplish  the  divestitures,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  reasonable  time,  the  divestiture 
period  may  be  extended  by  the 
Commission,  or,  in  the  case  of  a  court- 
appointed  tnistee.  by  the  court: 
provided,  however,  the  Commission 
may  extend  this  12-month  period  only 
one  (1)  time  for  one  (1)  year. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
assets  to  be  divested  or  to  any  other 
relevant  information,  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondent 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestitures.  Any  delays  in 
divestiture  caused  by  respondent  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or.  for  a  t»urt-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestitures  shall  be  made  in  the 
manner  and  to  the  acquirer  or  acquirers 
as  set  out  in  Paragraph  II  of  this  Order, 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  for  an  asset  to 
be  divested  from  more  than  one 
acquiring  entity,  and  if  the  Commission 
detemiines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  such  asset  to  the  acquiring  entity 
or  entities  selected  by  respondent  from 
among  those  approved  by  the 
Commission. 

7.  The  tnistee  shall  serve,  without 
bond  or  other  security,  at  the  co.st  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
co.nditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
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consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilitie.s.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and.  in  the 
ca.se  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  his  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  respondent,  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  assets  to  be  divested  to 
satisfy  Paragraph  II  of  this  Order. 
'  8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  tru.stee's  duties,  including  all 
reasonable  foes  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  tnistee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
reque.st  of  the  trustee  issue  such 
additional  Orders  or  directions  as  may 
be  neces.sary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  assets  to  be  divested. 

12.  The  trustee  shall  report  in  wTiting 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustees  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  respondent  shall  not. 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  ownership  or 
leasehold  interest  in  any  facility  that  has 
operated  as  a  supermarket  within  six  (6)  _ 
months  of  the  date  of  such  proposed 


acquisition  in  the  New  Orleans  metro 
area. 

B.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  entity 
that  owns  any  interest  in  or  operates  any 
supermarket  or  owned  any  interest  in  or 
operated  any  supermarket  within  six  (6) 
months  of  such  proposed  acquisition  in 
the  New  Orleans  metro  area. 

Provided,  however,  that  these 
prohibitions  shall  not  apply  to  the 
construction  of  new  facilities  by 
respondent  or  the  acquisition  of  or 
leasing  of  a  facility  that  has  not  operated 
as  a  supermarket  within  six  (6)  months 
of  respondent's  offer  to  purchase  or 
lease. 


It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  commencing  on  the 
date  this  Order  becomes  final: 

A.  Respondent  shall  neither  enter  into 
nor  enforce  any  agreement  that  restricts 
the  ability  of  any  person  (as  defined  in 
Section  1(a)  of  the  Clayton  Act,  15 
U.S.C.  12(a))  acquiring  any  supermarket 
owned  or  operated  by  respondent,  any 
leasehold  interest  in  any  supermarket, 
or  any  interest  in  that  portion  of  any 
retail  location  used  as  a  supermarket  on 
or  after  January  1,  1995  in  the  New 
Orleans  metro  area  to  operate  a 
supermarket  at  that  site;  provided 
however,  that  nothing  in  this  Paragraph 
shall  prevent  respondent  from  entering 
into  or  enforcing  any  agreement 
requiring  its  approval  of  any  sublease, 
assignment,  or  change  in  occupancy, 
which  approval  shall  not  be 
unreasonably  withheld;  provided 
further  that  use  of  a  site  for  the 
operation  of  a  supermarket  shall  not  be 
a  basis  for  withholding  such  approval. 

B.  Respondent  shall  not  remove  any 
equipment  for  a  supermarket  owned  or 
operated  by  respondent  in  the  New 
Orleans  metro  area  prior  to  a  sale, 
sublease,  assignment,  or  change  in 
occupancy,  except  for  replacement  or 
relocation  of  such  equipment  in  or  to 
any  other  supermarket  owned  or 
operated  by  respondent  in  the  ordinary 
course  of  business,  or  as  part  of  any 
negotiation  for  a  sale,  sublease, 
assignment,  or  change  in  occupancy  of 
such  supermarket. 

VI 

It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II  or  III  of  this 
Order,  respondent  shall  submit  to  the 
Commission  verified  written  reports 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 


complying,  and  has  complied  with 
Paragraphs  II  and  III  of  this  Order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  II  and 
III  of  the  Order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  year  (1)  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require,  respondent  shall  file  verified 
written  reports  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  this  Order. 

VII 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  respondent  that  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

VIII 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  respondent 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Upon  five  days'  written  notice  to 
respondent,  access,  during  office  hours 
and  in  the  presence  of  counsel  for 
respondent,  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  days'  written  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
respondent  or  officers,  directors,  or 
employees  of  respondent  in  the 
presence  of  counsel  for  respondent 
relating  to  any  matters  contained  in  this 
Order. 

Asset  Maintenance  Agreement 

This  Asset  Maintenance  Agreement 
("Agreement")  is  by  and  between 


Schwegmann  Giant  Super  Markets,  Inc. 
("Schwegmann"),  a  corporation 
organized  under  the  laws  of  the  State  of 
Louisiana,  with  its  principal  offices 
located  at  5300  Old  Gentilly  Road,  New 
Orleans.  Louisiana  70126,  and  the 
Federal  Trade  Commission 
("Commission"),  an  independent 
agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  %4\,etseq.  (collectively  "the 
Parties"). 

Premises 

Whereas.  Schwegmann.  pursuant  to 
an  agreement  dated  November  23. 1994. 
agreed  to  purchase  certain  assets  of 
National  Holdings.  Inc.  and  certain 
affiliates  (hereinafter  "Acquisition"); 
and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order,  the  Commission  is 
required  to  place  it  on  the  public  record 
for  a  period  of  sixty  (60)  days  for  public 
comment  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  §§  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  agreement  is  not 
reached  preserving  the  status  quo  ante 
of  the  assets  to  be  divested  as  described 
in  II.  A.  of  the  attached  Agreement 
Containing  Consent  Order  ("Assets") 
during  the  period  prior  to  their 
divestitures,  when  those  assets  will  be 
in  the  hands  of  Schwegmann,  that  any 
divestiture  resulting  from  any 
administrative  proceeding  challenging 
the  legality  of  the  Acquisition  might  not 
be  possible,  or  might  produce  a  less 
than  effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  prior  to  divestiture  to  the 
acquirer,  it  may  be  necessary  to  preserve 
the  continued  viability  and 
competitiveness  of  the  Assets;  and 

whereas,  the  purpose  of  this 
Agreement  and  of  the  Consent  Order  is 
to  preserve  the  Assets  pending  the 
divestiture  to  the  acquirer  approved  by 
the  Federal  Trade  Commission  under 
the  terms  of  the  Order,  in  order  to 
remedy  any  anticompetitive  effects  of 
the  Acquisition;  and 

Whereas,  Schwegmann  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by 
Schwegmann  that  the  Acquisition  is 
illegal;  and 

Whereas.  Schwegmann  understands 
that  no  act  or  transaction  contemplated 


by  this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws,  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  contained  in  this  Agreement; 
Now.  therefore,  in  consideration  of 
the  Commission's  agreement  that, 
unless  the  Commission  determines  to 
reject  the  Consent  Order,  it  will  not  seek 
further  relief  from  the  parties  with 
respect  to  the  Acquisition,  except  that 
the  Commission  may  exercise  any  and 
all  rights  to  enforce  this  Agreement  and 
the  Consent  Order  annexed  hereto  and 
made  a  part  thereof,  and.  in  the  event 
the  required  divestiture  is  not 
accomplished,  to  appoint  a  trustee  to 
seek  divestiture  of  the  Assets,  the 
Parties  agree  as  follows: 

Terms  of  Agreement 

1.  Schwegmann  agrees  to  execute,  and 
upon  its  issuance  to  be  bound  by.  the 
attached  Consent  Order.  The  Parties 
further  agree  that  each  term  defined  in 
the  attached  Consent  Order  shall  have 
the  same  meaning  in  this  Agreement. 

2.  Unless  the  commission  brings  an 
action  to  seek  to  enjoin  the  proposed 
Acquisition  pursuant  to  Section  13(b)  of 
the  Federal  Trade  Commission  Act.  15. 
U.S.C.  §  53(b).  and  obtains  a  temporary 
restraining  order  or  preliminary 
injunction  blocking  the  proposed 
Acquisition.  Schwegmann  will  be  free 
to  close  the  Acquisition  after  11:59  p.m., 
March  8, 1995. 

3.  Schwegmann  agrees  that  from  the 
date  this  Agreement  is  accepted  until 
the  earliest  of  the  dates  listed  in 
subparagraphs  3.a— 3.b  it  will  comply 
with  the  provisions  of  this  Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  or 

b.  On  the  day  the  divestitute  set  out 
in  the  Consent  Order  has  been 
completed. 

4.  From  the  time  Schwegmann 
acquires  the  Assets  until  the  earliest  of 
the  dates  listed  in  subparagraphs  3.a — 
3.b.  Schwegmann  shall  maintain  the 
viability,  competitiveness  and 
marketability  of  the  Assets,  and  shall 
not  cause  the  wasting  or  deterioration  of 
the  Assets,  nor  shall  it  sell,  transfer 
encumber  or  otherwise  impair  their 
marketability  or  viability. 

5.  Should  the  Commission  seek  in  any 
proceeding  to  compel  Schwegmann  to 
divest  itself  of  the  Assets  or  to  seek  any 
other  injunctive  or  equitable  relief. 
Schwegmann  shall  not  raise  any 
objection  based  upon  the  expiration  of 
the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 


has  not  sought  to  enjoin  the  Acquisition. 
Schwegmann  also  waives  all  rights  to 
contest  the  validity  of  this  Agreement. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
Schwegmann  to  its  principal  offices, 
Schwegmann  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
Schwegmann,  in  the  presence  of 
counsel  for  Schwegmann,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  douuineiits  in  the 
possession  or  under  the  control  of 
Schwegmann  relating  to  compliance 
with  this  Agreement;  and 

Without  restraint  or  interference  from 
them,  to  interview  officers  or  employees 
of  Schwegmann,  who  may  have  counsel 
present,  regarding  any  such  matters. 

7.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Schwegmann  Giant 
Super  Markets,  Inc.  ("Schwegmann")  an 
agreement  containing  a  proposed 
consent  order.  The  agreement  is 
designed  to  remedy  anticompetitive 
effects  stemming  from  Schwegmann's 
acquisition  of  a  number  of  supermarkets 
owned  by  National  Holdings,  Inc.  and 
certain  affiliates  ("National"). 

The  agreement  has  been  placed  on  the 
public  record  for  sixty  (60)  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  draft  complaint 
charges  that  on  or  about  November  23, 
1994,  Schwegmann  agreed  to  acquire 
National's  supermarkets  located  in 
Louisiana,  Mississippi,  and  Alabama. 
The  Commission  has  reason  to  believe 
that  the  acquisition,  as  well  as  the 
agreement  to  enter  into  the  acquisition, 
would  substantially  lessen  competition 
in  violation  of  Section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C.  18.  and 
Section  5  of  the  FTC  Act.  as  amended. 
15  U.S.C.  45. 

According  to  the  draft  complaint. 
Schwegmann  and  National  are  direct 
competitors  for  the  retail  sale  of  food 
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and  grocery  items  in  supermarkets,  or 
narrower  product  markets  contained 
therein,  in  the  "New  Orleans  metro 
area,"  which  consists  of  the  parishes  of 
Orleans.  Jefferson,  and  St.  Bernard,  or 
narrower  geographic  markets  contained 
therein.  According  to  the  draft 
complaints,  the  relevant  markets  are 
highly  concentrated  and  entry  is 
difPicult  or  unlikely.  Schwegmann's 
acquisition  of  National  may  reduce 
competition  in  these  markets  by 
eliminating  the  direct  competition 
between  Schwegmann  and  National,  by 
increasing  the  likelihood  that 
Schwegmann  will  become  a  dominant 
firm,  and  by  increasing  the  likelihood  of 
collusive  behavior  among  the  remaining 
competitors. 

The  agreement  containing  consent 
order  attempts  to  remedy  the 
Commission's  competitive  concerns 
about  the  acquisition.  Under  the  terms 
of  the  proposed  order,  Schwegmann 
must  divest  seven  supermarkets  within 
twelve  months,  to  a  purchaser  approved 
by  the  Commission.  If  Schwegmann 
fails  to  satisfy  the  divestiture  provisions, 
the  Commission  may  appoint  a  trustee 
to  divest  supermarkets  to  satisfy  the 
terms  of  the  order.  The  seven 
supermarkets  to  be  divested  are: 

1.  That  Stanley  supermarket  located  at 
315  E.  Judge  Perez  Drive  (store  No. 
79),  Chalmette,  LA; 

2.  Canal  Villere  supermarket  located  at 
4726  Paris  Avenue  (store  No.  24), 
New  Orleans,  LA; 

3.  Canal  Villere  supermarket  located  at 
2125  Caton  Street  (store  No.  25),  New 
Orleans,  LA; 

4.  That  Stanley  supermarket  located  at 
4223  Chef  Menteur  Highway  (store 
No.  8).  New  Orleans.  LA; 

5.  That  Stanley  supermarket  located  at 
9319  Jefferson  Highway  (store  No.  33), 
River  Ridge,  LA; 

6.  Canal  Villere  supermarket  located  at 
5245  Veterans  Memorial  Boulevard 
(store  No.  93),  Metairie,  LA; 

7.  Canal  Villere  supermarket  located  at 
135  Robert  E.  Lee  Boulevard  (store 
No.  H3),  New  Orleans,  LA. 

For  a  period  often  years  from  the  date 
the  order  becomes  final,  the  order  also 
prohibits  Schwegmann  from  acquiring, 
without  prior  Commission  approval, 
supermarket  assets  located  in,  or  any 
interest  (such  as  stock)  in  any  entity  that 
owns  or  operates  a  supermarket  located 
in,  the  New  Orleans  metro  area.  This 
does  not  prevent  Schwegmann  from 
constructing  new  supermarket  faciUties 
on  its  own;  nor  does  it  prevent 
Schwegmann  from  leasing  facilities  not 
operated  as  supermarkets  within  the 
previous  six  months. 

For  a  period  of  ten  years,  if 
Schwegmann  sells  or  leases  a 


supermarket  to  another  person, 
Schwegmann  may  not  enter  into  or 
enforce  any  agreement  that  would 
restrict  the  ability  of  that  person  to 
operate  a  supermarket.  In  addition, 
subject  to  certain  exceptions, 
Schwegmann  may  not  remove  any 
equipment  from  a  supermarket  it  owns 
or  operates  prior  to  a  sale,  sublease, 
assignment,  or  change  in  occupancy. 

The  respondent  is  required  to  provide 
to  the  Commission  a  report  of 
compliance  with  the  order  within  sixty 
(60)  days  following  the  date  the  order 
becomes  final,  every  sixty  (60)  days 
thereafter  until  the  divestitures  are 
completed,  and  annually  for  a  period  of 
ten  years. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  on  the  proposed 
consent  order  to  aid  the  Commission  in 
its  determination  of  whether  it  should 
make  final  the  proposed  consent  order 
contained  in  the  agreement. 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  consent 
order,  nor  is  it  intended  to  modify  the 
terms  of  the  agreement  and  proposed 
consent  order  in  any  way. 
Donald  S.  Clark. 
Secretory. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

Re:  Scbnuck  Markets,  Inc.,  File  No.  941- 
0131;  Schwegmann  Giant  Super 
Markets,  Inc.,  File  No.  941-0130 
The  two  complaints  allege  geographic 
markets  comprising  "the  St.  Louis  MSA, 
and  narrower  markets  contained 
therein"  and  "metro  New  Orleans, 
Louisiana  area,  which  consists  of  the 
parishes  of  Orleans,  Jefferson,  and  St. 
Bernard,  and  marrower  markets 
contained  therein."  Although  I  question 
the  broad  geographic  markets  alleged, 
the  investigational  record  contains 
sufficient  information  to  support  a 
finding  of  reason  to  believe  with  respect 
to  small,  discrete  geographic  markets 
located  within  the  broad  regions  alleged 
in  the  complaint,  and  the  stores  to  be 
divested  were  selected  with  a  view  to 
remedying  competitive  concerns  in  the 
small,  discrete  markets. 

In  addition,  the  complaints  allege  as 
the  product  market  "the  retail  sale  of 
food  and  grocery  products  in 
supermarkets,  and  narrower  markets 
contained  therein."  A  serious  argument 
can  be  made  that  the  market  should 
include  sales  of  food  and  groceries  in 
certain  stores  other  than  traditional 
supermarkets.  Siilce  the  investigational 
record  suggests  that  the  concentration  is 
high  even  if  additional  sales  are 
included  in  the  market,  the  issue  need 


not  be  resolved  at  this  time. 
Accordingly,  I  concur  in  the  decision  to 
accept  the  consent  agreements  for 
publication. 

IFR  Doc.  95-6343  Filed  3-14-95;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Construction  of  FDA  Regional  Office 
and  Latjoratory;  Environmental  Impact 
Statement;  Jamaica,  Queens  County, 
New  York 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  Intent  to  hold  a  public 
scoping  meeting  and  prepare  and  file  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  GSA  is  issuing  this  notice 
to  advise  the  public  that  an  EIS  will  be 
prepared  for  the  construction  of  the 
FDA  Regional  Office  and  Laboratory  in 
Jamaica,  Queens  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  J^r. 
Peter  A.  Sneed,  Asset  Manager,  U.S. 
General  Services  Administration,  Public 
Buildings  Service,  26  Federal  Plaza. 
Room  1609,  New  York  City.  NY  10278, 
(212)  264-3581. 

SUPPLEMENTARY  INFORMATION:  The  GSA 
will  serve  as  lead  agency  dnd  project 
sponsor  in  the  preparation  and  filing  of 
an  EIS  for  the  construction  of  the  FDA 
Regional  Office  and  Laboratory  in 
Jamaica,  Queens  County,  New  York.  The 
proposed  action  would  involve  the 
construction  and  operation  of  the 
facility  on  an  assemblage  of  two 
properties  located  at  the  intersection 
158th  Street  and  Liberty  Avenue. 
Combined,  these  two  properties  are  4.25 
acres  (1.73  hectares)  in  size.  The 
existing  FDA  regional  facilities  are 
located  in  Federal  Building  #2  of  the 
Federal  Complex  in  Sunset  Park, 
Brooklyn,  New  York.  Due  to  the 
deteriorated  condition  of,  and  space 
constraints  in,  the  present  facility,  FDA 
has  requested  relocation  to  a  modem 
expanded  facility  to  accommodate  the 
additional  staffing  required  to  provide 
increased  oversight  and  product 
monitoring.  This  action  is  intended  to 
provide  175,000  occupiable  square  feet 
(16,250  square  meters)  of  office,  storage, 
and  special  space. 

The  EIS  will  evaluate  the  FDA 
regional  facility  alternatives,  including 
the  No- Action  Alternative.  It  will  also 
evaluate  impacts  on  the  affected 
environment,  including,  but  not  limited 
to,  socioeconomics,  hazardous 
materials,  traffic/transportation,  land 
use,  cultural  resources,  and  noise. 


PUBLIC  SCOPING  MEETING:  To  ensure  that 
all  issues  relating  to  the  proposed 
project  are  identified  and  all  potentially 
significant  issues  are  addressed  and 
satisfied  in  the  EIS,  public  comments 
and  suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments,  a 
public  scoping  meeting  will  be  held  on 
Monday,  March  20, 1995  from  2  p.m.  to 
4  p.m.  and  from  6  p.m.  to  8  p.m.  in  the 
auditorium  of  the  Joseph  Addabbo 
Federal  Building,  1  Jamaica  Center 
Plaza,  Jamaica.  New  York. 

Written  comments  may  be  mailed  to 
the  informational  contact  person  no 
later  than  April  7. 1995. 

Issued  in  New  York  City.  New  York  on 
March  7, 1995. 
Karen  R.  Adier, 

Regional  Administrator.  General  Services 
Administration,  Region  2. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  dates:  8:30  a.m.-5:00  p.m.. 
April  20. 1995.  8:30  a.m.-12:40  p.m..  April 
21,1995. 

Place:  The  Centers  for  Disease  Control  and 
Prevention.  Auditorium  A,  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  The  entire  meeting  will  be  open  to 
the  public. 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the 
Administrator,  ATSDR.  on  ATSDR  programs 
to  ensure  scientific  quality,  timeliness, 
utility,  and  dissemination  of  results. 
Specifically,  the  Board  advises  on  the 
adequacy  of  the  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigation,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  and/or  to  de- 
emphasize. 

Agenda:  The  Agenda  will  include  an 
update  on  Superfund  reauthorization  and 
will  also  focus  on  other  issues  of  concern  to 
ATSDR.  including  ATSDR's  programs  for 
physician  and  community  education, 
development  of  the  medical  assistance 
program,  progress  report  by  the  Board  of 
Scientific  Counselors.  ATSDR.  work  group 
on  health  studies,  and  an  overview  of  the 


ATSDR  Great  Lakes  Human  Health  Effects 
Research  Program. 

Written  comments  are  welcome  and  should 
be  received  by  the  contract  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  person  for  more  information: 
Charles  Xintaras.  Sc.D..  Executive  Secretary. 
Board  of  Scientific  Counselors.  ATSDR. 
Mailstop  E-28. 1600  Clifton  Road.  NE.. 
Atlanta,  Georgia  30333.  telephone  404/639- 
0708. 

Dated:  March  8. 1995. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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National  Institutes  of  Health  Genome 
Research  Review  Committee;  Notice 
of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Genome  Research  Review  Committee, 
National  Center  for  Human  Genome 
Research,  March  14, 1995,  Embassy 
Suites  Hotel,  Chevy  Chase  Pavilion, 
Washington,  D.C.  which  was  published 
in  the  Federal  Register  on  March  3,  1995 
(60  FR  11975). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments  of 
several  members  of  the  committee  and 
will  be  rescheduled  at  a  later  date. 

Dated:  March  9, 1995. 

Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 

IFR  Doc.  95-6326  Filed  3-14-95;  8:45  ami 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Review  of  the  Vascular 
Disease  Academic  Award. 

Dofe;  April  9-10,  1995. 

Time:  7  p.m. 

Place:  Holiday  Inn,  Chcvj-  Chase, 
Maryland. 

Contact  Person:  S.  Charles  Selden.  Ph.D.. 
5333  VVestbard  Avenue.  Room  552.  Bethesda. 
Maryland  20892.  (301)  594-7476. 

Purpose/ Agenda:'To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  March  9. 1995. 

Margery  G.  Grubb. 

Senior  Committee  Management  Specialist, 
NIH. 

IFR  Doc.  95-6398  Filed  3-14-95;  8:45  ami 

BILLING  CODE  414<M>1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

jVome  of  SEP:  Mechanisms  of  Post  Bone 
Marrow  Transplantation  Lung  Injun,-. 

Date:  April  5-6.  1995. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Lynn  M.  Amende,  5333 
VVestbard  Awnuc.  Room  5A10.  Bethesda. 
Maryland  20892.  (301)  594-7480. 

Purpose/ Agenda:'To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  March  9, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist. 
NIH. 
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National  Heart  Lung,  and  Blood 
Institute;  Amendment  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  NHLBI  SEP  on 
Dietary  Protein  and  Blood  Pressure. 
April  20.  1995.  which  was  published  in 
the  Federal  Register  on  February  21  (60 
FR  9692). 

This  Special  Emphasis  Panel  was  to 
have  convened  at  9:00  a.m.  on  April  20, 
at  the  Rockledge  Building.  Conference 
Room  8115,  8th  Floor,  National 
Institutes  of  Heahh.  but  has  been 
changed  to  9:00  a.m.  on  April  20.  1995, 
at  the  Natcher  Building,  Building  45, 
Conference  Room  B.  National  Institutes 
of  Health. 

The  entire  meeting  will  be  open  to  the 
public  to  provide  concept  review  of  the 
proposed  contract  or  grant  solicitations. 

Dated:  March  8. 1995. 
Susan  K.  Feldmui, 

Committee  Management  Officer.  N!H. 
|FR  Doc.  95-6327  Filed  3-14-95;  8:45  am] 
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National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory 
Board  on  Medical  Rehabilitation 
Research 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research.  Natignal 
Institute  of  Child  Health  and  Human 
Development.  April  6-7, 1995.  Radisson 
Plaza  Lord  Hotel.  20  West  Baltimore 
Street.  Baltimore,  Maryland  21201. 

The  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  on 
April  6  and  9:00  a.m.  to  adjournment  on 
April  7.  Attendance  by  the  public  will 
be  limited  to  space  available.  Board 
topic  will  include:  (1)  A  report  on  fiscal 
issues  concerning  the  National  Center 
for  Medical  Rehabilitiation  Research 
(Center)  and  the  Institute;  (2)  reports  on 
program  activities  of  the  Center;  (3)  a 
discussion  of  general  priority  areas  of 
research  for  the  Center;  (4)  reports  by 
the  National  Science  Foundation  and 
the  Department  of  Veterans  Affairs;  and 
(5)  a  discussion  of  support  for  medical 
rehabilitiation  research  by  government 
agencies. 

Ms.  Mary  Plummer,  Committee 
Management  Specialist.  NTCHD.  6100 
Building.  Room  5E03.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  Area  Code  301,  496-1485,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Advisory  Board  members  as 
well  as  substantive  program 
information.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Plummer. 

Dated:  March  8, 1995. 
SiKaii  K.  Feldmaa, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  95-6329  Filed  3-14-95:  8:45  am) 
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National  Institute  on  Deafness  and 
Ottter  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

£)ofes:  April  11-13, 1995. 

Time: Bam  to  5 pm  each  day. 

Place:  Hyatt  Regency,  Bethesda,  MD. 

Contact  Person:  Marilyn  Semmes,  Ph.D., 
Acting  Chief,  Scientific  Review  Branch, 
NIDCD,  NIH,  ESP  Suite  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda,  MD  20892- 
7180.  301/496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy- 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders). 

Dated:  March  9. 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 
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National  Institute  of  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Meeting  of  the  Board  of 
Scientific  Counselors,  NIDCD 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Counselors,  NIDCD,  on 
April  13, 1995.  The  meeting  will  be 
conducted  as  a  telephone  conference 
call  originating  from  Building  3lC, 
Room  3C05.  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  ht)m  2  to  4  pm  to  present  reports 


and  discuss  issues  related  to  business  of 
the  Board.  Attendance  by  the  public 
will  be  limited  to  sfMce  available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  )ames  F.  Battey,  M.D., 
Ph.D..  Executive  Secretary  of  the  Board 
of  Scientific  Counselors,  NIDCD,  5 
Research  Ct.,  Room  2B-28.  Rockville, 
Maryland  20850. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Battey  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  ivo.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  8, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  95-6328  Filed  3-14-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-05;  1790-00] 

Intent  To  Prepare  an  Environmental 
Assessment  and/or  Environmental 
Impact  Statement  for  the  La  Paz 
County  Regional  Landfill  Expansion 
Project,  Yuma  District,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  To  Prepare  an 

Environmental  Assessment  and/or 

Environmental  Impact  Statement  for  the 

La  Paz  County  Regional  Landfill 

Expansion  Project. 

SUMMARY:  The  Yuma  District's  Havasu 
Resource  Area  Office-is  preparing  an 
Environmental  Assessment  and/or 
Environmental  Impact  Statement  for  the 
expansion  of  the  La  Paz  County 
Regional  Landfill,  and  the  construction 
of  a  railroad  drill  track  (spur)  and  haul 
road.  The  landfill  is  located  near  the 
intersection  of  Arizona  State  Highways 
72  and  95,  approximately  15  miles 
southeast  of  Parker,  Arizona.  La  Paz 
County  has  submitted  an  application  for 
6.3  miles  of  right-of-way  across  public 
lands  pursuant  to  the  Federal  Land 
Policy  Management  Act  of  1976,  and  a 
request  for  the  sale  of  480  acres  of 
public  land  pursuant  to  the  Recreation 
and  Public  Purposes  Act  of  1926,  as 
amended.  The  Bureau  of  Land 
Management  has  responsibility  for  the 
environmental  review  of  the  right-of- 
way  and  land  sale  application  pursuant 


to  the  National  Fjivironmental  Policy 
Act  (NEPA).  Preparation  of  appropriate 
NEPA  documentation  will  follow 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA, 
pertinent  guidance  contained  in  the 
Department  of  Interior  Manual  on 
Environmental  Quality  (DM  516),  and 
the  BLM  NEPA  Handbook  (H-1790-1). 

La  Paz  County  proposes  the 
expansion  of  an  existing  160-acre 
landfill,  with  an  additional  480  acres, 
and  the  construction  of  6.3  miles  of  drill 
track  and/or  haul  road  to  service  the 
facility.  Construction  of  the  drill  track 
will  require  a  Clean  Water  Act  (CWA) 
Section  404  Nationwide  Permit  for  the 
crossing  of  Bouse  Wash. 
Implementation  of  the  proposed  project 
will  provide  regional,  long-term  waste 
disposal  capacity. 

The  Environmental  A!».sessment  and/ 
or  Environmental  Impact  Statement  will 
he  developed  by  a  third  party  contractor 
who  has  been  approved  by  the  Bureau 
of  Land  Management.  The  contractor 
will  use  an  interdisciplinary  team  to 
develop  the  document.  The  Bureau  of 
Land  Management  will  retain  overall 
responsibility  for  preparation  and 
review  of  the  document. 

Complete  records  of  all  phases  of  the 
environmental  documentation  process 
will  be  available  for  public  review  at  the 
Bureau  of  Land  Management,  Havasu 
Resource  Area  Office,  3189  Sweetwater 
Avenu»,  Lake  Havasu  City.  Arizona. 

The  public  is  invited  to  participate  in 
the  NEPA  process  beginning  with 
scoping  and  the  identification  of  issues 
in  April  1995. 

DATES:  Public  Scoping  Meetings  to 
identify  issues  will  be  held  as  follows: 
Wednesday,  April  5, 1995  (1-3  pm). 
Quartzsite  Town  Hail  Complex,  Public 
Library  Meeting  Room,  465  North 
Plymouth  Avenue,  465  North  Plymouth 
Avenue,  Quartzsite,  Arizona:  telephone 
(602)  927-6593;  and  Wednesday,  April 
5, 1995  (6-8  pm).  La  Paz  County  Board 
of  Supervisor's  Meeting  Room,  1112 
Joshua  Avenue,  Parker,  Arizona: 
telephone  (602)  669-6138. 

The  comment  period  for  this  Notice  of 
Intent  ends  April  14, 1995. 

COMMENTS/FURTHER  INFORMATION:  Send 
comments  and/or  requests  for  further 
information  to:  Bureau  of  Land 
Management,  Havasu  Resource  Area. 
Attention:  Joe  Liebhauser,  3189 
Sweetwater  Avenue,  Lake  Havasu  Citv. 
Arizona  86403.  Telephone:  (602)  85.5- 
9017 


DHtc<l:  March  7. 1995. 

Don  Applegale, 

Nonrenevivhle  Resotmr  Advisor/Ai-fing 
District  Manager. 
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[CA-01 0-03-1220-01: 5-00160-GP5-010- 
001] 

Temporary  Vehicle  Use  Restricti<^ 
Order  for  Caliente  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  temporarj' 
vehicle  use  restriction  in  the  Kelso 
Creek  and  Isabella  Management  Areas 
within  Kern  County  in  the  Caliente 
Resource  Area,  Bakersfield  District, 
California. 

SUMMARY:  This  emergency  action 
restricts  vehicle  use  on  BLM- 
administered  public  land  in  the  Isabella 
Management  Area  due  top  trash 
dumping  and  erosion  problems  and 
restricts  vehicle  use  on  BLM- 
administered  public  lands  in  the  Kelso 
Creek  Management  Area  due  to  severe 
vandalism  of  range  developments.  Both 
areas  will  be  addressed  on  a  permanent 
basis  in  a  Resource  Management  Plan. 
Vehicle  use  on  roadways  is  restricted  to 
"Administrative  Access  Only"  and  shall 
be  limited  to  persons  specifically 
designated  by  the  Area  Manager  to  drive 
on  said  roadways.  The  public  lands  over 
which  these  roads  travel  and  located  in 
portions  of  NWV4  Section  12,  Township 
27  South,  Range  32  East;  SEV4  Section 
29  and  SW'A  Section  28,  Township  26 
South,  Range  35  East;  NV^i  Section  4  and 
NV;i  Section  9,  Township  27  South, 
Range  35  East,  all  Mount  Diablo  Base 
and  Meridian,  in  the  County  of  Kern. 
State  of  California.  This  restriction  will 
apply  from  the  date  of  publication  in  the 
Federal  Register  and  remain  in  effect 
until  an  amendment  thereof  or  until 
publication  of  a  Resource  Management 
Plan  which  adequately  addresses  public 
access  on  these  lands. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  road  closure  is  intended  to 
control  vehicle  use  on  public  lands  for 
protection  of  range  developments,  to 
prevent  further  trash  dumping,  and  to 
abate  erosion  on  sensitive  hillsides. 
Authority  for  this  restriction  order  is 
contained  in  CFR  Title  43,  Chapter  11. 
a364.1(a). 

DATES:  This  order  will  be  effective  on 
March  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Abbott.  Caliente  Resource  Area 
Manager.  Caliente  Resounre  Area. 
Bureau  of  Land  Management.  3801 


Pegasus  Drive.  Bakersfield,  California 
93308;  (805)  391-6000. 

Dated:  March  6.  1995. 
James  Wesley  Abbot, 
(kilifnte  Resource  Area  Manuf^r. 
jFK  Dtc.  95-6235  Fikxl  3-14-95:  8:45  am) 
BNJJNGCOOC  431*-tB-« 


National  Park  Service 

Hamilton  Grange  National  Memorial, 
New  York  County,  New  York;  Final 
General  Management  Plan  and 
Environmental  Impact  Statement 

In  accordance  with  the  National 
Environmental  Policy  Ac;f  102{2)(C)  of 
1969,  the  National  Park  Ser\'ice,  U.S. 
Department  of  the  Interior  announces 
that  a  Final  Environmental  Impact 
Statement  (FEIS)  has  been  prepared  on 
the  four  alternatives  for  future 
management  and  use  of  Hamilton 
Grange  National  Memorial. 

This  notice  announces  the  availability 
of  the  FEIS  for  public  review.  Following 
a  30-day  no-action  period,  a  Record  of 
Deci.sion  will  be  written  documenting 
the  range  of  alternatives  considered  and 
evaluated,  the  preferred  alternative 
selected,  and  the  rationale  for  its 
selection. 

For  further  inquiries  about  the  FEIS. 
and  requests  for  additional  copies 
should  be  directed  to  the 
Superintendent,  Manhattan  Sites,  26 
Wall  Street,  New  York.  New  York  10005 
or  by  calling  (212)  825-6992. 

Dated:  March  9.  1995. 
Sandy  CorbeM, 
A  cling  Regional  Director. 
IFR  Dot.  95-6323  Filed  3-14-95;  8:45  ami 

BILUNG  CODE  431ft-70-P 


National  Center  for  Preservation 
Technology  and  Training:  Grant 
Program  Announcement 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Grant  program  announcement 
and  publication  of  selection  criteria. 

The  National  Center  for  Pre.servation 
Technology  and  Training,  an  office  of 
the  National  Park  Service,  is  accepting 
proposals  for  its  1995  Preservation 
Technology  and  Training  Grants.  Only 
proposals  postmarked  no  later  than 
April  1, 1995  will  be  considered. 

The  Center's  grant  program  supports 
preservation  technology  and  training 
projects  in  the  fields  of  archeology, 
architecture,  historic  landscapes, 
materials  conservation,  and  history  or 
inlt;rpretation.  Approximately 
$900,000.00  will  be  awarded;  each  grant 


UMI 


14002 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday ,  March  15.  1995  /  Notices  14003 


is  limited  to  $40,000.00  and  proposals 
for  smaller  amounts  are  encouraged. 
Grantee's  total  direct  and  indirect 
administrative  costs  shall  not  exceed  25 
percent  of  their  total  grant  award. 

Proposals  from  government  agencies 
and  non-profit  institutions  are  eligible. 
Principal  criteria  for  selection  include: 

1.  Proposed  projects  shall  be 
innovative  in  their  disciplines  and  shall 
not  duplicate  current  or  recent 
developments  in  presen'Stion  research 
or  training. 

2.  Proposed  projects  shall  have  broad 
application  in  preservation  practice. 

3.  Proposed  projects  shall  address 
identifiable  national  needs. 

4.  Proposed  projects  shall  be  cost- 
efficient  and  practical. 

5.  Proposed  work  shall  be  completed 
approximately  one  year  from  award. 

Grants  will  be  selected  in  a  two-tier 
process.  The  first  tier  will  be  comments 
by  expert  readers:  the  second  tier  will  be 
a  .selection  panel  comprised  of  Federal 
employees. 

Funds  for  the  1995  grants  program 
will  be  obligated  no  later  than 
September  30, 1995. 

Dated;  March  6, 1995. 
E.  Blaine  Cliver, 

Chief.  Preservation  Assistance  Division. 
IFR  Doc.  95-6393  Filed  3-14-95:  8:45  ami 

BILUNG  CODE  4310-70-P 


National  Preservation  Technology  and 
Training  Board;  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the 
National  Preservation  Technology  and 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  May  2-4, 
1995,  in  Washington,  DC. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 

The  Board  will  meet  each  day.  May  2- 
4,  in  the  Board  Room  of  the  American 
Institute  of  Architects  (ALA)  at  1735 
New  York  Avenue,  N\V.,  in  Washington, 
DC.  Matters  to  be  discussed  will 
include:  A  summary  of  the  FY  1995 
grant  applicaticns  received  and 
discussion  of  the  grant  review 
procedures;  reports  on  the  Center's 
working  groups  meetings  held  in  the 


spring  1995;  report  of  activities  since 
the  November  1994  Board  meeting; 
review  of  the  Center's  budget  and 
discussion  of  a  five-year  plan  for  the 
organization. 

The  Board  will  meet  on  Tuesday,  May 
2nd,  from  8:30  am  untrl'12  noon  and 
from  1:15  until  5  pm.  On  Wednesday, 
May  3rd,  the  meeting  will  start  at  9  am 
and  end  at  12  noon  and  on  Thursday, 
May  4th,  it  will  be  held  from  9  am  until 
2  pm  (the  Board  will  be  served  a 
working  lunch  in  order  to  complete 
miscellaneous  business).  Meetings  will 
be  open  to  the  public.  However, 
facilities  and  space  for  accommodating 
members  of  the  public  are  limited  and 
persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  concerning  the  matters  to  be 
discussed  with  Dr.  Elizabeth  A.  Lyon, 
Chair,  Preservation  Technology  and 
Training  Board,  P.O.  Box  1269,  Flowery 
Branch,  Georgia  30542. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr.  E.  Blaine  Cliver, 
Designated  Federal  Official, 
Preservation  Technology  and  Training 
Board,  National  Park  Service, 
Preservation  Assistance  Division,  P.O. 
Box  37127,  Washington,  DC  20013- 
7127,  telephone:  (202)  343-9573.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Preservation  Assistance 
Division,  Suite  200,  800  North  Capitol 
Street,  Washington,  DC. 

Dated:  March  7. 1995. 
E.  Blaine  Cliver, 

Chief.  Preservation  Assistance.  National  Park 
Service. 
IFR  Doc.  95-6392  Filed  3-14-95:  8:45  ami 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-367] 

Notice  of  Commission  Determination 
not  to  Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  the  Matter  of:  Certain  Facsimile 
Machines  and  Components  Thereof 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 


judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  3)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kelly,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3106. 

SUPPLEMENTARY  INFORMATION:  On  August 
1, 1994,  Ricoh  Co.,  Ltd.  and  Ricoh  Corp. 
filed  a  complaint  with  the  Commission 
alleging  violation  of  section  337  in  the 
importation,  sale  for  importation,  and 
the  sale  within  the  United  States  after 
importation  of  certain  facsimile 
machines  and  components  thereof  that 
allegedly  infringed  claims  1,  5,  7,  8,  9 
or  10  of  U.S.  Letters  Patent  4,249,216,  or 
claims  1,  2,  4,  8,  or  10  of  U.S.  Letters 
Patent  4,494,149,  owned  by 
complainants. 

The  Commission  instituted  an 
investigation  of  the  complaint,  and 
published  a  notice  of  investigation  in 
the  Federal  Register  on  September  8, 

1994,  59  FR  46447  (1994).  The  notice 
named  Samsung  Electronics  Co.,  Ltd.  of 
Seoul,  Korea,  and  Samsung  Electronics 
America,  Inc.  of  Ridgefield  Park,  New 
Jersey  as  respondents. 

On  Decemoer  22, 1994,  complainants 
and  respondents  filed  a  joint  motion  to 
terminate  the  investigation  based  on  a 
settlement  agreement.  On  February  10, 

1995,  the  ALJ  granted  the  joint  motion 
and  issued  an  ID  (Order  No.  3) 
terminating  the  investigation  on  the 
basis  of  the  settlement  agreement.  No 
petitions  for  review,  or  agency  or  public 
comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C. 1337, and 
Commission  rule  210.42, 19  C.F.R. 
§210.42. 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  March  7. 1995. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  95-6376  Filed  3-14-95;  8:45  iim| 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— FieldtHis  Foundation 

Notice  is  hereby  given  that,  on 
Decembers,  1994,  supplemented  by 
filings  of  December  20, 1994  and 
December  22. 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act'),  the 
Fieldbus  Foundation  ("Fieldbus")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes. 
Specifically,  the  December  8,  1994 
notification  advises  that  effective 
September  23,  1994.  Interoperable 
System  Project  Foundation  ("ISPF  ") 
merged  with  WorldFip  North  America. 
Inc.;  ISPF  was  the  surviving  entity, 
changed  its  name  to  Fieldbus 
Foundation  ("Fieldbus")  and  identified 
the  following  new  members:  Alien- 
Bradley  Company,  Inc.,  Highland 
Heights.  OH;  Allen-Bradley  Japan  Co., 
Ltd,  Tokyo,  Japan;  Bailey  Controls  Co., 
Wickliffe,  OH;  E.I.  duPont  De  Nemours 
&  Co..  Inc..  Wilmington,  DE:  Honeywell, 
Inc.,  Phoenix,  AZ;  K.K.  CODIX,  Tokyo. 
Japan;  Nagano  Keiki  Seisakusho,  Ltd.. 
Tokyo,  Japan;  Niigata  Masoneilan  Co.. 
Ltd.,  Chiba,  Japan;  Proctor  &  Gamble 
Company,  Cincinnati,  OH;  Square  D 
Company,  Knightdale,  NC;  Tokyo  Keiso 
Co.,  Ltd.,  Tokyo,  Japan;  Uticor 
Technology,  Inc.,  Bettendorf,  lA;  and 
Yamatake-Honeywell  Co.,  Ltd.  Tokyo. 
Japan.  The  December  20,  1994. 
notification  discloses  that  DKK 
Corporation,  Tokyo,  Japan;  Glaxo,  Inc., 
Re,search  Triangle  Park,  NC;  and  Presys 
Instrumentos  E  Sistemas  Ltda,  San 
Paulo,  Brazil,  have  becomenew 
members.  Lastly,  the  December  22, 
1994,  notification  discloses  that  Pacifi<: 
Avionics  Corp.,  Redmond,  WA  has 
become  a  new  member.  These 
notifications  were  filed  for  the  purpose 
of  e.xtending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

No  other  changes  have  been  made  in 
either  membership  or  planned  activity 
of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Fieldbus 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  7, 1993,  Fieldbus  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  E)epartment  of 


Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  23, 1993  (58  Fed.  Reg. 
49529). 

The  last  notification  was  filed  with 
the  Department  on  July  5, 1994.  This 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constancy  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-6285  Filed  3-14-95;  8:45  ami 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on 
November  22,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Ad  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Portland  Cement  Association  ("PCA") 
has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,'  Herzog  Automation  Corp., 
Cleveland,  Ohio  has  become  an 
Associate  Member  of  PCA;  and 
Passamaquoddy  Technology  and 
Cemtech  LP  have  resigned  as  Associate 
Members  of  PCA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985.  50  FR  5015. 

The  last  notification  was  filed  with 
the  Department  on  August  9, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  18,  1994,  59  FR  52556. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc  95-6284  Filed  3-14-95;  8:45  am) 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Poweropen  Association, 
Inc. 

Notice  is  hereby  given  that,  on 
September  30, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("tlie  Act"). 
PowerOpen  Association.  Inc. 
("PowerOpen"),  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its      • 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  PowerOpen  are:  A  VD 
Systems,  Moscow,  RUSSL\;  Bell  & 
Howell,  Lincoinwood.  IL;  Digital 
Equipment  Corporation,  Rocky  Hill.  CT; 
Dun  &  Bradstreet  Software  Service.  Inc.. 
Frainingham.  MA;  EMC  Corporation. 
Hopkinton.  MA;  Federal  Express 
Corporation.  Memphis,  TN;  Finsiel — 
Consulenza  ed  Applicazioni 
Informatiche,  Napoli,  ITALY:  Hewlett- 
Packard.  Cupertino,  CA;  Industrial 
Technology  Research  Institute.  Taiwan. 
ROC;  Infotech  Automatisering,  AH 
Nymegen,  NETHERLANDS;  Institute  for 
Information  Industry,  Taipei,  Taiwan. 
ROC;  Kendall  Square  Research. 
Waltham,  MA;  Northern  Telecom  MBA, 
Ottawa,  Ontario,  CANADA;  OC 
Systems.  Inc.,  FAirfax,  VA;  Ohio! 
Uniforum,  Cleveland,  OH;  Open 
Networks  Engineering,  Inc.,  Ann  Arbor. 
MI:  PowerHouse  Systems,  Inc.,  Menio 
Park,  CA;  Scott  &  Scott  Systems,  Inc., 
Seattle.  WA;  SKY  Computers. 
Chemlsford,  MA;  Tidalwave  Microtech, 
Fremont,  CA;  TriGem  Computers.  Inc., 
Amsam  City,  Kyunggi.  KOREA; 
Warthman  Associates.  Palo  Alto,  CA. 
Zuken-Redac  LTD,  Tewkesbury, 
Gloucestershire,  UNITED  KINGDOM. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PowerOpen 
intends  to  file  written  notifications 
disclosing  all  changes  in  membership. 

On  April  21, 1993.  PowerOpen  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  22.  1993  (58  Fed 
Reg.  33954). 

"The  last  notification  was  filed  with 
the  Department  on  July  1, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
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Act  on  November  14. 1994  (59  Fed.  Reg. 

56533). 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
|FR  Doc.  95-6286  Filed  3-14-95;  8:45  am] 

BILUNG  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Pine  Oil  Joint  Venture 

Notice  is  hereby  given  that,  on 
December  28, 1994,  pursuant  to  Section 
•  6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993  15 
U.S.C.  4301  et  seq.  ("the  Act"),  SCM 
Glidco  Organics  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  members 
have  withdrawn  their  membership  with 
SCM  Glidco  Orgnaics:  Sistesis  quimica 
S.A.  de  C.V.  and  Johnson  Chemical  Co.. 
Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  joint  venture 
remains  open,  and  SCM  Glidco  Organics 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  January  5, 1987,  American 
Cyanamid  Company  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5. 1987.  52  F.  R.  37190. 
The  last  notification  was  filed  with  the 
Department  on  August  13, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  20, 1993.  58  F.R. 
51103. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  95-6282  Filed  3-14-95;  8:45  am) 

BILLING  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— X  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
December  8, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  X 
Consortium.  Inc.  (the  "Corporation") 
has  filed  written  notification 


simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  have  become 
members  of  the  Corporation:  Institut 
National  de  Recherche  en  Informatique 
et  en  Automatique,  Le  Chesnay, 
FRANCE;  and  KL  Group.  Inc.,  Toronto. 
CANADA. 

No  other  changes  have  been  made  in 
either  membership  or  planned  activity 
of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Corporation  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  September  15.  1993.  the 
Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10. 1993  (58  FR 
59737).  The  last  notification  was  filed 
with  the  Department  on  June  14. 1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  7.  1994  (59  FR  55490). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-«283  Filed  3-14-95;  8:45  ami 
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Drug  Enforcement  Administration 
[Docket  No.  93-52] 

Robert  A.  Leslie,  M.D.;  Denial  of 
Application 

On  May  13, 1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Robert  A.  Leslie,  M.D.,  of  Los  Angeles. 
California,  proposing  to  deny  his 
application  for  registration  as  a 
practitioner.  The  Order  to  Show  Cause 
alleged  that  the  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  823(0. 

Respondent,  acting  pro  se.  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause,  and  the  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in  Los 
Angeles.  California,  on  December  8  and 
9,  1993.  On  July  27. 1994,  in  her 


opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  the  administrative  law  judge 
recommended  that  Respondent's 
application  for  DEA  registration  be 
denied.  In  a  footnote  of  her 
recommended  decision,  the 
administrative  law  judge  referenced 
specific  documents  that  were  submitted 
by  Respondent  after  the  administrative 
hearing.  The  administrative  law  judge 
recommended  that  the  Deputy 
Administrator  not  consider  these 
submissions,  since  most  of  the 
documents  pertained  to  matters 
previously  litigated  and  conclusively 
decided  in  a  previous  criminal  action, 
and  therefore,  consideration  of  them 
was  barred  by  the  doctrine  of  res 
judicata.  No  exceptions  were  filed  by 
either  party. 

On  August  16, 1994,  Respondent  filed 
a  Petition  for  Reconsideration  of  the 
administrative  law  judge's  decision 
recommending  denial  of  his  application 
for  DEA  registration.  On  August  17, 
1994,  the  administrative  law  judge 
denied  this  petition  as  lacking  in  merit. 

On  August  30,  1994,  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator.  The 
Deputy  Administrator  has  carefully 
considered  the  entire  record  in  this 
matter  and  pursuant  to  21  CFR  1316.67, 
hereby  issues  his  final  order  in  this 
matter  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Deputy  Administrator 
concurs  with  Judge  Bittners 
recommendation  not  to  consider 
specific  post  hearing  submissions  of  the 
Respondent.  Accordingly,  these 
submissions  were  not  considered  in 
rendering  this  decision. 

The  administrative  law  judge  found 
that  Respondent  graduated  from 
medical  school  in  1955,  became 
licensed  as  a  physician  in  1958,  and 
practiced  medicine  in  Los  Angeles 
during  the  period  at  issue  in  this  case. 
On  April  1, 1986.  a  complaint  was  filed 
in  the  Municipal  Court  of  Long  Beach, 
California,  charging  Respondent  with 
seventeen  misdemeanor  counts,  sixteen 
of  which  related  to  the  unlawful 
handling  of  controlled  substances. 
Following  a  jury  trial,  on  October  9, 
1986.  Respondent  was  found  guilty  on 
eight  counts  of  unlawfully  prescribing, 
administering,  furnishing  or  dispensing 
controlled  substances  between  July  1985 
and  January  1986.  Respondent's 
convictiorxs  were  affirmed  on  appeal  by 
the  Appellate  Department  of  the 
Superior  Court,  State  of  California,  in  a 
Memorandum  Judgement  issued  on  May 
18.  1988. 

Based  on  his  criminal  convictions,  on 
August  17, 1988,  the  California  Board  ul 


Medical  Quality  Assurance  (BMQA) 
filed  an  accusation  against  Respondent 
seeking  to  suspend  his  medical  license. 
Following  an  administrative  hearing,  on 
July  24, 1989,  the  state  administrative 
law  judge  recommended  that 
Respondent's  medical  license  be 
revoked,  but  that  the  revocation  be 
stayed  for  five  years,  that  Respondent  be 
placed  on  probation  subject  to  certain 
conditions,  and  that  he  be  suspended 
from  the  practice  of  medicine  for  90 
days.  After  the  BMQA  adopted  the 
decision  of  the  state  administrative  law 
judge.  Respondent  sued  BMQA.  but  was 
unsuccessful  both  in  the  lower  court 
and  on  appeal.  The  court  subsequently 
fined  Respondent  .$10,000.  and  found 
that  his  appeal  was  frivolous. 

On  June  21.  1989.  DEA  issued  an 
Order  to  Show  Cause,  seeking  to  revoke 
Respondent's  prior  DEA  Certificate  of 
Registration,  AL0033186.  Respondent 
requested  a  hearing,  but  later  submitted 
a  written  statement  of  his  position  in 
lieu  of  participating  in  a  hearing.  Based 
on  Respondent's  statement  and  the 
Government's  investigative  file, 
effective  August  17. 1990.  the  then- 
Acting  Administrator  revoked 
Respondent's  DEA  registration,  based 
upon  the  finding  that  his  continued 
registration  would  be  inconsistent  with 
the  public  interest.  See  Robert  A.  Leslie. 
M.D..  55  FR  29278  (1990).  Respondent 
subsequently  filed  a  new  application  for 
DEA  registration  on  February  6, 1992, 
which  is  the  subject  of  this  proceeding. 

Respondent  testified  at  the 
administrative  hearing  to  matters 
surrounding  his  criminal  conviction. 
Respondent  argued  that  his  prescribing 
to  undercover  operatives  was  justified 
based  upon  their  physical  conditions 
and  complaints  of  pain,  and  that  he  was 
entrapped;  during  the  criminal  trial,  the 
operatives  perjured  themselves 
regarding  events  that  took  place  during 
their  visits  with  Respondent;  his  direct 
appeal  of  his  criminal  convictions  was 
denied,  and  his  subsequent  filing  often 
petitions  for  habeas  corpus  in  state  and 
federal  courts  were  unsuccessful;  and, 
he  sued  his  attorney  for  malpractice 
based  upon  the  latter's  failure  to  provide 
adequate  legal  representation. 

Respondent  also  contended  that  the 
1990  final  order  of  the  then-Acting 
Administrator  relied  on  false  statements 
supplied  by  BMQA  that  were  not  part  of 
the  original  court  record.  Respondent 
testified  that  he  filed  a  petition  for 
reconsideration  of  that  final  order, 
however,  since  the  Federal  Register 
notice  of  the  final  order  was  not  timely 
sent  to  him.  the  period  for  filing  a 
motion  for  reconsideration  elapsed 
before  he  became  aware  of  the 
revocation.  The  administrative  law 


judge  found  this  argument  without 
merit  based  on  the  provisions  of  21 
U.S.C.  877.  regarding  judicial  review, 
and  the  fact  that  there  is  no  provision 
in  the  Code  of  Federal  Regulations  for 
filing  requests  for  reconsideration. 
Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  any 
application  for  registration,  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  the  factors  and  give  each 
factor  the  weight  he  deems  appropriate. 
See  Henry  J.  Schwarz.  Jr.,  M.D.,  Docket 
No.  88-42.  54  FR  16422  (1989J.  In 
considering  whether  grounds  exist  to 
deny  Respondent's  application  for  DEA 
registration,  the  administrative  law 
judge  found  all  of  the  above  factors 
relevant. 

The  administrative  law  judge  found 
that  Respondent's  testimony, 
documentary  evidence  and  pleadings  in 
this  proceeding  contended  that  his 
criminal  conviction  was  invalid.  The 
administrative  law  judge  concluded 
however,  that  the  conviction  is  res 
judicata,  and  that  Respondent  should 
not  be  allowed  to  relitigate  the  matter. 

The  administrative  law  judge  found 
that  during  the  administrative  hearing, 
although  Respondent  was  free  to  offer 
new  evidence  that  he  would  never  again 
engage  in  the  type  of  conduct  that 
resulted  in  his  conviction,  he  failed  to 
do  so.  The  administrative  law  judge  also 
found  that  while  Respondent  offered 
evidence  and  expended  time  arguing  the 
invalidity  of  his  criminal  convictions, 
he  offered  no  evidence  of  remorse  for 
his  prior  conduct,  that  he  has  taken 
rehabilitative  steps,  or  that  he 
recognizes  the  severity  of  his  actions. 
The  administrative  law  judge  concluded 
that  Respondent  is  either  unwilling  or 
unable  to  discharge  the  responsibilities 
inherent  in  a  DEA  registration,  and 
therefore,  recommended  that  his 


application  for  DEA  registration  be 
denied. 

The  Deputy  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of 
fact,  conclusions  of  law.  and 
recommended  ruling  in  its  entirety. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  application  for 
registration,  executed  by  Robert  A. 
Leslie,  M.D.,  be.  and  it  hereby  is. 
denied.  This  order  is  effective  March  15, 
1995. 

Dated:  March  8, 1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 

IFR  Doc.  95-6297  Filed  3-14-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  95-24; 
Exemption  Application  No.  D-09787,  et  al.] 

Grant  of  Individual  Exemptions; 
Boston  Cement  Masons  Union  Local 
No.  534  Deferred  Income  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
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the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  pnopo.s«d  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and.'oT  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings; 

(a)  The  exemptions  are  administrativeiy 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  lieneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  [wneficiaries  of  the  plans. 

Boston  Cement  Masons  Union  Local  No. 
534  Deferred  Income  Plan  (tbe  Deferred 
Income  Plan),  Boston  Cement  Masons 
Union  Local  No.  S34  Pension  Plan  (the 
Pension  Plan),  Boston  Cement  Masons 
Union  Local  No.  534  Health  and 
Welfare  Plan  (tbe  WeL'are  Plan)  and 
Boston  Cement  Masons  Union  Local  No. 
534  Apprenticeship  Plan  (the 
Apprenticeship  Plan;  Collectively,  the 
Plans)  Located  in  Boston, 
Massachusetts 

(Prohibited  TraniuctioB  Exemption  95-24; 
AppiicaHon  Nos.  D-9787.  D-9788,  L-9789 
and  L-9790,  respectivclyi 

Exewption 

The  restrictiortS  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fix>m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  leasing  of  office  space  in  a 
building  (the  Building)  owned  by  the 
Deferred  Income  Plan  to  the  Boston 
Cement  Masons  Union  Local  Na  534.  a 
party  in  interest  with  respect  to  the 
Deferred  Income  Plan. 

In  addition,  the  restrictions  of  section 
406(b)(2)  of  tbe  Act  shall  not  apply  to 
the  profKJsed  leasing  of  office  space  in 
the  Building  by  the  Deferred  Income 
Plan  to  the  Pension  Plan,  the  Welfare 
Plan  and  the  Apprenticeship  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  Tbe 
terms  of  all  such  leasing  arrangements 
are  at  least  as  favorable  to  the  Plans  as 
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those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (2) 
an  independent,  qualified  fiduciary, 
who  has  approved  of  the  leasing 
arrangements,  agrees  to  monitor  all 
leases  on  behalf  of  the  Deferred  Income 
Plan  as  well  as  the  terms  and  conditions 
of  the  exemption  at  all  times;  (3)  the 
rental  charged  by  tbe  Deferred  Income 
Plan  under  each  lease  is  based  upon  the 
fair  market  rental  value  of  the  premises 
as  determined  by  an  independent, 
qualified  appraiser,  (4)  the  Building  is 
revalued  annually  by  the  independent, 
qualified  appraiser  (5)  if  appropriate, 
the  independent,  qualified  fiduciary 
adjusts  the  rentals  charged  for  the  office 
space  based  upon  the  annual  appraisals 
of  the  Building;  and  (6)  the  trustees 
determine  that  the  leasing  arrangements 
are  in  the  best  interests  of  the  Pension 
Plan,  the  Welfare  Plan  and  the 
Apprenticeship  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  18, 1995  at  60  FR  3659. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Motors  Hourly-Rate  Employes 
Pension  Plan  (the  Plan)  Located  in 
Detroit,  Michigan 

[Prohibited  Transaction  Exemptiwn  No.  95- 
25;  Application  No.  0-9734| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code '  shall  not  apply 
to: 

(1)  The  transfer  of  shares  of  Class  E 
common  stock  (the  Class  E  stock)  of 
General  Motors  Corporation  (GM)  to  the 
Plan  through  the  in-kind  contribution  of 
such  shares  by  GM.  a  party  in  interest 
with  respect  to  such  Plan; 

(2)  The  holding  of  the  Class  E  stock 
by  the  Plan; 

(3)  The  sale  for  cash  of  shares  of  Class 
E  stock  by  the  Plan  to  GM  or  its  affiliates 
or  to  certain  defined  contribution  plans 
sponsored  by  GM  or  its  affiliates; 

(4)  Tbe  exchange  of  shares  of  Class  E 
stock  for  publicly-traded  securities 
between  the  Plan  and  GM  or  its  affiliates 
under  the  same  terms  and  conditions  as 


'  For  purposes  of  this  exemption,  references  to 
.spncifit  provisions  of  Title  I  of  the  Act.  unless 
otherwise  speciRed,  i^femlso  to  the  normponding 
provisions  of  the  Code. 


are  made  available  to  all  .shareholders  of 
Class  E  stock;  and 

(5)  The  acquisition,  holding,  and 
exercise  by  the  Plan  of  a  put  option 
granted  by  GM  which  permits  the  Plan 
to  sell  the  Cla.ss  E  stock  or  a  successor 
security  for  which  the  Class  E  stock  has 
been  e»iianged  to  GM. 

This  exemption  is  conditioned  upon 
the  satisfaction  of  the  following 
requirements: 

(a)  GM  contributes  to  the  Plan  at  least 
177  million  shares  of  Class  E  stock  but 
no  more  than  186  million  shares  plus  $4 
billion  in  cash,  with  at  least  $2  billion 
contributed  in  conjunction  with  or  prior 
to  the  contribution  of  the  Class  E  stock, 
and  the  remaining  $2  billion 
contributed  no  later  than  September  30, 
1995; 

(b)  If  less  than  177  million  shares  of 
Class  E  stock  are  contributed,  GM  will 
contribute  additional  cash  in  an  amount 
equal  to  the  difference  between  177 
million  and  the  number  of  shares  of 
Class  E  stock  contributed  times  the  per- 
share  value  of  such  stock  at  the  time  of 
contribution,  or  a  weighted  average 
price  if  such  stock  is  not  contributed  on 
a  single  date; 

(c)  United  States  Trust  (UST).  an 
independent  qualified  fiduciary,  or  a 
successor  independent  fiduciary 
acceptable  to  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  repre.sents 
the  Plan's  interests  with  respect  to  the 
acquisition  of  Class  E  stock  and  also 
will  serve  as  trustee  of  the  Plan  with 
sole  discretion  respecting  the 
management  and  disposition  of  the 
Class  E  stock  after  the  acquisition.  UST 
must  determine,  prior  to  entering  into 
any  of  the  transactions  described  herein, 
that  each  such  transaction,  including 
the  contribution  of  the  Class  E  stock,  is 
in  the  interest  of  the  Plan; 

(d)  UST  negotiates  and  approves  the 
terms  of  any  of  the  transactions  between 
the  Plan  and  GM  or  its  affifiates  or 
certain  defined  contribution  plans 
sponsored  by  GM  or  its  affiliates; 

(e)  UST  manages  the  holding  and 
disposition  of  the  Class  E  stock  and 
takes  whatever  action  it  deems 
necessary  to  protect  the  rights  of  the 
Plan; 

(f)  The  terms  of  any  of  the 
transactions  between  the  Plan  and 
parties  in  interest  are  no  less  favorable 
to  such  Plan  than  terms  negotiated  at 
arm's  length  under  similar 
circumstances  with  uru^iated  third 
parties; 

(g)  A  credit  balance  reserve  is 
maintained  in  the  Plan  consisting  of  the 
cash  credit  balance  or  cash  generated 
from  stock  that  has  been  sold  in  an 
amount  equal  to  at  least  25  per(;ent 


(25%)  of  the  contributed  value  ^  of  the 
Class  E  stock  which  remains  unsold  in 
the  Plan,  for  so  long  as  such  stock  or  any 
securities  received  in  exchange  exceeds 
the  percentage  limitations  described  in 
sections  407(a)  and  407(f)  of  the  Act  (the 
ERISA  Umits); 

(h)  An  independent  qualified 
appraiser  determines  the  fair  market 
value  of  the  Class  E  stock  contributed  to 
the  Plan  as  of  the  date  of  such 
contribution,  and  determines  the  fair 
market  value  of  the  Class  E  stock  at 
various  other  times  as  required  under 
the  agreement  between  GM  and  the 
PBGC  (the  Agreement); 

(i)  With  respect  to  any  sale  or 
exchange  of  Class  E  stock  by  the  Plan  to 
GM  or  its  affiliates  or  to  any  defined 
contribution  plans  sponsored  by  GM  or 
its  affiliates,  no  commission  will  be 
charged  to  or  paid  by  the  Plan; 

(j)  Any  sale  or  exchange  of  Class  E 
stock  between  the  Plan  and  GM  or  its 
affiliates  will  be  for  no  less  than 
"adequate  consideration"  within  the 
meaning  set  forth  in  section  3(18)  of  the 
Act,  and  any  sale  of  Class  E  stock  by  the 
Plan  to  a  defined  contribution  plan 
sponsored  by  GM  or  its  affiliates  will  be 
at  the  prevailing  price  for  such  stock  on 
the  New  York  Stock  Exchange  (NYSE); 
and 

(k)  The  Plan  incurs  no  fees,  costs,  or 
other  charges  or  expenses  as  a  result  of 
its  participation  in  transaction  (1),  above 
and.  with  regard  to  other  transactions 
described  herein,  will  not  incur  fees  and 
other  costs  payable  by  the  issuer  under 
the  Registration  Rights  Agreement 
(RRA). 

EFFECTIVE  DATE:  This  exemption  will  be 
effective  on  March  13, 1995. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  exemption.  All  comments  and 
requests  for  hearing  were  due  by 
December  29, 1994. 

The  Department  received  157  letters 
from  interested  persons  commenting  on 
the  exemption.  In  addition,  a  number  of 
interested  persons  telephoned  the 
Department.  These  individuals  were 
assisted  with  their  questions  by 
members  of  the  staff  of  the  Office  of 
Exemption  Determinations  of  the 
Department.  With  respect  to  all  the 
written  comments  submitted  by 
interested  persons,  the  Department 
forwarded  copies  to  the  applicant  and 
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'Contributed  value  means  the  value  of  the  Class 
E  stock  when  contributed  to  the  Plan,  as  determined 
by  Duff  ft  Phelps  Capital  Markets  Co.  (formerlv  Duff 
&  Phelps  Financial  Consulting  Co.). 


requested  that  the  applicant  address  the 
concerns  raised  by  the  commentators  in 
writing.  A  description  of  the  comments 
and  the  applicant's  responses  are 
summarized  below. 

Several  of  the  written  comments 
received  by  the  Department  supported 
adoption  of  the  exemption.  In  this 
regard,  after  review  of  GM's  application 
for  exemption  and  the  terms  of  the 
Agreement  between  GM  and  PBGC,  the 
International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Lnplement  Workers  of  America  (the 
UAW),  the  certified  collective 
bargaining  representative  for 
approximately  215,000  employees  of 
GM  who  are  participants  in  the  Plan  and 
approximately  255,000  retired  former 
employees  of  GM  who  are  participants 
in  the  Plan,  expressed  support  for  the 
application  and  stated  its  belief  that  the 
transactions  which  are  the  subject  of 
this  exemption  are  in  the  best  interest  of 
the  Plan's  participants  and  beneficiaries. 

Some  commentators  neither 
supported  nor  opposed  the  exemption 
but  either  expressed  a  lack  of 
uriderstanding  of  the  exemption  or 
raised  other  concerns  that  are  beyond 
the  scope  of  this  exemption  proceeding. 
Other  commentators  opposed  the 
exemption  and  raised  questions  and 
concerns  regarding  the  transactions 
described  therein.  The  concerns 
expressed  by  these  commentators 
generally  related  to:  (a)  The  impact  on 
pension  or  health  benefits;  (b)  the 
holding  by  the  Plan  of  more  than  5%  of 
its  assets  in  any  company;  (c)  the 
preference  for  a  cash  contribution  over 
that  of  stock;  (d)  the  potential  loss  of 
value  of  the  Class  E  stock;  (e)  the 
restrictions  on  the  Plan's  ability  to  sell 
the  Class  E  stock  under  the  terms  of  the 
RRA;  (f)  the  fact  that  the  Class  E  stock 
is  not  a  qualifying  employer  security;  (g) 
the  control  by  the  Plan  of  more  than 
10%  of  the  voting  shares  of  a  company; 
(h)  the  presence  of  a  financial  flexibility 
exception  in  the  Agreement  given  GM's 
recent  financial  history;  (i)  the  effect  of 
an  EDS  sale  on  GM's  future 
contributions  to  the  Plan;  (j)  the  tax 
advantages  to  GM  of  the  contribution  of 
Class  E  stock;  and  (k)  the  lack  of  a 
mandatory  requirement  in  the 
exemption  to  convert  the  Class  E  stock 
into  cash. 

The  following  summarizes  the 
response  to  these  concerns  submitted  to 
the  Department  by  GM.  With  respect  to 
(a)  above,  GM  states  that  the  exemption 
does  not  change  or  affect  in  any  way  the 
pension  benefits  payable  under  the  Plan 
or  health  benefits  for  active  or  retired 
employees.  As  a  result,  the  exemption 
will  not  affect  a  participant's  eligibility 
to  receive  a  pension  benefit,  the  amount 


of  a  pension  benefit  check,  or  the  terms 
of  any  health  care  plan. 

With  respect  to  (b).  GM  states  that 
UST,  the  independent  fiduciary,  has 
represented  that  the  Plan's  receipt  of  the 
Class  E  stock  will  not  violate  the  general 
diversification  rule  of  the  Act,  which 
requires  that  a  plan's  assets  be 
sufficiently  diversified  in  order  to 
minimize  the  risk  of  large  losses. 

With  respect  to  (c),  GM  responded 
that  while  in  the  abstract  the 
contribution  of  cash  may  be  superior  to 
that  of  stock,  the  issue  posed  by  the 
exemption  application  was  not  whether 
the  Plan  could  choose  to  acquire  Class 
E  Stock  where  an  equivalent  value  of 
casji  is  available.  In  this  regard,  as  the 
Plan  is  sigiiificantly  underfunded,  GM 
believes  it  is  offering  a  way  to 
substantially  improve  the  Plan's  funding 
with  a  combined  contribution  of  Class  E 
stock  and  cash. 

With  respect  to  (d),  GM  maintains  that 
the  Agreement,  deferring  credit  for  the 
contribution  of  Class  E  stock  and  the  $4 
billion  in  cash,  provides  considerable 
security  because  in  all  likelihood  the 
Plan  will  receive  further  cash 
contributions  from  GM  in  excess  of 
minimum  funding  rules  of  the  Act  in 
the  years  between  1995  and  2003.  In 
addition.  GM  states  that  the  Agreement 
contains  other  protective  features  that 
adequately  address  the  potential  for 
future  losses  in  value,  if  any,  in  the 
Class  E  stock.  Finally,  because  the 
dividends  on  Class  E  stock  are  based  on 
the  earnings  of  Electronic  Data  Systems 
Corporation  (EDS).  GM  believes  the 
contribution  provides  more 
diversification  than  a  security  whose 
dividends  are  based  on  the  performance 
ofGM. 

With  respect  to  (e).  GM  states  that 
UST.  the  independent  fiduciary,  is 
required  by  law  to  act  solely  in  the 
interest  of  the  Plan  and  its  participants 
and  beneficiaries.  In  this  regard,  UST  is 
satisfied  that,  given  the  size  of  the  block 
and  the  likely  means  of  disposition,  that 
the  RRA  affords  ample  opportunity  for 
UST  to  sell  or  otherwise  dispose  of  the 
Plan's  Class  E  stock  while  maximizing 
the  value  of  such  stock  to  the  Plan. 
With  respect  to  (f).  GM  states  that 
although  the  Class  E  stock  is  not  a 
qualifying  employer  security  because 
the  Plan  will  acquire  and  hold  in  excess 
of  the  limits  imposed  by  the  Act,  there 
are  sufficient  safeguards  to  protect  the 
interest  of  the  Plan  and  the  participants 
and  beneficiaries.  In  addition,  GM 
points  out  the  Class  E  stock  is  widely 
traded  on  the  NYSE,  and  an 
independent  fiduciary.  UST.  has 
negotiated  a  RRA  that  will  allow  it,  as 
trustee  for  the  Class  E  stock,  to  dispose 
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of  the  stock  efficiently  while 
maximizing  its  value  to  the  Plan. 

With  respect  to  (g),  GM  states  that  the 
Class  E  stock  is  widely  traded  on  the 
NYSE  and  generates  dividwids  based  on 
the  earnings  of  EDS  rather  than  on  the 
performance  of  GM  Further,  an 
independent  fiduciary,  UST,  has 
negotiated  a  RRA  that  will  allow  UST, 
as  trustee  for  the  Class  E  stock,  to 
dispose  of  the  stock  efficiently  while 
maximizing  its  value  to  the  Plan,  and 
UST  is  satisfied  that  it  can  do  so  given 
the  size  of  the  block  of  Qass  E  stock. 

With  respect  to  (h).  GM  states  that  the 
commentator  erroneously  alleges  that 
GM's  North  American  Operations  (the 
NAO)  has  met  the  "bad  year"  definition 
under  the  Agreement  in  each  of  the  past 
five  (5)  years  and  asserts  that  this 
pattern  will  continue  in  the  future, 
allowing  GM  to  access  more  of  the 
credit  balance  than  "what  would  appear 
to  the  common  layperson."  In  fact,  the 
NAO  did  not  meet  the  "bad  year" 
definition  in  1994.  Moreover,  GM  notes 
that,  although  the  proposed  exemption 
is  complex,  the  Department's  notice  and 
comment  process  is  fair  and 
comprehensive  and  the  financial 
flexibility  provisions  of  the  Agreement 
in  principle  were  disclosed  in  the 
Notice  on  the  same  basis  and  in  the 
same  fashion  as  all  other  parts  of  the 
exemption  transaction. 

With  respect  to  (i).  GM  states  that  the 
commentator  erroneously  concludes 
that  if  GM  sells  EDS,  GM's  obligation  to 
contribute  to  the  Plan  will  be  nullified. 
In  this  regard,  GM  represents  that  the 
Agreement  provides  that  the  credit 
balance  rules  generally  apply  to  stock 
for  which  the  Plan's  Class  E  stock  has 
been  exchanged.  Further,  GM  asserts 
that  if  the  credit  balance  is  unavailable, 
GM  will  still  make  at  least  the  minimum 
contributions  required  by  the  Act. 

With  respect  to  (j).  GM  states  that  the 
contribution  of  Class  E  stock  to  the  Plan 
does  not  defer  or  eliminate  any  income 
taxes  that  otherwise  would  be  payable 
on  GM's  disposition  of  Class  E  stock. 
With  respect  to  (k),  GM  states  that  the 
commentator  erroneously  assumes  that 
GM  will  have  control  of  the  Plan's 
portfoUo  after  the  Class  E  stock  is 
contributed.  In  this  regard,  GM 
represents  that  it  will  have  no  control 
over  the  management  of  such  stock. 
UST.  the  independent  trustee,  will  have 
complete  discretion  over  the 
management  and  disposition  of  the 
Class  E  stock,  and,  in  its  sole  discretion, 
will  determine  how  and  when  the  Class 
E  stock  will  be  liouidated. 

In  addition  to  the  comments 
described  above,  the  Department  also 
received  comments  from  the  applicant. 
GM.  The  comments  from  GM  requested 


certain  modifications  and  clarifications 

to  the  exemption  as  proposed  and  to  the 
Summary  of  Facts  and  Representations 
(SFR).  GM's  comments  fall  into  three 
categories:  (1)  clarification  regarding  the 
relationship  of  the  exemption  to  the 
Agreement  between  the  PBGC  and  GM 
regarding  the  contribution  of  cash  and 
Class  E  stock;  (2)  issues  relating  to  the 
conditions  of  the  exemption;  and  (3) 
certain  technical  corrections  to  the  SFR. 

With  respect  to  the  first  category  of 
the  comment,  GM  informed  the 
Department  that,  since  May  1994,  GM 
and  the  PBGC  have  been  negotiating  the 
terms  of  a  definitive  Agreement.  In  its 
application  for  exemption,  GM 
described  the  tentative  terms  of  this 
Agreement,  as  reflected  in  an  agreement 
in  principle  (the  AIP)  executed  on  May 
9. 1994,  between  the  PBGC  and  GM.  The 
Department  summarized  certain  terms 
of  the  AIP  in  the  SFR.  The  proposed 
exemption  provided  that  any  final 
exemption  would  be  conditioned  upon 
adherence  to  the  material  facts  and 
representations  described  in  the  SFR. 
GM  notes  that  the  terms  of  the  AIP  have 
now  been  superseded  by  the  executed 
Agreement.  Thus,  GM  believes  that 
there  is  a  substantial  risk  that  any 
change  in  or  non-adherence  to  a 
material  provision  will  vitiate  the 
exemption  and,  thereby,  preclude  th« 
Plan  from  continuing  to  hold 
contributed  Class  E  stock  above  the 
limits  set  forth  in  sections  407(a)  and 
407(0(1)  of  the  Act.  This  situation  in 
turn  would  place  the  independent 
fiduciary,  UST,  in  the  position  of 
potentially  having  to  engage  in  a  forced 
liquidation  of  a  sufficient  quantity  of 
Class  E  stock  to  bring  the  Plan  within 
the  limits  of  such  sections  of  the  Act.  As 
a  result,  GM  requests  clarification  as  to 
whether  any  change  in  or  non- 
adherence  to  either  the  terms  of  the  AIP, 
as  described  in  the  SFR,  or  the 
Agreement  would  render  the  exemption 
unavailable, 

GM  states  that  the  Agreement  is  a 
contract  between  GM  and  the  PBGC.  It 
is  lengthy  and  complicated,  reflecting 
the  nature,  size,  and  complexity  of  its 
subject.  Assets  likely  to  be  valued  in 
excess  of  $10  billion  will  be  at  issue, 
and  the  terms  of  the  Agreement  will 
require  numerous  complex  calculations 
to  be  performed.  The  Agreement  will 
continue  in  force  until  at  least  October 
1,  2003,  and,  as  with  any  such  complex 
document,  it  is  possible  that  good  faith 
differences  may  arise  between  GM  and 
the  PBGC  over  the  meaning  and 
application  of  its  terms. 

GM  notes  in  its  comment  that  it 
believes  that  the  Plan  is  fully  protected 
by  the  reporting  and  enforcement 
provisions  set  forth  in  the  Agreement, 


and  the  interests  of  the  Plan  and  its 
participants  and  beneficiaries  are  better 
served  by  application  of  such 
procedures  than  by  enforcement 
through  the  exemption.  These  reporting 
and  enforcement  provisions  are 
carefully  crafted  to  facilitate  the  timely 
and  effective  resolution  of  disputes, 
while  permitting  the  Plan  to  continue 
the  orderly  disposition  of  Class  E  stock. 
The  Agreement  provides  for  annual 
reporting  by  GM  to  the  PBGC,  and 
contains  a  dispute  resolution 
mechanism  through  which  the  PBGC 
can  enforce  the  terms  and  conditions  of 
such  Agreement,  GM  represents  that  it 
will  comply  in  all  material  respects  with 
the  reporting  provisions  in  the 
Agreement  (including  as  they  may  be 
changed  from  time  to  time  by  mutual 
agreement  of  GM  and  the  PBGC).  In 
addition,  the  Agreement  provides, 
among  other  things,  for  access  to  the 
courts,  and  under  certain  circumstances, 
for  the  posting  of  collateral  by  GM  if  a 
disputed  amount  exceeds  a  certain 
threshold.  Accordingly,  GM  suggests 
that  the  exemption,  if  granted,  contain 
the  following  language,  "Several  aspects 
of  the  Agreement  are  Df  special 
importance  to  the  Department  and  were 
included  as  requirements  (a),  (b),  and  (g) 
of  the  proposed  exemption  *  *  *. 
Accordingly,  if  GM  violates  a  term  or 
condition  of  the  Agreement,  other  than 
the  specific  requirements  noted  above 
(emphasis  added),  the  violation  will  be 
addressed  by  PBGC  under  the 
Agreement  and  not  by  withdrawal  or 
other  invalidation  of  the  exemption 
itself." 

In  this  regard,  the  Department 
requested  the  views  of  the  PBGC 
concerning  whether  a  breach  of  the 
Agreement  by  GM  in  the  future  should 
void  the  exemption.  The  PBGC 
confirmed  that  the  Agreement  contains 
adequate  enforcement  mechanisms  in 
the  event  of  a  breach.  GM  is  required 
under  the  Agreement  to  provide 
information  to  the  PBGC  that  will 
enable  the  PBGC  to  monitor  and  confirm 
that  the  restrictions  have  been  properly 
applied.  Also,  the  PBGC  will  monitor 
and  enforce  those  terms  of  the 
Agreement  adopted  by  the  Department 
as  conditions  of  the  exemption,  as 
summarized  in  sections  (a),  (b).  and  (g) 
therein.  As  a  result,  the  PBGC  stated 
that  it  does  not  believe  that  voiding  the 
exemption  is  a  necessary  or  appropriate 
enforcement  mechanism  to  ensure 
compliance  with  the  Agreement,  and 
that  it  would  not  recommend  that  the 
exemption  be  voided  for  violation  of  a 
term  of  the  Agreement  after  GM  has 
contributed  the  stock  and  cash  required 
by  the  Agreement  and  by  sections  (a) 


and  (b)  of  the  proposed  exemption.  In 
addition,  the  PBGC  is  of  the  opinion 
that  voiding  the  exemption  after  the 
stock  is  contributed  could  harm  the  Plan 
if  the  independent  fiduciary  were  forced 
to  sell  stodc  held  by  the  Plan  to  bring 
the  Plan's  employer  securities  within 
the  ERISA  Limits. 

UAW  in  its  comment  letter  also 
concurred  with  the  views  expressed  by 
GM  on  the  question  of  whether  the 
exemption  should  be  voided  in  the 
event  of  an  alleged  breach  of  the 
Agreement.  UAW  believes  that  the 
enforcement  mechanisms  described  in 
the  Agreement  are  adequate  and 
appropriate  and  that  termination  of  the 
exemption  in  the  event  of  a  breach  of 
that  Agreement  would  only  be  harmful 
to  participants  and  beneficiaries,  in  that 
termination  of  the  exemption  would  by 
necessity  force  a  massive  and 
precipitous  sale  of  the  Class  E  stock.  In 
the  opinion  of  the  UAW,  selling  the 
Class  E  stock  under  such  conditions  is 
not  likely  to  result  in  the  realization  of 
optimum  proceeds  and  would  therefore 
diminish  the  assets  in  the  Plan. 

However,  the  UAW  noted  that  the 
language  suggested  by  GM  to  address 
this  issue,  as  quoted  above,  would 
create  the  impression  that  these 
requirements  of  the  exemption  are 
precisely  co-extensive  with  the 
analogous  sections  of  the  Agreement. 
The  UAW  further  noted  that  the 
language  in  (a),  (b).  and  (g),  as  set  forth 
in  the  Notice,  summarized  but  did  not 
recite  word  for  word  such  sections  from 
the  Agreement.  Accordingly,  the  UAW 
suggested  that  the  word,  "included"  in 
the  first  sentence  of  GMs  language 
quoted  above  be  replaced  with  the 
word,  "summarized,"  and  the 
underlined  portion  of  the  second 
sentence  of  GM's  language  quoted  above 
be  changed  to  read,  "without  violating 
one  of  the  express  conditions  of  the 
exemption." 

The  Department  concurs  with  GM,  the 
PBGC,  and  the  UAW  that  the  rights 
embodied  in  the  reporting  and  dispute 
resolution  provisions  of  the  Agreement 
provide  protection  to  the  Plan,  and  that 
enforcement  by  the  PBGC  through  the 
procedures  negotiated  in  the  Agreement 
will  serve  the  interest  of  the  Plan  and  its 
participants  and  beneficiaries.  Further, 
the  Department  believes  that  any  "fire 
sale"  of  Class  E  stock  which  may  resuh 
from  the  unavailability  of  the  exemption 
through  a  change  in  or  non-adherence  to 
the  terms  of  the  AIP  described  in  the 
SFR  or  the  Agreement  would  not  be  in 
the  interest  of  the  Plan.  However,  the 
Department  has  determined  that 
compliance  with  certain  provisions  of 
the  Agreement,  as  summarized  in 
paragraphs  (a),  (b),  and  (g)  of  the 


14009 


proposed  exemption,  are  important  and 
necessary  to  the  continued  availability 
of  the  exemption.  Accordingly,  it  is  the 
view  of  the  Department  that,  if  GM 
violates  a  term  or  condition  of  the 
Agreement,  without  violating  one  of  the 
express  conditions  of  the  exemption,  the 
violation  will  be  addressed  by  the  PBGC 
in  accordance  with  the  enforcement 
terms  of  such  Agreement  and  will  not 
result  in  the  unavailabihty  of  the 
exemption.  The  Department  is  of  the 
further  view  that  the  exemption  will  be 
available  despite  the  fact  that  the  terms 
of  the  final  Agreement  differed  in  some 
respects  from  the  terms  of  the  AIP 
which  was  summarized  in  the  SFR. 

With  respect  to  the  second  cat^ory  of 
the  comment.  GM  requests 
modifications  to  the  language  of  certain 
conditions  of  the  exemption,  as  set  forth 
in  the  Notice.  In  this  regard,  condition 
(c)  on  page  56541  and  repeated  in  item 
18(c)  on  page  56549  of  the  Notice  as 
published  in  the  Federal  Register. 
states:  "United  States  Trust  (UST).  an 
independent  qualified  fiduciary,  or  a 
successor  independent  fiduciary 
acceptable  to  the  Pension  Benefit 
Guaranty  Corpwaration  (PBGC)  represents 
the  Plan's  interests  for  all  purposes  with 
respect  to  the  Class  E  stock  and 
determines  (emphasis  added),  prior  to 
entering  into  any  of  the  transactions 
described  herein,  that  each  such 
transaction,  including  the  contribution 
of  the  Class  E  stock,  is  in  the  interest  of 
the  Plan."  GM  believes  this  to  be  an 
overiy  broad  description  of  the 
independent  fiduciary's  responsibilities. 
GM  suggests  striking  the  underhned 
phrase  above  and  substituting  in  lieu 
thereof,  "with  respect  to  the  acquisition 
of  Class  E  stock  and  also  will  serve  as 
trustee  of  the  Plan  with  sole  discretion 
respecting  the  management  and 
disposition  of  the  Qass  E  stock  after  the 
acquisition.  UST  must  determine 
*  *   •."The  Department  concurs  with 
this  comment  and  has  modified  the  final 
exemption  accordingly. 

Condition  (k)  on  page  56541  and 
repeated  in  item  18(k)  on  page  56549  of 
the  Notice,  as  published  in  the  Federal 
Register,  states:  "The  Plan  incurs  no 
fees,  costs,  or  other  charges  or  expenses 
as  a  result  of  its  participation  in  any  of 
the  transactions  (emphasis  added)."  GM 
is  concerned  that  this  condition  would 
preclude  the  payment  by  the  Plan  to 
UST  or  any  other  independent  fiduciary 
of  fees  for  asset  management  services  as 
independent  fiduciary.  In  this  regard, 
the  applicant  notes  that  the  application 
indicated  that  GM  would  bear  the  costs 
of  UST's  fees  in  connection  with  the 
Plan's  acquisition  of  the  Class  E  stock 
but  that  fees  for  UST's  trustee  services 
will  be  payable  by  the  Plan,  It  is 


intended  that  all  fees  associated  with 
the  management  and  disposition  of 
Class  E  stock,  other  than  certain 
underwriting  and  other  fees  and  costs 
described  in  section  9  of  the  RRA.  will 
be  borne  by  the  Plan.  GM  suggests 
striking  the  underiined  phrase  above 
and  substituting  the  phrase, 
'transaction  (1),  above  and.  with  regard 
to  other  transactions  addressed  herein, 
will  not  incur  fees  and  other  costs 
payable  by  the  issuer  under  the 
Registration  Rights  Agreement."  The 
Department  concurs  with  this  comment 
and  has  revised  the  languaige  of 
condition  (k). 

With  respect  to  the  third  category  of 
the  comment,  GM  beheves  that  certain 
revisions  to  the  SFR  would  more 
accurately  describe  the  transactions.  As 
mentioned  above,  the  AIP  was 
summarized  in  the  SFR.  Subsequently, 
the  AIP  was  superseded  by  the  terms  of 
the  Agreement.  Consequently,  GM 
wishes  to  point  out  the  following  four 
(4)  provisions  of  the  AIP  which  were 
summarized  in  the  SFR  but  which  have 
now  been  modified  by  the  Agreement. 
The  second  sentence  of  item  6  of  the 
SFR  on  page  56543,  states  that  GM's 
stock  contribution  will  consist  of. 
■■*  *   •  all  of  the  remaining,  222  million 
unissued  shares  of  Class  E  stock  less 
approximately  45  million  shares 
reserved  for  conversion  of  GM's  Series 
C  Preference  Stock,  or  approximately 
177  million  shares."  In  accordance  with 
the  terms  of  the  Agreement,  GM 
suggests  that  the  phrase,  "and  the 
number  of  shares  of  GM  Class  E  stock 
that,  as  of  the  last  contribution  of  such 
stock,  are  reserved  or  committed  (as 
Treasury  shares  or  otherwise)  for 
employee  benefit  plans,  stock  bonus 
plans,  or  employee  stock  programs," 
should  have  been  inserted  after  the 
words,  "Preference  Stock,"  in  the  above- 
quoted  language. 

Item  12  of  the  SFR,  on  page  56545 
(center  column,  third  full  paragraph), 
refers  to  GM's"*  •  *  access  annually  to 
an  amount  of  up  to  $1.5  billion  of  the 
stock  credit  balance  generated  by  the 
stock  which  has  been  sold."  GM 
suggests  that  in  accordance  with  the 
Agreement  the  phrase,  "an  average  of 
approximately."  should  have  been 
inserted  in  the  above-quoted  language 
between  the  words,  "to"  and  "$1.5." 
because  $1.5  assumes  GM's  access  to  the 
stock  credit  balance  at  approximately 
the  mid-point  of  a  plan  year  and  reflects 
interest  over  the  first  portion  of  the  plan 
year  at  the  Plan's  funding  standard 
account  rate. 

Item  12  of  the  SFR  states  on  page 
56545  (center  column,  sixth  sentence  of 
the  second  full  paragraph)  that,  the 
restriction  relating  to  the  25%  credit 
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balance  reserve  "•  •  *  will  expire  on 
'    October  1.  2003.  if  the  Class  E  stock  has 
been  exchanged  for  non-employer 
securities."  GM  notes  that  the 
Agreement  provides  that,  the  restriction 
will  expire  when  the  contributed  Class 
E  stock  or  any  shares  received  in 
exchange  therefor  no  longer  exceed  the 
ERISA  Limits.  If  the  contributed  Class  E 
shares  are  exchanged  for  non-employer 
securities,  the  restriction  will  expire  on 
th^  later  of  October  1.  2003  or  the  date 
on  which  the  Class  E  stock  has  been 
exchanged  for  non-employer  securities. 

Item  12  of  the  SFR  states  on  page 
56546  (center  column,  top  carryover 
paragraph,  last  sentence)  that.  "GM's 
independent  auditor  will  provide  a 
statement  to  the  PBGC  once  GM  utilizes 
the  financial  flexibility  provisions 
described  above."  GM  suggests  that  in 
accordance  with  the  Agreement,  striking 
the  quoted  sentence  and  substituting  in 
lieu  thereof,  "(f]or  any  plan  year 
through  the  2002  plan  year  for  which 
GM  utilizes  the  financial  flexibility 
provisions  of  the  Agreement,  GM  will 
include  in  its  submission  to  the  PBGC 
a  statement  from  its  independent 
auditor  confirming  the  accuracy  of  the 
schedule  showing  GM's  cash.  In 
addition,  upon  request  by  the  PBGC, 
GM  also  will  furnish  for  such  plan  years 
a  report  from  its  independent  auditor 
describing  agreed  upon  procedures  it 
has  performed  in  order  to  assist  the 
PBGC  in  evaluating  the  restructuring 
charges  included  in  GM's  financial 
statements,  if  and  to  the  extent  those 
charges  were  used  to  determine  GM's 
adjusted  net  income."  The  Department 
concurs  and  notes  that  the  above  four 
(4)  clarifications  to  the  SFR  are 
consistent  with  the  terms  of  the 
Agreement. 

Also,  as  part  of  the  third  category  of 
the  comments.  GM  has  suggested  the 
following  modifications  to  the  language 
of  the  SFR. 

In  item  5  of  the  SFR  on  page  56543 
(center  column),  the  first  and  second 
sentences  in  the  first  full  paragraph 
stated:  "[glenerally.  in  order  to  correct 
the  unfunded  liability  of  its  main  U.S. 
plans,  GM  has  revised  the  mortality 
assumptions  in  such  plans  to  more 
closely  reflect  recent  actual  experience. 
Further,  effective  for  1993.  GM  has 
lowered  the  asset  earnings  rate 
assumption  for  its  main  U.S.  plans."  GM 
points  out  that  the  mortality  and  asset 
earnings  rate  assumptions  were  not 
adopted  in  order  to  correct  the 
unfunded  liability  of  GM's  main  US 
plans  but  rather  to  accurately  reflect 
recent  experience.  Accordingly,  GM 
believes  that  the  two  sentences  quoted 
above  should  have  read,  "(dluring  1992. 
GM  revised  the  mortality  assumptions 


for  its  main  U.S.  plans  to  reflect  recent 
experience  and.  effective  1993.  lowered 
the  asset  earnings  rate  assumption  for 
those  plans,  to  reflect  GM's  reevaluation 
of  the  expected  long-term  rate  of  return 
on  Plan  assets."  The  Department 
concurs  with  this  comment. 

In  item  5  of  the  SFR  on  page  56543 
(center  column)  in  the  first  full 
paragraph,  the  fourth  sentence  stated 
that  GM  "•  *  *  will  continue  to 
contribute  additional  amounts  above 
those  required  in  1994  and  future 
years."  Although  GM  anticipates 
making  such  contributions.  GM  suggests 
that  substituting  in  the  phrase  quoted 
above,  the  words,  "intends  to."  in  lieu 
of  the  word,  "will."  and  the  words. 
"1994-1996."  in  lieu  of  the  phrase. 
"1994  and  future  years,"  would  have 
been  more  accurate.  The  Department 
concurs  with  this  comment. 

In  the  third  sentence  of  item  8  of  the 
SFR  on  page  56543  (right  column)  GM 
suggests  the  underlined  word,  "or."  in 
the  phrase,  "assets  remaining  after 
payments  to  creditors  or  (emphasis 
added)  to  preferred  or  preference 
stockholders."  should  have  been  the 
word,  "and."  The  Department  concurs. 

In  the  first  sentence  of  the  first 
paragraph  of  item  10  of  the  SFR  on  page 
56544  (left  column),  GM  suggests  that 
the  phrase,  "based  upon."  should  have 
been  substituted  for  "linked  to"  in  the 
sentence,  "(dlividends  on  Class  E  stock 
are  linked  to  the  earnings  performance 
of  EDS."  The  Department  concurs. 

In  item  12  of  the  SFR  on  page  56545 
(center  column,  first  sentence,  first  full 
paragraph).  GM  suggests  that  the  phrase, 
"•  *  *  GM  has  agreed  to  defer  for  two 
(2)  years  the  use  of  the  credit  balance 

*  *  *."  should  have  read.  "GM  will 
defer  until  1997  use  of  the  credit 
balance  arising  from  the  contribution 
(except  for  interest  on  the  cash  portion 
thereof  and  as  otherwise  noted  below). 

*  *  *"  GM  states  that  because  the  cash 
portion  of  the  contribution  need  not  be 
completed  until  September  30. 1995.  the 
deferral  period  could  be  as  short  as  one 
(1)  year.  The  Department  concurs. 

In  item  12  of  the  SFR,  in  the  last 
clause  of  the  first  full  sentence  in  the 
center  column  of  page  56545,  GM 
suggests  that  the  underlined  portion  of 
the  phrase,  "*  *  *  to  phase  in  full 
access  by  GM  to  the  credit  balance  in 
the  Plan's  funding  standard  account," 
(emphasis  added)  should  have  read, 
"such  credit  balance."  The  Department 
concurs. 

In  item  16  of  the  SFR  in  the  first 
sentence  of  the  first  full  paragraph  in 
the  right  column  of  page  56548.  GM 
suggests,  and  UST  agrees,  that  in  the 
phrase,  "[blecause  the  marketability  and 
dividends  of  Class  E  stock  are  based  on 


the  earnings  and  financial  performance 
of  EDS,  UST  has  reviewed  the  business 
of  EDS.  as  well  as  that  of  GM."  the 
words,  "under  the  current  policy  of  the 
GM  board."  should  have  been  inserted 
before  the  word,  "dividends."  The 
Department  concurs. 

In  footnote  15  on  page  56544  (left 
column),  the  fourth  sentence  stated, 
"(a]t  the  discretion  of  the  Board,  as 
appropriate,  the  number  in  the 
denominator  from  time  to  time 
decreases  as  shares  of  Class  E  stock  are 
purchased  and  increases  as  shares  are 
needed  in  order  to  meet  certain 
requirements  of  GM's  employee  benefit 
plans."  GM  suggests  that  while  the 
above-quoted  statement  is  correct,  in  the 
interest  of  accuracy  and  completeness, 
the  following  quoted  sentence  should 
have  been  added  to  the  footnote:  "(tlhe 
denominator  is  subject  to  adjustment 
from  time  to  time  (but  never  to  a 
number  greater  than  one)  by  GM's 
Board,  the  discretion  of  which  is  limited 
in  accordance  with  criteria  specified  in 
GM's  Certificate  of  Incorporation 
intended  to  preserve  fairness  as  between 
the  interests  of  both  the  holders  of  Class 
E  stock  and  the  holders  of  $1%  per 
value  common  stock."  Accordingly,  the 
Department  does  not  object  to  the 
inclusion  of  GM's  additional  clarifying 
language. 

"Tne  following  GM  comments  relate  to 
the  RRA  and  the  Transfer  Rights 
Agreement  (TRA),  as  described  in  the 
SFR. 

GM  has  commented  upon  the  need  of 
UST  to  be  able  to  amend  the  RRA  due 
to  circumstances  that  may  arise  in  the 
future.  In  GM's  view,  the  exemption,  if 
granted,  should  permit  UST  to  execute 
amendments  to  the  RRA  that  UST 
believes  are  in  the  interest  of  the  Plan 
and  its  participants  and  beneficiaries, 
without  forcing  GM  or  the  Plan  to 
request  another  exemption.  The 
Department  concurs. 

Footnote  20  on  page  56546,  states  that 
the  term,  "transfer"  includes  an  "offer." 
GM  suggests  that,  to  more  closely  reflect 
the  RRA  and  TRA,  the  word,  "offer." 
should  have  been  omitted  from  the 
definition  of  the  term,  "transfer."  The  ' 
Department  concurs. 

In  the  second  full  paragraph  in  the 
right  column  of  page  56546,  GM 
suggests  that,  to  more  closely  reflect  the 
RRA.  it  would  have  been  more  complete 
to  insert  the  words  "in  the'aggregate." 
in  the  first  sentence  of  the  paragraph 
such  that  the  first  sentence  would  have 
read  as  follows:  "It  is  represented  that 
there  will  be  no  limit,  except  for  market 
considerations  on  the  amount  of  Class  E 
stock  that  can  be  sold  in  the  aggregate 
(emphasis  added)  pursuant  to  a 
'demand'  transfer  by  the  Plan."  Further, 


the  word,  "isjimilarly,"  should  have 
been  substituted  in  lieu  of  the  phrase, 
"[iln  addition,"  at  the  beginning  of  the 
third  sentence  of  the  paragraph,  such 
that  the  third  sentence  should  have  read 
as  follows,  "Isjimilarly  (emphasis 
added),  in  a  negotiated  transaction,  the 
Plan  may  not  transfer  more  than  2 
percent  (2%)  of  the  outstanding  Class  E 
stock  to  any  person  or  related  group. 
•  •  •"  The  Department  concurs. 

In  the  carryover  paragraph  at  the  top 
of  the  right  column  on  page  56546,  GM 
suggests  that,  to  more  closely  reflect  the 
RRA,  the  last  sentence  should  have 
read,  "[ulnder  the  RRA,  as  long  as  the 
Plan  owns  2  percent  (2%)  or  more  of  the 
outstanding  Class  E  stock,  the  Plan  may 
transfer  such  stock  only  under  certain 
terms  and  conditions  summarized  in  the 
paragraphs  below."  The  Eiepartment 
concurs. 

In  the  second  full  paragraph  in  the 
right  column  on  page  56546,  GM 
suggests  that,  to  more  closely  reflect  the 
RRA,  in  the  second  sentence  the 
adjective,  "reasonable,"  should  have 
been  inserted  before  the  phrase,  "best 
efforts,"  in  the  sentence,  "However,  in    . 
any  public  offering  the  lead 
underwriters  must  agree  to  use  their 
best  efforts  to  assxire  that  no  more  than 
2  percent  (2%)  of  the  outstanding  Class 
E  stock  is  transferred  to  any  person  or 
related  group."  The  Department 
concurs. 

In  the  last  paragraph  in  the  right 
column  on  page  56546,  GM  suggests 
that,  to  more  closely  reflect  the  RRA,  the 
underlined  phrases  below  should  have 
been  inserted  so  that  the  third  sentence 
should  have  read  as  follows,  "(ijf,  at  any 
time  that  the  Plan  owns  at  least  25 
million  shares  of  Class  E  stock 
(emphasis  added),  as  a  result  of  such 
postponements  or  such  market 
holdbacks,  the  Plan  is  not  able  to  effect 
a  'demand'  transfer  for  a  j>eriod  of 
thirteen  (13)  months,  and  during  such 
period  the  Plan  has  not  otherwise 
transferred  25  million  or  more  shares  of 
Class  E  stock  or  had  the  opportunity  to 
include  at  least  25  million  shares  of 
Class  E  stock  in  a  piggyback  registrotioa 
(emphasis  added).  GM  must  terminate 
the  postponement  within  sixty  (60)  days 
of  the  Plan's  notification  to  GM  of  such 
fact  and  take  all  reasonable  actions 
necessary  to  effect  such  transfer."  The 
Department  concurs. 

In  the  first  full  paragraph  in  the  left 
column  on  page  56547,  in  the  definition 
of  Strategic  Partner.  GM  suggests  that  to 
more  closely  reflect  the  RRA,  the  second 
sentence  of  the  paragraph  should  have 
read,  "(al  Strategic  Partner  is  an  investor 
or  group  of  investors  acting  in  concert 
and  designated  as  such  by  the  Board  of 
GM  (or  any  successor  issuer)  that 
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acquires  10  percent  (10%)  or  more  of 
the  outstanding  Class  E  stock  (or 
securities  convertible  or  exchangeable 
therefor)  in  a  transaction  or  series  of 
related  transactions  intended  to  achieve 
a  strategic  objective."  Tlie  Department 
concurs. 

In  the  second  full  paragraph  in  the  left 
column  on  page  56547.  GM  suggests 
that,  to  more  closely  reflect  the  RRA,  the 
second  sentence  should  have  read,  "(iln 
a  'piggyback'  registration,  if  GM,  in  its 
reasonable  judgment,  expects  that  at 
least  25  percent  (25%)  of  the  total 
number  of  shares  of  Class  E  stock  to  be 
included  in  the  ofiiering  are  shares 
owned  by  the  Plan,  the  Plan  may  select 
a  co-manager  reasonably  acceptable  to 
GM."  The  Department  concurs. 

In  its  comment,  GM  states  that  the 
Plan  and  a  Strategic  Partner  will 
participate  on  an  equal,  not  on  a  pro 
rata  basis  in  piggybSwi  registrations. 
Accordingly.  GM  suggests  that,  to  more 
closely  reflect  the  RRA,  the  phrase,  "an 
equal  basis,"  should  have  been 
substituted  for  the  phrase,  "a  pro  rota 
basis,"  in  the  last  sentence  of  the 
carryover  paragraph  in  the  center 
column  on  the  top  of  page  56547.  The 
Department  concurs. 

In  the  first  full  paragraph  of  the  center 
column  on  page  56547.  GM  suggests 
that,  to  more  closely  reflect  the  RRA.  in 
the  first  sentence  the  phrase,  "below  7.5 
percent  (7.5%)  should  have  read  "7.5 
percent  (7.5%)  or  less."  Further,  the 
fourth  and  fifth  sentences  in  the  same 
paragraph  should  have  read,  "In 
general,  if  a  stockholders  rights  plan  is 
in  effect  when  the  third-party  tender 
offer  commences  but,  in  connection 
with  such  offer,  the  stockholders  rights 
plan  is  revoked  or  invalidated  (or  the 
rights  issued  thereunder  are  revoked  or 
redeemed)  either  by  GM's  Board  of 
Directors  or  by  a  final  and  non- 
appealable court  order,  the  Plan  may 
tender  its  shares  of  Class  E  stock  into 
such  offer.  If  there  is  no  stockholders 
rights  plan  in  effect  (other  than  as 
described  above),  generally  the  Plan 
may  tender  its  shares  of  Cla.ss  E  stock 
into  a  tender  offer  so  long  as  either  the 
GM  Board  or  at  least  one-half  of  the 
independent  directors  on  the  Board 
have  not  recommended  to  stockholders 
that  such  tender  offer  be  rejected  or 
there  are  fewer  than  the  two 
independent  directors  on  the  Board." 
The  Department  concurs. 

In  the  second  ftxU  paragraph  in  the 
center  column  on  page  56547,  CM 
suggests  that,  to  more  closely  reflect  the 
RRA,  the  first  sentence  should  have 
read,  "iijn  the  event  the  Plan  is 
prohibited  as  described  above  from 
tendering  into  a  third-party  offer  and 
GM  does  not  otherwise  consent  to  the 


Plan  tendering,  in  general,  if  the  tender 
results  in  a  bidder  in  the  tender  offer 
owning  more  than  50  percent  (50%)  of 
the  total  combined  voting  power  of  all 
outstanding  securities  of  GM  or  other 
issuer,  the  Plan  will  have  the  option  to 
put  to  GM  or  other  issuer  up  to  the  same 
number  of  shares  that  would  have  been 
purchased  if  tendered  in  the  tender  offer 
for  a  purchase  price  in  cash  equal  to  the 
price  per  share  offered  in  the  tender." 
The  Department  concurs. 

In  item  14  of  the  SFR.  GM  suggests 
that,  to  more  closely  reflect  the  TRA.  the 
first  sentence  in  the  second  full 
paragraph  in  the  right  column  of  page 
56547  should  have  read,  "jtlhe  Transfer 
Agreement  is  intended  to  preserve  GM's 
ability  to  consummate  at  a  later  date  a 
tax-free  reorganization,  including  a 
split-off  in  which  the  Class  E  stock  is 
converted  into  or  exchanged  for  shares 
of  capital  stock  of  EDS  in  a  transaction 
that  results  in  GM  no  longer  controlling 
EDS  CSplit-OfT).  In  this  regard,  unless 
and  until  a  Split-Off  is  consummated, 
the  Plan  will  not  be  permitted  to 
transfer  Class  E  stock  if  such  transfer 
will  result  in  more  than  5  percent  (5%) 
of  the  total  value  of  Class  E  stock  then 
outstanding  being  owned  by  any  foreign 
person,  as  defined  in  the  Code."  The 
Department  concurs. 

In  the  second  full  paragraph  in  the 
right  column  of  page  56547.  the  third 
sentence  stated,  "(ulnder  certain 
circumstances  after  the  Split-OfT,  the 
Plan  may  not  transfer  any  Class  E  stock 
if.  as  a  result,  the  Plan  would  own  less 
than  50  percent  (50%)  of  the  Class  E 
stock  that  it  owned  immediately  after  it 
received  notice  from  GM  of  the  Split- 
Off."  GM  suggests  that,  to  more  closely 
reflect  the  TRA,  the  words,  "after  the 
Split-Off  should  not  have  been 
included  in  that  sentence  and  the 
words,  "a  proposed"  should  have  been 
inserted  in  lieu  of  the  word,  "the," 
before  the  word,  "Split-OfT'  the  last 
time  it  appears. 

GM  suggests  that,  to  more  closely 
reflect  the  TRA,  the  following  quoted 
sentence  should  have  been  included  as 
the  next  to  the  last  sentence  in  the 
second  full  paragraph  in  the  right 
column  of  page  56547  of  the  Notice, 
"Iflrom  the  date  of  the  initial 
contribution  until  the  first  anniversary 
of  the  Split-Off,  if  any.  the  Plan  may  not 
transfer  Class  E  stock  to  any  person  or 
group,  if,  as  a  resuh.  such  person  or 
group  would  own  5  percent  (5%)  or 
more  of  the  Class  E  ^ock  then 
outstanding."  In  addition,  GM  in  its 
comment  provides  further  clarification 
regarding  the  relationship  of  the  above- 
quoted  sentence  to  the  last  sentence  of 
the  second  full  paragraph  in  the  right 
column  of  page  56547  of  the  Notice. 
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That  sentence  reads,  "[flrom  the  date  of 
the  initial  contribution  until  the  second 
anniversary  of  the  Split-Off,  unless  EDS 
announces  a  merger  with  one  or  more 
corporations,  the  Plan  may  not  transfer 
Class  E  stock  to  any  person  or  related 
group,  if,  as  a  result,  such  person  or 
group  would  own  5  percent  (5%)  or 
more  of  the  Class  E  stock  then 
outstanding."  GM  states  that  the  two 
sentences  quoted  above,  when  read 
together,  mean  that  during  the  period 
that  begins  on  the  initial  contribution 
date  and  ends  on  the  first  anniversary  of 
the  Split-Off  date,  the  Plan  may  not 
transfer  Class  E  stock  to  a  person  who 
is  (or,  as  a  result  of  the  transfer  would 
be)  a  "5  percent  person."  However, 
during  the  period  that  begins  on  the  day 
after  the  first  anniversary  of  the  Split- 
Off  date  and  ends  on  the  second 
anniversary  of  the  Split-Off  date  (or 
later,  in  the  case  of  a  merger  event 
occurring  before  the  second  anniversary 
of  the  Split-Off  date),  the  Plan  may 
transfer  Class  E  stock  to  a  person  who 
would,  as  a  result  of  the  transfer, 
constitute  a  "5  percent  person,"  if  that 
person  agrees  to  be  bound  by  the  TRA. 
The  Department  concurs. 

In  addition,  to  the  comments  from  GM 
described  above,  GM  informed  the 
Department  of  an  event  which 
transpired  after  the  Notice  was 
published  in  the  Federal  Register.  In 
this  regard,  in  item  12  on  page  56545  of 
the  SFR,  GM  indicated  that  it 
anticipated  contributing  $750  million  to 
the  Plan  before  the  end  of  1994  which, 
at  its  option,  along  with  previous  cash 
contributions,  could  be  considered  part 
of  the  $4  billion  dollar  contribution 
which  is  the  subject  of  this  exemption. 
In  this  regard,  GM,  in  a  letter  dated 
December  22, 1994,  advised  the 
Department  that  this  $750  million 
contribution  in  cash  was  made  on 
December  12, 1994. 

GM  also  clarified  certain 
representations  regarding  the 
approximately  17  million  shares  of 
Class  E  stock  held  by  the  Plan  prior  to 
the  contribution.  On  page  56546  of  the 
Notice,  in  the  third  full  paragraph  of  the 
center  column,  it  is  stated  that  the  RRA 
and  the  TRA"*  *  *  will  apply  to  all 
Class  E  stock  held  by  the  Plan  whether 
acquired  pursuant  to  the  proposed 
contribution  in-kind  or  otherwise  held 
by  the  Plan  at  the  time  the  exemption 
is  granted.  In  this  regard,  the  17  million 
shares  of  Class  E  stock  held  by  the  Plan 
prior  to  the  contribution  will  be 
surrendered  to  GM  so  that  restrictions 
may  be  placed  on  such  shares." 
Subsequent  to  the  publication  of  the 
Notice,  it  came  to  the  attention  of  GM 
that  approximately  300,000  shares  of  the 
17  million  shares  were  acquired  on  the 


open  market  by  several  independent 
investment  managers  in  the  course  of 
implementing  their  respective  portfolio 
management  strategies.  These  shares  are 
registered  and  tradable  without 
restriction.  Because  these  shares  are 
registered,  not  subject  to  any  trading 
restrictions,  cmd  under  management  of 
independent  managers,  GM  believes 
that  it  would  be  inappropriate  to 
transfer  management  of  these  shares  to 
UST  pursuant  to  the  exemption.  Rather, 
GM  believes  that  these  shares  should 
remain  under  the  control  of  their 
respective  managers  to  be  held  and 
disposed  of  in  their  discretion,  as  they 
pursue  their  respective  portfolio 
management  strategies.  As  a  result, 
these  shares  will  not  be  subject  to  the 
RRA  and  the  TRA  and  will  continue 
under  the  control  of  their  respective 
managers,  to  be  held  or  disposed  of  in 
their  discretion,  rather  than  UST's. 

A  number  of  individual  commentators 
requested  a  hearing  with  respect  to  the 
exemption.  Most  of  these  commentators 
appear  to  have  requested  a  hearing 
because  of  their  belief  that  the 
transaction  would  reduce  their 
retirement  benefits.  In  addition,  several 
commentators  requested  a  hearing  but 
did  not  state  a  reason  for  such  request. 
In  response  to  these  requests  for 
hearing,  GM  states  that,  given  the 
number  of  participants  and  beneficiaries 
receiving  the  Notice  of  Proposed 
Exemption,  the  number  of  requests  for 
a  hearing  is  de  minimis.  Moreover,  none 
of  the  requests  for  a  hearing  presented 
a  compelling  reason  why  such  hearing 
should  be  held. 

The  Department  has  considered  the 
concerns  expressed  by  the  individuals 
who  had  requested  a  hearing  and  the 
applicant's  written  response  addressing 
such  concerns.  After  consideration  of 
the  materials  provided,  the  Department 
does  not  believe  that  any  issues  have 
been  raised  which  would  require  the 
convening  of  a  hearing.  Further,  after 
giving  full  consideration  to  the  record, 
including  the  comments  by 
commentators  and  the  responses  of  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption,  as 
described  herein.  In  this  regard,  the 
comments  submitted  to  the  Department 
have  been  included  as  part  of  the  public 
record  of  the  exemption  application. 
The  complete  application  file,  including 
all  supplemental  submissions  received 
by  the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  room 
N-5507.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  Monday,  November  14, 1994,  59  FR 
56541. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frtjm  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  10th  day  of 
March,  1995. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
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NUCLEAR  REGULATORY 
COMMISSION 

Cost  Beneficial  Licensing  Actions 
(CBLA)  and  Technical  Specifications 
Improvement  Program  (TSIP)  Public 
Workshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  a 
public  workshop  on  April  13,  1995,  to 
discuss  the  Commission's  Cost 
Beneficial  Licensing  Actions  (CBLA) 
program,  and  its  Administrative  Letter 
addressing  the  program.  The 
Administrative  Letter  was  issued  to 
inform  licensees  of  the  CBLA  program. 
The  CBLA  program  directs  increased 
management  attention  to  license 
amendments  designated  as  cost 
beneficial  licensing  actions  and 
provides  for  a  more  expeditious  review. 
Participation  in  the  CBLA  program  is 
voluntary.  However,  the  purpose  of  the 
workshop  is  also  to  encourage  licensees 
to  develop  CBLA  programs  if  they  have 
not  already  done  so,  and  receive  public 
comments  on  these  activities. 
Current  activities  within  the 
Technical  Specification  Improvement 
Program  (TSIP)  will  also  be  discussed. 
The  Technical  Specification 
Improvement  Program  was  developed  to 
establish  criteria  for  relocating  certain 
technical  specifications  from  the  facility 
license  to  licensee-controlled 
documents  such  as  the  final  safety 
analysis  report.  In  July  1994  the  NRC 
proposed  to  amend  the  Technical 
Specification  regulations  pertaining  to 
nuclear  power  reactors  in  order  to 
codify  criteria  for  determining  the 
content  of  technical  specifications. 
Licensees  may  propose  converting  their 
current  technical  specifications  either  in 
parts,  or  at  once  (the  preferred  method) 
to  the  improved  Standard  Technical 
Specifications  (STS).  Participation  in 
the  TSIP  is  voluntary.  The  principal 
focus  of  this  workshop  will  be  on  both 
CBLA  programs,  and  conversion  to  STS 
at  commercial  power  reactors.  While  the 
NRC  presentations  will  be  broad  in 
nature,  NRC  staff  representatives  will  be 
present  to  address  specific  questions 
with  regard  to  the  CBLA  process  or  STS 
conversions. 

DATES:  March  24,  1995— Advance 
notification  of  intent  to  attend  the 
workshop,  desire  to  comment  or  make  a 
statement  during  the  workshop,  or  both 
is  requested  by  the  NRC.  Participants 
are  encouraged  to  submit  written 
comments,  summaries,  or  both  to  the 
staff  by  this  date. 


April  13, 1995— The  Workshop  will 
be  held  at  the  NRC  Auditorium  from 
7:30  am  to  4:30  pm. 

May  26, 1995— All  written  comments 
on  matters  covered  by  the  workshop 
received  by  this  date  will  be  considered 
by  the  staff.  Written  comments  received 
after  May  26, 1995,  will  be  considered 
to  the  extent  practical.  Written 
comments  on  the  CBLA  program  and 
the  TSIP  will  be  accepted  before, 
during,  and  after  the  workshop. 
Advance  comments,  which  could  serve 
to  enhance  the  effectiveness  of  the 
workshop,  are  particularly  solicited. 
ADDRESSES:  The  workshop  will  be  held 
in  the  NRC  Auditorium.  The  NRC 
Auditorium  is  located  on  an 
underground  level  between  the  One 
White  Flint  North  Building  and  the  Two 
White  Flint  North  Building  at  11545 
Rockville  Pike,  Rockville,  Maryland 
^  20852.  The  NRC  buildings  are  located 
across  from  the  entrance  to  the  White 
Flint  Metro  Station. 

Notification  of  intent  to  attend,  and 
desire  to  make  a  statement  should  be 
sent  to  Elizabeth  L.  Doolittle,  Mail  Stop 
0-12-I>-22,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  These  notifications  can  also  be 
transmitted  via  facsimile  or  telephone. 
The  facsimile  number  is  (301)  415-2279 
and  the  telephone  number  is  (301)  415- 
1247.  The  facsimile  cover  sheet  should 
contain  the  address  information  listed 
above.  Letter  or  facsimile  notifications 
should  contain,  and  people  giving 
notification  via  telephone  should  be 
prepared  to  provide,  the  following  pre- 
registration  information:  full  name  of 
participants/attendees,  name  of 
organization  or  business,  mailing 
address,  daytime  telephone,  facsimile 
number,  a  statement  concerning 
whether  the  person  or  organization 
wishes  to  provide  comments  or  a 
statement  during  the  workshop,  a 
statement  concerning  whether  the 
person  or  organization  intends  to 
provide  written  comments  before  or 
after  the  workshop,  and  any  specific 
questions  or  comments  that  the 
participant  or  organization  would  like  to 
be  considered  and/or  addressed  at  the 
workshop. 

Copies  of  documents  cited  in  the 
Supplementary  Information  section  are 
available  for  inspection  and/or  for 
reproduction  for  a  fee  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW 
(Lower  Level),  Washington,  DC  20037. 

Written  comments  may  be  sent  to  the 
Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Hand-delivered  comments  to  Two 
White  Flint  North,  11545  Rockville 


Pike,  Rockville,  Maryland  20852  will  be 
received  between  7:30  am  and  4:15  pm 
on  Federal  Workdays. 

Copies  of  comments  received  and 
relevant  reference  documents  mav  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street  NW  (Lower 
Level),  Washington,  DC,  between  the 
hours  of  7:45  am  and  4:15  pm  on 
Federal  workdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  L.  Doolittle,  Office  of  Nuclear 
Reactor  Regulation,  Mail  Stop  OWFN 
12-D-22,  U.S.  Nuclear  Regulatorv 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301) 415-1247. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Tentative  Agenda 

III.  Workshop  Ckintent  and  Structure 

I.  Background 

Executive  Order  12866.  "Regulatorv 
Planning  and  Review,"  issued  by 
President  Clinton  on  September  30, 
1993,  required  all  agencies  to  perform  a 
periodic  review  of  existing  regulations 
to  eliminate  unnecessary  and 
unproductive  requirements.  Although 
the  NRC  already  had  several  initiatives 
underway  that  were  focused  on 
improving  the  regulatory  process  by 
identifying  and  eliminating 
requirements  that  provided  marginal 
safety  benefits,  in  May  1994  the 
Commission  established  the  policies, 
practices  and  framework  for 
institutionalizing  its  "Continuing 
Program  for  Regulatory  Improvement." 
The  Continuing  Program  for  Regulatory 
Improvement  described  in  SECY-94- 
090  consists  of  three  NRC  initiatives: 

1.  The  Marginal  to  Safety  Program. 

2.  The  Regulatory  Review  Group 
Implementation  Plan,  and 

3.  The  Cost  Beneficial  Licensing 
Actions  Program. 

The  NRC  initiated  its  Marginal  to 
Safety  Program  (MSP)  in  the  1980s  with 
the  purpose  of  identifying  requirements 
that  were  considered  to  be  marginal  to 
safety  and  impose  a  substantial 
regulatory  burden  on  licensees,  and 
therefore  should  be  relaxed  or 
eliminated.  Over  time  the  program  was 
redirected  to  focus  on  petitions  for 
rulemaking  and  regulatory  guidance 
identified  by  industry,  since  industr\' 
was  considered  to  be  in  the  best 
position  to  identify  inefficient 
regulations  that  impose  heavy  economic 
burden. 

Currently  the  NRC  is  proposing  to 
modify  its  regulations  in  10  CFR  2.802 
to  provide  guidance  on  the  scope  and 
level  of  detail  needed  on  petitions  for 
rulemaking  to  reduce  regulatory  burden. 
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The  NRC  piepared  its  Re^gulatory 
Review  Group  [RRG)  Implementation 
Plan  in  1993  with  the  purpose  of 
identifying  topic  areas  within  NRC's 
regulations  and  guidance  where 
prescriptive  requirements  might  be 
substituted  with  performance-based 
requirements  and  guidance.  The  RRG 
identified  areas  with  significant 
potential  for  relief  of  burden  with  little 
or  no  adverse  safety  impact,  as  did  NRC 
as  part  of  the  MIS  program. 

More  than  60  recommendations  for 
changes  to  the  NRC's  regulations  and 
guidance  were  made,  and  the  NRC 
continues  to  make  signi  Scant  progress 
toward  completing  these  changes. 

The  NRC  began  its  Cost  Beneficial 
Licensing  Actions  (CBLA)  program  on  a 
pilot  basis  in  mid-1993,  and  beginning 
in  calendar  year  1994,  the  CBLA  option 
was  made  available  to  all  licensees  with 
the  purpose  of  encouraging  licensees  to 
request  plant  specific  license 
aoMndments  that  reduce  or  eliminate 
license  requirements  that  have  an 
incrementally  small  effect  on  safety  but 
a  high  economic  burden.  In  the  past, 
licensee  submittals  of  marginal  safety 
significance  but  high  cost  savings  were 
given  the  lowest  priority  for  NRC  staff 
review,  wliicfa  may  have  discouraged 
licensees  fimn  submitting  this  type  of 
request. 

On  February  23. 1995,  the  NRC  issued 
Administrative  Letter  95-02,  "Cost 
Beneficial  Licensing  Actions"  to  inform 
addressees  of  the  CBLA  program.  The 
letter  explains  that  the  C£LA  program 
will  direct  increased  management 
attention  to  license  amendments 
designated  as  cost  beneficial  licensing 
actions  and  will  provide  for  a  more 
expeditious  review  of  certain 
amendment  requests.  Participation  in 
the  CBLA  program  is  voluntary.  Placing 
additional  emphasis  on  processing 
CBLAs  was  meant  to  directly  improve 
safety  by  allowing  licensees  to  shift 
resources  from  activities  that  improve 
safety  by  only  an  incrementally  small 
amount  to  those  that  more  significantly 
enhance  safety. 

CBLAs  are  not  new.  Many  licensee 
requests  seek  to  modify  or  delete 
requirements  that  have  a  small  eHect  on 
safety  and  are  costly  to  implement. 
However,  before  June  1993,  the  NRR 
priority  ranking  system  assigned  the 
lowest  priority  (priority  4)  to  most 
licensing  submittals  addressing  items 
that  benefited  safety  an  incrementally 
small  amount  without  consideration  of 
the  cost  of  implementation  or  restriction 
of  operational  flexibiUty.  As  di.scussed 
in  Administrative  Letter  95-02.  the 
priority  ranking  of  CBLAs  will  be 
further  increased  within  the  current 
priority  3  ranking,  so  that  a  CBLA  could 


be  expected  to  be  reviewed  before  other 
priority  3  licensing  actions. 

To  assist  in  developing  the  CBLA 
policy  and  tracking  CBLAs.  members  of 
the  NRC  staff  have  been  dedicated  to 
serve  in  a  CBLA  group  for  a  limited 
time.  The  CBLA  group,  led  by  Eugene  V. 
Imbro,  gives  general  CBLA  policy 
guidance  to  NRC  and  licensee  staffs, 
tracks  and  trends  CBLA  submittal  and 
approval  data,  and  works  with  the  staff 
and  industry  to  identify  CBLAs  with 
generic  implications.  The  CBLA  group 
has  determined,  based  on  Ucensee 
estimates,  that  CBLAs  approved  in  1994 
will  resuh  in  an  estimated  industry 
lifetime  saving  in  excess  of  $257.2 
million.  Although  the  NRC  licensing 
project  manager  remains  the  primary 
point  of  contact  for  all  licensing  actions 
including  CBLAs,  licensees  should 
contact  Mr.  Imbro  on  (303)  415-2969  if 
they  have  questions  about  the  staffs 
implementation  of  the  CBLA  program. 

One  goal  of  the  Technical 
Specification  Improvement  Program  is 
similar  to  the  goal  of  the  CBLA  program, 
and  that  is  to  substantially  reduce 
regulatory  burden.  And.  like  the  CBLA 
program,  participation  in  the  Technicjil 
Specification  Improvement  Program  is 
voluntary. 

In  July  1994.  die  NRC  proposed  to 
amend  technical  speci£i<»tion 
regulations  pertaining  to  nuclear  power 
reactCH^  through  a  rule  ciiange  to  10  CFR 
50.36,  Technical  Specifications.  The 
purpose  of  the  rule  was  to  codify  the 
July  1993,  final  policy  statement  criteria 
for  determining  the  content  of  technical 
specifications.  These  criteria  were 
developed  in  recognition  that  the  broad 
use  of  technical  specifications  to  impose 
requirements  has  diverted  both  NfiC 
and  licensee  attention  from  the  more 
important  requirements  in  the  technical 
specification  documents.  Broad  use  of 
technical  specifications  has  resulted  in 
an  adverse  but  unquantifiable  impact  on 
safety.  Under  this  rule  change  licensees 
may  voluntarily  use  the  criteria  as  a 
basis  to  propose  relocation  of  existing 
technical  specifications  that  do  not  meet 
any  of  the  criteria,  from  the  facihty 
Ucense  to  licensee-controlled 
documents,  such  as  the  final  safety 
analysis  report.  Voluntary  licensee 
conversion  of  current  technical 
specifications  in  this  manner  is 
expected  to  produce  an  improvement  in 
the  safety  of  nuclear  power  plants 
through  a  reduction  in  unnecessary 
plant  transients  and  more  efficient  use 
of  NRC  and  industry  resources.  While 
the  NRC  will  allow  licensees  to  take 
advantage  of  the  opportunity  to  convert 
their  current  technical  specifications  in 
parts,  the  NRC  strongly  encourages  and 
gives  priority  to  licensees  considering 


complete  conversion  of  their  current 
technical  specifications  to  the  improved 
Standard  Technical  Specifications.  The 
conversion  to  the  improved  ^andard 
Technical  Specifications  can  save 
licensees'  financial  and  staff  resources 
by  relocating  30  to  40%  of  existing 
technical  specifications  to  licensee- 
controlled  documents  and  by 
incorporating  the  benefits  of  numerous 
Generic  Letters,  at  once.  While  the 
benefits  of  converting  to  the  new 
technical  specifications  are  hard  to 
quantify,  licensee  owners'  groups 
project  annual  saving  of  between 
$150,000  and  $1.13  million  per  unit. 
Licensees  for  about  40  units  are 
currently  pursuing  conversion  to  the 
improved  Standard  Technical 
Specifications. 

II.  Tentative  Agenda 

April  13.  1995 

7:30  a.m.  Registration 
8:30  a.m.  Introduction 
8:45  a.m.    CBLA  Administrative  Letter 

Overview 
9:45  a.m.    BREAK 
10:00  a.m.    Participant  Presentations/ 

Panel  Discussion  in  Response  to 

Participant  Comments 
11:45  a.m.    Lunch 
1:00  p.m.    Technical  Specification 

Improvement  Program 
2:30  p.m.    BREAK 
2:45  p.m.    Participant  Presentations/ 

Panel  Discussion  in  Response  to 

Participant  Comments 
4:15  p.m.    Summary  and  Conclusions 

(NRC) 
4:30  p.m.     Adjourn 

III.  Workshop  Content  and  Structure 

The  workshop  is  structured  to  include 
both  NRC  staff  and  licensees* 
presentations  during  the  morning  and 
afternoon.  An  opportunity  for  other 
questicHis  and  comments  following  the 
presentations  is  planned. 

Participants  will  be  allowed  to 
express  their  views  during  specific 
comment  periods.  Participants  who 
wish  to  make  statements  will  be 
scheduled  in  the  order  in  which  they 
notified  the  staff  of  their  desire  to  make 
a  statement,  and  as  time  permits. 
Comments  will  be  taken  from  parties  in 
the  order  in  which  they  notified  the  staff 
of  their  intent  to  comment.  The  order  of 
comments  vriil  be; 

(1)  Parties  who  notified  the  staff  by 
April  10.  1995; 

(2)  Parties  registering  to  comment 
before  8:30  am  the  day  of  the  workshop: 
and 

(3)  Parties  who  have  not  given  prior 
notice. 

Participants  wishing  to  make 
comments  will  be  limited  to  5  minutes. 


These  time  limits  may  be  adjusted 
depending  on  the  number  of 
presentations  and  comment.  The 
workshop  will  be  transcribed,  and  the 
transcript  will  be  available  at  the  NRC 
Public  Document  Room. 

To  foster  meaningful  discussions 
during  this  session  and  to  aid 
participants  in  preparing  their 
presentations  and  comments, 
participants  should  consider  the 
following  set  of  questions: 

•  What  impact  will  the  CBLA 
Administrative  Letter  have  on  those 
organizations  that  the  NRC  regulates? 

•  Should  the  NRC  develop  a  CBLA 
database  that  could  be  made  available  to 
the  public? 

•  What  are  the  reasons  that  the  CBLA 
program  has  not  been  used  more  widely 
by  licensees? 

•  What  are  the  savings  that  can  result 
from  conversion  to  the  improved 
Standard  Technical  Specifications? 

Dated  In  Rockville,  Mainland,  this  9th  day 
of  March  ,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Eugene  V.  Imbro, 

Director.  RBC/CBLA  Programs.  Office  of 
'Nuclear  Reactor  Regulation. 
|FR  Doc.  95-6341  Filed  3-14-95;  8:45  am] 

BILLING  CODE  7S90-01-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  16, 
1995,  through  March  3, 1995.  The  last 
biweekly  notice  was  published  on 
March  1,  1995 


Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
arhendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubHc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  WTitten 
comments  received  may  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  April  14.  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a^arty  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelmnn 
Building.  2120  L  Street.  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intorvrno 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  tin; 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the; 
designated  Atomic  Safety  and  Liroi-.sing 
Board  will  issue  a  notice  of  a  hcariiis  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  s<>t 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  bv  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  hmscjiis 
why  intervention  should  be  permitfi'd 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioners  right  under  the  Act  to  bo 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shouhl 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfv'  the  specificity 
requirements  described  above. 
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Not  later  than  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  al^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  theGelman  Building. 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Pn^ect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a}(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  in.spection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  E)C,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
ClifEs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  January 
31.  1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  for  Calvert  Cliffs.  Unit  Nos.  1  and 
2,  to  increase  the  amount  of  Trisodium 
Phosphate  Dodecahydrate  (TSP)  located 
in  the  containment  sump  baskets 
required  to  be  verified  by  TS 
surveillance.  The  requested  change  is 
the  result  of  an  reanalysis  of  the  amount 
of  TSP  neces.sary  to  maintain  the 
appropriate  pH  in  the  containment 
sump  water  subsequent  to  a  Loss  of 
Coolant  Accident.  Specifically,  the 
request  would  change  the  TS  value  of 
TS  4.5.2.e.3  from  the  existing  amount  of 
100  ft'  to  2iB9  h\  TS  4.5.2.e.4  would 
also  be  changed  by  moving  the  amounts 
of  TSP  and  refueling  water  storage  tank 
water  to  be  used  in  the  required  tests  to 


the  TS  Bases  Section  3/4.5.2  and  3/ 
4.5.3.  The.se  Bases  sections  would  a!so 
be  changed  by  modifying  the  test 
methods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  orconsequenccs  of  an 
accident  previously  evaluated. 

Trisodium  Phosphate  Dodecahydrate  (TSP) 
is  stored  in  the  containment  lower  level  to 
raise  the  pH  of  the  sump  and  spray  water 
following  a  Loss  of  Coolant  Accident  (LCXIA). 
As  the  pH  of  the  water  increases,  more 
radioactive  iodine  is  kept  in  solution  and  the 
possibility  of  airborne  radioactivity  leakage  is 
decreased.  An  additional  advantage  of  a 
higher  pH  is  the  tjeneficial  reduction  in 
chloride  stress  corrosion  cracking  of  metal 
components  in  the  containment  following  an 
accident. 

This  chemical  is  an  accident  mitigator.  not 
an  accident  initiator  in  tliat  it  is  not  used 
until  after  an  accident  has  occurred.  At  the 
time  it  goes  into  solution,  the  accident  has 
occurred,  containment  spray  has  been 
activated  and  water  has  collected  in  the 
containment  sump.  Therefore,  increasing  the 
Technical  Specification  minimum  amount 
verified  to  be  in  each  containment  will  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Updated  Final  Safety  Analysis  Report. 
Chapter  14.24,  "Maximum  Hypothetical 
Accident",  uses  an  assumption  of  a  pre-RAS 
minimum  containment  spray  pH  of  5.0  for 
the  iodine  removal  calculation  and  a  post- 
RAS  sump  pH  of  7.0  for  iodine  retention. 
Raising  the  pH  to  7.0  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  4.5.2.e.4  would  remove  the 
amounts  of  chemical  and  water  used  in  the 
test  to  the  Bases.  This  relocation  will  not 
alter  the  test  method  or  acceptance  criteria, 
but  will  allow  adjustments  to  the  ratio  of  TSP 
and  borated  water  under  the  controls  of  10 
CFR  50.59  to  reflect  changes  in  plant 
conditions.  In  the  Bases,  the  amount  of  TSP 
used  in  the  test  is  changed  to  reflect  the  ratio 
of  TSP  to  water  that  would  be  found  in  the 
containment  following  a  LCXIA.  The 
specified  concentration  of  boron  in  the  test 
reflects  the  highest  concentration  that  could 
be  found  in  the  containment  following  a 
LOCA.  The  test  temperature  is  changed  to 
120°F  which  is  well  below  the  temperatun- 
expected  to  be  found  in  the  containment 
sump  following  a  LOCA.  The  decanting  of 
the  solution  does  not  change  the  intent  of  the 
test  method  since  the  dis.solving  period  will 
still  be  conducted  without  agitation. 

Therefore,  this  change  does  not  involve  ji 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  typo  of  accident  from  any 
accident  previously  evaluated. 


The  addition  of  more  TSP  does  not 
represent  a  significant  change  in  the 
configuration  or  operation  of  the  plant. 
Trisodium  Phosphate  Dodecahydrate  is 
currently  present  in  the  containment  lower 
level.  There  are  no  physical  changes  which 
result  from  the  increase  in  volume.  The 
proposed  change  to  Technical  Specification 
4.5.2.e.4  would  move  the  amounts  of 
chemical  and  water  used  in  the  test  to  the 
Bases.  This  relocation  will  not  alter  the  test 
method  or  acceptance  criteria,  but  will  allow 
adjustments  to  the  ratio  of  TSP  and  borated 
water  under  the  controls  of  10  CFR  50.59  to 
reflect  changes  in  plant  conditions.  In  the 
Bases,  the  amount  of  TSP  used  in  the  test  is 
changed  to  reflect  the  ratio  of  TSP  to  water 
that  would  be  found  in  the  containment 
following  a  LCKIA.  The  specified 
concentration  of  boron  in  the  test  reflects  the 
highest  concentration  that  could  be  found  in 
the  containment  following  a  LOCA.  The  test 
temperature  is  changed  to  120T  which  is 
well  below  the  temperature  expected  to  be 
found  in  the  containment  sump  following  a 
LOCA.  The  decanting  of  the  solution  does 
not  change  the  intent  of  the  test  method  since 
the  dissolving  period  will  still  be  conducted 
without  agitation. 

Therefore,  this  change  would  not  create  the' 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Trisodium  Phosphate  Dodecahydrate  is 
stored  in  the  containment  lower  level  to  raise 
the  pH  of  the  sump  and  spray  water 
following  a  LOCA.  As  the  pH  of  the  water 
increases,  more  radioactive  iodine  is  kept  in 
solution  and  the  possibility  of  airtxirne 
radioactivity  leakage  is  decreased. 
Additionally,  a  higher  pH  has  a  beneficial 
effect  on  chloride  stress  corrosion  cracking  of 
metal  components  in  the  containment. 

Technical  Specification  4.5.2.e.3  requires 
verification  that  a  minimum  volume  of  TSP 
is  contained  in  the  storage  baskets  in  each 
containment.  This  change  proposes  to 
increase  that  volume.  The  increased  volume 
will  ensure  the  containment  sump,  when 
filled  with  water,  will  have  an  acceptable  pH 
following  a  LOCA. 

The  pioposed  change  to  Technical 
Specification  4.5.2.e.4  would  move  the 
amounts  of  chemical  and  water  used  in  the 
test  to  the  Bases.  This  relocation  will  not 
alter  the  test  method  or  acceptance  criteria, 
but  will  allow  adjustments  to  the  ratio  of  TSP 
and  borated  water  under  the  controls  of  10 
CFR  50.59  to  reflect  changes  in  plant 
conditions.  In  the  Bases,  the  amount  of  TSP 
used  in  the  test  is  changed  to  reflect  the  ratio 
of  TSP  to  water  that  would  be  found  in  the 
containment  following  a  LOCA.  The 
specified  concentration  of  boron  in  the  test 
reflects  the  highest  concentration  that  could 
be  found  in  the  containment  following  a 
LOCA.  The  test  tempwraturc  is  changed  to 
120°F  which  is  well  below  the  temperature 
expected  to  be  found  in  the  containment 
sump  following  a  LOCA.  The  decanting  of 
the  solution  does  not  change  the  intent  of  the 
test  method  since  the  dissolving  period  will 
still  be  conducted  without  agitation. 

Therefore,  this  change  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Locay  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  February 
9, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  Reactor  High  Water  Level 
Trip  Level  Setting  for  the  Croup  1 
isolation.  The  change  will  allow  an 
increase  to  the  main  steam  isolation 
valve  (MSIV)  high  water  level  isolation 
setpoint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.91,  Boston 
Edison  submits  the  following  analysis 
addressing  the  no  significant  hazards 
consideration.  The  proposed  changes  do  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  of  the  station  in  accordance  with 
the  proposed  Trip  Level  Setting  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  MSIV  high  water  level 
isolation  signal  is  provided  to  protect  against 
rapid  depressurization  due  to  a  pressiire 
regulator  malfunction  during  plant  startup. 
The  high  water  level  isolation  signal  is  not 
functional  when  the  mode  switch  is  in  the 
RUN  position.  A  high  water  level  in  the 
reactor  vessel  indicates  that  fuel  is  covered. 
Increasing  the  Trip  Level  Setting  will  have 
minimal  effect  on  moisture  carryover  in  the 
event  of  a  pressure  regulator  failure  at  low 
reactor  power.  MSIV  closure  (Group  1)  is 
initiated  by  low  reactor  pressure  (810  psig) 
approximately  30  seconds  into  the  event.  The 
resulting  reactor  water  level  swell  is  not 
sufficient  to  reach  the  bottom  elevation  of  the 
main  steam  lines. 

The  proposed  Technical  Specification 
allowable  value  for  the  Reactor  Low  Level 
Trip  Level  Setting  and  the  Reactor  Low  Low 
Water  Level  Trip  Level  setting  does  not 
involve  significant  increase  in  the  probability 
or  consequence  of  an  accident. 


(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firwn  any 
previously  analyzed. 

The  proposed  change  does  not  affect  the 
Group  1  isolation  safety  function.  The  change 
does  not  involve  any  plant  hardware  changes 
that  could  introduce  any  new  failure  modes 
or  effects:  thus,  the  change  can  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  docs  not  affect  the 
Group  1  isolation  safety  function.  The 
proposed  change  is  consistent  with  the  FSAR 
[Final  Safety  Analysis  Report)  and  Technical 
Specification  basis  associated  with  reactor 
vessel  inventory  control  and  main  steam  line 
fiooding. 

The  proposed  change  to  the  instrument 
calibration  range  does  not  affect  the  margin 
of  safety  for  systems  or  components  affected 
by  the  change.  Operating  Pilgrim  in 
accordance  with  the  proposed  Trip  Level 
Setting  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor.  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
6. 1995 

Description  of  amendment  request: 
The  change  proposes  to  relocate  the 
cycle  specific  core  operating  limits  of 
Figure  3.1-1,  Shutdown  Margin  Versus 
Boron  Concentration,  from  Technical 
Specification  (TS)  3.1.1.2.  Shutdown 
Margins  -  Modes  3,  4,  and  5.  to  the  Core 
Operating  Limits  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  of  relocating  TS 
Figure  3.1-1,  Shutdown  Margin  Versus  Bornn 
C>)Dcentration  to  the  COLR  has  no  influence 
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or  impact  to  the  probability  or  consequences 
of  an  accident.  The  revised  TS  will  continue 
to  implement  the  shutdown  margin  limits 
through  reference  to  the  Shutdown  Margin 
Curve  in  the  COLR.  In  addition,  the  COLR  is 
subject  to  the  existing  controls  of  TS  6.9.1 .6. 
Given  that  this  change  is  an  administrative 
relocation  of  the  Shutdown  Margin  Curve  to 
another  TS  controlled  document,  there 
would  be  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

No  safety-related  equipment,  safety 
function,  or  plant  operation  will  be  altered  as 
a  result  of  this  proposed  change.  The  TS  will 
continue  to  require  operation  within  the 
required  core  operating  limits.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  propwsed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Relocation  of  the  Shutdown  Margin  Curve 
to  the  TS  controlled  COLR  has  no  effect  on 
the  core  operating  limits  currently  in  force  in 
TS  3.1.1.2.  Future  revisions  to  the  Shutdown 
.Margin  Curve  are  governed  by  TS  6.9.1.6 
which  stipulates  the  sjiecific  TS  that 
reference  the  COLR  limits  and  the 
methodologies  utilized  in  developing  those 
limits.  Given  that  the  change  is  an 
administrative  relocation  of  the  Shutdown 
Margin  Curve  to  another  TS  controlled 
document,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
hcation:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NBC  Project  Director:  William  H. 
Bateman 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  January 
12. 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  and  clarify  portions  of  Technical 
Specification  (TS)  Section  6.0, 
"Administrative  Controls,"  for  the 
McGuire,  Catawba,  and  Oconee  nuclear 


stations.  The  licensee  submitted  a 
combined  amendment  request  covering 
the  three  Duke  Power  nuclear  stations. 
The  proposed  changes  are  described 
below. 

1.  Remove  the  specific  assignment  of 
responsibilities  for  the  review, 
distribution,  and  approval  activities 
contained  in  the  Technical  Review  and 
Control  Section  of  each  station's  TS. 
The  proposed  specifications  state  that 
these  activities  will  be  performed  by  a 
knowledgeable  individual/organization. 
Approval  of  the  affected  documents  is  to 
be  at  the  appropriate  manager/ 
superintendent  level  as  specified  in 
Duke  administrative  controls. 

2.  Move  the  requireiiieni  foi  the 
review  of  proposed  changes  in  the 
stations'  TS  and  Operating  Licenses  by 
the  Ehike  Nuclear  Safety  Review  Board 
(NSRB)  to  Duke  administrative 
procedures  (Selected  Licensee 
Commitments  documents)  and  change 
the  wording  of  the  requirements 
covering  NSRB  meeting  frequency.  The 
Oconee  TS  covering  the  NSRB  are  being 
rewritten  to  be  consistent  with  McGuire 
and  Catawba. 

3.  Add  Technical  Review  and  Control 
Program  implementation  and  Plant 
Operations  Review  Committee  (PORC) 
implementation  to  the  list  of  required 
procedures  and  programs  for  each 
nuclear  station. 

4.  Change  or  clarify  certain  TS 
administrative  requirements  covering 
technical  review  and  control  activities 
or  records  retention  requirements. 

5.  For  Oconee  only,  under  "Station 
Operating  Procedures,"  revise  the  TS 
requirements  covering  the  review  and 
approval  of  station  procedures  and 
temporary  procedure  changes  such  that 
these  are  now  consistent  with  the 
corresponding  requirements  for 
McGuire  and  Catawba. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(It  should  be  noted  that  the  licensee 
submitted  a  combined  analysis  that  covers 
McGuire.  Catawba,  and  Oconee  nuclear 
stations.) 

Standard  il.  The  proposed  amendments 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  provisions  of  these  proposed 
amendments  concern  administrative  changes 
in  the  stations'  Technical  Specifications 
involving  the  Technical  Review  and  Control. 
Procedures  and  Programs/Station  Operating 
Procedures,  and  Records  Retention/Station 
Operating  Records  p>ortions  of  the 
Administrative  Controls  Section.  The 


requested  changes  primarily  affect  review 
and  control  activities,  but  also  include  other 
administrative  changes  affecting  the  approval 
of  station  procedures  (Oconee  only),  records 
retention,  and  definition  of  the  term  ODCM 
loffsite  dose  calculation  manuall  (McGuire 
and  ICatawbal).  The  provisions  of  the 
proposed  amendment  primarily  involve  the 
relocation  of  existing  Technical 
Sp)ecifications  review,  distribution,  or 
approval  requirements  to  internal  Duke 
administrative  controls.  However, 
implementation  of  the  proposed  amendment 
does  involve  changes  to  several  review/ 
distribution  activities.  Theses  review/ 
distribution  activities  are  primarily  for:  1) 
Proposed  changes  to  the  stations'  Technical 
Specifications.  2)  Proposed  tests  and 
experiments  which  affect  nuclear  safety  and 
are  not  addressed  in  the  stations'  FSAR 
[Final  Safety  Analysis  Report)  or  Technical 
Specifications.  3)  Environmental  radiological 
procedures.  4)  Reportable  events 
documentation  and  reports  of  violations  of 
Technical  Specifications.  5)  Reports  of 
special  reviews  and  investigations,  and  6) 
Reports  of  unplanned  onsite  releases  of 
radiological  material  to  the  environs.  Planned 
implementation  of  the  proposed  Technical 
Specifications  amendments  utilizing  Selected 
Licensee  Commitments  will  result  in  the 
above  items  being  reviewed/received  by  a 
different  organizational  unit  in  the  future. 
The  organizational  unit  is  to  be  either  the 
recently  initiated  Plant  Operations  Review 
Committee  (PORC)  or  the  General  Manager. 
Environmental  Services.  Personnel  serving 
on  the  PORC.  and  the  General  Manager. 
Environmental  Services  will  be  qualified 
based  upon  education  and  experience  to 
review  the  ofierational  and  technical 
considerations  involved  with  the  applicable 
items  listed  above.  No  required  reviews  are 
being  eliminated  by  the  requested 
amendments,  only  the  organizational  units 
responsible  for  performing  the  reviews  will 
be  changed.  Future  reviews  of  theses  items 
under  the  auspices  of  the  PORC  or  the 
General  Manager.  Environmental  Services 
will  maintain  a  quality  level  equivalent  to 
that  being  currently  achieved  by  Duke's 
Qualified  Reviewer  Program,  the  Station 
Managers,  or  the 

Duke  Nuclear  Safety  Review  Board  as 
applicable.  Consequently,  merely  changing 
the  organizational  units  performing  future 
reviews,  or  making  the  additional 
administrative  changes  described  above, 
results  in  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  review  function  will 
continue  to  l>e  conducted  in  an  equivalent 
manner. 

The  implementing  SLC  will  also  permit 
proposed  amendments  to  the  stations' 
Technical  Specifications  and  Operating 
Licenses  to  he  approved  for  the  Station 
Manager  by  a  designee.  However,  this 
individual  will  occupy  a  position  equivalent 
to.  or  higher,  in  the  Duke  organization  as  the 
Station  manager. 

Additionally,  the  proposed  changes  do  not 
directly  impact  the  design  or  operation  of  any 
plant  systems  or  components  any  more  so 
than  the  review  and  approval  processes 
currently  being  conducted  in  accordance 


with  existing  approved  Technical 
Specifications. 

Standard  i2.  The  proposed  amendments 
will  not  create  the  possibiljtj-  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  primarily  cover  the  review, 
distribution,  and/or  approval  fimction 
performed  for  items  identified  in  existing 
Technical  Specifications.  The  quality  level  of 
the  future  reviews  will  not  decrease  and  the 
ability  of  Duke  to  identify  the  possibility  for 
the  concurrence  of  new  or  different  kinds  of 
accidents  prior  to  implementation  will  be 
maintained.  Of  specific  interest  in  the 
consideration  of  Standard  i2  is  the  review  of 
proposed  tests  and  experiments  which  affect 
station  nuclear  safety  and  are  not  addressed 
in  the  FSAR  or  Technical  Specifications.  The 
Technical  Specifications  required  reviews  of 
these  tests  and  experiments  are  not  being 
proposed  for  removal  by  these  requested 
amendments.  Only  the  organizational  unit 
conducting  the  review  of  proposed  tests  and 
experiments  is  Ijeing  changed  by  the 
requested  amendments.  The  PORC,  instead  of 
the  Station  Manager,  is  being  assigned  the 
responsibility  for  conducting  the  reviews  of 
proposed  tests  and  experiments  in  the  future. 
It  is  believed  that  the  combined  expertise  of 
the  PORC  membership  will  enhance  Duke's 
ability  to  identify  potential  situations  which 
could  possibly  involve  a  new.  or  different, 
kind  of  accident. 

Standard  i3.  The  proposed  amendments 
will  not  involve  a  significant  reduction  in 
any  margin  of  safety. 

The  changes  contained  in  the  requested 
amendments  are  administrative  in  nature  and 
do  not  impact  the  design  capabilities  or 
operation  of  any  plant  structures,  systems,  or 
components.  There  will  be  no  reduction  in 
margin  of  safety  as  a  result  of  implementing 
these  requested  amendments,  impact  upon 
margin  of  safety  is  a  consideration  primarily 
included  in  the  10  CFR  50.59  evaluation 
process  conducted  for  station  procedures, 
procedure  changes,  and  nuclear  station 
modifications.  The  10  CFR  50.59  evaluation 
process  in  conducted  under  the  auspices  of 
the  Duke  Qualified  Reviewer  Program  and  is 
not  afi^Bcted  by  these  requested  amendments. 
The  impact  on  margin  of  safety  for  future 
Technical  Specifications  and  Operating 
License  changes  will  be  reviewed  by  the 
PORC,  but  these  reviews  will  be  equivalent 
in  quality  to  the  reviews  presently  conducted 
by  the  Qualified  Reviewers. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 


NRC  Project  Director  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  January 
13. 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
increase  the  surveillance  test  intervals 
and  allowed  outage  times  for  Reactor 
Trip  System  (RTS)  and  Engineered 
Safety  Features  Actuation  System 
(ESFAS)  equipment  based  upon 
analyses  by  Westinghouse  for  the 
Westinghouse  Owners  Group  and 
approved  by  the  NRC.  The  proposed 
changes  to  the  RTS  and  ESFAS 
instrumentation  are  based  upon  WCAP- 
10271,  its  supplements,  and  the  NRC's 
safety  evaluation  reports. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is-presenled 
below: 

Criterion  1  -  Operation  of  McGuire  in 
accordance  with  the  proposed  license 
amendmentls)  (do)  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  determination  that  the  results  of  the 
proposed  changes  are  within  all  acceptable 
criteria  was  established  in  the  SERs  prepared 
for  WCAP-10271.  VVCAP  10271  Supplement 
1.  WCAP-10271  Supplement  2.  and  WCAP- 
10271  Supplement  2.  Revision  1  issued  by 
letters  dated  February  21,  1985.  February  22. 
1989.  and  April  30. 1990  Implementation  of 
the  proposed  changes  is  expected  to  result  in 
an  acceptable  increase  in  total  RTS  N-early 
unavailability.  This  increase,  which  is 
primarily  due  to  less  frequent  surveillance, 
results  in  an  increase  of  similar  magnitude  in 
the  probability  of  an  Anticipated  Transient 
Without  Scram  (ATWS)  and  in  the 
probability  of  core  melt  resulting  from  an 
ATWS  and  also  results  in  a  small  increase  in 
core  damage  frequency  (CDF)  due  to  ESFAS 
unavailability. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  a  significant  reduction 
in  the  probability  of  core  melt  from 
inadvertent  reactor  trips.  This  is  a  result  of 
a  reduction  in  the  number  of  inadvertent 
reactor  trips  (0.5  fewer  inadvertent  reactor 
trips  per  unit  per  year)  occurrii^  during 
testing  of  RTS  instruinenution.  This 
reduction  is  primarily  attributable  to  testing 
in  bypass  and  less  frequent  surveillance. 

The  reduction  in  core  melt  frequency  frtrni 
inadvertent  reactor  trips  is  sufficiently  large 
to  counter  the  increase  in  ATWS  core  melt 
probability  resulting  in  an  overall  reduaion 
in  total  core  melt  probability. 

The  values  determined  by  tbe  WOG  and 
presented  in  the  WCAP  for  the  increase  in 
CDF  were  verified  by  Brookhaven  National 
Laboratory  (BNL)  as  part  of  an  audit  and 


sensitivity  analysis  for  the  NRC  staff.  Basod 
on  the  small  value  of  the  increase  aimparod 
to  the  range  of  uncertainty  in  the  CDF,  thr 
increase  is  considered  acceptable. 

Clhanges  to  surveillance  test  frequencies  for 
the  RTS  (reactor  trip  system)  interlocks  do 
not  represent  a  significant  reduction  in 
testing.  The  currently  specified  test  interval 
for  interlock  channels  allows  the  surveillam:<' 
requirement  to  be  satisfied  by  verifying  that 
the  permissive  logic  is  in  its  required  state 
using  the  permissive  annunciator  window. 
The  surveillance  as  currently  required  only 
verifies  the  status  of  the  permissive  logic  ami 
does  not  address  verification  of  channel 
setpoint  or  operability.  The  setpoint 
verification  and  channel  operability  are 
verified  after  a  refueling  shutdown.  The 
definition  of  the  channel  check  includes 
comparison  of  the  channel  status  with  other 
channels  for  the  same  parameter.  The 
requirement  to  routinely  verify  permissive 
status  is  a  different  consideration  than  the 
availability  of  trip  or  actuation  channels 
which  are  required  to  change  state  on  the 
occurrence  of  an  event  and  for  which  the 
hinction  availability  is  more  dependent  on 
the  sur\eillance  interval.  The  change  in 
surveillance  requirement  to  at  least  once 
every  refueling  does  not  therefore  represent 
a  significant  change  in  channel  surveillance 
and  does  not  involve  a  significant  increase  in 
unavailability  of  the  RTS.The  propose<l 
changes  do  not  resuh  in  an  increase  in  ihf 
severity  or  consequences  of  an  accident 
previously  evaluated.  Implementation  of  the 
proposed  changes  affects  the  probability  of 
failure  of  the  RTS  but  does  not  alter  the 
manner  in  which  protection  is  afforded  n<jr 
the  manner  in  which  limiting  criteria  am 
established. 

Criterion  2  -  The  proposed  license 
amendmentjsl  jdo)  not  create  the  po^vilnlity 
of  a  new  or  different  kind  of  accidf'nt  from 
any  accident  previously  evaluated. 

The  proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the  RTS 
prov  ides  plant  protection.  No  cliai^  is  being 
made  which  alters  the  functioning  of  thi>  KTS 
(other  than  in  a  test  mode).  Ralhcr.  the 
likelihood  or  probability  of  the  RTS 
funrtioning  properly  is  affected  as  dev  rilied 
above.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  fjf  a  new  or  difTen-nl 
kind  of  accident. 

The  proposed  changes  do  not  involve 
hardware  changes  excrpt  those  m^cossary  to 
implement  testing  in  bypass  Some  existiug 
instrumentation  is  designed  to  be  tested  in 
bypass  and  current  Technical  Specification* 
allow  testing  in  bypass.  Testing  in  bypass  iii 
also  recognized  by  IEEE  standards  fl:(»rrfiw 
testing  in  bypass  has  been  previously 
approved  and  implementation  of  thf> 
proposed  changes  for  testing  in  bypdi.s  lUns, 
not  create  the  possibility  of  a  new  or  difff-f  i;i 
kind  of  accident  fr«)m  any  previously 
evaluated.  Furthermore,  since  the  olhrr 
proposed  changes  do  not  alter  the 
functioning  of  the  RTS.  the  possii»ility  ot  ;i 
new  or  different  kind  of  accident  from  any 
previously  evaluated  has  not  been  created 

Critfrion  3  -  The  proposed  Tnjense 
amendmentls)  (do)  not  involve  a  signifn  aui 
nidiiction  in  a  margin  of  safoty. 

The  proposed  changes  do  not  alter  the 
manner  in  which  .•iiifcty  limits,  limit  11115  Nv.lfiv 
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system  setpoints,  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing  other  than  as  addressed 
above  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g..  drift) 
may  act.  Experience  has  shown  that  the 
initial  uncertainty  assumptions  are  valid  for 
reduced  testing. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  by: 

1)  Less  frequent  testing  will  result  in  fewer 
inadvertent  reactor  trips  and  actuation  of 
Engineered  Safety  Features  Actuation  System 
components. 

2)  Higher  quality  repairs  leading  to 
improved  equipment  reliability  due  to  longer 
allowable  repair  times. 

3)  Improvements  in  the  effectiveness  of  the 
operating  staff  in  monitoring  and  controlling 
plant  operation.  This  is  due  to  less  frequent 
distraction  of  the  operator  and  shift 
supervisor  to  attend  to  instrumentation 
testing. 

The  foregoing  analysis  demonstrates  that 
the  proposed  amendmentls)  to  McGuire's 
Technical  Specifications  [dol  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  (do)  not  create  the  possibility  of  a 
new  or  different  kind  of  accident,  and  (do) 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  upon  the  preceding  analysis,  Duke 
Power  Ck)mpany  concludes  that  the  proposed 
amendmentls)  Idol  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  January 
12. 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  and  clarify  portions  of  Technical 
Specification  (TS)  Section  6.0. 
"Administrative  Controls,"  for  the 
McGuire,  Catawba,  and  Oconee  nuclear 
stations.  The  licensee  submitted  a 
combined  amendment  request  covering 
the  three  Duke  Power  nuclear  stations. 
The  proposed  changes  are  described 
below. 


1.  Remove  the  specific  assignment  of 
responsibilities  for  the  review, 
distribution,  and  approval  activities 
contained  in  the  Technical  Review  and 
Control  Section  of  each  station's  TS. 
The  proposed  specifications  state  that 
these  activities  will  be  performed  by  a 
knowledgeable  individual/organization. 
Approval  of  the  affected  documents  is  to 
be  at  the  appropriate  manager/ 
superintendent  level  as  specified  in 
Duke  administrative  controls. 

2.  Move  the  requirement  for  the 
review  of  proposed  changes  in  the 
stations'  TS  and  Operating  Licenses  by 
the  Duke  Nuclear  Safety  Review  Board 
(NSRB)  to  Duke  administrative 
procedures  (Selected  Licensee 
Commitments  documents)  and  change 
the  wording  of  the  requirements 
covering  NSRB  meeting  frequency.  The 
Oconee  TS  covering  the  NSRB  are  being 
rewritten  to  be  consistent  with  McGuire 
and  Catawba. 

3.  Add  Technical  Review  and  Control 
Program  implementation  and  Plant 
Operations  Review  Committee  (PORC) 
implementation  to  the  list  of  required 
procedures  and  programs  for  each 
nuclear  station. 

4.  Change  or  clarify  certain  TS 
administrative  requirements  covering 
technical  review  and  control  activities 
or  records  retention  requirements. 

5.  For  Oconee  only,  under  "Station 
Operating  Procedures."  revise  the  TS 
requirements  covering  the  review  and 
approval  of  station  procedures  and 
temporary  procedure  changes  such  that 
these  are  now  consistent  with  the 
corresponding  requirements  for 
McGuire  and  Catawba. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(It  should  be  noted  that  the  licensee 
submitted  a  combined  analysis  that  covers 
McGuire,  Catawba,  and  Oconee  nuclear 
stations.) 

Standard  il.  The  proposed  amendments 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  provisions  of  these  proposed 
amendments  concern  administrative  changes 
in  the  stations'  Technical  Specifications 
involving  the  Technical  Review  and  Control. 
Procedures  and  Programs/Station  Operating 
Procedures,  and  Records  Retention/Station 
Operating  Records  portions  of  the 
Administrative  Controls  Section.  The 
requested  changes  primarily  affect  review 
and  control  activities,  but  also  include  other 
administrative  changes  affecting  the  approval 
of  station  procedures  (Oconee  only),  records 
retention,  and  definition  of  the  term  ODCM 
loffsite  dose  calculation  manual)  (McGuire 


and  (Catawba)).  The  provisions  of  the 
proposed  amendment  primarily  involve  the 
relocation  of  existing  Technical 
Specifications  review,  distribution,  or 
approval  requirements  to  internal  Duke 
administrative  controls.  However, 
implementation  of  the  proposed  amendment 
does  involve  changes  to  several  review/ 
distribution  activities.  These  review/ 
distribution  activities  are  primarily  for:  1) 
Proposed  changes  to  the  stations'  "Technical 
Specifications,  2)  Proposed  tests  and 
experiments  which  affect  nuclear  safety  and 
are  not  addressed  in  the  stations'  FSAR 
(Final  Safety  Analysis  Report]  or  Technical 
Specifications,  3)  Environmental  radiological 
procedures,  4)  Repiortable  events 
documentation  and  reports  of  violations  of 
Technical  Specifications,  5)  Reports  of 
special  reviews  and  investigations,  and  6) 
Reports  of  unplanned  onsite  releases  of 
radiological  material  to  the  environs.  Planned 
implementation  of  the  proposed  Technical 
Specifications  amendments  utilizing  Selected 
Licensee  Commitments  will  result  in  the 
above  items  being  reviewed/received  by  a 
different  organizational  unit  in  the  future. 
The  organizational  unit  is  to  be  either  the 
recently  initiated  Plant  Operations  Review 
Committee  (PORC)  or  the  General  Manager, 
Environmental  Services.  Personnel  serving 
on  the  PORC.  and  the  General  Manager, 
Environmental  Services  wrill  be  qualified 
based  upon  education  and  experience  to 
review  the  operational  and  technical 
considerations  involved  with  the  applicable 
items  listed  above.  No  required  reviews  are 
l>eing  eliminated  by  the  requested 
amendments,  only  the  organizational  units 
responsible  for  performing  the  reviews  will 
be  changed.  Future  reviews  of  these  items 
under  the  auspices  of  the  PORC  or  the 
General  Manager,  Environmental  Services 
will  maintain  a  quality  level  equivalent  to 
that  being  currently  achieved  by  Duke's 
Qualified  Reviewer  Program,  the  Station 
Managers,  or  the  Duke  Nuclear  Safety  Review 
Board  as  applicable.  Consequently,  merely 
changing  the  organizational  units  performing 
future  reviews,  or  making  the  additional 
administrative  changes  described  above, 
results  in  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  review  function  will 
continue  to  be  conducted  in  an  equivalent 
manner. 

The  implementing  SLC  will  also  permit 
proposed  amendments  to  the  stations' 
Technical  Sjjecifications  and  Operating 
Licenses  to  be  approved  for  the  Station 
Manager  by  a  designee.  However,  this 
individual  will  occupy  a  position  equivalent 
to,  or  higher,  in  the  Duke  organization  as  the 
Station  Manager. 

Additionally,  the  proposed  changes  do  not 
directly  impact  the  design  or  operation  of  any 
plant  systems  or  components  any  more  so 
than  the  review  and  approval  processes 
currently  being  conducted  in  accordance 
with  existing  approved  Technical 
Specificati(*is. 

Standard  i2.  The  proposed  amendments 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  primarily  cover  the  review. 


distribution,  and/or  approval  function 
performed  for  items  identified  in  existing 
Technical  Specifications.  The  quality  level  of 
the  future  reviews  will  not  decrease  and  the 
ability  of  Duke  to  identify  the  possibility  for 
the  occurrence  of  new  or  different  kinds  of 
accidents  prior  to  implementation  will  be 
maintained.  Of  specific  interest  in  the 
consideration  of  Standard  i2  is  the  review  of 
proposed  tests  and  experiments  which  affect 
station  nuclear  safety  and  are  not  addressed 
in  the  FSAR  or  Technical  Specifications.  The 
Technical  Specifications  required  reviews  of 
these  tests  and  experiments  are  not  being 
proposed  for  removal  by  these  requested 
amendments.  Only  the  organizational  unit 
conducting  the  review  of  proposed  tests  and 
experiments  is  being  changed  by  the 
requested  amendments.  The  PORC,  instead  of 
the  Station  Manager,  is  being  assigned  the 
responsibility  for  conducting  the  reviews  of 
proposed  tests  and  experiments  in  the  future. 
It  is  believed  that  the  combined  expertise  of 
the  PORC  membership  will  enhance  Duke's 
ability  to  identify  potential  situations  which 
could  possibly  involve  a  new,  or  different, 
kind  of  accident. 

Standard  t3.  The  proposed  amendments 
will  not  involve  a  significant  reduction  in 
any  margin  of  safety. 

The  changes  contained  in  the  requested 
amendments  are  administrative  in  nature  and 
do  not  impact  the  design  capabilities  or 
operation  of  any  plant  structures,  systems,  or 
components.  There  will  be  no  reduction  in 
margin  of  safety  as  a  result  of  implementing 
these  requested  amendments.  Impact  upon 
margin  of  safety  is  a  consideration  primarily 
included  in  the  10  CFR  50.59  evaluation 
process  conducted  for  station  procedures, 
procedure  changes,  and  nuclear  station 
modifications.  The  10  CFR  50.59  evaluation 
process  is  conducted  under  the  auspices  of 
the  Duke  Qualified  Reviewer  Program  and  is 
not  affected  by  these  requested  amendments. 
The  impact  on  margin  of  safety  for  future 
Technical  Specifications  and  Ojjerating 
License  changes  will  be  reviewed  by  the 
PORC,  but  these  reviews  will  be  equivalent 
in  quality  to  the  reviews  presently  conducted 
by  the  Qualified  Reviewers. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry.  III.  Winston  and  Strawn.  1200 
17th  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  January 
27. 1995 


Description  of  amendment  request: 
The  requested  change  would  modify 
Section  5.3.1.  Fuel  Assemblies,  of  the 
Waterford  3  technical  specifications. 
The  requested  change  increases  the 
maximum  enrichment  for  the  spent  fuel 
pool  and  containment  temporary  storage 
rack  from  4.1  to  4.9  weight  percent  U- 
235  when  fuel  assemblies  contain  fixed 
poisons.  Waterford  3  plans  to  use  higher 
enriched  fuel  in  the  next  fuel  cycle 
(Cycle  8)  to  meet  the  energy  plans  and 
maintain  a  reload  batch  size  similar  to 
that  used  in  Cycles  6  and  7. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  will  increase  the  fuel 
enrichment  limit  in  order  to  meetlhe  cycle 
energy  requirements  while  maintaining  fuel 
batch  sizes  consistent  with  previous  cycle 
designs.  The  calculated  k-effective.  including 
uncertainties,  demonstrate  .substantial  margin 
to  criticality  in  the  storage  racks  for  both 
normal  and  accident  conditions.  No  changes 
to  the  facility  are  required.  No  new  modes  of 
operating  the  fuel  storage  or  transfer  systems 
are  required,  except  a  restriction  to  limit  the 
use  of  the  new  fuel  vault  to  fuel  with  a 
maximum  enrichment  of  4.1  weight  percent 
U-235.  This  restriction  will  be  implemented 
by  administrative  controls.  Since  the  plant 
equipment  and  operation  are  essentially  the 
same,  there  is  no  significant  increase  in  the 
probability  of  a  criticality  accident.  Since  a 
criticality  event  is  demonstrated  to  be 
unfeasible,  there  are  no  increased  adverse 
consequences  for  such  a  postulated  event. 

As  previously  discussed,  the  proposed 
change  will  not  result  in  a  physical  change 
to  the  facility  nor  will  it  result  in  a  significant 
change  to  the  operation  of  the  facility: 
therefore,  it  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  has  been  analyzed  to 
establish  a  k-effective,  including 
uncertainties,  at  or  below  the  NRC  criticality 
acceptance  criteria  of  k-effective  below  0.95 
including  uncertainties  at  the  95/95 
probability/confidence  level;  therefore,  there 
is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licen-see's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 


GPU  Nuclear  Corporation,  el  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  Januar\' 
16. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  TMI-1  Technical  Specifications  (TS) 
to  incorporate  certain  improvements 
from  the  Revised  Standard  Technical 
Specifications  (TS)  for  Babcock  & 
Wilcox  nuclear  power  plants  (NUREG- 
1430).  The  amendment  would  also 
change  the  bases  incorporating  the 
results  of  analyses  to  support  allowance 
for  drift  of  the  pressurizer  code  .safety 
valve  setpoint.  One  of  the  propo.sed  STS 
improvements  involves  a  change  to 
Chapter  6.  Administrative  Controls, 
affecting  both  TMI-1  and  TMI-2  TSs.  A 
separate  notice  of  consideration  of 
issuance  of  amendment  to  facility 
operating  license  is  being  issued  for  the 
proposed  TMI-2  TSs  Change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  a( corciiini.i- 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previouslv 
evaluated. 

The  proposed  amendments  involve  a)  an 
administrative  change  to  both  the  TMI-1  am) 
TMI-2  Technical  Specifications  which  is 
consistent  with  the  B&W  Standard  Toi.hnii  dl 
Specifications  (.STS).  NllREG-1430.  ami  b) 
changes  to  the  TMIl  Technical 
Specifications  which  are  consistent  with  the 
STS.  This  change  does  not  involve  any 
change  to  system  or  equipment  configuration. 
The  proposed  amendment  revises  certain 
surveillance  requirements,  extends  certain 
surveillance  intervals  as  evaluated  above,  or 
involves  changes  that  are  purely 

administrative.  The  reliability  of  systems 
and  components  relied  upon  to  prevent  or 
mitigate  the  consequences  of  accidents 
previously  evaluated  is  not  degraded  by  the 
proposed  changes.  Assurance  of  system  and 
equipment  availability  is  maintained. 
Therefore,  this  change  does  not  increase  th<r 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  at  lordam  •' 
with  the  proposed  amendment  wmiU)  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  changes  only 
involve  changes  to  surveillance  requirements 
that  are  consistent  with  STS  and  with  ihn 
ASME  Code.  No  new  failure-modes  are 
created flnd  tlius  the  changes  arc  IkiuihIi-iI  Iiv 
accidents  previously  evaluated. 

3.  Operation  of  the  facility  in  aciord.ini  >• 
with  the  proposed  anicniiment  would  not 
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involve  a  significant  reduction  in  a  maq^n  of 
safety.  Each  of  these  changes  is  compatibie 
with  the  STS  and  has  been  evaluated  to 
preserve  the  level  of  safety  assured  by  the 
current  TS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Govemmen\  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisburg.  PA 
17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
jr..  Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NBC  Project  Director:  Phillip  F. 
McKee 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
20. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  fire  hazards  analysis  for  the  River 
Bend  Station  (RES)  by  allowing  a 
deviation  from  10  CFR  50.  Appendix  R, 
Section  in.G.3  with  respect  to  the 
requirement  for  a  fixed  fire  suppression 
system  in  fire  area  C-17.  This  area 
houses  the  control  building  heating, 
ventilation  and  air  conditioning  (HVAC) 
systems  and  the  loss  due  to  a  fire  could 
cause  the  loss  of  main  control  room 
habitability.  C-17  does  not  have  a  fixed 
fire  suppression  system  but  depends 
upon  the  use  of  the  existing  remote 
shutdown  system  as  described  in  the 
updated  safety  analysis  report  (USAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 )  The  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  accident  previously 
(evaluated. 

The  event  of  concern  is  i  fire  in  fire  area 
(;-17.  The  low  fire  loading  and  sparse 
concentration  of  exposed  combustible 
material  in  fire  area  C-17  would  limit  fire 
spread.  However,  for  this  scenario  all 
equipment  in  fire  area  C-17  will  be  assumed 
lost  Fire  area  C-17  contains  the  air  handling 
units  for  the  main  control  room  envelope. 
The  loss  of  both  air  handling  units  would 
cause  the  control  building  chillers  to  stop 
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running  due  to  a  logic  tie  requiring  air  flow 
through  the  air  handling  equipment  for  th« 
chilled  water  system  to  operate  during 
normal  operation.  The  loss  of  the  HVAC 
system  in  the  control  building  would  cause 
the  main  control  room  and  the  equipment 
rooms  to  begin  heating  up  if  exposed  to 
design  summer  conditions.  Operator  actions 
can  be  accomplished  to  minimize  the  heat  up 
rates  for  the  rooms  prior  to  the  areas  reaching 
equipment  temperature  limits.  This  would 
allow  the  operators  to  begin  the  shutdown 
process  from  the  main  control  room.  If  the 
main  control  room  continued  to  heat  up,  the 
operators  could  accomplish  the  shutdown 
using  the  remote  shutdown  system.  HVAC 
for  the  remote  shutdown  panel  is  located  in 
fire  area  C-4  and  would  not  be  damaged  by 
a  fire  in  fire  area  C-17.  Operation  of  the 
control  building  HVAC  system  from  the 
remote  shutdown  panel  bypasses  the  logic 
between  the  chilled  water  system  and  the  air 
handling  system.  This  would  allow  restart  of 
the  HVAC  system  for  all  areas  except  the 
main  control  room.  The  scenario  would 
conclude  in  a  manner  similar  to  that 
described  in  RBS  USAR  Appendix  ISA, 
Event  52,  ■' Reactor  Shutdown  From  Outside 
Main  Control  Room." 

In  summary,  the  probability  of  a  fire 
occurring  in  fire  area  C-17  is  not  increased. 
However,  if  a  fire  were  to  occur  in  fire  area 
C-17  which  caused  the  loss  of  main  control 
room  HVAC,  the  remote  shutdown  system 
would  provide  an  acceptable  method  of 
shutdown.  The  low  fire  loading  and  sparse 
concentration  of  exposed  combustible 
material  in  fire  area  C-17  would  limit  fire 
spread.  Therefore,  this  request  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  The  request  does  not  create  the 
possibility  of  occurrence  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  event  of  concern  is  a  fire  in  fire  area 
C-17.  Fire  area  C-17  does  not  have  a  fixed 
suppression  system  as  required  by  10  CFR 
50,  Appendix  R.  Section  I1I.G.3.  Fire 
suppression  systems  are  generally  used  to 
limit  fire  spread,  once  the  heat  of  the  fire 
opens  thermally  sensitive  sprinklers.  The  low 
fire  loading  and  sparse  concentration  of 
exposed  combustible  material  in  fire  area  C- 
17  would  limit  fire  spread.  However,  for  the 
purpose  of  event  analysis,  all  equipment  in 
fire  area  C-17  is  assumed  lost.  Thus  a  fire  in 
fire  area  C-17  is  bounded  by  the  same 
analysis  with  or 

without  a  fixed  suppression  s>'stem  in 
terms  of  equipment  availability. 

The  proposed  method  of  shutdown  for  a 
fire  in  fire  area  C-17  will  be  changed  in  that 
the  remote  shutdown  system  will  be  credited. 
Use  of  the  remote  shutdown  system  is 
bounded  by  RBS  USAR  Appendix  ISA.  Event 
52.  "Reactor  Shutdown  From  Outside  Main 
Control  Room."  The  HVAC  for  the  remote 
shutdown  panel  is  located  in  fire  area  C-4 
and  would  be  undamaged  by  a  fire  in  fire 
area  C-17.  Operation  of  the  control  building 
HVAC  system  from  the  remote  shutdown 
panel  bypasses  the  logic  between  the  chilled 
water  system  and  the  air  handling  system. 
This  would  allow  restart  of  the  HVAC  system 
for  ill!  areas  except  the  main  control  mom. 


In  summary,  if  a  fire  were  to  occur  in  fire 
area  C-17  which  caused  the  loss  of  main 
control  room  HVAC.  the  remote  shutdown 
system  would  provide  an  acceptable  method 
of  shutdown.  Since,  for  the  purpose  of  event 
analysis,  all  equipment  in  fire  area  C-17  is 
assumed  lost,  a  fire  in  fire  area  C-t7  is 
bounded  by  the  same  analysis  with  or 
without  a  fixed  suppression  system  in  terms 
of  equipment  availability.  Therefore,  this 
request  does  not  create  the  possibility  of 
occurrence  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3)  The  request  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

In  this  case,  the  margin  of  safety  is  implicit 
rather  than  being  explicitly  expressed  as  a 
numerical  value.  An  implicit  margin  of  safety- 
involves  conditions  for  NRC  acceptance. 
Since  the  RBS  Technical  Specification  Bases 
do  not  specifically  address  a  margin  of  safety 
for  fire  protection,  the  SAR.  the  NRC's  Safnty 
Evaluation  Report  (SER),  and  appropriate 
other  licensing  basis  documents  were 
reviewed  to  determine  if  the  proposed 
change  would  result  in  a  reduction  in  a 
margin  of  safety.  As  stated,  in  part,  in 
Attachment  4  to  NPF-47: 

EOl  shall  implement  and  maintain  in  effect 
all  provisions  of  the  approved  fire  protection 
program  as  described  in  the  Final  Safety 
Analysis  Report  for  the  facility  through 
Amendment  22  and  as  approved  in  the  SER 
dated  May  1984  and  Supplement  3  dated 
August  1985  subject  to  provisions  2  and  3... 

As  discussed  in  the  Reason  for  Request. 
SSER  3  dated  August  1985  states,  in  part: 

On  the  basis  of  its  evaluation  the  staff  finds 
that  the  applicant's  fire  protection  program 
with  approved  deviations  is  in  conformance 
with  the  guidelines  of  BTP  CMEB  9.5-1, 
sections  Ul.G.  HI.),  and  III.O  of  Appendix  R 
to  10CFR50.  and  GDC  3,  and  is,  therefore, 
acceptable. 

Thus,  the  margin  of  safety  in  this  case  can 
be  defined  as  conformance  with  the  specified 
fire  protection  guidelines.  10  CFR  50, 
Appendix  R,  Section  ni.G.3,  requires,  in  part, 
that  alternative  shutdown  capability  be 
provided  for  areas  where  adequate  separation 
of  redundant  safe  shutdown  components 
cannot  be  provided.  In  addition,  fire 
detection  and  a  fixed  fire  suppression  system 
must  be  installed  in  the  area.  room,  or  zone 
under  consideratiotL  Since  fire  area  C-17 
does  not  have  a  fixed  suppression  system, 
use  of  the  remote  shutdown  system  for  a  fire 
in  this  fire  area  would  deviate  from  the 
requirements  of  10  CFR  SO.  Appendix  R, 
Section  in.G.3.  However,  as  discussed 
previously,  the  low  fire  loading  and  sparse 
amount  of  exposed  combustibles  compensii.e 
for  the  lack  of  a  fixed  fire  suppression 
system.  There  is  no  adverse  impact  «>n  the 
ability  to  achieve  and  maintain  safe 
shutdown.  Therefore,  this  request  ooes  not 
involve  a  significant  reduction  in  a  margin  ul 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
Stgnificant  hazards  consideration. 

Local  Public  Document  Boom 
/ocat/on;  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq.,  Winston  &  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005 

NBC  Project  Director:  William  D. 
Beckner 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  28, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
footnote  to  Technical  Specifcaiton  3.5.C. 
The  footnote  would  state  that  the 
operability  of  the  feedwater  coolant 
injection  (FWCI)  system  be  independent 
of  its  seismic  capability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10CFR50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c]  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

Any  postulated  failure  in  the  non-seismic 
portion  of  the  FWQ  subsystem  may  result  in 
a  loss  of  feedwater  How  transient.  However 
comparing  the  probability  of  occurrence  of  a 
seismic  event,  any  increase  in  the  probability 
of  occurrence  of  a  loss  of  feedwater  event 
would  be  small.  The  proposed  change  would 
have  no  impact  on  the  probability  of 
occurrence  of  any  other  accident,  including 
LOCAs  [loss  of  coolant  accidents). 

The  FWCI  subsystem  will  continue  to  be 
maintained  as  QA  Category  1  (except  for  the 
seismic  attribute).  Therefore,  it  will  remain 
available  for  accident  mitigation  for  most 
scenarios.  Nevertheless,  LOCA  analyses  have 
been  reevaluated  to  demonstrate  that  FWCI  is 
not  necessary  to  show  compliance  with 
10CFR50.46.' Potentially  limiting  LOCA 
scenarios  have  been  analyzed  without  the 
FWCI  subsystem  using  an  approved  LCXIA 
methodology.  An  active  single  failure  was 
posful'dted  in  addition  to  not  taking  credit  for 
the  FWCI  subsystem.  Based  on  the  results  of 
these  analyses,  the  current  design  basis  large 
and  small  break  LOCAs  remain  bounding. 
Moreover,  FWCI  is  not  credited  in  mitigating 
any  of  the  non-LOCA  transients/accidents. 


Safe  shutdown  following  a  seismic  event 
can  be  achieved  using  the  LPCI  |low  pressure 
coolant  injection)  and  ESW  (emergency 
service  water]  systems,  and  the  SRVs  [safety 
relief  valves),  which  are  all  seismically 
qualified.  Therefore,  the  FWCI  system  is  not 
required  to  mitigate  a  seismic  event. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Seismic  reclassification  of  portions  of 
FWCI  does  not  create  the  possibility  of  a  new 
kind  of  an  accident.  The  portion  of  the  piping 
up  to  the  second  isolation  valve  (from  the 
RPV  (reactor  pressure  vessel)),  is  seismically 
qualified  and  will  remain  classified  as 
seismic.  This  ensures  that  a  postulated 
failure  in  the  non-seismic  portion  of  piping 
or  components  does  not  degrade  containment 
integrity  or  result  in  a  blowdown  of  the  RPV. 
Consequential  and  environmental  effects  of  a 
FW  (feedwater)  piping  failure  have  been 
analyzed  in  the  HELB  (high  energy  line 
break)  program  and  have  been  found  to  be 
acceptable. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

All  accidents,  including  LOCAs,  can  be 
mitigated  without  using  FWCI.  FWCI  is  also 
not  necessary  for  safe  shutdown  following  a 
seismic  event.  The  intended  function  of  the 
FWCI  subsystem  is  to  reduce  the  likelihood 
of  core  uncovery  during  the  lifetime  of  the 
plant.  The  CS  (core  spray]  and  LPQ 
subsystems  provide  redundant  and  diverse 
means  of  injecting  water  to  the  RPV.  The 
FWCI  subsystem  provides  an  additional 
diverse  means  to  inject  water.  Since  FWCI 
will  be  maintained  QA  Category  1  (except  for 
the  seismic  attribute),  it  will  continue  to 
provide  the  additional  diversity  to  the 
injection  systems.  Considering  the  intended 
function  of  the  subsystem  and  the  credit 
taken  in  the  accident  analysis,  reclassifying 
FWCI  to  be  non-seismic  does  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Ser\'ice  Company. 
Post  Office  Box  270.  Hartford,  CT 
06141-0270. 

NBC  Project  Director:  Phillip  F. 
McKee 


Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  January 
9, 1995,  as  supplemented  February  7, 
1995 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Praine  Island  Nuclear  Generating 
Plant  Technical  Specification  (TS)  4.12, 
"Steam  Generator  Tube  Surveillance," 
to  incorporate  revised  acceptance 
criteria  for  steam  generator  tubes  with 
degradation  in  the  tubesheet  roll 
expansion  region.  These  criteria  for 
steam  generator  tube  acceptance  were 
developed  by  Westinghouse  Electric 
Corporation  and  are  known  as  F*  (>F- 
Star")  and  L*  (>L-Star").  These  criteria 
would  be  utilized  to  avoid  unnet:essary 
plugging  and  sleeving  of  steam 
generator  tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

J .  Tfie  proposed  amendmentls]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

F'  Steam  Generator  Tube  Repair  Criteria 

The  supporting  technical  and  safety 
evaluations  of  the  subject  criterion 
demonstrate  that  the  presence  of  the 
tubesheet  will  enhance  the  tube  intogrily  in 
the  region  of  the  hardroll  by  precluding  tubt- 
deformation  lieyond  its  initial  expanded 
outside  diameter.  The  resistance  to  both  tube 
rupture  and  tube  collapse  is  strengthened  by 
the  presence  of  the  tubesheet  in  that  region. 
The  results  of  hardrolling  of  the  tube  into  the 
tubesheet  is  an  interference  fit  between  the 
tube  and  the  tubesheet.  Tube  rupture  cannot 
occur  because  the  contact  between  the  tub«« 
and  tubesheet  does  not  permit  sufficient 
movement  of  tube  material.  The  radial 
preload  developed  by  the  rolling  process  will 
secure  a  postulated  separated  tube  end 
within  the  tubesheet  during  all  plant 
conditions.  In  a  similar  manner,  the 
tubesheet  does  not  permit  sufficient 
movement  of  tube  material  to  p>ermit 
bucklingcollapseof  the  tube  during 
postulated  L()CA  (loss-of-coolant  accident) 
loadings. 

The  F*  length  of  roll  expansion  is 
sufficient  to  preclude  tube  pullout  from  tulx? 
degradation  located  below  the  F*  distanc  e. 
regardless  of  the  extent  of  the  tube 
degradation.  The  existing  Technical 
Specification  leakage  rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
occur.  -As  noted  above,  tube  rupture  and 
pullout  is  not  expected  for  tubes  using  the  I* 
criterion.  Any  leakage  out  of  the  tul)e  Ironi 
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within  the  tubesbeet  at  any  elevatiun  in  the 
tubeshoet  is  fully  bounded  by  the  existiiig 
ste<im  generator  tube  rupture  analysis 
included  in  the  Prairie  Island  Plant  I'SAR 
Updated  Safety  Analysis  Report).  For  plants 
with  partial  depth  roll  cxptansion  like  Prairie 
Island,  a  postulated  tube  separation  within 
the  tube  near  the  top  of  the  roll  expansion 
(with  subsequent  limited  tube  axial 
displacement)  would  not  be  expected  to 
result  in  coolant  release  rates  equal  to  those 
ii.ssumed  in  the  USAR  for  a  steam  generator 
tube  rupture  event  due  to  the  limited  gap 
tetwecn  the  tube  and  tubesheet.  The 
proposed  plugging  criterion  does  not 
adversely  impact  any  other  previously 
evaluated  design  basis  accident. 

Leak.ige  testing  of  roll  expanded  tubes 
indicates  that  for  roll  lengths  approximately 
equal  to  the  F*  distance,  any  postulated 
faulted  condition  primary  to  secondary 
leakage  from  F*  tubes  would  be  insignificant. 

L*  Steam  Generator  Tube  Repair  Criteria 

The  presence  of  the  tubesheet  enhances 
steam  generator  tube  integrity  in  the  region 
of  the  hardroll  by  precluding  tube 
deformation  beyond  its  initial  expanded 
outside  diameter.  The  resistance  to  both  tube 
rupture  and  tube  collapse  is  strengthened  by 
the  presence  of  the  tubesheet  in  that  region. 
The  result  of  the  hardroll  of  the  tube  into  the 
tubesheet  is  an  interference  fit  between  the 
tul)e  and  the  tubesheet.  Tube  rupture  cannot 
occur  because  the  contact  between  the  tul)e 
and  tubesheet  does  not  permit  sufficient 
movement  of  tube  materials.  In  a  similar 
manner,  the  tubesheet  does  not  permit 
sufficient  movement  of  tube  material  to 
permit  buckling  collapse  of  the  tube  during 
po.stulated  LOCA  loadings. 

The  type  of  degradation  for  which  the  L* 
criteria  has  been  developed  (cracking  with  an 
axial  or  near  axial  orientation)  has  been 
found  not  to  significantly  reduce  the  axial 
strength  of  a  tube.  An  evaluation  including 
analysis  and  testing  has  been  done  to 
determine  the  strength  reduction  for  the  axial 
loads  with  simulated  axial  and  near  axial 
cracks.  This  evaluation  provided  the  basis  for 
the  acceptance  criteria  for  tube  degradation 
subject  to  the  L*  criteria. 

The  length  of  roll  ex[>ansion  above  L*  is 
sufficient  to  preclude  significant  leakage 
from  tube  degradation  located  below  the  L* 
distance.  The  existing  Technical 
Specification  leakage  rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
occur.  As  noted  above,  tube  rupture  and 
pullout  is  not  expected  for  tubes  using  the 
alternate  plugging  criteria. 

Any  leakage  out  of  the  tube  from  within 
the  tubesheet  at  any  elevation  in  the 
tulwsheet  is  fully  bounded  by  the  existing 
steam  generator  tube  rupture  analysis 
included  in  the  Prairie  Island  Updated  Safety 
Analysis  Report.  The  proposed  alternate 
plugging  criteria  do  not  adversely  impact  any 
other  previously  evaluated  design  basis 
accident. 

2.  The  proposed  amendmentls]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

F' 


Implementation  of  the  proposed  F* 
criterion  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criterion  docs  not  provide  a  mechanism  to 
initiate  an  accident  outside  of  the  region  of 
the  expanded  portion  of  the  tube.  Any 
hxTKilhetical  accident  as  a  result  of  any  tube 
degradation  in  the  expanded  portion  of  the 
tube  would  be  bounded  by  the  existing  tube 
rupture  accident  analysis.  Tube  bundle 
structural  integrity  will  be  maintained.  Tube 
bundle  Icakfightness  will  be  maintained  such 
that  any  postulated  accident  leakage  from  F* 
tubes  will  be  negligible  with  regards  to  offsitc 
doses. 

L- 

Implementation  of  the  propiosed  alternate 
tubesheet  tube  plugging  criteria  does  not 
introduce  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  to  result  in  an  accident  outside 
of  the  region  of  the  tubesheet  expansion.  Any 
hypothetical  accident  as  a  result  of  any  tube 
degradation  in  the  exp>anded  portion  of  the 
tube  would  be  bounded  by  the  existing  tube 
nipture  accident  analysis. 

3.  The  proposed  amendmentls]  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

F' 

The  use  of  the  F"  criterion  has  been 
demonstrated  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  Reg  Guide  1.121  |>Bases  for 
Plugging  Degraded  PVVR  Steam  Generator 
Tubes>|  (intended  for  indications  in  the  free 
span  of  tubes)  and  the  primary  to  secondary 
pressure  boundary  under  normal  and 
postulated  accident  conditions.  Acceptable 
tube  degradation  for  the  F*  criterion  is  any 
degradation  indication  in  the  tubesheet 
region,  more  than  the  F*  distance  below  the 
bottom  of  the  transition  between  the  roll 
expansion  and  the  unexpanded  tube.  The 
safety  factors  used  in  the  verification  of  the 
strength  of  the  degraded  tube  are  consistent 
with  the  safety  fectors  in  the  ASME  Boiler 
and  Pressure  Vessel  Code  used  in  steam 
generator  design.  The  F*  distance  has  been 
verified  by  testing  to  be  greater  than  the 
length  of  roll  expansion  required  to  preclude 
both  tube  pullout  and  significant  leakage 
during  normal  and  postulated  accident 
conditions.  Resistance  to  tube  pullout  is 
ba.sed  upon  the  primary  to  secondary 
pressure  differential  as  it  acts  on  the  surface 
area  of  the  tube,  which  includes  the  tube  wall 
cross-section,  in  addition  to  the  inner 
diameter  based  area  of  the  tube.  The  leak 
testing  acceptance  criteria  are  based  on  the 
primary  to  secondary  leakage  limit  in  the 
Technical  Specifications  and  the  leakage 
assumptions  used  in  the  USAR  accident 
analysis. 

Implementation  of  the  tubesheet  plugging 
criterion  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired  with  sleeves.  Both  plugs 
and  sleeves  reduce  the  RCS  (reactor  coolant 
system)  flow  margin;  thus,  implementation  of 
the  F*  criterion  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increased  plugging  or  sleeving. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 


to  plant  safety  as  defined  in  the  USAR  or  the 
Technical  Specification  Bases.  ■^ 

L' 

The  use  of  the  alternate  tubesheet  plugging 
criteria  has  been  demonstrated  to  maintain 
the  integrity  .of  the  tube  bundle 
commensurate  with  the  requirements  of  Reg. 
Guide  1.121  for  indications  in  the  free  span 
of  tubes  and  the  primary  to  secondary 
pressure  boundary  under  normal  and 
postulated  accident  conditions.  Acceptable 
tube  degradation  for  the  L*  criteria  is  any 
degradation  indication  with  axial  or  nearly 
axial  cracking  in  the  tubesheet  region,  more 
than  the  L*  distance  below  the  bottom  of  the 
transition  between  the  roll  expansion  and  the 
unexpended  tube.  For  tubes  with  axial  or 
nearly  axial  cracks  the  strength  of  the  tube 
relative  to  an  axial  load  would  not  be 
reduced  below  the  strength  required  to  resist 
potential  axial  loads.  The  safety  factors  used 
in  the  verification  of  the  strength  of  the 
degraded  tube  are  consistent  with  the  safety 
factors  in  the  ASME  Boiler  and  Pressure 
Vessel  Code  used  in  steam  generator  design. 
The  L*  distance  has  been  verified  by  testing 
to  be  greater  than  the  length  of  roll  expansion 
required  to  preclude  significant  leakage 
during  normal  and  p>ostulated  accident 
conditions.  The  leak  testing  acceptance    . 
criteria  are  based  on  the  primary  to 
secondary  leakage  limit  in  the  Technical 
Specifications  and  the  leakage  assumptipns 
used  in  the  USAR  accident  analyses. 

Implementation  of  the  proposed  tubesheet 
plugging  criteria  will  decrease  the  number  of 
tubes  which  must  be  taken  out  of  service 
with  tube  plugs  or  repaired  with  sleeves. 
Both  plugs  and  sleeves  reduce  the  RCS  flow 
margin,  thus  implementation  of  the  alternate 
plugging  criteria  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increa.sed  plugging  or  sleeving. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  Updated 
Safety  Analysis  Report  or  the  bases  of  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration.  This 
notice  supersedes  the  staffs  previous 
notice  which  was  published  in  the 
Federal  Register  February  1. 1995  (60 
FR  6307). 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Fittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.  Washington,  DC 
20037 

NBC  Project  Director:  Cynthia 
Carpenter.  Acting 


Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County. 
Minnesota 

Date  of  amendment  requests: 
February  23, 1995 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  wording  in  the  Prairie  Island 
technical  specifications  to  allow 
implementation  of  exemptions  to  the 
schedule  requirements  of  10  CFR  Part 
50.  Appendix  J.  A  related  exemption 
request  would  grant  temporary  relief 
from  the  requirements  of  10  CFR  Part 
50,  Appendix  J,  Section  in.D.l.(a)  which 
requires  Prairie  Island  Unit  2  to  perform 
a  Type  A  test  in  the  May  1995  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
con.si deration,  which  is  presented 
below: 

J.  The.  proposed  amendmentls)  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  is  an 
administrative  change  which  allows 
implementation  of  approved  exemptions  to 
the  regulations  and  by  itself  docs  not  change 
any  rrtost  schedules. 

Therefore,  the  pkrobability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  the  proposed  amendment. 

2.  The  proposed  amendmentls}  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  a ny  acciden i 
previoasly  analyzed. 

The  proposed  amendment  is  an 
administrative  change  which  allows 
implementation  of  approved  exemptions  to 
the  regulations  and  by  itself  does  not  change 
any  retest  schedules. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created  bv 
the  proposed  amendment. 

3.  The  proposed  amendmentls}  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  proposed  amendment  is  an 
administrative  change  which  allows 
implementation  of  approved  exemptions  to 
the  regulaiions  and  by  itself  does  not  change 
any  retest  schedules. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  would  not  be  involved  with 
the  proposed  amendment. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 


Local  Public  Document  Boom 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  MinneapolLs, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq  , 
Shaw.  Pittman.  Potts,  and  Trowbridge. 
2300  N  Street,  NW.  Washington.  DC 
20037 

NRC  Project  Director:  Cynthia 
Carpenter,  Acting 

Omaha  Public  Power  District,  Docket 
No.  50-2S5,  Fort  Calhoun  Slation,Uait 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  February 
10, 1995 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
technical  specifications  (TSs)  would 
relocate  the  requirements  for  the  incore 
instrumentation  (ICI)  system  from  the 
TS  to  the  Updated  Safety  Analysis 
Report  (USAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Incore  Instrumentation  (IQ)  System  is 
used  to  measure  core  power  distribution  for 
the  purpose  of  Limiting  Conditions  for 
Operation  (LCO)  monitoring  of  Technical 
Specification  (TS)  limits  on  linear  heat  rate, 
unrodded  planer  radial  peaking  factor, 
unrodded  integrated  radial  peaking  factor, 
and  azimuthal  power  tilt.  The  ICI  Sx-stem  has 
no  safety  purpose  itself;  it  measures 
parameters  which  have  safety  significance 
No  change  to  the  monitored  parameters  is 
proposed.  The  proposed  changes  will 
relocate  requirvments  on  the  number  and 
di.stribution  of  incore  detectors  used  by  the 
ICI  System  when  measuring  these  parameters 
from  the  TS  to  the  Updated  Safety  Analysis 
Report  (USAR).  Changes  to  the  requirements 
can  be  made  without  NRC  approval  when  the 
changes  meet  the  criteria  of  10  CFR  50.59 
Changes  to  the  IQ  System  requirements  that 
do  not  meet  the  criteria  of  10  CFR  50.59  must 
be  approved  by  the  NRC  by  license 
amendment. 

Relocation  of  the  requirements  on  the  IC:i 
System  from  the  TS  to  the  USAR  does  not 
increase  the  probability  or  consequences  of 
any  accident  previously  analyzed  because  the 
ICI  System  is  neither  a  precursor  nor  a 
mitigator  for  any  analyzed  accident.  The  ic;i 
System  is  used  to  ensure  that  operation 
within  the  LCOs  for  linear  heat  rate, 
unrodded  planer  radial  peaking  factor, 
unrodded  integrated  radial  peaking  factor, 
and  azimuthal  power  tilt  is  maintained. 
However,  its  operation  ser\es  no  mitigation 
function  associated  with  any  USAR  Section 
14  accident  analysis.  The  parameters 
measured  by  the  IQ  System  are  imp<»rtant 


parameters  in  many  accident  analyses; 
however,  this  proposed  change  does  not 
rt^move  or  revise  the  limits  on  these 
parameters. 

Additionally,  it  is  proposwl  to  revise  TS 
2.10.4(lHb)  to  clarify-  its  requirements. 
Currently  TS  2.10.4(1)  part  (b)  applies  while 
ojieraling  under  the  provisions  of  part  (a)  if 
the  plant  computer  incore  detector  alarms 
become  ioopcrablc.  This  is  incorrect  in  that 
part  (a)  applies  when  the  linear  heat  rate  is 
b<!ing  monitored  by  the  ICl  System  and  the 
linear  heat  rate  is  exceeding  its  limits  as 
indicated  by  valid  detector  alarms  Part  (b)  of 
this  specification  should  apply  only  if  the 
linear  heat  rate  is  being  monitored  by  the  ICI 
S\-stem,  is  within  its  limits,  and  the  plant 
computer  incore  detector  alarms  are 
inoperable. 

Administrative  changes  are  also  proposed 
which  correct  grammar  and  renumber/ 
relocate  portions  of  the  TS  and  bases  to  other 
TS.  to  correspond  to  the  proposed  change  to 
relocate  ICI  System  requirements. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  ev-aluated. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  ICI  System  will  continue  to  be  used  to 
monitor  TS  limits  on  core  power  distribution. 
There  will  be  no  physical  alterations  to  the 
plant  configuration.  chang«;s  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  limits  as  a  result  of  this  prt)pos<Hl 
change. 

The  proposed  change  to  TS  2.10.4(l)(b) 
only  clarifies  its  requirements.  The  proposed 
change  is  more  restrictive  in  that  TS 
2.10.4(l)(b).  as  currently  written,  could  be 
interpreted  to  allow  continued  operation  for 
up  to  seven  daj-s  with  the  linear  heat  rate 
exceeding  its  limits.  The  proposed  change 
clarifies  this  specification  to  ensure  that  TS 
2.10.4(l)(a)  is  applied  if  the  linear  heat  rate 
is  exceeded  while  being  monitored  bv  the  tC.l 
System.  TS  2.10.4(l)(a)  requires  that  "the 
linear  heat  rate  be  restored  within  one  hour 
or  a  plant  shutdown  initiated. 

Therefore,  the  proposed  change  d.«s  not 
create  the  possibility  of  a  new  or  dififrcnt 
kind  of  accident  fixim  any  previously 
evaluated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a 
margin  of  safety. 

The  ICI  System  is  used  to  mea-sure  core 
power  distribution  parameters  which  are  a 
diriHit  measure  of  the  margin  of  safjsty.  The 
limits  on  these  parameters  are  not  changed. 
Therefore,  the  proposed  change  (i.e.. 
roloc;ation  of  the  ICI  S>-steni  operabilitv 
requirements  to  the  USAR  and/or  plant 
procedures)  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  to  TS  2.10  4(1  )(b) 
hnlpK  ensure  that  the  margin  of  safety  is 
maintained  by  clarify  ing  when  the  TS  is 
applicable.  Thus  clarification  ensures  that  the 
more  restrictive  actions  of  TS  2.10.4(l)(a)  are 
taken  if  the  linear  heat  rate  is  pxceerft^d  while 
Iwing  monitored  by  the  ICI  System. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  mar;gih  of 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  VV.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1875  Connecticut 
Avenue,  NW.,  Washington,  DC  20009- 
5728 

NBC  Project  Director:  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County,  California 

Date  of  amendment  requests: 
December  30,  1994  (Reference  LAR  94- 
12) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  to  revise  TS  2.2,  3/4.3.1,  3/ 
4.3.2,  3/4.3.3,  3/4.4.4,  3/4.4.9,  3/4.5.2,  3/ 
4.8.1.  3/4.8.2,  3/4.9.2,  3/4.9.9,  and  3/ 
4.10.3.  The  specific  TS  changes 
proposed  are  as  follows: 

(1)  The  TS  issued  in  License 
Amendments  (LAs)  84/83  would  be 
changed  to  (a)  revise  the  value  of  the 
overpower  Delta-temperature  (OPDT) 
constant  KB  in  TS  2.2.1,  Table  2.2-1, 
Note  3;  (b)  revise  the  reactor  coolant 
system  (RCS)  loop  Delta-T  function;  and 
(c)  make  editorial  corrections  for 
clarification  and  consistency  to  TS  2.2.1 
(and  TS  2.2.1  Bases).  TS  3/4.3.1,  and  TS 
3/4.3.2. 

In  revising  the  RCS  loop  Delta-T 
function,  the  licensee  would  (a) 
incorporate  the  0.99  multiplying  factor 
listed  in  TS  2.2.1,  Table  2.2-1,  Note  5, 
and  TS  3/4.3.2,  Table  3.3-4,  Note  2,  into 
constants  Bl  through  B4;  (b)  change 
"Steam  Generator  (SG)  Water  Level 
Low-Low"  in  TS  3/4.3.2,  Table  3.3-3 
and  Table  4.3-2,  Functional  Unit  6.c, 
"Auxiliary  Feedwater"  (AFW),  by 
deleting  the  Mode  3  applicability  of  the 
RCS  loop  Delta-T  function  and  by 
adding  a  footnote  to  the  Mode  3 
applicability  of  the  SG  water  level  low- 
low  function  requiring  that  the  trip  time 
delay  (TTD)  associated  with  the  SG 
water  level  low-low  channel  be  less 
than  or  equal  to  464.1  seconds;  (c) 
change  TS  3/4.3.1,  Table  3.3-1,  Action 
27,  and  TS  3/4.3.2,  Table  3.3-3,  Action 
29,  by  allowing  up  to  four  RCS  loop 


Delta-T  channels  to  be  inoperable  with 
the  TTD  threshold  power  level  for  zero 
seconds  time  adjusted  to  0-percent  rated 
thermal  power  (RTP)  and  by  allowing 
the  affected  SG  water  level  low-low 
channels  to  be  placed  in  the  tripped 
condition,  with  one  inoperable  RCS 
loop  Delta-T  channel;  and  (d)  change 
the  Table  3.3-1  and  Table  3.3-3 
"Channels  to  Trip"  and  "Minimum 
Channels  Operable"  columns  to  not 
applicable  (N.A.). 

(2)  The  TS  issued  in  LAs  70/69  would 
be  changed  to  (a)  delete  references  to  the 
plant  vent  noble  gas  activity  monitors 
(RM-14A  and  RM-14B)  and  footnote 
references  to  applicability  of  the 
containment  ventilation  exhaust 
radiation  monitors  (RM-44A  and  RM- 
44B)  in  TS  Tables  3.3-3,  3.3-4.  3.3-5,  3.3- 
6.  4.3-2.  and  4.3-3  and  TS  4.9.9;  and  (b) 
revise  the  "Trip  Setpoint  and  Allowable 
Values"  column  in  TS  Table  3.3-4. 
Functional  Unit  3.C.4).  to  reference  the 
offsite  dose  calculation  procedure 
(ODCP). 

(3)  Cycle-specific  information  in  TS 
4.3.2.1,  TS  3.3.3.6,  TS  4.4.4.1,  TS  4.5.2. 
TS  3.8.1.1,  TS  3.8.2.1,  and  TS  3.8.2.2 
that  is  no  longer  necessary  would  be 
deleted. 

(4)  The  word  "analog"  would  be 
deleted  from  TS  4.4.9.3.1,  TS  4.9.2,  and 
TS  4.10.3.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  to  the  OPDT  constant 
K6  is  conservative  and  will  not  cause  any 
design  or  analysis  acceptance  criteria  to  be 
exceeded.  There  is  no  effect  on  the  structural 
and  functional  integrity  of  any  plant  System. 
The  OPDT  function  is  part  of  the  accident 
mitigation  response  and  is  not  itself  an 
initiator  for  any  transient.  This  change  does 
not  affect  the  integrity  of  the  fission  product 
barriers  for  mitigation  of  radiological  doft 
consequences  as  a  result  of  an  accident. 

The  proposed  change  to  incorpiorate  the 
0.99  multiplier  into  the  TTD  constants  is  an 
administrative  change  and  has  no  effect  on 
plant  opieration.  The  proposed  change  to 
delete  Mode  3  applicability  of  the  RCS  lx)op 
Delta-T  function  does  not  affect  any  design 
or  analysis  results.  Allowing  up  to  4  RCS 
Loop  Delta-T  channels  to  be  inoperable  with 
the  TTD  threshold  power  level  for  zero 
seconds  time  delay  adjusted  to  0%  RTP  is 
conservative  with  respect  to  ESFs 
(engineered  safety  features)  and  reactor  trip 
actuation  time.  Allowing  the  SG  (steam 
generator]  water  level  low-low  channels 
affected  by  the  inoperable  RCS  I-oop  Delta- 
T  channels  to  be  placed  in  the  tripped 
condition  is  also  conservative  with  respect  to 


reactor  trip  and  AFW  pumps  start.  The 
change  to  the  Channels  to  Trip  and  Minimum 
Channels  Operable  columns  is  a  clarifying 
change  to  reflect  the  proposed  changes  to  the 
action  statements  and  identifies  that  the  RCS 
Loop  Delta-T  does  not  provide  a  reactor  trip 
function.  Therefore,  the  proposed  changes  to 
the  RCS  Loop  Delta-T  function  do  not  affef:t 
any  of  the  accident  analysis  results. 

The  proposed  changes  to  revise  Table  3.3- 
4,  Functional  Unit  3.C.4),  and  to  delete  cycle- 
specific  TS.  TS  references  to  RM-14A  and 
RM-14B.  and  the  word  "analog"  from  the 
analog  channel  operation  test  are 
administrative  and  have  no  effect  on  plant 
operation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  to  the  OPDT  constant 
K6  does  not  affect  the  assumed  accident 
initiation  sequences.  No  new  operating 
configuration  is  being  imposed  by  the  change 
to  K6  that  would  create  a  new  failure 
scenario.  No  new  failure  modes  are  being 
created  for  any  plant  equipment. 

The  proposed  changes  to  the  RCS  Loop 
Delta-T  function  do  not  involve  any  physical 
modification  to  any  plant  system  or  change 
the  methodology  by  which  any  safety-related 
system  performs  its  function. 

iThe  proposed  changes  to  revise  Table  3.3- 
4,  Functional  Unit  3.C.4),  and  to  delete  cycle- 
specific  TS,  TS  references  to  RM-14A  and 
RM-14B,  and  the  word  "analog"  from  the 
analog  channel  operation  test  are 
administrative,  would  not  result  in  any 
physical  alteration  to  any  plant  system,  and 
would  not  be  a  change  in  the  method  by 
which  any  safety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  pre  posed  change  to  the  OPDT  constant 
K6  will  not  affect  any  accident  analysis 
assumptions,  initial  conditions,  or  results. 

The  proposed  changes  to  the  RCS  Loop 
Delta-T  function  do  not  affect  any  accident 
analysis  assumptions,  initial  conditions,  or 
results. 

The  proposed  changes  to  revise  Table  3.3- 
4,  Functional  Unit  3.C.4),  and  to  delete  cycle- 
specific  TS.  TS  references  to  RM-14A  and 
RM-14B,  and  the  word  "analog"  from  the 
analog  channel  operation  test  are 
administrative  and  clarify  the  TS.  These 
proposed  changes  have  no  effect  on  current 
operating  methodologies  or  actions  that 
govern  plant  performance. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 


involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo.  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San 
Francisco,  California  94120 

NBC  Project  Director:  Theodore  R. 
Quay 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
Company  J)e{inarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company ,Dockets  Nos.  50-277  and  58- 
278.  Peach  Bottom  Atomic  Power 
Stalion.Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
September  26, 1994 

Description  of  amendment  request: 
The  proposed  TS  changes  extend 
surveillance  test  intervals  and  allowable 
out-of-service  times  for  the  testing  and/ 
or  repair  of  instrumentation  that  actuate 
the  Reactor  Protection  System,  Primary 
Containment  Isolation,  Core  and 
Containment  Cooling  systems.  Control 
Rod  Blocks,  Radiation  Monitoring 
systems,  and  Alternate  Rod  Insertion/ 
Recirculation  Pump  Trip. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
•evaluated. 

The  proposed  TS  changes  increase  the  STIs 
Hnd  AOTs  for  actuation  instrumentation 
t>ased  OD  analyses  described  and  justified  in 
Licensing  Topical  Reports  (References  2 
through  8)  (see  licensee's  September  26, 1994 
application  for  reference  information!  which 
have  been  evaluated  in  associated  Safety 
Evaluation  Reports.  These  changes  were 
incorporated  into  PBAPS  Technical 
Specifications  consistent  with  NUREG-1433. 
TS  rpqurrements  that  govern  Operability  or 
routine  testing  of  plant  in.strumcnts  are  not 
assumed  to  be  initiators  of  any  analyzed 
event  because  these  instruments  are  Intended 
to  prevent,  detect  or  mitigate  accidents. 
'Therefore,  these  changes  will  not  involve  an 
increaiie  in  the  probability  of  occurrence  of 
iin  arxident  previously  evaluated. 
Additionally,  these  changes  will  not  increase 
the  consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  will 
not  involve  any  physical  changes  to  plant 
systems,  structures,  or  components  (SSC),  or 
the  manner  in  which  these  SSC  arc  operated, 
maintained,  modified,  or  inspected.  The 


changes  will  not  alter  the  operation  of 
equipment  assumed  to  be  available  ibr  the 
mitigation  of  accidents  or  transients  by  the 
plant  safety  analysis  or  licensing  basis.  As 
justified  in  References  1  through  8.  the 
proposed  changes  establish  or  maintain 
adtHjuafe  assurance  that  components  are 
operable  when  necessary  for  the  prevention 
or  mitigation  of  accidents  or  transients  and 
that  plant  variables  are  maintained  within 
limits  necessary  to  satisfy  the  assumptions 
for  initial  conditions  in  the  safety  analyses. 
These  changes  establish  or  modify  time 
limits  allowed  for  operation  with  inoperable 
instrument  channels  based  on  the  analyses  in 
References  1  through  8  and  will  not  allow 
continuous  plant  operation  with  plant 
conditions  such  that  a  single  failure  will 
result  in  a  loss  of  any  safety  function. 
Therefore,  these  changes  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

These  proposed  changes  will  not  involve 
any  physical  changes  to  SSC,  or  the  manner 
in  vvhich  these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore, 
these  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
changes  in  methods  governing  normal  plant 
operation  are  consistent  with  the  current 
.safety  analysis  assumptions.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3)  The  propKMcd  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safetv. 

The  proposed  TS  changes  increase  the  STIs 
and  AOTs  for  actuation  instrumentation 
based  on  analyses  described  and  justified  in 
Licensing  Topical  Repiorts  (References  2 
through  8)  which  have  been  evaluated  in 
associated  Safety  Evaluation  Reports.  These 
changes  were  incorporated  into  PBAPS 
Technical  Spiecifications  consistent  with 
NUREG-1433.  These  changes  can  be 
classified  into  one  of  the  following  three 
categories: 

a.  Changes  to  the  minimum  STIs  and  AOTs 
for  the  testing  and/or  repair  of 
instrumentation  based  on  the  results  of 
generic  analyses  in  References  1  through  8: 

b.  Chani^es  to  conditions,  required  actions, 
and  completion  times  needed  to  make 
PB.APS  TS  requirements  consistent  with  the 
assumptions  used  in  the  analyses  in 
References  1  throu^  8;  and. 

c  Changes  that  reformat,  renumber,  and/or 
reword  existing  requirements  to  incorporate 
the  changes  above. 

All  of  the  proposed  changes  will  be 
incorporated  into  the  PBAPS  custom 
Technical  Specifications  using  the  same 
approach  and  specific  requirements  used  in 
Reference  12. 

There  is  no  significant  reduction  in  the 
margin  of  safety  resulting  from  changes  to  the 
STIs  and  AOTs  for  the  testing  and/or  repair 
of  instrumentation  based  on  the  results  of  the 
analyses  in  References  1  through  8.  These 
analyses  determined  that  there  is  no 
significant  change  in  the  availability  and/or 


reliability  of  instrumentation  as  a  result  of 
this  change  in  STIs  and  AOTs.  PECO  EneiTyr 
performed  reviews  that  confirmed  these 
analyses  are  applicable  to  PBAPS  and  that 
there  would  be  no  effect  on  the  identificatitm 
of  excessive  instrument  setpoint  drift  as  a 
result  of  increasing  from  monthly  to  quarterly 
the  minimum  interval  between  instniment 
functional  tests.  The  proposed  required 
actions  ensure  that  actions  to  mitigate  loss  of 
single  failure  tolerance  is  initiated  within  24 
hours  (12  hours  for  RPS)  in  accordance  with 
the  results  of  the  analyses  in  References  1 
through  8  and  action  to  mitigate  a  loss  of 
instrument  function  is  initiated  within  1 
hour. 

The  proposed  changes  which  niplare  the 
shutdown  actions  associated  with  inoprrable 
instrumentation  with  actions  to  decl.ire  the 
supported  system  inoperable  docs  not 
involve  a  reduction  in  a  margin  of  safety  The 
proposed  changes  ensure  that  appropriate 
compensatory  measures  arc  taken 
commensurate  with  approved  TS  Actioms  for 
the  affected  sv'stems  and  the  safety  analyses. 
In  addition,  the  proposed  changes  provide 
the  tienefit  of  avoiding  an  unnecessary 
shutdown  transient  when  appropriate 
measures  are  available  to  conipensalK  fur  the 
inojwrdble  instrumentation. 

There  is  no  significant  reduction  in  the 
margin  of  safety  resulting  from  changes  thjt 
reformat,  renumber,  and/or  reword  existing 
requirements  to  incorporate  the  changes 
atx)ve. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSfrORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisbiirg.  Pennsylvania  17105. 

Attorney  for  licensee:  ].  W.  Durham. 
Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 

NBC  Project  Director:  John  F.  Stolz 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas 
Campany,Delniarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company.Dockets  Nos.  50-277  and  30- 
278.  Peach  Bottom  Atomic  Power 
Station,Units  Nos.  2  and  3,  York 
County.  Pennsylvania 

Date  of  application  for  amendnwnts: 
November  17. 1994 

Description  of  amendment  request: 
The  profxjsed  changes  to  the  Technical 
Specifications  (TS)  are  being  requested 
to  .support  modifications  5G84  and  5.386 
which  upgrade  the  Main  Stack  and  Vent 
Stack  Radiation  Monitoring  Systems. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
liceii-see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Neither  the  Main  Stack  nor  the  Vent  Stack 
Radiation  Monitoring  Systems  ser\'e  as  an 
initiator  or  contributor  to  any  accidents 
previously  evaluated.  The  systems  provide 
indication  and  detection  of  radioactivity  and 
effluent  release  in  the  main  and  vent  stacks. 
The  new  systems  fjerform  the  same  function 
as  the  old.  and  have  equal  or  better 
performance  characteristics.  Installation  and 
operation  of  the  new  radiation  monitoring 
systems  do  not  degrade  any  active  or  passive 
equipment  that  resfxjnds  to  an  accident. 

The  proposed  increase  in  the  surveillance 
tost  interval  of  the  subject  radiation 
monitoring  systems  from  12  to  18  months  is 
consistent  with  vendor  recommendations, 
and  is  based  on  operating  experience  with 
instrumentation  of  a  similar  design. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
prolwbility  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Both  modifications  replace  obsolete 
rd<liation  monitoring  equipment  and  have  the 
same  failure  modes  as  the  existing 
equipment.  The  upgraded  systems  are 
considered  enhancements  to  the  existing 
svstems  and  are  considered  neither  a 
contributor  nor  initiator  of  any  accidents 
previously  evaluated. 

Based  on  the  above,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Neither  the  accuracy  nor  the 
responsiveness  of  the  existing  radiation 
monitoring  equipment  will  be  degraded  as  a 
result  of  the  installation  of  modifications 
5384  and  5386.  Revisions  to  the  calibration 
and  surveillance  frequencies  are  based  on 
vendor  information  and  experience  with 
instrumentation  of  similar  design.  The 
changes  associated  with  setpoints  and  the 
lower  limit  of  detection  are  in  the 
conservative  direction.  The  upgraded  main 
stack  system  continues  to  provide  a  non- 
safety  related  trip  signal  to  Group  III  isolation 
valves  during  purging  of  the  containment 
through  the  SBGTS  [standby  gas  treatment 
system).  The  revisions  to  parameter 
descriptions  and  instrument  designation  are 
considered  administrative. 

Therefore,  based  on  the  above,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham. 
St.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  February 
3. 1994,  supplemented  September  19, 
1994,  and  November  23,  1994 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specifications  to  reflect  a 
reduction  in  the  Reactor  Coolant  System 
flow. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

No  component  modification,  system   . 
realignment,  or  change  in  operations  will 
occur  which  could  affect  the  probability  of 
any  accident  or  transient.  The  proposed 
reduction  in  RCS  loop  and  total  flow  rates 
will  not  change  the  protjability  of  a  challenge 
to  any  Engineered  Safeguard  Feature  or  other 
device.  The  consequences  of  previously 
analyzed  accidents  have  been  found  to 
remain  within  acceptable  licensing  basis 
limits  when  the  reduced  flow  rates  are 
assumed.  The  system  transient  response  is 
not  affected  by  the  initial  RCS  flow 
assumption,  unless  the  initial  assuniption  is 
so  low  as  to  impair  the  steady-state  core 
cooling  capability  or  steam  generator  heat 
transfer  capability.  This  is  clearly  not  the 
case  with  a  1%  reduction  in  RCS  flow.  The 
proposed  change  to  the  wording  of  the 
parameter  title  on  Table  3.2-1  is  editorial  for 
clarity.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident. 

No  compionent  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  create  the 
possibility  of  a  new  event  not  previously 
considered.  The  proposed  reduction  in  RCS 
loop  and  total  flow  rates  will  not  initiate  any 


new  events.  Therefore,  the  proposed  changes 
would  not  create  the  possibility  of  a  different 
or  new  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  decrease  in  RCS  loop  and 
total  flow  rates  has  been  analyzed  and  found 
to  have  an  insignificant  effect  on  the 
applicable  transient  analyses  found  in  the 
FSAR.  The  proposed  change  to  the  wording 
of  the  parameter  title  on  Table  3.2-1  is 
editorial  for  clarity.  Therefore,  the  proposed 
changes  would  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

Therefore,  based  on  the  information 
presented  above,  PSE&G  has  concluded  there 
is  no  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.  Washington. 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  January 
30, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6.1.2.a 
and  associated  Bases  for  3/4.6.1.2  to 
state  that  Type  A  tests  for  overall 
integrated  containment  leakage  rate 
shall  be  conducted  in  accordance  with 
the  requirements  specified  in  Appendix 
J  of  10  CFR  50,  as  modified  by  NRC- 
approved  exemptions.  Additionally,  TS 
4.6.1. 2. b  would  be  revised  to  eliminate 
the  reference  to  the  schedule  contained 
in  TS  4.6.1.2.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  proposed 
change  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  thi? 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators. 


conditions  or  assumptions  are  significantly 
affected  by  the  proposed  changes. 

The  proposed  change  would  revise 
Technical  Specification  (TS)  Surveillance 
Requirement  (SR)  4.6.1. 2.a  to  allow  overall 
integrated  containment  leakage  rate  (Type  A) 
testing  to  be  scheduled  in  accordance  with  10 
CFR  50  Appendix  J.  as  modified  by  approved 
exemptions,  and  would  make  as.sociated 
administrative  changes  to  TS  SR  4. 6.1. 2. b 
and  to  TS  Bases  3/4.6.1.2.  As  stated  above, 
none  of  these  proposed  changes  involve 
accident  initiators,  conditions,  or 
assumptions. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident  conditions  or 
assumptions  are  affected  by  the  proposed 
changes. 

The  results  of  the  previous  Type  A  testing 
demonstrate  a  high  degree  of  containment 
integrity.  The  Type  B  and  C  testing 
performed  since  the  last  Type  A  test  provides 
confidence  that  the  high  degree  of 
cofltainment  integrity  will  be  maintained 
during  the  interval  to  the  next  Type  A  test. 
Therefore,  the  proposed  changes  do  not  alter 
the  source  term,  containment  isolation,  or 
allowable  releases,  and  will  not  increase  the 
radiological  consequences  of  a  pre.viously 
evaluated  accident. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new  or 
different  accident  initiators  or  assumptions 
arc  introduced  by  the  proposed  changes.  The 
proposed  changes  do  not  affect  the  design  or 
operation  of  any  plant  system,  structure,  or 
component.  The  proposed  changes  do  not 
affect  any  accident  initiators  and  are  not 
initiators  themselves.  The  proposed  changes 
do  not  alter  any  accident  scenarios. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  initial  conditions  and 
methodologies  used  in  the  accident  analyses 
remain  unchanged.  As  described  above,  the 
proposed  changes  do  not  significantly  reduce 
or  adversely  affect  the  confidence  that  the 
present  high  degree  of  containment  integrity 
will  be  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037. 

NRC  Project  Director:  Leif  J.  Norrholm 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  Januar}- 
30. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  new  Reactor  Coolant  Pressure 
Boundary  (RCPB)  pressure-temperature 
limit  curves  that  are  applicable  up  to  21 
effective  full  power  years  (EFPY). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  had  reviewed  the  proposed 
change  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  Davis-Besse  Nuclear  Power 
Station.  Unit  1,  in  accordance  with  this 
change  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because:  (1)  revision  of  the 
pressure-tempwrature  curves  and  the 
extended  applicability  of  the  pressurizer 
level/RCS  pressure  limit  curves  for  periods 
when  relief  valve  DH484g  is  inoperable  will 
continue  to  provide  the  same  level  of 
protection  of  the  RCPB  as  was  previously 
evaluated,  and  (2)  the  revision  to  License 
Condition  2.C(3)(d)  is  administrative  to 
reflect  the  validity  of  the  present  analyses  to 
21  EFPY  and  (3)  the  revision  to  the  Technical 
Specification  Bases 

to  reflect  the  extension  to  21  EFPY  is 
administrative  and  does  not  affect  any 
previously  analyzed  accidents. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because:  (1)  revision  of  the 
pressure-temperature  curves  and  the 
extended  applicability  of  the  pressurizer 
level/RCS  pressure  limit  curves  for  periods 
when  relief  vaUe  DH4849  is  inoperable  will 
continue  to  provide  the  same  level  of 
protection  of  the  RCPB  as  was  previously 
evaluated,  and  (2)  the  revision  to  License 
Condition  2.C(3)(d)  is  administrative  to 
reflect  the  validity  of  the  present  analvses  to 
21  EFPY  and  (3)  the  revision  to  the  Technical 
Specification  Bases  to  reflect  the  extension  to 
21  EFPY  is  administrative  and  does  not  affect 
any  previously  analyzed  accidents. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fix)m  any  accident 
previously  evaluated  because:  (1)  revision  of 
the  pressure-temperature  curves  and  the 
extended  applicability  of  the  pressurizer 
level/RCS  pressure  limit  curves  will  continue 
to  provide  protection  against  reactor  vessel 
failure  due  to  brittle  fracture  concerns  under 
all  postulated  circumstances,  and  (2)  the 
revision  to  License  Condition  2.C(3)(d)  is 
administrative  to  reflect  the  validity  of  the 
present  analyses  to  21  EFPY  and  (3)  the 
revision  to  the  Technical  Specification  Bases 


to  n-flect  the  extension  to  21  EITY  is  an 
administrative  change  and  does  not  affect 
any  activities  or  equipment  in  plant 
operation. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because:  (1)  revision  of  the 
pressure-temperature  curves  and  the 
extended  applicability  of  the  pressurizer 
level/RCS  pressure  limit  curves  maintains 
the  present  margin  of  safety  from  reactor 
vessel  "brittle  fracture  as  required  by  10  CFR 
50,  Appendix  G.  and  (2)  the  revision  to 
License  Condition  2.C(3)(d)  and  the  Bases 
revision  are  administrative  and  do  not  affect 
any  analyses  which  provide  thp  basis  for  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  I.ibrarv, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director:  Leif  J.  Norrholm 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  nf  amendment  request:  February 
14, 1995 

Description  of  amendment  request: 
The  proposed  change  revises  Technical 
Specification  4.4.D  to  reference  the 
testing  requirements  of  10  CFR  Part  50, 
Appendix  J,  and  to  state  that  the 
Nuclear  Regulatory  Commi.ssion- 
approved  exemptions  to  the  applicable 
regulator)'  requirements  are  permitted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 
performed  an  evaluation  of ...  the  proposed 
administrative  Technical  Specification 
change,  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  ...  amendment  request 
follows. 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Qinsequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  ...  revises  Technical 
Specification  4.4.D  to  reference  the  testing 
frequency  requirements  of  10  CFR  50 
Appendix  I  and  to  state  that  NRC  approvi-d 
exemptions  to  the  applicable  regulatory 
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requirements  are  permitted.  The  current 
Technical  SpeciHcatiun  requires  retesis  in 
accordance  with  Section  III. D.  1(a)  of 
Appendix  ).  The  proposnd  ailmini.strative 
change  simply  includes  the  statement  "as 
mudiTied  by  NRC  approved  exemptions."  No 
new  requirements  are  added,  nor  are  any 
existing  requirements  deleted.  Any  specific 
changes  to  the  requirements  of  Section 
III. D.  1(a)  will  require  a  submittal  firom 
Virginia  Electric  and  Power  Company  under 
10  CFR  50.12  and  subsequent  review  and 
iipproval  by  the  NRC  prior  to 
implementation.  The  proposed  change  is 
stated  generically  to  avoid  the  need  for 
further  Technical  Specification  changes  if 
<lifferent  exemptions  are  approvi*d  in  the 
future. 

The  proposed  change,  in  itself,  docs  not 
affect  reactor  operations  or  accident  analyses 
and  has  no  radiological  consequences.  The 
change  provides  clarification  so  that  future 
TecJinical  Specifications  changes  will  not  be 
necnssar>'  to  correspond  to  applicable  NRC 
approved  exemptions  from  the  requirements 
of  Appendix  |. 

Therefore,  this  projxjscd  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  Technical  Specification 
amendment  provides  clarification  to  a 
specification  that  paraphrases  a  codified 
requirement. 

Since  the  proposed  change  would  not 
change  the  design,  configuration  or  method 
of  of)eration  of  the  plant,  it  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  Technical  Specification 
change  is  administrative  and  clarifies  the 
relationship  between  the  requirements  of  TS 
4.4.D,  Appendix  J,  and  any  approved 
exemptions  to  Appendix  J.  It  does  not,  in 
it.self,  change  a  safety  limit  or  ia|  Limiting 
Condition  for  Operation.  The  NRC  will 
directly  approve  any  proposed  change  or 
exemption  to  in.D.l(a)  of  Appendix  J  prior  to 
implementation. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  hased  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219. 

NRC  Project  Director:  David  B. 
Matthews 


Previously  Published  Notices  Of 
Consideration  Oflssuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  February 
14. 1995 

Brief  description  of  amendment 
request:  The  amendment  request 
proposes  changes  to  Technical 
Specification  3.8.2,  "AC  Sources- 
Shutdown;'  3.8.5.  "DC  Sources- 
Shutdown;"  and  3.8.8,  "Inverters- 
Shutdown."  The  proposed  changes 
would  revise  theoperability 
requirements  for  the  Division  3  diesel 
generator  and  the  Division  3  and  4 
batteries,  battery  chargers,  and  inverters 
to  apply  only  when  the  high  pressure 
core  spray  system  is  required  to  be 
operable.Date  of  pubUcation  of 
individual  notice  in  Federal  Register 
February  17.  1995  (60  FR  9412). 

Expiration  date  of  individual  notice: 
March  20, 1995 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request: 
September  8, 1994 

Brief  description  of  amendment 
request:  The  amendment  request 
proposes  changes  to  Technical 
Specification  Section  3/4.9.1  to 
establish  administrative  controls  to 
address  a  possible  boron  dilution  event 
directly  from  the  reactor  makeup  water 
system. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  March  1, 
1995  (60  FR  11 151). 


Expiration  date  of  individual  notice: 
March  31,  1995 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Fulton. 
Missouri  65251. 

Notice  Oflssuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b},  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safely 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Crelman  Building,  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  pubUc  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  2, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
November  30,  1994,  as  supplemented  by 
letter  dated  January  27.  1995 

Brief  description  of  amendment:  The 
amendment  changed  the  pressurizer 
code  safety  valve  lift  setting  from  2500 


psia  to  2475  psia.  The  lift  setting  is 
being  changed  to  permit  Unit  2  to 
operate  with  up  to  1500  plugged  tubes 
in  each  steam  generator. 

Date  oflssuance:  March  1, 1995 

Effective  date:  March  1, 1995 

Amendment  No.:  78 

Facility  Operating  License  No.  NPF- 
74:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4.  1995  (60  FR  496) 
The  additional  information  contained  in 
the  January  27. 1995,  supplemental 
letter  was  clarifying  in  nature  and  thus 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  NRC  staffs 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  1, 1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power 
Station,Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
September  6, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  relocates  the 
alarms  for  the  drywell  to  suppression 
chamber  vacuum  breaker  to  a  different 
annunicator  panel. 

Date  oflssuance:  February  16.  1995 
Effective  date:  To  be  implemented  prior 
to  startup  from  refueling  outage  ilO. 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26. 1994  (59  FR 
53839)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
yocof/on:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  5, 1994,  as  supplemented  by 
letters  dated  April  26,  1994,  September 
30. 1994.  and  January  12. 1995. 

Brief  description  of  amendments:  The 
amendments  change  the  Braidwood 


Technical  Specifications  to  remove  the 
requirement  to  verify,  every  18  months, 
that  the  control  room  ventilation  can  be 
manually  isolated.  ' 

Date  oflssuance:  February  28.  1995 
Effective  date:  February  28. 1995 
Amendment  Nos.:  60  and  60 
Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  25. 1995  (60  FR  4930). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  28. 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wilmington  Township  "Public 
Librar)'.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Conmionwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  IllinoisDocket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
August  31, 1993.  as  supplemented  July 
19.  1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  by  increasing  the  allowed 
outage  time  for  an  inoperable  chiller 
only  in  MODES  1  through  4.  adding  an 
optional  ACTION  statement  in  MODES 
5  and  6,  and  adding  a  surveillance 
requirement  for  the  control  room 
ventilation  system. 
Date  oflssuance:  March  2, 1995 
Effective  date:  March  2, 1995 
Amendment  Nos.;  70,  70.  61  and  61 
Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  25,  1995  (60  FR  4932). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  2, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois 
60481. Common  wealth  Edison 
Company,  Docket  Nos.  50-237  and  50- 
249,  Dresden  Nuclear  Power  Station. 
Units  2  and  3,  Grundy  County.  Illinois; 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  Rock  Island  County.  IllinoisDate 


of  application  for  amendments:  July  29.  . 

1992,  as  supplemented  January  14. 

1993,  and  February  16.  1993 
Brief  description  of  amendments: 

Dresden  and  Quad  Cities  Technical 
Specification  Upgrade  Program.  Date  of 
issuance:  February  16. 1995Effective 
date:  Immediately,  to  be  implemented 
by  December  31. 1995. 

Amendment  Nos.:  131. 125. 152,  and 
148 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34071) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  16. 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Dresden,  The  Morris 
Public  Library,  604  Liberty  Street, 
Morris,  Illinois  60450;  For  Quad  Cities. 
The  Dixon  PubUc  Librar>-,  221 
Hennepin  Avenue.  Dixon.  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  N'os.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
July  29, 1992,  as  supplemented  January 
14. 1993,  February  16, 1993  and  January 
27, 1995 

Brief  description  of  amendments:  The 
July  29, 1992,  application,  is  one  of 
twelve  applications  which  have  been 
submitted  by  Commonwealth  Edison 
Company  (ComEd)  in  an  effort  to 
upgrade  the  existing  custom  Technical 
Specifications  (TS)  to  the  Boiling  Water 
Reactor  (BWR)  Standard  Technical 
Specifications  (STS).  Dresden  has 
recently  rescheduled  the  Unit  2 
refueling  outage  from  March  4,  1995. 
until  June  1995.  Currently,  the 
surveillance  frequency  for  certain 
Inser\ice Testing  (1ST)  requirements 
expires  on  February  21. 1995.  The 
current  TSs  do  not  make  provisions  for 
a  grace  period  for  surveillance 
frequencies  of  the  1ST  program.  In 
accordance  with  BWR  STS  guidance, 
the  TSs  regarding  1ST  proposed  in  the 
July  29,  1992,  application,  allow  the 
flexibility  to  perform  these  tests 
appropriately  during  refueling  outages 
(where  applicable)  by  providing  a  25 
percent  extension  to  1ST  surveillance 
intervals.  The  Januarj-  27,  1995, 
supplement  requested  the  staff  to  review 
and  approve  just  that  portion  of  the  July 
29. 1992.  application  dealing  with  the 
implementation  of  the  1ST  program  in 
Section  3.0/4.0  of  the  proposed  TS. 
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Date  of  issuance:  February  22, 
1995Effective  date:  February  22, 1995 

Amendment  Nos.:  132  and  126 

Facility  Operating  License  Nos.  DFR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34071) 
The  January  27, 1995,  letter  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation 
datedFebruary  22, 1995.No  signiflcant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450. 

Connecticut  Yankee  Atomic  Power 
Company  and  Northeast  Nuclear 
Energy  Company,  Docket  Nos.  50-213 
and  50-245.  Haddam  Neck  Plant  and 
Millstone  Nuclear  Power  Station,  Unit 
1 ,  Middlesex  County  and  New  London 
County,  Connecticut 

Date  of  application  for  amendments: 
October  31, 1994,  as  supplemented 
February  14,  1995. 

Brief  description  of  amendments:  The 
amendments  renew  the  existing  license 
conditions  for  both  plants  to  implement 
and  maintain  Integrated  Implementation 
Schedule  Program  Plans  (the  Program 
Plans).  The  Program  Plans  provide  a 
methodology  to  be  followed  for 
scheduling  plant  modifications  and 
engineering  evaluations. 

Date  of  issuance:  February  23,  1995 

Effective  date:  February  23. 1995 

Amendment  Nos.:  183  for  Haddam 
Neck,  80  for  Millstone  1 

Facility  Operating  License  Nos.  DPR- 
61  and  DPR-21.  Amendments  revise  the 
Licenses. 

Date  of  initial  notice  in  Federal 
Register  December  7, 1994  (59  FR 
63117)The  February  14, 1995,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  23, 1995.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
locations:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457,  for  the 
Haddam  Neck  Plant,  and  the  Learning 
Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  CT  06360,  for 
Millstone  Unit  1. 


Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
October  5, 1994,  as  supplemented 
Februar>- 10,  20,  and  22, 1995. 

Brief  description  of  amendment:  The 
amendment  revises  primary  coolant 
system  (PCS)  pressure-temperature 
limits,  power-operated  relief  valve 
setting  limits,  and  primary  coolant 
pump  starting  limits  to  accommodate 
reactor  vessel  fluence  for  an  additional 
4  effective  full  power  years.  The 
amendment  also  revises  the  emergency 
core  cooling  system  technical 
specifications  to  render  two  high- 
pressure  safety  injection  pumps 
incapable  of  injecting  into  the  PCS 
when  the  PCS  is  below  300°F  rather 
than  rendering  both  inoperable  below 
260^.  In  addition,  it  revises  the 
pressurizer  heatup  to  achieve 
consistency  between  design 
assumptions  and  technical 
specifications  limits. 

Date  of  issuance:  March  2, 1995 

Effective  date:  March  2, 1995 

Amendment  No.:  163 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  501) 
The  February  10,  20,  and  22, 1995, 
submittals  provided 
clarifyinginformation  which  was  within 
the  scope  of  the  initial  application  and 
did  not  affect  the  staffs  initial  proposed 
no  significant  hazards  consideration 
hndings.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  2,  1995. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  10, 1994,  as  supplemented 
March  21  and  September  15, 1994,  and 
January  5, 1995 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  Table  2.2-1  and  TS  4.2.5  to 
allow  a  change  in  the  method  for 
measuring  reactor  coolant  system  (RCS) 
flow  rate  from  the  calorimetric  heat 
balance  method  to  a  method  based  on  a 
one-time  calibration  of  the  RCS  cold  leg 
elbow  differential  pressiu^  taps. 

Date  of  issuance:  February  17,  1995 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 


Amendment  Nos.:  128  and  122 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  26, 1994  (59  FR  3743) 
for  Unit  1;  and  March  1, 1994  (59  FR 
9785)  for  Unit  2 

The  March  21  and  September  15, 

1994,  and  January  5, 1995,  letters 
provided  additional  information  that 
did  not  change  the  initial  scope  of  the 
January  10, 1994,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  17, 

1995.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,Unit  No. 
1 ,  Pope  County,  Arkansas 

Date  of  amendment  request:  August 
30, 1994 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  address  the  installation 
of  two  battery  chargers  on  each  125  vdc 
power  train  in  lieu  of  the  "swing" 
battery  charger  that  is  currently  used. 

Date  of  issuance:  February  17, 1995 

Effective  date:  February  17, 1995 

Amendment  No.:  176 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  17, 1995  (60  FR  3439) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  17, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,Unit  No. 
1,  Pope  County,  Arkansas 

Date  of  amendment  request:  June  22, 
1994. 

Brief  description  of  amendment:  The 
amendment  extends  the  allowable 
outage  time  for  one  inoperable  train  of 
emergency  feedwater  from  36  hours  to 
72  hours,  clarifies  the  specifications  and 
their  associated  bases,  and  relocates 
information  within  the  specifications. 

Date  of  issuance:  March  1, 1995 

Effective  date:  30  days  following  the 
date  of  issuance. 


Amendment  No.:  177 

Facility  Operating  License  No.  DfR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17. 1994,  (59  FR 
42339)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1. 1995.No  significant  hazards 
consideration  comments  received:  No. 

Locoy  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-382',  Waterford  Steam 
ElectricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  January 
19. 1995 

Brief  description  of  amendment:  The 
amendment  changed  the  Appendix  A 
technical  specifications  (TSs)  by  adding 
TS  3.0.5  and  its  associated  Bases.  This 
new  specification  will  allow  equipment 
removed  from  service  or  declared 
inoperable  to  comply  with  ACTIONS  to 
be  returned  to  service  under 
administrative  controls  soley  to  perform 
testing  required  to  demonstrate  its 
OPERABILTTY  or  the  OPERABILITY  of 
other  equipment. 

Date  of  issuance:  March  1. 1995 

Effective  date:  March  1, 1995 

Amendment  No.:  101 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1995  (60  FR  5441) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  1,  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam 
ElectricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  August 
11. 1994,  as  supplemented  by  letter 
dated  December  2, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  the  Waterford  Steam 
Electric  Station,  Unit  3,  by  modifying 
the  specifications  having  cycle-specific 
parameter  limits  by  replacing  the  values 
of  those  limits  with  a  reference  to  a  core 
operating  limits  report  for  the  values  of 
those  limits.  These  changes  are  in 
ccordance  with  the  requirements  of 
Generic  Letter  88-16. 


Date  of  issuance:  March  1, 1995 

Effective  rfafe:  March  1, 1995 

Amendment  No.:  102 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  21, 1994  (59  FR 
65812)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1, 1995.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library'.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam 
ElectricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  August 
19, 1994,  as  supplemented  by  letter 
dated  October  14, 1994. 

Brief  description  of  amendment:  The 
amendment  changed  the  Appendix  A 
technical  specification  (TSs)  by 
removing  the  Limiting  Condition  For 
Operation  (LCO)  3/4.3.4.  the  associated 
surveillance  requirements,  and  Bases 
information  from  the  TSs.  This 
information  and  requirements  will  be 
incorporated  into  the  Waterford  3 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  and  maintained  under  the 
provisions  of  10  CFR  50.59.. 

Date  of  issuance:  March  2, 1995 

Effective  date:  March  2, 1995 

Amendment  No.:  103 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31,  1994  (59  FR  45023) 
The  additional  information  contained  in 
the  supplemental  letter  dated  October 
14,  1994.  was  clarifying  in  nature  and 
thus,  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staffs 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  2, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Librar\',  Louisiana  Collection.  Lakefront. 
New  Orleans,  Louisiana  70122. 


Entergy  Operations,  Inc.,  System 
Energy  Resonrces,  Inc.,  Sootii 
Mississippi  Electric  Power  AssociatioB. 
and  Mississippi  Power  ft  Light 
Company.Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
April  21.  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  requirement  for 
control  rod  testing  to  increase  the 
"notch  testing"  surveillance  interval  for 
partially  withdravra  control  rods  from 
once  per  7  days  to  once  per  31  days.  The 
change  is  consistent  with  the  format  and 
content  of  the  Improved  Standard 
Technical  Specifications  (NUREG-1434. 
Revision  0). 

Date  of  issuance:  Februarv- 16, 1995 

Effective  date:  February  16, 1995 

Amendment  No:  115 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28055) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  February  16, 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street. 
Natchez,  Mississippi  39120. 

Entergy  Operations,  Inc..  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  ft  Light 
Company.Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Qaibome 
County,  Mississippi 

Date  of  application  for  amendment: 
July  14, 1993 

Brief  description  of  amendment:  The 
amendment  revised  technical 
specification  requirements  for  the 
hydrogen  ignition  system  (HIS).  The 
amendment  also  removed  several  tables 
related  to  the  HIS  in  accordance  with 
guidance  contained  in  Generic  Letter 
91-08,  "Removal  of  Component  Lists 
From  Technical  Specifications." 

Do/e  o/ jssuance;  Febniar>'  16.  1995 

Effective  date:  February  16, 1995 

Amendment  No:  116 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Dote  of  initial  lyotice  in  Federal 
Register  September  1,  1993  (58  FR 
46232)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  16.  1995.  No  significant 
hazards  consideration  comments 
received:  No 
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Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  220  S.  Commerce  at 
Washington,  Natchez,  Mississippi 
39120. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company  .Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
August  11. 1993 

Brief  description  of  amendment:  The 
amendment  deleted  the  requirements  of 
Limiting  Condition  for  Operation  (LCO) 
3.3.3.9  and  Surveillance  Requirement 
4.3.3.9  related  to  loose-part  detection 
instrumentation.  The  deleted 
requirements  will  be  relocated  to 
documents  that  are  controlled  by  the 
licensee  under  the  provisions  of  10  CFR 
50.59.  The  change  is  consistent  with  the 
format  and  content  of  the  Improved 
Standard  Technical  Specifications 
(NUREG-1434.  Revision  0). 

Date  of  issuance:  February  16, 1995 

Effective  date:  February  16.  1995 

Amendment  No:  117 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1,  1993  (58  FR 
46232)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  16.  1995.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street, 
Natchez.  Mississippi  39120. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company.Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
August  11, 1993 

Brief  description  of  amendment:  The 
amendment  deleted  certain  accident 
monitoring  instruments  from  Technical 
Specification  Table  3.3.7.5-1  "Accident 
Monitoring  Instrumentation"  and 
deleted  the  corresponding  Surveillance 
Requirements  from  Table  4.3.7.5-1. 
"Accident  Monitoring  Instrumentation 
Surveillance  Requirements."  The 
deleted  requirements  will  be  relocated 
to  documents  that  are  controlled  by  the 
licensee  under  the  provisions  of  10  CFR 
50.59.  The  change  is  consistent  with  the 


format  and  content  of  the  Improved 
Standard  Technical  Specifications 
(NUREG-1434.  Revision  0). 

Date  of  issuance:  February  16. 1995 

Effective  date:  February  16. 1995 

Amendment  No:  118 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1.  1993  (58  FR 
46234)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  16. 1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  judge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street, - 
Natchez.  Mississippi  39120. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
October  22. 1993,  as  supplemented  by 
letters  dated  February  10,  and  14, 1995. 

Brief  description  of  amendment:  The 
amendment  modified  the  testing 
frequencies  for  the  drywell  bypass  test 
and  the  airlock  test,  relocated  certain 
drywell  airlock  tests  from  the  technical 
specifications  to  administrative 
procedures,  and  incorporates  various 
improvements  from  the  Improved 
Standard  Technical  Specifications 
(NUREG-1434.  Revision  0). 

Date  of  issuance:  February  16. 1995 

Effective  date:  February  16. 1995 

Amendment  No:  119 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8, 1993  (58  FR 
64607)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  16,  1995.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Judge  George  VV.  Armstrong 
Library.  220  S.  Commerce  Street, 
Natchez.  Mississippi  39120. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
May  17, 1993,  as  supplemented  on 
December  23, 1994 

Brief  description  of  amendment:  The 
amendment  changes  the  action 


statement  for  inoperable  degraded  grid 
and  loss  of  voltage  relays  and  their 
associated  auxiliary  relays  and  timers. 

Date  o/ issuance;  January  31,  1995 

Effective  date:  January  31, 1995 

Amendment  No.:  193 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10, 1993  (58  FR 
59750).  The  December  23, 1994,  letter 
provided  additional  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  31, 1995.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105.  The  above  Notice  was  to  be 
published  in  the  Federal  Register  of 
February  15, 1995.  The  notice  that  was 
inadvertently  published  at  60  FR  8762 
relates  to  a  licensing  action  which  has 
not  been  completed. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  7, 1994,  as  supplemented  by 
letters  dated  December  20, 1994,  and 
January  23, 1995. 

Brief  description  of  amendments:  The 
amendments  changed  the  number  of 
standby  diesel  generators  (SDGs) 
(emergency  power  source)  required  to 
be  operable  during  Mode  6  with  greater 
than  or  equal  to  23  feet  of  water  above 
the  reactor  vessel  flange,  from  two  to 
one.  The  amendment  also  allows 
limited  substitution  of  an  alternate 
onsite  emergency  power  source  for  one 
of  the  two  required  SDGs,  in  Mode  5, 
and  in  Mode  6  with  less  than  23  feet  of 
water.  In  addition,  certain  system 
specifications  that  are  affected  by  the 
changes  for  the  emergency  power  source 
were  also  changed. 

Date  of  issuance:  February  14, 1995 

Effective  date:  February  14, 1995,  to 
be  implemented  within  31  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  34;  Unit  2  - 
Amendment  No.  20 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical 


SpeciGcationsPublic  comnients 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (60  FR  5739, 
dated  January  30, 1995).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  1.  1995, 
but  stated  that,  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
is  contained  in  a  Safety  Evaluation 
dated  February  14, 1995. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  Texas 
77488 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
August  15, 1994,  as  supplemented  on 
December  21,  1994,  and  January  20, 
1995.  The  licensee's  submittals  of 
December  21.  1994.  and  January  20. 
1995,  provided  clarification  and  did  not 
change  the  original  no  significant 
hazards  consideration. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  by  increasing 
the  allowable  main  steam  isolation 
valve  (MSIV)  leakage  and  deleting  the 
requirements  applicable  to  the  MSIV 
leakage  control  system. 

Date  of  issuance:  Februar)-  22, 1995 

Effective  date:  February  22, 1995  and 
to  be  implemented  within  90  days. 

Amendment  No.:  207 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  14,  1994  (59  FR 
47169)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  22, 1995.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Librar\'. 
500  First  Street.  S.  E..  Cedar  Rapids.' 
Iowa  52401. 


Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County.  Illiaois 

Date  of  application  for  amendment: 
August  12, 1994,  as  supplemented  on 
October  14. 1994  and  February  6. 1995. 

Brief  description  of  amendment:  The 
amendment  modifies  Clinton  Power 
Station  Technical  Specification  3.6.5.1, 
"Drywell."  to  permit  a  one-time  only 
change  to  forego  performance  of  the 
drywell  bypass  leakage  rate  test  during 
the  fifth  refueling  outage  scheduled  to 
begin  in  March  1995. 

Date  of  issuance:  March  1.  1995 

Effective  date:  March  1, 1995 

Amendment  No.:  96 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28,  1994  (59  FR 
49427).  The  October  14,  1994,  and 
February  6.  1995,  submittals  consisted 
of  revisions  and  clarifications  which  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  notice.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1, 1995.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Qinton.  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  18,  1994 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4.0.5  to  delete  the  wording 
"except  where  specific  written  relief  has 
been  granted  by  the  Commission 
pursuant  to  10  CFR  50,  Section 
50.55a(g)(6)(i)."  This  change  allows  the 
licensee  to  implement  certain  10  CFR 
50.55a  relief  requests  while  the  relief 
requests  are  being  reviewed  by  the  NRC 
at  the  beginning  of  an  updated  interval. 

Date  of  issuance:  February  23, 1995 

Effective  date:  February  23. 1995 

Amendment  Nos.:  190/176 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21. 1994  (59  FR 
65817)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  23. 1995.  No  significant 


hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-423, 
MillstoneNuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
May  18. 1994 

Brief  description  of  amendment:  The 
amendment  modifies  the  operability 
requirements  for  the  fuel  building 
exhaust  filter  system.  The  amendment 
will  result  in  modifications  to  the 
applicability,  surveillance  requirement, 
and  bases  sections  of  Technical 
Specification  3/4.9.12.  "Fuel  Building 
Exhaust  Filter  System." 

Date  of  issuance:  Febniary  22.  199,') 

Effectiw  date:  As  of  the  diate  of 
issuance  to  be  implemented  within30 
days. 

Amendment  No.:  105 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22. 1994  (59  FR  32234) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  22. 19^5. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  Thantes  Valley  Campus.  574 
New  London  Turnpike.  Norwich.  CT 
06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County  .California 

Date  of  application  for  amendments: 
July  9. 1992 

Brief  description  of  amendments:  The 
amendments  extend  the  operating 
licenses  for  the  Diablo  Canyon  Nuclear 
Power  Plant.  Units  1  and  2  to  recover  or 
recapture  the  construction  period  of  the 
reactors.  Specifically,  the  amendments 
extend  the  expiration  date  of  the  Unit  1 
licen.-w  from  April  23.  2008,  to 
September  22.  2021.  and  the  expiration 
date  of  the  Unit  2  license  from 
December  9.  2010.  to  April  26.  2025. 

Date  of  issuance:  March  1. 1995 

Effective  date:  March  1. 1995 

Amendment  Nos.:  97  and  96 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:The  amendments 
revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  July  22.  1992  (57  FR  3257.=i) 
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The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  1,  1995.No 
significant  hazards  consideration 
comments  received:  Yes.  Comments 
from  the  San  Luis  Obispo  Mothers  for 
Peace  (MFP)  and  their  contentions  were 
admitted  into  this  proceeding.  These 
contentions  concern  the  adequacy  of  the 
licensee's  maintenance  and  surveillance 
program  and  interim  corrective  actions 
in  lieu  of  Thermo-Lag.  The  Atomic 
Safety  and  Licensing  Board,  in  its  initial 
decision  dated  November  4, 1994  (LBP- 
94-35),  authorized  the  staff  to  extend  the 
DCPP  operating  license  expiration  dates. 
Because  a  hearing  was  held  prior  to 
license  issuance,  the  staff  does  not  need 
to  make  a  Hnal  no  signiHcant  hazards 
consideration  determination. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
July  27,  1994.  as  supplemented  October 
27, 1994  and  February  3, 1995 

Brief  description  of  amendment:  The 
amendment  raises  the  authorized  Power 
Level  from  3293  MWt  to  a  new  limit  of 
3441  MWt. 

Date  of  issuance:  February  22, 1995 

Effective  date:  As  of  date  of  issuance 
and  is  to  be  implemented  prior  to 
startup  in  Cycle  9,  currently  scheduled 
to  occur  in  May  1995. 

Amendment  No.:  143 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications  and  license. 

Date  of  initial  notice  in  Federal 
Register  September  14,  1994  (59  FR 
47171)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Februar5'  22, 1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
June  23. 1994 


Brief  description  of  amendments:  The 
amendment  revises  Technical 
Specification  4.0.5,  which  provides  the 
requirements  for  inservice  inspection 
and  testing  of  ASME  Code  components, 
to  conform  to  Standard  Technical 
Specifications  (NUREG-1433). 
Date  of  issuance:  February  28. 1995 
Effective  date:  February  28, 1995 
Amendment  Nos.:  144  and  113 
Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  3. 1994  (59  FR  39595) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  28,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  OsterhouX  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  28, 1994,  and  supplemented  by 
letter  dated  December  29, 1994 

Brief  description  of  amendments: 
These  amendments  change  the 
Technical  Specifications  (TS)  for  the 
two  units  by  adding  reference  i20  (Unit 
1)  and  reference  il8  (Unit  2)  to  Section 
6.9.3.2  as  "PL-NF-90-001,  Supplement 
1,  'Application  of  Reactor  Analysis 
Methods  for  BWR  Design  and  Analysis: 
Loss  of  Feedwater  Heating  Changes  and 
Use  of  RETRAN  MOD  5.1,"  September 
1994."  These  additions  reflect  changes 
to  the  methodology  that  the  licensee  is 
using  to  perform  its  nuclear  fuel  reload 
analysis  for  the  two  units. 
Date  of  issuance:  February  28,  1995 
Effective  date:  February  28. 1995 
Amendment  Nos.:  145  and  114 
Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  21, 1994  (59  FR 
65819)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  28,  1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 


Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  31,  1994 

Brief  description  of  amendments: 
These  amendments  address  Section  5, 
"Remove  Temperature  Requirement  for 
Operational  Condition  5  (TSCR  94-44- 
0),  by  revising  TS  Table  1.2  and  TS 
Bases  3/4.9.11  to  remove  the  average 
reactor  coolant  temperature  requirement" 
in  Operational  Condition  (OPCON)  5, 
Refueling. 

Date  of  issuance:  January  27,  1995 

Effective  date:  January  27, 
1995Amendment  Nos.  88  and  50 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal ' 
Register:  November  9. 1994  (59  FR 
55884)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  27, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
November  16, 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  Section  3.10.8  and  the 
associated  Bases,  to  reduce  the 
maximum  allowable  control  rod  drop 
time  from  2.4  to  1.8  seconds. 

Date  of  issuance:  February  21,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  160 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  20, 1995  (60  FR  4203) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  21, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 


Saxton  Nuclear  Experimental 
Corporation,  Docket  No.  50-146,  Saxton 
Nuclear  Reactor  Facility 

Date  of  application  for  amendment: 
August  8, 1994.  as  supplemented  on 
October  28, 1994,  and  January  12, 1995. 

Brief  description  of  amendment:  The 
amendment  adds  characterization  as  an 
authorized  activity  at  Saxton  and 
improves  the  wording  of  the  technical 
specifications. 

Date  of  issuance:  February  22, 1995 

Effective  date:  February  22, 1995 

Amendment  No.:  12Amended  Facility 
License  No.  DPR-4:  Amendment 
changed  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  November  9, 1994.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  22,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Saxton  Community  Librarj'. 
911  Church  Street,  Saxton, 
Pennsylvania  16678 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
December  30, 1993,  as  supplemented  by 
letters  dated  June  3, 1994,  August  25, 

1994,  and  January  3, 19,  and  30, 1995. 
Brief  description  of  amendments: 

These  amendments  revise  TS  3.9.4, 
"Containment  Building  Penetrations," 
and  the  associated  bases  to  allow  both 
doors  of  the  containment  personnel 
airlock  to  be  open  at  the  same  time 
during  refueling  operations  provided 
certain  conditions  are  met. 
Date  of  issuance:  February  28, 1995 
Effective  date:  February  28, 1995 
Amendment  Nos.:  117  and  106 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1994  (59  FR 
49434).  The  additional  information 
contained  in  the  January  3, 19,  and  30, 

1995,  letters  were  clarifying  in  nature, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  NRC  staffs 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  28, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.  O.  Box  19557,  Irvine, 
California  92713 


Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request: 
December  19. 1994 

Brief  description  of  amendments:  The 
amendments  to  Technical  Specifications 
include:  (1)  a  revision  in  Table  3.7--3  to 
the  main  steam  safety  valve  (MSSV) 
setpoint  tolerance  from  plus  or  minus  1 
percent  to  plus  or  minus  3  percent,  (2) 
modification  of  the  bases  to  3/4.7.1.1  to 
increase  the  relieving  capacity  of  the 
MSSVs  to  at  least  12,984,660  pounds 
per  hour  which  corresponds  to 
approximately  112  percent  of  total 
secondar>'  steam  flow  at  100  percent 
rated  thermal  power,  (3)  modifications 
to  Table  3.7-1  to  reduce  the  allowable 
power  range  neutron  flux  high  setpoints 
for  multiple  inoperable  steam  generator 
safety  valves,  and  (4)  an  editorial 
correction  to  Bases  3/4.7.1.2  to  indicate 
required  auxiliary  feedwater  flow  at 
"1133  psia"  rather  than  "1133  psig." 
Date  of  issuance  March  1,  1995 
Effective  date:  March  1,  1995 
Amendment  Nos.:  112  and  103 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  505) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  1,  1995No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  1. 1995No  significant  hazards 
consideration  comments  received:  No 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  29. 1993 

Brief  description  of  amendment:  The 
proposed  changes  increase  the  amount 
of  boron  required  in  the  standby  liquid 
control  system. 
Date  of  issuance:  February  28.  1995 
Effective  date:  February  28. 1995 
Amendment  Nos.:  217.  233  and  191 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8. 1994  (59  FR  29635) 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  28. 1995. No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  librar}'.  South 
Street.  Athens.  Alabama  35611 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2.  and  3. 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  30. 1993  (TS  336) 

Brief  description  of  amendment:  The 
proposed  changes  revise  and  clarify  the 
spent  fuel  pool  water  level,  temperature, 
sampling,  and  analysis  surveillance 
requirements. 
Date  of  issuance:  March  2.  1995 
Effective  date:  March  2. 1995 
Amendment  Nos.:  218,  334  and  192 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22, 1993  (58  FR 
67862)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  2, 1995. No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Atixens  Public  library.  South 
Street.  Athens,  Alabama  35611 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2. 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
March  31, 1994 

Brief  description  of  amendment:  For 
Browns  Ferry  Units  1  and  3,  the 
proposed  changes  provide  for  operation 
in  the  extended  load  line  limit  region 
and  revised  rod  block  monitor 
operability  requirements.  For  all  three 
Browns  Ferry  units,  the  changes  delete 
a  obsolete  value  for  rated  loop 
recirculation  flow  rate,  relocate  cycle- 
specific  equations  to  the  Core  Operating 
Limits  report,  and  provide  other 
miscellaneous  changes. 
Date  of  issuance:  FehnxaTy  24, 1995 
Effective  date:  February  24, 1995 
Amendment  Nos.:  216.  232. 190 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28. 1994  (59  FR 
49437)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  24.  1995. No  significant 
hazards  consideration  comments 
received:  None 
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Local  Public  Document  Room 
location:  Athens  Public  library.  South 
Street.  Athens,  Alabama  35611 

Toledo  Edison  Qnnpany,  Centcrior 
Service  Company,  and  The  Cleveland 
Electric  Illiuninating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
October  7,  1994 

Brief  description  of  amendment: 
Eliminates  redundancy  in  system 
leakage  test  requirements  by  revising  TS 
3/4.5.2  and  its  associated  basis  for  the 
Emergency  Core  Cooling  System  and  TS 
3/4.6.2  and  its  associated  basis  for  the 
Containment  Spray  System. 

Date  of  issuance:  February  27, 1995 

Effective  date:  February  27. 1995  and 
to  be  implemented  within  90  days. 

Amendment  No.  195 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9, 1994  (59  FR 
55893)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  27,  1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  University  of  Toledo  Library, 
Documents  DepartFnent,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  18,  1994  (published  in 
Federal  Register  as  November  11, 1994) 

Brief  description  of  amendments:  The 
proposed  amendments  would  provide 
for  cycle-specific  allowances  to  account 
for  increases  in  the  Heat  Flux  Hot 
Channel  Factor  between  monthly 
surveillances. 

Date  of  issuance:  March  1, 1995 

Effective  date:  March  1, 1995,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  34;  Unit  2  - 
Amendment  No.  20 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  7, 1994  (59  FR 
63127)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  1, 1995.No  signihcant  hazards 
consideration  comments  received:  No. 


Locay  Public  Document  Boom 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington.  Texas  76019. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Pro)ect  No.  2,  Benton  County, 
Wasbmgton 

Date  of  application  for  amendment: 
October  31, 1994 

.    Brief  description  of  amendment:  The 
amendment  modifies  the  Techical 
Specifications  (TS)  to  (1)  add  two  action 
statements  that  would  provide  allowed 
outage  times  for  either  one  or  both  of  the 
scram  discharge  volume  (SUV)  vent  or 
drain  valves  less  stringent  than  the 
current  requirements  of  TS  3.0.3. ,  and 
(2)  change  the  surveillance  requirements 
for  the  SDV  vent  and  drain  valves  to 
conduct  the  testing  during  shutdown 
conditions  rather  than  at  power  as 
currently  required. 

Date  pf  issuance:  February  27,  1995 

Effective  date:  February  27, 1995 

Amendment  No.:  134 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21, 1994  (59  FR 
65828)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  27,  1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee 
NuclearPower  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
February  23,  1994 

Brief  description  of  amendment:  The 
amendment  revises  Kewaunee  Nuclear 
Power  Plant  (KNPP)  Technical 
Specification  (TS)  6.8.C  by  removing  the 
requirement  to  conduct  a  biennial 
review  of  plant  procedures  in 
accordance  with  American  National 
Standards  Institute  (ANSI)  N18.7-1976, 
Section  5.2.15.  Alternate  programs  that 
are  described  in  the  KNPP  Operational 
Quality  Assurance  Program  Description 
(OQAPD)  will  be  used  to  ensure  that 
procedures  are  reviewed  and 
maintained  current. 

Date  of  issuance:  February  23. 1995 

Effective  date:  February  23, 1995  and 
to  be  implemented  within  30  days. 

Amendment  No.:  115 


Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30, 1994  (59  FR  14903) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  23. 1995.No 
significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Conunission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportimity 
for  pubhc  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  fadlity 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 


example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  licen.se  amendment  has  been 
is.sued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
April  14, 1995,  the  licensee  may  file  a 


request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 


must  consist  of  a  sp>ecific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  amaterial  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectivene.ss  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
.should  al.so  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
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Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

NontJmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
SusquehannaSteam  Electric  Station, 
L^nit  2,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
February  7, 1995 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  allow  continued 
operation  with  one  neutron  flux  monitor 
system  channel  (>B"  channel) 
inoperable  and  should  the  remaining 
channel  become  inoperable  to  allow 
continued  plant  operation  for  7  days  to 
restore  one  of  the  two  inoperable 
channels. 

Date  of  issuance:  March  1. 1995 

Effective  date:  March  1, 1995 

Amendment  No.:  115 

Facility  Operating  License  No.  NFF- 
22:  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  On  February 
8,  1995,  the  staff  issued  a  Notif:e  of 
Enforcement  Discretion,  which  was 
immediately  effective  and  remained  in 
effect  until  this  amendment  was  issued. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  consultation 
with  file  Commonwealth  of 
Pennsylvania  and  final  no  significant 
hazards  considerations  determination 
arc  contained  in  a  Safety  Evaluation 
dated  March  1,  1995. 

Attorney  for  licensee:  Jay  Silbcrg,  Esq., 
Shaw,  Pittman,  Potts  &  Trovvhridge  2300 
N  Street  NW.,  Washington.  D.C.  20037 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18071. 

NRC  Project  Director  John  F.  Stolz 

Dated  at  Rockvilte.  Mar^'land,  this  8th  day 
nfVfarch  1995. 

For  the  Nuclear  Regulatory  Commis.sion 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects 
-  ni/[\',  Office  of  Nuclear  Reactor  Regulation 
jDoc  95-6207  Filed  3-14-95;  8;45  anij 
BILLING  COOE  7SMM1-F 


[Docket  No.  50-346] 

Toledo  Edison  Company,  et  al.;  Notice 
of  Withdrawal  of  Applications  for 
Amendments  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Toledo  Edison 
Company,  Centerior  Service  Company, 
and  the  Cleveland  Electric  Illuminating 
Company  (the  licensees)  to  withdraw  its 
March  13.  1992,  September  11, 1992. 
and  February  17. 1993.  applications  for 
proposed  amendments  to  Facility 
Operating  License  No.  NPF-3  for  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
No.  1,  located  in  Ottawa  County,  Ohio. 

The  proposed  amendments  would 
have  revised  the  facility  technical 
specifications  by  changing  the  venting 
requirements  for  the  Reactor  Coolant 
System,  deleting  figures  in  Section  5.1, 
"Design  Features — Site,"  and  revising 
the  Safety  Features  Actuation  System 
and  Steam  and  Feedwater  Rupture 
Control  System  Instrumentation 
Setpoints. 

The  Commission  had  previously 
issued  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  23, 1992 
(57  FR  10050),  for  the  March  13.  1992. 
application:  January  6,  1993  (58  FR  600) 
for  the  September  11. 1992,  application, 
and  June  23, 1993  (58  FR  34096).  for  the 
February  23.  1993,  application. 
However,  by  letter  dated  February  10, 
1995,  the  licensee  withdrew  the 
proposed  changes. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  March  13,  1992, 
September  11.  1992.  and  February  17. 
1993.  and  the  licensee's  Icttir  dated 
February  10,  1993.  which  withdrew  the 
applications  for  license  amendments. 
The  above  documents  arc  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gclman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  al  Rockville,  Maryland,  this  9th  day 
nf  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
fon  B.  Hopkins, 

Senior  Project  Manager,  Project  Directorate 
111-3.  Division  of  Reactor  Projei:ts  III/IV.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-6340  Filed  3-14-95;  8:45  am] 
BILLING  COOE  7S90-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Policy  Advisory  Committee 

AGENCY:  Omce  of  the  United  States 
Trade  Representative. 
AGENCY:  Notice  that  the  March  22, 1995 
meeting  of  the  Industry  Policy  Advisory 
Committee  will  be  held  from  9:30  a.m. 
to  2:30  p.m.  The  meeting  will  be  closed 
to  the  public  from  9:30  to  1:00  p.m.  The 
meeting  will  be  open  to  the  public  from 
1:00  p.m.  to  2:30  p.m. 

SUMMARY:  The  Industry  Policy  Advisory 
Committee  will  hold  a  meeting  on 
March  22, 1995  from  9:30  a.m.  to  2:30 
p.m.  The  meeting  will  be  closed  to  the 
public  from  9:30  to  1:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  I  have  determined 
that  this  portion  of  the  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  witli  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  from  1:00  p.m. 
to  2:30  p.m.  when  trade  policy  i.ssues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
hn  invited  to  comment. 
DATES:  The  meeting  is  scheduled  for 
March  22, 1995.  unless  otherwise 
notified. 

ADDRESSES  The  meeting  will  be  held  at 
the  Madison  Hotel,  located  at  15th  and 
M  streets.  NW..  Washington.  DC.  unlnss 
otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michnclle  Burslin.  Director  of  Public 
Liaison,  Office  of  the  United  State; 
Trade  Reproscntnfivc.  (202)  395-6120. 
Michael  Kantor. 

United  Slate.';  Trade  Rvprcsuntativas. 
IFR  Doc.  95-6316  Filed  3-14-95;  8:45  ain| 
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POSTAL  RATE  COMMISSION 
Notice  of  Facility  Visit 

March  10, 1095. 

Members  of  the  Commission  and  its 
advisory  staff  will  visit  the  offices  of 


WEFA  in  Bala  Cynwyd,  Pennsylvania 
on  Thursday,  March  16, 1995.  WEFA 
officials  will  explain  the  process  of 
preparation  of  the  economic  model  of 
direct  response  advertising  it  developed 
for  the  Direct  Marketing  Association,  A 
report  of  the  visit  will  be  on  file  in  the 
Docket  Room  of  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 
(FR  Doc,  95-6344  Filed  3-14-95;  8:45  am] 

BILUNO  COOC  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 
T.  Copenhafer,  (202)  942-8800 

Upon  written  request  copy  available 
firom:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
hiformation  Services,  Washington, 
D.C.  20549 

Extensions: 

Form  SE— File  No.  270-289 
Form  ID— File  No.  270-291 
Form  ET— File  No.  270-290 
Form  TH— File  No.  270-377 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  requested 
extension  of  Forms  SE,  ID,  ET,  and  TH. 
These  forms  are  used  by  persons  filing 
information  with  the  Commission 
electronically  on  the  EDGAR  system. 

Form  SE  is  used  by  electronic  filers  to 
submit  exhibits  in  paper  format.  An 
estimated  2,000  filings  on  Form  SE  are 
made  aimually  at  an  estimated  .10 
burden  hours  per  response. 

Form  ID  is  used  to  apply  for  EDGAR 
access  codes.  An  estimated  7,000  filings 
on  Form  ID  are  made  aimually  at  an 
estimated  .15  burden  hours  per  * 

response. 

Form  ET  is  used  to  transmit  electronic 
format  documents.  An  estimated  120 
filings  on  Form  ET  are  made  aimually 
at  an  estimated  .25  burden  hours  per 
response. 

Form  TH  is  used  to  provide 
notification  of  a  filer's  reliance  on  a 
temporary  hardship  exemption.  An 
estimated  200  filings  on  Form  ET  are 
made  annually  at  an  estimated  .33 
burden  hours  per  response. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  SEC 


rules  and  forms  to  David  T,  Copenhafer, 
Acting  Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW„ 
Washington.  D.C,  20549.  and  SEC 
Clearance  Office.  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (3235-0327,  3235-0328,  3235- 
0329,  and  3235-0425),  Room  3208,  New 
Executive  Office  Building,  Washington, 
D.C, 20543, 

Dated:  March  7, 1995. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
'  (FR  Doc.  95-6355  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  8010-01-M 

[Release  No.  34-35462;  File  No.  SR-BSE- 
95-1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Steele  Exchange.  Inc.,  Relating 
to  the  Value  Charges  on  Intermarttet 
Trading  System  Trades 

March  8. 1995, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U,S,C,  78s(b)(l),  notice  is 
hereby  given  that  on  February  3, 1995, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Or^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  make 
permanent  the  portion  of  its  fee 
schedule  pertaining  to  value  charges  on 
non-specialist  Intermarket  Trading 
System  ("ITS")  tildes  and  the  waiver  of 
ITS  user  fees.  By  a  filing,  which  the 
Commission  noticed  on  November  24, 
1992,  the  Exchange  amended  its  fee 
schedule  to  provide  for  a  $.003  per 
share  user  fee  on  net  outbound 
specialist  trades,  value  charges  of  $.002 
per  share  for  BSE  executions  up  to  and 
including  2,000  shares,  and  a  range  of 
value  charges  per  $1,000  contract  values 
for  all  BSE  executions  over  2,000 
shares.* 

Moreover,  the  Exchange  amended  its 
fee  schedule  to  provide  for  value 


charges,  and  waive  user  fees,  on  all  non- 
specialist  ITS  trades  for  a  one-year 
period.* 

By  a  fiUng,  which  the  Commission 
noticed  on  November  10, 1993,  the 
Exchange  extended  the  value  charges  on 
non-specialist  ITS  trades  and  the  waiver 
of  the  non-specialist  ITS  user  fees  for  a 
six-month  period. »  The  Exchange  now 
proposes  to  amend  permanently  its  fee 
schedule  to  impose  value  charges,  and 
waive  user  fees,  on  all  non-specialist 
ITS  trades  as  follows: 

Value  Charges 

First  $10  million  per  month— $.16  per 

$1,000  contract  value 
Next  $40  miUion  per  month— $.13  per 

$1,000  contract  value 
Next  $50  million  per  month— $.10  per 

$1,000  contract  value 
Next  $100  million  per  month— $,08  per 

$1,000  conti^ct  value 
Next  $300  million  per  month— $.05  per 

$1,000  contract  value 
$500.1  +  million  per  month — $,01  per 

$1,000  contract  value 
Maximum  charge  per  side  (non-cross) 

$100,00 
Maximum  charge  per  side  (cross)  $75.00 
I.T.S.  User  Fee — No  charge  for  non- 
specialist  firms 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  permanently  the 
Exchange's  fee  schedule  regarding 
certain  ITS  fees.  At  the  request  of  the 
Commisson.  the  Exchange  had 
temporarily  amended  a  portion  of  its 
proposed  rule  filing  SR-BSE-92-9 


'  See  Securities  Exchange  Act  Release  No.  31515 
(Nov.  24, 1992),  57  FR  56937  (notice  of  immediate 
effectiveness  of  File  No.  SR-BSE-92-9). 


'The  portion  of  the  proposed  rule  change  that 
was  amended  for  a  one-year  period  was  intended 
to  replace  the  ITS  user  fee  of  S.003  per  share  on 
"outbound  trades  only." 

'  See  Securities  Exchange  Act  Release  No.  33184 
(Nov.  10, 1993),  58  FR  60709  (notice  of  immediate 
effectiveness  of  File  No.  SR-BSE-93-22). 
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regarding  certain  ITS  transactions.  The 
Exchange  temporarily  amended  these 
fees  in  1992  for  a  one-year  period  and 
extended  these  fees  in  1993  for  a  six- 
month  period,  pending  the  outcome  of 
the  Market  2000  Study.*  The  affected 
fees  are  comprised  of  the  value  charges 
instituted  on  all  nonspecialist  outbond 
ITS  trades,  which  replaces  the  ITS  User 
Fee  of  $.003  per  share  on  all  outbound 
trades  incurred  by  non-specialist  firms. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
Section  6(b)(4)  of  the  Securities 
Exchange  Act  of  1934. 

B.  Self-Regulatory  OrganizaUon's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  biu-den 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change.' 

m.  Date  of  tfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
"purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 


'The  six-month  extension  expired  in  May  1994. 
BSE  did  not  seek  another  extension  until  this  filing. 

'  At  the  time  of  the  original  filing  in  1992.  the 
Exchange  solicited  comments  from  the  Fee 
Committee  of  the  Board  of  Governors,  comprised  of 
representatives  of  dealer-specialist,  retail,  and 
institutional  firms,  the  Executive  Committee,  which 
serves  as  the  Board  of  Governors  of  the  Clearing 
Corporation,  and  the  Board  of  Governors  of  the 
Exchange.  See  Securities  Exchange  Act  Release  No. 
31515  (Nov.  24. 1992),  57  FR  56937  (notice  of 
Immediate  effectiveness  of  File  No.  SR-BSE-92-9). 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those' that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-1 
and  should  be  submitted  by  April  5. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-6353  Filed  3-14-95;  8:45  am) 

BILUNO  CODE  8010-01-M 


[Release  No.  34-35463;  International  Series 
Release  No.  790;  File  No.  SR-CBOE-05- 
12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  IMargin  Levels  for  Currency 
Warrants  Based  on  the  Value  of  the 
U.S.  Dollar  in  Relation  to  the  Mexican 
Peso 

March  9, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  rule  19b-4  thereimder,* 
notice  is  hereby  given  that  on  March  6, 
1995,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission") 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  filed  the  original  proposal 
with  the  Commission  on  January  27, 
1995.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  Februarys,  1995. ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  Amendment  No.  1  to  the 


'  15  U.S.C.  78s(b)(l)  (1988). 
2 17  CFR  240.19b-4  (1991). 
'  See  Securities  Exchange  Act  Release  No.  35324 
(February  2.  1995).  60  FR  7599  (February  8, 1995). 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  margin  levels  for 
warrants  traded  on  the  Exchange  that 
are  based  upon  the  value  of  the  U.S. 
•dollar  in  relation  to  the  Mexican  peso 
("Mexican  Peso  Warrants").  The  text  of 
Amendment  No.  1  to  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
Amendment  No.  1  to  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  amendment.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  CBOE  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  the  Exchange's  proposal  to  list  and 
trade  Mexican  Peso  Warrants,  the  CBOE 
represented  that  "Exchange  will  require 
that  customer  positions  in  Mexican  Peso 
Warrants  be  subject  to  the  margin 
requirements  applicable  to  foreign 
currency  options."  *  The  Exchange  is 
now  amending  that  proposal  to  specify 
objective  margin  levels  that  will  be 
applicable  to  Mexican  Peso  Warrants 
trading  on  the  Exchange. 

The  Exchange  represents  that  it  has 
calculated  frequency  distributions 
reflecting  U.S.  dollar/Mexican  peso 
returns  for  all  one.  seven,  and  21  day 
periods  for  the  period  from  January  2, 
1992,  through  January  25, 1995  ("three 
year  period"),  and  for  the  period  from 
January  3. 1994.  through  January  25, 
1995  ("one  year  period").  The  Exchange 
further  represents  that  these 
distributions  demonstrate  that  97.5%  of 
all  seven  day  returns  for  the  three  year 
period  would  have  been  covered  by 
4.5%  of  the  underlying  peso  value  and 
that  95%  of  all  seven  day  returns  for  the 
one  year  period  would  have  been 
covered  by  approximately  10%  of  the 
underlying  peso  value.  Based  upon 
these  results,  the  Exchange  is  proposing 


to  set  the  margin  "add-on"  percentage 
for  Mexican  Peso  Warrants  at  12%  for 
both  initial  and  maintenance  margin, 
with  a  minimum  add-on  for  out-of-the- 
money  warrants  of  8%.  If,  as  a  resuU  of 
the  Exchange's  routine  monitoring  of 
margin  adequacy,  the  CBOE  determines 
that  a  different  percentage  would  be 
appropriate,  the  Exchange  will  file  a 
proposal  with  the  Commission  pursuant 
to  section  19(b)  of  the  Act  to  modify  the 
margin  add-on  percentages  applicable  to 
Mexican  Peso  Warrants. 

The  Exchange  believes  that 
Amendment  No.  1  to  the  proposed  rule 
change  is  consistent  with  section  6  of 
the  Act.  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  oft  he  Act.' 
in  particular,  in  that  the  proposal  will 
promote  just  and  equitable  principles  of 
trade  and  will  contribute  to  the 
protection  of  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that     « 
Amendment  No.  1  to  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

(c)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  Amendment 
No.  1  to  the  proposed  rule  change  were 
neither  solicited  nor  received. 

III.  Date  of  EfiRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-12  and  should  be 
submitted  by  April  5. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-6351  Filed  3-14-95;  8:45  am] 
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[Release  No.  34-<}5464;  International  Series 
Release  No.  791;  File  No.  SR-Phlx-«&-03] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Customized  Foreign 
Currency  Options  Transaction  Size 

March  9. 1995. 

On  January  17, 1995.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").  1  and  Rule  19b-4 
thereunder,  ^  a  proposed  rule  change  to 
reduce  the  minimum  transaction  size  for 
customized  foreign  currency  options 
("Customized  FCOs")  from  300  to  200 
contracts.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  January  30.  1995.  ^  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

On  November  1. 1994.  the 
Commission  approved  the  Exchange's 
proposal  to  trade  Customized  FCOs.  * 
Presently.  Phlx  Rule  1069(a)(6)  imposes 
a  300  contract  minimum  for  opening 
Customized  FCO  transactions.  The 


Exchange  represents  that  a  number  of 
midsized  corporations  and  institutions 
have  told  the  Exchange  that  the  current 
minimum  contract  value  is  too  large  for 
their  purposes.  The  Exchange,  therefore, 
proposed  to  reduce  the  minimum 
opening  transaction  size  for  Customized 
FCO  transactions  to  200  contracts.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  ^  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
designed  to  make  the  Customized  FCO 
market  accessible  to  smaller  corporate 
FCO  users  while  maintaining  the  focus 
of  this  market  towards  institutional 
investors.  As  a  result,  the  Commission 
believes  that  the  proposal  may  serve  to 
add  liquidity  to  this  market  which 
would  benefit  all  users  of  Customized 
FCO's. 

Moreover,  even  with  lowering  the 
minimum  opening  transaction  size  to 
200  contracts,  the  average  value  of  an 
opening  Customized  FCO  transaction 
will  be  approximately  $10  million.^  The 
Commission  believes  that  this  level  is 
sufficient  to  ensure  that  Customized 
FCO  market  continues  to  be  used  almost 
exclusively  by  institutional  investors. 
The  Commission  also  notes  that  this 
dollar  value  is  equivalent  to  the 
minimum  opening  transaction  size  that 
the  Commission  required  in  approving 
proposals  by  the  American  Stock 
Exchange.8  the  Chicago  Board  Options 
Exchange.^  and  the  Pacific  Stock 
Exchange'"  for  trading  flexible  exchange 
options  ("FLEX  Options").  As  a  resuU. 
the  Commission  believes  that  this 
proposal  does  not  raise  any  regulatory 
concerns  that  were  not  adequately 
addressed  by  the  Exchange  when  the 


'W. 


'  15  U.S.C  78f(b)(5)  (1988). 


6  17  CFR  200.3O-3(a)(12)  (1994). 

•  15  U.S.C.  78s{b)(l)  (1988). 

2  17  CFR  240.19b-4  (1992). 

'  See  Securities  Exchange  Act  Release  No.  35261 
(January  23. 1995).  60  FR  5745  (January  30, 1995). 

•*  See  Securities  Exchange  Act  Release  No.  34925 
(November  1, 1994),  59  FR  55720  (November  8, 
1994)  ("Exchange  Act  Release  No.  34925"). 


'  The  Exchange  represents  that  the  average  value 
of  a  300  contract  Customized  FCO  transaction,  at 
prevailing  exchange  rates,  is  approximately  SIS 
million.  Reducing  the  minimum  opening 
transaction  size  to  200  contracts  would  still  result 
in  an  average  minimum  transaction  value  of 
approximately  SlO  million. 

•15  U.S.C.  78(b)(5)  (1988). 

'  See  supra  note  5. 

•  See  Securities  Exchange  Act  Release  No.  32781 
(August  20.  1993).  58  FR  45360  (August  27,  1993). 

•See  Securities  Exchange  Act  Release  Nos.  32694 
(July  29.  1993).  58  FR  41814  (August  5.  1993),  and 
31920  (February  24.  1993).  58  FR  12280  (March  3. 
1993). 

<°  See  Securities  Exchange  Act  Release  No.  34364 
Quly  13, 1994),  59  FR  36813  (July  19,  1994). 
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Commission  approved  the  trading  of 
Customized  FCOs." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-Fhlx-95-03) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Mvgarel  H.  McFu-Und. 
Deputy  Secretary. 
IFR  Doc.  95-6352  Filed  3-14-95;  8:45  am] 
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[R«<.  No.  IC-20948;  No.  812-0074] 

Aetna  Insurance  Company  of  America, 
etal. 

March  9, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANTS:  Aetna  Insurance  Company 
of  America  ("Aetna");  Variable  Annuity 
Account  I  of  Aetna  ("Account  I"), 
Variable  Annuity  Account  II  of  Aetna 
("Account  n"),  and  any  other  Separate 
Accounts  established  in  the  fiiture  by 
Aetna  ("Futtue  Accounts,"  and  together 
with  Accounts  I  and  D,  "Separate 
Accounts")  to  support  certain  group  and 
individual  deferred  variable  annuity 
contracts  ("Contracts")  or  other  variable 
annuity  contracts  that  are  substantially 
similar  in  all  material  respects  to  the 
Contracts  ("Other  Contracts")  and  that 
may  be  issued  in  the  future  by  Aetna;  ^ 
Aetna  Life  Insurance  and  Annuity 
Company  ("AUAC"),  the  principal 
underwriter  of  the  Contracts;  and  Any 
Member  Broker-Dealer  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  That  May  hi  The  Future 
Serve  As  Principal  Underwriter  For  The 
Contracts  ("Future  Underwriters"). 
RELEVANT  1040  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seeking  an  order  permitting  the 
deduction  of  a  mortality  and  expense 
risk  change  from  the  assets  of  the 
Separate  Accounts  in  connection  with 


"See Exchange  Act  Release  No.  34925,  supra 
note  4. 

"15  U.S.C.  788(b)(2)  (1988). 
"17  C3TI  200.30-3(a)(12)  (1994). 

'  Applicants  have  undertaken  to  amend  their 
application  during  the  Notice  Period  to  include  the 
representation  that  Future  Contracts  will  be 
substantially  similar  "in  all  material  respects"  to 
the  Contract. 


the  issuance  and  sale  of  the  Contracts  or 
Other  Contracts. 

FILING  DATE:  The  application  was  filed 
on  June  24, 1994,  and  amended  on 
December  23, 1994  and  February  23, 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  3, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  ofthe  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Aetna  Insurance 
Company  of  America,  151  Farmington 
Avenue,  Hartford,  Connecticut  06156. 
FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  M.  Hunold,  Assistant  Special 
Counsel,  or  Wendy  F.  Friedlander, 
Deputy  Chief,  at  (202)  942-0670,  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Aetna,  a  stock  life  insurance 
company,  is  a  wholly-owned  subsidiary 
of  Aetna  Life  Insurance  and  Annuity 
Company  ("ALIAC"),  which  is,  in  turn, 
a  wholly-owned  subsidiary  of  Aetna 
Life  and  Casualty  Company.  Aetna  is  in 
the  process  of  qualifying  to  do  business 
and  obtaining  licenses  to  sell  insurance 
in  alljurisdictions  except  New  York. 

2.  Tne  Separate  Accoimts  are  or  will 
be  established  by  Aetna  for  the  purpose 
of  funding  variable  annuity  contracts. 
The  Separate  Accounts  are  or  will  be 
registered  under  the  1940  Act  as  unit 
investment  trusts.  Assets  of  the  Separate 
Accoimts  will  be  allocated  among  the 
shares  of  one  or  more  registered  open- 
end  investment  companies  ("Fimds"), 
some  of  which  may  be  managed  by 
ALIAC  or  its  affiliates. 

3.  ALIAC  is  the  principal  imderwriter 
of  the  Contracts  and  may  act  as 
investment  adviser  to  some  of  the 
Funds.  ALIAC  is  registered  as  a  broker- 
dealer  imder  the  Securities  Exchange 


Act  of  1934  and  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  ALIAC  is  a  member  of 
NASD. 

4.  Non-tax  qualified  Contracts  are 
funded  through  Account  I  and  Contracts 
purchased  and  used  in  connection  with 
retirement  plans  under  Sections  401(a) 
or  403(b)  of  the  Internal  Revenue  Code, 
as  amended  ("Code")  are  funded 
through  Account  n.  Individual 
Contracts  quaUfying  for  favorable 
federal  income  tax  treatment  under 
Section  408  ofthe  Code  and  Contracts 
purchased  by  deferred  compensation 
plans  under  Section  457  ofthe  Code 
may  be  funded  through  either  Account 

I  or  Accoimt  D. 

5.  The  Contracts  may  provide  for, 
among  other  things  single  or  installment 
premium  payments,  or  a  combination  of 
the  two,  and  deferred  or  immediate 
annuity  payments  on  a  fixed  or  variable 
basis  beginning  on  a  date  elected  by  the 
Contract  owners  and  in  no  event  later 
than  certain  contractually  established 
dates  ("Retirement  Date").  Additionally, 
Contract  owners  may  allocate  premium 
payments  to;  (a)  One  or  more  ofthe 
Funds  available  under  a  Contract;  (b)  in 
some  Contracts  to  a  fixed  Interest 
Option,  which  is  part  of  Aetna's  general 
account:  and  (c)  in  some  Contracts  to  a 
Credited  Interest  Option,  with  or 
without  a  market  value  adjustment  upon 
redemption  prior  to  the  end  of  a 
guaranteed  term,  and  assets  attributable 
to  such  an  option  may  be  held  in 
Aetna's  general  account  or  in  a  non- 
insulated,  none-utilized  separate 
account  of  Aetna. 2 

6.  The  Contracts  provide  for  the 
payment  of  a  standard  death  benefit 
equal  to  the  greater  of  (i)  the  cash  value 
of  the  Contract  account,  or  (ii)  the  sum 
of  purchase  payments  less  any 
withdrawals,  or  (iii)  the  contract 
holder's  accoimt  value  at  the  most 
recent  seventh  year  anniversary  of  the 
Contract  adjusted  for  purchase 
payments,  withdrawals  and  amounts 
applied  to  an  annuity  option.  The 
Contracts  also  provide  for  the  payment 
of  an  enhanced  death  benefit  equal  to 
the  greater  of  (i)  the  cash  value  of  the 
Contract  accoimt,  or  (ii)  during  the  first 
year  ofthe  Contract,  the  amount  of 
premiums  paid  (adjusted  for  any 
withdrawals  and  any  amount  paid  to  an 
annuity  option),  or  (iii)  during 
subsequent  years  of  the  Contract,  an 


amount  determined  by  increasing 
premiums  paid  in  prior  years  by  a 
contractually-determined  factor 
(adjusted  for  any  withdrawals  or  any 
amounts  paid  for  an  aimuity  option),  or 
(iv)  cash  value  on  the  most  recent 
seventh  year  anniversary  of  the 
Contract,  adjusted  for  purchase 
payments,  withdrawals  and  amounts 
applied  to  an  annuity  option.^ 

7.  Various  fees  and  charges  are 
deducted  under  the  Contracts.  Aetna 
may  impose  a  maximum  annual 
maintenance  charge  of  $35  under  the 
Contracts  for  administrative  services 
provided  to  Contract  holders.  Aetna 
currently  deducts  a  $30  annual 
maintenance  charge  from  Cash  Value  on 
the  Contract  date,  on  each  Contract 
Anniversary  prior  to  the  Retirement 
Date,  and  upon  termination  of  the 
Contract.  In  addition,  Aetna  reserves  the 
right  to  deduct  a  daily  administrative 
expense  charge  of  up  to  0.25%,  on  an 
annual  basis,  ofthe  net  asset  value  of 
the  Separate  Accounts,  to  cover  its 
administrative  expenses  during  the 
accumulation  period  and  the  annuity 
period.  Ofthe  0.25%  maximum 
administrative  expense  charge,  Aetna 
currently  deducts  0.15%  annually  ofthe 
average  daily  net  assets  of  the  Separate 
Accounts  during  the  accumulation 
period.  An  administrative  charge 
currently  is  not  imposed  during  the 
annuity  period. 

8.  No  charge  currently  is  made  for 
transfers  of  cash  values  among  the 
Funds  or  from  a  Fund  to  a  Fixed  or 
Credited  Interest  Option  during  the 
accumulation  period.  Aetna  reserves  the 
right  to  establish  a  minimum  amount  for 
transfers  and  to  impose  a  transfer  charge 
of  up  to  $10  for  each  transfer  request 
after  the  first  twelve  requests  in  each 
Contract  year  to  reimburse  Aetna  for  its 
transfer  administrative  costs  during  the 
accumulation  period.  No  transfer  fees 
are  charged  during  the  annuity  f>eriod. 

9.  No  profit  is  anticipated  from  the 
maintenance  charge,  transfer  fee  and 
administrative  expense  charges,  which 
will  not  be  greater  than  Aetna's  average 
expected  cost  ofthe  services  to  be 
provided,  defined  in  accordance  with 
Rule  26a-l  under  the  1940  Act. 


'  Applicants  are  not  requesting  Commission 
review  of  whether  the  Fixed  Interest  Option  or  any 
other  Credited  Interest  Option  under  the  Contracts 
are  securities  required  to  be  registered  under  the 
1933  Act.  Applicants  will  not  consider  any  order 
issued  as  a  result  of  this  application  to  be  an 
expression  of  any  view  by  the  Commission  on  this 
issue. 


'The  death  benefit  calculations  in  (iii)  under  the 
standard  death  benefit  and  in  (ii).  (iii)  and  (iv) 
under  the  enhanced  death  benefit  apply  until  the 
Certificate  Holder  or  annuitant  reaches  the  death 
benefit  maximum  age  shown  in  the  Contract. 
Thereafter,  the  death  benefit  is  only  adjusted  for 
purchase  payments,  withdrawals  and  amounts 
applied  to  annuity  options.  Currently,  there  is  no 
limitation  on  the  maximum  death  benefit  payable 
under  the  standard  death  benefit  or  the  enhanced 
death  benefit;  however,  Aetna  reserves  the  right  in 
the  future  to  impose  a  limitation  on  the  maximum 
allowable  death  benefit  under  (iii)  under  the 
standard  and  under  (ii),  (iii)  and  (iv)  under  the 
enhanced  death  benefit. 


Applicants  intend  to  rely  on  Rules  26a- 
1  and  6c-8(c)  under  the  1940  Act  for  the 
necessary  exemptive  reUef  to  permit 
imposition  of  these  fees.  Aetna 
represents  that  it  will  monitor  its 
administrative  expenses  and  the 
proceeds  of  these  charges  on  at  least  an 
annual  basis  to  ensure  compliance  with 
Rule  26a-l  under  the  1940  Act. 

10.  No  charge  currently  is  deducted 
for  premium  taxes.  Aetna  reserves  the 
right,  however,  to  deduct  such  taxes 
from  cash  value  under  the  Contracts  at 
the  time  such  taxes  are  payable.  Aetna 
reserves  the  right  to  offer  Other 
Contracts  that  permit  the  deduction  of 
premium  taxes  from  cash  values  or 
purchase  payments.  No  charges 
currently  are  made  for  federal,  state  or 
local  taxes,  other  than  premium  taxes, 
that  Aetna  incurs  or  that  may  be 
attributable  to  a  Separate  Account  or  the 
Contracts.  Aetna  reserves  the  right  to 
deduct  such  taxes  in  the  future  for  any 
such  tax  or  economic  burden  from  any 
sales  load  payable  to  Aetna  vnth  respect 
to  the  Contracts.  Aetna  will  not  deduct 
any  such  taxes  from  the  assets  of  the 
Separate  Accounts  unless  it  has  been 
specifically  authorized  to  do  so  by  the 
Commission.  Apphcants  intend  to  rely 
on  Rule  26a-2(d)  under  the  1940  Act  to 
permit  the  deduction  of  taxes  from  the 
assets  of  a  Separate  Account. 

11.  No  sales  charge  is  deducted  from 
premium  payments.  Aetna  reserves  the 
right  to  deduct  a  contingent  deferred 
sales  charge  ("CDSC")  of  up  to  9%  of 
the  amount  withdrawn,  on  partial  or  full 
Contract  surrenders  and  withdrawals  of 
Account  Value,  and  upon  election  of 
certain  annuity  payment  options,  to 
compensate  Aetna  for  its  distribution 
expenses.  The  CDSC  is  applied  to 
purchase  payments  and  not  to  any 
increases  in  Account  Value.  The 
maximum  CDSC  currently  is  7%, 
decreasing  by  up  to  1%  per  year  after 
payment  of  a  purchase  payment  until  it 
reaches  zero  after  seven  years.  The 
aggregate  CDSC  is  guaranteed  never  to 
exceed  8.5%  of  aggregate  premium 
payments.  The  CDSC  may  be  waived 
under  certain  specified  circumstances. 
Amounts  attributable  to  purchase 
payments  are  considered  withdrawn 
before  amounts  attributable  to  income, 
and  the  oldest  purchase  payments  are 
considered  withdrawn  first  when 
determining  the  amount  of  CDSC  that 
should  be  apphed. 

12.  Aetna  anticipates  that  the  CDSC 
will  not  generate  revenues  that  will  be 
sufficient  to  pay  all  its  distribution 
costs.  Excess  distribution  costs,  thus, 
would  be  paid  out  of  Aetna's  general 
assets,  which  may  include  profits 
derived  from  the  mortality  and  expense 
risk  charge  assessed  under  the 


Contracts.  Applicants  will  rely  on  Rule 
6c-6  under  the  1940  Act  to  deduct  the 
CDSC. 

13.  A  daily  charge  will  be  deducted 
from  the  net  assets  of  the  Separate 
Accounts  to  compensate  Aetna  for 
assuming  certain  mortality  and  expense 
risks.  Aetna  currently  charges  0.35%  for 
the  expense  risk,  0.75%  for  standard 
mortality  risks,  and  0.15%  for  the 
enhanced  death  benefit,  or  a  current 
total  charge  of  1.25%.  Aetna  reserves 
the  right  to  charge  up  to  .90%  on  an 
annual  basis  for  standard  mortality 
risks,  in  which  event  the  chaise  for 
mortaUty  and  expense  risks  would  be  at 
a  maximum  annual  rate  of  1.40%  of  net 
assets. 

14.  The  mortality  risk  arises  horn 
Aetna's  contractual  obUgation  to  make 
annuity  payments  (in  accordance  with 
the  annuity  tables  and  other  provisions 
in  the  Contracts)  regardless  of  how  long 
any  individual  annuitant  or  all 
annuitants  may  live.  The  mortality  risk 
is  that  an  annuitant  will  Uve  longer  than 
predicted  by  Aetna's  actuarial 
projections,  thereby  resulting  in  higher 
than  expected  annuity  payments.  "Hiis 
undertaking  assures  that  neither  an 
annuitant's  own  longevity,  nor  an 
improvement  in  general  life  expectancy, 
will  adversely  affect  the  monthly 
annuity  payments  that  the  annuitant 
will  receive  under  the  Contracts.  Aetna 
also  assumes  a  mortality  risk  in  that 
Aetna  may  be  obligated  to  pay  either  a 
standard  death  benefit  or  an  enhanced 
death  benefit  in  excess  of  a  contract 
holder's  account  value. 

15.  The  expense  risk  assumed  by 
Aetna  is  the  risk  that  chaises  for 
administration  expenses,  which  are 
guaranteed  not  to  increase  for  the  life  of 
the  Contracts,  may  be  insufficient  to 
cover  the  actual  costs  of  issuing  and 
administering  the  Contracts  or  Other 
Contracts. 

16.  Aetna  currently  anticipates  that, 
under  ordinary  circumstances,  the 
mortality  and  expense  risk  charge  will 
be  more  than  sufficient  to  cover  its 
costs.  Accordingly,  any  excess  will  be 
profit  to  Aetna  and  may  be  available  to 
pay  distribution  costs  for  the  Contracts 
that  are  not  covered  by  funds  derived 
from  the  CDSC. 

Applicants'  Legal  Analysis 

1.  Applicants  request  exemptions 
under  Section  6(c)  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Accounts  in  connection  with 
funding  the  Contracts  and  Other 
Contracts.  Applicants  further  request 
that  such  exemptive  relief  be  extended 
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to  ALIAC  as  principal  underwriter  for 
the  Aetna  Contracts  and  to  Future 
Underwriters,  a  class  consisting  of 
broker-dealers  who  may,  in  the  ftiture, 
act  as  principal  underwriters  of  the 
Contracts.  Applicants  submit  that  the 
requested  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  state  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Other  Contracts  funded  by  the  Separate 
Accounts  or  distributed  by  any  Future 
Underwriter  are  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Without  the  requested  relief, 
exemptive  relief  would  have  to  be 
requested  for  each  new  separate  account 
established  to  fund  the  Other  Contracts 
or  for  each  Future  Underwriter.  Such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  not  already  addressed  in  this 
application.  The  requested  relief  would 
eliminate  the  need  for  the  filing  of 
redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses,  maximizing  efficient  use  of 
resources  and,  thus,  promoting 
competitiveness  in  the  variable  annuity 
market.  Both  the  delay  and  the  expense 
of  repeatedly  seeking  exemptive  relief 
would.  Applicants  assert,  impair 
Aetna's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise.  If  Aetna  were  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
additional  protection  or  benefit  and 
could  be  disadvantaged  by  Aetna's 
increased  overhead.  Applicants  submit, 
therefore,  that  the  requested  relief  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  grant  an 
exemption  firom  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  1940  Act. 

4.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  ht>m 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 


any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

5.  Applicants  submit  that  Aetna  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  under 
the  Contracts  with  the  standard  death 
benefit  is  a  reasonable  and  proper 
insurance  charge  to  compensate  Aetna 
for  assuming  certain  risks  under  the 
Contracts,  including  the  risk  that:  (a) 
annuitants  under  the  Contracts  will  live 
longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  (b)  the  cash 
value  will  be  less  than  the  death  benefit; 
and  (c)  administrative  expenses  will  be 
greater  than  amounts  derived  from  the 
administrative  charges.  Thus, 
Applicants  assert  that  this  charge  is 
consistent  with  the  protection  of 
investors. 

6.  Aetna  represents  that  the  annual 
charge  of  1.25%  of  net  assets  for 
mortaUty  and  expense  risks  (.90%  and 
.35%,  respectively)  assumed  by  it  in 
connection  with  the  standard  death 
benefit  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts.  This  representation  is  based 
upon  Aetna's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  Applicants  represent  that 
Aetna  will  maintain  at  its  principal 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey.* 

7.  Applicants  further  represent  that 
the  additional  mortality  risk  charge  of 
0.15%  for  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
assumed  under  the  Contracts.  Based  on 
an  actuarial  analysis  of  the  cost  of 
providing  an  enhanced  death  benefit,  it 
was  determined  that  the  additional 
mortality  risk  charge  of  up  to  0.15%  was 
a  reasonable  charge  for  providing  the 
enhanced  death  benefit  in  relation  to  the 
risks  assumed  by  Aetna  under  the 
Contracts.  Aetna  will  maintain  at  its 
principal  offices,^  available  to  the 
Commission,  upon  request,  a 


*  Applicants  have  undertaken  to  amend  their 
application  during  the  Notice  Period  to  include  this 
representation. 

'Applicants  have  undertaken  to  amend  their 
application  during  the  Notice  Period  to  include  this 
representation. 


memorandum  setting  forth  in  detail  the 
methodology  used  in  determining  that 
the  additional  risk  charge  of  up  to 
0.15%  for  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
assumed  by  Aetna  under  the  Contracts. 

8.  Similarly,  prior  to  making  available 
any  Other  Contracts  through  the 
Separate  Accounts,  Applicants 
represent  that  the  mortality  and  expense 
risk  charges  imder  such  Other  Contracts 
will  be  within  the  range  of  industry 
practice  for  comparable  contracts.  Aetna 
undertakes  to  maintain  at  its  principal 
offices,  available  to  the  Commission 
upon  request,  memoranda  setting  forth 
in  detail  the  products  analyzed  in  the 
course  of,  and  the  methodology  and 
results  of,  of  its  comparative  surveys 
and  analyses  in  reaching  these 
determinations. 

9.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC  deducted  under  the  Contracts. 
Aetna  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Accounts  and  the 
Contract  holders.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Aetna  at  its  administrative  offices 
and  will  be  available  to  the 
Commission. 

10.  Applicants  represent  that  Other 
Contracts  will  be  offered  only  if  Aetna 
concludes  that  the  proposed 
distribution  financing  arrangement  will 
benefit  such  Other  Contracts  and  the 
Separate  Accounts  established  in 
connection  with  their  issuance  and  the 
Contract  owners.  The  basis  for  such 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Aetna  at  its  administrative  offices 
and  will  be  made  available  to  the 
Commission,  upon  request.^ 

11.  Accordingly,  Applicants  assert 
that  the  deduction  for  the  assumption  of 
mortality  and  expense  risks  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

12.  Aetna  also  represents  that  the 
Separate  Accounts  will  only  invest  in 
management  investment  companies 
which  imdertake,  in  the  event  they 
should  adopt  a  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
a  board  of  directors  or  trustees,  a 


°  Applicants  have  undertaken  to  amend  their 
application  during  the  Notice  Period  to  include 
these  representations. 


majority  of  whom  are  not  "interested 
persons"  of  the  company,  formulate  and 
approve  any  such  plan  in  accordance 
with  Rule  12b-l. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  to  permit  the 
daily  deduction  from  the  assets  of  the 
Separate  Accounts  of  the  charge  for 
assumption  of  mortality  and  expense 
risks,  including  an  enhanced  death 
benefit,  at  a  maximum  annual  rate  of 
1.40%  of  net  assets,  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-6354  Filed  3-14-95;  8:45  am) 
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The  First  Trust  Special  Situations 
Trust,  et  al.;  Notice  of  Application 

March  8, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  First  Trust  Special 
Situations  Trust,  Target  Equity  Trust, 
Value  Ten  Series  1  and  subsequent 
series,  and  Nike  Securities  L.P. 
("Nike"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  sections  6(c)  and  17(b)  fit)m 
section  17(a). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  a  terminating 
series  of  a  unit  investment  trust  to  sell 
portfolio  securities  to  a  new  series  of  the 
trust. 

FMJNO  DATE:  The  application  was  filed 
on  November  3, 1994,  and  was  amended 
on  March  3, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  3, 1995  and  should  be 
accompanied  by  proof  of  service  on 
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applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Nike  Securities  L.F., 
1001  Warrenville  Road,  Suite  3000, 
Lisle,  Illinois  60532. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  First  Trust  Special  Situations 
Trust  (the  "Trust"),  a  unit  investment 
trust  registered  under  the  Act,  consists 
of  a  number  of  series  ("Series"),  each  of 
which  will  be  similar  but  separate  and 
designated  by  a  different  series  number. 
Target  Equity  Trust,  Value  Ten  Series  1 
is  of  one  of  the  Series  of  the  Trust.  Nike 
is  the  sponsor  for  each  Series  (the 
"Sponsor").  Applicants  request  that  the 
relief  sought  herein  apply  to  any  future 
Series  that  has  the  characteristics 
described  below  and  in  the  application. 

2.  Each  Series  will  have  a  portfolio 
which  contains  equity  securities 
("Equity  Securities")  which  are  (i) 
actively  traded  (j.e.,  have  had  an  average 
daily  trading  volume  in  the  preceding 
six  months  of  at  least  500  shares  equal 
in  value  to  at  least  25,000  United  States 
dollars)  on  an  exchange  (an 
"Exchange")  which  is  either  (a)  a 
national  securities  exchange  which 
meets  the  qualifications  of  section  6  of 
the  Securities  Exchange  Act  of  1934  or 
(b)  a  foreign  securities  exchange  that 
meets  the  qualifications  set  out  in  the 
proposed  amendment  to  rule  12d3- 
1(d)(6)  under  the  Act,  as  proposed  by 
the  Commission,)  and  that  releases 
daily  closing  prices,  and  (ii)  included  in 
a  published  index  (an  "Index"). 

3.  The  investment  objective  of  each 
Series  is  to  seek  a  greater  total  return 
than  the  stocks  comprising  an  entire 
related  Index  (e.g.,  the  Dow  Jones 
Industrial  Average  ("DJIA"),  the  Hang 
Seng  Index,  or  the  Financial  Times 
Industrial  Ordinary  Share  Index). 
Certain  of  the  Series  will  acquire 
approximately  equal  values  of  a 
designated  nurnhner  of  stocks  in  the  DJIA 
having  the  highest  dividend  yields  as  of 
a  specified  date  and  will  hold  those 
stocks  for  a  designated  period.  Other 


'  Investment  Company  Act  Release  No.  1 7096 
(Aug.  3, 1989)  (proposing  amendments  to  rule 
12d3-l). 


Series  will  create  their  portfolios  in  a 
similar  manner  using  securities  that  are 
included  in  other  Indices.  The  Sponsor 
of  the  Series  intends  that,  as  each  Series 
terminates,  a  new  Series  ("New  Series") 
based  on  the  appropriate  Index  will  be 
offered  for  the  next  period. 

4.  Each  Series  has  or  will  have  a 
contemplated  date  (a  "Rollover  Date") 
on  which  holders  of  units  in  that  Series 
(the  "Rollover  Series")  may  at  their 
option  redeem  their  units  in  the 
Rollover  Series  and  receive  in  return 
units  of  a  New  Series  which  is  created 
on  or  about  the  Rollover  Date. 

5.  There  is  normally  some  overlap 
from  year  to  year  in  the  stocks  having 
the  highest  dividend  yields  in  an  Index 
and,  therefore,  between  the  portfolios  of 
each  Rollover  Series  and  the 
corresponding  New  Series.  For  example, 
of  the  ten  securities  selected  for 
inclusion  in  Value  Ten  Series  5  on 
September  7, 1994,  eight  were  still 
among  the  top  ten  dividend  yielding 
stocks  in  the  DJIA  as  of  the  date  of  the 
amended  application. 

6.  In  connection  with  its  termination, 
each  Rollover  Series  sells  all  of  its 
portfolio  securities  on  an  Exchange  as 
quickly  as  practicable,  but  over  a  period 
of  time  so  as  to  minimize  any  adverse 
impact  on  the  market  price.  Similarly,  a 
New  Series  acquires  its  portfolio 
securities  in  purchase  transactions  on 
an  Exchange.  This  procedure  creates 
brokerage  commissions  on  portfolio 
securities  of  the  same  issue  that  are 
borne  by  the  holders  of  units  of  both  the 
Rollover  Series  and  the  New  Series. 
Applicants,  therefore,  request  an 
exemptive  order  to  permit  any  Rollover 
Series  to  sell  portfolio  securities  to  a 
New  Series  and  a  New  Series  to 
purchase  those  securities. 

7.  In  order  to  minimize  overreaching, 
the  Sponsor  will  certify  to  the  trustee  of 
the  Rollover  Series  and  the  New  Series, 
within  five  days  of  each  sale  from  a 
Rollover  Series  to  a  New  Series,  (a)  that 
the  transaction  is  consistent  with  the 
policy  of  both  the  Rollover  Series  and 
the  New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the  date 
of  such  transaction,  and  (c)  the  closing 
sales  price  on  the  Exchange  for  the  sale 
date  of  the  securities  subject  to  such 
sale.  The  trustee  will  then  countersign 
the  certificate,  imless,  in  the  unlikely 
event  that  the  trustee  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  the  Sponsor  orally  of  any  such 
disagreement  and  returns  the  certificate 
within  five  days  to  the  Sponsor  with 
corrections  duly  noted.  Upon  the 
Sponsor's  receipt  of  a  corrected 
certificate,  if  the  Sponsor  can  verify  the 
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correct  price  by  reference  to  an 
independently  published  list  of  closing 
sales  prices  for  the  date  of  the 
transaction,  the  Sponsor  will  ensure  that 
the  price  of  units  of  the  New  Series,  and 
distributions  to  holders  of  the  Rollover 
Series  with  regard  to  redemption  of 
their  units  or  termination  of  the 
Rollover  Series,  accurately  reflect  the 
corrected  price.  To  the  extent  that  the 
Sponsor  disagrees  with  the  trustee's 
corrected  price,  the  Sponsor  and  the 
trustee  will  jointly  determine  the  correct 
sales  price  by  reference  to  a  mutually 
agreeable,  independently  published  list 
of  closing  sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to,  or  purchase  securities 
fix)m,  the  company.  Investment 
companies  under  common  control  may 
be  considered  afflliates  of  one  another. 
Each  Series  will  have  an  identical  or 
common  Sponsor,  Nike.  Since  the 
Sponsor  of  each  Series  may  be 
considered  to  control  each  Series,  it  is 
likely  that  each  Series  would  be 
considered  an  affiliate  of  the  others. 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Under  section  6(c),  the  SEC  may  exempt 
classes  of  transactions  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest, 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 

3.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from,  or  sell  securities,  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 


they  will  comply  with  all  of  the 
provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  poUcy  of  each 
Series,  as  only  securities  that  otherwise 
would  be  brought  and  sold  on  the  open 
market  pursuant  to  the  policy  of  each 
Series  will  be  involved  in  the  proposed 
transactions.  Applicants  further  beUeve 
that  the  current  practice  of  buying  and 
selling  on  the  open  market  leads  to 
unnecessary  brokerage  fees  and  is 
therefore  contrary  to  the  general 
purposes  of  the  Act. 

Applicants'  Conditions 

Applicants  agiwe  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Equity  Securities  by  a 
Rollover  Series  to  a  New  Series  will  be 
affected  at  the  closing  price  of  the 
securities  sold  on  the  applicable 
Exchange  on  the  sale  date,  without  any 
brokerage  charges  or  other  remuneration 
except  customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Series  and  New 
Series. 

3.  The  trustee  of  each  Rollover  Series 
and  New  Series  will  (a)  review  the 
procedures  discussed  in  the  application 
relating  to  the  sale  of  securities  from  a 
Rollover  Series  to  a  New  Series  and  (b) 
make  such  changes  to  the  procedures  as 
the  trustee  deems  necessary  that  are 
reasonably  designed  to  comply  with 
paragraphs  (a)  through  (d)  of  rule  17a- 
7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  this  order  will  be 
maintained  as  provided  in  rule  17a-7(fl. 

For  the  Commission,  by  the  Division  of 

Investment  Management,  under  delegated 

authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-6357  Filed  3-14-95;  8:45  am] 
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APPLICANTS:  ML  Venture  Partners  II,  L.P. 
("MLCP  U"),  Merrill  Lynch,  Pierce. 
Fenner  &  Smith  Incorporated  ("Merrill 
Lynch"),  and  Donaldson,  Lufkin  & 
Jenrette  Securities  Corporation  ("DLJ"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  57(c)  from  section 
57(a)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  relating  to  the  sale  of 
shares  of  common  stock  of  Corporate 
Express,  Inc.  by  MLVP  II  in  an 
underwriting  in  which  Merrill  Lynch 
and/or  DLJ  are  members  of  the 
underwriting  syndicate. 
FILING  DATE:  The  application  was  filed 
on  January  20, 1995.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
incorporated  herein. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  3, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
MLCP  II  and  Merrill  Lynch,  North 
Tower,  World  Financial  Center,  New 
York,  New  York  10281. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollack-Matz,  Senior  Attorney,  (202) 
942-0570,  or  Robert  A.  Robertson, 
Branch  Chief.  (202)  942-0560  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  MLVP  n,  a  Delaware  limited 
partnership,  is  a  business  development 
company  under  the  Act.  The  investment 
objective  of  MLVP  II  is  to  seek  long-term 
capital  appreciation  by  making  venture 
capital  investments.  MLVP  II  has  five 
general  partners,  consisting  of  four 
individuals  (the  "MLVP  II  Individual 
General  Partners")  and  one  managing 
general  partner.  MLVP  II  Co.  L.P.  (the 


"MLVP  n  Managing  General  Partner"). 
The  MLVP  H  hidividual  General 
Partners  include  three  MLVP  II 
Independent  General  Partners  (defined 
to  be  individuals  who  are  not 
"interested  persons"  of  MLVP  n)  and 
one  general  partner  who  is  an 
individual  and  who  is  an  affiliated 
person  of  the  MLVP  n  Managing 
General  Partner.  The  MLVP  n  Managing 
General  Partner,  is  a  limited  partnership 
controlled  by  its  general  partner.  Merrill 
Lynch  Venture  Capital  Inc.  (the 
"Management  Company").  The 
Management  Company,  an  indirect 
subsidiary  of  Merrill  Lynch  &  Co..  Inc. 
("ML  &  Co."),  performs,  or  arranges  for 
the  perfonnance  of,  the  management 
and  administrative  services  necessary 
for  the  operation  of  MLVP  II.  On  May 
23.  1991.  MLVP  n.  the  MLVP  n 
Managing  General  Partner,  and  the 
Management  Company  retained  DLJ 
Capital  Management  Corporation  (the 
"Sub-Manager"),  an  indirect  wholly- 
owmed  subsidiary  of  Donaldson,  Lufldn 
&  Jenrette,  Inc.,  to  provide  management 
services  in  connection  vn\h  the  venture 
capital  investments  of  MLVP  n  pursuant 
to  a  Sub-Management  Agreement  (the 
"Sub-Management  Agreement").  Under 
the  Sub-Management  Agreement,  the 
Sub-Manager  is  primarily  responsible 
for  the  venture  capital  investments  of 
MLVP  n.  The  agreement  provides  that 
the  Sub-Manager  shall,  subject  to  the 
overall  supervision  of  the  MLVP  II 
Individual  General  Partner,  "make  all 
decisions  regarding  Venture  Capital 
Investments  and.  among  other  things, 
find  evaluate,  structure,  monitor  and 
liquidate  such  investments." 

2.  Merrill  Lynch,  a  Delaware 
corporation,  is  the  principal  subsidiary 
of  ML  &  Co.  ML  &  Co.,  a  Delaware 
corporation,  is  a  diversified  financial 
services  holding  company  which, 
through  its  subsidiaries,  provides 
investment  and  financing,  insurance, 
real  estate,  and  related  services. 

3.  DLJ,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of  Donaldson, 
Lufkin  &  Jenrette,  Inc.,  a  holding 
company  which  through  its  subsidiaries 
engages  in  investment  banking, 
merchant  banking,  public  finance, 
trading,  distribution,  and  research. 
Donaldson,  Lufkin  &  Jenrette,  Inc.  is  a 
subsidiary  of  The  Equitable  Companies 
Incorporated. 

4.  Corporate  Express  is  a  distributor  of 
office  supplies  and  products  that  it  sells 
directly  to  large  corporate  customers. 
Corporate  Express  has  expanded  its 
operations  significantly  over  the  past 
three  years  and  currently  has 
annualized  revenues  in  excess  of  $600 
million. 


5.  MLVP  n  made  an  initial  investment 
in  Corporate  Express  in  May,  1992.  At 
that  time,  MLVP  II  acquired  442,136 
shares  of  common  stock  and  760,800 
shares  of  Series  A  Convertible  Preferred 
Stock  for  $1,392,838  ($0.22  per  common 
share  and  $1.70  per  Series  A  Preferred 
Share).  MLVP  n  acquired  these  shares 
from  the  Management  Company 
pursuant  to  the  terms  and  conditions 
contained  in  an  SEC  exemptive  order 
dated  May  11, 1992  (the  "Blanket 
Exemptive  Order")  permitting  co- 
investments  between  MLVP  II  and 
certain  entities  managed  by  DLJ  Capital 
Corporation.  In  April,  1993,  MLVP  II 
acquired  153,450  shares  of  Series  B 
Convertible  Preferred  Stock  for  $537,075 
($3.50  per  share)  in  a  follow-on 
investment  in  Corporate  Express.  MLVP 
n's  follow-on  investment  in  Corporate 
Express  was  made  in  accordance  with 
the  terms  and  conditions  of  the  Blanket 
Exemptive  Order. 

6.  On  September  23, 1994,  7,500,000 
shares  of  common  stock  of  Corporate 
Express  were  offered  to  the  pubHc  in  an 
underwritten  offering  in  which  DLJ 
acted  as  a  managing  underwriter  and 
Merrill  Lynch  acted  as  an  underwriter. 
In  connection  with  that  offering,  MLVP 
II  exchanged  its  914,250  Class  A  and  B 
Preferred  Shares  for  914,250  shares  of 
common  stock  of  Corporate  Express.  At 
the  same  time.  Corporate  Express 
effected  a  one-for-two  reverse  split  of  its 
common  stock.  As  a  result  of  that  split. 
MLVP  n  exchanged  its  1,356.386  shares 
of  common  stock  of  Corporate  Express 
for  678.193  shares  of  common  stock. 
Since  the  initial  public  offering,  the 
common  stock  of  Corporate  Express  has 
traded  in  the  NASDAQ  National  Market 
System  ("NASDAQ").  In  addition  to  the 
purchasers  in  the  public  offering  and  in 
subsequent  secondary  market  transfers, 
the  stockholders  of  Corporate  Express 
include  certain  affiliates  of  DLJ, 
members  of  management  and  other 
employees  of  Corporate  Express,  and 
other  institutional  investors. 

7.  As  of  December  31, 1994,  MLVP  n 
owned  696,234  shares,  or  approximately 
2.7%.  of  the  outstanding  common  stock 
of  Corporate  Express.  At  such  date, 
affiliates  of  DLJ  (excluding  MLVP  II) 
owned  2,168,471  shares,  or 
approximately  8.4%. 

8.  Although  MLVP  U  has  made  no 
determination  as  to  the  time  at  which  it 
would  like  to  sell  its  investment  in 
Corporate  Express,  MLVP  n  is  now 
considering  alternative  methods  of 
disposing  of  such  investment. 

Applicants'  Legal  Anal3r8i8 

1.  Applicants  request  an  order  under 
section  57(c)  exempting  bom  section 
57(a)(2)  sales  of  shares  of  conmion  stock 


of  Corporate  Express  by  MLVP  D  in 
underwnitings  in  which  Merrill  Lynch 
and/or  DLJ  are  members  of  the 
underwriting  syndicate.' 

2.  Section  57(a)(2)  prohibits  certain 
affi  hates  of  a  business  development 
company  from  purchasing  any  security 
or  other  property  on  a  principal  basis 
bom  the  business  development 
company  or  from  any  company 
controlled  by  the  business  development 
company,  except  securities  of  which  the 
seller  is  the  issuer.  Section  57(b) 
provides,  in  part,  that  the  affifiates 
affected  by  section  57(a)  include  any 
"person  directly  or  indirectly  either 
controlling,  controlled  by  or  under 
common  control  with"  the  business 
development  company.  Section  57(c) 
provides  that  a  person  may  file  an 
application  with  the  SEC  for  an  order 
exempting  a  proposed  transaction  from 
one  or  more  provisions  of  section 
57(a)(1)  through  (3),  and  that  the  SEC 
shall  issue  an  order  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  of  the  business 
development  company  or  its 
shareholders  or  partners  on  the  part  of 
any  person  concerned;  (b)  the  proposed 
transaction  is  consistent  with  5ie  policy 
of  the  business  development  company 
as  recited  in  the  filings  made  by  such 
company  with  the  SEC  under  the 
Securities  Act  of  1933,  its  registration 
statement  and  reports  filed  under  the 
Securities  Exchange  Act  of  1934,  and  its 
report  to  shareholders  or  partners;  and 
(c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

3.  Applicants  believe  that  the 
Management  Company  is  controlled  by 
ML  &  Co.  and  that  ML  &  Co.  might  be 
deemed  to  exercise  and  controlling 
influence  over  MLVP  II  and  Merrill 
Lynch.  Likewise,  applicants  beheve  that 
the  Sub-Manager  is  controlled  by 
Donaldson,  Lufkin  &  Jenrette,  Inc.  and 
that  Donaldson,  Lufkin  &  Jenrette,  Inc. 
might  be  deemed  to  exercise  a 
controlling  influence  over  MLVP  n  and 
DLJ.  As  a  result  of  these  affiliations, 
sales  of  securities  on  a  principal  basis 
by  MLVP  n  to  Merrill  Lynch  and/or  DLJ 
are  prohibited  by  section  57(a)  and 
cannot  be  effected  unless  an  order  is 
issued  under  section  57(c). 


'  Applicants  do  not  believe  that  the  proposed 
transactions  would  constitute  joint  transactions 
under  section  S7(8)(4)  and  rule  17d-l  and  therefore 
have  not  requested  that  the  order  include  relief 
under  that  section  and  rule.  Applicants  recognize 
that  the  Commission  expresses  no  opinion  on  this 
issue. 


UMI 


14050 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday.  March  15,  1995  /  Notices 


4.  Applicants  believe  that  the 
statutory  standards  set  forth  above  will 
be  satisfied  with  respect  to  the  relief 
requested.  In  this  connection,  applicants 
believe  that  the  structure  of  the 
proposed  transaction  has  been  designed 
to  insure  that  the  terms  of  the 
transaction  will  be  fair  and  reasonable, 
will  not  involve  overreaching  on  the 
part  of  any  person  concerned,  and  will 
eliminate  the  possibility  of  abuses  of  the 
potential  conflict  of  interest.  The  terms 
of  the  proposed  transaction  provide  that 
MLVP  n  will  only  sell  shares  in  an 
underwritten  offering  in  which  Merrill 
Lynch  and/ or  DLJ  are  members  of  the 
underwriting  syndicate  if  certain 
conditions  are  met.  The  Sub-Manager 
for  MLVP  II  must  initially  evaluate  the 
proposed  transaction  and  determine  to 
recommend  the  sale  of  the  investments. 

5.  The  abuses  that  section  57(a)(2)  is 
designed  to  deter  are  limited  with 
respect  to  the  proposed  transactions. 
The  shares  of  Corporate  Express  are 
traded  on  NASDAQ  and  the  price  to  be 
paid  for  shares  in  an  underwritten 
off^ering  will  approximate  the  trading 
price  of  such  shares  on  NASDAQ  less  an 
underwriting  discount.  The 
underwriting  terms  with  respect  to 
MLVP  II's  sale  of  shares  must  be  on  the 
same  terms  appHcable  to  any  selling 
shareholder  participating  in  the  offering, 
including  terms  applicable  to  affiliates 
of  ML  &  Co.  and/or  DLJ.  The 
underwriting  terms  and  arrangements, 
including  the  underwriting  discount, 
will  be  reviewed  and  passed  upon  by 
the  Individual  General  Partners,  and 
separately  by  the  Independent  General 
Partners. 

6.  Liquidity  in  portfolio  investments 
is  becoming  increasingly  important  as 
MLVP  II  approaches  the  ninth  year  of  its 
ten  year  term.  The  ability  to  sell  shares 
in  an  underwritten  offering  in  which 
Merrill  Lynch  and/or  DLJ  are  acting  as 
underwriters  may  provide  liquidity  not 
otherwise  available  to  MLVP  n.  Due  to 
its  affiliation  with  Corporate  Express 
through  Merrill  Lynch,  sales  by  MLVP 
n  in  the  public  market  of  shares  of 
Corporate  Express  are  subject  to  the 
volume  limitations  contained  in  rule 
144  under  the  Securities  Act  of  1933.  In 
addition,  because  DLJ  acted  as  managing 
underwriter  for  Corporate  Express  in  its 
initial  public  offering,  it  is  likely  that 
DLJ  will  be  the  managing  underwriter  or 
otherwise  a  member  of  the  underwriting 
syndicate  in  future  offerings  of  such 
company's  securities.  Thus,  in  the 
absence  of  the  requested  relief,  MLVP  II 
will  be  at  a  substantial  disadvantage 
because  it  will  be  unable  to  liquidate  its 
holdings  at  a  time  when  other 
institutional  investors  in  Corporate 
Express  are  selling  shares  in  an 


underwritten  offering  for  which  Merrill 
Lynch  and/ or  DLJ  are  members  of  the 
underwriting  syndicate. 

7.  MLVP  n  believes  that  the  relief 
requested  is  consistent  with  its  purpose, 
its  stated  policies  and  the  disclosure 
made  to  its  prospective  investors. 
Applicants  also  believe  that  the 
proposed  transactions  are  in  the  best 
interests  of  MLVP  II  to  the  extent  that 
such  transactions  permit  MLVP  II  to 
liquidate  portfolio  securities  on 
favorable  terms  and  in  a  more  expedited 
manner  than  would  otherwise  be 
available. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  If  MLVP  II  is  offered  the 
opportunity  to  sell  shares  of  common 
stock  of  Corporate  Express  in  an 
underwritten  offering  in  which  Merrill 
Lynch  and/or  DLJ  is  a  member  of  the 
underwriting  syndicate,  the  Sub- 
Manager  will  review  the  terms  of  the 
proposed  offering.  The  Sub-Manager 
will  provide  a  written  report  to  the 
independent  General  Partners  which 
will  set  forth  the  Sub-Manager's 
recommendation  as  to  whether  MLVP  11 
should  sell  shares  in  such  underwritten 
offering  based  on  the  Sub-Manager's 
analysis  of  all  factors  it  deems  relevant, 
including  the  terms  of  the  proposed 
underwritten  offering. 

2.  MLVP  n  will  be  given  the 
opportimity  to  sell  shares  in  such 
underwritten  offering  on  at  least  a 
proportionate  basis  with  affiliates  of  DLJ 
and  ML  &  Co.  (if  any),  and  on  the  same 
terms  applicable  to  any  selling 
shareholders  participating  in  the 
offering,  including  terms  applicable  to 
affiliates  of  DLJ  and  ML  &  Co.  (if  any) 
selling  shares  in  such  offering.  In  this 
regard,  the  underwriting  discount  with 
respect  to  such  offering  will  be  no  larger 
than  the  customary  underwriting 
discount  charged  by  underwriters  for 
equity  securities  in  similar  transactions. 

3.  MLVP  n  will  only  participate  in 
such  underwritten  offering  if  the  shares 
to  be  sold  continue  to  be  traded  on 
NASDAQ  or  are  listed  on  a  national 
securities  exchange,  as  of  the  date  of  the 
offering  and  if  the  offering  price  is 
determined  by  reference  to,  and 
approximates,  the  price  of  the  shares  on 
NASDAQ,  or  a  national  securities 
exchange,  at  the  time  the  offering  price 
is  determined. 

4.  The  underwriting  terms  and 
arrangements  with  respect  to  the 
proposed  transaction  must  be 
determined  by  the  Individual  General 
Partners,  and  a  majority  of  the 


Independent  General  Partners,  to  be  fair 
and  reasonable. 

5.  If  the  Sub-Manager,  on  the  basis  of 
its  evaluation  described  above, 
recommends  that  MLVP  II  sell  shares  in 
such  underwritten  offering,  the 
Individual  General  Partners  shall  then 
determine  whether,  in  their  view,  it  is 
in  the  best  interests  of  MLVP  n  to  sell 
shares  in  such  underwritten  offering. 
MLVP  n  shall  only  sell  shares  in  such 
underwritten  offering  if  the  Individual 
General  Partners,  including  a  majority  of 
the  Independent  General  Partners, 
determine  that: 

(i)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  to  MLVP  n,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  of  MLVP  11  or  its  partners 
on  the  part  of  any  person  concerned; 

(ii)  the  proposed  transaction  is 
consistent  with  the  poHcies  of  MLVP  II 
as  indicated  in  its  filings  under  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934,  and  its  reports  to 
its  partners;  and 

(lii)  participation  by  MLVP  II  in  the 
proposed  transaction  is  in  the  best 
interests  of  the  partners  of  MLVP  n. 

6.  MLVP  II  will  maintain  the  records 
required  by  section  57(f)(3)  of  the  Act  as 
if  each  of  the  transactions  permitted 
under  these  conditions  were  approved 
by  the  Independent  General  Partners 
under  section  57(f)  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-6356  Filed  3-14-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Public  Meeting  and  Request 
for  Information  on  the  Centralization 
and  Computerization  of  DOT  Dockets 

AGENCIES:  The  Office  of  the  Secretary 
(GST),  the  Federal  Aviation 
Administration  (FAA),  the  Federal 
Highway  Administration  (FHWA),  the 
Federal  Railroad  Administration  (FRA), 
the  Federal  Transit  Administration 
(FTA),  the  Maritime  Administration 
(MARAD),  the  National  Highway  Traffic 
Safety  Administration  (NHTSA),  the 
Research  and  Special  Programs 
Administration  (RSPA),  and  the  United 
States  Coast  Guard  (USCG),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  DOT  is  consolidating  its  nine 
separate  docket  facilities  into  a  single, 
central  office,  and  initiating  a  transition 
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from  a  paper-based  system  to  use  of  an 
optical  "imaging"  technology  for  more 
efficient  storage,  management,  and 
retrieval  of  docketed  information.  This 
change  also  will  address  increasing 
space  limitations,  provide  better 
security,  and  provide  a  platform  for 
eventual  electronic  filing  and  on-line 
public  access  to  the  docket.  The 
ultimate  objective  is  to  make  records 
accessible  from  outside  Washington,  not 
just  at  DOT  headquarters.  This  notice 
announces  the  date,  time,  location,  and 
procedures  for  a  public  meeting  to 
discuss  this  initiative. 

DATES:  The  public  meeting  is  scheduled 
1:30  PM  to  4:00  PM  (local  time)  for: 
March  29, 1995;  Washington,  D.C. 
ADDRESSES:  The  public  meeting  will  be 
held  at:  U.S.  Department  of 
Transportation,  Room  2230,  400  7th 
Street  SW,  Washington,  D.C.  20590. 
Individuals  interested  in  attending  the 
meeting  should  contact  Rasheed  Tahir 
at  202-366-9307,  no  later  than  March 
24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Eisner,  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  Office  of 
General  Counsel,  Department  of 
Transportation,  (202)  366-4723,  400  7th 
Street  SW,  Washington,  dC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  has  directed 
that  the  Office  of  the  Secretary  (OST) 
and  the  DOT  operating  administrations 
consolidate  their  separate  paper-based 
docket  facilities  into  a  single,  central 
office  and  convert  to  an  electronic 
image-based  system.  This  change  will 
enable  the  Department  to  provide  better 
service  and  access  to  the  public  and  to 
government  users.  Currently,  OST  and 
each  operating  administration  has  its 
owTi  separate  docket  facility  and 
performs  many  duplicative  docketing 
functions.  Substantial  building  space  is 
inefficiently  allocated  for  public  access 
to  the  dockets.  On  a  given  day,  several 
facilities  may  be  empty  and  one 
jammed,  with  public  users  waiting  in 
the  hall  outside.  Increases  in  the 
number  and  complexity  of  rulemakings 
and  adjudicatory  proceedings  have 
generated  a  growing  mountain  of  paper, 
which,  in  turn,  has  created  pressing 
space  and  storage  problems.  The 
dependence  on  paper  also  perpetuates 
inefficiencies  in  information  processing 
and  dissemination.  Voluminous 
dockets,  in  particular,  make  it  difficult 
for  users  to  search  for  and  organize 
relevant  information.  Multiple  copies  of 
docketed  materials  must  be  produced 
and  circulated  to  responsible  offices  in 
the  Department.  These  efforts  consume 
a  substantial  amount  of  time  and 
resources.  The  consolidation  will 
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eliminate  duplication,  improve  records 
management,  enhance  docket  security, 
and  provide  easier  pubUc  access  by 
creating  a  single  point  of  entry.  The 
affected  offices  and  agencies  are 
working  together  to  develop  the 
consolidated  docket  facility  and  to 
standardize  docket  procedures  to  the 
extent  possible. 

As  part  of  the  consolidation  effort, 
DOT  has  initiated  a  phased  transition 
from  a  paper-based  docket  system  to 
storage  of  docket  records  in  an 
electronic  format.  This  change  responds 
to  five  different  needs:  to  (1)  Store 
increasing  amounts  of  docketed 
information;  (2)  provide  users  with 
better,  quicker,  and  easier  access  to  that 
information:  (3)  provide  more  efficient 
ways  to  transmit  information  to  and 
from  the  dockets;  (4)  provide  users  with 
the  ability  to  perform  electronic 
searches  of  information  in  the  dockets  to 
increase  the  efficiency  and  quality  of 
this  review;  and  (5)  provide  better 
security  for  docketed  materials,  which 
now  may  get  lost  or  misplaced. 

To  meet  the  legal  requirements  that 
DOT  maintain  a  record  of  all  materials 
submitted  to  the  dockets  and  produce 
certified  true  copies  of  docketed 
information,  the  new  system  will  store 
docketed  information  as  images  on 
optical  disks.  Images  are  Uke 
photographs;  when  stored  on  read-only 
optical  disks,  they  are  permanent  and 
unalterable,  assuring  100  percent 
accuracy  of  the  records.  The  optical  disk 
system  will  allow  more  efficient  storage 
and  management  of  docketed 
information,  because  a  single  disk  can 
store  himdreds  of  documents  that  are 
easily  available  through  the  index.  The 
index  will  provide  users  with  the 
capability  for  rapid  retrieval  and  more 
sophisticated  cross-referencing  and 
searching  of  docketed  information. 
The  system  will  have  controlled 
access  and  security  features  to  maintain 
its  integrity  and  to  protect  against 
viruses  and  tampering.  It  will  have 
"open  architecture"  to  enable  future 
expansion  and  incorporation  of 
technological  improvements.  When 
finally  implemented,  it  wall  consist  of 
about  5.5  million  imaged  records,  taking 
into  account  the  average  annual  amount 
of  material  received  and  the  orderly 
retirement  of  records.  The  agencies  plan 
to  backscan  dockets  that  are  currently 
open  and  a  limited  amount  of  necessary 
historical  or  precedential  material  to 
optical  disks  that  can  be  indexed  for 
research  purposes.  Suggestions  on  what 
information  would  be  useful  to  include 
in  the  system  are  welcome,  bearing  in 
mind  that  all  existing  paper  dockets 
cannot  be  scanned.  The  remainder  of 
the  paper  dockets  will  be  sent  to  the 


Federal  Records  Center  consistent  with 
standard  operating  procedures. 

The  Department's  Docket 
Management  Facility  initially  will 
accept  only  "hard"  copy  filings. 
However,  to  facilitate  review  and 
processing  now,  the  formal  paper  filing 
can  be  accompanied  by  floppy  disks  for 
the  action  offices.  The  Department  is 
considering  providing  Optical  Character 
Recognition  (OCR)  capability  in  the 
docket  system  as  soon  as  it  is  feasible. 
The  Department's  priority,  however,  is 
to  optimize  the  document  flow  into, 
within,  and  from  the  Department 
through  electronic  transmission.  When 
the  new  system  and  its  staff  have  the 
capability  to  handle  the  change, 
electronic  filing  will  be  encouraged. 
Electronically-filed  documents  will  not 
need  OCR  translation.  The  Department 
is  considering  adding  future  capabilities 
to  the  system  where  possible,  including: 
(1)  Use  of  government-approved 
electronic  signature;  (2)  electronic 
transfer  of  documents  to  the  Federal 
Register  and  to  the  Federal  Records 
Center;  (3)  multi-media  capability  to 
enable  access  by  visually  and  hearing 
impaired  individuals;  and  (4)  automatic 
bilhng  of  pubHc  users  (through  credit 
cards/hills)  for  filing  fees  and  copying 
services.  The  timing  of  the  transition  to 
electronic  transmission,  OCR  and  the 
availability  of  the  future  capabilities 
will  depend  upon  the  readiness  of  the 
new  system  to  handle  them  and  upon 
budgetary  constraints. 

The  Department  plans  a  phased 
transition  to  the  new,  centraUzed 
facility.  The  Office  of  the  Secretary's 
(OST)  docket  office  has  already  been 
relocated.  During  the  transfer  of  OST's 
docket  to  the  imaging  system  and  the 
internal  coruiection  of  Department  staff 
to  the  dockets  on-line,  hard  copies  will 
be  maintained  in  the  docket  office  until 
the  new  system  works  smoothly. 
Computer  work  stations  in  the  new 
docket  office  will  be  available  to  access 
the  information  that  is  electronically 
stored.  These  will  have  an  easy-to-use 
interface  and  docket  staff  will  be 
available  to  help  users.  The  docket 
offices  of  the  other  DOT  agencies  will  be 
sequentially  consoUdated  into  the  new 
facility.  As  part  of  this  process,  the 
docket  facility  will  eventually  be 
"networked"  to  Department  offices. 

Ultimately,  the  pubUc  will  have  on- 
line access  to  the  docket  from  outside  of 
DOT'S  docket  office.  The  system  will 
support  both  Macintosh  and  IBM 
compatible  equipment  and  provide  an 
easy-to-use  interface  with  pull-down 
menus.  The  architecture  of  the  network 
will  enable  real-time  response  for 
accessing  images,  but  acceptable  speed 
(comparable  to  turning  the  pages  of  a 
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document)  will  require  the  use  of  at 
least  a  486DX2-€6  machine  or 
Macintosh  equivalent. 

Not  only  should  this  effort  resuh  in  a 
much  more  efficient  use  6t  space, 
personnel,  equipment,  and  expertise, 
but  it  should  save  the  public  and  the 
government  time  and  money  in 
analyzing  information  submitted  to  the 
docket. 

Notice  of  Public  Meeting 

The  Department  believes  that  users 
will  benefit  from  an  opportunity  to  hear 
a  more  detailed  description  of  the  new 
docket  management  system  and  to  ask 
questions  about  it.  Therefore,  we  are 
holding  a  public  meeting  beginning  at 
1:30  PM  and  ending  no  later  than  4:00 
PM  (local  time)  on  March  29, 1995,  in 
Washington.  DC.  We  hope  that  as 
people  start  using  the  system,  they  will 
point  out  problems  and  bring  us  new 
ideas  on  how  to  make  the  system  more 
responsive  to  their  needs. 

Seating  will  be  restricted  by  available 
room  size  and  will  be  made  available  on 
a  first-come-first-served  basis.  If  time 
and  the  nimiber  of  attendees  permit,  we 
may  be  able  to  conduct  one  or  more 
short  tours  of  the  new  docket  faciUty.  If 
the  interest  expressed  in  the  tour 
exceeds  the  capacity  of  our  docket 
facility,  we  will  schedule  additional 
tours.  Persons  interested  in  attending 
should  contact  Rasheed  Tahir  at  202- 
366-9307. 

Since  this  meeting  is  intended  to 
inform  the  public  about  and  to  solicit 
public  views  and  questions  on  the  new 
docket  management  system,  we  will 
conduct  it  in  an  informal  maimer. 

Issued  in  Washington,  D.  C.  on  March  13, 
1995. 

Stephen  H.  Kaplnn, 
General  Counsel. 
(FR  Doc.  95-6512  Filed  3-14-95;  8:45  ami 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-«521] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 


petitions  seeking  relief  frt>m  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  4, 1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith.  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration.  800  Indpendence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  March  9, 
1995. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.  .-27956 

Petitioner:  Air  Line  Pilots  Association 

Sections  of  the  FAR  Affected:  14  CFR 
appendices  I  and  J,  part  121 

Corrective  Action:  To  withdraw  the 
notice  of  this  petition  published  in 
the  Federal  Register  on  February  17, 
1995.  Due  to  an  inadvertent 
administrative  error,  on  January  31, 
1995,  the  FAA  responded  to  already 
denied  petitions  and  published  this 
response  for  comments. 

Dispositions  of  Petitions 

Docief  No.;  24052 
Petitioner:  The  Blue  Angels 
Sections  of  the  FAR  Affected:  14  CFR 

91.117(a)  and  (b),  91.119(c),  and 

91.303(c)  and  (d) 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4504,  as  amended,  which  permits  the 
Blue  Angels  pilots  to  conduct  airshow 
rehearsals  involving  low-level,  high- 
speed, and  aerobatic  flight  subject  to 
certain  conditions  and  limitations. 
GRANT,  February  23,  1995, 
Exemption  No.  4504D 

Docket  No.:  25390 

Petitioner  Airbus  Industrie 

Sections  of  the  FAR  Affected:  14  CFR 
145.35 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  production 
units  and  associated  partners  of 
Airbus  to  be  collectively  certificated 
under  Airbus  as  a  U.S.  foreign  repair 
station  to  support  the  operation  of 
U.S.-registered  A300,  A310.  A320. 
A321,  A330,  and  A340  aircraft. 
GRANT,  February  15,  1995. 
Exemption  No.  6029 

Docket  No.:  26976 

Petitioner:  United  States  Coast  Guard 

Sections  of  the  FAR  Affected:  14  CFR 
91.119(c) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5614,  which  permits  the  Coast  Guard 
to  operate  over  other  than  congested 
areas  at  an  altitude  of  less  than  500 
feet  and,  in  the  case  of  operations  over 
open  water  or  sparsely  populated 
areas,  at  a  distance  closer  than  500 
feet  to  any  person,  vessel,  vehicle,  or 
structure  for  the  purpose  of  rescuing 
and  aiding  persons  and  protecting  and 
saving  property.  GRANT,  February  23, 
1995,  Exemption  No.  561 4 A 

Docket  No.:  27086 

Petitioner:  Bombardier,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1):  61.57(c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2) 
and  (d)(2)  and  (3);  61.65(c),  (e)(2)  and 
(3),  and  (g);  61.67(d)(2);  61.157(d)(1) 
and  (2)  and  (e)(1)  and  (2);  61.191(c); 
and  appendix  A.  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5617.  which  permits  Bombardier  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61  of  the  FAR.  GRANT, 
February  16,  1995,  Exemption  No. 
5617 A 

Docket  No.:  27951 

Petitioner:  Coming  Incorporated 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Coming 
Incorporated  exemption  from 
performing  the  emergency  landing 
dynamic  tests  required  by 
§§  25.562(b)  and  (c).  for  seating  on 
Coming's  Domier  328-100  aircraft. 


DENIAL,  February  16,  1995, 
Exemption  No.  6028 

Docket  No.:  28077 

Petitioner:  Evan  Joseph  Farrow  (through 
his  mother,  Mrs.  Pamela  Farrow) 

Sections  of  the  FAR  Affected:  14  CFR 
121.311(b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Evan  to  be 
held  on  his  caregiver's  lap,  rather  than 
being  secured  in  an  approved  child 
restraint  device  or  in  an  individual 
seat  with  a  seatbelt,  while  aboard  an 
aircraft  even  though  he  has  reached 
his  second  birthday.  GRANT. 
February  14,  1995,  Exemption  No. 
6027 

Docket  No.:  28099 

Petitioner:  Delta  Air  Lines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.791(a)  and  121.317(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Delta  to  operate 
MD-90  aircraft  with  the  "No 
Smoking"  signs  hardwired  in  the  ON 
position.  GRANT.  March  1,  1995, 
Exemption  No.  6034 

[FR  Doc.  95-6401  Filed  3-14-95;  8:45  am] 

BILUNG  CODE  4»10-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-17;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1985 
Dobson  IHorse  Trailers  Are  Eligible  for 
importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1985 
Dobson  horse  trailers  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1985  Dobson  horse 
trailer  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  it  has  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 

DATE:  The  closing  date  for  comments  on 
the  petition  is  April  14, 1995. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.) 


FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle.  49  U.S.C.  30141(a)(1)(B) 
(formeriy  section  108(c)(3)(A)(i)(n)  of 
the  Act,  15  U.S.C.  1397(c)(3)(A)(i)(n)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  or  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destmctive 
test  data  of  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  netition  that  it  receives,  and 
affords  interested  an  opportunity  to 
comment  on  the  petition.  At  the  cost  of 
the  period,  NHTSA  decides,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eUgible  for  importation.  The  agency 
then  publishes  this  decision  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  Califomia  (Registered 
Importer  R-90-007)  has  petitioned 
NHTSA  to  decide  whether  1985  Dobson 
horse  trailers  are  eligible  for  importation 
into  the  United  States.  The  petitioner 
contends  that  this  vehicle  is  eligible  for 
importation  under  49  U.S.C. 
30141(a)(1)(B)  because  it  has  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1985  Dobson  horse  trailer  complies 


with  Standard  No.  119  New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars.  Additionally,  the  petitioner  claims 
that  the  vehicle  complies  with  Standard 
No.  121  Air  Brake  Systems  in  that  it 
"has  dmm  style  brakes  at  each  wheel 
set,  of  a  size  and  capacity  sufficient  to 
meet  the  standard." 

The  petitioner  further  contends  that  - 
the  vehicle  is  capable  of  being  readily 
altered  to  the  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  106  Brake  Hoses: 
Replacement  of  all  existing  brake  hose 
linings  from  the  front  connection  to  the 
pressure  modulators  and  from  the 
pressure  modulators  to  the  wheel  brake 
assemblies  with  hose  lining  that  bear 
DOT  markings  and  have  crimped  end 
fittings. 

Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment:  (a) 
installation  of  two  yellow  illuminated 
markers  on  each  side  of  the  vehicle  and 
on  its  from  end;  (b)  installation  of  one 
yellow  reflector  on  each  side  of  the 
vehicle;  (c)  installation  of  one  red 
illuminated  marker  on  each  side  of  the 
vehicle  and  five  red  illuminated 
markers  on  its  rear  end;  (d)  installation 
of  one  red  reflector  marker  on  each  side 
of  the  vehicle  and  two  red  reflector 
markers  on  its  rear  end;  (e)  installation 
of  one  strip  of  50mm  (Grade  DOT-C2) 
white/red  retroreflective  sheeting  on 
each  side  of  the  vehicle  and  on  its  rear 
end;  (f)  installation  of  two  strips  of 
50mm  (Grade  DOT-C2)  white 
retroreflective  sheeting  on  the  vehicle's 
rear  end;  (g)  installation  of  one  white 
license  plate  lamp  on  the  vehicle's  rear 
and:  (h)  installation  of  two  red  taillamp/ 
stoplamp/tum  indicators  on  the 
vehicle's  rear  end. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Interested  person  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
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Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(B)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  March  9, 1995. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Safety 
Compliance. 
|FR  Doc.  95-6362  Filed  3-14-95;  8:45  am] 

BILUNO  CODC  4«10-»»-«l 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  and  request  for  public 

comment  regarding  proposed 

amendments  to  sentencing  guidelines, 

policy  statements,  and  commentary. 

SUMMARY:  The  Commission  is 
considering  promulgating  amendments 
to  the  sentencing  guidelines,  policy 
statements,  and  commentary.  A 
synopsis  of  issues  to  be  addressed  is  set 
forth  below.  The  Commission  may 
report  amendments  to  the  Congress  on 
or  before  May  1, 1995.  Comment  is 
nought  on  all  proposals,  alternative 
proposals,  and  any  other  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary  relating  to 
the  issues  below. 
DATES:  Public  comment  should  be 
received  by  the  Commission  no  later 
than  April  10, 1995,  to  be  considered  by 
the  Commission  in  the  promulgation  of 
amendments  due  to  the  Congress  by 
May  1, 1995. 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  Chie  Columbus  Circle,  NE., 
Suite  2-500,  South  Lobby,  Washington, 
DC  20002-B002,  Attention:  Public 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission  is 
empowered  under  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  to  review  and  revise 
periodically  guidelines  previously 
promulgated  and  authorizes  it  to  submit 


guideline  amendments  to  the  Congress 
no  later  than  the  first  day  of  May  each 
year.  See  28  U.S.C.  994  (o),  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rulemaking  requirements 
are  inapplicable  to  judicial  agencies; 
however,  28  U.S.C.  994(x)  makes  the 
Administrative  Procedure  Act  rule- 
making provisions  of  5  U.S.C.  553 
applicable  to  the  promulgation  of 
sentencing  guidelines  by  the 
Commission. 

Section  IBI.IO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comment 
is  requested  as  to  whether  any  of  the 
proposed  amendments  should  be  made 
retroactive  under  this  policy  statement. 

With  the  exception  of  proposed 
amendment  and  issue  for  comment  4. 
the  issues  below  are  derived  specifically 
from  the  Commission's  Special  Report 
to  Congress:  Cocaine  and  Federal 
Sentencing  Policy,  submitted  to 
Congress  on  February  28.  1995.  In 
addition  to  requesting  comment  on 
these  issues,  the  Commission  invites 
suggestions  for  specific  amendment 
language.  Publication  of  an  issue  for 
comment  reflects  only  the  Commission's 
determination  that  the  issue  is  worthy  of 
public  comment  by  interested  groups 
and  individuals.  Publication  should  not 
be  regarded  as  an  indication  that  the 
Commission  or  any  individual 
Commissioner  has  formed  a  view  on  the 
merits  of  the  issue. 

Authority.  28  U.S.C.  994  (a),  (o).  (p),  (x). 
Richard  P.  Conaboy, 
Chairman. 

1.  Issue  for  Comment 

Chi  February  28, 1995.  the 
Commission  issued  a  special  report  to 
Congress  on  cocaine  and  federal 
sentencing  policy.  The  report 
recommended  that  changes  be  made  to 
the  current  cocaine  sentencing 
guidelines,  including  changes  to  the 
lOO-to-1  quantity  ratio  between  powder 
cocaine  and  crack  cocaine  used  in 
determining  sentences.  The  report 
indicated  that  the  Commission  will 
investigate  the  feasibility  of  creating 
new  guideline  enhancements  and 
amending  current  enhancements  to 
address  more  fully  and  fairly  the  harms 
associated  with  cocaine  offenses 
generally  and,  specifically,  the  added 
harms  associated  with  crack  cocaine 
offenses.  Based  on  these  new 
enhancements,  the  Commission  intends 
to  make  appropriate  adjustments  in  the 
guideline  quantity  ratio. 

The  Commission  requests  comment 
regarding  implementation  of  the 


recommendations  in  the  report. 
Specifically,  the  Commission  requests 
comment  on  the  appropriateness  of 
adding  specific  offense  characteristics  to 
§  2D1.1  to  enhance  sentences  for 
violence  and  other  harms  associated 
with  some  crack  and  powder  cocaine 
offenses  as  well  as  some  other  drug 
offenses.  In  addition,  the  Commission 
seeks  comment  on  the  usefulness  of 
adding  or  amending  commentary  and 
policy  statements  regarding  possible 
departures  to  take  account  of  the 
increased  harms  associated  with  some 
cocaine  offenses.  For  example,  how 
should  the  social  harm  associated  with 
"crack  houses"  or  other  establishments 
where  drugs  are  sold  and  consumed  be 
taken  into  account?  The  Commission 
previously  has  requested  commentary 
on  what  quantity  ratio  should  be 
substituted  for  the  current  lOO-to-1 
ratio. 

In  addition,  the  Commission  seeks 
comment  on  the  timing  and  scope  of 
guideline  amendments  for  cocaine 
offenses.  For  example,  if  the 
Commission  proceeds  with  guideline 
amendments  for  cocaine  offenses  in  this 
amendment  cycle,  should  the 
amendments  apply  to  drug  offenses 
generally  or  only  to  cocaine  offenses?  If 
new  enhancements  (e.g..  for  use  of  a 
firearm  and  victim  injury)  are  made 
generally  applicable  to  drug  offenses, 
are  other  changes  in  the  drug  guidelines 
necessary  (e.g..  in  the  relative  emphasis 
on  drug  quantity)?  Should  any  of  these 
changes  be  made  retroactive  to  cases 
previously  sentenced,  and  if  so.  how 
might  this  process  best  be 
accomplished? 

A  nxunber  of  amendment  proposals 
and  issues  for  comment  relating  to  drug 
sentencing  policy  were  set  forth  in  the 
Federal  Register  of  January  9. 1995.  See 
60  FR  2430.  Additional  issues  for 
comment  raised  by  the  Special  Report 
on  Cocaine  Sentencing  are  set  forth 
below. 

2.  Issue  for  Comment 

In  light  of  the  Commission's  report  to 
Congress  on  cocaine  and  federal 
sentencing  policy  and  its 
recommendations  regarding  sentences 
for  those  convicted  of  simple  possession 
of  crack  cocaine,  the  Commission 
requests  comment  on  whether  and  how 
it  should  amend  §  2D2.1  for  offenses 
involving  the  simple  possession  of  crack 
cocaine. 

3.  Issue  for  Comment 

The  Commission  invites  comment  as 
to  whether  the  enhancements  for  drug 
offenses  involving  underage  or  pregnant 
individuals,  which  are  now  included  in 
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§  2D1.2,  should  instead  be  made  specific 
offense  characteristics  under  §  2D1.1. 

Inclusion  in  §  2D1.1  would  make 
these  enhancements  applicable  to  all 
drug  defendants  whose  relevant  conduct 
involved  juveniles  or  pregnant 
individuals,  regardless  of  whether  the 
defendant  was  convicted  of  the 
particular  statutes  now  indexed  to 
§2D1.2  (21  U.S.C.  859.  860.  and  861). 
The  circuits  appear  to  be  split  regarding 
whether  conviction  under  one  of  these 
statutes  is  a  prerequisite  for  application 
of  the  §  2D1.2  enhancements.  (Compare 
United  States  v.  Oppedahl,  998  F.2d  584 
(8th  Cir.  1993).  wath  United  States  v. 
Locklear.  24  F.3d  641  (4th  Cir.  1994). 
cert,  denied.  115  S.  Ct.  278. 457  (19Q4).) 

4.  Sjrnopsis  of  Proposed  Amendment 

This  amendment  inserts  additional 
background  commentary  explaining  the 
Commission's  rationale  and  authority 
for  §  431. 1  (Career  Offender).  The 
amendment  responds  to  a  decision  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in 
United  States  v.  Price.  990  F.2d  1367 
(D.C.  Cir.  1993).  In  Price,  the  court 
invalidated  application  of  the  career 
offender  guideline  to  a  defendant 
convicted  of  a  drug  conspiracy  because 
28  U.S.C.  994(h),  which  the  Commission 
cites  as  the  mandating  authority  for  the 
career  offender  guideline,  does  not 
expressly  refer  to  inchoate  offenses.  The 
court  indicated  that  it  did  not  foieclose 
Commission  authority  to  include 
conspiracy  offenses  imder  the  career 
offender  guideline  by  drawing  upon  its 
broader  guideline  promulgation 
authority  in  28  U.S.C.  994(a).  See  also 
United  States  v.  Mendoza-Figueroa,  28 
F.3d  766  (8th  Cir.  1994),  vacated  (Sept. 
2, 1994);  United  States  v.  Bellazerius,  24 
F.3d  698  (5th  Cir.)  cert,  denied,  115  S. 
Ct.  375  (1994).  Other  circuits  have 
rejected  the  Price  analysis  and  upheld 
"  the  Commission's  definition  of 
"controlled  substance  offense."  The 
Ninth  Circuit  considered  the  legislative 
history  to  section  994(h)  and 
determined  that  the  Senate  Report 
clearly  indicated  that  section  994(h)  was 
not  the  sole  enabling  statute  for  the 
career  offender  guidelines.  United  States 
V.  Heim,  15  F.3d  830  (9th  Qr.)  cert, 
denied.  115  S.  Ct.  445  (1994).  See  also 
United  States  v.  Hightower,  25  F.3d  182 
(3d  Cir.),  cert,  denied.  115  S.  Ct.  370 
(1994).  United  States  v.  Damerville,  27 
F.3d  254  (7th  Cir).  cert,  denied.  115  S. 
Ct.  55  (1994). 

Proposed  Amendment 

Application  Note  1  of  the 
Commentary  to  §  4B1.2  is 
repromulgated  without  change. 


The  Commentary  to  §  4B  1.1  captioned 
"Background"  is  amended  to  read  as 
follows: 

Background 

28  U.S.C.  994(h)  mandates  that  the 
Commission  assure  that  certain  "career" 
offenders  receive  a  sentence  of 
imprisonment  "at  or  near  the  maximum 
term  authorized."  Section  4B1.1 
implements  this  directive,  with  the 
definition  of  a  career  offender  tracking 
in  large  part  the  criteria  set  forth  in  28 
U.S.C.  994(h).  However,  in  accord  with 
its  general  guideline  promulgation 
authority  under  28  U.S.C.  994(a)-(f)  and 
its  amendment  authority  under  28 
U.S.C.  994(o)  and  (p),  the  Commission 
has  modified  this  definition  in  several 
respects  to  focus  more  precisely  on  the 
class  of  recidivist  offenders  for  whom  a 
lengthy  term  of  imprisonment  is 
appropriate  and  avoid  "unwarranted 
sentencing  disparities  among 
defendants  with  similar  records  who 
have  been  found  guilty  of  similar 
criminal  conduct  *  *   •  ."28  U.S.C. 
991(b)(1)(B).  The  Commission's 
refinement  of  this  definition  over  time 
is  consistent  with  Congress's  choice  of 
a  directive  to  the  Commission  rather 
than  a  mandatory  minimum  sentencing 
statute  ("The  (Senate  Judiciary) 
Committee  believes  that  such  a  directive 
to  the  Commission  will  be  more 
effective;  the  guidelines  development 
process  can  assure  consistent  and 
rational  implemenlation  for  the 
Committee's  view  that  substantial 
prison  terms  should  be  imposed  on 
repeat  violent  offenders  and  repeat  drug 
traffickers."  S.  Rep.  No.  225,  98th  Cong., 
1st  Sess.  175  (1983)). 

The  legislative  history  of  this 
provision  suggests  that  the  phrase 
"maximum  term  authorized"  should  be 
construed  as  the  maximum  term 
authorized  by  statute.  See  S.  Rep.  No. 
225,  98th  Cong.,  1st  Sess.  175  (1983), 
128  Cong.  Rec.  26.511-12  (1982)  (text  of 
"Career  Criminals"  amendment  by 
Senator  Kennedy),  id.  at  26.515  (brief 
summary  of  amendment),  id.  at  26,517- 
18  (statement  of  Senator  Kennedy).". 

Additional  Issue  for  Comment 

The  Commission  invites  comment  on 
whether,  as  an  alternative  to,  or  in 
addition  to,  the  proposed  amendment  to 
§4Bl.l,  Chapter  I,  Part  A  of  the 
Guidelines  Manual  should  be  amended 
to  state  that  in  its  promulgation  of 
specific  guidelines,  the  Commission 
intends  in  all  cases  to  rely  on  its  general 
authority  under  28  U.S.C.  994(a)  as  well 


as  any  other  more  specific  grant  of 
statutory  authority. 

[FR  Doc.  95-6330  Filed  3-14-95;  8:45  am) 

BiLUNQ  COOE  221(M0-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  VA  MATIC  Change,  VA  Form 
29-0165 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents; 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran.  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  Room  10102,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  April  14. 
1995. 

Dated:  March  8.  1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 
Director,  Information  Management  Service. 

Reinstatement 

1 .  VA  MATIC  Change.  VA  Form  29- 
0165 

2.  The  form  is  used  by  the  insured  to 
request  VA  to  change  the  account 
number  and/ or  financial  institution 
from  which  a  VA  MATIC  deduction 
was  previously  authorized. 

3.  Individuals  or  households 

4.  1.250  hours 

5.  15  minutes 


UMI 
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6.  On  occasion 

7.  5,000  respondents. 

(FR  Doc.  95-6365  Filed  3-14-95;  8:45  am) 

MUJNQ  COM  nSO-OI-M 


Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Social 
Security  Administration  (SSA)  benefit 
recipient  records  with  VA  pension  and 
parents'  dependency  and  indemnity 
compensation  records. 

The  goal  of  this  match  is  to  compare 
income  status  as  reported  to  VA  with 
benefit  records  maintained  by  SSA. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIG)  from  VA  with 
Social  Security  Administration  benefit 
records  maintained  by  SSA.  The  match 
with  SSA  will  provide  VA  with  data 
from  the  SSA  Master  Beneficiary 
Record.  VA  will  use  the  data  to  update 
the  master  records  of  VA  beneficiaries 
receiving  income  dependent  benefits 


and  to  adjust  VA  benefit  payments  as 
prescribed  by  law.  Otherwise, 
information  about  a  VA  beneficiary's 
receipt  of  SSA  benefits  is  obtained  from 
reporting  by  the  beneficiary.  The 
proposed  matching  program  will  enable 
VA  to  ensure  accurate  reporting  of 
income. 

RECORDS  TO  BE  MATCHED:  The  VA 
records  involved  in  the  match  are  the 
VA  system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  contained 
in  the  Privacy  Act  Issuances,  1991 
compilation.  Volume  II,  pages  967-971 
as  amended.  The  SSA  records  consist  of 
information  from  the  SSA  Master 
Beneficiary  Record  09-60-0090 
published  at  58  FR  35302,  June  30, 
1993. 

In  accordance  with  Title  5  U.S.C. 
subsection  552a(o)(2)  and  (r),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start  April 
1, 1995,  but  will  start  no  sooner  than  40 
days  after  publication  of  this  Notice  in 
the  Federd  Register,  or  40  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  are  submitted  to  Congress 


and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 
the  parties.  The  involved  agencies'  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  original  matching  program. 
ADDRESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Director,  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Spivey  (213B),  (202)  273-7258. 
SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Approved:  March  2, 1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  95-6364  Filed  3-14-95;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub: 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
March  20, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  10, 1995. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-6474  Filed  3-13-95;  10:23  am] 

BILUN6  CODE  6210-01-P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Change  in  Time  and  Place  of 
Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  60,  page  13514,  Monday, 
March  13,  1995)  scheduled  for  10:00 
a.m.,  Monday,  March  13, 1995  at  the 
Doubletree  Hotel,  Salon  ill  of  the 
Ballroom,  201  Marquette  NW, 
Albuquerque,  New  Mexico  is  changed 
as  follows: 

TIME  AND  DATE:  6:00  p.m..  M.S.T.. 
Monday,  March  13, 1995. 

PLACE:  Hyatt  Regency  Albuquerque 
Hotel.  Pavilion  Room.  330  Tijeras  NW, 
Albuquerque,  New  Mexico  87102,  (505) 
842-1234. 

The  previously  announced  matters  to 
be  considered  are: 

1.  Final  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  95-1 ,  Supervisory  Review 
Ck)mmittee. 

2.  Establishment  of  the  Position  of 
Ombudsman. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  95-6547  Filed  3-13-95;  3:29  pm] 

BILUNG  CODE  7535-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  Tuesday,  March  28, 1:00 
p.m.  (Open  Portion),  1:30  p.m.  (Closed 
Portion). 

PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue.  N.W.,  Washington,  D.C. 
STATUS:  Meeting  Open  to  the  Public 
from  1:00  p.m.  to  1:30  p.m.  Closed 
portion  will  commence  at  1:30  p.m. 
(approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Approval  of  12/06/94  Minutes  (Open 
Portion) 

3.  Meeting  schedule  through  September 
1995 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  p.m.). 

1.  Insurance  Project  in  Kyrgyzstan 

2.  Insurance  Project  in  the  Philippines 

3.  Insurance  Project  in  the  Philippines 

4.  Finance  Project  in  Argentina 

5.  Finance  Project  in  Jamaica 

6.  Insurance  Project  in  Ai^entina 

7.  Finance  Project  in  South  America  ' 

8.  Pending  Major  Projects 

9.  Approval  of  the  12/06/94  Minutes 
(Closed  Portion) 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Jane  Chalmers  at  (202) 
336-8421. 

Dated:  March  13, 1995. 
Jane  H.  Chalmers, 

Deputy  General  Counsel. 

[FR  Doc.  95-6577  Filed  3-13-95;  3:55  pm] 

BILUNG  CODE  3210-01-M 
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Wednesday 
March  15,  1995 


This  sectKjn  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Child  Nutrition  Programs;  Income 
Eligit>ility  Guidelines 

Correction 

In  notice  docimient  95-5633 
beginning  on  page  12732,  in  the  issue  of 
Wednesday,  March  8, 1995.  make  the 
following  correction: 

On  page  12733,  in  the  second  column, 
in  the  table  entitled  "Income  Eligibility 
Guidelines",  under  the  heading  entitled 
"Alaska",  in  the  fifth  column,  in  the 
fourth  line,  "2,910"  should  read 
"2,920". 

BILUNQ  COOe  1S06-01-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

William  W.  Malone.  M.D.;  Revocation  of 
Registration 

Correction 

In  notice  document  95-5455 
appearing  on  page  12572  in  the  issue  of 
Tuesday,  March  7, 1995,  make  the 
following  correction: 

On  page  15272,  in  the  Hrst  column,  in 
the  eighth  line  "AM546789"  should 
read  "AM5467849". 

BILUNO  COOE  1SOS-01-0 


Part  II 

Department  of 
Health  and  Human 
Services 

Health  Resources  and  Services 
Administration 

Health  Education  Assistance  Loan 
Program:  List  of  Defaulted  Borrowers; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Health  Education  Assistance  Loan 
Program:  Ust  of  Defaulted  Borrowers 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  Health 
Education  Assistance  Loan  (HEAL) 
borrowers  who  are  in  defauh,  as 
required  by  section  709(c)(1)  of  the  PHS 
Act  (the  Act),  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8-48,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857  (written  requests  only).  All  media 
inquiries  should  be  directed  to  the 
HRSA  Office  of  Communications  at 
(301)  443-3376.  Borrower-specific 
account  information,  beyond  that 
included  in  the  notice,  will  not  be 
released  to  any  person  other  than  the 
borrower,  without  the  written  consent  of 
the  borrower. 

SUPPLEMENTARY  INFORMATION:  Section 
709(c)(1)  of  the  Act  (42  U.S.C. 
292h(c)(l))  requires  the  Agency  to 
compile  and  publish  in  the  Federal 
Register  a  list  of  HEAL  borrowers  who 
are  in  default.  All  borrowers  who  have 
defaulted  on  HEAL  loans  and  for  whom 
claims  have  been  paid  by  the 
Department  of  Health  and  Human 
Services  (DHHS),  from  the  beginning  of 
the  program  through  March  31, 1994, 
are  subject  to  inclusion  in  this  notice. 

Defaulted  loans  for  which  claims  have 
been  paid  are  serviced  by  DHHS  or  the 
Department  of  Justice  (DOJ).  HEAL 
borrowers  in  a  satisfactory  status  with 
DHHS  or  DO)  in  the  following  categories 
have  been  excluded  from  this  listing:  (1) 
Those  who  have  paid  their  loans  in  full 
subsequent  to  their  default;  (2)  those 
who  received  HEAL  loan  cancellation 
due  to  death  or  permanent  and  total 
disability;  (3)  those  whose  loans  have 
been  repurchased  from  DHHS  or  DOJ  by 
a  HEAL  school,  lender,  or  holder;  (4) 
those  who  have  been  approved  by 
DHHS  for  deferment  or  forbearance;  (5) 
those  in  bankruptcy  who  have 
confirmed  plans  which  provide  for  the 
HEAL  loan(s)  (and  have  provided 
written  evidence  to  DHHS  or  DO)  of 
such);  and  (6)  those  who  have  made  six 


scheduled  payments  or  the  equivalent 
from  July  1. 1994  through  December  31, 
1994.  Borrowers  who  fall  into  any  of  the 
above  categories  are  viewed  by  DHHS 
and  DOJ,  at  the  present  time,  as  having 
made  satisfactory  arrangements  to 
resolve  the  default,  and  have  therefore 
been  excluded  from  this  publication. 

The  list  that  follows  presents:  the 
defaulter's  name,  latest  known  Qty  and 
State  of  residence,  the  total  amount  of 
tl^e  HEAL  debt,  the  school  last  attended 
for  which  a  HEAL  loan  was  received, 
practice  discipline,  and  estimated 
school  separation  date.  This  information 
is  listed  by  State  of  residence  for 
practice  discipline. 

Section  709(c)(2)  of  the  Act  directs 
that  the  information  included  in  this 
notice  be  made  available  to  relevant 
Federal  agencies  and  to  schools,  school 
associations,  professional  and  specialty 
associations,  State  licensing  boards, 
hospitals  with  which  listed  borrowers 
may  be  associated,  and  other  relevant 
organizations.  In  accordance  with  this 
section  of  the  Act,  DHHS  will  provide 
to  these  entities,  upon  written  request, 
the  information  included  in  the  Federal 
Register  notice  along  with  Social 
Security  Account  Numbers  and  last 
known  street  addresses  of  the  borrowers 
listed.  Written  requests  should  be 
submitted  to  the  Director,  Division  of 
Student  Assistance,  at  the  address 
indicated  above. 

List  of  Defaulters 

Alabama 
Allopathic  Medicine 

Cox,  Jerral  W.,  Birmingham,  AL, 
$3,360.79,  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Allopathic  Medicine,  June  1991 

Kiser,  Curtis,  Mt  Meigs,  AL, 
$130,360.44,  Morehouse  School  of 
Medicine,  Atlanta,  GA,  Allopathic 
Medicine,  June  1985 

Martin,  Timothy  L.,  Sheffield,  AL, 
$73,696.92,  East  Tennessee  State 
University,  Johnson  City,  TN, 
Allopathic  Medicine,  May  1984 

Murphy,  Stephen,  Birmingham,  AL, 
$11,535.34.  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Allopathic  Medicine,  June  1991 

Rodgers,  Joseph  K.,  Mobile,  AL, 
$60,087.08,  Univ  of  South  Alabama, 
Mobile,  AL,  Allopathic  Medicine, 
June  1989 

Tull  n,  David  A.,  Tuskegee,  AL, 
$18,541.26,  Univ  of  South  Alabama, 
Mobile,  AL,  Allopathic  Medicine, 
June  1989 

Villaverde,  John  T.,  Himtsville,  AL, 
$9,208.23,  Univ  of  Miami,  Miami,  FL, 
Allopathic  Medicine,  June  1982 


Chiropractic 

Bond,  William  W.,  Tuscaloosa,  AL, 
$106,283.27,  Life  College,  Marietta, 
GA,  Chiropractic,  Jime  1983 

Bush,  Kerry  L.,  Mobile,  AL, 
$105,479.31,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1986 

Clay,  Mark  D.,  Birmingham,  AL, 
$13,359.62,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1982 

Gardner,  Lester,  Vernon,  AL, 
$33,492.27,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1987 

Hembree,  David  W.,  Foley,  AL, 
$41,004.20,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1989 

Hembree,  Gloria,  Fairhope,  AL, 
$32,843.11,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1990 

Johnson,  Albert,  Cullman,  AL, 
$130,980.56,  Life  College,  Marietta. 
GA,  Chiropractic,  September  1987 

McKenzie,  Janell,  Vincent,  AL, 
$101,639.09,  Life  College,  Marietta. 
GA,  Chiropractic,  March  1986 

Quinley,  Timothy  E.,  Foley,  AL, 
$21,395.05,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1988 

Randolph,  Jon  J.,  Guin,  AL,  $31,079.96, 
Life  College,  Marietta,  GA, 
Chiropractic,  January  1985 

Randolph,  Kenneth  J.,  Guin,  AL, 
$31,990.92,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Rizzuto,  Richard  W.,  Birmingham,  AL, 
$18,266.02,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1991 

Swigert,  Mark  E.",  Foley,  AL,  $36,297.62, 
Palmer  College  of  Chiropractic, 
Davenport,  LA,  Chiropractic,  June 
1985 

Dentistry 

Alexander,  Jesse,  Auburn,  AL, 
$61,612.73,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1988 

Brooks,  Sheldon  J.,  Birmingham,  AL, 
$46,035."06,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  June  1983 

Chandler,  Charles  H.,  Anniston,  AL, 
$83,975.35,  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Dentistry,  June  1986 

Elliott  m,  Eugene  L.,  Birmingham,  AL, 
$19,658.57,  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Dentistry,  June  1989 

Milledge,  Darryl  D  K,  Montgomery,  AL, 
$22,081.99,  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Dentistry,  June  1990 

Richardson,  Dewayfie,  Jasper,  AL, 
$6,117.00,  Howard  University, 
Washington,  DC,  Dentistry,  May  1990 


West,  Marvin,  Montgomery,  AL, 
$8,600.69,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1982 

Williamson,  Maria  E.,  Huntsville,  AL, 
$22,941.75,  Loyola  University 
Chicago,  Chicago,  IL,  Dentistry,  May 
1985 

Osteopathy 

Kiser,  Galen,  Haley ville,  AL, 
$149,163.22,  Univ  of  Health  Sciences, 
Kansas  City,  MO,  Osteopathy,  May 
1986 

Pharmacy 

Bean,  Rhonda,  Birmingham,  AL, 
$4,987.67,  Xavier  University  of 
Louisiana,  New  Orleans,  LA, 
Pharmacy,  May  1988 

Reid,  Billy  F.,  Huntsville,  AL, 
$25,853.41,  Mercer  University, 
Atlanta,  GA,  Pharmacy.  June  1981 

Podiatry 

Beverly,  Carmen,  Auburn,  AL, 
$10,803.80,  Pennsylvania  Col  of 
Pediatric  Medicine,  Philadelphia,  PA, 
Podiatry,  June  1980 

Veterinary  Medicine 

Butler,  Brian,  Opelika,  AL,  $5,132.82, 

Tuskegee  University,  Tuskegee.  AL. 

Veterinary  Medicine,  May  1990 
Gardner,  Kurt  J.,  Huntsville,  AL, 

$48,035.72,  Tuskegee  University, 

Tuskegee,  AL,  Veterinary  Medicine, 

May  1983 
Guy,  Pamela  D.,  Tuskegee,  AL, 

$73,951.75,  Tuskegee  University, 

Tuskegee,  AL,  Veterinary  Medicine, 

May  1984 
Malone,  GlenG.,  Montgomery,  AL. 

$15,391.48,  Tuskegee  University. 

Tuskegee,  AL,  Veterinary  Medicine, 

May  1979 

Alaska 

Allopathic  Medicine 

Richards,  Cynthia  J.,  Juno,  AK, 
$13,663.91,  Univ  of  South  Dakota, 
Sioux  Falls,  SD,  Allopathic  Medicine, 
May  1989 

Chiropractic 

Koob,  Michael  D.,  Kenai,  AK,  $8,859.61, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic, 
August  1986 

Lamagdeleine,  Michael  K.,  Anchorage, 
AK,  $72,739.44,  Palmer  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  June  1987 

Clinical  Psychology 

Valenzuela,  Debbie  L.,  Anchorage,  AK, 
$67,083.26,  California  Sch  of  Prof 
Psych,  Alhambra,  CA,  Clinical 
Psychology,  July  1987 


Dentistry 

Lien,  Douglas  D.,  Anchorage,  AK, 
$173,021.69,  New  York  University, 
New  York,  NY,  Dentistry,  June  1985 

Osteopathy 

Bigelow,  Loy,  Anchorage,  AK, 
$191,083.46,  College  of  Osteo  Med  of 
the  Pacific,  Pomona,  CA,  Osteopathy, 
June  1986 

King,  Ruth  A.,  Kenai,  AK,  $185,005.35, 
College  of  Osteo  Med  of  the  Pacific, 
Pomona,  CA,  Osteopathy,  June  1987 

Arizona 

Allopathic  Medicine 

Cata,  Elena,  Mesa,  AZ,  $11,772.64,  Univ 
of  Illinois  Medical  Center,  Chicago, 
IL,  Allopathic  Medicine,  June  1989 

Harris,  Brian  W.,  Scottsdale,  AZ, 
$57,335.99,  Wayne  State  University, 
Detroit,  MI,  Allopathic  Medicine,  June 
1987 

Koenen,  Howard,  Tucson,  AZ, 
$28,670.50,  Univ  of  CaUfomia  San 
Diego,  La  Jolla,  CA,  Allopathic 
Medicine,  June  1988 

Martin,  Leona  M.,  Yuma,  AZ, 
$154,973.09,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1985 

Palmer,  Glen  L.,  Tucson,  AZ, 
$16,815.74,  Univ  of  Kansas  Medical 
Center,  Kansas  City,  KS,  Allopathic 
Medicine,  May  1990 

Pruitt,  Christopher,  Phoenix,  AZ, 
$28,911.97,  Medical  College  of  Ohio, 
Toledo,  OH,  Allopathic  Medicine, 
June  1991 

Silberstein,  Brigitta,  Fountain  Hills,  AZ, 
$83,868.94,  New  York  Medical 
College,  Valhalla,  NY,  Allopathic 
Medicine,  June  1985 

Chiropractic 

Allen  Jr,  Ben  R.,  Mesa,  AZ,  $73,902.24, 

Life  College,  Marietta,  GA, 

Chiropractic,  September  1983 
Arkfield,  Ted,  Phoenix,  AZ,  $22,822.56, 

Northwestern  College  of  Chiropractic, 

Bloomington,  MN,  Chiropractic,  April 

1988 
Baker,  Debora  K.,  Glendale,  AZ, 

$8,720.83,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1983 
Berger,  Karl,  Mesa,  AZ,  $61,414.78, 

Palmer  College  of  Chiropractic  West, 

San  Jose,  CA,  Chiropractic,  June  1987 
Brantner,  Ray  J.,  Phoenix,  AZ, 

$40,896.73,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1985 
Buchwald,  Bonnie,  Tucson,  AZ, 

$32,857.16,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Budd,  Carlinda  L.,  Tucson,  AZ, 

$84,194.78,  Logan  College  of 


Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1986 

Corser,  Lester  J.,  Phoenix,  AZ, 
$6,363.04,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1982 

Crider,  Walter  D.,  Scottsdale,  AZ, 
$86,238.38,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  August  1988 

Crooks,  Joan,  Sedona,  AZ,  $63,537.56, 
Western  States  Chiropractic  College, 
Portland,  OR,  Chiropractic,  June  1985 

Davis,  Jacqueline  S.,  Apache  Junction, 
AZ,  $5,174.82,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1986 

Dazell-Reed,  Linda,  Tucson,  AZ, 
$23,643.98,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1987 

De  Rosa,  Arthur,  Scottsdale,  AZ, 
$21,365.43,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1988 

Depamphilis,  Greg,  Tempe,  AZ, 
$43,603.63,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1986 

Faber,  Dana  A.,  Chino  Valley,  AZ, 
$37,068.69,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
August  1987 

Faber.  Robert  H.,  Chino  Valley,  AZ, 
$54,897.01,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
April  1987 

Failor,  Richard  I.,  Mesa,  AZ,  $10,383.79, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  March 
1985 

Hendricks,  Richard  L.,  Mesa,  AZ, 
$42,273.67,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  December  1983 

Hodson,  PhiUp  A.,  Phoenix,  AZ, 
$39,102.13,  Pabner  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  March  1985 

Homyak,  John,  Tucson,  AZ,  $29,583.80, 
Life  College,  Marietta,  GA, 
Chiropractic,  September  1988 

Jones,  Richard,  Camp  Verde,  AZ, 
$71,140.85,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1985 

Kelley,  Gary  L.,  Tucson,  AZ,  $52,360.99, 
Palmer  College  of  Chiropractic, 
Davenport,  LA,  Chiropractic,  March 
1986 

Kolb,  Maryann,  Tempe,  AZ,  $89,867.16, 
Life  College,  Marietta,  GA, 
Chiropractic,  September  1986 

Lay,  William  G.,  Tucson,  AZ, 
$96,928.34,  Logan  College  of 
Chiropractic,  (Jhesterfield,  MO, 
Chiropractic,  April  1985 

Legate,  Andre,  Winslow,  AZ, 
$13,564.50,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1989 
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Manos,  Greg  C,  Tucson,  AZ, 
$75,872.98,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1987 

Mason-Downing,  Marlene,  Glendale, 
AZ,  $44,824.68.  Cleveland 
Chiropractic  College.  Kansas  City. 
MO,  Chiropractic,  May  1985 

Oberstein,  Bruce  M.,  Mesa,  AZ, 
$40,883.80,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1982 

Reeves,  Gary,  Glendale,  AZ.  $4,544.27. 
Cleveland  Chiropractic  College, 
Kansas  City,  MO,  Chiropractic, 
January  1983 

Rich.  Kenneth  C,  Mesa.  AZ. 
$104,584.96,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1988 

Saunders,  Edward  M.,  Phoenix,  AZ. 
$74,580.66,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1986 

Shellman,  Joan  J.,  Mesa,  AZ, 
$136,498.40,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Shobe  Jr,  Ted  E.,  Gilbert.  AZ, 
$30,301.14,  Pahner  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1983 

Smith,  Sandra  M.,  Phoenix,  AZ, 
$26,982.63,  Palmer  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  September  1984 

Tagg,  Lyndon  R.,  Mesa,  AZ, 
$114,357.99,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1985 

White,  Howard  D.,  Phoenix,  AZ. 
$54,942.09,  Southern  CaHf  CLGof 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1989 

Wickstrom,  Todd  S.,  Phoenix,  AZ, 
$46,648.48,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1988 

Zalak-Goldwater,  Edward  G.,  Mesa,  AZ, 
$85,591.58,  Southern  Calif  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  February  1987 

Dentistry 

Chase,  Mark,  Phoenix,  AZ,  $60,282.90, 
Univ  of  The  Pacific,  San  Francisco, 
CA,  Dentistry,  June  1984 

Dobrota,  Jerry  G.,  Village  of  Oak  Creek, 
AZ,  $94,464.51,  Loma  Linda 
University,  Loma  Linda,  CA, 
Dentistry,  June  1985 

Keith,  Rosalyn  D.,  Tempe,  AZ, 
$32,193.03,  Georgetovm  University, 
Washington.  DC.  Dentistry.  May  1987 

Leavey.  Brett.  Mesa.  AZ,  $75,872.17, 
Marquette  University,  Milwaukee,  WI, 
Dentistry,  May  1988 

Park,  Youngmi,  Sierra  Vista,  AZ, 
$53,046.95,  Marquette  University, 
Milwaukee.  WI,  Dentistry,  May  1989 

Ransdell,  Kerry  L.,  Tempe,  AZ, 
$91,506.28,  Washington  University,  St 
Louis,  MO,  Dentistry,  May  1985 


Rima,  Russell  A.,  Phoenix,  AZ, 
$192,348.51,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  June  1984 

Rogers,  Steven  J..  Scottsdale.  AZ, 
$150,463.83,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  March 
1982 

Sinnard,  Mark  S.,  Prescott,  AZ, 
$3,959.17,  Univ  of  Nebraska  Medical 
Center,  Omaha,  NE,  Dentistry,  May 
1989 

Smith,  Catherine  J.,  Phoenix,  AZ, 
$108,754.15,  Washington  University, 
St  Louis,  MO,  Dentistry,  May  1989 

Wainwright,  Clayton,  Peoria,  AZ, 
$34,785.30,  Univ  of  The  Pacific.  San 
Francisco,  CA,  Dentistry,  June  1986 

Optometry 

Stoutsenberger,  Jeffrey,  Mesa,  AZ, 
$1,937.23.  Southern  College  of 
Optometry,  Memphis,  TN,  Optometry, 
May  1990 

Osteopathy 

Dewilde,  Steven,  Tucson,  AZ, 
$22,732.82,  College  of  Osteo  Med  of 
the  Pacific,  Pomona,  CA,  Osteopathy, 
June  1986 

Gladwell,  Irene,  Phoenix,  AZ, 
$94,513.88,  West  Virginia  School  of 
Osteopathic  Med,  Lewisburg,  WV, 
Osteopathy,  May  1983 

Smith,  Susan  M.,  Scottsdale,  AZ, 
$72,915.91.  Univ  of  Osteo  MediQar& 
Health  Science,  Des  Moines 
Osteopathy,  June  198 

Podiatry 

Balch,  David  D.,  Tucson,  AZ, 
$122,375.59,  California  College  of 
Pediatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1981 

Henry,  William  E.,  Gilbert,  AZ, 
$50,774.16,  Dr  William  SchoU  Col  of 
Pediatric  Med,  Chicago,  IL,  Podiatry, 
May  1984 

Nagy,  Ronald  A.,  Mesa,  AZ,  $6,108.13, 
New  York  College  of  Pediatric 
Medicine,  New  York,  NY,  Podiatry, 
Jime  1983 

Scinta,  Mark  C,  Phoenix,  AZ, 
$25,785.28,  New  York  College  of 
Pediatric  Medicine,  New  York,  NY, 
Podiatry,  June  1983 

Arkansas 

Allopathic  Medicine 

Campbell.  Reginald  R..  Little  Rock.  AR. 

$14,258.34.  Univ  of  Arkansas  Medical 

Center.  Little  Rock.  AR,  Allopathic 

Medicine,  May  1984 
Hewgley,  Joseph  C,  Rogers.  AR. 

$9,490.88.  Univ  of  Arkansas  Medical 

Center,  Little  Rock,  AR,  Allopathic 

Medicine,  May  1991 
Jewell,  Eldin  C,  Little  Rock,  AR, 

$93,098.00,  Meharry  Medical  College, 


Nashville,  TN,  Allopathic  Medicine, 
May  1985 
Stannard,  Janet  H.,  Roland,  AR,  $57.30, 
Univ  of  Arkansas  Medical  Center, 
Little  Rock.  AR,  Allopathic  Medicine, 
May  1985 

Chiropractic 

Adcox,  David  W.,  Newport,  AR, 
$17,871.42,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  December  1989 

Bamett,  Terry  L.,  Jonesboro,  AR, 
$104,323.13,  Life  College.  Marietta, 
GA,  Chiropractic,  March  1986 

Basco,  Dennis  G.,  Coming,  AR, 
$98,005.77,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1988 

Brown,  Helen,  Diggers,  AR,  $71,787.58, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
December  1986 

Clark,  Mary  I.,  Kingston,  AR, 
$20,128.26,  Northwestern  College  of 
Chiropractic^^ioointngton,  MN, 
ChiropracticrAugust  1984 

Ennis,  Jam:^  R..  Clinton,  AR, 
$95^9.70,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
liropractic,  April  1988 
ison,  Robert  L.,  Eureka  Springs,  AR, 
$13,412.34,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1983 

Kirklin,  Kenton  K.,  Trumann,  AR, 
$136,069.29,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1986 

Mathews,  Daniel  G.,  Little  Rock,  AR, 
$17,143.45,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1982 

Meskill,  Richard,  Fort  Smith,  AR, 
$19,688.75,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1983 

Reynolds  III,  Augustus  M.,  Little  Rock, 
AR,  $26,507.88,  Cleveland 
Chiropractic  College,  Kansas  City, 
MO,  Chiropractic,  September  1989 

Somerville,  Laurie  A.,  Blytheville,  AR, 
$7,308.96,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1988 

Swilley,  Mark,  Osceola,  AR,  $40,604.83, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
December  1989 

Wyly,  Travis  L.,  Little  Rock,  AR, 
$26,687.20,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1982 

Dentistry 

Calvin,  Rosetta,  Pine  Bluff,  AR, 
$57,378.92,  Univ  of  Louisville, 
Louisville,  KY,  Dentistry,  May  1987 

Goodman,  William  D..  Magnoha.  AR, 
$13,357.36,  Univ  of  Tennessee 
Memphis,  Memphis,  TN,  Dentistry, 
June  1986 


Kouri,  Gary  B.,  Fort  Smith,  AR, 
$114,228.04,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO,  Dentistry,  May 
1987 

Layman,  Kevin  W.,  Alma,  AR, 
$103,786.59,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO,  Dentistry, 
April  1985 

Mathis,  Keith  A.,  Little  Rock,  AR, 
$17,706.44,  Univ  of  Texas,  Houston, 
TX,  Dentistry,  June  1988 

Sherrill,  Edward  E.,  Little  Rock.  AR. 
$26,302.72,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO,  Dentistry,  May 
1988 

Optometry 

Freeman,  Gregory  G.,  Little  Rock,  AR, 
$56,493.15,  Southern  Calif  College  of 
Optometry,  FuUerton,  CA,  Optometry, 
May  1986 

Gunn,  Nanette  Q.,  Little  Rock,  AR, 
$210,323.75,  Southern  College  of 
Optometry,  Memphis,  TN,  Optometry, 
June  1986 

Osteopathy 

Bumette,  David  B.,  Mountain  View,  AR, 
$101,869.47,  West  Virginia  School  of 
Osteopathic  Med,  Lewisburg,  WV, 
Osteopathy,  May  1985 

Pharmacy 

Caldwell,  Eric  J.,  Lewisville,  AR, 
$16,280.18,  Texas  Southern 
University,  Houston,  TX,  Pharmacy, 
May  1990 

California 

Allopathic  Medicine 

Adams,  Alfred  E.,  Inglewood,  CA, 
$30,471.84,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1981 

Alexander,  Marsha,  Rio  Vista,  CA, 
$37,447.49,  East  Tennessee  State 
University.  Johnson  City.  TN. 
Allopathic  Medicine,  May  1984 

Anderson,  Angela,  Los  Angeles,  CA, 
$36,439.48,  Creighton  University, 
Omaha,  NE,  Allopathic  Medicine, 
December  1985 

Anderson,  Laura  M.,  Los  Angeles,  CA, 
$48,216.23,  Tulane  University,  New 
Orleans,  LA,  Allopathic  Medicine, 
January  1986 

Anderson,  Paul.  La  Jolla.  CA,  $4,719.28, 
George  Washington  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1988 

Arias,  Caleb,  Riverbank,  CA,  $3,503.34, 
Univ  of  California  San  Diego,  La  Jolla, 
CA,  Allopathic  Medicine,  June  1989 

Avelar,  Susana,  San  Francisco,  CA, 
$104,160.78,  Medical  College  of 
Wisconsin,  Milwaukee,  WI, 
Allopathic  Medicine,  May  1990 

Ayodele,  Emmanuel  A.,  Compton,  CA, 
$14,845.07,  Meharry  Medical  College, 


Nashville,  TN,  Allopathic  Medicine, 

May  1982 
Balyeat,  Lisa  E.,  South  Pasadena,  CA, 

$7,103.57,  Univ  of  Texas  Medical 

Branch  Galveston,  Galveston,  TX, 

Allopathic  Medicine,  Jime  1988 
Becker,  Donna  R.,  Glendale,  CA, 

$30,829.44.  Harvard  Medical  School. 

Boston.  MA.  Allopathic  Medicine. 

Jime  1984 
Belzberg,  Gary,  Long  Beach,  CA, 

$35,005.60,  Medical  College  of 

Wisconsin,  Milwaukee.  WI. 

Allopathic  Medicine.  May  1984 
Bemardez.  Jorge,  Gardena,  CA, 

$9,657.20,  Univ  of  CaUfomia  Los 

Angeles,  Los  Angeles,  CA,  Allopathic 

Medicine,  June  1987 
Bledsoe,  Ralph  C,  Carson,  CA, 

$20,712.19,  Brown  University, 

Providence,  RI,  Allopathic  Medicine, 

May  1988 
Blum.  Brian  B..  San  Francisco.  CA, 

$10,049.85.  Univ  of  Texas 

Southwestern  Medical  Cntr.  Dallas, 

TX,  Allopathic  Medicine,  June  1987 
Cafaro,  Virginia,  San  Francisco,  CA, 

$51,118.93,  Virginia  Commonwealth 

University,  Richmond,  VA,  Allopathic 

Medicine,  May  1986 
Carrillo,  Javier  N.,  Oxnard,  CA, 

$6,363.91,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Allopathic 

Medicine,  June  1985 
Carter,  Eugene  J.,  Panorama  City.  CA. 

$24,510.86.  Univ  of  California  Irvine. 

Irvine.  CA.  Allopathic  Medicine.  May 

1988 
Channel.  Ollie  V.,  Inglewood,  CA, 

$25,616.38,  Univ  of  California  Los 

Angeles,  Los  Angeles,  CA,  Allopathic 

Medicine,  January  1987 
Checco,  James,  Redwood  City,  CA, 

$31,408.63,  Cornell  University 

Medical  College,  New  York,  NY, 

Allopathic  Medicine,  May  1985 
Chretien.  Paul  P..  Sacramento,  CA, 

$2,154.19,  Univ  of  Massachusetts 

Worcester,  Worcester,  MA,  Allopathic 

Medicine,  June  1983 
Collins,  Rodney,  Salinas,  CA, 

$10,009.37,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine.  May  1983 
Cooke.  Lawrence,  Lagima  Niguel,  CA, 

$86,180.80,  Columbia  University, 

New  York,  NY,  Allopathic  Medicine, 

May  1987 
Cosio,  Jose  A.,  Los  Angeles,  CA, 

$193,912.81,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine.  May  1985 
Coyle.  Douglas  O..  Temple  City.  CA, 

$12,926.86.  Univ  of  California  San 

Francisco.  San  Francisco.  CA, 

Allopathic  Medicine.  June  1983 
Curry,  Charles  M.,  Fresno,  CA, 

$13,850.09,  Meharry  Medical  College. 

Nashville.  TN,  Allopathic  Medicine, 

May  1984 


Dela-Johnson,  Roy,  Los  Angeles,  CA, 

$13,892.87,  Universidad  Central  Del 

Caribe,  Bayamon,  PR,  Allopathic 

Medicine,  May  1988 
Diaz-Gomez,  Mario  A..  Riverside.  CA. 

$51,521.17.  Creighton  University. 

Omaha,  NE,  Allopathic  Medicine, 

May  1984 
Dickens,  Charles  L.,  Los  Angeles,  CA, 

$107,990.49.  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine.  May  1989 
Douglas.  Clifford  C.  Redlands.  CA,     . 

$37,750.79,  Loma  Linda  University, 

Loma  Linda.  CA.  Allopathic 

Medicine.  June  1989 
Drennan,  Michael  D..  Cardiff  by  the  Sea, 

CA,  $4,694.17,  Univ  of  CaUfomia  San 

Diego,  La  Jolla,  CA,  Allopathic 

Medicine,  June  1985 
Duarte,  David  A.,  Long  Beach,  CA, 

$79,354.97,  Harvard  Medical  School, 

Boston,  MA,  Allopathic  Medicine, 

June  1985 
Duncan,  Monique  M.,  Los  Angeles,  CA, 

$8,618.16.  Case  Western  Reserve 

University.  Cleveland,  OH,  Allopathic 

Medicine,  August  1985 
Essey,  Robert  J.,  Los  Angeles,  CA, 

$74,437.96,  Temple  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  May  1984 
Fletcher,  Leonard,  Santa  Ana,  CA, 

$69,140.78,  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Allopathic  Medicine.  May  1986 
Foote.  Ronald  H..  Hanford.  CA, 

$25,781.71,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1985 
Garcia,  Gregory.  Ventura.  CA. 

$27,221.09.  Univ  of  Illinois  Medical 

Center,  Chicago,  IL,  Allopathic 

Medicine,  June  1989 
Gamer,  Tim  G.,  Los  Angeles,  CA, 

$13,452.01,  Howard  University. 

Washington.  DC.  Allopathic 

Medicine,  May  1985 
Goldfarb.  Georgia.  Venice.  CA. 

$55,518.30,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1982 
Haider,  Wais  I.,  Corona,  CA,  $29,045.56, 

Univ  of  Colorado  Health  Science 

Center,  Denver,  CO,  Allopathic 

Medicine,  May  1989 
Hamilton,  Clarence,  Alta  Loma.  CA, 

$129,582.40,  Meharry  Medical 

College,  Nashville,  1^4,  Allopathic 

Medicine,  May  1984 
Harding,  Robert  E.,  Palo  Alto,  CA, 

$5,716.52,  Rush  University.  Chicago. 

IL.  Allopathic  Medicine.  June  1987 
Harris,  Arthur,  Woodland  Hills,  CA, 

$36,548.98,  Wayne  State  University, 

Detroit,  MI,  Allopathic  Medicine,  June 

1980 
Harris,  Henry  D.,  Los  Angeles,  CA, 

$54,562.46,  Meharry  Medical  College, 
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Nashville,  TN,  Allopathic  Medicine. 
May  1980 

Hayden.  Royce  D.,  San  Diego,  CA, 
$6,549.64,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1984 

Henry,  Camilla,  San  Diego,  CA, 
$83,462.67,  Georgetown  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1984 

Hibbert,  Harold  H..  Stanford,  CA, 
$8,035.96,  Stanford  University, 
Stanford,  CA,  Allopathic  Medicine, 
June  1987 

Hill.  Melvin  N.,  Woodland  Hills,  CA, 
$66,557.99.  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1986 

Hines,  Berta,  Los  Angeles.  CA, 
$88,512.93,  Mehairy  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1982 

Irvine,  David,  Loma  Linda,  CA, 
$39,146.14,  Loma  Linda  University, 
Loma  Linda,  CA,  Allopathic 
Medicine,  June  1990 

Johnsen,  James  H.,  Cupertino,  CA, 
$163,917.78.  Finch  University  of 
Health  Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  Jime  1987 

JuUan,  Virginia,  Belvedere  Tiburon,  CA, 
$118,644.28,  Univ  of  CaHfomia  San 
Diego,  La  JoUa,  CA,  Allopathic 
Medicine,  June  1983 

Kamel,  Luca,  Beverly  Hills,  CA, 
$72,942.86,  Univ  of  Miami,  Miami, 
FL,  Allopathic  Medicine,  May  1988 

Kelly,  Edward  L..  Blue  Jay,  CA, 
$5,388.58,  Loma  Linda  University, 
Loma  Linda,  CA,  Allopathic 
Medicine,  June  1984 

Kelly,  Ronald  K.,  Dixon,  CA, 
$17,953.11,  Univ  of  CaHfomia  Irvine, 
Irvine,  CA,  Allopathic  Medicine,  June 
1983 

Kimihira,  Dale  Y.,  San  Bernardino,  CA, 
$44,240.58,  Loma  Linda  University, 
Loma  Linda,  CA,  Allopathic 
Medicine,  June  1985 

Lamotte,  Angela,  Culver  City,  CA, 
$94,764.51,  Univ  of  California  Los 
Angeles,  Los  Angeles.  CA,  Allopathic 
Medicine,  June  1989 

Lawton.  Michael,  Yorba  Linda,  CA, 
$60,926.09,  Univ  of  Iowa,  Iowa  City, 
lA,  Allopathic  Medicine,  May  1983 

Li,  Patrick  P.,  San  Gabriel,  CA, 
$132,365.47,  Finch  University  of 
Health  Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  June  1987 

Lofton,  Julie,  Yorba  Linda,  CA, 
$86,897.81,  Hahnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1986 

Lopez,  Stephen  H.,  Los  Angeles,  CA, 
$4,218.70,  Univ  of  CaHfomia  Irvine, 
Irvine,  CA,  Allopathic  Medicine,  Jime 
1983 

Lui,  Suk  Ching  J.,  Union  City,  CA, 
$37,374.35,  St  Louis  University,  St 


Louis,  MO,  Allopathic  Medicine,  May 
1990 

Matalon,  Ofer,  Santa  Rosa,  CA, 
$54,246.34,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1986 

May,  James  W.,  Beverly  Hills,  CA. 
$4,008.56,  Indiana  University 
IndianapoHs,  Bloomington,  D«I, 
Allopathic  Medicine,  August  1984 

Mays,  Archie,  Long  Beach,  CA, 
$114,073.89,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1985 

McCormack,  Faith  J.,  Modesto,  CA, 
$129,652.07,  George  Washington 
University,  Washington,  DC, 
Allopathic  Medicine,  May  1989 

McManus,  Michael,  Stockton,  CA, 
$12,343.26,  Univ  of  California  Irvine, 
Irvine,  CA,  Allopathic  Medicine,  June 
1983 

Meyer,  James  P.,  Long  Beach,  CA, 
$95,653.53,  Georgetown  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1987 

Miller,  Bradley,  Beverly  Hills,  CA, 
$42,671.11,  Univ  of  Southern 
CaHfomia,  Los  Angeles,  CA, 
Allopathic  Medicine,  June  1988 

Moini.  Kian.  Emeryville,  CA,  $4,213.96, 
Baylor  College  of  Medicine,  Houston, 
TX,  Allopathic  Medicine,  May  1988 

Mora,  Francisco  J.,  Canoga  Park,  CA, 
$65,422.68.  Tufts  University,  Boston, 
MA,  Allopathic  Medicine,  June  1983 

Moreno,  Daniel,  Los  Angeles,  CA, 
$35,356.87,  Tufts  University,  Boston, 
MA,  Allopathic  Medicine,  May  1988 

Morkin,  Patrick  P.,  South  Pasadena,  CA, 
$24,644.26,  Univ  of  Texas  Hlth  Sci 
Cntr  San  Antonio,  San  Antonio,  TX, 
Allopathic  Medicine,  May  1989 

Mouton,  Marsha,  Oakland,  CA, 
$38,393.97,  Univ  of  Texas,  Houston, 
TX,  Allopathic  Medicine,  June  1986 

Murphy,  Monica  J.,  Los  Angeles,  CA, 
$14,540.66.  Morehouse  School  of 
Medicine,  Atlanta,  GA,  Allopathic 
Medicine,  May  1985 

Nwobi,  Veronica,  Santa  Monica,  CA, 
$15,077.95,  Suny  Buffalo,  Buffalo, 
NY,  Allopathic  Medicine,  Jime  1984 

Olson,  Robert,  Sierra  Madre,  CA, 
$210,609.30,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Allopathic  Medicine,  June  1984 

Patterson,  Joseph  M.,  Alhambra,  CA, 
$7,695.54,  Univ  of  South  Alabama, 
Mobile,  AL,  Allopathic  Medicine, 
June  1987 

Patton,  Marvin  C,  Oakland,  CA, 
$35,400.42,  Harvard  Medical  School, 
Boston,  MA,  Allopathic  Medicine, 
Jime  1990 

Payne.  David,  Playa  del  Rey,  CA, 
$10,098.83,  Wayne  State  University, 
Detroit,  MI,  Allopathic  Medicine,  June 
1985 


Pena,  Mary  M.,  Sacramento,  CA, 
$33,144.97,  Univ  of  California  San 
Diego,  La  JoUa.  CA.  Allopathic 
Medicine.  June  1986 

Perrault.  Mark  D..  Culver  City.  CA, 
$30,403.04,  Michigan  State 
University,  East  Lansing,  MI, 
Allopathic  Medicine,  March  1984 

Perry,  Keith  O.,  Los  Angeles,  CA, 
$90,358.44,  Finch  University  of 
Health  Sciences,  North  Chicago.  IL, 
Allopathic  Medicine,  June  1983 

Peterson-Lipscomb,  Anna  J.,  Irvine,  CA. 
$37,473.84,  Wright  State  University, 
Dayton,  OH,  Allopathic  Medicine. 
August  1984 

PhilHps,  Jeffrey  L.,  Vallejo,  CA, 
$7,377.89,  Finch  University  of  Health 
Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  June  1985 

Pote  m,  WiUiam  H.W.,  Loma  Linda,  CA, 
$119,441.44,  Loma  Linda  University, 
Loma  Linda,  CA,  Allopathic 
Medicine,  June  1986 

Powers,  Amold  A.,  Los  Angeles,  CA, 
$9,278.39,  Brown  University, 
Providence,  RI,  Allopathic  Medicine, 
June  1985 

Razavi,  Mahmood  K.,  Los  Angeles,  CA, 
$32,488.14,  Univ  of  Washington, 
Seattle,  WA,  Allopathic  Medicine, 
June  1988 

Riley,  Calvin  C,  Irvine,  CA,  $71,986.23, 
Univ  of  California  Irvine,  Irvine,  CA, 
Allopathic  Medicine,  June  1985 

Robinson,  Paul,  Long  Beach,  CA, 
$14,827.24,  Univ  of  California  Davis, 
Davis,  CA,  Allopathic  Medicine,  June 
1990 

Rose,  Sharon  R.,  Northridge,  CA, 
$11,616.92,  Univ  of  CaHfomia  Irvine, 
Irvine,  CA,  Allopathic  Medicine,  June 
1987 

Salinas,  Rafael  E.,  Monrovia,  CA. 
$168,558.24,  Univ  of  California  Irvine, 
Irvine,  CA,  Allopathic  Medicine, 
December  1986 

Schlater,  Theodore  L.,  Long  Beach,  CA, 
$13,160.39,  Univ  of  California  Irvine, 
Irvine,  CA,  Allopathic  Medicine,  June 
1988 

Scott,  Barbara  T.,  Northridge,  CA, 
$65,056.78,  Texas  Tech  University 
Health  Sci  Center,  Lubbock,  TX, 
Allopathic  Medicine,  June  1989 

Scott,  Cheryl  L.,  Los  Angeles,  CA, 
$10,247.54,  Boston  University 
Medical  Center,  Boston,  MA, 
Allopathic  Medicine,  June  1984 

Shahin,  Samir,  Los  Angeles,  CA, 
$34,894.66,  Univ  of  Southem 
California,  Los  Angeles,  CA, 
Allopathic  Medicine,  June  1983 

Shaw,  Michael  G.,  Inglewood,  CA, 
$38,837.49,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1985 

Siqueiros,  Rafael  O.,  Santa  Cmz,  CA, 
$22,806.39,  Univ  of  CaHfomia  San 


Diego,  La  JoUa,  CA,  Allopathic 

Medicine,  June  1988 
Smith,  Diana  D.,  Santa  Barbara,  CA, 

$14,741.62,  Univ  of  CaHfomia  San 

Francisco,  San  Francisco,  CA, 

Allopathic  Medicine,  June  1983 
Smith,  Robert  E.,  San  Juan  Capistrano, 

CA,  $70,768.12.  Hahnemann 

University,  Philadelphia,  PA, 

Allopathic  Medicine,  June  1982 
Stafford,  Novarro,  Culver  City,  CA, 

$22,099.78,  Meharry  Medical  College, 

Nashville.  TN,  Allopathic  Medicine, 

May  1985 
Stracnan,  Alexander,  San  Francisco,  CA, 

$1,726.96,  Columbia  University,  New 

York,  NY,  Allopathic  Medicine,  May 

1985 
Swartz,  Elena  F.,  Riverside,  CA, 

$74,986.45,  Univ  of  Southem 

California,  Los  Angeles,  CA, 

Allopathic  Medicine,  June  1990 
Szubin,  Richard  A..  San  Diego,  CA, 

$137,414.17,  Case  Westem  Reserve 

University,  Cleveland,  OH,  Allopathic 

Medicine,  May  1987 
Tarver,  Donald,  San  Francisco,  CA, 

$23,176.54,  Univ  of  Cincinnati, 

Cincinnati,  OH,  Allopathic  Medicine, 

June  1987 
Washington,  Patricia,  Los  Angeles,  CA. 

$75,643.99,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1984 
Watts-Hurtado,  Monica  V.,  Newhall, 

CA,  $5,835.10,  Univ  of  CaHfomia  Los 

Angeles,  Los  Angeles,  CA,  Allopathic 

Medicine,  June  1989 
Webber,  Barry,  Burbank,  CA, 

$70,831.24,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1982 
Weil,  Mitchell  A.,  San  Clemente,  CA, 

$15,043.51,  Univ  of  CaHfomia  Los 

Angeles,  Los  Angeles,  CA,  Allopathic 

Medicine,  June  1980 
Williams,  Gai7  T.,  Ferris,  CA, 

$121,120.00.  Meharry  Medical 

College,  Nashville,  TTJ,  Allopathic 

Medicine,  May  1984 
Williams,  Joanne,  Sherman  Oaks,  CA, 

$7,421.18,  Univ  of  CaHfomia  Irvine, 

Irvine,  CA,  Allopathic  Medicine,  June 

1982 
Williams,  William  E..  Ontario,  CA. 

$20,506.07,  Univ  of  Southem 

CaHfomia,  Los  Angeles,  CA, 

Allopathic  Medicine,  June  1981 
Wilson,  Larry  J.,  Palo  Alto,  CA, 

$127,449.83,  Univ  of  Pittsburgh, 

Pittsburgh,  PA,  Allopathic  Medicine, 

June  1985 
Wilson.  Michael  G.,  San  Pedro,  CA, 

$10,764.95,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Allopathic 

Medicine,  June  1985 
Winkler,  Christopher  C,  Oakland,  CA, 

$70,838.25,  St  Louis  University,  St 

Louis,  MO,  Allopathic  Medicine,  May 

1987 


Wolfrey,  Wayne  T.,  Los  Angeles,  CA, 
$2,560.66,  Univ  of  Nebraska  Medical 
Center,  Omaha,  NE,  Allopathic 
Medicine,  May  1988 

Worstell,  Craig,  Sunnyvale,  CA, 
$93,489.70,  Loma  Linda  University, 
Loma  Linda,  CA,  Allopathic 
Medicine,  May  1987 

Zink,  Mark  T.,  San  Bemardino,  CA, 
$20,545.34,  Univ  of  Miami,  Miami, 
FL,  Allopathic  Medicine,  May  1987 

Chiropractic 

Abboud,  William  H.,  Moreno  Valley, 

CA,  $1,447.93,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA. 

Chiropractic,  December  1987 
Alegria,  Albert  J.,  South  Pasadena,  CA, 

$85,534.77,  Southem  Calif  Clg  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  January  1987 
Allen,  Lawrence,  Temecula,  CA, 

$105,465.16.  Southem  CaHf  Clg  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  January  1987 
Alvarado,  Mario,  Gilroy,  CA, 

$51,263.21,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1985 
Anaim,  Jamal,  La  Mirada,  CA, 

$15,960.35.  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1992 
Anderson,  Douglas  W.,  Santa  Ana,  CA, 

$129,597.35,  Los  Angeles  College  of 

Chiropractic.  Whittier,  CA, 

Chiropractic,  April  1986 
Anderson,  Michael  M.,  Los  Angeles,  CA, 

$60,770.83,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1986 
Archuleta,  Philip,  San  Marcos,  CA, 

$98,606.98,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1988 
Arishin,  Michael,  Los  Gates,  CA, 

$35,899.74,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  September  1985 
Badorek,  Jack  D.,  Costa  Mesa,  CA, 

$1,479.48,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA. 

Chiropractic,  September  1983  ^ 
Bai,  Chung.  Glendale,  CA,  $5,582.43, 

Southem  Calif  Clg  of  Chiropractic, 

Pico  Rivera,  CA,  Chiropractic,  May 

1988 
Bain,  Lee  R.,  West  Covina,  CA, 

$113,951.87,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1987 
Baldry,  James  S.,  North  Hollywood,  CA, 

$6,215.96,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic.  April  1985 
Baldwin.  Richard  C,  San  Francisco,  CA, 

$29,570.04,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  October  1986 
Barrack,  Steven,  Carlsbad,  CA, 

$45,398.20,  Cleveland  Chiropractic 


College,  Los  Angeles.  CA, 
Chiropractic,  December  1983 

Barrett,  Elizabeth  L.,  Temple  City,  CA, 
$109,143.56,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1986 

Beam,  David,  Colton.  CA,  $92,240.02, 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  June  1985 

Beaver,  Richard  D.,  Downieville,  CA, 
$95,021.99,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1986 

Becchett,  Sondra,  Belmont,  CA, 
$55,971.92,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic.  March  1987 

Benedict.  Susan.  Malibu,  CA, 
$81,420.04.  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  June  1989 

Benkula,  Jan,  San  Lorenzo.  CA, 
$20,104.61.  Life  Chiropractic 
College — West.  San  Lorenzo,  CA, 
Chiropractic,  March  1987 

Berg,  Troy  L.,  Artesia,  CA,  $38,417.78. 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  December 
1986 

Berry-lowy,  Christie  L..  Glendora,  CA, 
$32,726.13.  Cleveland  Chiropractic 
College,  Los  Angeles.  CA, 
Chiropractic,  December  1988 

Bixby,  Charles  K.,  Petaluma,  CA, 
$40,966.37,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1989 

Boron,  Steven,  Guemeville.  CA, 
$38,071.92.  Palmer  College  of 
Chiropractic  West,  San  Jose.  CA, 
Chiropractic,  June  1991 

Brodsky,  Barbara  B.,  San  Francisco,  CA, 
$6,727.44,  Life  Chiropractic  College- 
West.  San  Lorenzo,  CA,  Chiropractic, 
December  1984 

Brooke,  Daniel  J.,  Antioch,  CA, 
$18,202.83,  Palmer  College  of 
Chiropractic  West.  San  Jose,  CA, 
Chiropractic,  September  1990 

Brooks,  Steve  F.,  Sahnas.  CA, 
$28,930.62.  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  December  1986 

Brown,  Vincent  L.,  Castro  Valley,  CA, 
$33,808.84,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1989 

Bmnstein,  Angela,  Fullerton,  CA. 
$60,951.33.  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA. 
Chiropractic.  April  1990 

Bunzeluk,  Nancy  J..  Marina,  CA, 
$40,228.51,  Life  College,  Marietta. 
GA,  Chiropractic,  December  1983 

Burch,  Gregory  D.,  Norco,  CA, 
$42,462.81.  Westem  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  June  1984 

Burdman,  Darin  L.,  I^ng  Beach.  CA, 
$7,229.17,  Los  Angeles  College  of 
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Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1985 

Burkhardt,  Pamela  K.,  San  Fransisco, 
CA,  $52,029.32,  NorthWestem  College 
of  Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1989 

Burkley,  Anton  Z.,  Oakland,  CA, 
$78,144.52,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
]une 1988 

Burt,  Thomas  T..  Walnut  Creek,  CA, 
$58,837.76,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1984 

Butterfield,  Cathy  L,  San  Jose,  CA, 
$30,312.86,  Pahner  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1987 

Butterfield,  James  B.,  San  Jose,  CA, 
$13,631.52,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1991 

Buvarp,  Oystein,  Aptos,  CA,  $7,648.59, 
Palmer  College  of  Chiropractic  West, 
San  Jose.  CA,  Chiropractic,  June  1992 

Byington,  Brad  A.,  South  Lake  Tahoe, 
CA,  $77,888.65,  Southern  CaUf  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1989 

Caballero,  Jorge  R.,  Los  Angeles,  CA, 
$80,103.07,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1987 

Cappa,  Claude  L.,  San  Mateo,  CA, 
$39,452.12,  Palmer  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  June  1984 

Cardwell-Lejeune,  Jodi  J.,  Sacramento, 
CA.  $6,282.40,  Pahner  College  of 
Chiropractic  West,  San  Jose.  CA, 
Chiropractic,  June  1987 

Carr.  Wayne  S..  Healdsburg,  CA, 
$77,998.74,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  August  1988 

Casey,  Daniel  P.,  Huntington  Beach,  CA, 
$56,512.80,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  September  1985 

Castillo,  Joella  M.,  San  Francisco,  CA, 
$70,229.05,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  Jxme  1986 

Castro,  Hector  M.,  Santa  Ana,  CA, 
$49,601.88,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1986 

Cates,  Stephen,  Lagima  Hills,  CA, 
$28,531.43,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1983 

Cheney,  Julian  L.,  Reseda,  CA, 
$2,328.41,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1983 

Christensen,  Casey,  Whittier,  CA, 
$82,868.28,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1986 


CHfford,  Fred  W.,  Palm  Desert,  CA, 
$75,974.13,  Pahner  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  December  1985 

Conger,  Ronald  E.,  North  Hollywood, 
CA,  $13,937.63,  Cleveland 
Chiropractic  College,  Los  Angeles, 
CA,  Chiropractic,  August  1988 

Cook,  Karen,  Los  Gatos,  CA,  $99,180.74, 
Palmer  College  of  Chiropractic  West, 
San  Jose,  CA,  Chiropractic,  March 
1985 

Cook-Holmes,  Peggy  P.,  Manteca,  CA, 
$94,900.32,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1984 

Cooksley,  Michelle,  Laguna  Beach,  CA, 
$1,345.79,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  July  1984 

Cory,  Jon  G.,  Irvine,  CA,  $44,905.98,  Los 
Ajigeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  April  1988 

Cory,  Robert  G.,  Irvine,  CA,  $63,514.53, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  August 
1986 

Cresswell,  Diana,  Whittier,  CA, 
$41,993.42,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1990 

Crocevera,  Carolyn  A.,  Pacific  Grove, 
CA,  $13,073.74,  Cleveland 
Chiropractic  College,  Los  Angeles, 
CA,  Chiropractic,  August  1986 

Curran,  Douglas,  Fresno,  CA, 
$59,675.67,  Logan  College  of 
Chiropractic,  (Zhesterfield,  MO, 
Chiropractic,  April  1986 

Curtin,  Michael  M.,  Fairfax,  CA, 
$12,495.43,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1988 

Curtis,  Diane,  Costa  Mesa,  CA, 
$9,694.68,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1982 

Danison,  Robert  L.,  South  Lake  Tahoe, 
CA,  $38,126.80,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1985 

Davidson,  James  A.,  Boyes  Hot  Springs, 
CA,  $34,900.81,  Life  Chiropractic 
College-West,  San  Lorenzo,  CA, 
Chiropractic,  June  1986 

Delallo,  Joseph  D..  South  Lake  Tahoe, 
CA,  $54,588.36,  Los  Angeles  College 
of  Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1986 

Desantis,  Lynn  M.,  Ramona,  CA, 
$5,505.78,  Southern  Calif  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1989 

Desantis,  Nicholas,  El  Cajon,  CA, 
$74,556.16,  Southern  CaHf  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1987 

EJewees,  Randel  K.,  San  Jose,  CA, 
$69,454.76,  Pahner  College  of 


Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1989 

Diedrich,  Curtis  E.,  Fremont,  CA, 
$18,254.39,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1984 

Dieter,  Lawrence  A.,  Los  Osos,  CA, 
$91,891.67,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1989 

Difiore,  William,  Fountain  Valley,  CA, 
$29,587.48,  Southern  Calif  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1986 

Diquattro,  Scott,  Cathedral  City,  CA, 
$66,255.36,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1984 

E)odenho^,  Bradley,  Bakersfield,  CA, 
$15,225.26,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  August  1984 

Dorman,  Patrick,  San  Diego,  CA, 
$20,333.19,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1985 

Dunbar,  Charles,  Poway,  CA, 
$118,527.97,  Pahner  College  of 
Chiropractic  West,  San  Jose.  CA. 
Chiropractic,  December  1988 

Dvorsky,  Jay,  Los  Angeles,  CA, 
$122,775.88,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1986 

Dwelly,  Bruce  E.,  Fair  Oaks,  CA, 
$17,022.97,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  December  1988 

Earth-Child,  Erin  I.,  Berkeley,  CA, 
$10,278.59,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1986 

Eckel,  David,  Lancaster,  CA,  $76,495.98, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  August 
1986 

EU,  Desiree,  Aptos,  CA,  $28,693.03,  Life 
Chiropractic  College- West,  San 
Lorenzo,  CA,  Chiropractic,  September 
1989 

Ellis,  Carl,  Escondido,  CA,  $101,838.48, 
Palmer  College  of  Chiropractic  West, 
San  Jose,  CA,  Chiropractic,  December 
1989 

Elsea,  Steven  S.,  Stockton,  CA, 
$6,403.30,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1985 

Ely,  Stephen,  Fresno,  CA,  $33,985.11, 
Western  States  Chiropractic  College, 
Portland,  OR,  Chiropractic,  March 
1985 

Ervin,  Laurie  M.,  Soquel,  CA, 
$16,830.51,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1986 

Etcheverry,  John  C,  Pinole,  CA, 
$11,290.37,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1988 


Evans,  Gary,  Stockton,  CA,  $79,179.93, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic,  April 
1986 

Famalaro,  John  J.,  El  Toro,  CA, 
$80,941.98,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1983 

Fawcett  III,  Joe  J.,  Fresno,  CA, 
$57,323.73,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1984 

Fickel,  Theodore,  Montecito,  CA, 
$59,578.28,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1982 

Fifield,  Fred,  Modesto,  CA,  $62,015.15, 
Life  Chiropractic  College- West,  San 
Lorenzo,  CA,  Chiropractic,  December 
1986 

Fishkin,  William,  San  Francisco,  CA, 
$10,269.78,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1987 

Fitzpatrick,  Patrick  J.,  Hesperia,  CA, 
$66,026.74,  Los  Angeles  College  of 
Chiropractic.  Whittier.  CA. 
Chiropractic,  December  1987 

Flores,  Otto,  Santa  Ana,  CA,  $48,090.96, 
Southern  Calif  Clg  of  Chiropractic, 
Pico  Rivera,  CA,  Chiropractic,  August 
1988 

Flynn,  Timothy  G.,  Palo  Alto,  CA, 
$1,439.36,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1989 

Forsting,  Ruth  A.,  San  Francisco,  CA, 
$5,941.18,  Pahner  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1984 

Fridrick,  Timothy  P.,  Sepulveda,  CA, 
$39,503.11,  Southern  Cahf  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1988 

Frye,  Dan  A.,  Oceanside,  CA,  $3,406.04, 
Life  Chiropractic  College-West,  San 
Lorenzo,  CA,  Chiropractic,  September 
1990 

Galba-Machuca,  Debra  M.,  Visalia,  CA, 
$36,873.12.  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1986 

Gallager,  Tamara  T.,  Chino,  CA, 
$29,704.46,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1984 

Gallagher,  David  B.,  Los  Angeles,  CA, 
$6,463.63,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1983 

Garza,  Rudy.  Cathedral  City,  CA, 
$52,331.91,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1985 

Gates,  Thom  A.,  Los  Angeles,  CA, 
$11,819.11,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1987 

Gidowski,  Frank,  Rosemead,  CA, 
$52,363.52,  Southern  CaHf  Clg  of 


Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1988 

Gilberti,  Benedict,  La  Costa,  CA, 
$12,015.86,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1987 

Given,  Vaughn,  Mission  Viejo,  CA, 
$30,445.61,  Southern  Calif  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  October  1985 

Glickman,  Alex,  Petaluma,  CA, 
$24,655.40,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  July  1985 

Glum,  Gary,  El  Segundo,  CA, 
$103,440.00,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1984 

Golden,  Mary  C,  Fremont,  CA, 
$11,530.67,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
October  1986 

Good-Mays,  Kathryn  M.,  Reseda,  CA, 
$63,381.14.  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
May  1988 

Green,  Sheldon  S.,  Goleta,  CA, 
$46,812.51,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1985 

Gregory,  Todd  A.,  Santa  Maria,  CA, 
$21,752.74,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1989 

Gross.  Dale  M.,  Reseda,  CA,  $5,673.54, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  December 
1983 

Gutierrez,  John  J.,  Stockton,  CA, 
$38,083.40,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1985 

Habbart,  Joseph  L.,  Mountain  View,  CA, 
$30,209.89,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1986 

Hahn,  Peter,  Northridge,  CA, 
$13,412.56,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1989 

Haines,  Donna  J.,  Mckinleyville,  CA, 
$42,717.86,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1988 

Halle,  Thomas  C,  Los  Angeles,  CA, 
$50,640.15,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1986 

Hamby,  Bobby  J.,  Walnut,  CA, 
$11,365.63,  Life  College.  Marietta, 
GA,  Chiropractic,  March  1986 

Hamilton,  Aaron  J.,  Fountain  Valley, 
CA,  $16,473.08,  Cleveland 
Chiropractic  College,  Los  Angeles, 
CA,  Chiropractic,  December  1982 

Harness,  William  E.,  San  Diego,  CA, 
$19,263.24,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1985 


Harper,  Nicholas  N.,  Long  Beach,  CA, 
$42,809.31.  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1984 

Hatfield,  Brian,  Santa  Monica,  CA, 
$29,087.12,  Life  Chiropractic  College- 
West.  San  Lorenzo,  CA,  Chiropractic, 
March  1988 

Hawley,  John,  Santa  Barbara.  CA, 
$50,693.31,  Cleveland  Chiropractic 
College,  Los  Angeles.  CA, 
Chiropractic.  December  1986 

Hayes.  Douglas,  Santa  Monica,  CA, 
$118,854.12,  Life  College,  Marietta. 
GA,  Chiropractic,  September  1984 

Hempsey,  William,  Sherman  Oaks.  CA, 
$19,625.65.  Cleveland  Chiropractic 
College,  Los  Angeles.  CA, 
Chiropractic,  August  1983 

Henry,  Scott,  La  Mesa,  CA,  $26,472.83, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  March 
1984 

Hermosillo,  Francisco  J.,  Tarzana,  CA, 
$92,003.54.  Southern  Calif.  Clg.  of 
Chiropractic.  Pico  Rivera.  CA. 
Chiropractic,  April  1987 

Hernandez.  Orestes  M.,  Los  Angeles, 
CA.  $39,161.76.  Cleveland 
Chiropractic  College.  Los  Angeles, 
CA,  Chiropractic,  December  1988 

Hetherington.  Jane.  San  Rafael.  CA. 
$53,852.05,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1987 

Hicks,  Randall.  Castro  Valley.  CA, 
$100,799.22.  Life  Chiropractic 
College-West,  San  Lorenzo,  CA, 
Chiropractic.  March  1987 

Hileman.  Kent.  Hollister.  CA. 
$22,547.14,  Cleveland  Chiropractic 
College.  Los  Angeles.  CA. 
Chiropractic.  August  1986 

Hines.  John.  Buena  Park.  CA.  $4,966.16, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  June 
1983 

Hinkey,  Stephen,  Culver  City.  CA. 
$19,829.23.  Los  Angeles  College  of 
Chiropractic.  Whittier.  CA, 
Chiropractic,  April  1986 

Hockersmith,  Kevin  W.,  Sanger,  CA, 
$99,612.46,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic.  May  1989 

Hoffman,  Stuart,  Santa  Monica,  CA, 
$6,524.47,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1986 

Holmes.  Bobby  B.,  Manteca,  CA, 
$131,368.40,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1985 

Holsinger,  Matthew  W.,  San  Mateo.  CA, 
$62,112.08.  Life  Chiropractic  College- 
West.  San  Lorenzo,  CA,  Chiropractic, 
June  1990 

Hoist.  Stephen  S.,  Carmel,  CA, 
$57,749.78,  Life  Chiropractic  College- 
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West,  San  Lorenzo,  CA,  Chiropractic, 
March  1986 

Holt,  Kenneth,  Canyon  Lake,  CA. 
$50,934.40,  Southern  Calif.  Clg.  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1988 

Hopkins,  Mitch,  Brea,  CA,  $59,980.43, 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  April  1988 

Hopstock,  Richard,  La  Puente,  CA, 
$54,302.07,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1985 

Hoskin,  Jerry,  Watsonville,  CA, 
$49,470.80,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1986 

Hosier,  John  J.,  Holhster,  CA, 
$27,409.59,  Pahner  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chirbpractic,  December  1984 

Howard,  Marty  B.,  Hayward,  CA, 
$15,777.23,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1986 

Huff,  Arthur  R.,  Pasadena.  CA, 
$88,185.50,  Southern  Calif.  Clg.  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1988 

Huff,  Guy  L.,  Torrance,  CA,  $90,955.97, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  December 
1986 

Hunt,  Celia,  Citrus  Heights,  CA, 
$21,462.56,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1989 

Imboden,  Shannon  L.,  Los  Angeles,  CA, 
$12,386.36,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1987 

Inskeep,  Norman  D.,  San  Jose,  CA, 
$103,481.62,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1986 

Jasper,  Chuck,  San  Rafael,  CA, 
$6,067.82,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1984 

Jeffcoat,  Lori  M.,  Alameda,  CA, 
$13,339.98,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1990 

Jette.  Steven  A.,  Petaluma,  CA, 
$8,715.66.  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  December  1983 

Johnson,  Eric.  Victorville.  CA, 
$86,833.48,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1990 

Johnson,  Kevin  A.,  Costa  Mesa,  CA, 
$38,933.66,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1990 

Johnson,  Randall  R.,  Los  Angeles,  CA, 
$80,046.73,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1986 


Johnson,  Shelia,  Los  Angeles,  CA, 

$93,110.08,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  April  1986 
Kahan,  Robert  M.,  Mission  Viejo,  CA, 

$20,760.16,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1984 
Kahanek,  Carol  A.,  Santa  Cruz,  CA, 

$38,899.12,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  December  1983 
Kaye,  Lafe  M.,  Newbury  Park,  CA, 

$35,825.53,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1987 
Kelly.  Mark  S.,  Chino,  CA,  $21,355.78, 

Cleveland  Chiropractic  College,  Los 

Angeles,  CA,  Chiropractic,  April  1986 
Klee,  Mark  A.,  Lancaster,  CA, 

$15,327.97,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  July  1987 
Kosak,  Jerome  E.,  Fairfield,  CA, 

$24,435.97,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1982 
Kotsch,  Simone  P.,  Huntington  Beach, 

CA,  $38,050.42,  Los  Angeles  College 

of  Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1985 
Kowalski,  Brian  A.,  Newport  Beach,  CA, 

$8,131.83,  Life  College,  Marietta,  GA, 

Chiropractic,  October  1982 
Kraetzer,  Nicholas,  San  Pedro,  CA, 

$4,473.92,  Southern  Calif  Clg  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  December  1987 
KuUrich,  Regan  T.,  Oakhurst,  CA, 

$12,394.97,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  May  1986 
Lamb,  Robert,  Sebastopol,  CA, 

$28,678.41,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1989 
Lampman,  Chuck  D.,  Sylmar,  CA, 

$105,598.36,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1986 
Landemare,  Henry  M.,  Moss  Beach,  CA, 

$91,251.18,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic. 

June  1985 
Laiizarotta,  Suzette,  Grass  Valley,  CA, 

$5,745.54,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  December  1982 
Laughter,  James,  San  Diego,  CA, 

$41,963.88,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  March  1985 
Lesko,  Andrew,  La  Habra  Heights,  CA, 

$38,172.68,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1987 
Levay,  Mariami,  Sacramento,  CA, 

$64,653.56,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  June  1987 


Levemier,  Laura  A.,  Costa  Mesa,  CA, 
$43,191.41,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1986 

Levesque,  Gary,  Huntington  Beach,  CA, 
$8,421.15,  Las  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1982 

Lewis,  Edward,  Auburn,  CA, 
$96,506.97,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1989 

Lima,  Thomas,  Oakland,  CA,  $1,814.37. 
Life  Chiropractic  College- West,  San 
Lorenzo,  CA,  Chiropractic,  October 
1985 

Lin,  Ho  Shiong,  San  Lorenzo,  CA, 
$21,806.75,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1987 

Locke,  Peggy  J.,  Santa  Barbara,  CA, 
$88,366.54,  Cleveland  Chiropractic 
College.  Los  Angeles,  CA, 
Chiropractic,  April  1989 

Lodwig,  Michael,  Walnut  Creek,  CA, 
$15,819.65,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  October  1989 

Lopez,  Luis  L..  Canyon  Lake.  CA, 
$79,677.62,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1985 

Louis,  Kathryn  S.,  Santa  Monica,  CA, 
$12,984.22,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1986 

Lowe,  Dane  E.,  Poway,  CA,  $4,090.78, 
Palmer  College  of  Chiropractic  West, 
San  Jose,  CA,  Chiropractic,  December 
1983 

Lunceford,  Glenn,  Norco,  CA, 
$13,310.48,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1986 

Lyons,  Dorothy  A.,  Coulterville,  CA, 
$27,241.79,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1989 

Maclaren,  Stacy  L.,  Ventura,  CA, 
$20,079.05,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
October  1985 

Mahan,  Michael,  El  Cajon,  CA, 
$16,668.32,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
April  1988 

Mahar,  Deborah  L.,  Santa  Ana,  CA, 
$14,699.17,  Pahner  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1984 

Mairet,  Alain  A.,  Menlo  Park,  CA, 
$51,833.99,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1987 

Mallary,  Peter,  Santa  Cruz,  CA, 
$39,427.19,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1988 

Mannino-Siegel,  Holly  L.,  Whittier,  CA, 
$20,213.68,  Los  Angeles  College  of 


Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1986 
Mark,  Jeffrey,  San  Francisco,  CA, 

$83,834.42,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1987 
Marquez,  Evelyn  W.,  South  Pasadena, 

CA,  $57,937.92,  Los  Angeles  College 

of  Chiropractic,  Whittier,  CA, 

Chiropractic,  July  1986 
Martello,  Daniel  M.,  San  Francisco,  CA, 

$2,209.78,  Northwestern  College  of 

Chiropractic,  Bloomington,  MN, 

Chiropractic,  April  1986 
Martin,  Diana,  Los  Gates,  CA, 

$21,286.06,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  March  1986 
Matsumae,  Dean,  Huntington  Beach, 

CA,  $14,402.78,  Los  Angeles  College 

of  Chiropractic,  Whittier,  CA, 

Chiropractic,  August  1989 
Maynard,  Jennifer  E.,  Glendora,  CA, 

$56,259.54,  Southern  Calif  Clg  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  December  1988 
McGee,  BilUe  J.,  Simi  Valley,  CA, 

$29,043.12,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  April  1984 
McGinn,  Thomas,  San  Jose,  CA, 

$124,236.17,  Pahner  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  March  1987 
McKinlay,  George  A.,  Orange,  CA, 

$23,266.37,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1988 
McLaughlin,  Robert,  Sacramento,  CA, 

$39,905.80,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  December  1989 
McLean,  Lila  E.,  San  Lorenzo,  CA, 

$49,153.66,  Palmer  College  of 

Chiropractic,  Davenport,  LA, 

Chiropractic,  June  1987 
Melville,  Carl,  Crestline,  CA, 

$89,807.54,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1989 
Meriott,  Robert  B.,  San  Juan  Capistrano, 

CA,  $13,818.59,  Los  Angeles  College 

of  Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1983 
Miller,  Brad  T.,  Santa  Ana,  CA, 

$16,491.61,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1990 
Miller,  David,  Concord,  CA,  $25,525.00, 

Life  Chiropractic  College-West,  San 

Lorenzo,  CA,  Chiropractic,  December 

1989 
Miller,  Marilyn  E.,  San  Francisco,  CA, 

$6,091.62,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 

June  1986 
Mitchell,  Gregory  W.,  Los  Angeles,  CA, 

$103,353.04,  Southern  CaUf.  Clg.  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  May  1988 


Molina,  Robert,  West  Covina,  CA, 
$48,100.20,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1987 

Monahan,  Michael  L.,  Carlsbad,  CA, 
$43,364.32,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1986 

Montgomery,  Rita  M.,  Los  Angeles,  CA, 
$57,724.69,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1986 

Moore,  Dennis  J.,  Long  Beach,  CA, 
$108,626.04,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1986 

Moore,  Wesley  B.,  San  Jose,  CA, 
$37,707.76,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1984 

Moroney,  Sharon,  Santa  Clara,  CA, 
$16,660.48,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1986 

Moroney,  William,  San  Mateo,  CA, 
$21,750.44,  Pahner  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1986 

Mullins,  Marilyn  E.,  Placentia,  CA, 
$48,602.31,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1984 

Murphy,  Debbie  C.,  Ojai,  CA, 
$35,502.40,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  August  1986 

Nahai,  John,  Concord,  CA,  $113,476.45, 
Life  Chiropractic  College- West,  San 
Lorenzo,  CA,  Chiropractic,  December 
1985 

Navai,  Mehdi  N.,  Alhambra,  CA, 
$58,876.59,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1988 

Nedelcove,  Deborah  E.,  La  Quinta,  CA, 
$20,200.35,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1987 

Nelson,  Robert,  Palm  Desert,  CA, 
$64,863.74,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1988 

O'Connor,  Thomas  J.,  Corte  Madera,  CA, 
$7,500.84,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1984 

Oberstein,  Lawrence,  Santa  Rosa,  CA, 
$27,306.83,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1984 

Oranen,  David  J.,  Sacramento,  CA, 
$52,790.80,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1984 

Overman,  Kathleen  N.,  Canoga  Park, 
CA,  $22,818.60,  New  York 
Chiropractic  College,  Seneca  Falls, 
NY,  Qiiropractic,  December  1984 

Owens,  Robert  B.,  San  Fransciso,  CA, 
$9,141.46,  Palmer  College  of 


Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  September  1983 
Pacheco,  Mark  A.,  Stockton,  CA, 

$38,441.45,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  April  1985 
Pallas,  James  J.,  Temecula,  CA, 

$64,714.41,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1986 
Palumo,  Frank  N.,  North  Hills,  CA, 

$20,261.32,  Cleveland  Chiropractic     ~ 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1988 
Pankey,  John,  Alameda,  CA,  $28,206.23. 

Palmer  College  of  Chiropractic  West, 

San  Jose,  CA,  Chiropractic,  December 

1988 
Panza,  Ernest,  Chula  Vista,  CA, 

$14,906.92,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1991 
Parker,  Brian  T.,  Simi  Valley,  CA, 

$24,751.49,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  December  1988 
Pamell,  Aaron  L.,  San  Mateo,  CA, 

$36,543.46,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 

October  1986 
Pascal,  David  S.,  Santa  Cruz,  CA. 

$3,566.52.  Cleveland  Chiropractic 

College.  Los  Angeles,  CA, 

Chiropractic,  January  1986 
Pellerin,  Stephen  P.,  .\hwahnee,  CA, 

$61,528.62,  Southern  Calif.  Clg.  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  April  1986 
Penney,  Karen,  San  Bernardino,  CA, 

$14,446.48.  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1993 
Perez,  Jesus  V.,  Pomona,  CA, 

$75,117.87,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  July  1984 
Peters,  Deborah,  Palo  Aho,  CA, 

$33,515.65,  Pahner  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  September  1990 
Pfeiffer,  Arlene,  Huntington  Beach,  CA, 

$7,107.92,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1983 
Pham,  Greg  N.,  Fountain  Valley,  CA, 

$57,420.15,  Southern  CaUf.  Clg.  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  December  1989 
Pilkington,  Charles,  San  Bernardino, 

CA,  $19,225.29,  Los  Angeles  College 

of  Chiropractic,  Whittier.  CA, 

Chiropractic,  December  1985 
Pinkerman,  James,  Temecula,  CA, 

$107,376.29,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1987 
Podry,  Robert  J.,  La  Canada,  CA, 

$59,357.00,  Southern  Calif.  Clg.  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  August  1986 
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Pollock.  Thomas  G..  Santa  Barbara.  CA, 
$75,668.99.  Cleveland  Chiropractic 
College.  Los  Angeles,  CA, 
Chiropractic,  April  1987 

Portillo,  Carlos,  San  Jose,  CA, 
$15,107.79,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  Jupe  1986 

Portugal,  Gilbert  M.,  El  Toro,  CA. 
$2,192.43.  Los  Angeles  College  of 
Chiropractic.  Whittier.  CA, 
Chiropractic,  April  1986 

Postulka,  Perry  D..  La  Mesa,  CA, 
$20,974.60.  Los  Angeles  College  of 
Chiropractic.  Whittier.  CA. 
Chiropractic.  December  1986 

Pride.  Marcus  O..  Carson.  CA. 
$82,973.73,  Southern  Calif.  Clg.  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1987 

Radetic,  Pete,  Pleasant  Hill,  CA, 
$38,211.22,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1986 

Rahn,  Roger  S.,  Agoura,  CA,  $78,491.03, 
Los  Angeles  College  of  Chiropractic. 
Whittier.  CA.  Chiropractic.  April  1988 

Rains.  Emory  S..  Balboa.  CA. 
$29,499.71.  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1983 

Ramsey,  Debora  A.,  Saugus,  CA, 
$31,124.97,-Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1985 

Rathff,  Cynthia,  Santa  Cruz,  CA, 
$49,076.95,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  December  1987 

Rayas-Felix,  Magdalena,  Los  Angeles, 
CA,  $16,845.25,  Los  Angeles  College 
of  Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1988 

Reason,  Richard,  Goleta,  CA, 
$120,199.63,  Southern  CaUf  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1987 

Redd,  Timothy  J.,  San  Dimas,  CA, 
$122,091.69,  Southern  CaUf  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1987 

Reed,  Robert  W.,  San  Bernardino,  CA, 
$50,726.47,  Southern  CaUf  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1986 

Reilly,  Ann  M.,  Richmond,  CA, 
$24,092.06,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1986 

Reynolds,  Bob,  Bakersfield,  CA, 
$44,649.43,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1986 

Richardson.  Justin  W..  Canoga  Park,  CA, 
$10,379.04,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1983 

Richins,  Craig  H.,  Fresno,  CA, 
$69,537.63.  Pahner  College  of 


Chiropractic,  Davenport,  L\, 
Chiropractic,  September  1984 

Rios,  Emanuel  J.,  San  Gabriel,  CA, 
$45,323.33,  Southern  CaUf  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1988 

Rockmael,  Allan,  San  Francisco,  CA, 
$84,289.21,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1988 

Rodriguez,  Consuelo  A.,  San  Gabriel, 
CA,  $34,195.24,  Cleveland 
Chiropractic  College,  Los  Angeles, 
CA,  Chiropractic,  September  1984 

Rodriguez,  Humberto  J.,  La  Mirada,  CA, 
$66,279.62,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1987 

Rogers,  Guy  A.,  Bakersfield,  CA, 
$61,955.31,  Southern  CaHf  CLGof 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1990 

Roloff,  Robin,  Lakewood,  CA, 
$12,820.84.  Cleveland  Chiropractic 
College.  Los  Angeles,  CA, 
Chiropractic,  April  1988 

Rolon,  Zandra,  Santa  Cruz,  CA, 
$18,887.16,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1989 

Romer,  Cheryl  C,  Fresno,  CA, 
$57,171.30,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1983 

Romo,  Glen  A.,  Walnut.  CA.  $5,816.38, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  August 
1988 

Rosenfeld,  Jeffre  B.,  Santa  Monica,  CA, 
$40,151.56,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1986 

Rothenberg-Aisenoerg,  Mary  Ellen  B., 
Chula  Vista,  CA,  $107,111.88,  Los 
Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  August 
1985 

Rude,  Kirby  K.,  Pasadena,  CA, 
$36,104.38,  Southern  Calif  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1987 

Ruiz,  Henry  S.,  Los  Angeles,  CA, 
$114,613.71,  Southern  CaHf  CLGof 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1986 

SakaUs,  Gregory  G.,  Glendale,  CA, 
$362.40,  Southern  Cahf  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1987 

Sargent,  John  F.,  Los  Angeles,  CA, 
$70,616.79,  Southern  Calif  CLG  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1986 

Schear,  Darrell,  Laguna  Hills,  CA, 
$132,229.72,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1984 

Schluter,  Kathleen  K.,  Ukiah,  CA, 
$24,906.36,  Life  Chiropractic  College- 


West,  San  Lorenzo,  CA,  Chiropractic, 

December  1985 
Schluter,  Lyle  C,  Sonoma,  CA, 

$34,705.62,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  December  1983 
Schow,  Kenneth  M.,  Glendale,  CA, 

$32,084.08,  Los  Angeles  College  of 

Chiropractic.  Whittier,  CA, 

Chiropractic,  December  1982 
Scott,  John,  Modesto,  CA,  $123,349.96, 

Palmer  College  of  Chiropractic  West, 

San  Jose,  CA,  Chiropractic,  September 

1985 
Sellers,  Lon  E.,  San  Diego,  CA, 

$24,739.35,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1983 
Shanesfelter,  Charles,  Saratoga,  CA, 

$23,251.19,  Southern  Calif  CLG  of 

Chiropractic,  Pico  Rivera,  CA, 

Chiropractic,  December  1989 
Shapiro,  Michael  S.,  Valencia,  CA, 

$51,149.97,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1985 
Sharkey,  Vincent  J.,  San  Francisco,  CA, 

$4,737.17,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 

September  1986 
Shouka,  Mohammed,  Yorba  Linda,  CA, 

$22,218.59,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1988 
Sibley,  Jane  E.,  Tustin,  CA,  $63,545.24, 

Los  Angeles  College  of  Chiropractic, 

Whittier,  CA,  Chiropractic,  April  1988 
Simovich,  Paul,  Huntington  Beach,  CA, 

$26,054.25,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1988 
Smith  Jr,  Carl  A.,  Garden  Grove,  CA, 

$118,950.11,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1987 
Smith,  Steven  K.,  Venice,  CA, 

$54,960.32,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  June  1988 
Snavely,  Danny  H.,  Laguna  Niguel,  CA, 

$71,492.53,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1986 
Souza.  Robert  R.,  Costa  Mesa,  CA, 

$109,847.09,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1984 
Spatrisano,  Bonnie,  Los  Banos,  CA, 

$81,622.18,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1985 
Spencer,  Johnnie  J.,  Baker,  CA, 

$83,735.55,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1985 
Stevens,  Don  M.,  Sacramento,  CA, 

$138,840.25,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1985 
Stevens,  Michael  N.,  Los  Gatos,  CA, 

$44,650.24,  Palmer  College  of 


Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  December  1985 

Stevens,  Milton  W..  Pittsburg.  CA. 
$118,833.98.  Life  Chiropractic 
College-West,  San  Lorenzo,  CA, 
Chiropractic,  March  1985 

Stevens,  Tamara  S.,  Hayward,  CA, 
$99,699.44,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1987 

Stewart,  Jeannie,  Costa  Mesa,  CA, 
$16,077.80,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1984 

Stiga,  John  P.,  Santa  Cruz,  CA, 
$8,062.12,  Life  College,  Marietta,  GA, 
Chiropractic,  March  1982 

Stone,  Steven,  Piedmont.  CA, 
$12,522.59,  Life  Chiropractic  College- 
west,  San  Lorenzo,  CA,  Chiropractic, 
December  1990 

Studer,  Jonathan  B.,  San  Jose,  CA, 
$41,001.05,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  December  1986 

Sturgeon,  Margaret  M.,  Oakland,  CA, 
$33,727.88,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1985 

Styler,  Richard,  Fair  Oaks,  CA, 
$9,948.57,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1989 

Sullivan,  Joseph,  Burbank,  CA, 
$57,148.42,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1986 

Super,  Douglas  D  J,  Hayward,  CA, 
$58,323.18,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1990 

Sutton,  Brian,  Denuba,  CA,  $53,319.27, 
Southern  Calif  Clg  of  Chiropractic, 
Pico  Rivera,  CA,  Chiropractic,  April 
1986 

Tamimi,  Musa  A.,  Panorama  City,  CA, 
$12,153.20,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1987 

Taylor,  Brett,  Mission  Viejo,  CA, 
$48,654.87,  Southern  CaUf  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  September  1986 

Taylor,  John  E.,  Placentia,  CA, 
$9,857.99,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1982 

Taylor,  Julie  A.,  Glendale,  CA, 
$28,694.67,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  April  1984 

Terry,  William  H.,  Fallbrook.  CA, 
$61,472.73,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1984 

Teter,  Steven  S.,  San  Leandro,  CA, 
$3,276.49,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  March  1983 


Theobald,  Richard  C,  San  Diego,  CA, 
$35,618.60.  Palmer  College  of 
Chiropractic,  Davenport.  LA. 
Chiropractic,  October  1988 

Thompson,  Donald  D.,  Novate,  CA, 
$7,811.91,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1989 

Thompson,  James  D.,  Fair  Oaks,  CA, 
$112,683.06,  Pahner  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1987 

Thornton,  James  G.,  Nevada  City,  CA, 
$3,792.89,  Logan  College  of 
Chiropractic,  Chesterheld,  MO, 
Chiropractic,  January  1983 

Turner,  Nancy  N.,  Costa  Mesa,  CA, 
$16,116.67,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1985 

Vail,  Warren,  Encinitas,  CA,  $10,551.69, 
Life  Chiropractic  College-West,  San 
Lorenzo,  CA,  Chiropractic,  March 
1989 

Van  Gorder,  Kurt  F.,  Temecula,  CA, 
$55,817.80,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1989 

Vardanian,  Michael  A.,  FuUerton,  CA, 
$47,094.43,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1985 

Vareles,  Richard,  Sherman  Oaks,  CA, 
$53,917.31,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic.  December  1985 

Vega.  Javier  J..  Montclair,  CA, 
$11,714.02,  Southern  Calif  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  December  1987 

Vessels,  Steven,  Loma  Linda,  CA, 
$51,382.77,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1983 

Viloria,  Jenifer  A.,  Los  Angeles,  CA, 
$75,132.17,  Southern  CaHf  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic.  August  1987 

Vlaskovich  Jr.  William,  Santa  Clara,  CA, 
$96,662.24,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  June  1987 

Walls-Fenwick,  Jan  D.,  San  Bernardino, 
CA.  $84,133.46.  Southern  Calif  Clg  of 
Chiropractic.  Pico  Rivera.  CA, 
Chiropractic,  April  1988 

Walsh,  Richard  J.,  Los  Angeles,  CA, 
$22,308.80,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1986 

Wanke,  Glenn  P.,  Fullerton,  CA, 
$92,975.05,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1987 

Ward,  Michael  L.,  Mountain  View,  CA, 
$41,031.58,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  October  1984 

Wedmeyer,  Ron  A.,  Bakersfield,  CA, 
$8,648.75,  Southern  Cahf  Clg  of 


Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  April  1990 

Weiss,  Gwenn  M.,  Cupertino,  CA, 

$26,660.74,  Pahner  College  of 

*    Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  September  1986 

Westing,  Denise,  Alameda,  CA, 
$29,320.09.  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1987 

White,  Judith  U.,  Newport  Beach,  CA, 
$18,740.49.  Southern  Calif  Clg  of 
Chiropractic.  Pico  Rivera.  CA. 
Chiropractic,  January  1985 

Whittlesey.  James  B..  Novate,  CA, 
$24,516.74,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1986 

Willard,  Teresa  D.,  Long  Beach,  CA, 
$8,205.72,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1988 

Wilhams,  Duane  D.,  Livermore,  CA, 
$46,332.67,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1984 

Williams,  Joseph.  San  Diego.  CA. 
$15,802.40,  Palmer  College  of 
Chiropractic  West,  San  Jose.  CA, 
Chiropractic.  December  1984 

Wymore,  Patrick  J..  Van  Nuys.  CA, 
$70,380.64,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  September  1986 

Yarchover,  Richard,  Sylmar,  CA, 
$19,230.07.  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  April  1987 

Yniguez,  Alma  B.,  San  Francisco,  CA, 
$83,078.54,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  May  1989 

Yniguez,  Ramon.  Suiuiyvale.  CA, 
$18,849.52,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  December  1985 

Zachary,  John  K.,  Los  Angeles,  CA, 
$37,152.10.  Southern  Calif  Clg  of 
Chiropractic,  Pico  Rivera,  CA, 
Chiropractic,  August  1988 

Zewde,  Worku,  Marina  Del  Rey.  CA, 
$38,981.14.  Cleveland  Chiropractic 
College,  Los  Angeles.  CA. 
Chiropractic.  April  1989 

Zoodsma,  Kenneth,  Del  Mar,  CA, 
$38,013.48,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1986 

Zydervelt,  Hannah  H  W.  Pacific  Grove, 
CA,  $37,319.51,  Pahner  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1984 

Clinical  Psychology 

Armstrong,  Phyllis,  Los  Angeles,  CA, 
$21,288.72,  CaUfomia  Sch  of  Prof 
Psych,  Alhambra,  CA,  Clinical 
Psychology,  May  1990 

Behman,  Patricia,  Studio  City,  CA, 
$46,587.40,  CaUfomia  Sch  of  Prof 
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Psych,  Aihambra,  CA,  Clinical 
Psychology,  September  1986. 

Block.  Robbyn  K..  Encino,  CA, 
$76,935.34.  California  Sch  of  Prof 
Psych,  Aihambra,  CA.  Clinical 
Psychology.  July  1988. 

Blomeley.  Robert  K..  Foothill  Farms. 
CA.  $8,628.14.  California  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA. 
Clinical  Psychology,  June  1983. 

Boulware.  Susan  S..  Sausalito.  CA. 
$58,430.73.  CaUfomia  Sch  of  Prof 
Psych.  Alameda.  CA.  Clinical 
Psychology.  July  1986. 

Cadavid-Haimon.  Ester.  Culver  City.  CA. 
$41,425.36.  California  Sch  of  Prof 
Psych,  Aihambra.  CA.  Clinical 
Psychology.  July  1988. 

Cappelletty,  Gordon  G..  Fresno,  CA, 
$7,513.31.  California  Sch  of  Prof 
Psych  Fresno,  Fresno.  CA.  Clinical 
Psychology,  August  1986. 

Carleton.  Raymond.  San  Diego.  CA, 
$6,283.83.  Cahfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego.  CA. 
Clinical  Psychology,  May  1990. 

Chalgujian,  Hilda,  Palm  Desert.  CA. 
$63,970.43.  CaUfomia  Sch  of  Prof 
Psych  Fresno.  Fresno.  CA.  Clinical 
Psychology.  June  1989. 

Chun.  John  H..  San  Diego.  CA. 
$44,811.60,  Cahfomia  Sch  of  Prof 
Psych  San  Diego.  San  Diego,  CA, 
Clinical  Psychology,  May  1989. 

Clark,  Minola,  San  Diego,  CA, 
$92,623.19.  Cahfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology,  May  1991. 

Corwin,  Mary.  Modesta.  CA,  $21,787.75. 
CaUfomia  Sch  of  Prof  Psych  Fresno. 
Fresno,  CA.  Clinical  Psychology, 
August  1986. 

Cox,  Charles,  Palm  Springs,  CA. 
$25,026.92.  Yeshiva  University.  New 
York.  NY,  Clinical  Psychology,  June 
1988. 

Davis,  Clarie  L,  Calipatria.  CA. 
$22,172.78.  CaUfomia  Sch  of  Prof 
Psych.  Aihambra.  CA.  Clinical 
Psychology,  July  1985. 

Esenten,  Teri  A..  Palos  Verdes.  CA, 
$52,495.98.  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego.  CA. 
CUnical  Psychology,  June  1986. 

Gaston,  Patricia  S.,  Dana  Point,  CA, 
$138,085.68,  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology.  June  1986. 

Gonzalez.  Maria.  Clovis.  CA.  $2,537.34. 
CaUfomia  Sch  of  Prof  Psych  Fresno. 
Fresno.  CA.  Clinical  Psychology,  Jime 
1990. 

Gonzalez.  Rocio  R..  Los  Angeles,  CA, 
$45,163.78.  CaUfomia  Sch  of  Prof 
Psych,  Aihambra,  CA.  Clinical 
Psychology,  July  1987. 

Gullotta,  Geraldine  P.,  Escondido,  CA, 
$49,944.96,  CaUfomia  Sch  of  Prof 
Psych  San  Diego.  San  Diego,  CA, 
CUnical  Psychology,  June  1983. 


Harris,  Carole  I.,  San  Diego,  CA, 
$20,884.14,  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology.  June  1985. 

Herrington.  Robert  L..  San  Diego.  CA. 
$21,450.56.  CaUfomia  Sch  of  Prof 
Psych  San  Diego.  San  Diego.  CA, 
Clinical  Psychology.  May  1992. 

Howell.  Nicole,  Thousand  Oaks,  CA, 
$108,002.25.  CaUfomia  Sch  of  Prof 
Psych,  Aihambra,  CA,  Clinical 
Psychology,  July  1987. 

Inesi.  Gino  E.,  San  Francisco.  CA, 
$12,375.78.  Paciflc  Graduate  School 
of  Psychology.  Palo  Alto.  CA.  CUnical 
Psychology.  April  1990. 

Jackson.  Cynthia.  Laguna  Beach,  CA, 
$63,980.68.  Fuller  Theological 
Seminary,  Pasadena.  CA,  Clinical 
Psychology,  June  1989. 

Jacobs,  Delores  A.,  San  Diego,  CA, 
$66,000.13,  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego.  CA. 
Clinical  Psychology.  May  1989. 

Jacobson.  Todd.  San  Diego.  CA. 
$106,465.41.  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego.  CA. 
CUnical  Psychology.  May  1989. 

King,  Gloria,  San  Leandro.  CA. 
$14,966.37.  CaUfomia  Sch  of  Prof 
Psych.  Alameda.  CA.  Clinical 
Psychology.  June  1990. 

Lafitte,  William,  Newport  Beach.  CA, 
$54,822.84,  CaUfomia  Sch  of  Prof 
Psych  San  Diego.  San  Diego.  CA. 
Clinical  Psychology,  May  1987. 

Lataille.  Edward.  San  Diego.  CA. 
$113,499.98,  California  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology,  May  1987. 

Lender,  Joyce  A.,  Anaheim,  CA. 
$132,750.69.  CaUfomia  Sch  of  Prof 
Psych.  Aihambra.  CA.  CUnical 
Psychology,  July  1987. 

Lin.  Sherri.  West  Hollywood,  CA. 
$17,367.21.  CaUfomia  Sch  of  Prof 
Psych.  Aihambra.  CA.  CUnical 
Psychology.  May  1990. 

Loranger.  Paul  G..  Sunset  Beach.  CA. 
$51,717.73.  CaUfomia  Sch  of  Prof 
Psych.  Aihambra,  CA.  Clinical 
Psychology.  May  1990. 

Lyons.  Lawrence.  Del  Mar.  CA, 
$19,545.63.  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego.  CA. 
Clinical  Psychology.  July  1983. 

Mackabee,  La  Mildred,  Los  Angeles.  CA. 
$52,461.72.  CaUfomia  Sch  of  Prof 
Psych.  Aihambra.  CA.  Clinical 
Psychology,  May  1989. 

McCaul,  Brad  J..  Red  Bluff.  CA. 
$54,558.78.  CaUfomia  Sch  of  Prof 
Psych  San  Diego.  San  Diego.  CA. 
CUnical  Psychology.  Jime  1984. 

McCarter.  Michele  A.,  San  Diego,  CA, 
$76,864.18,  CaUfomia  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA. 
Clinical  Psychology.  May  1987. 

McDiarmid.  Jim.  Merced.  CA.  $5,148.76. 
CaUfomia  Sch  of  Prof  Psych  Fresno. 


Fresno.  CA.  Clinical  Psychology. 

August  1986. 
McGregor.  Floyd.  Inglewood.  CA, 

$38,619.36.  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology,  July  1987. 
McMahon.  Kathleen,  El  Monte.  CA. 

$25,048.44,  CaUfomia  Sch  of  Prof 

Psych,  Aihambra,  CA,  Clinical 

Psychology,  May  1990. 
Moya,  Eva,  Los  Angeles,  CA. 

$29,351.20.  Univ  of  Denver.  Denver. 

CO,  Clinical  Psychology,  August 

1983. 
Musquiz,  Elizabeth  E..  Murrieta.  CA, 

$6,137.45,  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology.  June  1987. 
Pete.  Patricia.  San  Diego.  CA. 

$46,037.48.  CaUfomia  Sch  of  Prof 

Psych  Fresno.  Fresno,  CA.  CUnical 

Psychology,  June  1988. 
Perez,  Mary  Ellen,  Burbank,  CA, 

$25,547.14,  Fuller  Theological 

Seminary,  Pasadena,  CA,  Clinical 

Psychology,  June  1988. 
Phillips,  Constance,  Oakland,  CA, 

$16,942.90,  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology.  May  1989. 
Phillips,  John.  Oakhurst.  CA. 

$58,742.17,  CaUfomia  Sch  of  Prof 

Psych  Fresno,  Fresno,  CA,  Clinical 

Psychology,  August  1986. 
Pust,  Keith  W.,  Laike  Elsinore,  CA, 

$35,899.87,  Biola  University,  La 

Mirada,  CA.  Clinical  Psychology.  May 

1986. 
Quigley,  Michael,  San  Mateo,  CA, 

$28,792.95,  Pacific  Graduate  School 

of  Psychology,  Palo  Alto,  CA,  Clinical 

Psychology.  June  1992. 
Richardson.  Katharine.  Los  Angeles.  CA, 

$70,163.04.  Biola  University,  La 

Mirada.  CA.  Clinical  Psychology.  Jime 

1988 
Rivas.  Mary  L.  Artesia.  CA.  $9,737.70. 

Finch  University  of  Health  Sciences, 

North  Chicago,  IL,  Clinical 

Psychology,  June  1989 
Shields,  Judith,  San  Diego,  CA, 

$82,694.39.  CaUfomia  Sch  of  Prof 

Psych  San  Diego.  San  Diego.  CA. 

CUnical  Psychology.  May  1989 
Smukler,  Evie  L..  Sherman  Oaks.  CA. 

$18,818.46.  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology.  July  1987 
Spenser.  Angela  C..  Oceanside.  CA. 

$107,447.10,  CaUfomia  Sch  of  Prof 

Psych  San  Diego,  San  Diego,  CA. 

Clinical  Psychdlogy,  May  1988 
Stanford.  Jeannie,  Santa  Monica,  CA, 

$12,009.06.  California  Sch  of  Prof 

Psych,  Aihambra.  CA.  Clinical 

Psychology,  July  1987 
Steder.  Sandra.  San  Francisco.  CA, 

$33,541.19,  CaUfomia  Sch  of  Prof 

Psych.  Alameda.  CA.  Clinical 

Psychology.  July  1988 


Stevenson.  Teresa  M..  Los  Angeles.  CA. 

$14,976.51,  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology,  July  1987 
Veliquette,  John  J.,  Laguna  Niguel.  CA. 

$141,541.72.  CaUfomia  Sch  of  Prof 

Psych  San  Diego.  San  Diego.  CA. 

Clinical  Psychology,  May  1987 
Venners,  Angela,  Signal  Hill,  CA, 

$6,590.63.  California  Sch  of  Prof 

Psych.  Aihambra.  CA.  Clinical 

Psychology.  July  1988 
Wolter,  Carl.  Pasadena.  CA.  $43,534.91. 

Fuller  Theological  Seminary. 

Pasadena.  CA.  Clinical  Psychology, 

June  1985 
Wood.  Carol.  Santa  Monica.  CA. 

$82,501.86.  CaUfomia  Sch  of  Prof 

Psych.  Aihambra.  CA,  Clinical    . 

Psychology.  December  1987 
Yurkovich.  Mark.  Hollywood.  cA. 

$34,853.10,  California  Sch  of  Prof 

Psych  Fresno.  Fresno.  CA,  CUnical 

Psychology,  August  1986 

Dentistry 

Benavidez,  Charles,  Elk  Grove,  CA, 

$123,928.79,  Univ  of  Southem 

CaUfomia,  Los  Angeles.  CA. 

Dentistry.  May  1991 
Berry,  Scott  T.,  West  Lake  Village,  CA, 

$127,737.32,  Washington  University, 

St  Louis,  MO,  Dentistry,  May  1984 
Borden,  Mark  G.,  Modesto.  CA. 

$151,645.81.  Loyola  University 

Chicago.  Chicago.  IL.  Dentistry.  May 

1982 
Broschinsky.  Clifford.  Walnut  Creek. 

CA.  $59,254.52.  Univ  of  Missouri 

Kansas  City.  Kansas  City.  MO. 

Dentistry.  May  1989 
CaUoway.  VolUe  A..  Stockton.  CA. 

$149,214.86,  Meharry  Medical 

College.  Nashville.  TN.  Dentistry.  May 

1985 
Chun.  Denise.  San  Mateo.  CA, 

$33,525.54.  Univ  of  The  Pacific,  San 

Francisco,  CA,  Dentistry,  Jime  1991 
Clifford,  Lavtrrence  K.,  Santa  Rosa.  CA. 

$36,576.84.  Loma  Linda  University, 

Loma  Linda,  CA,  Dentistry, 

September  1980 
Comer,  Michael  J.,  Elk  Grove,  CA. 

$34,903.81.  Washington  University.  St 

Louis.  MO,  Dentistry,  May  1989 
Cutts.  David  P.,  Temecula,  CA. 

$44,583.15,  Loma  Linda  University, 

Loma  Linda,  CA.  Dentistry.  June  1983 
Dangerfield,  Alan  N..  Santa  Clara.  CA. 

$132,484.16,  Georgetown  University. 

Washington,  DC,  Dentistry.  May  1983 
Daniels,  William  W..  Roseville.  CA. 

$12,444.04.  Tufts  University.  Boston. 

MA,  Dentistry,  June  1982 
Delappe,  Elizabeth,  San  Jose,  CA, 

$21,313.16,  Univ  of  Pennsylvania, 

Philadelphia,  PA,  Dentistry.  January 

1985 
Done.  Byron.  Anaheim.  CA. 

$12§.319.95.  Univ  of  Southem 


CaUfomia.  Los  Angeles.  CA. 

Dentistry.  May  1987 
Edwards,  Gregory  C,  Los  Angeles,  CA, 

$27,256.32,  Howard  University, 

Washington,  DC.  Dentistry.  May  1983 
Eslao.  Caesar,  Lomita,  CA,  $63,873.62. 

Univ  of  Southem  California,  Los 

Angeles.  CA,  Dentistry,  May  1990 
Formaker,  James,  West  Hollywood,  CA, 

$35,702.22,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA, 

Dentistry,  May  1986 
Foroutanzad,  John.  Los  Angeles.  CA. 

$227,211.75.  Univ  of  The  Pacific.  San 

Francisco.  CA.  Dentistry.  June  1984 
Frybarger,  Francis,  Lemon  Grove.  CA. 

$16,642.64,  Washington  University,  St 

Louis,  MO,  Dentistry,  May  1991 
Garcia,  Gilberto,  Long  Beach,  CA, 

$115,048.02,  Univ  of  The  Pacific.  San 

Francisco.  CA.  Dentistry.  June  1989 
Georgeson,  Ronald  M.,  Kerman,  CA. 

$21,618.90.  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry,  August 

1984 
Ghamary,  Ghafoor  G..  San  Diego.  CA, 

$5,556.44,  Georgetown  University, 

Washington,  DC,  Dentistry,  May  1984 
Goldman,  Morton  H.,  San  Diego,  CA, 

$13,011.13,  West  Virginia  University, 

Morgantown,  WV,  Dentistry,  July 

1985 
Gomes,  Marshall  E..  Canyon  Lake.  CA. 

$131,626.75.  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry.  June  1985 
Gonzales.  Edward  J..  Los  Angeles.  CA. 

$181,161.54.  Boston  University 

Medical  Center.  Boston.  MA. 

Dentistry.  May  1988 
Gray.  Scott.  Hemet.  CA.  $52,686.64. 

Univ  of  The  Pacific.  San  Francisco. 

CA,  Dentistry.  June  1988 
Greene.  David  A..  Loma  Linda.  CA. 

$201,950.89.  Loma  Linda  University, 

Loma  Linda,  CA.  Dentistry.  June  1983 
Gyaami.  Opanin.  Grand  Terrace.  CA. 

$225,231.56.  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry.  June  1983 
Hall,  David,  Capitola,  CA,  $58,330.81. 

Univ  of  California  San  Francisco,  San 

Francisco,  CA,  Dentistry,  June  1982 
Harrison,  Rodney  B.,  Montclair.  CA, 

$116,942.48.  Meharry  Medical 

College.  Nashville.  TN.  Dentistry.  May 

1983 
Hempel.  Jeffrey  D.,  Acton,  CA, 

$28,677.01.  Loma  Linda  University. 

Loma  Linda.  CA,  Dentistry,  June  1980 
Henken.  Edmond  H..  San  Clemente,  CA. 

$56,826.96,  Loma  Linda  University. 

Loma  Linda,  CA.  Dentistry.  June  1984 
Hill.  David.  San  Jose.  CA.  $36,254.79. 

Tufts  University.  Boston.  MA. 

Dentistry.  June  1986 
Hnyla.  Celestine  A.,  San  Diego,  CA, 

$147,042.18,  Case  Western  Reserve 

University.  Cleveland.  OH.  Dentistry. 

May  1987 


Hoehn.  James  D..  Newbury  Park.  CA. 

$84,687.68.  Loma  Linda  University. 

Loma  Linda.  CA,  Dentistry,  June  1985 
Honnlee.  Michael,  Rowland  Heights, 

CA.  $3,554.29,  Loyola  University 

Chicago,  Chicago,  IL.  Dentistry. 

December  1990 
Hurley.  Ronnie  L.,  Carlsbad.  CA. 

$130,686.00,  Washington  University. 

St  Louis,  MO,  Dentistry.  May  1985 
Husbands.  Michael.  Chino  Hills.  CA. 

$163,482.98,  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry, 

September  1983 
Johnson,  Frederic,  Los  Angeles.  CA. 

$40,703.62.  Temple  University. 

Philadelphia,  PA,  Dentistry.  May  1992 
Jones.  Roger  A..  Santa  Cmz.  CA. 

$107,178.83.  Meharry  Medical 

College.  Nashville.  TN,  Dentistry.  May 

1985 
Kelly.  Andrew.  Los  Angeles.  CA. 

$44,395.24.  Howard  University. 

Washington.  EX:.  Dentistry.  May  1983 
Kent,  Donald.  San  Francisco.  CA. 

$146,716.15,  Univ  of  Southem 

California.  Los  Angeles.  CA. 

Dentistry,  May  1985 
Kerstetter,  Gary  A.,  Vista.  CA. 

$105,593.88.  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry, 

September  1983 
Kim,  Kwang-Jim,  Glendale.  CA. 

$60,481.42.  Univ  of  Southem 

CaUfomia.  Los  Angeles.  CA. 

Dentistry,  May  1984 
Kim,  Sung  O..  Los  Angeles.  CA. 

$72,198.40.  Univ  of  Southem 

California.  Los  Angeles,  CA. 

Dentistnr.  May  1985 
KUm.  David  D..  Redlands.  CA. 

$95,539.21.  Loma  Linda  University. 

Loma  Linda.  CA.  Dentistry,  June  1984 
Kurts,  Tedd  R.,  Mountain  View,  CA, 

$34,961.73.  Loma  Linda  University, 

Loma  Linda.  CA,  Dentistry.  June  1986 
Landis,  Charles,  Chico,  CA,  $4,359.21, 

Loma  Linda  University,  Loma  Linda, 

CA.  Dentistry.  June  1983 
Lemelle-Love,  Shelia  A.,  Poway.  CA. 

$88,230.71.  Univ  of  Southem 

CaUfomia.  Los  Angeles.  CA, 

Dentistry,  May  1987 
Lim,  Jhang  H.,  L<3s  Angeles,  CA, 

$101,689.04,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA, 

Dentistry,  May  1984 
Luckey,  John  M.,  San  Diego,  CA, 

$88,633.08.  Loma  Linda  University, 

Loma  Linda,  CA,  Dentistry,  June  1981 
Mann.  Walter,  Murrieta,  CA,  $5,368.29, 

Univ  of  The  Pacific,  San  Francisco, 

CA,  Dentistry,  June  1982 
Marshall,  Dauna,  Los  Angeles,  CA, 

$74,131.34,  Howard  University, 

Washington.  DC,  Dentistry,  May  1985 
Marth.  Tedie.  San  Marino.  CA. 

$12,155.38.  Univ  of  Southem 

CaUfomia.  Los  Angeles,  CA, 

Dentistry,  June  1982 
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McFee,  Donald,  Fontana,  CA, 

$29,188.00.  Univ  of  Alabama 

Birmingham,  Birmingham,  AL, 

Dentistry,  June  1990 
McLaughhn,  Harry  L.,  San  Diego.  CA, 

$12,422.16,  Univ  of  Southern 

California,  Los  Angeles,  CA, 

Dentistry,  June  1984 
Medina,  Jacqueline  J.,  Los  Angeles,  CA, 

$16,320.07.  Univ  of  California  San 

Francisco,  San  Francisco,  CA, 

Dentistry,  June  1981 
Memmott,  Dana  B.,  Signal  Hill,  CA, 

$11,308.99,  Univ  of  Southern 

California,  Los  Angeles,  CA, 

Dentistry,  May  1984 
Miller,  Guy  M.,  Wrightwood,  CA, 

$194,037.15,  Loma  Linda  University, 

Loma  Linda,  CA,  Dentistry,  December 

1982 
Miller,  William,  Los  Angeles.  CA, 

$36,162.74,  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Dentistry,  May  1984 
Miner,  Michael  W.,  Irvine,  CA, 

$150,459.67,  Tufts  University,  Boston, 

MA,  Dentistry,  June  1986 
Moore,  Derek  D.,  Santa  Ana,  CA, 

$11,471.41,  Fairleigh  Dickinson 

University,  Teaneck,  NJ,  Dentistry, 

May  1986 
Nguyen,  Kien-Trinh  T.,  San  Jose,  CA, 

$9,795.90,  Virginia  Commonwealth 

University,  Richmond,  VA,  Dentistry, 

May  1987 
Nichols,  Marcus,  Culver  City,  CA, 

$42,215.07,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

May  1984 
Nowry,  Remond,  Valley  Village,  CA, 

$96,421.15,  Univ  of  Southern 

CaUfomia,  Los  Angeles,  CA, 

Dentistry,  May  1991 
Pattendien,  Sharon  J.,  San  Francisco, 

CA,  $137,101.24.  Fairleigh  Dickinson 

University,  Teaneck,  NJ,  Dentistry, 

May  1987 
Penn.  Dennis,  Carlsbad,  CA,  $6,148.61, 

Tufts  University,  Boston,  MA, 

Dentistry,  June  1980 
Peterson,  Kirk  J.,  Long  Beach,  CA, 

$66,882.10,  Tufts  University,  Boston, 

MA,  Dentistry,  May  1987 
Pierce,  John,  San  Diego,  CA,  $2,525.07, 

Univ  of  Missouri  Kansas  City,  Kansas 

City.  MO,  Dentistry,  April  1982 
Portales,  Ramon,  San  Pedro,  CA, 

$8,038.15,  Ohio  State  University, 

Columbus,  OH,  Dentistry,  June  1985 
Price,  Steve  V.,  Los  Angeles,  CA, 

$3,558.06,  Univ  of  California  Los 

Angeles,  Los  Angeles,  CA,  Dentistry, 

June  1984 
Pryor  HI,  Cornelius  M..  Los  Angeles,  CA, 

$10,727.05,  Howard  University, 

Washington,  DC,  Dentistry,  May  1982 
Rahmati,  Behnam,  Laguna  Hills,  CA, 

$123,041.59,  Univ  of  Southern 

Cahfomia,  Los  Angeles,  CA, 

Dentistry,  May  1987 


Ramirez,  Ralph,  El  Monte,  CA, 
$14,017.88,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Dentistry,  May  1985 

Richards,  Richard,  Alameda,  CA, 
$7,043.93,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Dentistry,  May  1983 

Riveroy,  Isaac,  Walnut,  CA, 
$117,282.24,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  May  1989 

Roberts,  Martha  E.,  San  Rafael,  CA, 
$32,332.04,  Univ  of  California  San 
Francisco,  San  Francisco,  CA, 
Dentistry,  June  1982 

Rucker,  David  D.,  San  Mateo,  CA, 
$240,754.38,  Univ  of  The  Pacific,  San 
Francisco,  CA^,  Dentistry,  June  1985 

Ruffner,  Timothy  E.,  Ventura,  CA, 
$155,878.56,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry.  June  1985 

Saliano,  David  D.,  North  Hollywood. 
CA,  $143,327.11,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Dentistry,  May  1984 

Sanchez-Spitzer,  Alice,  Los  Angeles. 
CA,  $54,626.78,  Univ  of  California 
Los  Angeles,  Los  Angeles,  CA, 
Dentistry,  June  1982 

Santucci,  Gerald,  Walnut  Creek,  CA, 
$28,303.06,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Dentistry,  May  1983 

Schneider.  Harry,  Palm  Desert,  CA, 
$250,248.83,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  March 
1985 

Sevilla,  Dana,  Hayward,  CA,  $8,572.69, 
Univ  of  California  San  Francisco,  San 
Francisco,  CA.  Dentistry,  June  1988 

Sevrean,  Joseph  J.,  Pomona,  CA, 
$2,794.31,  Creighton  University, 
Omaha,  NE,  Dentistry,  May  1989 

Shaw,  Michael  P.,  Fremont,  CA, 
$111,810.71,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1983 

Sheppard,  Gordon  L.,  Ceres,  CA, 
$67,094.01,  Univ  of  Southern 
CaUfomia,  Los  Angeles,  CA, 
Dentistry,  May  1988 

Shervin,  Amir  H.,  Los  Angeles,  CA, 
$54,233.75,  Univ  of  Southern 
CaUfomia,  Los  Angeles,  CA, 
Dentistry,  May  1985 

Shin,  Hui-Yong,  Los  Angeles,  CA, 
$58,739.09,  Univ  of  Southern 
CaUfomia,  Los  Angeles,  CA, 
Dentistry,  May  1989 

Shinsato,  Wade  A..  Sun  Valley.  CA. 
$66,847.27,  Univ  of  Pennsylvania, 
Philadelphia,  PA,  Dentistry,  June 
1987 

Silva,  Bradley  K.,  Dana  Point.  CA, 
$74,272.64.  New  York  University, 
New  York,  NY,  Dentistry,  June  1984 

Snipes,  Steven,  San  Marcos,  CA, 
$9,111.74,  Univ  of  Southern 
CaUfomia,  Los  Angeles,  CA, 
Dentistry,  June  1981 


Spencer,  Durwood,  Bakersfield,  CA, 
$57,940.28,  Univ  of  The  Pacific,  San 
Francisco,  CA,  Dentistry,  June  1989 

Stewart,  John  R.,  Orange,  CA,  $3,247.36. 
Univ  of  The  Pacific,  San  Francisco, 
CA,  Dentistry,  June  1985 

Sullivan,  John  K.,  Tulare,  CA, 
$128,377.72,  Univ  of  The  Pacific,  San 
Francisco,  CA,  Dentistry,  September 
1984 

Swen,  John  J.,  Orangevale,  CA, 
$40,108.20,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  June  1986 

Taylor,  Tamra,  San  Clemente,  CA, 
$38,583.46,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  June  1984 

Tracy,  James  M.,  San  Jose,  CA, 
$46,458.62,  Georgetovm  University, 
Washington,  DC,  Dentistry,  May  1979 

Turner.  Portia  D..  Inglewood,  CA, 
$5,432.54,  Howard  University, 
Washington,  DC.  Dentistry,  May  1986 

Valenton,  Francisco  D.,  Sacramento,  CA, 
$17,723.01,  Univ  of  CaUfomia  San 
Francisco,  San  Francisco,  CA, 
Dentistry,  June  198,4 

Vazagov,  Zachial,  Arcadia,  CA, 
$178,596.77.  Tufts  University,  Boston, 
MA,  Dentistry,  May  1988 

Vergara,  Steven  D.,  Loma  Linda,  CA, 
$83,568.10,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  Jime  1984 

Wainwright,  Mark,  Oakland,  CA, 
$18,042.93,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO,  Dentistry,  June 
1989 

Warner,  Arthur,  Fremont.  CA. 
$49,210.60.  Case  Western  Reserve 
University,  Cleveland,  OH,  Dentistry, 
May  1984 

Weems,  John,  VisaUa,  CA,  $78,939.85. 
Emory  University,  Atlanta,  GA, 
Dentistry,  May  1986 

Wheadon,  Scott,  San  Jose,  CA, 
$54,194.47,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Dentistry,  May  1986 

Wright,  Ronald  L.,  Los  Angeles,  CA, 
$2,567.86,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1990 

Yaimian,  Charles  C,  Moimtain  View, 
CA,  $11,101.31,  Univ  of  California 
Los  Angeles,  Los  Angeles,  CA, 
Dentistry,  June  1983 

Zachary,  Floyd  E.,  Live  Oak,  CA, 
$29,692.02,  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  Jime  1981 

Zangeneh  Dane,  Zahra,  Encino,  CA, 
$72,534.13.  Fairleigh  Dickinson 
University,  Teaneck,  NJ,  Dentistry, 
May  1989 

Health  Administration 

Fleming,  Joseph  J..  Hayward,  CA, 
$43,037.98,  Trinity  University,  San 
Antonio,  TX,  Health  Administration, 
June  1987 

Martin,  David  D.C.,  San  Diego,  CA, 
$27,617.33,  Washington  University,  St 


Louis,  MO,  Health  Administration, 
May  1985 

Optometry 

Crandon,  David,  Los  Alamitos,  CA, 
$55,338.92,  Southern  Calif  College  of 
Optometry,  Fullerton,  CA,  Optometry, 
May  1988 

Davidek,  RosaU,  Alta  Loma,  CA, 
$127,426.37,  Southem  CaUf  College  of 
Optometry,  Fullerton,  CA,  Optometry, 
May  1988 

Falletti-Borell,  Giovanni,  San  Diego,  CA, 
$76,230.65,  Inter  American  Univ  of 
PR,  San  Juan,  PR,  Optometry,  June 
1984 

Litten,  Laura  L.,  Orange,  CA, 
$99,280.87,  Southem  CaUf  College  of 
Optometry,  Fullerton,  CA,  Optometry, 
May  1989 

Mast,  Barry,  Camarillo.  CA,  $34,347.18, 
Southem  College  of  Optometry, 
Memphis,  TN,  Optometry,  June  1984 

Mayfield,  Sheryl  A.,  Redwood  City,  CA, 
$25,777.94.  Southem  Calif  CoUege  of 
Optometry,  Fullerton,  CA,  Optometry, 
June  1983 

McWhinnie  Jr.,  Clarence  E.,  Los 
Angeles,  CA,  $9,103.34.  Southem 
CaUf  College  of  Optometry,  Fullerton, 
CA,  Optometry,  June  1983 

Powell.  Reed  M..  Hesperia.  CA, 
$11,727.39,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
June  1980 

Schamel,  Lisa  E.,  Los  Angeles,  CA, 
$14,651.42,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
May  1987 

Steinberg,  Craig,  Van  Nuys,  CA, 
$5,868.43,  Univ  of  Missouri  St  Louis, 
St  Louis,  MO,  Optometry,  May  1984. 

Utnehmer.  Patrick  P..  Temecula.  CA, 
$9,290.06,  Southem  Calif  College  of 
Optometry,  Fullerton,  CA,  Optometry, 
June  1984. 

Osteopathy 

Carter,  Merv  D.,  Moreno  Valley,  CA, 

$59,948.58,  Michigan  State 

University,  East  Lansing,  MI, 

Osteopathy,  June  1987. 
Cline,  Snerri  L,  Glendale,  CA, 

$5,933.04,  Univ  of  North  Texas  Health 

Science  Ctr,  Fort  Worth,  TX, 

Osteopathy.  May  1988. 
Conger,  Michelle.  Pasadena,  CA, 

$168,624.42,  Univ  of  Health  Sciences, 

Kansas  City,  MO,  Osteopathy,  May 

1986. 
Crosby,  Daniel  W.,  Upland.  CA, 

$5,939.26,  College  of  Osteo  Med  of  the 

Pacific,  Pomona,  CA,  Osteopathy, 

June  1986. 
Hoang  Xaun,  Tuan  A.,  Apo — San 

Francisco,  CA,  $12,624.15,  College  of 

Osteo  Med  of  the  Pacific,  Pomona, 

CA,  Osteopathy,  June  1991. 
Lane,  Richard  R.,  Monrovia,  CA, 

$44,858.43,  College  of  Osteo  Med  of 


the  Pacific,  Pomona,  CA,  Osteopathy, 

Jime  1989. 
Marshall,  WilUam  E.,  Newbury  Park, 

CA,  $148,618.99.  College  of  Osteo 

Med  of  the  Pacific.  Pomona.  CA, 

Osteopathy,  June  1987. 
Maynard,  Charles  D.,  El  Cajon.  CA. 

$13,207.69,  College  of  Osteo  Med  of 

the  Pacific,  Pomona,  CA,  Osteopathy, 

June  1983. 
Mendelson,  Sol,  Alta  Loma,  CA, 

$31,081.37,  College  of  Osteo  Med  of 

the  Pacific,  Pomona,  CA,  Osteopathy, 

June  1982. 
Mitchell,  Ralph,  Alta  Loma,  CA, 

$74,089.12,  College  of  Osteo  Med  of 

the  Pacific,  Pomona,  CA,  Osteopathy, 

June  1991. 
Patel.  Harikrushna  S.,  Inglewood,  CA, 

$38,746.27,  Univ  of  Osteo  Medical  & 

Health  Science,  Des  Moines,  lA, 

Osteopathy,  June  1989. 
Rudolph,  Paul,  Chino,  CA,  $229,993.26. 

Univ  of  Health  Sciences.  Kansas  City. 

MO.  Osteopathy,  May  1984. 
Smythe,  Gerald,  Cypress,  CA,  $1,184.09, 

College  of  Osteo  Med  of  the  Pacific, 

Pomona,  CA,  Osteopathy,  May  1991. 
Urbach.  Mark  J..  Culver  City,  CA, 

$123,098.93,  Michigan  State 

University,  East  Lansing,  MI, 

Osteopathy,  June  1985. 

Pharmacy 

Abe,  Gregory,  Tujunga,  CA,  $24,116.19, 

Univ  of  Southem  California.  Los 

Angeles,  CA,  Pharmacy,  May  1988. 
Coan,  Bernard,  Sunnyvale,  CA, 

$6,515.14,  Massachusetts  College  of 

Pharmacy,  Boston,  MA,  Pharmacy, 

June  1988. 
Daneshrad-Famoosh,  Angela,  North 

Hollywood,  CA,  $5,509.16,  Univ  of 

Southem  California,  Los  Angeles,  CA, 

Pharmacy,  May  1989. 
Degroot,  Ruth,  San  Francisco,  CA, 

$8,973.52,  Univ  of  The  Pacific, 

Stockton,  CA,  Pharmacy,  April  1991. 
Duarma,  Geetha,  Los  Angeles,  CA, 

$20,729.72,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA, 

Pharmacy,  May  1990. 
Frick,  Deborah,  Santa  Ana,  CA, 

$23,368.96,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA. 

Pharmacy.  May  1989. 
Gonzales,  Carol  C.,  Glendale,  CA, 

$4,583.45,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA, 

Pharmacy.  May  1986. 
Hedlund.  Bonnie  L..  Fullerton.  CA. 

$107,363.87.  Univ  of  Southem 

CaUfomia.  Los  Angeles,  CA, 

Pharmacy,  May  1986. 
Olivier,  Ralph,  Canyon  Country,  CA, 

$19,167.33.  Univ  of  Southem 

California.  Los  Angeles.  CA. 

Pharmacy.  May  1987. 
Omoregie,  Samuel  I.,  Los  Angeles,  CA. 

$45,617.94.  Univ  of  Southem 


CaUfomia,  Los  Angeles.  CA. 

Pharmacy,  May  1988. 
Osayamen,  Matthew.  San  Diego,  CA, 

$57,934.64,  Univ  of  Southem 

CaUfomia,  Los  Angeles,  CA, 

Pharmacy,  May  1987. 
Ramos,  JuUana  J.,  San  Pedro,  CA, 

$40,018.53,  Massachusetts  College  of 

Pharmacy,  Boston,  MA,  Pharmacy, 

May  1983. 
Taylor,  Roger  R.,  Foster  City,  CA, 

$46,060.25.  Massachusetts  CoUege  of 

Pharmacy.  Boston.  MA.  Pharmacy. 

June  1985. 
Tran,  Ba.  Milpitas,.CA.  $5,439.97, 

Temple  University,  Philadelphia,  PA, 

Pharmacy,  Jime  1987. 
Williams,  Patricia,  Los  Angeles,  CA, 

$9,136.72.  Drake  University.  Des 

Moines,  lA,  Pharmacy,  December 

1979. 
Zalez,  Carol  M.,  Encino,  CA,  $15,290.30, 

Univ  of  The  Pacific,  Stockton,  CA, 

Pharmacy,  April  1987. 

Podiatry 

Allen,  Karen,  San  Francisco,  CA, 
$122,029.02,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry.  May  1985. 

Burleigh.  Sharon,  Oakland,  CA, 
$61,408.19.  CaUfomia  College  of 
Podiatric  Medicine.  San  Francisco, 
CA,  Podiatry,  May  1985 

Cammall.  David  B..'San  Diego,  CA. 
$28,307.04.  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1986 

Case,  Jeffrey  A.,  Santa  Ana.  CA. 
$117,728.41,  California  College  of 
Podiatric  Medicine.  San  Francisco, 
CA,  Podiatry,  May  1985 

Chaffin,  Dwignt,  Modesto,  CA, 
$205,099.97.  California  College  of 
Podiatric  Medicine.  San  Francisco, 
CA,  Podiatry.  May  1982 

Dakis.  Stephen  S.,  La  Jolla.  CA. 
$23,228.61.  Ohio  College  of  Podiatric 
Medicine.  Cleveland.  OH.  Podiatry, 
May  1987 

Featherstone,  John,  San  Bruno.  CA. 
$36,320.34,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1993 

Fednard,  Anne  Marie  A.,  Oakland,  CA, 
$73,440.62,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  June  1986 

Gandy,  Paul  P..  San  Bemardino.  CA, 
$65,867.72,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1982 

Gray,  David  M.,  San  Francisco.  CA. 
$29,130.73.  CaUfomia  College  of 
Podiatric  Medicine.  San  Francisco, 
CA,  Podiatry.  May  1986 

Herman.  Jeffefy  M.,  Beverly  Hills,  CA, 
$7,486.94,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry.  May  1983 
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Hartman,  Gregory  D.,  Burbank,  CA, 
$43,530.03,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA.  Podiatry,  May  1982 

Hitchcock.  Philip  R..  Highland,  CA, 
$101,888.34.  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1981 

Landrum,  Keith,  Palos  Verdes.  CA, 
$52,618.22,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1981 

Lee,  Qiul  C,  Upland,  CA,  $54,089.38, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland.  OH.  Podiatry.  May  1989 

Lentell,  Brian  M.,  Fresno,  CA, 
$38,754.11,  Cahfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1984 

LilUe,  Richard  W.,  Mission  Viejo,  CA, 
$83,643.35,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1981 

Loggins,  L,  Oakland,  CA.  $210,397.48. 
Cahfomia  College  of  Podiatric 
Medicine,  San  Francisco,  CA, 
Podiatry,  June  1986 

London,  Eliyahu,  Crestline,  CA, 
$211,734.09,  California  College  of 
Podiatric  Medicine.  San  Francisco, 
CA,  Podiatry,  June  1986 

Medina,  Edwin  R.,  Berkeley,  CA, 
$91,217.72,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1987 

Pineda,  Joseph  J.,  Santa  Barbara,  CA, 
$190,998.76,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1984 

Pisarski,  Marsnall  M  W,  San  Francisco, 
CA.  $37,435.27.  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1985 

Pope,  David,  Downey,  CA,  $145,930.30, 
CaUfomia  College  of  Podiatric 
Medicine,  San  Francisco,  CA, 
Podiatry,  May  1985 

Sass,  Michael  D.,  Upland,  CA, 
$123,211.40,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1988 

Scoffield,  Mark  H..  Fresno,  CA, 
$68,494.77,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  EL,  Podiatry, 
May  1982 

Scott,  Thomas,  Oakland,  CA, 
$48,663.02,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1987 

Seymour,  Stephen  J.,  Thousand  Oaks, 
CA.  $53,244.63.  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  June  1980 

Shaber,  Sydney  S.,  San  Francisco,  CA, 
$38,418.83,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  June  1979 

Spaulding,  Karla  K.,  San  Francisco,  CA, 
$20,261.79,  California  College  of 


Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1989 
SulUvan-Sabo,  Denise  D.,  Sacramento, 

CA,  $59,374.28,  CaUfomia  CoUege  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1984 
Waller,  Marilyn  J.,  Castro  Valley.  CA, 

$130,896.29,  CaUfomia  College  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1990 
Warford,  Mark,  Roseville,  CA, 

$94,766.66,  CaUfomia  College  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1987 
Wells,  Kenneth,  Chula  Vista,  CA, 

$189,769.11,  CaUfomia  College  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  June  1986 
Zolfaghri,  Behrooz,  Danville,  CA, 

$46,518.31,  CaUfomia  College  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1986 
Zorilla,  Orlando,  San  Gabriel,  CA, 

$167,735.57,  CaUfomia  College  of 

Podiatric  Medicine,  San  Francisco, 

CA,  Podiatry,  June  1986 

Public  Health 

Adler,  Eric  M.,  La  Jolla,  CA,  $9,797.25. 
Yale  University,  New  Haven,  CT, 
Public  Health,  May  1987 

Bemard,  Cheryle,  Martinez,  CA, 
$121,687.49,  Tulane  University,  New 
Orleans,  LA,  Public  Health,  May  1986 

Howell,  Reynold  R.,  San  Francisco,  CA, 
$58,540.71,  Loma  Linda  University, 
Lome  Linda,  CA,  Public  Health, 
December  1981 

Lemkin,  Peter  R.,  Solana  Beach,  CA, 
$6,159.37,  Yale  University,  New 
Haven,  CT,  Public  Health,  May  1984 

Nebedum,  Archibald,  Los  Angeles,  CA, 
$10,665.37,  Univ  of  CaUfomia  Los 
Angeles,  Los  Angeles,  CA,  Public 
Health,  June  1985 

Velez,  Janet,  Moreno  Valley,  CA, 
$1,147.22,  Yale  University,  New 
Haven,  CT,  Public  Health,  May  1988 

Williams,  Pamela  A.,  Carson,  CA, 
$4,646.86,  Loma  Linda  University, 
Loma  Linda,  CA,  Public  Health,  June 
1983 

Veterinary  Medicine 

Anderson-Coleman,  Joy  R.,  Los  Angeles, 
CA,  $7,740.34,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1990 

Coleman,  Keith  B.,  Los  Angeles,  CA, 
$4,110.66,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1989 

Hurdle  n,  Clarence,  Sacramento,  CA, 
$65,596.45,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1986 

Pattio,  Nolton,  Monrovia,  CA, 
$21,618.72,  Univ  of  Pennsylvania, 
Philadelphia,  PA,  Veterinary 
Medicine,  May  1983 


Colorado 
Allopathic  Medicine 

Bennett,  Yvonne  E.,  Littleton,  CO, 
$24,015.20,  Univ  of  Colorado  Health 
Science  Center,  Denver,  CO, 
Allopathic  Medicine,  May  1986 

Busse,  David  D.,  Wheat  Ridge,  CO, 
$150,711.89,  George  Washington 
University,  Washington,  DC, 
Allopathic  Medicine,  May  1987 

Ferguson,  Rebecca  R.,  Snowmass,  CO, 
$36,263.80,  Univ  of  Texas 
Southwestern  Medical  Cntr,  Dallas, 
TX,  Allopathic  Medicine,  June  1986 

Flaherty,  Matthew,  Denver,  CO, 
$17,442.87,  Univ  of  Colorado  Health 
Science  Center,  Denver,  CO, 
Allopathic  Medicine,  May  1990 

McEwen,  Christopher  C,  Winter  Park, 
CO,  $6,445.73,  Univ  of  Cincinnati, 
Cincinnati,  OH,  Allopathic  Medicine, 
June  1984 

Roberts,  Charles  C,  Aurora,  CO, 
$76,587.79,  Univ  of  Colorado  Health 
Science  Center,  Denver,  CO, 
Allopathic  Medicine,  May  1985 

Wells,  Victor  V.,  Denver,  CO, 
$31,992.84,  Creighton  University, 
Omaha,  NE,  Allopathic  Medicine, 
May  1984 

Chiropractic 

Baker,  Geoffrey  B.,  Lakewood,  CO, 
$2,460.12,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1989 

Bammer,  PhilUp  L.,  Broomheld,  CO, 
$48,364.92,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  December  1983 

Burbridge,  David  H.,  Thomton,  CO, 
$41,684.38,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  October  1988 

Clarke,  Debbie  F.,  Louisville,  CO, 
$6,949.31,  Life  College,  Marietta,  GA, 
Chiropractic,  June  1984 

Cline,  Etoyle,  Broomfield,  CO, 
$27,304.24,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1985 

Colby,  Susan  E.,  Colorado  Springs,  CO, 
$39,571.95,  Palmer  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  March  1986 

Crow,  Joe,  Cheraw,  CO,  $14,612.08, 
Parker  College  of  Chiropractic,  Dallas, 
TX,  Chiropractic,  January  1990 

Cunningham,  Marvin  D.,  Colorado 
Springs,  CO,  $20,067.11,  Palmer 
College  of  Chiropractic  West,  San 
Jose,  CA,  Chiropractic,  June  1986 

Day,  Donald  D.,  Thomton,  CO, 
$55,260.64,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  December  1983 

Dunevitz,  Benjamin  S.,  Denver,  CO, 
$78,306.24,  Logan  College  of 


Chiropractic,  Chesterheld,  MO, 

Chiropractic,  January  1986 
Foster,  Valeria,  Greeley,  CO,  $5,558.07, 

Life  College,  Marietta,  GA, 

Chiropractic,  March  1983 
Garcia,  Sylvester,  Platteville,  CO, 

$56,341.78,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1988 
Handler,  Michael  J.,  Lakewood,  CO, 

$77,828.22,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1988 
Jordan,  James,  Castle  Rock,  CO, 

$100,898.10,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1986 
Krebill,  Michael,  Colorado  Springs,  CO, 

$85,989.49,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  August  1988 
Langolf,  Daniel  L.,  Lakewood,  CO, 

$46,259.40,  Palmer  College  of 

Chiropractic,  Davenport,  LA, 

Chiropractic,  June  1986 
Martin,  Kathleen  L.,  Englewood,  CO, 

$18,380.47,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1989 
McClain,  Van  A.,  Golden.  CO. 

$11,150.55,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1987 
McClure,  Lance  L.,  Littleton,  CO, 

$46,745.58,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1984 
Michals,  Robert,  Aurora,  CO, 

$40,532.58,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  September  1984 
Morgan,  Pamela,  Denver,  CO,  $881.94, 

Logan  College  of  Chiropractic, 

Chesterfield,  MO,  Chiropractic,  April 

1983 
Ohrdorf,  Ronald  T.,  Colorado  Springs, 

CO,  $111,425.96,  Cleveland 

Chiropractic  College,  Kansas  City, 

MO,  Chiropractic,  May  1988 
Orr,  William,  Canon  City,  CO, 

$94,237.15,  Pahner  CoUege  of 

Chiropractic,  Davenport,  L\, 

Chiropractic,  October  1988 
Rowland,  Brian,  Denver,  CO,  $1,632.00, 

Life  Chiropractic  CoUege- West,  San 

Lorenzo,  CA,  Chiropractic,  December 

1989 
Schmidt,  Jeffrey  J.,  Woody  Creek,  CO, 

$34,595.66,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  December  1988 
Sensenig,  Barry  W.,  Boulder,  CO, 

$5,290.94,  Westem  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  June  1983 
Skinner,  Keith,  Denver,  CO,  $37,799.18, 

Texas  Chiropractic  College 

Foundation,  Pasadena,  TX, 

Chiropractic,  December  1990 


Stjemholn,  Darwin,  Denver,  CO, 
$74,361.82,  Los  Angeles  College  of 
Chiropractic,  Whittier,  CA, 
Chiropractic,  December  1988 

Stokka,  Wayne  M.,  Littleton,  CO, 
$15,490.46,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1989 

Strapko,  Steven  W.,  Lakewood,  CO, 
$56,181.02,  Northwestem  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1988 

Taylor,  Kenneth,  Colorado  Springs,  CO, 
$46,149.64,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Trainer,  Anita  J.,  Denver,  CO, 
$46,002.06,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1987 

Wheeler,  Edward,  Arvada,  CO, 
$25,231.80,  Palmer  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  October  1985 

Williams,  Danny  C,  Parker,  CO, 
$4,770.65,  Pahner  College  of 
Chiropractic,  Davenport,  lA,       • 
Chiropractic,  March  1990 

Williams,  Patsy,  Greeley,  CO,  $5,471.42, 
Palmer  College  of  Chiropractic, 
Davenport,  L\,  Chiropractic, 
December  1989 

Withem,  Stewart,  Grand  Junction,  CO, 
$64,829.08,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1986 

Young,  Larry  N.,  Pueblo,  CO, 
$29,430.25,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1985 

Clinical  Psychology 

Evans,  Roberta,  Denver,  CO,  $16,904.66, 
CaUfomia  Sch.  of  Prof.  Psych.,  San 
Diego.  San  Diego,  CA,  Clinical 
Psychology,  June  1983 

Szczypka,  Denis,  Denver,  CO,  $3,837.97, 
Wright  State  University,  Dayton,  OH, 
Clinical  Psychology,  August  1986 

Dentistry 

Burkart,  John  D.,  Aurora,  CO, 

$39,491.34,  Marquette  University, 

Milwaukee,  WI,  Dentistry,  May  1983 
Hansen,  Daryl  G.,  Denver,  CO, 

$15,026.94,  Univ  of  Colorado  Health 

Science  Center,  Denver,  CO, 

Dentistry,  August  1989 
Haviland,  Philip  F.,  Denver,  CO, 

$19,006.64,  Oral  Roberts  University, 

Tulsa,  OK,  Dentistry,  May  1987 
Lack,  Ray,  Arvada,  CO,  $57,353.28, 

Univ  of  Colorado  Health  Science 

Center,  Denver,  CO,  Dentistry,  May 

1986 
Tabor,  Carl,  Denver,  CO,  $70,284.90, 

Tufts  University,  Boston,  MA, 

Dentistry,  June  1983 
Thompson,  Jerrold  A.,  Lakewood,  CO, 

$13,206.10,  Univ  of  Colorado  Health 


Science  Center,  Denver,  CO, 
Dentistry.  May  1983 
Webb,  David  M.,  Colorado  Springs,  CO, 
$18,807.19,  Creighton  University, 
Omaha,  NE,  Dentistry,  May  1987 

Optometry 

Carrico,  Gerri  P.,  Denver,  CO, 
$37,507.84,  Southem  Calif  College  of 
Optometry,  FuUerton,  CA,  Optometry, 
May  1988 

Cooley,  Stephen  L.,  Fort  Collins,  CO, 
$19,313.97,  Pacific  University,  Forest 
Grove,  OR,  Optometry,  May  1984 

Russell,  Karen  M.,  Parker,  CO, 
$111,330.29,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
December  1985 

Pharmacy 

Espinosa,  Sylvia,  Colorado  Springs,  CO, 
$9,936.23,  Univ  of  Southem 
CaUfomia,  Los  Angeles,  CA, 
Pharmacy,  May  1989 

Podiatry 

Heser,  Robert  J.,  Denver,  CO, 
$42,524.82,  Dr  WilUam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1984 

Nicklas,  Lisa  A.,  Pueblo,  CO, 
$18,136.29,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
June  1987 

Otteman,  Timothy,  Lakewood,  CO, 
$81,572.34,  Dr  William  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1983 

Connecticut 

Allopathic  Medicine 

Cartwright,  Nadine,  Huntington,  CT, 
$86,876.70,  Browm  University, 
Providence,  RI,  Allopathic  Medicine, 
June  1985 

Franco,  Wayne,  Wethersfield,  CT, 
$87,632.56,  Georgetown  University. 
Washington,  DC,  Allopathic 
Medicine,  May  1980 

Hayden,  Gina  M.,  Westport,  CT, 
$30,979.26,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  AUopathic 
Medicine,  May  1987 

Hume,  Forest,  Woodbury,  CT, 
$9,714.43,  Univ  of  Kentucky, 
Lexington,  KY,  Allopathic  Medicine, 
May  1990 

Jackson,  Garland  C,  Hamden,  CT, 
$230,246.71,  Finch  University  of 
Health  Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  June  1984 

Jensen.  Peter.  Norwalk.  CT,  $3,048.84, 
Dartmouth  Medical  School,  Hanover, 
NH,  Allopathic  Medicine,  June  1992 

Lowe,  Paul  R.,  Huntington,  CT, 
$46,771.84,  Boston  University 
Medical  Center,  Boston,  MA, 
Allopathic  Medicine,  May  1986 
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Meckler,  Laurie.  New  Haven.  CT, 
$40,877.32.  Cornell  University 
Medical  College,  New  York.  NY, 
Allopathic  Medicine,  May  1988 

Pavlis.  Maria  C.  Greenwich,  CT, 
$54,893.07,  Univ  of  Miami.  Miami, 
PL,  Allopathic  Medicine,  May  1991 

Yang,  Chun.  Branford,  CT.  $3,153.27, 
Browm  University,  Providence,  RI, 
Allopathic  Medicine,  May  1991 

Chiropractic 

Anderson,  Mark.  Monroe.  CT, 

$64,335.74,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Barone,  Alice,  Trumbull,  CT, 

$15,421.34.  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic,  April  1989 
Dancer,  Gena  A.,  Greenwich,  CT, 

$72,393.61,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  December  1986 
Helenek,  Anthony,  Essex,  CT, 

$25,891.96.  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Heppe,  Cherie,  Hartford,  CT,  $4,674.00, 

Los  Angeles  College  of  Chiropractic, 

Whittier,  CA,  Chiropractic,  April  1993 
Hudson,  Donald,  Hartford,  CT, 

$78,328.25,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  December  1988 
Trebing,  William  P.,  Greenwich,  CT, 

$6,313.78,  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic.  April  1984 

CUnical  Psychology 

Rivera.  Nelson.  Hartford.  CT, 
$105,277.31.  Cahfomia  Sch  of  Prof 
Psych,  Alhambra,  CA.  Clinical 
Psychology,  July  1987 

Wakeman,  Edward  A.,  Guilford.  CT. 
$16,523.18.  Cahfomia  Sch  of  Prof 
Psych  Fresno.  Fresno.  CA.  Clinical 
Psychology.  June  1986 

Dentistry 

Johnson,  John  M.,  Waterford,  CT, 
$5,638.67,  Georgetown  University, 
Washington,  DC,  Dentistry.  May  1985 

Mason.  Kyle  K..  Guilford.  CT,  $4,835.94, 
Univ  of  Oklahoma  Health  Sciences 
Center,  Oklahoma  City,  OK,  Dentistry. 
December  1986 

Resendiz.  Mario.  Danbury.  CT, 
$21,723.26,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL.  Dentistry,  June 
1986 

Robinson,  Robyn  C,  New  Haven.  CT. 
$8,614.59.  Univ  of  Med  &  Dent  of 
New  Jersey.  Newark.  NJ.  Dentistry. 
May  1988 

Seib.  Kenneth  C.  Branford.  CT. 
$22,759.48,  Univ  of  Florida. 
Gainesville,  FL,  Dentistry,  December 
1987 


Pharmacy 

Poplis.  Richard  A..  Waterbury,  CT. 
$12,596.07,  Massachusetts  College  of 
Pharmacy,  Boston,  MA,  Pharmacy, 
June  1985 

Podiatry 

Church,  Steven,  Meriden,  CT, 
$52,210.67,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1984 

Irrera,  Stephen  A..  West  Haven,  CT, 
$17,419.57,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1979 

Public  Health 

Carter.  Deborah  L..  New  Britain.  CT. 
$2,832.49,  Yale  University,  New 
Haven,  CT,  Public  Health,  May  1990 

Winfield,  Allison  S.,  New  Haven,  CT, 
$3,309.99,  Yale  University.  New 
Haven.  CT.  Public  Health,  May  1990 

Veterinary  Medicine 

Smith,  Robin,  Quaker  Hill,  CT. 
$51,642.85.  Ohio  State  University, 
Columbus.  OH.  Veterinary  Medicine, 
June  1987 

Delaware 

Allopathic  Medicine 

Trader,  Stephanie  L.,  Wilmington,  DE. 
$128,028.36.  Univ  of  Pittsburgh. 
Pittsburgh,  PA,  Allopathic  Medicine, 
June  1990 

Chiropractic 

De  La  Cuesta,  bnant.  Wilmington,  DE, 
$35,367.82,  Life  Chiropractic  College- 
west,  San  Lorenzo,  CA.  Chiropractic. 
September  1990 

Pharmacy 

Pressley.  Laura,  Newark,  DE, 
$34,430.04,  Temple  University, 
Philadelphia,  PA.  Pharmacy,  May 
1988 

District  of  Columbia 

Allopathic  Medicine 

Anyasodo,  Patrick  P  U,  Washington,  DC, 

$137,297.48,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1985 
Baker,  Daryl,  Washington,  IX;, 

$1,586.54,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1991 
Bartee,  Dyrel  P..  Washington,  DC, 

$26,037.67,  Howard  University. 

Washington,  DC,  Allopathic 

Medicine,  May  1988 
Burt,  Hugh  A.,  Washington,  DC, 

$63,335.86,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1990 
Clark,  Charles  H.,  Washington,  DC. 

$14,593.47,  Howard  University, 


Washington.  DC.  Allopathic 
Medicine.  May  1982 

Clark,  Jeannine  A.,  Washington,  DC, 
$15,660.16,  Georgetown  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1981 

Clark,  John  J.,  Washington,  DC, 
$39,571.69,  George  Washington 
University,  Washington,  IX], 
Allopathic  Medicine,  May  1981 

Cuffy,  Lewis,  Washington,  DC, 
$54,746.88,  Georgetovm  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1990 

Greaves,  Jeanette  J.,  Washington,  DC, 
$54,784.29,  Georgetown  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1985 

Johnson.  Gavia  E..  Washington,  DC, 
$7,628.19,  Howard  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1991 

McAlhster,  Amazair,  Washington,  DC, 
$3,817.55,  Howard  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1983 

Owino,  Stephen  S.,  Washington,  DC, 
$2,244.18,  Howard  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1987 

Pressley,  Deborah  L.,  Washington,  DC, 
$9,045.79,  Univ  of  Colorado  Health 
Science  Center,  Denver,  CO, 
Allopathic  Medicine,  August  1979 

Spencer,  Silvano  A.,  Washington,  DC. 
$7,210.75,  Howard  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1986 

Taylor,  David,  Washington,  DC, 
$1,804.14,  Howard  University, 
Washington,  DC,  Allopathic 
Medicine,  May  1991 

Wiggins,  Denise  D..  Washington.  DC. 
$80,810.75,  Georgetown  University, 
Washington.  DC.  Allopathic 
Medicine.  May  1985 

Chiropractic 

Darawshi,  Jaber  M.,  Washington,  DC, 
$6,345.16,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1985 

Dentistry 

Adedara,  Isaac  O.,  Washington,  DC, 
$65,897.72,  Howard  University, 
Washington,  DC,  Dentistry,  May  1990 

Cheek  Jr,  Albert  A..  Washington.  IX;. 
$22,023.11,  Howard  University, 
Washington,  DC,  Dentistry,  May  1988 

Cruz.  James  J..  Washington.  DC, 
$17,534.82,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1988 

Elfter,  George  N.,  Washington,  DC, 
$23,997.15,  Columbia  University, 
New  York,  NY,  Dentistry,  May  1989 

Gross,  Shepherd,  Washington,  DC, 
$108,581.56,  Howard  University, 
Washington,  DC,  Dentistry,  May  1986 


Hailstock,  Marshelle,  Washington,  DC, 
$9,252.98.  Howard  University, 
Washington,  DC,  Dentistry,  May  1985 

Harris,  Coru-ad  W.,  Washington,  DC, 
$78,560.55,  Howard  University, 
Washington,  DC,  Dentistry.  May  1985 

Jacobson.  Douglas  N..  Washington.  DC, 
$25,043.27,  Washington  University,  St 
Louis,  MO,  Dentistry,  May  1987 

Jones,  Sherman.  Washington,  DC, 
$88,638.27,  Howard  University, 
Washington,  DC,  Dentistry,  May  1989 

Kelly  Jr,  Johni^,  Washington,  DC, 
$19,894.00,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1988 

King,  James  H.,  Washington,  DC, 
$26,142.95,  Howard  University, 
Washington,  DC,  Dentistry,  May  1990 

Labate,  Cathleen  A.,  Washington,  DC. 
$22,407.57.  Ohio  State  University, 
Columbus,  OH,  Dentistry,  June  1986 

Mack,  Stephanie,  Washington,  DC, 
$13,909.17,  Howard  University, 
Washington,  DC,  Dentistry,  May  1991 

Markham,  Robert  R.,  Washington,  DC, 
$15,720.45,  Howard  University, 
Washington,  DC,  Dentistry,  May  1988 

Perry-Dodson,  Elizabeth,  Washington, 
DC,  $14,743.55,  Howard  University, 
Washington,  DC,  Dentistry,  December 
1987 

Pettaway,  Reginald.  Washington.  DC, 
$36,447.16,  Howard  University, 
Washington,  DC,  Dentistry.  May  1989 

Ruffin,  Wayne  A.,  Washington.  DC. 
$36,907.50.  Howard  University. 
Washington,  DC,  Dentistry,  May  1987 

Sims,  Michael  A.,  Washington,  DC, 
$27,757.67,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1983 

Smith,  Daniel,  Washington,  DC, 
$11,597.92,  Howard  University, 
Washington,  DC,  Dentistry,  May  1984 

Smith,  Elhson  B.,  Washington,  DC, 
$26,696.55,  Howard  University, 
Washington,  DC,  Dentistry,  May  1990 

Smith,  Vasco  A.,  Washington,  DC, 
$139,562.47,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1984 

Tucker,  Lawrence,  Washington,  DC, 
$16,576.71,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1989 

Whitaker,  Aaron  T.,  Washington,  DC, 
$42,109.72,  Howard  University, 
Washington,  DC,  Dentistry,  May  1984 

Wilson,  Tanya  R.,  Washington,  DC, 
$6,181.45.  Ohio  State  University, 
Columbus,  OH,  Dentistry,  June  1987 

Optometry 

Howard,  Veryl  E.,  Washington,  DC, 
$17,491.94,  Pennsylvania  College  of 
Optometry,  Philadelphia,  PA, 
Optometry,  May  1988 

Osteopathy 

Carter-Miller,  Loretta  L.,  Washington, 
DC,  $2,610.55,  Michigan  State 


University,  East  Lansing,  MI, 
Osteopathy,  June  1987 
Hopkins,  Garland  W.,  Washington,  DC, 
$67,368.50,  Philadelphia  Col  of 
Osteopathic  Medicine,  Philadelphia, 
PA,  Osteopathy,  June  1985 

Pharmacy 

Carter,  Kevin,  Washington,  DC, 
$19,610.24,  Howard  University, 
Washington,  DC,  Pharmacy,  May  1987 

Martin  Jr,  Samuel,  Washington,  DC, 
$63,465.22,  Howard  University, 
Washington,  DC,  Pharmacy,  May  1986 

Ross,  Tanya,  Washington,  DC, 
$33,531.87,  Temple  University, 
Philadelphia,  PA,  Pharmacy,  June 
1986 

Podiatry 

Chatmon,  Deirdre,  Washington,  DC, 
$44,168.82.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY, 
Podiatry,  June  1989 

Rucker,  Gail  M.,  Washington,  DC, 
$146,417.44,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1985 

Travis,  Andrew  F.,  Washington,  DC, 
$152,894.37,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1987 

Veterinary  Medicine 

Reid-Quirm,  Cheri  A..  Washington.  DC. 
$44,504.08.  Tuskegee  University. 
Tuskegee.  AL.  Veterinary  Medicine. 
May  1983 

Florida 

Allopathic  Medicine 

Alexander.  Zandrina,  Brandon,  FL, 
$18,979.64,  Univ  of  Connecticut 
Health  Center,  Farmington,  CT, 
Allopathic  Medicine,  May  1983 

Burks,  Teman,  Tampa,  FL,  $184,136.54, 
Georgetown  University,  Washington, 
DC,  Allopathic  Medicine,  May  1984 

Cadrecha,  Cheryl,  Gainesville,  FL, 
$13,785.23.  Univ  of  Florida, 
Gainesville,  FL,  Allopathic  Medicine, 
June  1990 

Carazo,  Andres,  Miami,  FL,  $58,066.59, 
Tulane  University,  New  Orleans,  LA, 
Allopathic  Medicine,  June  1987 

Collins,  Matthew  C,  Altamonte  Springs, 
FL,  $16,639.18,  Mayo  Medical  School, 
Rochester,  MN,  Allopathic  Medicine, 
May  1987 

Cooper,  Charles  R.,  Jacksonville,  FL, 
$17,507.64,  Univ  of  Miami,  Miami, 
FL,  Allopathic  Medicine,  June  1983 

Darrisaw,  Brian  R.,  Daytona  Beach,  FL, 
$5,882.70,  Cornell  University  Medical 
College,  New  York,  NY,  Allopathic 
Medicine,  May  1987 

Dreier,  Yolanda  J.,  Tampa,  FL, 
$8,464.30,  Indiana  University 


IndianapoUs,  Bloomington,  IN, 

Allopathic  Medicine,  May  1986 
Elhs,  Stanley  B.,  Orlando,  FL, 

$57,045.66,  Loma  Linda  University. 

Lome  Linda,  CA,  Allopathic 

Medicine,  May  1987 
EUison,  Dennard  W.,  Jacksonville,  FL, 

$12,677.76,  Univ  of  Florida, 

Gainesville,  FL,  Allopathic  Medicine, 

May  1986 
Gelbard,  Steven  D.,  Fort  Lauderdale,  FL, 

$177,534.06,  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  June  1983 
Koesterman,  Charley  F.,  Miami,  FL, 

$60,094.84,  Univ  of  North  Dakota. 

Grand  Forks,  ND,  Allopathic 

Medicine,  May  1987 
Kxmen,  Frederick  J.,  Miami,  FL, 

$52,236.45,  Univ  of  Miami,  Miami, 

FL,  Allopathic  Medicine,  Jime  1982 
Lloyd,  Antoinette  L.,  Orange  Park,  FL, 

$12,781.00,  Yale  University,  New 

Haven,  CT,  Allopathic  Medicine,  May 

1985 
Mowrey,  James  V.,  Pensacola,  FL, 

$17,567.60,  Univ  of  Miami,  Miami, 

FL,  Allopathic  Medicine,  June  1986 
Parks,  Gregory  G.,  St  Petersburg,  FL, 

$4,905.23,  Morehouse  School  of 

Medicine,  Atlanta,  GA,  Allopathic 

Medicine,  May  1989 
Pinkston,  Garvey  R.,  Silver  Springs,  FL, 

$67,524.82,  Univ  of  Miami,  Miami, 

FL,  Allopathic  Medicine,  June  1981 
Pittman,  Kenneth  R.,  Fort  Lauderdale,  . 

FL,  $11,706.77,  Mercer  University, 

Macon,  GA,  Allopathic  Medicine, 

June  1986 
Reddick.  David  J.,  Royal  Pahn  Beach. 

FL,  $38,557.49,  Boston  University 

Medical  Center,  Boston,  MA, 

Allopathic  Medicine,  May  1985 
Rhodes,  Thomas,  Beveriy  Hills,  FL, 

$12,976.91,  Univ  of  South  Florida, 

Tampa,  FL,  Allopathic  Medicine,  June 

1989 
Rose,  Stefan,  Miami,  FL,  $60,461.83, 

Univ  of  Miami,  Miami,  FL,  Allopathic 

Medicine,  May  1985 
Sanchez,  Wilfredo,  Miami,  FL, 

$9,876.94,  Rush  University,  Chicago, 

IL,  Allopathic  Medicine,  June  1987 
Scott,  Clarence,  Sanford,  FL, 

$214,240.57,  Georgetovm  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1986 
Smith,  Barbai^  B.,  Coral  Springs,  FL, 

$22,095.95,  Albert  Einstein  Med  Col 

of  Yeshiva  Univ,  BrorLx,  NY, 

Allopathic  Medicine,  June  1982 
Smith,  George,  Tampa,  FL,  $178,643.81, 

Hahnemann  University,  Philadelphia, 

PA,  Allopathic  Medicine,  June  1984 
Smith,  Willielyra,  Miami,  FL,  $7,693.65, 

Wright  State  University,  Dayton,  OH, 

Allopathic  Medicine,  June  1989 
Wade,  Larren,  Boca  Raton,  FL, 

$20,550.57,  Univ  of  Miami,  Miami. 

FL,  Allopathic  Medicine,  May  1990 


UMI 


14080 Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15,  1995  /  Notices  14081 


Chiropractic 

Anderson.  Barry,  Tampa.  PL.  $1,907.90. 

Northwestern  College  of  Chiropractic, 

Bloomington,  MN,  Chiropractic, 

December  1982 
Bailey,  Darrell  E.,  Lynn  Haven,  PL. 

$20,097.83,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1989 
Baker  III,  James  W.,  Jacksonville,  PL, 

$60,198.00,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
Bamer,  Russell,  Tampa,  FL, 

$141,142.76,  Life  College,  Marietta. 

GA,  Chiropractic,  December  1986 
Bartnett,  Edmond  E.,  North  Miami 

Beach,  FL,  $63,097.87.  Life  College. 

Marietta.  GA.  Chiropractic.  March 

1985 
Bennett,  David,  Ormond  Beach,  FL. 

$9,283.00,  Life  College,  Marietta,  GA. 

Chiropractic.  September  1985 
Bennett.  Regina  V.,  Clearwater,  FL, 

$135,472.06,  Life  College,  Marietta, 

GA.  Chiropractic,  March  1986 
Berry.  Virgil,  Starke.  FL.  $97,315.69. 

Cleveland  Chiropractic  College. 

Kansas  City.  MO.  Chiropractic.  May 

1986 
Blackman,  Gregory  D.,  Port  St  Lucie,  PL, 

$14,507.85,  Life  College,  Marietta, 

GA.  Chiropractic.  June  1982 
Boley.  Glenn  E.,  Coral  Springs,  PL, 

$45,336.23,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  April  1988 
Bom,  Kenice  A.,  Clearwater,  PL, 

$58,990.31,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1986 
Boshes,  Perri  D.,  Boca  Raton,  PL, 

$17,784.77,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1984 
Boyer.  Glenn.  Hollywood.  FL. 

$8,461.32.  Life  College,  Marietta,  GA, 

Chiropractic,  December  1984 
Brimm,  Willard,  Tampa.  PL,  $54,633.70. 

Cleveland  Chiropractic  College. 

Kansas  City,  MO,  Chiropractic, 

September  1985 
Brousseau,  Wayne,  Casselberry,  PL, 

$15,724.32,  Life  College.  Marietta, 

GA,  Chiropractic,  June  1983 
Brown,  Michael  L.,  Fort  Pierce,  PL. 

$64,106.15.  Life  College,  Marietta, 

GA,  Chiropractic,  September  1989 
Buskirk,  Dayna  E.,  Gainesville,  PL, 

$48,384.10,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1987 
Calrissian,  Lando,  Milton,  PL, 

$15,992.32,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1990 
Campanale,  Paul  R.,  Jacksonville,  FL, 

$25,744.65.  New  York  Chiropractic 

College,  Seneca  Palls,  NY, 

Chiropractic,  April  1984 
Campo,  John  I.,  Tampa,  PL,  $97,552.31, 

National  College  of  Chiropractic. 

Lombard,  IL.  C3iiropractic,  August 

1986 


Carageorge,  Dawn  C,  Tampa.  PL, 

$33,663.98.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1989 
Carpenter.  Richard.  Tampa.  PL. 

$81,001.41,  Life  College,  Marietta. 

GA,  Chiropractic,  March  1986 
Carrancejie,  Monica,  Tampa,  FL. 

$76,529.78.  Life  College.  Marietta. 

GA,  Chiropractic,  December  1986 
Caudill,  Curtis,  St.  Petersburg.  PL. 

$14,279.76,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1983 
Cohen,  Scott,  Hollywood.  FL. 

$31,984.16.  Life  College.  Marietta. 

GA.  Chiropractic.  December  1990 
Constantipoff,  Karen.  Cape  Coral.  FL. 

$6,641.63,  Life  College.  Marietta.  GA. 

Chiropractic.  June  1983 
Dejesus.  Jose  A..  Miami.  FL.  $17,498.26. 

Logan  College  of  Chiropractic. 

Chesterfield.  MO.  Chiropractic, 

January  1984 
Dejesus-Kock.  Iris  M..  Miami.  FL, 

$10,580.81.  Logan  College  of 

Chiropractic.  (Jhesterfield,  MO. 

Chiropractic.  April  1983 
Densmore.  Robert  D..  Tampa,  PL, 

$24,570.45,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX. 

Chiropractic.  December  1984 
Diesen,  James  D..  Orange  Park.  FL. 

$62,100.84.  Logan  College  of 

Chiropractic,  Qiesterfield,  MO, 

Chiropractic,  April  1988 
Dinofer,  Jeffrey,  Miami,  FL,  $44,998.67, 

Life  College,  Marietta.  GA, 

Chiropractic,  March  1989 
Douglas.  Bonnie  J.,  Largo.  PL. 

$49,264.97.  Life  College.  Marietta. 

GA.  Chiropractic,  September  1984 
Draluck,  Dean,  Margate,  FL,  $17,906.76, 

Life  College.  Marietta.  GA. 

Chiropractic.  September  1989 
Dungan.  Kim  V..  Sunrise.  FL. 

$57,656.57.  Life  College,  Marietta, 

GA.  Chiropractic.  June  1984 
Erickson.  Brock  T..  Delray  Beach.  FL. 

$8,079.35,  Life  College.  Marietta.  GA. 

Chiropractic.  September  1990 
Etienne.  Ivan.  Miami.  FL.  $14,515.69. 

National  College  of  Chiropractic, 

Lombard,  IL,  Chiropractic,  May  1983 
Pabricant,  Michael  M.,  Davie,  PL, 

$59,596.34,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1984 
Palowski,  Prances,  Port  Lauderdale,  PL, 

$145,583.72,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Fine,  Mitchell  L.,  Laurel  Hill,  PL. 

$14,939.02.  Life  College.  Marietta. 

GA.  Chiropractic.  December  1983 
Fountain.  Rodney  E..  Port  Myers.  FL. 

$116,071.13.  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1984 
Garone,  Joseph  J.,  Miramar,  PL, 

$45,980.89,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  December  1984 


Carver.  Gordon  B..  St  Augustine.  FL. 

$29,258.35.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1982 
Giallanzo.  Tom.  Dania,  FL,  $111,750.07, 

Palmer  College  of  Chiropractic  West. 

San  Jose,  CA,  Chiropractic,  December 

1985 
Glasgow,  James,  Stuart,  FL,  $24,960.39, 

Northwestern  College  of  Chiropractic, 

Bloomington,  MN,  Chiropractic,  April 

1984 
Glogower,  Audie,  West  Palm  Beach,  FL. 

$60,907.51.  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic,  August  1986 
Goforth,  James,  Jackson.  PL.  $39,853.74, 

Palmer  College  of  Chiropractic. 

Davenport.  LA.  Chiropractic.  October 

1986 
Gordon.  Gay  L..  Sebastian.  PL. 

$14,815.33.  Life  College.  Marietta. 

GA.  Chiropractic,  December  1983 
Guy.  Geoffrey  C,  Englewood,  PL. 

$17,731.59.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1983 
Hall.  Patricia.  Homestead.  PL, 

$23,413.33,  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic,  December  1984 
Halley,  James  E.,  Port  Richey,  PL, 

$46,723.93,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  August  1987 
Hardwick,  James  P.,  Altamonte  Springs, 

PL,  $106,957.67,  Life  College, 

Marietta,  GA,  Chiropractic,  December 

1986 
Haut,  Ruth  A.,  Kissimmee,  PL, 

$60,562.87,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1984 
Holzer,  Richard  R.,  Hollywood,  PL, 

$49,211.88,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1984 
Hundley,  Kenneth  L.,  Panama  City,  FL, 

$141,318.26,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Jennings,  Peggy  P.,  Gainesville,  PL, 

$39,931.35,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1984 
Kern,  Mark  S.,  Port  Myers.  PL. 

$25,027.40.  Life  College.  Marietta. 

GA,  Chiropractic,  June  1983 
Kincy,  Gary,  Key  West,  PL,  $34,947.24. 

Texas  Chiropractic  College 

Foundation.  Pasadena.  TX. 

Chiropractic.  April  1989 
Klejnot,  Timothy  A.,  Palm  Harbor,  FL, 

$80,624.39,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1989 
Kolarik,  Thomas  T.,  Temple  Terrace,  FL, 

$65,723.88,  Life  College.  Marietta, 

GA,  Chiropractic,  September  1984 
Komacki,  Kerry  E.,  Jacksonville,  PL, 

$34,284.38,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1986 


Krista,  Geraldine  M.,  Orange  City,  FL, 

$114,446.82.  Life  College.  Marietta, 

GA,  Chiropractic,  September  1985 
Lada,  Richard.  Citrus  Springs,  PL, 

$43,681.06,  Life  College,  Marietta. 

GA.  Chiropractic.  March  1990 
Langheier.  David  D..  Clearwater,  PL. 

$32,350.98.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1983 
Levin.  Nancy.  Palm  Beach  Gardens.  PL. 

$48,531.59.  Life  College.  Marietta. 

GA.  Chiropractic,  September  1984 
Levine,  Jeffrey  D.,  Orlando,  PL, 

$42,254.46,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Liebman.  Jay  M..  Hallandale.  FL. 

$128,451.86.  Life  College,  Marietta, 

GA,  Chiropractic,  March  1985 
Machara,  Katherine,  Deltona,  PL, 

$120,619.14,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
Mane,  Walter,  Miami,  PL,  $103,936.80. 

Logan  College  of  Chiropractic. 

Chesterfield.  MO,  Chiropractic,  April 

1985 
Marcus,  Alex,  Orlando,  PL,  $1'',157.47, 

Life  College,  Marietta,  GA, 

Chiropractic,  June  1984 
Marsh,  Garth,  Treasure  Island,  FL, 

$11,104.21,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1991 
McElhinney,  Thomas  E.,  St  Augustine, 

FL,  $75,973.19,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1989 
McLerren.  Todd.  Jacksonville.  PL. 

$35,513.89.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  June  1989 
Meunier.  Edward  J.,  Port  Lauderdale. 

FL.  $142,718.85.  Life  College. 

Marietta.  GA,  Chiropractic,  August 

1985 
Morris  Jr.  David  O.,  Tampa,  FL, 

$106,686.63,  Life  College,  Marietta, 

GA.  Chiropractic.  December  1988 
Moses.  Robert.  Jacksonville.  PL. 

$57,790.81.  Life  College.  Marietta. 

GA.  Chiropractic,  December  1984 
Pena,  Fred,  Winter  Park,  PL,  $23,482.51, 

Palmer  College  of  Chiropractic, 

Davenport,  lA,  Chiropractic,  June 

1988 
Price,  Douglas  A.,  Tampa,  FL, 

$67,494.01,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1983 
Robinson,  Bruce,  Cocoa  Beach,  FL, 

$89,188.45.  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Robitaille.  Richard  R.,  Apopka,  PL, 

$93,389.19,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1984 
Rodriguez,  Prank.  Longwood.  FL. 

$87,417.70.  Los  Angeles  College  of 

Chiropractic.  Whittier,  CA. 

Chiropractic,  December  1985 
Rodriguez,  Marlene,  Miami,  FL, 

$25,503.87,  Life  College,  Marietta. 

GA.  Chiropractic.  March  1988 
Rodriguez.  Pedro  P..  Miami.  FL. 

$10,506.33.  Cleveland  Chiropractic 


College.  Kansas  City.  MO. 

Chiropractic.  September  1983 
Rosemont,  Joann  L.,  Jensen  Beach,  FL, 

$6,996.07,  Palmer  College  of 

Chiropractic.  Davenport.  LA. 

Chiropractic.  June  1984 
Ross.  Lawn^nce.  Fort  Pierce.  FL. 

$57,171.69,  Life  College,  Marietta. 

GA,  Chiropractic,  December  1984 
Rossrucker,  Kenneth  S.,  Altamonte 

Springs,  PL,  $52,444.75.  Life  College. 

Marietta,  GA,  Chiropractic.  December 

1982 
Santa  Cruz,  Matthew  E..  Tampa,  FL, 

$40,632.55,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic.  May  1983 
Schlapper.  Gary.  Deland,  PL. 

$65,369.07.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  May  1984 
Schnell.  Donald.  Sarasota.  FL. 

$12,089.68.  Palmer  College  of 

Chiropractic,  Davenport.  LA. 

Chiropractic.  June  1992 
Shapiro.  Abe.  Pompano  Beach.  PL, 

$7,259.95,  Northwestern  College  of 

Chiropractic,  Bloomington,  MN. 

Chiropractic.  September  1990 
Siverling,  Gerald  G.,  Brandon,  PL, 

$40,127.84,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1983 
Smith,  Mark  A.,  Cape  Coral,  PL, 

$18,896.78,  National  College  of 

Chiropractic,  Lombard,  IL. 

Chiropractic.  April  1985 
Smith.  Richard,  Pembroke  Pines,  PL, 

$38,409.97,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1989 
South,  Steve  C,  Port  Myers  Beach,  PL. 

$24,616.48.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1984 
Stallings,  SpichaelL.,  Panama  City,  FL, 

$43,432.21,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1983 
Tepperberg,  Phillip  S.,  Tavemier,  PL, 

$40,109.61,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA. 

Chiropractic.  April  1983 
Thiel,  Margaret  A..  St  Petersburg.  FL. 

$60,807.76.  Life  College,  Marietta, 

GA.  Chiropractic,  September  1988 
Thomas,  Bruce  L.,  St  Petersburg,  PL, 

$96,317.24,  Life  College,  Marietta. 

GA,  Chiropractic,  March  1989 
Thompson,  Rubin,  Miami,  FL, 

$6,947.91.  Palmer  College  of 

Chiropractic,  Davenport,  lA. 

Chiropractic.  October  1982. 
Thornton.  Loren.  Fruitland  Park.  PL, 

$121,833.60,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1986. 
Vitow,  Barry,  Boca  Raton,  PL, 

$70,235.88,  Life  College,  Marietta. 

GA.  Chiropractic.  Jime  1984. 
Walbum.  Keith  J..  Tampa.  PL. 

$42,531.06.  Life  College.  Marietta. 

GA.  Chiropractic,  December  1983. 


Walker,  Duane,  Jacksonville,  FL, 

$64,592.90,  Life  College,  Marietta. 

GA,  Chiropractic,  September  1986. 
Walters.  Clark  C.  Dunedin.  FL. 

$51,381.77.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1985. 
Whipkey,  Douglas  G.,  Jensen  Beach,  FL, 

$39,386.63,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic.  May  1989. 
Wieland,  David  M..  St  Petersburg.  FL, 

$53,036.90,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1983. 
Wilkins  Jr.  Ellison  W.,  Palm  Beach,  FL. 

$38,324.29.  Los  Angeles  College  of 

Chiropractic.  Whittier.  CA. 

Chiropractic,  August  1984. 
Wynne.  Conrad.  Deltona,  FL, 

$21,782.36,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1990. 
Yenzer  Jr,  James,  New  Smyrna  Beach, 

FL,  $150,535.66,  Life  College, 

Marietta,  GA,  Chiropractic,  December 

1985. 
Zulovitz,  Mark  J.,  Vero  Beach,  FL, 

$69,201.82.  Life  College,  Marietta. 

GA.  Chiropractic.  December  1986. 

Clinical  Psychology 

Aufderheide.  Dean  H..  Port  Walton.  PL, 
$16,549.14.  Puller  Theological 
Seminary.  Pasadena.  CA,  Clinical 
Psychology,  June  1988. 

Don-pedro,  Eric  G.,  Orlando,  FL, 
$42,362.31,  American  Sch  of 
Professional  Psychology,  Chicago,  IL, 
Clinical  Psychology,  November  1984. 

Gomez,  Gabriella,  North  Miami  Beach, 
FL,  $11,745.90,  Nova  Southeastern 
University,  Ft  Lauderdale,  PL, 
Clinical  Psychology,  May  1988. 

Hall,  Pamela'A.,  Port" Lauderdale,  PL, 
$92,744.78,  Florida  Institute  of 
Technology,  Melbourne,  PL,  Clinical 
Psychology,  June  1987. 

Klein,  Jean,  North  Miami  Beach,  PL, 
$27,422.28,  Nova  Southeastern 
University,  Ft  Lauderdale,  PL, 
Clinical  Psychology,  December  1985. 

Lamboi,  Sangoi,  Tampa,  PL,  $41,300.39, 
Univ  of  Florida,  Gainesville,  PL, 
Clinical  Psychology,  December  1987. 

Mims,  Debbie,  Melbourne,  PL, 
$44,930.14.  Florida  Institute  of 
Technology.  Melbourne.  FL,  Clinical 
Psychology,  June  1988. 

Noel,  Sheldon  S.,  Miami  Beach,  FL. 
$37,002.60.  American  Sch  of 
Professional  Psychology.  Chicago.  IL. 
Clinical  Psychology.  November  1985. 

Dentistry 

Blehl.  Thomas.  Orlando.  FL.  $15,949.39. 

Boston  University  Medical  Center, 

Boston,  MA,  Dentistry,  June  1981. 
Bruyning,  Edwin  P.,  Miami,  FL, 

$100,847.74,  Tufts  University,  Boston, 

MA,  Dentistry,  June  1989. 
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Qihstopoulos,  Steve,  St  Petersburg,  FL, 

c  $10,154.89,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  June  1986. 

Coello,  Carlos  A.,  Boca  Raton,  FL, 
$154,055.13,  Washington  University, 
St  Louis,  MO,  Dentistry,  May  1989. 

Concepcion,  Jorge  L.,  Miami,  FL, 
$74,965.37,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  May  1989. 

Dacosta,  Michael  P.,  Miami,  FL, 
$13,475.59,  Univ  of  The  Pacific,  San 
Francisco,  CA,  Dentistry,  June  1983. 

Gerlecz,  Steven,  Lynn  Haven,  FL, 
$35,347.73,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO.  Dentistry, 
April  1985. 

Hammonds,  Michael,  Port  Charlotte,  FL, 
$140,561.63,  Univ  of  Louisville, 
Louisville,  KY,  Dentistry,  August 
1984. 

Ho,  Tram  B.,  St  Petersburg,  FL, 
$8,841.04,  Virginia  Commonwealth 
University,  Richmond,  VA,  Dentistry, 
May  1993. 

Johnson,  Eric,  Vero  Beach,  FL, 
$24,483.15,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  May  1989. 

Koshman,  Brent  D.,  Key  West,  FL, 
$58,839.37,  Univ  of  The  Pacific,  San 
Francisco,  CA,  Dentistry,  August 
1982. 

Luis,  Jacqueline,  Miami,  FL,  $4,082.98, 
Univ  of  Florida,  Gainesville,  FL, 
Dentistry,  May  1990 

Mandracchia,  Philip  A..  Hollywood,  FL, 
$18,269.85,  New  York  University, 
New  York,  NY,  Dentistry,  June  1982 

McClure,  Brian  C,  Jupiter,  FL, 
$8,268.97,  Univ  of  Florida, 
Gainesville,  FL,  Dentistry,  May  1989 

Moore,  Kimberly,  Orlando,  FL, 
$49,675.06,  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO,  Dentistry,  May 
1985 

Mora,  Alfred,  Port  St.  Lucie,  FL, 
$149,019.04,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1987 

Olah,  Dian  M.,  St.  Petersburg,  FL. 
$50,680.17,  Univ  of  Florida, 
Gainesville,  FL,  Dentistry,  May  1985 

Oppenheimer,  John  H.,  St.  Petersburg, 
FL,  $163,366.54.  Marquette 
University,  Milwaukee,  WL  Dentistry, 
May  1989 

Perlman,  Bruce  C,  West  Palm  Beach, 
FL,  $28,442.05,  Emory  University, 
Atlanta,  GA,  Dentistry,  June  1982 

Redmon,  Maria  I.,  Pensacola,  FL, 
$42,386.01,  Marquette  University, 
Milwaukee,  WL  Dentistry,  May  1988 

Rojas,  Eduardo,  Orlando,  FL, 
$111,211.71,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1990 

Setien,  Anna  M.,  Miami,  FL,  $32,203.28, 
Washington  University,  St.  Louis, 
MO,  Dentistry,  May  1992 

Thomas,  Robert,  Mary  Esther,  FL. 
$158,463.90,  Meharry  Medical 


College,  Nashville,  TN,  Dentistry,  May 

1982 
Urban,  Curt  K.,  Barefoot  Bay,  FL, 

$99,079.93,  Marquette  University, 

Milwaukee.  WI,  Dentistry,  May  1983 
Ward,  Rodney  R.,  Apopka,  FL, 

$12,232.07,  Loma  Linda  University, 

Loma  Linda,  CA,  Dentistry. 

September  1983 
Wiggins,  Kenneth,  Hialeah,  FL, 

$4,322.51.  Meharry  Medical  College. 

Nashville.  TN.  Dentistry,  May  1993 
Wilson,  Edward  R.,  Clearwater,  FL, 

$112,686.61,  Indiana  University 

Indianapolis,  Bloomington,  IN, 

Dentistry,  July  1986 

Optometry 

Cummings,  Michael  A.,  Tampa,  FL, 
$23,990.29,  New  England  College  of 
Optometry,  Boston,  MA,  Optometry, 
March  1985 

Gardner,  Edmond,  Cooper  City,  FL, 
$164,570.52,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
May  1983 

Kostantinov,  Peter,  Clearwater,  FL, 
$7,469.80,  New  England  College  of 
Optometry,  Boston,  MA,  Optometry, 
May  1992 

Neal,  Terry  L.,  Melbourne,  FL, 
$2,944.41,  Southern  College  of 
Optometry,  Memphis,  TN,  Optometry, 
June  1984 

Williams,  Gary,  Jacksonville,  FL. 
$67,637.53,  Southern  College  of 
Optometry,  Memphis.  TN.  Optometry. 
May  1989 

Osteopathy 

Agre.  Norman.  Fort  Lauderdale.  FL, 

$101,089.89,  Univ  of  Health  Sciences, 

Kansas  City.  MO,  Osteopathy,  May 

1985 
Austin,  Jerry,  Dania,  FL,  $74,850.17. 

Nova  Southeastern  University.  North 

Miami  Beach,  FL,  Osteopathy,  June 

1989 
Baker,  Betty  J..  Miami,  FL,  $224,850.16, 

Nova  Southeastern  University,  North 

Miami  Beach.  FL.  Osteopathy.  June 

1988 
Beers,  Richard  H.,  Winter  Park,  FL, 

$11,963.64,  Univ  of  Health  Sciences. 

Kansas  City,  MO,  Osteopathy,  May 

1985 
Crutcher,  Timothy  T.,  Sarasota,  FL. 

$47,256.71.  Nova  Southeastern 

University,  North  Miami  Beach.  FL. 

Osteopathy,  June  1987 
Hannum  III,  Robert  J.,  Tampa.  FL. 

$9,337.84.  Philadelphia  Col  of 

Osteopathic  Medicine.  Philadelphia. 

PA,  Osteopathy.  June  1987 
Heisler.  Hope  J..  Cape  Coral.  FL. 

$18,291.65.  Oklahoma  State 

University.  Tulsa.  OK.  Osteopathy, 

May  1989 
Lyons,  Glynnis  J.,  Tampa,  FL,  $6,983.17, 

West  Virginia  School  of  Osteopathic 


Med,  Lewisburg,  WV,  Osteopathy. 

June  1981 
Majauskas.  Retrantas.  West  Palm  Beach. 

FL,  $225,442.61,  Univ  of  Health 

Sciences,  Kansas  City,  MO, 

Osteopathy,  May  1985 
Morris,  Dareld,  Fort  Myers,  FL, 

$107,787.39,  Nova  Southeastern 

University,  North  Miami  Beach.  FL, 

Osteopathy,  June  1991 
Perrotti,  Anthony,  Penbroke  Pines,  FL. 

$139,805.86.  Nova  Southeastern 

University,  North  Miami  Beach,  FL. 

Osteopathy,  June  1987 
Stephenson,  Brenda,  Hallandale,  FL, 

$158,789.95,  Kirksville  Col  of 

Osteopathic  Medicine,  Kirksville, 

MO,  Osteopathy,  June  1986 
Tooker.  Bruce,  Panama  City,  FL. 

$122,159.47.  Nova  Southeastern 

University.  North  Miami  Beach.  FL. 

Osteopathy.  June  1987 
Webb.  Paul.  Dania.  FL.  $168,025.98. 

Nova  Southeastern  University.  North 

Miami  Beach.  FL.  Osteopathy.  June 

1986 
Williams,  Edward,  Sunrise,  FL, 

$256,451.10,  Nova  Southeastern 

University,  North  Miami  Beach,  FL,  - 

Osteopathy,  June  1985 

Pharmacy 

Butler,  Eddie  J.,  Terra  Cela,  FL, 
$69,597.81,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1981 

Copeland-CoUier,  Kathryn  K.,  St 
Petersburg,  FL,  $19,529.79,  Univ  of 
Florida,  Gainesville,  FL,  Pharmacy. 
March  1980 

Grice.  Amitta  J..  Havana.  FL.  $2,859.73. 
Texas  Southern  University,  Houston, 
TX,  Pharmacy,  May  1989 

Spogen,  Frederick  C,  Cocoa  Beach,  FL, 
$8,328.92.  Massachusetts  College  of 
Pharmacy.  Boston.  MA.  Pharmacy. 
June  1982 

Podiatry 

Amanambu.  Eugene.  Hialeah.  FL, 

$98,430.92.  Barry  University— 

Podiatric  Med.  Miami  Shores,  FL, 

Podiatry,  May  1990 
Benitez-Negron,  Enrique,  Miami,  FL, 

$134,779.-25,  Univ  of  Osteo  Medical  & 

Health  Science,  Des  Moines,  lA. 

Podiatry.  June  1989 
Bolanio.  Maritza.  Miami.  FL, 

$100,387.66,  Ohio  College  of  Podiatric 

Medicine,  Cleveland,  OH,  Podiatry. 

May  1989 
Costanzo,  Anthony,  St  Petersburg,  FL. 

$124,027.46.  New  York  College  of 

Podiatric  Medicine.  New  York.  NY, 

Podiatry.  June  1986 
Delgado.  Jorge.  Miami,  FL,  $36,474.82, 

Barry  University — Podiatric  Med, 

Miami  Shores,  FL,  Podiatry, 

December  1990 
Fine.  David  D..  Oakland  Park.  FL, 

$88,320.65,  Ohio  College  of  Podiatric 


Medicine,  Cleveland,  OH,  Podiatry, 
May  1984 

Gennett.  Gregory.  Naples.  FL. 
$57,422.35,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry,  June  1987 

Imani,  Ibn,  Miami,  FL,  $98,650.10,  Barry 
University — Podiatric  Med,  Miami 
Shores,  FL,  Podiatry,  May  1991 

Peiss,  Stuart,  Tequesta,  FL,  $24,909.23, 
Dr  William  Scholl  Col  of  Podiatric 
Med,  Chicago.  IL.  Podiatry.  May  1984 

Reed.  Bruce.  Tampa.  FL,  $130,223.03, 
Dr  William  Scholl  Col  of  Podiatric 
Med,  Chicago,  IL,  Podiatry.  May  1987 

Samuels,  Petrona  P.,  Fort  Lauderdale. 
FL.  $156,695.69.  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1986 

Smith,  Larry  L.,  Tallahassee,  FL. 
$39,439.77,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago.  IL,  Podiatry, 
May  1988 

Wright.  Victor.  Valrico.  FL.  $14,725.63. 
Dr  William  Scholl  Col  of  Podiatric 
Med.  Chicago.  IL.  Podiatry.  May  1983 

Public  Health 

Butler.  David,  Land  O  Lakes,  FL, 
$7,287.98,  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City.  OK. 
Public  Health,  December  1991 

Montgomery,  John  M.,  Orange  Park,  FL, 
$8,160.18,  Yale  University,  New 
Haven,  CT,  Public  Health,  May  1984 

Papillon,  Frank  H.,  North  Miami,  FL, 
$9,282.58,  Univ  of  IHinois  At  Chicago, 
Chicago,  IL,  Public  Health,  August 
1986 

Veterinary  Medicine 

Howard,  Susan,  Gainesville,  FL, 
$79,155.40,  Univ  of  Florida, 
Gainesville,  FL,  Veterinary  Medicine, 
May  1988 

GeoT^fa 

Allopathic  Medicine 

Barnes,  William  T.,  Macon,  GA, 
$18,201.69,  Mercer  University, 
Macon,  GA,  Allopathic  Medicine, 
June  1990 

Beasley,  Mary,  Atlanta.  GA.  $87,421.01. 
Emory  University,  Atlanta,  GA, 
Allopathic  Medicine,  May  1987 

Bennett,  John  G..  Marietta,  GA, 
$35,592.64,  Medical  College  of 
Pennsylvania,  Philadelphia,  PA, 
Allopathic  Medicine,  June  1980 

Bowen-Hay,  Winston  B..  Norcross,  GA. 
$99,987.80.  Morehouse  School  of 
Medicine.  Atlanta.  GA.  Allopathic 
Medicine.  May  1991 

Browm,  Darren  W.,  Doraville,  GA, 
$3,979.43,  Wright  State  University, 
Dayton,  OH,  Allopathic  Medicine, 
June  1986 

Burrowes,  Celio,  Atlanta,  GA, 
$83,969.84,  Meharry  Medical  College, 


Nashville,  TN,  Allopathic  Medicine, 

May  1982 
Cain.  Alicia  A..  Jonesboro.  GA. 

$1,131.41,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1980 
Carroll,  Otto,  Atlanta,  GA.  $164,278.44. 

Oral  Roberts  University.  Tulsa.  OK. 

Allopathic  Medicine,  May  1986 
Chappell,  Daniel,  Fort  Oglethorpe,  GA, 

$79,780.70,  Univ  of  Miami,  Miami, 

FL,  Allopathic  Medicine,  May  1984 
Cockrell,  Gail  Y.,  Lithonia,  GA. 

$2,818.73.  Univ  of  Cincinnati. 

Cincinnati.  OH.  Allopathic  Medicine. 

June  1983 
Grant,  Patricia,  Decatur,  GA,  $17,116.95. 

Morehouse  School  of  Medicine, 

Atlanta.  GA.  Allopathic  Medicine. 

May  1992 
Harper,  Jennifer,  Atlanta,  GA, 

$220,348.55,  Morehouse  School  of 

Medicine,  Atlanta,  GA,  Allopathic 

Medicine,  June  1985 
Home,  Hilton  M.,  Quitman,  GA, 

$41,594.16,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1979 
Isaacs,  Rolin  W.,  Atlanta,  GA, 

$58,301.40,  Morehouse  School  of 

Medicine,  Atlanta,  GA,  Allopathic 

Medicine,  June  1985 
Majeed,  Ishaq  I.,  Atlanta,  GA, 

$87,790.34,  Morehouse  School  of 

Medicine,  Atlanta,  GA,  Allopathic 

Medicine,  May  1987 
Maynard,  Lawrrence,  Atlanta,  GA. 

$3,131.97,  Univ  of  Massachusetts 

Worcester,  Worcester,  MA,  Allopathic 

Medicine,  June  1986 
Mcghee,  James  E.,  Stone  Mountain,  GA, 

$4,019.93,  Emory  University,  Atlanta, 

GA,  Allopathic  Medicine,  May  1988 
Meyer,  Richard,  Marietta,  GA, 

$53,944.30,  Loma  Linda  University, 

Loma  Linda,  CA,  Allopathic 

Medicine,  June  1985 
Millon,  Jeffrey,  Lithonia,  GA, 

$40,927.85,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

August  1985 
Nelson,  Robert.  Gray.  GA.  $4,599.29, 

Meharry  Medical  College,  Nashville, 

TN,  Allopathic  Medicine,  May  1979 
Patterson,  Lea  T.,  Atlanta,  GA, 

$8,975.57,  Morehouse  School  of 

Medicine,  Atlanta,  GA,  Allopathic 

Medicine,  May  1990 
Rachel,  Everett  D.,  Stone  Mountain,  GA, 

$4,997.84,  Univ  of  Alabama 

Birmingham.  Birmingham.  AL. 

Allopathic  Medicine,  June  1989 
Salimonu,  Olidele  K.,  Decatur,  GA, 

$53,427.85,  Univ  of  Illinois  Medical 

Center,  Chicago,  IL,  Allopathic 

Medicine,  June  1987 
Samarasinghe,  Ajit,  Atlanta,  GA, 

$5,236.68,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1990 


Smith,  Charles,  St  Marys,  GA, 
$40,507.75,  Tufts  University,  Boston, 
MA,  Allopathic  Medicine,  May  1988 

Staples  Home,  Michelle  J.,  Decatur,  GA, 
$7,076.10,  Morehouse  School  of 
Medicine,  Atlanta,  GA,  Allopathic 
Medicine,  May  1990 

StuU,  Tina,  Stone  Mountain,  GA, 
$8,575.81,  Emory  University,  Atlanta, 
GA,  Allopathic  Medicine,  May  1988 

Watson  Jr,  Henry,  Atlanta,  GA, 
$26,906.09,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1980 

Woody,  Edith  K.,  Atlanta,  GA, 
$26,178.08,  Ohio  State  University, 
Columbus,  OH,  Allopathic  Medicine, 
December  1982 

Yarde,  William  L.,  Jonesboro,  GA, 
$110,299.19,  Morehouse  School  of 
Medicine,  Atlanta,  GA,  Allopathic 
Medicine,  May  1985 

Chiropractic 

Ackermann,  Anne  E.,  Marietta,  GA, 
$52,432.65,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Ackermann,  Brian  J.,  Marietta,  GA, 
$5 1 , 1 64 .  74 ,  Li  fe  College,  Marietta , 
GA,  Chiropractic,  September  1984 

Agee,  Mark,  Marietta,  GA,  $53,453.96, 
Life  College,  Marietta,  GA, 
Chiropractic,  December  1984 

Ali,  Abdirazak  A.,  College  Park,  GA, 
$23,433.71,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1990 

Ash,  Carla  L.,  Marietta,  GA,  $86,481.47, 
Life  College,  Marietta,  GA, 
Chiropractic,  September  1986 

Bakels,  James  E.,  Marietta,  GA, 
$22,268.49,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1990 

Bamer,  Robert,  Marietta,  GA, 
$52,577.49,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1983 

Bell,  Clayton,  Riverdale,  GA, 
$123,028.36,  Life  College,  Marietta, 
GA,  Chiropractic.  September  1987 

Berman,  David  H.,  Marietta,  GA, 
$123,052.47,  Life  College,  Marietta. 
GA,  Chiropractic,  March  1987 

Bemius,  Gregory  L.,  Peachtree  City,  GA, 
$68,828.41.  Palmer  College  of 
Chiropractic.  Davenport.  lA. 
Chiropractic,  June  1988 

Billstrom,  Richard,  Marietta.  GA. 
$88,395.30.  Life  College.  Marietta. 
GA.  Chiropractic.  December  1986 

Bishop  Jr.,  William  B.,  Cartersville,  GA. 
$22,807.28,  Life  College,  Marietta. 
GA.  Chiropractic.  June  1988 

Blake.  Lisa  M..  Decatur,  GA,  $82,369.91, 
New  York  Chiropractic  College, 
Seneca  Falls,  NY,  Chiropractic,  April 
1988 

Bleyaert,  Lamont  L.,  Woodstock,  GA, 
$55,550.76,  Life  College,  Marietta, 
GA.  Chiropractic,  September  1985 
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Bohr,  Corinne  E.,  Alpharetta.  GA, 

$63,426.80.  Life  College,  Marietta, 

GA,  Chiropractic.  June  1986 
Breazeale,  Michael,  Marietta,  GA, 

$120,675.42,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1987 
Brooks,  William,  Decatur,  GA, 

$62,942.69,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1984 
Brown,  George  A.,  Smyrna,  GA, 

$8,504.68,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1990 
Brown,  Wilbur  E.,  Dunwoody,  GA, 

$11,705.31,  Pahner  College  of 

Chiropractic,  Davenport,  L\, 

Chiropractic,  June  1984 
Burleson,  David  A.,  Marietta,  GA, 

$22,930.00,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1984 
Burnett,  Diane  G.,  Atlanta,  GA, 

$10,807.37,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
Byrd,  Ricardau  R.,  Atlanta,  GA, 

$27,852.19,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1982 
Caporaso,  Nicholas,  Lawrenceville,  GA, 

$30,301.38,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1988 
Carpenter,  Jacob  O.,  Decatur,  GA, 

$17,467.79,  Life  College.  Marietta. 

GA.  Chiropractic.  September  1985 
Cassan,  Steven  S.,  Canton.  GA. 

$29,388.54,  Life  College.  Marietta. 

GA,  Chiropractic,  March  1985 
Catalfo.  Tim,  Roswell.  GA.  $78,574.44. 

Life  College.  Marietta,  GA, 

Chiropractic,  September  1988 
Cavaliere,  Frances  F.,  Marietta,  GA, 

$80,763.65.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1984 
Chochla,  Thomas  N.,  Marietta,  GA. 

$74,734.10.  Life  College,  Marietta. 

GA,  Chiropractic,  September  1988 
Cicala,  Carmine  J.,  Marietta,  GA, 

$82,903.90,  Life  College.  Marietta. 

GA.  Chiropractic.  March  1987 
Cirou,  Barbara  L..  Athens.  GA. 

$8,647.06.  Life  College.  Marietta.  GA. 

Chiropractic,  March  1982 
Clark,  Richard,  Folkston,  GA, 

$95,929.42.  Life  College,  Marietta, 

GA,  Chiropractic,  March  1985 
Clay,  Cassius  C,  Atlanta,  GA. 

$29,308.66.  Life  College,  Marietta, 

GA,  Chiropractic,  June  1983 
Collins  Jr.,  Cecil  E.,  Canton,  GA, 

$60,016.38.  Life  College,  Marietta. 

GA.  Chiropractic,  June  1985 
Conard,  Arden  M.,  Marietta.  GA. 

$20,509.28.  Life  College.  Marietta, 

GA,  Chiropractic,  June  1984 
Cook,  Robert.  Tennille.  GA,  $68,134.49. 

Palmer  College  of  Chiropractic. 

Davenport,  lA,  Chiropractic.  March 

1985 
Cooper.  Robert  N..  Marietta,  GA. 

$8,168.66.  Life  College.  Marietta.  GA. 

Chiropractic.  December  1990 


Cosmelli.  Patricia.  Marietta.  GA, 

$3,975.80.  Life  College.  Marietta,  GA. 

Chiropractic.  December  1986 
Cox.  Harold  D..  Marietta.  GA. 

$131,801.29.  Palmer  College  of 

Chiropractic  West.  San  Jose,  CA, 

Chiropractic.  March  1987 
Crawfora.  Franklin  R.,  Marietta,  GA, 

$58,193.86.  Life  College.  Marietta. 

GA.  Chiropractic.  December  1984 
Crimes.  Patncia  T.,  Duluth,  GA. 

$71,673.34.  Life  College.  Marietta, 

GA,  Chiropractic,  December  1986 
Crosswhite,  Larry  K..  Oakwood.  GA. 

$123,588.33,  Life  College,  Marietta. 

GA.  Chiropractic,  September  1986 
Culver,  Toni  Y.,  Atlanta,  GA, 

$58,363.47,  Life  College,  Marietta. 

GA,  Chiropractic,  Jime  1985 
Day,  Philip  P..  Savannah,  GA, 

$68,183.27,  Ufe  College.  Marietta, 

GA,  Chiropractic,  December  1986 
Deopp,  William  N.,  Marietta,  GA. 

$46,453.37,  Life  College,  Marietta, 

GA.  Chiropractic,  June  1985 
Downes,  John,  Kennesaw.  GA. 

$110,800.07.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1986 
Duker.  John.  Conyers.  GA.  $115,424.31, 

Life  College,  Marietta.  GA. 

Chiropractic.  March  1987 
Earley.  Kenneth  S..  Lawrenceville.  GA. 

$62,727.19.  Life  College.  Marietta, 

GA,  Chiropractic,  December  1987 
Elkins,  Richard.  Marietta,  GA, 

$31,284.51.  Life  College.  Marietta. 

GA,  Chiropractic,  June  1989 
Farley.  James  J..  Marietta.  GA. 

$50,333.80.  Life  College.  Marietta. 

GA,  Chiropractic,  September  1986 
Fanner,  Henry  C,  Cedartown,  GA, 

$38,202.64.  Life  College,  Marietta, 

GA,  Chiropractic,  March  1985 
Ficco,  Davids.,  Duluth,  GA,  $70,723.83. 

Life  College.  Marietta.  GA, 

Chiropractic.  December  1986 
Fisher.  Michael.  Marietta.  GA, 

$30,007.17,  Life  College.  Marietta, 

GA,  Chiropractic.  March  1989 
Fordiani.  Thomas  R..  Marietta.  GA. 

$143,069.48.  Life  College.  Marietta. 

GA,  Chiropractic.  September  1986 
Francis.  Michael  J..  Jonesboro.  GA. 

$50,955.58.  Life  College.  Marietta, 

GA.  Chiropractic,  June  1986 
Galzarano,  Carole,  Marietta,  GA, 

$68,862.92.  Life  College,  Marietta, 

GA.  Chiropractic.  June  1987 
Gay.  Warner.  Marietta.  GA.  $31,512.73. 

Life  College,  Marietta,  GA. 

Chiropractic,  March  1983 
Gill,  Joseph.  Fayetteville,  GA. 

$130,252.66.  Life  College.  Marietta. 

GA.  Chiropractic.  March  1987 
Gotkin.  Stuart  S.,  Marietta.  GA. 

$57,556.55,  Life  College.  Marietta. 

GA,  Chiropractic,  December  1985 
Green,  Stephen,  Kennesaw,  GA, 

$70,668.31.  Life  College,  Marietta, 

GA,  Chiropractic.  December  1985 


Greene.  Silas  R..  Macon,  GA. 

$32,484.23.  Life  College.  Marietta, 

GA,  Chiropractic.  June  1984 
Gross.  Thomas,  Cartersville.  GA. 

$65,548.58.  Life  College.  Marietta, 

GA,  Chiropractic,  December  1983 
Hall,  John  L..  Cartersville.  GA. 

$122,359.54.  Life  College,  Marietta. 

GA.  Chiropractic.  June  1987 
Hejeij,  Wassim  H.,  Morrow.  GA. 

$11,159.69,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1991 
Holewinski,  Kenneth,  Marietta,  GA. 

$34,945.40.  Life  College,  Marietta. 

GA.  Chiropractic.  September  1984 
Horsley.  Ronald  G.,  Kennewaw.  GA. 

$37,049.52.  Life  College,  Marietta. 

GA.  Chiropractic,  June  1985 
Hoyt.  John  A.,  Atlanta.  GA.  $7,551.32, 

Life  College,  Marietta,  GA, 

Chiropractic,  March  1988 
Hush.  George  G.,  Smyrna,  GA, 

$47,967.55.  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
haci,  Cynthia  L.,  Waleska,  GA, 

$101,241.61,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Jackson,  Jerry.  Marietta.  GA.  $46,898.80. 

Life  College.  Marietta,  GA, 

Chiropractic,  December  1988 
Judd.  Ronald  K..  Jasper.  GA.  $49,301.73, 

Life  College,  Marietta,  GA, 

Chiropractic,  March  1984 
Justice.  James.  Lawrenceville.  GA. 

$139,398.22.  Life  College,  Marietta, 

GA,  Chiropractic,  June  1985 
Kay,  Alicia  E.,  Atlanta,  GA,  $42,821.23. 

Life  College,  Marietta.  GA. 

Chiropractic.  June  1984 
King.  David.  Smyrna.  GA.  $32,963.99, 

Life  College,  Marietta,  GA, 

Chiropractic,  September  1985 
Klubenspies.  John.  Lilbum.  GA, 

$84,756.79.  Life  College,  Marietta, 

GA,  Chiropractic,  September  1986 
Kowalske,  Philip  P.,  Marietta.  GA. 

$123,017.60.  Life  College,  Marietta, 

GA,  Chiropractic.  December  1986 
Kozel.  Noreen  V.,  Powder  Springs.  GA, 

$4,927.18.  Life  College.  Marietta.  GA, 

Chiropractic,  June  1990 
Kyle.  George.  Lawrenceville,  GA. 

$53,570.41.  Life  College.  Marietta. 

GA,  Chiropractic,  March  1983 
Lambert-Kemlage,  Sharon  A.,  Marietta, 

GA,  $98,288.54,  Life  College. 

Marietta.  GA.  Chiropractic.  March 

1986 
Lee.  Carole,  Acworth,  GA,  $24,527.34, 

Life  College,  Marietta,  GA, 

Chiropractic,  December  1983 
Lister,  Rufus  G..  Marietta.  GA. 

$44,094.15,  Life  College,  Marietta. 

GA,  Chiropractic,  June  1988 
Lowman,  John  R..  Marietta.  GA. 

$66,264.05.  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Lubnewski,  Peter  P..  Smyrna.  GA. 

$99,032.18.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1983 


Mahar.  Dale.  Marietta.  GA.  $41,201.85. 

Life  College.  Marietta.  GA, 

Chiropractic,  March  1984 
Marcum,  Craig,  Morrow,  GA.  $4,918.53, 

Life  College,  Marietta,  GA, 

Chiropractic,  June  1991 
Marsh,  Jeffrey  C..  Marietta.  GA. 

$99,684.55.  Life  College.  Marietta, 

GA.  Chiropractic,  June  1989 
Martin  Jr.  John  W.,  Canton.  GA. 

$78,107.88.  Life  College,  Marietta, 

GA.  Chiropractic.  September  1986 
Martin,  Craig  S.,  Dublin,  GA, 

$57,081.04,  Life  College.  Marietta. 

GA.  Chiropractic,  June  1989 
Mason,  Geoi^e  G  M,  Decatur.  GA, 

$16,411.08.  Logan  College  of 

Chiropractic,  Chesterfield.  MO. 

Chiropractic,  April  1989 
Massengale,  Gregory  L..  Marietta.  GA, 

$94,865.89,  Life  College.  Marietta, 

GA.  Chiropractic,  March  1986 
Mayles.  Sandra.  Dalton,  GA,  $68,591.79, 

Life  College.  Marietta.  GA, 

Chiropractic,  December  1983 
McCormick,  Rot)ert  J.,  Marietta.  GA. 

$31,757.80.  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
McMahon.  Joseph  A..  Marietta.  GA. 

$8,462.79.  Life  College.  Marietta.  GA. 

Chiropractic,  April  1991 
McQuaig,  John,  Stone  Mountain.  GA, 

$3,016.75,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  September  1983 
Mercks,  James  L.,  Marietta.  GA, 

$133,318.65,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1986 
Merrit.  Marvin.  Lawrenceville,  GA. 

$22,153.87.  Life  College.  Marietta. 

GA,  Chiropractic,  March  1985 
Moeckel,  Timothy,  Atlanta,  GA, 

$57,225.88,  Life  College,  Marietta. 

GA.  Chiropractic.  September  1985 
Monical,  William,  Marietta,  GA. 

$49,252.25.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1988 
Morgan.  Charles  C.  Marietta.  GA, 

$92,653.35.  Life  College.  Marietta. 

GA,  Chiropractic,  June  1986 
Moritz.  Gregory  M.,  Powder  Springs. 

GA.  $83,140.08.  Life  College. 

Marietta.  GA.  Chiropractic.  IDecember 

1984 
Mosley.  James.  Columbus.  GA. 

$44,527.07,  Northwestern  College  of 

Chiropractic,  Bloomington.  MN, 

Chiropractic,  August  1985 
Mueller.  William  J..  Dunwoody.  GA, 

$59,443.34.  Life  College.  Marietta, 

GA,  Chiropractic,  September  1983 
Nadel,  Glenn  R.,  Marietta,  GA. 

$18,050.99.  Life  College.  Marietta. 

GA,  Chiropractic,  April  1989 
Nappi.  Neil  A..  Marietta,  GA. 

$47,489.94.  Life  College.  Marietta. 

GA.  Chiropractic,  June  1984 
Nicholson  Jr,  James  E.,  Marietta.  GA. 

$106,426.57.  Life  College.  Marietta. 

GA.  Chiropractic,  April  1985 


Noble.  Craig  J..  Kennesaw.  GA. 

$120,782.80.  Life  College.  Marietta. 

GA.  Chiropractic,  September  1986 
Ogbuchi.  Sampson  N.,  Doraville,  GA, 

$7,621.88,  Life  College,  Marietta,  GA, 

Chiropractic,  March  1991 
Owens.  James  R..  Atlanta,  GA, 

$12,377.54,  Life  College,  Marietta, 

GA.  Chiropractic.  March  1992 
Palffy.  Victor  T..  Atlanta.  GA. 

$139,572.98.  Life  College.  Marietta. 

GA.  Chiropractic.  March  1986 
Palmer.  Albert  A  A.  Marietta,  GA, 

$15,710.16.  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic.  May  1989 
Palmer.  Becky  A..  Marietta.  GA, 

$71,097.66.  Life  College,  Marietta, 

GA,  Chiropractic.  March  1986 
Patterson.  Jerry  E..  Smyrna.  GA. 

$24,010.68,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1984 
Patterson,  Mark  A.,  Marietta,  GA, 

$99,652.08,  Life  College,  Marietta, 

GA.  Chiropractic.  December  1987 
Paul.  Roger  W..  Stone  Mountain.  GA, 

$115,762.89,  Life  College.  Marietta. 

GA,  Chiropractic,  September  1985 
Pavkov,  Gary  G..  Kennesaw,  GA, 

$48,401.75,  Life  College,  Marietta, 

GA,  Chiropractic.  March  1987 
Penn  Jr.  Paul  P.,  Atlanta.  GA. 

$60,331.14.  Life  College.  Marietta. 

GA.  Chiropractic,  June  1984 
Perrier,  Debra  D.,  Cedartown,  GA. 

$21,428.03.  Life  College.  Marietta. 

GA,  Chiropractic,  June  1985 
PoUshuk,  Andre  A.,  Smyrna,  GA, 

$113,795.46.  Life  College,  Marietta, 

GA,  Chiropractic,  January  1984 
Pristash,  Michael  R.,  Marietta,  GA. 

$93,260.29.  Life  College.  Marietta. 

GA.  Chiropractic,  September  1984 
Rawlins,  Joel  J.,  Smyrna.  GA. 

$116,025.23,  Life  College,  Marietta. 

GA.  Chiropractic,  September  1986 
Reymann.  William  M..  Marietta.  GA. 

$7,164.80.  Life  College.  Marietta,  GA, 

Chiropractic.  March  1986 
Rivera.  Antonio.  Atlanta.  GA. 

$21,651.43.  Life  College.  Marietta. 

GA,  Chiropractic.  June  1983 
Robideau.  Robert  R..  Roswell.  GA. 

$56,937.22.  Life  College.  Marietta, 

GA,  Chiropractic,  September  1985 
Rowland,  Jimmy  H.,  Warner  Robins. 

GA.  $64,614.07.  Life  College. 

Marietta.  GA.  Chiropractic.  December 

1986 
Rutkowski.  Morris  E..  Marietta.  GA, 

$90,654.73.  Life  College.  Marietta. 

GA.  Chiropractic.  December  1985 
Sarabadan.  Davood.  Atlanta.  GA. 

$52,941.33.  Life  College.  Marietta, 

GA,  Chiropractic,  September  1986 
Scale,  Timothy  T..  Marietta.  GA. 

$30,937.21.  Life  College,  Marietta. 

GA.  Chiropractic,  September  1984 


Scampole,  James,  Kemsaw,  GA. 

$59,875.02.  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Schreffler.  Keith.  Marietta,  GA, 

$21,547.52.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1991 
Seaboh.  Alan  A.,  Marietta.  GA. 

$117,537.17,  Life  College.  Marietta. 

GA.  Chiropractic,  October  1986 
Seigle.  Marcus.  Atlanta.  GA.  $26,013.41, 

Life  College.  Marietta.  GA, 

Chiropractic,  December  1986 
Severson,  Charles,  Marietta,  GA, 

$37,317.94.  Life  College.  Marietta. 

GA.  Chiropractic,  December  1982 
Sheick.  Steven  A..  Smyrna.  GA. 

$106,497.54,  Life  College.  Marietta, 

GA,  Chiropractic,  September  1986 
Siegle.  Raymond  J..  Atlanta.  GA. 

$3,082.21.  Life  College.  Marietta.  GA. 

Chiropractic.  June  1991 
Sieradzki.  Rex  A..  Atlanta.  GA. 

$64,931.45.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1986 
Siminski.  Larry  T..  Atlanta.  GA. 

$109,738.59.  Life  College.  Marietta, 

GA,  Chiropractic,  June  1988 
Small,  Tammie,  Smyrna,  GA. 

$68,373.48.  Life  College,  Marietta, 

GA.  Chiropractic,  September  1989 
Snyder.  Richard  K..  Acworth.  GA. 

$31,942.31.  Life  College,  Marietta. 

GA,  Chiropractic,  December  1983 
Spears,  George.  Marietta,  GA, 

$82,729.26.  Life  College.  Marietta. 

GA.  Chiropractic,  Decemt)er  1985 
Spears,  Roseann  N.,  Kennesaw,  GA, 

$130,880.58.  Life  College,  Marietta. 

GA,  Chiropractic,  September  1986 
Spiva,  Walter  E.,  Blairsville,  GA, 

$125,008.76,  Life  College.  Marietta. 

GA,  Chiropractic.  September  1986 
Spivey.  Douglas  D.,  Doraville.  GA. 

$58,753.35.  Life  College,  Marietta. 

GA,  Chiropractic.  December  1986 
Thomas.  Gordon  A..  Atlanta.  GA, 

$66,429.63.  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985 
Traff,  Randall,  Marietta,  GA.  $4,349.56. 

Life  College,  Marietta.  GA. 

Chiropractic.  March  1991 
Troutman  Jr.  William  D..  Atlanta.  GA. 

$51,880.23.  Life  College.  Marietta. 

GA,  Chiropractic.  October  1983 
Troutman,  WilHam  W.,  Atlanta.  GA, 

$28,837.12,  Life  College.  Marietta, 

GA,  Chiropractic.  January  1983 
Tucker.  Ron.  Atlanta,  GA,  $23,157.86. 

Life  Chiropractic  College-West,  San 

Lorenzo,  CA.  Chiropractic.  June  1987 
Tutt,  Gwendolyn  M..  Roswell.  GA. 

$66,216.68.  Life  College.  Marietta. 

GA.  Chiropractic.  June  1983 
Vescuso,  John  A.,  Marietta,  GA. 

$101,985.23.  Life  College.  Marietta, 

GA,  Chiropractic,  September  1986 
Vlahos,  James  G.,  Norcross,  GA. 

$102,374.81.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1985 
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Walker,  James  E.,  Marietta,  GA, 

$153,831.59,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1985  . 
Wallace,  Mark  R.,  Mableton,  GA, 

$51,389.78,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
Warrick,  Wayne  D.,  Kennesaw,  GA, 

$59,436.56,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1987 
Weatherly.  William,  Atlanta,  GA, 

$46,040.69,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1983 
Wellman,  Fred,  Smyrna,  GA, 

$16,874.21,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1983 
Williams,  D'oyen  A.,  Stone  Mountain, 

GA,  $111,719.83.  Life  College, 

Marietta,  GA,  Chiropractic,  December 

1984 
Yarian,  Eldon  L.,  Dun  woody,  GA, 

$13,833.03,  Life  College,  Marietta. 

GA,  Chiropractic,  March  1984 
21akrzewski,  David,  Marietta,  GA, 

$29,972.56,  Life  College,  Marietta. 

GA,  Chiropractic,  August  1988 
Zonder,  Stuart  S.,  Acworth,  GA, 

$79,282.57,  Life  College,  Marietta. 

GA.  Chiropractic,  December  1985 

Clinical  Psychology 

Daniels,  Gregory  C,  Atlanta,  GA. 
$59,879.93,  Georgia  State  University, 
Atlanta,  GA,  Clinical  Psychology, 
June  1987 

Kroupa,  Carol,  Rosw^ell,  GA,  $54,362.41, 
California  Sch  of  Prof  Psych  Fresno, 
Fresno,  CA,  Clinical  Psychology,  June 
1989 

Dentistry 

Allred,  Robert.  Lithonia,  GA, 
$188,777.17,  Emory  University. 
Atlanta,  GA,  Dentistry,  May  1987 

Bowers-Phillips,  Donna  M.,  Savannah, 
GA,  $51,913.87,  Hovkrard  University, 
Washington,  IX;,  Dentistry,  May  1984 

Brown,  Geoffrey  C,  Atlanta,  GA, 
$9,414.98,  Meharry  Medical  College, 
Nashville,  TN,  Den'-stry,  May  1985 

Carter,  James  E.,  Alphnretta,  GA, 
$10,135.39,  Medical  College  of 
Georgia,  Augusta,  GA,  Dentistry.  June 
1987 

Comer,  Barry  B.,  Decatur,  GA, 
$105,941.01,  Emory  University, 
Atlanta,  GA,  Dentistry,  May  1984 

Comer,  Julia  R.,  Decatur.  GA, 
$134,713.74,  Emory  University, 
Atlanta.'GA,  Dentistry,  May  1986 

Fortson  Jr.  Henry  D.,  Thomasville,  GA, 
$192,821.78,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1984 

Gold.  Robert  S..  Atlanta,  GA, 
$171,294.03,  Boston  University 
Medical  Center,  Boston,  MA. 
Dentistry.  May  1988 

Hall,  John  E.,  Atlanta,  GA,  $77,596.16, 
Meharry  Medical  College,  Nashville, 
TN.  Dentistry,  May  1982 


Hammock,  Mark  M.,  Decatur,  GA, 
$40,807.66,  Howard  University, 
Washington,  DC.  Dentistry,  May  1989 

Holiday,  Harry,  Statesboro,  GA, 
$91,149.20,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1985 

Jackson,  Lester,  Savannah,  GA, 
$56,263.93,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1985 

Kuhlmay,  Klaus,  Atlanta,  GA, 
$12,120.37,  Emory  University. 
Atlanta.  GA.  Dentistry.  May  1987 

Lester,  Jack,  Lithonia,  GA,  $124,269.89, 
Meharry  Medical  College,  Nashville, 
TN,  Dentistry.  May  1986 

Mcdonald,  Kenneth,  Atlanta,  GA, 
$10,619.02,  Virginia  Commonwealth 
University.  Richmond.  VA.  Dentistry. 
May  1991 

Mosley.  Nicholas  A.,  Redan,  GA. 
$119,738.19,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1983 

Scott,  Renee  R.,  Atlanta,  GA, 
$130,280.50,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1986 

Osteopathy 

Celestin,  Alexander  J.,  Savannah,  GA, 
$123,083.66,  New  York  College  of 
Osteopathic  Medicine,  Old  Westbury, 
NY,  Osteopathy,  June  1987 

Pharmacy 

Adu-Agyei,  Yaw,  Atlanta,  GA, 
$10,631.90,  Mercer  University. 
Atlanta,  GA,  Pharmacy,  June  1985 

Afrane,  Barima  B.,  Decatur,  GA, 
$9,421.55,  Univ  of  Southern 
CaHfomia,  Los  Angeles,  CA, 
Pharmacy,  May  1986 

Clancy-Knierien,  Kimberely  A., 
Marietta,  GA,  $1,422.83,  Mercer 
University,  Atlanta,  GA,  Pharmacy. 
June  1987 

Edeh.  Onyemaechi  A.,  Atlanta.  GA, 
$56,209.89,  Mercer  University, 
Atlanta.  GA,  Pharmacy,  June  1983 

Felton,  Norman  N.,  Decatur,  GA. 
$32,667.74,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1983 

Hailesalassie,  Hapte  H.,  College  Park, 
GA,  $41,698.36,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1987 

Hall,  Carolyn,  Doraville,  GA, 
$16,056.93,  Mercer  University. 
Atlanta.  GA,  Pharmacy,  June  1989 

Hanson,  Aubrey  M.,  Decatur,  GA, 
$42,432.87,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1982 

Jackson,  Lenell  R.,  College  Park,  GA, 
$24,995.07,  Mercer  University. 
Atlanta.  GA.  Pharmacy,  August  1987 

Lawrence,  Doris,  Austell,  GA, 
$24,977.44,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  May  1985 

Lowe,  Stephanie,  Decatur,  GA, 
$28,077.46,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1989 


Okosun,  Edobor  M.,  College  Park,  GA. 
$64,189.81,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  August  1984 

Osakue,  Stephen  O.,  Atlanta,  GA, 
$38,045.26,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1986 

Sciple,  Charles,  Atlanta,  GA, 
$68,891.16,  Mercer  University. 
Atlanta,  GA,  Pharmacy,  June  1987 

Washington,  Gwendlyn  A.,  Decatur,  GA, 
$33,714.42,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  i988 

Wiggins  III,  William,  Marietta,  GA, 
$19,193.33,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1982 

Wingate,  Ronald,  Atlanta,  GA, 
$5,701.65,  Mercer  University,  Atlanta, 
GA,  Pharmacy.  May  1989 

Podiatry 

Kalali.  Saeed,  Marietta,  GA,  $3,808.48, 
New  York  College  of  Podiatric 
Medicine,  New  York,  NY,  Podiatry. 
June  1990 

Kustich.  Susan.  Augusta.  GA, 
$98,332.42,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1989 

Orji,  John  E.,  Atlanta,  GA,  $64,990.96. 
Univ  of  Osteo  Medical  &  Health 
Science.  Des  moines,  lA,  Podiatry, 
June  1991 

Storm,  Mark,  Gumming,  GA,  $65,177.94, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland,  OH,  Podiatry,  May  1990 

Public  Health 

Cox,  Robert  M.,  Atlanta,  GA, 
$109,926.96,  Loma  Linda  University, 
Loma  Linda,  CA,  Public  Health, 
September  1981 

Veterinary  Medicine 

Brown.  Mazola  H..  Atlanta.  GA, 
$35,208.37,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1983 

Friedlander,  Michael  A.,  Roswell,  GA, 
$25,861.26,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1990 

Mcfield,  Gizele,  Bethlehem,  GA, 
$83,843.02,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1982 

Slaughter,  Edwin  L.,  Atlanta,  GA, 
$22,353.15,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine. 
May  1982 

Waller.  Walton.  Marietta.  GA, 
$13,658.28,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1990 

Hawaii 

Allopathic  Medicine 

Battaglia,  Joseph,  Kihei,  HI,  $18,854.59, 
Univ  of  Ilhnois  Medical  Center, 


Chicago,  IL,  Allopathic  Medicine, 
June  1987 

Baum,  Kenneth  J.,  Honolulu,  HI, 
$79,639.34,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1985 

Gluck,  Daniel  S.,  Haleiwa,  HI, 
$208,007.99,  Tufts  University,  Boston, 
MA,  Allopathic  Medicine,  May  1982 

Zasi,  Alan,  Lihue.  HI,  $75,948.52, 
Washington  University,  St  Louis,  MO, 
Allopathic  Medicine,  May  1987. 

Chiropractic 

Bennett,  Hugh,  Honolulu,  HI.  $5,503.39, 
Cleveland  Chiropractic  College, 
Kansas  City,  MO,  Chiropractic.  May 
1989 

Com,  Byron  K.,  Waianae,  HI, 
$36,102.00,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1984 

Ferguson,  Gary,  Honolulu,  HI, 

$58,064.78.  Northwestern  College  of 
Chiropractic.  Bloomington.  MN. 
Chiropractic.  August  1988 

Johanning.  Jeanine  J  M,  Kihei,  HI. 
$43,787.31.  Logan  College  of 
Chiropractic.  Chesterfield,  MO, 
Chiropractic,  August  1986 

Rider,  Ward  E.,  Kailua,  HI,  $8,744.54, 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic,  December 
1983 

Wallace,  Owen,  Honolulu,  HI, 
$13,188.59,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Dentistry 

Knickelbine,  Mark  T.,  Honolulu,  HI, 
$31,662.78,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1982 

Riter,  Cecil,  Honolulu,  HI,  $18,529.10, 
Loma  Linda  University,  Loma  Linda, 
CA,  Dentistry,  Jime  1985 

Optometry 

Stine,  Gordon  J.,  Lihue,  HI,  $34,432.64, 
Pacific  University,  Forest  Grove,  OR, 
Optometry,  May  1990 

Osteopathy 

Denney,  Teresa,  Honolulu,  HI, 
$132,945.82,  College  of  Osteo  Med  of 
the  Pacific,  Pomona,  CA,  Osteopathy, 
June  1983 

Reppy,  Robert  R.,  Kailua,  HI, 
$181,816.82,  College  of  Osteo  Med  of 
the  Pacific,  Pomona,  CA,  Osteopathy, 
June  1986 

Idaho 

Chiropractic 

Buckles,  Bobby  R.,  Boise,  ID, 

$57,549.52,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  June  1987 
Gott,  George,  Boise,  ID,  $73,018.54, 

Palmer  College  of  Chiropractic, 


Davenport,  lA,  Chiropractic, 
September  1984 

Herem,  Larry  A.,  Burley,  ID,  $72,796.95, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  June 
1985 

Holmes,  Clarence  J..  Rathdrum.  ID. 
$19,566.50.  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1984 

Young,  Kerry  V.,  Idaho  Falls,  ID, 
$55,562.32,  Logan  College  of 
Chiropractic.  Chesterfield.  MO, 
Chiropractic.  December  1987 

Clinical  Psychology 

Furgason,  Margaret  A..  St  Maries.  ID, 
$52,756.92,  California  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology,  June  1984 

Optometry 

Murray,  Richard,  Boise,  ID,  $52,383.51, 
Pacific  University,  Forest  Grove,  OR, 
Optometry,  May  1987 

Illinois 

Allopathic  Medicine 

Armetta,  Karen  A.,  Naperville,  IL, 
$24,804.90,  Rush  University,  Chicago, 
IL,  Allopathic  Medicine,  October  1985 

Bacon,  Cutia  W.,  Chicago,  IL,  $5,534.90, 
Univ  of  Illinois  Medical  Center, 
Chicago,  IL,  Allopathic  Medicine, 
June  1991 

Beckett,  James  E.,  Des  Plaines,  IL, 
$59,779.25,  Hahnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1981 

Bums.  Peter.  Chicago.  IL,  $4,135.92, 
Rush  University,  Chicago,  IL, 
Allopathic  Medicine,  June  1990 

Cherry,  Nanci  S.,  Chicago,  IL, 
$96,694.82,  Michigan  State 
University,  Ea.;t  Lansing,  MI, 
Allopathic  Medicine,  December  1987 

Cooper,  April  D.,  Hazel  Crest,  IL, 
$69,837.77,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1989 

Dehn,  Roger,  Crystal  Lake,  IL, 
$10,664.30,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1989 

Falater,  Laura  L.,  Chicago,  IL, 
$68,722.79,  Finch  University  of 
Health  Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  June  1987 

Fields,  Jessie  J.,  Chicago,  IL,  $24,456.27, 
Medical  College  of  Pennsylvania, 
Philadelphia,  PA,  AllopaUiic 
Medicine,  June  1982 

Forde,  Daron  D.,  Westmont,  IL, 
$90,773.34,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1988 

Friedman,  Rochelle,  Chicago,  IL, 
$53,316.53,  Finch  University  of 


Health  Sciences,  North  Chicago.  IL, 
Allopathic  Medicine.  June  1987 

Garibay,  Carlos,  Homewood,  IL, 
$34,923.76,  Rush  University,  Chicago, 
IL,  Allopathic  Medicine,  Jime  1982 

Gebo,  Paul  D.,  Arlington  Heights,  IL, 
$16,688.36,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1987 

Glenn,  Byron,  Carbondale,  IL, 
$120,189.55,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  August  1987 

Griffin-Berry,  Carol  L.,  Chicago,  IL, 
$6,375.28,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1989 

Hashemi,  Kamran,  Chicago,  IL, 
$153,696.64,  Northwestern 
University,  Chicago,  IL,  Allopathic 
Medicine,  June  1987 

Hernandez,  Jose  J.,  Chicago,  IL, 
$43,132.46,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1984 

Keyes,  Kemmes,  Chicago,  IL, 
$44,403.16,  Wright  State  University, 
Dayton,  OH,  Allopathic  Medicine, 
June  1983 

Kizaire.  Danielle  C.  Chicago,  IL, 
$13,863.25,  Loyola  University 
Chicago,  Maywood,  IL,  Allopathic 
Medicine,  June  1984 

Kushner,  Brad  D.,  Waukegan,  IL, 
$124,692.19,  Finch  University  of 
Health  Sciences,  North  Chicago,  IL, 
Allopathic  Medicine,  October  1987 

Lessin,  Barry  D.,  Chicago,  IL, 
$63,421.38,  Univ  of  Wisconsin 
Madison,  Madison,  WI,  Allopathic 
Medicine,  May  1983 

Little,  Carlton,  Chicago,  IL,  $84,914.56, 
Medical  College  of  Ohio,  Toledo,  OH, 
Allopathic  Medicine,  June  1989 

Martin,  Noelle,  Chicago,  IL,  $68,335.48, 
Medical  College  of  Ohio,  Toledo,  OH, 
Allopathic  Medicine,  Jime  1991 

Mitchell,  Kevin  A.,  Chicago,  IL, 
$26,576.98,  Southern  Illinois  Univ, 
Springfield,  IL,  Allopathic  Medicine. 
May  1987 

OH,  Kyu,  Chicago,  IL,  $32,233.61,  Univ 
of  Illinois  Medical  Center,  Chicago, 
IL,  Allopathic  Medicine,  June  1991 

Pate,  Michael  D.,  Des  Plaines,  IL, 
$38,759.66,  Indiana  University- 
Indianapolis,  Bloomington,  ifj. 
Allopathic  Medicine,  May  1985 

Patterson-Jones,  Sharon  B.,  Chicago,  IL, 
$43,764.29,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1983 

Phillips,  Richard  O.,  Chicago,  IL. 
$148,824.91,  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1988 

Popoola,  Freddie  M.,  Chicago,  IL, 
$171,027.76,  Medical  College  of 
Wisconsin,  Milwaukee,  WI, 
Allopathic  Medicine,  December  1983 
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Pursell.  Susan.  Chicago.  IL.  $14,588.76, 
Boston  University  Medical  Center, 
Boston,  MA,  Allopathic  Medicine, 
May  1990 

Reese,  Elaine  Thurmond,  Dixmoor,  IL, 
$35,019.14,  Univ  of  IHinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1984 

Salomom,  Alix,  Chicago,  IL.  $62,645.77. 
Meharry  Medical  College,  Nashville, 
TN,  Allopathic  Medicine,  May  1988 

Singleton,  Edward  L.,  Olympia  Fields, 
IL.  $2,264.74.  Univ  of  Illinois  Medical 
Center,  Chicago,  IL,  Allopathic 
Medicine,  June  1981 

Somerville,  Phillip  P.,  Palatine,  IL, 
$20,379.31.  Univ  of  Illinois  Medical 
Center.  Chicago,  IL,  Allopathic 
Medicine,  June  1986 

Thompson,  Anthony  W.,  Chicago,  IL, 
$58,180.24.  Rush  University.  Chicago. 
IL,  Allopathic  Medicine,  January  1986 

Troxler,  Harold  B.,  Chicago,  IL, 
$136,060.47,  Meharry  Medical 
College.  Nashville.  TN.  Allopathic 
Medicine.  May  1984 

West,  Clifton  B..  Chicago,  IL. 
$231,200.88.  Meharry  Medical 
College.  Nashville.  TN.  Allopathic 
Medicine.  May  1985 

Whittington.  Darryll.  Vernon  Hills.  IL, 
$5,926.96.  Univ  of  Arkansas  Medical 
Center.  Little  Rock.  AR.  Allopathic 
Medicine,  May  1990 

Williams,  Johnnie.  Chicago.  IL. 
$27,809.57.  Univ  of  Illinois  Medical 
Center.  Chicago.  IL.  Allopathic 
Medicine,  June  1985 

Williams,  Karol.  Chicago,  IL, 
$119,991.50,  Finch  University  of 
Health  Sciences.  North  Chicago.  IL. 
Allopathic  Medicine,  June  1981 

Wilson.  Evelyn.  Chicago,  IL.  $72,211.26. 
Morehouse  School  of  Medicine, 
Atlanta.  GA.  Allopathic  Medicine, 
June  1985 

Woodridge,  Charles,  Maywood,  IL, 
$137,577.27.  Finch  University  of 
Health  Sciences.  North  Chicago,  IL, 
Allopathic  Medicine.  June  1984. 

Wuertz.  Christopher.  Western  Springs. 
IL.  $12,191.57,  Univ  of  Illinois 
Medical  Center.  Chicago.  IL. 
Allopathic  Medicine,  June  1984. 

Chiropractic 

Cienkus,  Regina  M.,  Berwyn,  IL, 
$15,050.53.  National  College  of 
Chiropractic,  Lombard,  IL. 
Chiropractic.  August  1986. 

Cully  Jr.  Milton  A..  Cary.  IL,  $49,171.13, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  June 
1987. 

Darnell.  Kevin  R.,  Mt  Vernon,  IL, 
$35,264.68,  Logan  College  of 
Chiropractic.  Chesterfield.  MO. 
Chiropractic.  December  1986. 


^ 


Davis.  Keith  A.,  Chicago,  IL,  $58,997.27, 

National  College  of  Chiropractic, 

Lombard,  IL,  Chiropractic,  April  1987. 
Dehn,  Donald  C.  Rockford.  IL. 

$29,157.63.  National  College  of 

Chiropractic.  Lombard.  IL. 

Chiropractic,  May  1983. 
Denetry,  E>onald  J.,  Forest  Park,  IL, 

$19,012.62,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  April  1982. 
Eicke,  Christine,  Chicago,  IL, 

$22,236.86,  National  College  of 

Chiropractic,  Lombard.  IL. 

Chiropractic,  April  1988. 
Floriez,  Anita  D.,  Mohne,  IL, 

$14,993.36,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic.  October  1985. 
Gauthier  HI.  George  W..  Wheaton.  IL. 

$19,441.20,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1989. 
Hansen,  Michael,  Park  Forest.  IL, 

$43,127.57.  Logan  College  of 

Chiropractic.  Chesterheld.  MO, 

Chiropractic,  April  1985. 
Johnson,  John  F.,  Rock  Island,  IL, 

$8,772.38.  Palmer  College  of 

Chiropractic.  Davenport.  LA. 

Chiropractic.  October  1989. 
Jordan,  James  R.,  Calumet  City,  IL, 

$56,567.74,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1983. 
Kaminsky,  Arthur,  Arlington  Heights, 

IL,  $62,704.62,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic.  May  1990. 
King-Duarte,  Doreen  I..  Carol  Stream,  IL, 

$15,834.88,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1986. 
Mash.  Harold  J..  Chicago,  IL. 

$138,698.43,  Palmer  College  of 

Chiropractic,  Davenport,  LA, 

Chiropractic,  October  1987. 
McCarthy,  Thomas,  Moline,  IL, 

$16,512.27,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  December  1988. 
Moffett,  Douglas  A.,  Homewood,  IL, 

$11,377.18,  National  College  of 

Chiropractic.  Lombard.  IL. 

Chiropractic,  December  1987. 
Moreno,  Florencio,  Aurora.  IL. 

$18,064.03,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  September  1989. 
Mullinax,  Jeffrey  S..  Schaumburg,  IL, 

$9,425.87.  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  September  1982. 
Naddaf.  Jamileh  K..  Newton,  IL, 

$109,165.23,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1988. 
Oslay,  Russell  C,  Ashton,  IL, 

$14,489.01,  Palmer  College  of 


Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1987. 
Patterson,  Farris,  Maywood,  IL, 

$26,381.39,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  April  1984. 
Penze,  Robert,  Arlington  Heights,  IL, 

$24,643.45,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  April  1988. 
Pettit,  David  C,  Mohne,  IL,  $66,689.39, 

Palmer  College  of  Chiropractic, 

Davenport,  lA,  Chiropractic,  October 

1989. 
Reynolds,  Betty,  Jacksonville,  IL, 

$3,254.24,  Logan  College  of 

Chiropractic,  Chesterfield.  MO, 

Chiropractic.  December  1992. 
Rieck-Rosccrans,  Cathy.  Wheaton,  IL, 

$27,289.56,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic.  August  1985. 
Sandburg.  Donald  D..  Barrington,  IL, 

$86,325.92,  National  College  of 

Chiropractic,  Lombard.  IL. 

Chiropractic.  April  1987. 
Sayre.  Bruce.  Chicago.  IL,  $16,745.90, 

Palmer  College  of  Chiropractic, 

Davenport,  lA,  Chiropractic,  October 

1985. 
Sierra,  Caroline,  East  Moline,  IL, 

$46,590.96,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1986. 
Skonie,  Roger,  Aurora,  IL,  $15,401.68, 

National  College  of  Chiropractic, 

Lombard,  IL,  Chiropractic,  April  1991. 
Slavin,  Mark  B.,  Schaumburg,  IL, 

$15,199.04.  National  College  of 

Chiropractic.  Lombard.  IL. 

Chiropractic.  August  1986. 
Smith.  Gary  D.,  Gumee,  IL.  $94,813.13, 

Logan  College  of  Chiropractic, 

Chesterfield,  MO,  Chiropractic, 

August  1985 
Smith.  Myra  B.,  Niles,  IL,  $68,442.32, 

National  College  of  Chiropractic, 

Lombard,  IL,  Chiropractic,  August 

1985 
Smith-Burton,  Cythia  C  W,  Chicago,  IL, 

$74,971.83,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1985 
Soares,  Luiz,  Chicago,  IL,  $106,370.75, 

Palmer  College  of  Chiropractic, 

Davenport,  lA,  Chiropractic,  March 

1988 
Stratton,  Mark  W..  Du  Quoin,  IL, 

$56,029.98,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  December  1985 
Stuart  Jr,  William  E.,  Chicago,  IL, 

$45,746.53,  Palmer  College  of 

Chiropractic.  Davenport.  lA, 

Chiropractic,  June  1986 
Sutanto,  Sugeng,  Downers  Grove.  IL. 

$70,880.17,  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic,  May  1988 


Thurston.  Gregory  G..  Algonquin,  IL, 
$87,815.96.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic.  December  1984 

Valvo.  Nila  L.,  Glen  Ellyn,  IL,  $4,546.58, 
National  College  of  Chiropractic, 
Lombard,  IL,  Chiropractic,  December 
1982 

Vernon,  Earl,  Waukegan,  IL,  $6,868.39, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  June 
1991 

Wheeler,  Cynthia  L.,  Belleville,  IL, 
$65,231.86,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1988 

Willey,  Karyn  L.,  Woodridge.  IL, 
$2,060.25,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic.  December  1985 

Yoos.  Deborah  D..  Grayville.  IL, 
$35,140.94,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1986 

Clinical  Psychology 

Angevine,  Jeffi^y  L.,  Chicago,  IL, 
$3,599.05,  IHinois  Institute  of 
Technology,  Chicago,  IL,  Clinical 
Psychology,  May  1987 

Bass,  Michael  E.,  Chicago,  IL, 
$34,178.37,  American  Sch  of 
Professional  Psychology,  Chicago,  IL, 
Clinical  Psychology,  June  1993 

Ozols,  Valdis  V.,  Lisle,  IL,  $34,347.97, 
Univ  of  Tennessee,  Knoxville,  TN, 
Clinical  Psychology,  June  1989 

Dentistry 

Alexander,  Jada,  Chicago,  IL, 
$74,011.52,  Meharry  Medical  College, 

Nashville,  TN,  Dentistry,  May  1984 
Azarpira.  Mohammad  H.,  Chicago,  IL, 

$125,418.25,  Loyola  University 

Chicago,  Chicago,  IL,  Dentistry,  May 

1987 
Baldare.  David  R..  Chicago.  IL, 

$67,181.30.  Loyola  University 

Chicago.  Chicago,  IL.  Dentistry.  May 

1988 
Bellucci.  Joan.  Vernon  Hills,  IL, 

$102,847.60,  Marquette  University, 

Milwaukee.  WI.  Dentistry,  May  1989 
Berman.  Daniel,  Chicago,  IL,  $73,049.29. 

Temple  University,  Philadelphia,  PA, 

Dentistry,  June  1987 
Broussard,  Mark,  Palatme,  IL, 

$12,903.09,  Louisiana  St  Univ  Med 

Ctr.  New  Orleans,  LA,  Dentistry,  May 

1986 
Buggs,  Keith  K..  Rockford.  IL.  $4,899.08. 

Meharry  Medical  College.  Nashville. 

TN.  Dentistry,  May  1986 
Burnett.  Doralia  A.,  Richton  Park,  IL, 

$124,350.37.  Marquette  University. 

Milwaukee.  WI.  Dentistry.  May  1990 
Bybee,  WiUiam  D.,  East  Moline,  IL, 

$12,092.76,  Univ  of  Texas,  Houston, 

TX,  Dentistry,  May  1988 
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Covek,  Robert  J.,  Grayslake,  IL, 
$3,800.73,  Loyola  University  Chicago, 
Chicago,  IL,  Dentistry,  May  1986 
Cox,  Kervfcdn  C,  Chicago,  IL, 
$118,979.53,  Univ  of  Oklahoma 
Health  Sciences  Center,  Oklahoma 
City.  OK.  Dentistry.  April  1989 
Dwyer.  Grace.  Chicago.  IL.  $11,373.98, 
Univ  of  Ilhnois  Medical  Center. 
Chicago,  IL,  Dentistry,  June  1987 
Eubanks-Green.  Paula  J..  Chicago.  IL, 
$23,245.13,  Loyola  University 
Chicago,  Chicago.  IL,  Dentistry,  May 
1982 
Exum.  Clyde  J  R.  Chicago.  IL,  $2,957.36. 
Howard  University.  Washington,  DC, 
Dentistry.  May  1983 
Foote.  Frederick,  Chicago,  IL, 
$219,059.33,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  July 
1983 
Gladden,  Benjamin,  Rockford,  IL, 
$18,318.26,  Univ  of  IHinois  Medical 
Center,  Chicago,  IL,  Dentistry,  August 
1988 
Cover.  Bryan  K..  Skokie,  IL, 
$112,622.59.  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1989 
Hansen,  Kathy  M.,  Hanover  Park,  IL, 
$3,644.05,  Loyola  University  Oiicago, 
Chicago,  IL,  Dentistry,  May  1984 
Harris,  Carl  M.,  Chicago,  IL,  $45,847.67. 
Univ  of  IHinois  Medical  Center. 
Chicago.  IL,  Dentistry,  June  1980 
Herron,  Devere.  Chicago.  HL.  $76,824.09. 
Howard  University,  Washington,  DC. 
Dentistry.  May  1985 
Howlett.  Brian  K..  Chicago.  IL. 
$4,184.06.  Howard  University. 
Washington.  DC.  Dentistry,  May  1992 
Jennings.  Lenora.  Chicago.  IL.  $2,705.25, 
Univ  of  Illinois  Medical  Center, 
Chicago.  IL.  Dentistry.  June  1985 
Jimerson.  Ruthie  M..  Bumham.  IL. 
$192,868.55.  Meharry  Medical 
College.  Nashville,  TN,  Dentistry.  May 
1987 
Johnson.  Quincy  L..  Maywood.  IL. 
$66,616.32.  Univ  of  Hfinois  Medical 
Center,  Chicago,  IL,  Dentistry,  May 
1989 
Jones.  Perkins  S..  Springfield.  IL. 
$89,346.00.  Howard  University, 
Washington,  DC.  Dentistry.  May  1983 
Kashani,  Mortaza,  Hillside,  IL, 
$37,617.75,  Marquette  University, 
Milwaukee.  WI.  Dentistry.  May  1991 
Kinell,  Carl  S..  Blue  Island.  IL. 
$117,022.57,  Marquette  University, 
Milwaukee.  WI,  Dentistry,  May  1986 
Kraut,  Donald  A..  Chicago.  IL. 
$27,129.04,  Northwestern  University, 
Chicago,  IL,  Dentistry,  June  1985 
Pina.  Linda.  Cicero.  IL.  $1,151.38,  Univ 
of  Illinois  Medical  Center.  Chicago. 
IL.  Dentistry.  June  1985 
Pumilia,  Cathryn  A..  Rockford.  IL. 
$130,785.64,  Marquette  University. 
Milwaukee.  WI.  Dentistry.  May  1990 


Pumilia.  Pacita  M..  Rockford.  IL. 

$103,548.25,  Marquette  University, 

Milwaukee,  WI.  Dentistry,  May  1989 
Sagall,  Alfred  D.,  Highland  Park.  IL. 

$192,341.44.  Marquette  University, 

Milwaukee.  WI.  Dentistry.  May  1986 
Salmon.  Kevin,  Palos  Heights,  IL, 

$21,134.96,  Loyola  University 

Chicago,  Chicago,  IL.  Dentistry,  May 

1991 
Tucker.  Darold,  Chicago.  IL.  $78,415.95, 

Howard  University,  Washington,  DC, 

Dentistry,  May  1983 
Vitello.  Thomas  B..  Chicago.  IL. 

$59,614.10.  Loyola  University 

Chicago,  Chicago,  IL,  Dentistry.  May 

1984 
Walton.  David  D.,  Chicago,  IL. 

$10,221.69,  Univ  of  Illinois  Medical 

Center,  Chicago,  IL.  Dentistry.  August 

1985 
Ware,  Rita,  Calumet  City,  IL.  $34,127.56, 

Southern  Illinois  Univ  Edwardsville. 

Edwardsville.  IL.  Dentistry.  June  1989 
Wells,  Christopher  C,  Chicago.  IL, 

$5,482.89.  Univ  of  Hlinois  Medical 

Center.  Chicago.  IL.  Dentistry.  June 

1983 
White.  Bemadine  R..  Godfi^y,  IL, 

$5,162.94,  Southern  Illinois  Univ 

Edwardsville,  Edwardsville,  IL, 

Dentistry,  June  1989 
Whitfield,  Glen  A.,  Edgemont,  IL, 

$41,295.40,  Georgetown  University. 

Washington,  DC,  Dentistry,  May  1988 
Yuen,  Ka  W.,  Chicago,  IL,  $6,637.68, 

Univ  of  IHinois  Medical  Center, 

Chicago.  IL.  Dentistry.  June  1990 
Zackey.  Tyson.  Chicago.  IL.  $8,949.97. 

Northwestern  Univ.  Chicago.  IL, 

Dentistry.  May  1987 

Optometry 

Bourboukas.  Nick.  Chicago.  IL, 
$6,121.68,  Hlinois  College  of 
Optometry,  Chicago.  IL.  Optometry, 
May  1987 

Keeler-Dwyer,  Cynthia  L..  Chicago.  IL, 
$46,066.34,  HHnois  College  of 
Optometry,  Chicago.  IL,  Optometry, 
May  1990 

Lielzuika,  Kaija,  Chicago.  IL, 
$34,914.05,  Illinois  College  of 
Optometry,  Chicago,  IL.  Optometry, 
May  1989 

Nath,  Kailash.  Clarendon  Hills.  IL. 
$78,565.57.  New  England  College  of 
Optometry.  Boston.  MA,  Optometry, 
May  1987 

Osteopathy 

Bruton,  Joseph,  Oak  Park.  IL. 
$83,192.83,  Univ  of  Osteo  Medical  & 
Health  Science.  Des  Moines.  lA. 
Osteopathy,  June  1990 

Chaudhuri,  Suyro,  Bloomington,  IL, 
$41,849.10.  Univ  of  Health  Sciences, 
Kansas  City,  MO,  Osteopathy,  May 
1988 
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Johnson,  Randall,  Lake  Forest.  IL, 
$16,720.45.  Univ  of  Osteo  Medical  & 
Heahh  Science,  Des  Moines,  lA, 
Osteopathy,  June  1989 

Superson-Malachinski,  Wynne, 
Bolingbrook.  IL.  $16,041.39. 
Midwestern  University.  Downers 
Grove,  IL,  Osteopathy,  June  1980 

Pharmacy 

Grimmette,  Ronald  D.,  Chicago,  IL, 
$8,558.63.  Xavier  University  of 
Louisiana,  New  Orleans.  LA, 
Pharmacy,  May  1989 

Ohaeri.  Christiana,  South  Holland,  IL, 
$3,607.87,  Drake  University.  Des 
Moines,  lA.  Pharmacy.  May  1989 

Powell.  Alexander.  Chicago,  IL. 
$53,913.67.  Univ  of  Illinois  Medical 
Center.  Chicago,  IL,  Pharmacy,  June 
1985 

Wright,  Jonathan  W.,  Chicago,  IL, 
$10,864.00.  Drake  University.  Des 
Moines,  lA,  Pharmacy,  December 
1985 

Podiatry 

Amudoaghan,  Walnette  C,  Chicago,  IL, 
$161,021.25,  Ohio  College  of  Podiatric 
Medicine.  Cleveland,  OH,  Podiatry, 
May  1985 

Beaver,  Bart,  Chicago,  IL,  $75,659.87,  Dr 
William  Scholl  Col  of  Podiatric  Med, 
Chicago,  IL,  Podiatry,  May  1990 

Beck  ni,  Welby  S.,  Chicago.  IL, 
$172,955.95,  Dr  WilUam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1986 

Browm,  Stephen  H.,  Chicago,  IL, 
$80,602.69,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1988 

Collins,  Heruy  L.,  Chicago,  IL, 
$99,405.62,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1987 

Crawford,  James,  Chicago,  IL, 
$164,076.03,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Dixon,  David  A.,  Chicago,  IL, 
$115,687.34,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1989 

Flanagan,  John,  Chicago,  IL,  $88,961.93, 
Dr  William  Scholl  Col  of  Podiatric 
Med,  Chicago,  IL,  Podiatry,  May  1987 

Foster,  Terri  L.,  Matteson,  IL, 
$156,277.61,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Podiatry,  June  1987 

Green,  Gregory  N.,  Chicago,  IL, 
$29,319.34,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL.  Podiatry. 
May  1983 

Hall,  Michael  G.,  Westchester,  IL, 
.$77,914.40.  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1986 


Handy.  Myra.  Evanston.  IL.  $131,449.04, 
Dr  WiUiam  Scholl  Col  of  Podiatric 
Med,  Chicago,  IL,  Podiatry,  May  1986 

Harcus,  James  M.,  Chicago,  IL, 
$37,480.49,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1981 

Hochman,  Daryl  D.,  Chicago,  IL, 
$2,703.68,  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1986 

Hrywnak,  Severko,  Chicago,  IL, 
$29,940.05.  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Jacobson,  Ronald,  Spring  Grove,  IL, 
$33,438.16,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1983 

Jenkins,  Jondelle  B.,  Chicago,  IL. 
$121,782.03,  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1983 

Lemoine,  Hannelore,  Chicago,  IL, 
$61,069.48,  Dr  William  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1980 

Mikos,  Ronald  A.,  Skokie,  IL, 
$14,364.77,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Miller.  Ellis  A..  Winthrop  Harbor,  IL, 
$6,013.03,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 

May  1985 

Murpny,  Stephen  J.,  Chicago,  IL, 
$129,398.89,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Nau,  Edgard,  Chicago,  IL,  $111,754.67, 
Dr  WiUiam  Scholl  Col  of  Podiatric 
Med,  Chicago,  IL,  Podiatry,  May  1986 

O'Lleary,  James  J..  La  Grange.  IL. 
$15,339.49,  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med.  Chicago,  IL,  Podiatry, 
May  1984 

Porada,  Stanley  L.,  Tinley  Park,  IL, 
$65,468.77,  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1989 

Shaw,  Michael,  Rogers  Park,  IL, 
$58,637.89,  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1988 

Stevenson,  Robert,  Chicago,  IL, 
$61,024.92,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Podiatry,  May  1991 

Tucker,  Carol,  Chicago,  IL,  $144,939.53, 
Dr  William  SchoU  Col  of  Podiatric 
Med,  Chicago,  IL,  Podiatry,  May  1988 

Whitfield,  Carolyn,  Homewood,  iL, 
$108,307.10,  Dr  William  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL.  Podiatry, 
May  1986 

Public  Health 

Biosah,  Ada,  Chicago,  IL,  $24,485.22, 

Univ  of  Texas,  Houston,  TX,  Public 

Health,  May  1990 


Lewin,  Karen  S.,  Chicago,  IL, 
$13,268.23,  Yale  University,  New 
Haven,  CT,  PubUc  Health,  May  1983 

Veterinary  Medicine 

Kahn,  Mark  D.,  Richton  Park,  IL, 
$7,150.55,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1987 

Storslee,  Barbara,  Orland  Park,  IL, 
$10,610.18,  Iowa  State  University, 
Ames,  lA,  Veterinary  Medicine,  May 
1989 

Indiana 

Allopathic  Medicine 

BeU,  Charles,  Munster,  IN,  $20,627.73, 
Meharry  Medical  College,  Nashville, 
TN,  Allopathic  Medicine,  May  1982 

Cezar,  Mahdi,  Indianapolis,  IN, 
$18,150.53,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1990 

Donathan,  Robert,  Brazil,  IN,  $8,388.41, 
Creighton  University,  Omaha,  NE, 
Allopathic  Medicine,  May  1990 

Lewis,  George  M.,  IndianapoUs,  IN, 
$70,595.07,  Univ  of  Massachusetts 
Worcester,  Worcester,  MA,  Allopathic 
Medicine,  June  1982 

Rodman,  Karen  D.,  Indianapolis,  IN, 
$13,967.55,  Univ  of  Pittsburgh, 
Pittsburgh,  PA,  Allopathic  Medicine, 
June  1986 

Williams,  David  L.,  Indianapolis,  IN, 
$164,702.31,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1984 

Chiropractic 

Maxfield-Brown,  Bobbi,  Evansville,  IN, 
$91,130.76,  Logan  College  of 
Chiropractic,  (Chesterfield,  MO, 
Chiropractic,  December  1986 

Meeks,  Dana  E.,  Newburgh,  IN, 
$35,286.32,  Pahner  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  September  1983 

Reed,  Nelson,  Fort  Wayne,  IN, 
$71,197.54,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1987 

Refkin,  Joseph  J  P,  Indianapolis,  IN, 
$16,490.27,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1987 

Vandenburgh,  Peggy  S.,  hidianapoUs, 
IN,  $73,504.13,  Pahner  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1985 

Wykoff,  Richard  A.,  Lawrenceburg,  IN, 
$123,632.88,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1985 

Dentistry 

Arch,  Joseph  A.,  Indianapolis,  IN, 
$6,153.80,  Indiana  University 
Indianapolis,  Bloomington,  IN, 
Dentistry,  May  1985 
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Amett,  Shannon  L.,  Kendallville,  IN, 

$18,207.70,  Indiana  University 

Indianapolis,  Bloomington,  IN, 

Dentistry,  May  1989 
Baker,  Michael,  Indianapolis,  IN, 

$11,997.33.  Univ  of  Missouri  Kansas 

City.  Kansas  City.  MO.  Dentistry.  May 

1991 
Kirk,  James  E.,  Portage,  IN,  $35,037.17, 

Loyola  University  Chicago,  Chicago, 

IL,  Dentistry,  May  1985 
Price,  David  G.,  Valparaiso,  IN, 

$102,803.59.  Loyola  University 

Chicago.  Chicago.  IL.  Dentistry.  May 

1990 
Stojkovich.  Lou.  St  John,  IN,  $74,886.71, 

Marquette  University,  Milwaukee,  WI, 

Dentistry,  May  1990 

Osteopathy 

French,  Talmas  T.,  Cedar  Lake,  IN, 
$216,483.22,  Midwestern  University, 
Downers  Grove,  IL,  Osteopathy,  June 
1986 

Podiatry 

Beatty,  Deborah,  Indianapolis,  IN, 
$25,082.49,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1993 

Fair,  Benny,  Fort  Wayne,  IN, 
$120,738.64,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1990 

Marlatt,  Stephanie,  Michigan  City,  IN, 
$81,311.15,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1987 

Rogers,  Laurence  C,  Rochester,  IN, 
$29,927.21,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1980 

Smith,  Jonathan,  Decatur,  IN, 
$24,297.00,  Dr  William  Scholl  Col  of 
Podiatric  Med.  Chicago,  IL,  Podiatry, 
May  1988 

Williams,  David  L.,  Indianapolis,  IN, 
$30,395.43,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1984 

Wojnaroski,  Joseph  P.,  Lake  Station,  IN, 
$11,135.57,  Dr  WUliam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Iowa 

Allopathic  Medicine 

Pierson,  Ronald  R.,  Coralville,  lA, 
$33,600.02,  Univ  of  Southern 
California,  Los  Angeles,  CA, 
Allopathic  Medicine,  May  1986 

Schaus.  Scott  S.,  Ames,  lA,  $21,762.50, 
Northeastern  Ohio  Universities, 
Rootstown,  OH,  Allopathic  Medicine, 
May  1988 

Chiropractic 

Bockstedt-Middleton,  Louise  M., 
Davenport,  L\,  $22,077.83,  Palmer 


College  of  Chiropractic,  Davenport, 
lA,  Chiropractic,  October  1986 
Crawford,  James,  Dubuque,  lA, 
$49,614.09,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  August  1987 
Giroush,  Gamal  G.,  Davenport,  lA, 
$37,677.73,  Palmer  College  of 
Chiropractic.  Davenport.  lA. 
Chiropractic,  March  1987 
Heer.  Joel  M.,  Dubuque.  lA,  $11,597.12, 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  October 
1983 
Heese,  Kit  L.,  West  Des  Moines,  lA, 
$20,517.02,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  December  1986 
Heyl,  Susan  J.,  Bettendorf,  L\, 
$12,324.79,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1989 
Hicks.  Timothy  G.,  Orange  City.  L\, 
$27,639.33,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1989 
Hobbins,  Jennifer  J.,  Davenport,  lA, 
$1,833.41,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1987 
Holford,  Joe  E..  Council  Bluffs,  L\, 
$80,012.57,  Cleveland  Chiropractic/- 
College,  Kansas  City.  MO. 
Chiropractic,  May  1986 
LeBlanc.  Michael  M..  Davenport,  lA, 
$30,998.04,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1984 
McDonald,  James.  Davenport,  lA, 
$2,211.41,  Logan  College  of 
Chiropractic,  Chesterfield,  MO. 
Chiropractic.  September  1982 
Meike,  Alan.  Davenport.  lA.  $694.24. 
Palmer  College  of  Chiropractic. 
Davenport.  lA.  Chiropractic,  October 
1993 
Moore,  Douglas  B.,  Davenport,  lA, 
$30,201.37,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic.  October  1987 
Paper,  Nicole  N.,  Davenport,  lA, 
$17,908.15,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1988 
Schaeffer,  Wally,  Coralville,  L\, 
$21,977.82,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1984 
Schaeuble,  Gary  S.,  Cedar  Rapids,  lA, 
$15,941.23,  Palmer  College  of 
Chiropractic,  Davenport,  lA. 
Chiropractic.  October  1986 
Sigh.  Edward  R..  Davenport.  lA. 
$57,032.72.  Cleveland  Chiropractic 
College.  Kansas  City.  MO. 
Chiropractic.  May  1984 
Szekely.  Kevin.  State  Center,  Australia, 
$40,797.95,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1985 


VoUc,  Anthony,  Davenport,  lA, 
$19,932.76,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1985 

Walters,  Brian  D.,  Davenport,  lA, 
$69,021.87,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1986 

Woiwood,  David  V.,  Carlisle.  lA, 
$71,869.71,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1985 

Dentistry 

Dye,  Ralph  M.,  Des  Moines,  lA, 
$109,125.92.  Loma  Linda  University, 
Loma  Linda,  CA,  Dentistry,  June  1986 

Kempema,  Pamela,  Prairie  City,  lA, 
$9,012.79,  Univ  of  Michigan,  Ann 
Arbor,  MI,  Dentistry,  May  1988 

Osteopathy 

Jacobson,  Steve,  West  Des  Moines,  L\, 
$131,634.91,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Osteopathy.  May  1991 

Spector.  Mark.  Des  Moines.  lA. 
$144,323.02.  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Osteopathy,  June  1988 

Van  Patten,  Merri,  Sioux  City,  L\, 
$41,813.06,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Osteopathy,  June  1990 

Pharmacy 

Benson,  Thersa  L.,  Des  Moines,  lA, 
$10,504.28,  Drake  University,  Des 
Moines,  lA,  Pharmacy,  May  1990 

Moss,  Edward  G.,  Des  Moines,  lA, 
$74,854.95,  Drake  University,  Des 
Moines,  lA,  Pharmacy,  May  1989 

Podiatry 

Davis,  Anthony  D.,  Des  Moines,  lA, 
$127,896.83.  Ohio  College  of  Podiatric 
Medicine,  Cleveland.  OH.  Podiatry. 
May  1989 

Del  Prado,  Rick,  Waterioo,  L\, 
$111,532.64,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Podiatry.  June  1990 

Gardner,  Sandra  M..  Des  Moines,  lA, 
$166,452.97.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1987 

Pryharski,  Laureen  A.,  Jefferson,  lA, 
$166,258.68,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Podiatry,  June  1989 

Veterinary  Medicine 

Wilson,  Arach  J.,  Ames,  lA,  $8,995.29, 
Tuskegee  University,  Tuskegee,  AL, 
Veterinary  Medicine,  May  1979 

Kansas 

Allopathic  Medicine 

Atlas,  William,  Overland  Park,  KS. 
$58,707.00,  Univ  of  Texas  Hlth  Sci 


UMI 


14092 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15,  1995  /  Notices  14093 


Cntr  San  Antonio,  San  Antonio,  TX, 
Allopathic  Medicine,  May  1989 

Avika,  Paul  B.,  Lawrence,  KS, 
$18,489.02,  Univ  of  Texas  Hlth  Sci 
Cntr  San  Antonio,  San  Antonio,  TX. 
Allopathic  Medicine,  May  1989 

Hudgins.  Mark,  Lenexa,  KS,  $28,440.31, 
Univ  of  Kansas  Medical  Center, 
Kansas  City.  KS.  Allopathic  Medicine. 
May  1990 

Richmond,  Joseph  J..  Kansas  City.  KS. 
$63,628.76.  Finch  University  of 
Health  Sciences,  North  Chicago,  IL. 
Allopathic  Medicine,  June  1983 

Schaper.  David,  Cherryvale,  KS, 
$37,616.91.  Univ  of  Kansas  Medical 
Center.  Kansas  City.  KS.  Allopathic 
Medicine.  May  1990 

Williams,  Ten  L..  Shawnee  Mission,  KS, 
$7,709.89,  Univ  of  Kansas  Medical 
Center,  Kansas  City,  KS,  Allopathic 
Medicine,  May  1990 

Chiropractic 

Amon,  Julie  A.,  Netawaka,  KS. 

$18,611.54,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1984 
Bond.  James  R.,  Derby.  KS,  $114,652.04, 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic,  May 

1987 
Breese,  Audrey.  Lenexa.  KS,  $91,681.56, 

Cleveland  Chiropractic  College. 

Kansas  City,  MO,  Chiropractic, 

January  1987 
Buck,  Urry  A.,  Wichita,  KS,  $94,342.15. 

Cleveland  Chiropractic  College. 

Kansas  Qty.  MO.  Chiropractic. 

September  1986 
Capilli,  Michael.  Kansas  City.  KS, 

$25,993.81,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1987 
Cody,  Ronald  J.,  Valley  Center,  KS, 

$123,616.42,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  December  1986 
Coffland,  Robert,  lola,  KS,  $56,530.23. 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic,  May 

1985 
Corley,  Gary  E.,  Eskridge,  KS, 

$52,035.73,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1988 
Gay,  Mark,  Clearwater,  KS,  $60,686.97, 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic, 

January  1990 
Gieschen,  John,  Overland  Park,  KS, 

$17,216.58,  Cleveland  Chiropractic 

College,  Kansas  City,  MO. 

Chiropractic,  May  1983 
Hoss,  Angela,  Sharon  Springs,  KS, 

$22,216.23,  Parker  College  of 

Chiropractic,  Dallas,  TX,  Chiropractic, 

December  1986 
Hoyt,  Ruth  R.,  Overland  Park,  KS, 

$40,000.70,  Cleveland  Chiropractic 


College,  Kansas  City,  MO, 

Chiropractic,  August  1983 
Jay,  Doyle  W.,  Lebo,  KS,  $86,779.59, 

Palmer  College  of  Chiropractic, 

Davenport,  lA,  Chiropractic,  June 

1986 
Mathiesen,  Douglas  A.,  Shawnee 

Mission,  KS,  $135,732.35,  Cleveland 

Chiropractic  College,  Kansas  City, 

MO,  Chiropractic,  September  1985 
Neely.  Timothy  W..  Topeka.  KS. 

$37,021.70.  Cleveland  Chiropractic 

College.  Kansas  City,  MO, 

Chiropractic.  January  1990 
O'leary,  Molly  M.,  Prairie  Village,  KS, 

$84,783.99.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic,  December  1987 
Rahman-Setayesh,  Ali,  Topeka,  KS, 

$68,263.31,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  December  1989 
Schellenger,  Yvonne  Y..  Newton,  KS. 

$84,688.10,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic.  September  1984 
Schinstock.  Julia  A..  Hoisington.  KS. 

$67,248.62,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1986 
Strozier,  Mark,  Shawnee  Mission,  KS, 

$91,086.50,  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  May  1989 
Wagner,  John  P.,  Newton,  KS. 

$41,128.20,  Palmer  College  of 

Chiropractic,  Davenport,  L\. 

Chiropractic.  December  1985 
Weathemed.  Karl  D.,  Concordia,  KS, 

$41,852.60,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  August  1985 
Wharran,  David,  Lioeral,  KS, 

$11,074.55,  Cleveland  Chiropractic 

College,  Kansas  City,  MO. 

Chiropractic,  December  1983 
Wheeler,  Randy,  Haysville,  KS, 

$100,942.03,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1986 
Wheeler.  Samuel.  Maize.  KS. 

$112,872.52.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1987 
Wilson,  Eileen,  Prarrie  Village,  KS. 

$56,091.29.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1986 
Wilson,  Jeff  A.,  Topeka,  KS.  $42,184.01. 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic,  May 

1990 
Woody,  Larry  L.,  Olathe,  KS, 

$14,220.69,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  August  1983 
Ziemba,  Mitchell  B.,  Lenexa.  KS, 

$62,178.40,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1988 


Dentistry 

Fobbs.  Michel  M..  Atchison.  KS, 
$6,331.00.  Howard  University, 
Washington,  DC,  Dentistry,  May  1984 

Morris,  Lynda,  Overland  Park,  KS, 
$75,573.60,  Washington  University,  St 
Louis.  MO.  Dentistry,  September  1989 

Rieck.  Paul  G..  Olathe.  KS,  $11,330.53. 
Univ  of  Missouri  Kansas  City,  Kansas 
City,  MO,  Dentistry,  April  1983 

Osteopathy 

Fields,  Allen,  Overland  Park,  KS, 
$13,386.41,  Univ  of  Health  Sciences. 
Kansas  City.  MO.  Osteopathy.  May 
1992 

Kentucky 

Allopathic  Medicine 

Ardul-Majid,  Razia  S..  Covington.  KY, 

$3,424.87,  Univ  of  Louisville, 

Louisville,  KY,  Allopathic  Medicine, 

May  1990 
Bedford,  PhiUip,  Covington,  KY, 

$41,701.78,  Univ  of  Louisville, 

Louisville,  KY,  Allopathic  Medicine, 

October  1984 
Brown,  Henry  H.,  Louisville,  KY, 

$6,852.62,  Univ  of  Louisville, 

Louisville,  KY,  Allopathic  Medicine. 

May  1987 
Bums,  Mark  V.,  Louisville,  KY, 

$2,283.70.  Univ  of  Louisville. 

Louisville.  KY,  Allopathic  Medicine, 

May  1988 
Collins,  Jennifer,  Catlettsburg,  KY, 

$20,484.88,  Univ  of  Miami,  Miami, 

FL,  Allopathic  Medicine,  May  1986 
Frierson,  Leonard,  Louisville.  KY. 

$28,603.66,  Univ  of  Louisville. 

Louisville.  KY.  Allopathic  Medicine. 

May  1989 
Hagan.  EUzabeth  A.,  Louisville.  KY, 

$15,902.45,  Univ  of  Louisville, 

Louisville,  KY.  Allopathic  Medicine. 

May  1989 
Kerr,  Bryant  B..  Louisville,  KY, 

$6,113.85.  Univ  of  Louisville. 

Louisville.  KY,  Allopathic  Medicine, 

May  1986 
Peasley.  Ken,  Columbia,  KY,  $62,918.41. 

Ponce  School  of  Medicine,  Ponce,  PR, 

Allopathic  Medicine.  June  1984 

Chiropractic 

Aromola,  Joseph  J.,  Hebron.  KY. 

$31,493.44,  Pahner  College  of 

Chiropractic,  Davenport,  lA. 

Chiropractic.  June  1986 
Humphrey,  Cheryl  K.,  York,  KY, 

$7,141.13.  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1988 
Jewett,  Charles,  Versailles,  KY, 

$54,289.37,  Pahner  College  of 

Chiropractic,  Davenport,  L\. 

Chiropractic,  December  1989 


Phillips,  Brian,  Louisville,  KY, 
$105,109.20,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1987 

Dentistry 

Bentley,  Bobetta,  Neon,  KY.  $4,555.92, 
Univ  of  Louisville,  Louisville,  KY, 
Dentistry,  May  1988 

Emnett,  William  P.,  Lexington,  KY. 
$26,686.13.  Univ  of  Kentucky. 
Lexington,  KY,  Dentistry,  May  1980 

Faison,  Willie  R..  Louisville.  KY, 
$205,044.01,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry. 
December  1985 

Ford.  Patricia  J.,  Louisville,  KY, 
$257.35,  Univ  of  Louisville, 
Louisville,  KY,  Dentistry.  May  1985 

Green,  Judith  G.,  Louisville,  KY, 
$129,926.29,  Univ  of  Louisville, 
Louisville,  KY,  Dentistry,  May  1987 

Holman,  Stanley,  Louisville.  KY. 
$27,403.08,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1985 

Labordeaux,  Herbert  W.,  Louisville,  KY, 
$2,421.94,  Univ  of  Louisville, 
Louisville,  KY,  Dentistry,  May  1990 

Preston,  Michael  R.,  Hagerhill,  KY, 
$88,160.37,  Univ  of  Kentucky, 
Lexington,  KY,  Dentistry,  May  1987 

Tumbow,  Thomas  P.,  Hickman,  KY, 
$53,317.33,  Univ  of  Tennessee 
Memphis,  Memphis,  TN,  Dentistry, 
June  1989 

Health  Administration 

Gazall,  Victor  J.,  Louisville.  KY. 
$41,748.60.  St  Louis  University,  St 
Louis,  MO,  Health  Administration, 
May  1986 

Optometry 

Watkins,  Thomas  W.,  Campbellsville, 
KY,  $53,409.97,  Southern  College  of 
Optometry,  Memphis.  TN.  Optometry. 
May  1990 

Osteopathy 

Fiorella-Holder,  Michelle,  Louisville, 
KY,  $212,329.21,  Univ  of  Osteo 
Medical  &  Health  Science,  Des 
Moines,  lA,  Osteopathy,  June  1987 

Podiatry 

Hedden,  Dianne,  Owensboro,  KY, 
$32,111.18,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH.  Podiatry, 
May  1990 

Louisiana 

Allopathic  Medicine 

Burt,  Eric  S.,  Monroe,  LA,  $5,177.56, 

Louisiana  St  Univ  Med  Ctr 

Shreveport,  Shreveport,  LA, 

Allopathic  Medicine,  May  1989 
Coleman,  James,  Shreveport,  LA, 

$19,438.66,  Univ  of  CaHfomia  Davis. 

Davis.  CA.  Allopathic  Medicine,  June 

1980 


Dixon.  Armand.  New  Orleans,  LA, 
$44,863.77,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1993 

Fedoroff,  Ivan  L,  New  Orleans,  LA, 
$2,197.77,  Louisiana  St  Univ  Med  Ctr 
New  Orleans,  New  Orleans,  LA, 
Allopathic  Medicine,  May  1985 

Geary,  David  M.,  Lafayette,  LA, 
$93,886.29,  Creighton  University, 
Omaha,  NE,  Allopathic  Medicine, 
May  1985 
'  Ishmael,  Francis  J.,  Baton  Rouge,  LA, 
$3,461.13,  Louisiana  St  Univ  Med  Ctr 
New  Orleans,  New  Orleans,  LA, 
Allopathic  Medicine,  May  1986 

Mahner,  John  P.,  Dequincy,  LA, 
$17,186.10,  Louisiana  St  Univ  Med 
Ctr  New  Orleans,  New  Orleans,  LA, 
Allopathic  Medicine,  May  1992 

Molden,  Gregory  L.,  New  Orleans,  LA, 
$109,304.96,  Medical  College  of  Ohio. 
Toledo.  OH,  Allopathic  Medicine, 
June  1984 

Orsulak,  Joseph,  Bossier  City,  LA, 
$8,040.42,  Louisiana  St  Univ  Med  Ctr 
Shreveport,  Shreveport,  LA, 
Allopathic  Medicine,  May  1988 

Redmann,  Greg  A.,  Metairie,  LA, 
$6,635.41,  Univ  of  Texas  Hlth  Sci 
Cntr  San  Antonio,  San  Antonio,  TX, 
Allopathic  Medicine,  May  1987 

Saloy,  Melanie.  New  Orleans,  LA, 
$126,417.05,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1987 

Seyfarth  Jr,  Huey  A.,  Baton  Rouge,  LA, 
$19,994.57,  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City.  OK, 
Allopathic  Medicine,  June  1986 

Spears,  CUfton,  Alexandria,  LA, 
$89,782.61.  Meharry  Medical  College, 
Nashville.  TN.  Allopathic  Medicine. 
May  1987 

Watford,  Eric  E.,  Gonzales,  LA, 
$113,032.65,  Meharry  Medical 
College,  Nashville.  TN.  Allopathic 
Medicine.  May  1984 

Weist,  Gregory  J.,  Baton  Rouge,  LA, 
$15,200.89,  Louisiana  St  Univ  Med 
Ctr  New  Orleans,  New  Orleans,  LA, 
Allopathic  Medicine,  May  1985 

Chiropractic 

Carter,  Ronald  M.,  St  Rose,  LA, 
$38,119.13,  Pahner  College  of 
Chiropractic,  Davenport,  L\, 
Chiropractic,  December  1985 

DufT,  Robert,  New  Orleans,  LA, 
$88,583.37.  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
January  1990 

Guillory,  Laura,  Chalmette,  LA, 
$48,870.11,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1984 

Kritko,  Anthony,  Metairie,  LA, 
$15,147.75,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1983 


Lafleur,  Allen  R.,  Kenner,  LA, 
$119,343.69,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1983 

Miller,  Kevin,  Baton  Rouge,  LA, 
$78,483.76,  Western  States 
Chiropractic  College.  Portland,  OR, 
Chiropractic,  December  1988 

Moran,  Kevin  A.,  Metairie,  LA, 
$17,259.35,  Palmer  College  of 
Chiropractic,  Davenport,  L\. 
Chiropractic,  March  1984 

Salczenko,  Jeffrey  G.,  Bossier  City,  LA, 
$51,971.41,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1987 

Schwaiger,  Mark,  Gretna,  LA,  $7,508.33. 
Life  College.  Marietta,  GA. 
Chiropractic.  April  1983 

Dentistry 

Baranco,  Patricia,  Baton  Rouge,  LA, 
$244,269.86,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1985 

Byrd,  Daryl,  New  Orleans,  LA, 
$132,832.68,  Meharry  Medical 
College,  Nashville,  TN.  Dentistry.  May 
1986 

Hill,  William,  New  Orieans,  LA, 
$17,353.62,  Louisiana  St  Univ  Med 
Ctr,  New  Orleans,  LA,  Dentistry,  May 
1989 

Langford,  Cynthia  M.,  Rosepine,  LA, 
$224,403.61,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1988 

Reed,  David,  Algeria,  LA,  $136,506.11, 
Meharry  Medical  College,  Nashville, 
TN,  Dentistry,  May  1985 

Osteopathy 

Floyd,  James  P.,  Shreveport,  LA, 
$124,504.16,  Nova  Southeastern 
University,  North  Miami  Beach,  FL, 
Osteopathy,  June  1989 

Newton,  Steven  R.,  Baton  Rouge,  LA, 
$14,059.48,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark.  NJ.  Osteopathy, 
May  1983 

Pharmacy 

Anma.  Augustine  S.,  New  Orleans.  LA. 

$1,506.62,  Creighton  University, 

Omaha,  NE,  Pharmacy,  December 

1988 
Smith,  Darryl,  New  Orleans,  LA, 

$6,306.09,  Xavier  University  of 

Louisiana,  New  Orleans,  LA, 

Pharmacy,  May  1983 

Podiatry 

Boimjue,  Lawles  J.,  Lafayette,  LA, 
$7,671.10,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1992 

Goodrow,  Andrew  J.,  New  Orleans,  LA, 
$167,936.88,  California  College  of 
Pediatric  Medicine,  San  Francisco. 
CA,  Podiatry,  June  1986 

Jordan,  Joyce  M.,  New  Orleans,  LA, 
$192,098.59.  Ohio  College  of  Pediatric 
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Medicine.  Cleveland,  OH,  Podiatry, 
May  1983 
Morreale,  Angelo.  Natchitoches.  LA, 
$55,934.46,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1984 

Public  Health 

Branton,  Marilyn  S.,  Pearl  River,  LA, 
$47,431.14,  Tulane  University,  New 
Orleans,  LA,  Public  Health,  May  1986 

Gex,  Michelle,  New  Orleans,  LA, 
$6,289.63,  Tulane  University,  New 
Orleans,  LA.  Public  Health,  May  1984 

Metoyer,  Elisha  J.,  New  Orleans,  LA, 
$3,017.76,  Tulane  University,  New 
Orleans,  LA,  Public  Health,  May  1989 

Roohani,  Maurine,  New  Orleans,  LA, 
$37,912.64.  Tulane  University,  New 
Orleans,  LA.  Public  Health,  May  1988 

Maine 

Allopathic  Medicine 

Benjamin,  James,  Presque  Isle,  ME, 
$35,000.00.  Howard  University, 
Washington,  E)C,  Allopathic 
Medicine,  May  1983 

McChesney,  Guy  H.,  Bangor,  ME, 
$4,689.21,  Yale  University,  New 
Haven,  CT,  Allopathic  Medicine,  May 
1989 

Chiropractic 

Alexander-Kirton.  Stephen.  Calais.  ME. 
$52,659.08.  Cleveland  Chiropractic 
College.  Kansas  City.  MO, 
Chiropractic,  September  1983 

Lovell,  Stephen,  Bangor,  ME, 
$22,269.35,  Logan  College  of 
Chiropractic.  Chesterfield.  MO, 
Chiropractic,  April  1986 

Williamson,  Tim,  Portland,  ME, 
$93,778.18,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1987 

Winkler.  Stephen  D.,  Bangor,  ME, 
$57,206.78,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1986 

Dentistry 

Dentremont,  Franklin,  Bangor,  ME, 
$12,860.49,  Tufts  University,  Boston, 
MA,  Dentistry,  June  1980 

Pick,  Charles  E.,  Waterville,  ME, 
$11,082.76,  Case  Western  Reserve 
University,  Cleveland.  OH.  Dentistry. 
May  1985 

Veterinary  Medicine 

Raiten-Kasoff.  Joan  K..  Bangor.  ME. 
$27,851.36.  Univ  of  Pennsylvania. 
Philadelphia,  PA,  Veterinary 
Medicine,  May  1986 

Maryland 

Allopathic  Medicine 

Barber,  Steven,  Silver  Spring,  MD, 
$40,010.48,  Howard  University, 


Washington.  DC,  Allopathic 

Medicine,  May  1988 
Briley,  Michele  D.,  Suitland,  MD, 

$13,008.64,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1985 
Buahin,  Kwame,  Baltimore,  MD, 

$17,560.87,  Columbia  University, 

New  York,  NY.  Allopathic  Medicine. 

May  1989 
Cooper  Jr.  John  D..  Rockville,  MD, 

$2,012.72,  Suny  Buffalo,  Buffalo,  NY, 

Allopathic  Medicine,  June  1988 
Crarey,  Patrick  E.,  Upper  Marlboro,  MD, 

$63,920.87,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1983 
Daniels  lii,  Fernando,  Upper  Marlboro, 

MD,  $29,873.24,  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine,  May  1987 
Eudaric,  Philippe  M.,  Baltimore,  MD, 

$34,465.15,  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Allopathic  Medicine,  May  1988 
Franklin,  Janet  L.,  Rockville,  MD, 

$10,299.08,  Georgetown  University. 

Washington.  DC,  Allopathic 

Medicine,  May  1984 
Hill,  Leo  D..  Cheveriy,  MD,  $16,239.20, 

Temple  University,  Philadelphia,  PA, 

Allopathic  Medicine,  June  1989 
Hogan,  John  W..  Fort  Washington.  MD. 

$539.74.  Howard  University. 

Washington.  DC,  Allopathic 

Medicine,  May  1982 
Kennedy,  Grace,  Baltimore,  MD, 

$65,501.43,  Medical  College  of 

Pennsylvania,  Philadelphia,  PA, 

Allopathic  Medicine,  June  1985 
Lent,  Michael,  Hyattsville,  MD, 

$10,772.06,  Univ  of  California  San 

Francisco,  San  Francisco,  CA, 

Allopathic  Medicine,  June  1982 
Lynch,  Ray  A.,  Columbia.  MD. 

$25,415.94.  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1989 
Marshall,  John  T.,  Hillcrest  Heights, 

MD,  $84,864.65,  Marshall  University, 

Huntington,  WV,  Allopathic 

Medicine,  June  1986 
McKinney  Jr,  Thornton,  Bladensburg, 

MD,  $68,044.16,  Georgetown 

University.  Washington.  DC. 

Allopathic  Medicine.  May  1990 
Miles,  Robert  L.,  Elk  Ridge,  MD, 

$159,709.49,  Meharry  Medical 

College,  Nashville.  TN.  Allopathic 

Medicine.  May  1985 
Mines,  Sakilba  C.,  Silver  Spring,  MD, 

$46,438.59,  Hahnemann  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1983 
Mosely,  Victoria,  Baltimore,  MD, 

$135,335.97,  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  May  1984 
Park.  Won  S..  Baltimore,  MD, 

$12,999.29,  Univ  of  Maryland 


Bahimore,  Baltimore,  MD,  Allopathic 

Medicine,  May  1990 
Patrick,  George  v.,  Columbia,  MD, 

$26,909.53,  Medical  College  of  Ohio, 

Toledo,  OH,  Allopathic  Medicine, 

June  1990 
Ramos,  Lydia  I.,  Gaithersburg,  MD, 

$31,728.32,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1986 
Sears,  Terri  A.,  Greenbelt,  MD, 

$15,422.68.  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1984 
Shelby.  Gloria  D..  Capitol  Heights.  MD. 

$18,147.61.  Howard  University. 

Washington.  DC.  Allopathic 

Medicine.  May  1984 
Tedford,  William,  Silver  Spring,  MD, 

$14,034.51,  Michigan  State 

University,  East  Lansing,  MI, 

Allopathic  Medicine,  June  1988 
Turner,  Sherri  A.,  Silver  Spring,  MD, 

$30,777.75,  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  May  1980 
Wagner,  Robert  J.,  Baltimore,  MD, 

$59,523.08,  Albany  Medical  College, 

Albany,  NY,  Allopathic  Medicine, 

May  1989 
West,  Denise  G.,  Baltimore,  MD, 

$20,839.58,  Univ  of  Maryland 

Baltimore,  Baltimore,  MD,  Allopathic 

Medicine,  May  1987 
Wheeler,  Jacquelyn  L.,  Baltimore,  MD, 

$185,533.20,  Meharry  Medical 

College,  Nashville,  TN,  Allopathic 

Medicine,  May  1986 
Whittingham,  Wayne  L.,  Riverdale,  MD, 

$9,920.21,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1988 
Wilder,  Deborah,  Silver  Spring,  MD, 

$98,315.48,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1989 
Williams,  Lorraine,  Silver  Spring,  MD, 

$5,232.08,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1989 
Young,  Howard,  Baltimore,  MD, 

$96,210.16,  Albany  Medical  College, 

Albany,  NY,  Allopathic  Medicine, 

May  1989 

Chiropractic 

Faurote,  Pamella  R.,  Wheaton,  MD, 
$12,609.74,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1983 

Gordon,  Robert  K.,  Snow  Hill,  MD, 
$86,381.68,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1987 

Hughes,  Charles,  Baltimore,  MD, 
$143,298.00,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1987 

McCracken,  RosaUnd  A.,  Chevy  Chase, 
MD,  $17,879.05,  Life  Chiropractic 
College-West,  San  Lorenzo,  CA, 
Chiropractic,  March  1988 
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Smith,  Rusty  A.,  City  Unknown,  MD, 
$3,829.88,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1988 

Dentistry 

Brantley,  Cari  C,  Mt  Rainier,  MD, 
$12,916.11,  Howard  University, 
Washington,  DC,  Dentistry,  May  1989 
Brown,  Irene  E.,  Silver  Spring,  MD, 
$130,911.64,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1987 
Coleman,  Michele,  Lanham,  MD, 
$11,169.01,  Howard  University, 
Washington,  DC,  Dentistry,  May  1985 
Cummins,  David  D.,  Gaithersburg.  MD. 
$42,310.53,  Howard  University, 
Washington,  DC,  Dentistry,  May  1985 
Delacruz,  Maureen,  Bethesda,  MD, 
$103,123.11,  Georgetovra  University, 
Washington,  DC,  Dentistry,  May  1984 
Garcia,  Anthony,  Baltimore,  MD, 
$17,655.25,  Univ  of  Maryland 
Baltimore,  Baltimore,  MD,  Dentistry, 
June  1989 
Gordon,  Vernon,  Columbia,  MD, 
$46,306.94,  Univ  of  Maryland 
Baltimore,  Baltimore,  MD,  Dendstry, 
May  1985 
Harris,  Michael,  Upper  Marlboro,  MD, 
$54,101.35,  Howard  University, 
Washington,  DC,  Dentistry,  June  1988 
Johnson,  Leardrew  L.,  Takoma  Park, 
MD,  $11,630.74,  Howard  University, 
Washington,  DC,  Dentistry,  May  1988 
Jones,  Winifred  M.,  Baltimore,  MD, 
$175,370.00,  Meharry  Medical 
College,  Nashville,  TN,  E)entistry,  May 
1987 
Leach,  Kevin,  Landover,  MD, 
$33,058.12,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1990 
Lindsey,  Glenda  G.,  Brooklandville,  MD, 
$51,228.98,  Howard  University, 
Washington,  DC,  Dentistry,  May  1986 
McKee,  Commelita,  Silver  Spring,  MD, 
$18,901.90,  Howard  University, 
Washington,  DC,  Dentistry,  May  1990 
Palou,  Ana  M.,  Silver  Spring,  MD, 
$49,090.67,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1989 
Press,  Zachary  D.,  Randallstown,  MD, 
$66,469.27,  Univ  of  Maryland 
Bahimore,  Columbia,  SC,  Dentistry, 
May  1985 
Richardson,  Joseph  J.,  Silver  Spring, 
MD,  $180,389.24,  Howard  University, 
Washington,  DC,  Dentistry,  May  1987 
Saffold,  Michael  D.,  Hyattsville,  MD, 
$12,859.83,  Univ  of  Maryland 
Baltimore,  Baltimore,  MD,  Dentistry, 
May  1987 
Smith,  Dezrie.  Chnton.  MD,  $19,201.91, 
Georgetown  University,  Washington, 
DC,  Dentistry,  May  1989 
Thomas,  Lindwall,  Silver  Spring,  MD, 
$13,385.34,  Howard  University, 
Washington,  DC,  Dentistry,  May  1991 


Van  Story-Lewis,  Patricia  E.,  Adelphi, 
MD,  $31,706.47,  Howard  University, 
Washington,  DC,  Dentistry,  May  1981 

Williams,  Laura  A.,  Temple  Hills,  MD, 
$40,272.46,  Howard  University, 
Washington,  DC,  Dentistry,  May  1987 

Wilson,  Debra  D.,  Bahimore,  MD, 
$57,109.98,  Univ  of  Maryland 
Baltimore,  Baltimore,  MD,  Dentistry, 
May  1984 

Osteopathy 

Poljan,  Mary  K.,  Frostburg,  MD, 
$9,372.14,  Michigan  State  University, 
East  Lansing,  MI,  Osteopathy,  June 
1989 

Pharmacy 

Clark,  Timothy  J..  Baltimore.  MD. 
$10,015.37.  Ohio  State  University. 
Columbus.  OH.  Pharmacy.  June  1987 

Coneriy.  Rex  A..  Greenbelt,  MD, 
$29,648.83,  Howard  University, 
Washington,  DC,  Pharmacy,  May  1986 

Onyekwere,  Lawrence,  Randallstown, 
MD,  $4,905.37,  Creighton  University, 
Omaha,  NE,  Pharmacy,  August  1983 

Podiatry 

Boyce,  Jesse  M.,  Bowie,  MD, 
$143,504.40,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1987 

Doyle,  Anthony  A.,  Silver  Spring,  MD, 
$47,904.41,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1989 

Catling,  Joycelyn  J..  Largo,  MD, 
$117,605.95,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1982 

Hudyman,  Andrew,  Baltimore,  MD, 
$9,948.59,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
June  1990 

Jacobs,  Steven,  Baltimore,  MD, 
$12,010.59,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA, 
Podiatry,  June  1987 

Miles  Jr,  Robert,  Wheaton,  MD, 
$124,969.46,  Dr  William  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1988 

Rosenberg,  Robert,  Gaithersbui^,  MD, 
$141,266.92,  Barry  University— 
Podiatric  Med,  Miami  Shores,  FL, 
Podiatry,  May  1989 

Sachs,  Jody,  Derwood,  MD,  $149,292.76, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland,  OH,  Podiatry,  May  1987 

Young,  Pamela,  Bowie,  MD,  $76,879.20, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland,  OH,  Podiatry,  May  1988 

Public  Health 

Henderson,  Melford  J.,  Rockville,  MD, 
$4,487.78,  Yale  University,  New 
Haven,  CT,  Public  Health,  May  1984 

Mathews,  EUzabeth  A.,  Baltimore,  MD, 
$14,535.47,  Johns  Hopkins  University, 


Baltimore,  MD,  Public  Health,  January 
1991 
Pieh,  Michael,  Rockville,  MD, 
$16,074.54,  Tulane  University,  New 
Orleans,  LA,  Public  Health,  May  1988 

Veterinary  Medicine 

Barksdale,  Daryl  L.,  Frederick,  MD, 
$4,903.57,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1987 

Kidd.  Nettie  J.,  Silver  Spring,  MD, 
$8,210.97,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine. 
May  1988 

Slaughter,  John,  Baltimore,  MD, 
$89,529.29,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1985 

Massachusetts 

Allopathic  Medicine 

Bergus.  Boris,  Dighton,  MA,  $2,845.91, 
Harvard  Medical  School,  Boston,  MA. 
Allopathic  Medicine,  June  1988 
Charles,  Jean  B.,  Bedford,  MA, 
$64,929.81,  Boston  University 
Medical  Center,  Boston,  MA, 
Allopathic  Medicine,  May  1985 
Cyrus,  Pamela  A.,  Arlington,  MA, 
$19,319.81,  Marshall  University. 
Huntington,  WV,  Allopathic 
Medicine,  May  1988 
Daley,  William  L.,  Boston,  MA, 
$77,026.05,  Boston  University 
Medical  Center,  Boston,  MA, 
Allopathic  Medicine,  June  1983 
Davis,  Rudy,  Boston,  MA,  $46,204.47, 
Boston  University  Medical  Center, 
Boston,  MA,  Allopathic  Medicine, 
May  1990 
Gelwan,  Eliot  M.,  Brookline,  MA, 
$9,495.79,  Yale  University,  New 
Haven,  CT,  Allopathic  Medicine,  May 
1983 
Healey,  Christine,  Winthrop,  MA, 
$30,742.36,  Univ  of  Rochester, 
Rochester,  NY,  Allopathic  Medicine. 
May  1987 
Holt,  Todd  N.,  Provincetown,  MA, 
$65,399.20,  Univ  of  Arkansas  Medical 
Center,  Little  Rock,  AR,  Allopathic 
Medicine,  May  1986 
Joyce,  Benjamin,  Cataimiet,  MA, 
$16,273.27,  Tufts  University,  Boston, 
MA,  Allopathic  Medicine,  May  1985 
Ling,  Judith,  Springfield,  MA, 
$32,265.78,  Stanford  University, 
Stanford,  CA,  Allopathic  Medicine, 
June  1981 
Mendes,  Antonio  C,  Dorchester,  MA, 
$13,361.75,  Univ  of  Massachusetts 
Worcester,  Worcester,  MA,  Allopathic 
Medicine,  May  1990 
Murphy,  Michael  P.,  Brookline,  MA, 
$11,902.61,  Suny  Stony  Brook,  Stony 
Brook,  NY,  Allopathic  Medicine,  June 
1989 


UM  I 


14096 


Federal  Register  /  Vol.  60,  No.  50  /  Wednesday,  March  15,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  50  /  Wednesday.  March  15,  1995  /  Notices 


O'Connor,  Brian,  Boston,  MA. 

$41,576.15,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1985 
Obi  Tabot,  Eliot  T.,  Framingham,  MA, 

$8,188.96.  Univ  of  Missouri 

Columbia,  Columbia,  MO,  Allopathic 

Medicine,  May  1989 
Rivers,  Samuel,  Randolph,  MA, 

$14,096.35,  Brown  University, 

Providence,  RI,  Allopathic  Medicine, 

June  1984 
Rucks,  Andrew  A.,  Springfield,  MA. 

$175,915.66,  Mehairy  Medical 

College,  Nashville,  TN,  Allopathic 

Medicine,  May  1985 
Saintlouis,  Josephus,  West  Roxbury, 

MA,  $97,155.19,  Univ  of  Minnesota, 

Minneapolis,  MN,  Allopathic 

Medicine,  June  1987 
Simpson,  Ashley,  Allston,  MA, 

$27,570.60.  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  May  1989 
Swinford,  Rita,  Boston,  MA,  $15,613.85, 

SUNY  Stony  Brook,  Stony  Brook,  NY. 

Allopathic  Medicine.  June  1990 
Thompson,  John,  East  Bridgewater,  MA, 

$23,523.84,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1989 
Tucker,  Lori  B.,  Nahant,  MA, 

$20,605.93,  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  June  1983 
Urkevic,  Jan,  Brookline,  MA, 

$63,761.18,  Georgetown  University, 

Washington.  DC.  Allopathic 

Medicine,  May  1988 
Weaver,  Rebecca,  Boston,  MA, 

$168,973.42,  Tufts  University,  Boston, 

MA,  Allopathic  Medicine,  May  1987 
Whitt,  Beveriy  S..  Brockton.  MA. 

$118,513.19,  Univ  of  California  Irvine, 

Irvine,  CA,  Allopathic  Medicine.  June 

1988 

Chiropractic 

Angelo,  Kathie  L.,  Hull,  MA, 

$59,797.42.  Life  College,  Marietta, 

GA,  Chiropractic,  December  1984 
Boyden,  David,  South  Deerfield.  MA. 

$2,564.00.  Palmer  College  of 

Chiropractic.  Davenport,  lA, 

Chiropractic,  October  1992 
Brault,  Peter,  Westminster,  MA, 

$31,420.40,  New  York  Chiropractic 

College,  S6neca  Falls,  NY, 

Chiropractic,  April  1983 
Bruce,  Ronald,  Peabody,  MA. 

$10,014.40,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  August  1987 
Cotter,  Paul,  Newton.  MA.  $33,418.61. 

Palmer  College  of  Chiropractic, 

Davenport,  LA.  Chiropractic.  June 

1988 
Dehamer-Howard.  Heleen  H..  South 

Hamilton,  MA,  $65,437.32,  Life 

College.  Marietta.  GA,  Chiropractic, 

June  1983 


Doherty.  Edward  (chip)  E.,  Westwood. 

MA.  $17,049.75,  Pahner  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1984 
Doonan.  Greg,  Peabody,  MA, 

$22,359.21,  Pahner  College  of 

Chiropractic,  Davenport,  LA, 

Chiropractic,  March  1984 
Falkinburg,  Rory,  Williamsburg,  MA, 

$49,566.42,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1989 
Garcia,  Frank  J..  Boston.  MA,  $1,694.10, 

Life  College,  Marietta,  GA, 

Chiropractic,  October  1986 
Hughes,  Allen  D.,  Worchester,  MA, 

$92,550.78,  Palmer  College  of 

Chiropractic,  Davenport,  LA. 

Chiropractic,  March  1989 
Leconte,  Isabelle  I.,  Cambridge,  MA. 

$36,645.55.  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  August  1986 
Miller,  Harry,  Sandwich,  MA, 

$10,247.66.  Life  College.  Marietta. 

GA.  Chiropractic.  September  1990 
Morman,  Diane,  Jamaica  Plain,  MA, 

$48,727.12,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1983 
Powell,  Michael,  Somerset,  MA, 

$73,413.85,  Palmer  College  of 

Chiropractic,  Davenport,  LA, 

Chiropractic,  June  1986 
Rines,  Susan  B.,  Westwood,  MA, 

$3,922.48,  Life  College,  Marietta,  GA, 

Chiropractic,  December  1990 

Clinical  Psychology 

Webster,  Thomas,  North  Hampton,  MA, 
$75,912.21,  New  School  For  Social 
Research.  New  York.  NY.  Clinical 
Psychology.  May  1989 

Dentistry 

Bissanti.  Michael  A.,  Braintree.  MA, 

$36,505.58.  Boston  University 

Medical  Center,  Boston,  MA. 

Dentistry,  June  1983 
Brown,  David,  Belchertown,  MA, 

$113,324.01,  Univ  of  Southern 

CaUfomia,  Los  Angeles.  CA. 

Dentistry.  May  1990 
Butler,  Hubert,  Boston,  MA, 

$103,208.24,  Temple  University, 

Philadelphia,  PA,  Dentistry,  June 

1987 
Cale,  Scott,  Watertovm,  MA. 

$114,096.45,  Tufts  University.  Boston. 

MA,  Dentistry,  June  1990 
Calhoun,  Mary,  West  Bridgewater,  MA, 

$32,736.40,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

December  1985 
Capua,  Joseph,  Dorchester,  MA, 

$87,558.88,  Boston  University 

Medical  Center,  Boston.  MA. 

Dentistry.  May  1990 
Christopoulos.  George.  Saugus,  MA. 

$123,902.65,  Boston  University 


Medical  Center,  Boston.  MA. 

Dentistry,  May  1987 
Cohen.  Ronald.  Rockland.  MA. 

$177,541.19,  Tufts  University,  Boston, 

MA,  Dentistry,  February  1987 
Culbertson,  William,  Wollaston,  MA, 

$25,273.64,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  May  1982 
Dooley,  Paul  J.,  Hyde  Park.  MA. 

$25,031.70,  Boston  University 

Medical  Center.  Boston,  MA. 

Dentistry.  May  1990 
Down,  Majorie  E.,  Wrentham.  MA, 

$4,109.16,  Boston  University  Medical 

Center,  Boston,  MA,  Dentisfry,  June 

1984 
Gabriel,  Tony  D.,  Watertown,  MA, 

$62,101.17,  Marquette  University, 

Milwaukee,  WI,  Dentistry,  May  1984 
Gallery,  Melissa,  Nahant,  MA, 

$129,070.22,  Tufts  University,  Boston, 

MA,  Dentistry,  May  1987 
Gearin,  Timothy,  Chicope,  MA, 

$114,945.44,  Tufts  University,  Boston. 

MA,  Dentistry,  February  1988 
George,  Gail  G.,  Quincy,  MA, 

$120,233.28,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  May  1987 
Hardy,  Mary,  Lowell,  MA,  $145,046.31. 

Tufts  University,  Boston,  MA. 

Dentistry,  June  1990 
Jones,  Margaret  K.,  Pembroke,  MA, 

$173,621.56,  Boston  University 

Medical  Center.  Boston.  MA. 

Dentistry.  May  1986 
Lawrence.  Herbert,  Roxbury,  MA, 

$20,216.90,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  May  1985 
Lebourdais,  Stephen,  Pittsfield,  MA, 

$395.71,  Univ  of  Pennsylvania, 

Philadelphia.  PA.  Dentistry,  May  1981 
Lynch,  William,  Milford,  MA, 

$43,184.98,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry.  May  1990 
Martinez.  Hannah  A..  Medford,  MA. 

$38,741.67,  Tufts  University,  Boston, 

MA,  Dentistry,  June  1989 
Matkoski,  Jane  L.,  Dorchester,  MA, 

$103,226.49,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  May  1988 
Nosack,  John  E.,  Watertown,  MA, 

$163,310.12,  Tufts  University,  Boston, 

MA.  Dentistry,  June  1986 
Savas,  Christy  W..  Worchester.  MA. 

$1,566.15.  Georgetown  University, 

Washington,  DC,  Dentistry,  May  1982 
Sedovsky,  Jeffrey,  Framingham,  MA, 

$172,430.12.  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  May  1989 
Smith,  Rickey,  Mattapan,  MA. 

$152,901.35.  Marquette  University, 

Milwaukee,  WI,  Dentistry.  May  1988 


Snow,  Brian  B.,  Harwich,  MA, 
$40,095.96,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1985 

Solimini  Jr,  Anthony  G.,  Boston,  MA, 
$40,101.59,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  June  1988 

Thompson,  Florian,  Boston,  MA, 
$199,852.28,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  May  1988 

Weake,  Jeffrey  R.,  North  Weymouth, 
MA,  $214,973.31,  Tufts  University, 
Boston,  MA.  Dentistry.  June  1985 

Woodrick,  William  R.,  Waltham,  MA, 
$39,354.25,  Univ  of  Pittsbui^, 
Pittsburgh,  PA,  Dentistry,  June  1989 

Optometry 

Garcia,  Miguel  A.,  Danvers,  MA, 
$27,908.76,  New  England  College  of 
Optometry,  Boston,  MA,  Optometry, 
May  1988 

Soque,  James,  Falmouth,  MA,  $4,244.00, 
New  England  College  of  Optometry, 
Boston,  MA,  Optometry,  May  1991 

Osteopathy 

Berry,  Linda,  Seekonk,  MA, 
$179,026.77,  Univ  of  New  England, 
Biddeford.  ME,  Osteopathy,  June  1986 

Leaver,  Janet  M.,  Stoughton,  MA, 
$209,267.49,  Univ  of  New  England, 
Biddeford,  ME,  Osteopathy,  December 
1986 

Parks,  Norman  G.,  Brookline,  MA, 
$17,169.16.  Michigan  State 
University,  East  Landing,  MI, 
Osteopathy,  June  1987 

Pharmacy 

Amah,  Ezem.  Boston,  MA,  $7,410.56, 
Massachusetts  College  of  Pharmacy. 
Boston,  MA,  Pharmacy,  June  1988 

Culba,  Frantisek,  Quincy,  MA, ' 
$4,646.27,  Massachusetts  College  of 
Pharmacy,  Boston,  MA,  Pharmacy, 
June  1992 

Gibbs,  David  P.,  Boston,  MA, 
$27,134.93,  Massachusetts  College  of 
Pharmacy,  Boston,  MA,  Pharmacy, 
June  1984 

Johnson,  Benjamin  B.,  North  Hampton, 
MA,  $11,378.43,  Massachusetts 
College  of  Pharmacy,  Boston,  MA, 
Pharmacy.  June  1987 

Karbalaei,  Esfandiar.  Cambridge.  MA, 
$7,751.32,  Massachusetts  College  of 
Pharmacy,  Boston,  MA,  Pharmacy, 
June  1992 

Tkejiani,  Azubeze  A  C.  Mattapan,  MA, 
$58,185.48,  Massachusetts  College  of 
Pharmacy,  Boston,  MA,  Pharmacy, 
June  1988 

Watt,  Sharyn,  Brockton,  MA, 
$58,988.79,  Massachusetts  College  of 
Pharmacy.  Boston.  MA,  Pharmacy, 
June  1986 
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Podiatry 

Coby,  Michael,  Amherst,  MA, 
$21,131.98,  Pennsylvania  Col  of 
Pediatric  Medicine,  Philadelphia,  PA, 
Podiatry,  June  1987 

Tachibana,  James,  Stockbridge,  MA. 
$104,791.48.  New  York  College  of 
Pediatric  Medicine,  New  York,  NY, 
Podiatry,  June  1982 

Public  Health 

Bumside,  Susan,  Marblehead,  MA, 
$13,891.83,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health,  May  1985 

Caraballo- Wesley,  Elizabeth,  Mattapan, 
MA,  $13,914.83,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health,  May  1985 

Cronin,  Denis,  Medford,  MA, 
$21,136.94,  Columbia  University 
Health  Sciences,  New  York,  NY, 
Public  Health,  May  1986 

Dorsinville,  Mona  M.,  Boston,  MA, 
$22,574.60,  Harvard  University, 
Boston,  MA,  Public  Health,  June  1987 

Dumser,  James  B.,  Maiden,  MA, 
$26,370.74,  Harvard  University. 
Boston,  MA,  Public  Health,  June  1987 

Kattan,  Yehuda  Y..  Springfield,  MA, 
$17,599.99,  Tulane  University,  New 
Orleans,  LA,  Public  Health,  December 
1985 

Mercier-Pierre,  Hermide,  Brockton,  MA, 
$18,440.62,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health,  May  1987 

Michaud,  Unique,  Needham,  MA, 
$8,711.25,  Harvard  University, 
Boston,  MA,  Public  Health,  June  1987 

Mikols,  Ann  M.,  Boston,  MA, 
$31,892.78,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health,  May  1985 

Munroe,  Alelia,  Boston,  MA, 
$15,231.73,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health.  January  1983 

Veterinary  Medicine 

Canavan,  Robert  T.,  Wayland,  MA, 
$54,167.02,  Tufts  University,  Boston. 
MA.  Veterinary  Medicine.  May  1989 

Ernst,  Harry  B.,  Falmouth,  MA, 
$106,645.40,  Tufts  University,  Boston. 
MA,  Veterinary  Medicine,  May  1987 

Hepburn,  Bradley  J.,  Somerville,  MA, 
$28,317.98,  Tufts  University,  Boston, 
MA,  Veterinary  Medicine,  May  1985 

Thompson,  Ashiaa,  Canton,  MA, 
$60,011.24,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1984 

Weber,  Merle  H.,  Andover,  MA. 
$84,847.96,  Tufts  University,  Boston, 
MA,  Veterinary  Medicine,  May  1987 


Michigan 
Allopathic  Medicine 

Anderson,  Denise,  Detroit,  MI, 
$120,337.40,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1988 

Arrington,  Dexter  E.,  Detroit,  MI, 
$1,547.88,  Washington  University.  St 
Louis,  MO,  Allopathic  Medicine,  May 
1990 

Berry,  Aphonso,  Troy,  MI,  $5,067.88, 
Howard  University,  Washington,  DC, 
Allopathic  Medicine,  May  1988 

Burton,  Ann  Y.,  Detroit,  MI, 
$144,433.06,  Medical  College  of  Ohio, 
Toledo,  OH,  Allopathic  Medicine, 
June  1986 

Coalman,  Perry  G.,  Kalamazoo,  MI, 
$25,453.97,  Medical  College  of 
Wisconsin,  Milwaukee,  WI, 
Allopathic  Medicine,  May  1984 

Criss,  David.  Southfield,  MI,  $7,794.19. 
Michigan  State  University,  East 
Lansing,  MI,  Allopathic  Medicine, 
June  1990 

Crittenden  Jr,  William,  Detroit,  MI, 
$86,214.91.  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1986 

Daniel,  FeUon  J.,  Farmington,  MI. 
$24,462.39,  Medical  College  of 
Georgia,  Augusta,  GA,  Allopathic 
Medicine,  June  1983 

Eichler,  John  A.,  Ypsilanti,  MI, 
$106,052.29,  Univ  of  Pittsburgh, 
Pittsburgh,  PA,  Allopathic  Medicine, 
June  1987 

Eiiand,  Gazandra  J.,  East  Lansing,  MI, 
$4,720.38,  Univ  of  Michigan,  Ann 
Arbor,  MI,  Allopathic  Medicine,  May 
1991 

Ennis,  Michael  C,  Lansing,  MI, 
$25,126.76,  Michigan  State 
University,  East  Lansing,  MI, 
Allopathic  Medicine.  June  1989 

George,  Eric  R.,  Grand  Rapids,  MI, 
$7,106.28,  Marshall  University. 
Huntington,  WV,  Allopathic 
Medicine,  May  1989 

Hatter,  Marcus,  Lansing,  MI,  $84,352.00, 
Michigan  State  University,  East 
Lansing,  MI,  Allopathic  Medicine. 
June  1989 

Johnson.  Anthony,  Detroit,  MI, 
$31,658.04,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine. 
May  1989 

Lucas.  Joann.  Detroit,  MI,  $135,929.11, 
Meharry  Medical  College,  Nashville, 
TN,  Allopathic  Medicine,  May  1987 
Marang,  Boitshoko  P.,  Detroit,  MI, 
$103,787.13,  Southern  Illinois  Univ 
Springfield,  IL,  Allopathic  Medicine, 
November  1984 
McAllister,  William,  Detroit,  MI, 
$32,927.98,  Michigan  State 
University,  East  Lansing,  MI, 
Allopathic  Medicine,  June  1982 
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Mial.  Richard.  Ann  Arbor,  MI. 

$3,727.52.  Creighton  University, 

Omaha,  NE.  Allopathic  Medicine. 

May  1985 
Moore.  Charzetta.  West  Bloomfield,  MI. 

$129,991.72.  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine.  May  1987 
Motley,  Rebecca  K.,  Detroit,  MI, 

$104,269.76.  Univ  of  Michigan.  Ann 

Arbor.  MI,  Allopathic  Medicine.  May 

1986 
Neitzel.  Shelly.  Ann  Arbor.  MI, 

$12,759.30,  Univ  of  Michigan,  Ann 

Arbor,  Ml,  Allopathic  Medicine,  May 

1988 
Pavlou,  Bill.  West  Bloomfield,  MI, 

$119,004.90,  Hahnemann  University, 

Philadelphia,  PA.  Allopathic 

Medicine,  June  1982 
Polak.  Timothy.  Ann  Arbor,  MI, 

$12,853.27,  Wayne  State  University, 

Detroit,  MI,  Allopathic  Medicine,  June 

1991 
Polk,  Norris.  Detroit,  MI,  $1,682.88. 

Meharry  Medical  College.  Nashville. 

TN.  Allopathic  Medicine.  May  1982 
Rizzo.  Michael  J..  Southfield.  m. 

$26,106.24.  St.  Louis  University.  St. 

Louis,  MO.  Allopathic  Medicine,  May 

1985 
Segesta,  Michael.  East  Detroit,  MI, 

$23,547.46,  Mayo  Medical  School. 

Rochester.  MN.  Allopathic  Medicine, 

May  1988 
Sigismund,  Gordon,  Farmington  Hills, 

MI,  $95,868.81,  Meharry  Medical 

College,  Nashville,  TN,  Allopathic 

Medicine.  May  1988 
Sparrow  Jr,  Cleveland  C,  Birmingham, 

MI,  $76,352.92,  Georgetown 

University,  Washington,  DC, 

Allopathic  Medicine,  May  1988 
Tanwi,  Lyndon,  Southfield,  MI, 

$61,190.34,  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Allopathic  Medicine,  June  1986 
Walker.  Yvette  R.,  Harper  Woods.  MI, 

$34,557.26,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1990 
Ware,  Cynthia  R,  Detroit,  MI, 

$20,393.70,  Wright  State  University, 

Dayton,  OH,  Allopathic  Medicine, 

June  1990 
West,  Woodrow  W.,  Southfield,  MI, 

$8,591.50,  Univ  of  Michigan,  Ann 

Arbor.  MI.  Allopathic  Medicine,  May 

1984 

Chiropractic 

Aamodt,  Wayne  G.,  Grand  Rapids,  MI, 
$6,780.74,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1982 

Adray.  Allie,  Dearborn,  MI,  $117,294.25, 
Life  College,  Marietta,  GA, 
Chiropractic,  March  1987 

Allen,  David  F.,  Madison  Heights,  MI, 
$45,152.03,  National  College  of 


Chiropractic,  Lombard,  IL, 
Chiropractic,  December  1985 

Beller,  Bryan,  Wyandotte,  MI, 
$118,057.79,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1987 

Calzetta,  Gr^ory  A.,  St.  Clair  Shores, 
MI,  $49,304.46,  Life  College,  Marietta, 
GA.  Chiropractic.  October  1985 

Chapman,  Michelle,  Auburn  Hills,  MI, 
$34,046.57,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1987 

Clark,  Daniel  S.,  Rochester  Hills,  MI, 
$34,236.42,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  June  1985 

Clark,  Gary  C,  Inkster,  MI,  $13,722.20. 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  March 
1989 

Cordes,  John,  West  Bloomfield,  MI, 
$48,169.55,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1985 

Dunn,  Karen  K,  Dearborn,  MI, 
$30,326.81,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1985 

Plateau,  Jacqueline,  Taylor,  MI, 
$27,431.82,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1989 

Forte-Thottakath,  Sandra  L,  Detroit,  MI, 
$17,698.14,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1985 

Graham  Jr,  Robert  L,  Byron  Center,  MI, 
$12,784.31,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1985 

Gress,  Raymond,  Sparta,  MI,  $9,275.23, 
Life  College,  Marietta,  GA, 
Chiropractic,  September  1983 

Hassinger,  Royann,  Ortonville,  MI, 
$35,353.23,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  December  1985 

Humphrey,  Terry  J,  Lansing,  MI, 
$15,834.59,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1983 

Hunsberger,  Mark,  Lake  Orion,  MI, 
$13,741.48,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  December  1982 

Jackson,  William,  Lakeville,  MI, 
$27,691.13,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1983 

Kay,  John,  Westland,  MI,  $73,790.02, 
Life  College,  Marietta,  GA, 
Chiropractic,  June  1986 

Knol,  Jennifer  JS,  Holland,  MI, 
$46,844.71,  Life  College,  Marietta, 
GA,  Chiropractic,  June  1986 

Koffeman,  John  N,  Ann  Arbor,  MI, 
$38,951.24,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  December  1983 
Laing,  Jean  D,  Detroit,  MI,  $39,941.89. 
Palmer  College  of  Chiropractic. 
Davenport,  LA.  Chiropractic.  March 
1984 


Lavengood,  Daniel  J.  Wyoming.  MI. 
$124,518.18.  Life  College.  Marietta. 
GA.  Chiropractic.  March  1987 

Lavengood,  Todd  D,  Marshall.  MI, 
$50,588.00,  Palmer  College  of 
Chiropractic,  Davenport.  LA. 
Chiropractic.  December  1986 

McShan,  Ophelia  O.  Kalamazoo,  MI, 
$55,955.83,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1984 

Migdalewicz,  Alan,  Femdale,  MI, 
$29,484.74.  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1987 

Monterosso,  Karen,  Allen  Park,  MI, 
$18,766.75,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1983 

Nelson,  Roger,  Waterford,  MI, 
$31,775.60,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  December  1986 

O'Dell,  Craig,  Lake,  MI,  $149,037.89. 
Life  College,  Marietta,  GA, 
Chiropractic,  June  1984 

Pierce,  Douglas  E,  Grand  Rapids,  MI, 
$10,699.84,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
April  1986 

Richardson,  Neil  N,  Cedar  Springs,  MI, 
$39,021.83,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  March  1987 

Rosemond,  Luther,  Detroit,  MI, 
$89,841.36,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1985 

Roshy,  Gary,  Ludington,  MI, 
$133,887.58,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  October  1986 

Sanborn,  Brian,  Mt  Pleasant,  MI, 
$132,714.79,  Life  College,  Marietta, 
GA,  Chiropractic,  Mardh  1987 

Scafidi,  Scott  J,  Pontiac,  MI,  $23,653.89. 
Life  College,  Marietta,  GA, 
Chiropractic,  March  1986 

Schwarz,  Bernard  B,  Center  Line,  MI, 
$19,051.95,  Palmer  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  December  1983 

Smith,  Dale,  Battle  Creek,  MI, 
$88,322.81,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1987 

Truax,  Christopher  J,  Algonac,  MI, 
$2,796.87,  National  College  of 
Chiropractic,  Lombard,  IL, 
Chiropractic,  August  1984 
Vergote,  Steven  S,  Warren,  MI, 
$32,715.46,  Pahner  College  of 
Chiropractic,  Davenport,  LA, 
Chiropractic,  September  1985    • 
Vernon,  David  W,  Clarkston,  MI, 
$7,287.15,  Cleveland  Chiropractic 
College,  Los  Angeles,  CA, 
Chiropractic,  December  1982 
Vettraino,  Mark,  Orion,  MI,  $82,083.21, 
Life  College,  Marietta,  GA, 
Chiropractic,  June  1984 
Williams,  Ronald  G,  Grand  Rapids,  MI. 
$48,065.89,  National  College  of 


Chiropractic,  Lombard,  IL, 
Chiropractic,  December  1987 

Wilson,  Soni,  Detroit,  MI,  $54,458.43, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
August  1988 

Wolgat,  Gregory  J.,  Southfield,  MI, 
$13,927.87,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1983 

Clinical  Psychology 

Wright,  Richard  R.,  Detroit,  MI, 
$105,850.24,  California  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology,  June  1987 

Dentistry 

Anderson,  Mary  L,  Birmingham,  MI, 
$177,252.76,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  April  1982 
Baumstark,  James  M.,  Livonia,  MI, 
$147,998.08,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1988 
Branham,  Jerome  R.,  Pontiac,  MI, 
$33,379.39,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1981 
Burnett,  Kevin  M.,  Detroit,  MI, 
$57,843.82,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  May  1983 
Chapman,  William,  Westland,  MI, 
$150,602.48,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  December  1986 
Dawidowski,  Douglas  M.,  Rochester,  MI, 
$57,449.94,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  April  1981 
George,  Achukutty  T.,  Detroit,  MI, 
$14,631.84,  Univ  of  Michigan,  Ann 
Arbor,  MI,  Dentistry,  May  1990 
Hamlin,  Calvin,  Detroit,  MI,  $49,296.91, 
Howard  University,  Washington,  DC, 
Dentistry,  May  1987 
Holyway,  Craig  T.,  Southfield,  MI, 
$92,841.85,  Washington  University,  St 
Louis,  MO,  Dentistry,  May  1991 
Hysni,  Eddie  K.,  Orchard  Lake,  MI, 
$23,364.11,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  May  1987 
Khouri,  Louie,  Femdale,  MI,  $7,705.97, 
Univ  of  Michigan,  Ann  Arbor,  MI. 
Dentistry,  August  1989 
Munson,  Kevin  D.,  Huntington  Woods, 
MI,  $11,604.02,  Univ  of  Maryland 
Baltimore,  Baltimore,  MD,  Dentistry, 
May  1988 
Murphy,  Kevin  K.,  Eraser,  MI, 
$43,673.38,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  April  1981 
Rashid,  Paul,  East  Lansing,  MI, 
$120,311.44,  Boston  University 
Medical  Center,  Boston,  MA, 
Dentistry,  May  1989 
Rodgers-McDougall,  Shawn  E.,  Ann 
Arbor,  MI,  $35,893.84,  Univ  of  Detroit 
Mercy,  Detroit,  MI,  Dentistry,  May 
1989 
Russell,  Bobby  D.,  Stevensville,  MI, 
$60,317.42,  Loyola  University 
Chicago,  Chicago,  IL,  Dentistry,  May 
1988 


Schaefer,  Mary  L.,  Flint,  MI,  $39,372.48, 
Meharry  Medical  College,  Nashville, 
TN,  Dentistry,  May  1981 

Senior,  Duane  A.,  Detroit,  MI, 
$166,391.33,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1985 

Snyder,  Steven  H.,  Southfield,  MI, 
$46,515.75,  Univ  of  Detroit  Mercy, 
Detroit,  MI,  Dentistry,  April  1981 

Taylor,  Harold  L.,  Detroit,  MI, 
$179,802.38,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1984 

Optometry 

Wells,  Marcy  A.,  Detroit,  MI, 
$19,152.33,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
May  1989 

Osteopathy 

Bamett,  Ruth  D.,  Southfield,  MI, 
$78,575.65,  Michigan  State 
University,  East  Lansing,  MI, 
Osteopathy,  June  1985 
Barr,  John  T.,  Bay  City,  MI,  $18,984.11, 
Univ  of  Health  Sciences,  Kansas  City, 
MO,  Osteopathy,  March  1991 
Benjamin,  Roxanne  R,  Rose  City,  MI, 
$58,677.88,  Michigan  State 
University,  East  Lansing,  MI, 
Osteopathy,  June  1985 

Bilyeu,  Stuart,  Ann  Arbor,  MI, 
$16,735.02,  Michigan  State 
-University,  East  Lansing,  MI, 
Osteopathy,  June  1988 

Breedlove,  David  L.,  Detroit,  MI, 
$9,843.87,  Michigan  State  University, 
East  Lansing,  MI,  Osteopathy,  June 
1983 

Brent,  Gloria  G  J,  East  Lansing,  MI, 
$41,188.63,  Michigan  State 
University,  East  Lansing,  MI, 
Osteopathy,  June  1986 

Cohn,  Mitchell  A.,  Birmingham.  MI, 
$183,722.78,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  LA, 
Osteopathy,  June  1986 

Frei,  Julia,  Marquette,  MI,  $8,593.93, 
Michigan  State  University,  East 
Lansing,  MI,  Osteopathy,  June  1989 

Green.  Linda,  Detroit,  MI.  $30,284.87. 
Michfgan  State  University,  East 
Lansing,  MI,  Osteopathy,  June  1985 

Kreuzer,  Craig,  Grand  Rapids,  MI, 
$15,954.01,  College  of  Osteo  Med  of 
the  Pacific,  Pomona,  CA,  Osteopathy, 
June  1991 

Posey,  Willie  L.,  Detroit.  MI, 
$176,628.71,  Midwestern  University, 
Downers  Grove,  IL,  Osteopathy,  June 
1988 

Racicot,  Terry  A.,  Troy,  MI,  $11,079.61, 
Oklahoma  State  University,  Tulsa, 
OK,  Osteopathy,  May  1989 

Ross,  Guy,  Femdale,  MI,  $16,613.81, 
Michigan  State  University,  East 
Lansing,  MI,  Osteopathy,  June  1990 


Snyder,  Richard  R.,  West  Bloomfield, 
MI,  $80,794.94.  Univ  of  Health 
Sciences.  Kansas  City.  MO, 
Osteopathy,  May  1985 

Swan,  Charles,  Pontiac,  MI,  $7,107.12, 
Michigan  State  University,  East 
Lansing,  MI,  Osteopathy,  June  1988 

Torosian,  Michael  P.,  Novi,  MI. 
$126,378.86,  Univ  of  Health  Sciences, 
Kansas  City,  MO,  Osteopathy,  May 
1990 

Toth,  Robert  L.,  Detroit,  MI,  $27,404.12, 
Michigan  State  University,  East 
Lansing,  MI,  Osteopathy,  June  1981 

Pharmacy 

Lemmons,  Yvonne  Y.,  Detroit,  MI, 
$32,856.10,  Mercer  University, 
Atlanta,  GA,  Pharmacy,  June  1983 

Podiatry 

Ball  Jr,  Thomas,  Detroit,  MI,  $31,217.90, 
Ohio  College  of  Pediatric  Medicine, 
Cleveland,  OH,  Podiatry,  May  1980 

Baptist,  Mazel,  Detroit,  MI,  $11,652.22, 
New  York  College  of  Pediatric 
Medicine,  New  York,  NY,  Podiatry, 
June  1989 

Berk,  Richard  I.,  Ann  Arbor,  MI, 
$135,455.45,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1981 

Cesar,  Gary  L.,  Lansing,  MI, 
$129,846.33,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH,  Pediatry, 
May  1985 

Hofner,  Mark  L.,  Dearborn,  MI, 
$158,126.77,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  LA, 
Pediatry,  June  1988 

Home-Atkins,  Jerilyn,  Southfield,  MI, 
$35,634.19,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH,  Pediatry, 
May  1980 

Jackson,  Thomas  C,  Detroit,  MI, 
$24,563.69,  Ohio  College  of  Pediatric 
Medicine.  Cleveland,  OH,  Podiatry, 
May  1985 

Johnson,  Ervin,  Grosse  Pointe  Farms, 
MI,  $193,156.33,  Univ  of  Osteo 
Medical  &  Health  Science,  Des 
Moines,  lA,  Pediatry,  May  1990  ' 

Moore,  Jackie,  Detroit,  MI,  $41,895.23, 
Univ  of  Osteo  Medical  &  Health 
Science,  Des  Moines,  LA,  Podiatry, 
June  1990 

Thomas,  Valerie,  Detroit,  MI, 
$77,145.46,  Ohio  College  of  Pediatric 
Medicine,  Cleveland,  OH,  Pediatry, 
May  1989 

Wilson.  Ronald,  Detroit,  MI,  $98,846.07, 
Ohio  College  of  Pediatric  Medicine, 
Cleveland,  OH,  Podiatry,  May  1985 

Public  Health 

Paveza,  Gregory  L,  Ypsilanti,  MI, 
$154,416.62,  Univ  of  Illinois  at 
Chicago,  Chicago,  IL,  Public  Health, 
June  1985 
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Veterinary  Medicine 

Stewart,  Kevin  R.,  Utica,  MI,  $48,040.62, 
Michigan  State  University,  East 
Lansing,  MI,  Veterinary  Medicine, 
June  1987 

Minnesota 

Allopathic  Medicine 

Azzarello,  James,  Minneapolis,  MN, 
$91,916.64,  Albany  Medical  College, 
Albany,  NY,  Allopathic  Medicine, 
May  1987 

Baker,  Jeffrey,  Minneapolis,  MN, 
$18,313.91,  Univ  of  Minnesota, 
Minneapolis,  MN,  Allopathic 
Medicine,  Jime  1986 

Faragounis,  Vasilios,  Rochester,  MN, 
$24,805.49,  Boston  University 
Medical  Center,  Boston,  MA, 
Allopathic  Medicine,  May  1988 

Hoskins-Akale,  Denise,  Cottage  Grove, 
MN.  $225,269.64,  Medical  College  of 
Wisconsin,  Milwaukee,  WI, 
Allopathic  Medicine,  February  1985 

Johnson.  Richard.  MinneapoUs.  MN, 
$32,010.22,  Univ  of  Louisville, 
Louisville,  KY,  Allopathic  Medicine, 
May  1987 

Osei-Tutu,  Ernest  O.,  Minneapolis,  MN, 
$16,346.62,  Thomas  Jefferson 
University,  Philadelphia,  PA, 
Allopathic  Medicine,  Jime  1987 

Chiropractic 

Bauwens.  David  M.,  St  Paul,  MN, 
$49,679.39.  Palmer  College  of 
Chiropractic,  Davenport.  lA, 
Chiropractic,  December  1986 

BUsh,  Jon  J.,  Mound,  MN,  $19,531.19, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic. 
December  1988 

Bruns,  Faylene,  Lakeville,  MN, 
$41,813.42,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1986 

Carson.  Timothy  T.,  MinneapoUs,  MN, 
$4,860.13,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  August  1987 

Chmelik,  Gregory  J.,  Rushford,  MN, 
$5,135.29,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1990 

Clancey,  Michael,  Fairmont,  MN, 
$60,603.99,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1986 

Denker,  Beth  A.,  Blaine,  MN, 
$66,433.71,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1989 

Driessen,  Todd,  Faribault,  MN, 
$36,891.23.  Pahner  College  of 
Chiropractic,  Davenport,  lA. 
Chiropractic,  December  1984 

Dudley,  Diann  M.,  Chanhassen,  MN, 
$9,937.81,  Northwestern  College  of 


Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  -1989 

Pagan,  Barbara,  Bloomington,  MN, 
$73,049.57,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1991 

Fairchild,  Alima  C.,  Minneapolis,  MN, 
$39,865.93,  Northwesteni  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1986 

Hendrickson,  Raymond  D.,  Clear  Lake, 
MN,  $4,838.75.  Northwestern  College 
of  Chiropractic,  Bloomington,  MN. 
Chiropractic,  April  1984 

Hoklin,  Barbara  U.,  Excelsior,  MN, 
$40,831.38,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1987 

Hoklin,  John,  Excelsior,  MN, 
$30,061.60,  Northv^estem  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  August  1987 

Juetten.  Herbert.  Pierz,  MN, 
$102,211.07,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1986 

Kronbeck,  Gary  M.,  Little  Falls,  MN, 
$7,844.86.  Northwestern  College  of 
Chiropractic,  Bloomington.  MN. 
Chiropractic.  April  1989 

Lawson,  Mary  E.,  Grand  Marais,  MN, 
$16,342.27,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN. 
Chiropractic.  April  1985 

Lowe.  James  J..  St  Paul,  MN,  $39,229.16, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic,  April 
1990 

Lyso,  Mark,  Chaska,  MN,  $26,822.78, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic, 
August  1983 

McRoy,  David,  St  Paul,  MN,  $21,479.21. 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic, 
December  1988 

Miller,  Mark,  Minnetonka,  MN, 
$52,840.46,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
December  1987 

Mittet.  David,  Delworth,  MN, 
$40,060.53,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1988 

Pena,  Francisco,  St  Cloud,  MN, 
$4,456.32,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  August  1990 

Post,  Margaret,  Minneapolis.  MN, 
$5,894.89,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1984 

Quast,  Sean,  White  Bear  Lake,  MN, 
$31,077.17.  Northwestern  College  of 
Chiropractic,  Bloomington.  MN, 
Chiropractic,  April  1988 

Rothman,  Jerry,  Eagan,  MN,  $26,662.52, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic.  April 
1990 


Smith,  Edward,  Edina,  MN,  $13,544.11, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic,  April 
1992 

Sogaard,  James  E.,  Maple  Lake,  MN, 
$22,422.30,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1983 

Steffi,  David  L.,  Worthington,  MN. 
$12,582.71,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1989 

Triden,  Thomas  A.,  Maple  Grove,  MN, 
$37,372.29,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  August  1986 

Wahl,  David,  Montgomery,  MN, 
$71,894.02,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  December  1988 

Weigel,  Mark,  Minneapolis,  MN, 
$20,772.86,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1989 

Wibbels,  Keith,  Eagan,  MN,  $7,627.52, 
Northwestern  College  of  Chiropractic, 
Bloomington,  MN,  Chiropractic,  April 
1984 

Dentistry 

Doan,  Timg  T.,  MinneapoUs,  MN, 
$28,036.43,  Univ  of  Alabama 
Birmingham,  Birmingham,  AL, 
Dentistry,  June  1987 

Saran,  Richard,  Bloomington,  MN, 
$68,908.56,  Loyola  University 
Chicago,  Chicago,  IL,  Dentistry,  May 
1987 

Wilbur,  Raymond,  Northfield,  MN, 
$133,833.17,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1987 

Podiatry 

Wahman,  Stephen  B.,  St  Paul,  MN. 
$7,226.05,  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1982 

Mississippi 

Allopathic  Medicine 

Chenier,  Lawrence  L.,  Vicksburg,  MS, 
$15,313.45,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1980 

Coleman,  Larry  L.,  Pinola,  MS, 
$71,460.61,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1984 

Harper,  Tracy,  Gulfport,  MS, 
$27,008.75,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1992 

Herron.  Woodie,  Aberdeen,  MS, 
$37,345.11,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1983 

Miller,  James  J.,  Moss  Point,  MS, 
$12,855.25,  Howard  University, 


Washington,  DC,  Allopathic 
Medicine,  May  1987 

Smith,  Deborah  Anne,  Jackson,  MS, 
$9,599.85,  Univ  of  Mississippi 
Medical  Center,  Jackson,  MS, 
Allopathic  Medicine,  May  1983 

Taylor,  Brenda  G.,  Vicksburg,  MS, 
$24,721.95,  Univ  of  Mississippi 
Medical  Center,  Jackson,  MS, 
Allopathic  Medicine,  May  1984 

Chiropractic 

Armstrong,  Robert  J.,  Jackson,  MS, 

$109,962.88,  Life  College,  Marietta, 

GA,  Chiropractic,  September  1986 
Durdin,  James  M.,  Tupelo,  MS, 

$143,940.54,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Fontenette,  Vemie  F..  Gulfport,  MS, 

$53,294.20,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1988 
Foxworth,  Raymond  A.,  Jackson,  MS, 

$76,167.64,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1985 
Gratta,  James  J.,  Hattiesbm^,  MS, 

$11,005.97,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1988 
Matthews,  Paul  E.,  Natchez,  MS, 

$64,367.62,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  August  1983 
McNair,  Lawrence  L.,  Gulfport,  MS, 

$80,882.06,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Stone,  John  L.,  Bay  Springs,  MS, 

$36,409.45,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1984 
Taylor,  Gregory  P.,  Corinth,  MS, 

$74,646.36,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  December  1988 
Veal.  Paul  E.,  Sledge,  MS,  $13,167.86, 

Life  College,  Marietta,  GA, 

Chiropractic,  June  1986 
Winbom,  David  D.,  Moss  Point,  MS, 

$30,203.82,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  May  1985 

Dentistry 

Burks,  Osborne  D.,  Lorman,  MS, 
$36,580.79,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1983 

Chatham,  Charles  B.,  Jackson,  MS, 
$33,867.19,  Univ  of  Mississippi 
Medical  Center,  Jackson,  MS, 
Etentistry,  May  1985 

Coleman,  James  T.,  Pearl,  MS, 
$27,067.98,  Univ  of  Mississippi 
Medical  Center,  Jackson,  MS, 
Dentistry,  May  1984 

Long,  Robert  E.,  Clarksdale,  MS, 
$3,221.65,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  August  1979 

Magro,  Steven  V.,  Madison,  MS, 
$45,117.45,  Univ  of  Mississippi 
Medical  Center,  Jackson,  MS, 
Dentistry,  May  1987 


Ocampo,  Buddy,  Soso,  MS,  $40,282.05. 
Univ  of  Mississippi  Medical  Center, 
Jackson,  MS,  Dentistry,  June  1985 

Osteopathy 

Mitchell,  Jerry,  Pascagoula,  MS, 
$38,432.27,  Univ  of  North  Texas 
Health  Science  Ctr.,  Fort  Worth,  TX, 
Osteopathy,  May  1986 

Pharmacy 

Ratliff  n,  James  H.,  Hattiesburg,  MS, 
$3,752.65,  Xavier  University  of 
Louisiana,  New  Orleans,  LA, 
Pharmacy,  May  1983 

Podiatry 

Mingo,  Robert,  Lexington,  MS, 
$11,238.84,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1986 

Veterinary  Medicine 

Roney,  Stephen,  Lexington,  MS, 
$25,500.10,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1989 

Missouri 

Allopathic  Medicine 

Barnes.  Mark  R.,  Kansas  City,  MO, 

$21,809.09.  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO,  Allopathic 

Medicine,  December  1986 
Bond,  Kelvin,  Florissant,  MO, 

$18,474.89,  Washington  University,  St 

Louis,  MO,  Allopathic  Medicine,  May 

1989 
Chapman,  Astra,  Kansas  City,  MO, 

$16,597.23,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO,  Allopathic 

Medicine,  May  1986 
Chavis,  Dion,  Columbia,  MO,  $5,482.49, 

Univ  of  Missouri  Columbia, 

Columbia,  MO,  Allopathic  Medicine. 

May  1988 
Jones.  Larry,  Kansas  City,  MO, 

$3,313.99,  Howard  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1987 
King  Jr.,  Edgar  E.,  Hayti,  MO, 

$104,120.28,  Univ  of  Missouri 

Columbia,  Columbia,  MO,  Allopathic 

Medicine,  November  1986 
Martin,  Kurt,  St.  Louis,  MO,  $1,564.79, 

Southern  Illinois  Univ,  Springfield, 

IL,  Allopathic  Medicine,  May  1991 
McCuUough,  Eddie,  Kansas  City,  MO, 

$35,509.99,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO,  Allopathic 

Medicine,  May  1991 
Reed,  Arlington,  Louisburg,  MO, 

$185,013.78,  Georgetown  University, 

Washington,  DC,  Allopathic 

Medicine,  May  1984 
Sanders,  Thomas,  Kansas  City,  MO, 

$97,805.71,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1989 


Chiropractic 

Barr,  Timothy  G.,  St  Joseph,  MO, 

$91,164.86,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1989 
Bartholomew,  Brian  K.,  St.  Peters,  MO, 

$2,926.76,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  December  1990 
Bateman,  Michael,  Imperial,  MO, 

$25,132.97,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1990 
Belhouari,  Jelloul,  Kansas  City,  MO, 

$35,854.39,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1991 
Bement,  Stephen  A.,  Webster  Groves, 

MO,  $37,224.11,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  August  1987 
Berger,  Keith,  Chesterfield.  MO, 

$17,710.77.  Logan  College  of 

Chiropractic.  Chesterfield,  MO, 

Chiropractic,  April  1983 
Bezzic.  Aleta  M.,  Kansas  City,  MO, 

$69,652.65,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1989 
Borst,  Mitchell.  Baflwin,  MO, 

$11,725.15,  Logan  College  of 

Chiropractic,  Chesterfield.  MO, 

Chiropractic,  December  1988 
Bottorff,  Douglas,  Kansas  City,  MO, 

$111,479.71,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1987 
Boyer,  Arthur  G.,  Festus,  MO, 

$44,726.29,  Logan  College  of 

Chiropractic,  (jhesterfield,  MO, 

Chiropractic,  April  1983 
Bright,  Gale,  Kansas  City,  MO, 

$64,356.53,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1989 
Brown,  Harry,  Kansas  City,  MO, 

$49,188.33,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1985 
Caplan,  Richard  A.,  Kansas  City,  MO, 

$21,545.51,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1989 
Carr,  EUzabeth  A.,  Kansas  City,  MO, 

$74,905.63,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1990 
Cheatwood,  Richard,  Affton,  MO, 

$27,965.17,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1987 
CoUey,  Rodney  E.,  Kansas  City,  MO, 

$59,828.69.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1987 
Dailey,  Charles,  St  Joseph,  MO, 

$77,417.88,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1985 
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Dareing.  Mark.  Houston.  MO, 
S23,904.64,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  April  1982 
Davis,  Floyd  Jerome,  Kansas  City,  MO, 
$51,869.26,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1987 
Deiter,  Cary  T.,  Gladstone,  MO, 
$85,201.69,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 

Chiropractic,  January  1984 
EUiott,  Joseph  E.,  Macon,  MO, 

$75,248.22,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1984 
Erwin,  Herbert  F.,  St  Louis,  MO. 

$85,944.77.  Logan  College  of 

Chiropractic,  Chesterfield,  MO. 

Chiropractic.  April  1986 
Fulkerson,  Marc  A.,  Liberty.  MO. 

$75,635.61,  Life  College,  Marietta, 

GA.  Chiropractic.  December  1986 
Giarranto,  David,  Jefferson  City,  MO, 

$64,399.05,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic.  January  1986 
Gibson.  Stephen  S..  Cape  Girardeau, 

MO,  $27,163.61.  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  September  1984 
Gulla.  Kevin  M..  Lees  Summit.  MO. 

$10,806.35.  Cleveland  Chiropractic 

College,  Kansas  City,  MO. 

Chiropractic,  May  1989 
Hartley,  Michael  A.,  Kansas  City,  MO. 

$76,970.31.  Cleveland  Chiropractic 

College.  Kansas  Qty.  MO, 

Chiropractic,  August  1983 
Herbst,  Stephen  H.,  Winona,  MO. 

$74,438.97.  Logan  College  of 

Chiropractic,  (jhesterfield,  MO, 

Chiropractic,  April  1986 
HoUimon.  Tracy,  Fair  Grove,  MO, 

$25,411.61.  Cleveland  Chiropractic 

College.  Kansas  City,  MO, 

Chiropractic,  September  1989 
Hotz.  Michael  K.,  Kansas  City,  MO, 

$121,116.76,  Cleveland  Chiropractic 

College.  Kansas  City,  MO, 

Chiropractic,  September  1985 
Johnston.  John  D  .  Grandview.  MO. 

$81,457.27.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1988 
Jordan,  Jeffrey  E.,  Kearney,  MO, 

$44,579.34,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1990 
Kessinger,  Andrew  J.,  Seymour,  MO, 

$55,559.97.  Logan  College  of 

Chiropractic.  Chesterfield.  MO. 

Chiropractic.  July  1986 
Krasowsky,  George  G.,  Columbia.  MO. 

$15,783.93,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1986 
Marvin,  Allen,  Kansas  City.  MO, 

$36,494.63,  Cleveland  Chiropractic 


College,  Kansas  City,  MO. 
Chiropractic.  January  1989 
McCoy.  Michael  T..  St  Louis.  MO, 
$17,972.53.  Cleveland  Chiropractic 
College.  Kansas  City.  MO. 
Chiropractic.  January  1984 
Miller.  Mimi.  St  Louis,  MO,  $46,982.00, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
December  1989 
Peters,  Ronald  S.,  Chesterfield,  MO, 
$1,323.16,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  December  1990 
Peterson,  Michael  S.,  Kansas  City,  MO, 
$5,988.32,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1986 
Pinkham,  Scott  B.,  Lake  St  Louis,  MO, 
$114,738.88,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1987 
Porter,  Robert  A.,  Des  Peres,  MO, 
$37,812.04,  Logan  College  of 
Chiropractic,  Chesterfield.  MO. 
Chiropractic.  April  1986 
Price.  Arthur.  Kansas  City.  MO. 
$132,720.79,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic.  December  1985 
Rice.  Sterling  S..  Kansas  City.  MO. 
$87,388.83.  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1985 
Robertson,  Dafta  D.,  Columbia,  MO, 
$3,489.19.  Logan  College  of 
Chiropractic.  Chesterfield.  MO, 
Chiropractic.  January  1983 
Samvat,  Mohammad  R..  St  Louis.  MO. 
$5,409.63.  Logan  College  of 
Chiropractic.  Chesterfield.  MO, 
Chiropractic,  April  1991 
Sheraden.  Timothy  H.,  Ballwin,  MO. 
$16,974.71.  Life  College.  Marietta. 
GA,  Chiropractic,  June  1985 
Simmons,  Thomas  T.,  Kansas  City,  MO, 
$71,215.17,  Cleveland  Chiropractic 
College,  Kansas  City,  MO. 
Chiropractic.  January  1987 
Sirois  Jr.  Bernard.  St  Peters,  MO, 
$16,584.54,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1988 
Smith,  Charles  A.,  Kansas  City,  MO, 
$56,853.80,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1987 
Smith,  Rhonda,  Kansas  City,  MO, 
$94,745.04,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1987 
Steuber,  Vifgil  V.,  Springfield,  MO, 
$76,575.84,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1986 
Swope,  Karl  A.,  Rolla,  MO,  $102,325.74, 
Los  Angeles  College  of  Chiropractic. 
Whittier.  CA.  Chiropractic.  April  1985 
Talley.  Michael  S..  Belton.  MO. 
$36,643.50,  Cleveland  Chiropractic 


College,  Kansas  City,  MO, 
Chiropractic,  May  1983 
Taylor,  David  G..  Blue  Springs.  MO. 
$18,786.18.  Cleveland  Chiropractic 
College.  Kansas  City.  MO. 
Chiropractic.  September  1987 
Taylor,  Linda  L.,  Kansas  City,  MO. 
$75,476.95.  Cleveland  Chiropractic 
College.  Kansas  City.  MO, 

Chiropractic,  September  1986 
Thompson,  Gary  L.,  St  Louis,  MO, 

$28,127.39,  Palmer  College  of 

Chiropractic,  Davenport.  LA, 

Chiropractic,  June  1983 
Tibbetts,  Mila  A..  Independence,  MO, 

$42,752.09,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1989 
Towers,  Timothy,  St  Louis,  MO, 

$12,880.13,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  September  1985 
Vannucci,  Milo,  Kansas  City,  MO, 

$56,276.77,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  December  1983 
Warner,  Nathan  G.,  Houston,  MO. 

$40,443.03,  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic.  January  1990 
Washington,  Joseph  D.,  St  Louis,  MO. 

$35,442.62.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1988 
Weed,  Jimmy,  St  Louis,  MO.  $7,147.34, 

Logan  College  of  Chiropractic, 

Chesterfield,  MO,  Chiropractic, 

January  1984 
Wene,  Gregory  L,  Joplin,  MO, 

$53,786.93,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1983 
White,  Michael  M..  Kansas  City,  MO, 

$22,399.64,  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic.  April  1982 
Wills,  Lawrence  J.,  Kansas  City,  MO. 

$116,452.05,  Cleveland  Chiropractic 

College.  Kansas  City,  MO, 

Chiropractic,  May  1987 
Wright.  Lynnea  L..  Kansas  City.  MO. 

$50,666.87.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic,  September  1986 
Zorad.  Christine,  hidependence.  MO. 

$51,129.32.  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1986 

Dentistry 

Baker,  Charles  F..  St  Louis.  MO, 
$17,699.62.  Washington  University.  St 
Louis.  MO.  Dentistry,  May  1982 

Brockington,  Phillip  M.,  Kansas  City. 
MO.  $61,410.66.  Howard  University, 
Washington.  DC.  Dentistry.  May  1985 

Cannon.  Fred  C,  Columbia,  MO, 
$112,740.29,  Univ  of  Missouri  Kansas 
City.  Kansas  City,  MO,  Dentistry,  May 
1988 


Clark.  Evelyn  B.,  Kansas  City.  MO. 

$78,540.47,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO.  Dentistry,  May 

1988 
Crawford.  Oran  L..  Kansas  City.  MO. 

$62,032.54.  Univ  of  Missouri  Kansas 

City.  Kansas  City,  MO,  Dentistry, 

April  1985 
Eimers,  Jerry,  Maryville,  MO, 

$43,294.01,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO,  Dentistry.  May 

1983 
Engel,  Gene  G..  Kansas  City,  MO, 

$53,415.50,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO,  Dentistry,  May 

1984 
French,  Robert,  St  Louis,  MO,  $7,670.11. 

Washington  University.  St  Louis,  MO, 

Dentistry,  May  1989 
Fuller,  Marilyn  M.,  St  Louis,  MO. 

$26,221.04.  Howard  University. 

Washington.  IX].  Dentistry.  May  1985 
Fulton.  Alma,  Ballwin,  MO,  $83,823.68, 

Washington  University,  St  Louis,  MO, 

Dentistry,  May  1989 
Furlong,  Dennis,  Kansas  City,  MO, 

$62,357.49.  Univ  of  Illinois  Medical 

Center.  Chicago.  IL.  Dentistry.  June 

1987 
Nelson,  Howard  D..  Kansas  City.  MO. 

$80,394.21,  Univ  of  Missouri  Kansas 

City,  Kansas  City,  MO.  Dentistry. 

April  1986 
Nickell.  Scott.  Fenton,  MO.  $154,360.90, 

Washington  University,  St  Louis,  MO. 

Dentistry.  May  1989 
Peterson.  Alan  A.,  St  Louis,  MO, 

$103,323.92,  Washington  University. 

St  Louis.  MO.  Dentistry.  May  1984 
Scialfa.  August.  St  Louis.  MO.  $737.51. 

Univ  of  Missouri  Kansas  City.  Kansas 

City.  MO.  Dentistry.  April  1982 
Sladek,  Martin  J.,  Farmington,  MO, 

$198,084.38,  Washington  University, 

St  Louis,  MO,  Dentistry,  May  1987 
Somlar,  Steven,  Florissant,  MO, 

$48,616.36,  Loyola  University 

Chicago,  Chicago,  IL,  Dentistry,  April 

1990 
Vorbeck,  Teresa,  Florissant,  MO, 

$134,588.83,  Washington  University, 

St  Louis,  MO,  Dentistry,  May  1988 
Zinke,  Alan  G..  Nixa.  MO.  $34,231.23. 

Marquette  University.  Milwaukee.  WI. 

Dentistry.  May  1985 

Health  Administration 

Cipriano.  Anthony  A..  St  Louis.  MO. 
$40,066.94,  St  Louis  University,  St 
Louis,  MO.  Health  Administration, 
May  1985 

Optometry 

Allen,  Faye  F.,  St  Louis,  MO, 
$113,342.25,  Univ  of  Missouri  St 
Louis,  St  Louis,  MO,  Optometry,  May 
1986 

Harris,  Alexander,  Florissant,  MO, 
$61,920.81,  Univ  of  Missouri  St  Louis, 
St  Louis,  MO,  Optometry,  May  1986 


Joyner,  Walter  F.,  Jefferson  City,  MO, 
$35,751.46,  Southern  Calif  College  of 
Optometry,  FuUerton,  CA,  Optometry, 
June  1981 

Osteopathy 

Bell,  Barbara,  Joplin,  MO,  $79,297.80. 

Kirksville  cial  of  Osteopathic 

Medicine.  Kirksville.  MO. 

Osteopathy.  June  1983 
Catron.  Mark.  Carthage,  MO. 

$133,858.45.  Univ  of  Health  Sciences. 

Kansas  City.  MO.  Osteopathy.  June 

1984 
Early.  Gary  M..  Kirksville.  MO. 

$13,675.23,  Kirksville  Col  of 

Osteopathic  Medicine,  Kirksville, 

MO,  Osteopathy,  June  1980 
Glynn,  Paul,  Miller,  MO.  $9,647.06, 

Univ  of  Health  Sciences,  Kansas  City, 

MO,  Osteopathy,  May  1983 
McCrary-Smith,  Gina  M.,  St  Louis,  MO, 

$149,949.31,  Univ  of  Health  Sciences. 

Kansas  City,  MO.  Osteopathy.  May 

1985 
Seedorff,  Linda,  Lawson,  MO, 

$72,389.83,  Univ  of  Health  Sciences, 

Kansas  City,  MO,  Osteopathy,  May 

1988 
Seitz,  Joyce,  Kansas  City,  MO, 

$30,507.20,  Univ  of  Health  Sciences, 

Kansas  City,  MO,  Osteopathy,  May 

1990 
Sengstacken,  Mark  A.,  Marshall,  MO, 

$246,268.78,  Univ  of  Health  Sciences, 

Kansas  City,  MO,  Osteopathy,  May 

1987 
Turner,  Garry  L.,  Independence,  MO, 

$97,393.32,  Univ  of  Health  Sciences, 

Kansas  City.  MO.  Osteopathy,  May 

1985 
Whinery,  Ramona,  Kansas  City.  MO. 

$191,399.94.  Univ  of  Health  Sciences. 

Kansas  City.  MO.  Osteopathy.  May 

1986 

Pharmacy 

Dudley,  Raynold  R.,  Columbia,  MO. 
$29,000.16,  Creighton  University, 
Omaha,  NE,  Pharmacy,  August  1984 

Griffin,  Terrill  T.,  St  Louis,  KlO, 
$15,922.33,  Drake  University,  Des 
Moines,  lA,  Pharmacy,  December 
1987 

Oris.  Gregory  R..  Sedalia.  MO. 
$10,600.00.  St  Louis  College  of 
Pharmacy.  St  Louis.  MO.  Pharmacy. 
May  1987 

Ratlift.  Wayne,  University  City,  MO, 
$12,981.57,  St  Louis  College  of 
Pharmacy.  St  Louis.  MO,  Pharmacy, 
May  1988 

Podiatry 

Daiiey,  John  M.,  Rolla.  MO, 

$145,290.61.  Ohio  College  of  Pediatric 

Medicine.  Cleveland.  OH.  Podiatry, 

May  1983 
Jackson,  Howard,  St  Louis,  MO, 

$174,421.20,  Ohio  College  of  Pediatric 


Medicine,  Cleveland,  OH.  Podiatry, 
May  1983 
Moore.  Robert  M.,  St  Louis.  MO. 
$53,084.15.  Dr  William  Scholl  Col  of 
Pediatric  Med.  Chicago,  IL,  Podiatry, 
May  1982 

Public  Health 

Greenwood,  Michael  M.,  Kirksville,  MO, 
$5,576.84,  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City,  OK, 
Public  Health,  August  1988 

Montana 

Chiropractic 

Kaiser.  Robert,  Thompson  Falls,  MT. 
$56,261.13,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  April  1984 

Landes,  David  A.,  Deer  Lodge,  MT, 
$68,843.69,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
September  1987 

Lavender,  Anthony  G.,  Joliet,  MT, 
$99,010.78,  Logan  College  of 
Chiropractic,  c3iesterfield,  MO, 
Chiropractic,  August  1986 

Marschall,  Skye  K.,  Big  Fork,  MT. 
$92,932.55,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
Chiropractic,  December  1983 

Owczarek,  Keith  V.,  Missoula,  MT, 
$44,185.68,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic,  April  1985 

Podiatry 

Daniels,  Jerry  G.,  Butte,  MT, 
$167,854.14,  California  College  of 
Pediatric  Medicine,  San  Francisco, 
CA,  Podiatry,  June  1986 

Huppert,  Gregory,  Billings,  MT, 
$15,857.02,  California  College  of 
Pediatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1986 

Veterinary  Medicine 

Dierking,  Douglas  C,  Alberton,  MT, 
$26,310.52,  Univ  of  Minnesota, 
Minneapolis,  MN,  Veterinary 
Medicine,  June  1984 

Nebraska 

Allopathic  Medicine 

Jackson,  Robyn  A.,  Omaha,  NE, 
$4,876.63,  Creighton  University, 
Omaha,  NE,  Allopathic  Medicine, 
May  1990 

Chiropractic 

Hinds,  Thomas,  South  Sioux  City,  NE, 
$61,180.61,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  December  1986 

McCabe.  Laura.  Lincoln.  NE. 
$84,777.26.  Life  College,  Marietta, 
GA,  Chiropractic,  January  1988 

O'Mara,  William  I.,  Arthur,  NE, 
$19,118.65,  Texas  Chiropractic 


UMI 
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Ck}llege  Foundation,  Pasadena,  TX, 
Chiropractic.  April  1984 
Theobald,  Patrick,  Nebraska  City,  NE, 
$32,980.66,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
Chiropractic,  December  1987 

Dentistry 

Carson,  Brad  W.,  Papillion,  NE, 
$18,318.95,  Creighton  University, 
Omaha,  NE,  Dentistry.  May  1989 

Rensch,  Michael  A.,  Omaha.  NE, 
$22,584.22.  Creighton  University, 
Omaha,  NE,  Dentistry,  May  1987 

Schobert,  Scott  A.,  Omaha,  NE, 
$112,278.75,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1989 

Optometry 

Weeks,  Brad  A.,  Omaha,  NE,  $62,932.19, 
Univ  of  Missouri  St  Louis,  St  Louis, 
MO.  Optometry,  May  1987 

Podiatry 

Dyer,  WilHam  D.,  Lincoln,  NE, 
$111,238.01,  Dr  William  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry. 
May  1985 

Meinhold.  Steven.  Omaha.  NE. 
$44,373.08.  Dr  WiUiam  SchoU  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1984 

Thornton.  Martha  F.,  Lincoln,  NE, 
$125,843.37,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  LA, 
Podiatry.  June  1987 

Nevada 

Allopathic  Medicine 

Bradley.  Bruce.  Las  Vegas,  NV. 

$20,101.62,  Wright  State  University. 

E)ayton.  OH,  Allopathic  Medicine, 

June  1987 
Degemes,  Daniel  J.,  Sparks,  NV, 

$17,504.27,  Univ  of  Nevada  Reno, 

Reno,  NV,  Allopathic  Medicine,  Jime 

1989 
Rucker,  Elleston  C,  Las  Vegas,  NV, 

$21,894.39.  Vanderbih  University, 

Nashville,  TN,  Allopathic  Medicine, 

May  1982 

Chiropractic 

Akin.  Kathy  L..  Las  Vegas,  NV, 

$24,712.53,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1986 
Foster,  Misha,  Reno,  NV,  $73,375.14. 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic, 

January  1989 
Hawkins,  Budweiser.  Las  Vegas,  NV, 

$87,199.75,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  May  1987 
Henderson,  Donald  L.,  Mesquite,  NV, 

$27,975.74,  Pahner  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1986 


Hults,  Ivagene  P.,  Las  Vegas,  NV, 

$68,191.32.  Los  Angeles  College  of 

Chiropractic.  Whittier.  CA. 

Chiropractic,  December  1986 
Lamb,  Michael  W.,  Henderson,  NV, 

$7,740.95,  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  February  1991 
Murphy,  Richard  T.,  Henderson,  NV. 

$55,696.99,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  October  1987 
Nugent,  Richard  E.,  Las  Vegas,  NV, 

$113,562.06.  Cleveland  Chiropractic 
^    College.  Kansas  City.  MO. 

Chiropractic.  August  1985 

Clinical  Psychology 

Weir.  Dianna.  Las  Vegas,  NV, 
$70,826.45.  California  Sch  of  Prof 
Psych  Fresno.  Fresno.  CA.  Clinical 
Psychology,  June  1987 

Dentistry 

Frier,  James  W.,  Stateline,  NV, 

$21,024.84,  Georgetown  University, 

Washington,  DC,  Dentistry,  May  1983 
Goodrich,  Allyn  P.,  Ely,  NV,  $7,395.31, 

Baylor  College  of  Dentistry,  Dallas, 

TX,  Dentistry,  June  1984 
Osley,  Robert  C.,  Las  Vegas,  NV, 

$4,095.93,  Univ  of  Colorado  Health 

Science  Center,  Denver,  CO. 

Dentistry.  August  1990 

Osteopathy 

Oksenholt.  Lorrie  M.,  Sparks.  NV. 
$28,621.08.  Univ  of  Health  Sciences. 
Kansas  City,  MO.  Osteopathy.  May 
1983 

Podiatry 

Borgia.  Anthony.  Boulder  City.  NV, 
$9,079.22.  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA, 
Podiatry,  June  1985 

Shields,  Thomas,  Las  Vegas,  NV, 
$125,574.16,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1986 

Thurston,  Glen  D.,  Carson  City,  NV, 
$5,350.14,  CaUfomia  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry.  May  1991 

New  Hampshire 

Allopathic  Medicine 

Percival,  Marjorie  C,  Concord,  NH, 
$4,013.84,  Dartmouth  Medical  School, 
Hanover,  NH,  Allopathic  Medicine, 
June  1986 

Chiropractic 

Pratt,  Edward  P.,  Bristol,  NH, 
$52,739.14,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1986 


Dentistry 

Barrows,  Joni.  Newmarket.  NH. 
$219,116.49,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1987 

Pharmacy 

Brunelle,  Louise  L.,  Manchester,  NH, 
$26,687.48,  Massachusetts  College  of 
Pharmacy,  Boston.  MA.  Pharmacy, 
May  1982 

New  Jersey 

Allopathic  Medicine 

Blum.  Kari.  Roseland.  NJ.  $12,250.50. 
Univ  of  Med  &  Dent  of  New  Jersey, 
Newark,  NJ,  Allopathic  Medicine, 
May  1990 

Bocage,  Jean  P.,  Piscataway,  NJ, 
$11,238.48,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1984 

Brown,  James  E.,  East  Orange,  NJ, 
$35,202.16,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1989 

Chusid,  Eugene,  Fair  Lawn.  NJ, 
$117,620.03,  Albany  Medical  College. 
Albany.  NY.  Allopathic  Medicine. 
May  1987 

Davis.  Kuyann,  Manalapan.  NJ, 
$21,931.63.  Meharry  Medical  College. 
Nashville.  TN.  Allopathic  Medicine, 
May  1984 

Devastey,  Gerard,  East  Orange,  NJ, 
$9,830.58,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1987 

Frazier,  Judith  A.,  Montclair,  NJ, 
$7,242.32,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1989 

Glenn,  John,  South  Plainfield,  NJ, 
$105,283.55,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1986 

Goodman,  Ira,  Summit.  NJ.  $2,744.56, 
Rush  University,  Chicago,  IL, 
Allopathic  Medicine,  June  1983 

Halls,  Lydia,  Jersey  City,  NJ,  $9,617.36, 
Wake  Forest  University,  Winston- 
Salem,  NC,  Allopathic  Medicine,  May 
1985 

Harris,  Hazel,  Irvington,  NJ,  $4,960.53, 
Univ  of  Med  &  Dent  of  New  Jersey, 
Newark,  NJ,  Allopathic  Medicine, 
Jime  1981 

Hasselman,  Martin,  Sewell,  NJ, 
$12,367.88,  Hahnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1984 

Laflore,  John  E.,  Randolph,  NJ, 
$87,492.29,  Rush  University,  Chicago, 
IL,  Allopathic  Medicine,  June  1981 

Lemer,  David,  Highland  Park,  NJ, 
$193,965.90,  George  Washington 
University,  Washington,  DC, 
Allopathic  Medicine,  May  1988 

Lucomoe,  Linda  P.,  Plainsboro,  NJ, 
$2,532.94,  Univ  of  Med  &  Dent  of 


N(;w  Jersey,  Newark,  NJ,  Allopathic 

Medicine,  May  1001 
S<;himandle,  Jeif  J.,  Kondall  Park,  NJ, 

$3,727.7.1,  Univ  cl  Mod  &  Dnnf  of 

N«w  Jorsey,  Nevv;irk,  NJ,  Allnimtt.ii; 

Medicine,  May  19H4 
Smalls,  Linda  Y.,  Last  (Grange,  NJ, 

$10,716.55,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Allopathic 

Modir.ine.  Juno  ina;> 

Chiropractic 

Allen,  Richard  L.,  Morrisfown,  NJ, 
$96,394.74,  Life  Coili'ge.  Marietta, 
GA,  Chiropractic,  March  19«6 
Bernstein,  David  T.,  t^olonio,  NJ, 
$14,034.04,  Life  College,  Marietta, 
GA,  Chiropractii;,  September  1985 
Bolinger,  Mark  A.,  Wcstmont,  NJ, 
$83,079.24,  National  College  of 
Chiropractic,  Lombard.  IL, 
Chiropractic,  April  1986 
Bornstcin,  Mark  L.,  Edison,  NJ, 
$97,510.82,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1983 
('onley,  John,  Middietown,  NJ, 
$28,535.11,  Palmer  College  of 
Chiropractic.  Davenport,  lA, 
Chiropractic,  March  1984 
Comely,  Michael  P.,  Merchantville,  NJ, 
$1)3,037.16,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1987 
bidmunds,  John  D.,  Manahawkin,  NJ, 
$127,277.03,  Life  College,  Marietta, 
GA,  Chiropractic,  ManJi  1986 
E.scamilla,  Kerry.  BergenPield,  N|, 
$18,047.80,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1986 
Feathers,  Kathryn  D.,  Maplewoo«i  NJ, 
$32,224.37,  Southern  Calif  CIg  of 
Chiroprafitic,  Pico  Rivera.  CA, 
Chiropractic,  December  1989 
Gearity,  Katherine  A.,  North  Bergen,  NJ, 
$59,718.80,  New  York  Chiropra«nlc 
College,  Seneca  Falls,  NY, 
Chiro[)ractic,  April  1987 
Gloshinski.  Laura  L,  Higli  Bridge,  NJ, 
$51,048.74,  Ufe  College,  Marietta, 
GA,  Chiropractic;,  March  1986 
Harrigan,  David,  Absecon,  NI, 
$27,973.77,  Life  College,  Mariefl.c 
GA,  Chiropractic,  Martrh  1987 
Hassiotti,  Leone  L..  East  Orange,  NJ, 
$59,073.10.  New  York  Chiropraenic 
College.  Sene«;a  Fall.s,  NY, 
Chiropractic,  Decainiber  inSfi 
Mermida,  Mario  F).,  Bergenfield,  N|, 
$28,576.54,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  March  1990 
Hoffman,  Wayne  A.,  East  Rutherford, 
NJ,  $28,080.96.  Life  College,  Marietta, 
GA,  Chiropractic,  Man;h  1988 
Howe,  John  B.,  Pompton  Ijkes,  NJ, 
$20,169.45,  New  York  Chirupraclic 
College,  Seneca  Palls,  NY. 
Chiropractic,  April  1987 


Incobino,  Matthew  J.,  Highland  l..?ke,  NJ, 
$97,047.88.  Palmer  Coll«?ge  of 
Cl'.iroprnctic,  Davonpoil,  lA, 
Cliiropructic,  IDeremher  1985 
Itlncr.  William,  Seasiile  Park,  NJ, 
$42,819.21.  Life  College,  Marietta, 
CA,  Chiroprattii:,  June  1986 
Jacob,  KlizalKith,  Newton,  NJ, 
$26,077.90.  Cleveland  Chiropracti* 
College,  Los  Angeles,  CA, 
Chiropractic,  Dticember  1988 
Jones,  S<:o.tt,  Mt  Laurel.  NJ,  $.30,848. 4»i, 
New  York  Chiropractic  College, 
Seneca  Falls,  NY,  Chiropractic, 
December  1988 
Kane,  Richard  R.,  Sonmrset,  NJ. 
$121,900.91,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1985 
Luongo,  Mary  Ann.  Bayonne,  NJ. 
$13,913.82.  New  York  Chiroprai:tic 
College,  Seneca  Falls,  NY, 
Chiropractic,  December  1984 
Lynch,  Mark,  Forked  River,  NJ, 
$39,069.75,  New  York  Chiropractic 
College,  Seneca  Falls,  NY. 
Chiropractic,  April  1987 
Manzoni,  Janet  M..  Morganville,  NJ. 
$37,065.10.  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  De«:ember  19HB 
Maskell.  Gary  G.,  Whiting,  NJ, 
$103,172.99,  Life  College,  Marietta. 
GA,  Chiropractic,  De(X'inber  1986 
Morrow,  Lu  A.,  Mariton,  NJ,  $42,489.87, 
New  York  Chiropractic  College, 
Seneca  Falls,  NY,  Chiropractic,  April 
1988 
O'Brien,  Robert,  Maple  Shade.  NJ, 
$16,469.15,  Life  College.  Marietta, 
GA,  Chiropractic,  June  1991 
Romanski,  Michael  M.,  Wall,  NJ, 
$27,412.62,  Ufe  College,  Marietta, 
GA,  Chiropractic,  MarcJi  1989 
Ruane,  Joseph  J.,  West  Long  Branch,  NJ, 
$30,498.17,  Life  College,  Marietta. 
GA,  Chiropractic,  December  1982 
Rushing,  Gary,  Red  Bank,  N). 
$69,458.45.  Ufe  College,  Marietta, 
GA,  (?hiropraf:tic.  June  1986 
Riis.<;ell,  Robert,  Blackwood,  NJ, 
$6,561.32,  Life  College,  Marietta.  GA, 
Chiropractic,  Man.li  1989 
Ruta,  Eugenio,  Livingston,  NJ, 
$29,206.40.  Life  College,  Mariotta, 
GA,  Chiropractic,  June  1988 
Siegel,  Roy  F.,  Somerville,  NJ, 
$72,274.32.  I^gan  College  of 
(^hiroprac:tic,  Chesterfield,  MO. 
Chiropractic,  August  1986 
Signore,  Joseph,  Forked  River,  NJ, 
$96,618.04,  Life  Cxillege,  Marietta. 
GA,  Chiropractic,  April  1989 
Stafford.  Orie  V.,  Hackens.i«;k,  N|, 
$63,335.76,  Los  Angeles  College  of 
C:hiropractic,  Whittier,  CA, 
Chiropractic,  December  1984 
lumas.  John  J.,  Brick,  NJ.  $42,305  04. 
Life  College,  Marietta,  GA, 
Chiro|)ractic,  Dec;eniber  1985 


Tunias,  Mary  D.,  Brielle,  NJ,  Sr,0,489.97. 

Life  College,  Marietta,  G,A, 

Chircpmctic,  June  lOfiG 
Verbaro,  I^ennis,  Chester,  NJ. 

$85,108.07,  New  York  Chiropractic 

College,  .Sene«:3  Falls,  NY, 

Chiropractic,  April  1987 
Viggiano,  flhristopher,  Long  Valley,  NJ, 

$67,.56l.:n.  Palmer  College  of 

Chiropractic,  Davenport,  lA. 

Chiropractic,  September  1988 
Weimmer,  Federick  F..  Lakehursf,  NJ, 

$23,391.30,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1985 
Werrell,  Sandra  M.,  Mt  Laurel,  NJ, 

$33,316.53,  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1985 
Woods,  Dolores,  Orange,  NJ,  $14,473,05, 

Life  College.  Marietta,  GA, 

Chiropractic,  June  1991 
Zimmel.  Douglas,  Colts  Ne<:k,  NJ, 

$81,2.30.84,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Zulovitz-Cunninghan,  Lori,  Towaco,  NJ, 

$78,831 .88,  Ufe  College,  Marietta, 

G.\,  Chiropractic,  Det:ember  1986 

Clinical  Psychology 

Helm,  Susan  D.,  Westfield,  NJ, 
$7,873.66,  New  School  for  Social 
Research,  New  York,  NY.  Clinical 
Psychology,  December  1986 

Jones,  Patricia  T..  Teanec;k,  NJ, 
$20,925.05,  Yeshiva  University,  N«w 
York,  NY,  Cliniol  Psychology,  June 
1988 

Dentistry 

Adams.  Rick,  Glen  RoiA,  NJ,  $29,864.40, 

New  York  University,  New  York,  NY, 

I3enfistni.  June  1989 
(Caruso.  Edmund,  Brandivillu,  NJ. 

$41,193.08,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Dentistry. 

May  1986 
Castillo,  .Steven.  Union  City,  NJ. 

$148,652.79.  New  York  University, 

New  York,  NY,  Dentistry.  June  1987 
Correa,  Louisa  F.,  P.iramus,  NJ, 

$5,899.74.  (Jeorgetown  University. 

Washington.  DC,  Dentistry,  May  1990 
C^reecy.  Ronald  R,  Moorestown.  NJ, 

$16,203.86,  Howard  University. 

W.-isIiinglon,  DC,  Dentistry.  May  1983 
Dull,  John  N..  Bloomfield,  NJ, 

$18,990.12.  Georgetown  University. 

Washington,  FX:,  Denti.stry,  May  1984 
Ernst,  David,  EaM  Brunswick,  NJ, 

$16,085.59,  New  York  University, 

New  York,  NY,  Dentistry,  June  1983 
Johnson,  Kevin  D.,  Hackensack,  NJ, 

$40,576.01,  Howard  University, 

Washington,  DC,  Dentistry,  May  1989 
Kulikowski,  Karen,  Bayonne,  NJ, 

$4,424.15,  Univ  of  Med  &  Dent  ol 

New  Jersey,  Newark.  NJ,  Denti.stry, 

May  1992 
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Mayers-Ellison,  June  L.,  Laurel,  NJ, 

$47,861.97.  Meharry  Medical  College. 

Nashville.  TN,  Dentistry,  May  1980 
McDonough.  Lawrence  L.,  Rumson.  NJ. 

SlOl. 468.06,  New  York  University. 

New  York.  NY,  Dentistry,  June  1986 
McTernan,  Roy  J.,  Clifton,  NJ, 

$63,618.11,  Fairleigh  Dickiniion 

University,  Teaneck,  NJ,  Dentistry, 

May  1985 
Mirrone.  John,  Sewell,  NJ,  $105,006.57, 

Fairleigh  Dickinson  University, 

Teaneck,  NJ.  Dentistry.  May  1988 
Monaco,  Joan.  Nutley,  NJ,  $35,635.40. 

Univ  of  Med  &  Dent  of  New  Jersey. 

Newark,  NJ,  Dentistry.  May  1991 
Newman.  Michael,  Sayreville,  NJ, 

516,165.78,  Fairleigh  Dickinson 

University,  Teaneck.  NJ.  Dentistry. 

May  1983 
Newsome,  Dorita,  Orange,  NJ. 

$34,448.18.  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Dentistry, 

June  1983 
Oakes.  Craig,  Budd  Lake,  NJ. 

$48,639.86,  Tufts  University,  Boston, 

MA.  Dentistry,  May  1990 
Ramirez,  Nydia.  New  Milford,  NJ, 

$124,370.33,  Fairleigh  Dickinson 

University,  Teaneck,  NJ,  Dentistry, 

May  1987 
Rojowski,  Ravenna,  Teaneck,  NJ. 

$66,521.56.  Fairleigh  Dickinson 

University,  Teaneck,  NJ,  Dentistry, 

May  1984 
Samo,  Mark  M..  Brick.  NJ,  $39,243.19, 

Fairleigh  Dickinson  University, 

Teaneck,  NJ,  Dentistry-,  May  1985 
Scarpa  Jr,  Peter  P.,  Stanhope,  NJ, 

$7,342.45.  Georgetown  University, 

Washington,  DC,  Dentistry,  May  1988 
Seides.  Richard  R.,  Montclair,  NJ. 

$25,101.25,  Univ  of  Maryland 

Baltimore,  Baltimore.  MD.  Dentistry. 

June  1985 
Sherzai.  Roshana,  Lodi.  NJ,  52.857.61. 

Georgetown  University.  Washington. 

DC.  Dentistry,  May  1989 
Stem,  Jeffrey  L.,  Marlton,  NJ, 

$157,806.23,  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  June  1986 
Stradford,  Terry,  Old  Bridge,  NJ, 

555,878.01.  Howard  University, 

Washington,  DC,  Dentistry,  Mav  1987 
Stuart.  William  J..  New  Milford.  NJ. 

$36,158.58.  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark.  NJ.  Dentistry, 

May  1986' 
Turpen,  Marina,  Margate  City,  NJ, 

$55,906.94,  Tufts  University,  Boston. 

MA,  Dentistry,  May  1988 
Ugwuneri,  Zephaniah  N.,  Somerset,  NJ. 

$5,943.31,  Baylor  College  of  Dentistry, 

Dallas,  TX.  Dentistry,  June  1990 
Velu.  Gita.  Jersey  City,  NJ.  $73,581.48. 

Univ  of  Pennsylvania,  Philadelphia, 

PA.  Dentistry.  May  1992 


Wassef.  Michael,  Tinton  Falls,  NJ. 

$3,321.31,  Georgetown  University. 

Washington.  DC.  Dentistry,  May  1990 
Wilson,  Orin  M..  Orange,  NJ, 

513,773.90,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Dentistry. 

June  1984 
Zouak.  Larhi,  Tenafly.  NJ,  590.753.98. 

Fairleigh  Dickin.son  University. 

Teaneck.  NJ.  Dentistry,  May  1987 

Optometry 

Moosavi,  Sved  M..  Toms  River.  NJ. 
$16,912.74,  Northeastern  State 
University.  Tahlequah,  OK, 
Optometry,  August  1988 

Osteopathy 

Claire,  James  F.,  Voorhces,  NJ. 

$183,428.69,  Univ  of  Med  &  Dent  of 
New  Jersey.  Newark.  NJ.  Osteopathy. 
May  1986" 

Crecca.  Joseph  F..  Tuckertown.  NJ. 
5121,943.71,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Osteopathy,  June  1984 

Goldstein,  Bruce,  Voorhees,  NJ. 
$25,973.14,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Osteopathy. 
July  1987 

Goldstein,  David  W.,  Cherry  Hill,  NJ, 
$149,557.36.  Univ  of  Health  Sciences, 
Kansas  City,  MO,  Osteopathy,  May 
1989 

Kelly,  Robert  B.,  Old  Bridge,  NJ, 
$56,501.44.  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Osteopathy. 
May  1986' 

Neff,  Ronald  J..  Turnersville.  NJ. 
$143,215.25,  Philadelphia  Col  of 
Osteopathic  Medicine,  Philadelphia, 
PA,  Osteopathy,  June  1985 

Rogers,  James  J.,  Cherry  Hill,  NJ, 
$9,805.63.  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Osteopathy, 
May  1988 

Pharmacy 

Ahmed,  Azza  F.,  Bloomfield,  NJ, 
513,246.28,  Long  Island  University, 
Brookville,  NY,  Pharmacy.  October 
1988 

Aly.  Nevein,  Bloomfield,  NJ,  512,107.39. 
Long  Island  University.  Brookville, 
NY,  Pharmacy,  February  1987 

Bennett,  Elizabeth  C,  Teaneck,  NJ, 
515.036.22,  Mercer  University. 
Atlanta,  GA,  Pharmacy,  June  1986 

Eruchie,  Anthonia  O.,  East  Orange.  NJ, 
524.891.00.  Long  Island  University, 
Brookville,  NY,  Pharmacy,  June  1980 

Jacob,  Robert  S..  Bayonne,  NJ, 
514.852.51,  Long  Island  University, 
Brookville.  NY.  Pharmacy.  February  • 
1985 

Milligan,  Patricia,  Forked  River,  NJ. 
$12,148.59.  Drake  University.  Des 
Moines.  lA.  Pharmacy,  December 
1982 


Onyekaba,  Ebere  E..  Newark.  NJ. 
523.703.34.  Long  Island  University, 
Brookville,  NY.  Pharmacy.  June  1986 

Podiatry 

Benson.  David  M..  Edison,  NJ. 

563.175.49.  California  College  of 
Pediatric  Medicine,  San  Franci.sco, 
CA,  Podiatry.  May  1988 

Chapel,  Charles.  Bricktown.  NJ. 

590,553.94.  Pennsylvania  College  of 
Podiatric  Medicine,  Philadelphia.  PA, 
Podiatry,  June  1984 

Fomian,  Steven.  Clementon,  NJ. 
5157.032.73.  Ohio  College  of  Podiatrii: 
Medicine,  Cleveland,  OH.  Podiatry, 
May  1984 

Gearv,  Ruhert  J.,  Bayunne,  NJ, 

595.929.50.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry,  June  1984 

Hegarty,  James  E.,  Cliffside  Park,  NJ, 
594,769.06,  Dr  William  SchoU  College 
of  Podiatric  Medicine.  Chicago,  IL, 
Podiatry,  May  1980 

Khaladj,  Morteza,  Iselin.  NJ. 
5148.555.02,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1986 

McAllister,  Joseph  F..  Hoboken,  NJ, 
5173,319.37,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry.  June  1988 

Oliver,  John  A.,  Linden,  NJ, 
5157,144.41,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1988 

Tortoriello,  Michael  J.,  Montclair.  NJ. 
526,135.16,  New  York  College  of 
Podiatric  Medicine,  New  York.  NY, 
Podiatry,  June  1983 

Turner,  Demi  M..  Newark.  NJ. 
5145,948.26.  New  York  College  of 
Podiatric  Medicine,  New  Vcrk.  NY, 
Podiatry.  June  1985 

Urbanek,  Michelle,  Flemington.  N|, 
554,970.23.  Pennsylvania  College  of 
Podiatric  Medicine.  Philadelphia.  PA. 
Podiatry,  June  1984 

Veterinary  Medicine 

Has.sey.  Marianne,  Clifton,  NJ, 
524"022.34,  Univ  of  Pennsylvania, 
Philadelphia.  PA.  Veterinary 
Medicine.  May  1989 

Meadows.  Quentin  O..  Pleasant vi lie.  NJ. 

536,341.65,  Tuskegee  University. 

Tuskegee,  AL,  Veterinary  Medicine. 

May  1985 
Porter,  Gina  M.,  Orange,  NJ,  5Bn,470.r>,5, 

Tuskegee  University,  Tuskegee,  AL, 

Veterinary  Medicine,  May  1985 
Smith,  Marsha.  Rumson,  NJ,  527.107.00. 

Tufts  University,  Boston.  MA. 

Veterinary  Medicine.  May  1987 


/Vt"»v  Mexico 

Allopathic  Medicine 

.San(;hez,  Ishmael  H..  \m  Luz,  NM, 
539,3.59.30.  University  of  New 
Mexico,  Albuquerque,  NM.  Allnpalhii: 
Medicine,  May  19H4 

(Chiropractic: 

Blow,  James  R  ,  Si  I  ver  City,  NM 

$19,423.61.  Parker  College  of 

Chiroprac:ti( ,  Dallas.  TX,  Chin;prn«;ti(:, 

Mart:h  1986 
Klkins,  Kelly.  Dona  Ana,  NM, 

$20,1.39.03.  Parker  College  of 

Cbiropractii .  Dallas,  TX,  (:hir«)pr.-»cti«:, 

April  19m 
McNeil,  Diane  J.,  l-a.s  Crui;as,  NM. 

$4,892.  JO,  Palmer  Qjllege  of 

Chiropractic.  Davenport.  lA, 

Chiropractic.  Det:enilH;r  1989 
Mitchell.  Donald  R.,  Alamogordo,  NM, 

$98,906.15,  Lite  College,  Marietta, 

GA,  Chiropracti*;,  September  1986 
Neira,  Alejandro,  Albuquerque,  NM. 

$52,845.17,  Palmer  ColU>ge  of 

Chiroprai.tic,  Davenporl,  lA, 

Chiropractic,  0«;lol)er  1986 
Nelson.  Christopher  G..  Albuqiienjue, 

NM,  $120,773.10.  Life  College. 

Marietta,  GA,  Chiropra«nic,  Mon;h 

1987 
Sacristan.  Juan,  Santa  Fe,  NM. 

$18,425.28.  Palmer  College  of 

Chiropractic  West.  San  Jose,  CA. 

Chiropractic,  June  1985 
.Schoos.  Robert  J.,  Belen,  NM, 

$24,658.02,  Texas  Chiroprai  lit 

College  Foimdation,  Pas,tdena,  TX. 

Chiroprairtic,  May  1982 
Sturgeon,  Jeffrey,  Albuquenjue,  NM, 

$36,499.98.  Cleveland  Chiropr;).  tic 

College.  Kcn.sas  City.  MO. 

Chiropractic,  May  1«90 

Dentistry 

Kunz.  Frederick  W..  Kuidoso.  NM, 
59,225.75.  Louisiana  St  Univ  Med  Clr, 
New  Orleans,  LA,  Denti.stry,  May 
1985 

Moye,  David  M.,  So<;orro,  NM, 
$6,739.50,  Univ  of  Missouri  Kaii.sas 
City,  Kansfl.s  City,  MO,  Dentistry.  May 
1991 

Neumann,  Barry  A.,  Alhuquenjue,  N'M, 
$15,989.51,  Marquette  University, 
Milwaukee,  WI,  D«'ntisfry,  De«  ember 
1982 

Health  Administration 

Jones,  Terence  T.,  Afbuqtienjut;.  NM, 
$52,954.81,  Univ  of  Southern 
Qilifomia,  Los  AngsJes,  fL\,  Health 
Administration,  May  19H6 

Optometry 

VVogksi;h.  David  C..  Santa  Fe,  NM, 
$19,053.56.  Pennsytvanta  CotU-f><e  of 
Optometry,  Philadelphia,  PA, 
Optometry,  May  1980 
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Osteopathy 

Connelly,  Chris  F.,  Albuquerque.  NM, 
$2,750.41,  Philadelphia  Co!  of 
Osteopathic  Medicine,  Philadelphia, 
PA,  Osteopathy.  June  1981 

Rico,  David,  Socorro.  NM.  $93,553.74, 
Oklahoma  Stale  University,  Tulsa, 
OK,  Osteopathy.  May  1986 

Podiatry 

Hughes.  Marilyn  G.,  Albuquenjue,  NM, 
$74,077.40,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1982 

Roth,  Jt'ffrey,  Alamogordo,  NM, 
$192,791.17,  Univ  of  Ostpo  Medii-jl  A 
Health  Si:ience,  Dt!s  Moines.  lA, 
Podiatry,  June  1987 

Neiv  York 
Allopathic  Medicine 

Abbott.  Brian.  Nyack,  NY,  $103,842.30, 
New  York  Medical  Cxillege,  Valhalla, 
NY,  Allopathic  Medicine,  June  1989 
Allen,  Mark  D.,  New  York,  NY, 
$135,222.88,  Meharry  Medical 
College,  Nashville,  TN.  Allop.?fhic 
Medicine,  May  1986 
Austin.  Scott  M.,  Freeport,  NY, 
$1 1,642.78,  Creighfon  University, 
Omaha,  NE,  Allopathic  Medicine. 
M.ny  1990 
Brooks,  Delroy  C,  Brooklyn,  NY, 
$88,950.17,  Meharry  Medi«;al  College. 
Nashville,  TN,  Allopathic  Medic;ine. 
May  1984 
Burrowes,  Wayne  R.,  Brtjoklvn,  NY. 
$7,825.03.  SUNY  Health  Sden<.e 
Center  Brooklyn,  Syracuse.  NY. 
Allopathic  Medicine,  May  1988 
(-ima.  Cri.stoforo.  Flushing.  NY, 
J82..594.57.  Finch  University  of 
Health  .S«;iences,  North  Chicago,  JL, 
Allopathic  Medicine,  June  1991 
Cohen,  Steven.  Belle  Harbor.  NY, 
$119,492.00,  New  York  Medical 
College,  Valhalla.  NY,  Allopafhii 
Medicine,  June  1990 
Condiotf),  Jay,  Bronx,  NY,  $2,611.43. 
SUNY  Health  Sciem*  Center 
Brooklyn,  Brooklyn.  NY.  AMop.ithii 
Medicine,  May  1991 
O-egledy,  Ferenc,  Long  Island  City,  NY. 
$55..341.34,  Brown  University, 
Providen«;e.  Rl,  Allopafhi«  Medicine. 
May  1H88 
D'Amico,  James  M.,  Hicksville,  NY, 
$106,763..56.  Washington  University, 
St  Louis,  MO,  Allop.nfhic  Medicine, 
May  1988 
Dean.  Gregory  E.,  New  York,  NY, 
$59,101.05".  Cohirahia  University, 
New  York,  NY,  Allopathic  Medicine, 
May  1988 
Diaz.  Fred  F..  Bronx,  NY,  $41,374.26, 
Albert  Einstein  Med  Col  of  Yeshiva 
Univ,  Bronx,  NY.  Allo|iath»i: 
Medidne,  June  Iflfl^ 


F.delman,  Martha.  Manha.s.set.  NY, 
$74,615.83,  Albert  Einstein  Med  Col 
of  Yeshiva  Univ,  Bronx,  NY, 
Allopathir.  Medii;ine.  June  198H 

Ldgar.  John,  New  York.  NY,  $41,257.64. 
Texas  Tef;h  l^niversity  Health  St  i 
Center,  Lubbock,  TX,  Allopathii: 
Medi«;ine.  May  1990 

p:lzey.  I^onard  D..  Mt  Vernon.  NY, 
$145.262.2fl,  Meharry  Medical 
Cx)llege.  Nasliville,  TN.  Allopathic     - 
Medicine,  May  1986 

Finney,  Deirdre,  New  York,  NY. 
$147,576.16.  East  Tennessee  .State 
University,  Johnson  City,  TN, 
Allopathic  Medicine,  May  1985 

Flores,  Cathrj-n,  Bronx,  NY,  $20,507.88. 
Albert  Einstein  Med  Col  of  Yeshiva 
Univ,  Bronx,  NY,  Allopathic 
Medic;ine.  June  1fl87 

Fogarty,  Janine,  Rochester.  NY, 
$6,196.78,  SUNY  Health  Science 
Center  Brooklyn.  Syracuse,  NY, 
Allopathir  Medicine,  May  1980 

Fucigna,  Robert.  New  York,  NY, 
$9,445.37.  Univ  of  Med  &  Dent  of 
New  Jersey.  Newark.  NJ,  Allopath  it 
Medicine.  May  1991 

(iailagher,  James.  Hicksville,  NY, 
$1,067.21.  SUNY  Health  Science 
Outer  Brrxjklyn.  Syracuse.  NY. 
Allopathir  Medicine,  May  1992 

(Gamble,  Oliver  W.,  Bronx.  NY. 
$26,043.12,  IL-ihnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1987 

(k>rdon,  Marcus.  New  York,  NY, 
$11,971.09.  Albert  Einstein  Me.l  Col 
of  Yeshiva  L'niv.  Bronx.  NY. 
Allopathir.  Medicine.  June  19H5 

Halbert.  Cyril  F..  Bronx.  NY.  $87,0.12  0<5. 
Georgetown  University,  Washington, 
DC,  Allopathic  Medicine,  May  1984 

Hunt.  I^eonard  A.,  St  Albans.  NY. 
$.56,951.75,  Meharry  Medical  College. 
Nashville.  TN.  Allopathic  Medicine. 
May  1987 

|ac;oby,  Avi,  Rego  Park.  NY. 
$163,885.06,  Hahnemann  University, 
Philadelphia,  PA.  Allopathic 
Medicine,  June  1984 

lohnson,  Chri.stopher  L.,  New  York.  NY. 
$.=5,603.33,  Harvard  Medtcuil  School. 
Boston,  MA,  Allopathic  Mcdic:ine, 
June  1989 

Kelhnan,  Raphael,  New  York,  NY. 
$21,269.86,  Albert  Einstein  Med  Col 
of  Yeshiva  Univ,  Bronx,  NY. 
Allopathic  Medicine,  June  1987 

Kindler,  Hedy  L.,  New  York.  NY, 
$3,578.15.  Suny  Buffalo.  Buffalo,  NY, 
Allopathic  Kledicine,  June  1989 

l.entol,  Lawn!nc:e  A..  Elmont,  NY, 
$174,468.17,  Ponce  School  of 
Medicine,  Ponc:»).  PR,  Allopathic 
Medii:ine,.)une  1986 

l.evy-Jones,  Maureen,  RotJiaway,  NY, 
$61 ,865.05,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark.  NJ,  Allopathic 
Medicine,  May  1985 
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Long,  Kimlyn,  Manhasset,  NY,  $662.27, 

Howard  University,  Washington,  DC, 

Allopathic  Medicine,  May  1990 
Lopez,  Raymond,  Nanuet,  NY, 

$56,177.05,  Ponce  School  of 

Medicine,  Ponce,  PR,  Allopathic 

Medicine,  May  1982 
Martinez,  Jose,  Brooklyn,  NY, 

$162,790.85,  Universidad  Central  Del 

Caribe.  Bayamon,  PR,  Allopathic 

Medicine,  May  1986 
McDaniel,  Ronnie  L.,  New  York,  NY, 

$87,978.80,  Univ  of  Pennsylvania, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1987 
McGilvery,  James  VV.,  New  York,  NY, 

$43,637.03,  Univ  of  Cincinnati. 

Cincinnati,  OH,  Allopathic  Medicine, 

June  1987 
Mcnulty,  John,  Middletown,  NY, 

$81,195.56,  Albany  Medical  College, 

Albany,  NY,  Allopathic  Medicine, 

May  1991 
Monk,  Melcher,  New  York.  NY. 

$5,846.47.  Univ  of  Illinois  Medical 

Center.  Chicago.  IL.  Allopathic 

Medicine.  June  1989 
Nicholson.  Charolette  M..  Bronx.  NY. 

$29,600.03.  Univ  of  Med  &  Dent  of 

New  Jersey.  Newark,  NJ.  Allopathic 

Medicine.  August  1986 
Normann.  Peter.  New  Windsor.  NY. 

$21,481.30.  Univ  of  Vermont. 

Burlington.  VT,  Allopathic  Medicine, 

June  1989 
Orellana.  Jose  J..  Bronx.  NY.  $3,865.95. 

Suny  Health  Science  Center  Brooklyn. 

Syracuse.  NY,  Aliop>athic  Medicine. 

May  1986 
Petit.  Felix  R..  Jamaica,  NY.  $4,546.12. 

Suny  Buffalo.  Buffalo.  NY.  Allopathic 

Medicine.  June  1990 
Pikoris.  Bernadette.  Brooklyn,  NY. 

$45,506.38.  New  York  Medical 

College.  Valhalla.  NY.  Allopathic 

Medicine.  June  1990 
Powell.  Craig,  Delmar.  NY.  $81,091.31. 

Wright  State  University.  Dayton.  OH. 

Allopathic  Medicine,  November  1985 
Prescod.  Glenn,  Jamaica.  NY. 

$41,178.49.  Dartmouth  Medical 

School.  Hanover,  NH.  Allopathic 

Medicine.  June  1988 
Ramos.  Carmen.  East  Meadow.  NY. 

$19,304.46,  Ponce  School  of 

Medicine,  Ponce,  PR,  Allopathic 

Medicine,  May  1991 
Ramos-Ayala,  Joel,  Flushing,  NY, 

$141,138.04,  Universidad  Central  Del 

Caribe,  Bayamon,  PR,  Allopathic 

Medicine,  May  1987 
Rashduni.  David  H..  Clffto'n,  NY. 

$4,657.70,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Allopathic 

Medicine.  June  1984 
Rector,  Joel  M..  New  York,  NY. 

$7,794.97.  Cuny  Mount  Sinai  School 

of  Medicine,  New  York.  NY. 

Allopathic  Medicine.  April  1989 


Reynolds.  Barbara.  Bronx.  NY. 

$29,302.73.  Hahnemann  University. 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1988 
Reynolds,  Howard  P..  New  York.  NY. 

$9,633.54.  Cornell  University  Medical 

College.  New  York.  NY.  Allopathic 

Medicine.  May  1987 
Rivera,  Pedro  P.,  New  York.  NY. 

$80,016.33.  Universidad  Central  Del 

Caribe.  Bayamon.  PR,  Allopathic 

Medicine,  May  1988 
Robinson.  Edward  E..  Bronx.  NY. 

$71,838.08,  Meharry  Medical  College. 

Nashville.  TN.  Allopathic  Medicine, 

May  1983 
Sablon.  Dimitri,  Brooklyn,  NY, 

$5,961.03.  Suny  Health  Science 

Center  Brooklyn.  Syracuse.  NY. 

Allopathic  Medicine.  May  1990 
Sanders.  Shirley  C.  Apo — New  York. 

NY,  $28,754.15,  Mayo  Medical 

School,  Rochester,  MN.  Allopathic 

Medicine.  May  1985 
Santiago,  Jose  J  A.  New  York.  NY, 

$95,682.83.  Temple  University, 

Philadelphia.  PA.  Allopathic 

Medicine.  June  1986 
Saunders.  Maurice.  Port  Washington. 

NY.  $120,004.73.  Albany  Medical 

College.  Albany.  NY,  Allopathic 

Medicine,  May  1986 
Scaccia,  Marcella,  Brooklyn,  NY, 

$4,601.41,  New  York  Medical  College. 

Valhalla.  NY.  Allopathic  Medicine. 

June  1989 
Scarfo.  Dan  J..  New  York.  NY, 

$23,461.30.  Suny  Health  Science 

Center  Brooklyn.  Brooklyn.  NY. 

Allopathic  Medicine.  June  1987 
Shaw.  Gary.  New  York.  NY.  $21,023.77, 

Cornell  University  Medical  College, 

New  York,  NY,  Allopathic  Medicine, 

May  1985 
Shell.  Valerie  A..  Pomona.  NY. 

$51,875.04,  Hahnemann  University. 

Philadelphia.  PA.  Allopathic 

Medicine.  June  1984 
Soto,  Lucy,  Throggs  Neck,  NY, 

$114,494.90,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1986 
Sparman,  Alfred,  Brooklyn,  NY. 

$110,493.06.  New  York  Medical 

College.  Valhalla,  NY,  Allopathic 

Medicine,  June  1990 
Stone.  Brian  A..  Bronx.  NY.  $62,587.05, 

Univ  of  Alabama  Birmingham. 

Birmingham.  AL.  Allopathic 

Medicine,  June  1985 
Sweeny.  Mark  A..  Buffalo,  NY, 

$3,001.36,  Suny  Buffalo,  Buffalo,  NY, 

Allopathic  Medicine.  July  1987 
Thornton.  Kenneth.  Brooklyn.  NY. 

$9,305.14.  Howard  University, 

Washington.  DC.  Allopathic 

Medicine,  May  1990 
Valentine,  David,  Mt  Vernon,  NY, 

$58,697.18,  Univ  of  Pittsburgh. 


Pittsburgh,  PA.  Allopathic  Medicine. 

June  1986 
Villeta.  Javier  J..  South  Richmond  Hill. 

NY.  $91,674.43.  Ponce  School  of 

Medicine.  Ponce.  PR.  Allopathic 

Medicine.  June  1984 
Vivot-Welber,  Norma  C,  New  York.  NY. 

$108,173.88.  Wayne  State  University. 

Detroit.  ML  Allopathic  Medicine,  June 

1987 
Walker.  Claude  A.,  Wyandanch.  NY, 

$2,133.11,  Suny  Health  Science 

Center  Brooklyn,  Brooklyn,  NY. 

Allopathic  Medicine.  June  1989 
Walters,  Joseph.  Bronx.  NY.  $47,887.07. 

Hahnemann  University.  Philadelphia. 

PA,  Allopathic  Medicine,  June  1981 
Weinberger,  Andre,  Brooklyn,  NY, 

$141,682.49.  Hahnemann  University, 

Philadelphia,  PA.  Allopathic 

Medicine.  June  1983 
Whyte.  Brian  W.,  Flushing.  NY. 

$7,915.35.  Temple  University. 

Philadelphia.  PA.  Allopathic 

Medicine.  June  1987 
Williams  IIL  Rolland  R..  North 

Tonawanda.  NY.  $253,944.09, 

Meharry  Medical  College,  Nashville. 

TN.  Allopathic  Medicine.  May  1986 
Wimbley.  Timothy  T..  New  York.  NY. 

$38,034.33.  Wright  State  University. 

Dayton.  OH.  Allopathic  Medicine. 

June  1985 

Chiropractic 

Alston.  Patricia.  New  York.  NY. 

$67,485.89.  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic.  April  1988 
Amato.  Vincent,  Brooklyn,  NY. 

$35,555r33.  National  College  of 

Chiropractic,  Lombard,  IL, 

Chiropractic,  August  1988 
Ambrosio,  Joseph  A..  Great  Neck,  NY. 

$6,492.91,  New' York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic.  April  1984 
Bee.  Christopher  R..  Holbrook.  NY. 

$32,385.53,  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic.  April  1987 
Bitet.  Scott.  Jamaica.  NY.  $22,124.95, 

Life  College,  Marietta.  GA. 

Chiropractic.  June  1986 
Brea,  Anthony.  Little  Neck,  NY. 

$30,841.95.  New  York  Chiropractic 

College,  Seneca  Falls.  NY. 

Chiropractic,  December  1982 
Bucher,  Gilles,  Bayville,  NY, 

$40,137.77,  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic.  August  1988 
Capovilla.  Craig.  Highland  Falls.  NY. 

$5,229.77.  Life  College.  Marietta,  GA. 

Chiropractic.  September  1985 
Cascone.  MicheHe  M..  Huntington.  NY, 

$24,918.16.  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic.  April  1984 
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Casella.  Angela,  Bronx.  NY.  $16,497.82. 
New  York  Chiropractic  College. 
Seneca  Falls,  NY.  Chiropractic. 
December  1989 
Chavez.  Patricia,  New  York.  NY, 
$15,406.77,  Cleveland  Chiropractic 
College.  Los  Angeles.  CA. 
Chiropractic.  December  1983 
Emerson,  Edwin.  Selden,  NY. 
$96,568.40.  New  York  Chiropractic 
College.  Seneca  Falls.  NY. 
Chiropractic,  April  1988 
Farewell.  Howard.  Garnerville.  NY, 
$12,560.15,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1984 
Farkas.  Carl,  Brooklyn,  NY.  $28,724.69. 
New  York  Chiropractic  College, 
Seneca  Falls,  NY.  Chiropractic. 
December  1991 
Ferguson.  Christopher  D.,  Brooklyn.  NY, 
$9,647.62.  Life  College.  Marietta,  GA, 
Chiropractic,  March  1987 
Fiore,  Dominick,  Waterloo,  NY, 
$90,058.16,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  December  1986 
Flood,  Lori  A.,  Buffalo,  NY.  $17,330.10. 
National  College  of  Chiropractic, 
Lombard,  IL,  Chiropractic,  December 
1986 
Frankel.  Tali  R..  Far  Rockaway.  NY. 
$11,364.45,  New  York  Chiropractic 
College,  Seneca  Falls,  NY. 
Chiropractic.  April  1987 
Ghigna.  Mary  L..  Bayshore,  NY, 
$53,394.87,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1984 
Gray,  A  L,  Woodmere,  NY.  $9,194.65, 
New  York  Chiropractic  College. 
Seneca  Falls.  NY.  Chiropractic, 
December  1990 
Green wald.  Lewis  A.,  Staten  Island,  NY, 
$6,897.42,  Life  College,  Marietta,  GA. 
Chiropractic,  June  1990 
Gurwitz,  Alan,  Rochester,  NY, 
$62,857.70,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1990 
Hogan,  Dennis.  Thiells,  NY,  $12,279.27, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
August  1989 
Horn,  Cari,  Syosset,  NY,  $25,854.30. 
Palmer  College  of  Chiropractic, 
Davenport,  lA,  Chiropractic,  March 
1989 
Hughes.  Jill,  Rocky  Point,  NY, 
$10,400.92,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1988 
Humbert,  Marti.  Massapequa,  NY. 
$54,988.02,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1988 
Jackson,  Jo  Ann,  Brooklyn,  NY, 
$13,156.67.  Life  College.  Marietta, 
GA.  Chiropractic.  December  1983 


Joergens.  Donald,  Staten  Island.  NY, 
$14,826.55,  New  York  Chiropractic 
College,  Seneca  Falls.  NY. 
Chiropractic.  December  1989 
Johnson.  Timothy  H..  Buffalo.  NY. 
$18,287.07,  Ufe  College.  Marietta. 
GA.  Chiropractic.  September  1983 
Johnston.  Mary.  Baldwin,  NY. 
$75,642.63,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic.  April  1988 
Keller.  William  D..  Tivoli.  NY. 
$91,485.11.  Northwestern  College  of 
Chiropractic,  Bloomington.  MN. 
Chiropractic.  December  1988 
Kern.  Arnold  E.,  Livingston  Manor.  NY, 
$13,488.12.  New  York  Chiropractic 
College,  Seneca  Falls.  NY, 
Chiropractic,  April  1984 
Kiss,  Kathleen  M.,  Shirley,  NY, 
$71,733.57.  New  York  Chiropractic 
College.  Seneca  Falls.  NY, 
Chiropractic.  April  1987 
Kle.  James  P..  Glen  Head.  NY, 
$56,910.10,  Ufe  College,  Marietta. 
GA,  Chiropractic.  December  1984 
Konigsberg.  Paul,  Cross  River,  NY, 
$9,370.81,  Logan  College  of 
Chiropractic.  Chesterfield,  MO, 
Chiropractic,  September  1983 
Koultukis,  Chris.  New  York,  NY, 
$3,088.08,  New  York  Chiropractic 
College.  Seneca  Falls,  NY, 
Chiropractic,  April  1985 
Lentini,  Salvatore,  Brooklyn,  NY, 
$7,065.09,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  September  1984 
Leung,  Leo  S.,  Flushing,  NY, 
$41,513.46.  New  York  Chiropractic 
College.  Seneca  Falls,  NY. 
Chiropractic,  April  1990 
Lisjak,  Craig  F.,  Eden,  NY,  $24,092.71. 
Life  College,  Marietta,  GA, 
Chiropractic,  De<;ember  1989 
Luca,  Robert  P.,  Brooklyn,  NY. 
$72,644.77,  Life  College,  Marietta. 
GA,  Chiropractic,  December  1986 
Margas,  Lillian  E.,  Hicksville,  NY, 
$35,493.30,  New  York  Chiropractic 
College.  Seneca  Falls.  NY, 
Chiropractic,  December  1990 
McCabe,  Peter  T..  Carmel.  NY. 
$32,660.54,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 
McCormack,  Wayne.  Liberty.  NY. 
$40,335.10.  New  York  Chiropractic 
College.  Seneca  Falls,  NY. 
Chiropractic,  April  1985 
McGowan.  Grace,  Blauvelt,  NY. 
$2,596.85,  Palmer  College  of 
Chiropractic,  Davenport,  lA. 
Chiropractic,  December  1987 
Medori,  John.  Garden  Citv.  NY. 
$28,499.61.  New  York  Chiropractic 
College.  Seneca  Falls,  NY, 
Chiropractic,  December  1986 
Moretti,  Jeffrey,  Poughkeepsie.  NY, 
$94,016.00,'New  York  Chiropractic 


Col  lege,  Seneca  Fal  Is,  NY, 

Chiropractic,  April  1989 
Musso,  Deborah  G.,  New  York,  NY, 

$2,038.22.  New  York  Chiropractic 

College,  Seneca  Falls.  NY, 

Chiropractic,  April  1987 
Nestler,  Kenneth,  New  Paltz.  NY. 

$31,440.88.  Ufe  College.  Marietta. 

GA.  Chiropractic.  June  1987 
Obadia.  Eric.  Greenlawn,  NY. 

$50,775.18.  New  York  Chiropractic: 

College.  Seneca  Falls.  NY. 

Chiropractic.  April  1986 
Patterson.  Arthur.  Staten  Island,  NY, 

$11,826.68,  Life  College,  Marietta. 

GA.  Chiropractic.  March  1983 
Pehush.  Marie.  Pelham,  NY.  $43,736.71. 

New  York  Chiropractic  College. 

Seneca  Falls,  NY,  Chiropractic,  April 

1985 
Penke,  Christopher  P.,  Tonawanda,  NY. 

$35,629.99,  National  College  of 

Chiropractic,  Lombard.  IL, 

Chiropractic,  December  1982 
Pepe-Kerr,  Celeste  C,  Port  Washington. 

NY,  $58,189.20,  Los  Angeles  College 

of  Chiropractic,  Whittier,  CA, 

Chiropractic,  December  1983 
Perez,  Dayse,  New  York,  NY, 

$96,189.59,  Life  College,  Marietta. 

GA,  Chiropractic.  March  1988 
Petrillo.  James  A..  Rochester.  NY. 

$45,771.89.  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic,  December  1984 
Pukancik.  Susan  S.,  Vestal,  NY, 

$6,603.93,  Life  College,  Marietta,  GA. 

Chiropractic.  July  1984 
Renz.  Howard  W..  Brooklyn.  NY. 

$20,757.69.  Cleveland  Chiroprac  tic 

College.  Kansas  City,  MO, 

Chiropractic,  January  1983 
Renzulli,  Diane.  Massapequa  Park,  NY. 

$2,253.35,  New  York  Chiropractic 

College,  Seneca  Falls,  NY. 

Chiropractic.  April  1985 
Rheault,  Robert  M.,  Moravia.  NY. 

$72,598.21.  Western  States 

Chiropractic  College,  Portland.  OR. 

Chiropractic,  December  1987 
Roesler-Sirlin,  Christine,  Plainview.  NY. 

$71,679.22,  New  York  Chiroprai;ti(: 

College.  Seneca  Falls.  NY, 

Chiropractic.  April  1988 
Rosner.  Jeffrey  S..  East  Patchoque.  NY. 

$584.84,  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic,  April  1984 
Ross,  Kimberly  A.,  Woodstock,  NY. 

$86,053.41,  New  York  Chiropractic 
College,  Seneca  Falls,  NY, 
Chiropractic,  April  1987 
Ryan  Burdett,  Denis  D.,  Riverdale.  NY. 
$117,334.25,  Life  College,  Marietta. 
GA.  Chiropractic,  March  1986 
Sandler,  Ellen  B.,  Glen  Cove,  NY, 
$54,621.52,  Life  College,  Marietta. 
GA,  Chiropractic.  March  1985 
Schack.  Richard  N.,  Jamaica,  NY, 
$100,417.20,  New  York  ChiropraUic 
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College.  Seneca  Falls.  NY, 

Chiropractic,  December  1987 
Schecher.  Valerie,  East  Meadow.  NY, 

$72,687.88.  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic,  April  1990 
Seymour,  Gary  S.,  Walden.  NY. 

$27,102.51,  Life  College.  Marietta. 

GA.  Chiropractic,  June  1983 
Shaw.  Donald  H.,  East  Hampton.  NY. 

$76,766.96.  Western  States 

Chiropractic  College.  Portland.  OR. 

Chiropractic.  December  igs,"; 
Silverstein,  Michael,  New  York,  NY, 

$28,159.46.  Life  Chiropractic  College- 
West.  San  Lorenzo.  CA.  Chiropractic. 

September  1986 
Slator.  Mary.  Sheds.  NY.  $21,378.78. 

Palmer  College  of  Chiropractic. 

Davenport.  L\.  Chiropractic.  October 

1986 
Smith.  Donna.  Portville.  NY. 

$26,083.35,  Logan  College  of 

Chiropractic.  Chesterfield.  MO. 

Chiropractic.  August  1988 
Smith.  Gertrude  M..  New  York.  NY, 

$79,243.44.  Life  College.  Marietta. 

GA.  Chiropractic,  December  1984 
Snipe,  Teresa  G.,  Jamaica,  NY, 

$46,913.04.  Life  College.  Marietta. 

GA.  Chiropractic.  March  1984 
Spanakos.  Michael.  Greenvale,  NY. 

$1,341.15.  Life  College,  Marietta.  GA. 

Chiropractic.  March  1985 
Staurides.  Angela  E..  Flushing.  NY. 

$27,988.54.  New  York  Chiropractic 

College,  Seneca  Falls,  NY, 

Chiropractic.  April  1986 
Stein.  Richard  E..  Highland.  NY. 

$25,733.49.  New  York  Chiropractic 

College.  Seneca  Falls,  NY, 

Chiropractic,  April  1989 
Streit,  Allan.  Bronx.  NY.  $12,324.07. 

National  College  of  Chiropractic. 

Lombard,  IL,  Chiropractic,  April  1984 
Sundin.  Doreen  A..  East  Islip.  NY. 

$35,993.50.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  June  1984 
Valvo.  Carl  L.  Yonkers.  NY.  $99,252.65, 

National  College  of  Chiropractic. 

Lombard.  IL.  Chiropractic.  August 

1985 
Viladesau,  Raymond  L.,  Massapequa, 

NY.  $13,899.42.  Life  College, 

Marietta.  GA.  Chiropractic.  October 

1982 
U'eber.  Richard  L..  Staten  Island.  NY. 

$18,148.42.  Life  College.  Marietta. 

GA.  Chiropractic.  March  1988 
U'heatley.  William  J..  Highland  Mills. 

NY.  $46,450.01,  New  York 

Chiropractic  College.  Seneca  Falls. 
'  NY.  Chiropractic.  December  1988 
Wilson,  Anthony,  Westbury,  NY, 

$13,839.27.  New  York  Chiropractic 

College.  Seneca  Falls.  NY. 

Chiropractic,  December  1991 
Zilker.  Wa>'ne.  New  Rochelle.  NY. 

$56,617.72.  Palmer  College  of 


Chiropractic  West.  San  Jose.  CA. 
Chiropractic,  September  1987 

Clinical  Psychology 

Bernard.  Theresa.  Ossining.  NY. 

$75.05 1. 10.  Univ  of  [Denver.  Denver. 

CO.  Clinical  Psychology,  August  1987 
Creelman.  Monica  L.,  Brooklyn,  NY, 

$4,228.31.  Adelphi  University, 

Garden  Citv.  NY.  Clinical  Psychology. 

May  1991  ' 
Kaplan.  Perry.  Mamaroheck,  NY. 

$18,651.09,  Teachers  College 

Columbia  University,  New  York.  NY. 

Clinical  Psychology.  May  1989 
Knight.  Patricia  A..  Sayville.  NY, 

$41,322.12,  Adelphi  University, 

Garden  City,  NY,  Clinical  Psychology. 

Mciy  1989 
Romeo.  Allen,  New  York.  NY. 

$39,195.57.  California  Sch.  of  Prof. 

Psych..  Alameda.  CA,  Clinical 

Psycholog . .  June  1989 
Talarico.  KKfiard,  New  York.  NY. 

$85,731.65,  California  Sch.  of  Prof. 

Psych.,  Aihambra,  CA,  Clinical 

Psychology,  September  1985 

Dentistr)' 

Agata,  Richard  C.  Brooklyn.  NY. 

$111,332.80,  Temple  University. 

Philadelphia.  PA,  Dentistry,  May  1984 
AUi-Graham.  William  R..  New  York. 

NY,  $1,870.52,  Fairleigh  Dickinson 

.University,  Teaneck,  NJ,  Dentistry, 

May  1984 
Bentley,  David  [..  Wellsville,  NY, 

$17,355.15.  Virginia  Commonwealth 

University.  Richmond.  VA.  Dentistry. 

August  1988 
Betelman,  Genady,  Brooklyn,  NY, 

$105,062.16.  Washington  University. 

St.  Louis.  MO.  Dentistry.  May  1990 
Boldt.  Harrison.  Brooklyn.  NY. 

$182,501.32.  New  York  University. 

New  York.  NY.  Dentistry.  June  1987 
Butler.  Marilyn.  Suffem.  NY, 

$106,397.31.  New  York  University, 

New  York,  NY,  Dentistry,  June  1986 
Caldwell,  Robert  J.,  Jamaica,  NY, 

$10,676.13,  Howard  University, 

Washington,  DC,  Dentistry,  May  1986 
Carja,  Sylvia,  Flushing,  NY,  $7,278.04, 

New  York  University,  New  York,  NY, 

Dentistry,  June  1992 
Chen,  Ronnie.  New  York.  NY, 

S2.971.03,  New  York  University,  New- 
York,  NY,  Dentistry.  June  1986 
Chibambo  Smith.  Gadi  M..  Haverstravv. 

NY.  $58,778.75.  Howard  University. 

Washington.  DC,  Dentistry.  May  1987 
Curtis.  Charles  R..  Flushing.  NY. 

$102,415.92,  Georgetown  University, 

Washington.  DC.  Dentistry.  May  1985 
Derosa.  Alan  A..  New  Paltz.  NY, 

$190,566.80.  Emory  University. 

Atlanta,  GA,  Dentistry,  May  1985 
Dibenedetto,  Mauro.  Massapequa,  NY. 

SI  10.795.79.  Tufts  University.  Boston, 

MA.  Dentistry,  May  1991 


Farkas,  Edward,  Brooklyn,  NY, 

$63,329.48,  New  York  University, 

New  York.  NY.  Dentistry.  June  1985 
Foster,  Grady,  Cambria  Heights,  NY. 

$32,768.55,  Howard  University. 

Washington.  DC.  Dentistry.  May  1983 
Classman,  Martin  J..  Briarcliff  Manor. 

NY.  $12,000.49.  Univ  of 

Pennsylvania.  Philadelphia.  PA. 

Dentistry.  May  1983 
Glicksberg.  Jerome,  Brooklyn.  NY. 

$1,583.93.  Univ  of  Detroit  Mercy. 

Detroit.  MI.  Dentistry,  May  1987 
Han,  Sok,  Woodside,  NY.  $93,016.83. 

Univ  of  Southern  California.  Los 

Angeles.  CA.  Dentistry.  May  1986 
Jacobson.  Robert.  Ossining.  NY, 

$133,541.82.  Marquette  University. 

Milwaukee.  VV'i,  Dentistry.  May  1990 
Joseph.  Leslie,  Queens,  NY, 

$119,330.90.  New  York  University. 

New  York,  NY,  Dentistry,  June  1987 
Kadoch.  David  D.,  Milbasin.  NY, 

$39,345.68.  New  York  University. 

New  York.  NY.  Dentistry.  June  1987 
Kline.  Kurt,  Olattsburgh,  NY, 

$138,949.19,  Boston  University 

Medical  Center,  Boston,  MA. 

Dentistry.  May  1990 
Kronengold.  Jack.  Forest  Hills.  NY, 

$151,634.75.  New  York  University. 

New  York.  NY.  Dentistry.  June  1987 
Kupetz.  Scott,  Hopewell  Junction,  NY, 

$122,997.21.  Fairleigh  Dickinson 

University.  Teaneck.  NJ.  Dentistry, 

May  1988' 
Onguner.  Yasemin.  Brooklyn,  NY, 

$34,170.68,  New  York  University. 

New  York.  NY.  Dentistry.  May  1992 
Perez.  Hector.  Bronx,  NY,  $63,561.98, 

New  York  University,  New  York,  NY. 

Dentistry,  October  1991 
Perez,  Nelson,  Brooklyn,  NY, 

$13,562.10,  New  York  University, 

New  York,  NY,  Dentistry,  June  1986 
Picker,  Tad  T.,  Bronx,  NY,  $90,373.98, 

New  York  University,  New  York,  NY. 

Dentistry.  June  1986 
Pollack.  Douglas  F..  New  York.  NY. 

$7,916.90.  New  York  University.  New 

York.  NY,  Dentistry,  June  1982 
Popa,  Dragos  D  B.  New  York.  NY. 

$137,485.24,  New  York  University. 

New  York.  NY.  Dentistry.  June  1985 
Resnansky,  Alexander.  Melville.  NY, 

$13,476.14.  SUNY  Stony  Brook.  Stony 

Brook.  NY.  Dentistry,  June  1991 
Schroder,  Aathony  M..  Middletown. 

NY,  531,639.57.  New  York  University. 

New  York.  NY,  Dentistry,  June  1984 
Schwartz.  Eric.  Long  Beach.  NY. 

$122,493.36.  Boston  University 

Medical  Center,  Boston,  MA, 

Dentistry,  June  1989 
Sherman,  Lynn  P..  Beach  Haven.  NY. 

$153,325.51.  Urtiv  of  The  Pacific.  San 

Francisco.  CA,  Dentistry.  September 

1983 
Stone.  Grace  G..  Roosevelt.  NY. 

$189,072.17,  Meharry  Medical 


College,  Nashville,  TN.  Dentistry,  May 

1985 
Stukes,  Susan  D.,  New  Rochelle,  NY, 

$2,194.64,  Howard  University, 

Washington,  DC,  Dentistry,  May  1985 
Thompson,  Fannye  F.,  Brooklyn.  NY. 

$27,740.48.  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark.  NJ,  Dentistry, 

May  1983 
Wiggins,  Christopher.  New  York,  NY, 

$66,362.94,  New  York  University. 

New  York,  NY,  Dentistry,  June  1989 
Williams,  Miriam,  Bronx,  NY, 

$35,921.34.  Howard  University. 

Washington,  DC,  Dentistry.  May  1982 
Wood,  Kevin  C,  Amherst,  NY, 

$49,277.84,  Howard  University. 

Washington.  DC,  Dentistry,  May  1983 
Woods,  Daemon  S.,  Watertown,  NY, 

$35,706.71,  Fairleigh  Dickinson 

University,  Teaneck,  NJ.  Dentistry, 

May  1990 
Yeates,  Terrance  C,  Brooklyn,  NY, 

$45,575.52,  Howard  University, 

Washington,  DC.  Dentistry.  May  1985 

Health  Administration 

Jansson,  Su.sanne  E.,  Westhampton 
Beach,  NY,  $25,949.09,  Washington 
University,  St  Louis,  MO,  Health 
Administration,  May  1986 

Optometry 

Pasarell,  Alan.  Washingtonville,  NY, 

$8,250.46,  SUNY  State  College  of 

Optometry,  New  York,  NY. 

Optometry,  July  1982 
Placide.  Frantz,  Rochester,  NY, 

$4,969.98,  SUNY  State  College  of 

Optometry,  New  York,  NY, 

Optometry,  June  1991 
Richland,  Warren  A.,  Brooklyn,  NY, 

$9,176.05,  New  England  College  of 

Optometry,  Boston,  MA,  Optometry, 

June  1985 
Rolinski,  Douglas,  Elmhurst,  NY, 

$9,330.81,  SUNY  State  College  of 
■     Optometry,  New  York,  NY, 

Optometry,  June  1984 
Tran,  Nguyen  C,  New  York,  NY, 

$26,031.45,  SUNY  State  College  of 
i     Optometry,  New  York,  NY, 

Optometry,  June  1986 

Osteopathy 

Adler,  Richard,  New  York,  NY, 

$41,708.12,  Univ  of  Osteo  Medical  & 
I     Health  Science,  Des  Moines,  lA. 
'     Osteopathy,  June  1984 

Anthony,  Melvin  E.,  New  York,  NY, 
$34,526.94,  Oklahoma  State 
University,  Tulsa,  OK,  Osteopathy, 
May  1990 

Bahazar,  Rodney,  Jamaica,  NY, 
$128,071.54,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA, 
Osteopathy,  May  1991 

Bennett-Bennett,  Bonnie  A.,  Point 
Lookout,  NY,  $207,267.63,  College  of 


Osteo  Med  of  the  Pacific,  Pomona, 

CA,  Osteopathy,  June  1986 
Driscoll,  William,  Mineola,  NY. 

$76,758.25,  New  York  College  of 

Osteopathic  Medicine,  Old  Westbury, 

NY.  Osteopathy,  June  1990 
Durojaye,  Ojebode,  Bronx,  NY, 

$26,580.21,  New  York  College  of 

Osteopathic  Medicine,  Old  Westbury, 

NY,  O.steopathy,  June  1993 
Gordon,  Barbara,  Spring  Valley,  NY. 

$135,068.81,  New  York  College  of 

Osteopathic  Medicine,  Old  Westbiirv', 

NY,  Osteopathy,  June  1989 
Gotlin,  Douglas,  Brooklyn.  NY. 

$114,036.72.  Nova  Southeastern 

University.  North  Miami  Beach,  FL, 

Osteopathy,  June  1990 
Homer.  Deborah,  Bronx,  NY, 

543,643.63,  New  York  College  of 

Osteopathic  Medicine,  Old  Westbury, 

NY.  Osteopathy,  June  1991 
Kelly,  James,  Port  Jefferson,  NY, 

$107,795.19,  Philadelphia  Col  of 

Osteopathic  Medicine,  Philadelphia. 

PA,  Osteopathy,  June  1984 
Kendrick,  Deborah  A..  Brooklyn,  NY, 

$628.01.  New  York  College  of 

Osteopathic  Medicine,  Old  Westbury. 

NY.  Osteopathy.  June  1988 
Mihalkis.  Georgia.  Bronx,  NY, 

$97,918.40,  Univ  of  0.steo  Medical  & 

Health  Science,  Des  Moines,  lA, 

Osteopathy,  June  1985 
Steinke,  Charles  T.,  Belle  Harbor,  NY. 

$200,885.56,  Univ  of  Health  Sciences, 

Kansas  City.  MO.  Osteopathy,  May 

1986 
Walfield,  Brad,  Kings  Park,  NY, 

$101,446.21,  Univ  of  Med  &  Dent  of 

New  Jersey,  Newark,  NJ,  Osteopathy, 

August  1988         '''' 

Pharmacy 

Glover,  Cheryl  M.,  Brooklyn,  NY, 

$44,310.62,  Long  Island  University, 

Brookville,  NY,  Pharmacy,  June  1987 
Haynes,  Robert,  Brooklyn,  NY, 

$17,044.98,  Long  Island  University, 

Brookville,  NY,  Pharmacy,  June  1987 
Ibeh,  Fidelas  A.,  Brooklyn,  NY, 

$14,378.42,  Long  Island  University, 

Brookville,  NY,  Pharmacy,  January 

1989 
Jusu,  Thomas  T.,  Brooklyn,  NY, 

$12,296.77,  Mercer  University, 

Atlanta,  GA,  Pharmacy,  June  1987 
Katz-Bierenbaum,  Gail  B.,  New  York, 

NY,  $4,194.08,  Long  Island 

University,  Brookville,  NY,  Pharmacy, 

June  1990 
Licciardello.  Alfred  A.,  Brooklyn.  NY, 

$8,716.01.  Long  Island  University. 

Brookville.  NY,  Pharmacy.  June  1986 
Ngoka,  Regina  N.,  Brooklyn,  NY. 

$3,498.63,  Long  Island  University. 

Brookville,  NY,  Pharmacy.  June  1984 
Romero,  Gerardo,  Brooklyn,  NY. 

$9,354.17,  Long  Island  University, 


Brookville,  NY,  Pharmacy,  0<.tober 
1986 
Terp,  Marie  A.,  New  York,  NY, 
$17,469.25,  Long  Island  University. 
Brookville,  NY,  Pharmacy,  June  1987 

Podiatry 

Aiello,  Lisa  A.,  Lake  Carmel.  NY, 
$62,513.47,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry,  June  1989 

Barry.  Patrick,  Flushing,  NY,  $3,787.31. 
New  York  College  of  Podiatric 
Medicine,  New  York,  NY,  Podiatry. 
June  1983 

Becker,  Russell  P.,  Queens  Village,  NY. 
$33,661.05,  Barry  University-Podiatric 
Med,  Miami  Shores,  FL,  Podiatry. 
May  1989 

Bernstein,  Jeffrey  S.,  New  York,  NY. 
$47,693.23.  New  York  College  of 
Podiatric  Medicine,  New  York.  NY. 
Podiatry,  June  1986 

BerquifJt,  Andrew  O..  Taberg,  NY. 
$116,589.43,  California  College  of 
Podiatric  Medicine.  San  Francisco. 
CA.  Podiatry,  May  1986 

Birnstill.  Albert,  Wappingers  Falls.  NY. 
$77,012.14.  Univ  of  Osteo  Medical  «: 
Health  Science.  Des  Moines.  lA. 
Podiatry.  May  1992 

Brown.  Kenneth  L..  Brooklyn,  NY. 
$60,169.46.  California  College  of 
Podiatric  Medicine.  San  Francisco. 
C.'\.  Podiatry.  May  1987 

Davidson.  Jon  J.,  Plainview.  NY. 
$185,363.10,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry,  June  1986 

Di  Napoli.  James  J.,  Lynbrook,  NY. 
$46,436.91,  Dr.  William  Scholl  Col  of 
Podiatric  Med.  Chicago,  IL.  Podiatry. 
May  1984 

Downes.  Robert  R.,  Commack,  NY. 
$169,330.60,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry,  June  1986 

Earle,  John.  Jamaica.  NY.  $32,285.70. 
New  York  College  of  Podiatric 
Medicine,  New  York,  NY,  Podiatry. 
June  1992 

Fanizzi,  Thomas,  Bayshore,  NY, 
$137,594.97.  New  York  College  of 
Podiatric  Medicine,  New  York.  NY. 
Podiatry,  June  1986 

Fink.  Robert  C,  New  York.  NY, 
$64,043.88,  Ohio  College  of  Podiatrit: 
Medicine.  Cleveland,  OH,  Podiatry. 
May  1982 

Grant'.  Albert  V..  New  York.  NY. 
$108,068.13.  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry.  June  1986 

Griffin.  Carlotta.  Rochester,  NY, 
$123,600.66,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry,  June  1988 

Hertz,  Zeev.  Brooklyn,  NY,  $73,968.12. 
New  York  College  of  Podiatric 
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Medicine,  New  York,  NY,  Podiatry. 
June  1990 
Herzlich,  Douglas  B..  Bronx.  NY. 
591,825.30,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY. 
Podiatry.  June  1984 
Kane.  Shalva,  Forest  Hills.  NY. 
$42,919.08,  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry,  June  1991 

Kantro.  Scott  R..  Forest  Hills.  NY. 
$48,833.89.  California  College  of 
Podiatric  Medicine.  San  Francisco. 
CA.  Podiatry.  June  1979 

Katz.  Alan.  Pomona.  NY,  $63,738.13. 
New  York  College  of  Podiatric 
Medicine.  New  York.  NY,  Podiatr>-. 
June  1986 

Kelly-Soluri.  Laura,  Farmingdale,  NY, 
$65,861.57,  New  York  College  of 
Podiatric  Medicine,  New  York.  NY. 
Podiatry,  June  1989 

Kirk.  Marshall,  Lake  Carmel.  NY. 
$80,979.38,  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry.  June  1989 

Kleinman.  Abraham,  Far  Rockaway,  NY. 
$20,550.12,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry.  June  1990 

Layton.  Stephen.  Wantagh,  NY. 
$33,726.52.  New  York  College  of 
Podiatric  Medicine,  New  York.  NY. 
Podiatry.  June  1989 

Ledino.  John.  Syracuse.  NY,  $42,603.89, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland.  OH.  Podiatry.  May  1983 

Lieman-Mathews.  Theodora  S.,  Staten 
Island,  NY,  $126,273.57,  New  York 
College  of  Podiatric  Medicine,  New 
York,  NY,  Podiatry.  June  1985 

Llewellyn.  Allan.  Brooklyn.  NY. 
$35,565.87.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry.  June  1984 

Lloyd,  Jay.  New  York.  NY,  $24,739.87, 
New  York  College  of  Podiatric 
Medicine,  New  York,  NY,  Podiatry, 
June  1986 

Mackey.  Oliver  C,  Flushing.  NY. 
$165,460.83.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry,  June  1988 

Melendez,  Angelina,  Bronx,  NY, 
$161,533.68.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry.  June  1989 

Mitchell.  Kenneth.  New  York.  NY. 
$30,437.27.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY, 
Podiatry.  June  1982 

Moy,  John,  New  York.  NY,  $90,739.89, 
New  York  College  of  Podiatric 
Medicine.  New  York,  NY,  Podiatry. 
June  1986 

Nash.  John  J..  Albany,  NY,  $3,376.49. 
New  York  College  of  Podiatric 
Medicine.  New  York.  NY.  Podiatry. 
June  1985 


Nelson.  Mark.  Yonkers.  NY. 

$155,697.55,  New  York  College  of 

Podiatric  Medicine,  New  York,  NY. 

Podiatry,  June  1985 
Paul.  Fitzpatrick,  New  York.  NY. 

$86,967.29.  New  York  College  of 

Podiatric  Medicine.  New  York.  NY. 

Podiatry.  June  1985 
Perkins.  Terence  M.,  Bronx,  NY, 

$106,280.16.  New  York  College  of 

Podiatric  Medicine.  New  York.  NY. 

Podiatry.  June  1989 
Pinnace.  Jeanette.  Bronx.  NY. 

$140,207.97,  New  York  College  of 

Podiatric  Medicine,  New  York,  NY. 

Podiatry.  June  1989 
Rogers,  Natalie,  Bronx.  NY,  $24,409.70. 

Ohio  College  of  Podiatric  Medicine. 

Cleveland,  OH.  Podiatry,  May  1989 
Sheahan.  Michael  D..  Staten  Island.  NY. 

$43,041.43.  New  York  College  of 

Podiatric  Medicine,  New  York,  NY, 

Podiatr>'.  June  1982 
Shelto.  Donna.  Jamaica.  NY,  $96,987.21, 

New  York  College  of  Podiatric 

Medicine,  New  York.  NY.  Podiatr\', 

June  1990 
Soleye.  Babatunde.  Hartsdale.  NY. 

$8,175.32,  New  York  College  of 

Podiatric  Medicine,  New  York,  NY. 

Podiatry,  June  1980 
Teusink.  Scott  H.,  Staten  Island.  NY. 

$180,205.10,  New  York  College  of 

Podiatric  Medicine,  New  York,  NY, 

Podiatfy,  June  1988 
Zawada,  Stanley  J..  Bayside.  NY. 

$113,862.91,  New  York  College  of 

Podiatric  Medicine,  New  York,  NY. 

Podiatry.  June  1984 

Public  Health 

Altheim,  Joy,  Nesconset,  NY. 
$10,366.62.  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Health,  January  1991 

Amu-Nnadi,  Sam,  Jamaica,  NY, 
$27,070.34.  Univ  of  Pittsburgh.     • 
Pittsburgh.  PA,  Public  Health,  August 
1987 

Paskilas,  Alexander,  New  Rochelle,  NY, 
$37,970.89,  Yale  University.  New 
Haven.  CT.  Public  HeaUh.  May  1987 

V'eterinar}-  M^icine  * 

Lane.  Mark  J..  Monroe.  NY.  $7,854.93. 

Univ  of  Florida.  Cainesville,  FL, 

Veterinary  Medicine,  May  1987 
VVeiskopf.  Joan.  Port  Chester,  NY, 

$35,726.78,  Tufts  University,  Boston. 

MA.  Veterinary  Medicine,  May  1989 

North  Carolina 
Allopathic  Medicine 

Battle.  Gordon  J.,  Greensboro,  NC, 

$6,226.50,  Michigan  State  University. 

East  Lansing.  MI.  Allopathic 

Medicine.  June  1990 
Bourne.  Jeanette  L..  Winterville.  NC. 

$2,389.38.  Univ  of  Massachusetts 


Worcester.  Worcester.  MA.  Allopathic 

Medicine.  June  1987 
Bunch  m.  John  D.,  Matthews.  NC, 

$9,635.60,  Medical  University  of 

South  Carolina,  Charleston,  SC, 

Allopathic  Medicine,  May  1982 
Cutler,  Kenneth  A.,  Durham,  NC, 

$24,933.78,  Eastern  Virginia  Medical 

School,  Norfolk,  VA.  Allopathic 

Medicine.  June  1984 
Douthit.  Jeffrey  K..  Winston  Salem.  NC, 

$23,676.08.  Wake  Forest  University. 

Winston-Salem.  NC.  Allopathic 

Medicine.  May  1987 
Hunter.  Lorenzo,  Greenville.  NC. 

$194,528.84.  Meharry  Medical 

College.  Nashville,  TN.  Allopathic 

Medicine,  May  198G 
Perry,  Wade  W.,  Durham,  NC, 

$19,340.64.  Hahnemann  University, 

Philadelphia.  PA.  Allopathic 

Medicine.  June  1985 
Stovall,  Vicki  M..  Winston  Salem.  NC. 

$62,648.85.  Wake  Forest  University. 

Winston-Salem.  NC.  Allopathic 

Medicine.  May  1987 
Williams,  Valjeanne,  Durham,  NC, 

$12,992.59.  Univ  of  Med  &  Dent  of 

New  Jersey.  Newark.  NJ.  Allopathic 

Medicine.  May  1986 

Chiropractic 

Austin  Jr.  Donald  E..  Sanford.  NC. 

$10,447.15,  Life  College.  Marietta. 

GA,  Chiropractic.  December  1986 
Collins.  William  W..  Hendersonville. 

NC.  $33,646.95.  Life  College.  Marietta. 

GA,  Chiropractic,  December  1982 
Coronado,  Rudolph.  Pembroke.  NC. 

$53,159.71.  Parker  College  of 

Chiropractic.  Dallas.  TX.  Chiropractic, 

January  1989 
Cox.  Janet  L..  Tyron.  NC.  $86,044.23. 

Los  Angeles  College  of  Chiropractic. 

Whittier.  CA.  Chiropractic.  April  1988 
Davies.  Bruce.  Dunn.  NC.  $85,782.06. 

Cleveland  Chiropractic  College. 

Kansas  City,  MO.  Chiropractic. 

January  1989 
Dawson.  Glenda  J..  Shelby.  NC. 

$119,375.32.  Life  College.  Marietta. 

GA,  Chiropractic.  September  1986 
Hall.  Scott  W..  Winston  Salem.  NC. 

$109,441.36.  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic.  September  1986 
Kerr,  Thomas.  Chariotte.  NC. 

$38,456.64.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  December  1984 
Mercer.  Lloyd  D..  Black  Mountain.  NC, 

$85,744.90.  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 
■    Chiropractic.  January  1989 
Nickels.  Steven  M..  Charlotte,  NC, 

$128,882.12,  Life  College.  Marietta, 

GA.  Chiropractic.  March  1986 
Reischman.  Grace  A..  Matthews.  NC. 

$18,296.78.  Logan  College  of 


Chiropractic,  Chesterfield,  MO, 

Chiropractic,  January  1986 
Reischman,  Timothy  T.,  Matthews,  NC, 

$8,798.21,  Logan  College  of 

Chiropractic,  Chesterfield,  MO. 

Chiropractic,  August  1985 
Williams,  Betty  Dale  F.,  Roxboro,  NC, 

$98,528.54,  Life  College.  Marietta. 

GA.  Chiropractic,  September  1985 
Williams,  James,  Andrews,  NC, 

$110,790.59.  Palmer  College  of 

Chiropractic,  Davenport,  lA,- 

Chiropractic,  December  1985 

Dentistry 

Gates,  Sanford  M.,  Randleman,  NC, 
$69,924.97,  Creighton  University, 
Omaha,  NE,  Dentistry,  May  1984 

Optometry 

Oxendine,  Tony,  Red  Springs,  NC, 
$14,934.41,  Pennsylvania  College  of 
Optometry,  Philadelphia,  PA, 
Optometry,  May  1988 

Stephens  Jr,  Ronald,  Denver,  NC, 
$32,984.41,  Southern  College  of 
Optometry,  Memphis,  TN.  Optometry, 
June  1988 

Pharmacy 

Thornton,  Douglas  E.,  Lucama,  NC, 
$10,960.94,  St  Louis  College  of 
Pharmacy,  St  Louis,  MO.  Pharmacy, 
May  1987 

Williams.  Kenneth  M.,  Durham,  NC, 
$7,069.68,  Long  Island  University, 
Brookville,  NY,  Pharmacy.  June  1990 

Podiatry 

Bolovc,  David,  Greensboro,  NC, 
$125,114.19,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1988 

Neumunz.  Gregory,  Hampstead,  NC, 
$38,359.66,  New  York  College  of 
Podiatric  Medicine,  New  York,  NY, 
Podiatry,  June  1987 

Quirke,  Clement,  Charlotte,  NC, 
$36,977.09,  New  York  College  of 
Podiatric  Medicine.  New  York,  NY, 
Podiatry,  June  1985 

Public  Health 

Eloi,  Emmanuel  E.,  Charlotte,  NC, 
$11,353.94,  Boston  University 
Medical  Center,  Boston,  MA,  Public 
Heahh,  May  1986 

Veterinary  Medicine 

Hayes,  Alphon.se,  Greensboro,  NC, 
$19,239.16,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine. 
May  1989 
Herring.  Mollie  E..  Pittsboro,  NC. 
I     $24,702.05,  Univ  of  Pennsylvania, 
i     Philadelphia,  PA,  Veterinary 
'     Medicine,  December  1983 


North  Dakota 

Chiropractir 

Trauger,  Gary  G.,  Watford  City,  ND, 
$61,418.38,  Palmer  College'of 
Chiropractic,  Davenport,  lA. 
Chiropractic,  June  1984 

Ohio 

Allopathic  Medicine 

Anyaji,  George,  Toledo,  OH, 

$144,659.63,  Medical  College  of  Ohio. 

Toledo,  OH,  Allopathic  Medicine, 

June  1987 
Bartnett,  Bruce  B.,  Twinsburg,  OH, 

$49,189.76,  Case  Western  Reserve 

University,  Cleveland,  OH,  Allopathic 

Medicine,  August  1985 
Berry,  Rush,  Westervillle,  OH, 

$21,533.07,  Univ  of  Illinois  Medical 

Center,  Chicago,  IL.  Allopathic 

Medicine,  June  1990 
Blackshere-RJchardson,  Eloise  C. 

Cincinnati,  OH,  $13,795.40,  Wright 

State  University,  Dayton,  OH, 

Allopathic  Medicine,  November  1985 
Blissenbach,  David  A.,  Gahanna,  OH, 

$8,290.35,  Wright  State  University. 

Da>1on.  OH,  Allopathic  Medicine, 

June  1982 
Clark-Cook,  Susan.  Fairborn,  OH, 

$4,245.14,  Wright  State  University, 

Dayton,  OH,  Allopathic  Medicine. 

August  1990 
Ellis,  Brenda  J.,  Dayton,  OH. 

$109,891.90.  Meharry  Medical 

College,  Nashville.  TN,  Allopathic 

Medicine.  May  1985 
Evans,  Catherine  L..  Columbus.  OH, 

$42,738.81,  Medical  College  of  Ohio, 

Toledo,  OH,  Allopathic  Medicine. 

June  1989 
Flood,  Wanda,  Massillon,  OH, 

$35,921.75,  Howard  University. 

Washington,  DC,  Allopathic 

Medicine,  May  1986 
Griffin,  Marcus,  Cincinnati.  OH, 

$79,675.17,  Wright  State  University, 

Dayton,  OH,  Allopathic  Medicine. 

June  1990 
Harley,  Carolyn,  Columbus,  OH. 

579,864.04.  Wright  State  University, 

Dayton,  OH,  Allopathic  Medicine. 

June  1987 
Heintzelman,  Kurt,  Columbus,  OH, 

$81,096.94,  Ohio  State  University, 

Columbus,  OH,  Allopathic  Medicine. 

June  1988 
Heuring,  Richard  R.,  Columbus,  OH. 

$16,420.24,  Univ  of  Cincinnati, 

Cincinnati,  OH,  Allopathic  Medicine, 

June  1987 
Ho-a-Lim,  Fredrick,  Cleveland.  OH. 

$51,486.94.  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine. 

May  1983 
Howard,  Anthony,  Cuyahoga  Falls.  OH. 

$181,836.15,  Meharry  Medical 


College,  Nashville,  TN,  Allopathic 

Medicine,  May  1986 
Jackson,  Steven  S.,  Columbus,  OH, 

$12,926.90.  Ohio  State  University, 

Columbus,  OH,  Allopathic  Medicine. 

June  1984 
Katsaros,  Demetrios,  Cleveland,  OH. 

$70,579.13.  Finch  University  of 

Health  Sciences,  North  Chicago,  IL. 

Allopathic  Medicine,  June  1990 
Mays,  Dewey  O.,  Dayton,  OH, 

$16,602.28.  Meharry  Medical  College, 

Nashville.  TN,  Allopathic  Medicine. 

May  1981 
McAnallen,  Curtis,  Gahanna,  OH, 

$26,453.81,  Marshall  University, 

Huntington,  WV,  Allopathic 

Medicine,  May  1990 
McKnight,  Timothy  J.,  Akron,  OH, 

$6,256.54.  Tufts  University.  Boston. 

MA,  Allopathic  Medicine,  June  1989 
McSurdy,  Bruce  J.,  North  Ridgeville, 

OH.  $72,432.99,  Univ  of  Cincinnati. 

Cincinnati,  OH.  Allopathic  Medicine. 

June  1990 
Mundy-Washington.  Deidria  V.,  Dayton, 

OH,  $10,598.00.  Wright  State 

University.  Dayton.  OH,  Allopathic 

Medicine,  June  1988 
Needham,  Brett  B.,  Cincinnati,  OH, 

$31,070.89.  Ohio  State  University. 

Columbus.  OH.  Allopathic  Medicine. 

June  1984 
Nemore  Jr.  George.  Dayton,  OH, 

$28,511.58,  Wright  State  University. 

Dayton,  OH,  Allopathic  Medicine. 

September  1985 
Parks,  Derrick  D.,  Dayton,  OH. 

$6,004.63,  Wright  State  University. 

Dayton,  OH,  Allopathic  Medicine. 

September  1985 
Passalacqua.  Paul.  Maumee,  OH. 

$12,660.78.  Medical  College  of  Ohio. 

Toledo.  OH.  Allopathic  Medicine. 

June  1986 
Pate-Glover.  Valerie  J.,  Cleveland,  OH. 

$80,176.28.  Wright  State  University. 

Dayton.  OH,  Allopathic  Medicine. 

June  1984 
Perry.  Victor.  Toledo.  OH,  $181,579.49. 

Medical  College  of  Ohio,  Toledo.  OH. 

Allopathic  Medicine,  June  1986 
Peterson,  Frank  R.,  Cleveland  Heights. 

OH,  $71,638.08,  Wright  State 

University,  Dayton,  OH,  Allopathic 

Medicine,  June  1988 
Putzi,  Judith  L.,  Cincinnati,  OH, 

$107,048.11.  Wright  State  University. 

Dayton.  OH.  Allopathic  Medicine. 

June  1984 
Rozier,  Frederick.  Columbus.  OH. 

$47,530.41.  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  August  1982 
Shook,  Scott,  Columbus,  OH, 

$64,976.44,  Wright  State  University 

Da\1on,  OH,  Allopathic  Medicine. 

June  1988 
Shuman,  Ralph  W.,  Toledo,  OH. 

$47,255.85.  Medical  College  of  Ohio. 


UMI 
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Toledo.  OH.  Allopathic  Medicine. 
June  1984 
Silas,  Charles  C.  Dayton.  OH, 

5137.686.86.  Wright  State  University. 
Da>1on.  OH.  Allopathic  Medicine. 
June  1987 

Tonwe,  Tutse  D..  Cleveland.  OH, 

$227,047.31.  Wright  State  University. 

Da\ton,  OH.  Allopathic  Medicine. 

May  1985 
Torres.  Jose  A..  Cleveland,  OH, 

$125,471.38.  Universidad  Central  Del 

Caribe.  Bayamon.  PR.  Allopathic 

Medicine.  May  1986 
UhUr.gcr.  Donald,  Cincinnati,  OH. 

$5,336.65.  Wright  State  University. 

Dayton,  OH,  Allopathic  Medicine, 

luxie  1992 
Venable.  Walter,  Beavercreek,  OH, 

S33.751.58,  Wright  State  University. 

Dayton.  OH.  Allopathic  Medicine, 

Fune 1983 
White.  Linda  Lee  Samso,  Marion.  OH. 

$51,102.76.  East  Tennessee  State 

University.  Johnson  City,  TN, 

Allopathic  Medicine,  May  1984 
Yates.  James  E.,  Jackson.  OH, 

5106.556.87,  Wright  State  University. 
Dayton.  OH,  Allopathic  Medicine, 
June  1986 

Chiropractic 

Adams,  Stephen  C.  Portsmouth,  OH. 
$84,742.67.  Palmer  College  of 
Chiropractic.  Davenport,  lA, 
Chiropractic,  June  1989 

Akinpelu.  Enoch  A.,  Mason.  OH. 
S12.425.96.  Life  College,  Marietta, 
C.\.  Chiropractic,  September  1984 

Beltakis.  David,  Cleveland.  OH, 
$24,963.85.  Palmer  College  of 
Chiropractic  West,  San  Jose.  CA. 
Chiropractic.  March  1991 

Bovvers,  Thomas,  Toledo.  OH. 
$76,728.50,  National  College  of 
Clhiropractic,  Lombard,  IL. 
Chiropractic.  December  1986 

Burke-Evanoff.  Anne.  Westerville,  OH. 
$22,111.54.  Northwestern  College  of 
Chiropractic.  Bloommgton,  MN. 
Chiropractic.  August  1985 

Burke-Evanoff,  James  M.,  Westerville, 
OH.  $4,283.95,  Northwestern  College 
of  Chiropractic.  Bloomington,  MN, 
Chiropractic,  December  1984 

Canipana,  Thomas  M.,  Cleveland.  OH. 
557,611.40,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1985 

Drotar.  Christopher  J.,  Toledo.  OH. 
S7.'3.436.18.  Palmer  College  of 
Chiropractic,  Davenport.  lA. 
Chiropractic.  March  1985 

Fenstermaker-Easley.  Sarah.  West 
Union.  OH.  $12,876.43,  Palmer 
College  of  Chiropractic,  Davenport, 
lA,  Chiropractic,  September  1983 

Howard  Jr.  Daniel  L.,  Milford,  OH, 
$31,385.76.  Cleveland  Chiropractic 


College.  Kansas  City,  MO. 

Chiropractic.  January  1990 
Hunter.  Donald  E..  Fairborn.  OH. 

$46,171.31,  Pahner  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  September  1984 
Kinney.  Lue  B..  Dayton,  OH.  $66,938.73. 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic,  May 

1985 
Lorts,  Deanna  L,  Cincinnati,  OH, 

$58,709.59.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic,  September  1986 
McClain.  Donald  W..  Cleveland.  OH. 

$30,585.33.  Logan  College  of 

Chiropractic,  Chesterfield,  MO. 

Chiropractic.  December  1988 
Monbarren.  John  W..  Lakewood.  OH, 

$19,724.56.  Life  College.  Marietta. 

GA.  Chiropractic,  June  1990 
Nagode,  Dale,  Middlebucg,  OH, 

$3,179.14,  Life  Chiropractic  College- 
West.  San  Lorenzo.  CA,  Chiropractic, 

June  1985 
Oetzel.  Stephen  L..  Wilmington,  OH, 

$38,132.03.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  June  1986 
Parigros.  John.  Sylvania,  OH, 

$61,952.09,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1987 
Scanlon,  Mark,  Cincinnati.  OH. 

$4,981.51.  Palmer  College  of 

Chiropractic,  Davenport.  lA, 

Chiropractic.  February  1991 
Schone,  Jerry  O.,  Reynoldsburg,  OH, 

$3.8 17.86,' Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  October  1986 
Schumacher,  Douglass  E.,  Dayton,  OH, 

$79,081.21,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1986 
Schvvan.  Douglas  A.,  Toledo,  OH. 

S2.208.06.  Palmer  College  of 

Chiropractic,  Davenport.  L\. 

Chiropractic,  December  1982 
Shihadeh.  Ahmad.  Columbus.  OH. 

53,011.54,  Life  College,  Marietta,  GA. 

Chiropractic,  March  1991 

Clinical  Psychology 

■  Daugherty,  Paula  G.,  Trotvvood,  OH, 

$1,004.46,  Wright  State  University. 

Dayton,  OH.  Chnical  Psychology. 

August  1989 
Howard,  Kimberly  S.,  Springfield,  OH, 

$16,172.90.  Wright  State  University. 

Da)rton,  OH,  Clinical  Psychology. 

August  1989 
Turner,  Hugh,  Elyria,  OH,  $20,197.53, 

Florida  Institute  of  Technology, 

Melbourne,  FL.  Clinical  Psychology. 

August  1984 

Dentistry 

Ajandeh.  Abt)a,  Cleveland,  OH. 
$103,561.68.  Case  Western  Reserve 


University.  Cleveland,  OH.  Dentistry, 

May  1990 
Allen.  Sherman.  Cleveland,  OH, 

$66,051.78.  Howard  University. 

Washington.  DC.  Dentistry.  May  1988 
Ball,  John.  Cleveland,  OH.  $8,588.35, 

Case  Western  Reserve  University. 

Cleveland.  OH.  Dentistry,  May  1985 
Bohonek.  Stanislav.  Cleveland,  OH. 

$69,918.52,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

May  1987 
Brightman,  Brenda,  Cleveland.  OH, 

$70,010.24,  Case  Western  Resf'r\'e 

University,  Cleveland,  OH.  Dentistry, 

May  1988 
Butler,  Tracey  A.,  Cincinnati.  OH, 

$10,131.50,  Univ  of  Louisvili;-. 

Louisville,  KY.  Dentistry.  Mav  1991 
Costaras,  Bill,  Westlake,  O'H. 

$24,012.89.  Case  Western  Roi^crve 

University.  Cleveland.  OH,  Dt-ntistry, 

May  1987' 
Denham,  Audrey,  Columbus,  OH. 

$12,127.09,  Ohio  State  University. 

Columbus.  OH,  Dentistry.  June  1984 
Easley.  Wayland.  Shaker  Heights.  OH. 

$86,791.48.  Case  Western  Reserve 

University,  Cleveland.  OH,  Dentistry. 

May  1990 
Falkenhain.  Scott,  Westerville,  OH, 

$3,891.99,  Univ  of  Missouri  Kansas 

City.  Kansas  City.  MO.  Dentistry.  May 

1989 
Fellner,  Thomas  G.,  Gallon.  OH. 

$2,852.05,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry. 

May  1989 
Gross,  Bonnie  B.,  Columbus,  OH, 

$34,330.35,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry. 

May  1986 
Holiday,  Tanya,  Columbus.  OH, 

$126,535.15,  Meharry  Medical 

College,  Nashville,  TN,  Dentistry,  May 

1988 
Jeffreys,  Carl  E.,  Cincinnati,  OH. 

$95,871.35.  Washington  University.  St 

Louis,  MO,  Dentistry,  May  1989 
Jones,  Pedro  R.,  Cleveland,  OH. 

$184,282.74.  Meharry  Medical 

College.  Nashville.  TN,  Dentistry,  May 

1983 
Jordan,  Martin  E.,  Cleveland.  OH. 

$5,541.42.  Howard  University. 
Washington.  DC.  Dentistry.  May  1990 
Kollat,  Dana  G..  Columbus.  OH. 

$40,226.13,  Ohio  State  University. 

Columbus,  OH.  Dentistry,  June  1989 
Lancour.  Michelle  M..  Gahanna,  OH, 

$2,389.85.  Ohio  State  University. 

Columbus.  OH.  Dentistry.  June  1991 
Lesinski,  Mary  C,  Cleveland.  OH. 

$13,462.71.  Case  Western  Reser%'e 

University,  Cleveland,  OH,  Dentistry. 

May  1985 
Mack  Jr.  William.  Brookfield,  OH, 

$177,635.02,  Case  Western  Reserve 

University.  Cleveland,  OH.  Dentistrv. 

May  1987 


Marburger,  Garth.  Lake  Mihon.  OH. 

$6,651.59.  Ohio  State  University, 

Columbus,  OH.  Dentistry,  June  1989 
Massengale  Jr.  Lendell.  Cincinnati.  OH, 

$76,156.12.  Meharry  Medical  Ciollegn, 

Nashville,  TN,  Dentistry,  May  1982 
Mattson,  Kenneth,  Blufflon,  OH, 

$125,399.65,  Loma  Linda  University, 

Loma  Linda,  CA,  Dentistry,  June  1983 
Mays.  Ealy  E.,  Dayton,  OH,  $95,348.15, 

Mehnrry  Medical  College,  Nashville, 

TN,  Dentistry,  May  1987 
McCune,  Thomas  S.,  Cleveland,  OH. 

$115,394.28,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

May  1988 
Meade.  Madeline,  Parma,  OH, 

$20,104.76,  Case  Western  Reserve 

University,  Cleveland,  OH.  Dentistry, 

May  1988 
Obester,  David  A..  Columbus,  OH, 

$128,950.46,  Ohio  State  University. 

Columbus,  OH,  Dentistry,  June  1986 
Riemenschneider,  Kurt,  Worthington, 

OH,  $28,543.30,  Case  Western  Reserve 

University,  Cleveland.  OH.  Dentistry, 

May  1990 
Slack,  Croig,  Columbus,  OH,  $19, .309.23, 

Ohio  Slate  University,  Columbus,  OH, 

Dentistry,  June  1987 
Stanfar,  Anthony,  North  Royalfon,  OH. 

$7,038.86,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

May  1988 
Stiggers,  Donald.  Shaker  Heights.  OH, 

$4,474.03,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry, 

May  1990 
Taylor,  Michael  S.,  Columbus,  OH. 

$48,639.99,  Tufts  University,  Boston, 

MA,  Dentistry.  June  1989 
Villaire,  Matthew  J.,  Qeveland  Heights, 

OH.  $175,452.54,  Case  Western 

Reserve  University,  Cleveland,  OH, 

Dentistry,  May  1986 
Zaun,  Timothy  M.,  Lakewood.  OH, 
$57,182.63,  Case  Western  Reserve 
University,  Cleveland,  OH,  Dentistry, 
December  1986 

Health  Administration 

Chowdhry,  Raja  R.,  Cincinnati,  OH, 
$88,566.11,  Xavier  University, 
Cincinnati,  OH.  Health 
Administration,  August  1983 

Daniels,  Quincy  C,  Cincinnati,  OH, 
$9,571.15,  Xavier  University, 
Cincinnati,  OH,  Health 
Administration,  December  1988 

Dickerson.  Gayle.  Qncinnati,  OH, 
$16,146.15,  Xavier  University, 
Qncinnati,  OH,  Health 
Administration,  May  1986 

Jackson,  Cynthia  E.,  Cincinnati.  OH. 
$5,852.87,  Xavier  University, 
Qncinnati.  OH,  Health 
Administration,  December  1987 


Optometry 

Peiisio,  Mario,  Willougliby,  OH, 
$3,509.25,  New  England  College  of 
Optometry.  Boston,  MA,  Optometry, 
June  1987 

Osteopathy 

Basedow,  William,  St  Marys.  OH, 

$134,800.98,  Univ  of  Osteo  Medical  & 

Health  Science,  Des  Moines.  L\, 

Osteopathy,  June  1985 
Brody.  Francee  A.,  Youngstown,  OH. 

$121,380.50,  Univ  of  Heahh  Sciences. 

Kansas  City,  MO.  Osteopathy,  M.iy 

1987 
Girter,  Larry  E..  Youngstown,  OH, 

$16,827.61,  Univ  of  Osteo  Medical  A 

Health  Science.  Des  Moines,  lA, 

Osteopathy,  May  1993 
Fifer,  Shirley  S.,  Mariemonf,  OH, 

$175,873.34,  Univ  of  Osteo  Medical  ft 

Health  Science,  Des  Moines,  L\, 

Osteopathy,  June  J  985 
Greene,  Larry  J.,  Portsmouth,  OH, 

$22,100.20,  Oklahoma  State 

University,  Tulsa,  OK,  Osteopathy, 

May  1993 
Smilek,  Martin,  Cuyahoga  Falls.  OH. 

$28,086.29.  Ohio  University,  Athens, 

OH,  Osteopathy,  June  1991 

Pharmacy 

Cognetti,  Richard  A.,  Elida.  OH, 
$8,557.67.  Ohio  Northern  University, 
Ada,  OH,  Pharmacy,  May  1989 

Gary,  Mark,  Cincinnati,  OH,  $12,065.96, 
Mas.sachusetts  College  of  Pharmacy, 
Boston,  MA,  Pharmacy,  June  1987 

Howard,  Willard  W.,  Dayton,  OH, 
$30,277.72,  Howard  University, 
Washington,  DC,  Pharmacy,  May  1985 

Okunbor,  Friday,  Cleveland,  OH, 
$10,593.19.  Creighton  University, 
Omaha,  NE,  Pharmacy,  August  1987 

Podiatry 

Anda,  Peter  M..  Twinsbur«.  OH, 

$25,331.60,  Ohio  College  of  Podiatrii, 

Medicine,  Cleveland,  OH,  Podiatry, 

May  1989 
Chestang.  Leo  A..  Cleveland,  OH, 

$155,823.24,  Ohio  College  of  PodiaUic 

Medicine,  Cleveland,  OH.  Podiatry. 

May  1984 
Coffey,  Patrick,  Troy,  OH,  $101,974.16, 

Ohio  College  of  Pediatric  Medicine. 

Cleveland,  OH,  Podiatry.  May  1982 
Day,  Clara  Ruth  E.,  Shaker  Heights,  OH, 

$125,471.76,  Ohio  College  of  Pediatric 

Medicine,  Cleveland,  OH,  Podiatry. 

May  1988 
Erkard  Jr,  James  T.,  Kent,  OH, 

$33,493.97,  Ohio  College  of  Podiatrii. 

Medicine,  Cleveland,  OH,  Podiatry, 

May  1982 
Friday,  Steve  M..  Youngstown,  OH. 

$6,090.20,  Ohio  Collegp  of  Podiatrii; 

Medicine,  Cleveland,  OH,  Podiatry, 

June  1987 


Glover,  Geraldine.  Cleveland.  OH, 
$116,623.46.  Ohio  College  of  Podiatri.; 
Medicine,  Cleveland.  OH.  Podiatry, 
May  1986 
c;oris.se.  Guy  R..  Richmond  Heights.  OH, 
$168,037.31,  Ohio  College  of  Podiatric 
Medicine,  Cleveland.  OH,  Podiatry 
May  1986 
Grad,  Bennet,  Cindnnati.  OH, 
$34,313.36,  Ohio  College  of  Podiatric 
Medicine.  Cleveland,  OH.  Podiatry, 
May  1983 
Harris.  Lawrence  J..  Shaker  Heights,  OH, 
$125,127.30,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1986 
Mi  nton .  Wayne  E. ,  Cleveland ,  OH, 
$194,688.64.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
June  1988 
Otto.  David  E..  Willoughby,  OH, 
$210,486.25,  Ohio  College  of  Podiatric; 
Medicine,  Cleveland,  OH.  Podiatry, 
May  1985 
Perry,  Valerie  J.,  Qeveland  Hmghts,  OH. 
$12,413.84.  Ohio  College  of  Podiatric 
Medicine,  Qeveland,  OH.  Podiatry, 
May  1991 
Rodgers,  Larry  A..  Cleveland,  OH, 
$190,397.51 ,  Ohio  College  of  Podiatrii; 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1986 
Salem,  Atiyeh  A..  Cleveland.  OH, 
$72,287.57.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH.  Podiatry. 
May  1981 
Serrano,  Nydia,  Lmain.  OH, 
$122,412.16.  Ohio  College  of  Podiatric 
Medicine,  Geveland.  OH.  Podiatry, 
May  1988 
Shonlcwiler,  Waher  S..  Columbus,  OH, 
$10,612.11,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1983 
Siggers,  Ralph  A.,  Berea.  OH, 
$175,085.37,  Ohio  College  of  Podiatric 
Medicine.  Cleveland,  OH,  Podiatry, 
June  1987 
Taylor,  Elton.  Cleveland,  OH. 
$71,208.65,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry. 
May  1990 
Villier,  Carlton.  Qncinnati.  OH, 
$212,021.37,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry. 
May  1984 
Vinegar.  Barbara,  Cleveland,  OH. 
$67,710.15,  Ohio  College  of  Podiatrii: 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1991 
Winters,  Mark  I.,  University  Heights. 
OH,  $95,570.58,  Ohio  College  of 
Podiatric  Medicine,  Cleveland,  OH, 
Podiatry-,  May  1985 

Public  Health 

Jones,  Donald  A.,  Cleveland  Heights, 
OH,  $24,825.59,  Loma  Linda 
University,  Loma  Linda,  CA,  Public 
Health,  June  198.1 
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Veterinary  Medicine 

Emans,  Susan  M.,  Columbus.  OH. 
$3,718.62.  Ohio  State  University. 
Columbus.  OH,  Veterinary  Medicine. 
June  1987 

Oklahoma 

Allopathic  Medicine 

Bemey.  Joseph  P..  Oklahoma  City.  OK. 
$31,131.42.  Univ  of  Texas  Hlth  Sci 
Cntr  San  Antonio.  San  Antonio,  TX. 
Allopathic  Medicine,  May  1983 

Boschee,  Pamela,  Tulsa.  OK.  $7,712.46, 
Univ  of  North  Dakota,  Grand  Forks, 
ND,  Allopathic  Medicine,  May  1988 

Bowlan,  Timothy,  Edmond,  OK, 
$18,725.98,  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK. 
Allopathic  Medicine.  July  1984  . 

Brown.  Douglas.  Claremore,  OK, 
$23,655.68,  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City,  OK, 
Allopathic  Medicine,  June  1985 

Fincher,  Mark  L.,  Duncan,  OK, 
$21,239.38,  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City,  OK, 
Allopathic  Medicine,  June  1983 

Chiropractic 

Atwell,  Sandra  L.,  Shawnee,  OK. 

$123,653.87.  Life  College,  Marietta. 

GA.  Chiropractic,  March  1986 
Billingmeier.  Arthur  A..  Bethany.  OK. 

$135,937.34.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic,  April  1986 
BundricK,  Doyle,  Edmond,  OK. 

$22,871.47.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  May  1989 
Cooper  Jr.  Robert  C,  Tulsa.  OK. 

$77,141.81.  Cleveland  Chiropractic 

College,  Kansas  City,  MO. 

Chiropractic.  September  1986 
Cothran,  Lonnie  A.,  Poteau,  OK, 

$66,687.90,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  April  1987 
Guinn.  Michael.  Ponca  City.  OK, 

$96,918.32.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  January  1986 
Harms.  Eugene  G..  Skiatook,  OK, 

$49,835.38,  Life  College,  Marietta. 

GA.  Chiropractic.  October  1982 
Henderson.  Raymond,  Edmond,  OK, 

$73,410.04,  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  August  1986 
Jones.  James.  Wynnewood,  OK. 

$5,242.15.  Texas  Chiropractic  College 

Foundation.  Pasadena.  TX. 

Chiropractic,  August  1991 
Lockhart,  Barry.  Tulsa.  OK.  $68,279.68. 

Parker  College  of  Chiropractic,  Dallas, 

TX,  Chiropractic,  September  1988 
Maker,  James  A.,  Oklahoma  City,  OK, 

$18,208.59,  Cleveland  Chiropractic 


College,  Kansas  City.  MO. 

Chiropractic.  September  1984 
Owens.  Gregory.  Claremore.  OK. 

$62,270.74.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  December  1986 
Shuey.  Stephen  C.  Claremore.  OK. 

$1,203.61.  Palmer  College  of 

Chiropractic,  Davenport.  lA. 

Chiropractic.  March  1986 
VVynn.  Leo  H..  Henryetta.  OK. 

$60,416.98.  Cleveland  Chiropractic 

College,  Kansas  City.  MO. 

Chiropractic,  September  1984 

Dentistry 

Howell,  Richard  R.,  Oklahoma  City,  OK, 
$10,568.92,  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City,  OK. 
Dentistry.  December  1983 

Johnson,  Todd,  Choctaw,  OK, 
$27,006.18.  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City.  OK, 
Dentistry,  June  1986 

McGee,  Amie  A.,  Gore.  OK,  $39,175.15, 
Univ  of  Oklahoma  Health  Sciences 
Center,  Oklahoma  City,  OK.  Dentistry. 
June  1986 

McKeel.  Wade.  Tulsa.  OK,  $8,379.78. 
Univ  of  Oklahoma  Health  Sciences 
Center.  Oklahoma  City.  OK.  Dentistry. 
June  1988 

Shoeleh,  Hossein  M..  Washington.  OK, 
$38,496.21.  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK, 
Dentistry.  June  1991 

Shoeleh.  Vicki  P.,  Washington,  OK, 
$97,870.89,  Oral  Roberts  University. 
Tulsa.  OK,  Dentistry,  June  1989 

Smith,  Curtis,  Midwest  City.  OK. 
$9,411.34.  Univ  of  Oklahoma  HeaUh 
Sciences  Center.  Oklahoma  City.  OK. 
Dentistry,  June  1987 

Streight,  John  A.,  Ponca  City,  OK. 
$68,153.12.  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK, 
Dentistry.  June  1985 

Optometry 

Mahoney.  Robert.  Tulsa.  OK. 

$159,010.68.  Illinois  College  of 

Optometry.  Chicago,  IL.  Optometry. 

May  1987 
Thompson-Venable.  Kristie  L.,  Edmond, 

OK,  $38,104.11,  Northeastern  State 

University.  Tahlequah,  OK, 

Optometry,  May  1986 

Osteopathy 

Almack,  Richard  C,  Tulsa,  OK. 

$32,582.70,  Oklahoma  State 

University,  Tulsa,  OK,  Osteopathy, 

May  1986 
Auxter,  Thomas  M..  Kelleyville,  OK. 

$206,257.22.  Kirksville  Col  of 

Osteopathic  Medicine,  Kirksville. 

MO,  Osteopathy,  June  1986 
Laughlin.  Sidney  C,  Shawnee,  OK, 

1$67 ,469.64,  Oklahoma  State 


University,  Tulsa,  OK,  Osteopathy, 

June  1981 
Mackey,  Cynthia  K..  Oklahoma  City. 

OK.  $220,564.53,  Oklahoma  State 

University,  Tulsa,  OK,  Osteopathy, 

June  1984 
Manning.  Ralph  E.,  Tulsa,  OK, 

$24,743.51,  Kirksville  Col  of 

Osteopathic  Medicine,  Kirksville, 

MO,  Osteopathy.  June  1991 
Miller.  Susan  M..  Tulsa.  OK.  $50,985.40. 

Oklahoma  State  University.  Tulsa. 

OK,  Osteopathy.  May  1985 
Ott,  Margie.  Tulsa,  OK.  $21,527.74. 

Oklahoma  State  University.  Tulsa. 

OK,  Osteopathy,  May  1990 
Woods.  Billy  J.,  Oklahoma  City,  OK, 

$116,061.51.  Oklahoma  State 

University,  Tulsa.  OK.  Osteopathy. 

February  1983 
Zahasky  Jr,  James  J..  Oklahoma  City. 

OK.  $44,517.82.  Oklahoma  State 

University.  Tulsa.  OK.  Osteopathy, 

May  1986 

Public  Health 

Dibie,  Cyril  N.,  Oklahoma  City,  OK, 
$1,441.38.  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK, 
Public  Health,  December  1989 

Ihekona,  Augustine  E.,  Oklahoma  City, 
OK,  $21,084.61,  Univ  of  Oklahoma 
Health  Sciences  Center.  Oklahoma 
City,  OK,  Public  Health,  May  1985 

Nnokam,  Kennedy  L,  Oklahoma  City, 
OK,  $16,371.68,  Univ  of  Oklahoma 
Health  Sciences  Center.  Oklahoma 
City,  OK.  Public  Health.  May  1988 

Oregon 

Allopathic  Medicine 

Alcox,  Gordon,  Portland,  OR, 
$52,920.07,  Univ  of  Oklahoma  Health 
Sciences  Center,  Oklahoma  City,  OK, 
Allopathic  Medicine,  June  1987 

Durham,  Maureen  M.,  Milwaukie,  OR. 
$54,461.95.  Univ  of  Connecticut 
Health  Center,  Farmington.  CT, 
Allopathic  Medicine.  May  1982 

Stirgus,  Kent  L..  Portland.  OR. 
$36,857.01.  Univ  of  Colorado  Health 
Science  Center.  Denver.  CO. 
Allopathic  Medicine.  May  1988 

Zeme.  Mark  L.  Ashland.  OR,  $6,195.41. 
Univ  of  Michigan.  Ann  Arbor.  MI. 
Allopathic  Medicine.  May  1987 

Chiropractic 

Boyd,  Patrick  J.,  Eugene,  OR 
$108,271.25,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1986 

Brown.  Lorin  J..  Aloha.  OR,  $88,320.82, 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  clecember 
1987 

Bums,  Charles  C,  Gresham.  OR, 
$50,097.29,  Western  States 
Chiropractic  College,  Portland.  OR.      i 
Chiropractic.  June  1986  | 


Bull  lier.  William  C,  For«sl  Grove,  OR, 
$10,395.37,  Western  Slates 
Chiroprai.-tic  College,  Portland,  OR, 
Chiropractic.  June  1992 
Campbell.  Dennis  L..  Salem,  OR. 
$55,837.97.  Western  Sl.itin? 
Chiropractic;  College,  Porll.ind.  OH, 
Chiropractic,  June  1986 
Gather,  Robert  D.,  Portland.  OK. 
$44.0.50.48,  Western  States 
Chiropractic  College,  Portland  OR, 
Chiropractic,  June  1984 
Clark,  Dorothy,  Aumsville,  OR 
$29,046.64,  We.stem  Slates 
Chiropractic  College,  Portland.  OR. 
Chiropractic,  June  1989 
Coburn.  Sarah  H.,  Portland,  OR, 
$39.8.'-j7.32.  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  August  1985 
Cooper,  Steven  M.,  Gresham,  OR. 
$36,239.66,  Western  Stales 
Chiropractic  College,  Portland.  OR, 
Chiropractic,  Dei;ember  1992 
Crandell,  Robyn  G.,  Portland,  OR, 
.     $22,826.60,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN. 
Chiropractic,  June  1991 
Drabik,  Stephen,  Ashland,  OR, 
$24,011.42,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropractic,  March  1988 
Ed.son,  Lysanji  A.,  Portland,  OR, 
$10,889.26.  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA, 
Chiropracti«:,  September  1989 
Falk,  Harold  S.,  Eugene,  OR,  $94,987..53, 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA,  Chiropractic,  April  1986 
Hempstead,  Kenneth,  Portland,  OR, 
$72,326.60,  Western  Stales 
Chiropractic  College,  Portlami,  OR, 
Chiropractic,  June  1987 
Hicks,  Brent  M.,  Portland.  OR, 
$16,426.31,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  August  1986 
Hundagen,  Joyce  M.,  Portland,  OR, 
$32,866.64,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  June  1987 
Huntley,  Norbert  E..  Portland,  OR, 
$90,686.08, 1,os  Angeles  College  ol 
Chiropractic,  Whittier,  rj\. 
Chiropractic,  December  1987 
lones,  Christine,  Beaverton,  OR, 
$51,461.73,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  September  1988 
King,  Douglas  R.,  Corliett,  OR, 
$37,0.'i7.09,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  June  1989 
Martin,  Thomas  W.,  Portland,  OR, 
$35,450.31,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  December  1983 
Matthews,  Thalia  P.,  Portland,  OR, 
$22,164.81,  Parker  College  of 


Chiropractic.  Dallas,  TX,  Chiropractic, 
April  1986 
Muhr,  Frank  F.,  Eugene.  OR.  $3,517.59. 
Los  Angeles  College  of  Chiropractic, 
Whittier,  CA.  Chiroprartic.  April  1988 
Murphy,  Shelia,  Portland,  OR, 
$52,947.32.  Western  States 
Chiropractic  College,  Portland.  OR, 
Chiropractic,  December  1987 
Palmblad,  Michael  K.,  Henniston.  OR 
$59,036.64,  Western  Slates 
Chiropractic  College,  Portland.  OR, 
Chiropractic,  December  1984 
Piatt,  Caroline,  Portland,  OR, 
$30,547.57,  Logan  College  of 
Chiropractic,  Chesterfield.  MO. 
Chiropractic,  April  1988 
Reehl.  Michelle,  Grants  Pass  OR. 
S7.599.ll,  Palmer  College  of 
Chiropractic,  Davenport,  lA. 
Chiropractic,  June  1982 
Rolland,  Steven  B..  CorvalUs.  OR. 
$129,040.75,  Western  States 
Chiropractic  College,  Portland,  OR, 
ChiroDractic,  June  1986 
Scofield,  Leslie  A.,  Eugene,  OR, 
$3,471.88,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1986 
Sprauer,  Vincent  C.  Milwaukie,  OR, 
$6,377.63,  Western  States 
Chiropractic  College,  Portland,  OR. 
Chiropractic,  June  1986 
Sloltz.  William  D.,  Grants  Pa.ss.  OR. 
$4a.,561.95.  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  December  1984 
Tamasky,  Gideon  M.,  Salem,  OR,     " 
$19,757.34.  Western  States 
Chiropractic  College,  Portland,  OR. 
Chiropractic,  December  1982 
Templeton,  Joel  A.,  Portland,  OR, 
$58,660.34,  Western  States 
Chiropractic  College.  Portland.  OR. 
Chiropractic,  June  1985 
Warner.  Brent  B.,  Portland,  OR, 
$60,205.23,  Western  States 
Chiropractic  College,  Portland.  OR, 
Chiropractic,  June  1985 
West,  VVeldon.  Portland.  OR. 
$74,306.76,  Western  States 
Chiropractic  College,  Portland.  OR, 
Chiropractic,  June  1986 
Wheeler,  Trev,  Ontario,  OR, 
$103,642.69.  Western  States 
Chiropractic  College.  Portland,  OR, 
Chiropractic,  December  1988 

Dentistry 

Cooney,  Carey,  Beaverton,  OR, 
$42,033.04.  Oregon  Health  Science 
University,  Portland,  OR,  Dentistry, 
June  1990 

Tilson,  Charles  E..  Lake  Oswego,  OR, 
$37,675.07,  Washington  University,  St 
Louis,  MO,  Dentistry,  May  1985 

Podiatry 

Alderson.  James  J.,  Boring,  OR. 
$215,994.25.  Ohio  College  of  Pediatric 


Medicine.  Cleveland,  OH,  Podiatry, 

May  1986 
Bailey,  Brian  K.,  North  Bend,  OR, 

$153,857.15,  California  College  of 

Pediatric  Medicine,  San  Francisco, 

CA,  Podiatry,  May  1987 
Belknap,  John,  Sandy.  OR,  $109,655.34. 

California  College  of  Podiatric 

Medicine,  San  Francisco,  CA, 

Podiatry.  May  1988 
Caproitfi,  Dale  D.,  West  Linn,  OR, 

$157,963.76,  Ohio  College  of  Podiatric 

Medicine,  Cleveland,  OH,  Podiatry, 

May  1982 
Rizzi,  Raymond,  Portland,  OR, 

$87,256.26.  California  College  of 

Podiatric  Medicine,  San  Francisco. 

CA,  Podiatry,  May  1991 
Zook,  Gerald  P.,  Eugene,  OR, 

$29,242.48,  California  College  of 

Podiatric  Medicine.  San  Francisco. 

CA,  Podiatry,  May  1983 

Pennsylvania 
Allopathic  Medicine 
Allison,  Toni.  Philadelphia.  PA. 
$13,395.28.  Temple  University, 
Philadelphia.  PA.  Allopathic  " 
Medicine,  June  1982 
Auerbach-Heller,  Barbara  W,, 
Philadelphia,  PA,  $91,391.42,  Univ  of 
Pennsylvania,  Philadelphia,  PA, 
Allopathic  Medicine,  May  1983 
Baumgarten,  Miriam,  Bala  Cynwyd.  PA, 
$11,550.96.  Suny  Stony  Brook,  Stony 
Brook,  NY,  Allopathic  Medirjne,  June 
1991 
Bearden.  Frank  L.,  PilLsburgh.  PA. 
$37,157.71,  Rush  University.  Chicago. 
IL,  Allopathic  Medicine,  December 
1980 
Benson,  Glen  N.,  Chester,  PA. 
$23,753.32,  Penn  State  University, 
Hershey,  PA,  Allopathic  Medicine, 
May  1985 
Davenport,  Lorenzo,  Philadelphia,  PA, 
$75,942.05.  Temple  University. 
Philadelphia,  PA,  Allopathic 
Medicine,  May  1985 
Difrancesco,  Eileen,  Dunmore,  PA. 
$90,728.35,  Temple  University, 
Philadelphia,  PA,  Allopathic  ' 
Medicine,  May  1989 
Fisher,  George  E.,  Philadelphia,  PA, 
$146,793.55,  Thomas  Jefferson 
University,  Philadelphia,  PA. 
Allopathic  Medicine,  June  1987 
(iarcia,  Richard,  Philadelphia,  PA, 
$2,221.78,  Univ  of  Med  &  Dent  of 
New  Jersey,  Newark,  NJ,  Allopathic 
Medicine,  May  1992 
Gilroy,  Anne  F.,  Ardmore,  PA, 
$128,201.95.  Medical  College  of 
Pennsylvania,  Philadelphia,  PA, 
Allopathic  Medicine,  June  1985 
Cuidolti,  Janice  L,  Philadelphia.  PA, 
$49,698.17,  Hahnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1986 
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Harris.  John.  Philadelphia,  PA, 

$14,407.49,  Hahnemann  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1988 
Hawkins,  William  N.,  Philadelphia,  PA. 

$81,344.55,  Meharry  Medical  College, 

Nashville,  TN,  Allopathic  Medicine, 

May  1989 
Hicks,  Eric,  Philadelphia,  PA, 

$16,196.32,  Univ  of  Pennsylvania, 

Philadelphia,  PA,  Allopathic 

Medicine,  May  1987 
Hill,  James,  Philadelphia,  PA, 

$127,739.61,  Meharry  Medical 

College,  Nashville.  TN.  Allopathic 

Medicine,  May  1988 
Howard,  Leslie  A.,  Philadelphia,  PA, 

$60,583.01,  Temple  University. 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1988 
Johnson,  Howard  D.,  Bridgeville,  PA, 

$9,198.85,  Penn  State  University. 

Hershey.  PA,  Allopathic  Medicine, 

May  1990 
Jones,  Ronald  M.,  Philadelphia,  PA, 

$21,468.35,  SUNY  Buffalo,  Buffalo, 

NY,  Allopathic  Medicine,  June  1988 
Kozikowski,  Joseph,  Media,  PA, 

$9,473.19.  Johns  Hopkins  University, 

Baltimore,  MD,  Allopathic  Medicine, 

May  1990 
Lansky,  Philip  S..  Philadelphia,  PA, 

$43,955.58,  Univ  of  Pennsylvania, 

Philadelphia,  PA.  Allopathic 

Medicine,  May  1982 
Lott,  Jacquecola,  Philadelphia,  PA, 

$178,267.42,  Meharry  Medical 

College,  Nashville,  TN,  Allopathic 

Medicine,  May  1986 
Mamby,  Audley,  Philadelphia,  PA, 

$158,381.67,  Univ  of  Wisconsin 

Madison,  Madison,  WI,  Allopathic 

Medicine,  May  1986 
McCormick,  Timothy  P.,  Pittsburgh,  PA. 

$168,191.72,  Hahnemann  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1985 
Mills,  Randell,  Cochranville,  PA, 

$64,142.15,  Har\'ard  Medical  School, 

Boston,  MA,  Allopathic  Medicine, 

June  1986 
Mobley,  Derrick,  Philadelphia,  PA, 

$100,800.35.  Medical  College  of 

Pennsylvania,  Philadelphia,  PA. 

Allopathic  Medicine,  May  1986 
Mumie,  Lawrence,  Hazelton,  PA, 

$23,837.94,  Hahnemann  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1982 
Peterson,  Kirby  K.,  Philadelphia,  PA, 

$52,941.29,  Univ  of  Illinois  Medical 

Center,  Chicago,  IL,  Allopathic 

Medicine.  June  1989 
Poleon.  Mercedes  L..  Philadelphia.  PA, 

$95,450.35,  Hahnemann  University, 

Philadelphia,  PA,  Allopathic 

Medicine,  June  1986 
Shepherd.  Stuart  J..  Philadelphia.  PA, 

$19,393,82,  Stanford  University, 


Stanford,  CA,  Allopathic  Medicine. 
June  1989 

Smith,  Horatio  L.,  Pittsburgh,  PA, 
$9,591.91,  Morehouse  School  of 
Medicine.  Atlanta,  GA.  Allopathic 
Medicine,  May  1990 

Smith,  Paulette  M..  Philadelphia,  PA, 
$77,196.86.  Medical  College  of 
Pennsylvania.  Philadelphia,  PA, 
Allopathic  Medicine,  June  1989 

Tumberg,  Martha  A.,  Stroudsburg,  PA, 
$15,083.26,  Medical  College  of 
Pennsylvania,  Philadelphia,  PA, 
Allopathic  Medicine,  June  1982 

Ward,  Stephanie  A..  Philadelphia,  PA, 
$5,901.39,  Penn  State  University, 
Hershey,  PA.  Allopathic  Medicine. 
May  1980 

Chiropractic 

Balan.  William  J.,  Bensalem,  PA, 

$82,590.79.  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1983 
Bompiani,  Cataldo,  Dallastown,  PA, 

$941.48.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  June  1984 
Dinardo,  Anthony  A.,  Philadelphia,  PA. 

$26,108.44,  National  College  of 

Chiropractic,  Lombard.  IL. 

Chiropractic,  April  1984 
Fail  la,  Robert  R.,  HazeUon,  PA, 

$22,547.58,  New  York  Chiropractic 

College.  Seneca  Falls,  NY, 

Chiropractic,  December  1983 
Goleburn,  Joel,  Pittsburgh,  PA, 

$12,974.15,  Los  Angeles  College  of 

Chiropractic.  Whittier.  CA. 

Chiropractic.  December  1983 
Hanes.  Robert  B..  King  of  Prussia,  PA, 

$10,117.91,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1984 
Home,  Patricia  A.,  Philadelphia,  PA, 

$68,429.54,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1987 
Labarre,  Scott  D.,  Bethleham,  PA. 

$10,244.91,  Palmer  College  of 

Chiropractic,  Davenport.  lA. 

Chiropractic,  June  1986 
MacDonald,  Frank,  Allentovvn,  PA, 

$84,348.66,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1988 
Mazero,  Robert,  Duncannon,  PA, 

$98,347.96,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1984 
Miller,  John.  Pittsburgh,  PA,  $32,281.70, 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic,  May 

1987 
Mistretta,  John  P.,  Hermitage,  PA, 

$45,718.67,  Palmer  College  of 

Chiropractic,  Davenport,  lA. 

Chiropractic,  March  1988 
Noll.  Michael  D.,  Chambersburg,  PA, 

$50,915.94,  Palmer  College  of 


Chiropractic,  Davenport,  lA, 

Chiropractic,  December  1988 
Norpel  Jr,  Joseph  W.,  North  Wales,  PA. 

$71,471.01.  Life  College.  Marietta, 

GA,  Chiropractic,  December  1985 
Ragan.  Howard  W..  Drexel  Hill,  PA, 

$6,638.60,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1986 
Roebuck,  James  N.,  North  Wales,  PA, 

$62,369.63,  Logan  College  of 

Chiropractic.  Chesterfield,  MO, 

Chiropractic.  August  1985 
Ross,  Roger  R.,  Wallingford,  PA, 

$46,822.37,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  August  1985 
.Saunders,  James  P.,  Wallingford,  PA, 

$69,387.16,  National  College  of 

Chiropractic,  Lombard,  IL. 

Chiropractic.  May  1983 
Savelli.  Christine  A.,  Bethleham,  PA, 

$40,687.25,  Life  College,  Marietta. 

GA,  Chiropractic,  December  1988 
Solomon,  Joy  S.,  Pittsburgh,  PA, 

$18,726.56,  Life  College,  Marietta, 

GA,  Chiropractic,  March  1992 
Stasko,  Edward  G.,  Pittsburgh,  PA, 

$30,200.29,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1984 
Storer.  John  J..  Camp  Hill,  PA, 

$45,714.28,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic,  April  1986 
Trodden,  Scott,  New  Castle,  PA, 

$25,195.31,  Parker  College  of 

Chiropractic,  Dallas,  TX,  Chiropractic, 

September  1991 
Wachter,  John  P.,  Pittsburgh.  PA. 

$64,762.43,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  September  1984 
Waite,  William  C,  Mcmurry,  PA, 

$27,052.95,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1982 
Wakefield,  William  C,  Pittsburgh,  PA. 

$3,103.59,  Palmer  College  of 

Chiropractic,  Davenport,  lA. 

Chiropractic,  June  1985 
Waldman,  Andrew  D.,  Pittsburgh,  PA, 

$28,255.10,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1988 
Warrick,  Dennis,  Ligonier,  PA, 

$72,108.19,  Life  College,  Marietta. 

GA,  Chiropractic.  September  1985 
Wiegand,  Paul  J..  Danville,  PA, 

$29,507.74,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1984 

Clinical  Psychology 

Brando,  Nora,  Feaster\'ille,  PA. 

$80,417.61.  Hahnemann  University. 

Philadelphia.  PA.  Clinical 

Psychology.  June  1990 
Morris.  Russell  D..  Philadelphia.  PA, 

$35,511.18,  Adelphi  University. 
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Garden  City.  NY,  Clinical  Psychology. 

May  1988 
Mouzon,  Laquetta  O..  Philadelphia,  PA, 

$15,520.19,  Hahnemann  University, 

Philadelphia,  PA,  Clinical 

Psychology,  June  1988 
Penny,  Patricia,  Perkasie,  PA, 

$39,468.16,  Yeshiva  University.  New 

York,  NY,  Clinical  Psychology,  June 

1989 

Dentistry 

Alston-Davis,  Diedra  D.,  Pine  Forge.  PA, 
$81,553.60,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1983 
Bamhart,  Jerome,  Pittsburgh,  PA, 
$65,661.96,  Univ  of  Pittsburgh, 
Pittsburgh,  PA,  Dentistry,  June  1988 
Baron,  Lawrence,  Philadelphia,  PA. 
$71,426.41,  Temple  University. 
Philadelphia,  PA,  Dentistry,  April 
1990 
Bartolazo.  Ar\'in  K.,  Philadelphia,  PA, 
$118,267.17,  Temple  University. 
Philadelphia,  PA.  Dentistry,  January 
1989 
Berger,  David  L.,  Wampum,  PA, 
$37,979.79,  Univ  of  Pittsburgh, 
Pittsburgh,  PA,  Dentistry,  June  1988 
Bigdeli,  Javad,  Penn  Valley,  PA, 
$20,366.13,  Columbia  University, 
New  York,  NY,  Dentistry,  May  1984 
Browning,  Lois  E.,  Peach  Bottom,  PA, 
$38,779.86,  Temple  University, 
Philadelphia,  PA,  Dentistry,  jiine 
1985 
Bume  Jr,  James  P.,  Scranton,  PA, 
$7,219.88,  Georgetown  University, 
Washington,  DC,  Dentistry,  May  1989 
Chacker,  Laurence  G.,  Philadelphia,  PA, 
$32,516.82,  Univ  of  Pennsylvania. 
Philadelphia.  PA.  Dentistry,  May  1985 
Cieslik,  Charles  R.,  Millersburg,  PA, 
$17,002.22,  Temple  University. 
Philadelphia,  PA,  Dentistry,  June 
1981 
Gallucci,  Don  A.,  Scranton,  PA. 
$52,141.03,  Tufts  University,  Boston, 
MA,  Dentistry,  June  1986 
Gordon,  Wanda,  Philadelphia,  PA, 
$41,190.10,  Univ  of  Pennsylvania, 
Philadelphia,  PA,  Dentistry,  May  1986 
Harrison,  Cari,  Pittsburgh,  PA, 
$21,552.78,  Howard  University. 
Washington,  DC,  Dentistry,  May  1988 
Henry,  Randy  S.,  Indiana,  PA, 
$131,662.79,  Univ  of  Pittsburgh. 
Pittsburch,  PA,  Dentistr\',  June  1987 
Hoppes,  Elaine  M.,  Philadelphia,  PA, 
$66,676.09,  Temple  University. 
Philadelphia,  PA,  Dentistry, 
December  1986 
Jackson,  Pamela,  Philadelphia,  PA, 
$8,740.69,  Virginia  Commonwealth 
University,  Richmond,  VA,  Dentistry, 
May  1984 
Jeffries.  Christian  T.,  Elizabethtown.  PA. 
$89,718.60.  Case  Western  Reserve 
University.  Cleveland,  OH,  Dentistry, 
May  1986 


Koch,  Robert  E.,  Mars,  PA,  $91,810.83, 

Temple  University,  Philadelphia,  PA, 

Dentistr>',  June  1988 
Loughead,  Thomas,  Pittsburgh,  PA, 

$88,800.51,  Univ  of  Pittsburgh, 

Pittsburgh,  PA,  Dentistr\',  July  1989 
McGettigan,  Brian,  Philadelphia.  PA, 

$29,004.43.  Temple  University, 

Philadelphia,  PA,  Dentistry,  June 

1988 
Meehan,  Maureen  T.,  Slatington,  PA, 

$82,115.28,  Temple  University, 

Philadelphia,  PA,  Denli.stry,  June 

1989 
Miller,  Alan  A.,  Monroeviile,  PA, 

$6,577.68,  Temple  University, 

Philadelphia,  PA.  Dentistry,  May  1982 
Mitchell,  Albert  B.,  Philadelphia,  PA, 

$59,143.75.  Howard  University, 

Washington,  DC,  Dentistry.  May  1987 
Mosley,  Joan,  Philadelphia,'PA, 

$60,836.71.  Howard  University, 

Washington,  DC,  Dentisfn,'.  May  1988 
Nuhfer-Dempsey,  Dina  L..  Lrie,  PA, 

$33,038.19,  Univ  of  Pitt.sburgh, 

Pittsburgh,  PA.  Dentistry,  July  1986 
Pacey,  David,  Enhaut,  PA,  S63,.576.47. 

Univ  of  Pennsylvania,  Philadelphia, 

PA,  Dentistry,  June  1989 
Patterson,  Gregory  A.,  Keisterville,  PA, 

$17,259.55,  Temple  University, 

Philadelphia,  PA,  Dentistry,  June 

1987 
Patterson,  Grgory  A..  Kesterville,  PA. 

$8,142.18,  Temple  University, 

Philadelphia,  PA,  Dentistr>',  June 

1987 
Pluto,  Eugene,  Greensburg.  PA, 

$61,981.09,  Univ  of  Pittsburgh, 

Pittsburgh,  PA,  Dentistry,  August 

1985 
Powell,  Carlton  F.,  Cheltenham,  PA, 

$39,827.66,  Meharry  Medical  College, 

Nashville,  TN,  Dentistry,  May  1988 
Province,  Susan  L,  Somerset,  PA. 

$8,787.42,  Univ  of  Pittsburgh, 

Pittsburgh,  PA,  Dentistr\',  June  1986 
Schott,  Alan  J.,  Philadelphia,  PA, 

$45,860.80,  Temple  University, 

Philadelphia,  PA,  Dentistry, 

December  1987 
Semelsberger.  Richard  J..  Philadelphia. 

PA,  $19,584.86.  Temple  University, 

Philadelphia.  PA,  Dentistry,  June 

1983 
Shaw,  Linda  J.,  Gladwyne,  PA. 

$11,520.31,  Temple  University. 

Philadelphia,  PA,  Dentistn-,  May  1987 
Tanski-Yudichak,  Connie,  Wilkes  Barre, 

PA,  $100,675.25,  Temple  University. 
Philadelphia,  PA,  Dentistry,  June 

1989 
Terasavage,  William,  Pittsburgh,  PA, 
$11,885.43,  Univ  of  Pittsburgh, 
Pittsburgh,  PA,  Dentistry,  August 
•     1986 

Toncini,  Mark  G.,  Freeport,  PA, 
$41,391.97,  Temple  University, 
Philadelphia,  PA,  Dentistry, 
December  1981 


Wasilko,  Thomas  J.,  Elizabeth,  PA, 
$12,443.65,  Georgetown  University, 
Washington,  DC,  Dentistry.  May  1982 

Yudichak,  John,  Larkoyille,"PA. 
$119,111.73,  Temple  University. 
Philadelphia,  PA,  Dentistry. 
December  1987 

Optometry 

Barron,  Timothy  S  ,  Erie,  PA, 
$14,686.12,. Pennsylvania  College  of 
Optometry,  Philadelphia,  PA. 
Optometr)',  May  1981 

Osteopathy 

Beitchman,  Perry  E.,  Philadelphia,  PA, 

$26,398.91.  Univ  of  Health  Sciences. 

Kansas  City,  MO,  Osteopathy.  M.^v 

1988 
Brenneis,  Gerard,  Sharon,  PA. 

$27,347.69,  Kirksville  Col  of 

Osteopathic  Medicine,  Kirksville. 

MO,  Osteopathy,  June  1987 
Dubiel,  Henry  J.,  Feasterville,  PA, 

$28,419.75,  Philadelphia  Col  of 

Osteopathic  Medicine,  Philadelphia. 

PA,  Osteopathy,  June  1981 
Hadley,  Pamela,  Philadelphia,  PA. 

$25,108.41,  Philadelphia  Col  of 

Osteopathic  Medicine,  Philadelphi.i. 

PA,  Osteopathy.  June  1985 
Johnson,  Lucinda,  Philadelphia.  PA. 

$13,769.62,  Philadelphia  Col  of 

Osteopathic  Medicine,  Philadelphia. 

PA,  Osteopathy,  June  1990 
Justofin,  Chris  D.',  West  Hazleton,  PA. 

$129,664.45,  Univ  of  Health  Sciences. 

Kansas  City,  MO,  Osteopathy,  May 

1989 

Pharmacy 

Abanzukwe.  Joy,  Philadelphia,  PA, 
$18,248.48,  Philadelphia  CoHege 
Pharmacy  &  Science,  Philadelphia. 
PA,  Pharmacy,  September  1987 

Angel,  Marilyn'W.,  Greensburg.  PA. 
$22,292.43,  Univ  of  Pittsburgh, 
Pittsburgh,  PA.  Pharmacy,  May  1987 

Daniels,  Ronald  W,  Philadelphia,  PA. 
$10,902.97,  Temple  University, 
Philadelphia,  PA,  Pharmacy,  June 
1985 

Dommermuth,  Timothy,  Erie,  PA. 
$1,290.11,  Philadelphia  College 
Pharmacy  &  Science,  Philadelphia. 
PA,  Phamiacy,  May  1981 

Eichinger.  Rose'marie  R.,  Ridley  Park. 
PA,  $7,348.40,  Philadelphia  College 
Pharmacy  &  Science,  Philadelphia. 
F.A.  Pharmacy,  May  1984 

Godwin,  Lisa,  Philadelphia,  PA, 
$10,106.00,  Philadelphia  College 
Pharmacy  &  Science,  Philadelphia. 
PA,  Pharmacy.  May  1987 

Golock,  Donna," Pittsburgh,  PA, 
$9,019.13,  Duquesne  University, 
Pittsburgh,  PA,  Pharmacy,  May  1986 

Mras,  Michael  M.,  Northumberland,  PA. 
$9,381.35,  Idaho  State  University. 
Pocatello,  ID.  Pharmacy,  May  1988 
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Nock,  Thomas  R.,  Philadelphia,  PA. 

$83,916.70.  Temple  University. 

Philadelphia.  PA.  Pharmacv.  June 

1986 
Rivers,  Constance  L..  Philadelphia.  P.A 

S4.144.39.  Temple  University. 

Philadelphia,  PA,  Pharmacy.  May 

1988 
Shuda,  Michael  R..  Bala  Cynwyd.  PA. 

$13,973.44.  Temple  University. 

Philadelphia.  PA,  Pharmacv,  May 

1988 
Stanley,  Carolyn.  Philadelphia.  PA. 

$63,514.02.  Temple  University, 

Philadelphia.  PA.  Pharmacv.  June 

1986 
Vo^l.  Joseph.  Enon  Valley.  PA, 

$44,832.11.  Ouquesne  IJniversity. 

Pittsburgh,  PA.  Pharmacy.  May  1987 

Podiatry 

.Acello.  Robert  L..  Philadelphia.  PA, 
$54,827.02.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH.  Podiatry. 
May  1986 

Anderson.  Gwendolyn,  Philadelphia, 
PA,  $21,850.28.  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA. 
Podiatry.  June  1987 

Bailey.  Cynthia,  Philadelphia,  PA, 
$135,025.53,  New  York  College  of 
Podiatric  Medicine,  New  York.  NY. 
Podiatry.  June  1989 

Cooperman.  Bruce.  Philadelphia.  PA. 
$131,466.82.  Univ  of  Osteo  Medical  & 
Health  Science.  Des  Moines,  lA. 
Podiatry.  June  1989 

Danczak.  Michael.  Pottstown,  PA, 
$33,323.29.  Ohio  College  of  Podiatrio 
Medicine.  Cleveland.  OH.  Podiatry. 
May  1984 

Daniels,  Patricia  A..  Philadelphia.  PA. 
$107,230.22,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA, 
Podiatry,  June  1986 

Frazier.  Kathalyn  G..  Pittsburgh.  PA. 
$168,042.93.  Ohio  College  of  Podiatric 
Medicine.  Cleveland.  OH,  Podiatry, 
May  1986 

Fu.S{:o.  John,  Bellefonte,  PA,  $55,624.62. 
Pennsylvania  Col  of  Podiatric 
Medicine.  Philadelphia.  PA.  Podiatry. 
June  1987 

Ghalv,  Wagih.  Philadelphia,  PA, 
$40,093.65.  Pennsylvania  Col  of 
Podiatric  Medicine.  Philadelphia.  PA. 
Podiatry.  May  1990 

Goldberg.  Sheldon.  Philadelphia.  PA. 
$58,951.49.  Pennsylvania  Col  of 
Podiatric  Medicine.  Philadelphia.  P.A. 
tiodiatry.  June  1981 

lohnson.  Lucille  E..  Dingnians  Ferry. 
PA.  $19,836.19.  California  College  of 
Podiatric  Medicine.  San  Francisco. 
CA.  Podiatry.  May  1992 

l.a»er.  Richard  L.,  York.  P.\. 
$290,322.60.  California  College  of 
Podiatric  Medicine,  San  Franci.sco. 
C.A.  Podiatry.  June  1986 


Lindley.  Frank  A..  Philadelphia.  PA. 
$16,348.72,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia.  PA, 
Podiatry.  June  1987 

Ly,  Hung  Van  H..  Philadelphia,  PA. 
$63,693.23.  Penn.sylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA. 
Podiatr>',  June  1985 

Rosolowicz.  Catherine.  Pottstown.  PA. 
$8,513.39.  Ohio  College  of  Podiatric 
Medicine.  Cleveland.  OH.  Podiatry. 
May  1984 

Rusnak.  JeanMarie.  Newtown,  PA. 
$50,965.11.  Pennsylvania  Col  of 
Podiatric  Medicine.  Philadelphia.  PA. 
Podiatry.  June  1986 

Slome.  Mark  A..  Philadelphia,  PA, 
,S7.351.39.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY. 
Podiatry.  June  1986 

Ward.  William  F.,  Norristown,  PA. 
$6,706.60,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA. 
Podiatry.  June  1989 

Weitzen,  Julie.  Norristown,  PA,  $71.30. 
Pennsylvania  Col  of  Podiatric 
Medicine.  Philadelphia.  PA.  Podiatr\', 
June  1987 

Wildes.  Ellen  K..  Dallas.  PA.  $80,759.61. 
California  College  of  Podiatric 
Medicine.  San  Francisco.  CA. 
Podiatr>'.  August  1985 

Public  Heahh 

Ditommaso,  Richard.  Pittsburgh.  PA. 

$4,840.71.  Univ  of  Pittsburgh. 

Pittsburgh,  PA.  Public  Health.  April 

1986 
Jeanbaptiste.  Henriot.  Pittsburgh.  PA. 

$4,628.71.  Johns  Hopkins  University, 

Baltimore.  MD.  Public  HeaUh.  June 

1986 
Lamothe.  Lissa.  Philadelphia.  PA. 

$17,422.69.  Tulane  University,  New 

Orleans,  LA.  Public  Health,  August 

1989 
Lee,  Margaret.  Pittsburgh.  PA. 

$6,706.17.  Yale  University.  New 

Haven,  CT.  Public  Health^  May  1990 

Veterinary  Medicine 

Giles.  Beverly.  Philadelphia.  PA, 

$8,958.69.  Univ  of  Pennsylvania. 

Philadelphia.  PA.  Veterinary 

Medicine,  May  1988 
Graf  li.  William  R..  Philadelphia.  P.A, 

$40,680.83,  Univ  of  Penn.sylvania. 

Philadelphia.  PA.  Veterinarv' 

Medi<.ine.  May  1987 
Henderson.  Bernard.  Philadelphia.  PA, 

Sfi..301.92,  Tuskegee  University, 

Tuskegee.  AL.  Veterinary  Medicine. 

May  1990 

Piwrto  Rico 

Allopathic  Medicine 

Caro.  Joseph.  Utuado.  PR.  $60,388.91. 
Medical  College  of  Wisconsin. 
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Milwaukee.  WL  Allopathic  Medicine. 

September  1984 
Gutman.  Jose  E..  Ponce,  PR,  $36,389.61, 

Universidad  Central  Del  Caribe, 

Bavamon,  PR,  Allopathic  Medicine, 

May  1988 
Mercado.  Brenda.  Carolina.  PR. 

$67,373.15,  Universidad  Central  Del 

Caribe,  Bayamon,  PR,  Allopathic 

Medicine.  December  1988 
Solivan  Reyes,  Samuel,  Bayamon,  PR, 

$78,268.93,  Universidad'Central  Del 

Caribe,  Bayamon,  PR,  Allopathic 

Medicine,  December  1983 
Vargas-Bird,  Irma  M.,  Bayamon,  PR, 

$72,611.39,  Universidad  Central  Dei 

Caribe.  Bayamon.  PR,  Allopathic 

Medicine.  May  1988 
Zabala.  Armando.  Rio  Piedras.  PR. 

$77,169.01,  Univ  of  Illinois  Medical 

Center.  Chicago.  IL,  Allopathic 

Medicine,  June  1985 

Chiropractic 

Nellen,  Beatrice  B.,  Ciudad  Guatamal, 
PR,  $87,910.43,  Life  College,  Marietta. 
GA,  Chiropractic.  March  1985 

Dentistry 

Abreu-sirald,  Carlos.  Isabela,  PR, 
$135,264.65.  Boston  University 
Medical  Center,  Boston,  MA. 
Dentistry.  May  1989 

Claudio  Vazquez,  Jose.  Caquao,  PR. 
$12,123.81,  Univ  of  Puerto  Rico.  San 
Juan.  PR.  Dentistry.  May  1980 

Colon-honda,  Rafael  E.,  Caguas.  PR, 
$32,938.64,  Univ  of  Puerto  Rico,  San 
Juan,  PR.  Dentistry,  May  1983 

Estrada-Escalona.  Valerie  R..  San  Juan. 
PR.  $21,472.31.  New  York  University. 
New  York.  NY.  Dentistry,  June  1993' 

Martinez,  Gustavo,  Gua}Tiabo.  PR. 
$6,346.43.  Georgetown  University. 
Washington,  DC,  Dentistry.  May  1990 

Martinez.  Juan,  Santa  Isabel,  PR. 
$27,152.01,  Univ  of  Puerto  Rico.  San 
Juan.  PR.  Dentistry.  June  1989 

Medina-Pellicer.  Norberto  N.,  Rio 
Piedras.  PR.  $28,342.06,  Univ  of 
Puerto  Rico.  San  Juan.  PR.  Dentistry. 
May  1982 

Mullen.  Francis  D.,  Guaynabo,  PR, 
$132,549.07.  Univ  of  Puerto  Rico,  San 
Juan.  PR.  Dentistry.  May  1982 

Rogers.  Larry  B  .  Rincon.  PR. 
$22,093.61.  Univ  of  Mi.ssissippi 
Medical  Center.  Jackson,  MS. 
Dentistry.  May  1984 

Ro.sario.  Graciela,  Cayev.  PR. 
$10,007.74,  Univ  of  Puerto  Rico.  Sai! 
Juan,  PR,  Dentistry,  May  1982 

Sanchez,  Francisco  F.  R.,  Los  Lomas. 
PR.  S9.674.24.  Univ  of  Puerto  Rico. 
San  Juan.  PR,  Dentistry.  May  1981 

\'ega-Godoy,  Arlos  A.,  Hato  Rey,  PR, 
$15,105.77.  Univ  of  Puerto  Rico.  San 
Juan,  PR.  Dentistry.  May  1980 


Optometry 

De  Jesus.  Jose  M.,  .San  Juan,  PR. 

$19,464.25.  Inter  American  Univ  of 

PR.  San  Juan,  PR,  Optometry,  Mav 
1987 
Lnforre,  Victor  L.,  Guayania,  PR, 

$30,519.68.  Inter  American  Univ  of 

PR.  San  Juan,  PR.  Optometrv.  May 

1987 
I.opez-Aleman.  Miguel,  Truillo  Alto,  PR, 

S77,9.'>2.29,  Inter  .American  Univ  of 

PR,  .S,  n  Juan.  PR.  Optometrv.  Mav 

1989 
.Morale    Oscar,  Valle  Verde  Bay,  F'K. 

S126  116.96,  Inter  American  Unjv  of 

PR.  S  n  Juan.  PR,  Optometry.  May 

1987 
Moreno  Fernando  O..  Catano,  PR. 

536,912.81.  Infer  Amori<:an  Univ  of 

PR.  Su)  Innn.  PR.  Optometry.  June 

1985 
Rivera.  Axel  E..  Rio  Piedras,  PR, 

S62.61H.07.  Inter  American  Univ  of 

PR,  San  Juan.  PR.  Optometrv,  May 

19H9 
Rivera.  Luis  F..  Rio  Pieilras.  PR, 

S36.411.97.  Inter  American  Univ  of 

PR,  San  Juan,  PR.  Optometrv.  Mav 

1988 
Rivera,  Olga,  Guayama.  PR.  $47,575.19, 

Inter  American  Univ  of  PR.  San  Juan, 

PR.  Optometry,  June  1990 
Rodriguez.  Maria  J..  Mayaguez,  PR. 

$33,946.60.  Inter  American  Univ  of 

PR,  San  Juan.  PR.  Optometrv,  May 

1989 
Solo-Medina,  Barry  D..  Guaynabo.  PR. 

S98.711.45,  Inter  American  Univ  of 

PR.  San  Juan,  PR.  Optometrv,  May 

1985 
Vanbrackle,  Ismael  I.,  Santurce,  PR. 

$28,435.01,  Inter  American  Univ  of 

PR.  San  Juan,  PR,  Optometrv.  June 

1985 

Pharmacy 

Oliver.  Sonia.  Goto  Laurel.  PR. 
$4,275.41,  Long  Island  University, 
Brookville.  NY.  Pharmacy,  June  1990 

Podiatry 

Rosado,  Hector,  Vista  Alegre,  PR. 
$36,498.54,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia.  PA. 
Podiatry,  June  1990 

Public  Health 

Flores.  Luis  A.,  Coguaes,  PR. 

$31,327.67,  Univ  of  Pitt.sburgh. 

Pittsburgh.  PA,  Public  Health.  August 

1983 
Landron-Colberg,  Eva.  Rio  Piedras,  PR. 

$13,733.12,  Univ  ofPuerto  Rico,  San 

Juan,  PR.  Public  Health.  Mav  1980 

Veterfnary  Medicine 

Carbo,  Sandra,  Canovanas.  PR. 
$24,086.85,  Tuskegee  University, 
Tuskegee,  AL.  Veterinary  Medicine, 
May  1986 


Iriarte,  Celestino  M.,  Canovanas,  PR. 
S83,.563.79,  Tuskegee  University. 
Tuskegee.  AL,  Veterinary  Medicin*?. 
May  1982 

Rhode  Island 

Allopathic  Medicine 

Jones,  Wendell,  Provideiii:e.  RI. 
$39,752.78,  Univ  of  Med  X:  Dent  of 
New  Jersey,  Newark.  N|.  Allopathic 
Medicine,  May  1986 

Health  Administration 

Tiemo,  Vincent  D.,  Providence.  RI, 
$9,702.11,  Xavier  University. 
Cincinnati,  OH,  Health  Administration, 
May  1988 

Optometry 

Estrada,  Rolando,  Providence,  RI. 
$13,346.19,  New  England  College  of 
Optometry,  Boston.  .MA.  Optometry. 
May  1989' 

Pharmacy 

Handren,  Michelle  S..  Bristol.  RI, 
$5,810.86.  Massachusetts  College  of 
Pharmacy,  Boston,  MA.  Pharmacy. 
June  1988 

Veterinarv'  Medicine 

Ballou.  Sarah,  Providence.  RI. 
$24,930.77,  Univ  of  Pennsylvania. 
Philadelphia,  PA,  Velerin.nry 
Medicine,  May  1983 

South  Carolina 

Allopathic  Medicine 

Burt,  Joseph  M.,  Myrtle  Beach,  .SC. 
$36,476.30.  Michigan  State 
University,  Ea.st  Lansing,  MI. 
Allopathic  Medicine,  June  1983 

Caldwell,  Judith,  Summerville,  SC, 
$82,009.97,  Meharry  Medical  College, 
Nashville,  TN,  Allopathic  Medicine, 
May  1985 

Nobles.  Patrick,  Spartanburg,  SC. 
$11,528.89,  East  Tenne.s.see  State 
University,  John.son  City.  TN. 
Allopathic  Medicine,  May  1983 

Chiropractic 

Badia.  Raymond.  Spartanburg.  SC. 

$90,146.45,  Life  College,  Marietta. 

GA,  Chiropractic,  June  1984 
Barwick-Barnica,  Janet  M.,  Longs.  SC, 

$3,124.62,  Life  College.  Marietta.  GA. 

Chiropractic.  March  1991 
Cuddington,  Timothv  J..  Orangeburg, 

SC,  $26,993.66,  Life  College,  Marietta, 

GA,  Chiropractic,  December  1985 
Garrett,  Alex  C,  Mauldin,  SC, 

$61,507.62.  Life  College,  Marietta. 

GA,  Chiropractic,  March  198^ 
Heinen,  Joseph  E.,  Columbia.  SC. 

$67..564.88,  Life  College.  Marietta. 

GA.  Chiropractic,  June  1984 


Shay.  Robert  J.,  Prcsperity.  SC, 

$i35.052..58,  Life  College,  Marietta. 

GA,  Chiropractic,  September  19H6 
Simon,  Larry,  Myrtle  Beach,  SC. 

$93,366.71.  Life  College,  Marietta. 

GA,  Chiropractic,  December  1986 
Taber,  Stuart,  Columbia,  SC,  $77,351  1 1 , 

Life  College,  Marietta.  GA. 

Chiropractic,  December  1984 
Woodward,  Merre,  Beaufort,  SC:. 

$22,158.08.  Life  College.  Marietta. 

GA,  Chiropractic,  March  1991 

Dentistry 

Bailey,  Angela,  Florence,  SC. 

$2,5,283.16,  Univ  of  Louisville. 

Louisville.  KY  Dentistry.  May  H^H7 
Dixson,  David  R.,  Columbia,  SC. 

$212,781.51,  Meharry  Medical 

College.  Nashville,  TN,  Dentistr.\.  Mav 

1986 
Funderburk  Jr.  William  A.,  Myrtle 

Beach,  SC,  $56,937.31,  Medi<;al 

University  of  South  Carolina. 

Charleston,  SC,  Dentistry,  May  198.') 
Mahon-Samuels.  Brenda  Y.,  Columbia, 

SC,  $29,505.71.  Howard  Universitv. 

Washington,  DC,  Dentistrv.  Mav  1982 
Odom,  James  E.,  Sharon.  SC, 

$39,627.64,  Medical  University  of 

South  Carolina.  Charleston.  SC. 

Dentistry,  May  1981 
Pelzer  Jr,  Lucious.  Elloree,  SC, 

$52,768.03,  Meharry  Medic  al  College. 

Nashville,  TN,  Dentistry,  May  1983 
Thomas,  Robert  L.,  Spartanburg.  SC. 

$34,169.47,  Medical  University  of 

South  Carolina,  Charleston.  SC. 

Dentistry.  May  1990 

Osteopathy 

Brown,  Kevin  T.,  Fairfax.  SC. 
$185,332.75.  Univ  of  Health  Si;iem.es. 
Kansas  City,  MO,  Osteopathy.  May 
1984 

Podiatry 

Bracey,  Gale,  Columbia.  SC, 
$1.56,963.98.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry. 
May  1984 

Foster.  Martha  E..  Greenville.  SC. 
$229,424.33.  Univ  of  Osteo  Medical  \ 
Health  Science.  Des  Moines,  lA. 
Podiatry.  June  1987 

Katalinich.  Gerv  B.,  Myrtle  Beach.  .SC. 
$lia,056.87.'California  College  of 
Podiatric  Medicine.  San  Frantiisco, 
CA.  Podiatry.  May  1985 

Salley.  Hezekiah.  Smoaks.  SC, 
$127,683.35,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podi.nlry. 
May  1983 

Veterinar>'  Medicine 

Higgins.  Leonard.  Charleston.  SC, 
$14,146.56.  Tuskegee  University. 
Tuskegee.  AL,  Veterinary'  Medicine. 
Mav  1986 
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UMI 


South  Dakota 
Chiropractic 

Adams.  Nancy,  Sioux  Falls.  SD. 
$29,046.61.  Northwestern  College  of 
Chiropractic,  Bloomington,  MN, 
Chiropractic.  April  1987 

Gorsuch.  Garry.  Rapid  City.  SD.  - 
$32,041.16.  Life  Chiropractic  College- 
West.  San  Lorenzo,  CA.  Chiropractic. 
September  1990 

Health  Administration 

Lund.  Feggy  P.,  Sioux  Falls,  SD. 
$13,462.64.  St  Louis  University,  St 
Louis,  MO,  Health  Administration. 
May  1985 

Tfnnt^ssee 

Allopathic  Medicine 

Bogus,  Britt,  Knoxville,  TN, 

$103,521.16.  Meharry  Medical 

College,  Nashville.  TN.  Allopathic 

Medicine,  May  1988 
Braswell.  James,  Nashville.  TN, 

$151,230.68.  Meharry  Medical 

College.  Nashville.  TN,  Allopathic 

Medicine.  May  1988 
Chatman.  David  D.,  Antioch.TN. 

$51,175.14.  Univ  of  Med  &  Dent  of 

New  Jersey.  Newark.  NJ.  Allopathic 

Medicine.  May  1983 
Chevalier.  Jovita  A..  Memphis.  TN. 

$23,677.02,  Meharry  Medical  College. 

Nashville,  TN.  Allopathic  Medicine. 

May  1992 
Collins.  James  E..  Nashville.  TN, 

$127,956.34,  Meharry  Medical 

College,  Nashville,  TN,  Allopathic 

Medicine,  May  1987 
Conner,  Shavetta  D..  Antioch,  TN, 

$1,044.01.  Meharr>'  Medical  College, 

Nashville,  TN.  Allopathic  Medicine. 

May  1989 
Davidson,  Clifford  M.,  Knoxville,  TN, 

$47,409.29,  Univ  of  Alabama 

Birmingham.  Birmingham.  AL, 

Allopathic  Medicine,  June  1986 
Davis.  Clarence,  Nashville,  TN, 

$30,034.74,  Meharry  Medical  College. 

Nashville.  TN,  Allopathic  Medicine. 

May  1989 
Davis.  Helen  H  M.  Nashville.  TN. 

$134,858.65.  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine.  May  1986 
Duncan.  Michael.  Nashville.  TN. 

$107,634.58,  Meharr>'  Medical 

College,  Nashville.  TN.  Allopathic 

Medicine.  May  1988 
Dungee.  Steven  A..  Nashville.  TN. 

$4,251.59,  Meharry  Medical  College. 

Nashville,  TN,  Allopathic  Medicine, 

May  1990 
Gaither.  Thomas  T..  Nashville,  TN. 

$172,073.92,  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine,  May  1986 


Johnson,  James,  Nashville.  TN. 

$153,109.93.  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine,  May  1986 
Johnson-Jenkins.  Yvonne  M..  Nashville, 

TN,  $130,945.66,  Meharry  Medical 

College,  Nashville,  TN.  Allopathic 

Medicine,  May  1986 
(ubert.  Angela.  Nashville.  TN, 

$30,829.50.  Meharry  Medical  College. 

Nashville,  TN.  Allopathic  Medicine, 

May  1990 
Latimer,  Harvey  L..  Nashville.  TN, 

$146,854.76.  Meharry  Medical 

College,  Nashville,  TO,  Allopathic 

Medicine.  May  1986 
Morales,  Oslando,  Smyrna,  TN. 

$126,650.88,  Meharry  Medical 

College.  Nashville,  TN,  Allopathic 

Medicine.  May  1987 
Nicks.  Robbin  M..  Hermitage.  TN, 

$167,202.49,  Meharry  Medical 

College,  Nashville,  TN.  Allopathic 

Medicine.  May  1986 
Pettigrew.  Francis,  Chattanooga.  TN, 

$6,442.81.  Univ  of  Tennessee 

Memphis.  Memphis.  TN.  Allopathic 

Medicine.  June  1987 
Pratt,  Ninette  R.,  Bolivar,  TN. 

$132,777.00,  Meharry  Medical 

College,  Nashville.  TN,  Allopathic 

Medicine.  May  1986 
Saunders.  Robert  D..  Kingsport.  TN, 

$9,160.08,  East  Tennessee  State 

University,  Johnson  City.  TN. 

Allopathic  Medicine,  May  1989 
See,  Tahnya  D.,  Antioch,  TN. 

$51,995.68,  Case  Western  Reserve 

University,  Cleveland,  OH,  Allopathic 

Medicine.  June  1982 
Shannon.  Joan  H..  Nashville.  TN. 

$1,952.88.  Tufts  University.  Boston. 

MA.  Allopathic  Medicine.  May  1983 
Smith.  Larry  VV..  Antioch.  TN. 

$97,192.99.  Meharry  Medical  College. 

Nashville.  TN.  Allopathic  Medicine, 

May  1986 
Sparrow.  Alj  F..  Nashville.  TN. 

$110,184.70.  Meharry  Medical 

College.  Nashville.  TN.  Allopathic 

Medicine.  May  1987 
Stewart.  Barr\'  A.,  Knoxville,  TN, 

$9,627.05,  Univ  of  Tennessee 

Memphis.  Memphis.  TN.  Allopathic 

Medicine.  June  1987 
Walker,  Brian  E..  Nashville.  TN. 

$3,051.55.  Meharr>-  Medical  College. 

Na.shville.  TN,  Allopathic  Medicine, 

May  1990 
Williams,  Pamela  C,  Antioch,  TN, 

$89,303.31,  Meharry  Medical  College. 

Nashville,  TN,  Allopathic  Medicine, 

May  1981 
Wimbish,  Ronald  P.,  Nashville,  TN, 

$169,163.06.  Meharry  Medical 

College.  Nashville,  TN,  Allopathic 

Medicine,  Mav  1987 
Woodard.  Deborah  A..  McKenzie.  TN. 

$233,709.80,  Meharry  Medical 


College,  Nashville,  TN,  Allopathic 
Medicine,  May  1986 

Chiropractic 

Carter,  Karen  L.,  Nashville,  TN 

$34,364.40,  Logan  College  of 

Chiropractic.  Chesterfield.  MO, 

Chiropractic,  September  1985 
Consiglio,  Joseph  S.,  Fairfield,  TN, 

$48,001.22,  Life  College,  Marietta. 

G,\,  Chiropractic,  June  1990 
Crislip,  David  F.,  Johnson  City,  TN. 

$102,849.67,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  October  1986 
Haley.  Jane  E.,  Fayetteville,  TN, 

$15,647.38.  Life  College,  Marietta. 

GA,  Chiropractic,  March  1988 
Hill,  Cecil,  Knoxville.  TN.  $3,773.72. 

Life  College,  Marietta,  GA, 

Chiropractic.  March  1991 
lohnson.  Steven  R,  Eva,  TN.  $41,984.43. 

Palmer  College  of  Chiropractic. 

Davenport,  lA,  Chiropractic,  March 

1985 
Lowe,  Joseph  L..  Cleveland.  TN. 

$44,392.90.  Life  College.  Marietta, 

GA,  Chiropractic,  June  1983 
Moore.  Charles,  Adamsville.  TN, 

$64,925.44,  Parker  College  of 

Chiropractic.  Dallas,  TX.  Chiropractic, 

December  1987 
Nelson,  Michael  W.,  Sparta,  TN, 

$61,247.22,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropracti.c,  June  1985 
Patterson.  Larry  D.,  Oak  Ridge,  TN, 

$12,265.61,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  September  1985 
Reid,  Henry.  Dayton.  TN.  $55,470.64. 

Life  College.  Marietta,  GA, 

Chiropractic,  June  1988 
Shafer  Jr,  Joseph  E.,  Goodlettsville,  TN. 

$15,407.15,  Life  College,  Marietta. 

GA.  Chiropractic,  September  1985 
Williams  Jr.  Samuel  L..  Cleveland.  TN, 

$108,113.04,  Life  College,  Marietta. 

GA,  Chiropractic,  September  1984 
Yates,  Jay  M..  Nashville.  TN. 

$95,337.29,  Palmer  College  of 

Chiropractic  West.  San  Jo.se.  CA, 

Chiropractic,  September  1986 

Clinical  Psychology 

Keck,  Julie  N..  Nashville.  TN. 
$88,277.68,  California  Sch  of  Prof 
Psych  San  Diego,  San  Diego,  CA, 
Clinical  Psychology,  May  1989 

King,  Wanda  W.,  Bolivar,  TN, 
$46,688.39,  Wright  State  University, 
Dayton,  OH,  Clinical  Psychology, 
August  1986 

Dentistry 

Black,  Jacquese  O..  Antioch.  TN, 
$70,180.61,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1991 


Branch,  Joerald  D.,  Memphis.  TN. 
$2,972.42.  Meharr\-  Medical  College, 
Nashville,  TN,  Dentistry.  May  19H9 
Coggins.  Chervl,  Antioch,  TN, 
$103,348.53.  Meharry  Medical 
College.  Nashville.  TN.  Dentistry,  May 
1987 
Cowan,  Walter  O..  Antioch,  TN. 
$203,127.75.  Meharry  Medical 
College.  Nashville,  TN,  Dentistry,  Mav 
1986 
Davis,  Edward  E..  Memphis.  TN. 
$6,344.60.  Meharry  Medical  College. 
Nashville.  TN,  Dentistry,  May  1983 
Dickinson-Branch.  Phyllis  A..  Bartlett, 
TN,  $68,889.89,  Meharry  Medical 
College.  Nashville.  TN.  Dentistry.  Mav 
1986 
Felder,  Harry,  Hender.sonville,  TN. 
S188.762.29.  Meharry  Medical 
College.  Nashville.  TN.  Dentistry.  May 
1985 
Flint,  Bryan  A.,  Joneshorough,  TN. 
$19,485.01,  Univ  of  Tennessee 
Memphis,  Memphis,  TN.  Dentistry, 
June  1984 
Franklin,  Gilbert  L.  Mempms,  TN, 
$40,154.14.  Meharry  Medical  College. 
Nashville,  T.N,  Dentistry',  May  1980 
Gilliam  III,  Ira  H.,  Na.shville,  TN, 
$52,606.80,  Meharry  Medical  College. 
Nashville,  TN.  Denti.stry,  May  1983 
Gipson,  Samuel  D.,  Memphis,  tN, 
$34,852.48,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1980 
Jones,  Vincent,  Knoxville^  TN, 
$88,048.27,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1982 
Lemorrocco,  Belinda,  Memphis,  TN, 
$8,217.41,  Univ  of  Tennes.see 
Memphis,  Memphis,  TN,  Dentistry, 
June  1987 
Little,  Deider  Tanner,  Nashville,  TN, 
$204,410.26,  Meharry  Medical 
College,  Nashville,  TN,  Dentistry,  May 
1984 
Long,  Larrv  L.,  Murfreesboro,  TN, 
$16,889.'30,  Univ  of  Tennes.see 
Memphis,  Memphis,  TN,  Dentistry. 
June  1988 
Mulhollen,  Kelli,  Memphis,  TN, 
$27,991.50,  Univ  of  Tennessee 
Memphis,  Memphis,  TN,  Denti.stry. 
June  1991 
Parks.  Anita,  Nashville,  TN,  $8,996.77, 
Meharry  Medical  College,  Nashville, 
TN,  Dentistry,  December  1991 
Ray.  Timothy  H..  Cleveland,  TN, 
$9,515.20,  West  Virginia  University, 
Morgantown,  WV,  Dentistry.  August 
1985 
Rudder,  David  P.,  Knoxville,  TN, 
$44,868.88,  Univ  of  Tennessee 
Memphis,  Memphis,  TN,  Denti.stry, 
June  1985 
Westbrook,  Fred,  Nashville,  TN, 
$52,749.88,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry,  May  1986 


Winfrey,  Willie.  Nashville.  TN, 
$70,982.69,  Meharry  Medical  College, 
Nashville,  TN,  Dentistry.  May  1980 

Optometry' 

Venanzio,  David,  Memphis.  TN, 
$65,053.15.  Southern  College  of 
Optometry.  Memphis.  TN.  Optometry. 
May  1991 

Pharmacy 

Hanihy,  Michael  L..  Murfreesboro.  TN. 
$3,417.54,  Univ  of  Tennessee 
Memphis,  Memphis.  TN.  Pharmacy, 
June  1988 

Podiatry 

Baggett,  Larry  D.,  Memphis.  TN. 
$108,505.90,  Dr  William  Scholl  Col  of 
Pediatric  Med.  Chicago.  IL.  Podiatry, 
May  1983 

Huff.  Gregory  E.,  Nashville.  TN, 
$26,071.40,  Dr  William  Scholl  Col  of 
Pediatric  Med,  Chicago.  IL.  Podiatry. 
May  1990 

Veterinary  Medicine 

Edward,  James,  Millington,  TN. 
$6,389.96.  Mississippi  State 
University,  Mississippi  State.  MS. 
Veterinary  Medicine.  May  198K 

Texas 

Allopathic  Medicine 

Adams,  Gerald  F.,  Houston.  TX. 

$4,976.70,  Univ  of  Texas.  Houston. 

TX,  Allopathic  Medicine.  June  1989 
Allen,  David  B.,  Texarkana.  TX. 

$22,816.06,  Univ  of  Texas  HIth  Sci 

Cntr  San  Antonio,  San  Antonio.  TX. 

Allopathic  Medicine,  May  1984 
Baker,  Donnie  W.,  League  City,  TX, 

$102,066.41,  Meharry  Medical 

College.  Nashville,  TN.  Allopathic 

Medicine,  May  1988 
Barrera,  Adrian,  Laredo.  TX.  $11.495. 31. 

Univ  of  Texas  Southwestern  Medical 

Cntr,  Dallas.  TX,  Allopathic  Medicine, 

May  1991 
Behringer,  George  M..  Houston,  TX. 

$8,235.77,  Univ  of  Te.xas,  Hou.ston. 

TX,  Allopathic  Medicine,  Mav  1991 
Berry,  James  E.,  Galveston.  TX, 

$19,093.08,  Univ  of  Texas  .Medical 

Branch  Galveston,  Galve.ston,  TX. 

Allopathic  Medicine.  May  1986 
Brauer,  Bodo,  Beaumont,  TX, 

$18,188.45,  Univ  of  Texas  Medical 

Branch  Galveston,  Galveston.  TX. 

Allopathic  Medicine,  May  1986 
Brown,  Lisa  L,  Houston,  TX,  $7,136.17, 

Univ  of  Illinois  Medical  Center, 

Chicago.  IL,  Allopathic  Medicine, 

June  1991 
Brown,  William,  Houston.  TX. 

$6,723.88,  Univ  of  Texas 

Southwestern  Medical  Cntr.  Dallas. 

TX,  Allopathic  Medicine.  June  1987 


Bryant,  Edith,  Houston,  TX,  $12,895.06. 
Univ  of  Texas  Southwestern  Medical 
Cntr,  Dallas,  TX,  Allopathic  Medicine 
May  1991 
Byrd,  Bruce,  Amarillo,  TX,  $4,502.73. 
Univ  of  Texas  Southwestern  Medical 
Cntr,  Dallas,  TX,  Allopathic  Medicine. 
June  1988 
Choi,  Yun  S.,  College  Station,  TX. 
$9,458.43,  Louisiana  St  Univ  Med  Ctr 
New  Orleans.  New  Orieans.  LA. 
Allopathic  Medicine,  May  1990 
Compass,  Sairwaa  T.,  Austin,  TX. 
$9,625.89,  Univ  of  Texas 
Southwestern  Medical  Cntr,  Dallas. 
TX.  Allopathic  Medicine,  June  1989 
Davis.  Kenneth  A.,  Austin,  TX. 
$44,597.00,  Univ  of  Texas  HIth  Sci 
Cntr  San  Antonio.  San  Antonio.  TX. 
Allopathic  Medicine,  May  1990 
Douglas  Jr,  Hermon  H.,  De  Soto.  TX. 
$97,783.67,  Meharry  Medical  College. 
Nashville,  TN,  Allopathic  Medicine. 
May  1982 
Edwards,  Marv  M.,  Arlington,  TX. 
$35,533.11.  Univ  of  Pittsburgh. 
Pittsburgh,  PA,  Allopathic  Medi(  ine. 
June  1986 
Ellis.  Cynthia,  Austin,  TX,  $1 19.702.07. 
Meharry  Medical  College,  Nashville. 
TN,  Allopathic  Medicine,  Mav  1985 
Emerson,  Timothy  J.,  San  Angelo,  TX. 
$65,488.39,  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston.  TX. 
Allopathic  Medicine,  May  1984 
Foster,  Roderic  W.,  Dallas,  TX. 
$9,571.99,  Univ  of  Texas 
Southwestern  Medical  Cntr.  Dallas. 
TX.  Allopathic  Medicine,  June  1983 
Fuller,  Michael  A..  Galveston,  TX. 
$84,512.05,  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston.  TX. 
Allopathic  Medicine,  May  1984 
Green  jr,  Kenneth  W.,  Hurst,  TX, 
$54,449.08,  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston.  TX. 
Allopathic  Medicine,  May  1986 
Gutierrez,  Oscar  V..  Laredo,  TX, 
$12,542.20,  Univ  of  Texas 
Southwestern  Medical  Cntr,  Dallas. 
TX,  Allopathic  Medicine.  June  1987 
Guzman,  Johnny  E.,  BuHeson.  TX. 
$69,035.72,  Medical  College  of 
Wisconsin,  Milwaukee,  WI. 
Allopathic  Medicine,  Februar\'  1986 
Harding,  Phyllis  D.,  Wichita  Falls.  TX. 
$66,182.77,  Univ  of  Cincinnati. 
Cincinnati,  OH,  Allopathic  Medi(  ine. 
June  1984 
Heindel,  Terry  J.,  Houston,  TX. 
$3,050.49,  Univ  of  Mississippi 
Medical  Center,  Jack.son,  MS. 
Allopathic  Medicine.  June  1991 
Hicks,  Gilbert,  Austin,  TX,  $37,260.32. 
Univ  of  Texas  Medical  Branch 
Galve.ston,  Galveston,  TX,  Allopathic 
Medicine,  Mav  1988 
King,  Lewis,  Dallas,  TX.  $16,913.90. 
Univ  of  Arkansas  Medical  Center. 
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Little  Rock.  AR.  Allopathic  Medicine. 

May  1990 
Lewis,  Michael,  Houston,  TX. 

$69,857.41.  Univ  of  Texas  Medical 

Branch  Galveston.  Galveston.  TX, 

AUoftathic  Medicine,  May  1989 
Liegel.  Joyce.  Houston,  TX.  $30,104.39. 

LJniv  of  Texas.  Houston.  TX. 

Allopathic  Medicine,  June  1985 
Luu.  Kham  N..  Houston.  TX.  $6,167.94, 

Univ  of  Texas  Medical  Branch 

Galveston.  Galveston.  TX,  Allopathic 

Medicine,  May  1989 
Mannino,  Troy.  Katy,  TX,  $9,596.74. 

Univ  of  Texas,  Houston,  TX. 

Allopathic  Medicine,  May  1988 
Marek.  Michael,  Cedar  Park.  TX, 

$58,155.72,  Univ  of  Texas,  Houston, 

TX,  Allopathic  Medicine.  May  1988 
Mayorgo,  Gilbert,  Houston,  TX, 

$128,658.70,  Univ  of  Texas  Medical 

Branch  Galveston.  Galveston,  TX. 

Allopathic  Medicine.  June  1987 
Metcalf,  Edmund,  Medina,  TX, 

$25,998.19.  Univ  of  Texas  Hhh  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Allopathic  Medicine,  May  1991 
Moseley,  Clarence  D.,  Houston,  TX, 

$26,702.85,  Univ  of  Texas  Medical 

Branch  Galveston,  Galveston,  TX, 

Allopathic  Medicine,  May  1987 
Novetsky,  Jerry  J.,  Piano,  TX, 

$34,710.44,  Wayne  State  University. 

Detroit.  MI.  AlloiKithic  Medicine.  June 

1985 
Ortiz,  Tomas.  Hou.ston,  TX.  $38.919.4jB. 

Universidad  Central  Del  Caribe. 

Bayamon.  PR,  Allopathic  Medicine. 

December  1987 
Parkin,  Dianne.  Houston,  TX. 

$14,304.64.  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio.  San  Antonio,  TX, 

Allopathic  Medicine,  May  1993 
Penick,  Larr\-.  Houston,  TX,  $2,401.03, 

Loyola  University  Chicago,  Maywood. 

IL.  Allopathic  Mudicine.  June  1983 
Petty,  Jay,  Longview.  TX.  $10,628.32, 

Univ  of  Arkansas  Medical  Center. 

Little  Rock.  AR,  Allopathic  Medicine, 

May  1988 
Pickett.  Jan  J.,  Fanners  Branch,  TX, 

$6,177.41.  Univ  of  Texas 

Southwestern  Medical  Cntr.  Dallas, 

TX,  Allopathic  Medicine.  June  1986 
Porras.  Jose.  El  Paso.  TX.  $169,647.49. 

Medical  College  of  Wisconsin. 

Milwaukee,  \VI,  Allopathic  Medicine. 

May  1984 
Reddix-Norman,  Irance  E.,  Missouri 

City.  TX,  $28,655.42,  Howard 

University,  Washington,  DC. 

Allopathic  Medicine.  May  1986 
Rollins,  John.  Amarillo.  TX.  $13,289.97. 

Texas  Tech  University  Health  Sci 

Center,  Lubbock,  TX,  Allopathic 

Medicine,  May  1982 
Resales,  Anna  M.,  Hondo.  TX. 

$58,382.63,  Univ  of  Texas  Medical 

Branch  Galveston.  Galveston.  TX. 

Allopathic  Medicine.  May  1988 


Schulz.  Eric.  The  Woodlands.  TX. 
$4,822.54.  Univ  of  Texas.  Houston. 
TX.  Allopathic  Medicine.  June  1988 

Stames.  Willis  L..  Irving.  TX. 
$22,995.36.  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston,  TX. 
Allopathic  Medicine,  June  1982 

Tessmer.  John,  Brownwood,  TX, 
$68,208.35,  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston,  TX, 
Allopathic  Medicine,  May  1983 

Tihfon,  Pierre  M.,  Houston,  TX. 
$23,569.06.  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK, 
Allopathic  Medicine,  May  1987 

Tran.  True  V.,  Houston,  TX,  $1,893.43, 
Univ  of  Texas  Medical  Branch 
Galveston.  Galveston,  TX,  Allopathic 
Medicine,  May  1989 

Uri,  John  J.,  Bellaire.  TX.  $10,532.87, 
Univ  of  Pennsylvania,  Philadelphia. 
PA,  Allopathic  Medicine.  May  1987 

Victorianne,  Albert  A..  Houston.  TX, 
$43,501.44,  Tulane  University,  New 
Orleans,  LA,  Allopathic  Medicine, 
June  1983 

Wilson,  Alan  K.,  Houston,  TX, 
$2,036.06,  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston,  TX, 
Allopathic  Medicine,  May  1989 

Wolf,  Philip  L.,  San  Antonio,  TX, 
$21,937.83.  Univ  of  Texas  Medical 
Branch  Galveston,  Galveston,  TX, 
Allopathic  Medicine,  June  1985 

Woodhouse,  Juanita,  De  Soto,  TX, 
$15,146.32,  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City,  OK. 
Allopathic  Medicine.  June  1990 

Wright,  Billy,  Tyler,  TX,  $25,554.02, 
Univ  of  South  Dakota,  Sioux  Falls, 
SD.  Allopathic  Medicine,  July  1980 

Zavala.  Alfonso  G.,  Houston,  TX, 
$191,704.14,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1987 

Chiropractic 

Adams,  Stephen,  Friendswood,  TX, 

$71,726.56,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic.  April  1989 
Allison.  Dwaine  M.,  Fort  Worth,  TX, 

$2,566.83,  Texas  Chiropractic  College 

Foundation,  Pasadena,  TX. 

Chiropractic,  December  1985 
Alshouse,  Luanne,  Terrell,  TX, 

$51,828.65,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1986 
Amma-Lesrine,  Vashti,  Crosby.  TX, 

$31 .050.94,  Texas  Chiropractic 

College  Foundation.  Pasadena,  TX, 

Chiropractic,  August  1988 
Augustus,  Michael,  La  Marque,  TX, 

$50,185.73.  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  March  1986 
Bailey,  John  L.,  Channelview,  TX. 

$68,567.44,  Texas  Chiropractic 


College  Foundation,  Pasadena.  TX, 

Chiropractic,  December  1989 
Bamett.  Brian  D.,  Webster,  TX. 

$91,469.86.  Texas  Chiropractic 

College  Foundation.  Pasadena.  TX. 

Chiropractic,  April  1987 
Benton,  Craig  R.,  Lampasas,  TX, 

$43,830.51,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX. 

Chiropractic,  December  1985 
Beyer,  Floyd  E.,  Port  Arthur,  TX, 

$72,515.68,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1989 
Blount,  Steve  A.,  De  Soto,  TX. 

$8,319.16,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  February  1991 
Bonner,  Michael,  Houston,  TX, 

$58,738.33,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  April  1991 
Borst,  Brenda  J.,  Arlington,  TX, 

$6,757.31,  Parker  College  of 

Chiropractic,  Dallas,  TX,  Chiropractic, 

April  1986   ' 
Brand.  Rodney.  Fort  Worth,  TX. 

$23,173.36,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  May  1983 
Brittain.  Jeffrey  D.,  Houston,  TX, 

$78,801.96,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  December  1987 
Broadweil.  Teri  A.,  Irving,  TX, 

S103.319.39,  Parker  College  of 

Chiropractic,  Dallas,  TX,  Chiropractic, 

May  1989 
Brown,  Darla,  Highlands,  TX, 

$45,653.19,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  December  1990 
Broze.  Rory.  Austin.  TX.  $64,027.09. 

Texas  Chiropractic  College 

Foundation.  Pasadena,  TX. 

Chiropractic.  May  1984 
Bryant.  Clifford.  Greenville.  TX, 

$59,873.60,  Life  College,  Marietta. 

GA,  Chiropractic,  March  1987 
Calhoun.  Lynn,  Austin,  TX,  $19,824.55. 

Palmer  College  of  Chiropractic. 

Davenport,  lA,  Chiropractic,   . 

December  1984 
Calixto.  Fiavio.  Irving,  TX,  $95,752.59, 

Cleveland  Chiropractic  College, 

Kansas  City,  MO,  Chiropractic, 

January  1988 
Cannon,  Dennis,  Lewisville,  TX, 

$42,369.29,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  January  1986 
Carlin,  Susan,  San  Antonio.  TX. 

$113,918.33,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1986 
Gathcart,  Richard,  Pasadena,  TX, 

$31 ,250.31 ,  Texas  Chiropractic 

College  Foundation,  Pasadena.  TX. 

Chiropractic,  December  1985 


Centola,  Robert,  Richardson.  TX, 
$45,982.44,  New  York  Chiropractic 
College.  Seneca  Falls,  NY, 
Chiropractic  April  1989 
Cleere,  Carrol  E.,  Red  Oak,TX. 
$67,990.67,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic  June  1985 
Daniell,  Larry  L.,  Houston,  TX, 
$108,014.81,  Los  Angeles  College  of 
Chiropractic,  Whittier.CA, 
Chiropractic,  April  1984 
Davis,  George  G.,  Dallas,  TX, 
$20,234.66,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic.  May  1983 
Dean,  J  C.  Dickinson,  TX.  $60,555.57, 
Texas  Chiropractic  College 
Foundation,  Pasadena,  TX, 
Chiropractic,  December  1986 
Delay,  Patricia  A.,  Houston,  TX, 
$17,061.24,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1989 
Dickey,  Jerry,  Richardson,  TX, 
$80,426.55,  Parker  College  of 
Chiropractic.  Dallas,  TX,  Chiropractic, 
September  1988 
Dodo.  Daniel  J.,  Missouri  Gty,  TX, 
$17,974.88,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1982 
Dodson,  Mason.  Tyler,  TX,  $106,003.70, 
Texas  Chiropractic  College 
Foundation,  Pasadena,  TX, 
Chiropractic.  April  1989 
Durham.  Ricky  R..  Houston,  TX. 
$123,548.00,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  August  1986 
Duvall,  Dalace,  Houston.  TX, 
$31,250.94,  Pailcer  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic. 
January  1992 
Dyess,  Stephen  J..  Deer  Park.  TX. 
$113,487.29.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic.  April  1987 
Eastman.  Donald  W..  Mesquite.  TX. 
$61 .422.48.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic,  April  1988 
Eaves.  Donald  G..  Houston.  TX. 
$99,705.97.  Texas  Chiropractic 
College  Foundation.  Pa<;adena.  TX. 
Chiropractic.  December  1987 
Ellis.  Robert  Terrell.  TX.  $52,296.34. 
Cleveland  Chiropractic  College. 
Kansas  City.  MO.  Chiropractic, 
January  1986 
Fagan,  Darrell,  Seabrook,  TX, 
$60,614.09,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic,  December  1987 
Ferguson,  James  D.,  Cedar  Park,  TX. 
$94,787.78.  Palmer  College  of 
Chiropractic,  Davenport.  lA, 
Chiropractic,  March  1984 
Font,  David,  Lubbodc.  TX,  $70,199.10, 
Palmer  College  of  Chiropractic 
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Davenport,  lA.  Chiropractic,  October 
1989 
Fridman.  Olga  O..  Houston,  TX. 
$16,272.94,  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic,  April  1988 
German.  John  V..  Houston.  TX, 
$44,903.14.  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
Chiropractic,  May  1985 
Glenn,  Michael,  Duncanville,  TX, 
$119,246.15.  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic,  April  1988 
Goebel,  Michale  L,  Houston,  TX, 
$62,272.05.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic.  April  1988 
Gutierrez,  Celso.  Houston,  TX, 
$10,085.36.  Texas  Chiropractic 
College  Foundation.  Pasadena,  TX, 
Chiropractic,  August  1993 
Haney,  Sylvia,  Orange.  TX,  $37,339.35, 
Cleveland  Chiropractic  College, 
Kansas  City,  MO,  Chiropractic, 
January  1985 
Harding,  James,  Dripping  Springs,  TX. 
$20,101.22.  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  March  1989 
Harris.  Scott,  Dallas,  TX,  $40,500.74, 
Parker  College  of  Chiropractic,  Dallas. 
TX,  Chiropractic,  May  1989 
Harvey,  Robert  L.,  Bridgeport,  TX, 
$80,339.95,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic! 
April  1988 
Hendricks.  Craig  C.  Dallas.  TX. 
$30,212.13.  Palmer  College  of 
Chiropractic.  Davenport.  lA. 
Chiropractic.  March  1985 
Herrington.  Tommy  L.,  Pasadena.  TX. 
$36,825.14,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic,  April  1988- 
Hetzel.  Williams  A..  Itasca.  TX, 
$136,353.57,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1986 
Hill.  Michael  J..  Pasadena.  TX. 
$23,429.87,  Texas  Chiropractic 
College  Foundation.  Pasadena,  TX. 
Chiropractic,  April  1984 
Kennedy,  Michael,  Conroe,  TX, 
$104,157.65,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX. 
Chiropractic.  December  1987 
Kirk  Sr.  Jack  H..  Dickinson,  TX, 
$42,718.89,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX. 
Chiropractic,  May  1984 
Lall.  Len  L.,  Rockwall,  TX.  $52,201.46. 
Texas  Chiropractic  College 
Foundation.  Pasadena.  TX. 
Chiropractic,  May  1984 
Landsiedel,  Randy  J.,  Ir\'ing,  TX. 
$100,264.70,  Western  States 
Chiropractic  College,  Portland,  OR. 
Chiropractic,  May  1988 


Mackin.  Cheryl  L..  Austin,  TX. 

$54,558.54,  Texas  Chiropractic 

College  Foundation,  Pasadena.  TX. 

Chiropractic,  December  1988 
Manning-Pinotti.  Katherine  W., 

Houston,  TX.  $112,597.46,  Texas 

Chiropractic  College  Foundation. 

Pasadena,  TX,  Chiropractic,  December 

1986 
Maples  IL  John  L..  Fort  Worth,  TX. 

$88,934.87,  Cleveland  Chiropractic 

College,  Kansas  City,  MO. 

Chiropractic.  May  1986 
Maples.  Thomas  J..'Mesquite,  TX. 

$36,430.55.  Logan  College  of 

Chiropractic.  Chesterfield.  MO. 

Chiropractic,  September  1985 
Martin.  David.  Floydada.  TX, 

$95,947.43,  Life  College.  Marietta. 

GA.  Chiropractic,  December  1986 
McAdams.  Glen  R.,  Conroe.  TX. 

$30,042.10,  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  April  1990 
McCuan.  Kathy  A,  Austin,  TX.  $910.62, 

Logan  College  of  Chiropractic, 

Chesterfield.  MO,  Chiropractic,  April 

1983 
McLain.  Burton  B..  Hempstead,  TX, 

$27,678.14,  Texas  Chiropractic 

College  Foundation.  Pasadena.  TX, 

Chiropractic.  May  1985 
McLain.  Marilyn,  Hempstead,  TX, 

$33,929.20,  Texas  Chiropractic 

College  Foundation.  Pasadena.  TX. 

Chiropractic.  May  1985 
Metcalf.  Roy  L..  Fort  Worth.  TX. 

$115,684.62.  Life  College.  Marietta. 

GA.  Chiropractic.  December  1987 
Montanari.  Arthur  M..  La  Porte.  TX. 

S102.563.70.  Texas  Chiropractic 

College  Foundation.  Pasadena.  TX, 

Chiropractic.  April  1988 
Morgan,  Glenn  R..  Arlington.  TX. 

S66.529.18.  Parker  College  of 

Chiropractic.  Dallas,  TX,  Chiropractic 

September  1989 
Morgan,  Shirley.  Houston,  TX, 

S3,911.16,  Texas  Chiropractic  College 

Foundation.  Pasadena,  TX, 

Chiropractic.  December  1988 
Moses,  Michael  J..  Kingwood,  TX. 

S50,019.26.  Texas  Chiropractic 

College  Foundation,  Pasadena,  TX, 

Chiropractic,  December  1985 
Munson,  Herbert.  Houston.  TX. 
$45,034.37.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic,  December  1986 
Nguyen.  Ho  H.,  Houston,  TX, 
S35.615.38.  Te.\as  Chiropractic 
College  Foundation.  Pasadena.  TX. 
Chiropractic.  December  1990 
Oliver.  Monte.  Lindale.  TX.  $41,005.47. 
Parker  College  of  Chiropractic.  Dallas. 
TX.  Chiropractic.  August  1987 
Owen.  Gary.  Lubbock.  TX.  $39,563.63. 
Logan  College  of  Chiropractic. 
Chesterfield.  MO.  Chiropractic. 
December  1986 
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Parry.  William  A..  Houston,  TX, 
$17,127.67.  Texas  Chiropractic 
College  Foundation.  Pasadena,  TX. 
Chiropractic,  June  1984 

Pinotti,  Jeffrey.  Houston,  TX, 
$82,916.58,  Texas  Chiroprai  tic 
College  Foundation,  Pasadena,  TX. 
Chiropractic'August  1986 

Plaster,  Michael,  Fort  Worth,  TX. 
$37,633.63,  Parker  College  of 
Chiropractic,  Dallas.  TX.  Chiropractic. 
December  1987 

Pouralis,  Behzad  M.,  Pasadena,  TX, 
$47,936.40,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1989 

Primeaux,  Chrstopher,  Texarkana,  TX, 
$86,701.28,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1988 

Quadlander,  Michael  E.,  Houston,  TX, 
$63,143.44.  Texas  Chiropractic 
College  Foundation.  Pasadena.  TX, 
Chiropractic,  April  1988 

Real.  Vernon  D.,  Pasadena,  TX, 
$107,159.72,  Texas  Chiropractic 
College  Foundation.  Pa.sadena,  TX, 
Chiropractic,  December  19a8 

Reaume,  David  C.  Odessa,  TX, 
$92,068.07.  Texas  Chiropractic 
College  Foundation.  Pa.sadena.  TX, 
Chiropractic,  April  1986 

Reece,  Deward  F.,  Corpus  Christi.  TX, 
$22,608.30,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic,  May  1982 

Reynolds.  Charlotte  M.,  Houston,  TX. 
$94,241.50.  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
Chiropractic,  April  1986 

Rhine,  Cecil  T.,  Cleveland,  TX, 
$75,791.74,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1988 

Riley,  Rock,  Canton,  TX,  $29,422.45, 
Texas  Chiropractic  College 
Foundation,  Pasadena,  TX, 
Chiropractic.  May  1982 

Roberson,  Harvey  L.,  Houston.  TX. 
$35,761.82,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1989 

Robinson,  Glenn  R.,  Garland,  TX, 
$77,916.94,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1988 

Rodriquez,  Jesus  A.,  El  Paso,  TX, 
$120,512.32,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1986 

Romeien-romay,  Barbara  C,  Bedford. 
TX,  $87,289.28,  Cleveland 
Chiropractic  College,  Kansas  City, 
MO,  Chiropractic,  May  1985 

Rosenbaum,  Allan  J..  Lubbock.  TX, 
$82,774.37.  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
Chiropractic.  December  1985 

Rublee,  William,  Nacogdoches,  TX, 
$50,118.15,  Texas  Chiropractic 


College  Foundation,  Pasadena.  TX, 
Chiropractic.  May  1984 

Sanchez,  Gerald  G..  Houston,  TX. 
$45,001.88.  Texas  Chiropra<;tic 
College  Foundation.  Pasadena,  TX, 
Chiropractic,  April  1988 

Schade,  Cynthia  J.,  Austin,  TX. 
$40,434.25,  Palmer  College  of 
Chiropractic,  Davenport.  lA, 
Chiropractic,  September  1985 

Schalk,  Ronald  R.,  San  Antonio,  TX, 
$20,676.09,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1982 

Sedlacek,  Jay,  Irving,  TX,  $21,767.48, 
Parker  College  of  Chiropractic,  Dallas, 
TX,  Chiropractic,  September  1993 

Shaver,  Dennis  D.,  Kerrviile,  TX, 
$27,560.72,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  December  1985 

Shukri,  Shafiq.  Wichita  Falls.  TX. 
$13,366.25,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
September  1986 

Skidmore,  Clyde  E.,  Stafford.  TX, 
$57,630.53,  Life  College,  Marietta, 
GA,  Chiropractic,  December  1983 

Smith,  Cecil  P.,  Garland,  TX, 
$21,434.91,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
April  1986 

Smith,  Timothy,  San  Antonio,  TX, 
$99,566.13,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1986 

Snell,  Day  Lee,  Houston,  TX, 
$32,670.44,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX. 
Chiropractic.  May  1984 

Sprecher,  Kyle  O.,  Webster,  TX, 
$73,985.74,  Texas  Chiropractic 
College  Foundation,  Pasadena.  TX, 
ChiropractigJ)ecember  1986 

Stalker,  James,  Round  Rock,  TX, 
$18,534.02,  Logan  College  of 
Chiropractic,  Chesterfield.  MO. 
Chiropractic,  May  1983 

Sykes,  Steven  G.,  Killeen,  TX, 
$37,529.90,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  June  1987 

Taparauskas,  Anne  M.,  Houston,  TX, 
$47,546.30,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  April  1986 

Taylor,  Danny,  Irving,  TX.  $35,797.18, 
Parker  College  of  Chiropractic,  Dallas, 
TX.  Chiropractic,  December  1987 

Thompson,  Roy  E.,  Austin,  TX, 
$34,460.59,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1983 

Todd-Ferguson,  Linda  K.,  Cedar  Park, 
TX,  $52,911.02,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1985 

Tretheway-Koenig,  Joan  L.,  Pearland, 
TX.  $16,435.47.  Western  States 


Chiropractic  College,  Portland,  OR. 
Chiropractic,  June  1990 

Truong,Thao,  Houston,  TX,  $11,929.67, 
Te.xas  Chiropractic  College 
Foundation,  Pasadena,  TX, 
Chiropractic,  December  198ft 

Tucker,  James,  Arlington,  TX, 
$10,232.91.  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1983 

Tvvigg,  Jonathan.  Alpine,  TX, 
$102,776.21,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1988 

Unruh,  Steve  L,  Baytown,  TX. 
$86,852.91.  Life  College.  Marietta, 
GA.  Chiropractic,  December  1987 

Van  Nice,  Dennis,  Midland,  TX, 
$53,606.86,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  January  1987 

Van  Parys,  Leslie  R.,  Waco,  TX, 
S9.428.84,  Northwestern  College  of 
Chiropractic,  Bloomington,  MN. 
Chiropractic,  April  1987 

Walter,  Jonathan  J..  Austin,  TX, 
$19,100.97.  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA.  Chiropractic. 
September  1988 

Wardle,  Jenice,  Port  Arthur,  TX, 
$95,385.96,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
June  1987 

Wellington,  James  G.,  Pasadena,  TX. 
$30,943.02,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX. 
Chiropractic,  May  1982 

Wheeler,  Wesley  D.,  Houston.  TX, 
$67,383.48.  Texas  Chiropractic 
College  Foundation.  Pasadena,  TX. 
Chiropractic.  December  1988 

Whigham,  Gwendolyn  E.,  Houston,  TX. 
$34,540.89,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic, 
April  1987 

Whitaker,  Gary  W.,  San  Antonio,  TX. 
$21,536.47,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1982 

Williams,  Dewayne,  Brownsville,  TX, 
$88,232.15.  Cleveland  Chiropractic 
College.  Kansas  City,  MO, 
Chiropractic,  December  1988 

Wirt-Sealy,  Rita  J.,  Groveton,  TX, 
$12,431.33,  Texas  Chiropractic 
College  Foundation,  Pasadena,  TX, 
Chiropractic,  May  1985 

Woywood,  Roger,  Dallas,  TX, 
$39,194.08,  Parker  College  of 
Chiropractic,  Dallas,  TX,  Chiropractic. 
September  1989 

Dentistry 

Anderson,  Madeline  J.,  Austin,  TX, 
$2,012.14,  Univ  of  Texas  HIth  Sci 
Cntr  San  Antonio,  San  Antonio.  TX. 
Dentistry,  May  1989 

Baird,  John,  Richardson,  TX, 
$28,284.30,  Baylor  College  of 
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Dentistry.  Dallas,  TX.  Dentistrj'.  June 

1992 
Bartley.  Emily.  Houston.  TX. 

$29,165.88.  Meharry  Medical  College. 

Nashville,  TN,  Dentistry.  May  1991 
Beckett.  Timothy  W.,  Dallas,  TX. 

$67,093.66.  Meharry  Medical  College, 

Nashville,  TN,  Dentistry,  May  1981 
Beers.  Wayne  D..  San  Antonio.  TX, 

$21,596.07.  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio.  San  .\ntonio,  TX. 

Dentistry.  May  1989 
Bonin.  Mark.  Spring,  TX.  $10,989.21, 

Univ  of  Texas.  Houston.  TX. 

Dentistry.  May  1987 
Broadus.  Reginald  H.,  Fort  Worth.  TX, 

$60,247.40.  Meharry  Medical  College, 

Nashville.  TN.  Dentistrj-.  May  1985 
Burke.  Andrea  A.,  Houston,  TX, 

5121 ,370.47,  Meharry  Medical 

College,  Nashville,  TN,  Dentistry.  May 

1985 
Canady.  Keith,  Lewisville.  TX, 

542.861.68.  Baylor  College  of 

Dentistry.  Dallas.  TX.  Dentistr>-.  June 

1990 
Chung.  Kwang,  Lewisville.  TX. 

$4,050.39.  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio.  San  Antonio,  TX, 

Dentistry.  May  1992 
Collier.  George  R..  San  Antonio.  TX, 

$50,629.25.  Georgetown  University. 

Washington.  DC.  Dentistry,  May  1983 
Cortez.  Eddie.  San  Antonio.  TX. 

$105,041.14.  Marquette  University. 

Milwaukee.  \VI,  Dentistry,  May  1988 
Courtney.  Barbara.  Dallas.  TX. 

$22,588.30.  Boston  University 

Medical  Center.  Boston,  MA, 

Dentistry.  May  1991 
Currington.  Tony,  Houston,  TX. 

$63,534.03.  Washington  University.  St 

Louis,  MO,  Dentistry,  May  1991 
Daniels  II,  John  T..  San  Antonio.  TX. 

$63,079.03.  Howard  University. 

Washington.  DC.  Dentistry,  May  1983 
Douglas.  Agnes  A.,  De  Soto,  TX, 

$52,719.20.  Meharry  Medical  College. 

Nashville.  TN.  Dentistry,  May  1985 
Dudley,  Donald,  Arp,  TX,  $25,161.10. 

Baylor  College  of  Dentistry.  Dallas. 

TX.  Dentistry.  June  1988 
Garcia,  Leticia,  Beaumont,  TX. 

$23,165.72.  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio.  San  Antonio.  TX, 

Dentistry.  June  1983 
Glosson,  Rom  us.  Houston.  TX. 

$6,320.64,  Univ  of  Texas.  Houston, 

TX,  Dentistry,  May  1989 
Green  Jr.  Henry.  San  Antonio.  TX. 

S153.414.86.  Baylor  College  of 

Dentistry.  Dallas.  TX.  Dentistry.  June 

1984 
Hatten  II.  John  H..  OdFessa.  TX, 

$27,055,69,  Univ  of  Texas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio,  TX, 

Dentistry.  )une  1983 
Hickman.  Carl.  Houston.  TX.  $9,197.62. 

Univ  of  Texas  Hlth  Sci  Cntr  San 
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Antonio.  San  Antonio.  TX,  Dentistry. 

May  1982 
Hicks.  Philip.  Houston.  TX.  $44,360.40, 

Univ  of  Texas.  Houston.  TX. 

Dentistry.  June  1985 
Hooda,  Farid  K..  Arlington.  TX, 

$8,662.04.  Baylor  College  of  Dentistry. 

Dallas.  TX,  Dentistry.  June  1991 
Hurd,  Michael.  Houston.  TX.  $5,310.36, 

Univ  of  Texas.  Houston.  TX. 

Dentistry,  May  1991 
Jacome  Jr,  Robert  R  A.  Piano.  TX. 

$193,150.68,  Univ  of  Oklahoma 

Health  Sciences  Center.  Oklahoma 

City.  OK.  Dentistry.  June  1988 
Johnson,  Cleverick  D..  Houston,  TX. 

$2,959.65.  Univ  of  Texas,  Houston. 

TX.  Dentistry.  June  1986 
Kariem.  James  J.,  Amarillo.  TX. 

$160,881.40.  Meharry  Medical 

College.  Nashville.  TN.  Dentistry.  May 

1984 
Maedgen.  Alan.  Dallas,  TX,  $12,843.70, 

Univ  of  Texas  Hlth  Sci  Cntr  San 

Antonio.  San  Antonio.  TX.  Dentistry. 

May  1987 
Mason.  Samuel  S.,  Houston.  TX, 

$143,627.42.  Meharry  Medical 

College.  Nashville,  TN,  Dentistry,  May 

1984 
Morgan.  John  D..  Beeville.  TX.  $928.97, 

Baylor  College  of  Dentistry.  Dallas. 

TX.  Dentistry,  June  1985 
Mosely  Jr,  Lee,  Houston,  TX, 

$41,511.61.  Meharry  Medical  College. 

Nashville.  TN,  Dentistry.  May  1984 
Obrien,  Francis,  Euless.  TX.  $4,522.54. 

Univ  of  Texas.  Houston.  TX. 

Dentistry.  June  1984 
Perry.  Maurice  A..  Houston,  TX, 

$41,266.42,  Meharry  Medical  College. 

Nashville,  TN.  Dentistr>'.  May  1987 
Ramos  Jr,  Rodolfo  G.,  San  Antonio,  TX. 

$3,208.46,  Univ  of  Texas,  Houston, 

TX,  Dentistry,  May  1990 
Ramos.  Gisella  Y..  Austin,  TX. 

S3.656.83.  Univ  of  Louisville, 

Louisville,  KY,  Dentistry,  May  1993 
Rapanotti,  Mario  C,  San  Antonio,  TX. 

S14.097.13.  Univ  ofTexas  Hlth  Sci 

Cntr  San  Antonio.  San  Antonio.  TX, 

Dentistry.  June  1983 
Rodriguez,  .Annette,  San  Antonio.  TX. 

$17,570.45,  Univ  ofTexas  Hlth  Sci 

Cntr  San  Antonio,  San  Antonio.  TX, 

Dentistry.  May  1993 
Steele.  David  D.,  Texarkana.  TX. 

$21,217.19,  Univ  ofTexas,  Houston. 

TX,  Dentistry,  June  1986 
Summers,  Eddie,  League  City,  TX, 

$9,475.13.  Univ  ofTexas,  Houston. 

TX,  Dentistry,  June  1987 
Tootoonchi,  Mohammod.  Houston,  TX, 

$2,925.62.  Univ  ofTexas.  Houston. 

TX.  Dentistry.  May  1990 
Trammel.  Henry,  Tyler,  TX.  $34,294.24, 

Univ  ofTexas  Hlth  Sci  Cntr  San 

Antonio.  San  Antonio.  TX.  Dentistry. 

May  1989 


Trice.  Robert,  Grand  Prairie,  TX, 
$39,287.33,  Baylor  College  of 
Dentistry,  Dallas.  TX,  Dentistr>-.  May 

.    1989 

Underbill.  Luke,  Corpus  Christi,  TX, 
$52,661.71.  Univ  of  Missouri  Kansas 
City,  Kansas  City,  MO.  Dentistry. 
April  1985 

Venable,  James  R..  Fort  Worth. TX. 
$7,858.24,  Univ  of  Oklahoma  Health 
Sciences  Center.  Oklahoma  City.  OK. 
Dentistry.  June  1990 

Wade.  Eric.  Tyler,  TX.  $28,348.13.  Univ 
ofTexas  Hlth  Sci  Cntr  San  Antonio, 
San  Antonio,  TX.  Denti.strv.  May  1984 

West,  Paul.  Fort  Worth,  TX,  $21,326.14. 
Baylor  College  of  Dentistry,  Dallas. 
TX.  Dentistry.  June  1991 

Wood,  Cecil  C.'.  Duncanville.TX. 
S120.218.01,  Univ  of  Oklahoma 
Health  Sciences  Center.  Oklahoma 
City,  OK,  Dentistry.  June  1983 

Wright-Coleman.  Debra  D..  Bedford.  TX. 
$19,329.29,  Meharr>-  Medical  College. 
Nashville.  TN.  Dentistry.  May  1983 

Health  Administration 

Miranda  Jr.  Leandro,  San  Antonio,  TX. 

$24,426.39,  Trinity  University,  San 

Antonio,  TX,  Health  Administration. 

December  1989 
Simeone.  William  J..  Houston.  TX, 

$15,104.20.  St.  Louis  University,  St. 

Louis.  MO.  Health  Administration. 

May  1985 
While,  Kevin  G..  Dallas.  TX,  $7,918.46, 

St.  Louis  University,  St.  Louis.  MO. 

Health  Administration,  May  1989 

Optometry 

Hall,  Anita.  Ariington,  TX,  $26,552.73. 

Southern  College  of  Optometry. 

Memphis,  TN,  Optometry,  May  1989 
Harrison-Greenfield.  Nancy  A..  Katy, 

TX,  S71.804.43,  New  England  College 

of  Optometry'.  Boston.  MA, 

Optometry,  March  1985 
McGregor,  Scott  D.,  Carrollton,  TX. 

$103,406.67.  Southern  College  of 

Optometry*.  Memphis.  TN.  Optometry. 

June  1986 

Osteopathy 

Abdal-Alim.  Khalid,  Houston,  TX. 
$28,678.68,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines.  lA. 
Osteopathy,  June  1991 

Alvarado,  Leticia  D..  San  Antonio,  TX, 
$1,644.31,  Michigan  State  University, 
East  Lansing,  MI,  Osteopathy.  June 
1984 

Brooks,  Marc  E..  Austin,  TX,  $35,061.53. 
Univ  of  North  Texas  Health  Science 
Ctr.  Fort  Worth.  TX.  Osteopathy.  June 
1991 

Burks,  Chester  L.,  Dallas.  TX. 
$42,682.24.  Univ  of  North  Texas 
Health  Science  Ctr.  Fort  Worth.  TX. 
Osteopathy.  May  1983 
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Gross,  George  G.,  Arlington.  TX. 

$20,357.34.  KirksvilleCol  of 

Osteopathic  Medicine,  Kirksville. 

MO,  Osteopathy,  June  1980 
Lee.  John  H.,  Port  Author.  TX.     ' 

$10,920.70.  Univ  of  North  Texas 

Health  Science  Ctr.  Fort  Worth,  TX, 

Osteopathy.  May  1986 
Mayberry,  Bobby  J..  Fort  Worth,  TX, 

$2,963.87.  Univ  of  North  Texas  Health 

Science  Ctr,  Fort  Worth,  TX, 

Osteopathy.  June  1990 
Morrill,  Thomas  R..  Mesquite.  TX. 

$61,792.19,  Univ  of  North  Texas 

Health  Science  Ctr.  Fort  Worth,  TX. 

Osteopathy.  May  1986 
Overton,  Lora,  Fort  Worth,  TX, 

$15,283.15.  Oklahoma  State 

University.  Tulsa.  OK,  Osteopathy, 

May  1988 
Poplawsky,  James,  Boerne,  TX, 

$8,189.59,  Univ  of  North  Texas  Health 

Science  Ctr.  Fort  Worth.  TX. 

Osteopathy.  May  1985 

Pharmacy 

Boboye,  Cyril  C.  Arlington.  TX. 

$12,823.51.  Creighton  University. 

Omaha.  NE,  Pharmacy.  August  1985 
Breedlove.  Arthur  L.  Irving.  TX. 

$1,593.05.  Texas  Southern  University. 

Houston.  TX.  Pharmacy.  December 

1987 
Jenewari.  Elsie  N..  Houston.  TX. 

$7,877.31,  Creighton  University, 

Omaha,  NE,  Pharmacy,  August  1983 
Povve,  Roderick  L.  Dallas.  TX. 

$24,637.35,  Creighton  University, 

Omaha,  NE.  Pharmacy,  August  1985 

Podiatry 

Baxendale,  Robert,  Dallas,  TX. 
$31,340.88.  Pennsylvania  Col  of 
Podiatric  Medicine.  Philadelphia.  PA. 
Podiatry.  June  1982 

Baxter.  Bobby  C,  Houston.  TX. 
$130,612.10.  Dr.  William  SchoU  Col 
of  Podiatric  Med.  Chicago.  IL. 
Podiatry.  May  1984 

Bethea.  Carroll  Ruth.  Irving.  TX. 
$61,981.55.  Ohio  College  of  Podiatric 
Medicine,  Cleveland.  OH.  Podiatry, 
May  1985 

Dang,  Dung  D..  Channelview,  TX. 
$89,361.00.  California  College  of 
Podiatric  Medicine.  San  Francisco. 
CA.  Podiatry,  May  1989 

Edwards,  Fanny  F.,  Houston.  TX. 
$24,235.70.  New  York  College  of 
Podiatric  Medicine.  New  York.  NY, 
Podiatry.  June  1984 

Ellington,  James  D.,  Southlake,  TX. 
$27,368.64.  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA. 
Podiatry.  June  1993 

Ezzeh.  Mary.  Duncanville,  TX, 
$144,649.14,  Univ  of  Osteo  Medical  & 
Health  Science,  Des  Moines,  lA. 
Podiatry.  June  1989 


Gipson.  Helen  D..  Dallas,  TX. 
$64,656.24.  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1985 

Grocoff.  Ronald  D.,  Piano.  TX, 
$40,087.01,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH.  Podiatry. 
May  1980 

Knutson.  Timothy,  San  Antonio.  TX. 
$82,446.69,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry.  May  1981 

Moss,  Stephen,  Houston.  TX. 
$92,859.03,  Dr.  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry. 
May  1989 

Negash,  Omer  O  .  Houston,  TX, 
$17,404.31,  Barry  University-Podiatric 
Med,  Miami  Shores,  FL.  Podiatry, 
May  1989 

Ramirez.  Jesus.  El  Paso.  TX.  $70,894.77, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland.  OH,  Podiatry.  May  1983 

Rose.  Myrtle  F..  Dallas.  TX.  $126,464.87. 
Ohio  College  of  Podiatric  Medicine. 
Cleveland.  OH.  Podiatry,  June  1987 

Stillwagoner,  Lee  W.,  Sulfur  Springs. 
TX.  $28,231.04.  Univ  of  Osteo 
Medical  &  Health  Science.  Des 
Moines,  lA,  Podiatry,  June  1989 

Tanenbaum.  Jeffrey  C.  Houston.  TX. 
$43,179.46,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia.  PA, 
Podiatry.  June  1980 

Taylor,  Emma.  Houston.  TX. 
$147,003.96.  Univ  of  Osteo  Medical  & 
Health  Science.  Des  Moines.  lA, 
Podiatry,  June  1990 

Updyke,  John  G..  Austin,  TX, 
$117,010.67,  California  College  of 
Podiatric  Medicine,  San  Francisco, 
CA,  Podiatry,  May  1981 

Public  Health 

Gilbert,  Grant  D.,  Houston.  TX. 

$37,258.58,  Univ  of  Illinois  At 

Chicago.  Chicago,  IL,  Public  Health. 

September  1982 
Perry.  Terry  T.,  Houston,  TX.  $5,816.20. 

Tulane  University,  New  Orleans.  LA. 

Public  Health,  May  1984 

Veterinary  Medicine 

Brinkley.  Marty  R..  Kaufman.  TX. 
$1,719.33,  Oklahoma  State  University, 
Stillwater,  OK,  Veterinary  Medicine. 
May  1990 

Vtah 

Allopathic  Medicine 

Manchester,  Kevin  K.,  West  Valley  City. 
UT.  $21,331.50,  Univ  of  Nevada  Reno. 
Reno,  NV,  Allopathic  Medicine.  Mav 
1989 

Chiropractic 

Bowman,  Jeffrey  J.,  Salt  Lake  City,  UT. 
$12,123.56,  Palmer  College  of 


Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1983 

Brown.  James  A.,  West  Jordan,  UT. 
$58,745.08,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1986 

De  Mille,  Alan  M.,  Cedar  City,  UT. 
$118,340.02,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA. 
Chiropractic,  March  1987 

Howard.  Douglas  D.,  SaU  Lake  City.  UT, 
$27,048.89,  Cleveland  Chiropractic 
College.  Los  Angeles,  CA, 
Chiropractic,  August  1986 

Madsen,  Richard,  Salt  Lake  City,  UT, 
$33,054.87,  Palmer  College  of 
Chiropractic  West,  San  Jose,  CA. 
Chiropractic,  December  1985 

Mangum,  Donald  L.,  Panguitch.  UT, 
$75,604.57,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  December  1988 

Martin.  Craig  J.,  Salt  Lake  City.  UT. 
$29,315.37,  Life  Chiropractic  College- 
west,  San  Lorenzo.  CA,  Chiropractic. 
December  1987 

Patton.  Daniel  R..  Salt  Lake  City,  UT. 
$83,850.01.  Palmer  College  of     ' 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1987 

Robinette.  Terry  A.,  Sandy,  UT, 
$61,943.00,  Logan  College  of 
Chiropractic,  Chesterfield,  MO. 
Chiropractic,  August  1986 

Taylor,  Todd  R.,  Bountiful,  UT. 
$2,208.36.  Logan  College  of 
Chiropractic,  Chesterfield.  MO. 
Chiropractic,  December  1987 

Dentistry 

Gifford,  Craig  P.,  Salt  Lake  City,  UT. 

$158,573.27,  Case  Western  Reserve 

University,  Cleveland,  OH,  Dentistry. 

May  1987 
Troili,  Dean  C,  Sah  Lake  City.  UT. 

$184,494.00,  Marquette  University. 

Milwaukee.  WI.  Dentistry,  May  1986 
Tucker,  Bret  J..  Salt  Lake  City,  UT. 

$65,509.14,  Virginia  Commonwealth 

University,  Richmond,  VA,  Denti.stry. 

May  1988 
Wigg.  Kenneth  Y.,  Price,  UT,  52,032.49. 

Creighton  University,  Omaha,  NE. 

Dentistry,  May  1991 

Optometry 

Haggard,  Joe  R.,  Springville,  UT, 
$6,036.79,  Illinois  College  of 
Optometry,  Chicago,  IL,  Optometry, 
May  1987 

Mitchell,  Mike  K.,  Salt  Lake  City,  UT. 
$42,751.31.  Southern  Calif  College  of 
Optometry,  Fullerton,  CA,  Optometry. 
May  1986 

Podiatry 

Haase,  George  G.,  Ogden,  UT, 
$57,141.19,  Dr  William  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry. 
May  1984 


Rindlisbacher,  Mark  C.  Payson,  UT. 
$151,673.85.  Dr  WiUiam  Scholl  Col  of 
Podiatric  Med,  Chicago,  IL,  Podiatry, 
May  1988 

Tindall.  Michael  A.,  Magna.  UT. 
$77,972.29,  California  College  of 
Podiatric  Medicine,  San  Francisco. 
CA.  Podiatry.  May  1988 

Vermont 

Chiropractic 

Ramirez.  Laura  A..  Burlington.  VT. 

$14,353.92.  Los  Angeles  College  of 

Chiropractic.  Whittier,  CA. 

Chiropractic.  April  1990 
Swett.  Robert.  Manchester.  VT. 

$31,047.63.  Logan  College  of 

Chiropractic,  Chesterfield.  MO, 

Chiropractic.  August  1988 

Dentistry 

Wiebking,  Henry  A.,  Richmond,  VT. 
$95,660.96.  Univ  of  Maryland 
Baltimore,  Baltimore.  MD,  Dentistrj'. 
January  1985 

Veterinary  Medicine 

Ponte.  Paula  J..  Bennington.  VT. 
$192,999.43.  Tufts  University.  Boston. 
MA,  Veterinary  Medicine.  May  1987 

Virgin  Islands 

Chiropractic 

Slotnick.  Robin.  Kingshill,  VI. 
$68,175.18.  Los  Angeles  College  of 
Chiropractic  Whittier,  CA. 
Chiropractic,  December  1989 

Virginia 

Allopathic  Medicine 

Asamoah.  Nana.  Hemdon,  VA. 

$11,640.47,  Geoi^e  Washington 

University.  Washington,  DC. 

Allopathic  Medicine.  May  1990 
Boschulte.  Jualenda,  Alexandria,  VA. 

$59,290.15.  Georgetown  University. 

Washington.  DC.  Allopathic 

Medicine.  May  1989 
Dempster.  Alexandra.  Aldie.  VA. 

$26,399.13.  Univ  of  Miami.  Miami, 

FL.  Allopathic  Medicine,  May  1987 
Gomez.  Mario.  Richmond,  VA. 

$29,951.05,  Eastern  Virp.inia  Medical 

School.  Norfolk,  VA.  Allopathic 

Medicine.  June  1983 
Gong.  Pearl.  Charlottesville.  V.\. 

$9,411.16,  Albert  Einstein  Med  Col  of 

Yeshiva  Univ.  Bronx.  NY.  Allopathic 

Medicine,  June  1983 
Harrington.  Baxter  C,  Midlothian,  VA, 

$47,769.83.  Meharry  Medical  College. 

Nashville.  TN.  Allopathic  Medicine. 

May  1985 
Kirk  Jr.  Vernon  H..  Portsmouth.  VA. 

$46,283.40.  Univ  of  Utah,  Salt  Lake 

Gty.  UT,  Allopathic  Medicine.  June 

1986 


Scott.  Rosemary  C,  Saluda.  VA. 

$135,573.51,  Meharry  Medical 

College,  Nashville,  TN.  Allopathic 

Medicine.  May  1987 
Thomas,  Giovana  R.,  Alexandria,  VA, 

$9,688.29,  Univ  of  Rochester. 

Rochester.  NY,  Allopathic  Medicine, 

May  1988 
Tolliver,  John,  Fairfax,  VA,  $5,536.02. 

Univ  of  Med  &  Dent  of  New  Jersey. 

Newark,.  NJ.  Allopathic  Medicine. 

May  1984 
Wright.  Richard  O.,  Virginia  Beach.  VA. 

$69,150.99.  Meharry  Medical  College, 

Nashville.  TN.  Allopathic  Medicine, 

May  1984 

Chiropractic 

Clayton.  Richard  E..  Richmond.  VA. 

S75.192.00.  Life  College.  Marietta. 

GA,  Chiropractic.  March  1985 
Davis,  Thomas  A.,  Waynesboro.  VA. 

$85,971.28,  Logan  College  of 

Chiropractic.  Chesterfield.  MO, 

Chiropractic.  August  1986 
Dotti.  John  T.,  Newport  News,  VA. 

$90,996.91.  Texas  Chiropractic 

College  Foundation.  Pasadena.  TX. 

Chiropractic,  May  1983 
Ganther,  Timothy,  Virginia  Beach.  VA, 

$67,187.38.  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropractic.  August  1986 
Headley.  Patricia,  Roseland,  VA. 

$49,574.63.  Palmer  College  of 

Chiropractic.  Davenport.  lA, 

Chiropractic.  October  1986 
Jackson.  Zona  G..  Freeman.  VA, 

$23,937.66.  Logan  College  of 

Chiropractic.  Chesterfield.  MO. 

Chiropractic.  August  1988 
Ke.ssler.  Edward.  Virginia  Beach.  VA. 

$46,052.75,  Life  College.  Marietta. 

GA.  Chiropractic.  December  1983 
Khalsa.  Gururakha,  Arlington,  VA. 

$39,429.05.  Cleveland  Chiropractic 

College.  Kansas  City.  MO. 

Chiropractic.  May  1989 
Kilmer.  David,  Thaxton.  VA. 

543,314.89,  Los  Angeles  College  of 

Chiropractic.  Whittier.  CA. 

Chiropractic.  December  1985 
Panza,  Tony.  Williamsburg,  VA. 

$15,614.15,  Life  College^  Marietta. 

C.A..  Chiropractic.  March  1990 
Seaman.  John  J..  Hayes.  VA.  $19,778.50, 

Logan  College  of  Chiropractic, 

Chesterfield.  MO.  Chiropractic. 

September  1985 
Streicher.  Bruce.  Shipman.  VA. 

$73,882.35,  Life  College.  Marietta. 

GA.  Chiropractic.  March  1985 
V'osburgh.  Stephen  E..  Sterling.  VA. 

$107,022.87.  Life  College.  Marietta. 

GA.  Chiropractic.  January  1985 
Ziegler.  Louis.  Alexandria.  VA. 

$44,076.77.  Life  College.  Marietta. 

GA,  Chiropractic.  December  1989 


Dentistry 

Amouhashem,  Par\in,  Springfield,  VA. 

$8,600.84,  Georgetown  University. 

Washington.  DC.  Dentistry.  May  1990 
Bukowski.  Todd  M.,  Arlington.  VA. 

$26,978.62.  Suny  Buffalo.  Buffalo. 

NY.  Dentistry.  June  1989 
Bunn.  Steven  T..  Alexandria.  VA. 

$108,123.97.  Georgetown  University. 

Washington.  DC.  Dentistry.  May  1983 
Freeman  Jr.  Lenwood.  Ladysmith.  VA. 

$11,181.32.  Howard  University. 

Washington.  DC.  Dentistry,  May  1988 
Gibboney.  Dana.  Virginia  Beach,  VA. 

$56,713.17,  Virginia  Commonwealth 

University,  Richmond.  VA,  Dentistrj'. 

May  1992 
HoUey.  Elizabeth.  Chesapeake,  VA. 

$33".406.36.  Meharry  Medical  College. 

Nashville.  TN.  Dentistry.  May  1991 
Jennings,  Kevin  K.,  Chesapeake.  VA. 

$163,955.50.  Meharry  Medical 

College.  Nashville,  TN,  Dentistry.  May 

1983 
Jones,  Gale  F..  Richmond.  VA. 

$60,375.64,  Howard  University. 

Washington.  DC,  Dentistry.  May  1987 
Labrie.  Gerald  P..  Springfield,  VA. 

$20,438.71.  Georgetown  University. 

Washington.  DC.  Dentistry.  May  1983 
Miller.  Jay  P.,  Arlington.  VA,  $9,153.73. 

Georgetown  University,  Washington. 

DC.  Dentistr>'.  May  1990 
Nicholas.  Robert.  Richmond.  VA, 

$24,568.57,  Virginia  Commonwealth 

University.  Richmond,  VA.  Dentistrj-. 

May  1987 
Pearson.  Havwood,  Richmond,  VA. 

5140.789.11.  Meharry  Medical 

College.  Nashville.  TN.  Dentistry,  May 

1983 
Peoples.  Douglas  B..  Petersburg.  VA, 

$21,475.95.  Georgetown  University. 

Washington.  DC.  Dentistry.  May  1983 
Preston.  Richard  G.,  Richmond,  VA. 

$8,079.82.  Georgetown  University, 

Washington.  DC.  Dentistry,  May  198.i 
Ruffin,  Wyatt  M.,  Virginia  Beach.' VA. 

5198.885.17.  Meharr>-  Medical 

College.  Nashville,  TN.  Dentistry. 

Decemlier  1983 
Scott.  Annette.  Alexandria.  VA. 

580,864.70.  Howard  University. 

Washington.  DC.  Dentistn, .  May  1986 
Shaffner.  Robert.  Christiansburg.  VA. 

S205.986.71.  Marquette  University. 

Milwaukee.  WI.  Dentjstr> ,  May  1988 
Solliday.  Michael  P..  Arlington,  VA, 

519.295.09.  Georgetown  bniversity. 
Washington.  IX:.  Dentistry.  Mav  1987 

Willis.  Orion  W..  Portsmouth.  VA. 

531.858.56.  Howard  Universitv, 

Washington.  DC,  Dentistry.  May  198,T 
Wilson.  Sulyn.  Vienna.  VA,' $6,627.94. 

Georgetown  Universitv.  Washington. 

DC,  Dentistr>-.  May  1990 

Optometry 

Pfab.  Marv  C.  Petersburg.  VA. 

567.336.10,  Southern  College  of 
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Optometry,  Memphis,  TN.  Optometry, 
June  1985 

Osteopathy 

Hobowsky,  Martin.  Norfolk.  VA. 
$122,775.00,  Oklahoma  State 
University.  Tulsa.  OK.  Osteopathy, 
May  1986 

Pharmacy 

Habib,  Suraia.  Alexandria.  VA. 

$2,941.54.  Massachusetts  College  of 

Pharmacy.  Boston.  MA,  Pharmacy, 

June  1989 
Wright.  James.  Clifton.  VA,  $56,286.18. 

Howard  University,  Washington,  DC, 

Pharmacy,  May  1986 

Podiatry 

Anderson  III,  Jesse  N.,  Norfolk,  VA, 
$104,301.36,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry. 
May  1984 

Dew,  John,  Norfolk,  VA,  $76,590.75, 
Ohio  College  of  Podiatric  Medicine, 
Cleveland.  OH.  Podiatry.  June  1990 

McMillion,  Jerry.  Richmond.  VA, 
$42,750.58,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia,  PA, 
Podiatry,  May  1992 

Public  Health 

Talley.  Mark  D.,  Richmond,  VA. 
$2,028.36,  Univ  of  North  Carolina 
Chapel  Hill,  Chapel  Hill.  NC.  Public 
Health,  May  1986 

Veterinary  Medicine 

Griffith,  Deborah,  Virginia  Beach,  VA, 
$21,731.41,  Tuskegee  University, 
Tuskegee,  AL,  Veterinary  Medicine, 
May  1983 

Taylor,  Christopher,  Port  Republic.  VA, 
$19,073.29,  Michigan  State 
University,  East  Lansing,  MI, 
Veterinary  Medicine,  June  1987 

Washington 

Allopathic  Medicine 

Haririe,  Jim  J..  Kent,  WA,  $50,221.24, 
Medical  College  of  Wisconsin. 
Milwaukee,  WI,  Allopathic  Medicine, 
May  1983 

Lindsey-Wright,  Karen,  Seattle.  WA, 
$111,005.95,  Meharry  Medical 
College,  Nashville,  TN,  Allopathic 
Medicine,  May  1989 

Sahm,  Roger,  Spokane,  WA,  $98,927.37, 
Vanderbilt  University,  Nashville,  TN, 
Allopathic  Medicine,  May  1988   * 

Smith  Napom,  Atania.  Gig  Harbor,  WA, 
$75,496.82,  Medical  College  of 
Pennsylvania,  Philadelphia,  PA, 
Allopathic  Medicine,  June  1985 

White,  Jeffrey,  Chattaroy,  WA, 
$62,881.50,  Oral  Roberts  University, 
Tulsa,  OK,  Allopathic  Medicine,  May 
1985 

White,  Leroy  C,  Tacoma.  WA, 
$27,734.63.  Temple  University, 


Philadelphia,  PA.  Allopathic 
Medicine,  June  1981- 

Chiropractic 

Chinn,  Greg,  Kirkland,  WA,  $85,371.47. 
Life  College.  Marietta.  GA. 
Chiropractic.  December  1989 

Collins.  Norman  E..  Renton.  WA. 
$68,117.32,  Palmer  College  of 
Chiropractic,  Davenport,  lA. 
Chiropractic.  March  1988 

Corley.  David  L.,  Tacoma.  WA. 
$43,083.52.  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
December  1984 

Corley,  Lee,  Everett,  WA,  $83,598.13, 
Life  Chiropractic  College-West,  San 
Lorenzo,  CA,  Chiropractic,  June  1989 

Craig,  Bradley,  Vancouver,  WA, 
$99,273.62.  Western  States 
Chiropractic  College.  Portland.  OR. 
Chiropractic,  June  1988 

Diel,  Gary  R.,  Gig  Harbor,  WA, 
$100,167.57,  Life  College,  Marietta, 
GA,  Chiropractic,  September  1984 

Diel-Singleton,  Betty  Knox  B.,  Tacoma, 
WA,  $51,305.65.  Life  College. 
Marietta,  GA,  Chiropractic,  June  1984 

Dreyer,  Frank  J.,  Spokane,  WA, 
$15,617.22,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  September  1984 

Eartheart-Grim,  Peter  A.,  Mukelteo,  WA, 
$51,076.16,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  December  1983 

Erkel,  Thomas  R.,  Bellevue,  WA, 
$28,394.74,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  October  1985 

Grubstein,  Alan,  Tacoma,  WA, 
$98,691.93,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  September  1987 

Hamilton,  Charles  A..  Seattle.  WA. 
$19,369.37.  Life  College,  Marietta. 
GA,  Chiropractic,  March  1989 

Hartley,  William,  Seattle,  WA, 
$36,848.24,  Western  States 
Chiropractic  College,  Portland.  OR. 
Chiropractic,  December  1990 

Katz,  Gary  S.,  Edmonds,  WA, 
$24,237.31,  Northwestern  College  of 
Chiropractic,  Bloomingfon,  MN, 
Chiropractic,  April  1983 

Kronlund,  Douglas  G.,  Puyallup,  WA, 
$31,405.41,  Life  Chiropractic  College- 
West,  San  Lorenzo,  CA,  Chiropractic, 
March  1990 

McCord,  Allan  R.,  Renton,  WA, 
$13,914.18,  Palmer  College  of 
Chiropractic,  Davenport,  lA, 
Chiropractic,  June  1983 

McKilligan,  Terrance,  Woodland,  WA, 
$14,188.44,  Palmer  College  of 
Chiropractic.  Davenport,  lA, 
Chiropractic,  October  1985 

Nicholes,  David  L.,  Woodinville,  WA. 
$18,072.71.  Palmer  College  of 


Chiropractic.  Davenport.  lA, 

Chiropractic.  March  1989 
Olson.  Lee  E.,  Redmond,  WA,  $8,284.29, 

Western  States  Chiropractic  College. 

Portland,  OR,  Chiropractic,  March 

1984 
Phelps,  Carl  C,  Issaquah,  WA, 

$28,272.78,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1985 
Pittman,  Joanne  E.,  Lake  Stevens,  WA. 

$72,951.40,  Life  College,  Marietta. 

GA,  Chiropractic,  March  198R 
Scheen,  Susan,  Vashon,  WA,  $4,439.37. 

Western  States  Chiropractic  College, 

Portland,  OR,  Chiropractic.  June  198fi 
Schwartz.  Gerald,  Silverdale.  WA, 

$70,356.33,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  August  1986 
Scovel,  Michael,  Everett,  WA, 

$104,483.70,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  December  1988 
Stanton.  Lawrence.  Seattle,  WA, 

$8,346.16,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1985 
Taylor,  Larry  D.,  Wapato,  WA, 

$37,970.59,  Palmer  College  of 

Chiropractic  West,  San  Jose,  CA, 

Chiropractic,  October  1986 
Terides,  Michael,  Bellingham,  WA. 

$80,769.76,  Palmer  College  of 

Chiropractic  West.  San  Jose.  CA. 

Chiropractic.  March  1991 
Tyrell.  Michael,  Spokane,  WA, 

$134,235.03,  Life  College,  Marietta, 

GA,  Chiropractic,  June  1986 
Walters,  Jerome  P.,  Olympia,  WA. 

$35,510.97.  Palmer  College  of 

Chiropractic,  Davenport.  lA, 

Chiropractic,  December  1983 

Clinical  Psychology 

Kinney.  Lorrin  L.,  Vancouver,  WA. 
$31,637.13,  California  Sch  of  Prof 
Psych  Fresno,  Fresno,  CA,  Clinical 
Psychology,  August  1987 

Mattila,  William,  Bremerton,  WA, 
$49,150.43,  Fuller  Theological 
Seminary,  Pasadena,  CA,  Clinical 
Psychology,  June  1989 

Dentistry 

Clark,  Russell,  Everett,  WA, 
$136,038.02,  Univ  of  The  Pacific,  San 
Francisco,  CA,  Dentistry,  June  1990 

Robinson,  Harold  L.,  Tumwater,  WA. 
$37,145.18,  Temple  University, 
Philadelphia,  PA,  Dentistry.  January 
1988 

Optometry 

Splinter,  Kenneth  W.,  Aberdeen,  WA. 
$22,671.81.  Pacific  University,  Forest 
Grove,  OR,  Optometry,  May  1984 


Osteopathy 

Williams,  Robert,  Seattle,  WA. 
$178,894.30.  Univ  of  New  England. 
Biddeford.  ME,  Osteopathy,  June  1987 

Pharmacy 

Day,  Harold  E.,  Bremerton,  WA, 
$2,066.22,  Long  Island  University, 
Brookville,  NY,  Pharmacy.  January 
1987 

Podiatry 

Burgess,  Jonathan,  Vancouver,  WA, 
$78,662.23,  Ohio  College  of  Podiatric 
Medicine,  Cleveland,  OH,  Podiatry, 
May  1990 

Morrison,  John  T.,  Port  Orchard,  WA, 
$35,347.95.  Ohio  College  of  Podiatric 
Medicine.  Cleveland,  OH,  Podiatry, 
May  1983 

West  Virginia 

Allopathic  Medicine 

Arreola,  Rodolfo,  Morgantown,  WV, 
$32,250.27,  Brovm  University, 
Providence,  RI,  Allopathic  Medicine, 
May  1990 

James,  Tyshaun,  Charlestown,  WV, 
$27,695.30,  Marshall  University, 
Huntington,  WV,  Allopathic 
Medicine,  May  1989 

Chiropractic 

Calandros,  George,  Huntington,  WV, 
$1,153.89,  Cleveland  Chiropractic 
College,  Kansas  City,  MO, 
Chiropractic,  May  1991 

Henshaw,  Clifford  D.,  Charlestown,  WV, 
$60,654.19,  Life  College,  Marietta, 
GA,  Chiropractic,  March  1988 

Dentistry 

Chattin.  Donald  H.,  Parkersburg,  WV, 
$1,284.04,  West  Virginia  University, 
Morgantown,  WV,  Dentistry,  May 
1980 

Freeman,  Kenneth  K.,  Charlestown,  WV. 
$32,805.08,  Case  Western  Reserve 
University,  Cleveland.  OH,  Dentistry, 
May  1986 

Osteopathy 

Booth,  Christopher  R.,  Alderson,  WV. 
$21,843.02,  West  Virginia  School  of 
Osteopathic  Med,  Lewisburg,  WV, 
Osteopathy,  May  1992 

Gant,  Allan  L.,  Richwood,  WV, 
$14,923.36,  West  Virginia  School  of 
Osteopathic  Med,  Lewisburg.  WV, 
Osteopathy,  June  1981 

Kirkland,  Charles  K.,  Elkins,  WV, 
$56,680.87,  West  Virginia  School  of 
Osteopathic  Med,  Lewisburg,  WV, 
Osteopathy,  May  1984 

Spanos,  George  K..  Huntington.  WV. 
$9,594.93.  West  Virginia  School  of 
Osteopathic  Med.  Lewisburg.  WV, 
Osteopathy,  May  1982 


Wisconsin 
Allopathic  Medicine 

Boyd,  Olage  O.,  Milwaukee,  WI, 

$184,296.18,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1984 
Erickson,  Gregg,  Elroy,  WI,  $29,626.59. 

Medical  College  of  Wisconsin, 

Milwaukee,  WI,  Allopathic  Medicine. 

May  1980 
Harris,  Ernest  H..  Madison,  WI, 

$33,490.25,  Univ  of  Illinois  Medical 

Center,  Chicago,  IL,  Allopathic 

Medicine,  June  1983 
Lane,  Michael,  Shorewood,  WI. 

$13,973.76.  Creighton  University. 

Omaha.  NE.  Allopathic  Medicine. 

May  1989 
Leisman.  Scott,  Madison,  WI,  $9,071.75, 

Univ  of  Wisconsin  Madison,  Madison, 

WI,  Allopathic  Medicine,  June  1982 
Mansur,  Sharif  S.,  Menomoee  Falls,  WI, 

$13,438.41,  Medical  College  of  Ohio, 

Toledo,  OH,  Allopathic  Medicine, 

June  1989 
Miller,  Julie,  Milwaukee,  WI, 

$49,311.57,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  August  1987 
Onyeneke,  Chuka  D.,  Kenosha,  WI, 

$137,608.96,  Medical  College  of  Ohio, 

Toledo,  OH,  Allopathic  Medicine. 

June  1989 
Plater.  Daniel  H..  Madison.  WI. 

$92,691.50.  Univ  of  Southern 

California.  Los  Angeles.  CA. 

Allopathic  Medicine.  June  1988 
Pounds,  Lawrence  M.,  Hartford,  WI, 

$183,953.00,  Medical  College  of 

Wisconsin.  Milwaukee,  WI, 

Allopathic  Medicine,  May  1988 
Robbins,  Lamont  C,  Milwaukee,  WI, 

$50,226.95,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1980 
Salazar,  Marielena,  Oshkosh,  WI, 

$124,662.00,  Tufts  University,  Boston. 

MA,  Allopathic  Medicine,  May  1988 
Smalley,  Katherine,  Holmen,  WI, 

$24,832.80,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1991  , 
Tesch,  Patrick  R.,  Milwaukee,  WI, 

$32,126.32,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  Sieptember  1986 
Williamson,  Frederick,  Milwaukee,  WI. 

$137,419.17,  Medical  College  of 

Wisconsin,  Milwaukee,  WI, 

Allopathic  Medicine,  May  1990 

Chiropractic 

Berres,  George  W.,  Colfax,  WI, 

$68,528.61,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  October  1985 
Hansen,  Timothy  J.,  Pewaukeee,  WI. 

$18,782.37,  Parker  College  of 


Chiropractic,  Dallas.  TX.  Chiropractic, 

December  1986 
Hultine,  Lynn  R.,  Wauwatosa,  WI, 

$50,649.00,  Logan  College  of 

Chiropractic,  Chesterfield.  MO. 

Chiropractic,  August  1990 
Kalienbach,  Robert,  Marshfield,  WI, 

$90,188.06,  Parker  College  of 

Chiropractic,  Dallas,  TX.  Chiropractic. 

May  1989 
Klein'jan.  Mary  B..  Racine,  WI, 

$58,108.28,  Northwestern  College  of 

Chiropractic,  Bloomington,  MN, 

Chiropractic,  August  1990 
Mayfield,  Gordon,  Lodi,  WI,  $12,369.89, 

Northwestern  College  of  Chiropractic. 

Bloomington.  MN,  Chiropractic,  April 

1984 
Radandt,  Mark,  Kenosha,  WI, 

$86,909.54,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  June  1984 
Slusher,  Stephen  L..  Jamesville,  WI, 

$58,956.81,  Cleveland  Chiropractic 

College,  Los  Angeles,  CA, 

Chiropractic,  June  1987 
Stick,  Alex  A.,  West  Bend,  WI. 

$7,574.08.  Palmer  College  of 

Chiropractic.  Davenport,  lA, 

Chiropractic,  October  1985 
Ulbrich,  George  A.,  Neenah,  WI. 

$12,790.83,  Western  States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  March  1983 
Vance,  Julie  E.,  Racine,  WI.  $33,463.07. 

Palmer  College  of  Chiropractic. 

Davenport.  lA,  Chiropractic, 

December  1988 
Waschbisch,  Sue  A.,  Oconto  Falls,  WI, 

$12,412.56,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic.  June  1992 
Werner,  Mary,  Seymour,  WI, 

$60,319.96,  Cleveland  Chiropractic 

College,  Kansas  City,  MO, 

Chiropractic,  September  1983 

Dentistry 

Bartelt,  Craig.  Fond  Du  Lac,  WI, 
$18,659.96,  Marquette  University. 
Milwaukee,  WI,  Dentistry.  May  1984 

Bock,  Jerome,  Milwaukee,  WI, 
$144,572.35,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1988 

Dove,  Edward  E.,  Milwaukee,  WI, 
$17,247.58,  Marquette  University, 
Milwaukee.  WI,  Dentistry.  May  1989 

Jones,  Harold  A..  Milwaukee.  WI. 
$115,572.54.  Marquette  University. 
Milwaukee.  WI.  Dentistry.  May  1989 

Karr.  Robert  A.,  Milwaukee,  WI, 
$169,785.25,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1985 

Law,  Daniel,  Milwaukee,  WI, 
$88,774.00,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1986 

Mallien.  Maria  M..  Milwaukee,  VVl, 
$145,302.81,  Marquette  University, 
Milwaukee,  WI,  Dentistrj',  December 
1985 
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Morrisjjn.  Michael  B..  West  Alli.s.  WI. 
$ir)l.!)78.00.  Maniuette  University, 
Milwaukee,  W!,  Dentistry.  May  1988 

Feiidleton,  Darryl  D..  Giendale,  WI, 
$fi,H.3.3.B7,  Southern  Illinoi.s  Univ 
Kdwardsvillc,  Edward.sville,  11,, 
I)e  n  t  i  St  ry .  F)yrember  1 986 

Keed.  John  F.,  Madison.  WI, 
$155.()<J7.14,  Marquette  University, 
Milwaukee.  WI.  Dentistry.  May  1986 

Sadien.  Mahib,  Milwaukee,  WI, 
$29.H)9.f).l.  Loyola  University 
Chicago,  C;hii-.a^n,  IL,  Dentistry,  May 
1993 

Sanderson,  S«:otl  P.,  Stou)i>htun.  WI. 
$151.9H»..17,  Marquette  University. 
Milw  iiikee,  WI,  Dentistry.  M.ny  19H9 

Tanski    Fhonias  A..  Grafton,  WI, 
$14,8^:753.  Marquette  University, 
Milwaukt^,  WI.  Dentistry,  May  1982 

Volkert,  Lawrencj}.  Radne,  WI, 
$85,839..')7,  Marquette  University, 
Milwaukee.  WI,  Dentistry,  May  1986 

Podiatry 

Perpich,  1'homas  T  |,  Milwaukee,  WI. 
$105,740.7.1,  Univ  of  Osteo  Meftical  A 
Heahh  S«:ience,  Des  Moines.  lA. 
Podiatry.  June  1987 

Publir  Health 

Kodriquez,  Victor,  Milwaukee,  WI, 
$3,911.16,  Tulane  University.  New 
Orleans,  LA,  Puhlii;  Health,  May  1989 

Veterinary  Mudiune 

Nance,  Dara,  Madison.  WI,  $34.8t)6.22, 

Univ  of  Wisconsin  Madi.son,  Madison. 

WI,  Veterinary  Medicine,  May  1992 
Patterson.  William  H.,  Oregon,  WI. 

$3,943.28.  Michigan  State  University. 

East  Lansing,  Ml,  Veterinary 

Medicine,  June  1984 

Wycming 
Allopathic  Medicine 

Nekson,  Vivian  I.,  Cheyenne,  WY, 
$13,7.55.81.  Univ  of  North  Dakota, 
Grand  Forks,  ND,  Allopathic 
Medicine,  May  1993 

Chiropnictic 

Kilgore,  Charles,  Torrington.  WY, 
$7,5,465.44,  Cleveland  CJiiroprat;tir 
College,  Kansas  City,  MO, 
Chiropractic,  September  1985        , 

Fnivign  Cotintries 

Allopathic  Medicine 

Dot.son,  Tanya  J..  Copenhagen. 
Denmark.  $30,172.35,  Morehouse 
School  of  Miidicine,  Atlanta,  GA, 
Allopathic  Medicine,  )une  1986 

Hawkins,  Irene,  Florence,  Italy. 
$4,905.56,  Cornell  University  Medical 
College,  New  York,  NY.  Allopathic 
Medicine.  May  1985 

Kavadellas.  Anastasi,  City  Unknown, 
Greece,  $12,515.28,  Univ  of  Miami, 


Miami,  FL.  Allopathic  Mediirine,  May 
1986 

Maynez,  Miguel  A.,  Nervaiite,  Mexico, 
$58,946.12.  Hahnemann  University, 
Philadelphia,  PA,  Allopathic 
Medicine,  June  1982 

Nelson.  Richard,  Riyadh,  Saudi  Arabia, 
$12,105.37,  Loma  Linda  University. 
Loma  Linda,  CA,  Allopathic 
Medicine.  June  1991 

Palmer-West,  Lori  J.,  Toronto,  Canada, 
$7(),()23.55,  Tulane  University,  New 
Orleans,  LA.  Allopathic  Medicine, 
June  1983 

Ponder  III,  Alvin,  City  Unknown,  West 
Indies,  $49,676.06,  Howard 
University,  Washington.  IX^. 
Allopathic  Medicine,  Mj\  1987 

P.oybo!  Hcze,".,  Maria  E..  City  Unknown, 
Mexico.  $28,799.21,  Michigan  .State 
University,  East  Lansing,  Ml, 
Allopathic  Medicine,  June  1989 

Weekes  Jr,  Noel  N.,  Pecs,  Hungary, 
$101,285.57,  George  Washington 
University,  Washington.  DC, 
Allopathic  Medicine,  May  1989 

(^hiropra«:tic 

Abriel,  Mark  B.,  Sydney.  Australia, 

$28,906.34.  Life  College,  Marietta, 

GA,  Chiropratrtic,  June  1984 
Akins.  Jefi^,  London,  England, 

$67,082.70.  Cleveland  Chiroprat^tic 

College,  Kansas  City,  MO, 

Chiropractic,  May  1989 
Brunstein,  Florian,  Rome,  Italy, 

$54,440..56,  Los  Angeles  College  of 

Chiropractic,  Whittier,  CA, 

Chiropractic,  April  1989 
c:ampbell.  Plredrik.  Qfy  Unknown, 

Sweden,  $9,620.68,  Western  .States 

Chiropractic  College,  Portland,  OR, 

Chiropractic,  June  1992 
Clubb,  David  A.,  Queeitsland,  Australia, 

$118,252.62,  Logan  College  of 

Chiropractic,  Chesterfield,  MO, 

Chiropra«;tic,  De<»mber  1986 
Deboer,  Gregory,  Vordingborg,  Denmark, 

$30,106.51,  Palmer  College  of 

Chiropractic.  Davenport,  lA, 

Chiropractic,  March  1986 
Dippie,  John  M.,  City  Unknown, 

Australia,  $41,041.90.  Palmer  College 

of  Chiropractic  Davenport,  LA, 

Chiropractic,  March  1990 
FLsser,  Clinton,  Winnipeg  Manitoba, 

Canada,  $18,797.61,  Life  Chiropra<:tic 

Col  lege- West,  San  Lorenzo,  CA, 

Chiropracijc,  December  1989 
Etminan-Rad,  Monica  A.,  Tehran.  Iran. 

$14,510.29,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1985 
Maddalone,  Dawn  M..  Barbados,  West 

Indies,  $37,037.11,  Palmer  College  of 

Chiropractic.  Davenport,  lA, 

Chiropractic,  June  1987 
M<:Roberts,  Lynn,  Ontario,  Canada, 

$39,316.96,  Los  Angeles  College  of 


Chiropractic,  Whittier,  CA, 
Chiropractic.  December  1991 

Morris,  Clifford,  Apeldoorn. 
Netherlands.  $46,014.34.  National 
College  of  C;hiropractic,  LoinlKird,  II., 
Chiropractic.  Di'ceniber  19HH 

Nixon,  Jeffrey  L.,  Aylmar  Quebe*;, 
Canada,  $89,274.26,  Cleveland 
Chiropractic  College,  Kansas  City, 
MO,  Chiroprai;tic,  May  1987 

fJmeara,  Daniel,  Manila,  Philippines, 
$61,129.50,  Life  Chiropractic  College- 
West,  .San  I^orenzo,  CA,  Chiropractic. 
April  1989 

Pierre,  Claude  P.,  Tromsoe,  Norway, 
$43,057.92,  Logan  College  of 
(^hiropra«:ti«:,  Qiesferfield,  MO, 
Chiropraiiic,  April  1989 

Hressnall,  Lana,  Alberta,  Canada, 
$7,245.01,  Western  States 
Chiropractic  College,  Portland,  OR, 
Chiropractic,  De<:ember  1991 
■Ridings,  Vicki  V  T,  city  unknown, 
England,  $20,829.88,  Texas 
Chiropractic  (k>Hege  Foundation, 
Pasadena,  TX.  Chiropra(iic,  April 
1984 

.Schumacher-Cameron,  Tara  L.,  Alberta, 
Canada,  $32,812.47,  Palmer  College  of 
Chiropractic.  Davenport,  lA, 
Chiropractic,  Decemberl988 

Thomas,  Jack  R.,  Gleenwood  Alberta, 
Canada,  $18,100.02,  Logan  College  of 
Chiropraiiic,  Chesterfield,  MO, 
Chiroprai'.tic,  August  1986 

Torkelson,  Sc"ott  S.,rity  unknown, 
Denmark.  $33,419.82,  Palmer  College 
of  Chiropratrtic,  Davenport,  lA, 
Chiropraciit;.  October  1986 

Wren,  Russell,  Jonkoting,  Sweden, 
$69,729.80,  Logan  College  of 
Chiropractic,  Chesterfield,  MO, 
Chiropractic,  April  1990 

Clinical  Psychology 

Penris-Myttas,  Marina,  Barnet  Herts, 
United  Kingdom,  $6,640.87,  Univ  of 
Denver,  Denver,  CO,  Clinical 
RsychoFogy.  August  1988 

Dentistry 

Akande-Robinson,  Delwrah  A.,  <  ity 
unknown,  West  Indies.  $137,779.2.5, 
Meharry  Medical  College,  Nashville, 
TN,  Dentistry,  July  1982 

McWeeney,  Vincent,  Nassau,  Bahamas, 
$187,887.59,  Marquette  University, 
Milwaukee,  WI,  Dentistry,  May  1988 

Nielsen,  David,  Vaound,  Cameroun. 
$131,468.23,  Loma  Linda  University, 
Loma  Linda.  CA,  Dentistry,  June  1989 

Shakman,  Robert  E.,  Jamaica,  West 
Indies,  $138,401.55,  Tufts  University, 
Boston,  MA,  Dentistry.  June  1985 

Taylor-Heam,  Kathleen.  City  Unknown 
Canada,  $8,984.53.  Univ  of 
Pennsylvania,  Philadelphia,  PA, 
Dentistry,  May  1985 


Optometry 

Arenaza,  Gilbert,  city  unknown. 

Netherlands  Antilles,  $16,471.47. 

New  England  College  of  Optometry. 

Boston,  MA,  Optometry.  May  1991 
Medlock,  Melissa  M.,  Abu-Alanda. 

Jordon,  $18,563.01,  Illinois  College  of 

Optometry,  Chicago,  IL,  Optometry, 

May  1989 

Pharmacy 

Hoffman,  Beverley  A.,  Capetown,  South 
Africa,  $20,732^99,  Univ  of  Southern 
California,  Los  Angeles,  C.^, 
Pharmacy,  May  1984 

Podiatry 

Enrico.  Julie  M.,  Ciiy  unknown,  Canada. 
$94,856.64.  California  College  of 
Pediatric  Medicine,  San  Francisco. 
CA,  Podiatry.  May  1983 


Jacobs,  Benjamin  J.,  Domingo, 
Dominican  Republic,  $9,401.45. 
California  College  of  Podiatric 
Medicine,  San  Francisco,  CA. 
Podiatry.  May  1991 

Lunetto,  James  V..  Karlsruhe,  Germany. 
$40,632.39,  New  York  College  of 
Podiatric  Medicine,  New  York.  NY, 
Podiatry,  June  1984 

Mirchoff.  William  F..  Victoria  BC. 
Canada,  $15,631.65,  California 
College  of  Podiatric  Medicine,  San 
Francisco,  CA,  Podiatry,  May  1982 

Turner,  Patrick,  Penticton  BC.  Canada, 
$78,173.97,  Pennsylvania  Col  of 
Podiatric  Medicine,  Philadelphia.  PA, 
Podiatry,  June  1984 

Wade.  Paul  W..  citv  unknown, 
Australia.  $25.3i6.97,  California 
College  of  Podiatric  Medicine,  San 
Francisco,  CA,  Podiatry.  May  1983 


Public  Health 

Okosun.  Ikekekhuamhenn,  Bauchi. 
Nigeria,  $19,912.87,  Univ  of 
Oklahoma  Health  Sciences  Center, 
Oklahoma  City.  OK,  Public  Health, 
June  1987 

Veterinary  Medicine 

Crossman-McLauchlan,  Dorothy. 
Bulimba  Qld,  Australia,  $45,428.64. 
Tufts  University,  Boston,  MA, 
Veterinary  Medicine,  May  1985 

Kennedy,  Meredith  E..  Arusha, 
Tanzania,  $807.16,  Michigan  State 
University,  East  Lansing.  Ml, 
Veterinary  Medicine,  June  1990 
Dated.  .March  6. 1995 

Ciro  V.  Siunaya, 

Administrator 

|FR  Doc.  95-5784  Filed  3-14-9.5.  8:45  dmj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Job  Training  Partnership  Act:  School- 
To-Work  Opportunities;  Indian 
Program;  Application  Procedures 

AGENCIES:  Employment  and  Training 

Administration,  Labor.  Office  of 

Vocational  and  Adult  Education. 

Education. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

(SGA). 

SUMMARY:  This  Notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  This  notice 
announces  a  competition  for  Indian 
Program  Grants  to  enable  local 
partnerships  to  begin  development  or 
implementation  of  School-to- Work 
Opportunities  initiatives  that  serve 
Indian  youth  and  involve  schools 
funded  by  the  Bureau  of  Indian  Affairs 
(BIA).  The  School-to-Work 
Opportunities  initiatives  funded  under 
this  competition  will  offer  Indian  youth 
access  to  School-to-\Vork  Opportunities 
programs  that  will  prepare  them  for  first 
jobs  in  high-skill,  high-wage  careers  and 
further  postsecondary  education  and 
training. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  March  15, 
1995.  The  closing  date  for  receipt  of 
applications  is  May  15,  1995.  at  2  p.m. 
(Eastern  Time)  at  the  address  below. 
Telefacsimile  (FAX)  applications  will 
not  be  honored. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Laura 
Cesario,  Reference:  SGA/DAA  95-002, 
200  Constitution  Avenue  N\V,  Room  S- 
4203,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Laura  Cesario,  Division  of 
Acquisition  and  Assistance.  Telephone: 
(202)  219-7300  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Section  A.  Purpose 

This  competition  will  award  grants  to 
local  partnerships  for  School-to-Work 
Opportunities  initiatives  that  serve 
Indian  youth  and  involve  Bureau- 
funded  schools.  Approximately 
5500,000  is  available  for  awards  under 


this  notice.  The  Departments  e.xpect  to 
award  approximately  8  development 
grants  of  about  $30,000  and  up  to  5 
implementation  grants  ranging  in 
amount  between  $50,000  and  $100,000 
under  this  notice.  Grants  under  this 
competition  will  be  financed  under 
Title  IV  of  the  Job  Training  Partnership 
Act  and  will  be  used  to  implement 
activities  that  are  consistent  with  Title 
II,  Subtitle  C  of  the  School-to-Work 
Opportunities  Act  of  1994. 

Local  Partnerships  may  apply  for 
either  a  development  grant,  an 
implementation  grant  or  both.  The 
competitions  have  been  structured  to 
allow  those  partnerships  which  have 
been  engaged  in  planning  and 
development  activities  to  apply  for  an 
implementation  grant  without 
jeopardizing  their  opportunities  for 
receiving  a  development  grant. 
However,  local  partnerships  which 
intend  to  apply  for  consideration  under 
both  the  development  and 
implementation  grant  competitions 
must  submit  separate  applications  for 
each  competition.  The  amount  of  any 
award  will  be  based  on  a  number  of 
factors,  including  the  scope,  quality, 
and  comprehensiveness  of  the  proposed 
initiative  and  the  size  of  the  population 
to  be  served. 

The  Departments  intend  to  conduct 
subsequent  competitions  for  Indian 
Program  Grants,  on  an  annual  basis, 
under  the  recently  enacted  School-to- 
Work  Opportunities  Act  of  1994.  A  local 
partnership  may  receive  only  one  (1) 
development  or  implementation  grant 
under  this  notice,  with  grant  renewals 
for  up  to  five  years  to  be  awarded 
depending  upon  fund  availability  and 
maintaining  satisfactory  progress. 

Section  B.  Application  Process 

1 .  Eligible  Applicants 

A-n  entity  that  meets  the  definition  of 
"eligible  partnership,"  as  defined  in 
section  B.7  of  this  notice,  proposes  to 
serve  Indian  youth,  and  involves 
Bureau-funded  schools  is  eligible  to 
apply  for  an  Indian  Program  Grant  for 
either  development  or  implementation 
of  School-to-Work  Opportunities 
initiatives. 

2.  Submission  of  Application 

Apphcants  must  submit  an  original 
and  four  (4)  copies  of  the  application. 
The  application  shall  consist  of  four 
distinct  parts:  budget  and  certifications, 
abstract,  program  narrative  and 
appendices.  To  ensure  a  comprehensive 
and  expedient  review,  the  Departments 
strongly  suggest  that  applicants  submit 
an  application  formatted  as  soon  below: 


Table  of  Contents 

I.  Budget  and  Certifications 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Application  for  Federal 
Assistance,"  and  SF  424A,  "Budget" 
(Appendix  A).  All  copies  of.the  424 
Form  mu.st  have  original  signatures  of 
the  designated  fiscal  agent  and  must 
indicate  in  item  11  whether  the 
application  is  to  be  considered  for 
development  or  implementation 
funding.  In  addition,  the  budget  shall 
include — on  a  separate  pagR(s) — a 
detailed  cost  break-out  of  each  line  item 
on  Budget  Form  424A.  Assurances  and 
Certifications  (Appendix  B)  shall  also  be 
included  in  this  part. 

II.  Abstract 

Part  II  shall  consist  of  a  one  pagt! 
abstract  summarizing  the  essential 
components  and  key  features  of  \hv 
partnership's  plan. 

III.  Program  Narrative 

Part  III  shall  contain  the  program 
narrative  that  demonstrates  the 
applicant's  plan  and  capabilities  i)i 
accordance  with  the  Statement  of  Work 
in  Section  C.  The  Departments  strongly 
advise  applicants  to  describe  their  plan 
in  light  of  each  of  the  Selection  Criteria 
in  Section  E  of  this  notice.  No  cost  data 
or  reference  to  price  shall  be  included 
in  this  part  of  the  application.  The 
Departments  strongly  request  that 
applicants  limit  the  program  narrative 
section  to  no  more  than  40  double- 
spaced  pages,  on  one  side  only. 

IV.  Appendices 

All  applicable  appendices  inclu<iing 
letters  of  support,  resumes  and 
organizational  charts  should  be 
included  in  this  section.  The  safeguard 
assurance,  as  required  under  Part  III. 
Section  D,  "Safeguards",  of  this  notice, 
should  beftncluded  in  all  applications 
as  Appendix  A.  The  Departments 
recommend  that  all  appendix  entries  be 
cross-referenced  back  to  applicable 
sections  in  the  program  narrative. 

3.  Late  Applications 

Any  application  received  after  the 
exact  time  specified  for  receipt  at  the 
office  designated  in  this  notice  will  not 
be  considered,  unless  it  is  received 
before  awards  are  made  and  it — 

(a)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  da\ 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or 
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(b)  Was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service  to 
addressee  not  later  than  5:00  P.M.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
applications.  The  term  "working  days" 
excludes  weekends  and  Federal 
holidays. 

The  term  "post  marked"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

4.  Hand-Delivered  JippUcations 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  2:00  P.M.,  Eastern 
Time,  on  the  closing  date.  Telegraphed 
and/or  Faxed  applications  will  not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

5.  Period  of  Performance 

The  period  of  performance  will  be 
twelve  (12)  months  from  the  date  of 
award  by  the  Department  of  Labor. 
Since  all  awards  must  be  made  by  June 
30,  1995  under  this  competition,  the 
Departments  recommend  that  all 
applicants  use  July  1, 1995-June  30, 
1996  as  both  budgetary  and  project 
award  periods. 

6.  Option  to  Extend 

These  Indian  Program  Grants  may  be 
extended  for  up  to  four  additional  years 
at  the  discretion  of  the  Federal 
Government,  based  upon  the  availability 
of  funds  and  the  demonstrated  progress 
of  the  grantee  in  implementing  a 
School-to-Work  Opportunities  initiative. 

Consistent  with  the  School-to-Work 
Opportunities  Act,  the  Departments 
expect  that  over  time,  the  amount  of 
federal  funds,  if  any.  that  are  added  to 
this  grant,  awarded  under  this  notice, 
will  decrease.  Funds  awarded  under 
this  notice  are  considered  "venture 
capital"  for  the  estabHshment  of  School- 
to-Work  Opportunities  systems  serving 
Indian  youth.  Likewise,  local 
partnerships  will  eventually  assume 
responsibility  for  maintaining  School- 
to-Work  Opportunities  systems  with 
other  Federal.  State  and  local  resources. 


7  Definitions 

As  used  in  this  notice — 

"All  aspects  of  an  industry"  means  all 
aspects  of  the  industry  or  industry 
sector  a  student  is  preparing  to  enter, 
including  planning,  management, 
finances,  technical  and  production 
skills,  underlying  principles  of 
technology,  labor  and  community 
issues,  health  and  safety  issues,  and 
environmental  issues,  related  to  that 
industry  or  industry  sector; 

"Bureau-funded  school"  as  defined  in 
Section  1139  (3)  of  the  "Education 
Amendments  of  1978"  means: 

(a)  A  Bureau  school — a  Bureau  of 
Indian  Affairs-operated  elementary  or 
secondary  day  or  boarding  school  or  a 
BIA-operated  dormitory  for  students 
attending  a  school  other  than  a  Bureau 
school. 

(b)  A  contract  school — an  elementar\' 
or  secondary  school  or  a  dormitory  that 
receives  financial  assistance  for  its 
operation  under  a  contract  or  agreement 
with  the  BL\  under  Section  102, 103  (a), 
or  208  of  the  Indian  Self-Determination 
emd  Education  Assistance  Act. 

(c)  A  school  for  which  assistance  is 
provided  under  the  Tribally  Controlled 
Schools  Act  of  1988. 

"Career  guidance  and  counseling" 
means  programs — 

(a)  That  pertain  to  the  body  of  subject 
matter  and  related  techniques  and 
methods  organized  for  the  development 
in  individuals  of  career  awareness, 
career  planning,  career  decisionmaking, 
placement  skills,  and  knowledge  and 
understanding  of  local.  State,  and 
national  occupational,  educational,  and 
labor  market  needs,  trends,  and 
opportunities; 

(b)  That  assist  individuals  in  making 
and  implementing  informed  educational 
and  occupational  choices;  and 

(c)  That  aid  students  to  develop  career 
options  with  attention  to  surmounting 
gender,  race,  ethnic,  disability, 
language,  or  socioeconomic 
impediments  to  career  options  and 
encouraging  careers  in  nontraditional 
employment. 

"Career  major"  means  a  coherent 
sequence  of  courses  or  field  of  study 
that  prepares  a  student  for  a  first  job  and 
that— 

(a)  Integrates  academic  and 
occupational  learning,  integrates  school- 
based  and  work-based  learning,  and 
establishes  linkages  between  secondary- 
schools  and  {rostsecondary  educational 
institutions; 

(b)  Prepjares  the  student  for 
employment  in  a  broad  occupational 
cluster  or  industry  sector, 

(c)  Typically  includes  at  least  two 
years  of  secondary  education  and  at 


least  one  or  two  years  of  postsecondary 
education; 

(d)  Provides  the  students,  to  the 
extent  practicable,  with  strong 
experience  in  and  understanding  of  all 
aspects  of  the  industry  the  students  are 
planning  to  enter; 

(e)  Results  in  the  award  of — 

(1)  a  high  school  diploma  or  its 
equivalent,  such  as: 

(A)  a  general  equivalency  diploma:  or 

(B)  an  alternative  diploma  or 
certificate  for  students  with  disabilities 
for  whom  such  alternative  diploma  or 
certificate  is  appropriate; 

(2)  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and 

(3)  a  skill  certificate;  and 

(0  May  lead  to  further  education  and 
training,  such  as  entry  into  a  registered 
apprenticeship  program,  or  may  lead  to 
admission  to  a  two-  or  four-year  college 
or  university. 

"Elementary  school"  means  a  day  or 
residential  school  that  provides 
elementary  education,  as  determined 
under  State  law. 

"Employer"  includes  both  pubUc  and 
private  employers,  as  well  as  tribal 
businesses  and  school-based  enterprises 
where  appropriate; 

"Eligible  partnership"  means  an 
entity  responsible  for  School-to-Work 
Opportunities  programs  funded  under 
this  competition  and  that — 

(a)  Consists  of  tribal  organizations 
responsible  for  economic  development, 
emploxTnent,  job  training,  and 
education  (such  as  tribal  business 
councils,  local  chapters  of  tribal 
business  councils,  tribal  departments  of 
education),  emplo>'ers  (including  tribal 
businesses  or  school-based  enterprises 
where  applicable),  representatives  of 
Bureau-funded  schools  and  local 
postsecondar\'  educational  institutions 
(including  representatives  of  area 
vocational  education  schools  and  tribal 
colleges  where  applicable),  local 
educators  (such  as  teachers,  counselors, 
or  administrators),  representativps  of 
labor  organizations  or  nonmaiidLerial 
employee  representatives,  students  and 
parents;  and 

(b)  May  include  other  entities,  such 
as — 

(11  Employer  orjjaniz.ations; 

(2)  Community-based  organizations: 

(3)  National  trade  associations 
working  at  the  local  level: 

(4)  Industrial  extension  centers: 

(5)  Rehabilitation  agencies  and 
organizations; 

(6)  Registered  apprenticeship 
agencies; 

(7)  Local  vocational  education 
entities; 
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(8)  Proprietary  institutions  of  higher 
education  (as  defined  in  section  481(b) 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1088(b))  that  meet  theeligibiUty 
and  certification  requirements  under 
Title  IV  of  such  Act  (20  U.S.C.  1070  et 
s<?q.): 

(9)  Local  government  agencies; 

(10)  Parent  organizations: 

(11)  Teacher  organizations; 

(12)  Vocational  student  organizations; 

(13)  Private  industry  councils 
established  under  section  402  of  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1512); 

■Postsecondary  education  institution" 
means  an  institution  of  higher  education 
(as  such  term  is  defined  in  section  481 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1088))  which  meets  the  eligibility 
and  certification  requirements  under 
Title  IV  of  that  Act  (20  U.S.C.  1070  et 
seq.); 

■Registered  apprenticeship  agency" 
means  the  Bureau  of  Apprenticeship 
and  Training  in  the  Department  of  Labor 
or  a  State  apprenticeship  agency 
recognized  and  approved  by  the  Bureau 
of  Apprenticeship  and  Training  as  the 
appropriate  body  for  State  registration 
or  approval  of  local  apprenticeship 
programs  and  agreements  for  Federal 
purposes; 

■Registered  apprenticeship  program" 
means  a  program  registered  by  a 
registered  apprenticeship  agency: 

■'School  dropout  ■  means  a  youth  who 
is  no  longer  attending  any  school  and 
who  has  not  received  a  secondary 
school  diploma  or  a  certificate  from  a 
program  of  equivalency  for  such  a 
diploma; 

"School  site  mentor"  means  a 
professional  employed  at  a  school  who 
is  designated  as  the  advocate  for  a 
particular  student,  and  who  works  in 
consultation  with  classroom  teachers, 
counselors,  related  services  personnel, 
and  the  employer  of  the  student  to 
design  and  monitor  the  progress  of  the 
School-fo-Work  Opportunities  program 
of  the  student. 

"Secondary  school  "  means — 

(a)  A  nonprofit  day  or  residential 
school  that  provides  secondary 
education,  as  determined  under  State 
law,  except  that  it  does  not  include  any 
education  provided  beyond  grade  12; 
and 

(b)  A  )ob  Corps  center  under  part  B  of 
Title  IV  of  the  Job  Training  Partnership 
Act  (29  U.S.C.  1691  et  seq); 

"Skill  certificate"  means  a  portable, 
industry-recognized  credential  issued 
by  a  School-to-Work  Opportunities 
program  under  an  approved  plan,  that 
certifies  that  a  student  has  mastered 
skills  at  levels  that  are  at  least  as 
challenging  as  skill  standards  endorsed 


by  the  National  Skill  Standards  Act  of 
1994.  except  that  until  such  skill 
standards  are  developed,  the  term  '■skill 
certificate"  means  a  credential  issued 
under  a  process  described  in  the 
approved  School-to-\Vork  plan; 

■'Workplace  mentor"  means  an 
employee  or  other  individual,  approved 
by  the  employer  at  a  workplace,  who 
possesses  the  skills  and  knowledge  to  be 
mastered  by  a  student,  and  who 
instructs  the  student,  critiques  the 
performance  of  the  student,  challenges 
the  student  to  perform  well,  and  works 
in  consultation  with  classroom  teachers 
and  the  employer  of  the  student. 

Section  C.  Statement  of  Work 

Part  I.  Backgroand 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to 
help  its  youth  acquire  the  knowledge, 
skills,  abilities,  and  information  about 
the  labor  market  necessary  to  make  an 
efTective  transition  from  school  to 
career-oriented  work.  Three-fourths  of 
America's  high  school  students  do  not 
attain  four-year  college  degrees.  Many  of 
them  do  not  possess  the  basic  academic 
and  occupational  skills  necessary  for 
entry  into  high-skill,  high-wage  careers 
in  the  changing  workplace  or  to  pursue 
further  education. 

The  School-to-Work  Opportunities 
Act  of  1994  created  a  national 
framework  for  high-quality,  statement 
school-to-work  transition  systems  that 
enable  young  Americans  to  identify  and 
navigate  paths  to  productive  and 
progressively  more  rewarding  roles  in 
the  workplace.  The  funds  used  for  the 
School-to-Work  Indian  Program  grant 
competition  were  requested  and 
appropriated  prior  to  enactment  of  the 
School-to-Work  Act.  However,  the 
Secretaries  of  Education  and  Labor  have 
modeled  the  School-to-Work 
Opportunities  Indian  Grant  Program  on 
the  Act. 

Partnerships  serving  Indian  youth 
face  particular  challenges  in 
implementing  School-to-Work 
Opportunities  initiatives: 

1.  High  unemployment  and  relatively 
few  high-skill,  high-wage  employment 
opportunities  often  characterize  the 
areas  to  be  served,  making  it  more 
difficult  to  secure  employer 
participation,  work-based  learning 
opportunities,  and  career-track  jobs  for 
Indian  youth  who  complete  a  School-to- 
Work  Opportunities  program.  Therefore, 
creative  strategies  must  be  developed  to 
make  full  use  of  the  capacity  of  local 
institutions  to  include  a  variety  of 
alternative  work-based  learning 
environments  and  to  support  intensive 


efforts  to  enhance  diverse  employer 
involvement. 

2.  Dropout  rates  of  schools  in  Indian 
communities  are  often  high,  and 
intervention  to  improve  student 
performance  needs  to  begin  in  the 
elementary  or  middle  school  years. 
School-to-Work  Opportunities 
initiatives  can  offer  alternative  learning 
environments,  creative  approaches  to 
academic  and  technical  subjects  and 
relevant  and  engaging  school-based  and 
work-based  activities  that  can  encourage 
Indian  youth  to  remain  in  school  until 
completion. 

3.  Economic  and  geographic  factors 
may  create  uneven  educational  and 
employment  opportunities  among 
Indian  youth,  thus  requiring  that  careful 
consideration  be  given  to  enhancing 
both  the  access  and  availability  of 
opportunities.  In  particular,  the 
extremely  rural  nature  of  many  tribal 
communities  requires  innovative  efforts 
in  providing  high-skill  high-wage 
emplo>Tnent  including  but  not  limited 
to  opportunities  with  tribal  businesses, 
school-based  enterprises,  and 
entrepreneurial  training. 

Under  this  competition,  federal  funds 
will  be  used  as  '■venture  capitaT'  to 
establish  School-to-Work  Opportunities 
systems  serving  Indian  youth.  Local 
partnerships  applying  for  development 
grants  should  be  ready  to  use  funds  to 
involve  Bureau-funded  schools  in 
establishing  cooperative  linkages  imd 
planning  innovative  methods  of 
providing  School-to-Work  services  for 
Indian  youth.  Local  partnerships 
applying  for  implementation  grants 
should  be  ready  to  implement  School- 
to-Work  initiatives  involving  Bureau- 
funded  schools  by  building  on  and 
enriching  existing  promising  programs 
such  as  tech-prep  education,  career 
academies,  youth  apprenticeship, 
school-based  enterprises,  job  training 
and  previous  related  efforts  funded  by 
the  BIA.  However,  the  purpose  of 
funding  under  the  School-to-Work 
Opportunities  initiative  is  not  simply  to 
augment  existing  programs,  but  rather  to 
build  systems  that  provide 
opportunities  for  all  students  to  achieve 
the  benefits  and  outcomes  of  the  School- 
to-Work  Opportunities  initiative. 
Building  comprehensive  systems  will 
likely  involve  a  combination  of 
enhancing  existing  programs, 
establishing  linkages  among  them,  and 
developing  an  effective  framework  that 
connects  both  existing  and  new 
programs  in  a  meaningful  way.  Through 
involvement  in  the  School-to-Work 
Indian  Program  Grants,  tribal 
organizations  are  expected  to  build  over 
time  the  kind  of  School-io-Work 


Opportunities  Systems  that  best  meet 
their  needs. 

Part  II.  Program  Description 

a  Objectives 

The  School-to-Work  Opportunities 
initiative  provides  for  a  substantial 
degree  of  State  and  local  flexibility  and 
experimentation,  but  all  State  systems, 
individual  local  initiatives  and  Indian 
Program  initiatives  will  share  several 
common  features  and  basic  program 
components  as  required  by  the  School- 
to-Work  Opportunities  Act  of  1994.  A 
School-to-Work  Opportunities  initiative 
under  this  competition  must  include  the 
following  common  features  and  basic 
program  components: 

1.  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

(a)  The  integration  of  school-based 
learning  and  work-based  learning; 

(b)  The  integration  of  academic  and 
occupational  learning;  and 

(c)  The  establishment  of  effective 
linkages  between  secondary  and 
postsecondary  education. 

2.  School-to-Work  Opportunities 
programs  will — 

(a)  Provide  participating  students 
with  the  opportunity  to  complete  career 
majors; 

(b)  Incorporate  the  program 
components  described  below  (school- 
based  learning,  work-based  learning, 
and  connecting  activities); 

(c)  Provide  participating  students,  to 
the  extent  practicable,  with  strong 
experience  in  and  understanding  of  all 
aspects  of  the  industry  the  students  are 
preparing  to  enter;  and 

(d)  Provide  all  students  with  equal 
access  to  the  full  range  of  such  program 
components  (including  both  school- 
based  and  work-based  learning 
components)  and  related  activities,  such 
as  recruitment,  enrollment,  and 
placement  activities,  except  that  nothing 
in  this  notice  shall  be  construed  to 
provide  any  individual  with  an 
entitlement  to  services. 

3.  School-to-Work  Opportunities 
initiatives  must  incorporate  three  basic 
program  components: 

(a)  School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 
at  the  earliest  possible  age.  but  not  later 
than  the  7th  grade)  in  order  to  help 
students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
including  those  options  that  may  not  bf; 
traditional  for  their  gender,  race,  or 
ethnicity; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
iho  beginning  of  the  1 1th  grade: 


•  A  program  of  study  designed  to 
meet  the  same  academic  content 
standards  established  for  all  students, 
including,  where  applicable,  standards 
established  under  the  Goals  2000: 
Educate  America  Act,  and  to  meet  the 
requirements  necessary  to  prepare  a 
student  for  postsecondary  education 
tuid  the  requirements  necessarv  to  earn 
a  skill  certificate; 

•  A  program  of  instruction  and  ' 
curriculum  that  integrates  academic  and 
vocational  learning  (including  applied 
methodologies  and  team-teaching 
strategies),  and  incorporates  instruction, 
to  the  extent  practicable,  in  all  aspects 
of  an  industry,  appropriately  tied  to  the 
career  of  a  participant; 

•  Regularly  scheduled  evaluations 
involving  ongoing  consultation  and 
problem  solving  with  students  and 
school  dropouts  to  identify  their 
academic  strengths  and  weaknesses, 
academic  progress,  workplace 
knowledge,  goals,  and  the  need  for 
additional  learning  opportunities  to 
master  core  academic  and  vocational 
skills;  and 

•  Procedures  to  facilitate  the  entr>'  of 
students  participating  in  a  School-to- 
Work  Opportunities  initiative  into 
additional  training  or  postsecondary 
education  programs,  as  well  as  to 
facilitate  the  transfer  of  the  students 
between  education  and  training 
programs. 

(b)  Work-based  learning,  that 
includes — 

(1)  Mandatory  activities — 

•  Work  experience; 

•  A  planned  program  of  job  training 
and  work  experiences  (including 
training  related  to  pre-employment  and 
employment  skills  to  be  mastered  at 
progressively  higher  levels)  that  are 
coordinated  with  learning  in  the  school- 
based  learning  component  described 
above  and  are  relevauit  to  the  career 
majors  of  students  and  lead  to  the  award 
of  skill  certificates; 

•  Workplace  mentoring; 

•  Instruction  in  general  workplace 
competencies,  including  instruction  and 
activities  related  to  developing  positive 
work  attitudes,  and  employabilitv  and 
participative  skills;  and 

•  Broad  instruction,  to  the  e.xtent 
practicable,  in  all  aspects  of  the 
industry'. 

(2)  Permissible  activities — Such 
component  may  include  such  activities 
as  paid  work  experience,  job  shadov\nng. 
school-sponsored  enterprises,  or  on-the- 
job  training. 

(c)  Connecting  .\ctivities.  that 
include — 

•  Matching  students  with  the  work- 
based  learning  opportunities  of 
employers; 


•  Providing,  with  respect  to  each 
student,  a  school  site  mentor  to  act  as 
a  liaison  among  the  student  and  the 
employer,  school,  teacher,  school 
administrattM-.  and  parent  of  the  student, 
and,  if  appropriate,  other  communitv 
partners; 

•  Providing  technical  assistance  and 
services  to  employers,  including  small- 
and  medium-sized  businesses,  and  other 
parties  in — 

(A)  Designing  school-based  learning 
components  as  described  above,  work- 
based  learning  components  as  described 
above,  and  counseling  and  case 
management  services;  and 

(B)  Training  teachers,  workplace 
mentors,  school  site  menlnn;,  and 
counselors; 

•  Providing  assistance  to  schools  and 
employers  to  integrate  school-based  and 
work-based  learning  and  integrate 
academic  and  occupational  learning 
into  the  program; 

•  Encouraging  the  active  participation 
of  employers,  in  cooperation  with  local 
education  officials,  in  the 
implementation  of  local  activities 
described  in  this  Part  as  school-based 
learning,  work-based  learning,  or 
connecting  activities; 

(A)  Providing  assistance  to 
participants  who  have  completed  the       | 
program  in  finding  an  appropriate  job. 
continuing  their  education,  or  entering     j 
into  an  additional  training  program:  or     I 

(B)  Linking  the  participants  with  1 
other  community  services  that  may  be  j 
necessary  to  assure  a  successful  j 
transition  from  school  to  work;  ' 

•  Collecting  and  analyzing  i 
information  regarding  post-program 
outcomes  of  participants  in  the  School 
to-Work  Opportunities  initiative,  to  the 
extent  practicable  and  appropriate  for 
Indian  programs,  on  the  basis  of 
socioeconomic  status,  gender,  and 
disability,  and  on  the  basis  of  whether 
the  participants  are  students  with 
limited-Engli.sh  proficiency,  school 
dropouts,  disadvantaged  students,  or 
academically  talented  students;  and 

•  Linking  youth  development 
activities  under  the  School-to-Work 
Opportunities  initiative  with  employer 
and  industry  strategies  for  upgrading  the 
skills  of  their  workers. 

b  Examples  of  .Mlovvable  .Activities 

Funds  awarded  under  this 
competition  to  a  partnership  serving 
Indian  youth  and  involving  Bureau- 
funded  schools  may  be  used  only  for 
activities  undertaken  to  develop  or  ' 

implement  the  local  partnerships  pla:; 
that  will  provide  opportunities  for 
Indian  youth  to  participate  successfully 
in  a  School-to-Work  Opportunities 
initiative. 
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Development  Grants:  Eligible 
partnerships  that  have  not  fullyj 
developed  a  plan  for  the  / 

implementation  of  a  School-to- Work 
Opportunities  system  may  apply  for 
development  grants.  These  funds  may 
support  a  wide  range  of  planning  and 
development  activities.  These  grants  are 
designed  for  situations  in  which  an 
eligible  partnership  may  not  be  ready  to 
move  forward  with  implementation  of  a 
School-to-VVork  Opportunities  initiative. 
but  intends  to  compete  for 
implementation  grants  in  future  rounds 
of  competition.  Eligible  partnerships 
seeking  development  grants  must 
describe  the  planning  and  development 
activities  for  the  School-to- Work 
Opportunities  initiative  that  the 
partnership  proposes  to  undertake 
during  the  12-month  grant  period.  The 
plan  should  include  activities  funded 
from  this  grant  as  well  as  from  other 
sources.  Examples  of  development 
activities  that  may  be  conducted  with 
funds  awarded  under  an  Indian  Program 
Grant  are — 

1.  Initiating  a  planning  process  aimed 
at  building  a  School-to-VVork 
Opportunities  initiative; 

2.  Identifying  or  establishing  an 
appropriate  structure  to  administer  a 
School-to-Work  Opportunities  initiative; 

3.  Further  expanding  eligible 
partnerships  as  defined  in  this  notice  to 
participate  in  the  design,  development 
and  administration  of  the  School-to- 
Work  Opportunities  initiative; 

4.  Building  consensus  among  local 
stakeholders  and  supporting  planning 
and  development  activities  to  provide 
guidance  in  creating  the  School-to-Work 
Opportunities  plan; 

5.  Initiating  pilot  projects  to  test  key 
components  of  program  design  such  as 
designing  and  testing  common  intake 
systems  for  students  participating  in 
School-to-VVork  Opportunities 
initiatives,  and  determining  methods  to 
integrate  program  data  bases; 

6.  Analyzing  current  statutory, 
regulatory  and  administrative 
impediments  to  the  creation  of  a  School- 
to-Work  Opportunities  initiative; 

7.  Assessing  staff  training  and 
development  needs  for  participation  in 
a  School-to-Work  Opportunities 
initiative; 

8.  Preparing  the  strategic  plan 
required  for  submission  of  a  proposal 
for  an  implementation  grant.  The  plan 
should  describe  the  progress  expected  to 
be  achieved  in  the  planning  and 
development  process  by  the  end  of  the 
12-month  grant  period.  This  should 
include  expected  "next  steps." 

Implementation  grants:  EHgiblo 
partnerships  that  have  developed  and 
are  ready  to  impl(;nient  a  plan  for  a 


School-to-Work  Opportunities  initiative 
may  apply  for  implementation  grants. 
These  funds  may  be  used  to  support  a 
wide  range  of  activities  providing 
School-to-Work  Opportunities  for 
Indian  youth.  Examples  of 
implementation  activities  that  may  be 
conducted  with  funds  awarded  under 
an  Indian  Program  Grant  are: 

1.  Recruiting  and  providing  assistance 
to  employers,  including  small-  and 
medium-sized  businesses,  tribal 
businesses  and  school-based 
enterprises,  to  provide  the  work-based 
learning  components  in  the  School-to- 
Work  Opportunities  initiative; 

2.  Establishing  consortia  of 
employers,  including  tribal  businesses 
and  school-based  enterprises,  to  support 
the  School-fo-Work  Opportunities 
initiative  and  provide  access  to  jobs 
related  to  the  career  majors  of  students; 

3.  Supporting  or  establishing 
intermediaries  (selected  from  among  the 
members  of  the  local  partnership)  to 
perform  the  connecting  activities 
described  above  in  Part  II.  a., 
"Objectives,"  and  to  provide  assistance 
to  Indian  youth  in  obtaining  jobs  and 
further  education  and  training; 

4.  Designing  or  adapting  innovative 
school  curricula  that  can  be  used  to 
integrate  academic,  vocational,  and 
occupational  learning,  school-based  and 
work-based  learning,  and  secondary  and 
postsecondary  education  for  all  students 
in  the  area  served; 

5.  Providing  training  to  work-based 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  regarding 
student  performance  in  connection  with 
the  School-to-Work  Opportunities 
Initiative; 

6.  Establishing,  in  schools 
participating  in  a  School-to-VVork 
Opportunities  initiative,  a  graduation 
assistance  program  to  assist  at-risk 
students,  low-achieving  students,  and 
students  with  disabilities,  in  graduating 
from  high  school,  eruolling  in 
postsecondary  education  or  training, 
and  finding  or  advancing  in  jobs; 

7.  Providing  career  exploration  and 
awareness  services,  counseling  and 
mentoring  services,  college  awareness 
and  preparation  services,  and  other 
services  (beginning  at  the  earliest 
possible  age,  but  not  later  than  the  7th 
grade)  to  prepare  students  for  the 
transition  from  school  to  work; 

8.  Providing  supplementary  and 
support  services,  including  child  care 
and  transportation,  when  such  services 
are  necessary  for  participation  in  a  local 
School-to-Work  Opportunities  initiative; 

9.  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  .skill  needs 


of  employers  to  identify  high-demand, 
high-wage  careers  to  target; 

10.  Integrating  school-based  and 
work-based  learning  into  existing  job 
training  programs  for  school  dropouts; 

11.  Establishing  or  expanding  school- 
to-apprenticeship  programs  in 
cooperation  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors; 

12.  Assisting  participating  employers, 
including  small-  and  medium-sized 
businesses,  tribal  businesses  and  school- 
based  enterprises,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  learning  components; 

13.  Promoting  the  formation  of 
partnerships  between  Bureau-funded 
schools  and  other  elementary  and 
secondary  schools  (including  middle 
schools)  and  local  businesses  as  an 
investment  in  future  workplace 
productivity  and  competitiveness: 

14.  Designing  local  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  related  services 
personnel,  and  school  site  mentors, 
including  opportunities  outside  the 
classroom  that  are  at  the  worksite; 

15.  Enhancing  linkages  between  after- 
school,  weekend,  and  summer  jobs, 
career  exploration,  and  school-based 
learning; 

16.  Obtaining  the  assistance  of 
organizations  and  institutions  that  have 
a  history  of  success  in  working  with 
school  dropouts  and  at-risk  and 
disadvantaged  youths  in  recruiting  such 
Indian  youth  who  are  at-risk  or  school 
dropouts  to  participate  in  a  local 
School-to-Work  Opportunities  initiative; 

17.  Conducting  outreach  to  all 
students  in  a  language  and  manner  that 
most  appropriately  and  effectively 
meets  their  needs  and  responds  to  the 
needs  of  their  community; 

18.  Experimenting  with  providing 
work-based  learning  opportunities  both 
inside  and  outside  the  Indian 
community; 

19.  Developing,  in  conjunction  with 
Title  I  of  the  Elementary  and  Secondary 
Schools  Act  or  other  funds, 
improvements  in  the  Bureau-funded 
and  other  elementary  and  middle 
schools  that  serve  the  Indian 
community  in  order  to  reduce  the  long- 
term  dropout  rate  of  Indian  youth; 

20.  Developing  and  implementing 
techniques  that  will  increase  the  college 
enrollment  of  Indian  youth  in  the 
targeted  area; 

21.  Utilizing  complementary 
initiatives  within  the  targeted  area  such 
as  comprehensive  sports  and  recreation 
programs,  after-school  programs,  and 
community  development  activities; 
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22.  Encouraging  Indian  youth  to 
design  and  initiate  innovative  work- 
based  learning  activities  operated 
within  a  school  setting;  and 

23.  Developing  and  implementing 
school-based  and  work-based  learning 
and  connecting  activities  that  are  related 
to  the  tribal  organization's  economic 
development  plan. 

Part  III.  Application  Contents 

All  eligible  applicants  for 
development  or  implementation  grants 
must  submit  an  application  which 
provides  evidence  of  key  descriptive 
components.  Since  applicants  have  been 
recommended  to  submit  appUcations 
which  describe  their  plan  in  light  of  the 
Selection  Criteria  defined  in  Section  E, 
the  Departments  suggest  that  applicants 
provide  evidence  of  the  following  as 
part  of  the  applicable  Selection  Criteria 
addressed  in  the  Program  Narrative 
section  of  application.  Applications 
must  include  the  following: 

a.  A  description  of  the  composition  of 
the  eligible  partnership  as  previously 
defined  in  Section  B.7  of  this 
announcement.  Partnerships  applying 
for  either  development  or 
implementation  grants  must  identify 
and  provide  evidence  of  the 
involvement  of  the  members  of  the  local 
partnership  required  to  make  the 
application  eligible  for  consideration  in 
the  Indian  Program.  Partnerships 
applying  for  implementation  grants 
must  clearly  outline  the  respective  roles 
of  each  member  of  the  partnership  and 
how  the  partnership  is  organized  to 
successfully  implement  the  planned 
local  School-to-Work  Opportunities 
initiative.  Given  the  particular  needs  in 
Indian  communities,  special  efforts 
should  be  made  to  coordinate 
community  services  to  successfully 
identify  and  address  the  special  needs 
of  the  Indiem  youth. 

b.  A  description  of  the  targeted  area 
to  be  covered,  and  its  relationship  to  the 
surrounding  labor  market.  Included  in 
the  description  should  be  information 
on  specific  employer  needs  (including 
those  of  tribal  businesses  or  school- 
based  enterprises  where  applicable); 
industry  and  occupational  growth 
projections;  high-demand,  high- wage 
careers  to  be  targeted  and  the 
relationship  of  tiiese  factors  to  the  tribal 
organization's  economic  plan  (where 
applicable).  The  description  should 
include  information  for  the  entire  labor 
market  area  in  which  the  Indian 
community  is  located. 

c.  A  description  of  the  short-  and 
long-term  goals  and  performance 
outcomes  that  the  partnership  has 
established  an  how  the  partnership  will 
measure  its  progress  in  meeting  these 


goals  for  developing  or  implementing  a 
system.  In  addition  to  goals  related 
directly  to  School-to-Work 
Opportunities  outcomes,  such  goals  for 
Indian  Program  initiatives  might 
include  decreased  dropout  rates, 
decreased  truancy  rates,  and  increased 
college  entry  and  entered  employment 
rates.  In  addition  to  describing  its  own 
goals  and  outcomes,  each  local 
partnership  awarded  a  grant  under  this 
notice  must  commit  to  assisting  the 
Federal  Government  in  carrying  out  a 
national  evaluation  that  will  track  and 
assess  the  progress  and  effectiveness  of 
the  School-to-Work  Opportunities 
initiative. 

d.  A  description  of  the  current  and 
planned  conri'mation  between  the  local 
partnership's  School-to-Work' 
Opportunities  initiative  in  the  Indian 
community  and  the  tribal  organization's 
economic  development,  workforce 
development  and  education  reform 
plans.  Areas  to  be  addressed  include: 
the  development  of  skill  standards  and 
processes  for  awarding  skill  certificates; 
the  establishment  of  a  system-wide 
evaluation  process;  the  identification  of 
emerging  occupations  appropriate  for 
career  majors;  the  development  of  new- 
curricula;  strategies  for  recruiting 
employers  emd  providing  paid  work- 
based  learning  experiences;  and 
providing  professional  staff 
development.  Should  the  tribal 
organization  and  the  Bureau-funded 
school  not  have  a  plan  for  developing 
skill  standards  and  awarding  skill 
certificates,  the  application  should 
describe  the  local  partnership's 
proposed  activities  concerning  the 
investigation  and  adaptation  of  existing 
industry-recognized  standards  or 
existing  processes  for  awarding 
industry-recognized  certificates  to 
incorporate  the  criteria  established  in 
the  Goals  2000:  Educate  America  Act. 
States  and  neighboring  partnerships 
located  near  the  area  may  serve  as  a 
source  of  information  regarding  skill 
standards  and  skill  certificates 
recognized  in  the  local  labor  market  and 
in  other  parts  of  the  State. 

e.  A  timeline  outlining  the  specific 
tasks  to  be  undertaken  related  to 
development  or  to  implementation  of  a 
School-to-Work  Opportunities  plan, 
with  expected  completion  dates  and 
stated  outcomes  to  be  achieved. 

f.  A  designation  of  a  fiscal  agent  to 
receive  and  be  accountable  for  funds 
awarded  under  this  notice. 

Section  D.  Safeguards 

The  Departments  apply  the  following 
safegu2u-ds  to  School-to-Work 
Opportunities  programs  funded  under 
this  competition: 


1.  No  student  in  a  School-to-Work 
Opportunities  program  shall  displace 
any  currently  employed  worker 
(including  a  partial  displacement,  such 
as  a  reduction  in  the  hours  of  non- 
overtime  work,  wages,  or  employment 
benefits.) 

2.  No  School-to-Work  Opportunities 
program  shall  impair  exiting  contracts 
for  services  or  collective  bargaining 
agreements,  and  no  program  under  this 
competition  tliat  would  be  inconsistent 
with  the  terms  of  a  collective  bargaining 
agreement  shall  be  undertaken  without 
the  written  concurrence  of  the  labor 
organization  and  employer  concerned. 

3.  No  student  participating  in  School- 
to-Work  Opportunities  program  shall  be 
employed  or  fill  a  job — 

a.  When  any  other  individual  is  on 
temporary  layoff,  with  the  clear 
possibility  of  recall,  from  the  same  or 
any  substantially  equivalent  job  with 
the  participating  employer;  or 

b.  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

4.  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  safe 
and  healthful  workplaces  in  conformity 
with  all  health  and  safety  requirements 
of  Federal,  State,  and  local  law. 

5.  Nothing  in  this  notice  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  religion, 
gender,  age,  or  disability. 

6.  Funds  awarded  under  this 
competition  shall  not  be  expended  for 
wages  of  students  or  workplace  mentors 
participating  in  School-to-WorV 
Opportunities  programs. 

7.  The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Departments  may  deem  appropriate  in 
order  to  ensure  that  School-to-Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or  to  otherwise  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  in  the  application 
appendices,  that  the  foregoing 
safeguards  will  be  implemented  and 
maintained  throughout  all  program 
activities. 

Section  E.  Selection  Criteria 

Under  the  School-to-VVork 
Opportunities  Indian  Program  Grants 
competition  announced  in  this  notice,  a 
careful  evaluation  of  applications  will 
be  made  by  a  panel  constructed  of  (a) 
peer  reviewers  and  (b)  specialists  within 
the  Departments  of  Labor  and 
Education.  Each  panelist  will  evaluate 
the  applications  against  the  criteria 
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listed  below,  with  emphasis  on  the 
st:ope  and  quality  of  the  proposed  plan 
and  with  careful  consideration  of  the 
effectiveness,  rather  than  the  presence, 
of  each  program  component.  The  panel 
rf?sull9  are  advisory  in  nature  and  not 
binding  on  the  Grants  Officer.  Final 
funding  decisions  will  be  made  leased 
on  the  results  of  the  panel  review 
proc;es3  and  such  other  factors  as: 
geographic  balance,  diversity  of 
programmatic  approaches,  replicability. 
sustainability,  and  innovation.  The 
Government  will  use  the  following 
selection  criteria  in  evaluating 
applications  for  development  grants: 

Selection  Criteria 

Selection  Criterion  1:  Vision  of  a  local 
School  to  Work  Opportunities  initiative 
incorporating  the  elements  described  in 
Part  U  of  this  notice. 

Points:  30. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  How  well  does  the  vision  of  an 
integrated  delivery  system  for  School-to- 
Work  Opportunities  incorporate  the 
common  features  and  basic  program 
components  described  in  Part  II  of  this 
notice? 

•  How  clearly  are  the  problems  and/ 
or  inefficiencies  of  current  programs 
and  approaches  understood  and 
articulated? 

"  How  clearly  does  the  partnership 
articulate  how  it  envisions  integrating 
promising  existing  programs  into  a 
comprehensive  School-to-Work 
Opportunities  system? 

•  How  well  does  this  vision 
incorporate  realistic  strategies  to  ensure 
that  "all  students"  have  opportunities  to 
participate  in  School-to- Work 
initiatives? 

•  How  well  does  the  vision  address 
the  needs  of  the  labor  market  within 
which  the  targeted  area  is  located, 
incJuding  the  tribal  economic  plan? 

•  How  well  does  the  vision  convey 
ihe  partnership's  connection  between 
the  proposed  School-to-Work 
Opportunities  system  and  overall 
education  reform? 

Selection  Criterion  2:  Approtich  to 
collaboration,  planning  and 
development. 

Points:  30. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  Whether  the  eligible  partnership 
includes  all  of  the  required 
representatives  as  defined  in  section  E.7 
of  this  notice? 

•  Whether  other  appnipriate  officials 
and  organizations  necessary  to  achirve 
the  objfectives  oi  the  i^plicali<m  are  also 
represented? 


*  To  what  extent  will  employers  and 
representatives  of  workers  participate  in 
the  development  of  the  plan? 

*  Are  the  roles  and  responsibilities  of 
each  partner  well  articulated  and 
substantive? 

*  Is  the  plan  likely  to  lead  to  a  broad 
consensus  about  the  design  of  the 
School-to-Work  Opportunities  system? 

*  Is  the  proposal  clear  on  who  will 
have  the  day  to  day  responsibilities  for 
the  grant  and  how  major  derisions  will 
be  made? 

Selection  Criterion  3:  Feasibility  and 
soundness  of  the  development  plan. 

Points:  25. 

Considerations:  In  apply  ng  this 
criterion,  reviewers  will  consider: 

*  Are  the  planned  activities  likely  to 
prepare  the  eligible  partnership  to 
implement  a  School-to-Work 
Opportunities  initiative? 

*  To  what  extent  has  progress  already 
been  made? 

*  Are  staff  development  and  training 
needs  fully  considered? 

*  Does  the  development  process  fully 
take  advantage  of  technology? 

*  Whether  the  approach  to 
identifying  and  overcoming  anticipated 
barriers  to  the  development  of  the 
partnership's  Scbool-fo-Work  plan  is 
feasible? 

*  Whether  the  managemeirt  plan  and 
related  timeline  of  activities  included  in 
the  application  are  appropriate  to  the 
goals  and  outcomes  to  be  achieved? 

*  Are  key  personnel  to  be  used  on  the 
project  qualified  to  undertake  proposed 
activities? 

Selection  Criterion  4:  Commitment  to 
the  planning  and  development  effort. 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

*  To  what  extent  are  Federal  or  other 
local  resources  being  utilized  to  finance 
planning  and  development  activities 
towards  the  development  of  a 
comprehensive  School-to-Work  .system? 

*  To  what  extent  has  the  partnership 
provided  in-kind  support  and  resources 
towards  the  development  of  the  system? 

*  Whether  resources  available  are 
adequate  to  support  the  activities 
proposed? 

The  Government  will  use  the 
following  selection  criteria  in  evaluating 
applications  for  implementation  grants. 

Selection  Criteria 

Selection  Criterion  1:  Scope  and 
Quality  of  the  School-to-Woi:k 
Opportunities  Initiative. 

Points:  25. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

*  l»  tbcfc  an  innovative  and  eflieefive 
strategy  for  implementing' »  Scfioof-to- 


Work  Opportunities  initiative  serving 
Indian  youth  and  involving  Bureau- 
funded  schools  that  integrates  school- 
based  learning  and  work-based  learning, 
integrates  academic  and  occupational 
learning,  and  establishes  effective 
linkages  between  secondary  and 
postsecondary  education? 

*  Does  the  application  demonstrate 
an  effective  strategy  for  targeting  high- 
demand,  high-wage  jobs  and  relate  that 
strategy  to  the  partnership's  goals? 

*  What  steps  will  the  local 
partnership  take  to  generate  paid  high- 
qualify,  work-based  learning 
experiences? 

*  How  effectively  are  the  common 
features  and  basic  program  components 
described  in  Part  II.,  a.,  of  the  Statement 
of  Work  included  in  the  local  School-to- 
Work  Opportunities  initiative? 

*  Have  promising  existing  programs 
Ijeen  considered  for  adaptation? 

*  Have  new  directions  and 
approaches  been  plaimed  to  ensure  that 
these  programs  include  the  common 
features  and  basic  program  components? 

*  As  the  proposed  School-to-Work 
Opportunities  initiative  becomes 
established  within  the  targeted  area,  is 
there  an  effective  long-range  plan  for 
integrating  other  existing  schuol-to-work 
programs  with  the  initiative? 

*  Is  the  proposed  local  initiative 
effectively  tied  to  a  plan  for  educational 
reform? 

Selection  Criterion  2:  Scope  and 
Effectiveness  of  Indian  Program  Local 
Partnerships. 

Points:  25. 

Considerations:  Jn  applpng  thLs 
criterion,  reviewers  will  consider: 

"  Does  the  application  demonstrate 
the  strong  commitment  and  support  of 
tribal  organizations  (such  as  tribal 
business  councils  or  local  chapters  of 
tribal  business  councils,  tribal 
departments  of  education),  employers 
(both  within  and  surrounding  the 
targeted  area  where  applicable  and 
including  tribal  businesses  and  school- 
based  enterprises),  representatives  of 
local  educational  agencies  and  local 
postsecondary  educational  institutions 
(including  representatives  ofarea 
vocational  education  schools  and  tribal 
colleges,  where  applicable),  local 
educators  (such  as  teachers,  counselors, 
or  administrators),  representatives  of 
labor  organizations  or  nonmanagerial 
emplo3fee  representatives,  parents  and 
students  and  provide  for  their  sustained 
and  specific  hivofvement? 

*  Given  the  scope  of  the  proposed 
School-to-V¥brk  Opportunities  initiative, 
does  the  local  partnership  include  other 
members  appropriate  to  effective 
impfementatitjn,  particularly 
commimity-based  organizations  and 


others  experienced  in  dealing  with  the 
distinctive  needs  of  Indian  youth? 

*  Are  the  rolls  and  responsibilities  of 
the  members  of  the  local  partnership 
clearly  described,  appropriate  and  likely 
to  produce  the  desired  changes  in  the 
way  students  are  prepared  for  the 
future? 

*  Does  the  local  partnership's  plan 
include  an  effective  and  convincing 
strategy  for  obtaining  the  active  and 
continued  involvement  of  employers 
and  other  interested  parties  such  as 
locally  elected  officials,  secondary  and 
postsecondary  educational  institutions 
(or  related  agencies),  business 
associations,  industrial  extension 
centers,  employees,  labor  organizations 
or  nonmanagerial  employees,  teachers, 
related  services  personnel,  students, 
parents,  community-based 
organizations,  rehabilitation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  local 
vocational  educational  agencies, 
vocational  student  organizations.  State 
or  regional  cooperative  education 
associations,  and  human  service 
agencies  in  the  implementation  of  local 
program(s)? 

Selection  Criterion  3:  Student 
Participation. 

Points:  20. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

*  Applying  the  definitions  contained 
in  Section  B  (7)  of  this  notice  as 
appropriate  for  programs  serving  Indian 
youth,  does  the  plan  propose  realistic 
strategies  to  ensure  that  "all  students" 
have  opportunities  to  participate  in 
School-to-Work  Opportunities 
initiatives? 

*  Does  the  strategy  recognize  barriers 
to  their  participations  and  propose 
effective  ways  of  overcoming  them  so 
that  these  students  are  prepared  for 
high-skill,  high-wage  jobs,  including — 
for  young  women — nontraditional 
employment? 

*  Does  the  plan  provide  for  the  direct 
delivery  of  services  to  significant 
numbers  of  Indian  youth  or  propose  an 
effective  model  for  service  provision  to 
Indian  youth  in  remote  areas? 

*  Is  there  an  effective  strategy  for 
assessing  the  academic  and  human 
service  needs  of  students  and  dropouts 
and  making  improvements  or 
adjustments  as  necessary  to  ensure  their 
successful  participation  in  and 
completion  of  School-to-Work 
Opportunities  programs? 

*  What,  if  any,  provisions  are  made 
for  the  participation  of  elementary  and 
middle  school  Indian  youth  in  school- 
to-work  activities,  such  as  career 
exploration  and  awareness? 


Selection  Criterion  4: 
Compreh  en  siven  ess . 

Points:  15. 

Consideration:  In  applying  this 
criterion,  reviewers  will  consider: 

•  To  what  extent  has  the  local 
partnership  considered  the  current  and 
future  occupational  needs  of  the  labor 
market  areas  within  which  the  targeted 
area  is  located,  including  the  tribal 
organization's  economic  plan? 

•  Does  the  membership  representing 
employers  in  the  local  partnership 
reflect  such  current  and  future 
occupational  needs? 

•  How  is  the  strategy  for 
implementing  the  School-to-Work 
Opportunities  initiative  likely  to 
produce  systemic  change,  rather  than 
stand-alone  program  implementation? 

•  What  evidence  is  provided  that 
such  systemic  change  will  have 
substantial  impact  on  the  preparation  of 
Indian  youth  for  a  first  job  in  a  high- 
skill,  high-wage  career  and 
postsecondary  education  and  training? 

•  Where  appropriate,  is  there  existing 
or  planned  collaboration  among  other 
school  districts.  States,  employers,  labor 
organizations,  and  community  groups 
that  will  lead  to  an  increasingly 
comprehensive  local  School-to-Work 
Opportunities  system? 

•  Are  related  human  services 
programs  available  within  the 
community  included  in  the 
partnership's  plan  for  coordination? 

•  Are  strategies  in  place  to  coordinate 
related  Federal  funding  available  to  the 
Indian  community? 

•  Does  the  local  partnership's  plan 
exhibit  strong  potential  for  maintaining 
School-to-Work  Opportunities 
initiatives  after  Federal  funding  ceases? 

Selection  Criterion  5:  Management 
plan. 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  What  evidence  exists  to 
demonstrate  the  effectiveness  of  the 
local  partnership  and/or  its  key 
members  in  the  defivery  of 
comprehensive  vocational  programs 
with  successful  job  placement  rates 
through  cooperative  activities  among 
local  educational  agencies.  Local 
businesses,  labor  organizations,  and 
others? 

•  Does  the  entity  submitting  the 
application  on  the  part  of  the  local 
partnership  have  the  capacity  to  manage 
the  implementation  of  the  local  School- 
to-Work  Opportunities  initiative? 

•  Does  tne  management  plan 
anticipate  barriers  to  implementation 
and  include  a  system  for  addressing 
them  as  they  arise? 

•  Does  the  applicant  limit 
administrative  costs  in  order  to 


maximize  the  amounts  spent  on 
delivery  of  services  to  students  enrolled 
in  its  School-to-Work  Opportunities 
programs? 

•  Does  the  plan  include  methods  for 
sustaining  and  expan4ing  the 
partnership  as  the  initiative  expands  in 
scope  and  size? 

•  Is  there  an  effective  strategy  for 
identifying  and  utilizing  other 
resources,  including  private  sector 
resources,  to  maintain  and  expand 
School-to-Work  Opportunities 
initiatives? 

•  Does  the  management  plan  reflect 
continuous  improvement  methodologies 
by  building  in  specific,  outcome-based, 
evaluative  checkpoints  and  the 
mechanisms  necessary  to  carry  out 
improvements,  redesigns,  or  mid-course 
corrections  along  the  way? 

•  Are  key  personnel  under  the  plan 
qualified  to  perform  the  required 
activities,  including  maintaining  the 
essential  partnership? 

Section  F.  Reporting  Requirements/ 
Deliverables 

The  local  partnership  will  be  required 
to  provide  the  following: 

1.  Quarterly  and  Final  Reports 

•  Quarterly  financial  reports  as 
required  by  the  grant  award  documents; 

•  Quarterly  narrative  reports  on 
progress  made  and  problems 
encountered  in  implementing  the 
proposed  plan  and  that  indicate,  where 
relevant,  the  corrective  action(s) 
proposed  to  address  implementation 
problems:  and 

•  Annual  reports  at  year-end  on  the 
activities  and  accomplishments  of  the 
local  partnership's  School-to-Work 
Opportunities  initiative. 

2.  Deliverables 

•  At  a  minimum,  preparing  an 
assessment  of  accomplishments  and 
results  at  each  program  year-end 
suitable  for  dissemination  to  other 
Indian  communities  and  partnerships. 

•  Acting  as  a  host  to  outside  visitors 
from  other  Indian  communities  or  local 
partnerships  interested  in  developing 
and  implementing  School-to-Work 
Opportunities  initiatives  in  settings 
with  similar  characteristics. 

Signed  at  Washington.  DC.  this  9th  day  of 
March  1995. 
Doug  Ross. 

Assistant  Secretary  for  Employment  and 
Training,  Department  of  Labor. 
Augusta  Souza  Kappner. 
Assistant  Secretary-  for  Vocational  and  Adult 
Education.  Department  of  Education.  ■ 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  a  opportunity  to  review  the  applicant's 
submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  for  State  if  applicable)  &  applicant's 
control  nimiber  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
—"Continuation"  means  an  extension  for  an 

additional  funding^udget  period  for  a 
project  with  a  projected  completion  date. 
— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  prof)erty  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
awards,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  ConUct  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  Slate 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  ofTicial  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNQ  CODE  4S1fr-M-M 


BH.LIMG  CODE  aMO-M-C 
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PART  II   -  BUDGET  INFORMATION 
SECTION  A  -  Budget  Summary  by  Categories 

(A)  (B) 


(C) 


1 .     Personnel 

$ 

2.     Fringe  Benefits (Rate         t) 

3 .  Travel 

4 .  Equipment 

5.     Supplies 

\ 

6.     Contractual 

7.  Other 

8.     Total,   Direct  Cost 
(Lines  1   through   7) 

9.      Indirect  Cost (Rate           %) 

10.    Training  Cost/Stipends 

11.   TOTAL  Funds  Requested 
(Lines  8   through  10) 

$ 

SECTION  B  -  Cost  Sharing/  Match  Suwmary   (if  appropriate) 


(A) 

(B) 

(C) 

1.   Cash  Contribution 

$ 

2.   In-Kind  Contribution 

3.   TOTAL  Cost  Sharing  /  Match 
(Rate          %) 

$ 

SB===S== 

NOTE: 


Dse  Column  A  to  record  funds  requested  for  the  initial  period  of 
performance   (i.e.   12  months,    18  months,   etc.);  Column  B  to  record 
changes  to  Column  A  (i.e.   requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the  totals   (A  plus  B) . 


(INSTRVCTIONS  ON  BACK  OF  FORM) 


8IUJN0  COOE  4S10-30-C 


Instructions  for  Part  n — Budget  Information 

Section  A — Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for 
project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested 
for  staff  travel.  Include  funds  to  cover  at  least 
one  trip  to  Washington,  DC  for  project 
director  or  designee. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a 
useful  life  of  more  than  one  year  with  a  per 
unit  cost  of  $5,000  or  more. 

5.  Supplies:  Include  the  cost  of  consimiable 
supplies  and  materials  to  be  used  during  the 
project  period. 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  hnes  such  as 
supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through 
7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include  a 
copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training/Stipend  Cost:  (If  allowable) 

11.  Total  Federal  Funds  Requested:  Show 
total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching  Summary 
Indicate  the  actual  rate  and  amount  of  cost 
sharingymatching  when  there  is  a  cost 
sharing/matching  requirement.  Also  include 
percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e. 
other  Federal  source  or  other  Non-Federal 
source. 

Note:  Please  include  a  detailed  cost 
analysis  of  each  line  item. 

Appendix  B — Assurances  and  Certifications 

The  Department  of  Labor  will  not  award  a 
grant  or  agreement  where  the  av/ardee  has 
failed  to  accept  the  Assurances  and 
Certifications  contained  in  this  section.  By 
signing  the  face  sheet  of  this  grant  or 
agreement,  the  awardee  is  providing  the 
certifications  set  forth  below: 
Assurances — Non-Construction  Programs 
Debarment  and  Suspension  Certification 
Certification  Regarding  Lobbying 
Drug  Free  Workplace  Certification 
Certification  of  Non-Delinquency 
Non-discrimination  and  Equal  Employment 

Requirements  Under  JTPA 

1.  Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

(1)  Has  the  legal  authority  to  apply  for 
Federal  Assistance,  and  the  institutional 
managerial  and  financial  capability 


(including  fiinds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

(2)  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

(3)  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

(5)  Will  comply  with  the 
Intergovernmental  Personnel  Act  of  1970  (42 
U.S.C.  4728-^763)  relating  to  prescribed 
standards  for  merit  systems  for  programs 
funded  under  one  of  the  nineteen  statutes  or 
regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  CFR  900, 
Subpart  F). 

(6)  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88.352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92.255)  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91.616)  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd.3  and  290  ee.3),  as 
amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vni  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601  et  seq.)  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

(7)  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniformly  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act  of 
1970  (P.L.  91.646)  which  provides  for  fair 
and  equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
propertj'  acquired  for  project  purposes 


regardless  of  Federal  [mrticipation  in 
purchases. 

(8)  Will  comply  with  the  provisions  of  the 
Hatch  Act  (U.S.C.  1501-1508  and  7324-7328) 
which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

(9)  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
276a  to  276a  7),  the  Copeland  Act  (40  U.S.C 
276c  and  18  U.S.C  874,  and  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40.327-333),  regarding  labor  standards  for 
federally  assisted  construction 
subagreements. 

(10)  Wfll  comply,  if  applicable,  with  Flood 
Insurance  Purchase  Requirements  of  Section 
102(A)  of  the  Flood  Disaster  Protection  Act 
of  1973  (P.L.  93.234)  which  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  S10,000  or 
more. 

(11)  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91.190)  and  ExecuUve  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  flood  plains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (P.L  93.523): 
and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973. 
as  amended,  (P.L.  93.205). 

(12)  Will  comply  with  the  Wide  and  Scenic 
Rivers  Act  of  1988  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wide  and  scenic 
rivers  system. 

(13)  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a.  1  et  seq). 

(14)  Will  comply  with  P.L  93.348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

(15)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L)  89.544.  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supfKirted  by  this  award  of 
assistance. 

(16)  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42  U.S.C. 
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4801  et  seq.)  which  prohibits  the  use  of  lead 
based  paint  in  construction  or  rehabilitation 
of  residence  structures. 

(17)  Will  cause  to  be  performed  the 
required  Enancial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

(18)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

2.  Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifles  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  princi]>als: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  conunission  of 
embezzlement,  theft,  forgery,  bribery, 
{ilsiflcation  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicated  or 
otherwise  criminally  or  civilly  charged  by  a 
government  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b]  of  this 
certification;  and; 

(d)  Have  not  a  three-year  period  preceding 
this  application/proposal  had  one  or  more 
public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  of  this  proposal. 

3.  Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements 

By  accepting  this  grant/agreement,  the 
signee  hereby  certifies,  to  the  best  of  his  or 
her  knowledge  and  belief,  that: 

1.  No  Federal  appropriated  fimds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal 
contract,  grant,  loan  or  coop>erative 
agreement 

2.  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 


paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
Connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  Action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL-A 
Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate.  Complete  all  items  that  apply  for 
both  the  initial  filing  and  material  change 
report.  Refer  to  the  implementing  guidance 
published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  th6  appropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reptorting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee",  then  enter  the 
full  name,  address,  cify,  state  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 


(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  coof>erative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number;  Invitation  for  Bid 
(IFB)  number,  grant  announcement  number, 
the  contract,  grant,  or  loan  award  number, 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city, 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10  (a),  Enter  Last  Name.  First 
Name,  and  Middle  Initial  (MI). 

11.  Enter  the  amount  of  compensation  paid 
or  reasonably  expected  to  be  paid  by  the 
reporting  entity  (item  4)  to  the  lobbying 
entity  (item  10).  Indicate  whether  the 
payment  has  been  made  (actual)  or  will  be 
made  (plaimed).  Check  all  boxes  that  apply. 
If  this  is  a  material  change  report,  enter  the 
cumulative  amount  of  payment  made  or 
planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  payment  is  made 
through  an  in-kind  contribution,  specify  the 
nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed 
description  of  the  services  that  the  lobbyist 
has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services 
rendered.  Include  all  preparatory  and  related 
activity,  not  just  time  spent  in  actual  contact 
with  Federal  officials.  Identify  the  Federal 
official(s)  or  employee(s)  contacted  or  the 
officer(s),  employee(s),  or  Member(s)  of 
Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A 
Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503. 

BILUNQ  CODE  451»-30-M 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Reportino  Entity: 


P»Q«  Ptat 


-■ — n 


Approved  by  0MB  034f.-0CKc 


Authorized  for  Local  n»porduction  Stvxlard  Form  -  UJ.-A 


UMI 
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A&C  COmiNUE:m 

DISCLOSURE  OF  LOBBYING  ACnVITIES 

Compiete  this  form  to  (Ssdoee  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(see  reverse  for  public  txjrden  disclosure) 


1    Type  of  Fe3ef«i  Acnon: 

t.  cortract 
b    grant 

c.  cooperative  agreement 

d.  loan 

a.  loan  guarantee 
f,  loan  ln5orar>c« 


2-  Status  of  Federal  ActWo: 

a  bid/ofler/appllcatlon 

b.  Mtlal  award 

c.  post-award 


3.  Report  Type: 


B.  InffiallWng 

b.  matertai  change 

For  Matertai  Change  Only: 

year quarter 

dote  of  last  report 


ae 


4.  Nafn«  and  Address  of  R»porting  Entity: Prim* SubawardM 

T»t ,  If  known: 


CongrMSionsl  District,  if  known: 


6    F*d«rtl  0*pamn«nt/Ag«ncy: 


8    Fsdsrai  Action  Numbsr,  if  known: 


10.    ^     Nsms  knd  Address  of  Lobbying  Entity 

(H  individual,  iast  name,  first  nam«,  Mi): 


(Attach  Continuation  ShMt(s)  SF-LU.-A,  if  necessary) 


1 1 .  iWnount  of  Ptyment  (check  ail  that  apply): 
actual      planned  t 


12.  Form  of  Payment  (check  all  that  apply): 


a.  cash 
.  b.  In-kirxl:  specif: 

nature 


value 


If  Reporting  Entity  in  No.4  Is  Subawardee.  Enter  Name  and 
Address  of  Prim*. 


Cor^gressional  Dielriot,  H  known: 


7.  F=ederal  Program  Name/DescriptkNi: 


CFDA  hhjmber,  If  applicable: 


9.  Award  Anr)Ount.  if  known: 
% 


b.  kidividuals  Perfomiing  Services  (including  address  If  different 
from  h4o.  10a)  (last  name,  first  nanrte,  Ml): 


(Attach  Continuatk>n  Sheet(s)  SF-LLL-A.  W  necessary) 


13.  Type  of  Payment  (check  alt  that  apply) 

a.  retainer 

b.  or>e-timefee 

c.  commission 

d.  contingent  fee 

e.  deferred 

f.  other,  specify: 


14    Brief  Description  of  Services  Performed  or  to  be  Performed  and  Date(s)  of  Service,  Including  officer(s).  empk>yee(s).  or  Member(s) 
contacted,  for  Payment  Indicated  in  item  11: 


(attach  Cor^tnuation  Sheet(s)  SF-UJ.-A,  if  necessary) 


15    Continuation  She«*(9"  SF-LLL-A  attached: 


YES 


NO 


16.  Informettior  requesiec  intoogn  this  for-"  isajtK;r,rsa  Sj  trtie  31  U  i  C. 

section  1352.  This  flrtclcsare  o*  lobbying  activtt'es  is  a  malerial 
representation  of  lac.  jpor  wnicf  reliance  *as  placed  by  the  tier  above 
»i«ien  tt«s  transaction  was  made  or  entered  Irrto.  This  disclosure  Is 
required  purvja.'';  to  31  U.S.C.  1352.  This  Information  will  be  reported  to 
the  Congress  semi-annually  and  vvlll  be  available  for  public  Inspection. 
Any  person  who  fails  file  the  required  disclosure  shall  be  subject  to  a 
CM  penalty  of  not  less  tfwi  $10,000  wid  not  more  than  $100,000  tor 
each  such  failure. 


Signature 

Print  Name:_ 

Title: 


Telephone  Numtier:, 


Date: 
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3. 


The  undersigned  shal!  require  that  the  language  of  this  certification  be  included  in  the 
award  documents  for  all  subawards  at  all  t'ers  (including  sutx^ontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  cooperative  agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  this 
transaction  was  made  or  entered  into.  Submission  of  this  certification  is  a  prerequisite  for  making 
or  entering  into  this  transaction  imposed  by  Section  1352,  Title  31,  U.S.  Code.  Any  person  who  fails 
to  file  the  required  certification  shall  be  subf'ect  to  a  civil  penalty  of  not  less  than  $10, 000  and  not 
more  than  $100,000  for  each  such  failure. 

4.   DRUG  FREE  WORKPLACE: 

Awardee  certifies  that  it  will  provide  a  drug  free  workplace  by  implementing  the  provisions  at  29 
CFR  98.630.  In  accordance  with  these  provisions  please  provide  in  the  space  below,  a  list  of 
places  where  performance  of  work  done  in  connection  with  this  specific  grant/agreement  will  take 
place.  This  information  must  be  included  with  this  signed  document 


5.   CERTIFICATTON  OF  NON-DEUNQUENCY: 

(PLEASE  CHECK  THE  APPROPRIATE  STATEMENT): 

Not  Delinquent  on  any  Federal  Debt 

Delinquent  on  any  Federal  Debt 

WLUNG  CODE  4510-30-C 


Authorized  tor  local  Heproduction   btandard  horm  -  UJ.-A ' 


UMI 
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Nondiscrimination  and  Equal  Opportunity 
Requirements  of  JTPA— 29  CFR  Part  34— 
Assurances 

(1)  As  a  condition  to  the  award  of  nnancial 
assistance  under  JTPA  from  the  Department 
of  Labor,  the  grant  applicant  assures,  with 
resf)ect  to  operation  of  the  JTPA-funded 
program  or  activity  and  all  agreements  or 
arrangements  to  carry  out  the  JTPA-funded 
program  or  activity,  that  it  will  comply  fully 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (ITPA), 
including  the  NontraditionaJ  Employment  for 
Women  Act  of  1991  (where  applicable);  Title 
IV  of  the  Civil  Rights  Act  of  1 964.  as 
amended:  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended;  the  Age 
Discrimination  Act  of  1975.  as  amended,  and 
with  all  applicable  requirements  imposed  by 
or  pursuant  to  regulations  implementing 
those  laws,  including  but  not  limited  to  29 
CFR  Part  34.  The  United  States  has  the  right 
to  seek  judicial  enforcement  of  this 
assurance. 

(2)  The  grant  applicant  certiHes  that  it  has 
developed  and  will  maintain  a  "Method  of 
Administration"  pursuant  to  29  CFR  34.33. 
This  system  must  be  in  place  by  August  14. 
1993. ' 

(3)  The-grant  applicant  is  attaching 
information  pursuant  to  29  CFR 
34.24(a)(3](ii)  where  applicable,  including 
the  name  of  any  Federal  agency  other  than 
the  Department  of  Labor's  Directorate  of  Civil 
Rights  that  conducted  a  civil  rights 
compliance  review  or  complaint 
investigation  during  the  two  preceding  years 
in  which  the  grant  applicant  was  found  to  be 
in  noncompliance;  and  shall  identify  the 
parties  to.  the  forum  of  and  case  numbers 
pertaining  to,  any  administrative 
enforcement  actions  or  lawsuits  filed  against 
it  during  the  two  years  prior  to  its  application 
which  allege  discrimination  on  the  ground  of 
race,  color,  religion,  sex.  national  origin,  age. 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTPA. 

Note: No  findings  of  noncompliance 

in  the  last  two  years. See  attached 

Information. 

Appendix  C — Goals  2000:  Educate  America 
Act — Legislative  Summary 

Overview 

•  The  Goals  2000  Act  provides  resources 
to  states  and  conmiunities  to  develop  and 
implement  comprehensive  education  reforms 
aimed  at  helping  students  reach  challenging 
academic  and  occupational  skill  standards. 

Legislative  Review 

•  On  March  23.  the  House  of 
Representatives  approved  the  final  Goals 
2000  bill  by  a  bipartisan  vote  of  306-121.  On 
March  26,  the  Senate  approved  Goals  2000  by 
a  bipartisan  vote  of  63-22. 

•  The  President  signed  the  bill  into  law 
March  31, 1994.  (Public  Law  103-227) 

Timetable  and  Funding 

•  In  1994.  S105  million  was  appropriated 
for  Goals  2000.  First-year  funds  became 
available  to  the  states  on  July  1, 1994. 
Congress  has  appropriated  S403  million  in 
1995. 


•  Funding  will  be  formula-based.. For  first- 
year  funding,  states  have  been  asked  to 
submit  an  application  that  will  describe  how 
a  broad-based  citizen  panel  will  develop  an 
action  plan  to  improve  their  schools.  The 
application  will  also  describe  how  subgrants 
will  be  made  for  local  education 
improvement  and  better  teacher  preservice 
and  professional  development  programs. 

•  During  the  first  year,  states  will  use  at 
least  60  piercent  of  their  allotted  funds  to 
award  subgrants  to  local  school  districts  for 
the  development  or  implementation  of  local 
and  individual  school  improvement  efforts. 
and  for  better  teacher  education  programs 
and  professional  development  activities. 

•  In  succeeding  years,  at  least  90  percent 
of  each  state's  funds  will  be  used  to  make 
subgrants  for  the  implementation  of  the  state. 
local  and  individual  school  improvement 
plans  and  to  support  teacher  education  and 
professional  development. 

•  During  the  first  year,  local  districts  will 
use  at  least  75  piercent  of  the  funds  they 
receive  to  support  individual  school 
improvement  initiatives.  After  the  first  year, 
districts  will  pass  through  at  least  85  percent 
of  the  funds  to  schools. 

Components  of  tlie  Goals  2000:  Educate 
America  Act 

Title  I:  Setting  High  Expectations  for  Our 
Nation:  the  National  Education  Goals 

•  Formalizes  in  law  the  original  six 
National  Education  Goals.  These  goals 
concern:  readiness  for  school;  increased 
school  graduation  rates;  student  academic 
achievement  and  citizenship;  mathematics 
and  science  performance;  adult  literacy;  and 
safe,  disciplined,  and  drug-free  schools.  The 
Act  adds  two  new  goals  that  encourage 
parental  participation  and  better  professional 
development  for  teachers  and  principals. 

Title  II:  Public  Accountability  for  Progress 
Toward  the  Goals  and  Development  of 
Challenging  Voluntary.  Academic  Standards 

•  Establishes  la  law  the  bipartisan 
National  Education  Goals  Panel,  which  will; 
report  on  the  nation's  progress  toward 
meeting  the  goals;  build  public  support  for 
taking  actions  to  meet  the  goals;  and  review 
the  voluntarily-submitted  national  standards 
and  the  criteria  for  certification  of  these 
standards  developed  by  the  National 
Education  Standards  and  Improvement 
Council. 

•  Creates  the  National  Education 
Standards  and  Improvement  Council,  made 
of  a  bipartisan,  broad  base  of  citizens  and 
educators,  to  examine  and  certify  voluntary 
national  and  state  standards  submitted  on  a 
voluntary  basis  by  states  and  by 
organizations  working  on  particular 
academic  subjects. 

•  Authorizes  grants  to  support  the 
development  of  voluntary  assessment 
systems  aligned  to  state  standards,  and  for 
the  development  of  model  opportunity-to- 
leam  standards. 

Title  ID:  Supporting  Community  and  State 
Efforts  to  Improve  Education 

•  The  central  purpose  of  the  Goals  2000 
Act  is  to  support,  accelerate,  and  sustain  state 
and  local  improvement  efforts  aimed  at 


helping  students  reach  challenging  academic 
and  occupiational  standards. 

•  Section  318  of  the  Act  specifically 
prohibits  federal  mandates,  direction  and 
control  of  education. 

Broad-Based  Citizen  Involvement  in  State 
Improvement  Efforts 

•  The  Governor  and  the  Chief  State  School 
Officer  will  each  appoint  half  the  members 
of  a  broad-ba.sed  panel.  This  panel  will  be 
comprised  of  teachers,  principals, 
administrators,  parents,  representatives  of 
business,  labor,  and  higher  education,  and 
members  of  the  public,  as  well  as  the  chair 
of  the  state  board  of  education  and  the  chairs 
of  the  appropriate  authorizing  committees  of 
the  state  legislature. 

•  States  that  already  have  a  broad-based 
panel  in  place  that  has  made  substantial 
progress  iu  ucveloping  a  reform  plan  may 
request  that  the  Secretary  of  Education 
recognize  the  existing  panel. 

Comprehensive  Improvement  Plan  Geared  to 
High  Standards  of  Achievement 

•  The  State  Planning  Panel  is  responsible 
for  developing  a  comprehensive  reform  plan. 

•  States  with  reform  plan  already  in  place 
that  meet  the  Act's  requirements  will  not 
have  to  develop  new  plans  for  Goals  2000. 
The  U.S.  Secretary  of  Education  may  approve 
plans,  or  portions  of  plans,  already  adopted 
by  the  state. 

•  In  order  to  receive  Goals  2000  funds  after 
the  first  year,  a  state  has  to  have  an  approved 
plan  or  have  made  substantial  progress  in 
developing  it. 

•  A  peer  review  process  will  be  used  to 
review  the  state  plans  and  offer  guidance  to 
the  State  Planning  Panel.  The  U.S. 
Department  of  Education  also  will  offer  other 
technical  assistance  and  support  by  drawing 
on  the  expertise  of  successfiil  educators  and 
leaders  from  around  the  nation. 

In  general,  the  plans  are  to  address: 

•  Strategies  for  the  development  or 
adoption  of  content  standards,  student 
performance  standards,  student  assessments, 
and  plans  for  improving  teacher  training. 

•  Strategies  to  involve  parents  and  the 
community  in  helping  all  students  meet 
challenging  state  standau'ds  and  to  piomote 
grass-roots,  bottom-up  involvement  in 
reform. 

•  Strategies  for  ensuring  that  all  local 
educational  agencies  and  schools  in  the  state 
are  involved  in  developing  and 
implementing  needed  improvements. 

•  Strategies  for  improved  management  and 
governance,  and  for  promoting  accountability 
for  results,  flexibility,  site-based 
management,  and  other  principles  of  high- 
performance  management. 

•  Strategies  for  providing  all  students  an 
opportunity  to  learn  at  high  academic  levels. 

•  Strategies  for  assisting  local  education 
agencies  and  schools  to  meet  the  needs  of 
school-age  students  who  have  dropped  out  of 
school. 

•  Strategies  for  bringing  technology  into 
the  classroom  to  increase  learning.  I 

Funds  are  also  available  to  states  to 
support  the  development  of  a  state 
technology  plan,  to  be  integrated  with  the        I 
overal'  reform  plan.  ' 


Broad-Based  Involvement  in  Local  Education 
Improvement  Efforts 

•  Each  local  school  district  that  applies  for 
Goals  2000  funds  will  be  asked  to  develop  a 
broad  consensus  regarding  a  local 
improvement  plan. 

•  Local  districts  will  encourage  and  assist 
school  in  developing  and  implementing 
reforms  that  best  meet  the  particular  needs  of 
the  schools.  The  local  plan  would  include 
strategies  for  ensuring  that  students  meet 
higher  academic  standards. 
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Waivers  and  Flexibility 

•  State  educational  agencies  may  apply  to 
the  U.S.  Secretary  of  Education  for  waivers 
of  certain  requirements  of  Department  of 
Education  programs  that  impede  the 
implementation  of  the  state  or  local  plans. 
States  may  also  submit  waiver  requests  on 
behalf  of  local  school  districts  and  schools. 

•  The  Secretary  may  select  up  to  six  states 
for  participation  in  an  education  flexibility 
demonstration  program,  which  allows  the 
Secretary  to  delegate  his  waiver  authority  to 
State  education  agencies. 

•  The  Act  specifies  certain  statutorj-  and 
regulatory  programmatic  requirements  that 
may  not  be  waived,  including  parental 
involvement  and  civil  rights  laws. 

Title  IV.  Support  for  Increased  Parental 
Involvement 

•  This  title  creates  parental  information 
and  resource  centers  to  increase  parents 
knowledge  and  confidence  in  child-rearing 
activities  and  to  strengthen  partnerships 
between  parents  and  professionals  in  meeting 
the  educational  needs  of  children.  Parent 
resource  centers  will  be  funded  by  the  U.S. 
Department  of  Education  beginning  in  fiscal 
year  1995. 

Title  V.  National  Skill  Standards  Board 

•  This  title  creates  a  National  Skill 
Standards  Board  to  stimulate  the 
development  and  adoption  of  a  voluntary 
national  system  of  occupational  skill 
standards  and  certification.  This  Board  will 
serve  as  a  cornerstone  of  the  national  strategy 
to  enhance  workforce  skills.  The  Board  will 
be  responsible  for  identifying  broad  clusters 
of  major  occupations  in  the  U.S.  and 
facilitating  the  establishment  of  voluntary 
partnership  to  develop  skill  standards  for 
each  cluster.  The  Board  will  endorse  those 
skill  standards  submitted  by  the  partnerships 
that  meet  certain  statutorily  prescribed 
criteria. 

Relationship  of  Goals  2000  to  Other  Federal 
Education  Programs 

•  State  participation  in  all  apsects  of  the 
Goals  2000  Act  is  voluntary,  and  is  not  a 
precondition  for  participation  in  other 
Federal  programs. 

•"The  Goals  2000  Act  is  a  step  toward 
making  the  Federal  government  a  better 
partner  and  a  supportive  partner  in  local  and 
state  comprehensive  improvement  efforts 
aimed  at  helping  all  children  reach  higher 
standards.  The  proliferation  of  many  sets  of 
rules  and  regulations  for  different  federal 
education  programs  has  often  interfered  with 
local  school,  community  or  state  efforts  to 
improve  schools.  The  Goals  2000  Act  is 
designed  to  be  flexible  and  supportive  of 


community-based  improvements  in 
education. 

•  Other  new  and  existing  education  and 
training  programs  will  fit  within  the  Goals 
2000  framework  of  challenging  academic  and 
occupations  standards,  comprehensive 
reform,  and  flexibility  at  the  state  and  local 
levels.  The  aim  is  to  give  schools; 
communities  and  states  the  option  of 
coordinating,  promoting,  and  building  greater 
coherence  among  Federal  programs  and 
between  Federal  programs  and  state  and  local 
education  reforms. 

•  For  example,  the  School-lo-Work 
Opportunities  Act  will  support  state  and 
local  efforts  to  build  a  school -to- work 
transition  system  that  will  help  youth  acquire 
the  knowledge,  skills,  abilities,  and  labor- 
market  information  they  need  to  make  a 
smooth  transition  from  school  to  career- 
oriented  work  and  to  further  education  and 
training.  Students  in  these  programs  could  be 
exf)ected  to  meet  the  same  academic 
standards  established  in  states  under  Goals 
20O0  and  will  earn  portable,  industry- 
recognized  skill  certificates  that  are 
benchmarked  to  high-quality  standards. 

•  Similarly,  the  reauthorization  of  the 
Elementary  and  Secondary  Education  Act 
(ESEA)  allows  states  that  have  developed 
their  own  standards  and  assessments  under 
Goals  2000  to  use  them  for  students 
participating  in  ESEA  programs,  thereby 
providing  one  set  of  standards  and 
assessments  for  states  and  schools  to  use  for 
their  own  reform  needs  and,  at  the  same 
time,  to  meet  Federal  requirements. 

For  more  information,  contact  1-800- 
USA-Leam. 

Appendix  D— Questions  and  Answers  About 
School-to-Work  Indian  Program  Grants 

What  is  the  purpose  of  the  SGA? 

The  Solicitation  for  Grant  Award  (SGA) 
announces  a  competition  or  Indian  Program 
Grants  to  enable  eligible  partnerships  to 
begin  development  or  implementation  of 
School-to-Work  Opportunities  initiatives 
serving  Indian  youth  and  involving  schools 
funded  by  the  Bureau  of  Indian  Affairs. 

Are  public  conoments  being  sought? 

No.  The  SGA  was  developed  in  concert 
with  key  organizations  including  the  Bureau 
of  Indiana  Affairs,  the  National  Advisory 
Council  on  Indian  Education,  and  Indian 
programs  within  the  Departments  of 
Education  and  Labor.  This  work  group 
provided  input  into  the  development  of  the 
SGA.  In  accordance  with  DOL  procurement 
policy  and  the  desire  to  get  funds  to  the  field 
as  soon  as  possible,  the  SGA  was  published 
in  the  final  format. 

Why  School-to-Work  Opportunities? 

The  United  States  is  the  only 
industrialized  Nation  that  lacks  a 
comprehensive  and  coherent  system  to  help 
its  youth  acquire  the  knowledge,  skills, 
abilities,  and  information  about  the  labor 
market  necessary  to  make  an  effective 
transition  from  school  to  career-oriented 
work.  The  School-to-Work  Opportunities  Act 
of  1994  created  a  national  framework  for 
high-quality,  school-to-work  transition 
systems  that  enable  young  Americans  to 
identify  and  navigate  paths  to  productive  and 
progressively  more  rewarding  roles  in  the 


workplace.  School-to-Work  Opportunities 
initiatives  funded  under  this  competition 
will  offer  Indian  youth  access  to  School-too- 
Work  Opportxmity  programs  that  will  prepare 
them  for  first  jobs  in  high-skill,  high-wage 
careers  and  further  post-secondary  education 
and  training. 

When  are  applications  due? 

Applications  are  due  60  days  after  the 
publication  of  the  SGA. 

When  will  awards  be  made? 

All  awards  must  be  made  by  June  30, 1995. 

How  should  I  format  my  application? 

The  Departments  recommend  that 
applications  be  formatted  as  suggested  in 
Section  B.2  of  the  SGA.  Applications  should 
include:  an  abstract,  budget,  program 
narrative  and  appendices.  Applicants  are 
strongly  urged  to  submit  applications  that 
comprehensively  address  the  selection 
criteria  as  described  in  Section  E  of  the  SGA. 

Who  will  review  my  application? 

Under  this  application,  a  technical  review 
panel  consisting  of  peer  reviewers  and 
specialists  with  the  Departments  of  Labor 
and  Education  will  review  applications  lot 
both  development  arid  implementation 
grants. 

What  will  the  review  of  my  application  be 
based  on? 

a.  Inclusion  of  required  elements. 
All  applications  must  include: 

1.  Evidence  that  the  applicant  meets  the 
definition  of  an  eligible  applicant. 

2.  An  assurance  Uiat  the  grantee  will  abide 
by  the  safeguards  as  stated  in  the  legislation. 

3.  Evidence  of  the  key  descriptive 
components  as  required  in  Part  III, 
Application  Contents,  of  the  SGA. 

b.  Quality  and  comprehensiveness  of  the 
program  narrative. 

Panelists  will  evaluate  all  applications 
against  the  criteria  listed  in  Section  E  of  the 
SGA  for  the  development  and 
implementation  grant  competitions. 
Emphasis  will  be  placed  on  the  scope  and 
quality  of  the  proposed  plan  and  %vith  careful 
consideration  of  the  effectiveness,  rather  than 
the  presence,  of  each  program  component. 
Final  funding  decisions  will  be  made  based 
on  the  results  of  the  panel  review  process 
and  such  other  factors  as:  geographic  balance, 
diversity  of  programmatic  approaches, 
replicability,  sustainability,  and  innovation. 

Who  may  apply  for  these  grants? 

A  partnership  which  proposes  to  serve 
Indian  youth  and  involves  Bureau  of  Indian 
Affairs  funded  schools  is  qualified  under  this 
competition  to  apply  for  either  a 
development  or  implementation  grant.  To  be 
eligible  to  apply,  a  partnership  must  include: 

1.  Tribal  organizations  responsible  for 
economic  development,  employment  and  job 
training,  and  education  (such  as  tribal 
business  councils,  local  chapters  of  tribal 
business  councils,  tribal  departments  of 
education  and  tribal  school  boards). 

2.  Employers  (including  tribal  businesses 
or  school-biBsed  enterprises  where 
applicable). 

3.  Representatives  of  Bureau-funded 
schools  and  local  postsecondary  educational 
institutions  (including  representatives  of  area 
vocational  education  schools  and  tribal 
colleges  where  applicable). 

4.  Local  educators  (such  as  teachers, 
counselors  or  administrators). 
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5.  Representatives  of  labor  organizations  or 
nonmanagerial  employee  representatives. 

6.  Students  and  parents,  and  may  include 
other  appropriate  entities.  Examples  of  these 
entities  are  contained  in  section  B.7  of  the 
SGA. 

What  funding  is  available? 

This  SGA  offers  S500,000  in  FY94  funds 
under  JTPA  Title  FV  for  activities  that  are 
consistent  with  Title  II,  Subtitle  C  of  the 
School-to-Work  Opportunities  Act  of  1994. 
Future  year  appropriations  are  authorized 
under  the  School-to-VVork  Opportunities  Act. 
The  statute  that  >/2  of  1%  of  all  future 
appropriations  shall  be  set  aside  for  STWO 
Indian  Program  Grants.  Based  on  current 
budget  levels.  $1.25  million  in  FY9S  funds 
will  be  available  for  the  next  competition. 

How  many  grants  are  anticipated? 

The  Departments  anticipate  awarding: 

•  Approximately  8  development  grants  of 
$30,000  each:  and 

•  Up  to  5  implementation  grants  ranging  in 
amount  between  $50,000  and  $100,000. 

The  final  amount  of  each  award  will  be 
based  on  a  number  of  factors,  including  the 


scope,  quality,  and  comprehensiveness  of  the 
proposed  initiative  and  the  size  of  the 
population  to  be  served. 

How  long  is  the  project  period? 

The  award  period  for  this  competition  will 
be  12  months.  However,  grants  may  be 
continued  for  five  years  based  on  satisfactory 
progress  and  the  availability  of  federal  funds. 

Can  I  apply  for  both  a  development  and 
implementation  grant? 

Eligible  partnerships  may  apply  for  either 
a  development  grant,  an  implementation 
grant  or  both.  The  rationale  is  to  allow  those 
partnerships  which  have  been  engaged  in 
planning  and  development  activities  to  apply 
for  an  implementation  grant  without 
jeopardizing  their  opportunities  for  receiving 
a  development  grant.  However,  partnerships 
that  intend  to  apply  for  consideration  under 
both  the  development  and  implementation 
grant  competitions  must  submit  separate 
applications  for  each  competition.  A  local 
partnership  may  receive  only  one  (1)  grant 
under  this  competition,  either  a  development 
grant  or  an  implementation  grant. 

What  are  the  reporting  requirements? 


Reporting  requirements  include  quarterly 
financial  and  narrative  reports  and  an  annual 
report  on  project  accomplishments. 

What  other  grant  programs  have  been 
implemented  under  the  STWO  Act? 

The  U.S.  Departments  of  Labor  and 
Education  are  jointly  conducting  separate 
competitions  for  grants  to  States  that  are 
prepared  to  implement  statewide  School-to- 
Work  Opportunities  systems,  to  local 
partnerships  that  are  prepared  to  implement 
local  School-to-Work  Opportunities 
initiatives,  and  to  local  partnerships  that 
serve  hig^  poverty  areas  of  Urban  and  Rural 
constituencies  and  that  are  also  prepared  to 
develop  and  implement  local  School-to-Work 
Opportunities  initiatives.  Planning  and 
development  grants  have  been  awarded  to  all 
States  and  Puerto  Rico,  Development  grants 
will  be  awarded  to  the  seven  U.S.  Territories 
by  June  1995. 

[FR  Doc.  95-6333  Filed  3-14-95;  8:45  ami 
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[FAR  Case  94-764] 


RIN  9000-AG36 


Federal  Acquisition  Regulation; 
Contract  Financing 

AGENCIES:  Department  of  Defense  (DOD), 
Geiieial  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Public  Law 
in.1-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
considering  amending  the  Federal 
Acquisition  Regulation  (FAR)  pertaining 
to  contract  fmancing  as  a  result  of 
changes  to  10  U.S.C.  2307  and  41  U.S.C. 
2.5.-)  by  Sections  2001  and  20.';i  of  the 
Act.  This  regulatory  action  was  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30,  1993. 
DATES:  Comment  Due  Date:  Comments 
should  be  submitted  on  or  before  May 
1.5,  1995  to  be  considered  in  the 
fornnilation  of  a  final  rule. 

Public  Meeting:  A  public  meeting  will 
be  held  on  April  3,  199.5.  at  1  p.m. 

Oral/Written  Statements:  Views  to  be 
presented  at  the  public  meeting  should 
be  .sent,  in  writing,  to  the  FAR 
Secretariat,  at  the  address  given  below, 
not  later  than  March  29.  199.'5. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  N\V., 
Room  4037,  Washington,  DC  20405. 
Telephone:  (202)  501-4755. 

The  public  meeting  will  be  held  at: 
General  Services  Administration 
Auditorium.  18th  &  F  Streets  NVV..  First 
Floor,  Washington.  DC  20405. 

Please  cite  FAR  case  94-764  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Galbraith,  Contract  Financing/ 
Payment  Team  Leader,  at  (703)  697- 
6710  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAR  case  94-764. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Pub.  L.  10.3-355.  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  Federal  Acquisition 
Streamlining  Act  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act.  and 
Introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

This  notice  announces  FAR  revisions 
under  FAR  case  94-764.  Contract 
Financing.  Sections  2001  and  2051  of 
the- Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355). 
substantially  changed  the  statutory 
authorities  for  Government  financing  of 
contracts.  Subsections  2001(f)  and 
2051(e)  provide  specific  authority  for 
Government  financing  of  purchases  of 
commercial  items,  and  subsections 
2001(b)  and  2051(b)  substantially 
revised  the  authority  for  Government 
financing  of  purchases  of  non- 
commercial items.  In  order  to  promptly 
achieve  the  benefits  of  the  provisions  of 
the  Act.  the  Government  is  issuing 
implementing  regulations  on  an 
expedited  basis.  We  believe  prompt 
publication  of  proposed  rules  provides 
the  public  the  opportunity  to  participate 
more  fully  in  the  process  of  developing 
regulations. 

Sub.sections  2001(0  and  2051(e) 
provide  specific  authority  for 
Government  financing  of  purchases  of 
commercial  items.  These  sections 
amended  10  U.S.C.  2307  and  41  U.S.C. 
255  by  adding  a  new  paragraph, 
Conditions  for  Payments  for 
Commercial  Items,  to  each.  These 
paragraphs  authorize  the  Government  to 
provide  contract  financing  with  certain 
limitations: 

•  The  financing  must  be  in  the  best 
interest  of  the  Government; 

•  The  financing  cannot  exceed  15 
percent  until  some  performance  of  work 
under  the  contract; 

•  The  terms  and  conditions  must  be 
appropriate  or  customary  in  the 
commercial  marketplace. 

The  above  statutory  provisions  also 
remove  from  financing  of  commercial 
purchases  certain  restrictions  applicable 
to  financing  of  non-commercial 
purchases  by  other  provisions  of  10 
U.S.C.  2307  and  41  U.S.C.  255. 

Subsections  2001(b)  and  2051(b) 
amend  the  authority  for  Government 
financing  of  non-commercial  purchases 


by  authorizing  financing  on  the  basis  of 
certain  classes  of  measures  of 
performance. 

To  implement  these  changes,  the 
DOD,  NASA,  and  GSA  propose  to 
amend  the  FAR  by  revising  Subparts 
32.0.  32.1.  and  32.5:  by  adding  new 
Subparts  32.2  and  32.10;  and  by  adding 
new  clauses  to  52.232. 

The  statutory  changes  create  a 
fundamental  distinction  between 
financing  of  purchases  of  commercial 
and  non-commercial  items.  As  a  result,    . 
the  subparts  of  Part  32,  Contract 
Financing,  fall  into  three  logical 
categories: 

•  Subparts  applicable  to  both 
commercial  and  non-commercial 
financing; 

•  Subparts  applicable  to  only 
commercial  financing;  and 

•  Subparts  applicable  to  only  non- 
commercial financing. 

The  specific  subparts  in  each  category 
are  identified  at  32.002  (Applicability  of 
Subparts). 

Subpart  Discussion 

Subpart  32.0  now  contains  the  general 
policy  and  guidance  which  is  applicable 
to  Government  contract  financing  of 
both  commercial  and  non-commercial 
items. 

Subpart  32.1  (Non-commercial 
Purchase  Financing)  now  contains  the 
general  policy  and  guidance  applicable 
to  non-commercial  purchases.  The 
content  of  this  subpart  reflects  existing 
policy  and  guidance  that  previously 
appeared  in  other  locations  in  Part  32. 
These  policies  have  been  moved  to 
Subpart  32.1  to  give  them  general 
applicability  to  all  forms  of  financing  of 
non-commercial  items. 

Subpart  32.2  (Commercial  Purchase 
Financing)  contains  the  policy  and 
guidance  applicable  to  contract 
financing  of  commercial  purchases.  This 
subpart  is  wholly  new.  Current  contract 
financing  policy  discourages  the  use  of 
Government  contract  financing  for 
commercial  items  (see  current  P'AR 
32.502-l(c)),  and  if  financing  is 
provided,  it  is  commonly  Progress 
Payments  Based  on  Cost.  The  new 
statute  places  Government  financing  of 
commercial  purchases  on  a  different 
statutory  basis  than  that  for  non- 
commercial purchases.  As  a  result,  the 
new  subpart  provides  policy  concerning 
market  research  about  financing, 
security  for  the  taxpayer's  money,  and 
determining  the  best  interest  of  the 
United  States.  The  new  subpart 
provides  several  alternative  procedures 
for  establishing  contract  financing  terms 
for  commercial  items.  The  new  subpart 
also  provides  standard  terms  for  use  of 
contracting  officers  in  establishing 


financing  in  contracts.  To  assist  in 
considering  installment  payment 
financing  issues,  public  comments  are 
sought  as  to  whether  or  not  installment 
payment  financing  at  32.206(f)  and 
52.232-AB  should  be  incorporated  into 
the  FAR. 

The  proposed  installment  payment 
clause  is  intended  to  permit  contracting 


officers  to  incorporate  financing  into 
contracts  for  commercial  items  without 
any  administrative  effort  beyond 
incorporation  of  the  clause.  It  is 
intended  to  be  an  alternative  that  may 
be  used  when  the  contracting  officer 
determines  that  the  administrative  cost 
of  contract  financing  for  a  commercial 
item  would  otherwise  prohibit  its  use. 


The  table  below  shows  how  the 
Installment  Payments  for  Commercial 
Items  clause  arithmetic  would  work  for 
a  contract  which  is  awarded  in  January 
with  various  deliveries  starting  in  April 
and  ending  in  September  (bolded 
numbers  indicate  delivery  payments 
after  liquidation  of  installment 
payments). 


iNSrALLMENT  PAYMENTS  FOR  COMMERCIAL  ITEMS  (EXAMPLE) 
(Amounts  shown  in  thousands  of  dollars  (S)] 


Qty 

SAJnit 

STotal 

Jan 

Feb 

Mar 

Apr 

May 

June 

July 

Aug 

Sept 

Total 

Item  0001  

20 

20 

20 

20 

20 

2 

2 

2 

2 

2 

10 

10 

10 

10 

20 
20 
20 
20 
20 
15 
15 
15 
15 
15 
40 
40 
40 
40 

400 

400 

400 

400 

400 

30 

30 

30 

30 

30 

400 

400 

400 

400 

3!75b 

70 

7 

56 
'l33 

0 

133 

70 
70 

7 

7 

56 
56 

266 

0 

266 

70 
70 
70 

7 

7 
7 

56 
56 
56 

"399 

0 

399 

70 
70 
70 
70 

9 

7 
7 

7 

56 
56 
56 
56 

525 
9 

534 

120 
70 
70 
70 
70 

9 

7 

7 

7 

56 

56 

56 

56 

525 

129 

654 

120 
70 
70 
70 

9 

7 

7 

120 

56 

56 

56 

392 

249 

641 

"126 
70 
70 

9 

7 

""126 

56 

56 

259 

249 

508 

"126 
70 

9 

"126 

56 

126 

249 

375 

126 

"'120 

0 

240 

240 

Do  

400 

Do  „ 

Do  

400 
400 

Do  

400 

Item  0002 

400 

Do  

30 

Do  

30 

Do  

30 

Do  

30 

iteam  0003 

30 

Do  

400 

Do  .'. 

400 

Do  

Finance  payment  

400 
400 

Delivery  payment  

2,625 

Total  payment 

1,125 

3,750 

Subpart  32.5  (Progress  Payments 
Based  on  Costs)  has  been  slightly 
modified  to  reflect  the  separation  of 
commercial  from  non-commercial  items 
and  to  reflect  the  general  policy  in'32.1 
for  availability  of  financing  for  non- 
commercial purchases. 

Subpart  32.10  (Performance-Based 
•Payments)  contains  the  policy  and 
guidance  applicable  to  contract 
financing  through  performance-based 
payments.  This  is  a  wholly  new  subpart. 
Under  the  current  FAR,  contract 
financing  for  non-commercial  items  is 
primarily  through  progress  payments 
based  on  cost  and  through  other 
specialized  contract  financing 
mechanisms  for  specific  types  of 
procurements  (for  example  percentage- 
of-completion  progress  payments  for 
shipbuilding  or  construction).  This  new 
subpart  provides  the  policy  and 
procedures  for  establishing  and 
administering  performance-based 
payments.  Performance-based  payments 
under  this  subpart  are  applicable  only  to 
non-commercial  purchases. 

FAR  52.232  is  amended  to  add  the 
additional  clauses  and  solicitation 
provisions  required  to  implement  the 
new  statutory  authorities.  Under  the 
current  FAR,  the  contracting  officer  can 
insert  a  complete,  fully  contained 
progress  payment  clause  in  a  contract 
and  proceed  with  the  procurement  with 
minimal  administrative  cost.  For 


performance-based  financing  and 
commercial  financing  (except  for 
installment  payments),  contracting 
officers  will  have  to  determine  the  form 
of  contract  financing  and  write 
individualized  contract  terms 
establishing  the  computation  of 
amounts  and  certain  other  contract 
financing  terms. 

Public  Meeting 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Coimcil  is  conducting 
a  series  of  public  meetings.  The  public 
is  encouraged  to  furnish  its  views;  the 
FAR  Council  anticipates  that  public 
comments  will  be  very  helpful  in 
formulating  final  rules. 

The  public  meeting  on  this  rule  (FAR 
case  94-764)  will  be  held  on  April  3, 
1995,  at  1  p.m.,  to  enable  the  pubHc  to 
present  its  views  on  this  rule.  This 
meeting  will  coincide  with  the  meeting 
on  Commercial  Items  (FAR  case  94-790) 
which  is  now  also  scheduled  for  April 
3, 1995.  Persons  or  organizations 
wishing  to  make  presentations  will  be 
allowed  10  minutes  each,  provided  they 
notify  the  FAR  Secretariat  at  (202)  501- 
4755  and  submit  written  statements  of 
the  presentation  by  March  29, 1995. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 


common  spokesman  for  presentation  of 
their  views.  This  meeting,  in 
conjunction  with  the  Federal  Register 
notice  soliciting  public  comments  on 
the  rule,  will  be  the  only  opportunity  for 
the  public  to  present  its  views. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  proposed  implementation  of 
subsection  2001(f)  and  subsection 
2051(e)  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  will  substantially  increase  the 
availability  of  Government  contract 
financing  for  purchases  of  commercial 
items,  thereby  benefiting  many  small 
entities  making  commercial  sales  in 
markets  where  customer  financing  is  a 
market  practice;  and  because  the 
implementation  of  subsection  2001(b) 
and  subsection  2051(b)  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355)  permits  contract 
financing  of  purchases  of  non- 
commercial items  upon  the  basis  of 
performance,  without  requiring 
contractor  cost  accounting  systems  for 
the  contract  financing,  thereby 
benefiting  many  small  entities  who  Do 
not  use  such  systems.  An  Initial 
Regulatory  Flexibility  Analysis  has  been 
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performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  94-764).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Contract  Financing  is  being 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq.  Public  comments  concerning  this 
request  are  invited  in  a  Federal  Register 
notice  which  appears  elsewhere  in  this 
issue. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 
Dated:  Marr.h  8. 1995. 
Capl.  Barry  L.  Cohen, 

Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
1994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  32  and  52  be  amended  as  set  forth 
below: 

PART  32— CONTRACT  FINANCING 

1.  The  authority  citation  for  48  CFR 
Parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  32.000  is  amended  in 
paragraph  (e)  by  removing  the  word 
"and";  in  paragraph  (f)  by  removing  the 
period  and  inserting  a  semicolon  in  its 
place:  and  by  adding  paragraphs  (g)  and 
(h)  to  read  as  follows: 

32.000    Scope  of  pan 


(g)  Financing  of  purchases  of 
commercial  items:  and 

(h)  Performance-based  payments. 

3.  Section  32.001  is  amended  by 
revising  the  section  heading  and  adding. 
in  alphabetical  order,  the  definitions 
Customary  contract  financing  and 
Unusual  contract  financing  to  read  as 
follows: 

32.001    Definitions. 

Customary  contract  financing  means 
that  financing  deemed  by  an  agency  to 
be  available  for  routine  use  by 
contracting  officers.  Most  customary 
contract  financing  arrangements  should 


be  usable  by  contracting  officers  without 
specific  reviews  or  approvals  of  the 
financing  arrangement  by  higher 
management.  It  is  expected  that 
contracting  officers  will  have  the 
necessary  training  and  resources  to 
routinely  arrange  and/ar  administer 
(including  paying)  any  financing  terms 
the  agency  deems  customary  for  that 
agency. 

Unusual  contract  financing  means 
any  financing  not  deemed  customary 
contract  financing  by  the  agency. 
Normally,  unusual  contract  financing  is 
that  financing  that  is  legal  and  proper 
under  applicable  laws,  but  that  the 
agency  has  not  authorized  contracting 
otticers  to  use  without  specific  reviews 
or  approvals  of  the  financing 
arrangement  by  higher  management. 
Arranging  and/or  administering 
(including  paying)  unusual  contract 
financing  may  require  more  and/or 
different  training  or  resources  than  the 
agency  routinely  makes  available  for 
such  operations,  or  may  have  greater  or 
different  risks  than  the  financing 
arrangements  deemed  customary  by  the 
agency. 

4.  Sections  32.002  through  32.005  are 
added  to  read  as  follows: 

32.002  Applicability  of  subparts. 

(a)  The  following  subparts  of  this  part 
are  applicable  to  all  purchases  subject  to 
part  32: 

(1)  Subpart  32.0,  General. 

(2)  Subpart  32.3,  Loan  Guarantees  for 
Defense  Production. 

(3)  Subpart  32.6,  Contract  Debts. 

(4)  Subpart  32.7,  Contract  Funding. 

(5)  Subpart  32.8,  Assignment  of 
Claims. 

(6)  Subpart  32.9.  Prompt  Payment. 

(b)  Subpart  32.2,  Commercial 
Purchase  Financing,  is  applicable  only 
to  purchases  of  commercial  items  under 
authority  of  48  CFR  part  12. 

(c)  The  following  subparts  of  this  part 
are  applicable  to  all  purchases  made 
under  any  authority  other  than  48  CFR 
Part  12: 

(1)  Subpart  32.1.  Non-Commercial 
Purchase  Financing. 

(2)  Subpart  32.4,  Advance  Payments. 

(3)  Subpart  32.5,  Progress  Payments 
for  Supplies  or  Services. 

(4)  Subpart  32.10.  Performance-Based 
Payments. 

32.003  Simplified  acquisition  procedures 
financing. 

Unless  agency  regulations  otherwise 
permit,  contract  financing  shall  not  be 
provided  for  purchases  made  under  the 
authority  of  48  CFR  Part  13. 


32.004  Contract  performance  in  foreign 
countries. 

The  enforceability  of  contract 
provisions  for  security  of  Government 
financing  in  a  foreign  jurisdiction  is 
dependent  upon  local  law  and 
procedure.  Prior  to  providing  contract 
financing  where  foreign  jurisdictions 
may  become  involved,  the  contracting 
officer  shall  ensure  the  Government's 
security  is  enforceable.  This  may  require 
the  provision  of  additional  or  different 
security  than  that  normally  provided  for 
in  the  standard  contract  clauses. 

32.005  Consideration  for  contract 
financing. 

(a)  Requirement.  When  a  contract 
financing  clause  is  included  at  the 
inception  of  a  contract,  there  shall  be  no 
separate  consideration  for  the  contract 
financing  clause.  The  worth  of  the 
contract  financing  to  the  contractor  is 
expected  to  be  reflected  in  one  or  both 
of  (1)  a  bid  or  negotiated  price  that  will 
be  lower  than  such  price  would  have 
been  in  the  absence  of  the  contract 
financing,  or  (2)  contract  terms  and 
conditions,  other  than  price,  that  are 
more  beneficial  to  the  Government  than 
they  would  have  been  in  the  absence  of 
the  contract  financing.  Adequate  new 
consideration  is  required  for  changes  to, 
or  addition  of,  contract  financing  after 
award. 

(b)  Amount  of  new  consideration.  The 
contractor  may  provide  new 
consideration  by  monetary  or 
nonmonetary  means,  provided  the  value 
is  adequate.  The  fair  and  reasonable 
consideration  should  approximate  the 
amount  by  which  the  price  would  have 
been  less  had  the  contract  financing 
terms  been  contained  in  the  initial 
contract.  In  the  absence  of  definite 
information  on  this  point,  the 
contracting  officer  should  apply  the 
following  criteria  in  evaluating  whether 
the  proposed  new  consideration  is 
adequate: 

(1)  The  value  to  the  contractor  of  the 
anticipated  amount  and  duration  of  the 
contract  financing  at  the  imputed 
financial  costs  of  the  equivalent  working 
capital. 

(2)  The  estimated  profit  rate  to  be 
earned  through  contract  performance. 

(c)  Interest.  Except  as  provided  in 
Subpart  32.4  (Advance  Payments),  the 
contract  shall  not  provide  for  any  other 
type  of  specific  charges,  such  as  interest, 
on  contract  financing. 

5.  Subpart  32.1  heading  and  section 
32.100  are  revised  to  read  as  follows: 
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Subpart  32.1— Non-Commercial 
Purchase  Financing 

32.100  Scope  of  subpart. 

This  subpart  provides  policies  and 
procedures  applicable  generally  to 
contract  financing  and  payment  for  any 
purchases  other  than  purchases  of 
commercial  items  in  accordance  with  48 
CFR  Part  12. 

32.101  [Amended] 

6.  Section  32.101  is  amended  by 
removing  the  period  at  the  end  of  the 
section  and  inserting  in  its  place  ",  as 
amended." 

7.  Section  32.102  is  amended  in  the 
last  sentence  of  paragraph  (a)  by 
removing  the  word  "subadvances"  and 
inserting  in  its  place  "advances";  in 
paragraph  (b)(2)  by  removing  the  word 
"or";  in  paragraph  (b)(3)  by  removing 
the  period  and  inserting  in  its  place  "; 
or";  and  adding  paragraphs  (b)(4)  and  (0 
to  read  as  follows: 

32.102  Description  of  contract  financing 
ntethods. 

***** 

(b)  *   *   * 

(4)  Performance-based  payments. 

***** 

(f)  Performance-based  payments  are 
contract  financing  payments  made  on 
the  basis  of — 

(1)  Performance  measured  by 
objective,  quantifiable  methods; 

(2)  Accomplishment  of  defined 
events;  or 

(3)  Other  quantifiable  measures  of 
results. 

32.103  Progress  payments  under 
construction  contracts. 

8.  Section  32.103  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  above;  and  by  removing  the 
word  "the"  in  the  second  sentence. 

9.  Section  32.104  is  amended  by 
adding  paragraphs  (c)  through  (f)  to  read 
as  follows: 

32.104  Providing  contract  financing. 

***** 

(c)  Subject  to  specific  agency 
regulations,  contract  financing  may  be 
provided  when  the  contracting  officer 
determines  it  is  in  the  best  interest  of 
the  Government.  Unless  authorized  by 
agency  regulation,  contract  financing 
shall  not  be  provided  for  awards 
expected  to  be  less  than  the  simplified 
acquisition  procedure  threshold,  and 
unless  the  provision  of  financing  is 
restricted  to  small  businesses,  shall  not 
be  provided  for  awards  expected  to  be 
less  than  $1  million. 

(d)  Whenever  practical,  contracting 
officers  should  use  performance-based 
payments  (see  subpart  32.10). 


(e)  For  competitive  awards,  the 
contracting  officer  shall  include  the 
intended  contract  financing  terms  in  the 
solicitation,  in  accordance  with  this  part 
and  any  agency  regulations.  Contract 
financing  shall  not  be  a  factor  in  the 
evaluation  of  resulting  proposals,  and 
proposals  which  contain  alternative 
financing  terms  shall  not  be  accepted 
(but  see  subparts  14.2  and  15.6 
concerning  alternative  proposals  and 
amendments  of  solicitations). 

(f)  When  only  one  source  is  solicited, 
the  contracting  officer  shall  include  the 
intended  contract  financing  terms  in  the 
solicitation  in  accordance  with  this  part 
and  any  agency  regulations.  In 
negotiations  of  the  resuUing  contract,  if 
the  contract  financing  is  to  be  through 
performance-based  payments  in 
accordance  with  subpart  32.10,  the 
contracting  officer  shall  ensure  that  the 
combination  of  price  and  financing  is 
fair  and  reasonable,  all  factors, 
including  financing  cost  to  the  Treasury, 
considered. 

10.  Section  32.106  is  amended  in  the 
introductory  text  by  inserting  after 
"Government's"  the  word  "best";  and 
by  revising  paragraphs  (b)  and  (d)  to 
read  as  follows: 

32.1 06    Order  of  preference. 

***** 

(b)  Customary  contract  financing  (see 
32.113). 

•         *         *         •         • 

(d)  Unusual  contract  financing  (see 
32.114). 


32.110  [Reserved] 

11.  Section  32.110  is  removed  and 
re.served. 

32.111  Contract  clauses  for  non- 
commercial purchases. 

12.  The  section  heading  for  32.111  is 
revised  to  read  as  set  forth  above. 

13.  Sections  32.113  and  32.114  are 
added  to  read  as  follows: 

(Note  to  Readers:  The  proposed  text  of 

32.112  is  contained  in  FAR  case  94-762, 
which  was  published  for  public  comment  at 
60  FR  6602,  February  2, 1995.  Comments 
concerning  the  proposed  text  for  32.112 
should  be  submitted  separately  and  reference 
that  FAR  case  94-762.) 

32.1 1 3  Customary  contract  financing. 

The  following  contract  financing 
arrangements  are  customary  contract 
financing  when  provided  in  accordance 
with  this  part  32  and  agency 
regulations: 

(a)  Financing  of  shipbuilding,  or  ship 
conversion,  alteration,  or  repair,  when 
agency  regulations  provide  for  progress 
payments  based  on  a  percentage  or  stage 
of  completion: 


(b)  Financing  of  construction  or 
architect-engineer  services  purchased 
under  the  authority  of  48  CFR  part  36. 
in  accordance  with  this  part; 

(c)  For  small  businesses,  financing  of 
contracts  for  supplies  or  services  with  a 
contract  price  equal  to  or  greater  than 
the  simpHfied  acquisition  procedure 
threshold  through  customary 
performance-based  payments  in 
accordance  with  subpart  32.10,  or 
customary  progress  payments  in 
accordance  with  subpart  32.5  (but  not 
both); 

(d)  Financing  of  contracts  for  supplies 
or  services  with  a  contract  price  of  $1 
million  or  more,  through  customary 
performance-based  payments  in 
accordance  with  subpart  32.10,  or 
customary  progress  payments  in 
accordance  with  subpart  32.5  (but  not 
both); 

(e)  Financing  of  contracts  for  supplies 
or  services  through  Advance  Payments 
in  accordance  with  subpart  32.4; 

(0  Financing  of  contracts  for  supplies 
or  services  through  Guaranteed  Loans  in 
accordance  with  subpart  32.3;  or 

(g)  Financing  of  contracts  for  supplies 
or  services  through  any  appropriate 
combination  of  Advance  Payments, 
Guaranteed  Loans,  and  either  customary 
performance-based  payments  or 
customary  progress  payments  (but  not 
both)  in  accordance  with  their 
respective  subparts. 

32.114    Unusual  contract  financing. 

Any  contract  financing  arrangement 
that  deviates  from  the  policy, 
procedures,  terms,  or  conditions  of  this 
part  is  unusual  contract  financing. 
Unusual  contract  financing  shall  be 
authorized  only  after  approval  by  the 
head  of  the  agency  or  as  provided  for  in 
agency  regulations. 

14.  Subpart  32.2,  consisting  of 
sections  32.200  through  32.207,  is 
added  to  read  as  follows: 

Subpart  32.2— Commercial  Purctiase 
Financing 

Sec. 

32.200  Scope  of  subpart. 

32.201  Statutory  authority. 

32.202  General." 
32.202-1     Policy. 

32.202-2    Types  of  paj-ments  for 

commercial  purchases. 
32.202-3    Conducting  market  research  about 

financing  terms. 
32.202-4    Security  for  Government 

financing. 

32.203  Procedures  for  determining  contract 
financing  terms. 

32.204  Procedures  for  contracting  officer- 
specified  commercial  contract  financing. 

32.205  Procedures  for  offeror-proposod 
commercial  contract  financing. 

32.206  Construction  of  contract  clauses. 

32.207  Administration  and  payment  (if 
commercial  financing  payments. 
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32.200  Scope  o(  subpart 

This  subpart  provides  policies  and 
orocedures  for  commercial  financing 
arrangements  under  commercial 
purchases  pursuant  to  48  CFR  part  12. 
This  subpart  does  not  apply  to  any 
purchase  made  under  other  authority. 

32.201  Statutory  authority. 

10  U.S.C.  2307(0  and  41  U.S.C.  255(0 
provide  that  payment  for  commercial 
items  may  be  made  under  such  terms 
and  conditions  as  the  head  of  the  agency 
determines  are  appropriate  or  customary 
in  the  commercial  marketplace  and  are 
in  the  best  interest  of  the  United  States. 

32.202  General. 

32.202-1     Policy. 

(a)  Uae  of  financing  in  contracts.  It  is 
the  responsibility  of  the  contractor  to 
provide  all  resources  needed  for 
performance  of  the  contract.  Thus,  for 
Government  purchases  of  commercial 
items,  financing  of  the  contract  is 
normally  the  contractor's  responsibility. 
However,  in  some  markets  the  provision 
of  financing  by  the  buyer  is  a 
commercial  practice.  In  these 
circumstances,  the  contracting  officer 
shall  include  appropriate  financing 
terms  in  contracts  for  commercial 
purchases  when  doing  so  will  be  in  the 
best  interest  of  the  Government. 

(b)  Authorization.  Commercial 
interim  payments  and  commercial 
advance  payments  may  be  made  under 
the  following  circumstances — 

(1)  The  contract  item  financed  is  a 
commercial  supply  item; 

(2)  The  contracting  officer  determines 
that  it  is  customary  in  the  commercial 
marketplace  to  make  financing 
payments  for  the  item; 

(3)  Authorizing  tliis  form  of  contract 
financing  is  in  the  best  interest  of  the 
Government  (see  32.202-l(e)); 

(4)  Adequate  security  is  obtained  (see 
32.202-4): 

(5)  Prior  to  any  performance  of  work 
under  the  contract,  the  aggregate  of 
commercial  advance  payments  shall  not 
exceed  15  percent  of  the  contract  price; 
and 

(6)  The  contract  is  awarded  on  the 
basis  of  competitive  procedures  or,  if 
only  one  offer  is  solicited,  adequate 
consideration  is  obtained  (based  on  the 
time  value  of  financing  to  be  provided) 
if  the  financing  is  expected  to  be 
substantially  more  advantageous  to  the 
offeror  than  the  offerors  normal  method 
of  customer  financing. 

(c)  Difference  from  non-commercial 
financing.  Government  financing  of 
commercial  purchases  under  this 
subpart  32.2  is  expected  to  be  different 
from  that  used  for  non-commercial 


purchases  under  subpart  32.1  and  its 
related  subparts.  While  the  contracting 
officer  may  adapt  techniques  and 
procedures  from  the  non-commercial 
subparts  for  use  in  implementing 
commercial  contract  financing 
arrangements,  the  contracting  officer 
must  have  a  full  understanding  of 
effects  of  the  differing  contract 
environments  and  of  what  is  needed  to 
protect  the  interests  of  the  Government 
in  commercial  contract  financing. 

(d)  Unusual  contract  financing.  Any 
contract  financing  arrangement  not  in 
accord  with  the  requirements  of  agency 
regulations  or  48  CFR  part  32  is  unusual 
contract  financing  and  requires  advance 
approval  in  arnordance  with  agency 
procedures.  If  not  otherwise  specified, 
such  unusual  contract  financing  shall  be 
approved  by  the  head  of  the  contracting 
activity. 

(e)  Best  interest  of  the  Government.  (1) 
The  statute  does  not  allow  contract 
financing  by  the  Government  where  it  is 
not  in  the  best  interest  of  the  United 
States.  The  contracting  officer  in 
deciding  for  individual  procurements 
whether  to  use  contract  financing  and, 
if  so,  the  methods  and  techniques 
therefor,  shall  consider  the  interests  of 
the  United  States  in  accordance  with 
agency  regulations.  The  interests  of  the 
United  States  may  include — 

(i)  The  cost  to  the  Government  of 
providing  the  financing  (e.g..  Treasury 
borrowing  costs); 

(ii)  The  transaction  costs  to  the 
Government  of  establishing  and 
negotiating  the  financing  terms,  and 
administrative  costs  of  administering 
the  financing  terms; 

(iii)  Execution  of  Executive  branch 
and  agency  policy; 

(iv)  Compliance  with  fiscal  and 
budgetary  requirements; 

(v)  Promotion  of  competition  through 
new  market  entrants; 

(vi)  Acquisition  of  advanced,  state-of- 
the-art  technology;  and 

(vii)  Integration  of  the  industrial  bases 
for  defense,  commercial,  and 
Governmental  markets. 

(2)  In  considering  policy  to  determine 
whether  financing  is  in  the  best  interest 
of  the  Government,  the  best  interests  of 
the  Government  are  usually  served  by 
an  appropriate  trade-off  of  the 
transaction  costs  of  the  procurement, 
against  the  optimizing  of  the  price  and 
financing  of  the  individual  purchase. 
Agencies  may  find  that  certain  types  of 
procurements,  certain  types  of  items,  or 
certain  dollar  levels  of  procurements  do 
not  justify  the  transaction  costs  of 
financing  or  do  not  justify  high-cost 
procedures  for  determining  financing. 
The  specifics  of  these  factors  will  vary 


from  agency  to  agency,  and,  possibly, 
from  office  to  office  or  time  to  time. 

32.202-2    Types  of  payments  for 
commercial  purchases. 

These  definitions  reflect  distinctions 
made  in  the  statutory  commercial 
financing  authority  and  the 
implementation  of  the  Prompt  Payment 
Act. 

Commercial  advance  payment  means 
a  payment  made  before  any  performance 
of  work  under  the  contract.  The 
aggregate  of  these  payments  shall  not 
exceed  15  percent  of  the  contract  price. 
These  payments  are  contract  financing 
payments  for  prompt  payment  purposes 
(i.e.,  not  subject  to  the  interest  penalty 
provisions  of  the  Prompt  Payment  Act 
in  accordance  with  subpart  32.9).  These 
payments  are  not  subject  to  subpart 
32.4. 

Commercial  interim  payment  means 
any  payment  that  is  not  a  commercial 
advance  payment  or  a  delivery  payment. 
These  payments  are  contract  financing 
payments  for  prompt  payment  purposes 
{i.e..  not  subject  to  the  interest  penalty 
provisions  of  the  Prompt  Payment  Act 
in  accordance  with  subpart  32.9).  The 
difference  between  a  commercial 
advance  and  commercial  interim 
payment  for  Government  contract 
purposes  is  whether  some  performance 
of  the  work  under  the  contract  has  been 
accomplished. 

Delivery  payment  means  a  payment 
for  accepted  supplies  or  services, 
including  payments  for  accepted  partial 
deliveries.  Commercial  financing 
payments  are  liquidated  by  deduction 
from  these  payments.  Delivery 
payments  are  invoice  payments  for 
prompt  payment  purposes. 

32.202-3    Conducting  market  research 
about  financing  terms. 

(a)  If  contract  financing  is  expected  to 
be  in  the  best  interest  of  the  Government 
(see  32.2G2-l(e)  of  this  subpart), 
contract  financing  shall  be  a  subject 
included  in  the  market  re-search 
conducted  in  accordance  with  48  CFR 
part  10  (Market  Research).  Contracting 
officers  shall  determine  for  commercial 
purchases  in  the  appropriate  market — 

(1)  The  extent  to  which  other  buyers 
provide  contract  financing  for  purchases 
in  that  market; 

(2)  The  overall  level  of  financing 
normally  provided; 

(3)  The  amount  or  percentages  of  any 
payments  equivalent  to  commercial 
advance  payments  (32.202-2); 

(4)  The  basis  for  any  payments 
equivalent  to  commercial  interim 
payments  (32.202-2),  as  well  as  the 
frequency,  and  amounts  or  percentages; 
and 
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(5)  Any  special  or  unusual  payment 
terms  applicable  to  the  equivalent  of 
delivery  payments  (32.202-2). 

(b)  When  adequate  and  current 
information  is  already  available, 
contract  financing  market  research  does 
not  have  to  be  repeated.  Similarly, 
procuring  aciivities  making  repetitive 
purchases  in  specific  markets  may 
provide  contracting  offirerr.  with 
contract  financing  terms  for  u.se  in 
purchases  in  those  markets. 

(c)  Customary  standard  market  terms 
means  those  contract  financinp,  terms 
and  conditions  that  are  the  usual, 
regular  terms  offered  by  a  substantial 
number  of  sellers  to  equivalent  buyers 
of  the  item  in  thnt  morket  at  that  time. 
Customary  siuiuiaru  market  terms  are 
not  required  to  hv  identical  for  all 
sellers,  but  are  expected  to  he  similar. 
Terms  may  reasonably  vary  in 
percentages,  or  timing,  or  other  terms 
and  still  be  considered  customary 
standard  market  terms,  so  long  as  they 
do  not  significantly  differ  in  the  overall 
impact  upon  the  Government,  including 
the  impact  upon  the  integrity  of 
competitive  procurements.  If  the  extent 
of  variation  in  the  terms  offered  by 
diverse  sellers  is  such  that  some 
potential  offerors  would  be  significantly 
advantaged  or  disadvantaged  by  a 
synthesis  of  the  various  terms,  the 
contracting  officer  may  find  there  are  no 
customary  standard  market  terms.  The 
extent  of  analysis  applied  in  making 
these  determinations  should  be 
commensurate  with  the  expected  size  of 
the  contract  and  amount  of  contract 
financing. 


32.202-4    Security  for  Government 
financing. 

(a)  Policy.  10  U.S.C.  2307(f)  and  41 
U.S.C.  255(f)  require  the  Government  to 
obtain  adequate  security  for 
Government -financing.  The  contracting 
officer  shall  determine  what  security  the 
Government  will  accept,  which  shall  be 
specified  in  the  solicitation.  If  the 
Government  is  willing  to  accept  more 
than  one  form  of  security,  the  offeror 
shall  he  required  to  .specify  the  form  of 
security  it  will  provide.  The  value  of  the 
security  must  be  at  least  equal  to  the 
unliquidated  amount  of  contract 
financing  payments  to  be  made  to  the 
contractor.  If  acceptable  to  the 
contracting  officer,  the  resulting 
contract  shall  specify  the  security  (see 
32.206(b)(l)(iv)  and  also  paragraph  (0. 
Security  for  Government  Financing  of 
the  claiise  at  52.232-AA,  Standard 
Terms  for  Government  Financing  of 
Purchases  of  Commercial  Items,  or 
paragraph  (0  of  the  clause  at  52.232-.AB. 
hi.stailment  Payments  for  Comnien:ial 
Items).  The  amount  of  security  provided 


by  the  contractor  may  be  adjusted  from 
time  to  time  during  the  period  of 
perfonnance.  so  long  as  it  is  always 
equal  to  or  greater  than  the  amount  of 
unliquidated  financing  that  is  paid  to 
the  contractor.  Paragraphs  (b).  (c).  and 
(d)  of  this  section  list  some  (but  not  all) 
forms  of  security  that  the  contracting 
officer  may  find  acceptable.  There  is  no 
order  of  preference  in  this  li.sting.  and 
a  form  not  listed  is  of  equal 
acceptability  if  the  contracting  officer 
finds  it  adequate. 

(b)  Paramount  lien.  (1)  The  statutes 
cited  in  32.201  provide  that  if  the 
Government's  security  is  in  the  form  of 
a  lien,  such  lien  is  paramount  to  all 
other  liens  and  is  effective  immediately 
upon  the  first  payment,  without  filing, 
notice,  or  other  action  by  the  United 
States. 

(2)  When  the  Government's  security  is 
in  the  form  of  a  lien,  the  contract  shall 
specify  what  the  lien  is  upon,  e.g.,  the 
work  in  process,  the  contractor's  plant, 
the  contractor's  inventory.  Contracting 
officers  may  be  fiexible  in  the  choice  of 
assets,  so  long  as  it  is  adequate.  The 
contract  must  also  give  the  Government 
a  right  to  verify  the  existence  and  value 
of  the  assets. 

(3)  Provision  of  Government  financing 
shall  be  conditioned  upon  a  contractor 
certification  that  the  assets  subject  to  the 
lien  are  free  from  any  prior 
encumbrances.  Prior  liens  may  result 
from  such  things  as  capital  equipment 
loans,  installment  purchases,  working 
capital  loans,  various  lines  of  credit,  and 
revolving  credit  arrangements. 

(c)  Other  assets  as  security.  (1) 
Contracting  officers  may  consider  the 
guidance  at  28.203-2.  2'8.203-3,  and 
28.204  in  determining  which  types  of 
assets  may  lie  acceptable  as  security.  For 
the  purpose  of  applying  the  guidance  in 
part  28  to  thi?  section,  the  term  surety 
and/or  indi.  niual  surety  should  be 
interpreted  to  mean  offeror  and/or 
contractor. 

(2)  Subject  to  agency  regulations,  the 
contracting  officer  may  al.so  consider  the 
net  worth  of  the  offeror  in  relation  to  the 
maximum  amount  of  Government  funds 
at  risk.  If  the  contracting  officer  finds 
that  the  unencumbered  net  worth  of  the 
offeror  will  be  significantly  in  excess  of 
the  total  unliquidated  Government 
financing  (on  all  Government  contracts 
using  this  form  of  security),  and  the 
offeror  agTees  to  provide  additional 
security  should  that  net  worth  became 
encumbered  or  materially  reduced,  the 
contracting  officer  may  determine  the 
Government  has  adequate  security. 

(d)  Other  forms  of  security.  Other 
acceptable  forms  of  security  include — 

(1)  An  irrevocable  letter  of  rjedit  from 
a  federally  insured  financial  institution: 


t2)  A  bond  from  a  surety  acceptable  in 
accordance  with  48  CFR  part  28  (note 
that  the  bond  must  guarantee  repayment 
of  the  unliquidated  contract  financing); 

(3)  A  guarantee  of  repayment  from  a 
person  or  corporation  of  demonstrated 
liquid  net  worth,  connected  by 
significant  ownership  to  the  contractor; 
or 

(4)  Title  to  identified  contractor  assets 
of  adequate  worth. 

32.203    Procedures  for  determining 
contract  financing  terms. 

(a)  Selection  procedure.  When  the 
criteria  in  32.202-l(b)  are  met: 

(1)  If  market  research  discloses  that 
contract  financing  is  not  customary  in 
the  commercial  market,  the  contracting 
officer  shall  not  provide  for  financing  i>i 
the  solicitation  and  contract: 

(2)  If  market  research  discloses 
customarv'  standard  market  terms  for 
commen:ial  financing  in  a  market,  tlie 
contracting  officer  shall  use  the 
contracting  officer-specified  financing 
procedure  at  32.2Q4  and  specify  the 
customary  standard  market  terms  in  the 
solicitation  and  contract;  or 

(3)  If  market  research  discloses  that 
contract  financing  is  customary  in  the 
commercial  market  but  there  are  no 
customan,'  standard  market  terms,  the 
contracting  officer  shall,  in  accordance 
with  agency  regulations,  use  the 
contracting  officer-specified  procedure 
at  32.204,  the  offerer-proposed 
procedure  at  32  205.  or  other  agency 
specified  procedure  or  technique.  If 
agency  regulations  do  not  provide 
otherwise,  the  contracting  officer  shall 
use  the  contracting  officer-specified 
procedure  at  32.204  for  purchases 
expected  to  be  less  than  $5  million  and 
may  use  the  offeror- proposed  procedure 
at  32.205  for  purc.hases  expected  to  be 
S.i  million  or  more. 

(h)  Summary  of  contracting  o^:  rt-r- 
specified  financing  procedure.  \Jr\dcr 
the  contracting  officer-specified 
procedure  at  32.204.  the  Government 
specifies  the  contract  financing  terms  in 
the  solicitation.  The  contracting  officer 
does  not  evaluate  or  adjust  prices  for 
financing  terms.  Contracting  officer- 
specified  contract  financing  terms  are 
designed  to  allow  reasonable  contract 
financing  of  purchases  with  minimum 
transaction  costs.  Under  this  procedure, 
the  contract  financing  for  any  particular 
procurement  is  based  upon  the 
financing  terms  commonly  ussed  in  the 
particular  market,  or  the  terms  the 
Government  finds  appropriate  to  the 
purchase. 

(c)  Summary  of  offeror-proposed 
financing  procedure.  Under  the  offeror- 
proposed  procedure  at  32.205.  offerors 
are  invited  to  propose  contract  financing 
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terms.  The  contracting  officer  then 
evaluates  all  of  the  financing  terms  and 
prices  to  determine  the  evaluated  price. 
The  evaluated  price  is  based  upon  the 
net  cost  to  the  Government  of  the 
proposed  price  and  financing  terms. 

(a)  Front-end  loading  of  financing 
terms.  In  establishing  contract  financing 
terms,  the  contracting  officer  must  be 
aware  of  certain  risks.  While  contract 
financing  payments  may  be  made  at  the 
beginning  and  during  the  early  period  of 
a  contract,  very  high  amounts  of 
financing  early  in  the  contract  may 
unduly  increase  the  risk  to  the 
Government.  Contracting  officers  cannot 
consider  various  aspects  of  financing 
separately;  the  security  and  the  amounts 
and  timing  of  financing  payments  must 
l)e  analyzed  as  a  whole  to  determine 
whether  the  arrangement  will  be  in  the 
best  interest  of  the  Government.  Under 
the  contracting-officer  specified 
procedure,  large,  early,  contract 
financing  payments  are  not  prohibited  if 
they  are  the  customary  standard  market 
terms  and  an  appropriate  quality  of 
security  is  obtained.  Under  the  offeror- 
proposed  procedure,  large,  early, 
contract  financing  payments  are  not 
prohibited  if  such  payments  are  usual  or 
common  in  the  offeror's  sales  equivalent 
to  the  size  and  type  of  the  instant 
Government  purchase  and  an 
appropriate  quality  of  security  is 
obtained. 

(e)  Optional  nature  of  contract 
financing  terms.  (1)  A  contracting  officer 
detennination  that  contraci  financing  is 
customary  in  a  commercial  market, 
while  establishing  the  Government's 
authority  to  offer  or  agree  to  contract 
financing,  does  not  preclude  an  offeror 
from  bidding  or  proposing  on  the  basis 
of  no  contract  financing.  Similarly,  the 
presence  of  a  contract  financing  clause 
in  a  contract  does  not  preclude 
contractor  forbearance  in  its  exen:i.se 
(.see  32.207(f)). 

(2)  For  solicitations  under  contracting 
officer-specified  procedures,  an  offer 
stating  that  the  contracting  officer- 
specified  contract  financing  terms  will 
not  be  used  by  the  offeror  does  not  alter 
the  evaluation  of  the  offer  (see 
32.204(b))  nor  does  it  render  the  offer 
nonresponsive  or  otherwise 
unacceptable.  In  the  event  of  award  to 
an  offeror  whose  offer  declined  the 
proposed  contract  financing,  the 
contract  financing  provisions  shall  not 
be  included  in  the  resulting  contract. 

(3)  For  solicitations  under  offeror- 
proposed  procedures,  a  proposal 
containing  no  contract  financing 
provisions  or  stating  that  contract 
financing  is  not  proposed,  shall,  in  lieu 
of  the  computation  in  32.205(c),  be 
evaluated  as  having  no  additional  cost 


to  the  United  Stales  for  providing 
contract  financing. 

32.204  Procedures  for  contracting-officer- 
speclfied  commercial  contract  financing. 

(a)  Financing  terms.  Under  this 
procedure,  the  solicitation  specifies  the 
financing  terms  that  will  be  used  in  any 
resulting  contract. 

(b)  Determination  of  contract 
financing  terms.  The  contracting  officer 
shall  determine  the  contract  financing 
terms  based  upon  the  results  of  market 
research  and  prepare  a  written  rationale 
for  the  terms.  If  the  contracting  officer 
determines  there  is  variation  between 
sellers  within  the  customar>'  standard 
market  terms  (see  32.202-3(c)),  the 
contract  financing  terms  specified  by 
the  contracting  officer  shall  be  within 
those  variations.  The  financing  terms 
shall  be  incorporated  in  the  solicitation. 
Contract  financing  shall  not  be  a  factor 
in  evaluation  of  resulting  proposals,  and 
proposals  of  alternative  financing  terms 
shall  not  be  accepted  (but  see  14.208 
and  15.606  concerning  amendments  of 
solicitations).  Contract  financing  shall 
not  be  a  basis  for  adjusting  offerors' 
proposed  prices  because  the  effect  of 
contract  financing  is  reflected  in  each 
offeror's  proposed  prices. 

32.205  Procedures  for  offeror-proposed 
commercial  contract  financing. 

(a)  Under  this  procedure,  each  offeror 
may  propose  financing  terms.  The 
contracting  officer  must  then  determine 
which  offer  is  in  the  best  interest  of  the 
United  States. 

(b)  Solicitations.  The  contracting 
officer  shall  include  in  the  solicitation 
the  Invitation  tp  Propose  Contract 
Financing  Terms  at  52.232-AC.  The 
contracting  officer  shall  also — 

(1)  Specify  the  effective  delivery 
payment  (invoice)  dates  that  will  be 
used  in  the  evaluation  of  financing 
proposals;  and 

(2)  Specify  the  interest  rate  to  be  used 
in  the  evaluation  of  financing  proposals 
(see  (c)(4)  of  this  section). 

(c)  Evaluation  of  proposals.  (1)  When 
contract  financing  terms  vary  between 
offerors,  the  contracting  officer  must 
adjust  each  proposed  price  for 
evaluation  purposes  to  reflect  the  cost  to 
the  United  States  of  providing  the 
proposed  financing  in  order  to 
determine  the  total  cost  to  the  United 
States  of  that  particular  combination  of 
price  and  financing. 

(2)  Contract  financing  results  in  the 
Government  making  financing  payments 
earlier  than  it  otherwise  would  as 
delivery  payments.  The  cost  to  the 
Government  of  providing  contract 
financing  is  the  Government's  imputed 
cost  of  those  earlier-than-otherwise- 


required  payments.  In  order  to 
determine  the  cost  to  the  Government 
for  providing  financing,  the  contracting 
officer  must  compute  that  imputed  cost 
of  financing  and  add  it  to  the  proposed 
price  to  determine  the  evaluated  price 
for  each  offeror. 

(3)  The  imputed  cost  of  a  single 
financing  payment  is  the  amount  of  the 
payment  multiplied  by  the  annual 
interest  rate,  multiplied  by  the  number 
of  years  between  the  date  of  payment  of 
the  financing  payment  and  the  date  the 
amount  would  have  been  paid  as  a 
delivery  payment.  The  imputed  cost  of 
financing  is  the  sum  of  the  imputed 
costs  of  each  of  the  financing  payments. 

(4)  The  time  value  of  offeror-proposed 
contract  financing  arrangements  shall  be 
calculated  using  as  the  interest  rate  the 
Nominal  Discount  Rate  specified  in 
Appendix  C  of  0MB  Circular  A-94. 
Benefit-Cost  Analysis  of  Federal 
Programs;  Guidelines  and  Discounts, 
appropriate  to  the  period  of  contract 
financing.  This  Appendix  is  updated 
yearly  and  is  available  from  the  Office 
of  Economic  Policy  in  the  Office  of 
Management  and  Budget  (OMB). 

32.206    Construction  of  contract  clauses. 

(a)  Unless  otherwise  authorized  by 
agency  regulations,  the  contract  shall 
contain  the  paragraph  entitled  Payment 
of  the  clause  at  52.212-4.  If  the  contract 
will  provide  for  contract  financing,  the 
contracting  officer  shall  construct  a 
solicitation  provision  and  contract 
clause  for  any  resulting  contract.  This 
solicitation  provision  shall  be 
constructed  in  accordance  with  32.204 
or  32.205.  If  the  procedure  at  32.205  is 
used,  the  solicitation  provision 
Invitation  to  Propose  Financing  Terms 
at  52.232-AC  shall  be  included.  The 
contract  clause  shall  be  constructed  in 
accordance  with  the  requirements  of 
this  subpart  and  any  agency  regulations. 

(b)  Each  contract  financing  clause 
shall  have  the  following  structure: 

(1)  One  or  more  paragraphs  describing 
the— 

(i)  Computation  of  the  financing 
payment  amounts; 

(ii)  Specific  conditions  of  contractor 
entitlement  to  those  financing 
payments; 

(iii)  Liquidation  of  those  financing 
payments  by  delivery  payments; 

(iv)  Specifics  of  the  security  under  the 
contract,  any  terms  or  conditions 
specifically  applicable  thereto;  and 

(v)  Frequency,  form,  and  any 
additional  content  of  the  contractor's 
request  for  financing  payment  (in 
addition  to  the  requirements  of  the 
clause  Standard  Terms  for  Government 
Financing  of  Purchases  of  Commercial 
Items  at  52.232-AA),  which  paragraph 
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shall  limit  the  frequency  of  requests  to 
no  more  than  one  per  month,  unless 
otherwise  authorized  by  agency 
regulation. 

(2)  Unless  agency  regulations 
authorize  alterations,  the  unaltered  text 
of  the  clause  at  52.232-AA,  Standard 
Terms  for  Government  Financing  of 
Purchases  of  Commercial  Items. 

(r)  Computation  ofnnwunts.  and 
contractor  entitlement  provisions. 
Contracts  shall  provide  that  deliver)* 
payments  shall  be  made  only  for 
completed  goods  and  services  a<:cepted 
by  the  Government  in  accordance  with 
the  terms  of  the  contract.  Contracts  may 
provide  for  commercial  advance  and 
commercial  interim  payments  based 
upon  a  wide  variety  of  bases,  including 
(but  not  limited  to)  achievement  or 
occurrence  of  specified  events,  the 
passage  of  time,  or  specified  times  prior 
to  the  delivery  dale(s).  The  basis  for 
payment  must  be  objectively 
determinable.  It  is  expected  that  the 
basis  for  payment  for  customary 
standard  market  terms  is  one  that  is 
documented  by  the  records  and  controls 
maintained  by  a  prudent  business 
person  in  the  normal  course  of  business 
in  that  market.  Therefore,  in 
establishing  the  basis  for  contract 
financing  payments  under  the 
contracting-officer  specified  procedure, 
the  contracting  officer  normally  should 
be  guided  by  the  customary  standard 
market  terms.  Under  the  offeror- 
proposed  procedure,  the  offeror  is 
responsible  for  proposing  terms  it  cjn 
implement. 

(d)  Instructions  for  mulU pie 
appropriations.  If  contract  financing  is 
to  be  computed  for  the  contract  as  a 
whole,  and  if  there  is  more  than  one 
appropriation  account  (or  subaccount) 
funding  payments  under  the  contract, 
the  contracting  officer  shall  include  in 
the  contract  instructions  for  distribution 
of  financing  payments  to  the  respective 
funds  accounts. 

(e)  Prompt  payment  for  commercial 
purchase  payments.  The  provisions  of 
subpart  32.9,  Prompt  Payment,  apply  to 
contract  financing  and  invoice 
payments  for  commercial  purchases  in 
the  same  manner  they  apply  to  contract 
financing  and  invoice  payments  for  non- 
commercial purchases.  The  contracting 
officer,  in  constructing  financing  and 
payment  terms  for  commercial 
purt;hases,  is  responsible  for  including 
in  the  contract  all  the  information 
necessary  to  implement  prompt 
payment.  In  particular,  contracting 
officers  must  be  careful  to  clearly 
differentiate  in  the  contract  between 
contract  financing  and  invoice 
payments  and  between  items  having 
different  prompt  payment  times. 


(f)  Installment  payment  financing  for 
commercial  items.  Contracting  officers 
may  insert  the  clause  at  52.232-AB, 
Installment  Payments  for  Commercial 
Items,  in  contracts  and  solicitations  in 
lieu  of  constructing  a  specific  clause  in 
accordance  with  paragraphs  (b)  through 
(e)  of  this  section  when  the  contracting 
officer  determines  that  this  clause  is 
appropriate  and  in  the  best  interest  of 
the  Government. 

(1)  Description.  Installment  payment 
financing  is  payment  by  the. 
Government  to  a  contractor  of  a  fixed 
number  of  equal  interim  financing 
payments  prior  to  delivery  and 
acceptance  of  a  contract  item.  The 

.  installment  payment  arrangement  is 
designed  to  reduce  administrative  costs. 
However,  if  a  contract  will  have  a  large 
number  of  deliveries,  the  administrative 
costs  may  increase  to  the  point  where 
installment  payments  are  not  in  the  best 
interest  of  the  Government. 

(2)  Authorized  types  of  installment 
financing  payments  and  rales. 
In.sfallment  financing  payments  may  be 
made  using  the  clause  at  52.232-AB, 
Installment  Payments  for  Commercial 
Items,  either  at  the  70  percent  financing 
rate  cited  in  the  clause  or  at  any  other 
lower  rate  in  accordance  with  agency 
procedures. 

(3)  Calculating  the  amount  of 
installment  financing  payments.  The 
contracting  officer  shall  identify  in  the 
contract  schedule  those  items  for  which 
installment  financing  payments  are 
authorized.  Monthly  installment 
financing  payment  amounts  are  to  be 

^  calculated  by  the  contractor  pursuant  to 
the  instructions  in  the  contract  clause 
only  for  items  authorized  to  rec:eive 
installment  finarcing  payments. 

(4)  Liquidating  installment  payment 
financing  payments.  If  installment 
financing  payments  have  been  made  for 
an  item,  the  amount  paid  to  the 
contractor  upon  acceptance  of  the  item 
by  the  Government  shall  be  reduced  by 
the  amount  of  installment  financing 
payments  made  for  the  item  in  order  to 
liquidate  all  installment  financing 
payments  previously  made  for  the  item. 
The  contractors  request  for  final 
payment  for  each  item  is  required  to 
show  this  calculation. 

32.207    Administration  and  payment  of 
commercial  financing  payments. 

(a)  Responsibility.  The  coptrm-ling 
officer  respon.sible  for  administration  of 
the  contract  shall  be  responsible  for 
review  and  approval  of  contract 
financing  reque.sts. 

(b)  Approval  of  financing  requests. 
Unless  otherwise  provided  in  agency 
regulations,  or  by  agreement  with  the 
appropriate  payment  official: 


(l)Thecontra<:ting  officer  shall  be 
responsible  for  rtH:eiving,  approving, 
and  transmitting  all  contract  financing 
requests  to  the  appropriate  payment 
office;  and 

(2)  Each  approval  shall  specify  the 
amount  to  be  paid,  neces-sary 
contractual  information,  and  the 
a(.count{s)  (see  32.206(d))  to  be  charged 
for  the  payment. 

(c)  Reviews.  Because  the  basis  for 
payments  can  vary  widely,  the 
contracting  officer  is  responsible  for 
determining  what  reviews,  either  pre-  oi 
po.st-  payment,  are  required  for 
protection  of  the  Government's 
interests.  The  contracting  officer,  in 
approving  financing  payments,  may  rely 
upon  contractor  certificdtions  and 
internal  rnanagemmit.  accounting,  and 
data  pra(  tices  or  .systems,  provided  the 
contracting  officer  has  determined  that 
those  practices  or  sy.stenis  are  reliable 
and  that  appropriate  reviews  are 
conducted  to  verify  their  continued 
reliability. 

(d)  Financial  siirveillnnce.  The 
contracting  officer  is  respon.sible  lor 
monitoring  the  contractor's  overall 
financial  condition.  The  contract 
financing  provisions,  entitled 
Suspension  and  Reduction  of  Fi.iancing 
Payments,  and  Reports  and  Government 
Acce.ss.  of  the  clauses  at  52.232-AA  and 
52.232-AB,  specifically  give  the 
Government  rights  to  information  in  this 
area. 

(e)  Management  of  security.  After 
contract  award,  the  contracting  officer 
responsible  for  approving  requests  for 
financing  payments  shall  be  responsible 
for  determining  that  the  security 
c:ontiniies  to  be  adequate. 

(f)  Limits  on  Government  access.  (1) 
Unless  the  contractor  requests  contract 
financing  imder  a  contract  financ:ing 
clause,  the  associated  Government 
rights  granted  by  the  Records,  reports 
and  access  provisions  of  the  contraci 
financing  clauses  (e.g..  access  to 
records)  are  inoperative. 

(2)  The  Government  riglits  gnnted  by 
the  Records,  reports,  and  ac«.ess 
provisions  of  contract  financing  clauses 
are  for  the  purpo.se  of  ensuring  the 
accuracy  and  safety  of  the  Government's 
financing  payments  and  shall  not  be 
used  for  any  other  purpose. 

15.  Section  32.501-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

32.501-1    Customary  progress  payment 
rates. 

*         •        *         •         • 

(d)  In  act:ordance  with  the  Defensf^ 
Procurement  Improvement  Act  of  1386 
(Pub.  L.  99-145).  as  amended,  and.  for 
civilian  agencies,  in  accordance  with  41 
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U.S.C.  255,  as  amended,  progres.s 
payments  are  limited  to  80  percent  on 
work  accomplished  under  undefinitized 
contract  actions.  A  higher  rate  is  not 
authorized  under  unusual  progress 
payments  or  other  customary  progress 
payments  for  the  undefmitized  actions. 

32.501-4    [Removed] 

16.  Section  32.501-4  is  removed. 

17.  Section  32.502-1  is  amended  in 
paragraph  (a)  introductory  text  hy 
removing  the  phrase  "paragraphs  (b) 
and  (c)  below,"  and  inserting  in  its 
place  "paragraph  (bl  of  this  section.";  by 
revising  paragraph  (b)  introductory  text 
and  (b)(1);  by  removing  paragraph  (c); 
by  redesignating  paragraph  (d)  as 
paragraph  (c);  and  in  newly  designated 
paragraph  (c)(1)  by  removing  the  phrase 
"through  (c)  above,"  and  inserting  in  its 
place  "and  (b)  of  this  section,".  The 
revi.sed  text  reads  as  follows: 

32.502-1    Use  of  customary  progress 
payments. 

*  «         *         •         * 

(b)  To  reduce  undue  administrative 
effort  and  expense,  unless  otherwise 
provided  in  agency  regulations,  the 
contracting  officer  shall  not  provide  for 
progress  payments  on  contracts  of  less 
than  $1  million  unless — 

(1)  The  contractor  is  a  small  business 
concern  and  the  contract  will  be  equal 
to  or  greater  than  the  simplified 
acquisition  procedure  threshold:  or 

*  •        •        •        * 

18.  Subpart  32.10.  consisting  of 
sections  32.1000  through  32.1011,  is 
added  to  read  as  follows: 

Subpart  32.10 — Performance-Based 
Payments 

.Sw;. 

32.1000  -Scope  of  subpart. 

32.1001  Policy. 

32.1(K)2    Bases  for  pcrformancn-hiiM-d 

piiynionts. 
32.1(K)3    Criteria  for  use. 

32.1004  Procedure. 

32.1005  Solicitation  pnu'isions  and 
contract  clause. 

32.1006  Agency  approvals. 

32.1007  Administration  of  performance- 
based  payments. 

32.1008  Suspension  or  reduction  of 
performance-based  payments. 

32.1009  Title. 

32  1010    Risk  of  loss. 
3?.  101 1     Performance-based  paymi^nfs  fur 
events. 

32.1000    Scope  of  subpart 

This  subpart  provides  policy  and 
procedures,  and  prescribes  contract 
clauses  for  performance-based  payments 
under  non-commercial  purchases 
pursuant  to  subpart  32.1.  This  subpart 
does  not  apply  to — 

(a)  Payments  under  cost- 
reimbursement  contracts; 


(b)  Contracts  for  architect-engineer 
services  or  construction  or  for 
shipbuilding  or  ship  conversion, 
alteration,  or  repair,  when  the  contracts, 
provide  for  progress  payments  based 
upon  a  percentage  or  stage  of 
completion; 

(c)  Contracts  for  research  or 
development;  or 

(d)  Contracts  awarded  through  sealed 
bid  procediu-es. 

32.1001  Policy. 

(a)  Performance-based  payments  are 
contract  financing  payments  and,  when 
authorized  by  the  contract,  are  to  be 
used  to  pay  a  contractor  on  bases  which 
do  not  involve  acceptance  by  the 
Government. 

(b)  Performance-based  payments  are 
fully  recoverable,  in  the  same  manner  as 
progress  pa\ments,  in  the  event  of 
default.  Except  as  provided  in 
32.1003(c),  where  performance-based 
payments  are  used,  they  shall  be  the 
exclusive  method  of  contract  financing 
in  the  contract  in  accordance  with 
subpart  32.1. 

(c)  Contractors  shall  maintain  an 
appropriate  investment  in  their  contract 
at  all  times. 

(d)  For  Government  accounting 
purposes,  performance-based  payments 
should  be  treated  like  progress 
payments  based  on  costs  under  subpart 
32.5. 

(e)  Performance-based  payments  are 
contract  financing  payments  and, 
therefore,  are  not  subject  to  the  interest- 
penalty  provisions  of  prompt  payment. 
However,  these  payments  shall  be  made 
in  accordance  with  the  agency's  policy    ' 
for  contract  financing  payments. 

32. 1 002  Bases  for  perf ormance-t>ased 
payments. 

Performance-based  payments  may  be 
made  on  any  of  the  following  bases: 

(a)  Performance  measured  by 
objective,  quantifiable  methods. 

(b)  Accomplishment  of  defined 
events,  or 

(c)  Other  quantifiable  mea.sures  of 
results. 

32. 1 003  Criteria  for  use. 
Performance-based  payments  shall  be 

used  only  if  the  following  conditions  are 
met: 

(a)  The  contract  meets  any  criteria 
established  by  agency  regulations  in 
accordance  with  subpart  32.1, 

(b)  The  contract  is  a  definitized  fixed- 
price  type  contract,  and 

(c)  The  contract  does  not  provide  for 
other  methods  of  contract  financing, 
except  that  advance  payments  in 
accordance  with  subpart  32.4,  or 
Guaranteed  Loans  in  accordance  with 
subpart  32.3  may  be  used. 


32.1004    Procedure. 

Performance-based  financing 
payments  may  be  made  either  on  a 
whole  contract  basis  or  on  a  deliverabli! 
item  basis,  unless  otherwise  prescribed 
by  agency  regulations. 

(a)  Establishing  perfonnancc  bnsfs. 
Each  event  or  performance  criteria  that 
will  trigger  payment  of  a  performance- 
based  finance  payment  amount  shall  be 
an  integral  and  necessary  part  of 
contract  performance  and  shall  be 
identified  in  the  contract,  along  with  a 
description  of  what  constitutes 
successful  performance  of  the  event  or 
attainment  of  the  performance  criteria. 
An  event  need  not  be  a  critical  event  in 
order  to  trigger  a  payment,  but 
successful  performance  of  each  such 
event  or  performance  criteria  shall  be 
readily  verifiable.  A  contractor  shall  not 
be  paid  for  an  event  or  performance 
criteria  until  previously  scheduled 
events  or  prior  performance  (.riteria 
have  been  successfully  performed.  If 
payment  of  performance-based  finane  e 
amounts  is  on  a  deliverable  item  basis, 
each  event  or  performance  criteria  shall 
be  part  of  the  performance  ne<:essary  for 
that  deliverable  item  and  shall  be 
identified  to  a  .specific  contract  line  item 
or  subline  item. 

(b)  Estnhlishing  pprformancn-bosfd 
finance  paynwnt  amounts.  The 
contracting  officer  responsible  for 
establishing  the  price  of  a  contract  also 
shall  establish  a  complete,  fully  defined 
schedule  of  performance-based 
payments  when  establishing  the  price  of 
the  contract.  If  a  contract  action 
significantly  affects  the  price,  or  e\ent 
or  performance  criteria,  the  contracting 
officer  responsible  for  pricing  the 
contract  modification  shall  adjust  the 
performance-based  payment  schedule 
appropriately.  The  payment  amounts 
should  be  adequate  to  ensure  that  the 
contractor  maintains  an  appropriate 
investment  in  work  in  process  inventory 
and  total  performance-based  finance 
payments  shall  not  exceed  75  percent  of 
the  contract  price,  if  on  a  whole  contract 
basis,  or  75  percent  of  the  delivery  item 
price  if  on  a  delivery  item  basis. 
Performance-based  finance  payment 
amounts  may  be  established  on  the  bnsis 
of— 

(1)  The  estimated  projected  r;f)st  of 
performance  of  the  entire  contract,  or  oi 
specific  line  items,  as  of  the  date  of  e.nch 
event; 

(2)  1  lie  estimated  projected  cost  of 
performance  of  the  entire  contiac  t,  or  of 
specific  line  items,  as  of  the  date  of 
attninintnf  of  each  performance  criteri;i: 

(3)  The  estimated  projeiitc^d  i  ost  of 
performance  of  particular  events:  or 


(4)  Any  other  rational  basis 
determined  by  the  contracting  officer  or 
agency  procedures. 

(c)  Instructions  for  multiple 
appropriations.  If  the  whole  contract   ' 
approach  is  used  and  there  is  more  than 
one  appropriation  account  (or  sub 
account)  funding  payments  under  the 
contract,  the  contracting  officer  shall 
include  in  the  contract  instructions  for 
distribution  of  financing  payments  to    , 
the  respective  funds  accounts. 

(d)  Liquidating  performance-based 
finance  payments.  Performance-based 
finance  amounts  shall  be  liquidated  by 
deducting  a  percentage  or  a  designated 
dollar  amount  ft-om  the  deliverj' 
payment. 

(1)  If  the  performance-based  finance 
payments  are  on  a  delivery  item  basis, 
the  liquidation  amount  for  each  such 
line  item  shall  be  the  percent  of  that 
delivery  item  price  that  was  previously 
paid  under  performance-based  finance 
payments  or  the  designated  dollar 
amount. 

'  (2)  If  the  performance-based  finance 
payments  are  on  a  whole  contract  basis, 
liquidation  shall  be  by  either 
predesignated  liquidation  amounts  or  a 
liquidation  percentage.  In  order  to 
ensure  proper  liquidation,  performance- 
based  financing  payments  made  after 
any  payment  for  a  deliverable  item  shall 
be  adjusted  to  reflect  the  amount  of 
previous  delivery  payments.  (For 
example,  if  $3  million  of  performance- 
based  financing  payments  have  been 
made  under  a  $10  million  contract,  the 
liquidation  percentage  would  be  30 
percent.) 

(e)  Late  payment  penalties. 
Performance-based  payments  are 
contract  financing  payments  and. 
therefore,  are  not  subject  to  the  interest- 
penalty  provisions  of  the  Prompt 
Payment  Act  in  accordance  with  subpart 
32.9.  However,  these  payments  shall  be 
made  in  accordance  with  the  agency's 
policy  for  contract  financing  payments. 

32.1005    Solicitation  provisions  and 
contract  clause. 

(a)  If  performance-based  contract 
financing  will  be  provided,  the 
contracting  officer  shall  insert  the  clause 
at  52.232-BD.  Performance-Based 
Payments,  with  the  description  of  the 
basis  for  payment  and  liquidation  as 
required  in  32.1004  in  the  solicitation 
and  resulting  contract. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.232-BB.  Notice  of 
Performance-Based  Payments,  in 
requests  for  proposals  that  include  a 
Performance-Based  Payments  clause. 

(c)  Unless  otherwise  directed  by 
agency  regulations  in  accordance  with 
32.104(c).  if  it  is  expected  that  the 


award  will  be  for  less  than  $1  million, 
the  contracting  officer  shall  insert  the 
provision  at  52.232-BC,  Notice  of 
Availability  of  Performance- Based 
Payments  Exclusively  for  Small 
Business  Concerns,  in  solicitations  that 
include  the  Performance-Based  Payment 
clause. 

32.1006  Agency  approvals. 

The  contracting  officer  shall  obtain 
such  approvals  as  are  required  by 
agency  regulations. 

32.1007  Administration  of  performance- 
based  payments. 

(a)  Administration.  The  extent  of 
super\'ision  of  performance-based 
payments  shall  vary  inversely  with  the 
contractor's  experience,  performance 
record,  reliability,  quality  of 
management,  financial  strength,  and  the 
adequacy  of  the  records,  accounts  and 
controls  established  by  the  contractor 
for  the  administration  of  the  clause. 
Supervision  shall  be  of  a  kind  and 
degree  sufficient  to  provide  timely 
knowledge  of  the  need  for,  and  timely 
opportunity  for,  any  actions  necessary 
to  protect  the  Government's  interests. 

(b)  Approval  of  requests.  If  the 
contracting  officer  has  satisfied  himself 
that  the  contractor's  internal  records 
and  controls  and  management 
arrangements  are  accurate  and  reliable 
for  all  aspects  of  administration  of 
performance-based  payments,  the 
contracting  officer  may  rely  upon  those 
in  approving  any  particular  request  for 
payment.  In  such  event,  the  contracting 
officer  shall  determine  the  degree  of  risk 
to  the  Government's  interests,  and  shall 
arrange  an  appropriate  schedule  of  post- 
payment  reviews  and  verifications. 
Where  the  contracting  officer  is  not 
satisfied,  the  contracting  officer  shall 
require  such  reviews  and  verifications 
before  approval  for  payment,  as  the 
contracting  officer  finds  appropriate  for 
the  protection  of  the  Government's 
interests. 

32.1008    Suspension  or  reduction  of 
performtance-based  payments. 

(a)  General.  The  Performance-Based 
Payments  clause  provides  the 
Government  the  right  to  reduce  or 
suspend  performance-based  payments 
or  to  increase  the  liquidation,  under 
specified  conditions.  These  conditions 
and  actions  are  discussed  in  paragraphs 
(b)  through  (d)  of  this  section. 

(1)  The  contracting  officer  shall  take 
these  actions  only  in  accordance  with 
the  contract  terms  and  never 
precipitately  or  arbitrarily.  These 
actions  should  be  taken  only  after — 

(i)  Notifying  the  contractor  of  the 
intended  action  and  providing  an 
opportunity  for  discussion: 


(ii)  Evaluating  the  effect  of  the  action 
on  the  contractor's  operations,  based  on 
the  contractor's  financial  condition, 
projected  cash  requirements,  and  the 
existing  or  available  credit 
arrangements:  and 

(iiifConsidering  the  general  equities 
of  the  particular  situation. 

(2)  The  contracting  officer  shall  take 
immediate  unilateral  action  only  if 
warranted  by  circumstances  such  as 
overpayments  or  unsatisfactory  contract 
performance. 

(3)  In  all  cases,  the  contracting  officer 
shall  (i)  act  fairly  and  reasonably,  (ii) 
base  decisions  on  substantial  evidence, 
and  (iii)  document  the  contract  file. 
Findings  made  under  paragraph  (e)  of 
the  Performance-Based  Payments  clause 
at  52.232-BD  shall  be  in  writing. 

(b)  Contractor  noncompliance.  (1)  The 
contractor  must  comply  with  all 
material  requirements  of  the  contract. 
This  includes  the  requirement  to 
maintain  efficient  and  reliable  records, 
accounts,  and  controls  adequate  for 
proper  administration  of  the  clause.  If 
these  are  deemed  inadequate, 
performance-based  payments  shall  be 
suspended  (or  payments  for  events  for 
which  the  records,  accounts,  or  controls 
are  unacceptable  shall  be  suspended) 
until  the  necessary  changes  have  been 
made. 

(2)  If  the  contractor  fails  to  comply 
with  the  contract  without  fault  or 
negligence,  the  contracting  officer  will 
not  take  action  permitted  by  paragraph 
(e)(1)  of  the  Performance-Based  Pavment 
clause  at  52.232-BD,  other  than  to' 
correct  overpayments  and  collect 
amounts  due  from  the  contractor  (see 
also  32.1007(c)). 

(c)  Unsatisfactory  financial  condition. 
(1)  If  the  contracting  officer  finds  that 
contract  performance  (including  full 
liquidation  of  performance-based 
payments)  is  endangered  by  the 
contractor's  financial  condition,  or  by  a 
failure  to  make  progress,  the  contracting 
officer  shall  require  the  contractor  to 
make  additional  operating  or  financial 
arrangements  adequate  for  completing 
the  contract  without  loss  to  the 
Government. 

(2)  If  the  contracting  officer  concludes 
that  further  performance-based 
payments  would  increase  the  probable 
loss  to  the  Government,  the  contracting 
officer  shall  suspend  performance-based 
payments  and  all  other  payments  until 
the  unliquidated  balance  of 
performance-based  payments  is 
eliminated. 

(d)  Delinquency  in  payment  of  costs 
of  performance.  If  the  contracting  officer 
determines  the  contractor  is  delinquent 
in  paying  the  costs  of  contract 
performance  in  the  ordinary  course  of 
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business,  the  contracting  officer  shall 
evaluate  whether  the  delinquency  is 
caused  by  an  unsatisfactory  financial 
condition  and,  if  so,  shall  apply  the 
guidance  in  paragraph  (c)  of  this 
section.  If  the  contractor's  financial 
condition  is  .satisfactory,  the  contracting 
officer  shall  not  deny  performance- 
based  payments  if  the  contractor  agrees 
to- 
ll) Cure  the  payment  delinquencies; 

(2)  Avoid  further  delinquencies;  and 

(3)  Make  additional  arrangements 
adequate  for  completing  the  contract 
without  loss  to  the  Government. 

32.1009  TitI*. 

(a)  Since  the  Performance-Based 
Payment  clause  at  52.232-BD  gives  the 
Government  title  to  all  of  the  property 
described  in  paragraph  (0  of  the  clause, 
the  contracting  officer  must  ensure  that 
the  Government  title  to  this  property  is 
not  compromised  by  other 
encumbrances.  Ordinarily,  the 
contracting  officer,  in  the  absence  of 
reason  to  believe  otherwise,  may  rely 
upon  the  contractor's  certification 
contained  in  the  pa>'ment  request. 

(b)  If  the  contracting  officer  becomes 
aware  of  any  arrangement  or  condition 
that  would  impair  the  Government's 
title  to  the  property  affected  by  the 
Performance-Based  Payment  clause  at 
52.232-BD,  the  contracting  officer  shall 
require  additional  protective  provisions. 

(c)  The  existence  of  any  such 
encumbrance  is  a  violation  of  the 
contractor's  obligations  under  the 
contract,  and  the  contracting  officer 
may.  if  necessary,  suspend  or  reduce 
payments  under  the  terms  of 
Performance-Based  Payments  clause 
covering  failure  to  comply  with  a 
material  requirement  of  the  contract.  In 
addition,  if  the  contractor  fails  to 
disclose  an  existing  encumbrance  in  the 
certification,  the  contracting  officer 
should  consuh  with  legal  counsel 
concerning  possible  violation  of  31 
U.S.C.  3729,  the  False  Claims  Act. 

32.1010  Risk  of  loss. 

(a)  Under  the  Performance-Based 
Payments  clause  at  52.232-BD,  and 
except  for  normal  spoilage,  the 
contractor  bears  the  risk  for  loss,  theft, 
destruction,  or  damage  to  property 
affected  by  the  clause,  even  though  title 
is  vested  in  the  Government,  unless  the 
Government  has  expressly  assumed  this 
risk.  The  clauses  prescribed  in  32.1005 
related  to  performance-based  payments, 
default,  and  terminations,  do  not 
constitute  a  Government  assumption  of 
risk. 

(b)  If  a  loss  occurs  in  connection  with 
property  for  which  the  contractor  bears 
the  risk  and  the  property  is  part  of  or 


needed  for  performance,  the  contractor 
is  obligated  to  repay  the  Government  the 
performance-based  payments  related  to 
the  property. 

(c)  The  contractor  is  not  obligated  to 
pay  for  the  loss  of  property  for  which 
the  Government  has  assumed  the  risk  of 
loss.  However,  a  serious  loss  may 
impede  the  satisfactory  progress  of 
contract  performance,  so  that  the 
contracting  officer  may  need  to  act 
under  paragraph  (e](2i  of  the 
Performance-Based  Payment  clause.  In 
addition,  while  the  contractor  is  not 
required  to  repay  previous  performance- 
based  payments  in  the  event  of  a  loss  for 
which  the  Government  has  assumed  the 
risk,  such  a  loss  may  prevent  the 
contractor  from  making  the  certification 
required  by  the  Performance-Based 
Payments  clause. 

32.1011    Performance-ijased  payments  for 
events. 

The  following  policy  and  procedures 
apply  to  the  use  of  performance-based 
payments  based  upon  specific  events 
(milestones): 

(a)  The  performance-based  payment 
shall  be  based  on  a  program  event, 
identified  to  a  specific  contract  line  item 
or  subline  item,  and  liquidated  by 
deduction  of  the  performance-based 
payments  from  the  price  of  the  item  in 
the  contract. 

(b)  Each  event  for  which  a 
performance-based  payment  is 
established  shall  have  a  description  of 
what  constitutes  successful 
performance. 

(c)  Because  performance-based 
payments  are  liquidated  by  deduction 
from  a  specific  delivery,  each  event  for 
which  a  performance-based  payment  is 
established  shall  be  part  of  the 
performance  of  a  specific  deliverable 
item  under  the  contract. 

(d)  It  is  not  required  that  the 
performance-based  payment  amount  be 
based  on  the  cost  of  performing  an 
event;  however,  there  must  be  a  rational 
basis  for  the  payment  amount 
established. 

(e)  The  contracting  officer  awarding 
the  contract  is  responsible  for 
establishing  a  complete,  fully  defined 
schedule  of  performance-based 
payments  prior  to  award  of  the  contract. 

(f)  The  performance-based  payments 
shall  be  set  forth  in  the  contract,  be 
reasonably  priced,  and  be  based  on 
meaningful  program  events. 

(g)  The  contracting  officer  shall  not 
approve  a  performance-based  payment 
until  the  contractor  has  successfully 
performed  the  specified  event, 
notwithstanding  the  contractor's  failure 
to  perform  is  without  fault  or  negligence 
on  the  contractor's  part.  However,  if  a 


contracting  officer  determines  that  the 
failure  to  perform  was  Government- 
caused  (and  it  can  be  established  that 
the  contractor  would  have  successfully 
performed  the  event  otherwise),  the 
cffec:t  upon  the  contractor  of  the  delay 
in  performance  payment  for  the  event 
may  be  considered  if  contract 
adjustment  results. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

19.  Sections  52.232-AA  through 
52.232-BD  are  added  to  read  as  follows: 

$52.232-AA    Standard  Terms  for 
Government  Financing  of  Purchases  of 
Comnwrcial  Items. 

In  accordance  with  32.206(b)(2). 
insert  the  following  clause: 

Standard  Terms  for  Government  Financing 
of  Purchases  of  Commercial  Items  (Date) 

If  contract  financing  will  be  provided 
under  this  contract,  the  terms  and  conditions 
of  this  clause  shall  apply,  in  addition  to  any 
other  provisions  of  this  contract,  if  the 
contract  financing  terms  of  this  contract 
resulted  from  an  Invitation  to  Propnise 
Financing  Terms  (FAR  52.232-AC),  no 
financing  payment  shall  he  made  in  any 
greater  amount  or  at  any  earlier  date  than 
specified  in  the  listing  contained  in  the 
contractor's  proposal  as  accepted  by  the 
contracting  officer. 

(a)  lieduction  or  suspension  of  payments. 
The  Contracting  Officer  may  reduce  or 
suspend  financing  payments,  liquidate 
financing  payments  by  deduction  from  any 
payment  for  accepted  supplies  or  services 
under  this  or  any  other  contract,  or  fake  a 
combination  of  these  actions,  after  finding 
upon  substantial  evidence  any  of  the 
following  conditions — 

(1)  The  Contractor  failed  to  comply  with 
any  contract  term  or  condition; 

(2)  Performance  of  this  contract  is 
endangered  by  the  Contractor's  unsatisfactory 
financial  condition;  or 

(3)  The  Contractor  fails  to  provide  the 
Government,  upon  request,  a  satisfadory 
assurance  of  future  performance. 

(b)  Rr  ords,  reports,  and  access.  The 
Contractor  shall  maintain  records  and 
controls  adequate  for  administration  of  this 
clause.  For  the  sole  purpose  of  administering 
this  clause,  the  Contractor  shall  promptly 
furnish  reports,  certificates,  financial 
statements,  and  other  p>crtincnt  information 
requested  by  the  Contracting  Officer,  and 
shall  give  the  Government  reasonable 
opfKjrtunity  to  examine  and  verify  the 
Contractor's  records  and  controls  required  for 
administration  of  this  clause,  and  to  examine 
and  vierifj'  the  Contractor's  performance  of 
this  contract. 

(c)  Special  terms  regarding  termination  for 
cause.  If  this  contract  is  terminated  for  cause, 
the  C]ontractor  shall,  on  demand,  repay  to  the 
Government  the  amount  of  unliquidated 
performance  payments.  The  Government 
shall  be  liable  fur  no  ftaymcnt  except  as 
provided  by  the  Termination  for  Cause  term 
of  the  clause!  at  52.212-4. 


(d)  Heserwtion  of  rights.  (1)  No  payment 
under  this  clause  shall  (i)  excuse  the 
C;ontrartor  from  performance  of  obligations 
under  this  contract,  or  (ii)  constitute  a  waiver 
of  any  of  the  rights  or  remedies  of  the  parties 
imder  the  contract. 

(2)  The  Government's  rights  and  remedies 
under  this  clause  (i)  shall  not  be  exclusive, 
but  rather  shall  he  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  this 
contract;  and  (ii)  shall  not  be  affected  by 
delayed,  partial,  or  omitted  exercise  of  any 
.right,  remedy,  power,  or  privilege,  nor  shall 
such  exercise  or  any  single  exercise  preclude 
or  impair  any  further  exercise  under  this 
clause  or  the  exercise  of  any  other  right, 
power,  or  privilege  of  the  Government. 

(e)  Contractor  certification  and 
acicnowledgment  of  criminal  and  civil 
penalties.  As  required  in  the  paragraph 
concerning  the  content  of  the  Contractor's 
request  for  financing  pament,  the  Contractor 
shall  make  the  following  certification  in  each 
request  for  financing  pament: 

I  certif\'  to  the  l)est  of  my  knowledge  and 
belief  that — 

(1)  This  request  for  financing  payment  is 
true  and  correct; 

(2)  All  paNTuents  requested  are  properly 
due  in  accordance  with  the  contract,  and  that 
except  as  disclosed  to  the  Contracting  Officer 

by  written  communication  dated , 

the  deliverable  items  for  which  paj-ments  are 
requested  will  be  delivered  or  performed  in 
accordance  with  the  contract; 

(3)  There  has  been  no  impairment  or 
diminution  of  the  Government's  security 
under  this  contract  (except  as  reported  in 
writing  on ); 

(4)  There  has  been  no  materially  adverse 
change  in  the  financial  condition  of  the 
Contractor  since  the  submission  by  the 
Contractor  to  the  Government  of  the  most 

recent  written  information  dated ; 

and. 


(5)  After  the  making  of  this  requested 
Financing  Paj-ment,  the  amount  of  all  such 
payments  will  not  exceed  any  limitation  in 
the  contract,  and  the  amount  of  all  payments 
under  the  contract  will  not  exceed  any 
limitation  in  the  contract. 

(6)  I  understand  that  inaccurate 
information  provided  to  the  Government  may 
subject  me  and/or  others  to  civil  and/or 
criminal  penalties  for  false  claims  or  false 
statements  pursuant  to  31  U.S.C.  3729  and  18 
U.S.C  1001. 

(f)  Security  for  Gov-emment  financing.  In 
the  event  the  Contractor  fails  to  provide 
adequate  security,  as  required  in  this 
contract,  no  financing  payment  shall  be  made 
under  this  contract.  Upon  receipt  of  the 
adequate  security,  financing  payments  shall 
be  made,  including  all  previous  pa>'ments  to 
which  the  Contractor  is  entitled,  in 
accordance  with  the  terms  of  the  provisions 
for  contract  financing  If  at  any  time  the 
Contracting  Officer  determines  that  the 
security  provided  by  the  Contractor  is 
insufficient,  the  Contractor  shall  promptly 
provide  such  additional  security  as  the 
Contracting  Officer  determines  necessary.  In 
the  event  the  Contractor  fails  to  provide  such 
additional  security,  the  Contracting  Officer 
may  find  the  Contractor  to  have  failed  to 
comply  with  a  requirement  of  the  contract  as 


provided  in  paragraph  (a).  Reduction  or 
suspension  of  payments. 

(g)  Content  of  Contractor's  request  for 
financing  payment  term.  The  Contractor's 
request  for  financing  payment  shall  contain 
the  following: 

(1)  The  name  and  address  of  the 
Contractor; 

(2)  The  date  of  the  request  for  Financing 
PavTnent; 

(3)  The  contract  number  and/or  other 
identifier  of  the  contract  or  order  under 
which  the  request  is  made; 

(4)  An  appropriately  itemized  and  totaled 
statement  of  the  financing  payments 
requested  and  such  other  information  as  is 
necessary  for  computation  of  the  pa\Tnent. 
prepared  in  accordance  with  the  direction  of 
the  Contracting  Officer;  and 

(51  A  certification  by  a  Contractor  official 
authorized  to  bind  the  Contractor,  as 
specified  in  paragraph  (e).  Contractor 
certification  and  acknowledgment  of  criminal 
and  civil  penalties. 

(End  of  clause) 

§52.232-AB    Installment  Payments  for 
Commercial  Items. 

As  prescribed  in  32.206(e),  insert  the 
following  clau.se: 

Installment  Payments  for  Commercial  ItenLS 
(Date) 

Installment  financing  pajonents  shall  be 
made  to  the  Contractor  when  requested,  as 
work  progresses,  but  not  more  frequently 
than  monthly,  in  amounts  approved  by  the 
Contracting  Officer  under  the  following 
conditions; 

(a)  Computation  of  amounts.  In.stallment 
payment  financing  shall  be  paid  to  the 
Contractor  when  requested  for  each 
separately  priced  unit  of  supply  (but  not  for 
ser\'ices)  of  each  contract  line  item  in 
amounts  approved  by  the  Contracting  Officer 
pursuant  to  this  clause. 

(1)  Number  of  installment  payments  for 
each  contract  line  item.  Each  .separately 
priced  unit  of  each  contract  line  item  is 
authorized  a  fixed  number  of  monthly 
installment  pavments.  The  number  of 
installment  payments  authorized  for  each 
unit  of  a  contract  line  item  is  equal  to  the 
number  of  months  from  the  date  of  contract 
award  to  the  date  one  month  before  the  first 
delivery  of  the  first  separately  priced  unit  of 
the  contract  line  item.  For  example,  if  the 
first  scheduled  delivery  of  any  separately 
priced  unit  of  a  contract  line  item  is  nine  (9) 
months  after  award  of  the  contract,  all 
separately  priced  units  of  that  contract  line 
item  are  authorized  eight  (8)  installment 
pajTnents. 

(2)  Amount  of  each  installment  payment. 
The  amount  of  each  installment  pavTnent  for 
each  separately  priced  unit  of  each  contract 
line  item  is  equal  to  70  percent  of  the  unit 
price  divided  by  the  number  of  installment 
payments  authorized  for  that  unit. 

(3)  Date  of  each  installment  payment. 
Installment  paments  for  any  particular 
separately  priced  unit  of  a  contract  line  item 
begin  the  number  of  months  prior  to  the 
delivery  of  that  unit  that  are  equal  to  the 
number  of  installment  payments  authorized 
for  that  unit.  For  example,  if  eight  (8) 


installment  payments  are  authorized  for  each 
separately  priced  unit  of  a  contract  line  iten,  • 
the  first  installment  pay-ment  for  any 
particular  unit  of  that  contract  line  item 
would  be  eight  (8)  months  before  the 
scheduled  delivery  date  for  that  unit.  The  List 
installment  payment  is  due  one  (1)  month 
before  scheduled  delivery-  of  a  unit. 

(4)  Limitation  on  Payment.  Prior  to  t  he- 
payment  for  acceptance  of  a  separately  pric  id 
unit  of  a  contract  line  item,  the  sum  of  all 
installment  pajTnents  for  that  unit  shall  not 
exceed  70  percent  of  the  price  of  that  unit. 

(b)  Contractor  request  for  installment 
payment.  The  Contractor  may  submit 
Requests  for  Payment  of  Installment 
Payments  not  more  frequently  than  monthly, 
in  a  form  and  manner  acceptable  to  the 
Contracting  Officer.  Unless  otherwise 
authorized  by  the  Contracting  Officer,  iili 
installments  in  any  month  for  which 
payment  is  being  requested  shall  be  inrludiMJ 
in  a  single  request,  appropriately  itemized 
and  totaled. 

(c)  Adequate  progress  and  approval  for 
payment.  An  installment  payment  under  this 
clause  is  a  contract  financing  payment  under 
the  Prompt  Payment  clause  of  this  contract, 
and  except  as  provided  below,  approved 
requests  shall  be  paid  within  thirty  (30)  days 
of  submittal  of  a  proper  request  for  paymetit 
Payment  is  not  required,  and  the  prompt 
payment  period  shall  not  begin,  until  the 
Contracting  Officer  approves  the  request,  if 
the  Contracting  Officer — 

(1)  Requires  substantiation  of  adequate 
progress; 

(2)  Inquires  into  the  status  of  perfonTian<;<;. 

(3)  Inquires  into  any  of  the  conditions 
listed  in  paragraph  (e).  Reduction  or 
suspension  of  payments,  of  this  clause,  or 

(4)  Inquires  into  the  Contractor 
certification. 

(d)  Liquidation  of  installment  payvients. 
(1)  installment  payments  shall  be  liquidated 
by  deducting  from  the  invoice  payment  madf 
upon  acceptance  of  each  item  the  total 
unliquidated  amount  of  installment 
payTuents  made  for  that  separately  priced 
unit  of  that  contract  line  item. 

(2)  If  at  any  time  the  amount  of  payments 
under  this  contract  exceeds  any  limitation  in 
this  contract,  the  Contractor  shall  repay  to 
the  Government  the  excess.  Unless  otherwise 
determined  by  the  Contracting  Officer,  such 
excess  shall  be  credited  as  a  reduction  in  the 
unliquidated  installment  payment  balance(sl 
for  the  related  deliverable  item(s),  after 
adjustment  of  delivery  payments  and 
balances  for  any  retroactive  price 
adjustments. 

(3)  The  liquidation  amounts  for  each  unit 
of  each  line  item  shall  be  clearly  delineated 
in  each  request  for  djlivcry  payinent 
submitted  by  the  Contractor. 

(e)  Reduction  or  suspension  of  installment 
payments.  The  Contracting  Officer  may 
reduce  or  suspend  Installment  Payments, 
liquidate  Installment  Payments  by  deduction 
from  any  payment  for  accepted  supplies  or 
services  under  this  or  any  other  contract,  or 
take  a  combination  of  these  actions,  after 
finding  upon  substantial  evidence  any  of  the 
following  conditions: 

(1)  The  Contractor  failed  to  comply  with 
any  contract  term  or  condition; 
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(2)  Performance  of  this  contract  is 
endangered  by  the  Contractor's  unsatisfactory 
financial  condition:  or 

(3)  The  Contractor  fails  to  provide  the 
Government,  upon  request,  a  satisfactory 
assurance  of  future  performance. 

(0  Security  for  installment  payment 
financing.  In  the  event  the  Contractor  fails  to 
provide  adequate  security  as  required  in  this 
contract,  no  financing  payment  shall  be  made 
under  this  contract.  Upon  receipt  of  the 
adequate  security,  financing  payments  shall 
be  made,  including  all  previous  payments  to 
which  the  Contractor  is  entitled,  in 
accordance  with  the  terms  of  the  provisions 
for  contract  financing.  If  at  any  time  the 
Contracting  Officer  determines  that  the 
security  provided  by  the  Contractor  is 
insufficient,  the  Contractor  shall  pnimptly 
provide  such  additional  s«K:urity  as  the 
Contracting  Officer  determines  neces.sary.  In 
the  event  the  Contractor  fails  to  provide  such 
additional  security,  the  Contracting  Officer 
may  find  the  (x)ntractor  to  have  failed  to 
comply  with  a  material  requirement  of  the 
contract  as  provided  in  paragraph  (e), 
Reduction  or  suspension  of  installment 
payments,  of  this  clause. 

(g)  Records,  reports,  and  access.  The 
Contractor  shall  maintain  records  and 
controls  adequate  for  administration  of  this 
clause.  For  the  sole  purpose  of  administering 
this  clause,  the  Contractor  shall  promptly 
furnish  reports,  certificates,  financial 
statements,  and  other  pertinent  information 
requested  by  the  Contracting  Officer,  and 
shall  give  the  Government  reasonable 
opportunity  to  examine  and  verify  the 
Contractor's  records  and  controls  required  for 
administration  of  this  clause,  and  to  examine 
and  verify  the  Contractor's  performance  of 
this  contract. 

(h)  Special  terms^  regarding  termination  for 
cause,  if  this  contract  is  terminated  for  cause, 
the  Contractor  shall,  on  demand,  repay  to  the 
Government  the  amount  of  unliquidated 
performance  payments.  The  Government 
shall  be  liable  for  no  pa>7nent  except  as 
provided  by  the  Termination  for  Cause  term 
of  the  clause  at  52.212-4. 

(i)  Reservation  of  rights.  (1)  No  payment  or 
vesting  of  title  under  this  clause  shall  (i) 
excuse  the  Contractor  from  performance  of 
obligations  under  this  contract,  or  (ii) 
constitute  a  waiver  of  any  of  the  rights  or 
remedies  of  the  parties  under  the  contract. 

(2)  The  Government's  rights  and  remedies 
under  this  clause  (i)  shall  not  be  exclusive, 
but  rather  shall  be  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  this 
contract,  and  (ii)  shall  not  be  affected  by 
delayed,  partial,  or  omitted  exercise  of  any 
right,  remedy,  power,  or  privilege,  nor  shall 
such  exercise  or  any  single  exercise  preclude 
or  impair  any  further  exercise  under  this 
clause  or  the  exercise  of  any  other  right, 
power,  or  privilege  of  the  Government. 

(j)  Content  of  Contractor's  request  for 
installment  payment.  The  Contractor's 
request  for  installment  payment  shall  contain 
the  following: 

(1 )  The  name  and  address  of  the 
Contractor, 

(2)  The  date  of  the  request  for  Installment 
Payment; 


(3)  The  contract  number  and/or  other 
identifier  of  the  contract  or  order  under 
which  the  request  is  made: 

(4)  An  itemized  and  totaled  statement  of 
the  items,  related  deliverable  items,  and 
installment  payment(s)  being  requested  for 
each  separately  priced  unit  of  each  contract 
line  item:  and 

(5)  A  certification  by  a  Contractor  official 
authorized  to  bind  the  Contractor,  as 
specified  in  paragraph  (k). 

(k)  Contractor  certification.  As  required  in 
paragraph  (j)(5)  of  this  clause,  the  Contractor 
shall  make  the  following  certification  in  each 
Request  for  Installment  Payment: 

I  certify  to  the  best  of  my  knowledge  and 
belief  that — 

(1)  This  request  for  installment  payment  is 
true  and  correct; 

(2)  All  installment  payments  requested  are 
properly  due  in  accordance  with  lliu  contract, 
and  that  except  as  disclosed  to  the 
Contracting  Officer  by  written 

communication  dated .  the 

deliverable  items  for  which  Installment 
Payments  are  requested  will  be  delivered  or 
performed  in  accordance  with  the  contract; 

(3)  There  are  no  encumbrances  (except  as 

reported  in  writing  on )  against  the 

property  acquired  or  produced  for,  and 
allocated  or  properly  chargeable  to  the 
contract  which  would  affect  or  impair  the 
Government's  security; 

(4)  There  has  been  no  materially  adverse 
change  in  the  financial  condition  of  the 
Contractor  since  the  submission  by  the 
Contractor  to  the  Government  of  the  most 

recent  written  information  dated ; 

and, 

(5)  After  the  making  of  this  requested 
Installment  Payment,  the  amount  of  all 
payments  for  each  deliverable  item  for  which 
Installment  Payments  have  been  requested 
will  not  exceed  any  limitation  in  the 
contract,  and  the  amount  of  all  payments 
under  the  contract  will  not  exceed  any 
limitation  in  the  contract. 

(6)  I  understand  that  inaccurate 
information  provided  to  the  Government  may 
subject  me  and/or  others  to  civil  and/or 
criminal  penalties  for  h\se  claims  or  false 
statements  pursuant  to  31  U.S.C.  3729  and  18 
U.S.C  1001. 

(End  of  clause) 

52.232-AC    Invitation  to  Propose  Financing 
Terms. 

The  contracting  officer  shall  include 
this  provision  as  specified  in  32.205(b) 
and  32.206. 

Invitation  to  Propose  Finincing  Terms  (Date) 

(a)  The  offeror  is  invited  to  propose  terms 
under  which  the  Government  shall  make 
contract  financing  payments  to  the  contractor 
during  performance  of  this  contract.  The 
financing  terms  proposed  by  the  offeror  shall 
be  a  factor  in  the  evaluation  of  the 
contractor's  proposal.  The  financing  terms  of 
the  successful  offeror  and  the  clause. 
Standard  Terms  for  Government  Financing  of 
Purchases  of  Commercial  Items,  at  52.232- 
AA,  shall  be  incorporated  in  any  resulting 
contract. 

(b)  The  offeror  agrees  that  in  the  event  of 
any  conflict  between  the  terms  proposed  by 


the  offeror  and  the  terms  in  the  clause 
Standard  Terms  for  Government  Financing  of 
Purchases  of  Commercial  Items  at  52.232-  r 

AA.  the  terms  of  the  clause  Standard  Terms 
for  Government  Financing  of  Purchases  of 
Commercial  Items  at  52.232-AA  shall 
"govern. 

(c)  Because  of  statutory  limitations  (10 
U.S.C  2307(0  and  41  U.S.C.  255(f)),  the 
offeror's  proposed  financing  shall  not  be 
acceptable  if  it  does  not  conform  to  the 
following  limitations: 

(1)  Delivery  payments  shall  be  made  only 
for  supplies  delivered  and  accepted,  or 
services  rendered  and  accepted  in 
accordance  with  the  Payment  term, 

(2)  Contract  financing  payments  shall  not 
exceed  15  percent  of  the  contract  price  in 
advance  of  any  performance  of  work  under 
the  contract, 

(3)  The  terms  and  conditions  of  the 
contract  financing  must  be  appropriate  or 
customary  in  the  commercial  marketplace, 
and 

(4)  The  terms  and  conditions  of  the 
contract  financing  must  be  in  the  best  interest 
of  the  United  States. 

(d)  The  offeror's  proposal  of  financing 
terms  shall  include  the  following: 

(1)  The  proposed  contractual  language 
describing  the  contract  financing  (see  FAR 
32.202-3  for  appropriate  definitions  of  types 
of  payTTients), 

(2)  A  listing  of  the  earliest  time  and   '     - 
greatest  amount  at  which  each  contract 
financing  payment  may  be  payable  and  the 
amount  of  each  delivery  payment.  Any 
resulting  contract  shall  provide  that  no 
contract  financing  payment  shall  be  made  at 
any  earlier  time  or  in  any  greater  amount 
than  shown  in  the  offeror's  listing. 

(e)  The  offeror's  propiosed  prices  and 
financing  terms  shall  be  evaluated  to 
determine  the  cost  to  the  United  States  of  the 
proposal.  This  evaluation  shall  be  done  using 
the  interest  rate  and  delivery  schedule 
specified  elsewhere  in  this  solicitation. 

(End  of  provision) 

52.232-BB    Notice  of  Performance-Based 
Payments. 

As  prescribed  in  32.1005(b),  insert  the 
following  provision: 

Notice  of  Performance-Based  Payments 
(Dale) 

The  need  for  customary  performance-based 
payments  conforming  to  the  regulations  in 
Subpart  32.10  of  the  Federal  Acquisition 
Regulation  (FAR)  will  not  be  considered  as 
a  handicap  or  adverse  factor  in  the  award  of 
the  contract.  The  Performance-Based 
Payments  clause  included  in  this  solicitation, 
and  the  description  of  the  basis  for  payment 
and  liquidation,  will  be  included  in  any 
resulting  contract.  Even  though  the  clause  is 
included  in  the  contract,  the  clause  shall  be 
inoperative  during  any  time  the  Contractor's 
records,  accounts,  or  controls  are  determined 
by  the  Government  to  be  inadequate  for 
administration  of  this  clause. 


(End  of  jirovi.sion) 

52.232-BC    Notice  of  Availability  of 
Performance-Based  Payments  Exclusively 
for  Small  Business  Concerns. 

As  provided  in  32.1005(c).  in.sert  the 
following  provision: 

Notice  of  Availability  of  Performance-Based 
Payments  Exclusively  for  Small  Business 
Concerns  (Date) 

The  Performance-Based  Payments  clause 
will  be  available  only  to  small  business 
concerns.  Any  bid  conditioned  upon 
inclusion  of  a  performance-based  payment 
clause  in  the  resulting  contract  will  be 
rejected  as  nonresponsive  if  the  bidder  is  not 
a  small  business  concern. 

(End  of  provision) 

52.232-80    Performance- Based  Payments. 

As  pre.scribed  in  32.1005(a).  insert  the 
following  clause: 

Performance-Based  Payments  (Date) 

In  accordance  with  the  provisions  of  this 
claus«\  and  the  contract's  description  of  the 
basis  for  payment,  the  Contractor  shall  be 
paid  contract  financing  pa\Tnents  based  upon 
performance  under  the  following  conditions: 

(a)  Amount  of  payments  and  limitations  on 
piiyments.  Subject  to  such  other  limitations 
and  conditions  as  are  specified  in  this 
contract  and  this  clause,  the  amount  of 
payments  and  limitations  on  payments  shall 
1)0  specified  in  the  contract's  de.scription  of 
the  basis  for  payment. 

(b)  Contractor  request  for  performance- 
based  payment.  The  Contractor  may  submit 
Requests  for  Payment  of  Performance-Based 
Payments  not  more  frequently  than  monthly, 
in  a  form  and  manner  acceptable  to  the 
Contrar I i.HR  Officer.  Unless  otherwise 
authorized  by  the  Contracting  Officer,  all 
basis  for  payment  in  any  period  for  which 
payment  is  being  requested  shall  be  included 
i.n  a  single  request,  appropriately  itemized 
and  totaled.  The  Contractor's  request  shall 
contain  the  information  and  certification 
detailed  in  paragraphs  (1)  and  (m)  of  this 
clau.se. 

(c)  Approval  and  payment  of  requests.  ( 1 ) 
The  Contractor  shall  not  be  entitled  to 
payment  of  a  Request  for  Performance-Based 
i'ayment  prior  to  successful  accomplishment 
of  the  event  or  performance  criteria  for  which 
payment  is  requested.  The  Contracting 
Officer  shall  determine  whether  the  event  or 
performance  criteria  for  which  payment  is 
requested  has  been  successfully 
accomplished  in  accordance  with  the  terms 
of  the  contract.  The  Contracting  Officer  may. 
at  any  time,  require  the  Contractor  to 
substantiate  the  event  or  performance  criteria 
which  has  been  or  is  represented  as  being 
payable. 

(2)  A  payment  under  this  Performance- 
Based  Payment  clause  is  a  contract  financing 
payment  under  the  Prompt  Payment  clause  of 
this  contract,  and  approved  requests  shall  be 
paid  in  accordance  with  the  prompt  payment 
period  and  provisions  specified  for  Contract 
Financing  Payments  by  that  clause  provided, 
however,  if  the  Contracting  Officer  requires 
substantiation  as  provided  in  paragraph  (c)(1) 
of  this  cldu.se.  or  inquires  into  the  status  of 


an  event  or  ptjrformance  criteria,  or  info  any 
of  the  conditions  listed  in  paragraph  (e). 
Reduction  or  Suspension  of  Payments,  of  th Is 
clause,  or  into  the  contractor  certification. 
pa>Tnent  is  not  required,  and  the  prompt 
payment  period  shall  not  begin  until  the 
Contracting  Officer  approves  the  request. 

(3)  The  approval  by  the  Contracting  Officer 
of  a  Request  for  Performance-Based  Payment 
does  not  constittite  an  acceptance  by  the 
(lovcrnment  and  does  not  excu.se  the 
Contractor  from  performance  of  obligations 
under  this  contract. 

(d)  Liquidation  of  performance-based 
payments.  (1)  Performance-based  finance 
amounts  paid  prior  to  payment  for  delivery 
and  acceptance  of  an  item  shall  be  liquidated 
by  deducting  a  percentage  or  the  designated 
dollar  amount  from  the  delivery  payment.  If 
the  performance-based  finance  payments  are 
on  a  delivery  item  basis,  the  liquidation 
amount  for  each  such  line  item  shall  be  the 
percent  of  that  delivery  item  price  that  was 
previously  paid  under  performance-based 
finance  payments  or  the  designated  doltar 
amount.  If  the  performance-based  finance 
payments  are  on  a  whole  contract  basis, 
liquidation  shall  be  by  either  prcdesignated 
liquidation  amounts  or  a  liquidation 
percentage.  If  a  liquidation  percentage  is 
used,  the  liquidation  percentage  for  each  line 
item  shall  be  the  percent  of  the  total  contract 
price  that  was  previously  paid  under 
performance-based  finance  payments.  In 
order  to  ensure  proper  liquidation, 
performance-based  financing  payments  made 
after  any  payment  for  a  deliverable  item  shall 
be  adjusted  to  reflect  the  amount  of  previous 
delivery  payments. 

(2)  If  at  any  time  the  amount  of  payments 
under  this  contract  exceeds  any  limitation  in 
this  contract,  the  Contractor  shall  repay  to 
the  Government  the  excess.  Unless  otherwise 
determined  by  the  Contracting  Officer,  such 
excess  shall  be  credited  as  a  reduction  in  the 
unliquidated  performance-based  payment 
balance(s).  after  adjustment  of  invoice 
payments  and  balances  for  any  retroactive 
price  adjustments. 

(e)  Reduction  or  suspension  of 
performance-based  payments.  The 
Contracting  Officer  may  reduce  or  suspend 
performancu-i.dsed  payments,  liquidate 
performance-based  payments  by  deduction 
from  any  payment  under  the  contract,  or  take 
a  combination  of  these  actions  after  finding 
upfin  substantial  evidence  any  of  the 
following  conditions: 

(1)  The  Contractor  failed  to  comply  with 
any  material  requirement  of  this  contract 
(which  includes  paragraphs  (h)  and  (i)  of  this 
clause). 

(2)  Performanc-e  of  this  contract  is 
endangered  by  the  Contractors  (i)  failure  to 
make  progress,  or  (ii)  unsatisfactory  financial 
condition. 

(3)  The  Contractor  is  delinquent  in 
payment  of  any  subcontractor  or  supplier 
under  this  contract  in  the  ordinary  course  of 
business. 

(0(1)  Title.  Title  to  the  property  described 
in  this  paragraph  (0  shall  vest  in  the 
Government.  Vestiture  shall  be  immediately 
upon  the  date  of  the  first  performance-ba.sed 
payment  under  this  contract,  for  property 
acquired  or  produced  before  that  date. 


Otherwise,  vestiture  shall  occur  when  the 
property  is  or  should  have  been  allocable  or 
properly  chargeable  to  this  contract. 

(2)  Properly,  as  used  in  this  clause, 
includes  all  of  the  below-described  items  . 
acquired  or  produced  by  the  Contractor  that 
are  or  should  be  allocable  or  properly 
chargeable  to  this  contract  under  sound  and 
generally  accepted  accounting  principles  ami 
practices: 

(i)  Parts,  materials,  inventories,  and  work 
in  process. 

(ii)  Special  tocjling  and  special  test 
equipment  to  which  the  Government  is  to 
acquire  title  under  any  other  clause  of  this 
contract, 

(iii)  Nondurable  [i.e..  noncapital)  tools, 
jigs.  dies,  fixtures,  molds,  patterns,  taps, 
gauges,  test  equipment  and  other  similar 
manufacturing  aids,  title  to  which  would  not 
be  obtained  as  special  tooling  under 
subparagraph  (0(2)(ii)  of  this  clause,  and 

(iv)  Drawings  and  technical  data,  to  the 
extent  the  Contractor  or  subcontractors  are 
required  to  deliver  them  to  the  Government 
by  other  clauses  of  this  contract. 

(3)  Although  title  to  property  is  in  the 
Government  under  this  clau.'^e.  other 
applicable  clauses  of  this  contract,  {e.g..  the 
termination  or  special  tooling  clauses),  shall 
determine  the  handling  and  dis[K)sition  of 
the  property. 

(4)  The  Contractor  may  sell  any  .scrap 
resulting  from  pmduction  und<T  this 
contract,  without  requesting  the  Contrai  ting 
Officer's  approval,  provided  that  any 
significant  reduction  in  the  value  of  the 
property  to  which  the  Government  has  title 
under  this  clause  is  reported  in  writing  to  thf 
Contracting  Officer. 

(5)  In  order  to  acquire  for  its  own  use  or 
dispose  of  property  to  which  title  is  vested 
in  the  Government  under  this  clause,  the? 
Contractor  must  obtain  the  Contracting 
Officers  advance  approval  of  the  action  and 
the  terms.  If  approved,  the  basis  for  payment 
to  which  the  prop»?rty  is  related  shall  lie 
deemed  to  l>e  not  in  compliance  with  the 
terms  of  the  contract  and  not  payable  (if  the 
property  is  part  of  or  nepded  for 
performance),  and  the  Contractor  shall 
refund  the  related  perfomianco-b.i^>Mi 
payments  in  accordance  with  pjr.i^...(ili  (d) 
of  this  clause. 

(g)  Risk  of  loss.  Before  deliver>  to  and 
acceptance  by  the  Government,  the 
Ckmtractor  shall  bear  the  risk  of  loss  for 
property,  the  title  to  which  vests  in  the 
Government  under  this  clause,  except  to  tin- 
extent  the  Government  expressly  assumes  thf 
risk.  If  any  property  is  damaged,  lost,  stolen, 
or  destroyed,  the  basis  of  payment  to  which 
the  property  is  related  shall  be  deemed  to  Iw 
not  in  compliance  with  the  terms  of  the 
contract  and  not  payable  (if  the  property  is 
part  of  or  n«?eded  for  performance),  and  the 
Contractor  shall  refund  the  n-lated 
performance-based  payments  in  accordance 
with  paragraph  (d)  of  this  clause. 

(h)  Records  and  controls.  The  Contractor 
shall  maintain  records  and  controls  adequate 
for  administration  of  this  clause. 

(i)  Reports  and  Government  access.  The 
Contractor  shall  promptly  furnish  reports, 
certificates,  financial  statements,  and  other 
pertinent  information  nnjucsted  bv  the 
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Contracting  Officer  for  the  administration  of 
this  clause  and  to  determine  that  an  event  or 
other  criteria  prompting  a  financing  payment 
has  been  successfully  accomplished.  The 
Contractor  shall  give  the  Government 
it^asonable  opportunity  to  examine  and  verify 
the  (Contractor's  records  and  to  examine  and 
verify  the  Contractor's  performance  of  this 
contract  for  administration  of  this  clause. 

(j)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  Default 
clause.  (1)  the  Contractor  shall,  on  demand, 
repay  to  the  Covernment  the  amount  of 
unliquidated  performance  payments,  and  (2) 
title  shall  vest  in  the  Contractor,  on  full 
liquidation  of  all  performance-based 
payments,  for  all  property  for  which  the 
Government  elects  not  to  require  deliven*' 
under  the  Default  clause  of  this  contract.  The 
Government  shall  be  liable  for  no  payment 
except  as  provided  by  the  Default  clause. 

(k)  Reservation  of  rights.  (1)  No  payment  or 
vesting  of  title  under  this  clause  shall  (i) 
excuse  the  Contractor  from  performance  of 
obligations  under  this  contract,  or  (ii) 
constitute  a  waiver  of  any  of  the  rights  or 
remedies  of  the  parties  under  the  contract. 

(2)  The  Government's  rights  and  remedii.-s 
under  this  clau.se  (i)  shall  not  be  exclusive, 
but  rather  shall  be  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  this 
c:ontract,  and  (ii)  shall  not  be  affected  by 
delayed,  partial,  or  omitted  exercise  of  any 


right,  remedy,  power,  or  privilege,  nor  shall 
such  exercise  or  any  single  exercise  preclude 
or  impair  any  further  exercise  under  this 
clause  or  the  exercise  of  any  other  right, 
power,  or  privilege  of  the  Government. 
(1)  Content  of  Contractor's  request  for 
performance-based  payment.  The 
Contractor's  Request  for  Performance-Based 
Payment  shall  contain  the  following: 

(1 )  The  name  and  addresS  of  the 
Contractor, 

(2)  The  date  of  the  request  for  Performance- 
Based  Payment, 

(3)  The  contract  number  and/or  other 
identifier  of  the  contract  or  order  under 
which-the  request  is  made, 

(4)  Such  information  and  documentation  as 
is  required  by  the  contracts  description  of 
the  basis  for  payment,  and 

(5)  A  certification  by  a  Contractor  official 
authorized  to  bind  the  Contractor,  as 
specified  in  paragraph  (m). 

(m)  Content  of  Contractor's  certification. 
As  required  in  paragraph  (l)(.5)  of  this  clause, 
the  Contractor  shall  make  the  following 
certification  in  each  Request  for  Perfornianc  e- 
Based  Payment: 

I  certify  to  the  best  of  my  knowledge  and 
l)elief — 

(1)  That  this  Request  for  Performance- 
Based  Payment  is  true  and  correct:  that  this 
Request  (and  attachments)  has  been  prepared 
from  the  books  and  records  of  the  Contractor. 
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in  accordance  with  the  contract,  and  the    . 
instructions  of  the  Contracting  Officer; 

(2)  That  (except  as  reported  in  writing  on 

).  all  payments  to  subcontractors 

and  suppliers  under  this  contract  have  been 
paid,  or  will  be  paid,  currently.  whr>n  <U\i\  In 
the  ordinary  course  of  business: 

())  That  there  are  no  encumbrances  (ex(  ept 

as  reported  in  writing  on )  against 

the  property  acquired  or  produced  for.  and 
allocated  or  properly  chargeable  to  the 
contract  which  would  atfettiir  impair  the 
(iovernmcnfs  title; 

(4)  That  there  has  been  no  materially 
adverse  change  in  the  financial  condition  of 
the  Contractor  since  the  submission  by  the 
Qjntractor  to  the  Government  of  the  most 
recent  written  information  dated 

and 

(5)  That  after  the  making  of  this  requi-sted 
Performance-Based  Payment,  the  amount  of 
all  payments  for  each  deliverable  item  for 
which  Performance-Based  Payments  have 
been  requested  will  not  exceed  any  limitalion 
in  the  contract,  and  the  amount  of  all 
payments  under  the  contract  will  nut  cm  fcii 
any  limitation  in  the  contract. 

(End  of  clause) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Case  94-764] 

0MB  Clearance  Request  for  Contract 
Financing 

AGENCIES:  Departmnnt  of  Defense  (DOD), 

General  Services  Administration  (GS.^j. 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 

i;iearance. 

SUMMARY:  Under  the  provisions  of  the 
I'aperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 
Contract  Financing. 
DATES:  Comments  may  be  submitted  on 
or  before  May  15,  1995. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss.  FAR  Desk  Officer.  OMB.  Room 
10236.  NEOB.  Washington,  DC  20503 
BOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  PoHcy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Puqjose 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Sections  2001  and  2051  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  substantially  changed  the 
statutory  authorities  for  Government 
financing  of  contracts.  Sections  2001(f) 
and  2051(e)  provide  specific  authority 
for  Government  financing  of  purchases 
of  commercial  items,  and  sections 
2001(b)  and  2051(b)  substantially 


revised  the  authority  for  Government 
financing  of  purchases  of  non- 
commercial items. 

Sections  2001(f)  and  2051(e)  provide 
specific  authority  for  Government 
financing  of  purchases  of  commercial 
items.  These  paragraphs  authorize  the 
Government  to  provide  contract 
financing  with  certain  limitations: 

•  The  financing  must  be  in  the  best 
interest  of  the  Government. 

•  The  financing  cannot  exceed  15 
percent  until  some  performance  of  work 
under  the  contract. 

•  The  terms  and  conditions  must  be 
appropriate  or  customary  in  the 
commercial  marketplace. 

The  above  statutory  provisions  also 
remove  from  financing  of  commercial 
purchases  certain  restrictions  applicable 
to  financing  of  non-commercial 
purchases  by  other  provisions  of  10 
U.S.C.  2307  and  41  U.S.C.  255. 

Sections  2001(b)  and  2051(b)  also 
amend  the  authority  for  Government 
financing  of  non-commercial  purchases 
by  authorizing  financing  on  the  basis  of 
certain  classes  of  measures  of 
performance. 

To  implement  these  changes,  DOD. 
NASA,  and  GSA  propose  to  amend  the 
Federal  Acquisition  Regulation  by 
revising  Subparts  32.0.  32.1.  and  32.5; 
by  adding  new  Subparts  32.2  and  32.10; 
and  by  adding  new  clauses  to  52.232 
The  statutory  changes  create  a 
fundamental  distinction  between 
financing  of  purchases  of  commercial 
and  non-commercial  items.  As  a  result, 
the  subparts  of  Part  32,  Contract 
Financing,  fall  into  three  logical 
categories: 

•  Subparts  applicable  to  both 
commercial  emd  non-commercial 
financing. 

•  Subparts  applicable  to  only 
commercial  financing,  and 

•  Subparts  applicable  to  only  non- 
commercial financing. 

The  proposed  rule  will  enable  the 
Government  to  provide  financing  to 
assist  in  the  performance  of  contracts  for 
commerci;il  lirms  and  provide  financing 
for  non-commercial  items  based  on 
contractor  performance. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  request  for 
commercial  financing  and  .5  hours  per 
request  for  performance-based 
financing,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  General 
Services  Administration.  FAR 
Secretariat.  18th  &  F  Streets,  N\V,  Room 
4037.  Washington.  DC  20405.  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  for 
Commercial  Financing  is  estimated  as 
follows:  Respondents.  1.000:  responses 
per  respondent.  5:  total  annual 
responses.  5.000;  preparation  hours  per 
response.  1;  and  total  response  burden 
hours.  5,000. 

The  annual  reporting  burden  for 
Performance-Based  Financing  is 
estimated  as  follows:  Respondents. 
6.000:  responses  per  respondent,  32: 
total  annual  responses.  192,000: 
preparation  hours  per  response.  .5;  and 
total  response  burden  hours.  96.000. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Contract  Financing. 
FAR  case  94-764,  in  all  correspondence. 

Dated:  March  9,  1993. 
Beverly  Fayson. 

FAnStcretariat. 

IFR  Doc  95-6201  Filed  J-14-95.  8  4'.  ..ir.j 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  661 
[Docket  No.  94-A] 
RIN  2132-AA42 

Buy  America  Requirements 

agency:  Federal  Transit  Administration 
(FTA).  DOT. 

ACTION:  Notice  of  waiver  from  Buy 
America  requirements  for  "micro- 
purchases"  by  FTA  grantees. 

SUMMARY:  FTA  issues  an  immediate 
public  interest  waiver  from  Buy 
America  requirements  for  "micro- 
purchases" — those  purchases  with 
capital  and  operating  assistance  where 
the  cost  is  $2,500  or  less. 
DATES:  Effective  date:  March  15.  1995. 
Comment  date:  Comments  must  be 
received  by  May  15,  1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  Federal  Transit 
Administration,  Office  of  Chief  Counsel, 
Docket  No.  94-A.  Room  9316,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  will  be  available  for 
review  by  the  public  at  this  address 
from  9  a.m.  to  5  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  B.  McBride,  Deputy  Chief 
Counsel.  Office  of  Chief  Counsel,  (202) 
366-4063. 

SUPPLEMENTARY  INFORMATION:  The  Buy 
American  Act  of  1933,  41  U.S.C  10  a- 
d,  established  a  preference  for 
domestically  produced  goods  in  direct 
federal  procurements.  The  first  Buy 
America  legislation  applicable  to  the 
expenditure  of  federal  funds  by 
recipients  under  FTA  and  Federal 
Highway  Administration  (FHWA)  grant 
programs  was  enacted  in  1978:  section 
401  of  the  Surface  Transportation 
Assi-stance  Act  of  1978  (Pub.  L.  95-599, 
92  Stat.  2689)  established  a  domestic 
preference  for  "articles,  materials, 
supplies  mined,  produced,  or 
manufactured"  in  the  United  States  and 
costing  more  than  $500,000. 

In  January  1983,  Congress  repealed 
section  401  and  substituted  section  165 
of  the  Surface  Transportation  Assistance 
Act  of  1982,  Pub.  L.  No.  97-424,  96  Stat. 
2097.  This  action,  among  other  things, 
eliminated  the  $500,000  threshold. 
Congress  prohibited  the  expenditure  of 
FTA  or  FHWA  funds  on  steel,  cement, 
and  "manufactured  products,"  but  as 
discussed  below,  included  four 
exceptions  permitting  the  statute  to  be 
waived.  In  1984,  Congress  removed 
cement  from  section  165,  and  in  1991 


added  iron  (see  section  337  of  the 
Surface  Transpwrtation  Assistance  and 
Uniform  Relocation  Act  of  1987  (Pub.  L. 
100-17,  101  Stat.  32)  and  section  1048 
of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-204. 105  Stat.  1914)). 

Now  codified  at  49  U.S.C  5323(j).  the 
Buy  America  requirement  that  applies 
to  purchases  made  with  Federal  transit 
and  highway  funds  provides  as  follows: 

(j)  BUY  AMERICA.— (1)  The  Secretary  of 
Transportation  may  obligate  an  amount  that 
may  be  appropriated  to  carry  out  this  chapter 
for  a  project  only  if  the  steel,  iron,  and 
manufactured  goods  used  in  the  project  an 
produced  in  the  United  States. 

(2)  The  Secretary  of  Transpcutation  may 
waive  paragraph  (i)  of  this  subsection  if  the 
Secretary  finds  that — 

(A)  Applying  paragraph  (1)  would  be 
inconsistent  with  the  public  interest; 

(B)  The  steel,  iron,  and  goods  produced  in 
the  United  States  are  not  produced  in  a 
sufficient  and  reasonably  available  amount  or 
are  not  of  a  satisfactory  quality. 

(C)  When  procuring  rolling  stock 
(including  train  control,  communication,  and 
traction  power  equipment)  under  this 
chapter — 

(i)  The  cost  of  components  and 
subcomponents  produced  in  the  United 
States  is  more  that  60  percent  of  the  cost  of 
all  components  of  the  rolling  stock;  and 

(ii)  Final  assembly  of  the  rolling  stock  has 
occurred  in  the  United  States:  or 

(D)  Including  domestic  material  will 
increase  the  cost  of  the  overall  project  by 
more  than  25  percent. 

FTA  has  issued  regulations 
implementing  this  provision  at  49  CFR 
Part  661.  These  regulations  specify  that 
"for  a  manufactured  product  to  be 
considered  produced  in  the  United 
States:  (1)  Ail  of  the  manufacturing 
processes  for  the  product  must  take 
place  in  the  United  States;  and  (2)  all 
items  or  material  used  in  the  product 
must  be  of  United  States  origin."  49  CFR 
661.5(d).  This  definition  is  diflerent 
from  the  regulation  implementing  the 
1933  Buy  American  Act  which  requires 
that  manufactured  products  contain 
only  a  51  percent  domestic  content. 

In  this  global  economy,  it  is  nearly 
impossible  to  find  manufactured 
products  that  are  entirely  domestic. 
Consequently,  FTA  receives  Buy 
America  waiver  requests  for  thousands 
of  items,  the  great  majority  for  reasons 
of  nonavailability  under  section 
(j)(2)(B),  with  a  few  based  on  price 
differential  under  section  (j)(2)(D).  (In 
Appendix  A  to  49  CFR  661.7,  FTA 
adopted  the  waivers  granted  under  the 
Buy  American  Act  of  1933  (41  U.S.C  10 
a-d)  and  included  public  interest 
waivers  under  section  (j)(2)(A)  for 
microcomputer  equipment,  certain 
Chrysler  vehicles  assembled  in  Canada, 
and  spare  parts  when  purchased  as  part 


of  a  rolling  stock  procurement.)  As  a 
general  rule,  most  grantees  have  many 
more  procurements  for  small  items  (han 
for  large  items.  Thus,  most  waivers 
granted  by  FTA  are  based  on  the 
nonavailability  of  items  such  as  office 
supplies  (e.g.,  pens,  paperclips)  and 
maintenance  items  (e.g.,  screws, 
bearings,  small  vehicle  replacement 
parts,  consumables).  Many  involve 
purchases  of  less  than  $20,  with  unit 
prices  under  one  dollar  and  often  less 
than  one  cent.  These  types  of  things  are 
generally  purchased  with  Federal  and 
local  operating  assistance  funds. 

The  volume  of  these  waiver  requests 
has  resulted  in  significant  delays  in 
grantees'  procurement  processes.  They 
consume  an  inordinate  amount  of 
grantee  staff  time,  since  documentation 
for  each  waiver  request  must  be 
developed  and  submitted  to  FTA,  where 
it  is  reviewed  and  acted  on.  Large 
grantees  handle  thousands  of  individual 
procurements  each  year.  Several 
grantees  state  that  in  order  to  comply 
with  the  FTA  Buy  America 
requirements,  procurement  staffs  have 
been  increased. 

One  mid-sized  grantee  has  written 
that  it  processes  more  than  1,000 
purchase  orders  each  month.  Such 
procurements,  if  subjected  to  Buy 
America  scrutiny,  could  theoretically 
result  in  the  generation  of  more  than 
12,000  internal  documents  annually  and 
an  estimated  1,500  requests  for  waivers. 
To  fully  comply  with  the  requirement 
(for  procurements  of  less  than  $10,000), 
this  grantee  estimated  that  its 
purchasing  department  staff  would  have 
to  be  increased  by  2-3  persons, 
increasing  staff  costs  in  excess  of 
$100,000;  two  fax  machines  with  phone 
lines  would  have  to  be  procured,  with 
a  one-time  cost  in  excess  of  $2,000  and 
annual  telephone  costs  in  excess  of 
$1,200;  and  its  computerized  stock 
order  system  would  have  to  be  revised 
to  recognize  and  track  each  order  to 
make  sure  it  meets  the  requirement,  at 
a  cost  in  excess  of  $10,000.  Modifying 
its  purchase  procedures  to  meet  the 
requirement  would  require  reducing  the 
number  of  purchase  orders  by  ordering 
larger  quantities.  However,  the  grantee 
explained,  good  business  practice 
dictates  that  inventories  be  kept  at  the 
lowest  level  possible  for  several  reasons, 
including  loss  prevention  control, 
minimizing  cash  in  inventory, 
maintaining  purchasing  flexibility  to 
take  advantage  of  product  changes  and 
improvements,  space  restrictions  for 
storage,  and  shelf  life.  The  grantee  also 
noted  that  buying  all  items  in  large 
quantities  also  can  work  against  good 
faith  attempts  to  include  disadvantaged 


business  participation  in  the  bidding 
process. 

Grantees  have  cited  other  reasons  for 
their  assertion  that  compliance  with 
FTA's  current  Buy  America  nile  is 
unduly  difficult  and  burdensome: 

•  Small  Purchase  Procedures. 
Grantees  do  not  routinely  accumulate 
the  documentation  necessary  to  justify  a 
waiver  of  the  Buy  America  requirements 
when  procuring  goods  in  accordance 
with  their  small  purchase  procedures,  as 
allowed  by  49  CFR  Part  18.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (known  as  the 
"common  grant  rule").  These  small 
purchase  procedures  were  meant  to 
reduce  paperwork  and  facilitate 
grantees'  effective  and  efficient 
procurement  of  goods.  Because 
documentation  needed  to  request  a 
waiver  is  usually  not  required  or 
compatible  with  such  procedures,  the 
requirement  to  request  a  waiver  is  often 
overlooked.  Strict  compliance  with  the 
FTA  rule  would  necessitate  creation  of 
documentation  not  normally  needed  for 
business  reasons,  preclude  the  use  of 
oral  quotes  where  normally  appropriate, 
and  make  the  use  of  purchase  orders 
difficult.  Moreover,  since  the  rule 
precludes  granting  a  waiver  until  after 
receipt  of  bids,  grantees  are  forced  to 
repeat  written  waiver  requests  for  the 
same  item,  even  when  it  is  evident  that 

a  domestic  product  will  not  be  offered. 

•  State  or  Local  Purchasing 
Procedures.  Since  many  small  to  mid- 
size transit  properties  and  most  states 
are  required  to  use  a  local  or  state 
purchasing  department  for  purchasing 
supplies,  they  have  little  control  over 
the  procedures  used.  To  comply  with 
the  FTA  Buy  America  requirements, 
they  must  create  duplicative  local 
procurement  procedures,  thereby 
incurring  delays  and  increasing  the  cost 
of  their  procurements.  Ironically,  one 
State  has  reported  that  it  cannot  take 
advantage  of  the  State  Highway 
Department  purchasing  office  since  the 
State  Highway  Department  complies 
with  the  FHWA  rule.  23  CFR  635.410, 
which  is  inconsistent  with  the  FTA  rule. 

•  Vendor  Problems.  Compliance  with 
the  FTA  Buy  America  requirements  has 
also  been  a  problem  for  vendors  who 
supply  the  small  items  grantees  need  for 
their  routine  operations.  In  many 
instances,  such  vendors  are  distributors 
and  suppliers  rather  than 
manufacturers;  accordingly,  they  cannot 
reasonably  be  expected  to  know 
whether  the  items  being  procured  are 
produced  in  the  United  States  or  not. 
ilowever,  under  the  FTA  rule,  all 
vendors  must  execute  a  certification  of 
either  compliance  or  noncompliance; 


for  this  purpose,  some  grantees  have 
included  a  compliance  certification  on 
all  purchase  orders.  If  a  vendor  declines 
to  sign  the  certification,  the  grantee  will 
not  do  business  with  that  vendor.  This 
approach  protects  the  grantee,  but  puts 
a  vendor  at  risk.  Many  vendors  refuse  to 
certify  compliance  with  the  Buy 
America  rule  when  they  do  not  know 
the  content  of  the  products  they  are 
supplying.  Some  even  refuse  to  deal 
with  the  FTA  grantee,  thus  reducing 
competition.  In  any  case,  if  the  vendor 
does  not  certify  compliance,  the  grantee 
is  obliged  to  con.sider  the  product  non- 
domestic  and  to  seek  a  waiver  from  FTA 
for  its  purchase. 

•  Confusion  with  1933  Buy  American 
Act.  Grantees  also  report  that  some 
vendors  certify  compliance  with  the 
Buy  America  requirement  believing  it  to 
be  the  same  as  the  1933  Buy  American 
Act,  which  requires  manufactured 
products  to  be  51  percent  domestic  in 
content.  This  is  contrary  to  the  FTA 
regulation,  which  requires  a  100  percent 
domestic  content.  Indeed,  there  are 
instances  where  grantees  themselves  do 
not  know  that  the  FTA  regulation 
requires  100  percent  domestic  content 
for  a  manufactured  product  to  be 
domestic.  Until  or  unless  there  is  a 
complaint,  the  grantee  will  not  look 
behind  the  certification  to  verify  that  the 
person  who  signed  it  understood  the 
requirement.  Thus,  one  is  not  always 
certain  that  a  Buy  America  certification 
is  correct  or  that  the  bids  are  being 
judged  by  the  same  standard. 

Today's  action  is  consistent  with  and 
responsive  to  President  Clinton's 
initiative  to  reinvent  government, 
known  as  the  National  Performance 
Review,  and  three  recent  actions 
designed  to  simplify  government 
procedures,  especially  as  to  small 
purchases.  The  first  is  Executive  Order 
12931  of  October  13. 1994.  Federal 
Procurement  Reform,  which  requires 
that  Federal  agencies  review  their 
procurement  requirements  with  a  view 
to  streamlining  them.  The  second  is  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA),  enacted  October  13, 1994, 
which  has  as  two  of  its  major 
streamlining  features  the  creation  of  a 
Simplified  Acquisition  Threshold  of 
$100,000  to  replace  the  existing  $25,000 
small  purchase  threshold  and  the 
exemption  of  "micro-purchases" 
(purchases  valued  at  $2,500  or  less) 
from  the  provisions  of  the  1933  Buy 
American  Act.  On  December  15, 1994. 
the  Department  of  Defense,  the  General 
Services  Administration  and  the 
National  Aeronautics  and  Space 
Administration  issued  an  interim  rule 
implementing  FASA  (59  FR  6478R. 
December  15, 1994).  The  third  is  a 


proposal  by  the  Office  of  Management 
and  Budget  (0MB)  to  apply  the 
$100,000  Simplified  Acquisition 
Threshold  for  direct  Federal  purchaser"; 
to  purchases  by  Federal  recipients  of 
financial  assistance  under  the  common 
grant  rule  at  49  CFR  Part  18.36  (59  FR 
53705.  October  5,  1994).  FTA  also  nott.-s 
that  the  Federal  Highway 
Administration  (FHWA),  in 
administering  the  same  statute  as  FTA. 
already  provides  a  general  waiver  if  the 
cost  of  foreign  materials  does  not  exceed 
$2,500. 

Public  Interest  Waiver 

In  light  of  these  considerations,  FT.\ 
believes  that  applir^ition  of  it<:  Buy 
America  rule  to  micro-purchases  is  not 
consistent  with  the  public  interest; 
accordingly.  FT.^  hereby  issues  a 
general  public  interest  waiver  under  49 
U.S.C.  §  5323(j)(2)(A)  and  49  CFR 
661.7(b)  to  exempt  from  its  Buy  Americ.i 
requirements  all  purchases  made  with 
FTA  financial  assistance,  including 
capital,  planning,  and  operating 
assistance,  where  the  cost  of  the 
purchase  is  $2,500  or  less.  This 
exemption  covers  many  of  the  ver\- 
small  purchases  made  by  FTA  grantees, 
including  office  and  janitorial  supplies 
and  furnishings,  maintenance  supplies 
and  equipment,  and  other  small  items. 
The  goal  of  this  public  interest  waiver 
is  to  eliminate  some  of  the  procurement 
delays,  "red  tape,"  and  paperwork  from 
FTA  grantees'  procurement  processes. 
To  further  .serve  the.se  purposes,  FTA, 
elsewhere  in  today's  Federal  Register. 
proposes  a  waiver  for  small  purchases 
as  defined  in  the  common  grant  rule.  49 
CFR  18.36(d),  and  for  purchases  with 
operating  assistance. 

Request  for  Comments 

FTA  welcomes  comment  on  this  grant 
of  a  general  public  interest  waiver. 

List  of  Subjects  in  49  CFR  Part  661 

Buy  America. 

For  the  reasons  set  out  above,  FTA 
amends  49  CFR  Part  661  as  follows: 

PART  661— BUY  AMERICA 
REQUIREMENTS-SURFACE 
TRANSPORTATION  ASSISTANCE  ACT 
OF  1982,  AS  AMENDED 

1.  The  authority  citation  for  part  061 
is  revised  to  read  as  follows: 

Aulhoritv:  Sec.  165.  Pub.  L.  97-424,  as 
amended  bV  Sec.  337.  Pub.  L.  100-17  (49 
U.S.C.  532.i()ll;  49  CFK  1.51. 

2.  Appendix  A  to  §  661.7  is  amendetl 
by  adding  a  new  paragraph  (e)  as 
follows: 
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Appendix  A  to  §  661.7— General 
Waivers 


(e)  Under  the  provisions  of  §661. 7(b)  of 
this  part,  all  purchases  where  the  cost  is 
S2,500  or  less  are  exempt  from  the 
requirements  of  this  part. 

Issued  on:  March  10. 1995. 
Gordon  f.  Linton, 
Administrator 
IFR  Doc.  95-6387  Filed  J-14-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  661 
[Docket  No.  94-A] 
RIN  2132-AA42 

Buy  America  Requirements 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  proposed  waiver  from 
Buy  America  requirements  for  small 
purchases  and  for  purchases  with 
operating  assistance. 

SUMMARY:  FTA  proposes  to  issue  a 
public  interest  waiver  from  the  Buy 
America  requirements  for  "small 
purchases"  (as  defined  in  the  "common 
grant  rule")  by  FTA  grantees  and  made 
with  capital  and  planning  assistance 
and  for  all  purchases  by  FTA  grantees 
made  with  operating  assistance. 
DATES:  Comments  must  be  received  by 
May  15. 1995. 

ADDRESSES:  Comments  should  be 
addressed  to:  Federal  Transit 
Administration,  Office  of  Chief  Counsel. 
Docket  No.  94-A,  Room  9316,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Comments  will  be  available  for 
review  by  the  public  at  this  address 
from  9:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  B.  McBride.  Deputy  Chief 
Counsel.  Office  of  Chief  Counsel.  (202) 
366-4063. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  today's  Federal  Register.  FTA 
provides  notice  of  its  issuance  of  a 
public  interest  waiver  for  micro- 
purchases  (i.e.,  those  purchases  where 
the  cost  is  $2,500  or  less)  by  FTA 
grantees.  In  this  notice,  to  ftirther  serve 
the  same  purposes,  FTA  proposes  to 
issue  a  public  interest  waiver  from  the 
Buy  America  requirements  for  "small 
purchases"  (as  defined  in  the  "common 
grant  rule")  by  FTA  grantees  made  with 
capital  and  planning  assistance  and  for 
all  purchases  by  FTA  grantees  made 
with  operating  assistance. 

The  Buy  American  Act  of  1933. 41 
U.S.C.  lOa-d,  established  a  preference 
for  domestically  produced  goods  in 
direct  federal  procurements.  The  first 
Buy  America  legislation  applicable  to 
the  expenditure  of  federal  hinds  by 
recipients  under  FTA  and  Federal 
Highway  Administration  (FHWA)  grant 
programs  was  enacted  in  1978:  section 
401  of  the  Surface  Transportation 
Assistance  Act  of  1978  (Pub.  L.  95-599. 
92  Stat.  2689)  established  a  domestic 
preference  for  "articles,  materials. 


supplies  mined,  produced,  or 
manufactured"  in  the  United  States  and 
costing  more  than  $500,000. 

In  January  1983,  Congress  repealed 
section  401  and  substituted  section  165 
of  the  Surface  Transportation  Assistance 
Act  of  1982.  Pub.  L.  No.  97-424.  96  Stat. 
2097.  This  action,  among  other  things, 
eliminated  the  $500,000  threshold. 
Congress  prohibited  the  expenditure  of 
FTA  or  FHWA  funds  on  steel,  cement, 
and  "manufactured  products,"  but  as 
discussed  below,  included  four 
exceptions  permitting  the  statute  to  be 
waived.  In  1984,  Congress  removed 
cement  from  section  165,  and  in  1991 
added  iron  (s  e  section  337  of  the 
Surface  Transportation  Assistance  and 
Uniform  Relocation  Act  of  1987  (Pub.  L. 
100-17, 101  Stat.  32)  and  section  1048 
of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-204, 105  Stat.  1914)). 

Now  codified  at  49  U.S.C.  5323(j),  the 
Buy  America  requirement  that  applies 
to  purchases  made  with  Federal  transit 
and  highway  funds  provides  as  follows: 

(j)  BUY  AMERICA.— (1)  The  Secretary  of 
Transportation  may  obligate  an  amount  that 
may  be  appropriated  to  carry  out  this  chapter 
for  a  project  only  if  the  steel,  iron,  and 
manufactured  goods  used  in  the  project  are 
produced  in  the  United  States. 

(2)  The  Secretary  of  Transportation  may 
waive  paragraph  (1)  of  this  subsection  if  the 
Secretary  finds  that — 

(A)  Applying  paragraph  (1)  would  bo 
inconsistent  with  the  public  interest: 

(B)  The  steel,  iron,  and  goods  produced  in 
the  United  States  are  not  produced  in  a 
sufficient  and  reasonably  available  amount  or 
are  not  of  a  satisfactory  quality; 

(C)  When  procuring  rolling  stocic 
(including  train  control,  communication,  and 
traction  power  equipment)  under  this 
chapter — 

(i)  The  cost  of  components  and 
sut)components  produced  in  the  United 
States  is  more  that  60  percent  of  the  cost  of 
all  components  of  the  rolling  stock;  and 

(ii)  Final  assembly  of  the  rolling  stock  has 
occurred  in  the  United  States;  or 

(D)  Including  domestic  material  will 
increase  the  cost  of  the  overall  project  by 
more  than  25  percent. 

FTA  has  issued  regulations 
implementing  this  provision  at  49  CFR 
Part  661.  These  regulations  specify  that 
"for  a  manufactured  product  to  be 
considered  produced  in  the  United 
States:  (1)  All  of  the  manufacturing 
processes  for  the  product  must  take 
place  in  the  United  States;  and  (2)  all 
items  or  material  used  in  the  product 
must  be  of  United  States  origin."  49  CFR 
661.5(d).  This  definition  is  different 
from  the  regulation  implementing  the 
1933  Buy  American  Act  which  requires 
that  manufactured  products  contain 
only  a  51  percent  domestic  content. 


In  this  global  economy,  it  is  nearly 
impossible  to  find  manufactured 
products  that  are  entirely  domestic. 
Consequently,  FTA  receives  Buy 
America  waiver  requests  for  thousands 
of  items,  the  great  majority  for  reasons 
of  nonavailability  under  section 
(j)(2)(B),  with  a  few  based  on  price 
differential  under  section  (j)(2)(D).  (In 
Appendix  A  to  49  CFR  661.7,  FTA 
adopted  the  waivers  granted  under  the 
Buy  American  Act  of  1933  (41  U.S.C. 
lOa-d)  and  included  public  interest    - 
waivers  under  section  (j)(2)(A)  for 
microcomputer  equipment,  certain 
Chrysler  vehicles  assembled  in  Canada, 
and  spare  parts  when  purchased  as  part 
of  a  rolling  stock  procurement.)  As  a 
general  rule,  most  grantees  have  many 
more  procurements  for  small  items  than 
for  large  items.  Thus,  most  waivers 
granted  by  FTA  are  based  on  the 
nonavailability  of  items  such  as  office 
supplies  (e.g.,  pens,  paperclips)  and 
maintenance  items  (e.g.,  screws, 
bearings,  small  vehicle  replacement 
parts,  consumables).  Many  involve 
purchases  of  less  than  $20,  with  unit 
prices  under  one  dollar  and  often  less 
than  one  cent.  These  types  of  things  are 
generally  purchased  with  Federal  and 
local  operating  assistance  funds. 

The  volume  of  these  waiver  requests 
has  resulted  in  significant  delays  in 
grantees'  procurement  processes.  They  . 
consume  an  inordinate  amount  of 
grantee  staff  time,  since  documentation 
for  each  waiver  request  must  be 
developed  and  submitted  to  FTA,  where 
it  is  reviewed  and  acted  on.  Large 
grantees  handle  thousands  of  individual 
procurements  each  year.  Several 
grantees  state  that  in  order  to  comply 
with  the  FTA  Buy  America 
requirements,  procurement  staffs  have 
been  increased. 

One  mid-sized  grantee  has  written 
that  it  processes  more  than  1,000 
purchase  orders  each  month.  Such 
procurements,  if  subjected  to  Buy 
America  scrutiny,  could  theoretically 
result  in  the  generation  of  more  than 
12,000  internal  documents  annually  and 
an  estimated  1,500  requests  for  waivers. 
To  fully  comply  with  the  requirement 
(for  procurements  of  less  than  $10,000), 
this  grantee  estimated  that  its 
purchasing  department  staff  would  have 
to  be  increased  by  2-3  persons, 
increasing  staff  costs  in  excess  of 
$100,000;  two  fax  machines  with  phone 
lines  would  have  to  be  procured,  with 
a  one-time  cost  in  excess  of  $2,000  and 
annual  telephone  costs  in  excess  of 
$1,200;  and  its  computerized  stock 
order  system  would  have  to  be  revised 
to  recognize  and  track  each  order  to 
make  sure  it  meets  the  requirement,  at 
a  cost  in  excess  of  $10,000.  Modifying 


its  purchase  procedures  to  meet  the 
requirement  would  require  reducing  the 
number  of  purchase  orders  by  ordering 
larger  quantities.  However,  the  grantee 
explained,  good  business  practice 
dictates  that  inventories  be  kept  at  the 
lowest  level  possible  for  several  reasons, 
including  loss  prevention  control, 
minimizing  cash  in  inventory, 
maintaining  purchasing  flexibility  to 
take  advantage  of  product  changes  and 
improvements,  space  restrictions  for 
storage,  and  shelf  life.  The  grantee  also 
noted  that  buying  all  items  in  large 
quantities  also  can  work  against  good 
faith  attempts  to  include  disadvantaged 
business  participation  in  the  bidding 
process. 

Grantees  have  cited  other  reasons  for 
their  assertion  that  compliance  with 
FTA's  current  Buy  America  rule  is 
unduly  difficult  and  burdensome: 

•  Small  Purchase  Procedures. 
Grantees  do  not  routinely  accumulate 
the  documentation  necessary  to  justify  a 
waiver  of  the  Buy  America  requirements 
when  procuring  goods  in  accordance 
with  their  small  purchase  procedures,  as 
allowed  by  49  CFR  Part  18,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (known  as  the 
"common  grant  rule").  These  small 
purchase  procedures  were  meant  to 
reduce  paperwork  and  facilitate 
grantees'  effective  and  efficient 
procurement  of  goods.  Because 
documentation  needed  to  request  a 
waiver  is  usually  not  required  or 
compatible  with  such  procedures,  the 
requirement  to  request  a  waiver  is  often 
overlooked.  Strict  compliance  with  the 
FTA  rule  would  necessitate  creation  of 
documentation  not  normally  needed  for 
business  reasons,  preclude  the  use  of 
oral  quotes  where  normally  appropriate, 
and  make  the  use  of  purchase  orders 
difficult.  Moreover,  since  the  rule 
precludes  granting  a  waiver  until  after 
receipt  of  bids,  grantees  are  forced  to 
repeat  written  waiver  requests  for  the 
same  item,  even  when  it  is  evident  that 
a  domestic  product  will  not  be  offered. 

•  State  or  Local  Purchasing 
Procedures.  Since  many  small  to  mid- 
size transit  properties  and  most  states 
are  required  to  use  a  local  or  state 
purchasing  department  for  purchasing 
supplies,  they  have  little  control  over 
the  procedures  used.  To  comply  with 
the  FTA  Buy  America  requirements, 
they  must  create  dupficative  local 
prociirement  procedures,  thereby 
incurring  delays  and  increasing  the  cost 
of  their  procurements.  Ironically,  one 
State  has  reported  that  it  cannot  take 
advantage  of  the  State  Highway 
Department  purchasing  office  since  the 
State  Highway  Department  complies 


with  the  FHWA  rule,  23  CFR  635.410, 
which  is  inconsistent  with  the  FTA  rule. 
•  Vendor  Problems.  Compliance  with 
the  FTA  Buy  America  requirements  has 
also  been  a  problem  for  vendors  who 
supply  the  small  items  grantees  need  for 
their  routine  operations.  In  many 
instances,  such  vendors  are  distributors 
and  suppliers  rather  than 
manufacturers;  accordingly,  they  cannot 
reasonably  be  expected  to  know 
whether  the  items  being  procured  are 
produced  in  the  United  States  or  not. 
However,  under  the  FTA  rule,  all 
vendors  must  execute  a  certification  of 
either  compliance  or  noncompliance; 
for  this  purpose,  some  grantees  have 
included  a  compliance  certification  on 
all  purchase  orders.  If  a  vendor  declines 
to  sign  the  certification,  the  grantee  will 
not  do  business  with  that  vendor.  This 
approach  protects  the  grantee,  but  puts 
a  vendor  at  risk.  Many  vendors  refuse  to 
certify  compliance  with  the  Buy 
America  rule  when  they  do  not  know 
the  content  of  the  products  they  are 
supplying.  Some  even  refuse  to  deal 
with  the  FTA  grantee,  thus  reducing 
competition.  In  any  case,  if  the  vendor 
does  not  certify  compliance,  the  grantee 
is  obliged  to  consider  the  product  non- 
domestic  and  to  seek  a  waiver  from  FTA 
for  its  purchase. 

•  Confusion  with  1933  Buy  American 
Act.  Grantees  also  report  that  some 
vendors  certify  compliance  with  the 
Buy  America  requirement  believing  it  to 
be  the  same  as  the  1933  Buy  American 
Act,  which  requires  manufactured 
products  to  be  51  percent  domestic  in 
content.  This  is  contrary  to  the  FTA 
regulation,  which  requires  a  100  percent 
domestic  content.  Indeed,  there  are 
instances  where  grantees  themselves  do 
not  know  that  the  FTA  regulation 
requires  100  percent  domestic  content 
for  a  manufactured  product  to  be 
domestic.  Until  or  unless  there  is  a 
complaint,  the  grantee  will  not  look 
behind  the  certification  to  verify  that  the 
person  who  signed  it  understood  the 
requirement.  Thus,  one  is  not  always 
certain  that  a  Buy  America  certification 
is  correct  or  that  the  bids  are  being 
judged  by  the  same  standard. 

Today  s  action  is  consistent  with  and 
responsive  to  President  Clinton's 
initiative  to  reinvent  government, 
known  as  the  National  Performance 
Review,  and  three  recent  actions 
designed  to  simplify  government 
procedures,  especially  as  to  small 
purchases.  The  first  is  Executive  Order 
12931  of  October  13, 1994,  Federal 
Procurement  Reform,  which  requires 
that  Federal  agencies  review  their 
procurement  requirements  with  a  view 
to  streamlining.them.  The  second  is  the 
Federal  Acquisition  Streamlining  Act  of 


1994  (FASA),  enacted  October  13, 1994. 
which  has  as  two  of  its  major 
streamlining  features  the  creation  of  a 
Simplified  Acquisition  Threshold  of 
$100,000  to  replace  the  existing  $25,000 
small  purchase  threshold  and  the 
exemption  of  "micro-purchases" 
(purchases  valued  at  $2,500  or  less) 
from  the  provisions  of  the  1933  Buy 
American  Act.  On  December  15. 1994. 
the  Department  of  Defense,  the  General 
Services  Administration  and  the 
National  Aeronautics  and  Space 
Administration  issued  an  interim  rule 
implementing  FASA  (59  FR  64786, 
December  15, 1994).  The  third  is  a 
proposal  by  the  Office  of  Management 
and  Budget  (O.MB)  to  apply  the 
$100,000  Simplified  Acquisition 
Threshold  for  direct  Federal  purchases 
to  purchases  by  Federal  recipients  of 
financial  assistance  under  the  common 
grant  rule  at  49  CFR  Part  18.36  (59  FR 
53705,  October  5, 1994).  FTA  also  notes 
that  the  Federal  Highway 
Administration  (FHWA),  in 
administering  the  same  statute  as  FTA. 
already  provides  a  general  waiver  if  the 
cost  of  foreign  materials  does  not  exceed 
$2,500. 

Public  Interest  Waiver 

In  light  of  these  considerations.  FTA 
believes  that  application  of  its  Buy 
America  rule  to  small  purchases  is  not 
consistent  with  the  public  interest; 
accordingly,  FTA  proposes  to  issue  a 
general  public  interest  waiver  under  49 
U.S.C.  §  5323(j)(2)(A)  and  49  CFR 
§  661.7(b)  to  exempt  from  its  Buy 
America  requirements  all  "small 
purchases"  (as  defined  in  the  common 
grant  rule.  49  CFR  18.36(d))  made  by  its 
grantees  with  FTA  financial  assistance, 
including  capital,  plarming,  and 
operating  assistance  and  all  purchases 
by  FTA  grantees  with  operating 
assistance.  This  exemption  would  cover 
many  small  purchases  made  by  FTA 
grantees.  The  goal  of  this  public  interest 
waiver  is  to  eliminate  some  of  the 
procurement  delays,  "red  tape."  and 
paperwork  from  FTA  grantees' 
procurement  processes. 

Request  for  Conunents 

FTA  requests  comment  on  this 
proposal  to  grant  a  general  public 
interest  waiver.  After  consideration  of 
all  comments,  FTA  will  publish  notice 
in  the  Federal  Register  of  its  action. 

Issued  on:  March  10, 1995. 
Gordon  J.  Linton, 

Administrator. 

IFR  Doc.  95-6386  Filed  3-14-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[SWH-FRL-5172^ 

Paper  Products  Recovered  Materials 
Advisory  Notice 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  today  is  providing  notice  of  the 
availability  of  a  draft  Paper  Products 
Recovered  Materials  Advisory  Notice 
and  "Draft  Paper  Products  RMAN— 
Supporting  Analyses."  This  action  will 
promote  paper  recycling  by  using 
government  procurement  to  expand 
markets  for  recovered  paper.  Under 
section  6002  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
EPA  designates  items  that  are  or  can  be 
made  with  recovered  materials  and 
provides  recommendations  for 
government  procurement  of  these  items. 
In  1988.  EPA  designated  the  category  of 
paper  and  paper  products  and 
recommended  minimum  recovered 
materials  content  levels  for  items  within 
this  category  that  are  commonly 
purchased  by  government  agencies. 
Today,  EPA  is  issuing  draft  revisions  to 
the  1988  recommendations.  EPA  also 
addresses  issues  raised  by  paper 
manufacturers,  merchants,  and 
purchasers  as  they  have  been 
implementing  the  1988 
recommendations. 
DATES:  EPA  will  accept  public 
comments  on  the  recommendations 
contained  in  the  draft  Paper  Products 
Recovered  Materials  Advisory  Notice 
until  May  15, 1995.  Both  written  and 
electronic  comments  must  be  submitted 
on  or  before  this  date. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  comments, 
referencing  docket  F-95-PPRN-FFFFF. 
to  the  RCRA  Information  Center  (5305). 
U.S.  EPA,  401  M  Street  SW., 
Washington,  DC  20460. 

Commenters  wishing  to  submit 
Confidential  Business  Information  (CBI) 
should  submit  an  original  and  two 
copies  of  the  CBI.  referencing  docket  F- 
95-PPRN-FFFFF,  under  separate  cover 
to  the  Document  Control  Officer  (5305), 
U.S.  EPA.  401  M  Street  SW., 
Washington,  DC  20460. 

Comments  may  also  be  submitted 
electronically  by  sending  eiet.tronic 
mail  (e-mail)  through  the  Internet 
Sy.stem  to:  RCRA- 

Docket@epamail.epa.gov.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


The  comments  should  be  identified  by 
docket  number  F-95-PPRN-FFFFF. 
Further  information  on  submitting 
comments  electronically  is  provided 
below  in  the  section  entitled  "Electronic 
Filing  of  Comments." 

Public  comments  and  relevant 
documents  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  in  room  M2616,  at  the  EPA 
address  listed  above.  The  RIC  is  open 
from  9  am  to  4  pm,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  the  public 
must  make  an  appointment  by  calHng 
(202)  260-9327.  Materials  may  be 
copied  for  50.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
"Draft  Paper  Products  RMAN— 
Supporting  Analyses"  is  the  primary 
supporting  doci\ment  for  the  draft  Paper 
Products  Recovered  Materials  Advisory 
Notice  (RM.\N).  Both  the  Federal 
Register  notice  and  the  supporting 
document  will  be  available  in  electronic 
format  on  the  Internet  System  through 
the  EPA  Public  Access  Ser\'er  at 
gopher.epa.gov.  For  a  paper  copy  of  the 
Federal  Register  notice  or  "Draft  Paper 
Products  RMAN — Supporting 
Analyses,"  please  contact  the  RCRA 
Hotline  at  800-424-9346.  or.  in  the 
Washington,  DC  metropolitan  area, 
(703)  412-9810.  Paper  copies  also  are 
available  in  the  RCRA  Docket  at  the 
address  listed  in  the  previous  section. 
For  technical  information  regarding 
the  recommendations  in  today's  notice, 
contact  Dana  Arnold  of  the  Recycling 
Section  in  EPA's  Office  of  Solid  Waste 
at (703)  308-7279. 

ELECTRONIC  FIUNG  OF  COMMENTS:  As  part 
of  an  interagency  "streamlining" 
initiative,  EPA  is  experimenting  with 
electronic  submission  of  public 
comments  through  the  Internet,  in 
addition  to  accepting  comments  in 
traditional  written  form.  This  notice  is 
one  of  the  actions  selected  by  EPA  for 
this  experiment.  From  the  experiment, 
EPA  will  learn  how  electronic 
commenting  works,  and  any  problems 
that  arise  can  be  addressed  before  EPA 
adopts  electronic  commenting  more 
broadly  in  its  rulemaking  activities. 
Electronic  comment  through  the 
Internet  raises  some  novel  issues. 
Persons  who  comment  on  this 
document  should  be  aware  that  this 
experimental  electronic  commenting  is 
administered  on  a  completely  public 
system.  Therefore,  any  personal 
information  included  in  comments  and 
the  electronic  mail  addresses  of  those 
who  make  comments  electronically  are 
automatically  available  to  anyone  el.se 
who  views  these  comments. 


Similarly,  since  all  electronic 
comments  are  available  to  all  users, 
commenters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  Confidential  Business 
Information  (CBI).  Such  information 
should  be  submitted  only  in  uTiting  as 
described  above  under  ADDRESSES. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  convert  all  documents  received 
electronically  into  printed  paper  form  as 
they  are  received  and  will  place  the 
paper  copies  in  the  official  record, 
which  will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  in  the  RCRA  docket  (see 
ADDRESSES  above).  (Comments 
submitted  on  paper  will  not  be 
transferred  to  electronic  format.  The.se 
comments  may  be  viewed  only  in  the 
RCRA  docket  as  described  abo^  e  ) 

Because  the  electronic  commf  nt 
process  is  still  experimental,  EPA 
cannot  guarantee  that  all  electronic 
comments  can  be  accurately  converted 
to  printed  paper  form.  If  EPA  becomes 
aware  of  any  problems  with  the  receipt 
of  the  electronic  file  or  with  its  transfer 
to  paper,  the  Agency  will  attempt  to 
contact  the  commenter  to  request  that 
the  comment  be  resubmitted  in 
electronic  or  written  form. 

Some  commenters  may  choose  to 
submit  identical  comments  in  both 
electronic  and  written  form  to  ensure 
accuracy.  In  these  instances,  EPA 
requests  that  commenters  clearly  note  in 
both  the  electronic  and  written 
submissions  that  the  comments  are 
duplicated  in  the  other  medium.  This 
uill  assist  EPA  in  processing  and  filing 
the  comments  during  the  open  comment 
period. 

As  with  written  comments,  EPA  will 
not  attempt  to  verify  the  identities  of 
electronic  commenters  or  to  review  the 
accuracy  of  electronic  comments.  EPA 
will  take  such  commenters  and 
connnents  at  face  value.  Electronic  and 
written  comments  will  be  placed  in  the 
official  record  without  any  editing  or 
change  by  EPA  e.xcept  to  the  extent 
changes  occur  in  the  process  of 
converting  electronic  comments  to 
printed  paper  form. 

If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  notice,  EPA 
will  do  so  either  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  docket.  EPA  will 
not  respond  to  commenters 
electronically,  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
conversion  to  printed  paper  form.  Any 
communications  from  EPA  employees 


to  electronic  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  from  EPA. 

ACCESSING  INTERNET: 

1.  Through  Gopher:  Go  to: 
gopher.epa.gov 

From  the  main  menu,  choose  "EPA 
Offices  and  Regions".  Next,  choose 
"Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)".  Next,  choose 
"Office  of  Solid  Waste".  Then,  choose 
"Non-Hazardous  Waste— RCRA  Subtitle 
D".  Finally,  choose  "Procurement/ 
Paper". 

2.  Through  FTP:  Go  to:  ftp.epa.gov 

Login:  anonymous 

Password:  Your  Internet  Address 

Files  are  located  in  directories/pub/ 

gopher.  All  OSW  files  are  in  directories 

beginning  with  "OSW". 

3.- Through  MOSAIC:  Go  to:  http:// 
www.epa.gov 

Choose  the  EPA  Public  Access 
Gopher.  From  the  main  (Gopher)  menu, 
choose  "EPA  Offices  and  Regions". 
Next,  choose  "Office  of  Solid  Waste  and 
Emergency  Response  (O^ER)."  Next, 
choose  "Office  of  Solid  Waste".  Then, 
choose  "Non-Hazardous  Waste — RCRA 
Subtitle  D".  Finally,  choose 
"Procurement/Paper". 

4.  Through  dial-up  access: 

Dial  919-558-0335.  Choose  EPA 
Public  Access  Gopher.  From  the  main 
(Gopher)  menu,  choose  "EPA  Offices 
and  Regions".  Next,  choose  "Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)".  Next,  choose  "Office  of 
Solid  Waste".  Then,  choose  "Non- 
Hazardous  Waste— RCRA  Subtitle  D". 
Finally,  choose  "Procurement/Paper". 
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I.  Authority 

The  draft  Paper  Products  Recovered 
Materials  Advisory  Notice  is  published 
under  authority  of  sections  2002(a)  and 
6002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended, 
42  U.S.C.  6912(a)  and  6962.  and 
Executive  Order  12873.  "Federal 
Acquisition.  Recycling,  and  Waste 
Prevention"  (58  FR  54911,  October  22, 
1993). 

II.  Introduction 

Today,  the  U.S.  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
is  publishing  a  draft  Recovered 
Materials  Advisory  Notice  (RMAN). 
which  contains  recommendations  for 
procuring  agencies  to  use  when 
purchasing  paper  and  paper  products  in 
accordance  with  section  6002  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA). 

Detailed  information  supporting 
EPA's  draft  recommendations  are  found 
in  "Draft  Paper  Products  RMAN— 
Supporting  Analyses."  This  document 
is  available  electronically  and  in  paper 
form.  See  the  section  above  entitled  FOR 
FURTHER  INFORMATION  CONTACT  for 
instructions  for  obtaining  the  supporting 
analyses  document  in  either  format. 

A.  Objectives 

In  developing  the  draft 
recommendations  for  paper  and  paper 
products,  EPA  consider^  two 
objectives.  As  required  by  RCRA  section 
6002.  EPA's  first  objective  is  to 
recommend  content  levels  that  will 
maximize  the  use  of  postconsumer 
recovered  materials  in  paper  and  paper 
products.  EPA's  second  objective  is  to 
promote  paper  recycling  by  increasing 
both  the  usage  of  posfconsumer 
recovered  materials  in  paper 
mannfacturing  and  the  availability  of 
competitively-priced  paper  and  paper 
products  containing  postconsumer  and 
other  recovered  materials. 

EPA  recognizes  that  while  its 
recommendations  are  meant  primarilv 
for  the  use  of  government  procuring 
agencies.  EPA's  guidance  is  widely  used 
by  private  sector  purchasers,  who 
represent  95%  or  more  of  paper 
demand.  EPA  has  found  that  when  its 
recommendations  for  postconsumer 
recovered  materials  content  are  too 
high,  paper  and  paper  products 
containing  these  high  percentages  are 
often  unavailable  to  government 
agencies  and  private  sector  purchasers 


or  are  not  consistently  available 
throughout  the  U.S.  Also,  while  some 
paper  and  paper  products  containing 
these  high  percentages  of  recovered 
materials  are  available,  they  often  are 
not  price-competitive  with  other  paper 
and  paper  products  offered  to 
government  agencies  and  private  sector 
purchasers.  As  a  result,  overall  use  of 
postconsumer  recovered  materials  may 
not  be  maximized  simply  by  EPA's 
recommending  high  postconsumer 
content  levels. 

Since  designating  paper  and  paper 
products  as  procurement  items  in  1988. 
EPA  has  found  that  increasing  demand 
from  both  public  and  private  sector 
purchasers  has  resulted  in  greater 
recycling  of  postconsumer  recovered 
materials  than  simply  increasing 
demand  from  the  public  sector. 
Therefore,  in  establishing  today's  draft 
content  recommendations.  EPA  sought 
to  increase  the  availability  to  both 
government  and  private  purchasers  of 
reasonably-priced  paper  and  paper 
products  containing  postconsumer 
recovered  materials.  EPA  strongly 
believes  that  this  approach  will 
maximize  the  recycling  and  use  of 
postconsumer  recovered  materials. 

Therefore,  to  meet  its  twin  objectives, 
EPA  is  adopting  a  different  approach 
than  was  used  in  1988  to  recommend 
content  levels  for  paper  and  paper 
products.  As  explained  in  more  detail 
below,  EPA  is  recommending  two-part 
content  levels,  consisting  of  a 
postconsumer  fiber  component  and  a 
recovered  fiber  component.  EPA 
believes  that  the  two-part 
recommendations  will  assure  that  there 
is  a  demand  for  all  recovered  materials, 
including  postconsumer  recovered 
materials,  as  well  as  those  generated 
during  paper  converting  and  printing 
operations. 

Further,  EPA  is  recommending 
content  ranges  for  each  component, 
whenever  appropriate,  to  encourage 
increased  purchasing  of  paper  and 
paper  products  containing 
postconsumer  and  recovered  fiber 
throughout  the  U.S.  EPA  believes  that 
ranges  are  appropriate  for  three  reasons. 
First,  Executive  Order  12873  directs 
EPA  to  recommend  ranges.  Second, 
while  many  agencies  will  continue  to 
purchase  paper  products  centrally  (or 
from  the  General  Services 
Administration  or  the  Government 
Printing  Office),  local  purchases  will 
increase  as  a  result  of  recent  government 
procurement  reform,  which  increases 
the  small  purchase  threshold  and  allows 
greater  local  purchasing  using  credit 
cards.  Currently,  the  postconsumer  and 
total  recovered  fiber  content  of  many 
paj>er  products  varies,  as  does  product 
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availability,  across  the  U.S.  Procuring 
agencies  can  use  the  ranges  as  an 
information  source  in  establishing 
standards  for  local  purchases. 

Third,  although  EPA's 
reoommendations  are  intended  for 
government  purchasing  agencies  and 
their  contractors,  the  Agency  is  aware 
that  private  sector  purchasers  refer  to 
EPA's  recommendations  when 
purchasing  paper  products.  EPA  wants 
to  encourage  the  continued  broad  use  of 
its  recommendations  to  foster  greater 
demand  for  products  containing 
postconsumer  and  recovered  fiber, 
which,  in  turn,  will  lead  to  increased 
usage  of  these  materials.  However,  EPA 
believes  that  private  sector  purchasers 
may  be  able  to  find  paper  and  paper 
products  available  only  at  the  lower  end 
of  the  ranges,  because  the  large 
quantities  of  paper  that  these  purchasers 
need  will  be  manufactured  mainly  by 
mills  that  use  only  lower  levels  of 
postconsumer  and  recovered  fiber. 

There  currently  are  insufficient 
quantities  of  paper  and  paper  products 
containing  high  percentages  of 
postconsumer  and  recovered  fiber  to 
meet  the  demand  of  both  public  and 
private  sector  purchasers.  By 
recommending  ranges,  EPA  is 
acknowledging  that  some  purchasers 
will  be  able  to  buy  products  that  contain 
high  percentages  of  postconsumer  and 
recovered  fiber,  while  others  will  find 
that  products  are  available  that  contain 
lower  percentages  of  these  materials. 
Others,  while  not  being  able  to  buy 
price-competitive  products  that  contain 
postconsumer  and  recovered  fiber  even 
at  the  low  end  of  the  ranges,  will 
continue  to  seek  such  products, 
increasing  overall  demand  for  recycled 
paper  products.  EPA  anticipates  that 
this  increased  demand  for  and  purchase 
of  paper  and  paper  products  containing 
postconsumer  and  recovered  fiber,  even 
at  the  low  end  of  the  recommended 
ranges,  will  spur  pulp  and  papwr  mills 
to  make  additional  capital  investments 
in  the  equipment  and  systems  needed  to 
use  greater  percentages  of  these  fibers 
and  to  produce  them  at  a  competitive 
price. 

Therefore,  EPA  encourages  both 
public  and  private  sector  purchasers  to 
establish  their  minimum  content 
standards  at  the  highest  levels 
practicable;  if  a  product  is  not  available 
at  a  competitive  price  and  at  a  content 
level  at  the  high  end  of  the  range, 
purchasers  should  set  their  standards  at 
the  highest  levels  available  to  them  that 
meet  their  price  and  performance 
objectives,  using  the  recommended 
range  as  a  guide.  In  this  way,  EPA's 
recommended  ranges  will  encourage 
both  public  and  private  sector 


purchasers  to  purchase  paper  products 
containing  the  highest  levels  of 
postconsumer  and  recovered  fiber 
practicable. 

Finally,  by  establishing  ranges.  EPA  is 
taking  into  account  the  diversity  that 
exists  within  the  paper  industry.  The 
recommendations  recognize  that,  in 
many  grades  of  paper,  larger  quantities 
of  paper  and  paper  products  are 
produced  at  miUs  that  primarily  use 
wood-based  fiber  than  at  mills  that 
primarily  use  recovered  and 
postconsumer  fiber.  While  it  is  not 
currently  economically  feasible  for  these 
mills  to  substitute  high  percentages  of 
postconsumer  fiber  for  the  wood-based 
fiber,  it  is  technically  and  economically 
possible  for  them  to  use  lower 
percentages  of  postconsumer  and 
recovered  fiber.  EPA  beUeves  that 
ranges  will  provide  an  incentive  for  all 
paper  mills  to  maximize  their  usage  of 
postconsumer  and  recovered  fiber.  This 
will  lead  to  greater  availability  of 
competitively-priced  paper  and  paper 
products  for  both  public  and  private 
purchasers.  In  the  long  run,  this 
approach  will  lead  to  greater  demand 
for  postconsumer  and  recovered  fiber. 

B.  The  Procurement  Guidelines 
Development  Process 

EPA's  procurement  guidelines  are 
required  by  section  6002  of  RCRA  and 
Executive  Order  12873.  In  an  April  20, 
1994  Federal  Register  notice,  EPA 
explained  that  under  Executive  Order 
12873,  the  Agency  is  required  to  issue 
a  regulation,  known  as  a  Comprehensive 
Procurement  Guideline  (CPG),  which 
will  designate  items  that  procuring 
agencies  should  purchase  containing 
recovered  materials.  Executive  Order 
12873  also  directed  EPA  to  issue 
guidance  documents,  known  as 
Recovered  Materials  Advisory  Notices, 
which  will  contain  EPA's 
recommendations  for  purchasing  the 
designated  items.  In  the  April  20, 1994 
Federal  Register.  EPA  published  the 
first  draft  RMAN,  which  established 
eight  product  categories  corresponding 
to  the  categories  used  in  the  CPG.  One 
of  these  categories.  Part  A,  was  reserved 
for  recommendations  for  paper  and 
paper  products.  See  the  April  20, 1994 
Federal  Register  (59  FR  18852)  and 
"Draft  Paper  Products  RMAN— 
Supporting  Analyses"  for  more  detail 
about  the  requirements  of  RCRA  section 
6002  and  the  guidelines  development 
process. 

In  today's  notice,  EPA  is  announcing 
that  the  draft  recommendations  for 
paper  and  paper  products  are  available 
for  public  review  and  comment.  EPA's 
draft  recommendations  are  found  in  the 
Appendix  at  the  end  of  this  Federal 


Register  notice.  They  are  arranged  in  the 
RMAN  format  established  by  the  April 
20, 1994  Federal  Register  notice.  As 
noted  above,  detailed  information 
supporting  the  draft  recommendations 
are  found  in  "Draft  Paper  Products 
RMAN — Supporting  Analyses." 

C.  Approach  to  Recovered  Materials 
Content  Recommendations 

1.  One-Part  vs.  Two-Part  Content  Levels 

As  defined  in  RCRA  section  6002(h). 
the  term  "recovered  materials"  refers  to 
materials  generated  after  the  end  of  the 
papermaking  process.  Recovered 
materials  can  be  generated  by  many 
sources,  including  paper  mills, 
intermediate  paper  users  such  as 
printers  and  converters,  merchants, 
retailers,  and  the  intended  end  user. 
Recovered  materials  are  sometimes 
divided  into  "preconsumer  materials," 
which  refers  to  materials  that  have  not 
passed  through  their  intended  end 
usage,  and  "postconsumer  materials." 
which  refers  to  materials  that  have 
passed  through  their  intended  end 
usage.  Minimum  content  standards  can 
be  expressed  as  a  percentage  of 
postconsumer  materials  content,  a 
percentage  of  recovered  materials  (or 
total  recovered  materials)  content,  or 
percentages  of  both.  For  example,  today, 
a  common  content  standard  for  printing 
and  writing  paper  is  50%  total 
recovered  materials,  including  10% 
postconsumer  materials. 

In  1988,  EPA  recommended 
postconsumer  content  levels  for 
newsprint,  tissue  products,  paperboard, 
and  packaging;  and  "waste  paper" 
content  levels  for  most  printing  and 
writing  papers.  As  defined  in  the  1988 
paper  procurement  guideline,  "waste 
paper"  includes  postconsumer  materials 
and  certain  materials  generated  after  the 
end  of  the  papermaking  process  (see  53 
FR23551,  June  22, 1988). 

In  response  to  a  1990  EPA  request  for 
comment  (55  FR  40384.  October  3, 
1990)  and  an  EPA-sponsored  1993 
public  forum,  a  group  of  comraenters 
suggested  that  the  Agency  recommend 
two-part  content  levels  consisting  of  a 
"total  recovered  materials"  component 
in  addition  to  a  postconsumer  recovered 
materials  com.ponent.  Within  this  group, 
some  commenters  favor  a  postconsumer 
materials  component  that  is  defined 
consistently  with  the  postconsumer 
definition  contained  in  RCRA  section 
6Q02(h).  Others  flavor  a  broader 
component  consisting  of  postconsumer 
materials  plus  certain  preconsumer 
materials  that  require  deinking  or 
cleaning,  similar  to  postconsumer 
materials,  prior  to  use. 


These  commenters  argue  that  two-part 
content  levels  can  achieve  two  goals:  (1) 
Assure  markets  for  all  recovered 
materials,  regardless  of  source  and  (2) 
increase  demand  for  postconsumer 
materials.  Because  there  is  a  hmited 
amount  of  preconsumer  recovered 
materials,  commenters  argue  that  pulp 
and  paper  mills  will  need  to  use  greater 
percentages  of  postconsumer  materials 
in  order  to  meet  total  recovered 
materials  requirements  in  their 
products.  According  to  one  commenter's 
estimate,  the  paper  industry  recovered 
and  used  87%  of  available  preconsumer 
materials  (i.e.,  materials  generated  by 
sources  other  than  the  intended  end 
user  of  a  finished  product)  in  1990.' 
According  to  the  American  Forest  & 
Paper  Association  (AF&PA),  an  industry 
association,  almost  all  preconsumer 
materials  are  recovered  and  used  when 
exports  are  taken  into  account. 

A  second  group  of  commenters 
favored  a  single,  strictly  postconsumer 
standard.  These  commenters  argue  that 
most  preconsumer  material  is  already 
recovered,  and  that  the  focus  for 
government  procurement  should  be  on 
postconsumer  paper  because  it  is  the 
single  largest  component  of  municipal 
solid  waste.  They  also  believe  that  only 
a  strictly  postconsumer  standard  will 
stimulate  markets  for  materials  collected 
by  mimicipal  recycling  programs. 

A  third  group  of  commenters  argue  in 
favor  of  a  single,  total  recovered 
materials  standard  encompassing  both 
preconsumer  and  postconsumer 
materials.  They  believe  that  because 
most  preconsumer  material  is  already 
recovered,  virtually  all  additional 
recovered  paper  will  necessarily  come 
from  postconsumer  sources. 

EPA  believes  that  the  two-part 
approach  is  preferable  to  the 
postconsumer-only  and  total  recovered 
materials-only  approaches  because  the 
two-part  approach  will  result  in  greater 
usage  of  postconsumer  materials.  A 
single,  postconsumer  level  fails  to 
acknowledge  the  continuing 
contribution  to  solid  waste  management 
and  the  investments  made  by  mills  that 
have  been  using  all  recovered  materials, 
regardless  of  source,  that  require 
deinking,  cleaning,  or  processing  prior 
to  use.  Additionally,  EPA  believes  that, 
because  most  preconsumer  materials  are 
now  being  used,  total  recovered 
materials  content  levels  will  lead  to 


'  See  the  "Final  Report  on  Recycled  Paper 
Definitions.  Standards.  Measurement,  Labeling 
Guidelines,  and  Buy-Recycled  Initiative," 
Addendum  E,  Recycling  Advisory  Council, 
February  6, 1992.  EPA  placed  a  copy  of  the  report 
in  the  docket  for  the  Paper  Products  RMAN.  The 
report  also  is  available  from  the  National  Recycling 
Coalition. 


higher  use  of  postconsumer  materials  as 
mills  seek  sufficient  materials  to  meet 
the  total  recovered  materials  content 
levels. 

EPA  also  believes  that  a  broad,  single, 
total  recovered  materials  content  level 
will  not  fulfill  the  statutory  requirement 
that  government  agencies  procure  paper 
products  containing  the  "highest 
percentage  of  postconsumer  recovered 
materials  practicable." 

2.  Broad  vs.  Narrow  Definition  of 
"Postconsumer  Materials" 

Several  groups  recommended  that 
EPA  broaden  the  postconsumer 
definition  to  include  certain 
preconsumer  materials  that,  like 
postconsumer  materials,  require 
deinking  or  contaminant  removal  prior 
to  use.  These  groups  state  that  there  is 
no  reason,  from  a  papermaking 
perspective,  to  separate  these  materials. 
They  further  stale  that  it  is  difficult  to 
distinguish  postconsumer  and 
preconsumer  materials  and  that  tracking 
of  postconsumer  materials  is  not 
feasible  and  extremely  costly  to 
implement. 

It  is  not  the  intent  of  RCRA  that  pulp 
and  paper  mills  track  every  piece  of 
recovered  paper  or  that  mills  using 
recovered  materials  incur  unnecessary 
costs.  Under  RCRA  section  6002, 
procuring  agencies  are  required  to  (1) 
obtain  certifications  that  the  product 
offered  to  them  meets  the  minimum 
content  level  specified  in  their 
specifications  or  solicitation  documents 
and  (2)  purchase  paper  products 
containing  the  highest  levels  of 
postconsumer  materials  practicable. 
Procuring  agencies  are  not  required  to 
obtain  certifications  regarding  the  exact 
amount  of  postconsumer  or  recovered 
fiber  used.  For  example,  if  an  agency 
solicits  copier  paper  containing  20% 
postconsumer  fiber,  bidders  must  certify 
that  the  product  offered  contains  this 
minimum  percentage.  The  product  may 
occasionally  contain  higher  levels  of 
postconsumer  fiber,  but  the  bidders  and 
the  mills  supplying  them  are  not 
required  to  conduct  a  detailed  analysis 
in  order  to  determine  the  exact 
percentage  of  postconsumer  fiber  in  the 
product  in  excess  of  the  20%  minimum. 

Some  degree  of  tracking  is  needed, 
however,  to  identify  the  postconsiuner 
materials  content  of  paper  and  paper 
products  offered  to  government  agencies 
in  order  (1)  to  satisfy  the  RCRA 
certification  requirement  and  (2)  to  meet 
the  RCRA  requirement  that  paper  and 
paper  products  contain  the  highest 
levels  of  postconsiuner  materials 
practicable.  Although  it  is  difficult,  in 
some  instances,  to  determine  whether  a 
material  is  pre-  or  postconsumer. 


manufacturers  of  deinked  market  pulp 
and  paper  products  containing 
postconsumer  materials  are  making 
market  claims  about  the  postconsumer 
content  of  their  products.  Therefore, 
EPA  believes  that  the  level  of 
information  in  the  market  is  adequate, 
and  no  additional  tracking  is  necessary 
for  mills  to  certify  that  their  products 
meet  EPA's  draft  recommendations. 

EPA  notes  that,  while  several  groups 
also  urged  the  adoption  of  a  broader 
postconsumer  definition  for  use  in 
Executive  Order  12873,  the  Executive 
Order  contains  a  postconsumer 
definition  analogous  to  the  statutory 
definition.  EPA  believes  that  its 
recommendations  should  be  couiiisteiil 
with  Executive  Order  12873. 

As  discussed  in  detail  in  the 
supporting  analyses  document,  there 
have  been  significant  increases  in 
deinking  and  processing  capacity  and 
various  technology  improvements  that 
make  it  possible  to  manufacture 
virtually  all  non-food  ^  grades  of  paper 
and  paperboard  using  some  percentage 
of  postconsumer  fiber.  Thus,  EPA 
believes  that  it  is  not  necessary  to 
expand  the  definition  of  postconsumer 
materials  used  in  the  1988  procurement 
guideline.  For  these  reasons,  EPA  is 
using  the  statutory  definition  of 
"postconsumer"  in  today's  draft  RMAN. 

EPA  also  notes  that  the  type  of 
postconsumer  "material"  of  concern  is 
fiber.  For  most  products,  the  fiber  is 
derived  from  wood,  but  it  also  can  be 
derived  from  textiles  or  agricultural 
products.  The  availability  of  such  fiber 
is  limited  and  has  been  used  primarily 
by  manufacturers  of  cotton  fiber 
printing  and  writing  papers,  which 
represented  less  than  1%  of  printing 
and  writing  papers  capacity  in  1993. 
Recognizing  this,  EPA  will  refer  to 
"postconsumer  fiber,"  rather  than  to 
"postconsumer  material."  EPA  believes 
that  the  statutory  definition  is  broad 
enough  to  encompass  postconsumer 
fiber  derived  from  textiles  and  other 
non-wood  sources. 

Thus,  the  two-part  content  levels 
recommended  in  today's  draft  RMAN 
will  consist  of  a  "recovered  fiber" 
component  and  a  "postconsumer  fiber" 
component.  These  terms  are  discussed 
in  section  III.B  t)elow. 


'  Manubcturers  of  food-grade  paper  and 
paperboard  must  be  able  to  certify  that  their 
products  meet  Food  and  Drug  Administration 
requirements  that  the  items  contain  no  hazardous 
and  deleterious  substances  that  can  migrate  into  the 
food.  While  it  is  technically  possible  to  produce  a 
food-grade  product  with  recovered  and/or 
postconsumer  fiber,  the  material  must  be  carefully 
selected.  Limited  availability  of  suitable  material 
precludes  wide-spread  use  of  recovered  or 
postconsumer  Rbisr  in  food-grade  paper  products. 
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As  part  of  this  approach,  EPA  will  no 
longer  use  the  term  "waste  paper"  for 
printing  and  writing  papers.  BPA  prefers 
the  term  "recovered  fiber"  because  the 
name  reflects  the  fact  that  this  material 
has  value.  As  discussed  in  section  II.B 
of  this  preamble,  EPA  is  adapting  the 
1988  definition  of  "waste  paper"  to 
define  "recovered  fiber." 

3.  Establishment  of  Minimum 
Recovered  Materials  Content  Levels  and 
Ranges 

a.  Content  recommendations  vs. 
minimum  content  standards.  RCR-\ 
section  6002  requires  procuring 
agencies  to  purchase  paper  and  paper 
products  containing  the  "highest 
percentages  of  postconsumer  recovered 
materials  practicable."  EPA  stated  in  the 
1988  paper  procurement  guideline  that 
the  use  of  minimum  content  levels 
would  satisfy  this  requirement  (see  53 
FR  23553,  June  22.  1988). 

Under  RCRA  section  6002(i).  it  is  the 
procuring  agencies'  responsibility  to 
establish  minimum  recovered  materials 
content  standards,  while  EPA  provides 
recommendations  regarding  the  levels  of 
recovered  materials  in  the  designated 
items.  To  make  it  clear  that  EPA  does 
not  establish  the  specific  minimum 
content  standards  used  by  other  ' 
agencies,  EPA  will  no  longer  refer  to  its 
recommendations  as  recovered 
materials  content  "standards,"  as  was 
done  in  the  1988  paper  procurement 
guideline.  Instead.  EPA  will  refer  to  its 
recommendations  as  recovered 
materials  content  "levels,"  consistent 
with  RCRA  section  6002(e)  and 
Executive  Order  12873. 

b.  Recommended  content  ranges. 
Executive  Order  12873  directs  EPA  to 
present  "the  range  of  recovered 
materials  content  levels  within  which 
the  designated  recycled  items  are 
currently  available."  In  meeting  this 
provision.  EPA  will  recommend  ranges 
that  (1)  reflect  the  best  information 
available  to  the  Agency  about  the  use  of 
postconsumer  and  other  recovered  fiber 
in  the  manufacture  of  a  designated  item 
and  (2)  encourage  manufacturers  to  use 
the  maximum  amount  of  postconsumer 
and  recovered  fiber  without  • 
compromising  competition  or  product 
performance  and  availability.  EPA 
recommends  that  procuring  agencies 
use  these  ranges,  in  conjunction  with 
theitown  research  into  the  content  of 
items  available  to  them,  to  establish 
their  minimum  content  standards.  In 
some  instances,  EPA  will  recommend 
one  level,  rather  than  a  range,  because 
the  item  is  universally  available  at  that 
recommended  level.  Ln  such  cases,  EPA 
recommends  that  procuring  agencies 


use  that  level  in  establishing  their 
minimum  content  standards. 

4.  EPA's  Methodology  for 
Recommending  Postconsumer  and 
Recovered  Fiber  Content  Levels 

EPA  identified  and  evaluated 
pertinent  data  sources  and  information 
regarding  the  percentages  of 
postconsumer  and  recovered  fiber 
contained  in  paper  and  paper  products. 
Sources  included  EPA  research, 
responses  to  the  1990  Federal  Register 
request  for  comment  and  the  1993 
public  forum,  procuring  agency  and 
industry  data,  manufacturers' 
information,  and  other  published  data. 
Based  on  this  information  and  the 
content  levels  established  in  Executive 
Order  12873.  EPA  established 
recommended  levels  or  ranges  of  levels 
for  paper  and  paper  products. 

As  previously  discussed,  whenever 
feasible,  EPA  will  recommend  ranges  for 
both  recovered  fiber  and  postconsumer 
fiber  content.  The  high  end  of  each 
range  will  be  set  at  the  maximum 
content  currently  used  in  paper  and 
paper  products  that  are  available  in 
sufficient  quantities,  and  with  adequate 
competition,  to  meet  procuring  agency 
needs.  For  many  items,  this  level  will  be 
100%  for  the  recovered  fiber  component 
of  the  two-part  content 
recommendations.  The  high  end  of  each 
range  will  direct  procuring  agencies 
toward  those  levels  that  will  meet  the 
statutory  requirement  to  purchase  paper 
and  paper  products  containing  the 
highest  levels  of  postconsumer  fiber 
practicable.  Thus,  EPA  strongly 
encourages  procurin^agencies  to 
specify  and  seek  paper  and  paper 
products  containing  both  postconsumer 
and  recovered  fiber  at  levels  at  or  near 
the  high  end  of  the  recommended 
ranges  if  price  and  performance  meet 
the  procuring  agencies'  objectives. 

The  low  end  of  each  range  will  be  set 
at  levels  that  can  be  met  by  the  simple 
majority  of  mills  currently  producing 
paper  and  paper  products  containing 
postconsumer  and  recovered  fiber. 
These  levels  could  also  be  met  by  other 
mills  if  they  decide  to  purchase  or 
produce  pulp  made  from  postconsumer 
and  recovered  fiber.  For  most  items, 
these  le\>els  will  be  higher  than  the 
lowest  percentage  currently  in  products, 
in  order  to  provide  an  incentive  for 
paper  mills  that  now  primarily  use 
wood-based  fiber  or  lower  levels  of 
postconsumer  or  recovered  fiber  to 
increase  their  use  of  postconsumer  and 
recovered  fiber  in  the  manufacture  of 
their  products.  For  example,  if  the 
majority  of  mills  currently  use  20% 
postconsumer  fiber  in  a  writing  paper, 
but  a  few  mills  use  10%  postconsumer 


fiber,  EPA  would  recommend  20%  as 
the  low  end  of  the  range. 

In  all  five  major  paper  and  paperboard 
grades,  there  are  groups  of  mills  that  use 
highlevels  of  postconsumer  and 
recovered  fiber  and  groups  of  mills  that 
primarily  use  wood-based  fiber, 
sometimes  in  conjunction  with  low 
percentages  of  postconsumer  and/or 
recovered  fiber.  EPA  accounted  for  this  • 
diversity  in  establishing  the 
recommended  ranges.  As  a  result,  for 
some  items,  there  is  a  broad  range  for 
postconsumer  or  recovered  fiber 
content.  The  high  end  of  these  ranges 
generally  reflects  the  percentages  of 
postconsumer  and  recovered  fibr-r  used 
hy  mills  that  rely  on  this  type  of  fiber, 
while  the  low  end  of  the  ranges  reflects 
the  percentages  of  postconsumer  and 
recovered  fiber  used  by  mills  that  rely 
primarily  on  wood-based  fiber.  For 
many  items,  the  low  end  of  the 
recovered  fiber  range  is  the  same 
percentage  as  the  low  end  of  the 
postconsumer  fiber  range.  In  these 
instances,  all  of  the  recovered  fiber  used 
by  these  mills  is  postconsumer  fiber. 
This  means  that  the  item  can  contain 
either  all  postconsumer  fiber  (e.g.,  X% 
recovered  fiber,  all  of  which  is 
postconsumer)  or  blends  of  recovered 
and  postconsumer  fiber  (e.g.,  100% 
recovered  fiber,  including  Y% 
postconsumer  fiber)  and  still  fall  within 
EPA's  recommended  range. 

It  is  EPA's  intention  to  provide 
procuring  agencies  with  the  best  and 
most  current  information  available  to 
assist  them  in  fulfilling  their  statutory 
obligations  under  RCRA  section  6002.    . 
To  do  this,  EPA  will  monitor  changes  in 
manufacturing  capacity  and  product 
content  and  the  progress  made  by 
procuring  agencies  in  purchasing  paper 
and  paper  products  with  the  highest 
percentages  of  postconsumer  and 
recovered  fiber  practicable.  EPA  will 
periodically  adjust  the  recommended 
content  ranges  to  reflect  these  changes. 
As  larger  quantities  of  paper  become 
available  that  contain  higher  levels  of 
postconsumer  and  recovered  fiber,  EPA 
will  consider  increasing  the  content 
levels  in  its  recommendations. 

III.  Other  Issues  Addressed  in  the  Draft 
Paper  Products  RMAN 

A.  Measurement  of  Recovered  Fiber 
Content 

As  procuring  agencies  implemented 
the  1988  designation  of  paper  and  paper 
products,  EPA  received  inquiries  about 
measurement  of  recovered  fiber  content. 
Today,  EPA  is  addressing  the  two 
principal  inquiries:  (1)  Whether 
postconsumer  and  recovered  fiber 
content  should  be  measured  as  a 


percentage  of  fiber  weight  or  total  sheet 
weight  and  (2)  whether  mill  broke 
generated  by  a  papermaking  process  that 
uses  postconsumer  or  recovered  fiber 
can  be  included  in  content  calculations. 
In  the  draft  RMAN,  EPA  recommends 
that  postconsumer  and  recovered  fiber 
content  be  measured  as  a  percentage  of 
the  weight  of  the  fiber  in  paper  or  a 
paper  product.  In  addition,  EPA  wishes 
to  clarify  that  mill  broke  generated  by  a 
papermaking  process  that  uses 
postconsumer  or  recovered  fiber  can  be 
included  in  content  calculations,  to  the 
extent  that  the  feedstock  contains 
materials  which  would  qualify  as 
postconsumer  or  recovered  fiber.  The.se 
issues  are  discussed  in  detail  in  chapter 
VI.A  of  "Draft  Paper  Products  RMAN— 
Supporting  Analyses." 

B.  Clarifications  and  Revisions  to 
Definitions 

Today,  EPA  also  addresses 
definitional  issues  raised  by  procuring 
agencies,  mills  and  other  interested 
parties  since  the  1988  paper 
procurement  guideline  was  issued. 
Specifically,  EPA  has  been  asked  (1) 
whether  the  definition  of 
"postconsumer"  includes  printers'  over- 
runs, converters'  scrap,  and/or  over- 
issue publications,  (2)  which  definition 
of  "recovered  materials"  applies  to  the 
content  standards  established  in 
Executive  Order  12873,  and  (3)  whether 
a  paper  product  converted  fi-om  off- 
specification  paper  or  obsolete 
inventory  contains  "recovered 
•material." 

EPA  discusses  these  questions  in 
detail  in  chapter  VLB  of  "E>raft  Paper 
Products  RMAN — Supporting 
Analyses."  EPA's  responses  to  the 
inquiries  are  as  follows.  (1)  The 
definition  of  "postconsumer"  materials 
in  RCRA  section  6002(h)  does  not 
include  printers'  over-runs,  converters' 
scrap,  and/or  over-issue  publications. 

(2)  Procuring  agencies  should  use  the 
definition  of  "recovered  fiber"  in 
today's  draft  RMAN  when  purchasing 
printing  and  writing  papers  in 
accordance  with  the  content  levels 
established  in  Executive  Order  12873. 

(3)  Because  off-specification  paper  and 
obsolete  inventory  that  contain  no 
recovered  fiber  do  not  meet  the  statutory 
definition  of  "recovered  materials," 
products  made  from  these  materials 
cannot  be  sold  as  recycled  products. 
Materials  must  be  repulped,  not  just 
recovered,  in  order  to  count  toward 
recovered  fiber  content. 

In  addition,  several  commenters 
suggested  that  EPA  expand  the 
definition  of  "mill  broke"  and  narrow 
the  definition  of  "waste  paper."  In 
today's  draft  RMAN,  EPA  has  expanded 


the  mill  broke  definition  to  include 
certain  materials  that  are  generated  after 
the  completion  of  the  papermaking 
process,  including  materials  generated 
in  finishing  operations.  These  materials 
are  commonly  re-pulped,  sold  to  others 
for  pulping,  or  otherwise  used  in  or 
converted  to  paper  products.  In 
addition,  in  developing  the  definition  of 
"recovered  fiber"  from  the  1988  "waste 
paper"  definition,  EPA  has  made  three 
significant  changes.  First,  the  definition 
found  in  section  A-7  of  the  draft  RMAN 
clarifies  that  materials  must  be 
repulped,  not  just  recovered,  in  order  to 
count  toward  recovered  fiber  content. 
Second,  consistent  with  the  revised 
definition  of  "mill  biuke,"  the  definition 
of  "recovered  fiber"  excludes  materials 
such  as  obsolete  inventory  or  off- 
specification  product  generated  at  mills 
after  the  end  of  the  papermaking 
process.  Third,  EPA  is  clarifying  that 
forest  residues  do  not  count  toward 
"recovered  fiber"  content.  See  chapter 
VLB  of  "Draft  Paper  Products  RMAN— 
Supporting  Analyses"  for  a  detailed 
discussion  of  the  draft  definitions  of 
"mill  broke"  and  "recovered  fiber." 

C.  Revisions  to  Item  Listings 

The  1988  paper  procurement 
guideline  contained  24  recommended 
minimum  content  levels.  Today's  draft 
RMAN  contains  54  recommended 
minimum  content  levels.  In  addition  to 
revised  content  recommendations.  EPA 
made  the  following  changes: 

•  The  printing  and  writing  paper 
recommendations  are  no  longer  limited 
to  "high  grade  bleached"  papers. 

•  The  draft  RMAN  uses  new 
terminology  for  ujicoated  printing  and 
writing  papers  to  better  reflect  the 
terminology  currently  used  by  paper 
merchants  and  mills. 

•  The  draft  RMAN  incorporates  the 
content  levels  for  uncoated  printing  and 
writing  papers  established  by  Executive 
Order  12873. 

•  The  draft  RMAN  includes  separate 
recommendations  for  wove  and  kraft 
envelopes,  rather  than  lumping  them 
into  one  envelope  listing. 

•  The  draft  RMAN  includes 
recommendations  for  supercalendered 
paper,  safety  paper,  coated  printing 
papers,  and  bristols. 

•  The  "doilies"  listing  under  the 
tissue  products  subcategory  has  been 
replaced  with  a  "tray  liners"  listing  in 
a  new  Miscellaneous  Paper  Products 
subcategory. 

•  The  "Unbleached  packaging"  and 
"Recycled  paperboard"  subcategories 
have  been  reorganized  into  a  Paperboard 
and  Packaging  subcategory  that  contains 
recommendations  for  corrugated 
containers,  solid  fiber  boxes,  folding 


cartons,  industrial  paperboard. 
miscellaneous  paperboard  products, 
carrierboard,  and  brown  papers. 

These  changes  are  discussed  in  detail 
in  'Draft  Paper  Products  RMAN— 
Supporting  Analyses." 

D.  Recyclability 

The  underlying  purpose  of  RCRA 
section  6002  is  to  use  the  stimulus  of 
governmental  purchasing  to  foster 
markets  for  recovered  materials. 
Therefore.  EPA  encourages  materials 
recovery  to  conserve  valuable  natural 
resources  and  to  provide  alternatives  to 
landfillingand  incineration.  In  order  to 
achieve  both  of  these  objectives.  EPA 
believes  that  procuring  agencies  should 
consider  the  impact  of  their  purchases 
on  their  recyclable  materials  collection 
programs. 

Depending  on  their  fiber  or  other 
characteristics,  some  used  paper 
products  containing  recovered  materials 
may  have  a  wider  variety  of  potential 
markets  and,  therefore,  may  be  easier  to 
recycle  than  others.  Certain 
characteristics  can  lower  the  value  of 
collected  used  paper  or  limit  its  reuse  as 
a  feedstock  for  new  products.  Other 
characteristics  might  require 
adjustments  in  an  agency's  recyclables 
collection  program. 

For  example,  "white  office  paper"  is 
a  highly  valued  recovered  material. 
Depending  on  its  market,  a  "white  office 
paper"  collection  program  might 
exclude  other  office  papers  that  are 
colored,  coated,  or  contain  groundwood. 
Thus,  if  a  procuring  agency  decided  to 
purchase  a  colored  paper  or  a  paper 
containing  groundwood  for  use  in  office 
printers  and  copiers,  the  agency  should 
expect  that  these  materials  would  affect 
the  office  paper  collection  program  if 
they  are  mixed  with  the  white  paper. 
The  agency  could  find  that  the  used 
paper  is  recyclable,  but  that  (1)  its  value 
is  reduced  because  it  is  now  "mixed 
paper"  rather  than  "white  office  paper," 
or  (2)  a  separate  sort  is  required  in  order 
to  maintain  the  value  of  the  white  office 
paper.  Alternatively,  the  agency  could 
find  that  the  mixed  paper  must  be 
disposed  of  because  there  is  no  market 
for  it  in  the  geographic  area  in  which 
the  agency  is  located. 

Yet  other  characteristics  might  make  a 
paper  product  more  recyclable  or 
generate  less  material  because  the 
product  is  source  reduced.  For  example 
manufacturers  may  be  using  less 
packaging  or  reusable  packaging, 
resulting  in  less  waste. 

EPA  believes  that  procuring  agencies 
should  consider  these  impacts  prior  to 
purchasing  paper  products  containing 
recovered  materials.  Therefore,  in 
section  A-6  of  today  s  draft  RMAN.  EPA 
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is  recommending  that  procuring 
agencies  consider  the  effect  of  their 
procurement  actions  on  their  used  paper 
collection  programs  by  assessing  the 
impact  of  their  decisions  on  their 
overall  contribution  to  the  solid  waste 
stream. 

E  Use  of  EPA 's  Recommendations 

EPA  encourages  state  and  local 
agencies  and  private  sector  purchasers 
to  use  the  recommendatioris  in  today's 
draft  RMAN  when  purchasing  pap)er 
and  paper  products.  EPA  recommends 
that  purchasers  establish  their  minimum 
content  standards  at  the  highest 
percentages  available  to  them  that 
achieve  their  price  and  performance 
objectives,  even  if  these  standards  are 
above  EPA's  recommended  ranges. 

EPA  has  found  that  some  state 
agencies  have  been  using  the  Agency's 
1988  content  recommendations  as  a 
starting  point  in  establishing  product 
labeling  requirements.  While  EPA's 
recommendations  were  not  intended  for 
use  as  labeling  standards,  they  can  be 
used  as  an  information  source  for 
agencies  establishing  recycled  product 
labeling  programs. 

EPA  cautions  persons  using  EPA's 
recommendations,  whether  to  establish 
purchasing  speciflcations  or  labeling 
standards,  to  use  them  only  for  the 
specific  items  for  which  they  were 
intended.  It  is  not  appropriate  to 
analogize  from  one  item  in  a  paper 
grade  (e.g.,  printing  and  writing  paper, 
tissue  products,  paperboard)  to  another 
item  that  could  also  fall  within  that 
grade,  without  first  researching  the  use 
of  postconsumer  and  recovered  fiber  in 
the  other  item.  The  two  items  could 
have  different  performance 
requirements  necessitating  different 
levels  of  postconsumer  or  recovered 
fiber.  In  addition,  one  item  could  be 
made  primarily  by  mills  that  use  high 
percentages  of  postconsumer  or 
recovered  fiber,  while  the  other  item 
could  be  made  primarily  by  mills  that 
use  low  or  no  percentages  of  this  fiber. 

IV.  Request  for  Comments 

•    EPA  requests  comment  on  the  content 
levels,  definitions,  and  specifications 
recommendations  found  in  today's  draft 
RMAN.  In  addition,  EPA  requests 
comment  or  information  on  the 
following  issues,  which  are  discussed  in 
detail  in  "Draft  Paper  Products  RMAN — 
Supporting  Analyses:" 

Recommendations  for  Tissue  Products 

•  Do  government  agencies  or  their 
contractors  purchase  specialty  tissue 
products? 

•  Is  postconsumer  or  other  recovered 
fiber  used  in  the  manufacture  of 


specialty  tissue  products  and,  if  so,  in 
what  percentages? 

•  Can  manufacturers  of  consumer 
paper  napkins  and  consumer  facial 
tissues  that  primarily  use  wood-based 
fiber  produce  these  items  using  a 
minimum  of  30%  and  20% 
postconsumer  fiber,  respectively?  If  not, 
what  levels  of  postconsumer  fiber  can 
be  used  in  these  items? 

•  Can  manufacturers  of  consumer 
paper  napkins  and  consumer  facial 
tissues  use  a  range  of  recovered  fiber 
from  30-100%  and  20-100%. 
respectively? 

•  Are  tray  liners  available  containing 
percentages  of  recovered  fiber, 
including  postconsumer  fiber,  other 
than  100%  recovered  fiber,  including 
75%  postconsumer  fiber? 

•  Can  postconsumer  fiber  be  used  in 
tray  liners  and  meet  Food  and  Drug 
Administration  (FDA)  restrictions  on 
migration  of  contaminants  into  food? 

Recommendations  for  Paperboard  and 
Packaging  Products 

•  Is  recovered  fiber  other  than 
postconsumer  fiber  used  in  the 
manufacture  of  corrugated  containers? 

•  Are  corrugated  containers  rated  at 
300  psi  or  greater  available  containing 
more  than  30%  postconsumer  fiber? 

•  Will  the  recent  increased  demand 
for  OCC  affect  the  ability  of 
manufacturers  to  meet  the 
recommended  content  levels  for 
corrugated  containers? 

•  Will  the  imminent  availabiHty  of 
additional  capacity  to  make  linerboard 
containing  100%  recovered  fiber  allow 
manufacturers  to  exceed  the  high  end  of 
the  ranges  of  recommended  content 
levels  for  corrugated  containers? 

•  Are  there  differences  in  the 
postconsumer  fiber  content  currently 
used  in  coated  and  uncoated  folding 
cartons? 

•  Should  recommendations  for  coated 
and  uncoated  folding  cartons  be  listed 
separately  because  of  the  differences  in 
their  ability  to  incorporate 
postconsumer  fiber  content? 

•  Will  the  recent  increased  demand 
for  OCC  affect  the  availability  of  folding 
cartons  containing  higher  percentages  of 
postconsumer  fiber? 

•  Should  EPA  recommend  different 
content  levels  for  the  various  industrial 
paperboard  products,  based  on  the 
specific  application(s)  for  those 
products? 

•  Should  EPA  recommend  different 
postconsumer  ranges  for  coated  and 
uncoated  miscellaneous  paperboard 
products,  and  should  there  should  be 
different  content  recommendations 
based  on  the  specific  application(s)  of 
the  products? 


•  Are  percentages  of  postconsumer 
fiber  greater  than  15%  used  in  padded 
mailers?  What  percentages  of  recovered 
fiber  other  than  postconsumer  fiber  are 
used  in  padded  mailers? 

•  Are  there  different  performance 
characteristics  of  the  two  different  types 
of  carrierboard  (solid  unbleached  sulfate 
and  recycled  paperboard)  that  would 
require  listing  them  separately  in  the 
final  RMAN? 

•  Is  postconsumer  or  other  recovered 
fiber  used  in  solid  bleached  sulfate 
paperboard  products,  in  general,  and  in 
food  grade  items  in  particular? 

•  Do  procuring  agencies  purchase 
solid  bleached  sulfate  paperboard 
products,  either  directly  or  indirectly?  If 
yes,  to  what  extent? 

•  Should  EPA  recommend  content 
levels  for  solid  bleached  sulfate 
paperboard  products? 

Recommendations  for  Printing  and 
Writing  Papers 

•  Do  state  agency  requirements  for 
the  paper  used  to  print  state  checks 
differ  fi-om  federal  or  commercial  check 
specifications  and  if  so,  how?  What  is 
the  availability  of  safety  paper 
containing  recovered  and  postconsumer 
fiber  that  meets  state  agency 
requirements? 

•  What  is  the  performance  and 
availability  of  greeting  card  stock 
containing  higher  percentages  of 
postconsumer  fiber? 

Dated:  March  8. 1995. 

Elliott  P.  Laws, 

Assistant  Administrator.  Offwt;  of  Solid  Waste 
and  Emergency  Response. 
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Part  A — Paper  and  Paper  Products 
Section  A-1 — Printing  and  Writing  Papers 

Preference  Program:  EPA  recommends  that 
procuring  agencies  establish  minimum 
content  standards  expressed  as  a  percentage 
of  recovered  fiber,  including  a  percentage  of 
postconsumer  fiber.  EPA  recommends  that 
procuring  agencies  base  their  minimum 
content  standards  for  printing  and  writing 
papers  on  the  content  levels  shown  in  Tables 
A-la,  A-lb,  and  A-lc.  Percentages  are  based 
on  the  fiber  weight  of  the  product 
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Table  A-1  a.— Recommended  Recovered  Fiber  Content  Levels  for  Uncoated  Printing  and  Writing  Papers 


Item 


Reprographic  Paper  (e.g.,  mimeo  and  duplicator  paper,  high-speed  copier  paper,  and  bond  paper*) 

Offset  Paper  (e.g.,  offset  printing  paper*,  t»ook  paper*,  twnd  paper*) 

Tablet  Paper  (e.g.,  office  paper  such  as  note  pads,  stationery*  and  otfier  writing*  papers) ...^^ 

Forms  Bond  (e.g.,  forms,  computer  printout  paper,  ledger*)  " " 

Envelope  Paper: 

Wove 

Kraft: 

White  and  colored  (including  manila) 

Unbleached  


Cotton  Fiber  Paper  (e.g.,  cotton  fiber  papers,  ledger*,  stationery*  and  matching  envelopes,  and  other  writing*  pa- 
p6  rs )  

Text  &  Cover  Paper  (e.g..  cover  stock,  book  paper*,  stationery*  and  matching  envelopes,  and  other  writing* 

Supercalendered 

Check  Safety  Paper " 


Recovered 
fitter  (per- 
cent) 


20 
20 
20 
20 

20 

10-20 
10 

50 

50 
10 
10 


Postconsumer 
fiber  (percent) 


20 
20 
20 
20 


10-20 
10 

20 

20 
10 
10 


^o^^^,t^4'l?'p^''™^f  ^/r^f'^oH?/,^^,!^^^^^^  writing  papers,  depending  on  the  pertormance  charactenst.cs  of  the  item.  Some  of 


commodity  papers. 


fiber 


Table  A-ib.— Recommended  Recovered  Fiber  Content  Levels  for  Coated  Printing  and  Writing  Papers 


Item 


Coated  Printing  Paper 
Cartwnless  


Recovered 
fit)er  (per- 
cent) 


10 
20 


Postconsumer 
Ubet  (percent) 


10 
20 


Table  A-lc— Recommended  Recovered  Fiber  Content  Levels  for  Bristols 


Item 


File  Folders  (manila  and  colored) 

Dyed  Filing  Products 

Cards  (index,  postal,  and  other,  including  Index  sheets) 

Pressboard  Report  Covers  and  Binders 

Tags  and  Tickets  


Recovered 
fit)er  (per- 
cent) 


20 

20-50 

50 

50 

20-50 


Postconsumer 
fit)er  (percent) 


20 
20 
20 
20 
20 


Section  A-2 — Newsprint 

Prefi-rence  Program:  EPA  recommends  that  procuring  agencies  establish  minimum  content  standards  expressed  as 
a  percentage  of  recovered  fiber,  including  a  percentage  of  postconsumer  fiber.  EPA  recommends  that  procuring  agencies 
base  their  minimum  content  standards  for  newsprint  on  the  content  levels  shown  in  Table  A-2.  Percentages  are  based 
on  the  fiber  weight  of  the  product. 

Table  A-2.— Recommended  Recovered  Fiber  Content  Levels  for  Newsprint 


Item 


Newsprint 


Recovered 
fiber  (per- 
cent) 


40-100 


Postconsumer 
filler  (percent) 


40-85 


Section  A-3 — Tissue  Products 

Preference  Program:  EPA  recommends  that  procuring  agencies  establish  minimum  content  standards  expressed  as 
.1  percentage  of  recovered  fiber,  including  a  percentage  of  postconsumer  fiber.  EPA  re<;ommends  that  procuring  agencies 
base  their  minimum  content  standards  for  tissue  prodircts  on  the  content  levels  shown  in  Table  A-3.  Percentages  an; 
based  on  the  fiber  weight  of  the  product. 
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Table  A-3.— Recommended  Recovered  Fiber  Content  Levels  for  Tissue  Products 


Item 

Recovered 
Uber  (per- 
cent) 

Postconsumer 
fitjer  (percent) 

Bathroom  tissue: 

Commercial/industrial  

100 
20-100 

100 
20-100 

100 

100 
40-100 

25-60 

Consumer 

20-60 

Paper  towels: 

Commercial/industrial 

40-60 

Consumer  •. 

20-60 

Paper  napkins: 

Commercial/industrial 

30-60 

Facial  tissue: 

Commercial/industrial  .. 

30 

Industrial  wipers ; 

40 

Section  A— 4 — Paperbonrd  and  Packaging  Products 

Preference  Program:  EPA  recommends  that  procuring  agencies  establish  minimum  content  standards  expres.sed  as 
a  percentage  of  recovered  fiber,  including  a  percentage  of  postconsumer  fiber.  EPA  recommends  that  procuring  agencies 
base  their  minimum  content  .standards  for  paperboard  and  packaging  products  on  the  content  levels  shown  in  Table 
A-4.  Percentages  are  based  on  the  fiber  weight  of  the  product. 

Table  A-4.— Recommended  Recovered  Fiber  Content  Levels  for  Paperboard  and  Packaging  Products 


Item 


Corrugated  containers:* 

(<300psi) 

(300  psi) ; 

Solid  Fit)er  Eioxes 

Folding  cartons" 

Irxlustrial  paperboard  (e.g  .  tutses,  cores,  drums,  and  cans)  

Miscellaneous  (e.g.,  pad  backs,  covered  binders,  book  covers,  mailing  tubes,  protective  packaging) 

Padded  mailers 

Carriertxard .-. 

Brown  papers  (e.g..  wrappir)g  paper  and  bags) 


Recovered 
fiber  (per- 
cent) 


40-50 
30 
40 
100 
100 
90-100 

5-15 

25-100 

5-40 


Postconsumer 
fit)er  (percent) 


40-50 
30 

40 

40-80 
45-100 
75-100 

5-15 
15 

5-20 


•  The  recovered  fitjer  and  postconsumer  fiber  content  is  calculated  from  the  content  of  each  component  relative  to  the  weight  each  contributes 
to  the  total  weight  of  the  tx)x.  See  Appendix  I  for  an  example. 

"  The  recommended  content  ranges  are  not  applicable  to  all  types  of  papertxsard  used  in  foWing  cartons.  Cartons  made  from  solid  bleached 
sulfate  or  solid  unbleached  sulfate  contain  no  or  small  percentages  of  postconsumer  fitjer,  depending  on  the  papertx)ard  source. 

Section  A-5 — Miscellaneous  Paper  Products 

Preference  Program:  EPA  recommends  that  procuring  agencies  establish  minimum  content  standards  expressed  as 
a  percentage  of  recovered  fiber,  including  a  percentage  of  postconsumer  fiber.  EPA  recommends  that  procuring  agencies 
base  their  minimum  content  standards  for  the  li.sted  paper  products  on  the  content  levels  shown  in  Table  A-fi.  Percentages 
are  ba.sed  on  the  fiber  weight  of  the  product. 

Table  A-b.— Recommended  Recovered  Fiber  Content  levels  for  Miscellaneous  Paper  Products 


Item 


Tray  liners 


Recovered 
fiber  (per- 
cent) 


100 


Postconsumer 
fiber  (percent) 


75 


Section  A-6 — Other  Reconnneiuialions 
for  Paper  and  Paper  Products 

Measurement:  EPA  recommends  that 
procuring  agencies  express  their 
minimum  content  standards  as  a 
percentage  of  the  fiber  weight  of  the 
paper  or  paper  product.  EPA  further 
recommends  that  procuring  agencies 
specify  that  mill  broke  cannot  be 
counted  toward  postconsumer  or 
recovered  fiber  content,  except  that 


procuring  agencies  should  permit  mills 
to  count  mill  broke  generated  in  a 
papermaking  process  u.sing 
postconsumer  and/or  recovered  fiber  as 
feedstock  toward  "postconsumer  fiber" 
or  "recovered  fiber"  content,  to  the 
extent  that  the  feedstock  contained 
these  materials.  In  other  words,  if  a  mill 
uses  less  than  100%  postconsumer  or 
recovered  fiber,  only  a  proportional 
amount  of  broke  can  be  counted  towards 


postconsumer  or  recovered  fiber 
content. 

Specifications:  EPA  reconimends  that 
procuring  agencies  review  specifications 
provisions  pertaining  to  performance 
and  aesthetics  and  revise  provisions  that 
can  impede  use  of  postconsumer  and 
recovered  fiber,  unless  such  provisions 
are  related  to  reasonable  performance 
.standards.  Agencies  should  determine 
whether  performance  provisions  are 


unnecessarily  stringent  for  a  particular 
end  use.  Agencies  also  should  revi.se 
aesthetics  provisions — such  as 
brightness,  dirt  count,  or  shade 
matching — if  appropriate,  consistent 
with  the  agencies'  performance 
requirements,  in  order  to  allow  for  a 
higher  use  of  postconsumer  and 
recovered  fiber. 

EPA  recommends  that  procuring 
agencies  document  determinations  that 
paper  products  containing 
po.stconsumer  and  recovered  fiber  will 
not  meet  the  agencies'  reasonable 
performance  standards.  Any 
determin.ition  should  be  based  on 
technical  performance  information 
related  to  a  specific  item,  not  a  grade  of 
paper  or  type  of  product. 

EPA  recommends  that  procuring 
agencies  watch  for  changes  in  the  use  of 
postconsumer  and  recovered  fiber  in 
paper  and  paper  products.  When  a 
paper  or  a  paper  product  containing 
postconsumer  and  recovered  fiber  is 
produced  in  types  and  grades  not 
previously  available,  at  a  competitive 
price,  procuring  agencies  should  either 
revise  specifications  to  allow  the  use  of 
such  type  or  grade,  or  develop  new 
specifications  for  .such  type  or  grade, 
consistent  with  the  agencies' 
performance  requirements. 

Recyclability:  EPA  recommends  that 
procuring  agencies  consider  the  effect  of 
a  procurement  of  a  paper  product 
containing  recovered  and  postconsumer 
fiber  on  their  paper  collection  programs 
by  assessing  the  impact  of  their  decision 
on  their  overall  contribution  to  the  solid 
waste  stream. 

Section  A-7— Definitions 

For  purposes  of  the  recommendations 
(ontained  in  this  Part,  terms  shall  have 
the  following  meanings: 

"Postconsumer  fiber"  means: 

(1)  Paper,  paperboard,  and  fibrous 
wastes  from  retail  stores,  office 
buildings,  homes,  and  so  forth,  after 
they  have  pa.ssed  through  their  end- 
usage  as  a  consumer  item,  including: 
used  corrugated  boxes:  old  newspapers; 
old  magazines:  mixed  waste  paper; 
tabulating  cards;  and  used  cordage;  and 

(2)  All  paper,  paperboard,  and  fibrous 
wastes  that  enter  and  are  collected  from 
mimicipal  solid  waste. 
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Postconsumer  fiber  does  not  include 
fiber  derived  from  printers'  over-runs, 
converters'  scrap,  and  over-issue 
publications. 

"Recovered  fiber"  "Recovered  fiber" 
means  the  following  materials: 

(1)  Postconsumer  fiber  such  as: 

(A)  Paper,  paperboard,  and  fibrous 
wastes  from  retail  stores,  office 
buildings,  homes,  and  so  forth,  after 
they  have  passed  through  their  end- 
usage  as  a  consumer  item,  including: 
used  corrugated  boxes;  old  newspapers: 
old  magazines;  mixed  waste  paper; 
tabulating  cards;  and  used  cordage:  and 

(B)  All  paper,  paperboard.  and  fibrous 
wastes  that  enter  and  are  collected  from 
municipal  solid  waste. 

(2)  Fiber  derived  from  printing  and 
converting  operations,  excluding  any 
paper  generated  in  a  paper  mill  prior  to 
the  completion  of  the  paper 
manufacturing  process.  "Recovered 
fiber"  includes  repulped  fiber  from  drv 
paper  scrap  generated  after  the  paper 
machine  reel  has  been  rewound  and/or 
cut  into  smaller  rolls  or  rough  sheets, 
including  but  not  limited  to: 

(A)  Envelope  cuttings,  finishing  trim, 
bindery  trimmings,  and  other  paper  and 
paperboard  resulting  from  printing, 
cutting,  forming,  and  other  converting 
operations;  and  bag.  box.  and  carton 
manufacturing  wastes:  and 

(B)  Repulped  finished  paper  and 
paperboard  from  obsolete  inventories  of 
paper  merchants,  wholesalers,  dealers, 
printers,  converters,  or  consumers. 

"Mill  broke"  means  any  paper  or 
paperboard  scrap  generated  in  a  mill 
prior  to  completion  of  the  papermaking 
process  and/or  specific  materials 
generated  during  finishing  operations 
that  o<;cur  after  the  end  of  the 
papermaking  process.  It  includes  the 
following  materials,  whether  generated 
prior  to  or  after  the  completion  of  the 
papermaking  process:  paper  machine 
trim,  offgrade  or  off-specification  rolls 
(also  referred  to  as  rejected,  unused 
stock),  culls,  stub  rolls,  side  rolls,  end 
rolls,  and  obsolete  inventories  of  paper 
and  paperboard.  Although  mill  broke  is 
occasionally  sold  from  one  mill  to 
another,  such  a  sale  does  not  alter  its 
i:la.ssification  or  exclusion  from  tht; 
definition  of  "recovered  fiber." 


Appendix  A-1.— Example  Calculation 
of  Postconsumer  Fiber  Content  of  a 
Corrugated  Container 

C-Hute  has  a  take-up  factor  of 
approximately  1.44,  which  means  that 
for  each  one  foot  of  combined 
corrugated  board  there  is  1.44  feet  of 
fluted  medium.  This  factor  is  used  to 
calculate  the  weight  of  paperboard  in  a 
given  area  of  combined  corrugated 
board,  from  which  the  basis  weight  of 
the  board  is  derived.  Each  linerboard 
contributes  35%  of  the  basis  weight  (42/ 
121.4).  The  medium  contributes  30%  of 
the  total  basis  weight  (37.4/121.4). 


Board  basis 
weight  (Ibs/MSF) 

Linertx)ard  #1  

42x1  00=42  0 

Medium  

Linertx)ard#2 

26x1.44=37.4 
42x1.00=42.0 

Combined  Board  Weight  .. 

121.4  Ibs/MSF 

If  the  linerboard  u.sed  has  20% 
postconsumer  fiber  and  the  medium  has 
80%  post(  onsumer  fiber,  the  resulting 
total  postconsumer  fiber  content  of  the 
containerboard  is  as  follows: 

Linerboard:  .35x.20=.07x2=.14  (or  14"X,) 

Medium:  .30x.80=.24  (or  24%) 

Total  postconsumer  fiber:  .14-»-.24=.38 
(or  38%) 
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Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Harvest  Information 
Program;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101»-AD08 

Migratory  Bird  Harvest  Information 
Program 

AGENCY:  Fish  and  Wildlife  Ser\'i(;e. 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Fish  and  Wildlife  Ser\'ice 
(hereinafter  Service)  herein  proposes  to 
amend  the  Migratory  Bird  Har\'est 
Information  Program  (hereinafter 
Program)  regulations.  The  Service  plans 
to  add  Michigan,  Oklahoma,  and  Oregon 
(beginning  with  the  1995-96  hunting 
season)  to  the  list  of  participating  States, 
and  to  implement  some  additional 
modifications  to  the  Program.  This 
regulatory  action  will  continue  to 
require  all  licen.sed  hunters  who  hunt 
migratory  game  birds  in  participating 
States  to  identify  themselves  as 
migrato/y  bird  hunters  to  the  State 
licensing  authority,  and  to  .supply  their 
name,  address,  and  date  of  birth  to  the 
State.  Hunters  will  be  required  to  have 
evidence  of  current  participation  in  the 
Program  on  their  person  while  hunting 
migratory  game  birds  in  participating 
States.  The  quality  and  extent  of 
information  about  harvests  of  migratory 
game  birds  must  be  improved  in  order 
to  better  manage  these  populations. 
Hunters'  names  and  addresses  are 
necessary  to  provide  a  sample  frame  for 
voluntary  hunter  surveys  to  improve 
harvest  estimates  for  all  migratory  game 
birds.  Slates  will  gather  migratory  bird 
hunters'  names  and  addresses  and  the 
Service  will  conduct  the  harvest 
sur\'eys. 

DATES:  The  written  comment  period  for 
the  proposed  rule  will  end  on  .April  1, 
1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  10815  Loblolly  Pine 
Drive,  Laurel.  Maryland  20708-^028. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  in  Building  158,  10815 
Loblolly  Pine  Drive  (Gate  4,  Patuxent 
Environmental  Science  Center),  Laurel. 
Maryland  20708-4028. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
I.  Padding,  Office  of  Migratorv  Bird 
Management,  U.S.  Fish  and  VVildlife 
Service,  (301)  497-5980.  FAX  (301) 
497-5981. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  expand  the 
Program  to  include  the  States  of 


Michigan,  Oklahoma,  and  Oregon 
beginning  in  the  1995-96  hunting 
season,  and  to  make  minor 
modifications  to  the  Program. 

Background 

The  purpose  of  this  cooperative 
Program  is  to  obtain  annually  a 
nationwide  sample  frame  of  migratory 
bird  hunters,  from  which  representative 
samples  of  hunters  will  be  selected  and 
asked  to  participate  in  voluntary  har\'est 
surveys.  State  wildlife  agencies  will 
provide  the  sample  frame  by  annually 
collecting  the  name,  address,  and  date 
of  birth  of  each  licensed  migratory  bird 
hunter  in  the  State.  To  reduce  .survey 
costs  and  to  identify  hunters  who  hunt 
less  commonly-hunted  species,  States 
will  also  request  that  each  migratory 
bird  hunter  provide  a  brief  summary  of 
his  or  her  migratory  bird  hunting 
activity  for  the  previous  year.  States  will 
send  this  information  to  the  Service, 
and  the  Service  will  sample  hunters  and 
conduct  national  hunter  activity  and 
harvest  surveys. 

A  notice  of  intent  to  establish  the 
Program  was  published  in  the  June  24. 
1991,  Federal  Register  (56  FR  28812).  A 
final  rule  that  established  the  Program 
and  initiated  a  2-year  pilot  phase  in 
three  volunteer  States  (California. 
Missouri,  and  South  Dakota)  was 
published  in  the  March  19,  1993, 
Federal  Register  (58  FR  15093).  The 
pilot  phase  was  completed  following  the 
1993-94  migratory  bird  hunting  seasons 
in  California,  Missouri,  and  South 
Dakota. 

-    A  State/Federal  technical  group  was 
formed  to  evaluate  Program 
requirements,  the  different  approaches 
used  by  the  pilot  States,  and  the 
Service's  survey  procedures  during  the 
pilot  phase.  Changes  incorporated  into 
the  Program  as  a  result  of  the  technical 
group's  evaluation  were  specified  in  a 
final  rule,  published  in  the  October  21, 
1994.  Federal  Register  (59  FR  53334), 
that  initiated  the  implementation  phase 
of  the  Program. 

Currently,  all  licensed  hunters  who 
hunt  migratory  game  birds  in 
participating  States  are  required  to  have 
a  Program  validation,  indicating  that 
they  have  identified  themselves  as 
migratory  bird  hunters  and  have 
provided  the  required  information  to  the 
State  wildlife  agency.  Hunters  must 
provide  the  required  information  to 
each  State  in  which  they  hunt  migratory 
birds.  Validations  are  printed  on  or 
attached  to  the  annual  State  hunting 
license  or  on  a  State-specific 
supplementary  permit.  The  State  may 
charge  hunters  a  small  handling  fee  to 
compensate  agents  and  to  cover  the 


State's  administrative  costs  associated 
with  conducting  this  Program. 

The  State/Federal  technical  group 
continues  to  evaluate  the  Program  to 
determine  the  adequacy  and  timelinnss 
of  the  sample  frame  and  the  time 
burden,  cost,  and  other  impacts  on 
hunters.  State  license  agents.  State 
wildlife  agencies,  and  the  Service. 
Emphasis  is  currently  on  the  time 
requirement  for  the  sample  frame  and 
on  alternative  survey  methods  for 
special  groups  of  unlicensed  hunters 
(e.g.,  junior  and  senior  hunters). 

The  Service's  current  survey  design 
calls  for  hunting-record  forms  to  be 
distributed  to  hunters  selected  for  the 
sun'ey  before  they  forget  the  details  of 
their  hunts.  Because  of  this  design 
requirement,  States  have  onlv  a  short 
time  to  obtain  hunter  names  and 
addresses  from  license  vendors  and  to 
provide  those  names  and  addresses  to 
the  Service.  Currently,  participating 
States  must  .send  the  required 
information  to  the  Ser\'ice  within  5 
business  days  of  issuance  of  the  huiitini; 
license  or  permit  (10  business  days  if 
the  information  is  provided  in 
electronic  form).  Several  States  have 
expres.sed  concern  that  they  can  not 
meet  this  time  requirement.  The  Ser\  i<,t! 
conducted  an  experiment  during  the 
1994-95  hunting  season  to  determine 
whether  extending  the  time  requirement 
w'ould  adversely  affect  the  accural  v  of 
survey  results.  "The  results  and 
implications  of  that  experiment  will  be 
discussed  at  the  next  meeting  of  the 
State/Federal  technical  group,  prior  to 
publication  of  a  final  rule  in  1995. 

The  Service  previously  stated  that 
additional  States  will  continue  to  be 
added  until  all  States  participate  in 
1998.  The  sugge.sted  schedule  was 
included  in  a  final  rule  published  in  the 
October  21,  1994.  Federal  Register  (59 
FR  53334).  Seven  States  reque.sted 
changes  to  the  suggested  schedule;  in 
response  to  those  requests,  four  States 
were  moved  back  in  the  agenda 
(Louisiana.  Minnesota,  Pennsylvania, 
and  Texas)  while  three  States  were 
advanced  (Idaho,  Michigan,  and  Ohio). 

Several  States  have  suhsequentlv 
indicated  that  they  may  not  be  able  to 
implement  the  Program  by  the  year  that 
the  current  .schedule  requires  them  to 
enter  the  Program.  The  States  and  the 
Service  are  presently  developing 
mutually  acceptable  measures  for 
ensuring  that  the  Program  will  achieve 
hill  implementation  on  schedule. 

Proposed  .Modifications  to  the  Program 

In  addition  to  implementation  of  the 
Program  in  Michigan,  Oklahoma,  and 
Oregon,  the  Service  is  proposing  several 
other  modifications  to  the  Program.  On" 


such  modification  would  increase  the 
time  allowed  for  providing  names  and 
addresses  to  the  Service.  Results  of  the 
Service's  experiment  (described  above) 
will  provide  the  basis  for  determining 
the  extent  to  which  the  time 
requirement  should  be  changed. 

Another  modification  being  proposed 
is  to  require  harvest  estimates  for 
hunters  who  are  e.\empted  from  a 
permit  requirement  and  those  that  are 
also  exempted  from  State  licensing 
requirements.  This  would  include 
several  categories  of  hunters  such  as 
junior  hunters,  senior  hunters, 
landowners,  and  other  special 
categories.  These  exemptions  vary  on  a 
State-by-State  basis.  The  requirement 
would  likewise  vary  by  State  and  be 
incorporated  into  individual 
cooperative  agreements  with  the 
Service. 

Excluding  those  hunters  who  are  not 
required  to  obtain  an  annual  State 
hunting  license  from  the  Program  al.so 
excludes  their  harvest  from  the 
estimates.  The  importance  of  their 
har\est  depends  on  how  many  hunters 
are  e.xcluded  and  on  the  number  of  birds 
they  bag.  Excluding  these  hunters  may 
result  in  serious  bias.  Minimum  sur\ey 
standards  are  being  developed  for 
exempted  categories.  Stales  may  require 
exempted  hunters  to  obtain  permits 
(e.g..  Maryland  required  exempted 
hunters  to  obtain  permits  upon  entry  t» 
the  Program  in  1994). 

NEPA  Consideration 

The  e.stabli.shment  of  this  Han-est 
Information  Program  and  options  have 
been  considered  in  the  "Environmental 
Assessment:  Migratorv  Bird  Harvest     • 
Information  Program."  Copies  of  this 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

On  June  14,  1991,  the  Assistant 
Secretary  for  Fi.sh  and  Wildlife  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  effect  on  a  substantial 
luimber  of  small  entities  under  the 
Regulatory  Flexibility  Act  5  USC601  ft 
seq.  This  rule  will  eventuallv  affect 
about  3-5  million  migratory  game  bird 
hunters  when  it  is  fully  implemented.  It 
will  require  licensed  migratory  game 
bird  hunters  to  identify  them.selves  and 
to  supply  their  names,  addresses,  and 
birth  dates  to  the  State  licensing 
authority.  Additional  information  will 
be  requested  in  order  that  they  can  be 
efficiently  sampled  for  a  voluntary 
national  harvest  surx'ey.  Hunters  will  be 


required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds. 

The  States  may  require  a  small 
handling  fee  to  compensate  their 
bunting-license  vendors  and  to  cover 
their  administrative  costs.  Many  of  the 
State  hunting-license  vendors  are  small 
entities,  but  this  rule  should  not 
economically  impact  those  vendors. 
Only  migratory  game  bird  hunters, 
individuals,  would  be  required  to 
provide  this  information,  so  this  mle 
should  not  adversely  affect  small 
entities. 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1018- 
0015.  The  information  is  required  from 
licensed  hunters  to  obtain  the  benefit  of 
hunting  mlgraiory  game  birds. 

The  public  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sourt:es.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  these 
reporting  requirements  should  be 
direcited  to  the  Service  Information 
Collection  Clearance  Officer,  ms  224 — 
ARLSQ,  U.S.  Fish  and  Wildlife  Service. 
1849  C  Street.  NW.,  Washington.  DC 
20240.  or  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
1018-OU15.  Washington.  DC  20503. 

Executive  Order  12866 

This  rule  was  not  subjec;t  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

Executive  Order  12612  -  Federalism 

The  regulations  do  not  have 
significant  Federalism  effects  as 
provided  in  Executive  Order  12612.  Due 
to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  State  harvest 
surveys  presently  cannot  provide 
adequate  national  estimates  of  migratory 
game  bird  harvests  for  the  following 
reasons:  (1)  some  Stales  do  not  now 
conduct  annual  harvest  surveys  or 
maintain  accessible  lists  of  hunter 
names  and  addresses;  (2)  comparable 
information  is  not  available  from  all 
Slates  because  States  have  different 
licensing  laws  regulating  who  milst  buy 
a  hunting  license  and  different  survey 
procedures;  (3)  currently,  many  Slate 


license  lists  are  not  available  in  time  to 
permit  distribution  of  hunter  records 
early  in  the  hunting  season:  and  (4) 
budget  constraints  often  prevent  States 
from  conducting  harvest  sur\-eys  during 
certain  years  or  could  cause  some  States 
to  eliminate  them  completely. 

These  rules  do  not  have  a  substantial 
direct  effect  on  fistal  capacity,  change 
the  roles  or  responsibilities  of  Federal  or 
State  Governments,  or  intrude  on  State 
policy  or  administration.  Therefore, 
these  regulations  do  not  have  significant 
Federalism  effects  and  do  not  have 
sufficient  Federalism  impliiations  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  In  fact,  the  Service  would 
cooperate  with  States  in  providing 
.special  surv'eys  to  meet  mutual 
management  needs,  and  increased 
cooperation  between  Federal  and  State 
agencies  would  reduce  duplication  of 
survey  efforts. 

Executive  Order  12360  -  Taking  uf 
Individual  Property  Rights 

Executive  Order  12360  discussed 
guidelines  for  the  taking  of  individuni 
property  rights.  The.se  rules,  authorized 
by  the  Migratory  Bird  Treaty  Act.  do  not 
affect  any  constitutionally-protected 
property  rights.  These  rules  would  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property. 

Authorship 

Tlie  primary  author  of  lhi."vrule  is  Paul 
I.  Padding,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Uildlite. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  20  is  proposed  to 
be  amended  as  sMt  fonl;  below 

PART  20  -  MIGRATORY  BIRD  HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authorilv:  Th."  Migratorv^  Bird  Treaty  Act 
duly  .<.  11)18).  <is  iiintn.ioil.  (If.  I'.S  C.  703-     ' 
711);  the  Fish  and  Wiiiiiifr  Iniprovenient  Act 
of  1978  (Ni)vemlx>r  8.  1978).  as  anu-nded.  (16 
U.S.C.  712):  and  the  Fish  and  Wildlife  Art  of 
19.S6  (Aiigust  8,  19561.  as  ainniied.  (16 
U.S.C  742  a— (hind  (>—)). 

2.  Section  20.20  is  rpvis«"d  to  read  as 
follows: 

§  20.20    Migratory  Bird  Harvest  Information 
Program. 

(a)  Infomuititm  coUfction 
mquirt'inrnts.  The  collections  of 
information  contained  in  §  20.20  have 
been  approved  bv  the  Office  of 
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Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0015.  The 
information  will  be  used  to  provide  a 
sampling  frame  for  the  national 
Migratory  Bird  Harvest  Survey. 
Response  is  required  from  licensed 
hunters  to  obtain  the  benefit  of  hunting 
migratory  game  birds.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Service  Information  Collection 
Clearance  Officer. ■MS-224  ARLSQ.  Fish 
and  Wildhfe  Service,  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington,  DC  20503. 


(b)  General  provisions.  Each  person 
hunting  migratory  game  birds  in 
California,  Maryland,  Michigan, 
Missouri,  Oklahoma.  Oregon,  and  South 
Dakota  shall  have  identified  himself  or 
herself  as  a  migratory  bird  hunter  and 
given  his  or  her  name,  address,  and  date 
of  birth  to  the  respective  State  hunting 
licensing  authority  and  shall  have  on 
his  or  her  person  evidence,  provided  by 
that  State,  of'compliance  with  this 
requirement. 

(c)  Tribal  exemptions.  Nothing  in 
paragraph  (b)  of  this  section  shall  apply 
to  hunters  on  Federal  Indian 
Reservations  or  to  tribal  members 
hunting  on  ceded  lands. 

(d)  State  exemptions.  Nothing  in 
paragraph  (b)  of  this  section  shall  apply 
to  those  hunters  who  are  exempted  from 
State-licensing  requirements  in  the  State 
in  which  they  are  hunting. 

(e)  Implementation  schedule.  The 
Service  is  continuing  to  implement  this 
Program  over  the  next  3-year  period 
from  1996-1998,  which  will  incorporate 


approximately  a  half  million  additional 
migratory  bird  hunters  each  year.  It  it 
proposed  that  the  States  participate  on 
or  before  the  following  schedule: 

1996 — Alabama,  Georgia,  Idaho, 
Illinois,  Louisiana,  Maine,  Minnesota, 
Mississippi,  North  Carolina, 
Pennsylvania,  Tennessee,  Texas,  and 
Vermont. 

1997 — Arizona.  Arkansas,  Colorado. 
Florida,  Kentucky,  Ohio,  South 
Carolina,  Virginia,  and  Wisconsin. 

1998 — Alaska,  Connecticut,  Delaware, 
Indiana,  Iowa,  Kansas,  Massachusetts, 
Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey,  New  Mexico, 
New  York,  North  Dakota,  Rhode  Island, 
Utah,  Washington,  West  Virginia,  and 
Wyoming. 

bated:  Fobnian,'  27.  1995. 
George  T.  Frampton,  Jr., 

Assistant  Sucretaryfor  Fisti  and  Wildliff  and 
Parks. 

|FR  Doc.  9,5-fi292  Filed  3-14-95;  8:45  ami 
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Executive  Order  12956  of  March  13,  1995 


Israel-United  States  Binational  Industrial  Research  and  Development 
Foundation 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  the  International 
Organizations  Immunities  Act  (22  U.S.C.  288),  and  having  found  that  the 
Israel-United  States  Binational  Industrial  Research  and  Development  Founda- 
tion is  a  public  international  organization  in  which  the  United  States  partici- 
pates within  the  meaning  of  the  International  Organizations  Immunities 
Act,  I  hereby  designate  the  Israel-United  States  Binational  Industrial  Research 
and  Development  Foundation  as  a  public  international  organization  entitled 
to  enjoy  the  privileges,  exemptions,  and  immunities  conferred  by  the  Inter- 
national Organizations  Immunities  Act.  This  designation  is  not  intended 
to  abridge  in  any  respect  the  privileges,  exemptions,  or  immunities  that 
such  organization  may  have  acquired  or  may  acquire  by  international  agree- 
ments or  by  congressional  action. 


OO^lAJwUPL^AA  0\0^iodb^a></^ 


(FR  Doc.  95-6588 
Filed  3-14-95:  9:18  am) 
Billing  code  3195-01 -P 


THE  WHITE  HOUSE. 
March  13,  1995. 
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(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PC.  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


V'riMw  W-  \UMlirf  42 
rt^>  MH-2IFM 


This  unique  service  provides  up-to-date 
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Congress,  rtews  conferences,  and  other 
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WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  FT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(THREE  BMEFINQS) 
WHEN:  March  23  at  9:00  am  and  1:30  pm 

April  20  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW., 

Washington,  E)C  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas,  TX  75242 

1-800-366-2998 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Natural  Resources  Conservation  Service 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  14263 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fruits  and  vegetables;  importation.  14202-14209 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Simshine  Act,  14330 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings;  Simshine  Act,  14330 

Coast  Guard 

RUl^S 

Anchorage  regulations: 

Florida,  14220-14221 
Drawbridge  operations: 

Louisiana,  14221 
PROPOSED  RULES 

Ports  and  waterways  safety: 
East  River,  NY;  safety  zone,  14243-14245 
Hempstead  Harbor,  NY;  safety  zone,  14245-14246 
Port  of  New  York  and  New  Jersey;  safety  zone,  14242- 
14243,  14246-14247 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

RULES 

North  American  Free  Trade  Agreement  (NAFTA): 

Test  programs  and  procediu^s,  14211-14215 
NOTICES 
Meetings: 

Automated  export  system  development,  14324-14325 

Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Special  contracting  methods,  14340-14346 
Task  and  delivery  order  contracts,  14346-14349 

NOTICES 

Meetings: 
IDependents'  Education  Advisory  Coimcil,  14272 
Semiconductor  Technology  Council,  14271-14272 
Women  in  Services  Advisory  Committee,  14272-14273 

Privacy  Act: 
Systems  of  records,  14273-14274 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  14274-14275 
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Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Zadrozxy,  Joseph  A.,  M.D.,  14304 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
Waste  management  programmatic  environmental  impact 
statement,  14275 
Grant  and  cooperative  agreement  awards: 
New  Jersey  histitute  of  Technology,  The  Foundation, 
14275-14276 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
State  imdergroimd  storage  tank  program  approvals — 
South  Dakota,  14334-14337 
NOTICES 

Grants,  State  and  local  assistance: 
Enviroiunental  justice  commimity/University  partnership 
program,  14281-14285 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  14233-14235 

Fairchild,  14235-14236 

Jetstream,  14237-14238 

Learjet,  14231-14233 
Class  D  airspace,  14240-14241 
Class  D  and  E  airspace,  1423S-14240 
NOTICES 
Airport  noise  comparability  program: 

Noise  exposure  map — 
Fort  Lauderdale  Executive  Airport,  FL,  14315-14316 
Meetings: 

Aviation  Rulemaking  Advisory -Committee;  correction, 
14316 
Passenger  facility  charges;  appUcations,  etc.: 

Lebanon  Municipal  Airport,  14316-14317 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
Experimental,  auxiliary,  and  special  broadcast  and  other 
program  distributional  services — 
Aural  broadcast  auxiliary  stations,  14224-14225 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  14285 

Federal  Election  Commission 

NOTICES 

Meetings;  Simshine  Act,  14330 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Louisville  Gas  &  Electric  Co.  et  al..  14277-14279 
Environmental  statements;  availability,  etc.: 

FORIA  Hydro  Corp..  14279 

Natural  Gas  Pipeline  Co.  of  America.  14279-14281 
Natural  gas  pipeline;  alternatives  to  traditional  cost-of- 

service  rulemaking  criteria.  14281 
Applications,  hearings,  determinations,  etc.: 

Pacific  Gas  Transmission  Co.,  14276-14277 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Snohomish  County.  WA,  14317-14318 

Federal  Labor  Relations  Authority 

NOTICES 

Federal  service  labor-management  relations  statute: 
Collective  tiargaining;  comment  soUcitation  for  pohcy 
statement,  14285-14286 

Federal  Reserve  System 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
First  Security  Bancorp  et  al.,  14286 

Federal  Trade  Commiission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  lat)eling  and  advertising: 
Comparability  ranges — 
Showerheads  and  faucets,  14209-14211 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Contra  Costa  goldfields,  etc.  (four  plants  from  Northern 
CaUfomia),  14253 
NOTICES 
Endangered  and  threatened  species  permit  appUcations, 

14301-14302 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  County,  TX;  golden-cheeked  warbler,  14302- 
14303 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Lincomycin  hydrochloride  soluble  powder,  14216-14217 

Neomycin  sulfate  soluble  powder,  14217 

Oxytetracycline  injection,  14217-14218 

Sponsor  name  and  address  changes — 
Sandoz  Agro,  Inc.,  14216 
NOTICES 
Food  additive  petitions: 

Chemie  Research  &  Manufacturing  Co.,  Inc.,  14286-14287 
Food  for  human  consumption: 

Food  Chemicals  Codex;  3d  Edition- 
New  monographs  and  revisions,  14287-14289 
Human  drugs: 

New  drug  apphcations — 
Dey  Laboratories  et  al.;  approval  withdrawn,  14289 
Meetings: 

Advisory  committees,  panels,  etc.,  14289-14291 


General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Special  contracting  methods,  14340-14346 
Task  and  delivery  order  contracts,  14346-14349 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Social  Security  Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Taimer,  Vivian  N.;  correction,  14291 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Screening  mammography  services  coverage;  correction, 
14223-14224 

Housing  and  Urt}an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Commxmity  development  block  grant  program — 
Indian  tribes  and  Alaskan  Native  villages.  14293-14294 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Community  Planning  and 

Development  et  al.;  supersedure  and  redelegation  of 
authority,  14295-14296 
Assistant  Secretary  for  Fair  Housing  and  Equal 
Opportunity,  14294-14295 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Biu«au 

internal  Revenue  Service 

NOTICES 
Meetings: 
Art  Advisory  Panel,  14325 

intemational  Trade  Administration 

NOTICES 
Antidumping: 
Disposable  pocket  lighters  from — 
Thailand,  14263-14270 

Intematlonal  Trade  Commission 

NOTICES 

Meetings;  Simshine  Act,  14330 

Interstate  Commerce  Commission 

NOTICES 

Raihoad  operation,  acquisition,  construction,  etc.: 
hidiana  &  Ohio  Central  Raihoad  Co.,  Inc.,  14303-14304 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

Missouri  Electric  Works,  Lie,  et  al.,  14305 

New  Bedford,  MA,  14304-14305 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 


NOTICES 

Glass  Ceiling  Commission;  National  Award  for  Diversity 
and  Excellence  in  American  Executive  Management; 
apphcation  procedure 
[Editorial  Note:  This  is  the  correct  index  entry  for  the 
notice  document  printed  in  the  Federal  Register  of 
Thursday,  March  9,  1995.) 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Montana,  14298 

Nevada,  14296-14297 

Utah,  14297-14298 
Recreation  management  plans,  etc.: 

Cape  Blanco  Lighthouse  site,  OR,  14298 
Recreation  management  restrictions,  etc.: 

Yuba  Reservoir  Recreation  Management  Area,  UT,  14298- 
14300 
Survey  plat  filings: 

Colorado,  14300 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Special  contracting  methods,  14340-14346 
Task  and  dehvery  order  contracts,  14346-14349 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  content  labeling;  passenger  cars  and  Ught 
vehicles;  domestic  and  foreign  content  information, 
14228-14229 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Replaceable  fight  sovuce  information,  14226-14228 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Headlamps,  dimensional  and  specification  information, 
transfer  to  Docket  No.  93-11.  14247-14252 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Annual  fist;  correction.  14319 

Importation  eligibility;  determinations,  14318-14320 
Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Devices  to  measure  breath  alcohol;  model  specifications; 
correction,  14320-14322 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Alternative  Medfcine  Program  Advisory  Council,  14292 
Research  Grants  Division  special  emphasis  panel,  14291- 
14292 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Summer  flounder,  14230 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Southern  Oregon  and  Northern  California  steelhead, 
14253-14261 
Fishery  conservation  and  management: 

American  lobster,  14261-14262 


Ocean  and  coastal  resource  management: 

-   Monterey  Bay  National  Marine  Sanctuary,  CA — 

Shark  attraction  by  chum  or  other  means;  restriction  or 
prohibition;  pubUc  hearing,  14241 
NOTICES 
Permits: 
Marine  mammals,  14270-14271 

National  Science  Foundation 

NOTICES 

Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel, 

14306-14307 
Biochemistry  and  Molecular  Structure  and  Function 

Advisory  Panel,  14307 
Ecological  Studies  Advisory  Panel,  14307-14308 
Federal  Networking  Council  Advisory  Committee,  14306 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  14306 
Mathematical  Sciences  Special  Emphasis  Panel,  14305 
Physiology  and  Behavior  Advisory  Panel,  14307 
Polar  Programs  Advisory  Committee,  14306-14307 
Systemic  Reform  Special  Emphasis  Panel,  14305-14307 
Undergraduate  Education  Special  Emphasis  Panel.  14306 
Meetings;  Sunshine  Act,  14330-14331 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Bear  Creek  Watershed,  OR,  14263 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Consolidated  Edison  Co.  of  New  York,  Inc.,  14308-14309 

Occupational  Safety  and  Health  Administration 

RULES 

Shipyard  employment  safety  and  health  standards: 
Confined  and  enclosed  spaces  and  other  dangerous 
atmospheres;  correction,  14218-14220 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 
Retirement: 
Civil  Service  Retirement  System  and  Federal  Employees 
Retirement  System — 
Survivor  annuity  entitlement  based  on  remarriage 
before  age  55;  termination,  14201-14202 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

PROPOSED  RULES 

Raihoad  Unemployment  Insurance  Act: 

Sickness  benefits,  14241-14242 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  14309-14310 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Apphcations;  exemptions,  renewals,  etc.,  14322-14324 
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Securities  and  Exciiange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  14313-14314 
National  Association  of  Securities  Dealers,  Inc.,  14310- 
14313 

Applications,  bearings,  detenninations,  etc.: 
Public  utility  holding  company  filings.  14314-14315 
Voltaire  Capital,  Inc.,  14314 

Social  Security  Administration 

RULES 

Supplemental  seoirity  income  and  social  seciuity  benefits: 
Aged,  blind,  and  disabled — 
Benefit  continuation  and  special  eligibility  for  severely 
impaired  recipients  who  work;  mass  change 
resulting  in  reduction,  suspension,  etc.; 
corrections,  14215-14216 

State  Department 

NOTICES 
Meetings: 
Fine  Arts  Committee,  14315 

Thrift  Supervision  Office 

NOTICES 

Receiver  appointments: 
Carteret  Federal  Savings  Bank,  14325 

Trade  Representative,  Office  of  United  States 

NOTICES 

General  Agreement  on  Trade  in  Services  (GATS). 

telecommunications  negotiations;  comment  request, 

14329 
Meetings: 
Defense  Pohcy  Advisory  Committee  for  Trade.  14329 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Administrators.  14225-14226 


Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES  . 

Grants  and  cooperative  agreements;  availability,  etc.: 
Afiica;  radio  station  owners  and  managers;  professional 
development.  14325-14329 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Disability  resulting  from  hospitalization,  treatment. 

examination,  or  vocational  rehabilitation; 

compensation.  14222-14223 


Separate  Parts  in  Tills  Issue 

Part  II 

Environmental  Protection  Agency.  14334-14337 

Part  III 

Department  of  Defense,  General  Services  Administration, 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-nAGIO 

Termination  of  Survivor  Annuity 
Entitlement  Based  on  Remarriage 
Before  Age  55 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  concerning  survivor  annuity 
entitlement  under  the  Civil  Service 
Retirement  System  and  Federal 
Employees  Retirement  System.  The 
regulations  facilitate  qualification  for  a 
current  spouse  survivor  annuity  in 
certain  cases  involving  a  former 
spouse's  remarriage  to  a  retiree.  The 
regulations  also  limit  the  scope  of  the 
current  regulations  prohibiting 
reinstatement  of  a  former  spouse 
survivor  annuity  after  an  annulment. 
The  regulations  are  necessary  to 
implement  the  basic  purpose  of  the 
statute. 

EFFECTIVE  DATE:  April  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On  August 
15, 1994,  we  published  (at  59  FR  41716) 
proposed  regulations  to  facilitate 
qualification  for  a  current  spouse 
survivor  annuity  in  certain  cases 
involving  a  former  spouse's  remarriage 
to  a  retiree  and  to  limit  the  scope  of  the 
current  regulations  prohibiting 
reinstatement  of  a  former  spouse 
survivor  annuity  after  an  annulment. 
We  received  one  comment  that  relates  to 
the  former  spouse  annulment  issue.  We 
address  the  comment  in  our  discussion 
of  that  issue. 

Under  sections  8341(h)(3)(B)  and 
8445(c)(2)  of  title  5,  United  States  Code, 


a  former  spouse's  survivor  annuity 
entitlement  terminates  if  the  former 
spouse  remarries  before  age  55.  In  a 
recent  case,  a  retiree's  former  spouse 
was  eligible  for  a  survivor  annuity,  but 
she  remarried  the  retiree  before  she 
reached  age  55.  They  remarried  to  make 
sure  the  former  spouse  would  get  a 
survivor  annuity.  The  retiree  died  1 
month  after  the  remarriage  without 
notifying  OPM  and  the  survivor 
reduction  in  the  retiree's  annuity 
continued  until  his  death.  The  retiree, 
assuming  the  remarriage  would  assure 
his  wife's  future,  died  without  having 
filed  a  written  election  to  provide  a 
survivor  annuity  for  her.  [See  5  U.S.C. 
8339(j)(5)(B)  and  8419(b)(2)(C).)  In  our 
adjudication  of  this  case,  we  decided  to 
construe  the  statute  so  that  the  widow's 
pre-age  55  remarriage  to  the  retiree 
under  these  circumstances  does  not 
disqualify  her.  To  interpret  the  law  to 
prevent  her  from  receiving  a  survivor 
annuity  would  produce  an 
unconscionable  result  that  Congress 
never  intended.  Accordingly,  we 
decided  to  issue  regulations  to  adopt  a 
more  reasonable  approach  to  this 
situation.  Under  these  regulations,  when 
a  retiree  remarries  a  former  spouse  who 
would  be  entitled,  if  not  for  the 
remarriage,  to  a  former  spouse  survivor 
annuity  based  on  the  retiree's  service, 
and  the  retiree  takes  no  action  to 
terminate  the  annuity  reduction,  we  will 
deem  the  retiree  to  have  elected  to 
continue  the  reduction  to  provide  a 
current  spouse  annuity  under  section 
8339(j)(5)(B)(iii)  or  section  8419(b)(2)(C) 
of  title  5.  United  States  Code.  We  will 
deem  the  election  to  have  occurred 
whether  the  former  spouse's  entitlement 
was  based  on  the  retiree's  election  or  on 
a  court  order.  Of  course,  an  election  will 
not  be  deemed  if  the  retiree,  in  writing, 
asks  OPM  to  stop  the  reduction  either 
before  or  after  the  remarriage. 

The  new  regulations  also  clarify  the 
scope  of  the  current  regulations 
concerning  reinstatement  of  a  former 
spouse  survivor  annuity  entitlement 
after  an  annulment.  Our  current 
regulations  provide  that  a  former 
spouse's  entitlement  will  not  be 
reinstated  even  if  it  ended  due  to  a 
remarriage  that  is  later  determined  to  be 
invalid  and  is  annulled.  The  comment 
that  we  received  on  the  proposed 
regulations  expressed  the  belief  that, 
when  a  void  marriage  is  annulled  ab 


initio,  we  should  act  as  though  the 
marriage  never  occurred. 

The  rationale  for  our  approach  is 
based  on  the  State  courts'  treatment  of 
remarriage  for  alimony  purposes. 
Generally,  the  courts  will  not  allow 
alimony  to  be  reinstated  when  the 
remarriage  is  annulled  because  the 
payer  of  the  alimony  is  allowed  to  rely 
on  the  act  of  remarriage  (regardless  of 
validity)  to  plan  for  the  future  without 
the  alimony  obligation.  See  55  FR  9094, 
March  12, 1990  (addressing  similar 
comments  in  coimection  with  the 
original  issuance  of  the  current 
regulation).  The  only  purpose  of  our 
proposed  rule  was  to  clarify  that  the 
current  regulation  does  not  apply  to  a 
very  small  class  of  cases  for  which  the 
alimony  analogy  is  inapposite. 

Our  alimony  analogy  does  not  fit 
cases  in  which  the  former  spouse's 
entitlement  is  not  related  to  any 
reduction  in  the  retiree's  annuity. 
Section  4(b)(1)(B)  and  4(b)(4)  of  the 
Civil  Service  Retirement  Spouse  Equity 
Act  of  1984,  as  amended,  provide 
survivor  annuity  benefits  to  former 
spouses  who  meet  certain  criteria, 
without  requiring  a  reduction  in  a 
retiree's  benefit.  We  proposed  and  are 
now  amending  section  831.644(d)  of 
Title  5.  Code  of  Federal  Regulations,  to 
allow  reinstatement  of  entitlements 
based  on  section  4(b)(1)(B)  and  4(b)(4)  of 
the  Civil  Service  Retirement  Spouse 
Equity  Act  of  1984,  as  amended,  if  the 
remarriage  before  age  55  is  later  found 
to  be  invalid  from  its  inception.  The 
alimony  analogy  continues  to  fit — and 
therefore  we  will  not  reinstate  the 
former  spouse's  entitlement  following 
an  annulment — in  any  situation  in 
which  a  reduction  in  the  employee 
annuity  is  required  to  provide  the 
former  spouse  survivor  annuity. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure,  Air  traffic  controllers. 
Claims,  Disability  benefits,  Firefighters, 
Government  employees.  Income  taxes, 
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Intergovernmental  relations.  Law 

enforcement  officers,  Pensions, 

Reporting  and  recordkeeping 

requirements.  Retirement. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  0PM  is  amending 
subpart  F  of  5  CFR  part  831  and  subpart 
F  of  5  CFR  part  842,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §  831.102  also 
issued  under  5  U.S.C.  8334;  §  831.106  also 
issued  under  5  U.S.C.  552a;  §831.108  also 
issued  under  5  U.S.C.  8336(d)(2); 
§  831.201(b)(6)  also  issued  under  5  U.S.C. 
7701(b)(2);  §  831.204  also  issued  under 
section  7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  105-508, 
104  Stat.  1388-339;  §831.303  also  issued 
under  5  U.S.C.  8334(d)(2);  §  831.502  also 
issued  under  5  U.S.C.  8337;  §  831.502  also 
issued  under  section  1(3).  E.0. 11228,  3  CFR 
1964-1965  Comp.;  §831.621  also  issued 
under  section  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of 
1986,  Pub.  L.  99-251. 100  Stat.  23;  subpart 
S  also  issued  under  5  U.S.C.  834(k);  subpart 
V  also  issued  under  5  U.S.Q  8343a  and 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100-203, 
101  Stat.  1330-275;  §831.2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  104  Stat.  1388-328. 

Subpart  F— Survivor  Annuities 

2.  In  section  831.644,  paragraph  (d)  is 
revised  to  read  as  follows: 


§831.644    Remarriage. 

•        «        «        *        * 

(d)  (1)  If  present  or  future  entitlement 
to  a  former  spouse  annuity  is  terminated 
because  of  remarriage  before  age  55,  the 
entitlement  will  not  be  reinstated  upon 
termination  of  the  remarriage  by  death 
or  divorce. 

(2)  If  present  or  future  entitlement  to 
a  former  spouse  annuity  is  terminated 
because  of  remarriage  before  age  55,  the 
entitlement  will  not  be  reinstated  upon 
annulment  of  the  remarriage  unless — 

(i)  The  decree  of  annulment  states  that 
the  marriage  is  without  legal  effect 
retroactively  from  the  marriage's 
inception;  and 

(ii)  The  former  spouse's  entitlement  is 
based  on  section  4(b)(1)(B)  or  section 
(4)(b)(4)ofPub.L.  98-615. 

(3)  If  a  retiree  who  is  receiving  a 
reduced  annuity  to  provide  a  former 
spouse  annuity  and  who  has  remarried 
that  former  spouse  (before  the  former 
spouse  attained  age  55)  dies,  the  retiree 
will  be  deemed  to  have  elected  to 


continue  the  reduction  to  provide  a 
current  spouse  annuity  unless  the 
retiree  requests  (or  has  requested)  in 
writing  that  0PM  terminate  the 
reduction. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

3.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §§842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 
§  842.105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §  842.106  also 
issued  under  section  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Pub.  L.  101-508  and  5  U.S.C.  8402(c)(1); 
§§842.604  and  842.611  also  issued  under  5 
U.S.C.  8417;  §  842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  §  842.614  also  issued 
under  5  U.S.C.  8419;  §842.615  also  issued 
under  5  U.S.C.  8418;  §842.703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  §842.707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  Pub.  L.  100-203;  §842.708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  Pub.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  subpart  H  also  issued  under  5 
U.S.C.  1104. 

Subpart  F — Survivor  Elections 

4.  In  section  842.612,  paragraph  (h)  is 
added  to  read  as  follows: 

§  842.61 2    Post-retirenient  election  of  a 
fully  reduced  annuity  or  one-half  reduced 
annuity  to  provide  a  current  spouse 
annuity. 

«        *        *        •        * 

(h)  If  a  retiree  who  is  receiving  a 
reduced  annuity  to  provide  a  former 
spouse  annuity  and  who  has  remarried 
that  former  spouse  (before  the  former 
spouse  attained  age  55)  dies,  the  retiree 
will  be  deemed  to  have  elected  to 
continue  the  reduction  to  provide  a 
current  spouse  annuity  unless  the 
retiree  requests  (or  has  requested)  in 
writing  that  OPM  terminate  the 
reduction. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 

[Doclcet  No.  94-036-2] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Final  rule. 

SUMMARY:  We  are  allowing  a  number  of 
previously  prohibited  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  will  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  will  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other 
injurious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
action  will  provide  the  United  States 
with  additional  kinds  and  sources  of 
fruits  and  vegetables  while  continuing 
to  provide  protection  against  the 
introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

EFFECTIVE  DATE:  March  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  E.  Cooper  or  Mr.  Peter  Grosser, 
Senior  Operations  Officers,  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Port 
Operations,  4700  River  Road  Unit  139, 
Riverdale,  Maryland  20737-1228;  (301) 
734-8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States. 

On  October  25, 1994,  we  published  in 
the  Federal  Register  (59  FR  53606- 
53612,  Docket  No.  94-036-1)  a  proposal 
to  amend  the  regulations  by  allowing 
additional  fhjits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world  under 
specified  conditions.  The  importation  of 
these  fruits  and  vegetables  had  been 
prohibited  because  ofthe  risk  that  the 


fruits  and  vegetables  could  introduce 
injurious  insects  into  the  United  States. 
We  proposed  to  allow  these 
importations  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture,  and  after  conducting  pest 
risk  analyses  that  indicated  that  the 
fruits  or  vegetables  could  be  imported 
under  certain  conditions  without 
significant  pest  risk. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending 
November  25, 1994.  We  received  nine 
comments  by  that  date.  They  were  from 
industry  representatives  and  growers. 
State  departments  of  agriculture,  an 
academic  institution,  a  foreign 
department  of  agriculture,  and  a  foreign 
ambassador.  One  comment  supported 
the  proposal  as  written.  One  commenter 
was  concerned  about  being  able  to  move 
fruits  and  vegetables  from  Puerto  Rico 
into  other  parts  of  the  United  States. 
The  remainder  of  the  commenters 
opposed  the  rule  for  specific  fruits  or 
vegetables.  We  carefully  considered  all 
of  the  comments  we  received.  They  are 
discussed  below  by  topic. 

Carambola  From  Taiwan 

We  proposed  to  amend  §  319.56-2x  to 
allow  the  importation  of  carambola  from 
Taiwan.  We  specified  that  carambola 
would  undergo  cold  treatment  for  the 
Oriental  fiiiit  fly  [Bactrocera  dorsalis)  in 
accordance  with  the  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual,  which  has  been  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1.  In 
accordance  with  §  319.56-6  of  the 
regulations,  carambola  would  be  subject 
to  inspection,  disinfection,  or  both  at 
the  port  of  first  arrival.  As  discussed  in 
the  proposal,  the  pest  risk  assessment 
conducted  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
determined  that  any  injurious  plant 
pests  that  might  be  carried  by  carambola 
would  be  readily  detectable  by  an 
inspector. 

Several  commenters  expressed 
concerns  about  the  economic  analysis  in 
the  Initial  Regulatory  Flexibility 
Analysis.  These  comments  are 
addressed  in  the  Final  Regulatory 
Flexibility  Analysis. 

One  commenter  was  concerned  about 
U.S.  producers'  ability  to  export 
carambola  to  the  Taiwanese  market.  Our 
proposal  and  decision  to  allow 
importation  of  carambola  from  Taiwan, 
as  well  as  other  fruits  and  vegetables, 
are  based  solely  on  whether  these 
importations  can  be  made  without 
significant  risk  of  pest  introduction.  We 
have  no  authority  to  limit  importations 
based  on  the  presence  or  absence  of 
reciprocal  arrangements.  Therefore,  we 


have  made  no  change  based  on  this 
comment. 

Two  commenters  expressed  concern 
that  Taiwanese  producers  use  pesticides 
which  are  illegal  in  the  United  States. 
The  Food  and  Drug  Administration 
takes  samples  of  imported  commodities 
to  determine  whether  illegal  pesticides 
are  present,  and  seizes  shipments  that 
do  not  meet  its  standards.  Therefore,  we 
have  made  no  change  based  on  this 
comment. 

One  commenter  stated  that  there  was 
no  mention  of  the  certification 
procedures  to  ensure  fruits  are  treated 
properly  and  not  infested  with  the 
Oriental  fruit  fly,  Bactrocera  dorsalis. 
We  ensure  the  fruits  are  treated  properly 
by  verifying  the  results  of  treatment  in 
accordance  with  the  PPQ  Treatment 
Manual.  Cold  treatments,  as  required  for 
carambola  from  Taiwan,  may  be 
conducted  either  in  the  country  of 
origin  or  in  the  United  States,  imder  an 
inspector's  supervision.  Treatments  may 
also  be  conducted  on  board  vessels  en 
route  to  the  United  States.  In  this  case, 
a  sealed  temperature  recording  device  is 
read  by  an  insjiector  upon  the  fruit's 
arrival  in  the  United  States,  and  the  fruit 
is  released  from  treatment  only  if  the 
temperature  record  indicates  the 
required  cold  treatment  has  been 
successfully  completed. 

Several  commenters  stated  concerns 
about  the  fruit  piercing  moth  [Othreis 
spp.)  and  fruit  borer  {Eucosma 
notanthes),  which  attack  carambola. 
They  questioned  whether  cold  or  other 
treatments  would  kill  these  pests  and 
raised  concerns  about  the  effectiveness 
of  the  Taiwanese  practice  of  covering 
the  fhiit  with  pesticide  impregnated 
bags  to  manage  these  pests.  One 
commenter  felt  that  there  was  no  way  to 
ensure  that  all  fruit  imported  into  the 
United  States  had  been  bagged  in  the 
field.  Another  commenter  felt  that  there 
was  no  guarantee  that  shipments  of 
carambola  from  Taiwan  would  be  free  of 
larvae  or  eggs  of  the  Eucosma  or  that  the 
young  larvae  in  the  fruit  would  have 
caused  sufficient  damage  for  an 
inspector  to  detect.  Commenters 
expressed  concerns  that  these  pests,  if 
introduced  into  the  United  States,  could 
feed  on  related  fruits  and  become  a 
significant  problem  for  carambola  and 
other  crops  in  Florida. 

The  fruit  borer,  Eucosma  notanthes,  is 
recognized  as  a  pest  of  carambola. 
However,  routine  cultural  practices  for 
carambola  production  in  Taiwan,  such 
as  the  bagging  of  fruit,  provide 
deterrents  against  the  carambola 
becoming  infested  with  these  pests.  In 
addition,  the  following  pest 
management  activities  are  carried  out  to 
reduce  the  risk  posed  by  this  insect: 


Pesticides  are  applied  weekly,  from  the 
end  of  the  bloom  season  until  the  fruit 
measures  5  cm  in  length.  Infestation  in 
young  fruit  results  in  premature  fruit 
drop.  The  dropped  fruit  is  collected  and 
destroyed,  reducing  pest  pressure  and 
risk.  Fruits  are  then  bagged  to  prevent 
adult  moths  from  laying  eggs  on  the 
growing  fruit.  APHIS  representatives 
will  schedule  periodic  visits  to 
carambola  production  areas  in  Taiwan 
to  monitor  these  procedures.  If  an  aduh 
moth  circimivents  the  bagging  and  lays 
eggs  on  more  mature  fruits,  the  action  of 
the  larvae  boring  into  the  fruit  extrudes 
frass  from  the  hole  as  well  as  exudate 
from  the  fruit.  These  obvious  symptoms 
enhance  our  confidence  in  our  being 
able  to  visually  detect  any  fruit  that  may 
be  infested. 

Bagging  fruits  to  prevent  insects  from 
laying  their  eggs  on  or  in  the  fruit,  and 
subsequent  larval  forms  boring  into  the 
fruit,  has  proven  successful  with  similar 
pests  and  imports  of  sand  pears  from 
lapan  and  the  Republic  of  Korea.  The 
bagging  v«ll  also  exclude  other  moths, 
including  Othreis  spp. 

We  consider  the  measures  taken  in 
the  exporting  country,  coupled  with  the 
safeguards  required  by  the  regulations, 
including  inspection  and  cold 
treatment,  to  be  adequate  to  prevent  the 
introduction  of  injurious  plant  pests 
into  the  United  States  by  carambola 
from  Taiwan.  Therefore,  we  are  not 
making  any  changes  based  on  these 
comments. 

Onion  Bulbs  From  Indonesia 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  onion  bulbs. 
Allium  cepa,  from  Indonesia.  One 
commenter  stated  that  onion  bulbs  from 
Indonesia  should  not  be  allowed  entry 
with  the  tops  due  to  the  risk  of 
introduction  of  the  listed  leafminer  and 
noctuids.  We  are  making  no  change 
based  on  this  comment,  because,  as 
indicated  in  the  proposal,  only  bulbs  of 
the  onion  will  be  allowed.  Bulbs  with 
tops  will  be  refused  entry. 

Jicama  From  Tonga 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  Jicama, 
Pachyrhizus  tuberous,  from  Tonga.  One 
commenter  felt  that  jicama  from  Tonga 
should  not  be  admitted  until  the 
nematodes  mentioned  in  the  pest  risk 
assessment  are  identified  and  their 
impact  evaluated.  We  are  making  no 
change  based  on  this  comment.  The  pest 
risk  assessment  reported  on  two  root- 
knot  nematodes  on  this  host.  As  the 
name  implies,  attacks  by  species  within 
this  genus  result  in  a  root-knot  forming 
on  the  host  material.  In  general,  these 
are  predictable  visible  symptoms  that 
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inspectors  are  trained  to  look  for,  and 
APHIS  inspects  jicama  for  these 
nematodes.  If  these  nematodes  are 
detected  at  the  time  of  importation,  the 
jicama  will  be  rejected. 

Currant  and  Gooseberry.  From 
Argentina  and  Australia 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  currant  and 
gooseberry,  Ribes  spp.,  from  Argentina 
and  Australia.  One  commenter  felt  that 
Ribes  spp.  fruits  could  harbor  the  mites 
that  vector  the  reversion  disease,  even 
though  the  fruit  would  not  carry  the 
pathogen  for  the  disease.  The 
commenter  recommended  that  surface 
treatment  should  be  required  to  allow 
entry  for  these  fruits.  We  are  making  no 
change  based  on  this  comment.  The 
reversion  disease  is  not  known  to  occur 
in  Argentina  or  Australia.  Therefore,  we 
believe  there  is  no  risk  of  mites  serving 
as  vectors. 

White  Asparagus  From  Austria 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  white 
asparagus.  Asparagus  officinalis,  from 
Austria.  As  specified  in  the  proposal, 
the  only  plant  part  eligible  for 
importation  is  the  shoot,  with  no  visible 
green  on  the  shoot.  One  commenter 
suggested  that  white  asparagus  from 
Austria  should  be  harvested  before 
shoot  emergence  and  washed  to 
eliminate  soil.  We  are  making  no 
changes  based  on  this  comment.  If  the 
asparagus  is  harvested  after  shoot 
emergence,  it  will  not  be  white,  and, 
therefore,  will  not  be  enterable.  We  will 
reject  all  shipments  that  are  not  white. 
In  accordance  with  7  CFR  330.300,  soil 
contamination  is  a  reason  for  rejecting 
shipments  of  all  agricultural  products 
from  nearly  all  countries.  Therefore,  the 
asparagus  shoots  must  be  completely 
white  and  free  of  soil  when  presented 
for  inspection  and  entry. 

Sage  From  Belize 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  sage,  Salvia, 
from  Belize.  In  accordance  with 
§  319.56-6  of  the  regulations,  sage 
would  be  subject  to  inspection, 
disinfection,  or  both  at  the  port  of  first 
arrival.  As  discussed  in  the  proposal, 
the  pest  risk  assessment  conducted  by 
APHIS  determined  that  sage  from  Belize 
is  not  attacked  by  fruit  flies  or  other 
injurious  plant  pests.  In  addition,  any 
other  injurious  plant  pests  that  might  be 
carried  by  sage  from  Belize  would  be 
readily  detectable  by  an  inspector. 

One  commenter  was  concerned  about 
the  rust  pathogens  in  Central  America. 
The  commenter  questioned  the  status  of 
rust  pathogens  in  Belize.  We  have  no 


evidence  that  any  of  these  rust 
pathogens  occur  in  Belize.  In  addition, 
our  experience  with  Salvia  imports  from 
countries  where  these  rust  pathogens 
occur  has  not  demonstrated  that 
imported  Salvia  serves  as  a  pathway. 

Blueberry  From  Argentina 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  blueberry, 
Vaccinium  spp.,  from  Argentina.  We 
specified  that  blueberries  will  undergo 
cold  treatment  for  the  Mediterranean 
fruit  fiy  (Ceratitis  capitata)  in 
accordance  with  the  PPQ  Treatment 
Manual. 

One  commenter  suggested  that 
fumigation  schedules  for  Vaccinium 
spp.  fruit  from  Argentina  should  target 
Anastrepha  spp.,  which  has  been 
intercepted  on  Vaccinium  spp.  in 
Mexico.  We  are  making  no  changes 
based  on  this  comment.  Although  it  is 
true  that  a  fruit  fly  of  an  Anastrepha  sp. 
was  found  in  blueberry  fruit,  the  fruit 
was  carried  by  an  airline  passenger  and 
is  the  only  record  we  have  of  an 
interception  of  this  species  in  blueberry 
fruit.  This  information  was  weighed 
against  the  larger  body  of  information  of 
repeated  commercial  importation 
without  any  evidence  of  Anastrepha 
infestation.  We  believe  the  interception 
represented  an  aberration  or  incidental 
report  from  a  possible  over-ripe  or 
damaged  fruit. 

Kiwi  From  the  Republic  of  Korea 

We  proposed  to  amend  §  319.56-2t  to 
allow  the  importation  of  kiwi,  Actinidia 
deliciosa,  from  thef  Republic  of  Korea. 
One  commenter  was  concerned  by  the 
lack  of  reciprocal  commitment  from  the 
Republic  of  Korea  to  treat  California 
kiwiftriit  exported  to  the  Republic  of 
Korea  fairly  in  the  context  of 
phytosanitary  and  food  issues. 

Our  proposal  and  decision  to  allow 
importation  of  kiwi  from  the  Republic  of 
Korea,  as  well  as  other  fruits  and 
vegetables,  are  based  solely  on  whether 
these  importations  can  be  made  without 
significant  risk  of  pest  introduction.  We 
have  no  authority  to  limit  importations 
based  on  the  presence  or  absence  of 
reciprocal  arrangements. 

Inspection  Upon  Arrival 

One  commenter  questioned  the  ability 
of  inspectors  to  adequately  inspect  the 
increasing  number  of  commodities  that 
arrive  in  the  United  States.  Inspection  at 
the  port  of  first  arrival  is  only  one  aspect 
of  our  approach  to  plant  pest  exclusion, 
and  is  never  the  sole  means  of  plant  pest 
exclusion  for  any  commodity.  Before  a 
fruit  or  vegetable  is  approved  for 
importation  into  the  United  States,  a 
plant  pest  risk  assessment  is  conducted 


for  the  commodity.  If  a  plant  pest  risk 
is  found  to  be  associated  with  a 
commodity  proposed  for  importation, 
APHIS  then  determines  what,  if  any, 
measures  can  be  taken  to  reduce  the  risk 
to  a  level  that  would  allow  the 
commodity  to  be  safely  imported  into 
the  United  States.  For  example,  in 
certain  cases  our  regulations  impose 
restrictions  such  as  specific  growing  and 
shipping  requirements  or  inspection  in 
the  country  of  origin,  or  treatment.  As 
a  final  precaution,  all  fruits  and 
vegetables  are  subject  to  inspection  at 
the  port  of  first  arrival.  Inspectors  are 
aware  of  potential  pest  risks  associated 
with  a  particular  commodity  and 
conduct  their  inspections  accordingly. 
We  consider  the  measures  taken  in  the 
exporting  countries,  coupled  with  the 
safeguards  required  by  the  regulations, 
including  inspection,  to  be  adequate  to 
prevent  the  introduction  of  injurious 
plant  pests  into  the  United  States. 

General 

One  commenter  stated  that  pest  risk 
assessments  consist  only  of  a  cursory 
look  at  the  interception  histories  of 
commodities  which  are  currently 
prohibited  and  do  not  adequately 
investigate  pest  problems  associated 
with  the  commodities  in  their  countries 
of  origin.  We  do  investigate  pest 
problems  associated  with  commodities 
in  their  countries  of  origin  during  our 
pest  risk  assessments.  Our  current 
method  of  performing  pest  risk 
assessments  is  to  do  an  exhaustive 
search  of  literature  and  review  our 
historical  plant  pest  database  and 
interception  information.  When 
available,  we  also  use  information  from 
other  sources,  and  occasionally  conduct 
on-site  investigations  in  proposed 
export  areas.  The  pest  risk  assessments 
are  largely  dependent  upon  literature  on 
plant  pest  problems  in  countries  of 
origin.  This  literature  is  primarily 
investigative  findings  published  by 
scientific  communities.  Our  experience 
has  shown  that  if  a  pest  causes  damage 
to  an  economic  crop,  the  scientific 
community  investigates  the  pest's 
biology  and  extent  of  pest  damage  in 
prescribing  remedial  actions. 

One  commenter  felt  that  commodities 
that  can  be  planted  or  otherwise 
propagated,  such  as  onion  and  shallot 
bulbs,  comsalad,  and  jicama,  should  be 
evaluated  by  stricter  criteria.  We  are 
making  no  change  based  on  this 
comment.  We  have  long  recognized  that 
some  products  imported  for 
consumption  are  capable  of  being 
propagated  and  that  individuals, 
occasionally  out  of  curiosity,  may  plant 
them.  While  we  do  not  believe  that  the 
extent  of  the  practice  makes  it  a 


significant  pest  risk,  we  have,  in  the 
past,  explored  three  ways  of  preventing 
the  practice:  (1)  Prohibit  the  importation 
of  all  commodities  that  could 
potentially  be  propagated;  (2)  treat  all 
commodities  capable  of  propagation 
with  sprout  inhibitor;  or  (3)  devitalize 
the  products  prior  to  export.  We  believe 
that  the  first  option,  prohibition,  should 
be  applied  only  to  products  that  present 
pest  risks  that  cannot  be  mitigated  in 
other  ways.  We  have  experimented  with 
the  second  option,  using  sprout 
inhibitors,  but  they  do  not  offer 
sufficient  quarantine  security  for  high- 
risk  products  and  are  not  registered  for 
most  products.  The  third  option, 
devitalization,  in  most  cases  renders  a 
product  unacceptable  for  the  fresh  fruit 
and  vegetable  market. 

Countries  are  becoming  more  and 
more  sophisticated  in  their  production 
and  phytosanitary  practices,  so  the 
quality  of  fruits  and  vegetables  in 
general  is  increasing.  Products  are 
graded  and  inspected  during  packing 
and  prior  to  export,  and  the  products  are 
inspected  again  upon  arrival  in  the 
United  States.  All  of  this  reduces  the 
likelihood  of  a  pest  entering  the  United 
States.  If,  once  a  commodity  has  been 
imported  into  the  United  States,  a 
person  chooses  to  try  to  propagate  that 
commodity,  the  person  would  likely 
choose  the  healthiest-looking  material, 
thus  further  reducing  the  probability 
that  a  plant  pest  would  be  spread.  The 
limited  degree  of  risk  that  remains  must 
be  accepted  if  free  trade  is  to  be 
maintained. 

Puerto  Rico 

One  commenter  felt  that  the  proposal 
should  not  be  approved  since  it  would 
provide  foreign  countries  importation 
rights  and  benefits  which  are  currently 
being  denied  to  other  States  and 
Territories.  The  commenter  requested 
that  we  review  and,  if  necessary,  revise 
many  of  our  regulations  covering  Puerto 
Rico  to  increase  the  number  and  kinds 
of  fruits  and  vegetables  moving  into 
other  parts  of  the  United  States  imm 
Puerto  Rico.  We  will  consider  specific 
requests  from  Puerto  Rico  to  allow  the 
movement  of  specific  fruits  and 
vegetables  to  other  parts  of  the  United 
States.  Once  a  request  is  received,  we 
will  perform  a  pest  risk  assessment  to 
determine  if  there  is  significant  risk  of 
introducing  injurious  plant  pests  into 
other  parts  of  the  United  States.  After 
determining  that  the  fruits  or  vegetables 
could  be  moved  under  certain 
conditions  without  significant  pest  risk, 
we  would  publish  a  proposed  rule  in 
the  Federal  Register  to  allow  the 
movement  of  those  fruits  or  vegetables 
into  other  parts  of  the  United  States. 


Miscellaneous 

We  have  made  minor,  editorial 
changes  by  removing  the  references  to 
"South  Korea"  and  by  replacing  them 
with  "the  Republic  of  Korea,"  the 
official  name  for  that  country. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  change  noted  above. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  afiiected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  601  et 
seq.,  we  have  performed  a  Final 
Regulatory  Flexibility  Analysis,  set  forth 
below,  regarding  the  economic  impact 
of  this  rule  on  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd.  150ee,  150ff,  151-167),  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

This  final  rule  amends  the  regulations 
governing  the  importation  of  fruits  and 
vegetables  by  allowing  a  number  of 
previously  prohibited  ftuits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  localities  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  has  been 
prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States.  This  rule  revises 
the  status  of  certain  commodities  from 
certain  countries  and  localities, 
allowing  their  importation  into  the 
United  States  for  the  first  time. 

These  revisions  are  based  on  pest  risk 
assessments  that  were  conducted  by 
APHIS  at  the  request  of  various 
importers  and  foreign  ministries  of 


agriculture.  The  pest  risk  assessments 
indicate  that  the  fruits  or  vegetables 
listed  in  this  rule,  under  certain 
conditions,  may  be  imported  into  the 
United  States  without  significant  pest 
risk.  All  of  the  fruits  and  vegetables,  as 
a  condition  of  entry,  will  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  an  inspector.  In  addition,  some  of  the 
fruits  and  vegetables  will  be  required  to 
undergo  mandatory  treatment  for  fruit 
flies  or  other  injurious  insects  as  a 
condition  of  entry,  or  to  meet  other 
special  conditions.  This  action  will 
provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Apples 

This  rule  allows  apples  to  be 
imported  into  the  United  States  from 
Spain  under  certain  conditions.  Spain's 
production  of  apples  in  1993  was 
approximately  821,000  metric  tons  (mt). 
Spain's  export  level  over  the  past  5 
years  has  averaged  20,000  mt.  In  the 
unlikely  event  that  Spain's  apple 
exports  were  fully  diverted  to  the 
United  States,  they  would  represent 
about  0.4  percent  of  U.S.  production,  an 
amount  that  would  not  significantly 
affect  the  U.S.  market.  Moreover,  there 
would  not  be  any  o^-season  advantages, 
since  Spain's  main  production  season, 
June  through  September,  inclusive,  is 
the  same  as  for  U.S.  apple  producers. 

In  addition,  the  United  States  is  a  net 
exporter  of  apples.  Total  U.S.  utilized 
production  of  apples  in  1993  was 
4,760,682  mt  (fresh  equivalent). 
(Utilized  production  of  apples  refers  to 
the  amount  of  apples  sold  plus  the 
quantities  of  apples  used  on  farms 
where  grown  and  quarttities  of  apples 
held  in  storage,  thus  those  apples 
actually  used  in  some  way.)  Imports  of 
fresh  apples  in  1992  totaled  120,412  mt, 
or  2.5  percent  of  domestic  utilized 
production  that  year,  whereas  exports 
totaled  507,614  rnt,  or  10.7  percent. 
Given  this  trade  flow,  the  U.S.  market 
for  apples  is  not  expected  to  exhibit  the 
excess  demand  in  the  near  future  that 
could  encourage  increased  foreign 
supply.  The  main  commercial  varieties 
grown  in  Spain  (Golden  Delicious,  50 
percent;  Granny  Smith,  30  percent)  are 
common  varieties  in  the  United  States, 
and  their  export,  therefore,  would  not 
satisfy  any  special  market  demand. 

Asparagus  (White) 

This  rule  allows  white  asparagus  to  be 
imported  into  the  United  States  from 


UMI 


14206       Federal  Register  /  Vol.  60,  No.  51  /  Thursday.  March  16.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  51  /  Thursday.  March  16.  1995  /  Rules  and  Regulations 


14207 


Austria  under  certain  conditions.  Total 
U.S.  asparagus  production  in  1993  was 
2,204.000  hundredweight  (cwt),  or 
99,973  mt.  Austria's  current  production 
of  asparagus  is  around  400  mt,  95 
percent  of  which  is  white  asparagus. 

APHIS  expects  that  annual  exports  to 
the  United  States  may  reach  between  1 
and  2  tons.  This  quantity  represents  less 
than  0.002  percent  of  U.S.  production, 
and  therefore  will  not  affect  prices 
received  by  U.S.  growers. 

Blueberries 

This  rule  allows  blueberries  to  be 
imported  into  the  United  States  from 
Argentina  under  certain  conditions. 
Total  U.S.  blueberry  production  in  1993 
was  170.397.000  pounds,  or  77,292  mt. 
About  40  percent  was  produced  for  the 
fresh  fruit  market,  and  about  60  percent 
was  processed.  APHIS  estimates 
Argentina's  current  production  of 
blueberries  to  be  40  mt  per  year,  and  we 
expect  that  figure  to  expand  to  200  mt 
by  1997-98.  At  present,  all  blueberry 
exports  from  Argentina  (80  percent  of 
production)  are  sent  to  Europe.  If 
approved  for  entry  into  the  United 
States,  we  expect  that  19.2  mt  or  60 
percent  of  blueberry  exports  from 
Argentina  will  be  directed  to  U.S.  ports. 
This  quantity  represents  less  than  0.03 
percent  of  U.S.  production,  and 
therefore  will  not  noticeably  affect 
prices  received  by  U.S.  growers. 

Carambola 

This  rule  allows  carambola  to  be 
imported  into  the  United  States  from 
Taiwan  under  certain  conditions. 
Ninety  percent  of  domestic  production 
of  carambola  takes  place  in  southern 
Florida,  where  60  to  90  growers 
cultivate  a  total  of  about  400  acres.  Most 
of  the  producers  are  considered  small 
entities,  according  to  the  Small  Business 
Administration  definition  of  annual 
gross  receipts  of  $500,000  or  less.  U.S. 
production  of  carambola  in  1994 
reached  between  5  and  6  million 
pounds,  a  quantity  expected  to 
gradually  increase  as  consumer 
familiarity  with  carambola  grows.  At 
present,  carambola  is  unknown  to  most 
U.S.  consumers,  and  the  industry  faces 
the  challenges  of  creating  broader 
market  appeal  for  this  fruit. 

Besides  Florida,  a  relatively  small 
amount  of  carambola  is  produced  in 
Hawaii  (58.400  pounds  in  1992).  A 
regulatory  change  last  year  now  allows 
carambola  grown  in  Hawaii  to  be 
marketed  on  the  mainland.  The  initial 
volume  to  be  shipped  this  year  is 
estimated  at  1.500  to  3.000  pounds. 

Taiwan  is  reportedly  the  world's 
largest  producer  of  carambola.  In  1992, 
35,738  mt  (78.8  milHon  pounds)  were 


produced,  about  12  times  that  of  the 
United  States.  However,  less  than  10  mt 
(0.03  percent)  of  Taiwan's  production  is 
exported  annually,  mainly  to  Hong 
Kong  and  Canada.  As  an  initial  trial 
shipment,  about  1  mt  is  expected  to  be 
exported  to  the  United  States  per  year. 

California  is  a  large  and  growing 
domestic  market  for  carambola  and  the 
likely  destination  of  carambola  from 
Taiwan.  It  receives  from  40  to  50 
percent  of  Florida's  carambola  crop. 
California  requires  that  carambola  from 
Florida  be  cold  treated,  and  APHIS 
requires  cold  treatment  for  shipments 
from  Hawaii  to  the  mainland.  Imports 
from  Taiwan  will  also  require  cold 
treatment. 

Average  prices  received  by  U.S. 
carambola  producers  between  1989  and 
1993  ranged  from  about  $0.67  to  $1.55 
per  pound.  Farm  prices  in  Taiwan  vary 
from  $0.60  to  $4.00  per  kg  ($0.27  to 
$1.81  per  pound),  depending  on  the 
quality,  size  of  production,  and  season. 
While  prices  are  generally  lower  in 
Taiwan,  high  quality  carambolas 
suitable  for  export  sell  well  in  Taiwan's 
domestic  market.  Relatively  high  farm 
prices  and  the  fruit's  well-established 
domestic  market  largely  explain 
Taiwan's  limited  exports. 

Carambola  is  sensitive  to  chilling, 
which  can  cause  the  skin  to  turn  brown 
and  become  pitted.  Since  all  carambola 
entering  California  will  require  cold 
treatment,  effects  of  the  treatment  on  the 
appearance  and  marketability  of  the 
fruit  will  be  similar,  whether  the 
carambola  comes  from  Florida.  Hawaii, 
or  Taiwan. 

We  received  four  comments 
disagreeing  with  the  results  of  our 
Initial  Regulatory  Flexibility  Analysis 
for  carambola  from  Taiwan.  They  were 
from  three  domestic  growers 
associations  and  an  academic 
institution.  The  commenters  were 
concerned  with  unfair  competition  and 
the  impact  on  domestic  producers.  None 
of  the  commenters  provided  additional 
data,  however,  to  dispute  our  figures. 
We  carefully  considered  all  of  the 
comments.  The  comments  and 
responses  are  summarized  below. 

One  commenter  stated  that  the 
classification  of  U.S.  carambola 
producers  as  "small  entities"  does  not 
change  the  fact  that  U.S.  citizens  are 
making  their  livelihood  from  producing 
carambola.  Examination  of  the  possible 
impact  on  U.S.  carambola  producers  as 
"small  entities"  is  required  by  the 
Regulatory  Flexibility  Act.  No  other 
significance  is  attached  to  the  "small 
entities"  classification. 

One  commenter  felt  that  the  United 
States  is  currently  in  a  trade  deficit  with 
Taiwan,  and  allowing  carambolas  to  be 


imported  will  only  increase  this  deficit. 
APHIS  bases  its  decisions  to  allow 
importation  of  fhiits  and  vegetables  on 
whether  these  importations  can  be  made 
without  significant  risk  of  pest 
introduction.  We  have  no  authority  to 
limit  importations  based  on  the  size  of 
a  trade  deficit. 

Two  commenters  raised  concerns  that 
since  the  carambola  is  still  a  relatively 
unknown  product  in  the  United  States, 
the  marketing  efforts  for  carambola  by 
U.S.  carambola  producers  would 
provide  free  benefits  to  Taiwan,  and, 
Taiwan  would  gain  as  a  result.  While 
carambola  imported  from  Taiwan  may 
well  benefit  from  U.S.  efforts,  U.S. 
producers  may  also  benefit  from 
Taiwanese  marketing  efforts. 

All  four  commenters  were  concerned 
about  the  impact  on  U.S.  carambola 
producers  and  disagreed  with  our 
evaluation  that  allowing  the  importation 
of  carambola  from  Taiwan  would  have 
a  positive  impact  on  the  U.S.  economy. 
Since  the  extent  of  the  impact  is  not 
known,  one  commenter  questioned, 
"Why  experiment  on  an  unknown 
outcome  with  the  livelihood  of 
American  Citizens  and  small 
businesses?"  The  commenter  also 
stated,  "The  carambola  as  a  commercial 
crop  in  the  U.S.  is  still  an  emerging 
industry  with  many  unknowns.  It  would 
only  seem  wise  to  concentrate  all  of  our 
resources  on  establishing  the  domestic 
side  of  this  industry  before  allowing 
additional  unknown  elements  to  be 
added  to  the  equation."  Three 
commenters  questioned  our  conclusion 
that  a  loss  of  income  by  U.S.  producers 
would  be  positive  for  the  U.S.  economy. 

The  level  of  expected  near-term 
imports  is  very  small  compared  to  U.S. 
carambola  production  (less  than  0.1 
percent).  In  fact,  all  of  Taiwan's  current 
carambola  exports  equals  less  than  one 
percent  of  current  U.S.  production.  If 
carambola  retail  prices  in  the  United 
States  declines  with  imports  from 
Taiwan,  then  U.S.  consumers  will  gain 
and  U.S.  producers  will  lose.  The 
impact  for  the  economy  will  be  positive 
if  the  gains  exceed  the  losses. 

Assuming  the  market  for  carambola 
expands,  and  fruit  from  Taiwan  is 
routinely  imported,  domestic  producers' 
income  will  be  less  than  it  would  be 
otherwise,  due  to  a  price  decline  and/ 
or  lower  volumes  than  would  be  sold 
were  there  not  imports.  The  critical 
question  is  what  this  reduction  in 
income  will  be.  There  is  no  evidence  to 
suggest  that  it  will  be  significant. 

From  a  broader  perspective,  sales  and 
income  lost  by  domestic  producers 
should  be  balanced  against  benefits  to 
U.S.  consumers  in  terms  of  greater 
availability  and/or  lower  prices.  Again, 


lack  of  information  on  how  much 
carambola  prices  can  be  expected  to 
decline  as  a  result  of  imports,  and  the 
responsiveness  of  producers  and 
consumers  to  a  decUne,  precludes 
estimation  of  consumers'  gains  and 
domestic  producers'  losses. 
Nevertheless,  APHIS  believes  that  the 
net  benefit  to  the  U.S.  economy  will  be 
positive. 

Currants  and  Gooseberries 

This  rule  allows  currants  and 
gooseberries  to  be  imported  into  the 
United  States  from  Argentina  under 
certain  conditions.  Argentina's  area  of 
Ribes  spp.  production  totals  only  four 
hectares,  one  of  which  is  being  used  for 
experiments  on  the  suitability  of  various 
species.  The  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
estimates  the  annual  crop  at  30  mt,  of 
which  40  percent,  or  12  mt,  could  be 
exported  to  the  United  States. 

Although  published  data  on  U.S. 
Ribes  spp.  production  is  not  available, 
trade  statistics  show  the  United  States  to 
be  a  net  importer.  In  1992,  64  mt  of 
currants  and  gooseberries  were 
exported,  and  264  mt  of  currants  were 
imported.  The  quantity  of  Ribes  spp. 
expected  to  be  imported  from  Argentina 
is  only  6  percent  of  1992  net  imports  for 
the  United  States.  APHIS  does  not 
expect  this  relatively  small  change  in 
the  quantity  imported  to  significantly 
affect  the  market  for  U.S.  producers. 

Eggplant 

This  rule  allows  eggplant  to  be 
imported  into  the  United  States  from  the 
Republic  of  Korea  under  certain 
conditions.  U.S.  commercial  production 
of  eggplant  in  1993  was  776,000  cwt 
(35,199  mt).  The  Republic  of  Korea's 
annual  production  of  eggplant  in  1993 
totaled  22,751  mt,  of  which  30.3  mt 
were  exported  to  Japan  and  Guam.  If  all 
of  the  Republic  of  Korea's  eggplant 
exports  were  sent  to  the  United  States, 
it  will  represent  less  than  0.09  percent 
of  U.S.  commercial  production. 

Even  in  the  very  unrealistic  scenario 
that  the  Republic  of  Korea's  eggplant 
exports  are  fully  diverted  to  the  United 
States,  the  quantities  will  not  be  large 
enough  to  affect  the  U.S.  market. 

Kiwi 

This  rule  allows  kiwi  to  be  imported 
into  the  United  States  from  the  Republic 
of  Korea  under  certain  conditions. 
Utilized  U.S.  production  of  kiwi  in  1992 
totaled  47,700  mt.  Imports  of  kiwi  into 
the  United  States  for  1992  were 
estimated  at  20.236  mt.  or  more  than  40 
percent  of  domestic  production.  The 
Republic  of  Korea's  annual  production 
of  kiwi  in  1993  totaled  8.538  mt.  of 


which  none  was  exported.  Assuming  5 
percent  of  the  Republic  of  Korea's 
production  (426.9  mt)  were  exported  to 
the  United  States,  this  amount  will 
represent  only  about  0.6  percent  of  U.S. 
supply  (produced  domestically  and 
imported)  in  1991. 

Even  in  the  very  unrealistic  scenario 
that  the  Republic  of  Korea  exports  5 
percent  of  its  kiwi  production  to  the 
United  States,  the  quantities  will  not  be 
large  enough  to  affect  the  U.S.  market. 

Lettuce 

This  rule  allows  lettuce  to  be 
imported  into  the  United  States  from 
Israel  and  the  Republic  of  Korea  under 
certain  conditions.  Total  U.S. 
production  of  head,  leaf,  and  romaine 
lettuce  in  1993  was  82,790,000  cwt 
(3,755,330  mt).  In  Israel,  insect-free 
lettuce  produced  in  greenhouses  for  the 
1993/94  season  reached  about  4,480,000 
pounds.  Exports  planned  for  1994/95 
are  estimated  at  1,600,000  pounds.  If  all 
of  these  exports  were  destined  for  the 
United  States,  they  would  comprise  less 
than  0.02  percent  of  U.S.  production 
and,  therefore,  will  not  noticeably  affect 
the  U.S.  market. 

The  Republic  of  Korea's  annual 
production  of  leaf  lettuce  in  1993 
totaled  149,611  mt.  of  which  23.9  mt 
were  exported  to  Japan.  Guam,  Hong 
Kong,  and  Saipan.  If  all  of  the  Republic 
of  Korea's  lettuce  exports  were  sent  to 
the  United  States,  it  would  represent 
only  about  0.0006  percent  of  U.S. 
production. 

Even  in  the  very  unrealistic  scenario 
that  the  Republic  of  Korea's  lettuce 
exports  are  fully  diverted  to  the  United 
States,  the  quantities  will  not  be  large 
enough  to  affect  the  U.S.  market. 

The  aggregate  economic  impact  of  this 
rule  is  expected  to  be  positive.  U.S. 
consumers  will  benefit  from  a  greater 
availability  of  fhiits  and  vegetables.  U.S. 
importers  will  also  benefit  from  a 

greater  availability  of  fruits  and 
vegetables  to  import. 
The  alternative  to  this  rule  was  to 

make  no  changes  in  the  fhiits  and 

vegetables  regulations.  After 

consideration,  we  rejected  this 

alternative  since  there  was  no  pest  risk 

reason  to  maintain  the  prohibitions  on 

the  affected  produce. 
In  the  course  of  rulemaking,  if  we  had 

come  across  evidence  indicating  that 

importation  of  any  of  the  concerned 

fhiits  or  vegetables  would  pose  a 

significant  risk  of  plant  pest 

introduction,  we  would  have  considered 

either  developing  alternative 

requirements  regarding  that  importation 

or  continuing  to  prohibit  the 

importation  of  that  fruit  or  vegetable. 

However,  our  initial  pest  risk 


assessments  and  our  review  of  public 
comments  on  the  proposal  indicated 
that  importation  of  any  of  the  concerned 
fi^its  and  vegetables  would  pose  no 
significant  risk  of  plant  pest 
introduction. 

This  rule  contains  no  paperwork  or 
recordkeeping  requirements. 

Executive  Order  12778 

This  rule  allows  certain  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
worid.  State  and  local  laws  and 
regulations  regarding  fhiits  and 
vegetables  imported  under  this  rule  will 
be  preempted  while  the  fruits  and 
vegetables  are  in  foreign  commerce. 
Fresh  fhiits  and  vegetables  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and  will 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  No  retroactive  effect  will 
be  given  to  this  rule;  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fruits 
and  vegetables  under  the  conditions 
specified  in  this  rule  will  not  present  a 
significant  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

"The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  National 
Environmental  Policy  Act  Implementing 
Procedures  (7  CFR  part  372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
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wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  Hsted  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  infonnation 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests,  Quarantine. 

7  CFR  Part  319 

Bees.  Coffee.  Cotton.  Fruits,  Honey, 
Imports.  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 


Country/locality 


Argentina 


Accordingly,  7  CFR  parts  300  and  319 
is  amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOee,  154. 161. 162, 
and  167;  7  CFR  2.17,  2.51,  and  371.2(c). 

2.  In  §  300.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  300.1    Materials  incorporated  by 
rafervnca. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  reprinted  November  30,  1992  and 
includes  all  revisions  through  March 
1995,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  ISOff, 
151-167.  and  450;  21  U.S.C.  136  and  136a; 
7  CFR  2.17,  2.51,  and  371.2(c). 

§319.56-2r    [Amended] 

4.  In  §  319.56-2r,  paragraph  (a)(1)  is 
amended  by  adding,  in  alphabetical 
order,  "Spain.". 

5.  In  §  319.56-2r.  paragraph  (g)(1)  is 
amended  by  adding  "Spain," 
immediately  before  "Sweden". 

6.  In  §  319.56-2t,  the  table  is  amended 
by  revising  "South  Korea"  to  read 
"Republic  of  Korea"  and  by  adding  in 
alphabetical  order,  the  following: 

§319.56-21  Administrative  instructions: 
conditions  goveming  the  entry  of  certain 
fruits  and  vegetables. 


Australia 
Austria... 


Common  name 


Botanicai  name 


Plant  part(s) 


Currant Ribes  spp 


Fmit. 


Gooseberry Ribes  spp Fmit. 

Currant Ribes  spp Fruit- 

Gooset)erry  Ribes  spp Fmit. 

Asparagus,  white Asparagus  officinalis Shoot.^ 
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Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Reput)llc  of  Korea 


Eggplant Solanum  melongena 

Kiwi  Actinidia  deiidosa  .... 

Lettuce Lactuca  sativa 


Fruit. 
Fruit. 
Leaf. 


Tonga 


Jicama  PachyrNzus  tuberosus 


Root 


3  No  green  may  be  visit>le  on  the  shoot. 
7.  In  §319.56-2x.  paragraph  (a),  the  table  is  amended  by  adding,  in  alphabetical  order,  the  following: 
§  319.56-2X    Administrative  instructions:  conditions  goveming  the  entry  of  certain  fruits  and  vegetables  for  which  treatment  is  required. 


(a) 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Argentina 


El  Salvador 


Israel 


Blueberry  

Garden  bean 


Vacxinium  spp  Fruit. 


Pttaseolus  vulgaris  Pod  or  shelled. 


Taiwan 


Lettuce 

Caramtx>la 


Lactuca  sativa 

* 

Averrhoa  carambola 


Leaf. 
Fmit. 


Belize 


El  Salvador 


Honduras 


Indonesia 


Sage  Sa//Via  officinalis Leaf  and  stem. 

Cilantro  Coriandmrn  sativum  Above  ground  parts. 

Dill Anethum  graveolens Above  ground  parts. 


Cilantro  Coriandmm  sativum  Above  ground  parts. 


Onion Allium  cepa Bulb. 

Shallot Allium  ascalonicum Bulb. 


Nicaragua 

Peru 


Cilantro 


Coriandrum  sativum  Above  ground  parts. 


Comsalad  Valerianella  spp Whole  plant 

•                               •  • 

Lambsquarters Chenopodium  album  Above  ground  parts. 


Done  in  Washington,  DC,  this  9th  day  of 
March  1995. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-6370  Filed  3-15-95;  8:45  am] 

BILUNG  CODE  3410-34-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  "Appliance  Labeling  Rule" 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission"! 
announces  non-substantive 
amendments  to  its  Appliance  Labeling 


Rule  ("Rule").  Specifically,  the 
Commission  is  amending  the  Rule's 
water  flow  rates  disclosure  requirements 
for  showerheads  and  faucets  to  specify 
that  the  metric  disclosures  "hters  per 
minute"  and  "liters  per  cycle"  be 
abbreviated  as  "L/min"  and  "L/cycle" 
rather  than  "Lpm"  and  "Lpc." 
EFFECTIVE  DATE:  May  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  J.  Boyle,  Attorney.  (202)  326- 
3016,  Division  of  Enforcement,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission.  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATKM:  The 
Energy  Policy  and  Conservation  Act  of 
1975  ("EPCA")  directed  the 
Commission  to  issue  rules  requiring 
various  categories  of  home  appliances 
and  other  products  to  be  labeled  with 
information  about  their  energy 
consumption  and  efficienc7.^  Pursuant 
to  EPCA,  the  Commission  on  November 
19, 1979,  issued  the  Appliance  Labeling 


Rule  requiring  label  disclosures  of 
energy  operating  costs  and/or  efficiency 
for  seven  categories  of  products.^ 

The  Energy  Policy  Act  of  1992  ("EPA 
92")  amended  EPCA  to  add 
showerheads,  faucets,  water  closets  and 
urinals  as  covered  products.  As 
amended,  EPCA  establishes  for 
showerheads  and  faucets  a  national 
maximum  water  flow  rate  standard  of 
2.5  gallons  per  minute  at  80  pounds  per 
square  inch  ("psi")  water  pressure  and, 
for  those  products,  adopted  the  testing 
methods  of  the  American  Society  of 
Mechanical  Engineers  ("ASME") 
Standard  Al  12.18. IM  as  "the  proper 
protocols  for  measuring  the  water 
usage."  3  EPA  92  also  directed  the 
Commission  to  issue  rules  requiring 
these  plumbing  products  to  "be 
permanently  marked  with  their  water 
flow  rates  and  to  bear  disclosures 
"consistent  with  the  marking  and 


'42U.S.C.  6291,  6294. 


2  44  FR  66466. 

'42  U.S.C.  62930))  (7)(A)  and  (8MA). 


UMI 


14210       Federal  Register  /  Vol.  60.  No.  51  /  Thursday.  March  16.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  51  /  Thursday.  March  16.  1995  /  Rules  and  Regulations       14211 


labeling  requirements"  of  specified 
national  standards  that  have  been 
pubhshed  for  such  products  by  ASME.* 
On  October  25.  1993,  the  Commission 
amended  the  Rule  to  add  four  categories 
of  plumbing  fixtures  and  fittings.'  The 
amended  Rule  requires  water  closets, 
urinals  and  showerheads,  as  well  as 
faucets  and  the  flow  restricting  devices 
(aerators)  that  are  placed  in  faucets,  to 
be  clearly  and  conspicuously  labeled, 
and  water  closets,  urinals  and 
showerheads  to  be  permanently  and 
legibly  marked,  with  disclosures  of  their 
water  flow  rates.^  The  amended  Rule 
also  requires,  in  all  point-of-sale 
promotional  materials  for  such 
plumbing  products  and  in  all  catalogs 
offering  such  products  for  sale, 
disclosure  of  the  products'  water  flow 
rates.' 

The  amended  EPCA  provides  that  if 
ASME  revises  the  marking  and  labeling 
requirements  contained  in  its  Standard 
A112.18.1M  for  showerheads  and 
faucets,  and  if  the  American  National 
Standards  Institute  ("ANSI")  approves 
the  revisions,  the  Commission  shall 
amend  the  Rule  to  be  consistent  with 
the  revisions,  unless  the  revisions  are 
inconsistent  with  the  purposes  of  EPA 
92  or  with  the  requirement  that 
plumbing  fittings  be  permanently 
marked  with  legible  disclosures  of  their 
water  flow  rates.* 

On  July  8,  1994,  ASME  adopted,  and 
on  September  15, 1994,  ANSI  approved 
and  pubhshed,  revisions  to  the  ASME 
National  Standard  A112.18.1M  that 
governs  showerheads  and  faucets.  One 
of  these  revisions  pertains  to  the 
Commission's  Rule  because  it  changes 
the  abbreviations  used  by  the  ASME 
Standard  in  its  marking  and  labeUng 
requirements  for  plumbing  fittings.^  The 
first  revision  to  the  ASME  Standard 
changed  the  abbreviations  for  "hters  per 
minute"  and  "liters  per  cycle"  from 
"Lpm"  and  "Lpc"  to  "L/min"  and  "LI 
cycle"  respectively.  The  change  was 
made  to  avoid  confusion  with  the  "m" 
that  is  internationally  recognized  as  the 
proper  abbreviation  for  meter.  i° 


«Pub.  L.  102-486,  106  Slat.  2778,  2817-2832 
(1992). 

'  58  FR  54955. 

•  16  CFR  pact  305.11(e)  (1)  and  (2). 

'  16  CFR  part  305.13(a)(2)  and  .14(d). 

•42  U.S.C.  6294(a)(2)(D)(ii). 

*A  second  revision  changed  the  Standard's 
protocols  for  measuring  faucet  water  flow  rates.  See 
discussion  infra. 

'"The  "liters  per  cycle"  change  was  just  for 
symmetry.  For  English  system  disclosures,  though, 
the  revised  ASME  Standard  continues  to  use  just 
the  letter  "m"  to  stand  for  minute.  The  use  of  "m" 
there  was  not  seen  as  confusing  because,  since 
gallons  are  not  metric  units  of  measurement, 
readers  would  not  likely  think  of  meters. 


The  Commission  is  amending  the 
Rule  to  adopt  the  ASME  abbreviations 
of  "liters  per  minute"  and  "hters  per 
cycle"  for  required  disclosure  of  the 
water  flow  rates  of  faucets  (and  aerators) 
and  showerheads."  Because  this  rule 
amendment  is  technical  in  nature  and  is 
not  intended  to  modify  the  substantive 
legal  requirements  and  restrictions 
imposed  by  the  Rule,  the  Commission 
finds  that  a  comment  period  is  not 
necessary  or  warranted  for  purposes  of 
the  Administrative  Procedures  Act.  See 
5  U.S.C.  553(b). 

ASME  and  ANSI  also  tentatively 
made  a  second  revision  to  ASME 
Standard  A112.18.1M  that  would 
pertain  to  the  marking  and  labeling 
requirements  of  the  Commission's  Rule. 
This  second  revision  changed  the 
Standard's  protocols  for  measuring  the 
water  flow  rates  of  faucets,  requiring 
measurements  at  60  psi  instead  of  the  80 
psi  specified  in  the  national  standard. 
The  Commission's  Rule  requires  flow 
rate  disclosures  to  be  based  on 
measurements  at  80  psi  as  specified  in 
the  national  standard  established  by 
EPA  92.  ASME  made  this  change  in 
water  pressures  in  its  September  15, 
1994,  revision  of  the  existing  ASME 
Standard  for  faucets  and  showerheads. 
But,  on  December  19, 1994,  the  ASME 
committee  for  these  products  voted  to 
rescind  the  change  and  return  to  using 
80  psi.  ASME  and  ANSI  will  soon  act 
on  the  proposed  rescission.  Under 
section  324(a)(2)(D)(ii)  of  EPCA,  any 
change  in  the  water  pressures  used  to 
test  faucets  would  first  have  to  be 
approved  by  the  Department  of  Energy 
("DOE")  by  rule  before  the  Commission 
can  incorporate  the  change  into  the 
Apphance  Labeling  Rule.  12  Therefore, 
even  if  ASME  and  ANSI  ultimately 
decide  to  retain  the  change  to  60  psi, 
prior  action  by  DOE  is  needed  before  the 
Commission  can  act  on  the  change. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Water  conservation. 
Household  appliances.  Incorporation  by 


' '  For  technical  reasons  the  Commission  has 
specified  an  effective  date  of  May  16,  1995,  for  this 
amendment.  The  Rule  in  recent  months  has  been 
amended  on  several  occasions  both  to  add  new 
product  categories  and  to  revise  the  disclosure 
requirements  for  several  existing  categories.  To 
ensure  an  orderly  publication  of  all  these 
amendments  in  the  Code  of  Federal  Regulations,  the 
Commission  is  setting  the  effective  date  for  this 
amendment  to  follow  immediately  that  of  the 
Commission's  previous  amendment  to  the  Rule, 
which  added  lamps  as  covered  products.  The 
Commission,  however,  will  permit  manufacturers  to 
begin  inrunediately  using  the  abbreviations  "L/min" 
and  "L/cycle"  in  place  of  "Lpm"  and  "Lpc," 
deeming  the  use  of  the  revised  abbreviations  prior 
to  the  effective  date  of  the  amendment  to  be 
compliance  with  the  Rule. 

"42  U.S.C.  6294(a)(2)(D)(ii). 


reference,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Text  of  Amendments 

Accordingly.  16  CFR  part  305  is 
amended  as  follows: 

Rule  Concerning  Disclosures  Regarding 
Energy  Consumption  and  Water  Use  of 
Certain  Home  Appliances  and  Other 
Products  Required  Under  the  Energy 
Policy  and  Conservation  Act 
("Appliance  Labeling  Rule") 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.8  is  amended  by 
revising  paragraph  (a)(4)(v)  to  read  as 
follows: 

§  305.8    Submission  of  data. 


(a) 
(a) 


•  •  • 

*  *  • 


(v)  The  product's  water  use,  expressed 
in  gallons  and  liters  per  flush  (gpf  and 
Lpf)  or  gallons  and  liters  per  minute 
(gpm  and  L/min)  or  per  cycle  (gpc  and 
L/cycle)  as  determined  in  accordance 
with  §305.5. 

*  •        •         •         * 

3.  Section  305.11  is  amended  by 
revising  subparagraph  (f)  to  read  as 
follows: 

§  305.1 1    LatMlIng  for  covered  products. 

*  »        •        *        * 

(f)  Plumbing  Products — 

(1)  *  *  * 

(i)  Each  showerhead  and  flow 
restricting  or  controlling  spout  end 
device  shall  bear  a  permanent  legible 
marking  indicating  the  flow  rate, 
expressed  in  gallons  per  minute  (gpm) 
or  gallons  per  cycle  (gpc),  and  the  flow 
rate  value  shall  be  the  actual  flow  rate 
or  the  maximum  flow  rate  specified  by 
the  standards  established  in  subsection 
(j)  of  section  325  of  the  Act.  42  U.S.C. 
6295(j).  Except  where  impractical  due  to 
the  size  of  the  fitting,  each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  minute  (L/min)  or  liters  per  cycle 
(L/cycle).  For  purposes  of  this  section, 
the  marking  indicating  the  flow  rate  will 
be  deemed  "legible,"  in  terms  of 
placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer's 
identification  marking. 

*  »        «        »        * 

(v)  The  package  or  any  label  attached 
to  the  package  for  each  showerhead  or 
faucet  shall  contain  at  least  the 
foUovdng:  "A112.18.1M"  and  the  flow 
rate  expressed  in  gallons  per  minute 
(gpm)  or  gallons  per  cycle  (gpc).  and  the 
flow  rate  value  shall  be  the  actual  flow 
rate  or  the  maximum  flow  rate  specified 
by  the  standards  established  in 


subsection  (j)  of  section  325  of  the  Act, 
42  U.S.C.  6295(j).  Each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  minute  (L/min)  or  liters  per  cycle 
(L/cycle). 
***** 

4.  Section  305.13  is  amended  by 
revising  subparagraph  (a)(4)  to  read  as 
follows: 

§  305.1 3    Promotional  material  displayed  or 
distributed  at  point  of  sale. 

(a)  *  *  * 

(4)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point-of-sale  concerning 
a  covered  product  that  is  a  showerhead, 
faucet,  water  closet,  or  urinal  shall 
clearly  and  conspicuously  include  in 
such  printed  material  the  product's 
water  use,  expressed  in  gallons  and 
liters  per  minute  (gpm  and  L/min)  or 
per  cycle  (gpc  and  L/cycle)  or  gallons 
and  liters  per  flush  (gpf  and  Lpf)  as 

specified  in  §305.11(0. 

***** 

5.  Section  305.14  is  amended  by 
revising  subparagraph  (d)  to  read  as 
follows: 

§305.14    Catalogs. 

***** 

(d)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  that  is  a 
showerhead.  faucet,  water  closet,  or 
urinal  in  a  catalog,  from  which  it  may 
be  purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  product's  water 
use.  expressed  in  gallons  and  liters  per 
minute  (gpm  and  L/min)  or  per  cycle 
(gpc  and  L/cycle)  or  gallons  and  liters 
per  flush  (gpf  and  Lpf)  as  specified  in 
§305.11(0. 
•        *        *        •        • 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretory. 
(FR  Doc.  95-6484  Filed  3-15-95;  8:45  am) 

BILUNO  CODE  67S(M)1-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 
[T.D.  95-21] 
RIN  1515-AB47 

Test  Programs 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adding  a  new 
provision  that  allows  for  test  programs 
and  procedures  in  general  and, 
specifically,  for  purposes  of 
implementing  those  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  that  provide  for  the 
National  Customs  Automation  Program. 
The  regulation  allows  the  Commissioner 
of  Customs  to  conduct  limited  test 
programs/procedures,  which  have  as 
their  goal  the  more  efficient  and 
effective  processing  of  passengers, 
carriers,  and  merchandise.  Test 
programs  may  impose  upon  eligible, 
voluntary  participants  requirements 
different  from  those  specified  in  the 
Customs  Regiilatinns,  but  only  to  the 
extent  that  such  different  requirements 
do  not  affect  the  collection  of  the 
revenue,  public  health,  safety,  or  law 
enforcement. 

EFFECTIVE  DATE:  April  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Durant.  Director.  Commercial  Rulings 
Division.  (202)  482-6990. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act).  Public  Law  103-182,  107  Stat. 
2057  (December  8, 1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414),  which  define  and  Hst  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  remote  location  filing  (section  414). 

Section  631  of  the  Act  provides 
Customs  with  direct  statutory  authority 
for  full  electronic  processing  of  all 
Customs-related  transactions.  For  each 
planned  NCAP  program  component. 
Customs  is  required  to  prepare  a 
separate  implementation  plan  in 
consultation  with  the  trade  community, 
establish  eligibility  criteria  for  voluntary 
participation  in  the  program,  test  the 
component,  and  transmit  to  Congress 
the  implementation  plan,  testing  results, 
and  an  evaluation  report.  The  testing  of 
any  planned  NCAP  components  would 
be  conducted  under  carefully  delineated 
circiunstances — with  objective  measures 
of  success  or  failure,  a  predetermined 


time  frame,  and  a  defined  class  of 
participants.  Notice  of  any  NCAP 
program  component  testing  would  be 
published  in  both  the  Customs  Bulletin 
and  the  Federal  Register  and 
participants  solicited. 

In  addition  to  testing  planned  NCAP 
components.  Customs  also  proposed 
conducting  limited  test  programs/ 
procedures  in  other  areas  of  Customs- 
related  transactions  wherein  Customs 
and  the  trade  community  could  benefit 
from  the  valuable  information  that  such 
testing  could  provide.  Thus,  Customs 
proposed  a  general  test  authority  in 
order  both  to  meet  its  obligations  under 
the  NCAP  legislation  and  to  provide 
itself  with  the  ability  to  obtain 
information  necessary  to  predict  the 
effects  of  various  policy  options. 

The  regulation  proposed  would  allow 
the  Commissioner  of  Customs  to 
conduct  limited  test  programs  and 
procedures  and  allow  certain  eligible 
members  of  the  public  to  participate  on 
a  voluntary  basis.  Also,  because  test 
programs  could  require  exemptions 
from  regulations  in  various  parts  of  the 
Customs  Regulations,  e.g..  parts  113 
(Customs  bonds),  141  (entry  of 
merchandise),  142  (entry  process).  171 
(fines,  penalties,  and  forfeitures),  174 
(protests),  and  191  (drawback), 
participants  would  be  subject  to 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  public  health,  safety,  or 
law  enforcement.  Accordingly,  pursuant 
to  the  Secretary's  authority  under 
section  624  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1624)  to  make  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  the  Tariff  Act  of 
1930  and  pursuant  to  the  requirement 
set  forth  in  section  413  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1413)  that  the 
Secretary  test  planned  NCAP  program 
components,  on  August  16. 1994. 
Customs  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (59 
FR  41992)  that  proposed  to  amend  part 
101  of  the  Customs  Regulations  (19  CFR 
part  101)  by  adding  a  new  §  101.9  that 
would  allow  the  Commissioner  of 
Customs  to  conduct  limited  test 
programs  and  procedures  in  general  and 
for  purposes  of  implementing  NCAP 
program  components.  Seven  comments, 
most  favorable  to  the  proposed 
regulation,  were  received.  These 
comments  raised  four  areas  of  concern. 
The  comments  received  and  Customs 
responses  to  them  are  set  forth  below. 

Discussion  of  Comments 

Comments  were  received  from 
corporate  sureties  (1).  customs  brokers 
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(4),  and  transportation  associations  (2). 
The  comments  raised  four  areas  of 
concern.  The  concerns  relate  to:  (1) 
Generally,  whether  there  will  be  equal 
opportunity  to  participate  in  tests  and 
whether  statutory  requirements  would 
be  subject  to  suspension;  (2)  the  manner 
and  amount  of  notice  that  would  be 
provided;  (3)  the  length  of  time  in 
which  tests  would  be  conducted:  and, 
(4)  the  nature  of  voluntary  participation. 
We  address  each  of  these  concerns 
seriatim. 

In  General 

Comment:  A  commenter  states  that 
language  should  be  added  to  §  101.9(a) 
"to  protect  Customs  businesses"  to  the 
effect  that  no  test  shall  be  made  that  will 
give  economical  advantages  to  one  class 
of  importer,  exporter,  carrier,  customs 
broker,  freight  forwarder,  or  courier  over 
another,  or  one  geographic  area  over 
another. 

Customs  Response:  While  Customs 
understands  the  commenter's  concern, 
it  believes  that  adding  the  suggested 
language  to  the  regulation  would 
unduly  inhibit  Customs  abiUty  to 
modernize,  i.e.,  to  streamline  and 
automate  the  commercial  operations  of 
the  Customs  Service,  the  reason  the 
Customs  Modernization  provisions  were 
promulgated  in  the  first  place.  The 
purpose  of  a  test  is  to  experiment  to  see 
if  something  works.  Hopefully,  if  the 
test  is  successful ,  those  who  have 
chosen  to  participate  will  benefit. 
Customs,  however,  does  not  wish  to  be 
unfair  to  non-participants.  Accordingly, 
the  proposed  regulation  provides  for 
notice  in  the  Federal  Register  to  the 
public  when  a  test  will  be  run.  These 
notices  of  proposed  tests  will  allow  all 
interested  parties  to  choose  to 
participate  and  to  comment  on  any 
problem  they  perceive  will  result  from 
the  test  proposed,  including  a  perceived 
problem  of  economical  advantages  being 
offered  to  one  party  over  another. 
Customs,  generally,  will  attempt  to 
address  such  concerns  before  a  test  is 
run.  If  there  are  instances  when 
Customs  may  need  to  conduct  tests  that 
are  company-Zindustry-specific,  so  that 
economies  of  scale  and  other  program 
parameters  can  be  realized,  the 
proposed  regulation  seeks  to  limit  the 
advantage  that  the  test  may  provide  by 
requiring  that  the  test  be  limited  in  time 
and  scope. 

While  not  adding  the  language 
suggested  by  the  commenter.  Customs 
has  determined,  after  review  of  this 
comment  and  others,  to  modify  the 
proposal  to  broaden  the  notice  • 
requirements.  As  now  drafted,  the  final 
regulation  no  longer  provides  that 
public  notice  is  not  required  for  non- 


NCAP  tests  affecting  carriers  and 
passengers.  Further,  the  "whenever 
practicable"  language  in  the  non-NCAP 
paragraph  describing  the  publication 
requirement  is  removed.  Instead,  the 
regulation  provides  that  whenever  a 
particular  test  allows  for  deviation  from 
any  regulatory  requirement,  notice  shall 
be  published  in  the  Federal  Register  not 
less  than  30  days  prior  to  implementing 
such  test.  Customs  believes  that  this 
allows  all  Customs  businesses  to 
comment  on  all  tests  and  provides 
adequate  time  for  comments. 

Comment:  Two  commenters  are 
concerned  with  whether  tests  will  be 
conducted  other  than  on  a  parallel  basis 
which  would  violate  a  statutory 
requirement.  One  of  these  commenters 
argues  that  language  should  be  added  to 
§  101.9(a)  to  the  extent  that  no  test 
should  be  implemented  that  is  contrary 
to  U.S.  law,  because  federal  agencies 
should  not  be  allowed  to  set  up  a  "test" 
as  a  simple  way  of  circumventing  the 
laws  passed  by  Congress. 

Customs  Response:  Customs  believes 
that  it  is  clearly  understood  that  any  test 
programs  will  be  consistent  with 
statutes  and,  therefore,  it  is  unnecessary 
to  add  language  to  the  regulation  to  so 
indicate. 

Notice 

Comment:  The  proposed  regulatory 
text  may  not  provide  sureties  with 
proper  and  timely  notice  of  variations  of 
its  risk.  The  commenter,  a  corporate 
surety,  states  that  notice  provided 
"whenever  practicable"  or  "within  a 
reasonable  period  of  time"  may  run 
contrary  to  the  stated  objectives  of  the 
Notice  because  it  would  "affect  the 
collection  of  revenue"  by  varying  the 
surety's  risk  under  its  bond.  The 
obligation  of  a  compensated  surety  is 
predicated  upon  certain  known  risks  or 
underwriting  components  and  to  the 
extent  a  surety's  risk  is  varied  without 
its  prior  consent,  sureties  could  be 
discharged  from  any  obligation  under 
their  bonds.  Accordingly,  the 
commenter  suggests  that  proper  and 
timely  notice  of  all  test  programs  and 
results  should  be  provided  to  sureties  to 
enable  them  to  decide  whether  to  agree 
to  be  bound  under  a  particular  varied 
risk  arising  under  a  NCAP  test  program. 

Another  commenter  believing  that  the 
§  101.9(b)(2)  requirement  for  publication 
of  complete  test  results  "within  a 
reasonable  time"  is  not  specific  enough 
recommends  that  the  regulation  should 
provide  that,  "imless  extended  by 
Federal  Register  Notice,  within  60  days 
following  the  completion  of  the  test, 
complete  test  results  shall  be 
published."  Further,  the  commenter 
urges  that  the  published  results  also 


include  a  list  of  the  participants  in  the 
test. 

Customs  Response:  Test  programs 
will  not  be  run  that  affect  the  collection 
of  the  revenue.  All  duties,  taxes,  and 
fees  owed  to  the  U.S.  by  law  continue 
to  be  owed  by  the  responsible  parties 
throughout  any  test  program. 

Regarding  the  issue  of  proper  and 
timely  notice  to  sureties.  Customs  has 
modified  the  proposal  in  this  final  rule 
to  provide  that  whenever  a  particular 
test  allows  for  deviation  from  any 
regulation  requirement,  notice  shall  be 
published  not  less  than  30  days  prior  to 
implementing  such  test.  When  there  is 
publication  in  the  Federal  Register, 
such  publication  serves  as  constructive 
notice  and  is  notice  to  all.  Customs 
believes  that  the  30-day  time  frame 
affords  interested  sureties  adequate  time 
to  discuss  any  of  their  bond  conditions 
within  the  context  of  participating  in  a 
test  program,  and  to  separately  respond 
to  those  test  notices  about  which  they 
may  have  questions  concerning  their 
underwritten  risk.  In  accordance  with 
the  above.  Customs  has  determined  that 
it  will  not  provide  separate  notices  to 
sureties. 

Regarding  the  suggestion  to  amend 
the  proposed  regulation  to  provide  that 
publication  of  complete  test  results  be 
accomplished  within  60  days  unless 
extended  by  Federal  Register  notice. 
Customs  does  not  agree.  While  in 
general  Customs  will  make  every  effort 
to  publish  discrete  test  results  as  soon 
as  possible,  setting  forth  a  specific  time 
frame  in  the  regulation — applicable  to 
all  tests  results — will  not  give  the 
Customs  Service  the  flexibility  it  needs 
to  properly  evaluate  certain  NCAP 
program  components  to  assess  their 
contribution  toward  achieving  specified 
program  goals.  Some  tests  may  not  be 
one-time  tests,  and  others  may  build  on 
other  test  results. 

Concerning  publishing  a  list  of  the 
participants  in  an  NCAP  test,  while 
Customs  has  no  hesitation  in  providing 
this  information.  Customs  does  not  want 
to  routinely  publish  such  lists. 
Accordingly,  Customs  will  provide  a  list 
of  participants  upon  vvritten  request  and 
believes  that  this  element  of  test  notices 
need  not  be  set  forth  in  the  regulation. 

Comment:  A  commenter  states  that, 
although  notification  of  tests  will  be 
published  in  the  Federal  Register  and 
the  Customs  Bulletin,  Customs  should 
ensure  that  the  trade  community  is 
involved  and  informed  about  all  of  the 
test  programs  and  procedures  for  the 
various  components.  Accordingly,  the 
commenter  suggests  that  test 
information  be  sent  via  electronic  mail 
to  the  main  contacts  for  various  trade 
community  representatives  or  that  a 


primary  contact,  knowledgeable  of  all 
test  programs  and  procedures  be 
appointed  as  the  single  contact  for  the 
trade  community.  Also,  the  commenter 
does  not  feel  that  the  proposed 
regulation  should  furUier  the  cause  for 
producing  additional  'paper-based' 
forms. 

Customs  Response:  Section  631  of  the 
Act  specifically  requires  the  Secretary  to 
consult  with  the  trade  community,  to 
include  importers,  brokers,  shippers, 
and  other  affected  parties  when 
developing  NCAP  program  components. 
To  this  end,  in  addition  to  the 
regulatory  notification  requirements 
adopted.  Customs  will  be  placing  test 
information  on  the  Customs  electronic 
bulletin  board.  As  for  furthering  the 
need  for  paper-based  forms,  it  is  hoped 
that  the  need  for  this  medium  of 
information  will  be  changed  based  on 
tests  proposed  to  take  advantage  of  new 
or  changing  technologies. 

Comment:  A  commenter  states  that 
proposed  §  101.9(a)(2)  should  be 
amended  to  require  advance  notification 
to  passengers  and  carriers  because  tests 
affecting  passengers  will  necessarily 
affect  the  carriers  they  use.  Thus, 
carriers  should  be  notified  of  proposed 
tests  well  in  advance. 

Customs  Response:  As  stated  earlier 
in  the  document.  Customs  is  modifying 
the  proposal  in  this  final  rule  to  provide 
notice  whenever  a  particular  test  allows 
for  deviation  from  any  regulation 
requirement. 

Comment:  One  commenter  states  that 
it  is  not  at  all  clear  from  either  the 
BACKGROUND  section  or  the  proposed 
regulatory  text  section  of  the  Notice 
whether  the  procedures  which  will  be 
tested  will  be  in  addition  to  those 
already  required  under  the  regulations, 
i.e.,  will  they  constitute  a  parallel  test, 
or  whether  the  current  regulatory 
procedures  would  not  be  followed.  If 
the  latter  is  the  case,  proposed  §  101.9 
should  provide  that  Customs 
Headquarters  vfill  issue  a  letter  to  each 
participant  advising  them  of  the  fact 
that,  during  the  period  of  the  test,  they 
Will  not  have  to  abide  by  certain 
identified  regulation(s)  or  specify  any 
other  requirements. 

Customs  Response:  The  proposal  to 
amend  §  101.9  to  provide  that  Customs 
will  issue  a  letter  to  participants  only 
advising  them  that  they  will  not  have  to 
abide  by  certain  identified  regulation(s) 
or  specify  any  other  requirements  is 
rejected.  This  approach  is  not  in 
keeping  with  program  requirements  to 
consult  with  the  trade  community. 
Instead,  each  Federal  Register  notice 
published  announcing  a  specific  test 
will  identify  which,  if  any,  regulatory 
requirements  may  be  suspended  for 


purposes  of  the  test.  Customs  believes 
such  publication  will  afford  all 
interested  parties  an  opportunity  to 
comment  on  planned  tests.  Accordingly, 
no  change  to  the  regulation  is  made 
based  on  this  comment. 

Time/Duration 

Comment:  A  commenter  believes  that 
implementation  of  the  proposed  rule,  as 
written,  would  mean  that  Customs 
would  have  carte  blanche  authority  to 
do  whatever  it  wanted  with  respect  to 
"testing",  "procedures"  or  any 
derivation  of  these  two  words.  It  could 
conduct  such  "tests"  or  invoke  such 
"procedures"  for  whatever  period  of 
time  it  decided — one  month,  one  year, 
five  years.  Customs  could  select 
whomever  it  chose  to  participate 
without  being  subject  to  anyone's 
challenge.  The  sole  interpreter  would  be 
Customs  and  neither  importers  nor 
brokers  would  have  any  timely  recourse. 
For  these  reasons,  it  strongly  opposes 
issuance  of  the  rule  as  proposed;  there 
is  too  big  a  chance  for  misuse. 

Customs  Response:  The  purpose  of 
publishing  test  proposals  in  the  Federal 
Register  is  to  avoid  such  problems.  The 
Customs  Modernization  provisions  are 
intended,  in  part,  to  provide  safeguards, 
uniformity,  and  due  process  rights  for 
importers.  Customs  believes  that  the 
publication  requirement  imposed  by  the 
proposed  regulation  adequately  meets 
the  unlimited-time-fears  expressed  by 
the  commenter  and  affords  all  interested 
parties  the  opportunity  to  comment  on 
any  aspect  of  proposed  tests,  including 
the  proposed  length  of  a  test. 
Accordingly,  no  change  to  the 
regulation  is  made  based  on  this 
comment. 

Comment:  A  commenter  states  that 
the  30-day  time  period  for  giving  notice 
prior  to  implementing  a  test,  provided  at 
§§  101.9  (a)(2)  and  (b)(1),  should  be 
increased  to  60  days  to  allow  adequate 
time  for  the  trade  community  to 
comment  on  proposed  tests  and  to  give 
Customs  time  to  review  the  comments 
before  the  test  is  put  into  effect.  To  this 
end  the  commenter  states  that  Customs 
has,  in  the  past,  instituted  "programs", 
e.g.,  revising  the  CF  7512,  which 
resulted  in  the  public  spending 
hundreds  of  thousands  of  dollars  to 
acquire  the  new  form  only  to  have 
Customs  withdraw  the  form  because  of 
problems  with  the  form.  The  commenter 
suggests  that  an  extended  comment 
period  will  save  more  money  than  it 
costs  over  the  long  run.  Further,  since 
almost  all  tests  will  involve  computer 
programming  time,  the  trade  will  need 
the  additional  time  to  reprogram  their 
computers  for  the  test. 


Customs  Response:  As  already  stated. 
Customs  will  be  publishing  notice  of 
proposed  tests  on  the  Customs 
electronic  bulletin  board  and  otherwise 
inform  the  trade  community  of  pending 
developments.  As  no  rational  basis  has 
been  given  to  double  the  length  of  time 
for  comments — from  30-days  to  60- 
days — and  the  present  electronic 
environment  adequately  affords 
Customs  time  to  review  comments 
before  a  test  is  implemented,  no  change 
to  the  regulation  is  made  based  on  this 
comment. 

Comment:  A  commenter  suggests  that 
the  "time"  for  a  test  should  be  defined — 
given  a  definite  time  restriction — and 
published  with  the  initial  notification  of 
a  test,  as,  in  the  past.  Customs  has  had 
some  "tests"  go  on  for  years,  e.g., 
monthly  periodic  Customs  entries  on 
automobile  parts  and  imports  of  oil  and 
gas.  Further,  if  the  test  is  successful,  the 
Customs  Regulations  and  practices 
should  be  changed  so  that  the  new 
procedure(s)  can  be  enjoyed  by  all.  And 
if  it  is  necessary  to  extend  a  test  period, 
30  days  prior  to  the  test  end  date,  notice 
should  be  pubUshed. 

Also  concerned  with  the  length  of 
time  for  a  test,  another  commenter 
suggests  that  in  all  cases,  the  regulation 
should  specify  that  the  notice  must 
contain  either  the  specific  dates  for  the 
test  (beginning  and  ending)  or  the  length 
of  the  test.  If  Customs  finds  it  cannot 
adhere  to  the  period  specified,  a  notice 
should  be  published  specifying  the 
reasons  for  the  variance  and  the  new 
dates.  This  procedure,  it  is  felt,  will 
avoid  what  has  been  the  past  practice  of 
continuing  tests  ad  infinitum. 

Customs  Response:  These  comments 
concerning  unlimited  time  periods  for     - 
tests  do  not  square  with  the  provisions 
of  the  proposed  regulation,  which 
expressly  state  that  tests  will  be 
"limited  in  scope,  time,  and  application 
to  such  relief  as  may  be  necessary  to 
facilitate  the  conduct  of  a  specified 
program  or  procedure."  19  CFR  101.9 
(a)(1)  and  (b).  At  the  risk  of  sounding 
rep>etitive,  we  again  state  that  the 
publication  requirement  Mrill  allow  all 
interested  parties  to  comment  on 
proposed  tests  and  to  express  their 
particular  concerns.  This  publication 
requirement  does  not  constitute  a 
hollow  gesture  on  Customs  part,  as,  for 
NCAP  tests.  Customs  must  subsequently 
prepare  a  user  satisfaction  survey  of 
parties  participating  in  the  program  and 
transmit  a  report  of  this  survey  to 
Congress.  As  the  proposed  regulations 
adequately  address  these  comments,  no 
change  to  the  regulation  is  made  based 
on  this  comment. 
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Voluntary  Participation 

Comment:  Two  commenters  express 
concern  regarding  the  "voluntary" 
nature  of  participation  in  tests.  One 
commenter  states  that  voluntary 
participation  in  a  test  should  mean  that 
volunteers  should  be  allowed  to 
withdraw  from  a  test  upon  a  change  in 
the  conditions  of  the  test.  The  other 
commenter  suggests  that,  to  recognize 
the  importance  of  Customs  test 
programs  and  filers'  voluntary 
participation  in  these  programs,  a  new 
paragraph  (c)  be  added  to  §  101.9  to  read 
as  follows: 

(c)  Voluntary  participation.  For  tests 
affecting  the  enti7  of  merchandise,  and 
for  which  participation  by  an  entry  filer 
requires  or  includes  a  change  in  the 
manner,  amount,  or  format  of  data 
submitted  to  Customs  by  that  filer,  such 
participation  shall  be  entirely  voluntary. 
An  otherwise  qualified  filer's  entry 
privileges,  including  but  not  limited  to 
electronic  entry  privileges,  may  not  be 
reduced,  suspended,  limited,  or 
withdrawn  by  Customs  solely  because 
that  Bier  declines  to  participate  in  one 
or  more  such  tests. 

The  commenter  states  that  the 
voluntary  status  of  filer  participation  in 
new  Customs  programs  would  be 
explicitly  limited  to  those  involving 
merchandise,  and  to  those  which  are  in 
fact  test  programs.  There  would  be  no 
impediment  to  Customs  mandatory 
implementation  of  uniform  procedures 
at  points  past  the  test  stage. 

The  commenter  states  the  impetus  for 
this  amendment  to  the  proposed 
regulations  is  a  recent  Customs/FDA 
electronic  interface  pilot  program  in 
Seattle.  Although  in  the  first  few 
months  of  the  program  filer 
participation  was  entirely  voluntary, 
such  that  brokerage  firms  could  elect 
when  to  participate,  for  the  last  year  and 
a  half  participation  has  been  mandatory 
for  Seattle-area  brokers  who  wish  to  file 
their  entries  electronically.  If  a  Seattle 
broker  does  not  wish  to  participate  in 
the  pilot  program,  that  broker  must  file 
non-ABI  entries  for  cargo  subject  to  FDA 
oversight.  In  effect,  the  commenter 
claims  that  such  a  broker  is  penalized 
by  Customs  for  declining  to  participate 
in  that  particular  test  program.  In 
general,  the  commenter  is  also  very 
concerned  about  the  potential  impact  of 
some  types  of  Customs  test  programs 
upon  certain  sections  of  the  trade 
community,  especially  those  test 
programs  which  alter  the  manner, 
amount,  or  format  of  data  transmitted  by 
an  entry  filer  to  Customs,  as  such 
programs  require  the  filer  to  incur  at 
least  some  additional  costs,  in  order  to 
participate  in  each  test  program. 


Customs  Response:  Section  631  of  the 
Act  expressly  provides  that 
"[plarticipation  in  the  [NCAP]  Program 
is  voluntary."  19  U.S.C.  1411(b). 
Accordingly,  a  broker's,  importer's,  etc., 
initial  decision  to  become  automated  is 
entirely  voliuitary.  However,  as  stated  in 
the  BACKGROUND  portion  of  the  Federal 
Register  notice  of  proposed  rulemaking, 
section  631  of  the  Act  also  provides 
Customs  with  direct  statutory  authority 
for  full  electronic  processing  of  all 
Customs-related  transactions.  Thus,  for 
Customs  to  implement  the  NCAP  and 
comply  with  the  other  mandates  of 
section  631 — (1)  development  of 
separate  implementation  plans  for  each 
NCAP  component,  in  consultation  with 
the  trade  community,  (2)  establishment 
of  eligibility  criteria  for  voluntary 
participation,  (3)  testing  of  the 
components,  and  (4)  transmittal  to 
Congress  of  the  implementation  plan, 
testing  results,  and  an  evaluation 
report — a  certain  continuity  of  test 
participants  must  be  observed. 
Accordingly,  while  Customs  will  make 
every  effort  to  make  as  many  aspects  of 
tests  as  completely  voluntary  as 
possible.  Customs  believes  that  while 
the  decision  by  a  broker  or  other 
participant  to  participate  in  an 
automated  Customs  program  is 
voluntary  in  the  first  instance, 
continued  participation  in  a  particular 
test  may  be  required.  In  any  event,  a 
participant  may  always  choose  to  not 
participate  with  a  particular  automated 
component  if  the  parameters  of  the 
testing  are  not  to  their  liking.  If  any 
doubts  as  to  participation  in  a  particular 
test  program  or  procedure  exist  after  the 
parameters  of  the  test  are  published  in 
the  Federal  Register,  the  hesitant 
participant  should  take  advantage  of  the 
comment  period  to  seek  clarification. 
Accordingly,  because  of  the  extensive 
statutory  requirements  that  Customs 
must  meet  to  conduct  NCAP  tests. 
Customs  does  not  believe  that  further 
regulatory  language  is  needed  at  this 
time. 

Inapplicability  of  the  Regulatory 
Flexibility  Act,  and  Executive  Order 
12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  regulation  is 
not  subject  to  the  regulatory  analysis  or 
other  requirements  of  U.S.C.  603  and 
604.  Further,  this  document  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 


Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Attorney,  Office 
of  Regulations  and  Rulings,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies), 
Reporting  and  recordkeeping 
requirements.  Sureties,  Tests. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  part  101 
of  the  Customs  Regulations  (19  CFR  part 
101)  is  amended  as  set  forth  below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66, 
1202  (General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1623, 1624. 

Section  101.3  and  101.4  also  issued  under 
19  U.S.C.  1  and  58b; 

Section  101.9  also  issued  under  19  U.S.C. 
1411-1414. 

2.  In  part  101,  a  new  §  101.9  is  added 
to  read  as  follows: 

§  1 01 .9    Test  programs  or  procedures; 
alternate  requirements. 

(a)  General  testing.  For  purposes  of 
conducting  a  test  program  or  procedure 
designed  to  evaluate  the  effectiveness  of 
new  technology  or  operational 
procedures  regarding  the  processing  of 
passengers,  vessels,  or  merchandise,  the 
Commissioner  of  Customs  may  impose 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  public  health,  safety,  or 
law  enforcement.  The  imposition  of  any 
such  different  requirements  shall  be 
subject  to  the  following  conditions: 

(1)  Defined  purpose.  The  test  is 
limited  in  scope,  time,  and  application 
to  such  relief  as  may  be  necessary  to 
facilitate  the  conduct  of  a  specified 
program  or  procedure; 

(2)  Prior  publication  requirement. 
Whenever  a  particular  test  allows  for 
deviation  from  any  regulatory 
requirements,  notice  shall  be  published 
in  the  Federal  Register  not  less  than 
thirty  days  prior  to  implementing  such 
test,  followed  by  pubHcation  in  the 
Customs  Bulletin.  The  notice  shall 
invite  public  comments  concerning  the 
methodology  of  the  test  program  or 
procedure,  and  inform  interested 
members  of  the  public  of  the  eligibility 
criteria  for  voluntary  participation  in 


the  test  and  the  basis  for  selecting 
participants. 

(b)  NCAP  testing.  For  purposes  of 
conducting  an  approved  test  program  or 
procedure  designed  to  evaluate  planned 
components  of  the  National  Customs 
Automation  Program  (NCAP),  as 
described  in  section  411(a)(2)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  411),  the 
Commissioner  of  Customs  may  impose 
requirements  different  from  those 
specified  in  the  Customs  Regulations, 
but  only  to  the  extent  that  such  different 
requirements  do  not  affect  the  collection 
of  the  revenue,  public  health,  safety,  or 
law  enforcement.  In  addition  to  the 
requirement  of  paragraph  (a)(1)  of  this 
section,  the  imposition  of  any  such 
different  requirements  shall  be  subject 
to  the  following  conditions: 

(1)  Prior  publication  requirement.  For 
tests  affecting  the  NCAP,  notice  shall  be 
published  in  the  Federal  Register  not 
less  than  thirty  days  prior  to 
implementing  such  test,  followed  by 
publication  in  the  Customs  Bulletin. 
The  notice  shall  invite  public  comments 
concerning  any  aspect  of  the  test 
program  or  procedure,  and  inform 
interested  members  of  the  public  of  the 
eligibility  criteria  for  voluntary . 
participation  in  the  test  and  the  basis  for 
selecting  peulicipants;  and, 

(2)  Post  publication  requirement. 
Within  a  reasonable  time  period 
following  the  completion  of  the  test,  a 
complete  description  of  the  results  shall 
be  published  in  both  the  Federal 
Register  and  the  Customs  Bulletin. 

Approved:  February  21, 1995. 
George  J.  Weise, 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  95-6525  Filed  3-15-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-^022 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled; 
Continuation  of  Benefits  and  Special 
Eligibility  for  Certain  Severely  Impaired 
Recipients  Who  Work;  Appeal  Rights 
FoHowIng  Mass  Change  Resulting  in 
Reduction,  Suspension,  or  Termination 
of  State  Supplementary  Payments;  and 
Deemed  Application  Date  Based  on 
Misinformation;  Correction 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
in  the  Federal  Register  on  Friday, 
August  12, 1994  (59  FR  41400), 
Monday,  August  22,  1994  (59  FR 
43035),  and  Wednesday,  August  31, 
1994  (59  FR  44918).  We  are  correcting 
,  incorrect  paragraph  redesignations  and 
related  amendatory  instructions,  as  well 
as  making  one  technical  correction  to  a 
paragraph  in  one  regulatory  section. 
EFFECTIVE  DATE:  March  16,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
dociunent — Richard  M.  Bresnick,  Legal 
Assistant,  Office  of  Regulations,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1758;  regarding  eligibility  or  filing 
for  benefits — our  national  toll-free 
number,  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  that  appeared  on  page  41400 
in  the  Federal  Register  issued  of  Friday, 
August  12,  1994,  we  had  incorrect 
paragraph  redesignations  in  amendatory 
item  15.  We  indicated  that  in  §416.1402 
we  were  redesignating  paragraphs  (i) 
through  (n)  as  paragraphs  (hj  through 
(m).  However,  paragraph  (n)  had  not  yet 
been  published.  Thus,  paragraphs  (i) 
through  (m)  should  have  been 
redesignated  as  paragraphs  (h)  through 
(1).  The  new  paragraph  (n)  was  to  be 
contained  in  other  final  rules,  "Deemed 
Application  Date  Based  on 
Misinformation,"  which  were  to  be 
published  before  these  rules  but  were 
not  published  until  August  31, 1994  (59 
FR  44918).  We  discovered  this  before 
"Deemed  Application  Date  Based  on 
Misinformation"  was  published, 
however,  and  changed  the  designation 
of  that  new  paragraph  in  the  later  riiles 


to  paragraph  (m)  to  reflect  the  proper 
redesignation  which  should  have  been 
made  in  the  rules  published  on  August 
12, 1994. 

In  the  interim,  on  August  22,  1994,  we 
published  other  final  rules,  "Appeal 
Rights  Following  Mass  Change 
Resulting  in  Reduction,  Suspension,  or 
Termination  of  State  Supplementary 
Payments"  (59  FR  43035),  which 
contained  a  new  paragraph  designated 
paragraph  (n)  in  §  416.1402  which 
would  have  been  correct  if  the 
regulations  had  been  published  in  the 
anticipated  sequence.  The  amendatory 
item  3  in  these  final  rules  contained 
other  incorrect  paragraph  designations 
and  instructions  for  punctuating 
§416.1402.  Further,  similar  incorrect 
instructions  for  revising  §416.1402  were 
contained  under  part  416  in  amendatory 
item  6  in  the  final  rules  published  on 
August  31, 1994.  Also,  paragraph  (m)  as 
published  in  these  rules  was  incorrectly 
punctuated  and  did  not  have  the  word 
"and"  following  it.  Therefore,  we  are 
correcting  all  three  amendatory  items 
and  paragraph  (m)  itself  to  reflect  the 
correct  paragraph  designations, 
pimctuation,  and  ending  word  "and." 
With  these  corrections,  all  the 
paragraphs  and  amendatory  instructions 
will  be  correct.  Make  the  corrections  as 
follows: 

1.  In  the  Federal  Register  issue  of 
August  12, 1994,  in  the  second  column 
on  page  41405,  amendatory  item  15 
should  read  as  follows: 

15.  Section  416.1402  is  amended  by 
revising  paragraphs  (a)  and  (b),  removing 
paragraph  (h),  and  redesignating  paragraphs 
(i)  through  (m)  as  paragraphs  (h)  through  (1), 
respectively  to  read  as  follows: 

2.  In  the  Federal  Register  issue  of 
August  22, 1994.  in  the  first  column  on 
page  43039,  amendatory  item  3  should 
read  as  follows: 

3.  Section  416.1402  is  amended  by 
removing  the  word  "and"  following  the 
semicolon  at  the  end  of  paragraph  (k), 
replacing  the  period  at  the  end  of  paragraph 
(1)  with  a  semicolon  and  adding  the  word 
"and"  after  the  semicolon,  and  adding  a  new 
paragraph  (n)  to  read  as  follows: 

3.  In  the  Federal  Register  issue  of 
August  31, 1994,  in  the  third  column  on 
page  44927,  amendatory  item  6  under 
part  416  should  read  as  follows: 

6.  Section  416.1402  is  amended  by 
removing  the  word  "and"  following  the 
semicolon  at  the  end  of  paragraph  (I)  and 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§416.1402    Administrative  actions  that  are 
Initial  determinations. 


UMI 
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(m)  A  claim  for  benefits  under 
§416.351  based  on  alleged 
misinformation;  and 

•        •        •        *        • 

Dated:  March  7. 1995. 
Neil  ].  StUlman, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  95-6502  Filed  3-15-95;  8:45  ami 
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Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 
and  Address 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address  for 
a  new  animal  drug  application  (NADA) 
from  Zoecon  Industries,  Inc.,  to  Sandoz 
Agro,  Inc. 

EFFECTIVE  DATE:  March  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville.  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Due  to  a 
merger  with  Zoecon  Industries.  Inc., 
12200  Denton  Dr.,  Dallas,  TX  75234, 
and  Sandoz  Agro,  Inc.,  1300  East  Touhy 
Ave..  Des  Plaines.  IL  60018.  the  firms 
have  requested  that  FDA  publish  a 
notice  of  a  change  of  sponsor  name  and 
address  for  their  new  animal  drug 
application  NADA  98-895,  Starbar  GX- 
118  (N-(mercaptomethyl)  phthalimide 
S-(0.0  dimethylphosphorodithioate) 
emulsifiable  liquid).  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600(c)(1)  and  (c)(2)  to  reflect 
the  change  of  sponsor  name  and 
address.  The  dnig  labeler  code 
"011536"  for  Zoecon  Industries.  Inc..  is 
being  retained  for  the  new  sponsor. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  record  keeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503. 
512.  7dl.  721.  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351,  352. 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Zoecon  Industries,  Inc.," 
and  alphabetically  adding  a  new  entry 
for  "Sandoz  Agro,  Inc.,"  and  in  the  table 
in  paragraph  (c)(2)  in  the  entry  for 
"011536"  by  revising  the  sponsor  name 
and  address  to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*        •        •        •        • 

(c)  •  *  * 
(1)  *  *  * 


Firm  name  and  address 


Drug 

labeler 

code 


Sandoz  Agro,  Inc.,  1300  East  Touhy 
Ave..  Des  Plaines,  IL  60018  011536 


(2)* 


Drug 

labeler 

code 


Firm  name  and  address 


01 1536    Sandoz  Agro.  Inc..  1300  East  Touhy 
Ave.,  Des  Plaines.  IL  60018 


Dated:  March  8, 1995. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  95-6528  Filed  3-15-95;  8:45  am) 
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21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Lincomycin  Hydrochloride  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  filed  by  The 
Upjohn  Co.  The  NADA  provides  for  the 
use  of  lincomycin  hydrochloride  soluble 
powder  to  make  medicated  swine  and 
broiler  chicken  drinking  water.  The 
supplement  provides  for  use  of  a  packet 


containing  the  equivalent  of  32  grams 
(g)  of  lincomycin  in  addition  to  the 
currently  approved  packet  containing 
the  equivalent  of  16  g  of  lincomycin. 
EFFECTIVE  DATE:  March  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-2701. 
SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co..  Kalamazoo,  MI  49001.  filed 
a  supplement  to  NADA  111-636  for 
Lincomix  (lincomycin  hydrochloride) 
soluble  powder.  The  supplemental 
NADA  provides  for  the  use  of  an  80-g 
packet  containing  the  equivalent  of  32  g 
of  lincomycin  in  addition  to  the 
approved  40-g  packet  containing  the 
equivalent  of  16  g  of  lincomycin.  Both 
packets  are  used  to  make  a  swine 
drinking  water  containing  250 
milligrams  (mg)  of  lincomycin  per 
gallon  used  for  the  treatment  of  swine 
dysentery  and  broiler  chicken  drinking 
water  containing  64  mg  of  lincomycin 
per  gallon  for  the  control  of  necrotic 
enteritis. 

This  supplemental  NADA  is  approved 
as  of  February  9. 1995.  and  the 
regulations  in  §520.1263c(a)  (21  CFR 
520.126c(a))  are  amended  to  reflect  the 
approval. 

This  is  a  manufacturing  supplement 
to  an  approved  NADA.  The  approval 
does  not  require  a  summary  of  safety, 
effectiveness  data,  or  information. 
Therefore,  a  freedom  of  information 
summary  as  provided  in  part  20  (21  CFR 
part  20)  and  §514.11(e)(2)(ii)  (21  CFR 
514.11(e)(2)(ii))  is  not  required. 

Under  section  512(c)(2){F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  for  food-producing  animals 
does  not  qualify  for  marketing 
exclusivity  because  the  supplemental 
application  does  not  contain  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
and  new  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
IDrug.  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1263c  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  520. 1 263c    Lincomycin  hydrochloride 
soluble  powder. 

(a)  Specifications.  Each  40-gram 
packet  (1.41  ounce)  contains  lincomycin 
hydrochloride  equivalent  to  16  grams  of 
lincomycin.  Each  80-gram  packet  (2.82 
ounces)  contains  lincomycin 
hydrochloride  equivalent  to  32  grams  of 
lincomycin. 
***** 

Dated:  March  8. 1995. 
Robert  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-6531  Filed  3-15-95;  8:45  am] 
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21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Neomycin  Sulfate  Soluble  Powder 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Sanofi  Animal  Health.  Inc.  The  ANADA 
provides  for  the  use  of  a  generic 
neomycin  sulfate  soluble  powder 
administered  orally  in  drinking  water  or 
in  milk  for  the  treatment  and  control  of 
colibacillosis  in  cattle  (excluding  veal 
calves),  swine,  sheep,  and  goats. 
EFFECTIVE  DATE:  March  16,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Sanofi 
Animal  Health,  Inc.,  7101  College  Blvd., 
suite  610,  Overland  Park.  KS  66210, 
filed  ANADA  200-050,  which  provides 
for  the  oral  use  of  neomycin  sulfate 
soluble  powder  in  drinking  water  or 
milk  for  cattle  (excluding  veal  calves), 
swine,  sheep,  and  goats  for  the 


treatment  and  control  of  colibacillosis 
(bacterial  scours)  caused  by  Escherichia 
coli  susceptible  to  neomycin  sulfate. 

Approval  of  ANADA  200-050  is  as  a 
generic  copy  of  The  Upjohn's  approved 
NADA  11-315  for  Neomix®  325  soluble 
powder.  The  ANADA  is  approved  as  of 
February  15, 1995,  and  the  regulations 
are  amended  by  revising  §  520.1484(b) 
(21  CFR  520.1484(b))  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  apphcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklavra  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1484  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  520.1484    Neomycin  sulfate  soluble 
powder. 

***** 

(b)  Sponsors.  See  Nos.  000009, 
000069,  050604.  and  059130  in 
§  510.600(c)  of  this  chapter. 


Dated:  March  8, 1995. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-6530  Filed  3-15-95;  8:45  am] 

BIUMO  CODE  41WM)1-F 


21  CFR  Part  522 

implantation  or  injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracyciine  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  use  of  oxytetracyciine 
injection  in  cattle  and  swine  for  the 
treatment  of  diseases  caused  by 
oxytetracyciine  susceptible  organisms. 
EFFECTIVE  DATE:  March  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  has  filed  ANADA  200-123 
which  provides  for  use  of 
oxytetracyciine  injection  as  follows:  (1) 
Intramuscular  or  intravenous  use  in  beef 
and  nonlactating  dairy  cattle  for  the 
treatment  of  pneumonia  and  shipping 
fever  associated  with  Pasteurella  spp. 
and  Hemophilus  spp.;  infectious  bovine 
keratoconjunctivitis  (pinkeye)  caused  by 
Moraxella  bovis;  foot  rot  and  diphtheria 
caused  by  Fusobacterium  necrophomm; 
bacterial  enteritis  (scours)  caused  by 
Escherichia  coli;  wooden  tongue  caused 
by  Actinobacillus  lignieresi; 
leptospirosis  caused  by  Leptospira 
pomona;  and  wound  infections  and 
acute  metritis  caused  by  strains  of 
staphylococci  and  streptococci 
organisms  sensitive  to  oxytetracyciine; 

(2)  intramuscular  use  in  swine  for 
treatment  of  bacterial  enteritis  (scours, 
colibacillosis)  caused  by  E.  coli; 
pneumonia  caused  by  P.  multocida;  and 
leptospirosis  caused  by  L.  pomona;  and 

(3)  intramuscular  use  in  sows  for  control 
of  infectious  enteritis  (baby  pig  scours, 
colibacillosis)  in  suckling  pigs  caused 
by  E.  coli. 

Phoenix  Scientific's  ANADA  200-123 
for  oxytetracyciine  injection  (Maxim 
200)  is  approved  as  a  generic  copy  of 
Pfizer's  NADA  113-232  for 
oxytetracyciine  injection  (Liquamycin® 
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LA-200).  The  ANADA  is  approved  as  of 
February  10,  1995,  and  the  regulations 
are  amended  in  21  CFR  522.1660(b)  and 
(c)(2)(iii)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklavm  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  signiflcant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1660  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"000010  and  000069"  and  adding  in  its 
place  "000010,  000069,  and  059130", 
and  in  paragraph  (c)(2)(iii)  by  revising 
the  last  sentence  to  read  as  follows: 

§522.1660    Oxytetracycline  injectJon. 

•        *        •         •        • 

(c)*  •  • 
(2)«   •   • 

(iii)  •  •  *  Discontinue  treatment  at 
least  42  days  prior  to  slaughter  when 
provided  by  000010  and  28  days  prior 
to  slaughter  when  provided  by  000069 
or  059130. 


Dated:  March  8. 1995. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  95-6527  Filed  3-15-95;  8:45  am) 

BILUNO  COOE  4ie0-01-f 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 

[Docket  No.  S-050] 

Confined  and  Enclosed  Spaces  and 
Ottier  Dangerous  Atmospheres  in 
Shipyard  Employment 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule;  correction. 

SUMMARY:  In  the  July  25,  1994,  Federal 
Register  OSHA  published  a  revised 
standard  for  Shipyard  Employment, 
subpart  B  of  29  CFR  part  1915, 
extending  the  previous  requirements  for 
work  in  explosive  and  other  dangerous 
atmospheres  on  ships  to  cover  all  work 
involving  confined  or  enclosed  spaces 
or  other  dangerous  atmospheres 
throughout  shipyard  employment  (59 
FR  37816).  With  the  present  document, 
OSHA  is  making  corrections  to  the  rule 
which  include:  clarifying  the  order  of 
testing  before  employees  may  enter  a 
confined  or  enclosed  space  or  other 
dangerous  atmosphere;  clarifying  when 
fiammable  atmospheres  must  be 
maintained  above  the  upper  explosive 
limit  during  installation  of  ventilation 
or  rescue;  and  clarifying  the  limited 
locations  and  conditions  where  hot 
work  may  be  performed  without  first 
being  certified  by  a  Marine  Chemist. 
Several  typographical  errors  are  also 
being  corrected. 

EFFECTIVE  DATE:  The  final  rule  published 
on  July  25, 1994,  became  effective  on 
October  24, 1994.  These  corrections  are 
effective  March  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Liblong,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N3647,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20210 
(202-219-8148). 


SUPPLEMENTARY  INFORMATION: 

I.  Correction  to  §1915.12 — Precautions^ 
Before  Entering  Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres 

OSHA  is  correcting  the  section 
heading  to  §  1915.12  to  make  clearer  the 
requirement  that  atmospheric  testing 
must  be  done  in  the  order  set  forth  in 
the  standard  (i.e.,  oxygen  content,  then 
flammability,  and  then  toxicity). 

In  the  preamble  to  the  final  rule 
OSHA  explained  how  the  section  was 
being  reformatted  to  address  the  order  of 
atmospheric  testing  to  be  conducted 
when  determining  hazards  within 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  prior  to  entry 
(59  FR  37830).  The  Agency  stated 
explicitly  in  the  preamble  to  paragraphs 
(a),  (b),  and  (c)  of  §  1915.12  that 
atmospheres  must  be  tested  for  oxygen 
content  first,  fiammability  second,  and 
toxicity  third  (59  FR  37831).  However, 
the  section  heading  did  not  include  the 
sequence  of  testing,  and  the  specific 
introductory  statement  requiring 
atmospheric  testing  to  be  conducted  in 
the  proper  sequence  was  inadvertently 
omitted  from  the  regulatory  text.  The 
insertion  of  the  sequence  of  testing  into 
the  section  heading  and  the  addition  of 
the  introductory  text  to  §  1915.12  brings 
the  section  into  conformance  with  the 
rulemaking  record,  the  preamble 
explanation,  and  OSHA's  intent. 

U.  Correction  to  §  1915.12(b)— 
Flanunable  Atmospheres 

In  the  previous  standard  covering 
entry  into  spaces  containing  flammable 
atmospheres,  §  1915.12(d),  employees 
were  allowed  to  perform  work  of  brief 
duration  in  atmospheres  containing 
concentrations  of  flammable 
contaminants  as  long  as  the 
concentrations  remained  above  the 
upper  explosive  limit  (UEL)  and  the 
requirements  of  §  1915.152(a)  and  (b). 
Respiratory  protection,  were  followed. 
That  allowance  was  continued  in  the 
proposed  revision  to  subpart  B, 
§  1915.12(d),  Work  of  brief  duration  (53 
FR  48108).  In  the  final  standard,  which 
permits  such  entry  only  to  set  up 
ventilation  or  for  rescue,  OSHA  carried 
over  the  condition  that  the  flammable 
contaminant(s)  be  maintained  above  the 
UEL  (59  FR  37858).  Unfortunately,  the 
wording  of  this  condition  could  be 
construed  to  require  that  levels  of 
atmospheric  contaminants  in  a  space 
actually  be  increased  to  a  level  above 
the  UEL  prior  to  ventilation  start-up  or 
rescue  so  that  they  may  be  maintained 
above  the  UEL.  OSHA  did  not  intend 
the  rule  to  require  this.  When  the 
atmosphere  is  below  the  UEL  (but  above 


the  lower  explosive  limit)  the  addition 
of  flammable  contaminants  to  a  space 
prior  to  rescue  or  ventilation  set-up  to 
exceed  the  UEL  could  increase  both  the 
atmospheric  hazards  to  employees  and 
the  time  needed  for  rescue.  Only 
atmospheres  that  are  already  at  or  above 
the  UEL  are  to  be  maintained  at  those 
levels.  To  prevent  confusion  regarding 
when  an  employer  must  maintain  the 
level  of  contaminants  above  the  UEL, 
OSHA  is  correcting  §  1915.12(b)(3)(iii). 

m.  Correction  to  §  1915.14— Hot  Work 

In  paragraph  (a)(l)(iv)  of  §  1915.14, 
OSHA  has  provided  an  exception  to  the 
general  rule  that  certain  atmospheres  in 
spaces  must  be  tested  and  certified  by 
a  Marine  Chemist  before  hot  work  may 
be  done.  The  exception  provides  that 
some  atmospheres  where  hot  work  is  to 
be  performed  may,  instead,  be  tested  by 
a  Competent  Person.  OSHA  is  correcting 
the  exception  to  specify  the  spaces  to 
which  the  exception  applies  and  adding 
a  note  for  further  clarification. 

It  was  OSHA's  intent  to  extend  the 
requirements  of  existing  subpart  B  to  all 
shipyard  employment,  making  changes 
only  where  necessary  to  clarify  the 
language  and  correct  requirements  that 


were  inappropriate.  In  bringing  forward 
the  requirements  on  hot  work,  however, 
OSHA  incorrectly  omitted  the  reference 
to  the  scope  of  the  existing  exception 
which  included  dry  cargo, 
miscellaneous  and  passenger  vessels. 
The  exception  did  not  apply  to  tank 
vessels  because  of  the  s^iousness  of  the 
hazards  associated  with  the 
flammability  or  combustibiHty  of  tanker 
vessel  cargo.  However,  OSHA  intended 
the  dry  cargo,  miscellaneous  and 
passenger  vessels  exception  to  apply  to 
all  landside  spaces  as  well,  because 
their  configuration  and  the  conditions 
found  within  these  spaces  are  similar  to 
those  on  the  dry  cargo,  miscellaneous 
and  passenger  vessels.  Therefore,  OSHA 
is  correcting  the  paragraph  to  make  it 
clear  that  the  exception  does  not  apply 
to  hot  work  performed  on  tank  vessels. 
This  is  consistent  with  the  previous 
standard  and  OSHA's  intent. 

OSHA  has  also  added  a  note  to  make 
it  clear  that  hot  work  which  does  not 
need  to  be  certified  by  a  Marine  Chemist 
(i.e.,  work  in  spaces  adjacent  to  spaces 
that  contain  liquids  with  a  flash  point 
above  150°  F  (65.6°  C))  still  needs  to  be 
inspected  and  tested  by  a  competent 
person  prior  to  beginning  the  hot  work. 


IV.  Correction  to  §  1915.15(e) 

In  §  1915.15(e),  OSHA  requires  testing 
to  maintain  a  competent  person's 
findings.  In  order  to  make  it  clear  that 
a  visual  inspection  is  part  of  the  testing, 
OSHA  is  correcting  paragraph  (e).  This 
is  consistent  with  the  testing 
requirements  throughout  the  standard, 
the  rulemaking  record,  the  preamble 
explanation,  and  OSHA's  intent. 

V.  Typographical  Corrections 

Two  provisions  in  subpart  B  of  part 
1915  contained  minor  typographical 
errors.  They  are  §  1915.12  (d)(3)(ii)  and 
(e)(l)(iii). 

PART  1 91 5— {CORRECTED] 

1.  The  authority  citation  for  part  1915 
continues  to  read  as  follows: 

Authority:  Sec.  41,  L.ongshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4,6.8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657);  Sec. 
4  of  the  Administrative  Procedure  Act  (5 
U.S.C.  553);  Secretary  of  Latwr's  Order  No. 
12-71  (36  FR  8754).  8-76  (41  FR  25059),  9- 
83  (48  FR  35736),  or  1-90  (55  FR  9033)  as 
applicable;  29  CFR  Part  1911. 


2.  The  text  of  29  CFR  part  1915,  beginning  at  §  1915.12,  59  FR  37858  is  corrected  as  follows: 


§1915.12 
Section  heading 

Introductory  text 

Paragrapti  (b)(3)(iii)  

Paragraph  (d)(3){il) 

Note  to  paragraph  (e)(1  )(iti) 

§1915.14 
Paragraph  (a)(1  )(iv) 


§1915.15 
Paragraph  (e)  


Page,  column 


59  FR  37858,  1st  . 
59  FR  37858.  1st  ., 

59  FR  37858,  3rd  . 

59  FR  37859,  1st  . 

59  FR  37859.  2nd 
(sixth  paragraph 
second  line). 

59  FR  37860,  2nd 


59  FR  37861,  1st 


Correction 


The  section  heading  is  corrected  to  read  as  follows:  "Precautions  and  the  order  of  testing 

tjefore  entering  confined  and  enclosed  spaces  arxj  other  dangerous  atmospheres." 
Add  the  following  new  introductory  text  after  the  section  heading:  "The  employer  shall  er>- 

sure  that  atmospheric  testing  is  performed  in  the  following  sequence:  oxygen  content, 

flammat)ility,  toxicity." 
This  paragraph  is  corrected  to  read  as  follows:  "(iii)  Atmospheres  at  or  atx>ve  ttie  upper 

explosive  limit  are  maintained;  and" 
The  word  "a"  ttiat  appears  at  ttie  end  of  the  first  line  is  corrected  to  read  "an". 
The  word  "preforms"  that  appears  at  the  t)eginning  of  the  second  line  is  corrected  to  read 

"performs". 


This  paragraph  is  corrected  to  read  as  follows: 
"Exception:  On  dry  cargo,  miscellaneous  and  passenger  vessels  and  in  the  landside  op- 
erations wittiin  spaces  which  meet  ttie  standards  for  oxygen,  flanrwnat>ility  and  toxicity  in 
§  1915.12,  but  are  adjacent  to  spaces  containing  flammable  gases  or  liquids,  as  long  as 
tf>e  gases  or  liquids  have  a  flash  point  below  1 50°  F  (65.6°  C)  and  ttie  distance  t>etween 
such  spaces  and  ttie  wof1<  is  25  feet  (7.5m)  or  greater." 

Note:  For  flammable  liquids  with  flash  points  atx>ve  1 50°  F  (65.6°  C),  see  paragraph  (b)  of 
this  section. 

Correct  the  paragraph  to  read  as  follows:  "(e)  Tests  to  maintain  a  competent  person's 
findings.  After  a  competent  person  has  conducted  a  visual  inspection  and  tests  required 
in  §§1915.12,  1915.13,  and  1915.14  of  this  part  and  determined  a  space  to  be  safe  for 
an  employee  to  enter,  he  or  she  shall  continue  to  test  and  visually  inspect  spaces  as 
often  as  necessary  to  ensure  ttiat  ttie  required  atmosptienc  conditions  within  the  tested 
space  are  maintained." 


VI.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  the 


Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 


List  of  Subjects  in  29  CFR  Part  1915 

Confined  spaces,  Emergency  medical 
services,  Hazardous  substances.  Marine 
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safety.  Occupational  Safety  and  Health, 
Signs  and  symbols.  Vessels,  Welding. 

The  actions  in  this  document  are 
taken  pursuant  to  sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655,  657), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  Part  1911. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor 
|FR  Doc.  95-6526  Filed  3-15-95;  8:45  am) 
MLUNQ  COOC  4S10-2«-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CQO07-«a-035] 

RIN2115-AA98 

Anchorage  Ground;  St  Johns  River, 
Jacksonville,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  anchorage  grounds  for  the  St.  Johns 
River,  Jacksonville,  FL  to  disestablish 
anchorage  grounds  with  poor  bottom 
holding  capabilities  and  to  disestablish 
the  portions  of  anchorage  grounds 
which  currently  extend  into  the  federal 
channel.  This  change  will  also  clearly 
define  the  anchorage  grounds  currently 
in  use  in  the  St.  Johns  River  and  will 
delete  outdated  information  contained 
in  the  regulation. 
EFFECTIVE  DATE:  April  17,  1995, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  William 
Daughdrill,  Tel:  (904)  232-2648. 
SUPPLEMENTARY  INFORMATION:  On  July 
15,  1993  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations 
(58  FR  38102).  hiterested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  A.J.  Varamo,  project  officer 
for  the  Caption  of  the  Port  Jacksonville, 
Florida,  and  Lieutenant  J.  Losego, 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Ofiice. 

Discussion  of  Comments 

No  comments  were  received  for  this 
regulation  during  the  comment  period. 
Captain  of  the  Port  Jacksonville  is 
removing  the  word  'General'  from  33 
CFR  Part  110.183(b)  (2),  (3),  and  (4). 
There  is  no  regulatory  definition  for  the 
word,  and  it  is  unnecessary. 


This  regulation  is  issued  pursuant  to 
33  U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2.e.(34)(f)  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  available  in  the  docket  for 
inspection  or  copying. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  h  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
proposed  anchorage  grounds  described 
in  these  regulations  have  been  used  for 
the  past  three  years  by  the  local  pilots, 
vessel  operators  and  other  maritime 
interests.  This  change  will  assure  that 
current  practices  are  in  accordance  with 
the  regulation. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulations 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  471,  2030.  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 


110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  Section -110.183  is  revised  to  read 
as  follows: 

$110,183    SL  Johns  River,  Florida. 

(a)  The  anchorage  grounds — (1) 
Anchorage  A.  (Upper  Anchorage)  The 
Anchorage  is  established  within  the 
following  coordinates,  the  area  enclosed 
by  a  line  starting  at  the  south  shore 
westerly  of  the  entrance  to  Miller  Creek 
at 

30''18'43.8"  N,  081°38'15.0"  W;  thence 

to 
30''18'52.8"  N,  081''38'15.0"  W;  thence 

to 
30''18'47.6"  N,  081''37'47.6"  W;  thence 

to 
30°18'55.0"  N,  081°37'29.0"  W;  thence 

to 
30°19'06.0"  N,  081''37'27.0"  W;  thence 

to 
30''19'06.0"  N,  081''37'02.0"  W;  thence 

to 
30«'19'01.2"  N,  081''37'02.0"  W;  thence 

retiu"ning  to  the  point  of  beginning. 

(2)  Anchorage  B.  (Lower  Anchorage) 
The  Anchorage  is  established  within  the 
following  coordinates,  the  area  enclosed 
by  a  line  starting  at  a  point  on  the 
eastern  shore  of  the  river  at  'Floral  Bluff" 
at 
30''21'00.0"  N,  081°36'41.0"  W;  thence 

to 
30°20'00.0"  N.  081''37'03.0"  W;  thence 

to 
30''21'00.0"  N,  081°37'06.0"  W;  thence 

to 
30°21'50.0"  N,  081°36'56.0"  W;  thence 

to 
30°21'54.0"  N,  081°36'48.0"  W;  thence 

returning  to  the  point  of  beginning. 

(b)  The  regulations.  (1)  Except  in 
cases  of  emergency  or  for  temporary 
anchorage  as  authorized  in  the 
following  subsections,  vessels  must 
have  authorization  from  the  Captain  of 
the  Port  to  anchor  in  the  St.  Johns  River, 
as  depicted  on  NOAA  chart  11491, 
between  the  entrance  buoy  (STJ)  and  the 
Main  Street  Bridge  (latitude  30°19'20" 
N.  longitude  81''39'32"  W). 

(2)  Anchoring  within  Anchorage  A  is 
restricted  to  vessels  less  than  250  feet  in 
length. 

(3)  Anchoring  within  Anchorage  B  is 
restricted  to  vessels  with  a  draft  of  24 
feet  or  less  regardless  of  length. 

(4)  Anchorages  A  and  B  are  temporary 
anchorages.  Vessels  meeting  the 
applicable  restrictions  of  subsection 
(b)(2)  or  (b)(3)  of  this  section  may 
anchor  for  up  to  24  hours  without  a 
permit  from  the  Captain  of  the  Port. 
Vessels  not  meeting  the  applicable 
restrictions  of  subsection  (b)(2)  or  {b)(3) 
must  obtain  authorization  from  the 


Captain  of  the  Port  before  anchoring  in 
Anchorages  A  or  B. 

Dated:  January  10,  1995. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 

IFR  Doc.  95-6435  Filed  3-15-95;  8:45  ami 
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33  CFR  Part  117 

[CGD8-e4-027] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Mermentau  River,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  changing  the  regulation 
governing  the  operation  of  the  swing 
span  bridge  on  State  Route  82,  across 
the  Mermentau  River,  mile  7.1,  at  Grand 
Chenier,  Cameron  Parish,  Louisiana,  by 
permitting  the  draw  to  open  on  signal 
from  6  a.m.  to  6  p.m.  and  open  on  four 
hours  notice  from  6  p.m.  to  6  a.m. 
Presently,  the  draw  is  required  to  open 
on  signal  from  5  a.m.  to  9  p.m.  and  from 
9  p.m.  to  5  a.m.  the  bridge  opens  on  4 
hours  notice.  This  action  will  provide 
relief  to  the  bridge  owner,  thereby 
creating  a  savings  to  the  taxpayer,  and 
still  provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  April  17, 1995. 
ADDRESSES:  Unless  other»vise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Commander  (ob). 
Eighth  Coast  Guard  District,  501 
Magazine  Street,  Room  1313,  New 
Orleans,  Louisiana  70130-3396, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  hoHdays. 
The  telephone  number  is  (504)  589- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Regulatory  History 

On  October  4, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 


Operation  Regulation;  Mermentau  River, 
LA,  in  the  Federal  Register  (59  FR 
50529).  The  Coast  Guard  received  three 
letters  commenting  on  the  proposal.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

LDOTD  requested  the  4  hour 
reduction  in  the  number  of  hours  the 
bridge  owner  is  required  to  have  an 
attendant  on  duty,  due  to  the  small 
number  of  vessels  which  use  the 
Mermentau  River  bridge.  Data  provided 
by  LDOTD  show  that  from  January  1, 
through  December  31,  1993,  the  number 
of  vessels  broke  down  to  8.0  vessels  per 
24  hour  period.  The  four  hour  reduction 
will  allow  the  bridge  owner  relief  from 
having  a  person  available  at  the  bridge 
site  during  that  period,  thereby,  creating 
a  savings  to  the  taxpayer  while  still 
serving  the  reasonable  needs  of 
navigational  interests. 

Discussion  of  Comments  and  Changes 

Three  letters  of  comment  were 
received  in  response  to  the  proposal. 
The  Federal  Emergency  Management 
Agency,  the  National  Marine  Fisheries 
Service  and  the  Louisiana  Department 
of  Wildlife  &  Fisheries  offered  no 
objection  to  the  rule  change.  Therefore, 
the  Final  Rule  remains  unchanged  from 
the  Proposed  Rule. 

Assessment 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  Section  6a(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979). 

Small  Entities 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  the  number  of  vessels 
which  pass  the  bridge,  (8.0  per  24  hour 
period).  The  three  comments  received 
offered  no  objection  to  the  proposed 
rule.  Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instnirtinn  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.480  is  revised  to  read 
as  follows: 

§117.480    Mermentau  River. 

The  draw  of  the  S82  bridge,  mile  7.1  * 
at  Grand  Chenier,  shall  open  on  signal; 
except  that,  from  6  p.m.  to  6  a.m.  the 
draw  shall  open  on  signal  if  at  least  4 
hoiu^  notice  is  given.  During  the 
advance  notice  period,  the  draw  will 
open  on  less  than  4  hours  notice  for  an 
emergency  and  will  open  on  demand 
should  a  temporary  surge  in  waterway 
traffic  occur. 

Dated:  February  1. 1995. 
C.B.  Newlin, 

Acting  Captain,  U.S.  Coast  Guard,  Chief  of 

Staff. 

|FR  Doc.  95-6434  Filed  3-15-95:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AH44 

Compensation  for  Disability  Resulting 
From  Hospitalization,  Treatment, 
Examination,  or  Vocational 
Rehat>ilitation 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  amends 
Depwrtment  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
compensation  for  disability  or  death 
resulting  from  VA  hospitalization, 
medical  or  surgical  treatment,  or 
examination.  Previously,  the  regulations 
required  that  VA  be  at  fault  or  that  an 
accident  occur  to  establish  entitlement 
to  compensation  for  adverse  results  of 
medical  or  surgical  treatment.  This  rule 
deletes  the  fault-or-accident 
requirement  and  instead  provides  that 
compensation  is  not  payable  for  the 
necessary  consequences  of  proper 
treatment  to  which  the  veteran 
consented.  This  amendment  is 
necessary  to  conform  the  regulations  to 
a  recent  United  States  Supreme  Court 
decision. 

DATES:  This  interim  final  rule  is 
effective  November  25. 1991.  the  date  of 
the  Court  of  Veterans  Appeals  decision 
that  invalidated  former  38  CFR 
3.358(c](3].  Comments  must  be  received 
on  or  before  May  15,  1995. 
ADDRESSES:  Mail  written  comments  to: 
Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420;  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management,  Room  1176. 
801  Eye  Street  NW.,  Washington.  IX: 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AH44."  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management.  Room  1176,  801  Eye 
Street  NW.,  Washington,  DC  20001, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(202)  273-7210. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
1151  provides  for  the  payment  of 


disability  or  dependency  and  indemnity 
compensation  for  additional  disability 
or  death  resulting  from  an  injury  or 
aggravation  of  an  injury  suffered  as  the 
result  of  VA  hospitalization,  medical  or 
surgical  treatment,  examination,  or 
pursuit  of  a  course  of  vocational 
rehabilitation  under  38  U.S.C.  ch.  31. 
VA  had  long  interpreted  the  statute  to 
require  a  showing  of  fault  on  the  part  of 
VA  or  the  occurrence  of  an  accident  to 
establish  entitlement  to  §  1151 
compensation  for  adverse  consequences 
of  VA  medical  treatment.  See  38  CFR 
3.358(c)(3)  (1994).  The  Supreme  Court, 
however,  recently  affirmed  a  lower 
court  ruling  that  invalidated  VA's  fault- 
or-accident  interpretation. 

In  deciding  Brown  v.  Gardner,  U.S. 
Sup.  Ct.  No.  93-1128  (Dec.  12. 1994). 
the  Court  held  that  the  fault-or-accident 
requirement  in  38  CFR  3.358(c)(3)  was 
inconsistent  with  the  plain  language  of 
the  statute  and  that  no  fault  requirement 
was  implicit  in  the  statute. 

Although  the  Supreme  Court  found 
that  the  statutory  language  simply 
requires  a  causal  connection  between  an 
injury  or  aggravation  of  an  injury  and 
VA  hospitalization,  medical  or  siu^ical 
treatment,  examination,  or  vocational 
rehabilitation,  it  also  indicated  that  not 
every  additional  disability  resulting 
from  an  injury  or  aggravation  so 
connected  was  compensable  under 
§  1151.  The  Court  noted  that  it  did  not 
intend  to  exclude  application  of  the 
doctrine  volenti  nonfit  injuria  (which  is 
sometimes  loosely  translated  as 
"assumption  of  the  risk"  but  more 
precisely  refers  to  the  doctrine  of 
consent).  Moreover,  the  Court  provided 
an  example  of  disabilities  that,  although 
causally  connected  to  VA  treatment,  are 
not  compensable  under  §  1151.  hi  this 
regard,  the  Court  stated,  "[ijt  would  be 
unreasonable,  for  example,  to  believe 
that  Congress  intended  to  compensate 
veterans  for  the  necessary  consequences 
of  treatment  to  which  they  consented 
{i.e.,  compensating  a  veteran  who 
consents  to  the  amputation  of  a 
gangrenous  limb  for  the  loss  of  the 
limb)." 

Under  the  authority  granted  in  38 
U.S.C.  505,  the  Secretary  of  Veterans 
Affairs  requested  an  opinion  from  the 
U.S.  Attorney  General  on  precisely  what 
the  Supreme  Court  meant  by  its 
statement  regarding  application  of  the 
doctrine  volenti  non  fit  injuria.  The 
response,  from  the  Department  of 
Justice's  Office  of  Legal  Counsel,  was 
that  the  Court  construed  §  1151  to 
exclude  from  coverage  only  those 
injuries  that  are  the  certain,  or  perhaps 
the  very  nearly  certain,  result  of  proper 
medical  treatment. 


In  this  document  VA  is  revising  38 
CFR  3.358(c)(3)  to  reflect  the  Supreme 
Court's  holding  that  38  U.S.C.  1151 
permits  compensation  for  all  but  the 
necessary  consequences  of  properly 
administered  VA  medical  or  surgical 
treatment  or  examination  to  which  a 
veteran  consented.  "Necessary 
consequences"  is  the  term  the  Supreme 
Court  used  in  its  example  of  what 
Congress  could  not  reasonably  have 
intended  to  cover  with  §  1151.  We 
define  "necessary  consequences"  as 
those  consequences  certain  or  intended 
to  result  from  treatment  or  examination. 
We  consider  this  interpretation  of  the 
statute  to  be  consistent  with  the 
Supreme  Court's  opinion. 

Consistent  with  our  interpretation  of 
the  Supreme  Court's  opinion,  this  rule 
also  provides  that  whether  results  were 
either  certain  or  intended  is  to  be 
determined  in  relation  to  the 
examination  or  treatment  actually 
administered.  Consequences  otherwise 
certain  or  intended  to  result  from  a 
treatment  will  not  be  considered 
uncertain  or  unintended  solely  because 
it  had  not  been  determined  at  the  time 
consent  was  given  whether  that 
treatment  would  in  fact  be 
administered.  For  example,  consider  a 
case  in  which  a  veteran  is  about  to 
undergo  exploratory  surgery  and, 
depending  on  the  findings,  would 
undergo  one  of  two  possible  additional 
procedures,  each  of  which  has  distinct 
consequences  that  are  certain  or 
intended  to  result.  Under  these 
circumstances  it  is  not  known  before  the 
exploratory  surgery  which  additional 
procedure  will  actually  be  performed. 
However,  if  the  veteran  consents  both  to 
the  exploratory  surgery  and  whichever 
procedure  ultimately  is  determined  to 
be  required,  the  certainty  of 
consequences  is  to  be  determined  in 
relation  to  the  consented-to  procedure 
or  procedures  actually  performed. 

Also,  as  reflected  in  tiie  text  of  the 
rule,  we  have  concluded  that  when  the 
Supreme  Court  stated  that 
compensation  should  not  be  payable  for 
the  necessary  consequences  of  treatment 
to  which  the  veteran  "consented,"  the 
Court  meant  both  express  and  implied 
consent.  This  is  consistent  with  the 
common  meaning  of  the  term  "consent" 
and  the  Court  did  not  indicate  that  any 
other  meaning  should  be  applied. 

This  interim  final  rule,  unlike  the 
regulatory  provision  it  replaces, 
expressly  includes  the  consequences  of 
VA  examinations.  The  statute  covers 
injuries  or  aggravation  of  injuries 
resulting  from  examination,  as  well  as 
from  medical  or  surgical  treatment. 
Thus,  the  rule's  inclusion  of 
examination  consequences  is  necessary 


to  reflect  completely  the  provisions  of 
the  statute. 

We  also  are  deleting  other  references 
in  the  section  to  the  invalidated  fault 
requirement.  We  are  eliminating 
paragraph  (c)(4),  which  requires  that  VA 
be  at  fauh  to  establish  entitlement  for 
claims  based  on  being  transported  while 
in  hospitalized  status.  Such  claims  will 
now  be  adjudicated  under  the  standard 
applicable  to  hospitalization,  treatment, 
or  examination.  We  are  also  making 
corresponding  changes  to  paragraph 
(c)(7)  to  remove  the  fault  requirement 
for  claims  based  on  nursing  home  care. 

The  Secretary  hereby  certifies  that 
this  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  This 
rule  will  directly  affect  VA  beneficiaries 
but  will  not  affect  small  businesses. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  rule  is  exempt  &x)m  the  initial  and 
final  regulatory  flexibility  analysis 
requirements  of  section  603  and  604. 

The  Office  of  Management  and  Budget 
has  reviewed  this  regulatory  action 
under  Executive  Order  12866. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions, 
Veterans. 

Approved:  February  23,  1995. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.358,  paragraph  (c)(4)  is 
removed,  and  paragraphs  (c)(5),  (c)(6), 
and  (c)(7)  are  redesignated  as 
paragraphs  (c)(4),  (c)(5),  and  (c)(6), 
respectively. 

3.  In  §  3.358,  paragraph  (c)(3)  is 
revised,  and  redesignated  paragraph 
(c)(6)  is  amended  by  revising  the  third 
sentence,  to  read  as  follows: 


§  3.358    Determinations  for  disability  or 
death  from  hospitalization,  medical  or 
surgical  treatment,  examinations  or 
vocational  rehabilitation  training  (§3.800). 

*  •        •        •        * 

(c)*  *  * 

(3)  Compensation  is  not  payable  for 
the  necessary  consequences  of  medical 
or  surgical  treatment  or  examination 
properly  administered  with  the  express 
or  implied  consent  of  the  veteran,  or,  in 
appropriate  cases,  the  veteran's 
representative.  "Necessary 
consequences"  are  those  which  are 
certain  to  result  from,  or  were  intended 
to  result  from,  the  examination  or 
medical  or  surgical  treatment 
administered.  Consequences  otherwise 
certain  or  intended  to  result  from  a 
treatment  will  not  be  considered 
uncertain  or  unintended  solely  because 
it  had  not  been  determined  at  the  time 
consent  was  given  whether  that 
treatment  would  in  fact  be 
administered. 

*  *        »        *        * 

(6)  *   *   *  If  additional  disability 
results  from  medical  or  surgical 
treatment  or  examination  through 
negligence  or  other  wrongful  acts  or 
omissions  on  the  part  of  such  a  nursing 
home,  its  employees,  or  its  agents, 
entitlement  does  not  exist  under  this 
section  unless  there  was  an  act  or 
omission  on  the  part  of  the  Department 
of  Veterans  Affairs  independently  giving 
rise  to  such  entitlement  and  such  acts 
on  the  part  of  both  proximately  caused 
the  additional  disability. 

(Authority:  38  U.S.C.  1151) 

(FR  Doc  95-6510  Filed  3-15-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  410 
tBPD-724-F] 
RIN  0938-AF26 

Medicare  Program;  Medicare  Coverage 
of  Screening  Mammography; 
Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  dociunent  corrects  a 
technical  error  that  appeared  in  the  final 
regulations  published  in  the  Federal 
Register  on  September  30, 1994  (59  FR 
49826).  Those  regulations,  in  part, 
established  conditions  for  coverage  of 
diagnostic  mammography  that  are 


similar  to  those  we  had  established  for 
screening  mammography.  This 
correcting  amendment  restates  the 
applicability  of  diagnostic 
mammography  to  men  as  well  as  to 
women. 

EFFECTIVE  DATE:  October  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Larson,  (410)  966-4639. 
SUPP1.EMENTARY  INFORMATION:  This 
document  corrects  a  technical  error  that 
appeared  in  the  final  regulations 
published  in  Federal  Register 
Document  [94-24335]  on  September  30, 
1994  (59  FR  49826).  Those  regulations, 
in  part,  established  conditions  for 
coverage  of  diagnostic  mammography 
that  are  similar  to  those  we  had 
established  for  screening 
mammography. 

The  regulation  set  forth  at  42  CFR 
410.34  ("Mammography  services: 
Conditions  for  and  limitations  on 
coverage")  contains  an  omission,  which 
may  prove  to  be  misleading.  In  the 
definition  of  "diagnostic 
mammography"  in  paragraph  (a)(1)  of 
§410.34,  we  inadvertently  failed  to 
include  a  symptomatic  man  in  the 
coverage  of  services  under  the 
diagnostic  mammography  benefit.  This 
correcting  amendment  restates  the 
applicability  of  diagnostic 
mammography  to  men  as  well  as  to 
women.  Therefore,  we  are  correcting 
§  410.34(a)(1)  to  clarify  that  a 
symptomatic  man  or  woman  can  receive 
coverage  of  services  under  the 
diagnostic  mammography  benefit. 

We  wish  to  note  that  section  1861(jj) 
of  the  Social  Security  Act  states 
explicitly  that  "screening" 
mammography  is  covered  only  for 
women.  Section  410.34(a)(2),  relating  to 
the  definition  of  screening 
mammography,  is  correct  as  it  reads, 
based  on  current  law. 

List  of  Subjects  in  42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

Accordingly,  42  CFR  part  410  is 
corrected  by  making  the  following 
correcting  amendment: 

PART410-{AMENDED] 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §  410.34,  the  introductory  text  of 
paragraph  (a)  is  republished,  and 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 


UMI 
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§  41 0^    Mammography  aafvic«s: 
Condltiona  for  and  limitations  on  coverage. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  Diagnostic  mammography  means  a 
radiologic  procedure  furnished  to  a 
sjnnptomatic  man  or  woman  for  the 
purpose  of  detecting  breast  disease  and 
includes  a  physician's  interpretation  of 
the  results  of  the  procedure. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  March  7, 1995. 
Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  information 
Resources  Management. 
[FR  Doc.  95-6501  Filed  3-15-95;  8:45  am] 

BtLUNQ  COOe  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart74 

[MM  Docket  No.  93-154;  FCC  95-69] 

Aural  Broadcast  Station  Auxiliary 
Facilities 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  adopts  rules 
to  permit  certain  unapproved 
transmitters  to  be  retained  and  used  for 
backup  operations  in  the  band  944-952 
MHz  at  aiu-al  broadcast  stations' 
auxiliary  facilities.  The  rule  will  permit 
broadcast  Ucensees  to  temporarily  use 
their  outmoded  equipment,  which  has 
been  displaced  from  full  time  operation 
by  approved  equipment,  for  backup 
operations  at  auxiliary  facilities. 
EFFECTIVE  DATE:  April  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gorden,  Mass  Media  Bureau, 
(202) 418-2190. 

SUPPLEMENTARY  INFORMATION:  Adopted: 
February  24, 1995;  Released:  March  7, 
1995  By  the  Commission: 

Introduction 

1.  We  herein  amend  Sections  74.550 
of  our  rules  to  permit  certain 
unapproved  transmitters  in  the  band 
944-952  MHz  which  have  been 
displaced  by  approved  equipment  for 
primary  use  to  be  retained  for  backup 
purposes  at  Aural  Broadcast  AuxiUary 
Stations. 

Background 

2.  bi  1985,  the  Commission  adopted  a 
Report  and  Order  in  MM  Docket  No. 
85-36.  50  FTl  48596,  January  26. 1985, 


which  required  all  new  transmitters  for 
aural  studio  transmitter-link/intercity 
relay  (STL/ICR)  operation  in  the  944- 
952  MHz  frequency  band  to  be  approved 
prior  to  marketing.  Continued  use  of 
existing  non-approved  equipment  was 
allowed  for  a  period  ending  on  July  1, 
1990,  which  was  later  extended  to  July 
1, 1993,  55  FTl  3062,  January  30, 1990. 

3.  hi  June  of  1993,  the  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  93-154,  58  FR  33923,  June  22, 1993, 
("NPRM")  in  the  above-entitled  matter 
was  issued  in  response  to  informal 
suggestions  from  various  parties  that  the 
Commission  should  permit  the  retention 
and  use  of  existing  unapproved  aural 
broadcast  auxiliary  transmitters  for 
backup  purposes.  This  proposal  would 
permit  broadcasters  to  retain  and  use 
their  existing  unapproved  primary 
equipment  as  backup  equipment  after  it 
was  displaced  from  primary  service  by 
approved  equipment  under  the 
requirements  of  our  rules.  The  proposal 
was  intended  to  avoid  burdening 
licensees  with  additional  expenditures 
to  replace  infrequently  used  backup 
transmitters  with  approved  equipment, 
and  to  permit  the  installation  of  backup 
facilities  in  situations  which  have  not 
previously  been  practicable.  Backup 
auxiliary  service  facilities  are  used  by 
many  broadcast  station  licensees  to 
avoid  undue  disruption  in  programming 
should  the  regular  auxiliary  transmitter 
fail  or  require  servicing.  Thus,  the 
Commission  concluded  that  limited 
short-term  backup  use  of  unapproved 
equipment  could  be  permitted.  The 
Commission,  therefore,  proposed  to 
allow  all  transmitters  removed  from 
primary  service  to  be  retained  for 
backup  purposes,  provided  no 
interference  is  caused  and  that  such 
transmitters  are  not  used  for  more  than 
720  cumulative  hoius  per  year  without 
explicit  Commission  authority.'  In 
addition,  the  NPRM  stated  that  the 
Commission  would  allow  licensees  to 
retain  unapproved  equipment  for 
backup  purposes  until  hnal  action  is 
taken  in  this  proceeding,  and  thereafter 
if  the  proposed  rule  is  adopted. 

Comments 

4.  Comments  supporting  adoption  of 
the  proposed  amendments  of  Section 
74.550  were  received  from  the  National 
Association  of  Broadcasters  ("NAB") 
and  National  Public  Radio  ("NPR").  No 
opposing  comments  were  received. 

5.  NAB  states  that  many  stations  have 
purchased  new  equipment  to  comply 


'  Within  the  allowed  720  cumulative  hours  of 
operation,  there  are  no  limits  on  the  amount  of 
permitted  consecutive  hours  or  number  of  separate 
uses  of  unapproved  equipment. 


with  the  current  requirements  of  Section 
74.550  of  the  Commission's  rules.  NAB 
notes  that  given  the  current  financial 
conditions  prevailing  in  the  broadcast 
industry,  most  licensees  cannot  justify 
purchasing  additional  equipment  for 
backup  facihties.  However,  while  their 
old  equipment  does  not  meet  the  new 
more  stringent  standards,  NAB  and  NPR 
suggest  the  old  equipment  is  fully 
functional  and  is  more  than  adequate  for 
backup  purposes. 

Discussion 

6.  We  have  reviewed  the  comments 
and  conclude  for  the  reasons  advanced 
in  the  NPRM  that  adoption  of  the 
proposal  would  serve  the  public 
interest.  We  further  agree  with  NPR  that 
there  should  not  be  any  significant 
adverse  consequences  from  continued 
use  of  unapproved  STL/ICR  equipment 
under  the  conditions  proposed  in  the 
NPRM.  These  backup  transmitters  can 
maintain  the  broadcast  station's  ability 
to  provide  continued  service  in  the 
event  of  primary  equipment  failure 
without  undue  risk  of  harmful 
interference.  However,  we  caution 
licensees  that  the  imapproved 
equipment  has  wider  channel 
bandwidth,  and  thus,  may  be  prone  to 
cause  interference,  especially  in 
congested  spectrum-use  areas.  Licensees 
must  not  use  the  unapproved  equipment 
on  a  regular  or  primary  basis  and 
stations  using  such  equipment  should 
be  prepared  to  demonstrate  that  it 
normally  uses  approved  equipment.  A 
licensee  is  not  permitted  to  obtain 
unapproved  equipment  from  other 
licensees  or  other  sources  for  backup 
use.  Our  action  here  is  intended  only  to 
permit  the  retention  and  continued  use, 
in  a  backup  role  of  equipment  that  a 
licensee  already  possesses. 

Procedural  Matters 

7.  Regulatory  Flexibility  Act.  We 
certify  that  the  regulatory  Flexibility  Act 
of  1980  does  not  apply  to  this 
rulemaking  proceeding  because  there 
will  to  be  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  business  entities,  as 
defined  by  Section  601(3)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354.94  Stat.1164.5  U.S.C.  Section 
601  et  seq  (1981). 

8.  Therefore,  it  is  ordered  that 
pursuant  to  Sections  4(i)  and  303(r)  of 
the  Commimications  Act  of  1934,  as 
amended,  that  effective  April  17, 1995. 
Part  74  of  the  Commission's  Rules  and 
Regulations  is  amended  as  set  forth 
below.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

9.  Further  information  may  be 
obtained  from  Bernard  Gorden,  Mass 


Media  Bureau,  Engineering  Policy 
Branch,  (202)  418-2190. 

List  of  Subjects  in  40  CFR  Part  74 

Auxiliary  facilities.  Radio 
broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Part  74  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  74— EXPERIMENTAL. 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  74.550  is  revised  to  read  as 
follows: 

§74.550    Equipment  auttiorization. 

Each  authorization  for  aural  broadcast 
STL,  ICR,  and  booster  stations  shall 
require  the  use  of  notified  or  type 
accepted  equipment.  Equipment  which 
has  not  been  type  approved  imder  the 
equipment  authorization  program  and 
which  was  in  service  prior  to  July  1, 
1993,  may  be  retained  solely  for 
temporary  uses  necessary  to  restore  or 
maintain  regular  service  provided  by 
approved  equipment,  because  the  main 
or  primary  unit  has  failed  or  requires 
servicing.  Such  temporary  uses  may  not 
interfere  with  or  impede  the 
establishment  of  other  aural  broadcast 
auxiliary  links  and  may  not  occur 
during  more  than  720  cumulative  hours 
per  year.  Should  interference  occur,  the 
licensee  must  take  all  steps  necessary  to 
eliminate  it,  up  to  and  including 
cessation  of  operation  of  the  auxiliary 
transmitter.  All  unapproved  equipment 
retained  for  temporary  use  must  have 
been  in  the  possession  of  the  licensee 
prior  to  July  1, 1993,  and  may  not  be 
obtained  from  other  sources. 
Requirements  for  obtaining  a  grant  of 
equipment  authorization  are  contained 
in  subpart  J  of  part  2  of  the  Rules. 
Equipment  designed  exclusively  for 
fixed  operation  shall  be  authorized 
under  notification  procedures  (see 
§  2.904(d)  of  this  chapter). 

Note:  Consistent  with  the  note  to 
§  74.502(a),  grandfathered  equipment  in  the 
942-944  MHz  band  and  STL/ICR  users  of 
these  frequencies  in  Puerto  Rico  are  also 
required  to  come  into  compliance  by  July  1, 


1993.  The  backup  provisions  described  above 
apply  to  these  stations  also. 

[FR  Doc.  95-6489  Filed  3-15-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.1;  Amdt  1-268] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  All 
Administrators 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  rule  contains  a 
delegation  of  authority  to  all 
Administrators  of  the  Department  of 
Transportation's  (DOT)  operating 
administrations  to  enter  into  grants, 
cooperative  agreements,  and  other 
transactions  with  any  person,  agency,  or 
instrumentality  of  the  United  States,  any 
unit  of  state  or  local  government,  any 
educational  institution,  and  any  other 
entity  in  execution  of  the  Technology 
Reinvestment  Project  authorized  imder 
the  Defense  Conversion,  Reinvestment, 
and  Transition  Assistance  Act  of  1992 
and  related  legislation.  This  rule  is 
necessary  to  reflect  the  delegation  in  the 
Code  of  Federal  Regulations. 

This  rule  also  makes  a  minor 
amendment  to  the  regulation  that  details 
the  structiu^  and  responsibilities  of  the 
Office  of  the  Secretary  by  adding  a  new 
office,  the  Office  of  Aviation 
International  Economics,  within  the 
Office  of  the  Assistant  Secretary  for 
Aviation  and  International  Affairs. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  March  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terence  W.  Carlson,  Office  of  the 
Assistant  General  Counsel  for 
Environmental,  Civil  Rights  and  General 
Law  at  (202)  366-9161,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1995,  Pub.  L.  No.  103-331,  section 
329A,  108  Stat.  2471,  2493  (September 
30,  1994),  grants  the  Secretary  of 
Transportation  specific  authority  to 
enter  into  grants,  cooperative 
agreements,  and  other  transactions  with 
any  person,  agency,  or  instrumentality 
of  the  United  States,  any  unit  of  state  or 
local  government,  any  educational 
iiistitution,  and  any  other  entity  in 
execution  of  the  Technology 


Reinvestment  Project  (TRP)  authorized 
under  the  Defense  Conversion, 
Reinvestment,  and  Transition 
Assistance  Act  of  1992,  Pub.  L.  No.  102- 
484, 106  Stat.  2658  (October  23, 1992), 
and  related  legislation.  TRP  is  a 
statutory  interagency  project  lead  by  the 
Department  of  Defense  (DOD)  through 
its  Advanced  Research  Projects  Agency, 
which  uses  DOD  funds  to  support  the 
cost-shared  application  of  defense- 
related  technologies  to  the  commercial 
sector.  Therefore,  it  is  necessary  to 
amend  the  relevant  part  of  the  CFR  to 
delegate  this  authority  to  the 
Administrators  of  the  DOT  operating 
administrations. 

49  CFR  part  1  describes  the 
organization  of  DOT  and  provides  for 
the  performance  of  duties  imposed 
upon,  and  the  exercise  of  powers  vested 
in,  the  Secretary  of  Transportation  by 
law.  Section  1.45  delegates  certain 
authorities  of  the  Secretary  to  all 
Administrators  of  the  DOT  operating 
administrations.  This  rulemaking 
amends  §  1.45(a)  to  add  a  new 
subparagraph  (18),  which  delegates  to 
the  Administrators  the  authority  to  enter 
into  grants,  cooperative  agreements,  and 
other  transactions  with  any  entity  in 
execution  of  the  Technology 
Reinvestment  Project  authorized  imder 
the  Defense  Conversion,  Reinvestment, 
and  Transition  Assistance  Act  of  1992 
and  related  legislation.  This  rulemaking 
also  amends  §  1.22,  which  details  the 
structure  and  responsibilities  of  the 
Office  of  the  Secretary.  It  makes  a  minor 
revision  to  §  1.22(c)  to  add  a  foiulh 
office  within  the  Office  of  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  the  Office  of  Aviation 
International  Economics. 

Since  this  rule  relates  to  departmental 
management,  organization,  procediu^, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Therefore, 
this  rule  is  effective  on  the  date  of  its 
publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  49  U.S.C.  332, 
part  1  of  title  49  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  I— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


UMI 


14226       Federal  Register  /  Vol.  60,  No.  51  /  Thursday,  March  16.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  51  /  Thursday,  March  16,  1995  /  Rules  and  Regulations       14227 


Authority:  49  U.S.C.  322,  28  U.S.C  2672. 
31  U.S.C.  3711(a)(2). 

2.  Section  1.22(c)  is  revised  to  read  as 
follows: 

§1^    Structure. 


(c)  Office  of  the  Assistant  Secretary 
for  Aviation  and  International  Affairs. 
This  Office  is  composed  of  the  Offices 
of  Aviation  International  Economics; 
International  Transportation  and  Trade; 
International  Aviation;  and  Aviation 
Analysis. 

*  *        •        •        * 

3.  Section  1.45  is  amended  by  adding 
paragraph  (a)(18)  to  read  as  follows: 

§  1 .45    Datogations  to  all  Administrators. 

*  •        «         •        • 

(18)  Exercise  the  authority  vested  in 
the  Secretary  by  Section  329A  of  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act. 
1995,  Pub.  L.  No.  103-331,  §  329A,  108 
Stat.  2471.  2493  (September  30, 1994). 
to  enter  into  grants,  cooperative 
agreements,  and  other  transactions  with 
any  person,  agency,  or  instrumentality 
of  the  United  States,  any  unit  of  state  or 
local  government,  any  educational 
institution,  and  any  other  entity  in 
execution  of  the  Technology 
Reinvestment  Project  authorized  under 
the  Defense  Conversion,  Reinvestment, 
and  Transition  Assistance  Act  of  1992, 
Pub.  L.  No.  102^84, 106  Stat.  2658 
(October  23. 1992),  and  related 
legislation. 

Issued  at  Washington,  DC.  this  16th  day  of 
February  1995. 
Fedfsico  Pena, 
Secretary  of  Transportation. 
|FR  Doc.  9S-6522  Filed  3-15-95;  8:45  am] 
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National  Highv^y  Traffic  Safety 
Administration 

49  CFR  Part  564 

RIN  2127-AF07 

[Docket  No.  85-15;  Notice  15] 

Replaceable  Light  Source  Information 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Response  to  petitions  for 
reconsideration;  final  rule. 

summary:  This  notice  responds  to 
petitions  for  reconsideration  of  the  final 
rule,  published  on  January  12, 1993, 
that  requires  the  manufacturers  of 
replaceable  light  sources  for  headlamps 
to  file  dimensional  and  other 
information  with  NHTSA  in  a  public 


docket  pursuant  to  49  CFR  part  564, 
Replaceable  Light  Source  Information. 
Part  564,  which  currently  allows  light 
source  manufacturers  to  file  information 
in  the  part  564  Docket,  is  amended  to 
allow  vehicle  and  headlamp 
manufacturers  also  to  file  information  in 
the  docket.  This  notice  also  amends  part 
564  to  allow  changes  to  be  made  in  light 
source  information  previously 
submitted.  Under  the  amendment. 
NHTSA  will  accept  a  submission  for 
change  if  the  submitter  includes  a 
statement  that  substitution  of  a  modified 
bulb  to  replace  an  unmodified  one  will 
not  create  a  noncompliance  of  that 
headlamp  with  Standard  No.  108.  and 
submits  reasons  in  support  of  the 
statement.  In  order  to  evaluate  the 
reasons,  NHTSA  may  publish  a  Federal 
Register  notice  seeking  comment.  The 
acceptance  of  a  modified  light  source 
will  have  no  effect  upon  the 
permissibility  to  continue  the 
manufacture  and  use  of  the  original 
light  source. 

DATES:  The  amendments  are  effective 
April  17,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking,  NHTSA  (202-366-6987). 
SUPPLEMENTARY  INFORMATION:  On 
January  12,  1993.  NHTSA  published  a 
final  rule  adopting  49  CFR  part  564 
Replaceable  Light  Source  Information. 
as  a  repository  for  information  on  new 
types  of  replaceable  light  sources  for 
headlamps  (58  FR  3856).  Later,  the  part 
564  Docket  was  designated  Docket  93- 
11  (58  FR  15132). 

Paragraph  564.5(a)  provides  that 
"each  manufacturer  of  a  replaceable 
light  source  used  as  original  equipment 
on  a  motor  vehicle"  (other  than  the 
existing  HB  Types  of  Standard  No.  108) 
shall  furnish  certain  information  on  new 
light  source  types  to  Docket  93-11.  In 
addition,  the  preamble  made  clear  (at 
3857)  that  "[alfter  information  has  been 
accepted  for  filing,  no  changes  in  it  will 
be  permitted"  (paragraph  564.5(c)). 

Petitions  for  reconsideration  of  part 
564  were  filed  by  the  American 
Automobile  Manufacturers  Association 
(AAMA)  and  Ford  Motor  Company 
(Ford).  Petitioners  objected  to  the 
restrictions  in  paragraph  564.5  that  do 
not  allow  headlamp  and  vehicle 
manufacturers  to  make  submissions  to 
Docket  93-11,  or  changes  in  information 
previously  submitted. 

Specifically.  AAMA.  supported  by 
Ford,  eirgued  that  the  restriction  of  the 
ability  to  file  information  regarding  new 
light  sources  to  manufacturers  of  the 
sources  would  be  inappropriate  in  some 
instances,  and  that  users  of  light  sources 
(manufacturers  of  headlamps  and 


vehicles)  should  also  have  the  right  to 
submit  information  on  new  ones. 
NHTSA.  in  establishing  the  restriction, 
believed  that  the  light  source 
manufacturer  would  be  the  entity  best 
able  to  file  information  on  its  product. 
However,  the  replaceable  light  sources 
presently  permitted  were  added 
pursuant  to  petitions  submitted  by 
vehicle  manufacturers.  Types  HBl  and 
HB5  originated  in  petitions  submitted 
by  Ford.  Type  HB2  in  a  petition  by 
Volkswagen,  and  Types  HB3  and  4  in  a 
petition  from  General  Motors.  An 
amendment  that  would  allow 
manufacturers  of  motor  vehicles  to 
submit  light  source  information  would 
afford  greater  flexibility  and  appear  to 
have  no  negative  safety  consequences. 
For  the  same  reasons,  NHTSA  believes 
that  manufacturers  of  replaceable  bulb 
headlamps  used  as  original  equipment 
should  also  be  permitted  the 
opportunity  to  submit  information  to 
Docket  No  93-11.  Accordingly,  the 
agency  grants  petitions  for 
reconsideration  of  this  issue  and  is 
amending  part  564  appropriately. 

AAMA  and  Ford  also  argued  tor  the 
right  to  petition  for  revision  of 
specifications  for  existing  light  sources 
in  Docket  No.  93-11.  Currently,  such 
revision  is  impermissible. 

A  manufacturer  wishing  to  implement 
lighting  improvements  must  instead 
incorporate  the  improvements  in  a  new 
Ught  source  that  is  not  interchangeable 
with  any  existing  light  source.  AAMA 
stated  that  reasonable  flexibility  could 
be  introduced  into  part  564,  while 
addressing  the  issue  of  potential  effects 
on  the  performance  of  lights  on  vehicles 
in  service,  by  providing  for  public 
review  and  comment  on  any  proposed 
revisions  to  part  564  light  sources.  It 
suggested  that  NHTSA  establish  a 
procedure  similar  to  the  rulemaking 
process  involved  in  making 
specification  changes  in  Standard  No. 
108  to  HB  Type  light  sources.  This 
would  allow  users  such  as  headlamp 
and  vehicle  manufacturers  an 
opportunity  to  evaluate  the  effects  on 
their  products  of  any  proposed  revisions 
to  light  sources.  In  the  absence  of  such 
a  process,  according  ta  AAMA.  the 
docket  could  become  laden  with  light 
source  types  that  may  never  be 
manufactured  because  of  errors  in  initial 
specifications  or  because  the  light 
source  designs  have  been  replaced  by  a 
photometrically  equivalent  but 
improved  version  of  the  light  source, 
such  as  one  with  longer  life.  Without 
permission  to  make  changes  in 
specifications,  the  improved  light 
sources  would  have  to  be  non- 
interchangeable  with  any  other  light 
source  type  in  Docket  No.  93-11. 


Owners  of  vehicles  whose  headlamps 
have  the  original  light  source  would 
therefore  not  be  able  to  avail  themselves 
of  the  improvement.  Ford  supported 
AAMA  on  this  issue. 

NHTSA  has  carefully  considered 
these  views.  The  agency's  intent  in 
estaBlishing  a  docket  for  the  receipt  of 
information  was  to  remove 
specifications  for  replaceable  light 
sources  from  the  direct  control  of 
Standard  No.  108,  that  is  to  say,  to 
relieve  all  specifications  from  regulation 
except  for  the  interchangeability  feature. 
The  necessity  to  petition  for  rulemaking 
to  amend  Standard  No.  108  and  the  time 
that  is  required  to  implement  a  change 
through  the  mechanism  of  a  comment 
notice  and  final  rule  is  costly  and  time- 
consuming  for  both  industry  and 
government.  AAMA's  request  is  for  a 
substitute  comment  and  decision 
process,  which,  in  NHTSA 's  view, 
would  largely  negate  the  regulatory 
simplicity  it  envisioned  when  it 
established  part  564. 

Nevertheless,  the  agency  realizes  that 
manufacturers  should  not  be 
discouraged  and  foreclosed  from  making 
changes  or  incremental  improvements 
or  changes  in  previously  submitted 
designs  that  may  enhance  the 
performance  of  the  light  source.  Under 
part  564,  changes  are  presently 
permissible  in  replaceable  light  sources 
as  long  as  they  do  not  affect  the 
specifications  that  have  been  filed  or 
that  are  reflected  in  their  respective 
Figures  in  Standard  No.  108.  For 
example,  longer-life  versions  of  Type 
HBl  are  now  available  without  the 
necessity  of  amending  the  s[}ecifications 
for  Type  HBl  light  sources  to 
accomplish  this.  Although  there  were 
no  comments  on  the  categories  of 
specifications  proposed  for  part  564 
submissions  during  the  rulemaking 
period,  NHTSA  would  also  like  to  point 
out  that  the  part  564  categories 
themselves  may  be  changed  or  deleted 
through  the  rulemaking  process. 

However,  there  maybe  changes  that 
industry  desires  which  would  affect  the 
specifications  on  file,  and  which  a 
manufacturer  desires  to  implement 
without  affecting  interchangeability.  As 
the  petitioners  correctly  state,  this  type 
of  submission  presently  carmot  be 
accepted  under  paragraph  564.5(c). 
NHTSA  has  decided  to  grant  the 
petitions  for  reconsideration  of  this 
point,  and  to  allow  such  submissions. 
After  careful  consideration  of  the 
matter,  the  agency  finds  that  it  has  only 
one  concern  directly  related  to  safety: 
will  the  modifications  requested  result 
in  a  light  source  that  will  create  a 
noncompliance  with  Standard  No.  108 
when  it  is  substituted  for  the  original 


light  source  used  in  a  complying 
headlamp.  If  the  answer  is  yes,  the 
request  for  change  will  not  be  accepted 
until  the  petitioner  modifies  the  design 
so  that  it  is  not  interchangeable  with 
any  existing  one  for  whidh  information 
has  been  filed  in  Docket  No.  93-11. 

To  ensure  that  a  petitioner  has 
considered  the  safety  implications  of  its 
request.  NHTSA  will  require  that  each 
request  for  changes  be  accompanied  by 
the  petitioner's  statement  that  use  of  a 
modified  light  source  will  not  create  a 
noncompliance  with  Standard  l7o.  108 
when  used  to  replace  the  unmodified 
light  source  that  was  used  in  a 
headlamp  originally  certified  to  comply 
with  Standard  No.  108,  and  reasons  to 
substantiate  the  statement.  In  evaluating 
the  conformance  statement  and 
supporting  reasons,  NHTSA  may 
request  further  information  from  the 
manufacturer  or  from  the  public.  If  the 
information  available  indicates  that  the 
requested  change  is  unlikely  to  create  a 
noncompliance,  the  request  will  be 
granted  and  placed  in  Docket  No.  93-11 
where  it  may  be  employed  as  a  light 
source  acceptable  either  as  original 
equipment  or  as  replacement  for  the 
unmodified  light  source  theretofore 
used  as  original  equipment.  Because 
some  manufacturers  may  wish  to 
continue  the  production  and  use  of  the 
unmodified  light  source,  for  cost  or 
other  reasons,  NHTSA  will  not  remove 
the  original  submission  from  Docket  No. 
93-11,  and  the  unmodified  light  source 
may  continue  to  be  manufactured  as 
original  and  replacement  equipment. 

Finally,  heretofore  paragraph  564.5(d) 
has  committed  NHTSA  to  making  light 
source  information  in  Docket  No.  93-1 1 
available  for  public  inspection  not  later 
than  the  date  on  which  a  vehicle 
equipped  with  a  new  light  source  is 
offered  for  sale.  NHTSA  is  amending 
this  provision  (now  paragraph  564.5(e)) 
to  add  the  alternative  "or  as  soon  as 
practicable  after  receipt"  which  could 
occur  before  the  date  that  the  vehicle  is 
offered  for  sale. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 
This  notice  was  not  reviewed  under 
Executive  Order  12866.  It  has  been 
determined  that  the  rulemaking  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  Implementation  of  this  rule 
will  remove  a  burden  on  manufacturers 
who  heretofore  have  not  been  permitted 
to  file  information  in  part  564,  and  it 
will  permit  requests  for  changes  in 
information  previously  filed.  The 
impact  of  this  rule  are  so  minimal  that 


preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act. 
NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
PoUcy  Act.  It  is  not  anticipated  that  the 
rule  will  have  a  significant  effect  upon 
the  environment  simply  because 
additional  persons  may  now  make 
submissions  to  Docket  No.  93-11,  or 
that  requests  for  changes  may  be  made 
in  previous  submissions. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  impacts  of  this 
rule  in  relation  to  the  Regulatory 
Flexibility  Act.  Based  on  the  discussion 
above,  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Accordingly,  no  regulatory 
flexibihty  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles, 
headlamps,  and  light  sources,  those 
affected  by  the  rule,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  by  these  minor  amendments  as 
the  cost  of  light  sources  is  relatively 
small  and  will  not  be  substantially 
affected. 

Executive  Order  12612  (Federalism). 
This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act.  The 
reporting  and  recordkeeping 
requirement  associated  with  this  rule 
has  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  44  U.S.C.  chapter  35.  The  OMB 
control  number  is  2127-0^63. 

Civil  fustice  Reform  (Executive  Order 
12778).  This  final  rule  does  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Under  49  U.S.C. 
30161,  a  procedure  is  set  forth  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Sublects  in  49  CFR  Part  564 

Motor  vehicle  safety.  Motor  vehicles. 


UMI 
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PART  564— REPLACEABLE  LIGHT 
SOURCE  INFORMATION 

In  consideration  of  the  foregoing,  49 
CFR  part  564  is  amended  as  follows: 

1.  The  authority  citation  for  part  564 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117,  30166:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Part  564  is  amended  by  revising 
paragraphs  564.1,  564.2,  564.3,  and 
564.5  to  read  as  follows: 

§564.1    Scope. 

This  part  requires  the  submission  of 
dimensional,  electrical  specification, 
and  marking/designation  information, 
as  specified  in  Appendix  A  of  this  part, 
for  original  equipment  replareable  light 
sources  used  in  motor  vehicle 
headlighting  systems. 

§564.2    PurpoM*. 

The  purposes  of  this  part  are: 

(a)  to  make  available  to  replacement 
light  source  manufacturers  the 
manufacturing  specifications  of  original 
equipment  replaceable  light  sources, 
thereby  ensuring  that  replacement  light 
sources  are  interchangeable  with 
original  equipment  light  sources  and 
provide  equivalent  performance;  and 

(b)  to  ensure  that  newly  developed 
replaceable  light  sources  are  designated 
as  distinct  and  different  from,  and  are 
noninterchangeable  with,  previously 
existing  light  sources. 

§564.3    Applicability. 

This  part  applies  to  replaceable  light 
sources  used  as  original  equipment  in 
motor  vehicle  headlighting  systems. 


§  564.5    Information  filing;  agency 
processing  of  filings. 

(a)  Each  manufacturer  of  a  motor 
vehicle,  original  equipment  headlamp, 
or  original  equipment  headlamp 
replaceable  light  source,  which  intends 
to  manufacture  a  replaceable  light 
source  as  original  equipment  or  to 
incorporate  a  replaceable  light  source  in 
its  headlamps  or  motor  vehicles,  other 
than  a  replaceable  light  source  meeting 
the  requirements  of  subparagraphs  (a) 
through  (e)  of  paragraph  S7.7  of  section 
571.108  of  this  part,  shall  furnish  the 
information  specified  in  Appendix  A  of 
this  part  to:  Associate  Administrator  for 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590. 
Attn:  Replaceable  Light  Source 
Information  Docket  No.  93-11  (unless 
the  agency  has  already  filed  such 
information  in  Docket  No.  93-11). 

(b)  The  manufacturer  shall  submit  the 
information  specified  in  Appendix  A  of 


this  part  not  later  than  60  days  before  it 
intends  to  begin  the  manufacture  of  the 
replaceable  light  source  to  which  the 
information  applies,  or  to  incorporate 
the  light  source  into  a  headlamp  or 
motor  vehicle  of  its  manufacture.  Each 
submission  shall  consist  of  one  original 
set  of  information  and  10  legible 
reproduced  copies,  all  on  8V2  by  11-inch 
paper. 

(c)  The  Associate  Administrator 
promptly  reviews  each  submission  and 
informs  the  manufacturer  not  later  than 
30  days  after  its  receipt  whether  the 
submission  has  been  accepted.  Upon 
acceptance,  the  Associate  Administrator 
files  the  information  in  Docket  No.  93- 
11.  The  Associate  Administrator  does 
not  accept  any  submission  that  does  not 
contain  all  the  information  specified  in 
Appendix  A  of  this  part,  or  whose 
accompanying  information  indicates 
that  any  new  light  source  which  is  the 
subject  of  a  submission  is 
interchangeable  with  any  replaceable 
light  source  specified  in  paragraph  S7.7 
of  section  571.108  of  this  part,  or  for 
which  the  agency  has  previously  filed 
information  in  Docket  No.  93-11. 

(d)  A  manufacturer  may  request 
modification  of  a  light  source  for  which 
information  has  previously  been  filed  in 
Docket  No.  93-11,  and  the  submission 
shall  be  processed  in  the  manner 
provided  by  paragraph  564.5(c).  A 
request  for  modification  shall  contain 
the  following: 

(1)  All  the  information  specified  in 
Appendix  A  of  this  part  that  is  relevant 
to  the  modification  requested, 

(2)  The  reason  for  the  requested 
modification, 

(3)  A  statement  that  use  of  the  light 
source  as  modified  will  not  create  a 
noncompliance  with  any  requirement  of 
Motor  Vehicle  Safety  Standard  No.  108 
(49  CFR  571.108)  vyhen  used  to  replace 
an  unmodified  light  source  in  a 
headlamp  certified  by  its  manufacturer 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards,  together 
with  reasons  in  support  of  the 
statement;  and 

(4)  Information  demonstrating  that  the 
modification  would  not  adversely  affect 
interchangeability  with  the  original  light 
source. 

After  review  of  the  request  for 
modification,  the  Associate 
Administrator  may  seek  further 
information  either  from  the 
manufacturer  or  through  a  notice 
published  in  the  Federal  Register 
requesting  comment  on  whether  a 
modified  light  source  incorporating  the 
changes  requested  will  create  a 
noncompliance  with  Motor  Vehicle 
Safety  Standard  No.  108  when 
substituted  for  an  unmodified  Ught 


source.  If  the  Associate  Administrator 
seeks  comment  public  comment  on  a 
submission,  (s)he  shall  publish  a  further 
notice  stating  whether  (s)he  has 
accepted  or  rejected  the  submission.  If 
a  submission  is  accepted,  the  Associate 
Administrator  files  the  information  in 
Docket  No.  93-11.  If  a  submission  is 
rejected,  a  manufacturer  may  submit 
information  with  respect  to  it,  as 
provided  in  paragraph  564.5(a),  for 
consideration  as  a  new  light  source  after 
such  changes  as  will  ensure  that  it  is  not 
interchangeable  with  the  light  source  for 
which  modification  was  originally 
requested. 

(e)  Information  submitted  under  this 
section  is  made  available  by  NHTSA  for 
public  inspection  as  soon  as  practicable 
after  its  receipt,  but  not  later  than  the 
date  on  which  a  vehicle  equipped  with 
a  new  or  revised  replaceable  light 
source  is  offered  for  sale. 

Issued  on:  March  9, 1995. 
Ricardo  Martinez, 
Administrator. 
IFR  Doc.  95-6378  Filed  3-15-95;  8:45  am) 
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49  CFR  Part  583 

[Docket  No.  92-64;  Notice  06] 

RiN2127-AF60 

Motor  Vehicle  Content  Labeling 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  Rule;  Partial  Response  to 
Petitions  for  Reconsideration. 

SUIMMARY:  The  American  Automobile 
Labeling  Act  requires  passenger  cars 
and  other  light  vehicles  to  be  labeled 
with  information  about  their  domestic 
and  foreign  parts  content.  This 
document  provides  a  partial  response  to 
several  petitions  for  reconsideration  of 
the  agency's  July  1994  final  rule 
implementing  that  statute.  NHTSA  is 
extending  by  one  year  a  temporary 
compliance  alternative  for  how 
manufacturers  and  suppliers  may  make 
content  calculations. 
DATES:  This  regulation  is  effective  April 
17, 1995.  Petitions  for  reconsideration 
must  be  received  not  later  than  April  17, 
1995. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
National  Highway  Safety 


Administration,  Room  5313,  400 
Seventh  Street  SW,  Washington,  DC 
20590  (202-366-0846). 
SUPPLEMENTARY  INFORMATION:  On  July 
21,  1994,  NHTSA  published  in  the 
Federal  Register  (59  FR  37294)  a  final 
rule  implementing  the  American 
Automobile  Labeling  Act.  That  statute 
requires  passenger  cars  and  other  light 
vehicles  to  be  labeled  with  information 
about  their  domestic  and  foreign  parts 
content. 

NHTSA  received  petitions  for 
reconsideration  from  the  American 
Automobile  Manufacturers  Association, 
General  Motors,  the  Association  of 
International  Automobile 
Manufacturers,  Volkswagen,  the 
American  International  Automobile 
Dealers  Association,  and  the  Kentucky 
Cabinet  for  Economic  Development.  The 
petitioners  raised  a  number  of  issues 
about  provisions  which  they  regard  as 
overly  burdensome  and  likely  to  have 
the  effect  of  requiring  manufacturers  to 
report  inaccurate  percentages  of 
domestic  content.  Some  of  the 
petitioners'  requests  raised  very 
complex  issues  concerning  the  latitude 
the  agency  has  under  the  law  to  grant 
the  requested  relief. 

NHTSA  is  now  in  the  process  of 
completing  its  response  to  the  petitions. 
It  recognizes,  however,  that 
manufacturers  and  suppliers  have  an 
immediate  need  for  guidance  regarding 
the  procedures  for  making  content 
determinations  for  the  1996  model  year. 
Indeed,  manufacturers  are  already  in  the 
process  of  collecting  content  data  from 
suppliers  for  the  1996  model  year. 

NHTSA  has  therefore  decided  to 
extend  by  one  year  a  temporary 
alternative  approach  for  data  collection 
and  calculations.  This  approach  permits 
manufacturers  and  suppliers  to  use 
procedures  that  are  expected  to  yield 
similar  results.  This  alternative  was 
originally  available,  under  the  July  1994 
final  rule,  for  model  year  1995  and 
model  year  1996  carlines  which  were 
first  offered  for  sale  to  ultimate 
purchasers  before  June  1, 1995.  The 
alternative  is  hereby  extended  to  all 
model  year  1996  carlines  and  model 
year  1997  carlines  which  are  first 
offered  for  sale  to  ultimate  purchasers 
before  June  1, 1996.  The  one-year 
extension  of  the  alternative  will  ensure 
that  consumers  receive  the  best 
information  possible  about  the  foreign 
and  U.S./Canada  origin  of  vehicles  they 
are  considering  purchasing  during  this 
period,  while  minimizing  biu'dens  on 
auto  manufacturers.  For  a  more 
complete  discussion  of  this  alternative, 
see  59  FR  37324-25.  July  21,  1994. 

This  final  rule  is  heing  issued  in 
partial  response  to  the  petitions  for 


reconsideration.  The  agency  expects  to 
complete  its  full  response  to  the 
petitions  shortly. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  Executive 
Order  12866.  The  July  1994  final  rule 
was  determined  to  be  "significant" 
under  the  Department's  regulatory 
policies  and  procedures,  given  the 
degree  of  public  interest  and  the 
relationship  to  other  Federal  programs 
and  agencies,  particularly  those  related 
to  international  trade.  However,  this 
final  rule  is  not  considered  significant 
since  it  merely  extends  a  temporary 
compliance  option  permitted  under  that 
final  rule. 

NHTSA  discussed  the  costs  associated 
with  the  July  1994  rule  in  a  Final 
Regulatory  Evaluation  which  was 
placed  in  the  docket  for  that 
rulemaking.  Today's  amendments 
reduce  manufacturer  and  supplier  costs 
during  the  time  of  the  extension  by 
simplifying  the  process  for  making 
content  determinations. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  Although  certain  small 
businesses,  such  as  parts  suppliers  and 
some  vehicle  manufacturers,  are 
affected  by  the  regulation,  the  effect  on 
them  is  minor.  More  specifically,  the 
amendment  provides  small  cost  savings 
during  the  time  of  the  extension  by 
simplifying  the  process  for  making 
content  determinations. 

C.  National  Environmental  Policy  Act 

The  agency  has  analyzed  the 
environmental  impacts  of  the  regulation 
in  accordance  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.,  and  has  concluded  that  it 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

D.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 


Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Paperwork  Reduction  Act 

There  are  no  reporting  and 
recordkeeping  requirements  associated 
with  this  final  rule. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  States  are  preempted 
from  promulgating  laws  and  regulations 
contrary  to  the  provisions  of  the  rule. 
The  rule  does  not  require  submission  of 
a  petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

List  of  Subiects  in  49  CFR  Part  583 

Motor  vehicles.  Imports.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  583  is  amended  as  follows: 

PART  583— AUTOMOBILE  PARTS 
CONTENT  LABELING 

1.  The  authority  citation  for  part  583 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32304,  49  CFR  1.50. 
501.2(f). 

2.  Section  583.5  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  583.5    Label  requiren>ents. 


(i)  Manufacturers  need  not  provide 
any  of  the  information  provided  in  this 
part  for  model  year  1994  vehicles.  For 
model  year  1995  and  model  year  1996 
carlines,  and  for  model  year  1997 
carlines  which  are  first  offered  for  sale 
to  ultimate  purchasers  before  June  1, 
1996,  manufacturers  and  suppliers  may, 
instead  of  following  the  calculation 
procediu-es  set  forth  in  this  part,  use 
procedures  that  they  expect,  in  good 
faith,  to  yield  similar  results. 

Issued  on  March  13,  1995. 
Ricardo  Martinez. 
Administrator. 
[FR  Doc.  95-6518  Filed  3-15-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  950306067-5067-01;  I.D. 
0217950] 

RiN  064a-AH96 

Summer  Flounder  Fishery;  Court- 
Ordered  Regulation  Change 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  announces  a  change  in 
the  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP).  This 
action  is  taken  to  comply  with  a 
(Consent  Order  issued  by  the  U.S. 
District  Court  for  the  Eastern  District  of 
Virginia  directing  NMFS  to  revise 
specified  regulatory  language. 
EFFECTIVE  DATE:  March  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Summer 
Flounder  Fishery  Management  Flan  are 
found  at  50  CFR  part  625.  In  a  Consent 
Order  dated  December  19,  1994,  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia,  ordered 
NMFS  to  delete  the  lanaguage  in 
§  625.4(a)(3)  that  requires  Federal 
permit  holders,  when  faced  with 


differing  state  and  Federal  regulations, 
to  abide  by  the  most  restrictive 
requirement.  The  new  language  allows 
only  state  requirements  that  are 
consistent  with  Federal  management 
measures  to  remain  in  effect. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purpose  of  E.O. 
12866. 

This  final  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  not  required  to  be 
issued  with  prior  notice  and 
opportunity  for  public  comment. 

Because  the  language  of  this  rule  is 
required  by  a  judicial  order,  providing 
prior  notice  and  opportunity  for  public 
comment  would  serve  no  useful 
purpose  and  is  therefore  unnecessary. 
Accordingly  the  Assistant  Administrator 
for  Fisheries,  NOAA  finds  good  cause 
under  5  U.S.C.  553(b)(B)  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment. 
Likewise,  providing  a  30-day  delay  in 
effective  date  would  be  inconsistent 
with  the  intent  of  the  judicial  order  and 
could  act  to  delay  relieving  restrictions 
on  the  fishery. 

List  of  Subjects  in  50  CFR  part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  10, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  625  is  amended 
as  follows: 


PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  625.4  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  625.4    Vessel  permits. 

(a)  *  *  * 

(3)  Condition.  Vessel  ovraers  who 
apply  for  a  fishing  vessel  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel's  fishing, 
catch  and  pertinent  gear  (without  regard 
to  whether  such  hshing  occurs  in  the 
EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken  or  landed)  will 
be  subject  to  all  requirements  of  this 
part.  State  requirements  consistent  with 
Federal  management  measures  shall 
remain  in  effect.  Owners  and  operators 
of  vessels  fishing  under  the  terms  of  a 
moratorium  permit  issued  pursuant  to 
paragraph  (b)  of  this  section  must  also 
agree,  as  a  condition  of  the  permit,  not 
to  land  summer  flounder  in  any  state 
that  the  Regional  Director  has 
determined  no  longer  has  commercial 
quota  available. 
***** 

IFR  Doc.  95-6450  Filed  3-15-95;  8:45  am] 
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contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-211^0] 

Airworthiness  Directives;  Learjet 
Model  24,  25,  31,  35,  36,  and  55  Series 
Airplanes,  and  Learjet  Model  28  and  29 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appficable  to  certain 
Learjet  Model  24,  25,  31,  35,  36,  and  55 
series  airplanes,  and  Learjet  Model  28 
and  29  airplanes,  that  currently  requires 
a  revision  to  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight 
Manual  (AJFM)  to  prohibit  flight  above 
an  altitude  of  41,000  feet.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  cracking  and  subsequent  failure 
of  the  outflow/safety  valves,  which 
could  result  in  rapid  decompression  of 
the  airplane.  This  action  would  require 
replacement  of  certain  outflow/safety 
valves,  which,  when  accomplished, 
constitutes  terminating  action  for  the 
previously  required  AFM  limitation. 

DATES:  Comments  must  be  received  by 
May  8,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
211-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoHdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Allied  Signal,  hic,  Controls  & 
Accessories,  11100  N.  Oracle  Road, 
Tucson,  Arizona  85737-9588;  telephone 


(602)  469-1000.  This  mformation  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Bremch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-211-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


94-NM-211-AD.  1601  Und  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  9, 1994,  the  FAA  issiied 
AD  94-26-01,  amendment  39-9097  (59 
FR  64844,  December  16, 1994), 
apphcable  to  certain  Learjet  Model  24, 
25,  31,  35,  36,  and  55  series  airplanes, 
and  Learjet  Model  28  and  29  airplanes, 
to  require  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit  flight 
above  an  altitude  of  41,000  feet.  That 
action  was  prompted  originally  by  a 
report  of  failure  of  a  safety  valve  in  the 
pressurization  system  on  a  Learjet 
Model  31A  airplane.  Failure  of  the  valve 
resulted  in  depressiuization  of  the 
cabin,  hivestigation  revealed  that  the 
poppets  of  certain  outflow/safety  valves 
were  cracked.  These  discrepant  valves, 
including  the  safety  valve  installed  on 
the  incident  airplane,  had  been 
manufactured  since  January  1,  1989. 
Certain  valves  manufactured  since  that 
date  have  been  found  to  be  susceptible 
to  cracking  due  to  an  improper  molding 
process.  Cracking  in  the  poppets  of  the 
outflow/safety  valves  in  the 
pressurization  system  can  result  in  an 
open  valve  with  an  effective  flow  area 
of  4.4  square  inches;  additionally,  the 
valve  may  close  and  remain  closed.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  cracking  and  subsequent 
failure  of  the  valves,  which  could  result 
in  rapid  decompression  of  the  airplane. 

When  AD  94-26-01  was  issued,  it 
contained  a  provision  for  optional 
replacement  of  certain  outflow/safety 
valves.  Accomplishment  of  the 
replacement  constitutes  terminating 
action  for  the  AFM  revision;  after  the 
replacement  has  been  accomplished,  the 
previously  required  AFM  limitation 
may  be  removed.  In  the  preamble  to  AD 
94-26-01,  the  FAA  indicated  that  it 
intended  to  revise  that  AD  to  require  the 
replacement  of  those  outfiow/safety 
valves.  This  action  proposes  such  a 
requirement. 

The  FAA  previously  reviewed  and 
approved  Allied  Signal  Aerospace  Alert 
Service  Bulletins  130406-21-A4011, 
Revision  2,  dated  September  28. 1994 
(for  part  number  130406-1);  and 
10285O-21-A4021,  Revision  2,  dated 
October  6, 1994  (for  part  number 
102850-5).  These  alert  service  bulletins 
describe  procedures  for  replacement  of 
certain  outflow/safety  valves  in  the 
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pressurization  system  with  serviceable 
valves.  Further,  the  alert  service 
bulletins  recommend  that  the  maximum 
altitude  for  operation  of  airplanes  that 
may  be  equipped  with  these  outflow/ 
safety  valves  be  limited  to  41,000  feet  as 
an  interim  measiue  until  the  affected 
valves  are  replaced. 

Since  the  issuance  of  AD  94-26-01, 
Allied  Signal  Aerospace  has  issued 
Revision  3  of  one  of  the  alert  service 
bulletins  described  above.  Alert  Service 
Bulletin  130406-21-A4011,  dated 
January  5, 1995  (for  part  number 
130406-1).  The  FAA  has  reviewed  and 
approved  the  revised  alert  service 
bulletin,  which  adds  certain  valve  serial 
numbers  to  the  effectivity  list  of  the 
alert  service  bulletin.  The  FAA  has 
determined  that  these  additional  valve 
serial  numbers  also  are  subject  to  the 
unsafe  condition  specified  in  this  AD, 
and  has  referenced  Revision  3  of  the 
alert  service  bulletin  as  the  appropriate 
source  of  service  information  for 
replacement  of  outflow/ safety  valves 
having  part  number  130406-1. 

The  FAA  also  has  reviewed  and 
approved  the  following  Learjet  service 
bulletins,  which  reference  the  Allied 
Signal  Aerospace  alert  service  bulletins 
described  previously  as  the  appropriate 
sources  of  service  information: 

1.  SB  24/25-21-4,  dated  January  3, 
1995  (for  Model  24  and  25  series 
airplanes); 

2.  SB  28/29-21-8,  dated  January  3, 
1995  (for  Model  28  and  29  airplanes); 

3.  SB  31-21-6,  dated  January  3, 1995 
(for  Model  31  series  airplanes); 

4.  SB  35/36-21-19,  dated  January  3, 
1995  (for  Model  35  and  36  series 
airplanes);  and 

5.  SB  55-21-10,  dated  January  3, 1995 
(for  Model  55  series  airplanes). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-26-01  to  continue  to 
require  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit  flight 
above  an  altitude  of  41,000  feet.  This 
AD  also  would  require  replacement  of 
certain  outflow/safety  valves. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
AFM  revision;  after  the  replacement  has 
been  accomplished,  the  previously 
required  AFM  Umitation  may  be 
removed.  The  replacement  vyould  be 
required  to  be  accomplished  in 
accordance  with  the  applicable  alert 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 


misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
vfith  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  350  Model 
24,  25,  31,  35.  36,  and  55  series 
airplanes  and  Model  28  and  29 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
280  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  AFM  revision  required  currently 
by  AD  94-26-01  takes  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figiu-es,  the  total 
cost  impact  associated  with  the  current 
AFM  revision  requirement  of  AD  94- 
26-01  on  U.S.  operators  is  estimated  to 
be  $16,800,  or  $60  per  airplane. 

Removal  and  replacement  of  parts 
that  would  be  required  by  this  proposed 
AD  would  require  approximately  12 
work  hours  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
However,  Allied  Signal  advises  that  it 
will  reimburse  operators  for  the  costs  of 
such  removal  and  replacement. 
Therefore,  based  on  this  information, 
U.S.  operators  would  incur  no  cost 
impact  for  the  proposed  removal  and 
replacement  requirements. 

Based  on  the  figures  discussed  above, 
the  (combined)  total  cost  impact  of  this 
AD  on  U.S.  operators  would  be 
approximately  $16,800,  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421     . 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11. '89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9097  (59  FR 
64844,  December  16,  1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Leariet:  Docket  94-NM-211-AD.  Supersedes 
AD  94-26-01,  Amendment  39-9097. 

Applicability:  Model  24,  25,  31,  35,  36,  and 
55  series  airplanes,  and  Model  28  and  29 
airplanes;  equipped  with  Allied  Signal 
outflow/safety  valves,  number  130406-1  or 
102850-5;  as  identified  in  Allied  Signal 
Aerospace  Alert  Service  Bulletin  130406-21- 
A4011,  Revision  3,  dated  January  5, 1995;  or 
10285O-21-A4021,  Revision  2,  dated  October 
6, 1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 


eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane  due  to  cracking  and  subsequent 
failure  of  certain  outflow/safety  valves, 
accomplish  the  following: 

(a)  Within  30  days  after  January  3. 1995 
(the  effective  date  of  AD  94-26-01, 
amendment  39-9097),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  t>e  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Operation  of  the  airplane  at  any  altitude 
above  41,000  feet  is  prohibited." 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  outflow/safety 
valves,  part  numbers  130406-1  and  102850- 
5,  as  identified  in  Allied  Signal  Aerospace 
Alert  Service  Bulletin  130406-21-A4011, 
Revision  3.  dated  January  5, 1995,  or  102850- 
21-A4021.  Revision  2,  dated  October  6, 1994, 
as  applicable;  with  serviceable  parts  in 
accordance  with  the  procedures  described  in 
the  applicable  alert  service  bulletin. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirement  of  paragraph  (a)  of  this  AD;  after 
the  replacement  has  been  accomplished,  the 
previously  required  AF^  limitation  may  be 
removed. 

(c)  As  of  January  3, 1995  (the  effective  date 
of  AD  94-26-01,  amendment  39-9097),  no 
person  shall  install  an  outflow/safety  valve, 
part  number  130406-1  or  102850-5,  as 
identified  in  Allied  Signal  Aerospace  Alert 
Service  Bulletin  130406-21-A4011,  Revision 
3,  dated  January  5, 1995,  or  102850-21- 
A4021,  Revision  2,  dated  October  6, 1994,  as 
applicable;  on  any  airplane  unless  that  valve 
is  considered  to  be  serviceable  in  accordance 
with  the  specifications  contained  in  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  March  9, 
1995. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-6322  Filed  3-15-95;  8:45  am] 
B4LUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-15-AD] 

Airworthiness  Directives;  Boeing 
Model  B-17E,  F,  and  G  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to  all 
Boeing  Model  B-17E,  F,  and  G 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracking  and 
corrosion  of  the  wing  spar  chords,  bolts 
and  bolt  holes  of  the  spar  chords,  and 
wing  terminals:  and  correction  of  any 
discrepancy  foiuid  during  these 
inspections.  This  proposal  is  prompted 
by  reports  of  cracking  and  corrosion  of 
the  wing  spar.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  wing  of  the  airplane  due  to  the 
problems  associated  with  corrosion  and 
cracking  of  the  wing  spar. 
DATES:  Comments  must  be  received  by 
April  18,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
15-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Forde,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2771; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-15-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Recently,  during  routine  inspections 
of  several  Boeing  Model  B-1 7  series 
airplanes,  extensive  corrosion  and 
nimierous  cracks  were  found  on  the 
tubular  spar  chords  of  the  iimer  wing. 
These  tubular  spar  chords  mate  with  the 
circular  iimer  wing  attach  fitting  inserts 
that  are  held  together  by  close  tolerance 
bolts.  (There  are  four  such  joints  on 
each  wing  of  the  airplane.)  Investigation 
revealed  that  moisture  trapped  in  the 
inner  wing  spars  caused  some  of  the 
bolts  in  the  joint  assemblies  to  seize  and 
corrode.  The  FAA  has  determined  that 
the  wing  spar  assembly  is  susceptible  to 
moisture  accumulation,  which  may 
result  in  internal  corrosion  and 
subsequent  cracking  in  this  area.  Since 
this  area  is  subject  to  maximum  bending 
and  stress  loads,  cracking  in  this  area  is 
particularly  critical. 

This  condition,  if  not  corrected  and 
detected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  wing  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  dye  penetrant  inspection  to 
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detect  cracking  and  corrosion  of  the 
aluminum  wing  spar  chords;  an  eddy 
current  inspection  to  detect  cracking 
and  corrosion  of  the  bolts  and  bolt  holes 
of  the  spar  chords;  euid  correction  of  any 
discrepancies  found.  The  FAA  has 
determined  that  the  spar-to-wing 
terminal  joint  must  be  separated, 
including  removing  the  wing  of  the 
airplane  from  the  fuselage,  to  adequately 
detect  cracking  and  corrosion  of  the 
bolts,  inner  wing  fittings,  and  tubular 
spar  chords.  This  action  would  also 
require  visual  and  eddy  current 
inspections  to  detect  cracking  and 
corrosion  of  the  wing  terminals  and  spar 
chords;  and  repair  of  any  cracking  or 
corrosion  found. 

There  are  approximately  12  airplanes 
of  the  affected  design  in  the  worldwride 
fleet.  The  FAA  estimates  that  10 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1,500  work 
hours  per  airplane  to  accompHsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  hgiu«s,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $900,000,  or  $90,000  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in^ccordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-15-AD. 

Applicability:  All  Model  B-17E,  F.  and  G 
airplanes,  certificated  in  any  category. 

Note  1:  For  airplanes  on  which  the 
terminal  fitting-to-spar  chord  joint  was 
separated  prior  to  the  effective  date  of  this 
AD,  and  inspection(s)  of  and/or  repairs)  to 
the  wing  terminals-to-spar  chords  were 
accomplished  prior  to  the  effective  date  of 
this  AD:  Applications  for  an  alternative 
method  of  compliance  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD  should  be 
submitted  to  the  FAA,  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  of  the  airplane,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD. 

(1)  Perform  a  dye  penetrant  inspection  to 
detect  cracking  of  each  inboard  end  of  the 
eight  aluminum  wing  spar  chords,  in 
accordance  with  MIL-STD-6866.  If  any 
cracking  is  detected  that  is  beyond  the  limits 
specified  in  the  acceptance/rejection  criteria 
contained  in  sensitivity  level  Group  IV,  MIL- 
1-25135,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

Note  2:  The  part  number  (P/N)  for  the 
upper  wing  spar  chords  is  3-14231-0,  and 
the  P/N  for  the  lower  wing  spar  chords  is  3- 
14231-1. 

(2)  Perform  a  high  frequency  eddy  current 
inspection  to  detect  cracking  of  the  bolt  holes 
of  the  spar  chords,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  The  inboard- 
most  bolt  on  each  of  the  eight  wing  terminal 
fitting-to-wing  spar  chord  tube  joints  must  be 
removed  to  perform  this  inspection. 


Note  3:  The  following  are  the  P/N's  for  the 
terminal  fitting-to-spar  chord  joint 
assemblies: 


Assemblies 


Left  Upper  Front  Spar  Joint 

Assembly 

Rigtit  Upper  Front  Spar  Joint 

Assembly 

Left  Lower  Front  Spar  Joint 

Assembly 

Rigtit  Lower  Front  Spar  Joint 

Assembly 

Left  Upper  Rear  Spar  Joint 

Assemt)ly 

Right  Upper  Rear  Spar  Joint 

Assemrbly 

Left  Lower  Rear  Spar  Joint 

Assemt>ly 


Right  Lower  Rear  Spar  Joint 


Assembly 


Assembly 
part  No. 


75^781-0 
75-4781-1 
65-4782-512 
65-4782-513 
75-^783-0 
75-4783-1 
75-4784-0 
75-4784-1 


Note  4:  The  following  are  the  P/N's  for  the 
bolts  for  the  spar  chords: 


Bolts  for 

Bolt  part  No. 

Upper  and  Lower  Front  Spar 
Chords. 

Upper  Rear  Spar  Chord  

Lower  Rear  Spar  Chord  

NAS56A36 

NAS56A34 
NAS56A40-5 

(3)  Perform  a  visual  inspection  to  detect 
corrosion  of  the  bolts  and  replace  any 
corroded  bolt  with  a  new  bolt  having  a  P/N 
in  the  NAS  6606  series  in  accordance  with 
Army  Technical  Order  Number  01-20EF-2. 
Prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (a)(3)(i),  (a)(3)(ii), 
and  (a)(3)(iii)  of  this  AD  in  accordance  with 
Army  Technical  Order  Number  01-20EF-2. 

Note  4:  The  following  are  the  P/N's  for  the 
replacement  bolts  for  the  spar  chords: 


Replacement  bolts  for 

Replacement 
bolt  part  No. 

Upper  and  Lower  Front  Spar  . 
Upper  Rear  Spar  

NAS  6606- 

51 
NAS  660&- 

Lower  Rear  Spar 

47 
NAS  6606- 
56 

(i)  Install  a  washer  having  P/N  MS 
20002C6  under  the  head  of  the  bolt,  a  self- 
locking  nut  having  P/N  NAS  1804-6,  and  a 
washer  having  P/N  MS  200026  under  the  nut, 
for  each  replacement  bolt. 

(ii)  Torque  any  replacement  bolt  to  95-105 
inch-pounds. 

(iii)  Oversize  replacement  bolts  by  1/16 
inch,  as  necessary. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Perform  visual  and  high  frequency  eddy 
current  inspections,  that  include  separating 
all  eight  wing  terminal-to-spar  chord  joints, 
to  detect  cracking  and  corrosion  of  the  wing 
terminals  and  spar  chords,  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  AGO.  Or 

(2)  Perform  an  equivalent  inspection(s)  to 
that  required  by  paragraph  (b)(1)  of  this  AD, 


that  may  not  include  separating  the  terminal 
fitting  from  the  spar  chord  to  detect  cracking 
and  corrosion  of  all  eight  wing  terminal-to- 
sp>ar  chord  joints,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
AGO.  To  be  considered  acceptable,  the 
equivaleut  inspection(s)  must  include,  at  a 
minimum,  the  criteria  specified  in 
paragraphs  (b)(2)(i),  (b)(2)(ii),  and  (b)(2)(iii)  of 
this  AD. 

(i)  The  inspection  must  include  removal  of 
all  64  bolts  that  join  the  eight  wing  terminals 
to  the  eight  spar  chords;  and 

(ii)  The  inspection  must  adequately  detect 
cracking  of  the  spar  chord,  and  corrosion 
between  the  terminal  fitUng  and  the  spar 
chord;  and 

(iii)  The  inspection  must  include  a  visual 
inspection  to  detect  corrosion  of  the 
attachment  bolts;  and  a  high  frequency  eddy 
current,  and  horoscope  inspection  at  10 
power  magnification,  of  the  bolt  holes 
common  to  the  spar  chord-to-wing  terminal 
interface. 

(c)  If  any  cracking  and/or  corrosion  is 
detected  during  any  of  the  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  AGO. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Ofterators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  smd  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March  9, 
1995. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-6321  Filed  3-15-95;  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-CE-13-AD] 

Airworthiness  Directives;  Fairchlld 
Aircraft  SA226  and  SA227  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StiMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 


Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  that  utilize  a  direct 
current  (DC)  generator.  The  proposed 
action  would  require  relocating  the  left- 
hand  (LH)  and  right-hand  (RH)  essential 
bus  current  limiters  (225  amp)  to  the 
battery  bus  (main  bus  tie).  A  safety 
recommendation  received  by  the 
Federal  Aviation  Administration  (FAA) 
that  details  potential  electrical  failure 
problems  on  Fairchild  SA226  and 
SA227  series  airplanes  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  LH  or  RH  essential 
bus  when  engine  failiue  results  in  a 
blown  generator  current  limiter,  which 
could  result  in  loss  of  airplane  electrical 
power. 

DATES:  Comments  must  be  received  on 
or  before  June  2,  1995. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Coiuisel, 
Attention:  Rules  Docket  No.  95-CE-13- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  telephone 
(210)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  R.  Hash,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5134; 
facsimile  (817)  222-5959. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-pubfic  contact 
concerned  vdth  the  substance  of  this 
proposal  vnW  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
staterilent  is  made:  "Comments  to 
Docket  No.  95-CE-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention; 
Rules  Docket  No.  95-CE-13-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  a  safety 
recommendation  that  details  potential 
electrical  failure  problems  on  Fairchild 
SA226  and  SA227  series  airplanes. 
Flight  simulation  revealed  that  electrical 
power  loss  could  occur  on  the  affected 
airplanes  because  of  failure  of  the  LH 
essential  bus.  Switching  delays  between 
the  left  and  right  side  electrical  systems 
result  in  left  generator  motor  action, 
which  could  then  cause  the  left  side 
current  limiter  to  open.  This  would 
result  in  failure  of  the  left  essential  bus, 
which  will  result  in  loss  of  alternating 
current  (AC)  power  to  the  primary 
attitude  indicator  and  the  lighting  for 
the  standby  attitude  indicator. 

Failure  of  either  engine  will  result  in 
the  loss  of  the  essential  bus  for  that  side 
if  the  motoring  action  of  the  generator 
causes  the  current  limiter  to  open.  This 
condition,  if  not  detected  and  corrected, 
could  result  in  loss  of  airplane  electrical 
power  including  loss  of  attitude  and 
landing  gear  power. 

Fairchild  has  issued  Service  Bulletin 
(SB)  226-24-034,  SB  227-24-015,  and 
SB  CC7-24-002,  all  Issued:  September 
29,  1994.  These  service  bulletins 
reference  a  modification  that  relocates 
the  RH  and  LH  essential  bus  current 
limiters  (225  amp)  to  the  battery  bus 
(main  bus  tie).  Fairchild  Aircraft 
Engineering  Kit  Drawing  27K82376, 
"Current  Limiter  Rebussing  Kit," 
contains  the  specific  procedures  for 
incorporating  this  modification  on  the 
affected  airplanes. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  situation 
described  above  from  occurring. 


UMI 
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Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  that  utilize  a  direct 
current  (DC)  generator,  the  proposed  AD 
would  require  relocating  the  LH  and  RH 
essential  bus  ciurent  limiters  (225  amp) 
to  the  battery  bus  (main  bus  tie). 
Accomplishment  of  the  proposed 
modification  would  be  in  accordance 
with  Fairchild  Aircraft  Engineering  Kit 
Drawing  27K82376.  "Current  Limiter 
Rebussing  Kit,"  as  referenced  in 
Fairchild  SB  226-24-034.  SB  227-24- 
015.  and  SB  CC7-24-O02,  all  Issued: 
September  29. 1994. 

The  FAA  estimates  that  622  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  4  workAours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $98  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $210,236  ($338  per 
airplane).  This  figure  is  based  on  the 
assumption  that  no  affected  airplane 
owmer/operator  has  incorporated  the 
proposed  modification.  Fairchild 
Aircraft  has  informed  the  FAA  that  parts 
have  not  been  distributed  to  any  owner/ 
operator  of  the  affected  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Fairchild  Aircraft:  Docket  No.  95-CE-13- 
AD. 
Applicability:  The  following  model  and 
serial  number  airplanes  that  utilize  a  direct 


current  (DC)  generator,  certificated  in  any 
category. 


Models 

Serial  Nos. 

SA226-T,  SA226-AT. 

All. 

SA226-TC.  and  SA226- 

T(B). 

SA227-AC.  SA227-AT. 

1  through  733. 

SA227-BC.  and  SA227- 

TT. 

SA227-CC  and  SA227- 

784,  and  790 

DC. 

through  883. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next 
2,000  hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  left  hand  (LH)  and 
right  hand  (RH)  essential  bus  when  engine 
failure  results  in  a  blown  generator  current 
limiter,  which  could  result  in  loss  of  airplane 
electrical  power,  accomplish  the  following: 

(a)  Relocate  the  LH  and  RH  essential  bus 
current  limiters  (225  amp)  to  the  battery  bus 
(main  bus  tie)  in  accordance  with  Fairchild 
Aircraft  Engineering  Kit  Drawing  27K82376, 
"Current  Limiter  Rebussing  Kit."  as 
referenced  in  the  following  service  bulletins 
(SB): 


SB 

Date 

Models  affected 

226-24-034  

September  29,  1994  

All  affected  SA226  models. 

227-24-05  

CC7-24-002  

Septemt>er  29,  1994  

Seotember  29,  1994  ; 

SA227-AD.  SA227-AT,  SA227-BC.  and  SA227-Tr. 
SA227-CC  and  SA227-DC. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO),  FAA, 
2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fairchild  Aircraft, 
P.O.  Box  790490.  San  Antonio,  Texas  78279- 
0490;  or  may  examine  this  document  at  the  • 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on  March 
10, 1995. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  95-6471  Filed  3-15-95;  8:45  am) 
BILUNG  CODE  4S10-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-17-AD] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require 
replacement  of  a  certain  pressure  switch 
with  a  certain  new  pressure  switch  in 
the  fuel  system  for  the  engines.  This 
proposal  is  prompted  by  a  report 
indicating  that  the  current  design  of  a 
certain  pressure  switch  in  the  fuel 
system  for  the  engines  does  not  meet 
current  fire  resistant  properties,  which 
could  result  in  the  failure  of  the 
pressure  switch  during  a  fire  in  the 
engine  compartment.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
existing  pressure  switch  in  the  fuel 
system  for  the  engines,  which,  during  an 
engine  fire,  could  result  in  fuel  leakage 
that  could  add  fuel  to  the  fire. 
DATES:  Comments  must  be  received  by 
April  10,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
17-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  bic,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-17-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that,  during 
a  design  review  of  the  fuel  system,  the 
manufacturer  determined  that  the 
current  design  of  the  pressure  switch 
having  part  number  (P/N)  1153P0073  in 
the  fuel  system  of  the  left  and  right 
engine  does  not  meet  the  fire  resistant 
properties,  as  required  by  section 
25.1183  (a)  of  the  Federal  Aviation 
Regulations  (14  CFR  25.1183), 
"Flammable  fluid-carrying 
components." 

If  a  fire  in  the  engine  compartment 
occurred,  the  existing  pressure  switch  in 
the  fuel  system  for  the  left  and  right 
engine  could  fail.  If  the  pressure  switch 
fails,  fuel  leakage  could  occur  during  an 
engine  fire,  which  could  add  fuel  to  the 
fire. 

Jetstream  has  issued  Service  Bulletin 
J41-73-007,  dated  November  22, 1994, 
which  describes  procedures  for 


replacement  of  the  pressure  switch 
having  P/N  1153P0073  with  a  new 
pressure  switch  having  P/N  1153P0094 
in  the  fuel  system  for  die  left^nd  right 
engines.  The  new  pressure  switch  has 
been  redesigned  to  meet  the  fire 
resistance  requirements  of  section 
25.1183(a)  of  the  Federal  Aviation 
Regulations  [14  CFR  25.1183  (a)).  The 
pressure  switch  provides  a  warning  to 
the  flight  crew  if  fuel  filter  blockage 
begins  to  occiu-.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airwordiiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  a  certain  pressure  switch 
with  a  certain  new  pressure  switch  in 
the  fuel  system  of  the  left  and  right 
engine.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long  standing  requirement. 

The  FAA  estimates  that  1 5  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
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approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.-  operators  is 
estimated  to  be  $2,700,  or  $180  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  itis  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited:  Docket  95-NM- 
17-AD. 

Applicability:  Mode!  4101  airplanes, 
constructors  numbers  41004  through  41046 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  existing  pressure 
switch  in  the  fuel  system  of  the  left  and  right 
engine,  which,  during  an  engine  fire,  could 
result  in  fuel  leakage  that  could  add  fuel  to 
the  fire,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  pressure  switch  having 
part  number  (P/N)  1153F0073  with  a  new 
pressure  switch  having  P/N  1153P0094  in  the 
fuel  system  of  the  left  and  right  engine,  in 
accordance  with  Jetstream  Service  Bulletin 
J41-73-007,  dated  November  22,  1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  pressure  switch,  P/N 
1153P0073.  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  March 
10.  1995. 
Neil  D.  Schalekamp. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-6469  Filed  3-15-95;  8:45  am] 
BILUNG  CODE  49ia-1»-U 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-S] 

Proposed  Establishment  of  Class  D 
and  E  Airspace,  Amendment  to  Class 
D  and  E  Airspace  and  Removal  of 
Class  E  Airspace;  Marietta,  GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  for  Cobb 
County-McCollum  Field,  amend  the 
Class  D  and  E  airspace  for  Dobbins  ARB 
(NAS  Atlanta),  and  remove  the  Class  E 
surface  area  extension  for  Dobbins  ARB 
(NAS  Atlanta)  at  Marietta,  GA.  This 
proposed  action  would  also  establish 
Class  E  airspace  for  Cobb  County- 
McCoUum  Field  when  the  control  tower 
is  closed.  Cobb  County-McCollum  Field 
currently  is  included  in  the  Dobbins 
ARB  (NAS  Atlanta)  Class  D  airspace 
area.  A  non-federal  tower  has  been 
commissioned  at  Cobb  County- 
McCollum  Field  which  has  a  LOC  RWY 
27  Standard  Instrument  Procedure 
(SIAP)  and  a  VOR/DME  or  GPS  RWY  9 
SIAP.  Class  D  and  E  airspace  to  the 
surface  is  required  to  accommodate 
these  SIAPs  and  contain  instrument 
flight  rule  (IFR)  operations  at  Cobb 
County-McCollum  Field.  As  a  result  of 
this  proposed  action  the  Dobbins  ARB 
(NAS  Atlanta)  Class  D  and  E  airspace  to 
the  surface  would  be  reduced  and  the 
Class  E  surface  area  extension  would  be 
removed  concurrent  with  the 
establishment  of  the  Class  D  and  E 
airspace  area  for  Cobb  County- 
McCollum  Field.  This  amendment 
would  also  make  a  technical  correction 
to  the  name  and  location  of  Atlanta 
Dobbins  AFB,  GA.  The  correct  name 
and  location  is  Dobbins  ARB  (NAS 
Atlanta),  Marietta,  GA. 
DATES:  Comments  must  be  received  on 
or  before  April  28, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-5  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  550, 


1701  Columbia  Avenue.  College  Park. 
Georgia  30337.  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

hiterested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argvunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-5."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice,  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  ASO-530, 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


1 1-2A  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  for  Cobb 
County-McCollum  Field,  amend  the 
Class  D  and  E  airspace  for  Dobbins  AFB 
(NAS  Atlanta),  and  remove  the  Class  E 
surface  area  extension  for  Dobbins  ARB 
(NAS  Atlanta)  at  Marietta.  GA.  This 
proposed  action  would  also  establish 
Class  E  airspace  for  Cobb  County- 
McCollum  Field  when  the  control  tower 
is  closed.  Cobb  County-McCollum  Field 
currently  is  included  in  the  Dobbins 
ARB  (NAS  Atlanta)  Class  D  airspace 
area.  A  non-federal  tower  has  been 
commissioned  at  Cobb  County- 
McCollum  Field.  Class  D  and  E  airspace 
to  the  surface  is  required  to 
accommodate  current  SIAPs  and 
contain  IFR  operations  at  Cobb  County- 
McCollum  Field.  As  a  result  of  this 
proposed  action  the  Dobbins  ARB  (NAS 
Atlanta)  Class  D  and  E  airspace  to  the 
surface  would  be  reduced  and  the  Class 
E  surface  areas  extension  would  be 
removed  concurrent  with  the 
establishment  of  the  Class  D  airspace 
area  for  Cobb  County-McCollum  Field. 
This  amendment  would  also  make  a 
technical  correction  to  the  name  and 
location  of  Atlanta  Dobbins  AFB.  GA. 
The  correct  name  and  location  is 
Dobbins  ARB  (NAS  Atlanta).  Marietta. 
GA.  Class  D  airspace  designations.  Class 
E  airspace  areas  designated  as  a  surface 
area  for  an  airport,  and  Class  E  airspace 
area  designated  as  an  extension  to  a 
Class  D  surface  areas  are  published  in 
Paragraphs  5000.  6002,  and  6004 
respectively  of  FAA  Order  7400.9B 
dated  July  18, 1994  and  effective 
September  16, 1994  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C,  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  GA  D  Marietta.  GA  [New] 

Cobb  County-McCollum  Field.  GA 

(Lat.  34°00'47"  N,  long.  84°35'55"  W) 
Dobbins  ARB  (NAS  Atlanta) 
(Lat.  33°54'55"  N.  long.  84''30'59"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3500  feet  MSL 
within  a  4-mile  radius  of  Cobb  County- 
McCollum  Field,  excluding  that  airspace 
southeast  of  a  line  connecting  the  2  points  of 
intersection  with  a  5.5-mile  radius  centered 
on  Dobbins  ARB  (NAS  Atlanta).  This  Class  D 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  GA  D  Marietta,  GA  [Revised] 

Dobbins  ARB  (NAS  Atlanta),  GA 

(Lat.  33°54'55"  N,  long.  84''30'59"  W) 
Cobb  Countv-McCollum  Field 

(Lat.  34°0b'47"  N,  long.  84°35'55"  W) 
Fulton  County  Airport-Brown  Field 
(Lat.  33''46'45"  N,  long.  84''31'17"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3600  feet  MSL 
within  a  5.5-mile  radius  of  Dobbins  ARB 
(NAS  Atlanta),  excluding  airspace  northwest 
of  a  line  connecting  the  2  points  of 
intersection  with  a  4-mile  radius  centered  on 
Cobb  County-McCollum  Field,  and  also 
excluding  that  airspace  south  of  a  line 
connecting  the  2  points  of  intersection  with 
a  4-mile  radius  centered  on  Fulton  County 
Airport-Brown  Field.  This  Class  D  airspace 
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area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport. 


ASO  GA  E2  Marietta.  GA  [New] 
Cobb  County-McCollum  Field,  GA 

(Ut.  34"'00'47"  N.  long.  84"'35'55"  W) 
Dobbins  ARB  (NAS  Atlanta) 

(Ut.  35»54'55"  N,  long.  84''30'59"  W) 
Within  a  4-mile  radius  of  Cobb  County- 
McCoUum  Field,  excluding  that  airspace 
southeast  of  a  line  connecting  the  2  points  of 
intersection  with  a  5.5-mile  radius  centered 
on  Dobbins  ARB  (NAS  Atlanta).  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
«         •         *         *         * 

ASO  GA  E2  Marietta.  GA  [Revised] 

Dobbins  ARB  (NAS  Atlanta),  GA 

(Ut.  33''54'55"  N,  long.  84''30'59"  W) 
Cobb  County-McCollum  Field 

(Ut.  34''0O'47"  N,  long.  84''35'55"  W) 
Fulton  County  Airport-Brown  Field 
(Ut.  33°46'45"N,  long.  84''31'17"W) 
Within  a  5.5-mile  radius  of  Dobbins  ARB 
(NAS  Atlanta),  excluding  that  airspace 
northwest  of  a  line  connecting  the  2  points 
of  intersection  with  a  4-mile  radius  centered 
on  Cobb  County-McCollum  Field,  and  also 
excluding  that  airspace  south  of  a  line 
connecting  the  2  points  of  intersection  with 
a  4-mile  radius  centered  on  Fulton  County 
Airport-Brown  Field.  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 


Paragraph  6004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area. 


ASO  GA  E4  Atlanta  Dobbins  AFB.  GA 
[Removed] 

»         *         »         »         » 

Issued  in  College  Park,  Georgia,  on  March 
6,  1995. 

Michael ).  Powderly, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

|FR  Doc.  95-6514  Filed  3-15-95:  8:45  am] 
BILUNO  COOC  4910-13-M 
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[Airspace  Docket  No.  95-ANM-8] 

Proposed  Amendment  to  Class  D 
Airspace;  Ogden,  Utah 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Ogden,  Utah.  Class  D 
airspace,  based  on  the  results  of  an 
airspace  review.  This  proposal  would 
amend  the  ceiling  altitude  and  the 
geographic  size  of  the  Ogden,  Utah, 
Class  D  airspace  area.  The  amendment 
would  bring  publications  up-to-date 
giving  continuous  information  to  the 
aviation  public. 

DATES:  Comments  must  be  received  on 
or  before  April  15, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  95-ANM-8,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  System  Management 
Branch.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  95-ANM-8, 
1601  Lind  Avenue  S.W.,  Renton, 
Washington  98055^056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-8."  The  postcard  will  be  date/ 


time  stamped  and  returned  to  the 
commenter.  All  commvmications 
received  on  or  before  the  specified 
closing  date  for  comments  vfiW  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  S.W.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Ogden,  Utah. 
This  proposal  would  amend  the  ceiling 
altitude  and  the  geographic  size  of  the 
Ogden,  Utah,  Class  D  airspace  area.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datimi  83. 
Class  D  airspace  is  published  in 
Paragraph  5000  of  FAA  Order  7400.9B 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  refereoce  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ANM  UT  D  Ogden-Hinckley  Airport,  UT 
[Revised] 

Ogden-Hickley  Airport,  UT 

(Ut.  41''11'46"  N,  long.  112°00'44"  W) 
Ogden.  Hill  AFB.  UT 

(Ut.  41''07'25"  N,  long.  lll'»58'23"  W) 
That  airspace  extending  upward  from  the 
surface  up  to.  but  not  including.  7.800  feet 
MSL  within  a  4.3-mile  radius  of  the  Ogden- 
Hinkley  Airport,  excluding  the  portion  south 
of  a  line  beginning  east  of  the  airport  at  the 
intersection  of  the  4.3-mile  radius  of  the 
Ogden-Hinckley  Airport  and  the  4.3-mile 
radius  of  the  Hill  AFB.  extending  west  to  the 
intersection  of  the  4.3-mile  radius  of  the 
Ogden-Hinckley  and  the  4.3-mile  radius  of 
the  Hill  AFB.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  March  6, 
1995. 

Richard  E.  Prang, 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region 
[FR  Doc.  95-6513  Filed  3-15-95;  8:45  am] 
BILUNG  CODE  4StO-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  944 

Restricting  or  Prohibiting  Attracting 
Sharks  by  Chum  or  Other  Means  in  the 
Monterey  Bay  National  Marine 
Sanctuary;  Public  Hearing 

agency:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric's  Sanctuaries  and  Reserves 
Division  (SRD)  is  considering  amending 
the  regulations  for  the  Monterey  Bay 
National  Marine  Sanctuary  (MBNMS  or 
Sanctuary)  to  restrict  or  prohibit  the 
attracting  of  sharks  by  the  use  of  chum 
or  other  means  in  the  MBNMS.  An 
advance  notice  of  proposed  rulemaking 
published  February  28, 1995  (60  FR 
10812)  discussed  the  reasons  SRD  is 
considering  restricting  or  prohibiting 
this  activity  in  the  MBNMS.  A  30-day 
comment  period  closes  on  March  30, 
1995.  A  public  hearing  has  been 
scheduled  to  assist  in  maximizing 
public  comment  on  this  issue. 
Individuals  wishing  to  majce  a  statement 
will  be  required  to  sign  up  at  the  door 
and  will  be  limited  to  three  minutes. 
DATES:  The  hearing  will  be  held  on 
Wednesday,  March  22, 1995,  starting  at 
7:00  p.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Cabrillo  College,  500  Building, 
Room  507,  6500  Soquel  Drive,  Aptos, 
Cahfomia,  95003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  King  at  (408)  647-4257  or 
Elizabeth  Moore  at  (301)  713-3141. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429.  Marine  Sanctuary  Program) 

Dated:  March  13, 1995. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  95-6642  Filed  3-15-95;  8:45  am] 
BILLING  CODE  3S10-0e-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  335 
RIN:  3220-nABII       *" 

Sickness  Benefits 

AGENCY:  Railroad  Retirement  Board. 


ACTION:  Proposed  rule.  . 

SUMMARY:  The  Raih-oad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  its  regulations  under  the 
Railroad  Unemployment  Insurance  Act 
(RUIA)  to  permit  a  "physician  assistant- 
certified"  to  execute  a  statement  of 
sickness  in  support  of  payments  of 
sickness  benefits  under  the  RUIA.  The 
proposed  rule  would  also  eliminate 
certain  obsolete  language. 
DATES:  Comments  must  be  submitted  on 
or  before  April  17,  1995. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  lUinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611. 
(312)  751-^513.  TDD  (312)  751-4701. 
TDD  (FTS  (312)  386-4701). 
SUPPLEMENTARY  INFORMATION:  Section 
335.2(a)(2)  provides  that  in  order  to  be 
entitled  to  sickness  benefits  under  the 
RUIA.  a  claimant  must  provide  a 
"statement  of  sickness".  Section 
335.3(a)  of  the  Board's  regulations  lists 
the  individuals  from  whom  the  Board 
will  accept  a  statement  of  sickness.  That 
list  does  not  currently  include  physician 
assistants.  In  many  parts  of  the  country, 
physician  assistants  are  more  accessible 
(and  their  services  less  expensive)  than 
hcensed  medical  doctors  (MD's).  Under 
present  regulations,  the  Board  wrill  not 
accept  a  statement  of  sickness  or 
supplemental  statement  of  sickness 
from  a  physician  assistant  unless  there 
is  some  follow^jp  verification  that  the 
physician  assistant  completed  the 
statement  under  the  supervision  of  an 
MD.  This  is  administratively  costly  and 
in  many  cases  imnecessarily  delays 
payment  of  sickness  benefits.  Thiis,  the 
Board  proposes  to  add  "physician 
assistant-certified"  to  its  list  of 
individuals  from  whom  it  will  accept  a 
statement  of  sickness. 

The  Board  also  proposes  to  amend 
section  335.4(d)(5)  of  its  regulations  by 
deleting  the  first  sentence  of  paragraph 
(d)(5),  which  relates  to  the  fihng  of  a 
statement  of  sickness  by  a  female 
employee  whose  claim  for  sickness 
benefits  is  based  upon  pregnancy, 
miscarriage  or  childbirth.  The  special 
form  required  by  paragraph  (d)(5)  is  no 
longer  used,  since,  for  purposes  of  filing 
for  sickness  benefits,  a  distinction  is  no 
longer  made  between  pregnancy, 
miscarriage  or  childbirth  and  other 
illnesses. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required.  The 
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information  collections  contemplated  by 
this  part  have  been  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  3220-0039. 

List  of  Subjects  in  20  CFR  Part  335 

Railroad  employees.  Railroad  sickness 
benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20;  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  335— SICKNESS  BENEFITS 

1.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  362(1)  and  362(1). 

2.  Section  335.3(a)  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(a)(6)  of  this  section,  by  replacing  the 
period  at  the  end  of  paragraph  {a)(7)  of 
this  section  with  ";  or",  and  by  adding 
a  new  paragraph  (a)(8)  to  read  as 
follows: 

§  335.3    Execution  of  statement  of  sickness 
and  supplemental  doctor's  statement 

(a)  Who  may  execute.  •   *   * 

(8)  A  physician  assistant-certified 
(PAC) 


§335.4    [Amended] 

3.  Section  335.4(d)(5)  is  amended  by 
removing  the  first  sentence  of  section 
335.4(d)(5). 

Dated:  March  7, 1995. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
|FR  Doc.  95-6491  Filed  3-15-95;  8:45  am) 

BILUNO  CODE  79OS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-«5-023] 

RiN2115-AA97 

Safety  Zone:  USS  AMERICA,  Fleet 
Week  '95,  Port  of  New  York  and  New 
Jersey 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMUDARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  on 
May  24, 1995,  and  May  31,  1995,  for  the 
arrival  and  departiue  of  the  USS 
AMERICA  for  Fleet  Week  '95.  This 
moving  safety  zone  would  be 


established  500  yards  fore  and  aft,  and 
200  yards  on  each  side  of  the  USS 
AMERICA  as  it  transits  the  Port  of  New 
York  and  New  Jersey  between  Ambrose 
Channel  Lighted  Whistle  Buoy  "A"  and 
its  berth. 

DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York,  Bldg.  108,  Governors  Island,  New 
York  10004-5096,  or  may  be  delivered 
to  the  Maritime  Planning  Staff,  Bldg. 
108,  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance,  due  to  the  fact  that 
Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
unnecessary  and  contrary  to  the  public 
interest.  Any  delay  in  publishing  a  final 
rule  would  effectively  cancel  this  event. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-023) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Project  Manager  at  the 
address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  LCDR  J. 


Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

The  Intrepid  Museum  Foundation  is 
sponsoring  Fleet  Week  '95.  The  USS 
AMERICA  has  been  designated  as  the 
Fleet  Week  Flagship  and  will  be 
entering  the  Port  of  New  York  and  New 
Jersey  on  May  24, 1995.  to  participate  in 
the  various  activities  associated  with 
this  celebration.  USS  AMERICA  intends 
to  depart  the  Port  of  New  York  and  New 
Jersey  followring  the  completion  of  Fleet 
Week  on  May  31, 1995.  This  regulation 
would  be  effective  during  the  arrival 
and  departure  of  the  USS  AMERICA  on 
May  24, 1995,  from  9:15  a.m.  imtil  3 
p.m.,  and  on  May  31,  1995,  from  7:30 
a.m.  until  1  p.m.  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  New  York.  The 
regulation  would  establish  a  moving 
safety  zone  within  500  yards  fore  and  aft 
and  200  yards  to  each  side  of  the  USS 
AMERICA,  as  it  transits  the  Port  of  New 
York  and  New  Jersey  between  Ambrose 
Chaimel  Lighted  Whistle  Buoy  "A",  at 
or  near  40''28.8'  N.  latitude,  73''53.7'  W.  " 
longitude,  and  its  berth.  The  exact 
berthing  location  is  unknown  at  this 
time.  It  will  be  announced  in  the  final 
rule  and  will  broadcast  via  Marine 
Information  Broadcast  with  the 
announcement  of  the  effective  date  and 
time  of  the  safety  zone.  No  vessels  will 
be  permitted  to  enter  or  move  within 
this  moving  safety  zone  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

This  regulation  is  needed  to  protect 
the  maritime  public  from  possible 
hazards  to  navigation  associated  wUh  a 
large  naval  vessel  transiting  the  Port  of 
New  York  and  New  Jersey  with  limited 
maneuverability  in  restricted  waters, 
and  requiring  a  clear  traffic  lane  in  order 
to  safely  navigate  to  and  from  its  berth. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  the 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
moving  safety  zone  would  prevent 
vessels  from  transiting  portions  of  the 
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Port  of  New  York  and  New  Jersey  on 
May  24, 1995,  from  9:15  a.m.  until  3 
p.m.,  and  on  May  31,  1995,  froni  7:30 
a.m.  until  1  p.m..  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  New  York.  Although 
there  is  a  regular  flow  of  traffic  through 
this  area,  there  is  not  likely  to  be  a 
significant  impact  on  recreational  or 
commercial  traffic  for  several  reasons. 
Due  to  the  moving  nature  of  the  safety 
zone,  no  single  location  would  be 
affected  for  a  prolonged  period  of  time. 
This  safety  zone  prevents  vessels  from 
approaching  within  500  yards  fore  and 
aft  and  200  yards  on  either  side  of  the 
aircraft  carrier  USS  AMERICA.  These 
distances  are  less  than  the  typical  safe 
passage  distances  normally  required  for 
large  vessels  and  aircraft  carriers. 
Additionally,  recreational  traffic  can 
transit  on  either  side  of  the  safety  zone 
on  most  major  waterbodies  and 
waterways  within  the  Port.  Alternate 
routes  are  also  available  to  commercial 
and  recreational  vessels  traffic  that  can 
safely  transit  the  Harlem  and  East 
Rivers.  Kill  Van  Kull.  Arthur  Kill,  and 
Buttermilk  Channel.  Similar  safety 
zones  have  been  established  for  arrivals 
and  departures  of  large  naval  vessels 
with  minimal  or  no  disruption  to  vessel 
traffic  or  other  interests  in  the  port.  In 
addition  extensive,  advance  advisories 
will  be  made  to  the  maritime 
community  so  that  they  can  adjust  their 
plans  accordingly.  For  all  the  above 
reasons,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
wrill  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  proposal  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels.  Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section.  165.T01-023 
is  added  to  read  as  follows: 

§  165.T01-023    USS  AMERICA,  Fleet  Week 
'95,  Port  of  New  York  and  New  Jersey. 

(a)  Location.  This  moving  safety  zone 
includes  all  waters  writhin  500  yards 
fore  and  aft  and  200  yards  to  each  side 
of  the  USS  AMERICA,  as  it  transits  the 
Port  of  New  York  and  New  Jersey 
between  Ambrose  Channel  Lighted 
Whistle  Buoy  "A",  at  or  near  40°28.8'  N 
latitude.  73''53.7'  W  longitude,  and  its 
berth. 

(b)  Effective  period.  This  section  is 
effective  on  May  24, 1995,  from  9:15 
a.m.  until  3  p.m.,  and  on  May  31.  1995. 
from  7:30  a.m.  until  1  p.m..  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 

(c)  Regulations.  (1)  general  regulations 
contained  in  33  CFR  165.23  apply  to 
this  safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Fort  or  the 
designated  on  scene  patrol  persormel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 


other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  9. 1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  Yorlc. 

|FR  Doc.  95-6430  Filed  3-15-95;  8:45  am) 
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33  CFR  Part  165 
(CGD01 -95-004] 
RiN2115-AA97 

Safety  Zone:  Annual  South  Street 
Seaport  Memorial  Day  Fireworks,  East 
River,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  South  Street  Seaport 
Memorial  Day  Fireworks  display  located 
in  the  East  River,  New  York.  The  safety 
zone  would  be  in  effect  annually  on  the 
Sunday  before  Memorial  Day  from  8 
p.m.  until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  New  York.  The  proposed  safety 
zone  would  close  all  waters  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3.  Brooklyn. 
DATES:  Comments  must  be  received  on 
or  before  April  17. 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group.  New 
York,  Bldg.  108,  Governors  Island.  New 
York  10004-5096,  or  may  be  delivered 
to  the  Maritime  Planning  Staff.  Bldg. 
108.  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance  due  to  the  fact  that 
Governors  Island  is  a  military 
installation  vnth  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief.  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
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deemed  to  be  unnecessary  and  contrary 
to  the  public  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-004) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Captain  of 
the  Port,  New  York  and  LCDR  j.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

For  the  last  several  years.  South  Street 
Seaport,  Inc.  has  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  Memorial  Day  fireworks 
program  in  the  waters  of  the  East  River. 
This  regulation  would  establish  a  safety 
zone  in  the  waters  of  the  East  River  on 
the  Sunday  before  Memorial  Day  from  8 
p.m.  until  10  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  This  safety  zone  would 
preclude  all  vessels  from  transiting 
south  of  the  Brooklyn  Bridge  and  north 
of  a  line  drawn  from  Pier  9,  Manhattan 
to  Pier  3,  Brooklyn.  It  is  needed  to 
protect  mariners  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

This  permanent  regulation  would 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  regulation  will  be 
announced  annually  via  Safety  Marine 
Information  Broadcasts  and  by  locally 
issued  notices. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of  the 
East  River  to  all  vessel  traffic  annually 
on  the  Sunday  before  Memorial  Day 
between  8  p.m.  and  10  p.m..  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York.  Although 
this  regulation  would  prevent  traffic 
from  transiting  this  area,  the  effect  of 
this  regulation  would  not  be  significant 
for  several  reasons.  Due  to  the  limited 
duration  of  the  event;  the  late  hour  of 
the  event;  the  extensive,  advance 
advisories  that  will  be  made;  that 
pleasure  craft  and  some  commercial 
vessels  can  take  an  alternate  route  via 
the  Hudson  and  Harlem  Rivers;  and  that 
this  event  has  been  held  annually  for 
the  past  several  years  without  incident 
or  complaint,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  other  wise  quaUfy 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifius 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 


Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.175.  is  added  to  read  as 
follows: 

§  165.175    Safety  Zone;  Annual  South 
Street  Seaport  Memorial  Day  Fireworks 
Display,  East  River,  New  York. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  East  River  south  of  the 
Brooklyn  Bridge  and  north  of  a  line 
drawn  from  Pier  9.  Manhattan  to  Pier  3, 
Brooklyn. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  Sunday  before 
Memorial  Day  from  8  p.m.  until  10  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced 
annually  via  Safety  Marine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  writh  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  March  6, 1995. 

T.H.  Gilmoiu*. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

(FR  Doc.  95-6429  Filed  3-15-95;  8:45  am] 
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33  CFR  Part  165 

[CGD01-95-013] 

RIN2115-AAg7 

Safety  Zone:  Annual  North  Hempstead 
Memorial  Day  Fireworks  Display, 
Hempstead  Harbor,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  North  Hempstead  Memorial 
Day  fireworks  display  located  in 
Hempstead  Harbor.  New  York.  The 
safety  zone  would  be  in  effect  annually 
on  the  Friday  before  Memorial  Day  from 
8  p.m.  until  10  p.m..  with  a  rain  date  on 
the  following  Saturday  during  the  same 
times,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  The  proposed  safety  zone  could 
close  all  waters  of  Hempstead  Harbor 
within  a  300  yard  radius  from  the  center 
of  the  fireworks  platform  located 
approximately  300  yards  north  of  Bar 
Beach,  North  Hempstead,  New  York. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York,  Bldg.  108.  Governors  Island.  New 
York  10004-5096.  or  may  be  deUvered 
to  the  Maritime  Planning  Staff,  Bldg. 
108.  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  hohdays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance  due  to  the  face  that 
Governors  Island  is  a  miUtary 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 


deemed  to  be  unnecessary  and  contrary 
to  the  public  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-013) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  their  rulemaking, 
the  Coast  Guard  vdll  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Captain  of 
the  Port,  New  York  and  LCDR  J.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

For  the  last  several  years,  the  Town  of 
North  Hempstead  has  submitted  an 
Application  of  Approval  of  Marine 
Event  for  a  fireworks  program  in  the 
waters  of  Hempstead  Harbor.  This 
regulation  would  establish  an  annual 
safety  zone  in  the  waters  of  Hempstead 
Harbor  on  the  Friday  before  Memorial 
Day  from  8  p.m.  until  10  p.m.,  with  a 
rain  date  on  the  following  Saturday 
during  the  same  times,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port  New  York.  This  safety  zone 
would  preclude  all  vessels  from 
transiting  within  a  300  yard  radius  of 
the  fireworks  platform  located 
approximately  300  yards  north  of  Bar 
Beach,  North  Hempstead,  New  York.  It 
is  needed  to  protect  mariners  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

This  permanent  regulation  would    . 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  regulation  will  be 
announced  annually  via  Safety  Marine 
Information  Broadcasts  and  by  locally 
issued  notices. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of 
Hempstead  Harbor  to  all  vessel  traffic 
annually  on  the  Friday  before  Memorial 
Day  from  8  p.m.  until  10  p.m.,  with  a 
rain  date  on  the  following  Saturday  at 
the  same  times,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  Although  this  regulation 
would  prevent  traffic  from  transiting 
this  area,  the  effect  of  this  regulation 
would  not  be  significant  for  several 
reasons.  Due  to  the  limited  duration  of 
the  event;  the  late  hour  of  the  event;  the 
extensive,  advance  advisories  that  will 
be  made;  that  the  amount  of  traffic  in 
this  area  is  minimal;  and  that  this  event 
has  been  held  annually  for  the  past 
several  years  without  incident  or 
complaint,  the  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  histniction 
M16475.1B;  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subiects  in  33  CFR  Part  163 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Fart  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.178.  is  added  to  read  as 
follows: 

§  165.178    Safety  Zone;  Annual  North 
Hempstead  Memorial  Day  Fireworks 
Display.  Hempstead  HartMr.  New  York. 

(a)  Location.  All  waters  of  Hempstead 
Harbor  within  a  300  yard  radius  from 
the  center  of  a  fireworks  platform 
located  approximately  300  yards  north 
of  Bar  Beach.  North  Hempstead.  New 
York. 

(b)  Effective  period.  This  section  is  in 
effect  armually  on  the  Friday  before 
Memorial  Day  from  8  p.m.  until  10  p.m.. 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  If  the 
fireworks  is  cancelled  because  of  bad 
weather,  this  section  is  in  effect  on  the 
following  Saturday  at  the  same  time 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced 
annually  via  Safety  Marine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 


U.S.  Coast  Gueird  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  5,  1995. 
T.H.  Giimour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  95-6431  Filed  3-15-95;  8:45  am] 
MLUNQ  CODE  491»-14-M 


33  CFR  Part  165 

[CGD01-95-014] 

RIN2115-nAA97 

Safety  Zone:  Parade  of  Ships,  Fleet 
Week  '95,  Port  of  New  York  and  New 
Jersey 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  on 
May  24. 1995.  for  the  Fleet  Week  '95 
Parade  of  Ships.  This  moving  safety 
zone  would  be  established  500  yards 
fore  and  aft.  and  200  yards  on  each  side 
of  the  designated  column  of  vessels  in 
this  parade  as  it  transits  from  the 
Verrazano  Narrows  Bridge  to  the  waters 
west  of  the  79th  Street  Boat  Basin, 
Manhattan,  in  the  Hudson  River.  As  the 
vessels  make  their  turns  and  proceed 
southboiuid  in  the  Hudson  River  the 
moving  safety  zone  will  continue  to 
encompass  all  waters  within  a  200  yard 
radius  of  each  vessel  until  it  is  safely 
berthed.  The  regulation  would  be  in 
effect  from  8:45  a.m.  until  3  p.m.  on 
Wednesday.  May  24. 1995,  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 

DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group.  New 
York,  Bldg.  108.  Governors  Island,  New 
York  1004-5096,  or  may  be  delivered  to 
the  Maritime  Planning  Staff.  Bldg.  108. 
between  8:45  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance,  due  to  the  fact  that 
Governors  Island  is  mihtary  installation 
with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 


SUPPt-EMENTARY  INFORMATION:  . 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  A  30  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
unnecessary  and  contrary  to  the  public 
interest.  Any  delay  in  pubUshing  a  final 
rule  would  effectively  canpel  this  event. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-014) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  vdll  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing,  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Project  Manager  at  the 
address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
District,  Legal  Office. 

Background  and  Purpose 

On  March  1, 1995  the  Intrepid 
Museum  Foundation  submitted  a 
request  to  hold  a  parade  of  U.S.  Coast 
Guard  and  U.S.  and  foreign  naval  ships 
through  the  Port  of  New  York  and  New 
Jersey  on  May  24, 1995.  The  regulation 
would  be  effective  from  8:45  a.m.  until 
3  p.m.  on  May  24, 1995,  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York.  This  regulation  would  establish  a 
moving  safety  zone  within  all  waters 
500  yards  forward  of  the  lead  parade 
vessel.  500  yards  aft  of  the  last  parade 
vessel,  and  200  yards  to  each  side  of  the 
designated  column  as  it  transits  north 
from  the  Verrazano  Narrows  Bridge  to 
the  waters  west  of  the  79th  Street  Boat 
Basin,  Manhattan,  in  the  Hudson  River. 
The  vessels  would  then  proceed  to  their 
berths.  The  regulation  would  also 
provide  for  a  moving  safety  zone  in  all 
waters  within  a  200  yard  radius  around 


each  vessel  from  the  time  the  vessel 
breaks  off  fit)m  the  parade  until  it  is 
safely  moored.  No  vessel  will  be 
permitted  to  enter  or  move  within  these 
safety  zones  unless  authorized  by  the 
Captain  of  the  Port,  New  York. 

This  regulation  is  needed  to  protect 
the  maritime  public  from  possible 
hazards  to  navigation  associated  with  a 
parade  of  naval  vessels  transiting  the 
waters  of  New  York  Harbor  in  close 
proximity.  These  vessels  have  limited 
maneuverability  and  require  a  clear 
traffic  lane  in  order  to  safely  navigate. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  poUcies  and 
procedures  of  DOT  is  unnecessary. 
This  moving  safety  zone  would 
prevent  vessels  from  transiting  portions 
of  the  Port  of  New  York  and  New  Jersey 
from  8:45  a.m.  until  3  p.m.  on 
Wednesday,  May  24, 1995,  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York.  Although  there  is  a  regular  flow 
of  traffic  through  this  area,  t^ere  is  not 
likely  to  be  a  significant  impact  on 
recreational  or  commercial  traffic  for 
several  reasons.  Due  to  the  moving 
nature  of  the  safety  zone,  no  single 
location  would  be  affected  for  a 
prolonged  period  of  time  which  in  tiun 
should  not  significantly  delay 
commercial  traffic.  Additionally, 
recreational  traffic  can  transit  the  river 
on  either  side  of  the  safety  zone. 
Alternate  routes  are  also  available  to 
commercial  and  recreational  vessels 
traffic  that  can  safely  transit  the  Harlem 
and  East  Rivers,  Kill  Van  Kull,  Arthur 
Kill,  and  Buttermilk  Channel.  Similar 
safety  zones  have  been  established  for 
the  last  few  Fleet  Week  parades  of  ships 
with  minimal  or  no  disruption  to  vessel 
traffic  or  other  interests  in  the  port.  In 
addition  extensive,  advance  advisories 
will  be  made  to  the  maritime 
community  so  that  they  can  adjust  their 
plans  accordingly.  For  all  the  above 
reasons,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  proposal  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalisms  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment  _ 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Vessels,  Waterways.    ' 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165-4AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-014 
is  added  to  read  as  follows: 


S  165.T01-041    Parade  of  Ships,  Fleet  Week 
'95,  Port  of  New  York  and  New  Jersey. 

(a)  Location  This  moving  safety  zone 
includes  all  waters  within  500  yards 
forward  of  the  lead  parade  vessel,  500 
yards  aft  of  the  last  parade  vessel,  and 
200  yards  on  each  side  of  the  designated 
column  as  it  transits  north  from  the 
Verrazano  Narrows  Bridge  to  the  waters 
west  of  the  79th  Street  Boat  Basin, 
Manhattan,  in  the  Hudson  River.  The 
moving  safety  zone  continues  to  include 
200  yards  around  each  vessel  as  it 
breaks  from  the  parade  formation  and 
transits  southbound  in  the  Hudson 
River  until  safety  berthed. 

(b)  Effective  period  This  section  is 
effective  from  8:45  a.m.  until  3  p.m.  on 
May  24,  1995.  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  C.F.R.  165.23  apply  to  this  safety 
zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  on  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  9,  1995. 

T.H.  Giimour, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[FR  Doc.  95-6432  Filed  3-15-95;  8:45  am) 

BILUNG  CODE  49ia-14-M 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  564  and  571 
[Docket  No.  85-15;  Notice  16] 
RIN2127-AF62 

Replaceabie  Light  Source  Information 
Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes 
amendments  to  the  Federal  motor 
vehicle  standard  on  lighting  to  facihtate 
the  transfer  by  NHTSA  of  all 
dimensional  and  specification 
information  on  HB  Type  replaceable 
light  sources  for  headlamps  to  Docket 
No.  93-11.  This  docket  has  been 
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established  as  the  information  docket 
specified  in  part  564  for  replaceable 
light  source  information.  This  regulatory 
action  is  intended  to  simpUfy  Standard 
No.  108  while  ensuring  consistent 
regulatory  treatment  of  all  headlamp 
replaceable  light  sources.  The  notice 
also  proposes  conforming  amendments 
to  part  564. 

DATES:  The  due  date  for  comments  is 
May  15. 1995.  The  amendments  would 
be  effective  30  days  after  publication  of 
the  final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  (Docket  hoiu« 
are  from  9:30  a.m.  to  4  p.m.) 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking,  NHTSA  (202-366-6987). 
SUPPLEMENTARY  INFORMATION:  For  many 
years.  Motor  Vehicle  Safety  Standard 
No.  108  allowed  headlamps  only  of 
sealed  beam  construction  and  ones 
whose  design  dimensions  were  rigidly 
specified  in  the  standard,  hi  1983, 
Standard  No.  108  was  amended  to 
permit  headlamps  of  non-sealed 
construction,  equipped  with  a 
replaceable  light  source.  With  this 
amendment,  the  dimensions  of  the 
headlamp  were  no  longer  subject  to 
Federal  specification.  Instead,  to  ensiue 
repeatabihty  of  performance  and  ease  of 
replaceabihty  in  the  aftermarket, 
NHTSA  adopted  standardized 
dimensional  restrictions  for  the  light 
source  itself.  Each  hght  source  was 
given  a  distinctive  HB  Type  designation. 
Today,  Standard  No.  108  incorporates 
five  different  types  of  replaceable  hght 
sources  known  as  Types  HBl  through 
HB5. 

Each  one  of  these  light  sources  has 
been  added  to  Standard  No.  108  through 
rulemaking  procedures  that  conform  to 
the  Administrative  Procedure  Act,  that 
is  to  say,  after  an  opportunity  has  been 
provided  for  notice  and  comment.  This 
process  is  time  consuming  and  has  not 
afforded  flexibihty  to  NHTSA  in 
accommodating  manufacturers  who 
wish  to  introduce  new  light  sources  in 
a  more  timely  and  predictable  manner, 
hi  the  late  1980's,  NHTSA  decided  that 
the  regulatory  process  might  be  made 
less  cumbersome  by  establishing  a 
docket  in  which  manufacturers  of  new 
replaceable  light  sources  could  submit 
appropriate  dimensional  and  other 
information  which  would  require 
nothing  more  than  acceptance  by 
NHTSA  before  the  new  light  sources 
could  be  used  in  headlamps  (subject  to 
the  requirements,  of  course,  that 
headlamps  incorporating  the  new  hght 


sources  meet  the  performance 
requirements  of  Standard  No.  108.  and 
that  the  light  sources  conform  to  the 
information  listed  for  them). 

Pursuant  to  this  decision  and  with 
appropriate  notices  published  in  the 
Federal  Register,  on  January  12.  1993. 
NHTSA  established  part  564 
Replaceable  Light  Source  Information 
(58  FR  3856).  At  that  time,  rulemaking 
was  in  progress  to  add  a  Type  HB6  to 
Standard  No.  108.  However,  with  the 
advent  of  part  564,  NHTSA  decided  to 
terminate  rulemaking  to  adopt  a  Type 
HB6  on  March  10, 1993,  and  to  file  the 
relevant  information  under  part  564  (58 
FR  13243).  On  March  19, 1993,  the 
information  docket  was  designated 
Docket  No.  93-11  (58  FR  15132). 
Concurrently  with  this  notice,  NHTSA 
is  responding  to  petitions  for 
reconsideration  of  the  January  12, 1993, 
final  rule  and  amending  part  564  to 
broaden  the  category  of  manufacturers 
who  are  permitted  to  submit  light 
source  information,  as  well  as 
establishing  a  procedure  to  implement 
changes  to  information  previously  filed. 
The  text  that  is  proposed  below  for 
paragraphs  564.5(a)  and  (c)  is  based 
upon  these  amendments. 

With  the  advent  of  part  564,  there 
exist  two  places  for  dimensional  and 
specification  information  on 
replaceableheadlamp  bulbs,  paragraph 
S7.7  of  Standard  No.  108  and  Docket 
No.  93-11.  Because  headlamps  with  any 
type  of  replaceable  light  sources,  HB  or 
other,  must  meet  the  same  (or 
equivalent  in  the  case  of  photometries) 
performance  requirements,  there 
appears  to  be  no  safety  disbenefit  in 
removing  the  Figures  in  Standard  No. 
108  that  specify  dimensions  for  Type 
HB  light  sources  and  placing  that 
information  in  Docket  No.  93-11.  Such 
an  action  would  also  entail  minor 
amendments  of  a  housekeeping  nature 
to  dovetail  HB  Type  light  sources  and 
those  that  are  permitted  pursuant  to  part 
564. 

This  notice  proposes  to  remove  from 
Standard  No.  108  those  Figures  and  text 
that  specify  dimensional,  performance, 
and  electrical  specifications  for  HB 
Types  1  through  5.  Upon  issuance  of  a 
final  rule,  NHTSA  would  place  this 
information  in  Docket  No.  93-11.  The 
notice  would  also  redefine  "replaceable 
light  source"  to  mean  an  assembly  of  a 
capsule,  base,  and  terminals  that  is 
designed  to  conform  to  the  dimensions, 
specifications,  and  marking  furnished 
with  respect  to  it  pursuant  to  Appendix 
A  of  part  564.  The  section  on 
replaceable  light  sources,  S7.7,  would 
be  revised  by  removing  paragraphs  (a) 
through  (e)  which  refer  to  the  Figures 
that  would  be  deleted,  and  paragraph  (f) 


which  relates  to  marking;  this  would  be 
incorporated  into  paragraph  (h),  which 
would  be  redesignated  paragraph  (a). 
Present  paragraph  (g)  would  be 
transferred  to  the  introductory  text  of 
57. 7,  and  paragraphs  (h)  through  (k) 
would  be  redesignated  (a)  through  (d) 
with  minor  changes  in  text.  A 
conforming  amendment  would  be  made 
toS9. 

In  addition,  a  conforming  amendment 
would  be  made  to  part  564  to  remove 
the  present  exclusion  of  replaceable 
light  sources  specified  in  S7.7  of 
Standard  No.  108. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  hmit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 


envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  wrill  return  the  postcard  by 
mail. 

Effective  Date 

The  effective  date  of  the  final  rule 
would  be  April  17, 1995.  Because  the 
final  rule  establishes  no  additional 
burden  on  any  party  and  is  primarily  of 
an  administrative  nature,  it  is  hereby 
tentatively  found  for  good  cause  shov^rn 
that  an  effective  date  for  the 
amendments  to  Standard  No.  108  that  is 
earlier  than  180  days  after  their  issuance 
would  be  in  the  pubhc  interest. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures.  The 
Office  of  Management  and  Budget  has 
determined  that  it  will  not  review  this 
rulemaking  action  under  Executive 
Order  12866.  It  has  been  determined 
that  the  rulemaking  action  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  purpose  of  the 
rulemaking  action  is  an  administrative 
one,  to  remove  regulatory  material  from 
Standard  No.  108  which  the  agency  will 
file  in  a  regulatory  docket  on  the 
subject.  Since  the  rule  does  not  have 
any  significant  cost  or  other  impacts, 
preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act. 
NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Pohcy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment.  The  design 
and  composition  of  headlamps  or  light 
sources  would  not  change  from  those 
presently  in  production. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  impacts  of  this 
rulemaking  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibihty 
analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles, 
headlamps,  and  light  sources,  those 
affected  by  the  rulemaking  action,  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jiuisdictions  would  not  be  significantly 
affected  because  the  price  of  new 
vehicles,  headlamps,  and  light  sources 
would  not  be  impacted. 

Executive  Order  12612  (Federalism). 
This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 


principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  (Executive  Order  12778). 
A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
Section  30161  of  Title  49  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects 

49  CFR  Part  564 

Motor  vehicle  safety.  Motor  vehicles. 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  parts  564  and  571  would  be 
amended  as  follows: 

PART  564— REPLACEABLE  UGHT 
SOURCE  INFORMATION 

1.  The  authority  citation  for  part  564 
would  remain  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30166:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Part  564  would  be  amended  by 
revising  paragraphs  564.5(a)  and  (c)  to 
read  as  follows: 

§  564.5    Information  filing  requirements; 
agency  processing  of  filings. 

(a)  Each  manufacturer  of  a  motor 
vehicle,  original  equipment  headlamp, 
or  original  equipment  headlamp 
replaceable  light  source,  which  intends 
to  manufactiire  a  replaceable  light 
source  as  original  equipment  or  to 
incorporate  a  replaceable  light  source  in 
its  headlamps  or  motor  vehicles,  shall 
furnish  the  information  specified  in 
Appendix  A  of  this  part  to:  Associate 
Administrator  for  Rulemaking,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW,  Washington, 
D.C.  20590.  Attn:  Replaceable  Light 
Source  Information  Docket  No.  93-11, 
(unless  the  agency  has  already  filed 
such  information  in  Docket  No.  93-11). 


(c)  The  Associate  Administrator 
promptly  reviews  each  submission  and 
informs  the  manufacturer  not  later  than 
30  days  after  its  receipt  whether  the 
submission  has  been  accepted.  The 
Associate  Administrator  does  not  accept 
any  submission  that  does  not  contain  all 
the  information  specified  in  Appendix 
A  of  this  part,  or  whose  accompanying 
information  indicates  that  any  new  light 
source  which  is  the  subject  of  a 
submission  is  interchangeable  with  any 
replaceable  light  source  for  which  the 
agency  has  previously  filed  information 
in  Docket  No.  93-11. 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

3.  The  authority  citation  for  Part  571 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30177,  30166;  delegation  of  authority  at  49 
CFR  1.50. 

§571.108    [Amended] 

4.  Section  571.108  would  be  amended 
by: 

a.  revising  the  definition  of 
"Replaceable  Light  Source"  in  section 
S4  to  read  as  set  forth  below; 

b.  revising  paragraph  S7.7  to  read  as 
set  forth  below; 

c.  revising  the  last  sentence  of  S9  as 
set  forth  below;  and 

d.  removing  and  reserving  Figures  3- 
1  through  3-11, 19, 19-1  through  19-5, 
20,  20-1  through  20-5.  23-1  through 
23-7.  and  24-1  through  24-9. 

e.  revising  Figures  8  and  25  as  set 
forth  below. 

§  571 . 1 08    Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  Equipment 

*        «         *         »         * 

S4    Definitions 

***** 

Replaceable  light  source  means  an 
assembly  of  a  capsule,  base  and 
terminals  designed  to  conform  to  the 
dimensions,  specifications  and 
markings  furnished  with  respect  to  it 
pursuant  to  Appendix  A  of  part  564 
Replaceable  Light  Source  Information  of 
this  chapter. 
***** 

S7.7    Replaceable  Light  Sources. 
Each  replaceable  light  source  shall  be 
designed  to  conform  to  the  dimensions 
and  electrical  specifications  furnished 
with  respect  to  it  pursuant  to  part  564 
of  this  chapter,  and  shall  conform  to  the 
following  requirements: 

(a)  If  other  than  an  HB  Type,  the  light 
source  shall  be  marked  with  the  bulb 
marking  designation  specified  for  it  in 
compliance  with  section  VIII  of 
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Appendix  A  of  part  564  of  this  chapter. 
The  base  of  each  HB  Type  shall  be 
marked  with  its  HB  Type  designation. 
Each  replaceable  Ught  source  shall  also 
be  marked  with  the  symbol  DOT  and 
with  a  name  or  trademark  in  accordance 
with  paragraph  S7.2. 

(b)  The  measurement  of  maximum 
power  and  luminous  flux  that  is 
submitted  in  compUance  with  section 
VII  of  Appendix  A  of  part  564  of  this 
chapter  shall  be  made  in  accordance 
with  this  paragraph.  The  filament  shall 
be  seasoned  before  measurement  of 
either.  Measurement  shall  be  made  with 
the  direct  current  test  voltage  regulated 
within  one  quarter  of  one  percent.  The 
test  voltage  shall  be  design  voltage, 
12.8V.  The  measurement  of  luminous 
flux  shall  be  in  accordance  with  the 
Illuminating  Engineering  Society  of 
North  America,  LM-45;  lES  Approved 
Method  for  Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps  (April 
1980),  shall  be  made  with  the  black  cap 
installed  on  Type  HBl,  Type  HB2,  Type 
HB4,  and  Type  HB5.  and  on  any  other 


replaceable  light  source  so  designed, 
and  shall  be  made  with  the  electrical 
conductor  and  light  source  base 
shrouded  with  an  opaque  white  colored 
cover,  except  for  the  portion  normally 
located  within  the  interior  of  the  lamp 
housing.  The  measurement  of  luminous 
flux  for  the  Types  HB3  and  HB4  shall 
be  made  with  the  base  covered.  (The 
white  cover  is  used  to  eliminate  the 
likelihood  of  incorrect  lumen 
measurement  that  will  occur  should  the 
reflectance  of  the  light  source  base  and 
electrical  connector  be  low). 

(c)  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl, 
Type  HB3,  Type  HB4,  and  Type  HB5 
light  source,  and  on  any  other 
replaceable  light  source  which  uses  a 
seal,  shall  be  installed  in  a  pressure 
chamber  as  shown  in  Figiire  25  so  as  to 
provide  an  airtight  seal.  The  diameter  of 
the  aperture  in  Figure  25  on  a 
replaceable  light  source  (other  than  an 
HB  Type)  shall  be  that  figure  furnished 
for  such  light  soiut:e  in  compliance  with 
Section  IV.B  of  Appendix  A  of  part  564 
of  this  chapter.  An  airtight  seal  exists 


when  no  air  bubbles  appear  on  the  low 
pressxire  (connector)  side  after  the  light 
source  has  been  inmiersed  in  water  for 
one  minute  while  inserted  in  a 
cylindrical  aperture  specified  for  the 
light  source,  and  subjected  to  an  air 
pressure  of  70kPa  (10  P.S.I.G.)  on  the 
glass  capsule  side. 

(d)  After  the  force  deflection  test 
conducted  in  accordance  with  S9,  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0.13  mm  in 
the  direction  of  the  applied  force. 
*        *        «        •        * 

S9    Deflection  test  for  replaceable 
light  sources.  *  *  *  Distance 'A' for  a 
replaceable  light  source  other  than  an 
HB  Type  shall  be  the  dimension 
provided  in  accordance  with  Appendix 
A  of  part  564  of  this  chapter,  section 
I.A.I  if  the  light  source  has  a  lower 
beam  filament,  or  as  specified  in  section 
I.B.I  if  the  light  source  has  only  an 
upper  beam  filament. 
***** 
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Issued  on  March  9, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  95-6379  Filed  3-16-95;  8:45  am] 
BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  THE  INTERIOR 

.Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  Four 
Plants  From  Vernal  Pools  and  Mesic 
Areas  in  Northern  Caiifomia 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  Rule;  notice  of  public 

hearing  and  reopening  of  comment 

period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
provides  notice  that  a  public  hearing 
will  be  held  on  the  proposed 
endangered  status  for  Lasthenia 
conjugens  (Contra  Costa  goldfields). 
Navarretia  leucocephala  ssp.  pauciflora 
(few-flowered  navarretia),  Navarretia 
leucocephala  ssp.  plieantha  (many- 
flowered  navarretia).  and  Parvisedum 
leiocarpum  (Lake  County  stonecrop).  In 
addition,  the  Service  has  reopened  the 
comment  period.  All  parties  are  invited 
to  submit  comments  on  this  proposal. 
DATES:  The  public  hearing  will  be  held 
from  6:00  p.m.  to  8:00  p.m.  on 
Thursday.  April  6. 1995,  in  Napa, 
Caiifomia.  The  public  comment  period 
now  closes  April  28, 1995.  Any 
comments  received  by  the  closing  date 
will  be  considered  in  the  final  decision 
on  this  proposal. 

ADDRESSES:  The  public  hearing  will 
held  at  the  Napa  Valley  Marriott  Hotel, 
3425  Solano  Avenue,  Napa,  Caiifomia. 
Written  comments  and  materials 
concerning  this  proposal  may  be 
submitted  at  the  hearing  or  may  be  sent 
directly  to  Field  Supervisor,  Sacramento 
Field  Office,  2800  Cottage  Way,  Room 
E-1803,  Sacramento,  California  95825- 
1846.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Wame  (see  ADDRESSES  section)  or 
at  916/979-2120. 

SUPPLEMENTARY  INFORMATION: 

Background 

Lasthenia  conjugens  (Contra  Costa 
goldfields),  Navarretia  leucocephala 
ssp.  pauciflora  (few-flowered 
navarretia),  Navarretia  leucocephala 
ssp.  plieantha  (many-flowered 
navarretia),  and  Parvisedum  leiocarpum 
(Lake  County  stonecrop)  grow  in  vernal 
pools  and  mesic  grasslands  and  are 
found  variously  in  Lake,  Napa,  Solano, 


and  Sonoma  Counties.  The  three 
remaining  populations  of  Lake  County 
stonecrop  occiu-  on  private  lands  in 
Lake  County.  The  seven  remaining 
populations  of  Contra  Costa  goldfields 
occur  in  Napa  and  Solano  Counties.  The 
five  remaining  populations  of  few- 
flowered  navarretia  occur  in  Napa  and 
Lake  Coiuities.  The  seven  remaining 
populations  of  many-flowered 
navarretia  occiu  in  Lake  and  Sonoma 
counties. 

These  four  vernal  pool  plants 
proposed  for  listing  are  imperiled  by 
one  or  more  of  the  following; 
commercial,  residential,  and 
agricultural  development,  hydrological 
changes  in  vemal  pool  and  swale 
habitats,  trampling  by  livestock,  road 
widening,  inadequate  regulatory 
protection  mechanisms,  random 
stochastic  events,  off-  highway  vehicle 
use,  feral  pigs,  and  horseback  riding.  As 
a  result  of  the  immediate  threats  against 
these  plant  populations,  the  Service  is 
proposing  to  list  these  four  species  as 
endangered  to  afford  them  protection  of 
the  Act. 

On  December  19,  1994.  the  Service 
published  a  proposed  mle  on  proposed 
endangered  status  for  Lasthenia 
conjugens,  Navarretia  leucocephala  ssp. 
pauciflora,  Navarretia  leucocephala  ssp. 
plieantha,  and  Parvisedum  leiocarpum 
(59  FR  65311).  Section  4(b)(5)(E)  of  the 
Act  requires  that  a  pubhc  hearing  be 
held  if  one  is  requested  within  45  days 
of  the  publication  of  the  proposed  rule 
in  the  Federal  Register.  Public  hearing 
requests  were  received  within  the 
allotted  time  period  from  Michael 
Delbar.  Executive  Director,  Lake  County 
Farm  Bureau,  Lakeport,  Caiifomia  and 
from  Daniel  Macon,  Director  Industry 
Affairs,  Caiifomia  Cattlemen's 
Association,  Sacramento,  Caiifomia.  As 
a  result,  the  Service  has  scheduled  a 
pubhc  hearing  on  April  6, 1995,  at  Napa 
Valley  Marriott  Hotel,  3425  Solano 
Avenue,  Napa,  Caiifomia. 

Anyone  wishing  to  make  statements 
for  the  record  should  bring  a  written 
copy  of  their  statements  to  the  hearing. 
Oral  statements  may  be  limited  in 
length  if  the  number  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  Oral  and  written  comments 
receive  equal  consideration.  The  Ser\'ice 
places  no  limits  to  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  hearing  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

The  comment  period  on  the  proposal 
was  to  close  on  Febmary  17, 1995.  To 
accommodate  the  hearing,  the  public 
comment  period  is  reopened  upon 


pubhcation  of  this  notice.  Written 
comments  may  now  be  submitted  until 
April  28,  1995,  to  the  Service  office  in 
the  ADDRESSES  section. 
Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 

U.S.C.  1531  etseq.). 
Dated:  March  9,  r995. 

WiUiam  F.  Shake, 

Acting  Regional  Director,  Region  I  U.S.  Fish 
and  Wildlife  Service. 

(FR  Doc.  95-6470  Filed  3-15-95;  8:45  am] 
BILUNQ  CODE  4310-6S^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docltet  No.  941084-4284;  I.D.  0e0894q 

50  CFR  Part  227 

Endangered  and  Threatened  Species; 
Proposed  Threatened  Status  for 
Southern  Oregon  and  Northern 
Caiifomia  Steeihead 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  issuing  a  proposed 
rule  to  list  natural  steeihead 
[Oncorhynchus  mykiss)  populations 
(progeny  of  naturally-spawning  fish) 
occurring  between  Cape  Blanco,  OR. 
and  the  Klamath  River  Basin,  in  Oregon 
and  Caiifomia  (inclusive;  hereinafter 
referred  to  as  the  Klamath  Mountains 
Province)  as  threatened  under  the 
Endangered  Species  Act  of  1973  (ESA). 
NMFS  has  determined  that  Klamath 
Mountains  Province  steeihead 
populations  constitute  a  "species"  as 
interpreted  under  the  ESA.  Should  the 
proposed  listing  be  made  final, 
protective  regulations  under  the  ESA 
would  be  put  into  effect  and  a  recovery 
program  would  be  implemented. 
DATES:  Comments  must  be  received  by 
May  15,  1995.  Requests  for  a  public 
hearing  must  be  received  by  May  1 , 
1995. 

ADDRESSES:  Comments  on  this  |>roposed 
rule,  requests  for  public  hearings,  and 
requests  for  supporting  documents 
should  be  sent  to  the  Environmental  an^ 
Technical  Services  Division,  NMFS, 
Northwest  Region,  911  NE.  11th 
Avenue,  Suite  620,  Portland,  OR  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-230-5430;  R.  Craig 
Wingert,  310-980-4021;  or  Marta 
Nammack.  301/713-2322. 
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SUPPLEMENTARY  INFORMATKM: 

Petition  Background 

On  May  5, 1992,  NMFS  received  a 
petition  from  the  Oregon  Natural 
Resources  Council,  the  Siskiyou 
Regional  Education  Project.  Federation 
of  Fly  Fishers.  Kalmiopsis  Audubon 
Society,  Siskiyou  Audubon  Society, 
Klamath/Siskiyou  Coahtion, 
Headwaters,  The  Wilderness  Society. 
North  Coast  Environmental  Center.  The 
Sierra  Club  -  Oregon  Chapter,  and  the 
National  Wildlife  Federation,  to  Ust 
indigenous,  naturally-spavkoiing  Illinois 
River  winter  steelhead  [Oncorhynchus 
mykiss)  and  to  designate  critical  habitat 
under  the  ESA.  After  publishing  a 
document  that  a  listing  may  be 
warranted  (57  FR  33939,  July  31, 1992), 
and  soliciting  information  about  the 
status  of  this  population,  the  NMFS 
Northwest  Fisheries  Science  Center 
Biological  Review  Team  (BRT) 
completed  a  status  review  (Busby  et  al. 
1993)  that  was  summarized  in  a  May  20, 
1993,  pubUcation  (58  FR  29390).  The 
BRT  concluded  that  the  Illinois  River 
winter  steelhead  did  not  represent  a 
"species"  imder  the  ESA  (see  56  FR 
58612,  November  20,  1991),  and 
therefore,  a  proposal  to  list  Ilhnois  River 
winter  steelhead  under  the  ESA  was  not 
warranted.  However,  NMFS  recognized 
that  this  population  was  part  of  a  larger 
Evolutionarily  Significant  Unit  ((ESU); 
see  Consideration  as  a  "Species"  Under 
the  ESA,  below),  whose  extent  had  not 
yet  been  determined,  but  whose  status 
may  warrant  listing  because  of  declining 
trends  in  steelhead  abundance  in 
several  southern  Oregon  streams.  An 
expanded  status  review  was  initiated 
(58  FR  29390.  May  20, 1993)  to  identify 
ESU(s)  within  California,  Oregon,  and 
Washington,  and  to  determine  whether 
any  identified  ESU(s)  warrant  listing 
under  the  ESA.  NMFS  received  an 
additional  petition  to  Ust  Deer  Creek 
summer  steelhead,  and  found  that 
listing  of  this  population  may  be 
warranted  (58  FR  68108,  December  23, 
1993).  In  response  to  a  petition  from  the 
Oregon  Natural  Resources  Council  and 
15  co-petitioners,  February  16. 1994. 
NMFS  later  announced  that  the  status 
review  of  steelhead  was  further 
expanded  to  include  Idaho  populations 
(59  FR  27527.  May  27. 1994). 

Biological  Background 

The  BRT  has  completed  biological 
evaluations  associated  with  the 
determination  of  the  geographic 
boundaries  of  the  ESU  that  includes  the 
Illinois  River  winter  steelhead  and 
whether  the  ESU  warrants  hsting  as 
endangered  or  threatened  under  the 
ESA.  The  BRT  has  prepared  an 


administrative  report  detailing  the 
conclusions  of  their  status  review 
(Northwest  Fisheries  Science  Center 
BRT  1994).  A  siunmary  of  this  report 
follows.  A  more  complete  discussion  of 
the  subject,  including  additional 
references,  will  be  available  upon 
request  in  the  near  future  (see 
ADDRESSES). 

The  name  steelhead  refers  to  the 
anadromous  form  of  the  rainbow  trout. 
Recently,  the  scientific  name  for  the 
biological  species  that  includes  both 
steelhead  and  rainbow  trout  was 
changed  from  Salmo  gairdneri  to 
Oncorhynchus  mykiss.  This  change 
reflects  a  beUef  that  all  trouts  from 
western  North  America  share  a  common 
lineage  with  Pacific  salmon.  The  present 
endemic  distribution  of  steelhead 
extends  from  the  Kamchatka  Peninsula, 
Asia,  east  and  south,  along  the  Pacific 
coast  of  North  America,  to  Malibu  Creek 
in  southern  California. 

Steelhead  exhibit  a  wide  variety  of 
life  history  strategies.  In  general, 
steelhead  migrate  to  the  sea  after 
spending  2  years  in  fi^sh  water  and  then 
spend  2  years  in  the  ocean  prior  to 
returning  to  fresh  water  to  spawn. 
Variations  of  this  pattern  are  common. 
Some  spawners  survive  and  return  to 
the  ocean  for  1  or  more  years  between 
spawning  migrations.  Some  steelhead 
return  to  fi^sh  water  after  only  a  few 
months  at  sea  and  are  termed  "half- 
pounders."  having  attained  the 
approximate  size  that  inspired  this  term. 
Half-pounders  generally  spend  the 
winter  in  fresh  water  and  then  return  to 
sea  for  several  months  before  returning 
to  fresh  water  to  spawn. 

Steelhead  exhibit  several  spawning 
migration  strategies.  "Summer-run 
steelhead"  enter  fresh  water  between 
May  and  October,  and  begin  their 
spavtming  migration  in  a  sexually 
immature  state.  After  several  months  in 
fresh  water,  siunmer  steelhead  matiu^e 
and  spawn.  "Winter-run  steelhead" 
enter  fresh  water  between  November 
and  April  with  well-developed  gonads. 
In  drainages  with  populations  of  both 
summer-  and  winter-run  steelhead, 
there  may  or  may  not  be  temporal  or 
spatial  separation  of  spawning. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  steelhead  must  be  a 
"species"  under  the  ESA.  The  ESA 
defines  a  "species"  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate  .  .  .  which 
interbreeds  when  mature."  NMFS 
pubUshed  a  policy  (56  FR  58612, 
November  20,  1991)  describing  how  the 


agency  will  apply  the  ESA  definition  of 
"species"  to  Pacific  salmonid  species, 
including  steelhead.  This  policy 
provides  that  a  salmonid  population 
will  be  considered  distinct,  and  hence  a 
species  under  the  ESA,  if  it  represents 
an  ESU  of  the  biological  species.  The 
population  must  satisfy  two  criteria  to 
be  considered  an  ESU:  (1)  It  must  be 
reproductively  isolated  from  other 
conspecific  population  imits,  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion, 
reproductive  isolation,  need  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionarily  important 
differences  to  develop  in  different 
population  units.  The  second  criterion 
would  be  met  if  the  population 
contributed  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
"Pacific  Salmon  (Oncorhynchus  spp.) 
and  the  Definition  of  Species  under  the 
Endangered  Species  Act,"  which  is 
available  upon  request  (see  ADDRESSES). 

Reproductive  Isolation 

For  this  criterion,  NMFS  considered 
available  information  on  the  geographic 
extent  and  reproductive  strategies  (e.g., 
run  timing)  of  the  ESU  containing  the 
Illinois  River  winter  steelhead.  In 
general,  steelhead  are  believed  to  have 
strong  tendencies  to  home  to  their  natal 
streams,  but  there  are  few  studies 
directly  relevant  to  the  area  under 
consideration.  There  is  evidence  that 
some  adult  steelhead  move  between  the 
Klamath.  Rogue,  and  Smith  Rivers. 
However,  it  is  not  clear  whether  this 
wandering  results  in  spawning  within 
non-natal  streams. 

Available  genetic  information 
indicates  that  there  is  a  genetic 
discontinuity  (or  at  least  a  transition) 
between  steelhead  from  coastal  streams 
in  southern  and  northern  Oregon. 
Although  the  discontinuity/transition 
appears  to  be  in  the  vicinity  of  Cape 
Blanco,  the  resolution  of  genetic 
sampling  does  not  allow  for  precise 
definition  of  this  boundary. 

Several  genetic  samples  from  northern 
California  steelhead  were  considered 
during  this  status  review.  Samples  from 
the  Klamath  River  and  the  Trinity  River 
(a  tributary  to  the  Klamath  River)  do  not 
differ  substantially  from  steelhead 
populations  to  the  north.  However, 
there  are  large  genetic  differences 
between  samples  from  the  Klamath 
River  Basin  and  those  taken  from  rivers 
to  the  south.  The  differences  between 
steelhead  from  these  two  areas  are 
stronger  than  those  between  southern 


and  northern  Oregon  steelhead 
populations. 

Within  the  area  bounded  by  Cape 
Blanco  and  the  Klamath  River  Basin, 
there  is  evidence  of  genetic 
heterogeneity,  suggesting  a  reasonable 
degree  of  reproductive  isolation 
between  individual  populations. 
However,  the  genetic  structuring  has  no 
clear  geographic  pattern  that  would 
allow  identification  of  major  subgroups 
within  this  area. 

In  addition  to  summer-  and  winter- 
run  steelhead,  there  are  populations 
sometimes  referred  to  as  fall-run 
steelhead  in  the  Klamath  River  Basin. 
Disagreement  exists  as  to  whether  these 
fall-run  steelhead  should  be  considered 
simimer-run,  winter-run,  or  a  separate 
entity.  During  this  status  review,  NMFS 
considered  fall-run  steelhead  from  the 
Klamath  River  Basin  to  be  part  of  the 
summer  run. 

Because  most  summer-run  steelhead 
populations  in  the  Klamath  Mountains 
Province  are  substantially  depressed 
and  difficult  to  sample,  genetic  studies 
diuing  the  expanded  status  review 
focused  on  winter-run  steelhead. 
However,  other  genetic  studies  that 
considered  both  winter  and  summer 
steelhead  from  other  areas  have  failed  to 
find  consistent  genetic  differences 
between  run-types  within  individual 
regions  (Allendorf  1975;  Utter  and 
Allendorf  1977;  Chilcote  et  al.  1980; 
Schreck  et  al.  1986;  Reisenbichler  and 
Phelps  1989;  Reisenbichler  et  al.  1992). 
Therefore,  NMFS  concludes  that  all 
runs  of  steelhead  writhin  the  Klamath 
Mountains  Province  should  be 
considered  part  of  the  same  ESU. 

Patterns  of  ocean  migration  of  salmon 
and  steelhead  may  reflect  reproductive 
isolation  of  spawrning  populations. 
Chinook  salmon  populations  from  south 
of  Cape  Blanco  are  generally  considered 
south-migrating  (e.g..  to  ocean  areas  off 
southern  Oregon  and  California), 
whereas  stocks  from  north  of  Cape 
Blanco  are  considered  north-migrating. 
Other  studies  suggest  that  coho  salmon 
and  steelhead  from  south  of  Cape 
Blanco  may  not  be  highly  migratory, 
remaining  instead  in  the  highly 
productive  oceanic  waters  off  southern 
Oregon  and  northern  California  (Pearcy 
etal.  1990;  Pearcy  1992). 


NMFS  is  not  aware  of  any  direct 
evidence  about  the  relationship  between 
the  anadromous  and  nonanadromous 
life  history  forms  of  O.  mykiss  within 
the  Klamath  Moimtains  Province. 
Although  it  has  been  reported  that  these 
two  life  history  forms  within  a 
geographic  area  may  be  more  genetically 
similar  to  each  other  than  either  is  to  the 
same  form  &t)m  outside  the  area,  other 
studies  have  found  evidence  for 
reproductive  isolation  between 
anadromous  and  nonanadromous  O. 
mykiss.  NMFS'  policy  contained  in 
"Pacific  Salmon  and  the  Definition  of 
Species  under  the  ESA"  states  that 
anadromous  and  nonanadromous  forms 
should  be  considered  separately  if  they 
are  reproductively  isolated. 
Reproductive  isolation,  as  previously 
noted,  is  a  question  of  degree.  NMFS 
has  determined  that,  until  specific 
information  regarding  these  two  Ufe 
history  forms  within  the  Klamath 
Mountains  Province  becomes  available, 
nonanadromous  fish  will  not  be 
considered  part  of  the  ESU.  This 
determination  may  be  reconsidered  if 
information  demonstrating  that  the  two 
forms  share  a  common  gene  pool 
becomes  available. 

Ecological/Genetic  Diversity 

Several  types  of  physical  and 
biological  information  were  considered 
during  evaluation  of  the  contribution  of 
Klamath  Mountains  Province  steelhead 
to  ecological/genetic  diversity, 
including:  (1)  Physical  environment,  (2) 
zoogeography,  and  (3)  life  history 
characteristics.  The  Klamath  Mountains 
tJeological  Province  extends  from  the 
vicinity  of  Cape  Blanco  in  the  north  to 
the  Klamath  River  Basin  (inclusive)  in 
the  south.  Ecologically,  the  province 
includes  areas  that  are  warmer  and  drier 
than  coastal  regions  to  the  north  and 
south;  interior  valleys  receive  less 
precipitation  than  any  other  Pacific 
Northwest  location  west  of  the  Cascade 
Mountain  Range.  The  nearshore  ocean 
environment  in  this  region  is  strongly 
affected  by  seasonal  upwelling,  which 
extends  southward  from  Cape  Blanco, 
with  some  local  variations  as  far  south 
as  33''N.  lat. 

Zoogeographic  studies  of  freshwater 
fishes  have  consistently  identified 
differences  in  fish  assemblages  between 


the  Rogue  River  Basin  and  streams  to 
the  north.  Also,  similarities  have  been 
noted  between  freshwater  fish 
communities  in  the  Klamath  and  Rogue 
River  basins.  For  marine  fishes.  Cape 
Mendocino  in  Cafifomia  has  been 
identified  as  an  important  southern 
limit  of  many  northern  species. 

The  occurrence  of  the  half-pounder 
fife  history  form  of  steelhead  appears  to 
be  restricted  to  southern  Oregon  and 
northern  California,  identified  in  the 
Rogue,  Klamath,  Eel,  and  Mad  rivers.  It 
is  likely  that  expression  of  this  life 
history  strategy  is  due  to  a  combination 
of  distinctive  genetic  and  environmental 
factors. 

ESU  Determination 

Several  Hues  of  evidence  suggest  that 
Cape  Blanco  is  the  northern  boundary 
and  the  Klamath  River  Basin  forms  the 
southern  boundary  of  the  ESU  that 
contains  the  Illinois  River  winter 
steelhead.  Genetic  and  ocean 
distribution  data  suggest  that  there  is 
substantial  reproductive  isolation 
between  steelhead  populations  from 
north  and  south  of  Cape  Blanco.  Cape 
Blanco  is  also  an  approximate  northern 
boundary  for  the  Klamath  Mountains 
Province,  an  area  of  intense  upwelUng 
in  the  ocean,  the  range  of  the  half- 
pounder  life  history,  and  the  Klamath- 
Rogue  freshwater  zoogeographic  zone. 
Although  Cape  Mendocino  in  California 
is  a  natural  landmark  associated  with 
changes  in  ocean  currents,  and  also 
represents  the  approximate  southern 
limit  of  the  half-pounder  fife  history,  the 
Klamath  River  Basin  forms  the  southern 
boundary  of  the  Klamath  Mountains 
Province  and  the  Klamath-Rogue 
freshwater  fish  zoogeographic  zone. 
Furthermore,  genetic  data  show  a  sharp 
discontinuity  between  steelhead 
populations  from  the  Klamath  River 
Basin  and  those  farther  south.  Based  on 
available  information,  the  BRT 
concluded  that  the  geographic  range  of 
the  ESU  containing  the  Illinois  River 
winter  steelhead  extends  from  the 
vicinity  of  Cape  Blanco  in  southern 
Oregon  to  the  Klamath  River  Basin 
(inclusive)  in  northern  California  (see 
Figure  1). 
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Figure    1.      Geographic   Range   of   the   Klamath  Mountain  Province   Steelhead   ESU. 


BtLUNO  CODE  3510-22-0 


Although  diversity  in  nm-timing  is  an 
important  life  history  characteristic  of 
steelhead  within  this  ESU,  and  this 
diversity  may  be  in  part  genetically 
based,  there  is  little  direct  information 
about  the  degree  of  reproductive 
isolation  between  identified  runs  within 
the  Klamath  Mountains  Province. 
Furthermore,  previous  genetic  studies 
have  failed  to  find  consistent  genetic 
differences  between  run-types  within 
individual  regions,  and  suggest  that 
summer-  and  winter-run  steelhead  are 
not  independent,  monophyletic  groups 
over  broad  geographic  regions.  Based  on 
available  evidence,  the  BRT  concluded 
that  all  steelhead  runs  (those  termed 
summer-,  fall-,  and  winter-run)  within 
the  identified  geographic  boundaries 
should  be  considered  together  as  one 
ESU.  and  therefore  a  species,  as  defined 
under  die  ESA. 

Status  of  the  Klamath  Mountains 
Province  ESU 

NMFS  uses  a  niunbcr  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU.  including: 
(1)  Absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution,  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat.  (3) 
trends  in  abimdance,  (4)  natural  and 
human-influenced  factors  that  cause 
variabihty  in  survival  and  abundance, 
(5)  possible  threats  to  genetic  integrity 
(e.g..  from  strays  or  outplants  from 
hatchery  programs),  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU. 

During  consideration  of  the  ESU 
status,  the  BRT  evaluated  both 
qualitative  and  quantitative  information. 
Recent  qualitative  analyses  of  the  status 
of  steelhead  stocks  within  the  Klamath 
Mountains  Province  have  been 
conducted  by  agencies  and  conservation 
groups  (Nehlsen  ct  al.  1991;  Nickelson 
et  al.  1992;  U.S.  Forest  Service  1993a.b; 
McEwan  and  Jackson  1994).  Most 
winter  steelhead  stocks  in  the  region  are 
considered  to  be  depressed  and/or 
dechning.  Of  the  exceptions  (those  from 
the  Rogue,  Winchuck,  Smith,  and 
subbasins  of  the  Klamath  and  Trinity 
Rivers),  most  are  heavily  inflvienred  by 
hatchery  production.  Only  the  Smith 
River  appears  to  have  healthy  and 
largely  natural  production  of  winter-nin 
steelhead  in  this  region.  The  best 
assessment  of  any  summer  steelhead 
stock  in  this  region  is  depressed,  and 
most  were  considered  to  be  at  moderate 
to  high  risk  of  extinction. 

Quantitative  evaluations  included 
comparisons  of  current  and  hi.storic 


abundance  of  steelhead.  Because 
historical  abtmdance  information  for  the 
Klamath  Mountains  Province  ESU  is 
largfily  anecdotal,  coastwido  abundance 
trends  provide  a  larger  perspective  for 
this  review.  Rough  estimates  of  total 
co.istwide  steelhead  abundance  made  in 
1972  and  1987  suggested  significant 
declines  (Shcppard  1972,  Light  1987). 
However,  by  all  accounts,  there  has 
been  significant  replacement  of  natural 
production  with  hatchery  fish.  Over  a 
large  region  (British  Columbia, 
Washington,  and  Oregon),  steelhead 
stocks  (both  natural  and  hatchery)  have 
exhibited  recent  decreases  in  sur\'ival 
that  may  be  due,  in  part,  to  climate  and 
ocean  production. 

Historical  abundance  information  for 
the  Klamath  Mountains  Province  ESU  is 
largely  anecdotal.  Within  this  area, 
time-series  data  are  available  for  most 
populations  only  since  1970.  The  BRT 
compiled  and  analyzed  available 
information  to  provide  summary 
statistics  of  spawning  abundance.  Not 
all  summary  statistics  were  available  for 
all  populations. 

NMFS  policy,  as  stated  in  "Pacific 
Salmon  and  the  Definition  of  "Species" 
under  the  ESA,"  focu.ses  on  viability  of 
natural  populations,  and  notes  that  an 
ESU  is  not  healthy  unless  a  viable 
population  exists  in  the  natural  habitat. 
The  BRT  attempted  to  distinguish 
between  naturally  produced  fish  and 
hatchery  produced  fish.  Total 
abundance  (including  hatchery 
populations)  varies  widely  among 
populations  within  the  proposed  ESU. 
with  several  populations  having  run 
sizes  of  10,000  or  more  fish.  The  heavily 
hatchery-influenced  summer-run 
steelhead  population  from  the  Klamath 
River  may  total  100.000  or  more  fish.  At 
the  other  extreme,  a  number  of 
populations  have  less  than  1  .V.OO 
spawners  per  year. 

Estimates  of  percent  annual  change  in 
run  size  indicate  that  most  of  the 
steelhead  populations  in  the  Klamath 
Mountains  Province  are  in  signifi(  ant 
decline,  even  with  hatchery  production 
included.  The  BRT  considered  that  this 
asse.ssmont  may  be  infiuenccd  by  the 
recent  roast  wide  decreases  in  steelhead 
survival  (due  to  climate  and  ocean 
conditions).  However,  excluding  recent 
years  from  the  trend  analysis  did  no! 
substantially  change  overall  conclusions 
for  the  stocks  considered  here. 

Natural  steelhead  production  was 
roughly  indexed  using  natural  return 
nitios.  This  index  is  an  estimate  of  the 
ratio  of  naturally  produced  spawners  in 
one  generation  to  total  spawners  (both 
hatchery  and  naturally  produced)  in  the 
previous  generation.  Natural  production 
of  all  winter-,  summer-,  and  fall-mn 


steelhead  within  the  Klamath 
Mountains  Province  appears  to  be  below 
replacement  for  all  populations  for 
which  the  BRT  had  sufficient 
quantitative  information.  Considering 
the  qualitative  as.sessments,  there  is 
little  reason  to  believe  that  other 
populations  are  in  belter  condition 
(with  the  exception  of  the  Smith  River 
winter-run  steelhead).  Based  on  angler 
cntch  data,  Illinois  River  winter 
steelhead  (the  nalural  population  in 
southern  Oregon  with  the  least  hatchery 
influence)  have  declined  at  an  avcmgu 
rat(^  of  about  10  percent  annually  for  the 
last  20  years.  With  this  analysis,  the 
BRT  was  unable  to  demonstrate  that  any 
steelhead  populations  in  the  Klamath 
Mountains  Province  are  naturally  self- 
sustaining. 

Summary  of  Factors  Affecting  the 
Species 

.Section  2(a)  of  the  ESA  states  that 
various  species  offish,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
e(,onomic  growth  and  development 
untempered  by  adequate  concern  and 
conservation.  Section  4(a)(1)  of  the  E.SA 
and  the  listing  regulations  (50  Cf'R  part 
424)  set  forth  procedures  for  listing 
species.  NMFS  must  determine,  through 
the  regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutihzation  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Ciirtnihnent  of  its  Habitat  or  lUn);;t' 

Logging,  mining,  agrir.ultund 
.ictivities  (eg.,  livestock  g.'azing),  and 
water  withdrawals  have  lik(;ly 
contributed  to  the  dec  line  of  .stfelhead 
popiilations  within  the  Klamath 
Mniintains  Province  ESU  Roinoval  of 
trees  within  the  riparian  zone  of  streams 
in  the  Klaniath  Mountains  Province  has 
re.sulted  in  increased  simimcr  w.iler 
teniptTatures  nixi  has  eliniinatni  the 
potential  for  trees  to  fall  uito  streanis. 
Large  woody  material  in  streams  uin 
provide  cover,  shade,  and  create  pools; 
these  habitat  features  are  required  liy 
juvenile  steelhead.  Logging  activities, 
and  the  associated  road  networks,  can 
result  in  soil  erosion  anri  scdiir.ontation 
of  streams.  Livestock  grazing  can 
eliminate  .strenmside  vewtation  and 
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prevent  riparian  species  from  growing  to 
maturity,  resulting  in  shallow,  warm 
streams  that  are  not  suitable  for  juvenile 
and  adult  steelhead.  Water  withdrawals 
reduce  stream  flow,  sometimes  during 
critical  periods,  and  can  contribute  to 
high  water  temperature  problems. 
In  the  Klamath  and  Rogue  River 
.  Basins,  dams  without  Hsh  passage 
facilities  have  decreased  the  amount  of 
habitat  available  for  steelhead,  and  may 
have  contributed  to  the  decrease  in 
Klamath  Mountains  Province  steelhead 
populations.  There  are  also  fish  passage 
concerns  regarding  dams  with 
inadequate  fish  passage  facilities. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Education 
Purposes 

Klamath  Mountains  Province 
steelhead  are  not  currently  targeted  for 
commercial  harvest,  and  scientific  and 
educational  programs  have  had  little  or 
no  impact  on  Klamath  Mountains 
Province  steelhead  populations. 
However,  steelhead  are  popular 
gamefish  throughout  the  Pacific 
Northwest  and.  in  some  locations, 
recreational  fishing  may  contribute  to 
the  general  decline  of  steelhead 
populations.  Also,  poaching  may  pose 
an  additional  threat  to  some  depressed 
populations  of  adult  steelhead. 
Summer-run  steelhead  are  particularly 
susceptible  to  poaching  activity  because 
of  holding/resting  behavior  in  deep 
pools. 

C.  Disease  or  Predation 

Disease  is  not  believed  to  be  a  major 
factor  contributing  to  the  decline  of 
steelhead  populations  in  the  Klamath 
Mountains  Province.  Declines  in  some 
summer  steelhead  populations  are 
reportedly  due,  in  part,  to  predation  by 
marine  mammals  (Nehlsen  et  al.  1991). 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Early  mechanisms  regulating  local 
mining  and  timber  harvest  activities  in 
the  Klamath  Mountains  Province  clearly 
were  inadequate.  Early  mining  practices 
were  particularly  destructive  in  portions 
of  the  Rogue  and  Trinity  River  (a 
tributary  of  the  Klamath  River) 
watersheds.  Although  most  of  these 
particularly  destructive  mining  and 
timber  harvest  activities  no  longer 
occur,  land  management  activities  still 
contribute  to  adverse  habitat 
modifications. 

The  continued  decline  of  Klamath 
Mountains  Province  steelhead  suggests 
that  management  plans  and  practices 
followed  by  the  U.S.  Forest  Service 
(USPS).  Bureau  of  Land  Management 
(ELM).  Oregon  Department  of  Fish  and 


Wildlife,  and  California  Department  of 
Fish  and  Game  have  not  provided 
adequate  protection  for  this  species.  A 
Federal  interagency  cooperative 
program,  the  Record  of  Decision  for 
Amendments  to  USPS  and  BLM 
Planning  Documents  Within  the  Range 
of  the  Spotted  Owl  (the  Forest  Plan, 
April  1994).  has  recently  been 
implemented  to  provide  a  coordinated 
land  management  direction  for  the  lands 
administered  by  USPS  and  BLM  within 
the  range  of  the  northern  spotted  owl. 
which  includes  the  Klamath  Mountains 
Province.  While  the  extent  of  protection 
provided  by  the  Forest  Plan  is  not  yet 
known,  its  region-wide  management 
direction  will  amend  existing 
management  plans,  including  Forest 
Plans,  Regional  Guides,  Timber  Sale 
Plans,  and  Resource  Management  Plans 
for  lands  within  the  range  of  the 
northern  spotted  owl.  As  part  of  the 
Forest  Plan,  implementation  of  the 
Aquatic  Conservation  Strategy  (ACS) 
may  help  reverse  the  trend  of  aquatic 
ecosystem  degradation  and  contribute 
toward  fish  habitat  recovery. 
Coordination  between  the  Federal  land 
management  agencies  and  NMFS,  the 
Environmental  Protection  Agency,  and 
the  U.S.  Fish  and  Wildhfe  Service 
should  ensure  that  the  ACS  objectives 
are  achieved. 

Steelhead  are  popular  gamefish 
throughout  the  Pacific  Northwest  and, 
in  some  locations,  recreational  fishing 
may  contribute  to  the  general  decline  of 
Klamath  Mountains  Province  steelhead 
populations.  Existing  harvest 
regulations  may  not  be  adequate  to 
protect  a  substantial  portion  of  the 
Klamath  Mountains  Province's  juvenile 
and  adult  steelhead  populations  from 
ovenitilization  by  recreational  anglers. 

E.  Other  NnturaJ  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Drought  conditions  may  contribute  to 
reduced  Klamath  Mountains  Province 
steelhead  production.  In  general, 
drought  conditions  have  existed  in 
southern  Oregon  since  1977. 

Unusually  warm  ocean  surface 
temperatures  and  associated  changes  in 
coastal  currents  and  upwelling,  known 
as  El  Niiio  conditions,  have  occurred  in 
recent  years  and  resulted  in  ecosystem 
alterations  such  as  reductions  in 
primary  and  secondary  productivity  and 
changes  in  prey  and  predator  species 
distributions.  Based  on  fish  distribution. 
El  Nino  conditions  may  affect 
individual  salmonid  populations 
differently.  For  example,  during  El  Nino 
conditions,  chinook  salmon  stocks  that 
rear  in  ocean  areas  south  of  Vancouver 
Island  generally  survive  at  a  lower  rate 
than  chinook  salmon  stocks  that  inhabit 


northerly  ocean  areas  (Johnson  1988). 
As  there  is  some  evidence  that  steelhead 
originating  from  south  of  Cape  Blanco 
rarely  migrate  north  of  Cape  Blanco, 
Klamath  Mountains  Province  steelhead 
populations  may  be  particularly 
susceptible  to  the  adverse  affects  of  El 
Nino  conditions. 

Artificial  propagation  has,  in  some 
cases,  impacted  Klamath  Mountains 
Province  steelhead  populations. 
Potential  problems  associated  with 
hatchery  programs  include  genetic 
impacts  on  indigenous  wild 
populations,  difficulty  in  determination 
of  wild  run  status  due  to  incomplete 
marking  of  hatchery  releases,  and 
replacement  (rather  than 
supplementation)  of  wild  stocks  through 
continued  annual  introductions  of 
steelhead. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4(b)(1)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

Based  on  its  assessment  of  the  best 
scientific  and  commercial  information 
available,  NMFS  determines  that  all 
Klamath  Mountains  Province  steelhead 
populations  (i.e.,  summer-,  fall-,  and 
winter-run)  constitute  an  ESU  and. 
therefore,  a  "species"  under  the  ESA. 
Estimates  of  percent  annual  change  in 
run  size  indicate  that  most  of  tho 
steelhead  populations  in  the  K;  luuith 
Mountains  Province  are  in  signilicant 
decline.  Although  trends  in  abundance 
of  most  steelhead  populations  within 
the  ESU  have  been  downward,  absolute 
abundance  of  steelhead  in  several 
streams  wifhin  the  proposed  ESU 
remains  fairly  high;  thus  the  BRT 
concluded  that  the  ESU  as  a  whole 
cannot  be  considered  to  be  endangered 
at  this  time.  However,  available 
information  indicates  that  Klamath 
Mountains  Province  steelhead 
populations  are  not  self-sustaining.  If 
present  trends  continue,  there  is  a 
significant  probability  that  the  ESU  will 
become  endangered.  Therefore,  NMFS 
proposes  to  list  all  Klamath  Mountains 
Province  natural  steelhead  (progeny  of 
naturally-spawning  fish)  as  threatened. 
Prior  to  development  of  a  final  rule. 
NMFS  will  continue  to  consider  the 


status  of  steelhead  populations  within 
the  Klamath  Mountains  Province  and 
determine  which,  if  any,  hatchery 
populations  are  essential  for  recovery  of 
listed  steelhead. 

Proposed  Protective  Regulations  and 
Measures 

In  addition  to  the  proposed  listing, 
NMFS  proposes  to  adopt  protective 
measures,  pursuant  to  section  4(d)  of  the 
ESA,  to  prohibit,  with  respect  to 
Klamath  Mountains  Province  natural 
steelhead,  taking,  interstate  commerce, 
import  and  export,  and  the  other 
prohibitions  pursuant  to  section  9  of  the 
ESA  applicable  to  endangered  species, 
with  the  exceptions  provided  by  section 
10  of  the  ESA. 

NMFS  recognizes  that  protective 
regulations  and  recovery  programs  for 
Klamath  Mountains  Province  steelhead 
will  need  to  be  developed  in  the  context 
of  conserving  aquatic  ecosystem  health, 
and  intends  that  Federal  lands  and 
Federal  activities  bear  as  much  of  the 
burden  as  possible  for  conserving  listed 
populations.  However,  steelhead  habitat 
within  this  ESU  occurs  and  can  be 
affected  by  activities  on  state,  tribal  ajid 
private  land.  Non-Federal  landowners 
are  encouraged  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
steelhead  and  to  participate  in  the 
formulation  of  watershed  partnerships 
that  promote  conservation  in 
accordance  with  ecosystem  principles. 
NMFS  will  seek  the  advice  and 
assistance  of  Federal  and  non-Federal 
jurisdictions,  including  tribal  and 
county  governments,  private 
organizations  and  affected  individuals 
in  recovery  plan  development  and 
implementation. 

NMFS  will  identify,  to  the  extent 
kjiown  at  the  time  of  a  final  rule, 
specific  activities  that  will  not  be 
considered  likely  to  result  in  adverse 
impacts  to  listed  Klamath  Mountains 
Province  steelhead.  NMFS  is  soliciting 
recommendations  as  to  what  activities 
should  be  so  identified,  as  well  as  terms 
and  conditions  for  specific  types  of  land 
or  water  use  activities  that  would  avoid 
adverse  impacts  to  listed  steelhead.  The 
activities,  as  modified  by  the 
recommended  terms  and  conditions, 
should  promote  the  conser\'ation  of 
Klamath  Mountains  Province  steelhead. 

Conservation  measures  provided  to 
species  listed  as  threatened  or 
endangered  under  the  ESA  included 
prohibitions  on  taking,  recovery  actions, 
and  Federal  agency  consultation 
requirements.  Recognition  through 
listing  promotes  conservation  actions  by 
Federal  and  state  agencies  and  private 
groups  and  individuals. 


Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  confer  with  NMFS 
on  any  actions  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  and  on  actions 
resulting  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  "Conference"  is  defined  at  50 
CFR  402.02  to  mean  "a  process  which 
involves  informal  discussions  between  a 
Federal  agency  and  the  Service  .  .  . 
regarding  the  impact  of  an  action  on 
proposed  species  or  proposed  critic:al 
habitat  and  recommendations  to 
minimize  or  avoid  the  adverse  effects." 
For  listed  species,  section  7(a)(2) 
requires  Federal  agencies  \r  ensure  that 
activities  they  authorize,  fund,  or 
conduct  are  not  likely  to  jeopardize  the 
continued  e.\istence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  NMFS.  Non-Federal 
entities  requesting  the  incidental  take  of 
listed  species  must  develop  a 
conser^'ation  plan  associated  with  their 
proposed  action.  Prior  to  issuance  of  an 
incidental  take  pennit,  NMFS  must 
review  the  conservation  plan  and 
determine  that  the  proposed  action  will 
not  appreciably  reduce  the  likeUhood  of 
the  survival  and  recovery  of  the  species 
in  the  wild  (see  50  CFR  222.22). 

Examples  of  Federal  actions  that  may 
be  affected  by  this  proposal  include,  but 
are  not  limited  to,  various  Federal  land 
management  agency  activities  (e.g., 
actions  associated  with  timber  harvest, 
mining,  and  grazing),  U.S.  Army  Corps 
of  Engineers  (COE)  Clean  Water  Act 
section  404  pennitting  activities, 
Federal  Energy  Regulatory  Commission 
licenses  for  non-Federal  development 
and  ojjcralion  of  hydropowcr, 
commercial  fishery  management  under 
a  regional  fishery  management  council, 
and  hatchery  operations  authorized, 
carried  out,  or  funded  by  a  Federal 
agency. 

Measures  that  could  be  implemented 
to  help  protect  and  conserve  the  species 
include,  but  are  not  limited  to: 

1 .  All  water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  should  be  enforced  to  prevent 
irrigators  from  exceeding  the  amount  of 
water  to  which  thoy  are  legally  entitled. 

2.  All  irrigation  diversions  affecting 
downstream  migrating  Klamath 
Mountains  Province  steelhead  could  be 
screened.  A  thorough  review  of  the 
impact  of  irrigation  diversions  on 
steelhead  could  be  conducted. 


■i.  Artificial  propagation  could  be 
(.onducted  in  a  manner  minimizing 
impacts  upon  native  populations  of 
steelhead. 

4.  Efforts  could  be  made  to  ensure  that 
adult  passage  facilities  al  dams 
effectively  pass  migrating  salmon 
upstream, 

5.  Evaluation  of  existing  recruationul 
harvest  regulations  could  identify  any 
changes  necessar}-  in  light  of  the 
Klamath  Mountains  Province  steelhead 
status. 

Some  or  all  of  these  measures,  as  well 
as  other  measures  not  enumerated  here, 
may  be  required  to  be  undertaken 
through  the  .section  7  consultation  or 
section  10  permitting  processes  NMFS 
will  also  consider  these  and  dddiliunal 
measures  in  developing  a  recovery  plan 
pursuant  to  section  4(f). 

NMFS  encourages  non-Federal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
NMFS  encourages  the  formulation  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
all  watershed  stakeholders  (i.e..  state, 
tribal,  and  local  governments, 
landowner  representatives,  and  Federal 
and  non-Federal  biologists)  participate 
and  share  the  goal  of  restoring  sleolhnad 
to  the  watersheds.  To  assist  with  such 
efforts,  NMFS,  the  U.S.  Fish  and 
Wildlife  Scr\'ice  and  the  U.S. 
Environmental  Protection  .Agency,  with 
twhniral  assistance  from  the  Natural 
Resources  Conservation  Service,  have 
contracted  a  study  to  provide  let  hnical 
guidance  and  training  to  agency  staff. 
This  guidance  is  intended  to  produce  a 
technical  foundation  and  informational 
support  base  for  fostering  development 
of  conser\'ation  plans  pursuant  to 
section  10  of  the  ESA  and  cooperative 
agreements  with  the  states  of 
Washington,  Oregon,  and  California, 
pursuant  to  section  6  of  the  ESA. 
Furthermore,  NMFS  intends  to  eidist 
non-Federal  jurisdictions,  including 
tribal  and  county  governments,  private 
organizations  and  affected  individuals, 
in  recovery  plan  development  and 
imphinxmt.ition. 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  rwjuir^s 
that,  to  the  extent  prudent  and 
detenninable,  critical  habitat  be 
designated  concurrently  with  the  listing 
of  a  species.  While  NMFS  has 
completed  its  analysis  of  the  biological 
status  of  Klamath  Mountains  Province 
steelhead,  it  has  not  completed  the 
analysis  necessary  for  designating 
critical  habitat.  Therefore,  to  avoid 
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delaying  this  listing  proposal,  NMFS 
will  propose  critical  habitat  in  a 
separate  rulemaking. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  interested  parties  (see  DATES  and 
ADDRESSES)  regarding  the  stock 
composition  and  abundance  of  all 
steelhead  stocks  within  the  Klamath 
Mountains  Province.  NMFS  is  also 
requesting  information  identifying 
specific  areas  that  qualify  as  critical 
habitat  for  Klamath  Mountains  Province 
steelhead  and  the  economic  costs  and 
benefits  of  additional  requirements  of 
management  measures  likely  to  result 
from  designating  critical  habitat. 
Information  about  the  relationship 
between  existing  hatchery  populations 
and  natural  populations  within  the  ESU, 
and  the  relationship  between 
anadromous  and  nonanadromous 
populations  of  O.  mykiss  within  the 
ESU,  is  also  of  great  interest. 

NMFS  is  also  requesting  suggestions 
for  specific  regulations  under  section 
4(d)  of  the  ESA  that  could  apply  to 
Klamath  Mountains  Province  steelhead. 
Suggested  regulations  should  address 
activities,  plans,  or  guidelines  that, 
despite  their  potential  to  result  in  the 
incidental  take  of  listed  fish,  will 
ultimately  promote  the  conservation  of 
this  ESU. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
proposed  ESU,  and,  as  required  under 
the  ESA,  intends  to  complete  a  final  rule 
within  one  year  of  this  proposed  rule. 
The  availability  of  new  information  may 
cause  NMFS  to  re-assess  the  status  of 
this  ESU.  The  final  decision  on  this 
proposal  will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  NMFS,  and 
may  differ  from  this  proposed  rule. 

Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  hsting.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus.  675  F.  2d 
825  (6th  Cir,  1981),  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  environmental  assessment 
requirements  of  National  Environmental 
Pohcy  Act  (48  FR  4413,  February  6. 
1984). 


This  proposed  rule  is  exempt  from 
review  under  E.O.  12866. 
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List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports.  Imports.  Marine  meimmals. 
Transportation. 


Dated:  March  10,  1995. 
Gary  Matlock, 

Program  Management  Officer,  Xational 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

.    2.  In  §  227.4,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  227.4    Enumeration  of  ttireatened 
species. 

•        *        *        •        •  ' 

(g)  Klamath  Mountains  Province 
steelhead  (Oncorhynchus  mykiss). 

[FR  Doc.  95-6459  Filed  3-10-95;  4:47  pm] 
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50  CFR  Part  649 

[Docket  No.  950224059-6059-01 ;  I.D. 
0111 95C) 

RIN  0648-AH36 

American  Lobster  Fishery;  Framework 
Adjustment  2 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  measures 
contained  in  Framework  Adjustment  2 
to  the  American  Lobster  Fishery 
Management  Plan  (FMP).  This  ' 
framework  adjustment  would  change 
the  eligibility  requirements  for  lobster 
limited  access  permits  to  address 
potentially  unequal  standards  for  lobster 
fishers  who  reside  in  different  states. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  March  30, 
1995. 

ADDRESSES:  Comments  on  the  proposed 
rule,  Framework  Adjustment  2,  or 
supporting  documents  should  be  sent  to 
Jon  Rittgers,  Acting  Regional  Director, 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Mark  the 
outside  of  the  envelope  "Comments  on 
Lobster  Framework  2." 

Copies  of  Amendment  5  to  the  FMP, 
including  the  regulatory  impact  review 
(RIR),  initial  regulatory  flexibility 
analysis  (IRFA).  and  final  supplemental 
environmental  impact  statement  (FSEIS) 


are  available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst,  508- 
281-9273. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  eligibility  for  a  Federal 
lobster  limited  access  permit  can  be 
•established  with  a  vessel's  or  a  person's 
state  permit  history  (59  FR  31938,  June 
21.  1994).  Because  the  various  states 
have  not  had  uniform  permitting 
systems,  potentially  unequal  eligibility 
criteria  were  inadvertently  created  for 
lobster  fishers  who  reside  in  different 
states. 

To  qualify  for  a  limited  access 
American  lobster  permit,  which  may  be 
issued  only  to  a  vessel,  the  vessel  or 
vessel  owner  must  have  been  issued  a 
Federal  American  lobster  permit,  or  a 
federally  endorsed  state  lobster  permit, 
and  must  have  landed  American  lobster 
prior  to  March  25,  1991.  Because  this 
rule  would  change  the  qualification 
criteria  for  obtaining  a  limited  access 
American  lobster  permit  for  1995,  it 
would  also  change  the  dates  by  which 
vessel  owners  are  required  to  obtain 
permits.  In  states  with  Federal 
endorsement  programs,  such  as  Maine, 
fishers  who  did  not  own  a  lobster  vessel 
could  use  their  state  permit  to  qualify 
for  a  Federal  limited  access  permit; 
however,  in  other  states  lacking  a 
Federal  lobster  permit  endorsement 
program,  such  as  Rhode  Island,  fishers 
who  did  not  own  a  lobster  vessel  and 
thus  had  no  state  permit  could  not 
qualify  for  a  Federal  limited  access 
permit.  For  example,  a  person  serving  as 
a  crew  member  in  Maine  could 
potentially  qualify  for  a  Federal  limited 
access  permit,  whereas  a  person 
employed  in  the  same  job  on  a  lobster 
boat  licensed  by  Rhode  Island  could  not 
be  eligible.  Such  a  result  could  violate 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  §  1801  et 
seq.,  which  prohibits,  among  other 
things,  discrimination  between 
residents  of  different  states. 

This  proposed  action  would  eliminate 
the  potentially  unequal  eligibility 
criteria  for  lobster  fishers  residing  or 
fishing  in  different  states.  In  order  to 
obtain  a  Federal  limited  access  lobster 
permit,  all  permit  applicants  who  base 
their  eligibility  on  a  federally  endorsed 
state  license  would  be  required  to 
demonstrate  that  they  owned  a  boat  and 
used  it  to  land  lobsters  during  the 
qualification  period.  These  applicants 
would  be  required  to  show  proof  of 


ownership  of  a  fishing  vessel  and  of 
having  landed  lobsters  from  that  vessel 
prior  to  March  25.  1991. 

Sections  of  the  current  regulations 
dealing  with  transferability  of  permit       , 
eligibility  are  written  from  the 
perspective  of  Federal  permits  issued  to 
vessels.  As  a  resuh.  the  regulations  are 
not  directly  applicable  to  the  transfer  of 
eligibility  based  on  federally  endorsed 
state  lobster  permits  that  are  issued  to 
individuals.  To  be  consistent  with  the 
transferability  of  eligibility  associated 
with  federally  permitted  vessels,  this 
rule  proposes  regulatory  language  at 
§649.4(b)(l)(i)(B)(2)  and  (h)(3)(ii)  to 
clarify  that  eligibility  based  on  a 
federally  endorsed  state  lobster  permit 
can  be  transferred  with  the  sale  of  a 
vessel  after  March  25.  1991,  if  the  intent 
to  transfer  such  rights  is  verified  by 
credible  written  evidence. 

This  adjustment  is  proposed  through 
the  framework  process  (§  649.43)  and  is 
within  the  scope  of  analyses  contained 
in  Amendment  5  and  the  FSEIS. 
Supplemental  rationale  and  analvscs  of 
expected  biological  effects,  economic 
impacts,  impacts  on  employment,  and 
safety  concerns  are  contained  within  the 
supporting  documents  for  Framework 
Adjustment  2  (see  ADDRESSES) 

The  New  England  Fishery 
Management  Council  (Council)  followed 
the  framework  procedure  codified  in  .50 
CFR  part  649.  subpart  C,  when  making 
adjustments  to  the  FMP,  by  dcvolopinn 
and  analyzing  the  actions  at  two 
Council  meetings,  on  September  21-22 
and  October  28-29, 1994.  Howover. 
because  this  action  was  initiated  at  the 
first  of  these  meetings  without  adequate 
notice  to  the  public,  the  Council 
recommended  that  NMFS  publish  the 
measures  contained  in  Framework 
Adjustment  2  as  a  proposed  rule  lo 
ensure  that  the  public  is  affordod 
sufficient  prior  notice  and  an 
opportunity  for  comment. 

In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  solicited  by  the 
Council  during  its  September  21-22  and 
October  28-29,  1994,  meetings.  No 
comments  were  received  on  the 
pronosed  adjustpient. 

Tnis  rule  also  proposes  several  minor 
modifications  to  §§  649. 4(p)  and  (q)  to 
ease  the  public's  administrative  burden 
and  to  conform  the  requirement  to  the 
Council's  recommendation. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce  has  certified  to  the  Chief 
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Counsel  for  Advocacy,  Small  Business 
Administration,  that  this  proposed  rule, 
if  promulgated  in  final,  would  not  affect 
a  substantial  number  of  small  entities. 
The  proposed  rule  will  affect  only  those 
fishers  who  base  their  application  for  a 
Federal  limited  access  lobster  permit  on 
a  federally  endorsed  state  permit  and 
who  purchased  a  boat  since  the  March 
25.  1991,  control  date.  The  analysis 
concludes  that  no  more  than  13.6 
percent  of  the  total  number  of  fishers 
meet  both  criteria.  It  is  not  possible  to 
know  how  many,  if  any,  of  these  fishers 
will  actually  apply  for  a  permit.  As  a 
result,  a  Regulatory  Flexibility  Analysis 
was  not  prepared. 

List  or  Subjects  in  50CFR  Part  649 

Fisheries.  Reporting  and 
recordkeeping  requirement^. 

Dated:  March  10.  1995. 
Gary  Matlock, 

Program  Managprnent  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  649  is  proposed 
to  be  amended  as  follows: 

PART  64&-AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §649.4,  the  first  sentence  of 
paragrap.h  (a)(1).  the  first  sentence  of 
paragraph  (b)  introductory  text,  and 
paragraphs  (b)(lKi).  (b)(2)(i).  (b)(3).  (p), 
and  (q)  are  revised;  and  paragraph 
(b)(2)(iii)  is  added  to  read  as  follows: 

§  649.4    Vessel  permits. 

(a)  •  •  * 

(1)  Through  April  30,  1995.  any  vessel 
of  the  United  States  fishing  for 
American  lobster  in  the  EEZ  must  have 
been  issued  and  carry  onboard  a  valid 
permit  required  by  or  issued  under  this 
part.  *  •  • 

(b)  *  •  •  From  May  1.  1995,  through 
December  31.  1999,  any  vessel  of  the 
United  States  that  fishes  for.  possesses, 
or  lands  American  lobster  in  or 
harvested  from  the  EEZ  must  have  been 
issued  and  carry  onboard  a  valid 
Federal  limited  access  American  lobster 
permit.  *  *  * 

(!)•  *  * 

(i)  To  be  eligible  for  a  limited  access 
permit  for  1995,  a  vessel  or  the  permit 
applicant  mu.st  meet  one  of  the 
following  criteria: 


(A)  The  vessel  was  issued  a  Federal 
American  lobster  permit  and  landed 
American  lobster  while  in  possession  of 
the  lobster  permit  prior  to  March  25. 
1991; or 

(B)  Either.  [1]  The  permit  applicant 
was  issued  a  federally  endorsed  state 
American  lobster  permit,  and  landed 
American  lobster  prior  to  March  25. 
1991.  and  owned  a  vessel  that  landed 
American  lobster  while  in  possession  of 
the  lobster  permit  prior  to  March  25. 
1991; or 

(2)  The  vessel  was  owned  by  a  person 
who  landed  lobster  prior  to  March  25, 
1991,  while  in  possession  of  a  valid 
federally  endorsed  state  American 
lobster  permit,  and  the  vessel  was 
transferred  to  the  current  vessel  owner 
in  accordance  with  the  exception  to  the 
presumption  specified  in  paragraph 
(b)(3){ii)  of  this  section;  or 

(C)  The  permit  applicant  owned  a 
vessel  that  Utts  under  written  agreement 
for  construction  or  for  re-rigging  for 
directed  American  lobster  fishing  as  of 
March  25,  1991,  and  the  vessel  was 
issued  a  Federal  American  lobster 
permit,  or  the  vessel  applicant  was 
issued  a  federally  endorsed  state 
American  lobster  permit,  prior  to  March 
25,  1992.  and  the  vessel  landed  lobster 
while  in  possession  of  that  permit;  or 

(D)  The  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  set  forth  in 
paragraphs  {b)(U(i)(A).  (B).  (C).  or  (D)  of 
this  section. 

*        •        >        •        • 

(2)*'* 

(i)  To  be  eligible  to  renew  or  apply  for 
a  limited  access  lobster  permit  after 
1995.  a  vessel  or  permit  applicant  must 
have  been  issued  either  a  limited  acq|ss 
lobster  permit  or  a  confirmation  of 
permit  history  for  the  preceding  yecu^.  or 
a  vessel  must  be  assuming  a  valid 
limited  access  American  lobster  permit 
or  permit  history  confirmation  from  the 
preceding  year.  If  more  than  one 
applicant  claims  eligibility  to  apply  for 
a  limited  access  American  lobster 
permit  based  on  one  fishing  and  permit 
history,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
the  limited  access  permit  or  permit 
history  confirmation. 
***** 

(iii)  A  limited  access  A.merican  lobster 
permit  for  1996  will  not  be  issued 
unless  an  application  for  such  permit  is 
received  by  the  Regional  Director  on  or 
before  December  31. 1996. 

(3)  Change  in  ownership,  (i)  The 
fishing  and  permit  history  of  a  vessel 


that  qualifies  under  paragraphs 
(b)(l)(i)(A)  and  (C)  of  this  section  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold  or  otherwise 
transferred,  unless  there  is  a  written 
agreement,  signed  by  the  transferor/ 
seller  and  transferee/buyer,  or  other 
credible  written  evidence,  verifying  that 
the  transferor/seller  is  retaining  the 
vessel  fishing  and  permit  history  for 
purposes  of  replacing  the  vessel. 

(ii)  The  fishing  and  permit  history  of 
a  vessel  owner  and  a  vessel  that 
qualifies  under  paragraphs  (b)(l)(i)(B) 
and  (C)  of  this  section  is  presumed  to 
remain  with  such  owner  for  any 
transfers  of  the  vessel  before  and 
including  March  25,  1991;  and  for  any 
transfers  of  ownership  of  the  vessel  after 
March  25,  1991,  the  fishing  and  permit 
history  necessary  to  qualify  for  a  limited 
access  lobster  permit  under  paracraphs 
(b)(l)(i)(B)  and  (C)  of  this  section  is 
presumed  to  remain  with  the  last  owner 
of  the  vessel  as  of  or  prior  to  March  25, 
1991,  unless  there  is  a  written 
agreement,  signed  by  the  transferor/ 
seller  and  transferee/buyer,  or  other 
credible  written  evidence,  verifying  that 
the  transferor/seller  is  transferring  the 
fishing  and  permit  history  of  a  vessel 
necessary  to  qualify  for  a  limited  access 
lobster  permit  under  paragraph 
(b)(l)(i)(B)  of  this  section  to  the 
transferee/buyer. 
*        *        •        *        • 

(p)  Limited  access  American  lobster 
permit  renewal.  To  apply  for  a  limited 
access  American  lobster  permit  in  1995. 
a  completed  application  must  be 
received  by  the  Regional  Director  by 
December  31,  1995.  Failure  to  renew  a 
limited  access  American  lobster  permit 
or  confirmation  of  permit  history  in  any 
year  bars  the  renewal  of  such  in 
subsequent  years. 

(q)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
American  lobster  permits.  If  a  vessel's 
limited  access  American  lobster  permit 
or  confirmation  of  permit  history  is 
voluntarily  relinquished  to  the  Regional 
Director,  or  abandoned  through  failure 
to  renew  or  otherwise,  no  limited  access 
American  lobster  permit  or  conHrmation 
of  permit  history  may  be  re-issued  or 
renewed  based  on  that  vessel's  history, 
or  to  any  vessel  relying  on  that  vessel's 
history. 
[FR  Doc.  9'i-C451  Filed  3-15^95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Bear  Creek  Watershed,  Jackson 
County,  Oregon 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
the  Natural  Resources  Conservation 
Service  Guidelines  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agricuhure,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  Bear 
Creek  Watershed,  Jackson  County, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Graham,  State  Conservationist. 
Natural  Resources  Conservation  Service. 
101  SVV  Main  St.,  Suite  1300.  Portland, 
Oregon  97204-3221,  telephone  (503) 
414-3201. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Bob  Graham,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  concerns  a  plan  for 
improved  agricultural  water 
management  on  irrigated  lands  to  rectify 
water  quality  problems  including 
fishery  habitat,  and  for  improved 
watershed  protection.  Alternatives 
under  consideration  to  reach  these 
objectives  include  conservation  land 
treatment  and  improved  water  delivery 
systems  for  agricultural  water 


management  and  fisheries 
enhancement. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement.  A 
meeting  will  be  held  as  8:00  am, 
Thursday,  March  30,  1995,  at  the  Red 
Lion  Inn,  200  North  Riverside,  Medford, 
Oregon,  to  determine  scope  of  the 
evaluation  of  the  proposed  action. 
Further  information  may  be  obtained 
from  Bob  Graham,  State  Conser\'ationist, 
at  the  above  address  or  telephone  (503) 
414-3201. 

(This  activity  is  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  under  No. 
10.904-Watershed  Protection  and  Flood 
Prevention-and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  March  6,  1995. 
Bob  Graham, 
Slate  Conservationist. 
[FR  Doc.  95-6500  Filed  3-15-95:  8:45  am) 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  10,  1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
pubHshed.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 


from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-\V  Admin. 
Bldg.,  Washington.  D.C  20250,  (202) 
690-2118. 

Revision 

•  National  AgricuUural  Statistics 
Service 

Fruits,  Nuts,  and  Specialty  Crops 
Business  or  other  for-profit;  Farms; 

50,183  responses;  14.764  hours 
Larry  Gambrell  (202)  720-5778 

Extension 

•  Forest  Service 
Landownership  Adjustments  (35  CFR 

254,  Subpart  A — Land  Exchanges) 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  298  responses;  596  hours 
Mike  Williams  (202)  205-1347 

•  Forest  Service 

Application  for  Permit;  Non-Federal 

Commercial  Use  of  roads 
Restricted  by  Order 
FS-7700-40' 
Business  or  other  for-profit;  2,000 

responses;  500  hours 
David  A.  Badger  (202)  205-1424 
Larry  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
|FR  Doc.  95-6506  Filed  3-15-95;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-810] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Final 
Negative  Critical  Circumstances 
Determination:  Disposable  Pocket 
Lighters  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  16,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Boyland  or  Susan  Strumbel, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
D.C.  20230;  telephone  (202) 482-4198 
and  482-1442.  respectively. 

Final  Determination 

We  determine  that  disposable  pocket 
lighters  from  Thailand  are  being,  or  are 
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likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930  (the 
"Act"),  as  amended.  The  estimated 
margins  of  sales  at  less  than  fair  value 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  October  24.  1994 
preliminary  determination  (59  FR  53414 
(October  24,  1994)),  the  following  events 
have  occurred: 

Between  October  24  and  October  28. 
1994,  we  conducted  verification  of  the 
questionnaire  responses.  On  October  3 1 , 
1994.  petitioner  requested  a  public 
hearing.  Respondent  requested  that  the 
Department  postpone  its  final 
determination  in  this  investigation  on 
November  2,  1994.  On  November  16, 

1994,  the  Department  published  its 
notice  of  postponement  of  the  final 
determination  (59  FR  59211). 

On  February  1, 1995,  petitioner  filed 
a  critical  circumstances  allegation.  The 
Department  issued  a  preliminary 
negative  critical  circumstances 
determination  on  March  3,  1994. 

On  February  13  and  February  21, 

1995.  petitioner  and  respondent  filed 
case  and  rebuttal  briefs,  respectivejy.  Oh 
February  28,  1995,  the  Department  held 
a  public  hearing. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refiUable,  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquified  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  Fahrenheit 
(24  degrees  Celsius)  exceeds  a  gage 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
( "HTSUS").  Refillable.  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POl")  is 
December  1.  1993  through  May  31. 
1994. 

Critical  Circumstances 

Petitioner  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  disposable  lighters  from 
Thailand.  In  our  determination  on 
March  3, 1995,  pursuant  to  section 


733(e)(1)  of  the  Act  and  19  CFR  353.16. 
we  analyzed  the  allegations  using  the 
Department's  standard  methodology. 

On  March  6.  1995,  both  petitioner  and 
respondent  submitted  comments  with 
regard  to  the  Department's  preliminary 
negative  critical  circumstances 
determination.  In  addition  to  submitting 
general  comments,  petitioner  also 
provided  Port  Import  and  Export 
Reporting  Services  ("P.I.E.R.S.")  data 
(see.  Exhibit  C  of  petitioner's  March  6, 
1995  submission)  in  order  to  show  that 
Thai  Merr>''s  shipments  have  dropped 
off  dramatically  since  the  Department's 
preliminary  affirmative  determination  of 
sales  at  less  than  fair  value  ("LTFV"). 
According  to  petitioner,  the  decline  in 
imports  of  subject  merchandise  from 
Thailand  subsequent  to  the  post-petition 
period  indicates  that  critical 
circumstances  exist. 

With  respect  to  the  additional 
information  supplied  by  petitioner,  we 
note  that  the  Department's  analysis  of 
critical  circumstances  compared  data 
covering  December  1.  1993  through 
April  30.  1994  (the  "pre-petition 
period")  with  data  covering  May  1. 1994 
through  September  30,  1994  (the  "post- 
petition  period").  As  noted  in  the 
preliminary  negative  critical 
circumstances  determination,  the 
Department  considered  the  post-petition 
period  to  be  the  first  day  of  the  month 
of  initiation  through  the  period 
immediately  prior  to  the  preliminary 
determination  of  sales  at  LTFV.  While 
the  data  submitted  by  petitioner  show 
that  shipments  have  declined 
subsequent  to  the  Department's 
preliminary  LTFV  determination,  our 
analysis,  and  the  critical  circumstances 
allegation  itself,  is  based  on 
respondent's  actions  prior  to  the 
preliminary  LTFV  determination. 
Accordingly,  while  we  have  examined 
the  additional  information  provided  by 
petitioner,  it  does  not  alter  our  original 
analysis  (see,  February  27.  1995 
Memorandum  to  Susan  H.  Kuhbach. 
Director.  Office  of  Countervailing 
Investigations  from  David  R.  Boyland, 
Case  Analyst.  Office  of  Countervailing 
hivestigations).  In  the  absence  of 
information  that  would  alter  our 
original  analysis,  we  determine  that 
critical  circumstances  do  not  exist. 

Class  or  Kind  of  Merchandise 

The  Department  considers  standard 
and  child-resistant  lighters  to  be  one 
class  or  kind  of  merchandise  (see. 
Interested  Party  Comments.  Comment 
1). 

Product  Comparisons 

We  have  continued  to  treat  standard 
lighters  sold  in  the  home  market  as 


similar  to  child-resistant  lighters,  and 
identical  to  standard  lighters  sold  in  the 
United  States  (see.  Interested  Party 
Comments.  Comment  2).  For  the  U.S. 
sales  compared  to  home  market  sales  of 
similar  merchandise,  we  made  an 
adjustment,  pursuant  to  19  CFR  353.57, 
for  physical  differences  in  merchandise. 

Level  of  Trade 

For  the  preliminary  determination, 
respondent  argued  that,  since  Thai 
Merry  sells  to  large  national  distributors 
in  the  United  States,  the  home  market 
sales  used  for  comparison  purposes 
should  be  limited  to  those  sales  made  to 
the  single  national  distributor  in  the 
home  market.  The  Department,  in  its 
preliminary  determination,  stated  that 
the  information  submitted  by  the 
respondent  did  not  justify 
distinguishing  between  the  national 
distributor  in  the  home  market  and 
other  distributors. 

Although  the  Department  gave 
respondent  the  opportunity  to  provide 
additional  information  to  substantiate 
its  claim  that  there  is  a  distinct  national 
distributor  level  of  trade  in  the  home 
market,  respondent  declined  to  do  so. 
Moreover,  at  verification,  we  learned 
that  respondent's  division  of  customers 
into  either  the  retail  level  of  trade  or  the 
distributor  level  of  trade  was  based 
solely  on  the  volume  of  lighters 
purchased  by  home  market  customers. 

The  Department  analyzes  levels  of 
trade  based  on  the  differences  in 
functions  performed  by  the  seller  or 
differences  in  the  category  of  customer. 
In  this  case,  however,  respondent  based 
its  level  of  trade  claim  solely  on 
differences  in  quantities  purchased. 
Therefore,  we  have  not  performed  a 
level  of  trade  analysis. 

We  note,  however,  that  there  are 
substantial  differences  in  quantities 
ordered  by  U.S.  and  home  market 
customers.  Moreover,  within  the  home 
market,  sales  are  made  in  a  wide  range 
of  quantities  and  with  larger  quantities 
being  sold  at  lower  prices.  In 
accordance  with  19  CFR  353.55.  wo 
have  identified  the  largest  home  market 
transactions  and  have  compared  those 
with  sales  to  the  United  States. 

Fair  Value  Comparisons 

To  determine  whether  Thai  Merry's 
sales  for  export  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price 
C'USP")  to  the  foreign  market  value 
("FMV").  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

We  made  revisions  to  Thai  Merry's 
reported  data,  where  appropriate,  based 
on  verification  findings. 


United  States  Price 

Because  Thai  Merry's  U.S.  sales  of 
disposable  pocket  lighters  were  made  to 
unrelated  purchasers  prior  to 
importation  into  the  United  States,  and 
the  exporter's  sales  price  methodology 
was  not  indicated  by  other 
circumstances,  in  accordance  with 
section  772(b)  of  the  Act,  we  based  USP 
on  the  purchase  price  ("PP  ")  sales 
methodology.  We  calculated  Thai 
Merry's  PP  sales  based  on  packed.  GIF 
prices  to  unrelated  customers  in  the 
United  States. 

We  made  deductions  to  the  U.S.  price, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage/handling 
expenses,  marine  insurance,  and  ocean 
freight.  In  calculating  the  imputed  U.S. 
credit  expense,  we  used  the  borrowing 
rate  in  the  United  States  on  short-term 
dollar-denominated  loans  (see. 
Interested  Party  Comments,  Comment 
11).  For  a  further  discussion  of  the 
Department's  treatment  of  U.S.  credit 
expense,  please  see  Memorandum  to 
Barbara  R.  Stafford,  Deputy  Assistant 
Setretary,  Investigations  from  Susan  H. 
Kuhbach,  Director,  Office  of 
Countervailing  Investigations. 
(September  26, 1994)  on  file  in  room  B- 
099  of  the  U.S.  Department  of 
Commerce. 

In  accordance  with  Section 
772(d)(1)(B)  of  the  Act,  we  made  an 
addition  to  the  U.S.  price  for  the  amount 
of  import  duties  imposed  but  not 
collected  on  inputs.  We  also  made  an 
adjustment  to  U.S.  price  for  VAT  taxes 
paid  on  the  comparison  sales  in 
Thailand,  in  accordance  with  our 
practice,  pursuant  to  the  Court  of 
International  Trade  ("CIT")  decision  in 
Federal-Mogul,  et  al  versus  United 
States,  834  F.  Sup.  1993.  See. 
Preliminary  Antidumping  Duty 
Determination  and  Postponement  of 
Final  Determination;  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  from  Japan,  59  FR 
16177, 16179  (April  6,  1994).  for  an 
explanation  of  this  tax  methodology. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  ser\'e  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  As  a  result,  we  determined  that 
the  home  market  was  viable. 

We  calculated  FMV  based  on 
delivered  prices,  inclusive  of  packing,  to 
customers  in  the  home  market.  From  the 
delivered  price,  we  deducted  home 


market  packing  and  added  U.S.  packing 
costs. 

Pursuant  to  section  773(a)(4)(B)  of  the 
Act  and  19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale-adjustments  for 
differences  in  movement  charges 
between  shipments  to  the  United  States 
and  shipments  in  the  home  market.  We 
also  made  circumstance-of-sSle- 
adjustments  for  differences  in 
advertising  expenses,  and  direct  selling 
expenses,  including  payments  made  by 
Thai  Merry  to  a  third  party.  With 
respect  to  the  home  market  credit 
expense,  we  have  attributed  this 
expense  to  only  those  home  market 
sales  identified  as  "credit  sales." 
Additionally,  we  note  that  respondent 
provided  a  value-based  allocation  for 
advertising  expense  in  its  home  market 
sales  listing.  We  have  substituted 
respondent's  value-based  allocation 
with  a  per  unit  advertising  expense  for 
the  final  determination. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales,  cost  and 
financial  records,  and  selection  of 
original  source  documentation  used  in 
making  our  final  determination. 

Interested  Party  Comments 

Comment  1:  Respondent  argues  that 
since  standard  lighters  can  no  longer  be 
imported  into  the  United  States  because 
of  a  Consumer  Product  Safety 
Commission  ("CPSC")  regulation  which 
came  into  effect  after  the  POI,  standard 
lighters  and  child-resistant  lighters 
should  be  considered  two  separate 
classes  or  kinds  of  merchandise.  In 
support  of  its  arguments,  respondent 
has  outlined  differences  between 
standard  and  child-resistant  lighters 
relevant  to  the  Diversified  Products 
criteria  (see.  Diversified  Product 
Corporation  versus  United  States,  582  F. 
Supp.  887  CIT  1983).  These  differences 
are  summarized  as  follows:  (1)  The 
differences  in  physical  characteristics 
are  minor.  However,  the  fact  that  child- 
resistant  lighters  can  be  legally 
imported,  while  standard  lighters 
cannot,  makes  these  differences 
significant,  according  to  respondent:  (2) 
with  respect  to  ultimate  use,  respondent 
notes  that  the  types  of  lighters  are  in  fact 
different  since  the  child-resistant  li"hter 


is  intended  to  be  used  only  by  persons 
mature  enough  to  understand  the  danger 
associated  with  the  lighter;  (3)  as 
regards,  expectation  of  the  uhimate 
purchaser,  respondent  argues  that, 
while  both  types  of  lighters  can  produce 
Hames  with  which  to  light  something, 
the  child-resistant  lighter  is  expected  to 
be  safer;  (4)  with  respect  to  channels  of 
trade,  respondent  notes  that  once  the 
inventories  of  standard  lighters 
imported  prior  to  July  12.  1994  have 
been  sold,  the  channels  of  trade  of  the 
two  types  of  fighters  will  be  distinct 
because  only  one  will  exist  legally 
(child-resistant)  while  the  other  will  not 
(standard);  (5)  as  regards  advertising  and 
display,  respondent  argues  that  child- 
resistant  lighters  are  marketed  as  not 
only  disposable  lighters,  but  child-proof 
products  which  marketing  officials 
promote  as  such.  Additionally, 
according  to  respondent,  the  CPSC 
regulation  requires  that  the  two  types  of 
lighters  be  displayed  differently  and 
that  once  inventories  of  standard 
lighters  are  sold,  they  will  not  be 
displayed  or  advertised  anywhere;  (6) 
with  respect  to  cost,  respondent  notes 
that  the  cost  of  producing  the  child- 
resistant  lighters  is  legally  sfgnificant 
because  the  additional  cost  allows  the 
lighters  to  be  exported  to  the  United 
States.  Also,  with  respect  to  cost, 
respondent  argues  that  the  price  of 
standard  and  child-resistant  lighters  are 
sharply  different. 

Petitioner  argues  that  both  standard 
and  child-resistant  lighters  will  be  sold 
in  competition  with  one  another  until 
the  large  stockpiled  supply  of  standard 
lighters  imported  prior  to  the  CPSC  ban 
is  exhausted.  Petitioner  argues  that  both 
lighters  are  functionally  equivalent, 
their  physical  characteristics  are  almost 
identical,  the  ultimate  use  and 
expectation  of  the  consumer  is  the  same, 
and  that  child-resistant  and  standard 
lighters  are  sold  through  the  same 
channels  of  distribution,  with  the  same 
advertising  and  display.  Additionally. 
petitioner  points  out  that  the  difference 
in  price  between  the  standard  and  child- 
resistant  lighter  is  distorted  because 
standard  lighters  are  being  dumped,  as 
admitted  in  respondent's  case  brief. 
Finally,  petitioner  states  that  the  cost 
differences  between  the  two  types  of 
lighters  is  insufficient  to  support  a  class 
or  kind  dfstinction. 

DOC  Position:  Regarding  the  class  or 
kind  issue,  the  Department  has 
determined  that  there  is  only  one  class 
or  kind  of  merchandise. 

As  regards  physical  characteristics,  all 
parties  agree,  and  the  record  supports, 
that  there  is  no  distinct  difference 
between  standard  and  child-resistant 
lighters.  With  respect  to  cost,  the 
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Dcpnrtment  has  already  determined  that 
it  can  match  child-resistant  lighters  sold 
in  the  United  States  to  standard  lighters 
sold  in  the  home  market  with  a 
difference  in  merchandise  adjustment 
("difmer")  (i.e..  the  difference  in 
variable  costs  between  the  child- 
resistant  lighter  and  the  standard  lighter 
docs  not  exceed  20  percent  of  the  total 
cost  of  manufacturing  of  the  child- 
resistant  lighter).  Therefore,  we  find  that 
the  difference  in  cost  is  not  significant 
enough  to  support  a  class  or  kind 
distinction.  With  respect  to  ultimate 
use.  and  expectations  of  the  ultimate 
purchaser,  we  note  that,  while  child- 
resi&tant  lighters  have  a  safety  feature 
and  the  standard  lighter  does  not.  the 
primary  function  of  standard  and  child- 
resistant  lighters  is  the  same. 
Additionally,  the  expectations  of  the 
consumer  with  regard  to  the  utility  of 
child-resistaiit  lighters  and  standard 
lighters  are  the  same.  Also,  regardless  of 
the  CPSC  ban,  standard  and  child- 
resistant  lighters  are  sold  through  the 
same  channels  of  trade.  Finally,  while 
V.  e  note  that  the  advertising  and  display 
of  standard  and  chiid-rrsistant  lighters 
mny  be  marginally  different  because  of 
the  child-safety  feature,  the  differences 
in  advertising  and  display  are  minor 
and  do  not  outweigh  the  fact  that  no 
differences  are  evident  in  the  oihor 
Diversified  Products  criteria,  as  noted 
above. 

Respondent  also  argues  that  the 
import  restriction  distinction  between 
the  two  types  of  lighters  is  a  "clear 
dividing  line."  as  that  term  is  used  by 
the  Department  in  Final  Affirmative 
Less  Than  Fair  Value  Determination: 
Sulfur  Dyes,  Including  Vat  Sulfur  Dyes, 
from  the  U.K.  ("Sulfur  Dyes  From  the 
U.K.")  58  FR  3253  (January  8,  1993)).  In 
Sulfur  Dyes  From  the  UK.,  the 
Department  stated  that  "when 
e.xamining  differences  in  physical 
characteristics  in  the  context  of  class  or 
kind  analysis,  the  Department  looks  for 
"clear  dividing  lines'  between  product 
groups,  not  merely  the  presence  or 
absence  of  physical  differences."  (58  FR 
at  3254).  According  to  respondent, 
because  standard  lighters  may  no  longer 
be  imported,  the  Diversified  Products 
factors  vis-a-vis  child-resistant  lighters 
are  all  diametrically  different. 

Ixcept  for  the  import  restriction 
associated  with  standard  lighters, 
respondent  has  provided  no  compelling 
reason  to  divide  these  products  into 
separate  classes  or  kinds  of 
merchandise.  While  indicating  that  a 
"clear  dividing  line"  is  necessarj'  to 
make  a  class  or  kind  distinction,  the 
Department  went  on  to  state  in  Sulfur 
Dyes  from  the  U.K.  that  multiple  classes 
or  kinds  did  not  exist  because  the 


Department  did  not  find  "clearly 
defined  differences  in  any  of  the 
Diversified  Products  criteria."  In  the 
instant  case,  the  differences  presented 
by  respondent  to  support  its  Diversified 
Products  analysis,  as  discussed  above, 
are  not  compelling.  Therefore,  we 
continue  to  find  standard  and  child- 
resistant  lighters  to  be  one  class  or  kind 
of  merchandise. 

With  respect  to  using  an  average-to- 
average  methodology,  we  note  that, 
except  in  the  most  extraordinary 
circumstances,  the  Department's  long- 
standing practice  is  to  compare 
individual  U.S.  transactions  with  a 
weighted  average  FMV  (see,  19  CFR 
353.44(a)). 

As  to  respondents  point  that  an 
average-to-average  methodology  will  be 
required  under  the  new  antidumping 
law,  we  note  that  this  final 
determination  is  being  made  pursuant  to 
the  previous  law,  which  does  not 
require  an  average-to-average 
comparison.  Finally,  with  respect  to 
applying  a  zero  margin  to  child-resistant 
lighters,  we  note  that  the  Department 
applies  a  dumping  margin  on  the  basis 
of  a  class  or  kind  of  merchandise,  not 
on  a  product-specific  basis  (see,  section 
731  oftheTariff  Act  of  1930,  as 
amended). 

Comment  2:  Petitioner  objects  to  the 
Department's  preliminary  determination 
that  child-resistant  lighters  can  be 
compared  to  home  market  sales  of 
standard  lighters.  Petitioner  argues  that, 
based  on  the  differences  in  the  cost  of 
manufacture  and  commercial  value, 
standard  and  child-resistant  lighters 
should  not  be  considered  "similar." 
According  to  petitioner,  information 
that  it  submitted  shows  that  the  two 
types  of  lighters  are  not  "approximately 
equal  in  commercial  value."  Thus, 
petitioner  argues  that  the  requirements 
of  19  U.S.C.  1677(16)(B)(iii)  have  not 
been  met.  Instead,  the  Department 
improperly  relied  solely  on  the  physical 
characteristics  of  the  merchandise  in 
making  its  preliminary  determination. 
Furthermore,  petitioner  argues  that  the 
commercial  value  aspect  of  19  U.S.C. 
1677(16)(b)(iii)  is  designed  for  cases 
such  as  the  instant  one  in  which  the 
differences  in  overall  cost  and 
commercial  value  resuU  from  the 
mandatory  child-safety  requirements. 
Such  differences  are  attributable  to 
capital  expenditures  for  research  and 
development.  Petitioner  argues  that  the 
Department  should  at  least  factor  in  the 
high  cost  of  developing  the  safety 
mechanism  when  making  its  such  or 
similar  analysis. 

Respondent  argues  that  there  is  no 
support  for  using  cost  in  determining 
whether  the  two  lighters  can  be 


considered  similar,  except  to  the  extent 
that  the  Department  will  generally  not 
compare  products  where  the  difmer 
exceeds  20  percent  of  the  cost  of 
manufacturing  of  the  U.S.  product. 
Moreover,  respondent  argues  that  the 
Department's  preliminary  determination 
was  consistent  with  past  cases  and  the 
CIT's  ruling  in  United  Engineering  and 
Forging  versus  United  States,  779  F. 
Sup.  1375,  1381  (1991)). 

DOC  Position:  We  agree  with 
respondent.  The  Department  places 
little  weight  on  the  commercial  value 
criterion  in  determining  what 
constitutes  such  or  similar  merijhjndise 
(see.  Final  Results  of  Administuiive 
Review:  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom  . 
56  FR  5975  (February  14.  1991)).  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Portable 
Electric  Typewriters  From  Singapore,  58 
FR  43334  (August  16,  1993)).  Instead, 
the  Department  focuses  on  the  similarity 
of  the  physical  characteristics,  as 
evidenced  in  the  Department's  such  or 
similar  determination  in  this 
investigation.  The  Department's 
position  in  this  regard  has  been  upheld 
by  the  CIT  in  United  Engineering. 

In  this  case,  child-resistant  and 
standard  lighters  closely  resemble  each 
other  in  terms  of  their  physical 
characteristics.  Moreover,  while  the 
commercial  value  of  the  two  products 
(as  reflected  in  their  prices)  differed,  the 
difference  was  not  large  (in  absolute 
terms)  and  decreased  over  time. 
Therefore,  we  have  continued  to  find 
that  child-resistant  lighters  are  similar 
to  standard  lighters. 

Except  for  our  general  practice  of 
limiting  difmers  to  those  which  do  not 
exceed  20  percent  of  the  cost  of 
manufacturing  the  good  sold  in  the 
United  States,  we  do  not  consider  cost 
in  determining  what  constitutes  similar 
merchandise.  We  note  that  the  alleged 
research  and  development  costs  referred 
to  by  petitioner  would  not  be  included 
in  the  difmer,  which  includes  only 
variable  manufacturing  costs. 

Comment  3:  Petitioner  argues  that 
Thai  Merry-  gives  quantity  discounts, 
which  eliminates  the  need  for  a  level  of 
trade  adjustment.  Petitioner  also  argues 
that  Thai  Merry  has  been  unable  to 
determine  which  home  market 
customers  are  retailers  and  which  home 
market  customers  are  distributors,  and 
instead  has  simply  relied  on  volume 
sold  to  distinguish  between  these  levels. 
Additionally,  petitioner  notes  that  Thai 
Merry  has  been  unable  to  substantiate 
its  claim  that  the  distributor  level  of 
trade  should  be  sub-divided  into 
distinct  levels  of  trade.  Thus,  according 
to  petitioner,  all  of  Thai  Merry's  home 


market  sales  should  be  found  to  be 
made  at  the  same  level  of  trade. 

Respondent  argues  that  petitioner  is 
incorrect  in  stating  that  Thai  Merry  was 
unable  to  identify  which  customers 
were  retailers  Or  distributors. 
Respondent  argues  that  the  threshold  it 
provided  for  dividing  its  customers  into 
the  two  groups  was  conservative,  i.e., 
this  threshold  eliminates  home  market 
customers  from  the  Department's  LTFV 
comparison  that  are  clearly  not 
distributors.  Additionally,  some  of  those 
home  market  customers  identified  as 
distributors  were  in  all  likelihood 
retailers.  Respondent  argues  that  use  of 
a  threshold  was  necessary  given  the 
difficulty  in  idenlif>'ing  the  exact  level 
of  trade  of  every  home  market  custome.'. 
Finally,  respondent  argues  that  the 
Department  is  required  to  make 
comparisons  at  the  same  level  of  trade 
(see,  19  CFR  353.58)  and  there  is  a 
significant  dividing  line  between  the 
quantities  purchased  by  the  retail 
customers  in  the  home  market  and  the 
quantities  purchased  by  the  large 
national  distributors  in  the  United 
States.  Therefore,  the  Department 
should  rely  on  sales  to  home  market 
distributors,  as  defined  by  respondent, 
in  making  its  comparisons  to  U.S.  sales. 

DOC  Position:  While  tliis  issue  has 
been  framed  in  the  context  of  level  of 
trade,  the  Department  finds  that  the 
appropriate  approach  is  to  identify 
home  market  sales  that  are  in  quantities 
comparable  to  U.S.  sales.  We  note  that 
there  is  no  home  market  customer  who 
orders  in  quantities  approaching  the 
average  quantities  ordered  by  U.S. 
customers.  Nevertheless,  we  examined 
the  data  and  found  that  average 
transaction  prices  varied  with  quantity. 
Therefore,  we  have  selected  for 
comparison  purposes  large  quantity 
home  market  transactions  (see,  March  8, 
1995  M.rniorandum  to  Barbara  R. 
Stafford,  Deputy  Assistant  Secretary, 
Investigations  from  David  Boyland,  Case 
Analyst,  Office  of  Countervaihng 
Investigations). 

Comment  4:  Petitioner  argues  that  the 
Department's  verification  report 
indicates  that  the  U.S.  price  changed 
between  the  purchase  order  date  and  the 
invoice  date.  As  such,  petitioner  ai^es 
that  the  invoice  date  should  be 
considered  the  date  of  sale. 

Respondent  argue.s  that  the 
Department's  verification  report  is 
misleading  because,  while  the  invoice 
date  is  Thai  Merry's  first  record  of  the 
sale  price,  previously  submitted 
information  shows  that  the  price  and 
quantity  are  recorded  al  the  time  of  the 
purchase  order.  Additionally, 
respondent  argues  that  the  "revisions'* 
referred  to  in  the  verification  report 


were  prospective  changes  in  price,  as 
opposed  to  price  changes  to  orders 
already  made. 

DOC  Position:  The  verification  report 
states  that  "during  our  examination  of 
U.S.  sales  completeness.. .the  standard 
and  child-safety  lighter  per-unit  prices 
were  applied  consistently  throughout 
the  POI  with  several  upward  price 
revisions  occurring  in  the  latter  half  of 
the  POI."  "Revisions."  in  the  context  of 
the  verification  report,  referred  to 
assumed  increases  in  the  negotiated 
price,  as  opposed  to  a  change  in  price 
between  the  purchase  order  date  and  the 
invoice  date. 

The  verification  report  also  slates  that 
the  first  "written"  record  generated  by 
Thai  Merr>'  of  the  negotiated  price  is  the 
invoice.  While  respondent  has  cited  to 
a  Purchasing  and  Payment  Records 
spreadsheet  maintained  by  U.S. 
customers,  this  information  does  not  by 
itself  prove  when  the  purchase  price 
was  first  recorded.  The  spreadsheet 
includes  Thai  Merry's  invoice  number 
and  hence  was  generated  sometime  after 
Thai  Merry's  invoice  information, 
including  unit  price,  was  available  to 
the  U.S.  customer.  Therefore,  it  is  not 
correct  to  say,  as  respondent  claims,  that 
this  information  proves  the  price  was 
recorded  at  the  time  of  the  purchase 
order. 

Given  the  fact  that  respondent's  price 
negotiations  with  its  U.S.  customers 
were  unrecorded,  it  was  not  possible  to 
"verify"  that  the  purchase  order  date 
was  the  date  on  which  both  price  and 
quantity  were  fixed.  Tlie  information 
provided  by  respondent  indicates  that  it 
is  reasonable  to  assume  that  the  price 
was  established  prior  to  the  purchase 
order  and  that  the  purchase  order 
established  the  quantity.  However,  as 
the  Department  noted  in  Certain 
Stainless  Steel  Butt- Weld  Pipe  and  Tube 
Fittings  From  Japan:  Final  Kesuhs  of 
Antidumping  Duty  Administrative 
Review,  59  FR  12240,  12241  (March  16, 
1994)),  the  date  of  sale  is  evidenced  by 
the  "first  document  which 
systematically  records  agreement  as  to 
price  and  quantities  *   *   *  (mjoreover 
the  invoice  date  represents  an  accurate, 
reasonable,  consistent  methodology  to 
determine  the  date  of  sale."  hi  this  case, 
the  appropriate  date  of  sale  is  the 
invoice  date  because  it  is  the  first 
written  record  generated  by  Thai  Merry 
of  both  price  and  quantity.  Additionally, 
this  date  was  subject  to  verification 
during  our  examination  of  the  U.S.  sales 
listing. 

Comment  5:  With  respect  to  certain 
sales  at  the  end  of  the  POI,  respondent 
argues  that  a  fire  at  one  of  Thai  Merry's 
facilities  made  it  impossible  to  fill  the 
entire  May  15, 1994  purchase  order. 


According  to  a  May  26, 1994  letter  from 
the  U.S.  customer  to  Thai  Merry,  the 
■  customer  notified  Thai  Merry  of  a 
certain  volume  of  lighters  that  would  be 
accepted  for  shipment,  Respondent 
argues  that  the  amount  of  child-resistant 
lighters  ultimately  shipped  pursuant  to 
both  the  May  15,  1994  purchase  orders 
and  the  June  15.  1994  purchase  orders 
matched  the  volume  accepted  by  the 
U.S.  customer  in  the  May  26, 1994  letter 
to  Thai  Merry.  Accordingly,  since  these 
shipments  were  accepted  during  the  POI 
(/.e..  May  26.  1994).  the  sales  rrflected 
in  the  June  15, 1994  purchase  orders 
should  be  considered  POI  sales.  In 
response  to  the  Department's 
verification  report,  which  indicates  that 
the  unfilled  portion  of  the  May  15, 1994 
purchase  order  was  not  accsunted  for  in 
the  subsequent  June  15,  1994  purchase 
orders,  respondent  argues  that  this  is 
due  to  the  fact  that  standard  lighters 
ordered  on  May  15,  1994.  could  not  be 
re-ordered  because  of  the  pending  CPSC 
ban. 

Petitioner  argues  that  respondent's 
explanation  should  be  rejected  because 
(1)  the  terms  of  the  purchase  could  t)e 
changed  up  to  the  invoice  date,  (2)  there 
is  no  clearly  established  connection 
between  the  June  15  and  May  15 
purchase  orders,  and  (3)  the  May  26, 
1994  letter  discusses  a  forthcoming 
purchase  order  which  was  not  found  to 
exist. 

DOC  Position:  As  noted  in  Comment 
5,  the  I>epartment  is  considering  the 
invoice  date  to  be  the  date  of  sale. 
Accordingly,  only  those  sales  invoiced 
during  the  POI  will  be  considered  POI 
sales  for  purposes  of  the  final 
determination. 

Comment  6:  Petitioner  argues  that 
sales  by  Thai  Merry  Hong  Kong 
("TMHK")  to  the  IJnited  States  should 
be  included  in  the  Department's  LTFV 
comparison.  Petitioner  notes  that  the 
factors  the  Department  considers  when 
determining  if  the  sales  of  two  forties 
should  be  collapsed  include:  (1) 
whether  the  companies  are  closely 
intertwined;  (2)  whether  transactions 
take  place  between  the  companies;  (3) 
whether  the  companies  have  similar 
types  of  production  equipment,  such 
that  it  would  be  unnecessary  to  n^lofd 
either  plant's  facilities  before 
implementing  a  decision  to  restructure 
either  company's  manufacturing 
facilities;  and  (4)  whether  the 
companies  involved  are  capable, 
through  their  sales  and  production 
operations,  of  manipulating  prices  or 
affecting  production  decisions  (see. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Granite 
Products  from  Italy.  53  FR  27187  (July 
19,  1988)).  Petitioner  argues  that  the 
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longstanding  business  relationship  and 
the  continued  use  of  the  Thai  Merry 
name  indicate  that  the  relationship 
between  the  two  companies  did  not  end 
subsequent  to  Thai  Merry's  gradual  sale 
of  its  ownership  interest  in  TMHK. 
Petitioner  argues  that  the  relatedness 
issue  is  only  one  prong  in  the  test  used 
by  the  Department  in  determining 
whether  to  collapse  sales.  When  the 
preceding  factors  are  combined  with  the 
fact  that  the  two  companies  are  capable 
of  price  manipulation,  it  is  clear  that 
TMHK's  sales  to  the  United  States 
should  be  included  in  the  calculation  of 
FMV.  Petitioner  argues  that  this 
potential  to  manipulate  prices  is  the 
primary  factor  in  determining  whether 
TMHK's  sales  should  be  included  in 
FMV  and  that  the  facts  in  this  case  show 
that  there  was  price  manipulation. 

Respondent  argues  that  section 
771(13)oftheTariff  Actof  1930,  19 
U.S.C.  1677(13),  governs  the 
determination  of  "related  parties." 
Under  this  section  of  the  statute,  the 
Department  has  established  a  test  under 
which  parties  will  not  be  considered 
related  unless  ownership  is  greater  than 
five  percent.  Respondent  argues  that 
since  Thai  Merry  has  no  ownership 
interest  in  TMHK.  as  shown  at 
verification,  the  two  parties  are  not 
related.  Respondent  also  argues  that  the 
evidence  provided  by  petitioner  for 
collapsing  the  two  parties  is 
unconvincing  because:  (1)  The 
similarity  in  names  between  Thai  Merry 
and  TMHK  is  merely  cosmetic,  and  in 
fact  TMHK  has  changed  its  name,  (2) 
buyers  and  sellers  typically  have 
frequent  business  transactions,  and  (3) 
the  price  TMHK  charged  Thai  Merry's 
U.S.  customer  is  not  unusual  because 
unrelated  parties  often  sell  similar 
products  for  similar  prices. 

DOC  Position:  We  note  that  the 
Department  only  collapses  sales  under 
section  773(13)  of  the  statute  if  the 
parties  are  related.  Since  Thai  Merr)'  has 
no  ownership  interest  in  TMHK.  the 
Department  has  not  considered  TMHK's 
sales  to  the  United  States  for  purposes 
of  calculating  the  margin. 

Comment  7:  Petitioner  argues  that 
because  of  the  nature  of  payments  by 
Thai  Merry  to  Thai  Merry  America 
("TMA")  (i.e..  a  specific  amount  based 
on  each  U.S.  sale),  and  because  of  the 
type  of  assistance  being  provided  by 
TMA  [i.e.,  production  consulting, 
research  and  development),  the 
payments  to  TMA  should  be  treated  as 
a  direct  selling  expense.  Petitioner 
argues  that  the  payments  to  TM.A  were, 
in  part,  for  research  and  development 
for  the  child  safety  fighter.  Thus,  the 
payments  to  TMA  were  tied  to  the  sale 
of  a  specific  product  line.  According  to 


petitioner,  the  other  assistance  provided 
by  TMA,  for  example,  production 
management,  can  also  be  tied  directly  to 
the  sale  of  child-resistant  and  standard 
lighters  because,  in  the  absence  of  this 
assistance  and  the  costs  associated  with 
them,  these  products  would  not  have 
been  manufactured.  Finally,  petitioner 
argues  that  it  is  precisely  because  these 
payments  are  directly  tied  to  U.S.  sales 
that  a  circumstance-of-sale  adjustment 
is  necessary. 

Respondent  argues  that  the  TMA 
payments,  as  characterized  by 
petitioner,  indicate  that  these  payments 
were  related  to  production,  as  opposed 
to  sales.  While  these  payments  resemble 
commissions,  they  are  actually  G&A 
expenses  that  do  not  qualify  for  a 
circumstance  of  sale  adjustment. 

DOC  Position:  Before  determining 
how  to  treat  this  payment,  we  examined 
the  payment  arrangement  between  Thai 
Merry  and  TMA.  Under  this 
arrangement  Thai  Merry's  ultimate 
payment  to  TMA  is  based  on  total  U.S. 
sales.  The  services  provided  by  TMA 
consist  of  production  consulting, 
research  and  development,  and  market 
research.  Because  the  payments  to  TMA 
are  not  connected  with  sales  activity  in 
the  United  States,  we  do  not  view  them 
as  commissions.  However,  since  the 
payments  to  TMA  are  based  on  each 
U.S.  sale,  and  calculated  as  a  percentage 
of  each  U.S.  sale,  we  consider  these 
payments  to  be  a  direct  U.S.  selling 
expense.  As  a  consequence,  for 
purposes  of  the  final  determination,  we 
have  added  these  payments  to  FMV. 

Comment  8:  Respondent  argues  that 
the  incentive  bonuses  paid  to  home 
market  salesmen  were  not  commissions. 
According  to  respondent,  this  is  because 
these  payments  are  not  tied  to  the 
number  or  value  of  sales.  Respondent 
argues  that  this  is  evidenced  by  the  fact 
that  Chambt  f  (the  home  market  selling 
arm  of  Thai  Merry)  does  not  keep 
records  of  sales  per  salesperson. 
Additionally,  respondent  notes  that 
there  is  no  correlation  between  the 
amount  of  incentive  bonus  paid  and  the 
value  of  sales  during  the  previous 
month;  i.e..  if  the  bonus  was  in  fact  a 
commission  based  on  the  value  of  sales, 
one  would  expect  that  when  the  value 
of  sales  dropped  the  subsequent  amount 
of  incentive  bonuses  paid  would  also 
drop.  This  was  not  the  case. 

DOC  Position:  Based  on  our  review  of 
the  information,  we  see  no  correlation 
between  home  market  sales  and  the 
"incentive  bonuses"  paid  to  Chamber's 
salesmen.  The  absence  of  an  observable 
correlation  or  relationship  between  sales 
and  incentive  bonuses  supports 
respondent's  claim  that  these  payments 
are  not  commissions.  Therefore,  for  the 


final  determination,  we  have 
determined  that  these  payments  are  not 
commissions. 

Comment  9:  Petitioner  argues  that  for 
the  final  determination  the  Department 
should  apply  the  credit  expense  to  only 
those  home  market  sales  identified  as 
"credit  sales." 

DOC  Position:  We  agree  and  have 
made  this  correction. 

Comment  10:  Petitioner  argues  that 
the  home  market  freight  expense  should 
have  been  allocated  on  a  weight  or  per- 
unit  basis,  instead  of  using  a  value- 
based  factor.  Given  customary  freight 
rate  structures,  it  is  uru-easonable. 
according  to  petitioner,  to  allocate 
freight  expenses  based  on  the  value  of 
subject  merchandise.  Finally,  given 
respondent's  refusal  to  cooperate  in 
providing  a  non-value-based  freight 
amount,  as  well  the  Department's 
preference  for  not  including 
depreciation  as  part  of  the  freight 
expense,  the  Department  should  use  the 
per-unit  freight  cost  incurred  by  Thai 
Merry  on  direct  sales  shipped  in  the 
home  market,  as  best  information 
available  ("BIA"). 

Respondent  argues  that  it  was  not 
possible  to  provide  a  weight-based  or 
per-unit  cost  for  home  market  inland 
freight  because  home  market  deliveries 
include  subject  and  non-subject 
merchandise.  Hence,  there  is  no 
common  denominator  with  which  to 
perform  an  allocation  of  cost. 
Additionally,  a  weight-based  calculation 
is  not  possible  because  records  are  not 
kept  with  respect  to  total  weight 
shipped.  Respondent  also  argues  that 
there  have  been  cases  in  which  the 
Department  has  accepted  a  value-based 
allocation  (see.  Antifriction  Bearing 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France, 
Germany,  Italy.  Japan.  Romania. 
Singapore.  Sweden.  Thailand  ;ir.ii  the 
United  Kingdom,  58  FR  39729  (Julv  26, 
1993)). 

DOC  Position:  We  agree  with 
respondent.  The  Department  verified 
elements  of  respondent's  value-based 
freight  allocation.  This  allocation 
incorporated  expenses,  including 
depreciation,  which  were  directly  . 
related  to  Chamber's  transportation 
costs.  The  allocation  involved  the 
appropriate  costs  and  therefore 
appeared  to  be  reasonable.  As  such,  we 
have  continued  to  use  a  value-based 
factor  for  the  final  determination. 

Comment  11:  Petitioner  argues  that,  in 
this  case,  the  use  of  a  U.S.  interest  rate 
to  calculate  the  U.S.  credit  expense  does 
not  represent    commercial  reality. 
According  to  petitioner,  since  Thai 
Merry  has  no  loans  in  U.S.  dollars  and. 
therefore,  finances  all  of  its  operations 


iri  Thai  baht,  the  actual  credit  expense 
to  Thai  Merry  is  a  home  mariiet 
borrowing  expense.  Petitioner  arguas 
that,  if  the  Department  must  use  a  U.S. 
interest  rate,  it  should  at  least  impute  a 
credit  expense  based  on  a  Thai  interest 
rate  for  the  "time  on  the  water"  period 
between  shipment  date  and  payment 
date. 

Rpsponilent  argues  that,  with  respect 
to  the  U.S.  credit  expense  uilculated  at 
the  preliminary  determination,  the 
Department  correctly  interpreted  LMI- 
LA  Metalli  Industriale.  S.p.A.  v.  United 
States.  912  F.  2d.  455,  460  (Fed.  Cir. 
1990))  {••LMT).  Respondent  argues  Uiat 
LAi/  was  not  a  fact-specific  decision  in 
which  the  resfKindent  company's  dollar 
loans  justified  the  use  of  a  U.S.  dollar 
interest  rate.  Rather,  according  to 
respondent,  the  Court  focused  on  the 
availability  of  a  lower  borrowing  rate. 
Respondent  argues  that  the  Department 
reasonably  found  the  borrowing  rate  to 
be  based  on  the  currency  of  sale  at  the 
preliminary  determination  and  should 
continue  to  use  a  dollar  interest  rate  for 
the  final  determination. 

DOC  Position:  While  Thai  Merry  had 
liabilities  denominated  solely  in  baht, 
some  of  its  assets  [e.g.,  receivables 
pursuant  to  U.S.  sales)  were 
denominated  in  dollars.  As  such,  the 
cost  to  Thai  Merry  is  the  cost  it  would 
incur  in  discounting  a  dollar  receivable 
which  would  be  based  on  a  dollar 
interest  rate. 

Because  we  believe  that  our  original 
decision  was  correct  and  is  supported 
by  LMl.  we  have  continued  to  use  a  U.S. 
dollar  interest  rate  to  calculate  the  U.S. 
credit  expense. 

Comment  12:  Respondent  argues  that 
the  methodology  employed  by  the 
Department  at  the  preliminary 
determination,  while  consistent  with 
the  decision  in  Federal-Mogul,  et.  al.  v. 
United  States,  {"Federal  MoguP')  834  F. 
Supp.  1391  (CIT)),  is  inconsistent  with 
the  expectation  of  tax  neutrality  under 
GATT  and  ignores  the  methodology 
sanctioned  by  a  higher  court,  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(see.  Zenith  Corp.  v.  United  States. 
["Zenith")  988  F.2d  1573. 1583  n.4 
(Fed.  Cir.  1993)  which  stated  that  it  was 
appropriate  for  the  Department  to  adjust 
U.S.  price  by  the  amount  of  VAT 
actually  paid  on  home  market  sales. 
Because  the  adjustments  pursuant  to 
Federal  Mogul  exaggerate  existing 
margins,  the  use  of  this  methodology  is 
in  violation  of  GATT.  Respondent  cites 
Article  VI(1)  and  Article  Vl{4)  of  the 
GATT  and  Article  2(6)  of  the  Agreement  - 
on  Implementation  of  Article  VI  of  the 
GATT,  as  unambiguously  requiring  thai 
differences  in  the  level  of  indirect  taxes 
shall  not  create/inflate  dumping 
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margins.  Petitioner  argues  that 
respondent's  reliance  on  footnote  4  of 
Zenith  is  incorrect  because  the  Court  of 
International  Trade  found  that  "footnote 
4  [of  Zenith)  is  clearly  at  odds  with 
Zenith  and  the  language  of  the  statute 
and  is  dicta."  Petitioner  states  that  in 
Avesta  Sheffield.  Inc.  et.  al.  v.  United 
States,  Slip  Op.  93-217  (CIT  Nov.  18. 
1993)  the  court  also  found  footnote  4  of 
Zenith  to  be  dicta.  Additionally,  with 
respect  to  respondent's  argument  that 
the  Department's  VAT  methotlology  is 
in  conflict  with  Article  VI{4)  of  GATT, 
.  petitioner  argues  that  under  a  proper 
interpretation  of  this  article,  in  which  a  • 
multiplier  effect  only  occurs  in  the 
presence  of  a  dumping  margin,  the 
Department's  methodology  fully 
comports  with  GATT. 

DOC  Position:  We  agree  with 
petitioner.  The  VAT  methodology  used 
at  the  preliminary  determination  has 
been  used  by  the  Department  for  all 
recent  antidumping  determinations  and 
is  in  acxordance  with  both  the  statute 
and  the  GATT.  Accordingly,  for  the 
final  determination  we  have  continued 
to  use  the  VAT  methodology  used  for 
the  preliminary  determination  (see, 
Preliminary'  Antidumping  Duty 
Determination  and  Postponement  of 
Final  Determination;  Color  Negative 
Photographic  Paper  and  (Zhemical 
Components  Thereof  from  Japan,  59  FR 
16177,  16179,  (April  6,  1994)). 

Comment  13:  Petitioner  states  that  it 
is  not  clear  whether  the  Department 
verified  that  all  of  Thai  Merry's 
advertising  expenses  were  related  to 
lighter  sales.  Additionally,  it  is  also  not 
clear,  according  to  petitioner,  whether 
Thai  Merry's  general  ledger 
distinguishes  between  advertising  for 
lighters  and  advertising  for  scouring 
pads.  Petitioner  notes  that  only 
advertising  expenses  associated  with  the 
sale  of  disposable  lighters  should  be 
used  to  adjust  the  FMV. 

Respondent  argues  that  the 
Department  examined  Thai  Merry's 
advertising  expense  adjustment  and 
found  no  indication  that  the  company 
incurs  advertising  expense  for  anything 
other  than  the  sale  of  lighters. 
Accordingly,  the  Department  should 
utilize  the  verified  figure  for  home 
market  advertising  expenses  in  the  final 
determination. 

DOC  Position:  We  agree  with 
respondent.  During  our  verification  of 
Thai  Merry's  advertising  exftenses,  we 
noted  no  information  indicating  tiiat 
Thai  Merry  paid  for  any  advertising 
other  than  advertising  for  lighters. 
Accordingly,  we  have  used  the 
advertising  expense,  as  verified,  for  the 
final  determination. 


Comment  15:  Petitioner  argues  that 
sales  of  imprinted  and  non-imprinted 
Aladdin  lighters,  as  well  as  wrapped 
lighters,  should  be  used  in  the 
calculation  of  FMV  without  a  difmer 
adjustment  because  the  physical 
differences  between  these  lighters  and 
standard  lighters  are  minor.  According 
•  to  petitioner,  respondent's  argument 
that  wrapped  and  imprinted  lighters 
should  not  be  used  in  the  FMV 
calculation  because  there  are  no  U.S. 
sales  of  such  lighters  is  dubious  since 
respondent  has  already  argued  that 
standard  and  child-resi.stant  lighters  are 
one  such  or  similar  category. 

Respondent  argues  that  it  is  a  basic 
tenet  of  the  antidumping  law  that  U.S. 
sales  should  be  matched  to  identical 
sales  in  the  home  market  or,  if  an 
identical  product  is  unavailable,  the 
most  similar  home  market  product 
should  be  compared  to  the  U.S.  sale.  Al 
verification,  respondent  was  able  to 
identify  home  market  sales  of  imprinted 
and  non-imprinted  Aladdin  lighters,  as 
well  as  wrapped  lighters.  Since 
imprinted  and  wTapped  lighters  are 
neither  identical  nor  most  similar  to 
U.S.  sales,  they  should  be  excluded 
from  the  Department's  LTFV 
comparison. 

DOC  Position:  We  agree  with 
respondent.  Petitioner  seems  to  argue 
that  imprinted  and  vrrapped  lighters 
sold  in  the  home  market  should  be 
matched  Ijo  non-imprinted,  non- 
wrapped  lighters  sold  in  the  U.S.  TJiis 
is  in  spite  of  the  fact  that  merchandise 
which  is  identical  to  the  merchandise 
sold  in  the  U.S.  is  being  sold  in  the 
home  market.  While  imprinted  and 
wrapped  lighters  are  within  the  same 
such  or  similar  category,  they  are  not 
identical  or  most  similar  to  the 
merchandise  sold  in  the  United  States. 
Therefore,  we  have  excluded  imprinted 
and  wrapped  lighters  fi-om  the 
calculation  of  FMV  for  the  final 
determination. 

Comment  16:  Petitioner  argues  that 
the  Department  should  find  critical 
circumstances  to  exist.  According  to 
petitioner,  when  May  1994  shipments 
are  excluded  [i.e.,  the  period  which  the 
Department  referred  to  as  a  unique 
"spike").  Thai  Merr>'s  post-petition 
shipments  increased  by  an  amount  thai 
can  still  be  considered  massive  under  19 
CFR  353.16(f)(2).  Petitioner  argues  thai 
critical  circumstance  should  be  found  lo 
exist  since  the  Department  focused  on 
the  effect  of  the  CFSC  ban.  and  that 
removing  this  period  for  comparison 
purposes  still  yields  a  post-petition 
period  increase  which  is  "massive" 
Additionally,  because  it  received 
notification  of  the  Department's 
preliminary  negative  critical 
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circumstances  determination  after  close 
of  business  ("COB")  on  March  3.  1995 
and  the  deadline  for  submitting 
comments  to  the  determination  was 
March  6, 1995.  petitioner  indicates  that 
it  was  not  allotted  "sufficient  time"  to 
comment  on  the  Department's  analysis. 

Respondent  states  that,  while  the 
Department  could  have  based  its 
negative  preliminary  critical  ' 

circumstances  determination  on  factors 
other  than  the  CPSC  ban  and  its  effect 
on  shipments,  the  Department  correctly 
found  that  critical  circumstances  do  not 
exist. 

DOC  Position:  We  first  note  that  the 
Department's  preliminary  negative 
critical  circumstance  determination  was 
not  based  solely  on  the  effect  of  the 
CPSC  ban  on  Thai  Merry's  shipments 
during  the  post-petition  period.  In 
making  the  negative  preliminary  critical 
circumstances  determination,  the 
Department  stated  that  its  decision  was 
"(biased  on  (1)  an  evaluation  of 
apparent  domestic  consumption  during 
the  pre-  and  post-petition  period,  as 
calculated  by  petitioner,  (2)  Thai 
Merry's  share  of  domestic  consumption 
during  the  pre-  and  post-petition 
periods,  (3)  the  shipment  data  provided 
by  respondent  as  compared  to  previous 
periods,  and  (4)  consideration  of  the 
circumstances  surrounding  the  large 
increase  in  shipment  in  May 

1994  *  *  *"  (see,  page  7  of  unpublished 
version  of  the  Department's  March  3, 

1995  preliminary  negative  critical 
circumstances  Federal  Register  notice). 
Because  no  additional  information  has 
been  provided  by  petitioner  that 
conflicts  with  our  preliminary 
determination,  we  continue  to  find  that 
critical  circumstances  do  not  exist. 

With  regard  t6  petitioner's  claim  that 
it  did  not  have  sufficient  time  to  analyze 
the  Department's  preliminary  negative 
critical  circumstances  determination, 
we  note  that  petitioner  did  not  request 
additional  information  under 
administrative  protective  order  ("APO") 
[i.e.,  the  Department's  February  27,  1995 
analysis  memo)  with  which  to  make  its 
analysis  until  late  in  the  afternoon  of 
March  6. 1995  [i.e.,  the  deadline  date). 
Additionally,  we  note  that  on  March  6. 
1995,  the  Department  offered  petitioner 
an  extension  for  filing  comments  on  the 
preliminary  negative  critical 
circumstances  determination  if 
requested.  Petitioner  specifically 
declined  to  make  an  extension  request 
(see,  March  7, 1995  memo  to  case  file 
from  David  R.  Boyland,  Case  Analyst, 
Office  of  Countervailing  Investigations). 


Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  disposable  lighters,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  dn  or  after  October  24, 
1994,  the  date  of  publication  of  our 
affirmative  determination  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated  amount  by 
which  the  FMV  of  the  merchandise  of 
this  investigation  exceeds  the  USP,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer/exporler 


Thai  Merry 
All  Others  . 


Weight- 
ed-aver- 
age mar- 
gin per- 
centage 


25.04 
25.04 


international  Trade  Commission  (ITC) 
Notification      » 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,. or  threat  of  material 
injury,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  March  8. 1995.  ^ 

Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-6523  Filed  3-15-95;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  030795B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P418A). 

SUMMARY:  Notice  is  hereby  given  that 
Mason  Weinrich  of  the  Cetacean 
Research  Unit,  P.O.  Box  159,  Gloucester. 
MA  01930,  has  applied  in  due  form  for 
a  permit  to  take  humpback  whaios 
[Megaptera  novaeangliae}.  fin  whales 
(Balaenoptera  physalus],  right  whales 
[Eubalaena  glacialis),  and  sei  whales 
[Balaenoptera  borealis)  for  the  purpose 
of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  April  17,  1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway.  Room  13130,  Silver  Spring. 
MD  20910,  (301/713-2289); 

Director,  Northeast  Region,  NMFS. 
One  Blackburn  Drive,  Gloucester.  MA 
01930-2298  (508/281-9250). 

Written  data  or  views,  or  requests  foi 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division.  F/PRl ,  Office  of  Protected 
Resources,  1335  East-West  Highway, 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  tht 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16  . 
U.S.C.  1361  et  seq.],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

The  applicant  seeks  authorization  to 
take  annually  by  harassment  a 
maximum  of  400  individual  humpback 


whales.  250  individual  fin  whales,  50 
individual  sei  whales,  and  50  individual 
right  whales  in  the  Western  North 
Atlantic.  Proposed  taking  will  be  by 
close  approach  (within  100  yards)  for 
photo-identification  to  continue  long- 
term  studies  of  distribution, 
demography,  behavior,  and  ecology  of 
the  cetaceans  inhabiting  the 
Northeastern  coastal  waters  of  the 
United  States. 

Dated:  March  10.  1995. 
Art  lefTers, 

Acting  Chief,  Permits  &  Documentation 
Division,  National  Marine  Fisheries  Ser\'ice. 
[FR  Doc.  95-6460  Filed  3-15-95;  8:45  am| 
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p.D.  030795A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P773#54). 

SUMMARY:  Notice  is  hereby  given  that 
Bradford  E.  Brown.  Ph.D..  of  the 
National  Marine  Fisheries  Ser\'ice. 
Southeast  Fisheries  Science  Center.  75 
Virginia  Beach  Drive.  Miami.  FL  33149, 
has  applied  in  due  form  for  a  permit  to 
take  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus)  for  purposes  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  April  17,  1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highwav.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive.  N..  St. 
Petersburg.  FL  33702-2432  (813/893- 
3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief.  Permits 
Division.  F/PRl.  Office  of  Protected 
Resources,  1335  East- West  Highway. 
Silver  Spring.  MD  20910.  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPt-EMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization  to 
take  by  harassment  a  maximum  of  2.000 
Atlantic  bottlenose  dolphins  per  year  for 
the  purpose  of  locating  a  maximum  of 
500  (over  a  5-year  period)  dolphins 
suitable  for  take  by  capture  for 
examination,  sampling,  marking,  and 
release.  The  objectives  of  this  study  are 
to  develop  health  assessment  indices  of 
dolphin  populations  and  individuals  in 
the  southeast,  and  ultimately  to  assess 
the  impact  of  human  activities  on 
specific  populations. 

Dated:  March  10. 1995. 
Ann  D.  Terbush, 

Chief,  Permits  6-  Documentation  Division. 
National  Marine  Fisheries  Serx-ice. 
jFR  Doc.  95-6453  Filed  3-15-95;  8:45  am) 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P532B). 

SUMMARY:  Notice  is  hereby  given  that 
Texas  A&M  University.  Department  of 
Marine  Biology,  Galveston.  TX  77553- 
1675  (Principal  Investigators:  Dr. 
Randall  W.  Davis.  Texas  A&M.  Dr. 
Michael  A.  Casfellini.  University  of 
Alaska,  and  Dr.  Terrie  M.  Williams, 
University  of  California-Santa  Cruz)  has 
applied  in  due  form  for  a  permit  to  take 
Steller  sea  lions  [Eumetopias  jubatus) 
for  purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  April  17.  1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  wTitten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director.  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division.  F/PRl,  Office  of  Protected 


Resources.  1335  East-West  Highway. 
Silver  Spring.  MD  20910.  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

The  applicants  request  authority  to 
take  up  to  120  Steller  sea  lions 
[Eumetopias  jubatus)  annually  for  5 
years.  Of  these  40.  each  of  the  pups, 
females,  and  juveniles  will  be  flipper 
tagged  and  dye  marked,  physiologically 
handled,  blood,  blubber  and  muscle 
biopsy  sampled,  and  metabolic  rate 
measured.  Twenty  each  of  the  females 
and  juveniles  will  carry  a  radio 
transmitter  and  miniature  time-depth- 
stomach  temperature  recorder,  be 
injected  with  Evans  blue  dye  to 
determine  plasma  volume,  have  their 
lung  volume  measured  using  the  helium 
dilution  method,  have  an  upper 
premolar  no.  2  extracted  for  aging,  and 
one  -  two  whiskers  clipped  for  stable 
isotope  analysis.  Each  year  up  to  1 .000 
animals  may  be  inadvertently  harassed 
and  up  to  six  animals  may  accidentally 
die  during  the  course  of  the  research. 

Dated:March  10,  1995. 
Ann  D.  Terbush, 

Chief.  Permits  &■  Documentation  DiviMon. 
National  .Marine  Fisheries  Senice. 
|FR  Doc.  95-6452  Filed  3-15-95;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Semiconductor 
Technology  Council 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463.  the  "Federal 
Advisory  Committee  Act."  notice  is 
hereby  given  that  the  Semiconductor 
Technology  Council  will  hold  its  initial 
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meeting.  The  Council's  mission  is  to: 
link  industry  and  national  security 
needs  to  opportunities  for  cooperative 
investments,  foster  precompetitive 
cooperation  among  industry, 
government  and  academia,  recommend 
opportunities  for  new  R&D  efforts  and 
potential  to  rationalize  and  align  on- 
going industry  and  government 
investments.  Part  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act.  and  pursuant  to  the 
appropriate  provisions  of  Section 
552b(c)(3)  and  (4).  Title  5.  U.S.C.  There 
will  be  an  open  session  from  3:45  to 
4:15  p.m. 

D.ATES:  March  28. 1995. 
ADDRESSES:  1300  Wilson  Blvd..  Suite 
145Q.  Arlington.  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lance  Glasser.  Director.  ARPA/ 
ESTO.  3701  N.  Fairfax  Drive.  Arlington. 
VA  22203-1714;  telephone;  703/696- 
2213. 

Dated:  March  10.  1995. 
Patricia  L.  ToppiJigs, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
jFR  Doc.  9S-SA2S  Filed  3-15-95:  8:45  ami 
BILLING  COOC  SOWMM-M 


Meeting  of  the  Advisory  Council  on 
Dependents'  Education 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS).  Oftice  of 
the  Secretary  of  Defense. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education 
(ACDE).  h  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  public,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  listed  below. 
DATES:  April  21, 1995.  9  a.m.  to  4:30 
p.m.  and  April  22. 1995.  9:30  a.m.  to  12 
noon. 

ADDRESSES:  April  21:  The  Pentagon, 
room  3E869.  Arlington.  VA  (an  escort  is 
required  for  attendees  without  DoD 
building  passes);  April  22:  Crystal  City 
Embassy  Suites  Hotel.  Adams  Morgan 
Room.  1402  South  Eads.  Arlington,  VA 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marilyn  Wicher.  Public  Affairs 
Officer.  DoD  Education  Activity.  4040 
N.  Fairfax  Drive,  Arlington.  Virginia 
22203-1635:  Telephone  mimber:  703- 
C96-4236.  extension  121. 


SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  established  under  title  XIV. 
section  1411.  of  public  Law  95-561. 
Defense  Dependents'  Education  Act  of 
1978,  as  amended  by  title  XH.  section 
1204(b)(3)-(5).  of  Public  Law  99-145. 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C,  chapter  25A. 
section  929,  Advisory  Council  on 
Dependents'  Education).  The  Council  is 
cochaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the 
Departments.  12  members  are  appointed 
jointly  by  the  Secretaries  of  Defense  and 
Education.  Members  include 
representatives  of  educational 
institutions  and  agencies,  professional 
employee  organizations  and  unions, 
unified  military  commands,  school 
administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student.  The 
Director.  DoDDS,  serves  as  the 
Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  responses  to  the 
recommendations  made  by  the  Council 
during  its  October  1994  meeting;  reports 
about  other  topics  raised  by  teams  of 
ACDE  members  who  visited  DoDDS 
schools  in  Italy.  Spain,  and  Turkey;  the 
DoD  Education  Activity  (DoDEA)  draft 
strategic  plan,  to  include  the  National 
Education  Coals,  academic  achievement 
encouragement,  multicultural/ 
multiracial  diversity  and  awareness, 
education  of  children  with  disabilities, 
and  increased  parental  involvement; 
drawdown  planning;  the  DoDEA  draft 
technology  plan;  school  staffing: 
transportation  security  and  discipline 
on  school  buses;  and  a  report  on  the 
extent  to  which  Ritalin  is  administered 
to  DoD  dependents  overseas. 

Dated:  March  10, 1995 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

|FR  Doc  95-6424  Filed  3-15-95:  8:45  ami 
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Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 
Meeting;  Notice  of  Conference 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Dofunse 
Advisor^'  Committee  on  Women  in  the 


Services  (DACOWITS).  The  purpose  of 
DACOWITS  is  to  advise  the  Secretary  of 
Defense  on  matters  relating  to  women  in 
the  Services. 

The  Committee  meets  semiannually. 
DATES:  April  27-30.  1095  (Sumrharized 
agenda  follows). 

ADDRESSES:  The  Sheraton  Premier  at 
Tysons  Corner.  8661  Lershurg  Pike. 
Vienna.  VA  22182;  (703)  448-1234. 
AGENDA:  Subcommittee  and  General 
Business  sessions  will  be  conducted 
daily  and  are  open  to  the  public.  The 
agenda  will  include  the  following: 

Thursday.  April.  27.  1995.  7^.00  a.m. - 
10:00  p.m. 

Conference  Registration  (Conferenc." 

Participants) 
Subcommittee  Breakfast  (DACOWITS 

members) 
New  Member  Orientation  (1995 

DACOWITS  Appointees) 
Update  and  Focus  Meeting  (1993  &  1994 

DACOWITS  Members) 
Issue  Review  (DACOWITS  members) 
Opening  Ceremony/Opening  General 

Business  Session  (All  conference 

participants) 
Quality  of  Life  Task  Force  Review 

(D.^COWITS  members  and  Military 

Representatives) 
Installation  Visit  Training  (DACOWITS 

members) 
Orientation.  Update  &  Focus  Follow-up 

(DACOWITS  members) 
Get-Acquainted  Reception  (DACOWITS 

members.  Military  Representatives. 

Liaison  Officers.  Advisors  &  Staff) 

Friday.  April  28.  1995.  7:00  a.m.  to 
10:00  p.m. 

Uniform  Discussion  (DACOWITS 

member  and  selected  individuals) 
Working  Breakfast  (Members.  Military 

Representatives.  Liaison  Officers. 

Advisors  &  Staff) 
Subcommittee  Sessions  (All  conference 

participants) 
Field  Trip/Installation  Visit 

(DACOWITS  members  &  Senior 

Military  Representatives  Only) 
Official  Reception/OSD  Official  Dinner 

(DACOWITS  members,  and  invited 

guests) 

Saturday.  April  29.  1995.  7:00  o.m.-7:00 
p.m. 

Subcommittee  Sessions  (All  conference 

participants) 
OSD  Official  Luncheon  (DACOWITS 

members  and  invited  guests) 
Recommendations  Review  (D.^(":OWITS 

members.  Military  Representatives. 

Liaison  Officers.  Advisors  &  Staff) 
Executive  Committee  Mark-up 
Pentagon  Tour/Media  Training  (current 

DACOWITS  inemb«?rs) 


Sunday,  April  30,  1995,  8:00  a.m.-12:30 
p.m. 

Issue  Review  (DACOWITS  members. 

Military  Representatives.  Liaison 

Officers,  Advisors  &  Staff) 
Closing  General  Business  Session; 

Voting;  Installation  Visit  Report  (All 

conference  participants) 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN  or  CPT  Alissa  B.  Deuel. 
Plans  and  Communications  Officer, 
DACOWITS  and  Military  Women 
Matters,  OUSD  (Personnel  and 
Readiness)  4000  Defense  Pentagon, 
Room  3D769,  Washington,  DC  20301- 
4000:  Telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  The 
following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  conference: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  official  OSD 
Luncheon:  Field  Trip;  and  the  OSD 
Reception  and  Dinner. 

(2)  The  Opening  Session/business 
session,  all  subcommittee  sessions  and 
the  closing  session  will  be  open  to  the 
public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  thft  Committee  must  notify 
the  point  of  contact  listed  above  no  later  . 
than  April  10. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  Presentations  by  members  of 
the  public  will  be  permitted  onlv  on 
Sunday,  April  30, 1995  before  the  full 
Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  1  copy  of  the 
presentation  by  April  10  and  make 
available  175  copies  of  any  material  that 
is  intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  by  the  close 
of  the  conference. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  members  for 
transmittal  to  the  DACOWITS  Chair  or 
Director,  DACOWITS  and  Military 
Women  Matters  to  consider, 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
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at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  ask  questions  to  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

Dated:  March  10, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Registrr  Uni.wn 
Officer,  Department  of  Defense. 
IFR  Doc.  95-6423  Filed  3-15-95:  8:45  am) 
BILUNG  CODE  S00O-04-M 


Dated:  March  7, 1995. 


Office  of  the  Secretary  of  Defense 

Privacy  Act  of  1974;  Add  a  System  of 
Records 

AGENCY:  Department  of  Defense. 
ACTION:  Add  a  system  of  records. 

SUMMARY:  The  Department  of  Defense  is 
adding  one  system  of  records  notice  to 
its  inventory  of  Privacy  Act  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 

DATES:  The  addition  is  effective  April 
17.  1995.  unless  comments  are  received 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer.  Washington 
Headquarter  Services.  Correspondence 
and  Directives  Division.  Records 
Management  Division.  1155  Defense 
Pentagon,  Room  5C315,  Washington.  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S'C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  February  21, 1995,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (ORB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  ORB  Circular  No.  A-130.  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated  July 
25,  1994  (59  FR  37906.  July  25,  1994).' 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Unison 
Officer.  Department  of  Defense. 

DOG  16 
SYSTEM  NAME: 

Political  Appointment  Vetting  Filesr 

SYSTEM  L0CATK5N: 

Office  of  Legal  Counsel,  Department 
of  Defense  General  Counsel.  1600 
Defense  Pentagon.  Washington.  DC: 
20301-1600. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  who  are  possible 
appointments  to  political  positions  in 
DoD.  consisting  of  non-career  Senior 
E.xecutive  Service  (SES)  (Schedule  C). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  consist  of  referral  letters.  White 
House  clearance  letters,  information 
about  individual's  professional  licenses 
(if  applicable),  IRS  resuhs  of  inquiries, 
notation  of  National  Agency  Check 
(NAC)  results  (favorable  or  otherwise), 
internal  memoranda  concerning  a 
candidate,  Financial  Disclosure 
Statements  (Standard  Form  278).  results 
of  inquiries  about  the  individual. 
Personal  Data  Questionnaires  and 
General  Counsel  Interview  sheets, 
published  works  including  books, 
newspaper,  magazine  articles  and 
treatises  by  the  applicant,  newspaper 
and  magazine  articles  written  about  the 
applicant,  and  other  correspondence 
relating  to  the  selection  and 
appointment  of  political  appointees. 

AUTHORmr  FOR  KWIKTENANCE  OF  THE  SYSTEM: 

10  U.S.C  133  and  E.O.  9397. 

purp6se(s): 

To  evaluate  suitability  of  individuals 
seeking  or  who  have  been  recommended 
for  non-career  positions  within  DoD. 
Files  are  used  by  authorized  personnel 
within  the  Office  of  the  Secretary  of 
Defense  to  resolve  issues  involving  a 
potential  candidate's  suitability  for 
appointment,  e.g.  conflicts  of  interest, 
financial  mismanagement,  moral 
turpitude,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  mav 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 


UMI 
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To  Federal,  state,  local,  or  foreign  law 
enforcement  authorities  if  the  record 
indicates,  on  its  face  or  in  conjunction 
with  other  records,  a  violation  of  law;  to 
the  Department  of  Justice  in  pending  or 
potential  litigation  to  which  the  record 
is  pertinent;  to  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  for  records 
management  purposes;  to  U.  S. 
Government  and  foreign 
counterintelligence  activities  as 
authorized  by  federal  law  or  executive 
order. 

The  'Blanket  Routine  Uses"  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  do  not  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMQ,  RETAINING,  AND 
OISPOSMG  OF  RECORDS  »4  THE  SYSTEM: 

STORAGE: 

Correspondence  and  forms  in  file 
folders. 

RETRIEVABILmr: 

Information  accessed  by  last  name  of 
individual  and  Social  Security  Number. 

SAFEGUARDS: 

Building  employs  security  guards. 
Data  is  kept  in  locked  safes  and  is 
accessible  to  authorized  personnel  only. 

RETENTION  AND  DISPOSAL: 

Destroy  at  the  end  of  the  Presidential 
administration  during  which  the 
individual  is  hired.  For  nonselectees, 
records  of  individuals  who  are  not  hired 
are  destroyed  one  year  after  the  file  is 
closed,  but  not  later  than  the  end  of  the 
Presidenfial  administration  during 
which  the  individual  is  considered. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Legal  Counsel.  Department 
of  Defense  General  Counsel.  1600 
Defense  Pentagon,  Washington.  DC 
20301-1600. 

NOTIFtCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
in  contained  in  this  system  should 
address  written  inquiries  to  Office  of 
Legal  Counsel,  Department  of  Defense 
General  Counsel,  1600  Defense 
Pentagon.  Washington.  DC  20301-1600 

Requests  for  information  should 
contain  individual's  full  name,  any 
former  names  used,  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Directorate  for  Freedom  of 
Information  and  Security  Review.  Office 


of  the  Assistant  Secretary  of  Defense 
(Public  Affairs).  1400  Defense  Pentagon, 
Room  2C757,  Washington,  DC  20301- 
1400. 

The  request  must  include  the 
individual's  full  name,  any  former 
names  used,  and  Social  Security 
Number. 

CONTESTING  RECORD  PROCEDURES: 

The  OSDs  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Submitted  by  individuals  themselves 
and  compiled  from  interviews  with 
those  individuals  seeking  non-career 
positions.  Additional  sources  may 
include  The  White  House,  Office  of 
Personnel  Management,  Internal 
Revenue  Service,  Defense  Investigative 
Service,  and  international,  state,  and 
local  jurisdiction  law  enforcement 
components  for  clearance  documents, 
and  other  correspondence  and  public 
record  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  from  certain  provisions  of  5 
U.S.C.  552a(k)(5). 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager. 

|FR  Doc.  95-6421  Filed  3-15-95;  8:45  am) 

BILLING  CODE  5000-04-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hfireby  given  that  the 
Delaware  Rivor  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
March  22,  1995.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  10:30 
a.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  9:00  a.m.  at  the 
same  location  and  will  include  a 
discussion  of  the  Delaware  Estuary 
management  plan  and  DRBC 
commitments  for  consideration. 


The  subjects  of  the  hearing  wi"  be  as 
follows: 

Application  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  J 1  and/or  Section  3.8  of  the 
Compact: 

1 .  Holdover  Project:  Concord  Mobile 
Home  Park  D-92-68.  A  sewage 
treatment  plant  (STP)  project  that 
entails  construction  of  a  63,500  gallons 
per  day  (gpd)  capacity  secondary  level 
extended  aeration  plant  to  serve  a 
proposed  254-lot  mobile  home  park  in 
Concord  Township,  Delaware  County, 
Pennsylvania.  The  STP  will  discharge  to 
Green  Creek,  a  tributary  of  West  Branch 
Chester  Creek,  at  a  point  just  north  of 
Concord  Road.  This  hearing  continues 
that  of  February  22,  1995. 

2.  Merrill  Creek  Owners  Group 
(MCOG)  D-77-1 10  CP  (Amendment  61. 
An  application  for  inclusion  of  the 
Keystone  Energy  Service  Company  LP. 
Facility  (approved  by  Docket  D-90-48 
on  September  25, 1991)  as  an  additional 
Designated  Unit  to  Table  A  (Revised)  of 
the  Merrill  Creek  Reservoir  Project,  to 
enable  releases  from  the  reservoir  to 
make  up  for  consumptive  water  use 
during  drought  periods.  The  Keystone 
Cogeneration  Facility  is  expected  to 
average  approximately  2.7  million 
gallons  per  day  (mgd)  in  consumptive 
use  and  is  located  west  of  Route  130. 
adjacent  to  the  Delaware  River  in  Logan 
Township,  Gloucester  County,  New 
Jersey;  Merrill  Creek  Reservoir  is  located 
in  Harmony  Township,  Warren  County, 
New  Jersey. 

3.  Hercules  Incorporated  D~84-28 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  10  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  Hercules  Research  Center 
from  14  existing  wells.  Commission 
approval  on  August  15.  1984  was 
limited  to  10  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  be  decreased  from  14  mg/30 
days  to  10  mg/30  days.  Thn  project  is 
located  in  New  Castle  County. 
Delaware. 

4.  Borough  of  Elmer  D-85-24  CP 
REXE\\\\L-2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  10  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  Well  Nos.  6  and  8. 
Commission  approval  on  Septcrrtlior  27 
1989  was  limited  to  five  years  and  will 
expire  unless  renewed.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  10  mg/30 
days.  The  project  is  located  in  Elmer 
Borough,  Salem  County.  New  Jersey. 

5.  Town  of  Liberty  D-89-58  CP 
RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
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project  to  supply  up  to  4.0  mg/30  days 
of  water  to  the  applicant's  Ferndale 
Water  District  from  Well  Nos.  1,  2  and 
3.  Commission  approval  on  February  28, 
1990  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  4.0  mg/30  days.  The  project 
is  located  in  the  Town  of  Liberty. 
Sullivan  County,  New  York. 

6.  Township  of  Greenwich  D-94-51 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  43.2  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  4A,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  46.8  mg/30  days.  The  project  is- 
located  in  Greenwich  Township, 
Gloucester  County,  New  Jersey. 

7.  Harcros  Pigments,  Inc.  D-94-75.  A 
project  to  upgrade  the  applicant's 
existing  1.29  mgd  industrial  wastewater 
treatment  plant  (IWTP)  by  the 
installation  of  a  mechanical  draft 
cooling  tower,  which  is  designed  to 
enable  the  IWTP  effluent  to  meet 
revised  temperature  limits. 
Consumptive  water  loss  will  increase 
slightly  to  a  maximum  of  7,200  gpd  due 
to  the  effluent  cooling  process.  "The 
IWTP  will  continue  to  serve  only  the 
applicant's  pigment  manufacturing 
operations  and  discharge  to  the  Bushkill 
Creek  at  the  City  of  Easton, 
approximately  2.5  miles  upstream  of  its 
confluence  with  the  Delaware  River  in 
Northampton  County,  Pennsylvania.  No 
increased  water  withdrawal  is  proposed. 

8.  Integrated  Health  Services  at  Penn, 
Inc.  D-95-4.  A  project  to  modify  the 
applicant's  existing  12,500  gpd  sewage 
treatment  plant  (STP)  by  improving  the 
treatment  processes  and  facilities, 
including  the  tertiary  filtration  system; 
ultraviolet  disinfection  is  also  proposed. 
The  STP  serves  the  applicant's  nursing 
home  and  is  located  in  Lake  Township, 
Wayne  County*  Pennsylvania  just 
northeast  of  Lake  Ariel  and  south  of 
Route  191.  With  no  increase  in 
permitted  flow,  the  discharge  will 
continue  to  an  unnamed  tributary  of 
Ariel  Creek  which  flows  to  Lake 
Wallenpaupack. 

9.  Holman  Enterprises-RMP  Facility 
D-95-5.  A  ground  water  remediation 
project  which  entails  withdrawal  and 
treatment  of  approximately  74,000  gpd 
of  contaminated  ground  water  for 
discharge  to  South  Branch  Pennsauken 
Creek  in  Pennsauken  Township, 
Camden  County,  New  Jersey.  The 
project  treatment  facility  will  be  located 
at  the  applicant's  engine  rebuilding 
plant  site  just  east  of  Haddonfield  Road 
and  south  of  Route  73  in  Pennsauken 
Township,  Camden  County,  New  Jersey. 


10.  Valley  Forge  Sewer  Authority  D- 
95-6  CP.  A  project  to  expand  the 
applicant's  existing  8.0  mgd  secondary 
sewage  treatment  plant  (STP)  to  8.99 
mgd  by  rerating  the  existing  facilities 
after  minor  modifications.  The  STP 
service  area  will  continue  to  include 
East  Pikeland,  Schuylkill,  and 
Charleston  Townships;  the  Borough  of 
Malvern;  and  portions  of  Easttown, 
Tredyffrin,  East  Whiteland,  and 
Willistown  Townships,  alFin  Chester 
County,  Pennsylvam'a.  The  STP  will 
continue  to  discharge  treated  effluent  to 
the  Schuylkill  River  in  Schuylkill 
Township,  Chester  County, 
Pennsylvania. 

Documents  rtlaied  lu  these  items  may 
be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated;  March  7, 1995. 
Susan  M.  Weisman, 
Secretary. 
[PR  Doc.  95-6447  Filed  3-15-95;  8:45  ami 

BILLING  CODE  6360-01-P 


DEPARTMENT  OF  ENERGY 

Extension  of  Public  Comment  Period 
for  the  Environmental  Management 
Programmatic  Environmental  Impact 
Statement 

agency:  U.S.  Department  of  Energy. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  On  October  22, 1990.  the 
Department  of  Energy  issued  a  Notice  of 
Intent  to  prepare  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  Environmental  Impact 
Statement  (PEIS).  (55  FR  42633).  In  the 
Notice  of  Intent  and  in  an 
Implementation  Plan  issued  in  January 
1994,  the  Department  identified  the 
proposed  action  as  follows:  "to 
formulate  and  implement  an  integrated 
environmental  restoration  and  waste 
management  program  in  a  safe  and 
environmentally  sound  manner  and  in 
compliance  with  applicable  laws, 
regulations  and  standards."  A  notice 
was  issued  on  January  24,  1995,  inviting 
the  public  to  provide  written  comments 
on  a  proposed  modification  to  the  scope 
and  name  of  the  PEIS.  (60  FR  4607).  In 
the  notice,  the  Department  proposed  to 
modify  the  proposed  action  to  eliminate 
the  analysis  of  environmental 
restoration  alternatives.  As  modified. 


the  PEIS  would  consider  how  to  manage 
certain  types  of  radioactive  and 
hazardous  waste,  and  analyze 
alternative  sites  at  which  the  wastes 
could  be  managed  in  the  future.  The 
PEIS  would  focus  its  programmatic 
evaluations  on  waste  management 
facilities,  and  would  henceforth  be 
known  as  the  "Waste  Management 
Programmatic  Environmental  Impact 
Statement." 

INVITATION  TO  COMMENT:  In  response  to  a 
request  from  the  public,  the  Department 
is  extending  for  30  days,  until  April  10. 
1995,  the  written  comment  period  for 
the  proposed  modification  to  the 
Programmatic  Environmental  Impact 
Statement.  A  summary  of  the  comments 
received  in  response  to  this  notice  will 
be  contained  in  an  appendix  to  the  draft 
Waste  Management  Programmatic 
Environmental  Impact  Statement. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Written  comments  and  requests  for 
further  information  on  the 
Programmatic  Environmental  Impact 
Statement  should  be  directed  to:  James 
A.  Turi,  Office  of  Waste  Management 
(EM-33).  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585-0002.  (301)  903- 
7147.  For  information  on  the 
Department's  National  Environmental 
Policy  Act  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  leave  a  message  at  1-800-472-2756. 

Issued  in  Washington.  D.C..  this  lOih  day 
of  .March  1995. 

Thomas  P.  Gnunbly. 

Assistant  Secretary  for  Environmental 
Management. 

jFR  Doc.  95-6520  Filed  3-15-95:  8:45  ami 

BILLING  CODE  64S0-01-P 


Pittsburgh  Energy  Technology  Center; 
Notice  of  Unsolicited  Financial 
Assistance  Award 

agency:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Acceptance  of  an  unsolicited 
proposal  application  of  a  grant  award 
with  the  foundation  at  NJIT  and  the 
New  Jersey  Institute  of  Technology. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburgh  Energy 
Technology  Center,  announces  that 
pursuant  to  10  CFR  600.14  (D)  and  (E). 
it  intends  to  award  a  Grant  through  the 
Pittsburgh  Energy  Technology  Center 
(PETC)ao  The  Foundation  at  NJIT  and 
The  New  Jersey  Institute  of  Technology 
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for  "Experimental  Investigation  of 
Vibration-Induced  Bulk  Solids 
Transport  and  Segregation". 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy.  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box 
10940,  MS  921-143.  Pittsburgh,  PA 
15236-0940,  Attn.:  Robyn  L.  Knapek. 
Telephone:  (412)  892-6201. 
SUPPLEMENTARY  INFORMATION: 
Grant  No.  DE-FG22-95PC95203 
Title  of  Research  Effort — "Experimental 
Investigation  of  Vibration-Induced 
Bulk  Solids  Transport  Segregation" 
Awardee — The  Foundation  at  NJIT  and 
The  New  Jersey  Institute  of 
Technology 
Term  of  Assistance  Effort — ^Twelve  (12) 

Months 
Cost  of  Assistance  Effort — The  total 
estimated  value  is  $67,557,00.  There 
will  be  cost-sharing  involved  in  this 
transaction;  financial  assistance  of 
53.5%  ($34,451.00)  will  be  provided 
by  the  U.S.  Department  of  Energy. 

Objective 

In  accordance  with  10  CFR  600.14. 
The  Foundation  at  NJIT  and  The  New 
Jersey  Institute  of  Technology  has  been 
selected  as  the  grant  recipient  as  the 
result  of  the  evaluation  of  an  unsolicited 
proposal. 

The  objective  of  this  project  is  to 
analyze  the  effects  of  a  number  of 
parameters  on  the  behavior  of  particles 
in  vibration  beds,  with  particular 
attention  paid  to  induced  flows  and 
their  influence  on  the  motion  of  an 
embedded  large  particle.  With  the  help 
of  flow  visuaiizfition  technique  and 
computer  simulation  proposed,  it  is 
anticipated  that  various  flow  behavior 
would  be  revealed,  and  this  may  shed 
light  on  the  possible  mechanisms  for 
particle  segregation. 

The  benefits  include  a  study  of  the 
effects  (quantitative  as  well  as 
qualitative)  on  coiivective  transport  and 
segregation  due  to  various  parameters 
(wall  conditions,  surface  particle 
properties,  size  ratio,  etc.). 

This  proposed  project,  resulting  from 
the  submission  of  an  unsolicited 
proposal,  represents  a  unique  or 
innovative  idea,  method,  or  approach 
which  would  notbe  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
DOE  has  determined  that  a  competitive 
solicitation  would  be  inappropriate. 
This  award  will  not  be  made  for  at  least 
14  days  to  allow  for  public  comment. 
Dale  A.  Siciliano, 
Contracting  Officer. 

|FR  Doc.  95-6521  Filed  3-15-95;  8:45  ami 
BILUNO  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

Pacific  Gas  Transmission  Co.;  Notice 
of  Amendment 

[Docket  No.  CP93-61&-O04] 

March  10,  1995. 

Take  notice  that  on  March  3, 1995, 
Pacific  Gas  Transmission  Company 
(PGT),  160  Spear  Street,  San  Francisco, 
California,  94105-1570,  filed  an 
application  in  Docket  No.  CP93-618- 
004,  In  this  case,  PGT  is  seeking  an 
amendment  to  a  Certificate  of  Public 
Convenience  and  Necessity  issued  in 
Docket  Nos.  CP93-618.  et  al  under 
Section  7(c)  of  the  Natural  Gas  Act,  and 
Part  157,  Subpart  A  of  the  commission's 
Regulations.  The  Certificate  that  PGT 
seeks  to  amend  was  issued  by  the 
Commission's  Order  of  January  12, 
1995,  in  the  above  dockets«,PGT  wants 
to  partially  increase  the  size  of  the 
Med  ford  Extension,  one  of  the  two 
pipeline  extensions  approved  by  the 
January  12,  1995.  Order.  PGT's  proposal 
is  more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

PGT  now  seeks  to  construct  and 
operate  about  22  miles  of  16-inch 
pipeline  on  the  Medford  Extension, 
from  the  interconnection  with  PGT's 
mainline  to  Klamath  Falls.  Oregon, 
rather  that  12-inch  pipeline  for  that 
segment.  The  remainder  of  the  86.5 
miles  of  the  Medford  Extension,  which 
continues  on  to  Medford,  Oregon, 
would  be  a  12-inch  pipeline,  as 
previously  approved.  The  increased 
diameter  pipe  would  allow  for 
additional  capacity  on  the  Medford 
Extension  so  PGT  can  provide  up  to 
90,000  MMBtu  per  day  of  additional 
firm  transportation  service  to  Diamond 
Energy,  Inc.  (Diamond  Energy). 
Diamond  Energy,  a  subsidiary  of 
Mitsubishi  Corp.,  and  the  City  of 
Klamath  Falls  have  plans  to  jointly 
build  a  gas-fired  electric  generation 
station  which  would  be  operational  in 
1998. 

PGT  states  that  it  seeks  to  take 
advantage  of  the  short-term  opportunity 
to  install  the  larger  pipe  when  the 
Medford  Extension  is  initially 
constructed  this  summer.  PGT  says  that 
this  will  avoid  unnecessary  future 
environmental  disruptions  and  higher 
project  costs  associated  with  the  future 
construction  of  pipeline  looping  or  . 
compressor  facilities  in  three  years  time. 
PGT  says  that  the  additional  cost  of  the 
larger  pipe  is  estimated  to  be  $2.3 
million,  including  AFUDC.  The 
increased  costs  of  the  16-inch  pipe 
would  be  held  out  of  the  rate  base  of  the 


Medford  Extension  until  after  service  to 
Diamond  Energy  begins. 

PGT  proposes  to  recover  the 
incremental  cost-of-service  of  the 
increased  pipe  size  through  surcharges 
to  its  existing  FTS-1  Rate  Schedule. 
Diamond  Energy  would  pay  the  FTS-1 
rate  for  mainline  service  and  a  surcharge 
for  service  on  the  Medford  Extension. 

PGT  says  that  the  surcharge  that 
Diamond  Energy  would  pay  is  a 
negotiated  rate  based  on  the  avoided 
costs  of  Diamond  Energy;  Diamond 
Energy  would  not  have  to  build  its  own 
pipeline  to  PGT.  The  negotiated 
reservation  surcharge  is  $0.090388  for 
the  first  45.000  MMBtu  per  day  of 
service  and  $0.035477  for  the  s'n  ond 
45.000  MMBtu  per  day  of  service. 

PGT  says  that  incremental  revenues 
from  the  rates  paid  by  Diamond  Energy 
will  reduce  costs  of  VVP  Natural  Gas,  a 
division  of  The  Washington  Water 
Power  Company  (Wash.  Water),  the  only 
other  customer  on  the  Medford 
Extension.  In  the  January  12,  1995. 
Order  the  Commission  approved  a 
special  deferred  cost  recovery  account/ 
rate  mechanism  for  Wash.  Water.  PGT 
says  that  Wash.  Water's  obligations 
under  the  deferred  cost  recovery 
mechanism  will  be  reduced  and 
shortened  in  time  from  30  years  to  18 
years.  PGT  says  it  will  include  this 
revenue  crediting  information  in  its 
annual  reports/filings  containing  the 
adjusted  Wash.  Water  rate  and  related 
information  on  any  deferred  balance. 

PGT  proposes  to  recover  the  cost  of 
Medford  Extension  based  upon  a 
straight-line  depreciation  schedule 
which  is  equal  to  the  length  of  the 
transportation  agreements  for  each 
extension.  For  service  to  Wash.  Water 
over  the  Medford  Extension  the  term  of 
the  contracts  is  30  years,  (there  are  two 
contracts  between  PGT  and  Wash. 
Water).  For  service  to  Diamond  Energy 
over  the  Medford  Extension  the  term  of 
the  contract  is  27  years.  Diamond 
Energy  would  begin  service  in 
November,  1998.  three  years  after  Wash. 
Water  begins  service. 

PGT  states  that  copies  of  its 
amendment  have  been  sent  to  all 
interested  state  regulatory  agencies  and 
all  parties  on  the  official  service  list  in 
Docket  No.  CP93-618,  et  al.  PGT  asks 
for  expeditious  approval  of  its  proposal 
by  June  1,  1995,  so  that  the  Medford 
Extension  can  be  in-ser\'ice  by 
November,  1995.  Otherwise,  it  will 
withdraw  its  request  to  install  the  22 
miles  of  16-inch  pipe  and  only  build  the 
approved  12-inch  pipeline  extension. 

Any  person  desiring  to  be  heard  or  to 
protest  said  amendment  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street.  N,E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  24, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  However,  any 
person  who  has  already  filed  an 
intervention(s)  in  Docket  No.  CP93-618, 
et  al.,  need  not  file  again. 
Lois  D.  Cashell 
Secretary. 

(FR  Doc.  95-6455  Filed  3-15-95;  8:45  ami 
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[Docket  No.  ER94-1480-000,  et  al.] 

Louisville  Gas  &  Electric  Company,  et 
.  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  9,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  &  Electric  Company 

[Docket  No.  ER94-148O-O00I 

Take  notice  that  on  February  15, 1995, 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Electric  Clearinghouse  Inc. 

(Dotket  No.  ER94-968-004J 

Take  notice  that  on  March  6. 1995. 
Electric  Clearinghouse  Inc.  (ECI) 
tendered  for  filing  a  revised  summary  of 
ECI's  activity  for  the  quarter  ending 
December  31, 1994. 

3.  Long  Island  Lighting  Company 

(Docket  No.  ER94-1 599-000) 

Take  notice  that  on  March  J,  1995, 
Long  Island  Lighting  Company  (LILCO), 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  Northeast  Utilities  Service 
Company  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  March  23. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Mid- American  Resources,  Inc. 

[Docket  No.  ER95-78-000| 

Take  notice  that  on  February  27, 1995, 
Mid-American  Resources,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

[Docket  No.  ER95-361-O00| 

Take  notice  that  on  February  24, 1995. 
Southern  California  Edison  Company 
(Edison)  submitted  supplemental 
information  regarding  its  filing  in  the 
above  captioned  docket. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  23. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Westcoast  Power  Marketing  Inc. 

[Docket  No.  ER95-378-OOOI 

Take  notice  that  on  February  21,  1995. 
Westcoast  Power  Marketing  Inc. 
tendered  for  filing  supplemental 
information  to  its  January  3,  1995  filing 
in  the-above-referenced  docket.  . 

Comment  date:  March  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Empire  District  Electric 
Company 

(Docket  No.  ER95-446-000n 

Take  notice  that  The  Empire  District 
Electric  Company  (EDE).  on  March  2. 
1995.  tendered  for  filing  proposed 
changes  in  its  Transmission  Peaking 
Service  Contract  between  EDE  and  the 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCo). 

This  filing  is  to  amend  Docket  No. 
ER95-446-000. 

Copies  of  the  filing  were  served  upon 
the  Arkansas  Public  Service 
Commission,  Kansas  Corporation 
Commission,  the  Missouri  Public 
Service  Commission,  Oklahoma 
Corporation  Commission,  and  KEPCo. 

Comment  date:  March  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  NorAm  Energy  Services,  Inc. 

(Docket  No.  ER95-512-O001 

Take  notice  that  on  February  27,  1995. 
NorAm  Energy  Ser\'ices.  Inc.  tendered 
for  filing  a  Notice  of  Withdrawal  in  the 
above-referenced  docket. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  New  England  Power  Company 

(Docket  No.  ER95-554-O00i 

Take  notice  that  on  March  3, 1995. 
New  England  Power  Company  tendered 
for  filing  supplemental  information  to 
its  February  6, 1995  fihng  in  the  above- 
refei-enced  docket. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER95-644-000) 

Take  notice  that  on  February  24.  1995, 
Oklahoma  Gas  and  Purchase  Company 
(OG&E)  tendered  for  filing  a 
Supplemental  Power  Purchase 
Agreement  with  the  Oklahoma 
Municipal  Power  Authority  (OMPA). 

Comment  date:  March  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Company 

jDocket  No.  ER95-645-0001 

Take  notice  that  on  February  24, 1995. 
New  England  Power  Company  (NEP) 
tendered  for  filing  an  amendment  to  its 
FERC  Rate  Schedule  No.  439.  NEP  states 
that  the  effect  of  the  amendment  does 
not  increase  or  decrease  the  rates  to  be 
charged. 

Comment  date:  March  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

[Docket  No.  ER95-C46-O00I 

Take  notice  that  on  February  24.  1995, 
PacifiCorp  tendered  for  filing  a  Power 
Sales  Agreement  (Agreement)  dated 
September  20, 1994  between  PacifiCorp 
and  City  of  Anaheim.  California 
(.Anaheim). 

PacifiCorp  requests  an  effective  date 
of  May  1.  1995  be  assigned  to  the 
Agreement. 

Copies  of  this  filing  were  supplied  to 
Anaheim,  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  March  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

13.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER95-647-000| 

Take  notice  thai  on  February  24,  1995. 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
Interchange  Agreement  (.Agreement) 
b»;tween  SDG&E  and  LG&E  Power 
Marketing  Inc..  (LPM). 

SDG&E  requests  that  the  Commission 
allow  the  .Agreement  to  become  effective 
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on  the  1st  day  of  May.  1995  or  at  the 
carhest  possible  date. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  LPM. 

Comment  date:  March  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

(Docket  No.  ER95-648-000| 

Take  notice  that  on  February  24,  1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  CNG  Power  Services 
Corporation  (CNG),  dated  Februar)'  15, 
1995.  This  Service  Agreement  specifies 
that  CNG  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-O00  and  allows  GPU  and 
CNG  to  enter  into  separately  scheduled 
transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  15, 1995  for  the  Service 
Agreement. 

GPU  has  ser\'ed  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  March  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

(Docket  No.  ER95-664-0001 

Take  notice  that  on  March  1,  1995, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the 
following  Supplemental  Agreement 
(Supplemental  Agreement)  to  the  1990 
Integrated  Operations  Agreement  (lOA) 
with  the  City  of  Anaheim  (Anaheim), 
FERC  Rate  Schedule  No.  246,  and 
associated  Firm  Transmission  Service 
Agreement: 


Supplemental  Agreement  Between  Southern 
California  Edison  Company  And  City  of 
Anaheim  for  the  Integration  of  PaciRCorp 
Power  Sales  Agreement 

Edison-Anaheim  PacifiCorp  Firm 
Transmission  Service  Agreement  Between 
Southern  California  Edison  Company  and 
City  of  Anaheim 

The  Supplemental  Agreement  and 
FTS  Agreement  set  forth  the  terms  and 
conditions  by  which  Edison  will 
integrate  and  provide  transmission 
service  for  Anaheim's  PacifiCorp 
resource. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  23.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-670-0001 

Take  notice  that  on  March  1.  1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  with  New  England 
Power  Company  (NEP)  to  provide  for 
the  sale  of  energy  and  capacity.  For 
energy  sold  the  ceiling  rate  is  100 
percent  of  the  incremental  energy  est 
plus  up  to  10  percent  of  the  SIC  (which 
such  10  percent  is  limited  to  1  mill  per 
KVVhr  when  the  SIC  in  the  hour  reflects 
a  purchased  power  resource).  The 
ceiling  rate  for  capacity  sold  is  S7.70  per 
megawatt  hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  overnight 
delivery  upon  NEP. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-671-000| 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on  March  1. 
1995,  tendered  for  filing  a  Service 
Agreement  with  Citizens  Lehman  Power 
Sales  (Citizens)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Citizens. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
15,  1995. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northwestern  Wisconsin  Electric 
Company 

(Docket  No.  ER95-672-boOl 

Take  notice  that  Northwestern 
Wisconsin  Electric  Company  on  March 


1,  1995,  tendered  for  filing  proposed 
changes  in  its  Transmission  Use  Chargo. 
Rate  Schedule  FERC  No.  2.  The 
proposed  chsmges  would  increase 
revenues  from  jurisdictional  sales  by 
$954.80  based  on  the  12  month  period 
ending  April  30,  1995.  Northwestern 
Wisconsin  Electric  Company  is 
proposing  this  rate  schedule  change  to 
more  accurately  reflect  the  actual  cost  of 
transmitting  energy  from  one  utility  tu 
another  based  on  current  cost  data.  The 
service  agreement  for  which  this  rale  is 
calculated  calls  for  the  Transmission 
Use  Charge  to  be  reviewed  annuallv  and 
revised  on  May  1. 

Northwestern  Wisconsin  Electric 
Company  requests  this  Rate  Schndiilf 
Change  become  effective  May  1, 1995. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  und  lo 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-673-O001 

Take  notice  that  on  March  1. 1995, 
Southern  Company  Services,  Inc.  (.Sf;S). 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Conipanv, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Eloctri*: 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
a  Service  Agreement  dated  as  of 
February  11,  1995  between  Gulf  .Slreani 
Energy  and  SCS  (as  agent  for  Southern 
Companies)  for  service  under  the  Short- 
Term  Non-Firm  Transmission  Service 
Tariff  of  Southern  Companies. 

Comment  date:  March  23,  1995.  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

20.  Southern  Company  Services,  Inc. 

I  Docket  No.  ER95-674-O00J 

Take  notice  that  on  March  1,  199.). 
Southern  Company  Services,  Inc.  (.SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  iiled 
a  Service  Agreement  dated  as  of 
February  10,  1995  between  Electric 
Clearinghouse,  Inc.  and  SCS  (as  agent 
for  Southern  Companies)  for  scrvic  e 
under  the  Short-Term  Non-Firm 
Transmission  Service  Tariff  of  Soulhi^rn 
Companies. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Pennsylvania  Power  &  Light 
Company 

|l>ocket  No.  ER95-675-OOOI 

Take  notice  that  on  March  1,  1995. 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  as  initial  rate 
schedules  two  contributions-in-aid-of- 
construction  agreements  (the 
Agreements)  dated  January  10, 1995.  (1) 
between  PP&L  and  Jersey  Central  Power 
Light  Company,  (Jersey  Central)  and  (2) 
between  PP&L  and  the  Pennsylvania 
Electric  Company  (Penelec). 

The  purpose  ot  the  Jersey  Central 
agreement  is  to  enable  PP&L  to  recover 
costs. it  incurred  with  respect  to  relay 
and  control  changes  at  PP&L's  Martins 
Creed  230  kV  Switchyard  to 
accommodate  the  tapping  of  the  PP&L's 
Martins  Creed-Gilbert  230  kV  Line  to 
supply  Jersey  Central's  new  Morris  Part 
Substation  230-34.5  kV  transformer. 
The  purpose  of  the  Penelec  agreement  is 
to  enable  PP&L  to  recover  costs 
associated  with  PP&L's  installation  of  a 
Remote  Terminal  Unit  at  PP&L's 
Lackawaima  Substation  on  behalf  of 
Penelix;  to  support  its  upgrade  of 
antiquated  telemetering  gguipment. 

PF&L  states  that  copies  of  tne  filing 
were  served  on  Jersey  Central  and 
Penelec. 

Comment  dofe;  March  23, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Virginia  Electric  and  Power 
Company 

|Do<:ki't  No.  ER95-676-0001 

Take  notice  that  on  March  1,  1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Rate  Schedule  Supplement  which 
unilaterally  amends  five 
interconnection  agreements  between 
Virginia  Power  and  its  interconnected 
neighboring  utilities,  and  Service 
Schedules  B  and  C  in  Virginia  Power's 
Power  Sales  Tariff 

The  Rate  Schedule  Supplement  .sets 
forth  the  method  of  recovery  of  emission 
allowance  costs  in  coordination  power 
sales.  An  effective  date  of  May  1.  1935 
is  requested. 

A  copy  of  the  filing  was  .served  upon 
nffoctod  companies  as  well  as  upon  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  dote:  March  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Washington  Water  Power 
Company 

(Docket  No.  ER95-677-OOOI 

Take  notice  that  on  March  1, 1995, 
The  Washington  Water  Power  Company 


(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12.  an  Agreement 
for  sale  of  capacity  and  associated 
energy  to  The  City  of  Riverside, 
California  (Riverside)  each  year  from 
May  through  October  for  ten  (10)  years. 

Comment  date:  March  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Company 

(Docket  No.  ER95-678-0001 

Take  notice  that  on  March  1,  1995, 
New  England  Power  Company  (NEP) 
submitted  for  filing  an  Amended 
Contract  with  its  affiliate,  Massachusetts 
Electric  Company  (MECO).  The 
Amended  Contract  is  executed  pursuant 
to  Schedule  Ill-C  of  NEPs  FERC  Electric 
Tariff,  Original  Volume  No.  1. 
According  to  NEP,  it  provides  for  the 
sale  from  NEP  to  MECO  of  electricity  on 
an  interruptible  basis  for  resale  by 
MECO  to  one  of  its  retail  customers. 

Comment  date:  March  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Detroit  Edison  Company 
Consumers  Power  Company 

(Docket  No.  ER95-681-000I 

Take  notice  that  on  March  2, 1995, 
Consumers  Power  Company 
(Consumers),  acting  on  behalf  of  itself 
and  as  agent  for  The  Detroit  Edison 
Company  (Detroit  Edison),  tendered  for 
filing  various  rate  schedule  changes  to 
Consumers  Power  Company  Rate 
Schedule  FPC  No.  41  and  The  Detroit 
Edison  Company  Rate  Schedule  FPC 
No.  22. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service 
Commission,  Consumers  and  Detroit 
Edison. 

Comment  date:  March  23. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  iiUervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
.Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary: 

|FR  Doc.  95-6487  Filed  3-15-95;  8:45  am| 

BILUNC  COOE  (717-01-^ 


[Project  No.  11346-001  Iowa] 

FORIA  Hydro  Corp.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

March  10.  1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's)  . 
regulations,  18  CFR.Parl  380  (Order  No. 
486,  525  FR.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Fort  Dodge  Mill  Dam 
Hydroelectric  Project,  located  on  the 
Des  Moines  River.  Webster  County, 
Iowa,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  In  the  IJA,  the 
Commission's  stafi'has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426. 
Lois  0.  Cashell, 
Secretary 
jFR  Doc.  95-6457  Filed  3-15-95:  8:45  ami 

BILLING  CODE  671 7-01 -M 


[Docket  No.  CP95-191-O00J 

Natural  Gas  Pipeline  Compsny  of 
America;  Notice  of  Intent  to  P,  cpare  an 
Environmental  Assessment  for  the 
Proposed  OK-TEX  AMARILLO 
PROJECT  and  Request  tor  Comments 
on  Environmental  Issues 

March  10.  1995. 

The  staff  of  the  Federal  Energy 
Regulatory'  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  OK-TEX 
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Amarillo  Project.'  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  if  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Natural  Gas  Pipeline  Company  of 
America  (Natural)  requests  Commission 
authorization  to: 

•  Abandon  by  transfer  102.7  miles  of 
its  Amarillo  No.  1  pipeline  comprising: 
— About  99.93  miles  of  24-inch- 

diameter  pipeline  in  Beaver  County. 
Oklahoma,  and  Ochiltree.  Hansford 
and  Hutchinson  Counties.  Texas;  and 
— About  2.74  miles  of  30-inch-diameter 
pipeline  in  Hutchinson  County, 
Texas. 

•  Construct  and  operate 
approximately  18.0  miles  of  30-inch- 
diameler  loop  in  Hutchinson  County, 
Texas. 

The  Amarillo  No.  1  pipeline  is  part  of 
the  Amarillo  mainline  system  that 
extends  north  from  gas  producing  areas 
in  north  central  Texas  through  New 
Mexico,  Oklahoma.  Texas,  Kansas. 
Nebraska,  and  Iowa,  and  terminates  near 
Chicago.  Illinois.  In  1982,  Natural  began 
a  long-range  program  (the  Amarillo 
Upgrade  Program)  to  replace  its  original 
24-inch-diameter  Amarillo  No.  1 
pipeline.  The  purpose  of  the  Amarillo 
Upgrade  Program  is  to  increase 
reliability  of  Natural's  services  and 
reduce  operating  costs  by  eliminating  or 
replacing  parts  of  the  Amarillo  mainline 
system  that  are  obsolete. ^  No  existing 
customer  services  would  be  affected  by 
the  proposed  project. 

Natural  proposes  to  transfer  all 
abandoned  pipeline  to  MidCon  Gas 
Products  Corporation  which  would 
operate  it  as  a  low-pressure  gathering 
pipeline.  As  a  lolv-pressure  pipeline, 
the  Amarillo  No.  1  pipeline  would 
collect  gas  at  the  wellhead  and  transport 
it  south  for  processing  at  a  plant  near 
Natural's  Compressor  Station  112  in 
Moore  County,  Texas.  The  processed  gas 
would  then  be  delivered  to  Natural's 
Amarillo  mainline  system  for 
transportation  north.  Natural  contends 
that,  although  the  Amarillo  No.  1 
pipeline  is  obsolete  for  use  as  part  of  a 


'  Natural  Gai  Pipeline  Company  of  .America's 
application  was  filed  with  the  Commission  untlKr 
Section  7  of  the  .Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 

'Natural  has  previously  received  Commission 
authorization  to  abandon  and/or  replace  segments 
of  the  Amarillo  No.  1  pipeline  and  compression 
facilities  in  Docket  Nos.  CP83-194-OO0.  CP84-16- 
000.  CP84-J66-000.  CP84-5 18-^00.  CP92-303- 
000.  CP92-61 1-000.  and  CP93-672-000. 
Abandonment  and  replacement  of  the  remaining 
facilities  are  currently  under  Commission  review  in 
Docket  Nos.  CP93-672-001  and  CP94-577-0O1. 


high-pressure  interstate  pipeline  system, 
the  pipeline  would  be  suitable  for  use 
as  a  low-pressure  gathering  line.  Since 
the  transfer  would  result  in  continued 
use  of  the  pipeline,  the  pipeline  would 
not  be  removed. 

Natural  proposes  to  construct  and 
operate  approximately  18.0  miles  of 
pipeline  to  partially  replace  the 
abandoned  pip)eline  and  maintain 
service  to  its  customers. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.  A 
detailed  location  map  of  the  proposed 
loop  is  shown  in  appendix  2.  * 

Land  Requirements  for  ConstructioD 

No  land  would  be  affected  by 
abandonment  of  the  Amarillo  No.  1 
pipeline  since  the  pipeline  would  be 
abandoned  in  place  for  use  as  a  low- 
pressure  pipeline. 

Natural  proposes  to  construct  the 
proposed  loop  within  a  nominal  75-foot- 
wide  right-of-way  that  would  be  offset 
50  feet  from  the  existing  pipeline.  Extra 
temporary  work  space  would  also  be 
required  for  topsoil  segregation:  for 
staging  areas  at  road,  wetland  and 
stream  crossing;  equipment 
mobilization;  and  contractor  and  pipe 
storage  yards.  Construction  would  affect 
a  minimum  of  163.4  acres  of  range  and 
agricultural  land  based  on  a  75-foot- 
wide  construction  right-of-way.  In 
addition.  Natural  anticipates  using  one 
4-acre  storage  yard. 

Following  construction.  Natural 
proposes  to  maintain  the  loop  within  a 
75-foot-wide  permanent  right-of-way 
centered  on  the  pipeline.  All  temporar\' 
construction  right-of-way  and  extra 
work  spaces  would  be  restored  and 
allowed  to  revert  to  their  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  A 
Certificate  of  Public  Convonicnce  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 


^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Puijiir  Reference 
and  Files  Maintenance  Branch,  Rou.^)  3104.  941 
North  Capitol  Street.  N.E.,  Washington,  DC.  20426, 
or  call  (202)  204-1371.  Copies  of  ihn  .ippendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail.  ' 


will  address  in  the  EA.  All  coniniiMils 
received  are  considered  during  the 
preparation  of  the  EA.  Slate  and  local 
government  representatives  are 
encouraged  to  notify  their  constiltionis 
of  this  proposed  action  and  nncouragt* 
thtmi  to  comment  on  their  art^as  of 
concern. 

The  EA  will  discuss  imparts  Ihiit 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  thn.sc  gi^ior.il 
h(!adings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Public  safety. 

•  Land  use. 

•  Cultural  resources. 

•  Endangered  and  threatcnoti  species. 
We  will  also  evaluate  po.ssiblo 

alternatives  to  the  propost^d  projct  t  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessrn  or 
avoid  impacts  on  the  various  rosomt  i- 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Dopondiiig  on 
the  comment*  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  stiitc. 
and  local  agencies,  public  intoresl 
groups,  interested  individuals,  iiffoclfil 
landowners,  newspapers,  libraries,  ami 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  wn 
recommend  that  the  Commission 
approve  or  not  approve  the  project 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  the 
following  issues  that  we  think  desi^rve 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provitled  by 
Natural.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  proposed  loop  would  «;ross 
Camp  Creek. 

•  The  proposed  loop  would  cross 
three  wetlands. 

•  Natural's  proposed  50-foot-offs(;l 
from  the  old  pipeline  and  Natural's 
proposed  75-foot-wide  permanent  right- 
of-way. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 


environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St., 
N.E.,  Washington.  D.C.  20426; 

•  Reference  docket  No.  CP95-191- 
000; 

•  Send  a  copy  of  your  letter  to;  Mr. 
Mark  Jensen,  EA  Project  Manager, 
Federal  Energy  Regtilatory  Commission, 
825  North  Capitol  Street..  N.E..  Room 
7312.  Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  D.C.  on 
or  before  April  17. 1995. 

If  you  wish  to  receive  a  copy  of  the 
EA.  you  should  request  one  from  Mr. 
Jensen  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor  ". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\'enor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environ.niental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Mark  Jensen.  EA  Project  Manager,  at 
(202)  208—0828. 
l.ois  D,  Cashell, 
Secretary. 
jFR  Doc.  95-6456  Filed  3-15-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RM95-6-000] 

Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines;  Notice  of  Extension  of  Time 

March  10,  1995. 

On  March  3,  1995,  the  Interstate 
Natural  Gas  Association  of  America,  the 
America  Gas  Association,  the 
Associated  Gas  Distributors,  the 
Independent  Petroleum  Association  of 
America,  and  the  Natural  Gas  Supply 
Association  (Indicated  Petitioners)  filed 
a  motion  for  an  extension  of  time  within 
which  to  file  comments  and  responses 
to  questions  raised  in  the  Commission's 
Request  for  Comments  issued  February 
8,  1995  (60  FR  8356,  February  14,  1995), 
in  the  above-docketed  proceeding.  In  its 
motion.  Indicated  Petitioners  states  that 
due  to  the  complex  nature  of  the  subject 
matter  and  the  numerous  questions 
raised  by  the  Request  for  Comments  and 
the  Staff  Paper  dealing  with  market- 
based  rates,  additional  time  is  needed  to 
analyze,  prepare,  and  file  comments. 
The  motion  also  states  that  a  modest 
extension  is  in  the  public  interest  and 
will  not  unnecessarily  delay  the 
proceeding. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  within 
which  to  file  comments  in  this 
proceeding  is  granted  to  and  including 
April  25.  1995. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-6486  Filed  3-15-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Office  of  Environmental  Justice  and 
the  Office  of  Civil  Rights  Solicitation 
Notice  for  Fiscal  Year  (FY)  1995; 
Environmental  Justice  Community/ 
University  Partnership  Grants  Program 

Purpose  of  Notice 

The  purpose  of  this  notice  is  to  solicit 
applications  from  eligible  cemdidates 
under  the  Environmental  Justice 
Community/University  Partnership 
Grants  Program  of  the  Environmental 
Protection  Agency. 

Grants  Program  Overview 

The  grants  program  was  established  to 
help  community  groups  to  efficiently 
address  local  environmental  justice 
issues  through  active  partnerships  with 
institutions  of  higher  education,  such  as 
Historically  Black  Colleges  and 
Universities  (HBCUs).  Hispanic  Serving 


Institutions  (HSIs).  Tribal  Colleges  (TC) 
and  institutions  of  higher  education 
serving  Asian-American  (AA)  and  other 
minority  or  low-income  communities. 
Executive  Orders  12876  (HBCUs)  and 
Executive  Order  12900  (Educational 
Excellence  for  Hispanic  Americans)  are 
designed  to  futher  opportunities  for 
HBCU  participation  in  Federal  programs 
and  for  Hispanic  American  participation 
in  Federal  education  programs.  This 
grants  program  will  further  the  Agency's 
commitment,  as  expressed  in  its  March 
14.1994  reaffirmation  of  EPA's  1984 
Indian  Policy,  to  develop  a  stronger 
partnership  with  Tribal  governments  in 
protecting  the  environment. 

Under  this  program,  EPA  will 
emphasize  meaningful,  fully  interactive 
two-way  cooperation  between 
communities  and  HBCUs.  HSIs.  TCs. 
and  institutions  of  higher  education 
serving  Asian-Americans  and  other 
minority  or  low-income  communities,  to 
address  environmental  justice  issues 
(e.g.,  waste  sites  that  are  polluting  water 
bodies,  or  pesticide  contamination  of 
farm  workers),  and  to  identify  pollution 
sources,  train  residents  on  their  rights 
and  responsibilities,  and  help  to  resolve 
environmental  problems.  Partnerships 
must  be  established  wixh  formal 
agreements  (ie.  Memorandum  of 
Understanding)  between  a  University  or 
College  and  at  least  one  socio- 
economically  disadvantaged  community 
which  is  adversely  impacted  by  an 
environmental  hazard.  Participation  by 
these  institutions  and  communities  in 
government  programs  is  advanced  by 
expanding  community  outreach,  and 
providing  training,  and  education. 
These  initiatives  become  the  catalyst  for 
increasing  environmental  awareness 
and  involvement  in  resolving 
environmental  problems  such  as 
exposure  to  environmental  pollutants  in 
minority  and  low-income  populations. 

The  main  objective  of  the  program  is 
to  link  members  of  a  community,  who 
are  directly  affected  by  adverse 
environmental  conditions  with  an 
academic  institution's  staff  This  effort 
is  designed  to  ensure  thatboth: 

•  are  aware  of  basic  environmental 
regulations,  laws,  concepts,  issues,  and 
n^sources; 

•  understand  their  role  in  identifying 
and  defining  problems,  and  monitoring 
contaminants  related  to  environmental 
exposures; 

•  are  included  in  the  dialogue  that 
results  in  shaping  future  policies, 
guidances,  and  approaches  to  problem 
solving;  and 

•  are  encouraged  to  be  active  partners 
in  developing  responses  and  setting 
priorities  for  intervention  and  legal 
recourse. 
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Through  these  partnerships, 
communities  will  be  encouraged  to 
become  involved  in  accessing 
information  h-om  environmental 
databases,  in  cleaning-up  and  restoring 
communities  that  have  environmental 
insults,  and  in  surveying  and 
monitoring  environmental  quality. 

Number  of  Gmnts  Proposed:  A 
minimimi  of  four  grants  will  be  awarded 
for  the  fiscal  year  1995. 

Grant  Award  Amount:  $300,000  to 
each  award  recipient  contingent  upon 
the  availability  of  funds.  Work  funded 
by  this  program  is  expected  to  begin 
upon  award  of  the  grant.  All  grants 
under  this  notice  are  expected  to  be 
awarded  by  September  1995. 

Grant  Term:  The  term  of  the  grant  is 
one  year.  However,  the  EPA  reserves  the 
right  to  offer  the  grantee  a  renewal  not 
to  exceed  one  additional  year,  provided 
that  conditions  within  the  Agency 
remain  the  same  and  funds  are  * 

available. 

Eligibility 

Participation  is  limited  to  institutions 
of  higher  education,  including 
Historically  Black  Colleges  or 
Universities  (HBCUs),  Hispanic  Serving 
Institutions  (HSIs),  institutions  of  higher 
education  serving  Asian-American 
(AA's)  and  other  minority  or  low- 
income  communities,  and  Tribal 
Colleges  (TCs)  which  have  formal 
partnerships  (i.e.,  a  signed  agreement  or 
Memorandum  of  Understanding)  with 
any  affected  community  group  which  is 
eligible  under  applicable  statutory 
authorities  (for  example,  community- 
based  /  grassroots  organizations, 
churches,  schools  or  other  non-profit 
community  organizations)  and  Tribal 
goverimients. 

The  Environmental  Justice 
Community/University  Partnership 
GrantSfProgram  may  be  either  a  single 
institution  or  consortium.  If  a 
consortium  is  proposed,  the  lead 
institution  must  be  identified  and  be 
one  of  the  eligible  applicants.  This  lead 
institution  is  recognized  as  the  grantee 
and  as  such  is  responsible  for  all 
activities  under  the  agreement. 

Statutory  Authorityfies):  the  granting 
authority  is  multi-media  and  the  grant 
proposal  must  address  two  or  more  of 
the  statutory  requirements. 
Clean  Water  Act,  Section  104(b)(3) 
Solid  Waste  Disposal  Act,  Section 

8001(a) 
Clean  Air  Act,  Section  103(b)(3) 
Marine  Protection,  Research  and 

Sanctuaries  Act,  Section  203 
Toxic  Substances  Control  Act,  Section 

10(a) 
Safe  Drinking  Water  Act,  Section 

1442(b)(3) 


Application  Instructions — 
Applications  will  serve  as  the  sole  basis 
for  evaluation  and  recommendation  for 
funding.  This  notice  contains  all 
information  and  forms  necessary  to 
submit  an  application. 

Application  deadline:  Applications 
must  be  received  or  postmarked  no  later 
than  midnight.  May  17,  1995. 

Applications  must  be  mailed  to: 
United  States  Environmental  Protection 
Agency,  Grants  Administration 
Division,  Mail  Code  3903F, 
Environmental  Justice  Community/ 
University,  Partnership  Grants,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 

All  Applications  must  be  sent  to  the 
headquarters  address. 

Background 

In  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  EPA  found  that  people  of 
color  and  low-income  communities 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  Office  of 
Environmental  Justice  (OEJ)  was 
established  in  1992  to  help  these 
commimities  identify  and  assess 
pollution  sources,  implement 
environmental  awareness  and  training 
programs  for  affected  residents  and 
work  with  local  stakeholders 
(community-based  organizations, 
academia,  industry,  local  governments) 
to  devise  strategies  for  environmental 
improvements. 

In  June  of  1993,  OEJ  was  delegated 
granting  authority  to  solicit  projects, 
select  suitable  projects  from  among 
those  proposed,  supervise  such  projects, 
evaluate  the  results  of  projects,  and 
disseminate  information  on  the 
effectiveness  of  the  projects,  and 
feasibility  of  the  practices,  methods, 
techniques  and  processes  in 
environmental  justice  areas. 

General 

The  following  questions  and  answers 
are  designed  to  respond  to  frequent 
concerns  of  applicants. 

A.  What  Is  the  Purpose  of  the 
Environmental  Justice  Community/ 
University  Partnership  Grants  Program? 

The  purpose  of  this  grants  program  is 
to  provide  financial  assistance  to 
institutions  of  higher  education, 
including  HBCU's,  HSI's,  AA's  and 
TCs,  to  establish  or  enhance 
environmental  justice  outreach 
programs  with  community  groups.  The 
University/Colleges  shall  support 
affected  environmental  justice 
community  groups  (community-based/ 
grassroots  organizations,  churches, 
schools,  or  other  non-profit  community 


organizations)  and  tribal  govemmnnts 
who  engage  in  or  plan  to  carry  out 
projects  that  address  environmental 
justice  issues.  The  Universities/Colleges 
that  focus  on  the  design,  methods,  and 
techniques  to  evaluate  and  solve 
environmental  justice  issues  of  concern 
to  affected  communities  will  be  given 
priority. 

B.  What  Specific  Requirements  Exist  for 
the  Environmental  Justice  Community/ 
University  Partnership  Grants  Program? 

The  Environmental  Justice 
Community/University  Partnership 
Grants  Program  shall  include,  but  not  be 
limited  to: 

1.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  and  analysis  of 
environmental  justice  conditions  and 
problems  which  inay  have  a  wide 
applicability  and/or  addresses  a  high 
priority  environmental  justice  issue 
(e.g.,  socioeconomic  impact  studies, 
natural  resource  clean-up  efforts); 

2.  Research  projects  to  understand, 
assess  or  address,  regional  and  local 
trends  in  environmental  justice  issues  or 
problems  (e.g.,  monitoring  of 
socioeconomic  changes  in  a  comniunitv 
as  a  result  of  an  environmental  abuse): 

3.  Demonstration  or  dissemination  of 
environmental  justice  information, 
including  development  of  educational 
tools  and  materials  (e.g.  establish  an 
Environmental  Justice  Clearinghouse  of 
successful  environmental  justice 
projects  and  activities  or  teach  about 
risk  reduction,  pollution  prevention,  or 
ecosystem  protection  as  potential 
strategies  for  addressing  environmental 
justice  problems  or  issues); 

4.  Determine  the  necessary 
improvements  in  communication  and 
coordination  among  local,  state  and 
tribal  environmental  programs  and 
facilitate  communication,  information 
exchange,  and  community  partnerships 
among  all  stakeholders  to  enhance 
critical  thinking,  problem  solving,  ami 
decision  making; 

5.  Provide  technical  expert 
consultation  for  accessing,  analyzing, 
and  interpreting  public  environmental 
data  (e.g.,  TRI.  CIS,  etc.); 

6.  Provide  for  a  minimal  "hard 
science"  analysis  capability  (e.g. 
analyze  water  and  soil  samples  to  tost 
for  basic  pollutants,  provide  radon 
testing  kits);  In  addition,  the  following 
items  must  be  addressed; 

7.  Projects  should  involve  now  and 
innovative  approaches  and/or 
significant  new  combinations  of 
resources,  both  of  which  should  be 
identified  in  the  partnership 
agreements; 


8.  An  applicant  is  required  to  include 
in  the  application  a  signed  agreement 
which  describes  the  role  of  the 
prospective  partner(s)  in  the  project  and 
its  implementation,  and  which  includes 
a  commitment  or  intent  to  commit 
resources  fi-om  the  prospective 
partner(s)  contingent  only  upon  receipt 
of  funds.  Where  appropriate  the 
University  may  identify  community 
residents  as  part  of  the  partnership  team 
and  the  residents  may  be  compensated 
for  this  effort;  and 

9.  Applications  should  include 
partnerships  between  universities, 
colleges,  or  tribal  colleges  which  are 
providers  of  training  and  programs  for 
these  communities.  One  of  the  goals  of 
the  partnerships  should  be  a  developing 
shift  of  focus  within  these  organizations 
from  maintenance  to  that  of  self- 
sufficiency; 

C.  What  does  Environmental  Justice 
Involve  Under  the  Environmental  Justice 
Community/University  Partnership 
Grant? 

Environmental  justice  involves  the 
fair  treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation,  and 
enforcement  of  envirormiental  laws, 
regulations,  and  pohcies.  It  seeks  to 
ensure  that  the  communities,  private 
industry,  local  governments,  states, 
tribes,  federal  government,  grassroots 
organizations,  and  individuals  act 
responsibly  and  environmental 
protection  to  all  communities. 
Environmental  justice  efforts  may 
include,  but  are  not  necessarily  limited 
to  enhancing  the  gathering,  observing, 
measuring,  classifying,  experimenting 
and  other  data  gathering  techniques  that 
assist  individuals  in  discussing, 
inferring,  predicting,  and  interpreting 
information  about  environmental  justice 
issues  and  concerns.  Environmental 
justice  projects  or  activities  should 
enhance  critical  thinking,  problem 
solving,  and  effective  decision-making 
skills. 

D.  who  May  Submit  An  Application? 

Any  institution  of  higher  education, 
including  Historically  Black  College  or 
University  (HBCU),  Hispanic  Serving 
Institutions  (HSI).  Tribal  Colleges  (TC), 
and  institutions  of  higher  education 
serving  Asian-Amerfcan  (AA)  and  other 
minority  or  low-income  communities, 
may  submit  an  application  upon 
publication  of  this  solicitation. 
University  consortiums  are  eligible  to 
apply. 

Given  the  limited  funding  available 
for  this  grant  program,  priority  will  be 
given  to  applicants  with  a  demonstrated 
capacity  to  develop  partnerships  with 
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socioeconomically  disadvantaged 
communities. 

E.  May  An  Individual  Apply? 

No.  Only  institutions  of  higher 
education  may  apply.  The  professional 
qualifications  or  community-based 
experience  of  those  individuals 
participating  in  the  proposed  project 
will  be  an  important  factor  in  the 
selection  process. 

Funding  Priorities 

F.  What  Types  of  Proposed 
Environmental  Justice  Community/ 
University  Partnerships  Will  Have  the 
Best  Chance  of  Being  Funded? 

The  Environmental  Justice 
Community/University  Partnerships 
must  meet  the  objectives  and  criteria 
spelled  out  in  section  B. 

G.  Are  Matching  Funds  Required? 

Yes.  Federal  funds  for  the 
Envirormiental  Justice  Community/ 
University  Partnerships  shall  not  exceed 
95%  of  the  total  cost  of  the  project.  EPA 
encourages  non-Federal  matching  shares 
of  greater  than  5%.  The  non-Federal 
share  of  costs  may  be  provided  in  cash 
or  by  in-kind  contributions  and  other 
non-cash  support.  In-kind  contributions 
often  include  salaries  or  other  verifiable 
costs.  In  the  case  of  salaries,  applicants 
may  use  either  minimum  wage  or  fair 
market  value.  The  proposed  match, 
including  the  value  of  in-kind 
contributions,  is  subject  to  negotiation 
with  EPA.  All  grants  are  subject  to 
audit,  so  the  value  of  in-  kind 
contributions  must  be  carefully 
documented. 

The  matching  (non-Federal)  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  total  project 
cost  is  approximately  $315,000  then  the 
Federal  portion  can  be  no  more  than 
$300,000,  which  is  95%  of  the  total 
project  cost.  For  this  example,  the  grant 
recipient  would  be  required  to  provide 
$15,000  for  the  project.  The  amount  of 
non-Federal  funds,  including  in-kind 
contributions,  must  be  briefly  itemized 
in  Block  15  of  the  application  form  (SF 
424)  included  at  the  end  of  this  notice. 
Among  other  things,  EPA  funds  cannot 
be  used  as  matching  funds  for  other 
Federal  grant  match  requirements,  for 
construction,  or  buying  furniture. 

Application  Procedure 

An  "Application  for  Federal 
Assistance"  form  (Standard  Form  424  or 
SF  424).  a  "Budget  Information:  Non- 
Construction  Programs"  form  (SF  424a), 
and  a  Work  Plan  (described  below)  must 
be  submitted.  These  documents  contain 
all  the  information  EPA  needs  to 


evaluate  the  merits  of  your  proposed 
grant  proposal. 

Each  instrument  approved  under  the 
environmental  justice  delegation  must 
be  consistent  with  the  Federal  Grant  and 
Cooperative  Agreements  Act  of  1977, 
Public  Law  95-224,  as  amended,  31 
U.S.C.  Section  6301;  Title  40  of  the 
Code  of  Federal  Regulations.  Parts 
30,31,33,40,45  and  47,  as  appropriate; 
and  existing  media-specific  regulations 
pertinent  to  the  statement  of  work. 

H.  How  Must  the  Application  Be 
Submitted  and  Specifically  What  Must 
the  Standard  Form  (SF)  424.  Standard 
Form  (SF)  424.  and  Work  Plan  Include? 

The  applicant  must  submit  on-^; 
original,  signed  by  a  person  iauthorized 
to  receive  funds  for  the  applicant,  and 
two  copies  of  the  application  (double- 
sided  copies  encouraged).  Applications 
must  be  reproducible  (for  example; 
stapled  once  in  the  upper  left  hand 
comer,  on  white  paper,  and  with  page 
numbers). 

As  described  above,  an  application 
contains  an  SF  424  and  a  work  plan. 
The  following  describes  what  an  SF  424 
and  a  work  plan  are  and  what  they  must 
contain. 

1.  APPLICATION  FOR  FEDERAL 
ASSISTANCE  (SF  424).  An  SF  424  is  an 
official  form  required  for  all  Federal 
grants.  A  completed  SF  424  must  be 
submitted  as  part  of  your 
preapplication.  This  form,  along  with 
instructions  are  included  at  the  end  of 
this  notice. 

2.  BUDGET  INFORMATION:  NON- 
CONSTRUCTION  PROGRAMS  (SF 
424A).  An  SF-  424A  is  an  official  form 
required  for  all  Federal  grants.  A 
completed  SF  424A  must  be  submitted 
as  part  of  your  application.  This  form, 
along  with  instructions  are  included  at 
the  end  of  this  notice. 

3.  QUALITY  ASSURANCE  PLAN.  It  is 
not  necessary  to  prepare  such  a  plan  in 
response  to  this  solicitation. 

4.  NECESSARY  SIGNED  FORMS. 
Procurement  Systems  Certification, 
Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters,  Certification  Regarding 
Lobbying.  These  forms  are  provided  in 
the  grant  package. 

5.  WORK  PLAN.  A  work  plan 
describes  the  applicant's  proposed 
project.  Work  plans  must  be  no  more 
than  15  pages  total.  One  page  is  one  side 
of  a  single  spaced  typed  page.  The  pages 
must  be  letter  size  (8  Vi  x  11).  with 
normal  type  size  (19  or  12  cpi)  and  at 
least  1"  margins.  The  only  appendices 
and  letters  of  support  that  EPA  will 
accept  are  a  budget,  resumes  of  key 
personnel,  and  commitment  letters,  and 
an  agreement  signed  between  one  or 
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more  community  organizations  and  the 
applicant  university. 

Work  plans  must  be  submitted  in  the 
format  described  below.  The 
percentages  next  to  the  items  are  the 
weights  EPA  will  use  to  evaluate  the 
applicant's  work  plan.  Please  note  that 
certain  sections  are  given  greater  weight 
than  others. 

(a.)  A  concise  introduction  of  no  more 
than  3  pages  that  states  the  natiu^  of  the 
college  or  university,  how  the  college  or 
university  has  been  successful  in  the 
past,  proposed  uses,  objectives, 
methods,  plans,  target  audiences,  and 
expected  results  of  the  proposod  project. 
(10%) 

(b.)  Clear  and  concise  description  of 
the  project  which  describes  the 
following: 

(1.)  A  section  describing  the  field 
methods,  practices,  arid  techniques, 
including  assessment  and  analysis, 
which  the  partnership  expects  to 
implement.  (10%) 

(2.)  A  section  discussing  how  the 
partnerships  will  assess  or  address 
national,  regional  and  local 
environmental  justice  issues.  (10%) 

(3.)  A  section  describing  how  the 
partnerships  will  dissenunate 
environmental  justice  information, 
including  educational  tools  and 
materials.  (10%) 

(4.)  A  section  describing  how  the 
partnerships  will  improve 
communications  and  coordination 
among  local,  state,  tribal  and  federal 
environmental  programs  and  how  the 
partnership  wiU  enhance  critical 
thinldi^.  problem  solving  and  decision 
making  among  all  stakeholders.  Specify 
effective  and  realistic  methods  for 
involving  members  of  the  targeted 
population.  (10%) 

(5.)  A  section  describing  who  or  how 
the  partnership  wiU  obtain  expert 
consultation  to  access,  analyze  and 
interpret  public  environmental  data. 
(10%) 

(6.)  A  section  describing  the  "hard 
science"  analysis  capabiUty  of  the 
University,  college  or  organization. 
(10%) 

(c.)  A  conclusion  discussing  huw  the 
applicant  will  evaluate  the  success  of 
the  partnership,  in  terms  of  the 
anticipated  strengths  and  challenges  in 
developing  and  administering  the 
partnership.  (10%) 

(d.)  An  appendix  with  a  budget 
describing  how  funds  will  be  used  in 
terms  of  personnel,  fringe  benefits, 
travel,  equipment,  supplies,  contract 
costs,  and  other.  Funds  can  not  be  used 
for  construction.  The  budget  must  list 
proposed  milestones  with  deadUnes  and 
estimated  cost  and  complctiun  dales. 
All  costs  must  be  consistent  with  the 


Office  of  Management  and  Budget 
(OMB)  cost  principles,  such  as  A-87 
and  A-122.  (10)% 

(e.)  An  appendix  with  one  or  two  page 
resumes  of  up  to  five  key  personnel. 
(5%) 

(f.)  An  appendix  with  one  page  letters 
of  commitment  from  community-based 
organizations  with  a  significant  role  in 
the  developing  and  administration  of 
the  partnership.  Letters  of  endorsement 
will  not  be  considered.  (5%) 

/.  When  and  Where  Must  AppUcaUon  Be 
Submitted? 

An  original  plus  two  copies  of  the 
application  must  be  mailed  to  EPA 
postmarked  no  later  than  Monday,  May 
17,  1995.  Appiicutions  must  be 
submitted  to:  United  States 
Environmental  Protection  Agonc}'. 
Grants  Administration  Division,  Mail 
Code  3903F,  Environmental  Justice 
Community/University,  Partnership 
Grants,  401  M  Street  SW..  Washington, 
O.C  20460. 

Review  and  Selection  Process 

/.  How  WiU  Applications  be  Reviewed? 

EPA's  Office  of  Environmental  Justice 
will  form  a  selections  committee 
comprised  of  EPA  Headquarters  and 
Regional  environmental  justice 
personnel  to  evaluate  proposals  and 
make  selections.  Applications  will  be 
screened  to  ensure  they  meet  all  eligible 
activities  described  in  Sections  A 
through  I.  Reviewers  will  specifically 
evaluate  the  degree  to  which  the 
applications  meet  EPA's  objectives  and 
criteria  as  discussed  in  section  H.5(a-4). 
Applications  will  be  disqualified  if  they 
are  incomplete  or  do  not  meet  EPA's 
basic  criteria. 

K.  How  Will  the  Final  SelecUons  Be 
Made? 

After  the  applications  are  reviewed 
and  ranked  as  described  in  section  ), 
EPA  officials  will  compare  the  best 
applications  and  make  final  selections. 
Factors  EPA  will  take  into  account 
include:  geographic  and  socioeconomic 
balance,  diversity,  cost  and  if  the 
partnerships  benefits  can  be  sustained 
after  the  grant  is  completed. 

L  How  Will  Applicants  Be  Notified?  . 

After  all  applications  are  received. 
EPA  will  mail  acknowledgements  to 
each  applicant.  Once  spplications  have 
been  recommended  for  funding,  EPA 
will  notify  those  applicants  selected  aad 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  EPA  Office  of 
Environmental  Justice  will  notify  those 
applicants  whose  grant  applications 
were  not  selected  for  fimding. 


Post-Award 

M.  When  Should  the  Proposed 
Partnership  Begin  Functioning? 

Partnerships  cannot  operate  or  begin 
development  on  this  specific  project 
before  funds  are  awarded.  Start  dates 
are  currently  targeted  for  September  1, 
1995.  h  is  EPA's  intent  to  fund  each 
center  for  one  year.  Future  funding  will 
be  dependent  upon  appropriations. 

N.  How  Much  Time  Does  Grant 
Recipient  Have  To  Complete  the  Work 
Proposed? 

Activities  must  be  completed  within 
the  time  frame  specified  in  the  grant 
award,  usually  one  year  from  award 
date. 

O.  Who  Will  Develop  and  Manage  the 
Partnerships? 

EPA  requires  that  partnerships  be 
developed  and  managed  by  the 
applicant  or  by  persons  satisfactory  to 
the  applicant  and  EPA.  All  applications 
must  identify  any  person  other  than  the 
applicant  for  approval  by  EPA. 

P.  What  Reports  Must  Grant  Recipteuts 
Complete? 

Recipients  of  grants  will  be  expiK-led 
to  report  on  quarterly  progress,  as  wrelJ 
as  final  project  completion.  All 
recipients  must  submit  final  reports  for 
EPA  approval  prior  to  the  expiration  of 
the  project  period.  Sj)ecific  report 
requirements  will  be  detailed  in  the 
award  agreement.  EPA  plans  to  collectt, 
evaluate,  and  disseminate  grantees'  final 
reports  to  serve  as  model  programs. 
Since  networking  is  crucial  to  the 
success  of  the  program,  grantees  may  lie 
asked  to  transmit  an  extra  copy  to  a 
central  collect  on  point. 

Q.  What  Is  the  Expected  Time  Frame  for 
the  Re\'iew  and  Awarding  of  the  Grants? 

March  17,  1995— Request  for 
Applications  Notice  (RFA)  is 
published  in  the  Federal  Register. 

March  17, 1995-May  16.  1995— Eligible 
grant  recipients  develop  their 
proposals. 

May  17.  1995 — Proposals  must  lie 
postmarked  for  or  received  by  EPA 
Office  of  Environmental  Justice  by 
this  date. 

May  17. 1995-JuJy  15. 1995— EPA 
officials  review  and  select  grants. 

July  15.  1995-Septeiuber  1.  1995— EPA 
grants  division  processes  grants  and 
makes  awards.  Applicants  will  be 
contacted  by  the  grants  office  if  their 
pioposal  were  selected  fur  funding. 
AdditionaJ  information  may  be 
required  from  the  selectees,  as 
described  in  Section  N  above. 


September  1.  1995— EPA  anticipates  the 
beginning  of  the  Partnership 
development  on  or  around  this  date. 

Fiscal  Year  1996  and  Future  Year 
Grants 

To  Receive  Information  on  the  Fiscal 
Year  1996  Environmental  Justice 
Community/University  Partnership 
Grants  Program  and  Future  Year  Grants. 
You  must  mail  your  request  along  with 
your  name,  organization,  address  and 
phone  number  to:  Office  of 
Environmental  Justice  (3103).  U.S. 
Environmental  Protection  Agency. 
Environmental  Justice  Community/ 
University  Partnership  Grants  1996.  401 
M  Street  S.W.,  Washington.  DC  20460. 
FAX:  (202)  260-0852. 


Available  Translations 

A  Spanish  translation  of  this 
announcement  is  available  upon 
request.  Please  call  the  Office  of 
Environmental  Justice  at  1-800-962- 
6215  for  a  copy. 

Hay  traducciones  disponibles  en 
espanol.  Si  usted  esta  interesado  en 
obtener  una  traduccion  de  este  anunclo 
en  espanol.  por  favor  Ikme  a  la  Officina 
de  Justicia  Ambiental  conocida  como 
"Office  of  Environmental  Justice",  linea 
de  emergencia  (1-800-962-6215). 

Dated:  March  10,  1995. 
Clarice  E.  Gaylord, 

Director.  Office  of  Environmental  Justice. 
IFR  Doc  95-6505  Filed  3-15-95;  8:45  am) 

BILLING  CODE  e560-60-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  review:  Revision  of  a 
currently  approved  collection. 

Title:  Country  Exposure  Report. 

Form  number:  FFIEC  009.  009a. 

OMB  number:  3064-001 7. 

Expiration  date  of  OMB  clearance: 
April  30.  1995. 


Respondents:  Insured  state 
nonmember  banks  with  country 
exposures  over  $30  million  that  are 
large  relative  to  capital  (as  determined 
by  the  FDIC). 

Frequency  of  response:  Quarterly. 

Number  of  respondents:  38. 

Number  of  responses  per  respondent; 
4. 

Total  annual  responses:  152. 

Average  number  of  hours  per 
response:  26. 

Total  annual  burden  hours:  3.952. 

OMB  reviewer:  Milo  Sunderhauf. 
(202)  395-7340.  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0017.  Washington,  DC 
20503. 

FDIC  contact:  Steven  F.  Hanft,  (202) 
898-3907.  Office  of  the  Executive 
Secretary  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW..  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  March 
31,  1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 
Country  Exposure  Report  provides 
information  on  the  amounts  and 
composition  of  international  assets  held 
by  U.S.  banks.^The  reporting 
requirement  is  pursuant  to  section 
907(a)  of  the  International  Lending 
Supervision  .-\ct.  which  requires  state 
nonmember  banks  to  submit  their 
reports  to  the  FDIC.  bidividual  bank 
data  are  used  for  supervisory  and 
statistical  purposes.  Aggregate  data  are 
published  for  use  by  the  general  public, 
banks,  government  agencies,  and 
international  organizations.  The 
revisions  proposed  in  this  request  to 
OMB  would  simplify  the  form  and 
reduce  the  reporting  burden. 

Dated;  March  10.  1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 
IFR  Doc.  95-€436  Filed  3-15-95;  8:45  ami 

BILLING  CODE  6714-01-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Federal  Service  Labor-Management 
Relations  Statute;  Collective 
Bargaining;  Comment  Solicitation  for 
Policy  Statement 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  relating  to  the  issuance 
of  a  policy  statement. 


SUMMARY:  This  notice  solicits  written 
comments  on  questions  to  assist  the 
Authority  in  determining  whether  to 
issue  a  ruling  on  a  major  poUcy  issue 
regarding  the  scope  of  collective 
hargnining  under  the  Federal  Ser\icc 
Labor-Management  Relations  Statute,  5 
U.S.C.  7101-7135  (1988)  (the  "Statute") 
and.  if  the  Authority  issues  such  rufing, 
what  it  should  be. 

DATES:  Written  comments  received  in 
the  Authority's  Case  Control  Office  by 
the  close  of  business  on  April  17.  1995. 
will  be  considered.  Extensions  of  time 
will  not  be  granted. 

ADDRESSES:  Send  written  comments  to 
the  Federal  Labor  Relations  Authority. 
607  14th  Street.  NW.,  Room  415. 
Washington.  DC  20424. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  N.  Columna.  Director.  Case 
Control  Office,  607  14th  Street.  NW.. 
Washington.  DC,  20424.  Telephone: 
(202) 482-6540 

SUPPLEMENTARY  INFORMATION:  Joseph 
Swerdzewski,  FLRA  C^eneral  Counsel, 
has  requested  the  Authority  to  issue  a 
general  ruling,  under  §2429.4  of  the 
Authority's  regulations,  on  an  issue 
regarding  the  relationship  between 
subsections  (a)  and  (b)  of  section  7106 
of  the  Statute.  Interested  persons  are 
invited  to  express  their  views  in  writing 
as  to  whether  the  Authority  should 
issue  the  general  ruling  and.  if  it  does, 
what  the  ruling  should  be. 

Notice 

Tp  Heads  of  Agencies.  Presidents  of 
Labor  Organizations  and  Other 
Interested  Persons: 

The  General  Counsel  of  the  FLRA  has 
requested  under  §  2429.4  of  the 
Authority's  regulations  (5  CFR  2429.4) 
that  the  Authority  issue  a  general  ruling 
on  the  following  question,  as  stated  by 
the  General  Counsel: 

Are  matters  and  proposals  which  are 
within  the  bargaining  subjects  set  forth  in 
section  7106(bKl)  of  the  Statute  negotiable  at 
the  election  of  agency  management  at  the 
level  of  exclusive  recognition  evpn  though 
those  matters  and  proposals  also  may  t>e 
within  the  subjects  set  forth  in  section 
7106(a)  of  the  Statute? 


UMI 
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The  General  Counsel  states  that  the 
request  does  not  require  the  Authority 
to  determine:  (1)  Whether  there  is  a  duty 
to  bargain  over  matters  set  forth  in 
section  7106(b)(1);  or  (2)  the  legal 
impact  of  Executive  Order  12871  on 
such  duty.  The  General  Counsel  states 
further  that  the  "existence  of  the 
mandate  of  Executive  Order  12871  to 
negotiate  over  subsection  (b)(1)  matters" 
and  the  decision  of  the  United  States 
Court  of  Appeals  for  District  of 
Columbia  Circuit  in  Association  of 
Civilian  Technicians,  Montana  Air 
Chapter  No.  29  v.  FLRA.  22  F.3d  1150 
(DC  Cir.  1994).  have  "rendered  the 
relationship  between  subsections  (a) 
and  (b)  a  major  policy  issue  *  *  *." 

The  issues  before  the  Authority  are 
whether  a  general  ruling  on  the  issue 
raised  in  the  General  Counsel's  request 
is  warranted  and.  if  it  is.  what  the  ruling 
should  be.  Under  §  2429.4  of  the 
Authority's  regulations,  the  Authority 
solicits  views  on  these  matters  in 
writing.  Written  comments  received  in 
the  Authority's  Case  Control  OiBce  by 
close  of  business  on  Friday.  April  14, 
1995.  will  be  considered. 

To  assist  the  Authority  in  determining 
whether  a  general  ruling  on  the  issue 
raised  by  the  General  Counsel  is 
warranted  and,  if  so,  what  the  ruling 
should  be,  the  Authority  invites 
comments  regarding  the  following 
questions.  In  answering  the  questions, 
examples  of  proposals  and  matters  that 
illustrate  the  views  presented  may  be 
helpful. 

1.  Are  matters  and  proposals  which 
are  within  the  bargaining  subjects  set 
forth  in  section  7106(b)(1)  of  the  Statute 
negotiable  at  the  election  of  agency 
management  at  the  level  of  exclusive 
recognition  even  though  those  matters 
and  proposals  also  may  be  within  the 
subjects  •iet  forth  in  section  71 06(a)  of 
the  Statute? 

2.  What  is  the  proper  meaning  to  be 
accorded  the  phrase  in  section  7106(a) 
stating  that  it  is  "(sjubject  to  subsection 
(b),"  as  it  relates  to  subsection  (b)(1)? 

3.  What  is  the  proper  meaning  to  be 
accorded  the  phrase  in  section  7106fb) 
stating  that  "Nothing  in  this  section 
shall  preclude  any  agency  and  any  Ubor 
organization  from  negotiating — "?  For 
example,  does  it  operate  with  respect  to 
section  7106(b)(1)  as  a  "clarification"  or 
a  "limitation,"  a  distinction  raised  by 
the  court  in  American  Federation  of  • 
Government  Employees,  Local  2782  v. 
FLRA.  702  F.2d  1183. 1186-87  (DC  Cir. 
1983)  [dicta]? 

4.  What  matters  or  proposals,  if  any, 
within  the  subjects  set  forth  in  section 
7106(b)(1)  are  not  also  within  (i.e.,  do 
not  also  affect)  one  or  more  subjects  set 
forth  in  section  7106(a)? 


5.  Does  the  relationship  between 
section  7106(a)  and  (b)(1)  depend  on  the 
particular  section  7106(a)  subject  which 
is  affected? 

6.  Does  the  relationship  between 
section  7106(a)  and  (b)(1)  depend  on 
whether  parties  are  bargaining  over 
proposals  for  an  agreement  or  whether 
an  agency  head  is  exercising  authority 
under  section  7114(c)  of  the  Statute  to 
review  an  agreement  already  reached? 

Dated:  March  13. 1995. 
Federal  Labor  Relations  Authority. 
Phyllis  N.  Segal, 
Chair. 

Pamela  Talkln, 
Member. 

Tony  Armendariz, 
Member. 
|FR  Doc.  95-6511  Filed  3-15-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  Security  Bancorp,  et  at; 
Formations  of;  Acquisitions  by;  and 
Mergers  ot  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board'«  aj^rovai 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1S42)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  10. 
1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Security  Bancorp,  Searcy, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  Fanners  Investment 


Corporation,  Little  Rock,  Arkansas,  and 
thereby  indirectly  acquire  Farmers  Bank 
&  Trust  Company,  Clarksville,  Arkansas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  Community  Bancorp,  Inc., 
Glasgow,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  Wolf 
Point  Acquisition  Bank,  Wolf  Point, 
Montana,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Westamerica  Bancorporation,  San 
Rafael,  California;  io  merge  with  North 
Bay  Bancorp,  Novato,  Cahfomia,  and 
thereby  indirectly  acquire  Novato 
National  Bank,  Novato,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  10,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-€475  Filed  3-15-95;  8:45  amj 
BILUNG  CODE  621(M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  95f-0040] 

Chemie  Research  and  Manufacturing 
Co.,  Inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing 
that  Chemie  Research  and 
Manufacturing  Co.,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  glycerin  extract  of  dried 
grapefruit  seeds  and  pulp  as  an 
antimicrobial  agent  in  the  processing  of 
fresh  or  firozen  poultry,  fish,  or  shellfish. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  April  17, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe,  Center  for  Food  .Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3102. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  2A4336)  has  been  filed  by 
Chemie  Research  and  Manufacturing 
Co.,  Inc.,  160  Concord  Dr.,  P.O.  Box 
181279,  Casselberry,  FL  32718-1279. 
The  petition  proposes  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  glycerin 
extract  of  dried  grapefruit  seeds  and 
pulp  as  an  antimicrobial  agent  in  the 
processing  of  fresh  or  frozen  poultry, 
fish,  or  shellfish. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  vdth  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  April  17. 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  display  any  amendments  to,  or 
comments  on,  the  petitioners's 
environmental  assessment  without 
further  announcement  in  the  Federal 
Register.  If,  based  on  its  review,  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  6, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safely  and  Applied 
Nutrition. 

IFR  Doc.  95-6428  Filed  3-15-95;  8:45  ami 

BILUNG  CODE  41MM)1-F 


[Docket  No.  94N-0136] 

New  Monographs  and  Revisions  of 
Certain  Food  Chemicals  Codex 
Monographs;  Opportunity  for  Public 
Comment 

AQENuY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  pubhc  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex  specifications 
monographs  from  the  third  edition  and 
its  four  supplements.  New  monographs 
and  additions,  revisions,  and 
corrections  to  current  monographs  are 
being  prepared  for  certain  substances 
used  as  food  ingredients,  by  the 
National  Academy  of  Sciences/Institute 
of  Medicine  (NAS/IOM)  Committee  on 
Food  Chemicals  Codex  (the  committee). 
This  material  will  be  published  in  the 
fourth  edition  of  the  Food  Chemicals 
Codex,  whiuli  is  scheduled  for  release  in 
March  1996.  When  the  committee 
completes  its  review  of  the  comments, 
the  agency  will  announce  the 
availability  of  copies  of  the  new  and 
revised  monographs  in  a  future  issue  of 
the  Federal  Register. 
DATES:  Written  comments  by  April  17, 
1995.  The  committee  advises  that 
comments  received  after  this  date 
cannot  be  considered  for  the  fourth 
edi-tion  but  will  be  considered  for  later 
supplements. 

ADDRESSES:  Submit  written  comments 
and  supporting  data  and  documentation 
to  the  NAS/IOM  Committee  on  Food 
Chemicals  Codex,  National  Academy  of 
Sciences,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418.  Submit  written 
request  for  copies  of  the  proposed  new 
monographs  and/or  revisions  to  current 
monographs  to  NAS  (address  above)  or 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson,  Committee  on 

Food  Chemicals  Codex,  Food  and 

Nutrition  Board,  National  Academy 

of  Sciences,  2101  Constitution  Ave. 

NW.,  Washington,  DC  20418.  202- 

334-2580;  or 
Paul  M.  Kuznesof,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

247),  Food  and  Drug 

Administration,  200  C  St.  SW.. 

Washington.  DC  20204.  202-418- 

3009. 
SUPPLEMENTARY  INFORMATION:  FDA 
provides  contracts  to  NAS/IOM  to 
support  the  preparation  of  the  Food 
Chemicals  Codex,  which  is  a 
compendium  of  specifications  for 
substances  used  as  food  ingredients. 
Before  any  specifications  are  included 
in  a  Food  Chemicals  Codex  publication, 
public  announcement  is  made  in  the 
Federal  Register. 

FDA  has  previously  aimounced  that 
the  committee  was  considering  new 


monographs  and  monograph  revisions 
for  inclusion  in  the  fourth  edition  of  the 
Food  Chemicals  Codex,  which  is  now 
being  prepared.  In  addition,  notice  and 
opportunity  for  public  comment  have 
been  given  on  policies  adopted  by  the 
committee  for  the  fourth  edition  on  lead 
and  heavy  metals  specifications  (58  FR 
38129,  July  15,  1993).  and  on  arsenic 
specifications  (59  FR  11789.  March  14, 
1994). 

The  committee  will  continue  to 
provide  the  opportunity  for  public 
comment  on  intended  changes  in 
monographs  by  means  of  Federal 
Register  notices  before  their  inclusion 
in  the  fourth  edition.  If  notice  of 
changes  is  not  provided,  the 
monographs  will  be  carried  into  the 
fourth  edition  unchanged  from  the  third 
edition  or  subsequent  supplements, 
except  for  minor  editorial  changes. 
Therefore,  interested  parties  are  invited 
to  review  all  monographs  in  the  third 
edition  of  the  Food  Chemicals  Codex 
and  its  four  supplements  in  preparation 
for  their  inclusion  in  the  fourth  edition. 
Interested  parties  should  submit  all 
suggestions  with  supporting 
documentation  to  the  National  Academy 
of  Sciences  at  the  above  address. 

FDA  now  gives  notice  that  the 
committee  is  soliciting  comments  and 
information  on  certaih  proposed  new 
monographs  and  revisions  to  certain 
additional  current  monographs.  These 
new  monographs  and  revisions  will  be 
published  in  the  fourth  edition  of  the 
Food  Chemicals  Codex.  The  proposed 
new  monographs  and  revisions  to 
current  monographs  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Copies  of  the 
new  monographs  and  proposed 
revisions  to  current  monographs  may  be 
obtained  from  NAS  or  the  Dockets 
Management  Branch.  Requests  for 
copies  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docxmient,  and  it  should 
specify  the  monographs  desired. 

FDA  emphasizes,  nowever,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  monographs 
or  monograph  revisions  into  FDA 
regulations  without  ample  opportunity 
for  public  comment.  If  FDA  decides  to 
propose  the  adoption  of  new 
monographs  and  changes  that  have 
received  final  approval  of  the 
committee,  such  opportunity  for  public 
comment  will  be  aimounced  in  a  future 
issue  of  the  Federal  Register. 

The  committee  invites  comments  and 
suggestions  on  specifications  by  all 
interested  parties  on  the  prof>osed  new 
monographs  and  revisions  of  current 
monographs,  that  follow: 
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I.  Proposed  New  Monographs 

Calcium  acid  pyrophosphale 

Carbon  dioxide 

Dammar  gum 

Dried  yeast 

Ferrous  lactate 

Furcelleran 

Gelatin 

Glycerol  ester  of  gum  rosin 

Glycerol  ester  of  partially  hydrogenatcd  gum 

rosin 
Magnesium  gluconate 
Maltitol  syrup 

Partially  hydrolyzed  proteins 
Sodium  potassium  tripolyphosphate 
Whey 

II.  Current  Monographs  to  Which  the 
Committee  Proposes  to  Make  Revisions' 

Acacia  gum  (description,  heavy  melHls,  lead] 
N-Acetyl-L-methionine  (specific  rotation) 
Acid  hydrolysates  of  proteins  ((formerly  Acid 

hydrolyzed  proteins)  description. 

requirements,  assay,  tests) 
Agar  (lead) 

L-Alanine  (specific  rotation) 
Alginic  acid  (heavy  metals,  lead) 
Ammonium  alginate  (heavy  metals,  lead) 
Annalto  extracts  (identification,  heavy 

metals,  residual  solvent,  packaging  and 

storage) 
L-Arginine  (specific  rotation,  loss  on  drying) 
L-Arginine  monohydrochloride  (assay. 

spiecific  rotation) 
Ascorbic  acid  (functional  use  in  foods. 

identification,  tests) 
L-Asparagine  (loss  on  drying) 
Benzoyl  peroxide  (heavy  metals) 
Butadiene-styrene  50/50  rubber  (description, 

heavy  metals,  lithium,  residual  hexane) 
Butadiene-styrene  75/25  rubber  (description. 

heavy  metals) 
Calcium  alginate  (ash.  heavy  metals,  lead) 
Calcium  glycerophosphate  (heavy  metals) 
Calcium  lactobionate  (numerous  changes) 
Calcium  pantothenate  (heavy  metals,  tests) 
Calcium  silicate  (heavy  metals,  lead) 
Calcium  peroxide  (heavy  metals) 
Calcium  pantothenate,  racemic  (heavy 

metals) 
Calcium  phosphate,  dibasic  (formula  weight. 

functional  use  in  foods,  assay,  fluoride. 

heavy  metals,  lead) 
Calcium  phosphate,  monobasic  (formula 

weight,  fluoride,  h^avy  metals,  lead. 

labeling) 
Calcium  phosphate,  tribasic  (synonym. 

functional  use  in  foods,  fluoride,  heavy 

metals,  lead) 
Canola  oil  (linolenic  acid) 
Carmine  (description,  assay) 
fKIarotene  (description,  identification,  loss 

on  drying,  melting  range,  solution  in 

chloroform) 
Cholic  acid  (assay,  heavy  metals,  specific 

rotation) 
Choline  chloride  (heavy  metals,  lead) 
Choline  bitartrate  (heavy  metals,  lead) 
Copper  gluconate  (identification) 
Com  oil  (Unhydrogenated)  (identification) 
Z/Cysteine  Monohydrochloride  (specific 

rotation) 
L-Cysfine  (loss  on  drying) 
Desoxycholic  acid  (assay,  heavy  metals) 
Dexpanthenol  (identification) 


Dextrose  (chloride) 
Dimethylpolysiloxane  (identification) 
Enzyme  preparations  (numerous  changes) 
FD  &  C  Blue  No.  1  (description, 

identification,  mercury,  subsidiary 
colors) 
FD  &  C  Blue  No.  2  (description. 

identification,  subsidiary  and  isomeric 
colors) 
FD  &  C  Green  No.  3  (description, 

identification,  subsidiary  colors) 
FD  &  C  Red  No.  3  (description,  mercury, 

uncombined  intermediates  and  products 
of  side  reactions) 
FD  &  C  Red  No.  40  (mercury) 
FD  &  C  Yellow  No.  5  (description,  ether 
extracts,  subsidiary  colors,  uncombined 
intermediates  and  products  of  side 
reactions) 
FD  &  C  Yellow  No.  6  (description,  subsidiary 
colors,  total  color,  uncombined 
intermediates  and  products  of  side 
reactions) 
Ferric  phosphate  (lead) 
Ferric  pyrophosphate  (lead) 
Ferrous  gluconate  (identification,  assay,  lead) 
Ferrous  fumarate  (lead) 
Gellan  gum  (ash,  heavy  metals) 
L-Glutamic  acid  (residue  on  ignition,  loss  on 

drying,  specific  rotation) 
L-Glutamic  acid  hydrochloride  (assnv) 
L-Glutamine  (identification,  assay,  loss  on 

drying) 
Glycerin  (identification;  assay:  acrolein, 

glucose,  and  ammonium  compounds) 
Glycerol  ester  of  wood  rosin  (heavy  metals. 

lead) 
Glycerol  ester  of  polymerized  rosin  (heavy 

metals,  lead) 
Glycerol  ester  of  partially  dimerized  rosin 

(heavy  metals,  lead) 
Glycerol  ester  of  tall  oil  rosin  (heavv  metals 

lead) 
Glycerol  ester  of  partially  hydrogenatcd 

wood  rosin  (heavy  metals,  lead) 
Glyceryl-lacto  esters  of  fatty  acids  (name 

change) 
Glycine  (assay,  loss  on  drying) 
Grape  skin  extract  (assay,  arsenic,  sulfur 

dioxide,  packaging  and  storage) 
Guar  gum  (acid-insoluble  matter. 

galactomannans,  lead,  loss  on  drying, 
protein) 
Cum  Ghatti  (heavy  metals,  lead) 
High-fructose  com  syrup  (assay,  lead,  total 

solids,  labeling] 
L-Histidine  (specific  rotation) 
L-Histidine  monohydrochloride  (assay,  loss 

on  drying) 
Hydroxylated  lecithin  (heavy  metals) 
Invert  sugar  (total  solids) 
L-Isoleucine  (specific  rotation) 
Karaya  gum  (heavy  metals,  insoluble  matter. 

lead,  loss  on  drying) 
Kelp  (heavy  metals) 
Lanolin,  anhydrous  (heavy  metals) 
Lecithin  (heavy  metals) 
L-Leucine  (loss  on  drying) 
Limestone,  ground  (heavy  metals,  mercury) 
Locust  (carob)  bean  gum  (lead) 
L-Lysine  monohydrochloride  (specific 

rotation,  assay) 
Magnesium  stearate  (assay,  heavy  metals) 
Magnesium  silicate  (description,  heavy 

metals) 
Manganese  gluconate  (numerous  changes) 


Manganese  sulfate  (heavy  metals) 
Manganese  glycerophosphate  (identification. 

assay,  heavy  metals) 
Manganese  hypophosphite  (heavy  metals) 
.Mannitol  (identification,  assay,  heavy  metals. 

melting  range,  specific  rotation) 
Masticatory  substances,  natural  (heavy 

metals) 
DL-Melhionine  (assay,  loss  on  drying) 
Z,-Methionine  (assay,  heavy  metals  spec  ifu 

rotation) 
Methyl  ester  of  rosin,  partially  hydrogcnatt^d 

(heavy  metals) 
Methyl  formate  (delete  monograph  from  the 

Food  Chemicals  Codex) 
Mineral  oil.  white  (sulfur  compounds) 
Monoglyceride  citrate  (description) 
Monopotassium  L-Glutamate  (loss  on  drying) 
Niacinamide  (identification,  heavy  metals) 
Paraffin,  synthetic  (heavy  metals) 
Pectins  (umerous  changes) 
Pentaerythritol  ester  of  partially 

hydrogenated  wood  rosin  (heavy  metals) 
Pentaerythritol  ester  of  wood  rosin  (heavy 

metals) 
Petroleum  wax  (synonym,  description, 
identification,  functional  use  in  foods, 
heavy  metals,  lead,  ultraviolet 
absorbance,  packaging  and  storage) 
Petroleum  wax,  synthetic  (synonym, 
description,  heavy  metals,  lead, 
ultraviolet  absorbance) 
DZ.-Phenylalanine  (loss  on  drying) 
L-Phenylalanine  (loss  on  drying,  specifii 

rotation) 
Polyisobutylene  (heavy  metals) 
Polypropylene  glycol  (residue  on  ignition) 
Potassium  alginate  (ash,  heavy  metals,  lead. 

loss  on  drying) 
Potassium  chloride  (description,  ass.iy) 
Potassium  gluconate  (identification,  loss  on 

drying) 
Potassium  glycerophosphate  (identifii  ation) 
L-Proline  (description,  specific  rotation) 
Propylene  glycol  (identification,  acidity. 

heavy  metals) 
Pyridoxine  hydrochloride  (assay,  heavy 

metals) 
Ribofiavin  5'-phosphate  sodium  (assay,  free 

ribofiavin,  riboflavin  diphosphate) 
Riboflavin  (description,  specific  rotation) 
L-Serine  (specific  rotation) 
Sodium  acid  pyrophosphate  (assay,  heavv 

metals,  lead) 
Sodium  alginate  (ash,  heavy  metals,  lead. 

loss  on  drying) 
Sodium  aluminosilicate  (lead) 
Sodium  aluminum  phosphate,  acidic  (assnv. 

heavy  metals,  lead) 
Sodium  chloride  (heavy  metals) 
Sodium  erythorbate  (heavy  metals,  l«!ad) 
Sodium  gluconate  (identification,  assay) 
Sodium  magnesium  aluminosilicate  (lead) 
Sodium  phosphate,  tribasic  (description) 
Sodium  polyphosphates,  glassy  (description) 
Sorbitan  monostearate  (identification,  assay) 
Sorbitol  (identification,  chloride,  heavy 

metals,  lead,  sulfate) 
Sorbitol  solution  (identification,  chloride, 
heavy  metals,  lead,  reducing  sugars, 
sulfate) 
Soybean  oil  (unhydrogenated)  (identifu  ation) 
Spice  oleoresins  (heav^  metals:  oleoresin 

paprika:  additional  requirements) 
Sucrose  (calculation  formula  for  invert  sugar! 


Sunflower  oil  (unhydrogenated) 

(identification) 
Talc  (description,  identification,  extractable 

fluoride) 
Tannic  acid  (definition,  heavy  metals,  loss  on 

drying) 
Terpene  resin,  natural  (heavy  metals) 
Terpene  resin,  synthetic  (heavy  metals) 
Thiamine  mononitrate  (assay) 
Thiamine  hydrochloride  (assay) 
^Threonine  (specific  rotation) 
DZHi-Tocopherol  (lead,  heavy  metals) 
d-a-Tocopherol  concentrate  (description. 

heavy  metals,  lead) 
Tocopherols  concentrate,  mixed  (description, 

heavy  metals,  lead) 
DL-a-Tocopheryl  acetate  (lead,  heavy  metals) 
d-a-Tocopheryl  acetate  (heavy  metals,  lead) 
d-a-Tocopheryl  acetate  concentrate 

(description,  heavy  metals,  lead) 
d-a-Tocopheryl  acid  succinate  (heavy  metals, 

lead) 
Tragacanth  (heavy  metals,  lead) 
L-Tryptophan  (description,  specific  rotation) 
/^Tyrosine  (specific  rotation) 
/^Valine  (specific  rotation) 
Vitamin  B12  (identification,  assay) 
Vitamin  D2  (identification) 
Vitamin  Dj  (identification) 
Xanthan  gum  (ash,  heavy  metals) 
Xylitol  (lead) 
Yeast  extract  ((formerly  Autolyzed  yeast 

extract)  description,  requirements,  assay, 
other  tests) 
Zinc  gluconate  (numerous  changes) 

Interested  persons  may,  on  or  before 
April  17. 1995,  submit  to  NAS  (address 
above)  written  comments  regarding  the 
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monographs  listed  in  this  notice.  Those 
wishing  to  make  comments  are 
encouraged  to  submit  supporting  data 
and  documentation  with  their 
comments.  Two  copies  of  any  comments 
are  to  be  submitted.  Comments  and 
supporting  data  or  documentation  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  include  a 
statement  that  it  is  in  response  to  this 
Federal  Register  notice.  NAS  will 
forward  a  copy  of  each  comment  to  the 
Dockets  Management  Branch  (address 
above).  Received  comments  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  March  3. 1995. 
L.  Robert  Lake, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  95-6529  Filed  3-15-95:  8:45  am) 

BILLING  CODE  416O-01-F 


[Docket  No.  95N-0063] 

Dey  Laboratories,  et  ai.;  Withdrawal  of 
Approval  of  14  Abbreviated  New  Drug 
Applications 

agency:  Food  and  Drug  Administration. 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  14  abbreviated  new  drug 
apphcations  (ANDA's).  The  holders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  April  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Center  for  Drug 
Evaluation  and  Research  (HFD-360), 
Food  and  Drug  Administration.  7500 
Standish  PI..  Rockville.  MD  20855.  301- 
594-1038. 

SUPPl£MENTARY  INFORMATION:  The 
holders  of  the  ANDA's  Usted  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


ANDA  no. 


70-805 

80-086 

80-120 

80-132 
80-276 

80-308 
80-309  , 
80-310  , 
80-^59  . 

80-475  . 
80-489  . 
80-581  . 
60-797  . 
80-928  . 


Drug 


Metaprotereno)  Sulfate  Inhalation  Solution.  U.S.P..  5% 


Sulfadiazine  Tabtets.  167  miWigranns  (mg)  Sulfamerazine  Tablets.  167 

nng  Sulfamethazine  Tabtets,  167  mg. 
Isoniazid  Tabtets.  100  mg „ _ 


Isoniazid  Tatitets.  U.S.P 

Testosterone  Propionate  Injection 


Mettiyttestosterone  Buccal  Tablets,  10  nr»g 

Methyttestosterone  Tablets,  10  mg 

Methyltestosterofie  Tablets.  25  mg  

Hyrocortisone  Emulsion  Cream.  1% 


Methyttestosterone  Tablets 

Hydrocortisone  Ointment.  0.5% 

Pyridoxine  Hydrochtoride  Injection  U.S. P..  100  mg'ntiillililer  (mL) 
Chlorpheniramine  Maleate  Injection,  1 0  mg'mL  arid  1 00  mg/mL 
Propantheline  Bromide  Tablets,  15  mg „ 


Applicant 


Dey  Laboratories.  2751  Napa  Valley  Corporate  Dr.. 

Napa,  CA  94558. 
Purepac  Pharmaceutfcal.  Co..  200  Elmora  Ave..  ENza- 

betti.  NJ  07207. 
Towne,  Paulsen  &  Co.,  Inc.,  14527  South  San  Pedro 

St.  Gardena,  CA  90248. 
Purepac  PharmaceuticaJ.  Co. 
Elkins-Sinn.  Inc.,  2  Esterbrook  Lane,  Cherry  Hill,  NJ 

08003-4099. 
Purepac  Pharnnaceutical,  Co. 
Do. 
Do. 
Elder  Pharmaceuticals,  Inc.,  ICN  Plaza,  3300  Highland 

Ave..  Costa  Mesa,  CA  92626. 
Purepac  Pharmaceutrcals,  Inc. 
Altana  Inc.,  60  Baylis  Rd.,  Melvilte.  NY  11747. 
Elkins-Sinn,  Inc. 
Do. 
Geneva  Pharmaceuticals.  Inc..  2555  West  M:d.vay 

Blvd..  BfoomfieW.  CO  800.38-0446. 


Therefore,  imder  section  505(o)  cf  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  EvaluatiMi  and  Research  (21  CFR 
5.82),  approval  of  the  ANDA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  April  17, 1995. 


Dated:  March  2,  1995. 

Murray  M.  Lumpkin, 

Deputy  Director.  Center  for  Drug  Evaluation 
and  Rcseart^. 

(FR  Doc.  95-6426  Filed  3-15-95:  8:45  am) 

BILUNO  COOE  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  ar.d  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
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interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  he  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  April  3  and  4, 
1995,  8  a.m.,  Parklawn  Bldg..  conference 
rooms  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  April  3, 
1995.  8  a.m.  to  ll.:30  a.m.;  open  public 
hearing,  1 1 :30  a.m.  to  12:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  closed  committee  deliberations, 
12:30  p.m.  to  2:30  p.m.;  open  committee 
discussion,  2:30  p.m.  to  5:30  p.m.; 
closed  committee  deliberations.  April  4, 
1995,  8  a.m.  to  4  p.m.;  Lee  L.  Zwanziger 
or  Liz  Ortuzar,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5455,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  Antiviral  Drugs  Advisory 
Committee,  code  12531. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
conunittee.  Those  desiring  to  make 
formal  presentations  should  notify  a 


contact  person  before  March  24, 1995. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  scientific  issues  relevant  to 
liposomal  antifungal  agents. 

Closed  committee  deliberations.  On 
April  3  and  4. 1995.  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  new  drug  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  ipeeting  request  'an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
m\.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 


of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisor>' 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  9.  1995. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  95-6427  Filed  3-15-95;  8:45  am) 

BILLING  CODE  4166-01-f 


Office  of  ttie  Secretary 

Correction  of  Notice  of  Findings  of 
Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS 
ACTION:  Correction. 

SUMMARY:  A  Notice  beginning  on  page 
10588  in  the  issue  of  February  27,  1995. 
entitled  "Findings  of  Scientific 
Misconduct"  is  hereby  reprinted  in  its 
entirety  because  of  an  omission  in  the 
original  printing: 

Vivian  N.  Tanner,  Cleveland  Clinic 
Foundation:  The  Division  of  Research 
Investigations  of  the  Office  of  Research 
Integrity  (ORI)  conducted  an 
investigation  into  possible  scientific 
misconduct  on  the  part  of  Vivian  N. 
Tanner  while  she  was  a  clinic 
coordinator  for  the  Collaborative  Ocular 


Melanoma  Study  (COMS)  at  the 
Cleveland  Clinic  Foundation  (CCF).  ORI 
concluded  that  Ms.  Tanner  committed 
scientific  misconduct  by  falsifying  and 
fabricating  clinical  trial  data  on  research 
data  forms  related  to  a  multicenter  study 
on  the  treatment  of  choroidal 
melanoma,  a  rare  form  of  eye  cancer. 
Due  to  these  falsifications  and 
fabrications,  inaccurate  clinical  data 
were  entered  into  the  clinical  trial 
database.  These  acts  were  committed 
over  a  period  of  several  years,  were 
material,  and,  therefore,  were 
potentially  detrimental  to  the  study.  The 
CCF  COMS  project  has  received  U.S. 
Public  Health  Service  support  from 
1985  to  the  present  through  subcontract 
funds  from  a  National  Eye  Institute 
cooperative  agreement  award  to  the 
COMS  Coordinating  Center,  The  Wilmer 
Ophthalmological  Institute,  The  Johns 
Hopkins  Medical  Institutions, 
Baltimore,  Maryland.  Ms.  Tanner  has 
been  debarred  from  eligibility  for  and 
involvement  in  grants  as  well  as  other 
assistance  awards  and  contracts  from 
the  Federal  Government  for  a  period  of 
three  years.  Because  the  COMS  is  an 
ongoing  study,  no  publications  were 
affected  by  the  falsified  or  fabricated 
data,  and  no  clinical  treatment  has  been 
based  on  the  results  of  the  study. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Director,  Division  of  Research 
Investigations.  Office  of  Research 
Integrity,  301-443-5330. 
Lyle  W.  Bivens.  Ph.D.. 
Director,  Office  of  Research  Integrity. 
IFR  Dcx:.  95-6446  Filed  3-15-95;  8:45  am] 

BILUNG  CODE  4160-17-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  Jo  review  individual 
grant  application.^!. 

Name  of  SEP:  Chemi.strj'  and  Related 
Sciences. 

Da/e:  March  27.  1995. 

Time:  2:00  p.m. 

Place:  NIH.  VVestwcx)d  Building.  Room 
320.  Telephone  Conference. 

Contact  Person:  Dr.  Zakir  Bengali. 
Scientific  Review  Administrator.  5333 
VVestbard  Ave..  Room  320.  Belhesda.  MD 
20892.(301)594-7317. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Dofe.  April  3,  1995. 
Time:  10:00  a.m. 


Place:  NIH,  Westwood  Building,  Room 
407B.  Telephone  Conference. 

Contact  Person:  Dr.  Betty  Hayden. 
Scientific  Review  Administrator.  5333 
VVestbard  Ave..  Room  407B.  Bethesda.  MD 
20892.(301)594-7310. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  3.  1995. 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
407B.  Telephone  Conference. 

Contact  Person:  Dr.  Betty  Hayden. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  407B.  Bethesda,  MD 
20892.  (301)  594-7310. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dafe  April  3,  1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Tefesa  Levilin. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave.,  Room  303,  Bethesda.  MD  20894.  (301) 
594-7141. 

Name  of  SEP:  Chemistry  and  Reidted 
Sciences. 

Dote.  April  4,  1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
435,  Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, . 
Scientific  Review  Administrator,  5333 
VVestbard  Ave..  Room  435.  Bethesda.  MD 
20892,(301)594-7120. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dore.  April  4.  1995. 

Time:  3O0  p.m. 

Place:  NIH,  Westwood  Building.  Room 
407B.  Telephone  Conference. 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  407B.  Bethesda.  MD 
20892.(301)594-7310. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

£>o/e.  April  6.  1995. 

Time:  1:.30  p.m. 

Place:  NIH.  Westwood  Building.  Room 
339B.  Telephone  Conference. 

Contact  Person:  Dr.  Ierr>-  Critz,  Scientific 
Review  Administrator,  5333  VVestbard  Ave.. 
Room  339B.  Bethesda,  MD  20892,  (301)  594- 
7322. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  7,  1995. 

Tkne:  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
403C.  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Admin.,  5333  Westbard 
Ave  .  Room  403C.  Bethesda.  MD  20892.  (301) 
594-7175. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dofe.  April  12,  1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
435.  Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  435,  Bethesda,  MD 
20892.(301)594-7120. 
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Name  of  SEP:  Clinical  Sciences. 

Dote.  May  2.  1995. 

Time:  2:30  p.m. 

Place:  NIH.  VVestwood  Building.  Room 
439,  Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson . 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  439,  Bethesda,  MD  20892.  (301) 
594-7216. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C.  Applications 
and/or  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  projjerty  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.939- 
93.396.  93.837-93.844,  93.845-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  Man  h  9.  1995. 
Margery  G.  Gnibb. 

Senior  Committee  Management  Specialist, 
NIH. 
(FR  Doc.  95-6399  Filed  3-15-95;  8:45  ami 

BILUNO  CODE  414&-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  21,  1995. 

Time:  2:00  p.m. 

Place:  NIH.  VVestwood  Building,  Room 
319C,  Telephone  Conference. 

Contact  Person:  Dr.  Carl  Banner,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  319A,  Bethesda,  MD  20892,  (301)  594- 
7206. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  3,  1995. 

Time:  2:00  p.m. 

Place:  NIH,  VVestwood  Building,  Room 
319C,  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  319C,  Bethesda,  MD  20892,  (301)  594- 
7358. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Dare:  April  20. 1995. 
Time:  8:00  a.m. 
Place:  Bethesda  Marriott,  Bethesda,  MD. 


Contact  Person:  Dr.  Leonard  Jakubczak. 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  325C,  Bethesda.  MD  20892.  (301) 
594-7198. 

iVame  o/ SEP:  Clinical  Sciences. 

Date:  April  6.  1995. 

Time:  11:00  a.m. 

Place:  NIH,  VVestwood  Building.  Room 
220,  Telephone  Conference. 

Contact  Person:  Dt.  Daniel  McDonald. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  220,  Bethesda,  MD 
20892,  (301)  594-7301. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  6,  1995. 

Time:  12:00  noon. 

Place:  NIH,  VVestwood  Building,  Room 
220,  Telephone  Conference. 

Con/acf  Person;  Dr.  Daniel  McDonald, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  220.  Bethesda.  MD 
20892,  (301)  594-7301. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  6. 1995. 

Time:  1:00  p.m. 

Place:  NIH,  VVestwood  Building.  Room 
220,  Telephone  Conference. 

Contact  Person:  Dt.  Daniel  McDonald. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  220,  Bethesda.  MD 
20892.(301)594-7301. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  13,  1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 
jFR  Doc.  95-6564  Fifed  3-15-95:  8:45  ami 
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Notice  of  Meeting  of  the  Alternative 
Medicine  Program  Advisory  Council 
and  its  Subcommittees 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meetings  of  the 
Alternative  Medicine  Program  Advisory 
Council  (AMPAC)  and  its 
Subcommittees  on  March  20,  21  and  22, 
1995  at  the  National  Institutes  of  Heahh, 
Building  31.  9000  Rockville  Pike. 
Bethesda,  Maryland. 


In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5.  U.S.C. 
the  full  Council  will  meet  on  March  20 
in  closed  session  in  Conference  Room  7, 
from  8:30  am  to  9:30  am  to  discuss 
conflict  of  interest  procedures,  issues, 
and  questions  relating  to  the  operation 
of  the  AMPAC  and  its  Subcommittees. 
These  discussions  could  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Meeting  of  the  Subcommittees  will  be 
open  to  the  public  on  March  20  at  the 
times  and  locations  listed  below  for  the 
discussion  of  plarming  and  priority  of 
activities.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Subcommittee  Name:  Research 
Subcommittee. 
Place:  Conference  Room  6. 
Time:  9:30  a.m.  to  12:45  p.m. 

Subcommittee  Name:  Information  Services 
Subcommittee. 

Place:  Conference  Room  6. 

Time:  1:45  p.m.  to  5  p.m. 

Subcommittee  Name:  Professional  Liaison 
Subcommittee. 

Place:  Conference  Room  7. 

T/me:  1:45  p.m.  to  5  p.m. 

The  full  Council  will  meet  in  open  session 
on  March  21  from  8:30  am  to  5:15  pm  and 
on  March  22  from  8:30  am  to  12:30  pm  in 
Conference  Room  10.  There  will  be  a  report 
from  the  Acting  Director.  Office  of 
Altei;native  Medicine,  from  the  chairs  of  the 
Research  and  Information  Services 
Subcommittees,  and  the  Longrange  Planning 
Workgroup  of  the  Strategic  Planning 
Subcommittee,  and  from  representatives  of 
the  two  funded  Centers  for  Alternative 
Medicine  Research.  Comments  may  be  made 
by  the  public  from  3:15  pm  to  4:30  pm  on 
March  21  and  from  10:45  am  to  11:15  am  on 
March  22.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Ms.  Beth  Clay,  Committee  Management 
Officer,  Office  of  Alternative  Medicine,  NIH, 
6120  Executive  Boulevard,  Suite  450, 
Rockville.  MD  20892-9904,  phone  (301)  402- 
2467,  fax  (301)  402-1741,  will  furnish  the 
meeting  agenda,  roster  of  Council  members, 
and  substantive  program  information  upon 
request.  Any  individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms.  Clay  at 
the  above  location  no  later  than  March  16. 
1995. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to 
difficulties  encountered  in  finalized  the 
agenda  and  the  need  to  proceed  with  the 
meeting  as  scheduled  to  address  important 
issues  in  a  timely  manner. 

Dated:  March  13, 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 

jFR  Doc.  95-6563  Filed  3-15-95;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3740;  FR-3644-N-02] 

Announcement  of  Funding  Awards, 
Community  Development  Block  Grant 
(CDBG)  Program  for  Indian  Tribes  and 
Alaskan  Native  Villages;  Fiscal  Year 
1994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 
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SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1994  Indian  tribes  and 
Alaskan  native  villages  applicants  under 
the  CDBG  Program  for  Indian  Tribes  and 
Alaskan  Native  Villages.  The  purpose  of 
this  document  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT:  Dom 
Nessi.  Office  of  Native  Programs.  Office 
of  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  Room  8204  (L'Enfant 
Plaza),  451  Seventh  Street.  SVV. 
Washington,  DC  20410;  telephone  (202) 
755-0032.  The  TDD  number  for  hearing 
impaired  is  (202)  708-2565.  (These  are 
not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

The  CDBG  Program  for  Indian  Tribes 
and  Alaskan  Native  Villages  is 
authorized  by  Title  I,  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.);  sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.  C. 
3535(d));  24  CFR  part  953.  The  purpose 
of  the  competition  was  to  assist  in  the 
development  of  viable  Indian  and 
Alaskan  native  communities,  including 
decent  housing,  a  suitable  Uving 
environment,  and  economic 
opportunities.  The  awards  amiounced 
in  this  Notice  were  selected  for  funding 
in  a  competition  announced  in  the 
Federal  Register  on  April  21,  1994  (59 
FR  19056).  Recipients  were  chosen  in  a 
competition  under  selection  criteria 
contained  in  that  Notice. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
Department  is  publishing  the  names  and 


addresses  of  the  tribes  which  received 
funding,  and  the  amount  of  funds 
awarded  to  each.  This  information  is 
provided  in  Appendix  A  to  this 
document. 

Dated:  March  9.  1995. 
foseph  Shuldiner. 

Assistant  Secretary- for  Public  and  Indian 

Housing. 

Append  i.x  A 

FY  1994  Indian  Funding  Results  by 
Native  American  Programs  OfTice 

Program  Name:  Community 
Development  Block  Grant  Program 
(CDBG). 

Statute:  Housing  Community  Act  of 
1974  as  amended. 


Tritje  (name  and  address) 


Tribe  (name  and  address) 


Eastem/Wooodlands  Office 


Sokoagon  Chippewa,  Route  1 
Box  625,  Crandon.  Wl  54520 

Sault  Ste.  Marie,  206  Grenough 
St.,  Sault  Ste.  Marie.  Ml 
49783  

Red  Lake,  POB  550.  Red  Lake, 
MN  56671   

Poarch  Creek,  HC  69  Box  858, 
Atmore,  AL  36502  ., 

Lac  Courte  Oreilles,  Route  2 
Box  2700,  Hayward,  Wl 
54843  

Forest  County,  POB  340. 
Crandon  Wl  54520 .• 

Pleasant  Point,  POB  343, 
Perry,  ME  04667  '. 

Seneca  Nation.  POB  1490,  Ir- 
ving, NY  14081   

Indian  Township.  POB  301 , 
Pnnceton,  ME  004668  

Choctaw,  POB  6010  Choctaw 
Branch,  Philadelpha,  MS 
39350  

Eastern  Cherokee,  POB  455, 
Cherokee.  NC  287190  


Total 


Southern  Plains  Office 

Iowa  Trit)e  KS&NE,  Route  i. 

Box  58-A,  White  Cloud.  KS 

66094  

Creek  Nation,  Route- 1 ,  Box 

5&-A,  Okmulgee,  OK  74447  . 
Citizen  Band  Potawatomi,  1901 

S.  Gordon  Cooper  Drive, 

Shawnee,  OK  74801  

Chitimacha  Tritje,  P.O.  Box 

331 ,  Charenton,  LA  70523  ... 
,  Wyandotte  Tribe,  P.O.  Box 

250.  Wyandotte.  OK  74370  .. 
Comanche  Tnbe.  P.O.  Box 

908.  Lawton,  OK  73502  

Choctaw  Nation,  P.O.  Drawer 

1210,  Durant,  OK  74702 

Osage  Nation,  627  Grandview. 

Pawhuska.  OK  74056  

Kaw  Tribe.  P.O.  Box  50.  Kaw 

City,  OK  74641   


Amount 
approved 


2.954,536 


300,000 
500.000 

400,000 
300,000 
274.954 
400.000 
500,000 
500.000 
300.000  j 


I  Cherokee  Nation,  P.O.  Box 
I      948,  Tahlequah,  OK  74465  .. 
j  Seneca  Cayuga  Tribe,  P.O. 
Box  1283,  Miami.  OK  74355 
Sac  &  Fox  OK,  Route  2,  Box 

246,  Stroud.  OK  74079  

I  Chickasaw  Nation,  P.O.  Box 

1548,  Ada,  OK  74820  

Ponca  Tritie,  Box  2,  White 

Eagle  Ponca  City.  OK  74601 
Coushatta  Tritje  LA,  P.O.  Box 

818,  Elton,  LA  70532  

Cheyenne-Arapaho  Tribe,  P.O. 
Box  38,  Concho,  OK  73022  .. 
Seminole  Nation,  P.O.  Box 

1498,  Wewoka,  OK  74884  .... 
Pawnee  Tribe,  P.O.  Box  470. 

Pawnee,  OK  74058 

Absentee-Shawnee  Tribe,  2025 
Gordon  Cooper  Dr..  Shaw- 
nee, OK  74801  


Total 


S300,000 

t 

300.000 
160,000  1 
298,821  1 

203,700 
300,000 
300.000 

295,550 

i 
196.465  ; 

i 

300,000  ! 
300,000 


Northem  Plains  Office 

Assiniboine  &  Sioux,  P.O.  Box 

1027.  Poplar.  MT  59255  

Fort  Belknap  Indian  Comm,  HC 

3  Box  2,  New  Town,  ND 

58763  

Northern  Arapahoe  Tribe,  P.O. 

Box  396,  Fort  Washakie,  WY 

82514  

RosetKJd  Sioux  Trit»e,  P.O.  Box 

430.  Rosebud,  SD  57057  

SaJish  &  Kootenia  Trit>e,  P.O. 

Box  278,  PaWo.  MT  59855  ... 
Shoshone  Tribe,  P.O.  Box  538, 

Fort  Washakie,  WY  82514  .... 
Sisseton-Wapeton  Sioux,  P.O. 

Box  509.  Agency  Village.  SD 

57262  

Southern  Ute  Tritje,  P.O.  Box 

737,  Ignado,  CO  81 137 

Standing  Rock  Sioux,  P.O.  Box 

D,  Fort  Yates,  ND  58538  

Turtle  Mountain  Band,  P.O. 

Box  900,  Belcourt,  ND  58316 


Total 


Southwest  Office 

Howonquet  Indian  Council  of 
the  Smith  River  Ranchena. 
P.O.  Box  239.  Smith  River. 
CA  95567  

Trinidad  Rancheria,  P.O.  Box 
630,  Trinidad,t:A  95570- 
0630  

Shingle  Springs  Ranchena. 
P.O.  Box  1340,  Shingle 
Springs,  CA  95682 

Pit  River  Indian  Tribe.  P.O. 
Drawer  1570,  Bumey.  CA 
96013  

Pinoleville  Rancheria.  367  N. 
State  Street  #204.  Ukiah,  CA 
95482  

Picayune  Ranctwria.  P.O.  Box 
269.  Coarsegold,  C A  93614  . 


Amount 
approved 


500,000 
300,000 
400,000 
500,000 
300,000 
300.000 
266,560 
300,000 
300,000 

300,000 


6,941,514 


223.090 

800,000 

547,600 
341.250 
800.000 
800.000 

500.000 
800,000 
760,002 
680,000 


6.251,942 


450,000 

449.712 

449.110 

450,000 

333,796 
440,000 


UMI 
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Tribe  {name  and  address) 

Amount 
approved 

Hoopa  Valley  Indian  Reserva- 

tion, P.O.  Box  1348,  Hoopa, 

CA  95546  

518  086 

Guidiville  Rancheria.  P.O.  Box 

339,  Talmage,  CA  95481  

450,000 

Greenville  RarKheria,  634  Saint 

Marks,  Suite  C,  Redding,  CA 

96003-1815  

450  000 

Colusa  Rancheria,  P.O.  Box  8, 

Colusa,  CA  95932 

379,000 

Zuni  Pueblo  Indian  Reserwa- 

tion,  P.O.  Box  339,  Zuni.  NM 

87327  

997,634 

Big  Pine  Indian  Reservation 

P.O.  Box  700,  Big  Pine,  CA 

93513  

450,000 

Tonto  Apache  Tribe,  Tonto 

Apache  Reservation  #30, 

Payson,  AZ  8554 1  

450,000 

Tohorx)  O'odham  Indian  Tribe, 

P.O.  Box  837,  Sells,  AZ 

85634  

1.884,940 

Taos  Pueblo,  P.O.  Box  1846, 

Taos,  NM  87571   

714.477 

Santa  Ynez  Irxjian  Reservation, 

P.O.  Box  517,  Santa  Ynez, 

CA  93460  

12.900 

Santa  Ana  Pueljlo,  02  Dove 

Rd.,  Bernalillo,  NM  87004 

370,228 

KaibatvPaiute  Tribe.  H.C.  65, 

Bo«  #2.  Fredonta,  AZ  86022  . 

277,626 

Hualapai  Indian  Tribe,  P.O.  Box 

179,  Peach  Springs,  AZ 

86434  

450,000 

Havasupai  Indian  Tribe.  P.O. 

Box  10,  Supai.  AZ  86435  

810.000 

Gila  River  Indian  Comnnunity, 

P.O.  Box  97,  Sacaton.  AZ 

85247  

86,250 

Fori  Mo)ave  Indian  Resen/a- 

tlon,  500  Merriman  Avenue, 

Needles,  CA  92363  „.._ 

1,019.541 

Cuyapaipe  Band  of  Mission  In- 

dians, 2271  Alpine  Btvd.,  A»- 

p«ne,  CA  91901  

354.a'i0 

Cabazon  Indian  Reservation, 

84-245  Indio  Springs  Drive, 

Indio,  CA  92201  

406,000 

Maopa  Band  c(  Paiutes,  P.O. 

Box  340,  Moapa,  NV  89025- 

0340  

450,000 

The  Navajo  Nation  Council, 

P.O.  Box  9000,  Window 

Rock,  AZ  86515  

1,034,839 

San  Carlos  Apache  Tribe,  P.O. 

Box  "0",  San  Carios,  AZ 

85550  

743.695 

Manzanita  Band  ol  Mission, 

P.O.  Box  1302,  Boulevard, 

CA  91905  

416,335 

Mescalero  Indian  Resen/ation, 

P.O.  Box  176,  Mescalero, 

NM  88340  

546,617 

White  Mountain  Apache  Tribe, 

P.O.  Box  700,  Whiteriver,  AZ 

85941   

1,096.527 

Bishop  Paiute  Indian  Reserva- 

tion, P.O.  Box  548  Bishop. 

CA  93515  93515 

450,000 

Total 

17.761.391 

Tribe  (name  and  address) 


Northwest  Office 

Skokomish  Tribe,  Rf.  5,  Box 

432,  Shelton,  WA  98584 

NIsqually  Tribe,  4820  She-Nah- 

Num  Dr.  S.E.,  Olympia,  WA 

98503  

Klamath  Tribe,  POB  436. 

Chiloquin,  OR  97624  

Burns  Paiute  Tribe.  PO  HC-71, 

Bums.  OR  97720  

Nooksack  Tribe,  POB  157. 

Deming,  WA  98244 

Shoalwater  Tr\be,  POB  130. 

Tokeland,  WA  98590  

Sauk-Suiattle,  5318  Chief 

Brown  Lane,  Darrington.  WA 

98241   

Shoshone  Bannock,  POB  306. 

Fort  Hall.  ID  83203  

Total 

Afaska  Office 

Klawock  Coop  Association. 
P.O.  Box  112,  Klawock.  AK 
99925  

Chalkyitsik  Village,  P.O.  Box 
56.  Chalkyitsik.  AK  99788 

Savoonga  Village.  P.O.  Box 
129.  Savoonga,  AK  99769  .... 

Egegik  Village  Council.  Box  29. 
Egegik.  AK  99579  

SekJovia  Village,  P.O.  Drawer 
F.  SekJovia,  AK  99663 

Tanana  Chiefs  Conf.  Inc..  122 
First  Avenue.  Suite  600,  Fair- 
banks, AK  99701    

Tufuksak  Native  Council,  P.O. 
Box  156,  Tuiuksak.  AK 
99678 

Tlingit  Haida  Tribe  Rehattilita- 
tion.  320  W.  Wiltoughby  Ave.. 
Suite  300.  Juneau.  AK  99801 

Koyukuk  Village,  P.O.  Box  109, 
Koyukuk,  AK  99754  

Chevak  Village.  P.O.  Box  5514. 
Chevak.  AK  99563 

Total 

Grand  Total  

IFR  Dor.  95-6507  Filed  3-15-95 

BIIUNG  CODE  421(V-33-P 


Amount 
approved 


270,000 

270,000 
270,000 
267,721 
270,000 
270,000 

96.726 
269,999 


1.984,446 


486,472 
371,090 
500,000 
300.000 
134,911 

500,000 

337.647 

500,000 
206.929 
500,000 


3,837,049 


39.730.878 


8:45  ami 


Office  of  the  Secretary 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  D-95-1083;  FR-^804-D-01] 

Delegation  and  Redelegation  of 
Authority 

AGENCY:  Office  of  the  Secretary;  Office 
of  the  Assistant  S<H;retary  for  Fair 
Housing  and  Equal  Opportunity 
(FHEO),  HUD. 


ACTION:  Notice  of  delegation  and 
redelogation  of  authority  rr^garding  thi; 
civil  rights  related  program 
requirements  (CRiyR's)  of  HUD 
programs. 

SUMMARY:  In  the  delegation  portion  of 
this  notice,  the  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  the  power  and 
authority  to  make  decisions  regarding 
the  civil  rights  related  requirements  of 
HUD  programs.  In  the  redelegation 
section  of  this  notice,  the  Assi.stant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  redelegates  this  authority 
to  the  Director,  Program  Operations  and 
Compliance  Center,  for  each  field  office. 
EFFECTIVE  DATE:  March  8.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl.  Director.  Office  of 
Program  Standards  and  Evaluation, 
telephone  |0)  708-088.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  S\V,  Washington,  DC  0410. 
(This  is  not  a  toll-free  number.)  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
1-800-543-894. 

SUPPLEMENTARY  INFORMATION:  Due  to  the 
importance  the  Department  places  upon 
civil  rights  enforcement,  the  Department 
is  making  structural  changes  to  help 
ensure  that  recipients  under  HUD 
programs  comply  with  all  civil  rights 
related  program  requirements  (also 
referred  to  as  "CRRPRs").  This 
restructuring  fits  in  with  the  overall 
HUD  field  reorganization  intended  to 
improve  HUD's  performance  and 
provide  HUD's  customers — members  of 
the  public  and  program  beneficiaries — 
more  efficient  service  and  less 
bureaucracy.  The  changes  which  shall 
be  implemented  pertain  to  how  the 
Department,  and  the  Office  of  Fair 
Housing  and  Equal  Opportunity 
(FHEO),  ensure  that  each  party  receiving 
federal  financial  assistance  or  other 
benefit,  as  a  result  of  participation  in  a 
HUD  program,  complies  with  all  civil 
rights  related  program  requirements 
(CRRPRs)  of  the  particular  program.  In 
order  to  receive  benefits,  it  is  essential 
that  participants  in  HUD  programs 
comply  with  the  relevant  CRRPRs. 

It  is  easy  to  identify  the  civil  rights 
related  program  requirements  for  a 
particular  program,  but  more  difficult  to 
provide  a  general  definition  to 
encompass  all  CRRPRs.  Depending 
upon  the  particular  program,  there  are 
different  sources  which  identify  the 
CRRPRs.  For  example,  civil  rights 
related  program  requirements  may  be 
written  into  the  statute  or  regulations 
governing  the  specific  program  at  issue. 


CRRPRs  may  also  be  found  within  such 
sources  as  general  civil  rights  statutes. 
HUD  Notices  of  Funding  Availability 
(NOFAs).  and  Mortgage  Letters.  The 
subjects  covered  under  CRRPRs  include 
but  are  not  limited  to  such  topics  as 
affirmative  fair  housing  marketing,  site 
and  neighborhood  standards,  assurances 
or  certifications  of  compliance  with 
civil  rights  statutes,  and  monitoring 
recipient  performance  for  compliance 
with  civil  rights  requirements. 

In  the  past,  the  Office  of  Fair  Housing 
and  Equal  Opportunity,  including  the 
FHEO  field  staff,  played  a  largely 
advisory  role  in  regard  to  the  impact  of 
CRRPRs.  In  reviewing  a  HUD  program 
application,  the  FHEO  field  staff  would 
simply  advise  the  HUD  program  staff  in 
the  field  whether  an  applicant  was  in 
compliance  with  the  CRRPRs.  In  the 
event  of  disagreement  between  the 
FHEO  staff  and  program  staff  regarding 
the  applicant's  compliance  with 
CRRPRs,  the  Regional  Administrator  or 
Area  Manager  for  the  particular  office 
would  make  the  final  decision  to  resolve 
the  issue. 

Because  the  field  reorganization  has 
eliminated  the  positions  of  Regional 
Administrator  and  Area  Manager,  there 
is  no  one  in  the  field  offices  to  resolve 
such  disagreements.  Consequently, 
there  is  concern  that  compliance  with 
CRRPRs  will  not  be  adequately 
considered.  However,  the  Secretary  has 
concluded  that  it  is  most  important  that 
HUD  program  funds  and  other  benefits 
are  given  to  applicants  who  comply 
with  civil  rights  related  program 
requirements  of  HUD  programs.  This 
can  be  accomplished  by  giving 
additional  specific  authority  to  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity,  at  Headquarters,  and 
to  each  Director,  Program  Operations 
and  Compliance  Center,  in  the  field,  in 
determining  the  status  of  applicants  for 
or  recipients  of  federal  financial 
assistance  or  other  benefits  with  respect 
to  civil  rights  related  program 
requirements.  Clearly,  the  function  of 
the  Office  of  FHEO  is  to  ensure 
compliance  with  civil  rights 
requirements.  This  responsibility  is 
accomplished  not  only  by  having  the 
Office  of  FHEO  administer  and  enforce 
civil  rights  statutes  such  as  the  Fair 
Housing  Act,  but  also  by  having  the 
Office  of  FHEO  participate  in  decision 
making  regarding  compliance  with  the 
civil  rights  component  of  each  HUD 
program. 

This  change  in  no  way  relieves  HUD 
program  staff  of  their  obligation  to  be 
attentive  to  civil  rights  concerns  in  the 
administration  of  HUD  programs,  as 
reflected  in  section  D  of  this  delegation. 
It  is  designed  solely  to  assure  that 


UMI 


serious  FHEO  issues  are  thoroughly 
considered  before  programmatic 
decisions  are  made. 

This  change  also  does  not  affect  the 
rating  process  for  competitive  grant 
applications.  The  rating  process  often 
includes  items  of  FHEO  concern,  such 
as  commitments  imder  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  or  past  experience  in 
administering  housing  with  inclusive 
racial  and  ethnic  patterns.  FHEO  staff 
usually  rate  those  criteria  and  provide 
the  ratings  to  field  program  staff. 
Nothing  in  this  delegation  would  allow 
FHEO  to  challenge  the  award  of 
competitive  assistance  based  on  the 
program  office's  assessment  of  non- 
FHEO  factors. 

Accordingly,  the  Secretary  delegates, 
and  the  Assistant  Secretary  for  FHEO 
redelegates,  authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  the  power  and  authority  to 
determine  whether  an  applicant  for,  or 
participant  in,  a  HUD  program  is 
complying  with  the  civil  rights  related 
program  requirements  (CRRPRs). 
CRRPRs  are  requirements  of  HUD 
programs  relating  to  civil  rights 
contained  in  laws  and  regulations 
pertaining  to  the  particular  program, 
general  civil  rights  statutes.  Notices  of 
Funding  AvailabiUty  (NOFA's), 
Mortgagee  Letters  or  by  other  agreement 
between  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  and  the 
Assistant  Secretary  who  has  been 
delegated  authority  over  the  particular 
program. 

Section  B.  Authority  Redelegated 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  retains 
the  authority  delegated  from  the 
Secretary'  of  Housing  and  Urban 
Development,  pursuant  to  Section  A., 
above,  and  redelegates  it  to  each 
Director,  Program  Operations  and 
Compliance  Center,  for  the  field  office 
over  which  he  or  she  has  responsibility. 

Section  C.  No  Authority  To  Redelegate 

The  authority  granted  pursuant  to 
Section  B.,  above,  may  not  be  further 
redelegated  pursuant  to  this  delegation 
and  redelegation. 

Section  D.  Authority  Excepted  From 
Redelegation 

In  the  event  that  the  Director,  Program 
Operations  and  Compliance  Center,  and 
the  Field  office  program  official  who  has 
been  redelegated  authority  to  make 
funding  decisions  are  not  able  to  agree 


on  the  status  of  an  applicant  or 
participant  with  respect  to  a  CRRPR,  the 
matter  shall  be  forwarded  to 
Headquarters  and  the  decision  shall  be 
made  jointly  by  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
and  the  Assistant  Secretary  who  has 
been  delegated  authority  over  the 
particular  program.  In  the  event  the  two 
Assistant  Secretaries  are  unable  to  agree, 
the  matter  shall  be  resolved  by  the 
Secretary. 

'    Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)l. 

Dated:  March  8, 1995. 
Roberta  Achlenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Henry  G.  Cisneros, 

Secretary  of  Housing  and  Urban 
Development. 

(FR  Doc.  95-6464  Filed  3-15-95;  8:45  am) 

BILUNG  CODE  4210-2S-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  D-95-1084;  FR-3900-D-01J 

Supersedure  and  Redelegation  of 
Authority  To  Execute  Legal 
Instruments  Pertaining  to  Section  312 
Rehabilitation  Loans 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  supersedure  and 
redelegation  of  authority. 

SUMMARY:  In  this  notice,  the  assistant 
Secretary  for  Community  Planning  and 
Development  (CPD)  supersedes  prior 
redelegations  of  authority  pertaining  to 
the  Section  312  Loan  Program, 
including  the  most  recent  redelegation' 
at  52  FR  10952.  dated  April  6,  1987.  In 
this  new  redelegation  of  authority  under 
the  Section  312  Loan  Program,  the 
Assistant  Secretary  for  CPD  provides  an 
additional  official  with  signature 
authority,  lists  officials  under  new  titles 
to  reflect  a  recent  Departmental 
reorganization,  and  clarifies  which 
documents  are  covered  by  the 
redelegation. 

EFFECTIVE  DATE:  March  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hanson,  Office  of  Affordable 
Housing  Program,  Room  7168, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410,  (202)  401-3271. 
[This  is  not  a  toll-free  number.]. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Housing  and  Urban 
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Dev«lopment  has  delegated  most 
functions  regarding  the  Section  312 
Rehabilitation  Loan  Program  under 
Section  312  of  the  Housing  Act  of  1964 
(42  use  1452(b])  to  the  Assistant 
Secretary  for  CPD.  The  Assistant 
Secretary  for  CPD  has  previously  issued 
notices  redeiegating  functions  under  the 
Section  312  Loan  Program,  and  is  by 
this  notice  issuing  a  new  updated 
redelegation. 

The  Secretary  of  HUD  has  also 
delegated  certain  functions  pertaining  to 
property  management  and  disposition 
under  the  Section  312  RehabiUtation 
Loan  Program  to  the  Assistant  Secretary 
for  Housing  —  Federal  Housing 
Conunissioner.  the  most  recent 
delegation  to  the  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner  was  published  in  the 
Federal  Register  on  January  16, 1992,  at 
49  CFR  1942.  That  delegation  remains 
in  effect  today,  and  is  not  affected  by 
this  present  redelegation  from  the 
Assistant  Secretary  for  CPD. 

Although  the  section  312 
Rehabilitation  Loan  Program  was 
terminated  by  Section  289  of  the 
Cranston-Gonzalez  AiTordable  housing 
Act  of  1989  (42  USC 12839),  the  Section 
312  loan  collection  functions  continue 
under  12  USC  1701(g)- 5c  (authorizing 
Section  312  collections  to  be  deposited 
into  the  Department's  revolving  fund  for 
Uquidating  programs).  In  order  to 
expedite  property  foreclosures  and 
judgments  against  the  Section  312 
borrowers  in  default  and  to  take  other 
actions  associated  with  the  servicing  of 
Section  312  loans,  the  Assistant 
Secretary  for  CPD  has  determined  that  it 
is  necessary  to  issue  an  updated 
redelegation  pertaining  to  Section  312 
loans.  In  this  new  redelegation,  the 
Assistant  Secretary  for  CPD  redelegates 
authority  to  additional  individuals  and 
provides  clarification  as  to  the  legal 
instruments  covered  by  the 
redelegation.  In  addition,  in  this 
document,  the  Assistant  Secretary  for 
CPD  supersedes  the  prior  redelegations 
pertaining  to  the  Section  312  Loan 
Program  at  52  FR  10952  (dated  April  6, 
1987),  51  FR  5412  (dated  February  13. 
1986),  50  FR  13667  (dated  April  5. 1985) 
and  47  FR  33,  324  (dated  August  2, 
1982). 

Accordingly,  the  Assistant  Secretary 
for  CPD  redelegates  authority  as  follows: 

A.  Authority  Redelegnted 

The  Deputy  Assistant  Secretary  for 
Grant  Programs,  Office  of  Community 
Planning  and  Development;  the 
Director,  Office  of  Affordable  Housing 
Programs;  the  Deputy  Director,  Office  of 
Affordable  Housing  Programs;  and  the 
Affordable  Housing  Loan  Specialist 


appointed  as  Government  Technical 
Representative  to  the  Section  312  Loan 
Servicing  Contract,  Office  of  Affordable 
Housing  Programs,  are  hereby 
individually  redelegated  the  authority  to 
execute  in  the  name  of  the  Secretary 
written  instruments  relating  to  Section 
312  Rehabilitation  Loans,  including  but 
not  limited  to:  Deeds  of  release,  quit 
claim  deeds  and  deeds  of  reconveyance; 
substitutions  of  trustees;  compromises; 
write-offs;  close  outs;  releases  related  to 
insurance  policies;  assignments  or 
satisfactions  of  notes,  mortgages,  deeds 
of  trust  and  other  security  instruments; 
and  any  other  legal  instrument  or 
document  related  to  certain  Section  312 
loan-related  property  management  and 
disposition  functions  that  have  not  been 
delegated  to  the  Assistant  Secretary  for 
Housing. 

B.  Authority  Superseded 

This  redelegation  supersedes  previous 
redelegations  of  authority  from  the 
Assistant  Secretary  for  CPD  to  execute 
legal  instniments  under  the  section  312 
program,  pubHshed  at  47  FR  33324, 
August  2, 1982,  50  FR  13667,  April  5, 
1985;  51  FR  5412.  February  13. 1986; 
and  52  FR  10952,  April  6, 1987. 

Authority:  Sec.  312  of  the  Housing  Act  of 
1964,  42  U.S.C.  1452b;  12  U.S.C.  1701g-5c; 
and  section  C,  Delegation  of  Authority,  48  FR 
49384,  October  25, 1983;  Section  7(d), 
Department  of  Housing'and  Urban 
Development  Act.  42  U.S.C  Section  3535(d). 

Dated:  March  10, 1995 
Andrew  Cuomo, 

Assistant  Secretary-far  Community  Planning 
and  Dei-elopment. 
(FR  Doc.  95-6462  Filed  3-15-95;  8:45  am] 

BiLLMQ  CODE  421(V-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
INV-930-1430-01;  N-679731 

Notice  of  Realty  Action;  Nevada 

AGEr4CY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  following  land  in  Elko 
County.  Nevada  has  been  examined  and 
identified  as  suitable  for  disposal  by 
direct  sale,  imder  Section  203  and 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of 
October  21, 1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  fair  market  value 
as  determined  by  m  appraisal: 

Mount  Diablo  Meridian,  Nrvada 

T.  35  N.,  R.  56  E., 
Sec.  30,  loU5, 13. 
Comprising  17.34  acres,  more  or  less. 


The  above  described  land  is  being 
offered  as  a  direct  sale  to  Walter  VV.  Bear 
and  Allie  T.  Bear.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
ai^er  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  tho 
Bureau  of  Land  Management,  Elko 
Resource  Area,  3900  E.  Idaho  Street, 
Elko,  Nevada. 

SUPPLEMENTARY  INFORMATION:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Elko  Resource 
Management  Plan.  The  land  is  not 
needed  for  any  resource  program  and  is 
not  suitable  for  management  by  tho 
Bureau  or  another  Federal  department 
or  agency.  The  proposal  has  been 
reviewed  and  approved  by  the  Elko 
County  Planning  Commission. 

The  land  is  prospectively  valuable  for 
oil  and  gas.  Therefore,  the  mineral 
estate,  excluding  oil  and  .gas,  will  be 
conveyed  simultaneously  with  the  sale 
of  the  surface  estate.  Acceptance  of  the 
direct  sale  offer  will  constitute  an 
application  to  purchase  the  mineral 
estate  having  no  known  value.  A 
noiuefundable  fee  of  $50.00  will  be 
required  with  the  purchase  money. 
Failure  to  submit  the  purchase  money 
and  the  nonrefundable  filing  fee  for  the 
mineral  estate  virithin  the  time  frame 
specified  by  the  authorized  officer  will 
result  in  cancellation  of  the  sale. 

Upon  publication  of  this  Notice  of 
Reahy  Action  in  the  Federal  Register 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  from  date  of  this  publication, 
whichever  occurs  first. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  (43  U.S.C.  945). 

2.  Oil  and  gas. 

And  would  be  subject  to: 

Those  rights  for  powerline  purposes 
granted  to  Sierra  Pacific  Power  Co.,  its 
successors  or  assigns,  by  right-of-way 
N-37156.  pursuant  to  the  Act  of  October 
21, 1976  (43  U.S.C.  1761). 

For  a  period  of  45  days  from  the  date 
of  pubhcation  in  the  Federal  Register, 
intere.sted  parties  may  submit  comments 


to  the  Elko  District  Office,  Bureau  of 
Land  Management,  P.O.  Box  831.  Elko, 
NV  89803.  Any  adverse  comments  will 
be  evaluated  biy  the  State  Director,  who 
may  sustain,  vacate  ot  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  timely  field  objections, 
this  realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  8, 1995. 
Rodney  Harris, 

District  Manager. 

(PR  Doc.  95-6448  Filed  3-15-95;  8:45  ami 
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[UT-069-05-5700-11;  UTU-70117] 

Realty  Action  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification  for 
Conveyance  (Patent)  of  PubUc  Lands 
in  San  Juan  County,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action.  UTU- 
70117,  Recreation  and  Pubhc  Purposes 
(R&PP)  Act  Classification  for 
Conveyance  (Patent)  of  Public  Lands  in 
San  Juan  County,  Utah. 

SUMMARY:  Notice  is  given  that  the 
following  pubhc  lands  in  San  Juan 
County,  Utah  have  been  examined  and 
foimd  suitable  for  classification  for 
conveyance  (patent)  to  San  Juan  County 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
and  supplemented  (43  U.S.C.  869  et 
seq.).  San  Juan  County  proposes  to  use 
the  lands  for  a  regional  sanitary  landfill 
site. 

Salt  Lake  Meridian,  Utah 

T.  39  S.,  R.  22  E. 

Section  3,  W2SVVSW,  SESWSW.  ' 
S2NESWSW.  S2SWSESW: 

Section  4.  S2SE; 

Section  9,  NE; 

Section  10,  W2NW,  W2NENW,  NWSENVV. 

The  above  described  land  aggregates 
390.00  acres  more  or  less. 

A  plan  amendment  has  been 
completed  and  is  being  reviewed  by  the 
public.  This  amendment,  if  approved, 
would  allow  these  lands  to  be  available 
for  disposal  under  the  Recreation  and 
Pubhc  Piuposes  Act  for  a  regional 
sanitary  landfill  site. 

The  Patent,  When  Issued,  Will  Be 
Subject  to  the  Following  Terms. 
CondhioBs  and  Reservations 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
appHcable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  bv  the 
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authority  of  the  United  States  (Act  of 
August  30,  1890,  26  Stat,  391;  43  U.S.C. 
945). 

3.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  pros|>ect  for, 
mine  and  remove  the  minerals. 

4.  The  conveyance  of  the  land  will  be 
subject  to  all  valid  existing  rights, 
reservations,  and  privileges  of  record. 
Existing  rights,  reservations,  and 
privileges  of  record  include,  but  are  not 
limited  to: 

a.  Those  rights  for  powerline  purposes 
granted  to  PacifiCorp  dba  UP  4  L,  its 
successors  or  assignees  by  Right-of-Way 
Numbers  UTU-24973,  UTU-57106.  and 
UTU-64139. 

b.  Any  other  reservations  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

5.  The  San  Juan  County,  its  successors 
or  assigns,  assumes  all  liability  for  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  in 
this  clause  as  the  United  States).  &t)m 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of,  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
solid  waste  on.  or  the  release  of 
hazardous  substances  from  the  laryl 
described  above,  regardless  of  whether 
such  claims  shall  be  attributable  to:  (1) 
the  concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
negligence  of  the  United  States. 

6.  Provided,  that  the  title  shall  revert 
to  the  United  States  upon  a  finding, 
after  notice  and  opportunity  for  a 
hearing,  that  the  patentee  has  not 
substantially  developed  the  lands  in 
accordance  with  the  approved  plan  of 
development  on  or  before  the  date  five 
years  after  the  date  of  conveyance.  No 
portion  of  the  land  shall  under  any 
circumstance  revert  to  the  United  States 
if  any  such  portion  has  been  used  for 
solid  waste  disposal  or  for  any  other 
purpose  -which  may  result  in  the 
disposal,  placement,  or  release  of  any 
hazardous  substance. 

7.  If,  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purpose(s)  specified  in  the  appUcation 
and  approved  plan  of  development,  the- 


patentee  shall  pay  the  Bureau  of  Land 
Management  the  feir  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon. 

8.  The  above  described  land  has  been 
conveyed  for  utilization  as  a  regional 
sanitary  landfill.  Upon  closure,  the  site 
may  contain  small  quantities  of 
commercial  and  household  hazardous 
waste  as  determined  in  the  Resource 
Conserx'ation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C  6901),  and 
defined  in  40  CFR  261.4  and  261.5. 
Although  there  is  no  indication  these 
materials  pose  any  significant  risk  to 
human  health  or  the  environment, 
future  land  uses  should  be  limited  to 
those  which  do  not  penetrate  the  liner 
or  final  cover  of  the  landfill  uidess 
excavation  is  conducted  subject  to 
applicable  State  and  Federal 
requirements. 

Publication  of  this  notice  in  the 
Federal  Register  constitutes  notice  to 
the  grazing  permittee.  Adams  Livestock 
Company,  that  their  grazing  lease  is 
directly  effected  by  this  action. 
Specifically,  the  subject  lands  are 
presently  used  for  hvestock  grazing. 
involving  the  White  Mesa  Allotment — 
#06840.  The  Adams  Livestock  Company 
(Grazing  Record  #  436615— cattle)  holds 
the  grazing  privileges  for  the  390.00  acre 
parcel.  The  estimated  permitted  grazing 
capacity  of  these  lands  is  19  ALfMs, 
however,  there  would  be  no  reduction 
in  the  permittee's  grazing  preference  as 
a  result  of  this  action.  The  land  (acreage] 
will  have  to  be  excluded  from  tbe 
allotment  effective  upon  issuance  of  the 
patent.  There  are  no  authorized  range 
improvements  on  the  subject  lands. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  tbe 
proposed  conveyance  or  classification  of 
the  lands  to  the  Moab  District  Manager. 
Bureau  of  Land  Management,  82  East 
Dogwood  Drive,  Suite  M,  Moab.  Utah 
84532. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitabiht)'  of  the  land  for  a  regional 
sanitary  landfill.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
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maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPt.lCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  regional  sanitary  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director,  hi  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  bom  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  this  action  may 
be  obtained  from  Brent  Northrup, 
Acting  Area  Manager,  San  Juan 
Resource  Area,  435  North  Main  Street, 
P.O.  Box  7,  Monticello.  Utah  84535, 
(801)  587-2141  or  Brad  Groesbeck. 
District  Realty  Specialist,  Moab  District 
Office,  82  East  Etogwood  Drive,  Suite  M, 
Moab.  Utah  84532,  (801)  259-2115. 

Dated.  March  6, 1995. 
Kalherine  Kitcliell, 
District  Manager. 

[FR  Doc.  95-6449  Filed  3-15-95;  8:45  am] 
BILLING  CODE  4310-OO-P 

[MT-830-1 430-01;  MTM  82124] 

Conveyance  of  Public  Lands, 
Beaverhead,  Madison,  and  - 
Yellowstone  Counties;  MT 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  informs  the  public 
and  interested  state  and  local 
governmental  officials  of  the 
conveyance  of  814.39  acres  of  public 
lands  out  of  Federal  ov^mership. 

The  land  acquired  in  the  exchange 
provides  recreation  access  to  the 
Madison  River.  The  pubhc  is  well 
served  through  completion  of  this  land 
exchange. 

EFFECTIVE  DATE:  June  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 
SUPPt.EMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  in  an  exchange  of 
land  made  pursuant  to  Section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1716,  the  following  described  lands 


were  transferred  from  Federal  to  private 
ownership: 

Gabel  Construction  Inc. 

Principal  Meridian.  Montana 

T.  N.,R27E.. 
Sec.  35.  lots  21  and  22. 

Elmer  F.  Link 

Principal  Meridian,  Montana 

T.  2  N..  R.  27  E.. 
Sec.  36.  lot  5.  2. 

Otto  R.  Miller,  Jr.  and  Charlene ).  Miller 

Principal  Meridian.  Montana 

T.  7S..  R.  9W.. 

Sec.  11,  SV2NEV4NWV4SE, 
SEV4NWV4SEV«.  WV2N\V'aSEV4, 
NEV4SEV4.  SV2SEV4.  SEV4SVVV4: 

Sec.  13,  NWV4SWV4; 

Sec.  14,  lots  1.2,  3,  and  5. 

Beaverhead  Madison  Broadcasting  Inc. 

Principal  Meridian.  Montana 

T.  7S..R.  9W.. 
Sec.  11.  N'/zNEV4.\WV4SEV4. 

Turner  Enterprises,  Inc. 

Principal  Meridian,  Montana 

T.  2  S..  R.  1  E.. 

Sec.  26,  NWV4NEV4. 

Valley  Garden  Ranch,  Inc. 

Principal  Meridian,  Montana 

T.  5  S..  R.  1  W.. 
Sec.  18,  lots  1  and  2: 
Sec.  20.  N>/<2NWV4. 

Rice  Ranches,  A  Montana  Corporation 

Principal  Meridian,  Montana 

T.  2  S.,  R.  1  E.. 

Sec.  31.  lots  1  and  2.  and  EV2N\VV4. 
T.  2  S..  R.  2  E.. 

Sec.  33.  lot  2. 

Moorse  Creek  Grazing  Association 

Principal  Meridian,  Montana 

T.  6S..R.  2W.. 
Sec.  2.  SWV4NEV4. 

The  areas  described  aggregate  814.39  acres 
in  Beaverhead,  Madison,  and  Yellowstone 
Counties. 

2.  In  the  exchange,  the  following 
described  land  has  been  reconveyed  to 
the  United  States: 

Principal  Meridian,  Montana 

T.  3  S..  R  1  E.. 
Sec.  10,  lots  2  and  4,  excluding  therefrom 
the  area  contained  within  the  state 
highway  right-of-way  lines,  more 
particularly  described  in  Bargain  and 
Sale  Deed  recorded  in  Book  162,  Page 
148,  Records  of  Madison  County, 
Montana. 

The  area  described  contains  33.88  acres  in 
Madison  County. 


Dated:  March  6, 1995. 
John  E.  Moorhouse, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
[FR  Doc.  95-6496  Filed  3-15-95;  8:45  am) 
BILLING  CODE  4310-ON-P 

[OR-1 20-6332-00;  GP5-086] 

Notice  of  Review  Period  on  Draft 
interim  Management  Plan  for  Cape 
Blanco  Lighthouse  Site 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  has  prepared  a  Draft 
Interim  Management  Plan  for  Cape 
Blanco  Lighthouse  site.  The  lighthouse 
site  is  located  approximately  5  miles 
northwest  of  Port  Orford,  OR.  The 
interim  management  plan  will  provide 
direction  and  management  strategies 
during  the  five  year  permit  period. 
DATES:  Comments  should  be  submitted 
by  April  17,  1995. 

ADDRESSES:  Coiriments  should  be  sent  to 
Myrtlewood  Area  Manager,  BLM,  1300 
Airport  Lane,  North  Bend,  OR  97459. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Orazem,  BLM,  Myrtlewood 
Resource  Area,  503-756-0100. 
SUPPLEMENTARY  INFORMATION:  On  April 
4,  1994,  the  U.S.  Coast  Guard  issued  the 
BLM  an  interagency  permit  which 
authorizes  BLM  to  access  the  headland 
and  lighthouse  interior  for  public 
access,  interpretation  and  tours.  This 
project  is  a  cooperative  effort  between 
the  U.S.  Coast  Guard,  Bureau  of  Land 
Management,  Oregon  Parks  and 
Recreation  Department,  Oregon  State 
Historic  Preservation  Office,  Advisory 
Council  on  Historic  Preservation,  the 
Confederated  Tribes  of  Siletz  Indians  of 
Oregon  and  the  Coquille  Indian  Tribe. 

Dated:  March  7, 1995. 
Neal  Middlebrook. 

Area  Manager,  M}Ttlev%ood  Resource  Area. 
IFR  Doc.  95-6494  Filed  3-15-95;  8:45  am) 
BILLING  CODE  431fr-J»-P 


Supplementary  Rules  for  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  Management  Within  the  Yuba 
Reservoir  Recreation  Management 
Area  (RMA),  Richfield  District,  Utah 

SUMMARY:  These  supplementary  rules 
are  necessary  for  the  management  of 
actions,  activities,  and  public  use  on 
certain  public  lands  which  may  have  or 
are  having  adverse  impacts  on  persons 
using  pubhc  lands,  on  property,  and  on 
resources  located  on  public  lands 


located  in,  or  acquired  for  inclusion 
within,  the  Yuba  Reservoir  RMA. 

The  affected  lands  are  located  in  the 
following  areas: 

Salt  Lake  Base  Meridian 

T.16S.,  R.1  W., 

Sec.  19 — All  public  lands  south  of  the  Old 
Bothatn  Road; 

Sec.  30 — AH  fMiblic  lands; 

Sec.  31 — All  public  tands. 
T.16S.,  R.2VV., 

Sec.  13— W»/iSWV4; 

Sec.  14— SWV4  NEV..  SE'/..  EV2  SWVSi: 

Sec  23— EVi  NW'/«.  £%,  £•*  SWV.; 

Sec.  24— W»/2,  WV,  NW«/..  WVj  SE'/.; 

Sec.  25— All 

Sec.  26— NEV«,  E'/i  SEV«,  S'ASVVV.,  NW'/. 
NWV«,  SV2  NWV4; 

Sec.  35— EV.(  NEV-4, 7<EV*  SE*/*. 
T.17S.,  R.1  W., 

Sec.  4 — All  public  lands  west  of  S.R  28; 

Sec.  5 — All  public  lands: 

Sec.  6 — All  public  landr 

Sec.  7— All  public  lands; 

Sec.  8 — All  public  lands; 

Sec.  9— All  public  lands  west  of  S.R.  28. 
T.  17S..R.2W.. 

Sec.  1— SEV«  NE'.<..Sev«; 

Sec.  12— EVz. 

FOR  FURTHER  MFOflMATION  CONTACT: 
Lynn  Fergus,  Bureau  of  Land 
Management,  House  Range  Resource 
Area  Office,  P.O.  Box  778  Fillmore, 
Utah  84631.  Telephone:  801-743-6811. 

SUPPLEMENTARY  INFORMATION:  The  Utah 
State  Director  of  the  Bureau  of  Land 
Management  is  establishing  these 
supplementarv'  rules  which  are 
necessary  for  the  protection  of  persons, 
property  and  public  lands  and  resources 
within  the  Yuba  Reservoir  RMA,  lands 
acquired  for  inclusion  in  the  Yuba 
Reservoir  RMA,  and  all  lands  that  may 
be  incorporated  into  Yuba  Reser\'oir 
RMA,  in  the  Richfield  District,  as 
provided  for  in  43  CFR  8365.1-6. 
Violations  of  these  rules  are  punishable 
by  a  fine  not  to  exceed  $100,000.00  or 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  under  the 
Federal  Land  Policy  and  Management 
Act  (Pub.  L.  94-579)  as  amended  by  18 
U.S.C.  3571(b)(5).  These  rules  are  in 
addition  to  and  supplement  the  rules 
found  in  43  CFR  8300. 

Supplementary  Rules,  Yuba  Reserroir 
Recreation  Management  Area 

Section  1.0    Administratis  provisions 

1.1     Permits 

(a)  An  authorized  officer  may  issue  a 
permit  to  authorize  an  otherwise 
prohibited  or  restricted  activity.  Such 
permits  may  contain  reasonable 
restrictions  necessary  to  preserve  and 
protect  public  lands  and  their  resources. 
and  to  minimize  interfCTence  with  and 
inconvenience  to  odier  visitors. 


(b)  Violation  of  the  terms  and 
conditions  of  a  permit  is  prohibited. 

Section  2.0    Vehicle  Operations  and 
Traffic  Safety 

2.1  Unsafe  Operation 

The  following  are  prohibited: 

(a)  Failing  to  maintain  that  degree  of 
control  of  a  vehicle  necessary  to  avoid 
danger  to  persons,  property  or  wildUfe. 

(b)  Operating  a  motor  \'ehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid,  or  break  free  of  the 
road  surface. 

(c)  Operating  a  vehicle  without  due 
care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  pedestrians,  traffic, 
weather,  road  and  Ught  conditions  and 
road  character. 

2.2  Obstructing  Traffic  -^ 

The  following  are  prohibited: 

(a)  Stopping,  parking,  or  leaving  any 
vehicle,  whether  attended  or 
unattended,  upon  the  paved,  graded,  or 
maintained  surface  of  a  road,  so  as  to 
leave  less  than  ten  (10)  feel  of  the  width 
of  the  same  traffic  lane  for  the  free  or 
unobstructed  movement  of  other 
vehicles  is  prohibited,  except  in  the 
event  of  accident  or  other  conditions 
beyond  the  embedded  control  of  the 
operator,  or  as  otherwise  directed  bv  an 
authorized  person. 

(b)  Causing  or  permitting  a  vehicle 
under  one's  control  to  obstruct  traffic  by 
driving  so  slowly  as  to  interfere  with  the 
normal  flow  of  traffic,  or  in  any  other 
manner,  is  prohibited. 

2.3  Traffic  Control  Device 

Failure  to  comply  with  the  directions 
of  a  traffic  control  device  is  prohibited 

unless  directed  otherwise  by  an 
authorized  person. 

Section  3.0    Public  Use  and  Recreation 

3.1  Weapons 

(a)  The  following  arc  prohibited 
within  Yuba  Reser\'oir  RM.'*.. 

(1)  Possession  of  a  loaded  weapon, 
except  as  authorized  under  subsection 
(b).  following. 

(2)  Intentional  discharge  of  any 
weapon,  except  as  authorized  under 
subsection  (b).  following. 

(b)  The  possession  of  loaded  weapons. 
and  their  use,  is  allowed  when  the 
possessor  is  at  the  time  involved  in 
hunting  within  the  Yuba  Rcserx-oir  RMA 
in  acxxjrdance  with  state  law. 

3.2  Glass  Containers 

The  possession  of  glass  containers, 
except  within  vehicles,  is  prohibited. 


3.3  Prcser\-ation  of  Natural  and 
Cultural  Resources 

(a)  The  following  are  prohibited: 

(1)  Possessing,  destroying,  taking, 
injuring,  defacing,  removing,  harassing, 
or  disturbing  from  its  natural  state; 
living  or  dead  wildfife.  or  the  parts  or 
products  thereof,  such  as  antlers  or 
nests,  except  when  incident  to  hunting 
conducted  in  accordance  with  state  law. 

(2)  Introducing  wildlife,  fish,  or 
plants,  including  their  reproductive 
bodies,  into  Yuba  Reservoir  RMA. 
except  when  authorized  by  the  District 
Manager  for  administrative  activities,  or 
pursuant  to  the  terms  and  conditions  of 
a  permit. 

(3)  Collecting  live  wood  or  other 
living  plant  material  for  use  in  a 
campfire  or  for  anv  other  purpose. 

(4)  Possessing,  destroying,  delaciqg. 
digging,  or  removing  rocks  or  cave 
formations  or  parts  thereof,  or  fossilized 
or  non-fossilized  paleontological 
specimens. 

(5)  Digging  for,  removing.  duaJroying. 
damaging,  disturbing,  or  possessing 
artifacts,  rock  art.  or  other  cultural 
resources. 

(6)  Applying  chalk  to.  making  a 
rubbing  of.  making  a  casting  of,  painting 
upon,  or  making  a  latex  or  oth«>r  jnold 
of.  any  rock  art. 

3.4  Pets 

(a)  The  following  are  prohibited: 

(1)  Allowing  a  pet  to  make  noise  that 
is  unreasonable  considering  location, 
time  of  day  or  night,  and  impact  nn 
public  land  users. 

(2)  Failing  to  remove  waste  dep'>sitc<l 
by  a  pet  at  beaches  and  developed  sites 
including,  campgrounds,  picjiic  areas, 
parking  areas,  and  visitor  centers. 

(3)  Allowing  a  pet.  other  than  a 
seeing-eye  dog.  hearing-ear  dog,  or  otJu.r 
animal  spRcificaHy  trained  to  assLsl  a 
disabled  person,  to  enter  buildings 
operated  by  the  Bureau  of  Land 
Management  or  the  Utah  Djvisi<jn  of 
Parks  and  Recreation. 

(4)  Leaving  a  pet  unattended  and  tie<l 
to  an  objoct. 

(b)  Pets  or  feral  animals  that  are 
running-at-large  and  observed  in  tljc  act 
of  killing,  injuring,  or  molesting 
humans,  livestock,  «r  wildlife  may  he 
destroyed  by  an  authorized  person,  if 
necessary,  for  public  safely  or  the 
protection  of  livestock  or  wildlife. 

(c)  Pets  running-at-large  may  be 
impounded,  and  may  be  tumwj  over  to 
Juab  County  Animal  Control  or  to 
another  appropriate  organization  which 
will  accept,  care  for.  and  dispose  of 
such  pets.  The  owner  of  such  pets  may 
be  charged  reasonable  fees  for  kennei  or 
boarding  costs,  feed,  vrterinary  care. 
and  transportation. 
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(d)  This  section  does  not  apply  to 
dogs  used  by  authorized  Federal,  State, 
and  local  law  enforcement  officers  in 
the  performance  of  their  official  duties. 

l5    Alcoholic  Beverages 

(a)  The  use  and  possession  of 
alcoholic  beverages  within  the  Yuba 
Reservoir  RMA  allowed  in  accordance 
with  the  provisions  of  this  section: 

(1)  The  following  are  prohibited: 
(i)  The  sale  or  gift  of  an  alcoholic 

beverage  to  a  person  under  21  years  of 

age. 
(ii)  The  possession  of  an  alcoholic 

beverage  by  a  person  under  21  years  of 

age. 

(b)  The  District  Manager  may  close  all 
or  a  portion  of  public  buildings,  or 
structures,  parking  lots,  picnic  areas, 
overlooks,  walkways,  historic  areas,  or 
archeological  sites  within  Yuba 
Reservoir  RMA  to  the  consumption  of 
alcoholic  beverages  when  it  is 
determined  that:     . 

(1)  The  consumption  of  alcohol  would 
be  inappropriate  considering  other  uses 
of  the  location  and  the  purpose  for 
which  it  is  maintained  or  established. 

(2)  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcohol 
are  of  such  magnitude  that  diligent 
attempts  to  enforce  applicable 
regulations  do  not  alleviate  the  problem. 

(3)  Such  closures  maybe  either  by 
publication  of  the  closure  in  the  Federal 
Register,  by  the  posting  of  appropriate 
signs,  or  both. 

3.6  Disorderly  Conduct 

•    A  person  commits  disorderly  conduct 
when,  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy  or  violence,  or 
knowingly  or  recklessly  creating  a  risk 
thereof,  such  person  commits  any  of  the 
following  prohibited  acts:  "" 

(a)  Engages  in  fighting  or  threatening, 
or  violent  behavior. 

(b)  Uses  language,  an  utterance  or 
gesture,  or  engages  in  a  display  or  act 
that  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that 
is  likely  to  inflict  injury  or  incite  an 
immediate  breach  of  the  peace. 

3.7  Property 

(a)  The  following  are  prohibited: 

(1)  Abandoning  property. 

(2)  Leaving  property  unattended  for 
more  than  24  hours  in  a  day  use  area, 
or  72  hours  in  other  areas,  unless  the 
owner  of  the  property  by  permit  or 
registration  is  specifically  authorized  a 
longer  period  of  time. 

(3)  Failing  to  turn  in  found  property 
to  an  authorized  person  as  soon  as 
practical. 

(b)  Impoundment  of  property: 

(1)  Property  left  unattended  in  excess 
of  the  time  limits  in  subsection  (a)(2). 


above,  may  be  impounded  by  an 
authorized  person. 

(2)  Unattended  property  that 
interferes  with  visitor  safety,  orderly 
management  of  the  Yuba  Reservoir 
RMA,  or  presents  a  threat  to  public  land 
resources  may  be  impounded  by  an 
authorized  person  at  any  time. 

(3)  The  owner  of  record  is  responsible 
and  liable  for  charges  to  the  person  who 
has  removed,  stored,  or  otherwise 
disposed  of  property  impounded 
relevant  to  this  section. 

(c)  Disposition  of  property: 
Unattended  property  impounded 
pursuant  to  this  section  shall  be  deemed 
to  be  abandoned  unless  claimed  by  the 
owner  or  an  authorized  representative 
thereof  within  60  days,  and  shall  be 
disposed  of  in  accordance  with 
applicable  regulations. 

3.8  Camping 

(a)  By  the  posting  of  appropriate  signs 
at  the  entrance  to  any  campground  or 
use  area,  the  District  Manager  may 
establish  special  conditions  or  rules  for 
use  of  any  use  area.  Violation  or  such 
conditions  or  rules  is  prohibited. 

(b)  The  following  are  prohibited: 

(1)  Failing  to  obtain  a  permit  when 
required. 

(2)  Violation  of  the  terms  and 
conditions  of  any  permit. 

3.9  Tampering  and  Vandalism 

The  following  are  prohibited: 

(a)  Tampering  or  attempting  to  tamper 
with  property  or  real  property,  or 
moving,  manipulating,  or  setting  in 
motion  any  of  the  parts  thereof,  except 
when  such  property  is  under  one's 
lawful  control  or  possession. 

(b)  Destroying,  injuring,  defacing,  or 
damaging  property  or  real  property. 

3.10  Closures 

(a)  The  existing  OHV  closures  of  the 
Yuba  Reservoir  RMA  will  remain  in 
effect  and  become  permanent.  Only  that 
area  west  of  old  U.S.  Highway  91  will 
remain  open  to  use  of  existing  roads  and 
trails,  and  only  between  the  hours  of 
6am  and  10pm. 

3.11  Public  Assemblies  or  Meetings 

(a)  Public  assemblies,  meetings, 
gatherings,  demonstrations,  parades  and 
other  public  expressions  of  views  are 
allowed  within  the  Yuba  Reservoir 
RMA,  provided  a  permit  therefor  has 
been  issued  by  the  manager  of  the  Yuba 
Reservoir  RMA  and  a  mass  gathering 
permit,  if  over  25  participants,  has  been 
obtained  from  the  Juab  County  Sheriff. 

3.12  Spray  Paint 

The  following  are  prohibited: 


(a)  The  use  of  spray  paint  or  paint-ball 
guns  within  Yuba  Reservoir  RMA. 
except  for: 

(1)  The  official  business  of  any 
federal,  state,  county,  or  local 
governmental  entity,  or 

(2)  The  necessary  performance  of 
work  related  to  the  maintenance  or 
construction  of  any  authorized 
improvements  or  facilities  on  public 
lands. 

(b)  The  possession  of  spray  paint 
within  the  Yuba  Reservoir  RMA,  except 
when  such  containers  of  spray  paint  arc: 

(1)  Located  in  the  trunk  of  a  motor 
vehicle,  or 

(2)  If  a  motor  vehicle  is  not  equipped 
with  a  trunk,  in  some  other  portion  of 
the  motor  vehicle  designed  for  the 
storage  of  luggage  and  not  normally 
occupied  by  or  readily  accessible  to  the 
operator  or  passengers. 

3.13     Fees 

With  the  publication  of  these  rules,  a 
daily  use  fee  of  $5.00  per  vehicle  is 
established.  An  additional  fee  is  not 
required  for  towed  vehicles  or  trailers. 

(a)  Self  serve  pay  stations  will  be 
established  for  the  periods  when  the 
entrances  are  not  manned. 

(b)  Use  of  the  area  without  a  use 
permit  will  subject  the  user  to  an 
additional  $10  field  collection  fee. 

(c)  Falsifying  or  otherwise 
intentionally  misusing  a  permit  is 
prohibited. 

March  7.  1995. 
ferry  Goodraan, 
District  Manager. 

(FR  Doc.  95-6445  Filed  3-15-95;  8:45  am) 
BILLING  CODE  4310-DO-P 


[CO-942-9S-1 420-00] 

Colorado:  Filing  of  Plats  of  Survey 

March  8,  1995. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10:00  a.m.  on  March 
8, 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  the  subdivisional  lines,  the 
subdivision  of  section  19  and  the  metes- 
and-bounds  survey  in  section  19,  T.  7 
N.,  R.  94  \V..  Sixth  Principal  Meridian, 
Colorado.  Group  No.  1084,  was  accepted 
January  20.  1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  the  subdivisional  lines,  and 
the  metes-and-bounds  survey  of  private 
land  claims  of  T.  8  S..  R.  99  VV..  Sixth 
Principal  Meridian,  Colorado,  Group 


No.  1012,  was  accepted  December  16, 
1994. 

The  supplemental  plat,  creating  new 
lots  5  and  6  from  original  lot  3  in 
section  3,  T.  6  S.,  R.  87  W.  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  February  1,  1995. 

The  supplemental  plat,  creating  new 
lots  17  and  18  from  original  lot  5  in 
section  10,  and  new  lots  17  and  18  from 
original  lot  1  in  section  16,  T.  13  S.,  R. 
92  W.  Sixth  Principal  Meridian, 
Colorado,  was  accepted  February  1, 
1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  in  two  sheets  represents  the 
dependent  resurvey  of  Homestead  Entry 
Survey  No.  343  and  the  metes-and- 
bounds  survey  of  Tract  37,  T.  10  N.,  R. 
84  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  932,  was  accepted 
January  11,  1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Second 
Standard  Parallel  North  (S.  bdy.,  T.  9  N., 
R.  75  W.),  the  subdivisional  fines,  the 
subdivision  of  certain  sections  and 
tracts  37  and  38  and  the  subdivision  of 
a  portion  of  section  1 1  and  the  metes- 
and-bounds  surveys  in  section  11  of  T. 
8  N.,  R.  75  W..  Six'th  Principal  Meridian, 
Colorado,  Group  No.  939,  was  accepted 
December  29. 1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Colorado 
and  Oklahoma  state  boundary  from  the 
Mile  Corner  25  to  Mile  Corner  28,  a 
portion  of  the  6th  Auxiliary  Correction 
Line  South  (N.  Bdy.).  and  the  west 
boundary,  a  portion  of  the  subdivisional 
lines  and  a  portion  of  certain  tracts  of 
fractional  T.  35  S.,  R.  45  VV.,  Sixth 
Principal  Meridian,  Colorado,  Group 
No.  1044  and  1067,  was  accepted 
January  30,  1994. 

The  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the 
subdivisional  lines  of  T.  34  S.,  R.  45  \V., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  1067,  was  accepted  January 
30,  1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  tJie  6th 
Auxiliary  Correction  Line  South  (S. 
Bdy.),  a  portion  of  the  east  boundary-,  a 
portion  of  the  north  boundary,  a  portion 
of  the  subdivisional  lines  and  portions 
of  certain  tracts  of  T.  34  S.,  R.  46  W.. 
Sixth  Principal  Meridian,  Colorado. 
Group  No.  1067,  was  accepted  January 
30.  1994. 

The  remonumentation  of  the  south  1/ 
16  section  corner  of  sections  33  and  34 
of  T.  48  N..  R.  11  E..  New  Mexico 


Principal  Meridian,  Colorado,  Group 
No.  750.  was  accepted  September  14, 
1994. 

The  remonumentation  of  certain 
private  land  claim  corners  of  T.  18  S.. 
R.  72  VV..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  750.  was  accepted 
September  14,  1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Colorado  Department  of  Transportation. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood,  Colorado 
80215. 

Dairy]  A.  Wilson, 

Chief  Cadastral  Suneyor  for  Colorado. 
(FR  Doc.  95-6490  Filed  3-15-95;  8:45  am] 

BILLING  CODE  431(K^B-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-703757 

Applicant:  Tarzan  Zerbini  Circus,  Webb  Citv. 
MO. 

The  applicant  requests  the  renewal  of 
a  permit  to  re-export  and  re-import  to 
and  from  Canada,  9  female  Asian 
elephants  [Elephas  maximus)  taken 
from  the  wild  prior  to  1971,  two  female 
Bengal  tigers  [Panthera  tigris)  born  Dec. 
7,  1966,  and  9  male  and  10  female 
captive-bred  Bengal  tigers  [Panthera 
tigris)  for  the  purpose  of  enhancement  of 
the  survival  of  the  species  through 
conservation  education. 
PRT-799726. 

Applicant:  Duke  University  Primale  Center. 
Durham.  NC. 

The  applicant  requests  a  permit  to 
import  tissue  samples  from  captive 
white-fronted  lemurs  (Lemur  fuh'us 
albifrons)  at  Pare  Ivoloina.  Madagascar 
for  scientific  research. 
PRT-799733. 

Applicant:  Richard  Limbach,  Morse  Bluff, 
NE. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  F.VV.M.  Bowker. 
Thomkoof,  Grahamstown.  Republic  of 
South  Africa,  for  the  purpose  of 


enhancement  of  the  sur\ival  of  the 
species. 

PRT-799778 

Applicant:  Gladys  Porti-r  Zoo,  Brownsville. 
TX. 

The  applicant  requests  a  perinil  to 
export  four  captive-hatched  Philippine 
crocodiles  (Crocodylus  mindoronsis)  to 
Silliman  University,  Dumaguetc  City. 
Philippines,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species  through  captive 
breeding. 

PRT-67&379/675990 

■Applicant:  National  .Marine  Fisheries 
Service.  Southeast  Region,  St.  PetursburE 
FL. 

The  applicant  requests  a  permit  to 
import  180  live  Kemp's  ridley  sea  turtle 
hatchlings  (Lepidochelys  kempii]  each 
year  for  the  next  two  years  for  the 
purposes  of  enhancement  of  the  survival 
of  the  species  through  internal  wire- 
tagging  and  turtle  excluder  device 
development  studies.  These  turtles  will 
be  held  for  up  to  2  years  then  n>!rnsed 
in  the  Gulf  of  Mexico. 

Written  data  or  comments  shuuld  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Manaj^cment 
Authority.  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington.  Virginia  22203 
and  must  be  received  by  the  Din-ctor 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  A<;t  .ind 
Freedom  of  Information  Act.  bv  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  I  IS. 
Fish  and  Wildlife  Service.  Officp  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  420(c).  Artin;;ton, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  March  10,  1995. 
Caroline  Anderson. 

Acting  Chief.  Branch  nf  Permits.  Ofli'i  nyf 
Management  Authority. 
IFR  Dor.  95-6441  Filed  3-15-95;  8  45  ain| 
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Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  amendment  to  coniliK.J 
certain  activities  with  endangcmJ 
species.  This  notice  is  provided  -. 
pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  197.1,  as 
amended  (16  U.S.C.  1531.  ef.s«/). 
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PRT-799099 

Applicant:  Dale  W.  Stahlecker.  Santa  Fe. 
New  Mexico. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the 
Southwestern  willow  flycatcher 
{Empidonax  traiUii  extiwus)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director.  Ecological  Services. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
lames  A.  Young. 

Acting  Regional  Director,  Region  2. 
Albuquerque.  New  Mexico. 
|FR  Doc  95-6465  Filed  3-15-95:  8;45  ami 
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Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Peimit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  35,  Block  H,  Epping 
Forest  Cover,  Long  Canyon,  Austin, 
Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Larry  W.  James  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-798674.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  lake  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  on  Epping  Forest  Cove.  Long 
Canyon,  Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Clonservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 


or  a  Finding  of  No  Significant  Impact 
(FONSIJ  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  on  or  before  April  17, 1995. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston,  Ecological  Services  Field 
Office,  10711  Burnet  Road,  Suite  200. 
Austin.  Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  8nly,  during  normal 
business  hours  at  the  Ecological 
Ser\ices  Field  Office  (8:00  to  4:30).  at 
the  above  address  in  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application  should  be  submitted  to 
the  Acting  Field  Supervisor.  Ecological 
Services  Field  Office,  Austin.  Texas  (see 
ADDRESSES  above).  Please  refer  to  permit 
number  PRT-798674  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 

SUPPt.EMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Larry  W.  James  plans  to  construct  a 
single-family  residence  on  Lot  35  of 
Long  Canyon  Subdivision,  Travis 
County,  Texas.  This  action  will 
eliminate  less  than  one  half  acre  of  land 
and  indirectly  impact  less  than  four 
additional  acres  of  golden-cheeked 
warbler  habitat  per  residence.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  $1,500  into 
the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 


federal  listed  species  present  was  not 

economically  feasible. 

James  A.  Young. 

Acting  Regional  Director,  Region  2. 

Albuquerque.  New  Mexico. 

|FR  Doc.  95-6466  Filed  3-1.5-95;  8:4.»anii 
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Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lots  9  and  10,  Block  C, 
Section  6,  Talbot  Lane,  Rob  Roy  on  the 
Creek,  Austin,  Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  .Servii:*-. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Peter  Van  Cuylenburg 
(Applicant)  has  appUed  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
.Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  PRT-798667. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
one  single-family  residence  on  Talbot 
Lane,  Rob  Roy  on  the  Creek.  Austin, 
Travis  County.  Texas. 

The  Ser\'ice  has  prepared  the 
Environmental  Assessment/Habitat 
Conser\'ation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  .Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  on  or  before  April  17, 1995. 

ADDRESSES:  Persons  wishing  to  mvievv 
the  appUcation  may  obtain  a  copy  of 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Ser\'ice.  P.O.  Box  VMf,, 
Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston.  Ecological  Services  Field 
Office  10711  Burnet  Road.  Suite  200, 
Austin,  Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 


business  hours  at  the  Ecological 
Services  Field  Office  (8:00  to  4:30).  at 
the  above  address  in  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application  should  be  submitted  to 
the  Acting  Field  Supervisor,  Ecological 
Services  Field  Office,  Austin,  Texas  (see 
ADDRESSES  above).  Please  refer  to  permit 
number  PRT-798667  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Peter  Van  Cuylenburg  plans  to 
construct  a  single-family  residence  on 
Lots  9  and  10,  Block  C,  Section  6,  Rob 
Roy  on  the  Creek  Subdivision,  Travis 
County,  Texas.  This  action  will 
eliminate  less  than  one  half  acre  of  land 
and  indirectly  impact  less  than  four 
additional  acres  of  golden-cheeked 
warbler  per  residence.  The  appUcant 
proposes  to  compensate  for  this 
incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  $1,500  into 
the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
James  A.  Young, 

Acting  Regional  Director,  Region  2. 
Albuquerque,  New  Mexico. 
|FR  Doc.  95-646B  Filed  3-15-95;  8:45  am) 
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Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  of  One  Single  Family 
Residence  on  Lot  37,  Block  G, 
Chambly  Cove,  Long  Canyon,  Austin, 
Travis  County,  TX 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

summary:  Charles  E.  Dixon  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Ser\ice)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 


Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  PRT-798532.  The  requested 
permit,  whi(±  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  one  single-family 
residence  on  Chambly  Cove,  Long 
Canyon,  Austin,  Travis  County,  Texas. 

Tne  Service  has  prepared  the 
Enviroiunental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  appUcation.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publican  of  this  notice. 
This  notice  is  provided  pursuant  to 
Section  10(c)  of  the  Act  and  National 
Enviroiunental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  on  or  before  April  17.  1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director.  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston,  Ecological  Services  Field 
Office,  10711  Burnet  Road.  Suite  200, 
Austin,  Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  at  the  Ecological 
Services  Field  Office  (8:00  to  4:30).  at 
the  above  address  in  Austin,  Texas. 
Written  Data  or  comments  concerning 
the  application  and  EA/HCP  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  permit  Number 
PRT-798532  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "faking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
Charles  E.  Dixon  plans  to  construct  a 
single- family  residence  on  Lot  37  of 
Long  Canyon  Subdivision,  Travis 
County,  Texas.  This  action  will 


eliminate  less  than  one  half  acre  of  land 
and  indirectly  impact  less  than  one 
additional  acre  of  golden-cheeked 
warbler  habitat  per  residence.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  $1 ,500  into 
the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
James  A.  Young 

Acting  Regional  Director.  Region  2. 
Albuquerque.  Ne*^' Mexico. 
|FR  Doc.  95-6467  Filed  3-15-95:  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32602] 

The  Indiana  &  Ohio  Central  Railroad 
Company,  Inc.— Lease  and 
Operation— West  Central  Ohio  Port 
Authority 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C. 11343-11345  the  lease  and 
operation  by  Indiana  &  Ohio  Central 
Railroad  Company,  Inc.,  of  the  West 
Central  Ohio  Pon  Authority's  (WESTCO 
PA)  approximately  72.1  miles  of  rail 
line,  formerly  known  as  the 
Bellefonfaine  Cluster,  in  Clark, 
Champaign  and  Logan  Counties,  OH. 
subject  to  standard  employee  protective 
conditions.  The  Bellefontaine  Cluster 
consists  of:  (1)  The  Bellefontaine 
Secondary  Track,  from  milepost  98.8 
near  Bellefontaine.  in  Logan  County. 
OH,  to  milepost  129.4,  at  a  point  of 
connection  with  the  Catawba  Secondary 
Track  in  Springfield,  Clark  County,  OH; 
(2)  the  Catawba  Secondary  Track,  from 
milepost  129.4,  in  Springfield,  to 
milepost  130.6,  at  a  point  of  connection 
with  Consohdated  Rail  Corporation  in 
Springfield;  (3)  the  Catawba  Secondary- 
Track,  from  milepost  0.0  in  Springfield, 
to  milepost  17.2,  at  the  end  of  the  track 
in  Mechanicsburg,  Champaign  County. 
OH;  (4)  the  Urbana  Industrial  Track, 
from  milepost  45.2  to  milepost  50.03,  in 
Urbana,  Champaign  County,  OH;  (5)  the 
Urbana  Secondary  Track,  from  milepost 
48.1,  in  Urbana,  to  milepost  54.2  in 
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Bowlusville.  Clark  County.  OH;  (6)  the 
Maitland  Secondary  Track,  from 
milepost  124.5.  in  Glen  Echo.  Clark 
County,  OH.  to  milepost  132.6.  near 
Springfield:  (7)  a  portion  of  the  former 
main  line  of  the  Erie  Railroad,  from 
milepost  351.5,  near  Glen  Echo,  to 
milepost  353.1  in  Urbana;  and  (8)  a 
portion  of  the  Old  St.  Mary's  Branch, 
from  milepost  53.3  to  milepost  52.73.  in 
Bellefontaine. 

DATES:  This  exemption  is  effective  on 
April  15. 1995.  Petitions  to  stay  must  be 
filed  by  March  31,  1995.  Petitions  to 
reopen  must  be  filed  by  April  10. 1995. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32602  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue.  N.W., 
Washington.  DC  20423;  and  (2)  Robert 
L.  Calhoun.  Sullivan  &  Worcester.  Suite 
1000, 1025  Connecticut  Avenue.  N.W., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building.  1201 
Constitution  Ave..  N.W.,  Washington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  March  2. 1995. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  95-6499  Filed  3-15-9.5;  8:45  am) 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Joseph  A.  Zadrozny,  M.D.;  Revocation 
of  Registration 

On  November  7.  1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Joseph  A.  Zadronsky. 
M.D.,  of  Waltham,  Massachusetts.  The 
Order  to  Show  Cause  proposed  to 
revoke  Dr.  Zadrozny's  DEA  Certificate  of 
Registration,  AZ1230426,  imder  21 
IJ.S.C  824(a)(3)  and  824(a)(5).  and  deny 
any  pending  applications  for  renewal  of 
such  registration  under  21  U.S.C.  823(f). 


The  Order  to  Show  Cause  was  served 
on  Dr.  Zadrozny  on  November  14, 1994. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Dr.  Zadrozny.  The  Drug  Enforcement 
Administration  has  received  no 
response  from  Dr.  Zadrozny  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d).  the 
Deputy  Administrator  finds  that  Dr. 
Zadrozny  has  waived  his  opportunity 
for  a  hearing.  Accordingly,  under  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57.  the  Deputy  Administrator 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file. 

The  Deputy  Administrator  finds  that 
between  July  and  October  1988,  Dr. 
Zadrozny  submitted  claims  for  medical 
services  under  the  Medicaid  program  of 
the  Massachusetts  Department  of  Public 
Welfare,  and  received  a  total  of  $10,907 
in  payments.  In  addition,  Dr.  Zadrozny 
billed  for  services  not  performed  in  the 
treatment  of  patients  involved  in 
automobile  accidents.  These  claims 
were  later  determined  to  be  fraudulent 
since  there  was  no  evidence  that  Dr. 
Zadrozny  actually  performed  these 
medical  services. 

On  November  25. 1991.  in  the  Suffolk 
County  Superior  Court.  Commonwealth 
of  Massachusetts.  Dr.  Zadrozny  was 
charged  with  43  felony  counts  related  to 
the  filing  of  false  Medicaid  claims  and 
larceny.  Following  a  jury  trial,  on 
August  28. 1992.  Dr.  Zadrozny  was 
found  guilty  of  one  felony  count  of 
Medicaid  fraud  and  a  second  count  of 
larceny.  Dr.  Zadrozny  was  sentenced  to 
two  years  imprisonment,  with  18 
months  suspended,  and  placed  on  two 
years  probation. 

As  a  result  of  his  program  related 
convictions,  effective  March  4.  1993,  the 
Department  of  Health  and  Human 
Services  mandatorily  excluded  Dr. 
Zadrozny  from  participation  in  the 
Medicare  program  for  a  period  of  five 
years  pursuant  to  42  U.S.C.  1320a-7(a). 
Pursuant  to  21  U.S.C.  824(a)(5).  such 
exclusion  constitutes  a  basis  for  the 
revocation  of  Dr.  Zadrozny's  DEA 
Certificate  of  Registration. 

On  November  18. 1992.  the 
Massachusetts  Board  of  Registration  in 
Medicine  (Board)  issued  a  Statement  of 
Allegations  proposing  to  discipline  Dr. 
Zadrozny  based  upon  his  criminal 
convictions;  his  excessive  and 
fraudulent  billing  for  services  not 
performed  under  the  Medicaid  program; 
and  his  failure  to  maintain  adequate 
medical  records.  On  June  8,  1994.  the 
Board  revoked  Dr.  Zadrozny's  license  to 
practice  medicine,  and  as  a  result,  his 
Massachusetts  controlled  substance 


registration  was  automatically 
terminated. 

The  Deputy  Administrator  finds  that 
as  of  June  8. 1994.  Dr.  Zadrozny  was  no 
longer  authorized  to  handle  controlled 
substances  in  the  Commonwealth  of 
Massachusetts.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business 
21  U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  fames  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  M.D., 
57  FR  23246  (1992);  Bobby  Watts.  M.D.. 
53  FR  11919  (1988). 

The  Deputy  Administrator  finds  that 
grounds  exist  to  revoke  Dr.  Zadrozny's 
DEA  registration  under  21  U.S.C. 
824(a)(3)  and  (a)(5).  No  evidence  of 
explanation  or  mitigating  circumstances 
was  offered  by  Dr.  Zadrozny.  Therefore, 
it  is  clear  that  Dr.  Zadrozny's  DEA 
Certificate  of  Registration  must  be 
revoked. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  0.106(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  AZ1230426.  previously 
issued  to  Joseph  A.  Zadrozny.  M.D..  be, 
and  it  hereby  is,  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are.  denied.  This  order  is  effective  April 
17.1995. 

Dated:  March  10.  1995. 
Stephen  H.  Greene. 
Deputy  Administrator. 
IFR  Doc.  95-6509  Filed  3-1,5-95:  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on  March  8. 
1995,  a  proposed  Second  Modified 
Consent  Decree  in  United  States  of 
America  v.  City  of  New  Bedford. 
Massachusetts,  Civil  Action  No.  87- 
2497-T,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  The  United  States' 
complaint  sought  relief  under  the  Clean 
Water  Act.  33  U.S.C.  1251.  et  seq.  The 
Second  Modified  Consent  Decree 
revises  the  existing  Modified  Consent 
Decree  entered  by  the  Court  in  1990. 
The  Second  Modified  Consent  Decree 
provides  for  an  extension  in  the 
deadUne  for  completion  of  construction 
of  secondary  treatment  facilities  from 
May  1.  1995  to  August  22. 1996.  and 


requires  the  payment  of  $51,000  in 
stipulated  penahies  to  the  United  States. 
It  also  provides  for  a  revised  sludge 
disposition  approach  by  the  Qty.  under 
which  the  City  is  required  to  enter  into 
primary  long  term  and  backup  contracts 
for  disposition  of  its  sludge  residuals 
and  to  maintain  the  design  and  permits 
for  a  backup  residuals  landfill  which  it 
is  to  construct  in  the  event  of  difficulties 
with  contractual  disposition. 

The  Department  ol  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  City  of  New  Bedford, 
Massachusetts.  D.J.  Ref.  90-5-1-1-2823. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1003  J.VV.  McCormack 
P.O.  &  Courthouse,  Boston. 
Massachusetts  02109,  and  at  the  Region 
I  office  of  the  Environmental  Protection 
Agency.  One  Congress  St.,  Boston, 
Mas.sachusetts  02203.  The  proposed 
consent  decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G.  St., 
NVV.,  4lh  Floor.  Washington.  DC  20005. 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G.  St..  NW..  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $16.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Library." 
|oel  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  fr  Natural  Resources 
Division. 

IFR  Do<   95-6498  Filed  3-15-95;  8:45  ami 

BILUNG  CODE  44tO-ei-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Missouri  Electric  Works.  Inc.  et  al.,  Civil 
Action  No.  1:95CV000-I  LMB.  was 
lodged  on  March  9, 1995  with  the 
United  States  District  Court  for  the 
Easter  District  of  Missouri.  Southeastern 
Division.  Pursuant  to  the  Consent 
Decree,  Defendants  Missouri  Electric 
Works,  Inc.  and  David  B.  Giles.  F'ersonal 
Representative  for  the  Estate  of  Richard 
H.  Giles.  Decedent,  will  pay  to  the 
United  States  $190,000  and  one-half  of 
the  net  procjieds  over  $75,000  resulting 


frt»n  the  sale  of  the  invent(»y  <rf 
Missouri  Electric  Works  Inc.  These 
payments  will  be  used  by  the  United 
States  for  unreimbursed  response  costs 
relating  to  the  Missouri  Electric  Works, 
Inc.  Superfund  Site  in  Cape  Girardeau, 
Missouri.  The  Consent  Decree  ixtcludes 
a  covenant  not  to  sue  by  the  United 
States  under  Section  106  and  107  of  the 
CERCLA,  and  under  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Ju.stice.  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Missouri 
Electric  Works.  Inc.,  et  al,  DOJ  Ref.  #90- 
11-2-614B.  Conunenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Missouri.  Southeastern  Division,  325 
Broadway.  Second  Floor,  Cape 
Girardeau,  Missouri;  the  Region  VII 
Office  of  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue.  Kansas 
City.  Kansas  66101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor.  Washington.  DC.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $13.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-6497  Filed  3-15-95;  8:45  ami 

BILLING  CODE  4410-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  Of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (12fVI). 


Date  and  Time:  April  3-4.  1995:  8:30  a.m.. 
til  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Rm  1020.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joe  Jenkins.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  Telephone:  (703)  306- 
1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  National  Science  Foundation  for 
financial  supfwrt. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Classical  Analysis  Program  as  part  of 
the  selection  process  for  awards. 
•    Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  surh  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  government 
in  the  Sunshine  Act. 

Dated:  March  13,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  9.5-6543  Filed  3-15-95;  H:45  amf 
BILLING  CODE  75555-01-M 


Special  Emphasis  Panel  in  Systemic 
Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Nome.  Special  Emphasis  Panel  in  Systemii 
Reform  (#1765). 

Dotes  and  Times.- April  3—4,  1995  from 
fl:30  a.ra.  to  5:00  p  m. 

Place:  Marriott  Hotel.  1221  22nd  Street. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  J.  Anderson. 
Senior  Project  Director,  Experimental 
Program  to  Stimulate  Competitive  Research, 
Office  of  Systemic  Refonn.  Room  875. 
National  Science  Foundation.  4201  Wilson 
Blvd.  Arlington.  VA  22230,  Tel:  (703)  306- 
1683. 

Purpose  of  .Meeting:  To  provide  advic-e  and 
ret?0!nmendations  concerning  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
finant  iai  supf>ort. 

Agenda:  To  review  and  evaluate 
Experimental  Systemic  Initiative  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Clo.'sing:  The  proposals-being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  im  lodii-.g 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
c  oncerninR  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4l  and  (6)  of  5  I  .S.C.  552hlrl, 
the  Govpmment  in  the  Sunshine  Art. 
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Dated:  March  13.  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Dor.  95-€542  Filed  3-15-95;  8:45  ami 

BILLING  CODE  7S56-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in 
I'ndergraduate  Education. 

Date  and  Time:  April  03.  1995.  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 

Tx-pe  of  Meeting:  Closed. 

Contact  person:  Dr.  Jim  Lightbourne, 
Section  Head,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1665. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  Cross- 
Program  Projects  Panel  Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries',  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  13. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-6541  Filed  3-15-95;  8:45  am] 
BtLUNG  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Information, 
Rotx)tics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Intelligent  System 
(1200). 

Date  and  Time:  April  3-4,  1995,  8:30  a.m. 
to  5:00  p.m. 

Place:  Holiday  Inn-Arlington  Hotel,  4610 
N.  Fairfax  Drive,  Arlington,  VA  22202. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff,  Acting 
Deputy  Division  Director,  Robotics  and 
Intelligence.  Room  1115,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230.  Telephone:  (703)  306-1928. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Machine  Intelligence  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  13,  1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[PR  Dor  95-6540  Filed  3-15-95;  8:45  am] 
BILLING  CODE  7$S5-01-M 


Advisory  Committee  for  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  -* 

Name:  Advisory  Committee  for  Polar 
Programs  (#1130). 

Date  and  Time:  April  4-5,  1995;  8:30  a.m- 
5:00  p.m. 

Place:  National  Science  Foundation,  Room 
310  &  310.2,  4201  Wilson  Blvd..  Arlington. 
VA  22230. 

Type  of\leeting:  Closed. 

Contact  Person:  Mr.  Erick  Chiang. 
Manager,  Polar  Operations,  OD/OPP, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Phone:  (703) 
306-1032. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda.  To  provide  oversight  review  of  the 
OPP,  Polar  Of>erations  Section. 

Reason  for  Closing:  This  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  and  contract  actions  that 
will  include  privileged  intellectual  property 
and  personal  information  that  could  harm 
individuals  if  they  were  disclosed.  If 
discussion  were  open  to  the  public,  these 
matters  that  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated;  March  13,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-6539  Filed  3-15-95;  8:45  am] 
BILUNG  CODE  7556-01-M 


Federal  Networking  Council  Advisory 
Committee 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 


92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Federal  Networking  Council 
Advisory  Committee  (#1177). 

Date  and  Time:  April  4,  1995,  9:00  a.m.  to 
5:00  p.m.  and  April  5.  1995;  9:00  am.  to  1:00 
p  m. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230. 

Type  of  Meeting ;  O  pe  n . 

Contact  Person:  Mr.  Scott  Behnke, 
Coordinator.  Federal  Networking  Council, 
DynCorpATS,  4001  N.  Fairfax  Drive,  Suite 
200,  Arlington,  VA  22203-1614,  Telephone: 
(703)  522-6410,  Fax:  (703)  522-7161. 
Internet:  sbehnke@csto.snap.org. 

Purpose  nf  Meeting:  The  purpose  of  this 
meeting  is  for  the  Advisory  Committee  to 
provide  the  Federal  Networking  Council 
(FNC)  with  technical,  tactical,  and  strategic 
advice,  concerning  policies  and  issues  raised 
in  the  implementation  and  deployment  of  the 
National  Research  and  Education  Network 
(NREN)  Program. 

Agenda;  FNC/IITF  Relationship,  Federal 
Internet  Umbrella  Security  Plan, 
International  Networking,  Education. 

Lunc/ieon;  There  is  no  fee  to  attend  this 
meeting.  However,  attendees  who  register  in 
advance  may  order  refreshments  and/or  a  box 
lunch  for  which  there  will  be  a  charge.  To 
obtain  registration  form,  contact  Mr.  Behnke 
by  telephone,  fax.  or  electronic  mail  at  the 
numbers  above.  Forms  are  requested  by 
March  29,  1995 

Dated:  March  13, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-6538  Filed  3-15-95;  8:45  ara| 

BILLING  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Advanced  Scientific 
Computing  (#1185). 

Date  and  Time:  April  5-6,  1995,  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  1150,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Ariington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Van  Rosendale. 
Program  Director.  New  Technologies 
Program.  Suite  1122.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1962. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 


Agenda:  To  provide  oversight  review  of  the 
New  Technologies  Program 

Reason  for  Closing:  The  meeting  is  dosed 
lo  the  public  because  the  Cor.unittee  is 
reviewing  proposal  actions  that  will  inchide 
privileged  intellectual  praperty  and  personal 
information  that  could  barm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  tbe  public  these  matters  that  are  exempt 
under  5  U.S^C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Surubine  Act  would  be 
improperly  disclosed. 

Dated:  March  13, 1995. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(PR  Doc  95-6537  Filed  3-15-95;  8;45  a.m.l 

BIUJNG  CODE  75SS-0t-M 


Advisory  Panef  for  Biochemistry  & 
Molecular  Structure  and  Function; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Advisory 
Panel  for  Biochemistry  k  Molecular  Structure 
and  Function  (#1134). 

Date  and  Time:  Thursday  and  Friday  April 
6-7,  1995.  8:30  aan.  to  5:00  pjn. 

Place:  Room  370.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA 

Type  of  Meeting:  Oosed. 

Contact  Person:  Dr.  Robert  L.  Uffen, 
Program  Director  and  Brenda  Flam,  Program 
Manager  for  Metabolic  Biochemistry, 
Division  of  Molecular  and  Celhtlar 
Bio8ciei>ces,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  2223a  Telephone  1703)  306- 
1443. 

Purpose  ofmeetirtg:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Metabolic 
Program  of  the  Divisicm  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Metabolic 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  clo&ing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  V.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  13, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(Fr  Doc.  95-6536  Filed  3-15-95;  a;45  ami 

BILUNO  CODE  79«6-«t-M 


Advisory  Committee  for  Potar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Natioiaal  Scieiice 
Foundation  announces  the  foUowing 

meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (#1130). 

Date  and  time:  April  6, 1995  8:30  a.m.- 
5:30  p.m./April  7. 1995  8:30  a.m.-3:00  p.m. 

Place:  National  Science  Foundation,  Room 
375, 4201  Wilson  Blvd.,  Arlington.  VA 
22230. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Dennis  Peacock  or  Dr. 
)ane  Dionne,  National  Science  Foundation. 
Room  775. 4201  Wilson  Blvd.,  Arlicgton,  VA 
22230. 

Telephone:  (703)  306-1033. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  meeting:  Serves  to  provide 
expert  advice  to  the  U.S.  Anfsrcric  Programs 
and  the  Arctic  Program,  including  advice  on 
science  programs,  polar  operations  support, 
budgetary  planning  and  polar  coordination 
and  information. 

Agenda:  The  OPP  Advisory  Committee 
will  meet  to  discuss  the  folkiwing  agenda 
topics— Arctic  logistics,  organization,  Pohtf 
Duke  update,  polar  education  proems.  User 
Committee  update  and  the  Committee  on 
Visitors  report. 

Dated:  March  13,  1995. 
M,  Rebecca  Winkler, 
Committee  Managemen  t  Officer. 
(FR  Doc,  95-6535  Filed  3-15-95;  8:45  am) 
BILLING  COOE  TSSS-Ot-M 


Special  Emphasis  Panti  bt  Systemic 
Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in  Systemic 
Reform  (#1765). 

Date  and  time:  April  6-7,  1995  from  8:30 
a.m.  to  5:00  p.m. 

Place:  Marriott  Hotel,  1221  22nd  Street, 
Washington.  DC 

Type  of  meeting:  Gosed 

Contact  person:  Dr.  Richard  J.  Anderson, 
Senior  Project  Director,  Experimental 
Program  to  Stimulate  Research,  Office  of 
Systemic  Reform.  Room  875.  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230,  Tel:  (703)  306-1683. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
financial  support. 

Agenda:  To  review  and  evaluate  Systemic 
Improvement  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  dosirtg:  The  proposals  being 
reviewed  include  Lnfarmatioo  of  a 
proprietary  or  confidential  nature,  including 


technical  ioformaition.  financial  daU,  surii  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
propjosals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  V.S.C  552h(«  J, 
the  Govemmenf  in  the  Sunshine  Act. 

Dated:  March  13, 1995. 
IFR  Doc.  95-6534  Filed  }-15-95:  a:4Sam) 

BtLUNG  COOE  7SU-«t-« 


Advisory  Panef  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Scipncc 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  .Advisory  Panel  for  Physiology  ai>d 
Behavior  (Ecological  &  Evolutionary 
Physiology). 

Dote  and  time:  April  5-7.  1995;  8:30  a  m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  Room 
320.  4201  Wilson  Blvd..  Arlington.  VA 

Type  of  meeting:  Parl-Open. 

Contact  person:  Dr.  David  Vleck.  Pragram 
Director,  Ecokigical  k  Evolutionary 
Physiology,  Division  of  Integrative  Biology 
and  Neuroscience.  Suite  685.  Naiional 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1421, 

Purpose  of  meetirtg:  To  provide  advice  and 
ret:ommendalions  concerning  proposals 
submitted  to  NSF  for  financial  suppwrt. 

Minutes:  May  be  obtained  from  the  rontac  I 
person  listed  above. 

Agenda:  Open  Session:  April  7, 1995; 
10:00  a.m.  to  11:00  a.m.— fof  a  discussion. 
Integrative  Biology  and  Neuroscient.e  on 
research  trends  and  opportunities  assessntfnt 
procedures  in  Ecological  and  Evolutionary 
Physiology. 

Closed  Session  April  5th  and  6lh,  8:30 
a.m.-5:00  p.m.;  April  7th.  830a  m.  lo  toflo 
a-m.;  1 1:00  a.m.  to  500  p.m.  To  revirtv  .-=nd 
evaluate  Ecological  &  Evolutionary 
Physiology  proposal.t  as  pa.1  of  the  s«;U'i  tion 
process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidenlial  nature.  tr.<  luding 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
conc«ning  individuals  associated  with  ih;* 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  14)  and  (6)  of  tbe  GovHriunm 
in  the  Sunshine  Act. 

Dated:  March  13, 1995, 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-6533  Filed  3-15-9.5;  8  45  an.l 
BILLING  COOE  Titk-t*-m 


Division  of  Enviroflnrtentai  Bioiogy; 
Meetings 

In  accordanc-c  with  the  Fcdrnil 
Advisory  Committee  Act  (Pub.  L  02- 
463.  as  amnndcd),  the  National  Sriemu- 
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Foundation  (NSF)  announces  the 
following  meetings: 

Name:  Advisory  Panel  for  Ecological 
Studies  (#1751). 

Date  and  time:  April  5. 1995.  3  pm-5  pm; 
April  6,  &  April  7. 1995,  8:30  ain-5  pm  each 
day. 

Place:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  person:  Dr.  Clifford  Dahm, 
Program  Director,  Ecological  Studies  Cluster, 
Division  of  Environmental  Biology,  Room 
635.  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda;  To  review  and  evaluate  Ecosystem 
Studies  proposals  as  part  of  the  selection 
process  for  awards. 

Name:  Advisory  Panel  for  Ecological 
Studies  (»1751). 

Date  and  time:  April  5, 1995,  3  pm-5  pm; 
April  6  and  April  7, 1995,  8:30  am-5  pm 
each  day. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  person:  Dr.  Scott  L.  Collins, 
Program  Director,  Ecological  Studies  Cluster, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  30»-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology  (#1753). 

Date  and  time:  April  19-21, 1995,  8  am- 
5  pm  each  day. 

Place:  Room  375(1)  and  375(3),  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  person:  Dr.  )ames  E.  Rodman, 
Program  Director,  Systematic  and  Population 
Biology  Cluster,  Division  of  Environmental 
Biology,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1481. 

Minutes:  May  be  obtained  &om  the  contact 
person  alx>ve. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  For  Systematic  and 
Population  Biology  (#1753). 

Date  and  time:  April  12-14, 1995,  8  am- 
5:30  pm  each  day. 

Place:  Rooms  330  &  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203. 

Contact  person:  Dr.  Mark  Courtney, 
Program  Director,  Systematic  and  Population 
Biology  Cluster,  Division  of  Environmental 
Biology,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203.  Telephone:  (703)  306- 
1481. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 


Agenda:  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology  (#1753). 

Date  and  time:  April  20, 1995,  8  am-5  pm. 

Place:  375(\),  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22203. 

Contact  person:  Dr.  James  Rodman, 
Program  Director,  Systematic  and  Population 
Biology  Cluster,  Division  of  Environmental 
Biology,  Room  635.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22203.  Telephone:  (703)  306- 
1481. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  To  review  and  evaluate 
Partnerships  for  Enhancing  Expertise  in 
Taxonomy  (PEET)  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  meeting:  Closed. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  propiosals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  fmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  13. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  95-6544  Filed  3-15-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York  (Indian  Point  Nuclear  Generating 
Unit  No.  2);  Exemption 

I 

Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-26,  which 
authorizes  operation  of  Indian  Point 
Nuclear  Generating  Unit  No.  2  (the 
facility  or  IP2),  at  a  steady-state  reactor 
power  level  not  in  excess  of  3071.4 
megawatts  thermal.  The  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Westchester  County, 
New  York.  The  license  provides  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 


II 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rale  tests  (ILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shutdown  for  the  10-year 
inser\'ice  inspection  of  the  primary 
containment. 

Ill 

By  letters  dated  September  19. 1994. 
January  13. 1995.  and  February  3. 1995. 
Con  Edison  requested  temporary  relief 
from  the  requirement  to  perform  a  set  of 
three  Type  A  tests  at  approximately 
equal  intervals  during  each  10-year 
service  period  of  the  primary 
containment.  The  requested  exemption 
would  permit  a  one-time  interval 
extension  of  the  third  Type  A  test  by 
approximately  24  months  (from  the 
1995  refueling  outage,  currently 
scheduled  to  begin  in  February  1995,  to 
the  1997  refueling  outage)  and  would 
permit  the  third  Type  A  test  of  the 
second  10-year  inservice  inspection 
period  to  not  correspond  with  the  end 
of  the  current  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
inservice  inspection  interval. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraph  (a)(2)(ii).  as  the  basis  for  the 
exemption.  They  point  out  that  the 
existing  Type  B  and  C  testing  programs 
are  not  being  modified  by  this  request 
and  will  continue  to  effectively  detect 
containment  leakage  caused  by  the 
degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  consistent  and  uniform  experience 
at  IP2  during  the  five  Type  A  tests 
conducted  from  1976  to  date,  that  any 
significant  containment  leakage  paths 
are  detected  by  the  Type  B  and  C 
testing.  The  Type  A  test  results  have 
only  been  confirmatory  of  the  results  of 
the  Type  B  and  C  test  results. 
Additionally,  the  Indian  Point  2 
Containment  Penetration  and  Weld 
Channel  Pressurization  System  provides 
a  means  for  continuously  pressurizing 
the  positive  pressure  zones  incorporated 
into  the  containment  penetrations,  the 
channels  over  the  welds  in  the  steel 
inner  liner  and  certain  containment 
isolation  valves.  This  system  provides 
continuous  monitoring  of  these 
potential  containment  leakage  paths, 
thus  providing  further  assistance  during 
power  operation  that  a  leak  path  does 
not  exist  and  further  obviates  the  need 


for  Type  A  testing  at  this  time. 
Therefore,  application  of  the  regulation 
in  this  particular  circumstance  would 
not  serve,  nor  is  if  necessary  to  achieve, 
the  underlying  purpose  of  the  rule. 

IV 

Section  IlI.D.l.(a}  of  Appendix  J  to  10 
CFR  Part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  24  months.  The 
Commission  has  determined,  for  the 
reasons  discussed  below,  that  pursuant 
to  10  CFR  50.12(a)(1)  this  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a){2)(ii).  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  of  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period,  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request.  The  NRC  staff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leaktight 
containment.  All  Type  A  tests  have 
passed  with  significant  margin  and  the 
licensee  has  noted  that  the  results  of  the 
Type  A  testing  have  been  confirmatory 
of  the  Type  B  and  C  tests  which  will 
continue  to  be  performed.  The  licensee 
has  stated  to  the  NRC  Project  Manager 
that  they  will  perform  the  general 
containment  inspection  although  it  is 
only  required  by  Appendix  J  (Section 
V.A.)  to  be  performed  in  conjunction 
with  Type  A  tests.  The  NRC  staff 
considers  that  these  inspections,  though 
limited  in  scope,  provide  an  important 
added  level  of  confidence  in  the 
continued  integrity  of  the  containment 
boundary.  The  NRC  staff  also  notes  that 
the  unique  IP2  Containment  Penetration 
and  Weld  Charmel  Pressurization 
System  provides  a  means  for 
continuously  monitored  potential 
containment  leakage  paths. 
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The  NRC  staff  has  also  made  use  of 
the  information  in  a  draft  staff  report, 
NUREG-1493,  which  provides  the 
technical  justification  for  the  present 
Appendix  J  rulemaking  effort  which 
also  includes  a  10-year  test  interval  for 
Type  A  tests.  The  integrated  leakage  rate 
test,  or  Type  A  test,  measures  overall 
containment  leakage.  However, 
operating  experience  with  all  types  of 
containments  used  in  this  country 
demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given  in  NUREG- 
1493.  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect,  this  is  3%  of  all  failures.  This 
study  agrees  well  with  previous  NRC 
staff  studies  which  show  that  Type  B 
and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks.  The 
IP2  experience  has  also  been  consistent 
with  these  results. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI).  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL..  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2La;  in 
one  case  the  leakage  was  found  to  be 
approximately  2La;  in  one  case  the  as- 
found  leakage  was  less  than  3La;  one 
case  approached  lOL^;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21L,.  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  o%er  the  value 
of  risk  corresponding  to  La 
(approximately  200L.,  as  discussed  in 
NUREG-1493).  Therefore,  based  on 
these  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
test  at  IP2  would  result  in  significant 
degradation  of  the  overall  containment 
integrity.  As  a  result,  the  application  of 
the  regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 


the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
schedular  extension  of  one  cycle  for  the 
performancie  of  the  Appendix  ].  Type  A 
test,  provided  that  the  general 
containment  inspection  is  performed,  to 
be  acceptable. 

Pursuant  to  10  CFT?  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  wjll  not  have  a 
significant  impact  on  the  environment 
(60  FR  12787). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1997  refueUng  outage. 

Dated  at  Rockville,  Manland,  this  8th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects— l/II. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-6483  Filed  3-15-95:  8:45  ami 
BiLLmc  cooe  tsmmii-m 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Withholding 
Certificate  for  Railroad  Retirement 
Monthly  Annuity  Payments 

(2)  Form(s)  submitted:  RRB  VV-4P 

(3)  OMB  Number:  3220-0149 

(4)  Expiration  date  of  current  OMB 
clearance:  April  30,  1995 

(5)  Ty^pe  of  request:  Revision  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households 

(7)  Estimated  annual  number  of 
respondents:  31.000 

(8)  Total  annual  responses:  31 ,000 

(9)  Total  annual  reporting  hours:  1 

(10)  Collection  description:  Under 
Public  Law  98-76  railroad  retirement 
beneficiaries'  Tier  2.  dual  vested  and 
supplemental  benefits  are  subject  to 
income  tax  under  private  pension 
rules.  Under  Public  Law  99-514,  the 
non-social  security  equivalent  benefit 
portion  of  Tier  1  is  also  taxable  under 
private  pension  rules.  The  collection 
obtains  the  information  needed  by  the 
Railroad  Retirement  Board  to 
implement  the  income  tax 
withholding  provisions. 
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AOOmONAL  INFOWMATION  OR  COMMENTS: 
Clopies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck. 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer 

\m  Doc.  95-6492  Filed  3-1 5-M;  8:45  ani| 
8N.UNG  CeOE  7«05-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Releas«  No.  34-35471;  FM«  No.  SA-NASD- 
95-9] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  Natiorral 
Association  of  Securities  Dealers,  Inc., 
Relathig  to  the  Trading  of  Exchange- 
Listed  Securities  in  the  Over-the- 
Counter  Market 

.Marth  10.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  March  6, 1995,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  H.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.'  The 
Commission  is  publisiiing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  NASD  is  proposing  to  make  three 
significant  changes  to  rules  governing 
NASD  members'  over-the-counter 
COTC")  trading  in  exchange-listed 
securities.  First,  the  NASD  proposes  to 
require  NASD  members  registered  as 
Consolidated  Quotations  Service 
("CQS")  market  makers  to  display 
certain  customer  limit  orders  in  their 
quotes.  Second,  the  NASD  proposes  to 
prohibit  NASD  members  who  are  not 


■  Thp  N.ASD  originally  submitted  the  proposed 
nilechangr  cm  February  21.  1995.  Asa  resuh  of 
ducusaions  on  Much  6.  1995,  betwaan  tha 
Commission  sbfi  and  the  NASD  certain  minor 
amendments  to  the  niiog  were  agreed  upon.  Thuv 
notice  reflects  those  amendments. 


Intennarket  Trading  System/Computer 
Assisted  Execution  System  Automated 
Interface  ("ITS/CAES")  market  makers 
from  effecting  a  transaction  iu  any  ITS/ 
CAES-eligible  security  that  "trades^ 
through"  {i.e.,  a  purchase  below  the 
lowest  bid  or  a  sell  above  the  highest 
offer)  the  best  bid  or  offer  displayed  by 
any  ITS/CAES  market  maker  or  any  ITS 
Participant  Exchange  in  that  stock. 
Third,  the  NASD  proposes  to  require  all 
NASD  members  executing  customer 
orders  in  ITS-eligible  securities  to  afford 
such  orders  some  opportunity  for  price 
improvement. 

"The  full  text  of  the  proposed  rule 
change  is  set  forth  below.  (New 
language  is  italicized.) 

Schedule  D 

PABT  VI 

CONSOLIDATEU  QUOTATIONS  SERVICE 

(CQS) 

Sec.  2.  Obligations  of  CQS  Market  Maker;. 

(a)  No  Change 

(b)  No  Change 

Ic)  A  CQS  market  maker  shall  be  required 
to  process  customer  limit  orderv  in  securities 
eligible  for  inclusion  on  the  ITS/CAES 
linkage  in  the  following  manner: 

(H  if  the  limit  order  is  for  500  shares  or  less, 
the  CQS  market  maker  either  must  execute 
the  limit  order  immediately  or  display  it  in 
its  quotation  with  a  minimum  size  of  500 
shartiS  {unless  the  specified  minimum  for 
that  security  is  less  than  500  shares):  or 

(iif  if  the  limit  order  is  for  greater  than  500 
shares,  the  order's  price  must  be  reflected  in 
the  market  maker's  quotation,  provided 
however,  that  if  the  size  displayed  with  that 
updated  quotation  price  is  less  than  the  limit 
order's  size,  the  balance  of  the  limit  order 
must  be  executed  at  a  price  at  letast  as 
favorable  as  the  displayed  price. 

Schedule  G 

•  *  •  •  « 

Se<-,  1.  Definitions 


(gl  The  terms  "Participant  Market."  "ITS 
System."  "ITS/CAES  Market  Maker."  and 
"ITS  Security"  shall  have  the  same  meanings 
as  set  forth  in  section  (a)  of  The  Rules  of 
Practice  and  Procedure  for  Intermarket 
Trading  System/Computer  Assisted 
Execution  System  Automated  Interface 
***** 

Sfc.  4.  Trading  Practices 

•         •         •         *         • 

(;;  .Vo  member  shall  effect  a  trade  in  a 
security  eligible  for  inclusion  in  thi  ITS/ 
CAES  Linkage,  whether  as  principal  or  agent, 
at  a  price  that  is  lower  than  the  best  bid  or 
higher  than  tba  best  offer  currently  displayed 
by  an  ITS/CAES  Market  maker  or  another 
Participant  market  (hereinafter  referred  to  as 
a  "trade-through")  between  9:30  a.m.  and 
4:00  p.m.  Easterit  Standard  Time  (or  such 
shorter  period  of  time  coinciding  wUb  the 


limf  that  the  primary  market  for  a  particular 
nS'CAES  security  is  open)  unless  one  of  the 
following  conditions  exists:  (I)  the  size  of  the 
bid  or  offvr  that  is  traded  througfx  is  fh.- 100 
sharps:  {21  the  transaction  that  constituti^  the 
trade-through  is  not  a  "regular  way" 
contract:  (3)  the  bid  or  offer  that  is  traded- 
through  is  being  displayed  from  a  Participant 
Market  whose  members  are  relieved  of  their 
obligations  under  paragraph  (c)(2)  of 
Securities  Exchange  Act  Rule  IlAcl-1  with 
respect  to  such  bid  of  offer;  or  (4)  the  bid  or 
offer  that  is  tradedth  rough  has  caused  a 
locked  or  crossed  market  in  the  affected  ITS 
Security.  The  foregoing  requirements  shall 
not  apply  to  trade-throughs  effected  by  ITS/ 
CAES  .Market  Makers  and  governed  by 
Sections  lh)(1)fA)-(H)  of  the  TTS/CAES  Rules 

(kl  Betvreen  9.30  a.m.  and  4:00  p.m. 
Eastern  Standard  Time  (or  such  shorter 
period  of  time  coirtciding  with  the  time  that 
the  primary  market  for  a  particular  ITS- 
eligible  security  is  open),  no  member  shall 
accept  customer  orders  in  securities  eligible 
for  inclusion  in  the  FTS  System  for  execution 
in  the  over-the-counter  market,  either  as 
agent  or  principal,  unless  the  member  affords 
such  orders  some  opportunity  for  price 
improvement  over  the  best  bid  (in  the  case  of 
a  retail  sell  order)  or  best  offer  (in  the  case 
of  a  retail  buy  order)  prevailing  among  the 
Participant  Markets  in  the  ITS  System.  A 
member  can  satisfy  this  requirement  either  by 
a  manual  procedure  or  an  algorithm  built 
into  its  internal  order  processing  system.  The 
specific  parameters  for  granting  price 
improvement  at  a  member  firm  will  be 
determined  by  competitive  forces  and  the 
business  judgment  of  the  firm's  management. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposal  is  intended  to  respond 
to  specific  recommendations  contained 
in  the  SEC's  Market  2000  Report  for 
improving  the  efficiency  and 
effectiveness  of  the  OTC  dealer  markets 
in  exchange-listed  securities,  including 
ITS/CAES  eligible  securities.^  The 


instant  proposal  would  effect  the 
following  changes  in  selected  NASD 
rules  governing  members'  OTC  trading 
in  exchange-listed  securities. 

1.  Display  of  Customer  Limit  Orders 
Fart  VI  of  Schedule  D  to  the  NASD 
By-Laws  estabhshes  various  regulations 
applicable  to  member  firms  that  utilize 
the  CQS  to  support  their  OTC  market 
making  in  exchange-hsted  securities. 
Under  the  proposal,  new  Section  2(c) 
would  specify  the  circumstances  in 
which  a  CQS  market  maker  in  an  ITS/ 
CAES  eligible  security  would  be 
required  to  reflect  customer  limit  orders 
in  the  firm's  displayed  CQS  quotation. 
First,  for  customer  limit  orders  of  500 
shares  or  less,  a  CQS  market  maker 
would  be  required  either  to  provide  an 
immediate  execution  at  the  limit  price 
or  update  its  CQS  quotation  to  reflect 
the  customer's  by/sell  interest  at  the 
limit  price.  The  size  associated  with  that 
quotation  must  be  500  shares  unless  the 
NASD  has  designated  a  lower  minimum 
size  for  CQS  quotations  in  that 
particular  security.  3  (This  would  be  true 
even  if,  for  example,  the  pending  limit 
order  were  only  for  200  shares.)  Second, 
if  a  customer's  limit  order  exceeds  500 
shares,  the  market  maker  must  update 
its  CQS  quotation  to  reflect  the  superior 
price  of  tie  customer  limit  order.  If  the 
market  maker  elects  not  to  reflect  the 
entire  size  of  the  pending  limit  order  in 
the  firm's  updated  quotation,  the 
balance  of  the  limit  order  must  be 
executed  at  a  price  at  least  as  favorable 
as  the  displayed  price.  In  sum,  this 
modification  would  result  in  the 
exposure  of  customer  limit  orders  in 
ITS/CAES  eligible  securities  to  other 
CQS  market  makers  as  well  as  exchange 
specialists  who  would  have  the  abihty 
to  interact  with  such  orders  through  the 
ITS/CAES  Linkage"  or  CAES.s 
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'Operation  of  ITS/CAES  is  governed  by  a 
national  market  system  plan  known  as  th«"J'lan  for 
the  Purpose  oi  Creating  and  Operating  an 
Intermarket  Communications  Linkage  pursuant  to 


Section  llA(a)(3)(B)  of  the  Securities  Exchange  Act 
of  1934  ("Act")"  (hereinafter  referred  to  as  the  "ITS 
Plan").  Under  the  ITS  Plan,  NASD  members 
participating  as  ITS/CAES  market  makers  must 
confine  their  market  making  to  "Rule  19c-3 
securities."  This  grouping  consists  of  securities  that 
were  (1)  not  traded  on  a  national  securities 
exchange  prior  to  April  26,  1979  or  (2)  traded  on 
such  an  exchange  on  April  26,  1979,  but  thereafter 
ceased  to  be  traded  on  an  exchange  for  some  period 
of  time. 

'  At  the  present  time,  the  NASD  has  not 
designated  any  CQS  security  as  subject  to  a 
minimum  quotation  size  of  200  shares. 

*  As  discussed  infra  at  note  6  and  accompanying 
text,  all  CQS  market  makers  in  ITS/CAES-eligible 
securities  must  now  be  registered  as  ITS/CAES 
Market  Makers. 

'CAES  is  an  automated  system  regulated  by  the 
NASD  and  operated  by  The  Nasdaq  Stock  Market. 
Inc.  that  allows  NASD  members  to  direct  agency 
orders  (and  principal  orders  with  this  rule  change) 
in  exchange-listed  securities  to  CAES  for  automated 
execution  in  the  third  market.  CKES  market  makers 
are  CQS  market  makers  who  have  registered  as 
CAES  market  makers. 


2.  Trade-Through  Prohibition 

The  proposal  also  contains  two 
substantive  changes  to  NASD  trading 
practice  regulations  applicable  to 
members  effecting  OTC  trades  in  ITS/ 
CAES  securities.  The  first  addresses  the 
possibihty  of  a  member  firm  effecting  an 
OTC  trade  in  a  ITS/CAES  eligible 
security  at  a  price  inferior  to  a  displayed 
market  for  that  security  in  the  ITS 
system.  Currently,  NASD  regulations  in 
this  area  only  cover  members  that  have 
registered  as  ITS/CAES  market  makers 
pursuant  to  the  NASD  Rules  of  Practice 
and  Procedure  for  the  Intermarket 
Trading  System/Computer  Assisted 
Execution  System  Automated  hiterface 
("ITS/CAES  Rules").  The  proposed 
prohibition  would  apply  to  all  member 
firms  that  effect  trades  in  ITS/CAES 
eligible  securities  without  being 
registered  as  ITS/CAES  market  makers 
in  those  securities,  e.g.,  block 
positioning  firms  and  order-entry  firms. 
It  would  also  apply  to  the  remote 
circumstance  where  a  registered  ITS/ 
CAES  market  maker  effects  a  trade- 
through  in  an  ITS/CAES  eligible 
security  in  which  the  firm  does  not 
maintain  a  market  making  position. 

The  NASD  expects  that  instances  of 
trade-throughs  by  its  members  should 
diminish  with  the  recent 
implementation  of  an  NASD 
requirement  that  all  CQS  market  makers 
in  ITS/CAES  eUgible  securities  become 
registered  as  ITS/CAES  market  makers 
pursuant  to  the  ITS/CAES  Rules.e 
Nevertheless,  it  is  still  possible  for  an 
NASD  member  who  is  not  a  registered 
ITS/CAES  market  maker  to  effect  a  trade 
in  an  ITS/CAES  eligible  security  at  a 
price  that  constitutes  a  trade-through 
under  the  ITS/CAES  Rules.^ 
Accordingly,  the  proposed  rule  would 
prohibit  such  conduct,  unless  the 
circumstances  satisfied  one  of  the  four 
exceptions  contained  in  the  proposal: 
(1)  the  size  of  the  market  traded-through 
was  100  shares;  (2)  the  transaction  itself 
is  not  for  regular- way  settlement  (e.g.,  a 
"cash"  transaction  settling  the  same 
day);  (3)  the  bid/offer  traded-through 
emanated  from  a  market  whose 
members  are  relieved  of  their 
obligations  under  the  SEC's  Firm  Quote 
Rule;  8  or  (4)  the  bid/offer  traded 


*  See  Securities  Exchange  Act  Release  No.  34280 
(June  29, 1994);  59  FR  34880  (July  7. 1994).  This 
requirement  took  effect  on  October  31,  1994. 

'  In  order  to  comply  with  the  trade-through 
prohibition,  a  member  firm  would  need  to  access 
a  CQS  display  on  its  Nasdaq  Workstation  device  or 
subscribe  to  a  vendor  service  offering  equivalent 
display  capabilities.  From  a  surveillance 
perspective,  the  NASD  would  develop  an  exception 
report  capable  of  identifying  trade-throughs  that 
constituted  violations  of  the  proposed  rule. 

"See  Securities  Exchange  Act  Rule  llAcl-l. 


through  had  caused  a  locked/crossed 
market  condition  in  the  affected 
security.  (These  four  exceptions  also 
exist  under  the  ITS/CAES  Rules 
applicable  to  ITS/CAES  market  makers.) 
In  addition,  the  proposed  trade-through 
rule  would  apply  only  between  9:30 
a.m.  and  4:00  p.m.  Eastern  Standard 
Time  ("E.S.T."),  or  such  short  period  of 
time  coinciding  with  time  that  the 
primary  market  for  a  particular  ITS/ 
CAES  security  is  open. 

Essentially,  the  proposed  trade- 
through  prohibition  impacts  only  those 
NASD  members  that  conduct  business 
in  Rule  19c-3  securities  without  being 
registered  as  ITS/CAES  market  makers 
in  those  issues.  As  such,  these  firms 
cannot  avail  themselves  of  the 
procedural  mechanisms  prescribed  by 
the  ITS/CAES  rules  for  resolving  inter- 
market complaints  of  trade-throughs  by 
providing  stock  to  another  ITS 
participant.  For  this  reason,  the  NASD 
will  regard  a  violation  of  the  proposed 
prohibition  as  a  course  of  conduct 
warranting  referral  to  the  NASD's 
Market  Siirveillance  Committee  for 
possible  disciplinary  action.  The  NASD 
will  not,  however,  compel  the  offending 
member  to  provide  satisfaction  to  any 
ITS  participant  that  was  traded-through, 
even  if  the  latter  promptly  complains 
and  requests  satisfaction.  This  result  is 
appropriate  because  the  NASD  does  not 
wish  to  compel  members  who 
periodically  trade  ITS/CAES  eligible 
securities  (whether  as  agent  or 
principal)  to  assume  the  obligations  of 
an  ITS/CAES  market  makers  as  a 
condition  of  continuing  to  trade  such 
securities.  On  the  other  hand,  the  trade- 
through  prohibition  is  designed  to 
ensure  that  non-ITS/CAES  market 
makers  will  not  ignore  the  superior  bids 
or  offers  in  Rule  19c-3  securities  that 
may  be  displayed  by  ITS/CAES  market 
makers  or  exchange  participants  in  the 
ITS  System. 

3.  Price  Improvement 

The  second  substantive  change 
involving  Section  4  of  Schedule  G 
relates  to  price  improvement  respecting 
retail  orders  executed  OTC  in  securities 
eligible  for  inclusion  in  the  ITS 
System.^  This  initiative  also  responds  to 
a  recommendation  contained  in  the 
SEC's  Market  2000  Report.  Basically, 
new  Section  4(k)  in  Schedule  G  would 
require  that  members  executing  market 
orders  from  retail  customers  in  ITS- 
eligible  securities  (either  as  principal  or 
agent)  afford  such  orders  some 
opportimity  for  price  improvement,  i.e.. 


"» Accordingly,  this  price  improvement 
requirement  would  coverall  non  Rule  19c-3 
securities  as  well  as  all  Rule  19c-3  securities. 


UMI 
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an  executioo  at  ■  price  superior  to  the 
best  bid  or  oOu  cmrently  reflected  in 
the  rrs  Syslnn.  k  is  the  NASDs 
understanding  that  most  hnns  trading 
exchange-listed  securities  in  the  OTC 
maricet  already  provide  some  fonn  of 
price  imiwowenient  opportunity, 
depending  on  {actors  such  as  order  size 
and  the  trading  characteristics  of  the 
particular  security,  and  that  there  is  no 
unifonn  way  to  achieve  price 
improvement.  This  is  to  be  e)q)ected  as 
affording  customers  price  improvement 
opportunities  is  driven  by  competitive 
considerations  to  attract  and  retain 
order  flow  from  order  entry  firms.  Thus, 
in  light  of  the  varied  meaits  by  which 
firms  offer  price  improvement  and  the 
competitive  nature  of  price 
improvement,  the  NASD  has  concluded 
that  it  would  be  too  limiting  and 
restrictive  lor  the  NASD  to  mandate  and 
articulate  specific  parameters  for 
granting  price  improvement  to 
individual  orders  in  ITS-eligible 
securities.  Rather,  the  NASD  believes 
that  it  is  sufficient  to  adopt  a  more 
generahzed  provision  specifying  that 
members  must  afford  some  opportunity 
for  price  improvement  in  executing 
custcmier  orders  in  exchange-listed 
securities.  Accordingly,  under  the 
proposal,  price  improvement,  at  a 
minimum,  would  have  to  involve  either 
exposing  customer  orders  to  an 
algorithm  incorporated  into  the  firms' 
in-house  execution  system  or  manually 
reviewing  incoming  orders  prior  to  their 
execution.  The  NASD  believes  that  this 
flexible  approach  to  mandating  price 
improvement  is  appropriate  and  that 
firms  should  be  encouraged  to 
experiment  with  the  specific  parameters 
for  granting  price  improvement.  In 
additi<Hi.  the  proposed  price 
improvement  requirement  would  apply 
only  between  9:30  a.m.  and  4:00  p.m. 
E.S.T..  or  such  shorter  period  of  time 
coinciding  with  the  time  that  the 
primary  market  for  a  particular  ITS- 
eligible  security  is  open. 

The  NASD  believes  that  this  proposed 
rule  change  is  consistent  with  the 
requirements  of  Sections  llA(a)(l)  and 
15A(b)(6)  of  the  Act.  Section  llA(a)(l) 
specifies  the  Congressional  findings  and 
objectives  for  a  national  market  system. 
These  include  the  fostering  of 
economically  efficient  execution  of 
securities  transactions;  the  promotion  of 
fair  competition  among  brokers  and 
dealers,  and  between  exchange  markets 
and  over-the-counter  securities  markets; 
and  facihtating  the  best  execution  of 
customers'  orders.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
NASD's  rtiles  be  designed  to  promote 
just  and  equitable  principles  of  trade; 


foster  cooperatioa  and  coordination 
with  persons  engaged  in  regulating  and 
faciUtatiog  securities  transactions; 
remove  impediments  to  and  perfect  the 
mechanisms  of  the  national  market 
system;  and  in  general  to  protect 
investors  and  the  public  interest.  The 
NASD  submits  that  its  proposal  will 
advance  these  ob)ectives  by  facilitating 
the  prompt  execution  of  customer  limit 
orders  in  ITS/CAES  eligible  securities  in 
ciraunstances  where  the  limit  price  is 
superior  to  the  best  bid/offer  reflected  in 
the  ITS  System;  by  curbing  instances  of 
trade-throughs  in  such  securities  by 
broker-dealers  that  are  NASD  members, 
but  are  not  registered  as  ITS/CAES 
market  makers  in  the  affected  securities; 
and  by  mandating  all  firms  that  accept 
and  execute  customer  orders  in 
securities  eUgible  for  inclusion  in  the 
ITS  System  provide  some  opportunity 
for  price  improvement  in  the  execution 
of  such  orders.  Collectively,  these 
changes  will  enhance  the  protections 
afforded  investors  trading  exchange- 
listed  securities  in  the  OTC  market  and 
promote  the  integrity,  fairness  and  price 
discovery  process  of  the  OTC  market  for 
exchange-listed  securities.  These  rule 
changes  also  will  faciUtate  the  execution 
of  investors'  orders  in  exchange-listed 
securities  in  the  OTC  market  at  the  best 
available  price;  regardless  of  whether 
that  price  emanates  from  an  exchange 
participant  in  ITS  or  an  ITS/CAES 
market  maker.  Moreover,  the  new  trade- 
through  prohibition  wrill  diminish  the 
confusion  that  occasionally  results 
when  the  Consolidated  Tape  refiects  a 
trade-through  by  an  NASD  member  firm 
which  is  not  registered  as  an  ITS/CAES 
market  maker. 

Furthermore,  because  the  NASD 
believes  these  proposals  are  respraisive 
to  specific  recommendations  made  in 
the  SEC's  Market  2000  Report  and 
because  the  NASD  has  addressed  or 
responded  to  all  of  the  other 
recommendations  in  the  Report 
concerning  trading  in  the  third  market, 
the  NASD  believes  the  SEC  should  take 
prompt  action  to  expand  the  ITS/CAES 
Linkage  to  include  non-Rule  19c-3 
securities.  Requiring  NASD  members  to 
adhere  to  these  new  rules  without 
expanding  the  ITS/CAES  hnkage  would 
be  particularly  burdensome  and  unfair 
given  that  NASD  members  will  be 
obligated  to  comply  with  these  new 
rules  and  automated  access  to  the 
primary  markets  for  non-19c-3 
securities  through  ITS  will  faciUtate 
compliance  with  these  rules  by  NASD 
members.  If  the  ITS/CAES  linkage  were 
expanded  to  include  all  ITS-eligible 
securities,  the  NASD  would 
correspondingly  propose  to  expand  the 


scope  of  the  proposed  trade-thiougb 
rule  and  the  limit  order  display  rule  to 
apply  to  all  ITS-eligible  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beHeves  that  the  proposed 
rule  change  will  not  resuh  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  dale  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fix  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.VV., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  6. 1995. 
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For  the  Coaunissioa.  Uy  the  Division  of 
Market  Regulation,  pursuant  to  delegafpd 
•nuthority.'" 

Margaret  H.  McFarrafio. 

Deputy  Secretary. 

|FR  Doc.  95-6504  Filed  3-15-93;  8:45  ami 
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SeU-Regulatory  Organoattons;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  t>y  the  Municipai 
Securities  Rulemaking  Board  Relating 
to  an  Extension  of  the  GDI  PHot 
System  from  April  6^  1995  Through 
December  3t,  1995 

March  10,  1995. 

On  March  7. 1995,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-95-1), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  and  Rule 
19b— 4  thereunder.  The  proposed  rule 
change  is  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  people.  The  Board  has' 
requested  accelerated  approval  of  the 
proposed  rule  change  in  order  to  permit 
the  Pilot  system  to  continue  to  operate 
without  interruption. 

I.  Self-Regulatory  Organiz^ion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boaid  is  filmg  herewith  a 
proposed  rule  change  to  request  an 
extension,  from  April  6. 1995.  through 
December  31 ,  1995,  of  its  Continuing 
Disclosure  Information  ("CDI")  Pilot 
system  of  the  Municipal  Securities 
Information  Librarj'  (MSIL)  system.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


'"  1 7  CJR  2tX)..W-3(a)Ll 2). 

'  The  MUNICIPAL  SECURITltS  INFORMATION 
LIBKAKY  system  and  the  MSIL  system  are 
trademarks  of  ihe  Board.  TTie  ^fSIL  system,  whirh 
was  approred  in  Securities  Exchange  .^cT  Release 
So.  29298  (June  13. 1991)  5S  TR  28194.  is  a  central 
facility  throogh  wbicb  infonnalion  about  raun>cip.<l 
SjTurities  is  coUected.  stored  and  disscitr.inated 


comments  it  rec^ved  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  ^)ecified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  On  April  6.  1992.  the  SEC 
approved  the  CDI  Pilot  system  for  an  18- 
month  period. 2  The  CDI  Pilot  system 
began  operating  on  January  23,  1993. 
and  functions  as  part  of  the  Board's 
MSIL  system.  The  CDI  Pilot  system 
accepts  aiui  disseminates  voluntary 
submissions  of  official  disclosure 
notices  relating  to  outstanding  issues  of 
municipal  securittes,  i.e..  continuing 
disclosure  information.  During  its  first 
phase  of  operation,  the  system  accepted 
disclosure  notices  only  from  trustees. 
On  May  17,  1993.  the  Pilot  system  also 
began  accepting  notices  from  issuers.^ 
On  September  1. 1993.  the  Conunission 
approved  an  18-month  extension  of  the 
Pilot  system,  which  extension  will 
expire  on  April  6. 1995.'' 

On  November  10. 1994.  the 
Commission  approved  amendments  to 
its  Rule  15c2-12  which  prohibit  a  dealer 
from  underwriting  a  new  issue  of 
municipal  securities  unless  the  issuer 
commits,  among  other  things,  to  provide 
material  events  notices  to  the  Board's 
CDI  Pilot  system  ox  to  all  Nationally 
Recognized  Municipal  Securities 
Information  Repositories  ("NRMSIRs") 
and  to  the  applicable  state  information 
depositor}'.^  In  addition,  the  Rule 
prohibits  a  dealer  from  recommending 
the  purchase  or  sale  of  a  municipal 
security  unless  the  dealer  has  in  place 
procedures  that  provide  reasonable 
assurance  that  it  will  receive  prompt 
notice  of  material  events.^  The  Board  is 
considering  certain  changes  to  the  CDI 
Pilot  system  consistent  with  the  new 
Commission  requirements,  including 
reconsideration  of  certain  issuer  and 


■'Securities  Exchiinge  Act  Release  No.  30556 
(April  6.  1992).  57  FR  12534.  A  complete 
descriptioo  of  the  CDI  s>-stem  is  cootained  in  File 
No.  SR-MSRB-90-*.  Amendment  No.  1. 

'On  May  17. 1993.  the  Board  reported  to  the 
CommissioD  on  the  initial  phase  of  operation  of  the 
CDI  system  regarding  technical,  policy  and  cost 
issues  and  proposed  enhancements  to  the  system 

••Securities  Exchange  Act  Release  No.  3282."i 
(September  1.  1993).  58  FR  47306. 

''Securities  Exchange  Act  Release  No.  34961 
(November  10.  T9»4).  59  FR  59590.  This  provisior, 
of  the  Rule  will  become  eflecri»e  oo  Tuly  3,  1996. 

*•  The  effective  date  of  this  provision  of  the  Rule 
is  j.iniiary  1.  1996. 


trustee  enrollment  procedures  and  page 
limits  on  submissions. 

The  Board  believes  that  an  extension 
of  the  operation  of  the  CDI  Pilot  system 
will  give  it  sufficient  time  to  determine 
the  s>'stem  dianges  needed,  in 
consuhaticffi  with  the  Commissi  oo  as 
well  as  ix>tential  users  of  the  system, 
including  NRMSiRs.  We  anticipate 
filing  system  changes  well  before  the 
December  31. 1995.  extension  date.  At 
that  time,  the  Board  also  plans  to  ask  the 
Commission  for  permanent  approval  of 
the  revised  CDI  system. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2MC)  of  the  Act.  which  provides 
that  the  Board's  rules  shall: 

Be  designed  to  pre\-ent  frauduleot  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordinatioo  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to.  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  publk 
interest. 

The  MSIL  system  is  designed  to 
increase  the  integrity  and  efficiency-  of 
the  municipal  securities  maricet  b}-, 
among  other  things,  helping  to  ensure 
that  the  price  charged  for  an  issue  in  the 
secondary  market  reflects  all  a^'ailable 
official  information  about  that  issue. 
The  Board  wiW  continue  to  operate  the 
output  of  the  CDI  Pibt  system  to  ensure 
that  the  information  is  available  to  any 
party  who  wishes  to  subscribe  to  the 
service.  As  writh  all  MSIL  system 
services,  this  service  is  available,  on 
equal  terms,  to  any  party  requesting  the 
ser\'ice. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  ComptMtion 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessari'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neith» 
solicited  nor  received. 

,111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Board  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2l  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
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publication  of  the  notice  of  fiUng  in  the 
Federal  Register.  The  Board  believes 
that  such  accelerated  approval  would 
permit  the  Pilot  system  to  continue  to 
operate  without  interruption.  The  Board 
further  believes  that  the  GDI  Pilot 
system  will  increase  the  integrity  and 
efficiency  of  the  municipal  securities 
market  by  helping  to  ensure  that  the 
price  charged  for  an  issue  in  the 
secondary  market  reflects  all  available 
official  information  about  that  issue. 

IV.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-95-1  and  should  be 
submitted  by  April  6. 1995. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Board,  and.  in 
particular,  the  requirements  of  Section 
15B  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing  in 
the  Federal  Register,  in  that  accelerated 
approval  is  appropriate  to  provide  for 
uninterrupted  operation  of  the  CD! 
system. 

It  Is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved  for  an  additional  8-month 
period  ending  on  December  31.  1995. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ■ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-6444  Filed  3-15-95;  8;45  ami 
BILLING  CODE  8010-01-M 


[Investment  Company  Act  Release  No. 
20950;  File  No.  811-6647] 

Voltaire  Capital,  Inc.;  Application  for 
Deregistration 

March  10,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Voltaire  Capital,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  on  Form 
N-8F  was  filed  on  January  4,  1995.  and 
amended  on  March  9.  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  4, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N\V.,  Washington.  DC  20549. 
Applicant,  c/o  SCOR  U.S.  Corporation. 
110  William  Street.  18th  Floor,  New 
York.  New  York  10038. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
942-0581.  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant  is  an  open-end  non- 
diversified  management  investment 
company  that  was  organized  as  a 
Maryland  corporation.  On  August  30, 
1988,  applicant  registered  under  the  Act 
as  an  investment  company.  On 
November  28,  1988,  applicant  filed  a 
registration  statement  on  From  N-IA 
under  the  Securities  Act  of  1933.  The 
registration  statement  was  never 
declared  effective,  and  applicant  never 
made  any  public  offer  or  sale  of  its 
securities. 

2.  At  all  times,  applicant  had  only  one 
shareholder.  From  1988  to  1990. 
applicant's  stock  was  owned  by  UAP 
Keassurrances,  which  is  a  wholly- 
owned  subsidiary  of  UAP  Group,  a 
publicly  traded  French  corporation.  In 
1990.  SCOR.  S.A..  a  French  corporation 
whose  securities  are  publicly  traded  in 
France,  succeeded  to  the  ownership  of 
applicant's  stock  following  a 
combination  with  UAP  Reassurances. 
During  applicant's  existence,  applicant's 
sole  shareholder  contributed  capital  to 
and  withdrew  capital  from  applicant 
from  time  to  time. 

3.  On  February  1.  1995.  applicant 
made  a  final  distribution  of  $35,129.63 
to  its  sole  shareholder.  Applicant  has  no 
shareholders,  assets  or  liabiHties. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

.    4.  On  February  3.  1995,  applicant's 
Articles  of  Dissolution  were  filed  with 
and  approved  by  the  State  of  Maryland. 
Applicant  is  not  engaged  and  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  95-6503  Filed  3-15-95;  8:45  ami 
BILUNG  CODE  8010-01-M 


'  15  U.S.C.  78s(b)(2). 


•17  U.S.C.  20O.3O-31a)(12) 


[Release  No.  35-26249] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

March  10,  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 


Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  bearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  th«r  views  in  writing  bv 
April  3.  1995,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
dcciarant(s)  at  the  address(es)  spedfied 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Kingspcui  Power  Company,  et  al.  (70- 
H.iSl) 

Kingsport  Power  Company 
( "Kingsport").  422  Broad  Street. 
Kingsport,  Tennessee  37660,  and 
Wheeling  Power  Company,  Inc. 
(•Wheeling"),  51  Sixteenth  Street, 
Wheeling.  West  Virginia  26003.  electric 
utility  subsidiary  companies  of  America 
Electric  Power  Company.Jnc..^  1 
Riverside  Plaza.  Columbus.  Ohio  43215. 
a  registered  holding  company,  have 
filed  a  declaration  under  sections  6(a) 
and  7  of  the  Act  and  rule  54  th««undcr 

Kingsport  and  Wheeling  propose  to 
issue  from  time-to-time  through 
December  31.  1996.  up  to  $19  million 
and  $28  million  at  any  one  time 
outstanding,  respectively,  unsecured 
promissory  notes  ("Notes")  to  one  or 
more  commercial  banks,  other  financial 
institutions  or  institutional  investors  in 
accordance  with  a  term-loan  agreement. 
The  Notes  will  mature  in  not  less  than 
nine  months  nor  more  than  ten  years 
and  will  have  a  fixed  or  floating  rate  of 
interest,  or  a  combination  of  both.  The 
actual  rate  of  interest  of  each  Note  shall 
he  subject  to  negotiations  between  the 
borrower  and  the  lender,  but  any  fixed 
rate  of  interest  will  not  exceed  250  basic 
points  over  the  yield,  at  issuance,  of 
U.S.  Treasury  obligations  with 
comparable  maturity  dates,  and  a 
floating  rate  will  not  exceed  200  basis 
points  over  the  prime  rale  as  announced 
from  time  to  time  by  a  major  bank.  No 
fees  or  compensating  balances  will  be 
paid  to  or  maintained  with  a  lender. 
However,  if  a  bank  or  financial 
iiistitution  arranges  financing  with  a 
third  party,  the  institution  may  charge  a 
placement  fee  not  in  oxccss  of  ^/b 


percent  of  the  principal  amount  of  the 
borrowing. 

Kingsport  and  Wheeling  will  use  the 
proceeds  from  the  sale  of  the  Notes  to 
refund  long-term  debt  and.  to  the  extent 
internally  generated  funds  are 
insufficient,  to  fund  their  respective 
construction  programs  or  to  repay  short- 
term  unsecured  debt  iricurred  to  refund 
long-term  debt  or  to  fimd  its 
construction  program.  Kingsport  has 
two  maturing  term  loans:  (1)  a  $2 
million  term  loan  due  November  1. 
1995.  bearing  interest  at  9.72  per 
annum;  and  (2)  a  $10  million  term  loan 
due  January  22.  1996.  bearing  interest  at 
10.78%  per  annum.  At  February  1, 
1995,  Kingsport  had  $3.35  milhon  short- 
term  debt  outstanding.  KingspcHl 
estimates  that  its  construction  costs  will 
be  $9  million  during  1995.  Wheeling 
has  two  maturing  term  loans:  (1)  an  $11 
million  term  loan  due  November  1. 
1995.  bearing  interest  at  9.72%  per 
annum;  and  (Z)  a  $10  million  term  loan 
due  January  22.  1996.  bearing  interest  at 
10.78%  per  annum.  At  February  1, 
1995,  Wheeling  had  $7,825  million  of 
short  term  debt  outstanding.  Wheeling 
estimates  that  its  construction  costs  will 
be  $5.5  milhon  during  1995  and  $4.6 
million  during  1996. 

For  the  Commission,  by  the  Division  of 
Investment  Mai>a(;emont,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  95-6443  Filed  3-15-95;  8:45  »m| 
BILUNG  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2179] 

Fine  Arts  Committee;  Notice  of 
Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Saturday.  April  8.  1995  at  10:30  a.nL  in 
the  John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last  until 
approximately  12:00  noon  and  is  open 
to  the  pubhc. 

The  ag^ida  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  September  1994  and  the 
announcement  of  gifts  and  loens  of 
furnishings  as  weUas  financial 
contributions  for  calendar  year  1994. 

Public  access  to  the  Department  of 
State  is  strictly  controlled.  Members  of 
the  public  wishing  to  take  part  in  the 
meeting  should  telephone  the  fine  Arts 
Office  by  Wednesday.  April  5.  1995, 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 


public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Dated;  March  3. 1995. 
Clement  E.  Conger, 
Chairman.  Fine  Arts  Committee. 
(FR  Doc.  95-6493  Filed  3-15-95;  8:45  am) 
BILLING  CODE  47tO-«-M 


DEPARTiENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Fort 
Lauderdale  Executive  Airport;  Fort 
Lauderdale.  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  noise 
exposure  maps  submitted  by  the  Qty  of 
Fort  Lauderdale  for  the  Fort  Lauderdale 
Executive  Airport  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTWE  DATE:  The  effective  date  of 
FAA's  determination  on  the  revised 
noise  exposure  maps  is  March  7. 1995. 
FOR  FURTHER  IWFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering.  P.E..  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive.  Suite  130.  Orlando.  Florida 
32827-5397.  (407)  648-6583. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  the  Fort  Lauderdale 
Executive  Airport  are  in  compliance 
with  applicable  requirements  of  Part 
150.  effective  March  7. 1995. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncorapatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
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Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approved  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by  the 
City  of  Fort  Lauderdale.  The  specific 
maps  under  consideration  are  "Existing 
Conditions  (1994)  Noise  Exposure  Map" 
and  "Five- Year  Forecast  (1999)  Noise 
Exposure  Map"  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
the  Fort  Lauderdale  Executive  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  March  7, 1995.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  tiiat  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Fart 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  find  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  wdth  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  rehed  on 
the  certiHcation  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  revised  noise  exposure 
maps  and  of  the  FAA's  evaluation  of  the 


maps  are  available  for  examination  at 
the  following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  Suite  130,  Orlando, 
Florida  32827-5397 

Airport  Manager's  Office,  Fort 
Lauderdale  Executive  Airport,  1401 
West  Commercial  Blvd.,  Suite  200, 
Fort  Lauderdale,  Florida  33309 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  March  7, 1995. 
Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office. 
(PR  Doc.  95-6515  Filed  3-15-95;  8:45  am) 
MLUNa  CODE  4»10-13-M 


Aviation  Rulematcing  Advisory 
Committee  Meeting  on  Air  Traffic 
issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  The  notice  corrects  the  start 
time  described  in  a  notice  of  meeting 
pubUshed  on  March  6, 1995  (60  FR 
12280). 

DATES:  The  meeting  will  be  held  on 
March  24, 1995,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Ave.,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  and  Procedures  Service,  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

SUPPLEMENTARY  INFORMATION:  On  March 
6, 1995,  the  Federal  Aviation 
Administration  published  a  notice 
announcing  an  Aviation  Rulemaking 
Advisory  Committee  Meeting  on  Air 
Traffic  Issues.  Under  SUPPLEMENTARY 
INFORMATION,  that  document  erroneously 
indicated  1  p.m.  as  the  start  time  for  the 
meeting.  The  correct  start  time  for  the 
meeting  is  9  a.m. 

Issued  in  Washington.  DC.,  on  March  10, 
1995. 
Reginald  C.  Matthews, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee  on  Air 
Traffic  Issues. 

[FR  Doc.  95-6516  Filed  3-15-95;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Let>anon  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Lebanon  Municipal  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
J.  Edwards,  Airport  Manager  for 
Lebanon  Municipal  Airport  at  the 
following  address:  Lebanon  Municipal 
Airport,  5  Airport  Road,  West  Lebanon, 
New  Hampshire,  03784. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Lebanon  imder  section  158.23  of  Part 
158  of  the  Federal  Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Soldan,  Airports  Program 
Specialist,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Lebanon 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  March  6,  1995,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  the  City  of  Lebanon  was 

substantially  complete  within  the 

requirements  of  section  158.25  of  Part 

158  of  the  Federal  Aviation  Regulations. 

The  FAA  will  approve  or  disapprove  the 

application,  in  whole  or  in  part,  no  later 

than  June  5, 1995. 
The  following  is  a  brief  overview  of 

the  use  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  change  effective  date:  July  15, 
1995 

Proposed  charge  expiration  date:  July 
15, 1995 

Estimated  total  net  PFC  revenue: 
$449,297 

Brief  description  of  projects: 

Impose  and  use  projects: 
Reconstruct  Runway  7-25 
Improve  Runway  7-25  Safety  Areas 
Design  and  Extend  Taxiway  A 
Purchase  Snow  Removal  Equipment 
Environmental  Assessment/Runway 

18-36  (Phase  I) 
Environmental  Assessment/Runway 

18-36  (Phase  II) 
Design  Runway  18-36  Reconstruction 
Purchase  Aircraft  Rescue  and  Fire 

Fighting  Vehicle 
Purchase  Snow  Removal  Equipment 

Impose  Only  Projects: 
Reconstruction  of  Runway  18-36 
Expand  General  Aviation  Expansion 

(South  Ramp) 
Reconstruct  Taxiway  A 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 

required  to  collect  PFCs:  Non  Excluded. 
Any  person  may  inspect  the 

application  in  person  at  the  FAA  office 

listed  above  under  FOR  FURTHER 

INFORMATION  CONTACT. 
In  addition,  any  person  may,  upon 

request,  inspect  the  application,  notice 

and  other  documents  germane  to  the 

apphcation  in  person  at  the  Lebanon 

Airport,  5  Airpark  Road,  West  Lebanon, 

New  Hampshire  03784. 
Issues  in  Burlington,  Massachusetts  on 

March  8, 1995. 

Bradley  A.  Davis, 

Assistant  Manager,  Airports  Division  New 

England  Region. 

|FR  Doc.  95-6517  Filed  3-15-95;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Edmonds,  Snohomish  County,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 


will  be  prepared  for  the  Proposed 
Edmonds  Multi-Modal  Transportation 
Center  project  in  the  city  of  Edmonds, 
Snohomish  County  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  K.  Fong,  Division  Administrator, 
Federal  Highway  Administration, 
Evergreen  Plaza  Building,  711  South 
Capitol  Way,  Suite  501,  Olympia, 
Washington  98501,  Telephone:  (360) 
753-9413;  Paul  L.  Green,  Director/CEO, 
Washington  State  Ferries,  801  Alaska 
Way,  Seattle,  Washington  98104-1487, 
Telephone  206-^64-7800;  Paul  Mar, 
Director  of  Community  Services,  City  of 
Edmonds,  250  5th  Avenue,  Edmonds, 
Washington  98020,  Telephone  (206) 
771-0220. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation,  the  Federal  Transit 
Administration,  the  U.S.  Army  Corps  of 
Engineers,  Commimity  Transit,  and  the 
city  of  Edmonds  will  prepare  an  EIS  for 
a  proposed  Edmonds  Multi-Modal 
Transportation  Center  project  in  the  city 
of  Edmonds,  Snohomish  County, 
Washington.  The  proposed  action  will 
integrate  Edmonds'  ferry,  rail,  and  bus 
transportation  needs  in  a  new  complex. 
More  specifically,  the  multi-modal 
facility  will  provide:  a  ferry  terminal 
that  meets  the  operational  requirements 
to  accommodate  forecasted  ferry 
ridership  demands;  a  train  station  that 
meets  the  inter-city  passenger  service 
and  commuter  rail  loading 
requirements;  a  transit  center  that  meets 
the  local  bus  system  and  regional  transit 
system  loading  requirements;  and  a 
linkage  system  between  these  station/ 
terminals  that  meets  the  operational  and 
safety  requirements  of  each  mode. 

This  project  is  intended  to  address  the 
conflicts  between  ferrj',  rail,  auto,  and 
pedestrian  traffic  in  the  confined  area  of 
dovtmtown  Edmonds.  During  ferry 
loading  and  unloading  operations,  all 
other  non-ferry  traffic  is  disrupted.  The 
lack  of  grade  separation  between  the  rail 
line  and  ferry  access  often  creates 
slowdowns  in  ferry  operation.  These 
conflicts  interrupt  the  efficient 
movement  of  people  and  goods  in  and 
through  the  downtown  area,  create  an 
unsafe  facility  for  users  of  all  modes, 
complicate  access  to  local  businesses 
and,  in  general,  stymie  the  economic 
development  of  the  City's  downtown. 
Relocating  the  terminal  to  another 
location  away  from  the  immediate 
downtown  area  is  seen  as  a  solution  to 
these  conflicts.  Access  to  the  ferry 
terminal  is  via  SR  104  through  the 
downtown  area,  bisecting  the 
commercial  district  and  the  regional 
waterfront  park.  Relocating  the  ferrj' 


terminal  and  SR  104  vdll  thus  separate 
ferry  and  non-ferry  traffic  and  eliminate 
current  conflicts.  In  addition,  the 
existing  ferry  terminal  is  inadequate  to 
handle  today's  ferry  demands.  The 
facility  needs  to  be  upgraded  to  include 
two  landing  sUps  and  a  separate 
loading/unloading  facility  for  walk-on 
passengers.  Currently,  walk-on 
passengers  loan  and  unload  through  the 
car  deck,  raising  concern  regarding 
safety  and  Americans  with  Disabilities 
Act  (ADA)  compliance.  Finally,  the 
existing  train  station  does  not  meet  ADA 
standards  and  needs  major  structural 
upgrading.  To  promote  non-auto  modes, 
the  train  station  would  be  located  close 
to  the  relocated  ferry  terminal. 

Two  preliminary  build  alternatives 
and  the  no  action  alternative  have  been 
identified  for  analysis  in  the  EIS.  The 
two  build  alternatives  would  estabUsh 
the  proposed  multi-modal  center  by 
relocating  the  existing  Washington  State 
Ferry  terminal  from  Main  Street  to  one 
of  two  sites:  (1)  Point  Edwards  Site 
located  approximately  V4  mile  south  of 
Main  Street,  and  (2)  a  Mid  Waterfront 
Site  located  roughly  half  way  between 
the  Point  Edwards  site  and  Main  Street. 
In  both  build  alternatives,  SR  104  would 
be  realigned  north  of  Pine  Street  to  past 
through  the  existing  Unocal  owned  site 
and  provide  direct  access  to  the 
proposed  multi-modal  center. 

Major  issues  related  to  environmental 
resources  have  been  identified  for  these 
preliminary  build  alternatives  in  the 
following  areas:  vegetation,  wildlife, 
and  fisheries;  wetlands;  hazardous 
waste;  park  lands  and  recreational 
facilities;  water  quahty;  floodplains; 
land  use;  air  quaUfy;  multimodal 
transportation;  and  visual  quality. 

The  no  action  alternative  would 
maintain  the  ferry  terminal  at  the 
existing  Main  Street  location  without 
any  additional  improvements  to  link 
ferry,  rail,  and  bus  transportation 
services. 

To  begin  a  formal  scoping  period, 
letters  describing  the  proposed  action 
and  soliciting  conunents  wall  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  affected  Native- American 
groups,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  A  public  scoping  meeting  has 
been  tentatively  scheduled  for  April, 
1995  to  soUcit  public  input.  An  open 
house  and  pubUc  hearing  will  be  held 
to  receive  comments  on  the  draft  EIS 
after  it  is  approved  for  circulation.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
pubhc  hearing.  PubUc  notice  will  be 
given  of  the  time  and  place  of  the 
scoping  meeting,  open  house  and 
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hearing,  and  of  die  avaikbility  of  the 
draft  EIS. 

To  assure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  QS,  or  requests 
to  b<B  added  to  the  mailing  list,  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Peder*!  Domestic  Assistance 
Nui&ber  20.206.  Highway  Resaaich,  Ptanning 
and  Constructioa  The  wgnhtians 
impkmentiiig  Esuscutive  Order  12372 
raf^uding  inlu^vemmantal  consultation  on 
Federal  programs  aiui  activities  apply  to  this 
program) 

Issued  on:  Match  8,  I99S. 
JoM  M.  Mkaada, 

EnvutMuneota/  Prograo)  Monoger,  Otympia 
WastiinpQn. 
|FR  Doc.  95-6495  Fiied  >-15-96,  ».45  am| 


National  Highway  Traffic  Safety 


^OClllt  PMl  9&~'t«^  liOVC9  tj 


Dacialon  That  Nonconlofinifig  1991 

Yamaha  FiiaW  (4CR)  Molofcyclas 

Ellgiblaforlrapunaltun 

Ara 


AQEMCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
ACnOM;  Notice  of  receipt  of  petition  for 
decision  that  noncoa£(uming  1991 
Yamaha  F)120a(4CR)  moloKrycles  are 
eligible  for  importation. 

StJMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  Yamaha 
FJ1200  (4CR}  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  It  is 
substantially  sinular  to  a  vehicle  that 
was  originally  manufartured  for 
importation  into  and  $ai«  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  conplying  with  the 
safety  standards,  and  (2)  it  >s  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  April  17, 1995. 
ADONESSES:  Conunents  should  refer  to 
the  docket  number  and  notice  number. 
sod  be  submitted  to:  Dodiet  Section. 
Room  5109.  Netianal  Highway  Traffic 
Safety  Administratiop,  400  Seventh  St. 
S\V,  Washington.  DG  20590.  (Docket 
hoiu^  are  from  9:30  am  to  4  pm.) 


FOR  FURTHER  MFOmUTIOM  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
CompUance,  NHTSA  (202-366-5306). 

SUPPt.EMENTART  MFORMATION: 

Badtgrouod 

Under  49  U.S.C  30141{a)<1)(A) 
(formerly  section  108(c)i3MA)(i}(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)},  a  motor  vehicle 
that  was  not  originaliy  manufactured  to 
conform  to  all  applicable  Federal  motor 
v^icle  safety  standards  shall  be  refused 
admission  into  the  United  Stat^  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufectured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  ka  ehgibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1991  Yamaha  F71200  (4CR)  motorcycles 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1991  Yamaha  FJIZOO 
(4CR)  motorcycle  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufecturer  as  coafbrming  to  all 
apphcable  Fednal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1991 
Yamaha  FJ1200  (4CR)  motorcycle  to  its 
U.S.  certified  counterpart,  and  found  the 
two  vehicles  to  be  substantially  similar 
with  respect  to  onnpliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  noo-U.S.  certified 
1991  Yamaha  FJ1200  (4CR)  mtHanycim, 


as  originally  manufectured,  omforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capaUe  of 
being  readily  altered  to  confcxm  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1991  Yamaha  FJ1200  (4CR)  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compUance  with 
Standards  Nos.  106  Brake  Hoses,  111 
Rearview  Mirrors,  115  Vehicle 
Identification  Number,  116  Motor 
Vehicle  Brake  Fluids,  122  Motorcycle 
Brake  Systems  and  205  Glazing 
Materials. 

The  petitioner  further  contends  that 
the  vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices,  and  Associated  Equipment:  (a) 
Installation  of  a  U.S.  model  headlamp; 
(b)  installation  of  a  U.S.  model  flayer 
relay/lamp  assembly;  (c)  installation  of 
a  U.S.  model  taillamp  assembly. 

Standard  No.  119  New  Pneumntie 
tires  for  Vehicles  other  than  Passenger 
Cars:  Replacement  of  the  original  tires 
with  ones  that  bear  the  DOT  marking 
and  a  tire  identification  number. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Replacement  of  the 
speedometer/odometer  with  one 
cahbrated  in  miles  per  hour. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  he  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  abowe  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  aher  the 
closing  date  will  also  be  considered. 
Notice  of  final  actioa  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  V.S.C.  30141  (a)|l)(B)  and 
(b)(1):  49  CFR  593.S:  ddegations  of  autbatity 
at  49  CFR  I.50  and  501.8. 


Issued  on  March  10, 1995. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Safety 
Compliance. 

[PR  Doc.  95-6482  Filed  3-15-95:  8:45  am] 
BILUNG  CODE  4910-e»-M 


Annual  List  of  Nonconforming 
Vehicles  Decided  To  Be  Eligible  for 
Importation;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Correction  to  annual  hst  of 
nonconforming  vehicles  decided  to  be 
eligible  for  importation. 

SUMMARY:  This  document  corrects  a 
notice  published  on  February  13,  1995 
(60  FR  8268)  listing  all  vehicles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  that  NHTSA  has 
decided,  as  of  )anuary  27,  1995,  to  be 
eligible  for  importation  into  the  United 
States  under  49  U.S.C.  30141(a)(1) 
(formerly  section  108(c)(3)(C)(i)  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966).  The  following 
vehicles  that  had  been  decided  eligible 
for  importation  prior  to  January  17, 1995 
were  inadvertently  omitted  from  the  list 
of  vehicles  manufactured  for  other  than 
the  Canadian  market  set  forth  in  Annex 
A  to  the  notice: 


VSP 


91  .. 

92  .. 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  .. 
101 
102 


Make 


BMW  

Volkswagen 

Audi  

Mercedes-Benz 

Volvo 

BMW  

Porsche 

MG  

BMW  

Toyota  

Toyota  


Mode  type 


750iL  

Golf  

100  

300CE  

940GL  

325«  

944  

BGT 

840Ci 

Larxj  Cruiser 
l-and  Cruiser 


Model  ID 


124.061 


Model  year 


1990 
1993 
1989 
1993 
1993 
1991 
1990 
1972 
1993 
1989 
1991 


Authority:  49  U.S.C.  30141(b)(2);  49  CFR 
593.8;  delegations  of  autiiority  at  49  CFR  1.50 
and  501.8. 

Issued  on  March  10, 1995. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

|FR  Doc.  95-6480  Filed  3-15-95;  8:45  am) 

BILLING  CODE  4910-59-M 


[Docket  No.  94-99;  Notice  2] 

Decision  That  Nonconforming  1988 
Honda  CB1000F  Motorcycles  Are 
Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1988  Honda 
CBlOOOF  motorcycles  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1988  Honda 
CBlOOOF  motorcycle  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1988 
Honda  CBlOOOF  motorcycle),  and  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 


DATES:  This  decision  is  effective  as  of 
March  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c){3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

).K.  Motors  of  Kingsville,  Marjland 
(Registered  importer  R-90-006) 
petitioned  NHTSA  to  decide  whether 
1988  Honda  CBlOOOF  motorcycles  are 
eligible  for  importation  into  the  United 
States.  NHTSA  pubUshed  notice  of  the 
petition  on  December  28. 1994  (59  FR 
67003)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanjing  entry 
the  appropriate  vehicle  eligibihty 
number  indicating  that  the  vehicle  is 
ehgible  for  entry.  VSP  106  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1988  Honda  CBlOOOF  motorcycle  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1988  Honda  CBlOOOF  motorcycle 


UMI 
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originally  manufiacturad  for  importation 
into  and  sale  in  the  United  States  and 
certi&ed  under  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

AirthMity:  49  U.SXL  30141  (aKlKA)  and 
(b)(1);  49  CFR  593.8;  delegatioas  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  10, 1995. 
Harry  Thompson, 

Director,  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  95-6481  Filed  3-15-95;  8:45  am) 

ULUNQ  COOE  4t10-6»-M 


[NHTSA  Docket  No.  94-^1;  Notice  2] 

Highway  Safety  Programs;  Model 
Specifications  for  Devices  to  Measure 
Breath  Alcohol 

AGENCY:  National  Highway  TrafHc 
Safety  Administration,  DOT. 

action:  Notice. 

SUMMARY:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  that  conform  to  the  Model 
Specifications  for  Evidential  Breath 
Testing  Devices  (Sfl  FR  48705). 
EFFECTIVE  DATE:  March  16,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  F.  Frank,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safiety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590;  Telephone:  (202)  366-5593. 
SUPPLEMENTAL  INFORMATION:  On 
November  5, 1973,  the  National 


Highway  Traffic  Safety  Administration 
(NHTSA)  published  the  Standards  for 
Devices  to  Measure  Breath  Alcohol  (38 
FR  30459).  A  QuaUfied  Products  List  of 
Evidential  Breath  Measurement  Devices 
comprised  of  instruments  that  met  this 
standard  was  first  issued  on  November 
21, 1974  (39  FR  41399). 

On  December  14,  1984  (49  FR  48854), 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evid«itial 
Breath  Testing  Devices,  and  pubUshed  a 
Conforming  Products  List  (CPL)  of 
instruments  that  were  found  to  conform 
to  the  Model  Specifications  as 
Appendix  D  to  that  notice  (49  FR 
48864). 

On  September  17. 1993.  NHTSA 
pubUshed  a  notice  (58  FR  48705)  to 
amend  the  Model  Specifications.  The 
notice  changed  the  alcohol 
concentration  levels  at  which 
instruments  are  evaluated,  from  0.000, 
0.050,  0.101,  and  0.151  BAC.  to  0.000, 
0.020,  0.040,  0.080,  and  0.160  BAC; 
added  a  test  for  the  presence  of  acetone; 
and  expanded  the  definition  of  alcohol 
to  include  other  low  molecular  weight 
alcohols  including  methyl  or  is<^»ropyl. 
On  April  20, 1994,  the  most  recent 
amendment  to  the  Conforming  Products 
List  (CPL)  was  pubhshed  (59  FR  18839), 
identifying  those  instnunents  found  to 
conform  with  the  Model  Specifications. 

Since  the  last  pubUcation  of  the  CPL, 
five  (5)  instruments  have  been  evaluated 
and  found  to  meet  the  model 
specifications,  as  amended  on 
September  17, 1993,  for  mobile  and 
non-mobile  use.  They  are:  CMl,  Inc.'s 


"hitoxilyzer  5000  (CAL  DOf)"  and 
"Intoxilyzer  400"  (which  is  identical  to 
Lion  Laboratories  of  Cardiff,  Wales,  UK 
"Alcometer  400"  that  will  also  be 
listed);  Intoximeters.  Inc.'s  "Portable 
hitox  EC-IR;"  National  Diaeger's 
"Breathalyzer  7410-11";  Sound-Off, 
Inc.'s  "AlcoData"  (which  is  identical  to 
the  "Alcohol  Detection  System-A.D.S. 
500"  sold  by  Gall's  Inc.  of  Lexington, 
KY  that  will  also  be  listed).  CMI,  Inc.'s 
Intoxilyzer  Model  200D  has  also  been 
added  to  the  CPL  NHTSA  has 
determined  that  testing  is  not  required 
for  this  instrument.  The  changes  from 
the  Model  200  to  the  Model  200D  were 
determined  not  to  affect  precision  and 
accuracy  of  the  device.  Similarly,  the 
agency  has  determined  that  differences 
between  CMI's  Intoxilyzer  5000  (CAL 
DOJ)  and  the  hitoxilyzer  5000,  5000 
(with  Cal  vapor  recirc),  5000  (w/  3/8  ID 
hose  option),  as  well  as  the  5000  (CAL 
DOJ)  do  not  affect  precision  or  accuracy. 
Accordingly,  NHTSA  has  determined 
that  additional  testing  is  not  required  for 
these  instruments.  These  devices  have 
been  added  to  the  CPL.  Finally,  the 
agency  has  determined  that  the  "BAC 
DataMaster-Transportable"  made  by 
National  Patent  Analytical  Systems,  Inc. 
of  Mansfield,  OH  is  no  longer 
manufactured,  and  the  manufacturer 
reports  that  no  devices  are  in  use. 
Therefore,  the  "BAC  DataMaster- 
Transportable"  has  been  removed  from 
the  CPL. 

In  accordance  with  the  foregoing,  the 
CPL  is  therefore  amended,  as  set  forth 
below. 


Conforming  Products  List  of  Evidential  Breath  Measurement  Devices 


Manufacturer  and  model 


Alcohol  Countermeasures  System,  Inc.,  Port  Huron,  Ml: 

Alert  J3AD'  _ „„ 

BAC  Systems.  Inc.,  Ontario,  Canada: 

Breath  Analysis  Computer*  „ 

CAMEC  Ltd..  North  Shields,  Tyne  and  Ware,  England: 

IR  Breatti  AnaJyzef* _„ 

CMI,  Inc.,  Owensboro,  KY: 
Intoxilyzer  Model: 

200 

200O  ..„ 

400 

1400.„. 
401  f  .. 
401 tA* 


401 IAS*  

4011AS-A* 

401TAS-AQ*  

4011  AW  _. 

4011A27-1010Q* 
4C11A27-I0l00w«il 

5000 

5000  (VM»Cal.  Vapor  Re-Circ) 
5000  (v»/3;8"  ID  Hose  option) 

5000CD 

5000CO/FG5  ...™ 
5000  (CAL  DOJ) 


Mobile 


X 
X 

X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Nonmobiie 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


CONFORMtNG  PRODUCTS  UST  OF  EVIDENDAL  BREATH  MEASUREMENT  DEVICES— Continued 


Manufacturer  and  model 


5000VA 

PAC  1200* 

S-D2 

Decator  Electronics,  Decator,  IL; 

Alco-Tector  model  500*  

Gall's  Inc.,  Lexington,  KY: 

Alcohol  Detection  Systerrv-A.D.S.  500 

Intoximeters,  Inc.,  St  Louis,  MO: 

Photo  Electric  Intoximeter*  „... 

GC  Intoximeter  MK  II*  

GC  Intoximeter  MK  IV* 

Auto  Intoximeter*  ., „ , 

Intoximeter  Model: 

3000*  _ '. 

3000  (rev  B1)*  ZZZ'SZZ'""Z"""Z^""Z 

3000  {rev  B2)*  

3000  (rev  B2A)* , 

3000  (rev  B2A)  w/FM  option* 

3000  (Fuel  Cefl)*  

3000  D* 

3000  DFC* 

Alcomonitor 

Alcomonitor  CC 

Alco-Sensor  III  

AJco-Sensor  IV 

RBTHI „ 

RBTIII-A  

■  RBT  IV  

Intox  EC-IR  -...„ 

Portable  Intox  EC-IR 

Komyo  Kitagawa,  Kogyo,  K.K.: 

Alcotyzer  DPA-?"  , 

Breath  Alcohol  Meter  PAM  101B*  

Life-Loc.  Inc.,  Wheat  Ridge,  CO: 

PBA  3000B „ 

PBA3000-P* 

Lion  Laboratories,  Ltd.,  Cardiff,  Wales,  UK: 
Alcolmeter  Model: 

400 „ 

AE-DI* „ 

SO-2*  

EBA* 

Auto-Alcolmeter*  

Luckey  Laboratories,  San  Bemadino,  CA: 
Alco-Analyzer  Model: 

1000*  

2000*  

National  Draeger,  Irx:.,  Durango,  CO: 
Alcotest  Model: 

7010*  

7110*  

7410 _ 

Breathalyzer  Model: 

900*  

900A*  

900BG*  

7410 

7410-11 

National  Patent  Analytical  Systems,  Inc.,  Mansfield,  OH: 

BAC  DataMaster 

Omicron  Systems,  Palo  Alto,  CA: 
Intoxilyzer  Model: 

4011*  

401 1AW 

.'lus  4  Engineering,  Mintum,  CO; 

5000P1US4* 

Siemans-AIUs,  Cherry  HiB,  NJ: 

Alcomaf 

AJcomat  F* „ _ 

Smith  and  Wesson  Electronics,  Springfield,  MA: 
Breathalyzer  Model: 

900*  


Mobile 


X 
X 
X 


X 
X 


X 
X 


Norvnobiie 


X 
X 
X 


X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 
X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 
X 

X 
X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 


X 
X 


X 
X 
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Conforming  Products  List  of  Evidential  Breath  Measurement  Devices— Continued 

Manufacturer  and  model 

Mobile 

Nonmot>ile 

900A- „ 

X 
X 
X 
X 

X 

X 

X 

X 
X 
X 

X 

1000* 

X 

2000* 

X 

2000  (non-Humidity  Sensor)* 

X 

Sound-Otf.  Inc..  Hudsonville.  Ml: 

AlcoData 

X 

Stephenson  Corp.: 

Breathalyzer  900*  

X 

U.S.  Alcohol  Testing,  lnc./Protection  Devices,  Inc.,  Rancho  Cucamonga,  CA: 
Alco-Analyzer  1000 

X 

Alco-Analyzer  2000 

X 

Alco-Analyzer  2100 

X 

Verax  Systems.  Inc.,  Fairport,  NY: 

BAC  Verifier* 

X 

BAC  Verifier  Datamaster* 

X 

BAC  Verifier  Datamaster  II* 

X 

*  Instruments  marked  with  an  asterisk  (*)  meet  the  Model  Specifications  detailed  in  49  FR  48854  (December  14,  1984)  (i.e.,  instruments  tested 
at  0.000,  0.050,  0.101.  and  0.151  BAC.)  Instruments  not  marked  with  an  asterisk  meet  the  Model  Specifications  detailed  in  58  FR  48705  (Sep- 
tember 17,  1993).  and  were  tested  at  BACs  =  0.000,  0.020,  0.040.  0.080.  and  0.160. 


(23  U.S.C.  402:  delegations  of  authority  at  49 
CFR  1.50  and  501.1) 

Michael  B.  Brownlee, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

IFR  Doc.  95-6519  Filed  3-15-95;  8:45  am] 

BILUNG  CODE  4»10-5»-P 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety 

Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  (30  days  after  publication). 

New  Exemptions 


ADDRESS  comments  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SVV.  Washington.  DC. 


Applk:ation 
No. 


11409-N 


11411-N 


11413-N 


11414-N 


11415-N 


Applicant 


Pure  Solve,  Inc.,  In/ing.  TX 


National  Propane  Gas  Associa- 
tion. Arlington,  VA. 

Dow  Chemical.  NA,  Midland,  Ml 


FIBA   Compressed  Gas   Equip- 
ment. Westboro.  MA. 


AWrich  Chemical  Co.,  Inc..  Mil- 
waukee, Wl. 


Regulation(s)  affected 


49  CFR  173.28(b)(2) 


49  CFR  173.3150) 


49  CFR  173.314  Note  23 


49  CFR  173.304(a)(2) 


49         CFR         172.101(c)(13). 
173.224(b). 


Nature  of  exemption  thereof 


To  authorize  the  transportation  of  combustible  liquids. 
n.o.s.  Class  3.  in  D0T-1A2  drums  that  are  exempted 
from  retesting  criteria.  (Mode  1 ). 

To  authorize  the  transportation  in  commerce  of  more  than 
5  percent  of  propane  to  be  transported  in  non-DOT 
specification  consumer  tanks.  (Mode  1 .) 

To  authorize  the  transportation  in  commerce  of  methyl 
chtoride.  Division  2.1.  in  IX)T  105A500W  tank  cars  built 
after  August  31.  1981  equipped  with  modified  excess 
flow  check  valves.  (Mode  2.) 

To  authorize  the  transportation  in  commerce  of 
perfluoromethylvinyl  ether.  Diviston  2.1,  in  DOT-3AAX 
1800  tubes  or  higher  in  manifokfed  condition.  (Modes  l. 
3.) 

To  authorize  the  transportation  of  small  quantities  of  2.2- 
Azodi  (isobutyronitrile)  (AIBN)  without  temperature  con- 
trol when  described  as.  and  otherwise  in  conformance 
with  the  requirements  applteable  to.  a  "Self-reactive  solid 
type  C"  in  specially  designed  packaging,  (Modes  i,  2,  4, 
5.) 


New  Exemptions— Continued 


Application 
No. 


11416-N 


n4i7-N 


M421-N 

n422-N 
n423-N 

• 

"424-N 
V425-N 
"J26-N 

11427-N 

'M28-N 
11430 


Applicant 


U.S.     Enrichment    Corp.     Be- 
thesda.  MD. 


Essex   Cryogenics  of   Missouri, 
Inc..  St.  Louis.  MO. 


EOG   Environmental,    inc..   Mil- 
waukee, Wl. 


EOG    Environmental,    Inc..    Mil- 
waukee, Wl. 

EOG    Environmental,    Inc..    Mil- 
waukee, Wl. 

Midwest     Corporate     Air,     Inc., 
Bellelontaine,  OH. 

Hoechst     Celanese.     Chartotte. 
NC. 

Laidlaw  Environmental  Services 
Inc  ,  LaPorte,  TX. 


Georgia  Gulf  Corp.,  Plaquenmne. 
LA. 


Altiemarle  Corp  .  Baton  Rouge, 
LA. 

Sachs   Automotive   of   America. 
Troy.  Ml. 


Regulation(s)  affected 


49  CFR  172.302(C).  173.420 


49  CFR  178.57-8C 


49  CFR  177,848(d) 


49  CFR  177.848,  177.848(d) 


49  CFR  177.848(d) 


49  CFR  107,  Subpart  B, 
172.101.  172.204(c)(3), 

173.27,  175.30(a)(1). 

49  CFR  177.834(i)(3)   


49  CFR  177.848(d) 


49  CFR  179.201-1.  179.201-7 


49  CFR  172.101.  Footnote  Bl4 


Nature  of  exemption  thereof 


To  authorize  the  transportation  in  commerce  of  1 S  and  2S 
sample  containers  manufactured  wittiout  ASME  code 
stamp  for  use  in  transporting  uranium  hexafluoride. 
Class  7.  (Modes  1.  4,  5.) 

To  authorize  the  manufacture,  mark  and  sale  of  norvDOT 
specification  cylinders  txiilt  to  D0T-4L  Specification  ex- 
cept for  the  total  heat  transfer  requirement  as  part  of  a 
unit  structurally  nrx>unted  to  an  ambulance  previously  re- 
served for  high  pressure  gaseous  oxygen  containers. 
(Mode  1.) 

To  auttK)rize  the  transportation  in  commerce  of  labpacks 
containing  spontaneously  combustitale  materials,  Diviston 
4.2,  with  lab  packs  containing  acids  and  corrosive  liq- 
ukls.  Qass  8.  (Mode  1 .) 

To  authorize  the  transportation  in  conrvnerce  of  labpacks 
containing  PIH,  Zone  A,  Division  6.1  with  other  hazard 
classes  in  the  san>e  transport  vefude.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  Poisonous 
Gases,  Zone  A,  with  material  of  other  hazard  classes  in 
the  same  transport  vehicle.  (Mode  1 .) 

To  authorize  the  transportation  of  Division  1.1,1.2,1.3  and 
1 .4  explosives  wfiich  are  fortjidden  or  exceed  quantities 
authorized.  (Mode  4.) 

To  authorize  diemthyl  terephthalate.  Class  9,  filled  cargo 
tanks  to  be  kaaded  or  untoaded  without  ttie  physical 
presence  of  an  unloader.  (Mode  1 .) 

To  authorize  the  transport,  loading  arxl  storage  of  Division 
4.2  hatzardous  wastes  in  norvbulk  and  bulk  psKrkages  on 
the  same  trarsport  vehicle  with  Class  8  liquid  hazardous 
materials.  (Mode  1 .) 

To  authorize  the  trar«porlation  of  safety  went  rupture  discs 
rated  higher  ttian  60  psig  txjrst  pressure  on  DOT 
111A60W1  tank  cars  in  sodium  hydroxide  solution  serv- 
ice. (Mode  2.) 

To  authorize  the  transportaton  in  convnerce  of  methyl  txo- 
mide.  Division  3.  Poison.  Gas,  PIH.  Zone  C  in 
uninsulated  DOT  Specification  51  ISO  ravks.  (Mode  2.) 

To  autfwrize  the  manufacture,  mark  and  sale  of  shock  at)- 
sortjers  containing  eitrier  compressed  nitrogen  gas  or 
compressed  air,  regardless  of  internal  pressure  to  be 
transported  without  shqjping  papers  and  labels.  (Modes 
1.2.3.4.5.) 


This  notice  of  receipt  of  applications 
lor  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
.\ct  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  Marrh  10. 
IMS. 

(.  Suzanne  Hedgepeth. 
Chief.  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

\VR  Dor.  95-6479  Filed  3-1,5-95;  8:45  am] 
BILLING  CODE  4»1»-M-M 


Office  of  Hazardous  Materials  Safety 

Notice  of  Applications  for 
Modifications  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

AGENCY:  Research  and  Special  Programs 
.Administration.  DOT. 


ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 
Applications  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shov\Ti  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes. 


additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
procession. 

DATES:  Coiiuiients  must  be  received  on 
or  before  (15  days  after  publication). 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs. 
Administration.  U.S.  Department  of 
Transportation,  Washington.  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
conunents  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 


UMI 


14324 
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FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building.  400  7th 
Street  SW.,  Washington.  DC. 


Application 
No. 

Applicant 

Renewal 
of  ex- 

emption 

8958-M 

AeroTech,  Inc..  Las 
Vegas.  NV. 

8958 

9723-M 

Advanced  Environ- 
mental Tech. 
Cofp.,  Flanders. 
KU2. 

9723 

10997-M 

HR  Textron  Inc., 
Pacoima,  CA  3. 

10997 

11215-M 

Ort>ital  Sciences 
Corp.,  Dulles,  VA«. 

11215 

11267-M 

The  Univ.  of  New 
Mexico,  AltHjquer- 
que.  NM5. 

11267 

.1379-M 

TRW  Vehicle  Safety 
Systems.  Incor- 
porated, Washing- 
ton. Ml  6. 

11379 

'  To  nxxJify  exemption  to  provide  for  the 
transportation  in  commerce  of  black  powder 
pellets  in  UN4G  boxes. 

2  To  modify  exemption  to  authorize  the 
transportation  of  cyanides  and  cyanide  mix- 
tures in  UN1A2  Of  UN1B2  metal  drums,  UN1D 
plywood  drums  or  UNIG  fiber  drum  or  UN1H2 
plasttc  drums. 

3  To  modify  exemption  to  authorize  the  man- 
ufacture, marfj  and  sale  of  non-DOT  specifica- 
tion reusable  cylirxjers  having  a  50  cubic  Inch 
maximum  water  capacity  constructed  of  tita- 
nium alloy  and  built  to  requirements  of  DOT- 
Specification  3HT  for  use  in  transporting  nitro- 
gen or  mixture  classed  as  Division  2.2. 

*To  modify  exemption  to  provide  for  design 
changes  to  pegasus  XL  three  stage  winged 
solid  fuel  rocket  in  captive  carry  laurKh  (CCL) 
configuration  secured  beneath  a  McDonnell 
Douglas  L-1 01 1  (L-1  Oil)  aircraft. 

*  To  nxxlify  the  exemption  to  provide  for  ttie 
transportation  of  a  Space  Nuclear  Power  sys- 
tem (Topaz  II),  without  extemal  Insulation  to 
be  shipped  in  a  specially  designed  transport 
container  arxj  provkje  for  a  Division  1  .D  mate- 
rial. 

*To  reissue  and  modify  an  exemption  origi- 
nally issued  on  an  emergency  basis  to  author- 
ize the  shipment  of  vehicle  safety  systems 
(modules)  containing  a  non-DOT  specification 
high  pressure  cylinder  charged  with  a  hydro- 
gen/air mixture,  classed  as  a  Division  2.1.  ma- 
terial. 


Applk^ation 
No 

Applicant 

Parties 
to  ex- 
emption 

4453-P 

Conex,  Inc;  Derby.  IN 

4453 

5022-P 

U.S.  Department  of 
Energy,  Washing- 
ton, DC. 

5022 

5704-P 

DiatiUi  Transpof- 
tatkxi.  Inc.,  Byron, 
CA. 

5704 

6691 -P 

Coastal  Welding 
Supply,  Inc..  Llt)- 
erty,  TX. 

6691 

7887-P 

Kodson  Enterprises 
of  Ventura,  CA; 
Fort  Worth.  TX. 

7887 

Application 
No 

Applicant 

Parties 
to  ex- 

emption 

'  8009-P 

Gas  Trans,  Austin, 
TX. 

8009 

8451-P 

I 

Diabto  Transpor- 
tatkm.  Inc.,  Byron, 
CA. 

8451 

1  8453-P 

1 

Bishop  Brothers 
Hauling,  Inc.,  Jas- 
per, AL 

8453 

9723-P 

Cyn  Environmental 
Services,  South 
Boston,  MA. 

9723 

972»-P 

DialJlo  Transpor- 
tation. Inc.,  Byron, 
CA. 

9723 

9769-P 

Diablo  Transpor- 
tation. Inc..  Byron, 
CA. 

9769 

10001-P 

Badger  Welding  Sup- 
plies, Inc.,  Madi- 
son, Wl. 

10001 

'  10184-P 

LiqukJ  Carbonic  In- 
dustries Corp.,  Oak 
Brook,  IL. 

10184 

'  10239-P 

1 

Cabot  Corporation, 
Tuscola,  IL. 

10239 

10441-P 

SET  Environmental, 
Inc.,  Wheeling,  IL. 

10441 

10441-P 

Laidlaw  Environ- 
mental Servces, 
Inc..  Columbia.  SC. 

10441 

10898-P 

Hydradyne.  Inc.,  Elk 
Grove.  IL. 

10898 

10898-P 

FkxJyne.  Inc.,  Elk 
Grove,  IL. 

10898 

10898-P 

KMF  Manufacturing, 
Elk  Grove  Village, 
IL. 

SET  Environmental, 

10898 

10933-P 

10933 

Inc.,  Wheeling,  IL. 

j  10933-P 

Diablo  Transpor- 
tation, Inc.,  Byron, 
CA. 

10933 

10987-P 

BOC  Gases,  Murray 
Hill.  NJ. 

10987 

11043-P 

J.B.  Hunt  Special 
ComnxxJities,  Inc., 
Lowell.  AR. 

11043 

11043-P 

S&W  Waste,  Inc.. 
South  Keamy.  NJ. 

11043 

11043-P 

SET  Environmental, 
Inc..  Wheeling.  IL. 

11043 

11156-P 

Ladshaw  Explosives, 
Inc..  New 
Braunfels,  TX. 

11156 

11156-P 

Brandywine  Explo- 
sives &  Supply, 
Inc..  Paris.  KY. 

11156 

11156-P 

Strawn  Exptosives, 
Inc..  Euless,  TX. 

11156 

11156-P 

Rock  Work,  Inc., 
Blue  Bell,  PA. 

11156 

11254-P 

Directional  Wireline 

11254 

Services,  Inc., 

• 

Lake  Charles,  LA. 

DEPARTMENT  OF  THE  TREASURY 

U.S.  Customs  Service 

Public  Meetings  in  Norfolk  and  Los 
Angeles  on  AES  Implementation  Phase 
I 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  public  meetings. 

The  U.S.  Customs  Service,  Automated 
Export  System  Development  Team 
announces  the  following  public 

meetings: 

DATES:  Norfolk.  VA.,  Friday,  March  24. 
1995,  commencing  at  9:00  a.m.  and  Los 
Angeles,  CA,  Friday,  Maich  31, 1995, 
commencing  at  9:00  a.m.  and  1:00  p.m. 

ADDRESSES:  Norfolk,  VA;  Norfolk 
International  Terminal,  Warehouse  #4,, 
Building  C — Training  Room,  Terminal 
Boulevard,  Norfolk,  VA  23518 

Los  Angeles,  CA;  Port  of  Los  Angeles 
Building,  Board  Room — 2nd  Floor,  425 
South  Palos  Verdes  Street,  San  Pedro. 
CA  90733 

FOR  FURTHER  INFORMATION  CONTACT: 

Norfolk  Meeting:  Mr.  Paul  Somers,  (804) 
441-6731;  Pre-registration  Fax:  (804) 
441-6630 

Los  Angeles  Meeting:  Ms.  Mary 
Curcio,  (310)  514-6962;  Pre-registration 
Fax:  (310) 514-6090 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  Commissioner  George  J.  Weise 
has  aimounced  that  Phase  1  of  the 
Automated  Export  System  (AES)  will  be 
implemented  at  the  ports  of  Baltimore; 
Norfolk;  Houston;  Charleston,  South 
Carolina  and  Long  Beach,  California. 
Implementation  is  scheduled  for  July 
1995. 

AES  is  a  joint  venture  between 
Customs  and  the  Bureau  of  Census.  The 
system  is  designed  to  electronically 
gather  export-related  information  from 
both  exporters  and  carriers  prior  to 
actual  exportation. 

A  major  goal  of  AES  is  to  improve  the 
accuracy  of  export  trade  statistics, 
which  are  used  as  a  primary  economic 
indicator.  Eventually,  AES  will  replace 
numerous  paper  and  electronic 
mechanisms  for  filing  Shipper's  Export 
Declarations  (SED's).  AES  will  also 
enhance  collection  of  the  Harbor 
Maintenance  Fee  on  exports,  which  is 
expected  to  return  $60  to  $80  million  to 
the  U.S.  Treasury  annually. 

Customs,  Treasury's  lead  agency  for 
international  trade  issues,  started  AES 
development  in  May  1994.  The  AES 
team  has  been  working  closely  with  a 
Trade  Resource  Group  comprised  of 
members  from  export-related  industries. 


In  this  document,  Customs  is 
announcing  the  followring  public 
meetings  on  AES: 

1.  Norfolk,  Virginia— March  24, 1995, 
commencing  at  9:00  a.m.,  Norfolk 
Lntemational  Terminal,  Warehouse  #4, 
Building  C— Training  Room,  Terminal 
Boulevard,  Norfolk,  VA  23518,  Point  of 
Contact:  Mr.  Paul  Somers  (804)  441- 
6731,  Pre-registration  fax  number:  (804) 
441-6630. 

2.  Los  Angeles,  California— March  31, 
1995,  commencing  at  9:00  a.m.  and  1:00 
p.m.,  Port  of  Los  Angeles  Building, 
Board  Room-2nd  Floor,  425  South  Palos 
Verdes  Street,  San  Pedro,  California 
90733,  Point  of  Contact:  Ms.  Mary 
Curcio  (310)  514-6962,  Pre-registration 
fax  number:  (310)  514-6090. 

Additional  public  meetings  on  AES 
implementation  Phase  I  are  planned  for 
the  following  locations;  Houston,  Texas, 
April  19,  1995,  and  Charleston,  South 
Carolina,  April  4  or  5, 1995. 
Appropriate  notice  will  be  published  in 
the  Federal  Register  when  the  dates, 
times  and  specific  locations  for  these 
meetings  have  been  finalized. 

Dated:  March  10, 1995. 
Sharon  A.  Mazur, 
Director,  AES  Development  Team. 
|FR  Doc.  95-6458  Filed  3-15-95;  8:45  ainj 
BILUNG  CODE  4820-02-P 


Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue 
Availability  of  Report  of  1994  Closed 
Meetings 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  availability  of  report 

on  closed  meetings  of  the  Art  Advisory 

Panel. 

SUMMARY:  The  report  is  now  available. 

Pursuant  to  5  U.S.C.  app.  I  section 
10(d),  of  the  Federal  Advisory 
Committee  Act;  and  5  U.S.C.  section 
552b,  the  Government  in  the  Sunshine 
Act;  and  Treasury  Directive  21-03 
section  8  (1-29-87):  A  report 
summarizing  the  closed  meeting 
activities  of  the  Art  Advisory  Panel 
during  1994,  has  been  prepared.  A  copy 
of  this  report  has  been  filed  with  the 
Assistant  Secretary  of  the  Treasury  for 
Management  and  is  now  available  for 
public  inspection  at:  Internal  Revenue 
Service,  Freedom  of  Information 
Reading  Room,  Room  1565, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Operations  Division,  Attn:  FOI  Reading 


Room,  Box  388,  Benjamin  FrankUn 
Station,  Washington,  DC  20224, 
Telephone  (202)  622-5164  (Not  a  toll 
free  telephone  number). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defrned 
in  Executive  Order  12866  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rule  subject  to 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6). 

For  further  information  contact:  Karen 
Carolan,  CC:AP:AS:4,  901  D  Street,  SW., 
Room  224,  Washington,  IX  20024, 
Telephone  (202)  401-4128  (Not  a  toll 
free  telephone  number). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  95-6437  Filed  3-15-95;  8:45  am] 

BILUNG  CODE  4830-01-U 


Office  of  Thrift  Supervision 

Carteret  Federal  Savings  Bank;  Notice 
of  Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Carteret  Federal  Savings 
Bank,  Madison,  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  10, 1995. 

Dated:  March  13, 1995. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[PR  Doc.  95-6532  Filed  3-15-95;  8:45  am! 
BILUNG  COD€  672»-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Professional  Development  of  African 
Radio  Station  Owmers  and  Managers 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  A^airs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  two-way 
exchange  projects  for  radio  station 
owners  and  managers  in  selected 
African  countries.  The  Office  proposes 


development  of  two  separate  projects 
focused  on  radio  station  management: 
(a)  One  project  for  francophone  African 
participants;  and  (b)  one  project  for 
anglophone  African  participants. 
Applicants  may  submit  proposals  to 
develop  one  or  both  projects.  The 
projects  should  enhance  participants' 
skills  in  managing  theirbroadcasting 
operations  and  assist  them  to  develop 
effective  business  management 
strategies.  Each  project  should  provide 
U.S.-based  activities  for  approximately 
9-12  African  radio  station  ovtmers  and 
managers.  Each  project  also  should 
provide  in-country  workshops  or 
consultancies  to  assist  participating 
broadcasters  implement  appropriate 
business  management  practices.  The 
projects  should  begin  in  fall  1995. 
Applicants  are  encouraged  to  consult 
with  the  U.S.  Information  Service 
(USIS)  posts  in  participating  countries 
in  the  development  of  the  project 
proposals. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  '   *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agenc>'  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
95-50. 

DATES:  Deadline  for  proposals:  AW 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday,  May 
12, 1995.  Faxed  documents  will  not  lie 
accepted,  nor  will  documents 
postmarked  on  May  12, 1995,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  apphcant  to 
ensiu«  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Africa/Near  East/South  Asia  Division  of 
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the  Office  of  Citizen  Exchanges,  U.S. 
Information  Agency.  301  4th  Street. 
SW..  Room  220.  Washington.  DC  20547. 
tel.  202-61»-5319.  fax  202-61»-4350. 
Internet  address  STAYLOR©USIA.GOV. 
to  request  a  Sohcitation  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer  Stephen  Taylor  on  all  inquiries 
and  correspondences.  Interested 
apphcants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Office  of 
Citizen  Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  appUcants  imtil  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  provided  in  the  Solicitation 
Package  and  send  fully  completed 
applications.  Send  the  original  and  14 
copies  to:  U.S.  Information  Agency,  Ref.: 
E/P-95-50,  Office  of  Grants 
Management,  E/XE.  Room  336,  301  4th 
Street.  SW..  Washington,  DC  20547. 
SUPPt^MENTARY  IMFOMIATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-pohtical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
Ufe.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

Background 

Several  African  governments  have 
adopted  policies  which,  in  some  cases, 
have  promoted  development  of  new, 
independent  radio  stations,  and  in  other 
cases  have  sparked  interest  in 
commercializing  state-run  radio 
services.  The  democratic  transition  in 
Mali  brought  greater  press  freedoms, 
and  today  some  nineteen  independent 
radio  stations  are  on  the  air.  Tanzania 
and  Niger  recently  began  issuing 
broadcasting  licenses.  In  Niger,  two 
private  radio  stations  are  on  the  air  and 
more  than  a  dozen  prospective 
broadcasters  have  received  licenses. 
While  these  station  owners  and 
managers  are  enthusiastic  and  devoted, 
most  have  little  or  no  management 
experience  and  many  of  their  staff  are 
untrained.  High  operating  costs  are  a 


constant  threat  to  their  survival.  In 
countries  such  as  Zimbabwe,  Zambia 
and  Malawi,  governments  are  looking  to 
commerciahze  their  state-run  radios  to 
boost  revenues  and  reduce  reliance  on 
state  funding.  Radio  managers  in  these 
and  other  countries  could  benefit  from 
a  project  offering  strategies  to  enhance 
the  viabiUty  and  overall  management  of 
their  stations. 

Pmgram  Overview 

The  Office  of  Citizen  Exchanges  (E/P) 
proposes  development  of  two  projects 
for  African  participants  to  promote 
development  of  business  management 
skills  applicable  to  radio  broadcasting. 
One  project  will  be  designed  for 
participants  in  selected  anglophone 
African  covmtries.  The  second  project 
will  target  selected  francophone 
countries.  Each  two-way  exchange 
should  include  activities  for  9-12 
participants  in  the  United  .States  and 
opportunities  for  American  specialists 
to  share  their  expertise  during  in- 
country  activities  in  Africa.  While  the 
projects  should  introduce  participants 
to  a  variety  of  radio  broadcasting 
management  practices,  the  programs 
should  concentrate  on  activities  and  site 
visits  appropriate  to  the  technology  and 
infrastructure  available  in  Afiica.  The 
projects  should  be  designed  to 
accommodate  participants  new  to 
broadcasting  management,  and 
sufficiently  flexible  to  assist 
independent  stations  as  well  as  state- 
run  services  considering 
commerciaUzing  or  enhancing  overall 
management.  Participants  should  study 
station  management  practices,  business 
planning  strategies  and  marketing 
concepts.  They  also  should  receive  an 
overview  of  professional  journalism 
standards  which  managers  must  oversee 
and  identify  strategies  to  promote  staff 
development. 

These  two-way  exchange  projects  also 
should  create  new  relationships, 
opening  channels  of  communication 
between  U.S.  and  African  broadcasters. 
These  ties  ideally  should  assist 
continued  improvement  of  station 
management  practices  and  enhance  the 
viability  of  independent  radio 
broadcasting  in  Afiica.  The  projects 
should  begin  in  fall  1995. 

Project  Objectives 

Each  two-way  exchange  project 

should  be  designed  to: 

— Introduce  participants  to  fundamental 
business  management  skills 
applicable  to  station  management, 
including  financial  planning,  cash 
management  and  staff  development; 

— Analyze  income  resources  for  radio 
stations,  including  advertisements. 


and  examine  strategies  for  siuviving 
the  initial  stages  of  launching  a  new 
broadcasting  service; 

— Examine  marketing  strategies  aimed  at 
attracting  advertisers  and,  where 
appropriate,  study  the 
interrelationship  among  programming 
content,  objective  news  reporting  and 
maintaining  advertisers  as  clients; 

— Develop  strategies  for  implementing 
improved  station  management 
practices: 

— Examine  media-government  relations 
and  demonstrate  how  the 
independent  reporting  of  poHtical  and 
economic  developments  helps  shape 
government  policy  and  public 
opinion; 

— Provide  an  overview  of  journalistic 
ethics  and  the  standards  of 
professional  journalism;  and 

— Establish  linxages  between  African 
station  owners  and  managers,  and 
their  U.S.  counterparts,  providing  a 
resource  for  continued  professional 
development. 

Participants 

The  participants  will  be  owners  and 
managers  of  radio  stations  in  selected 
African  countries.  The  anglophone 
project  should  be  designed  for 
participants  from  Malawi,  Tanzania, 
Zambia  and  Zimbabwe.  All  participants 
will  have  strong  English  language  skills. 
The  francophone  project  should  be 
designed  for  participants  fitjm  Mali, 
Niger,  Senegal  and  Burkina  Faso.  For 
this  project,  two  U.S.  State  Department 
interpreters  and  one  escort  officer  will 
be  available  for  U.S. -based  activities. 
For  the  program  phases  in  Afiica,  the 
grantee  institution  will  select  the 
American  presenters  in  consultation 
with  USIA.  Presenters  conducting 
activities  in  fr-ancophone  Africa  should 
be  French-fluent.  The  U.S.  Phase  of  each 
project  should  be  designed  for  9-12 
participants.  USIS  personnel  in  the 
participating  countries  will  select  the 
participants,  although  recommendations 
from  the  grantee  institution  are 
welcome. 

USIS  offices  will  facihtate  the 
issuance  of  visas  for  the  African 
participants  and  can  help  with  the 
distribution  of  program-related 
materials  in  participating  countries. 

Programmatic  Considerations 

USIA  will  give  careful  consideration 
to  proposals  which  demonstrate: 

(1)  In-depth,  substantive  knowledge  of 
the  strategies  and  practices  involved  in 
managing  a  broadcasting  operation  as  a 
successful  business  enterprise; 

(2)  First-hand  connections  with  a 
variety  of  American  radio  operations,  as 
well  as  public  and  private  sector 


organizations  responsible  for  promoting 
journalistic  professionalism  and 
successful  business  management; 

(3)  The  capacity  to  organize  and 
manage  international  exchange 
programs,  including  the  handling  of  pre- 
departure  arrangements,  orientation 
activities,  monitoring  and  problem- 
solving  involved  in  such  programs. 

USIA  is  especially  interested  in  multi- 
phase programs  in  which  the  phases 
build  on  one  another  and  lay  the 
groundwork  for  new  and  long-term 
relationships  between  American  and 
African  professionals.  Proposals  which 
are  overly  ambitious  and  those  which 
are  very  general  in  nature  will  not  be 
competitive.  The  Office  of  Citizen 
Exchanges  does  not  award  grants  to 
support  projects  whose  focus  is  limited 
to  technical  matters,  or  to  support 
scholarly  research  projects, 
development  of  publications  for 
dissemination  in  the  United  States, 
individual  student  exchanges,  film 
festivals  or  exhibits.  The  Office  of 
Citizen  Exchanges  does  not  provide 
scholarships  or  support  for  long-term 
(one  semester  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  also  are  announced 
in  the  Federal  Register  and  may  have 
different  application  requirements  as 
well  as  different  objectives. 

Program  Suggestions 

Each  project  should  include  at  least 
one  phase  for  African  participants  in  the 
United  States  and  at  least  one  phase  for 
American  specialists  in  Africa. 
Programming  elements  might  include 
in-country  workshops  or  seminars  led 
by  American  experts,  specialized  on-site 
consultancies  developed  for  radio 
station  owners  in  Africa,  a  study  tour  in 
the  United  States  for  selected  Afiican 
participants,  and  U.S.-based 
professional  attachments  for  African 
broadcasters.  A  planning  visit  overseas 
by  the  American  organizer  also  could  be 
considered  if  crucial  to  successful 
development  and  implementation  of  the 
program. 

Tne  project  should  include  formats 
which  maximize  interaction  between 
the  participants  and  the  program 
presenters.  Participants  should  observe 
the  full  range  of  business  management 
and  financial  planning  activities  on  the 
part  of  radio  station  owners  and 
managers.  They  might  also  observe  the 
interaction  of  station  owners  with 
public  and  private  sector  organizations 
involved  in  formulating,  implementing 
and  evaluating  poUcies  that  affect  U.S. 
broadcasting,  such  as  professional 
associations,  advertising  agencies,  trade 
unions,  government  agencies,  and 
community  groups.  Participants  also 


might  visit  university -based  radio 
stations  to  observe  training  programs 
and  study  the  role  of  such  stations  in 
the  broadcasting  industry.  The  program 
design  should  provide  adequate  time  for 
participants  to  meet  individually  with 
American  professionals  who  have 
similar  interests  and  specializations. 
While  not  required,  the  presenters' 
familiarity  with  radio  broadcasting  in 
the  participating  countries  is  desirable  . 

Program  Responsibilities 

The  grantee  institution's 
responsibilities  include:  Selecting 
presenters,  themes  and  topics  for 
discussion;  organizing  a  coherent 
progression  of  activities;  providing  any 
support  materials;  pro\iding  all  travel 
arrangements,  lodging  and  other 
logistical  arrangements  for  the  visiting 
African  participants  and  the  U.S. 
presenters  who  travel  to  Africa;  and 
overseeing  the  project  on  a  daily  basis 
to  achieve  maximum  program 
effectiveness.  The  grantee  institution  is 
responsible  for  coordinating  plans  and 
project  implementation  with  E/P,  USIS 
officers  in  the  participating  countries 
and  collaborating  African  institutions. 

At  the  start  of  each  phase,  the  grantee 
institution  will  conduct  an  orientation 
session  and,  at  the  conclusion,  conduct 
participant  evaluations.  The  institution 
will  submit  a  report  at  the  conclusion  of 
each  program  phase,  including  a  final 
program  report  summarizing  the  entire 
project  and  resulting  organizational 
links.  The  institution  must  also  submit 
a  final  financial  report.  To  prepare  the 
participants  for  their  U.S.  experience,  E/ 
P  encourages  the  grantee  organization  to 
forward  a  set  of  preliminary  materials 
which  might  include  an  introduction  to 
the  U.S.  system  of  government, 
American  notions  of  free  speech  and 
fieedom  of  the  press,  the  practices  of 
U.S.  broadcasters  and  other  background 
information  about  the  project.  E/P  will 
ask  the  participants  to  prepare  brief 
outlines  describing  their  own  particular 
interests  in  these  areas.  The  grantee 
institution  should  brief  the  American 
presenters  on  the  participants' 
backgrounds,  interests  and  concerns. 

Other  Program  Considerations 

Consultation  with  USIS  officers  in  the 
participating  countries  in  the 
development  of  the  project  proposal  is 
encouraged.  Letters  of  commitment  from 
participating  U.S.  and  African 
institutions  and  individuals  would 
enhance  a  proposal. 

USIA  also  encourages  the 
development  of  specialized  written 
materials  to  enhance  this  professional 
development  program.  USIA  is 
interested  in  organizations'  ideas  on 


how  to  "reuse"  specialized  materials  by 
providing  them  to  universities,  libraries 
or  other  institutions  for  use  by  a  larger 
audience.  If  not  already  available, 
glossaries  of  specialized  terms  might  be 
developed.  However,  please  note  that, 
according  to  current  USIA  regulations, 
materials  developed  with  USIA  funds 
may  not  be  distributed  in  the  United 
States. 

The  grantee  institution  should 
maximize  cost-sharing  in  all  elements  of 
the  project  and  seek  to  stimulate  U.S. 
private  sector  support,  including  from 
foundations  and  corporations. 

All  participants  will  be  covered  under 
the  terms  of  a  USI  A-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  USIA  directly  to  the  insurance 
company. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  Selection  of  a  grantee 
institution  is  based  on  the  substantive 
nature  of  the  program  proposal;  the 
applicant's  professional  capability  to 
carry  the  program  through  to  a 
successful  conclusion;  and  cost 
effectiveness,  including  in-kind 
contributions  and  the  ability  to  keep 
administrative  costs  at  a  minimum. 
USIA  will  consider  funding  up  to 
approximately  $145,000  for  the 
francophone  project,  and  up  to 
approximately  $135,000  for  the 
anglophone  project,  but  grants  awarded 
to  eligible  organizations  with  less  that 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Grant  applicants 
may  submit  a  proposal  to  mahage  both 
the  francophone  and  anglophone 
projects,  or  may  submit  a  proposal  to 
develop  only  one  of  these  programs.  If 
submitting  a  proposal  for  both  projects, 
the  applicant  should  be  careful  to  avoid 
duplication  of  costs. 

Applicants  must  submit  a 
comprehensive  fine  item  budget  for  the 
entire  program  based  on  the  specific 
guidance  in  the  Solicitation  Package. 
Applicants  must  provide  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
further  clarification,  applicants  may 
provide  optional,  separate  sub-budgets 
for  each  program  phase  or  activity  in 
order  to  facilitate  USIA  decisions  on 
funding.  USIA  will  consider  funding  the 
following  costs: 

1 .  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g.,  airport 
fees);  ground  transportation  costs. 

2.  Per  diem:  For  foreign  participants 
during  activities  in  the  United  States, 
organizations  have  the  option  of  using  a 
flat  rate  of  $140/day  or  the  published 
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Federal  Travel  Regulations  (FTR)  per 
diem  rates  for  individual  American 
cities. 

Note:  U.S.  institutional  staff  must  use  the 
published  FTR  per  diem  rates,  not  the  fault 
rate.  For  activities  overseas,  standard  Federal 
Travel  Regulations  per  diem  rates  roust  t>e 
used. 

3.  Escort-interpreters:  Interpretation 
for  U.S.-based  programs  (if  required)  is 
provided  by  the  State  Department's 
Language  Services  Division.  Typically, 
delegations  ranging  from  8-12 
participants  require  two  simultaneous 
interpreters  and  one  escort  oRicer.  Grant 
proposal  budgets  should  contain  a  flat 
S140/day  per  diem  rate  for  each  State 
Department  escort/interpreter,  as  well  as 
home-program-home  air  fare  of  $400  per 
interpreter  and  any  U.S.  travel  expenses 
during  the  program  itself.  Salary 
expenses  are  covered  centrally  and  are 
not  part  of  the  applicant's  budget 
proposal.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  during  travel  to  or  from 
their  home  country.  Interpreters  are  not 
available  for  U.S.-based  internship 
activities. 

4.  Book  and  cultural  allowances: 
Participants  are  entitled  to  a  one-time 
book  allowance  of  $50  plus  a  cultural 
allowance  of  $150  per  person  during 
programs  taking  place  in  the  United 
States.  U.S.  staff  do  not  receive  these 
beneHts.  Escort  interpreters  are 
reimbursed  for  actual  cultural  expenses 
up  to  $150.00. 

5.  Consultants:  Consultants  may  be 
used  to  provide  speciahzed  expertise  or 
to  make  prsWtitations.  Honoraria 
generally  should  not  exceed  $250/day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
contract(s)  should  be  included  in  the 
proposal. 

6.  Materials  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
USIA  reserves  the  rights  to  these 
materials  for  future  use. 

7.  Room  rentals,  which  generally 
should  not  exceed  $250/day. 

8.  One  working  meal  per  project,  foi 
which  per  capita  costs  may  not  exceed 
$5-$8  for  a  lunch  or  $14-$20  for  a 
dinner.  The  number  of  invited  guests 
may  not  exceed  the  number  of 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  Return  travel  allowance:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 


and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  E/P  would  be 
especially  interested  in  proposals  which 
demonstrate  a  program  vision  which 
goes  well  beyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  try  to  use  a  USIA 
grant  to  leverage  additional  funding 
from  other  sources  to  support  elements 
of  the  broader  program  plan. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  African  Affairs  and 
USIA  posts  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weiglit  in  the  proposal  evaluation: 

1.  Institutional  Reputation  and 
Ability:  Applicant  institutions  should 
demonstrate  their  potential  for 
excellence  in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  programs. 
If  an  appUcant  is  a  previous  USIA  grant 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts  will  be  considered. 
Relevant  substantive  evaluations  of 
previous  projects  may  also  be 
considered  in  this  assessment. 

2.  Project  Personnel:  The  thematic 
and  logistical  expertise  of  project 
personnel  should  be  relevant  to  the 
proposed  program.  Resumes  or  CV.s 
should  be  sununaries  which  are  relevant 
to  the  specific  proposal  and  no  longer 
than  two  pages  each. 

3.  Program  Planning:  A  detailed 
agenda  and  relevant  work  plan  should 


demonstrate  substantive  rigor  and 
logistical  capacity. 

4.  Thematic  Expertise:  Proposals 
should  demonstrate  the  organization's 
expertise  in  the  subject  area  which 
promises  an  effective  sharing  of 
information. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Cross-Cultural  Sensitivity  and  Area 
Expertise:  Evidence  should  be  provided 
of  sensitivity  to  historical,  lingttistic. 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  feasible.  The  proposal 
should  clearly  demonstrate  how  the 
grantee  institution  will  meet  program 
objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding  and  contribute  to 
maximimi  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  Overhead  and 
direct  administrative  costs  to  USIA 
should  be  kept  as  low  as  possible.  All 
other  it«ms  proposed  for  USIA  funding 
should  be  necessary  and  appropriate  to 
achieve  the  program's  objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  firom  the  prospective  grantee 
institution  and  its  partners. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  {without  USIA 
support)  which  ensures  that  USIA- 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Grantees  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubUshed 
language  will  not  be  binding.  Issuance 


of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  7, 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  March  8. 1995. 

Del]  Pendergrast, 

Deputy  Associate  Director,  EducatinnnI  nnd 
CulturtU  Affairs. 

|FR  Doc.  95-6254  Filed  3-15-95:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  Concerning 
GATS  Basic  Telecommunications 
Negotiations 

AGENCY:  Office  of  the  United  SUtes 
Trade  Representative. 
ACTION:  Request  for  comments 
concerning  commitments  to  be  sought 
in  negotiations  on  basic 
telecommunications  services  at  the 
World  Trade  Organization. 

SUMMARY:  The  Office  of  the  U.S.  Trade 
Representative  (USTR)  is  soliciting 
public  comment  on  the  requests  to  be 
made  to  U.S.  negotiating  partners  in  the 
Negotiating  Group  on  Basic 
Telecommunications  of  the  General 
Agreement  on  Trade  in  Services 
(GATS).  The  GATS  is  one  of  the 
Uruguay  Round  agreements 
administered  by  the  World  Trade 
Organization.  Interested  persons  are 
invited  to  submit  their  comments  on 
market-opening  commitments  that 
should  be  sou^t  in  the  basic 
telecommunications  sector  by  April  15, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Corbett.  Office  of  Services, 
Investment  and  Intellectual  Property, 
Office  of  the  United  States  Trade 
Representative,  at  (202)  395—4510  or 
Laura  B.  Sherman,  Office  of  the  General 


Counsel,  Office  of  the  United  States 
Trade  Representative,  at  (202)  395- 
3150. 

SUPPLEMENTARY  INFORMATION:  The 
Negotiating  Group  on  Basic 
Telecommimications  (NGBT)  was 
created  in  April  1994  by  the  Marrakesh 
Ministerial  Decision.  The  Decision 
states  that  "negotiations  shall  be  enteed 
into  on  a  voluntary  basis  with  a  view  to 
the  progressive  Uberalization  of  trade  in 
telecommimications  transport  networks 
and  services  within  the  framework  of 
the  G«ieral  Agreement  on  Trade  in 
Services"  (GATS).  The  NGBT  is 
responsible  for  holding  sectoral 
negotiations  on  basic 
telecommunications  services;  it  has  a 
deadline  for  completing  talks  hv  April 
30.  1996. 

The  United  States  is  in  the  process  of 
preparing  requests  for  market-opening 
commitments  from  other  coimtries 
participating  in  the  NGBT,  a  list  of 
which  is  attached.  These  requests  must 
be  submitted  by  the  end  of  April  1995. 

The  United  States  objectivo  in  the 
negotiations  is  to  obtain  levels  of 
openness  in  the  telecom  markets  of 
other  participants  equivalent  to  the  level 
in  the  United  States.  Interested  persons 
are  invited  to  submit  their  comments  on 
market-opening  commitments  that  the 
United  States  should  request  from 
participating  countries.  Such 
commitments  Ihay  include  wire  or 
wireless  communications,  regulatory 
schemes,  interconnection  issues,  foreign 
ownership  restrictions,  and  competition 
safeguards,  among  other  things. 

Comments  should  be  filed  no  later 
than  April  15, 1995.  Comments  must  be 
in  English  and  provided  in  twenty 
copies  to  Mr.  Wilham  Corbett,  Office  of 
Services,  Investment  and  Intellectual 
Property,  Office  of  the  United  States 
Trade  Representative,  600  1 7th  Street, 
Washington,  D.C.  20506. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  ComznUtee. 

Countries  Invohred  in  the  NGBT 

Argentina,  Austraha,  Canada,  Chile, 
Cuba,  Cyprus,  Dominican  Republic. 
France.  Germany,  Denmark,  United 
Kingdom.  Italy,  Ireland,  Sweden, 
Austria,  Finland,  Spain,  Greece, 
Portugal,  Netherlands,  Luxembourg, 
Belgium,  Egypt,  Hong  Kong,  Hungary. 
India,  Japan,  Mauritius,  Korea,  Mexico, 
Morocco,  New  Zealand,  Norway.  Slovak 


Republic  Switzerland,  Tunisia.  Turkey. 
United  States,  Brazil,  Brunei,  China. 
Chinese  Taipei,  Colombia,  Costa  Rica, 
Czech  Repubhc,  Ecuador,  El  Salvador, 
Guatemala,  Honduras.  Iceland. 
Indonesia,  Israel,  Jamaica,  Madagascar, 
Malaysia,  Mauritius,  Nicaragua. 
Pakistan,  Panama,  Philippines,  Poland, 
Romania.  Russian  Federation, 
Singapore,  Slovenia,  South  Africa, 
Thidland,  Trinidad  &  Tobago,  Uruguay. 
Venezuela. 

IFR  Doc  95-6473  Filed  3-15-95;  8:45  am] 
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Defense  Policy  Advisory  Committ^ 
for  Trade 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  closed  meeting.  The 
March  29, 1995  meeting  of  the  Defense 
Policy  Advisory  Committee  for  Trade 
will  be  closed  to  the  public. 

SUMMARY:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  any  trade 
agreements,  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 

DATES:  The  meeting  is  scheduled  for 
March  29,  1995,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pentagon,  Arlington,  Virginia, 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Parker,  Director  of 

Intergovernmental  Affairs,  Office  of  the 

United  States  Trade  Representative, 

Executive  Office  of  the  President.  (202) 

395-6120. 

Michael  Kantor, 

United  States  Tmde  Representative. 

IFR  Doc.  9.5-6472  Filed  3-15-95;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSINATION  RECORDS  REVIEW  BOARD 

TIME  AND  DATE:  10:00  a.m.,  March  24, 

1995. 

PLACE:  Massachusetts  State  House, 

Room  A-1,  Beacon  Street,  Boston,  MA 

02133. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Testimony  on  identification  and  location 
of  assassination  records  by:  Philip  H. 
Melanson.  Priscilla  Johnson  McMillan,  Carl 
Oglesby.  Dick  Russell,  and  Richard  Trask. 

2.  Board  discussion  on  finalizing  the 
proposed  interpretive  regulations  published 
for  public  comment  by  the  Assassination 
Records  Review  Board  in  the  Federal  Register 
on  February  8, 1995  (60  FR  7506,  Feb.  8. 
1995). 

3.  Update  by  representative  of  the  National 
Archives  and  Records  Administration 
(NARA)  on  the  President  John  F.  Kennedy 
Assassination  Records  Collection  at  NARA. 

4.  Staff  reports  on  upcoming  Board 
activities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  Samoluk,  Press  and  Public 
Affairs  Officer.  600  E  Street.  NW. 
'  Second  Floor,  Washington.  DC  20530. 
Telephone:  (202)  724-0088;  Fax:  (202) 
724-0457. 
David  G.  Marwell. 
Executive  Director. 

IFR  Doc.  95-6668  Filed  3-14-95;  2:35  pm) 
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BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR  COMMISSION 

ACTION:  Notice  of  Meeting 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  March  23, 1995. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  p.m. 
at  Rhode  Island  Historical  Society, 


Aldrich  House,  110  Benevolent  Street, 
Providence.  RI  for  the  following  reasons: 

1.  Presentation  from  City  of  Providence. 

2.  Report  by  Woonsocket  Ad-hoc 
Committee. 

3.  Commission  Business. 

4.  Other. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  R.  Pepper,  Executive  Director, 

Blackstone  River  Valley  National 

Heritage  Corridor  Commission,  One 

Depot  Square.  Woonsocket,  RI  02895. 

Tel.:  (401)  762-0250 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Nancy  Brittian, 
Acting  Executive  Director. 
[FR  Doc.  95-6683  Filed  3-14-95;  2:37  pml 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  March  21. 1995 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  March  23. 

1995  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  vdll  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-35:  Susan  Alter  on 

behalf  of  Susan  Alter  for  Congress 

Committee 
Advisory  Opinion  1994-36:  Susan  M.  Frank 

for  Science  Applications  International 

Corporation  (SAIC) 


Regulations: 
MCFL  revised  draft  final  rules;  Qualified 
Nonprofit  Corporations  (11  CFR  114.10) 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy. 

Administrative  Assistant. 

[FR  Doc.  95-6695  Filed  3-14-95;  3:30  pm) 

BILLING  CODE  671S-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-95-061 

TIME  AND  DATE:  March  30. 1995  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington.  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  To  consider  the  adoption  of  a  Strategic 
Plan  for  the  U.S.  International  Trade 
Commission — briefing  and  vote, 

5.  Outstanding  action  jackets;  None. 

In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  March  14. 1995. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  95-6618  Filed  3-14-95;  2:34  pm) 
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NATIONAL  SCIENCE  FOUNDATION 
National  Science  Board 

DATE  AND  TIME: 

March  23, 1995,  9:30  a.m.  Closed 

Session 
March  23, 1995,  3:30  p.m.  Open  Session 
March  24, 1995, 9:00  a.m.  Closed 

Session 

PLACE:  National  Science  Foundation. 
4201  Wilson  Boulevard.  Room  1235. 
Arlington,  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 


MATTERS  TO  BE  CONSIDERED: 

Thursday,  March  23, 1995 

Qosed  Session  (9:30  a.m.-ll:30 a  m.) 

— Minutes,  February  Meeting 
— NSF  Budget 

Thursday,  March  23, 1995 

Open  Session  (3:30  p.m.-S.OO  p.m.) 

— Presentation:  Returti  on  Investment  in 
Basic  Research 


— Minutes,  February  Meeting 
—Closed  Session  Agenda  Items  for  May 

Meeting 
— Chainnan's  Report 
—Director's  Report 
— NSB  Committee  Structure 
— Reports  from  Committees 
Friday,  March  24, 1995 
Closed  Session  (9:00  a.m.-l  l .00  a.m.) 
— Vannevar  Bush  Award 


— Alan  T.  Waterman  Award 

—NSF  Budget 

— Other  Business/ Adjourn 

Marta  Cehelsky, 

Executive  Officer. 

(FR  Doc.  95-6672  Filed  3-14-95;  2:36  pm) 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  281  and  282 

Hazardous  Waste:  Final  Approval  of  State 
Underground  Storage  Tank  Programs  in 
South  Dakota;  Final  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-6167-6] 

South  Dakota;  Final  Approval  of  State 
^  Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protet;tion 

Agency. 

ACTION:  Notice  of  final  determination  on 

State  of  South  Dakota's  application  for 

final  approval. 

SUMMARY:  The  State  of  South  Dakota  has 
applied  for  final  approval  of  its 
underground  storage  tank  program 
under  Subtitle  1  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  South  Dakota 
application  and  has  reached  a  final 
determination  that  South  Dakota's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus.  EPA  is  granting  final  approval  to 
South  Dakota  to  operate  its  program  in 
lieu  of  the  federal  program. 
EFFECTIVE  DATE:  Final  approval  for 
South  Dakota  shall  be  effective  at  1:00 
pm  Eastern  Time  on  May  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Zawacki.  Underground  Storage 
Tank  Program  Section.  U.S.  EPA,  Region 
8,  8HVVM-WM.  999  18th  Street.  Denver. 
Colorado  80202.  phone:  (303)  293-1665. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Program  approval  is  granted 
by  EPA  if  the  Agency  finds  that  the 
State  program:  (1)  Is  "no  less  stringent" 
than  the  Federal  program  in  all  seven 
elements,  and  includes  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)  (8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a).  42 
U.S.C.  6991c(a)). 

On  July  9,  1992,  South  Dakota 
submitted  an  application  for  "complete" 
program  approval  which  includes 
regulation  of  both  petroleum  and 
hazardous  substance  tanks.  The  State  of 
South  Dakota  established  authority  to 
implement  an  underground  storage  tank 
program  through  South  Dakota  Codified 
Law  34A-2-98  and  34A-2-99  and  the 
Administrative  Rules  of  .South  Dakota 


that  became  effective  November  30, 
1987. 

On  July  22. 1994.  EPA  published  a 
tentative  decision  announcing  its  intent 
to  grant  South  Dakota  final  approval. 
Further  background  on  the  tentative 
decision  to  grant  approval  appears  at  59 
FR  37455,  July  22. 1994.  Along  with  the 
tentative  determination,  EPA 
announced  the  availability  of  the 
application  for  public  comment  and 
provided  notice  that  a  public  hearing 
would  be  provided  if  significant  public 
interest  was  shown.  EPA  received  no 
request  for  a  public  hearing,  therefore,  a 
hearing  was  not  held. 

B.  Public  Comment 

The  EPA  received  one  comment  on 
the  tentative  determination  of  final 
approval  for  South  Dakota's  UST 
program.  The  commenter  asserted  that 
the  South  Dakota  leak  detection 
requirements  for  suction  piping 
appeared  to  be  less  stringent  than  the 
federal  requirements.  The  State  requires 
that  suction  piping  use  a  monthly 
monitoring  release  detection  method  or 
be  tightness  tested  at  least  every  three 
years.  The  State  does  not  require  release 
detection,  if  suction  piping  is  designed 
to  allow  the  contents  of  the  pipe  to 
drain  back  into  the  storage  tank  if  the 
suction  is  released.  EPA  believes  that 
the  State  implements  a  program  which 
meets  the  federal  objective  for  release 
detection  for  suction  piping. 

C.  Decision 

After  reviewing  the  public  comments 
on  the  State  application  and  program 
since  the  tentative  decision,  I  conclude 
that  South  Dakota's  application  for  final 
approval  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
Subtitle  I  of  RCRA.  Accordingly,  South 
Dakota  is  granted  final  approval  to 
operate  its  underground  storage  tank 
program  in  lieu  of  the  Federal  program. 
This  final  determination  to  approve  the 
South  Dakota  UST  program  does  not 
extend  to  "Indian  Country,"  as  defined 
in  18  U.S.C.  1151.  including  the 
following  "existing  or  former"  Indian 
reservations  in  the  State  of  South 
Dakota:  Cheyenne  River,  Crow  Creek. 
Flandreau.  Lake  Traverse  (Sisseton- 
Wahpeton).  Lower  Brule,  Pine  Ridge, 
Rosebud,  Standing  Rock,  and  Yankton. 
South  Dakota  now  has  the  responsibility 
for  managing  underground  storage  tank 
facilities  within  its  borders  and  carrying 
out  all  aspects  of  the  UST  program 
except  for  facilities  located  within 
"Indian  Country,"  where  EPA  will 
retain  regulatory  authority.  South 
Dakota  also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 
ripht  to  conduct  inspections  under 


section  9005  of  RCRA  42  U.S.C.  699ld 
and  to  take  enforcement  actions  under 
section  9006  of  RCRA  42  U.S.C.  6991e. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  su.spcnds  the  applicability  of 
certain  Federal  regulations  in  favor  of 
South  Dakota's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure, 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  7004(b).  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C.  6912(a).  6974(b).  and 
6991(c). 

Dated:  Februarj-  23.  1995. 
Kerrigan  Clough. 
Acting  Regional  Administrator. 
(FR  Doc.  95-6405  Filed  3-15-95;  8:45  ani| 
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40  CFR  Part  282 
[FRL-6167-5] 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  South 
Dakota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(RCRA),  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  Approval  to  states  to  operate 
their  underground  storage  tank 
programs  in  lieu  of  the  federal  program. 
40  CFR  part  282  codifies  EPA's  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
in:   "Ction  and  enforcement  authorities 


under  sections  9005  and  9006  of  RCR^ 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
modifies  in  part  282  the  prior  approval 
of  South  Dakota's  underground  storage 
tank  program  and  incorporates  by 
reference  appropriate  provisions  of  state 
statutes  and  regulations. 
DATES:  This  regulation  is  effective  Mav 
15,  1995,  unless  EPA  publishes  a  prior 
Federal  Register  notice  withdrawing 
this  immediate  final  rule.  All  comments 
on  the  codification  of  South  Dakota's 
underground  storage  tank  program  must 
be  reCfeived  by  the  close  of  business 
April  17.  1995.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register,  as  of 
May  15,  1995,  in  accordance  with  5 
U.S.C.  552(a). 

ADDRESSES:  Comments  may  be  mailed  to 
Jo  Taylor,  8HVVM-\VM.  Hazardous 
Waste  Management  Division. 
Underground  Storage  Tank  Program, 
U.S.  EPA  Region  8,  999-18th  Street, 
Suite  500,  Denver,  Colorado,  80202- 
2466.  Comments  received  by  EPA  may 
be  inspected  in  the  EPA  Library,  Suite 
144,  at  the  above  address  from  12:00 
p.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Taylor,  8H\VM-VVM,  Underground 
Storage  Tank  Program,  U.S.  EPA  Region 
8,  999-18th  Street,  Suite  500,  Denver, 
Colorado,  80202-2466.  Phone:  (303) 
293-1511. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  9004  of  the  Resource 
Conservation  and  Recoverv  Act  of  1976, 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
is  publishing,  simultaneously  a  Federal 
Register  document  announcing  its 
decision  to  grant  approval  to  South 
Dakota  elsewhere  in  this  issue  of  the 
Federal  Register.  Approval  will  be 
effective  on  May  15,  1995. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA.  42 
U.S  C.  6991d  and  6991e,  and  other 
applicable  statutory'  and  regulatory 
provisions.  Today's  nilemaking  codifies 
EPA's  approval  of  the  South  Dakota 
underground  storage  tank  program.  This 
codification  reflects  the  slate  program  in 


effect  at  the  time  EPA  grants  South 
Dakota  approval  under  section  9004(a), 
42  U.S.C.  6991c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  South  Dakota  program,  and 
EPA  is  not  now  reopening  that  decision 
nor  requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  stale.  By  codifying  the 
approved  South  Dakota  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in  South 
Dakota,  the  status  of  federally  approved 
requirements  of  the  South  Dakota 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  South 
Dakota  underground  storage  tank 
program  for  which  approval  has  been 
granted  by  EPA  will  be  incorporated  bv 
reference  for  enforcement  purposes. 

To  codify  EPA's  approval  of  South 
Dakota's  underground  storage  tank 
program,  EPA  has  added  §  282  91  to  title 
40  of  the  CFR.  Section  282.91 
incorporates  by  reference  for 
enforcement  purposes  the  States 
statutes  and  regulations.  Se«:tion  282.91 
also  references  the  Attorney  General's 
Statement.  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitle  I  of  RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e, 
and  other  applicable  statutory  and 
regulaton,'  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  South  Dakota 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.91  lists  those  approved  South 
Dakota  authorities  that  would  fall  into 
this  category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCYL\ 
subtitle  I  program  because  they  are 
"broader  in  scope"  than  subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope  "  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 


part  282.  Section  282.91  of  the 
codification  simply  lists  for  reffn-ni  e 
and  clarity  the  South  Dakota  st.it uiory 
and  regulatory  provisions  which  .nre 
"broader  in  scope"  than  the  fedt-r.il 
program  and  which  are  not,  then-lore, 
part  of  the  approved  program  b*>ing 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  KP.^; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  .iln-ady 
made,  published  el.sewhere  in  tins  issue 
of  the  Federal  Register,  to  approve  the 
South  Dakota  underground  storit^i-  tank 
program  and  thus  has  no  separ.iie  .-tfiMit. 
Therefore,  this  rule  does  not  require  .i 
regulatory  flexibility  analysis.  Thim. 
pursuant  to  section  605(bj  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  I  hereby  certify  that  this  r.ile  will 
not  have  a  significant  econoniii:  imp.ict 
on  a  substantial  number  of  small 
entities. 

Compliance  With  Fxoculive  Order 
12866 

The  Olfice  of  Management  ant!  Budget 
has  exempted  this  rule  from  the 
requirements  of  Se«:tion  6ofExiM  ;;tive 
Order  12H66. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reductio:)  Ail, 
44  U.S.C.  3501  et  Sfq..  Federal  ni^esicies 
must  consider  the  paperwork  burden 
imposed  by  any  information  retjue.st 
contained  in  a  proposed  or  fin-il  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  tlic 
regulated  community. 

List  of  Subjects  in  40  CFR  Fart  282 

Environmental  protection,  Il.i/.a,'dous 
substani  es.  Incorporation  by  reference. 
Intergovernmental  relations.  Stale 
program  approval.  Underground  sio^ge 
tanks,  Water  pollution  control 

Dated;  February  23.  1995. 
Kerrigan  Clough. 

A(  ting  nri;ional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  282  is  projxised 
to  be  amended  as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  i.il;ition  for  p.;  JK2 
continues  to  read  as  follows: 

Authority:  42  I  .St:  t.'tl2,  69911  .  I       :-! 
■ind  6991.-.' 


UMI 
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Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282. Ql  to  read  as  follows: 

§  282.91    South  Dakota  Stata-Administerad 
Program. 

(a)  The  State  of  South  Dakota  is 
approved  to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Ret:overy  Act  of  1976  (RCRA).  as 
amended,  42  U.S.C.  6991  et  seq.  The 
States  program,  as  administered  by  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources, 
was  approved  by  EPA  pursuant  to  42 
U.S.C.  6991c  and  part  281  of  this 
chapter.  EPA  approved  the  South 
Dakota  program  on  March  16.  1995  and 
it  was  effective  on  May  15,  1995. 

(bl  South  Dakota  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA.  42  U.S.C. 
6991d  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval.  South 
Dakota  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA.  42  U.S.C.  6991c. 
and  40  CFR  part  281.  subpart  E.  If  South 
Dakota  obtains  approval  for  the  revised 
requirements  pursuant  to  section  9004 
of  RCRA.  42  U.S.C.  6991c.  the  newly 
approved  statutory  and  regulatory 
provisions  will  be  added  to  this  subpart 
and  notice  of  any  change  will  be 
published  in  the  Federal  Register. 

(d)  South  Dakota  has  final  approval 
for  the  following  elements  submitted  to 
EPA  in  South  Dakota's  program 
application  for  final  approval  and 
approved  by  EPA  on  [insert  date  of 
publication).  Copies  may  be  obtained 
from  the  Underground  Storage  Tank 
Program.  South  Dakota  Department  of 
Environment  and  Natural  Resources. 
523  East  Capitol.  Pierre,  South  Dakota 
57.501. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C.  6991 
ei  seq. 

(A)  South  Dakota  Statutory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program. 
1995, 

(B)  South  Dakota  Regulatory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Progranj. 
1995. 


(ii)  The  following  statutes  are  part  of 
the  approved  state  program,  although 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
South  Dakota  Codified  Law.  Water 
Pollution  Control,  Chapter  34A-2. 
Sections  46  and  48,  Sections  72  through 
75.  Chapters  34A-10  and  34A-12. 

(iii)  The  following  statutory 
provisions  are  broader  in  scope  than  the 
federal  program,  are  not  part  of  the 
approved  program,  and  are  not 
incorporated  hy  reference  herein  for 
enforcement  purposes. 

(A)  South  Dakota  statutes  Annotated. 
Chapter  34A-2.  Section  100.  insofar  as 
it  applies  to  above  ground  stationary 
storage  tanks.  Section  102.  insofar  as  it 
applies  to  installation  of  above  ground 
stationary  storage  tanks.  Section  101. 
insofar  as  it  applies  to  corrective  action 
for  above  ground  stationary  storage 
tanks. 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  South  Dakota  on  June  17, 
1992.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  South  Dakota  to  EPA,  June  17. 1992. 
though  not  incorporated  byjeference.  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  complete  application  in 
October  1993,  though  not  incorporated 
by  reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  in  June  1992,  though  not 
incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VIII  and  the  South  Dakota 
Department  of  Environment  and  Natural 
Resources,  signed  by  the  EPA  Regional 
Administrator  on  February  23, 1995, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 


under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  etseq. 

3.  Appendix  A  to  part  282  is  amended 
by  adding  in  alphabetical  order  "South 
Dakota  "  and  its  listing. 

Appendix  A  to  Part  282— State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Regulations 


South  Dakohi 

(ii)  The  statiitcirv  pro\isinns  include  South 
Dakota  Statutes  .Vnnotatod.  Chapter  34A-2, 
.Soclinns  98  and  W  tincU-rproiind  Storf^e 
Tanks: 
Section  98     Indcrgmund  storage  tanks — 

Definitions. 
Section  99     I'ndcrground  storage  tanks — 

Adoption  of  Rules — Violation, 
(h)  The  regulator^-  provisions  include  State 
of  South  Dakota  Administrative  Rules, 
ChaptiT  74:03:28,  I'ndcrground  Storage 
Tanks.  Dtipartment  of  Environment  and 
Natural  Resources.  lune  24.  1992: 
Section  74:03:28:01     Definitions. 
Section  74:03:28:02     Performance  standards 

for  new  UJ>T  systems — (iencral 

requirements. 
.Section  74:03:28:03     Upgrading  of  existing 

L'ST  systems — General  requirements  and 

deadlines. 
.Section  74:03:28:04     Notification 

requirements  for  UST  systems. 
Section  74:03:28:05     Spill  and  overfill 

control. 
.Section  74:03:28:06    Operation  and 

maintenance  of  cathodic  protection . 
Section  74:03:28:07    Compatibility. 
Section  74:03:28:08     Repairs  allowed— 

general  requirements. 
.Section  74:03:28:09    Maintenance  and 

availability  of  records. 
.Section  74:03:28:10    Release  detection  for  all 

UST  systems — general  requirements  and 

deadlines. 
Section  74:03:28:11     Release  detection 

requirements  for  petroleum  UST 

systems. 
.Section  74:03:28:12     Release  detection 

requirements  for  pressure  piping. 
Section  74:03:28:13  Recordkeeping. 
Section  74:03:28:14     Release  notification 

plan. 
Section  74:03:2815    Reported  of  suspected 

releases. 
Section  74:03:28:16     Release  investigation 

and  confirmation. 
Section  74:03:28:17    Off-site  impacts  and 

source  investigation. 
.Section  74:03:28:18    General  requirements 

for  corrective  action  for  releases  from 

UST  s;«teins. 
SiKtion  74:03:28:19    Inihal  abatement 

requirements  and  procedures  for  releases 

from  UST  systems. 
Section  74:03:28:20    Fn?e  product  removal. 
Section  74:03:28:21     Adduional  site 

investigation  for  releases  from  UST 

systems.  *" 

.Section  74:03:28:22    .Soil  and  groundwater 

cleanup  for  releases  from  UST  systems 
.Section  74:03:28:23    Reporting  of  releases 

from  UST  sv.stems. 
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Section  74:03:28:28 

substance  relea 
Section  74:03:28:29 

from  use. 
Section  74:03:28:30 
Section  74:03:28:31 
Section  74:03:28:32 

requirements. 
Section  74:03:29:01 
Section  74:03:29:23 
Section  74:03:29:24 

rules. 


Reporting  of  hazardous 
ses  from  UST  systems. 
Temporary  removal 

Temporary  closure. 
Permanent  closure. 
Postclosure 

Applicability. 

Definitions. 

Financial  responsibility 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

N>friONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 7, 17. 37, 49,  and  52 
[FAR  Case  94-710] 

Federal  Acquisition  Regulation; 
Special  Contracting  Methods 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act). 
Sections  1022  and  1072  on  multiyear 
contracting;  Section  1074  on  the 
Economy  Act;  Sections  1503.  1504. 
1552,  and  1553  on  the  delegation  of 
procurement  functions  and 
determinations  and  decisions;  and 
Section  6002  on  contracting  functions 
performed  by  Federal  personnel.  This 
regulatory  action  is  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  May  15. 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW., 
Room  4037,  Washington,  DC  20405. 
Telephone:  (202)  501-4755. 

Please  cite  FAR  case  94-710  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ed  McAndrew.  Special  Contracting 
Team  Leader,  at  (202)  501-1474  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GSA  Building, 
Washington.  IX)  20405,  (202)  501-4755. 
Please  cite  FAR  case  94-710. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355)  (the  Act) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 


Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act.  and 
introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

FAR  Case  94-710 

This  notice  announces  FAR  revisions 
developed  under  FAR  case  94-710 
which  was  based  on  provisions  in  the 
Act  which  provided  for  multiple  awards 
under  certain  circumstances;  permitted 
civilian  agencies  to  enter  into  multiyear 
contracts  under  certain  circumstances; 
and  for  agencies  to  use  the  Economy  Act 
authority  to  acquire  supplies  and 
services  from  another  agency.  Other 
provisions  of  the  statute  were  minor  in 
nature  and  were  not  as  important  as  the 
aforementioned  provisions. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-710)  because  of  the  clarifying  and 
non-controversial  nature  of  the  rule.  If 
the  public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption,  above)  on  or  before 
April  17,  1995.  The  FAR  Council  will 
consider  such  requests  in  determining 
whether  a  public  meeting  on  this  rule 
should  be  scheduled. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  promulgation  of  this  policy  is 
expected  to  improve  access  to  the 
procurement  process  for  small  and 
disadvantaged  businesses,  and  to 
broaden  the  scope  of  competitive 
acquisitions  for  which  small  businesses 
may  be  eligible.  There  is  a  potential 
negative  impact  resulting  from 
consolidation  of  contract  requirements 
under  a  multiyear  contract;  however,  it 
is  expected  that  this  negative  impact 
could  be  mitigated  by  an  increase  in  the 
opportunities  for  small  businesses  to 
receive  subcontracts.  The  rule  will  place 
no  limit  on  small  businesses'  ability  to 
participate.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  for  the 
Small  Business  Administration. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 


will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  Case  94-710). 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseg. 

List  of  Subjects  in  48  CFR  Parts  1,  7, 17. 
37,  49  and  52 

Government  procurement. 
Dated:  March  9. 1995. 
Barry  Cohen, 

Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
J  994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1,  7, 17,  37,  49  and  52  be  amended 
as  set  forth  below: 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.  The  authority  citation  for  48  CFR 
Parts  1,  7.  17,  37.  49  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  1.601  is  revised  to  read  as 
follows: 

1.601    General. 

(a)  Unless  specifically  prohibited  by 
another  provision  of  law,  authority  and 
responsibility  to  contract  for  authorized 
supplies  and  services  are  vested  in  the 
agency  head.  The  agency  head  may 
establish  contracting  activities  and 
delegate  broad  authority  to  manage  the 
agency's  contracting  functions  in 
accordance  with  agency  procedures  to 
heads  of  such  contracting  activities. 
Contracts  may  be  entered  into  and 
signed  on  behalf  of  the  government  only 
by  contracting  officers.  In  some 
agencies,  a  relatively  small  number  of 
high  level  officials  are  designated 
contracting  officers  solely  by  virtue  of 
their  positions.  Contracting  officers 
below  the  level  of  a  head  of  a 
contracting  activity  shall  be  selected 
and  appointed  under  1.603. 

(b)  The  heads  of  two  or  more  agencies 
may  by  agreement — 

(1)  Delegate  acquisition  functions  and 
assign  acquisition  responsibilities  from 
one  agency  to  another  of  those  agencies 
or  to  an  officer  or  civilian  employee  of 
those  agencies;  or 
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(2)  Create  joint  or  combined  officers  to 
exercise  acquisition  functions  and 
responsibilities. 

PART  7— ACQUISITION  PLANNING 

3.  Section  7.103  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

7.103    Agency-head  responsibilities. 

***** 

(m)  Making  a  determination,  prior  to 
issuance  of  a  solicitation  for  advisory 
and  assistance  services  involving  the 
analysis  and  evaluation  of  proposals 
submitted  in  response  to  a  solicitation, 
that  a  sufficient  number  of  covered 
personnel  with  the  training  and 
capability  to  perform  an  evaluation  and 
analysis  of  proposals  submitted  in 
response  to  a  solicitation  are  not  readily 
available  within  the  agency  or  from 
another  Federal  agency  in  accordance 
with  the  guidelines  at  48  CFR  (FAR) 
37.204.  Covered  personnel  who  may  be 
paid  for  evaluation  or  analysis  are: 

(1)  An  employee  means  an  officer  or 
an  individual  who  is  appointed  in  the 
civil  service  by  one  of  the  following 
acting  in  an  official  capacity;  (i)  the 
President;  (ii)  a  Member  of  Congress; 
(iii)  a  member  of  the  uniformed  services; 
(iv)  an  individual  who  is  an  employee; 
(v)  the  head  of  a  government  controlled 
corporation;  or  (vi)  an  adjutant  general 
appointed  by  the  Secretary  concerned 
under  the  national  guard  (32  U.S.C. 
709(c)). 

(2)  A  member  of  the  Armed  Forces  of 
the  United  States. 

(3)  A  person  assigned  to  a  Federal 
agency  who  has  been  transferred  to 
another  position  in  the  competitive 
service  in  another  agency. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

4.  Subpart  17.1  is  revi.sed  to  read  as 
follows: 

Subpart  17.1— Multiyear  Contracting 
.Sec. 

17.101  Authority. 

17.102  Applicability. 

17.103  Definitions. 

17.104  Generdl. 

17.105  Policy. 
17.105-1     Uses. 
17.105-2    Objectives. 

17.106  Procedures. 
17.106-1     General. 
17.106-2     Solicitations. 
1 7.106-3    Special  procedures  applicable  to 

DoD.  NASA  and  the  Coast  Guard. 

17.107  Options. 

17.108  Congressional  notification. 

1 7. 1 09  Contract  clauses. 

17.101    Authority. 

This  subpart  implements  Section 
304B  of  the  Federal  Property  and 


Administrative  Services  Act  of  1949  (41 
U.S.C.  254c)  and  10  U.S.C.  2306b  and 
provides  policy  and  procedures  for  the 
use  of  multiyear  contracting. 

17.102  Applicability. 
For  DoD,  NASA,  and  the  Coast  Guard, 

the  authorities  cited  in  17.101  do  not 
apply  to  contracts  for  the  purchase  of 
supplies  to  which  40  U.S.C.  759  applies 
(information  resource  management 
supply  contracts). 

17.103  Definitions. 

Annual  funding  means  appropriations 
of  which  Congress  limits  obligational 
availability  to  a  single  fiscal  year. 

Cancellation  means  the  cancellation 
(within  a  contractually  specified  time) 
of  the  total  requirements  of  all 
remaining  program  years.  Cancellation 
results  when  the  contracting  officer  (a) 
notifies  the  contractor  of  nonavailability 
of  funds  for  contract  performance  for 
any  subsequent  program  year,  or  (b)  fails 
to  notify  the  contractor  that  funds  are 
available  for  performance  of  the 
succeeding  program  year  requirement. 

Cancellation  ceiling  means  the 
maximum  amount  that  the  contractor 
can  receive  in  the  event  that 
cancellation  occurs. 

Cancellation  charge  means  the 
amount  of  unrecoverod  costs  which 
would  have  been  recouped  through 
amortization  over  the  full  term  of  the 
contract,  including  the  term  cancelled. 

Multiple  year  contract,  as  used  in  this 
subpart,  means  a  contract  having  a  term 
of  more  than  one  year  regardless  of  the 
type  of  funding  that  applies. 

Multiyear  contract  means  a  contract 
for  the  purchase  of  supplies  or  services 
for  more  than  one,  but  not  more  than 
five,  program  years.  A  multiyear 
contract  may  provide  that  performance 
under  the  contract  during  the  second 
and  subsequent  years  of  the  contract  is 
contingent  upon  the  appropriation  of 
funds,  and  (if  it  does  so  provide)  may 
provide  for  a  cancellation  payment  to  be 
made  to  the  contractor  if  appropriations 
are  not  made. 

Multiyear  funding  means 
appropriated  funds  covering  more  than 
1  fiscal  year. 

No-year  funding  means  funding 
available  for  new  obligations  without 
regard  to  fiscal  year  and  until  the 
appropriation  is  either  exhausted  or 
otherwise  cancelled. 

Nonrecurring  costs  means  those 
production  costs  which  are  generally 
incurred  on  a  one-time  basis  and 
include  such  costs  as  plant  or 
equipment  relocation,  plant 
rearrangement,  special  tooling  and 
special  test  equipment,  preproduction 


engineering,  initial  spoilage  and  rework, 
and  specialized  work  force  training. 

Recurring  costs,  as  used  in  this 
subpart,  means  production  costs  that 
vary  with  the  quantity  being  produced 
such  as  labor  and  materials. 
(       Termination  for  convenience  means 
the  procedure  which  may  apply  to  any 
Government  contract,  including 
multiyear  contracts.  As  contrasted  with 
cancellation,  termination  can  be  effected 
at  any  time  during  the  life  of  the 
contract  (cancellation  is  effected 
between  fiscal  years)  and  can  be  for  the 
total  quantity  or  a  partial  quantity 
(whereas  cancellation  must  be  for  all 
subsequent  fiscal  years'  quantities). 

17.104  General. 

(a)  Multiyear  contracting  is  a  type  of 
multiple  year  contract  that  employs 
special  contracting  methods  to  acquire 
known  requirements  in  quantities  and 
total  cost  not  over  planned  requirements 
for  up  to  5  years  unless  otherwise 
authorized  by  statute,  even  though  the 
total  funds  uhimately  to  be  obligated 
may  not  be  available  at  the  time  of 
.contract  award.  This  method  may  be 
used  in  sealed  bidding  or  contracting  by 
negotiation. 

id)  Multiyear  contracting  is  a  flexible 
contracting  method  applicable  to  a  wide 
range  of  acquisitions.  The  extent  to 
which  cancellation  provisions  are  used 
in  multiyear  contracts  will  depend  on 
the  unique  circumstances  of  each 
contracting  action.  Accordingly,  for 
multiyear  contracts,  the  agency  head 
may  authorize  modification  of  the 
requirements  of  this  subpart  and  the 
clauses  at  48  CFR  (FAR)  52.217-2, 
Cancellation  Under  Multiyear  Contracts. 

17.105  Policy. 

17.105-1     Uses. 

(a)  The  contracting  officer  may  enter 
into  a  multiyear  contract  if — 

(1)  Funds  are  available  and  obligated 
for  the  contract,  for  the  full  period  of  the 
contract  or  for  the  first  fiscal  year  in 
which  the  contract  is  in  effect,  and  for 
the  estimated  costs  as,sociatedwith  any 
necessary  cancellation  of  the  contract; 
and 

(2)  The  head  of  the  contracting  agency 
determines  that — 

(i)  The  need  for  the  supplies  or 
ser\'ices  is  reasonably  firm  and 
continuing  over  the  period  of  the 
contract;  and 

(ii)  A  multiyear  contract  will  sene  the 
best  interests  of  the  United  States  by 
encouraging  full  and  open  competition 
or  promoting  economy  in 
administration,  performance,  and 
operation  of  the  agency's  programs,  and 

(3)  If  for  DoD,  NASA  or  the  Coast 
Guard — 


UMI 
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(i)  The  use  of  sueb  a  conlract  will 
result  in  substantial  savings  of  the  total 
estimated  costs  of  carrying  out  the 
program  through  annual  contracts: 

(it^  With  regard  to  paragraph  (aM2Hi) 
of  this  section,  the  minimum  need  to  be 
purchased  is  expected  to  remain 
substantially  unchanged  during  the 
contemplated  contract  period  in  terms 
of  production  rate,  procurement  rate, 
and  total  quantities; 

(iii)  There  is. a  stable  design  for  the 
supplies  to  be  acquired  and  the 
technical  risks  associated  with  such 
supplies  are  not  excessive;  and 

(iv)  That  the  estimates  of  both  the  cost 
of  the  contract  and  the  estimated  c-ost 
avoidance  through  the  use  of  a 
multiyear  contiact  are  realistic. 

(b)  Multiyear  contracting  may  be  used 
when  no-year,  annual,  multiple  year  or 
multiyear  funding  is  available. 

(c)  The  multiyear  contracting  method 
may  be  used  for  the  acquisition  of 
supplies  o»  services. 

(d)  If  funds  are  not  appropriated  to 
support  the  succeeding  years' 
requirements,  Ihe  agency  must  cancel 
the  contract. 

17.10&-2    OtijecUves. 

Use  of  muhiyeax  contracting  is 
encouraged  to  take  advantage  of  one  oi 
iTtore  of  the  following: 

(a)  Lower  costs. 

(b)  Enhancement  of  standardization. 

(c)  Reduction  of  administrative 
burden  in  the  placement  and 
administratioQ  of  contracts. 

(d)  Substantial  continuity  of 
production  or  performance,  thus 
avoiding  annual  startup  costs, 
preproduction  testing  costs,  make  ready 
expenses,  and  phaseout  costs. 

(e)  Stabilization  of  contractor  work 
forces. 

(f)  Avoidance  of  the  need  for 
establishing  and  "proving  out"  quality 
control  techniques  and  procedures  for  a 
new  contractor  each  year. 

(g)  Broadening  the  competitive  base 
with  opportunity  for  participation  by 
firms  not  otherwise  willing  or  able  to 
compete  for  lesser  quantities, 
particularly  in  cases  involving  high 
startup  costs. 

(h)  Provide  incentives  to  contrarti>rs 
(o  improve  productivity  through 
investment  in  capital  facilities, 
equipment,  and  advanced  technology. 

17.106    Procedures. 

17.106-1    General. 

(a)  SUahod  of  coatTTJCtin^.  The  natun- 
of  the  requirement  should  govern  the 
.selection  of  the  method  of  contracting, 
since  the  multiyear  procedure  is 
compatible  with  sealed  bidding. 


including  two-step  sealed  biddirvg.  and 
contract  negotiatitMV. 

(h)  Type  of  contract.  Given  the  longer 
performance  period  associated  with 
multiyear  acquisition,  consideration  in 
pricing  fixed-priced  contracts  should  be 
given  to  the  use  of  economic  price 
adjustment  terms,  profit  objectives 
comparable  with  contractor  risk, 
financing  arrangements  and  cash  flow 
requirements. 

(c)  Cancellation  procedures.  (1)  All 
program  years  except  the  first  are 
subject  to  cancellation.  For  each 
program  year  subject  to  cancellation,  the 
contracting  officer  shall  establish  a 
cancellation  ceiling.  Ceilings  must 
exclude  amounts  for  items  included  in 
prior  program  years.  The  contracting 
officer  shall  reduce  the  cancellation 
ceiling  for  each  program  year  in  dirw-i 
proportion  to  the  remaining 
requirements  subject  to  cancellation. 
For  example,  consider  that  the  total 
nonrecurring  costs  (see  48  CFF  (FAR) 
15.804-6)  are  estimated  at  ten  percent  of 
the  total  multiyear  price,  and  the 
percentages  for  each  of  the  program-year 
requirements  for  5-years  are  (i)  30  in  the 
first  year,  (ii)  30  in  the  second,  (iii)  20 
in  the  third,  |iv)  10  in  the  fourth,  and 
(v)  10  in  the  fifth.  The  cancellation 
percentages,  after  deducting  three 
percent  for  the  first  program  year,  would 
be  7,  4,  2.  and  1  percent  of  the  total 
price  applicable  to  the  second,  third, 
fourth.  M>d  fifth  program  years, 
respectively. 

(2)  In  determining  cancellation 
ceilings,  the  contracting  officer  must 
estimate  rea.sonable  preproduction  or 
startup,  labor  learning,  and  other 
noiuecurring  costs  to  be  incurred  by  an 
"average"  prime  contractor  or 
subcontractor  which  would  be 
applicable  to.  and  which  normally 
would  be  amortized  over,  the  items  or 
ser\ices  to  be  furnished  under  the 
multiyear  reqiirements.  Nonrecurring 
costs  include  such  costs,  where 
applicable,  as  plant  or  equipment 
relocation  or  rearrangement,  special 
tooling  and  special  test  equipment, 
preproduction  engineering,  initial 
rework,  initial  spoilage,  pilot  runs, 
allocable  portions  of  the  co.sts  of 
facilities  to  be  acquired  or  established 
for  the  conduci  of  the  work,  casts 
incurred  for  the  assembly  training  and 
triinsportation  of  a  speciaUzed  work 
force  to  and  from  the  job  site,  and 
unrealized  labor  learning.  Do  not 
include  anv  costs  of  labor  or  materials, 
or  other  expenses  (except  as  indicated 
in  this  paragraph),  which  might  be 
incurred  for  performance  of  subsequent 
program  year  requirements.  The  total 
esliniate  of  the  above  costs  must  then  be 
(.anqiareu  vvilh  the  best  esliiiiati:  of  the 


contract  cost  to  arrive  at  a  reasonable 
percentage  or  dollar  figure.  To  perform 
this  calculation,  the  contracting  officer 
shall  obtain  in-house  engineering  cost 
estimates  identifying  detailed  recurring 
and  nonrecurring  costs,  the  effet;t  of 
labor  learning. 

(3)  The  contracting  officer  shall 
establish  cancellation  dates  for  each 
program  year's  requirements  regarding 
produttion  lead  time  and  the  date  by 
which  funding  for  the.se  requirements 
can  reasonably  be  established.  The 
contracting  officer  shall  include  these 
dates  in  the  schedule,  as  appropriate. 

(d)  Cancellation  ceilings.  Cancellation 
ceilings  and  dates  may  be  revised  after 
issuing  the  solicitation  if  necessan..  In 
sealed  bidding,  the  contracting  officer 
shall  change  the  ceiling  by  amending 
the  solicitation  before  bid  opening.  In 
two-step  sealed  bidding,  discussions 
conducted  during  the  first  step  may 
indicate  the  need  for  revised  ceilings 
and  dates  which  may  be  incorporated  in 
step  two.  In  a  negotiated  acquisition, 
negotiations  with  offerors  may  provide 
information  requiring  a  change  in 
cancellation  ceilings  and  dates  before 
final  negotiation  and  contract  award. 

(e)  Funding/payment  of  cancellation 
charges.  If  cancellation  occurs,  the 
contractor  is  entitled  to  payment  (see 
the  clause  at  48  CFR  (FAR)  .■i2.217-2. 
Cancellation  Under  Multiyear 
Contracts). 

(f)  Presolicitation  or  pre-bid 
conferences.  To  ensure  that  all 
intere.sted  sources  of  supply  are 
thoroughly  aware  of  how  multiyear 
contracting  is  accomplished,  use  of 
presolicitation  or  pre-bid  conferences 
mav  be  advisable. 

(g)  Payment  limit.  The  contracting 
officer  shall  limit  the  Government's 
payment  obligation  to  an  amount 
available  for  contract  performance.  The 
contracting  officer  shall  insert  the 
amount  for  the  first  program  year  in  the 
contract  upon  award  and  modify  it  for 
successive  program  years  upon 
availability  of  funds. 

(h)  Termination  payment.  If  the 
conlract  is  terminated  for  the 
convenience  of  the  Government  in 
whole,  including  items  subject  to 
cancellation,  the  Government's 
obligation  shall  not  exceed  the  amount 
specified  in  the  schedule  as  available  for 
contract  performance,  plus  the 
cancellation  ceiling 

17.106-2    Solicitations. 

Solicitations  for  multiyear  contracts 
shall  reflect  all  the  factors  to  be 
considered  for  evaluation,  specifically 
including  the  following — 

(a)  The  requirements,  by  item  of 
suppl>  oi'  M-i  vii.ts, 


lui  uic- 


UMI 


(1)  First  program  year;  and 

(2)  Multiyear  contract  including  the 
requirements  for  each  program  year. 

(b)  Criteria  for  comparing  the  lowest 
evaluated  submission  on  the  first 
program  year's  requirement  to  the 
lowest  evaluated  submission  on  the 
multiyear  requirements. 

(c)  A  provision  that,  if  the 
Government  determines  before  award 
that  only  the  first  program  year 
requirements  are  needed,  the 
Government  may  evaluate  offers  and 
make  award  solely  on  the  basis  of  price, 
or  estimated  cost  and  fee,  offered  on  that 
year's  requirements. 

(d)  A  provision  specifying  a  separate 
cancellation  ceiling  (on  a  percentage  or 
dollar  basis)  and  dates  applicable  to 
each  program  year  subject  to  a 
cancellation  (see  17.106-1  (c)  and  (d)). 

(e)  A  statement  that  award  will  not  be 
made  on  less  than  the  first  program  year 
requirements. 

(0  Unless  Government  administrative 
costs  incident  to  annual  contracting  and 
administration  can  be  reasonably 
established,  they  shall  not  be  used  as  a 
factor  for  evaluation.  If  so  utilized,  their 
monetary  value  shall  be  set  forth  in  the 
solicitation. 

(g)  The  cancellation  ceiling  shall  not 
be  an  evaluation  factor. 

17.106-3    Special  procedures  applicable  to 
DoD,  NASA  and  the  Coast  Guard. 

(a)  Participation  by  subcontractors, 
suppliers  and  vendors.  In  order  to 
broaden  the  defense  industrial  base,  to 
the  maximum  extent  practicable — 

(1)  Multiyear  contracting  shall  be 
u.sed  in  such  a  manner  as  to  seek,  retain, 
and  promote  the  use  under  such 
contracts  of  companies  that  are 
subcontractors,  vendors  and  suppliers; 
and 

(2)  Upon  accrual  of  any  payment  or 
other  benefit  under  such  a  multiyear 
contract  to  any  subcontractor,  vendor,  or 
supplier  company  participating  in  such 
contract,  such  payment  or  benefit  shall 
be  delivered  to  such  company  in  the 
mo.st  expeditious  manner  practicable. 

(b)  Protection  of  existing  authority.  To 
the  extent  practicable,  multiyear 
contracting  shall  not  be  carried  out  in  a 
manner  to  preclude  or  curtail  the 
existing  ability  of  the  department  or 
agency  to — 

(1)  Provide  for  competition  in  the 
production  of  supplies  to  be  delivered 
under  such  a  contract;  or 

(2)  Provide  for  termination  of  a  prime 
contract  the  performance  of  which  is 
deficient  with  respect  to  cost,  quality  or 
schedule. 

(c)  Cancellation  or  termination  for 
insufficient  funding.  In  the  event  funds 
are  not  made  available  for  Ihe 


continuation  of  a  multiyear  contract 
awarded  using  the  procedures  in  this 
section,  the  contract  shall  be  cancelled 
or  terminated  and  payment  made 
from — 

(1)  Appropriations  originally  made 
available  for  ihe  performance  of  the 
contract  concerned; 

(2)  Appropriations  currently  available 
for  procurement  of  the  type  of  supplies 
concerned  and  not  otherwi.se  obligated; 
or 

(3)  Funds  appropriated  for  these 
payments. 

17.107  Options. 

Benefits  may  accrue  by  including 
options  in  a  multiyear  contract.  In  that 
event,  contracting  officers  must  follow 
the  requirements  of  subpart  17.2. 
Options  should  not  include — 

(a)  Charges  for  plant  and  equipment 
already  amortized,  nor 

(b)  Other  nonrecurring  charges  which 
were  included  in  the  basic  contract. 

17.108  Congressional  notification. 

(a)  Except  for  DoD,  NASA  and  the 
Coast  Guard,  a  multiyear  contract  which 
includes  a  cancellation  ceiling  in  excess 
of  $10  million  may  not  be  awarded  until 
the  head  of  the  agency  gives  written 
notification  of  the  proposed  contract 
and  of  the  proposed  cancellation  ceiling 
for  that  contract  to  the  Congress.  The 
contract  may  not  be  awarded  until  the 
thirty-first  day  after  the  date  of 
notification. 

(b)  For  DoD,  NASA,  and  the  Coast 
Guard,  a  multiyear  contract  which 
includes  a  cancellation  ceiling  in  e.xcess 
of  $100  million  may  not  be  awarded 
until  the  head  of  the  agency  gives 
uTitten  notification  of  the  proposed 
contract  and  of  the  proposed 
cancellation  ceiling  for  that  contract  to 
the  Committees  on  Armed  Services  and 
on  Appropriations  of  the  Senate  and 
House  of  Representatives.  The  contract 
may  not  be  awarded  until  the  thirty-first 
day  after  the  date  of  notification. 

1 7.1 09    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  (FAR)  52.217-2, 
Cancellation  Under  Multiyear  Contracts, 
in  solicitations  and  contracts  when  a 
multiyear  contract  is  contemplated. 

(b)  Economic  price  adjustment 
clauses.  Economic  price  adjustment 
clauses  are  adaptable  to  multiyear 
contracting  needs.  When  the  period  of 
production  is  likely  to  warrant  a  labor 
and  material  costs  contingency  in  the 
contract  price,  the  contracting  officer 
should  normally  use  an  economic  price 
adjustment  clause  (see  48  CFR  (FAR) 
16.203).  When  contracting  for  services, 
the  contracting  officer — 


(1)  Shall  add  the  clause  at  48  CFR 
(FAR)  52.222-43,  Fair  Labor  Standards 
Act  and  Service  Contract  Act— Price 
Adjustment  (Multiyear  and  Option 
Contracts),  when  the  contract  includes 
the  clause  at  48  CFR  (FAR)  52.222-4 1 . 
Service  Contract  Act  of  1965; 

(2)  May  modify  the  clause  at  48  CFR 
(FAR)  52.222-43  in  overseas  contracts 
when  laws,  regulations,  or  international 
agreements  require  contractors  to  pay 
higher  wage  rates;  or 

(3)  May  use  an  economic  price 
adjustment  clause  authorized  by  48  CFR 
(FAR)  16.203  when  potential 
fluctuations  require  coverage,  and  are 
not  included  in  cost  contingencies 
provided  for  by  the  clause  at  48  LKR 
(FAR)  52.222-43. 

5.  Subpart  17.5  is  revised  to  read  as 
follows: 

Subpart  17.5— Interagency  Acquisitions 
Under  ttie  Economy  Act 

Sec. 

17.500  Scope  of  subpart. 

17..S01  Definition. 

17.502  General. 

17.503  Determination  requirements. 

1 7.504  Ordering  procedures. 

17.505  I'iivment. 

1 7.500  Scope  of  subpart 

(a)  This  subpart  prescribes  policies 
and  procedures  applicable  to 
interagency  acquisitions  under  the 
Economy  Act  (31  U.S.C.  1535).  The 
Economy  Act  also  provides  authoritv  for 
placement  of  orders  between  major 
organizational  units  within  an  agency. 
Procedures  for  such  intra-agency 
transactions  should  be  addressed  in 
agency  regulations. 

(b)  The  Economy  Act  applies  when 
more  specific  statutory  authoritv  does 
not  exist.  Examples  of  interagency 
acquisitions  to  which  the  Economy  Act 
does  not  apply  include  acquisitions 
from  required  sources  of  supplies 
prescribed  in  48  CFR  Part  8.  whic  h  have 
separate  statutorj'  authority. 

17.501  Definition. 
Interagfncy  acquisition  means  a 

procedure  by  which  an  agency  needing 
supplies  or  services  (the  requesting 
agency)  obtains  them  from  another 
agency  (the  servicing  agency). 

17.502  General. 

(a)  The  Economy  Act  may  not  be  used 
by  an  agency  to  circumvent  conditions 
and  limitations  imposed  on  the  use  of 
Government  funds  appropriated  for  the 
acquisition. 

(b)  .^c.quisitions  under  the  Econonn 
.*\ct  are  not  exempt  from  the 
requirements  of  48  CFR  (FAR)  part  7.. 
subpart  7.3.  Contractor  Versus 
Government  Performance. 
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(c)  The  Economy  Act  may  not  be  iiswl 
to  make  acquisitions  conflicting  with 
any  other  agency's  authority  or 
respoasibjliry  tfor  example,  that  of  the 
Adniiakstrator  of  General  Services  under 
the  Fecieral  Property  and  Administrative 
Services  Act); 

17.503    Deter ininatlon  requtremerrts. 

(a)  An  agency  may  place  orders  with 
another  agency  for  supplies  or  services 
that  the  servicing  agency  may  be  in  a 
position  or  equipped  to  supply,  render, 
or  obtain  by  contract  if  it  is  determined 
by  the  head  of  the  requesting  agency 
that— 

(1)  h  is  in  the  Government's  best 
interest  to  do  so,  and 

(2>That  the  ordered  supplies  or 
services  cannot  be  provided  by  contnK;t 
as  conveniently  or  cheaply  by  the 
requesting  agency  from  a  commerctaf 
enterprise. 

(b)  If  the  Economy  Act  order  requires 
contracting  action  by  the  servicing 
agency,  the  determination  shall  include 
a  finding  that  one  or  more  of  the 
following  circumstances  is  applicable — 

(1)  The  acquisition  is  appropriately 
made  under  an  existing  contract  of  the 
servicing  agency  to  meet  the 
requirements  of  the  servicing  agency  for 
the  same  or  similar  goods  or  services; 

(2)  The  servicing  agency  has 
capabilities  or  expertise  to  enter  into  a 
contract  for  such  goods  or  services 
which  is  not  available  within  the 
reuuesting  agency:  or 

(3)  The  servicing  agency  is 
specifically  authorized  by  law  or 
regulation  to  purchase  such  goods  or 
services  an  behaif  of  other  agencies. 

(c)  Determinations  shall  be  approved 
either  by  the  contracting  officer  of  the 
ret^esting  agency  with  authority  to 
contract  for  the  goods  or  services  to  be 
ordered,  or  by  another  official 
designated  by  agency  regulation  to  do 
so.  except  that  if  the  servicing  agency  is 
not  covered  by  the  Federal  Acquisition 
Regulation,  approval  of  the 
determination  may  not  be  delegated 
below  the  senior  procurement  exe<njtive 
of  the  requesting  agency. 

17.504    Ordering  procedures. 

(a)  Before  placing  an  Economy  Act 
order  for  supplies  or  services  from 
another  Government  agency,  the 
requesting  agency  shall  make  the 
determination  required  in  17.503.  The 
ser\icing  agency  may  require  a  copy  of 
the  determination  to  be  furnished  with 
the  order. 

(b)  The  order  may  be  placed  on  any 
fonw  or  document  that  is  acceptable  to 
both  agencies.  The  order  should 
include — 

( 1 1  A  description  of  the  sopplies  or 
services  required; 


[2]  Delivery  requirements; 

(:<)  A  funds  citation; 

(4)  A  payment  provision  (see  17.505): 
and 

(.S)  Acquisition  authority  as  may  be 
appropriate  (see  17.5G4(d)J. 

((.)  The  requesting  and  ser\icing 
agencies  should  agree  to  procedures  for 
the  resolution  of  disagreements  that  may 
arise  under  interagency  acquisitions, 
including,  in  af^ropriate  drciunstances. 
the  use  of  a  third-party  forum,  if  a  third 
party  is  proposed,  consent  of  the  third 
party  should  be  obtained  in  writing. 

(d)  When  an  interagency  acquisition 
requires  the  servicing  agency  to  award 
a  contract,  the  following  procedures 
apply: 

(1)  If  a  justification  and  approval  or  a 
determination  and  findings  (D&F)  (other 
than  the  requesting  agency's 
determination  required  in  17.502)  is 
required  by  law  or  regulation,  the 
servicing  agency  shall  execute  and  issue 
the  justification  and  approval  or  D&F. 
The  requesting  agency  sliall  furnish  the 
servicing  agency  any  information 
needed  to  make  the  justification  and 
approval  and  the  D&F. 

(2)  The  requesting  agency  shall  also 
be  responsible  for  furnishing  other 
assistance  that  may  be  necessary,  such 
as  providing  special  contract  terms  or 
other  requirements  that  must  comply 
with  any  condition  or  limitation 
applicable  to  the  funds  of  the  requesting 
agency. 

(3)  the  servicing  agency  is 
responsible  for  compliance  with  all 
other  legal  or  regulatory  requirements 
applicable  to  the  contract.  Including  (i) 
having  adequate  statutory  authority  for 
the  contractual  action,  and  (ii) 
complying  fully  with  the  competition 
requirements  of  48  CFR  part  6  (see 
6.002). 

(e)  Nonsponsoring  Federal  agencies 
Miav  use  a  Federally  Funded  Research 
and  Development  Center  (FFRDC)  only 
if  the  terras  of  the  FFRDC's  sponsoring 
agreement  permit  work  from  other  than 
a  sponsoring  agency.  Work  placed  with 
the  FFRDC  is  subject  to  the  acceptance 
by  the  sponsor  and  must  fall  within  the 
purpose,  mission,  general  scope  of 
effort,  or  special  competency  of  the 
FFRDC.  (See  48  CFR  (FAR)  35.017;  see 
also  48  CFR  (FAR)  6.302  for  pro<;edures 
to  follow  where  using  less  than  full  and 
open  competition).  The  nonsponsoring 
agency  shall  provide  to  the  spon.soring 
agency  necessary  documentation  that 
the  requested  work  would  not  place  the 
FFRDC  in  direct  competition  with 
domestic  private  industry. 

17.505    Payment 
(a)  Under  the  Economy  Act — 


( 1 )  The  servicing  agency  may  ask  the 
requesting  agency,  in  writing,  for 
advaixre  payment  for  all  or  part  of  I  lie 
estimated  cost  of  furnishing  the  su|)plies 
or  services;  or 

(2)  If  approved  by  the  servicing 
agency,  payment  for  actual  casts  may  be 
made  by  the  requesting  agency  after  the 
supplies  or  services  have  been 
furnished. 

(b)  If  advance  payment  is  made, 
adjustment  on  the  basis  of  actual  (.oMs 
shall  be  made  as  agreed  by  tlve  agencies. 

(c)  Bills  rendered  or  requests  for 
advance  payment  shall  not  be  subji'i  t  to 
audit  or  certification  in  advance  of 
payment. 

(d)  If  the  Economy  Act  order  requires 
contracting  action  by  the  servicing 
agency,  then  in  no  event  shall  the 
servicing  agency  require,  or  the 
requiring  agency  pay,  any  fee  or  charge 
in  exce.ss  of  the  actual  co.st  (or  estimated 
cost  if  the  actual  cost  is  not  known)  of 
entering  into  and  administering  thi- 
contract  or  other  agreement  under 
which  the  order  is  filled. 
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PART  37— SERVICE  CONTRACTING 

B.  Subpart  37.2  is  revised  to  read  .is 
follows: 

Subpart  37.2— Advisory  and  Assistance 
Services 

S.'i 

:t7.20()  ,Si.(»pu  of  subpart. 

:t7.2()l  Dnfinition. 

.■t7.;jn2  Exclusions. 

;t7.2()t  Policv-. 

37.204  Cuidnlines  for  (tctemuainj! 

avHilability  of  personnel. 

:)7.2n,=V  Q)r>tr<K;ting  officer  rcs{Kjnsit):liti.'s 

37.200    Scope  ot  subpart. 

This  subpart  prescribes  policii's  and 
procedures  for  acquiring  advisory  and 
assistan<:e  services  by  contract.  The 
subpart  regulates  these  contracts  with 
individuals  and  organizations  for  both 
personal  and  nonpersonal  servic  es. 

37.20t    Denmlion. 

Advison-  and  assistance  stfnirt^ 
means  the  following  services  when 
pronded  by  nongovernmental  soiin  ts— 

(a)  Management  and  professional ' 
support  services: 

(b>  Studies,  analyses  and  evaluations; 
and 

(c)  Engineering  and  technical  services. 

37.202    Exclusions. 

The  following  activities  and  programs 
are  excluded  or  exempted  from  the 
definition  of  advisory  or  assistance 
services: 

(a)  Routine  automated  data  prot;ess»ng 
and  telecommunications  services  unless 
such  services  are  an  integral  part  of  a 
contract  for  the  procurement  of  advisory 
and  assistance  ser\ices. 


(b)  Architectural  and  engineering 
services  as  defined  in  section  901  of  the 
Brooks  Architect-Engineers  Act  (40 
U.S.C.  541). 

(c)  Research  on  basic  mathematics  or 
medical,  biological,  physical,  social, 
psychological,  or  other  phenomena. 

37.203    Policy. 

(a)  The  acquisition  of  advisory  and 
assistance  services  is  a  legitimate  way  to 
improve  Government  services  and 
operations.  Accordingly,  advisor)'  and 
assistance  services  may  be  used  at  all 
organizational  levels  to  help  managers 
achieve  maximum  effectiveness  or 
ef;onomy  in  their  operations. 

(b)  Subject  to  37.205.  agencies  mav 
contract  for  advisory  and  assistance 
services,  when  essential  to  the  agency's 
misijion,  to — 

(1)  Obtain  outside  points  of  view  to 
avoid  too  limited  judgment  on  critical 
issues; 

(2)  Obtain  advice  regarding 
developments  in  industry-,  university,  or 
foundation  research; 

(3)  Obtain  the  opinions,  special 
knowledge,  or  skills  of  noted  experts; 

(4)  Enhance  the  understanding  of,  and 
develop  alternative  solutions  to, 
complex  issues; 

(3)  Support  and  improve  the 
operation  of  organizations;  or 

(6)  Ensure  the  more  efficient  or 
effective  operation  of  managerial  or 
hardware  systems. 

(c)  Advisory  and  assistance  .services 
shall  not  be — 

(1)  Used  in  performing  work  of  a 
policy,  decisionmaking,  or  managerial 
nature  which  is  the  direct  responsibility 
of  agency  officials; 

(2)  Used  to  bypass  or  undemiine 
personnel  ceilings,  pay  limitations,  or 
competitive  employment  procedures; 

(3)  Contracted  for  on  a  preferential 
t)asis  to  former  Government  employees; 

(4)  Used  under  any  circumstances 
specifically  to  aid  in  influencing  or 
enacting  legislation;  or 

(."))  Used  to  obtain  professional  or 
technical  advice  Which  is  readily 
available  within  the  agency  or  another 
Federal  agency. 

(d)  Limitation  on  payment  for 
advisory  and  assistonct  senict^s.  Except 
for  Federally-Funded  Research  and 
Development  Centers  as  provided  by 
Section  23  of  the  Office  of  Federal 
Pro<:urement  Policy  (OFPP)  Act,  (41 
U.S.C.  419)  as  amended,  contractors 
may  be  paid  for  services  to  conduct 
evaluations  or  analyses  of  any  aspect  of 
a  proposal  submitted  for  an  acquisition 
only  if — 

(1)  Neither  agency  personnel,  nor 
personnel  from  another  agency,  with 
adequate  training  and  (Uipabilities  to 


perform  the  required  proposal 
evaluation,  are  readily  available,  and; 
(2)  A  written  determination  is  made 
in  accordance  with  37.204. 

37.204    Guidelines  for  determining 
availability  of  personnel. 

(a)  As  required  by  37.203  for  each 
evaluation  or  analysis  of  proposals,  the 
head  of  an  agency  shall  determine  if 
sufficient  personnel  with  the  requisite 
training  and  capabilities  are  available 
within  the  agency  to  perform  evaluation 
or  analysis  of  proposals  submitted  for 
acquisitions. 

(b)  If,  for  a_s|>ecific  evaluation  or 
analysis,  such  personnel  are  not 
available  within  the  agency,  the  head  of 
the  agency  shall — 

(1)  Determine  which  Federal  agencies 
may  have  personnel  with  the  required 
training  and  capabilities;  and 

(2)  Consider  the  administrative  cost 
and  time  associated  with  conducting  the 
search,  the  dollar  value  of  the 

.  procurement,  other  costs,  such  as  travel 
costs  involved  in  the  use  of  such 
personnel,  and  the  needs  of  the  Federal 
agencies  to  make  management  decisions 
on  the  best  u.se  of  available  f)ersonnel  in 
performing  the  agency's  mission. 

(c)  If  the  supporting  agency  agrees  to 
make  the  required  personnel  available, 
the  agencies  shall  execute  an  agreement 
for  the  detail  of  the  supporting  agency's 
personnel  to  the  requesting  agency. 

(d)  If  the  requesting  agency,  after 
reasonable  attempts  to  obtain  personnel 
with  the  required  training  and 
capabilities,  has  been  unable  to  identify 
such  personnel,  the  head  of  the 
requesting  agency  may  make  the 
determination  required  by  37.203. 

37.205    Contracting  officer  responsibilities. 

The  contracting  officer  shall  ensure 
that  the  determination  required  in 
accordance  with  the  guidelines  at 
37.104  is  accomplished  prior  to  issuing 
a  solicitation. 

PART  49— TERMINATION  OF 
CONTRACTS 

49.603-1  through  49.603-4    [Amended] 

7.  Sections  49.603-l(b)(7)(i),  49.603- 
2(b)(8)(i),  49.603-3(b)(7)(i).  and  49.603- 
4(b)(4)(i))  are  amended  by  removing  the 
phrase  ",  and  regulations  made 
implementing  10  U.S.C.  2382,  as 
amended,  and  any  other"  and  inserting 
"any"  in  its  place. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.217-1    [Reserved] 

8.  Set:tion  52.217-1  is  removed  and 
reserved. 


9.  Section  52.217-2  is  amended  by 
revising  the  se<:tion  heading,  the 
introductory'  text,  the  clause  heading, 
paragraphs  (a),  (d),  (0(1)  and  (4),  (g)(1) 
and  (3),  (h),  and  (i).  and  by  removing 
Alternatf'  /to  read  as  follows: 

52.21 7-2    Cancellation  Under  Multiyear 
Contracts. 

As  prescribed  in  17.109,  insert  the 
following  clause. 

CANCELLATION  liNDER  Ml'LTiYEAR 
CONTRACT.S  (XXX  1995) 

(a)  Cancellation,  as  used  in  this  clau.sn, 
means  that  the  Covpmmenf  is  cancelling  its 
requirements  for  all  supplies  or  services  in 
program  years  subsequent  to  that  in  which 
notice  of  cancel  lation  is  provided. 
Cancellation  shall  occur  by  the  date  or  within 
the  time  period  specified  in  the  Schedule, 
unless  a  later  date  is  agreed  to.  if  the 
Contracting  Officer  (1)  notifies  the  Contractor 
that  funds  are  not  available  for  contract 
performance  for  any  subsequent  program 
year,  or  (2)  fails  to  notify  the  Contrartor  that 
hmds  are  available  for  perfomiance  of  the 
succeeding  program  year  requirement 
***** 

(d)  The  cancellation  charge  will  cover  only 
(1)  costs  (i)  incurred  by  the  prime  Contractor 
and/or  subcontractor,  (ii)  reasonably 
necessary  for  performance  of  the  contract, 
and  (iii)  that  would  have  been  equitably 
amortized  over  the  entire  multiyear  contract 
period  but,  ijecause  of  the  cancellati«m.  arc 
not  so  amortized,  and  (2)  a  reasonable  pnifit 
or  fee  on  the  costs. 
**■*•» 

(0*  •  • 

(i)  Kcasiinablc  nonrecurring  costs  (see  F,^R 
subpart  15.8)  which  are  applicable  to  and 
normally  would  have  been  amortized  in  all 
supplies  or  scr\ices  which  are  multiyear 
requirements: 
*         •         *         •         • 

(4)  Oists  not  amortized  solely  becairso  the 
cancellation  had  precluded  anticipated 
benefits  of  Contractor  or  subcontractor 
learning. 

(ft)*   *   • 

(1)  L^ibor.  material,  or  other  expenses 
incurred  by  the  Contractor  or  sul)contraf  tors 
for  performance  of  the  cancelled  work; 

***** 

(U)  Anticipated  profit  or  unearned  fee  on 
the  cancelled  work:  or 

***** 

(h)  This  contract  may  include  an    Option" 
clause  with  the  period  for  exercising  the 
option  limited  to  the  date  in  the  contract  for 
notification  that  funds  are  available  for  the 
next  succeeding  program  year.  If  so.  the 
Contractor  agrees  not  to  include  in  option 
quantities  any  costs  of  a  startup  or 
nonrecurring  nature,  that  have  been  hilly  set 
forth  in  the  contract.  The  Contractor  further 
agrees  that  the  option  quantities  will  reflect 
only  those  recurring  costs,  and  a  reasoiiable 
profit  or  fee  necessary  to  furnish  the 
additional  option  quantities. 

(i)  Quantities  added  to  the  original  contract 
through  the  "Option"  clause  of  this  contract 
shall  be  included  in  the  quantity  cancelled 
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for  the  purpose  of  computing  allowable 
cancellation  charges. 
(End  of  clause) 

|FR  Doc.  95-6438  Filed  3-15-95;  8:45  ami 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6, 16  and  52 

[FAR  Cas«  94-711] 

Federal  Acquisition  Regulation;  Task 
and  Delivery  Order  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  Federal  Acquisition 
Regulations  (FAR)  to  implement  the 
statutory  requirements  of  the  Federal 
Acquisition  Streamlining  Act  with 
regard  to  task  and  delivery  order 
>  contracts.  This  regulatory  action  is 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30.  1993. 
DATES:  Comment  Due  Date:  Comments 
should  be  submitted  on  or  before  May 
15,  1995  to  be  considered  in  the 
formulation  of  a  final  rule. 

Public  Meeting:  A  public  meeting  will 
be  held  on  April  13. 1995.  at  1:00  p.m. 

Oral/Written  Statements:  Views  to  be 
presented  at  the  public  meeting  should 
be  sent,  in  writing,  to  the  FAR 
Secretariat,  at  the  address  given  below, 
not  later  than  April  10,  1995. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW, 
Room  4037.  Washington,  DC  20405, 
Telephone:  (202)  501-4755. 

The  public  meeting  will  be  held  at: 
General  Services  Administration 
Auditorium.  18th  &  F  Streets,  NW,  First 
Floor.  Washington,  DC  20405. 

Please  cite  FAR  case  94-711  in  all 
correspondence  related  to  this  ca.se. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ed  McAndrew,  Special  Contracting 
Team  Leader,  at  (202)  501-1474  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Set:retariat.  Room  4037.  GSA  Building, 


Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  94-711. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355)  (the  Act) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation. 

FAR  Case  94-711 

This  notice  announces  FAR  revisions 
developed  under  FAR  case  94-711 
which  implement  the  requirements  of 
sections  1004  and  1054.  of  the  Act.  Both 
of  these  sections  contain  statutory 
requirements  for  the  award  of  task  and 
delivery  order  contracts,  the  issuance  of 
orders  under  such  contracts  and  the 
award  of  such  contracts  for  advisory  and 
assistance  services. 

Public  Meeting.  The  FAR  Council  is 
interested  in  an  exchange  of  ideas  and 
opinions  on  this  rule.  For  that  reason, 
the  FAR  Council  is  conducting  a  series 
of  public  meetings.  A  public  meeting 
will  be  held  on  April  13.  1995,  to  enable 
the  public  to  present  its  views  on  this 
rule.  This  rule  will  only  be  discussed  at 
the  public  meeting  session.  Any 
subsequent  public  meetings  will  be 
devoted  to  other  revisions  to  the  FAR. 
The  public  is  encouraged  to  furnish  its 
views;  the  Council  anticipates  that 
public  comments  will  be  very  helpful  in 
formulating  final  rules. 

Persons  or  organizations  wishing  to 
make  presentations  will  be  allowed  10 
minutes  each,  provided  they  notify  the 
FAR  Secretariat  at  (202)  501-4755  and 
submit  written  statements  of  the 
presentation  by  April  10.  1995.  Persons 
or  organizations  with  similar  positions 
are  encouraged  to  select  a  common 
spokesman  for  presentation  of  their 
views.  This  meeting,  in  conjunction 
with  this  Federal  Register  notice 
soliciting  public  comments  on  the  rule, 
will  be  the  only  opportunity  for  the 
public  to  present  its  views. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
w  ithin  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq..' 
because  the  rule  may  result  in  more 
opportunities  for  small  businesses  to 
compete  for  awards  as  a  result  of  the 
multiple  award  preference.  There  is  a 
potential  negative  impact  resulting  from 
consolidation  of  contract  requirements 
under  a  task  or  delivery  order  contract; 
however,  it  is  expected  that  this 


negative  impact  could  be  mitigated  by 
an  increase  in  the  opportunities  for 
small  businesses  to  receive 
subcontracts.  Small  busines.ses  could 
also  form  joint  ventures  to  bid  on  larger 
contract  requirements.  An  Initial 
Regulator}'  Flexibility  Analysis  (IRl'A) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advo«uicy  for 
the  Small  Business  Administration. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  BOl ,  ef  seq.  (FAR  Ca.se  94-7 11). 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  A(  t  docs 
not  apply  because  the  propo.sed  (hangi-s 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirenii;nts, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  tlic 
public  which  require  the  approval  of  the 
Office  of  Management  and  BudgH  under 
44  U.S.C.  350\.etseq. 

List  of  Subjects  in  48  CFR  Parts  0,  1  (i 
and  52 

Government  procurement. 

D,\Uh\:  Marc  h  9,  1995. 

Barry  Cohen, 

Project  SUwn^cr  for  the  ImplpmenUitinn  of 
the  Federal  Acquisition  Streamlininf;  Ai  t  nl 

Therefore,  it  is  proposed  that  4H  i.YW 
Parts  6,  16  and  52  be  amended  as  set 
forth  below: 

PART  6— COMPETITION 
REQUIREMENTS 

1.  The  authority  citation  for  48  CFR 
Parts  6,  IB  and  52  continues  to  read  ns 
follows: 

Authority:  40  U.S.C.  486(c):  10  I   S C. 
(haptor  137:  and  42  l.'.S.C.  2473((,]. 

2.  Section  6.001  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

6.001    Applicability. 

***** 

(0  Orders  placed  against  task  order 
and  delivery  order  contracts  entered 
into  pursuant  to  48  CFR  (FAR)  part  16. 
subpart  16.5. 

PART  16-TYPES  OF  CONTRACTS 

3.  Section  16.500  is  added  to  re.ui  as 
follows: 

16.500    Scope  of  subpart 

This  subpart  prescribes  policies  ;iii(l 
procedures  for  making  awards  of 
indefinite  delivery  contracts  and 
establishes  a  preference  scheme  for 


making  multiple  awards  of  delivery 
order  contracts  and  task  order  contracts. 
This  subpart  does  not  limit  the  use  of 
other  than  full  and  open  competitive 
procedures  authorized  by  48  CFR  (FAR) 
part  6.  The  preference  scheme 
established  by  this  subpart  and  the 
limitations  on  the  use  of  contracts  for 
advisory  and  assistance  services  do  not 
apply  to  contracts  subject  to  the 
procedures  of  48  CFR  (FAR)  parts  36. 
38.  39  and  41. 

16.501    [Redesignated  and  amended] 

4.  Section  16.501  is  redesignated  as 
16.501-1  and  is  amended  by  removing 
paragraph  (c). 

5.  Section  16.501-2  is  added  to  read 
as  follows: 

16.501-2    Definitions. 

As  used  in  this  subpart — 

Advisory  and  assistance  services  has 
the  same  meaning  as  set  forth  in  48  CFR 
(FAR)  37.201. 

Delivery  order  contract  means  a 
contract  for  supplies  that  does  not 
procure  or  specify  a  firm  quantity  of 
supplies  (other  than  a  minimum  or 
maximum  quantity)  and  that  provides 
for  the  issuance  of  orders  for  the 
delivery  of  supplies  during  the  period  of 
the  contract. 

Task  order  contract  means  a  contract 
for  services  that  does  not  procure  or 
specify  a  firm  quantity  of  services  (other 
than  a  minimum  or  maximum  quantity) 
and  that  provides  for  the  issuance  of 
orders  for  the  performance  of  tasks 
during  the  period  of  the  contract. 

6.  Section  16.503  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  the  word  "specific",  and  by 
revising  paragraphs  {a)(2J  and  (b)  and 
adding  (a)(3)  and  (d)  to  read  as  follows: 

16.503    Requirements  contracts, 
(a)  •   *   * 

(2)  In  addition  to  other  required 
provisions  and  clauses,  a  solicitation  for 
a  requirements  contract  shall — 

(i)  Specify  the  period  of  the  contract 
including  the  number  of  options  and  the 
period  for  which  the  contract  may  be 
extended  under  each  option,  if  any; 

(ii)  Specify  the  maximum  quantity  or 
dollar  value  of  services  or  supplies  to  be 
acquired  under  the  contract: 

(iii)  Include  a  statement  of  work, 
specifications  or  other  description  that 
reasonably  describes  the  general  scope, 
nature,  complexity,  and  purpose  of  the 
supplies  or  services  to  be  acquired 
under  the  contract  in  a  manner  that  will 
enable  a  prospective  offeror  to  decide 
whether  to  submit  an  offer;  and 

(iv)  State  the  procedures  that  will  be 
used  in  issuing  orders. 

(3)  The  contract  may  specify 
maximum  or  minimum  quantities  that 


the  Government  may  order  under  each 
individual  order  and  the  maximum  that 
it  may  order  during  a  specified  period 
of  time. 

(b)  Application.  A  requirements 
contract  may  be  appropriate  for 
acquiring  any  supplies  or  services  when 
the  Government  anticipates  recurring 
requirements  but  cannot  predetermine 
the  precise  quantities  of  suppUes  or 
services  that  designated  Government 
activities  will  need  during  a  definite 
period.  Funds  are  obligated  by  each 
delivery  order,  not  by  the  contract  itself. 
•        •        •        •        • 

(d)  Limitations  on  use  of  requirements 
contracts  for  advisory  and  assistance 
services  in  excess  of  three  years  and 
$10,000,000.  (1)  Except  as  provided  in 
16.503(d)(2),  no  solicitation  may  be 
issued  for  a  requirements  contract  for 
adviijory  and  assistance  services  in 
excess  of  three  years  and  $10,000,000 
(including  all  options)  which  does  not 
provide  for  muhiple  awards,  unless  the 
head  of  the'agency  or  designee 
determines  in  writing  that  the  services 
required  are  so  unique  or  highly 
specialized  that  it  is  not  practicable  to 
award  more  than  one  contract. 

(2)  The  limitation  at  16.503(d)(1)  is 
not  applicable  to  the  acquisition  of 
supplies  or  services  that  includes  the 
acquisition  of  advisory  and  assistance 
services  if  the  head  of  an  agency  or 
designee  determines  that  the  advisory 
and  assistance  services  are  necessarily 
incident  to,  and  not  a  significant 
component  of,  the  contract. 

7.  Section  16.504  is  amended  in  the 
introductory  text  of  paragraph  (a)  bv 
removing  the  word  "specific",  and  by 
adding  paragraphs  (a)(4)  and  (c)  to  read 
as  follows: 

16.504    Indefinite-quantity  contracts. 

(a)  •  *  * 

(4)  In  addition  to  other  required 
provisions  and  clauses,  a  solicitation  for 
an  indefinite-quantity  contract  shall — 

(i)  Specif)'  the  period  of  the  contract 
including  the  number  of  options  and  the 
period  for  which  the  contract  may  be 
extended  under  each  option,  if  anv; 

(ii)  Specify  the  total  minimum  and 
maximum  quantity  or  dollar  value  of 
services  or  supplies  to  be  acquired 
under  the  contract; 

(iii)  Include  a  statement  of  work, 
specifications,  or  other  description,  that 
reasonably  describes  the  general  scope, 
nature,  complexity,  and  purpose  of  the 
supplies  or  services  to  be  acquired 
under  the  contract  in  a  manner  that  will 
enable  a  prospective  offeror  to  decide 
whether  to  submit  an  offer: 

(iv)  State  the  procedures  that  will  be 
used  in  issuing  orders: 


(v)  If  muhiple  awards  may  be  made, 
include  the  provision  at  48  CFR  (FAR) 
52.216-27.  Election  to  Award  Single  or 
Multiple  Task  Order  Contracts  or 
Delivery  Order  Contracts,  to  nofif>' 
offerors  that  more  than  one  contract  may 
be  awarded:  and 

(vi)  If  an  award  of  a  task  order 
contract  for  advisory  and  assistance 
services  in  excess  of  three  years  and 
$10,000,000  (including  all  options)  is 
anticipated,  include  the  provision  at  48 
CFR  (FAR)  52.216-28.  Notice  of  Intent 
to  Make  Multiple  Awards  Under  a  Task 
Order  Contract  for  Advisory  and 
Assistance  Services  That  Exceeds  Threo 
Years  and  $10,000,000.  unless  a 
deleriiiination  to  make  a  single  award  is 
made  under  16.504(c)(2)(i)(A). 
•        •        •        •        • 

(c)  Multiple  award  preference — (1) 
General  preference.  Except  for 
indefinite  quantity  contracts  for 
advisory  and  assistance  services  as 
provided  in  16.504(c)(2).  the  contracting 
officer  shall,  to  the  maximum  extent 
practicable,  give  preference  to  making 
multiple  awards  of  indefinite-quantity 
contracts  under  a  single  solicitation  for 
the  same  or  similar  suppUes  or  services 
to  two  or  more  sources.  In  making  a 
determination  as  to  whether  multiple 
awards  are  appropriate,  the  contracting 
officer  shall  exercise  sound  business 
judgment  as  part  of  acquisition 
planning.  Multiple  awards  should  not 
be  made  when — 

(i)  Only  one  contractor  is  capable  of 
providing  performance  at  the  level  of 
quality  required  because  the  supplies  or 
services  are  unique  or  highly 
specialized: 

(ii)  Based  on  the  contracting  officer's 
knowledge  of  the  market  and 
consideration  of  the  cost  to  the 
Government  of  administration  of 
multiple  contracts,  more  favorable  terms 
and  conditions,  including  pricing,  will 
be  provided  if  a  single  award  is  made; 

(iii)  The  nature  of  the  work  to  be 
performed  under  each  order  is  integrally 
related; 

(iv)  Making  multiple  awards  would  be 
inconsistent  with  other  provisions  of 
law; 

(v)  The  total  estimated  value  of  the 
contract  is  less  than  the  simplified 
acquisition  threshold;  or 

(vi)  The  contracting  officer  determines 
that  multiple  awards  would  not  be  in 
the  best  interests  of  the  Government. 

(2)  Contracts  for  advisory  and 
assistance  sen-ices,  (i)  Except  as 
provided  in  16.504(c)(2)(ii),  if  aji 
indefinite  quantity  contract  for  advisory 
and  assistance  services  will  not  exceed 
three  years  and  $10,000,000.  including 
all  options,  a  contracting  officer  need 
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not  give  preference  to  making  multiple 
awards.  If  an  indefinite  quantity 
contract  for  advisory  and  assistance 
services  is  to  exceed  three  years  and 
$10,000,000,  including  ail  options, 
multiple  awards  shall  be  made  unless — 

(A)  The  head  of  the  agency  or 
designee  determines  in  writing,  prior  to 
the  issuance  of  the  solicitation,  that  the 
services  required  under  the  task  order 
contract  are  so  unique  or  highly 
specialized  that  it  is  not  practicable  to 
award  more  than  one  contract; 

(B)  The  head  of  the  agency  or 
designee  determines  in  writing,  after  the 
evaluation  of  offers,  that  only  one 
offeror  is  capable  of  providing  the 
services  rftquired  nt  the  level  of  quality 
reouired;  or 

fC)  Only  one  offer  is  received. 

(ii)  The  requirements  of  16.504(c)(2)(i) 
are  not  applicable  to  the  acquisition  of 
supplies  or  services  that  includes  the 
acquisition  of  advisory  and  assistance 
services  if  the  head  of  an  agency  or 
designee  determines  that  the  advisory 
and  assistance  services  are  necessarily 
incident  to,  and  not  a  significant 
component  of,  the  contract. 

8.  Sections  16.505  and  16.506  are 
redesignated  as  16.506  and  16.505. 
respectively,  and  the  newly- 
rcdesignated  16.505  is  revised  and  the 
newly-redesignated  16.506  is  amended 
by  revising  the  heading  and  adding 
paragraphs  (f)  and  (g)  to  read  as  follows: 

16.505    Ordering.  ^ 

(a)  General.  (1)  When  placing  orders 
under  this  subpart,  a  separate  notice 
under  48  CFR  (FAR)  5.201  is  not 
required. 

(2)  The  ordering  officer  shall  ensure 
that  individual  orders  clearly  describe 
all  services  to  be  performed  or  supplies 
to  be  delivered.  The  ordering  officer 
shall  also  ensure  that  orders  are  within 
the  scope,  period,  or  maximum  value  of 
the  contract. 

(3)  The  contracting  officer  shall 
include  in  the  contract  Schedule  the 
names  of  the  activity  or  activities 
authorized  to  issue  orders. 

(4)  If  appropriate,  authorization  for 
placing  oral  orders  may  be  included  in 
the  contract  Schedule;  provided,  that 
procedures  have  been  established  for 
obligating  funds  and  that  oral  orders  are 
confirmed  in  writing. 

(5)  Orders  may  be  placed  by  written 
telecommunication  or  other  electronic 
means,  if  provided  for  in  the  contract. 

(6)  Orders  placed  under  indefinite- 
delivery  contracts  shall  contain  the 
following  information: 

(i)  Date  of  order. 

(ii)  Contract  number  and  order 
number. 

(iii)  Item  number  and  description, 
quantity,  and  unit  price. 


(iv)  Deliver)'  or  performance  date. 

(v)  Place  of  delivery  or  jjerformance 
(including  consignee). 

(vi)  Packaging,  packing,  and  shipping 
instructions,  if  any. 

(vii)  Accounting  and  appropriation 
data. 

(viii)  Any  other  pertinent  information. 

(7)  No  protest  under  48  CFR  (FAR) 
part  33  is  authorized  in  connection  with 
the  issuance  or  proposed  issuance  of  an 
order  under  a  task  order  contract  or 
delivery  order  contract  except  for  a 
protest  on  the  grounds  that  the  order 
increases  the  scope,  period  or  maximum 
value  of  the  contract. 

(b)  Orders  under  multiple  award  task 
or  delivery  order  contracts.  (1 )  Except  as 
provided  for  in  16.505(b)(2),  for  orders 
issued  under  multiple  delivery  order 
contracts  or  multiple  task  order 
contracts,  each  awardee  shall  be 
provided  a  fair  opportunity  to  be 
considered  for  each  order  in  excess  of 
$2,500.  In  determining  the  procedures 
for  providing  awardees  a  fair  * 
opportunity  to  be  considered  for  each 
order,  contracting  officers  shall  exercise 
broad  discretion  and  may  consider 
factors  such  as  past  performance, 
quality  of  deliverables,  cost  control, 
price,  cost,  or  other  factors  that  the 
contracting  officer,  in  the  exercise  of 
sound  business  judgment,  believes  are 
relevant  to  the  placement  of  orders. 
Such  procedures  need  not  comply  with 
the  competition  requirements  of  48  CFR 
(FAR)  part  6.  The  contracting  officer 
need  not  request  written  proposals  or 
conduct  discussions  with  multiple 
contractors  before  issuing  orders  unless 
the  contracting  officer  determines  such 
actions  to  be  necessary. 

(2)  Awardees  need  not  be  given  a  fair 
opportunity  to  be  considered  for  a 
particular  order  in  excess  of  $2,500  if 
the  contracting  officer  determines  that — 

(i)  The  agency  need  for  such  services 
or  supplies  is  of  such  urgency  that 
providing  such  opportunity  would 
result  in  unacceptable  delays; 

(ii)  Only  one  such  contractor  is 
capable  of  providing  such  services  or 
supplies  required  at  the  level  of  quality 
required  because  the  services  or 
supplies  ordered  are  unique  or  highly 
specialized; 

(iii)  The  order  should  be  issued  on  a 
sole-source  basis  in  the  interest  of 
economy  and  efficiency  as  a  logical 
follow-on  to  an  order  already  issued 
under  the  contract;  or 

(iv)  It  is  necessary  to  place  an  order 
to  satisfy  a  minimum  guarantee. 

(3)  Soliciting  offers  from  one  or  more 
awardees  under  a  multiple  award  task 
order  contract  or  delivery  order  contract 
shall  satisfy  the  "competing 


independently"  requirements  of  48  CFR 
(FAR)  15.804-3(b)(3). 

(4)  The  head  of  the  agency  shall 
designate  a  task  order  contract  and 
delivery  order  contract  ombudsman 
who  shall  be  responsible  for  reviewing 
complaints  from  contractors  on  task 
order  contracts  and  delivery  order 
contracts.  The  ombudsman  shall  review 
complaints  from  the  contractors  and 
ensure  that  all  contractors  are  afforded 
a  fair  opportunity  to  be  considered, 
consistent  with  the  procedures  in  the 
contract.  The  ombudsman  shall  be  a 
senior  agency  official  who  is 
independent  of  the  contracting  officer 
and  may  be  the  agency's  competition 
advocate. 

(c)  Limitation  on  ordering  period  for 
task  order  contracts  for  advisory  and 
assistance  services.  (1)  Except  as 
provided  for  in  16.505(c)(2),  the 
ordering  period  of  a  task  order  contract 
for  advisory  and  assistance  services, 
including  all  options  or  modifications, 
may  not  exceed  five  years  unless  a 
longer  period  is  specifically  authorized 
in  a  law  that  is  applicable  to  such  a 
contract.  Notwithstanding  the  five  year 
limitation  or  the  requirements  of  48  CFR 
(FAR)  part  6,  a  task  order  contract  for 
advisory  and  assistance  services  may  be 
extended  on  a  sole-source  basis  only 
once  for  a  period  not  to  exceed  six 
months  if — 

(i)  The  head  of  the  agency  or  designee 
determines  that  the  award  of  a  follow- 
on  contract  is  delayed  by  circumstances 
that  were  not  reasonably  foreseeable  at 
the  time  the  initial  contract  was  entered 
into;  and 

(ii)  The  extension  is  necessary  to 
ensure  continuity  of  services  pending 
the  award  of  the  follow-on  contract. 

(2)  The  limitation  on  ordering  period 
contained  in  16.505(c)(1)  is  not 
applicable  to  the  acquisition  of  supplies 
or  services  that  includes  the  acquisition 
of  advisory  and  assistance  services  if  the 
head  of  an  agency  or  designee 
determines  that  the  advisory  and 
assistance  services  are  necessarily 
incident  to,  and  not  a  significant 
component  of.  the  contract. 

16.506    Solicitation  provisions  and 
contract  clauses. 

***** 

(f)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  (FAR)  52.216- 
27.  Election  to  Award  Single  or  Multiple 
Task  Order  Contracts  or  Delivery  Order 
Contracts,  in  solicitations  for  task  or 
delivery  order  contracts  that  may  result 
in  multiple  contract  awards.  This 
provision  shall  not  be  used  for  advisory 
and  assistance  services  contracts. 

(g)  In  accordance  with 
16.504(a)(4)(vi).  the  contracting  officer 


shall  insert  the  provision  at  48  CFR 
(FAR)  52.216-28,  Notice  of  Intent  to 
Make  Multiple  Awards  Under  a  Task 
Order  Contract  for  Advisory  and 
Assistance  Services  That  Exceeds  Three 
Years  and  $10,000,000,  in  solicitations 
for  task  order  contracts  for  advisory  and 
assistance  services  that  exceed  three 
years  and  $10,000,000  (including  all 
options)  provided  that  no  determination 
is  made  under  16.504(c)(2)(i)(A). 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

9.  Section  52.216-18  is  amended  in 
the  introductory  text  by  removing 
"16.505(ar'  and  inserting  "16.506(a)"  in 
its  place,  and  revising  the  clause  date 
and  paragraphs  (b)  and  (c)  to  read  as 
follows: 

52.216-18    Ordering. 

•  •        *        *        • 

ORDERING  (XXX  1995) 

*  *         *         •         * 

(b)  All  delivery  orders  or  task  orders  arc 
subject  to  the  terms  and  conditions  of  this 
contract.  In  the  event  of  conflict  between  a 
delivery  order  or  task  order  and  this  contract, 
the  contract  shall  control. 

(c)  If  mailed,  a  delivery  order  or  task  order 
is  considered  "issued"  when  the  Government 
deposits  the  order  in  the  mail.  Orders  may  be 
issued  orally,  by  written 
telecommunications,  or  by  other  electronic 
means  only  if  authorized  in  the  Schedule. 
(End  of  clause) 

10.  Section  52.216-19  is  amended  by 
revising  the  section  heading, 
introductory  text  and  clause  heading 
and  date  to  read  as  follows: 


52.216-19    Order  LimitaUons. 

As  prescribed  in  16.506(b),  insert  a 
clause  substantially  the  same  as  follows 
in  solicitations  and  contracts  when  a 
definite-quantity  contract,  a 
requirements  contract,  or  an  indefinite- 
quantity  contract  is  contemplated: 
ORDER  LIMITATIONS  (XXX  1995) 


52.216-20    [Amended] 

11.  Section  52.216-20  is  amended  in 
the  introductory  text  by  removing 
"16.505(c)"  and  inserting  "16.506(c)"  in 
its  place,  revising  the  clause  date  to  read 
"(XXX  1995)".  and  in  the  first  sentence 
of  paragraph  (c)  by  removing  the  word 
"Delivery-". 

52.216-21    [Amended] 

12.  Section  52.216-21  is  amended  in 
the  introductory  text  by  removing 
"16.505(d)"  and  inserting  "16.506(d)" 
in  its  place;  in  the  clause  heading  by 
removing  the  date  "(APR  1984)"  and 
inserting  "(XXX  1995);"  in  the  second 
sentence  of  paragraph  (b)  by  removing 
the  word  "Delivery-";  and  in  the 
introductory  texts  of  Alternates  III  and 
IV  by  removing  the  phrase  "or  labor 
surplus  area"  and  revising  the  Alternate 
dates  to  read  "(XXX  1995)". 

52.216-22    [Amended] 

13.  Section  52.216-22  is  amended  in 
the  introductory  text  by  removing 
"16.505(e)"  and  inserting  "16.506(e)"  in 
its  place;  in  the  clause  heading  by 
removing  the  date  "(APR  1984)"  and 
inserting  "(XXX  1995)"  in  its  place;  and 
in  the  first  sentence  of  paragraph  (c)  by 
removing  the  word  "Deliver)'-". 

14.  Section  52.216-27  is  added  to 
read  as  follows: 


52.21 6-27    Election  to  Award  Single  or 
Multiple  Task  Order  Contracts  Or  Delivery 
Order  Contracts. 

As  prescribed  in  16.506(0,  insert  the 
following  provision: 

ELECTION  TO  AWARD  SINGLE  OR 
MULTIPLE  TASK  ORDER  CONTRACTS  OR 
DELIVERY  ORDER  CONTRACTS  (XXX  1995) 

The  Government  may  elect  to  award  a 
single  deliver)'  order  contract  or  task  order 
contract  or  to  award  multiple  task  order 
contracts  or  delivery  order  contracts  for  the 
same  or  similar  services  or  supplies  to  two 
or  more  sources  under  this  solicitation. 
(End  of  provision) 

15.  Section  52.216-28  is  added  to 
read  as  follows: 

52.216-28    Notice  of  Intent  to  Make 
Multiple  Awards  Under  a  Task  Order 
Contract  for  Advisory  and  Assistance 
Services  That  Exceeds  Three  Years  and 
$10,000,000. 

As  prescribed  in  16.506(g),  insert  the 
following  provision: 

NOTICE  OF  INTENT  TO  MAKE  MULTIPLE 
AWARDS  UNDER  A  TASK  ORDER 
CONTRACT  FOR  ADVISORY  AND 
ASSISTANCE  SERVICES  THAT  EXCEEDS 
THREE  YEARS  AND  SlO.000.000  (XXX  1995) 

The  Government  intends  to  award  multiple 
contracts  for  the  same  or  similar  advison-  and 
assistance  services  to  two  or  more  sources 
under  this  solicitation  unless  the 
Government  determines,  after  evaluation  of 
offers,  that  only  one  offeror  is  capable  of 
providing  the  ser\ices  at  the  level  of  quality 
required. 

(End  of  provision) 
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672 11915,  12149.  12152, 
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The 

Federal  Register: 

What  It  !• 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  (rf  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidehnes  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  procssing  cede: 

•6173 

I I  YES,  please  send  me  the  following: 


VitiM 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)-512-2250 


eop)M  ot  Th«  FMaral  R««ist«r-WlMt  H  to  and  Hew  To  U»t  II,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $_ 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

r~l  Check  Payable  to  the  Superintendent  of  Documents 

]-n 


(Company  or  Peisonal  Name) 


(PIcaac  type  or  print) 


(Additional  addreaa/anentioa  line) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


UMI 


(Puichaae  Order  No.) 

YES    NO 

May  wt  BMkc  yoor  naiBe/addreaa  available  to  othermailen?  I — I    LJ 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  aotke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  rmew<d  notice.  You  can 
learn  when  you  wiU  get  your  renewal  noUce  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  ofyour  labd  Of  j^uTHTi  in  r^  exomp/e: 


A  renewal  notice  will  be 
sent  approKimatciY  90  dayi 
befote  this  dae. 


APR  SMITH212J  DECV5  R 

JOHN  SMITH 

212  WUN  STREET 

FC«ESTVILLE  MD  20747 


•••••••••• 


**■••••••••••• ••••••••••••••I 

AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


A  renewal  nodce  will  be 
sent  approximately  90  days 
before  this  date. 

/ 

DECV5  R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-^9373. 

Td  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Td  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ontorl 

♦5468 


Superintendent  of  Documents  Subscrfptlon  Order  Fonm     Charga  your  ordor. 

It^matyl 


LJY tSj  please enlermy sut>scriptJons as foBows: 


To  fax  your  orders  (202)  512-2233 


.subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daity  onfy  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


Ondudes 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/attention  line 


For  privacy,  check  box  betow. 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Docunnents 

□  GPO  Deposit  Account    |    |    |    |    |    |~T~|-n 

□  VISA      □  MasterCard    I     I     I     I    J(expiration  date) 


street  address 


I   I   I   I   I   M   I   ITI 


City.  State.  Zip  code 


Thank  you  for  your  orderi 


Daytime  phone  including  area  code 


'Purchase  order  number  (optionaQ 


10/94 


Authorizing  signature 

MaB  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register.  Is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  linaing  aid  is  lOC'i/c/eO  '"  eatft  put>Ka<'On  nhicn  lisis 
f^ceiaJ  fleg/sfef  f»g<'  numoe's  Aiin  mc  uale  oi  pvbiicat"yn 
m  (he  FeOe'di  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Procaasing  Cod«: 

*5421 


I    I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  Iwx  below: 

G  IDo  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  (Theck  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


□  GPO  Deposit  Account                    |                  - 

□  VISA  □  MasterCard                      (expiration) 

IE  HI           m    Di 

(Street  address) 


(City.  State.  Zip  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


10/94 


( Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   jl£S,  enter  my  subscription(s)  as  follows: 


Ordar  ProcMsing  CodK 

*  6216 


Charge  four  order. 
lf»Easyl 


KiOi 


lb  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  FByment: 

I I  Check  Parable  to  the  Superintendent  of  Documents    < 

LJ  GPO  Deposit  Account        I    I    I 
LJ  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


]-n 


(Street  address) 


(City,  Stete.  ZIP  Code) 


(Daytime  phone  including  area  code) 


1  1  1  1  1  1  1  1  1  1       1      1 

1    1    1    Lr^...H^p.«.^...,            Ihankyoujor 

(Purchase  Order  No.) 

YES    NO 

Maj/  wt  huJm  yonr  mme/addreii  avaBable  to  tfctr  iMilefs?D   [J 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


(l'9S» 
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Microfiche 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regufatlons, 
comprMng  apprwiwlBty  200  voMnee 
and  revised  at  least  ortce  a  year  on  a 
quarterly  basis,  is  put>nsh«d  in  24x 
microfiche  format  and  the  current 
year's  voiumas  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Available... 


:--.  5i-M^.-^:." 


*5419 


.  >  Superiotendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  ^^— — ,r— g^p- 

D   YES,  enter  the  following  indicated  subscripUons  in  24x  microfiche  format:  '"''"  ^  y**"  *»^«"  ^^>  512-2233 

Federal  Register  (MFFR)  □  One  year  at  $433  each        Q  Six  months  at  $216  JO 

Code  of  Federal  Regulations  (CFRM5)     Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestk:  postage  and  handhng  and  is  sut^t  to 
change.  International  customers  please  add  25%. 


(Company  or  penonai  name) 


(Please  type  or  print) 


(Additiooal  address/attention  Mne) 


For  privKy,  check  box  below: 

Q  Do  not  make  my  name  available  (o  other  mailers 

v>iivai  ■mnw  oi  piynicnc 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        (    I    t    i    i    i  Tl "  D 

Q  VISA  Q  MasterCard 


(expiration) 


(Street  address) 


rmr 


I  N  M  I  I  I  |-n 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
Order  processing  code:  .5133  Charge  your  order. 

If*  easy! 

ications:  fo  fax  your  order*  and  lnqulrtM-(202)  S12-22S0 


Y  ll/dy  please  send  me  the  following  indicated  publi 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S'T^  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


.  Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Qieck  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I  I  I  I  I  l-D 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City.  SUte.  ZIP  Code) 
I ) 


(Daytime  phone  including  area  code) 

(Signanire) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


1   1   1   1   1   1   1   1   1   1   1       1   1   1   1   1   1   M 

Tkank  you  for  your  ttritrf 

(Credit  card  expiration  date) 

(R«v  12/91) 
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NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Rervised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Dociiments  Order  Form 

OtJer  Processing  Code: 

7296 


Charge  your  order 
It's  easy! 


k^j^_J 


To  fax  your  orders  (202)  512-2250 


□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  per  serial  name 
Additional  address/attention  line 
Street  address 

City.  State.  Zip  code 

.___ _:  J   :_ 

Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


QGPO  Deposit  Account 

.__  _i:~^'-n 

□  VISA     □  MasterCard     ! 

^  (expiratton  date) 

t                          ...            II 

1 

Thank  you  for  your  order! 


«94 


Authortzing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefing!  on  How  To  Usa  the  Federal  Register 

For  infbnnation  on  briefings  in  Washington,  DC,  and 
Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 
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Presidential  Documents 


Proclamation  6777  of  March  14,  1995 
National  Day  of  Prayer,  1995 


By  the  President  of  ttie  United  States  of  Ammca 

A  Prodamatioa 

Our  Nation  was  built  on  the  steadfast  foundation  of  the  prayers  of  our 
ancestors.  In  times  of  blessing  and  crisis,  stability  and  change,  thanksgiving 
and  repentance,  appeals  for  Divine  direction  have  helped  the  citizens  of 
the  United  States  to  remain  faithful  to  our  long-standing  commitment  to 
life,  liberty,  and  justice  for  all. 

This  reliance  on  spiritual  assistance  has  especially  characterized  times  of 
national  transition  and  uncertainty.  As  our  country  was  ravaged  by  the 
Civil  War,  Abraham  Lincoln  remarked,  "I  have  been  driven  many  times 
upon  my  knees  by  the  overwhelming  conviction  that  I  had  nowhere  else 
to  go."  And  vdth  him,  millions  of  slaves  cried  out  to  the  Almighty  for 
an  end  to  their  suffering. 

Abolitionist  Frederick  Douglass  said  this  about  the  spiritual  songs  sung 
on  the  plantations:  "Every  tone  was  a  testimony  against  slavery,  and  a 
prayer  to  God  for  deliverance  from  chains."  Since  that  time,  we  have  wit- 
nessed tremendous  improvements  in  relations  between  people  of  all  races 
and  backgrounds.  Indeed,  long  ago,  through  the  work  of  prayer  and  common 
effort,  and  with  the  inspiration  of  the  Creator,  we  began  to  turn  the  tide 
in  this  Nation  from  divisiveness  and  recrimination  toward  reconciliation 
and  healing. 

Let  us  not  forget  those  painful  lessons  of  our  past,  but  continue  to  seek 
the  guidance  of  God  in  all  the  affairs  of  our  Nation.  We  must  not  become 
complacent,  but  rather  press  onward  for  the  protection  of  the  vulnerable 
and  the  downtrodden.  In  the  words  of  President  Lincoln,  "it  behooves 
us  then  to  humble  ourselves  before  the  offended  Power,  to  confess  our 
national  sins  and  pray  for  clemency  and  forgiveness"  for  any  injustice  we 
perceive  in  our  midst.  May  we,  the  people  of  this  country,  set  a  steady 
course,  dedicated  to  respect  for  one  another  and  for  individual  freedom. 

The  Congress,  by  Public  Law  100-307,  has  called  on  our  citizens  to  reaffirm 
annually  our  dependence  on  Almighty  God  by  recognizing  a  "National  Day 
of  Prayer." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  4,  1995,  as  a  National  Day  of  Prayer. 
I  call  upon  every  citizen  of  this  great  Nation  to  gather  together  on  that 
day  to  pray,  each  in  his  or  her  own  manner,  for  God's  continued  guidance 
and  blessing. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  204. 211,  235,  251,  252, 
274a.  299, 316  and  334 

PNS  No.  1703-95] 

RIN  1115-nA081 

Delay  of  Effective  Date  for 
Establishment  of  Form  1-651,  Alien 
Registration  Receipt  Card,  as  the 
Exclusive  Form  of  Registration  for 
Lawful  Permanent  Resident  Aliens 

AGENCY:  Immigration  and  NaturaUzation 

Service,  Justice. 

ACTION:  Final  rule;  delay  of  effective 

dates. 

summary:  The  Immigration  and 
Naturalization  Service  ("the  Service")  is 
delaying  the  effective  date  of  a  final  rule 
previously  published  in  the  Federal 
Register  on  September  20, 1993,  at  58 
FR  48775-48780,  which  provided,  inter 
alia,  for  the  termination  of  the  validity 
of  the  Form  1-151,  Alien  Registration 
Receipt  Card. 

EFFECTIVE  DATE:  Effective  March  17, 
1995,  the  effective  date  for  the 
regulation  published  on  September  20, 
1993,  amending  8  CFR  Parts  204,  Zll, 
235,  251,  252,  274a,  299,  316,  and  334, 
is  delayed  until  March  20, 1,996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Casale,  Senior  Adjudications 
Officer,  Immigration  and  NaturaUzation 
Service,  Room  3214,  425  I  Street  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20, 1993,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  58  FR  48775-48780, 
establishing  the  Form  1-551,  Alien 
Registration  Receipt  Card,  as  the 
exclusive  form  of  registration  for  lawful 


permanent  residence,  and  terminating 
the  vahdity  of  the  old  Form  1-151,  Alien 
Registration  Receipt  Card.  In  addition, 
the  final  rule  provided  procedures  by 
which  a  lawful  permanent  resident  alien 
in  possession  of  a  Form  1-151  or  a  prior 
alien  registration  dociunent,  such  as  the 
Form  AR-3  or  AR-103,  could  replace 
these  documents  with  the  current  Form 
1-551.  The  effective  date  of  the 
amendments  to  8  CFR  part  264 
concerning  appUcation  procedures 
became  effective  on  October  20, 1993. 
The  final  rule  also  provided  that  the 
effective  date  for  the  removal  of 
references  to  the  Form  1-151  from  8  CFR 
parts  204,  211,  223,  235,  251,  252,  274a, 
299,  316,  and  334  would  be  September 
20, 1994,  on  which  date  the  vaUdity  of 
the  Form  1-151  would  officially 
terminate.  On  September  14, 1994,  the 
Service  pubUshed  a  final  rule  in  the 
Federal  Register  at  59  FR  47063,  which 
extended  the  validity  of  the  1-151  by 
delaying  the  effective  date  of  the 
amendments  to  8  CFR  parts  204,  211, 
223,  235,  251,  252, 274a,  299,  316, and 
334,  until  March  20, 1995.  This  rule 
further  extends  the  validity  of  the  1-151 
by  delaying  the  effective  date  of  the 
amendments  to  8  CFR  parts  204,  211, 
235,  251,  252,  274a,  299,  316,  and  334, 
until  March  20, 1996.  Delaying  the 
effective  date  of  the  amendment  to  8 
CFR  223  is  not  necessary  since, 
pursuant  to  a  final  rule  published  on 
January  11, 1994,  at  59  FR  1455-1466, 
that  part  no  longer  contains  a  reference 
to  Form  1-151. 

This  delay  in  the  effective  date  is 
necessary  in  order  to  minimize  the 
possibility  that  lawful  permanent 
resident  aliens  who  apply  for  either  a 
replacement  Form  1-551  card  or  for 
naturahzation  prior  to  March  20, 1995, 
as  a  result  of  the  1-151  replacement 
program,  will  not  have  had  their 
apphcations  adjudicated  before  their  old 
registration  cards  expire.  The  1-151 
replacement  program  will  terminate  on 
March  20, 1995.  Any  appUcation  for  a 
replacement  1-551  card  or  for 
natiuBlization  filed  by  the  bearer  of  a 
Form  1-151  or  prior  alien  registration 
docimient  after  that  date  will  not  be 
considered  as  having  been  filed 
pursuant  to  the  1-151  replacement 
program.  Applicants  who  wait  until 
after  March  20,  1995,  to  replace  their 
cards  or  to  apply  for  naturaUzation 
assimie  a  much  greater  risk  of  being 
inconvenienced  in  the  event  that  their 


apphcations  are  not  adjudicated  prior  to 
the  expiration  of  the  Form  1-151  on 
March  20,  1996.  Accordingly,  lawful 
permanent  resident  aliens  in  possession 
of  a  Form  1-151  or  prior  alien 
registration  dociunent  issued  before 
1979  who  have  not  already  applied  to 
replace  that  card  with  a  Form  1-551  or 
for  naturalization  are  urged  to  apply 
without  delay.  For  the  convenience  of 
the  public,  these  appUcation  forms  may 
be  ordered  by  telephone,  toU-free,  by 
calling:  1-800-755-0777. 

The  implementation  of  this  rule  as  a 
final  rule  is  based  upon  the  "good 
cause"  exception  found  at  5  U.S.C. 
553(b)(B)  and  (d)(3).  The  reason  for  the 
immediate  implementation  of  this  final 
rule  is  as  follows:  A  notice  and 
comment  period  for  a  proposed  rule  is 
impracticable  and  contrary  to  the  public 
interest.  Absent  an  extension  of  the 
validity  of  the  Form  1-151,  several 
aliens  who  have  appUed  for 
replacement  1-551  cards  or  for 
naturalization  pursuant  to  the  1-151 
replacement  program  would  no  longer 
have  valid  evidence  of  their  status  tdter 
March  20, 1995.  Accordingly,  this 
regulation  affords  a  benefit  rather  than 
a  burden  or  penalty  of  any  kind  on 
affected  persons. 

Dated:  March  10. 1995. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  95-6711  Filed  3-16-95;  8:45  am] 

BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  101  and  113 
[Docket  No.  92-201-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  General 
Requirements  for  Inactivated  Bacterial 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  include  a  general 
standard  requirement  for  inactivated 
bacterial  products  that  is  consistent 
with  the  general  standard  requirements 
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for  live  bacterial  products,  killed  virus 
vaccines,  and  live  virus  vaccines.  We 
are  also  including  criteria  and  test 
concerning  the  identity  of  master  seed. 
Finally,  the  amendment  provides  a 
choice  of  the  most  appropriate  test 
methods,  including  identity  tests,  for 
the  broad  range  of  inactivated  bacterial 
products  available  today.  The  final  rule 
is  necessary  to  update  the  current 
standards  and  provide  uniform,  relevant 
criteria  for  inactivated  bacterial 
products. 

EFFECTIVE  DATE:  April  17.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  E.  Facer,  Senior  Staff 
Veterinarian,  Animal  and  Plant  Health 
Inspection  Service,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  Veterinary  Biologies,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1228, (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  regulations  in 
9  CFR  part  113,  standard  requirements 
are  prescribed  for  the  licensing  of 
veterinary  biological  products.  A 
standard  requirement  consists  of 
specifications,  procedures,  and  test 
methods  which  define  the  standards  of 
purity,  safety,  potency,  and  efficacy  for 
a  given  type  of  veterinary  biological 
product. 

On  March  1,  1994,  we  published  in 
the  Federal  Register  (59  FR  9681-9682, 
E>ocket  No.  92-201-1)  a  proposal  to 
amend  the  regulations  by  revising 
§  113.100  to  include  the  relevant  criteria 
for  evaluation  of  the  purity,  safety,  and 
identity  of  inactivated  bacterial 
products.  In  addition,  we  proposed  to 
define  the  master  seed  concept  as  it 
applies  to  inactivated  bacterial 
products.  This  action  was  intended  to 
provide  specific  criteria  for  these 
inactivated  bacterial  products.  We  also 
proposed  to  move  certain  definitions 
from  §113.100  to  part  101. 

We  solicited  comments  on  our 
proposal  for  a  60-day  period  ending 
May  2, 1994.  We  received  one  comment 
by  that  date.  This  comment  was  from  a 
licensed  manufacturer  of  veterinary 
biological  products.  The  commenter's 
only  concern  was  about  the  manufacture 
of  inactivated  bacterial  products  for  fish. 

The  commenter  sought  clarification  of 
our  requirement  for  safety  tests  as 
proposed  in  §  113.100(b).  This 
requirement  states  that  each  bacterial 
product  shall  be  evaluated  in  mice  and/ 
or  guinea  pigs  with  the  exception  that, 
if  the  product  is  specific  for  poultry, 
then  the  safety  test  will  be  performed  in 
poultry.  The  commenter  suggested  that 
an  exception  similar  to  that  for  poultry 


should  be  considered  for  products 
specifically  intended  for  fish.  We  agree 
with  the  rationale  of  the  commenter 
because  it  would  be  more  appropriate  to 
evaluate  the  safety  of  a  biological 
product  intended  for  fish  in  an  aquatic 
species  than  in  a  mammalian  species.  In 
response  to  the  commenter,  we  have 
amended  the  proposal  by  adding  a  new 
paragraph  (b)(3)  in  §  113.100  concerning 
fish  and  including  other  aquatic  species 
or  reptiles  which  states:  "The  product  is 
recommended  for  fish,  other  aquatic 
species  or  reptiles.  In  such  instances, 
the  product  shall  be  safety  tested  in  fish 
or  other  aquatic  species  or  reptiles  as 
required  by  specific  Standard 
Requirement  or  Outline  of  Production 
for  the  product."  We  have  also  made  a 
slight  change  to  the  definitions  to  clarify 
the  fact  that  the  defined  products  are 
inactivated  bacterial  products. 

Therefore,  with  the  exception  of  the 
above  changes,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

There  are  currently  no  general 
requirements  for  inactivated  bacterial 
products  in  the  regulations.  However, 
approximately  30  percent  of  the  114 
currently  licensed  veterinary  biologies 
companies  manufacture  inactivated 
bacterial  products.  Many  of  these 
companies  are  considered  small  entities 
and  will  benefit  from  the  adoption  of 
this  rule.  The  benefits  of  the  rule 
include  increased  efficiency  and 
reduced  time  and  expense  in 
accomplishing  the  steps  toward 
licensure  of  an  inactivated  bacterial 
product.  These  benefits  will  be  realized 
because  of  ready  access  to  clear 
requirements,  uniformity  and 
consistency  in  product  development, 
and  the  alleviation  of  urmecessary  steps 
in  production  of  these  type  of  products. 
These  companies  should  not  experience 
any  additional  costs  above  those  which 
they  currently  incur  to  license  an 
inactivated  bacterial  product  as  a  result 
of  adoption  of  this  rule. 

Under  these  circumstances,  the 
Administrator  for  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects 

9  CFR  Part  101 

Animal  biologies. 
9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  parts  101  ad  113 
are  amended  as  follows: 

PART  101— DEFINITIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  Section  101.3,  is  amended  by 
adding,  at  the  end  of  the  section,  the 
following  definitions  to  read  as  follows: 

§  1 01 .3    Biological  products  and  related 
temns. 

***** 

(m)  Bacteria.  An  inactivated  bacterial 
product  consisting  of  an  antigenic 
suspension  of  organisms  or  particulate 
parts  of  organisms,  representing  a  whole 
culture  or  a  concentrate  thereof,  with  or 
without  the  unevaluated  growth 
products,  which  has  been  inactivated  as 
demonstrated  by  acceptable  tests 
UTitten  into  the  filed  Outline  of 
Production  for  the  product. 

(n)  Toxoid.  An  inactivated  bacterial 
product  which  consists  of  a  sterile, 
antigenic  toxin  or  toxic  growrth  product, 
which  has  resulted  from  the  growth  of 
bacterial  organisms  in  a  culture  medium 
from  which  the  bacterial  cells  have  been 
removed,  which  has  been  inactivated 
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without  appreciable  loss  of  antigenicity 
as  measured  by  suitable  tests,  and 
which  is  nontoxic  as  demonstrated  by 
acceptable  tests  vmtten  into  the  filed 
Outline  of  Production. 

(0)  Bacterin-toxoid.  An  inactivated 
bacterial  product  which  is  either: 

(1)  A  suspension  of  organisms, 
representing  a  whole  culture  or  a 
concentrate  thereof,  with  the  toxic 
growth  products  from  the  culture  which 
has  been  inactivated  without 
appreciable  loss  of  antigenicity  as 
measured  by  suitable  tests,  the 
inactivation  of  organisms  and  toxins 
being  demonstrated  by  acceptable  tests 
written  into  the  filed  Outline  of 
Production;  Provided,  That  it  shall 
contain  cellular  antigens  and  shall 
stimulate  the  development  of  antitoxin; 
or 

(2)  A  combination  product  in  which 
one  or  more  toxoids  or  bacterin-toxoids 
is  combined  with  one  or  more  baeterins 
or  one  or  more  bacterin-toxoids. 

(p)  Bacterial  extract.  An  inactivated 
bacterial  product  which  consists  of  the 
sterile,  nontoxic,  antigenic  derivatives 
extracted  from  bacterial  organisms  or 
from  culture  medium  in  which  bacterial 
organisms  have  grown. 

PART113-STANDAR0 
REQUIREMENTS 

3.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  217, 
2.51,  and  371.2(d). 

4.  In  §  113.100,  the  heading, 
introductory  paragraph,  and  paragraphs 
(a)  through  (d)  are  revised  to  read  as 
follows: 

§  113.100    General  requirements  for 
Inactivated  bacterial  products. 

Unless  otherwise  prescribed  in  an 
applicable  Standard  Requirement  or  in 
the  filed  Outline  of  Production,  an 
inactivated  bacterial  product  shall  meet 
the  applicable  requirements  in  this 
section. 

(a)  Purity  tests.  (1)  Final  container 
samples  of  completed  product  from 
each  serial  and  each  subserial  shall  be 
tested  fcH-  viable  bacteria  and  fungi  as 
provided  in  §113.26. 

(2)  Each  lot  of  Master  Seed  Bacteria 
shall  be  tested  for  the  presence  of 
extraneous  viable  bacteria  and  fungi  in 
accordance  with  the  test  provided  in 
§  113.27(d). 

(b)  Safety  tests.  Bulk  or  final  container 
samples  of  completed  product  from 
each  serial  shall  be  tested  for  safety  in 
young  adult  mice  in  accordance  with 
the  test  provided  in  §  113.33(b)  unless: 

(1)  The  product  contains  material 
which  is  inherently  lethal  for  mice. 


In  such  instances,  the  guinea  pig 
safety  test  provided  in  §  113.38  shall  be 
conducted  in  place  of  the  mouse  safety 
test. 

(2)  The  product  is  recommended  for 
poultry.  In  such  instances,  the  product 
shall  be  safety  tested  in  poultry  as 
defined  in  the  specific  Standard 
Requirement  or  Outline  of  Production 
for  the  product. 

(3)  The  product  is  recommended  for 
fish,  other  aquatic  species,  or  reptiles.  In 
such  instances,  the  product  shall  be 
safety  tested  in  fish,  other  aquatic 
species,  or  reptiles  as  required  by 
specific  Standard  Requirement  or 
Outline  of  Production  for  the  product. 

(c)  Identity  test.  Methods  of 
identification  of  Master  Seed  Bacteria  to 
the  genus  and  species  level  by 
laboratory  tests  shall  be  sufficient  to 
distinguish  the  bacteria  from  other 
similar  bacteria  according  to  criteria 
described  in  the  most  recent  edition  of 
"Bergey's  Manual  of  Systematic 
Bacteriology"  or  the  American  Society 
for  Microbiology  "Manual  of  Clinical 
Microbiology".  If  Master  Seed  Bacteria 
are  referred  to  by  serotype,  serovar. 
subtype,  pilus  type,  strain  or  other 
taxonomic  subdivision  below  the 
species  level,  adequate  testing  must  be 
used  to  identify  the  bacteria  to  that 
level.  Tests  which  may  be  used  to 
identify  Master  Seed  Bacteria  include, 
but  are  not  limited  to: 

(1)  Cultural  characteristics, 

(2)  Staining  reaction, 

(3)  Biochemical  reactivity. 

(4)  Fluorescent  antibody  tests, 

(5)  Serologic  tests, 

(6)  Toxin  typing, 

(7)  Somatic  or  flagellar  antigen 
characterization,  and 

(8)  Restriction  endonuclease  analysis. 

(d)  Ingredient  requirements. 
Ingredients  used  for  the  growth  and 
preparation  of  Master  Seed  Bacteria  and 
of  final  product  shall  meet  the 
requirements  provided  in  §  113.50. 
Ingredients  of  animal  origin  shall  meet 
the  applicable  requirements  provided  in 
§113.53. 
***** 

Done  in  Washington,  DC,  this  13th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  95-6648  Filed  3-16-95;  8:45  am) 

BILUNQ  CODE  3410-34-M 


9  CFR  Part  113 
[Docicet  No.  93-057-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Sampling  of 
Biological  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  number  of 
representative  samples  of  product  that  a 
firm  is  required  to  submit  to  the  Animal 
and  Plant  Health  Inspection  Service  for 
testing  at  the  National  Veterinary 
Services  Laboratories,  Ames,  Iowa.  The 
amendment  is  applicable  to  diagnostic 
test  kits  and  Master  Seeds  and  Cells, 
and  will  codify  provisions  which  are 
not  currently  in  the  regulations. 
EFFECTIVE  DATE:  April  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  E.  Pacer,  Senior  Staff 
Veterinarian,  Animal  and  Plant  Health 
Inspection  Service,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  Veterinary  Biologies,  4700 
River  Road,  Unit  148,  Riverdale,  MD 
20737-1228,  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  113 
contain  standard  requirements  for 
evaluating  veterinary  biological 
products  that  are  licensed  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  U.S.  Department  of 
Agriculture,  under  the  Virus-Serum- 
Toxin  Act  of  1913,  as  amended  by  the 
Food  Security  Act  of  1985.  Licenses  are 
required  to  show  that  biological 
products  are  pure,  safe,  potent,  and 
efficacious. 

Purity  and  identify  tests  are 
performed  by  the  licensee  and  the 
National  Veterinary  Services 
Laboratories  (NVSL)  on  master  seed(s) 
and  master  cell  stock(s)  used  in  the 
production  of  veterinary  biological 
products.  The  licensee  is  also  required 
to  perform  tests  on  the  completed 
veterinary  biological  product  for  purity, 
safety,  and  potency  as  prescribed  in  a 
filed  outline  of  production  or  applicable 
standard  .requirements  for  the  product 
in  accordance  with  §  113.5.  The 
licensee's  test  results  may  be  confirmed 
by  NVSL  personnel  using  representative 
biological  product  samples  that  the 
manufacturer  is  required  to  submit  to 
APHIS  in  accordance  with  §  113.3. 

Section  113.3  currently  provides 
licensees  and  permittees  with  criteria 
for  selection  and  submission  of 
veterinary  biological  products,  such  as 
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vaccines,  bacterins,  antiserums,  and 
toxoids  to  ^fVSL.  Section  113.3, 
however,  does  not  state  the  number  of 
samples  of  diagnostic  test  icits  and 
master  seeds  and  cells  required  by 
NVSL  for  product  evaluation.  These 
amendments  specify  that  a  minimum  of 
1  sample  of  a  diagnostic  test  kit,  10 
samples  of  bacterial  master  seeds,  13 
samples  of  viral  master  seeds,  and  36 
milliUters  of  master  cell  stocks  will  be 
required  for  evaluation  at  NVSL. 

Finally,  minor  editorial  changes  are 
made  in  §  113.309  to  reflect 
organizational  changes  within  APHIS. 

On  March  24,  1994,  we  published  in 
the  Federal  Register  (59  PR  13896- 
13897,  Docket  No.  93-057-1)  the 
proposal  to  amend  §  113.3. 

We  solicited  comments  for  a  60-day 
period  ending  May  23, 1994.  Two 
comments  were  received  by  that  date. 
Both  comments  were  from  licensed 
manufacturers  of  veterinary  biological 
products.  The  commenters  were  in  favor 
of  the  proposed  rule,  but  suggested 
certain  changes. 

The  first  commenter  felt  that  the  1 
milliliter  (ml)  sample  volume  for  master 
seeds  and  cells  was  too  restrictive  and 
suggested  that  a  volume  of  "1  ml  or 
larger"  be  specified  along  with  a 
minimum  total  volume.  Proposed 
paragraph  (c)  of  §  113.3  specified  that  "a 
minimum  individual  volume  of  1  ml 
shall  be  submitted."  The  proposed 
wording  thus  did  not  restrict  the  total 
volume  to  only  1  ml.  In  response  to  the 
commenter,  we  have  amended 
§  113.3(c)(3)  as  follows: 

Thirty-six  samples  of  at  least  1  ml  each  or 
six  samples  of  at  least  1  ml  each,  one  sample 
of  at  least  20  ml,  and  one  sample  of  at  least 
10  ml  of  Master  Cell  Stocks.  In  the  case  of 
Master  Cell  Stocks  which  are  persistently 
infected  with  a  virus,  an  additional  four 
samples  of  at  least  1  ml  each  are  required.  If 
these  f)ersistently  infected  cell  stocks  are 
intended  for  use  in  more  than  one  species, 
an  additional  two  samples  of  at  least  1  ml  are 
required  for  each  additional  species. 

The  second  commenter  requested 
clarification  regarding  diagnostic  test 
kits  when  the  final  product  packages 
contains  more  than  one  microtiter  test 
plate.  Several  diagnostic  test  kits  are 
designed  to  use  96-well  microtiter  test 
plates  or  12-  or  16-well  microtiter  test 
strips.  The  proposed  rule  (§  113.3(b)(7)) 
specified  the  submission  of  "two 
samples  of  diagnostic  test  kits"  as  a 
general  rule  and  "a  minimum  of  one 
diagnostic  kit"  in  the  preamble  of  the 
rule.  As  the  commenter  pointed  out, 
multiple  test  plates  or  test  strips  may  be 
packaged  together  with  other  test 
reagents  in  a  single  product.  In  the  case 
of  a  product  with  multiple  microtiter 
test  plates  or  test  strips,  APHIS  would 


not  need  to  test  all  of  the  test  plates  or 
test  strips  for  proper  evaluation  of  the 
product.  In  response  to  the  commenter, 
we  have  amended  §  113.3(b)(7)  and 
§  113.3(e)(1)  to  require  the  submission 
of  a  specified  numt)er  of  test  plates  or 
test  strips  along  with  all  other  test 
reagents  as  prescribed  in  a  filed  Outline 
of  Production  when  a  diagostic  test  kit 
contains  muhiple  microtiter  test  plates 
or  test  strips. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

There  are  currently  no  criteria  in  the 
regulations  which  specify  the  number  of 
samples  needed  by  NVSL  to  evaluate 
diagnostic  test  kits  and  Master  Seeds 
and  Cells.  Almost  all  of  the  114  Hcensed 
veterinary  biologies  companies 
currently  submit  samples  of  Master 
Seeds  and  Cells  to  NVSL  for  testing.  In 
addition,  at  least  25  of  these  companies 
produce  veterinary  diagnostic  test  kits 
and  submit  samples  of  them  to  NVSL  for 
testing.  Many  of  these  companies  would 
be  considered  small  entities.  This  rule 
will  benefit  these  entities  by  clarifying 
the  current  requirements. 

This  rule  will  reduce  the  licensees' 
time  and  expense  in  submitting  samples 
to  the  NVSL  by  specifying  the  number 
of  samples  required,  by  increasing  the 
uniformity  of  sample  submissions,  and 
by  allowing  for  more  efficient  handling 
of  samples  by  licensees  and  APHIS 
personnel.  In  addition,  this  amendment 
could  increase  revenues  for 
manufacturers  of  veterinary  diagnostic 
test  kits  by  allowing  them  to  return 
unrequested  samples  to  inventory  for 
sale. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform:  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 


in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  113  is 
amended  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  113.3,  paragraphs  (b)(7),  (b)(8) 
and  (b)(9)  are  revised,  paragraph  (b)(10) 
is  removed,  paragraph  (c)  is  revised,  and 
new  paragraphs  (d)  and  (e)  are  added  to 
read  as  follows: 

§  1 13.3    Sampling  of  biological  products. 

***** 

(b)  *  •  * 

(7)  Diagnostic  test  kits:  Two  samples 
of  diagnostic  test  kits.  The  licensee  or 
permittee  will  hold  one  of  these  selected 
samples  at  the  storage  temperature 
recommended  on  the  label  while 
awaiting  a  request  by  the  animal  and 
Plant  Health  Inspection  Service  to 
submit  the  additional  sample.  If 
submission  is  not  requested  by  the 
Animal  and  Plant  Health  Inspection 
Service,  the  additional  sample  may  be 
returned  to  the  serial  inventory  after  the 
serial  is  released.  In  the  case  of 
diagnostic  test  kits  in  which  final 
packaging  consists  of  multiple 
microtiter  test  plates  or  strips,  the 
licensee  or  permittee  may  submit  a 
specified  number  of  test  plates  or  strips 
along  with  all  other  test  reagents  as 
prescribed  in  a  filed  Outline  of 
Production  and  retain  a  similar  amount 
as  a  second  sample  for  submission  upon 
request.  When  the  initial  sample  is  not 
representative  of  final  packaging  by  the 
licensee  of  permittee,  e.g.,  does  not 
consist  of  all  the  microtiter  test  plates  or 
strips,  the  second  sample  is  not  eligible 
to  be  returned  to  serial  inventory  after 
the  serial  is  released. 

(8)  /Autogenous  biologies:  Ten  samples 
shall  be  selected  froiti  each  serial  of 
autogenous  biologic  that  exceeds  50 
containers.  No  samples,  other  than  those 


required  by  paragraph  (e)  of  this  section, 
are  required  for  a  serial  of  autogenous 
biologic  with  50  or  fewer  containers. 
(9)  Miscellaneous:  The  number  of 
samples  from  products  not  in  the 
categories  provided  for  in  paragraphs 
(b)(1)  through  (b)(8)  of  this  section  shall 
be  prescribed  in  the  filed  Outline  of 
Production  for  the  product. 

(c)  Prelicensing  and  Outline  of 
Production  changes:  Samples  needed  to 
support  a  hcense  application  or  a 
change  in  the  Outline  of  Production  for 
a  licensed  product  shall  be  submitted 
only  upon  request  from  the  animal  and 
Plant  Health  Inspection  Service.  Except 
for  miscellaneous  products  specified  in 
paragraph  (b)(9)  of  this  section,  the 
number  of  such  samples  shall  be  at  least 
one  and  one-half  times  the  number 
prescribed  for  such  product  in 
paragraph  (b)  of  this  section.  Samples  of 
Master  Seeds  and  Master  Cell  Stocks 
with  a  minimum  individual  volume  of 

1  ml  shall  be  submitted  as  follows: 

(1)  Ten  samples  of  Bacterial  Master 
Seeds. 

(2)  Thirteen  samples  of  viral  Master 
Seeds  or  nonviral  Master  Seeds 
requiring  cell  culture  propagation.  For 
Master  Seeds  isolated  or  passed  in  a  cell 
line  different  from  the  species  of 
intended  use,  an  additional  2  samples 
are  required  for  each  additional  species. 
For  Master  Seeds  grown  in  cell  culture 
and  intended  for  use  in  more  than  one 
species,  an  additional  2  samples  are 
required  for  each  additional  species. 

(3)  Thirty-six  samples  of  at  least  1  ml 
each  or  six  samples  of  at  least  1  ml  each, 
one  sample  of  at  least  20  ml,  and  one 
sample  of  at  least  10  ml  of  Master  Cell 
Stocks.  In  the  case  of  Master  Cell  Stocks 
which  are  persistently  infected  with  a 
virus,  an  additional  four  samples  of  at 
least  1  ml  each  are  required.  If  these 
persistently  infected  cell  stocks  are 
intended  for  use  in  more  than  one 
species,  an  additional  two  samples  of  at 
least  1  ml  each  are  required  for  each 
additional  species. 

(4)  Four  samples  of  the  Master  Cell 
Stock  +  n  (highest  passage)  cells. 

(d)  Sterile  diluent:  A  sample  of  Sterile 
Diluent  shall  accompany  each  sample  of 
product,  other  than  Marek's  Disease 
Vaccine,  if  such  diluent  is  required  to 
rehydrate  or  dilute  the  product  before 
use.  The  volume  of  diluent  shall  be  an 
appropriate  amount  to  rehydrate  or 
dilute  the  product.  Samples  of  Sterile 
Diluent  prepared  for  use  with  Marek's 
Disease  Vaccine  shall  be  submitted 
upon  request  from  the  Animal  and  Plant 
Health  Iiispection  Service. 

(e)  Reserve  samples  shall  be  selected 
from  each  serial  and  subserial  of 
biological  product.  Such  samples  shall 
be  selected  at  random  from  final 


containers  of  completed  product  by  an 
employee  of  the  CNepartment,  of  the 
licensee,  or  of  the  permittee,  as 
designated  by  the  administrator.  £ach 
sample  shall: 

(1)  Consist  of  5  single-dose  packages, 
2  multiple-dose  packages,  or  2 
diagnostic  test  kits,  except  that,  in  the 
case  of  diagnostic  test  kits  in  which 
final  packaging  consists  of  multiple 
microtiter  test  plates  or  strips,  a  sample 
may  consist  of  a  specified  number  of 
test  plates  or  strips  along  with  all  other 
test  reagents  as  prescribed  in  a  filed 
Outline  of  Production; 

(2)  Be  adequate  in  quantity  for 
appropriate  examination  and  testing; 

(3)  Be  truly  representative  and  in  final 
containers; 

(4)  Be  held  in  a  special  compartment 
set  aside  by  the  licensee  or  permittee  for 
holding  these  samples  under 
refiigeration  at  the  storage  temperature 
recommended  on  the  labels  for  6 
months  after  the  expiration  date  stated 
on  the  labels.  The  samples  that  are 
stored  in  this  manner  shall  be  delivered 
to  the  Animal  and  Plant  Health 
Inspection  Service  upon  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0013) 

§113.308    [Amended] 

3.  In  §  113.309,  paragraph  (c)(4),  the 
words  "Veterinary  Services"  are 
removed  and  the  words  "Animal  and 
Plant  Health  Inspection  Service"  are 
added  in  their  place. 

Done  in  Washington,  DC,  this  13th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-6649  Filed  3-16-95;  8:45  am] 
BMIng  Ced*  3410-34-M 


9  CFR  Part  113 
[Docket  No.  92-1 32-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Standard  Requirements  concerning  Dog 
Safety  Testing;  Canine  Distemper 
Vaccine,  Killed  Virus;  Canine  Hepatitis 
Vaccine,  Killed  Virus;  Canine 
Adenovirus  Type  2  Vaccine,  Killed 
Virus;  Mink  Enteritis  Vaccine,  Killed 
Virus;  Canine  Hepatitis  Vaccine,  Live 
Virus;  Canine  Adenovirus  Type  2 
Vaccine,  Live  Virus;  and  Canine 


Distemper  Vaccine,  Live  Virus.  The 
amendments  are  necessary  because  new 
test  methods  and  procedures  have  been 
developed  that  can  replace  current  test 
requirements  and  increase  the  validity 
of  test  results.  The  effect  of  the 
amendments  is  to  provide  new  test 
methods  and  procedures  and  to  relax 
some  of  the  restrictions  currently  in 
effect.  Also,  the  Standard  Requirement 
for  Canine  Distemper  Vaccine  (Ferret 
Virulent)  is  removed  because  this 
vaccine  is  no  longer  manufactured. 
EFFECTIVE  DATE:  April  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeseth,  Deputy  Director, 
Animal  and  Plant  Health  Inspection 
Service,  Biotechnology,  Biologies,  and 
Environmental  Protection,  Veterinary 
Biologies,  4700  River  Road  Unit  148, 
Riverdale,  MD  20737-1228,  (301)  734- 
8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  113 
"Standard  Requirements",  (referred  to 
below  as  the  regulations)  consist  of  test 
methods,  procedures,  and  criteria 
established  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  for 
the  evaluation  of  veterinary  biological 
products  based  upon  their  purity,  safety, 
potency,  and  efficacy.  The  Agency 
periodically  reviews  the  regulations  and 
amends  test  methods  and  procedures  as 
required  to  ensure  that  they  are 
consistent  with  cturent  scientific 
knowledge.  On  July  23, 1993,  we 
published  in  the  Federal  Register  (see 
58  FR  39467-39473,  Docket  No.  92- 
132-1)  a  proposed  rule  to  update  the 
regulations  based  upon  current 
scientific  knowledge. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  September  21, 1993.  We 
received  four  comments  by  that  date. 
One  commenter  fully  supported  the 
proposal  as  written.  Three  commenters 
suggested  changes  to  certain  sections 
related  to  the  Standard  Requirements. 
These  comments  are  discussed  below. 

Two  commenters  suggested  changes 
to  §  113.204.  Both  commenters 
indicated  that  the  portion  of  the 
regulations  dealing  with  the  time(s)  of 
feces  collection  for  virus  detection 
required  clarification,  and  suggested 
that  feces  collection  at  some  point  from 
day  4  to  8  would  be  appropriate. 

APHIS  believes  that  the  above 
comments  have  merit.  APHIS  agrees 
that  feces  collection  early  or  late  in  the 
collection  period,  or  more  than  once,  is 
unnecessary.  Therefore,  APHIS  has 
revised  the  regulations  in 
§  113.204(b)(2)  to  specify  that  feces  are 
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to  be  collected  once  from  day  4  through 
days. 

One  of  the  two  commenters  stated 
that  the  term  "virus  isolation"  should  be 
defined  and  that  methods  other  than 
that  specified,  "virus  isolation  and/or 
fluorescent  antibody  examination," 
should  be  allowed  for  the  detection  of 
virus  in  feces.  APHIS  agrees  that  not 
only  "virus  isolation"  but  the  whole 
phrase  "virus  isolation  and/or 
fluorescent  antibody  examination" 
needs  clarification.  Therefore,  we  have 
revised  the  regulations  in 
§  113.204(b)(2)  to  specify  that  cell 
culture  with  fluorescent  antibody 
examination  is  the  acceptable  method  of 
virus  detection.  APHIS  does  not  agree, 
however,  with  the  suggestion  that  other 
methods  of  virus  detection  should  be 
specified  in  the  regulations  presently. 
We  believe  that  cell  culture  with 
fluorescent  antibody  examination  is  the 
most  sensitive  and  specific  method  of 
virus  detection.  Should  APHIS  become 
aware  of  another  method  that  is  superior 
to  that  indicated,  it  would  consider 
rulemaking  to  specify  that  method  in 
the  regulations. 

One  of  the  two  commenters  also 
stated  that  unvaccinated  control  mink  in 
immunogenicity  studies  should  not  be 
considered  susceptible  to  challenge  if 
the  animals  exhibit  clinical  signs  but  do 
not  shed  virus.  The  second  commenter 
stated  that  the  determination  of  virus 
shedding  in  animals  used  for 
immunogenicity  studies  should  not  be 
required  if  four  or  five  of  the  five 
unvaccinated  control  mink  exhibit 
clinical  signs.  APHIS  does  not  agree 
with  either  commenter.  We  believe  that 
the  absence  of  appropriate  clinical  signs 
in  vaccinated  mink  challenged  with 
virulent  mink  enteritis  virus  together 
with  clinical  signs  in  unvaccinated 
control  mink  after  challenge  is  sufficient 
evidence  of  the  effectiveness  of  the 
challenge.  We  also  believe  that  an 
effective  vaccine  against  mink  enteritis 
should  prevent  virus  shedding.  No 
change  in  the  regulations  is  made  in 
response  to  these  comments. 

As  a  final  comment  on  §  113.204.  one 
commenter  criticized  what  the 
commenter  thought  was  a  Standard 
Assay  Method  (SAM)  developed  by  the 
National  Veterinary  Services 
Laboratories  for  challenging  mink  with 
mink  enteritis  virus.  No  such  SAM  has 
been  prepared.  What  has  been  prepared 
is  more  appropriately  termed  a  "bench 
protocol."  Since  the  protocol  was  not 
addressed  in  the  proposed  rulemaking, 
no  change  to  the  regulations  is  made 
based  on  this  comment. 

Comments  on  the  three  other 
Standard  Requirements  included  in  the 
proposed  rule  (§§  113.40, 113.201,  and 


113.306)  were  received  from  another 
commenter.  Two  of  the  comments 
related  to  the  route  of  canine  distemper 
virus  challenge  and  the  requirements  for 
satisfactory  vaccine  performance  in  a 
repeat  immunogenicity  study.  The 
commenters  requested  that  §  113.306 
concerning  live  virus  vaccines  be 
changed  to  specify  an  intranasal  rather 
than  the  traditional  intracerebral  route 
of  challenge.  No  amendments  to  the 
route  of  challenge  or  repeat 
immunogenicity  requirements  were 
proposed  in  §  113.306.  An  intracerebral 
challenge  has  been  used  successfully  for 
many  years  with  the  live  virus  vaccine. 
It  was  the  proposed  amendments  to 
§  113.201  that  changed  the  route  of 
challenge  from  intranasal  to 
intracerebral  for  killed  virus  vaccines  to 
be  consistent  with  that  specified  for  live 
virus  vaccines  in  §  113.306.  Since  the 
commenters  focussed  only  on  §  113.306 
and  that  section  is  not  being  amended 
as  to  route  of  challenge,  no  change  to 
the  regulations  is  made  in  response  to 
these  commenters. 

The  same  commenter  also  claimed 
that  the  proposal  would  result  in  the 
overuse  of  Master  Seed  and  suggested 
that  material  obtained  after  five  passages 
of  Master  Seed  be  used  instead.  APHIS 
disagrees  with  this  comment.  In 
requiring  that  Master  Seed  be  used,  the 
proposed  change  is  consistent  with 
other  regulations  in  part  113.  We  believe 
that  testing  the  Master  Seed  is  necessary 
for  a  satisfactory  determination  of  its 
use.  No  change  to  the  regulations  is 
made  in  response  to  this  commenter. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule,  with  the 
changes  discussed  in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  final  rule  revises  the  current 
Standard  Requirements  for  certain 
vaccines.  Sections  113.201  and  113.202 
are  amended  to  revise  the  potency  test 
performed  on  each  serial  of  product  so 
that  fewer  dogs  will  be  used  and 
serology  will  be  used  instead  of  virus 
challenge.  Both  of  these  changes  will 
decrease  the  costs  of  production  to  the 
manufacturer.  In  §  113.204,  the  potency 
test  in  mink  is  changed  to  require  that 
virus  shedding  be  examined.  This 
change  should  result  in  only  a  minimal 
increase  in  cost  (less  than  $100  per  test) 


to  the  manufacturer.  Other  changes  to 
the  Standard  Requirements  generally 
update  the  Standard  Requirements  to 
reflect  current  scientific  knowledge.  We 
do  not  expect  any  increase  in  cost, 
except  as  noted  above,  to  the  200 
biologies  manufacturers  affected  by  this 
rule.  In  most  cases,  we  expect  the 
changes  will  actually  decrease  the  costs 
for  the  manufacturers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
category  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies,  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  113  is 
amended  as  follows: 

PART  11 3— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  Section  113.40  is  revised  to  read  as 
follows: 

§  1 1 3.40    Dog  safety  tests. 

The  safety  tests  provided  in  this 
section  shall  be  conducted  when 
prescribed  in  a  Standard  Requirement  or 
in  the  filed  Outline  of  Production  for  a 
biological  product  recommended  for  use 
in  dogs.  Serials  which  are  not  found  to 
be  satisfactory  when  tested  pursuant  to 


the  procedures  in  this  section  may  not 
be  released  for  shipment. 

(a)  The  dog  safety  test  provided  in  this 
paragraph  shall  be  used  when  the 
Master  Seed  Virus  is  tested  for  safety. 

(1)  The  test  animals  shall  be 
determined  to  be  susceptible  to  the 
virus  under  test  by  a  method  acceptable 
to  the  Animal  and  Plant  Health 
Inspection  Service. 

(2)  Each  of  at  least  10  susceptible  dogs 
shall  be  administered  a  sample  of  the 
Master  Seed  Virus  equivalent  to  the 
amount  of  virus  to  be  used  in  one  dog 
dose  of  the  vaccine,  by  the  method 
recommended  on  the  label,  and  the  dog 
shall  be  observed  each  day  for  14  days. 

(3)  If  unfavorable  reactions 
attributable  to  the  virus  occur  in  any  of 
the  dogs  during  the  observation  period, 
the  Master  Seed  Virus  is  unsatisfactory. 
If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  Master  Seed 
Virus,  the  test  shall  be  declared 
inconclusive  and  may  be  repeated: 
Provided:  That,  if  the  test  is  not 
repeated,  the  Master  Seed  Virus  shall  be 
considered  unsatisfactory. 

(b)  The  dog  safety  test  provided  in 
this  paragraph  shall  be  used  when  a 
serial  of  vaccine  is  tested  for  safety 
before  release. 

(1)  Each  of  two  healthy  dogs  shall  be 
administered  10  dog  doses  by  the 
method  recommended  on  the  label  and 
the  dogs  shall  be  observed  each  day  for 
14  days. 

(2)  If  unfavorable  reactions 
attributable  to  the  biological  product 
occur  during  the  observation  period,  the 
serial  is  unsatisfactory.  If  unfavorable 
reactions  occur  which  are  not 
attributable  to  the  biological  product, 
the  test  shall  be  declared  inconclusive 
and  may  be  repeated:  Provided.  That,  if 
the  test  is  not  repeated,  the  serial  shall 
be  considered  unsatisfactory. 

3.  Section  113.201  is  revised  to  read 
as  follows: 

§  113.201    Canine  Distemper  Vaccine, 
Killed  Virus. 

Canine  Distemper  Vaccine,  Killed 
Virus,  shall  be  prepeu^d  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immunogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  sh^ll  meet 
the  applicable  general  requirements 
prescribed  in  §  113.200. 

(b)  The  immunogenicity  of  vaccine 
prepared  from  the  Master  Seed  Virus  in 
accordance  with  the  Outline  of 
Production  shall  be  established.  Vaccine 
used  for  this  test  shall  be  at  the  highest 


passage  from  the  Master  Seed  and 
prepared  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Twenty- five  canine  distemper 
susceptible  dogs  (20  vaccinates  and  5 
controls)  shall  be  used  as  test  animals. 
Blood  samples  drawn  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  to  determine  susceptibility.  A 
constant  virus-varying  serum 
neutralization* test  in  cell  culture  using 
50  to  300  TCIDso  of  virus  shall  be  used. 
Dogs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  a  1:2  final 
serum  dilution. 

(i)  The  20  dogs  used  as  vaccinates 
shall  be  injected  with  one  dose  of 
vaccine  by  the  method  recommended  on 
the  label.  If  a  second  dose  is 
recommended,  the  second  dose  shall  be 
administered  at  the  time  specified  on 
the  label. 

(ii)  At  least  14  days  after  the  last 
inoculation,  the  vaccinates  and  controls 
shall  each  be  challenged  intracerebrally 
with  canine  distemper  virus  furnished 
or  approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  21  days. 

(iii)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivor,  if  any,  does 
not  show  clinical  signs  of  canine 
distemper,  the  test  is  inconclusive  and 
may  be  repeated. 

(iv)  If  at  least  19  of  the  20  vaccinated 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
observation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(c)  Test  requirements  for  release.  Each 
serial  shall  meet  the  applicable  general 
requirements  prescribed  in  §  113.200 
and  the  special  requirements  for  safety 
and  potency  provided  in  this  section. 

(1)  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  of 
this  section  shall  be  observed  each  day 
during  the  postvaccination  observation 
period.  If  unfavorable  reactions  occur 
which  are  attributable  to  the  vaccine, 
the  serial  is  unsatisfactory.  If 
unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  is  unsatisfactory. 

(2)  Potency  test — serum  neutralization 
test.  Bulk  or  final  container  samples  of 
completed  product  shall  be  tested  for 
potency  using  five  susceptible  dogs 
(four  vaccinates  and  one  control)  as  the 
test  animals.  Blood  samples  drawn  from 
each  dog  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  to  determine 
susceptibility. 


(i)  A  constant  virus-var)'ing  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the  four 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the  post 
vaccination  observation  period,  a 
second  blood  sample  shall  be  obtained 
from  each  of  the  five  dogs  and  the 
serums  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  in  the  same  manner 
used  to  determine  susceptibility. 

(iv)  Interpretation  of  the  serum 
neutralization  test.  If  the  control  has  not 
remained  seronegative  at  1:2.  the  test  is 
inconclusive  and  may  be  repeated.  If  at 
least  three  of  the  four  vaccinates  in  a 
valid  test  have  not  developed  titers 
based  upon  a  final  serum  dilution  of  at 
least  1:50  and  the  remaining  vaccinate 
has  not  developed  a  titer  of  at  least  1:25, 
the  serial  is  unsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  serum  neutralization  test  are 
unsatisfactory,  the  vaccinates  and  the 
control  may  be  challenged 
intracerebrally  with  a  virulent  canine 
distemper  virus  furnished  or  approved 
by  the  Animal  and  Plant  Health 
Inspection  Service  and  each  animal 
observed  each  day  for  an  additional  21 
days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
free  from  clinical  signs  of  canine 
distemper  while  the  control  must  die  of 
canine  distemper.  If  the  control  does  not 
die  of  canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated 
except,  that  if  any  of  the  vaccinates 
show  signs  or  dies  of  canine  distemper, 
the  serial  is  unsatisfactory. 

4.  Section  113.202  is  revised  to  read 
as  follows: 

§  1 13.202    Canine  Hepatitis  and  Canine 
Adenovirus  Type  2  Vaccine,  Killed  Vims. 

Canine  Hepatitis  and  Canine 
Adenovirus  Type  2  Vaccine,  Killed 
Virus,  shall  be  prepared  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immunogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
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first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  §  113.200. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity  by  one  or  both  of 
the  following  methods.  Vaccine  used  for 
these  tests  shall  be  at  the  highest 
passage  from  the  Master  Seed  and 
prepared  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  senun  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TCIDw  of  canine  adenovirus. 

(i)  The  20  dogs  to  be  used  as 
vaccinates  shall  be  injected  with  one 
dose  of  vaccine  and  the  remaining  five 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label. 

(ii)  Not  less  than  14  days  after  the  last 
inoculation,  each  vaccinate  and  control 
shall  be  challenged  intravenously  with 
virulent  infectious  canine  hepatitis 
virus  furnished  or  approved  by  the 
Animal  and  Plant  Health  Inspection 
Service  and  observed  each  day  for  14 
days. 

fiii)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
infectious  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  infectious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

(2)  Immunogenicity  for  canine 
adenovirus  type  2.  Thirty  canine 
adenovirus  type  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vaccinates 
and  10  controls).  Blood  samples  shall  be 
drawn  from  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considered  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum- 
constant  virus  neutralization  test  using 
50  to  300  TCIDjo  of  canine  adenovirus. 

(i)  The  20  dogs  to  be  used  as 
vaccinates  shall  be  injected  with  one 
dose  of  vaccine  and  the  remaining  10 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label. 


(ii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  dav. 

(iii)  If  at  least  6  of  10  controls  do  not 
show  clinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  the  test 
is  inconclusive  and  may  be  repeated. 

(iv)  If  a  significant  dinerence  in 
clinical  signs  in  a  valid  test  cannot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfactory. 

(c)  Test  requirements  for  release.  Each 
serial  shall  meet  the  applicable  general 
requirements  prescribed  in  §  113.200, 
the  special  requirements  for  safety 
provided  in  this  section,  and  the 
applicable  potency  tests  provided  in 
this  section. 

(1)  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  and/ 
or  (c)(3)  of  this  section  shall  be  observed 
each  day  during  the  postvaccination 
observation  period.  If  unfavorable 
reactions  occur  which  are  attributable  to 
the  vaccine,  the  serial  is  unsatisfactory. 
If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  not  repeated,  the 
serial  is  unsatisfactory. 

(2)  Potency  test  for  canine  hepatitis — 
serum  neutralization  test.  Bulk  or  final 
container  samples  of  completed  product 
shall  be  tested  for  potency  using  at  least 
five  susceptible  dogs  (four  vaccinates 
and  one  control)  as  the  test  animals. 
Blood  samples  drawm  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  to  determine  susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  senun  dilution. 

(ii)  Vaccination.  Each  of  the 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the 
postvaccination  observation  period,  a 


second  blood  sample  shall  be  obtained 
from  each  of  the  dogs  and  the  serums 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(iv)  Interpretation  of  the  serum 
neutralization  test.  If  the  control(s)  has 
not  remained  seronegative  at  1:2,  the 
test  is  inconclusive  and  may  be 
repeated.  If  at  least  75  percent  of  the 
vaccinates  in  a  valid  test  have  not 
developed  titers  based  upon  final  serum 
dilution  of  at  least  1:10  and  the 
remaining  vaccinate(s)  has  not 
developed  a  titer  of  at  least  1:2,  the 
serial  is  unsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  serum  neutralization  test  are 
unsatisfactory,  the  vaccinates  and  the 
control(s)  may  be  challenged 
intravenously  with  a  virulent  canine 
hepatitis  virus  furnished  or  approved  by 
the  Animal  and  Plant  Health  Inspection 
Service  and  each  animal  observed  each 
dav  for  an  additional  14  days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
free  of  clinical  signs  of  canine  hepatitis 
while  the  control(s)  must  show  severe 
clinical  signs  of  canine  hepatitis.  If  the 
control(s)  does  not  show  severe  clinical 
signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vaccinates 
show  signs  or  die  of  canine  hepatitis, 
the  serial  is  unsatisfactory. 

(3)  Potency  test  for  canine  adenovirus 
type  2.  Bulk  or  final  container  samples 
of  completed  product  shall  be  tested  for 
potency  using  eight  susceptible  dogs 
(five  vaccinates  and  three  controls)  as 
the  test  animals.  Blood  samples  drawn 
from  each  dog  shall  be  individually 
tested  for  neutralizing  antibody  against 
canine  adenovirus  to  determine 
susceptibility. 

(1)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  senmi  dilution. 

(ii)  Vaccination.  Each  of  the  five 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 


approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(iv)  If  at  least  two  of  three  controls  do 
not  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(v)  If  a  significant  difference  in 
clinical  signs  cannot  be  demonstrated 
between  vaccinates  and  controls  using  a 
scoring  system  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
prescribed  in  the  Outline  of  Production, 
the  serial  is  unsatisfactory. 

5.  Section  113.204  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(3)  to 
read  as  follows: 

§  113.204    Mink  Enteritis  Vaccine,  Killed 
Virus. 

***** 

(b)*   •   * 

(2)  Challenge.  At  least  2  weeks  after 
the  last  inoculation,  the  five  vaccinates 
and  the  five  controls  shall  be  challenged 
with  virulent  mink  enteritis  virus  and 
observed  each  day  for  12  days.  Fecal 
material  shall  be  collected  on  one  day 
between  days  4-6  (inclusive) 
postchallenge  from  each  test  animal  that 
remains  free  of  enteric  signs  and  tested 
for  the  presence  of  mink  enteritis  virus 
by  cell  culture  with  fluorescent 
antibody  examination. 

(3)  Interpretation.  A  serial  is 
satisfactory  if  at  least  80  percent  of  the 
vaccinates  remain  free  of  enteric  signs 
and  do  not  shed  virus  in  the  feces,  while 
at  least  80  percent  of  the  controls 
develop  clinical  signs  of  mink  enteritis 
or  shed  virus  in  the  feces.  If  at  least  80 
percent  of  the  vaccinates  remain  free  of 
enteric  signs  and  do  not  shed  virus  in 
the  feces,  while  less  than  80  percent  of 
the  controls  develop  cHnical  signs  of 
mink  enteritis  or  shed  virus  in  the  feces, 
the  test  is  considered  inconclusive  and 
may  be  repeated:  Provided,  That,  if  at 
least  80  percent  of  the  vaccinates  do  not 
remain  well  and  free  of  detectable  virus 
in  the  feces,  the  serial  is  unsatisfactory. 

6.  Section  113.305  is  revised  to  read 
as  follows: 

§  1 1 3.305    Canine  Hepatitis  and  Canlna 
Adenovirus  Type  2  Vaccine. 

Canine  Hepatitis  Vaccine  and  Canine 
Adenovirus  Type  2  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids.  Only  Master  Seed  Virus  which 
has  been  established  as  pure,  safe,  and 
immunogenic  shall  be  used  in  preparing 
the  production  seed  virus  for  vaccine 


production.  All  serials  shall  be  prepared 
from  the  first  through  the  fifth  passage 
from  the  Mrster  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  §  113.300  except  that  the  dog  safety 
test  prescribed  in  §  113.40(a)  shall  be 
conducted  by  the  intravenous  route. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity  by  one  or  both  of 
the  following  methods: 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TCIDso  of  canine  adenovirus. 

(i)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  ftt)m  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
be  injected  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  five  dogs  held  as  uninjected 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(ii)  Not  less  than  14  days 
postinjection,  the  vaccinates  and  the 
controls  shall  each  be  challenged 
intravenously  with  virulent  infectious 
canine  hepatitis  virus  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days. 

(A)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
canine  hepatitis,  the  test  is  inconclusive 
and  may  be  repeated. 

(B)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  infectious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

(iii)  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  for  canine 
hepatitis  in  3  years  unless  use  of  the  lot 
previously  tested  is  discontinued.  Ten 
susceptible  dogs  (8  vaccinates  and  2 
controls)  shall  be  used  in  the  retest. 
Susceptibility  shall  be  determined  in 
the  manner  provided  in  paragraph  (b)(1) 
of  this  section. 

(A)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(l)(i)  of  this  section. 


(B)  At  least  14  days  postvaccination, 
a  second  serum  sample  shall  be  drawn 
from  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(C)  If  the  two  controls  have  not 
remained  seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated. 

(D)  if  at  least  six  of  the  eight 
vaccinates  in  a  valid  test  do  not  develop 
titers  of  at  least  1:10  based  upon  final 
serum  dilution,  the  Master  Seed  Virus  is 
unsatisfactory  except  as  provided  in 
paragraph  (b)(l)(iii)(E)  of  this  section. 

(Ejif  the  results  of  a  valid  serum 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section.  A  Master  Seed 
is  satisfactory  if  all  vaccinates  remain 
free  of  clinical  signs  of  canine  hepatitis, 
while  both  controls  develop  severe 
clinical  signs  of  canine  heptatis.  If  both 
controls  do  not  show  severe  clinical 
signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vaccinates 
show  such  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

(2)  Immunogenicity  for  canine 
adenovirus  Type  2.  Thirty  canine 
adenovirus  type  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vaccinates 
and  10  controls).  Blood  samples  shall  be 
drawn  from  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considered  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum- 
constant  virus  neutralization  test  using 
50  to  300  TCIDso  of  canine  adenovirus. 

(i)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
be  injected  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  10  dogs  held  as  uninjected 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(ii)  Not  less  than  14  days 
postinjection,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebuUzed  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 
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(A)  If  at  least  6  of  10  controls  do  not 
show  clinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  the  test 
is  inconclusive  and  may  be  repeated. 

(B)  if  a  significant  difference  in 
clinical  signs  in  a  valid  test  cnnnot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
approved  by  the  Animal  and  Pltmt 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfactory. 

(iii)  the  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Either  10  vaccinates  and 
6  controls  or  5  vaccinates  and  3  controls 
shall  be  used  in  the  retest. 

(A)  If  less  than  4  of  6  or  2  of  3  of  the 
controls  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(B)  a  significant  difference  in  clinical 
signs  shall  be  demonstrated  between 
vaccinates  and  controls  in  a  valid  test  as 
prescribed  in  paragraph  (b)(2)(ii)(B)  of 
this  section. 

(iv)  an  Outhne  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  T&st  requirements  for  release.  Each 
serial  and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
tested.  Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  Vims  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(l)(i)  and/or  (b)(2)(i)  of  this  section. 
To  be  eligible  for  release,  each  serial  and 
each  subserial  shall  have  a  virus  titer 
sufficiently  greater  than  the  titer  of 
vaccine  virus  used  in  the 
immunogenicity  test(s)  prescribed  in 
paragraph  (b)  of  this  section  to  assure 
that  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  10"^ 
greater  than  that  used  in  such 
immunogenicity  test(s)  but  not  less  than 
10.25  TCID50  dose.  If  both 
immunogenicity  tests  in  paragraph  (b)  of 
this  section  are  conducted  and  a 
different  amount  of  virus  is  used  in  each 
test,  the  virus  titer  requirements  shall  be 
based  on  the  higher  of  the  two  amounts. 

7.  Section  113.306  is  revised  to  read 
as  follows: 

$  1 1 3.306    Canine  Distemper  Vaccine. 

Canine  Distemper  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids  or  embryonated  chicken  eggs. 


Only  Master  Seed  Virus  which  has  been 
established  as  pure,  safe,  and 
immunogenic  shall  be  used  for 
preparing  the  production  seed  virus  for 
vaccine  production.  All  serials  of 
vaccine  shall  be  prepared  hom  the  first 
through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  Master  Seed  Virus.  The  Master 
Seed  Virus  shall  meet  the  applicable 
requirements  prescribed  in  §  113.300 
and  the  requirements  prescribed  in  this 
section. 

(1)  To  detect  ferret  virulent  canine 
distemper  virus,  each  of  five  canine 
distemper  susceptible  ferrets  shall  be 
injected  with  a  sample  of  the  Master 
Seed  Virus  equivalent  to  the  amount  of 
virus  to  be  used  in  one  dog  dose  and 
observed  each  day  for  21  days.  If 
undesirable  reactions  are  observed 
during  the  observation  period,  the  lot  of 
Master  Seed  is  unsatisfactory. 

(2)  Master  Seed  Virus  propagated  in 
tissues  or  cells  of  avian  origin  shall  be 
tested  for  pathogens  by  the  chicken 
embryo  test  prescribed  in  §  113.37.  If 
found  unsatisfactory,  the  Master  Seed 
Virus  shall  not  be  used. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity.  The  selected  virus 
dose  ft-om  the  lot  of  Master  Seed  Virus 
shall  be  established  as  follows: 

(1)  Twenty-five  canine  distemper 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  ft-om 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TCID50  of  canine  distemper  virus. 

(2)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  used  as  vaccinates  shall  be 
injected  with  a  predetermined  quantity 
of  vaccine  virus  and  the  remaining  five 
dogs  held  as  luiinjected  controls.  To 
confirm  the  dosage  calculations,  five 
replicate  virus  titrations  shall  be 
conducted  on  a  sample  of  the  vaccine 
virus  dilution  used. 

(3)  At  least  14  days  post-injection,  the 
vaccinates  and  the  controls  shall  each 
be  challenged  intracerebrally  with 
virulent  canine  distemper  virus 
furnished  or  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
observed  each  day  for  21  days. 

(i)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivor,  if  any  does 
not  show  clinical  signs  of  canine 


distemper  the  test  is  inconclusive  and 
may  be  repeated. 

(li)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
observation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(4  J  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Ten  susceptible  dogs  (8 
vaccinates  and  2  controls)  shall  be  used 
in  the  retest.  Susceptibility  shall  be 
determined  in  the  manner  provided  in 
paragraph  (b)(1)  of  this  section. 

(i)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(ii)  At  least  14  days  postvaccination. 
a  second  serum  sample  shall  be  drawn 
from  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
distemper  virus  in  the  same  manner 
used  to  determine  susceptibility. 

(iii)  If  the  two  controls  have  not 
remained  seronegative  at  1:2.  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  at  least  6  of  the  8  vaccinates  in 
a  valid  test  do  not  develop  titers  of  at 
least  1:50  based  upon  final  serum 
dilution,  the  Master  Seed  Virus  is 
unsatisfactory,  except  as  provided  in 
paragraph  (b)(4)(v)  of  this  section. 

(v)  If  the  results  of  a  valid  serum 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(3)  of  this  section.  A  Master  Seed  is 
satisfactory  if  all  vaccinates  remain  free 
of  clinical  signs  of  canine  distemper, 
while  the  two  controls  die  with  clinical 
signs  of  canine  distemper.  Jf  the  two 
controls  do  not  die  with  clinical  signs 
of  canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vaccinates 
show  such  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Test  requirements  for  release. 
Except  for  §  113.300(a)(3)(ii),  each  serial 
and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
tested.  Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  The  test  for  pathogens  prescribed 
in  §  113.37  shall  be  conducted  on  each 
serial  or  one  subserial  of  avian  origin 
vaccine. 

(2)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 


shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(2)  of  this  section.  To  be  eligible  for 
release,  each  serial  and  subserial  shall 
have  a  virus  titer  sufficiently  greater 
than  the  titer  of  vaccine  virus  used  in 
the  immunogenicity  test  prescribed  in 
paragraph  (b)  of  this  section  to  assure 
that  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  10°  ' 
greater  than  that  used  in  such 
immunogenicity  test  but  not  less  than 
102 '  TCID50  per  dose. 

§113.307    [Removed] 

8.  Section  113.307  is  removed. 

Done  in  Washington,  DC,  this  13th  day  of 
March  1995. 

Terry  L.  Medley. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  95-6647  Filed  3-16-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-ACE-02] 

Amendment  to  Class  E  Airspace; 
Harvard,  NE 

AGENCY:  Federal  Aviation 
Administration  [FAA].  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Harvard.  NE  to 
accommodate  a  planned  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Standard  Instrument  Approach 
Procedure  (SLAP)  at  the  Harvard  State 
Airport.  This  action  will  provide  for 
additional  controlled  airspace  necessary 
for  the  planned  VOR/DME  SLAP.  It  will 
also  change  the  airport  status  from 
Visual  Flight  Rules  (VFR)  to  Instrument 
FUght  Rules  (IFR). 
EFFECTIVE  DATE:  0901  UTC  May  25. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Operations 
Branch.  ACE-530c,  Federal  Aviation 
Administration.  6021  E.  12th  St.,  Kansas 
City,  MO,  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  7,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 


airspace  area  at  Harvard,  NE  (59  FR 
3032).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  a  VOR/DME  SLAP  to 
Runway  35  at  the  Harvard  State  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  order  7400. 9B, 
dated  July  8, 1994,  and  effective 
September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Harvard,  NE,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  VOR/DME  runway 
35  SLAP  to  the  Harvard  State  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 

•  *         •         •         • 

ACE  NE  ES  Harvard,  NE  (Revisedl 

Harvard  State  Airport.  NE 

(Lat.  40"'39'15"  N.  long.  98''04'31"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.4-mile  radius 
of  the  Harvard  State  Airport  and  within  2 
miles  each  side  of  the  180°  bearing  of  the 
Harvard  State  Airport  extending  from  the  6.4- 
mile  radius  to  10  miles  south  of  the  airport. 

•  •         •         •         • 

Issued  in  ICansas  City,  MO  on  February  21, 
1995. 

Clarence  E.  Newtwm, 

Manager,  Air  Traffic  Division,  Central  Region. 

[FR  Doc.  95-6685  Filed  3-16-95;  8:45  am] 
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14  CFR  Part  97 

[Doclcet  No.  28135;  Amdt  No.  1654] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  "reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


UMI 
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For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 


provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  inunediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  March  10, 
1995. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  Loc,  LOC/DME. 
LDA,  UDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps'  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  'Effective  May  25,  1995 

Manistique,  MI,  Schoolcraft  County,  VOR  or 
GPS  RWY  28.  Orig  Manistique,  MI 
Schoolcraft  County,  VOR  RWY  28,  Amdt  8, 
Cancelled  Anahuac,  TX,  Chambers  County, 
NDB  OR  GPS  RWY  30,  Amdt  2,  Cancelled 
Anahuac,  TX,  Chambers  County,  NDB 
RWY  12,  Orig. 

•  *  'Effective  April  27. 1995 

West  Pahn  Beach,  PL,  North  Palm  Beach 

Country  General  Aviation,  VOR  RWY  8R. 

Orig 
Harlan,  lA,  Harlan  Muni,  NDB  OR  GPS  RWY 

33,  Amdt  4 
Wichita,  KS,  Wichita  Mid-Continent,  ILS 

RWY  19R,  Amdt  4 
Smithfield,  NC,  Johnston  County,  LOC/DME 

RWY  3,  Orig 
Wimington,  OH,  Airborne  Airpark,  VOR/ 

DME  or  GPS  RWY  22,  Amdt  4 
Wimington,  OH,  Airborne  Airpark,  VOR 

RWY  22,  Amdt  4 
Wimington,  OH,  Airborne  Airpark,  VOR  or 

GPS  RWY  4.  Amdt  5 
Wimington,  OH,  Airtx)me  Airpark,  NDB 

RWY  22,  Amdt  7 
Wimington,  OH,  Airborne  Airpark,  NDB 

RWY  4,  Amdt  2 
Wimington,  OH,  Airborne  Airpark,  ILS  RWY 

22,  Amdt  3 
Wimington,  OH,  Airborne  Airpark,  ILS  RWY 

4,  Amndt  2 


*  *  'Effective  upon  publication 

Philadelphia,  PA,  Northeast  Philadelphia, 

ILS  RWY  24,  Amdt  11 
Philadelphia,  PA,  Philadelphia  Intl,  ILS  RWY 

27L,  Amdt  7 
Wilkes-Barre/Scranton,  PA,  Wilkes-Barre/ 

Scranton  Intl,  ILS  RWY  22,  Amdt  4 
Chesapeake,  VA,  Chesapeake  Muni,  LOC 

RWY  5,  Amdt  2 
Chesapeake,  VA,  Chesapeake  Muni,  NDB  OR 

GPS  RWY  5,  Amdt  1 

[FR  Doc.  95-6686  Filed  3-16-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28136  ;  Amdt  No.  1655] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
_  establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a],  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airports,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FLXyP  NOT  AM  for  each 
SLAP.  The  SL\P  information  in  some 


previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  nDC/P  NOTAMs  for  the  SI/U^s 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMS,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  March  10. 
1995. 
Thomas  C.  Aocardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  97]  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348. 1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23, 97.25, 97.27, 97^,  97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LCX:,  LCXVDME, 


LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  March  17, 1995 


FDCdate 


02/22/95 
02/22/95 
02/22/95 
02/22/95 
02/23/96 
02/24/96 

03AD1/96 

03A)2/95 
03A)2/95 
03/02/95 

03/08/95 
03/08/95 

03A)8/95 
03/08/95 

03/08/95 
03/08/95 
03/08/95 
03A)8«5 


State 


FL 

FL 

MO 

Wl 

PA 

AK 

GA 

KY 
NO 
ND 

NO 
NO 

NO 
NO 

NC 
NO 
NC 
NC 


City 

Fort  Myers , 

Fort  Myers , 

Kansas  City 

Superior 

Pittsburgh  ...._ 

Nome 

Atlanta 

Covington 

Greenville  «.. 

Mohall 

Hickory  

Hickory  

Hickory  

Nortti  Wilkest>oro 

North  Wilkesboro 

Statesville 

Statesville 

Washington  


Airport 

Page  FieW  ._ » 

Kansas  City  InM  _ 

Richard  I.  Bong _ 

Pittsburgh  International 

Nome  

Peachtree  City-Fafcon  FiekJ 

Cindnnatl/Norttiem  Kentucky  IntI 

Pitt-Greenville  

Mohall  Muni  

Hickory  Regional  

Hrckory  Regk>nal  

Hickory  Regional  

Wilkes  County 

Wilkes  County 

Statesville  Muni  

Statesville  Muni  

Warren  FieW 


FDCNo. 


FDC  5/0832 
FDC  5/0833 
FDC5A)842 
FDC  5/0843 
FDC  5/0853 
FDC  5/0869 

FDC  5/0970 

FDC  5/1007 
FDC  5/1058 
FDC  5/1002 

FDC  5/1073 
FDC  5/1074 

FDC  5/1075 
FDC  5/1071 

FDC  5/1072 
FDC  5/1077 
FDC  5/1079 
FDC  5/1078 


SIAP 


ILS  RWY  5  AMDT  6A... 

NDB  RWY  5  AMDT  5... 

ILS  RWY  19L,  ORIG... 

NDB  RWY  31  AMDT  4... 

ILS  RWY  28R  AMDT  6... 

NDB/DME  OR  GPS-1,  RWY  2. 

ORIG  B... 
VOR/DME  RNAV  OR  GPS  RWY 

TWY31,0RIG... 
ILS  RWY  36L.  AMDT  36... 
ILS  RWY  19  AMDT  2... 
VOR/DME    OR    GPS    RWY    31 

AMDT  2... 
VOR  RWY  24  AMDT  23... 
NDB  OR  GPS  RWY  24  AMDT 

4... 
ILS  RWY  24  AMDT  6... 
NDB   OR   GPS    RWY    1    AMDT 

1A... 
LOCRWY  1  AMDT1... 
VOR/DME  RWY  10  AMDT  6A... 
NDB  RWY  20  AMDT  8A... 
VOR/DME  RWY  5.  AMDT  2... 


(FR  Doc.  95-6687  Filed  3-16-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Retoaee  No.  35473;  File  Nos.  87-29-93; 
S7-6-94] 

RIN  3235-AQOO;  3235-AP84 

Payment  for  Order  Flow,  Confirmation 
of  Transactions 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  change  of  effective 

date. 

SUMMARY:  The  Commission  is 
postponing  the  effiective  date  of  Rule 
llAcl-3  and  certain  amendments  to 
Rule  lOb-10  under  the  Securities 
Exchange  Act  of  1934  from  April  3, 
1995  to  October  2, 1995  in  order  to 
facilitate  the  orderly  implementation  of 
the  enhanced  disclosure  requirements 
relating  to  payment  for  order  flow  and 
non-SDPC  membership  by  broker- 
dealers. 


EFFECTIVE  DATES:  The  effective  date  of 
the  final  rule  published  on  November  2, 
1994  (59  FR  55006)  is  postponed  until 
October  2. 1995.  The  effective  date  of 
§  240.10b-10{a)  (9).  which  was 
published  on  November  17, 1995  (59  FR 
59612)  and  which  applies  to  non-SIPC 
broker-dealers  other  than  government 
securities  broker-dealers,  is  postponed 
imtil  October  2, 1995.  The  effective  date 
of  the  other  amendments  to  §  240.10b- 
10  that  was  published  on  November  17, 
1995,  remains  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlene  Kim,  Senior  Counsel,  at  202/ 
942-4180,  Office  of  Trading  Practices, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.  Mail  Stop  5-1, 
Washington,  D.C.  20549.  For  questions 
relating  to  compliance  with  new  Rule 
llAcl-3  and  amendments  to  Rule  10b- 
10  concerning  payment  for  order  flow, 
please  contact  Gail  Marshall,  Attorney, 
at  202/942-7129,  Office  of  Market 
Su()ervision,  Division  of  Market 
Regtilation.  For  questions  relating  to 
compliance  with  the  amendment  to 
Rule  lOb-10  relating  to  disclosure  of  a 
broker-dealer's  non-SIPC  status,  please 
contact  C.  Dirk  Peterson,  Senior 


Counsel,  at  202/942-0073,  Office  of 
Chief  Coimsel,  Division  of  Market 
Regulation. 

SUPPLEMENTARY  INFORMATION: 

A.  Pajrment  for  Order  Flow 

On  October  27, 1994,  the  Commission 
adopted  Rule  llAcl-3  [17  CFR 
240.11Acl-3l  and  amendments  to  Rule 
lOb-10  [17  CFR  240.10b-10]  under  the 
Securities  Exchange  Act  of  1934.'  Rule 
llAcl-3  requires  broker-dealers  to 
disclose,  in  annual  account  statements 
and  new  account  forms,  their  policies 
regarding  the  receipt  of  payment  for 
order  flow  and  to  provide  a  detailed 
description  of  the  nature  of  the 
compensation  received.  Rule  llAcl-3 
also  requires  broker-dealers  to  provide 
information  about  order  routing  policies 
for  orders  subject  to  payment  for  order 
flow,  including  an  explanation  of  the 
extent  to  which  orders  can  be  executed 
at  prices  superior  to  the  best  bid  and 
offer.  Rule  lOb-10,  as  amended,  requires 
broker-dealers  to  state  on  confirmations 
whether  they  receive  payment  for  order 
flow,  and  that  the  source  and  nature  of 


the  compensation  will  be  provided 
upon  viTitten  request.  The  effective  date 
is  April  3, 1995. 

On  October  27, 1994,  the  Commission 
also  proposed  for  comment  amendments 
to  Rules  llAcl-3  and  lOb-lO.^  The 
proposed  amendments  would  require 
broker-dealers  to  disclose  on 
confirmations  the  range  of  payment  for 
order  flow  received  on  a  per  share  basis 
and  to  provide  a  statement  that,  upon 
written  customer  request,  additional 
transaction-specific  information  will  be 
provided.  In  new  customer  and  annual 
account  statements,  broker-dealers 
would  be  required  to  disclose  the  range 
of  payment  for  order  flow  received  on 
a  per  share  basis,  as  well  as  the 
aggregate  amount  or  estimated  value  of 
payment  for  order  flow  received  on  an 
annual  basis.  The  proposals  also  would 
require  parallel  disclosure  for  orders 
subject  to  intemalization/affiliate  order 
routing.  Finally,  the  proposals  would 
require  broker-dealers  to  describe  their 
order-routing  policies  for  all  orders, 
including  those  that  are  subject  of 
intemalization/affiliate  order  routing, 
and  describe  the  extent  to  which  such 
orders  may  enjoy  price  improvement 
opportunities. 

The  Division  of  Market  Regulation 
("Division")  is  analyzing  the  issues 
raised  by  the  22  comment  letters  that 
were  received.  A  majority  of  the 
commenters  responding  to  the 
proposing  release  requested  that  the 
effective  date  of  any  further  changes  be 
delayed.  Several  broker-dealers  stated 
that  it  would  be  extremely  burdensome 
for  them  to  make  the  systems  changes 
required  by  any  additional  amendments, 
given  the  time  and  resources  demanded 
by  requirements  of  the  newly-adopted 
changes  and  the  transition  to  three  day 
settlement.  The  Division  is  receiving  an 
increasing  number  of  inquiries  from 
broker-dealers  regarding 
implementation  of  the  adopted  rules. 
Many  broker-dealers  indicate  that 
systems  changes  must  be  made  soon  in 
order  to  be  ready  for  the  April  3 
effective  date.  The  Division  believes  that 
similar  systems  changes  will  be 
necessary  to  implement  any  additional 
requirements  based  upon  the  proposed 
amendments.  ^  It  would  enhance 
efficiency  and  reduce  costs  if  broker- 
dealers  could  make  systems  changes  at 
one  time  rather  than  potentially  be 
required  to  make  changes  twice  to 


■  Securities  Exchange  Act  Release  No.  34902 
(October  27. 1994).  59  FR  55006. 


'  Securities  Exchange  Release  No.  34903  (October 
27.  1994).  59  FR  55014. 

'  In  the  intervening  period,  the  Commission  may 
also  consider  further  regulatory  initiatives  regarding 
payment  for  order  flow  in  light  of  the  comments 
received  on  the  proposed  amendments,  and  in  light 
of  the  pending  inquiries  into  the  Nasdaq  market  by 
the  Commission  and  the  U.S.  Department  of  Justice. 


implement  payment  for  order  flow 
requirements.  The  Commission  believes, 
however,  that  it  is  not  feasible  to  have 
any  additional  changes  take  effect  on 
April  3. 

Accordingly,  the  Commission  believes 
that  an  effective  date  of  October  2, 1995 
for  Rule  llAcl-3  and  amendments  to 
Rule  lOb-10  relating  to  payment  for 
order  flow  disclosures,  adopted  on 
October  27,  1994  and  any  additional 
amendments  would  promote  an  orderly 
adjustment  to  the  enhanced  disclosure 
regime.*  For  the  reasons  discussed 
above,  the  Commission  for  good  cause 
finds  that  notice  and  solicitation  of 
comment  regarding  the  effective  date  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

B.  SEPC  Status  Disclosure 

In  addition,  on  November  10, 1994, 
the  Commission  adopted  amendments 
to  Rule  lOb-10  which,  among  other 
things,  require  a  broker  or  dealer  that  is 
not  a  member  of  the  Seciu-ities  Investor 
Protection  Corporation  ("SIPC")  to 
affirmatively  disclose  its  non-SIPC 
status  on  customer  confirmations.^  This 
requirement  is  consistent  with  the 
Commission's  authority  under  the 
Government  Securities  Act 
Amendments  of  1993  to  require 
goverrunent  securities  broker-dealers, 
which  are  excluded  from  SIPC 
membership,  to  disclose  that  they  are 
not  SIPC  members  rather  than  require 
them  to  become  members.^  Congress 


*  The  staff  of  the  Division  will  not  recommend 
that  the  Commission  lake  enforcement  action  under 
Rule  lOb-10.  if  broker-dealers  comply  with  the 
requirements  of  amended  Rule  lOb-lOas  of  April 
3.  1995.  With  respect  to  new  customer  and  annual 
account  statements,  broker-dealers  may,  of  course, 
also  elect  to  comply  with  the  requirements  of  Rule 
llAcl-3  prior  to  October  2.  1995. 

'  See  Securities  Exchange  Act  Release  No.  34962 
(Nov.  10. 1994).  59  FR  59612.  All  broker-dealers 
registered  as  government  securities  brokers  and 
dealers  under  Section  15C  of  the  Exchange  Act,  15 
U.S.C.  780-5.  are  excluded  from  SIPC  membership, 
while  most  brokers  and  dealers  registered  with  the 
Commission  under  Section  15(b)  of  the  Exchange 
Act.  15  U.S.C.  78o(b)  are  required  to  be  SIPC 
members,  some  of  these  persons  are  excluded  from 
SIPC  membership,  as  well.  15  U.S.C.  78111(12). 
Among  those  excluded  from  SIPC  membership 
under  the  Securities  Investor  Protection  Act  of  1970 
are  broker-dealers  whose  business  consists 
exclusively  of  (a)  the  distribution  of  shares  of 
registered  investment  open-end  companies  or  unit 
investment  trusts,  (b)  the  sale  of  variable  annuities, 
(c)  the  business  of  insurance,  or  (d)  the  business  of 
rendering  investment  advisory  services  to  registered 
investment  companies  or  insurance  company 
separate  accounts.  15  U.S.C  78ccc(a)(2)(A)(ii). 

"  In  a  report  to  Congress,  the  GAO  recommended 
that  government  securities  brokers  and  dealers  be 
required  to  become  members  of  SIPC,  or  in  the 
absence  of  membership,  disclose  that  they  are  not 
SIPC  members.  See  S.  Rep.  No.  422.  I03rd  Cong., 
1st  Sess.  16  (1993).  Congress  subsequently  amended 
Section  15C  of  the  Exchange  Act  to  prohibit 
government  securities  brokers  and  dealers  from 
effecting  a  transaction  in  any  security  in 


believed  that  disclosure  was  the 
appropriate  approach  to  remedy  the  gap 
in  SIPC  coverage. 

When  the  Commission  adopted  this 
amendment,  it  stated  that  confirmation 
disclosure  is  necessary  "to  ensure  that 
customers  are  not  led  to  believe  that 
their  accounts  are  subject  to  protection 
beyond  what  actually  is  the  case 
*  *   '.'"^  The  Commission  recognized 
that  in  some  situations,  however,  the 
costs  would  exceed  the  benefits  of 
disclosure,  and  thus,  adopted  an 
exclusion  from  the  disclosure 
requirement  for  transactions  in 
investment  company  shares  where  the 
investor  sends  purchase  money  directly 
to  a  non-affiliated  transfer  agent, 
custodian,  or  other  designated  agent  of 
the  issuing  investment  company. 

In  a  letter  dated  February  16,  1995, 
the  Investment  Company  Institute 
("ICI")  expressed  concern  about  the 
operational  consequences,  as  well  as  the 
policy  and  investor  protection 
implications  of  non-SIPC  status 
disclosure,  and  requested  that  the 
Commission  consider  further  amending 
Rule  lOb-10.  In  addition,  the  ICI 
requested  that  the  Commission  consider 
extending  the  effective  date  of  the 
amendment  to  Rule  lOb-10  requiring 
disclosure  of  non-SIPC  status.  In  the 
ICI's  view,  it  will  be  particularly 
burdensome  for  mutual  fund  groups  to 
obtain  information  about  the  SIPC  status 
of  their  underwriters.  By  letter  dated 
December  19.  1994,  the  College 
Retirement  Equities  Fund  raised  similar 
concerns  with  respect  to  broker-dealers 
whose  business  consists  exclusively  of 
the  sale  of  variable  annuities. 

The  Commission,  therefore,  is 
postponing  the  effective  date  from  April 
3. 1995  to  October  2. 1995  of  the  Rule 
lOb-10  amendment  pertaining  to  non- 
SIPC  disclosure  by  broker-dealers  that 
are  excluded  from  SIPC  membership 
pursuant  to  Section  3(a)(2)(A)(ii)  of  the 
Securities  Investor  Protection  Act  of 
1970.  8 

Dated:  March  10,  1995. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-6576  Filed  3-16-95;  8:45  ami 
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contravention  of  Commission  rules  requiring  the 
timely  disclosure  that  a  customer's  account  is  not    ~ 
protected  by  SIPC.  Sec  15  U.S.C.  78o-5(a)(4). 

'Securities  Exchange  Act  Release  No.  34962 
(November  10,  1994),  59  FR  59612. 

"15  U.S.C.  78ccc(a)(2)(A)(ii). 
The  effective  date  of  this  provision  remains  April 
3. 1995,  however,  for  all  other  brokers  and  dealers. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Wyoming  regulatory 
program  (hereinafter  referred  to  as  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  30  U.S.C.  1201  et  seq.  (SMCRA). 
Wyoming  is  revising  its  regulations  at 
Appendix  B — Wildlife  Monitoring,  both 
in  response  to  required  amendment  sat 
30  CFR  950.16(aa),  and  on  its  own 
initiative.  The  amendment  is  intended 
to  revise  the  Wyoming  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  SMCRA. 
EFFECTIVE  DATE:  March  17.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26.  1980,  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11,  950.12.  950.15  and 
950.16. 

ni.  Proposed  Amendment 

By  letter  dated  November  8, 1994, 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  WY- 
28-01).  Wyoming  submitted  the 
proposed  amendment  in  response  to  the 
required  program  Amendment  at  30 
CFR  950.16(aa)  an  also  included  a  State 
initiated  change.  The  provisions  of  its 
program  that  Wyoming  proposed  to 
revise  are:  Appendix  ^—Wildlife 
Monitoring,  Section  C  and  E.  On  its  own 
initiative,  at  Section  C,  the  State 
proposed  to  modify  the  requirements  for 
raptor  nest  status  and  production 
success  surveys.  At  Section  E  and  in 


response  to  a  required  amendment 
placed  on  Wyoming's  program  at  30 
CFR  950.16(aa)  in  the  October  7, 1993. 
OSM  rulemaking  (58  FR  52232). 
Wyoming  proposed  to  remove  language 
that  would  exclude  the  need  to 
promptly  report  all  observations  of 
migrating  and  wintering  bald  eagles  or 
migrating  peregrine  falcons. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
6. 1994,  Federal  Register  (59  FR  62645), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  WY-28-09).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  January  5,  1995. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  an  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Wyoming  on  November  8, 
1994,  is  no  less  effective  than  the 
Federal  program  requirements  and  no 
less  stringent  than  SMCRA. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Appendix  B,  Section  C  Raptor 
Production,  Nest  Status  and  Production 
Success 

As  a  result  of  discussions  with  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  the  Wyoming  Game  and  Fish 
Division  (WGFD),  and  mining  industry 
biologists,  the  Wyoming  Land  Quality 
Division  (LQD)  proposes  to  modify 
requirements  for  raptor  nest  status  and 
production  success  surveys.  Survey 
requirements  presently  include:  An 
annual  search  within  the  permit  area 
and  within  a  1  mile  perimeter  to  locate 
known  and  new  or  previously 
unrecorded  nests;  an  initial  siu^ey  in 
March  for  golden  eagle  and  great  homed 
owl  nests;  and  mid-May  through  mid- 
June  survey  to  locate  other  new  raptor 
nests  and  to  check  the  status  of  known 
nest.  The  current  program  further 
requires  that  all  nest  checks  are  to  be 
conducted  from  a  distance;  that 
productivity  checks  shall  be  conducted 
on  active  nests;  and  that  the  status  and 
productivity  of  all  nests  are  to  be 
reported  annually. 

The  changes  being  proposed  by  LQD 
are  as  follows:  Modify  the  requirement 
that  the  golden  eagle  and  great  homed 
owl  nest  survey  be  conducted  within  Vz 
mile  of  existing  mining  activities  and 
those  mining  activities  proposed  for  the 
coming  year  on  or  before  mid-February 
instead  of  March;  require  the  following 
three,  thorough  surveys  covering  the 


entire  permit  area  and  within  1  mile: 
During  March  to  locate  golden  eagle  and 
great  homed  owl  nests,  an  April  survey 
to  locate  nests  of  most  other  species, 
and  a  survey  in  mid-May  through  mid- 
June  to  locate  new  raptor  nests  and  to 
check  the  status  of  all  known  nests.  Also 
added,  is  a  requirement  to  conduct 
follow  up  visits  for  previously  identified 
nests  timed  to  faciUtate  documentation 
of  occupied  territories,  nest  building, 
incubation  and  fledgling  success 
according  to  the  biology  of  the  species 
present  and  variation  in  breeding 
chronology  among  study  areas. 
The  above  modifications  and 
additions  add  more  specificity  to 
Wyoming's  survey  requirements  and 
provide  for  more  desirable  survey  dates 
for  gathering  data  on  nests.  Earlier 
identification  of  nests  (i.e.,  before  eggs 
are  laid)  will  allow  early  mitigation 
action  and  therefore  less  chance  for 
conflicts  with  the  mining  operations. 
The  changes  mutually  agreed  to  by  the 
groups  involved  are  not  inconsistent 
with  the  Federal  program  requirements. 
The  Director  is  therefore  approving  the 
proposed  changes. 

2.  Appendix  B,  Section  E.  Federally 
Listed  Threatened  and  Endangered 
Species 

Wyoming  proposes  to  modify  the 
introductory  paragraph  of  Section  E. 
specifying  the  requirements  for 
reporting  observations  of  threatened  and 
endangered  species,  by  (1)  removing  the 
language  that  would  exclude  the  need  to 
report  observations  of  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons,  and  (2)  adding 
language  to  clarify  that  reporting 
observations  of  Federally  listed 
threatened  and  endangered  species  must 
be  to  the  regulatory  authority  as 
required  by  the  LQD  regulation  at 
Chapter  IV,  Section  2.(r)(i)(E),  unless 
otherwise  specified  by  the  USFWS  in 
the  approved  threatened  and 
endangered  species  plan.  Item  number 
(1)  above  in  response  to  a  program 
amendment  placed  on  the  Wyoming 
program  as  a  result  of  the  October  7, 
1993,  OSM  mlemaking  (58  FR  52232). 
codified  at  30  CFR  950.16(aa).  The 
removal  of  the  language  to  exclude 
reporting  of  migrating  and  wintering 
bald  eagles  or  migrating  peregrine 
falcons  satisfies  the  required 
amendment  at  30  CFR  950.16(aa).  The 
Director  is  therefore  removing  the 
required  amendment  from  30  CFR 
950.16.  Item  number  (2)  above  merely 
provides  reference  to  the  specific  rule 
that  requires  reporting  to  the  regulatory 
authority  unless  otherwise  specified  by 
the  USFWS  (the  Federal  agency 
responsible  for  the  administration  of 


threatened  and  endangered  species). 
The  proposed  change  would  make  the 
reporting  requirement  in  the  Appendix 
consistent  with  the  corresponding 
performance  standard  at  Chapter  IV, 
Section  2.(r)(i)(E),  of  Wyoming's 
regulations.  In  addition,  the  proposed 
change  is  consistent  with  the 
corresponding  Federal  reporting 
requirement  at  30  CFR  816.97(b)  and 
817.97(b).  Based  on  the  above 
discussion,  the  Director  is  approving 
both  modifications  to  Section  E. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  §  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Wyoming  program. 

The  U.S.  Bureau  of  Mines  responded 
on  November  30, 1994,  that  it  had  no 
comment  (administrative  record  No. 
WY-28-10). 

The  U.S.  Corps,  of  Engineers 
responded  on  December  1, 1994,  saying 
that  they  found  the  changes  to  be 
satisfactory  to  their  agency 
(administrative  record  No.  WY-28-11). 

The  Mine  Safety  and  Health 
Administration  (MSHA)  responded  on 
December  16, 1994,  that  the 
amendments  do  not  conflict  with 
MSHA's  regulations  and  do  not  appear 
to  affect  the  health  and  safety  of  the 
Nation's  miners  (administrative  record 
No.  WY-28-12). 

The  Bureau  of  Land  Management 
responded  on  December  28,  1994,  that 
the  monitoring  requirements  appeared 
to  prescribe  a  comprehensive  and 
appropriate  wildlife  monitoring  effort, 
but  suggested  that  a  cross  check  with 
the  minimum  data  standards  prepared 
for  the  Regional  Coal  Teams  be  made  to 
make  sure  the  State  regulations  are 
consistent  with  those  standards.  The 
Wyoming  program  requires  extensive 
premining  data  gathering  whose  level  of 
detail  must  be  determined  in 
consultation  with  the  Wyoming  Game 
and  Fish  Department  and  other  Federal 
agencies  having  responsibility  for 
management  or  conservation  of  such 
environmental  activities  (Wyoming  rule 
at  Chapter  II,  Section  2..  (a),  (vi).  (G)).  A 


statement  of  how  the  applicant  will 
utilize  monitoring  methods  as  specified 
in  Appendix  B  is  required  in  the  permit 
application  (Wyoming  mle  at  Chapter  II, 
Section  2,  (b),  (vi),  (b).  Wyoming  also 
has  performance  standards  for  Fish  and 
Wildlife  reclamation  that  must  be  met 
(Wyoming  mle  at  Chapter  IV,  Section 
2.,(r))  and  elsewhere  through  out 
Chapter  VI).  The  above  requirements  for 
permit  application  information, 
monitoring  during  the  mining  operation, 
and  carrying  out  reclamation  assure  that 
appropriate  consideration  and 
consultation  by  the  agencies  responsible 
is  obtained  on  a  site  specific  basis.  In 
addition,  the  previously  approved 
Wyoming  regulations  are  no  less 
effective  than  the  corresponding 
requirements  in  the  Federal  regulations. 
The  minimum  data  standards  prepared 
for  the  Regional  Coal  Teams2,  while 
certainly  providing  helpful  guidelines, 
are  not  required  as  part  of  Wyoming's 
surface  coal  mining  program.  Based  on 
the  above  discussion,  the  Director  is  not 
requiring  Wyoming  to  modify  its 
program  in  response  to  the  BLM's 
comments  (administrative  record  No. 
WY-28-14). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Wyoming 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
comments  on  the  proposed  amendment 
(administrative  record  No.  WY-28-05). 
EPA  responded  to  OSM's  request  on 
December  21, 1994,  (administrative 
record  No.  WY-28-13)  that  they  did  not 
believe  there  would  be  any  impacts  to 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act,  as  amended  (33  U.S.C.  1251  et 
seq.). 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  the 
ACHP  (administrative  record  Nos.  WY- 
28-04  and  WY-28-03).  Neither  SHPO 
nor  the  ACHP  responded  to  OSM's 
request. 


V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Wyoming's  proposed 
amendment  as  submitted  on  November 
8, 1994,  that  modifies  Appendix  B, 
Section  C,  conceming  requirements  for 
survey  of  raptor  nest  status  and 
production  success;  and  Appendix  B. 
Section  E,  conceming  the  reporting  of 
threatened  and  endangered  species 
when  observed.  The  Director  approves 
the  changes  as  proposed  by  Wyoming 
with  the  provision  that  they  be  fully 
promulgated  in  identical  form  as 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
part  950,  codifying  decisions  conceming 
the  Wyoming  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoiu'age  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1 .  Executive  Order  12866 

This  mle  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  mle  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
762(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
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proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signihcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  hi  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  950 

hitergovemmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  March  10. 1995. 
Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  950— WYOMING 

1.  The  authority  citation  for  Part  950 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  950.15  is  amended  by 
adding  paragraph  (v)  to  read  as  follows: 

S  950. 1 5    Approval  of  amendments  to  the 
Wyoming  regulatory  program. 

***** 

(v)  The  following  program  changes,  as 
submitted  to  OSM  on  November  8, 
1994,  are  approved  effective  March  17, 
1995:  Appendix  B,  Section  C  concerning 
dates  for  conducting  raptor  surveys;  and 
Appendix  B,  Section  E  concerning  the 


reporting  of  observed  migrating  and 
wintering  bald  eagle  or  migrating 
peregrine  falcons  and  observations  of 
other  Federally  listed  threatened  and 
endangered  species. 

§950.16    [Amended] 

3.  Section  950.16  is  amended  by 
removing  and  reserving  paragraph  (aa). 
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POSTAL  SERVICE 

39  CFR  Part  20 

Implementation  of  WORLDPOST 
Priority  Letter 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  WORLDPOST  Priority  Letter 
(WPL)  is  a  new  international  mail 
service  designed  for  correspondence 
and  documents.  WPL  items  receive 
priority  handling  in  the  United  States 
and  in  destination  countries.  Initially, 
the  service  will  be  available  to  14 
destination  countries,  from  specified 
post  offices  in  seven  metropolitan  areas. 
To  use  WPL,  a  customer  must  use  either 
of  the  two  flat-rate  envelopes  designed 
for  this  service  and  provided  by  the 
Postal  Service.  Interim  implementing 
regulations  have  been  developed  and 
are  set  forth  below  for  comment  and 
suggested  revision  prior  to  adoption  Tn 
final  form. 

DATES:  The  interim  regulations  take 
effect  March  16, 1995.  Comments  must 
be  received  on  or  before  April  17, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  International 
Product  Management,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW.,  Room 
5300,  Washington,  DC  20260-2410. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Mitchell,  (202)  268-6095. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Universal  Postal  Convention, 
international  mail  items  bearing  the 
"expres"  logo  receive  priority  handling 
in  destination  countries.  A  number  of 
postal  administrations  take  advantage  of 
that  provision  by  offering  their 
customers  an  international  mail  service 
that  is  based  on,  but  superior  to,  normal 
airmail  service.  In  contrast,  the  only 
single-piece  international  service  the 
Postal  Service  offers  that  is  superior  to 


airmail  is  Express  Mail  International 
Service  (EMS),  which  is  significantly 
more  expensive  than  airmail.  In  order  to 
provide  its  customers  with  a  wider 
range  of  international  services,  the 
Postal  Service  is  implementing,  on  a 
pilot  basis,  WORLDPOST  Priority  Letter 
(WPL). 

WPL  is  an  expedited  airmail  service 
providing  fast,  reliable,  and  economical 
delivery  of  all  items  mailable  as  letters. 
Although  a  WPL  item  will  travel  in  the 
normal  airmail  stream  between  the 
United  States  and  the  destination 
country,  the  item  will  receive  priority 
handling  in  the  United  States  and, 
typically,  in  the  destination  country.  In 
the  United  States,  after  the  item  is 
deposited,  the  Postal  Service  will 
transport  it  in  a  dedicated  stream  to  the 
appropriate  gateway  for  dispatch.  Upon 
arrival  in  the  destination  country,  the  ■ 
item  will  also  receive  priority  handling. 

Initially,  WPL  is  available  to  the 
following  14  countries:  Australia, 
Belgium,  Canada,  France,  Germany, 
Great  Britain,  Hong  Kong,  Japan,  New 
Zealand,  Norway,  Singapore,  Sweden, 
Taiwan,  and  The  Netherlands.  Based  on 
the  Postal  Service's  evaluation  of  WPL 
performance  during  the  pilot  test,  the 
service  may  be  extended  to  additional 
destination  countries. 

Initially,  WPL  is  available  only  from 
specified  ZIP  Codes  in  the  following 
seven  metropolitan  areas:  Atlanta, 
Boston,  Dallas/Fort  Worth,  Los  Angeles, 
Miami,  New  York,  and  Washington,  DC. 
The  Postal  Service  chose  these  initial 
acceptance  sites  because  of  their  ability 
to  provide  reliable  transportation  of 
items  deposited  there  to  the  WPL 
gateways,  as  well  as  their  potential  to 
generate  significant  WPL  volume.  Based 
on  the  Postal  Service's  evaluation  of 
WPL  performance  during  the  pilot  test, 
the  service  may  be  extended  to 
additional  acceptance  sites. 

To  use  WPL,  a  customer  will  be 
required  to  place  the  material  being 
mailed  in  either  the  small  (5  inches  by 
8''/8  inches)  or  large  (9  inches  by  11  Vz 
inches)  WPL  envelope  provided  by  the 
Postal  Service.  These  envelopes  bear  the 
appropriate  internationally  recognized 
logo  for  this  service.  In  addition,  their 
colorful  design  will  facihtate 
recognition  of  the  items  by  U.S.  and 
foreign  postal  employees,  which  will 
help  to  ensure  that  the  items  receive 
priority  handling. 

Rates  are  based  on  size  (either  small 
or  large)  and  destination  as  follows: 


Destination 

Envelope  size 

Small 

Large 

Pacific  Rim „ 

Canada  

4.95 
3.75 

8.95 
6.95 

Destination 

Envelope  size 

Small 

Large 

Western  Europe 

$3.75 

$6.95 

Accordingly,  the  Postal  Service 
hereby  adopts  WPL,  on  an  interim  basis, 
at  the  rates  set  forth  in  the  schedule 
above.  Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  39  U.S.C. 
410(a)  firom  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553),  the  Postal 
Service  invites  interested  persons  to 
submit  written  data,  views,  or 
arguments  concerning  the  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  401, 
404.  407.  408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  by  adding  new  part 
226  to  read  as  follows: 

2    CONDITIONS  FOR  MAILING 

***** 

226    WORLDPOST  Priority  Letter  (Interim 

Regulations/Standards) 
226.1    General 

226.11  Definition 

WORLDPOST  Priority  Letter  (WPL)  is  an 
expedited  airmail  letter  service  providing 
fest,  reliable,  and  economical  delivery  of  all 
items  mailable  as  letters.  WPL  items  receive 
priority  handling  in  the  United  States  and  in 
destination  countries.  Service  is  available 
only  to  destination  countries  identified  in 
226.2,  &om  post  offices  identified  in  226.3. 
WPL  items  must  be  mailed  in  special 
envelopes  provided  for  this  purpose  by  the 
Postal  Service. 

226.12  Permissible  Items 

All  items  admitted  in  letters  (see  221.1)  are 
accepted  in  WPL  as  long  as  the  contents  fit 
securely  into  the  WPL  envelopes  provided  by 
the  Postal  Service.  WPL  items  may  contain 
dutiable  merchandise  unless  the  country  of 
destination  prohibits  dutiable  merchandise 
in  letters  (see  224.51).  However,  WPL  items 
that  contain  dutiable  merchandise  might 
experience  delay  in  delivery  caused  by 
custonis  handling. 

226.13  Addressing 

See  122.  All  items  must  bear  the  complete 
delivery  address  of  the  addressee  and  the  full 


name  (no  abbreviations)  of  the  destination 

country. 

226.2    Availability 

WORLDPOST  Priority  Letter  service  is 
available  only  to  the  following  countries: 


Western 
Europe 

Pacific  Rim 

Canada 

Belgium  

France  

Gemiany 

Great  Britain  *  . 

Norway  

Sweden  

Ttie  Nether- 

Australia   

Hong  Kong  

Japan  

New  Zealand  .. 

Singapore 

Taiwan 

Canada 

lands. 

'Includes  eill  points  in  England,  Scotland, 
Wales,  Norttiern  Irelarxl.  Guernsey,  Jersey, 
and  the  Isle  of  Man. 

226.3    Mailing  Locations 

226.31  Acceptance  Offices  and  Pickup 
Service  Locations 

WPL  service  is  available  only  through  the 
designated  [>ost  offices  listed  in  226.32. 

WPL  items  must  not  be  accepted  or 
deposited  in  areas  not  listed  in  226.32. 

226.32  Service  Areas 

Service  is  available  only  from  the 
metropolitan  areas  as  defined  by  the  ZIP 
Code  ranges  shown  below.  Within  these 
service  areas,  prepaid  items  may  be  given  to 
carriers,  deposited  in  Express  Mail  collection 
boxes,  or  mailed  at  post  offices,  stations,  and 
branches.  Pickup  service  is  available. 


Metropolitan 
area 

ZIP  code  service  area 

Atlanta,  GA 

300-303,  305.  306,  31 1 

Boston,  MA 

018-024 

Dallas/Ft. 

750-754,  760-762,  764 

Wortti,  TX. 

Los  Angeles, 

900-918,926-928 

CA. 

Miami,  FL  

330-334,349 

New  Yortt,  NY  . 

068,  069,  100-108,  lio- 

ns 

Washington, 

200,201,203,205,20813- 

DC. 

20815,20817,20850- 

20852,  20854,  20855, 

20898,20901,20902, 

20904,  20906,  20907, 

20910-20912,222,223 

226.4    Postage 
226.41     Rates 

Rates  are  based  on  size  (either  small  or 
large)  and  destination  as  follows: 


Destination 

Envelope  size 

Small 

Large 

Western  Europe 

$3.75 
4.95 
3.75 

$6.95 

Pacific  Rim 

8.95 

Canada  

6.95 

226.42    Pickup  Service 

On-call  and  scheduled  pickup  service  are 
available  for  WORLDPOST  Priority  Letters 
for  a  charge  of  $4.95  for  each  pickup  stop, 
regardless  of  the  number  of  pieces  picked  up. 
Only  one  pickup  fee  is  charged  if  domestic 
or  international  Express  Mail,  domestic 
Priority  N^ail,  or  domestic  or  international 


parcel  post  is  picked  up  at  the  same  time. 
(See  DMM  DOlO  for  standards  for  pickup 
service.) 

226.43    Postage  Payment  Methods 

Postage  for  WORLDPOST  Priority  Letters 
may  be  paid  by  adhesive  stamps,  postage 
meter  and  meter  stamps,  or,  if  presented  at 
a  post  office,  {x>stage  validation  imprinter 
(PVI)  labels. 

226.5  Packaging 

Items  must  be  placed  in  special 
WORLDPOST  Priority  Letter  envelopes 
provided  by  the  Postal  Service.  All  items  that 
cannot  be  adequately  protected  by  these 
envelopes  should  not  be  mailed  using  this 
service.  Envelopes  must  be  sealed. 

226.6  Size  and  Weight  Limits 

226.61  General 

Two  sizes  of  envelopes  are  available  from 
the  Postal  Service  for  mailing  WPL  items. 
Postage  rates  are  based  on  the  size  of  the 
envelope  used,  not  the  weight  of  the  item. 
(See  226.41  for  rates.) 

226.62  Size  Limits 

Sizes  of  the  required  Postal  Service- 
provided  envelopes  are: 

a.  Small  size — 5  inches  by  8-7/8  inches. 

b.  Large  size — 9  inches  by  11-1/2  inches. 

226.63  Weight  Limits 

The  Postal  Service-provided  envelopes  are 
not  intended  to  accommodate  items  weighing 
more  than  several  ounces.  However,  the 
maximum  weight  for  letter-class  (LC)  items  is 
4  pounds. 

226.7  Customs  Forms  Required 

If  WORLDPOST  Priority  Letters  contain 
dutiable  merchandise,  the  sender  must 
prepare  a  customs  declaration  and  affix  it  to 
the  letter.  See  123  for  instructions.  Certain 
non[)ostal  expKirt  forms  may  be  required  as 
described  in  Chapter  5. 

226.8  Special  Services 

Mailers  may  obtain  certificates  of  mailing 
(see  310).  No  other  special  services  such  as 
registry,  insurance,  restricted  delivery,  return 
receipt,  or  recorded  delivery  are  available. 

A  transmittal  letter  making  the  changes  in 
the  pages  of  the  International  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  20.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[PR  Doc.  95-6776  Filed  3-16-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-5173-6] 

Massachusetts;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 
Agency. 
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action:  Notice  of  final  determination  on 
the  Commonwealth  of  Massachusetts' 
application  for-final  approval. 

summary:  The  Commonwealth  of 
Massachusetts  has  applied  for  final 
approval  of  its  Underground  Storage 
Tank  (UST)  Program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  9004.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Massachusetts's 
application  and  has  reached  a  final 
determination  that  Massachusetts's  UST 
Program  satisfies  all  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus.  EPA  is  granting  final  approval  to 
Massachusetts  to  operate  its  program  in 
lieu  of  the  Federal  UST  program. 
EFFECTIVE  DATE:  Final  approval  for  the 
Commonwealth  of  Massachusetts'  UST 
Program  shall  be  effective  at  1:00  p.m. 
on  April  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  Schwartz.  Office  of  Underground 
Storage  Tanks.  HPU-CAN7.  U.S.  EPA. 
Region  I.  JFK  Federal  Building,  Boston. 
MA  02203.  (617)  573-5743. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  a  state  in  lieu  of  the  Federal 
UST  program.  To  qualify  for  final 
authorization,  a  state's  program  must: 
(1)  Be  "no  less  stringent"  than  the 
Federal  program,  and  (2)  provide  for 
adequate  enforcement.  Section  9004  (a) 
and  (b)  of  RCRA.  42  U.S.C.  6991c  (a) 
and(b). 

On  October  5, 1992,  as  required  by  40 
CFR  281.50(c).  EPA  acknowledged 
receiving  from  Massachusetts  a 
complete  official  application  requesting 
final  approval  to  administer  its  UST 
program.  On  May  17. 1994,  EPA 
published  a  tentative  decision 
annoimcing  its  intent  to  grant 
Massachusetts  final  approval  of  its 
program.  See  59  FR  25588  (1994). 
Further  background  on  EPA's  tentative 
decision  to  grant  approval  is  included  in 
that  decision. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  appHcation  for  pubhc 
comment  and  the  date  of  a  public 
hearing  on  the  application.  EPA 
received  written  and  oral  comments  on 
the  application,  and  a  public  hearing 
was  held  on  June  30, 1994. 

Three  commentators  raised  concerns 
regarding  the  applicability  of 
environmental  justice  to  the 
Massachusetts  UST  program 


implementation.  EPA  notes  that 
Massachusetts'  receipt  of  Federal 
financial  assistance  subjects 
Massachusetts  to  the  obligations  of  Title 
VI  of  the  Civil  Rights  Act  of  1964.  EPA 
is  committed  to  working  with 
Massachusetts  to  support  and  ensure 
compliance  with  all  Title  VI 
requirements.  Furthermore,  the 
narrative  portion  of  Massachusetts' 
application  expresses  its  voluntary 
support  of  environmental  justice 
principles  in  the  management  of  the 
UST  program.  Although  this  is  not  a 
criterion  for  program  approval,  EPA 
acknowledges  Massachusetts'  support  of 
environmental  justice  principles. 

B.  Decision 

I  conclude  that  Massachusetts' 
application  for  final  approval  meets  all 
of  the  statutory  and  regulatory 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly,  Massachusetts  is 
granted  final  approval  to  operate  its 
UST  program  in  lieu  of  the  Federal 
program.  Massachusetts  now  has  the 
responsibility  for  managing  all  regulated 
underground  storage  tank  facilities 
vrithin  its  borders  and  carrying  out  all 
aspects  of  the  Federal  UST  program, 
except  with  regard  to  Indian  lands, 
where  EPA  will  continue  to  have 
regulatory  authority.  Massachusetts  also 
has  primary  enforcement  responsibility, 
although  EPA  retains  the  right  to 
conduct  inspections  under  Section  9005 
of  RCRA,  42  U.S.C.  6991d,  and  to  take 
enforcement  actions  imder  Section  9006 
of  RCRA,  42  U.S.C.  6991e.  EPA  will 
continue  to  work  together  with  the 
Massachusetts  Department  of 
Environmental  Protection  (DEP)  in  its 
ongoing  commitment  and  efforts  to 
address  environmental  justice  concerns 
in  low-income  urban  and  minority 
neighborhoods  in  Massachusetts. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  approval 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  approval  effectively 
suspends  the  applicability  of  certain 
federal  regulations  in  favor  of 
Massachusetts'  Program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  within  Massachusetts.  It 
does  not  impose  any  new  burdens  on 


small  entities.  This  rule,  therefore,  does 
not  require  fiexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure, 
Hazardous  materials. 

Authority:  Section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended,  42  U.S.C.  6991c. 

Dated:  March  3. 1995. 
John  P.  DeViliars, 
Regional  Administrator. 
(FR  Doc.  95-6675  Filed  3-16-95;  8:45  am) 
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40  CFR  Part  281 
[FRL-5173-5] 

Texas;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

Texas'  application  for  final  approval. 

SUMMARY:  The  State  of  Texas  has 
applied  for  final  approval  of  its 
undergroimd  storage  tank  (UST) 
program  under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Texas'  application 
and  has  reached  a  final  determination 
that  Texas'  UST  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  approval.  Thus,  EPA  is  granting 
final  approval  to  Texas  to  operate  its 
program. 

EFFECTIVE  DATE:  Final  approval  for  Texas 
shall  be  effective  at  1:00  p.m.  Central 
Standard  Time  on  April  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Womack,  Texas  Program  Officer, 
Underground  Storage  Tank  Program,  US 
EPA,  Region  6,  Mailcode:  6H-A,  1445 
Ross  Avenue,  Dallas,  Texas  75202, 
Phone:  (214)665-6586. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  RCRA  enaMes  EPA  to 
approve  State  UST  programs  to  operate 
in  the  State  in  lieu  of  the  Federal  UST 
program.  To  qualify  for  final 
authorization,  a  state's  program  must: 
(1)  Be  "no  less  stringent"  than  the 
Federal  program;  and  (2)  provide  for 
adequate  enforcement  (sections  9004(a) 
and  9004(b)  of  RCRA,  42  U.S.C. 
6991c(a)). 

B.  Texas 

On  April  28, 1994,  Texas  submitted 
an  official  application  for  final  approval. 
On  January  24, 1995,  EPA  published  a 
tentative  decision  announcing  its  intent 


to  grant  Texas  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  60  FR  4586, 
January  24,  1995. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  appHcation  for  public 
comment.  EPA  also  provided  notice  that 
a  public  hearing  would  be  provided 
only  if  significant  public  interest  was 
shown.  No  requests  to  present  testimony 
at  the  public  hearing  were  submitted 
and  no  written  comments  on  the 
application  were  submitted. 

D.  Decision 

I  conclude  that  the  State  of  Texas' 
application  for  final  approval  meets  all 
of  the  statutory  and  regulatory 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly,  Texas  is  granted 
final  approval  to  operate  its  UST 
program  in  lieu  of  the  Federal  program. 
Texas  now  has  the  responsibility  for 
managing  UST  facilities  within  its 
borders  and  carrying  out  all  aspects  of 
the  UST  program  except  with  regard  to 
Indian  lands,  where  EPA  will  retain  and 
otherwise  exercise  regulatory  authority. 
Texas  also  has  primary  enforcement 
authority,  although  EPA  retains  the  right 
to  conduct  inspections  under  Section 

9005  of  RCRA,  42  U.S.C.  6991d,  and  to 
take  enforcement  actions  under  Section 

9006  of  RCRA,  42  U.S.C.  6991e. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Texas'  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  USTs  in  the  State.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

List  of  Subiects  in  40  CFR  Part  281 

Administrative  Practice  and 
Procedure,  Hazardous  Materials,  State 
Program  Approval,  Underground 
Storage  Tanks. 

Authority:  This  Notice  is  issued  under  the 
authority  of  section  2002(a),  7004(b),  and 
90044  of  the  Solid  Waste  Disposal  Act  as 


amended,  42  U.S.C  6912(a),  6974(b).  and 
6991(c). 

Dated:  March  7, 1995. 

William  B.  Hathaway, 

Acting  Regional  Administrator. 

[PR  Doc.  95-6674  Filed  3-16-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  Nos.  92-266  and  93-125,  FCC 
95^2] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
an  Eighth  Order  on  Reconsideration  to 
revise  certain  cable  regulations  affecting 
small  systems  and  certified  local 
fi-anchising  authorities.  Certified  local 
franchising  authorities,  independent 
small  systems,  and  small  systems 
owned  by  small  multiple  system 
operators  ("small  MSOs")  will  be 
permitted  to  enter  into  alternative  rate 
regulation  agreements  that  comply  with 
the  Communications  Act  of  1934,  as 
amended. 

EFFECTIVE  DATE:  April  14, 1995,  except 
for  47  CFR  section  76.934(f)(2)  which 
will  become  effective  upon  OMB 
approval.  The  Commission  will  issue 
written  confirmation  of  OMB  approval 
at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Cosentino,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Eighth  Order  on 
Reconsideration  in  MM  Docket  No.  92- 
266  and  MM  Docket  No.  93-215,  FCC 
95-42,  adopted  February  3,  1995  and 
released  February  6, 1995. 

The  complete  text  of  this  Eighth  Order 
on  Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  £)C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  at  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  the  Eighth  Order  on 
Reconsideration 

The  1992  Cable  Act  requires  the 
Commission  to  reduce  regulatory 
burdens  and  the  cost  of  compliance  for 
small  systems.  Small  systems  are 
defined  in  the  statute  as  systems  serving 


1 ,000  or  fewer  subscribers.  Pursuant  to 
that  mandate,  the  Commission  has 
created  different  regulatory  approaches 
that  are  available  to  small  systems. 

The  Cable  Telecommunications 
Association  ("CATA")  and  other  groups 
generally  believe  that  our  efforts  have 
not  produced  the  intended  result  of 
reducing  administrative  burdens  and 
costs  for  smaller  systems.  Preliminarily, 
industry  associations  and  individual 
operators  assert  that  small  systems  face 
higher  costs  than  other  cable  operators. 
In  our  Fifth  Order  on  Reconsideration 
and  Further  Notice  of  Proposed 
Rulemaking  ("Fifth  Reconsideration 
Order"),  MM  Docket  No.  92-266  and 
MM  Docket  No.  93-215,  FCC  94-234,  59 
FR  51869  (October  13,  1994),  we  sought 
comment  on  definitions  of  small 
businesses  that  could  be  used  to  define 
eligibility  for  any  special  rate  or 
administrative  treatment.  In  response,  a 
number  of  commenters  point  out  that 
smaller  systems  do  not  qualify  for  the 
volume  discounts  offered  by  equipment 
and  program  suppliers  to  larger  systems. 
In  addition,  commenters  observe  that  a 
smaller  system  serving  a  large  rural  area 
faces  increased  construction  costs  due 
to  the  increased  amount  of  cable  that 
must  be  installed  to  reach  the  entire  area 
and  increased  operating  costs  given  the 
greater  amount  of  facilities  that  must  be 
maintained.  Moreover,  commenters  note 
that  the  total  costs  for  which  a  small 
system  is  responsible  must  be  recovered 
from  a  small  subscriber  base.  Although 
our  current  rules  take  into  account  the 
number  of  subscribers  a  system  has,  the 
commenters  are  unanimous  that  the 
rules  do  not  do  so  adequately.  CATA 
further  asserts  that  complexities  in  our 
rules,  and  the  cost  of  enforcing  them, 
have  discouraged  local  franchising 
authorities  in  smaller  communities  from 
seeking  certification.  While  CATA 
highlights  the  fact  that,  even  in  these 
circumstances,  the  mere  potential  of  rate 
regulation  hinders  small  systems  in 
their  attempts  to  obtain  financing  and 
capital,  thus  increasing  their  cost  of 
doing  business,  we  are  equally 
concerned  that  there  are  local 
franchising  authorities  which  desire  to 
regulate  basic  rates  but  which  lack  the 
resources  to  do  so  in  accordance  with 
our  existing  rules. 

Based  on  these  factors,  these  groups 
have  urged  the  Commission  to  adopt 
difi^erent  and  less  stringent  rules  for 
small  cable  companies.  In  comments 
and  in  a  letter  to  Chairman  Reed  E. 
Hundt,  CATA  proposes  an  alternative 
rate  regulation  scheme  that  differs 
significantly  from  the  present  method  of 
rate  regulation  which  CATA,  and  other 
commenters,  claim  is  too  complicated 
and  burdensome.  CATA's  proposal  is  as 
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follows:  The  Commission  should  permit 
local  franchising  authorities  and  small 
systems  to  create  their  own  alternative 
rate  regulation  plan,  not  based  on  the 
Commission's  benchmark/cost-of- 
service  rules,  but  still  adhering  to  the 
regulatory  factors  of  the  1992  Cable  Act. 
CATA  states  that  alternative  regulation 
should  be  available  to  all  small  systems 
of  1,000  or  fewer  subscribers  regardless 
of  whether  they  are  currently  subject  to 
regulation  and  without  regard  to  system 
ownership  or  affiliation  with  an  MSO  of 
any  size.  CATA  envisions  that  the 
parties  could  agree  to  regulate  rates  for 
the  basic  service  and  cable  programming 
service  ("CPS")  tiers,  as  well  as  going 
forward,  inflation,  and  external  cost 
issues.  Rate  increases  also  could  be 
agreed  to  in  advance.  If  a  small  system 
and  a  local  franchising  authority  entered 
into  an  alternative  regulation  plan 
affecting  the  CPS  tier,  subscribers  could 
still  file  a  rate  complaint  with  the 
Conunission.  Under  CATA's  proposal, 
both  the  small  system  and  the  local 
franchising  authority  would  have  to 
consent  to  the  alternative  regulatory 
framework.  If  the  parties  could  not  agree 
on  an  alternative  approach,  the  local 
franchising  authority  would  regulate 
rates,  if  at  all,  using  Commission  rules. 

Based  on  comments  received  in 
response  to  the  Fifth  Reconsideration 
Order,  and  in  light  of  other  pending 
petitions  for  reconsideration,  we 
reconsider  on  our  own  motion  the 
Second  Order  on  Reconsideration, 
Fourth  Report  and  Order,  and  Fifth 
Notice  of  Proposed  Rulemaking,  MM 
Docket  No.  92-266,  FCC  94-38,  59  FR 
18064  (April  15, 1994]  as  it  relates  to 
rate  regulation  of  small  systems.  We 
believe  that,  subject  to  modifications 
discussed  below,  the  alternative  rate 
regulation  framework  proposed  by 
CATA  is  consistent  with  the  spirit  and 
the  letter  of  the  Communications  Act  of 
1934,  as  amended  ("Communications 
Act").  Accordingly,  we  will  establish  an 
alternative  form  of  rate  regulation  for 
independent  small  systems  and  small 
systems  owned  by  small  MSO's  based 
upon  CATA's  suggestions.  We  limit 
availability  of  this  alternative  process  to 
independent  small  systems  and  small 
systems  owned  by  small  MSOs  because 
we  believe  that  larger  systems  have  the 
financial  and  administrative  resources 
necessary  to  comply  with  our 
benchmark  and  cost-of-service  rate 
regulations.  A  small  MSO  is  an  MSO 
serving  250,000  or  fewer  total 
subscribers  that  owns  only  systems  with 
less  than  10,000  subscribers  each  and 
has  an  average  system  size  of  1,000  or 
fewer  subscribers.  However,  in  the 
futiu«,  we  may  modify  oxu-  eligibility 


standards  in  response  to  action  we  take 
in  our  proceeding  on  system  size 
definitions. 

Congress  acknowledged  the  special 
circuimstances  faced  by  small  systems 
by  specifically  directing  the 
Commission  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  them.  We  believe  that 
this  goal  can  best  be  achieved  by  giving 
certified  local  fianchising  authorities 
and  eligible  systems  discretion  to  agree 
to  an  alternative  form  of  rate  regulation 
that  will  involve  a  traditional  bargaining 
process  guided  by  the  specific  criteria 
set  forth  in  the  Communications  Act  as 
being  relevant  to  the  establishment  of 
rates  for  basic  services  and  cable 
programming  services.  This  firamework 
will  free  both  the  cable  operator  and  the 
local  franchising  authority  from  the 
burdens  and  costs  of  analyzing  and 
applying  our  benchmark  and  cost-of- 
service  rules. 

While  minimizing  regulatory  burdens, 
the  alternative  rate  regulation 
agreements  that  the  parties  may  create 
also  v*rill  further  the  goal  of  ensuring 
reasonable  rates  by  requiring  local 
franchising  authorities  to  take  into 
account  specific  factors,  identified  by 
Congress,  when  imposing  rate 
regulations  for  both  the  basic  service  tier 
and  cable  programming  service  tiers. 
With  respect  to  basic  service,  those 
criteria  are: 

[1]  The  rates  for  cable  systems,  if  any, 
that  are  subject  to  effective  competition; 

[2]  The  direct  costs  (if  any)  oi 
obtaining,  transmitting,  and  otherwise 
providing  signals  carried  on  the  basic 
service  tier,  including  signals  and 
services  carried  on  the  basic  service  tier 
pursuant  to  paragraph  (7)(B) 
[Communications  Act  §  623  (b)(7)(B),  47 
U.S.C.  543(b)(7)(B)).  and  changes  in 
such  costs; 

[3]  Only  such  portion  of  the  joint  and 
common  costs  (if  any)  of  obtaining, 
transmitting,  and  otherwise  providing 
such  signals  as  is  determined,  in 
accordance  with  regulations  prescribed 
by  the  Commission,  to  be  reasonably 
and  properly  allocable  to  the  basic 
service  tier,  and  changes  in  such  costs; 

[4]  The  revenues  (ifany)  received  by 
a  cable  operator  fitim  advertising  from 
programming  that  is  carried  as  part  of 
the  basic  service  tier  or  from  other 
consideration  obtained  in  connection 
with  the  basic  service  tier; 

(5)  The  reasonably  and  properly 
allocable  portion  of  any  amount 
assessed  as  a  franchise  fee,  tax,  or 
charge  of  any  kind  imposed  by  any  State 
or  local  authority  on  the  transactions 
between  cable  operators  and  cable 
subscribers  or  any  other  fee,  tax,  or 
assessment  of  general  applicability 


imposed  by  a  governmental  entity 
appUed  against  cable  operators  or  cable 
subscribers; 

[6]  Any  amoimt  required,  in 
accordance  with  paragraph  (4),  to  satisfy 
franchise  requirements  to  support 
public,  educational,  or  governmental 
channels  or  the  use  of  such  channels  or 
any  other  services  required  under  the 
franchise;  and 

[7]  A  reasonable  profit,  as  defined  by 
the  Commission  consistent  with  the 
Commission's  obligations  to  subscribers 
imder  paragraph  (1)  [Communications 
Act  §623  (b)(1),  47  U.S.C.  543(b)(l)]. 

Among  other  factors,  the  criteria  to  be 
used  in  establishing  the  rates  to  be 
charged  for  cable  programming  services 
are: 

[1]  The  rates  for  similarly  situated 
cable  systems  offering  comparable  cable 
programming  services,  taking  into 
account  similarities  in  facilities, 
regulatory  and  governmental  costs,  the 
number  of  subscribers,  and  other 
relevant  factors; 

[2]  The  rates  for  cable  systems,  if  any, 
that  are  subject  to  effective  competition; 

|3l  The  history  of  the  rates  for  cable 
programming  services  of  the  system, 
including  the  relationship  of  such  rates 
to  changes  in  general  consumer  prices; 

[4]  The  rates,  as  a  whole,  for  all  the 
cable  programming,  cable  equipment, 
and  cable  services  provided  by  the 
system,  other  than  programming 
provided  on  a  per  channel  or  per 
program  basis; 

[5]  Capital  and  operating  costs  of  the 
cable  system,  including  the  quality  and 
costs  of  the  customer  service  provided 
by  the  cable  system;  and 

[6]  The  revenues  (ifany)  received  by 
a  cable  operator  from  advertising  from 
programming  that  is  carried  as  part  of 
the  service  for  which  a  rate  is  being 
established,  and  changes  in  such 
revenues,  or  from  other  consideration 
obtained  in  connection  with  the  cable 
programming  services  concerned. 

We  believe  the  rules  we  adopt  here 
properly  take  into  account  these 
statutory  factors.  As  a  preUminary 
matter,  we  note  that  alternative  rate 
regulation  agreements  will  present  an 
option  for  local  franchising  authorities 
and  small  systems.  Both  parties  remain 
free  to  insist  on  analysis  under  our 
existing  rules,  which  we  have  already 
determined  take  into  account  the 
statutory  factors.  In  addition,  we  believe 
that  small  systems  and  local  franchising 
authorities  in  markets  where  small 
systems  provide  service  are  Ukely  to  be 
familiar  with  the  facts  and 
circumstances  imderlying  the  factors  for 
their  particular  markets.  Moreover,  the 
statutory  factors  must  be  taken  into 
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accoimt  in  negotiating  alternative  rate 
regulation  agreements. 

Given  its  uiowledge  of  local 
conditions  and  its  experience  with  the 
cable  operator,  the  local  franchising 
authority  often  will  be  in  the  best 
position  to  assess  the  relative 
importance  of  these  criteria  and  to 
gather  the  relevant  facts  accordingly. 
Moreover,  since  a  small  system  is  likely 
to  be  located  in  an  area  with  a  relatively 
small  population,  we  expect  that  the 
local  franchising  authority  will  be 
particularly  responsive  to  the  needs  and 
desires  of  cable  subscribers.  This 
circiunstance  should  give  the  local 
franchising  authority  substantial 
encouragement  and  leverage  to  guard 
against  any  attempt  by  the  cable 
operator  to  view  the  alternative 
fiamework  as  an  avenue  to  achieve 
imreasonable  rates.  Indeed,  unless  and 
until  an  alternative  rate  agreement  is 
reached,  the  local  franchising  authority 
will  always  be  able  to  rely  upon  the 
general  benchmark/cost-of-service  rules, 
further  ensuring  the  reasonableness  of 
the  rates  permitted  under  an  alternative 
rate  regulation  agreement.  Thus,  we 
conclude  that  rates  subject  to  alternative 
rate  regulation  agreements  by  small 
systems  will  be  reasonable. 

Further,  we  believe  that  alternative 
rate  regulation  agreements  will  assist 
the  Commission  in  ensuring  that  rates 
for  cable  programming  services  are  not 
unreasonable.  As  part  of  the  alternative 
process,  certified  local  franchising 
authorities  are  required  to  take  into 
account  relevant  statutory  factors  to 
ensure  that  rates  for  CPS  tiers  are  not 
unreasonable  before  entering  into  the 
negotiated  agreement.  The  Commission, 
however,  shall  retain  jurisdiction  over 
cable  programming  service  rates. 
As  discussed  below,  the  local 
franchising  authority  must  be  certified 
in  accordance  with  our  standard 
procedures.  Before  entering  into  an 
alternative  rate  regulation  agreement, 
the  local  franchising  authority  must  take 
into  account  the  relevant  criteria 
discussed  above  and  must  provide  for 
public  notice  and  comment.  Finally,  all 
alternative  rate  regulation  agreements 
will  be  subject  to  Commission  review, 
as  mandated  by  the  Communications 
Act.  For  data  collection  purposes,  and  to 
assist  the  Commission  in  evaluating 
complaints,  eligible  cable  operators 
must  file  with  the  Commission  a  copy 
of  the  operative  alternative  rate 
regulation  agreement  within  30  days 
after  its  effective  date. 

As  with  any  local  franchising 
authority  seeking  to  enforce  rate 
regulations,  a  local  franchising  authority 
that  elects  to  regulate  pursuant  to  an 
alternative  rate  agreement  must  file  the 


certification  required  by  Section 
623(a)(3)  of  the  Communications  Act 
and  our  rules.  The  certification  process 
shall  be  governed  by  our  existing  rules 
applicable  to  local  franchising 
authorities  who  wish  to  regulate  cable 
operators  according  to  the  benchmark 
and  cost-of-service  rules.  No  altemadve 
rate  regulation  agreement  will  be 
effective  until  the  effective  date  of  the 
certification.  However,  this  does  not 
preclude  a  local  fi^nchising  authority 
that  has  yet  to  be  certified  from  entering 
into  an  alternative  rate  agreement  that  is 
conditioned  upon  the  effectiveness  of 
the  local  franchising  authority's 
certification.  Alternatively,  the  parties 
may  wait  until  after  the  franchising 
authority  is  certified  to  begin  their 
negotiations.  A  local  franchising 
authority  that  already  is  certified  by  the 
Commission  may  enter  into  an 
alternative  rate  agreement  with  the  cable 
operator  at  any  time.  We  note  that  the 
cable  operator  vrill  be  subject  to  the 
standard  benchmark/cost-of-service 
rules  upon  the  expiration  of  an 
alternative  rate  agreement.  Thus,  the 
local  firanchising  authority  shall  accept 
as  reasonable  the  basic  service  rate  in 
effect  at  the  time  the  agreement  expires 
and  may  apply  benchmark/cost-of- 
service  rules  on  a  going-forward  basis  to 
determine  the  reasonableness  of 
proposed  changes  to  basic  service  rates 
stemming  from  external  costs,  inflation, 
and  the  addition,  deletion,  or 
substitution  of  chaimels. 

The  alternative  approach  may  be 
pursued  only  by  agreement  of  both  the 
cable  operator  and  the  local  franchising 
authority.  To  ensure  maximum  freedom 
from  regulatory  constraints,  we  will  not 
establish  any  requirements  to  control 
the  negotiation  process.  We  note, 
however,  that  the  scope  of  alternative 
agreements  is  limited  exclusively  to  the 
regulation  of  rates  charged  for  basic 
service  and  CPS  tiers  and  the  equipment 
used  to  receive  these  tiers.  Thus, 
certified  local  franchising  authorities 
may  not  enforce  state/local  negative 
option  bilUng  laws  that  conflict  with 
federal  negative  option  billing  rules.  See 
47  CFR  76.981.  See  also  Memorandum 
Opinion  &  Order,  LOI-93-14.  DA  95-60 
(Cab.  Serv.  Bur.  Jan.  20.  1995); 
Memorandum  Opinion  &  Order,  LOI- 
93-2,  DA  95-61  (Cab.  Serv.  Bur.  Jan.  20, 
1995);  Consolidated  Memorandum 
Opinion  &  Order,  LOI-93-1,  et  al.,  DA 
95-106  (Cab.  Serv.  Bur.  Jan.  25,  1995). 
There  are  numerous  provisions  of 
federal  law  which  may  not  be  waived, 
even  by  agreement  of  the  local 
franchising  authority  and  the  small 
system,  unless  waivers  are  provided  for 
in  the  Commission's  rules.  These 


provisions  include,  but  are  not  limited 
to,  geographically  uniform  rates 
stnictiues,  tier  buy-through 
prohibitions,  technical  standards,  must- 
carry  obligations,  and  retransmission 
consent.  See  47  CFR  76.984,  76.921, 
76.605,  76.56,  76.64.  Moreover,  the 
intention  of  the  alternative  framework  is 
not  only  to  ease  the  cost  of  compUance 
with  our  rules  but  to  ensure  that  eligible 
small  systems  are  not  required  to  reduce 
rates  more  than  required  by  those  rules. 
Therefore,  an  alternative  rate  agreement 
shall  be  unenforceable  if  it  requires  the 
cable  operator  to  charge  rates  lower  than 
would  be  permitted  under  the 
benchmark  or  cost-of-service  rules. 

Section  623(a)(3)(C)  of  the 
Commimications  Act  requires  a  local 
fianchising  authority  to  "provide  a 
reasonable  opportunity  for 
consideration  of  the  views  of  interested 
parties"  in  the  course  of  rate  regulation 
proceedings.  Although  this  provision  is 
applicable  to  rate  proceedings  regardless 
of  whether  the  alternative  procedure  is 
followed,  we  expect  this  provision  to  be 
particularly  significant  in  the  context  of 
alternative  rate  regulation  agreements. 
Active  involvement  by  interested  parties 
at  an  early  stage  of  the  proceedings,  i.e., 
prior  to  final  adoption  of  an  agreement, 
should  reduce  the  occurrence  of 
complaints  after  the  alternative 
agreement  is  implemented.  Thus,  the 
local  franchising  authority  shall  provide 
a  reasonable  opportunity  for  comment 
by  interested  parties,  including 
subscribers,  and,  based  upon  its 
consideration  of  such  comments, 
modify  the  agreement  to  the  extent  it 
deems  appropriate  before  submitting  the 
proposal  to  the  cable  operator.  The  local 
franchising  authority  need  solicit  public 
comment  only  once  and  thus  is  not 
precluded  from  entering  into  an 
alternative  agreement  that  differs  fixjm  a 
proposal  that  is  presented  for  pubfic 
comment. 

Once  a  cable  operator  is  subject  to  rate 
regulations,  the  Communications  Act 
and  our  rules  provide  various 
mechanisms  for  resolving  disputes 
regarding  rates  and  the  enforcement  of 
regulations  by  local  fi-anchising 
authorities.  Subscribers  and  other 
interested  parties  may  appeal  to  the 
Commission  a  rate  decision  made  by  a 
certified  local  franchising  authority 
concerning  the  basic  service  tier.  (5ur 
rules  also  provide  for  Commission 
resolution  of  complaints  regarding  rates 
for  CPS  tiers.  The  Commission  also  may 
review  disputes  between  cable  operators 
and  certified  local  fi-anchising 
authorities  relating  to  the  administration 
of  regulations  governing  basic  service 
tier  rates. 
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An  appeal  of  a  local  franchising 
authority  decision  approving  an 
alternative  rate  regulation  agreement  as 
it  applies  to  basic  service  tier  rates  may 
be  filed  with  the  Commission  under  our 
regular  procedures.  Since  we  have 
determined  that  the  agreed  upon  rate  is 
by  definition  a  reasonable  rate,  the  issue 
before  the  Commission  will  be  whether 
the  small  system  is  charging  the  agreed 
upon  rate  and  whether  the  agreement 
was  entered  into  consistent  with  our 
requirements.  We  also  believe  it  would 
be  useful  for  potential  complainants 
regarding  CPS  rates  to  attempt  to  resolve 
their  complaints  with  the  local 
franchising  authority  when  CPS  rates 
are  subject  to  an  alternative  rate 
regulation  agreement.  Given  the  local  - 
franchising  authority's  role  as  a  party  to 
the  agreement,  we  believe  that  many 
CPS  rate  disputes  can  be  resolved  at  that 
level.  Thus,  we  will  require  as  a 
prerequisite  to  a  CPS  complaint  to  the 
Commission  involving  an  alternative 
rate  regulation  agreement  that  the 
complainant  provide  evidence  that  he  or 
she  was  denied  the  requested  relief  from 
the  local  franchising  authority.  As  with 
basic  service  rates,  in  an  FCC  complaint 
the  Commission  will  determine  whether 
the  rates  are  consistent  with  the 
agreement  and  our  requirements. 

The  Commission  will  resolve  all  CPS 
rate  complaints  pending  at  the  time  an 
alternative  rate  regulation  agreement 
becomes  effective  under  rules  in  effect 
at  the  time  the  rates  were  charged. 
Parties  to  an  alternative  rate  regulation 
agreement  must  abide  by  the 
Commission's  decision  regarding 
appropriate  remedies  for  unreasonable 
rates  charged  prior  to  the  effective  date 
of  an  alternative  rate  regulation 
agreement.  However,  the  parties  remain 
at  liberty  to  determine  reasonable  CPS 
rates  to  be  charged  upon  the  effective 
date  of  an  alternative  rate  regulation 
agreement.  We  do  not  believe  this  will 
hinder  the  negotiation  process  or 
implementation  of  an  alternative  rate 
regulation  agreement  because  both  local 
franchising  authorities  and  cable 
operators  are  served  with  copies  of  FCC 
Form  329  complaints  filed  with  the 
Commission  by  a  subscriber  and  will 
know  the  status  of  any  complaints  at  the 
time  negotiations  commence.  In 
addition,  since  entering  into  an 
alternative  agreement  is  voluntary,  the 
terms  of  the  agreement  shall  be  binding 
as  between  the  cable  operator  and  the 
local  ft-anchising  authority  such  that 
neither  party  shall  be  permitted  to  seek 
from  the  Commission  relief  that  is 
inconsistent  with  the  agreement.  Thus, 
a  local  franchising  authority  may  not 
challenge  a  rate  permitted  under  the 


terms  of  the  agreement  and  a  cable 
operator  may  not  seek  to  increase  its 
rates  above  what  the  agreement  permits. 

We  have  previously  interpreted 
Section  623(j)  of  the  Communications 
Act  to  preclude  grandfathering  rate 
agreements  entered  into  after  July  1, 
1990,  in  part  because  we  concluded  that 
grandfathering  such  agreements  would 
conflict  with  the  1992  Cable  Act's  intent 
to  abrogate  rate  agreements  entered  into 
after  July  1.  1990.  The  rules  we  adopt 
today,  permitting  certified  local 
franchising  authorities  to  enter  into 
agreements  with  qualifying  cable 
operators  with  respect  to  rates,  will  be 
applied  in  the  context  of  our  existing 
cable  rate  regulation  rules.  These  rules 
will  provide  a  framework  consistent 
with  the  statute,  under  which  any  such 
agreements  will  be  negotiated.  In 
addition,  our  rules  will  require  local 
franchising  authorities  to  take  into 
account  specific  factors  identified  by 
Congress  when  determining  rates  for 
both  basic  and  CPS  tiers.  In  light  of  this 
requirement,  we  find  such  alternative 
rate  agreements,  developed  in 
accordance  with  the  statutory  factors 
Congress  identified  for  establishing 
rules  to  ensure  that  basic  rates  were 
reasonable  and  that  CPS  rates  were  not 
unreasonable,  consistent  with  the 
Communications  Act.  As  such,  these 
agreements  do  not  pose  the  kinds  of 
conflicts  with  the  1992  Cable  Act  that 
we  previously  identified  when  we 
interpreted  Section  623(j)  as  obviating 
rate  agreements  entered  into  after  July  1, 
1990. 

Administrative  Matters 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601-612,  the 
Commission's  final  analysis  with 
respect  to  the  Eighth  Order  on 
Reconsideration  is  as  follows: 

Need  and  Purpose  of  this  Action.  The 
Commission,  in  compliance  with 
section  3  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  47  U.S.C.  543  (1992), 
pertaining  to  rate  regulation,  adopts 
revised  rules  and  procedures  intended 
to  ensure  that  cable  services  are  offered 
to  reasonable  rates  with  minimum 
regulatory  and  administrative  burdens 
on  cable  entities. 

Summary  of  Issues  Raised  by  the 
Public  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis.  There 
are  no  comments  submitted  in  response 
to  the  Initial  Regulatory  Flexibility 
Analysis.  The  Chief  Counsel  for 
Advocacy  of  the  United  States  Small 
Business  Administration  (SBA)  filed 
comments  in  the  original  rulemaking 


order.  The  Commission  addressed  the 
concerns  raised  by  SBA  in  the  First 
Report  and  Order,  MM  Docket  No.  92- 
266,  FCC  93-177,  58  FR  29736  (May  21, 
1993). 

Significant  Alternatives  Considered 
and  Rejected.  In  the  course  of  this 
proceeding,  petitioners  representing 
cable  interests  and  franchising 
authorities  submitted  several 
alternatives  aimed  at  minimizing 
administrative  burdens.  The 
Commission  has  attempted  to 
accommodate  the  concerns  expressed  by 
these  parties.  In  this  Order,  the 
Commission  is  providing  relief  to  small 
systems  and  certified  local  franchising 
authorities  by  permitting  them  to  enter 
into  alternative  rate  regulation 
agreements  that  do  not  require 
completion  of  any  forms. 
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Paperwork  Reduction  Act 

The  requirements  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ordering  Clauses 

Accordingly,  it  is  ordered  That, 
pursuant  to  Section  4(i).  4(j),  303(r).  612. 
and  623  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  303(r),  532,  and  543  the  rules, 
requirements  and  policies  discussed  in 
this  Eighth  Order  on  Reconsideration, 
are  adopted  and  Sections  76.934  and 
76.950  of  the  Commission's  rules,  47 
CFR  Section  76.934  and  are  amended  as 
set  forth  in  below. 

It  is  further  order  That,  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  April  14, 1995,  with 
the  exception  of  new  reporting 
requirements  which  will  become 
effective  on  that  date  or  as  soon 
thereafter  as  they  may  be  approved  by 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301,  303,  307, 
308,  309,  48  Stat.,  as  amended,  1064, 
1065, 1066.  1081. 1082.  1083.  1084. 
1085. 1101;  47  U.S.C.  Sees.  152, 153. 
154,  301,  303,  307,  308,  309,  532,  533, 
535.  542,  543,  552,  as  amended.  106 
Stat.  1460. 

2.  Section  76.934  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  76.934    Small  systems  and  small 
operators. 

•        *        *        •        * 

(f)  Alternative  rate  regulation 
agreements. 

(1)  Local  franchising  authorities, 
certified  pursuant  to  §  76.910. 
independent  small  systems,  and  small 
systems  owmed  by  small  multiple 
system  operators  as  defined  by 

§§  76.901  and  76.922(b)(5)(A)  may  enter 
into  alternative  rate  regulation 
agreements  affecting  the  basic  service 
tier  and  the  cable  programming  service 
tier. 

(2)  Small  systems  must  file  with  the 
Commission  a  copy  of  the  operative 
alternative  rate  regulation  agreement 
writhin  30  days  after  its  effective  date. 

(3)  Alternative  rate  regulation 
agreements  affecting  the  basic  service 
tier  shall  take  into  account  the 
following: 

(i)  The  rates  for  cable  systems  that  are 
subject  to  effective  competition; 

(ii)  The  direct  costs  of  obtaining, 
transmitting,  and  otherwise  providing 
signals  carried  on  the  basic  service  tier, 
including  signals  and  services  carried 
on  the  basic  service  tier  pursuant  to 
§§  76.56  and  76.64.  and  changes  in  such 
costs: 

(iii)  Only  such  portion  of  the  joint  and 
common  costs  of  obtaining, 
transmitting,  and  otherwise  providing 
such  signals  as  is  determined  to  be 
reasonably  and  properly  allocable  to  the 
basic  service  tier,  and  changes  in  such 
costs; 

(iv)  The  revenues  received  by  a  cable 
operator  from  advertising  from 
programming  that  is  carried  as  part  of 
the  basic  service  tier  or  from  other 
consideration  obtained  in  connection 
with  the  basic  service  tier; 

(v)  The  reasonably  and  properly 
allocable  portion  of  any  amount 
assessed  as  a  franchise  fee.  tax,  or 
charge  of  any  kind  imposed  by  any  State 
or  local  authority  on  the  transactions 
between  cable  operators  and  cable 
subscribers  or  any  other  fee,  tax,  or 
assessment  of  general  applicability 
imposed  by  a  governmental  entity 


applied  against  cable  operators  or  cable 
subscribers; 

(vi)  Any  amount  required  to  satisfy 
franchise  requirements  to  support 
public,  educational,  or  governmental 
channels  or  the  use  of  such  chaiuiels  or 
any  other  services  required  under  the 
franchise;  and 

(vii)  A  reasonable  profit.  The  rate 
agreed  to  in  such  an  alternative  rate 
regulation  agreement  shall  be  deemed  to 
be  a  reasonable  rate. 

(4)  Alternative  rate  regulation 
agreements  affecting  the  cable 
programming  service  tier  shall  take  into 
account,  among  other  factors,  the 
following: 

(i)  The  rates  for  similarly  situated 
cable  systems  offering  comparable  cable 
programming  services,  taking  into 
account  similarities  in  facilities, 
regulatory  and  governmental  costs,  the 
number  of  subscribers,  and  other 
relevant  factors; 

(ii)  The  rates  for  cable  systems,  if  any. 
that  are  subject  to  effective  competition; 

(iii)  The  history  of  the  rates  for  cable 
programming  services  of  the  system, 
including  the  relationship  of  such  rates 
to  changes  in  general  consumer  prices; 

(iv)  The  rates,  as  a  whole,  for  all  the 
cable  programming,  cable  equipment, 
and  cable  services  provided  by  the 
system,  other  than  programming 
provided  on  a  per  channel  or  per 
program  basis; 

(v)  Capital  and  operating  costs  of  the 
cable  system,  including  the  quality  and 
costs  of  the  customer  service  provided 
by  the  cable  system;  and 

(vi)  The  revenues  received  by  a  cable 
operator  from  advertising  from 
programming  that  is  carried  as  part  of 
the  service  for  which  a  rate  is  being 
established,  and  changes  in  such 
revenues,  or  from  other  consideration 
obtained  in  connection  with  the  cable 
programming  services  concerned.  The 
rate  agreed  to  in  such  an  alternative  rate 
regulation  agreement  shall  be  deemed  to 
be  a  reasonable  rate. 

(5)  Certified  local  franchising 
authorities  shall  provide  a  reasonable 
opportunity  for  consideration  of  the 
views  of  interested  parties  prior  to 
finally  entering  into  an  alternative  rate 
regulation  agreement. 

(6)  A  basis  service  rate  decision  by  a 
certified  local  franchising  authority 
made  pursuant  to  an  alternative  rate 
regulation  agreement  may  be  appealed 
by  an  interested  party  to  the 
Commission  pursuant  to  §  76.944  as  if 
the  decision  were  made  according  to 
§§76.922  and  76.923. 

[FR  Doc.  95-6555  Filed  3-16-95;  8:45  ami 

BILUNQ  CO06  6712-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[Federal  Acquisition  Circular  90-23 
Correction] 

Federal  Acquisition  Regulation; 
Technical  Correction 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Technical  correction. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  a  correction  to  Federal 
Acquisition  Circular  90-23  published 
on  December  28, 1994,  at  59  FR  67010. 
Miscellaneous  typographical,  editorial, 
and  technical  errors  appeared  in  the 
following  areas:  FAR  Case  91-13 — 
Acquisition  of  Utility  Services.  FAR 
Case  93-27— Cost  Accounting  Standards 
Applicability  and  Thresholds,  and  in 
FAR  Case  90-62— Construction 
Contracting. 

EFFECTIVE  DATE:  December  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beveriy  Fayson  at  (202)  501-4755, 
General  Services  Administration,  FAR 
Secretariat.  Washington.  DC  20405. 

Corrections 
41.501    [Corrected] 

1.  In  the  Federal  Register  issue  of 
December  28. 1994.  under  FAR  Case  91- 
13,  on  page  67022,  under  41.501,  in  the 
third  column,  in  paragraph  (d)(3),  in  the 
second  line  from  the  bottom  of  the 
paragraph  following  the  word 
"paragraphs",  "(f)"  and  "(i)"  should 
read  "(d)(6)"  and  "(d)(4)",  respectively. 

FAR  Case  93-27    [Corrected] 

2.  In  the  same  issue  under  FAR  Case 
93-27,  on  page  67042,  in  the  second 
column,  under  EFFECTIVE  DATE,  in  the 
first  line  at  the  top,  "February  27. 1994" 
should  read  "February  27. 1995". 

52.236-27    [Corrected] 

3.  In  the  same  issue  under  FAR  Case 
90-62,  on  page  67050.  in  the  second 
column,  under  paragraph  (a),  second 
line  from  the  top,  "Investigations" 
should  read  "Investigation". 


UMI 
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Dated:  March  10, 1995. 
C  Allen  Olson, 

Director.  Office  of  Federal  Acquisition  Policy. 

General  Services  Administration. 

|FR  Doc.  95-6623  Filed  3-16-95;  8:45  am] 

BILUNGCOOE  aa20-34-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1805 

Revision  to  NASA  Supplement 
Coverage  on  Advance  Notification  of 
Significant  Procurement  Actions 

agency:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Final  rule. 

SUMMARY:  NASA  is  adding  a 
requirement  regarding  the  notification 
to  the  NASA  Administrator  of 
significant  procurement  actions.  These 
actions  include  contractor  selections  for 
competitive  procurements  valued  at  $25 
million  or  more  and  noncompetitive 
contract  awards  valued  at  $100  million 
or  more.  The  purpose  of  this  notification 
process  is  to  ensure  that  the 
Administrator  has  knowledge  of  these 
actions  in  case  of  congressional  or 
public  inquiries. 
EFFECTIVE  DATE:  March  17, 1995. 
ADDRESSES:  Office  of  Procurement. 
Contract  Management  Division  (Code 
HK),  NASA  Headquarters,  300  E  Street 
SW,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Deborah  O'Neill.  (202)  358-0440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Advance  notification  to  the  NASA 
Administrator  of  large  and  potentially 
sensitive  contract  actions  is  necessary  to 
ensure  that  the  Administrator  has 
knowledge  of  these  actions  in  case  of 
Congressional  or  public  inquiries  either 
before  or  immediately  after  public 
announcement  of  the  actions. 
Notification  must  be  provided  to  NASA 
Headquarters  (Code  HS),  by  facsimile 
transmission,  at  least  five  (5)  work  days 
prior  to  the  intended  public 
announcements  of  contractor  selection 
and  contract  award  actions.  This  allows 
sufficient  time  for  the  information  to  be 
provided  to  the  Administrator  within 
the  Administrator's  normal  work  flow 
system.  Field  installations  are  not  to 
proceed  with  any  announcements  until 
Code  HS  has  advised  that  the 
Administrator  has  been  notified  of  the 
proposed  action  and  the  supporting 
information. 


Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR 
chapter  18.  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  subject  to  44 
U.S.C.  chapter  35. 

List  of  Subjects  in  48  CFR  Part  1805 

Government  procurement. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  part  1805  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1805  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1805— PUBUCIZING  CONTRACT 
ACTIONS 

1805.303-70    [Added] 

2.  Sections  1805-303.70  and  1805- 
303.71  are  redesignated  as  sections 
1805.303-71  and  1805-303.72.  and  a 
new  section  1805.303-70  is  added  to 
read  as  follows: 

1805.303-70    Notification  of  significant 
procurement  actions. 

(a)  NASA  Headquarters  (Code  HS) 
shall  be  notified  of  the  following 
procurement  actions  at  least  five  (5) 
workdays  prior  to  planned  public 
announcement  of  the  actions: 

(1)  Planned  announcement  of 
contractor  selection  and  planned 
contract  award  for  competitive 
procurements  of  $25  million  or  more. 

(2)  Planned  contract  award  of 
noncompetitive  awards  and  new  work 
modifications  of  $100  million  or  more. 

(3)  Planned  award  of  other 
procurement  actions  at  any  dollar  value 
thought  to  be  of  significant  interest  to 
Headquarters. 

(b)  Field  installation  procurement 
officers  shall  send  the  information  listed 
in  paragraphs  (b)  (1)  through  (10)  of  this 
section  to  NASA  Headquarters  (Code 


HS)  via  facsimile  transmission  (202- 
358—4065).  Immediately  prior  to 
transmission,  Code  HS  shall  be  notified 
by  telephone  (202-358-2080)  of  the 
impending  transmission  so  that  a  person 
may  immediately  receive  the 
transmission.  Code  HS  will  hand-carry 
the  notification  to  the  Office  of  the 
Administrator  (Code  A)  and  provide  a 
copy  to  the  Associated  Administrator 
for  Procurement  (Code  H)  to  limit  access 
to  the  information  to  those  persons 
authorized  to  receive  such  information 
as  described  in  48  CFR  (FAR)  1803.104- 
5(c).  In  accordance  with  48  CFR  (FAR) 
3.104-5(c),  all  pages  that  include  source 
selection  information  shall  be  marked 
with  the  legend  "SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104."  The 
information  to  be  sent  is  as  follows: 

(1)  Title  and  a  brief  nontechnical 
description  of  the  work,  including 
identification  of  the  program  or  project. 

(2)  Type  of  action  (whether  the  action 
will  result  in  a  new  contract  or  is  for 
additional  work  under  an  existing 
contract). 

(3)  Type  of  contract  (e.g.,  Firm-Fixed- 
Price  or  Cost  type,  including  whether 
the  cost  contract  is  completion  or  level- 
of-effort). 

(4)  The  total  contract  value  for  the 
instant  action  including  all  priced 
options  (for  selection  notifications,  this 
would  be  the  successful  offeror's  best 
and  final  offer  (BAFO)  amount  and.  for 
award  notifications,  the  negotiated 
value  of  the  contract).  Also  include  the 
Government's  most  probable  cost. 

(5)  The  name,  address,  and  business 
size  status  of  the  prime  contractor  and 
each  major  (over  $1M)  subcontractor. 

(6)  Small  business  and  small 
disadvantaged  business  subcontracting 
goals  both  in  dollars  and  percentage  of 
the  value  of  the  action  including  all 
options. 

(7)  Work  performance  location. 

(8)  Unusual  circumstances  (briefly 
describe  any  facts  or  events  that  bear 
upon  this  procurement  and  make  it 
unusual). 

(9)  Contacts  (names  and  telephone 
numbers  of  a  prime  and  alternate  center 
points  of  contact). 

(10)  Provide  the  following 
information  on  a  separate  piece  of  paper 
attached  to  the  data  for  paragraphs  (b) 
(1)  through  (9)  of  this  section:  For 
competitive  selections  only,  furnish  the 
names  and  addresses  of  all  unsuccessful 
offerors  and  a  brief  explanation  of  the 
general  basis  for  the  selection,  noting 
that  any  detailed  questions  or  requests 
for  more  specific  information  should  be 
referred  to  the  source  selection  official. 

(c)  Field  installations  are  not  to 
proceed  with  any  announcements  until 
Code  HS  has  advised  that  the 


Administrator  has  been  notified  of  the 
proposed  action  and  the  supporting 
information.  Once  this  advice  is 
received  from  Code  HS,  field 
installations  should  proceed  with 
established  notification  to  offerors  and 
press  release  procedures  (See  1805.303- 
71  and  1805.303-72). 

1805.303-71    [Amended] 

3.  In  the  redesignated  section 
1805.303-71,  paragraph  (a)(l)(iv)  is 
amended  by  deleting  the  phrase  "and 
section  1805.303-70". 

(PR  Doc.  95-6440  Filed  3-16-95;  8:45  am] 

BiLUNO  CODE  7510-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

Poclcet  No.  PS-113;  Amendment  192-71A. 
195-49A] 

RIN  2137-AB44 

Operation  and  Maintenance 
Procedures  for  Pipelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  Rule:  Response  to  Petition 
for  Reconsideration. 

SUMMARY:  On  February  11, 1994.  RSPA 
issued  a  final  rule  amending  existing 
operation  and  maintenance  (O&M) 
procedures  for  gas  pipeline  facilities. 
The  American  Gas  Association 
(Petitioner  or  A.G.A.)  filed  a  Petition  for 
Reconsideration  (petition)  concerning 
five  provisions  of  the  final  rule.  After 
careful  consideration  of  the  petition, 
RSPA  concludes  the  petition  should  be 
denied  in  part,  and  granted  in  part. 
RSPA  is  granting  those  aspects  of  the 
petition  that  relate  to:  (1)  procedures 
required  to  be  included  in  an  operator's 
O&M  manual,  and  (2)  the  extent  of  the 
requirement  to  address  malfunctions 
and  other  deviations  during  abnormal 
operations. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  April  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  (202)  366-4571.  concerning 
the  contents  of  this  final  rule,  or  the 
Dockets  Unit.  (202)  36&-4453,  regarding 
copies  of  this  final  rule  or  other  material 
in  the  docket. 

SUPP1.EMENTARY  INFORMATION: 

Background 

RSPA  promulgated  the  final  rule  on 
Operations  and  Maintenance  Procedures 


for  Pipelines  (59  FR  6579;  February  11, 
1994)  pursuant  to  49  U.S.C.  60101  et 
seq.  The  purpose  of  the  rule  is  to  ensure 
that  gas  pipeline  operators  maintain 
thorough  gas  pipeline  operation  and 
maintenance  (O&M)  procedures.  Gas 
pipeline  operators  are  now  required  to 
include  detailed  procedures  on  normal 
and  abnormal  operation,  maintenance 
and  emergency-response  activities  in 
their  O&M  manual.  Gas  pipeline 
operators  are  also  responsible  for 
annually  reviewing  and  updating  their 
O&M  manual.  Furthermore,  both  gas 
and  hazardous  liquid  pipeline  operators 
are  required  to  prepare  procedures  to  be 
followed  to  safeguard  personnel  from 
the  hazards  associated  with  the  unsafe 
accujnulation  of  vapor  or  gas  in 
excavated  trenches.  As  RSPA  explained 
in  the  final  rule,  these  actions  will 
reduce  the  likelihood  of  pipeline 
failures,  and  provide  a  better  basis  for 
personnel  training. 

Summary  of  Petition  and  Comments  on 
Petition 

In  its  petition,  A.G.A.  raised  five 
issues  relating  to  various  aspects  of  the 
final  rule,  and  requested  that  RSPA 
modify  or  clarify  the  final  rule 
accordingly.  The  following  sections 
summarize  the  issues  raised  in  the 
petition,  and  provide  RSPA's  response 
to  each  request. 

/.  Extent  of  a  Gas  Pipeline  Operator's 
Annual  Review  of  its  O&M  Manual 

Petitioner  asserts  that  the  requirement 
that  an  operator  review  its  activities 
periodically  to  determine  the 
effectiveness  of  its  operation  and 
maintenance  procedures  (49  CFR 
192.605(b)(8))  coupled  with  the  limited 
amount  of  time  estimated  to  be  required 
to  complete  an  annual  update  of  an 
operator's  procedures  supports  a  change 
in  49  CFR  192.605(a).  Specifically, 
petitioner  urges  that  the  annual  review 
required  by  section  192.605(a)  be 
limited  to  changes  needed  to  address 
any  new  regulatory  changes.  Petitioner 
overstates  the  burden  that  an  annual 
review  would  place  on  operators  if  the 
review  is  not  limited  to  updates  because 
of  regulatory  changes.  Aldiough  the 
annual  review  is  not  limited  to 
regulatory  changes,  §  192.605(a)  does 
not  require  an  annual  line-by-line 
review  of  every  procedure  contained  in 
an  operator's  manual.  Neither  does  it 
require  an  annual  comprehensive 
review  of  an  operator's  activities  to 
determine  whether  changes  to  the 
operation  and  maintenance  manual  are 
needed. 

The  annual  review  under  §  192.605(a) 
requires  that  an  operator  annually 
review  its  manual,  and  that  deficiencies 


identified  during  periodic  reviews  of 
activities  (under  §  192.605(b)(8))  are 
addressed.  While  serious  deficiencies, 
possibly  identified  following  an 
accident,  may  require  immediate 
correction  of  operating  procedures, 
other  deficiencies  may  await  an  annual 
update.  Updating  of  operation  and 
maintenance  procedures  on  a  regular, 
established  basis  makes  good  business 
sense  and  enhances  the  safe  operation  of 
the  pii>eline.  Retaining  outdated 
procedures  could  confiise  an  operator's 
personnel  as  to  the  appropriate  course 
of  action. 

Petitioner  stated  that  4.4  hours  is 
insufficient  time  for  one  of  its  member 
operators  to  complete  this  review.  We 
agree.  The  4.4  hours  noted  in  the 
preamble  was  based  on  54.300 
operators.  The  majority  (52.000)  of  these 
operators  are  the  master  meter 
operators,  whose  plans  are  expected  to 
be  very  simple  and  will  have  a  minimal 
effect.  In  the  justification  to  support  the 
Paperwork  Reduction  Act.  RSPA 
calculated  that  the  initial  burden  was 
104.3  hours  per  operator  (based  on 
2.300  operators),  excluding  master 
meter  operators.  This  104.3  hours 
includes  52.2  hours  that  were  already 
required  by  earher  O&M  regulations. 
The  additional  52.1  burden  hours 
represent  a  one-time  effort  to  develop 
additional  O&M  procedures  that  wrill 
affect  these  2.300  operators  only  in  the 
first  year  following  the  publication  of 
this  regulation.  After  the  first  year,  the 
burden  hours  of  all  O&M  regulations 
will  return  to  the  annual  52.2  hours  per 
year  per  operator.  The  paper  work 
justification  is  filed  in  the  Docket. 

Accordingly,  Petitioner's  request  to 
limit  the  aiuiual  review  required  by 
§  192.605(a)  is  denied. 

//.  Procedures  Required  To  Be  Included 
in  an  Operator's  O&M  Manual 

In  its  petition,  A.G.A.  asserts  that 
section  192.605(b)  of  the  final  rule 
should  be  clarified  to  reflect  that  an 
operator  must  only  include  procedures 
in  its  manual  that  are  applicable  to  its 
particular  pipeline  system  (49  CFR 
192.605(b)).  Petitioner  believes  that  as 
written,  the  regulation  requires  a  gas 
pipeline  operator  to  include  O&M 
procedures  responsive  to  all  of  the 
procedural  requirements  fisted  under 
sections  192.605(b)(l)-(10),  regardless  of 
whether  particular  regulations  are 
applicable  to  an  operator's  pipeline 
system. 

In  the  final  rule.  §  192.605(b)  requires 
that  the  O&M  manual  required  by 
§  192.605(a)  must  include  certain 
specific  procedures  to  provide  safety 
during  maintenance  and  operations. 
Sections  192.605(b)(l)-(10)  list  ten 
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specific  procedural  elements  which  are 
to  be  included  in  the  operator's  manual. 
However,  not  all  of  these  subsections 
are  applicable  to  operations  and 
maintenance  activities  at  every  gas 
pipeline  facility.  RSPA  never  intended 
that  a  gas  pipeline  operator  have  every 
procedure  set  forth  in  those  subsections, 
hi  response  to  comments,  RSPA  stated 
in  the  preamble  to  the  final  rule  (59  FR 
6580)  that: 

RSPA  requires  operators  to  prepare  O&M 
procedures  only  for  those  pipeline  facilities 
within  their  system.  For  example,  it  would 
not  be  necessary  to  prepare  compressor 
startup  procedures  if  the  company  has  no 
compressors.  The  procedures  should  be  clear, 
straightforward  and  applicable  to  the 
company's  system. 

Petitioner  suggests  that  the  words  "if 
applicable"  be  added  after  the  word 
"following"  to  the  text  of  §  192.605(b)  to 
clarify  that  procedures  be  prepared  for 
operational  situations  only  to  the  extent 
that  an  operator  will  face  such  a 
situation. 

RSPA  agrees  that  the  regulation,  as 
written,  may  seem  to  unnecessarily 
require  an  operator  to  produce 
procedures  relating  to  the  operation  of 
a  gas  pipeline  system  that  have  no 
practical  value  to  anyone.  Therefore, 
RSPA  is  amending  the  final  rule  by 
adding  the  term  "if  applicable"  in  the 
text  of  §  192.605(b)  after  the  word 
"following." 

///.  Procedures  Regarding  Protection  of 
Personnel  in  Excavated  Trenches  From 
Unsafe  Accumulations  of  Vapor  or  Gas 

Petitioner  also  requested  that  the 
requirement  that  operators  include 
procedures  in  their  operations  manuals 
relating  to  worker  exposure  to  gas  or 
hazardous  vapors  in  excavated  trenches 
(49  CFR  192.605(b)(9)  and  49  CFR 
195.402(c)(14))  be  broadened  to  require 
operators  to  include  procedures  to 
address  worker  safety  in  general. 

Sections  192.605(b)(9)  and 
195.402(c)(14)  of  the  final  rule  require 
that  gas  and  hazardous  liquid  operators 
include  procedures  in  their  respective 
O&M  plans  to  address  the  following: 

Taking  adequate  precautions  in  excavated 
trenches  to  protect  personnel  from  the 
hazards  of  unsafe  accumulations  of  vapor  or 
gas,  and  making  available  when  needed  at 
the  excavation,  emergency  rescue  equipment, 
including  a  breathing  app)aratus  and  a  rescue 
harness  and  line. 

RSPA  does  not  agree  with  Petitioner's 
argument  that  a  requirement  specifically 
addressing  worker  safety  in  excavated 
trenches  will  give  the  "impression  that 
this  is  the  only  worker  safety  provision 
that  need  be  addressed  in  a  proper  O&M 
plan."  While  it  may  be  the  only 
provision  in  this  rulemaking  directly 


addressing  worker  safety,  many  of 
RSPA's  rules  indirectly  impact  worker 
safety. 

Petitioner  also  argues  that  "RSPA  has 
not  demonstrated  that  current  Office  of 
Pipeline  Safety  (OPS)  regulations  do  not 
adequately  prevent  worker  exposure  to 
hazardous  vapors  or  gas."  RSPA  has 
broad  rulemaking  authority  for  pipeline 
safety.  Under  this  authority,  RSPA  may 
issue  regulations  to  address  specific 
worker  safety  issues  as  they  relate  to  the 
safe  and  environmentally  sound 
transportation  of  gas  by  pipeline.  It  is 
not  necessary  that  RSPA  "demonstrate" 
that  current  regulations  are  inadequate 
before  issuing  specific  safety 
regulations. 

Petitioner  urges  RSPA  to  revise  the 
worker  safety  provision,  stating  that 
worker  safety  issues  should  not  be 
addressed  specifically,  but  instead  that 
the  issue  be  addressed  generically.  This 
suggestion  goes  beyond  the  scope  of  the 
NPRM  and  is  not  adopted. 

RSPA  disagrees  with  Petitioner's 
claim  that  compliance  with  this 
provision  would  entail  enormous  costs. 
RSPA  prepared  a  Regulatory  Evaluation 
which  concluded  that  the  final  rule 
would  have  a  positive  cost/benefit  ratio. 
Costs  of  complying  with  the  final  rule 
are  small  because  most  operators  need 
only  make  emergency  rescue  equipment 
available  when  needed  at  the  trench 
excavation.  RSPA  did  not  receive  any 
comments  to  the  preliminary  regulatory 
evaluation  that  accompanied  the  NPRM 
and  A.G.A.  has  not  provided  detailed 
information  about  increased  costs. 
Furthermore,  since  most  operators 
regularly  train  employees  in  industrial 
safety,  and  currently  include  operator 
safety  as  an  integral  part  of  their  O&M 
plan,  RSPA  believes  the  costs  of  revising 
the  O&M  plan  to  include  worker  safety 
would  not  be  increased  significantly. 

Accordingly,  Petitioner's  request  to 
change  sections  192.605(b)(9)  and 
195.402(c)(14)  is  denied. 

IV.  Extent  of  Requirement  to  Address 
Malfunctions  and  Other  Deviations 
During  Abnormal  Operations 

In  its  petition,  A.G.A.  also  requested 
that  RSPA  should  remove  the 
requirement  in  49  CFR  192.605(c)(l)(v) 
requiring  that  an  operator  address 
abnormal  operations  in  its  O&M 
manual.  The  rule  states  as  follows: 

(c)  Abnormal  operation.  For 
transmission  lines,  the  manual  required 
by  paragraph  (a)  of  this  section  must 
include  procedures  for  the  following  to 
provide  safety  when  operating  design 
limits  have  been  exceeded: 

(1)  Responding  to,  investigating,  and 
correcting  the  cause  of: 


(v)  Any  other  malfunction  of  a 
component,  deviation  from  normal 
operation,  or  personnel  error  which  may 
result  in  a  hazard  to  persons  or 
property. 

Petitioner  asserts  that  this  language  is 
confusing  and  could  be  interpreted  to 
require  operators  to  have  written 
procedxu'es  in  their  O&M  manual 
describing  how  to  respond  to 
unforeseeable  malfunctions,  deviations 
from  normal  operation,  or  personnel 
error.  Petitioner  requests  that  RSPA 
clarify  the  regulation  to  indicate  that  an 
operator  need  only  include  written 
procedures  for  "foreseeable" 
malfunctions  when  design  limits  have 
been  exceeded. 

The  operator  is  required  to  prepare 
procedures  when  operating  design 
limits  have  been  exceeded,  such  as 
limits  of  pressure,  flow,  and 
temperature  that  indicate  an  abnormal 
condition  which  should  be  investigated 
and  corrected  to  avoid  approaching  the 
strength  limits  of  the  system  and  the 
potential  for  failure.  Pipeline  systems 
vary,  and  an  operator  must  be  able  to 
provide  procedures  to  apply  to  the 
particular  requirements  of  its  system. 
The  operator  must  plan  for  potential 
foreseeable  causes  of  abnormal  pipeline 
operations. 

The  identical  rule  for  hazardous 
liquids,  49  CFR  195.402(d)(l)(v)  has 
been  in  effect  since  1979  (44  FR  41197, 
July  16, 1979).  Regulated  hazardous 
liquid  pipeline  operators  have  not  been 
confused  by  the  regulation,  apparently 
assuming  correctly  that  the  rule  only 
applies  to  foreseeable  events.  However, 
to  avoid  confusion,  RSPA  is  amending 
the  final  rule  to  add  the  word 
"foreseeable"  in  section 
192.605(c)(l)(v). 

V.  Extent  of  Requirement  That 
Operators  of  Natural  Gas  Distribution 
Systems  Prepare  Procedures  for 
Addressing  Abnormal  Operations 

Petitioner  asserts  that  the  final  rule 
should  exempt  natural  gas  distribution 
systems  from  the  requirement  to  have 
procedures  for  addressing  abnormal 
operations  on  its  transmission  lines  as 
described  in  49  CFR  192.605(c)  of  the 
final  rule.  A.G.A.  contends  that  many 
small  diameter  and  short  distance 
pipelines  "have  little  similarity"  to 
interstate  transmission  systems,  but  are 
regulated  as  transmission  lines  only 
because  they  operate  at  above  20 
percent  of  the  pipe's  specified  minimum 
yield  strength  (SMYS).  Petitioner  stated 
that  compliance  with  the  regulation 
would  require  separate  abnormal 
operations  plans  for  each  separate 
section  of  pipe. 
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RSPA  agrees  with  Petitioner  that 
natural  gas  transmission  lines  operated 
by  distribution  operators  in  connection 
with  their  distribution  systems  should 
be  exempt  from  the  requirement  to  have 
procedures  that  address  abnormal 
operations.  This  was  the  intent  of  the 
final  rule.  The  preamble  to  the  final  rule 
stated  that  "[djistribution  system 
operators  are  not  required  to  prepare  a 
manual  for  abnormal  conditions  because 
they  normally  operate  distribution 
pipelines  at  lower  pressures  than 
transmission  pipelines  •   •   *  due  to  the 
dangers  involved  in  operating  in 
populated  areas,  most  unusual  operating 
conditions  would  be  considered  by  the 
distribution  system  operator  to  be  an 
emergency  until  the  condition  is 
resolved  or  corrected."  (59  FR  6582; 
February  11, 1994.)  Accordingly,  RSPA 
is  amending  the  final  rule  to  clarify  that 
an  operator  of  a  high-pressure  or  low- 
pressure  distribution  system,  as  defined 
in  49  CFR  192.3,  is  exempt  from  the 
requirement  to  prepare  a  manual  for 
abnormal  operations. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979)  because  it  merely  clarifies  the 
content  of  a  final  rule  and  does  not 
materially  affect  the  substance  of  the 
final  rule. 


Federalism  Assessment 

This  rule  will  not  have  substantial 
direct  effects  on  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  This  rule  only 
makes  minor  editorial  changes  to  a 
previously  issued  rule.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685,  October  30, 1987)  RSPA 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

There  are  very  few  small  entities  that 
operate  pipelines  affected  by  this 
rulemaking.  To  the  extent  than  any 
small  entity  is  affected,  the  affect  is 
minimal  because  it  does  not  impose 
additional  requirements.  Based  on  this 


fact,  I  certify  under  Section  605  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  605; 
September  19,  1980)  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  part 
192  is  amended  to  read  as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102,  60104, 
60108.  60109,  60110,  60113,  60118;  49  CFR 
1.53. 

2.  In  §  192.605,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§  192.605    Procedural  manual  for 
operations,  maintenance,  and  emergencies. 

•        *        «        *        • 

(b)  Maintenance  and  normal 
operations.  The  manual  required  by 
paragraph  (a)  of  this  section  must 
include  procedures  for  the  following,  if 
applicable,  to  provide  safety  during 
maintenance  and  operations. 


3.  hi  §  192.605,  paragraph  (c)(l)(v)  is 
revised,  and  a  new  paragraph  (c)(5)  is 
added  to  read  as  follows: 

§  192.605    Procedural  manual  for 
operations,  maintenance  and  emergencies. 

*  •        *        «        « 

(c)*  *  * 

(D*  *  • 

(v)  Any  other  foreseeable  malfunction 
of  a  component,  deviation  from  normal 
operation,  or  personnel  error,  which 
may  result  in  a  hazard  to  persons  or 
property. 

•  »        «        •        * 

(5)  The  requirements  of  this  paragraph 
(c)  do  not  apply  to  natural  gas 
distribution  operators  that  are  operating 
transmission  lines  in  connection  with 
their  distribution  system. 
D.K.  Sharma, 

Administrator.  Research  and  Special 

Programs  Administration. 

[FR  Doc.  95-6363  Filed  3-16-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  280  and  285 

[Docket  No.  950124026-6026-01;  1.0. 
100893B] 

RIN  0648-AF74 

Bluefin  Tuna  Fisheries;  Bluefin  Tuna 
Statistical  Document 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
revise  the  regulations  governing  the 
bluefin  tuna  fisheries  to:  Require  an 
appropriately  completed,  approved 
Bluefin  Tuna  Statistical  Document 
(BSD)  as  a  condition  for  import,  export, 
or  re-export  of  bluefin  tuna  into  or  from 
the  United  States;  require  a  Federal 
permit  for  all  dealers  that  import  or 
export  Pacific  bluefin  tuna;  require 
preparation  and  submission  of  a 
biweekly  report  on  imports  and  exports 
of  Pacific  bluefin  tuna  by  permitted 
dealers;  revise  specifications 
determining  size  classes  of  Atlantic 
bluefin  tuna;  and  make  minor 
amendments  to  clarify  the  regulations. 
This  action  is  necessary  to  implement 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT),  to  improve 
management  and  monitoring  of  the  U.S. 
bluefin  tuna  fisheries,  to  facilitate 
enforcement,  and  to  enhance  collection 
of  data  in  order  to  improve  assessment 
of  the  environmental  and  economic 
impacts  of  the  fisheries. 
EFFECTIVE  DATE:  April  17,  1995. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Assessment/  Regulatory 
Impact  Review,  are  available  from 
Richard  H.  Schaefer,  Director,  Office  of 
Fisheries  Conservation  and  Management 
(F/CM),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection-of-information  requirement 
contained  in  this  rule  should  be  sent  to 
Richard  H.  Schaefer  and  to  the  Office  of 
Management  and  Budget  (OMB), 
Paperwork  Reduction  Project  (0648- 
0040;  0648-0148; 0648-0202;  0648- 
0239),  Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 

Copies  of  the  ICCAT  BSD  and  revised 
Fisheries  Certificate  of  Origin  (FCO)  are 
also  available  from  the  Director,  F/CM. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone, 301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285     - 
implementing  the  recommendations  of 
ICCAT  and  issued  under  the  authority 
of  the  Atlantic  Tunas  Convention  Act 
(ATCA).  16  U.S.C.  971  et  seq.  The 
ATCA  authorizes  the  Secretary  to 
implement  regulations  as  may  be 
necessary  to  carry  out  the 
recommendations  of  ICCAT.  The 
authority  to  implement  the  ICCAT 
recommendations  is  delegated  from  the 
Secretary  to  the  Assistant  Administrator 
for  Fisheries.  NOAA  (AA).  The  Pacific 
tuna  fisheries  are  managed  under 
regulations  at  50  CFR  part  280 
implementing  the  recommendations  of 
the  Inter-American  Tropical  Tuna 
Commission.  The  AA  has  determined 
that  provisions  of  this  final  rule 
applicable  to  Pacific  bluefin  tuna  are 
necessary  to  implement  the 
recommendations  of  ICCAT  due  to 
similarity  of  appearance  to  Atlantic 
bluefin  tuna. 

Purpose  of  Current  Action 

Background  information  about  the 
need  for  the  ICCAT  Bluefin  Statistical 
Tuna  Document  program  was  provided 
in  the  notice  of  proposed  rulemaking 
(59  FR  30896.  June  16,  1994)  and  is  not 
repeated  here. 

Management  Measures 

These  regulatory  changes  will 
improve  NMFS*  ability  to  implement 
the  ICCAT  recommendations  and 
further  the  management  objectives  for 
the  domestic  tuna  fisheries: 

1.  Bluefin  Tuna  Statisticd  Document 

This  final  rule  requires  an  original 
completed,  approved  BSD  as  a 
condition  for  the  import,  export,  or  re- 
export of  all  bluefin  tuna  shipments  into 
or  from  the  United  States.  The  BSD  is 
required  for  all  bluefin  tuna  products 
that  are  exported  from  or  imported  into 
the  United  States  and  identified  by 
Harmonized  Tariff  Schedule  (HTS) 
numbers  for  fresh  or  chilled  bluefin 
tuna,  excluding  fillets  and  other  fish 
meat— 0302.39.00.20;  frozen  bluefin 
tuna,  excluding  fillets— 0303.49.00.20; 
and  any  other  product  form  not 
identified  by  bluefin-specific  HTS 
numbers.  In  order  to  be  considered 
appropriately  completed,  the  approved 
BSD  accompanying  each  shipment  must 
provide  all  of  the  required  information 
indicated  at  50  CFR  285.202  and  be 
certified  by  the  exporter,  importer,  and 
government  official,  as  appropriate. 


2.  Pacific  Bluefin  Dealer  Permits 

Dealers  importing  Pacific  bluefin 
tuna,  or  purchasing  or  receiving  for 
export  Pacific  bluefin  tuna  first  landed 
in  the  United  States,  are  required  to 
possess  a  valid  bluefin  tuna  dealer 
permit  and  comply  with  all  applicable 
recordkeeping  and  reporting 
requirements. 

3.  Pacific  Bluefin  Reporting 
Requirements 

Pacific  bluefin  tuna  dealers  are 
required  to  submit  biweekly  reports  to 
the  Regional  Director  on  imports  and 
exports  of  bluefin  tuna.  The  report  must 
be  postmarked  and  mailed  within  10 
days  after  the  end  of  each  2-week 
reporting  period  in  which  Pacific 
bluefin  tuna  were  imported  or  exported. 
The  biweekly  reporting  periods  are 
defined  as  the  first  day  through  the  14th 
day  of  each  month  and  the  15th  day 
through  the  last  day  of  the  month.  Each 
report  must  specify  accurately  and 
completely  for  each  tuna  or  each 
shipment  of  bulk-frozen  tuna  exported: 
Date  of  landing  or  import,  any  tag 
number  (if  so  tagged),  and  weight  in 
kilograms  (specify  if  round  or  dressed). 

4.  Atlantic  Tuna  Curved  Length  Measure 

The  regulatory  text  is  amended  to 
specify  Atlantic  bluefin  tuna  size  classes 
relative  to  curved  length  measure.  The 
curved  length  measure  is  a  more  feasible 
measurement  method  to  apply  to  a 
bluefin  tuna  on  a  vessel  or  at  the  dock. 
Specification  of  size  classes  according  to 
the  curved  measurement  method  will 
enable  fishermen,  dealers,  and  NMFS 
enforcement  agents  to  consistently 
assign  individual  fish  to  one  of  the 
regulatory  size  classes  for  the  purposes 
of  compliance  with  daily  bag  and  boat 
limits  and  the  prohibition  on  sale  of 
small  fish. 

5.  Atlantic  Tuna  Technical 
Amendments 

Technical  amendments  to  the 
regulations  at  50  CFR  part  285  are  made 
to  delete  references  to  metal  tags  to 
account  for  non-metallic  tail  tags  now 
issued  to  dealers,  and  to  clarify  a 
prohibition  on  the  reuse  of  tail  tags 
issued  to  permitted  dealers  for  the 
purpose  of  identifying  individual  • 
Atlantic  bluefin  tuna.  These  changes 
will  not  affect  the  conduct  of  the  tuna 
fisheries  except  to  facilitate 
enforcement.  Without  such  changes,  the 
fisheries  cannot  be  monitored  or 
enforced  with  maximum  effectiveness. 


Comments  and  Responses 

1.  Bluefin  Tuna  Statistical  Document 

Comment:  Fisheries  officials  from 
other  ICCAT  member  nations,  including 
Spain.  Canada,  and  Japan,  commented 
that  combining  the  ICCAT  BSD  with  the 
U.S.  FCO  (NOAA  Form  370)  could  lead 
to  confusion  and  potential  problems  in 
implementing  the  ICCAT  bluefin  tuna 
statistical  program.  This  could  have 
deleterious  effects  on  multilateral 
management  of  bluefin  tuna.  These 
officials  noted  that  ICCAT  has  invested 
a  considerable  amount  of  effort  over 
several  years  in  designing  a  form  and  an 
information-collection  system  that 
would  be  acceptable  to  all  ICCAT 
members.  By  using  a  form  containing 
information-collection  requirements 
extraneous  to  the  ICCAT  bluefin 
statistical  program,  the  United  States 
could  impede  expeditious  transport  of  a 
highly  perishable  product. 

Additionally,  U.S.  bluefin  dealers 
objected  to  the  proposed  combined  form 
on  the  grounds  that  importing  countries 
(e.g.,  Japan)  would  not  accept  it  as  the 
agreed  ICCAT  document,  and  dealers 
would  have  to  complete  both  the  U.S. 
form  and  the  ICCAT  form,  resulting  in 
unnecessary  duplication  of  effort.  Due 
to  Japanese  import  requirements 
implemented  on  June  1.  1994.  U.S. 
dealers  have  been  using  the  ICCAT-style 
form  supplied  to  them  by  Japanese 
importers.  Many  dealers  commented 
that  introduction  of  a  new  form  would 
lead  to  confusion  on  the  part  of  customs 
brokers  in  Japan  and  could  possibly 
result  in  delayed  or  rejected  shipments. 

Response:  NMFS  concurs  in  general 
with  the  comments  and  is  issuing  a 
separate  BSD  according  to  the  ICCAT 
format.  While  use  of  a  separate  BSD  will 
avoid  confusion  in  implementing  the 
ICCAT  program,  it  does  not  exempt  U.S. 
dealers  from  complying  with  FCO 
requirements.  However,  due  to  FCO 
exemptions  for  fresh  fish,  there  would 
be  few  situations  (e.g.,  frozen  bluefin) 
where  foreign  exporters  and  U.S. 
importers  would  need  to  complete  both 
documents.  Trade  statistics  indicate  that 
only  1.400  lb  (635  kg)  of  frozen  bluefin 
were  imported  into  the  United  States  in 
1993.  Thus,  the  majority  of  bluefin 
imports  would  be  exempt  from  FCO 
requirements  and  the  overall  reporting 
burden  would  not  be  significantly 
changed  by  issuing  separate  BSD  and 
FCO  forms. 

2.  Pacific  Bluefin  Tagging  Requirements 

Comment:  Dealers  of  Pacific  bluefin 
tuna  commented  that,  relative  to 
Atlantic  bluefin.  export  shipments  of 
Pacific  bluefin  generally  comprise 
smaller  fish,  in  greater  numbers. 
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Tagging  of  individual  Pacific  bluefin  is. 
therefore,  cost-prohibitive  and  poses  an 
extreme  economic  burden  on  West 
Coast  fish  dealers. 

Response:  NMFS  agrees  that  the  labor 
costs  involved  in  tagging  large  numbers 
of  small  Pacific  bluefin  t\ma  affect 
competitive  pricing  and  would  reduce, 
or  even  preclude,  the  profitability  of 
exports.  NMFS,  therefore,  has 
withdrawm  the  proposed  requirement  to 
tag  all  Pacific  bluefin  tuna.  However, 
dealers  may  continue  to  tag  Pacific 
bluefin  provided  the  tag  numbers  are 
recorded  on  the  BSD  and  are  reported  to 
NMFS  on  the  biweekly  report. 
Voluntary  tagging  of  Pacific  bluefin  tuna 
will  relieve  dealers  of  the  responsibility 
to  have  documents  validated  by 
government  officials  or,  if  authorized, 
by  non-goverrmient  officials. 

3.  Pacific  Bluefin  Validation 
Requirements 

Comment:  Pacific  bluefin  tuna  dealers 
have  commented  that  NMFS  can 
independently  verify  information  on  the 
BSD  by  cross-referencing  state  landings 
tickets  and  biweekly  reports,  thus 
eliminating  delays  in  packing  fish 
caused  by  waiting  for  government 
validation.  Given  the  need  for 
expeditious  handling  to  export  bluefin 
for  the  fresh  market  in  Japan,  dealers 
perceive  the  validation  requirement  as 
an  excessive  burden  providing  no 
additional  benefit  to  the  information 
retrieval  system. 

Response:  NMFS  agrees  that  biweekly 
reports,  taken  together  with  the 
completed  BSDs  and  required 
supporting  documentation,  provide  the 
information  needed  to  report  as 
specified  in  the  ICCAT 
recommendation.  However,  the  United 
States  is  bound  to  comply  with 
validation  requirements  as  specified  by 
ICCAT.  Pending  future  clarification  by 
ICCAT's  Permanent  Working  Group  for 
the  Improvement  of  ICCAT  Statistics 
and  Conservation  Measures,  validation 
requirements  by  exporting  countries 
may  be  subject  to  change.  Currently,  the 
ICCAT  resolution  on  validation  requires 
that  imports  of  untagged  bluefin  tuna 
from  the  United  States  be  validated. 
NMFS  recommends  that  Pacific  bluefin 
dealers  tag  individual  fish  when  feasible 
to  gain  exemption  from  validation 
requirements.  With  this  final  rule, 
NMFS  establishes  procedures  for  non- 
government validation  of  BSDs  in  the 
event  validation  is  necessary.  Validation 
by  authorized  non-govemment  parties 
will  reduce  the  compUance  burden. 


4.  Pacific  Bluefin  Reporting 
Requirements 

Comment:  The  biweekly  report  was 
first  developed  for  Atlantic  bluefin  tuna, 
and  it  needs  to  be  modified  if  it  is  to 
reflect  Pacific  bluefin  tima  shipping 
practices.  Specifically,  the  sections  to 
record  tag  numbers  and  individual 
weights  should  be  deleted. 

Response:  Rather  than  issue  a 
combined  form  for  both  Atlantic  and 
Pacific  bluefin  tima  reports,  NMFS  has 
decided  to  issue  a  separate  form 
modified  for  the  specific  biweekly 
reporting  requirements  of  Pacific  bluefin 
shipments. 

5.  Use  of  Metric  Equivalents 

Comment:  The  U.S.  fishing  industry 
records  weights  in  pounds  and  the 
biweekly  reports  and  BSDs  should 
reflect  this. 

Response:  Weights  specified  in 
kilograms  will  facilitate  international 
trade  in  bluefin  tuna.  Specification  of 
weights  in  kilograms  on  completed 
BSDs  will  reduce  problems  in  reviewing 
and  verifying  information  at  customs 
offices  abroad. 

6.  Import  Requirements 

Comment:  According  to  the  ICCAT 
recommendation,  all  bluefin  tuna, 
regardless  of  product  form,  must  be 
accompanied  by  a  completed  BSD  to  be 
eligible  for  lawful  entry. 

Response:  In  the  final  rule  NMFS  has 
amended  the  requirements  for 
documentation  to  include  bluefin  tuna 
in  any  product  form,  not  just  fresh  or 
frozen  as  identified  by  bluefin-specific 
HTS  codes. 

Comment:  According  to  the  general 
interpretation  of  the  ICCAT 
recommendation,  improperly 
documented  bluefin  would  not  be 
refused,  but  suspended  and  subject  to 
administrative  sanctions  if 
documentation  could  not  be  produced. 
The  proposed  rule  would  only  allow 
entry  under  bond  without 
documentation. 

Response:  Due  to  the  perishable 
nature  of  the  product,  the  interpretation 
of  the  ICCAT  recommendation  is  such 
that  entry  of  bluefin  tuna  without 
documentation  would  be  suspended, 
pending  receipt  of  a  properly  completed 
document,  or  the  entiy  would  be 
allowed  subject  to  administrative 
sanctions.  Since  the  U.S.  Customs 
Service  now  uses  an  automated  broker 
interface  for  electronic  filing  of  entry 
documents,  refusal  of  improperly 
documented  bluefin  is  impractical. 
Therefore,  allowance  for  entry  under 
bond  has  been  ehminated  and  import  of 
undocimiented  bluefin  would,  in  most 


cases,  be  subject  to  dvil  penalties  under 
NMFS  and  U.S.  Customs  Service 
regulations  rather  than  seizure. 

Changes  From  the  Proposed  Rule 

After  consideration  of  public 
comment,  NMFS  is  issuing  a  separate 
form  for  use  as  an  ICCAT  BSD  and  will 
not  combine  the  BSD  with  the  FCO 
(NOAA  Form  370).  For  copies  of  the 
ICCAT  BSD  and  revised  FCO.  contact 
NMFS  (see  ADDRESSES).  Though  NMFS 
wrill  not  issue  a  combined  form.  U.S. 
tuna  dealers  must  be  aware  that  for 
import  and  export  of  tuna  products,  in 
some  situations,  both  forms  are 
required. 

Under  the  Marine  Mammal  Protection 
Act  and  its  implementing  regulations, 
only  dolphin-safe  tuna  may  be 
purchased,  sold,  transported,  or  shipped 
in  the  United  States  after  June  1. 1994 
(16  U.S.C.  1417).  In  certain  cases, 
imports  of  tuna  and  tuna  products, 
except  fi^sh  tuna,  form  must  be 
accompanied  by  an  appropriately 
completed  FCO  (NOAA  Form  370).  The 
majority  of  bluefin  tuna  imports  to  the 
United  States  are  in  fresh  form,  for 
which  an  FCO  is  not  required.  However, 
an  appropriately  completed  BSD  is 
required  for  all  bluefin  tima.  fresh  or 
frozen,  that  enters  or  exits  the  United 
States.  Therefore,  dealers  should  note 
that  bluefin  tuna  imported  in  forms 
other  than  fiesh  product,  are  subject  to 
the  requirements  of  both  the  BSD  and 
FCO. 

Other  changes  from  the  proposed  rule 
involve  the  tagging  and  validation 
requirements  for  Pacific  bluefin  tuna 
exported  from  the  United  States.  After 
considering  public  comment  on 
packaging  and  shipping  practices  for 
Pacific  bluefin.  NMFS  has  eliminated 
the  proposed  requirement  that  Pacific 
bluefin  tuna  be  tagged  prior  to  export. 
However,  the  ICCAT  resolution  on 
validation  currently  requires  that 
imports  of  untagged  Atlantic  or  Pacific 
bluefin  tuna  from  the  United  States  to 
other  ICCAT-member  countries  be 
validated  by  government  officials. 
NMFSTecommends  that  Pacific  bluefin 
tuna  dealers  tag  individual  fish  when 
feasible,  to  gain  exemption  from 
validation  requirements.  In  the  event 
validation  is  necessary,  NMFS  has 
established  procedures  for  non- 
govemment  validation  of  BSDs  to 
reduce  the  compliance  burden. 

NMFS  has  changed  the  requirements 
for  dealer  permits  to  include  both 
dealers  importing  and  exporting  Pacific 
bluefin  tuna.  This  is  necessary  to  ensure 
accurate  reporting  of  import  statistics 
and  collection  of  BSDs  accompanying 
Pacific  bluefin  tuna  that  are  imported 
into  the  United  States  for  domestic 
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consumption.  It  is  expected  that  most,  if 
not  all,  dealers  importing  Pacific  blueiin 
tuna  will  also  export  on  occasion,  and 
thus  require  a  permit  in  any  case. 

NMFS  has  also  changed  the  retention 
period  for  copies  of  BSDs  and  biweekly 
dealer  reports  on  Pacific  bluefin  tuna 
exports  from  6  months  to  2  years.  This 
was  done  to  make  the  recordkeeping 
requirements  consistent  with  those 
already  in  effect  for  Atlantic  bluefin 
tuna  reports. 

NMFS  has  changed  the  requirements 
for  lawful  entry  of  Atlantic  and  Pacific 
bluefin  tuna  imports  to  include  all 
product  forms  and  to  eliminate 
requirements  for  entry  under  bond.  This 
is  necessary  to  comply  with  general 
interpretations  of  the  ICG\T 
recommendation  and  subsequent 
resolutions  concerning  the  BSD. 

NMFS  has  revised  the  format  of 
certain  amendments  to  the  regulatory 
text  in  that  dealer  permitting,  reporting 
and  recordkeeping  requirements 
applicable  to  Pacific  bluefin  tuna  are 
placed  at  50  CFR  part  280,  rather  than 
at  50  CFR  part  285.  This  organizational 
change  was  made  to  reduce 
fragmentation  of  the  regulatory  text 
applicable  to  Pacific  tuna  fisheries. 

In  addition  to  the  above  changes,  the 
following  adjustments  to  the 
regulations,  though  not  part  of  the 
proposed  rule,  are  implemented  by  this 
rule  to  assist  in  quota  monitoring,  to 
increase  the  effectiveness  of 
enforcement,  and  to  ensure  the  accuracy 
of  bluefin  statistical  documents: 

In  §  285.26,  size  classes  are  defined 
relative  only  to  the  curved  length 
measurement  method.  Public  support 
for  this  change  was  expressed  following 
a  request  for  comments  issued  during 
rulemaking  for  the  1994  Atlantic  bluefin 
tuna  season  (59  FR  2813.  January  19, 
1994).  Landings  data  also  support  this 
change,  since  88  percent  of  Atlantic 
bluefin  tuna  purchased  by  dealers  from 
1991  through  1993  were  reported  with 
curved  length  measures.  NMFS 
enforcement  officials  concur  that 
specification  of  size  classes  by  the 
curved  method  is  more  consistent  with 
the  way  length  measurements  are  taken 
in  the  field  and  reduces  confusion 
between  legal  and  illegal  size  fish 
relative  to  the  daily  bag  limits  and  the 
prohibition  on  sale  of  Atlantic  bluefin 
below  the  large  medium  size  class. 
Accordingly,  this  rule  establishes 
curved  measure  as  the  sole  criterion  for 
determination  of  size  classes  of  Atlantic 
bluefin  tuna. 

In  §  285.29(a),  language  is  added  to 
instruct  permitted  dealers  purchasing  or 
receiving  Atlantic  bluefin  tuna  to  verify, 
by  visual  inspection  of  the  vessel 
permit,  that  the  required  permit 


information  is  correctly  recorded  on  the 
dealer  landing  card.  This  is  necessary  to 
ensure  that  records  of  bluefin  tuna 
landings  are  assigned  to  the  correct 
vessel  permit  number. 

Anomer  technical  change  is  that 
specific  language  is  added  at  §  280.52, 
§  280.53(f),  §  285.30(e),  and 
§  285.31(a)(38)  to  prohibit  the  reuse  of 
bluefin  tuna  identification  tags.  While 
instructions  to  dealers  have  indicated 
proper  use  of  tags,  the  regulatory  text 
was  not  clear  regarding  reuse.  Clarifying 
the  regulatory  text  will  assist  quota 
monitoring  and  ensure  the  accuracy  of 
export  documentation  as  recorded  on 
the  BSD. 

Finally,  all  references  to  metal  tail 
tags  in  the  regulatory  text  have  been 
deleted,  since  NMFs  now  issues  non- 
metallic  tail  tags  to  dealers  for  the 
purpose  of  identifying  individual 
bluefin  tuna  available  for  sale. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  ATCA,  16  U.S.C.  971  et 
seq.  The  AA  has  determined  that  this 
rule  is  necessary  to  implement  the 
recommendations  of  ICCAT  and  is 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  recordkeeping  and  reporting 
requirements  impose  minimal  costs. 
Accordingly,  an  Initial  Regulatory 
Flexibility  Analysis  was  not  prepared. 
The  changes  from  the  proposed  rule 
reduce  the  compliance  burden  on 
bluefin  tuna  dealers  by  eliminating 
mandatory  tagging  of  Pacific  bluefin  and 
by  allowing  dealer  associations,  if 
authorized,  to  validate  BSDs. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  rule  contains  new  and  revised 
coUection-of-information  requirements 
subject  to  review  under  the  Paperwork 
Reduction  Act.  It  modifies  and  renews 
requirements  that  were  approved  by 
OMB  under  control  numbers  0648- 
0040, 0648-0148,  0648-0202  and  0648- 
0239.  The  public  reporting  burden  for 
completing  an  application  for  a  Federal 
permit  for  dealers  that  export  or  re- 
export Pacific  bluefin  tuna  is  estimated 
at  0.08  hours  (5  minutes)  per  response. 
The  public  reporting  burden  for  these 
dealers  for  collection  of  information  on 
dealer  reports  is  estimated  at  0.25  hours 
(15  minutes)  per  response  for  the 
biweekly  dealer  reports  and  affixing 


tags,  and  0.33  hours  (20  minutes)  per 
response  for  all  bluefin  tuna  dealers  for 
completing  a  BSD.  The  public  reporting 
burden  for  maintaining  a  daily  log  of 
fishing  activities  for  Pacific  bluefin  tuna 
is  estimated  at  0.10  hours  (6  minutes) 
per  response.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects 

50  CFR  Pari  280 

Fisheries,  Reporting  and 
recordkeeping  requirements.  Treaties. 

50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  March  10, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  280  and  285  are 
amended  as  follows: 

PART  280— PACIFIC  TUNA  FISHERIES 

1.  The  authority  citation  for  part  280 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 

2.  A  heading  for  subpart  A  is  added 
to  read  as  follows: 

Subpart  A — General 

3.  Sections  280.1  and  280.2  are 
transferred  to  subpart  A. 

4.  Section  280.1  is  revised  to  re-'id  as 
follows: 

§  280.1    Purpose  and  scope. 

The  regulations  in  this  part 
implement  the  lATTC  recommendations 
for  the  conservation  of  yellowfin  tuna 
and  the  ICCAT  recommendations  for  the 
conservation  of  bluefin  tuna  so  far  as 
they  affect  vessels  and  persons  subject 
to  the  jurisdiction  of  the  United  States. 

5.  In  §  280.2,  the  definition  for 
"Authorized  officer"  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  paragraphs  (1)  through  (4), 
respectively,  and  the  definition  for 
"Mingled  species"  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (1)  and  (2),  respectively;  the 
definition  for  "Commission"  is 
removed;  and  the  definitions  of 


"Atlantic  bluefin  tuna",  "Bluefin  tuna", 
"L\TTC",  "ICCAT",  "Pacific  bluefin 
tuna",  "Regional  Director",  and  "Tag" 
are  added  in  alphabetical  order  to  read 
as  follows: 

§280.2    Definitions. 

»        •        »        •        * 

Atlantic  bluefin  tuna  means  the 
subspecies  of  bluefin  tuna  Thunnus 
thynnus  thynnus  that  is  found  in  the 
Atlantic  Ocean. 

•  •        •        *        • 

Bluefin  tuna  means  the  fish  species 
Thunnus  thynnus  that  is  found  in  any 
ocean  area. 

•  *        *        •        * 

MTTC  means  the  Inter- American 
Tropical  Tuna  Commission  estabUshed 
pursuant  to  the  Convention  for  the 
Establishment  of  an  Inter- American 
Tropical  Tuna  Commission. 

ICCAT  means  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  established  pursuant  to 
the  International  Convention  for  the 
Conservation  of  Atlantic  Tunas. 

Pacific  bluefin  tuna  means  the 
subspecies  of  bluefin  tuna  Thunnus 
thynnus  orientalis  that  is  found  in  the 
Pacific  Ocean. 

Regional  Director  means 

(1)  For  the  purposes  of  Atlantic 
bluefin  dealers,  the  Director,  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799;  and 

(2)  For  the  purposes  of  Pacific  bluefin 
dealers,  the  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
W.  Ocean  Blvd.,  Suite  4200.  Long 
Beach,  CA  90802-4213. 

Tag  means  the  flexible,  self-locking 
ribbon  issued  by  the  NMFS  for  the 
identification  of  bluefin  tuna  imder 
§  280.52  or  §  285.30  of  this  chapter. 

•  •        •        •        • 

6.  A  heading  for  subpart  B  is  added 
to  read  as  follows: 

Subpart  B — Yellowfin  Tuna  (Thunnus 
albacares) 

7.  Sections  280.3  and  280.4  are 
redesignated  as  §§  280.10  and  280.11, 
respectively,  and  are  transferred  to 
subpart  B. 

8.  Newly  redesignated  §  280.10  is 
revised  to  read  as  follows: 

§  280.1 0    Recordkeeping  and  written 
reports. 

(a)  The  master  or  other  person  in 
charge  of  a  fishing  vessel  or  a  person 
authorized  in  writing  to  serve  as  the 
agent  for  either  person  must  keep  an 
accurate  log  of  all  operations  conducted 
from  the  fishing  vessel,  entering  for  each 
day  the  date,  noon  position  (stated  in 


latitude  and  longitude  or  in  relation  to 
known  physical  features),  and  the 
tonnage  of  fish  aboard,  by  species.  The 
record  and  bridge  log  maintained  at  the 
request  of  the  L\TTC  shall  be  sufficient 
to  comply  with  this  paragraph,  provided 
the  items  of  information  specified  are 
accurately  entered  in  the  log. 

(b)  Any  authorized  officer  has  the 
power  to  inspect,  without  warrant  or 
other  process,  at  any  reasonable  time, 
the  records  and  logs  of  any  fishing 
vessel  that  are  required  by  paragraph  (a) 
of  this  section. 

9.  In  newly  redesignated  paragraph 
280.11(a),  the  word  "Commission"  is 
replaced  with  the  word  "lATTC". 

10.  A  new  Subpart  C  is  added  to  read 
as  follows: 

Subpart  C— Pacific  Bluefin  Tuna  (Tliunnus 
thynnus  orientalis) 

280.50  Dealer  permits. 

280.51  Dealer  recordkeeping  and  reporting. 

280.52  Tags. 

280.53  Documentation  requirements. 

280.54  Prohibitions. 

Subpart  C— Pacific  Bluefin  Tuna 
(Tfiunnus  thynnus  orientalis) 

§  280.50    Dealer  permits. 

(a)  General.  A  dealer  importing 
Pacific  bluefin  tuna  or  purchasing,  or 
receiving,  for  export  Pacific  bluefin  tuna 
first  landed  in  the  United  States,  must 
have  a  valid  permit  issued  under  this 
section. 

(b)  Application.  A  dealer  must  apply 
for  a  permit  in  writing  on  an  appropriate 
form  obtained  from  the  Regional 
Director.  The  application  must  be 
signed  by  the  dealer  and  be  submitted 
to  the  Regional  Director  at  least  30  days 
before  the  date  upon  which  the  dealer 
desires  to  have  the  permit  made 
effective.  The  application  must  contain 
the  following  information:  Company 
name,  principal  place  of  business, 
owner  or  ovniers'  names,  applicant's 
name  (if  different  from  owner  or 
owners)  and  mailing  address  and 
telephone  number,  and  any  other 
information  required  by  the  Regional 
Director. 

(c)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  permit 
within  30  days  of  receipt  of  a  completed 
application. 

(2)  The  Regional  Director  will  notify 
the  applicant  of  any  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  15  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(d)  Duration.  Any  permit  issued 
under  this  section  is  valid  until 


December  31  of  the  year  for  which  it  is 
issued,  unless  suspended  or  revoked. 

(e)  Alteration.  Any  permit  that  is 
substantially  altered,  erased,  or 
mutilated  is  invalid. 

(f)  Replacement.  The  Regional 
Director  may  issue  replacement  permits. 
An  application  for  a  replacement  permit 
is  not  considered  a  new  application. 

(g)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable;  it  is  valid  only  for  the  dealer 
to  whom  it  is  issued. 

(h)  Inspection.  The  dealer  must  keep 
the  permit  issued  under  this  section  at 
his/her  principal  place  of  business.  The 
permit  must  be  displayed  for  inspection 
upon  request  of  any  authorized  officer, 
or  any  employee  of  NMFS  designated  by 
the  Regional  Director  for  such  purpose. 

(i)  Sanctions.  The  Assistant 
Administrator  may  suspend,  revoke, 
modify,  or  deny  a  permit  issued  or 
sought  under  this  section.  Procediu«s 
governing  permit  sanctions  and  denials 
are  found  at  subpart  D  of  15  CFR  part 
904. 

(j)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance.  The  amount  of  the  fee  is 
calculated,  at  least  annually,  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
on  each  application  form.  The 
appropriate  fee  must  accompany  each 
application.  Failure  to  pay  the  fee  will 
preclude  issuance  of  the  permit. 
Payment  by  a  commercial  instrument 
later  determined  to  be  insufficiently 
funded  shall  invalidate  any  permit. 

(k)  Change  in  application 
information.  Within  15  days  after  any 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  the  dealer  issued  a  permit  must 
report  the  change  to  the  Regional 
Director  in  writing.  The  permit  is  void 
if  any  change  in  information  is  not 
reported  within  15  days. 

§  280.51    Dealer  recordkeeping  and 
reporting. 

Any  person  issued  a  dealer  permit 
imder  §  280.50: 

(a)  Must  submit  to  the  Regional 
Director  a  biweekly  report  on  bluefin 
imports  and  exports  on  forms  supplied 
by  NMFS. 

(1)  The  report  required  by  this 
paragraph  (a)  must  be  postmarked  and 
mailed  at  the  dealer's  expense  writhin  10 
days  after  the  end  of  each  2-week 
reporting  period  in  which  Pacific 
bluefin  tuna  were  exported.  The 
biweekly  reporting  periods  are  defined 
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as  the  first  day  to  the  14th  day  of  each 
month  and  the  15th  day  to  the  last  day 
of  the  month. 

(2)  Each  report  must  specify 
accurately  and  completely  for  each  tuna 
or  each  shipment  of  bulk-frozen  tuna 
exported:  Date  of  landing  or  import;  any 
tag  number  (if  so  tagged):  weight  in 
kilograms  (specify  if  round  or  dressed); 
and  any  other  information  required  by 
the  Regional  Director.  At  the  top  of  each 
form,  the  company's  name,  license 
number,  and  the  name  of  the  person 
filling  out  the  report  must  be  specified. 
In  addition,  the  beginning  and  ending 
dates  of  the  2-week  reporting  period 
must  be  specified  by  the  dealer  and 
noted  at  the  top  of  the  form. 

(b)  Must  allow  an  authorized  officer, 
or  any  employee  of  NMFS  designated  by 
the  Regional  Director  for  this  purpose, 
to  inspect  and  copy  any  records  of 
transfers,  purchases,  or  receipts  of 
Pacific  bluefin  tuna. 

(c)  Must  retain  at  his/her  principal 
place  of  business  a  copy  of  each 
biweekly  report  for  a  period  of  2  years 
from  the  date  on  which  it  was  submitted 
to  the  Regional  Director. 

§280.52    Tags. 

(a)  Issuance  of  tags.  The  Regional 
Director  will  issue  numbered  tags  to 
each  person  receiving  a  dealer's  permit 
under  §  280.50. 

(b)  Transfer  of  tags.  Tail  tags  issued 
under  this  section  are  not  transferable 
and  are  usable  only  by  the  permitted 
dealer  to  whom  they  are  issued. 

(c)  Affixing  tags.  At  the  discretion  of 
dealers  permitted  under  §  280.50,  a  tag 
issued  under  paragraph  (a)  of  this 
section  may  be  affixed  to  each  Pacific 
bluefin  tuna  purchased  or  received  by 
the  dealer.  If  so  tagged,  the  tag  must  be 
affixed  to  the  tuna  between  the  fifth 
dorsal  finlet  and  the  keel  and  tag 
numbers  must  be  recorded  on  NMFS 
reports  required  by  §  280.51(a)  and  any 
documents  accompanying  the  shipment 
of  Pacific  bluefin  tuna  for  domestic 
commercial  use  or  export. 

(d)  Removal  of  tags.  A  NMFS-issued 
tag  affixed  to  any  Pacific  bluefin  tuna  at 
the  option  of  any  permitted  dealer 
under  paragraph  (c)  of  this  section  or 
any  tag  affixed  to  any  Pacific  bluefin 
tuna  to  meet  the  requirements  of 

§  285.202(a)(6)(v)  of  this  chapter  must 
remain  on  the  tuna  until  the  tuna  is  cut 
into  portions.  If  the  tuna  or  tuna  parts 
subsequently  are  packaged  for  transport 
for  domestic  commercial  use  or  for 
export,  the  tag  number  must  be  written 
legibly  and  indelibly  on  the  outside  of 
any  package  or  container. 

(e)  Reuse  of  tags.  Tags  issued  under 
this  section  are  separately  numbered 
and  may  be  used  only  once,  one  tail  tag 


per  fish,  to  distinguish  the  purchase  of 
one  Pacific  bluefin  tuna.  Once  affixed  to 
a  tuna  or  recorded  on  any  package, 
container  or  report,  a  tail  tag  and 
associated  number  may  not  be  reused. 

§  280.53    Documentation  requirements. 

Bluefin  tuna  imported  into,  or 
exported  or  re-exported  from  the 
customs  territory  of  the  United  States  is 
subject  to  the  documentation 
requirements  specified  in  50  CFR  part 
285,  subpart  F  of  this  chapter. 

§280.54    Proliibitions. 

It  is  unlawful  for  any  person  or  vessel 
subject  to  the  jurisdiction  of  the  United 
States  to: 
<     (a)  Import  Pacific  bluefin  tuna  or 
purchase  or  receive  for  export  Pacific 
bluefin  tuna  first  landed  in  the  United 
States  without  a  valid  dealer  permit 
issued  under  §  280.50; 

(b)  Remove  any  NMFS-issued  tag 
affixed  to  any  Pacific  bluefin  tuna  at  the 
option  of  any  permitted  dealer  or  any 
tag  affixed  to  a  Pacific  bluefin  tuna  to 
meet  the  requirements  of 

§  285.202(a)(6)(v)  of  this  chapter,  before 
removal  is  allowed  under  §  280.52,  or 
fail  to  write  the  tag  number  on  the 
shipping  package  or  container  as 
specified  in  §280.52; 

(c)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  reports  or  other 
record  required  by  this  subpart; 

(d)  Refuse  to  allow  an  authorized 
officer  or  employee  of  NMFS  designated 
by  the  Regional  Director  to  make 
inspections  for  the  purpose  of  checking 
any  records  relating  to  the  catching, 
harvesting,  landing,  purchase,  or  sale  of 
any  Pacific  bluefin  tuna  required  of  this 
subpart; 

(e)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer  or 
employee  of  NMFS  designated  by  the 
Regional  Director  to  make  inspections 
concerning  the  catching,  harvesting, 
landing,  purchase,  sale,  or  transfer  of 
any  Pacific  bluefin  tuna; 

(f)  Reuse  any  NMFS-issued  tag  affixed 
to  a  Pacific  bluefin  tuna  at  the  option  of 
a  permitted  dealer  or  any  tag  affixed  to 

a  Pacific  bluefin  tuna  to  meet  the 
requirements  of  §  285.202(a)(6)(v)  of  this 
chapter  or  reuse  any  tag  number 
previously  written  on  a  shipping 
package  or  container  as  prescribed  by 
§280.52. 

PART  285— ATLANTIC  TUNA 
FISHERIES 

11.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

12.  hi  §285.2,  the  definition  of  "Metal 
tag"  is  removed;  the  definitions  of 


"Bluefin  tuna",  "Intermediate  country", 
"Pacific  bluefin  tuna",  and  "Tag"  are 
added  in  alphabetical  order;  the 
definition  of  "Atlantic  bluefin  tuna"  is 
revised;  in  the  definition  of  "owner", 
paragraphs  (a)  through  (c)  are 
redesignated  paragraphs  (1)  through  (3), 
respectively;  and  in  the  definition  of 
"Regional  Director",  paragraphs  (a)  and 
(b)  are  redesignated  as  paragraphs  (1) 
and  (2),  respectively,  and  are  revised  to 
read  as  follows: 

§285.2    Definitions. 

*  *         *        •        * 

Atlantic  bluefin  tuna  means  the 
subspecies  of  bluefin  tuna  Thunnus 
thynnus  thynnus  that  is  found  in  the 
Atlantic  Ocean.  Size  classes  for  Atlantic 
bluefin  tuna  are  defined  in  §  285.26. 
***** 

Bluefin  tuna  means  the  fish  species 
Thunnus  thynnus  that  is  found  in  any 
ocean  area. 

*  *        •        •        • 

Intermediate  country  means  a  country 
from  which  bluefin  tuna  or  bluefin  tuna 
products  that  were  previously  imported 
by  that  nation  are  exported  to  the 
United  States.  Shipments  of  bluefin 
tuna  or  bluefin  tuna  products  through  a 
country  on  a  through  bill  of  lading  or  in 
another  manner  that  does  not  enter  the 
shipments  into  that  country  as  an 
importation  do  not  make  that  country  an 
intermediate  country  under  this 
definition. 
***** 

Pacific  bluefin  tuna  means  the 
subspecies  of  bluefin  tuna  Thunnus 
thynnus  ohentalis  that  is  found  in  the 
Pacific  Ocean. 

***** 

Regional  Director  means 

(1)  For  the  purposes  of  Atlantic 
bluefin  dealers,  the  Director.  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799;  and  for  the 
purposes  of  Pacific  bluefin  dealers,  the 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  W.  Ocean 
Blvd.  Suite  4200,  Long  Beach,  CA 
90802-4213; and 

(2)  For  purposes  of  yellowfin  tuna, 
bigeye  tuna,  skipjack  tuna,  and  albacore, 
the  Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2432. 
***** 

Tag  means  the  flexible,  self-locking 
ribbon  issued  by  NMFS  for  the 
identification  of  Atlantic  bluefin  tuna 
under  §285.30. 

***** 

13.  In  §285.23,  paragraph  (d)  is 
revised  to  read  as  follows: 


§285.23    Incidental  catch. 

***** 

(d)  Rod  and  reel.  Subject  to  the  quotas 
in  §  285.22,  any  person  operating  a 
vessel  issued  a  permit  for  the  Angling 
category  and  possessing  an  Incidental 
Catch  permit  issued  under  §  285.21  may 
catch  and  retain  annually  one  large 
medium  or  giant  Atlantic  bluefin  tuna 
as  an  incidental  catch.  The  permit 
holder  must  report  to  the  nearest  NMFS 
enforcement  office  within  24  hours  of 
landing  any  large  medium  or  giant 
Atlantic  bluefin  tuna,  and  must  make 
the  tuna  available  for  inspection  and 
attachment  of  a  tail  tag.  No  such 
Atlantic  bluefin  tuna  may  be  sold  or 
transferred  to  any  person  for  a 


commercial  purpose  except  for 
taxidermic  purposes. 

*        •        •        *        • 

14.  Section  285.26  is  revised  to  read 
as  follows: 

§285.26    Size  classes. 

Total  curved  fork  length  will  be  the 
sole  criterion  for  determining  the  size 
class  of  whole  (head  on)  Atlantic  bluefin 
tuna.  For  this  purpose,  all 
measurements  must  be  taken  in  a  line 
tracing  the  contour  of  the  body  along  the 
middle  of  the  lateral  surface  from  the  tip 
of  the  snout  to  the  fork  of  the  tail.  For 
any  Atlantic  bluefin  tuna  found  with  the 
head  removed,  it  is  deemed,  for 
purposes  of  this  subpart,  that  the  tuna. 


when  caught,  fell  into  a  size  class  in 
accordance  with  the  following  formula: 
Total  curved  fork  length  equals  pectoral 
fin  curved  fork  length  multiplied  by  a 
factor  of  1.35.  The  pectoral  fin  curved 
fork  length  will  be  the  sole  criterion  for 
determining  the  size  class  of  a  beheaded 
Atlantic  bluefin  tuna.  For  this  purpose, 
all  measurements  must  be  taken  in  a 
line  tracing  the  contour  of  the  body 
along  the  middle  of  the  lateral  surface 
from  the  dorsal  insertion  of  the  pectoral 
fin  of  the  beheaded  fish  to  the  fork  of 
the  tail  (see  Figure  1).  Atlantic  bluefin 
tuna  are  deemed  to  fall  into  a  size  class 
according  to  the  following  table; 
approximate  round  weights  are  given  for 
illustrative  purposes  only. 


Size  category 


Young  School 

School  

Large  School  .. 
Small  Medium 
Large  Medium 
Giant  


Total  curved  fork  length 


Less  than  27  inches 

Less  than  69  cm 

27  to  <47  Inches 

69  to  <1 19  cm  

47  to  <59  inches 

119  to  <1 50  cm  

59  to  <73  Inches 

150  to  <1 85  cm  

73  to  <81  inches 

185  to<206  cm  

81  inches  or  greater 
206  cm  or  greater .... 


Pectoral  fin  curved  forte 
length 


Less  than  20  inches 

Less  ttian  51  cm 

20  to  <35  inches 

51  to  <89  cm  

35  to  <44  Inches 

89  to  <1 12  cm  

44  to  <54  inches 

112to<137cm  ....... 

54  to  <60  inches 

137  to  <1 52  cm  

60  inches  or  greater 
152  cm  or  greater  .... 


Approx.  round  weight 


Less  than  14  lb. 
less  than  6.4  kg. 
14to<66lb. 
6.4  to  <30  kg. 
66  to  <1 35  lb. 
30  to  <61  kg. 
135to<235lb. 
61  to  <1 07  kg. 
235to<310lb. 
107to<141  kg. 
31 0  lb  or  greater. 
141  kg  or  greater. 


15.  In  §  285.29.  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

§  285.29    Dealer  recordkeeping  and 
reporting. 

***** 

(a)  Must  submit  to  the  Regional 
Director  via  both  electronic  facsimile 
(FAX)  and  the  U.S.  postal  system  a  daily 
report  on  a  reporting  card  provided  by 
NMFS.  within  24  hours  of  the  purchase 
or  receipt  of  each  Atlantic  bluefin  tuna 
from  the  person  or  vessel  that  harvested 
the  fish.  A  FAX  of  said  card  must  be 
received  at  the  NMFS  NE  Regional 
Office  (FAX  508-281-9340)  within  24 
hoiu"s  of  the  purchase  or  receipt  of  each 
Atlantic  bluefin  tuna.  Additionally,  said 
card  must  be  postmarked  and  mailed  at 
the  dealer's  expense  within  24  hours  of 
the  purchase  or  receipt  of  each  Atlantic 
bluefin  tuna.  At  the  offloading  of  the 
fish,  each  reporting  card  must  be  signed 
by  the  vessel  permit  holder  or  vessel 
operator  to  verify  the  name  of  the  vessel 
that  landed  the  fish  and  must  show  the 
Atlantic  bluefin  tuna  vessel  permit 
number  and  expiration  date,  tail  tag 
number  affixed  to  the  fish  by  the  dealer 
or  assigned  by  an  authorized  officer,  the 
date  landed,  the  port  where  landed,  the 
round  and/or  dressed  weight  (indicating 
which  weight{s)  measured),  the  total  or 
pectoral  fin  curved  fork  length,  gear 


used,  and  area  where  the  fish  was 
caught.  The  dealer  purchasing  or 
receiving  the  Atlantic  bluefin  tuna  must 
inspect  the  vessel  permit  and  verify  that 
the  required  permit  information  is 
correctly  recorded  on  the  dealer  landing 
card. 

(b)*  *  * 

(1)  Said  report  must  be  postmarked 
and  mailed,  at  the  dealer's  expense, 
within  10  days  after  the  end  of  each  2- 
week  reporting  period  in  which  Atlantic 
bluefin  tuna  were  purchased,  received, 
or  imported.  The  biweekly  reporting 
periods  are  defined  as  the  first  day 
through  the  14th  day  of  each  month  and 
the  15th  day  through  the  last  day  of  the 
month.  Each  report  must  specify 
accurately  and  completely  for  each  tuna 
purchased  or  received:  Date  of  landing 
or  import,  vessel  Atlantic  Bluefin  Tuna 
permit  number  (if  applicable),  tail  tag 
number,  weight  in  pounds  or  kilograms 
(specify  if  roimd  or  dressed),  nature  of 
the  sale  (dockside  or  consignment), 
price  per  pound  or  kilogram  (round  or 
dressed  weight),  and  destination  of  the 
fish  (domestic  or  export).  In  addition, 
dealers  may  indicate  the  quality  rating 
of  their  bluefin  tuna:  (A,  B,  or  C)  for  four 
attributes  (freshness,  fat,  color,  and 
shape). 


16.  Section  285.30  is  revised  to  read 
as  follows: 

§285.30    Tags. 

(a)  Issuonce  of  tags.  The  Regional 
Director  will  issue  numbered  tail  tags  to 
each  person  receiving  a  dealer's  permit 
under  §285.28. 

(b)  Transfer  of  tags.  Tail  tags  issued 
under  this  section  are  not  transferable 
and  are  usable  only  by  the  permitted 
dealer  to  whom  they  are  issued. 

(c)  Affixing  tags.  (1)  A  dealer  or  agent 
must  affix  a  tail  tag  to  each  Atlantic 
bluefin  tuna  purchased  or  received, 
immediately  upon  its  offloading  from  a 
vessel.  The  tail  tag  must  be  affixed  to 
the  tuna  between  the  fifth  dorsal  finlet 
and  the  keel. 

(2)  Any  person  who  catches  a  large 
medium  or  giant  Atlantic  bluefin  tuna 
and  does  not  transfer  it  to  a  permitted 
dealer  must  contact  the  nearest  NMFS 
enforcement  office  at  the  time  of  landing 
said  Atlantic  bluefin  tuna  and  make  the 
tuna  available  so  that  a  NMFS 
enforcement  agent  may  inspect  the  fish 
and  attach  a  tail  tag  to  it.  A  list  of  local 
NMFS  enforcement  offices  can  be 
obtained  by  contacting  regional  offices 
in  Gloucester.  MA  (508-281-9261)  and 
St.  Petersburg.  FL  (813-570-5344).  The 
Regional  Director  may  designate  a 
person  other  than  a  NMFS  agent  to 
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inspect  and  tag  the  fish.  Such 
designation  will  be  made  in  writing. 

[dTRemova!  of  tags.  A  tag  affixed  to 
any  Atlantic  bluefin  tuna  under 
paragraph  (c)(1)  of  this  section  or  under 
§  285.202(a)(6)(v]  must  remain  on  the 
tuna  until  the  tuna  is  cut  into  portions. 
If  the  tuna  or  tuna  parts  subsequently 
are  packaged  for  transport  for  domestic 
commercial  use  or  for  export,  the  tag 
number  must  be  written  legibly  and 
indelibly  on  the  outside  of  any  package 
or  container.  Tag  numbers  must  be 
recorded  on  any  document 
accompanying  shipment  of  bluefin  tuna 
for  commercial  use  or  export. 

(e)  Reuse  of  tags.  Tags  issued  under 
this  section  are  separately  numbered 
and  may  be  used  only  once,  one  tail  tag 
per  fish,  to  distinguish  the  purchase  of 
one  Atlantic  bluefin  tuna.  Once  affixed 
to  a  tuna  or  recorded  on  any  package, 
container  or  report,  a  tail  tag  and 
associated  number  may  not  be  reused. 

17.  In  §  285.31,  the  word  "tranfer"  in 
paragraph  (a)(14)  is  revised  to  read 
"transfer";  the  periods  at  the  end  of 
paragraphs  (a)(10),  (a)(29),  and  (a)(32) 
are  replaced  with  semicolons;  and 
paragraphs  (a)(18),  (a)(19),  (a)(31), 
(a)(36)  and  (a)(37)  are  revised  to  read  as 
follows: 

$285.31    Prohibitions. 

(a)  *  *  * 

(18)  Fail  to  inspect  any  vessel's  permit 
or  fail  to  affix  immediately  to  any  large 
medium  or  giant  Atlantic  bluefin  tuna, 
between  the  fifth  dorsal  finlet  and  the 
keel,  an  individually  numbered  tail  tag 
when  the  tuna  has  been  received  for  a 
commercial  purpose  or  purchased  by 
that  dealer  from  any  person  or  vessel 
having  caught  such  tuna; 

(19)  Remove  any  tag  affixed  to  an 
Atlantic  bluefin  tuna  under 

§  285.30(c)(1)  or  under 

§  285.202(a)(6)(v),  before  removal  is 

allowed  under  §  285.30(d),  or  fail  to 

write  the  tag  number  on  the  shipping 

package  or  container  as  prescribed  by 

that  section; 

***** 

(31)  Fish  for,  catch,  retain,  possess  or 
land  Atlantic  bluefin  tuna  with  a  gear 
type  or  in  a  manner  other  than  specified 
in  §§  285.22,  285.23,  and  285.25,  or 
other  than  authorized  under  an 
experimental  fishing  exemption  issued 
pursuant  to  the  requirements  of  §  285.7; 
***** 

(36)  Reuse  any  tail  tag  previously 
affixed  to  an  Atlantic  bluefin  tuna  under 
§  285.30  or  reuse  any  tail  tag  number 
previously  written  on  a  shipping 
package  or  container  as  prescribed  by 
that  section;  or 

(37)  Fish  for,  catch,  retain,  possess  or 
land  any  Atlantic  bluefin  tuna  less  than 


185  cm  (73  inches)  total  curved  fork 
length  from  a  vessel  other  than  one 
issued  an  Angling  Category  permit 
under  §  285.21,  or  a  Purse  Seine 
category  permit  and  operating  under 
§  285.23(e). 

18.  A  new  subpart  F  is  added  to  part 
285  to  read  as  follows: 

Subpart  F — Bluefin  Tuna  Statistical 
Documentation 

285.200  Species  subject  to  documentation 
requirements. 

285.201  Documentation  requirements. 

285.202  Contents  of  documentation. 

285.203  Validation  requirements. 

285.204  Ports  of  entry. 

285.205  Prohibitions. 

Subpart  F— Bluefin  Tuna  Statistical 
Documentation 

§  285.200    Species  subject  to 
documentation  requirements. 

Imports  into  the  United  States  and 
exports  or  re-exports  from  the  United 
States  of  all  bluefin  tuna  or  bluefin  tuna 
products  regardless  of  ocean  area  of 
catch  are  subject  to  the  documentation 
requirements  of  this  subpart. 

(a)  Documentation  is  required  for 
bluefin  tuna  identified  by  the  following 
item  numbers  from  the  Harmonized 
Tariff  Schedule: 

(1)  Fresh  or  chilled  bluefin  tuna, 
excluding  fillets  and  other  fish  meat. 
No.  0302.39.00.20. 

(2)  Frozen  bluefin  tuna,  excluding 
fillets.  No.  0303.49.00.20. 

(b)  In  addition,  bluefin  tuna  products 
in  other  forms  (e.g.,  chunks,  fillets, 
canned)  listed  under  any  other  item 
numbers  from  the  Harmonized  Tariff 
Schedule  are  subject  to  the 
documentation  requirements  of  this 
subpart,  except  that  fish  parts  other  than 
meat  (i.e.,  heads,  eyes,  roe,  guts,  tails) 
may  be  allowed  entry  without  said 
statistical  documentation. 

§  285.201    Documentation  requirements. 

(a)  Bluefin  imports.  (1)  Imports  of  all 
bluefin  tuna  products  into  the  United 
States  must  be  accompanied  at  the  time 
of  entry  by  an  original  completed 
approved  Bluefin  Tuna  Statistical 
Document  with  the  information  and 
exporter's  certification  specified  in 
§  285.202(a)(1)  through  (7).  Such 
information  must  be  validated  as 
specified  in  §  285.202(a)(8)  by  a 
responsible  government  official  of  the 
country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  fish  are 
first  landed),  unless  the  Assistant 
Administrator  has  waived  validation 
requirements  for  the  country  pursuant 
to  §285.203. 

(2)  Bluefin  tuna  imported  into  the 
United  States  from  a  country  requiring 


a  tag  on  all  such  tuna  available  for  sale 
must  be  accompanied  by  the 
appropriate  tag  issued  by  that  country, 
and  said  tag  must  remain  on  any  tuna 
until  it  reaches  its  final  import 
destination.  If  the  final  import 
destination  is  the  United  States,  the  tag 
must  remain  on  tlif  tuna  until  it  is  cut 
into  portions.  If  the  tuna  portions  are 
subsequently  packaged  for  domestic 
commercial  use  or  export,  the  tag 
number  and  the  issuing  country  must  be 
written  legibly  and  indelibly  on  the 
outside  of  the  package. 

(3)  Dealers  selling  oluefin  tuna  that 
was  previously  imported  into  the 
United  States  for  domestic  commercial 
use  must  provide  on  the  original  Bluefin 
Tuna  Statistical  Document  that 
accompanied  the  import  shipment  the 
correct  information  and  importer's 
certification  specified  in  §285. 202(a)(9). 
The  original  of  the  completed  Bluefin 
Tuna  Statistical  Document  must  be 
postmarked  and  mailed  by  said  dealer  to 
the  Regional  Director  within  24  hours  of 
the  time  the  tuna  was  imported  into  the 
United  States. 

(b)  Bluefin  exports.  (1)  Dealers 
exporting  bluefin  tuna  that  was 
harvested  by  U.S.  vessels  and  first 
landed  in  the  United  States  must 
complete  an  original  numbered  Bluefin 
Tuna  Statistical  Document  issued  to  that 
dealer  by  the  Regional  Director.  Such  an 
individually  numbered  document  is  not 
transferable  or  reusable  and  may  be 
used  only  once  by  the  dealer  to  which 
it  was  issued  to  report  on  a  specific 
export  shipment.  Dealers  must  provide 
on  the  Bluefin  Tuna  Statistical 
Document  the  correct  information  and 
exporter  certification  specified  in 
§  285.202(a)(1)  through  (7).  As  required 
under  §  285.203,  the  Bluefin  Tuna 
Statistical  Document  must  be  validated 
as  specified  in  §  285.202(a)(8)  by  an 
official  of  the  U.S.  Government  or,  if 
authorized  by  NMFS,  an  official  of  an 
accredited  institution.  A  list  of  such 
officials  may  be  obtained  by  contacting 
the  Office  of  Fisheries  Conservation  and 
Management,  NMFS.  Silver  Spring,  MD 
(301-713-2347).  or  the  nearest  NMFS 
Enforcement  Office.  A  list  of  local 
NMFS  enforcement  offices  can  be 
obtained  by  contacting  regional  offices 
in  Gloucester.  MA  (508-281-9261).  St. 
Petersburg,  FL  (813-570-5344)  and 
Long  Beach,  CA  (310-980-4050). 
Dealers  requesting  government 
validation  for  exports  should  notify 
NMFS  as  soon  as  possible  after  arrival 
of  the  vessel  to  avoid  delays  in 
inspection  and  validation  of  the  export 
shipment. 

(2)  Dealers  re-exporting  bluefin  tuna 
that  was  previously  imported  into  the 
United  States  must  provide  on  the 
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original  Bluefin  Tuna  Statistical 
Docimient  that  accompanied  the  import 
shipment  the  correct  information  and 
intermediate  importer's  certification 
specified  in  §  285.202(a)(9). 

(3)  Dealers  must  submit  the  original  of 
the  completed  Bluefin  Tuna  Statistical 
Document  to  accompany  the  shipment 
of  bluefin  tuna  to  its  export  or  re-export 
destination.  A  copy  of  the  Bluefin  Tuna 
Statistical  Document  completed  as 
specified  under  paragraph  (b)(1)  or  (2)  of 
this  section  must  be  postmarked  and 
mailed  by  said  dealer  to  the  Regional 
Director  within  24  hours  of  the  time  the 
tuna  was  exported  or  re-exported  from 
the  United  States. 

(c)  Recordkeeping.  Dealers  must 
retain  at  their  principal  place  of 
business  a  copy  of  each  Bluefin  Tuna 
Statistical  Document  required  to  be 
submitted  to  the  Regional  Director 
pursuant  to  this  section  for  a  period  of 
2  years  from  the  date  on  which  it  was 
submitted  to  the  Regional  Director. 

§  285.202    Contents  of  documentation. 

(a)  A  Bluefin  Tuna  Statistical 
Document,  to  be  deemed  complete, 
must: 

(1)  Have  a  document  number  assigned 
as  prescribed  by  the  country  issuing  the 
document; 

(2)  State  the  name  of  the  country 
issuing  the  document,  which  is  the 
country  whose  flag  vessel  harvested  the 
bluefin  tuna,  regardless  of  where  the 
tuna  is  first  landed; 

(3)  State  the  name  of  the  vessel  that 
caught  the  fish  and  the  vessel's 
registration  number,  if  applicable; 

(4)  State  the  name  of  the  owner  of  the 
trap  that  caught  the  fish,  if  applicable; 

(5)  State  the  point  of  export,  which  is 
the  city,  state  or  province,  and  country 
from  which  the  bluefin  tima  is  first 
exported; 

(6)  State  the  following  specified 
information  about  the  shipment: 

(i)  The  product  type  (fresh  or  frozen) 
and  product  form  (round,  gilled  and 
gutted,  dressed,  fillet  or  other); 

(ii)  The  method  of  fishing  used  to 
harvest  the  fish  (purse  seine,  trap,  rod 
and  reel,  etc.); 

(iii)  The  ocean  area  from  which  the 
fish  was  harvested  (western  Atlantic, 
eastern  Atlantic,  Mediterranean,  or 
Pacific); 

(iv)  The  weight  of  each  fish  (in 
kilograms  for  the  same  product  form 
previously  specified); 

(v)  The  identifying  tag  number,  if 
landed  by  vessels  from  countries  with 
tagging  programs; 

(7)  State  the  name  and  license  number 
of.  and  be  signed  and  dated  in  the 
exporter's  certification  block  by.  the 
exporter; 


(8)  If  applicable,  state  the  name  and 
title  of,  and  be  signed  and  dated  in  the 
validation  block  by,  a  responsible 
government  official  of  the  country 
whose  fiag  vessel  caught  the  tuna 
(regardless  of  where  the  tuna  are  first 
landed)  or  by  an  official  of  an  institution 
accredited  by  said  government,  with 
official  government  or  accredited 
institution  seal  affixed,  thus  validating 
the  information  on  the  Bluefin  Tuna 
Statistical  Document;  and 

(9)  As  applicable,  state  the  name(s) 
and  address(es),  including  the  name  of 
the  city  and  state  or  province  of  import, 
and  the  name(s)  of  the  intermediate 
country(ies)  or  the  name  of  the  country 
of  final  destination,  and  license 
number(s)  of,  and  be  signed  and  dated 
in  the  importer's  certification  block  by, 
each  intermediate  and  the  final 
importer. 

(d)  An  approved  Bluefin  Tuna 
Statistical  Document  may  be  obtained 
from  the  Regional  Director  to 
accompany  exports  of  bluefin  tuna  from 
the  United  States.  Bluefin  tuna  dealers 
in  countries  that  do  not  provide  an 
approved  Bluefin  Tuna  Statistical 
Document  to  exporters  may  obtain  an 
approved  Bluefin  Tuna  Statistical 
Document  from  the  Regional  Director  to 
accompany  exports  to  the  United  States. 

(c)  Ctealers  from  a  country  exporting 
bluefin  tuna  to  the  United  States  may 
use  the  approved  Bluefin  Tuna 
Statistical  Document  obtainable  from 
the  Regional  Director  or  documents 
developed  by  the  dealer's  country,  if 
that  country  submits  a  copy,  through  the 
ICCAT  Executive  Secretariat,  to  the 
Assistant  Administrator,  and  the 
Assistant  Administrator  concvu^  with 
the  ICCAT  Secretariat's  determination 
that  the  document  meets  the 
information  requirements  of  the  ICCAT 
recommendation.  In  such  case,  the 
Assistant  Administrator  shall  provide  a 
list  of  countries  for  which  Bluefin  Tuna 
Statistical  Documents  are  approved, 
together  with  examples  of  such 
documents  to  the  appropriate  official  of 
the  U.S.  Customs  Service.  Effective 
upon  the  date  indicated  in  such  notice 
to  the  U.S.  Customs  Service,  shipments 
of  bluefin  tuna  or  bluefin  tuna  products 
offered  for  importation  from  said 
country(ies)  may  be  accompanied  by 
either  that  country's  approved  Bluefin 
Tuna  Statistical  Document  or  by  the 
Bluefin  Tiuia  Statistical  Document 
provided  to  the  foreign  country  exporter 
by  the  Regional  Director. 

§285.203    Validation  requirements. 

(a)  Imports.  The  approved  Bluefin 
Tuna  Statistical  Document 
accompanying  any  import  of  bluefin 
tuna,  whether  or  not  the  issuing  country 


is  a  member  of  ICCAT,  must  be 
validated  by  a  government  official  from 
the  issuing  country,  unless  the  Assistant 
Administrator  waives  the  government 
validation  requirement  for  that  country 
following  a  recommendation  to  do  so  by 
the  Executive  Secretary  of  ICCAT.  The 
Assistant  Administrator  shall  furnish  a 
list  of  countries  for  which  government 
validation  requirements  are  waived  to 
the  appropriate  official  of  the  U.S. 
Customs  Service.  Said  list  shall  indicate 
tlie  circumstances  of  exemption  for  each 
issuing  country  and  the  non-government 
institutions,  if  any,  accredited  to 
validate  Bluefin  Statistical  Documents 
for  that  country. 

(b)  Exports.  The  approved  Bluefin 
Tuna  Statistical  Document 
accompanying  any  export  of  bluefin 
tuna  from  the  United  States  must  be 
validated  by  a  U.S.  government  official, 
except  under  circumstances  of  waiver,  if 
any,  specified  on  the  form  and 
accompanying  instructions,  or  in  a  letter 
to  permitted  dealers  from  the  Regional 
Director.  Such  circumstances  of  waiver 
of  government  validation  shall  be 
consistent  with  ICCAT 
recommendations  concerning  validation 
of  Bluefin  Tuna  Statistical  Documents. 
If  authorized,  such  waiver  of 
government  validation  may  include: 

(1)  Exemptions  from  government 
validation  for  fish  with  individual  tags 
affixed  pursuant  to  §  280.52  or  §  285.30 
of  this  chapter,  or; 

(2)  Valioation  by  non-government 
officials  authorized  to  do  so  by  the 
Regional  Director  under  paragraph  (c)  of 
this  section. 

(c)  Authorization  for  non-government 
validation.  Institutions,  or  associations 
seeking  authorization  to  validate  Bluefin 
Tuna  Statistical  Documents 
accompanying  exports  from  the  United 
States,  must  apply  in  writing  to  the 
Regional  Director.  A  letter  of  application 
must  indicate  the  procedures  to  be  used 
for  verification  of  information  to  be 
validated,  must  list  the  names, 
addresses,  and  telephone/fax  numbers 
of  individuals  to  perform  validation, 
and  must  provide  an  example  of  the 
stamp  or  seal  to  be  applied  to  the 
Bluefin  Tuna  Statistical  Document. 
Upon  finding  the  institution  or 
association  capable  of  verifying  the 
information  required  on  the  Bluefin 
Tuna  Statistical  Document,  the  Regional 
Director  will  issue,  within  30  days,  a 
letter  specifying  the  duration  of 
effectiveness  and  conditions  of 
authority  to  validate  Bluefin  Tuna 
Statistical  Documents  accompanying 
exports  from  the  United  States.  The 
effectiveness  of  such  authorization  will 
be  delayed  as  necessary  for  the  Assistant 
Administrator  to  notify  the  ICCAT 
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Secretariat  of  non-govemment 
institutions  and  associations  authorized 
to  validate  BlueHn  Tuna  Statistical 
Documents. 

§  285.204    Ports  of  entry. 

The  Assistant  Administrator  shall 
monitor  the  importation  of  bluefin  tuna 
into  the  United  States.  If  the  Assistant 
Administrator  determines  that  the 
diversity  of  handling  practices  at  certain 
ports  at  which  bluefin  tuna  is  being 
imported  into  the  United  States  allow 
for  circumvention  of  the  Bluefin  Tuna 
Statistical  Document  requirement,  he/ 
she  may  designate,  after  consultation 
with  the  U.S.  Customs  Service,  those 
ports  at  which  Pacific  or  Atlantic 
bluefin  tuna  may  be  imported  into  the 
United  States.  The  Assistant 
Administrator  shall  announce  in  the 
Federal  Register  the  names  of  ports  so 
designated  and  the  effective  dates  of 
entry  restrictions. 

§285.205    Prohibitions. 

It  is  unlawful  for  any  person  to  do  any 
of  the  following: 

(a)  Import  or  attempt  to  import  any 
bluefin  tuna  into  the  United  States 
without  an  accompanying  original  form 
of  an  approved  Bluefin  Tuna  Statistical 
Document  correctly  completed  with  the 
appropriate  certification  and 
government  validation. 

(b)  Import  any  bluefin  tuna  into  the 
United  States  from  a  country  that 
requires  all  such  tuna  to  be  tagged, 
without  said  tag  accompanying  the 
bluefin  tuna. 

(c)  Remove  a  tag  from  any  bluefin 
tuna  imported  into  the  United  States 
accompanied  by  a  tag,  prior  to  its  being 
cut  into  portions  for  a  destination  in  the 
United  States  or  for  export. 

(d)  Fail  to  write  legibly  and  indelibly 
the  tag  number  and  the  issuing  country 
on  the  outside  of  any  package 
containing  a  part  or  parts  of  a  bluefin 
tuna  that  was  imported  into  the  United 
States  accompanied  by  said  tag. 

(e)  Export  or  re-export  from  the 
United  States  any  bluefin  tuna  without 
an  accompanying  original  approved 
Bluefin  Tuna  Statistical  Document 
correctly  completed  with  the 
appropriate  certification  and,  if 
applicable,  validated  by  a  designated 
official  of  the  United  States  government 
or  an  official  of  an  institution 
authorized  by  the  Regional  Director 
pursuant  to  §  285.203(c)  to  validate  such 
documents. 

(f)  Fail  to  provide  in  a  timely  manner 
any  originals  or  copies  of  Bluefin  Tima 
Statistical  Documents  required  to  be 
submitted  to  the  Regional  Director 
pursuant  to  §285.201. 


(g)  Write  false  information  on  or 
modify  any  information  previously 
written  on  any  Bluefin  Tuna  Statistical 
Document  required  by  this  subpart  or  to 
validate  such  document  if  not 
authorized  to  do  so  by  the  Regional 
Director. 

(h)  Fail  to  maintain  copies  of 
completed  Bluefin  Tuna  Statistical 
Documents  as  required  under  §  285.201. 

(i)  Import  any  bluefin  tuna  in  a 
manner  inconsistent  with  any  ports  of 
entry  designated  by  the  Assistant 
Administrator  pursuant  to  §  285.204. 

(j)  Reuse,  or  transfer  to  another  dealer, 
any  numbered  Bluefin  Tuna  Statistical 
Document  issued  to  a  dealer  under  this 
subpart. 

|FR  Doc.  95-6454  Filed  3-16-95;  8:45  am) 

BILUNO  CODE  3510-22-P 


50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  i.D. 
031095E] 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Cod  in  the  Central  Regulatory 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery-  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  offshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  13, 1995,  until  12 
midnight,  A.l.t.,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  allocation  of 
Pacific  cod  for  the  offshore  component 
in  the  Central  Regulatory  Area  was 
established  by  the  final  groundfish 


specifications  (60  FR  8470,  February  14, 
1995).  as  4,565  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  the  offshore 
component  in  the  Central  Regulatory 
Area  soon  will  be  reached.  The  Regional 
Director  established  a  directed  fishing 
allowance  of  3,565  mt,  with 
consideration  that  1,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Central 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  March  13. 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Sendee. 
|FR  Doc.  95-6549  Filed  3-13-95;  4:33  pm) 
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50  CFR  Part  675 

[Doclcet  No.  950206040-5040-01;  I.D. 
031095F] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area;  Offshore 
Component  Pollock  in  the  Aleutian 
Islands  Sutiarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  "A"  season 
allowance  of  pollock  for  the  offshore 
component  in  the  Aleutian  Islands 
subarea. 


EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  13. 1995.  until  12 
midnight,  A.l.t..  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 


The  allowance  of  pollock  TAG  for 
vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  AI  was 
established  by  the  final  1995  initial 
groundfish  specifications  (60  FR  8479, 
February  14, 1995)  as  31,272  metric  tons 
(mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
allowance  of  pollock  TAG  for  the 
offshore  component  in  the  AI  soon  will 
be  reached.  Therefore,  the  Regional 
Director  established  a  directed  fishing 
allowance  of  29,272  mt  after 
determining  that  2,000  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  AI. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  operators 


of  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
theAI. 

Directed  fishing  standards  for 
appUcable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  March  13, 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  tfie  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  101  and  112 
(Docket  No.  93-167-1] 

Viruses,  Serums,  and  Toxins  and 
Analogous  Products;  Master  Labels 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
tlie  regulations  regarding  the  packaging 
and  labeUng  of  veterinary  biologicals  to 
require  the  use  of  a  master  label.  The 
use  of  a  master  label  system  would: 
reduce  the  number  of  copies  of  labels 
that  are  required  to  be  submitted  for 
review  and  approval,  and  allow  labels 
with  certain  minor  revisions  to  be  used 
sooner  than  Arould  be  possible  without 
the  use  of  a  master  label.  A  deHnition 
of  "master  label"  would  be  added  to  the 
regulations.  The  proposed  amendments 
are  necessary  in  order  to  improve  label 
approval  procedures  by  establishing  a 
master  label  system.  The  effect  of  the 
proposed  amendment  would  be  to 
streamline  the  procedure  for  requesting 
and  receiving  approval  to  use  new  or 
revised  labels  for  veterinary  biologicals. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
16,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-167-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  93-167-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  (202)  690-2817)  to  facilitate  entry 
into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeseth,  Deputy  Director, 
Animal  and  Plant  Health  Inspection 
Service,  Biotechnology,  Biologies,  and 
Environmental  Protection,  Veterinary 
Biologies,  4700  River  Road  Unit  148, 
Riverdale,  MD  20737-1228,  telephone 
number  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  pertaining  to  the 
packaging  and  labeling  of  veterinary 
biologicals  are  in  9  CFR  part  112.  The 
regulations  require  that  all  labels  for 
veterinary  biologicals  be  submitted  and 
reviewed  for  compliance  with  the 
regulations  and  approved  in  writing 
prior  to  use.  APHIS  has  issued  licenses 
under  the  Virus- Serum-Toxin  Act  (21 
U.S.C.  151-159)  for  some  2000 
veterinary  biological  products.  Each 
licensed  biological  product  is  required 
to  have  approved  packaging  and 
labeling  applicable  to  a  variety  of 
container  sizes,  trade  names,  producers, 
subsidiaries,  and  distributors. 

Current  regulations  require  each 
product  label  to  be  reviewed  and 
approved  individually  prior  to  use. 
Several  nearly  identical  labels  for  one 
product  are  often  required  to  be 
reviewed  and  approved  by  APHIS.  A 
minor  revision  in  the  labeling  of  a 
product  can  result  in  the  additional 
review  and  approval  of  all  revised  labels 
for  that  product. 

Chie  to  the  large  number  of  label 
submissions  and  the  requirement  for 
label  review  prior  to  the  marketing  of  a 
biological  product,  an  inordinate 
amount  of  program  time  and  resources 
may  be  expended  in  the  review  and 
approval  of  label  submissions.  Many 
label  submissions  constitute  only  minor 
revisions. 

An  analysis  of  the  time  and  resources 
currently  required  to  review,  file,  and 
store  label  submissions  involving  minor 
revisions,  and  the  accompanying  delay 
experienced  by  some  manufacturers  in 
receiving  approval  and  wrritten 
notification  suggest  that  the  process  by 
which  labels  are  approved  may  be 
simpliHed.  We  propose  to  institute  the 
use  of  a  master  label  system  that  would 
reduce  redundant  review  and  approval 
of  submissions  involving  only  minor 
revisions  of  approved  labels.  Under  the 
proposed  master  label  system,  only  the 


container  and  carton  label  for  the 
smallest  size  final  container  that  is 
approved  by  APHIS  and  any  insert  for 
the  product  would  be  required  to  be 
submitted  for  review,  approval,  and 
filing  as  master  labels.  Certain  specified 
revisions  could  be  made  on  labels  under 
the  Master  Label  system  without  prior 
written  approval,  provided  that  such 
revisions  are  submitted  to  APHIS  for 
review,  approval,  and  filing  within  60 
days  of  use  of  the  revised  label. 

We  are  proposing  to  amend  the 
definition  in  §  101.4  by  adding  a  new 
paragraph  (h)  as  follows: 

(h)  Master  label.  The  finished  carton, 
container,  or  enclosure  label  for  the 
smallest  size  hnal  container  that  is 
authorized  for  a  biological  product,  that 
serves  as  the  master  template  label 
applicable  to  all  other  size  containers  or 
cartons  of  the  same  product  that  is 
marketed  by  a  licensee,  subsidiary, 
division,  or  distributor. 

We  are  also  proposing  to  revise 
several  paragraphs  of  the  regulations  in 
§  112.5  pertaining  to  the  review  and 
approval  of  labels  to  add  specific 
provisions  related  to  the  use  of  master 
labels  [see  introductory  paragraph, 
paragraphs  (d)(l)(ii),  (d)(l)(iv), 
(d)(3)(ii)(a),  (d)(4),  and  (g)). 

Certain  revised  labels  could  be  used 
on  products  with  approved  master 
labels  prior  to  review  and  approval  by 
APHIS  as  provided  under  proposed 
paragraph  (c)  of  §  112.5. 

Two  copies  of  master  label  sketches 
would  be  submitted  for  each  enclosure 
and  the  labels  for  the  smallest  approved 
size  of  carton  and  container.  A  master 
label  sketch  would  be  held  on  file  for 
one  year,  or  as  long  as  a  license 
application  was  active. 

For  finished  master  labels,  three 
copies  of  each  enclosure  and  of  each 
label  for  the  smallest  size  carton  and 
final  container  would  be  submitted. 
Labels  for  larger  size  containers  or 
cartons  of  the  same  product  would  not 
be  submitted,  provided  that  the  larger 
size  container  or  carton  is  approved  in 
the  Outline  of  Production  and  the  larger 
size  container  or  carton  is  identified  on 
the  label  mounting  sheet.  When  the 
master  label  enclosure  is  used  with 
more  than  one  product,  an  extra  copy  of 
the  enclosure  for  each  additional 
product  would  have  to  be  submitted. 
Finally,  the  information  that  must  be 
submitted  on  the  lower  left  hand  comer 
of  each  page  of  the  label  submission 


would  include  the  reason  for  the 
submission,  a  reference  to  the  master 
label,  its  replacement,  and  the  dose 
sizes  for  which  the  master  label  is  to  be 
used. 

We  are  proposing  to  add  a  provision 
in  §  112.5(c)  to  allow  for  specified  minor 
label  changes  without  prior  approval  by 
APHIS  for  products  with  approved 
master  labels.  Minor  label  changes  that 
would  be  allowed  include  changes  in 
physical  dimensions  of  the  label  or  the 
color  of  the  label  print  that  do  not  affect 
legibility;  the  addition,  deletion,  or 
change  of  a  trademark  or  registered 
symbol,  label  control  number  or  bar 
code,  or  logo;  and  the  correction  of 
typographical  errors.  Such  minor 
changes  would,  of  course,  not  be 
appropriate  if  they  cause  the  label  to  be 
false  or  misleading.  In  addition,  there 
would  be  a  requirement  that  a  new 
master  label  bearing  such  minor  changes 
be  submitted  to  APHIS  for  review  and 
written  approval  within  60  days  of  label 
use. 

We  are  also  proposing  to  revise 
§  112.5(d)(2)(iii)(a)  to  add  a  provision 
for  the  labeling  of  individual  reagent 
containers  included  with  diagnostic  test 
kits.  Such  labeling  of  individual  reagent 
containers  would  be  mounted  together 
on  a  single  sheet  of  paper,  when 
possible.  Carton  labels  and  enclosures 
would  be  mounted  on  separate 
individual  sheets. 

Finally,  we  are  proposing  to  add  a 
provision  in  §  112.5(g)  that  provides  for 
inspection  of  labels  and  master  labels  by 
authorized  inspectors. 

We  would  also  correct  the  references 
in  §  112.7,  paragraph  (c)(2),  by  changing 
"§  113.129"  to  read  "§  113.209"  and  in 
paragraph  (d)(6)  by  changing 
"§  113.147"  to  read  "§  113.312".  In 
addition,  in  §  112.5(d),  paragraph 
(2)(iii)(b)  would  be  redesignated 
paragraph  (2)(iii)(B),  paragraph  (3)(i)(a) 
would  be  redesignated  paragraph 
(3)(i)(A),  paragraph  (3)(i)(b)  would  be 
redesignated  paragraph  (3)(i)(B),  and 
paragraph  (3)(ii)(b)  would  be 
redesignated  paragraph  {3)(ii)(B). 

This  proposed  amendment  was 
developed  through  the  cooperative 
efforts  of  the  manufacturers  of 
veterinary  biologicals,  the  Animal 
Health  Institute,  and  APHIS.  The  overall 
effect  of  this  regulation  would  be  to 
simplify  the  process  whereby  labels  are 
approved  by  reducing  the  number  of 
copies  of  labels  needed  to  be  submitted 
for  review. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  proposed  rule  would  amend  the    , 
regulations  for  the  review  and  approval 
of  biological  product  labels  by  providing 
for  a  master  label  system.  The  current 
regulations  in  part  112  require  the 
submission  and  approval  of  all  labels  for 
each  biological  product  to  be  marketed. 
The  approval  of  a  prototype  master  label 
for  each  product  would  reduce  the  need 
for  licensees  producing  veterinary 
biologicals  to  submit  for  approval 
additional  copies  of  labels  for  each 
product. 

The  approval  of  a  master  label  would 
apply  to  labels  for  larger  containers 
sizes  of  the  same  product,  provided  that 
the  labels  are  identical  to  the  master 
label,  except  for  physical  dimensions, 
and  provided  that  additional  container 
sizes  are  authorized  in  a  filed  Outline  of 
Production. 

This  proposed  rule  would  also  allow 
certain  approved  labels  with  specified 
minor  revisions  to  be  used  without  prior 
written  approval  with  the  provision  that 
new  master  labels  be  submitted  to 
APHIS  for  review  and  approval  within 
60  days  use  of  the  revised  label. 

The  proposed  rule  has  its  major  effect 
in  reducing  the  number  of  copies  of 
labels  that  need  to  be  submitted  and 
reviewed.  Most  products  are  marketed 
in  two  or  three  different  size  containers. 
Currently,  each  label  for  each  container 
must  be  submitted  for  approval.  Under 
the  proposed  master  label  concept,  only 
labels  for  the  smallest  size  container 
would  need  to  be  submitted,  thus 
reducing  by  two  to  three  fold  the 
number  of  labels  that  would  need  to  be 
submitted  by  manufacturers  and 
processed  by  APHIS. 

The  proposed  rule  would  not  have 
any  adverse  economic  impact,  since  the 
submission  of  product  labels  for 
approval  is  already  required  under 
§  112.5  of  the  regulations,  which 
currently  specifies  that  all  labels  shall 
be  reviewed  and  approved  prior  to  use. 
The  proposed  amendments  would 
simplify  the  process  of  label  approvals 
and  would  reduce  the  time  and  expense 
necessary  to  get  a  product  to  market  in 
the  case  of  certain  minor  revisions  of 
labels. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 


regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

The  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials  (see  7  CFR  part 
3015,  subpart  V). 

List  of  Subiects 

9  CFR  Part  101 

Animal  biologies. 
9  CFR  Part  112 

Animal  biologies.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  parts  101  and  112 
would  be  amended  as  follows: 

PART  101— DEFINITIONS 

1.  The  authority  citation  for  part  101 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  Section  101.4  would  be  amended 
by  adding  a  new  paragraph  (h)  to  read 
as  follows: 

§  1 01 .4    Labeling  terminology. 

***** 

(h)  Master  label.  The  finished  carton, 
container,  or  enclosure  label  for  the 
smallest  size  final  container  that  is 
authorized  for  a  biological  product,  that 
serves  as  the  Master  template  label 
applicable  to  all  other  size  containers  or 
cartons  of  the  same  product  that  is 
marketed  by  a  licensee,  subsidiary, 
division,  or  distributor. 

PART  112— PACKAGING  AND 
LABELING 

3.  The  authority  citation  for  part  112 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51,  and  371.2(d). 

4.  Section  112.5  would  be  amended  as 
follows: 

a.  The  introductory  paragraph  would 
be  revised  to  read  as  set  forth  below. 

b.  Paragraph  (c)  would  be  revised  to 
read  as  set  forth  below. 
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c.  Paragraphs  (d)(l)(i)  and  (d)(l)(ii) 
would  be  revised  to  read  as  set  forth 
below 

d.  Paragraphs  (d)(l)(iii)  and  (d)(l)(iv) 
would  be  added  to  read  as  set  forth 
below. 

e.  Paragraph  (d)(2)(iii)(a)  would  be 
revised  to  read  as  set  forth  below. 

f.  Paragraph  (d)(3)(ii)(a)  would  be 
revised  to  read  as  set  forth  below. 

g.  Paragraph  (d)(4)  would  be  revised 
to  read  as  set  forth  below. 

h.  Paragraph  (g)  would  be  added  to 
read  as  set  forth  below. 

i.  In  §  112.5,  paragraph  (d)(2)(iii)(b) 
would  be  redesignated  paragraph 
(d)(2)(iii)(B),  paragraph  {d)(3}(i)(a) 
would  be  redesignated  paragraph 
(d)(3)(i)(A).  paragraph  (d)(3){i)(b)  would 
be  redesignated  paragraph  (d)(3)(i)(B). 
and  paragraph  (d)(3)(ii)(6)  would  be 
redesignated  paragraph  (d)(3)(ii)(B). 

9 1 1 2.5    Review  and  approval  of  labeling. 
Labels  used  with  biological  products 
prepared  at  licensed  establishments  or 
imported  for  general  distribution  and 
sale  must  be  submitted  to  the  Animal 
and  Plant  Health  Inspection  Service  for 
review  for  compliance  with  the 
regulations  and  approval  in  writing 
prior  to  use,  except  under  the  master 
label  system  as  provided  in  paragraph 
(c)  of  this  section. 
•        *        •        •        • 

(c)(1)  Labels  must  be  submitted  to  the 
Animal  and  Plant  Health  Inspection 
Service  for  review  and  written  approval. 
Only  labels  which  are  approved  as 
provided  in  §  112.5  (d)  may  be  used. 
When  changes  are  made  in  approved 
labels,  the  new  labels  shall  be  subject  to 
review  and  approval  before  use: 
Pmvided,  That  certain  minor  changes 
may  be  made  in  labels  for  products  with 
approved  master  labels,  and  the  revised 
labels,  may  be  used  prior  to  review  by 
APHIS,  with  the  provision  that  a  new 
master  label  bearing  these  changes  is 
submitted  to  APHIS  for  review  and 
written  approval  within  60  days  of  label 
use,  and  that  such  minor  changes  do  not 
render  the  product  mislabeled  or  the 
label  false  and  misleading  in  any 
particular. 

(2)  Minor  label  changes  that  may  be 
made  under  the  provision  for  products 
with  approved  master  labels  are: 

(i)  Changes  in  the  physical 
dimensions  of  the  label  provided  that 
such  change  does  not  affect  the 
legibiUty  of  the  label; 

(ii)  Change  in  the  color  of  label  print, 
provided  that  such  change  does  not 
affect  the  legibility  of  the  label; 

(iii)  The  addition  or  deletion  of  a 
Trade  Mark  (TM)  or  Registered  (R) 
symbol; 


(iv)  The  correction  of  typographical 
errors; 

(v)  Adding  or  changing  label  control    . 
numbers  or  bar  codes;  and 

(vi)  Revising  or  updating  logos. 

(d)  (D*  *  * 

(i)  For  label  sketches,  submit  two 
copies  of  each  sketch  of  a  final  container 
label,  carton  label,  and  enclosure. 
Sketches  must  be  legible,  and  must 
include  all  information  specified  in 
§  112.2.  One  copy  of  each  sketch  will  be 
returned  with  applicable  comments,  and 
one  copy  will  be  held  on  file  by  APHIS 
for  no  more  than  one  year  after 
processing,  until  replaced  by  a  finished 
label:  Provided,  That  sketches  submitted 
in  support  of  an  application  for  a  license 
or  permit  shall  be  held  as  long  as  the 
application  is  considered  active. 

(ii)  For  master  label  sketches,  submit 
for  each  product  two  copies  of  each 
sketch  of  an  enclosure,  label  for  the 
smallest  size  final  container,  and  carton 
label:  Provided,  That  labels  for  larger 
size  containers  and/or  cartons  that  are 
identical,  except  for  physical 
dimensions,  need  not  be  submitted.  One 
copy  of  each  master  label  sketch  will  be 
returned  with  applicable  comments,  and 
one  copy  will  be  held  on  file  by  APHIS 
for  one  year  after  processing,  until 
replaced  by  a  finished  master  label  that 
is  submitted  according  to 
§  112.5(d)(l)(iii):  Provided.  That  master 
label  sketches  submitted  in  support  of 
an  application  for  license  or  permit 
shall  be  held  as  long  as  the  application 
is  considered  active. 

(iii)  For  finished  labels,  submit  three 
copies  of  each  fmished  final  container 
label,  carton  label,  and  enclosure: 
Provided,  That  when  an  enclosure  is  to 
be  used  with  more  than  one  product, 
one  extra  copy  shall  be  submitted  for 
each  additional  product.  Two  copies  of 
each  finished  label  will  be  retained  by 
APHIS.  One  copy  will  be  stamped  and 
returned  to  the  licensee.  Labels  to  which 
exceptions  are  taken  shall  be  marked  as 
sketches  and  handled  under 
§112.5(d)(l)(i). 

(iv)  For  finished  master  labels,  submit 
for  each  product  three  copies  each  of  the 
enclosure  and  the  labels  for  the  smallest 
size  final  container  and  carton.  Labels 
for  larger  sizes  of  containers  or  cartons 
of  the  same  product  that  are  identical, 
except  for  physical  dimensions,  need 
not  be  submitted.  Such  labels  become 
eligible  for  use,  concurrent  with  the 
approval  of  the  appropriate  finished 
master  label:  Provided,  That  the 
marketing  of  larger  sizes  of  final 
containers  is  approved  in  the  filed 
Outline  of  Production,  and  the 
appropriate  larger  sizes  of  containers  or 


cartons  are  identified  on  the  label 
mounting  sheet.  When  a  master  label 
enclosure  is  to  be  used  with  more  than 
one  product,  one  extra  copy  of  each 
additional  product  shall  be  submitted. 
Two  copies  of  each  finished  master 
label  will  be  retained  by  APHIS.  One 
copy  will  be  stamped  and  returned  to 
the  licensee.  Master  labels  to  which 
exceptions  are  taken  will  be  marked  as 
sketches  and  handled  under 
§112.5(d)(l)(ii). 

*  *        •        •        • 

(2)  *   *  * 

(iii)(A)  When  two  final  containers  are 
packaged  together  in  a  combination 
package,  the  labels  for  each  shall  be 
mounted  on  the  same  sheet  of  paper  and 
shall  be  treated  as  one  label.  For 
diagnostic  test  kits,  the  labels  for  use  on 
the  individual  reagent  containers  to  be 
included  in  the  kit  shall  be  mounted 
together  on  a  single  sheet  of  paper,  if 
possible;  if  necessary,  a  second  sheet  of 
paper  may  be  used.  The  carton  label  and 
enclosure  shall  be  mounted  on  separate 
individual  sheets. 

*  •        •        •        • 

(3)*   *   • 

(ii)(A)  Designation  of  the  specimen  as 
a  label  or  master  label:  sketch,  final 
container  label,  carton  label,  or 
enclosure. 

(B)  If  two  final  container  labels  or 
multiple  parts  are  on  one  sheet,  each 
shall  be  named,  and  the  label  or  part 
being  revised  shall  be  designated. 

(iiij  Size  of  package  (dose,  ml.,  cc.  or 
units)  for  which  the  labels  or  enclosures 
are  to  be  used. 

(4)  To  appear  on  the  bottom  of  each 
page:  The  reason  for  and  information 
relevant  to  the  submission  shall  be 
stated  in  the  lower  left  hand  comer  as: 

(i)  Master  label  dose  sizes  approved 
for  code . 

(ii)  Replacement  for  label,  master 
label,  and/or  sketch  No. . 

(iii)  Reference  to  label  or  master  label 
No. . 

(iv)  Addition  to  label  No. . 


(v)  License  Application  Pending 


(vi)  Foreign  Language  copy  of  label 

No. . 

•        •        *        *        • 

(g)  At  the  time  of  an  inspection,  or 
when  requested  by  APHIS,  licensees  or 
permittees  shall  make  all  labels  and 
master  labels,  including  labels  approved 
for  use  but  exempted  from  filing  under 
the  master  label  system,  available  for 
review  by  authorized  inspectors.  Such 
labels  shall  be  identical  to  the  approved 
label  or  master  label  except  for  physical 
dimensions,  reference  to  recoverable 
volume  or  doses  and/or  certain  minor 
differences  permitted  in  accordance 
wdth  §  112.5(c). 


5.  In  §  112.7,  paragraphs  (c)(2)  and 
(d)(6)  would  be  revised  as  follows: 

S  112.7    Special  additional  requirements. 

***** 

(c)  •  *  * 

(2)  Subsequent  revaccination  as 
determined  from  the  results  of  duration 
of  immunity  studies  conducted  as 
prescribed  in  §  113.209.  paragraphs  (b) 
or  (c),  or  both. 
***** 

(d)*  •  * 

(6)  Subsequent  revaccination  as 
determined  from  the  results  of  duration 
of  immunity  studies  conducted  as 
prescribed  in  §  113.312,  paragraphs  (b) 
or  (c).  or  both. 

Done  in  Washington.  DC,  this  13  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  95-6650  Filed  3-16-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  95-MM-02-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  repetitive  checks  to  detect 
backlash  in  the  elevator  mechanical 
control  system,  and  various  follow-on 
actions.  The  proposed  AD  would  also 
provide  for  an  optional  terminating 
action  for  the  repetitive  check 
requirements.  This  proposal  is 
prompted  by  a  report  indicating  that 
corrosion  was  found  on  the  pivot  bolts 
and  bushings  of  the  backlash  remover 
lever  mechanism  on  the  elevator  booster 
control  unit  (BCU)  of  a  Model  F28  Mark 
0100  series  airplane.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  corrosion, 
which  could  result  in  backlash  in  the 
elevator  controls  and  reduced  elevator 
control  authority  in  the  manual  mode. 

DATES:  Comments  must  be  received  by 
May  12, 1995. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
02-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copyof  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-02-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F28  Mark  0100 
series  airplanes  equipped  with  a  certain 
Menasco  Aerospace  Elevator  Booster 
Control  Unit  (BCU).  The  RLD  advises 
that  corrosion  was  found  on  the  pivot 
bolts  and  bushings  of  the  backlash 
remover  lever  mechanism  on  the 
elevator  BCU  of  Model  F28  Mark  0100 
series  airplanes.  This  mechanism 
prevents  backlash  in  the  elevator  control 
forces  when  the  elevator  BCU  is  not 
hydraulically  powered,  providing  the 
pilot  with  full  manual  control  of  the 
elevator  system.  Investigation  revealed 
that  corrosion  on  the  pivot  bolts  and 
bushings  causes  the  backlash  remover 
mechanism  to  stick,  which  results  in 
deteriorated  elevator  control  when  the 
BCU  is  in  manual  mode.  This  condition, 
if  not  corrected,  could  result  in  backlash 
in  the  elevator  controls  and  reduced 
elevator  control  authority  in  the  manual 
mode. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-27-052,  Revision  1,  dated 
March  29, 1994,  which  describes 
procedures  for: 

1.  Performing  repetitive  operational 
checks  to  detect  backlash  in  the  elevator 
mechanical  control  system; 

2.  Performing  an  inspection  to 
determine  whether  certain  elevator  BCU 
bolts  rotate  and  slide  freely,  and  to 
detect  corrosion  on  the  bolts  of  the 
backlash  remover  lever  mechanism,  if 
any  backlash  is  detected;  and 

3.  Replacing  the  elevator  BCU  or  bolts 
with  a  serviceable  part,  if  any  anomaly 
is  detected. 

The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued  Dutch 
airworthiness  directive  BLA  93-051/3 
(A),  dated  April  29, 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

Additionally,  Fokker  has  issued 
Service  Bulletin  SBFlOO-27-061,  dated 
March  2,  1994,  which  provides 
instructions  for  accomplishing  an 
optional  modification  of  the  affected 
elevator  BCU,  which  would  eliminate 
the  need  for  the  repetitive  operational 
checks.  This  modification  involves 
replacing  two  bolts  in  the  elevator  BCU 
with  new  bolts. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
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21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLJD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  operational  checks  to  detect 
backlash  in  the  elevator  mechanical 
control  system.  The  proposed  AD  would 
also  require  performing  an  inspection  to 
determine  whether  certain  elevator  BCU 
bolts  rotate  and  slide  freely,  and  to 
detect  corrosion  on  the  bolts  of  the 
backlash  remover  lever  mechanism,  if 
any  backlash  is  detected;  and  replacing 
the  elevator  BCU  or  bolts  with  a 
serviceable  part,  if  any  anomaly  is 
detected.  Additionally,  the  proposed  AD 
would  provide  for  an  optional 
modification  of  certain  elevator  BCU's; 
or  replacement  of  a  certain  elevator  BCU 
with  a  unit  having  a  certain  serial 
number,  which  would  constitute 
terminating  action  for  the  repetitive 
operational  check  requirements.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
The  proposed  AD  would  also  require 
performing  appropriate  trouble-shooting 
procedures,  if  no  anomalies  are  detected 
in  accordance  with  the  Airplane 
Maintenance  Manual. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  112  airplanes 
of  U.S.  registry  would  be  affected  by  this 


proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be 
supplied  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$6,720,  or  $60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Doc^ket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Docket  95-NM-02-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  equipped  with  Menasco  Aerospace 
Elevator  Booster  Control  Unit  (BCU)  having 
part  number  (P/N)  23400-3  or  P/N  23400-5 
with  serial  numbers  MC-OOl  through  MC- 
288  inclusive;  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
&om  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  backlash  in  the  elevator 
controls  and  reduced  elevator  control 
authority  in  the  manual  mode,  accomplish 
the  following: 

(a)  Within  500  flight  cycles  or  60  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  perform  an  operational  check  to 
detect  backlash  in  the  elevator  mechanical 
control  system,  in  accordance  with  Part  1  of 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SB F 100-2 7-05 2,  Revision  1, 
dated  March  29, 1994.  Repeat  the  check 
thereafter  at  intervals  not  to  exceed  500  flight 
cycles  or  60  days,  whichever  occurs  first 

(b)  If  any  baddash  is  detected  during  any 
operational  check  required  by  paragraph  (a) 
of  this  AD,  prior  to  further  flight,  perform  an 
inspection  to  determine  whether  the  elevator 
ECU  bolts,  having  part  numbers 
NAS6204C22D  and  P/N  NAS6204C13D, 
rotate  and  slide  freely,  and  to  detect 
corrosion  on  the  bolts  of  the  backlash 
remover  lever  mechanism;  in  accordance 
with  Part  2  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-27-052,  Revision  1,  dated  March  29, 
1994. 

(1)  If  no  anomalies  are  detected,  prior  to 
further  flight,  perform  appropriate  trouble- 
shooting procedures  in  accordance  with  the 
Airplane  Maintenance  Manual. 

(2)  If  any  anomaly  is  detected,  prior  to 
further  flight,  replace  the  elevator  BCU  or 
bolts,  as  applicable,  with  serviceable  parts,  in 
accordance  with  the  service  bulletin. 

(c)  Modification  of  the  affected  elevator 
BCU  having  P/N  23400-3  or  -5.  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-27-061,  dated  March  2, 1994;  or 
replacement  of  any  affected  elevator  BCU 
having  P/N  23400-3  or  -5  with  a  unit  having 


a  serial  number  other  than  MC-OOl  through 
MC-288  inclusive,  in  accordance  with  the 
Airplane  Maintenance  Manual;  constitutes 
terminating  action  for  the  repetitive  check 
requirements  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  Menasco  Aerospace 
Elevator  Booster  Control  Unit  (BCU)  having 
part  number  (P/N)  23400-3  or  P/N  23400-5 
with  serial  numbers  MC-OOl  through  MC- 
288  inclusive  on  any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
TransfMDrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
13,1995. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-6632  Filed  3-16-95;  8:45  am) 
BILUNG  CODE  4«10-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AWA-5] 

Proposed  Modification  of  the 
Pensacola  Regional,  PL,  Lexington 
Blue  Grass,  KY,  Fayetteville  Regional/ 
Grannis  Field,  NC,  Pope  AFB,  NC,  and 
Providence  Theodore  Francis  Green 
State,  Rl,  Class  C  Airspace  Areas  and 
Proposed  Establishment  of  the 
Pensacola  Regional,  FL,  and 
Providence  Theodore  Francis  Green 
State,  Rl,  Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Class  C  airspace  areas  at 
Pensacola  Regional,  FL,  Lexington,  Blue 
Grass,  KY,  Fayetteville  Regional/ 
Grannis  Field,  NC.  Pope  AFB.  NC.  and 
Providence.  Theodore  Francis  Green 
State.  Rl,  Airports.  This  proposed  action 
would  modify  the  Lexington  Blue  Grass, 
KY,  Fayetteville  Regional/Gremnis  Field. 
NC.  and  Pope  AFB.  NC.  airspace 
designations  to  reflect  continuous 
operation  and  availability  of  services. 


therein.  The  effective  hours  of  the 
Pensacola  Regional.  FL.  and  Providence. 
Theodore  Francis  Green  State.  Rl,  Class 
C  airspace  areas  would  be  amended  to 
coincide  with  the  associated  radar 
approach  control  facility'  hours  of 
operation.  Class  C  airspace  areas  are 
predicated  on  an  operational  air  traffic 
control  tower  (ATCT)  serviced  by  a 
radar  approach  control  facility.  This 
proposal  would  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  action  proposes  to  establish  Class  E 
airspace  at  Pensacola  Regional,  FL,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  Airports  when  the  associated 
radar  approach  control  facility  is  not  in 
operation. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-200],  Airspace  Docket  No.  95- 
AWA-5,  800  Independence  Avenue 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington  IX, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped,  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWA-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  C  airspace  areas  at 
Pensacola  Regional,  FL,  Lexington,  Blue 
Grass,  KY,  Fayetteville  Regional/ 
Grannis  Field,  NC,  Pope  AFB,  NC,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  Airports.  This  proposed  action 
would  modify  the  Lexington,  Blue 
Grass,  KY,  Fayetteville  Regional/ 
Grannis  Field,  NC,  and  Pope  AFB,  NC. 
airspace  designation  to  reflect 
continuous  operation  and  availability  of 
services,  therein.  The  effective  hours  of 
the  Pensacola  Regional,  FL,  and 
Providence,  Theodore  Francis  Green 
State,  Rl,  Class  C  airspace  areas  would 
be  amended  to  coincide  with  the 
associated  radar  approach  control 
faciUty's  hours  of  operation.  Class  C 
airspace  areas  are  predicated  on  an 
operational  ATCT  serviced  by  a  radar 
approach  control  facility.  This  proposal 
would  not  change  the  designated 
boundaries  or  altitudes  of  these  Class  C 
airspace  areas.  In  addition,  this  notice 
proposes  to  establish  Class  E  airspace  at 
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Pensacola  Regional,  FL,  and  Providence, 
Theodore  Francis  Green  State,  RI, 
Airports  when  the  associated  radar 
approach  control  facility  is  not  in 
operation.  Class  C  and  Class  E  airspace 
designations  are  published  in 
paragraphs  4000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994,  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore  -  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4(KN>— Subpart  C— Oass  C 
Airspace 


ASO  FL  C  Pensacola  Regional  Airport,  FL 
(Revised) 

Pensacola  Regional  Airport,  FL 
(lat.  30»28'24"  N.,  long.  8ni'15"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  S-mile  radius  of  the  Pensacola 
Regional  Airport,  and  that  airspace  extending 
upward  from  1 ,400  feet  MSL  to  and 
including  4,200  feet  MSL  within  a  10-mile 
radius  of  the  Pensacola  Regional  Airport, 
excluding  that  airspace  within  the  5-mile 
circle  of  the  Pensacola  NAS.  FL.  Class  C 
airspace  area.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  KY  C  Lexington,  Blue  Grass  Airport.  KY 
(Revised) 

Lexington,  Blue  Grass  Airport,  KY 
(lat.  38"02'13"  N..  long.  84"'36'20"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  Blue  Grass 
Airport;  and  that  airspace  extending  upward 
from  2,200  feet  MSL  to  and  including  5,000 
feet  MSL  within  a  10-mile  radius  of  the 
airport. 


ASO  NC  C  Fayetteville  Regional/Grannis 
Field.  NC.  (Revised) 

Fayetteville  Regional/Grannis  Field,  NC 
(lat.  34''59'30"  N..  long.  78"'52'48"  W.) 
Gray's  Creek  Airport 
(lat.  34''53'04"  N.,  long.  78''50'08"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Fayetteville 
Regional/Grannis  Field  excluding  that 
airspace  below  1,400  feet  MSL  within  a  1.5- 
mile  radius  of  Gray's  Creek  Airport;  and  that 
airspace  within  a  10-mile  radius  of  the 
airport  extending  upward  frtim  1,400  feet 
MSL  to  and  including  4,200  feet  MSL, 
excluding  that  airspace  contained  within 
Restricted  Areas  R-5311A,  B  and  C  when 
they  are  active. 


ASO  NC  C  Pope  AFB.  NC  (Revised) 

Pope  AFB,  NC 
(lat.  35''10'16"  N.,  long.  79''00'52"  W.) 
That  airspace  extending  upward  frt>m  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Pope  AFB, 
excluding  that  airspace  below  1,400  feet  MSL 
contained  in  the  Simmons  Army  Air  Field, 
NC,  Class  D  airspace  area,  and  excluding  that 
airspace  contained  within  Restricted  Areas 
R-5311A,  B  and  C  when  they  are  active;  and 
that  airspace  within  a  10-mile  radius  of  Pope 
AFB  extending  upward  from  2,000  feet  MSL 
to  and  including  4,200  feet  MSL,  beginning 
at  the  northern  boundaries  of  R-5311  A,  B 
and  C  clockwise  to  the  020°  bearing  from  the 
airport;  and  that  airspace  extending  upward 
from  1,400  feet  MSL  to  and  including  4,200 
feet  MSL  within  a  10-mile  radius  of  the 
airport  beginning  at  the  020°  bearing  from  the 


airport  clockwise  to  the  northern  boundaries 
of  R-5311A,  B  and  C,  excluding  that  airspace 
contained  in  R-5311  A,  B  and  C  when  they 
are  active  and  excluding  that  airspace 
contained  in  the  Fayetteville  Regional/ 
Grannis  Field  Airport,  NC,  Class  C  airspace 
area. 


ANE  RI  C  Providence,  Theodore  Francis 
Green  State  Airport,  RI  (Revised) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 
(lat.  41"'43'30"  N.,  long.  71*25'40"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport  and  that  airspace 
extending  upward  from  1,300  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  015° 
bearing  from  the  airport  clockwise  to  the  195° 
bearing  from  the  airpwrt,  and  that  airspace 
extending  upward  from  1,700  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  195° 
bearing  from  the  airport  clockwise  to  the  015° 
bearing  from  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6002-Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ASO  FL  E2  Pensacola  Regional  Airport,  FL 
(New) 

Pensacola  Regional  Airport,  FL 
(lat.  30°28'24"  N.,  long.  87°11'15"  W.) 
Within  a  5-mile  radius  of  the  Pensacola 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         *         •         *         • 

ANE  RI  E2  Providence.  Theodore  Francis 
Green  State  Airport,  RI  (New) 

Providence,  Theodore  Francis  Green  State 
Airport,  RI 
(lat.  41°43'30"  N.,  long.  71°25'40"  W.) 
Within  a  5-mile  radius  of  the  Theodore 
Francis  Green  State  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Washington,  DC,  on  March  13, 
1995. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  95-6689  Filed  3-16-95;  8:45  am] 

BILUNO  COOe  4«10-19-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Arkansas  Permanent  Regulatory 

Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter,  the  "Arkansas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  revisions  pertain  to  statutory 
revisions  concerning  the  definitions  of 
"unanticipated  event  or  condition"  and 
"lands  eligible  for  remining."  The 
amendment  is  intended  to  revise  the 
Arkansas  program  to  be  consistent  with 
SMCRA. 

This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.  April  3, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  550,  Tulsa. 
OK  74135,  Telephone:  (918)  581- 
7927. 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  P.O.  Box  8913, 
8001  National  Drive,  Little  Rock, 
Arkansas  72219-8913,  Telephone: 
(501)  562-6533. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone:  (918) 
581-6430. 


SUPPLEMENTARY  INFORMATIOIN: 

I.  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  November  21, 1980, 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas's  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12  and  904.15. 

II.  Proposed  Amendment 

By  letter  dated  August  26, 1994, 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  AR- 
522).  Arkansas  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intent  of  making  its  coal  mining 
statutes  consistent  with  SMCRA. 
Arkansas  proposed  to  revise  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Act  of  1979  at  (1)  section 
5,  jurisdiction  and  powers  for  rules  and 
regulations  (2)  section  13,  surface  coal 
mining  permits,  and  (3)  section  15, 
environmental  protection  performance 
standards. 

OSM  published  a  notice  in  the 
September  29,  1994,  Federal  Register 
(59  FR  49616)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (administrative 
record  No.  AR-526).  The  public 
comment  period  ended  October  31, 
1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
Arkansas  Code  Annotated  (ACA) 
sections  13(k),  regarding  remining 
permit  violations,  and  15(d)(1), 
regarding  revegetation  performance 
standards  on  lands  eligible  for  remining. 
OSM  notified  Arkansas  of  the  concerns 
by  letter  dated  November  22, 1994 
(administrative  record  No.  AR-539). 
Arkansas  responded  in  a  letter  dated 
March  1, 1995,  by  submitting  a  revised 
amendment  package  (administrative 
record  No.  AR-540). 

In  the  revised  amendment,  Arkansas 
proposes  to  add  the  definition 
"unanticipated  event  or  condition"  at 
section  4(18)  to  mean  "an  event  or 
condition  encountered  in  a  remining 
operation  that  was  not  contemplated  by 
the  applicable  surface  coal  mining  and 
reclamation  permit"  and  to  add  the 
definition  "lands  eligible  for  remining" 
at  section  4(19)  to  mean  "those  lands 


that  would  otherwise  be  eligible  for 
expenditures  under  Section  6"  of  the 
ACA  regarding  lands  eligible  under  the 
State  abandoned  mine  reclamations 
program. 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Arkansas 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaiking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 
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3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  9, 1995. 

Charles  E.  Sandberg, 

Acting  Assistant  Director,  Western  Support 
Center. 
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30  CFR  Part  935 

[OH-231;  Amendment  Number  68R] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  and 

opportunity  for  public  hearing  on 

proposed  amendment. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  a  revised 


amendment  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977.  This  revised 
amendment  was  initiated  by  Ohio  and 
is  intended  to  make  the  Ohio  program 
as  effective  as  the  corresponding  Federal 
regulations  concerning 
contemporaneous  reclamation. 

Specifically,  the  amendment  proposes 
to  revise  Ohio's  definition  of  "auger 
mining"  and  to  further  revise  Ohio's 
proposed  time  and  distance  schedules 
for  backfilling  and  grading  in 
conjunction  with  various  mining 
methods. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  programs 
and  the  proposed  amendments  to  those 
programs  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.  (e.s.t.),  on  April  3, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  [e.s.t.],  on  March  27,  1995. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  [e.s.t.],  on  March  24,  1995. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  at  the  address 
listed  below.  Copies  of  the  Ohio 
programs,  the  proposed  amendments, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  by  contacting 
OSM's  Columbus  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  4480  Refugee  Road,  Suite  201. 
Columbus,  Ohio  43232,  Telephone: 
(614) 866-0578 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614) 265-6675. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  (614)  866-0578. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  programs.  Information  on  the 
general  background  of  the  Ohio  program 
submissions,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
programs,  can  be  found  in  the  August 
10,  1982,  Federal  Register  (47  FR 
34688).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Proposed  Amendment 

The  Ohio  E)epartment  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  68  (PA  68)  by 
letter  dated  May  17, 1994 
(Administrative  Record  No.  OH-2018). 
In  this  amendment,  Ohio  proposed  to 
revise  three  rules  in  the  Ohio 
Administrative  Code  (OAC)  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations 
concerning  contemporaneous 
reclamation.  As  part  of  and  in  support 
of  proposed  PA  68,  Ohio  also  submitted 
a  draft  PoUcy/Procedure  Directive  (PPD) 
which  provided  additional  clarification 
and  guidance  on  the  proposed  Ohio  rule 
requirements  for  contemporaneous 
reclamation. 

OSM  announced  receipt  of  PA  68  in 
the  May  26, 1994,  Federal  Register  (59 
FR  27253),  and,  in  the  same  document, 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  June  27, 1994. 

OSM  and  Ohio  staff  met  on  August 
22, 1994,  to  discuss  OSM's  questions 
and  concerns  about  PA  68 
(Administrative  Record  No.  OH-2093). 
In  response  to  OSM's  August  22,  1994, 
questions  and  comments,  Ohio  provided 
Revised  Program  Amendment  Number 
68  (PA  68R)  by  letter  dated  March  1, 
1995  (Administrative  Record  No.  OH- 
2094). 

In  PA  68R,  Ohio  is  proposing  a 
number  of  editorial  changes  to  improve 
the  clarity  and  readability  of  the  rule 
changes  and  the  PPD  previously 
proposed  by  Ohio  in  PA  68.  These 
additional  changes  do  not  affect  the 
content  of  the  previously  proposed 
revisions  and  are  not  individually 
discussed  in  this  proposed  rule 
document. 

The  substantive  changes  proposed  by 
Ohio  in  PA  68R  are  described  briefly 
below: 


(1)  OAC  section  1501:13-1-02 
paragraph  (K):  Ohio  is  revising  the 
definition  of  "auger  mining"  to  mean 
drilling  holes  or  cutting  into  an  exposed 
coal  seam  at  a  highwall  and  transporting 
the  coal  to  the  surface  along  an  auger 
bit,  by  conveyor,  or  by  other  means. 

(2)  OAC  section  1501:13-4-05 
paragraph  (A)(2)(a)(i):  Ohio  is  further 
revising  this  new  paragraph  to  require 
that  permit  applications  identify  the 
mining  method  as  area  mining,  contour 
mining,  another  named  mining  method, 
or  a  combination  of  methods  to  be 
identified  by  name. 

(3)  OAC  section  1501:13-4-05 
paragraph  (A)(2}(a)(ii):  Ohio  is  further 
revising  this  new  paragraph  to  clarify 
that  the  description  of  the  mining 
operation  in  the  permit  application  shall 
include  the  location  where  the  mining 
will  begin. 

ni.  Public  Comment  Procedures 

Written  Comments 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  programs. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  inclu^led  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m. 
[e.s.t.],  on  March  24, 1995.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  imder  FOR  FURTHER 
INFC^MATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 


the  audience  who  have  not  been 
scheduled  to  comment  and  who  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 


Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  10. 1995. 
Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 
[FR  Doc.  95-6592  Filed  3-16-95;  8:45  am] 

BILUNG  CODE  4310-05-M 


30  CFR  Part  935 

[OH-233;  Amendment  Numtier  69R] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  a  revised 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  This  revised  amendment  was 
initiated  by  Ohio  and  is  intended  to 
make  the  Ohio  program  as  effective  as 
the  corresponding  Federal  regulations 
concerning  filing  of  financial  interest 
statements,  acceptance  of  gifts  and    • 
gratuities,  and  appeal  procedures  for 
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remedial  actions  regarding  prohibited 
financial  interests. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  [E.S.T.],  on  April 
3, 1995.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1:00  p.m.  [E.S.T.j,  on  March  27, 
1995.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  by  4 
p.m.  (E.S.T.j,  on  March  24, 1995. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Columbus  Field 
Office. 

OfHce  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office.  4480  Refugee  Road,  Suite  201, 
Columbus,  Ohio  43232,  Telephone: 
(614) 866-0578 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Ulterior  conditionally  approved  the 
Ohio  program.  General  background 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Ohio  program,  can  be 
found  in  the  August  10. 1982,  Federal 
Register  (47  FR  34688).  Subsequent 
actions  concerning  Ohio's  program  and 
program  amendments  are  identified  at 
30  CFR  935.11,  935.12,  935.15,  and 
935.16. 


II.  Proposed  Amendment 

The  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  69  (PA  69)  by 
letter  dated  September  22, 1994 
(Administrative  Record  No.  OH-2059). 
In  this  amendment,  Ohio  proposed  to 
revise  two  rules  at  Ohio  Administrative 
Code  (OAC)  sections  1501:13-1-03  and 
13-7-05  to  make  the  Ohio  program  as 
effective  as  the  corresponding  Federal 
regulations  concerning  financial  interest 
statements,  appeal  procedures  for 
remedial  actions  regarding  prohibited 
financial  interests,  and  yield  data  for 
pasture  or  grazing  land. 

OSM  announced  receipt  of  PA  69  in 
the  October  21, 1994,  Federal  Register 
(59  FR  53122),  and,  in  the  same 
document,  opened  the  public  comment 
period  and  provided  an  opportunity  for 
a  public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  November 
21.  1994. 

OSM  and  Ohio  staff  met  on  February 
6, 1995,  to  discuss  OSM's  questions  and 
concerns  about  PA  69  (Administrative 
Record  No.  OH-2098).  In  response  to 
OSM's  February  6, 1995,  questions  and 
comments,  Ohio  provided  Revised 
Program  Amendment  Number  69  (PA 
69R)  by  letter  dated  March  8. 1995 
(Administrative  Record  No.  OH-2099). 
In  PA  69R,  Ohio  is  proposing  further 
revisions  to  one  rule  at  OAC  section 
1501:13-1-03  as  described  below: 

(1)  Ohio  Reclamation  Board  of  Review 
Hearing  Officers  Included  Under 
Definition  of  "Employee":  Ohio  is 
further  revising  paragraph  (D)(2)  to 
include  hearing  officers  of  the  Ohio 
Reclamation  Board  of  Review  under  the 
definition  of  "employee."  Ohio  is  also 
revising  paragraphs  (F)(1),  (G)(1),  (H), 
and  {L)(3)  to  delete  previously  proposed 
separate  references  to  these  hearing 
officers  because  Ohio  is  now  proposing 
that  those  hearing  officers  be  included 
under  the  definition  of  "employee"  in 
this  rule. 

(2)  Use  of  Financial  Interest 
Statement  Form  by  Members  of  the  Ohio 
Reclamation  Board  of  Review:  Ohio  is 
revising  paragraph  (I)(l)  to  require 
members  of  the  Ohio  Reclamation  Board 
of  Review  to  report  all  required 
information  concerning  employment 
and  financial  interests  on  Form  OSM- 
23. 

(3)  Acceptance  of  Gifts  and  Gratuities 
by  Members  of  the  Ohio  Reclamation 
Board  of  Review:  Ohio  is  revising 
paragraph  (J)(l)  to  prohibit  the 
solicitation  or  acceptance  of  gifts  and 
gratuities  by  members  of  the  Ohio 
Reclamation  Board  of  Review  from  coal 


companies  which  are  conducting  or 
seeking  to  conduct  regulated  activities 
or  which  have  an  interest  that  may  be 
substantially  affected  by  the 
performance  of  the  Board  members' 
official  duty. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.  [est], 
on  March  24, 1995.  If  no  one  requests 
an  opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Any  disabled  individual  who  has  need 
for  a  special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  wrill  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment  and  who  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 


Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovemment  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  10, 1995. 

Richard  ).  Seibei, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  95-6591  Filed  3-16-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA28 
[DOD  6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Transplants 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
establish  coverage  for  heart-lung,  single 
or  double  lung,  and  combined  liver- 
kidney  transplantation  for  those  patients 
who  meet  specific  patient  selection 
criteria;  establish  preauthorization 
requirements  for  heart,  liver,  heart-lung, 
single  or  double  lung,  combined  liver- 
kidney  transplantation,  high  dose 
chemotherapy  and  stem  cell 
transplantation,  and  air  ambulance  (in 
conjunction  with  lung  or  heart-lung 
transplantation  preauthorizations); 
extend  coverage  of  cardiac  rehabilitation 
to  those  patients  who  have  had  heart 
valve  surgery,  heart  or  heart-lung 
transplantation,  authorize  an  exception 
to  the  ambulance  benefit  to  allow  organ 
transplantation  candidates  to  be 
transported  to  a  certified  CHAMPUS 
organ  transplant  center  instead  of  the 
closest  appropriate  facility,  and 
authorize  pulmonary  rehabilitation  for 
beneficiaries  whose  conditions  are 


considered  appropriate  for  pulmonary 
rehabilitation  according  to  guidelines 
adopted  by  the  Director.  OCHAMPUS, 
or  a  designee,  recognize  certain 
transplant  centers  that  meet  specific 
criteria  as  an  authorized  CHAMPUS 
institutional  provider,  and  clarify  the 
CHAMPUS  position  on  consortium 
programs  for  organ  transplantation  to 
allow  individual  hospitals  which  are 
members  of  a  consortium  to  use  the 
combined  (pooled]  experience  and 
survival  data  of  the  consortium  team  to 
meet  CHAMPUS  requirements  for 
authorization  as  a  certified  CHAMPUS 
organ  transplant  center. 
DATES:  Comments  must  be  received  on 
or  before  May  16.  1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  the  Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Program 
Development  Branch.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Maxey,  OCHAMPUS.  Program 
Development  Branch,  telephone  (303) 
361-1227. 

SUPPLEMENTARY  INFORMATION: 
OCHAMPUS  has  been  actively 
following  the  development  of  organ 
transplantation  for  the  past  10  years  to 
define  an  established  method  of 
treatment  for  patients  who  have 
exhausted  more  conservative  medical 
and  surgical  treatments.  Following  is  an 
overview  of  the  events  which  have  led 
to  the  decision  to  allow  CHAMPUS 
coverage  for  heart-lung,  single  or  double 
lung,  and  combined  liver-kidney 
transplantation: 

•  In  November  1990,  OCHAMPUS 
requested  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
conduct  a  technology  assessment  on  the 
safety  and  efficacy  of  heart-lung  and 
single  or  double  lung  transplantation.  In 
response  to  our  request,  AHCPR 
informed  OCHAMPUS  that  an 
assessment  was  already  in  progress  as  a 
result  of  a  request  by  the  Health  Care 
Financing  Administration  (HCFA). 

Because  of  an  increase  in  demand  for 
heart-lung  and  single  or  double  lung 
transplantation  by  the  CHAMPUS 
beneficiary  population.  OCHAMPUS 
urged  AHCPR  to  provide  preliminary 
interim  guidelines  for  heart-lung  and 
single  or  double  lung  transplantation 
which  could  be  used  until  finalization 
of  their  fomial  technology  assessment. 
In  response  to  this  request,  AHCPR 
asked  the  National  Heart  Lung  and 
Blood  Institute  (NHLBI)  to  assist  in  the 
development  of  interim  guidelines.  On 
February  28, 1991,  NHLBI  completed 
the  AHCPR  request  for  preliminar>' 
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interim  guidelines  on  heart-lung  and 
single  or  double  lung  transplantation. 

•  In  September  1992.  CHAMPUS 
requested  the  AHCPR  to  conduct  a 
technology  assessment  regarding  the 
safety  and  efficacy  of  combined  liver- 
kidney  transplantation.  The  AHCTR 
technology  assessment  was  completed 
on  November  12, 1992.  The  findings  of 
the  AHCPR  assessment  indicated  that 
combined  liver-kidney  transplantation 
is  an  effective  intervention  in  improving 
survival  in  patients  with  end-stage  renal 
and  hepatic  disease. 

•  By  August  1993.  AHCPR  finalized 
the  formal  technology  assessment  on 
both  heart-lung  and  single  or  double 
lung  transplantation  for  HCFA  and 
forwarded  a  copy  to  OCHAMPUS.  The 
AHCPR  assessments  indicated  that 
heart-lung  and  single  or  double  lung 
transplantations  were  safe  and  effective 
treatment  for  patients  meeting  specific 
clinical  criteria  when  performed  by 
institutions  having  demonstrated  certain 
levels  of  experience  and  success.  The 
patient  selection  and  institutional 
criteria  recommended  by  the  AHCPR 
technology  assessments  were  very 
similar  to  the  interim  guidelines 
developed  by  NHLBI  in  February  1991. 

Due  to  the  Presidential  moratorium  on 
publication  of  regulations,  (XiHAMPUS 
decided  to  proceed  without  rulemaking 
and  to  implement  the  recommendations 
of  the  interim  guidelines  for  heart-lung 
and  single  or  double  lung 
transplantations  from  NHLBI  and  the 
final  recommendations  from  AHCPR  for 
combined  liver-kidney  transplantation 
to  meet  the  increasing  needs  of  the 
CAMPUS  beneficiary  population  for 
coverage  of  these  procedures. 
OCHAMPUS  established  effective  dates 
of  coverage  based  on  NHLBI  and 
AHCPR  reports.  OCHAMPUS  adopted 
the  following  beginning  dates  of 
coverage  for: 

•  Combined  liver-kidney 
transplantation  on  November  12, 1992. 

•  Heart-lung  and  single  or  double 
lung  transplantations  on  February  28, 
1991.  However,  CHAMPUS  would 
consider  retroactive  coverage  for  any 
heart-lung;  single  or  double  lung 
transplantation  performed  at  a  facility 
which  met  the  interim  criteria 
established  by  NHLBI  for  both  patient 
selection  and  facility  certification 
criteria. 

OCHAMPUS  is  publishing  this 
proposed  rule  to  formally  notify  the 
public  of  the  specific  CHAMPUS 
requirements  for  coverage  of  benefits  for 
heart-long,  single  or  double  lung  and 
combined  liver-kidney  transplantations 
to  include  related  services  and  supplies 
such  as  air  ambulance  in  certain 


circumstances  when  determined  to  be 
medically  necessary. 

This  proposed  rule  also  authorizes 
cardiac  rehabilitation  following  heart 
valve  sxirgery,  heart  and  heart-lung 
transplantation,  and  pulmonary 
rehabilitation  for  beneficiaries  who 
conditions  are  considered  appropriate 
according  to  guidelines  that  will  be 
implemented  by  the  Director, 
OCHAMPUS,  or  a  designee. 

In  addition,  this  proposed  rule 
outlines  the  specific  requirements  for 
providers  who  wish  to  be  certified  as  a 
CHAMPUS  approved  organ  transplant 
center  including  requirements  for 
consortia  programs.  CHAMPUS 
recognizes  that  many  facilities 
performing  organ  transplantations 
(particularly  pediatric  hospitals)  are  not 
able  to  meet  CHAMPUS  standards  for 
certification  as  an  authorized  transplant 
center.  However,  CHAMPUS  will  allow 
facilities  not  able  to  meet  the  standards 
to  qualify  as  a  CHAMPUS  authorized 
transplant  center  when  they  belong  to  a 
consortium  program  whose  combined 
experience  and  survival  data  meet  the 
CHAMPUS  criteria  for  qualifying  as  a 
certified  CHAMPUS  organ  transplant 
center. 

The  specified  definitions  and 
procedures  outlined  in  the  rule  for 
facilities  to  use  in  calculating  survival 
rates  for  transplantation  use  a  simpler 
format  but  are  indential  to  those 
published  by  HCFA  (52  FR  10947.  April 
6,1987).    - 

At  this  time,  OCHAMPUS,  wishing  to 
protect  beneficiaries  from  incurring  out- 
of-pocket  expenses  as  a  residt  of 
noncovered  care  related  to  organ 
transplantation  and  to  ensure  the 
prudent  expenditure  of  public  funds,  is 
proposing  to  require  transplantation 
preauthorization  for  high  dose 
chemotherapy  and  stem  cell 
transplantation,  all  initial  and 
retransplanted  organs,  except  kidney 
and  cornea,  and  preauthorization  for  air 
ambulance  for  heart-lung  and  single  or 
double  lung  transplantation.  The 
preauthorization  requirement  will 
protect  both  the  beneficiary  and  the 
provider. 

Regulatory  Procedures 

OMB  has  determined  that  this  is  not 
a  significant  rule  as  defined  by 
Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


This  proposed  rule  will  not  involve 
any  significant  burden  on  OCHAMPUS 
beneficiaries  or  providers.  Based  on 
national  statistics  for  heart-lung,  single 
or  double  lung  and  combined  liver- 
kidney  transplantation,  it  is  estimated 
that  .005%  or  less  of  the  6  million 
CHAMPUS  user  population,  will  require 
a  heart-lung,  single  or  double  lung,  or  a 
combined  liver-lddney  transplantation. 
The  proposed  rule  will  broaden  the 
scope  of  CHAMPUS  benefits  while 
protecting  the  beneficiaries  and 
providers  from  incurring  additional 
costs. 

This  rule  represents  an  expansion  of 
benefits  under  the  CHAMPUS  program, 
resulting  in  facility  certification  of 
transplant  centers  and  narrative 
summaries  for  evaluation  and 
assessment  for  preauthorization  of 
transplantations.  These  transplant 
centers  are  accustomed  to  the  proposed 
reporting  requirements  and  would  not 
review  this  as  an  administrative 
intrusion.  Based  on  the  above  rationale, 
it  is  felt  that  proposed  reporting 
requirements  would  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Fart  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  19»-{AMENDED] 

1.  The  authority  citation  for  part  199 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.4  is  proposed  to  be 
amended  by  revising  paragraphs 
(d)(3)(v)(B),  (d)(3)(v)(D),  and  (e)(5)  and 
by  adding  paragraphs  (d)(3)(v)(E), 
(e)(l8)(i)(F),  (e)(18)(i)(G),  and  (e)(20)  to 
read  as  follows: 

§199.4    Basic  program  benefits. 

•        •        •        •        * 

(d)*  •  • 

(3)*   *   * 

(v)*   •   * 

(B)  Ambulance  service  cannot  be  used 
instead  of  taxi  service  and  is  not  payable 
when  the  patient's  condition  would 
have  permitted  use  of  regular  private 
transportation;  nor  is  it  payable  when 
transport  or  transfer  of  a  patient  is 
primarily  for  the  purpose  of  having  the 
patient  nearer  to  home,  family,  friends, 
or  personal  physician.  Except  as 
described  in  paragraph  (d)(3)(v)(A)  and 
(d)(3)(v)(E)  of  this  section  transport 


must  be  to  the  closest  appropriate 
facility  by  the  least  costly  means. 

***** 

(D)  Except  as  described  in  paragraph 
(d)(3)(v)(E)  of  this  section  ambulance 
service  by  other  than  land  vehicles 
(such  as  a  boat  or  airplane)  may  be 
considered  only  when  the  pickup  point 
is  inaccessible  by  a  land  vehicle,  or 
when  great  distance  or  other  obstacles 
are  involved  in  transporting  the  patient 
to  the  nearest  hospital  with  appropriate 
facilities  and  the  patient's  medical 
condition  warrants  speedy  admission  or 
is  such  that  transfer  by  other  means  is 
contraindicated. 

(E)  (/)  Advanced  life  support  air 
ambulance  and  certified  advanced  life 
support  attendant  are  covered  services 
for  heart-lung;  single  or  double  lung 
transplantation  candidates  and  may  be 
preauthorized  in  conjunction  with  the 
preauthorization  for  the  transplantation. 
Air  ambulance  transport  for  organ 
transplantation  candidates  other  than 
heart-lung;  single  or  double  lung 
transplantation  may  be  covered  if 
determined  to  be  medically  necessary. 

(;7)  Advanced  life  support  air 
ambulance  and  certified  advanced  life 
support  attendant  shall  be  reimbursed 
subject  to  standard  reimbursement 
methodologies. 
*        *        *        *     ,   * 

(e)*  *  * 

(5)  Organ  transplanation — (i)  General. 
(A)  CHAMPUS  may  cost-share 
medically  necessary  services  and 
supplies  related  to  organ  transplants  for: 

(1)  Evaluation  of  a  potential 
candidate's  suitability  for  organ 
transplant,  whether  or  not  the  patient  is 
ultimately  accepted  as  a  candidate  for 
transplant. 

(2)  Pre-  and  post-transplant  inpatient 
hospital  and  outpatient  services. 

(5)  Pre-  and  post-operative  services  of 
the  transplant  team. 

(4)  Blood  and  blood  products. 

(5)  FDA  approved 
immunosuppression  drugs  to  include 
off-label  uses  when  determined  to  be 
medically  necessary  and  generally 
accepted  practice  within  the  general 
medical  community,  (i.e.,  non- 
investigational). 

(6)  Complications  of  the  transplant 
procedure,  including  inpatient  care, 
management  of  infection  and  rejection 
episodes. 

(7)  Periodic  evaluation  and 
assessment  of  the  successfully 
transplanted  patient. 

(8)  The  donor  acquisition  team, 
including  the  costs  of  transportation  to 
the  location  of  the  donor  organ  and 
transportation  of  the  team  and  the 
donated  organ  to  the  location  of  the 
transplant  center. 


(9)  The  maintenance  of  the  viability  of 
the  donor  organ  after  all  existing  legal 
requirements  for  excision  of  the  donor 
organ  have  been  met. 

(B)  CHAMPUS  benefits  are  payable 
for  recipient  costs  when  the  recipient  of 
the  transplant  is  a  beneficiary,  whether 
or  not  the  donor  is  a  beneficiary. 

(C)  Donor  costs  are  payable  when: 

[1)  Both  the  donor  ana  recipient  are 
CHAMPUS  beneficiaries. 

(2)  The  donor  is  a  CHAMPUS 
beneficiary  but  the  recipient  is  not. 

(5)  The  donor  is  the  sponsor  and  the 
recipient  is  a  beneficiary.  (In  such  an 
event,  donor  costs  are  paid  as  a  part  of 
the  beneficiary  and  recipient  costs.) 

(4)  The  donor  is  neither  a  CHAMPUS 
beneficiary  nor  a  sponsor,  if  the 
recipient  is  a  CHAMPUS  beneficiary. 
(Again,  in  such  an  event,  donor  costs  are 
paid  as  a  part  of  the  beneficiary  and 
recipient  costs.) 

(D)  If  the  donor  is  not  a  beneficiary, 
CHAMPUS  benefits  for  donor  costs  are 
limited  to  those  directly  related  to  the 
transplant  procedure  itself  and  do  not 
include  any  medical  care  costs  related 
to  other  treatment  of  the  donor, 
including  complications. 

(E)  CHAMPUS  benefits  will  not  be 
allowed  for: 

(1)  Expenses  waived  by  the  transplant 
center. 

(2)  Services  and  supplies  not 
provided  in  accordance  with  applicable 
program  criteria. 

(3)  Administration  of  an  experimental 
or  investigational  immunosuppressant 
drug  that  is  not  FDA  approved. 

(4)  Pre-  or  post-transplant  nonmedical 
expenses. 

(5)  Transportation  of  an  organ  donor, 
(ii)  Preauthorization  requirements. 

The  Director,  OCHAMPUS,  or  a 
designee,  is  the  preauthorizing  authority 
for  stem  cell  transplantation  and  all 
initial  and  retransplanted  solid  organs, 
except  kidney  and  corneal. 
Preauthorization  approval  for  stem  cell, 
solid  organ  transplantations,  and 
transportation  by  air  ambulance  (for 
lung  or  heart-lung  transplantation 
patients)  shall  remain  in  effect  as  long 
as  the  beneficiary  continues  to  meet  the 
specific  transplant  criteria  set  forth 
herein,  or  until  the  approved  transplant 
occurs. 

(iii)  Kidney  transplantation.  (A)  With 
specific  reference  to  acquisition  costs 
for  kidneys,  each  hospital  that  performs 
kidney  transplantations  is  required  for 
Medicare  purposes  to  develop  for  each 
year  separate  standard  acquisition  costs 
for  kidneys  obtained  from  live  donors 
and  kidneys  obtained  from  cadavers. 
The  standard  acquisition  costs  for 
cadaver  kidneys  is  compiled  by  dividing 
the  total  cost  of  cadaver  kidneys 


acquired  by  the  number  of 
transplantations  using  cadaver  kidneys. 
The  standard  acquisition  cost  for 
kidneys  from  live  donors  is  compiled 
similarly  using  the  total  acquisition  cost 
of  kidneys  from  live  donors  and  the 
number  of  transplantations  using 
kidneys  from  live  donors.  All  recipients 
of  cadaver  kidneys  are  charged  the  same 
standard  cadaver  kidney  acquisition 
cost  and  all  recipients  of  kidneys  from 
live  donors  are  charged  the  same 
standard  live  donor  acquisition  cost. 
The  appropriate  hospital  standard 
kidney  acquisition  costs  (live  donor  or 
cadaver)  required  for  Medicare  in  every 
instance  must  be  used  as  the  acquisition 
cost  for  purposes  of  providing 
CHAMPUS  benefits. 

(B)  In  most  instances  for  costs  related 
to  kidney  transplantation.  Medicare  (not 
CHAMPUS)  benefits  will  be  applicable. 
If  a  CHAMPUS  beneficiary  participates 
as  a  kidney  donor  for  a  Medicare 
beneficiary.  Medicare  will  pay  for 
expenses  in  connection  with  the  kidney 
transplantation  to  include  all  reasonable 
preparatory,  operation  and 
postoperation  recovery  expenses 
associated  with  the  donation 
(postoperative  recovery  expenses  are 
limited  to  the  actual  period  of  recovery). 
(Refer  to  §  199.3(e)(3)(vi).  "Eligibility.") 

(iv)  Liver  transplantation. — {A) 
Patient  selection  criteria.  On  July  1, 
1983,  CHAMPUS  benefits  are  payable 
for  liver  transplantation  for  beneficiaries 
who: 

(J)  Are  suffering  from  an  irreversible 
liver  process;  and, 

(2)  Have  exhausted  more  conservative 
medical  and  surgical  treatments:  and, 

(3)  Are  approaching  the  terminal 
phase  of  their  illness  (e.g.,  death  is 
imminent,  irreversible  damage  to  the 
central  nervous  system  is  inevitable,  or 
the  quality  of  life  has  deteriorated  to 
unacceptable  levels),  and 

(4)  Are  considered  appropriate  for 
liver  transplantation  according  to 
guidelines  adopted  by  the  Director, 
OCHAMPUS. 

(B)  Contraindications.  CHAMPUS 
shall  not  provide  coverage  for  liver 
transplantation  when  any  of  the 
following  contraindications  exist; 

(7)  Significant  systemic  or 
multisystemic  disease  (other  than 
hepatic  failure)  which  limits  the 
possibility  of  full  recovery  and  may 
compromise  the  function  of  the  newly 
transplanted  organ. 

(2)  Active  alcohol  or  other  substance 
abuse. 

(3)  Malignancies  metastasized  to  or 
extending  beyond  the  margins  of  the 
liver;  or 

(4)  Life  threatening  or  uncontrollable 
abdominal  or  systemic  sepsis. 
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(v)  Combined  liver-kidney 
transplantation — (A)  Patient  selection 
criteria.  On  November  12, 1992, 
CHAMPUS  benefits  are  payable  for 
combined  liver-kidney  transplantation 
for  beneficiaries  who: 

(1)  Are  suffering  from  concomitant, 
irreversible  hepatic  and  renal  failure; 
and 

(2)  Have  exhausted  more  conservative 
medical  and  surgical  treatments  for 
hepatic  and  renal  failure;  and 

(3)  Have  plans  for  long-term 
adherence  to  a  disciplined  medical 
regimen  that  are  feasible  and  realistic; 
and 

(4)  Are  considered  appropriate  for 
combined  liver-kidney  transplantation 
according  to  guidelines  adopted  by  the 
Director.  OCHAMPUS. 

(B)  Contraindications.  CHAMPUS 
shall  not  provide  coverage  for  combined 
Uver-kidney  transplantation  when  any 
of  the  following  contraindications  exist: 

{!)  Significant  systemic  or 
multisystemic  disease  (other  than 
hepatorenal  failure]  which  limits  the 
possibility  of  full  recovery  and  may 
compromise  the  function  of  the  newly 
transplanted  organs. 

(2)  Active  alcohol  or  other  substance 
abuse. 

[3]  Mahgnancies  metastasized  to  or 
extending  beyond  the  margins  of  the 
liver  and/or  kidney. 

(4)  Life  threatening  or  uncontrollable 
abdominal  or  systemic  sepsis. 

(vi)  Heart  transplantation:  Patient 
selection  criteria.  On  November  7, 1986, 
CHAMPUS  benefits  are  payable  for 
heart  transplantation  for  beneficiaries 
who: 

(A)  Have  an  end-stage  cardiac  disease 
which  has  not  responded  to  or  no  longer 
responds  to  other  appropriate  medical 
and  surgical  therapies  which  might  be 
expected  to  yield  both  short-  and  long- 
term  (3  to  5  year)  survival  comparable 
to  that  of  heart  transplantation;  and 

(B)  Have  a  very  poor  prognosis  as  a 
resuh  of  poor  cardiac  functional  status 
(e.g.,  less  than  a  25  percent  likelihood 
of  survival  for  six  months);  and 

(C)  Have  plans  for  long-term 
adherence  to  a  disciplined  medical 
regimen  that  are  feasible  and  realistic. 

(D)  Are  considered  appropriate  for 
heart  transplantation  according  to 
guidelines  adopted  by  the  director, 
OCHAMPUS. 

(vii)  Heart-lung  and  lung 
transplantation:  Patient  selection 
criteria.  On  February  28, 1991, 
CHAMPUS  benefits  are  payable  for 
heart-lung  and  lung  transplantation  for 
beneficiaries  who: 

(A)  Have  irreversible,  progressively 
disabUng,  end-stage  pulmonary  or 
cardiopulmonary  disease  [iar  example. 


less  than  a  50  percent  likelihood  of 
survival  for  8  months).  Prognosis 
otherwise  must  be  good  for  both 
survival  and  rehabilitation. 

(B)  Have  tried  or  considered  all  other 
medical  and  siu^ical  therapies  that 
might  have  been  expected  to  yield  both 
short-  and  long-term  siuvival 
comparable  to  that  of  transplantation. 

(Cj  Have  a  reahstic  understanding  of 
the  range  of  clinical  outcomes  that  may 
be  encouintered. 

(D)  Have  plans  for  long-term 
adherence  to  a  discipUned  medical 
regimen  that  are  feasible  and  realistic. 

(E)  Are  considered  appropriate  for 
heart-lung  or  lung  transplantation 
according  to  guideUnes  adopted  by  the 
Director,  OCHAMPUS. 

(viii)  High  dose  chemotherapy  and 
stem  cell  transplantation.  CHAMPUS 
benefits  are  payable  for  beneficiaries 
whose  conditions  are  considered 
appropriate  for  high  dose  chemotherapy 
and  stem  cell  transplantation  according 
to  guidelines  adopted  by  the  Director, 
OCHAMPUS,  or  a  designee. 

(18)  *  *  * 

(i)*  *  * 

(F)  Heart  valve  surgery. 

(G)  Heart  or  Heart-lung 
Transplantation. 

*        *        *        *        * 

(20)  Pulmonary  rehabilitation. 
CHAMPUS  benefits  are  payable  for 
beneficiaries  whose  conditions  are 
considered  appropriate  for  pulmonary 
rehabihtation  according  to  guidelines 
adopted  by  the  Director.  OCHAMPUS, 
or  a  designee. 
***** 

3.  Section  199.6  is  proposed  to  be 
amended  by  revising  paragraph 
(b)(4)(ii),  by  removing  paragraph 
(b)(4)(iii);  and  redesignating  paragraphs 
(b)(4)(iv)  through  (b)(4)(xiv)  as  (b)(4)(iii) 
through  (b)(4)(xiii)  to  read  as  follows: 

§  1 99.6    Authorized  provldere. 

***** 

(b)*  *  * 
(4)*  *  . 

(ii)  Organ  transplant  centers — (A) 
Certification  requirements.  To  obtain 
CHAMPUS  approval  as  an  organ 
transplant  center,  the  center  must  have: 

(1)  An  active  solid  organ  transplant 
program. 

(2)  Participation  in  a  donor  organ 
procurement  program  and  network. 

(3)  An  interdisciplinary  team  to 
determine  the  suitability  of  candidates 
for  transplantation  on  an  equitable 
basis. 

(4]  An  anesthesia  team  that  is 
available  at  all  times. 

(5)  A  nursing  service  team  trained  in 
the  hemodynamic  support  of  the  patient 


and  in  managing  immimosuppressed 
patients. 

(6)  Pathology  and  immunology 
resources  that  are  available  for  studying 
and  reporting  the  pathological  responses 
to  transplantation. 

(7)  Evidence  that  the  center 
safeguards  the  rights  and  privacy  of 
patients. 

(8)  Continual  compliance  with  State 
transplantation  laws  and  regulations,  if 
any. 

(9)  Legal  counsel  famihar  with 
transplantation  laws  and  regulations. 

(B)  Administrative  requirement.  A 
CHAMPUS  authorized  organ  transplant 
center  must  provide  a  written  statement 
to  the  certifying  authority  agreeing  to 
the  following  administrative 
requirements: 

(1)  Bill  for  all  services  and  supplies 
related  to  the  organ  transplantation 
performed  by  its  staff  and  bill  for 
services  rendered  by  the  donor  hospital 
after  all  existing  legal  requirements  for 
excision  of  the  donor  organ  are  met. 

[2]  Bill  all  donor  services  in  the  name 
of  the  CHAMPUS  patient. 

(C)  Reporting  requirements.  The 
transplant  center  must  report  to  the 
certifying  authority  any  decrease  in 
actuarial  survival  rates  below  the 
actuarial  survival  rate  established  by 
CHAMPUS  for  initial  facility 
certification. 

(D)  LjVer  transplant  centers. 
CHAMPUS  shall  provide  coverage  for 
liver  transplantation  procedures 
performed  only  by  experienced 
transplant  siu^eons  at  centers 
complying  with  the  provisions  in 
paragraph  (b)(4)(ii)(A)  of  this  section. 
The  transplant  center  must: 

[1)  Have  board  eligible  or  board 
certified  physicians  and  other  experts  in 
the  fields  of  hepatology,  pediatrics, 
infectious  disease,  nephrology  with 
dialysis  capability,  pulmonary  medicine 
with  respiratory  therapy  support, 
pathology,  immimology,  and 
anesthesiology  to  complement  a 
qualified  transplant  team. 

[2]  Have  a  transplant  surgeon  that  is 
specifically  trained  for  liver  grafting 
who  can  assemble  and  train  a  team  to 
function  successfully  whenever  a  donor 
liver  is  available. 

(3)  Have  at  least  a  70  percent  one  year 
actuarial  survival  rate  for  10  cases  as 
calculated  using  the  Kaplan-Meier 
product  limit  method.  At  least  a  70 
percent  one  year  actuarial  survival  rate 
for  all  subsequent  liver  transplants  must 
be  maintained  for  continued  CHAMPUS 
approval. 

(E)  Heart  transplant  centers. 
CHAMPUS  shall  provide  coverage  for 
heart  transplantation  procedures 
performed  only  by  experienced 


transplant  procedures  performed  only 
by  experienced  transplant  surgeons  at 
centers  complying  with  provisions  in 
paragraph  (b)(4)(ii)(A)  of  this  section. 
The  transplant  center  must: 

[1]  Have  experts  in  the  fields  of 
cardiology,  cardiovascular  surgery, 
anesthesiology,  immunology,  infectious 
disease,  nursing,  social  services,  and 
organ  procurement  to  complement  the 
transplant  team. 

(2)  Have  an  active  cardiovascular 
medical  and  surgical  program  as 
evidenced  by  a  minimum  of  500  cardiac 
catheterization  and  coronary 
arteriograms  and  250  open  heart 
procedures  per  year. 

(J)  Have  an  estabUshed  heart 
transplant  program  with  documented 
evidence  of  12  or  more  heart  transplants 
in  each  of  the  three  consecutive 
preceding  12-month  periods  prior  to  the 
date  of  application  (a  total  of  36  or  more 
heart  transplant  procedures). 

(4)  Demonstrate  actuarial  survival 
rates  of  73  percent  for  one  year  and  65 
percent  for  two  years  for  patients  who 
have  had  heart  transplants  since  January 
1, 1982  at  that  facility.  The  Kaplan- 
Meier  product  limit  method  shall  be 
used  to  calculate  actuarial  survival. 

(5)  CHAMPUS  approval  will  lapse  if 
either  the  number  of  heart  transplants 
falls  below  8  in  12  months  or  if  the  one- 
year  actuarial  survival  rate  falls  below 
60  percent  for  a  consecutive  24-month 
period. 

(F)  Lung  transplant.  This  policy 
applies  only  to  those  centers  seeking 
CHAMPUS  certification  for  lung 
transplantation  only.  Centers  seeking 
CHAMPUS  certification  as  heart-lung 
transplant  centers  must  meet  additional 
requirements  outlined  in  paragraph 
(b)(4)(ii)(H)  of  tills  section. 

(1)  CHAMPUS  shall  provide  coverage 
for  lung  transplant  procedures 
performed  only  be  experienced 
transplant  surgeons  at  centers 
complying  with  the  provisions  outlined 
in  paragraph  (b)(4)(ii)(A)  of  this  section, 
and  meeting  the  following  criteria: 

[2)  The  center  must  have: 

(i)  Experts  in  the  fields  of  cardiology, 
cardiovascular  surgery,  pulmonary 
disease,  anesthesiology,  immunology, 
infectious  disease,  nursing,  social 
services,  and  organ  procurement  to 
complement  the  transplant  team. 

(ii)  Performed  lung  (single  and/or 
double)  transplantation  in  at  least  10 
patients  within  the  12  months  prior  to 
application  and  in  at  least  an  additional 
10  patients  prior  thereto. 

[Hi)  Demonstrated  Kaplan-Meier 
actuarial  survival  rates  of  no  less  than 
65  percent  at  one-year  post-transplant 
for  patients  who  have  undergone  a  lung 


transplantation  at  the  center  since 
January  1, 1987. 

(G)  Heart-Lung  and  lung  transplant. 
CHAMPUS  shall  provide  coverage  for 
heart-lung  transplantation  procedures 
performed  only  by  experienced 
transplant  surgeons  at  centers 
complying  with  the  provisions  outlined 
in  paragraph  (b)(4)(ii)(A)  of  this  section, 
and  meeting  the  following  criteria: 

(1)  The  institutional  ana  team 
experience  shall  be  based  upon  all  lung 
and  heart-lung  transplantations 
performed  since  January  1, 1987,  both 
for  transplant  experience  and  actuarial 
survival  rates. 

(2)  To  be  accepted  for  lung 
transplantation  (single  and/or  double), 
an  institution  and  team  must  have: 

(/)  Performed  lung  and/or  heart-lung 
transplantation  in  at  least  10  patients 
within  the  12  months  prior  to 
application  and  in  at  least  an  additional 
10  patients  prior  thereto,  and 

Ui)  Achieved  a  documented  Kaplan- 
Meier  actuarial  survival  rate  of  no  less 
than  65  percent  dt  one-year. 

[Hi]  Fulfilled  existing  faciHty 
certification  criteria  for  heart 
transplantation  (either  Medicare  or 
CHAMPUS);  or  fulfilled  the  CHAMPUS 
facility  certification  criteria  for  facilities 
applying  only  for  lung  transplantation 
as  outlined  in  paragraph  (b)(4)(ii)(G)  of 
this  section. 

(3)  To  be  accepted  for  heart-lung 
transplantation,  an  institution  and  team 
must  fulfill  tiie  CHAMPUS  facility 
certification  criteria  for  lung 
transplantation  and  the  existing  facility 
certification  criteria  (either  Medicare  of 
CHAMPUS)  for  heart  transplantation. 

[H)  Calculation  of  survival  rates  for 
transplantation.  Each  facility  seeking 
CHAMPUS  certification  as  a  transplant 
center  must  calculate  survival  rates 
using  the  Kaplan-Meier  (product-limit) 
technique  utilizing  the  definitions  and 
rules  below.  Each  applicant  facility 
must  identify  its  Kaplan-Meier  actuarial 
survival  percentage  at  one  year.  Heart 
transplant  facilities  must  also  identify 
its  Kaplan-Meier  actuarial  survival 
percentage  at  two  year  point.  Each 
applicant  facility  must  also  submit 
calculations  to  support  the  reported 
actuarial  survival  percentage. 

(1)  Each  applicant  facility  will  report 
all  transplantation  experience  from  its 
inception  at  the  facility,  unless  this 
section  otherwise  prescribes  a  starting 
date  for  the  reporting  of  specific 
transplantation  experience. 

[2)  CHAMPUS  recognizes  the  team 
experience  gained  in  retransplantation. 
Therefore,  retransplantation  experience 
must  be  reported  and  calculated  in  the 
same  manner  as  first  transplantation 
experience. 


(3)  All  experience  and  survival  rates 
must  be  reported  as  of  a  point  in  time 
that  is  no  more  than  90  days  prior  to  the 
submission  of  the  application  for 
CHAMPUS  certification.  That  date  is 
referred  to  as  the  fiducial  date. 

(4)  Calculations  assume  survival  only 
to  (and  censoring  on)  the  date  of  last 
ascertained  survival. 

(5)  Patients  who  are  not  thought  to  be 
dead  are  considered  "lost  to  follow-up" 
if  they  were: 

(/)  Operated  more  than  120  days 
before  the  fiducial  date,  but  have  no 
ascertained  survival  within  60  days  of 
the  fiducial  date;  or 

[ii]  Operated  from  61  to  120  days 
before  the  fiducial  date,  but  ascertained 
survival  is  less  than  60  days  from  date 
of  transplantation;  or 

[Hi)  Operated  within  60  days  of  the 
fiducial  date,  but  not  ascertained  to 
have  survived  as  of  the  fiducial  date. 

(6)  Survival  must  be  calculated  with 
the  assumption  that  each  patient  in  the 
"lost  to  follow-up"  category  died  on  or 
one  day  after  the  date  of  last  ascertained 
survival. 

(7)  Clearly  defined  and  well  justified 
secondary  or  alternate  treatment  of  "lost 
to  follow-up"  may  also  be  submitted, 
but  primary  attention  will  be  given  to 
the  results  using  definitions  and 
procedures  specified  above. 

(8)  Facilities  seeking  certification  for 
lung  and/or  heart-lung  transplantation 
must  report  all  lung  and  heart-lung 
transplantation  experience  beginning 
January  1, 1987.  When  facility 
experience  is  reported  and  the  actuarial 
survival  is  calculated,  lung  and  heart- 
lung  transplantation  experience  must  be 
combined  to  arrive  at  a  single  one  year 
survival  (>ercentage. 

(I)  Combined  liver-kidney  transplants. 
If  the  facility  is  authorized  as  a 
CHAMPUS  (or  Medicare)  approved  liver 
transplant  center  as  outlined  in 
paragraphs  (b)(4)(ii)(B)  and  (b)(4)(ii)(E) 
of  this  section,  the  facility  may  be 
considered  to  be  a  CHAMPUS  approved 
center  to  perform  combined  liver-kidney 
transplantations. 

(J)  Organ  transplant  consortia. 
CHAMPUS  shall  approve  individual 
organ  transplant  centers  which  meet  the 
above  provisions  in  paragraph 
(b)(4)(ii)(B)  of  this  section,  and  would 
otherwise  qualify  as  a  CHAMPUS- 
authorized  transplant  center  by: 

[1)  Using  the  combined  experience 
and  actuarial  survival  data  of  a 
consortium  of  which  a  single  transplant 
team  rotates  among  member  hospitals 
for  purposes  of  meeting  the  certification 
requirements  outlined  in  paragraphs 
(b)(4)(ii)fE),  (b)(4)(ii)(F).  (b)(4)(ii)(G), 
(b)(4)(ii)(H),  and  (b)(4)(ii)(I)  of  Uiis 
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section,  for  liver,  heart,  lung,  heart-lung 
and  combined  liver-kidney  when. 

[i]  The  hospitals  are  under  common 
control  or  have  a  formal  affiliation 
arrangement  with  each  other  under  the 
auspices  of  an  organization  such  as  a 
university  or  a  legally-constituted 
medical  research  institute; 

(ji)  The  hospitals  share  resources  by 
using  the  same  personnel  or  services  in 
their  transplant  programs.  The 
individual  physician  members  of  the 
transplant  team  practice  in  all  of  the 
hospitals; 

[Hi)  The  same  organ  procurement 
organization,  immunology,  and  tissue 
typing  services  are  used  by  all  the 
hospitals;  and 

[iv]  The  hospital  submits  its 
individual  and  combined  experience 
and  survival  data  to  the  CHAMPUS 
authorizing  authority,  and 

(v)  If  one  of  the  hospitals  is  a  pediatric 
transplant  program,  in  addition  to  the 
requirements  previously  listed  the 
following  apply; 

[A)  Although  pediatric  surgeons  and 
pathologists  are  not  required  to  practice 
in  the  adult  hospital  and  vice  versa,  it 
can  be  documented  that  they  otherwise 
function  as  members  of  the  transplant 
team. 

(B)  The  facihty  must  have  other  solid 
organ  transplant  program(s)  that  meet 
CHAMPUS  criteria  for  certification 
based  on  aciuarial  survival  rates  and 
experience. 

(Q  The  surgeon  responsible  for  the 
transplant  is  commonly  involved  in  the 
type  of  surgery  (i.e.,  related  to 
hepatology.  cardiology  and  pulmonary 
medicine)  with  children  of  the  age  and 
size  in  whom  the  transplant  is  being 
performed,  and 

[D]  If  the  program  involves  heart 
transplant,  the  facility  must  have  an 
active  pediatric  cardiovascular  medical 
and  surgical  program  with  a  minimum 
of  150  cardiac  catheterizations 
performed  per  year  on  patients  in  the 
pediatric  range.  A  surgical  case  load  of 
200  operations  per  year  should  be 
performed  in  combined  adult  and 
pediatric  programs:  Of  these,  at  least 
100  operation  per  year  (three  of  four 
should  use  extracorporeal  circulation) 
should  be  on  pediatric  patients.  In 
programs  serving  only  a  pediatric 
population,  at  least  100  cardiac  surgical 
procedures  (three  of  four  should  use 
extracorporeal  circulation]  should  be 
performed  per  year. 
***** 

4.  Section  199.7  is  proposed  to  be 
amended  by  revising  paragraph  (f)(l)(ii) 
to  read  as  follows: 


§  199.7    Claims  submission,  review,  and 
paymenL 

***** 

(0*  *  * 

(1)  •  *  • 

(ii)  Time  limit  on  preauthorization. 
Approved  preauthorizations  are  valid 
for  specific  periods  of  time,  appropriate 
for  the  circumstances  presented  and 
specified  at  the  time  the 
preauthorization  is  approved.  In 
general,  preauthorizations  are  valid  for 
30  days.  If  the  preauthorized  service  or 
supplies  are  not  obtained  or  commenced 
within  the  specified  time  limit,  a  new 
preauthorization  is  required  before 
benefits  may  be  extended.  Special  rules 
apply  for  organ,  stem  cell 
transplantation,  and  air  ambulance  (in 
conjunction  with  lung  or  heart-lung 
transplantation  preauthorizations)  (refer 
to  §  199.4(e)(5)(ii)). 
***** 

5.  Section  199.15  is  proposed  to  be 
amended  by  revising  paragraph 
(b)(4)(ii)(C)  to  read  as  follows: 

§199.15    Quality  and  utilization  review  peer 
review  organization  program. 

***** 

(b)*  •  * 

(4)  •   •  * 

(ii)*   *   * 

(C)  An  approved  preauthorization 
shall  state  the  number  of  days, 
appropriate  for  the  type  of  care 
involved,  for  which  it  is  valid.  In 
general,  preauthorizations  will  be  valid 
for  30  days.  If  the  services  or  supplies 
are  not  obtained  within  the  number  of 
days  specified,  a  new  preauthorization 
request  is  required.  Special  rules  apply 
for  organ,  stem  cell  transplantation,  and 
air  ambulance  (in  conjunction  with  lung 
or  heart-lung  transplantation 
preauthorizations  (refer  to 
§199.4(e)(5)(ii)). 
***** 

Dated:  March  13, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPartIS 

RIN  1018-AD21 

Marine  Mamnrtals;  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  hereby  proposes  to  extend  for 
an  additional  42  months  through 
December  15. 1998.  the  effectiveness  of 
the  final  regulations  that  authorize  and 
govern  the  incidental,  unintentional 
take  of  small  numbers  of  polar  bear  and 
walrus  during  year-round  oil  and  gas 
industry  operations  (exploration, 
development,  and  production)  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  May  16, 1995. 
ADDRESSES:  Written  comments  should 
be  submitted  by  mail  to  Supervisor, 
Office  of  Marine  Mammals 
Management,  Fish  and  Wildlife  Service, 
1011  E.  Tudor  Road,  Anchorage,  AK 
99503.  Comments  may  also  be  hand 
delivered  to  the  same  address  during 
normal  working  hours  of  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  or  sent  by 
FAX  to  907/786-3816.  Comments  and 
materials  received  in  response  to  this 
proposed  action  will  be  available  for 
public  inspection  at  this  address  during 
the  normal  working  hours  identified 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  McGillivary,  Supervisor,  Office  of 
Marine  Mammals  Management,  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  AK  99503,  907/78&- 
3800,  or  Jeff  Horwath,  in  the  Service's 
Division  of  Fish  and  Wildlife 
Management  Assistance,  Arlington, 
Virginia,  at  703/358-1718. 
SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  section  101(a)(5)(A)  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  the  taking  of 
small  numbers  of  marine  mammals  may 
be  allowed  incidental  to  specified 
activities  other  than  commercial  fishing 
if  the  Director  of  the  Service  finds, 
based  on  the  best  available  scientific 
evidence  available,  that  the  cumulative 
total  of  such  taking  over  a  5-year  period 
will  have  a  negligible  effect  on  these 
species  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives.  If 
these  findings  are  made,  the  Service  is 
required  to  establish  specific  regulations 
for  the  activity  that  set  forth: 
Permissible  methods  of  taking;  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  their  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses;  and  requirements  for 
monitoring  and  reporting. 

On  December  17,  1991,  BP 
Exploration  (Alaska),  Inc.,  for  itself  and 
on  behalf  of  14  other  energy  related 
entities  (hereafter  collectively  referred 
to  as  "Industry")  petitioned  the  Service 


to  promulgate  regulations  pursuant  to 
section  101(a)(5)  of  the  MMPA.  A 
proposed  rule  was  published  by  the 
Service  on  December  30, 1992  (57  FR 
62283),  with  a  75-day  comment  period 
that  expired  on  March  15,  1993. 

The  proposed  rule  announced  that  the 
Service  has  prepared  a  draft 
Environmental  Assessment  in 
conjimction  with  the  rulemaking  action; 
and  that  when  a  final  decision  was 
made  on  the  Industry  apphcations  for 
incidental  take  authority,  the  Service 
would  decide  whether  this  was  a  major 
Federal  action  significantly  aff^ecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  Subsequent  to  the 
close  of  the  proposed  rule's  comment 
period,  the  Service  concluded  in  a 
Finding  of  No  Significant  Impact 
(FONSI)  that  this  was  not  a  major 
Federal  action  under  the  NEPA  and 
preparation  of  an  Environmental  Impact 
Statement  was  not  required. 

Subsequently,  on  November  16, 1993, 
the  Service  published  in  the  Federal 
Register  final  regulations  effective 
December  16, 1993,  to  authorize  and 
govern  the  incidental,  unintentional 
take  of  small  numbers  of  polar  bears  and 
walrus  during  Industry  operations 
(exploration,  development,  and 
production)  year-round  in  the  Beaufort 
Sea  and  adjacent  coast  of  Alaska.  The 
Service  concluded  in  that  final  rule, 
based  on  the  best  scientific  evidence 
available,  that  the  cumulative  total  of 
such  taking  by  Industry  over  a  5-year 
period  would  have  a  negligible  effect  on 
these  species  and  would  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives. 

However,  although  the  MMPA 
authorizes  regulations  to  be  issued  for 
periods  of  up  to  five  years,  the  Service's 
final  regulations  are  initially  effective 
only  for  an  18-month  period  through 
June  16. 1995.  as  a  result  of  additional 
provisions  in  the  final  regulations.  The 
provisions  stipulate  that  extension  of 
the  final  regulations  for  an  additional  42 
months  for  the  full  5-year  term 
authorized  by  the  MMPA  (through 
December  15,  1998)  is  contingent  upon 
the  following:  (1)  Within  a  period  of  18 
months  from  the  effective  date  of  this 
rulemaking,  the  Service  must  develop 
and  begin  implementing  a  Polar  Bear 
Habitat  Conservation  Strategy  (Strategy), 
pursuant  to  the  management  planning 
process  in  Section  115  of  the  MMPA, 
and  in  furtherance  of  the  goals  of  Article 
II  of  the  1973  international  Agreement 
on  the  Conservation  of  Polar  Bears  (1973 
Agreement);  (2)  the  identification  and 
designation  of  special  considerations  or 


closures  of  any  polar  bear  habitat 
components  to  be  further  protected;  (3) 
public  notice  and  comment  on  those 
considerations  or  closures;  (4) 
affirmative  findings  of  the  Secretary  of 
the  Ulterior;  and  (5)  public  notice  and 
comment  on  the  Secretary's  intention  to 
extend  the  term  of  the  incidental  take 
regulations  for  a  period  not  to  exceed  a 
total  of  5  years. 

The  final  rule  explained  the 
additional  requirement  to  develop  a 
Strategy  as  follows: 

In  addition  to  its  responsibilities  under  the 
[MMPA],  the  Department  of  the  Interior  has 
further  responsibilities  under  the  1973 
multilateral  Polar  Bear  Agreement. 
Specifically,  Article  II  of  this  Agreement 
requires  that: 

Each  Contracting  Party  shall  take 
appropriate  action  to  protect  the  ecosystems 
of  which  pK)lar  bears  are  a  part,  with  special 
attention  to  habitat  components  such  as 
denning  and  feeding  sites  and  migration 
patterns  •  •  * 

In  comport  with,  and  to  meet  more  fiilly 
the  intent  of  the  Agreement,  under  this  final 
rulemaking,  within  18  months  of  its  effective 
date,  the  Service  has  heen  directed  by  the 
Secretary  of  the  Interior  to  develop  and  begin 
implementing  a  strategy  for  the  identification 
and  protection  of  important  polar  bear 
habitats.  Development  of  such  strategy  will 
be  done  as  part  of  the  Service's  management 
plan  process  pursuant  to  Section  115  of  the 
(MMPA),  and  in  cooperation  with  signatories 
to  the  Polar  Bear  Agreement,  the  Department 
of  State,  the  State  of  Alaska,  Alaskan  Natives, 
Industry,  conservation  organizations,  and 
academia. 

As  required  by  the  final  Beaufort  Sea 
incidental  take  regulations,  the  Service 
has  developed  a  draft  Strategy, 
published  public  notice  of  its 
availability  in  the  Federal  Register  (60 
FR  10868),  and  is  seeking  review  and 
comment  on  it.  It  was  developed  with 
the  involvement  and  input  of  Alaska 
Natives,  Industry,  the  National 
Biological  Service.  State  of  Alaska, 
conservation  organizations,  academia. 
and  others,  and  it  includes  Native 
traditional  knowledge  on  polar  bear 
behavior  and  habitat  use. 

The  draft  Strategy  identifies  and 
designates  important  polar  bear  feeding 
and  denning  areas  and  proposes 
"hieasures  for  enhanced  consideration  of 
these  areas  from  oil  and  gas  exploration, 
development,  and  production.  It  also 
proposes  additional  measures  for  polar 
bear  habitat  protection  in  furtherance  of 
the  goals  of  the  1973  multilateral  Polar 
Bear  Agreement.  These  measures  consist 
of  a  proposed  Native  Village 
Communication  Plan,  creation  and 
support  of  a  Polar  Bear  Advisory 
Council,  and  development  of 
International  Conservation  Initiatives. 
The  draft  Strategy  also  identifies 


research  needs  related  to  habitat  use  and 
relative  importance  of  habitat  types,  and 
effects  of  contaminants  and  industrial 
activities  on  polar  bears. 

For  the  reasons  set  out  in  this  notice 
and  in  the  final  Beaufort  Sea  rule 
published  on  November  16, 1993,  the 
Service  hereby  proposes  to  extend  the 
effectiveness  of  the  regulations  in  50 
CFR  part  18,  subpart  J  (Taking  of  Marine 
Mammals  Incidental  to  Oil  and  Gas 
Exploration,  Development,  and 
Production  Activities  in  the  Beaufort 
Sea  and  Adjacent  Northern  Coast  of 
Alaska)  for  the  full  5-year  term 
authorized  by  the  MMPA.  Thus  the 
regulations  currently  in  effect  from 
December  16,  1993,  through  June  16, 
1995,  would  not  expire  but  rather  would 
be  extended  through  December  15, 
1998.  This  proposal  to  extend  the  final 
Beaufort  Sea  regulations  is  made  on  the 
basis  that  the  Service's  draft  Strategy,  if 
adopted,  is  in  keeping  with  the 
stipulations  in  those  final  regulations.  If 
the  provisions  of  the  draft  Strategy  are 
adopted,  and  its  implementation  is 
initiated,  the  Service  will  have  met  the 
requirements  of  the  Beaufort  Sea 
regulations;  a  final  rule  would  be  issued 
subsequent  to  the  close  of  the  comment 
period  associated  with  the  draft 
Strategy,  and  this  proposed  rule's  public 
comment  period. 

Required  Determinations 

During  the  rulemaking  process  to 
develop  Beaufort  Sea  regulations,  the 
Service  prepared  an  Environmental 
Assessment  with  FONSI  on  Industry's 
proposed  actions.  The  rule  was  also 
reviewed  under  Executive  Order  12866. 
Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  it  was  also 
determined  the  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Furthermore,  the  final  rule  was  not 
expected  to  have  a  potential  takings 
implication  under  Executive  Order 
12630  because  it  authorized  incidental, 
but  not  intentional,  take  of  polar  bear 
and  walrus  by  Industry  and  thereby 
exempts  them  from  civil  and  criminal 
liability.  The  rule  also  did  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612.  The  above  identified 
required  determinations  associated  with 
the  Service's  original  rulemaking 
process  associated  with  the  Beaufort  Sea 
are  still  valid  for  this  proposed  rule. 

The  collections  of  information 
associated  with  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.)  and  assigned  clearance 
number  1018-0070. 

List  of  Subjects  in  50  CFR  part  18 

Administrative  practice  and 
procedure,  Imports,  Indians,  Marine 
mammals.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  part  18,  subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  18-MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  18  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Section  18.122  of  Subpart  J  is 
proposed  to  be  revised  to  read  as 
follows: 

fi  18.122    Effective  dates. 

Regulations  in  this  subpart,  originally 
effective  for  an  18-month  period  from 
December  16, 1993,  through  June  16, 
1995,  will  continue  in  effect  for  an 
additional  42  month  period  through 
December  15, 1998,  for  oil  and  gas 
exploration,  development,  and 
production  activities. 

Dated:  March  10. 1995. 
George  T.  Framplon,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  95-6593  Filed  3-1&-95;  8:45  am] 

BIUJNO  CODE  4aiO-66-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12  Month  Finding  for  a 
Petition  to  List  the  Anadromous 
Atlantic  Salmon  (Salmo  Salar) 
Populations  in  the  United  States  as 
Endangered  or  Threatened 

AGENCIES:  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  and  Fish  and  Wildlife 
Service,  Interior. 
ACTION:  Notice  of  petition  finding. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS), 


collectively  the  Services,  announce  a 
12-month  finding  on  a  petition  to  list 
the  Atlantic  salmon  (Salmo  salar) 
throughout  its  range  in  the  United  States 
as  an  endangered  species  pursuant  to 
the  Endangered  Species  Act  of  1973 
(Act).  A  Biological  Review  Team 
(Team),  comprising  staff  hx)m  both 
NMFS  and  FWS,  have  compiled  and 
analyzed  available  data,  and  prepared  a 
"Status  Review  for  Anadromous 
Atlantic  Salmon  in  the  United  States." 
The  Services  have  determined  that 
available  biological  evidence  indicates 
that  the  species  described  in  the  petition 
does  not  meet  the  deHnition  of 
"species"  under  the  Endangered  Species 
Act.  Consequently,  the  Services 
conclude  that  the  petitioned  action  to 
list  Atlantic  salmon  throughout  its 
historic  United  States  range  is  not 
warranted. 

DATES:  The  finding  made  in  this 
document  was  made  on  March  10, 1995. 
ADDRESSES:  Comments  or  questions 
concerning  this  petition  finding  should 
be  sent  to  the  Chief,  Division  of 
Endangered  Species,  FWS,  300  Westgate 
Center  Drive,  Hadley,  Massachusetts 
01035,  or  the  Chief,  Habitat  and 
Protected  Resources  Division,  NMFS,  1 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930.  The  petition 
fmding  and  supporting  data  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  addresses  and  at 
FWS,  1033  South  Main  Street,  Old 
Town,  Maine  04468  (207-827-5938). 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nickerson,  Chief,  Division  of 
Endangered  Species,  at  the  Hadley, 
Massachusetts  address  (413-253-8615) 
or  Mary  Colligan,  Marine  Habitat 
Specialist,  at  the  Gloucester, 
Massachusetts  address  (508-281-9116). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Act  requires 
that  for  any  petition  to  revise  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted,  the  FWS  or  the 
NMFS,  as  appropriate,  must  undertake  a 
review  of  the  species  in  question  and 
make  a  hnding  within  12  months  of  the 
receipt  of  the  petition  on  whether  the 
petitioned  action  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals  of  higher 
priority.  Section  4(b)(3)(C)  requires  that 
petitions  for  which  the  requested  action 
is  found  to  be  "warranted  but 
precluded"  should  be  treated  as  though 


resubmitted  on  the  date  of  such  finding, 
i.e.,  requiring  a  subsequent  finding  to  be 
made  within  12  months. 

In  October  and  November,  1993,  the 
Services  received  a  petition  from 
RESTORE:  the  North  Woods, 
Biodiversity  Legal  Foundation  and 
Jeffrey  Elliot  to  list  naturally  spawning 
anadromous  Atlantic  salmon  [Salmo 
salar)  throughout  its  known  historic 
range  in  the  conterminous  United  ' 
States,  and  to  designate  critical  habitat. 
The  petitioners  presented  current  and 
historical  information  on  Atlantic 
salmon  populations,  identified  possible 
threats  including  commercial  and  sport 
fishing,  pollution,  barriers,  land  use 
practices,  genetic  disruption  and  others, 
and  cited  numerous  scientific  articles  to 
support  the  petition. 

Tne  Services  published  a  notice  of 
finding  on  January  20,  1994  (59  FR 
3067-3068),  stating  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  The  Services  also 
announced  their  intention  to  conduct  a 
status  review  and  solicited  information 
from  interested  parties.  To  formalize  the 
cooperative  approach  between  NMFS 
and  FWS  in  response  to  this  petition,  a 
Memorandum  of  Agreement  was  signed 
on  March  14, 1994,  by  the  regional 
directors  of  the  respective  agencies.  A 
Biological  Review  Team  (Team), 
comprising  staff  from  the  Services,  has 
compiled  and  analyzed  available  data. 
The  Team  prepared  a  report  entitled 
"Status  Review  for  Anadromous 
Atlantic  Salmon  in  the  United  States, 
January  1995"  which  provides  detailed 
information,  discussion  and  references. 
This  report  is  summarized  below  and  is 
available  upon  request  (see  ADDRESSES). 

Life  History 

Anadromous  Atlantic  salmon  have  a 
relatively  complex  life  history  that 
extends  from  spawning  and  juvenile 
rearing  in  freshwater  rivers  to  extensive 
feeding  migration  in  the  high  seas.  As  a 
result,  Atlantic  salmon  have  several 
distinct  phases  in  their  life  history  that 
are  identified  by  specific  behavioral  and 
physiological  changes.  Adult  Atlantic 
salmon  ascend  the  rivers  of  New 
England  beginning  in  spring,  a 
migration  that  peaks  in  June  and 
continues  into  fall.  Spavming  occurs  in 
late  October  through  November.  Good 
spawning  habitat  has  a  gravel  substrate 
and  adequate  water  circulation  to  keep 
eggs  well  oxygenated.  Female 
anadromous  Atlantic  salmon  produce 
between  1 ,500  and  1 ,800  eggs  per 
kilogram  (2.2  pounds)  of  body  weight; 
on  average  each  female  Maine  Atlantic 
salmon  produces  7,200  eggs.  Eggs  hatch 
in  late  March  or  April  and  the  resulting 
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alevin  remain  in  the  redd  for  about  6 
weeks  and  are  nourished  by  their  yolk 
sac.  When  alevin  emerge  from  the  gravel 
about  mid-May  and  begin  feeding,  they 
are  referred  to  as  fry.  Fry  become  pan- 
as  vertical  bars  become  visible  on  the 
sides  of  their  bodies.  In  spring,  when 
the  parr  are  2  or  3  years  of  age  and  12.5 
centimeters  (cm)  to  15  cm  (5  to  6  inches 
(in.))  long,  they  imdergo  smoltification, 
a  process  where  morphological  and 
physiological  changes  prepare  the  smolt 
for  the  transition  from  fresh  to  salt 
water.  Most  smolts  in  New  England 
migrate  to  sea  in  May  and  begin  their 
ocean  feeding  migration. 

The  marine  life  history  of  Atlantic 
salmon  of  U.S.  origin  is  not  as  well 
understood  as  the  freshwater  piikse. 
Scientists  have  discovered  correlations 
between  natural  mortality  in  the  marine 
environment  and  abiotic  factors, 
particularly  sea  surface  temperatiue. 
Atlantic  salmon  of  U.S.  origin  are  highly 
migratory,  undertaking  long  marine 
migrations  from  the  mouth  of  U.S.  rivers 
to  the  northwest  Atlantic  Ocean  where 
they  are  distributed  seasonally  over 
much  of  the  region.  Upon  entry  into  the 
nearshore  waters  of  Canada,  the  U.S. 
post-smolts  become  part  of  a  mixture  of 
stocks  of  Atlantic  salmon  from  various 
North  American  streams.  Data  from 
commercial  harvest  indicate  that  post- 
smolts  overwinter  in  the  southern 
Labrador  Sea  and  in  the  Bay  of  Fundy., 
Direct  sampling  during  the  winter 
months  is  needed  to  better  understand 
post-smolt  Atlantic  salmon  distribution 
in  the  North  Atlantic.  Most  Atlantic 
salmon  of  U.S.  origin  spend  two  winters 
in  the  ocean  before  returning  to  fresh 
water  for  spawning.  Those  that  return 
after  only  1  year  at  sea  are  called  grilse. 

Consideration  as  a  "Species"  Under  the 
Act 

The  Act  defines  species  as  "any 
species  of  fish  or  wildlife  or  plants,  and 
any  distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife  that 
interbreeds  when  mature."  This 
definition  allows  for  the  recognition  of 
distinct  population  segments  (DPSs)  at 
levels  below  taxonomically  recognized 
species  or  subspecies.  Guidance  on 
defining  a  DPS  of  a  species  under  the 
Act  has  been  provided  by  NMFS' 
"Policy  on  Applying  the  Definition  of 
Species  under  the  Endangered  Species 
Act  to  Pacific  Salmon"  (56  FR  58612, 
November  20,  1991).  This  Policy  states 
that  a  Pacific  salmon  population  will  be 
considered  distinct,  and  therefore  a 
species  under  the  Act,  if  it  represents  an 
evolutionarily  significant  unit  (ESU)  of 
the  biological  species.  Because  the 
structure  of  Atlantic  salmon  populations 
is  similar  to  that  of  Pacific  salmonids, 


the  ESU  approach  currently  used  for  the 
Pacific  salmonids  provides  a  practical 
framework  for  delineating  DPSs  of 
Atlantic  salmon  under  the  Act. 
Accordingly,  the  Team  used  the  ESU 
approach  to  define  DPSs  of  Atlantic 
salmon.  To  qualify  as  a  DPS,  a 
population  (or  group  of  populations)  of 
indigenous  Atlantic  salmon  must  be 
reproductively  isolated  from  conspecific 
populations  and  must  be  evolutionarily 
significant  (i.e.  contribute  substantially 
to  the  ecological/genetic  diversity  of  the 
species). 

Available  scientific  information 
indicates  that  naturally  reproducing 
populations  of  Atlantic  salmon  in  U.S. 
rivers  are  substantially  reproductively 
isolated  from  those  in  Canada.  Within 
the  United  States,  Atlantic  salmon 
populations  have  shown  some  evidence 
of  straying  but  recolonization  from 
adjacent  watersheds  is  minimal.  Gene 
flow  between  wild  populations  or  stock 
transfers  were  determined  not  to  have 
been  sufficient  to  have  eliminated  all 
historic  differences.  As  a  group,  these 
seven  populations  meet  the  criterion  of 
reproductive  isolation. 

The  second  criterion  used  was 
evolutionary  significance,  or  the 
substantial  ecological  and  genetic 
importance  of  a  population(s)  to  the 
species  as  a  whole.  In  salmonids, 
adaptations  to  local  ecosystems  are 
important  to  the  survival  of  populations 
and  the  survival  of  the  species 
throughout  its  range.  Examination  of 
U.S.  populations  of  Atlantic  salmon 
provides  evidence  of  their  distinctness 
from  stocks  in  Canada  and  northern 
Europe. 

The  Team  categorized  U.S.  Atlantic 
salmon  populations  into  three 
groupings:  Extirpated,  DPS  and 
candidate  species.  A  critical  factor  in 
determining  the  status  of  these 
populations  was  the  historic  persistence 
of  a  substantial  component  of  natural 
reproduction.  While  it  is  unlikely  that 
U.S.  Atlantic  salmon  populations  exist 
in  a  genetically  pure  native  form,  their 
continued  presence  in  indigenous 
habitat  suggests  that  important  local 
adaptations  still  exist.  The  documented 
absence  of  wild  Atlantic  salmon  from 
natal  habitat  for  at  least  two  generations 
(12  years)  suggests  the  total  loss  of  a 
native  population  under  even  the  most 
conservative  approach.  Atlantic  salmon 
populations  in  rivers  south  of  the 
Kennebec  River,  Maine,  were  extirpated 
by  themid-1800's. 

The  Team  determined  that  the 
Atlantic  salmon  populations  in  the 
Sheepscot,  Ducktrap,  Narraguagus, 
Pleasant,  Machias,  East  Machias  and 
Dennys  Rivers  are  reproductively 
isolated  and,  as  a  group,  are  of 


evolutionary  significance.  Therefore,  the 
group  meets  the  criteria  for 
consideration  as  a  "species"  under  the 
Act.  The  persistence  of  Atlantic  salmon 
runs,  and  their  link  to  native 
populations  in  the  Kennebec  River, 
Penobscot  River,  Tunk  Stream,  and  St. 
Croix  River  are  not  well  understood. 
Further  study  is  warranted  to  determine 
whether  Atlantic  salmon  in  these  rivers 
meet  the  criteria  for  consideration  as 
"species"  under  the  Act. 

Distribution  and  Abundance 

The  original  range  of  Atlantic  salmon 
in  the  United  States  was  from  the 
Housatonic  River  in  Connecticut  north 
to  U.S.  tributaries  of  the  St.  Johns  River 
in  New  Brunswick,  Canada.  The  historic 
Atlantic  salmon  run  in  the  United  States 
has  been  estimated  to  have  approached 
500,000  fish. 

The  species  began  to  disappear  from 
U.S.  rivers  150  years  ago  and  currently 
only  remnant  populations  occur  in  a 
limited  number  of  rivers  in  Maine. 
Construction  of  hundreds  of  dams 
blocked  salmon  migration  and  reduced 
spawning  habitat  to  a  fraction  of  that 
available  historically.  Water  pollution 
and  overexploitation  further  reduced 
the  abundance  of  Atlantic  salmon. 
Indigenous  Atlantic  salmon  in  rivers 
south  of  the  Kennebec  River  were 
extirpated  by  the  mid-1800's.  In 
addition,  some  papulations  north  of  the 
Kennebec  River  were  also  extirpated; 
most  of  these  were  in  small  rivers  with 
less  than  1  hectare  (2.5  acres)  of 
available  nursery  habitat.  Beginning  in 
the  mid-1800's  and  continuing  to  the 
present  time,  numerous  restoration 
efforts  were  undertaken.  The 
Connecticut  and  Merrimack  Rivers 
provided  nearly  40  percent  of  historic 
U.S.  Atlantic  salmon  habitat.  These 
rivers  are  currently  the  focus  of 
restoration  efforts  using  nonindigenous 
stocks,  and  extensive  efforts  are  being 
undertaken  to  gain  access  to  historic 
habitat. 

The  North  American  Salmon  Working 
Group's  NASWG  method  for  estimating 
the  escapement  goal  for  adequate  egg 
deposition  for  each  river  was  used. 
Thus,  an  escapement  goal  was 
determined  for  each  river  and  the  return 
calculated  as  a  percentage  of  the 
escapement  goal.  Throughout  the  past 
24  years,  the  Dennys  and  Narraguagus 
Rivers  have  had  the  best  returns  relative 
to  available  habitat,  averaging  20 
percent  of  escapement  goal.  The 
Pleasant,  Sheepscot.  and  Machias  Rivers 
have  had  returns  that  averaged  between 
10  and  12  jjercent  of  the  escapement 
goal.  However,  recent  downward  trends 
in  abundance  have  put  most  rivers  at 
less  than  10  percent  of  their  respective 


UMI 


14412  Federal  Register  /  Vol.  60.  No.  52  /  Friday,  March  17,  1995  /  Proposed  Rules 


14413 


escapement  goals.  Only  the  Narraguagus 
River  has  exceeded  10  percent  in  the 
past  7  years. 

Determination 

Section  4(b)(1)(a)  of  the  Act  requires 
that  determinations  of  whether  any 
species  is  threatened  or  endangered  be 
based  solely  on  the  best  scientific  and 
commercial  information  available  after 
conducting  a  status  review  of  the 
species.  The  Services  have  evaluated  the 
status  of  U.S.  Atlantic  salmon  and 
determined  that  available  biological 
evidence  indicates  that  listing  the 
Atlantic  salmon  as  endangered 
throughout  its  historic  range  in  the 
contiguous  United  States  is  not 
warranted.  However,  the  Services  have 
determined  that  sufficient  information 


is  available  to  support  appropriate 
listing  actions  for  the  DPS  that  consists 
of  populations  in  the  Sheepscot, 
Ducktrap,  Narraguagus,  Pleasant, 
Machias,  East  Machias  and  Dennys 
Rivers.  This  DPS  is  designated  as  a 
Category  1  candidate  by  FWS,  and  a 
candidate  species  by  NMFS.  In  addition, 
the  Services  have  found  that  the  status 
of  salmon  in  the  Kennebec  River,  Tunk 
Stream,  Penobscot  River  and  the  St. 
Croix  River  is  uncertain  and  warrants 
further  study.  Therefore,  the  Atlantic 
salmon  in  these  rivers  are  to  be 
designated  category  2  candidates  by 
FWS  and  candidate  species  by  NMFS. 
Work  on  a  proposed  rule  to  initiate  the 
appropriate  listing  actions  under  the  Act 
is  underway  and  the  proposed  rule  will 
be  published  promptly. 


Author  The  primary  author  of  this 
document  is  Susan  Lawrence  of  FWS  (see 
ADDRESSES).  Editorial  comments  were 
provided  by  Michael  Amaral,  FWS,  22  Bridge 
Street,  Concord,  New  Hampshire  03301,  and 
Josef*  McKeon,  FWS,  Federal  Building, 
Room  124,  liaconia,  New  Hampshire  03246. 

Autliority:  The  authority  citation  for  this 
action  is  the  Endangered  Species  Act  (16 
U.S.C.  1531  efseq.). 

Dated:  March  10, 1995. 
Roiland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries,  NMFS. 

Dated:  March  10, 1995. 
MoUie  H.  Beattie. 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.^5-6611  Filed  3-16-95;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
miings,  delegations  of  auttwrity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEtfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docltet  No.  95-016-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Tomato  Lines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMIMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Zeneca  Plant  Science  and 
Petoseed  Company,  Inc.,  seeking  a 
determination  of  nonregulated  status  for 
tomato  lines  designated  as  B,  Da,  and  F 
that  have  been  genetically  engineered 
for  suppressed  polygalacturonase 
enzyme  activity.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  these 
tomato  lines  present  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  May  16, 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-016-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1228.  Please  state  that  your  comments 
refer  to  Docket  No.  95-016-01.  A  copy 
of  the  petition  and  any  comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
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comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhash  Gupta,  Biotechnologist, 
Animal  and  Plant  Health  Inspection 
Service,  Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1228; 
(301)  734-7612.  To  obtain  a  copy  of  the 
petition,  contact  Ms.  Kay  Peterson  at 
(301)  734-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  February  7,  1995,  APHIS  received 
a  petition  (APHIS  Petition  No.  94-290- 
Olp)  from  Zeneca  Plant  Science  of 
Wilmington,  DE,  and  Petoseed 
Company,  Inc.,  of  Woodland,  CA, 
(Zeneca/Petoseed)  requesting  a 
determination  of  noru-egulated  status 
under  7  CFR  part  340  for  modified  T7 
processing  tomato  inbred  lines 
designated  as  B,  Da,  and  F  that  have 
been  genetically  engineered  for 
suppressed  polygalacturonase  (PG) 
enzyme  activity.  As  described  in  the 
petition,  tomato  lines  B,  Da,  and  F  have 
been  developed  from  an  unmodified 
proprietary  inbred  tomato  line  coded  as 
T7,  genetically  engineered  to  contain  a 
fragment  of  the  tomato  PG  gene  in  the 
sense  or  antisense  orientation.  The  PG 
enzyme  is  responsible  for  the 
breakdown  of  pectin  molecules  in  the 
cell  walls  of  tomato  fruit  during 


ripening.  The  inhibition  of  the  PG 
enzyme  resulting  from  the  transcription 
of  the  PG  gene  fragment  results  in  an 
increased  thickness  of  the  tomato, 
which  is  a  desired  characteristic  in 
processing  tomatoes. 

The  PG  gene  fragment  in  the  subject 
tomato  lines  is  regulated  by  the  35S 
promoter  from  the  plant  pathogen 
cauliflower  mosaic  virus.  Tomato  lines 
B,  Da,  and  F  were  transformed  through 
the  use  of  disarmed  vectors  from  a 
common  soil-borne  bacterium,  the  plant 
pathogen  Agrobacterium  tumefaciens. 
The  subject  tomato  lines  also  contain 
the  bacterial  neomycin 
phosphotransferase  [nptll]  gene  that  is 
used  as  a  selectable  marker. 

The  subject  tomato  lines  are  currently 
considered  regulated  articles  under  the 
regulations  in  7  CFR  part  340  because 
they  contain  gene  sequences  (vectors, 
promoters,  and  terminators)  derived 
from  plant  pathogens.  Tomato  lines  B, 
Da,  and  F  were  evaluated  in  field  trials 
conducted  under  APHIS  permits  in 
1991,  1992,  and  1993,  and  under  APHIS 
notifications  in  1994.  In  the  process  of 
reviewing  the  applications  for  those 
field  trials,  APHIS  determined  that  the 
vectors  and  other  elements  were 
disarmed  and  that  the  trials,  which  were 
conducted  under  conditions  of 
reproductive  confinement,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.],  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  ]}arts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

Food  or  animal  feed  uses  of  the 
subject  tomato  lines  may  be  subject  to 
regulation  by  the  Food  and  Drug 
Administration  (FDA)  under  the 
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authority  of  the  Federal  Food,  Drug,  and 
ek)8meUc  Act  (FFDCA)  (21  U.S.C.  301  et 
seq.).  The  FDA  published  a  statement  of 
poUcy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensuring  food  safety  under  the  FFEXIA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Zeneca  has  notified  the  FDA  that  it  has 
completed  its  food  safety  and 
nutritional  assessment  for  the  subject 
tomato  lines. 

hi  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioners,  either  approving  the 
petition  in  whole  or  in  part,  or  denying 
the  petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Zeneca/Petoseed's  tomato  lines  B,  Da, 
and  F  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  150aa-150jj.  151-167, 
and  1622n;  31  U.S.C.  9701:  7  CFR  2.17,  2.51, 
and  371.2(c). 

Done  in  Washington,  E)C,  this  13th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-6651  Filed  3-16-95;  8:45  am) 
MLUNQ  COOC  3410-44-P 


Forest  Service 

Elsmere  Canyon  Proposed  Solid  Waste 
Management  Facility 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  date  for  end  of 
comment  period. 

SUMMARY:  The  Angeles  National  Forest 
made  available  an  Environmental 


Impact  Statement  for  the  Elsmere 
Canyon  Proposed  Solid  Waste 
Management  Facility  on  )anuary  20, 
1995.  This  was  annoimced  in  the 
Federal  Register  /  Vol.  60,  No.  13  / 
Friday,  January  20, 1995  by  the 
Environmental  Protection  Agency, 
under  the  Environmental  Impact 
Statements,  Notice  of  Availability.  The 
EIS  No.  is  950009,  Draft  EIS.  The 
conmient  period  was  to  end  on  April  28, 
1995. 

The  Angeles  National  Forest  has 
extended  the  comment  period. 
Comments  are  due  by  close  of  business, 
August  4, 1995. 

FOR  FURTHER  rNFORMATION  CONTACT: 
Paul  Johnson,  Deputy  Forest  Supervisor 
at  818-574-5217  or  Charles  McDonald 
at  818-574-5257  or  vmtten  questions 
may  be  directed  to  the  U.S.  Forest 
Service,  Elsmere  EIS,  701  N.  Santa  Anita 
Ave.,  Arcadia,  CA  91006. 

Dated:  March  10,  1995. 
Paul  Johnson. 
Depu  ty  Forest  Supervisor. 
[FR  Doc.  95-6633  Filed  3-16-95;  8:45  am) 

BILUNG  CODE  3410-11-M 


Beaver/Cedar  Land  Exchange; 
Clearwater  National  Forest;  Clearwater 
and  Latah  Counties,  Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  Intent  to  prepare  an 
environmental  Impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  Clearwater 
National  Forest,  with  assistance  from 
Potlatch  Corporation,  will  prepare  an 
EIS  (environmental  impact  statement) 
for  a  proposal  to  exchange  National 
Forest  land  for  Potlatch  owned  land. 
The  project  area  is  located  on  the  North 
Fork  Ranger  District  on  the  Clearwater 
National  Forest  and  the  Palouse  Ranger 
District  on  the  St.  Joe  National  Forest 
and  administered  by  the  Clearwater 
National  Forest,  head-quartered  in 
Orofino,  Idaho.  The  Agreement  to 
Initiate  a  land  exchange  was  signed  by 
Potlatch  Corporation  on  September  17, 
1993,  and  the  Forest  Service  on  October 
8, 1993.  This  exchange  is  proposed 
pursuant  to  the  General  Exchange  Acts 
of  March  1,  1911  and  March  20,  1922, 
as  amended,  and  the  Federal  Land 
Pohcy  Management  Act  of  October  21, 
1976. 

The  EIS  will  tier  to  the  Clearwater 
National  Forest  Land  and  Resource 
Management  Plan  Final  EIS  of 
September,  1987,  which  provides 
overall  guidance  of  all  land  management 
activities  on  the  Clearwater  National 
Forest.  Analyses  will  also  be  conducted 


in  compliance  with  the  Stipulation  of 
Dismissal  agreed  to  for  the  lawsuit 
between  the  Forest  Service  and  the 
Sierra  Club,  et  al  (signed  September  13, 
1993). 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  for  the  area 
being  analyzed. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received 
within  45  days  following  publication  of 
this  notice  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS.  The  Draft  EIS  is  anticipated  to 
be  filed  with  the  Environmental 
Protection  Agency  in  August  1995.  The 
Final  EIS  and  Record  of  Decision  are 
expected  to  be  issued  in  December  of 
1995. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed  action 
or  requests  to  be  placed  on  the  project 
mailing  list  to  James  L.  Caswell,  Forest 
Supervisor,  Clearwater  National  Forest. 
12730  U.S.  Highway  12,  Orofino,  ID. 
83544.  FAX:  208-476-8329. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Jones,  Interdisciplinary  Team 
Leader,  Clearwater  National  Forest, 
Supervisor's  Office,  telephone  (208) 
476-4541. 

SUPPLEMENTARY  INFORMATION:  Potlatch 
Corporation  owms  approximately  thirty- 
seven  sections  of  land,  each  containing 
approximately  640  acres,  within  the 
Cedars-Trout  area  of  the  North  Fork 
Ranger  District.  These  sections  alternate 
with  National  Forest  sections,  and 
together  they  comprise  what  is  referred 
to  as  a  "checkerboard"  area  on  the 
Clearwater  National  Forest.  The 
majority  of  this  area  is  unroaded  and  is 
adjacent  to  the  Upper  North  Fork  and 
Great  Bum  roadless  areas.  Large  • 
portions  of  the  area  were  impacted  by 
the  1910  bum  and  have  returned  to 
stands  of  lodgepole  pine,  where  as,  the 
unbumed  areas  support  stands  of 
western  redcedar,  grand  fir,  Douglas-fir, 
western  larch,  Engelmann  spruce,  and 
subalpine  fir.  A  good  elk  population 
inhabits  the  area,  as  do  mule  deer,  white 
tail  deer,  moose,  mountain  lion,  river 
otter,  black  bear,  and  maybe  some 
mountain  goats  in  the  higher  elevations. 
Fishing  is  excellent  with  an  abundance 
of  cutthroat  trout  and  bull  trout,  with 
some  brook  trout  in  the  smaller  cold 
streams.  The  area  contains  the  popular 
Cedars  Campground  and  is  adjacent  to 
a  lot  of  historic  gold  mining  activity  in 
Moose  City  and  the  surrounding 
country. 

The  Beaver  Block,  owned  by  the 
Forest  Service,  is  characterized  as  an 
island  of  timber  surrounded  by  cut-over 
private  lands.  It  has  a  good  gravel  road 


system  and  has  been  intensively 
managed  since  the  1940's.  The  area  is 
very  productive  due  to  a  good  ash  cap, 
that  once  supported  large  stands  of 
western  white  pine.  Western  redcedar, 
grand  fir,  Douglas-fir,  and  minor 
amounts  of  Engelmann  spmce,  western 
white  pine,  ponderosa  pine,  and 
western  larch  now  inhabit  the  area.  The 
area  provides  excellent  habitat  for  elk, 
and  its  rolling  dissected  topography  is  a 
favorite  place  for  big-game  hunters.  Also 
pr^ent  are  moose,  black  bear,  and  white 
tail  deer.  Fishing  is  fair  and  is  limited 
to  brook  trout  in  the  South  Fork  of 
Beaver  Creek.  There  is  a  lot  of  historic 
evidence  of  old  logging  cord  wood  roads 
and  camp  sites  within  the  area. 

The  Clearwater  Forest  Plan  provides 
guidance  for  land  exchange  within  the 
potentially  affected  area  through  its 
goals,  objectives,  standards,  guidelines 
and  management  area  direction.  The 
areas  of  proposed  land  exchange  would 
occur  mostly  within  Management  Area 
El.  There  are  several  inclusions  of 
Management  Area  C4  within  the  Beaver 
Block  area.  Below  is  a  brief  description 
of  the  applicable  management  direction. 

Management  Area  El — Timber 
Management — Provide  optimum, 
sustained  production  of  timber  products 
in  a  cost-effective  manner  while 
protecting  soil  and  water  quality.  Lands 
Goal — Seek  opportunities  to  consoUdate 
land  ownership  through  land  exchange. 

Management  Area  C4 — Elk  Winter 
Range/Timber — Provide  sufficient 
winter  forage  and  thermal  cover  for 
existing  and  projected  big  game 
populations  while  achieving  timber 
production  outputs.  Lands  Goal — 
Acquire  private  inholdings. 

Initial  negotiations  began  in  1985 
with  DAW  Forest  Products  Company  on 
a  land  exchange  involving  federal  and 
non-federal  parcels  within  the  Cedars- 
Trout  area.  DAW  later  decided  to  get  out 
of  the  area  totally  in  favor  of  acquiring 
federal  property  on  the  Lolo  National 
Forest  to  facilitate  their  mill  in  Superior, 
Montana.  As  this  would  take  legislative 
action,  DAW  did  not  pursue  this  action 
and  decided  to  not  engage  in  a  land 
exchange. 

In  January  1993,  the  Clearwater 
National  Forest  was  approached  by  a 
local  real  estate  representative  wanting 
to  know  if  the  Forest  would  be 
interested  in  a  land  exchange  involving 
DAW,  the  State  of  Idaho,  and  the  Forest 
Service.  Under  this  proposal,  DAW 
would  exchange  their  lands  in  the 
Cedars-Trout  area  to  the  .State  of  Idaho 
for  some  State  land  near  St.  Maries, 
Idaho.  The  State  would  in  turn 
exchange  their  newly  acquired  Cedars- 
Trout  parcels  for  the  federally  owned 
Beaver  Block.  Before  this  proposal  could 


be  acted  upon,  all  of  the  property  owned 
by  DAW  went  up  for  sale. 

Later  that  year  Potlatch  Corporation 
informed  the  Forest  that  they  were 
interested  in  purchasing  the  Cedars- 
Trout  area  from  DAW,  and  asked  if  the 
Forest  would  be  interested  in  a  land 
exchange  for  the  Beaver  Block.  On 
August  19, 1993,  a  letter  was  sent  to 
Potlatch  Corporation  stating  the  Forest 
was  interested  in  the  exchange,  but, 
with  no  guarantees  that  the  exchange 
would  be  consummated.  After  some 
internal  scoping,  an  Agreement  to 
initiate  was  signed  by  both  Potlatch 
Corporation  and  the  Forest  Service. 
Later  in  September,  Potlatch 
Corporation  and  Beimett  Lumber 
Company  co-purchased  the  Cedars- 
Trout  area  as  well  as  the  other  DAW 
owned  lands  on  the  Palouse  Ranger 
District.  Potlatch  Corporation  is 
currently  giving  Bennett  Lumber 
Company  some  of  their  other  land 
holdings  in  exchange  for  sole  ownership 
of  the  newly  acquired  DAW  lands. 

As  a  result  of  internal  scoping  and 
negotiations  with  Potlatch,  the 
following  tracts  are  being  proposed  for 
exchange:  Nonfederal  Land  (Property 
that  Potlatch  Corporation  wrill  consider 
exchanging) 


Location 

Acres 

Total 

T40N,  R10E, 

Clearwater 

County,  Nortti 

Fork  Ranger  Dis- 

trict: 

Sec  1  Lots  1-4, 

S'/feN'/ij,S'/fe  ... 

650.08 

T40N,  R11E, 

Clearwater 

County,  Nortti 

Fork  Ranger  Dis- 

trict: 

Sec  1  Lots  1-4, 

S^/feNWV4, 

S'/feNEy4,S^A  . 

649.28 

Sec  3  Lots  1-4, 

S'/jN'/i?,S'A  ... 

652.24 

Sec  4  Lots  2,4, 

S'/feNW'A. 

SWV4  

368.27 

Sec  5  Lots  1-4, 

S^/feNW'A, 

S'/iNEV*,S'/z  . 

650.08 

Sec  7  Lots  1,2, 

E'/feNW'A, 

NEV«,E'ASEV4 

388.49 

oGC  o 

N'/?,W'-<?SWV4 

400.00 

Sec  9  all  

640.00 

Sec  10  ail  

640.00 
640.00 

Sec  11  all  

Sec  13  all  

640.00 

Sec  14  all  

640.00 

Sects 

N'/fe,SEV4, 

E'^S\NV*  

560.00 

Sec  23  E^/jNE'/. 

080.00 

6,948.36 

Locatk>n 

Acres 

Total 

T40N,  R12E, 

Clearwater 

County,  Nortti 

Fork  Ranger  Dis- 

trict: 

Sec  5  Lots  1-4, 

S'/iiNWV4, 

S'/»NEy4,S^A  . 

648.88 

Sec  7  Lots  1-4, 

E'/feNW'A, 

E'/2SWy4,E'/fe 

618.80 

Sec  9  all  

640.00 

Sec  17  all  

640.00 

Sec  19  Lots  1.2, 

E'ANWy4, 

NEy4.E'>feSEy4 

390.48 

2,938.16 

T41N,  R10E, 

Clearwater 

County,  North 

Fork  Ranger  Dis- 

trict: 

Sec  13  all  

640.00 
640.00 
640.00 
640.00 
640.00 
640.00 

Sec  23  all  

Sec  25  all  

Sec  27  ali  

Sec  33  all  

Sec  35  all  ..„ 

3,840.00 

T41N,  R11E, 

Clearwater 

County,  Nortti 

Fork  Ranger  Dis- 

trict: 

Sec  3  Lots  1-4. 

S'/2N\NV; 

S'/feNEy4.S'A  . 

644.04 

Sec  9  aJI  

640.00 
640.00 

Seen  all  

Sec  15  all  

640.00 
640.00 

Sec  17  all  

Sec  19  Lots  1-4. 

E'/iNWy4, 

E'/feSWy4.E'/j 

631.36 

Sec  21  all 

640.00 
640.00 
640.00 

Sec  23  all  

Sec  25  all  

Sec  28 

SEy4SWy4, 

S'/<2SEy4, 

NEy4SEy4 

160.000 

Sec  29  all  

640.00 

Sec  31  Lots  1-4, 

E'ANWy4, 

E'/feSWy4,E'/ij 

638.00 

Sec  32  all  

640.00 

Sec  33  all  

640.00 
640.00 

Sec  35  all  

9,113.40 

Subtotal  acres 

in  Cedars- 

Trout  area  .. 

23.490.00 

Nonfederal  Land 

in    the    Neva 

Hill  Area 

T40N,  R1E,  Clear- 

water County, 

Patouse  Ranger 

District 

Sec  22 

NEy4SEy4 

40.00 

UMI 
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Location 

Acres 

Total 

Nonfederal  Land 

in      the      Elk 

Creek      Drain- 

age 

T39N,  R2E,  Clear- 

water County, 

Paloiise  Ranger 

District: 

Sec  11 

SWV4SEV4 

40.00 

Sec  14  E'/z, 

SEV4NWV4, 

E'/feSW'A, 

SWV4SWV4  .... 

480.00 

Sec  15  Lots  3.4. 

E'/feSW'/4. 

NW'ASE'A, 

S'/iSEV4  

279.08 

Sec  21  Lots  2.3, 

86.10 

Sec  22  E'/j, 

NE'ASW'A. 

E'/feNW'A. 

NW'ANW'A  ... 

480.00 

1,365.18 

Nonfederal  Land 

in   the  Colum- 

bia IMine  Area 

T42N,  R1W.  Latah 

County,  Palouse 

Ranger  District: 

Sec  7  Mineral 

Survey  3311   .. 

34.09 

Sec  8  Mineral 

Sun/ey3311   .. 

45.00 

79.09 

Nonfederal   Land 

in      the      Ml 

Gulch  Area 

T43N,  R1W.  Latah 

County,  Palouse 

Ranger  District: 

Sec  31  Mineral 

Survey  2425  

Subtotal  acres  on 

56.62 

Palouse  Ranger 

District  

1,540.89 

Total  Nonfederal 

land  for  possible 

acquisition  

25,030.89 

Outstanding 

Rights:  Subject 

to  the  rights  of 

the  United  States 

and  third  parties 

recited  in  the 

patent  from  the 

United  States. 

Federal        lands 

(Property     the 

Forest  Service 

Will     Consider 

Exchanging) 

T40N,  R6E,  Clear- 

water County, 

North  Fork 

Ranger  District: 

Sec  31  Lots  1-4, 

E'/^W/b,  E'/?  . 

633.96 

Sec  32 

W'/^,SE'A, 

S'-^NE'A  

560.00 

Location 

Acres 

Total 

Sec  33 

N'/iNE'A, 

NW'ASE'A, 

NWV4. 

N'/feSW'A, 

SE'ANE'A 

400.00 

Sec  30  Lots  3,4, 

SE'ASW'A, 

SE'ASE'A  

156.56 

1,750.52 

T39N,  R6E,  Clear- 

water County, 

North  Fork 

Ranger  District: 

Sec  4  Lots  3,4, 

S'/tNW'A, 

W'/feSWA, 

SE'ASW'A 

285.66 

Sec  5  Lots  1-4, 

S'y^NW'A, 

S'/jNE'AS'/t  .. 

649.20 

Sec  6  Lots  1-7, 

SEV4NWV4, 

S'/feNE'A, 

E'/jSW'A, 

SE'A  

638.49 

Sec  7  Lots  1-4, 

E'/?W'/ij,E'/fe  .. 

637.20 

Sec  8  all  

640.00 

Sec  9  W'/feNE'A. 

NW'A. 

N'/feSWV4, 

., 

SW'ASW'A  .... 

360.00 

Sec  16  NW'A  .... 

160.00 

Sec  17  all  

640.00 

Sec  18  Lots  1-4, 

E'^W'/^.  E'/^  . 

637.64 

Sec  19  Lots  1-^, 

E'^W'/fe,  E'/fe  . 

637.32 

Sec  20  N'/fe, 

N'/jS'/fe, 

SW'ASW'A. 

SE'ASE'A  

560.00 

Sec  30  Lots  1-4, 

NE'ASW'A, 

E'/^NW'A, 

W'/feNE'A  

358.72 

Sec  31  Lot  1  

39.82 

6,244.05 

T39N,  R5E,  Clear- 

water County, 

North  Fork 

Ranger  District: 

Sec  1  Lots  1-4, 

S'/iNW'A, 

S'/^NEV4,S'/fe  . 

639.44 

Sec  2  Lots  1-4, 

S'/^NW'A, 

S'/^NE'A.S'/fe  . 

637.72 

Sec  11  NE'A, 

E'^NW'A, 

SE'A, 

S'ASW'A, 

NE'ASW'A 

520.00 

Sec  12  all  

640.00 
640.00 
640.00 

Sec  13  all  

Sec  14  all  

Sec  15 

E'/sNE'A, 

SE'A, 

S'/feSWA  

320.00 

Sec  23  E'/fe, 

NE'ANW'A  .... 

360.00 

Sec  24  all  

640.00 

Location 

Acres 

Total 

Sec  25  all  

640.00 

Sec  26  all  

640.00 

Sec  27  E'/fe, 

S'/feSW'A, 

NE'ASW'A 

440.00 

Sec  34  NW'A, 

N'/feNE'A, 

W'/?SW'A  

320.00 

Sec  35 

NE'ANE'A, 

S'/feSE'A, 

NW'ANE'A, 

N'/feNW'A, 

SE'ANW'A 

280.00 

Sec  36 

N'/feNE'A, 

W'/fe,W'/feSE'A 

480.00 

7,837.16 

Total  Federal 

Acres  Identi- 

fied for  Ex- 

change   

15,831.73 

Land  reservations  of  the  United 
States,  exceptions  to  title  and  uses  to  be 
recognized. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative  and  the  proposal  identified 
above.  Based  on  the  issues  identified 
through  scoping,  all  action  alternatives 
will  vary  in  the  number  of  acres  to  be 
exchanged,  the  location  of  the  acres  to 
be  exchanged,  and  the  kind  of 
mitigation  measures.  Issues  will  drove 
the  formulation  of  feasible  alternatives, 
as  will  acceptance  of  each  alternative  by 
Potlatch  Corporation  and  the  Forest 
Service. 

The  EIS  will  analyze  the  direct, 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS. 

The  scoping  process  will  continue  to 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a 
relevant  previous  environmental 
analysis,  such  as  the  Clearwater 
Forest  Plan  EIS. 

4.  Identify  alternatives  to  the  proposed 
action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 


Preliminary  issues  identified  as  a 
result  of  internal  and  public  scoping 
include:  equal  value  of  land  being 
exchanged,  plus,  effects  of  the  proposal 
on  wildlife  habitat,  old  gro«rth  habitat, 
water  quality,  riparian  areas,  fisheries, 
roadless  areas,  federal  investigations 
already  made,  revenues  to  the  counties, 
road  access,  deferred  road  maintenance, 
fire  protection  boundaries,  timber 
program,  visual  quality  of  the  area, 
recreation,  and  effects  on  threatened, 
endangered  and  sensitive  species.  This 
list  will  be  verified,  expanded  and/or 
modified  based  on  continued  scoping 
for  this  proposal. 

Public  participation  is  important  all 
through  the  analysis  process.  Two  key 
time  periods  have  been  identified  for 
receipt  of  formal  comments  on  the 
proposal  and  analysis: 

1.  Scoping  period,  which  starts  with 
publication  of  this  notice  and 
continues  for  the  next  45  days;  and 

2.  Review  of  the  Draft  EIS  in  September 
and  October,  1995. 

The  Forest  Service  expects  to  file  the 
Draft  EIS  with  the  Environmental 
Protection  Agency  in  August  1995.  The 
comment  period  on  the  Draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Final  EIS  and 
Record  of  Decision  are  expected  in 
December  1995. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NEDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wise.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  on  the 
Draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 


refer  to  specific  pages  or  chapters  of  the 
Draft  EIS. 

Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Clearwater  National  Forest, 
Forest  Supervisor's  Office,  12730 
Highway  12.  Orofino.  ID  83544. 

Dated:  March  8, 1995. 
James  L.  Caswell, 

Forest  Supervisor. 

(FR  Doc.  95-6551  Filed  3-16-95;  8:45  am] 

BILUNO  CODE  3410-11-M 


Nosiy  Divide  Timber  Sale  and  Other 
Integrated  Resource  Projects,  Colville 
National  Forest,  Pend  Oreille  County, 
WA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  Notice. 

SUMMARY:  The  Forest  Service,  USDA,  is 
no  longer  involved  in  the  preparation  of 
an  environmental  impact  statement  for 
the  Noisy  Divide  Timber  Sale  and  Other 
Integrated  Resource  Projects  on  the 
Sullivan  Lake  Ranger  District  of  the 
Colville  National  Forest  (Pend  Oreille 
County,  Washington).  The  Notice  of 
Intent,  published  in  the  Federal 
Register  on  January  2,  1991  is  hereby 
rescinded  (56  FR  58). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Bertram,  Project  Leader,  Sullivan 
Lake  Ranger  District,  Colville  National 
Forest;  at  Metaline  Falls,  Washington 
99153,  or  phone  509-446-2681. 

Dated:  March  7, 1995. 
George  T.  Buckingham, 

Acting  Forest  Supervisor. 

[FR  Doc.  95-6626  Filed  3-16-95;  8:45  am] 

BILUNG  COOE  3410-11-M 


North  Sherman  and  Fritz  Timber  Sales, 
Colville  National  Forest,  Ferry  County, 
WA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  harvest 
and  regenerate  timber  and  to  construct 
and  reconstruct  roads.  The  proposed 


projects  will  be  in  compliance  with  the 
1988  Colville  National  Forest  Land  and 
Resource  Management  Plan  (The  Plan) 
which  provides  the  overall  guidance  for 
management  of  this  area  for  the  next  ten 
years.  The  projects  are  proposed  within 
portions  of  the  Sherman  Creek  and 
South  Fork  Sherman  Creek  drainages  on 
the  Kettle  Falls  Ranger  District  in  fiscal 
year  1996.  The  Colville  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
The  agency  will  give  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  as  to  provide  interested  and 
affected  people  awareness  as  to  how 
they  may  participate  and  contribute  in 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  30, 1995. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Meredith  Webster,  District 
Ranger,  225  W.  11th.  Kettle  Falls, 
Washington  99141. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
work  and  EIS  should  be  directed  to 
Ralph  Egan,  Planning  Assistant,  225  W. 
11th,  Kettle  Falls,  Washington  99141 
(phone:  509-738-6111). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  includes  harvesting 
timber  and  constructing  roads  on  North 
Sherman  and  Fritz  timber  sales. 

The  timber  sales  are  proposed  within 
the  Sherman  Creek  and  South  Fork 
Sherman  Creek  drainages  on  the  Kettle 
Falls  Ranger  District.  This  analysis  will 
evaluate  a  range  of  alternatives  for 
implementation  of  the  timber  sales.  The 
area  being  analyzed  is  69,557  acres. 

The  North  Sherman  timber  sale  would 
be  located  north  of  Washington  State 
Highway  20  with  the  proposed  harvest 
centered  between  McGahee  and  Elbow 
Creeks.  The  majority  of  the  harvest 
would  be  landscape  scale  selection 
harvest.  The  proposed  sale  would 
harvest  10.0  MMBF  fi-om  2,000  acres. 

The  Fritz  timber  sale  would  be 
located  south  of  Washington  State 
Highway  20  with  the  proposed  harvest 
centered  around  upper  Fritz  Creek, 
Scalawag  Ridge  and  Paradise  Peak.  The 
majority  of  the  harvest  would  be 
landscape  scale  selection  harvest.  The 
proposed  sale  would  harvest  10.0 
MMBF  from  2.000  acres. 

The  Draft  EIS  will  be  tiered  to  The 
Plan.  The  Plan's  Management  Area 
direction  for  this  analysis  area  is 
approximately  4.1  percent  Old  Growth 
Etependent  Species  Habitat,  8.3  percent 
Recreation,  30  percent  Scenic/Timber, 
1.3  percent  SceriicAVinter  Range,  22.1 
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f>ercent  Wood/Forage,  5.3  percent 
Winter  Range.  3.5  percent  Semi- 
Primitive,  Motorized  Recreation,  19 
percent  Semi-Primitive,  Non-Motorized 
Recreation  and  6.4  p>ercent  other 
ownerships. 

No  harvest  will  be  proposed  within 
the  Semi-Primitive,  Motorized 
Recreation,  Semi-Primitive,  Non- 
Motorized  Recreation  Management 
Areas  or  other  ownership  areas.  These 
areas  are  included  only  for  analysis  of 
effects.  The  proposed  action  includes 
portions  of  the  Profanity,  Bald  Snow, 
South  Huckleberry,  and  Bangs  Roadless 
Areas  which  were  considered  but  not 
selected  for  Wilderness  designation. 

Preliminary  issues  identified  include: 
unroaded  areas,  recreation,  sensitive 
plants  and  animals,  visuals,  water 
quality,  timber  production,  and  noxious 
weed  control. 

A  range  of  alternatives  will  be 
considered,  including  a  no-action 
alternative.  Based  on  the  issues  gathered 
through  scoping,  alternatives  will  vary 
in  (1)  the  amount  and  location  of  acres 
considered  for  treatment,  (2)  the  amount 
of  road  constructed  for  access,  (3)  the 
silvicultural  and  post-harvest  treatment 
prescribed,  and  (4)  the  number,  type 
and  location  of  other  integrated  resource 
projects. 

Initial  scoping  began  in  March  1995. 
Scoping  will  include  identifying  issues, 
determining  alternative  driving  issues, 
and  identifying  the  objectives  for  the 
alternatives.  An  informal  public  meeting 
will  be  held  at  the  Kettle  Falls  Ranger 
District  office  on  April  18, 1995.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  other 
agencies,  organizations,  Tribes  and 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  Your  comments  are 
appreciated  throughout  the  analysis 
process.  The  draft  EIS  is  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  November  1995.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations.  Tribes,  and 
members  of  the  public  for  their  review 
and  comment.  EPA  will  publish  a  notice 
of  availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
the  Colville  National  Forest  participate 
at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 


environmental  review  process.  First, 
reviewers  of  draft  EIS  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  f.  2d  1016. 1022 
(9th  Cir,  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  February  1996.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  Edward  L.  Schultz,  Forest 
Supervisor,  is  the  Responsible  Official. 
He  will  decide  which,  if  any,  of  the 
alternative  will  be  implemented.  His 
decision  and  rationale  for  the  decision 
will  be  documented  in  the  Record  of 
Decision,  which  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
215). 

Dated:  March  7,  1995. 
George  T.  Buckingham, 

Acting  Forest  Supervisor. 

(FR  Doc.  95-6627  Filed  3-16-95;  8:45  am) 

BILUNG  CODE  3410-11-M 


First  Creek  Basin  Restoration  Project, 
Wenatchee  National  Forest,  Chelan 
County,  WA 

agency:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  for  the  First  Creek 
Basin  Restoration  Project.  The  proposed 
action  is  partially  located  within  the 
original  Slide  Ridge  Roadless  Area, 
approximately  15  miles  northwest  of  the 
town  of  Chelan,  in  the  First  Creek, 
Baldy,  and  Granite  Falls  Creek  drainages 
on  the  Chelan  Ranger  District  of  the 
Wenatchee  National  Forest.  The 
purpose  of  the  EIS  will  be  to  develop 
and  evaluate  a  range  of  alternatives  for 
ecosystem  restoration  activities  within 
the  First  Creek  Basin.  Alternatives  may 
include  fuel  reduction  activities, 
seeding,  reforestation,  slope 
stabilization,  wildlife  habitat 
restoration,  stream  channel 
stabilization,  timber  harvest,  road/trail 
construction,  and  road/trail  obliteration. 

The  alternatives  will  include  a  no 
action  alternative,  and  at  least  one 
alternative  that  maintains  the  unroaded 
character  of  the  proposed  project  area. 
Other  alternatives  will  be  designed  to 
respond  to  relevant  issues.  The 
proposed  project  will  be  consistent  with 
direction  given  in  the  Wenatchee 
National  Forest  Land  and  Resource 
Management  Plan,  as  amended  by  the 
April  13. 1994,  Record  of  Decision  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl.  This  Forest 
Service  proposal  is  scheduled  for 
implementation  in  1995-1997.  The 
agency  invites  written  comments  on  the 
scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  April  28,  1995. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Al  Murphy,  District 
Ranger,  Chelan  Ranger  District,  PO  Box 
189,  Chelan.  Washington  98816. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Lisa  Gowe  or  John 
Lampereur,  Interdisciplinary  Team 
Leaders,  Chelan  Ranger  District,  PO  Box 
189,  Chelan,  Washington  98816;  phone 
509-682-2576. 

SUPPLEMENTARY  INFORMATION:  In  the 
summer  of  1994,  part  of  the  135,000 
acre  Tyee  Complex  wildfire  burned 
through  the  analysis  area,  leaving 
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thousands  of  acres  of  intensely-burned 
vegetation,  aftered  soils,  and  increased 
fuel  loads.  The  slopes  in  the  area  are 
steep  and  subject  to  severe  erosion.  This 
analysis  was  initiated  to  identify 
treatments  that  will  lessen  long-term 
losses  in  productivity  and  increase  the 
rate  of  recovery  of  the  ecosystems  in  the 
area.  The  analysis  area  is  approximately 
14,210  acres  in  size.  About  280  acres  of 
the  area  are  unoccupied  spotted  owl 
habitat,  with  approximately  100  acres  of 
this  habitat  being  within  a  Late 
Successional  Reserve.  In  addition,  about 
6,400  acres  of  the  analysis  area  is 
unroaded. 

The  proposed  action  is  to  treat:  (1) 
Approximately  4.700  acres  in  the 
ponderosa  pine  zone;  (2)  approximately 
1.600  acres  in  the  mesic  Douglas- fir 
zone;  and  (3)  approximately  340  acres  in 
the  high  elevation  zone.  Treatments  will 
be  made  through  a  combination  of 
activities  including:  fuel  disposal 
through  the  use  of  prescribed  fire; 
harvest  of  dead  and  damaged  trees; 
thinning;  and  slope  stabilization.  This 
proposal  will  include  helicopter  yarding 
as  the  preferred  method  of  tree  removal, 
but  may  require  the  construction  of 
approximately  3  miles  of  temporary 
access  roads.  A  transportation  plan  for 
the  unroaded  portion  of  the  project  area 
would  also  be  developed. 

To  date,  the  following  key  issues  have 
been  identified: 
Roadless  Area  management 
Late  Successional  Reserves 
Public  safety  and  property 
Economics 
Cultural  resources 
Control  of  noxious  weeds 
Channel  protection/restoration 
Access  management 
Forest  fuel  management 
Scenic  quality 
Recreation  opportunities 
Wildlife  habitat 
Revegetation 
Water  quality 
Biodiversity/forest  health 
Fish/water/soil  stability 

The  decision  to  be  made  through  this 
analysis  is  where,  how,  and  to  what 
extent  should  the  various  vegetation 
management,  fuels  reduction  and  slope 
stabilization  treatments  be  implemented 
writhin  the  First  Creek  analysis  area,  and 
what  roading,  if  any,  should  occur 
within  the  currently  unroaded  area. 

A  range  of  alternatives  will  be 
considered,  including  a  no  action 
alternative,  and  an  alternative  that 
maintains  the  unroaded  character  of  the 
area.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping.  All  alternatives 
will  need  to  respond  to  specific 
conditions  in  the  First  Creek  Basin. 


Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  fi^m  Federal,  State,  tribes, 
and  local  agencies,  as  well  as 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 
The  scoping  process  includes: 

1.  Identitymg  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  non  significant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  enviroimiental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  ani 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  June,  1995.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  tribes,  and 
members  of  the  public  for  their  review 
and  comment.  EPA  will  publish  a  notice 
of  availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register. 
It  is  very  important  that  those  interested 
in  the  management  of  the  Wenatchee 
National  Forest  participate  at  that  time. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address'the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  those  points). 

At  this  early  stage,  the  Forest  Service 
believes  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 


[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  [City  ofAngoon 
V.  Hodel,  803  f.  2d  1016, 1022  (9th  Cir, 
1986))  and  (Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

The  final  EIS  is  scheduled  to  be 
completed  in  August  1995.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequenc^es  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
O'Neal,  Forest  Supervisor,  Wenatchee 
National  Forest,  is  the  responsible 
official.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  215). 

Dated:  March  9. 1995. 
Mark  Morris, 
Administrative  Officer. 
(FR  Doc.  95-6628  Filed  3-16-95;  8:45  amj 

BILUNO  CODE  3410-1  I'M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Michigan  Advisory  Committee  to  the 
Commission  will  convene  from  1:00 
p.m.  until  6:00  p.m.  on  Thursday,  April 
6, 1995,  at  the  Westin  Hotel, 
Renaissance  Center,  Detroit,  Michigan 
48243.  The  purpose  of  the  meeting  is  to 
discuss  current  issues  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Janice  G. 
Frazier  at  313-259-8180.  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
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312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  7. 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-6552  Filed  3-16-95;.8:45  am] 

BILUNQ  COOC  t33»-01-P 


DEPARTMEHT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  S-05] 

Foreign-Trade  Zone  24 — Pittston,  PA; 
Application  for  Subzone  Status  J. 
Schoeneman,  Inc.,  Plant  (Wearing 
Apparel),  State  Line,  PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Eastern  Distribution 
Center.  Inc.,  grantee  of  FTZ  24, 
requesting  special-purpose  subzone 
status  for  the  apparel  manufacturing 
plant  of  the  J.  Schoeneman,  Inc.  (JSI) 
(subsidiary  of  the  Plaid  Clothing  Group, 
Inc.),  located  in  State  Line. 
Pennsylvania.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  (FTZ)  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  10, 
1995. 

This  application  involves  the 
proposed  transfer  of  subzone  activity 
from  JSI's  plant  (FTZ  Subzone  99A)  in 
Wilmington.  Delaware,  to  JSI's  new 
Pennsylvania  plant.  Subzone  status  for 
the  company's  Wilmington  plant  was 
authorized  by  the  Board  in  1984 
(Subzone  99A;  Board  Order  257,  49  FR 
24757,  6-15-84).  The  scope  of  FTZ 
authority  for  Subzone  99A  is  limited  to 
non-manufacturing  activity.  JSI  plans  to 
close  the  Wilmington  facility  in  1995 
and  transfer  the  activity  to  its  new  plant 
in  State  Line,  Pennsylvania.  The  activity 
at  the  proposed  subzone  would  be  the 
same  as  that  now  conducted  at  the 
Delaware  plant,  and  no  expansion  of 
manufacturing  authority  is  being 
requested. 

The  new  JSI  plant  (10  acres.  126,000 
sq.  ft)  is  located  at  15276  Molly  Pitcher 
Highway  (U.S.  11).  State  Line  (Franklin 
County),  Pennsylvania,  some  6  miles 
north  of  Hagerstown,  Maryland.  The 
facility  (120  employees)  will  be  used  to 


store,  measure,  and  cut  foreign  and 
domestic  fabric  into  tailored  garment 
pieces  that  are  shipped  to  other  JSI 
plants  for  assembly  into  finished 
app>arel  (mens'  and  boys'  suits,  sport 
coats,  raincoats,  and  trousers).  Fabrics 
purchased  from  abroad  (about  35%  of 
total)  include  wool,  silk,  polyester,  and 
polyester/wool  (duty  rates  range  up  to 
36.1%). 

As  is  the  case  at  the  Delaware  plant, 
FTZ  procedures  would  exempt  JSI  from 
Customs  duty  payments  on  the  foreign 
status  fabric  that  is  reexported  from  the 
proposed  subzone.  On  domestic 
production,  JSI  would  be  able  to  defer 
duty  payments  on  the  foreign  fabric 
until  it  is  formally  entered  for 
consumption  prior  to  cutting.  No 
manufacturing  would  be  conducted 
under  FTZ  procedures,  and  the  same 
restrictions  that  are  contained  in  Board 
Order  257  would  apply  at  this  plant. 
The  application  indicates  that  the 
savings  from  zone  procedures  will 
continue  to  help  maintain  the 
international  competitiveness  of  JSI's 
domestic  operations. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  16, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  31, 1995). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Harrisburg  International 
Airport,  Building  135,  Second  Floor, 
room  7,  Middletown,  PA  17057-5035 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  &  Pennsylvania  Avenue 
NW.,  Washington,  DC  20230 

Dated:  March  13. 1995. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-6680  Filed  3-16-95;  8:45  am] 

BILUNO  COOE  3510-OS-P 


International  Trade  Administration 

[A-570-807] 

Ceiling  Fans  From  the  People's 
Republic  of  China:  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review  and 
Revocation  of  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review  and 
Revocation  of  Antidumping  Duty  Order. 

SUMMARY:  On  December  9, 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
ceiling  fans  from  the  People's  Republic 
of  China  (PRC).  We  are  now  revoking 
the  order,  based  on  the  fact  that  this 
order  is  no  longer  of  interest  to  domestic 
parties. 

EFFECTIVE  DATE:  March  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9, 1991.  the  Department 
published  in  the  Federal  Register  (56 
FR  64249)  an  antidumping  duty  order 
on  ceiling  fans  from  the  PRC  (the  order). 
On  September  27,  1994.  Lasko  Metal 
Products.  Inc.  (Lasko).  the  petitioner  in 
this  proceeding,  submitted  a  request  for 
a  changed  circumstances  administrative 
review  and  revocation  of  the  order  on 
the  basis  that  the  order  no  longer  is  of 
interest  to  the  petitioner.  On  October  14, 
1994.  Lasko  reaffirmed  its  September 
27, 1994,  request  for  the  revocation  of 
the  order. 

On  January  17,  1995.  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  and  preliminary 
results  of  changed  circumstances  review 
to  determine  whether  to  revoke  the 
order.  (See  Ceiling  Fans  from  the 
People's  Republic  of  China:  Termination 
of  Antidumping  Duty  Administrative 
Review,  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  to  Revoke  Order.  60 
FR  3390.)  We  found  that  Lasko's 
affirmative  statement  of  no  interest 
constitutes  good  cause  for  conducting  a 
changed  circumstances  review.  We  gave 


interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  of 
this  changed  circumstances  review.  We 
received  no  comments. 

Scope  of  the  Review 

Ceihng  fans  are  electric  fans  that 
direct  a  downward  andVor  upward  flow 
of  air  using  a  fan  blade/motor  unit. 
Ceiling  fans  incorporate  a  self-contained 
electric  motor  of  an  output  not 
exceeding  125  watts.  CeiUng  fans  are 
designed  for  permanent  or  semi- 
permanent installation.  Industrial 
ceiling  fans  are  defined  as  ceihng  fans 
that  meet  six  or  more  of  the  following 
criteria  in  any  combination:  A 
maximum  speed  of  greater  than  280 
revolutions  per  minute  (RPMs);  a 
minimum  air  delivery  capacity  of  8000 
cubic  feet  per  minute  (CFM);  no 
reversible  motor  switch;  controlled  by 
wall-mounted  electronic  switch;  no 
built-in  motor  controls;  no  decorative 
features;  not  fight  adaptable;  fan  blades 
greater  than  52  inches  in  diameter; 
metal  fan  blades;  downrod  mounting 
only — no  hugger  mounting  capability; 
three  fan  blades;  fan  blades  mounted  on 
top  of  motor  housing;  single-speed 
motor. 

The  Harmonized  Tariff  Schedule 
(HTS)  subheading  under  which  ceiling 
fans  are  classifiable  is  8414.51.0030. 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tnis  changed  circumstances 
administrative  review  covers  all 
manufacturers/exporters  of  ceiling  fans 
from  the  PRC. 

Final  Results  of  Review;  Revocation  of 
Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  Lasko,  the  petitioner, 
constitutes  changed  circumstances 
sufficient  to  warrant  revocation  of  the 
order.  Therefore,  the  Department  is 
revoking  the  order  on  ceiling  fans  from 
the  PRC  in  accordance  with  sections  751 
(b)  and  (c)  of  the  Tariff  Act  of  1930  (the 
Act)  and  19  CFR  353.25(d)(1).  This 
revocation  applies  to  all  entries  of 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  5, 1991. 

The  Ctepartment  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation,  without  regard  to 
antidumping  duties,  of  all  unUquidated 
entries  of  subject  merchandise  entered, 
or  withdrawn  frt)m  warehouse,  for 
consumption  on  or  after  June  5, 1991. 
The  Department  will  further  instruct  the 
Customs  Service  to  refund  with  interest 
any  estimated  duties  collected  with 
respect  to  unliquidated  entries  of 


subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  9, 
1991,  in  accordance  with  section  778  of 
the  Act. 

This  changed  circumstances  review, 
revocation  of  the  antidumping  duty 
order,  and  notice  are  in  accordance  with 
sections  751  (b)  and  (c)  of  the  Act  (19 
U.S.C.  1675  (b)  and  (c))  and  sections 
353.22(f)  and  353.25(d)  of  the 
Department's  regulations. 

Dated:  March  10. 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-6681  Filed  3-16-95;  8:45  am] 

BILUNQ  CODE  3S1(M>S-P 


[A-S80-811] 

Steel  Wire  Rope  From  the  Republic  of 
Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  steel 
wire  rope  from  Korea.  The  review 
covers  25  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States.  The  review  period  is  September 
30, 1992,  through  February  28, 1994  (the 
POR). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  resuhs  are  adopted  in  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  March  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith,  Davina 
Friedmann,  Matthew  Rosenbaum,  or 
Michael  Rill,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue, 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  March  26,  1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  16398)  the  antidumping  duty  order 
on  steel  wire  rope  from  the  Republic  of 
Korea.  On  March  4, 1994,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (59  FR  10368) 
of  this  antidumping  duty  order  for  the 
period  September  30, 1992,  through 
February  28,  1994.  On  March  14, 1994, 
the  petitioner,  the  Committee  of 
Domestic  Steel  Wire  Rope  &  Speciahy 
Cable  Manufacturers,  requested  an 
administrative  review  for  25 
manufacturers/exporters  of  steel  wire 
rope  from  Korea. 

We  published  a  notice  of  initiation  of 
the  review  on  May  12, 1994  (59  FR 
24683).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Unlocated  Companies 

We  were  unable  to  obtain  addresses 
for  Atlantic  &  Pacific,  Dong-Il  Metal, 
Dong  Yong,  Kwang  Shin  Industrial,  and 
Seo  Hae  Industrial.  In  accordance  with 
our  practice  with  respect  to  companies 
to  which  we  cannot  send  a 
questionnaire,  we  are  assigning  to  these 
companies  the  "All  Others"  rate  from 
the  less-than-fair-value  (LTFV) 
investigation,  which  is  1.51  percent.  See 
Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  From  Hong  Kong;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  13926 
(March  24,  1994). 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060.  and 
7312.10.9090. 

Excluded  from  this  review  is  stainless 
steel  wire  rope,  i.e.,  ropes,  cables  and 
cordage  other  than  stranded  wire,  of 
stainless  steel,  not  fitted  with  fittings  or 
made  up  into  articles,  which  is 
classifiable  under  HTS  subheading 
7312.10.6000.  Although  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispositive. 
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United  States  Price 

In  calculating  USP,  the  Department 
used  purchase  price  as  defined  in 
section  772  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unrelated  U.S.  purchasers  prior  to 
importation  and  the  exporter's  sales 
price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 

Purchase  price  was  based  on  ex- 
factory,  f.o.b.  Korea,  f.o.b.  customer's 
specihc  delivery  point,  c.i.f.,  c&f,  or 
delivered  prices  to  unrelated  purchasers 
in,  or  for  exportation  to,  the  United 
States.  We  adjusted  these  prices  for 
billing  adjustments.  We  made 
adjustments,  where  applicable,  for 
domestic  brokerage  and  handling,  ocean 
freight,  marine  insurance,  terminal 
handling  charges,  stevedoring  charges, 
wharfage  expenses,  bill  of  lading  issuing 
fees,  export  license  fees,  export 
insurance,  domestic  inland  freight, 
containerization  expenses  and  container 
taxes,  container  freight  station  charges, 
and  shoring  charges  in  accordance  with 
section  772(d)(2)  of  the  Act.  For  certain 
companies  we  also  deducted  bank 
charges,  postage  fees,  letter  of  credit 
advice  charges,  and  delay  charges  when 
they  were  not  reported  separately  from 
movement  expenses.  We  also  added 
duty  drawback,  where  applicable,  for 
Manho  Rope  and  Wire,  Ltd.  (Manho), 
and  Chun  Kee  Steel  &  Wire  Rope  Co.. 
Ltd.  (Chun  Kee),  pursuant  to  section 
772(d)(1)(B)  of  the  Act.  We  did  not  make 
any  duty  drawback  adjustments  for 
Chung  Woo  Rope  Co.,  Ltd.,  Hanboo 
Wire  Rope,  Inc.,  Kumho  Rope,  Sung  Jin 
Company,  Ssang  Yong  Steel  Wire  Co., 
Ltd.,  and  Yeonsin  Metal,  because  they 
were  unable  to  demonstrate  a 
connection  between  imports  for  which 
they  paid  duties  and  exports  of  steel 
wire  rope. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Silicomanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204  (June  17. 1994). 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  steel  wire  rope 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  Volume  of  home  market  sales  of  steel 
wire  rope  to  the  volume  of  third-country 
sales  of  steel  wire  rope,  in  accordance 
with  section  773(a)(1)  of  the  Act  and  19 
CFR  353.48(a).  Based  on  this 
comparison  we  determined  that  the 
home  market  was  viable. 

Because  the  Department  disregarded 
certain  of  Manho's  home  market  sales 


that  were  determined  to  have  been  made 
below  the  cost  of  production  (COP) 
during  the  original  investigation,  the 
Department  initiated  a  COP 
investigation  of  Manho  for  purposes  of 
this  administrative  review,  in 
accordance  with  section  773(b)  of  the 
Act  and  Department  practice.  See,  e.g.. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Thailand;  PreUminaiy 
Results  of  Antidimiping  Duty 
Administrative  Review,  56  FR  11195, 
11196  (March  15, 1991).  Furthermore, 
based  on  allegations  by  petitioner,  we 
also  determined  that  reasonable  grounds 
existed  to  believe  or  suspect  that  Chun 
Kee  and  Boo  Kook  made  sales  below 
cost.  Thus,  we  initiated  COP 
investigations  with  respect  to  Chun  Kee 
and  Boo  Kook.  However,  we  are  using 
best  information  available  (BIA)  for  Boo 
Kook  and  are  not  calculating  a  specific 
rate  for  that  company  (see  "Best 
Information  Available"  section  below). 

We  calculated  the  COP  for  the 
merchandise  using  Manho's  and  Chun 
Kee's  cost  of  manufacturing  (COM)  and 
general  expenses,  in  accordance  with 
section  353.51(c)  of  the  Department's 
regulations  (19  CFR  353.51(c)(1994)). 
Respondents'  COM  consisted  of 
materials,  labor,  and  factory  overhead 
costs  incurred  in  steel  wire  rope 
production.  General  expenses  consisted 
of  general  and  administrative  expenses 
as  well  as  net  interest  expenses 
normally  included  in  general  expenses 
for  COP. 

We  performed  a  model-specific  COP 
test,  in  which  we  examined  whether 
each  home  market  sale  was  priced 
below  the  merchandise's  COP.  The 
Department  defines  the  COP  as  the  sum 
of  direct  material,  direct  labor,  variable 
and  fixed  factory  overhead,  general 
expenses,  and  packing.  See  Stainless 
Steel  Hollow  Products  From  Sweden; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  59  FR 
40521  (August  9, 1994).  For  each  model, 
we  compared  this  sum  to  the  reported 
home  market  unit  price,  net  of  price 
adjustments  and  movement  expenses.  In 
accordance  with  section  773(b)  of  the 
Act,  we  also  examined  whether  the 
home  market  sales  of  each  model  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time.  None  of  these  companies 
submitted  evidence  that  such  sales  were 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

For  each  model  where  less  than  10 
percent,  by  quantity,  of  the  home  market 
sales  during  the  POR  were  made  at 
prices  below  the  COP,  we  included  all 


sales  of  that  model  in  the  computation 
of  FMV.  For  each  model  where  10 
percent  or  more,  but  not  more  than  90 
percent,  of  the  home  market  sales 
during  the  POR  were  priced  below  the 
merchandise's  COP.  we  excluded  from 
the  calculation  of  FMV  those  home 
market  sales  which  were  priced  below 
the  merchandise's  COP,  provided  that 
these  below-cost  sales  were  made  over 
an  extended  period  of  time.  For  each 
model  where  more  than  90  percent  of 
the  home  market  sales  during  the  POR 
were  priced  below  the  COP  and  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  the  model  from  our 
calculation  of  FMV  and  used  the 
constructed  value  (CV)  of  those  models 
as  described  below.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Part  Thereof  From  France, 
et  ai;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Notice  of 
Intent  To  Revoke  Orders  (in  Part)  59  FR 
9463  (February  28, 1994). 

In  order  to  determine  whether  below- 
cost  sales  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  each 
product  was  sold  below  cost  to  the 
number  of  months  during  the  POR  in 
which  each  model  was  sold.  If  a  product 
was  sold  in  fewer  than  three  months 
during  the  review  period,  we  did  not 
exclude  the  below-cost  sales  unless 
there  were  below-cost  sales  in  each 
month  of  sale.  If  a  product  was  sold  in 
three  or  more  months,  we  did  not 
exclude  the  below-cost  sales  unless 
there  were  below-cost  sales  in  at  least 
three  months  during  the  POR.  We  found 
certain  of  Manho's  and  Chun  Kee's 
home  market  sales  to  be  below  the  COP 
and  excluded  these  sales. 

For  those  models  that  had  sufficient 
above-cost  sales,  we  calculated  FMV 
based  on  delivered  prices  and  ex-factory 
prices  to  unrelated  customers.  In 
calculating  FMV,  we  made  adjustments, 
where  appropriate,  for  rebates.  Manho 
reported  domestic  pre-sale  freight  for 
certain  sales.  We  consider  pre-sale 
freight  to  be  an  indirect  expense  where 
respondent  does  not  demonstrate  that  it 
is  a  direct  expense.  Therefore,  since  all 
of  Manho's  U.S.  sales  are  purchase  price 
sales,  and  19  CFR  353.56(b)(1)  (the 
commission  offset  provision)  does  not 
apply,  we  have  not  adjusted  FMV  for 
pre-sale  freight.  We  adjusted  for  Korean 
value-added  tax  in  accordance  with  our 
decision  in  Silicomanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204  (June  17,  1994).  We  deducted 
home  market  packing  costs  from  the 
home  market  price  and  added  U.S. 


packing  costs  to  the  FMV.  We  also  made 
adjustments,  where  applicable,  for 
differences  in  the  physical 
characteristics  of  merchandise. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments  to 
FMV.  We  deducted  home  market  credit 
expenses,  inspection  fees,  domestic 
post-sale  inland  freight,  warranty  and 
servicing  expenses  and  where 
appropriate,  added  U.S  postage  fees, 
U.S.  letter  of  credit  fees,  U.S.  bank 
charges,  U.S.  credit  expenses.  U.S. 
inspection  fees.  U.S.  warranty  and 
servicing  expenses,  and  U.S.  product 
liability  insurance  except  where  they 
were  not  reported  separately  from 
movement  expenses.  We  used  CV  as 
FMV  for  those  U.S.  sales  for  which  there 
were  no  contemporaneous  sales  of  the 
comparison  home  market  model  or 
insufficient  sales  at  or  above  the  COP. 
We  calculated  CV,  in  accordance  with 
section  773(e)  of  the  Act,  as  the  sum  of 
the  COM  of  the  product  sold  in  the 
United  States,  home  market  selling, 
general  and  administrative  (SG&A) 
expenses,  home  market  profit  and  U.S. 
packing.  The  COM  of  the  product  sold 
in  the  United  States  is  the  sum  of  direct 
material,  direct  labor,  and  variable  and 
fixed  factory  overhead  expenses.  For 
home  market  SG&A  expenses,  we  used 
the  larger  of  the  actual  SG&A  expenses 
reported  by  the  respondents  or  10 
percent  of  the  COM.  the  statutory 
minimum  for  general  expenses.  For 
home  market  profit,  we  used  the  larger 
of  the  actual  profit  reported  by  the 
respondents  or  the  statutory  minimum 
of  eight  percent  of  the  sum  of  COM  and 
general  expenses.  We  deducted  home 
market  direct  selling  expenses  and 
added  U.S  direct  selling  expenses  to  CV. 

No  other  adjustments  were  claimed  or 
allowed. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  preliminarily 
determined  that  the  use  of  BIA  is 
appropriate  for  certain  firms. 

In  determining  what  to  use  as  BIA,  the 
Department  employs  a  two-tiered 
methodology.  The  Department  uses  One 
method  to  determine  the  BIA  margin  for 
those  respondents  who  cooperate  in  a 
review,  while  it  uses  a  different  method 
•to  determine  the  BIA  margin  for  those 
respondents  who  do  not  cooperate,  or 
who  significantly  impede  the  review. 

In  the  case  of  uncooperative 
respondents,  we  use  as  BIA  the  higher 
of  (1)  the  highest  of  the  rates  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  LTFV  investigation 
or  prior  administrative  reviews;  or  (2) 
the  highest  calculated  rate  in  the  current 
review  for  any  firm  (see  Final  Results  of 


Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.,  58  FR  39729  (July  26, 
1993)).  When  a  company  substantially 
cooperates  with  our  requests  for 
information,  but  fails  to  provide  all 
information  requested  in  a  timely 
manner  or  in  the  form  requested,  we  use 
as  BIA  the  higher  of  (1)  the  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  the  same 
country  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review;  or  (2)  the  highest  calculated  rate 
in  the  ciurent  review  for  any  firm  for  the 
class  or  kind  of  merchandise  from  the 
same  country. 

Boo  Kook  submitted  timely  responses 
to  our  original  and  supplemental  sales 
questionnaires.  However,  Boo  Kook 
failed  to  respond  to  the  COP 
questionnaire.  Furthermore,  several 
days  before  the  scheduled  verification. 
Boo  Kook  requested  that  we  postpone 
our  verification  for  60  to  90  days.  In  its 
request  for  this  delay.  Boo  Kook  claimed 
that  it  had  learned  that  several 
employees  who  have  been  indicted  for 
embezzlement  had  destroyed  many  of 
the  company's  financial  records,  and 
that  the  remaining  records  were  in 
police  custody.  Boo  Kook  requested  the 
delay  in  verification  in  order  to  enable 
it  to  reconstruct  its  records  for 
verification.  Because  postponement  of 
the  verification  posed  a  substantial 
burden  to  the  Department,  we  could  not 
grant  the  requested  delay,  and  thus  we 
could  not  verify  Boo  Kook's  response. 
Therefore,  in  accordance  with  section 
776(c)  of  the  Act,  we  have  determined 
that  the  use  of  BLA  is  appropriate  for 
Boo  Kook.  Because  Boo  Kook  submitted 
timely  responses  to  the  Department's 
original  and  supplemental  sales 
questionnaires,  we  determine  Boo  Kook 
to  be  a  cooperative  respondent. 
Accordingly,  a  margin  of  2.72  percent, 
which  is  the  highest  calculated  rate  for 
this  review,  has  been  applied  to  Boo 
Kook. 

We  sent  Dae  Kyimg  and  Myung  Jin  a 
questionnaire  and  received  a 
confirmation  of  receipt  through  the 
United  States  Postal  Service  and  the 
U.S.  Embassy  in  Seoul,  respectively.  We 
did  not  receive  a  response  from  these 
two  companies.  Therefore  we  have 
considered  these  companies  to  be 
uncooperative  respondents. 
Accordingly,  a  margin  of  2.72  percent 
has  been  applied  to  Dae  Kyung  and 
Myung  Jin,  which  is  the  highest 
calculated  rate  for  this  review. 


We  sent  Dong-Il  Steel  Mfg.  Co.,  Ltd. 
(Dong-U),  a  questionnaire.  It  requested 
that  it  be  excused  horn  the  review 
process  because  it  no  longer 
manufactures  steel  wire  rope.  We  sent 
the  company  a  letter  explaining  that  it 
is  responsible  for  responding  to  the 
questionnaire  for  any  sales  or  shipments 
that  occiirred  during  the  POR.  However, 
the  company  did  not  respond  to  the 
questionnaire.  Therefore,  we  have 
considered  Dong-Il  to  be  an 
uncooperative  respondent.  Accordingly, 
a  margin  of  2.72  percent  has  been 
applied  to  Dong-Il,  which  is  the  highest 
calculated  rate  for  this  review. 

We  sent  Kwangshin  Rope  a 
questionnaire  and  three  weeks  after  the 
due  date  received  a  response  indicating 
that  it  was  bankrupt.  We  rejected  the 
response  because  it  was  untimely  and 
had  not  been  properly  submitted  or 
served.  However,  we  sent  Kwangshin 
Rope  a  supplemental  questionnaire 
requesting  clarification  of  its  bankruptcy 
status.  We  did  not  receive  a  response. 
Therefore,  we  have  considered 
Kwangshin  Rope  to  be  an  uncooperative 
respondent.  Accordingly,  a  margin  of 
2.72  percent  has  been  applied  to 
Kwangshin  Rope,  which  is  the  highest 
calculated  rate  for  this  review. 

We  sent  Seo  Jin  a  questionnaire  and 
received  confirmation  of  receipt  from 
the  U.S.  Embassy.  One  month  after  the 
deadline  for  the  questionnaire  response, 
we  received  a  letter  requesting  an 
extension  from  Seo  Jin.  We  denied  this 
request  because  the  request  was 
untimely,  was  not  served  as  required  by 
our  regulations,  and  was  not  filed  in  our 
Central  Records  Unit  as  required  by  our 
regulations.  Therefore,  we  have 
considered  Seo  Jin  to  be  an 
uncooperative  respondent.  Accordingly, 
a  margin  of  2.72  percent  has  been 
applied  to  Seo  Jin,  which  is  the  highest 
calculated  rate  for  this  review. 

Preliminary  Results  of  Reviews 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
September  30,  1992,  through  February 
28. 1994: 


Manuf  acturer/e  xporter 

Margin 
(percent) 

Atlantic  &  Pacific 

1  51 

Boo  Kook  Corporation  

2  72 

Chun  Kee  Steel  &  Wire  Rope 

Co.,  Ltd  

Chung  Woo  Rope  Co.,  Ltd 

Dae  Heung  Industrial  Co  ....! 

2.72 

0.16 

(M 

Dae  Kyung  Metal 

2.72 

Dong-Il  Metal  

1  51 

Dong-Il  Steel  Manufacturing  Co., 
Ltd  

2  72 

Dong  Young  

1.51 
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Hanboo  Wire  Rope,  Inc 
Jinyang  Wire  Rope,  Inc 
Korea  Sangsa  Co 
Korope  Co 
Kumho  Rope 

Kwang  Shin  Ind - 

Kwangshin  Rope  

Manho  Rope  &  Wire,  Ltd 

Myung  Jin  Co  

Seo  Hae  Ind  _ 

Seo  Jin  Rope 

Ssang  Yong  Steel  Wire  Co..  Ltd 

Sung  Jin 

Sungsan  Special  Steel  Process- 
ing Inc  

TSK  (Korea)  Co..  Ltd  ..„ „ 

Yeonsin  Metal 


Margin 
(percent) 


0.45 

(') 

(') 

V) 

0.07 

1.51 

2.72 

0.03 

2.72 

1.51 

2.72 

0.09 

0.04 

(') 

V) 

0.17 


^  ^4o  shipments  or  sales  subject  to  this  re- 
view. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diH^erences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  the  review  the 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  the 
review  (except  that  if  the  rate  for  a  firm 
is  de  minimis,  i.e.,  less  than  0.5  percent, 
no  cash  deposit  will  be  required  for  that 
firm);  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
mcinufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  1.51  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation  (58  FR  11029). 

These  deposit  requirements  shall 
remain  in  e^^ect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 


publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication  or  the  first  work  day 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  March  13. 1995. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-6682  Filed  3-16-95;  8:45  am) 

BILUNQ  COOE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  031095B] 
Marine  IMammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Request  to  export  nonreleasable 
beached  and  stranded  marine  mammals 
(P583). 

SUMMARY:  Notice  is  hereby  given  that 
Shimoda  Floating  Aquarium,  Fujita 
Tourist  Enterprises  Co.,  3-22-31 
Shimoda.  Shizuoka  415.  Japan,  has 
requested  authorization  to  export  for 
public  display  purposes  two 
nonreleasable  beached  and  stranded 
Cahfomia  sea  lions  from  a  U.S. 
rehabilitation  facility. 


ADDRESSES:  The  request  for 
authorization  and  related  documents  are 
available  for  review  upon  written 
request  to  the  Chief.  Permits  Division, 
F/PRl.  Office  of  Protected  Resources, 
NMFS,  1335  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301/713- 
2289). 

Relevant  written  comments  about  this 
request  should  be  submitted  to  the 
above  address  April  17. 1995. 
SUPPLEMENTARY  INFORMATION:  Shimoda 
Floating  Aquarium,  Fujita  Tourist 
Enterprises  Co.,  is  requesting 
authorization  for  the  export  of  two 
nonreleasable  rehabilitated  female 
California  sea  lions  [Zaiophus 
californianus)  for  the  purpose  of  public 
display  under  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA),  as 
amended  (16  U.S.C.  1361  et  seq.). 

The  permanent  retention  or  export  for 
public  display  purposes  of  a  beached  or 
stranded  marine  mammal  taken  for  the 
purpose  of  rehabilitation  under  section 
109(h)  of  the  MMPA  must  be  authorized 
by  NMFS.  Under  the  1994  amendments 
to  the  MMPA,  in  order  to  obtain  any 
marine  mammal  for  public  display 
purposes,  the  recipient  must:  (1)  Offer  a 
program  for  education  or  conservation 
purposes  that  is  based  on  professionally 
recognized  standards  of  the  public 
display  community;  (2)  be  registered  or 
hold  a  license  issued  under  7  U.S.C. 
2131  et  seq.;  i.e.,  from  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  U.S.  Department  of  AgricuUure 
(or.  for  foreign  facilities,  meet 
comparable  standards);  and  (3)  maintain 
facilities  for  the  public  display  of 
marine  mammals  that  are  open  to  the 
public  on  a  regularly  scheduled  basis 
and  to  which  access  is  not  limited  or 
restricted  other  than  by  charging  of  an 
admission  fee. 

In  this  regard,  the  required 
certifications  and  statements  provided 
by  Shimoda  Floating  Aquarium  and  the 
Japanese  Fisheries  Agency  have  been 
submitted  to  NMFS  and  APHIS,  and 
have  been  found  appropriate  and 
sufficient  to  allow  consideration  of  the 
request. 

Dated:  March  13. 1995. 
Art  JefiTers, 

Acting  Chief,  Division  of  Permits  and 
Documentation,  National  Marine  Fisheries 
Service. 
[FR  Doc.  95-6666  Filed  3-16-95;  8:45  am] 

BILUNG  CODE  3S1ft-22-f 

p.D.  031095C] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Request  to  export  nonreleasable 
beached  and  stranded  marine  mammals 
(P582). 

SUMMARY:  Notice  is  hereby  given  that 
TOBA  Aquarium.  Toba  3-3-6  Toba 
City.  Mie  Prefecture,  517  Japan,  has 
requested  authorization  to  export 
nonreleasable  beached/stranded  marine 
mammals  from  the  United  States  for  the 
purpose  of  public  display. 

ADDRESSES:  The  request  for 
authorization  and  related  documents  are 
available  for  review  upon  written 
request  to  the  Chief.  Permits  Division. 
F/PRl,  Office  of  Protected  Resources. 
NMFS.  1335  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301/713- 
2289). 

Relevant  written  comments  about  this 
request  should  be  submitted  to  the 
above  address  by  April  17. 1995. 

SUPPLEMENTARY  INFORMATION:  TOBA 
Aquarium  is  requesting  authorization 
for  the  export  of  five  nonreleasable 
rehabilitated  California  sea  lions 
[Zaiophus  californianus)  for  the 
purpose  of  public  display  under  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA).  as  amended  (16  U.S.C.  1361  et 
seq.). 

The  permanent  retention  or  export  for 
public  display  purposes  of  a  beached  or 
stranded  marine  mammal  taken  for  the 
purpose  of  rehabilitation  under  section 
109(h)  of  the  MMPA  must  be  authorized 
by  NMFS.  Under  the  1994  amendments 
to  the  MMPA,  in  order  to  obtain  any 
marine  mammal  for  public  display 
purposes,  the  recipient  must:  (1)  Offer  a 
program  for  education  or  conservation 
purposes  that  is  based  on  professionally 
recognized  standards  of  the  public 
display  community;  (2)  be  registered  or 
hold  §  license  issued  under  7  U.S.C. 
2131  et  seq.;  i.e..  from  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(or.  for  foreign  facilities,  meets 
comparable  standards);  and  (3)  maintain 
facilities  for  the  public  display  of 
marine  mammals  that  are  open  to  the 
public  on  a  regularly  scheduled  basis 
and  to  which  access  is  not  limited  or 
restricted  other  than  by  charging  of  an 
admission  fee.  In  this  regard,  the 
required  certifications  and  statements 
provided  by  TOBA  Aquarium  and  the 
Japanese  Fisheries  Agency  have  been 
submitted  to  NMFS  and  APHIS,  and 
have  been  found  appropriate  and 
sufficient  to  allow  consideration  of  the 
request. 


Dated:  March  13. 1995. 
Art  Jeffers, 

Acting  Chief  Division  of  Permits  &■ 
Documentation,  National  Marine  Fisheries 
Service. 

IFR  Doc.  95-6664  Filed  3-16-95;  8:45  am] 

BILUNG  CODE  3510-«-F 


[I.D.  030995A] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies  will  hold  meetings 
during  the  week  of  April  17, 1995,  at  the 
Hilton  Hotel,  500  W.  3rd  Avenue, 
Anchorage.  AK.  All  meetings  are  open 
to  the  public,  with  the  exception  of  an 
executive  session  to  be  held  during  the 
lunch  hour  1  day  during  the  meeting 
week  to  review  personnel  matters  and 
pending  litigation.  Each  meeting  will 
continue  until  business  is  completed. 
All  meetings  will  be  held  at  the  hotel 
and  are  scheduled  as  follows: 

Council  Advisory  Panel  and  Scientific 
and  Statistical  Committee  meetings  will 
begin  at  1:00  p.m..  on  April  17. 

The  Council  meeting  will  begin  at 
1:00  p.m..  on  April  19.  and  is  expected 
to  continue  through  at  least  April  22, 
and  possibly.  April  23.  There  may  be 
other  workgroup  and/or  committee 
meetings  held  during  the  week.  Notice 
of  meetings  will  be  posted  and 
announced  at  the  Council  meeting. 
Time  permitting,  the  Council  will 
address,  and  may  take  appropriate 
action  on,  the  following  agenda  items: 

1.  Reports  from  NMFS  on  the  current 
status  of  fisheries  and  regulations,  from 
the  Alaska  Department  of  Fish  and 
Game  on  domestic  fisheries,  and  from 
NMFS  and  the  U.S.  Coast  Guard  on 
enforcement  and  surveillance  activities; 

2.  Final  action  on  groundfish  and  crab 
license  alternatives; 

3.  Initial  review  of  analysis  for 
continuation  of  inshore/offshore 
allocations  and  the  pollock  community 
development  quota  program; 

4.  Review  proposed  rule  for  the 
moratorium  on  groundfish  and  crab 
fisheries  in  the  Gulf  of  Alaska  (GOA) 
and  Bering  Sea/Aleutian  Islands  (BSAI); 

5.  Receive  a  status  report  on  the 
implementation  of  the  Research  Plan 
observer  user  fee  program  and  review 
technical  issues  associated  with  the 
plan; 


6.  Receive  legal  opinion  from  NOAA 
General  Counsel  on  the  State  of  Alaska's 
authority  over  halibut  management,  and 
a  staff  report  on  progress  for  a  regulatory 
amendment  to  control  the  amount  of 
halibut  taken  by  the  charter  industry; 

7.  Under  the  Sablefish  and  Halibut 
Individual  Fishery  Quota  (IFQ)  Program, 
the  Council  will  receive  a  report  from  its 
Implementation  Team,  receive  an  issues 
paper  on  an  early  opening  of  the 
Aleutian  Islands  sablefish  IFQ  fishery, 
and  receive  a  status  report  on  several 
other  pending  amendments  to  the 
program; 

8.  Review  information  on  oil  and  gas 
lease  sale  (MMS  Sale  249)  in  Cook  Inlet; 

9.  Bycatch.  waste,  and  harvest 
priority:  Receive  discussion  papers  on 
improved  retention  and  utilization; 
seasonal  allocation  of  rock  sole  total 
allowable  catch;  and  harvest  priority, 
including  a  legal  opinion  on  options 
being  discussed  for  harvest  priority; 

10.  Review  Magnuson  Act 
reauthorization  proposals  and  approved 
amendments; 

11.  Review  biological  assessment  and 
opinion  for  section  7  consultation  for 
Snake  River  salmon,  and  receive  a 
report  on  listing  Steller  sea  lions  as 
endangered,  and  a  report  on  the  status 
of  seabirds; 

12.  Scallop  management:  Receive  a 
status  report  on  emergency  closure; 
review  draft  fishery  management  plan, 
and  information  on  crab  bycatch  and 
inclusion  of  scallop  vessels  in  the 
observer  plan; 

13.  Receive  a  report  of  the  working 
panel  for  a  grid  sorting  amendment  to 
reduce  halibut  bycatch/mortality; 

14.  Initial  review  of  an  analysis  of 
Bristol  Bay  red  king  crab  closure  and 
receive  a  report  from  the  BSAI  Crab  and 
Groundfish  Plan  Teams  on  rebuilding 
crab  fisheries; 

15.  Receive  a  report  from  the  Salmon 
Research  Foundation  and  take  final 
action  on  chinook  salmon  bycatch 
amendment; 

16.  Review  a  proposed  rule  for  the 
total  weight  measurement  amendment; 

17.  Receive  report  on  pollock  trawl 
mesh  studies; 

18.  Consider  whether  to  adjust  the 
GOA  Pacific  ocean  perch  (POP) 
rebuilding  plan,  and  establish  the  total 
allowable  catch  for  POP  for  1995; 

19.  Consider  apportioning  pollock 
between  midwater  and  bottom  trawls. 
FOR  FURTHER  INFORMATION  CONTACT: 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 

meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
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sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  (907)  271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  March  13, 1995. 
David  S.  Craatin. 

AcUng  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-6663  Filed  3-16-95;  8:45  am) 
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P.D.  030696B] 

Marin*  Mammals 

agency:  National  Marine  Fishories 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcation  to  modify 

permit  no.  770  (P66G). 

SUMMAnv:  Notice  is  hereby  given  that 
the  Alaska  Department  of  Fish  and 
Game,  Division  of  Wildlife 
Conservation,  P.O.  Box  25526,  Juneau, 
Alaska  99802-5526,  has  requested  a 
modification  to  permit  no.  770. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668  (907/ 
586-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl.  Office  of  Protected 
Resources,  NMFS,  1335  East- West 
Highway,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
modification  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  no.  770, 
issued  on  March  20, 1992  (57  FR 
10649),  is  requested  under  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 


Permit  no.  770  authorizes  the  permit 
holder  to  conduct  scientific  research  on 
200  harbor  seals  [Phoca  vitulina)  and 
100  spotted  seals  {Phoca  largha)  over  a 
4-year  period.  The  research  includes 
capture,  restraint,  sampling,  flipper 
tagging,  and  attaching  satellite-linked 
platform  transmitter  terminals  (PTTs) 
and/or  VHF  telemetry.  The  permit  also 
authorizes  the  unintentional  killing  of 
up  to  10  harbor  seals  and  5  spotted  seals 
and  the  inadvertent  harassment  of  up  to 
500  of  each  species. 

The  holder  requests  a  further 
modification  to  this  permit  to  take 
harbor  seals  in  the  following  manner:  (1) 
An  additional  100  by  capture,  restraint, 
immobilization,  sampling,  and  flipper 
tagging,  and  an  additional  100  by 
unintentional  harassment  while 
conducting  authorized  activities;  (2) 
obtain  muscle  biopsies  fix)m  up  to  50, 
inject  deuterium  oxide  in  up  to  50,  and 
inject  Evans  Blue  solution  in  up  to  50; 
(3)  export  samples  from  harbor  seals  and 
spotted  seals  specifically  to  Canada  and 
The  Netherlands  and  also  on  a 
worldwide  basis  as  the  need  arises. 

Dated:  March  13. 1995. 
Alt  Jefifiera, 

Acting  Chief,  Permits  6-  Documentation 
Division,  National  Marine  Fisheries  Service. 
[PR  Doc.  95-6665  Filed  3-16-95;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  17,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  28,  December  9,  23, 1994, 
January  6, 13  and  20, 1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  54169.  63764, 
66300,  60  FR  2083,  3196  and  4150)  of 


proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Kit,  Solar  Power  Installation 

5340-01-176-4179 
Microfiche  of  FAA  Directives  &  Advisory 
Circulars 

7690-00-NSH-0078 
(Requirements  for  the  Federal  Aviation 
Administration) 
Pad,  Scouring 

7920-00-841-7537 

7920-01-162-6064 
Holder,  Scouring  Pad 

7920-01-222-7798 

Services 

Acquisition  &  Distribution  of  Batteries 
(6135-00-643-1309) 
(6135-00-643-1310) 
(6135-00-826-4798) 
(6135-00-900-2139) 
Commissary  Shelf  Stocking  and  Custodial, 

Fort  Polk,  Louisiana 
)anitorial/Custodial,  Naval  Postgraduate 
School,  Annex,  La  Mesa  Village,  Golf 
Course  Areas  and  Fort  Ord  Hospital, 
Monterey,  California 


Janitorial/Custodial,  USARC  Moore  Hall,  Salt 
Lake  City,  Utah 

Medical  Transcription,  Department  of 

Veterans  Affairs,  Dwight  D.  Eisenhower 
Medical  Center,  Leavenworth,  Kansas 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective  date 

of  this  addition  or  options  exercised  under 

those  contracts. 

BeveHy  L.  Milkman, 

Executive  Director. 

[FR  Doc.  95-6635  Filed  3-16-95;  8:45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  17,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArHngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity  _ 

Gaiter,  Neck 

8440-01-387-8509 
NPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  Maryland  at  its 

facility  in  Cumberland,  MD 

Services 

Administrative  Services,  Department  of 

Veterans  Affairs  Medical  Center,  2300 

Ramsay  Street,  Fayetteville,  North 

Carolina 
NPA:  Fairfax  Opportunities  Unlimited,  Inc., 

Springfield,  Virginia 
)anitorial/Custodial,  Department  of  Veterans 

Affairs  Medical  Center,  1500  East 

Woodrow  Wilson  Drive,  Jackson, 

Mississippi 
NPA:  Allied  Enterprises  of  )ackson,  )ackson, 

Mississippi 
Laundry  Service,  Department  of  Veterans 

Affairs  Medical  Center,  7305  N.  Military 

Trail,  West  Palm  Beach,  Florida 
NPA:  Gulfstream  Goodwill  Industries,  Inc., 

West  Palm  Beach,  Florida 
Recycling  Service,  Robins  Air  Force  Base, 

Georgia 
NPA:  Houston  County  Association  for 

Exceptional  Citizens,  Inc..  Warner 

Robins,  Georgia 
Recycling  Service,  Naval  Surface  Warfare 

Center,  Crane.  Indiana 
NPA:  Stone  Belt  Council  for  Retarded 

Citizens,  Inc..  Bloomington,  Indiana 
Switchboard  Operation,  Department  of 

Veterans  Affairs  Medical  Center,  3601 

South  6th  Avenue,  Tucson,  Arizona 
NPA:  Tucson  Association  for  the  Blind  & 

Visually  Imp>aired,  Tucson,  Arizona 
Switchboard  Operation,  Department  of 

Veterans  Affairs  Medical  Center,  2300 

Ramsay  Street,  Fayetteville,  North 
Carolina 
NPA:  Fairfax  Opportunities  Unlimited.  Inc.. 
Springfield,  Virginia 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  95-6636  Filed  3-16-95;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2  section 
10(a)  and  41  CFR  101-6. 1015(b),  that 
the  Commodity  Futures  Trading 
Comiqission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Lower  Level 
Hearing  Room  (B-1)  at  the 
Commission's  Washington,  DC 
headquarters  located  at  2033  K  Street, 
NW.,  Washington,  DC  20581,  on  March 
30,  1995.  beginning  at  1:30  p.m.  and 
lasting  until  5:00  p.m.  FPAC  members 
will  be  meeting  to  discuss  the 
international  competitiveness  of  the 
U.S.  derivatives  industry  and  the 
adequacy  of  the  current  regulatory 
structure  to  meet  the  needs  of  U.S. 
futures  exchanges  and  derivatives 
market  participants  vis-a-vis  their 
foreign  conipetitors. 

The  FPAC  will  discuss  how  possible 
changes  in  the  regulatory  framework 
could  help  or  hinder  U.S. 
competitiveness,  including  such  issues 
as  whether  greater  regulatory 
consolidation  would  ease  regulatory 
burdens;  whether  increased  regulatory 
oversight  of  OTC  derivatives  markets  in 
the  U.S.  will  create  a  competitive 
disadvantage  for  U.S.  firms;  and  the 
relative  strengths  and  weaknesses  of 
product-based  versus  institution-based 
regulation  to  meet  the  long  term  needs 
of  the  U.S.  derivatives  industry. 
Representatives  of  key  congressional 
committees  have  been  invited  to  make 
presentations  and  participate  in  this 
discussion. 

FPAC  members  will  also  discuss  the 
strengths  and  weaknesses  of  conducting 
business  in  the  U.S.  as  compared  to 
other  jurisdictions  from  the  perspective 
of  end-users,  futures  commission 
merchants,  OTC  derivative  dealers,  and 
managed  funds.  FPAC  will  also  hear 
from  exchange  representatives  regarding 
the  competitive  challenges  created  by 
the  grovkfth  of  foreign  futures  exchanges. 
Finally,  FPAC  will  discuss  prospects  for 
the  development  of  global  standards  for 
derivatives  oversight,  in  the  wake  of  the 
collapse  of  Barings  PLC. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisorj- 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  the  assessment  of 
issues  concerning  individuals  and 
industries  interested  in  or  affected  by 
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financial  markets  regulated  by  the 
Commission.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  23, 
1993  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  CFTC  Commissioner  Sheila 
C  Bair.  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgment.  faciUtate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Fututes 
Trading  Commission  Financial  Products 
Advisory  Committee,  do  Kristyn  H. 
Burnett,  2033  K  Street.  NW., 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Burnett  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 

!)rovision  will  be  made,  if  time  permits, 
or  an  oral  presentation  of  no  more  than 
.  five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington, 
DC.  on  March  13, 1995. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  95-6645  Filed  3-16-95;  8:45  ami 

MLUNQ  COOE  S3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Base  Closure  and 
Realignment  Commission  Investigative 
Hearings  Schedule 

AGENCY:  Defense  Base  Closure  and 
Realignment  Commission  (a 
Presidentially  appointed  commission 
separate  from  and  independent  ofDoD). 
ACTION:  Notice  of  regional  investigative 
hearings. 

SUMMARY:  Pursuant  to  PubHc  Law  101- 
510,  as  amended,  the  Defense  Base 
Closure  and  Realignment  Commission 
announces  a  series  of  regional 
investigative  hearings  to  be  held 
throughout  the  United  States.  The 
purpose  of  these  hearings  is  for  the 
Commission  to  receive  testimony  from 
communities  that  host  militarj- 
installations  recommended  for  closure 
or  realignment  by  the  Secretary  of 
Defense.  The  specific  dates  and 
locations  follow: 

March  29  (Location:  Territory  of  Guam) 

Regional  hearing  for  testmony  regarding 
the  following  installations: 


Fleet  and  hidustrial  Supply  Center 

Guam 
Naval  Air  Station  Agana  Guam 
Naval  Activities  Guam 
Ship  Repair  Facility 

March  30  (Location:  Grand  Forks  ND) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Grand  Forks  Air  Force  Base  ND 
Minot  Air  Force  Base  ND 

March  31  (Location:  Great  Falls  MT) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Fort  Missoula  MT 
Malmstrom  Air  Force  Base  MT 

April  4  (Location:  Birmingham  AL) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Fort  McClellan  AL 
Reserve  Center  Huntsville  AL 
Big  Coppet  Key  FL 
Eglin  Air  Force  Base  FL 
Homestead  Air  Force  Base  FL 
MacDill  Air  Force  Base  FL 
Naval  Air  Station  Cecil  Field  FL 
Naval  Air  Station  Key  West  FL 
Naval  Aviation  Depot  Pensacola  FL 
Naval  Research  Lab  &  Naval 

Underwater  Sound  Reference 

Detachment  FL 
Naval  Training  Center  Orlando  FL 
Nuclear  Power  Propulsion  Training 

Center  Orlando  FL 
Defense  Contract  Management  District 

South  Marietta  GA 
Robins  Air  Force  Base  GA 
Naval  Biodynamics  Lab  New  Orleans 

LA 
Reserve  Center  New  Orleans  (Region 

10)  LA 
Naval  Technical  Training  Center 

Meridian  MS 
Naval  Air  Station  Meridian  MS 
Fort  Buchanan  Puerto  Rico 
Fleet  and  Industrial  Supply  Center 

Charleston  SC 
Reserve  Center  Charlestown  (Region 

7)SC 
Defense  Distribution  Depot  Memphis 

TN 

April  12  (Location:  Chicago  IL) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Charles  Melvin  Price  Support  Center 

IL 
Savanna  Army  Depot  Activity  IL 
Naval  Air  Warfare  Center  Aircraft 

Division  Indianapolis  IN 
Reserve  Center  Olathe  KS 
Naval  Surface  Warfare  Center  Crane 

Division  Detachment  Louisville  KY 


Detroit  Arsenal  MI 
Naval  Air  Facility  Detroit  MI 
Reserve  Center  Cadillac  MI 
Selfiidge  Army  Garrison  MI 
Aviation-Troop  Command  (ATCOM) 

MO 
Defense  Contract  Management 

Command  International  OH 
Defense  Distribution  Depot  Columbus 

OH 
Springfield-Beckley  Municipal 

Airport  Air  Guard  Station  OH 
Reserve  Center  Sheboygan  WI 

April  19  (Location:  Dallas  TX) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Fort  Chaffee  AR 
Tinker  Air  Force  Base  OK 
Bergstrom  Air  Reserve  Base  TX 
Brooks  Air  Force  Base  TX 
Defense  Distribution  Depot  Red  River 

TX 
Electronic  Warfare  Evaluation 

Simulator  Activity  Fort  Worth  TX 
Kelly  Air  Force  Base  TX 
Naval  Air  Station  Corpus  Christi  TX 
Red  River  Army  Depot  TX 
Reese  Air  Force  Base  TX 
Reserve  Center  Laredo  TX 

April  20  (Location:  Albuquerque  NM) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Williams  Air  Force  Base  AZ 
Fitzsimons  Army  Medical  Center  CO 
Lowrry  Air  Force  Base  CO 
Kirtland  Air  Force  Base  NM 
Defense  Distribution  Depot  Ogden  UT 
Dugway  Proving  Ground  UT 
Hill  Air  Force  Base  UT 

April  24  (Location:  Delta  Junction  AK) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Fort  Greely  AK 
Naval  Air  Facility  Adak  AK 

April  28-29  (Location:  San  Francisco 
CA) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Branch  U.S.  Disciplinary  Barracks  CA 
Camp  Bonneville  CA 
Defense  Contract  Management  District 

West  El  Segundo  CA 
East  Fort  Baker  CA 
Fort  Hunter  Liggett  CA 
Marine  Corps  Air  Station  El  Toro  CA 
Marine  Corps  Air  Station  Tustin  CA 
McClellan  Air  Force  Base  CA 
Moffett  Federal  Airfield  Air  Guard 

Station  CA 
Naval  Command  Control  and  Ocean 

Surveillance  Center  San  Diego  CA 


Naval  Health  Research  Center  San 

Diego  GA 
Naval  Personnel  Research  & 

Development  Center  San  Diego  CA 
Naval  Recruiting  District  San  Diego 

CA 
Naval  Ship  Yard  Long  Beach  CA 
Naval  Training  Center  San  Diego  CA 
North  Highlands  Air  Guard  Station 

CA 
Onizuka  Air  Station  CA 
Ontario  International  Airport  Air 

Guard  Station  CA 
Reserve  Center  Pomona  CA 
Reserve  Center  Santa  Ana  Irvine  CA 
Reserve  Center  Stockton  CA 
Rio  Vista  Army  Reserve  Center  CA 
Sierra  Army  Depot  CA 
Supervisor  of  Shipbuilding 

Conversion  and  Repair  Long  Beach 

CA 
Naval  Air  Station  Barbers  Point  HI 
Naval  Undersea  Warfare  Center 

Keyport  WA 

May  4  (Location:  Baltimore  MD) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Naval  Recruiting  Command  DC 
Naval  Security  Group  Command 

Detachment  Potomac  DC 
Army  Bio-Medical  Research  Lab,  Fort 

Detrick  MD 
Concepts  Analysis  Agency  MD 
Fort  Meade  MD 
Fort  Ritchie  MD 
Investigations  Control  and 

Automation  Directorate  Fort 

Holabird  MD 
Naval  Medical  Research  Institute 

Bethesda  MD 
Naval  Surface  Warfare  Center 

Carderock  Division  Detachment 

Annapolis  MD 
Naval  Surface  Warfare  Center 

Dahlgren  Division  Detachment 

White  Oak  MD 
Publications  Distribution  Center 

Baltimore  MD 
Recreation  Center  #2  NC 
Charles  E.  Kelly  Support  Center  PA 
Defense  Distribution  Depot 

Letterkenny  PA 
Defense  Industrial  Supply  Center 

Philadelphia  PA 
Fort  Indiantown  Gap  PA 
Greater  Pittsburgh  International 

Airport  Air  Reserve  Station  PA 
Naval  Command  Control  and  Ocean 

Surveillance  Center  Warminster  PA 
Naval  Air  Technical  Services  Facility 

Philadelphia  PA 
Letterkenny  Army  Depot  PA 
Naval  Air  Warfare  Center  Aircraft  Div 

Open  Water  Test  Facility  Oreland 

PA 
Naval  Shipyard  Norfolk  Detachment 

Philadelphia  PA 


Fort  Lee  VA 

Fort  Pickett  VA 

Information  Systems  Software 

Command  (ISSC)  VA 
Naval  Command  Control  and  Ocean 

Surveillance  Center  In-Service 

Engineering  East  Coast  Detachment 

Norfolk  VA 
Naval  Information  Systems 

Management  Center  Arlington,  VA 
Naval  Management  Systems  Support 

Office  Chesapeake  VA 
Naval  Sea  Systems  Command 

Arlington  VA 
Office  of  Naval  Research  Arlington 

VA 
Space  and  Naval  Warfare  Systems 

Command  Arlington  VA 
Valley  Grove  Area  Maintenance 

Support  Activity  WV 

May  5  (Location:  New  York  City) 

Regional  hearing  for  testimony 

regarding  the  following 

installations: 
Naval  Undersea  Warfare  Center 

Newport  Division  New  London  CT 
Hingham  Cohasset  MA 
Naval  Air  Station  South  Weymouth 

MA 
Bayonne  Military  Ocean  Terminal  NJ 
Bellmore  Logistics  Activity  NJ 
Camp  Kilmer  NJ 
Camp  Pedricktown  NJ 
Caven  Point  Reserve  Center  NJ 
Fort  Dix  NJ 
Naval  Air  Warfare  Center  Aircraft 

Division  Lakehurst  NJ 
Fort  Hamilton  NY 
Fort  Totten  NY 
Griffiss  Air  Force  Base  NY 
Real-Time  Digitally  Controlled 

Analyzer  Processor  Activity  Buffalo 

NY 
Reserve  Center  Staten  Island  NY 
Rome  Laboratory  NY 
Roslyn  Air  Guard  Station  NY 
Seneca  Army  Depot  NY 
Stratford  Army  Engine  Plant  CT 
Sudbury  Training  Annex  MA 

Each  hearing  will  begin  at  9:00  a.m. 
and  will  be  open  to  the  public.  The 
building  and/or  room  number  are  noted 
in  parentheses  following  the  date  of 
each  hearing.  However,  hearing 
locations,  dates,  and  times  are  subject  to 
change  based  upon  availability  of 
facilities. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wade  Nelson,  Director  of 
Communications,  at  (703)  696-0504. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  will  publish  changes  to  the 
above  schedule  in  the  Federal  Register. 
Please  call  the  Commission  point  of 
contact  to  confirm  dates,  times,  and 
locations  prior  to  each  event. 
Individuals  needing  special  assistance 


should  contact  the  Commission  in 
advance  of  each  event  to  facilitate  their 
requirements. 

Dated:  March  13.  1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(PR  Doc.  95-6559  Filed  3-16-95:  8:45  ami 
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Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces. 

The  Commission  is  charged  with 
providing  an  independent  review  of  the 
roles  and  missions  of  the  armed  services 
to  Congress,  the  Secretary  of  Defense 
and  the  Chairman  of  the  Joint  Chiefs  of 
Staff.  The  year-long  review  will  identify 
changes  that  can  be  made  to  improve 
military  effectiveness  and  eliminate 
unnecessary  duplication  among  the 
services.  The  purpose  of  this  meeting  is 
to  discuss  some  of  the  specific  roles  and 
missions  issues  that  are  being  developed 
for  consideration  by  the  Commission. 
Material  to  be  discussed  will  consist  of 
both  classified  and  unclassified 
information  in  a  format  that  makes  it 
impractical  to  separate  the  two. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-453,  as  amended  (5  U.S.C. 
App  n),  it  has  been  determined  that  this 
Commission  on  Roles  and  Missions 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

DATES:  March  20,  1995. 
SUPPLEMENTARY  INFORMATION: 
Extraordinary  circumstances  compel 
notice  of  this  meeting  to  be  posted  in 
less  than  the  15-day  requirement. 

Dated:  March  14. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  95-6622  Filed  3-16-95;  8:45  am] 
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Government-Industry  Advisory 
Committee  on  the  Operation  and 
Modernization  of  the  National  Defense 
Stockpile 

ACTION:  Notice  of  meeting. 
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SUMMARY:  The  first  meeting  of  this 
committee  will  be  held  on  March  30, 
1995.  at  the  Doubletree  Hotel.  300  Anny 
Navy  Drive.  Arlington.  VA.  The  meeting 
is  open  to  the  pubUc.  This  committee 
was  established  under  Public  Law  102- 
484.  The  agenda  for  the  meeting  is  as 
follows: 
8:30  a.m.:  Briefings  to  the  committee 

members  on  National  Defense 

Stockpile  issues 
11:30  a.m.:  Luncheon 
1:00  p.m.:  Member's  discussion  of  scoi>e 

of  work  and  committee  structure 
4:00  p.m.:  Adjourn. 

For  additional  information  contact 
Mr.  Tom  Meeker  at  703-607-3203. 

Dated:  March  13. 1995. 
Patrida  L.  Toppings, 

Alternate  OSD  Federal  Bepster  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  95-6560  Filed  3-16-95;  8:45  ami 

MLUNQ  COM  S000-04-M 


D«f«ns«  Science  Board  Task  Force  on 
Defense  Acquisition  Reform,  Ptiase  III 

action:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform.  Phase  III  will  meet  in  open 
session  on  March  29  and  May  16.  1995 
at  the  Pentagon.  Room  3E869.  Arlington. 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further  ^ 
information  should  call  Mr.  Jay  Dutcher 
at (703)  697-5384. 

Dated:  March  13, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-6556  Filed  3-16-95;  8:45  am] 
BILUNOCOOe  SMOQ*  M 


Defense  Science  Board  Task  Force  on 
Joint  Technology  Issues 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Joint  Technology  Issues 
will  meet  in  closed  session  on  March 
27.  1995  at  the  Pentagon.  Arlington. 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 


Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  work  with  the  JCS 
Chairman  and  Vice  Chairman  in  support 
of  the  Expanded  JRCX3  activities.  The 
Task  Force  should  place  special 
emphasis  on  the  application  of 
technology  to  enhance  the  effectiveness 
of  the  evolving  force  structure  within 
tight  Hscal  constraints  and  should  also 
place  a  special  focus  on  issue  dealing 
with  operations  other  than  war. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended 
(5  U.S.C.  Aapp.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubhc. 

Dated:  March  13, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-6557  Filed  3-16-95;  8:45  ami 
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Defense  Science  Board  Task  Force  on 
C-17  Review,  Phase  II 

ACnON:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  C-17  Review,  Phase  11 
will  meet  in  closed  session  on  March 
27, 1995  at  Wright-Patterson  Air  Force 
Base,  Ohio. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  access  the  current  status  of  the  C- 
17  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 
U.S.C.  App.  II,  (1988)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(4)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  13, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer.  Department  of  Defense. 

|FR  Doc.  95-6558  Filed  3-16-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProjMt  No.  2535-003— QA] 

South  Carolina  Electric  &  Gas  Co.; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

March  13. 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Stevens  Creek  Hydroelectric  Project, 
located  on  the  Savannah  River  near 
Augusta,  Georgia;  in  Columbia  County, 
Georgia;  and  Edgefield  and  McCormick 
Counties,  South  Carolina;  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  office's 
at  941  North  Capitol  Street  N.E., 
Washington,  D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N.E.,  Washington,  D.C.  20426.  Please 
affix  "Stevens  Creek  Hydroelectric 
Project  No.  2535"  to  all  comments.  For 
further  information,  please  contact  John 
Blair  at  (202)  219-2845. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-6586  Filed  3-16-95;  8:45  ami 

BILUNQ  CODE  6717-01-M 


[Proiect  No.  2306-016] 

Citizens  Utilities  Co.;  Notice  of 
Amendment  To  Application 

March  13. 1995. 

On  February  9. 1995,  Citizens  Utilities 
(Applicant)  filed  an  application  to 
amend  its  application  for  new  license 
for  the  Clyde  River  Project,  FERC  No. 
2306-016. 

The  Applicant  is  proposing  to  (1) 
remove  the  Newport  No.  11  dam  and 
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buttress  wall,  (2)  permanently  stabilize 
the  Newport  No.  11  right  abutment 
embankment,  and  (3)  repower  the  No. 
11  powerhouse  through  construction  of 
an  eight-foot-diameter  pipe  and  draft 
tube  extension  from  Project  No.  2306's 
upstream  Newport  Nos.  1,  2,  3, 
powerhouse. 

The  project  as  originally  proposed, 
and  the  project  with  dam  No.  11 
removed,  have  been  addressed  in  the 
Draft  Environmental  Impact  Statement 
for  the  Clyde  River  Project  issued 
February  17, 1995.  However,  we  were 
not  aware  when  that  document  was 
issued  that  the  Applicant  was  preparing 
to  amend  its  application.  Thus,  we  are 
providing  an  opportunity  for  additional 
interventions  and  for  entities  to 
reconsider  their  terms,  conditions, 
prescriptions  and  comments  submitted 
previously  with  respect  to  this 
application.  Comments  and/or  petitions 
for  intervention  will  be  due  30  days 
from  the  date  of  issuance  of  this  notice 
with  response  comments  due  45  days 
from  the  date  of  issuance. 

Copies  of  the  application  and 
amendment  are  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch  located  at  941  North  Capitol 
Street.  NE..  Room  3104.  Washington.  DC 
20426  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Citizens  Utilities 
Company,  Citizens  Road,  Newport,  VT 
05855,  or  by  calling  (802)  334-6539. 
The  applicant  contact  for  this  project  is 
Mr.  Frank  W.  Thomas. 

Contact  Ms.  Kathleen  Sherman  at 
(202)  219-2834  for  questions  relating  to 
this  proceeding. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-6585  Filed  3-16-95;  8:45  am] 
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[Docket  Nos.  TA94-1 -23-005  and  TA95-1- 
23-001] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Request  for  Conference  on 
Proposed  Settlement 

March  13,1995. 

Take  notice  that  on  March  1. 1995, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  pursuant  to  Rule  602  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602  (1994).  filed 
an  offer  of  settlement  in  the  captioned 
proceedings. 

As  part  of  the  offer.  Eastern  Shore 
requests  that  the  Commission  convene  a 
settlement  conference  to  consider  the 
offer  of  settlement  and  postpone  the  due 


dates  for  comments  and  reply  comments 
until  after  the  settlement  conference. 

Eastern  Shore  states  that  the  offer  of 
settlement  has  three  interdependent 
parts.  Article  I  provides  that  Eastern 
Shore  will  change  its  PGA  methodology 
fix)m  unit-of-purchase  to  unit-of-sales 
and  will  allocate  purchased  gas  demand 
costs  on  the  basis  of  contract  demand 
entitlements.  If  that  change  is  approved. 
Article  II  provides  that  Eastern  Shore 
will  reduce  its  purchased  gas  demand 
base  tariff  rates  immediately  upon  the 
effective  date  of  the  Commission's 
approval.  Eastern  Shore  would  not  be 
required  to  make  any  refunds  pursuant 
to  the  May  19, 1994  order  in  Docket  No. 
TA94-1-23-000,  et  al.  and  would 
withdraw  its  request  for  rehearing  of 
that  order.  Article  III  provides  that 
Eastern  Shore  will  apply  to  the 
Commission  for  a  blanket  certificate 
authorizing  open-access  transportation 
on  its  system,  pursuant  to  18  CFR  Part 
284.  Subpart  G. 

Eastern  Shore  states  that  copies  of  the 
proposed  settlement  and  request  for 
settlement  conference  have  been  served 
on  all  participants  on  the  official  service 
lists  for  the  captioned  proceedings  and 
on  interested  state  commissions  who 
were  served  copies  of  the  initial  rate 
filings  in  these  proceedings. 

Any  person  desiring  to  be  heard  at  the 
conference  or  to  comment  upon  the 
procedures  suggested  in  the  request  for 
settlement  conference  to  consider  the 
offer  of  settlement  should  file  a  motion 
to  intervene  or  comment  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington  DC  20426.  All  such  motions 
or  comments  should  be  filed  on  or 
before  March  21, 1995.  Existing  parties 
need  not  file  a  motion  to  intervene,  but 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiHng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-6587  Filed  3-16-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


pocket  No.  CP9S-250-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Application 

March  13,  1995. 

Take  notice  that  on  March  8,  1995, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP95- 
250-000  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 


Gas  Act.  as  amended,  and  §§  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  to  abandon 
the  Collinson  Gas  Storage  Facility 
(Collinson),  located  in  Cowley  County, 
Kansas,  and  the  reclassification  of  the 
field  lines  and  surface  equipment  from 
gas  storage  to  gas  supply  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NGT  states  that  Collmson  consists  of 
720  acres  and  appurtenant  equipment 
used  to  store  natural  gas  at  a  depth  of 
approximately  1,450  feet.  NGT  further 
states  that  at  Collinson  there  are  two 
field  lines  consisting  of  1,654  feet  of  six- 
inch  pipe  and  923  feet  of  four-inch  pipe, 
that  connect  two  injection/withdrawal 
wells  that  were  drilled  in  1945.  NGT 
indicates  that  it  acquired  Collinson  from 
Consolidated  Gas  Utilities  Corporation 
(Consolidated)  by  merger  effective 
August  31,  1960,  and  received 
certificate  authorization  in  Docket  No. 
CP60-79.  NGT  further  indicates  that  in 
1991,  it  upgraded  its  Line  6  which 
enabled  NGT  to  provide  service  to 
existing  customers  without  the  need  to 
operate  Collinson.  NGT  avers  that  on 
September  30,  1994,  it  abandoned  Line 
6  as  part  of  the  Kansas  facilities  sold  to 
Utilcorp  United,  Inc.  (Utilcorp).  as 
approved  by  the  Commission  on 
September  28.  1994,  in  Docket  Nos. 
CP93-434-000  and  CP93-434-001.  NGT 
estimates  the  volume  of  gas  presently  in 
Cojlinson  is  847  MMcf  non-current 
"native"  or  "cushion"  gas. 

NGT  states  that  upon  receipt  of  the 
appropriate  abandonment  authorization, 
it  proposes  to  install  a  temporary  65 
horsepower  skid-mounted  compressor 
at  the  Collinson  yard  to  withdraw  the 
non-current  gas  at  an  estimated  initial 
rate  of  2,000  Mcf  per  day  until  the 
deliverability  declines  to  an  estimated 
economic  limit  of  50  Mcf  per  day.  NGT 
indicates  it  will  install  this  compressor 
as  an  eligible  facility  pursuant  to 
§  157.208(a)  of  the  Commission's 
regulations.  NGT  estimates  that  it  can 
recover  300  MMcf  to  750  MMcf  of  non- 
current  gas  over  a  period  of  one  to  three 
years,  at  an  estimated  annual  operating 
cost  of  $36,000.  NGT  further  indicates 
that  gas  wells  can  unpredictably 
produce  for  prolonged  periods  at  rates 
less  than  100  Mcf  per  day.  NGT  further 
states  that  although  the  economic  limit 
is  estimated  to  be  reached  within  three 
years.  NGT  plans  to  produce  the  wells 
until  the  economic  limit  of  the  wells  is 
reached. 

NGT  indicates  it  will  use  the  gas  it 
recovers  from  Collinson  as  part  of  its 
system  management  gas  and  accounted 
at  fair  market  basis.  NGT  states  that  at 
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the  end  of  this  withdrawal  period,  it 
proposes  to  abandon  the  two  wells  at  an 
estimated  cost  of  $37,000.  NGT 
estimates  the  cost  of  removing  all  the 
field  lines  and  appurtenant  surface 
equipment  at  $95,685. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  April  3. 
1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.,  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiu-al  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  file  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  NGT  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-6584  Filed  3-16-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4721-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  Febraary  13. 1995  through 
February  17, 1995  pursuant  to  the 


Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1995  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-COE-C39009-NY  Rating 
EC2,  Atlantic  Coast  of  Long  Island  Jones 
Inlet  to  East  Rockaway  Inlet  Storm 
Damage  Reduction  Project, 
Construction,  Long  Beach  Island, 
Nassau  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  cumulative  impacts  associated 
with  this  and  other  erosion/storm 
damage  protection  projects  on  Long 
^  Island  and  requested  that  additional 
information  be  presented  in  the  final 
EIS. 

ERP  No.  D-COE-K32047-CA  Rating 
EC2,  Humboldt  Harbor  and  Bay 
(Deepening)  Channels,  Feasibility  Study 
for  Navigation  Improvements,  Humboldt 
County,  CA. 

SUMMARY:  EPA  expressed 
environmental  concerns  that  the  draft 
EIS  did  not  analyze  the  no  action 
alternative  and  that  more  information 
concerning  both  management  of  the 
unsuitable  dredged  material  and 
monitoring  of  the  disposal  site  was 
needed. 

ERP  No.  D-FHW-B40080-MA  Rating 
EC2,  US  6  Transportation  Improvements 
Project,  between  the  Towns  of  Dennis 
and  Orleans  on  Cape  Cod,  Fimding, 
Coast  Guard  Bridge  Permit  and  COE 
Section  10  and  404  Permits,  Barnstable 
County,  MA. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
expansion  of  Cape  Cod's  Route  6  from 
two  to  four  lanes  between  the  Towns  of 
Dennis  and  Orleans  as  proposed  in  the 
draft  EIS.  The  project  would  cause 
direct  adverse  effects  on  the  water 
supplies  and  wetlands  of  several  towns 
as  well  as  indirect  environmental  effects 
through  induced  growth  and  traffic  on 
the  Outer  Cape.  In  keeping  with  the  goal 
of  the  Cape  Cod  Commission's  long 
range  transportation  plan  for  Cape 
Cod — to  reduce  reliance  on  the 
automobile  and  encourage  alternative 
transportation  modes — EPA 
recommended  that  the  FHWA 
aggressively  pursue  multimodal 
solutions  and  make  improvements  to 
the  existing  roadway. 


Final  EISs 

ERP  No.  F-FHW-C40125-NY, 
Northern  State  Parkway  Widening 
Project,  Construction  from 
Meadowbrook  State  Parkway 
Interchange  to  Wantagh  State  Parkway 
Interchange,  Funding,  Town  of  North 
Hempstead,  Nassau  County,  NY. 

Summary:  EPA  believed  that  the 
proposed  project  will  not  result  in 
significant  adverse  environmental 
impacts;  therefore,  EPA  had  no 
objections  to  its  implementation. 

ERP  No.  F-FHW-E40744-NC,  US  421 
Highway  Improvements,  East  of 
Secondary  Road  2433  to  West  of  1-77, 
Funding  and  Possible  COE  Section  404 
Permit,  Wilkes  and  Yadkin  Cos..  NC. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
selected  alignment  was  not  the  most 
environmentally  sound  option  to  meet 
the  project's  objectives. 

Dated:  March  14, 1995. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  95-6677  Filed  3-16-95;  8:45  am) 
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tER-FRL-4721-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  March  06, 1995 
Through  March  10, 1995  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  950074,  FINAL  EIS,  BLM,  MT, 
Big  Dry  Land  and  Resource 
Management  Plan,  Implementation, 
Miles  City  District,  several  counties, 
MT,  Due:  April  17,  1995.  Contact: 
James  Beavers  (406)  255-2918. 
EIS  No.  950075,  DRAFT  SUPPLEMENT, 
AFS,  AK,  Bohemia  Mountain  Timber 
Sale,  Updated  Information  concerning 
Resolution  of  Three  Appeal  Issues 
Regarding  Harvesting  Timber, 
Tongass  National  Forest,  Stikine  Area. 
AK.  Due:  May  01. 1995.  Contact: 
David  E.  Helmick  (907)  772-3841. 
EIS  No.  950076,  FINAL  EIS,  FRC,  MN, 
St.  Louis  River  Basin  Hydroelectric 
Projects,  Issuing  New  Licenses  for 
FERC  Projects,  Cloquet  NO.  2363  and 
St.  Louis  River  No.  2360,  St.  Louis 
and  Carlton  Counties,  MN,  Due:  April 
17, 1995.  Contact:  John  S.  Blair  (202) 
219-2845. 
EIS  No.  950077.  DRAFT  EIS,  FHW,  NC, 
Wilmington  Bypass  Transportation 
Improvement  Program,  Construction 


fi-om  1-40  to  US  421.  Funding, 
NPDES,  US  Coast  Guard  Permit.  COE 
Section  10  and  404  Permit,  New 
Hanover  County.  NC.  Due:  May  01, 
1995,  Contact:  Nicholas  L.  Graf  (919) 
856-4346. 

EIS  No.  950078,  FINAL  EIS,  FHW.  WA. 
Stillaguamish  River  Bridges  WA-9/ 
132  (Haller)  and  WA-530/120 
(Lincoln)  Bridge  Replacement  Project. 
Improvements.  Funding,  COE  Section 
404  Permit  and  Right-of-Way 
Acquisition,  City  of  Arlington, 
Snohomish  County,  WA,  Due:  April 
17, 1995,  Contact:  Dale  Morimoto 
(206) 440-4548. 

EIS  No.  950079,  DRAFT  EIS,  FHW.  MT, 
US  93  Highway  Transportation 
Project.  Improvements  between  Evaro 
and  Poison.  Funding  and  COE  Section 
404  Permit.  Missoula  and  Lake 
Counties,  MT,  Due:  May  08,  1995, 
Contact:  joe  Marshik  (406)  444-6394. 

EIS  No.  950080.  DRAFT  SUPPLEMENT. 
DOE,  WA,  ID,  NM.  NV.  MT.  UT.  OR. 
CA,  AZ,  WY.  Business  Plan  to 
Operate  Electric  Utility  Market, 
Transmission  Services  and  Fish  and 
Wildlife  Activities,  Updated  and  New 
Information,  Funding  and 
Implementation,  WA,  OR,  ID,  CA,  NV, 
AZ,  MT.  WY.  UT.  NM  and  British 
Columbia.  Due:  May  01.  1995. 
Contact:  Charles  Alton  (503)  230- 
3403. 

EIS  No.  950081,  DRAFT  EIS  DOE.  TX. 
ID.  NV.  TN.  SC.  Programmatic  EIS— 
Tritium  Supply  and  Recycling 
Facilities  Siting,  Construction  and 
Operation,  Implementation.  Idaho 
National  Engineering  Laboratory,  ID; 
Nevada  Test  Site,  NV;  Oak  Ridge 
Reservation,  TN;  Pantex  Plant,  TX  or 
Savannah  River  Site,  SC,  Due:  May 
15,  1995,  Contact:  Alft^d  W.  Feldt 
(202) 586-5449. 

EIS  No.  950082,  DRAFT  EIS,  AFS,  PR. 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation,  PR.  Due:  June  16, 
1995,  Contact:  Pablo  Cruz  (809)  766- 
5335. 

EIS  No.  950083,  FINAL  EIS,  AFS,  ID, 
Boise  River  Wildfire  Recovery  Project, 
Implementation,  North  Fork  Boise 
River  and  Mores  Creek  Drainages, 
Boise  National  Forest,  Idaho  City  and 
Mountain  Home  Ranger  Districts, 
Boise  and  Elmore  Counties,  ID,  Due: 
May  01, 1995,  Contact:  Terry  Padilla 
(208) 364-4330. 

EIS  No.  950084.  FINAL  EIS.  NFS.  NY, 
Hamilton  Grange  National  Memorial, 
General  Management  Plan, 
Implementation.  New  York  County. 
NY.  Due:  May  01. 1995.  Contact: 
Georgette  Nebns  (212)  264-4456. 
EIS  No.  950085,  DRAFT  EIS,  AFS,  ID. 
Thunderbolt  Wildfire  Recovery 


Project,  Implementation,  Boise  and 
Payette  National  Forests,  Valley 
County,  ID,  Due;  May  01, 1995, 
Contact:  Steve  Patterson  (208)  364- 
7400. 

EIS  No.  950086,  DRAFT  EIS,  FHW,  WA, 
WA-3/WA-304  Bremerton  Ferry 
Terminal  to  the  vicinity  of  Gorst 
Highway  Improvement  Project, 
Implementation,  Funding,  Right-of- 
Way  Grant,  NPDES  Permit  and  COE 
Section  404  Permit,  City  of 
Bremerton,  Kitsap  County.  WA.  Due: 
May  08. 1995.  Contact:  Jim  Leonard 
(206) 753-2120. 

EIS  No.  950087.  DRAFT  SUPPLEMENT, 
NOA,  Western  1995  Atlantic  Bluefin 
Tuna  Fishery,  Regulation 
Amendment.  Updated  Information. 
Implementation,  Due:  May  01, 1995, 
Contact:  Rolland  Schmitten  (301) 
713-2239. 

EIS  No.  950088,  DRAFT  EIS.  DOE,  WA, 
Columbia  Wind  Farm  #1  Project, 
Construction  and  Operation  of  a  25 
Megawatt  (MW)  Wind  Power  Project 
in  the  Columbia  Hills  Area, 
Conditional-Use-Permit,  NPDES 
Permit  and  COE  Section  404  Permit, 
Klickitat  County,  WA.  Due:  May  01, 
1995,  Contact:  Kathy  Fisher  (509) 
773-5703. 

EIS  No.  950089,  DRAFT  EIS,  DOE,  SC, 
Savannah  River  Site  Interim 
Management  of  Nuclear  Materials, 
Implementation,  Aiken  and  Barnwell 
County.  SC.  Due:  May  01.  1995. 
Contact:  Arthur  B.  Gould  (800)  242- 
8269. 

EIS  No.  950090.  FINAL  EIS.  EPA.  ID, 
Adoption — Stone  Cabin  Open  Pit 
Gold  and  Silver  Mine  Development 
and  Operation,  National  Pollutant 
Discharge  Elimination  Permit, 
Issuance,  Florida  Mountain,  Boise 
District,  Owyhee  County.  ID,  Contact: 
Sally  Brough  (206)  553-1295. 

The  US  Environmental  Protection  Agency 
has  adopted  the  US  Department  of  the 
Interior,  Bureau  of  Land  Management's  final 
EIS  filed  on  8-12-94.  EPA  was  a  Cooperating 
Agency  for  the  above  final  EIS.  Recirculation 
of  the  document  is  not  necessary  Under 
Section  1506.3(c)  of  the  Council  on 
Environmental  Quality  Regulations. 

Dated:  March  14, 1995. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  95-6678  Filed  3-16-95;  8:45  ami 

BILUNG  CODE  65<0-S0-U 


FEDERAL  RESERVE  SYSTEM 

National  City  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3,  1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 
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1 .  National  City  Corporation, 
Cleveland,  Ohio;  to  merge  with  United 
Bancorp  of  Kentucky.  Inc..  Lexington. 
Kentucky,  and  thereby  indirectly 
acquire  The  First  State  Bank  and  Trust 
Company,  Manchester,  Kentucky;  The 
London  Bank  &  Trust  Company. 
London,  Kentucky;  Bank  of  Danville 
and  Trust  Company,  Danville, 
Kentucky;  The  First  National  Bank  and 
Trust  Company,  Nicholasville, 
Kentucky;  Richmond  Bank  and  Trust 
Company,  Richmond,  Kentucky,  and 
First  National  Bank  &  Trust  Company  of 
Woodford  County,  Versailles,  Kentucky. 

In  connection  with  this  application. 
Applicant  also  has  appUed  to  acquire 
American  Fidelity  Bank,  FSB,  Harian, 
Kentucky,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303. 

1.  First  National  Bancorp,  Gainesville, 
Georgia;  to  acquire  FF  Bancorp,  Inc., 
New  Smyrna  Beach,  Florida,  and  Key 
Bancshares,  Inc.,  Tampa,  Florida,  and 
thereby  indirectly  acquire  The  Key  Bank 
of  Florida,  Tampa,  Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
First  Federal  Savings  Bank  of  New 
Smyrna,  New  Smyrna  Beach,  Florida, 
and  First  Federal  Savings  Bank  of  Citrus 
County,  Inverness,  Florida,  and  thereby 
engage  in  operating  savings 
associations,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y.  The 
proposed  activity  will  be  conducted 
throughout  the  state  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  13, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-6619  Filed  3-16-95;  8:45  am] 

BH.LINO  COOC  6210-01-F 


Ohio  Heritage  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  10, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Ohio  Heritage  Bancorp,  Inc., 
Coshocton,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Ohio 
Heritage  Bank,  Coshocton,  Ohio,  a  de 
novo  bank  in  formation. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  New  Central  Illinois  Financial  Co., 
Inc.,  Champaign,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Banklllinois  Financial  Co.,  Champaign, 
Illinois,  and  thereby  indirectly  acquire 
Banklllinois,  Champaign,  Illinois;  and 
Central  Illinois  Financial  Corporation, 
Champaign,  Illinois,  and  thereby 
indirectly  acquire  The  Champaign 
National  Bank,  Champaign,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Pleasant  Hope  Bancshares,  Inc., 
Pleasant  Hope,  Missouri;  to  acquire  8.57 
percent  of  the  voting  shares  of  Premier 
Bancshares,  Inc.,  Jefferson  City. 
Missouri,  and  thereby  indirectly  acquire 
Premier  Bank,  Jefferson  City,  Missouri. 

In  connection  with  this  application, 
Premier  Bancshares,  Inc.,  Jefferson  City, 
Missouri;  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Premier 
Bank,  Jefferson  City,  Missouri. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Security  Richland  Bancorporation, 
Miles  City,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  FirstWest 
Bank,  Billings,  Montana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  13, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-6620  Filed  3-16-95;  8:45  am] 

BILUNO  COOe  «21(M>1-f 


Pointe  Financial  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  31, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pointe  Financial  Corporation,  Boca 
Raton,  Florida;  to  engage  de  novo 
through  its  subsidiary  Pointe  Financial 


Services,  Inc.,  Boca  Raton,  Florida,  in 
making  and  servicing  loans,  and 
performing  mortgage  processing 
functions  for  third  parties,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  The  geographic  scope  for  these 
activities  is  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Union  Bancorporation,  Defiance, 
Iowa;  to  engage  de  novo  in  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  ofSt.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  engage  de  novo 
through  its  subsidiary  St.  Louis 
Business  Development  Fund,  St.  Louis, 
Missouri,  in  community  development 
activities,  pursuant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  13, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-6621  Filed  3-16-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

Agency  holding  the  meeting: 
President's  Committee  on  Mental 
Retardation. 

Time  and  date:  Full  Committee 
Meeting,  May  2-3, 1995,  9:00  a.m.-5:00 
p.m. 

Place:  Georgetown  Child 
Development  Center,  3307  "M"  Street, 
NW.— Suite  401,  Washington,  DC 
20007. 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

Matters  to  be  considered:  The 
Committee  plans  to  discuss  critical 
issues  concerning  Federal  policy. 
Federal  research  and  demonstration. 
State  policy  collaboration,  minority  and 
cultural  diversity  and  mission  and 
public  awareness. 

The  PCME:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  programs  and  ser\'ices  for  persons 
with  mental  retardation;  and  (2)  is 


responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for 
citizens  with  mental  retardation,  and 
reviewing  legislative  proposals  that 
affect  persons  with  mental  retardation. 
Contact  person  for  more  information: 
Gary  H.  Blumenthal,  Wilbur  J.  Cohen 
Building,  Room  5325,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201-0001,  (202)  619- 
0634. 

Dated:  March  10, 1995. 
Gary  H.  Blumenthal, 

Executive  Director,  PCMB. 

[FR  Doc.  95-6546  Filed  3-16-95;  8:45  am] 

BILUNG  CODE  4184-01-M 


Agency  for  Health  Care  Policy  and 
Research 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel;  IMeeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  April  1995: 

Name:  Health  Care  Policy  and  Research 
Sf)ecial  Emphasis  Panel 

Date  and  time:  April  13,  1995,  9:30  a.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center,  2101  East 
Jefferson  Street,  6th  Floor  Conference  Room. 
Rockville,  MD  20852. 

Open  session  April  13.  9:30  a.m.  to  10  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  related  to  care  for 
persons  with  acquired  immune  deficiency 
syndrome  (AIDS)  and  other  related  human 
immunodeficiency  virus  (HIV)  diseases. 

Agenda:  The  open  session  of  the  meeting 
on  April  1 3  from  9:30  a.m.  to  10  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
grant  applications  dealing  with  (1)  cost  and 
financing  of  HIV/AIDS  treatments  and 
services;  (2)  organization  and  delivery  of 
services;  (3)  characteristics  and  interactions 
of  providers  and  patients;  (4)  comorbidity; 
and  (5)  special  populations.  In  accordance 
with  the  Federal  Advisory  Committee  Act,  5 
U.S.C,  Appendix  2  and  5  U.C.C..  552b(c)(6). 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  latter  session 
will  be  closed  liecause  the  discussions  are 
likely  to  reveal  personal  information 
concerning  individuals  associated  with  the 
grant  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
2101  East  Jefferson  Street,  Suite  602, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 


Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  March  13, 1995. 
Qifton  R.  Gaus, 
Administrator. 
[FR  Doc.  95-6613  Filed  3-16-95;  8:45  am] 

B4LUNG  CODE  4160-00-M 

Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS.  The  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  has  submitted  to  OMB  the 
following  proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  New  Collection; 
Title  of  Information  Collection: 

Medicaid  Drug  Rebate — Remittance 
Advice  Report; 

Form  No.:  HCFA-304; 

Use:  The  Omnibus  Budget 
Reconciliation  Act  of  1990  requires  drug 
manufacturers  to  enter  into  and  have  in 
effect  a  rebate  agreement  with  HCFA  for 
States  to  receive  funding  for  drugs 
dispensed  to  Medicaid  recipients.  The 
regulations  at  42  CFR  447.534  and 
447.536  require  manufacturers  to  report 
specific  drug  rebate  information  to 
States  when  payment  is  made; 

Respondents:  Business  or  other  for 
profit; 

Number  of  Respondents:  482; 

Total  Annual  Responses:  1 ,928; 

Total  Annual  Hours  Requested: 
116,896. 

2.  Type  o//?egues/;  Reinstatement; 
Title  of  Information  Collection: 

Termination  of  Enrollment  Regulation — 
BPD-306; 

Fo77nNo.;HCFA-141; 

Use:  The  termination  of  enrollment 
requirement  allows  States,  through 
contracts  with  Federally  Qualified 
Health  Maintenance  Organizations 
(HMO)  and  certain  other  managed  care 
contracts  to  restrict  disenrollment  from 
an  HMO  up  to  a  6-month  period. 
However,  Medicaid  beneficiaries  are 
allowed  to  disenroU  during  the  period 
for  good  cause; 

Respondents:  Business  or  other  for 
profit.  State  or  local  government; 

Number  of  Respondents:  60,214; 

Total  Annual  Responses:  1; 

Total  Annual  Hours  Requested: 
15,054. 

3.  Type  o//?eguest;  Reinstatement; 
Title  of  Information  Collection: 

Information  Collection  Requirement  at 


UMI 


14436 


Federal  Register  /  Vol.  60.  No.  52  /  Friday,  March  17,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  52  /  Friday.  March  17,  1995  /  Notices 


14437 


n« 


42  CFR  447.53(d)  Imposition  of  Cost 
Sharing  Charges  Under  Medicaid 
(BERC-509): 

Form  No.:  HCFA-R53; 

Use:  The  information  collection 
requirement  at  42  CFR  447.53(d) 
requires  the  States  to  include  in  their 
Medicaid  State  plan  their  provisions  for 
imposition  of  cost  sharing  on  the 
medically  and  categorically  needy; 

Respondents:  State  or  local 
government; 

Number  of  Respondents:  54; 

Total  Annual  Responses:  54; 

Total  Annual  Hours  Requested:  2.700. 

4.  Type  o/flequest;  Reinstatement; 
Title  of  Information  Collection: 

Medicare  Current  Beneficiary  Survey — 
Community  Component  Supplement 
PR:  "Sources  Of  Information  About 
Medicare"; 

Fonn  No.:  HCFA-F-0015A; 

Use:  This  supplement  is  intended  to 
find  out  from  a  systematic  sample  of 
Medicare  beneficiaries,  how  they  obtain 
information  about  program  rules  and 
procedures  when  they  need  it.  It  also 
elicits  their  opinion  of  the  adequacy  of 
the  information  they  found,  and 
alternative  means  by  which  HCFA 
might  provide  this  information; 

Respondents:  Individuals  and 
households; 

Number  of  Respondents:  12,000; 

Total  Annual  Responses:  12,000; 

Total  Annual  Hours  Requested:  2,000. 

5.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 

Application  for  Hospital  Insiu-ance; 

Form  No.:  HCFA-18; 

Use:  This  form  is  used  to  establish 
entitlement  to  Hospital  Insurance  and 
Supplementary  Medical  Insurance  for 
beneficiaries  covered  under  only  title 
XVIIl  of  the  Social  Security  Act; 

Respondents:  Business  or  other  for 
profit.  Federal  Government,  State  or 
local  government,  farms,  individuals 
and  households; 

Number  of  Respondents:  50,000; 

Total  Annual  Responses:  50,000; 

Total  Annual  Hours  Requested: 
12,500. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  March  7. 1995. 
Kathleen  B.  Larson. 

Director,  Management  Planning  and  Analysis 
Staff.  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 
[FR  Doc.  95-6553  Filed  3-16-95;  8:45  am) 

BILUNO  COOC  4120-03-P 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  April  6  and  7, 
1995,  9  a.m.,  Holiday  Inn — 
Gaithersburg,  Whetston  and  Walker 
Rooms,  Two  Montgomery  Village  Ave., 
Gaithersburg,  MD.  A  Umited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Holiday  Inn — 
Gaithersburg.  Attendees  requiring 
overnight  accommodations  may  contact 
the  hotel  at  301-948-8900  and  reference 
the  FDA  Panel  meeting  block. 
Reservations  will  be  confirmed  at  the 
group  rate  based  on  availability. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  April  6, 1995,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
4  p.m.;  open  public  hearing,  April  7, 
1995,  9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
4  p.m.,  Cornelia  B.  Rooks,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Administration, 
2098  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-1243.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138,  (301-443-0572  in  the 
Washington,  DC  area).  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel,  code  12514. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  30, 1995. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  April 
6, 1995,  the  committee  will  discuss  a 
premarket  approval  application  for  a 
fetal  fibronectin  enzyme  immunoassay 
which  is  to  be  used  in  symptomatic 
women  as  an  aid  in  the  prediction  of 
impending  preterm  delivery.  On  April 
7, 1995,  the  committee  will  discuss  a 
group  of  510(k)  applications  pertaining 
to  sweat  patch  collection  of  drugs  of 
abuse  and  their  measurement.  The 
collection  devices  are  intended  for  use 
by  professionals  in  drug  treatment 
programs. 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  April  10, 1995, 
8  a.m..  Holiday  Inn,  Plaza  Ballroom, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Leander  B.  Madoo, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-4695,  or 


FDA  Advisory  Committee  Information 
Hothne, 1-800-741-8138 (301-443- 
0572  in  the  Washington.  DC  area) 
Pulmonary-Allergy  Drugs  Advisory 
Committee,  code  12545. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  24, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  drug 
application  (NDA)  20-471,  Abbott 
Laboratories,  Leutrol  (zileuton)  as  an 
anti-asthmatic  drug. 

Dental  Drug  Products  Panel  Plaque 
Subcommittee  (Nonprescription 
Drugs)  of  the  Medical  Devices 
Advisory  Committee 

Date,  time,  and  place.  April  10, 11, 
and  12, 1995,  9  a.m.,  Parklawn  Bldg., 
conference  room  G,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  April  10, 1995,  9 
a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
5  p.m.;  open  public  hearing,  April  11, 
1995,  9  a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
5  p.m.;  open  public  hearing,  April  12, 
1995,  9  a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
4  p.m.;  Jeanne  L.  Rippere  or  Stephanie 
A.  Mason,  Center  for  Drug  Evaluation 
and  Research  (HFD-813),  Food  and 
Drug  Administration,  7520  Standish  PI., 
Rockville.  MD  20855,  301-594-1003,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area), 
Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee,  code 
12518. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 


marketed  ancTinvestigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Committee 
functions  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  general  issues  pending 
before  the  subcommittee.  Those  desiring 
to  make  formal  presentations  should 
notify  the  contact  person  before  April  5, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
subcommittee  will  continue  with  its 
discussion  begun  during  the  December 
5  and  7, 1994,  meeting  on  developing 
general  guidelines  for  determining  the 
safety  and  effectiveness  of  antiplaque 
and  antiplaque-related  drug  products. 
The  subcommittee  will  also  begin 
discussion  on  the  safety  and 
effectiveness  of  the  ingredients  stannous 
fluoride,  zinc  citrate,  peppermint  oil, 
and  sage  oil  for  antiplaque  and 
antiplaque-related  uses. 

Ear,  Nose,  and  Throat  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  April  20,  1995, 
8  a.m..  Corporate  Bldg.,  Main 
Conference  Room,  9200  Corporate  Blvd., 
Rockville,  MD.  A  limited  number  of 
overnight  accommodations  are  available 
at  the  Holiday  Inn — Gaithersburg,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  6  p.m.;  Harry  R.  Sauberman, 


Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2080,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-600-741-8138  (301-443- 
0572  in  the  Washington.  DC  area).  Ear, 
Nose,  and  Throat  Devices  Panel,  code 
12522.  If  anyone  who  is  planning  to 
attend  the  meeting  will  need  any  special 
assistance  as  defined  under  the 
Americans  with  Disabilities  Act,  please 
notify  the  contact  person  above. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  10,  1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  supplement  to 
a  premarket  approval  application  that 
seeks  to  expand  the  indication  for  use 
for  an  approved  cochlear  implant  device 
to  include  postlinguistically  hearing- 
impaired  adults  who  demonstrate 
severe-to-profound  hearing  loss  and 
who  obtain  some  minimal  benefit  from 
conventional  amplification.  The 
discussion  will  include  the  review  of 
clinical  data  obtained  with  the  use  of 
various  speech  processors. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Date,  time,  and  place.  April  24, 1995, 
10  a.m.,  and  April  25  and  26,  1995,  9 
a.m.,  Dupont  Plaza  Hotel,  1500  New 
Hampshire  Ave.  NW.,  Washington,  DC. 
A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Dupont  Plaza  Hotel.  Attendees 
requiring  overnight  accommodations 
may  contact  the  hotel  at  202-483-6000 
and  reference  the  FDA  Committee 
meeting  block.  Reservations  will  be 
confirmed  at  the  group  rate  based  on 
availability. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  April  24, 
1995, 10  a.m.  to  3  p.m.;  open 
subcommittee  discussions,  3  p.m.  to  5 
p.m.;  open  subcommittee  discussions, 
April  25,  1995,  9  a.m.  to  5  p.m.;  open 
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public  hearing.  April  26, 1995,  9  a.m.  to 
10  a.m.,  unless  puhlic  participation  does 
not  last  that  long;  open  committee 
discussion,  10  a.m.  to  3  p.m.;  Charies  K. 
Showalter,  Center  for  Devices  and 
Radiological  Health  (HFZ-240).  Food 
and  Drug  Administration,  1350  Ficcard 
Dr.,  Rockville,  MD  20850,  301-594- 
3332,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  EX: 
area).  National  Mammography  Quality 
Assurance  Advisory  Committee,  code 
12397. 

General  function  of  the  committee. 
The  committee  advises  on  developing 
appropriate  quality  standards  and 
regulations  for  the  use  of  mammography 
facilities. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  18, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  April 
24  and  26, 1995,  the  conmiittee  will 
discuss:  (1)  The  development  of  three 
working  groups  (i.e.,  subcommittees)  to 
consider  access  to  mammography 
services,  physicists  availability,  and  cost 
benefit  of  compUance;  (2)  the 
Congressional  reports  and 
determinations  mandated  in  the 
Mammography  Quality  Standards  Act 
(the  MQSA);  (3)  the  work  of  the 
subcommittees;  and  (4)  a  briefing  on 
inspections  to  date. 

Open  subcommittee  discussions.  On 
April  24  and  25, 1995,  the  three 
subcommittees  will  meet  concurrently. 
The  subcommittees  will  discuss 
preliminary  information  which  is 
necessary  to  make  the  determinations 
and  subsequently  prepare  the  reports  as 
mandated  in  the  MQSA.  Upon 
completion,  the  subcommittee  reports 
will  be  reviewed  by  the  committee  prior 
to  submission  to  the  Secretary  and 
Congress. 

Subcommtttees  of  the  National  Task 
Force  on  AIDS  Drug  Development 

Date,  time,  and  place.  April  25. 1995. 
8:30  a.m.;  April  26,  1995, 10  a.m.; 
Salons  1,  2,  and  3,  Congressional 
Ballroom;  Bethesda  Marriott,  5151 
Pooks  Hill  Rd.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  subcommittee  discussion,  April 


25,  1995,  8:30  a.m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5:30  p.m., 
unless  public  participation  does  not  last 
that  long;  oj)en  subcommittee 
discussions,  April  26, 1995, 10  a.m.  to 
4:30  p.m.;  open  public  hearing,  4:30 
p.m.  to  5:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
Jean  H.  McKay  or  Kimberley  M.  Miles, 
Office  of  AIDS  and  Special  Health 
Issues  (HF-12),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-0104,  or 
FDA  Advisory  Committee  Information 
Hotline,  l-800-741-«138  (301-443- 
0572  in  the  Washington,  DC  area). 
National  Task  Force  on  AIDS  Drug 
Development,  code  12602. 

General  function  of  the  task  force.  The 
National  Task  Force  on  AIDS  Drug 
Development  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  human 
immunodeficiency  virus  (HIV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers. 

Open  task  force  discussion.  The  four 
subcommittees  of  the  task  force  will 
meet  to  discuss  barriers  related  to  the 
identification  of  specific  drug  targets 
and  solutions  to  these  barriers  in 
preparation  for  the  next  full  meeting  of 
the  task  force.  Members  of  the 
subcommittees.  Federal  government, 
and  the  public  will  participate  in  these 
discussions. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  19, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  conunittee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawm  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
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beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  comm  ittees. 

Dated:  March  13. 1995. 
Lireka  P.  Joseph. 

Acting  Deputy  Commissioner  for  Opewtions. 
|FR  Doc.  95-6692  Filed  3-16-95;  «:45  am) 
8ILUNO  CODE  4160-01-F 


National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
National  Cancer  Institute  for  April  and 
May  1995. 

Tnese  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice  and 
for  the  review  of  concepts  being 
considered  for  funding.  Attendance  by 
the  pubUc  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  These  applications 
and  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630E,  6130  Executive  Blvd  MSC  7405. 
Bethesda,  Maryland  20892-7405,  (301- 
496-5708)  will  provide  a  summary  of 
the  meetings  and  the  roster  of 
committee  members,  upon  request. 
Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
contact  the  Executive  Secretary/ 
Scientific  Review  Administrator  listed 
for  that  particular  meeting. 

Committee  name:  Cancer  Centers  and 
Research  Programs  Review  Committee — 
Subcommittee  D. 


Contact  person:  Dr.  )ohn  W.  Abrell, 
ScientiHc  Review  Administrator,  National 
Cancer  Institute,  Bldg.  EPN,  Room  635B, 
6130  Executive  Blvd  MSC  7405.  Bethesda. 
MD  20892-7405.  Telephone:  (301)  496-9767. 

Date  of  meeting:  Apn\  11-12, 1995. 

Place  of  meeting:  The  Holiday  Inn  Crowne 
Plaza,  1750  Rockville  Pike,  Rockville.  MD 
20852. 

Qosed:  8  am  to  adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  grant  applications. 

Committee  name:  Biometry  and 
Epidemiology  Contract  Review  Conunittee. 

Contact  person:  Dr.  Harvey  P.  Stein, 
Scientific  Review  Administrator,  National 
Cancer  Institute,  Bldg.  EPN.  Room  60lC, 
6130  Executive  Blvd  MSC  7405,  Bethesda, 
MD  20892-7405,  Telephone:  (301)  496-7030. 

Date  of  meeting:  April  J2-13.  1995. 

Place  of  meeting:  Conference  Room  G,  6130 
Executive  Blvd..  Rockville.  MD  20852. 

Closed:  9  am  to  adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  contract  proposals. 

Committee  name:  Acrylonitrile  Study 
Advisory  Panel. 

Contact  person:  Dr.  Aaron  Blair.  Executive 
Secretary.  National  Cancer  Institute,  6130 
Executive  Blvd.,  Room  418,  Rockville,  MD 
20852,  Telephone:  (301)  496-9093. 

Date  of  meeting:  May  3, 1995. 

Place  of  meeting:  Conference  Rooms  1  &  2, 
6100  Executive  Blvd.,  Rockville.  MD  20852. 

Open:  10  am  to  adjournment. 

Agenda:  Review  and  discussion  of  study 
progress. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt>ers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Canter  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  March  13,  1995. 
Margery  G.  Gnibb, 
Senior  Committee  Management  Specialist, 


NIH. 

|FR  Doc.  95-6570  Filed  3-16-95;  8:45  ami 

BILLING  CODE  414»^-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  Ad  Hoc 
Hearing  and  Hearing  Impalmoent 
Subcommittee  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Ad 
Hoc  Hearing  and  Hearing  Impairment 
Subcommittee  of  the  National  Deahiess 
and  Other  Communication  Disorders 
Advisory  Council  on  Apnl  6,  1995.  The 
meeting  will  take  place  from  1  p.m.  to 
4  p.m.  in  Conference  Room  9.  Building 
31C.  National  histitutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892.  and  will  be  conducted  as  a 


telephone  conference  with  the  use  of  a 
speaker  phone. 

The  meeting,  which  is  open  to  the 
public,  will  be  held  to  discuss  changes 
in  the  scientific  field  of  bearing  and 
hearing  impairment  since  the  Research 
Plan  was  written,  compare  the  research 
portfolio  of  the  Institute  virith  the 
priorities  in  the  Research  Plan  to 
determine  areas  of  emphasis  and  levels 
of  activity,  and  to  identify  gaps  and  to 
suggest  new  initiatives  in  preparation 
for  the  updating  of  the  hearing  and 
hearing  impairment  section  of  the 
Research  Plan.  Attendance  by  the  public 
will  be  limited  to  the  space  available. 

Summaries  of  the  Subcommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Mr.  Baldwin  Wong, 
Program  Analyst.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  Building  31.  Room  3C08, 
National  Institutes  of  Health,  Bethesda, 
Mar>'land  20892,  (301)  402-1129,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mr.  Wong  in  advance  of  the 
meeting. 

(Catiilog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  13.  1995. 
Margery  G.  Grubb, 

Senior  Cowmittee  Manng,ement  Specialist. 
NIH. 

|FR  D«x    95-6569  Filed  3-16-95;  8:45  amj 
BILUNG  CODE  414(M)1-M 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  noficn 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Prrio. 
Complications  of  Dialietes. 

Dates:  April  13, 1995. 

Time:  9:00  a.m. 

Place  Neither  Building,  NIH,  Conf.  Centur 
A. 

Contac:  Person:  Dr.  Yong  Shin.  .Srientift 
Review  Administrator.  4500  Center  Drive. 
Natcher  Building.  Room  4AN-38J.  Bethesda. 
MD  20892,  (301)  594-2372. 

Purpose /.\genda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Elmphasis  Panel-.St^nsor  for 
High  Resolution  (Teleconference). 

Dofe.-;;  April  17. 1995. 


UMI 
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Time:  11:00  a.m.. 

Place:  Natcher  Building,  NIH.  Conf.  Rm 
4AS-10. 

Contact  Person:  Dr.  H.  George  Hausch. 
Chief.  Review  Section.  4500  Center  Drive. 
Natcher  Building.  Room  4AN-38J.  Bethesda. 
MD  20892.  (301)  594-2372. 

Purpose/Agenda:To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-R03. 
Special  Small  Grants. 

Dates.  April  18. 1995. 

r/me:  11:00  a.m. 

Place:  Natcher  Building,  NIH.  Conf.  Rm. 
4AS-10. 

Contact  Person:  Dr.  H.  George  Hausch, 
Chief.  Review  Section.  4500  Center  Drive. 
Natcher  Building.  Room  4AN-38J.  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research) 

Dated:  March  13. 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 
jFR  Doc.  95-6567  Filed  3-16-95:  8:45  ami 

«LUNG  COOC  4140-01-«l 


National  Institute  of  Diat}etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
iiereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK).  April  26-28. 
1995.  National  Institutes  of  Health, 
Building  5.  Room  127.  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the 
public  on  April  26  from  7  p.m.  to  7:30 
p.m.  for  discussions  of  policies  of  the 
NIDDK  Intramural  Research  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
April  26  from  7:30  p.m.  to  10  p.m.; 


April  27  from  8:30  a.m.  to  6  p.m.  and 
on  April  28  from  9  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NIDDK.  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigations,  and  similar 
items,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  roster 
of  members  will  be  provided,  upon 
request,  by  the  Committee  Management 
Office.  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
Building  31.  Room  9A07,  Bethesda. 
Maryland  20892. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Allen  Spiegel,  Scientific 
Review  Administrator,  Board  of 
Scientific  Counselors,  National 
Institutes  of  Health.  Building  10,  Room 
9N-222,  Bethesda.  Maryland  20892. 
(301)  496-4128,  prior  to  the  meeting. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 

Dated:  March  13. 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 

NIH. 

[FR  Doc.  95-6565  Filed  3-16-95:  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine,  on  April 
20-21. 1995. 

The  meeting  of  April  21  will  be  open 
to  the  public  hom  9  a.m.  to  3  p.m.  in 
the  Board  Room  of  the  Library,  8600 
Rockville  Pike,  Bethesda.  Maryland,  for 
the  review  of  research  and  development 
programs  and  preparation  of  reports  of 
the  National  Center  for  Biotechnology 
Information.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


contact  Dr.  David  Lipman  at  301-496- 
2475.  '' 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
April  20  from  7  p.m.  to  approximately 
10  p.m.,  at  the  Bethesda  Hyatt  Hotel, 
and  on  April  21,  from  3  p.m.  to 
approximately  5  p.m..  in  the  Board     ■ 
Room  of  the  National  Library  of 
Medicine,  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  David  J. 
Lipman.  Director,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  (301)  496-2475.  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated:  March  13. 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
NIH. 

IFR  Doc.  95-6568  Filed  3-16-95;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings; 

Purpose/agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  3. 1995. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency.  Bethesda.  MD. 

Contact  person:  Dr.  Scott  Osborne. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  203C.  Bethesda.  MD 
20892  (301)  594-7060. 

Name  of  SEP-  Clinical  Sciences. 

Date:  April  3. 1995. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
203C.  Telephone  Conference. 

Contact  person:  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  203C.  Bethesda.  MD 
20892  (301)  594-7060. 

Name  of  SEP:  Clinical  Sciences. 

Date.April3. 1995. 

Time:  3  p.m. 

Place:  NIH.  Westwood  Building,  Room 
203C,  Telephone  Conference. 

Contact  person:  Dr.  Scott  Osborne. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  203C.  Bethesda.  MD 
20892  (301)  594-7060. 


The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c){6).  TiUe  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  persona!  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  ui;gent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  March  13. 1995. 

Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 

IFR  Doc.  95-6566  Filed  3-16-95;  8:45  ami 
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Public  Health  Service 

Agency  Forms  Sutimitted  to  the  Office 
of  Management  artd  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202)-690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  Friday,  February  24. 

1.  Reporting  Requirements  for  Federal 
Maternal  and  Child  Health  Set-Aside 
Programs— 42  CFR  PART  51(A)--0915- 
0169  (Reinstatement,  with  change) — 
Approval  is  requested  for  forms  and 
regulations  to  implement  amendments 
to  42  use  706(AM3}  made  by  OBRA  "89. 
The  amendments  require  information 
from  SPRANS  and  QSS  projects  to  be 
reported  annually  to  Congress  on 
numbers  of  persons  served  or  trained, 
evaluations  performed,  and  Healthy 
Children  2000  objectives  addressed. 
Respondents:  Not-for-profit  institutions; 
businesses  or  other  for-profit;  State, 
Local  or  Tribal  Government;  Numlwr  of 
Respondents:  580;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  2  hours;  Estimated  Annual 
Burden:  1,160  hours.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington, 
DC.  20503. 

2.  National  Exposure  Registry — 0923- 
0006  (Reinstatement,  no  chan^) — 


Authorized  under  the  Superfund 
mandate,  this  information  collection  is 
undertaken  in  order  to  develop  the 
National  Exposure  Registry.  Its  purpose 
is  to  collect  information  on  the  health  of 
persons  exposed  to  a  defined  substance 
at  a  specific  site.  Respondents  are 
individuals  working  or  residing  near 
sites  identified  by  ATSDR  as  containing 
substances  of  specific  health  concern. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
15,167;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  0.42  hours;  Estimated  Annual 
Burden:  6320  hours.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

3.  Cosmetic  Product  Experience 
Reports— CFR  Part  730— 091(M)047 
(Extension,  no  change) — Experience 
data,  when  correlated  with  cosmetic 
product  ingredient  data,  gives  FDA 
scientists  valuable  insight  into 
potentially  unsafe  cosmetic  ingredients, 
thereby  improving  FDA's  ability  to 
accomplish  its  mission  of  protecting 
consumers  from  injuries  resulting  from 
harmful  ingredients  in  cosmetics. 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  125; 
Number  of  Responses  per  Respondent:  1 
form  FDA-2706  @  1  hour  and  16  forms 
FDA-2704  @  .2  hours  each);  Average 
Burden  f)er  Response:  4.2  hours; 
Estimated  Annual  Burden:  525  hours. 
Send  comments  to  Shannah  Koss, 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  Room 
10235,  Washington,  D.C  20503. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  March  14.  >995. 
James  Scanlon, 

Director.  Data  Policy  Staff.  Office  of  the 
Assistant  Secretory  for  Health  and  PWS 
Reports  Clearance  Officer. 
IFR  Doc  95-6637  Filed  3-16-95;  8:45  ami 
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Substance  Atnise  and  Mental  Heami 
Services  Administration 

Single  Source  Grant  to  COOAC 
Behavioral  Health  Services  of  Pima 
County,  Inc. 

AGENCY:  Center  for  Substance  Abuse 
Treatment.  SubstaiKS  Abuse  and  Mental 
Health  Ser\'ices  Administration 
(SAMHSA).  HHS. 


action:  Notice  of  intent  to  award  a 
single  source  demonstration  grant  to 
support  a  comprehensive  outpatient 
treatment  and  prevention  program  for 
substance-abusing  mothers  and  their 
infants  in  Pima  County,  Arizona. 

SUMMARY:  The  Center  for  Substance 
Abuse  Treatment  (CSAT),  SAMHSA.  is 
publishing  this  notice  to  provide 
information  to  the  pubUc  concerning  a 
planned  single  source  grant  award  to 
CCMDAC  Behavioral  Health  Services  of 
Pima  County,  Inc.  This  is  not  a  formal 
request  for  applications.  Assistance  will 
be  provided  only  to  CODAC  Behavioral 
Health  Services  of  Pima  County,  Inc., 
based  on  the  receipt  of  a  satisfactory 
application  that  is  approved  by  a  peer 
review  group  and  the  CSAT  National 
Advisory  Council. 

Authority/TostificaHon 

The  grant  will  be  made  under  the 
authority  of  Section  510(b)(1)  of  the 
Public  Health  Service  Act.  as  amended. 

An  award  is  being  made  on  a  single 
source  basis  because  the  Conference 
Report  to  the  Treasury /Postal  Service 
and  General  Appropriations  Act  of 
1995,  Pub.  L.  103-329.  provides 
directive  language  that  the 
appropriation  includes  $500,000  for 
CSAT  to  support  CODAC  Behavioral 
Health  Services  of  Pima  County.  Inc.,  for 
"a  comprehensive  treatment  and 
prevention  program  for  substance- 
abusing  mothers  and  their  infants." 
Providing  assistance  through  a  grant  is 
the  appropriate  mechanism  to  fund  this 
activity  because  it  is  our  intent  to 
provide  support  fOr  a  public  purpose 
and  agency  involvement  in  the  actual 
conduct  of  the  activity  is  not  required. 
The  grant  is  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Background 

Scientific  evidence  indicates  that 
certain  individuals  are  at  greater  risk  of 
disease,  dysfunction  and  death  as  a 
consequence  of  alcohol  and  otiier  drug 
use  and  abuse.  Women,  and  in 
particular,  pregnant  and  postpartum 
women,  their  infants  and  children  who 
live  at  or  near  the  poverty  line,  are 
among  the  most  vulnerable  of  tiiese.  For 
them,  substance  use/abuse,  chemical 
dependency,  and  the  biological, 
psychiatric,  psychological  and  socio- 
economic co-factors  of  substance  abuse 
(herein  referred  to  as  "alcohol  and  other 
drug  problems")  may  be  severe. 
Unfortunately,  the  treatntent 
infrastructure  has  not  kept  pace  with  the 
demand  or  complexity  of  need  in 
response  to  the  serious  problem  of 
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maternal  alcohol  and  other  drug  use/ 
abuse  and  the  resulting  complications 
experienced  by  this  population.  When 
women  do  seek  treatment  they  often 
face  strained  substance  abuse  treatment 
agencies  that  lack  the  capacity,  financial 
resources,  or  appropriate  family- 
centered  approaches  to  effectively  meet 
the  multiple  treatment  needs  of  women 
and  their  children.  Few  treatment 
agencies  have  the  capability  to  provide 
all  services  required  to  meet  the  needs 
of  this  population,  such  as  treatment  for 
critical  health  and  mental  health 
problems  and  injuries  resuUing  from 
histories  of  physical  and  sexual  abuse; 
child  care  and  development;  parenting 
skills  development;  and  child  abuse  and 
neglect  prevention.  Both  residential  and 
outpatient  treatment  services 
specifically  designed  for  women  are 
necessary  to  ensure  that  the  full  range 
of  services  is  available.  This  is  necessary 
because  the  needs  and  circumstances  of 
clients  can  vary  considerably.  Some 
women  are  unwilling  or  unable  to  enter 
residential  treatment;  outpatient 
treatment  is  therefore  the  most 
appropriate  option  for  them.  Some 
residential  programs  have  a 
combination  of  residential  and 
outpatient  care  designed  as  part  of  their 
treatment  approach,  and  for  .some 
programs,  outpatient  services  are 
available  as  part  of  required  or 
voluntary  continuing  care. 

CODAC  has  offered  substance  abuse 
treatment,  prevention  and  general 
mental  health  services  in  Pima  County 
for  25  years,  during  which  time  it  has 
become  a  nationally-known  center  for 
provision  of  residential  and  outpatient 
substance  abuse  treatment  services  for 
women  and  their  children.  CODAC 
targets  women  in  the  criminal  justice 
system,  ethnic  minority  women,  and 
low-income  women,  all  high-risk  groups 
according  to  the  Office  of  National  Drug 
Control  Policy.  The  majority  of  women 
served  by  CODAC  are  between  19  and 
24  years  of  age,  approximately  2%  are 
African  American.  30%  Latino.  60% 
Caucasian.  1%  Native  American  and  7% 
other  (including  muUiracial). 

CODAC  has  also  initiated 
comprehensive  residential  treatment 
and  prevention  services  to  substance 
abusing  mothers  and  their  infants, 
under  Section  508  of  the  Public  Health 
Services  Act.  CSAT's  Services  Grant 
Program  for  Pregnant  and  Postpartum 
Women  (PPW).  The  residential  services 
are  complemented  by  outpatient  case 
management  and  treatment  referral 
services  funded  by  the  Center  for 
Substance  Abuse  Prevention  (CSAP) 
since  1990.  The  CSAP  project 
(Comprehensive  Assistance  to  Mothers 
&  Infants  Outpatient  Program 
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Expansion— CAMI)  comprises  a  wide 
range  of  services,  including  ensuring 
that  the  women  receive  prenatal  care, 
education/job  development,  and 
housing. 

Funding  for  CAMI  is  due  to  expire 
April  30.  1995.  Among CAMIs 
innovations  in  outpatient  prevention 
and  treatment  have  been  early  detection 
and  screening  of  infants  and  children 
(and  referral  for  services  as  necessary), 
parenting  training,  outreach  to  difficult 
to  reach  target  populations,  and  follow- 
up  of  clients  post-treatment.  From 
February  1991  to  June  1994.  CAMI  has 
served  249  women,  153  infants  and 
approximately  200  children.  Of  the  40 
women  who  had  been  in  treatment  and 
are  presently  involved  in  6  month  post- 
treatment  reevaluations,  79%  have 
abstained  from  use  of  all  drugs  except 
tobacco  (72%  continue  to  smoke). 
Importantly,  clients  in  CAMI  have 
demonstrated  a  significant  decrease  in 
drug  use  during  the  second  trimester  of 
pregnancy.  This  reduces  the  probability 
of  perinatal  effects  of  drug  use  and 
therefore  the  costs  of  medical  and 
associated  care. 

Providing  continuing  support  for 
CAMI  under  the  CSAT  PPW  program 
helps  to  ensure  linkage  between  the 
residential  and  follow-up  phases  of 
treatm.ent  and  thereby  improve  the 
likelihood  of  sustained  recovery  for  the 
discharged  mothers  and  their  children 
as  well  as  for  women  to  enter  the 
outpatient  program  only.  This  will,  in 
turn,  result  in  positive,  wide-ranging 
impact  on  the  Tucson  community. 

This  grant  will  support 
comprehensive  outpatient  services  to 
mothers  and  their  infants,  including: 

(1)  Outpatient  substance  abuse 
treatment; 

(2)  Expanded  outreach  to  women  not 
yet  engaged  in  treatment; 

(3)  Coordination  of  services  for 
women  enrolled  in  the  PPW  program, 
including  continuing  care  (aftercare) 
services; 

(4)  Expanding  treatment, 
psychological  counseling  and 
educational  groups  tailored  specifically 
to  the  needs  of  women  in  treatment; 

(5)  Expanding  the  wellness 
component  and  strengthening  its 
linkage  with  the  PPW  residential 
program; 

(6)  Expanding  the  mentoring  program; 

(7)  Provision  of  child  care  services  for 
women  enrolled  only  in  the  outpatient 
program;  and 

(8)  Expanded  prevention  services 
directed  toward  at-risk  populations. 

This  grant  is  consistent  with  the  State 
of  Arizona  drug  abuse  treatment  plan. 
Providing  funding  to  CODAC  under  this 
grant  will  help  ensure  that  the 


prevention  and  treatment  approaches 
devised  and  implemented  by  CODAC 
can  continue  to  serve  as  models  for 
programs  serving  women  and  their 
children  throughout  the  country. 

The  project  will  be  funded  for  one 
year  in  the  amount  of  approximately 
$500,000. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Wilmore,  CSAT/SAMHSA, 
Rockwall  II,  7th  Floor,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-8160. 

Dated:  March  13. 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
|FR  Doc.  95-6612  Filed  3-16-95;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-e5-1917;  FR-3778-N-28] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 


and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  prof)erty  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-ft^e 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 


Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA,  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  208-0619; 
Dept.  of  Energy:  Tom  Knox,  Realty 
Specialist,  AD223.1,  1000  Independence 
Ave.  SW.,  Washington,  DC  20585;  (202) 
586-1191;  Dept.  of  Transportation: 
Ronald  D.  Keefer,  Director, 
Administrative  Services  &  Property 
Management,  DOT,  400  Seventh  St. 
SW.,  room  10319,  Washington,  DC 
20590;  (202)  366-4246;  Dept.  of  Interior: 
Lola  D.  Knight,  Property  Management 
Specialist,  Dept.  of  Interior.  1849  C  St. 
NW.,  Mailstop  5512-MIB,  Washington, 
DC  20240;  (202)  208-4080;  (These  are 
not  toll-free  numbers). 

Dated:  March  10,  1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  03/17/95 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

V A  Triangular  Parcel 

1401  Sepulveda  Blvd. 

Los  Angeles  Co:  Los  Angeles  CA 

Landholding  Agency:  GSA 

Property  Number:  549510003 

Status:  Surplus 

Comment:  2904  sq.  ft.,  1-story  bldg.  on  2.13 

acres,  fair  condition,  possible  asbestos 
GSA  Number:  9-G-CA-514K 

Florida 

Federal  Building 

435  Brevard  Avenue 

Cocoa  Co:  Brevard  FL  32922- 

Landholding  Agencv  GSA 

Property  Number  549510001 

Status:  Excess 

Conunent:  4768  sq.  ft.,  2-story,  average 
condition,  repairs  needed  to  roof  and  air 
conditioning  system,  to  be  vacated  late 
summer  of  1995. 

GSA  Number:  4-G-FL-971 


Michigan 

Detroit  )ob  Corps  Center 

10401  E.  lefferson  &  1438  Garland: 

1265St.Clair 

Detroit  Co:  Wayne  Ml  42128- 

Landholding  Agency:  GSA 

Property  Number:  549510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80.590  sq.  ft..  5- 
story,  adjacent  parking  lot,  2nd  bldg  on  .St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg..  to  be  vacated  8/95 

GSA  Number:  2-L-MI-757 

New  Mexico 

Hornkohl  Property 
Petroglyph  National  Monument 
Albuquerque  Co:  Bernalillo  NM  87120- 
Landholding  Agency:  Interior 
Property  Number:  619510001 
Status:  Excess 

Comment:  1 -story  wood  frame  residen(.e 
needs  rehab,  off-site  use  only 

North  Carolina 

Federal  Bldg.— Post  Office 

226  Carthage  Street 

Sanford  Co:  Lee  NC  27330- 

Landholding  Agency:  GSA 

Property  Number:  549440013 

Status:  Excess 

Comment:  5195  sq.  ft..  2  story  brick  frame, 
water  damage  in  basement,  existing  Inase 
for  88%  of  building,  most  recent  use  office/ 
stordge.  restriction— admin,  office  witivrties 
only. 

GSA  Number:  4-C-NC-713 

North  Dakota 

46  Bidgs. 

Former  Fortuna  Air  Force  Station  Or.  Divide 
ND  58844- 

Location:  4  miles  west  of  Fortuna.  60  miles 
north  ofWilliston,  NDofHwy.  50: 
Includes  Bldg.  1-2.  4-5.  7-8,  10-24,  26-28. 
30-32.  35-36,  38-46.  50,  52,  56-57,  H8- 
100.  BIdgs.  37  &  55  are  unavailable 

Landholding  Agency:  GSA 

Property  Number:  549440009 

Status:  Surplus 

Comment:  various  square  feet,  incs.  dining 
halls,  ofcr.  qtrs.,  rec  facilities,  dorms, 
clinic,  supply  bldgs.,  commissary, 
warehouses,  fire  hose  houses,  needs  rehab 

GSA  Number:  7-D-ND-466A 

66  Bldgs. 

Former  Fortuna  Air  Force  Station  Co.- Divide 
ND  58844- 

Location:  4  miles  west  of  Fortuna,  60  miles 
north  ofWilliston,  ND  on  Hwy.  50;  Include 
Bldgs.  47-49,  51,  61-62, 101-107,  110- 
116.  118,  122-129.  141-145.  201-218,  223- 
229.  912  (Bldgs.  117.  119-121.221  &  222 
are  unavailable) 

Landholding  Agency:  GSA 

Property  Number:  549440010 

Status:  Surplus 

Comment:  Various  square  feet,  inclmlos 
family  housing,  fire  hose  housing,  some  w/ 
attached  or  detached  garages,  relo(  aUMe 
family  housing 

GSA  Number:  7-D-ND-466B 

Bldg.  300  on  5,51  Acres 

Former  Fortuna  Air  Force  Station  Co:  Divide 
ND  58844- 

Location:  4  miles  west  of  Fortuna,  60  miles 
north  of  Williston.  ND  on  Hwy.  SO 
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Landhnlding  Agencv:  GSA 
Property  Number  54944001 1 
Status:  .Surplus 
(Ujmmnnt:  2730  sq.  ft.,  includf 

((immunications  receiver  bld>;. 
( ;.S.^  Number:  7-D-ND-466C 

Suilable/Unavaiiable  Properties 

Uind  Iby  Statel 

Nurth  (xirulina 

\'HS.  N.I.B.H.S. 

.Mexandor  Drive 

KTP  Co:  Durham  NC  2770S- 

Undholding  Agency:  GSA 

Property  Number:  549440012 

.Stittus:  Excess 

( jimment:  4.995  acres,  existing  building 

construction  restrictions 
CSA  Number:  4-F-NC-709 

Washington 

(iolfHx  Substation 

lk>neville  Power  Administration  i'jn: 

Whitman  WA 
l,(K.ation:  South  of  the  Washington  wjiter 

power  .switch  yard 
Lindholding  Agency:  Energy 
Property  Number  419430001 
Status:  Unutilized 
I  jinimont:  2.99  acres  of  land 

I'nsuilable  Properties 

lliiildinga  (by  State) 

I'iuridu 

I  BIdgs.  and  Land 

Pt!anut  Island  Station 

Kivcria  Beach  Co;  Palm  Beach  FL  ;j:i419- 

(IM09 
l..indholding  Agency:  DOT 
Pnijx>rty  Number:  87951000<( 
.Status:  Unutilized 
Ki'a.son:  Secured  Area.  Flcxidwav 

( )rt^)ii 

Pump  Builtling 

Marine  Safety  Office 

Portland  Co:  Multnomoha  OK  972  J 7- 

Landholding  Agency:  DOT 

Property  Number:  879510010 

Status:  ExcMSS 


KtMSon:  Extensive  deterioration. 

IFR  Doc.  95-6463  Filed  3-16-95:  8:45  ami 
BILUNO  COOe  421»-4»-M 


Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Dockat  No.  N-4S-3800;  FR-3649-N-04] 

Announcement  of  Funding  Awards  for 
the  Youth  Apprenticeship  Program — 
FY  1994 

AGENCV:  Office  of  the  Assistant 

Secretary  for  Piihlic  and  Indian 

Housing.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1994  Public  Housing 
agencies  applicants  under  the  Youth 
Apprenticeship  Program.  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Paula  Blunt.  Office  of  Community 
Relations  and  Involvement,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  SW..  Washington 
IX:  20410,  telephone  number  (202)  708- 
4214.  (This  is  not  a  toll  free  number). 
Hearing  or  speech  impaired  persons 
may  use  the  Telecommunications 
Devices  for  the  Deaf  (TDD)  by  contacting 
the  Federal  Information  Relay  Service 
on  1-800-877-TDDY  (1-800-877-8339) 
or  202-708-9300  for  information  on  the 
program. 


SUPPLEMENTARY  INFORMATION:  The  Youth 
Apprenticeship  Program  is  funded 
under  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  for  1994 
(Pub.  L.  103-124.  approved  October  28, 
1993)  (the  1994  Appropriations  Act). 

The  purpose  of  the  Youth 
Apprenticeship  Program  is  to  further  the 
Department's  commitment  to  providing 
apprenticeship  and  employment 
opportunities  to  youth  living  in  public 
and  assisted  housing,  in  partnership 
with  Youth  Corps  and  joint  labor- 
management  initiatives  designed  to 
focus  on  job  training  and  employment 
opportunities  leading  to  self-sufficiency. 
These  Youth  Apprenticeship  grants  will 
enable  Public  Housing  agencies  to  assist 
Youth  Corps  and  labor-management 
supported  training,  apprenticeship,  and 
employment  to  youths  living  in  public 
and  assisted  housing  in  HOPE  VI 
communities.  Recipients  were  chosen  in 
a  competition  under  selection  criteria 
announced  in  a  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register  on  August  18, 1994  (59 
FR  42740). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-  235, 
approved  December  15,  1989)  the 
Department  is  publishing  the  names  and 
addresses  of  the  Public  Housing 
agencies  which  received  funding  under 
this  NOFA.  and  the  amount  awarded  to 
each.  This  information  is  provided  in 
Appendix  A  to  this  document. 

Dated:  March  13. 1995. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing.  -•     .- 
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APPENDIX  A.— List  of  Awardees  for  the  Youth  Apprenticeship  Program  FY  1994 


Name  and  address 


Housing  Authority  ol  the  City  of  Atlanta.  739  West  Peachtree  Street.  N.E..  Atlanta.  GA  30365.  (404)  817-7203,  Contact  Renee 
L.  Glover 

Housing  Authority  of  the  CHy  of  Battinwe.  417  E.  Fayette  Street.  Suite  1346.  P.O.  Box  1917,  Baltimore,  MD  21202.  (410)  396- 
3232  Contact  Daniel  P.  Henson  III  - -■ 

Cuyahoga  Metropolitan  Housing  Authority.  1441  West  25th  Street.  Qeveland.  Ohio  44113.  (216)  348-5911.  Contact:  Claire  E. 
Froftfnfln  - • ■ 

Housing  Authority  of  me  City  of  Los  Angeles,  2600  Wilshire  Boulevard,  Los  Angeles,  CA  90057.  (213)  484-5637.  Contact:  Don- 
ald J.  Smith ■" ^...^...^.. 

Housing  Authonty  of  the  City  of  Milwaukee,  809  North  Broadway,  Milwaukee,  Wl  53202,  (414)  223-5900,  Contact  Rtchardo 
Diaz " 

Housing  Authority  of  the  City  of  Seattle.  120  Sixth  Avenue  North,  Seattle,  WA  98109-5003,  (206)  615-3340.  Contact  David 

Giloxxe 

San  Francisco  Housing  Authority,  440  Turk  Street,  San  Francisco.  CA  94102,  (415)  554-1297.  Contact:  Ted  Dtenstfrey 


Grant  amount 


31,178,571 

1,178,571 

1,178,571 

1.178,571 

1,178,571 

1,178,571 
1,178.571 


|FR  Dor  95-6669  Filed  3-16-95;  8:45  am] 

BILLING  CODE  4210-31-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  No.  PRT-799387 

Applicant:  Kootenai  Tribe  of  Idaho,  Fisheries 
Program.  Bonners  Ferr>'.  Idaho 

The  applicant  requests  a  permit  to 
take  (capture,  collect,  PIT  tag,  radio  tag, 
mark,  surgically  sex,  release,  and 
sacrifice)  the  Kootenai  River  population 
of  the  white  sturgeon  (Acipenser 
trasmontanus)  in  the  Kootenai  River, 
Idaho  for  scientific  research  to  enhance 
the  propagation  and  sur\'ival  of  the 
species. 

Permit  No.  PRT-798017 

Applicant:  Habitat  Restoration  Group,  Felton. 
California 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  Santa 
Cruz  long-toed  salamander  [Ambystoma 
macrodactylum  croceum)  in  Santa  Cruz 
and  Monterey  Counties,  California  to 
determine  the  presence/absence  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  PRT-799491 

Applicant:  Dale  T.  Steele.  Stockton,  CA 

The  applicant  requests  a  permit  to 
take  (survey,  collect  hair  samples,  and 
radio-tag)  the  Point  Arena  mountain 
beaver  [Aplodontia  rufa  nigra)  in 
Mendocino  County,  California  for 
scientific  research  to  enhance  the 
survival  of  the  species. 

Permit  No.  PRT-799489 

Applicant:  Frances  R.  Taylor.  Las  Vegas,  NV 

The  applicant  requests  a  permit  to 
take  (collect)  up  to  200  Pahrump 
poolfish  [Empetrichthys  latos)  from  the 
Spring  Mountain  Ranch  refuge  pond  for 
captive  propagation  to  obtain  life 
history  information  on  spavNTiing 
ecology,  water  temperature  preference, 
critical  thermal  minimum  and 
maximums,  substrate  preference,  and 
age  and  growth  data  to  enhance  the 
propagation  and  survival  of  the  species. 


Permit  No.  PRT-799486 

Applicant:  Janet  A.  Randall.  San  Francisco, 
CA 

The  applicant  requests  a  permit  to 
take  (capture,  tag,  release,  and  play 
taped  foot  drumming  recordings)  the 
giant  kangaroo  rat  (Dipodomys  ingens) 
in  San  Luis  Obispo  and  Kern  Counties, 
California  for  biological  and  behavorial 
studies  to  enhance  the  propagation  and 
survival  of  the  species. 
Permit  No.  PRT-799495 

Applicant:  Roger  D.  Gambs.  San  Luis  Obispo, 
CA 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  measure,  weigh, 
and  release)  the  Morro  Bay  kangaroo  rat 
[Dipodomys  heermanni  morroensis)  in 
San  Luis  Obispo  County,  California  to 
conduct  presence/absence  surveys  to 
enhance  the  survival  of  the  species. 
These  activities  were  previously 
authorized  under  the  Regional  Director's 
permit  no.  PRT-702631. 

Permit  No.  PRT-793638 

Applicant:  Ramona  Swenson,  El  Cerrito, 
California 

The  applicant  requests  a  permit  to 
take  (capture,  release,  and  sacrifice 
voucher  specimens)  the  tidewater  goby 
[Eucyclogobius  newhfirryi)  throughout 
the  range  of  the  species  in  California  to 
conduct  presence/absence  surveys  and 
.  population  monitoring  to  enhance  the 
survival  of  the  species. 
Permit  No.  PRT-799570 

Applicant:  Carol  W.  Witham,  Davis. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  and  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  in  vernal  pools  throughout 
the  species'  range  in  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing 
species  survival. 

Permit  No.  PRT-768251 

Applicant:  Biosearch  Wildlife  Sur\eys.  Santa 
Cruz,  California 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (collect  and 
release)  of  the  conservancy  fairy  shrimp 
[Branchinecta  consenvtio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  and  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi)  in  vernal 
pools  throughout  the  species'  range  in 
California  while  conducting  ecological 
studies  on  co-occurring  species  for  the 
purpose  of  enhancing  .species  .survival. 


Permit  No.  PRT-799569 

Applicant:  Renee  Y.  Owens,  San  Marcos, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  nest  monitoring)  the 
least  Bell's  vireo  ( V/reo  bellii  pusillus) 
in  San  Diego  and  Orange  counties, 
California  to  monitor  nest  success  and 
remove  brown  headed  cowbird  eggs/ 
nestlings  for  the  purpose  of  enhancing 
species  survival. 
Permit  No.  PRT-799566 

Applicant:  John  G.  Coy,  Bellevue, 
Washington 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  in  vernal  pools  throughout 
the  species  range  in  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing 
species  survival. 
Permit  No.  PRT-799564 

Applicant:  Sycamore  Environmental 
Consultants,  Sacramento,  California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  [Branchinecta 
consen'atio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna).  Riverside 
fairy  shrimp  [Streptocephalus  wnotoni), 
and  vernal  pool  tadpole  shrimp 
[Lepidurus  packardi)  in  vemal  pools 
throughout  the  species'  range  in 
California  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  enhancing  species  survival. 
Permit  No.  PRT-799561 

Applicant:  Entrix  Incorporated.  Sacramento, 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  [Bronchi nectn 
consenatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  Riverside 
fairy  shrimp  (Streptocephalus  wootoni), 
and  vernal  pool  tadpole  shrimp 
[Lepidurus  packardi)  in  vemal  pools 
throughout  the  species'  range  in 
California  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  enhancing  species  sur\'ival. 
Permit  No.  PRT-799546 

Applicant:  Wymer  and  Associates,  (."itriis 
Heights.  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conser\ancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna).  Riverside 
fairy  shrimp  [Streptocephalus  wnntnni) 
and  vemal  pool  tadpole  shrimp 
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(Lepidurus  packardi)  in  vemal  pools 
throughout  the  species'  range  in 
California  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  enhancing  species  survival. 

Pfrmit  No.  PRT-797230 

Applicant:  Sacramento-Yolo  Mosquito  ami 
Vnctor  Control  District,  Elk  Grove, 
California 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
sur\ey.  collect  and  sacrifice  voucher 
specimens)  of  the  conservancy  fairy 
shrimp  [Branchinecta  conservatio)  in 
vernal  pools  in  Sacramento  County. 
California  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  enhancing  species  survival. 

iVrmit  No.  PRT-799555 

Applicant:  Beak  Consultants  Incorpomtffd. 
Sacramento,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  {Branchinecta 
conservatio).  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  and  vemal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  in  vemal  pools  throughout 
the  species'  range  in  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing 
species  survival. 

iVrmit  No.  PRT-799551 

Applicant:  Bryan  M.  Mori,  Watsonvillr, 
California 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (collect  and 
release)  of  the  conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  and  vemal  pool  tadpole 
shrimp  [Lepidurus  packardi)  in  vernal 
pools  throughout  the  species'  range  in 
California  while  conducting  ecological 
studies  on  co-occurring  species  for  tlie 
purpose  of  enhancing  species  survival. 

Pnrmit  No.  PRT-799558 

Applicant:  Idaho  Power  Company,  Boise. 
Idaho 

The  applicant  requests  a  permit  to 
take  (collect,  release,  sacrifice  voucher 
specimens)  the  Snake  River  [physa  snail 
IPhysa  natricina),  the  Idaho  springsnail 
[Fontelicella  idahoensis),  the  Utah 
valvata  snail  [Valvata  utahensis).  and 
the  Banbury  Springs  Limpet  [Lanx  n. 
sp.)  in  the  Snake  River,  Idaho,  and  its 
tributaries  between  (and  including)  river 
mile  589.3  and  river  mile  553.0  to 
determine  presence  or  absence  of  the 
species  and  to  various  life  history  and 
ecological  studies  on  the  species  for  the 
purpose  of  enhancing  species  survival. 


Permit  No.  PRT-781377 

Applicant:  San  Marino  Environmental 
Consultants,  San  Marino.  California 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
survey,  collect,  handle,  release,  and 
sacrifice  voucher  specimens)  of  the 
tidewater  goby  [Eucylogohius  newbenyi) 
throughout  its  range  in  California  to 
determine  presence  or  absence,  and  take 
(harass  by  survey,  collect,  handle,  and 
release)  of  the  unarmored  threespine 
stickleback  [Gasterosteus  aculeatus 
wiHiamsoni)  in  San  Bemardino  County, 
California,  to  determine  presence  or 
absence  and  monitor  populations  for  the 
purpose  of  enhancing  species  survival. 
DATES:  Written  comments  on  the  permit 
applications  must  be  received  within  30 
days  of  the  date  of  pubhcation. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Planning.  Ecological 
Services.  U.S.  Fish  and  WildUfe  Service, 
911  N.E.  11th  Avenue.  Portland,  Oregon 
97232-4181.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents,  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  following  office:  U.S.  Fish 
and  Wildlife  Service.  Ecological 
Services.  Division  of  Consultation  and 
Conservation  Planning,  911  N.E.  11th 
Avenue,  Portland.  Oregon  97232-4181. 
Telephone:  503-231-2063:  FAX:  503- 
231-6243.  Please  refer  to  the  respective 
permit  number  for  each  application 
when  requesting  copies  of  documents. 

Dated:  March  9, 1995. 
William  F.  Shake, 

Deputy  Regional  Director,  Region  1,  Portland. 
Oregon. 

|FR  Doc.  95-6629  Filed  3-16-95;  8:45  ami 
BILUNG  CODE  4310-5S-P 


Notice  of  Meetings 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.A.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (IB 
U.S.A.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  3 


p.m.  to  5  p.m.  on  Sunday.  April  2. 1995. 
and  from  7  p.m.  to  8  p.m.  on 
Wednesday.  April  5. 1995.  Within  this 
time  period,  other  meetings  may  be 
announced.  Meeting  announcements 
will  be  posted  at  the  adminiistrative 
office  for  the  Pacific  Fishey 
Management  Council  (within  the  same 
hotel). 

ADDRESSES:  The  meeting  on  April  2. 
1995,  will  be  held  in  the  Rogue  Room 
and  the  meeting  on  April  5, 1995,  will 
be  held  in  the  Klamath  Room.  Both 
rooms  are  at  the  Columbia  River  Red 
Lion.  1401  North  Hayden  Island  Drive. 
Portland.  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson.  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
Califomia  96097-1006.  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  The 
principal  agenda  item  will  be  to  refine 
fishery  harvest  options  for  the  1995 
ocean  salmon  harvest  management  into 
recommendations  to  the  Pacific  Fishery 
Management  Council.  For  background 
information  on  the  Klamath  Fishery 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8,  1987  (52  FR  25639). 

Dated:  March  13.  1995.. 
H.  Dale  Hall. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 
|FR  Doc.  95-6630  Filed  3-16-95:  8:45  am] 

BILLING  CODE  4310-S5-M 


Bureau  of  Land  Management 

[AZ-04  4-1 040-00] 

Call  for  Gila  Box  Advisory  Committee 
Nominations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Call  for  Nominations  for  Gila 

Box  Riparian  National  Conservation 

Area  Advisory  Committee. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  fill  two 
positions  on  the  Gila  Box  Riparian 
National  Conser\'ation  Area  Advisory 
Committee,  pursuant  to  Title  2,  Section 
201,  of  the  Arizona  Desert  Wilderness 
Act  of  1990. 

The  purpose  of  the  Advisory 
Committee  is  to  provide  informed 
advice  to  the  Safford  District  Manager 
on  management  of  public  lands  in  the 
Gila  Box  Riparian  National 
Conservation  Area.  Members  are 
currently  assisting  BLM  with  the 
selection  of  a  preferred  alternative  fur 


the  Final  Gila  Box  Interdisciplinary 
Activity  Plan.  The  Advisory  Committee 
meets  as  needed,  generally  between  two 
to  four  times  per  year.  Members  serve 
^  without  salary,  but  are  reimbursed  for 
travel  and  per  diem  expen.ses  at  current 
rates  for  govemment  employees. 

To  ensure  membership  of  the 
Advisory  Committee  is  balanced  in 
terms  of  categories  of  interest 
represented  and  functions  performed, 
nominees  must  be  qualified  to  provide 
advice  in  specific  areas  related  to  the 
primary  purposes  for  which  the  Gila 
Box  Riparian  National  Conservation 
Area  was  created.  The  categories  of 
expertise  for  this  nomination  period 
include  wildlife  conservation,  riparian 
ecology,  hydrology,  environmental 
education,  or  other  related  disciplines. 

Persons  wishing  to  nominate 
individuals  or  those  wishing  to  be 
considered  for  appointment  to  serve  on 
the  Advisory  Committee  should  provide 
names,  addresses,  professions, 
biographical  data,  and  category  of 
expertise  for  qualified  nominees. 
Persons  selected  to  serve  on  the 
Committee  will  serve  a  three-year  term 
ending  on  July  31,  1998.  Nominations 
should  be  submitted  to  the  Safford 
District  Manager  at  the  address  below. 
DATES:  Nominations  must  be  received 
by  April  28, 1995. 

ADDRESSES:  All  nominations  should  be 
submitted  to  the  District  Manager,  BLM 
Safford  District.  711  14th  Ave.,  Safford. 
AZ  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elmer  Walls,  Gila  Box  Coordinator,  Gila 
Resource  Area.  Safford  District,  711 
14th  Ave.,  Safford,  AZ  85546.  telephone 
(602)  428-^040. 

Dated:  February  22. 1995. 
William  Civish, 
District  Munager. 
IFR  Doc.  95-6634  Filed  3-16-95:  8:45  ami 

BILUNG  CODE  4130-32-M 
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[NV-035-85-1 220-00] 

Temporary  Closures  of  PutXic  Lands: 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior  Department. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Douglas.  Lyon,  Mineral 
and  Storey  Counties  on  and  adjacent  to 
two  Off  Highway  Vehicle  race  courses: 
April  30. 1995— High  Sierra  Motorcycle 
Club.  Wassuks  Hare  "N'  Hound — Permit 
Number  NV-035-95-11.  May  1.3-14. 
1995— Western  States  Racing 
Association,  Virginia  City  Grand  Prix — 
Permit  Number  NV-035-95-06. 


UMI 


summary:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  official  running  of  two  motorcycle 
race  events. 

EFFECTIVE  DATES:  April  30, 1995  and 
May  12-14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull.  Walker  Area  Recreation  Planner. 
Carson  City  District.  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Suite  300,  Carson  City,  Nevada  89706, 
Telephone:  (702)  885-6000. 
SUPPLEMENTARY  INFORMATION:  A  map  of 
each  closure  may  be  obtained  from  Fran 
Hull  at  the  contact  address.  Each 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  period.  Spectators  shall  remain 
in  safe  locations  as  directed  by  event 
officials  and  BLM  personnel. 

Specific  Information  on  each  event 
follows: 

1.  High  Sierra  Motorcycle  Club — 
Wassuks  Hare  *N'  Hound— Permit 
Number  NV-035-95-11.  This  event  is  a 
one-lap  race  along  60  to  90  miles  of  dirt 
roads  and  dry  wash  trails  located  in  the 
Wassuk  foothills  near  Yerington, 
Nevada  in  Lyon  and  Mineral  Counties 
within  TION  R27E.  R28E;  TllN  R26E. 
R27E;  T12N  R26E.  R27E.  R28E;  T13N 
R26E.  R27E;  T14N  R27E.  The  public 
lands  to  be  closed  to  public  use  include 
existing  roads  and  trails  identified  on 
the  ground  by  colorful  flagging  and 
paper  arrows  attached  to  wooden  stakes 
designating  the  race  route.  This  closure 
will  be  in  effect  from  6:00  a.m.  through 
5:00  p.m.  April  30. 1995. 

2.  Western  States  Racing 
Association— Virginia  City  Grand  Prix 
Motorcycle  Race — Permit  Number  NV- 
035-95-06.  This  event  is  a  multiple-lap 
motorcycle  race  on  dirt  roads  and  trails 
near  Virginia  City.  Nevada  in  Storey 
County  within  T17N  R21E.  The  public 
lands  to  be  closed  to  public  use  include 
those  roads  and  trails  identified  with 
colorful  flagging  and  paper  arrows 
attached  to  wooden  stakes  designating 
the  race  route  on  the  ground.  Camping 
on  pubhc  lands  within  the  vicinity  of 
and  in  conjunction  with  the  race  shall 
be  prohibited.  This  closure  will  be  in 
effect  from  6:00  p.m.  on  May  12  through 
4:00  p.m.  on  May  14.  1995. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
agency  personnel,  or  BLM  personnel 
monitoring  the  events. 

Authority:  43  CFR  8341;  43  CFR  8364  and 
43  CFR  8372. 

PENALTY:  Any  person  failing  to  comply 
with  the  closure  order  may  be  subject  to 


the  penalties  provided  in  43  CFR 
8360.7. 

Dated:  March  10. 1995. 
John  Singlaub. 

District  Manager. 

IFR  Doc.  95-6631  Filed  3-16-95;  8:45  ami 

BILLING  CODE  4310-MC-M 


Notice 

AGENCY:  Bureau  of  Land  Management 

IID-030-993-07770-66J. 

ACTION:  Notice  of  office  relocation. 

SUMMARY:  The  Bureau  of  Land 
Management.  Idaho  Falls  Office 
including  Fire  Dispatch,  warehouse 
operations,  Big  Butte  Resource  Area 
Office  and  Medicine  Lodge  Resource 
Area  Office  will  be  relocated.  Effective 
April  6. 1995  the  address  of  the  Idaho 
Falls  Office,  including  the  Big  Butte 
Re.source  Area,  the  Medicine  Lodge 
Resource  Area,  will  be  changed  from 
940  Lincoln  Road.  Idaho  Falls.  Idaho 
83401  to  1405  Hollipark.  Idaho  Falls. 
Idaho  83401.  The  address  of  Fire 
Dispatch  and  warehouse  operations  will 
change  from  965  Lincoln  Road.  Idaho 
Falls,  Idaho  83401  to  1405  Hollipark, 
Idaho  Falls,  Idaho  83401. 
DATES:  Effective  April  6, 1995. 
ADDRESSES:  New  address  will  be: 
Bureau  of  Land  Management,  Idaho 
Falls  Office,  1405  Hollipark,  Idaho  Falls, 
ID  83401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Courtney-Berain  at  940  Lincoln 
Road,  Idaho  Falls,  ID  83401  or  by  calling 
(208) 524-7510. 

Dated:  .March  8, 1995. 
Gary  L.  Bliss, 
Associate  District  Manager. 
IFR  Doc.  95-6550  Filed  3-16-95:  8:45  ami 

BtLUNG  COOE  4310-GG-M 


National  Park  Service 

Delta  Region  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Deha  Region 
Preservation  Commission  will  be  held  at 
7:00  p.m.,  on  Wednesday,  April  12, 
1995.  in  the  Environmental  Education 
Center.  Barataria  Preserve  Unit,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  7400  Highway  45.  Marrero. 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Section  907  of  Public  Law  95-625  (16 
U.S.C.  230f),  as  amended,  to  adx-ise  the 
Secretary  of  the  Interior  in  the  selection 
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of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preser\'e. 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cuhural  resources  of  the 
Region. 

The  matters  to  be  dis<;us.sed  at  this 
meeting  include: 

— Old  Business 

— New  Business 

— Update  on  Park  Resource  Issues 

— Presentation  by  the  National 

Biological  Service 
—General  Park  Update 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  pubic 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Person  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  365  Canal  Street,  Suite  .3080. 
New  Orleans.  Louisiana  70130, 
Telephone  504/589-3882. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Hi.storical  Park  and 
Preserve. 

Ddted  March  8.  1995 
lerry  Rogers, 

ncjiional  Director.  Southwest  Region. 
iFR  Doc.  95-6691  Filed  3-16-9.5;  8:45  ami 
BILUNG  CODE  4310-TO-M 


INTERNATIONAL  TRADE 
CCMMISSiON 

[Investigations  Nos.  731-TA-684  and  685 
(Final)] 

Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines.^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U  S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 


UMI 


The  record  is  defined  in  §  207  2(0  of  the 
(innmissron's  rules  of  practice  and  procedure  (19 
CFR  207  2(fl) 

-  Vice  Chairntan  Nuzum  and  Oimmissioner  Rohr 
diuenling. 


material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Colombia  and  Ecuador  of 
fresh  cut  roses,  provided  for  in 
subheading  0603.10.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  September  16, 

1994,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  fresh  cut 
roses  from  Colombia  and  Ecuador  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  20. 1994  (59 
FR  52989).  The  hearing  was  held  in 
Washington,  DC,  on  January  26, 1995, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  13, 

1995.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2862 
(March  1995),  entitled  "Fresh  Cut  Roses 
from  Colombia  and  Ecuador: 
Investigations  Nos.  731-TA-684  and 
685  (Final)." 

Issued:  March  13.  1995. 

By  order  of  the  Commission. 
Donna  R.  Koehhke, 
Secretary: 
IFR  Doc.  95-6624  Filed  3-16-95;  8:45  ami 

BILLING  CODE  r02O-O2-P 

[Investigations  Nos.  731-TA-726-729 
(Preliminary)] 

Polyvinyl  Alcohol  From  China,  Japan, 
Korea,  and  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-726-729  (Prelhninary)  under 
section  733(a)  of  the  Tariff  Act  of  1930, 
as  amended  by  Section  212b  of  the 


Uruguay  Round  Agreements  Act 
(URAAJ,  Pub.  L.  103-465,  108  Stat.  4809 
(1994)  (19  U.S.C.  1673b{a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China.  Japan,  Korea,  and 
Taiwan  of  polyvinyl  alcohols,'  provided 
for  in  subheading  3905.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  .sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in.45  days,  or  in  this  case  by^April  24. 
1995.  The  Commission's  views  are  due 
at  the  Department  of  Commerce  within 
5  business  days  thereafter,  or  by  May  1, 
1995. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207),  as 
amended. 

EFFECTIVE  DATE:  March  9,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  March  9, 1995,  by  Air  Products  and 
Chemicals,  Inc..  Allentown,  PA. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 


'  Pol>'\-inyl  alcohol  is  a  dry.  white  to  cream- 
colored,  water-soluble  synthetic  potymer  usually 
prepared  by  tiydrolysis  of  polyvinyl  acetate.  The 
product  covered  by  the  petition  includes  all 
polyvinyl  alcohols  hydrolyzed  in  excess  of  85 
percent,  whether  or  not  mixed  or  diluted  with 
conunercial  levels  of  defoamer  or  lx>ric  acid. 


investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  IBPI)  Under  on 
Administrative  Protective  Order  (APO) 
and  DPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Seci^tary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  30. 1995.  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Woodley 
Timberlake  (202-205-3188)  not  later 
than  March  28, 1995.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  April  4. 1995,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 


conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  4  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  fist),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  as  amended  by  the 
URAA.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  March  13, 1995. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-6583  Filed  3-16-95:  8:45  ami 

BILLING  CODE  7D2»-«-P 

[Investigatton  No.  337-TA-3701 

Certain  Salinomycin  Bk>ma8s  and 
Preparations  Containing  Same;  Notice 
of  Designation  of  Additional 
Commission  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Teresa  M.B.  Martinez.  E.sq.  and 
Juan  S.  Ck>ckbum,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in  the  above- 
cited  investigation  instead  of  Teresa 
M.B.  Martinez,  Esq. 

The  Secretary  is  requested  to  publish 
thi*  Notice  in  the  Federal  Register. 

Dated;  March  10, 1995. 
Lynn  I.  L«vine. 

Director.  Office  of  l^nfoir  Import 

Investigations. 

IFR  Doc.  95-6625  Filed  3-16-95;  8:45  ami 

BILUNO  coot  TOM-M-P 


DEPARTMEMT  OF  JUSTICE 

Drug  Enforcement  Administrstion 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  November  23, 1994. 
and  published  in  the  Federal  Raster  on 
December  6. 1994.  (59  FR  62750),  the 
Binding  Site,  Inc.,  5889  Oberlin  Drive. 
Suite  101,  San  Diego,  California  92121. 
made  appHcation  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 


classes  of  controlled  substances  listed 
below: 


Drug 


Methaquakjne  (2565) 

Lysergic  acid  ctethytemide  (7315) 
Tetranydrocannabinote  (7370) 

3,4- 

MethyleneOioxymelhartiphelafnH 

ne  (7405). 

Nofmofphme  (9313) 

MethaiTiphetamine  (1105) 

Annobartoital  (2125)  

Secot>art)rtai  (2315)  .„ „ _. 

Benzoylecgonine  (9180) 

Ethylmorptitrw  (9190)  

Methadone  tntefmediate  (9254)  .... 


SciieO- 
ute 


A  comment  was  filed  by  a  registered 
manufacturer.  The  comment  was 
considered,  however,  DEA  determin«}d 
that  the  application  should  be  approved. 
Therefore,  pursuant  to  Section  100B(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  nn  importer  of  the  basic 
class  of  controlled  .substance  listed 
above.- 

Dated:  March  13, 1995. 
Gene  R.  Haislip, 

Deputy  Assiitant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  95-^>640  Filed  3-16-95;  845  dinl 

BILUNQ  COOC  «4t»m»^ 


Importation  of  Controlled  Substar>ces; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  1  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  (or 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  S<Minn 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  18.  1915.  North 
Pacific  Trading  Company,  1505  SE 
Gideon  Street,  Portland,  Ortjgon  97202, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Mariha3:i.i 
(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I. 

This  appHcation  is  exclusively  for  tJie 
importation  of  marihuana  seed  which 
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will  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  the  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23.1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  11  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  March  13. 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration 
IFR  Doc.  95-6641  Filed  3-16-95:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

March  13, 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980.  as  amended  (P.L. 
96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer. 


Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills.  Office  of  Information  Resources 
Management  Policy,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-1301,  Washington,  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWBA/VETS),  Office  of 
Management  and  Budget,  Room  10102, 
Washington.  DC  20503  ((202)  395- 
7316). 

Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Request  from  Claimant  for 
Information  on  Earnings,  Dual 
Benefits,  Dependents,  and  Third  Party 
Settlement 
OMB  Number  1215-0151 
Agency  Number:  CA-1032 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Number  of  Respondents:  50,000 
Estimated  time  per  respondent:  20 

minutes 
Total  Burden  Hours:  16,667 
Description:  The  CA-1032  is  used  to 
obtain  information  from  claimants 
receiving  compensation  on  the 
Division  of  Federal  Employees' 
Compensation  periodic  disability  roll. 
This  information  is  necessary  to 
ensure  that  the  amount  of 
compensation  being  paid  is  correct. 
Kenneth  A.  Mills. 
Departmental  Clearance  Officer. 
IFR  Doc.  95-6661  Filed  3-16-95;  8:45  ami 
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Employment  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 


have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cailse  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  described  in  that 
section,  because  the  necessity  to  issue  , 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  ever>'  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringfc  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 


submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  N.W..  Room  S-3014. 
Washington.  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
ME950038.  dated  Feb.  10, 1995. 

Agencies  with  construction  pending, 
to  which  this  wage  decision  would  have 
been  applicable,  should  utilize  Wage 
Decision  ME950037.  Contracts  for 
which  bids  have  been  of>ened  shall  not 
be  affected  by  this  notice.  Also, 
consi.stent  with  29  CFR  1.6(c)(2)(i)(A). 
when  the  opening  of  bids  is  less  than 
ten  (10)  days  from  the  date  of  this 
notice,  this  action  shall  be  effective 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  III 

Tennessee 

TN950057  (Mar.  17.1995) 
TN950058  (Mar.  17. 1995) 
TN950059  (Mar.  17. 1995) 
TN950060  (Mar.  17.1995) 

Modification  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenthesis  following  the  decisions 
being  modified. 

Volume  I 

NevM  York 
NY950003  (Feb.  10. 1995) 
NY950021  (Feb.  10. 1995) 
NY950060  (Feb.  10. 1995) 

Volume  11 

Pennsylvania 

PA950042  (Feb.  10. 1995) 

PA950064  (Feb.  10. 1995) 

PA950065  (Feb.  10. 1995) 
West  Virginia 

WV950006  (Feb.  10.1995) 


Volume  III 

Alabama 
AL950004  (Feb.  10.  1995) 
AL950006  (Feb.  10,1995) 
AL950018(Feb.  10,  1995) 
AL950034  (Feb  10.  199E;) 
AL950044  (Feb  10. 1995) 

Florida 
FL950008  (Feb.  10,  1995) 
FL950045  (Feb.  10,  1995) 
FL950077  (Feb.  10.  1995) 
FL950095  (Feb.  10,  1995) 

Georgia 
GA950003  (Feb  10, 1995) 
GA950022  (Feb  10. 1995) 
GA950040  (Feb.  10.1995) 
GA950050  (Feb  10,  1995) 
GA950O58  (Feb  10,  1995) 
GA950065  (Feb.  10.1995) 
GA950066(Febl0, 1995) 

North  Carolina 
NC950050(Feb  10.1995) 

Tennessee 
TN950003  (Feb.  10. 1995) 
TN950005(Feb  10,1995) 
TN950016  (Feb  10, 1995) 
TN950017(Feb  10,1995) 

Volume  IV 

Illinois 
IL950O01  (Feb.  10,  1995) 
1L950002  (Feb.  10,  1995) 
IL950003  (Feb.  10,  1995) 
IL950004  (Feb  10. 1995) 
IL950005  (Feb.  10, 1995) 
IL950006  (Feb.  10,  1995) 
IL950007(Febl0, 1995) 
IL950008  (Feb.  10,  1995) 
IL950009  (Feb.  10,  1995) 
IL950011  (Feb  10,1995) 
IL950012(Feb  10.1995) 
IL950013  (Feb  10,  1995) 
1L950014  (Feb.  10.1995) 
IL950015(Feb.  10.1995) 
IL950016  (Feb.  10,1995) 
IL950017{Feb.  10,  1995) 
IL9S0020  (Feb.  10,1995) 

Indiana 
IN950001  (Feb.  10. 1995) 
IN950005  (Feb.  10, 1995) 
1N950006  (Feb  10. 1995) 

Michigan 
MI950035  (Feb.  10,  1995) 

Volume  V 

Kansas 
KS950005  (Feb.  10, 1995) 
KS950014  (Feb.  10. 1995) 
KS950029  (Feb.  10. 1995) 
KS950066  (Feb.  10, 1995) 

Nebraska 
NE950009  (Feb.  10,  1995) 
NE950011  (Feb.  10.1995) 

Texas 
TX950063  (Feb  10. 1995) 

Volume  V! 

California 
CA950001  (Feb.  10. 1995) 
CA950002  (Feb  10. 1995) 
CA950004  (Feb  10.  1995) 
CA950027  (Feb.  10. 1995) 

North  Dakota 
ND950002  (Feb.  10,  1995) 
ND950026  (Feb  10, 1995) 
ND950049  (Feb.  10. 1995) 


ND950050  (Feb.  10,  1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacdn  and  related  A«;ts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  10th  day  of 
March  1995. 

Alan  L.  Moss, 

Director,  Division  of  Wagp  Determinations. 
IFR  Doc.  95-6442  Filed  3-16-95;  8:45  am) 
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Employment  and  Training 
Administration 

[TA-W-30,224,  TA-W-30,370] 

Apollo  Dye,  Paterson,  NJ  and  Leader 
Dye  &  Finishing,  Paterson,  NJ;  Notice 
of  Revised  Determination  on 
Reopening 

On  March  7, 1995,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  firms. 

The  initial  investigation  resulted  in 
negative  determinations  on  November 
28.  1994  for  workers  at  both  firms 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 


UMI 


144S2 


Federal  Regisler  /  Vol  60,  No.  52  /  Friday.  March  17,  i995  /  Notices 


met.  The  denial  notices  were  published 
in  the  Federal  Register  on  Deceiuber  16, 
1994  (59  FR  65076). 

The  Bndings  show  that  ApoUo  Dye  is 
the  parent  company  of  Leader  Dye  k 
Finishing.  Both  firms  are  engaged  in 
producing  printed  bbric  and  had 
integmted  production. 

A  late  response  to  the  Departnient'« 
customer  surrey  shows  that  a  maior 
account  reduced  its  business  with 
ApoHo  Dye  because  of  increased 
imports  of  pnntad  dyed  fa^ic 

Other  findings  show  that  U.S.  imports 
increased  absolutely  and  relative  to 
domestic  shipments  in  1993  compared 
to  1992  and  in  the  first  six  months  of 
1994  compared  to  the  same  period  in 
1993.  The  ratio  of  imports  to  U.S. 
production  reached  143  percent  in  1994. 

Other  findings  show  that  the  both 
plants  closed  in  July  1994  when  all 
production  ceased  and  all  workers  were 
laid  off. 

Conchnioa 

After  careful  consideration  of  the  new 
facts  (d)tained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  printed  dyed  fabric  produced  by  the 
subject  firms  contributed  importantly  to 
the  decline  in  production  and  to  the 
total  or  partial  separation  of  workers  at 
the  subject  firms.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

Ail  ionaer  workers  of  Apoilo  Dye, 
Paterson,  New  Jersey  and  its  subsidiary'. 
Leader  Dye  &  Finishing,  Paterson,  New  Jersey 
who  became  totally  or  partially  separated 
hxjn  e^iloymeat  on  or  after  August  1, 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  Bth  day  of 
March  1995. 
Victor  J.  Trunzo, 

Prvgram  Manager.  Policy  and  Reemploywent 
Services,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc  95-6652  Filed  3-lfi-95;  8:45  ami 

BN.UNO  COOe  45tO-30-M 


rTA-W-M,S«| 

Cushman  iodustrias,  fcac,  Hartford,  CT; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
BecoitaideiaHiow 

On  February  8, 1995.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Deterrainadoo  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 


Determination  was  issued  on  January 
20. 1995  and  was  published  in  the 
Federal  Register  on  February  10, 1995 
(60  FR  8061). 

New  findings  show  from  the  company 
show  company  imports  of  chucks  from 
China. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  D.C..  this  7th  day  of 
March  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adfustment 
Assistance. 
|FR  Doc.  95-6657  Filed  3-lf>-95;  8:45  am] 

BIUING  CODE  4S10-30-M 


n"A-W-30,730] 

Lightolter  Model  Shop  of  the  Genlyte 
Group,  Secaucus,  NJ;  Dismissal  of 
Application  for  Reconsideration 

"    Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Lightolier  Model  shop  of  the  Genlyte 
Group.  Secaucus,  New  Jersey.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-VV-30,730:  Lightolier  Model  Shop  of  the 
Genlyte  Group  Secaucus,  New  Jersey 
(March  7, 1995) 
Signed  at  Washington.  D.C.  this  9th  day  of 

March,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-6654  Filed  3-16-95:  8:45  am] 

BILUNG  CODE  4$1&-3»-M 


[TA-W-30,366] 

H  &  R  Blocks,  Forks,  WA;  Notice  of 
Revised  Determination  on  Reopening 

On  March  8. 1995.  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  on  November 
22. 1994  for  workers  at  the  subject  firm. 
The  denial  notice  was  published  in  the 


Federal  Register  on  December  16, 1994 
(59  FR  65076). 

The  findings  show  that  H  &  R  Blodis 
had  reduced  sales  in  1993  compared  to 
1992  and  ail  workers  were  laid  off  on 
December  31. 1993.  New  findings  show 
a  late  response  indicating  that  the 
subject  firm's  sole  customer  had 
increased  its  reliance  on  imports  in 
1994  from  1993  while  decreasing  its 
purchases  from  the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
cedar  shakes  and  shingles  produced  by 
the  subject  firm  contributed  importantly 
to  the  decline  in  sales  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  furroer  workers  of  H  &  R  Blocks  in 
Forks,  Washington  who  became  totally  or 
partially  separated  from  empioyment  on  or 
after  September  20. 1993  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  8th  day  of 
March  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-6653  Filed  3-lft-95;  8:45  ami 

BILUNG  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Wof1(er 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Di  rector  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  bearing,  provided  such 
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request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  27, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  March  27, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 


Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  6th  day  of 
March,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (unlon/workefs/fimi) 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition 
No. 

Artkdes  produced 

Personal  Products  Co  (Co)  

IBM  (Wkrs) 

American  Tot>acco  Co.  (The)  (Co) 

Milltown,  NJ 

Endicott,  NY 

Chester,  VA 

03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 
03/06/95 

03/06/95 

02/13/95 
02715/95 
02/10/95 
02/21/95 
02/17/95 
02/20/95 
02/17/95 
02/06/95 
02/15/95 
02/22/95 
02/17/95 

02/22/95 

30,783 
30,784 
30,785 
30,786 
30,787 
30,788 
30.789 
30.790 
30,791 
30,792 
30.793 

30,794 

Ladies'  Sanitary  Products. 
Support  Sen/ices. 
Cigarettes. 
Packaging  Materials. 
Tires,  Auto  and  Light  Truck. 
Oil  and  Oias. 
Upholsfered  Furniture. 
Crude  Oil  and  Natural  Gas. 
Bicycle  Frames. 
Crude  Oil  and  Natural  Gas. 
Support  Services. 

Wood  CatJinets  and  Millwork  Products. 

Sandusky  Plastics  Inc.  (Wkrs) 

Sandusky,  OH 

Decahjr,  IL  

Houston,  TX 

Jefferson.  Wl 

Wichita.  KS  

Van  Buren,  ME  

Bradford,  PA  

Odessa.  TX 

Woodinville,  WA 

Bridgestone/Firestone,  Inc.  (URW)  

Meridian  Oil,  Inc  (Wkrs) 

Schweiger  Industries,  Inc.  (USWA) 

C.H.  Todd,  Inc.  (Co)  

D.LC.I.  (Wrks)  

Pennzoil  Products  Co.  (UE)  

Phillips  Petroleum  Co.  E&P  Permian 

(Co.). 
Westem  Cabinet  &  Millwork,  Inc.  (CM) 

|FR  Doc.  95-6659  Filed  3-16-95:  8:45  ami 

BILUNG  COOE  4510-30-M  < 

[TA-W-29,397;  29,397A;  29,398] 

Shell  Oil  Co.;  Shell  Westem  E&P  Inc. 
(SWEPI)  A/K/A  CalResources,  LLC, 
Bakersfield,  CA  and  all  Other  (SWEPI) 
Operations  in  California  A/K/A 
CalResources,  LLC;  Shell  Oil 
Company,  Shell  Development 
Company,  Martinez,  CA;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Wori(er  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  16, 1994.  applicable  to  all 
SWEPI  workers  of  Shell  Oil  Company  in 
Bakersfield,  California  and  in  other 
locations  in  the  State  of  California  and 
the  Shell  Development  Company  in 
Martinez.  California.  The  certification 
notice  was  published  in  the  Federal 
Register  on  March  4, 1994,  (59  FR 
10429). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  Shell  Oil  Company's 
SWEPI  operations  have  been 
reincorporated  in  the  state  of  California 
as  CalResources,  LLC.  Accordingly,  the 
Department  is  amending  the 
certification  to  show  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 


The  amended  notice  applicable  to 
TA-W-29.397  and  TA-W-29.397A  is 
hereby  issued  as  follows: 

All  workers  of  Shell  Oil  Company,  Shell 
Westem  E&P.  Inc..  (SWEPI)  also  known  as 
(a/k/a)  CalResources.  LLC  Bakersfield, 
California  (TA-W-29,397);  other  SWEPI 
operations  in  California,  a/k/a  CalResources, 
LLC  (TA-W-29,397A)  and  the  Shell 
Development  Company,  Martinez,  California 
(TA-W-29,398)  engaged  in  employment 
related  to  the  production  of  crude  oil  and 
natural  gas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  13, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  6th  day  of 
March.  1995. 
Victor  ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-6658  Filed  3-16-95:  8:45  am] 
BJLUNG  COOE  4510-30-M 


[TA-W-30,414J 

Texaco  Refining  and  Marketing, 
Incorporated  Fuels  Division,  Tulsa, 
OK;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  January  27, 
1995.  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  notice  of  negative 
determination.  The  notice  was  issued  on 
December  16, 1995  and  published  in  the 
Federal  Register  on  January  20. 1995 
(60  FR  4194). 


Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  workers  produce  refined 
petroleum  products.  Gasoline  represents 
the  predominant  portion  of  sales  at  the 
Fuels  Operation  of  Texaco  Refining  and 
Marketing. 

Petitioner  states  that  the  refined 
petroleum  workers  at  Texaco's  Tulsa 
facility  should  be  certified  for  TAA 
since  the  Department  certified  the 
workers  producing  crude  oil  and  natural 
gas  at  Texaco's  Exploration  and 
Production  Division  in  Tulsa. 

Certification  under  the  Trade  Act  is 
based  on  increased  imports  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  at  the  petitioning 
workers'  firm  and  which  contributed 
impprtantly  to  worker  separations  and 
sales  or  production  declines  at  the 
plant.  Refined  products  like  gasoline,  in 
all  its  many  forms — leaded  regular, 
unleaded  regular,  unleaded  premium; 
diesel  fuel;  jet  fuel;  kerosene;  propane; 
petroleum  coke;  asphalt  and  chemicals 
are  not  like  or  directly  competitive  with 
crude  oil.  Other  findings  show  that 
refined  petroleum  products  have  a 
much  lower  import  to  domestic 
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shipoient  ratio  than  crude  oil  which 
currently  is  over  100  percent  of  U.S. 
domestic  shipments. 

The  Department's  denial  was  based 
on  the  fact  that  sales  and  production  of 
gasoline  and  total  refined  petroleum 
products  increased  in  the  first  nine 
months  of  1994  compared  to  the  same 
period  in  1993.  No  customer  survey  was 
conducted  since  the  company  sells 
everything  that  it  produces  and  there 
were  no  declining  customers.  Further, 
the  company  does  not  import  refined 
petroleum. 

Worker  separations  occurred  in  late 
1994  and  were  mainly  salaried  workers. 
These  woricers  were  laid  off  because  of 
a  corporate  reorganization.  Production 
workers  incraosed  in  the  first  nine 
months  of  1994  compared  to  the  same 
period  in  1993. 

U.S.  imports  of  refined  petroleum 
products  decreased  absolutely  and 
relative  to  domestic  shipments  in  1992 
compared  to  1991  and  in  1993 
compared  to  1992.  U.S.  imports  of 
rePmed  petroleum  products  accoimted 
for  oaiy  seven  percent  of  domestic 
shipments  in  1993. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
l.^xu''s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  28th  day 
of  February.  1995. 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  9S-6656  Filed  3-16-95:  8:45  ami 

BILUNC  CODE  4510-3fr-M 


Job  Training  Partnership  Act  (JTPA), 
Title  IV-D,  Demonstration  Program: 
Diversity  in  Apprenticeship 

aqency:  Employment  and  Training 
Administration.  DOL. 
ACTION:  Notice  of  availability  of  funds 
and  Solicitation  for  Grant  Application 
(SGA). 

SUMMAflT:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement  The  U.S.  Department  of 
Labor  (DOL),  Employment  and  Training 
Administration  (ETA),  announces  a 
grant  competition  for  a  demonstration 
program  using  Title  IV-D  funds  of  the 
Job  Training  Partnership  Act  ETA 
expects  to  award  between  three  (3)  and 
five  (5)  grants  to  Community  Based 


Organizations  (CBOtt)  to  provide 
technical  assistance  to  employers,  labor 
unions.  and/or  labor  organizations 
which  will  encourage  the  voluntary 
promotion,  recruitment,  selection, 
training,  and  retention  of  minorities,  in 
apprenticeable  occupations  with  low 
minority  ratios. 

This  notice  describes  the  background, 
the  application  process.  Statement  of 
Work,  evaluation  criteria  and  reporting 
requirements.  ETA  anticipates  that  up  to 
$750,000  will  be  available  for  the 
demonstration  funding.  The  Bureau  of 
Apprenticeship  and  Training  (BAT), 
will  provide  the  policy  leadership  in 
this  project.  BAT  assists  industry  and 
business  by  developing  and  improving 
apprenticeship  and  training  programs  to 
provide  skilled  American  workers  in  a 
globally  competitive  market. 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  May  1, 
1995  at  2:00  p.m.  (Eastern  Time)  at  the 
address  below. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance.  Attention:  Charlotte 
Adams,  Reference:  SGA/DAA  95-004, 
Room  S4203,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 
FOR  FURTMEB  INFORMATION  <»NTACT: 
Charlotte  Adams,  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts: 
Part  I  describes  the  Ijackground  and 
purpose  of  the  demonstration  program 
and  identifies  demonstraticHi  policy  and 
topics.  Part  n  describes  the  application 
process  and  provides  detailed 
guidelines  for  use  in  applying  for 
demonstration  grants.  Part  III  includes 
the  Statement  of  Work  for  the 
demonstration  projects.  Part  IV 
identifies  and  defines  the  evaluation 
criteria  to  be  used  in  reviewing  and 
evaluating  applications.  Part  V  describes 
the  reporting  requirements. 

Part  I.  Background 

BAT  carries  out  the  objectives  of  the 
NaticMial  Apprenticeship  Act  of  1937,  by 
assisting  industry  and  business  develop 
and  improve  apprenticeship  and 
training  programs  to  provide  skilled 
worlcers.  BAT  registers  apprentices  and 
apprenticeship  programs  in  23  States, 
Guam,  and  other  Pacific  Islands;  it  also 
provides  technical  assistance  to  State 
Apprenticeship  Councils  (SACs)  in  the 
remaining  27  States,  [^strict  of 
Columbia.  Puerto  Rico,  and  the  Virgin 
Islands. 


Since  1964.  the  Bureau  of 
Apprentic^hip  and  Training  has 
promoted  equal  opportunity  in 
apprenticeship  for  minorities.  As  of 
1972,  apprenticeship  program  sponsors 
have  hem  required  to  take  affirmative 
action  in  the  recruitment  and  selection 
of  apprentices  to  achieve  the  same 
representation  in  apprenticeship  as  in 
local  labor  market  areas.  Program 
sponsors  (employers,  or  employers  with 
unions)  are  riot  required  to  attain 
specific  goals  and  timetables,  but  they 
are  expected  to  make  good  faith  efforts 
toward  the  attainment  of  their  goals  and 
timetables.  Despite  the  substantial 
increase  in  the  percentage  of  minorities 
in  apprenticeship  over  the  past  20  years, 
the  degree  of  occupational  integration 
can  be  improved  according  to  the 
General  Accounting  Office  study  (GAO/ 
HRD  92-45).  For  some  sponsors. 
successful  recruitment,  training,  and 
retention  of  minorities  may  require 
technical  assistance  from  CBOs  that 
have  experience  preparing  minorities 
for  apprenticeship.  The  purpose  of  this 
project  is  to  design  and  provide  that 
technical  assistance  to  program 
sponsors  such  as  employers/labor 
unions  and  groups  to  improve  the 
opportunities  for  minorities  to  enter 
apprenticeship  in  high  wage 
occupations  that  have  a  significantly 
lower  percentage  of  minority 
participation.  Examples  of  such 
occupations  includes  tool  and  die 
maker,  machinist,  line  repairer,  and 
machine  repairer.  The  project  further 
aims  to  be  a  researched  based, 
voluntary,  partnership  approach  to 
examining  and  resolving  the  issues. 
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A.  Authorities 

Part  IV-D  of  the  Job  Training 
Partnership  Act  authorizes  the  use  of 
funds  for  pilot  and  demonstration 
projects.  The  Department  relies  on 
applicants  for  grants  to  comply  with  all 
Federal  and  State  laws  in  setting  up 
their  programs. 

B.  Purpose  of  the  Demonstration 

This  demonstration  program  intends 
that  CBOs  develop  systematic 
approaches  for  providing  technical 
assistance  to  employers,  labor  unions, 
and  labor  organizations  to  enhance 
minority  representation  in  occupations 
with  low  minority  representation.  20% 
or  less.  Minorities  constitute  about  20 
percent  of  the  civilian  labor  force.  (See 
appendix  A.  for  a  listing  of  major 
occupations  and  minority  participation.) 

Further.  CBOs  designing  this  project 
will  strive  to  integrate  information, 
resources,  and  results  with  grantees  of 
the  "Women  in  Apprenticeship  and 
Nontraditional  Occupations"  (WA- 


NTOI  Act;  the  purpose  of  WA-NTO  is 
to  provide  technical  assistance  to 
employers  and  labor  uni<uis  to 
encourage  the  employment  of  women  in 
apprenticaahle  occupations  and  other 
nontraditional  occupations.  (See 
appendix  B  for  WA-NTO  grantees  and 
locations.) 

Part  n.  Application  Process 

A.  Eligible  Applicants 

Community  Eased  mganizations 
(CBOs)  are  eligible  applicants  to  receive 
technical  assistance  grants. 

Definitions:  The  term  "community 
based  organization"  as  defined  in 
section  4(5)  of  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501(5)). 
means  private  ncuiprofit  organizations 
which  are  representative  of 
communities  or  significant  segments  of 
communities  and  which  provide  job 
training  services.  For  this  solicitation, 
the  significant  segment  of  communities 
are  the  private  nonpwDfit  organizations 
which  are  representative  of 
organizations  that  have  demonstrated 
experience  administering  programs  that 
are  capable  of  providing  technical 
assistance  (TA)  for  minorities  for 
apprenticeship  and  nontraditional 
occupations. 

Employers,  and/or  Labor  Unions  (E/ 
LUs)  employee  organizations  are  eligible 
to  be  selected  to  receive  TA  provided  by 
CBOs.  If  they  wish  to  receive  technical 
assistance,  employers  and  labor  unions 
must  submit  a  technical  assistance 
request  sheet  to  the  cognizant  CBO.  (see 
appendix  C.)  CBOs  are  requested  to 
solicit  TA  requests  from  appropriate 
employers,  labor  unions/organizations. 

Registered  apprenticeship  agency 
means  the  Bureau  of  Apprenticeship 
and  Training  in  the  United  States 
Department  of  Labor  or  a  State 
Apprenticeship  Council  recognized  and 
approved  by  the  Bureau  of 
Apprenticeship  and  Training  as  the 
appropriate  body  for  State  registration 
or  approval  of  local  apprenticeship 
programs  and  agreements  for  Federal 
purposes. 

Apprenticeship  includes  a  formal 
paid  training-work  agreement  where 
labor  and  management  work  together  to 
promote  learning  on  the  job;  to  support 
the  bands  on  learning  there  must  be 
related  theoretical  instruction  (often 
classroom).  After  completing  the 
program  standards  successfully — 
usually  three  to  five  years — the 
apprentice  is  awarded  a  certificate  of 
completion  by  either  the  BAT  or  SAC 
agency. 

B.  Contents 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 


proposal  shall  consist  of  two  (2) 
separate  and  distinct  partSr-Part  I.  the 
financial  Proposal,  and  Part  D,  the 
Technical  ProposaL 

1.  Financial  Proposal— The  Financial 
Proposal.  Part  I,  shall  contain  the  SF- 
424.  "Application  for  Federal 
Assistance"  (Appendix  No.  DJ.  and  SF 
424-A,  "Budget"  (Appendix  Na  E).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  17^01.  The  budget  shall 
include  on  separate  pages:  a  cost 
analysis  of  the  budget,  identifying  in 
detail  the  amount  of  each  budget  line 
item  attributable  to  each  of  the  major 
cost  categories  for  funds  requested 
through  this  grant;  and  identification  of 
the  amount  of  each  budget  line  item 
which  will  be  covered  by  other  funds, 
and  the  sources  of  those  funds 
(including  wnployer  funds,  in-kind 
resources,  secured  and  unsecured  loans, 
grants,  and  other  forms  of  assistance, 
public  and  private);  and  a  justification 
for  the  average  cost  of  technical  service 
per  person. 

Federal  funds  may  not  be  used  for 
acquisition  of  production  equipment. 
The  only  type  of  equipment  that  may  be 
acquired  with  Federal  funds  is 
equipment  necessary  for  the  operation 
of  the  grant.  In  the  instance  of  a 
purchase,  the  cost  of  the  equipment  is 
to  be  prorated  over  the  projected  life  of 
the  equipment  to  determine  the  cost  to 
the  grant. 

Applicants  may  budget  limited 
amounts  of  grant  funds  to  work  with 
technical  expert(s)  to  provide  advice 
and  develop  more  complete  project 
plans. 

2.  Technical  Proposal— The  technical 
proposal  shall  demonstrate  the  offeror's 
capabilities  in  accordance  with  the 
Statement  of  Work  in  Part  HI  of  this 
solicitation.  No  cost  data  or  reference  to 
price  shall  be  included  in  the  technical 
proposal. 

C.  Submission 

A  DOL/ETA  panel  will  evaluate  grant 
applications  after  the  closing  date  of  this 
solicitation.  Incomplete  or  non- 
responsive  propK>sals  may  be  returned 
without  evaluation.  An  application  will 
be  reviewed  based  upon  the  overall 
responsiveness  of  the  application's 
content  to  the  submission  requirements 
and  to  the  selection  criteria  found  in 
Part  rv,  talking  into  consideration  the 
extent  to  which  funds  are  available. 

D.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date  for 
the  receipt  of  applications.  However,  if 
proposals  are  hand-dehvered,  they  shall 
be  received  at  the  designated  place  by 
2  p.m..  Eastern  Time  on  the  closing  date 


for  receipt  of  applications.  Ail  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  horjored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  non-responsiveness. 

E.  Late  Proposals 

Any  prt>posal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  Was  sent  by  the  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  befora  the  date 
specified  for  receipt  of  the  application 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
applications  by  the  5th  of  May  must 
have  been  mailed  by  the  1st  of  May);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addresses,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holida>'s. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  the  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wTapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore. 
applicants  should  request  the  [Xkstal 
clerk  to  place  a  legibk  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service— Post  Office  to  Addresses" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  and  MTapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  'bull's  eye"  postmark  on 
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both  the  receipt  and  the  envelope  or 
wrapper. 

F  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  or  by  an  applicant  or  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a'receipt  for 
the  proposal  before  a  grant  award  is 
executed. 

G.  Period  of  Performance 

The  period  of  performance  will  be  18 
months,  from  the  date  of  notice  of  grant 
approval. 

H.  Funding 

DOL  has  set  aside  up  to  $750,000  to 
be  disbursed,  contingent  upon  resources 
being  available  for  this  purpose.  ETA 
expects  that  grant  awards  will  range 
from  $150,000  to  $250,000,  with  no 
award  in  excess  of  $250,000  each. 

/,  Grant  Period  and  Option  to  Extend 

Projects  are  to  include  18  months  of 
performance,  with  the  option  to  extend 
for  up  to  three  months  as  a  no  co.st 
extension  to  complete  final  reports. 
Applications  must  clearly  describe 
project  aciivities  to  be  undertaken  and 
goals  to  be  achieved  during  the  grant 
period. 

/.  Page  Count  Limit 

Technical  proposals  are  to  be  limited 
to  approximately  15  single-side  pages, 
single-spaced,  size  10  font,  (not 
including  attachments). 

Part  III.  Slate  of  Work 

Each  application  must  include  in  the 
appropriate  section  (s):  (1)  Information 
that  responds  to  the  requirements  in  this 
part;  and  (2)  other  information  the 
offeror  believes  will  address  the 
selection  criteria  identified  in  Part  IV. 
Each  application  should  follow  the 
format  outlined  here: 

A.  Target  Group 

The  CBOs  primary  target  groups  are 
the  employers,  labor  unions,  and  labor 
organizations,  who  would  sponsor 
minorities  in  apprenticeship 
opportunities.  Related  to  the  primary 
group  are  those  groups  which  may  affect 
the  recruitment,  .selection,  training,  and 
completion  of  apprenticeships.  The 
secondary  target  includes  minorities 
and/or  minority  organization  who  have 
an  interest  in  a  high  skilled  high  wage 
apprenticeship  opportunity.  The 
potential  opportunities  may  be  defined 
by  (a)  employment  growth  as  noted  in 


appendix  table  Fl.  Employment, 
Projected  Change  in  Employment  1992- 
2005,  and  Median  Weekly  Earnings  for 
Occupations  With  at  Least  250 
Registered  Apprentices  on  September 
30, 1994.  (Source:  Bureau  of  Labor 
Statistics;  (b)  distribution  of  registered 
apprentices  by  occupations,  sex,  race/ 
ethnicity,  appendix  A;  and  (c) 
Distribution  of  1994  Cohort  Apprentices 
by  State,  Sex,  Race/Ethnicity,  appendix 
F2.  To  enhance  the  geographical 
distribution  and  impact,  the  project 
encourages  integrating  with  locations 
where  the  WA-NTO  grantees  are 
operating;  it  further  encourages  working 
relationships  with  relevant 
Administration  initiatives  such  as  "One 
Stop  Career  Center  Pilots"  operating  in 
nine  States,  Job  Corp,  Job  Service, 
School  to  Work,  and  Vocational 
Education  projects. 

B.  Components  of  the  Program 

The  design  and  components  of  the 
demonstration  project  must  support  the 
project  purpose;  CBOs  would  be 
expected  to  function  as  a  professional 
consultant,  working  with  employers  to 
jointly  assess  the  sponsor's  recruitment, 
selection,  and  retention  approaches  and 
results  to  determine  issues  and 
problems.  These  joint  assessments  and 
findings  will  spotHght  what  areas 
involving  pre-apprenticeship, 
apprenticeship,  and  post-apprenticeship 
that  need  addressing.  CBOs  should 
identify  and  provide  a  general 
description  of:  (1)  Design,  (b)  processes, 
and  (c)  components  of  technical 
assistance,  which  may  include  as 
appropriate,  but  not  limited  to: 

(1)  Assessments  instruments, 
measures,  and  approaches  suitable  for 
determining  base  line  measures  and 
user  needs; 

(2)  Outreach  and  orientation  strategies 
and  services  to  recruit  minorities  into 
the  employers'  apprenticeable 
occupations; 

(3)  Outreach  and  recruitment 
strategies  to  ensure  the  participation  of 
employers  and/or  labor  unions  labor 
organizations  for  apprenticeship  and 
nontraditional  occupations 
opportunities  for  minorities; 

(4)  Support  groups  to  facilitate 
developing  new  networks  for  employers 
and  labor  unions/organization  for 
minorities  interested  high  skilled 
apprenticeable  occupations; 

(5)  Local  computerized  data  base 
referral  system  for  employer/labor 
u'nions  information;  this  can  include 
current  lists  of  minority  tradepersons 
who  are  available  mentoring  young 
minorities,  companies  with  high  skilled 
occupations,  and  linkups  with  schools/ 


groups  preparing  students  for  high  tech 
high  skilled  occupations. 

(6)  Models  and  systems  for  programs 
which  have  been  successful  providing 
apprenticeship  training  and  technical 
assistance  for  minorities  in  high  skilled 
occupations;  and 

(7)  Innovative  technical  assistance 
i.e.,  information  brokering  such  as 
linkages  to  supporting  projects  i.e.,  Job 
Corp,  WA-NTO,  School  to  Work,  One 
Stop  Career  Centers,  which  the  CBOs 
deem  necessary  and  helpful  to  meet  the 
project's  purpose. 

(8)  A  modest  evaluation,  based  on 
objectives  and  measures,  after 
completion. 

In  addition,  CBOs  should  identify 
relevant  research  or  experience  that 
supports  effectiveness  of  their  design 
and  components. 

C.  Administration  Management  and 
Continuity 

Identify  the  management  structure, 
and  demonstrate  the  means  to  ensure 
accountability  for  performance.  Provide 
a  description  of  the  process  and 
procedures  to  be  used  to  obtain 
feedback  from  participants  and  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description 
should  include  an  identification  of  the 
types  of  information  to  be  obtained,  the 
method{s)  and  frequency  of  data 
collection,  and  how  the  information  will 
be  used  in  implementing  and  managing 
the  project.  The  grantees  may  employ 
focus  groups  and  surveys,  in  addition  to 
other  methods,  to  collect  information 
necessary  to  design  the  appropriate 
technical  assistance. 

D.  Use  of  Existing  Services  and 
Resources 

To  leverage  related  resources,  identify 
specific  sources  and  amounts  of  other 
funds  which  will  be  used,  in  addition  to 
funds  provided  through  this  grant. 

E.  Coordination  and  Linkages 

A  description  of  the  consultation  with 
relevant  partners  in  developing  project 
design  and  implementation.  Working 
relationships  with  grantees  from  the 
WA-NTO  project,  One  Stop  Career 
Center,  School  to  Work,  and  related 
complementary  projects  and  pilots 
would  strengthen  the  proposal. 

F.  Participant  Serx'ices 

A  description  of  the  services  to  be 
available  and/or  provided  to  workers 
who  are  project  participants.  From  the 
joint  assessment,  a  program  design  flow 
chart  would  be  helpful  to  determine 
what  kinds  of  TA/or  related  services 
would  be  provided  to  the  employers, 


labor  union/organization,  which  affects 
minorities  entry  into  high  skilled 
occupation. 

G.  Outcomes 

Provide  a  description  of  the  project 
outcomes,  measures  of  outcomes,  and 
planned  achievement  levels,  that  will  be 
used  to  determine  the  success  of  the 
project.  These  outcomes  and  measures 
should  include,  but  are  not  limited  to: 

(1)  A  system  or  model  that  identifies 
employers,  labor  unions/organizations, 
minorities,  and  relevant  partners 
(schools,  organizations,  etc.)  working 
successfully  with  minorities/groups  to 
recruit,  select,  train,  and  complete  in 
skilled  high  paying  apprenticeship 
opportunities; 

(2)  A  model  which  describes  what 
kinds  of  technical  assistance  are  best 
related  to  successful  recruitment, 
selection,  and  completion  of  minorities 
in  high  paying  apprenticeship 
opportunities  within  a  labor  market 
area; 

(3)  Findings  and/or  evidence  that 
employers,  labor  unions,  labor 
organizations  found  the  CBO  provided 
technical  assistance  helpful  and  to  an 
extent  may  be  incorporated  into  the 
respective  sponsors'  policies, 
procedures,  and  information  network. 

(4)  Other  measurable  performance 
based  outcomes  relevant  to  the  purpose 
of  the  project,  and  agreed  to  by  the 
project  director  and  grantee. 

//.  Replkability 

include  a  description  of  how  the 
demonstration  project  could  be 
replicated  in  other  geographic  ref^ioas. 

/  Definitions 

Unless  otherwise  indicated  in  thi.s 
announcement,  definitions  orterras 
used  herein  shall  be  those  definitions 
found  in  the  Job  Training  Partnership 
Act.  as  amended. 

/  Allowable  Activities 

Grant  funds  awarded  under  this 
demonstration  may  be  used  to  fund  staff 
salaries,  benefits,  and  non-personal 
.•^rv'ices  normally  identified  with 
con.sulting  services  such  as  travel, 
communication,  facilities  costs, 
printing,  etc.,  as  defined  on  the  budget 
submission. 

Part  IV.  Evaluation  Criteria 

Prospective  offerors  are  advised  that 
the  selection  of  grantee(s)  for  award  is 


to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  selected  by  DOL. 
Panelists  will  evaluate  the  proposals 
based  on  the  various  factors  enumerated 
below. 

Evaluations  will  be  made  on  the  basis 
of  what  the  proposed  offeror  intends  to 
do  during  the  grant  period,  and  on  the 
usefulness  of  the  demonstration  after 
the  end  of  the  grant  period.  Sp>ecial 
consideration  will  be  given  to 
applicants  who  demonstrate 
coordination  efforts  between 
employer(s)  and  workers  to  oversee  the 
implementation. 

The  Department  relies  on  CBO  grant 
applicants  to  comply  with  all  Federal 
and  State  laws  in  setting  up  their 
programs.  No  grant  funds  will  be 
awarded  for  CBO  capacity  building  that 
is  not  directly  related  to  the  delivery  of 
services  to  complete  a  technical 
assistance  request. 

A.  Technical  Evaluation  (80%) 

CBOs  should  address  the  following 
requirements: 

1.  Describe  your  organization's  staff 
experience,  services  provided  (type  and 
for  whom),  and  funding  for  those 
services:  (15%) 

2.  Describe  your  organization's 
experience  in  assessing  minority 
employment  and  training  issues  with 
employers,  labor  unions/organizations: 
include  assessment  instruments, 
measures,  and  general  approaches: 
(15%) 

3.  Describe  your  organization's 
experience  in  building  upon  research 
and  previous  experiences  to  determine 
feasible  creative  options  in  using 
technical  assistance  to  address  sensitive 
employment  and  training  issues:  (15%) 

4.  Describe  your  experiences  in 
working  with  federal/state  and  public 
sector  employment  and  training 
initiatives  and  programs  in  general  and 
specifically  with  minorities;  include 
leveraging  related  project  resources. 
(15%). 

5.  Describe  your  management 
structure  and  accountability  systems/ 
prot:esses  to  assure  the  project  is  well 
planned,  executive,  and  reviewed/ 
evaluated.  (10%) 

6.  Describe  briefiy,  if  selected, 
describe  how  the  funds  would  be 
allocated  in  designing  the  project  and 
components.  (10%). 

B.  Cost  Evaluation  (20%) 

CBOs  must  include  a  discussion  of 
tile  cost  of  the  projects  versus  the 


expected  benefits  and  outcomes  of  the 
project.  Maror  benefits  vrould  include 
employers,  labor  unions/organizations 
reviewing  present  procedures  and 
willing  to  developing  new  approaches 
based  upon  the  experience  of  thi^  TA 
demonstration  project.  Also  include 
brief  justification  of  the  budget. 
Discussions  may  be  necessar>'  with  the 
applicants  to  clarify  any  inconsistencies 
in  their  applications. 

C.  Selection 

ETA  will  consider  geographic 
diversity  and  occupational  impact  in 
making  grant  awards  to  CBO's.  ETA  will 
make  only  one  grant  per  CBO  with  or 
without  multiple  service  providers  or 
sub-contractors.  The  final  decision  on 
the  award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer. 

Part  V.  Reporting  Recpiirements 

A.  Short  descriptive  quarteriy  report, 
due  30  days  following  the  reporting 
quarter,  format  will  be  agreed  to  by 
grantees/grant  officer. 

B.  Standard  Form  269.  Financial 
Status  Report  Form; 

C.  Final  Project  Report,  including 
proiet;t  assessment,  approximatelv  5 
pages,  within  45  days  of  project 
completion. 

.SigiK'ii  at  Washington.  DC.  the  13th  diiy  (if 
March  1995. 

Janice  E.  Perry. 

Crunt  Officpr.  Division  ofAcifnisitioit  and 
Assist  (rnce 

Appendices 

A  Distritmtion  (if  R»»gtsterDd  Apprt'ntices  by 

Occupation.  Sex  and  Racc/Khnicitv  as  (if 

.Sirptember  30. 1994 
E<  VVompn  in  Apprenticeship  and  Non- 

Trdditional  C)(.ciipations  (WA-NTO) 

Grantees 

C.  Technical  Assistance  Request  Form 

D.  Application  fur  Federal  Assistance  (.S.F 

4124) 

E.  Budget  Form  (Standard  Form  424-A) 
Fl.  Total  Apprentices.  1992  Empioymcnl, 

Protected  Change  in  Employment  1992- 
2005.  and  Median  Weekly  Earnings  for 
Occupations  with  at  Least  250  Registeitid 
.^pprentices  on  September  30. 1994 
F2.  Distribution  of  1994  Cohort  Sex  and 
Race/Ethnicity  Apprentice  Cn)ups 
Acmss  States 

BILLING  COOE:  4S10-J0-M 


UMI 


14458 


Federal  Register  /  Vol.  60,  No.  52  /  Friday.  March  17,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  52  /  Friday.  March  17.  1995  /  Notices 


14459 


^« 


E 

c 

c 

5 


c 


c 
u 

c 
a 

V 

c 
c 


o 

'  c 
c 

a 
c 

< 

V 

c 
t 

'c. 


z 


"^  CO  tr  ^  cc 


rs   "T    r-^ 


—  —    O   (% 


O    U^    ^     C    CM 

rw   CD    -r>    Cm    —    ' 

c  r^.  u"j  rv  r^ 


03         o  ^   r-.  o         — 


rj  wO  rv  ^  fs.  n  r*.         w*   ^ 
— ■   ^         r^  CM  — 


CM    CN     S      O     CS( 

O  CN  ^   rr  C> 

^    u-,   r-    C   •/) 


o  '■^  o- 
o  o  o  p- 


r-,  ^    C 
o-  eo  ^ 


r>        —  —  — 


—    —     —    0»^<rFCN^ 


fO   —   O—    O   —    ■''f^'f-0''-^^'00^(^"0O^f^  —   OOf^CN  —  CwOcou?—    DCNd  —   fvo^r*. 


r5  o 


C   C^   O  ^^   —   O  r*«- 


^  O  c>*  O"  o  rs( 


^   ®  O  rr> 


—    *-.    —    fr^CMCN  CNfO  0> 

—  O  <f 


^   »  >  — 


—  rstOOOrsf  —  CO—  eo  —  u^-^O^rv^fiD^-  — 


»-0    -*.    CO    CO 

•o 


e 


c  — 
O 


*a  —  o  —  ooocsiOoo**)  —  O*^'*-©'^    orN-- 
<%>»/:  —  —  fo        —  — 


_-    cc    r-    c 


CD    ^    1^ 

^    —    O 
o  —   -^ 


^■OO    —    ^^^CN 


«»J10»^^f^    —    **•     ^OCN 


■r:    rs.   ro  O    ^ 


CNP**.  ^-CN    —    CNCNfOOCN  —  —    —     CO 


•**  »r  <r  cs 


O    C    Cm    < 
^    rx    (Si    fn 


•  en  O 

«  px  35 


f  .     r     T     O    U-.     "^ 

"V   —   —   o.  -^   *r; 

--  <  o-  &  >-o  #r 


^.  ro  U^  ^  O-  O 

*->  —  V  <o  —  ~ 

ro  O  n  fN.  i/; 

CN.  CN  <o  o 


CO    r^    'C    —    ^    O    CD 
•^    00    —    fO    ^ 


3)    ^ 


»0-  —  eoO(N«eoo 

wo    f*-    ^     ^    */>    CD    «">    rT' 
O  —    Csi  —    -C 


O 


z 

G:  fe,  '-^ 
•-  "-'  X 


Z 
< 

o 

z 

y    5 

z     t; 
c  <  >  ^  .  F,  5  y  P.  £ 


20< 


:^  L^  es 

c  s  5 

p  c  U 


e:  z 

^< 

<  ? 
.  < 
z  2 


<  s 

a  Z 


_      > 

c        Z 


z 

if 


i^^gs 


z  z 


z  < 


<  < 
2  2 


< 

z$ 
<  =f 
5  5 


< 
O 


c: 


n 


<  o 
2  « 


C    Q. 


a  c 


c:  5  2  — 

S36o^<^8o 

a.  c  -   ~  .-t  .-  —  V  V 


Z  Z 

-  S 

ii 

so 

2e 

o  < 
u  « 

si 

-^  < 


O 

z 
< 

Z  w 


S  *  z  ii       T  t 


z  li 

<  o 


C£    </>   t/3  .— 


U  U  g  !;;  — ■ 


^8 


<y 

Is 

3    Li. 

s  s 


< 

a:G£ 

i'-  ::  ^ 
log 


=  _;        2  U  ^.  t   ' 

c:  s  ?,  n  <  <  r>  Q 


5ug 
58gg, 


;;-   O  fSi 


-V   ^  O  "*  *  S  9t 


^   —    —   r»*trfj>«t^t^ 


CNi  CN  <N*  (Ni  CN.  r^  rN  f.  r",   m   r:   *-: 


—  —  cvc*;nco^fo*^flOCDCN(^^ 


Women  in  Apprenticeship  and 

Non-Traditional  Occupations 

(WANTO)  Grantees 


Ms.  Linda  Wilcox 
Assistant  Director 
Women  Unlimited 
Augusta ,    ME 
207/623-7576 


Ms.  Sharon  Caldwell -Newton 
Women's  Resource  Center 
Grand  Rapids,  MI 
616/458-5443 


Ms.  Cyntina  Marano 
Executive  Director 
^ider  Opportunities  for  Women 
Washington,  D.C. 
202/638-3143 


Ms.  Lauren  Sugerman 
Executive  Director 
Chicago  Women  in  Trades 
Chicago,  XL 
312/942-1444 


Ms.  Rose  Picardi 

Executive  Director 

Tradeswomen  of  Purpose/Women  in 

Nontraditional  Work,  Inc. 
Philadelphia,  PA 
215/545-3700 


Ms.  Lila  Burke 
Executive  Director 
YWCA  of  Greater  Memphis 
Memphis,  TN 
901/323-2211 
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U.  S.  DEPARTMENT  OF  LABOR 

EMPLOYMENT  AND  TRAINING  ADMINISTRATION 

BUREAU  OF  APPRENTICESHIP  AND  TRAINING 

Request  for  Technical  Assistance 
Project  "Diversity  in  Apprenticeship" 

The  U.S.  Department  of  Labor  is  seeking  enployers  and  labor 
unions/organizations  who  wish  to  participate  in  a  demonstration 
project;  the  project  envisions  Community  Based  Organizations  (CBOs) 
and  employers,  or  labor  unions  jointly  assessing  issues  surrounding 
minorities  in  high  skilled  apprenticeship.  These  issues  would 
include  the  outreach,  recruitment,  training,  and  retention  of 
minorities  in  high  skilled  apprenticeship  occupations.  CBOs  and 
the  sponsors  would  then  jointly  develop  technical  assistance  models 
that  would  seek  to  increase  the  opportunities  for  minorities  in 
skilled  apprenticeable  occupations. 

ETA  plans  to  award  between  three  (3)  and  five  (5)  demonstration 
grants  to  CBOs  to  develop  systematic  approaches  for  providing 
technical  assistance  to  employers,  labor  unions,  and  labor 
organizations  for  the  purposes  described.  In  addition,  ETA 
encourages  the  CBOs  to  integrate  the  information  and  resources  to 
the  extent  possible  with  the  grantees  of  the  "Women  in 
Apprenticeship  and  Nontraditional  Occupations"  project,  and/or 
relevant  related  Federal/State  initiatives. 

CBOs  are  asked  to  have  appropriate  employers  and  labor 
organizations  complete  this  request;  CBOs  would  then  submit  this 
request  with  the  grant  proposal  at  the  date  listed  in  the 
Solicitation  for  Grant  Application. 


Please  address  the  following  questions: 

1.  Would  your  company  be  willing  to  participate  in  this 
demonstration  program  on  a  voluntary  basis  with  the  relevant 
Community  Based  Organization  representative: 


2.  Describe  your  company's  experience  in  recruiting,  training, 
and  retaining  minorities  in  apprenticeship  and  nontraditional 
occupations: 


3.  Describe  any  issues  with  recruiting,  training,  and/or 
retaining  minorities  in  high  skilled  apprenticeable 
occupations  based  upon  your  experiences. 


4.  Describe  the  apprenticeable  occupations  your  company  plans 
to  have  in  the  future;  number,  types,  locations,  etc. 


5.   Describe   the   target   group   of   minorities   in   your 
geographical  labor  market. 


6.  What  areas  of  technical  assistance  do  you  see  as  helpful  to 
developing  systems  or  models  to  improve  opportunities  for 
minorities  in  high  skilled  occupations? 


Name 


Title 


Organization 

Address  

Phone 


zip 


Check  Affiliation:   Employer 
Industry  and  Product:  


FAX 


Labor  Union/related 


7.  Describe  any  input  which  you  feel  would  be  important  in 
analyzing  experiences  and  drawing  conclusions  in  this  area: 


Signature 


Date 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


I,  rm  or  (MiraMxt 

ApfMcMot 

□    Conit>ucl<on 


Q  Coniituciwi 
Q  Non-Conil>uctlon 


OMI  Approval  No.  e3««-004| 


t.  MTi  MWMrmo 


I.  BAtI  MCCMfO  tV  CTATI 


4.  MTC  ntetmtO  tV  Ff  OCKAl  MCNCV 


AppNcani  UanMfltc 


Fadwtl  Uanlifiar 


1.  A^niCAMT  IN* 0*WAT>OM 


Lag«i  N«m«; 


MOrtsj  li(M«  ciy.  cawniy.  (MM.  and  np  CM*): 


t.  CM'LOYtll  lOeimf  ICATtON  NUMtC*  (EINM 


DD- 


1  TY»t  or  A»nic»Tio««: 

D  "••  D  Conlmuilioo         □  Ravition 

A  kiciMM  Awiid  B.  OaotiM  Awird  C  Inc'etM  Ou'ition 

0  Oactas*  ^xiion    0«^•  (ipacityi' 


•«.  CATALOO  or  rtOCAAL  DOMCSnc 
AS$ISTAMC<  NUHteit 


TTn.6 


It.  A«tAS  AFff ace  tY  rKOJfCT  lomt.  eounyt.  i(«i«i.  •>£  ;- 


t».  MOPQSte  rwojtcT: 


Si«n  Dal* 


Ending  Oil« 


Oganudional  Unit: 


Nmw  and  INttilium  numbm  d  vm  pitan  lo  b*  eonuetad  on  iiiMtoi  invntvina 
*Nt  applcalion  tgivu  Mmt  eodt)  ^ 


'•  Tm  or  A^niCAKT:  {/tnlf  appropntf  hilt  m  bO')  \     I  ~ 

A.  Staw  H  lwaapa«K)awi  School  Oi«t 

B.  County  L  Siala  ControlM  mtiitwtan  tt  Higha>  Laafning 
C  Municipal  J.  Privaia  Un>var>ity 

O.  To<mship  K.  Indian  Triba 

E.  kua'ttaia  L  Individual 

F.  (nlarmunicipal  U  Pialit  0>oanuiiion 

G  Spacial  DittiicI  N  Olhar  (Soacity)    


t.   NAMC  or  rtOCMAl  AOCNCV: 


II.  OESCMIPTIVt  Tm.1  or  ATPLICAIfrt  mojECT: 


14.  eOWQWttSIOWAL  DISTHICTS  OT; 


a   Apckcjnl 


b  Pioiaci 


IS.  tSTIMAnO  ruNOINO- 


a   rada'ai 


b   Appiicani 


c  SiaW 


0  Local 


a  Oihaf 


I.  PvoQ'am  tncofna 


g  TOTAL 


11.  TOTMt  tfSTor  WT 


00 


.00 


00 


00 


00 


00 


00 


1«   1$  AaPLICATWN  SUbJECT  TO  KEVIEW  bY  »TATl  nECtmVt  OdDEa  1JJ7}   rROCCSST 

a        YES  THIS  P«EAPPLICAT10N/APPl.>CAT)0N  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  0«0€n  12372  PWOCESS  FOS  REVIEW  ON 


DATE 


b       NO    □    PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.   11  THE  APPLICANT  OELINOUVTT  OM  ANY  rEOCMAi  bCBTT 

Q  Yai        M  -Ye».*  anach  an  axp<an*i>on. 


D  **o 


IWWlf  OOE  AND  EELiEr.  ALL  OAIA  IN  THIS  A»rLieAT10»i.»«EArPLtCAnO»«  ARE  TWE  ANO  CORRECT.  THE  OOCOMENT  HAS  bEEN  OOLY 

AurxoRiCTO  »Y  TwE  aovtaMwc  boov  or  txe  a>w.icai«t  awb  twe  a»»uca»w  will  cowaLv  wnx  tw  attacheo  assurances  w  the  assistance  is  awarded 

a.  Tyoad  Nam*  o<  AuiVx^k!  ■'•txtsa/iiaina 


b  Tula 


d  S^jnatuta  01  Aw(nor>'aO  RatxeMniativa 


Pia««ut  Ediions  Not  Uiabia 


e  TaWphona  numbar 


a  Oaia  S^nad 


Authorized  ror  Local  Reproduction 


SianOa'd  Form  424      (REV    4 -Ml 
Piascnbad  b*  OWS  Oicuia'  A.i02 
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BPDGgr  ItlFORMM'ICM 
SECTION  A  -  Budget  Summary  by  Categories 


(A) 

(B) 

(C) 

1 .  Personnel 

2.     Fringe  Benefits   (Rate       \) 

3 .  Travel 

4 .     Equipment 

5.     Supplies 

6.     Contractual 

7.     Other 

8.  '  Total,   Direct  Cost 
(Lines  1  through   7) 

9.     Indirect  Cost    (Rate          \) 

10.   Training  Cost/Stipends 

11.   TOTAL  Funds  Requested 
1     (LJMes  8  through  10) 

SECTION  B  -  Cost  Sharing/  Match  Summary   (if  appropriate) 

(A)  (B) 


(C) 


1 .   Cash  Contribution 

- 

2.   In~Kind  Contribution 

3.   TOTAL  Cost  Sharing  /  Match 
(Rate          %; 

J 

NOTE:  Ose  Column  A  to  record  funds  requested  for  the  initial   period  of 

performance    (i.e.    12  months,    18  months,    etc.);   Column  B  to  record 
changes  to  Column  A   (i.e.  requests  for  additional  funds  or  line 
item  changes;   and  Column  C  to  record  the  totals    (A  plus  B) . 


f INSTRUCTIONS  ON  BACK   OF  FORM) 
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INSTRDCTIONS  FOR  BUDGET  INFORMATION 


Tot«l  Apprentices,  1992  Empteyment,  Pro^ted  Change  in  Emp*oyment  1992-2005,  and  Madiao  WeekS^  Earnings  for 
Occupations  with  at  l^easl  250  Registered  Apprentices  on  September  30,  1994 


^« 


SECTION  A  -  Budget  Summary  by  Categories 


1. 
2. 

3. 


5. 
6. 

7. 

8. 
9. 

10. 
11. 


Personnel :     Show  salaries  to  be  paid  for  project  personnel. 

Fringe  Benefits:     Indicate  the  rate  and  amount  of  fringe  benefits. 

Travel:     Indicate  the  amount  requested  for  staff  travel.     Include 
funds   to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 

Ecmipment:     Indicate  the  cost  of  non-expendable  personal  property 
that  has  a  useful   life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

ffljppJies:  Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

Contractual :     show  the  amount  to  be  used  for   (1)   procurement  contracts 
■  (except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and   (2)    sub-contracts / grants . 

s 

Other:      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consultants. 

Total.   Direct  Costs:      Add  lines  1   through   7.  ' 

Indirect  Costs:      Indicate  the  rate  and  amount  of  indirect  costs.  ' 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

Training  /stipend  Cost:      (If  allowable) 

Total  Federal   funds  Requested:      show  total   of  lines  8   through  10, 


SECTION  B  -  Cost  Sharing /Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing /matching  when 
there  is  a  cost  sharing /matching  requirement.     Also  include  percentage 
of  total  project  cost  and  indicate  source  of  cost  sharing /matching 
funds,   i.e.   other  Federal  source  or  other  Non-Federal  source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM, 


Protected  Change  in 

EmployTnent  1992- 

AMS 

2005 

Madan 

Occt^ation 

Total 

1992 

Waakiy 

Code 

Occupation  Title 

Apprentice 

Employmant 

Nun'>ber 

Pareant 

Eamingt 

23 

AUTOMOBILE  MECHANIC 

706 

739,000 

168,000 

23 

S422 

40 

BOILERMAKER  1 

1207 

26.000 

-1,000 

•4 

5S3 

52 

BRICKLAYER  (CONST.) 

2223 

139,000 

36,000 

26 

479 

S5 

CABJNETMAKER 

363 

114,000 

28,000 

24 

340 

67 

CARPENTER 

14322 

978,000 

198,000 

20 

4» 

75 

CEMENT  MASON 

623 

100,000 

13,000 

13 

419 

90 

COOK  (ANY  IND) 

560 

1,155,000 

409,000 

35 

251 

116 

WE  CAST/DIE  MAKER 

864 

138,000 

-9,000 

-7 

632 

118 

D4E  MAKER 

442 

138,000 

-9,060 

-7 

632 

124 

DIESEL  MECHANIC 

599 

263,000 

64,000 

24 

479 

1S9 

ELECTRICIAN 

29567 

518,000 

100,000 

19 

549 

169 

ELECTRONICS  TECHNICIAN 

313 

323,000 

74,000 

23 

591 

196 

FIRE  R(3HTER 

1811 

229,000 

38.000 

17 

619 

199 

FLOOR  LAYER 

441 

221 

GLAZIER 

313 

39,000 

12.000 

30 

281 

UNE  ERECTOR 

1078 

108,000 

9,000 

9 

697 

282 

LINE  INSTAt  1  FR  REPAIRER 

313 

108,000 

9.000 

9 

697 

283 

UNE  MAINTAINER 

1474 

108,000 

9,000 

9 

697 

284 

UNE  REPAIRER 

43S 

108,000 

9,000 

9 

697 

292 

MACHINE  REPAIRER 

573 

73.000 

6,000 

9 

627 

296 

MACHINIST 

•       2619 

352,000 

-4,000 

-1 

S12 

308 

MAINT  MECH  (ANY  IND) 

1914 

1,145,000 

319,000 

28 

510 

310 

MAINTENANCE  REPAIRER,  BUHL 

920 

1,145,000 

319,000 

28 

375 

311 

MAINT  REPAIRER,  INDUSTRIAL 

575 

477,000 

-15,000 

-3 

510 

335 

MILLWRIGHT 

2337 

73,000 

6,000 

9 

627 

365 

OPERATING  ENGINEER 

2853 

136,000 

23,000 

17 

503 

379 

PAINTER  (CONST) 

2613 

440.000 

128,000 

29 

398 

412 

PIPE  FITTER  (SHIP  &  BOAT) 

345 

351,000 

27,000 

8 

520 

414 

PIPE  FITTER  (CONST) 

8789 

351,000 

27,000 

8 

520 

423 

PLASTERER 

519 

32,000 

5,000 

16 

399 

432 

PLUMBER 

9749 

351,000 

27,000 

8 

520 

437 

POLICE  OFFICER  1 

878 

411,000 

57.000 

14 

632 

480 

ROOFER 

4107 

127,000 

28,000 

22 

338 

510 

SHEET  METAL  WORKER 

7376 

208,000 

36,000 

17 

519 

536 

STATIONARY  ENGINEER 

491 

31,000 

2,000 

S 

581 

573 

TILE  Ski  IhR 

289 

139.000 

36,000 

26 

584 

K>OL  MAKER 

720 

138,000 

-9,000 

-7 

632 

586 

TOOL  &  DIE  MAKER 

3588 

138.000 

-9.000 

-7 

632 

622 

WELDER-COMBINATION 

356 

97,000 

-17,000 

-17 

453 

637 

HEATrNG&AtR-COND  INST-SER 

1274 

212.000 

62.000 

29 

494 

643 

ELECTRICIAN  (MAINTENANCE) 

1462 

518.000 

100.000 

19 

603 

663 

COOK  (HOTEL  &  REST) 

2069 

602,000 

276,000 

46 

251 

666 

REFRIGERATION  MECHANIC 

749 

212,000 

62.000 

29 

494 

669 

STRUCTURAL-STEEL  WORKER 

3548 

66.000 

15,000 

22 

754 

FIRE  MEDIC 

759 

229.000 

38.000 

17 

614 

771 

ELECTRICIAN  (SHIP  &  BOAT) 

411 

618.000 

100.000 

19 

591 

791 

CHEMICAL  OPERATOR  III 

938 

39,000 

1.000 

1 

840 

CHILD  CARE  DEV  SPECIALIST 

1520 

684,000 

450.000 

66 

240 

851 

CORRECTION  OFFICER 

2822 

282.000 

197.000 

70 

498 

909 

INSULATION  WORKER 

1548 

126369 

57,000 

22,000 

40 

477 
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Percentage  of  New  Apprentices                                              | 

Sex 

R»ee/Ethnieity                                      | 

State 

Total 

Female 

Male 

Asian 

Black 

Hispanic 

A.Indian 

WMta 

AK 

358 

0.7 

0.7 

1.3 

0.3 

0.2 

9.1 

0.6 

AL 

530 

0.7 

1.1 

O.B 

1.2 

0.2 

0.2 

1.1 

AR 

1032 

0.5 

2.2 

0.5 

0.7 

0.7 

2.S 

2.4 

AZ 

1108 

1.7 

2.2 

0.5 

0.6 

6.4 

21.2 

1.7 

CA 

159 

1.3 

0.2 

0.5 

0.3 

1.0 

2.0 

0.2 

CO 

1221 

2.2 

2.5 

1.1 

1.1 

6.4 

1.7 

2.3 

CT 

135 

0.6 

0.2 

0.2 

0.6 

0.4 

0.3 

0.2 

DE 

10 

0.1 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

FL 

3245 

17.2 

6.6 

5.8 

9.7 

9.0 

1.0 

6.0 

GA 

1402 

2.1 

2.9 

0.9 

9.5 

0.8 

0.3 

2.1 

GU 

286 

0.4 

0.6 

39.4 

0.0 

0.1 

0.1 

0.1 

lA 

1022 

0.9 

2.1 

2.0 

0.2 

0.5 

0.2 

2.5 

ID 

544 

1.0 

1.1 

0.9 

0.1 

0.6 

2.6 

1.2 

IL 

3385 

5.7 

6.8 

3.9 

6.3 

9.2 

2.6 

6.8 

IN 

3009 

2.7 

6.3 

1.1 

2.9 

1.4 

1.3 

6.9 

KS 

331 

0.4 

0.7 

0.3 

0.5 

O.S 

1.3 

0.7 

ICY 

626 

1.0 

1.3 

0.3 

0.9 

0.2 

0.4 

1.4 

LA 

1055 

1.5 

2.1 

4.7 

3.2 

0.0 

0.0 

2.1 

MA 

193 

0.4 

0.4 

0.6 

0.5 

0.5 

0.2 

0.4 

MO 

396 

0.4 

0.8 

1.6 

2.3 

0.6 

0.2 

0.6 

ME 

249 

1.5 

0.4 

0.0 

0.0 

0.0 

0.0 

0.6 

Ml 

3106 

4.9 

6.3 

2.7 

4.3 

1.9 

4.5 

6.9 

MN 

1264 

2.5 

2.5 

3.6 

0.9 

0.8 

3.7 

2.8 

MO 

3235 

4.0 

6.6 

1.9 

5.2 

1.5 

2.4 

7.2 

MS 

480 

1.3 

0.9 

0.0 

2.4 

0.0 

0.0 

0.9 

MT 

345 

0.5 

0.7 

0.2 

0.0 

0.1 

5.6 

0.7 

NC 

22 

0.0 

0.0 

0.0 

0.2 

0.0 

0.0 

0.0 

ND 

118 

0.1 

0.2 

0.0 

0.0 

0.1 

0.9 

0.3 

NE 

381 

0.5 

0.8 

0.6 

0.3 

0.5 

0.2 

0.9 

NH 

104 

0.2 

0.2 

0.2 

0.0 

0.0 

0.0 

0.3 

NJ 

1111 

1.6 

2.3 

3.1 

2.7 

1.9 

0.0 

2.2 

NM 

1049 

0.6 

2.2 

0.0 

0.2 

18.0 

10.7 

0.9 

NV 

1363 

3.3 

2.7 

6.9 

2.1 

4.8 

4.8 

2.5 

NY 

900 

1.9 

1.8 

1.1 

3.0 

2.5 

1.2 

1.6 

OH 

4006 

7.0 

8.1 

3.6 

8.8 

1.7 

1.5 

8.6 

OK 

607 

0.5 

1.3 

0.5 

1.0 

1.4 

5.5 

1.1 

OR 

82 

0.3 

0.2 

0.5 

0.0 

0.1 

0.1 

0.2 

PA 

3377 

4.7 

6.9 

1.7 

6.9 

2.3 

1.5 

7.3 

Rl 

138 

0.4 

0.3 

0.2 

0.2 

0.2 

0.0 

0.3 

SC 

208 

0.6 

0.4 

0.2 

0.8 

0.0 

0.1 

0.4 

SD 

320 

0.8 

0.6 

0.2 

0.3 

0.3 

2.5 

0.7 

TN 

1701 

2.8 

3.4 

0.2 

7.2 

0.4 

1.4 

3.2 

TX 

3255 

6.2 

6.5 

3.8 

8.0 

20.5 

1.7 

5.3 

UT 

768 

1.3 

1.5 

1.4 

0.1 

1.9 

3.3 

1.7 

VA 

462 

4.2 

0.7 

0.6 

3.3 

0.1 

0.0 

0.7 

VT 

119 

0.1 

0.2 

0.0 

0.0 

0.0 

0.0 

0.3 

WA 

9 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

Wl 

14'            00:            0.0^               0.0 

0.1 

0.1 

0.0 

0.0 

WV 

1054                 6.4 

1.8                   0.5 

1.2 

0.2 

0.5 

2.5 

WY               1 

67 

0.0 

0.1                   0.2 

0.0 

0.1 

0.3 

0.2 

ZA 

165 

0.1 

0.3                  0.5 

0.1 

0.3 

0.0 

0.4 

Total 

501261           100.0 

100.01             1000 

100.0 

100.0 

100.0 

100.0 

APPENDIX   F2,      BAT  DATA,      70% 
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BILUNO  CODE  4610-30-C 


INAFTA-00319] 

Woodward  Governor  Co.,  Stevens 
Point,  Wl.;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
February  3, 1995,  applicable  to  all 
workers  of  the  Aircraft  Controls  Group 
of  the  subject  firm  in  Stevens  Point, 
Wisconsin.  The  notice  was  published  in 
the  Federal  Register  on  Febmary  14, 
1995  (RO  FR  8416). 

At  the  request  of  the  State  Agency  and 
the  company,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  findings  show  that 
some  production  was  in  hydromatic 
controls.  The  workers  were  not  entirely 
separately  identifiable  by  product  line 
and  the  plant  will  close  in  1995. 
Accordingly,  the  Department  is 
amending  the  certification  to  include  all 
workers  at  Woodward  Governor 
Company  in  Stevens  Point,  Wisconsin. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  at 
Woodward  Governor  Company  in 
Stevens  Point,  Wisconsin  by  increased 
imports. 

The  amended  notice  applicable  to 
NAFTA— 00319  is  hereby  issued  as 
follows: 

All  workers  of  the  Woodward  Governor 
Company.  Stevens  Point,  Wisconsin  who 
t)ecame  totally  or  partially  separated  from 
employment  on  or  after  December  27, 1993 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  trade  Act  of  1974 

Signed  at  Washington.  D.C.,  this  3rd  day  of 
March  1995 

Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 

Sen-ices,  Office  of  Trade  Adjustment 

Assistance 

|FR  Doc  95-6655  Filed  3-16-95;  8;45  ami 

8ILUNG  CODE  451»-90-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  Advisory  Committee  for  Biological 
.Sciences  (BIO)  (1110). 


Date  and  Time:  April  3. 1995;  8:45  a.m.- 
6  p  m.:  Aprit4. 1995:  8:45  a.m.-12  Noon. 

Place.  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA  22230,  Room 
1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter. 
Assistance  Director.  Biological  Sciences, 
Room  605.  National  5>cience  Foundation, 
4201  Wilson  Blvd.,  Arlington.  VA  22230.  Tel 
No.:  (703)  306-1400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting.  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  NSF  and  BIO  strategic  planning: 
integration  of  research  and  education. 

Dated:  March  14,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  95-6679  Filed  3-16-95:  8:45  ami 

BtLUNG  CODE  7SS»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-16055-ML-Ren,  ASLBP  No. 
95-707-02-ML-Ren,  (Source  Material 
License  No.  34-19089-01)] 

Atomic  Safety  and  Licensing  Board 
Panel;  Notice  of  Hearing 

March  13. 1995. 

In  the  Matter  of  Advanced  Medical 
Systems.  Inc.  Cleveland,  Ohio. 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated  March 
10,  1995,  the  Presiding  Officer  in  this 
proceeding  has  granted  the  hearing 
requests  of  the  Northeast  Ohio  Regional 
Sewer  District  (dated  December  29, 
1994)  and  the  City  of  Cleveland,  Ohio 
(dated  January  13, 1995),  and  has 
conditionally  granted  the  participation 
of  the  Cuyahoga  County  Local 
Emergency  Planning  Committee  in  a 
hearing  regarding  the  license  renewal 
application  of  Advanced  Medical 
Systems,  Inc.  for  its  facility  located  at 
1020  London  Road  in  Cleveland,  Ohio. 
Advanced^edical  Systems,  Inc.  seeks 
continued  permission  from  the  Nuclear 
Regulatory  Commission  to  possess 
various  quantities  of  radioactive 
materials  for  use  in  its  manufacture  of 
medically  related  devices.  The  hearing 
will  involve  the  sufficiency  of  the 
renewal  application. 

This  proceeding  will  be  conducted 
under  the  Commission's  Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,  set  forth  in  10  CFR  part  2, 
subpart  L.  Further  details  appear  in 
Statement  of  Considerations,  Informal 


Hearing  Procedures  for  Materials 
Licensing  Adjudications,  54  Fed.  Reg. 
8269  (February  28, 1989)  and  the  March 
10, 1995  Memorandum  and  Order 
referenced  above.  Documents  relating  to 
this  proceeding  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  St.  N\V., 
Washington,  DC. 

Advanced  Medical  Systems,  Inc.,  the 
Northeast  Ohio  Regional  Sewer  District, 
the  City  of  Cleveland,  and  the  NRC  Staff 
are  parties  to  this  proceeding.  The 
Cuyahoga  County  Local  Emergency 
Planning  Committee  may  participate  in 
this  proceeding  under  the  provisions  of 
10  CFR  2.1211(b)  upon  submission  to 
the  Presiding  Officer  (and  service  on  the 
parties)  of  an  affidavit  of  a  Cuyahoga 
County  official  attesting  that  the  Local 
Emergency  Planning  Committee  is 
representing  the  County's  interest  in 
this  matter.  If  admitted  as  a 
representative  of  an  interested  county, 
the  Local  Emergency  Planning 
Committee's  participation  shall  be 
limited  to  the  extent  allowed  by  10  CFR 
2.1211(b). 

In  accordance  with  10  CFR 
2.1205(l)(4),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may, 
within  30  days  of  publication  of  this 
Notice,  file  a  petition  for  leave  to 
intervene.  Such  petition  must  identify 
(1)  the  interest  of  the  petitioner  in  the 
proceeding,  (2)  how  that  interest  may  be 
affected  by  the  results  of  the  proceeding, 
with  particular  reference  to  the  factors 
set  out  in  10  CFR  2.1205'(g),  (3)  the 
petitioner's  areas  of  concern  about  the 
licensing  activity  which  must  be 
germane  to  the  subject  matter  of  the 
proceeding,  and  (4)  the  circumstances 
establishing  that  the  petition  is  timely 
and  that  the  petitioner  has  the  requisite 
standing  to  intervene  in  the  hearing. 

Each  petition  must  be  submitted  to 
the  Secretary  of  the  Commission,  ATTN: 
Chief,  Docketing  and  Services  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  should 
be  served  upon  the  Presiding  Officer; 
the  Special  Assistant;  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement;  the  Senior  Attorney. 
Atomic  Safety  and  Licensing  Board  i 

Panel;  and  the  Executive  Director  for       j 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Copies  should  also  be  served  on  the 
Licensee,  through  its  attorney,  Henry  E. 
Billingsley,  II,  Arter  and  Hadden,  1100 
Huntington  Building,  925  Euclid 
Avenue,  Cleveland,  Ohio  44115;  and  the 
other  parties  through  Thomas  E. 
Lenhart,  Assistant  General  Counsel, 
Northeast  Ohio  Regional  Sewer  Distnct. 
3826  Euclid  Avenue,  Cleveland,  Ohio 
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44115:  md  Martha  R.  McCorkle. 
Assistant  Director  of  Law.  City  of 
Cievetand  Department  of  Law.  Room 
106.  City  HaU.  601  Lakeside  Avenue. 
Cleveland.  Ohio  44114.  Pursuant  to  10 
CFR  2.1205(p(2).  any  party  may  Bie  an 
answer  to  a  petition  »o  intervetw  within 
10  dzya  of  service  of  such  petition  (15 
days  in  the  case  of  the  NRC  Staff). 

Pursuant  to  10  CFR  2.1Zll|a).  any 
member  of  the  public  who  is  not  a  party 
to  this  proceeding  may  make  a  written 
statement  in  order  to  expre5.s  his  or  her 
views  of  the  issues  involved  in  this 
license  renewal  proceeding.  These 
statements  an  not  evidem:e  and  do  riot 
become  part  of  the  decisional  record 
under  10  CFR  2.1251jc).  Written 
statements  should  be  submitted  to  the 
SecTe<ary  of  the  Commissiof>.  ATTN: 
Chief.  Docketing  and  Services  Branch. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  205Sy 

Dated:  Mardi  13. 1995. 
MarshaU  E.  14iUu. 

Presidtog  Offker.  Adituitistnttive  /udgr. 
|FR  Doc.  9S-6617  Fikd  3-16-95;  »4& am) 

BILUNO  COM  79W-01-M 


(Dedwl  Nee.  50-073  S0-3r4 

Exemption 

In  the  Mattrr  of  Cornrwmwyafth  EcTnon 
Co..  LaSelle  Cmmty  Station.  l^iM  I  and  2. 


Commonweehh  Edison  Company 
(CoraEd.  the  Ucertsee)  is  the  holder  of 
Facility  Operatinf;  License  Nos.  NI*F-11 
and  NPF-18,  which  authorize  operation 
of  the  LaSaUe  County  Station.  Units  1 
and  2  fthe  fecihfy).  at  a  steady  state 
power  level  not  in  excess  of  3323 
megawatts  thermal.  T?>e  fecihty  consists 
of  tvro  botlir»g  w^ter  reactors  at  the 
licensee's  site  located  in  LsSalle 
County.  Ifhrrots.  The  licenses  provide, 
among  other  things,  that  they  are  subject 
to  all  rules,  regulations,  and  orders  of 
the  US.  Nuclear  Regulatory 
Commis.-iion  (the  Commission)  now  or 
hereafter  in  effect. 

n 

Section  ID.  A.fifb)  of  Appendix  J  to  10 
CFR  Part  50  states  the  following  m 
regard  to  performmg  Overall  Tntegrated 
Containment  Leakagp  Rate  {Type  A) 
Tests  fILRTTr 

If  two  coaaeotlive  pexiotfic  Type  A  testi 
fail  to  meet  th*  appCrabie  acceptaiKe  criteria 
in  Ill.A.SCbJ.  notwilhstftoding  the  periodic 
letest  sdWduPp  of  fB  D.  »  Type  A  tturt  shall 
he  performed  »t  r»rh  phmf  thmfdovn  inr 
refuelmg  or  appwwiwwlHJy  «wy  T»  morrth*. 
wyciMvn  oocBCs  fint.  iMiik  twa  rocmcmive 
Type  A  'csis  atcl  tbe  acceptaace  aioam  ia 


III.A.5ib).  «fter  which  thne  the  retest 
schedule  specific)  in  n.D.  msif  be  fesumed. 

The  Type  A  tests  peifonned  during 
the  first,  third  and  fourth  refueling 
outages  for  LaSalle  County  Station.  Unit 
2.  were  considered  to  be  ^ilures  in  the 
"as-found"  condition  due  to  penalties 
incurred  as  a  result  of  leakage  measured 
in  Type  B  and  C  local  leak  rate  tests 
(LLRT).  Pursuant  to  Section  rD.A.6(b)  of 
Appendix  J,  Type  A  testing  was 
performed  during  the  fifth  refueling 
outage  for  LaSalle  County  Station.  Unit 
2.  in  December  1993.  That  Type  A  test 
satisfied  the  "as-found"  acceptance 
criteria.  Section  ID.A.6fb)  of  Appendix  | 
requires  an  additional  Tjrpc  A  test 
during  the  sixth  refueling  outage, 
currently  scheduled  for  February  1995, 
in  order  to  fulfill  the  condition  of  two 
consecutive  successful  tests  prior  to 
resuming  the  Type  A  test  interval  of 
Section  IHD. 

As  an  alternative  to  performing  the 
rec^uiied  Type  A  (est.  tbe  licensee  ha» 
submitted  a  Corrective  Action  Plan  to 
address  excessive  local  leakage  in 
accordance  vWth  the  guidance  provided 
in  NRC  Information  Notice  85-71. 
"Containment  Integrated  Leak  Rate 
Tests."  dated  August  22, 1985.  Tbe 
Corrective  Action  Plan  is  in  lieu  of  the 
increased  test  frequency  required  by 
Section  III.  A. 6(b)  »»d.  therefore,  an 
exemption  from  this  requirement  is 
needed. 

Section  niJ).1(a>  of  Appendix  | 
requires"*   *  *  a  set  of  three  Type  A 
tests  shall  be  performed,  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
tbe  plant  is  shutdown  for  the  10-year 
plajit  inservice  inspections."  The  last 
refuehng  outage  for  Unit  2  during  the 
first  10-year  inservice  inspection  period 
is  the  sixth  refueling  outage  scheduled 
for  February  ig<i5.  Therefore,  in 
addition  to  the  requirements  for 
additiortal  testing  specified  he  Sectidt 
III.A.6(b).  a  Type  A  test  is  required 
during  the  upcoming  Unit  2  rsfuehog 
outage  as  a  res«tlt  of  the  periodic  retcst 
schedule  mntained  in  Sectial>41LD.1|8^ 
To  addreas  tbe  sfaort-tenn  desire  not  to 
perform  a  Tjrpe  A  test  during  the  sixth 
refueling  outage  for  Unit  2  and  avoid 
potential  future  problems,  the  ticensee 
has  requested  an  exenpboa  from  this 
requirement  such  that  future  Tjrpe  A 
test  would  not  need  to  corncide  with  the 
end  of  IQ-year  inservioe  inflection 
periods. 

Tbe  NRC  may  fi^rant  exemptions  from 
the  requirements  ol  tbe  r^^)atior»s, 
pursuant  to  10  CFR  SO.  12.  tbat(1)ate 
authorized  by  law.  will  not  present  an 
undue  risk  to  tbe  pubbc  health  and 


safety,  and  are  consistent  with  the 
common  defense  and  security;  and  C^l 
present  special  circumstances.  Section 
50.12(a)(2y  of  10  CFR  Part  50  describes 
special  circumstances  as  including  casas 
that  would  not  serve  the  underlying 
purpose  of  the  rule  or  are  not  necessary 
to  achieve  the  underlying  purpose  of  the 
rule. 

Ill 

The  underlying  purpose  of  the 
requirements  in  Appendix  J  is  to  ensure 
that  containment  leakage  remains  below 
criteria  established  to  limit  the  release 
of  radioactive  materials  in  the  event  of 
a  design  basis  accident.  The  Type  A  test 
is  defined  in  10  CFR  Part  50,  Appendix 
J.  Section  n.F.  as  a  "test  intended  to 
measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate  (1)  after  the  containment  has  been 
completed  and  is  ready  for  operation, 
and  (2)  at  periodic  intervals  thereafter.** 
Containment  leakage  is  mcasxired 
during  the  periodic  testing  required  by 
Section  III. D.  1(a)  and  the  additional 
testing  requirements  of  Section  I1I.A.6  if 
the  measured  leakage  exceeds  the 
established  limits.  The  testing  and  other 
requirements  contained  in  ApperKh'x  J 
ensure  that  leakage  from  the 
containment  structure  and  penetrations 
remain  below  the  acceptance  criteria. 

The  licensee  cortducted  four  FLRTs 
during  the  first  10- year  service  period 
for  Unit  1.  For  Unit  2.  ILRTs  were 
performed  during  the  first,  third,  fourth, 
and  fifth  refueling  outages.  T?»Type  A 
test  history  for  Unit  2  is  that  the 
measured  leakage  rates  for  Type  B  an^ 
C  penetrations,  when  added  to  the 
measured  results  from  tbe  Type  A  test. 
resuhed  in  an  "as-found"  integrated 
leakage  rate  above  the  acceptartce 
criteria.  These  test  feilures  were  the 
direct  resuh  of  leakage  penahies  from 
Type  B  and  C  LLRTs. 

Leakage  from  specific  containment 
penetrations  that  have  been  mapr 
contributors  to  tbe  foihtre  of  the 
integrated  leakage  rate  acEeptance 
criteria  for  Unit  2  have  been  identified. 
These  leakage  paths  inchNte  isolation 
valves  associated  with  the  drjrweil 
equipment  and  floor  drain  sumps, 
reactor  water  cleanup  suction, 
transversing  incore  probe  air  p«uge 
supply,  residual  heat  removal  shutdown 
cooling  return,  hydiogen  lecarabtnen, 
and  primary  containment  chilled  vnta 
supply.  The  leakage  associated  with  the 
reactor  water  cleanup  suction 
f>enetration  provided  the  overwhehning 
contribution  of  local  leakage  penalty 
that  resulted  m  the  urr^mccessfiil  test 
during  the  fourth  refueling  outage. 
Leakage  throuj^  tbe  vwious  ts<rialton 
valves  has  been  attributed  to  causes 


such  as  the  introduction  of  foreign 
materials,  misapplication  of  valve  types, 
insufficient  seating,  defective  valve 
internals,  and  failure  of  valve  motor 
operators.  Specific  corrective  actions 
have  addressed  the  above  contributors 
by  improving  foreign  material  exclusion 
controls,  replacing  and  refurbishing 
valves,  revising  test  procedures,  and 
cleaning  and  lapping  seating  surfaces. 
Overall  performance  of  the  identified 
penetrations  has  improved  significantly. 

In  addition  to  the  specific  corrective 
actions  taken  for  the  above  isolation 
valves,  the  licensee's  Corrective  Action 
Plan  includes  programmatic  changes  to 
limit  the  leakage  occurring  from  Type  C 
penetrations.  These  changes  include 
development  and  implementation  of  an 
improved  trending  program  to  track 
penetration  and  valve  leakage  rate 
performance.  The  improved  trending 
will  be  designed  to  help  determine  any 
patterns  or  groups  of  valves  that 
demonstrate  either  good  or  poor  leakage 
behavior.  Those  penetrations 
determined  to  be  susceptible  to 
excessive  leakage  will  also  be  subject  to 
additional  testing  requirements  beyond 
that  routinely  performed  during 
refueling  outages.  Identified 
penetrations  will  be  subject  to  Type  B 
or  C  testing  during  any  non-refueling 
outage  for  which  a  unit  is  in  cold 
shutdown  for  fourteen  days  or  longer. 
Poorly  performing  penetrations  will  also 
be  reviewed  for  possible  improvements 
in  testing  methods  as  well  as  possible 
repair,  modification,  or  replacement  of 
isolation  devices. 

As  di.scussed  in  Information  Notice 
85-71.  the  staff  has  determined  that: 

•   *  •  if  Type  B  and  C  leakage  rates 
constitute  an  identified  contributor  to  this 
failure  of  the  "as-found"  condition  for  the 
Type  A  test,  the  general  purpose  of 
maintaining  a  high  degree  of  containment 
integrity  might  be  better  served  through  an 
improved  maintenance  and  testing  program 
for  containment  penetration  boundaries  and 
isolation  valves.  In  this  situation,  the  licensee 
may  submit  a  Corrective  Action  Plan  with  an 
alternative  leakage  test  program  proposals  as 
an  exemption  request  for  NRC  staff  review. 
If  this  submittal  is  approved  by  the  NRC  staff, 
the  licensee  may  implement  the  corrective 
action  and  alternative  leakage  test  program  in 
lieu  of  the  required  increase  in  Type  A  test 
frequency  incurred  after  the  failure  of  two 
successive  Type  A  test. 

The  licensee's  Corrective  Action  Plan 
describes  the  modification,  testing  and 
preventive  maintenance  programs 
implemented  or  planned  to  decrease  the 
leakage  from  poorly  performing 
isolation  devices.  "The  specific 
corrective  actions  performed  to  date  and 
the  programmatic  changes  associated 
with  ensuring  future  performance  of 
penetrations  provide  an  equivalent 


degree  of  assurance  that  containment 
integrity  will  be  maintained  as  that 
provided  by  an  additional  Type  A  test 
performed  on  the  accelerated  frequency 
specified  by  Section  III.A.6(b)  of 
Appendix  ).  The  NRC  staff  concludes 
that  a  return  to  the  normal  retest 
interval  of  Section  III.D  of  Appendix  J 
is  justified  and  that  the  corrective 
actions  taken  and  the  creation  of  the 
Corrective  Action  Plan  for  local  leak  rate 
testing  adequately  address  the 
underlying  purpose  of  the  requirements 
of  Appendix  J. 

In  the  absence  of  the  additional 
testing  requirements  of  Section 
III.A.6(b).  a  periodic  retest  schedule  is 
specified  in  section  III.D.l(a).  This  retest 
schedule  requires  a  minimum  of  three 
tests  during  a  10-year  service  period 
with  the  third  test  coinciding  with  the 
10-year  plant  inservice  inspections. 
LaSalle.  Unit  1,  completed  four  tests 
during  the  first  ten  year  interval  with 
the  last  test  coinciding  with  the  10-year 
plant  inservice  inspections.  Due  to 
experiencing  Type  A  test  failures.  Unit 
2  has  performed  four  tests  during  the 
first  10-year  service  period  and  without 
the  requested  exemptions  would  be 
required  to  perform  a  fifth  Type  A  test 
during  the  sixth  refueling  outage.  The 
sixth  refueling  outage  for  Unit  2  is  the 
last  refueling  outage  of  the  10-year 
inservice  inspection  period  and, 
therefore,  the  Type  A  test  is  required 
based  on  the  requirements  of  Section 
III.D.l(a)  as  well  as  the  previously 
discussed  requirements  of  Section 
III.A.eO)). 

Pursuant  to  Section  II. F  of  Appendix 
J,  the  intent  of  Type  A  testing  is 
"*  •  *  to  measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate  *   •  *  at  periodic  intervals.  *  *   *" 
The  licensee  has  conducted  a  total  of 
eight  ILRTs  for  LaSalle,  Units  1  and  2. 
The  tests  conclude  that  the  largest 
variations  in  the  measured  overall  leak 
rates  result  from  the  adjustments 
required  to  account  for  leakage  from 
Type  B  and  C  penetrations.  Leakage 
from  sources  other  than  those  covered 
by  Type  B  and  C  testing,  such  as  the 
containment  structure  itself,  have 
repeatedly  been  well  below  the 
acceptance  criteria.  The  requested 
exemption  from  Section  III.D.l(a)  does 
not  affect  the  performance  of  local  leak 
rate  testing  which  would  be  expected  to 
detect  the  most  probable  sources  of 
containment  leakage.  As  discussed 
above,  the  licensee  will  not  only 
continue  routine  Type  B  and  C  testing 
during  each  refueling  outage,  but  will 
also  attempt  to  minimize  local  leakage 
in  accordance  with  their  Corrective 
Action  Plan. 


The  proposed  exemption  from  Section 
III.D.l(a)  does  not  revise  the  expected 
Type  A  test  interval  of  between  thirty 
and  fifty  months  which  is  derived  from 
the  requirement  to  perform  three  tests  in 
each  ten  year  period  at  approximately 
equal  intervals.  For  example,  Unit  2 
performed  a  Type  A  test  during  the  fifth 
refueling  outage  in  December  1993  and. 
with  the  proposed  exemption,  will 
perform  another  Type  A  test  during  the 
seventh  refueling  outage  scheduled  to 
begin  in  late  1996.  The  licensee  has  only 
proposed  to  exempt  the  requirement  to 
perform  a  Type  A  test  during  the  10- 
year  plant  inservice  inspections.  Given 
the  continued  performance  of  Type  A 
testing  at  approximately  equal  intervals 
of  forty  months  and  the  performance  of 
Type  B  and  C  testing  at  the  required 
intervals  to  identify  the  most  probable 
sources  of  containment  leakage,  the 
NRC  staff  finds  that  performance  of 
Type  A  tests  coincident  with  10-year 
plant  inservice  inspections  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

On  the  bases  of  the  above  discussions 
related  to  Sections  III.A.6(b)  and 
III.D.l(a)  of  Appendix  J.  the  NRC  staff 
finds  that  the  licensee  has  demonstrated 
that  special  circumstances  are  present  as 
required  by  10  CFR  50.12.  Further,  the 
staff  finds  that  providing  a  one-time 
exemption  of  the  additional  testing 
requirements  of  section  III. A. 6(b)  and  an 
exemption  from  the  requirement  to 
perform  a  Type  A  test  coincident  with 
the  first  10-year  plant  inservice 
inspections  pursuant  to  Section 
in.D.l(a)  will  not  present  undue  risk  to 
the  public  health  and  safety.  Although 
requested  as  a  permanent  exemption, 
the  exemption  from  the  requirements  of 
section  III.D.  1(a)  of  Appendix  J  related 
to  the  third  test  coinciding  with  the  10- 
year  plant  inser\'ice  inspections  has 
been  granted  as  a  one-time  exemption 
for  the  first  10-year  inservice  ins[>ection 
interval.  The  exemption  is.  in  effect, 
limited  to  the  Type  A  test  planned  for 
the  current  Unit  2  outage  since  Unit  1 
has  completed  the  required  Type  A  tests 
during  its  first  inservice  inspection 
interval.  Future  relationships  between 
Appendix  J  and  inservice  inspection 
intervals  can  be  addressed  by 
anticipated  changes  to  Appendix  J  or 
requests  for  exemptions  from  the 
current  requirements. 

IV 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12, 
these  exemptions  are  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and 
are  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
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grants  an  exemption  from  the  additional 
testing  requirements  of  Section  III.  A.6(b) 
of  Appendix  )  (o  10  CFR  Part  50  to  allow 
the  Ucensee  to  resume  the  Type  A  lest 
interval  of  Section  lU.D  for  LaSalle,  Unit 
2,  and  an  exemption  from  the 
requirements  of  Section  in.D.1(a)  of 
Appendix  ]  to  allow  the  licensee  to  de- 
couple the  Type  A  testing  and  the  first 
10-year  plant  inservice  inspections  for 
LaSalle.  Unit  2. 

Pursuant  to  10  CFR  31.32.  the 
Commission  determined  that  the 
granting  of  this  exemption  will  have  no 
signiHcant  impact  on  the  quality  of  the 
human  enviicmment  (60  FR  13187). 

Dated  at  Rockville.  Maryfand  this  10th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Cbmmission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects 
Hl/IV,  Ofpce  of  Nuclear  Beactor  Regulation. 
|FR  Doc.  9S-«6t6  Filed  3-16-95;  8:45  ami 

BILUMQ  coot  Ttm  01  M 


Licensing  Support  System  Advisory 
Review  Panel 

ACTION:  Change  in  meeting  location. 

SUMMARY:  This  is  to  announce  a  change 
in  location  of  the  next  meeting  of  the 
Licensing  Support  System  Advisory 
Review  Panel  (LSSARP).  The  meeting 
will  be  held  in  Las  Vegas,  Nevada,  on 
March  22  and  23,  1995,  as  previously 
announced  in  the  Federal  Register  on 
March  3. 1995  (60  FR  11998).  Ther 
location  of  the  meeting  has  been  moved 
to  a  facility  on  the  campus  of  the 
University  of  Nevada  at  Las  Vegas 
(UNLV).  The  Panel  will  be  using  the 
Student  Ix>unge,  Room  A-207.  in  the 
Thomas  Beam  Engineering  Building. 
The  building  may  be  reached  from  the 
Claymont  Road  entrance  to  the  campus. 

FOR  RiRTHER  INFORMATION  CO»iTACT: 

lohn  C  lioyle.  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555:  telephone  301- 
415-1969. 

Dated  at  VVa,shington.  DC  this  tSth  day  of 
March.  1995. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-6796  Filed  3-16-95;  8;45  ami 
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POSTAL  RATE  COMMISSION 

[Order  No.  1047  and  Docket  No.  A95-q 

Notice  arKf  Order  Accepting  Appeal 
and  EstabNstting  Procedural  Schedule 
Under  39  U.S.C.  $  404(bH5) 

Before  Cominissioners:  Edward  ).  Cleiman. 
Chairman:  W.H.  "Trey"  LeBlanc  III.  Vice- 
Chaiiman;  George  W.  Haley;  H.  Edward 
Quick.  Jr.;  Wayne  A.  Schley. 

Issued:  March  13. 1995. 
Docket  Number:  A95-6 
Mime  of  Affected  Post  Office:  DeCraff. 

Minnesota  56233 
Name(s)  of  Petitionerfs):  Helen  Byrne,  et 

al. 
Type  of  Determination:  Consolidation 
Dote  of  Filing  of  Appeal  Papers:  March 

7,  1995 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  139  U.S.C. 
§404(b)(2)(C)K 

2.  Effect  on  the  community  (39  U.S.C 
§404(b)(2KA)|. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commis.sion  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  derision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  doci^et.  If 
necessary,  the  Commission  also  may  ask 
petitioners  ot  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  22, 1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margant  P.  Ciensbaw, 

Secretary. 

Appendix 

March  7. 1995— Filing  of  Appeal  letter 
March  13.  1995 — Commission  Notice 
and  Order  of  Filing  of  Appeal 


April  3, 1995 — Last  day  of  filing  of 

petitions  to  intervene  |see  39  CFR 

3001.111(b)I 
April  11, 1995 — Petitioners' Participant 

Statements  or  Initial  Brief  [see  39  CFR 

3001.1 15(a)  and  (b)| 
May  1, 1995 — Postal  Service's 

Answering  Brief  fsee  39  CFR 

3001.115(c)) 
May  16. 1995 — Petitioners'  Reply  Brief 

should  Petitioners  choose  to  file  one 

(see  39  CFR  3001.115(d)) 
May  23, 1995 — Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a  necessary 

addition  to  the  written  filings  [see  39 

CFR  3001.116} 
July  5, 1995— Expiration  of  the 

Commission's  120-day  decisional 

schedule  [see  39  U.S.C  404(b)(5)) 

|FR  Doc  95-6579  Filled  3-16-95;  8:45  ami 

BILLINO  CODE  7710-FW-P  ' 

[Order  No.  1046,  and  Docket  No.  A95-SI 

Notice  and  Order  Accepting  Appeal 
and  Estatilishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

Before  Commissioners:  Edward  \.  Cleiman. 
CJiairman;  W.H.  "Trey"  LeBlanc  HI.  Vicc- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

Issued:  March  13. 1995. 

Docket  Number:  A9.5-5 

Name  of  Affected  Post  Office:  Oak, 

Nebraska  68964 
Name(s)  of  Petitionerfs):  Tom  )ensen 
Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers:  March 

3. 1995 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  .services  [39  U.S.C 
§404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C 
§404(bM2>(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(.5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  f)etitioners.  The 


Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  20,  1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretory. 

Appendix 

March  3, 1995 — Filing  of  Appeal  letter 
March  13,  1995 — Commission  Notice 

and  Order  of  Filing  of  Appeal 
March  28, 1995— Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)l 
April  7, 1995 — Petitioners'  Participant 

Statements  or  Initial  Brief  (see  39  CFR 

3001.115  (a)  and  (b)] 
April  27, 1995— Postal  Service's 

Answering  Brief  [see  39  CFR 

3001.115(c)] 
May  12,  1995— Petitioners'  Reply  Brief 

should  Petitioners  choose  to  file  one 

[sec39CFR3001.115(d)l 
May  19, 1995 — Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a  necessary 

addition  to  the  written  filings  [see  39 

CFR  3001.116] 
)uly  1, 1995 — Expiration  of  the 

Commission's  120-dav  decisional 

schedule  [see  39  U.S.C.  404(b)(5)l 

(FR  Doc.  9.5-6580  Filed  3-1G-95:  8:45  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35474;  File  No.  SR-BSE- 
95-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Afjproval  to  Proposed 
Rule  Change  by  Boston  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  a  Pilot  Program  for 
Stopping  Stock  in  Minimum  Variation 
Markets 

March  10.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),'  and  Rule  19b-4  thercimder,^ 


notice  is  hereby  given  tliat  on  February 
13,  1995,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  February  28, 
1995,  the  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  clarify 
certain  language  in  the  original  filing 
and  to  request  accelerated  approval  of 
the  proposal. 5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  a  four  month 
extension  of  its  pilot  program  regarding 
stopping  stock  in  minimum  variations 
markets.*  The  text  of  the  proposed  rule 
change  is  available  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-r^ulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  dLscusscd  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  spet:ified  in  Item  III  below. 


'  15  U.S.C.  78s;b)(l)(  1908). 
•  1 7  CKR  240. 1 9l>-4  ( 1 90 1|. 


'  See  leiter  from  K^ren  A.  AJuise.  Assi.<itani  Vice 
President,  BSE.  lo  Beth  A.  Stekler.  Attorney. 
Uivisit.n  of  Marlcet  Regulation.  SEC.  dated  Kebruary 
28.  1OT5  ("Amendment  No.  1"). 

'The  Commission  initially  approved  the  BSE's 
proposal  lo  codifv'  procedures  for  slopping  stock 
and  to  establish  a  pilot  program  permitting 
.specialists  to  stop  .Mock  in  minimum  variation 
markets  in  Securities  Exchange  .^ct  Release  No, 
3.S068  (December  8. 1994).  59  IT?  64717  (Dpce.ml)er 
15.  1994)  (File  No.  .SR-BSE-94-09)  ("1994  Pilot 
Appfovai  Order").  See  also  Ch.  11.  Sec  38  of  the 
BSE  Rules. 

Independent  of  the  BSE's  request  ibr  an  exlentioo 
of  its  pilot  program,  the  Commission  has  received 
a  comment  letter  regarding  permanent  approval  of 
Iht!  New  Yoik  Slock  Exchange's  procedures  for 
stopping  stock  in  mminium  vaiiation  markets.  See 
letlt;:  from  Junius  W.  Pcake.  Monfort  Professor  oi 
Finance.  University  of  Northern  Colorado,  lo 
Secrela.n,-.  SEC.  dated  March  1.  1995.  The  comment 
leller  addresses  the  broader  issue  of  »vh<»ther 
slopping  stock  is  consistent  with  the  special i.M's 
agency  obligalicns  and  reoomn^ends  ibet  the 
Commission  iwl  grant  permanent  approval  lo  the 
minimum  variation  market  pilot  programs.  The 
current  BSE  filing,  however,  merriy  extends  its 
pilot  program  for  four  months  to  permit  additional 
information  lo  he  gathered  and  ivkievved.  The 
C'limmission  believes  that  il  would  be  mare 
appropriate  to  address  the  issues  raised  by  the 
i.-omriienl  letler  in  the  context  of  proposals 
rp<jut'.<4iiig  pemianent  approvai  of  the  ex<J>.r)|i>es' 
smpping  slock  pilot  programs. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  SEC-approved 
pilot  provision  regarding  the  execution 
of  stopped  orders  in  minimum  variation 
markets  for  an  additional  four  months. 
The  pilot  provision  expires  on  March 
21,  1995.  and  this  proposal  would 
extend  the  pilot  until  July  21,  1995. 

The  pilot  rule  requires  the  execution 
of  stopped  orders  in  minimum  variation 
markets  (a)  after  a  tran.saction  takes 
place  on  the  primary  market  at  the  stop 
price  or  higher  in  the  case  of  a  buy  order 
(lower  in  the  case  of  a  sell  order),  (b) 
after  the  applicable  Exchange  share 
volume  is  exhausted  or  (c)  at  any  time 
prior  to  (a)  or  (b)  if  filled  at  an  improved 
price.'  In  no  event  will  a  stopped  order 
be  executed  at  a  price  inferior  to  the 
stop  price.  The  Exchange  .states  that,  as 
in  the  case  of  greater  than  minimum 
variation  markets,  the  proposed  rule 
will  continue  to  benefit  customers 
because  they  might  receive  a  better  price 
than  the  stop  price,  yet  it  also  prote<.ts 
prior-entered  same-price  limit  orders  on 
the  book. 

2.  Statuton,'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  lo  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing" 
information  with  respect  to  and 


^The  Commission  notes  that.  In  certain  narrow 
circumstances,  a  BSE  speciali.st  may  execute  a 
stopped  order  before  limit  order  interest  on  the 
Exchange  is  exhausted.  To  do  ."io.  howes-er.  the 
specialist  must  make  the  determination  thai  such 
action  is  ncce.ssary.  in  his  or  her  professional 
judgmenl.  lo  prevent  an  execution  that  would  create 
a  new  high  or  new  low.  a  double  up  or  down  tick 
or  an  out-of-range  print. 

Moreo\-er.  the  sper.ialist  miisl  follow  ci^rtain 
procedures  designed  to  ensure  that  the  BSE's  limit 
order  book  is  adequately  protected-  First,  the 
speciali.s!  must  splil  anv  contra-side  order  flow 
lictwcen  the  slopped  order  and  limit  orders  with 
priority  at  the  better  price.  In  addition,  if  the 
specialist  elects  lo  fiU  a  stoppud  order  at  a  price 
belter  than  the  stop  price  before  it  is  otherwise  diic 
an  execution,  fie  or  she  must  allocate  an  equal 
number  of  shares,  up  to  a  nvaximum  of  500  sharrs. 
to  orders  al  ihsl  price  on  the  limit  order  book. 
F'inally.  if  any  portion  of  a  Mopped  order  i«itiains 
unexecuted  al  the  end  of  the  trading  day.  the 
spucialist  muiit  fill  such  order  in  its  entirely  and, 
as  describt^d  alxive.  allocate  an  appropriate  number 
of  shares  lo  the  biiok. 
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facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest:  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-03 
and  should  be  submitted  by  April  7. 
1995. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  and 
1 1(b). ^  In  particular,  the  Commission 


believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  Section  11(b),  and 
Rule  llb-1  thereunder,^  that  specialist 
transactions  must  contribute  to  the 
maintenance  of  fair  and  orderly  markets. 

In  its  order  approving  the  pilot 
procedures,^  the  Commission  asked  the 
BSE  to  study  the  effects  of  stopping 
stock  in  a  minimum  variation  market. 
Specifically,  the  Commission  requested 
information  on  (1)  the  number  of  orders 
stopped  in  minimum  variation  markets: 

(2)  the  average  size  of  such  orders:  and 

(3)  the  percentage  of  stopped  orders  that 
received  price  improvement.  In 
addition,  the  Commission  encouraged 
the  BSE  to  develop  an  appropriate 
measure  of  the  pilot  program's  impact 
on  limit  orders,  particularly  those  limit 
orders  on  the  specialist's  book  ahead  of 
the  stopped  stock. 

Although  the  BSE  has  begun  to  gather 
certain  information  requested  by  the 
Commission  and  to  upgrade  its 
technological  capabilities  in  this  regard, 
there  has  not  been  sufficient  time  since 
initial  approval  of  the  pilot  program  for 
the  Exchange  to  produce  conclusive 
results.  The  Commission  believes  that 
the  BSE  needs  to  submit  comprehensive 
data  on  the  operation  of  this  rule  and, 
in  particular,  on  the  impact  on  limit 
orders  on  the  specialist's  book  before 
the  Commission  fairly  can  evaluate  the 
BSE's  use  of  its  pilot  procedures.  To 
allow  such  information  to  be  gathered 
and  reviewed,  the  Commission  believes 
that  it  is  reasonable  to  extend  the  pilot 
program  until  July  21, 1995.  During  this 
extension,  the  Commission  expects  the 
BSE  to  respond  fully  to  the  concerns  set 
forth  below. 

The  Commission  historically  has  been 
concerned  that  the  practice  of  stopping 
stock  may  compromise  the  specialist's 
fiduciary  duty  to  unexecuted  customer 
orders  on  the  limit  order  book.^  The 
Commission,  however,  has  approved  the 
practice  in  limited  circumstances  where 


ISl.'.S.C.  78f(b)(l988). 


'17CFR240.nb-l  (1991). 

"See  1994  Pilot  Approval  Order,  supra,  note  4. 

"See.  eg..  SEC.  Report  of  the  Special  Study  of  the 
Securities  Markets  of  the  Securities  and  Exchange 
Commission.  H.R.  Doc.  No.  95.  88th  Cong..  1st  Sess. 
Pt.  2  (1963). 

When  slock  is  slopped.  lx)ok  orders  on  the 
opposite  side  of  the  market  that  are  entitled  to 
immediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  a  better  price,  limit 
orders  at  the  stop  price  are  bypassed  and-,  if  the 
market  turns  away  from  that  limit,  may  never  be 
executed. 


the  potential  harm  is  offset  by  the 
improvement  in  marketplace  liquidity 
and  the  possibility  of  price 
improvement  for  the  customer. 
Accordingly,  those  exchanges  with 
stopping  stock  rules.'"  including  the 
BSE.  require  their  specialists  to  reduce 
the  spread  between  the  consolidated 
best  bid  and  offer  or,  in  a  minimum 
variation  market,  to  add  size  at  the 
inside  quote.  The  Commission  believes 
that  such  a  requirement  strikes  an 
appropriate  balance  between  the 
interests  of  various  market  participants. 
Moreover,  by  encouraging  accurate 
representation  of  the  trading  interest 
held  by  the  specialist,  it  also  facilitates 
greater  transparency  in  the  securities 
markets. 

Despite  these  potential  benefits,  the 
Commission  continues  to  be  particularly 
concerned  that,  in  minimum  variation 
markets,  limit  orders  on  the  speciali.st's 
book  may  be  bypassed  when  stopped 
orders  are  executed  at  a  better  price.  For 
that  reason,  the  Commission  has 
required  that  procedures  for  stopping 
stock  in  minimum  variation  markets  be 
implemented  on  a  pilot  basis.  These 
pilot  programs  have  been  extended  until 
July  21,  1995.  in  order  to  allow  the 
Commission  and  the  relevant  exchanges 
to  determine  whether  the  benefits  of  the 
practice  substantially  outweight  the 
costs  thereof.'* 

The  Commission  has  concluded  that 
it  is  appropriate  to  place  the  BSE  on 
equal  competitive  footing  with  the  other 
exchanges  by  extending  its  pilot 
program  until  July  21, 1995. 
Nevertheless,  the  Commission  believes 
that  the  BSE  rule,  specifically  the 
provisions  regarding  execution  of 
stopped  orders  at  an  improved  price 
before  limit  order  interest  at  the  price  is 
exhausted, '2  raises  certain  unique 
issues.  Accordingly,  before  the 
Commission  would  consider  another 
extension  or  permanent  approval  of  the 


'"See  NYSE  Rule  116.30:  American  Slock 
Exchange  ("Amex")  Rule  109;  and  Article  XX.  Rule 
12  of  the  Chicago  Stock  Exchange  CCHX")  Rules. 
The  relevant  NYSE.  Amex  and  CHX  rules 
incorporate  their  pilot  programs  to  permit 
specialists  to  stop  stock  in  minimum  variation 
markets.  See  also  Securities  Exchange  Act  Release 
No.  34614  (August  30.  1994).  59  FR  46280 
(September  7, 1994)  (File  No.  SR-Phlx-93-41) 
(approving  a  Philadelphia  Stock  Exchange  ("Phlx") 
proposal  to  codify  its  procedures  for  stopping  slock 
into  Equity  Floor  Procedure  Advice  A-2.  Stopping 
Orders). 

' '  For  further  discussion  of  the  NYSE,  Amex  and 
CHX  pilot  programs  and  the  Commission's  rationale 
for  extending  them  until  July  21. 1995,  see 
Securities  Exchange  Act  Release  Nos.  35309 
(January  31,  1995),  60  FR  7247  (February  7.  1995) 
(File  No.  SR-NYSE-95-02);  35310  (January  31. 
1995).  60  FR  7236  (February  7,  1995)  (File  No.  SR- 
Amex-95-01);  and  35431  (March  1.  1995)  (File  No. 
SR-CHX-95-04). 

'  -  Sue  supra,  note  5. 


Exchange's  pilot  program,  the 
Commission  would  expect  the  BSE  to 
submit  <x)mprehensive  quantitative  data 
on  the  impact  of  stopping  stock  in 
minimum  variation  markets  on 
customer  limit  orders  on  the  specialist's 
book  and  to  demonstrate  that  the 
Exchange  has  the  technological 
capabilities  necessary  to  monitor 
specialist  compliance  with  the  pilot 
procedures. 

At  a  minimum,  the  Commission 
requests  that  the  BSE  calculate  (1)  the 
average  number  of  limit  orders  and  the 
average  number  of  shares  on  the  book 
ahead  of  the  .stopped  stock  and  (2)  how 
much  of  that  volume  typically  is 
executed  by  the  close.  Similarly,  the 
Exchange  should  determine  how  often 
limit  orders  against  which  stock  is 
stopped  in  a  minimum  variation  market 
are  exeruled  by  the  close  of  the  day's 
trading.  This  should  include  a  one-day 
review  of  all  book  orders  in  the  fi\'e 
stocks  receiving  the  greatest  numbers  of 
stops. 

Finally,  in  its  order  initially 
approving  the  BSE  proposal,  the 
Commission  requested  that  the  BSE 
determine  how  often  stopped  orders 
received  price  improvement  and  which 
investors  were  most  affected  by  the  pilot 
program.  At  this  time,  the  Commission 
believes  that  further  information  is 
necessary  to  ensure  that  BSE  specialists 
are  handling  stopped  orders  in  a  manner 
which  is  consistent  with  their  obligation 
to  maintain  fair  and  orderly  markets. 
Accordingly,  the  Exchange  should 
continue  to  monitor  (1)  the  number  of 
orders  stopped  in  minimum  variation 
markets:  (2)  the  average  size  of  such 
orders:  and  (3)  the  fieroentage  of 
stopped  orders  that  receive  price 
improvement. 

The  Commission  requests  that  the 
BSE  submit  a  report  describing  its 
findings  on  the  above  matters  by  April 
15,  1995.  In  addition,  if  the  Exchange 
determines  to  request  an  extension  of 
the  pilot  program  beyond  July  21.  1995, 
the  BSE  should  submit  to  the 


' '  No  comments  were  received  in  conueclinn  with 
ihc  proposed  rule  thanj;*-  tbiil  implemented  the.se 
|)rni:edure&.  See  Approval  Order,  supra  nM«  4. 

'MSD.S.C.  78s(b)[2)(1908). 

'M?  CFR  200.30-.3{a)(12)  (1991). 

M5U..S.C.  78s(b)(l)(19BB). 

-For  a  complete  description  nf  DTCs  proretlurcs, 
refer  lo  Securities  Exchange  Act  RtUatsc  No.  3S034 
(December  8.  1994),  59  FR  63396  (File  Noi.  SR- 
I)  r(;-94-08  and  SR-DTC-94-091  (order  granting 
lenipor;iry  .ipproval  of  prciiedures  lo  ret^all  certain 
deliveries  which  h.ive  r.rr.ali;d  short  pasilinn.s  as  a 


Commission  a  proposed  rule  change  by 
April  15.  1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  procedures  the  Exchange 
proposes  to  continue  using  are  the 
identical  procedures  that  were 
published  in  the  Federal  Register  for 
the  full  comment  period  and  were 
approved  by  the  Commission. '^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(bM2)"»  that  the  proposed  rule 
change  (SR-BSE-95-03)  is  hereby 
approved  on  a  pilot  basis  until  July  21, 
1995. 

For  the  Commission,  by  the  Division  of 
Marke<  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  SeciTtary. 
|FR  Doc.  95-6571  Filed  3-16-95;  8:45  am| 
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[Release  No.  34-35469;  File  Ho.  SR-OTC- 
95-01] 

Self-Reguiatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Cttange 
Seeking  to  Establish  a  Procedure  to 
Buy-In  Securities  to  Eliminate 
Participants'  Short  Positions  Older 
than  Ninety  Days 

Marrh  10, 1995. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Elxchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  13,  1995.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-95-01)  as 
described  in  Items  I.  II.  and  111  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seir-Regtti«tory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  proposes  to  establish  a  buy-in 
procedure  to  eliminate  participants' 
short  positions  that  are  outstanding  for 
more  than  ninety  calendar  days. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

DTC  currently  employs  procedures  to 
help  eliminate  short  positions  caused  by 
book  entry  deliveries  of  callable 
securities  made  between  the  call 
publication  date  and  the  lottery 
processing  date  and  procedures  to  help 
eliminate  short  positions  caused  by 
rejected  deposits.*  Under  DTC  rules 
when  DTC  particiftants  have  short 
positions  in  their  accounts,  DTC  debits 
the  participants'  accounts  by  an  amount 
equal  to  130%  of  the  market  value  of  the 
short  position  as  determined  by  DTC 
DTC  believes  collecting  130%  of  the 
value  of  the  short  position  protects  DTC 
against  risk  and  provides  participants 
with  an  incentive  to  cover  short 
positions  promptly,  the  charge  is 
marked  to  the  market  until  the  short 
position  is  covered  or  matures. 


UMI 


14474 


Federal  Register  /  Vol.  60.  No.  52  /  Friday,  March  17,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  52  /  Friday.  March  17.  1995  /  Notices 


14475 


^Sl 


DTC  is  proposing  procedures  that  will 
permit  DTC  to  use  the  short  position 
charge  as  a  funding  source  to  attempt  to 
buy-in  securities  to  cover  short 
positions  which  have  not  been  covered 
by  participants  within  ninety  days. 


Under  the  proposed  procedures,  once  a 
short  position  has  aged  beyond  ninety 
calendar  days  DTC  will  broadcast  to 
participants  that  have  long  positions  in 
the  security  an  Invitation  to  Cover  Short 
Request  ("ICSR")  using  the  Participant 

Short  Position  Value 

[Mart<et  value] 


Terminal  System  ("FTS")  operated  bv 
DTC. 

The  invitations  will  be  offered  at 
premiums  above  market  value  on  a 
sliding  scale  set  according  to  the 
following  table: 


Minimum 

Maximum 

Premium  percent 

Maximum  possible  premium 

SI 

SSO.OOO 

12 

S6.000 

50,001 

100.000 

8 

8.000 

100.001 

300.000 

5 

15.000 

300.001 

500.000 

3 

15.000 

500.001 

UP 

2 

D 

'  Unlimited. 

If  DTC  is  unsuccessful  in  finding  a 
seller  through  the  ICSR  function,  long 
participants  will  be  contacted  by 
telephone.  DTC  may  elect  to  use  the 
services  of  a  broker  to  obtain  the 
securities  at  a  price  not  to  exceed  the 
current  market  value  plus  the  premium 
based  upon  the  value  of  the  short 
position. 

If  DTC  is  able  to  buy-in  some  or  all 
of  the  securities  needed  to  cover  a 
participant's  short  position,  DTC  will: 
(1)  credit  the  securities  to  the 
participant's  account,  (2)  reduce  the 
short  position  charges  by  the  amount  of 
the  purchase  price  of  the  securities 
together  with  the  expenses  of  the  cover 
transaction  including  any  brokerage  fee 
or  other  administrative  expense,  and  (3) 
if  the  short  position  has  been  eliminated 
entirely,  credit  the  account  of  the 
participant  with  the  balance,  if  any,  of 
the  short  position  charge. 

DTC  believes  the  proposal  is 
consistent  with  its  obligation  under 
Section  17A  of  the  Act  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible  because  the 
procedures  are  modelled  on  existing 
DTC  procedures  used  to  eliminate  short 
positions  of  participants  whose  DTC 
accounts  have  been  closed. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  from  DTC 
participants  concerning  an  earlier 


version  of  the  proposed  buy-in 
procedures  were  solicited  by  a  DTC 
Important  Notice  dated  July  29, 1994.     . 
DTC  received  comment  letters  from 
eleven  organizations.  Seven  respondents 
opposed  the  earlier  proposed  version  of 
the  buy-in  procedures.  The 
commentators  raised  concerns  about  the 
potential  risk  of  monetary  loss  that  their 
organizations  and  clients  could  incur 
because  of  the  procedures  as  proposed. 
Five  commentators  viewed  the  offering 
price  range  of  110-130%  of  market 
value  as  excessive  and/or  felt  that  the 
tiered  approach  [i.e.,  offerings  starting 
from  110%  after  ninety  days.  120%  after 
120  days,  and  130%  after  150  days) 
would  be  counterproductive  as  sellers 
would  "hold  out"  for  the  higher  rate. 

DTC  revised  the  earlier  version  of  the 
buy-in  procedure  to  address  the 
concerns  raised  with  respect  to  seller 
"hold-outs."  The  three-step  invitation  to 
tender  successively  at  110%  of  the 
current  market  value  after  90  days, 
120%  after  120  days,  and  130%  after 
150  days  has  been  replaced  by  a  single 
invitation  after  90  days  to  tender  at  the 
current  market  value  plus  a  premium 
ranging  from  2-12%  depending  upon 
the  current  market  value  of  the  short 
position. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change  or 


(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-01 
and  should  be  submitted  by  April  7, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegate<i 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  95HB572  Filed  3-16-95;  8:45  ami 
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March  10. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  1, 1995.  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MBSCC  proposes  to  modify  its  Source 
Book  billing  procedures  to  implement  a 
pricing  policy  that  enables  MBSCC  to 
apply  discounts  and  surcharges  to 
participants'  invoices. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  August  12, 1994,  the  Chicago 
Stock  Exchange.  Incorporated  ("CHX") 
sold  all  of  its  ownership  interest  in 
MBSCC,  a  wholly-owned  subsidiary  of 
CHX.  to  MBSCC's  participants  and  the 
National  Securities  Clearing 
Corporation.^  The  Board  of  Directors  of 
the  newly-owned  MBSCC  has  now 
determined  to  establish  a  pricing  policy 
for  MBSCC's  clearing  services.  The 
purpose  of  the  proposed  rule  change  is 


'  17  CFR  20O.30-3(a)(12)  (1994). 


'ISD.S.C.  78s(b)(l)(1988). 

-  For  a  description  of  the  transaction,  rnfor  to 
Spcurilies  Exchange  Act  Release  No.  34512  (August 
10.  1994).  59  FR  42320  jFile  No.  .SR-MB.SCC-94- 
3l  (order  granting  arceleraled  approval  of  corporate 
govrni.inLP  (h.ingn.'i  to  fncililale  the  salo  of  MBSCC). 


to  modify  MBSCC's  Source  Book. 
Procedure  IX.  Billing,  to  implement  a 
pricing  policy  that  enables  MBSCC  to 
apply  discounts  and  surcharges  to 
participants'  invoices.  The  proposed 
rule  change  enables  MBSCC's  Board  of 
Directors  to  apply  the  pricing  policy  on 
a  monthly,  yearly,  or  other  basis  as 
determined  by  MBSCC's  Board  of 
Directors  from  time  to  time.  This  pricing 
policy  will  more  accurately  refiect  the 
approximate  costs  of  MBSCC's  actual 
operations.  MBSCC  will  implement  the 
pricing  policy  commencing  with 
participants'  invoices  for  January  1995. 
Additionally,  the  proposed  rule  makes  a 
technical  change  to  MBSCC's  Source 
Book  to  delete  all  references  to  Midwest 
Securities  Trust  Company. 

MBSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  because  it 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  3  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(3)*  promulgated 
thereunder  because  the  proposed  rule 
change  is  concerned  solely  with  the 
administration  of  MBSCC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


argument  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  print  Ipal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-95- 
01  and  should  be  submitted  by  April  7, 
1995. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  McFarland, 

Deputy  Seirelary. 

IFR  Doc.  95-6573  Filed  3-16-95;  845  iim) 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  23.  1995.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-OCC-95-01)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  respective  rights 


'  15  U.S.C.  78s(b)(3)(A)(iii)(1988l. 
■•  17  CFR  240.19b-4(e)(3)  (1994). 


■■  17  CFR  200.30-3(a)(12)  (1994). 
•  15  U.S.C.  78s(b)(l)(lUrt3). 
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and  responsibilities  of  OCC  and  the 
options  exchanges  ("Exchanges")  in  the 
event  that  the  primary  market  for 
securities  representing  a  substantial  part 
of  the  value  of  an  underlying  index  is 
not  trading  at  the  time  when  the  current 
index  value  would  ordinarily  be 
determined  or  in  the  event  that  the 
current  index  value  is  unreported  or 
otherwise  unavailable  for  purposes  of 
calculating  the  exercise  settlement 
amount.  The  proposed  rule  change  also 
makes  certain  technical  changes  in 
OCC's  By-Laws  and  Rules  governing 
index  options  and  its  proposed  By-Laws 
and  Rules  governing  Flexible  Structured 
Index  Options  Denominated  in  a 
Foreign  Currency  ("FX  Index 
Options").* 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  July  15. 1994.  technical 
difficulties  delayed  the  opening  of  the 
National  Association  of  Securities 
Dealers  Automated  Quote  System 
("NASDAQ")  until  11:55  a.m.,  Eastern 
Time,  nearly  two  and  a  half  hours  after 
the  time  trading  normally  begins.  Prior 
to  the  delayed  opening,  however, 
transactions  in  NASDAQ  listed 
securities  occurred  via  telephone  and 
the  Instinet  on-line  trading  system. 
Prices  reported  in  connection  with  those 
transactions  ("preopening  prices")  had 
been  transmitted  to  certain  designated 
reporting  authorities,  and  some  or  all  of 
those  reporting  authorities  used  those 
prices  in  calculating  values  for  certain 
stock  indexes  settling  at  the  opening. 

An  i.ssue  arose  that  day  as  to  whether 
the  Exchanges  would  be  able  to  provide 
OCC  with  settlement  values  for  those 
indexes  settling  on  the  opening  of  the 
market  whose  component  securities 
included  NASDAQ  listed  issues.  The 


*  For  a  comptrte  description  of  FX  Index  Options, 
refer  to  Securities  Exchange  Act  Release  No.  35H9 
(January  3. 19951. 60  KR  156.  {File  No.  SR-OCC- 
'H-ORl  (ordnr  <i;>p"''jv;r!o  nropmed  njlc  changel. 


Exchanges  were  concerned  that  they 
would  be  unable  to  provide  OCC  with 
settlement  values  prior  to  OCC's 
exercise  processing  cut-off  time. 

Fortunately,  the  designated  reporting 
authorities  were  able  to  calculate  and 
report  the  settlement  values  for  the 
affected  series  to  the  Exchanges.  The 
Exchanges,  in  turn,  reported  those 
settlement  values  to  OCC  in  time  for 
(X)C  to  conduct  its  normal  expiration 
processing.  Although  the  Exchanges 
reported  the  settlement  values 
somewhat  later  than  usual,  the  late 
reporting  did  not  have  a  significant 
impact  on  OCC's  processing.  In  fact, 
OCC  clearing  member  reports  were  not 
delayed  at  all. 

while  the  NASDAQ  incident  was 
resolved  without  significant  impact,  the 
incident  prompted  OCC  to  take  a  closer 
look  at  its  rules  respecting  the 
unavailability  of  current  index  values 
and  to  consider  more  fully  what  steps 
would  be  taken  in  such  a  situation. 
Following  its  review,  OCC  determined 
that  certain  technical  changes  should  be 
made  to  its  rules  to  clarify  the  respective 
rights  and  responsibilities  of  OCC  and 
the  Exchanges  with  respect  to  the 
reporting  of  current  index  values  and 
the  determination  of  settlement  values. 

During  the  NASDAQ  event.  OCC  was 
prepared  to  exercise  this  authority  had 
it  become  necessary.  However, 
questions  arose  as  to  what  prices  OCC 
would  use  to  fix  exercise  settlement 
amounts,  and  what  the  basis  for  that 
determination  would  be.  OCC's 
proposed  changes  are  intended  to 
address  those  issues.  OCC  is  proposing 
to  amend  its  By-Laws.  Article  XVII, 
Section  4.  which  empowers  OCC  to  fix 
an  exercise  settlement  amount  in  the 
event  that  OCC  determines  that  the 
current  index  value  is  unreported  or 
otherwise  unavailable. 

First,  the  proposed  rule  change  will 
make  it  clear  that  OCC  has  the  authority 
to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for 
securities  representing  a  substantial  part 
of  the  value  of  an  underlying  index  is 
not  open  for  trading  at  the  time  when 
the  current  index  value  (i.e.,  the  value 
used  for  exercise  settlement  purposes) 
ordinarily  would  be  determined.  OCC 
believes  that  this  authority  is  implicit  in 
the  language  of  the  present  By-Law 
because  in  such  circumstances  the 
current  index  value  would  generally  be 
"unreported  or  otherwise  unavailable." 
However,  the  proposed  rule  change 
would  make  it  explicit. 

In  addition,  the  proposed  change 
assigns  the  responsibility  for  fixing 
exercise  settlement  amounts  to  a  panel 
consisting  of  two  designated 
representatives  of  each  Exchange  en 


which  the  affected  series  is  open  for 
trading,  one  of  whom  shall  be  such 
Exchange's  representative  on  OCC's 
Securities  Committee,  and  (X^C's 
Chairman.  This  structure,  which  assigns 
the  decision-making  responsibility  to  an 
exchange-controlled  panel,  conforms  to 
the  way  in  which  determinations  with 
respect  to  adjustments  to  terms  of  FX 
index  option  contracts  are  made 
pursuant  to  Article  XXIII.  Section  4.  The 
proposed  change  authorizes  the  panel  to 
fix  the  exerdse  settlement  amount  based 
on  its  judgment  as  to  what  is 
appropriate  for  the  protection  of 
investors  and  the  public  interest 
including,  without  limitation,  fixing  the 
exercise  settlement  amount  on  the  basis 
of  the  reported  level  of  the  underlying 
index  at  the  close  of  trading  on  the  last 
preceding  trading  day  for  which  a 
closing  index  level  was  reported. 

Identical  changes  also  are  being  made 
to  Article  XXIII.  Section  5.  which 
governs  the  fixing  of  exercise  settlement 
amounts  for  FX  Index  Options.  Under 
these  proposed  changes,  the  situation 
contemplated  by  the  last  two  sentences 
of  the  definition  of  "expiration  dale"  in 
Article  XXIII.  Section  l.E.(3)  [i.e.,  where 
the  primary  market  for  underlying 
securities  representing  a  substantial  part 
of  the  value  of  an  index  is  closed  on  an 
expiration  date)  will  be  explicitly 
covered  by  Article  XXIII,  Section  5. 
Therefore,  the  last  two  sentences  of 
Article  XXin.  Section  l.E.(3)  have  been 
deleted. 

The  remainder  of  tlie  proposed 
changes  to  the  By-Laws  are  technical 
changes,  primarily  for  the  purpose  of 
conforming  those  By-Laws  to  changes 
approved  in  SR-OCC-94-08.3 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
with  Section  17A  of  the  Act,  and  the 
rules  and  regulations  thereunder 
because  it  will  facilitate  the  prompt  and 
accurate  settlement  of  transactions  in 
index  options,  flexibility  structured 
index  options,  and  FX  Index  Options. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

OCC  has  not  sought  or  received 
comments  on  the  proposed  rule  change. 


OCC  will  notify  the  Commission  of  any 
written  comments  received  by  OCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  in.spection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-95-01 
and  should  be  submitted  by  April  7, 
1995. 

For  the  Commi.ssion  by  the  Division  of 
Market  Regulation,  pursuant  to  dolonated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-6574  Filed  3-1tJ-fl5:  8:45  ami 
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[Release  No.  34-05470;  File  No.  SR- 
PHILADEP-94-6] 

Self-Regulatory  Organizations;  the 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  of  Proposed 
Rule  Change  Extending  the  Pilot 
Program  for  the  Fully  Automated 
Securities  Transfer  Reconciliation 
Accounting  Control  System 

March  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  14, 1994.  the  Philadelphia 
Depository  Trust  Company 
( "PHILADEP")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  primarily  by  PHILADEP.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PHILADEP  proposes  to  extend  its 
pilot  program  governing  the  Fully 
Automated  Securities  Transfer 
Reconciliation  Accounting  Control 
System  ("FASTRACS")  through 
December  29,  1995. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission, 
PHILADEP  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
PHILADEP  has  prepared  summaries,  as 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
these  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  July  19, 1994.  the  Commission 
approved  a  proposed  rule  change 
establishing  a  pilot  program  for 
FASTIL^CS  for  the  transfer  of  certain 
securities  between  PHILADEP  and 
certain  transfer  agents.^  FASTRACS  is 


'•Sj?.-.iNoTp2. 


*  17  CFR  200.3a-3(.i)(12)  (I'.I'Ml. 


'15  use  78s(b)(l)(1988). 

-  For  a  complete  description  of  PHIl.AFltP's 
FASTRACS.  refer  to  Securities  Exth.inRi'  Act 
Release  No.  34404  (lulv  19.  1994).  59  KR  38010  IFil.- 
No.  SR-PHILADEP-9CMHI  (order  rfppniviiig 
F.'\STR.-\CS  program  on  .i  tpmpor,ir\  Ixisis). 


an  automated  program  by  which 
PHILADEP  and  the  participating 
transfer  agents  use  a  master  balanct; 
certificate  to  evidence  the  number  of 
securities  of  a  particular  issue  that  are 
registered  in  PHILADEP's  nominw 
name.  The  transfer  agents  have  custody 
of  the  securities  in  the  form  of  balance 
certificates  registered  in  PHILADFP's 
nominee  name.  The  balance  certificates 
are  adjusted  daily  to  refiect  PHIL.\DEP"s 
withdrawal  and  deposit  activity 

According  to  PHILADEP,  the  pilot 
program  has  operated  successful Iv  in 
accordance  with  the  operational  .iii'l 
technical  specifications:  however, 
testing  of  the  program  is  not  conijili'te  • 
PHILADEP  therefore  requests  an 
extension  of  the  FASTRACS  pilot 
program  on  a  temporary  basis  thr(iti<;h 
December  29,  1995. 

PHILADEP  believes  extending  i!;.- 
program  is  consistent  with  Section  i;^A 
of  the  Act.-*  By  providing  an  effic  it-iif 
mechanism  for  the  transfer  of  set  iiritifs 
positions  to  and  from  participating 
transfer  agents,  the  programs  should 
help  foster  cooperation  and 
coordination  with  persons  engajjfd  m 
the  clearance  and  settlement  of 
securities  transactions  and  shoiilil 
facilitate  the  prompt  .ind  accurate 
clearance  and  settleiin'iit  of  securities 
transatlifins. 

B.  Self-Ri'iiulatory  On^tmization's 
Statement  nn  Burden  on  Compi'litmn 

PHILADEP  does  not  believe  the 
proposed  rule  change  will  impost-  any 
inappropriate  burden  on  competition 

C.  Self-Rpgulatory  Organization  \ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  I  mm 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respei  t  lo 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  da'i'  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


'Currently.  PHILADEP  !i.iston;pli>t.Mll<-!.::^ 
wiih  two  trHHsfer  agents  who  are  now  fnllv 
operational  with  FASTR.\CS.  PHILAnbPi.irilir,  m's 
In  conduct  resting  with  .i  third  transfer  dpM.i  I'pnn 
successful  ((impletion  of  li-sting  with  the  t!i,:il 
transfer  agent.  PHI1..\DLP  will  fiie  a  propusi-d  r  ::>• 
change  under  Section  19(b)  of  the  Ad  to  sit  k 
permanent  approval  of  the  |■.^STRACS  pm-^r..;;. 
Telephone  conversation  i».'fw«>en  Keith  Ki'ss.'l 
Compliance  Officer.  PHIIAntPand  M..r<.,:.  •  I 
Kobb.  Atiornev.  Division  of  Market  Ri>j;  •'••' 
fiommission  (December  JJ.  rJ94) 

MSU.S.C  7rtq-l  (I'WMl 
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as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  ComiBents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
.should  file  six  copies  thereof  with  the 
Se<:retary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington  DC  20549.  Copies  of  the 
submis.sion,  all  subsequent 
amendments,  all  written  statements 
respecting  the  proposed  rule  change  that 
are  Hied  with  the  Commission,  and  all 
written  communications  concerning  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  pursuant  to  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
4.50  Fifth  Street.  NVV..  Wa.shington.  DC 
20549.  Copies  of  such  filings  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  PHILADEP.  All 
submissions  should  refer  to  File 
Number  SR-PHILADEP-94-6  and 
should  be  submitted  by  April  7.  1995. 

F<ir  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
iiuthority.'' 

Margaret  H.  McFarland. 
Dffjiity  Secretary. 
jFR  Doc.  95-657S  Filed  3-lfi-»5:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Providence  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  on  Friday.  April  21,  1995  at  8 
a.m.  at  the  Providence  Marriott,  Charles 
at  Orms  Streets,  Providence.  Rhode 
Island  02904  to  discuss  matters  as  may 
be  presented  by  men^bers.  sUaff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  foseph  P.  Loddo,  Di.strict  DirecJor. 


'  17  CKR  200.3O-3(aUl2)  (1994). 


U.S.  Small  Business  Administration. 
380  Westminster  Street.  Providence, 
Rhode  Island  02903.  (401)  528-4580. 

Dated:  March  10. 1995. 
Dorothy  A.  OveraL. 

Director.  Office  (^Advisory  Council. 

jFR  Doc.  95-6643  Filed  3-16-«5;  8:45  am] 
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Providence  Advisory  Courtcil;  Public 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  on  Friday.  March  24. 1995  at 
8:00  a.m.  at  the  Providence  Marriott, 
Charles  at  Orms  Streets,  Providence, 
Rhode  Island  02904  to  discuss  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  Joseph  P.  Lxtddo,  District  Director, 
U.S.  Small  Business  Administration, 
380  Westminster  Street.  Providence. 
Rhode  Island  02903.  (401)  528-4580. 

Dated:  March  10. 1995. 
Dorothy  A.  Oreral, 

Director.  Office  of  Advisory  Council. 

(FR  Doc  95-6644  Filed  3-16-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Bradford  Regional  Airport,  Bradford, 
PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Bradford 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  17.  1995. 
ADDRESSES:  Comnients  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh.  Manager. 
Harrisburg  Airports  District  Office.  3911 


Hartzdale  Drive.  Suite  1.  Camp  Hill.  PA 
17011. 

In  addition,  one  copy  of  any 
c;omments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Sherwood 
Anderson,  Chairman  of  the  Bradford 
Regional  Airport  Authority  at  the 
following  address:  Bradford  Regional 
Airport  Autliority,  Star  Route.  Box  176, 
Lewis  Run.  PA  16738. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Bradford 
Regional  y\irport  Authority  under 
Section  138.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
L.W.  Walsh.  Manager.  Harrisburg 
Airports  District  Office.  3911  Hartzdale 
Drive.  Suite  1,  Camp  Hill,  PA  17011. 
(717)  975-3423.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Bradford  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  16,  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Bradford  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  4. 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1. 

1995 
Proposed  charge  expiration  date:  June 

30;  2013 
Total  estimated  PFC  revenue:  $808,875 

Brief  description  of  proposed  projects: 
— Apron  Rehabilitation 
— Deicing  Pad 
— Ma.ster  Plan  Update 
—Purchase  ARFl="  Vehicle 
— Runway  14/32  Lighting 
— Parking  Lot  Overlay 
— Snow  Removal  Equipment 
— Expand  Removal  Equipment  Storage 

Building 
— Sewage/Water  System 
— Parallel  Taxiway  to  Runway  14-32 
— Runway  5/23  Lighting  (impose  Only) 
— Airport  Sign 
— Terminal  Building 
— Runway  14-32  Renabilitation 

Cla.ss  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica, 
NY  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Bradford 
Regional  Airport  Authority. 

Issued  in  Jamaica.  New  York  on  March  10, 
1994. 

Anthony  P.  Spera, 

Acting  Manager.  Airports  Division  Eastern 
Region. 

IFR  Doc.  95-6690  Filed  3-16-95:  8:45  ami 
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Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  fHA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communitations  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-94-2)  and  must 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 
Communications  received  before  April 
26,  1995  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 


examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590. 
The  waiver  petition  is  as  follows: 

Central  Montana  RaiU  Incorporated  (CM), 
FRA  Waiver  Petition  Docket  No.  HS-94-S 

The  CM  seeks  .an  exemption  so  it  may 
permit  certain  employees  to  remain  on  duty 
not  more  than  16  hours  in  any  24-hour 
period.  CM  states  that  it  is  not  its  intention 
to  employ  a  train  and  engine  service 
employee  more  than  12  hours  under  normal 
circumstances,  but  this  exemption,  if  granted, 
would  help  its  operation  if  unusual  operating 
conditions  are  encountered.  CM  operates  83 
miles  of  Class  2  track  and  4  miles  of  Class 
1  track  between  Moccasin  Junction  and 
Geraldine.  Montana.  Train  movements  are 
authorized  by  the  yard  limit  rule  and  track 
warrant  as  stated  in  the  General  Code  of 
Operating  Rules.  The  maximum  authorized 
operating  speed  is  25  mph. 

The  CM  performs  interchange  service 
with  the  Burlington  Northern  Railroad 
Company  at  Moccasin  Junction.  The 
petitioner  indicates  that  granting  of  the 
exemption  will  greatly  facilitate  their 
operation,  is  in  the  public  interest,  and 
will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Issued  in  Washington,  DC  on  March  10. 
1995. 

Phil  Oleksz)  k. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

IFR  Doc.  95-6582  Fil.'d  3-16-95;  8:45  ami 
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Waiver  Petition  Docket  Number  PB- 
94-3;  Public  Hearing 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  has  requested  a 
waiver  of  compliance  from  certain 
provisions  of  the  Railroad  Power  Brakes 
and  Drawbars  Regulations,  Title  49  CFR 
Part  232.  (see  FR  37528,  July  22, 1994). 
Amtrak  is  requesting  that  it  be  permitted 
to  extend  the  clean,  oil,  test  and  stencil 
(COT&S)  period  from  36  months  to  48 
months  on  all  passenger  cars  equipped 
with  26-C  Type  Brake  Equipment. 
Section  232.17(b)(2)  states:  "Brake 
equipment  on  pa.ssenger  cars  must  be 
clean,  repaired,  lubricated  and  tested  as 
often  as  necessary  to  maintain  it  in  a 
safe  and  suitable  condition  for  service 
but  not  less  frequently  than  as  required 
in  Standard  S-045  in  the  Manual  of 
Standards  and  Recommended  Practices 
of  the  Association  of  American 
Railroads  (AAR)."  Paragraph  2.1.2  of 
Standard  S-045  (AAR  Manual  Section 
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A,  Part  III)  currently  specifies  36  months 
for  26-C  Type  Brake  Equipment. 

The  Federal  Railroad  Administration 
(FRA)  has  determined  that  a  public 
hearing  be  held  in  this  matter. 
Accordingly  a  public  hearing  is  hereby 
set  for  9:30  a.m.  on  April  6,  1995.  at  the 
Nassif  Building,  Conference  Room  4236, 
400  Seventh  Street,  SW.,  Washington, 
DC.  The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (Title  49  CFR  Part  211.25),  by 
a  representative  designated  by  the  FRA. 
The  hearing  will  be  a  nonadversary    . 
proceeding  in  which  all  interested 
parties  will  be  given  the  opportunity  to 
express  their  views  regarding  this 
waiver  petition. 

Issued  in  Washington.  DC  March  10, 1995. 
Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

(FR  Doc.  95-6581  Filed  3-16^-95;  8:45  am| 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-98;  Notice  2] 

Decision  That  Nonconforming  1973 
Ferrari  Dino  246  GTS  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NflTSA),  DOT. 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1973  Ferrari  Dino   - 
246  GTS  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1973  Ferrari 
Dino  246  GTS  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  simihr  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1973 
Ferrari  Dino  246  GTS),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  This  decision  is  effective  March 
17.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141  (a)(1)(A) 
(formerly  section  108(c)(3)(A){i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufadured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc..  of 
Santa  Ana.  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1973  Ferrari  Dino  246 
GTS  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  December  28. 1994  (59  FR  67002)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition. 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Fiat  Auto  U.S.A.,  Inc.  (Fiat),  the 
United  States  representative  of  Ferrari. 
In  its  comment.  Fiat  stated  that  Ferrari, 
and  other  companies  within  the  Fiat 
Group,  have  invested  considerable 
resources  in  the  design  and  production 
of  vehicles  that  comply  with  the  Federal 
motor  vehicle  safety  standards. 
Although  it  stated  that  it  has  not 
determined  what  modifications  are 
necessary  to  bring  a  vehicle  into 
compliance  with  the  Federal  safety 
.standards.  Fiat  contended  that  it  is  not 
possible  to  achieve  such  compliance  by 
simply  retrofitting  a  vehicle  built  for  the 


European  market,  without  conducting 
extensive  development  and  testing. 
Because  Fiat's  comments  did  not 
specify  how  non-U.S.  certified  1973 
Ferrari  Dino  246  GTS  passenger  cars  are 
incapable  of  being  readily  altered  to 
conform  to  the  standards,  there  was  no 
basis  for  NHTSA  to  solicit  a  response 
from  the  petitioner.  As  they  have  been 
performed  with  relative  ease  on 
thousands  of  vehicles  imported  over  the 
years,  none  of  the  modifications 
described  in  the  petition  would 
preclude  NHTSA  from  determining  that 
non-U.S.  certified  1973  Ferrari  Dino  246 
GTS  passenger  cars  are  eligible  for 
importation.  NHTSA  has  accordingly 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  107  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1973  Ferrari  Dino  246  GTS  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1973  Ferrari  Dino  246  GTS 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U,S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conformed  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  3014(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  14. 1995. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Safety 
Compliance. 

jFR  Doc.  95-6703  Filed  3-16-95;  8:45  am)  . 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  145-01] 

Lend-Lease  Functions  and  Trust  Fund 
Receipts;  Auttiority  Delegation 

Dated:  March  10.  1995. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b)  and 
Executive  Order  (E.O.)  9726,  it  is 
ordered  that  the  liquidation  of  the 
transferred  functions  cited  in  E.O.  9726 


are  delegated  to  the  Commissioner, 
Financial  Management  Service.  The 
Commissioner  may  redelegate  the 
authority  transferred  to  such 
subordinates  in  the  bureau  as  necessary. 

a.  E.O.  9726  (May  17,  1946) 
transferred  to  the  Department  the  Office 
of  Foreign  Liquidation  and  all  functions 
with  respect  to  the  maintenance  of 
accounts  and  other  fiscal  records 
relating  to  lend-lease  and  reverse  lend- 
lease,  effective  at  the  close  of  business 
on  May  31,  1946. 

b.  The  Commissioner,  upon  approval 
by  the  Fiscal  Assistant  Secretary,  may 
make  arrangements  with  any  bureau, 
division,  or  office  within  the 
Department  for  the  performance  of 
functions  pertaining  to  lend-lease  or 
reverse  lend-lease  transferred  under  this 
Order. 

2.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b).  it  is 
ordered  that  the  authority  to  effect 
covering  of  general,  special  and  trust 
receipts  into  the  Treasury  is  delegated  to 
the  Commissioner.  Financial 
Management  Service.  The 
Commissioner  may  redelegate  the 
authority  transferred  herein  to  such 
subordinates  in  the  bureau  as  deemed 
necessary.  Such  receipts  will  be 
considered  as  covered  and  officially 
acknowledged  on  the  date  they  are 
entered  in  the  records  of  the  Financial 
Management  Service.  Paragraph  6.  of 
the  Joint  Regulations  No.  4.  revised, 
issued  by  the  Secretary  of  the  Treasury 
and  Comptroller  General  of  the  United 
States  on  April  29. 1955,  provides: 

The  requirements  of  existing  law  that 
warrants  be  issued  and  countersigned  to 
acknowledge  the  receipt  of  moneys  to  be 
covered  in  the  Treasury  are  hereby 
waived.  For  the  purposes  of  Section  305 
of  the  Revised  Statutes,  as  amended  (31 
U.S.C.  147),  moneys  received  and 
covered  into  the  public  Treasury  shall 
be  deemed  to  be  officially 
acknowledged  when  the  receipt  of  such 
moneys,  for  credit  to  the  receipt 
accounts  or  appropriation  and  fund 
accounts  maintained  pursuant  to  the 
Act  of  July  31,  1894,  as  amended  (31 
U.S.C.  1019),  and  Section  114(b)  of  the 
Budget  and  Accounting  Procedures  Act 
of  1950,  is  recorded  by  the  Treasury 
offices  designated  for  that  purpose  by 
the  Secretary'  of  the  Treasury. 
Frank  N.  Newman, 
Deputy  Secretary  of  the  Treasury. 
IFR  Doc.  95-6638  Filed  3-:16-95;  8:45  am] 
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rTreasury  Order  107-OS] 

Communications  Witti  the  White  House 
Regarding  Open  Investigations, 
Adjudications  or  Chdi  and  Criminai 
Enforcement  Actions 

Dated:  March  2, 1995.   - 

By  virtue  of  my  authority  as  Secretary 
of  the  Treasury,  including  the  authority 
contained  in  31  U.S.C  321(b)  and  5 
U.S.C.  301  and  302. 1  hereby  issue  the 
following  procedures  for 
commiuiications  between  the 
Department  of  the  Treasury  and  the 
white  House  regarding  open 
Department  investigations, 
adjudications  or  civil  or  criminal 
enforcement  actions. 

1 .  General  Procedures 

a.  General  Policy.  In  order  to  ensure 
the  President's  ability  to  perform  his 
constitutional  obligation  to  "take  care 
that  the  laws  be  faithfully  executed,"  it 
is  the  policy  of  the  Treasury  Department 
to  provide  the  White  House  with 
information  on  open  investigations, 
adjudications,  or  civil  (including 
administrative  or  regulatory)  or  criminal 
enforcement  actions  pending  before  or 
within  any  regulatory  or  law 
enforcement  agency  within  the 
Department,  where  important  for  the 
performance  of  the  President's  duties, 
where  appropriate  from  a  law 
enforcement  and  regulatory  perspective 
and  where  consistent  with  these 
procedures. 

b.  Referral  Procedures.  The  below 
listed  procedures  are  established  to 
ensure  the  flow  of  appropriate 
information  between  the  Department 
and  the  White  House.  Central  to  these 
procedures  is  the  need  for  consultation 
with  Department  senior  policy 
officials. '  including  the  General 
Counsel.  The  General  Counsel  is 
authorized  to  issue  more  detailed 
guidance  should  he  or  she  determine  it 
to  be  necessary. 

OPI:  AGC  (Enforcement) 

(1)  Action  to  be  Taken  by  Department 
Employees/Senior  Policy  Officials.  If  a 
Department  employee  determines  that  a 
matter  involving  an  open  investigation, 
adjudication,  or  enforcement  action 
under  his  or  her  jurisdiction  should  be 
communicated  to  the  White  House,  he 
or  she  shall  inform,  through  the 
appropriate  Department  senior  policy 
official,  the  General  Counsel  about  this 
matter. 

(2)  Action  to  be  Taken  by  Treasury 
Bureau  Employees/Bureau  Heads.  If  an 
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'  Department  senior  policy  officials  shall  include 
ihose  Treasury  officials  al  the  Assistant  Secretary 
level  and  above  as  set  forth  in  Treasury  Order  101- 
05  and  the  organization  chart  attached  ihercto. 


employee  of  a  Treasury  law  enforcement 
or  financial  regulatory  bureau  or  the 
Office  of  Foreign  Assets  Control 
("Treasury  Bureau")  believes  that  a 
matter  involving  an  open  investigation, 
adjudication  or  enforcement  action 
under  his  or  her  jurisdiction  should  be 
communicated  to  the  White  House,  he 
or  she  shall  contact,  through  the 
Treasury  Bureau  head,  the  Department 
senior  policy  official  to  whom  that 
Treasury  Bureau  bead  directly  reports.  If 
the  senior  policy  official  concurs  with 
that  recommendation,  he  or  she  shall 
then  inform  the  General  Counsel  about 
this  matter. 

(3)  General  Counsel  Review  and  Final 
Determination.  The  General  Counsel 
shall  provide  the  Department  senior 
policy  official  with  his  or  her 
recommendation  concerning  the 
advisability  of  disclosing  the 
information  to  the  White  House.  The 
General  Counsel  is  authorized  to 
preclude  transmittal  of  the  information 
on  legal  or  ethical  grounds.  If  the 
General  Counsel  believes  that  disclosure 
should  not  be  made  based  on  other  than 
legal  or  ethical  grounds,  the  General 
Counsel  shall  inform  the  appropriate 
senior  policy  official  of  this 
recommendation. 

(4)  Other  Final  Determinations. 
Unless  precluded  on  legal  or  ethical 
grounds  by  the  General  Counsel,  the 
Department  senior  policy  official 
referred  to  in  paragraph  l.b.(l)  or  l.b.(2) 
shall  make  the  final  determination  on 
whether  the  information  should  be 
communicated  to  the  White  House.  If 
the  Department  senior  policy  official 
determines  that  such  information 
should  be  communicated  to  the  White 
House,  he  or  she  shall  request  the 
General  Counsel  to  make  the  initial 
communication. 

c.  Communications. 

(1)  Initial  Contact  with  White  House. 
Initial  communications  between  the 
White  House  and  the  Treasury 
Department  regarding  any  pending 
Department  investigation,  adjudication 
or  criminal  or  civil  enforcement  action 
shall  involve  only  the  Counsel  to  the 
President  or  the  Deputy  Counsel  and  the 
General  Counsel  or  the  Deputy  General 
Counsel.  No  Treasury  or  bureau 
employee  shall  initiate  communications 
on  these  matters  with  the  White  House 
other  than  as  provided  in  paragraph  I.e. 
Any  Treasury  or  bureau  employee  in 
possession  of  information  pertaining  to 
any  pending  criminal  referrals  and 
criminal  investigations  shall  keep  the 
information  in  strict  confidence  and 
shall  not  disclose  the  information  to  any 
person  except  in  accordance  with 
applicable  law.  Treasury  standards  and 
this  Order. 


(2)  Continuing  Contact.  After  the 
initial  contact,  further  contact  on  a 
matter  deemed  appropriate  for 
communications  pursuant  to  this  Order 
shall  be  directed  to  the  While  House 
Counsel's  Office  by  the  General 
Counsel,  the  Deputy  General  Counsel  or 
the  appropriate  senior  policy  official 
designated  by  the  General  Counsel  or 
any  other  lawyer  in  the  Office  of  the 
General  Counsel,  as  designated  by  the 
General  Counsel. 

d.  Writing  Requirements.  All 
proposals  and  decisions  involving  open 
Department  investigations, 
adjudications  or  enforcement  actions 
discussed  herein  that  either  propose  or 
result  in  communications  with  the 
White  House  shall  be  detailed  in 
contemporaneous,  written  memoranda. 

(1)  Treasury  Bureau  Heads  and 
Department  Senior  Policy  Officials.  All 
requests  from  Treasury  Bureau  Heads  to 
Department  senior  policy  officials  and 
from  Department  senior  policy  officials 
to  the  General  Counsel  requesting  a 
communication  to  the  White  House 
concerning  an  open  investigation, 
adjudication  or  enforcement  action  shall 
be  in  writing.  Such  memoranda  shall 
explain  why  the  communication  of 
information  is  important  for  the 
performance  of  the  President's  duties 
and  appropriate  from  a  law  enforcement 
perspective. 

(2)  General  Counsel.  The  General 
Counsel  shall  also  issue  in  writing  his 
or  her  legal  or  ethical  recommendation 
to  the  appropriate  Department  senior 
policy  official  in  response  to  such 
request  for  communication  with  the 
White  House. 

(3)  Emergency  Situations.  If  an 
emergency  situation  is  present,  the 
memoranda  requested  by  paragraph  l.d. 
may  be  prepared  as  soon  as  practicable 
thereafter. 

e.  Information  Requests  by  the  White 
House.  Requests  by  the  White  House  for 
information  concerning  open 
Department  investigations, 
adjudications  or  civil  or  criminal 
enforcement  actions  shall  be  referred  in 
all  cases  to  the  General  Counsel.  The 
General  Counsel  shall  ensure  that  such 
requests  are  processed  consistent  with 
the  provisions  of  this  Order  and  any 
applicable  White  House  guidance. 

2.  Open  Investigations,  Adjudications 
or  Enforcement  Actions  Directly 
Involving  the  White  House 

a.  Contacts  Directly  Involving  the 
White  House.  If  the  President,  the  Vice- 
President,  a  member  of  their  families,  a 
.senior  advisor  or  an  employee  of  an 
office  which  the  Chief  of  Staff  (or  any 
similar  successor  position)  directly 
supervises,  is  an  actual  or  potential 
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subject,  target  or  witness  of  an  open 
investigation,  adjudication  or 
enforcement  action  under  the 
jurisdiction  of  the  Treasury  Bureaus,  the 
determination  of  whether  it  is 
appropriate  to  disclose  this  information 
to  the  White  House  shall  be  made  in 
accordance  with  this  Order  taking  into 
consideration,  among  other  things,  the 
following: 

(1)  whether  disclosure  would 
detrimentally  affect  the  fundamental 
operation  of  an  agency  or  other 
organization  in  the  executive  branch  of 
the  federal  government; 

(2)  whether  disclosure  of  the 
information  would  promote  or  reduce 
the  public  confidence  and  trust  in  the 
integrity  of  elected  officials  and  public 
servants  or  the  Department's  regulatory 
and  law  enforcement  activities; 

(3)  whether  there  exists  an  immediate 
threat  of  harm  or  injury  to  White  House 
persons  or  property  which  disclosure 
will  help  to  avoid; 

(4)  whether  the  matter  involves  any 
sensitive  or  urgent  national  security  or 
foreign  policy  concern  that  should  be 
brought  to  the  White  House's  attention; 

(5)  whether  disclosure  of  the 
information  would  interfere  or  assist 
with  the  Department's  law  enforcement 
and  regulatory  mission  or  an  ongoing 
law  enforcement  or  regulatory  activity; 
and 

(6)  whether  non-disclosure  could 
cause  the  White  House  to  convey 
in&ccurate  or  misleading  information  to 
the  public. 

b.  Secretary/Deputy  Secretary 
Consultation.  The  Deputy  Secretary 
shall  be  informed  prior  to  any 
Department  communications  with  the 
White  House  involving  the  matters 
subject  to  paragraph  2.  The  Deputy 


Secretary,  in  turn,  may  consult  with  the 
Secretary.  The  Secretary  or  Deputy 
Secretary  may  consult  with  the  Attorney 
General  or  any  other  appropriate  senior 
government  official  concerning  the 
advisability  of  such  disclosure  or  non- 
disclosure. 

c.  Procedures.  Subject  to  the 
procedures  specified  in  paragraph  2., 
the  procedures  described  in  paragraph 
1.  herein  shall  apply  to  the 
communications  described  in  paragraph 
2. 

3.  SCOPE.  In  the  day-to-day 
functioning  of  the  Department,  there 
exist  activities  necessary  to  carry  out  the 
Department's  law  enforcement  and 
regulatory  mission.  These  may  include 
routine  law  enforcement  contacts, 
including  administrative  and  regulatory 
contacts,  designed  to  collect  information 
through  document  requests,  interviews, 
depositions  or  otherwise.  Nothing  in 
this  Order  shall  be  construed  to  amend 
the  Department's  current  approach  with 
respect  to  its  handling  of  these  routine 
activities. 

In  addition,  the  procedures  set  forth 
in  this  Order  do  not  apply  to  the 
following  circumstances. 

a.  Any  communication  subject  to  a 
specific  statutory  provision  prohibiting 
or  governing  the  disclosure  of  the 
information.  (See,  e.g.,  12  U.S.C. 
1462a(b)(3)  and  26  U.S.C.  6103.) 

b.  Communications  between  the 
Secret  Service  and  the  White  House 
concerning  the  Service's  protective 
responsibilities. 

c.  Communications  between  a 
Treasury  Bureau  and  the  National 
Security  Council  concerning  open 
investigations  or  cases,  if  such 
disclosure  is  necessary  for  the  conduct, 
determination  or  coordination  of 


national  security  or  foreign  policy 
issues. 

d.  Communications  between  the 
Department  and  the  White  House 
appropriate  to  properly  respond  to 
inquiries  or  requests  for  information  or 
documents  in  the  form  of  (i)  civil  and 
criminal  discovery  requests;  (ii) 
subpoenas,  including  but  not  limited  to, 
grand  jury  and  congressional;  (iii)  other 
congressional  requests  for  documents 
and  information;  and  (iv)  any  other 
requests  for  information  and  documents 
authorized  by  law;  provided  that  the 
exception  created  by  paragraph  3.d. 
shall  not  apply  to  requests  for 
information  pertaining  to  those  officials 
and  individuals  identified  in  paragraph 
2.  who  are  the  subject,  target  or  witness 
in  an  open  investigation,  adjudication  or 
enforcement  action. 

e.  Communications  between  the 
Department  and  the  White  House 
appropriate  to  formulate  an 
Administration  position  with  respect  to 
judicial  review  or  settlement  of  pending 
litigation. 

f.  Tax.  security  and  background 
checks  on  prospective  Federal 
employees  and  appointees,  including 
Executive  and  Judicial  Branch 
appointments  under  consideration  by 
the  President  or  the  Department. 

g.  Communications  between  the 
Inspector  General  or  his  or  her 
authorized  officials  and  the  White 
House  in  furtherance  of  the  duties  and 
responsibilities  of  the  Inspector  General 
undertaken  pursuant  to  the  Inspector 
General  Act  of  1978,  5  U.S.C.A.  App.  3. 
Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

[FR  Doc.  95-6639  Filed  3-16-95;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  COMDIISSiON  ON  CIVtt.  RIGHTS 

DATE  AND  TIME:  Friday,  March  24,  1995. 
9:30  a.m. 

Pl^CE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW,  Room  540. 
Washington.  DC  20425. 

STATUS:  Open  to  the  Public. 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  March  3, 1995 

Meeting 

III.  Announcements 

IV.  Followup  to  Previous  Meeting 

V.  Appointments  to  the  Indian  State 

Advisory  Committee 

VI.  Chicago  Hearing  Report 

VII.  Future  Agenda  Items 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  Betty  Edmiston. 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-8116)  at  least  five  (5) 
days  before  the  scheduled  date  of  the 
hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 
Emma  Monroig, 

Solicitor. 

|FR  Doc.  95-6709  Filed  3-14-95;  4:09  pm] 

BILLING  CODE  6335-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  March  21. 1995.  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  ^hat  an  item  be 
moved  to  the  discussion  agenda. 


Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  1994  Year-End  Financial 
Management  Report. 

Memorandum  and  resolution  re:  (1)  Final 
rule  in  the  form  of  5  C.F.R.  Part  3201,  entitled 
"Supplemental  Standards  of  Ethical  Conduct 
for  Employees  of  the  Federal  Deposit 
Insurance  Corp)oration,"  which  establishes 
uniform  standards  of  ethical  conduct  for 
employees  of  the  Corporation  to  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  issued  by 
the  Office  of  Government  Ethics;  and  (2)  final 
amendments  to  Part  336  of  the  Corporation's 
rules  and  regulations,  entitled  "Employee 
Responsibilities  and  Conduct."  which  (a) 
remove  and  reserve  subparts  A,  B,  C,  E,  and 
F,  sections  336.1-336.23.  and  sections 
336.29-336.37.  (b)  remove  the  appendix,  and 
(c)  add  a  new  section  336.1  to  provide  a 
cross-reference  to  the  Corporation's 
supplemental  ethical  conduct  regulation  to 
be  codified  at  5  C.F.R.  Part  3201,  the 
Corporation's  supplemental  financial 
disclosure  regulation  at  5  C.F.R.  Part  3202, 
and  to  the  Executive  Branch-wide  financial 
disclosure  and  standards  of  ethical  conduct 
regulations  at  5  C.F.R.  Parts  2634  and  2635. 

Memorandum  and  resolution  re: 
Recommendation  regarding  the  request  that 
Part  344  of  the  Corpyoration's  rules  and 
regulations,  entitled  "Recordkeeping  and 
Confirmation  Requirements  for  Securities 
Transactions,"  be  amended  to  delete  the 
requirement  that  the  amount  of  a  bank's 
remuneration  be  disclosed  with  respect  to 
mutual  fund  transactions  effected  for 
customers. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  359  to 
be  entitled  "Golden  Parachute  and 
Indemnification  Payments,"  and  proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,"  which  would  (1) 
limit  golden  parachute  and  indemnification 
payments  to  institution-affiliated  parties  by 
insured  dejxisitory  institutions  and 
depository  institution  holding  companies: 
and  (2)  delegate  to  the  Executive  Director  for 
Sup>ervision,  Resolutions,  and  Compliance, 
the  Director  of  the  Division  of  Supervision, 
or  their  designees,  the  authority  to  approve 
or  deny  certain  requests. 

Memorandum  and  resolution  re: 
Guidelines  for  the  establishment  of  an 
independent  intra-agency  appellate  process 
to  review  material  supervisory 
determinations  as  required  by  the  Riegle 


Community  Development  and  Regulatory 
Improvement  Act  of  1994,  which  guidelines 
are  intended  to  clarify  the  types  of 
determinations  that  are  eligible  for  review 
and  establish  the  process  by  which  appeals 
will  be  considered  and  decided. 

Memorandum  and  resolution  re:  (l)  Final 
amendments  to  Parts  303  and  308  of  the 
Corporation's  rules  and  regulations,  entitled 
"Applications,  Requests,  Submittals. 
Delegations  of  Authority,  and  Notices 
Required  to  be  Filed  by  Statute  or 
Regulation,"  and  "Rules  of  Practice  and 
Procedure,"  respyectively,  and  (2) 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  364, 
entitled  "Standards  for  Safety  and 
Soundness,"  which  establish  deadlines  for 
submission  and  review  of  safety  and 
soundness  compliance  plans,  and  set  forth 
Interagency  Guidelines  Establishing 
Standards  for  Safety  and  Soundness. 

Memorandum  and  resolution  re:  Notice  of 
withdrawal  of  proposed  amendments  to  the 
Corporation's  rules  and  regulations  in  the 
form  of  a  new  Part  334,  entitled  "Contracts 
Adverse  to  Safety  and  Soundness  of  Insured 
Depository  Institutions,"  which  would  have 
implemented  the  statutory  prohibition  on 
contracts  that  adversely  affect  the  safety  and 
soundness  of  insured  depository  institutions. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  would,  in 
implementing  section  208  of  the  Riegle 
Community  Development  and  Regulatory 
Improvement  Act  of  1994,  have  the  effect  of 
lowering  the  capital  requirement  for  small 
business  loans  and  leases  on  personal 
property  that  have  been  transferred  with 
recourse  by  qualified  insured  depository 
institutions. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporation  s 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  will,  in  implementing 
section  350  of  the  Riegle  Community 
Development  and  Regulatory  Improvement 
Act  of  1994,  have  the  effect  of  correcting  the 
anomaly  that  currently  exists  in  the  risk- 
based  capital  treatment  of  recourse 
transactions  under  which  an  institution 
would  be  required  to  hold  capital  in  excess 
of  the  maximum  amount  of  loss  possible 
under  the  contractual  terms  of  the  recourse 
obligation. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  Hoor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W..  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 


UMI 
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Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  March  14,  1995. 
Federal  Deposit  Insurance  Corporation.- 
Robert  E.  Feldman. 
Acting  Executive  Secretary: 
|FR  Doc.  95-6743  Filed  3-15-95;  8:45  ami 
BiuJNO  cooe  wn^-oy-m 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  March  14. 
1 995 .  the  Board  of  Directors  of  the 
Federal  Deposit  bisurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  Corporation's 
.supervisory  activities. 

Application  of  Allied  Bank  of  Georgia, 
Thomson,  Georgia,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  the  Washington  Branch 
of  First  Union  National  Bank  of  Georgia, 
Atlanta,  Georgia,  and  for  consent  to  establish 
the  Washington  Branch  of  First  Union 
National  Bank  of  Georgia  as  a  branch  of 
Allied  Bank  of  Georgia. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  Stephen  R.  Steiiibrink, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  and 
Chairman  Ricki  Tigert  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  obser\'ation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  and  (c)(9)(A){ii)  of  the 
■Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(8),  and 
(c)(9)(A)(u)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW.,  Washington,  DC. 

Dated:  March  14, 1905. 


Federal  Deposit  Insurance  Corporation. 

Patti  C  Fox; 

Acting  Deputy  Executiw  Secretary. 

[FR  Doc.  95-6832  Filed  3-15-95;  3:04  pml 

BILUNG  COOE  •7t4-01-M 

BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

March  22, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proftosed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  15. 1995. 
Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc  95-6725  Filed  3-15-95;  11:37  ami 

BILUNQ  COOE  •210-01-P 

NATIONAL  COUNQL  ON  DISABILITY 

Quarterly  Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  aiid  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act,  (P.L.  94-409). 
DATES:  April  18— April  20, 1995,  9:00 
a.m.  to  5:00  p.m. 

LOCATION:  Radisson  Barcelo  Hotel 
Washington.  2121  P  Street,  NW., 
Washington,  DC  (202)  293-3100. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley.  Public  Affairs  Specialist, 
National  Council  on  Disability,  1331  F 
Street,  NW,  Suite  1050,  Washington,  DC 
20004-1107,  Telephone:  (202)  272- 
2004.  (202)  272-2074  (TT). 
AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  led  by  15  members  appointed  by 
the  President  of  the  United  States  and 


conBrmed  by  the  U.S.  Senate.  The 
overall  purpose  of  the  National  Council 
is  to  promote  policies,  programs, 
practices,  and  procedures  that  guarantee 
equal  opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
Disability  by  April  7, 1995. 
ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 
OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  shall  be  open  to 
the  public. 
AGENDA:  The  proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 
Executive  Director 

Committee  Meetings  and  Committee 
Reports 

ADA  Town  Meeting  Tour  Update 

Unfinished  Business 

New  Business 

Announcements 

Adjournment 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington,  DC,  on  March  14, 
1995. 

Speed  Davis, 
Acting  Executive  Director. 
(FR  Doc.  95-6722  Filed  3-15-95;  8:45  am] 

BILUNG  COOE  6820-BS-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  20, 1995. 

An  open  meeting  will  be  held  on 
Tuesday,  March  21, 1995,  at  10:00  a.m., 
in  Room  1C30.  A  closed  meeting  will  be 
held  on  Tuesday,  March  21, 1995, 
following  the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)  (A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)  (i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  March 
21. 1995,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  Ahmed  Mohamed  Soliman, 
a  registered  investment  adviser  and  formerly 
a  registered  representative,  from  the  decision 
of  an  administrative  law  judge.  For  further 
information,  please  contact  Kathleen  A. 
OMara  at  (202)  942-0923. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  March 


21, 1995,  following  the  10:00  a.m.  open 
meeting  will  be: 

Post  oral  argument  discussion. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascretain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  16, 1995. 
)onathan  G.  Katz, 

Secretary. 

|FR  Doc.  95-6840  Filed  3-15-95:  3:48  pmj 

BILUNG  COOE  801 0-01 -M 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Thursday,  March  23.  1995, 
9:00  a.m.-5:30  p.m. 


LOCATION:  1550  M  Street  NW., 
Washington.  DC  20005,  First  Floor 
(Lobby)  Conference  Room. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-ninth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  issues; 
Selection  of  Solicited  Grants;  Selection 
of  1995-1996  Fellows  for  Jennings 
Randolph  Fellowship  Program. 

CONTACT:  Mr.  Wilson  Grabill,  Public 
Affairs  Specialist,  Public  Affairs  and 
Information  Office,  Telephone:  (202) 
457-1700. 

Daft^d:  March  13. 1995. 
Charles  E.  Nelson. 

Vice  Pri^sidfnt.  United  States  Institute  of 
Peace. 
|FR  Dor  95-6830  Filed  3-15-95:  302  pm| 

BILLING  CODE  31S5-01-M 


UMI 


14486 


Corrections 


^K 


This  section  of  the  FEDERAL  REGISTER 
contains  e<Jitorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  tsy  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

RIN  0584-AB97 

Food  Stamp  Program:  Maximum 
Allotments  for  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands 

Correction 

in  notice  document  95-637  boj;iiuiin^ 
on  page  2730  in  the  issue  of  Wednesday. 
January  11.  1995.  make  the  fi)iiouing 
correction: 

On  page  2731,  in  the  table,  in  the 
sixth  cnhimn  (Guam),  in  the 'Household 


size  for  5,  the  maximum  allotment 
amount  now  reading  "767"  should  read 
"676". 


BILLING  CODE  1SOS-01-0 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

Houston  Lighting  and  Power 
Company,  City  Public  Service  Board  of 
San  Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas;  Notice 
of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

Corrf'ction 

In  notice  document  95-3375 
app<uiring  on  page  8100,  in  the  issue  of 
F'riday,  February  10,  1995,  make  the 
following  correction: 

In  the  first  colunm,  in  the  second 
paragraph,  the  last  line  was. 


Federal  Register 

Vol    »i(l.  No.  ^2 
I-riiliiv.  March  17,  1995 


inadvertently  omitted.  The  last  line 
should  read  "should  be  changed  to  n-a<i 
"Man.h  1.  1995"" 

BILLING  CODE  ISOS-OI-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFRPart12 

[T.D.  95-20] 

RIN  1515-AB70 

Prehispanic  Artifacts  From  El  Salvador 

('onrction 

in  rule  document  95-6122  beginning 
on  page  13351  in  the  issue  of  Friday, 
March  10,  1995,  the  cover  page  subject 
heading  which  reads  "Prehistoric: 
Artifacts  From  El  Salvador"  should  leiid 
"I'rehispanic.  Artifacts  From  1:1 
.Salvador" 

BILLING  CODE  1S0S-01-O 


Friday 

Mardi  17,  199S 


Pan  11 


Department  of 
Commerce 

Patent  and  Trademark  Office 

37  CFR  Part  1 

Patent  Appeal  and  Interference  Practice; 


^  Final  Rule 


UMI 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  950207044-6044-01] 

RIN  0651 -A A71 

Patent  Appeal  and  Interference 
Practice 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  cases  relating  to 
patent  appeal  and  interference 
proceedings.  The  changes  include 
amendments  to  conform  the  interference 
rules  to  new  legislative  requirements 
and  a  number  of  clarifying  and 
housekeeping  amendments. 
EFFECTIVE  DATE:  This  document  is 
effective  April  21. 1995.  except  §  1.11(e) 
which  is  effective  March  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  McKelvey  by  telephone  at  (703) 
603-3361  or  by  mail  marked  to  the 
attention  of  Fred  E.  McKelvey  at  P.O. 
Box  15647,  Arlington,  Virginia  22215. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  was  published 
in  the  Federal  Register  (59  FR  50181)  on 
October  3. 1994.  and  in  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office  (1167  Off.  Gaz.  Pat.  Office  98)  on 
October  25. 1994.  In  response  to  a 
request  for  written  comments,  twenty- 
six  written  comments  were  received.  A 
public  hearing  was  held  on  December  7. 
1994.  at  which  four  witnesses  testified. 
The  written  comments  and  the 
suggestions  made  at  the  public  hearing 
represent  the  views  of  fifteen 
individuals  and  corporations  and  three 
patent  law  associations,  namely,  the 
Committee  on  Interferences  of  the 
American  Bar  Association,  the 
Interference  Committee  of  the  American 
Intellectual  Property  Law  Association 
and  the  Japan  Intellectual  Property 
Association.  These  comments  and 
suggestions  are  addressed  below  in  the 
discussion  of  the  rule  changes  to  which 
they  pertain.  A  number  of  suggested 
rule  changes,  though  meritorious, 
cannot  be  adopted  at  this  time  because 
they  are  believed  to  be  outside  the  scope 
of  the  present  rulemaking.  Accordingly, 
those  suggestions  will  be  the  subject  of 
a  future  rulemaking. 

The  provisions  of  the  rules,  as 
amended,  will  be  applied  in  pending 
interferences  to  the  extent  reasonably 
possible.  However,  it  is  the  desire  of 
PTO  to  avoid  applying  the  rules,  as 


adopted,  to  pending  interferences  where 
substantial  prejudice  would  result.  For 
example,  generally  speaking,  in  cases 
where  the  periods  for  filing  preliminary 
motions  and  preUminary  statements 
have  been  set.  the  current  preliminary 
motion  and  preliminary  statement  rules 
will  apply,  although  parties  are  free  to 
voluntarily  comply  with  the  rules  as 
amended.  Generally  speaking,  in  cases 
where  the  testimony  periods  have  been 
set,  the  current  testimony  and  record 
rules  will  apply.  The  question  of 
whether  substantial  prejudice  will  result 
in  a  particular  case  is  a  matter  within 
the  discretion  of  the  administrative 
patent  judge  or  the  Board. 

I.  Amendments  Responsive  to  Adoption 
of  Public  Laws  103-182  and  103-465 

As  indicated  in  the  Notice  of 
Proposed  Rulemaking,  several  of  the 
amendments  to  the  interference  rules 
(i.e.,  37  CFR  1.601  et  seq.)  are 
responsive  to  Public  Law  103-182, 107 
Stat.  2057  (1993)  (North  American  Free 
Trade  Agreement  Implementation  Act, 
hereinafter  NAFTA  Implementation 
Act),  which  amended  35  U.S.C.  104  to 
permit  an  applicant  or  patentee,  with 
respect  to  an  application  filed  on  or 
after  December  8. 1993.  to  rely  on 
activities  occurring  in  a  "NAFTA 
country"  to  prove  a  date  of  invention  no 
earlier  than  December  8, 1993.  except  as 
provided  in  35  U.S.C.  119  and  365.  On 
December  8. 1994.  which  was 
subsequent  to  publication  of  the  Notice 
of  Proposed  Rulemaking,  Public  Law 
103-465, 108  Stat.  4809  (1994)  (Uruguay 
Round  Agreements  Act)  was  signed  into 
law,  which  further  amended  35  U.S.C. 
104  to  permit  an  applicant  or  a  patentee, 
with  respect  to  an  application  filed  on 
or  after  January  1, 1996,  to  rely  on 
activities  occurring  in  a  WTO  member 
country  to  prove  a  date  of  invention  no 
earlier  than  January  1, 1996,  except  as 
provided  in  35  U.S.C.  119  and  365. 
Section  104,  as  amended  by  Public  Law 
103-465,  reads  as  follows: 

Section  104.  Invention  made  abroad. 

(a)  IN  GENERAL.— 

(1)  PROCEEDINGS.— In  proceedings  in  the 
Patent  and  Trademark  Office,  in  the  courts, 
and  before  any  other  competent  authority,  an 
applicant  for  a  patent,  or  a  patentee,  may  not 
establish  a  date  of  invention  by  reference  to 
knowledge  or  use  thereof,  or  other  activity 
with  respect  thereto,  in  a  foreign  country 
other  than  a  NAFTA  country  or  a  WTO 
member  country,  except  as  provided  in 
sections  119  and  365  of  this  title. 

(2)  RIGHTS.— If  an  invention  was  made  by 
a  person,  civil  or  military — 

(A)  while  domiciled  in  the  United  States, 
and  serving  in  any  other  country  in 
connection  with  operations  by  or  on  behalf 
of  the  United  States. 


(B)  while  domiciled  in  a  NAFTA  country 
and  serving  in  another  country  in  connection 
with  operations  by  or  on  behalf  of  that 
NAFTA  country,  or 

(C)  while  domiciled  in  a  WTO  member 
country  and  serving  in  another  country  in 
connection  with  operations  by  or  on  behalf 
of  that  WTO  member  country, 

that  person  shall  be  entitled  to  the  same 
rights  of  priority  in  the  United  States  with 
respect  to  such  invention  as  if  such  invention 
had  been  made  in  the  United  States,  that 
NAFTA  country,  or  that  WTO  member 
country,  as  the  case  may  be. 

(3)  USE  OF  INFORMATION.— To  the 
extent  that  any  information  in  a  NAFTA 
country  or  a  WTO  member  country 
concerning  knowledge,  use,  or  other  activity 
relevant  to  proving  or  disproving  a  date  of 
invention  has  not  l)een  made  available  for 
use  in  a  proceeding  in  the  Patent  and 
Trademark  Office,  a  court,  or  any  other 
competent  authority  to  the  same  extent  as 
such  information  could  be  made  available  in 
the  United  States,  the  Commissioner,  court, 
or  such  other  authority  shall  draw 
appropriate  inferences,  or  take  other  action 
permitted  by  statute,  rule,  or  regulation,  in 
favor  of  the  party  that  requested  the 
information  in  tJie  proceeding. 

(b)  DEFINITIONS.— As  used  in  this 
section — 

(1)  the  term  'NAFTA  country'  has  the 
meaning  given  that  term  in  section  2(4)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act;  and 

(2)  the  term  "WTO  member  country'  has  the 
meaning  given  that  term  in  section  2(10)  of 
the  Uruguay  Round  Agreements  Act. 

Section  2(4)  of  the  NAFTA 
Implementation  Act  is  codified  at  19 
U.S.C.  3301;  §  2(10)  of  the  Uruguay 
Round  Agreements  Act  is  codified  at  19 
U.S.C.  3501. 

The  Notice  of  Proposed  Rulemaking 
proposed  adding  a  new  paragraph  (r)  to 
§  1.601  defining  "NAFTA  country"  to 
mean  "NAFTA  country"  as  defined  in 
section  2(4)  of  the  NAFTA 
Implementation  Act  and  "non-NAFTA 
country"  to  mean  a  country  other  than 
a  NAFTA  country.  One  comment 
questioned  whether  "NAFTA  country" 
should  be  defined  in  the  rules  to 
include  the  United  States.  The  answer  is 
no.  "NAFTA  country"  as  used  in  35 
U.S.C.  104  has  the  meaning  given  that 
term  in  section  2(4)  of  the  NAFTA 
Implementation  Act,  which  refers  to 
only  Canada  and  Mexico.  Another 
comment  observed  that  the  proposed 
terms  "NAFTA  country"  and  "non- 
NAFTA  country"  do  not  appear  to 
contemplate  that  inventive  acts  may 
occur  in  a  foreign  place  that  is  not  part 
of  any  "country"  and  suggested  either 
using  the  phrase  "outside  the  United 
States  or  a  NAFTA  country"  instead  of 
"non-NAFTA  country"  or  else  defining 
"non-NAFTA  country"  to  mean  "a 
place  other  than  the  United  States  or  a 
NAFTA  country."  The  comment  is  wcU 


taken.  In  view  of  the  comment  and  the 
amendment  of  35  U.S.C.  104  by  the 
Uruguay  Round  Agreements  Act  to 
permit  reliance  on  activities  in  WTO 
member  countries,  the  proposed  terra 
"NAFTA  country"  is  replaced  in 
§§  1.622, 1.623, 1.624  and  1.628,  which 
set  fbrth  the  requirements  for 
preliminary  statements  and  for 
correcting  preliminary  statements,  by 
the  phrase  "NAFTA  country  or  WTO 
member  country"  and  the  proposed 
term  "non-NAFTA  country"  is  replaced 
by  the  phrase  "place  other  than  the 
United  States,  a  NAFTA  country  or  a 
WTO  member  country."  Furthermore, 
the  references  in  §§  1.622(b)  and 
1.623(a)  to  the  "second  sentence  of  35 
U.S.C.  104"  have  been  changed  to  "35 
U.S.C  104(a)(2)"  to  reflect  the  fact  that 
35  U.S.C.  104  as  amended  by  the 
Uruguay  Round  Agreements  Act 
includes  paragraphs  (a)  (1),  (2)  and  (3). 
For  example,  §  1.622(b)  is  revised  to 
read: 

(b)  The  preliminary  statement  shall  state 
whether  the  invention  was  made  in  the 
United  States,  a  NAFTA  countr>'  (and,  if  so, 
which  NAFTA  country),  a  WTO  member 
country  (and  if  so,  which  WTO  member 
country),  or  in  a  place  other  than  the  United 
States,  a  NAFTA  country,  or  a  WTO  member 
country.  If  made  in  a  place  other  than  the 
United  States,  a  NAFTA  country,  or  a  WTO 
member  country,  the  preliminary  statement 
shall  state  whether  the  party  is  entitled  to  the 
benefit  of  35  U.S.C  104(a)(2). 

For  the  above-stated  reasons,  §  1.601 
is  revised  by  adding  new  paragraph  (r), 
which,  as  proposed,  defines  "NAFTA 
country"  to  have  the  meaning  given  that 
term  in  section  2(4)  of  the  North 
American  Free  Trade  Act 
Implementation  Act,  Pub.  L.  103-182, 
107  Stat.  2057  (1993).  However,  since, 
as  noted  above,  the  term  "non-NAFTA 
country"  is  not  being  adopted,  the 
proposal  to  also  define  that  term  in 
§  1.601(r)  is  hereby  withdrawn.  Section 
1.601  is  also  revised  to  include  a  new 
paragraph  (s)  that  defines  "WTO 
member  country"  to  have  the  meaning 
given  that  term  in  section  2(10)  of  the 
IJruguay  Round  Agreements  Act,  Pub.  L. 
103-465, 108  Stat.  4809  (1994). 

Section  1.684,  which  relates  to  the 
taking  of  testimony  in  a  foreign  country, 
is  removed  and  reserved  in  view  of  the 
amendments  to  §§  1.671-72.  Section 
1.672  is  amended  by  revising  paragraph 
(a),  revising  current  paragraph  (b)  and 
redesignating  parts  of  it  as  new 
paragraphs  (b),  (c)  and  (d),  removing 
and  reserving  paragraph  (c)  and 
redesignating  it  as  new  paragraph  (e). 
revising  paragraphs  (d)  and  (e)  and 
redesignating  them  as  new  paragraphs 
(f)  and  (g),  and  redesignating  paragraph 


Specifically,  the  Notice  of  Proposed 
Rulemaking  proposed  amending 
§  1.672(a)  to  require  that  "testimony  not 
compelled  under  35  U.S.C.  24  or 
compelled  from  a  party  or  in  another 
country"  be  taken  only  by  affidavit. 
Several  comments  questioned  whether 
the  term  "compelled"  also  applies  to  the 
phrase  "in  another  country"  and 
suggested  inserting  "compelled"  before 
that  phrase  if  that  is  the  intent. 
Inasmuch  as  the  comment  correctly 
states  the  intent,  the  suggestion  in  the 
comment  is  being  adopted. 

One  comment  supported  limiting 
non-compelled  direct  testimony  to 
affidavits  on  the  ground  that  it  will 
reduce  the  cost  of  submitting  testimony- 
in-chief  and  will  eliminate  economic 
harassment  by  a  more  affluent  party  of 
a  less  affluent  opponent,  since  the  less 
affluent  opponent  will  no  longer  be 
required  to  pay  the  expense  of  counsel 
to  attend  depositions  called  by  the  more 
affluent  party  for  taking  direct 
testimony.  Several  comments  were 
opposed,  maintaining  that  affidavits  are 
inherently  less  credible  than  live 
testimony.  One  comment  states: 

Ours  is  the  only  country  that  supports 
interferences  and  we  should  be  proud  of  it. 
because  it  demonstrates  our  commitment  to 
the  concept  that  it  is  more  important  to  seek 
right  and  justice  than  to  settle  for  a  single 
arbitrary  rule  of  convenience,  no  matter  how 
convenient.  Even  if  we  don't  always  secure 
the  right  result,  at  least  we  try.  As  we  invite 
the  rest  of  the  world  to  become  full 
participants  in  this  uncommon  philosophy, 
we  should  endeavor  to  present  it  in  its  best 
light. 

How  we  conduct  a  trial  is  a  centerpiece  of 
our  judicial  system.  Our  interference  trial  by 
deposition  is  a  reasonable  compromise  from 
a  trial  in  a  courtroom  type  setting.  But  a  trial 
by  affidavit  is  no  trial  at  all!  Affidavits  are 
inevitably  contrived,  artificial,  and  often 
argumentative.  They  cannot  substitute  for  the 
extemporaneous  words  of  a  witness  (even  if 
well  coached),  and  cross-examination  is  not 
likely  to  reconstruct  the  real  truth.  Even  if  it 
is  just  in  a  nuance  of  expression,  it  is  gone. 

The  current  approach  of  providing  a  choice 
between  deposiUoa  and  affidavit  testimony  is 
difficult  to  accept,  but  at  least  it  is  justifiable 
on  the  basis  that  so  many  patent  attorneys 
simply  don't  know  how  to  conduct  a 
deposition,  while  they  do  have  some 
experience  with  affidavits.  But  the  proposal 
to  make  affidavits  mandatory  for  direct 
testimony  is  contrary  to  my  understanding  of 
American  jurisprudence. 

Direct  testimony  on  behalf  of  a  party 
by  oral  deposition  is  said  to  be 
advantageous  to  the  opponent  in  that 
the  testimony  is  the  witness'  own,  the 
demeanor  of  the  witness  can  be 
observed  by  the  opponent  (but 
demeanor  is  not  obser\'ed  by  any 
member  of  the  Board),  and  cross- 


a  period  during  which  it  is  said  that  the 
witness  can  be  coached  in  preparation 
for  cross-examination.  However,  under 
current  practice  a  party  can  elect  to 
deprive  its  opponent  of  these 
advantages  by  electing  to  use  affidavits. 
Deposition  testimony  is  also  said  to  be 
advantageous  to  the  pmrty  offering  the 
testimony,  who  may  find  it  more 
convenient  to  present  the  witness  at  a 
single  deposition  for  direct  and  cross- 
examination  than  to  first  prepare  an 
affidavit  for  direct  testimony  and  later 
produce  the  witness  at  a  deposition  for 
cross-examination  by.an  opponent. 
These  supposed  advantages  are  believed 
to  be  outweighed  by  the  advantages  of 
requiring  that  direct  non-compelled 
testimony  be  in  affidavit  form.  As 
recognized  by  those  who  favor  direct 
testimony  by  affidavit,  there  are  at  least 
two  advantages  to  taking  direct 
testimony  by  affidavit,  i.e.,  (1)  Reducing 
the  cost  of  presenting  a  party's  own 
direct  testimony  and  (2)  avoiding  the 
expense  of  attending  an  opponent's 
depositions  for  direct  testimony.  There 
are  a  numt)er  of  other  advantages  when 
direct  testimony  is  taken  by  affidavit 
rather  than  deposition.  First,  because  an 
opponent  will  have  seen  all  of  the 
party's  direct  testimony  prior  to 
beginning  cross-examination,  the 
opponent  should  be  able  to  carry  out  a 
more  pointed  and  efficient  cross- 
examination,  thereby  avoiding  the  need 
to  recall  a  witness  for  further 
examination  during  the  opponent's 
rebuttal  case,  vPhich  can  be  costly  in 
time  and  expense  to  both  the  party  and 
the  opponent.  Second,  a  party 
presenting  direct  testimony  by  affidavit 
is  less  likely  to  inadvertently,  and 
perhaps  fatally,  omit  an  essential  part  of 
its  proofs  than  when  presenting  direct 
testimony  by  oral  deposition.  Third, 
affidavit  testimony  will  be  advantageous 
to  the  Board  because  affidavit  testimony 
can  be  evaluated  more  expeditiously 
than  can  deposition  transcripts,  which 
frequently  present  the  facts  in  an 
incoherent  manner  and  too  often 
include  a  considerable  amount  of 
disruptive  attorney  colloquy.  Foiuth,  in 
the  case  of  direct  testimony  by  persons 
testif>ing  in  a  foreign  language, 
testimony  by  affidavit  (in  the  English 
language)  should  be  considerably  less 
cumbersome  than  testimony  by  oral 
deposition  through  translators. 

Two  comments  suggested  that  there 
may  be  cases  in  which  both  parties  find 
it  mutually  convenient  to  present  their 
direct  testimony  by  oral  deposition  and 
that  under  these  circumstances  the 
administrative  patent  judge  should  be 
allowed  to  authorize  such  depositions. 
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because  it  would  eliminate  the  above- 
noted  advantages  of  reducing  the 
likelihood  of  omitting  an  essential  part 
of  the  proofs  and  having  the  Board 
consider  direct  testimony  presented  in  a 
more  coherent  form. 

Another  comment  suggested  that 
there  appears  to  be  no  need  why  all 
testimony  abroad  must  be  by  oral 
deposition,  noting,  for  example,  that  a 
third-party  witness  may  be  willing  to 
give  an  affidavit  comprising  the  direct 
testimony,  provided  cross-examination 
will  be  conducted  in  the  witness's  home 
country.  Still  another  comment  asked 
how  the  parties  should  handle  a 
situation  where  a  party's  witness 
residing  in  a  foreign  country,  due  to 
health  or  other  serious  impediment,  is 
unable  to  travel  to  the  United  States  for 
cross-examination,  but  is  willing  to 
testify  in  the  foreign  country,  which 
allows  testimony,  for  example,  only  by 
written  interrogatories.  The  answer  in 
both  situations,  as  well  as  in  other 
unusual  situations  not  provided  for  by 
the  rules,  is  to  file  a  motion  (§  1.635)  for 
permission  to  take  the  testimony  in  a 
manner  other  than  by  deposition.  The 
motion  may  or  may  not  be  granted 
depending  on  the  particular 
circumstances.  In  order  to  make  it  clear 
that  the  administrative  patent  judge  and 
the  Board  have  discretion  in  unusual 
circumstances  to  grant  appropriate 
relief,  §  1.672  is  further  revised  by 
adding  a  new  paragraph  (i)  reading  as 
follows: 

(i)  In  an  unusual  circumstahce  and  upon  a 
showing  that  testimony  cannot  be  taken  in 
accordance  with  the  provisions  of  this 
subpart,  an  administrative  patent  judge  upon 
motion  {§  1.635)  may  authorize  testimony  to 
be  taken  in  another  manner. 

Section  1.672(b),  as  it  was  proposed  to 
be  revised  in  the  Notice  of  Proposed 
Rulemaking,  includes  a  requirement 
that  a  party  presenting  testimony  of  a 
witness  by  affidavit,  within  the  time  set 
by  the  administrative  patent  judge  for 
serving  affidavits,  file  a  copy  of  the 
affidavit.  Since,  for  reasons  discussed 
infra,  §  1.671(e)  is  being  retained  in 
modified  form  rather  than  being 
removed  and  reserved,  as  was  proposed, 
§  1.672(h)  as  adopted,  like  current 
§  1.672(b),  permits  a  party  to  file  a  copy 
of  the  affidavit  or,  if  appropriate,  a 
notice  under  1.671(e).  If  the  affidavit 
relates  to  a  party's  case-in-chief,  it  shall 
be  filed  or  noticed  no  later  than  the  date 
set  by  an  administrative  patent  judge  for 
the  party  to  file  affidavits  for  its  case-in- 
chief.  If  the  affidavit  relates  to  a  party's 
case-in-rebuttal,  it  shall  be  filed  or 
noticed  no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  for  its  case-in-rebuttal. 


A  party  shall  not  be  entitled  to  rely  on 
any  document  referred  to  in  the  affidavit 
unless  a  copy  of  the  document  is  filed 
with  the  affidavit.  A  party  shall  not  be 
entitled  to  rely  on  anything  mentioned 
in  the  affidavit  unless  the  opponent  is 
given  reasonable  access  to  the  thing.  A 
thing  is  something  other  than  a 
document. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  a  new  paragraph 
(c)  is  added  to  §  1.672  stating  that  where 
an  opponent  objects  to  the  admissibility 
of  any  evidence  contained  in  or 
submitted  with  an  affidavit,  the 
opponent  must  file  and  serve  objections 
stating  with  particularly  the  nature  of 
the  objection.  Any  objection  should 
identify  the  specific  Federal  Rule  of 
Evidence  that  renders  the  evidence 
inadmissible  and  shall  explain  why  the 
Rule  applies  to  the  evidence  sought  to 
be  introduced.  No  oppositions  to  the 
objections  are  authorized.  Rather,  the 
party  may  respond  by  filing 
supplemental  evidence  in  the  form  of 
affidavits,  official  records  and  printed 
publications.  Alternatively,  the  party 
may  determine  that  the  objection  is 
without  merit  and  do  nothing.  One 
comment  suggested  that  "supplemental 
affidavits  and  supplemental  official 
records  and  printed  publications"  in  the 
third  sentence  of  §  1.672(c)  as  proposed 
be  changed  to  "one  or  more 
supplemental  affidavits,  official  records 
or  printed  publications."  The  suggestion 
is  being  adopted.  The  same  or  similar 
changes  have  been  made  in  the  third 
sentence  of  §  1.682(c)  and  in  the  third 
sentence  of  §  1.683(b);  in  the  third 
sentence  of  §  1.688(b)  "supplemental 
affidavits"  has  been  changed  to  "one  or 
more  supplemental  affidavits."  Section 
1.672(c)  further  provides  that  any 
objections  to  the  admissibility  of  any 
evidence  contained  in  or  submitted  with 
a  supplemental  affidavit  shall  be  made 
only  by  a  motion  to  suppress  under 
§  1.656(h). 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.672  is  revised 
by  adding  a  new  paragraph  (d)  requiring 
any  cross-examination  of  an  affiant  to  be 
by  deposition  at  a  reasonable  location 
within  "the  United  States,"  which  is 
defined  in  §  1.601(p)  and  35  U.S.C. 
100(c)  to  mean  "the  United  States  of 
America,  its  territories  and 
possessions."  For  purposes  of  the 
interference  rules,  the  term  "territories 
and  possessions"  is  broadly  construed 
to  refer  to  all  territories  and  possessions 
of  the  United  States,  including,  for 
example,  the  Commonwealth  of  Puerto 
Rico. 

An  opponent  who  believes  that  a 
party  is  producing  an  affiant  for  cross- 
examination  in  an  "unreasonable" 


location  may  move  (§  1.635)  for  entry  of 
an  order  by  an  administrative  patent 
judge  to  set  the  location  of  the 
deposition  for  cross-examination. 
Paragraph  (d)  also  requires  that  the 
party  whose  witness  is  to  be  cross- 
examined  give  notice  of  the  deposition 
under  §  1.673(e),  obtain  a  court  reporter 
and  provide  a  translator  if  the  witness 
will  not  testify  in  English.  Although  not 
expressly  set  forth  in  the  rules  as 
amended,  it  should  be  understood  that 
any  party  attending  the  deposition  can 
bring  its  own  translator  or  the  parties 
can  agree  to  share  the  cost  of  a  single 
mutually  agreeable  translator. 

Comments  were  received  against  the 
proposal  that  §  1.672(d)  require  cross- 
examination  of  affiants  to  be  conducted 
by  oral  deposition  "at  a  reasonable 
location  within  the  United  States."  One 
comment  suggested  that  requiring  a 
witness  who  resides  in  a  foreign  country 
to  travel  to  the  United  States  for  cross- 
examination  will  be  extremely 
inconvenient  where  the  witness  is  a  key 
person  for  a  company.  The  comment 
also  suggested  that  the  term  "United 
States"  be  amended  to  additionally 
include  U.S.  embassies  and/or 
consulates  in  foreign  countries,  at  least 
for  purposes  of  conducting  cross- 
examination.  The  suggestion  is  not 
being  adopted.  Given  the  time 
differences  between  the  United  States 
and  Europe  or  the  United  States  and 
Asia,  it  is  highly  likely  that 
administrative  patent  judges  would  not 
be  on  duty  to  rule  on  telephonic 
requests  for  admissibility  of  evidence. 
Furthermore,  a  party  whose  witness  is 
to  testify  on  cross-examination  at  a 
"trial"  (i.e.,  interference  proceeding)  in 
the  United  States  should  produce  the 
witness  for  cross-examination  at  a 
reasonable  location  within  the  United 
States.  Finally,  in  view  of  PTO's  general 
lack  of  experience  regarding  procedures 
for,  and  difficuhies  which  may  arise  in, 
taking  deposition  testimony  in  a  foreign 
country,  PTO  has  decided,  at  least  for 
the  time  being,  to  take  a  conservative 
approach  regarding  taking  testimony  in 
a  foreign  country.  The  approach  will  be 
reevaluated  after  PTO  gains  some 
experience  with  foreign  deposition 
testimony  taken  pursuant  to  §  1.671(h). 

One  comment  suggested  inserting  a 
comma  after  "reporter"  in  the  fifth 
sentence  of  proposed  §  1.672(d),  as  well 
as  in  the  fifth  sentences  of  proposed 
§§  1.682(d),  1.683(c)  and  1.688(c).  The 
suggestion  is  being  adopted. 

The  Notice  of  Proposed  Rulemaking 
proposed  to  redesignate  current 
§  1.672(d)  ("When  a  deposition  is 
authorized  under  this  subpart,  if  the 
parties  agree  in  wTiting,  the  deposition 
may  be  taken  before  any  person 


authorized  to  administer  oaths,  at  any 
place,  upon  any  notice,  and  in  any 
manner,  and  when  so  taken  may  be  used 
like  other  depositions.")  as  §  1.672(f). 
One  comment  questioned  whether 
§  1.672(0  (former  §  1.672(d))  applies  to 
cross-examination  deposition  testimony 
authorized  by  §§  1.672(d),  1.673(a). 
1.682(d).  1.683(c)  and  1.688(c).  Implicit 
in  the  comment  is  a  question  of  whether 
proposed  §  1.672(0  would  authorize  the 
parties,  with  respect  to  deposition 
testimony  that  has  been  authorized  by 
the  rules  or  by  an  administrative  patent 
judge  to  be  taken  in  the  United  States, 
to  agree  to  take  the  deposition  outside 
the  United  States.  For  the  reasons 
discussed  above,  the  parties  may  not 
agree,  absent  the  permission  of  an 
administrative  patent  judge  or  the 
Board,  to  take  a  deposition  outside  the 
United  States.  Accordingly.  §  1.672(0.  as 
amended,  provides  that  depositions 
authorized  to  be  taken  within  the 
United  States  are  to  be  taken  within  the 
United  States:  "When  a  deposition  is 
authorized  to  be  taken  within  the 
United  States  under  this  subpart  and  if 
the  parties  agree  in  writing,  the 
deposition  may  be  taken  in  any  place 
within  the  United  States,  before  any 
person  authorized  to  administer  oaths, 
upon  any  notice,  and  in  any  manner, 
and  when  so  taken  may  be  used  like 
other  depositions." 

Current  §  1.672(e),  which  is  being 
redesignated  as  §  1.672(g),  reads  as 
follows:  "If  the  parties  agree  in  writing, 
the  testimony  of  any  witness  may  be 
submitted  in  the  form  of  an  affidavit 
without  opportunity  for  cross- 
examination.  The  affidavit  shall  be  filed 
in  the  Patent  and  Trademark  Office." 
Although  not  proposed  in  the  Notice  of 
Proposed  Rulemaking,  this  section  is 
revised  to  be  consistent  with  the  other 
amendments  to  §§  1.671-73  so  as  to 
read  as  follows:  "If  the  parties  agree  in 
writing,  the  affidavit  testimony  of  any 
witness  may  be  submitted  without 
opportunity  for  cross-examination." 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  current 
§  1.672(0.  which  concerns  the  filing  of 
agreed  statements  setting  forth  how  a 
particular  witness  would  testify  if  called 
or  the  facts  in  the  case  of  one  or  more 
of  the  parties,  is  redesignated  as 
§  1.672(h). 

In  addition  to  the  proposed 
amendments  discussed  above,  current 
§  1.672(b)  is  revised,  as  proposed  in  the 
"Miscellaneous  Amendments"  part  of 
the  Notice  of  Proposed  Rulemaking,  by 
deleting  the  third  sentence,  which 
specifies  the  type  of  paper  to  be  used  for 
affidavits,  as  superfluous  in  view  of 
§  1.677(a);  and  in  paragraph  (d),  the  fifth 
sentence  ("A  party  electing  to  present 


testimony  of  a  witness  by  deposition 
shall  notice  a  deposition  of  the  witness 
under  §  1.673(a).")  is  removed  as 
superfluous  in  view  of  the  second 
sentence  of  new  §  1.672(d). 

In  §  1.671,  the  Notice  of  Proposed 
Rulemaking  proposed  to  amend 
paragraph  (a)  to  read  as  follows: 
"Evidence  consists  of  testimony  and 
exhibits,  official  records  and 
publications  filed  under  §  1.682, 
testimony  from  another  interference, 
proceeding,  or  action  filed  under 
§  1.683,  and  discovery  relied  upon 
under  §  1.688,  and  the  specification 
(including  claims)  and  drawings  of  any 
application  or  patent:  *   *  *."  One 
comment  suggested  that  "and 
discovery"  be  changed  to  "discovery"  in 
order  to  remove  an  unnecessary  "and." 
The  suggestion  is  being  adopted. 
Another  comment  suggested  inserting 
"and  exhibits"  after  "testimony"  in  the 
phrase  "testimony  from  another 
interference,  proceeding,  or  action 
under  §  1.683."  The  suggestion  is  being 
adopted,  but  with  the  term  "exhibits" 
prefaced  by  "referenced"  to  make  it 
clear  that  it  relates  only  to  exhibits 
referred  to  by  a  witness  in  an  affidavit 
or  during  an  oral  deposition. 
Clarification  is  necessary  because,  as 
noted  in  the  discussion  of  §  1.653(c)(5). 
infra,  the  term  "exhibit"  also  includes 
official  records  and  printed  publications 
relied  on  under  §  1.682,  which  are  not 
referred  to  by  a  witness  in  an  affidavit 
or  during  an  oral  deposition.  For  the 
same  reason,  "referenced"  is  also 
inserted  before  the  first  occurrence  of 
"exhibits"  in  §  1.671(a).  A  similar 
clarifying  amendment  is  also  made  to 
§  1.683(a). 

The  Notice  of  Proposed  Rulemaking 
proposed  to  revise  §  1.671(0  to  state  that 
"(tlhe  significance  of  documentary  and 
other  exhibits  identified  by  a  witness  in 
an  affidavit  or  during  oral  deposition 
shall  be  discussed  with  particularity  by 
the  witness"  (emphasis  added)  in  order 
to  clarify  that  the  requirement  for  the 
significance  of  documentary  and  other 
exhibits  to  be  discussed  with 
particularity  by  a  witness  applies  only 
to  documentary  and  other  exJiibits 
identified  by  a  witness  in  an  affidavit  or 
during  oral  deposition.  One  comment 
indicated  that  proposed  §  1.671(0  fails 
to  recognize  that  a  witness  may  be 
called  merely  to  authenticate  a  piece  of 
evidence,  e.g.,  a  photograph,  which  is  to 
be  discussed  with  particularity  by 
another  witness.  The  comment  is  well 
taken.  Accordingly,  §  1.671(0  is  revised 
to  read  as  follows:  "The  significance  of 
documentary  and  other  exhibits 
identified  by  a  witness  in  an  affidavit  or 
during  oral  deposition  shall  be 
discussed  with  pwrticularity  by  a 


witness."  Thus,  §  1.671(0  does  not 
apply  to  official  records  and  printed 
publications  submitted  into  evidence 
pursuant  to  §  1.682(a). 

The  Notice  of  Proposed  Rulemaking 
proposed  that  §  1.671(g),  which 
currently  requires  a  party  to  file  a 
motion  (§  1.635)  to  obtain  permission 
prior  to  taking  testimony  or  seeking 
documents  or  things  "under  35  U.S.C. 
24."  be  revised  to  require  a  motion 
"prior  to  compelling  testimony  or 
production  of  documents  or  things 
under  35  U.S.C.  24  or  from  a  party." 
One  comment  suggested  that  the 
requirement  to  obtain  permission  from 
an  administrative  patent  judge  before 
noticing  an  employee  of  one's  opponent 
as  a  hostile  witness  is  important. 
Another  comment  took  issue  with  the 
requirement  and  the  statement  in  the 
Notice  of  Proposed  Rulemaking  that  "all 
depositions  for  a  case-in-chief  would 
have  to  be  approved  by  an 
administrative  patent  judge"  (59  FR  at 
50191),  stating: 

I  suppose  that  means  by  motion  with  an 
explanation  of  what  the  deposition  will 
cover.  Such  a  procedure  will  destroy  the 
ability  to  obtain  effective  testimony  from  an 
adverse  witness,  because  of  the  need  to 
reveal  the  strategy.  Particularly  in  a 
derivation  contest,  the  ability  to  obtain 
unrehearsed  testimony  of  the  adverse  party 
will  be  lost,  and  he  (sic:  his  testimony!  may 
be  the  only  corroboration  available. 
Heretofore,  taking  the  deposition  of  one's 
adverse  party  to  obtain  evidence  for  one's 
case-in-chief  has  been  a  matter  of  right  on 
serving  proper  notice.  It  is  essential  that  this 
right  be  preserved.  Obviously,  this  procedure 
should  not  be  used  to  discover  a  senior 
party's  case-in-chief,  and  that  limitation  is 
easily  protected  by  objection  to  any  such 
questions  that  are  not  also  related  to  the 
junior  party's  case-in-chief,  and  then  either 
(a)  calling  the  judge  for  an  immediate  ruling, 
or  (b)  refusing  to  answer  the  question 

Assuming  for  the  sake  of  argument  that 
the  current  interference  rules  permit  a 
party  to  notice  the  deposition  of  an 
opponent's  witness  in  order  to  take 
direct  testimony  of  the  type  described 
above  without  first  obtaining  permission 
from  an  administrative  patent  judge,  the 
interference  rules  do  not  provide  any 
sanction  for  the  failure  of  the  witness  to 
appear  at  a  noticed  deposition. 
Consequently,  even  under  the  current 
rules  the  party  seeking  the  testimony  of 
an  opponent's  witness,  as  a  practical 
matter,  must  obtain  an  order  from  an 
administrative  patent  judge  or  the  Board 
requiring  the  witness  to  appear  so  that 
the  opponent  can  be  sanctioned  under 
f^  1.616  if  the  witness  fails  to  appear. 

One  comment  suggested  that  the 
proposed  new  last  sentence  for 
§  1.671(g)  ("The  testimony  of  the 
witness  shall  be  taken  on  oral 
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deposition.")  be  omitted  as  superfluous 
in  view  of  §  1.672(a)  as  amended.  The 
suggestion  is  being  adopted. 

A  comment  suggested  that  §  1.671(g) 
be  modified  to  expressly  apply  to  an 
entity  or  witness  under  the  opponent's 
control.  The  modiBcation  is  not 
believed  to  be  necessary.  The  term 
•party"  is  defined  in  S  1.601(1)  to 
include  an  inventor's  legal 
representative  or  assignee.  The  term 
"opponent,"  while  not  defined  per  se  in 
the  rules,  is  a  "party"  who  happens  to 
be  a  "second"  party  opponent  of  a 
"first"  party.  Section  1.671(g)  applies 
where  a  witness  is  under  the  ccmtrol  of 
a  party  opponent's  assignee. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  a  new  paragraph 
(h)  is  added  to  §  1.671  providing  that  a 
party  seeking  to  compel  testimony  or 
production  of  documents  or  things  in  a 
foreign  i43untry  must  Tile  a  motion 
(§1.635)  to  obtain  permission  from  an 
administrative  patent  )udge.  The  motion 
must  show  that  the  witness  has  been 
asked  to  testify  in  the  United  States  and 
has  refused  to  do  so  or  that  the 
individual  or  entity  having  possession, 
custody,  or  control  of  the  document  or 
thing  has  refused  to  produce  the 
document  or  thing  in  the  United  States, 
even  though  the  moving  party  has 
offered  to  pay  the  expenses  involved  in 
bringing  the  witness  or  the  document  or 
thing  to  the  United  States.  When 
permission  has  been  obtained  from  the 
administrative  patent  judge,  the  party, 
after  also  complying  with  the 
requirenaents  for  an  oral  conference 
(§  1.673(g)),  and  service  of  documents 
and  a  proffer  of  access  to  things 
(§  1.673(b)),  must  notice  the  deposition 
under!  1.673(a). 

With  respect  to  the  requirements  for 
a  motion  to  compel  testimony  or 
production  of  documents  or  things  in  a 
foreign  country,  one  comment  suggested 
that  the  phrase  "possession,  custody 
and  control"  in  proposed 
§  1.671(hKZKiii)  appears  to  include  a 
typographical  error  and  should  be 
changed  to  read  "possession,  custody  or 
control."  The  suggestion  is  being 
adopted. 

Another  comment  suggested  that  the 
administrative  patent  judge  would 
benefit  from  being  additionally  advised 
of  (1)  the  foreign  country  where  the 
witness,  document  or  thing  is  located, 
(2)  a  summary  of  the  procedures 
proposed  to  be  followed  to  compel  the 
testimony  or  production  of  documents 
or  things  in  the  foreign  country,  and  (3) 
the  time  likely  to  be  required  to 
complete  the  procedures.  In  support,  the 
comment  notes  that  compelling 
testimony  or  production  of  documents 
in  a  foreign  country  can  be  so  time- 


consuming  that  it  may  outweigh  the 
benefit  of  allowing  Xhe  testimony  or 
documents  to  be  obtained,  considering 
their  likely  probative  value  and  other 
relevant  considerations.  The  comn>ent 
continues  that  in  order  to  allow  the 
administrative  patent  judge  to  supervise 
the  progress  of  the  interference  and  to 
allow  establishment  of  an  appropriate 
schedule  for  the  interference,  the  rules 
should  require  the  suggested  procedural 
information.  These  suggestions  are 
being  adopted.  Adoption  of  these 
suggestions,  however,  should  not  be 
construed  as  a  policy  determination  by 
PTO  that  it  intends  to  approve  of,  or 
tolerate,  unwarranted  delays  in 
obtaining  testimony  in  a  foreign 
country.  The  spirit  of  35  U.S.C.  104 
requires  that  evidence  be  obtainable  in 
a  foreign  country  essentially  on  the 
same  ^sis  that  it  is  obtainable  in  the 
United  States.  When  the  laws  and 
procedures  in  a  foreign  country  make  it 
so  time-consuming  to  obtain  evidence 
that  the  evidence  is  essentially  not 
available  in  a  reasonable  maimer,  then 
the  "adverse  inferences"  provision  of 
new  §  1.616(c)  may  be  appropriately 
applied. 

Another  comment  notes  that  proposed 
§  1.671(h)(lKiv)  for  witnesses  and 
§  1.671(h)iz)(iii)  for  documents  and 
things  assume  that  it  will  be  possible  to 
request  the  holder  of  the  evidence  to 
voluntarily  produce  it  and  obtain  a 
definitive  response  to  the  request, 
whereas  it  is  said  that  discovery 
experience  in  foreign  countries  shows 
that  those  possessing  evidence  often 
evade  contact  or,  when  contacted,  evade 
giving  a  definitive  response. 
Accordingly,  the  comment  suggested 
that  these  provisions  be  reworded  as 
follows: 

§1.671(h](lMiv).  Denionstrale  thai  the 
party  has  made  reasonable  efforts  to  secure 
the  agreement  of  the  witness  to  testify  in  the 
United  States  but  has  been  unsuccessful  in 
obtaining  the  agreement,  even  though  the 
party  has  offered  to  pay  the  expenses  of  the 
witness  to  travel  to  and  testify  in  the  United 
States. 

§  1.671(h)(2)(iii).  Demonstrate  that  the 
party  has  made  reasonable  efforts  to  obtain 
the  agreement  of  the  individual  or  entity 
having  possession,  custody,  or  control  of  the 
document  to  produce  the  documeiU  or  thing 
in  the  United  States  but  has  been 
unsuccessful  in  obtaining  that  agreement, 
even  thotigh  the  party  has  offered  K>  pay  the 
expenses  of  producing  the  document  or  thing 
in  the  United  States. 

The  suggestion  is  being  adopted.  The 
expenses  of  a  witness  traveling  to  the 
United  States  means  the  round- trip 
travel  expenses. 

The  Notice  of  Proposed  Rulemaking 
proposed  the  addition  to  §  1.671  of  a 
new  paragraph  (j),  which  is  patterned  on 


paragra;^  (e)  of  §  1.684  (renrtoved  and 
reserved).  Section  1.671{j),  as  it  was 
profjosed,  reads  as  follows: 

(j)  The  weight  to  be  given  testimony  taken 
in  a  foreign  country  will  be  determined  on 
a  class-by-case  basis.  Little,  if  any,  wroi^t 
may  be  given  (o  testtroony  taken  in  a  foreign 
country  unless  the  party  taking  the  testimony 
proves  by  clear  and  convincing  evidence  (1 ) 
that  giving  blse  testimony  in  an  interference 
proceeding  is  punishable  as  perjury  under 
the  laws  of  the  foreign  country  where  the 
testimoay  is  taken  and  (2)  tiiat  the 
punishment  in  a  foreign  country  for  giving 
such  false  testimony  is  similar  to  the 
punishment  for  perjury  committed  in  the 
United  States. 

A  number  of  comments  were  received 

in  response  to  the  proposal.  Two 
comments  questioned  whether  §  1.671(j} 
is  intended  to  apply  to  affidavit 
testimony  as  well  as  deposition 
testimony.  One  ccmiment  suggested  that 
the  rule  be  expressly  limited  to 
deposition  testimony,  since  testimony 
by  affidavit  (including  dedaratitms)  can 
be  taken  in  foreign  countries  under  the 
perjury  provisions  of  26  U.S.C  1746(1), 
and  is  additionally  subject  to  the 
safeguard  of  cross-examination  in  the 
United  States  under  proposed 
§  1.672(d).  For  these  reasons,  and  also 
because  current  §  1.684(e),  on  which 
§  1.671(j)  is  patterned,  applies  only  to 
deposition  testimony  in  a  foreign 
country  in  the  form  of  interrogatories 
answered  under  oath,  the  suggestion  to 
expressly  limit  §  1.671(j)  to  deposition 
testimony  is  being  adopted. 

Two  comments  stat&d  that  the  party 
taking  testimony  in  a  foreign  country 
should  not  have  the  burden  of  proving 
that  the  giving  of  false  testimony  is 
punishable  as  perjury  under  the  law  of 
the  foreign  country,  as  it  may  be 
difficult  or  impossible  to  prove  or  may 
not  even  be  in  dispute,  and  that  the 
burden  is  especially  unfair  where  a 
party  is  being  forced  to  take  testimony 
abroad  by  circumstances  beyond  its 
control.  Both  comments  suggested 
putting  the  burden  instead  on  the 
opponent  to  show  that  the  requirements 
are  not  similar,  such  as  by  moving 
under  §  1,635  to  accord  the  testimony 
little  weight  or  moving  under  §  1.656(h) 
to  suppress  the  testimony  altogether. 
Section  1.671(j),  as  proposed  in  the 
Notice  of  Proposed  Rulemaking,  does 
not  alter  who  has  the  burden  of  proof 
with  respect  to  testimony  in  a  foreign 
country;  the  burden  remains  on  the 
party  offering  the  testimony,  just  as 
under  current  §  1.684(e). 

Another  comment  questioned 
whether  the  first  sentence  of  the  rule  as 
it  was  proposed,  because  it  states  that 
the  weight  of  testimony  "will  be 
determined  on  a  case-by-case  basis," 
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might  be  construed  as  allowing  the 
effect  to  be  given  testimony  in  a 
particular  foreign  country  in  a  given 
interference  to  be  decided  without 
regard  to  the  effect  given  in  prior 
interferences  to  testimony  given  in  that 
country.  The  comment  slated  that  the 
rule  as  proposed  might  be  contrary  to 
the  goals  of  equal  treatment  of  similarly 
situated  parties  and  predictability  of 
outcome,  which  would  best  be  served 
by  a  system  in  which  the  Board 
publishes  decisions  making  findings  as 
to  the  adequacy  of  testimonial 
procedures  in  particular  foreign 
countries  and  then  follows  those 
decisions  in  subsequent  cases,  and 
suggested  changing  "on  a  case-by-case 
basis"  to  read  "in  view  of  all  the 
circumstances,  including  the  laws  of  the 
foreign  country  governing  the 
testimony."  The  suggestion  is  being 
adopted. 

Another  comment  suggested  that  the 
"clear  and  convincing  evidence" 
standard  in  the  second  sentence  of 
proposed  §  1.671(j)  inappropriately 
implies  that  the  determination  of 
content  of  the  law  of  a  foreign  country 
is  a  question  of  fact.  PTO  intends  to 
treat  the  determination  of  the  content  of 
the  law  of  a  foreign  country  as  a 
question  of  fact.  Accordingly,  the 
language  "as  a  matter  of  fact"  is  inserted 
in  §  1.671(j).  The  same  comment  further 
indicates  that  the  proposed  second 
sentence  is  troublesome  because  it  (1) 
Requires  a  showing  that  giving  false 
testimony  is  punishable  as  "perjury" 
under  the  laws  of  the  foreign  country 
rather  than  under  some  other  name,  (2) 
does  not  on  its  face  allow  the  foreign 
offense  to  be  applicable  only  when  false 
testimony  is  given  with  the  appropriate 
intent,  and  (3)  requires  that  the  foreign 
punishment  be  "similar  to"  United 
States  punishment,  when  comparable  or 
greater  punishment  would  seem  to  serve 
the  purpose  of  the  proposed  rule.  The 
comment  suggested  that  the  foregoing 
problems  can  be  avoided  by  replacing 
the  proposed  second  sentence  with  the 
following  sentence: 

Little,  if  any,  weight  may  be  gi%'en  to  oral 
testimony  given  in  a  foreign  countr>'  unless 
it  is  demonstrated  (1)  that  the  giving  of  false 
testimony  in  the  interference  proceeding 
would  be  punishable  under  the  laws  of  the 
foreign  countr>'  where  the  testimony  was 
takrn  under  circumstances  similar  to  those 
defined  as  perjury  under  the  laws  of  the 
United  States  and  (2)  that  the  punishment  in 
the  foreign  country  for  giving  such  false 
testimony  is  comparable  to  or  greater  than 
the  punishment  for  perjury  committed  under 
thi!  laws  of  tJie  United  States. 

The  comment  additionally  suggested 
adding  a  third  sentence  patterned  on  the 
second  and  third  sentences  of  Fed.  R. 


Civ.  P.  44.1  and  reading  as  follows: 
"Such  a  demonstration  may  be  made  by 
any  relevant  material  or  source, 
including  testimony,  whether  or  not 
admissible  under  this  subpart."  To 
address  the  comments,  which  are 
believed  to  be  well  taken,  the  proposed 
second  sentence  is  replaced  with  the 
following  two  sentences: 

Little,  if  any,  weight  may  be  given  to 
deposition  testimony  taken  in  a  foreign 
country  unless  the  party  taking  the  testimony 
proves  by  clear  and  convincing  evidence,  as 
a  matter  of  fact,  that  knowingly  giving  false 
testimony  in  that  country  in  connection  with 
an  interference  proceeding  in  the  United 
States  Patent  and  Trademark  Office  is 
punishable  under  the  laws  of  that  country 
and  that  the  punishment  in  that  countr>-  for 
such  false  testimony  is  comparable  to  or 
greater  than  the  punishment  for  perjury 
committed  in  the  United  States.  The 
administrative  patent  judge  and  the  Board,  in 
determining  foreign  law,  may  consider  any 
relevant  material  or  source,  including 
testimony,  whether  or  not  submitted  by  a 
party  or  admissible  under  the  Federal  Rules 
of  Evidence. 

The  finally  adopted  language  is  also 
responsive  to  another  comment 
requesting  clarification  of  the  term 
"similar"  in  order  to  assist  practitioners, 
and  possibly  foreign  governments  in 
promulgating  laws  in  harmony  with  35 
U.S.C.  104  and  §1.671. 

In  addition  to  the  above  amendments, 
§  1.671(a),  which  identifies  the  various 
types  of  testimony,  is  revised  as 
proposed  in  the  "Miscellaneous 
Amendments"  part  of  the  Notice  of 
Proposed  Rulemaking,  by  changing 
"evidence  from  another  interference, 
proceeding,  or  action  filed  under 
§  1.683"  to  "testimony  from  another 
interference,  proceeding,  or  action  filed 
under  §  1.683"  in  order  to  be  consistent 
with  the  terminology  of  §  1.683. 
Sections  1.671  (c)(6)  and  (c)(7)  are 
revised  by  changing  "by  oral  deposition 
or  affidavit"  to  "by  affidavit  or  oral 
deposition." 

Section  1.673  is  also  amended  as 
proposed  in  the  "Miscellaneous 
Amendments"  part  of  the  Notice  of 
Proposed  Rulemaking.  Specifically, 
§  1.673(b)  is  revised  by  (1)  changing  the 
time  for  service  of  evidence  to  be  relied 
on  at  an  oral  disposition  from  "at  least 
three  days"  prior  to  the  conference 
required  by  §  1.673(g)  when  service  is 
by  hand  or  by  Express  Mail  to  "at  least 
three  working  days"  prior  to  the 
conference,  (2)  changing  the  time  for 
ser\'ice  by  any  other  means  from  10  days 
to  14  days  prior  to  the  conference  and 
(3)  removing  the  quotation  marks 
around  "Express  Mail." 

The  second  sentence  of  §  1.673(d)  is 
removed,  as  proposed  in  the  Notice  of 
Proposed  Rulemaking,  as  unnecessary. 


because  all  depositions  for  a  case-in- 
chief  require  approval  by  an 
administrative  patent  judge. 

Section  1.673(e)  is  revised,  as 
proposed,  by  changing  "party  electing  to 
present  testimony  by  affidavit"  to  "party 
who  has  presented  testimony  by 
affidavit." 

One  comment  suggested  amending 
§  1.673(g)  to  state  that  a  party,  prior  to 
serving  a  notice  of  deposition  and  after 
complying  with  paragraph  (b)  of  §  1.673, 
shall  contact  the  administrative  patent 
judge,  who  shall  then  have  an  oral 
conference  with  the  party  and  all 
opponents.  The  suggestion,  which  is 
outside  the  scope  of  the  present 
rulemaking,  is  not  being  adopted.  In  any 
event,  it  is  expected  that  in  most  cases 
the  parties  will  be  able  to  agree  on  a 
time  and  place  for  depositions  without 
the  need  for  participation  by  an 
administrative  patent  judge. 

Concerning  the  first  sentence  of 
§  1.673(a),  one  comment  suggested 
deleting  the  term  "single"  from  "single 
notice  of  deposition"  on  the  ground  that 
the  current  language  might  be  construed 
to  mean  that  a  party  must  file  only  a 
single  notice  of  deposition  listing  all 
depositions.  The  same  suggestion  was 
offered  with  respect  to  paragraph  (e)  of 
§  1.673.  The  suggestion,  which  is 
outside  the  scope  of  the  present 
rulemaking,  is  not  being  adopted. 

The  Notice  of  Proposed  Rulemaking 
proposed  to  amend  §  1.616  by  adding  a 
new  paragraph  (c),  patterned  after  35 
U.S.C.  104(b),  stating  that  to  the  extent 
that  any  information  under  the  control 
of  an  individual  or  entity  located  in  a 
NAFTA  country  or  a  WTO  member 
country  concerning  knowledge,  use,  or 
other  activity  relevant  to  proving  or 
disproving  a  dote  of  invention  has  been 
ordered  to  be  produced  by  an 
administrative  patent  judge  or  the  Board 
(§  1.671(h)),  but  is  not  produced  for  use 
in  the  interference  to  the  same  extent  as 
such  information  could  be  made 
available  in  the  United  States,  the 
administrative  patent  judge  or  the  Board 
shall  draw  such  adverse  inferences  as 
may  be  appropriate  under  the 
circumstances,  or  take  such  other  action 
permitted  by  statute,  rule,  or  regulation, 
in  favor  of  the  party  that  requested  the  . 
information  in  the  interference.  Section 
1.616(c)  further  provides  that  this  "other 
action"  may  include  the  imposition  of 
appropriate  sanctions  under  §  1.616(a). 

One  comment  questioned  whether  the 
failure  of  an  individual  or  entity  located 
in  a  NAFTA  country  or  a  WTO  member 
country  to  provide  the  information 
requested  by  a  party  can  result  in  the 
imposition  of  sanctions  against  an 
opponent  from  that  country  even  though 
the  opponent  is  not  at  fault.  The  answer 
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is  yes.  One  purpose  of  35  U.S.C.  104  is 
to  ensure  that  evidence  for  interferences 
is  available  in  foreign  countries  in 
essentially  the  same  manner  that  it  is 
available  in  the  United  States.  If  the 
evidence  is  not  available,  then  the 
appropriate  inference  provisions  of  35 
use.  104  shall  be  applied  by  PTO. 

After  the  Notice  of  Proposed 
Rulemaking  was  published,  it  became 
apparent  that  the  term  "ordered"  in  the 
phrase  "to  the  extent  that  any 
information  under  the  control  of  an 
individual  or  entity  located  in  a  NAFTA 
( ountry  or  a  WTO  member  country 
*   •   *  has  been  ordered  to  be  produced 
by  an  miniinistrative  patent  judge  or  the 
Board  ■  ii.ay  not  be  appropriate.  Neither 
an  administrative  patent  judge  nor  the 
Board  can  order  testimony  or 
production  of  documents  and  things  in 
a  foreign  country  from  a  witness  who, 
or  an  entity  that,  is  neither  a  party  nor 
under  the  control  of  a  party.  Instead,  an 
administrative  patent  judge  or  the  Board 
can  only  authorize  a  party  to  seek  to 
compel  testimony  or  production  in  a 
toreign  country  from  a  witness  or  entity 
not  under  the  control  of  a  party. 
Accordingly,  §  1.616(c)  as  adopted  reads 
instead  as  follows: 

((.)  T(i  tlie  t'xtnnt  thdf  an  administrative 
patent  iudgp  nr  tho  Btwrd  has  aiittiorized  a 
|Mrty  tn  comiwi  the  taking  of  testimony  of  the 
pniiiiK  lion  (if  ciocuments  or  things  from  an 
individual  or  entity  located  in  a  NAFT.A 
( ountry  or  a  WTO  memtief  country 
( onceming  knowledge,  use.  or  other  activity 
ri'levaot  to  to  proving  or  disproving  a  date  of 
invention  (§  1.671(h)),  but  the  testimony, 
ilncunit-nts  or  things  have  not  tieen  produced 
fiir  use  in  tho  intcrferenre  to  the  samn  extent 
;)>  sutli  information  rould  be  made  available 
111  the  I'nitfd  States,  the  administrative 
]>.itent  judge  or  the  Board  shall  draw  such 
iidverse  inferences  as  may  be  appropriate 
under  the  (;irc-umstan<a*s.  or  taiie  such  other 
.If  lion  permitted  tw  statute,  rule,  or 
ri'nulation.  in  favor  of  the  party  that 
rrqufsfi'd  the  information  in  the  interfennire. 
iiK  luding  imposition  of  appropriate 
^iinctions  under  paragraph  (a)  of  this  section. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.647,  which 
(  iirrently  requires  a  party  who  relies  on 
a  non-English  language  do<:uinenl  to 
provide  an  English- language  translation 
and  an  affidavit  attesting  to  its  accuracy, 
is  revised  to  extend  these  requirements 
tu  any  non-English  language  documents 
that  a  party  is  required  to  produce  via 
discovery.  One  comment  expressed  the 
com;ern  that  the  proposed  amendment 
might  impose  an  umiecessary  financial 
hurden  on  a  non-U. S.  party  by  requiring 
translations  of  compelled  docimients 
that  are  wry  long  and  have  little  or  no 
relevance.  Tl>e  concern  is  believed  to  be 
misplaced.  First,  discovery  in 
interferences,  like  discovery  under  the 


Federal  Rules  of  Qvil  Procedure,  is 
limited  to  evidence  that  is  relevant. 
Second,  as  to  relevant  evidence,  the 
scope  of  discovery  under  the 
interference  rules  is  considerably 
narrower  than  the  discovery  available 
under  the  Federal  Rules  of  Civil 
Procedure.  Another  comment  stated  that 
the  general  practice  is  that  a  party 
proffering  a  document  is  responsible  for 
the  cost  of  translation.  The  comment 
nevertheless  suggested  that  in  the  case 
of  documents  offered  to  be  produced 
during  discovery,  including  cross- 
examination  discovery  pursuant  to 
§  1.687(b).  the  documents  be  produced 
in  the  foreign  language,  with  the 
recipient  then  indicating  which 
documents  it  wishes  to  have  translated 
and  costs  to  be  borne  equally  by  the 
parties.  The  suggestion  is  not  being 
adopted.  In  implementing  practice 
under  35  U.S.C.  104,  as  amended,  it  is 
PTO's  initial  view  that  a  correct  policy 
is  the  one  which  the  commentator  says 
is  the  "general  practice."  Whether  a 
different  policy  might  be  appropriate  at 
some  future  time  is  something  that  will 
be  tested  with  experience. 

II.  Compensatory  Attorney  Fees  and 
Expenses 

Section  1.616,  in  addition  to  the 
amendments  discussed  above,  also  is 
revised  by  redesignating  current 
paragraphs  (a)  through  (e)  as  paragraphs 
(aid)  through  (a)(4)  and  (a)(6)  and 
adding  new  paragraphs  (a)(5)  and  (b). 

Section  1.616(a)(5),  as  amended, 
authorizes  the  award  of  compensatory 
(as  opposed  to  punitive)  expenses  and/ 
or  compensatory  attorney  fees  as  a 
sanction  for  failing  to  comply  with  the 
rules  or  an  order.  This  sanction  shall 
apply  only  to  conduct  occurring  in  an 
interference  on  or  after  the  effective  date 
of  §  1.616  as  amended.  It  is  believed  that 
there  may  be  occasions  when  an  award 
of  compensatory  expenses  and/or 
compen.satory  attorney  fees  yvould  be 
more  commensurate  in  scope  with  the 
infraction  tl\an  the  sanctions  that  are 
currently  authorized. 

There  are  administrative  decisions 
which  seemingly  hold  that  the  tribunals 
of  PTO  do  not  have  authority  to  award 
expenses  and  attorney  fees.  See,  e.g., 
Dmcnll  v.  Cebalo,  5  USPQ2d  1477, 
1481  (Bd.  Pat.  Int.  1982)  (the  rules  do 
not  provide  us  with  the  jurisdiction  to 
award  expenses  and  we  know  of  no 
authority  which  does),  affd  in  part, 
revd  in  part,  731  F.2d  878,  221  USPQ 
745  (Fed.  Cir.  1984);  Clevengerv. 
Martin.  1  USPQ2d  1793. 1797  (Bd.  Pat. 
App.  &  Int.  1986)  (we  do  not  have 
authority  under  the  rules  to  award 
attornevs  fees);  MocMillan  Bloedel,  Ltd. 
V.  ArrowM Corp..  203  USPQ 952.  953 


(TTAB  1979)  (the  TTAB  is  without 
authority  to  award  expenses  and 
attorney's  fees);  Fisons,  Ltd.  v. 
Capability  Brown,  Ltd..  209  USPQ  167. 
171  (TTAB  1980)  (request  for  attorney's 
fees  denied  because  good  cause  not 
shown  and  the  TTAB  has  no  authority 
to  grant  such  requests);  Jonergin  Co.  v. 
fonergin  Vermont.  Inc.,  222  USPQ  337. 
340-41  (Comm'r  Pat.  1983)  (TTAB  did 
not  err  in  refusing  to  award  reasonable 
expenses  and  attorney's  fees  under  37 
CFR  2.116(a).  2.120  and  Fed.  R.  Civ.  P. 
37(a)(4));  y4n/ieuser-Busc/i,  Inc.  v.  Major 
Mud  a  Chemical  Co.,  221  USPQ  1191 
1195  n.9  (TTAB  1984)  (request  for  costs 
and  attorneys  fees  was  denied,  inter 
alia,  on  the  ground  that  the  TTAB  had 
no  authority  to  award  such  fees  and 
costs);  Luehrmann  v.  .^wilc  Kopy  Corp., 
2  USPQ2d  1303.  1305  n.4  (TTAB  1987) 
(the  TTAB  has  no  authority  to  grant 
monetary  relief):  Fort  Howard  Paper  Co. 
V.  G.V.  Gambina,  Inc.,  4  USPQ2d  1552, 
1554  (TTAB  1987)  (the  TTAB  has  no 
authority  to  order  costs  or  attorney's 
fees);  Paolo's  Associates  Ltd. 
Partnership  v.  Bodo.  21  USPQ2d  1899, 
1904  n.3  (Comm'r  Pat.  1990)  (the  TTAB 
was  correct  in  holding  that  37  CFR 
2.127(f)  denies  the  TTAB  authority  to 
either  award  attorney's  fees  or  co!rts  to 
any  party  in  a  cancellation  and 
opposition  proceeding);  Nahiscn 
Brands.  Inc.  v.  KeeblerCo..  28  USPQ2d 
1237,  1238  (TTAB  1993)  (the  TTAB 
held,  inter  alia,  that  it  did  not  have 
authority  to  award  fees  under  37  CFR 

2.127(f)). 

None  of  the  decisions  mentioned 
above  provide  any  reasoned  analysis  or 
rationale  to  explain  why  the 
Commissioner  lacks  authority  to 
promulgate  a  rule  which  would 
authorize  imposition  of  monetary 
sanctions  in  appropriate  cases.  In  view 
of  the  existence  of  the  decisions, 
however,  it  is  believed  that  a  discu.ssion 
of  the  Commissioner's  authority  to 
promulgate  a  rule  authorizing  the  Board 
to  award  compensatory  monetary 
sanctions  is  appropriate. 

The  Commissioner  has  been  delegated 
the  authority  by  the  Congress  to 
"establish  regulations,  not  inconsistent 
with  law,  for  the  conduct  of  proceedings 
in  the  Patent  and  Trademark  Office."  35 
U.S.C.  6(a). 

The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  upheld  the  authority  of 
the  Commissioner  to  issue  regulations 
imposing  sanctions  in  interference 
cases.  In  Gemtsen  v.  Shiroi,  979  F.2d 
1524,  24  USPQ2d  1912  (Fed.  Cir.  1992) 
the  Federal  Circuit  noted  that  37  CFR 
1.616  was  a  permissible  exercise  of  the 
Commissioner's  authority  under  35 
U.S.C.  6(a)  and  complied  with  the 
limitation  on  sanctions  of  the 


administrative  Procedure  Act.  The 
court  stated  (979  F.2d  at  1527  n.3,  24 
USPQ2d  at  1915  n.3): 

35  U.S.C  §6(a)  (1988)  permits  the 
(>)mmissioner  of  Patents  and  Trademarks  ti) 
"establish  regulations,  not  inconsistent  with 
law.  for  the  conduct  of  proceedings  in  the 
Patent  and  Trademark  Office."  Congress  thus 
delegated  plenary  authority  over  PTO 
practice,  including  interference  proceedings, 
to  the  Commissioner.  On  its  face,  37  CTR 
§  1.616  represents  a  permissible  exercise  of 
that  authority.  Since  the  decision  to  impose 
a  sanction  *   •   *  was  authorized  by  law,  it 
comports  with  the  Administrative  Procedure 
Act,  5  U.S.C.  §  558(b)  (1988). 

In  Gemtsen.  the  Federal  Qrcuit  held 
that  the  particular  rule  violation  was 
.sanctionable,  but  that  the  specific 
sanction  chosen  by  the  Board  was  too 
.severe.  Accordingly,  the  sanction  was 
vacated  and  the  case  was  remanded  to 
the  Board  for  imposition  of  a  more 
appropriate  sanction. 

In  Abrutvn  v,  Ciovanniello,  15  F.3d 
1048,  1050.  29  USPQ2d  1615,  1617 
(Fed.  Cir.  1994).  the  Federal  Circuit 
again  upheld  the  authority  of  the  Board 
or  an  administrative  patent  judge  to 
impase  sanctions,  including  imposition 
of  the  most  severe  sanction,  granting 
judgment  against  one  of  the  parties: 

The  Board  or  EIC  |Examiner-in-Chief.  now 
administrative  patent  judge]  may  impose  an 
appropriate  sanction,  including  granting 
judgment  in  an  interference,  against  a  party 
who  fails  to  comply  with  the  rules  governing 
interferences,  including  filing  deadlines.  37 
CFR  §1.616  (1993). 

Gemtsen  and  Abrutyn  judicially 
establish  that  the  Commissioner  has 
authority  under  35  U.S.C.  6(a)  to 
promulgate  regulations  which  impose  a 
spectrum  of  sanctions,  including 
imposition  of  the  ultimate  sanction  of 
judgment  or  dismissal. 

As  a  general  matter,  agencies  are 
given  broad  authority  in  the  selection  of 
an  appropriate  sanction.  The  choice  of 
sanction  within  agency  statutory  limits 
will  be  upheld  unless  it  constitutes  an 
abuse  of  discretion.  Butz  v.  Glover 
Livestock  Comm'n  Co..  411  U.S.  182 
(1973);  Lawrence  v.  Commodity  Futures 
Trading  Comm'n,  759  F.2d  767.  774  (9th 
Cir.  1985).  Current  §  1.616  authorizes  an 
administrative  patent  judge  or  the  Board 
to  impose  a  spectnmi  of  sanctions.  The 
sanctions  range  from  holding  certain 
facts  established  for  purposes  of  the 
interference  (37  CFR  §  1.616  (a)j  to 
granting  judgment  against  the  party  who 
violated  a  i^ulation  or  an  order  (37 
CFR  §  1.616(e)).  As  indicated  above,  the 
Federal  Circuit  has  upheld  the 
Commissioner's  authority  to  promulgate 
§  1.616  and  impose  the  specified 
sanctions  [Genitsen.  979  F.2d  at  1527 
n.3,  24  USPQ2d  at  1915  n.3).  including 


granting  judgment  against  a  party 
(Abrutyn,  15  F.3d  at  1050.  29  USFQZd 
at  1617).  )iidgment  and  dismissal  are  the 
most  severe  forms  of  sanction.  See 
National  Hockey  League  v.  Metropolitan 
Hockey  Club.  427  U.S.  639.  643  (1976); 
Poulis  V.  State  Farm  Fire  and  Casualty 
Co..  747  F.2d  863.  867  (3d  Cir.  1984);' 
Cine  Forty-Second  St.  Theatre  Corp  v. 
Allied  Artists  Pictures  Corp..  6Q2  F.2d 
1062. 1066  (2d  Cir.  1979).  Consistent 
with  these  cases,  the  Federal  Circuit  has 
held  that  a  holding  by  the  Board  that  a 
party  is  not  entitled  to  a  patent  directed 
to  certain  claims  is  an  extreme  sanction. 
Genitsen,  979  F.2d  at  1532  n.l2,  24 
USPQ2d  at  1919  n.l2. 

The  imposition  of  monetary  sanctions 
is  manifestly  a  lesser  sanction  than 
judgment  or  dismissal.  Indeed, 
reimbursement  of  expenses  incurred  as 
a  result  of  inappropriate  action  by  the 
opposing  party  has  been  held  to  be  a 
mild  form  of  sanction.  Cine  Forty- 
Second  St..  602  F.2d  at  1066.  More 
stringent  sanctions  include  orders 
striking  out  portions  of  a  pleading, 
orders  prohibiting  the  introduction  of 
evidence  on  a  particular  point,  and 
orders  deeming  a  disputed  issue 
determined  adversely  to  the  position  of 
a  disobedient  party.  Id. 

Since  the  imposition  of  a  monetary 
sanction  is  a  lesser  sanction  than 
judgment  against  a  party,  the  inclusion 
of  an  "appropriate"  monetary  sanction 
in  §  1.616,  as  adopted,  is  not  outside  the 
Commissioner's  rulemaking  authority 
and  would  not  be  inconsistent  with  the 
sanctions  already  present  in  §  1.616. 

Whether  a  monetary  sanction  is 
appropriate  depends  on  the  purpose  of 
the  sanction.  Civil  sanctions  may  be 
categorized  as  penal  and  remedial.  One 
is  not  to  be  subjected  by  an  agency  to 
a  penal  sanction  unless  the  words  of  the 
statute  plainly  authorize  imposition  of  a 
penal  sanction.  Commissioner  v.  Acker. 
361  U.S.  87,  91  (1959).  Thus,  a  statute 
must  plainly  authorize  an  agency's 
power  to  impose  penalties.  Pender 
Peanut  Corp.  v.  United  States.  20  Civil 
Court  447,  453-55  (1990).  Agencies 
have  no  inherent  authority,  based  solely 
on  their  enabling  statute,  to  impose 
penal  sanctions.  That  authority  must  be 
expressly  given  in  the  statute.  Pender 
Peanut  Corp..  20  CI.  Q.  at  453-55 
(1990);  Gold  Kist,  Inc.  v.  Department  of 
Agriculture,  741  F.  2d  344.  348  (11th 
Cir.  1984);  Koch.  Administrative  Law 
and  Practice  §  6.81  (1985).  A  penal 
sanction  has  been  defined  as  one  which 
inflicts  a  punishment.  United  States  v. 
Frame,  885  F.2d  1119. 1142  (3d  Cir. 
1989). 

On  the  other  hand,  an  explicit  grant 
of  power  from  Congress  need  not 
underpin  each  exercise  of  agency 


authority.  See  Zola  v.  Interstate 
Commerce  Commission.  889  F.2d  508, 
516  (3d  Cir.  1989),  citing  Amoskeag  Co. 
V.  Interstate  Commerce  Commission. 
590  F.2d  388,  392  {1st  Cir.  1979).  Where 
the  enabling  statute  authorizes  the 
agency  to  make  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  an  act — the 
regulation  will  be  sustained  so  long  as 
it  is  reasonably  related  to  the  purpose  of 
the  act.  Mourning  v.  Family  Publications 
Service,  Inc..  411  U.S.  356,  369  (1973). 
Under  its  enabling  legislation,  an  agency 
has  inherent  power  to  impose 
administrative  sanctions  that  are  not 
"penalties"  as  long  as  the  sanctions  are 
reasonably  related  to  the  purpose  of  the 
enabUng  statute.  Gold  Kist.  741  F.2d  at 
348.  Accordingly,  in  evaluating  whether 
the  imposition  of  a  sanction  is  within  an 
agency's  inherent  powers,  it  is  necessar\' 
to  determine  whether  the  sanction  is 
remedial  or  punitive.  Frame,  885  F.2d  at 
1142.  Remedial  sanctions  may  be  within 
the  agency's  inherent  powers  if 
reasonably  related  to  the  purpose  of 
enabling  legislation.  A  remedial 
sanction  is  one  whose  purpose  is  not  to 
stigmatize  or  punish  UTongdoers. 
Frame.  885  F.2d  at  1143. 

Thus,  in  the  absence  of  express 
statutor\'  authority,  the  Commissioners 
authority  to  impose  monetary  sanctions 
is  limited  to  sanctions  which  are 
remedial  in  nature  rather  than  punitive. 
In  addition,  the  sanctions  must  be 
rea.sonably  relate4to  the  purpose  of 
enabling  statute  under  which  PTO 
operates.  Under  these  guidelines,  the 
Commissioner  would  appear  to  be 
without  authority  to  issue  a  regulation 
which  permits  a  penal  sanction  to  be 
imposed  against  a  f)arty  or  an  attorney 
for  violation  of  a  rule  or  order.  Fines 
payable  to  Government,  including  PTO. 
are  manifestly  intended  to  puni.sh 
wrongdoing  and  are  thus  punitive  in 
nature.  As.sessment  to  redress  an  injury 
to  the  public  is  in  the  nature  of  a 
penalty.  Republic  Steel  Corp.  v. 
National  Labor  Relations  Board.  31 1 
U.S.  7, 12-13  (1940).  On  the  other  hand, 
the  imposition  of  costs  or  expenses, 
including  attorneys'  fees,  incurred  by  an 
opposing  party  due  to  the  violation  of  a 
rule  or  order,  may  properly-be 
considered  remedial.  Impasing  costs  or 
attorneys'  fees  serves  to  defray  the 
expenses  actually  incurred  by  the 
opposing  party  for  the  violation  of  a  rule 
or  order  by  an  opponent.  See  Poulis.  747 
F.2d  at  869  (non-dilatory  party  will  not 
have  to  bear  the  brunt  of  the  attorney's 
delay).  Monetary  sanctions  would 
enhance  the  Board's  ability  to  protect 
the  integrity  of  its  proceedings.  See 
Zola.  889  F.2d  at  516  (ICC  justified  in 
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imposing  monetary  .sanctions  in  acting 
to  protect  the  integrity  of  its 
lurisdiction).  Monetary  sanctions  would 
also  allow  the  Board  to  maintain  control 
of  its  docket  to  maximize  the  use  of 
limited  resources.  See  Griffin  6-  Dickson 
V.  United  States.  16  CI.  Ct.  347,  351 
{1989}  (case  management 
responsibilities  require  broad  inherent 
authority  to  impose  (non-penall 
sanctions).  Imposition  of  monetary 
sanctions  is  the  onl^  sanction  both  mild 
enough  and  flexible  enough  to  use  in 
day-to-day  enfon;ement  of  orderly  and 
expeditious  litigation.  Eash  v.  Biggins 
Trucking.  Inc..  757  F.2d  557.  567.  (3d 
Cir.  1985)  (in  banc).  Thus,  monetary 
sanctions  are  reasonably  related  to  the 
Commissioner's  plenary  authority  to 
promulgate  regulations  for  the  conduct 
of  proceedings,  including  interference 
proceedings  in  PTO. 

Section  1.616(b),  as  proposed  to  be 
amended,  would  have  authorized  the 
imposition  of  a  sanction,  including  a 
sanction  in  the  form  of  compensatory 
expenses  and/or  attorney  fees,  against  a 
party  for  taking  or  maintaining  a 
frivolous  position.  A  number  of 
comments  were  received  opposing  the 
authorization  of  sanctions  for  taking  or 
maintaining  frivolous  positions 
(§  1.616(b)).  Several  comments 
suggested  that  the  question  of  what  is 
"frivolous"  is  inherently  highly 
subjective  and  will  therefore  be 
frequently  raised,  substantially 
increasing  costs  and  delaying  decisions 
on  more  substantive  issues.  PTO 
believes,  however,  consistent  with  other 
comments  received  during  the  comment 
period,  that  inasmuch  as  a  groundless 
motion  for  sanctions  would  it.self  be 
grounds  for  sanctioning  the  movant  for 
taking  or  maintaining  a  frivolous 
positions,  it  is  expected  that  motions  for 
sanctions  will  only  be  filed  in  clear 
cases.  One  comment  suggested  that 
§  1.61B(b)  be  reworded  to  parallel  Rule 
1 1  of  the  Federal  Rules  of  Civil 
Procedure  so  that  sanctions  would  only 
be  imposed  upon  motion  by  an 
opponent,  subject  to  a  twenfv-one  day 
"safe  harbor"  withdrawal  provision,  and 
would  explicitly  apply  only  to  frivolous 
positions  taken  in  writing.  Another 
comment,  while  supportive  of  the 
proposed  amendment  on  the  ground 
that  it  should  reduce  the  number  of 
frivolous  papers,  cautioned  against 
treating  as  frivolous  "that  which  is 
simply  born  of  ignorance."  The 
suggestion  to  have  §  1.616(b)  authorize 
sanctions  imposed  only  on  motion  by  a 
party  is  not  being  adopted.  There  may 
be  situations  in  which  the  Board 
believes  it  would  be  appropriate  to 
award  compensatory  fees  or  expenses 


even  in  the  absence  of  a  motion  by  a 
party.  The  suggestion  that  Fed.  R.  Civ. 
P.  11  permits  sanctions  only  upon 
motion  is  believed  to  be  incorrect;  for 
example,  Fed.  R.  Civ.  P.  11(c)(1)(b) 
authorizes  sanctions  on  the  court's 
initiative.  The  suggestion  to  use  the 
"safe  harbor"  approach  of  Fed.  R.  Civ. 
P.  11(c)(1)(A),  which  provides  that  a 
motion  for  sanctions  shall  be  served  but 
not  filed  unless,  within  21  days  after 
service  of  the  motion,  the  challenged 
position  is  not  withdrawn  or 
appropriately  corrected,  is  not  being 
adopted.  The  administrative  patent 
judge  and  the  Board  should  know  the 
reason  why  a  party  has  withdrawn  or 
corrected  a  position.  Nevertheless,  in 
order  to  make  it  clear  that  sanctions  will 
not  be  imposed  for  mistakenly  taking  an 
erroneous  position  that  is  withdrawn  or 
corrected  as  soon  as  the  error  becomes 
apparent,  the  proposed  phrase  "for 
taking  or  maintaining  a  frivolous 
position"  in  changed  to  "for  taking  and 
maintaining  a  frivolous  position." 

The  suggestion  that  §  1.616(b) 
sanctions  be  limited  to  frivolous 
positions  taken  in  writing  is  based  on 
the  Advisory  Committee  Note  on  the 
1993  amendments  to  Fed.  R.  Civ.  P.  11. 
The  Note  states  in  pertinent  part:  "The 
rule  applies  only  to  assertions  contained 
in  papers  filed  with  or  submitted  to  the 
court.  It  does  not  cover  matters  arising 
for  the  first  time  during  oral 
presentations  to  the  court,  when  counsel 
may  make  statements  that  would  not 
have  been  made  if  there  had  been  made 
if  there  had  been  more  time  for  study 
and  reflection."  For  the  reason  given  in 
the  Advisory  Committee  Note,  the 
suggestion  is  being  adopted. 
Accordingly.  §  1.616(b)  as  adopted  is 
limited  to  a  frivolous  position  taken  and 
maintained  in  papers  filed  in  the 
interference  and  shall  apply  only  to 
frivolous  positions  taken  and 
maintained  after  the  effective  date  of 
§  1.616  as  amended. 

Other  comments  questioned  how  the 
Board  intends  to  handle  proof  of 
amounts  of  compensatory  expenses  and/ 
or  attorney  fees  and  expressed  the  hope 
that  attorney  fee  awards  will  not  be  de 
facto  discriminatory  as  between  highly 
paid  outside  counsel  and  in-house 
counsel  without  fees  or  billing  records. 
The  matter  of  how  to  prove  amounts  of 
compensatory  expenses  and/or  attorney 
fees  will  be  handled  on  a  case-by-case 
basis. 

Another  comment  suggested  that  an 
administrative  patent  judge  or  the  Board 
be  required  to  issue  an  order  to  show 
cause  prior  to  imposing  a  sanction, 
since  a  party  may  be  able  to  explain 
why  a  sanction  should  not  be  imposed. 
The  suggestion  is  presumably  based  on 


Fed.  R.  Civ.  P.  11(c)(1)(B)  and  directed 
to  cases  in  which  an  administrative 
patent  judge  or  the  Board  on  its  own 
initiative  determines  that  a  sanction  is 
appropriate.  The  suggestion  is  being 
adopted  and  implemented  in  a  new 
paragraph.  §  1.616(d).  In  addition, 
paragraph  (d)  expressly  provides  that  a 
party  may  file  a  motion  (§  1.635) 
requesting  the  imposition  of  sanctions, 
the  drawing  of  adverse  inferences  or 
other  action  under  paragraph  (a),  (b)  or 
(c)  of  §1.616. 

III.  Certificates  of  Prior  Consultation 

Section  1.637(b)  currently  requires 
that  a  miscellaneous  motion  under 
§  1.635  contain  a  certificate  stating  that 
the  moving  party  has  conferred  with  all 
opponents  in  a  good  faith  effort  to 
resolve  by  agreement  the  issues  raised 
by  the  motion  and  indicating  whether 
any  other  party  plans  to  oppose  the 
motion.  In  the  Notice  of  Proposed 
Rulemaking,  it  was  proposed  to  amend 
paragraph  (b)  to  extend  the  requirement 
for  such  a  certificate  to  preliminary 
motions  filed  under  §  1.633  and  other 
motions  filed  under  §  1.634.  It  also  was 
proposed  to  require  the  certificate  to 
indicate  that  the  reasons  and  facts  in 
support  of  the  motion  were  discussed 
with  each  opponent  and,  if  an  opponent 
has  indicated  that  it  will  oppose  the 
motion,  to  identify  the  issues  and/or 
facts  believed  to  be  in  dispute. 

The  rationale  offered  in  the  Notice  of 
Proposed  Rulemaking  for  the 
amendment  was  an  expectation  that 
consultation  would  result  in  a  reduction 
in  the  number  of  issues  raised  by 
motions  under  §§1.633-34.  as  well  as  a 
reduction  in  the  number  of  motions 
filed  under  those  rules.  All  but  one  of 
many  comments  received  in  response  to 
the  proposal  urged  that  the  proposed 
rule  not  be  adopted.  In  support,  it  was 
said  that  the  proposed  rule  would 
unnecessarily  increase  the  time  and 
costs  required  to  file  motions  under 
§§1.633-34.  particularly  preliminary 
motions.  PTO.  upon  reflection,  agrees 
with  the  comments.  Accordingly,  the 
proposal  to  extend  the  consultation 
requirement  of  §  1.637(b)  to  §§  1.633-34 
motions  is  withdrawn.  The  withdrawal 
of  the  proposed  rule,  however,  should 
not  be  interpreted  as  precluding  an 
administrative  patent  judge  from 
holding  a  conference  call  prior  to  the 
date  preliminary  motions  are  due  for  the 
purpose  of  discussing  which 
preliminary  motions  the  parties  plan  to 
file  or  from  entering  an  order  requiring 
prior  consultation  as  to  a  particular 
motion. 

Several  comments,  citing  experience 
with  the  consultation  requirement  for 
§1.635  motions,  suggested  that 


§  1.637(bJ  be  dropped  ahogether,  or  be 
limited  at  most  to  motions  requesting 
extensions  of  time.  The  suggestion  is  not 
being  adopted.  However,  there  are 
circumstances  where  it  may  be 
appropriate  to  suspend  the  requirements 
of  §  1.637(b).  An  example  is  a  muhi- 
party  interference  where  one  party  may 
need  to  consuh  with  a  large  number  of 
opponents.  Another  example  is  a 
motion  filed  after  a  hearing  before  an 
admini.strative  patent  judge,  where 
filing  of  the  motion  was  authorized  at 
the  hearing.  Accordingly,  while  the 
suggestion  to  delete  the  requirement  for 
con.sultation  altogether  is  not  being 
adopted,  the  language  "Unless 
otherwise  ordered  by  an  administrative 
patent  judge  or  the  Board"  is  added  at 
the  beginning.of  the  first  sentence  of 
§  1.637(b). 

Several  comments  were  received 
which  were  also  critical  of  the  proposal 
to  amend  §  1.637(b).  even  if  applied 
only  to  §  1.635  motions,  to  require  that 
the  certificate  "indicate  that  the  reasons 
and  facts  in  support  of  the  motion  were 
discussed  with  each  opponent  and,  if  an 
opponent  has  indicated  that  it  will 
oppose  the  motion,  identify  the  issues 
and/or  facts  believed  to  be  in  dispute." 
One  comment  suggested  that  the 
proposal  is  unworkably  vague  with 
respect  to:  (1)  the  form  of  the 
information  a  party  must  provide  to  the 
opponent  (e.g.,  a  draft  motion,  an 
outline  of  the  motion,  a  verbal  statement 
of  the  motion,  the  evidence  in  support 
of  the  motion);  (2)  what  form  the 
opponent  must  use  to  provide  its 
rea.sons  for  opposing  (i.e..  written  or 
oral):  and  (3)  whether  the  moving  party 
can  change  the  arguments  in  the  motion 
in  response  to  the  reasons  given  by  the 
opposing  party  without  the  need  for 
another  consultation.  Other  comments 
noted  that  an  opponent  may  not  have 
Sufficient  time  before  the  due  dale  for 
motions  in  which  to  take  a  rea.soned 
position  on  the  motion.  Another 
comment  obsen-ed  that  it  is  ven.- 
difficult  for  the  movant  to  identify  the 
issues  or  facts  believed  to  be  in  dispute, 
unless  it  is  a  very  cursor)-  exeri;ise. 
Aci:ording  to  the  comment,  the  party 
cannot  know  what  the  opponent  is 
really  thinking,  and  suggested  instead 
that  there  be  an  in-person  conference 
involving  the  parties  and  the 
administrative  patent  judge  in  order  to 
discuss  all  intended  (or  filed)  motions. 
The  comments  are  believed  to  be  well 
taken  and  the  proposal  in  the  Notice  of 
Proposed  Rulemaking  to  amend 
§  1.637(b)  to  require  that  the  motion,  "if 
an  opponent  has  indicated  that  it  will 
oppose  the  motion,  identify  the  issues 


and/or  facts  believed  to  be  in  dispute" 
is  withdrawn. 

IV.  Service  of  a  "Developing  Record" 

In  addition  to  the  amendments  to 
§  1.672  discussed  above  under  the 
heading  "Amendments  responsive  to 
adoption  of  PubUc  Laws  103-182  and 
103-465."  §§  1.672,  1.682,  1.683  and 
1.688  are  amended,  as  proposed  (with  a 
few  minor  modifications  discussed 
infra),  to  require  each  party  to  serve  on 
each  opponent  a  "developing  record" 
that  will  evolve  into  the  record  rw^uired 
to  be  filed  under  §  1.653. 

As  noted  above,  the  Notice  of 
Proposed  RulemoJiing  proposed  to 
amend  paragraph  (b)  of  §1.672  to 
provide  that  a  party  presenting 
testimony  of  a  witne.ss  by  affidavit  shall, 
no  later  than  the  time  set  by  the 
administrative  patent  judge  for  serving 
affidavits,  file  (and  serve)  the  affidavit, 
whether  it  is  a  new  affidavit  or  an 
affidavit  previously  filed  by  that  party 
during  ex  parte  prosecution  of  an 
application  or  under  §  1.608  or  1.639(b). 
Furthermore,  in  view  of  the  proposed 
amendment  to  §  1.672(b),  it  was  also 
proposed  to  remove  and  reserve,  as 
superfluous,  §  1.671(e),  which  requires  a 
party  to  give  notice  of  intent  to  rely  on 
an  affidavit  filed  by  that  party  during  ex 
parte  prosecution  of  an  application  or 
an  affidavit  under  §  1.608  or  1.639(b). 
An  oral  comment  suggested  that 
§  1.671(e)  notice  practice  be  retained 
with  respect  to  §  1.639(b)  affidavits,  so 
that  a  party  does  not  have  'lO  refile  (and 
re-serve)  a  previously  submitted 
§  1.639(b)  alTidavit  on  which  it  intends 
to  rely  at  final  hearing.  The  comjnent 
further  suggested  that  for  I'rie  same 
reason  §  1.671(e)  notice  practice  should 
be  extended  to  patents  and  printed 
publications  filed  and  .serxed  pursuant 
to  §  1.6.19(b).  The  sugijeslif  ns  are  being 
adopted.  Stction  1.671(e)  thus  revised 
reads  as  follows:- 

(<■)  A  party  may  not  rely  on  an  affidavit 
(including  any  e<hibits).  patimt  or  printed 
publication  previously  subniittod  by  thf 
psrty  under  §  1.6J9(b)  unloss  a  copy  of  the 
affidavit,  patent  or  printed  publicatioa  iias 
been  ser\nd  and  a  written  notice  is  CW:d  piiur 
to  the  close  of  the  party's  relevant  testimony 
period  stating  that  the  party  intends  to  n^Iy 
on  the  affidavit,  patent  or  printed 
publication.  When  proper  notice  is  giwn 
under  this  paragraph,  the  affidavit,  patent  or 
printed  publication  shall  be  deemed  as  filed 
under  §  1.640{b).  1.64()te)(3).  1.672(b)  or 
1  fi82(a].  as  appropriate. 

Furthermore,  in  order  to  ensure  that  the 
evidence  submitted  under  §  1.639(b) 
includes  sequential  numbering  of  the 
type  required  of  other  evidence  filed 
linder  §  1.672(b).  §  1.639(b)  is  revised  to 
require  the  use  or . sequential  numbering. 


which,  for  the  reasons  discussed  infra. 
is  required  to  be  used  only  to  the  extent 
possible. 

As  explained  supra,  in  view  of  the 
retention  of  §  1.671(e)  in  amended  form. 
§  1.672(b),  as  adopted,  permits  a  party  to 
file  an  affidavit  or,  if  appropriate,  a 
notice  under  §  1.671(e). 

Sections  1.682. 1.683  and  1.688  are 
revised,  substantially  as  proposed,  to 
parallel  the  amendments  to  §  1.672. 
Section  1.682(a)  as  proposed  to  be 
amended  provides  that  a  party  may 
introduce  into  evidence,  if  otherwise 
admissible,  an  official  record  or  printed 
publication  not  identified  in  an  affidavit 
or  on  the  record  during  on  oral 
deposition  of  a  witness,  by  filing  (and 
serving)  a  copy  of  the  official  record  or 
publication  no  later  than  the  time  set  for 
filing  affidavits  under  §  1.672(b). 
thereby  eliminating  the  current 
requirement  for  filing  a  notice  of  intent 
to  rely  on  the  official  record  or  printed 
publication.  In  view  of  the  retention  of 
§  1.671(e)  in  amended  form  to  permit  a 
party  to  file  a  notice  of  intent  to  rely  on 
patents  and  publications  previously 
filed  by  the  party  under  §  1  639(b), 
§  1.682(a),  as  adopted,  permits  a  party  to 
file  a  copy  of  an  official  record  or 
printed  publication  or.  if  appropriate,  a 
notice  under  §  1.671(e).  Section  1.683(a) 
is  amended,  as  proposed,  to  provide  that 
a  party  may  introduce  into  evidence,  if 
otherwise  admissible,  testimony  by 
affidavit  or  oral  deposition  from  another 
interference,  proceeding,  or  action 
involving  the  same  parties  by  filing  (and 
serving)  a  copy  of  the  affidavit  or  a  copy 
of  the  deposition  transcript  no  later  than 
the  time  set  for  filing  affidavits  under 
§  1.672(b),  thereby  eliminating  the 
current  requirement  for  a  party  for  filiny 
a  motion  under  §  1.635  for  leave  to  rely 
on  such  testimony.  Section  l.B88(a)  is 
amended,  as  proposed,  to  provide  that, 
if  otherwise  admissible,  a  party  may 
introduce  into  evidence  an  answer  to  a 
written  request  for  an  admission  or  an 
answer  to  a  written  interrogatorv- 
obtained  by  di.scovery  under  §  1.687  by 
filing  a  copy  of  the  request  for 
admission  or  tl'.e  written  interrogatory 
and  the  answer  no  later  than  the  time 
set  for  filing  affidavits  under  §  1.672(b). 
Thus,  all  evidence  filod  under  §§1.672. 
1.682. 1.683  and  1.688  that  relates  to  a 
party's  case-in-chief  should  be  filed 
(and  served)  or  noticed  under  §  1.671(e) 
no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  serve  affidavits  under  §  1.672(b)  for 
its  case-in-rhief  and  all  evidence  under 
those  .sections  that  relates  to  the  party's 
rebuttal  should  be  filed  (and  served)  or 
noticed  under  §  1.671(e)  no  later  than 
the  date  set  for  ilie  party  to  sei"ve 
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affidavits  under  §  1.672(b)  for  its  case- 
in-rebuttal. 

The  Notice  of  Proposed  Rulemaking 
proposed  that  the  pages  of  all  affidavits 
and  deposition  transcripts  that  a  party 
enters  into  evidence  pursuant  to 
§§  1.672,  1.682. 1.683  and  1.688  shall 
include  sequential  page  numbers,  which 
shall  also  serve  as  the  record  page 
numbers  for  the  affidavits  and 
deposition  transcripts  in  the  party's 
record  when  it  is  filed  under  §  1.653. 
Likewise,  the  Notice  of  Proposed 
Rulemaking  proposed  that  exhibits 
identified  in  the  affidavits  and 
deposition  transcripts  and  any  official 
records  and  printed  publications  served 
under  §  1.682(a)  shall  be  given 
sequential  numbers,  which  shall  serve 
Js  the  exhibit  numbers  when  the 
exhibits  are  filed  under  §  1.653(i)  with 
the  party's  record.  The  major  benefit  of 
sequential  page  numbering  is  that  a 
particular  page  of  an  affidavit  or  exhibit 
will  be  referred  to  in  a  consistent 
manner  throughout  the  record.  Thus, 
when  an  affiant  is  subject  to  cross- 
examination  about  the  affiant's  affidavit 
or  another  person's  affidavit,  the  record 
will  be  clear  as  to  the  material  which  is 
the  subject  of  the  cross-examination. 
Correlation  of  pages  of  affidavits  and/or 
exhibits  will  no  longer  be  necessary. 

Regarding  the  sequential  numbering 
of  affidavits,  one  comment  noted  that: 

While  this  might  be  of  some  minor 
convenience  to  the  PTO,  it  is  inconvenient 
for  the  public,  and  may  be  difficult  to  be 
accomplished  in  practice.  Due  to  severe  PTO 
time  constraints  in  preparing  affidavits,  it  is 
usually  essential  to  amend,  add  to,  rewrite 
and  execute  declarations  and  affidavits  in 
parallel.  Often,  the  declarants  are  in  different 
physical  locations.  Modern  offices  do  not 
have  the  old  fashioned  manual  impact 
typewriters  that  would  be  required  to 
superpose  new  page  numbers  on  executed 
documents.  Declarations  are  already  clearly 
identifiable,  by  the  name  of  the  declarant  and 
the  page  of  his  or  her  declaration.  *   *   * 

The  comment  apparently  assumes, 
incorrectly,  that  the  required  sequential 
numbers  are  to  be  used  in  lieu  of  the 
usual  page  numbers  that  appear  in 
affidavits  and  deposition  transcripts. 
The  sequential  numbers  are  in  addition 
to  the  usual  page  numbers  and  are 
typically  added  to  the  pages  by  a 
sequential  numbering  device  (e.g..  a 
"Bates"  stamp). 

Since  a  party  may  decide  not  to  rely 
at  final  hearing  on  a  previously  filed 
§  1.639(b)  affidavit  (including  any 
exhibits),  or  on  patents  and  printed 
publications  that  it  previously  filed 
under  §  1.639(b)  in  connection  with  a 
motion,  there  may  be  gaps  in  the 
sequential  numbers  of  the  affidavit 
pages  and  exhibits  that  are  relied  on  at 


final  hearing.  Compare,  e.g..  Federal 
Circuit  Rule  30(c)(2)  with  respect  to 
pages  omitted  from  an  appendix. 
Furthermore,  due  to  circumstances 
beyond  the  party's  control  it  may  not  be 
possible  to  submit  the  §  1.639(b) 
affidavits  and  accompanying  exhibits 
into  evidence  in  the  proper  order. 
Finally,  the  exhibits  referred  to  in 
testimony  under  §  1.683  from  another 
proceeding  will  obviously  already  have 
the  exhibit  numbers  assigned  to  them  in 
that  proceeding.  When  possible,  those 
planning  to  use  exhibits  and  testimony 
from  a  previous  interference  may  wish 
to  avoid  using  an  exhibit  number  used 
in  the  previous  interference,  thereby 
minimizing  the  possibility  of  confusion 
which  can  exist  when  two  exhibits  in 
the  same  record  have  the  same  exhibit 
number.  For  these  reasons,  the  proposal 
to  amend  §  1.672  to  require  that 
testimony  pages  and  exhibits  "shall  be 
given  sequential  numbers"  is  changed  to 
a  requirement  that  testimony  and 
exhibits  "shall  be  given  sequential 
numbers  to  the  extent  possible."  This 
change  also  applies  to  evidence 
submitted  under  §§  1.682.  1.683  and 
1.688  as  amended,  which  state  that  the 
pages  of  affidavits  and  deposition 
transcripts  served  under  those 
paragraphs  and  any  new  exhibits  served 
therewith  shall  be  assigned  sequential 
numbers  by  the  party  in  the  manner  set 
forth  in  §  1.672(b).  In  order  to  take  into 
account  that  there  may  be  gaps  in  page 
numbers  in  the  record  and  in  the  exhibit 
numbers.  §  1.653(d)  is  revised  to  state 
that  the  pages  of  the  record  shall  be 
consecutively  numbered  "to  the  extent 
possible."  Sections  1.677  (a)  and  (b)  are 
revised  in  a  similar  manner.  That  is. 
paragraph  (a)  is  revised  to  limit  its 
requirement  for  consecutive  page 
numbering,  which  the  rule  currently 
applies  to  "the  entire  record  of  each 
party,"  to  the  pages  of  each  transcript. 
Paragraph  (b)  is  revised  to  require  that 
exhibits  be  numbered  consecutively  "to 
the  extent  possible." 

Section  1.672(a)  affidavits  and 
§  1.683(a)  testimony  shall  be 
accompanied  by  an  index  giving  the 
name  of  each  witness  and  the  number 
of  the  page  where  the  testimony  of  each 
witness  begins.  The  exhibits  shall  be 
accompanied  by  an  index  briefly 
describing  the  nature  of  each  exhibit 
and  giving  the  number  of  the  page  of 
affidavit  or  §  1.683(a)  testimony  where 
each  exhibit  identified  in  an  affidavit  or 
during  an  oral  deposition  is  first 
identified  and  offered  into  evidence. 

An  opponent  who  objects  to  the 
admissibility  of  any  evidence  filed 
under  §§  1.672(b),  1.682(b),  1.683(a)  and 
1.688(a)  must  file  objections  under 
§§  1.672(c).  1.682(c).  1.683(b)  and 


1.688(b)  no  later  than  the  date  set  by  the 
administrative  patent  judge  for  filing 
objections  to  affidavits  under  §  1.672(c). 
An  opponent  who  fails  to  challenge  the 
admissibility  of  the  evidence  on  a 
ground  that  could  have  been  raised  in 
a  timely  objection  under  §§  1.672(c), 
1.682(c),  1.683(b)  or  1.688(b)  will  not  be 
permitted  to  move  under  §  1.656(h)  to 
suppress  the  evidence  on  that  ground.  If 
an  opponent  timely  files  an  objection  to 
evidence  filed  under  §§  1.672(b), 
1.682(b),  1.683(a)  or  1.688(a).  the  party 
may  respond  by  filing  one  or  more 
supplemental  affidavits  and.  in  the  case 
of  objections  to  evidence  filed  under 
§§  1.672(b).  1.682(b)  and  1.683(a),  may 
also  file  supplemental  official  records  or 
printed  publications.  No  objection  to  the 
admissibility  of  supplemental  evidence 
shall  be  made  except  as  provided  by 
§  1.656(h).  A  party  submitting  evidence 
in  response  to  an  objection  is  aware  of 
the  objection  and  should  take  whatever 
steps  are  necessary  in  presenting 
supplemental  evidence  to  overcome  the 
objection.  Whether  the  steps  were 
sufficient  is  determined  at  final  hearing 
on  the  basis  of  a  motion  to  suppress  the 
evidence  under  §  1.656(h). 

The  pages  of  the  supplemental 
affidavits  shall  be  sequentially 
numbered  beginning  with  the  number 
following  the  last  page  number  of  the 
testimony  served  under  §§  1.672(b). 
1.683(a)  and  1.688(a).  if  possible. 
Likewise,  any  additional  exhibits 
identified  in  the  supplemental  affidavits 
and  any  supplemental  official  records 
and  printed  publications  shall  be  given 
sequential  numbers  beginning  with  the 
number  following  the  last  number  of  the 
previously  identified  exhibits,  if 
possible.  After  the  time  expires  for  filing 
objections  and  supplemental  affidavits, 
or  earlier  when  appropriate,  the 
administrative  patent  judge  shall  set  a 
time  within  which  any  opponent  may 
file  a  request  to  cross-examine  an  affiant 
on  oral  deposition. 

If  any  opponent  requests  cross- 
examination  of  an  affiant,  the  party  shall 
notice  a  deposition  at  a  reasonable 
location  within  the  United  States  under 
§  1.673(e)  for  the  purpose  of  cross- 
examination.  Ordinarily,  the  parties 
should  be  able  to  agree  on  a 
"reasonable"  place  within  the  United 
States.  Whether  a  place  is  a  reasonable 
place  depends  on  the  circumstances. 
Generally  a  reasonable  place  within  the 
United  States  would  be  the  place  where 
a  witness  resides  or  the  office  of  one  of 
the  counsel  of  record  in  the  interference. 
In  assessing  the  reasonableness  of  a 
place,  the  convenience  of  both  parties 
should  be  considered.  For  example,  in 
a  two-party  interference  if  an  affiant 
normally  resides  in  Ohio  and  counsel 
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are  located  respectively  in  Illinois  and 
New  York,  noticing  a  deposition  for 
Arizona  may  not  be  reasonable.  In  the 
event  agreement  cannot  be  reached,  a 
place  will  be  set  by  the  administrative 
patent  judge  for  taking  the  deposition. 

Any  redirect  and  recross  shall  take 
place  at  the  deposition. 

Within  45  days  of  the  close  of  the 
period  for  taking  cross-examination 
(§  1.678  is  revised  to  change  the  time  for 
filing  certified  transcripts  from  45  days 
to  one  month),  the  party  shall  serve  (but 
not  file)  a  copy  of  each  deposition 
transcript  on  each  opponent  together 
with  copies  of  any  additional 
documentary  exhibits  identified  by  a 
witness  during  a  deposition.  The  pages 
of  the  transcripts  served  under  this 
paragraph  and  the  accompanying 
exhibits  shall  be  sequentially  numbered 
in  the  manner  discussed  above.  The 
deposition  transcripts  shall  be 
accompanied  by  an  index  of  the  names 
of  the  witnesses,  giving  the  number  of 
the  page  where  cross-examination, 
redirect  and  recross  of  each  witness 
begins,  and  an  index  of  exhibits  of  the 
type  specified  in  §  1.672(b).  At  this 
point  in  time,  the  opponent  will  have 
been  served  with  all  of  the  testimony 
that  will  appear  in  the  party's  record 
(with  the  same  page  numbers)  as  well  as 
all  of  the  documentary  exhibits  that  will 
accompany  the  record  (with  the  same 
exhibit  numbers). 

In  the  first  sentence  of  §  1.688(a),  the 
comma  proposed  to  be  inserted  after 
"evidence"  is  inserted  instead  after 
"admissible." 

V.  Miscellaneous  Amendments 

Although  not  proposed  in  the  Notice 
of  Proposed  Rulemaking,  the  authority 
citation  for  37  CFR  part  1  is  revised  by 
changing  it  from  "35  U.S.C.  6"  to  "35 
U.S.C.  6and23." 

Throughout  the  rules,  the  term 
"examiner-in-chief  is  replaced  by 
"administrative  patent  judge"  to  reflect 
the  change  in  the  title  of  the  members 
of  the  Board.  See  Commissioner's  Notice 
of  October  15, 1993.  "New  Title  for 
Examiners-in-Chief."  1156  Off.  Gaz.  Pat. 
Office  332  (Nov.  9.  1993).  One  comment 
correctly  noted  that  the  Notice  of 
Proposed  Rulemaking  failed  to  apply 
the  change  to  §  1.610(b).  The  omission 
has  been  corrected.  Another  comment, 
citing  possible  confusion  over  the 
meaning  of  the  term  "administrative . 
patent  judge."  suggested  adding  one  of 
the  following  provisions  to  §  1.601  to 
define  "administrative  patent  judge"  in 
either  of  the  following  ways: 

An  administrative  patent  judge  is  a 
member  of  the  Board  of  Patent  Appeals  and 
Interferences,  or 


An  administrative  patent  judge  is  an 
examiner-in-chief  (35  U.S.C.  7)  or  the 
Commissioner,  the  Deputy  Commissioner  or, 
an  Assistant  Commissioner  when  acting  as  a 
member  of  the  Board  of  Patent  Appeals  and 
Interferences. 

Neither  suggestion  is  being  adopted. 
The  members  of  the  Board  of  Patent 
Appeals  and  Interferences  are  the 
Commissioner  [Assistant  Secretary  and 
Commissioner  of  Patents  and 
Trademarks),  the  Deputy  Commissioner 
[Deputy  Assistant  Secretary  and  Deputy 
Commissioner  of  Patents  and 
Trademarks]  and  the  Assistant 
Commissioners  (the  Assistant 
Commissioner  for  Patents  and  the 
Assistant  Commissioner  for 
Trademarks],  and  the  examiners-in- 
chief,  now  administrative  patent  judges, 
including  the  Chief  Administrative 
Patent  Judge  and  the  Vice-Chief 
Administrative  Patent  Judge.  35  U.S.C. 
7(a).  While  the  rules  talk  in  terms  of 
administrative  patent  judge,  it  must  be 
recognized  that  any  member  of  the 
Board,  including  a  Commissioner- 
member,  may  take  action  in  an 
interference  which  can  be  taken  by  an 
administrative  patent  judge. 

Section  1.11(e)  is  revised  to  allow 
access  to  the  file  of  an  interference 
involving  a  reissue  application  once  the 
interference  has  terminated  or  an  award 
of  priority  or  judgment  has  been  entered 
as  to  all  counts.  Although  it  was 
intended  that  the  public  have  access  to 
any  interference  that  involves  a  case 
which  is  open  to  the  public,  and 
§  1.11(b)  provides  that  a  reissue 
application  is  open  to  the  public, 
interferences  involving  reissue 
applications  were  inadvertently  not 
included  in  current  §  1.11(e). 

Section  1.192(a),  which  specifies  the 
contents  of  the  brief  of  an  appellant  for 
final  hearing  in  an  ex  parte  appeal,  is 
revised  to  state  that  arguments  or 
authorities  not  included  in  the  brief  will 
be  refused  consideration  by  the  Board 
unless  good  cause  is  shown.  The  rule 
previously  stated  that  such  arguments 
and  authorities  may  be  refused 
consideration  by  the  Board,  without 
specifying  how  the  Board  decides 
whether  or  not  it  should  be  considered. 
One  comment  suggested  that  the 
amendment,  if  adopted,  would  make 
PTO  less  "user  friendly"  and  would 
increase  the  burden  of  mere 
technicalities  on  applicants.  It  is 
believed  that  the  comment 
misapprehends  the  nature  of  the 
proposed  change,  inasmuch  as  the 
change  would  merely  codify  the  "good 
cause"  standard  that  is  currently 
applied  by  the  Board  in  determining 
whether  a  new  argument  or  authority 
will  be  considered. 


Section  1.192(c)  is  revised  in  several 
respects.  A  first  amendment  simplifies 
the  language  used  in  the  rule  to  refer  to 
a  brief  filed  by  an  applicant  who  is  not 
represented  by  a  registered  practitioner. 
A  second  amendment  removes  from 
paragraph  (c)  the  requirement  that  such 
a  brief  be  in  substantial  compliance 
with  the  requirements  of  paragraphs  (c) 
(1).  (2),  (6)  and  (7).  Experience  has 
shown  that  it  is  better  to  evaluate  pro  se 
briefs  on  a  case-by-case  basis.  Section 
1.192(c)  is  also  revised  to  redesignate 
current  paragraphs  (c)(1)  through  (c)(7) 
as  paragraphs  (c)(3)  through  (c)(9).  and 
to  add  new  paragraphs  (c)(1)  and  (c)(2). 
The  added  paragraphs  (c)(1)  and  (c)(2) 
require  an  appellant  who  has  filed  an 
appeal  to  the  Board  to  identify  the  real 
party  in  interest  and  any  related  appeals 
and  interferences.  It  is  necessary  to 
know  the  identity  of  the  real  party  in 
interest  so  that  members  of  the  Board 
can  comply  with  applicable  ethics 
regulations  associated  with  working  on 
matters  in  which  the  member  has  an 
interest.  The  requirements  to  identify 
related  appeals  and  interferences  is 
derived  in  part  from  Federal  Circuit 
Rule  47.5  and  will  minimize  the  chance 
that  the  Board  will  enter  inconsistent 
decisions  in  related  cases. 

One  comment  suggested  that  the  term 
"real  party  in  interest"  be  replaced  by 
"owner"  in  order  to  avoid  confusion 
with  the  term  "party  in  interest  of 
record,"  which  appears  in  PTO's  Notice 
of  Allowance  and  Issue  Fee  Due  (PTO- 
850).  The  suggestion  is  not  being 
adopted,  since  it  appears  unlikely  that 
any  confusion  will  occur. 

A  comment  on  behalf  of  a  large  U.S. 
corporation  having  extensive  overseas 
operations  noted  that  the  proposed 
requirement  to  identify'  the  real  party  in 
interest  will  impose  a  substantial 
burden  in  appeals  to  the  Board  where 
the  real  party  in  interest  is  a  corporation 
with  international  operations  and  many 
diverse  and  frequently  changing 
affiliates.  The  comment  was 
accompanied  by  a  copy  of  a  "Certificate 
of  Interest"  previously  filed  by  the 
corporation  in  an  appeal  to  the  Federal 
Circuit,  which  named  some  three 
hundred  subsidiaries  and  affiliates  in 
which  the  corporation  had  an 
owTiership  interest  of  five  percent  or 
more.  According  to  the  comment,  if 
ownership  interests  of  less  than  five 
percent  had  been  included,  the  list 
would  have  been  about  twice  as  long. 
The  cominent  explained  that  because 
the  corporation's  business  interests 
worldwide  are  frequently  changing,  the 
list  would  require  updating  for  each  and 
every  appeal  brief,  and  questioned 
whether  this  burden  is  justified.  Upon 
consideration  of  the  comment,  it  is 
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believed,  at  this  particular  time,  that  the 
proposed  rule  would  be  burdensome  on 
the  public.  Whether  in  the  hiture  more 
information  might  be  required  to  the 
nature  of  a  real  party  in  interest  is  a 
matter  which  can  await  experience 
under  a  rule  which  requires 
identification  only  of  the  real  party  in 
interest.  Accordingly,  the  suggestion  is 
being  adopted  to  the  extent  of  requiring 
appellants  to  the  Board  to  identify  only 
the  real  party  in  interest.  In  this  respect, 
§  1.192(c)(1)  will  parallel  an  equivalent 
requirement  for  briefs  in  inter  partes 
cases.  See  §  1.656(b)(l){ii),  as  amended. 

One  comment  suggested  revising 
proposed  §  l.t92(c)(9),  which  calls  for 
an  appendix  including  the  claims  on 
appeal,  to  include  a  statement  that  the 
rule  sets  forth  the  minimum 
requirements  for  a  brief.  According  to 
the  comment,  the  statement  would  make 
it  clear  that  §  1.192  does  not  prohibit 
inclusion  of  other  materials  which  an 
appellant  may  consider  necessary  or 
desirable,  a  point  which  the  comment 
noted  is  explained  in  the  Manual  of 
Patent  Examining  Procedure  §  1206,  at 
1200-6.  The  suggestion  is  not  being 
adopted,  since  it  is  believed  to  be 
apparent  from  the  rule  that  the 
requirements  set  forth  therein  are  the 
minimum  requirements. 

Section  1.192  as  proposed  to  be 
amended  in  the  Notice  of  Proposed 
Rulemaking  includes  an  amendment  to 
current  paragraph  (a)(5)  ("Grouping  of 
claims"),  proposed  to  be  redesignated  as 
paragraph  (a)i7),  that  inadvertently  was 
not  discussed  in  the  commentary  in  the 
Notice  of  Proposed  Rulemaking. 
SpeciPically,  it  was  proposed  to  amend 
that  paragraph  to  state  that  for  each 
ground  of  rejection  which  an  appellant 
contests  and  which  applies  to  more  than 
one  claim,  the  rejected  claims  shall 
stand  or  fall  together  with  the  broadest 
claim,  and  that  only  the  broadest  claim 
would  be  considered  by  the  Board  of 
Patent  Appeals  and  Interferences  unless 
a  statement  is  included  that  the  rejected 
claims  do  not  stand  or  fall  together  and. 
in  the  argument  under  paragraph  (c)(8), 
appellant  presents  reasons  as  to  why 
appellant  considers  the  rejected  claims 
to  be  separately  patentable  from  the 
broadest  claim;  merely  pointing  out 
what  a  claim  covers  is  not  an  argument 
as  to  why  the  claim  is  separately 
patentable  from  the  broadest  claim.  One 
comment  suggested  that  it  is  not  always 
clear  which  is  the  broadest  claim,  such 
as  where  there  are  two  broad 
independent  claims  of  differing  scope 
(e.g.,  claims  to  ABCDE  and  ABCDF). 
The  comment  suggested  that  simply 
saying  that  the  claims  stand  or  fall 
together,  as  the  current  rule  does,  is- 
probably  the  best  one  can  do  on  a 


generic  basis.  The  points  raised  by  the 
comment  are  partly  well  taken. 
Paragraph  (c)(7),  as  adopted,  therefore 
reads  as  follows: 

Grouping  of  claims.  For  each  ground  of 
rejection  which  appellant  contests  and  which 
applies  to  a  group  of  two  or  more  claims,  the 
Board  shall  select  a  single  claim  from  the 
group  and  shall  decide  the  appteal  as  to  the 
ground  of  rejection  on  the  basis  of  that  claim 
alone  unless  a  statement  is  included  that  the 
claims  of  the  group  do  not  stand  or  fall 
tDgether  and.  in  the  argument  under 
paragraph  (c)(8)  of  this  section,  appellant 
explains  why  the  claims  of  the  group  are 
believed  to  be  separately  patentable.  Merely 
pointing  out  differences  in  what  the  claims 
cover  is  not  an  argument  as  to  why  the  claims 
are  separately  patentable. 

Where  there  is  a  "broadest"  claim,  that 
claim  will  normally  be  selected.  Where 
there  are  two  broad  claims,  such  as 
ABCDE  and  ABCDF,  as  mentioned  in 
the  comment,  the  panel  assigned  to  the 
case  will  select  which  claim  to  consider. 
The  same  would  be  true  in  a  case  where 
there  are  both  broad  method  and 
apparatus  claims.  The  rationale  behind 
the  rule,  as  amended,  is  to  make  the 
appeal  process  as  efficient  as  possible. 
Thus,  while  the  Board  will  consider 
each  separately  argued  claim,  the  work 
of  the  Board  can  be  done  in  a  more 
efficient  manner  by  selecting  a  single 
claim  when  the  appellant  does  not  meet 
the  conditions  of  paragraph  (c)(7)  of 
§  1.192.  as  adopted.  The  choice  of 
whether  each  claim  will  be  considered 
separately  or  whether  all  claims  will  be 
considered  cm  the  basis  of  a  single  claim 
is  a  choice  to  be  made  by  the  appellant. 

The  term  "subparagraph,"  which 
appeared  in  §§  1.192  (c)(7)  and  (c)(8)  in 
their  originally  proposed  form,  has  been 
replaced  by  "paragraph"  in  those 
sections  as  amended. 

Section  1.601  in  general  defines  a 
number  of  terms  used  throughout  the 
interference  rules.  One  comment  noted 
that  a  consistent  format  is  not  used 
throughout  the  definitions.  For  example, 
in  §  1.601(q)  all  defined  terms  are 
italicized  and  in  §  1.601(n)  the  defined 
terms  are  in  quotation  marks.  The 
comment  is  well  taken  that  there  should 
be  uniformity.  Accordingly,  paragraphs 
(1),  (m)  and  (n)  are  revised  by  italicizing 
the  first  occurrence  of  each  of  the 
following  defined  terms:  "junior  party", 
"same  patentable  invention"  and 
"separate  patentable  invention." 

The  Notice  of  Proposed  Rulemaking 
proposed  amending  paragraph  (f)  of 
§1.6C1  in  a  number  of  respects, 
including  adding  the  following 
sentence:  "A  count  should  be  broad 
enough  to  encompass  the  broadest 
corresponding  patentable  claim  of  each 
of  the  parties."  One  comment 


questioned  whether  the  requirement  is 
to  be  applied  only  at  the  time  the 
interference  is  declared  or  throughout 
the  interference.  The  comment  notes 
that  after  an  interference  is  declared, 
prior  art  may  come  to  light  which 
renders  unpatentable  all  of  the  parties' 
claims  that  correspond  to  the  count.  The 
comment  suggests  that  under  these 
circumstances,  requiring  a  count  to  be 
patentable-over  the  prior  art  could  mean 
that  there  might  not  be  a  proper  count. 
According  to  the  comment,  a  result 
might  be  that  the  Board,  whose 
authority  to  enter  judgments  under  the 
rules  is  limited  to  claims  that 
correspond  to  a  count  (§§  1.658  and 
1.659),  would  be  unable  to  enter 
judgment  against  the  claims  on  the 
ground  of  unpatentability.  Furthermore, 
since  the  Notice  of  Proposed 
Rulemaking  was  published,  it  has 
become  apparent  that  §  1.601(f)  could 
also  be  clarified  in  two  other  respects. 
First,  the  count  should  be  broad  enough 
to  encompass  ail  of  the  patentable 
claims  that  are  designated  as 
corresponding  to  the  count,  as  opposed 
to  solely  each  party's  broadest 
corresponding  patentable  claim,  i.e., 
where  a  party  claims  ABCDE  in  one 
claim  and  ABCDF  in  another  claim  and 
both  claims  are  designated  to 
correspond  to  the  count.  The  current 
language  of  the  rule  can  be  argued  to 
overlook  the  situation  where  a  party  has 
specific  claims  but  no  generic  claim. 
Second,  it  should  be  made  clear  that  the 
term  "patentable"  as  used  in  §  1.601(f) 
in  describing  the  scope  of  the  count 
means  patentable  in  view  of  the  prior 
art,  as  opposed  to  unpatentability  based 
on  non-prior  art  grounds,  e.g.,  the 
written  description  requirement  of  35 
U.S.C.  112,  first  paragraph.  Accordingly, 
in  lieu  of  the  sentence  proposed  in  the 
Notice  of  Proposed  Rulemaking, 
§  1.601(0  is  revised  to  include  the 
following  sentence:  "At  the  time  the 
interference  is  initially  declared,  a  count 
should  be  broad  enough  to  encompass 
all  of  the  claims  that  are  patentable  over 
the  prior  art  and  designated  to 
correspond  to  the  count."  A  similar 
change  is  made  in  §§  1.603  and  1.606. 
That  is,  instead  of  revising  these  rules 
to  require  that  each  application  "must 
contain,  or  be  amended  to  contain,  at 
least  one  patentable  claim  that 
corresponds  to  the  count,"  as  proposed 
in  the  Notice  of  Proposed  Rulemaking, 
these  rules  as  amended  require  that  each 
application  "must  contain,  or  be 
amended  to  contain,  at  least  one  claim 
that  is  patentable  over  the  prior  art  and 
corresponds  to  the  count." 

The  Notice  of  Proposed  Rulemaking 
also  proposed  adding  to  §  1.601(f)  a 


sentence  stating:  "A  count  may  not  be 
so  broad  as  to  be  unpatentable  over  the 
prior  art."  Several  comments  questioned 
the  meaning  of  the  proposed  sentence 
on  the  ground  that  a  count,  unlike  a 
claim,  does  not  have  an  effective  filing 
date  for  purposes  of  establishing  what  is 
available  against  it  as  prior  art.  In  view 
of  the  comments,  the  proposal  to  add 
the  sentence  is  hereby  withdrawn. 

The  Notice  of  Proposed  Rulemaking 
proposed  to  amend  the  second  sentence 
of  §  1.601(0  by  changing  "which 
corresponds"  to  read  "that  is  designated 
to  correspond."  This  proposal  should 
have  referred  instead  to  the  third 
sentence,  which  is  revised  in  the 
manner  proposed.  It  was  also  proposed 
to  revise  the  fourth  and  fifth  sentences 
to  read  as  follows,  except  that,  for  the 
reasons  given  above,  the  terms 
"correspond  exactly"  and  "correspond 
.substantially"  are  italicized  rather  than 
set  off  by  quotation  marks: 

A  claim  of  a  patent  or  application  which 
is  designated  to  correspond  to  a  count  that  .^ 
is  identical  to  a  count  is  said  to  correspond 
exactly  to  the  count.  A  claim  of  a  patent  or 
application  designated  to  correspond  to  a 
count  that  is  not  identical  to  a  count  is  said 
to  correspond  substantially  to  the  count. 

On  oral  comment  suggested  that  these 
sentences  could  be  made  clearer  by 
revising  them  to  read  as  follows: 

A  claim  of  a  patent  or  application  that  is 
designated  to  correspond  to  a  count  and  is 
identical  to  the  count  is  said  to  correspond 
exactly  to  the  count.  A  claim  of  a  patent  or 
application  that  is  designated  to  correspond 
to  a  count  but  is  not  identical  to  the  count 
is  said  to  correspond  substantially  to  the 
count. 

This  suggestion  is  being  adopted. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  the  fifth  sentence 
of  §  1.601(0  is  revised  by  removing  the 
phrase  "but  which  defines  the  same 
patentable  invention  as  the  count." 
which  is  used  to  describe  a  claim  that 
corresponds  to  the  count  but  is  not 
identical  to  the  count.  The  phrase  is 
superfluous  because  a  claim  that 
corresponds  to  the  count  by  definition 
is  directed  to  the  same  patentable 
invention  as  the  count. 

The  Notice  of  Proposed  Rulemaking 
proposed  to  revise  the  last  sentence  of 
§  1.601(0  to  state  that:  "A  phantom 
count  is  unpatentable  to  all  parties 
under  the  written  description 
requirement  of  the  first  paragraph  of  35 
U.S.C.  112."  One  comment  said  that  the 
sentence  as  proposed  to  be  revised  is 
inaccurate  supposedly  because  a 
phantom  count  is  not  necessarily 
unpatentable  to  all  parties  for  lacking 
uTitten  description  support.  According 
to  the  comment,  a  party  may  have 
written  description  support  for  a  new 


claim  identical  to  the  count,  yet  choose 
not  to  present  such  a  claim  during  the 
interference  for  tactical  reasons,  such  as 
the  desire  to  keep  the  count  narrow 
enough  to  prevent  an  opponent  from 
presenting  priority  evidence  it  might  be 
able  to  produce  with  respect  to  a 
broader  count.  Another  comment 
suggested  that  a  phantom  count  be 
defined  as  a  count  that  is  "broader  than 
the  disclosure  of  any  party  to  the 
interference."  A  third  comment 
suggested  that  patentability  under  the 
enablement  and  best  mode  requirements 
be  addressed  along  with  patentability 
under  the  written  description 
requirement.  Apart  from  the  comments, 
since  patentability  affects  claims  rather 
than  counts,  the  proposal  to  amend  the 
last  sentence  of  §  1.601(0  is  hereby 
withdrawn  and  the  last  sentence  in  its 
current  form  is  removed. 

One  comment  suggested  counts  ser\e 
little,  if  any.  purpose  under  the  new 
rules.  The  comment  states  that  if  PTO 
nevertheless  feels  compelled  by 
tradition  to  have  counts,  each  count 
should  be  the  alternative  union  of  a// 
the  parties'  claims  that  are  designated  to 
correspond  to  the  same  invention.  The 
suggestion  that  counts  be  abolished 
altogether,  while  superficially  appearing 
to  have  considerable  merit,  is  believed 
to  be  outside  the  scope  of  the  present 
rulemaking  and,  for  that  reason,  is  not 
being  adopted  at  this  time.  The 
suggestion  that  a  count  be  the 
alternative  union  of  all  of  the  parties' 
claims  that  define  the  same  patentable 
invention  would  not  appear  to  require 
any  change  in  the  rules.  The 
formulation  of  the  count,  whether  by 
reference  to  particular  claims  in  the 
parties'  applications/patents  or  by 
describing  the  subject  matter  of  the 
interference,  is  a  matter  within  the 
discretion  of  PTO  at  this  time. 

The  Notice  of  Proposed  Rulemaking 
proposed  amending  §  1.601(g). 
Specifically,  it  was  proposed  to  define 
the  effective  filing  date  of  an  application 
as  the  filing  date  of  an  earlier 
application  accorded  to  the  application 
or  patent  under  35  U.S.C.  119, 120, 121 
or  365,  or,  if  no  benefit  is  accorded,  the 
filing  date  of  the  application,  and  to 
define  the  effective  filing  date  of  a 
patent  as  the  filing  date  of  an  earlier 
application  accorded  to  the  patent 
under  35  U.S.C.  120, 121,  or  365(c)  or, 
if  no  benefit  is  accorded,  the  filing  date 
of  the  application  which  matured  into 
the  patent.  The  purpose  of  including  the 
reference  to  35  U.S.C.  121  is  to 
eliminate  any  doubt  that  a  divisional 
application  may  be  entitled  to  an  earlier 
filing  date  in  accordance  with  35  U.S.C. 
121. 


One  comment  suggested  that  the 
definition  of  effective  filing  date  in 
§  1.601(g)  should  be  expressly  keyed  to 
the  claims  rather  than  to  the 
applications  and  patents,  since  different 
claims  in  the  same  application  or  patent 
may  have  different  effective  filing  dates. 
The  comment  also  suggested  that  the 
rules  should  be  revised  to  make  it  clear 
that  a  motion  under  §  1.633(h)  to  add  a 
reissue  application  need  not  be 
accompanied  by  a  motion  under 
§1.633(0  for  benefit  of  the  patent  sought 
to  be  reissued.  Another  comment 
suggested  that  the  rule  be  revised  to 
state  that  the  effective  filing  date 
referred  to  in  §  1.601(g)  is  the  effective 
filing  date  of  an  application  which 
constitutes  a  constructive  reduction  to 
practice  of  the  subject  matter  of  the 
count  so  as  to  make  it  clear  that  the  rule 
is  not  referring  to  the  effective  filing 
date  of  an  involved  claim.  These 
comments  demonstrate  that  there  is 
considerable  uncertainty  with  respec;t  to 
the  inter-relationship  between  benefit 
issues  and  priority  proof  issues, 
including,  among  other  issues,  (a) 
benefit  for  a  claim,  (b)  benefit  for  a 
count,  (c)  constructive  reductions  to 
practice  based  on  a  species  disclosed  in 
an  earlier  application  (foreign  or 
domestic)  when  claims  of  the  U.S. 
,  application  are  not  supported  under 
§  119  in  the  prioritv  document  (see  In  re 
Gosteli.  872  F.2d  1008,  10  USPQ2d  1614 
(Fed.  Cir.  1989)  and  In  re  Sciieiber,  587 
F.2d  59. 199  USPQ  782  (CCPA  1978). 
and  compare  to  the  so-called  one 
species  is  sufficient  for  priority  "rule"), 
and  (d)  the  fact  that  under  interference 
practice  since  1985.  patentability  is  an 
issue  which  can  be  raised  whereas  prior 
to  1985.  priority  was  "not  ancillary" 
and  could  not  be  raised.  A  notice  of 
proposed  rulemaking  will  be  issued  in 
due  course  to  address  the  issue,  as  well 
as  other  issues  raised  in  comments 
responding  to  the  current  Notice  of 
Proposed  Rulemaking.  A  comment  that 
the  language  of  the  proposed 
amendment  to  §  1.601(g)  fails  to  take 
into  account  the  fact  that  a  patent  may 
be  accorded  benefit  of  the  filing  date  of 
an  earlier  foreign  application  during  the 
interference  is,  however,  well  taken. 
Accordingly.  §  1.601(g)  is  revised  to 
make  clear  that  a  patent  may  be  entitled 
to  benefit  under  35  U.S.C.  119. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.601(j)  is 
revised  by  changing  "which  "  to  "that." 
One  comment  suggested  changing  "that 
corresponds  to  a  count"  to  "that  is 
designated  to  correspond  to  a  count"  for 
clarity  and  consistency  with  the 
language  in  §  1.601(0-  The  suggestion  is 
being  adopted. 
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In  §  1.601,  paragraph  (1)  is  revised,  as 
proposed,  by  changing  "a.ssignee"  to 
"assignee  of  record  in  the  Patent  and 
Trademark  Office." 

Paragraph  (q)  of  §  1.601  is  revised  by 
deleting  "a  panel  of  as  superfluous. 

Section  1.602  is  revised  Dy  changing 
"writhin  20  days  oV  to  "within  20  days 
after."  One  comment  suggested 
clarification  of  the  meaning  of  "any 
right,  title  and  interest,"  noting 
involvement  in  several  disputes  over 
whether  this  includes  a  relationship 
such  as  a  non-exclusive  license,  and 
also  questioned  whether  the  rule 
requires  a  party  in  a  three-party 
interference  to  disclose  that  it  is  paying 
another  party's  expenses  or  attorney 
fees.  The  suggestion,  which  is  outside 
the  scope  of  the  present  rulemaking,  is 
not  being  adopted  at  this  time.  The 
suggestion  vdll  be  made  the  subject  of 
a  future  notice  of  proposed  rulemaking. 

Sections  1.603  and  1.606  are  revised, 
as  proposed,  by  deleting  the  third 
sentence  ("Each  count  shall  define  a 
separate  patentable  invention.")  as 
redundant  in  view  of  the  identical 
sentence  in  §  1.601(f)  and  by  requiring 
that  each  application  to  be  put  into 
interference  contain,  or  be  amended  to 
contain,  at  least  one  claim  which  is 
patentable  over  the  prior  art  and  which 
corresponds  to  each  count.  The 
introductory  language  in  each  of  these 
sections  ("Before  an  interference  is 
declared  *   *   *  ")  makes  it  clear  that  the 
patentability  requirement  applies  at  the 
time  that  the  interference  is  declared,  a< 
opposed  to  at  all  times  during  the 
interference. 

One  comment  suggested  that  §§  1.603 
and  1.606  be  further  revised  to  require 
the  examiner  to  examine  all  of  the  prior 
art  in  all  of  the  potential  parties' 
application  and  patent  files  in  making  a 
patentability  determination.  The 
suggestion  is  not  being  adopted. 
Ordinarily,  the  examiner  determines 
that  claims  are  patentable  before  an 
interference  is  declared.  While  there 
may  be  no  express  statement, 
consideration  of  whether  claims  are 
patentable  in  one  application  to  be 
placed  in  an  interference  normally 
would  involve  consideration  of  prior  art 
in  a  second  application  to  be  placed  in 
the  same  interference. 

In  §  1.604,  paragraph  (a)(1)  is  revised 
by  changing  "his  or  her"  to  "its."' 

In  §  1.605,  paragraph  (a)  is  revised  for 
clarification  essentially  in  the  manner 
set  forth  in  the  Notice  of  Proposed 
Rulemaking.  Part  of  the  last  sentence  of 
the  rules,  however,  is  revised  to  require 
an  applicant  to  "explain  why  the  other 
claims  would  be  more  appropriate  to  be 
designated  to  correspond  to  a  count  in 
any  interference  which  may  be 


declared."  In  responding  to  a  request  by 
an  examiner  to  copy  a  claim  for  purpose 
of  a  possible  interference,  an  applicant 
should  present  the  exact  claim 
requested  by  the  examiner.  Often, 
however,  an  applicant  may  believe  that 
the  claim  suggested  by  the  examiner  is 
not  appropriate.  For  example,  an 
applicant  may  believe  it  cannot  support 
the  exact  claim  requested  by  the 
examiner.  Accordingly,  while  the 
applicant  must  present  the  exact  claim 
requested  by  the  examiner,  the 
applicant  is  also  hee  to  suggest  that  the 
exact  claim  is  inappropriate,  but  that 
other  claims  proposed  by  the  applicant 
are  more  appropriate  to  be  designated  as 
corresponding  to  a  count  of  any  possible 
interference.  Obviously,  the  applicant  is 
also  free  to  make  a  suggestion  to  the 
examiner  as  to  what  the  count  should  be 
in  any  interference.  The  examiner  can 
then  determine  whether  an  applicant's 
alternatively  proposed  claims  are  more 
appropriate  than  the  exact  claim 
suggested. 

One  comment  suggested  that  §  1.605 
further  be  revised  "to  include  a 
reminder  of  the  statutory  prohibition 
against  an  interference  copying  claims 
from  a  patent  issued  more  than  one 
year,  (as  Rule  607  already  does  for 
applicants),  since  some  examiners  have 
been  doing  it"  (original  emphasis).  The 
comment  is  understood  to  moan  that 
examiners  have  suggested  that 
applicants  copy  patent  claims  in 
violation  of  35  U.S.C.  135(b).  The 
suggested  reminder  is  not  incorporated 
into  the  rule,  because  it  would  not 
implement  or  interpret  any  requirement 
of  law,  and,  while  plausibly  legitimate, 
is  better  made  in  administrative 
instructions,  such  as  the  Manual  of 
Patent  Examining  Procedure. 

Section  1.606  is  also  revised,  as 
proposed,  by  adding  a  sentence  stating 
that  the  claim  in  the  application  need 
not  be,  and  most  often  will  not  be. 
identical  to  a  claim  in  the  patent. 

One  comment  suggested  that  the  last 
sentence  of  §  1.606,  which  the  Notice  of 
Proposed  Rulemaking  did  not  propose 
to  revise,  be  revised  to  apply  to 
application  claims  as  well  as  patent 
claims  and  that  the  sentence  be  broken 
into  two  sentences  for  clarity,  so  as  to 
read  as  follows: 

At  the  time  an  interference  is  initially 
declared  (§  1.611),  a  count  shall  not  be 
narrower  in  scope  than  (i)  any  application 
claim  designated  to  correspond  to  the  count 
and  indicated  in  the  form  PTO-850  as 
allowable  or  (ii)  any  patent  claim  designated 
to  correspond  to  the  count.  Any  single  patent 
claim  designated  to  correspond  to  the  count 
will  be  presumed,  subject  to  a  motion  under 
§  1.633(c),  not  to  contain  separate  patentable 
inventions. 


The  suggestion  is  being  adopted; 
however,  because  it  is  inappropriate  to 
refer  to  a  PTO  form  in  a  rule,  the 
following  language  is  used: 

At  the  time  an  interference  is  initially 
declared  (§  1.611),  a  count  shall  not  be 
narrower  in  scope  than  any  application  claim 
that  is  patentable  over  the  prior  art  and 
designated  to  correspond  to  the  count.  Any 
single  patent  claim  designated  to  correspond 
to  the  count  or  any  patent  claim  designated 
to  correspond  to  the  count  will  be  presumed, 
subject  to  a  motion  under  §  1.633(c),  not  to 
contain  separate  patentable  inventions. 

One  comment  questioned  why  the 
declaration  of  interferences  under 
§  1.606  is  limited  to  unexpired  patents, 
suggesting  that  there  are  rare  cases 
where  it  would  be  very  desirable  to  have 
an  interference  between  an  application 
and  either  a  patent  that  has  expired  or 
a  patent  that  has  lapsed  for  failure  to 
pay  a  maintenance  fee.  The  enabling 
statute,  however,  authorizes 
interferences  involving  patents  which 
are  "unexpired."  35  U.S.C.  135(a). 

Jn  §  1.607,  paragraph  (a)(4)  is  revised 
to  change  "his  or  her"  to  "its"  and  to 
add  a  new  paragraph  (a)(6)  requiring  an 
applicant  seeking  an  interference  with  a 
patent  to  demonstrate  compliance  with 
35  U.S.C.  135(b),  which  provides: 

A  claim  which  is  the  same  as,  or  for  the 
same  or  substantially  the  same  subject  matter 
as,  a  claim  of  an  issued  patent  may  not  be 
made  in  any  application  unless  such  a  claim 
is  made  prior  to  one  year  from  the  date  on 
which  the  patent  was  granted. 

Requiring  an  applicant  to  show 
compliance  with  35  U.S.C.  135(b)  before 
an  interference  is  declared  should 
prevent  an  interference  from  being 
declared  where  the  applicant  cannot 
satisfy  §  135(b)  with  respect  to  any 
claim  alleged  to  correspond  to  the 
proposed  count.  One  comment 
suggested  that  requiring  an  applicant 
who  has  requested  an  interference  with 
a  patent  to  demonstrate  compliance 
with  §  135(b)  is  ultra  vires.  The 
comment  argues  that  In  re  Sasse,  629 
F.2d  675,  207  USPQ  107  (CCPA  1980), 
precludes  an  examiner  from  relying  on 
§  135(b)  to  refuse  to  declare  an 
interference  and  that  Sas.se  can  only  be 
overruled  by  statute  or  decision  of  the 
Federal  Circuit  in  banc,  citing  Chevron 
U.S.A.,  Inc.  V.  Natural  Resources 
Defense  Council,  Inc.,  467  U.S.  837 
(1984).  The  argument  in  the  comment  is 
not  persuasive.  Sasse  held  that  a  claim 
added  in  violation  of  §  135(b)  cannot  be 
rejected  by  PTO  under  that  statute;  it 
did  not  hold  that  PTO  cannot  refuse  to 
declare  an  interference  where  all  of  an 
applicant's  claims  that  are  proposed  to 
correspond  to  the  count  fail  to  satisfy 
the  statute.  In  fact,  the  court  specifically 
held  that  the  effect  of  §  135(b)  is  that  "a 


procedural  statutory  bar  arises 
proscribing  the  instigation  of 
interferences  after  a  specified  time 
interval."  629  F.2d  at  680.  207  USPQ  at 
110  (original  emphasis). 

In  §  1.608,  paragraphs  (a)  and  (b)  are 
revised  in  several  respects,  as  proposed. 
First,  both  paragraphs  are  revised  by 
removing  the  information  about 
effective  filing  dates,  which  appears 
instead  in  §  1.601(g).  as  amended. 
Second,  the  current  requirement  of 
paragraph  (a)  for  an  affidavit  filed  by  the 
applicant  has  been  relaxed.  Paragraph 
(a),  as  amended,  permits  a  statement  to 
be  filed  by  the  applicant  or  a 
practitioner  of  record.  Third,  "sufficient 
cause"  in  paragraph  (b)  of  §  1.608  and 
in  other  interference  rules  is  changed  to 
"good  cause"  in  order  to  make  it  clear 
that  only  one  "cause"  standard  is 
intended.  Fourth,  "8V2  x  11  inches  (21.8 
by  27.9  cm.)"  is  changed  to  "21.8  by 
27.9  cm.  (8V^  x  11  inches)"  to  put  the 
emphasis  on  the  metric  measurements. 
Fifth,  the  phrase  "(§  1.653(g)  and  (h)")  is 
revised  to  read  "(§  1.653(g))"  in  view  of 
the  removal  and  reser\ation  of 
§  1.653(h). 

One  comment  stated  a  belief  that 
there  may  be  some  confusion  regarding 
the  application  of  §  1.608(b)  when  the 
basis  upon  which  an  applicant  is 
entitled  to  judgment  is  not  priority  of 
invention.  According  to  the  comment, 
while  §  1.608(b)  appears  to  include 
derivation  as  a  basis,  it  is  uncertain 
whether  it  applies  in  a  situation  where 
the  applicant  believes  the  patent  claims 
are  unpatentable  over  prior  art  that  does 
not  also  render  unpatentable  the 
applicant's  claims.  The  suggested 
change  is  not  necessary.  The  comment's 
statement  that  derivation  (35  U.S.C. 
102(0)  provides  a  basis  for  a  showing 
under  §  1.608(b)  is  correct.  Section 
1.608(b)  requires  an  applicant  to  explain 
why  th<;  applicant  is  entitled  to 
judgment  vis-a-vis  the  patentee.  As 
explained  in  the  Notice  of  Final  Rule,  49 
FR  48416,  48421  (IDec.  12,  1984),  "[tlhe 
evidence  may  relate  to  patentability  and 
need  not  be  restricted  to  priority."  Such 
evidence  could  be.  for  example, 
evidence  relating  to  derivation  as  noted 
by  the  comment. 

The  Notice  of  Proposed  Rulemaking 
proposed  that  §  1.609(b)(2),  be  revised  to 
require  the  examiner's  statement  (i.e., 
currently  Form  PTO-850,  also  known  as 
the  initial  interference  memorandum)  to 
explain  why  each  claim  designated  as 
corresponding  to  a  count  is  directed  ta 
the  same  patentable  invention  as  the 
count.  It  was  also  proposed  that 
§  1.609(b)(3)  be  revised  to  require  the 
examiner's  statement  to  explain  "why 
each  claim  designated  as  not 
corresponding  to  a  count  is  not  directed 


to  the  same  patentable  invention  as  the 
count."  The  purpose  of  these 
amendments  is  to  provide  the  Board  and 
the  parties  with  the  benefit  of  the 
examiner's  reasoning  and  to  provide  a 
better  foundation  for  considering 
preliminary  motions  to  designate  claims 
as  corresponding  or  as  not 
corresponding  to  a  count. 

Paragraph  (b)(2)  is  revised  essentially 
as  proposed  in  the  Notice  of  Proposed 
Rulemaking.  Upon  further  reflection,  no 
need  is  seen  for  the  examiner  to  indicate 
whether  a  claim  corresponds  exactly  or 
substantially  to  a  count. 

One  comment  suggested  that  the 
proposed  requirement  of  §  1.609(b)(3) 
may  be  unduly  burdensome  in  multi- 
count  interferences  if  it  requires  an 
examiner  to  explain  not  only  why  an 
involved  claim  corresponds  to  one 
count,  but  also  why  that  claim  does  not 
correspond  to  each  other  count.  Another 
comment,  apparently  construing  the 
proposed  language  in  the  same  way. 
suggested  that  the  requirement  could  be 
made  clearer  by  modifying  the  proposed 
language  to  read,  "why  each  claim 
designated  as  not  corresponding  to  each 
(or  the)  count  is  not  directed  to  the  same 
patentable  invention  as  the  count."  To 
make  it  clear  that  such  a  requirement  is 
not  intended,  the  proposed  amendment 
is  withdrawn  and  paragraph  (b)(3)  is 
instead  revised  to  read,  "why  each 
claim  designated  as  not  corresponding 
to  ony  count  is  not  directed  to  the  same 
patentable  invention  as  any  count." 
Under  §  1.609(b)(3).  as  Stiopted,  the 
examiner's  statement  need  not  explain 
why  a  claim  that  is  designated  as 
corresponding  to  one  count  is  not 
directed  to  the  same  patentable 
invention  as  another  count  in  the 
interference. 

One  comment  suggested  that 
interferences  involving  patentees  who 
are  incontestably  junior  could  be 
shortened  by  amending  the  rules  to 
require  a  junior  party  patentee,  prior  to 
the  preliminar>'  motion  f)eriod,  to  make 
a  prima  facie  case  of  priority  of  the  type 
currently  required  of  junior  party 
applicants  by  §  1.608.  The  suggestion  is 
outside  the  scope  of  the  present 
rulemaking  and  is  not  being  adopted, 
but  may  be  considered  in  a  future  notice 
of  proposed  rulemaking. 

One  comment  suggested  that 
§§  1.609(b)(1)  and  1.611(c)(6)  also  be 
revised  to  require  that  the  examiner  end 
the  declaration  notice  explain,  when 
there  will  be  more  than  one  count,  why 
each  count  is  patentably  distinct  from 
the  other  counts.  The  suggestion  is 
being  adopted. 

Section  1.610(a)  is  revised  by  deleting 
the  language  "a  panel  consisting  of  at 
least  three  members  of  as  superfluous 


and  by  deleting  the  reference  to 
§  1.640(c),  which  is  revised  to  allow  a 
request  for  reconsideration  under 
§  1.640(c)  to  be  decided  by  an 
individual  administrative  patent  judge 
rather  than  by  the  Board.  Section 
1.610(b)  is  also  revised  by  deleting 
"Unless  otherwise  provided  in  this 
section,"  as  unnecessary  in  light  of  the 
amendment  to  paragraph  (a). 

One  comment  suggested  that 
§  1.610(a)  be  revised  to  provide  that  an 
interference  is  handled  throughout, 
including  final  hearing,  by  a  single 
administrative  patent  judge,  thereby 
avoiding  the  delays  that  occur  when  an 
issue  is  deferred  to  final  hearing  for 
decision  by  a  three-member  panel.  The 
comment  also  suggested  that  §  1.610(b) 
be  revised  to  provide  that,  at  the 
discretion  of  the  administrative  patent 
judge,  a  panel  consisting  of  two  or  more 
administrative  patent  judges  may  sit  at 
final  hearing  (as  well  as  deciding 
interlocutory  orders).  The  suggestions 
have  not  been  adopted.  First,  the 
suggestions  are  outside  the  scope  of  the 
present  rulemaking.  Second,  the 
.suggestions  could  not  be  implemented 
without  amendment  of  35  U.S.C.  7(b). 
which  requires  that  an  interference  must 
be  decided  by  at  least  three  members  of 
the  Board. 

One  comment  suggested  that  the 
second  sentence  of  §  1.610(c)  ("Times 
for  taking  action  shall  be  set,  and  the 
administrative  patent  judge  shall 
exercise  control  over  the  interference 
such  that  the  pendency  of  the 
interference  before  the  Board  does  not 
normally  exceed  two  years.")  be 
removed  as  wishful  thinking  that  only 
confuses  district  court  judges 
confronted  with  a  motion  to  stay  a  civil 
action  pending  the  outcome  of  an 
interference.  "The  suggestion  is  not  being 
adopted.  The  two-year  period,  while  not 
always  attainable,  is  nevertheless 
believed  to  be  realistic. 

The  Notice  of  Proposed  Rulemaking 
proposed  amending  §  1.611  by 
redesignating  paragraph  (c)(8J  as 
paragraph  (c)(9)  and  adding  a  new 
paragraph  (c)(8)  requiring  that  a  notire 
of  declaration  of  interference  state 
"[wjhy  each  claim  designated  as 
corresponding  to  a  count  is  directed  to 
the  same  patentable  invention  as  the 
count  and  why  each  claim  designated  as 
not  corresponding  to  a  count  is  not 
directed  to  the  same  patentable 
invention  as  the  count."  For  the  reasons 
given  above  in  the  discussion  of 
§  1.609(b)(3).  the  proposed  language  is 
changed  to  read.  "Itlhe  examiner's 
explanation  as  to  why  each  claim 
designated  as  corresponding  to  a  count 
is  directed  to  the  same  patentable 
invention  as  the  count  and  why  each 
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claim  designated  as  not  corresponding 
to  any  count  is  not  directed  to  the  same 
patentable  invention  as  any  count."  The 
examiner's  explanation  should  assist  the 
parties  in  deciding  whether  to  move  to 
have  claims  designated  as 
corresponding  or  not  corresponding  to 
the  count.  Normally,  parties  can  expect 
that  a  copy  of  the  examiner's 
explanation  will  accompany  the  notice 
declaring  the  interference.  It  should  be 
understood  that  in  declaring  the 
interference,  the  administrative  patent 
judge  is  neither  agreeing  nor  disagreeing 
with  the  examiner's  explanation  and 
that  the  explanation  is  not  binding  on 
the  administrative  patent  judge  or  the 
Board  in  further  proceedings  in  the 
interference.  As  proposed  in  the  Notice 
of  Proposed  Rulemaking,  the  first  word 
in  each  of  paragraphs  (d)(2)  and  (d)(3) 
is  also  capitalized. 

One  comment  suggested  deleting 
",  oppositions  to  the  motions,  and 
replies  to  the  motions"  from 
§  1.611(d)(3)  as  surplusage.  The 
suggestion  is  being  adopted.  In  addition, 
paragraphs  (d)(1).  (d)(2)  and  (d)(3)  are 
revised  to  be  separately  indented  under 
paragraph  (d). 

Paragraph  (a)  of  §  1.612  is  revised  to 
change  "opposing  party's"  to 
"opponent's"  and  to  add  a  sentence 
referring  to  §  1.11(e)  concerning  public 
access  to  interference  files.  One 
comment  suggested  amending  §  1.612(a) 
to  provide  for  automatic  access  to  an 
application  referred  to  in  an  opponent's 
involved  case  rather  than  requiring  a 
motion  for  access  under  §  1.635,  as 
under  the  current  rule.  The  suggestion, 
which  is  outside  the  scope  of  the 
present  rulemaking,  is  not  being 
adopted. 

Regarding  §  1.613,  one  comment 
suggested  that  paragraph  (c)  be  revised 
to  give  an  administrative  patent  judge 
the  authority  to  decide  disqualification 
questions  rather  than  requiring  such 
questions  to  be  referred  to  the 
Commissioner.  Undercurrent  practice, 
the  authority  to  decide  motions  for 
disqualification  of  counsel  in  cases 
before  the  Board  of  Patent  Appeals  and 
Interference  has  been  delegated  by  the 
Commissioner  to  the  Chief 
Administrative  Patent  Judge. 
Administratively,  it  is  more  appropriate 
that  authority  to  decide  disqualification 
matters  be  capable  of  being  delegated  to 
specific  individuals  rather  than  being 
assigned  to  administrative  patent  judges 
generally  through  a  rule.  The  comment 
also  suggested  that  paragraph  (d)  be 
revised  to  clarify  whether  "attorney  or 
agent  of  record"  includes  an  attorney  or 
agent  who  is  merely  "of  counsel."  The 
term  "attorney  or  agent  of  record"  in  the 
interference  rules  should  be  construed 


in  the  manner  it  is  defined  in  37  CFR 
1.34(b).  The  rules  do  not  recognize,  or 
use,  the  term  "of  counsel."  Accordingly, 
the  suggestions  are  not  being  adopted. 
Furthermore,  each  suggestion  is  outside 
the  scope  of  the  present  rulemaking. 

Paragraph  (a)  of  §  1.614  is  clarified,  as 
proposed  in  the  Notice  of  Proposed 
Rulemaking,  by  changing  "the  Board 
shall  assume  jurisdiction"  to  "the  Board 
acquires  jurisdiction."  One  comment 
suggested  amending  §  1.614(c)  ("An 
administrative  patent  judge,  where 
appropriate,  may  for  a  Umited  purpose 
restore  jurisdiction  to  the  examiner  over 
any  application  involved  in  the 
interference.")  by  deleting  the  current 
language  ",  when  appropriate,"  as 
surplusage  in  view  of  "may."  The 
suggestion  is  being  adopted. 

In  addition  to  amending  §  1.616  to 
authorize  an  award  of  compensatory 
attorney  fees  and  expenses  in 
appropriate  circumstances,  as  discussed 
above,  current  paragraph  (b).  which  is 
redesignated  as  paragraph  (a)(2).  is 
revised  to  permit  a  party  to  be 
sanctioned  for  failing  to  comply  with 
the  rules  or  an  order  by  entering  an 
order  precluding  the  party  from  filing  "a 
paper."  Current  paragraph  (b)  permits 
entry  of  an  order  precluding  the  filing 
only  of  a  motion  or  a  preliminary 
statement.  The  term  "paper"  will  be 
given  a  broad  construction,  and 
includes  a  motion,  a  preliminary 
motion,  a  preliminary  statement, 
evidence  in  the  form  of  documents,  a 
brief,  or  any  other  paper. 

Section  1.617(b)  is  revised,  as 
proposed,  to  authorize  a  party  against 
whom  a  §  1.617(a)  order  to  show  cause 
has  been  issued  to  respond  with  an 
appropriate  preliminary  motion  under 
§  1.633  (c),  (f)  or  (g).  The  reason  is  that 
a  preliminary  motion  under  §  1.633(c)  to 
redefine  the  interference,  under 
§1.633(11  for  benefit  of  the  filing  date  of 
an  earlier  application  or  under 
§  1.633(g)  attacking  the  benefit  accorded 
a  patentee  may  be  appropriate  where  the 
count  set  forth  in  the  notice  declaring 
the  interference  is  not  the  same  as  the 
count  proposed  in  the  applicant's 
showing  under  §  1.608(b).  A  preliminary 
motion  under  §  1.633  (f)  or  (g)  may  also 
be  appropriate  where  the  count  set  forth 
in  the  notice  declaring  the  interference 
is  the  same  as  the  count  proposed  in  the 
applicant's  showing  under  §  1.608(b), 
but  the  notice  either  fails  to  accord  the 
applicant  the  benefit  of  the  fihng  date  of 
an  earlier  application  whose  benefit  was 
requested  in  the  §  1.608(b)  showing  or 
accords  the  patentee  the  benefit  of  the 
filing  date  of  an  earlier  application 
whose  benefit  the  §  1.608(b)  showing 
argued  should  not  be  accorded  the 
patentee. 


One  comment  suggested  that 
§  1.617(b)  be  revised  to  state  that  a 
change  of  counsel  is  not  "good  cause" 
for  presenting  additional  evidence  in 
response  to  a  §  1.617(a)  show  cause 
order,  noting  the  similar  amendment 
proposed  in  the  Notice  of  Proposed 
Rulemaking  for  §  1.655(b).  The 
suggestion  is  not  being  adopted. 
Moreover,  the  statement  that  a  change  of 
attorney  is  not  generally  good  cause  is 
not  being  added  to  §  1.655(b)  as 
proposed.  Upon  reflection,  it  is  better  to 
leave  the  term  "good  cause"  to  be 
decided  on  a  case-by-case  basis.  The 
proposed  amendments  to  the  rules  to 
state  that  a  change  of  attorney  is 
generally  not  good  cause  for  considering 
an  issue  belatedly  raised  by  a  new 
attorney  is  generally  correct.  In  fact, 
recent  experience  shows  that  parties 
often  retain  new  counsel  after  they  find 
that  "they  are  in  trouble  in  the 
interference."  Retaining  new  counsel 
midway  through  the  case  is  almost 
never  a  reason  to  subject  the  opponent 
to  starting  over  again.  On  the  other 
hand,  the  rules  use  the  term  "good 
cause"  in  various  places  and  PTO  does 
not  want  to  incorrectly  give  the 
impression  that  change  of  attorney  is 
not  good  cause  only  when  specifically 
stated  in  a  rule  which  uses  the  phrase 
"good  cause."  Nor  does  PTO  want  to 
have  a  per  se  rule  which  says  that  a 
change  of  attorney  cannot  be  good  cause 
in  any  instance,  although  it  would  be 
rare  for  a  change  of  attorney  to  be  good 
cause. 

One  comment  suggested  that  the 
second  sentence  of  §  1.617(d)  be  revised 
to  indicate  that  any  statement  filed  by 
an  opponent  may  set  forth  views  as  to 
why  any  (c),  (f)  or  (g)  motion  filed  by  the 
applicant  should  be  denied.  The 
suggestion  is  not  being  adopted.  The 
first  sentence  of  §  1.617(d)  as  revised 
authorizes  an  opponent  to  file  an 
opposition  to  any  (c),  (f)  or  (g)  motion 
filed  by  the  applicant,  which  opposition 
should  include  views  as  to  why  any  (c), 
(f)  or  (g)  motion  filed  by  the  applicant 
should  be  denied. 

Another  comment  suggested  that 
§  1.617(d).  which  currently  prohibits  an 
opponent  from  requesting  a  hearing,  be 
revised  to  permit  such  a  request  on  the 
ground  that  a  hearing  is  the  opponent's 
best  chance  to  pretermit  the  whole 
interference  process.  The  suggestion, 
which  is  outside  the  scope  of  the 
present  rulemaking,  is  not  being 
adopted. 

The  Notice  of  Proposed  Rulemaking 
proposed  amending  the  first  sentence  of 
§  1.618(a),  which  currently  reads  "The 
Patent  and  Trademark  Office  shall 
return  to  a  party  any  paper  presented  by 
the  party  when  the  filing  of  the  paper  is 


unauthorized  by,  or  not  in  compliance 
with  the  requirements  of,  this  subpart" 
to  read:  "An  administrative  patent  judge 
or  the  Board  shall  enter  an  order 
directing  the  return  to  a  party  of  any 
paper  presented  by  the  party  when  the 
filing  of  the  paper  is  not  authorized  by, 
or  is  not  in  compliance  with  the 
requirements  of,  this  subpart."  The 
Notice  of  Proposed  Rulemaking  also 
proposed  amending  the  second  .sentence 
of  paragraph  (a),  which  currently  states 
that  any  paper  returned  "will  not 
thereafter  be  considered  by  the  Patent 
and  Trademark  Office  in  the 
interference,"  by  deleting  "by  the  Patent 
and  Trademark  Office."  One  comment 
questioned  why  the  phrase  "by  the 
Patent  and  Trademark  Office"  is 
'  proposed  to  be  removed.  The  reason  is 
that  the  phrase  is  superfluous.  Another 
comment  questioned  who  is  being 
ordered  to  return  the  paper  and 
suggested  that  §  1.618(a)  be  revised  to 
simply  provide  that  the  administrative 
patent  judge  shall  return  the 
unauthorized  papers,  with  the 
understanding  that  it  is  the 
administrative  patent  judge's  secretary 
who  actually  mails  orders,  opinions,  etc. 
The  suggestion  is  being  adopted,  but 
with  the  rule  stating  that  the  paper  shall 
be  returned  by  an  administrative  patent 
judge  or  the  Board.  Although  not 
proposed  in  the  Notice  of  Proposed 
Rulemaking,  the  last  sentence  of 
§  1.618(a),  which  states  that  a  party  may 
be  permitted  to  file  a  corrected  paper 
under  such  conditions  as  may  be 
deemed  appropriate  by  an 
administrative  patent  judge,  is  revised 
to  also  allow  the  Board  to  set  such 
conditions. 

One  comment  suggested  an 
amendment  to  §  1.622(a)  to  clarify  that 
the  inventors  named  in  the  preliminary 
statement  do  not  have  to  be  all  of  the 
inventors  named  in  the  party's  case  in 
interference,  citing  Larson  v.  fobenning, 
17  USPQ2d  1610  (Bd.  Pat.  App.  &  Int. 
1990).  The  comment  alternatively 
suggested  dropping  preliminary 
statements  altogether  on  the  grounds 
that  they  are  (a)  useless  and  (b)  a  snare 
and  a  delusion.  These  suggestions  are 
outside  the  scope  of  the  present 
rulemaking  and  are  not  being  adopted. 

Section  1.625(a)  is  revised,  as 
proposed,  by  deleting  "the  invention 
was  made  in  the  United  States  or  abroad 
and"  as  surplusage. 

Section  1.626  is  revised,  as  proposed, 
by  revising  "earlier  application  filed  in 
the  United  States  or  abroad"  to  read 
"earlier  filed  application."  The  same 
change  is  made  in  §§  1.630,  1.633(f). 
1.633(g).  1.637(c)(l)(vi).  1.637(e)(l)(viii). 
1.637(e)(2)(vii)  and  1.637(h)(4). 


Section  1.628(a)  is  revised,  as 
proposed,  to  change  "ends  of  justice"  to 
"interest  of  justice"  to  be  consistent 
with  the  language  used  in  §§  1.628(a) 
and  1.687(c),  since  a  single  standard  is 
intended.  The  "interest  of  justice" 
requirement  will  be  applied  only  to 
corrected  preliminary  statements  that 
are  filed  on  or  after  the  due  date  for 
serving  preliminary  statements.  Where 
the  moving  party  has  not  yet  seen  the 
opponent's  statement,  an  opponent 
normally  will  not  be  prejudiced  by  the 
filing  of  a  corrected  statement.  One 
comment  raised  the  following  question: 

What  is  the  standarrf  if  the  motion  is  filed 
before  the  time  set  by  the  APJ  for  service  of 
preliminary  motions  |sic.  statements)?  If,  as 
implied  by  the  comments,  amendments  prior 
to  that  date  can  be  made  freely,  why  not 
simply  provide  that  the  preliminary 
statements  (if  they  are  to  be  retained  at  all) 
are  to  be  filed  and  served  on  the  date  set  by 
the  AHJ  pursuant  to  37  CFR  1.628(a)? 
Particularly  where  it  is  obvious  that  the 
count(s)  is  or  are  going  to  be  changed 
anvway,  all  of  the  parties'  work  preparing 
and  the  PTO's  work  in  processing  the 
original  preliminary  statement  is  wasted 
effort  anyway. 

(Original  emphasis:  footnote  omitted.) 
The  standard  for  a  motion  to  amend  that 
is  filed  before  service  of  preliminary 
statements  is  that  it  be  accompanied  by 
an  affidavit  stating  when  the  error 
occurred  and  be  filed  "as  soon  as 
practical  after  discover}-  of  the  error." 
The  suggestion  that  preliminary 
statements  be  filed  and  ser\ed  on  the 
date  set  by  the  administrative  patent 
judge  pursuant  to  37  CFR  1.628(a)  is  not 
understood,  since  that  rule  does  not 
provide  for  setting  such  a  date.  Instead, 
the  provisions  relating  to  filing  and 
serving  preliminary  statements  appear 
in  §§  1.621(a)  and  1.631,  respectively. 
To  the  extent  the  comment  is  suggesting 
that  these  provisions  be  revised,  the 
suggestion  is  outside  the  scope  of  the 
present  rulemaking  and  is  not  being 
adopted. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  paragraphs  (a), 
(c)(1)  and  (d)  of  §  1.629  are  revised  to 
make  each  consistent  with  the 
amendment  of  the  definition  of 
"effective  filing  date"  in  §  1.601(g).  One 
comment  suggested  that  in  §  1.629(^), 
second  sentence,  the  comma  between 
"statement"  and  "as,"  which  was 
proposed  to  be  removed,  be  retained  for 
clarity.  As  suggested,  the  comma  is 
retained. 

The  first  sentence  of  §  1.631(a)  is 
revised  by  removing  "by  the  examiner- 
in-chief  (first  occurrence)  as 
superfluous.  The  Notice  of  Proposed 
Rulemaking  incorrectly  proposed  to 
remove  the  second  occurrence  of  this 


phrase.  Thus  revised  and  with  the 
remaining  occurrences  of  "examiner-in- 
chief  changed  to  "administrative 
patent  judge,"  the  first  sentence  of 
§  1.631(a),  as  it  was  proposed  to  be 
revised,  reads  as  follows:  "Unless 
otherwise  ordered  by  an  administrative 
patent  judge,  concurrently  with  entry  of 
a  decision  on  preliminarv'  motions  filed 
under  §  1.633,  any  preliminary 
statement  filed  under  §  1.621(a)  shall  be 
opened  to  inspection  by  the  senior  party 
and  any  junior  party  who  filed  a 
preliminary  statement."  (The  proposed 
language  set  forth  in  the  Notice  of 
Proposed  Rulemaking  inadvertently 
omitted  the  phrase,  "concurrently  with 
entry  of  a  decision  on  preliminary 
motions  filed  under  §  1.633."  which 
appears  in  the  current  rule  and  was  not 
proposed  to  be  removed.)  In  order  to 
make  it  clear  that  the  phrase 
"concurrently  with  entry  of  a  decision 
on  preliminary  motions  filed  under 
§  1.633"  modifies  the  succeeding  phrase 
rather  than  the  preceding  phrase,  the 
second  comma  is  removed,  so  that  the 
first  sentence  of  §  1.631(a)  astevised 
reads  as  follows:  "Unless  otherwise 
ordered  by  an  administrative  patent 
judge,  concurrently  with  enfrv-  of  a 
decision  on  preliminary  motions  filed 
under  §  1.633  any  preliminary  statement 
filed  under  §  1.621(a)  shall  be  opened  to 
inspection  by  the  senior  party  and  anv 
junior  party  who  filed  a  preliminary- 
statement." 

Section  1.632  is  revised,  as  proposed, 
to  more  precisely  state  that  a  notice  of 
intent  to  argue  abandonment, 
suppression  or  concealment  must  be 
filed  "within  ten  days  after,"  rather  than 
"within  ten  days  of,"  the  close  of  the 
testimony-in-chief  of  the  opponent.  One 
comment  suggested  that  §  1.632  be 
further  revised  to  (1)  state  what  happens 
next  and  (2)  provide  a  period  for 
shifting  the  burden  of  proof.  The 
suggestion  is  outside  the  scope  of  the 
present  rulemaking,  and  is  not  being 
adopted. 

Several  comments  were  received  with 
respect  to  §  1.633  in  general.  Two  of  the 
comments  noted  that  §  1.642,  which 
presumably  was  intended  to  allow  an 
administrative  patent  judge  to  add  a 
new  party  to  an  interference,  has  also 
been  used  to  "request"  addition  of  an 
application  or  patent  of  an  already 
involved  party,  citing  Theeuwes  v, 
Bogentoft,  2  USPQ2d  1378  (Commr  Pat. 
1986).  The  two  comments  suggested  that 
§  1.633  be  revised  to  specifically 
provide  for  a  motion  to  request  addition 
of  an  application  or  patent  of  a  party  in 
order  to  make  it  clear  that  the  standards 
for  preliminary  motions  apply.  Two 
other  comments  suggested  amending 
§§  1.633  and  1.637(h)  to  authorize  a 
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iMotion  to  odd  a  i.\aiin  to  a  party's 
<ip{»lk:a<ion  or  on  opponent's 
cip|!i<;.ation  (including  a  reissiif 
application)  to  he  designated  as  nol 
corresponding;  to  the  count,  thereby 
ffnioving  what  is  alleged  to  lie  one  of 
(he  major  drawbacks  of  the  currniit 
rules.  Still  another cnn.nient  suj;v,-ested 
that  in  order  to  avoid  the  inefficiencies 
that  nisuil  when  prior  art  surfaces  for 
the  first  time  in  a  motion  iind«r 
«j  i.fi.^.l(a),  which  may  render  moot  other 
I  r»'l'fninary  motions,  the  parties  should 
he  rtKjuired  to  fde  and  .serve  all  relevant 
prior  art  of  which  ihey  areawnre  prior 
to  the  preliminary  motion  period.  While 
some  of  the  si'gge.stions  have  merit,  all 
iire  ouLside  the  scope  of  the  pr»>sent 
rulemaking  and  are  not  being  adopted. 

As  proposed  in  the  Notice  of 
I'rtijKJsed  Rulemaking,  p.nragraph  (a)  of 
t)  l.fi.1.1  is  revised  in  several  respects.' 
The  first  is  to  specify  that  a  claim  shall 
l)e  construed  in  light  of  the  specihcation 
of  the  application  or  patent  in  which  it 
appears.  The  amendment  clarifies  an 
nmhiguiti'  in  PTO  interference  practice. 
PrevionsTy.  the  Federal  Circuit  had 
iiiterpreted  §1.633  to  require  an 
cinihiguous  claim  to  he  interpreted  in 
light  of  the  patent  from  which  it  was 
tTipied.  In  n?  Spina.  975  F.2d  854,  856. 
24  USPQ2d  1142.  1144  (Fed.  Cir.  1992). 
AVhile  this  interpretation  was  a  possible 
jji'.erpretation  of  previous  §  1.633.  PTO 
Itad  intended  that  a  copied  claim  be 
interpreted  in  light  of  the  specification 
of  the  application  or  patent  in  which  it 
appears.  The  rule,  as  adopted,  will  make 
IK  ^wrte  and  inter  partes  practice  the 
s;ime.  A  j:laitn  that  has  been  added  to  a 
(lending  application  for  any  purpose. 
iiu;ludlng  to  provoke  an  interference, 
will  he  given  the  broadest  reasonable 
interpretation  consistent  with  the 
d;st;losure  of  the  application  to  which  it 
is  added,  as  are  claims  which  are  added 
during  ex  parte  prosecution.  As 
explained  In  m  Zletz.  893  F.2d  319.  321, 
13  lTSPQ2d  1320,  1322  (Fed.  Cir.  1989): 

lillt^ring  (Wtpnt  PMur.iaatutn  the  pending 
claims  must  he  interpn-tod  as  bitMdIy  as  their 
tt-niis  reasonaiily  allow  When  the  applicant 
statPN  the  meaning  that  the  claiin  terms  are 
intended  tu  have,  the  claims  are  oxaniined 
with  ttuil  meaning,  in  order  to  achieve  a 
cornpletn  exploration  of  the  applicant's 
invention  and  its  relation  to  the  prior  art.  Sff 
In  re  Prater.  415  F.2d  1393,  1404-05,  162 
t'.SPQ  541.  550-51  {Ci'.P.K  1969)  {lirUirf.  the 
(Application  i.s  granted,  there  is  no  rPiison  to 
rwid  into  the  clwim  the  limitations  of  the 
sjM't  iflcation)  The  r^-ason  is  simply  that 
during  putent  prosecution  when  cliiims  can 
be  (imeniled,  ambiguities  should  l»e 
nviignizwl,  «.r)pe  and  breadth  of  liinguage 
e\pj<irpd,  and  clarification  imposeti. 
H.uliit^tou  ]»(itLitrins.  Inc.  v  Quifffi.  H22  F.2d 
i:.Hl.  IS4U. :«  llSPQ2d  !4.16,  14M  (Fed.  Cat 


lt«7);  III  p-  Yanutmota.  740  F  2d  1.S69.  1571. 
222  i:SI'q  y34.  9J6  (Fed.  Car.  19B4). 

If  a  party  btlieves  an  opponent's  claim 
( orresponding  to  the  count  is 
ambiguous  when  (X)nstrued  in  light  of 
the  opponent's  di.sclosure,  tfie  party 
.should  move  under  §  1.633(a)  for 
judgment  again.st  the  claim  on  the 
ground  of  unpatentability  under  the 
second  paragraph  of  35  U.S  (^.  1 12.  In 
paragraph  (a),  "by  reference  to  the  prior 
art  of  record  "  is  removed  as 
unnecessary.  Paragraphs  (a)(1)  and  (a)(2) 
of  §  1.633  are  revised  by  deleting  some 
unnecessary  language  from  each 
paragraph  and  by  changing  "derivation" 
to  "Derivation  "  in  paragraph  (a)(2).  One 
comment  suggested  changing 
"corresponding  to  a  count"  in  ■§  1.633(a) 
to  "designated  to  correspond  to  a  count" 
for  consistency  with  §  1.601(f).  as 
amended.  The  suggestion  is  being 
adopted. 

Although  not  proposed  in  the  Notice 
of  Propased  Rulemaking.  §  1.633(a)  is 
also  revised  by  adding  a  sentence 
requiring  that  the  motion  separately 
address  each  claim  alleged  to  be 
unpatentable.  For  example,  where  a 
plurality  of  claims  are  alleged  to  be 
unpatentable  over  prior  art.  the  motion 
must  compare  each  of  those  claims  to 
the  prior  art.  As  a  result,  a  party  would 
not  be  allowed  to  allege  that  all  of  the 
opponent's  claims  that  correspond  to 
the  count  are  unpatentable  simply 
because  the  opponent's  claim  that 
corre.spomU  exactly  to  the  count  is 
anticipated  by.  or  would  have  been 
obvious  in  view  of,  the  prior  art.  At  tlie 
time  an  interference  is  declared,  it  may 
appear  (and  the  parties  may  then 
believe)  that  ail  claims  designated  as 
corr&sponding  to  a  count  are  directed  to 
the  same  patentable  invention.  Once 
additional  prior  art  is  discovered  in  the 
preliminary  motion  period,  however, 
what  was  the  case  when  the  interference 
was  declared  may  no  longer  be  the  case. 
Hence,  a  preliminary  motion  under 
§  1.633(a)  alleging  unpatentabihty  over 
the  prior  art  should  address  each  claim 
believed  to  be  unpatentable.  In  the  case 
where  a  party  has  two  claims,  e.g..  a 
genus  and  a  species,  if  a  preliminary 
motion  under  §  1.633(a)  is  filed  by  an 
opponent  which  argues  that  only  the 
genus  is  unpatentable,  the  party  will 
need  only  respond  to  the  argument 
relative  to  the  genus.  Thus,  to  the  extent 
there  ever  was  a  perception  that  all 
(laims  designated  to  correspond  to  a 
count  stand  or  fall  with  the 
'patentability  of  the  count."  the  rule  as 
adopted  attempts  to  overcome  that 
perception.  There  is  no  presumption  in 
an  interference  that  because  one  claim 
de.signated  to  corraspond  to  a  count  is 


unpatentable  over  the  prior  ail  (35 
IJ.S.C.  102  (a),  (1))  and  (e)),  that  all 
claims  are  unpatentahle  over  the  same 
prior  art.  On  the  other  hand,  in  deciding 
priority  of  invention,  ail  claims 
designated  to  corre.spond  to  a  coujU  at 
the  time  priority  is  decided  will  stand 
or  fall  together  on  the  issue  of  priority 

Section  1.633(b),  which  concerns 
motions  for  judgment  on  the  ground  of 
no  interference-ui-iact,  was  proposed  to 
l>e  revised  to  state  that  it  is  possible  for 
claims  of  opponents  presented  in 
"means  plus  function"  format  to  deT\ne 
.separate  patentable  inventions  even 
though  the  claims  of  the  opponents 
contain  the  same  literal  wording.  The 
reason  is  that  the  sixth  paragrajjh  of  35 
U.S.C.  112.  which  is  applicable  to 
"means  plus  function"  limitations  in 
application  claims  and  patent  claims, 
provides  that  such  limitations  are  to  be 
construed  as  covering  the  corresponding 
structure  disclosed  in  the  associated 
application  or  patent  and  equivalents 
thereof.  In  re  Donaldson  Co.,  16  F.3d 
1189.  29  USPQ2d  1845  (Fed.  Cir.  1994). 
The  proposed  change  has  been  adopted, 
but  with  the  proposed  term 
"opponents"  being  replaced  by 
"different  parties."  One  comment 
suggested  that  in  addition  to  Donaldson, 
support  for  the  amendment  can  be 
found  in  B/ocArnorev.  Hall.  1905  Dec. 
Comm'r  Pat.  561  (Comm'r  Pat.  1905). 
and  the  withdrawn  opinion  in  Rion  v. 
Aiilt,  455  F.2d  570.  172  USPQ  588 
(1972)  (Rion  I),  modified,  482  F.2d  948 
(CCPA  1973)  (Rion  U).  which  the 
comment  says  stand  for  a  proposition 
even  broader  than  the  one  set  forth  in 
the  proposed  amendment.  Inasmudi  as 
Blackmore  predates  the  statutory- 
language  in  question  and  Finn  I  was 
withdrawn  by  the  CCPA.  the  suggestion 
is  not  being  adopted. 

Paragrapn  (i)  of  §  1.633,  which  in  its 
current  form  authorizes  a  party  who 
opposes  a  preliminary'  motion  under 
§  1.633  (a),  (b)  or  (g)  to  file  a  preliminar>- 
motion  under  §  1.633  (c)  or  (d),  is 
revised  to  additionally  authorize  a 
party-patentee  to  file  a  preliminary 
motion  under  §  1.633(h)  to  add  to  the 
interference  an  application  for  reissue  of 
the  party's  involved  patent.  Because  a 
rei.ssue  application  can  include  an 
amended  or  new  claim  to  be  designated 
as  corresponding  to  a  count,  paragraph 
(i)  as  revi.sed  gives  a  patentee  an  option 
similar  to  that  afforded  in  the  same 
situation  to  a  party-applicant,  who  can 
file  a  preliminary  motion  under 
§  1.633(c)(2)  to  amend  a  claim  in.  or  add 
a  claim  to.  its  involved  application  to  be 
designated  as  correspond iiig  to  a  count. 
One  comment  suggested  fcilher 
amending  §  1.633(i)  to  authorize  a 
§  1.633(c)(1)  motion  in  response  to  an 


opponeiU's  §  l,f.33((:)(l)  motion.  The 
suggestion,  which  is  outside  the  scope 
of  the  pre.sent  rulemakiiig,  is  not  being 
adopted. 

One  comment  suggested  that  §  1.636, 
as  proposed  to  be  revised,  which 
requires  that  a  motion  under  §  \  Pi?,i  to 
correct  inventorship  of  a  patent  or 
application  "be  diiit-fntly  filed  after  an 
error  is  discovered'  is  jltra  vires  with 
respect  to  patents.  The  suggestion  is 
outside  the  scope  of  the  present 
rulemaking  and  is  not  hiding  adopted. 
The  suggestion  will  be  considered  in  a 
future  rulemaking. 

The  Notice  is  Proposed  Rulemaking 
proposed  amending  paragraph  (a)  of 
§  1.637  to  incorporate  the  essence  of  a 
notice  of  August  10.  1990.  published  as 
"Interferences — Preliminary  Motions  for 
Judgment,  "1118  Off.  Gaz.  Pat.  Office  19 
(Sept.  11,  1990).  Specifically,  the  Notice 
of  Proposed  Rulemaking  proposed 
adding  the  following  language  at  the 
end  of  the  paragraph: 

If  a  party  files  a  motion  for  ju(l;Tnient  under 
§  1.633(a)  against  an  opponent  based  on  the 
ground  of  unpatentability  over  prior  art.  and 
the  dates  of  the  cited  prior  art  are  such  that 
the  prior  art  appears  to  be  applicable  to  be 
the  party,  it  will  be  pmsumed.  without  regard 
to  the  dates  alleged  in  the  preliminary 
statement  of  the  party,  that  the  cited  prior  art 
is  applicable  to  the  party  unless  there  is 
included  with  the  motion  an  explanation, 
and  evidence  if  appropriate,  as  to  why  the 
prior  art  docs  not  apply  to  the  party.  If  the 
motion  fails  to  include  a  .sufficient 
explanation  or  evidence,  the  party  will  not  be 
permitted  to  rely  on  any  such  explanation  or 
evidence  in  resjxjnse  to  or  in  any  subsequent 
action  in  the  interference. 

Two  comments  suggested  that  the 
proposed  last  sentence  is  imprecise  in 
that  although  it  is  presumably  intended 
to  preclude  a  party  whose  motion  an 
administrative  patent  judge  has  held  to 
include  an  insufficient  explanation  or 
evidence  from  later  supplementing  the 
explanation  or  evidence  offered  in  the 
motion,  the  sentence  is  broad  enough  to 
be  construed  as  also  precluding  the 
party  from  relying  on  the  arguments  and 
evidence  that  were  offered  in  the 
motion.  Accordingly,  one  of  the 
comments  suggested  that  the  proposed 
last  sentence  be  replaced  by  the 
following  two  sentences:  "If  the 
administrative  patent  judge  holds  that 
the  motion  fails  to  include  a  sufficient 
explanation  or  evidence  as  to  why  the 
cited  prior  art  is  not  applicable  to  the 
party,  the  party  will  not  be  permitted  to 
supplement  any  such  explanation  or 
evidence  in  any  subsequent  action  in 
the  interference.  However,  the  party  is 
not  precluded  from  subsequently 
arguing  that  the  administrative  patent 
judge's  decision  was  incorrect."  The 
substance  of  the  suggestions  is  believed 


to  be  correct,  but  the  suggested  language 
will  not  he  adopted.  Instead,  §  1.637(a) 
is  revised  to  read: 

A  parly  filing  a  motion  has  the  burden  of 
pronf  to  show  that  it  is  entitled  to  the  relief 
so;ip,ht  in  the  nmtinn  E.ich  motion  shall 
include  a  statemrnt  of  the  precise  relief 
rtujuesti-d.  a  stafement  of  the  materi.il  farts  in 
support  of  the  motion,  in  numbered 
prtragrnplis,  and  a  fijll  stntement  of  the 
rc;ist>n.-;  why  the  relief  reqiicsttui  should  be 
granted.  If  a  p-irty  files  a  motion  for  judgment 
und.-r  §  1.631(a)  ag-iinst  an  opponent  based 
on  the  ground  of  unpatentability  over  prior 
art.  and  the  dates  of  the  cited  prior  art  are 
such  that  the  prior  art  apprars  to  hi; 
applicable  to  the  party,  it  will  be  presumed, 
without  rf:gard  to  the  dates  alleged  in  the 
preliminary  statement  of  the  party,  that  the 
cited  prior  art  is  applicable  to  the  party 
iinlriss  thnic  is  included  with  the  motion  an    . 
explanation,  and  evidence  if  appropriate,  as 
to  why  the  prior  art  docs  not  apply  to  the 
party. 

Rather  than  specify  a  particular 
sanction  for  failure  of  a  party  to  comply 
with  §  1.637(a),  as  adopted,  it  is  more 
appropriate  to  rely  on  application  of  the 
provisions  of  §  1.618.  A  party  who  fails 
to  timely  include  the  explanation  and/ 
or  evidence  required  by  the  rule  runs  a 
considerable  risk  that  an  explanation 
and/or  evidence  presented  at  a  future 
time  will  be  returned  as  untimely.  See 
§  1.618(a).  Papers  which  are  returned 
are  not  considered  part  of  the  record. 

Section  1.637(a)  was  proposed  to  be 
revised  to  state  that  the  statement  of 
material  facts  be  "preferably  in 
numbered  paragraphs."  One  comment 
suggested  that  numbered  paragraphs  be 
a  requirement,  because  it  would  make 
matters  easier  for  opponents  as  well  as 
administrative  patent  judges.  The 
suggestion  is  being  adopted.  Ordinarily, 
it  will  be  expected  that  eat  h  numbered 
paragraph  will  recite  a  single  fact  which 
can  easily  be  "admitted  "  or  "denied." 
The  use  of  numbered  paragraphs  should 
make  the  decision-making  proce.ss  of  the 
administrative  patent  judge  easier. 

Another  comment  suggested  that 
§  1.637(a)  he  revised  to  require  that 
motions,  oppositions  and  replies  be 
numbered  sequentially,  so  that  party  X's 
opposition  No.  1  will  be  its  opposition 
to  party  Y's  motion  No.  1,  etc.  The 
suggestion,  while  having  considerable 
merit,  is  outside  the  scope  of  the  present 
rulemaking,  and  is  not  being  adopted. 
The  suggestion  will  be  made  the  subject 
of  a  future  rulemaking  effort.  In  papers 
filed  in  PTO  in  interference  cases,  there 
is  an  increasing  tendency  for  parties  to 
use  "long"  titles,  eg.,  PARTY  SMITH'S 
PRELIMINARY  MOTION  FOR 
DECLARATION  OF  PARTY  OPPONENT 
RAYMOND'S  CLAIMS  TO  BE 
UNPATENTABLE  UNDER  37  CFR 
§  1.633(a).  The  opponent  then  responds 


with  an  opposition  .styled  PARTY 
RAYMONDS  OPPOSITION  TO  PARTY 
S.MITHS  PRELIMINARY  MOTION  FOR 
DLCLAI^TION  OF  PARTY  OPPONENT 
RAYMOND'S  CLAIMS 
UNPATENTABLE  UNDER  37  CI"R 
§  1.633(a).  The  replv  then  tends  to  he 
PARTY  SMITHS  REPLY  TO  PARTY 
RAYMONDS  OPPOSITION  FO  PARTY 
SMITH'S  PRELIMINARY  MOTION  FOR 
DECLARATION  OF  PARTY  OPPONENT 
RAYMOND'S  CL.MMS 
UNPATENTABLE  UNDER  37  CFR 
§  1.633(a).  It  should  be  apparent  that  the 
styling  of  the  paper  loses  its 
significance.  Accordingly,  pending  a 
further  rulemaking  effort  parties  in 
interference  can  simplify  matters  bv 
voluntarily  adopting  the  essence  of  the 
suggestion  by  replacing  the  styling  of 
the  three  papers  identified  above  w  ith 
the  following:  (1)  SMITH'S 
PRELIMINARY  MOTION  NO.  1:  (2) 
Pj\YMOND  S  OPPOSmON  no.  1:  and 
(3)  SMITHS  REPLY  NO.  1.  If  numerous 
motions  are  filed,  then  sequential 
numbers  can  be  used.  In  a  two-part\ 
interference,  if  the  parties  can  agree,  one 
can  use  numbers  and  the  other  letters. 
In  any  event,  it  would  be  of 
considerable  help  to  the  Board  if  the 
style  of  a  paper  dees  not  exceed  a  single 
line. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.637(a)  is  also 
revised  by  changing  "Every"  in  the 
second  sentence  to  "Each." 

Section  1.637(c)(1)  sets  forth  the 
requirements  for  a  preliminary  motion 
to  add  or  substitute  a  proposed  (ount. 
The  Notice  of  Proposed  Rulemaking 
proposed  amending  paragraph  (( :)(l)(v) 
in  two  respects:  (1)  To  require  a  moving 
party  to  show  that  the  proposed  count 
is  patentable  over  the  prior  art:  and  (2) 
to  specify  that  a  proposed  substitute 
count  need  only  be  shown  to  be 
patentably  distinct  from  the  other 
counts  proposed  to  remain  in  the 
interference,  since  a  proposed  substitute 
count  need  not  be  patentably  distinct 
from  the  count  it  is  to  replace.  Several 
comments  opposed  amending 
*!  1.637(c)(l)(v)  to  require  a  party  to 
show  that  a  proposed  new  count  is 
patentable  over  the  prior  art.  staling. 
inter  alia,  that  the  date  of  a  count  for 
purposes  of  determining  what  is 
available  as  prior  art  is  not  clear.  The 
statements  in  the  comment  are  well 
taken  for  the  reasons  given  above  in  the 
discussion  of  §  1.601(f).  Accordingly, 
the  proposal  to  amend  paragraph 
(c)(l)(v)  to  require  the  moving  party  to 
show  the  patentability  of  a  proposed 
new  count  over  the  prior  art  is 
withdrawn.  Paragraph  (c)(l)(v)  is 
revised  only  to  require  that  a  proposed 
substitute  count  mu.st  be  shown  to  he 
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pt'fentably  distinct  from  the  other 
counts  proposed  to  remain  in  the 
inlerfcrtnce. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.637(c.)(l){vi) 
is  revi.sed  to  clarify  that  a  preliminary 
motion  under  §  1.633(r){l)  need  not  be 
accompanied  by  a  preliminary  motion 
for  benefit  under  §  1.633(0  unless  the 
moving  party  seeks  benefit  w  ifh  respect 
to  the  proposed  count. 

In  order  to  eliminate  the  need  for  an 
opponent  to  respond  to  a  §  1.633(c)(ll 
motion  with  a  prfiliminarj'  motion 
under  S  1.033(0  claiming  benefit,  which 
lins  the  effect  of  delaying  a  decision  on 
t!.f  t»  l.r>33{c)(l)  motion,  the  Notice  of 
Proposed  Rulemaking  also  proposed 
aniending  §  l.<)37  by  adding  a  new 
(iiira;4rapli  (c)(l)(v;i)  reading  as  follows: 

•  if  an  ijpponcnt  is  scconied  the  brnefil  iif 
thi'  filiii>;  li.itn  of  an  uarlii'r  filed  appliciilion 
111  \hv.  noticr  of  dw Jarafioii  of  Ihf? 
i:il«:rtiTi'nri!.  show  why  !hc  tippiiiifi.!  is  not 
rtlv)  rntitlod  til  btinffit  of  the  earlier  filed 
ii;<plic:i<tiiui  with  rcspixt  to  the  pniposcd 
( (iiir.l.  (Ilherwise.  the  opjHinent  will  tie 
po'sunii'd  to  ho  entitled  to  the  ttenefit  of  \hv 
e.irluT  filed  applir  Htion  with  n~spert  to  the 
piCIMisiHi  t.oiir.l 

C)ne<;ornment  suggested  ciariiying  the 
first  sentence  by  inserting  "and  if  the 
rr'fi\  ant  desires  a  holding  that  its 
opponent  is  not  entitled  to  the  benefit 
of  the  filing  date  of  the  earlier  filed 
appliuition  for  the  proposed  count' 
.liter  "interference."  'Die  same  change 
V  as  suggested  for  proposed  new 
istjl  f>.3V(e)(l)(i\)and  l.r.37{e)(2)(viii). 
which  ;ire  identical  to  §  1.637(c)(t)(vii) 
Tl'.t:  suggestion  is  not  l)cing  adopted. 
T'le  rule,  as  amended,  states  that  a 
ii'o;  ing  party  must  take  a  {)usitive  action 
it  it  believes  an  opponent  is  not  entitled 
In  hi-nrfil  for  a  new  count.  Failure  to 
tike  the  positive  action  <:reates  a 
j  ri'siiiiipiion.  The  rule,  as  amended. 
;iUo  s(;jles  the  consequences  of  not 
l.ikiiiga  positive  action.  Taking  t'le 
positive  iiction  is  the  manner  to 
prit'edunilly  attempt  to  overcome  the 
p'esiim|)lion.  Hence,  the  suggttstwi 
■'  i.uiticnlion"'  is  ntit  fiecessary. 

.\s  proposed,  minor  housekeeping 
c,  ni'iulnients  are  made  to  Ss  I.fj37(<.)(i:) 
(ii)and  (iii)  for  clarification,  and 
t,S)  T>37(.  )(J)(iv)  and  l.B3r(c)(3)(ii!]. 
uhii  li  relate  tu  §  l.hart;!!  motions  for 
tieiiefit.  are  removed  and  reserved  as 
cnnect'ssary.  since  nictions  under 
!^  l.fi33(c)  (i:)  antl  (3)  do  not  affect  the 
I  oui:t.  Section  l.Fi.'t7((  )(;illii).  which 
iipplies  to  motions  under  ^  l.f>33(<.M3)  'o 
designate  a  claim  as  i  orresponding  to  a 
count,  is  n;vise<l  to  have  (hums 
(oinpared  to  claims,  as  is  the  (a.se  in 
i^  l.t.33(c)(4)(ii),  which  applies  to 
ni'ifioiis  filed  under  tj  I.ti33(cj(4)  to 
(ii;sigiuite  a  (.Uiim  as  not  (XK°respondiiig 


to  a  count.  The  amendment  avoids  the 
need  to  compare  claims  to  counts. 

Section  1.637(c)(4)(ii)  was  proposed 
to  be  revised  to  require  that  a  party 
moviijg  to  designate  a  claim  as  not 
corresponding  to  a  count  must  show 
that  the  claim  could  not  serve  as  the 
basis  for  a  preliminary  motion  under 
§  1.633(c)(1)  to  add  a  new  covmt.  As 
revised,  the  nile  precludes  a  party  fix)m 
moving  to  designate  one  of  its  claims  as 
not  corresponding  to  the  count  where  an 
opponent's  di.sclosure  would  support  a 
similar  claim.  The  supporting  ralionale 
is  that  the  party  could  Tde  a  §  l.f)33{c)(l) 
preliminary  motion  proposing  a  claim  to 
be  added  to  the  opponent's  cpplication 
and  suggesting  that  the  proposed  (.lairn 
and  the  party's  claim  in  question  be 
designated  as  corresponding  to  a 
propo.sed  new  count.  One  comment 
argues  that  the  proposed  amendment 
would  unduly  burden  a  party  by 
requiring  it  to  propose  claims  to  be 
added  to  an  opponent's  application, 
whereas  under  the  current  rule  the 
opfKment.  who  has  the  option  to 
propose  such  a  count  and  such  a  tdaiin 
in  a  motion  under  §  l.f>33(c)(l),  runs  the 
risk  of  interference  estoppel  by  not 
pursviing  an  interference  on  common 
patentable  subjei.t  matter.  Thus,  the 
comflient  notes  that  the  effect  of  the 
proposed  retjuirement  would  be  to 
require  a  party  to  prevent  its  opponent 
from  possibly  getting  itself  into  an 
estoppel  situation.  The  {)oint  of  the 
comment  is  well  taken.  Accordingly,  the 
proposal  to  amend  §  1.637(c)(4)  in  the 
manner  criticized  hy  the  comment 
hereby  v\ididrawn. 

As  proposed  in  the  Notice  of 
Propostid  Rulemaking,  §l.r.37(d)(4). 
which  authorizes  a  parly  to  file  a  motion 
for  l>enefit  together  with  a  motion  under 
*5  l.f>33(d),  is  removed  and  reserved  as 
unne<:essai  V.  Motions  filed  under 
«i  l.f>31(d!  di  'lOt  affect  the  count. 
Sections  l.»i37(e)(l)(viii)  and  (e)(2)(vii) 
arc  revised  to  make  it  clear  that  a 
preliniinary  motion  under  §§  l.fi33(e)(l) 
or  (t')(2)  need  not  be  accompanied  by  a 
pri'lirninary  motion  for  benefit  under 
*i  l.fr.i3(0  unless  the  moving  party  seeks 
l)i'n»'llt  tvilh  resptHit  to  the  p.'-uposed 
count.  As  propo.sed,  §!^  l.B3r(e)(l)(ix) 
and  (e)t2)(viii)  are  added  specifying  that 
wh.ere  a  party  is  accorded  the  l)enefit  of 
the  filing  date  of  an  earlier  filed 
api)lirntion  in  the  notice  of  declaration 
of  the  interference,  that  party  is 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  propased  count. 

Section  1.637(0(2)  is  nnised.  as 
proposed,  by  changing  "abroad"  to  "in 
a  hi.-eign  cotmtry"  and  reinoviiig  both 
oc(  urrences  of  "filed  abroad"  as 
suj>^rfluous. 


The  Notice  of  Proposed  Rulemaking 
proposed  to  amend  §  1.637(h)  by  adding 
a  sentence  slating  that  "[a]  patentee  may 
not  move  under  §  1.633(h)  to  add  a 
rei.ssue  application  that  includes  new  or 
amended  claims  to  be  designated  as  not 
corresponding  to  a  count."  The  purpose 
of  the  proposal  was  to  make  clear  that 
a  preliminary  motion  to  add  a  reissue 
application  that  includes  a  new  or 
amended  claim  to  be  designated  as  not 
corresponding  to  a  count  will  be  given 
the  same  treatment  as  a  preliminary 
motion  proposing  to  amend  a  claim  in, 
or  add  a  new  claim  to,  an  involved 
application  to  be  designated  as  not 
corresponding  to  the  count,  i.e.,  the 
preliminary  motion  will  be  dismis-sed. 
See  L'Esperance  V.  Nisbimoto.  18 
USPQ2d  1534. 1537  (Bd.  Pat.  App  &  Int. 
1991)  (interference  rules  do  not 
Duthorii^e  a  motion  by  party-applicant  to 
amend  or  add  a  claim  to  be  designated 
as  not  corresponding  to  the  count). 
Several  comments  were  received  in 
opposition  to  this  proposal,  o.ne  of 
which  stated: 

As  understood,  this  would  pmvent  movinfi^ 
to  add  any  reissue  application  to  an 
interference  if  even  a  single  claim  of  that 
reissue  was  independently  patentable,  i.e., 
properly  not  subject  to  the  interference,  even 
if  some  or  most  of  the  other  claims  were  the 
same  as,  or  patentahly  indi.stinct  from,  claim.s 
already  subject  to  the  interference. 

It  is  not  seen  why  patent  owners  should  bt; 
deprived  of  their  statutory'  and  norroHl  ^x 
parte  right  to  have  and  niaintiiin  reissue 
applications  with  appropriate  claims  to 
inventions  disclosed  in  their  specifications, 
simply  to  meet  a  new  interference  rule 
rcqiiin;ment  that  appears  to  tw  .soU'iy  tor 
administrative  convenience  for  the 
interference  pmceeding. 

The  statement  in  the  comment  is 
justified.  The  rule  as  proposed  to  be 
revised  would  unfairly  preclude  a 
patentee  whose  involved  claims  ?'eall 
held  to  be  unpatentable  during  t.;.- 
interference  (e.g.,  under  35  Cs  C.  112, 
first  paragraph,  for  lack  of  written 
description  support)  from  adding  a 
reissue  application  that  contains  new  or 
amended  claims  to  be  designated  as 
corresponding  to  a  count  simply 
because  the  rei.ssue  application  also 
happens  to  inc.lude  a  new  or  amended 
claim  to  be  designated  as  not 
corresponding  to  a  count.  Accordingly, 
the  proposed  amendment  to  paragraph 
(h)  is  hereby  withdrawn. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.638(b)  is 
revised  by  changing  "a  reply"  to  "any 
reply." 

One  comment  suggested  amending 
<^  1.6.'!8(a)  to  take  into  aa:ount  that  an 
opposition  may  be  based  on  material 
facts  that  are  not  set  forth  in  the  motion, 
hy  fdianging  "(2)  include  an  argument 


why  the  relief  requested  in  the  motion 
should  be  denied"  to  "(2)  set  forth  in 
numbered  paragraphs  any  material  facts 
in  support  of  the  opposition  not  set 
forth  in  the  motion  and  include  an 
argument  why  the  relief  requested  in  the 
motion  .should  be  denied."  A  similar 
amendment  was  suggested  for  paragraph 
(b)  as  to  replies.  The  suggestions,  which 
are  outside  the  scope  of  the  present 
rulemaking,  are  not  being  adopted.  The 
suggestions  would  appear  to  have 
considerable  merit  and  will  be  made  the 
subject  of  a  future  rulemaking  effort. 

Paragraph  (a)  of  §  1.639,  which 
currently  requires  that  a  motion, 
opposition  or  reply  be  accompanied  by 
the  evidence  on  which  a  party  intends 
to  rely  in  support  of  or  in  opposition  to 
a  motion,  is  revised  as  proposed  in  the 
Notice  of  Proposed  Rulemaking  to  be 
consistent  with  paragraphs  (c)  through 
(g).  which  permit  some  types  of 
evideiice  to  be  filed  after  filing  of  the 
motion,  opposition  or  reply.  In  addition, 
paragraph  (d)(1)  is  revised,  as  proposed, 
by  changing  "call "  to  "use." 

One  comment  expressed  concern 
about  §  1.639(a)  to  the  extent  it  is 
construed  as  requiring  that  all  available 
evidence  in  support  of  a  motion, 
opposition  or  reply  must  be  filed  and 
served  with  the  motion,  opposition  or 
reply,  which  is  presumed  to  be  a 
reference  to  the  construction  given 
§  1.639  in  Irikura  v.  Petersen,  18 
USPQ2d  1362,  1368  (Bd.  Pat.  App.  & 
Int.  1990): 

A.good  faith  effort  must  be  made  to  submit 
evidence  to  support  a  preliminan,-  motion  or 
opposition  when  the  evidence  is  available. 
Orikasa  v.  Oonishi.  |10  USPQZd  1996,  2000 
n.l2  (Comm'r  Pat.  1989).  Note  the 
commentary  [Patent  Interference 
Proceedings;  Final  Rule.]  49  F.R.  l48416|,  at 
48442  (Dec.  12,  1984),  1050  O.G.  |385l.  at  411 
(Ian.  29,  1985]),  [corrections]  50  F.R.  23122 
(May  31,  1985).  1059  O.G.  27  (Oct.  22,  1985). 

See  also  Okada  v.  Hitotsumachi.  16 
USPQ2d  1789,  1790  (Comm'r  Pat.  1990). 
Specifically,  the  comment  notes  that: 

|t|o  permit  testimony  beyond  the  evidence 
filed  with  the  motion,  has  been  likened  to 
"two  bites  of  the  apple".  I  think  there  is  a 
misunderstanding  here,  it  is  not  two  bites. 

For  example,  a  motion  for  summary 
judg-T.ent  that  is  denied,  Isic)  does  not 
preclude  the  party  from  proving  his  case  at 
frial  with  additional  evidence.  Two  bites 
comes  if.  after  decision  on  motion,  a  party 
tries  to  bring  a  second  motion  with 
adiiitional  evidence  or  argument,  or  [if]  after 
trial  and  judgment,  the  loser  wants  to 
introduce  more  evidence  that  was  available 
all  along.  I  see  nothing  wrong  with  an 
interference  party  submitting  the  prior  art 
and  arguing  that  "any  fool  can  plainly  see" 
the  subject  matter  of  the  count  is  obvious. 
That's  a  sort  of  motion  for  summary 
judgment  on  the  issue.  If  the  APj  does  not 


perceive  the  obviousness  to  be  apparent,  he 
or  she  should  invite  the  parties  to  present 
additional  testimony  on  obviousness  during 
the  testimony  time,  not  block  it.  Obviously, 
the  same  reasoning  would  apply  to 
enablement,  operability,  same  patentable 
invention,  etc, 

(Original  emphasis.)  The  suggestion  that 
the  rules  be  revised  to  permit  a  party  to 
later  submit  evidence  that  it  could  have 
submitted  in  support  of  or  in  opposition 
to  a  preliminary  motion  is  declined  for 
the  reasons  given  in  Hanagan  v.  Kimura, 
16  USPQZd  1791, 1793  (Comm'r  Pat. 
1990)  ("the  new  interference  rules  were 
not  intended  to  permit  routine  requests 
to  take  testimony  in  lieu  of  presenting 
timely  affidavits  and  other  available 
proof  of  material  (facts)  with  the 
motion").  See  niso  Staebelin  v.  Secher, 
24  USPQ2d  1513. 1515  n.3  (Bd.  Fat. 
App.  &  Int.  1992). 

Another  comment  suggested 
amending  the  rules  to  permit  the  filing 
of  a  motion  for  "summary  judgment" 
shortly  (e.g..  within  two  months)  after 
the  interference  is  declared  on  a  matter 
that  may  be  dispositive  of  the 
interference,  such  as  the  absence  of  an 
interference-in-fact,  unpatentability  of 
all  of  the  parties'  claims  that  correspond 
to  the  count  or  unpatentability  of  all  of 
the  opponent's  claims  that  correspond 
to  the  count,  with  testimony  being 
restricted  to  affidavits  and  counter- 
affidavits.  Compare  Fed.  R.  Civ.  P.  56. 
The  comment  continues  that  if  the 
motion  is  denied  by  the  administrative 
patent  judge,  there  would  be  no  right  of 
appeal;  if  the  motion  is  granted,  the 
opponent  could  appeal  to  a  three- 
member  panel  of  the  board  and,  if  the 
panel  concurs  with  the  decision  of  the 
administrative  patent  judge,  the 
opponent  could  seek  judicial  review.  To 
the  extent  the  suggestion  is  seeking  a 
rule  authorizing  motions  for  summary 
judgment  like  those  provided  for  in  Fed. 
R.  Civ.  P.  56,  the  suggestion  is  outside 
the  scope  of  the  present  rulemaking  and 
is  therefore  not  being  adopted.  In  a 
future  rulemaking  effort,  PTO  will 
consider  whether  there  is  an  advantage 
to  be  gained  by  some  fonn  of  "summary 
judgment"  motion. 

The  Notice  of  Proposed  Rulemaking 
proposed  to  amend  §  1.640(b)  in  several 
respects.  First,  it  was  proposed  to  add 
a  first  sentence  providing  that  "[ujnless 
an  administrative  patent  judge  or  the 
Board  is  of  the  opinion  that  a  decision 
on  a  preliminary  motion  would 
materially  advance  the  resolution  of  the 
interference,  decision  on  a  preliminary 
motion  should  be  deferred  to  final 
hearing."  One  comment  indicated  that 
requiring  deferral  of  non-dispositive 
motions  may  adversely  affect  settlement 
of  interferences: 


Under  the  current  procedure,  where  most 
motions  are  initially  decided,  if  a  party  is 
faced  with  a  particular  decision  on  a  non- 
dispositive  motion,  that  decision  may  affect 
the  party's  willingness  to  senle  with  the 
opposing  party,  even  knowing  that  the 
decision  may  be  changed  at  final  hearing.  For 
example,  if  a  party  has  proposed  a  new  count 
that  better  fits  its  proofs  and  the  motion 
proposing  the  new  count  is  denied,  the  party 
may  be  willing  to  request  adverse  judgment 
(eg.,  in  exchange  for  a  license)  rather  than  try 
to  prove  invention  of  the  original  count  for 
which  its  proofs  are  not  as  good,  even 
knowing  that  there  is  a  chance  that  the 
proposed  count  may  be  adopted  at  final 
hearing.  Similarly,  a  party  that  has  succeeded 
in  having  important  claims  designated  as  not 
corresponding  to  the  count,  may  be  willing  to 
settle  on  that  basis,  even  though  it  may  lose 
certain  other  claims.  To  the  extent  that  earlv 
decisions  on  preliminary  motions  motivate 
settlement  in  that  way.  the  proposed 
amendments  will  decrease  the  settlement  rate 
of  interferences,  adding  to  the  workload  nf 
the  Board  and  of  practitioners. 

While  the  comment  can  be  correct  in 
some  interferences,  it  may  not  be  true  in 
other  interferences.  In  those 
interferences  where  decision  on  a 
preliminary  motion  is  likely  to  lead  to 
settlement,  the  parties  should  approach 
the  administrative  patent  judge  and 
discuss  the  matter.  Then  the 
administrative  patent  judge  will  then  be 
in  a  position  to  make  an  informed 
decision  on  an  "opinion  that  an  earlier 
decision  on  a  preliminary  motion  would 
materially  advance  the  resolution  of  the 
interfe.'ence.  ■  Amending  the  rule,  as 
proposed,  will  advance  resolution  of 
interferences  where  settlement  is  not 
likely,  while  at  the  same  time  giving  the 
parties  a  means  by  which  to  inform  the 
admini.strative  patent  judge  that  a 
decision  on  a  particular  motion  would 
assist  the  settlement  process. 

One  comment  suggested  that  the 
proposed  language  could  be  clarified  by 
changing  "a  decision"  (first  occurrence) 
to  "an  earlier  decision"  so  that  the 
sentence  reads:  "Unless  an 
administrative  patent  judge  or  the  Board 
is  of  the  opinion  that  an  earlier  decision 
on  a  preliminary  motion  would 
materially  advance  the  resolution  of  the 
interference,  decision  on  a  preliminary 
motion  shall  be  deferred  to  final 
hearing."  The  suggestion  is  being 
adopted. 

Another  comment  stated  that  the 
second  sentence  of  §  1.640(b)  as 
proposed  to  be  revised  ("Motions 
otherwise  will  be  decided  by  an 
administrative  patent  judge.")  is 
somewhat  confusing  and  asks  whether  it 
is  intended  to  mean  that  if  the 
administrative  patent  judge  decides  not 
to  defer  a  motion  to  final  hearing,  the 
administrative  patent  judge  will  then 
decide  the  motion.  Any  possible 
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ambiguity  is  avoided  by  changing 
"otherwise"  to  "not  deferred  to  final 
hearing." 

Although  not  proposed  in  the  Notice 
of  Proposed  Rulemaking,  the  sentence 
in  §  1.640(b  )  which  currently  reads 
"(ajn  administrative  patent  judge  may 
consult  with  an  examiner  in  deciding 
motions  involving  a  question  of 
patentability"  is  changed  to  "[ajn 
administrative  patent  judge  may  consult 
with  an  examiner  in  deciding  motions" 
to  avoid  any  uncertainty  that  the 
administrative  patent  judge  is  free  to 
consult  with  an  examiner  on  any 
preliminary  motion. 

Still  another  comment  suggested  that 
the  fourth  sentence  of  §  1.640(b)  as 
proposed  to  be  revised  ("An 
administrative  patent  judge  may  take  up 
motions  for  decision  in  any  order  and 
may  grant  or  deny  any  motion  or  take 
such  other  action  which  will  secure  the 
just,  speedy,  and  inexpensive 
determination  of  the  interference.")  be 
changed  to  read  as  follows  to  make  it 
clear  that  the  goal  of  ensuring  a  just, 
speedy,  and  inexpensive  determination 
of  the  interference  applies  to  the  choice 
of  order  of  deciding  motions:  "An 
administrative  patent  judge  may  take  up 
motions  for  decision  in  any  order,  may 
grant  or  deny  any  motion,  and  may  take 
such  other  action  which  will  secure  the 
just,  speedy,  and  inexpensive 
determination  of  the  interference."  The 
suggestion  is  being  adopted.  The  rule  is 
also  revised  to  make  absolutely  clear 
that,  among  other  things,  an 
administrative  patent  judge  may  dismiss 
a  motion,  e.g.,  when  a  motion  does  not 
comply  with  a  rule.  The  addition  of  the 
possibility  of  "dismissing"  a  motion 
augments  the  sanction  available  under 
§  1.618(a),  i.e.,  return  of  a  paper. 

One  comment  suggested  adding  a 
provision  to  §  1.640(b)  specifically 
recognizing  the  authority  of  the 
administrative  patent  judge,  for  the 
purpose  of  promoting  the  just,  speedy 
and  inexpensive  resolution  of  the 
interference,  "to  schedule  a  final 
hearing  on  deferred  preliminary 
motions  prior  to  the  time  of  testimony 
on  priority,  etc.  See  also  §  1.654(a)."  The 
suggestion,  which  is  outside  the  scope 
of  the  present  rulemaking,  is  not  being 
adopted.  The  suggestion  will  be 
considered  in  a  future  rulemaking  effort, 
although  it  should  be  noted  that  nothing 
in  the  rules  should  be  construed  as 
precluding  an  administrative  patent 
judge  or  the  Board  from  ordering  a 
"final"  hearing  on  a  particular  issue. 
Whether  such  a  "final  hearing"  is 
ordered  is  within  the  sound  discretion 
of  the  administrative  patent  judge  or  the 
Board. 


As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.640(b)  is  also 
revised  to  state  that  "(a)  matter  raised  by 
a  party  in  support  of,  or  in  opposition 
to,  a  motion  that  is  deferred  to  final 
hearing  will  not  be  entitled  to 
consideration  at  final  hearing  unless  the 
matter  is  raised  in  the  peirty's  brief  at 
final  hearing."  one  comment  questioned 
whether  it  will  be  sufficient  to  simply 
incorporate  the  deferred  motion  and 
reply  into  the  brief.  The  answer  is  no. 
With  the  exception  of  a  motion  to 
suppress,  which  may  be  filed  as  a 
separate  paper  together  with  a  party's 
brief  (§  1.656(h)),  and  papers  properly 
belatedly  filed  after  the  brief  has  been 
filed,  the  brief  must  satisfy  the 
requirements  of  §  1.656(b)  with  respect 
to  all  issues  to  be  decided  at  final 
hearing,  including  the  requirement  for  a 
statement  of  the  issue  (§  1.656(b)(4)).  a 
statement  of  the  relevant  facts 
(§  1.6565(b)(5)),  and  an  argument 
(§  1.656(b)(6)).  It  will  be  noted  at  this 
point,  that  the  Board  generally 
discourages  the  practice  of 
incorporating  an  argument  in  one  paper 
into  a  second  paper.  The  reason  is  that 
the  argument  in  the  first  paper  can 
easily  be  overlooked  in  considering  the 
second  paper,  I.e.,  when  an 
administrative  patent  judge -studies  a 
motion,  opposition,  or  reply  at  home 
only  to  find  that  the  "incorporated 
paper"  is  not  available. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.640(b)  is 
revised  to  state  that  "[i]f  the 
administrative  patent  judge  determines 
that  the  interference  shall  proceed  to 
final  hearing  on  the  issue  of  priority  or 
derivation,  a  time  shall  be  set  for  each 
party  to  file  a  paper  identifying  any 
decisions  on  motions  or  on  matters 
raised  sua  sponte  by  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewed  at  final  hearing  as  well 
as  identifying  any  deferred  motions  that 
the  party  wishes  to  have  considered  at 
final  hearing."  One  comment 
questioned  why  the  statement  of  matters 
to  be  reviewed  at  final  hearing  is  limited 
to  final  hearings  on  "priority  or 
derivation."  The  reason  is  that  final 
hearings  on  priority  and/or  derivation 
are  the  only  types  of  final  hearing  that 
will  be  scheduled  pursuant  to 
§  1.640(b).  Final  hearings  that  are 
requested  in  response  to  show  cause 
orders  under  §  1.640(d)  are  set  pursuant 
to  §  1.640(e).  which,  as  amended 
likewise  requires  statements  identifying 
the  matters  to  be  reviewed  at  finial 
hearing. 

Section  1.640(b)  was  also  proposed  to 
be  revised  by  adding  as  the  last 
sentence:  "Any  evidence  that  a  party 
wishes  to  have  considered  with  respect 


to  the  decisions  and  motions  identified 
by  the  party  or  by  an  opponent  for 
consideration  or  review  at  final  hearing, 
including  any  affidavit  filed  by  the  party 
under  §  1.608  or  1.639(b).  shall  be 
served  on  the  opponent  during  the 
testimony-in-chief  period  of  the  party." 
In  order  to  consistent  with  the 
terminology  in  the  preceding  sentence 
of  §  1.640(b).  the  phrase  "decisions  and 
motions"  in  the  proposed  last  sentence 
is  replaced  by  "decisions  and  deferred 
motions."  Furthermore,  the  last 
sentence,  as  adopted,  has  been  worded 
to  take  into  account  the  retention  and 
amendment  of  §  1.671(e)  to  permit  a 
party  to  file  a  notice  of  intent  to  rely  on 
affidavits,  patents  and  printed 
publications  previously  submitted 
under  §  1.639(b).  Accordingly,  the  last 
sentence,  as  adopted,  reads:  "Any 
evidence  that  a  party  wishes  to  have 
considered  with  respect  to  the  decisions 
and  deferred  motions  identified  by  the 
party  or  by  an  opponent  for 
consideration  or  review  at  final  hearing 
shall  be  filed  or,  if  appropriate,  noticed 
under  §  1.671(e)  during  the  testimony- 
in-chief  period  of  the  party." 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  the  last  sentence 
of  §  1, 640(b)(1)  ("After  the  time  expires 
for  filing  any  amendment  and 
supplemental  preliminary  statement, 
the  examiner-in-chief  will,  if  necessary, 
redeclare  the  interference.")  is  changed 
to  read:  "At  an  appropriate  time  in  the 
interference,  and  when  necessary,  an 
order  will  be  entered  redeclaring  the 
interference."  One  comment  requested 
clarification  of  the  meaning  of  "when 
necessary"  and  suggested  that 
redeclaration  should  be  required  when 
the  order  of  parties  is  changed  but  the 
count  remains  the  same,  in  order  to 
make  it  clear  who  is  junior  and  who  is 
senior.  The  suggestion,  which  included 
no  specific  language  for  its 
implementation  and  is  outside  the  scope 
of  the  present  rulemaking,  is  not  being 
adopted.  It  will  be  considered  in  future 
rulemaking  effort. 

Section  1.640(b)(2),  which  currently 
states  that  a  preliminary  motion  filed 
after  a  decision  is  entered  on 
preUminary  motions  under  §  1.633  will 
not  be  considered  except  as  provided  by 
§  1.655(b),  is  revised  to  state  that  a 
preliminary  motion  filed  after  the  time 
expires  for  filing  preliminary  motions 
will  not  be  considered  except  as 
provided  by  §  1.645(b)  by  changing 
"1.655(b)"  to  "1.645(b)."  Section 
1.645(b)  relates  to  consideration  of 
belatedly  filed  papers  in  general. 

The  Notice  of  Proposeo  Rulemaking 
proposed  to  amend  §  1.640(c),  which 
currently  requires  an  administrative 
patent  judge  or  the  Board  to  specifically 


authorize  an  opposition  to  a  request  for 
reconsideration  of  a  decision  by  an 
administrative  patent  judge,  to  authorize 
an  opponent  to  file  an  opposition, 
thereby  saving  the  administrative  patent 
judge  or  the  Board  the  time  it  would 
otherwise  take  to  determine  whether  to 
authorize  an  opposition.  An  opposition 
is  normally  required  before  the  Board 
will  modify  the  decision  of  an 
administrative  patent  judge.  One 
comment  suggested  that  because  the 
Board  frequently  dismisses  or  denies 
requests  for  reconsideration  without 
requesting  an  opposition,  the  proposed 
amendment  will  have  the  effect  of 
unnecessarily  increasing  costs  by 
encouraging  the  filing  of  oppositions 
that  the  Board  may  frequently  find 
unnecessary  to  consider.  The  point  is 
well  taken  and  the  proposal  to  amend 
§  1.640(c)  to  authorize  oppositions  to  be 
filed  without  leave  of  the  administrative 
patent  judge  is  therefore  withdrawn. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  the  last  sentence 
of  §  1 .640(c)  is  removed  in  order  to 
authorize  a  single  individual 
administrative  patent  judge  to  decide  a 
request  for  reconsideration  and  is  al-so 
revised  to  require  that  a  request  for 
reconsideration  by  filed  by  hand  or 
Express  Mail.  The  amendment  of  the 
rule  should  not  be  construed  as  limiting 
the  authority  of  the  Board,  in  the 
discretion  of  an  administrative  patent 
judge  or  the  Board,  to  decide  a  request 
for  reconsideration. 

One  comment  suggested  amending 
the  second  sentence  of  §  1.640(c)  to 
permit  service  by  next-business-day 
courier,  arguing  that  hand  delivery  is 
often  impractical  and  Express  Mail 
unduly  difficult.  The  comment  also 
suggested  that  paragraph  (c)  be  revised 
to  allow  reconsideration  of  a  decision 
on  motions,  which  is  currently  limited 
to  identifying  points  that  have  been 
"misapprehended  or  overlooked, '  on 
the  additional  ground  that  the  decision 
is  simply  wrong  on  the  merits,  noting 
that  decisions  on  reconsideration  in 
several  interferences  agreed  that  a 
decision  is  wrong  on  the  merits,  but 
refused  to  change  it  on  the  grounds  that 
nothing  was  overlooked  or 
misapprehended.  Both  of  these 
suggestions  are  outside  the  scope  of  the 
present  rulemaking  and  are  not  being 
adopted.  However,  pending  a  future 
rulemaking  effort,  the  word  "served  by 
hand"  in  §  1.640(c)  and  elsewhere  in  the 
rules  should  be  construed  to  include 
service  by  next-business-day  courier.  In 
using  a  next-business-day  courier,  a 
party  is  serving  the  paper  by  hand,  the 
"hand"  being  the  courier  service. 
Hence,  service  by  hand  will  be 
construed  to  include  service  by  any 


commercial  courier  which  performs  a 
service  essentially  equivalent  to  the 
Express  Mail  service  provided  by  the 
U.S.  Postal  Service.  Pending  further 
rulemaking,  the  date  of  service  shall  be 
the  date  of  delivery  to  the  courier. 

Section  1.640(d)(1),  which  currently 
states  that  an  order  to  show  cause  under 
that  section  may  be  based  on  a  decision 
on  a  motion  which  is  dispositive  of  the 
interference  against  a  party  as  to  any 
count,  is  revised,  as  proposed  in  the 
Notice  of  Proposed  Rulemaking,  to  also 
include  decisions  on  dispositive  matters 
raised  sua  sponte  by  an  administrative 
patent  judge. 

Section  1.640(e)  is  revised,  as 
proposed,  to  incorporate  the  substance 
of  the  Notice  of  December  8,  1956. 
published  as  "Interference  Practice: 
Response  to  Order  to  Show  Caii.se  Under 
37  CFR  1.640."  1074  Off.  Gaz.  Pat. 
Office  4  (Jan.  6,  1987).  lOHf.  Off.  Gaz. 
Pat.  Office  282  (Jan.  5.  1988). 
Specifically,  §  1.640(e),  as  amended, 
provides  that  where  the  order  to  show 
cause  was  issued  under  §  1.64G(d)(l), 
the  party  may  file  a  paper  (i)  requesting 
that  final  hearing  be  set  to  review  the 
decision  which  is  the  basis  for  the  order 
and  identifying  every  other  decision  of 
the  administrative  patent  judge  that  the 
party  wishes  to  have  reviewed  by  the 
Board  at  a  final  hearing,  or  (ii)  fully 
explaining  why  judgment  should  not  be 
entered.  Any  opponent  is  permitted  to 
file  a  response  to  the  paper  within  20 
days  of  the  date  of  service  of  the  paper, 
where  the  order  was  issued  under 
§  1.640(d)(1),  and  the  paper  includes  a 
request  for  final  hearing,  the  opponent's 
response  must  identify  ever}-  decision  of 
the  administrative  patent  judge  that  the 
opponent  wishes  to  have  reviewed  by 
the  Board  at  a  final  hearing.  Where  the 
order  was  issued  under  §  1.640(d)(1) 
and  the  paper  does  not  include  a  request 
for  final  hearing,  the  opponent's 
response  may  include  a  request  for  final 
hearing  which  must  identify  ever)- 
decision  of  the  administrative  patent 
judge  that  the  opponent  wishes  to  have 
reviewed  by  the  Board  at  a  final  hearing. 
Where  an  opponent's  response  includes 
a  request  for  a  final  hearing,  the  party 
who  filed  the  paper  shall  have  14  days 
from  the  date  of  service  of  the 
opponent's  response  in  which  to  file  a 
supplemental  paper  identifying  any 
other  decision  of  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewed  by  the  Board  at  a  final 
hearing.  The  paper  or  the  response 
thereto  shall  be  accompanied  by  a 
motion  (§  1.635)  requesting  a  testimony 
period  if  a  party  wishes  to  introduce  any 
evidence  to  be  considered  at  final 
hearing  (§  1.671),  such  as  affidavits 
previously  filed  under  §  1.639(b).  A 


request  for  a  testimony  period  will  be 
construed  as  including  a  request  for 
final  hearing.  If  the  paper  contains  an 
explanation  of  why  judgment  should 
not  be  entered  in  accordance  with  the 
order  and  no  party  has  requested  a  final 
hearing,  the  decision  that  in  the  basis 
for  the  order  shall  be  reviewed  based  on 
the  contents  of  the  paper  and  the 
response.  If  the  p^per  fails  to  show  good 
cause,  the  Board  shall  enter  judgment 
against  the  party  against  whom  the 
order  issued. 

One  comment  suggested  that  in  view 
of  the  proposed  addition  to  §  1.640(b)  to 
create  a  presumption  of  deferral  of 
nondispositive  preliminary  motions,  a 
provision  should  be  added  allowing  the 
parties  to  request  that  the  Board  also 
consider  deferred  preliminarv  motions 
al  a  t^  l.fi40(e)  final  hearing.  The 
comment  has  merit  and,  while  not  being 
adopted  specially  at  this  time,  will  be 
made  the  subject  of  future  rulemaking. 
In  the  interim,  and  consistent  with  the 
second  sentence  of  §1.601,  the  niles 
should  be  construed  to  give  the 
administrative  patent  judge  the 
maximum  discretion  to  determine  what 
issues  might  be  considered  at  any  final 
hearing  set  as  a  result  of  entry  of  an 
order  to  show  cause. 

One  conmient  suggested  that 
§  1.640(e)(1)  be  revised  to  automalinally 
authorize  the  party  who  filed  a  paper  in 
response  to  a  §  1.640(d)  show  cause 
order  to  file  a  reply  to  an  opponent's 
response'in  order  to  avoid  the  need  for 
motions  to  file  such  replies.  The 
suggestion  is  outside  the  scope  of  the 
present  rulemaking  and  is  not  being 
adopted.  Another  comment  suggested 
adding  a  provision  to  §  1.640(e)  similar 
to  the  last  sentence  of  proposed 
§  1.640(b)  so  that  parties  can  include 
§  1.639  preliminary  motion  proofs  in  the 
record  for  consideration  at  a  §  1.640(e) 
final  hearing.  The  suggestion  is  being 
adopted.  Accordingly,  the  penultimate 
sentence  of  §  1.640(e)(3).  as  adopted, 
reads:  "Any  evidence  that  a  party 
wishes  to  have  considered  with  respect 
to  the  decisions  and  deferred  motions 
identified  by  the  party  or  by  an 
opponent  for  consideration  or  review  at 
final  hearing  shall  be  filed  or,  if 
appropriate,  noticed  under  §  1.671(e) 
during  the  testimony  period  of  the 
party." 

One  comment  suggested  modifying 
the  first  sentence  of  proposed 
§  1.640(e)(4)  ("If  the  paper  contains  an 
explanation  of  why  judgment  should 
not  be  entered  in  accordance  with  the 
order  and  no  party  has  requested  a  final 
hearing*  *  *.")  by  changing  "order 
and"  to  read  "order,  and  if."  The 
suggestion  is  being  adopted. 
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Two  conunents  suggested  that 
interferences  can  be  expedited  and  the 
costs  reduced  by  amending  the  rules  to 
formahze  the  procedure  of  having  an 
administrative  patent  judge  conduct  a 
hearing  after  the  filing  of  motions, 
oppositions  and  replies  on  issues  that 
are  potentially  dispositive  of  the 
interferexice,  as  has  been  done  on  an 
experimental  basis  in  several 
interfierences.  The  comment  indicates 
that  such  a  procedure  should  reduce 
lime  and  costs,  encourage  settlements, 
reduce  issues,  and  help  parties  reach 
stipulations.  The  suggestion,  which  is 
outside  the  scope  of  the  present 
rulemaJung.  is  not  being  adopted.  The 
suggestion  will  be  the  subject  of  future 
rulemaking.  In  the  interim,  there  is 
nothing  in  the  rules  to  preclude  a  party 
from  requesting  a  hearing  on  a 
dispositive  motion.  Whether  a  hearing  is 
conducted  is  a  matter  within  the 
discretion  of  the  administrative  patent 
judge. 

Section  1.641  currently  provides  that 
an  administrative  patent  judge  who 
becomes  aware  of  a  reason  why  a  claim 
designated  to  correspcMid  to  a  count  may 
not  be  patentable  should  notify  the 
parties  of  the  reason  and  set  a  time 
within  which  each  party  may  present  its 
views.  After  considering  the  views,  the 
administrative  patent  judge  determines 
how  the  interference  shall  proceed.  The 
Notice  of  Proposed  Rulemaking 
proposed  to  amend  §  1.641  to  state  that 
a  party's  views  "may  include  argument 
or  appropriate  prehminary  motions 
under  §  1.633  (c).  (d)  or  (h),  including 
any  supporting  evidence."  After  the 
Notice  of  Proposed  Rulemaking  was 
pubhshed  it  became  apparent  that  the 
proposed  language  is  ambiguous  as  to 
(1)  whether  evidence  can  be  submitted 
in  support  of  argument  as  well  as  in 
support  of  appropriate  motions  and  (2) 
as  to  whether  a  party  who  agrees  with 
the  administrative  patent  judge's 
determination  of  unpatentability  is 
entitled  to  file  motions  under  §§  1.633 
(c),  (d)  and  (h).  These  possible 
ambiguities  are  avoided  by  amending 
the  rule  to  state  that  a  party's  views  may 
include  argument,  including  any 
supporting  evidence,  and  in  the  case  of 
the  party  whose  claim  may  be 
unpatentable,  may  also  include  one  or 
more  appropriate  preliminary  motions 
under  §§  1.633  (c).  (d)  and  (h).  including 
any  supporting  evidence.  TTie  Notice  of 
Proposed  Rulemaking  also  proposed 
amending  §  1.641  to  state  that  "(ajfter 
coiisidering  any  timely  hied  views, 
including  any  timely  filed  preliminary 
motions  under  §  1.633,  the 
administrative  patent  judge  shall  decide 
how  the  interference  shall  proceed." 


Inasmuch  as  the  proposed  language  fails 
to  take  into  account  any  oppositions  and 
replies  for  the  motions,  the  rule  is 
instead  revised  to  read:  "After 
considering  any  timely  filed  views, 
including  any  timely  filed  preliminary 
motions  under  §  1.633,  oppositions  and 
replies,  the  administrative  patent  judge 
shall  decide  how  the  interference  shall 
proceed." 

One  comment  responded  to  the 
proposed  amendments  of  §  1 .641  as 
follows: 

The  action  taken  by  an  administrative 
patent  judge  under  this  rule  should  be 
described  as.  in  effect,  a  section  1.633(a) 
motion  by  the  administrative  ptatent  judge. 
The  action  should  point  out  that  any  party 
disagreeing  with  the  administrative  patent 
judge  should  respond  in  the  same  fashion  as 
it  Mfould  in  opposing  a  section  1.633(a) 
motion  induding  the  submission  of  all 
available  evidence  under  rule  1.639.  By 
taking  action  under  this  rule,  an 
administrative  patent  judge*  becomes  the  (or 
an)  adversary  to  at  least  one  party  in  the 
interference  and  therefore  any  decision  on 
such  a  motion  by  an  administrative  patent 
judge  should  be  deferred  to  final  hearing  and 
the  administrative  patent  judge  who  took  the 
action  should  not  be  a  member  of  the  panel 
at  final  hearing.  CXher  possibilities  would  t>e 
to  remand  the  matter  to  the  primary  examiner 
for  his  or  her  decision  as  to  whether  there  is 
any  nverit  to  the  purported  ground  of 
unpatentability.  If  the  purported  ground  of 
unpatentability  applies  to  the  claims  of  a 
patent  involved  in  the  interference,  the 
primary  examiner  could  determine  whether 
the  purported  ground  of  unpatentability  is 
sufficient  to  institute  a  reexamination 
proceeding  with  respect  to  the  patent.  If  the 
primary  examiner's  decisioa  is  adverse  to 
one  or  more  of  the  parties,  that  party  or  those 
parties  would  have  the  burden  of  showing 
that  the  primary  examiner's  decision  was 
incoirect  Another  possibility  would  be  £or 
the  adrainistraXive  patent  judge  to  merely 
notice  the  issue  and  provide  the  parties  with 
a  period  of  time  within  which  to  submit  a 
motion  under  section  1.633(a).  If  none  of  the 
parties  submits  a  section  1.633(a3  motion  and 
the  administrative  patent  judge  considers  the 
matter  to  be  of  sufficient  importance,  he  or 
she  could  then  remand  to  the  attention  of  the 
primary  exatniner  for  his  or  her  decision  as 
previously  indicated. 

The  suggestion  that  §  1.641  be  revised  to 
characterize  an  administrative  patent 
judge's  determination  that  a  party's 
claim  may  be  unpatentable  as.  in  effect, 
a  §  1.633(a)  motion  is  not  being  adopted. 
Section  1.641.  as  proposed  to  be  revised 
by  the  comment,  could  be  construed  as 
precluding  an  opponent  who  agrees 
with  the  determination  from  submitting 
argument  and  appropriate  motions. 
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including  evidence,  in  support  of  the 
determination.  The  suggestion  that  the 
administrative  patent  judge  who 
initially  made  the  determination  of 
unpatentability  be  precluded  from 
serving  as  a  member  of  the  reviewing 
panel  at  final  hearing  is  not  adopted. 
Judges  in  various  courts  and  judges  in 
administrative  proceedings  routinely 
issue  orders  to  show  cause  and  consider 
views  presented  in  response  to  those 
orders.  In  the  case  of  a  dispositive 
matter  which  results  in  the  issuance  of 
an  Older  to  show  cause,  the  party 
receiving  the  order  to  show  cause  knows 
that  in  addition  to  the  administrative 
patent  judge  issuing  the  order,  at  least 
two  other  administrative  patent  judges 
will  consider  the  response.  Moreover,  it 
should  be  noted  that  resolving 
patentabiUty  in  an  interference  and  In 
ex  parte  prtxreedings  is  not  the  same.  In 
ex  parte  examination  of  a  patent 
apphcatioD.  the  statute  specihcally 
contemplates  an  administrative  appeal 
to  the  Board.  35  U.S.C  134.  Li  the  case 
of  interferences,  the  statute  authorizes 
the  Board,  in  the  first  instance,  to  make 
a  patentability  determination.  35  U.S.C. 
13S(a).  Hence,  the  statute  does  not 
requite  that  an  administrative  patent 
judge  issuing  an  order  to  show  cause  not 
participate  in  ruling  on  the  sufficiency 
of  any  response  to  the  order.  Efficient 
administration  of  interferences  in  PTO 
dictates  that  the  administrative  patent 
judge  most  likely  to  be  familiar  with  the 
record  participate  in  evaluating 
responses  to  orders  to  show  cause. 

Another  comment  suggested  that  a 
§  1.641  order  authorizing  views  be 
identified  in  the  rule  as  an  order  to 
show  cause.  The  suggestion  is  not  being 
adopted.  If,  after  considering  the  parties' 
arguments,  motions,  oppositions  and 
replies,  the  administrative  patent  judge 
concludes  that  all  of  the  involved  claims 
or  one  or  both  parties  are  unpatentable, 
the  administrative  patent  judge  may 
issue  an  order  to  show  cause  pursuant 
to  §  1.640(d)(1)  as  amended,  which 
e.xpressly  provides  for  a  show  cause 
order  based  on  a  decision  on  a  matter 
raised  sua  sponte  by  an  administrative 
patent  judge. 

Section  1.643(b)  is  revised,  as 
proposed  in  the  Notice  of  Proposed 
Rulemaking,  for  clarification  and  also  to 
change  "ends  of  justice"  to  "interest  of 
justice"  to  be  consistent  with  the 
language  used  in  other  interference 
rules,  including  §§  1.628(a)  and 
1.687(c). 

As  proposed  in  the  Notice  of 
Proposed  rulemaking,  §  1.644(a)  is 
revised  by  changing  "a  panel  consisting 
of  more  than  one  examiner-in-chief '  to 
"the  Board"  and  paragraphs  (a)(1).  (b) 


and  (c)  are  revised  by  changing  both 
occurrences  of  "panel"  to  "Board.  " 

Section  1.644(a)(2)  is  revised  by 
removing  the  statement  concerning 
when  parties  are  authorized  to  file  a 
petition  seeking  to  invoke  the 
supervisory  authority  of  the 
Commissioner.  The  times  for  filing 
petitions  are  set  out  in  §  1.644(b}. 

Section  1.644(b)  is  revi.=;ed  to  provide 
that  a  petition  seeking  to  invoke  the 
supervisory  authority  of  the 
Commissioner  shall  not  be  filed  prior  to 
the  party's  brief  for  final  hearing. 
Sections  1.644(a)(2)  and  (b)  currently 
provide  that  such  a  petition  shall  not  be 
filed  "prior  to  the  decision  of  the  Board 
awarding  judgment."  Since 
promulgation  of  the  "new"  rules,  49  FR 
48416  (Dec.  12,  1984).  reprinted  in  10.50 
Off.  Gaz.  Pat.  Office  385  (Jan.  29,  1985), 
there  have  been  relatively  few  petitions 
filed  in  interference  cases,  particularly 
petitions  seeking  to  invoke  supervisor\- 
authority.  Thus,  a  result  sought  to  be 
achieved  under  the  "new"  rules  has 
been,  in  fact,  achieved,  i.e.,  fewer 
petitions.  Under  the  rules,  there  should 
be  few,  if  any,  petitions  to  invoke 
.supervisory  authority.  Section 
1.644(a)(1),  which  authorizes  important 
questions  to  be  certified  to  the 
Commissioner,  should  be  sufficient  in 
most  cases  to  resolve  questions  of 
interpretation  of  the  rules.  Section 
1.644(a)(2)  provides  a  vehicle  for  rule 
interpretation  in  those  cases  where 
certification  is  declined  by  the 
administrative  patent  judge  and  there 
remains,  at  the  time  briefs  are  filed  for 
final  hearing,  a  need  to  resolve  the 
interpretation.  The  time  for  filing  a 
petition  to  invoke  supervisory  authority 
is  believed  to  be  more  appropriate 
before  the  Board  enters  a  final  decision, 
as  opposed  to  after  entry  of  a  final- 
decision — as  required  by  current 
practice.  Parties  should  not  file  petitions 
seeking  to  invoke  supervisory  authority 
in  cases  involving  routine  interlocutor^' 
orders  which  do  not  involve  an 
interpretation  of  a  rule.  As  noted  in  the 
notice  of  final  rule: 

[a]  final  decision  of  the  Board  is  reviewable 
in  the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit  or  an  appropriate  U.S.  district  court. 
Any  reviewing  court  can  teview  all  aspects 
of  the  decision  including  patentability, 
prioritj',  and  all  relevant  interlocutor)'  orders, 
such  as  denials  cf  discovery. 

49  FR  48416,  48418  (Dec.  12,  1984). 
reprinted  in  1050  Off.  Gaz.  Pat.  Office 
385,  387  (Jan.  29, 1985). 

Section  1.644(b)  is  also  revised,  as 
proposed,  by  revising  it  to  state  that  a 
petition  under  §  1.644(a)  shall  be 
considered  timely  it  is  filed 
simuhaneously  with  a  proper  motion 
under  §§  1.633, 1.634,  or  1.635  when 


granting  the  motion  would  require 
waiver  of  a  rule.  In  other  words,  a 
petition  under  §  1.644(a)(3)  should  seek 
waiver  of  a  rule  prospectively  rather 
than  retroactively.  Parties  should 
recognize  that  waiver  of  a  rule  is 
reserved  for  unusual  circumstances. 
Mvers  V.  Feigelman,  455  F.2d  596,  601, 
172  USPQ  580,  584  iCCPA  1972) 
(waiver  of  rules  on  routine  basis  would 
defeat  the  purpose  of  the  rules  and 
substantially  confuse  interference 
practice).  Nevertheless,  since  PTO 
cannot  possibly  contemplate  all 
circumstances  which  can  arise  in 
interferences  at  the  time  a  rule  is 
promulgated,  waiver  of  a  nile  may  be 
entirely  appropriate  in  unusual 
circumstances.  By  encouraging  parties 
to  file  a  petition  when  they  know  a  rule 
must  be  waived,  the  opponent  is  put  ion 
the  best  position  to  address  the  matter 
and  take  whatever  action  might  be  in 
the  opponent's  interest  in  the  event  a 
petition  is  granted.  One  the  other  hand, 
parties  should  not  expect  many 
petitions  to  be  granted  which  seek  to 
waive  the  rules. 

The  time  for  responding  to  a  petition 
under  §  1.644(a)(1)  or  (a)(2)  is  changed 
from  (a)  15  to  days  (b)  to  20  days.  The 
time  for  responding  to  a  petition  under 
§  1.544(a)(3)  is  changed  from  (a)  15  days 
to  (b)  20  days  or  the  date  an  opposition 
is  due  to  the  accompanying  motion, 
whichever  is  earlier.  The  change  will 
permit  an  opponent  to  file  an  opposition 
to  the  motion  and  the  petition  on  the 
same  day  and  should  eliminate 
different,  but  related,  time  periods  from 
running  concurrently. 

Section  1.644(b),  as  proposed,  would 
have  authorized  the  petition  to  be  made 
part  of  the  motion,  as  does  §  1.644Cb)  in 
its  current  form.  Upon  reflection,  since 
the  petition  is  decided  by  one  PTO 
official  and  the  motion  by  another,  it 
will  be  more  efficient  for  PTO  if  the 
petition  and  motion  are  filed  as  separate 
papers.  Additionally,  the  fact  that  a 
petition  has  been  filed  is  less  likely  to 
be  inadvertently  overlooked  if  the 
petition  and  motion  appear  in  separate 
papers. 

In  §  1.644(d),  the  second  sentence,  as 
proposed,  is  removed  as  unnecessary. 
Tiie  Notice  of  Proposed  Rulemaking  also 
proposed  amending  Lhis  paragraph  to 
provide  that  the  statement  of  facts  in  a 
petition  preferably  should  be  in 
numbered  paragraphs.  One  comment 
suggested  that  numbered  paragraphs  be 
required,  rather  than  just  preferred.  The 
suggestion  is  being  adopted.  Another 
comment  suggested  inserting  a  comma 
after  "Board"  in  the  second  sentence  of 
§  1.644(d),  as  proposed  to  be  revised. 
The  suggestion  is  being  adopted. 


As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.644(f)  is 
revised  to  change  the  "15  days"  in 
which  to  request  reconsideration  of  a 
decision  by  the  Commissioner  to  "14 
days." 

in  §  1.644(g),  the  quotation  marks 
around  "Express  Mail"  are  removed,  as 
proposed. 

Section  1.643ib),  which  in  its  current 
form  permits  consideration  of  a 
belatedly  filed  paper  only  if 
accompanied  by  a  motion  under  §  1.635 
showing  sufficient  cause  (§  1.645(b))  for 
the  belatedness.  is  revised  in  several 
respects,  as  proposed  in  the  Notice  of 
Proposed  Rulemaking.  First,  "sufficient 
cause"  is  changed  to  "good  cau.se  '  in 
order  to  provide  a  single  "clause" 
standard  throughout  the  interference 
rules.  Second,  paragraph  (b)  is  revised 
to  permit  consideration  of  a  belatedly 
filed  paper  if  an  administrative  patent 
judge  or  the  Board  sua  sponte,  is  of  the 
opinion  that  it  would  be  in  the  interest 
of  justice  to  consider  the  paper.  An 
example  would  be  where  the  delay  is 
short  (e.g.,  one  day)  and  there  is  no 
prejudice  to  an  opponent  or  where  all 
parties  and  the  Board  act  as  though  a 
paper  is  timely  only  to  discover  later 
that  it  was  not.  For  purposes  of  sections 
other  than  §  1.645,  a  belatedly  filed 
paper  is  considered  "timely  filed"  if 
accompanied  by  a  motion  under  §  1.635 
to  excuse  the  belatedness,  which  is 
granted. 

Section  1.645(d)  is  revised,  as 
proposed,  by  deleting  "In  an 
appropriate  circumstance"  as 
superfluous  in  view  of  the  language 
"may  stay  proceedings,"  which 
indicates  that  the  administrative  patent 
judge  has  the  discretion  to  stay  an 
interference. 

Section  1.646  is  revised  in  the  manner 
proposed  in  the  Notice  of  Proposed 
Rulemaking.  Specifically,  §  1.646(a)(2) 
is  revised  by  deleting  the  reference  to 
§  1.684,  which  is  removed.  Section 
1.646(c)(1)  is  revised  by  inserting  "or 
causing  a  copy  of  the  paper  to  be 
handed"  after  "By  handing  a  copy  of  the 
paper  "  to  make  it  clear  that  the  paper 
need  not  be  personally  delivered  by  the 
party,  i.e.,  that  delivery  by  hand  can  be 
effected  by  a  commercial  courier  is 
used,  it  should  be  understood  that  the 
party  normally  will  deliver  the  paper  to 
the  courier  on  one  day  and  the  paper 
will  be  delivered  to  the  office  of  counsel 
for  the  opponent  on  the  next  day.  A 
certificate  of  service  that  states  that  the 
paper  is  being  served  "via  the  following 
commercial  courier"  [insert  name!"  is 
deemed  to  be  a  proper  service  within 
the  meaning  of  §  1.646(c)(1),  as 
amended.  Pending  further  rulemaking, 
the  date  of  ser\ice  will  be  considered 
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the  date  tiie  paper  is  delivered  to  the 
courier. 

In  §  1.646(c)(4).  "mail"  "(second 
occurrence)"  is  changed  to  "first  class 
mail"  to  make  it  clear  that  the  service 
date  specified  in  that  paragraph  applies 
only  to  first  class  mail. 

Section  1.646(c)(5)  is  redesignated  as 
§  1.64C(c)(6)  and  a  new  §  1.646(c)(5)  is 
added  which  explains  that  a  party  may 
serve  by  Express  Mail  and  that  when 
service  is  effected  by  Express  Mail,  the 
date  of  service  is  considered  to  be  the 
date  of  deposit  with  the  U.S.  Postal 
Service. 

Section  1.546(d)  is  revised  by 
removing  the  quotation  marks  around 
"Express  Mail." 

Section  1.646(e)  is  revised  to  state  that 
the  due  date  for  serving  a  paper  is  the 
same  as  the  due  date  for  filing  the  paper 
in  the  Patent  and  Trademark  Office. 

One  comment  suggested  amending 
§  1.646  to  authorize  service  by  next- 
business-day  courier,  with  Lhe  date  of 
service  being  the  day  the  paper  is  given 
to  the  courier.  The  suggestion  is  not 
being  adopted  at  this  time,  but  will  be 
considered  in  future  rulemaking.  In  the 
interim,  for  the  reasons  given  above, 
service  by  a  next-business-day  courier 
may  be  regarded  as  service  by  hand. 

Section  1.551(a)(2)  is  revised,  as 
proposed,  by  removing  "(testimony 
includes  testimony  to  be  taken  abroad 
under  S  1.584)"  in  order  to  be  consistent 
with  the  proposal  to  remove  and  reserve 
§  1.684  and  by  amending  §§  1.651  (c)(2) 
and  (c)(3)  to  be  consistent  with  the 
amendment  to  the  definition  of 
■effective  filing  date"  in  §  1  601(g) 

The  Notice  oT  Proposed  Rulemaking 
projMJsed  further  amending  §  1.651(dj 
by  changing  "abroad  under  §  1.684"  to 
"in  a  foreign  country."  One  comment 
noted  that  the  term  "foreign  country"  is 
unduly  restrictive  in  that  it  does  not 
include  a  foreign  place  that  is  not  part 
of  a  "country"  and  suggested  that  the 
phrase  "in  a  place  outside  the  United 
Stales"  be  used  instead.  The  suggestion 
is  being  adopted. 

Section  1.653(a)  is  revised  as 
proposed  in  the  Notice  of  Proposed 
Rulemaking.  First,  the  references  to 
certain  paragraphs  of  §  1.672  are  revised 
to  reflect  the  redesignation  of  those 
paragraphs.  Second,  "of  fact"  in  the 
clause  "agreed  statements  of  fact  under 
§  1.672(0"  is  removed,  because  agreed 
statements  under  §  1.672(f), 
redesignated  as  §  1.672(h).  can  set  forth 
either  (1)  how  a  particular  witness 
would  testify  if  called  or  (2)  the  facts  in 
the  case  of  one  or  more  of  the  parties. 
Third,  "under  §  1.684(c)"  is  removed  in 
view  of  the  removal  of  §1.684.  Fourth. 
§  1.653(a)  is  revised  to  indicate  that  in 
addition  to  the  types  of  testimony 


alrtiady  set  forth  therein,  testimony 
includes  copies  of  written 
interrogatories  and  answers  and  written 
requests  for  admissions  and  answers, 
which  might  be  obtained  where  a 
motion  for  additional  discover>'  under 
§  1.687(c)  is  granted. 

One  comment  suggested  deleting 
"transcripts  of  interrogatories,  cross 
interrogatories,  and  recorded  answers" 
on  the  ground  that  this  language  is  from 
§  1.684,  which  is  removed.  The 
suggestion  is  not  being  adopted,  since 
there  may  be  occasions  when  such 
testimony  would  be  appropriate  and 
authorized  by  an  administrative  patent 
judge  or  the  Board. 

Another  comment  suggested 
amending  §  1.653  to  provide  that  a 
party's  record  can  include  copies  of 
videotapes  of  depositions  and  inter 
partes  tests  (in  addition  to  the 
transcripts  of  the  depositions),  citing 
disparate  treatment  of  this  matter  said  to 
be  occurring  with  different 
administrative  patent  judges.  The 
suggestion,  which  is  outside  the  scope 
of  the  present  rulemaking,  is  not  being 
adopted.  The  matter  of  videotapes  and 
other  forms  of  proof  will  be  considered 
in  a  future  rulemaking  effort. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.653(b)  is 
revised  to  be  consistent  with  the 
redesignation  of  certain  paragraphs  of 
§  1.672  and  to  remove  the  reference  to 
§  1.684(c),  which  is  removed.  Section 
1.653(b)  is  also  revised  for  clarity,  while 
§§  1.653(c)  (1)  and  (4)  are  revi.sed  to 
make  it  clear  that  the  only  testimony  to 
be  included  in  a  party's  record  is 
testimony  submitted  on  behalf  of  thu 
party.  Having  copies  of  the  same 
testimony  appear  in  both  parties' 
records  unnecessarily  encumbers  the 
records  and  is  confusing  in  that  a  given 
page  of  testir'Aony  will  have  different 
page  numbers  in  the  different  records, 
with  the  result  that  the  briefs  of  the 
parties  will  refer  to  different  record 
pages  for  the  same  testimony. 

One  comment  suggested  that  either 
§  1.653(b)  or  §  1.672(h)  be  revised  to 
specify  when  an  "an  original  agreed 
statement  under  §  1.672(h)"  is  to  be 
filed,  since  the  due  date  for  filing  such 
a  statement  is  not  provided  in  the 
current  rules.  The  suggestion  is  outside 
the  scope  of  the  current  rulemaking  and 
is  not  bieing  adopted.  In  the  interim, 
parties  should  plan  on  filing  an  agreed 
statement  as  soon  as  practical  after  it  is 
agreed  to,  but  an  administrative  patent 
judge  shall  have  discretion  to  accept  the 
agreed  statement  at  any  reasonable  time. 

Section  1.653(c)(5),  which  currently 
requires  that  the  record  filed  by  each 
party  include  each  notice,  official  record 
and  printed  publication  relied  upon  by 


the  party  and  filed  under  §  1.682(a),  is 
removed  and  resyr\'ed.  as  proposed.  The 
requirement  is  unnecessary  because 
notices,  official  records  and  printed 
publications  are  in  the  nature  of  exhibits 
under  §  1.653(i),  which  are  submitted 
with  hut  not  included  in  the  record.  The 
inclusion  of  exhibits  in  the  record 
nieroly.increases  the  size  of  the  rcicord 
without  serving  anv  useful  purpor,e. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.65.'5(g)  is 
rb'vised,  and  §§1.653  (f)  and  (h) 
removed  and  reserved,  to  eliminate  the 
current  distinction  Ijetween  typewritten 
and  jjrinted  r«:ords.  Spe<;in<:ally. 
§  1.653(g)  is  revised  by  changing  "SV^  x 
11  inches  (21.8  by  27.9  rm.)"  to  "21.8 
by  27.9  cm.  (8Vz  x  11  inches)  '  in  order 
to  emphasise  the  metric  dinumsion,  b)' 
removing  the  requiremi-nt  for  jttstified 
margins,  by  requiring  tiiat  the  r%<ords  be 
bound  with  covers  st  their  loft  edges  in 
such  manner  as  to  lie  flat  when  ofien  to 
any  page  and  in  one  or  niorR  volumes 
of  convenient  size  (approxim:;t»'iy  100 
pages  per  volume  is  suggested )  and  by 
requiring  that  when  there  is  mt.'e  than 
one  volume,  the  nutnbers  of  the  pages 
contained  in  each  volume  must  fippear 
at  the  top  of  the  cover  for  each  v  oUime. 
Section  1  653(1)  is  revised,  as  proposed, 
to  state  that  exhibits  inchide  documents 
and  things  identified  in  affidavits  or  on 
the  record  during  the  taking  of  oral 
depositions  as  well  as  official  rtcord.s 
and  publications  submitted  pursurml  to 
^l.fi82(a). 

Se<;tion  1.654(a)  is  revised,  as 
proposed,  by  changing  "shall '  in  the 
second  senten»:e  to  "may"  for  clarity 
and  also  to  reduce  the  time  for  oral 
argument  by  a  party  from  60  minutes  to 
30  minutes.  Most  hearings  require  no 
more  than  30  mini.tes  per  side  A  panwl 
hearing  oral  argument  retains  discretion 
to  grant  more  time  at  a  henrirr^. 

The  Notice  of  Propcsed  Rui'.Miiaking 
proposed  amending  §  l.es.'jfa)  to  state 
that  the  standard  of  review  for 
interlocutory'  orders  is  "an  abuse  of 
discretion  "  rather  than  "erroneous  or  an 
abuse  of  discretion."  As  explained  in 
the  Notice  of  Proposed  Rulemaking,  the 
recitation  of  a  separatee  "error" 
standard  is  believed  to  be  superfluous. 
because  legal  error  is  one  of  the 
alternative  bases  for  finding  an  abuse  of 
.discretion.  Specifically,  an  abuse  of 
discretion  may  be  found  when  (1)  the 
decision  of  an  administrative  patent 
judge  is  clearly  unreasonable,  arbitrary 
or  fanciful.  (2)  tlie  decision  is  based  on 
an  erroneous  conclusion  of  law.  (3)  the 
findings  of  the  administrative  patent 
judge  are  clearly  erroneous,  or  (4)  the 
record  contains  no  evitlence  upon 
which  the  administrative  patent  judge 
rationally  could  have  based  the 


decision.  Compare,  e.g.,  Heot  and 
Control.  Inc.  v.  Hester  Industries.  Inc.. 
785  F.2d  1017.  1022.  228  USPQ  926, 
930  (Fed.  Cir.  1986):  IVe.sfern  Electric 
Co.  V.  Piezo  Technology.  Inc.  v.  Quigg, 
860  F.2d  428,  430-31,  8  USPQ2d  1853, 
1855  (Fed.  Cir.  1988);  Abrutyn  v. 
Giovnnnielh.  15  F..3d  1048, 1030-51,  29 
USPQ2d  1615,  1617  (Fed.  Cir.  1994).  all 
of  which  define  tiie  phrase  "abuse  of 
discretion."  One  comment  stated  that 
the  rule,  as  proposed  to  be  amended,  in 
effect  j-ai.ses  the  standard  of  review 
because  "abu.se  of  discretion"  include.^ 
"clear  error"  but  not  mere  "trror."  In 
view  of  the  above-cited  Federal  Circuit 
decisions,  it  is  believed  that  the 
statement  in  the  comment  is  not  correct. 

JJne  comment  suggested  inserting  a 
( omnia  after  "correct"  in  penultimate 
-sentence  of  «j  l.B5.''.(a)."  The  suggestion 
is  Irtjing  adopted. 

StJction  1.655lb)  is  revised  to  clarify 
tile  language  concerning  matters  that  a 
party  i.s  not  entitled  to  raise  for 
cousiderdtion  at  final  hearing. 
Specifically.  §  1.655(b).  as  amended, 
provides  that  a  party  shall  not  be 
entitled  to  raise  for  consideration  at 
final  hearing  any  jnatter  which  properly 
1  ouid  have  been  rai.si.vl  bv  a  motion 
under  §  1.633  or  1.634  unless  (1)  The 
mnlter  was  properly  raised  in  a  motion 
tlint  was  timely  filed  by  the  party  under 
!^  1.633  or  1.634  and  the  motion  was 
denied  or  deferred  to  final  hearing,  (2) 
lhe  mutter  was  properly  raised  by  the 
party  in  a  timely  filed  opposition  to  a 
motion  under  §  1.6,53  or  1.634  and  the 
(notion  was  granted  over  the  opposition 
or  deferred  to  final  hearing,  or  (3)  the 
party  shows  good  cause  why  t!ie  issue 
was  not  properly  raised  by  a  timelv  filed 
motion  or  opposition.  It  was  proposed 
i;i  lhe  Notice  of  Proposed  Rulemaking  to 
inicnd  *»  1.655(b)  to  state  that  '|a) 
cjiange  of  attorneys  during  the 
interference  generally  does  not 
cimstitute  good  cause."  For  the  reasons 
already  given,  it  has  been  decided  not 
to  adopt  the  proposed  amendment  to 
«?  1.655(1)). 

The  Notice  of  Proposed  Rulemaking 
also  propo.sed  to  amend  §  1.655(b)  to 
i.reale  a  rfibuttable  presumption  that  all 
(laims  of  a  party  that  are  designated  as 
corresponding  to  a  count  are  directed  to 
lhe  .same  patentable  invention  for  the 
purpose  of  determining  unpatentability 
in  view  of  prior  art.  The  Federal  Circuit 
had  interpreted  the  former  rule  to 
suggest  that  the  presumption  applied 
only  where  a  party's  claim 
corresponded  exactly  to  a  count  and 
was  anticipated  by  prior  art.  In  re  Van 
Cetins.  988  F.2d  1181,  1185,  26  USPQ2d 
1057.  1060  (Fed.  Cir.  1993).  The 
[iroposed  revised  rule  would  have  made 
it  clear  that  the  rebuttable  presumption 


apphes  to  all  claims  that  are  designated 
as  corresponding  to  the  count, 
regardless  of  whether  the  count  is 
anticipated  by  (§  102)  or  would  have 
been  obvious  view  of  (§  103)  the  prior 
art.  Specifically,  the  Notice  of  Proposed 
Rulemaking  proposed  adding  the 
following  sentence:  "A  party  who  fails 
to  contest,  by  way  of  a  timely  filed 
prelimi.iary  motion  under  §  1.633(c),  the 
designation  of  a  claim  as  corresponding 
to  a  count  may  not  subsequently  argue 
to  an  administrative  patent  judge  or  the 
Board  the  separate  patentability  or  lack 
of  separate  patentability  of  claims 
designated  to  correspond  to  the  count." 
Comments  were  filed  in  opposition  to 
the  proposed  amendment  One 
comment,  for  example,  stated  that  the 
proposed  amendment,  as  well  as  the 
accompanying  commentarj'  in  the 
Notice  of  PropKJsed  Rulemaking. 

falsely  a.'ssumrs  that  claims  cannot  In- 
separately  piitenlable  merely  because  Ihey 
havo.  bctin  designated  as  corresponding  to  \hv 
( ouiit,  i.e..  merely  t)ecause  the  claims  arp 
patuntably  indistinct  from  each  other.  The 
falsity  of  this  proposition  is  apparent  from 
the  practice  of  the  Patent  and  Trademark 
Offict;  of  designating  as  corresponding  to  the 
Cdunt  txith  the  patentable  and  unpatentable 
claims  of  a  party. 

Two  different  comparisons  are  relevant:  A 
pnrtys  claims  with  other  claims  of  the  party 
.ind  the  claimr.  of  a  party  with  the  prior  art. 
rh;-  claims  may  be  patontably  indistinct /r.',m 
ecifli  other  dnd.  thus,  provide  no  basi.s  for  a 
motiiin  iiiifler  §  1.63a(c)(4),  yet  be  separately. 
pHteiitable  nver  tlie  prinr  art. 

.^crordingly.  for  example,  a  party  shoiiid 
he  M)\r  to  rfrspotid  to  a  motion  for  judnniptit 
en  grounds  of  unpafentahility  over  the  prior 
.irt  by  .irguing  that  so.7iP,  but  not  nece.ssarily 
all.  of  the  d<;s.i(4naled  claims  are  patentable 
over  the  prior  art.  even  though  the  party  ha<l 
not  previously  moved  to  designate  the 
separately  p.itiiiitable  claims  as  not 
t.orrespnndins;  to  the  count.  Indeed,  it  i^ 
entirely  pi)>;<,lile  that  no  hasis  existed  for 
Tnaking  siicl'  a  |)revir)us  motion.  The 
profxispd  a!:i*'i:dcd  rule,  however.  forecKijses 
n  party  from  responding  to  an  attack  on 
patentability  of  its  claims  by  arguing  that 
some,  but  not  all.  of  the  claims  are  patenlahie 
over  the  prior  art. 

(Emphasis  in  original.)  The  comment 
included  stneral  illustrative  e.xamples. 
including  the  following  example  said  to 
be  from  actual  interference: 

The  CTiunt  is  dinxtcd  to  a  hrtiad  gonerii 
clas>  of  compounds.  While  the  c.onipoimdv 
are  u.sehil  herbicides,  the  count  and 
corre-jpoeding  ( iaims  are  directed  to 
compiiunds  per  se.  The  applications  of  botti 
parties  contain  designated  claims 
substantially  corresponding  to  the  count  .is 
well  as  claims  directed  to  species  falling 
within  the  count. 

The  application  vf  party  A  contains  a 
designated  claim  directed  specifically  to  a 
species  with  jsic:  within]  the  genus  that 
possess^  ordiiury  activity  for  cumpt>unds  of 


UMI 


the  claimed  class;  i.e..  the  species  compound 
is  not  separately  patentable  over  the  genus 
Thus,  the  claim  to  the  species  is  not 
patentable  over  the  count  if  the  count  were 
prior  art  and  is  properly  designated  as 
corresponding  to  the  count. 

Party  B,  during  the  motion  jM^rjod.  moves 
for  judgment  under  §  1.633(a)  on  tfie  basis  of 
a  reference  that  is  not  prior  art  against  party 
D,  only  against  party  A.  That  reference 
disclo.sesB  single  compound  fulling  squarely 
within  the  genus  of  the  count  *   *   * ,  but  that 
is  significantly  different  sfructvirally  from  the 
species  claimed  in  A's  application. 
Furthermore,  the  reference  does  not  indicate 
that  the  disr;losed  comp<)und  has  herbicidal 
properties  and  it  is  shown  in  opposition  to 
the  n.olion  for  judgment  that  the  compound, 
in  fact,  posse.sses  virtually  no  herbicidal 
activity. 

Under  this  set  of  facts,  the  compound  of 
the  reference  anticipates  party  A's  claim  that 
corresponds  •   •   •  |exactly|  to  the  count 
Nevertheless,  the  reference  has  no 
significance  with  regard  lo  the  patentability 
of  the  species  claim  in  party  A's  application. 
In  this  particular  case,  the  EIC  jExaminer- 
iii-Chiefl  had  no  difficulty  in  partially 
granting  the  motion  for  judgment  aj^ainst 
party  A  as  to  the  generic  claun.  but  denying 
the  motion  as  to  the  species  claim  The 
interference  was  continued  with  the  count 
unchanged  (because  the  reference  was  not 
prior  art  as  lo  party  B).  with  party  A 
ultimately  prevailing  on  the  issue  of  priority. 
Thus,  neither  party  received  a  generic  claim, 
but  party  A  ultimately  obtained  a  species 
(laira  that  wj;s  patenUibly  indistinct  from  the 
genus  of  the  count.  Presu.Tia!>Iy  under  the 
new  rules,  party  B  would  have  rrtiiiced  all 
its  ciairr:s  while  all  of  party  A's  claims  would 
be  found  unpatentable. 

This  case  dearly  illuslratps  that  a  claim 
that  is  patentably  indistitirt  from  the  count 
and  from  a  claim  corresponding  •   •   • 
|o\actlyI  to  the  count  (i.e.,  a  claim  that 
( annot  be  designated  as  not  corresponding  to 
the  coimt).  nevertheless  can  lie  patentable 
over  prior  art  that  renders  unpatentable  a 
claim  corresponding  precisely  to  the  count. 
This  case  also  illustrates  that  failure  to  fde 
a  motion  to  designate  certain  clain.-  as  not 
corresponding  to  the  count  cannot  i«-  laken 
a.s  a  concession  that  all  of  the  designated 
claims  are  unpatentable  merely  because  the 
count  (or  a  claim  corresponding  precisely  to 
the  count)  is  unpatentable  over  the  prior  art 
Moreover,  this  situation  is  not  an  unusual 
one.  It  happens  often  in  chemical  cases, 
particularly  chemical  cases  dealing  with 
Iticlogiciilly  active  compounds. 

f\nother  comment  que.slioned  when  a 
party  that  has  failed  to  contest  the 
designation  of  a  claim  as  corresponding 
to  a  count  would  ever  have  o<:casion  to 
later  argue  a  lack  of  separate 
patentability. 

The  above  comments  are  well  taken 
Accordingly,  the  proposal  to  amend 
«>  1.653(b)  to  preclude  a  party  from 
arguing  separate  patentability  or  a  lack 
of  separate  patentability  of  claims  over 
prior  art  in  the  absence  of  a  §  1.633(c) 
motion  is  hereby  withdrawn.  Instead, 
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the  rule  is  revised  to  read  as  follows:  "A 
party  that  fails  to  contest,  hy  way  of  a 
timely  filed  preliminary  motion  under 
§  l.fi33(c).  the  designation  of  a  claim  as 
corresponding  to  a  count,  orfaila  to 
timely  argue  the  separate  patentability 
of  a  particular  claim  v\hen  the  ground 
for  unpatentability  is  first  raised,  will 
not  be  permitted  to  later  argue  the 
separate  patentability  of  that  claim  with 
respect  to  that  ground."  Thus,  a  party 
that  fails  to  timely  argue  the  separate 
patentability  of  a  particular  claim  when 
the  ground  for  unpatentability  is  first 
raised  will  not  be  permitted  to  later 
argue  the  separate  patentability  of  that 
claim  with  respect  to  that  ground.  As 
noted  in  the  comment,  often  the  first 
opportunity  to  address  patentability  is 
in  an  opposition  to  a  preliminary 
motion  for  judgment  under  §  1.633(a).  In 
addition,  inasmuch  as  a  party  filing  a 
motion  under  §  1.633(a)  must  separately 
address  each  claim  alleged  to  be 
unpatentable,  the  opponent  will  be  in  a 
position  to  know  how  to  prepare  an 
opposition,  whereas  under  the  current 
rules  preparation  of  an  opposition 
separately  addressing  each  claim  is  not 
clearly  required  by  the  rules.  The  basic 
idea  is  that  an  opponent  should  have  a 
fair  opportunity  to  address  the 
patentability  of  any  of  the  opponent's 
claims  when  a  patentability  i.ssue  is  first 
raised.  Patentability  can  be  raised,  for 
example,  by  a  preliminary  motion  under 
§  1.633(a)  or  sua  sponte  by  an 
administrative  patent  judge.  However,  a 
party  is  not  entitled  to  wait  until  the 
11th  hour  in  an  interference  to  belatedly 
raise  for  the  first  time  an  issue  of 
separate  patentability  of  claims 
corresponding  to  a  count. 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking,  §  1.655(c)  is 
revised  by  changing  "To  prevent 
manifest  injustice"  to  "In  the  interest  of 
ju.stice"  to  be  consistent  with  the 
language  used  in  other  interference 
rules. 

Section  1.656  is  revised,  as  proposed, 
by  redesignating  paragraphs  (b)(1) 
through  (b)(6)  as  paragraphs  (b)(3) 
through  (b)(8).  respectively,  and  adding 
new  paragraphs  (b)(i)  and  (b)(2) 
requiring  the  brief  to  include  (1)  a 
statement  of  interest  identifying  every 
party  represented  by  the  attorney  in  the 
interference  and  the  real  party  in 
interest  if  the  party  named  in  the 
caption  is  not  the  real  party  in  interest 
and  (2)  a  statement  of  related  cases 
indicating  whether  the  interference  was 
previously  before  the  Board  for  final 
hearing  and  identifying  any  related 
appeal  or  interference  which  is  pending 
before,  or  which  has  been  decided  by, 
the  Board,  or  which  is  pending  before, 
or  which  has  been  decided  by,  the  Court 


of  Appeals  for  the  Federal  Circuit  or  a 
district  court  in  a  proceeding  under  35 
U.S.C.  146.  A  related  appeal  or 
interference  is  one  which  will  directly 
affect  or  be  directly  affected  by  or  have 
a  bearing  on  the  Board's  decision  in  the 
pending  interference.  Appeals  are 
mentioned  because  there  have  been 
numerous  situations  where  related 
issues  have  been  present  before  the 
Board  simultaneously  or  sequentially  in 
an  ex  parte  appeal  and  an  interference 
and  vice  versa.  It  was  also  proposed  to 
amend  current  paragraph  (b)(3), 
redesignated  as  paragraph  (b)(5),  to 
specify  that  statements  of  fact  preferably 
should  be  presented  in  numbered 
paragraphs.  One  comment  suggested 
that  numbered  paragraphs  be  required.   . 
The  suggestion  is  being  adopted. 
As  explained  in  the  Notice  of 
Proposed  Rulemaking,  §  1.656(b)(4), 
which  is  redesignated  as  §  1.656(b)(6), 
requires  that  the  opening  brief  of  the 
junior  party  contain  the  contentions  of 
the  party  with  respect  to  the  "issues  to 
be  decided,"  which  has  been  construed 
to  include  the  matter  of  whether  some 
of  the  senior  party's  evidence  of 
conception  was  inadmissible  hearsay. 
Svh  v.  Hoepe.  23  USFQ2d  1321.  1323 
(Bd.  Pat.  App.  &  Int.  1991).  As  support, 
the  Board  in  Suh  relied  on  Fisher  v. 
Bouzard.  3  USPQ2d  1677  (Bd.  Pat.  App. 
&  Int.  1987),  and  Mollerv.  Harding.  214 
USPQ  730  (Bd.  Pat.  Int.  1982).  Both  of 
these  cases  concern  interferences 
declared  under  the  "old"  interferences 
rules  (i.e.,  §  1.201  et  seq.).  of  which 
§  1.254  specified  that  the  opening  brief 
of  the  junior  party  shall  "present  a  full, 
fair  statement  of  the  questions  involved, 
including  his  position  with  respect  to 
the  priority  evidence  on  behalf  of  other 
parties."  Current  §  1.656(b)(4)  does  not 
expressly  require,  and  was  not  intended 
to  imply,  that  the  opening  brief  of  the 
junior  party  must  address  the  evidence 
of  any  other  party  with  respect  to  the 
issue  of  priority  or  any  other  issue.  In 
order  to  clarify  that  the  opening  brief  of 
a  junior  party  need  not  address  the 
evidence  of  the  other  parties. 
§  1.656(b)(6),  as  adopted,  is  revised  to 
require  only  that  the  junior  party's 
opening  brief  contain  the  contentions  of 
the  party  "with  respect  to  the  issues  it 
is  raising  for  consideration  at  final 
hearing."  These  issues  would  include 
the  junior  party's  case-in-chief  for 
priority  with  respect  to  an  opponent  or 
derivation  by  an  opponent  as  well  as 
matters  raised  in  any  denied  or  deferred 
motions  of  the  junior  party  that  are  to 
be  reviewed  or  considered  at  final 
hearing.  Where  the  reply  brief  of  the 
junior  party  is  believed  to  include  a  new 
argument  in  response  to  the  case-in- 


chief  of  the  senior  party  as  presented  in 
the  senior  party's  opening  brief,  the 
senior  party  may  move  under  §  1.635  for 
leave  to  file  a  reply  to  the  junior  party's 
reply  brief.  The  motion  must  be 
accompanied  by  a  copy  of  the  senior 
party's  reply. 

Section  §  1.65(i(d)  is  revised,  as 
proposed,  to  state  that  unless  ordered 
otherwise  by  an  administrative  patent 
judge,  briefs  shall  be  double-spaced 
(except  for  footnotes,  which  may  be 
single-spaced)  and  shall  comply  with 
the  requirements-of  §  1.653(g)  fur 
records  except  the  requirement  for 
binding.  As  a  result,  the  current 
distinctions  between  printed  and 
typewritten  briefs  are  eliminated. 
Recent  briefs  filed  in  interference  cases 
have  been  fairly  long,  e.g.,  150  pages. 
The  parties  should  make  every  effort  to 
file  briefs  which,  to  borrow  the  words  in 
one  section  of  the  patent  statute.  35 
U.S.C.  112,  are  "full,  clear,  conci.se.  and 
exact."  Consideration  will  be  given  in  a 
future  rulemaking  effort  as  to  whether  it 
might  be  appropriate  to  require  a  party 
to  submit  both  (1)  Findings  of  fact  and 
conclusions  of  law  and  (2)  a  brief, 
wherein  it  might  be  presumed  that  the 
reader  of  the  brief  is  familiar  with  the 
proposed  findings/conclusions.  So  that 
members  of  the  bar  practicing  before  the 
Board  in  interference  cases  can  be 
apprised  of  how  briefs  are  used  at  the 
Board,  the  following  comments  are 
made.  Briefs  serve  two  purposes.  First, 
briefs  enable  all  three  panel  members  to 
prepare  for  oral  argument.  During  the 
time  a  member  prepares  for  oral 
argument,  often  there  is  not  time  to 
become  fully  familiar  with  the  record, 
particularly  where  the  brief  is  being 
read  at  a  location  outside  PTO,  e.g., 
home.  Second,  when  an  opinion  is 
authored  by  one  panel  member  and 
reviewed  by  the  other  two  panel 
members,  the  brief  serves  as  a  road  map 
during  the  necessarily  more  thorough 
and  more  complete  review  of  the  record. 
Whereas  there  may  not  be  time  to 
"check"  the  record  during  the 
preparation  phase  before  oral  argument, 
there  is  time  to  "check"  the  record 
during  the  opinion  writing  and  review 
period.  An  effective  brief,  with  or 
without  proposed  findings/con(.liiKions. 
is  one  which  permits  the  members  of 
the  Board  to  accomplish  both  purposes 
mentioned  above. 

In  S  1.656,  paragraphs  (e),  (g)  and  (h) 
are  revised,  as  propo.scd,  to  require  an 
original  and  four  copies  (currently  an 
original  and  three  copies  are  required) 
of  each  brief,  any  proposed  findings  of 
fact  and  conclusions  of  law,  any  motion 
under  37  CFR  1.635  to  suppress 
evidence  and  any  opposition  to  a 
motion  to  suppress  evidence. 
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The  Notice  of  Proposed  Rulemaking 
proposed  amending  the  third  sentence 
ol  <!(  I.fi56(g)  to  read  as  follows:  "Any 
proposed  findings  of  fact  shall  be  in 
nunihertid  paragraphs  and  supported  hy 
specific  references  to  the  record   "  One 
comment  suggested  that  "and 
supported"  he  changed  to  "and  .shall  Ix' 
supported."  The  sugge.slifin  is  being 
.idopted. 

Section  1.65fi(h)  is  revistd.  as 
proposed,  to  state  that  a  party's  failure 
lo  clinllenge  the  admissibility  of  the 
evidence  of  an  opponent  on  a  ground 
that  could  have  bttMi  raised  in  a  timely 
objection  under  SS  1.672((:),  1.682(c). 
l.fiH3(b)  or  1.688(b)  constitutes  a  waiver 
of  the  right  to  move  under  Jj  1.656(h)  to 
suppress  the  evidence  on  that  ground  at 
final  hearing. 

Section  1.65C(i)  currently  provides 
that  if  a  junior  p.irty  fails  to  file  an 
opening  brief  for  final  hearing,  an  order 
may  be  issued  by  the  administrative 
patent  judge  requiring  the  junior  party 
lo  show  cause  wliy  the  failurt;  to  file  a 
brief  .should  not  be  treated  as  a 
concession  of  priority,  and  further 
provides  that  judgment  may  be  rendered 
again.sl  the  junior  party  if  the  junior 
party  "fails  to  respond  '  within  a  time 
period  set  in  the  order.  The  expression 
"fails  to  re.spond"  has  been 
misinterpreted  by  some  junior  parties  as 
(ueaning  that  the  mere  filing  of  a 
msponse  of  any  kind  to  the  order  to 
.show  cause  should  be  sufficient  to  avoid 
the  entry  of  judgment.  Such  an 
interpretation  was  not  intended  and.  if 
adopted,  would  effe<:tively  ludlify 
ti  1.656(1).  As  propostd  in  the  Notice  of 
l'ropo.st)d  Rulemaking,  "respond"  is 
i.hanged  to  "show  good  cause"  to  make 
it  clear  that  a  junior  party's  failure  to  file 
a  timely  opening  brief  will  not  be 
eKcused  unless  good  cause  is  shown  to 
explain  or  justify  the  failure  to  file  a 
lirief.  The  language  of  the  rule  will  then 
be  consistent  with  the  other  interference 
rules  concerning  orders  to  show  cause, 
e.g..  «»§  l.fi40(c)  and  1.652. 

Section  1.657  is  revised,  as  proposed, 
to  he  consistent  with  the  changes  to  the 
definition  of  "effective  filing  date"  in 
«» 1.601(g).  As  revised,  §  1.657  will  also 
state  that  in  an  interference  involving  an 
application  and  a  patent  where  the 
effective  filing  date  of  the  application  is 
after  the  date  the  patent  issued,  a  junior 
party  has  the  burden  of  establishing 
priority  by  clear  and  convincing 
evidence.  In  other  interferences  the 
junior  party  has  the  burden  of 
establishing  priority  by  a  preponderance 
of  the  evidence.  The  amendment 
tx)difies  the  holding  of  Price  v.  S\insek. 
988  F.2d  1187.  1190-91.  20  USP'Q2d 
1031.  1033  (Fed.  Cir.  1993).  as  clarified 
by  Rosins  v.  Benedict.  27  F.3d  539.  541- 


42.  30  l'SrQ2d  1862.  1804  (Fed.  Cir 
1994). 

Section  l.fi58(a)  is  revised,  as 
proposed,  to  state  that  when  the  Board 
e'lters  a  decision  awarding  judgment  as 
to  all  counts,  the  decision  shall  be 
reg;irded  as  a  final  decision  for  the 
purpose  of  judicial  review  (35  U.S.C. 
141-44,  146)  unless  a  request  lor 
reconsideration  under  paragraph  (b)  ot 
this  stjctiou  is  timely  filed. 

Sec:tion  1.658(b)  is  revised,  as 
[jroposed.  by  removing  the  phrases 
■  Iwjhere  rea.sonably  possible"  and 
"such  that  delivery  is  accomplished"  as 
unnecessary,  so  that  the  sentence  as 
revised  reads  as  follows:  "Service  of  the 
request  for  reconsideration  shall  be  by 
hand  or  Express  Mail."  As  proposed,  a 
sentence  is  also  added  spccif\ing  that  a 
decision  on  reconsideration  is  a  final 
decision  for  the  purpose  of  judicial 
review  (35  U.S.C.  141-44.  146).  Set;tion 
1.6a8(b)  is  further  revised,  as  proposed, 
by  changing  "reply  to  a  request  for 
reconsideration"  to  "opposition  to  a 
request  for  reconsideration"  in  order  to 
be  consistent  with  the  terminology 
employed  in  §  1.640(c).  which  concerns 
requests  for  reconsideration  of  decisions 
on  preliminary  motions. 

One  comment  suggested  amending 
|»  1.658(b)  to  permit  service  of  requests 
for  reconsideration  by  next-busincs.s-day 
commercial  courier.  "The  suggestion  is 
not  being  adopted  at  this  time,  but  will 
be  the  subject  of  a  future  rulemaking 
effort.  In  the  interim,  see  the  discussion 
above  concerning  the  interpretation  to 
be  given  the  phrase  "service  *   *   *  by 
hand." 

As  proposed  in  the  Notice  of 
Proposed  Rulemaking.  §  1.660  has  l)een 
revised  by  adding  a  new  paragraph  (e) 
explaining  that  the  failure  of  a  party  to 
comply  with  the  notice  provisions  of 
*»  1.660  may  result  in  sanctions  under 
§  1.616  and  that  knowledge  by,  or  notice 
to,  an  employee  of  the  Office  other  than 
an  employee  of  the  Board,  of  the 
existence  of  the  reexamination, 
application  for  reissue,  protest,  or 
litigation  shall  not  be  sufficient.  It  was 
also  proposed  to  provide  that  the  notice 
contemplated  by  this  section  is  notice 
addressed  specifically  to  an 
administrative  patent  judge  or  the 
Board.  One  comment  suggested  that 
rather  than  requiring  the  notice  to  be 
■■addres.sed  specifically  to  an 
administrative  patent  judge  or  the 
Board."  the  rule  requires  that  it  be 
"addrt^ssed  to  the  administrative  patent 
judge  in  charge  of  the  interference  in 
which  the  application  or  patent  is 
involved."  The  suggestion  is  being 
adopted. 

Section  1.662(a)  i«  revised,  as 
proposed,  hy  changing  "filing  by  an 


applicant  or  patentee"  in  the  second 
sentence  to  "filing  by  a  party"  to  make 
it  clear  that  a  request  for  adverse 
judgment,  including  a  written 
disclaimer  of  the  invention  defined  by 
a  count,  a  concession  of  priority  or 
impatentability  of  the  subject  niatter  of 
a  count,  abandonment  of  the  invention 
defined  by  a  count  and  abandonment  of 
the  contest  as  to  a  count,  can  be  signed 
by  the  party's  attorney  or  agent  of 
record.  For  the  same  rea.son.  in  the  third 
sentence  of  paragraph  (a),  which 
concerns  abandonment  of  an  involved 
application  "by  an  applicant"  is 
n;moved  and  "applicant"  is  revised  to 
read  "application." 

In  §  1.602(b),  the  first  sentence  is 
revised,  as  proposed,  by  changing 
"omits  all  claims  of  the  patent 
corresponding  to  the  counts  of  the 
interference  for  the  purpose  of  avoiding 
the  interference"  to  read  "does  not 
include  a  claim  that  corresponds  to  a 
count"  in  order  to  make  it  clear  that 
judgment  may  not  be  entered  where  the 
reissue  application  includes  any  claim 
that  corresponds  to  a  count,  including  a 
new  or  amended  claim  that  should  be 
designated  as  corresponding  to  the 
count.  Similarly,  "'reis.sue  other  than  for 
the  purpose  of  avoiding  the 
interference"  is  changed  to  "reissue 
which  includes  a  claim  that  corresponds 
to  a  count,  "  which  means  corresponds 
to  the  count  or  should  be  designated  to 
cx)rrespond  to  the  count. 

Section  1.674(a),  which  specifies 
before  whom  depositions  may  be  taken, 
the  reference  to  "United  States  or  a 
territory  or  insular  possession  of  the 
United  States"  is  removed,  as  proposed, 
in  order  to  make  the  paragraph 
applicable  to  depositions  for  testimony 
compelled  in  foreign  countries. 

Section  1.675(d).  which  concerns 
reading  and  signing  of  a  transcript  by 
the  witness,  is  revised,  as  proposed,  to 
take  into  account  that  the  witness  might 
refuse  to  read  and/or  sign  the  transcript 
of  the  deposition,  in  which  case  the 
circum.stances  under  which  the  witness 
refused  to  sign  must  be  noted  on  the 
certificate  by  the  officer  who  prepared 
the  certified  transcript  (§  1.676(c)).  One 
comment  sugge.sted  that  §  1.675  be 
revised  to  recognize  the  witness's  right 
to  make  corrections  to  the  transcript 
prior  to  signing,  as  in  Fed.  R.  Civ.  P. 
30(e).  second  sentence.  The  suggestion, 
which  is  outside  the  scope  of  the 
present  rulemaking,  is  not  being 
adopted.  The  sub.stance  of  the 
suggestion  will  be  considered  in  a  future 
rulemaking  effort. 

Section  1.676(a)(4)  is  revised,  as 
proposed,  by  changing  "opposing  party" 
to  "opponent." 
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Section  1.677(a).  which  in  its  current 
form  specifies  the  required  form  for 
transcripts  of  depositions,  is  revised,  as 
proposed,  to  also  apply  to  affidavits,  by 
removing  the  reference  to  "typewritten" 
matter,  changing  "pica-type"  to  "11 
point  type,"  and  changing  "8V2XII 
inches'{21.8  by  27.9  cm.)"  to  "21.8  by 
27.9  cm.  (8V.iXll  inches)."  For  the 
reasons  given  above  in  the  discussion  of 
a  "developing  record,"  §  1.677(b).  which 
concerns  numbering  of  exhibits 
submitted  with  affidavits  and 
deposition  transcripts,  is  revised  to 
change  "consecutively"  to 
"consecutively  to  the  extent  possible." 

In  §  1.678.  the  section  heading  is 
changed,  as  proposed,  from  "Transcript 
of  deposition  must  be  filed"  to  "Time 
for  fifing  transcript  of  deposition"  for 
clarity.  The  text  is  revised  by  changing 
the  time  for  filing  the  certified  transcript 
from  4.5  days  to  one  month  after  the 
deposition. 

Section  1.679  is  revised  as  proposed 
by  changing  "transcript"  to  "transcript 
of  a  deposition"  /or  clarity  and  "for 
printing  (§  1.653(g))"  is  removed  as 
unnece.ssary. 

In  §  1.682.  paragraph  (a)  is  revi.sed.  as 
proposed,  in  the  "Miscellaneous 
Amendments"  part  of  the  Notice  of 
Proposed  Rulemaking  in  the  following 
respects.  First,  "identified  during  the 
taking  of  testimony  of  a  witness"  is 
changed  to  "identified  in  an  affidavit  or 
on  the  record  during  an  oral  deposition 
of  a  witne.ss"  for  clarity.  Second. 
§  1.682(a)(4)  ("where  appropriate,  be 
accompanied  by  a  certified  copy  of  the 
official  record  or  a  copy  of  the  printed 
publication  (§  1.671(d))")  is  removed 
and  reserved  as  superfluous  in  view  of 
Rules  901  and  902  of  the  Federal  Rules 
of  Evidence,  which  apply  to  interference 
proceedings  (§  1.671(b),  and  require 
authentication  of  evidence  that  is  not 
self-authenticating.  Third,  the  first  word 
in  each  of  paragraphs  (a)(2),  (a)(3)  and 
(a)(4)  is  capitalized. 

Section  1.685(d)  is  revised,  as 
proposed,  for  clarification. 

Section  1.687(c)  is  revised,  as 
proposed,  to  refer  to  §  1.647  concerning 
translations  of  documents  in  a  foreign 
language. 

One  comment  stated  that  the  lack  of 
discover)'  available  under  §  1.687(c)  has 
prevented  some  interferences  from 
reaching  the  "correct"  result.  According 
to  the  comment,  a  different  result  might 
have  been  reached  if  the  discovery 
available  under  the  Federal  Rules  of 
Civil  Procedure  had  been  allowed.  The 
comment  suggests  that  PTO  consider 
authorizing  discovery  similar  to  the  Fed. 
R.  Civ.  P.  in  interferences.  The 
suggestion,  which  is  outside  the  scope 


of  the  present  rulemaking,  is  not  being 
adopted. 

In  §  1.690(a).  "37  CFR.  Subpart  E  of 
Part  1"  is  revised  to  read  "this  subpart.  ' 

Other  Considerations 

These  rules  conform  w  ith  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  ef  sfq.. 
Executive  Order  12866.  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  Office  of 
Management  and  Budget  has 
determined  that  these  niie  changes  are 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  Assistant  Counsel  for  Legislation 
and  Regulation  of  the  Department  of 
Commerce  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  those  rule  changes 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (Regulatory-  Flexibility  Act,  5 
U.S.C.  605(1))),  because  the  changes 
clarify  existing  rules  setting  forth  the 
procedures  used  in  patent  appeals  and 
interferences. 

PTO  has  determined  that  this  notice 
has  no  Federalism  implications  affecting 
the  relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

These  rule  changes  will  not  impose 
any  additional  burden  under  the 
Papenvork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  since  no  record 
keeping  or  reporting  requirements 
within  the  coverage  of  the  Act  are 
placed  upon  the  public. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Inventions  and 
patents. 

For  the  reasons  set  out  in  the 
preamble,  part  1  of  title  37  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citations  for  37  CFR 
Part  1  is  revised  to  read  as  follows: 

Authority:  35  I  .S  C.  6  and  23.  unless 
otherwise  noted. 

2.  Section  1.11(e)  is  revised  to  read  as 
follows: 

§1.11    Files  open  to  ttie  public. 

•         *         *         *         * 

(e)  The  file  of  any  interference 
involving  a  patent,  a  statutory  invention 
registration,  a  reissue  application,  or  an 
application  on  which  a  patent  has  been 
issued  or  which  has  been  published  as 
a  statutory  invention  registration,  is 
open  to  inspection  by  the  public,  and 


copies  may  be  obtained  upon  pa\ing  the 
fee  therefor,  if: 

(1)  The  interference  has  terminated  or 

(2)  An  award  of  priority  or  judgment 
has  been  entered  as  to  all  parties  and  all 
counts. 

3.  In  S  1.192.  paragraphs  (c)(1) 
through  ((:)(7)  are  redesignated  as 
paragraphs  ((:)(3)  through  (c)(9); 
paragraphs  (a),  (c)  introductory  text, 
newly  designated  paragraphs  (c)(7), 
(c)(8)"  introductory  text,  and  (c)(8)(v), 
and  (d)  are  revised;  and  paragraphs 
(c)(1)  and  (( ){2]  are  added  to  read 
follows: 

§1.192    Appellant's  brief. 

(a)  Appellant  shall,  within  2  months 
from  the  d.ite  of  the  notice  of  appeal 
under  §  1.191  or  within  the  time 
allowed  for  response  to  the  action 
appealed  from,  if  such  time  is  later,  file 
a  brief  in  triplicate.  The  brief  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  i^  1.17(f)  and  must  set  forth  the 
authorities  and  arguments  on  which 
appellant  will  rely  to  maintain  the 
appeal.  Any  arguments  or  authorities 
not  included  in  the  brief  will  be  refiised 
consideration  by  the  Board  of  patent 
Appeals  and  Interferences,  unless  good 
cause  is  shown. 
***** 

(c)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  indicated 
below  unless  the  brief  is  filed  by  an 
applicant  who  is  not  represented  by  a 
registered  practitioner: 

(1)  Real  party  in  interest.  A  statement 
identifying  the  real  party  in  interest,  if 
the  party  named  in  the  caption  of  the 
brief  is  not  the  real  party  in  interest. 

(2)  Related  appeals  and  interferences. 
A  Statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  appellant,  the 
appellant's  legal  representative,  or 
assignee  which  will  directly  affect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal. 
***** 

(7)  Grouping  of  claims.  For  each 
ground  of  rejection  which  appellant 
contests  and  which  applies  to  a  group 
of  two  or  more  claims,  the  Board  shall 
select  a  single  claim  from  the  group  and 
shall  decide  the  appeal  as  to  the  ground 
of  rejection  on  the  basis  of  that  claim 
alone  unless  a  statement  is  included 
that  the  claims  of  the  group  do  not  stand 
or  fall  together  and,  in  the  argument 
under  paragraph  (c)(8)  of  this  section, 
appellant  explains  why  the  claims  of  the 
group  are  believed  to  be  separately 
patentable.  Merely  pointing  out 
differences  in  what  the  claims  cover  is 


not  an  argument  as  to  why  the  claims 
are  separately  patentable. 

(8)  Ai^ument.  The  contentions  of 
appellant  with  respect  to  each  of  the 
issues  presented  for  review  in  paragraph 
(c)(6)  of  this  section,  and  the  basis 
therefor,  with  citations  of  the 
authorities,  statutes,  and  parts  of  the 
record  relied  on.  Each  issue  should  be 
treated  under  a  separate  heading. 
***** 

(v)  For  any  rejection  other  than  those 
referred  to  in  paragraphs  (c)(8)  (i)  to  (iv) 
of  this  section,  the  argument  shall 
specify  the  errors  in  the  rejection  and 
the  specific  limitations  in  the  rejected 
claims,  if  appropriate,  or  other  reasons, 
which  cause  the  rejection  to  be  in  error. 
***** 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  appellant 
will  be  notified  of  the  reasons  for  non- 
compliance and  provided  with  a  period 
of  one  month  within  which  to  file  an 
amended  brief.  If  appellant  does  not  file 
an  amended  brief  during  the  one-month 
period,  or  files  an  amended  brief  which 
does  not  overcome  all  the  reasons  for 
non-compliance  stated  in  the 
notification,  the  appeal  will  stand 
dismissed. 

4.  Section  1.601  is  amended  by 
revising  paragraphs  (f).  (g).  (j),  (k).  (1), 
(m),  (n),  and  (q)  and  adding  new 
paragraphs  (r)  and  (s)  to  read  as  follows: 

§  1 .601    Scope  of  rules,  definitions. 

***** 

(0  A  count  defines  the  interfering 
subject  matter  between  two  or  more 
applications  or  between  one  or  more 
applications  and  one  or  more  patents. 
At  the  time  the  interference  is  initially 
declared,  a  count  should  be  broad 
enough  to  encompass  all  of  the  claims 
that  are  patentable  over  the  prior  art  and 
designated  to  correspond  to  the  count. 
When  there  is  more  than  one  count, 
each  count  shall  define  a  separate 
patentable  invention.  Any  claim  of  an 
application  or  patent  that  is  designated 
to  correspond  to  a  count  is  a  claim 
involved  in  the  interference  within  the 
meaning  of  35  U.S.C.  135(a).  A  claim  of 
a  patent  or  application  that  is 
designated  to  correspond  to  a  count  and 
is  identical  to  the  count  is  said  to 
correspond  exactly  to  the  count.  A  claim 
of  a  patent  or  application  that  is 
designated  to  correspond  to  a  count  but 
is  not  identical  to  the  count  is  said  to 
correspond  substantially  to  the  count. 
When  a  count  is  broader  in  scope  than 
all  claims  which  correspond  to  the 
count,  the  count  is  a  phantom  count. 

(g)  The  effective  filing  date  of  an 
application  is  the  filing  date  of  an 


earlier  application,  benefit  of  which  is 
accorded  to  the  application  under  35 
U.S.C.  119. 120, 121,  or  365  or,  if  no 
benefit  is  accorded,  the  filing  date  of  the 
application.  The  effective  filing  date  of 
a  patent  is  the  filing  date  of  an  earlier 
application,  benefit  of  which  is 
accorded  to  the  patent  under  35  U.S.C. 
119. 120, 121,  or  365V,  if  no  benefit  is 
accorded,  the  filing  date  of  the 
application  which  issued  as  the  patent. 
***** 

(j)  An  interference-in-fact  exists  when 
at  least  one  claim  of  a  party  that  is 
designated  to  correspond  to  a  count  and 
at  least  one  claim  of  an  opponent  that 
is  designated  to  correspond  to  the  count 
define  the  same  patentable  invention. 

(k)  A  lead  attorney  or  agent  is  a 
registered  attorney  or  agent  of  record 
who  is  primarily  responsible  for 
prosecuting  an  interference  on  behalf  of 
a  party  and  is  the  attorney  or  agent 
whom  an  administrative  patent  judge 
may  contact  to  set  times  and  take  other 
action  in  the  interference. 

(1)  A  party  is  an  applicant  or  patentee 
involved  in  the  interference  or  a  legal 
representative  or  an  assignee  of  record 
in  the  Patent  and  Trademark  Office  of 
an  applicant  or  patentee  involved  in  an 
interference.  Where  acts  of  party  are 
normally  performed  by  an  attorney  or 
agent,  "party"  may  be  construed  to 
mean  the  attorney  or  agent.  An  inventor 
is  the  individual  named  as  inventor  in 
an  application  involved  in  an 
interference  or  the  individual  named  as 
inventor  in  a  patent  involved  in  an 
interference. 

(m)  A  senior  party  is  the  party  with 
the  earliest  effective  filing  date  as  to  all 
counts  or,  if  there  is  no  party  with  the 
earliest  effective  filing  date  as  to  all 
counts,  the  party  with  the  earliest  filing 
date.  A  junior  party  is  any  other  party. 

(n)  Invention  "A"  is  the  same 
patentable  invention  as  an  invention 
"B"  when  invention  "A"  is  the  same  as 
(35  U.S.C.  102)  or  is  obvious  (35  U.S.C. 
103)  in  view  of  invention  "B"  assuming 
invention  "B"  is  prior  art  with  respect 
to  invention  "A".  Invention  "A"  is  a 
separate  patentable  invention  with 
respect  to  invention  "B"  when 
invention  "A"  is  new  (35  U.S.C.  102) 
and  non-obvious  (35  U.S.C.  103)  in  view 
of  invention  "B"  assuming  invention 
"B"  is  prior  art  with  respect  to 
invention  "A". 
***** 

(q)  A  final  decision  is  a  decision 
awarding  judgment  as  to  all  counts.  An 
interlocutory  order  is  any  other  action 
taken  by  an  administrative  patent  judge 
or  the  Board  in  an  interference, 
including  the  notice  declaring  an 
interference. 


(r)  NAFTA  country  means  NAFTA 
country  as  defined  in  section  2(4)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  Pub.  L.  103-182, 
107  Stat.  2060  (19  U.S.C.  3301). 

(s)  WTO  member  country  means  WTO 
member  country  as  defined  in  section 
2(10)  of  the  Uruguay  Round  Agreements 
Act,  Pub.  L.  103-465, 108  Stat.  4813  (19 
U.S.C.  3501): 

5.  Section  1.602  is  amended  by- 
revising  paragraph  (c)  to  read  as  follows: 

§  1.602    Interest  In  applications  and  patents 
Involved  in  an  interterence. 

***** 

(c)  If  a  change  of  any  right,  title,  and 
interest  in  any  application  or  patent 
involved  or  relied  upon  in  the 
interference  occurs  after  notice  is  given 
declaring  the  interference  and  before  the 
time  expires  for  seeking  judicial  review 
of  a  final  decision  of  the  Board,  the 
parties  shall  notify  the  Board  of  the 
change  within  20  days  after  the  change. 

6.  Section  1.603  is  revised  to  read  as 
follows: 

§  1 .603    Interference  between  applications; 
subject  matter  of  ttie  Interterence. 

Before  an  interference  is  declared 
between  two  or  more  applications,  the 
examiner  must  be  of  the  opinion  that 
there  is  interfering  subject  matter 
claimed  in  the  applications  which  is 
patentable  to  each  applicant  subject  to 
a  judgment  in  the  interference.  The 
interfering  subject  matter  shall  be 
defined  by  one  or  more  counts.  Each 
application  must  contain,  or  be 
amended  to  contain,  at  least  one  claim 
that  is  patentable  over  the  prior  art  and 
corresponds  to  each  count.  All  claims  in 
the  applications  which  define  the  same 
patentable  invention  as  a  count  shall  be 
designated  to  correspond  to  the  count. 

7.  Section  1.604(a)(1)  is  revised  to 
read  as  follows: 

§  1 .604    Request  for  interference  between 
applications  by  an  applicant 

(a)  •  •  • 

(1)  Suggesting  a  proposed  count  and 
presenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identif>'ing  at  least  one  claim  in  its 
application  that  corresponds  to  the 
proposed  count. 
***** 

8.  Section  1.605(a)  is  revised  to  read 
as  follows: 

§  1 .605    Suggestion  of  claim  to  applicant 
by  examiner. 

(a)  If  no  claim  in  an  application  is 
drawn  to  the  same  patentable  invention 
claimed  in  another  application  or 
patent,  the  examiner  may  suggest  that 
an  applicant  present  a  claim  drawn  to 
an  invention  claimed  in  another 
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application  or  patent  for  the  purpose  of 
an  interference  with  another  application 
or  a  patent.  The  applicant  to  whom  the 
claim  is  suggested  shall  amend  the 
application  by  presenting  the  suggested 
claim  within  a  time  specified  by  the 
examiner,  not  less  than  one  month. 
Failure  or  refusal  of  an  applicant  to 
timely  present  the  suggested  claim  shall 
be  taken  without  further  action  as  a 
disclaimer  by  the  applicant  of  the 
invention  defined  by  the  suggested 
claim.  At  the  time  the  suggested  claim 
is  presented,  the  applicant  may  also  call 
the  examiner's  attention  to  other  claims 
already  in  the  application  or  presented 
with  the  suggested  claim  and  explain 
why  the  other  claims  would  be  more 
appropriate  to  be  designated  to 
correspond  to  a  count  in  any 
interference  which  may  be  declared. 
•        •        •        •        * 

9.  Section  1.606  is  revised  to  read  as 
follows: 

§  1 .606    Interference  between  an 
application  and  a  patent;  subject  matter  of 
the  Interference. 

Before  an  interference  is  declared 
between  an  application  and  an 
unexpired  patent,  an  examiner  must 
determine  that  there  is  interfering 
subject  matter  claimed  in  the 
application  and  the  patent  which  is 
patentable  to  the  applicant  subject  to  a 
judgment  in  the  interference.  The 
interfering  subject  matter  will  be 
defined  by  one  or  more  counts.  The 
applications  must  contain,  or  be 
amended  to  contain,  at  least  one  claim 
that  is  patentable  over  the  prior  art  and 
corresponds  to  each  count.  The  claim  in 
the  application  need  not  be,  and  most 
often  will  not  be,  identical  to  a  claim  in 
the  patent.  All  claims  in  the" application 
and  patent  which  define  the  same 
patentable  invention  as  a  count  shall  be 
designated  to  correspond  to  the  count. 
At  the  time  an  interference  is  initially 
declared  (§  1.611),  a  count  shall  not  be 
narrower  in  scope  than  any  application 
claim  that  is  patentable  over  the  prior 
art  and  designated  to  corresfMjnd  to  the 
count  or  any  patent  cFaim  designated  to 
correspond  to  the  count.  Any  single 
patent  claim  designated  to  correspond 
to  the  count  will  be  presumed,  subject 
to  a  motion  imder  §  1.633(c),  not  to 
contain  separate  patentable  inventions. 

10.  Section  1.607  is  amended  by 
revising  paragraph  (a)(4)  and  adding  a 
new  paragraph  (a)(6)  to  read  as  follows: 

§  1 .607    Request  by  applicant  for 
Interference  witti  patent 

(a)  *  *  * 

(4)  f*resenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identiK'ing  at  least  one  claim  already 


pending  in  its  application  that 
corresponds  to  the  prof>osed  count,  and, 
if  any  claim  of  the  patent  or  application 
identified  as  corresponding  to  the 
proposed  count  does  not  correspond 
exactly  to  the  proposed  count, 
explaining  why  each  such  claim 
corresponds  to  the  proposed  count,  and 
•        •        •        *        • 

(6)  Explaining  how  the  requirements 
of  35  U.S.C.  135(b)  are  met.  if  the  claim 
presented  or  identified  under  paragraph 
(a)(4)  of  this  section  was  not  present  in 
the  application  until  more  than  one  year 
after  the  issue  date  of  the  patent. 

11.  Section  1.608  is  revised  to  read  as 
follows: 

§  1 .608    Interference  between  an 
application  and  a  patent;  prima  facie 
stiowing  by  applicant 

(a)  When  the  effective  filing  date  of  an 
application  is  three  months  or  less  after 
the  effective  filing  date  of  a  patent, 
before  an  interference  will  be  declared, 
either  the  applicant  or  the  applicant's 
attorney  or  agent  of  record  shall  file  a 
statement  alleging  that  there  is  a  basis 
upon  which  the  applicant  is  entitled  to 
a  judgment  relative  to  the  patentee. 

(b)  When  the  effective  filing  date  of  an 
application  is  more  than  three  months 
after  the  effective  filing  date  of  a  patent, 
the  applicant,  before  an  interference 
will  be  declared,  shall  file  evidence 
which  may  consist  of  patents  or  printed 
publications,  other  documents,  and  one 
or  more  affidavits  which  demonstrate 
that  applicant  is  prima  facie  entitled  to 
a  judgment  relative  to  the  patentee  and 
an  explanation  stating  with  particularity 
the  basis  upon  which  the  applicant  is 
prima  facie  entitled  to  the  judgment. 
Where  the  basis  upon  which  an 
applicant  is  entitled  to  judgment 
relative  to  a  patentee  is  priority  of 
invention,  the  evidence  shall  include 
affidavits  by  the  applicant,  if  possible, 
and  one  or  more  corroborating 
witnesses,  supported  by  documentary 
evidence,  if  available,  each  setting  out  a 
factual  description  of  acts  and 
circumstances  performed  or  observed  by 
the  affiant,  which  collectively  would 
prima  facie  entitle  the  applicant  to 
judgment  on  priority  with  respect  to  the 
effective  fihng  date  of  the  patent.  To 
facilitate  preparation  of  a  record 

(§  1.653(g))  for  final  hearing,  an 
applicant  should  file  affidavits  on  paper 
which  is  21.8  by  27.9  cm.  (8V2  x  11 
inches).  The  significance  of  any  printed 
publication  or  other  document  which  is 
self-authenticating  within  the  meaning 
of  Rule  902  of  the  Federal  Rules  of 
Evidence  or  §  1.671(d)  and  any  patent 
shall  be  discussed  in  an  affidavit  or  the 
explanation.  Any  printed  publication  or 
other  document  which  is  not  self- 


authenticating  shall  be  authenticated 
and  discussed  with  particularity  in  an 
affidavit.  Upon  a  showing  of  good  caiue, 
an  affidavit  may  be  based  on 
information  and  belief.  If  an  examiner 
finds  an  application  to  be  in  condition 
for  declaration  of  an  interference,  the 
examiner  will  consider  the  evidence 
and  explanation  only  to  the  extent  of 
determining  whether  a  basis  upon 
which  the  application  would  be  entitled 
to  a  judgment  relative  to  the  patentee  is 
alleged  and,  if  a  basis  is  alleged,  an 
interference  may  be  declared. 

12.  Section  1.609  is  amended  by 
revising  paragraphs  (b)(1).  (b)(2)  and 
(b)(3)  to  read  as  follows: 

§  1.609    Preparation  of  Interference  papers 
by  examiner. 

*         *        •         «         « 

(b)*  •  • 

(1)  The  proposed  count  or  counts  and. 
if  there  is  more  than  one  count 
proposed,  explaining  why  the  counts 
define  different  patentable  inventions; 

(2)  The  claims  of  any  application  or 
jjatent  which  correspond  to  each  count, 
explaining  why  each  claim  designated 
as  corresponding  to  a  count  is  directed 
to  the  same  patentable  invention  as  the 
count; 

(3)  The  claims  in  any  application  or 
patent  which  do  not  correspond  to  each 
count  and  explaining  why  each  claim 
designated  as  not  corresponding  to  any 
count  is  not  directed  to  the  same 
patentable  invention  as  any  count;  and 
***** 

13.  Section  1.610  is  revised  to  read  as 
follows: 

§1.610    Assignment  of  interference  to 
administrative  patent  judge,  tinte  period  for 
completing  Interference. 

(a)  Each  interference  will  be  declared 
by  an  administrative  patent  judge  who 
may  enter  all  interlocutory  orders  in  the 
interference,  except  that  only  the  Board 
shall  hear  oral  argument  at  final  hearing, 
enter  a  decision  under  §§  1.617, 
1.640(e),  1.652. 1.656(i)  or  1.658,  or 
enter  any  other  order  which  terminates 
the  interference. 

(b)  As  necessary,  another 
administrative  patent  judge  may  act  in 
place  of  the  one  who  declared  the 
interference.  At  the  discretion  of  the 
administrative  patent  judge  assigned  to 
the  interference,  a  panel  consisting  of 
two  or  more  members  of  the  Board  may 
enter  interlocutory  orders. 

(c)  Unless  otherwise  provided  in  this 
subpart,  times  for  taking  action  by  a 
party  in  the  interference  will  be  set  on 
a  case-by-case  basis  by  the 
administrative  patent  judge  assigned  to 
the  interference.  Times  for  taldng  action 
shall  be  set  and  the  administrative 


patent  judge  shall  exercise  control  over 
the  interference  such  that  the  pendency 
of  the  interference  before  the  Board  does 
not  normally  exceed  two  years. 

(d)  An  administrative  patent  judge 
may  hold  a  conference  with  the  parties 
to  consider  simplification  of  any  issues, 
the  necessity  or  desirability  of 
amendments  to  counts,  the  possibility  of 
obtaining  admissions  of  fact  and 
genuineness  of  documents  which  will 
avoid  unnecessary  proof,  any 
limitations  on  the  number  of  expert 
witnesses,  the  time  and  place  for 
conducting  a  deposition  (§  1.673(g)), 
and  any  other  matter  as  may  aid  in  the 
disposition  of  the  interference.  After  a 
conference,  the  administrative  patent 
judge  may  enter  any  order  which  may 
be  appropriate. 

(e)  The  admini.strative  patent  judge 
may  determine  a  proper  course  of 
conduct  in  an  interference  for  any 
situation  not  specifically  covered  by  this 
part. 

14.  Section  1.611  is  amended  by 
redesignating  paragraph  (c)(H)  as 
paragraph  (cT(9);  adding  a  new 
paragraph  (c)(8);  and  revising 
paragraphs  (b).  (c)(6),  (c)(7).  and  (d)  to 
read  as  follow.s: 


§  1 .61 1    Declaration  of  interference. 

«         ■         *        *         * 

(b)  When  a  notice  of  declaration  is 
relumed  to  the  Patent  and  Trademark 
Office  undelivered,  or  in  any  other 
circumstance  where  appropriate,  an 
administrative  patent  judge  may  send  a 
copy  of  the  notice  to  a  patentee  named 
in  a  patent  involved  in  an  interference 
or  the  patentee's  assignee  of  record  in 
the  Patent  and  Trademark  Office  or 
order  publication  of  an  appropriate 
notice  in  the  Official  Gazette. 

(cl*  •  • 

(6)  The  count  or  counts  and,  if  there 
IS  more  than  one  count,  the  examiner's 
explanation  why  the  counts  define 
different  patentable  inventions; 

(7)  The  claim  or  claims  of  any 
application  or  any  patent  which 
correspond  to  each  count; 

(8)  The  examiner's  explanation  as  to 
why  each  claim  designated  as 
corresponding  to  a  count  is  directed  to 
the  same  patentable  invention  as  the 
count  and  why  each  claim  designated  as 
not  corre.sponding  to  any  count  is  not 
directed  to  the  same  patentable 
invention  as  any  count;  and 

*         •         •         «         * 

(d)  The  notice  of  declaration  may  also 
specify  the  time  for: 

(1)  Filing  a  preliminary  statement  as 
provided  in  §  1.621(a); 

(2)  Serving  notice  that  a  preliminary 
statement  has  been  filed  as  provided  in 
§1.621(bJ;and 


(31  Fifing  preliminary  motions 
authorized  by  §  1.633. 

*  •        •        *        * 

15.  Section  1.612  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.612    Access  to  applications. 

(a)  After  an  interference  is  declared, 
each  party  shall  have  access  to  and  may 
obtain  copies  of  the  files  of  any 
application  set  out  in  the  notice 
declaring  the  interference,  except  for 
affidavits  filed  under  §  1.131  and  any 
evidence  and  explanation  under  §  1.608 
filed  separate  from  an  amendment.  A 
party  seeking  access  to  any  abandoned 
or  pending  application  referred  to  in  the 
opponent's  involved  application  or 
access  to  any  pending  application 
referred  to  in  the  opponent's  patent 
must  file  a  motion  under  §  1.635.  See 
§  1.11(e)  concerning  public  access  to 
interference  files. 

*  •         ft        •        * 

10.  Section  1.613  is  amended  by 
revi<;lng  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§1.613    Lead  attorney,  same  attorney 
representing  different  parties  in  an 
interterence,  withdrawal  o(  attorney  or 
agent 

***** 

(c)  An  administrative  patent  judge 
may  make  necessar\'  inquiry  to 
determine  whether  an  attorney  or  agent 
should  be  disqualified  from 
representing  a  party  in  an  interference. 
If  an  administrative  patent  judge  is  of 
the  opinion  that  an  attorney  or  agent 
should  ho  disqualified,  the 
administrative  patent  judge  shall  refer 
the  matter  to  the  Commissioner.  The 
Commissioner  will  make  a  final 
decision  as  to  whether  any  attorney  or 
agent  .should  he  disqualified. 

(d)  No  all'  .ruey  or  agent  of  record  in 
an  interferen>„e  may  withdraw  as 
attorney  or  agent  of  record  except  with 
the  approval  of  an  administrative  patent 
judge  and  after  reasonable  notice  to  the 
party  on  whose  behalf  the  attorney  or 
agent  has  appeared.  A  request  to 
withdraw  as  attorney  or  agent  of  record 
in  an  interference  shall  be  made  bv 
motion  (§  1.635). 

17.  Section  1.614  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  ars 
follows: 

§  1.614    Jurisdiction  over  interference, 
(a)  The  Board  acquires  juri.sdiction 
over  an  interference  when  the 
interference  is  declared  under  §  1.611. 

***** 

(c)  The  examiner  shall  have 
jurisdiction  over  any  pending 
application  until  the  interference  is 
declared.  An  administrative  patent 


judge  may  for  a  limited  purpose  restore 
jurisdiction  to  the  examiner  over  any 
application  involved  in  the  interference. 

18.  Section  1.615  is  revised  to  read  as 
follows: 

§1.615    Suspension  of  ex  parte 
prosecution. 

(a)  When  an  interference  is  declared, 
e.\  parte  prosecution  of  an  application 
involved  in  the  interference  is 
suspended.  Amendments  and  other 
papers  related  to  the  application 
received  during  pendency  of  the 
interference  will  not  be  entered  or 
considered  in  the  interference  without 
the  consent  of  an  administrative  patent 
judge. 

(b)  Ex  parte  prosecution  as  to 
specified  matters  may  be  continued 
concurrently  with  the  interference  with 
the  consent  of  the  administrative  patent 
judge. 

19.  Section  1.616  is  revised  to  read  as 
follows; 

§  1.616    Sanctions  fcr  failure  to  comply 
witti  rules  or  order  or  for  taking  and 
maintaining  a  frivolous  position. 

(a)  An  administrative  patent  judge  or 
the  Board  may  impose  an  appropriate 
sanction  against  a  party  who  fails  to 
comply  vvith  the  regulations  of  this  part 
or  any  order  entered  by  an 
administrative  patent  judge  or  the 
Board.  .'Vn  appropriate  sanction  may 
include  among  others  entry  of  an  order: 

(1)  Holding  certain  facts  to  have  been 
established  in  the  interference; 

(2)  Precluding  a  party  from  filing  a 
paper; 

(3)  Precluding  a  party  from  presenting 
or  contesting  a  particular  issue; 

(4)  Precluding  a  party  from 
.requesting,  obtaining,  or  opposmg 
discovery; 

(5)  Awarding  compensatory  f  xpeitses 
and/or  compensatory  attorney  k-.s;  or 

(6)  Granting  judgment  in  the 
interference. 

(b)  An  administrative  patent  judge  or 
the  Board  may  impose  a  .sanction, 
including  a  sanction  in  the  form  of 
compensatory  expenses  and.'or 
compensatory  attorney  fees,  against  a 
party  for  taking  and  maintaining  a 
frivolous  position  in  papers  filed  in  the 
interference. 

(c)  To  the  extent  that  an 
administrative  patent  judge  or  the  Board 
has  authorized  a  party  to  compel  the 
taking  of  testimony  or  the  production  of 
documents  or  things  fi-om  an  individual 
or  entity  located  in  a  NAFTA  country  or 
a  WTO  member  country  concerning 
knowledge,  use,  or  other  activity 
relevant  to  proving  or  disproving  a  date 
of  invention  (§  1.671(h)),  but  the 
testimony,  documents  or  things  have 
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not  been  produced  for  use  in  the 
interference  to  the  same  extent  as  such 
information  could  be  made  available  in 
the  United  States,  the  administrative 
patent  judge  or  the  Board  shall  draw^ 
such  adverse  inferences  as  may  be 
appropriate  under  the  circumstances,  or 
take  such  other  action  permitted  by 
statute,  rule,  or  regulation,  in  favor  of 
the  party  that  requested  the  information 
in  the  interference,  including 
imposition  of  appropriate  sanctions 
under  paragraph  (a)  of  this  section. 

(d)  A  party  may  file  a  motion  (§  1.635) 
for  entry  of  an  order  imposing  sanctions, 
the  drawing  of  adverse  inferences  or 
other  action  under  paragraph  (a),  (b)  or 
(c)  of  this  section.  Where  an 
administrative  patent  judge  or  the  Board 
on  its  own  initiative  determines  that  a 
sanction,  adverse  inference  or  other 
action  against  a  party  may  be 
appropriate  under  paragraph  (a),  (b)  or 
(c)  of  this  section,  the  administrative 
patent  judge  or  the  Board  shall  enter  an 
order  for  the  party  to  show  cause  why 
the  sanction,  adverse  inference  or  other 
action  is  not  appropriate.  The  Board 
shall  take  action  in  accordance  with  the 
order  unless,  within  20  days  after  the 
date  of  the  order,  the  party  files  a  paper 
which  shows  good  cause  why  the 
sanction,  adverse  inference  or  other 
action  would  not  be  appropriate. 

20.  Section  1.617  is  amended  by 
revising  paragraphs  (a),  (b),  (d).  (e).  (g) 
and  (h)  to  read  as  follows: 

§  1 .61 7    Summary  judgment  against 
applicant 

(a)  An  administrative  patent  judge 
shall  review  any  evidence  filed  by  an 
applicant  under  §  1.608(b)  to  determine 
if  the  applicant  is  prima  facie  entitled 
to  a  judgment  relative  to  the  patentee.  If 
the  administrative  patent  judge 
determines  that  the  evidence  shows  the 
applicant  is  prima  facie  entitled  to  a 
judgment  relative  to  the  patentee,  the 
interference  shall  proceed  in  the  normal 
manner  under  the  regulations  of  this 
part.  If  in  the  opinion  of  the 
administrative  patent  judge  the 
evidence  fails  to  show  that  the  applicant 
is  prima  facie  entitled  to  a  judgment 
relative  to  the  patentee,  the 
administrative  patent  judge  shall, 
concurrently  with  the  notice  declaring 
the  interference,  enter  an  order  stating 
the  reasons  for  the  opinion  and 
directing  the  applicant,  within  a  time 
set  in  the  order,  to  show  cause  why 
summary  judgment  should  not  be 
entered  against  the  applicant. 

(b)  The  applicant  may  file  a  response 
to  the  order,  which  may  include  an 
appropriate  preliminary  motion  under 
§  1.633  (c),  (0  or  (g),  and  state  any 
reasons  why  summary  judgment  should 


not  be  entered.  Any  request  by  the 
applicant  for  a  hearing  before  the  Board 
shall  be  made  in  the  response. 
Additional  evidence  shall  not  be 
presented  by  the  applicant  or 
considered  by  the  Board  unless  the 
applicant  shows  good  cause  why  any 
additional  evidence  was  not  initially 
presented  with  the  evidence  filed  under 
§  1.608(b).  At  the  time  an  applicant  files 
a  response,  the  applicant  shall  ser\'e  a 
copy  of  any  evidence  filed  under 
§  1.608(b)  and  this  paragraph. 
•        «        •        *        * 

(d)  If  a  response  is  timely  filed  by  the 
applicant,  all  opponents  may  file  a 
statement  and  may  oppose  any 
preliminary  motion  filed  under  §  1.633 
(c).  (0  or  (g)  by  the  applicant  within  a 
time  set  by  the  administrative  patent 
judge.  The  statement  may  set  forth 
views  as  to  why  summary  judgment 
should  be  granted  against  the  applicant, 
but  the  statement  shall  be  limited  to 
discussing  why  all  the  evidence 
presented  by  the  applicant  does  not 
overcome  the  reasons  given  by  the 
administrative  patent  judge  for  issuing 
the  order  to  show  cause.  Except  as 
required  to  oppose  a  motion  under 

§  1.633  (c),  (0  or  (g)  by  the  applicant, 
evidence  shall  not  be  filed  by  any 
opponent.  An  opponent  may  not  request 
a  hearing. 

(e)  Within  a  time  authorized  by  the 
administrative  patent  judge,  an 
applicant  may  file  a  reply  to  any 
statement  or  opposition  filed  by  any 
opponent. 
***** 

(g)  If  a  response  by  the  applicant  is 
timely  filed,  the  administrative  patent 
judge  or  the  Board  shall  decide  whether 
the  evidence  submitted  under  §  1.608(b) 
and  any  additional  evidence  properly 
submitted  under  paragraphs  (b)  and  (e) 
of  this  section  shows  that  the  applicant 
is  prima  facie  entitled  to  a  judgment 
relative  to  the  patentee.  If  the  applicant 
is  not  prima  facie  entitled  to  a  judgment 
relative  to  the  patentee,  the  Board  shall 
enter  a  final  decision  granting  summary 
judgment  against  the  applicant. 
Otherwise,  an  interlocutory  order  shall 
be  entered  authorizing  the  interference 
to  proceed  in  the  normal  manner  under 
the  regulations  of  this  subpart. 

(h)  Only  an  applicant  who  filed 
evidence  under  §  1.608(b)  may  request  a 
hearing.  If  that  applicant  requests  a 
hearing,  the  Board  may  hold  a  hearing 
prior  to  entry  of  a  decision  under 
paragraph  (g)  of  this  section.  The 
administrative  patent  judge  shall  set  a 
date  and  time  for  the  hearing.  Unless 
otherwise  ordered  by  the  administrative 
patent  judge  or  the  Board,  the  applicant 
and  any  opponent  will  each  be  entitled 


to  no  more  than  30  minutes  of  oral 
argument  at  the  hearing. 

21.  Section  1.618  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1.618    Return  of  unauthorized  papers. 

(a)  An  administrative  patent  judge  or 
the  Board  shall  return  to  a  party  any 
paper  presented  by  the  party  when  the 
filing  of  the  paper  is  not  authorized  by, 
or  is  not  in  compliance  with  the 
requirements  of,  this  subpart.  Any  paper 
returned  will  not  thereafter  be 
considered  in  the  interference.  A  party 
may  be  permitted  to  file  a  corrected 
paper  under  such  conditions  as  may  be 
deemed  appropriate  by  an 
administrative  patent  judge  or  the 

Board. 
***** 

22.  Section  1.621  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1.621    Preliminary  statement,  time  for 
filing,  notice  of  filing. 

•         *         *         •         * 

(b)  When  a  party  files  a  preliminary 
statement,  the  party  shall  also 
simultaneously  file  and  serve  on  all 
opponents  in  the  interference  a  notice 
■Stating  that  a  preliminary  statement  has 
been  filed.  A  copy  of  the  preliminary' 
statement  need  not  be  served  until 
ordered  by  the  administrative  patent 
judge. 

23.  Section  1.622  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .622    Preliminary  statement;  wtio  made 
invention;  where  invention  made. 

***** 

(b)  The  preliminary  statement  shall 
state  whether  the  invention  was  made  in 
the  United  States,  a  NAFTA  country 
(and,  if  so,  which  NAFTA  country),  a 
WTO  member  country  (and,  if  so.  which 
WTO  member  country),  or  in  a  place 
other  than  the  United  States,  a  NAFTA 
country,  or  a  WTO  member  country.  If 
made  in  a  place  other  than  the  United 
States,  a  NAFTA  country,  or  a  WTO 
member  country,  the  preliminary 
statement  shall  state  whether  the  party 
is  entitled  to  the  benefit  of  35  U.S.C. 
104(a)(2). 

24.  Section  1.623  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§  1 .623    Preliminary  statement;  invention 
made  in  United  States,  a  NAFTA  country,  or 
a  WTO  memt>er  country. 

(a)  When  the  invention  was  made  in 
the  United  States,  a  NAFTA  country,  or 
a  WTO  member  country,  or  a  party  is 
entitled  to  the  benefit  of  35  U.S.C. 
104(a)(2),  the  preliminary  statement 


iiuKt  .statf  the  foUuwiii^  fnc4s  as  to  thf 
iiivfiition  defined  by  each  t:ount: 
•         •         •         •         • 

2.'>.  Section  1.624  is  amended  by 
revising  the  section  heading  and 
[)arngr;iphs  (a)  and  (c)  to  read  as  follows: 

§  1.624    Preliminary  statement;  invention 
made  in  a  place  other  than  the  United 
States,  a  NAFTA  country,  or  a  WTO  member 
country. 

(ii)  \Vh»!ri  the  invention  was  made  in 
ti  plai:t!  otht-r  than  the  United  States,  a 
NAI-TA  country,  or  a  WTO  int'nibfir 
country  and  a  party  intends  to  rely  on 
introduction  of  the  invt-ntion  into  the 
United  Slates,  a  NAFTA  <:ountry.  or  a 
WTO  member  country,  the  prt;liininary 
stalonicnl  niu.st  .stale  the  folJowing  facts 
.IS  to  the  invention  defined  by  each 
I  CHint: 

(1)  Tlie  dale  on  which  a  drawing  of 
(he  invention  was  first  introdua^d  into 
the  United  States,  a  NAITA  country,  or 
,t  WTO  member  country. 

(2)  The  date  on  which  a  vvrilleii 
description  of  the  invention  was  first 
introduced  into  ttie  United  States,  a 
NAFTA  country,  or  a  WTO  niembor 

1  nimtry. 

(3)  The  date  on  which  the  invention 
was  first  di.stlosed  to  another  person  in 
the  United  States,  a  NAFTA  country,  or 
.1  WTO  ine«nber  country. 

(4)  The  date  on  whicli  the  inventor's 
conception  of  the  invention  was  first 
introdviced  into  the  United  States,  a 
NAI-TA  country .  or  a  WTO  momlier 
country". 

(ri)Tne  dtite  on  which  an  actual 
r«rdurtion  to  practice  of  the  invention 
was  first  introdiH:pd  into  the  United 
Stales,  a  NAFTA  country,  or  n  WTO 
(iinnilHtr  country,  if  an  actual  reduction 
to  praL'ti(£  of  the  invention  was  not 
introduced  into  the  United  States,  a 
NAFTA  country,  or  a  UTO  memter 
country,  the  preliminary  amendment 
shall  so  state. 

(6)  Tlie  date  after  introduction  of  the 
inventor's  conception  into  the  United 
States,  a  NAFTA  country,  or  a  WTO 
member  country  when  active  exercise  of 
rea.sonable  diligence  in  the  United 
States,  a  NAFTA  country,  or  a  WTO 
member  country  toward  reducing  the 
invention  to  practice  began. 
•         *         •         «         * 

(c)  When  a  party  alleges  under 
paragraph  (a)(1)  of  this  sfH:tion  that  a 
drawing  was  introduced  itito  the  Uinted 
States,  a  NAFTA  country,  or  a  WTO 
niembt:r  country,  a  copy  of  that  drawing 
shall  l>e  filed  witli  and  identified  in  the 
preliminary  .statement.  When  a  j)arty 
alleges  under  paragraph  (a)(2)  of  Shis 
«.tK.tion  that  a  written  description  of  the 
invention  was  introduced  into  the 
I  'nited  Stales,  a  NAFTA  country,  or  a 


Wi'O  nteinlKT  country,  a  ctspy  of  that 
written  description  sJiaJI  be  filed  with 
ant!  identified  in  the  preliminary 
statement.  See  *»  1.628(b)  when  a  copy  of 
the  first  drawing  or  first  written 
description  introduced  in  the  United 
States,  a  NAFTA  country,  or  a  WTO 
meniljer  country  cannot  l)e  fih>d  with 
the  pn^liminary  .statement. 

2f).  Section  1.625  is  amended  by 
rt^vising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1 .625    Preliminary  statement;  derivation 
by  an  opponent. 

(a)  When  a  party  intends  to  prove 
derivation  by  an  opponent  from  the 
party,  the  preliminary  statement  must 
state  the  following  as  to  the  invention 
defined  hyeach  count: 
•         •         «         •         • 

27.  Suction  1.62R  is  revised  to  read  as 
follows: 

§  1.626    Pretiminary  statement;  earlier 
application. 

When  a  party  does  not  intend  to 
present  evidence  to  prove  a  conception 
or  an  actual  reduction  to  practice  and 
the  party  intends  to  rely  solely  on  the 
filin^  date  of  an  earlier  filed  application 
to  prove  a  con.structive  reduction  to 
practice,  the  preliminary  statement  may 
so  state  and  identify  the  earlier  filed 
application  with  particularity. 

28.  Section  1.627(b)  is  revised  to  read 
a.s  follows: 

§1.627    Preliminary  statement;  sealing 
t>etore  filing,  opening  of  statement. 

•  «  •  •  • 

(li)  A  preliminary  .statement  may  be 
opened  only  at  the  direction  of  an 
administrative  patent  judge. 

2<J.  Set:tion  1.62B  is  revised  to  read  as 
follows: 

§  1 .628    Preliminary  statement;  correction 
of  error. 

(a)  A  material  error  arising  through 
inadvertence  or  mistake  in  connection 
with  a  preliminary  statement  or 
drawings  or  a  written  description 
submitted  therewith  or  omitted 
therefrom  may  be  corrected  by  a  motion 
(<^  1.635)  for  leave  to  file  a  correcled 
statement.  The  motion  shall  be 
supported  hy  an  affidavit  stating  the 
date  the  error  was  first  discovered,  shall 
be  accompanied  by  the  corrected 
statement  and  shall  be  filed  as  soon  as 
practical  after  discovery  of  the  error.  If 
filed  on  or  after  the  date  set  by  the 
administrative  patent  judge  for  .service 
of  preliminary  statements,  the  motion 
shall  also  show  that  correction  of  the 
error  is  essential  to  the  interest  of 
ju.stice. 

(b)  When  a  party  cannot  attach  a  cofty 
of  a  drawing  or  WTitten  description  to 


the  party's  preliminary  statement  as 
required  by  S  1.623(c).  §  1.624(c)  or 
§  1.625(c).  the  party  shall  show  good 
cau.se  and  explain  in  the  preliminary 
statement  why  a  copy  of  the  drawing  or 
written  description  cannot  be  attached 
to  the  pt>eliminary  statement  and  shall 
attach  to  the  preliminary  stjilement  the 
earliest  drawing  or  writien  description 
made  in  or  introduced  into  the  United 
States,  a  NAFTA  country,  or  a  WTO 
member  country  which  is  available.  The 
party  shall  file  a  motion  (§  1.635)  to 
amend  its  preliminar)'  statement 
promptly  after  the  first  drawing,  first 
written  description,  or  drawing  or 
written  de^scription  first  introduced  into 
the  United  States,  a  NAFTA  country,  or 
a  WTO  member  country  becomes 
available.  A  copy  of  the  drawing  or 
wTitten  description'may  be  obtained, 
where  appropriate,  by  a  motion  (§  1.635J 
for  additional  discovery  under  §  1.687 
or  during  a  testimony  period. 

30.  Section  1.629  is  amended  by 
revising  paragraphs  (a),  (c)  (1)  and  (d)  to 
read  as  follows: 

$  1 .629    Effect  o1  pretimtnar/  staten>ent 

(a)  A  party  shall  be  strictly  held  to  any 
date  alleged  in  the  preliminary- 
statement.  Doubts  as  to  definiteness  or 
sufficiency  of  any  allegation  in  a 
preliminary  statement  or  compliance 
with  formal  requirements  will  be 
resolved  against  the  party  filing  the 
statement  bj-  restricting  the  party  to  its 
effective  filing  date  or  to  the  latest  date 
of  a  period  alleged  in  the  preliminary 
statement,  as  may  be  appropriate.  A 
party  may  not  correct  a  preliminary 
statement  except  as  provided,  by  §  1.628. 

•  •         •         •         • 

(cj*    •   • 

(1)  Shall  be  restricted  to  the  party's 
effective  filing  date  and 

•  •         •         •         • 

(d)  If  a  party  files  a  preliminary 
statement  which  contains  an  allegation 
of  a  date  of  first  drawing  or  first  written 
de.scription  and  the  party  does  not  file 
.a  copy  of  the  first  drawing  or  written 
description  with  the  preliminary 
.statement  as  required  bv  §  1.623(c). 
S  1.624(c).  or  §  1.625(c),  the  party  will  tie 
restricted  to  the  party's  effective  filing 
date  as  to  that  allegation  unless  the 
party  complies  wiift  §  1.628(b).  The 
content  of  any  drawing  or  written 
de.scription  submitted  with  a 
preliminary  statement  will  not  nonnally 
be  evaluated  or  considenxl  by  the 
Board. 


31.  Suction  1.630  is  revised  to  read  as 
follows: 
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9 1.630    Reliance  on  earlier  application. 

A  party  shall  not  be  entitled  to  rely  on 
the  filing  date  of  an  earlier  filed 
application  unless  the  earlier 
application  is  identified  (§  1.611(c)(5)) 
in  the  notice  declaring  the  interference 
or  the  party  files  a  preliminary  motion 
under  §1.633  seeking  the  benefit  of  the 
filing  date  of  the  earlier  application. 

32.  Section  1.631(a)  is  revised  to  read 
as  follows: 

§  1.631    Access  to  preliminary  statement, 
service  of  preliminary  statement. 

(a)  Unless  otherwise  ordered  by  an 
administrative  patent  judge, 
concurrently  with  entry  of  n  dHcision  on 
preliminary  motions  filed  under  §  1.633 
any  preliminary  statement  filed  under 
§  1.621(a)  shall  be  opened  to  inspection 
by  the  senior  party  and  any  junior  party 
who  filed  a  preliminary  statement. 
Within  a  time  set  by  the  administrative 
patent  judge,  a  party  shall  serve  a  copy 
of  its  preliminary  statement  on  each 
opponent  who  served  a  notice  imder 
§1.621{b. 
«         *         *         •         • 

33.  Section  1.632  is  revised  to  read  as 
follows: 

§  1 .632    Notice  of  intent  to  argue 
abandonment,  suppression  or  concealment 
by  opponent 

A  notice  shall  be  filed  by  a  party  who 
intends  to  argue  that  an  opponent  has 
abandoned,  suppressed,  or  concealed  an 
actual  reduction  to  practice  (35  U.S.C. 
102(g)).  A  party  will  not  be  permitted  to 
argue  abandonment,  suppression,  or 
concealment  by  an  opponent  unless  the 
notice  is  timely  filed.  Unless  authorized 
otherwise  by  an  administrative  patent 
judge,  a  notice  is  timely  when  filed 
within  ten  (10)  days  after  the  close  of 
the  testimony-in-chief  of  the  opponent. 

34.  Section  1.633  is  amended  oy 
revising  paragraphs  (a),  (b),  (f).  (g)  and 
(i)  to  read  as  follows: 

§  1 .633    Preliminary  motions. 

•         *        *         *         • 

(a)  A  motion  for  judgment  against  an 
oppon  r.t's  claim  designated  to 
correspond  to  a  count  on  the  ground 
that  the  claim  is  not  patentable  to  the 
opponent.  The  motion  shall  separately 
address  each  claim  alleged  to  be 
unpatentable.  In  deciding  an  i.ssue 
raised  in  a  motion  filed  under  this 
paragraph  (a),  a  claim  will  be  construed 
in  light  of  the  specification  of  the 
application  or  patent  in  which  it 
appears.  A  motion  under  this  paragraph 
shall  not  be  based  on: 

(1)  Priority  of  invention  by  the 
moving  party  as  against  any  opponent  or 

(2)  Eterivation  of  the  invention  by  an 
opponent  from  the  moving  partv.  See 
§  1.637(a). 


(b)  A  motion  for  judgment  on  the 
ground  that  there  is  no  interference-in- 
fact.  A  motion  under  this  paragraph  is 
proper  only  if  the  interference  involves 
a  design  application  or  patent  or  a  plant 
application  or  patent  or  no  claim  of  a 
party  which  corresponds  to  a  count  is 
identical  to  any  claim  of  an  opponent 
which  corresponds  to  that  count.  See 
§  1.637(a).  When  claims  of  different 
parties  are  presented  in  "means  plus 
fimction"  format,  it  may  be  possible  for 
the  claims  of  the  different  parties  not  to 
define  the  same  patentable  invention 
even  though  the  claims  contain  the 
same  literal  wording. 
***** 

(0  A  motion  to  be  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application.  See  §  1.637(a)  and  (f). 

(g)  A  motion  to  attack  the  benefit 
accorded  an  opponent  in  the  notice 
declaring  the  interference  of  the  filing 
date  of  an  earlier  filed  application.  See 
§  1.637(a)  and  (g). 
***** 

(i)  When  a  motion  is  filed  under 
paragraph  (a),  (b).  or  (g)  of  this  section, 
an  opponent,  in  addition  to  opposing 
the  motion,  may  file  a  motion  to 
redefine  the  interfering  subject  matter 
under  paragraph  (c)  of  this  section,  a 
motion  to  substitute  a  different 
application  under  paragraph  (d)  of  this 
section,  or  a  motion  to  add  a  reissue 
application  to  the  interference  under 
paragraph  (h)  of  this  section. 
***** 

35.  Section  1.636  is  revised  to  read  as 
follows: 

§  1 .636    Motions,  time  for  filing. 

(a)  A  preliminary  motion  under 
§  1.633(a)  through  (h)  shall  be  filed 
within  a  time  period  set  by  an 
administrative  patent  judge. 

(b)  A  preliminary  motion  under 

§  1.633(i)  or  (j)  shall  be  filed  within  20 
days  of  the  service  of  the  preliminary 
motion  under  §  1.633(a),  (b).  (c)(1),  or  (g) 
unless  otherwise  ordered  by  an 
administrative  patent  judge. 

(c)  A  motion  under  §  1.634  shall  be 
diligently  filed  after  an  error  is 
discovered  in  the  inventorship  of  an 
application  or  patent  involved  in  an 
interference  unless  otherwise  ordered 
by  an  administrative  patent  judge. 

(d)  A  motion  under  §  1.635  shall  be 
filed  as  specified  in  this  subpart  or 
when  appropriate  unless  otherwise 
ordered  by  an  administrative  patent 
judge. 

36.  Section  1.637  is  amended  by 
revising  paragraphs  (a),  (b).  (c)(l)(v). 
(c)(l)(vi).  (c)(2){ii).  (c)(2)(iii).  (c)(3)(ii). 
(c)(4)(ii).  (d),  introductory  text, 
(e)(l)(viii).  (e)(2)(vii).  (f)(2).  and  (h).  (4); 


removing  paragraphs  (c)(2)(iv), 
(c)(3)(iii),  and  (d)  (4);  and  adding 
paragraphs  (c)(l)(vii),  (e)(l)(ix),  and 
(e)(2)(viii)  to  read  as  follows: 

§  1 .637    Content  of  motions. 

(a)  A  party  filing  a  motion  has  the 
burden  of  proof  to  show  that  it  is 
entitled  to  the  relief  sought  in  the 
motion.  Each  motion  shall  include  a 
statement  of  the  precise  relief  requested, 
a  statement  of  the  material  facts  in 
support  of  the  motion,  in  numbered 
paragraphs,  and  a  full  statement  of  the 
reasons  why  the  relief  requested  should 
be  granted.  If  a  party  files  a  motion  for 
judgment  under  §  1.633(a)  against  an 
opponent  based  on  the  ground  of 
unpatentability  over  prior  art,  and  the 
dates  of  the  cited  prior  art  are  such  that 
the  prior  art  appears  to  be  applicable  to 
the  party,  it  will  be  presumed,  without 
regard  to  the  dates  alleged  in  the 
preliminary  statement  of  the  party,  that 
the  cited  prior  art  is  applicable  to  the 
party  unless  there  is  included  with  the 
motion  an  explanation,  and  evidence  if 
appropriate,  as  to  why  the  prior  art  does 
not  apply  to  the  party. 

(b)  Unless  otherwise  ordered  by  an 
administrative  patent  judge  or  the 
Board,  a  motion  under  §  1.635  shall 
contain  a  certificate  by  the  moving  part\ 
stating  that  the  moving  party  has 
conferred  with  all  opponents  in  an  effort 
in  good  faith  to  resolve  by  agreement  the 
issues  raised  by  the  motion.  The 
certificate  shall  indicate  whether  any 
opponent  plans  to  oppose  the  motion. 
The  provisions  of  this  paragraph  do  not 
apply  to  a  motion  to  suppress  evidence 
(§  1.6.56(h)). 

(c)  *  *  * 

(1)**  * 

(v)  Show  that  each  proposed  count 

defines  a  separate  patentable  invention 

from  every  other  count  proposed  to 

remain  in  the  interference. 

(vi)  Be  accompanied  by  a  motion 
under  §  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  filed 
application,  if  benefit  of  the  earlier  filed 
application  is  desired  with  respect  to  a 
proposed  count. 

(vii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  also  entitled  to 
benefit  of  the  earlier  filed  application 
with  respect  to  the  proposed  count. 
Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  oi 
the  earlier  filed  application  with  respect 
to  the  proposed  count. 

(2)  *  *  * 

(ii)  Show  that  the  claim  proposed  to 
be  amended  or  added  defines  the  same 
patentable  invention  as  the  count. 


(iii)  Show  the  patentability  to  the 

applicant  of  each  claim  proposed  to  be 

amended  or  added  and  apply  the  terms 

of  tlie  claim  proposed  to  be  amended  or 

added  to  the  disclosure  of  the 

applic.ntion;  when  necessary  a  moving 

party  applicant  shall  file  with  the 

motion  a  proposed  amendment  to  the 

application  amending  the  claim 

corresponding  to  the  count  or  adding 

the  proposed  additional  claim  to  the 

application. 
(31  *  *  * 

(ii)  Show  the  claim  defines  the  same 
patentable  invention  as  another  claim 
whose  designation  as  corresponding  to 
the  count  the  moving  party  does  not 
dispute. 

r^j  *  •   * 

(ii)  Show  that  the  claim  does  not 
defined  the  same  patentable  invention 
as  any  other  claim  who.se  designation  in 
the  notice  declaring  the  interference  as 
corresponding  to  the  count  the  party 
does  not  dispute. 
***** 

(d)  A  preliminary  motion  under 
§  1.633(d)  to  substitute  a  different 
application  of  the  moving  party  shall- 

***** 

(e)  *  •  * 

(1)  •  *  * 

(viii)  Be  accompanied  by  a  motion 
under  §  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  an  earlier  filed 
application,  if  benefit  is  desired  with 
respect  to  a  proposed  count. 

(ix)  If  an  opponent  is  accorded  the 
beiu'fit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  also  entitled  to 
Ijenefit  of  the  earlilTr  filed  application 
with  respect  to  the  proposed  count. 
Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  proposed  count. 

(2)  *  *  * 

(vii)  Be  accompanied  by  a  motion 
under  §  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  an  earlier  filed    ' 
application,  if  benefit  is  desired  with 
respect  to  a  proposed  count. 

(viii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  also  entitled  to 
benefit  of  the  earlier  filed  application 
with  respect  to  the  proposed  count. 
Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  proposed  count. 

(n  *  *  * 

(2)  When  an  earlier  application  is  an 
application  filed  in  the  United  States. 


certify  that  a  complete  copy  of  the  file 
of  the  earlier  application,  except  for 
documents  filed  under  §  1.131  or 
§  1.608,  has  been  ser\'ed  on  all 
opponents.  When  the  earlier  application 
is  an  application  filed  in  a  foreign 
country,  certify  that  a  copy  of  the 
application  has  been  served  on  all 
opponents.  If  the  earlier  filed 
application  is  not  in  English,  the 
requirements  of  §  1.647  must  also  be 
met. 
***** 

(h)  *  •  • 

(4)  Be  aa;ornpanied  by  a  motion 
under  §  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  filed 
application,  if  benefit  is  desired. 

37.  Section  1.638  is  revised  to  read  as 
follows: 

§  1.638    Opposition  and  reply;  time  for 
filing  opposition.and  reply. 

(a)  Unless  otherwise  ordered  by  an 
administrative  patent  judge,  any 
opposition  to  any  motion  shall  be  filed 
within  20  days  after  service  of  the 
motion.  An  opposition  shall  identify 
any  material  fact  set  forth  in  the  motion 
which  is  in  dispute  and  include  an 
argument  why  the  relief  requested  in  the 
motion  should  be  denied. 

(b)  Unless  otherwise  ordered  by  an 
administrative  patent  judge,  any  reply 
shall  be  filed  within  15  days  after 
service  of  the  opposition.  A  reply  shall 
be  directed  only  to  new  points  raised  in 
the  opposition. 

38.  Section  1.639  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  and 
(d)(1)  to  read  as  follows: 

§1.639    Evidence  in  support  of  motion, 
opposition,  or  reply. 

(a)  Except  as  provided  in  paragraphs 
(c)  through  (g)  of  this  section,  proof  of 
any  material  fact  alleged  in  a  motion, 
opposition,  or  reply  must  be  filed  and 
served  with  the  motion,  opposition,  or 
reply  unless  the  proof  relied  upon  is 
part  of  the  interference  file  or  the  file  of 
any  patent  or  application  involved  in 
the  interference  or  any  earlier 
application  filed  in  the  United  States  of 
which  a  party  has  been  accorded  or 
seeks  to  be  accorded  benefit. 

(b)  Proof  may  be  in  the  form  of 
patents,  printed  publications,  and 
affidavits.  The  pages  of  any  affidavits 
filed  under  this  paragraph  shall,  to  the 
extent  possible,  be  given  sequential 
numbers,  which  shall  also  serve  as  the 
record  page  numbers  for  the  affidavits  in 
the  event  they  are  included  in  the 
party's  record  (§  1.653).  Any  patents  and 
printed  publications  submitted  under 
this  paragraph  and  any  exhibits 
identified  in  affidavits  submitted  under 
this  paragraph  shall,  to  the  extent 


possible,  be  given  sequential  exhibit 
numbers,  which  shall  also  serve  as  the 
exhibit  numbers  in  the  event  the 
patents,  printed  publications  and 
exhibits  are  filed  with  the  party's  record 
(§1.653). 

(c)  If  a  party  believes  that  additional 
evidence  in  the  form  of  testimony  that 
is  unavailable  to  the  party  is  necessary 
to  support  or  oppose  ajjreliminary 
motion  under  §  1.633  or  a  motion  to 
correct  inventorship  under  §  1,634.  the 
party  shall  describe  the  nature  of  any 
proposed  testimony  as  specified  in 
par^raphs  (d)  through  (g)  of  this 
section.  If  the  administrative  patent 
judge  finds  that  testimony  is  needed  to 
decide  the  motion,  the  administrative 
patent  judge  may  grant  appropriate 
interlocutory  relief  and  enter  an  order 
authorizing  the  taking  of  testimony  and 
deferring  a  decision  on  the  motion  to 
final  hearing. 

(d)  •  •  • 

(1)  Identify  the  person  whom  it  ' 

expects  to  use  as  an  expert;  i 

*****  ^ 

39.  Section  1.640  is  amended  by 
revising  paragraphs  (a),  (b).  (c).  (d) 
introductory'  text,  (d)(1).  (d)(3)  and  (e)  to 
read  as  follows: 

§  1.640    Motions,  hearing  and  decision, 
redeclaration  of  interference,  order  to  show 
cause. 

(a)  A  hearing  on  a  motion  may  be  held 
in  the  discretion  of  the  administrative 
patent  judge.  The  administrative  patent 
judge  shall  set  the  date  and  time  for  any 
hearing.  The  length  of  oral  argument  at 

a  hearing  on  a  motion  is  a  matter  within 
the  discretion  of  the  administrative 
patent  judge.  An  administrative  patent 
judge  may  direct  that  a  hearing  take 
place  by  telephone. 

(b)  Unless  an  administrative  patent 
judge  or  the  Board  is  of  the  opinion  that 
an  earlier  decision  on  a  preliminary 
motion  would  materially  advance  the 
resolution  of  the  interference,  decision 
on  a  preliminary  motion  shall  be 
deferred  to  final  hearing.  Motions  not 
deferred  to  final  hearing  will  be  decided 
by  an  administrative  patent  judge.  An 
admini.strative  patent  judge  may  consult 
with  an  examiner  in  deciding  motions. 
An  administrative  patent  judge  may  take 
up  motions  for  decisions  in  any  order, 
may  grant,  deny,  or  dismiss  any  motion, 
and  may  take  such  other  action  which 
will  secure  the  just,  speedy,  and 
inexpensive  determination  of  the 
interference.  A  matter  raised  by  a  party 
in  support  of  or  in  opposition  to  a 
motion  that  is  deferred  to  final  hearing 
will  not  be  entitled  to  consideration  at 
final  hearing  unless  the  matter  is  raised 
in  the  party's  brief  at  final  hearing.  If  the 
administrative  patent  judge  determines 
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that  the  interference  shall  proceed  to 
Tinal  hearing  on  the  issue  of  priority  or 
derivation,  a  time  shall  be  set  for  each 
party  to  file  a  paper  identifying  any 
decisions  on  motions  or  on  matters 
raised  sua  sponte  by  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewed  at  final  hearing  as  well 
OS  identifying  any  deferred  motions  that 
the  party  wishes  to  have  considered  at 
final  hearing.  Any  evidence  that  a  party 
wishes  to  have  considered  with  respect 
to  the  decisions  and  deferred  motions 
identified  by  the  party  or  by  an 
opponent  for  consideration  or  review  at 
final  hearing  shall  be  filed  or.  if 
appropriate,  noticed  under  §  1.671(e) 
during  the  testimony-in-chief  period  of 
the  partv. 

(1)  when  appropriate  after  the  time 
expires  for  filing  replies  to  oppositions 
to  preliminary  motions,  the 
administrative  patent  judge  will  set  a 
time  for  filing  any  amendment  to  an 
application  involved  in  the  interference 
and  for  filing  a  supplemental 
preliminary  statement  as  to  any  new 
counts  which  may  become  involved  in 
the  interference  if  a  preliminary  motion 
to  amend  or  substitute  a  count  has  been 
filed.  Failure  or  refusal  of  a  party  to 
timely  present  an  amendment  required 
by  an  administrative  patent  judge  shall 
be  taken  without  further  action  as  a 
disclaimer  by  that  party  of  the  invention 
involved.  A  supplemental  preliminary 
statement  shall  meet  the  requirements 
specified  in  §§  1.623, 1.624. 1.625.  or 
1.626.  but  need  not  be  filed  if  a  party    . 
states  that  it  intends  to  rely  on  a 
preliminary  statement  previously  filed 
under  §  1.621(a).  At  an  appropriate  time 
in  the  interference,  and  when  necessary, 
an  order  will  be  entered  redeclaring  the 
interference. 

(2)  After  the  time  expires  for  filing 
preliminary  motions,  a  further 
preliminary  motion  under  §  1.633  will 
not  be  considered  except  as  provided  by 
§  1.645(b). 

(c)  When  a  decision  on  any  motion 
under  §§  1.633,  1.634,  or  1.635  or  on 
any  matter  raised  sua  sponte  by  an 
administrative  patent  judge  is  entered 
which  does  not  result  in  the  issuance  of 
an  order  to  show  cause  ¥nder  paragraph 
(d)  of  this  section,  a  party  may  file  a 
request  for  reconsideration  within  14 
days  after  the  date  of  the  decision.  The 
request  for  reconsideration  shall  be  filed 
and  served  by  hand  or  Express  Mail. 
The  filing  of  a  request  for 
reconsideration  will  not  stay  any  time 
period  set  by  the  decision.  The  request 
for  reconsideration  shall  specify  vvith 
particularity  the  points  believed  to  have 
been  misapprehended  or  overlooked  in 
rendering  the  decision.  No  opposition  to 
a  request  for  reconsideration  shall  be 


filed  unless  requested  by  an 
administrative  patent  judge  or  the 
Board.  A  decision  ordinarily  will  not  be 
modified  unless  an  opposition  has  been 
requested  by  an  administrative  patent 
judge  or  the  Board.  The  request  for 
reconsideration  normally  will  be  acted 
on  by  the  administrative  patent  judge  or 
the  panel  of  the  Board  which  issued  the 
decision. 

(d)  An  administrative  patent  judge 
may  issue  an  order  to  show  cause  why 
judgment  should  not  be  entered  against 
a  party  when: 

(1)  A  decision  on  a  motion  or  on  a 
matter  raised  sua  sponte  by  an 
administrative  patent  judge  is  entered 
which  is  dispositive  of  the  interference 
against  the  party  as  to  any  count; 
*        *        t        *        * 

(3)  The  party  is  a  junior  party  whose 
preliminary  statement  fails  to  overcome 
the  effective  filing  date  of  another  party. 

(e)  When  an  order  to  show  cause  is 
issued  under  paragraph  (d)  of  this 
section,  the  Board  shall  enter  judgment 
in  accordance  with  the  order  unless, 
within  20  days  after  the  date  of  the 
order,  the  party  against  whom  the  order 
issued  files  a  paper  v^hich  shows  good 
cause  why  judgment  should  not  be 
entered  in  accordance  with  the  order. 

(1)  If  the  order  was  issued  under 
paragraph  (d)(1)  of  this  section,  the 
paper  may: 

(i)  Request  that  final  hearing  be  set  to 
review  any  decision  which  is  the  basis 
for  the  order  as  well  as  any  other 
decision  of  the  administrative  patent 
judge  that  the  party  wishes  to  have 
reviewed  by  the  Board  at  final  hearing 
or 

(ii)  Fully  explain  why  judgment 
should  not  be  entered. 

(2)  Any  opponent  may  file  a  response 
to  the  paper  within  20  days  of  the  date 
of  service  of  the  paper.  If  the  order  was 
issued  under  paragraph  (d)(1)  of  this 
section  and  the  party's  paper  includes  a 
request  for  final  hearing,  the  opponent's 
response  must  identify  every  decision  of 
the  administrative  patent  judge  that  the 
opponent  wishes  to  have  reviewed  by 
the  Board  at  a  final  hearing.  If  the  order 
was  issued  under  paragraph  (d)(1)  of 
this  section  and  the  paper  does  not 
include  a  request  for  final  hearing,  the 
opponent's  response  may  include  a 
request  for  final  hearing,  which  must 
identify  every  decision  of  the 
administrative  patent  judge  that  the 
opponent  wishes  to  have  reviewed  by 
the  Board  at  a  final  hearing.  Where  only 
the  opponent's  response  includes  a 
request  for  a  final  hearing,  the  party 
filing  the  paper  shall,  within  14  days 
from  the  date  of  service  of  the 
opponent's  response,  file  a  reply- 


identifying  any  other  decision  of  the 
administrative  patent  judge  that  the 
party  wishes  to  have  reviewed  by  the 
Board  at  a  final  hearing. 

(3)  The  paper  or  the  response  should 
be  accompanied  by  a  motion  (§  1.635) 
requesting  a  testimony  period  if  either 
party  wishes  to  introduce  any  evidence 
to  be  considered  at  final  hearing 

(§  1.671).  Any  evidence  that  a  party 
wishes  to  have  considered  with  respect 
to  the  decisions  and  deferred  motions 
identified  for  consideration  or  review  at 
final  hearing  shall  be  filed  or.  if 
appropriate,  noticed  under  §  1.671(e) 
during  the  testimony  period  of  the 
party.  A  request  for  a  testimony  period 
shall  be  construed  as  including  a 
request  for  final  hearing. 

(4)  If  the  paper  contains  an 
explanation  of  why  judgment  should 
not  be  entered  in  accordance  with  the 
order,  and  if  no  party  has  requested  a 
final  hearing,  the  decision  that  is  the 
basis  for  the  order  shall  be  reviewed 
based  on  the  contents  of  the  paper  and 
the  response.  If  the  paper  fails  to  show 
good  cause,  the  Board  shall  enter 
judgment  against  the  party  against 
whom  the  order  issued. 

40.  Section  1.641  is  revised  to  read  as 
follows: 

§1.641    Unpatentability  discovered  by 
administrative  patent  judge. 

(a)  During  the  pendency  of  an 
interference,  if  the  administrative  patent 
judge  becomes  aware  of  a  reason  why  a 
claim  designated  to  correspond  to  a 
count  may  not  be  patentable,  the 
administrative  patent  judge  may  enter 
an  order  notifying  the  parties  of  the 
reason  and  set  a  time  within  which  each 
party  may  present  its  views,  including 
any  argument  and  any  supporting 
evidence,  and,  in  the  case  of  the  party 
whose  claim  may  be  unpatentable,  any 
appropriate  preliminary  motions  under 
§§  1.633(c),  (d)and.(h). 

(b)  If  a  party  timely  files  a  preliminary 
motion  in  response  to  the  order  of  the 
administrative  patent  judge,  any 
opponent  may  file  an  opposition 

(§  1.638(a)).  If  an  opponent  files  an 
opposition,  the  partv  may  replv 
(§  1.638(b)). 

(c)  After  considering  any  timely  filed 
views,  including  any  timely  filed 
preliminary  motions  under  §  1.633, 
oppositions  and  replies,  the 
administrative  patent  judge  shall  decide 
how  the  interference  shall  proceed. 

41.  Section  1.642  is  revised  to  read  as 
follows: 

§  1 .642    Addition  of  application  or  patent  to 
interference. 

During  the  pendency  of  an 
interference,  if  the  administrative  patent 


'  judge  becomes  aware  of  an  application 
or  a  patent  not  involved  in  the 
interference  which  claims  the  same 
patentable  invention  as  a  count  in  the 
interference,  the  administrative  patent 
judge  may  add  the  application  or  patent 
to  the  interference  on  such  terms  as  may 
be  fair  to  all  parties. 

42.  Section  1.643(b)  is  revised  to  read 
as  follows: 

§1.643    Prosecution  of  interference  by 
assignee. 

*         *         •         •        * 

(b)  An  assignee  of  a  part  interest  in  an 
application  or  patent  involved  in  an 
interference  may  file  a  motion  (§1.635) 
for  entry  of  an  order  authorizing  it  to 
prosecutu  the  interference.  The  motion 
shall  show  the  inability  or  refusal  of  the 
inventor  to  prosecute  the  interference  or 
other  cause  why  it  is  in  the  interest  of 
justice  to  permit  the  assignee  of  a  part 
interest  to  prosecute  the  interference. 
The  administrative  patent  judge  may 
allow  the  assignee  of  a  part  interest  to 
prosecute  the  interference  upon  such 
terms  as  may  be  appropriate. 

43.  Section  1.644  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1).  (a)(2),  (b),  (c).  (d).  (0  and  (g) 
to  read  as  follows: 

§  1 .644    Petitions  in  interferences. 

(a)  There  is  no  appeal  to  the 
Commissioner  in  an  interference  from  a 
decision  of  an  administrative  patent 
judge  or  the  Board.  The  Commissioner 
will  not  consider  a  petition  in  an 
interference  unless: 

(1)  The  petition  is  from  a  decision  of 
an  administrative  patent  judge  or  the 
Board  and  the  administrative  patent 
judge  or  the  Board  shall  be  of  the 
opinion  that  the  decision  involves  a 
controlling  question  of  procedure  or  an 
interpretation  of  a  rule  as  to  which  there 
is  a  substantial  ground  for  a  difference 
of  opinion  and  that  an  immediate 
decision  on  petition  by  the 
Commissioner  may  materially  advance 
the  ultimate  termination  of  the 
interference; 

(2)  The  petition  seeks  to  invoke  the 
supervisory  authority  of  the 
Commissioner  and  does  not  relate  to  the 
merits  of  priority  of  invention  or 
patentability  or  the  admissibility  of 
evidence  under  the  Federal  Rules  of 
Evidence:  or 
***** 

(b)  A  petition  under  paragraph  (a)(1) 
of  this  section  filed  more  than  15  days 
after  the  date  of  the  decision  of  the 
administrative  patent  judge  or  the  Board 
may  be  dismissed  as  untimely.  A 
petition  under  paragraph  (a)(2)  of  this 
section  shall  not  be  filed  prior  to  the 
party's  brief  for  final  hearing  (see 


§  1.656).  Any  petition  under  paragraph 
(a)(3)  of  this  section  shall  be  timely  if  it 
is  filed  simultaneously  with  a  proper 
motion  under  §§  1.633,  1.634.  or  1.635 
when  granting  the  motion  would  require 
waiver  of  a  rule.  Any  opposition  to  a 
petition  under  paragraphs  (a)(1)  or  (a)(2) 
of  this  section  shall  be  filed  within  20 
days  of  the  date  of  service  of  the 
petition.  Any  opposition  to  a  petition 
under  paragraph  (a)(3)  of  this  section 
shall  be  filed  within  20  days  of  the  date 
of  service  of  the  petition  or  the  date  an 
opposition  to  the  motion  is  due, 
whichever  is  earlier. 

(c)  The  filing  of  a  petition  shall  not 
stay  the  proceeding  unless  a  stay  is 
granted  in  the  discretion  of  the 
administrative  patent  judge,  the  Board, 
or  the  Commissioner. 

(d)  Any  petition  must  contain  a 
statement  of  the  facts  involved,  in 
numbered  paragraphs,  and  the  point  or 
points  to  be  reviewed  and  the  action 
requested.  The  petition  will  be  decided 
on  the  basis  of  the  record  made  before 
the  administrative  patent  judge  or  the 
Board,  and  no  new  evidence  will  be 
considered  by  the  Commissioner  in 
deciding  the  petition.  Copies  of 
documents  already  of  record  in  the 
interference  shall  not  be  submitted  vvith 
the  petition  or  opposition. 

•  •        •        •        • 

(fl  Any  request  for  reconsideration  of 
a  decision  by  the  Commissioner  shall  be 
filed  within  14  days  of  the  decision  of 
the  Commissioner  and  must  be 
accompanied  by  the  fee  set  forth  in 
§  1.17(h).  No  opposition  to  a  request  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Commissioner.  The 
decision  will  not  ordinarily  be  modified 
unless  such  an  opposition  has  been    . 
requested  by  the  Commissioner. 

(g)  Where  reasonably  possible,  service 
of  any  petition,  opposition,  or  request 
for  reconsideration  shall  be  such  that 
delivery  is  accomplished  within  one 
working  day.  Service  by  hand  or 
Express  Mail  complies  with  this 
paragraph. 

*  •        •        *        • 

44.  Section  1.645  is  amended  by 
revising  paragraphs  (a),  (b)  and  (d)  to 
read  as  follows: 

§  1.645    Extension  of  time,  late  papers,  stay 
of  proceedings. 

(a)  Except  to  extend  the  time  for  filing 
a  notice  of  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  or  for 
commencing  a  civil  action,  a  party  may 
file  a  motion  (§  1.635)  seeking  an 
extension  of  time  to  take  action  in  an 
interference.  See  §  1.304(a)  for 
extensions  of  time  for  filing  a  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  for  commencing  a 


civil  action.  The  motion  shall  be  filed 
within  sufficient  time  to  actually  reach 
the  administrative  patent  judge  before 
expiration  of  the  time  for  taking  action. 
A  moving  party  should  not  assume  that 
the  motion  will  be  granted  even  if  there 
is  no  objection  by  any  other  party.  The 
motion  will  be  denied  unless  the 
moving  party  shows  good  cause  whv  an 
extension  should  be  granted.  The  press 
of  other  business  arising  after  an 
administrative  patent  judge  sets  a  time 
for  taking  action  will  not  normally 
constitute  good  cause.  A  motion  seeking 
additional  time  to  take  testimony 
because  a  party  has  not  been  able  to 
procure  the  testimony  of  a  witness  shall 
set  forth  the  name  of  the  witness,  any 
steps  taken  to  procure  the  testimony  of 
the  witness,  the  dates  on  which  the 
steps  were  taken,  and  the  facts  expected 
to  be  proved  through  the  witness. 

(b)  Any  paper  belatedly  filed  will  not 
be  considered  except  upon  notion 
(§  1.635)  which  shows  good  cause  whv 
the  paper  was  not  timely  filed,  or  where 
an  administrative  patent  judge  or  the 
Board,  sua  sponte.  is  of  the  opinion  that 
it  would  be  in  the  interest  of  justice  to 
consider  the  paper.  See  §  1.304(a)  for 
exclusive  procedures  relating  to  belated 
filing  of  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  belated  commencement  of  a  civil 
action. 
•        •        •        •        • 

(d)  An  administrative  patent  judge 
may  stay  proceedings  in  an  interference. 

45.  Section  1.646  is  amended  bv 
revising  paragraphs  (a)(1),  (a)(2),  (b).  (c) 
introductory  text,  (c)(1),  (c)(4).  (d)  and 
(e);  redesignating  paragraph  (c)(5)  as 
paragraph  (c)(6)  and  revising  it;  and 
adding  a  new  paragraph  (c)(5)  to  read  as 
follows: 

§  1 .646    Service  of  papers,  proof  of  service. 

(a)-   *   * 

(1)  Preliminary  statements  when  filed 
under  §  1.621;  prelimijiary  statements 
shall  be  ser\ed  when  service  is  ordered 
by  an  administrative  patent  judge. 

(2)  Certified  transcripts  and  exhibits 
which  accompany  the  transcripts  filed 
under  §  1.676;  copies  of  transcripts  shall 
be  served  as  part  of  a  party's  record 
under  §  1.653(c). 

(b)  Service  shall  be  on  an  attornev  or 
agent  for  a  party.  If  there  is  no  atto.iiey 
or  agent  for  the  party,  service  shall  be 
on  the  party.  .\n  administrative  patent 
judge  may  order  additional  senice  or 
waive  service  where  appropriate. 

(c)  Unless  otherwise  ordered  bv  an 
administrative  patent  judge,  or  except  as 
otherwise  provided  by  this  subpart, 
service  of  a  paper  shall  be  made  as 
follows: 


UM  I 
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(1)  By  handing  a  copy  of  the  paper  or 
causing  a  copy  of  the  paper  to  be 
handed  to  the  person  served. 

•        *        •        *        • 

(4)  By  mailing  a  copy  of  the  paper  by 
first  class  mail;  when  service  is  by  first 
class  mail  the  date  of  mailing  is 
regarded  as  the  date  of  service. 

(5)  By  mailing  a  copy  of  the  paper  by 
Express  Mail;  when  service  is  by 
Express  Mail  the  date  of  deposit  with 
the  U.S.  Postal  Service  is  regarded  as  the 
date  of  service. 

(6)  When  it  is  shown  to  the 
satisfaction  of  an  administrative  patent 
judge  that  none  of  the  above  methods  of 
obtaining  or  serving  the  copy  of  the 
paper  was  successful,  the  administrative 
patent  judge  may  order  service  by 
publication  of  an  appropriate  notice  in 
the  Official  Gazette. 

(d)  An  administrative  patent  judge 
may  order  that  a  paper  be  served  by 
hand  or  Express  Mail. 

(e)  The  due  date  for  serving  a  paper 
is  the  same  as  the  due  date  for  filing  the 
paper  in  the  Patent  and  Trademark 
Office.  Proof  of  service  must  be  made 
before  a  paper  will  be  considered  in  an 
interference.  Proof  of  service  may 
appear  on  or  be  a^ixed  to  the  paper. 
Proof  of  service  shall  include  the  date 
and  manner  of  service.  In  the  case  of 
personal  ser\'ice  under  paragraphs  {c)(l) 
through  {c)(3)  of  this  section,  proof  of 
service  shall  include  the  names  of  any 
person  ser\'ed  and  the  person  who  made 
the  service.  Proof  of  service  may  be 
made  by  an  acknowledgment  of  service 
by  or  on  behalf  of  the  person  served  or 

a  statement  signed  by  the  party  or  the 
party's  attorney  or  agent  containing  the 
information  required  by  this  section.  A 
statement  of  an  attorney  or  agent 
attached  to,  or  appearing  in.  the  paper 
stating  the  date  and  manner  of  service 
will  be  accepted  as  prima  facie  proof  of 
service. 

46.  Section  1.647  is  revised  to  read  as 
follows: 

§  1 .647    Translation  of  docun>ent  in  foreign 
language. 

When  a  party  relies  on  a  document  or 
is  required  to  produce  a  document  in  a 
language  other  than  English,  a 
translation  of  the  document  into  English 
and  an  affidavit  attesting  to  the  accuracy 
of  the  translation  shall  be  filed  with  the 
document. 

47.  Section  1.651  is  amended  by 
revising  paragraphs  (a),  (c)(1),  (c)(2). 
(c)(3)  and  (d)  to  read  as  follows: 

§  1 .651  Setting  times  for  discovery  and 
taking  testimony,  parties  entitled  to  take 
testimony. 

(a)  At  an  appropriate  stage  in  an 
interference,  an  administrative  patent 


judge  shall  set  a  time  for  filing  motions 
(§  1.635)  for  additional  discovery  under 
§  1.687(c)  and  testimony  periods  for 
taking  any  necessary  testimony. 

•  *        *        •        * 

(c)*  •  * 

(1)  The  administrative  patent  judge 
orders  the  taking  of  testimony  under 
§  1.639(c); 

(2)  The  party  alleges  in  its  preliminary 
statement  a  date  of  invention  prior  to 
the  effective  filing  date  of  the  senior 
party; 

(3)  A  testimony  period  has  been  set  to 
permit  an  opponent  to  prove  a  date  of 
invention  prior  to  the  effective  filing 
date  of  the  party  and  the  party  has  filed 
a  preliminary  statement  alleging  a  date 
of  invention  prior  to  that  date;  or 

•  •        *        •        * 

(d)  Testimony,  including  any 
testimony  to  be  taken  in  a  place  outside 
the  United  States,  shall  be  taken  and 
completed  during  the  testimony  periods 
set  under  paragraph  (a)  of  this  section. 
A  party  seeking  to  extend  the  period  for 
taking  testimony  must  comply  with 
§§1.635  and  1.645(a). 

48.  Section  1.652  is  revised  to  read  as 
follows: 

§  1 .652    Judgment  for  failure  to  take 
testimony  or  file  record. 

If  a  junior  party  fails  to  timely  take 
testimony  authorized  under  §  1.651,  or 
file  a  record  under  §  1.653(c),  an 
administrative  patent  judge,  with  or 
without  a  motion  (§  1.635)  by  another 
party,  may  issue  an  order  to  show  cause 
why  judgment  should  not  be  entered 
against  the  junior  party.  When  an  order 
is  issued  under  this  section,  the  Board 
shall  enter  judgment  in  accordance  with 
the  order  unless,  within  15  days  after 
the  date  of  the  order,  the  junior  party 
files  a  paper  which  shows  good  cause 
why  judgment  should  not  be  entered  in 
accordance  with  the  order.  Any  other 
party  may  file  a  response  to  the  paper 
within  15  days  of  the  date  of  service  of 
the  paper.  If  the  party  against  whom  the 
order  was  issued  fails  to  show  good 
cause,  the  Board  shall  enter  judgment 
against  the  party. 

49.  Section  1.653  is  amended  by 
removing  and  reserving  paragraphs 
(c)(5),  (f)  and  (h)  and  by  revising 
paragraphs  (a),  (b),  (c)  introductory  text. 
(c)(1).  (c)(4),  (d).  (g)  and  (i)  to  read  as 
follows: 

§1.653    Record  and  extiit>its. 

(a)  Testimony  shall  consist  of 
affidavits  under  §§  1.672  (b).  (c)  and  (g), 
1.682(c),  1.683(b)  and  1.688(b). 
transcripts  of  depositions  under 
§§  1.671(g)  and  1.672(a)  when  a 
deposition  is  authorized  by  an 
administrative  patent  judge,  transcripts 


of  depositions  under  §§  1.672(d). 
1.682(d).  1.683(c)  and  1.688(c).  agreed 
statements  under  §  1.672(h).  transcripts 
of  interrogatories,  cross-interrogatories, 
and  recorded  answers  and  copies  of 
written  interrogatories  and  answers  and 
written  requests  for  admissions  and 
answers  under  §  1.688(a). 

(h)  An  affidavit  shall  be  filed  as  set 
forth  in  §  1.677.  A  certified  transcript  of 
a  deposition,  including  a  deposition 
cross-examining  an  affiant,  shall  be  filed 
as  set  forth  in  §§  1.676, 1.677  and  1.678. 
An  original  agreed  statement  shall  be 
filed  as  set  forth  in  §  1.672(h). 

(c)  In  addition  to  the  items  specified 
in  paragraph  (b)  of  this  section  and 
within  a  time  set  by  an  administrative 
patent  judge,  each  party  shall  file  three 
copies  and  serve  one  copy  of  a  record 
consisting  of: 

(1)  An  index  of  the  names  of  the 
witnesses  for  the  party,  giving  the  pages 
of  the  record  where  the  direct  testimony 
and  cross-examination  of  each  witness 
begins. 
***** 

(4)  Each  affidavit  by  a  witness  for  the 
party,  transcript,  including  transcripts 
of  cross-examination  of  any  affiant  who 
testified  for  the  party  and  transcripts  of 
compelled  deposition  testimony  by  a 
witness  for  the  party,  agreed  statement 
relied  upon  by  the  party,  and  transcript 
of  interrogatories,  cross-interrogatories 
and  recorded  answers. 
*        ft        •        •        * 

(d)  The  pages  of  the  record  shall  be 
consecutively  numbered  to  the  extent 
possible. 

ft        *        *        •        • 

(g)  The  record  may  be  produced  by 
standard  typographical  printing  or  by 
any  other  process  capable  of  producing 
a  clear  black  permanent  image.  All 
printed  matter  except  on  covers  must 
appear  in  at  least  11  point  type  on 
opaque,  unglazed  paper.  Footnotes  may 
not  be  printed  in  type  smaller  than  9 
point.  The  page  size  shall  be  21.8  by 
27.9  cm.  (8V2  by  11  inches)  (letter  size) 
with  printed  matter  16.5  by  24.1  cm. 
(6Vi  by  9V2  inches).  The  record  shall  be 
bound  with  covers  at  their  left  edges  in 
such  manner  as  to  lie  fiat  when  open  to 
any  page  and  in  one  or  more  volumes 
of  convenient  size  (approximately  100 
pages  per  volume  is  suggested).  When 
there  is  more  than  one  volume,  the 
numbers  of  the  pages  contained  in  each 
volume  shall  appear  at  the  top  of  the 
cover  for  each  volume. 

(i)  Each  party  shall  file  its  exhibits 
with  the  record  specified  in  paragraph 
(c)  of  this  section.  Exhibits  include 
documents  and  things  identified  in 
affidavits  or  on  the  record  during  the 
taking  of  oral  depositions  as  well  as 


official  records  and  publications  filed  by 
the  party  under  §  1.682(a).  One  copy  of 
each  documentary  exhibit  shall  be 
.served.  Documentary  exhibits  .shall  be 
filed  in  an  envelope  or  folder  and  shall 
not  be  bound  as  part  of  the  record. 
Physical  exhibits,  if  not  filed  by  an 
officer  under  §  1.676(d).  shall  be  filed 
with  the  record.  Each  exhibit  shalP" 
contain  a  label  which  identifies  the 
party  submitting  the  exhibit  and  an 
exhibit  number,  the  style  of  the 
interference  (e.g.,  Jones  v.  Smith),  and 
the  interference  number.  Where 
possible,  the  label  should  appear  at  the 
bottom  right-hand  corner  of  each 
documentary  exhibit.  Upon  termination 
of  an  interference,  an  administrative 
patent  judge  may  return  an  exhibit  to 
the  party  filing  the  exhibit.  When  any 
exhibit  is  returned,  an  order  shall  be 
entered  indicating  that  the  exhibit  has 
been  returned. 

*  *        ft        ft        * 

50.  Section  1.654  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§1.654    Final  hearing. 

(a)  At  an  appropriate  stage  of  the 
interference,  the  parties  will  be  given  an 
opportunity  to  appear  before  the  Board 
to  present  oral  argument  at  a  final 
hearing.  An  administrative  patent  judge 
may  set  a  date  and  time  for  final 
hearing.  Unless  otherwise  ordered  by  an 
administrative  patent  judge  or  the 
Board,  each  party  will  be  entitled  to  no 
more  than  30  minutes  of  oral  argument 
at  final  hearing.  A  party  who  does  not 
file  a  brief  for  final  hearing  (§  1.656(a)) 
shall  not  be  ei>titled  to  appear  at  final 
hearing. 

*  ft        ft        ft        ft 

(d)  After  final  hearing,  the 
interference  shall  be  taken  under 
advisement  by  the  Board.  No  further 
paper  shall  be  filed  e.xcept  under 
§  1.658(b)  or  as  authorized  by  an 
administrative  patent  judge  or  the 
Board.  No  additional  oral  argument 
shall  be  had  unless  ordered  by  the 
Board. 

51.  Section  1.655  is  revised  to  read  as 
follows: 

§  1.655    Matters  considered  in  rendering  a 
final  decision. 

(a)  In  rendering  a  final  decision,  the 
Board  may  consider  any  properly  raised 
issue,  including  priority  of  invention, 
derivation  by  an  opponent  from  a  party 
who  filed  a  preliminary  statement  under 
§  1.625,  patentability  of  the  invention, 
admissibility  of  evidence,  any 
interlocutory  matter  deferred  to  final 
hearing,  and  any  other  matter  necessary 
to  resolve  the  interference.  The  Board 
may  also  consider  whether  entry  of  any 


interlocutory  order  was  an  abuse  of 
discretion.  All  interlocutory  orders  shall 
be  presumed  to  have  been  correct,  and 
the  burden  of  showing  an  abuse  of 
discretion  shall  be  on  the  party 
attacking  the  order.  When  two  or  more 
interlocutory  orders  involve  the  same 
issue,  the  last  entered  order  shall  be 
presumed  to  have  been  correct. 

(b)  A  party  shall  not  be  entitled  to 
raise  for  consideration  at  final  hearing 
any  matter  which  properly  could  have 
been  raised  by  a  motion  under  §§  1.633 
or  1.634  unless  the  matter  was  properly 
raised  in  a  motion  that  was  timelv  filed 
by  the  party  under  §§  1.633  or  1.634  and 
the  motion  was  denied  or  deferred  to 
final  hearing,  the  matter  was  properly 
raised  by  the  party  in  a  timely  filed 
opposition  to  a  motion  under  §§.1.633 
or  1.634  and  the  motion  was  granted 
over  the  opposition  or  deferred  to  final 
hearing,  or  the  party  shows  good  cause 
why  the  issue  was  not  properly  raised 
by  a  timely  filed  motion  or  opposition. 
A  party  that  fails  to  contest,  by  way  of 
a  timely  filed  preliminary  motion  under 
§  1.633(c),  the  designation  of  a  claim  as 
corresponding  to  a  count,  or  fails  to 
timely  argue  the  separate  patentability 
of  a  particular  claim  when  the  ground 
for  unpatentability  is  first  raised,  may 
not  subsequently  argue  to  an 
administrative  patent  judge  or  the  Board 
the  separate  patentability  of  claims 
designated  to  correspond  to  the  count 
with  respect  to  that  ground. 

(c)  In  tne  interest  of  justice,  the  Board 
may  exercise  its  discretion  to  consider 
an  issue  even  though  it  would  not 
otherwise  be  entitled  to  consideration 
under  this  section. 

52.  In  §  1.656.  paragraphs  (a),  (d).  (e). 
(g),  (h),  and  (i)  are  revised;  paragraphs 
(b)(1)  through  (b)(6)  are  redesignated  as 
(b)(3)  through  (b)(8);  newly  designated 
paragraphs  (b)(5)  and  (b)(6)  are  revised; 
and  new  paragraphs  {b)(l)  and  (b)(2)  are 
added  to  read  as  follows: 

§  1.656    Briefs  for  final  hearing. 

(a)  Each  party  shall  be  entitled  to  file 
briefs  for  final  hearing.  The 
administrative  patent  judge  shall 
determine  the  briefs  needed  and  shall 
set  the  time  and  order  for  filing  briefs. 

(b)*  •  * 

(1)  A  statement  of  interest  indicating 
the  full  name  of  every  party  represented 
by  the  attorney  in  the  interference  and 
the  name  of  the  real  party  in  interest  if 
the  party  named  in  the  caption  is  not 
the  real  party  in  interest. 

(2)  A  statement  of  related  cases 
indicating  whether  the  interference  was 
previously  before  the  Board  for  final 
hearing  and  the  name  and  number  of 
any  related  appeal  or  interference  which 
is' pending  before,  or  which  has  been 


decided  by.  the  Board,  or  which  is 
pending  before,  or  which  has  been 
decided  by,  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  or  a  district  court 
in  a  proceeding  under  35  U.S.C.  146.  A 
related  appeal  or  interference  is  one 
which  will  directly  affect  or  be  directly 
affected  by  or  have  a  bearing  on  the 
Board's  decision  in  the  pending 
interference. 

*  ft        •        «        ft 

(5)  A  statement  of  the  facts,  in 
numbered  paragraphs,  relevant  to  the 
issues  presented  for  decision  with 
appropriate  references  to  the  record. 

(6)  An  argument,  which  may  be 
preceded  by  a  summar>-.  which  shall 
contain  the  contentions  of  the  party 
with  respect  to  the  issues  it  is  raising  for 
consideration  at  final  hearing,  and  the 
reasons  therefor,  with  citations  to  the 
cases,  statutes,  other  authorities,  and 
parts  of  the  record  relied  on. 

*  ft        ft        *        ft 

(d)  Unless  ordered  otherwise  by  an 
administrative  patent  judge,  briefs  shall 
be  double-sjjaced  (except  for  footnotes, 
which  may  be  single-spaced)  and  shall 
comply  with  the  requirements  of 

§  1.653(g)  for  records  except  the 
reouirement  for  binding. 

(e)  An  original  and  four  copies  of  each 
brief  must  be  filed. 

*  *        •        •        * 

(g)  Any  party,  separate  from  its 
opening  brief,  but  filed  concurrently 
therewith,  may  file  an  original  and  four 
copies  of  concise  proposed  findings  of 
fact  and  conclusions  of  law.  Any 
proposed  findings  of  fact  shall  be  in 
numbered  paragraphs  and  shall  be 
supported  by  specific  references  to  the 
record.  Any  proposed  conclusions  of 
law  shall  be  in  numbered  paragraphs 
and  shall  be  supported  by  citation  of 
cases,  statutes,  or  other  authority.  Any 
opponent,  separate  from  its  opening  or 
reply  brief,  but  filed  concurrently 
therewith,  may  file  a  paper  accepting  or 
objecting  to  any  proposed  findings  of 
fact  or  conclusions  of  law;  when 
objecting,  a  reason  must  be  given.  The 
Board  may  adopt  the  proposed  findings 
of  fact  and  conclusions  of  law  in  whole 
or  in  part. 

(h)  If  a  party  wants  the  Board  in 
rendering  its  final  decision  to  rule  on 
the  admissibility  of  any  evidence,  the 
party  shall  file  with  its  opening  brief  an 
original  and  four  copies  of  a  motion 
(§  1.635)  to  suppress  the  evidence.  The 
provisions  of  §  1.637(b)  do  not  apply  to 
a  motion  to  suppress  under  this 
paragraph.  Any  objection  previously 
made  to  the  admissibiUty  of  the 
evidence  of  an  opponent  is  waived 
unless  the  motion  required  by  this 
paragraph  is  filed.  A  party  that  failed  to 
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challenge  the  admissibility  of  the 
evidence  of  an  opponent  on  a  ground 
that  could  have  been  raised  in  a  timely 
objection  under  §  1.672(c).  1.682(c), 
1.683(b)  or  1.688(b)  may  not  move 
under  this  paragraph  to  suppress  the 
evidence  on  that  ground  at  final  hearing. 
An  original  and  four  copies  of  an 
opposition  to  the  motion  may  be  filed 
with  an  opponent's  opening  brief  or 
reply  brief  as  may  be  appropriate. 

(i)  When  a  junior  party  fails  to  timely 
file  an  opening  brief,  an  order  may  issue 
requiring  the  junior  party  to  show  cause 
why  the  Board  should  not  treat  failure 
to  file  the  brief  as  a  concession  of 
priority.  If  the  junior  party  fails  to  show 
good  cause  within  a  time  period  set  in 
the  order,  judgment  may  be  entered 
against  the  junior  party. 

53.  Section  1.657  is  revised  to  read  as 
follows: 

§  1 .657    Burden  of  proof  as  to  date  of 
invention. 

(a)  A  rebuttable  presumption  shall 
exist  that,  as  to  each  count,  the 
inventors  made  their  invention  in  the 
chronological  order  of  their  effective 
filing  dates.  The  burden  of  proof  shall 
be  upon  a  party  who  contends 
otherwise. 

(b)  In  an  interference  involving 
copending  applications  or  involving  a 
patent  and  an  application  having  an 
effective  filing  date  on  or  before  the  date 
the  patent  issued,  a  junior  party  shall 
have  the  burden  of  establishing  priority 
by  a  preponderance  of  the  evidence. 

(c)  In  an  interference  involving  an 
application  and  a  patent  and  where  the 
effective  filing  date  of  the  application  is 
after  the  date  the  patent  issued,  a  junior 
party  shall  have  the  burden  of 
establishing  priority  by  clear  and 
convincing  evidence. 

54.  Section  1.658  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows; 

§  1.658    Final  decision. 

(a)  After  final  hearing,  the  Board  shall 
enter  a  decision  resolving  the  issues 
raised  at  final  hearing.  The  decision 
may  enter  judgment,  in  whole  or  in  part, 
remand  the  interference  to  an 
administrative  patent  judge  for  further 
proceedings,  or  take  further  action  not 
inconsistent  with  law.  A  judgment  as  to 
a  count  shall  state  whether  or  not  each 
party  is  entitled  to  a  patent  containing 
the  claims  in  the  partys  patent  or 
application  which  correspond  to  the 
count.  When  the  Board  enters  a  decision 
awarding  judgment  as  to  all  counts,  the 
decision  shall  be  regarded  as  a  final 
decision  for  the  purpose  of  judicial 
review  (35  U.S.C.  141-144.  146)  unless 
a  request  for  reconsideration  under 


paragraph  (b)  of  this  section  is  timely 
filed. 

(b)  Any  request  for  reconsideration  of 
a  decision  under  paragraph  (a)  of  this 
section  shall  be  filed  within  one  month 
after  the  date  of  the  decision.  The 
request  for  reconsideration  shall  specify 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision. 
Any  opposition  to  a  request  for 
reconsideration  shall  be  filed  within  14 
days  of  the  date  of  service  of  the  request 
for  reconsideration.  Service  of  the 
request  for  reconsideration  shall  be  by 
hand  or  Express  Mail.  The  Board  shall 
enter  a  decision  on  the  request  for 
reconsideration.  If  the  Board  shall  be  of 
the  opinion  that  the  decision  on  the 
request  for  reconsideration  significantly 
modifies  its  original'decision  under 
paragraph  (a)  of  this  section,  the  Board 
may  designate  the  decision  on  the 
request  for  reconsideration  as  a  new 
decision.  A  decision  on  reconsideration 
is  a  final  decision  for  the  purpose  of 
judicial  review  (35  U.S.C.  141-144. 
146). 
*         •         •         *         * 

55.  Section  1.660  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1.660    Notice  of  reexamination,  reissue, 
protest,  or  titlgation. 

«         •         *         •         * 

(e)  The  notice  required  by  this  section 
is  designed  to  assist  the  administrative 
patent  judge  and  the  Board  in  efficiently 
handling  interference  cases.  Failure  of  a 
party  to  comply  with  the  provisions  of 
this  section  may  result  in  sanctions 
under  §  1.616.  Knowledge  by.  or  notice 
to.  an  employee  of  the  Office  other  than 
an  employee  of  the  Board,  of  the 
existence  of  the  reexamination, 
application  for  reissue,  protest,  or 
litigation  shall  not  be  sufficient.  The 
notice  contemplated  by  this  section  is 
notice  addressed  to  the  administrative 
patent  judge  in  charge  of  the 
interference  in  which  the  application  or 
patent  is  involved. 

56.  Section  1.662  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 .662    Request  for  entry  of  adverse 
judgment;  reissue  filed  by  patentee. 

(a)  A  party  may,  at  any  time  during  an 
interference,  request  and  agree  to  entry 
of  an  adverse  judgment.  The  filing  by  a 
party  of  a  wTitten  disclaimer  of  the 
invention  defined  by  a  count, 
concession  of  priority  or  unpatentability 
of  the  subject  matter  of  a  count, 
abandonment  of  the  invention  defined 
by  a  count,  or  abandonment  of  the 
contest  as  to  a  count  will  be  treated  as 
a  request  for  entry  of  an  adverse 


judgment  against  the  applicant  or 
patentee  as  to  all  claims  which 
correspond  to  the  count.  Abandonment 
of  an  application,  other  than  an 
application  for  reissue  having  a  claim  of 
the  patent  sought  to  be  reissued 
involved  in  the  interference,  will  be 
treated  as  a  request  for  entry  of  an 
adverse* judgment  against  the  applicant 
as  to  all  claims  corresponding  to  all 
counts.  Upon  the  filing  by  a  party  of  a 
request  for  entry  of  an  adverse 
judgment,  the  Board  may  enter 
judgment  against  the  party. 

(b)  If  a  patentee  involved  in  an 
interference  files  an  application  for 
reissue  during  the  interference  and  the 
reissue  application  does  not  include  a 
claim  that  corresponds  to  a  count, 
judgment  may  be  entered  against  the 
patentee.  A  patentee  who  files  an 
application  for  reissue  which  includes  a 
claim  that  corresponds  to  a  count  shall, 
in  addition  to  complying  with  the 
provisions  of  §  1.660(b).  timely  file  a 
preliminary  motion  under  §  1.633(h)  or 
show  good  cause  why  the  motion  could 
not  have  been  timely  filed  or  would  not 
be  appropriate. 
•        *        *        *        ft 

57.  Section  1.664  is  revised  to  read  as 
follows: 

§  1 .664    Action  after  interference. 

(a)  After  termination  of  an 
interference,  the  examiner  will 
promptly  take  such  action  in  any 
application  previously  involved  in  the 
interference  as  may  be  necessary.  Unless 
entered  by  order  of  an  administrative 
patent  judge,  amendments  presented 
during  the  interference  shall  not  be 
entered,  but  may  be  subsequently 
presented  by  the  applicant  subject  to  the 
provisions  of  this  subpart  provided 
prosecution  of  the  application  is  not 
otherwise  closed. 

(b)  After  judgment,  the  application  of 
any  party  may  be  held  subject  to  further 
e.\amination,  including  an  interference 
with  another  application. 

58.  Section  1.671  is  amended  by 
revising  paragraphs  (a)  introduf  torv 
te.xt,{c)(l).  (c)(2).  (c)(6).  (c)(7),  (e).("n 
and  (g);  redesignating  paragraph  (h)  as 
paragraph  (i)  and  revising  it.  and  adding 
new  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§  1 .671    Evidence  must  comply  with  rules. 

(a)  Evidence  consists  of  testimony  and 
referenced  exhibits,  official  records  and 
publications  filed  under  §  1.682. 
testimony  and  referenced  exhibits  from 
another  interference,  proceeding,  or 
action  filed  under  §  1.683,  discovery 
relied  upon  under  §  1.688.  and  the 


specification  (including  claims)  and 
drawings  of  any  application  or  patent: 

*  ♦         •         *         ft 

(c)  *  *  * 

(1)  Courts  of  the  United  States.  U.S. 
Magistrate,  court,  trial  court,  or  trier  of 
fart  means  adjninistrative  patent  judge 
or  Board  as  may  be  appropriate. 

(2)  fudge  means  adminislrativf  patent 
judg«. 

*  ft        ft        ft        ft 

(6)  Before  the  hearing  in  Rule  703  of 
the  Federal  Rulos  of  Evidence  means 
before  giving  testimony  by  affidavit  or 
oral  deposition. 

(7)  The  trial  or  hearing  in  Rules 
803(24)  and  804(5)  of  the  Federal  Rules 
of  Evidence  means  the  taking  of 
testimony  by  affidavit  or  oral 
deposition. 

*  ft         ft         ft         ft 

(o)  .\  n.nrty  may  not  rely  on  an 
nffid.n-!*  (including  any  exhibits),  patent 
or  printed  publication  previously 
submitted  by  the  party  under  §  1.639(b) 
unless  a  copy  of  the  affidavit,  patent  or 
printed  publication  has  been  ser\'ed  and 
a  written  notice  i,s  filed  prior  to  the 
close  of  the  party's  relevant  testimony 
period  stating  that  the  party  intends  to 
rely  on  the  affidavit,  patent  or  printed 
publication.  When  proper  notice  is 
given  under  this  paragraph,  the 
affidavit,  patent  or  printed  public  ation 
shall  be  deemed  as  filed  under 
§S  1.640(b),  1.640(e)(3),  1.672(b)  or 
1.682(a),  as  appropriate. 

(f)  The  significance  of  documentary' 
and  other  exhibits  identified  by  a 

w  itness  in  an  affidavit  or  during  oral 
deposition  shall  be  discussed  with 
particularity  by  a  witness. 

(g)  A  party  must  file  a  motion 

(§  1.635)  .seeking  permission  from  an 
administrative  patent  judge  prior  to 
compelling  testimony  or  production  of 
dof.uments  or  things  urtder  35  U.S.C.  24 
or  from  an  opposing  party.  The  motion 
shall  describe  the  general  nature  and  the 
nilevance  of  the  testimony,  document, 
or  thing.  If  permission  is  granted,  the 
party  shall  notice  a  deposition  under 
§  1.673  and  may  proceed  to  take 
testimony. 

(h)  A  party  must  file  a  motion 
(!ii  1.635)  seeking  permission  from  an 
administrative  patent  judge  prior  to 
compelling  testimony  or  production  of 
documents  or  things  in  a  foreign 
country. 

(1)  In  the  case  of  testimony,  the 
motion  shall: 

(i)  Describe  the  general  nature  and 
rel(!vance  of  the  testimony; 

(ii)  Identify  the  witness  by  name  or 
title; 

(iii)  Identify  the  foreign  country  and 
explain  why  the  party  believes  the 


witness  can  be  compelled  to  testify  in 
the  foreign  country,  including  a 
description  of  the  procedures  that  will 
he  used  to  compel  the  testimony  in  the 
foreign  countrj'  and  an  estimate  of  the 
time  it  is  expected  to  take  to  obtain  the 
testimony;  and 

(iv)  Demonstrate  that  the  party  has 
made  reasonable  efforts  to  secure  the 
agreement  of  the  witness  to  testify  in  the 
United  States  but  has  been  unsuccessful 
in  obtaining  the  agreement,  even  though 
the  party  has  offered  to  pay  the 
expenses  of  the  witness  to  travel  to  and 
testify  in  the  United  States. 

(2)  In  the  case  of  production  of  a 
document  or  thing,  the  motion  shall: 
(i)  Describe  the  general  nature  and 
relevance  of  the  document  or  thing; 

(ii)  Identify  the  foreign  country  and 
explain  why  the  party  believes 
production  of  the  document  or  thing  can 
be  compelled  in  the  foreipn  countrv', 
including  a  description  of  the 
procedures  that  will  be  used  to  compel 
production  of  the  document  or  thing  in 
the  foreign  country  and  an  estimate  of 
the  time  it  is  expected  to  take  to  obtain 
production  of  the  document  or  thing; 
and 

(iii)  Demonstrate  that  the  party  has 
made  reasonable  efforts  to  obtain  the 
agreement  of  the  individual  or  entity 
having  possession,  custody,  or  control 
of  the  document  to  produce  the 
document  or  thing  ill  the  United  States 
but  has  been  unsuccessful  in  obtaining 
that  agreement,  even  though  the  party 
has  offered  to  pay  the  expenses  of 
producing  the  document  or  thing  in  the 
United  States. 

(i)  Evidence  which  is  not  taken  or 
sought  and  filed  in  accordance  with  this 
subpart  shall  not  be  admissible. 

(j)  The  weight  to  be  given  deposition 
testimony  taken  in  a  foreign  country 
will  be  determined  in  view  of  all  the 
circumstances,  including  the  laws  of  the 
foreign  country  governing  the 
testimony.  Little,  if  any,  weight  may  be 
given  to  deposition  testimony  taken  in 
a  foreign  country  unless  the  party  taking 
the  testimony  proves  by  clear  and 
convincing  evidence,  as  a  matter  of  fact, 
that  knowingly  giving  false  testimony  in 
that  country  in  connection  with  an 
interference  proceeding  in  the  United 
States  Patent  and  Trademark  Office  is 
punishable  under  the  laws  of  that 
country  and  that  the  puni.shment  in  that 
country  for  such  false  testimony  is 
comparable  to  or  greater  than  the 
punishment  for  perjury  committed  in 
the  United  States.  The  administrative 
patent  judge  and  the  Board,  in 
determining  foreign  law.  may  consider 
any  relevant  material  or  source, 
including  testimony,  whether  or  not 


submitted  by  a  party  or  admissible 
»mder  the  Federal  Rules  of  Evidence. 
.  59.  Section  1.672  is  revised  to  read  as 
follows: 

§  1 .672    Manner  of  taking  testimony. 

(a)  Unle.ss  testimony  must  be 
compelled  under  35  U.S.C.  24. 
compelled  from  a  party,  or  compelled  in 
a  foreign  country,  testimony  of  a  witness 
shall  be  taken  by  affidavit  in  accordance 
with  this  subpart.  Testimony  which 
must  be  compelled  under  35  U.S.C.  24. 
compelled  from  a  party,  or  compelled  in 
a  foreign  country  shall  be  taken  by  oral 
deposition. 

(b)  A  party  presenting  testimony  of  a 
witness  by  affidavit  shall,  within  the 
time  set  by  the  administrative  patent 
judge  for  serving  affida\its.  file  a  copy 
of  the  affidavit  or,  if  appropriate,  notice 
under  §  1.671(e).  If  the  affidavit  relates 
to  a  party's  case-in-chief,  it  shall  be  filed 
or  noticed  no  later  than  the  date  set  bv 
an  administrative  patent  judge  for  the 
party  to  file  affidavits  for  its  case-in- 
chief.  If  the  affidavit  relates  to  a  partys 
case-in-rebuttal,  it  shall  be  filed  or 
noticed  no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  for  its  case-in-rebuttal. 
A  party  shall  not.be  entitled  to  rely  on 
any  document  referred  to  in  the  affidavit 
unless  a  c;opy  of  the  document  is  filed 
with  the  affidavit.  A  party  shall  not  be 
entitled  to  rely  on  any  thing  mentioned 
in  the  affidavit  unless  the  opponent  is 
given  reasonable  access  to  the  thing.  A 
thing  is  something  other  than  a 
document.  The  pages  of  affidavits  filed 
under  this  paragraph  and  of  any  other 
testimony  filed  therewith  under 

§§  1.683(a)  and  1.688(a)  shall,  to  the 
extent  possible,  be  given  sequential 
numbers  which  shall  also  serve  as  the 
record  page  numbers  for  the  affidavits 
and  other  testimony  in  the  party's 
record  to  be  filed  under  §  1.653.  Exhibits 
identified  in  the  affidavits  or  in  any 
other  testimony  filed  under  §§  1.683(a) 
and  1.688(a)  and  any  official  records 
and  printed  publications  filed  under 
§  1.682(a)  shall,  to  the  extent  possible, 
be  given  sequential  exhibit  numbers, 
which  shall  also  serve  as  the  exhibit 
numbers  when  the  exhibits  are  filed 
with  the  party's  record.  The  affidavits, 
testimony  filed  under  §§  1.683(a)  and 
1.688(a)  and  exhibits  shall  be 
accompanied  by  an  index  of  the  names 
of  the  witnesses,  giving  the  number  of 
the  page  where  the  testimony  of  each 
\Citness  begins,  and  by  an  index  of  the 
exhibits  briefly  describing  the  nature  of 
each  exhibit  and  giving  the  number  of 
the  page  where  each  exhibit  is  first 
identified  and  offered  into  evidence. 

(c)  If  an  opponent  objects  to  the 
admissibility  of  any  evidence  contained 
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111  (<r  submitted  with  an  affidavit  filed 
iiiider  paragraph  (h)  of  this  section,  the 
opponent  must,  no  later  than  the  date 
.set  hv  the  administrative  patent  judge 
for  filing  objections  under  this 
pjiragraph,  file  objections  stating  with 
particularity  the  nature  of  each 
objection.  An  opponent  that  fails  to 
objtx:t  to  the  admissibility  of  the 
evidence  contained  in  or  submitted  with 
an  affidavit  on  a  ground  that  could  have 
fteen  raised  in  a  timely  objection  under 
this  paragraph  will  not  be  entitled  to 
move  under  §  1.656(h)  to  suppress  the 
evidence  on  that  ground.  If  an  opponent 
timely  files  objections,  the  party  may. 
within  20  days  of  the  due  date  for  filing 
objections,  file  one  or  more 
supplemental  affidavits,  official  records 
or  printed  publications  to  overcome  the 
objections.  No  objection  to  the 
admissibility  of  the  supplemental 
evidence  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  pages  of 
supplemental  affidavits  filed  under  this 
paragraph  shall,  to  the  extent  possible, 
be  sequentially  numbered  beginning 
with  the  number  following  the  last  page 
number  of  the  party's  testimony 
submitted  under  paragraph  (b)  of  this 
section.  The  page  numbers  assigned  to 
the  supplemental  affidavits  shall  also 
serve  as  the  record  page  numbers  for  the 
.supplemental  affidavits  in  the  party's 
record  filed  under  §  1.653.  Additional 
exliibits  identified  in  supplemental 
affidavits  and  any  supplemental  official 
records  and  printed  publications  shall, 
to  the  e.xtent  possible,  be  given 
sequential  numbers  beginning  with  the 
number  following  the  last  number  of  the 
exhibits  submitted  under  paragraph  (b) 
of  this  section.  The  exhibit  numters 
shall  al.so  .serve  as  the  exhibit  numbers 
when  the  exhibits  are  filed  with  the 
party's  record.  The  supplemental 
affidavits  shall  be  accompanied  by  an 
index  of  the  names  of  the  witnesses  and 
an  index  of  exhibits  of  the  type 
specified  in  paragraph  (b)  of  this 
.section. 

(d)  After  the  time  expires  for  filing 
o.Sjections  and  supplemental  affidavits, 
or  earlier  when  appropriate,  the 
administrative  patent  judge  shall  set  a 
lime  within  which  any  opponent  may 
file  a  request  to  cross-examine  an  affiant 
on  oral  deposition.  If  any  opponents 
requests  cross-examination  of  an  affiant, 
the  party  shall  notice  a  deposition  at  a 
reasonable  lotation  within  the  United 
States  under  §  1.67:t(e)  for  the  purpo.se 
of  cross-examination  by  any  opponent. 
Any  redirect  and  recross  shall  take  place 
at  the  deposition.  At  any  deposition  for 
the  purpose  of  cross-examination  of  a 
witness,  the  party  shall  not  be  entitled 
to  rely  on  any  document  or  thing  not 


mentioned  in  one  or  more  of  the 
affidavits  filed  under  paragraphs  (b)  and 
(c)  of  this  sedion.  except  to  the  extent 
necttssary  to  conduct  proper  rediref;t. 
The  party  who  gives  notice  of  a 
deposition  shall  be  responsible  for 
providing  a  translator  if  the  witness 
doe<i  not  testify  in  English,  for  obtaining 
a  court  reporter,  and  for  filing  a  certified 
transcript  of  the  deposition  as  required 
by  §  1.676.  Within  45  days  of  the  close 
of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (bu? 
not  file)  a  copy  of  each  transcript  on 
each  opponent  together  with  copies  of 
any  additional  documentary  exhibits 
identified  by  the  witness  during  the 
deposition.  The  pages  of  the  transcripts 
served  under  this  paragraph  shall,  to  the 
extent  po.ssible,  be  sequentially 
numbered  beginning  with  the  number 
following  the  last  page  number  of  the 
party's  supplemental  affidavits 
submitted  under  paragraph  (c)  of  this 
.section.  The  numbers  a.ssigned  to  the 
transcript  pages  shall  al.so  serve  as  the 
record  page  numbers  for  the  transcripts 
in  the  party's  record  filed  under  §  1.653. 
Additional  exhibits  identified  in  the 
transcripts,  shall,  to  the  extent  possible, 
be  given  sequential  numbers  beginning 
with  the  number  following  the  last 
number  of  the  exhibits  submitted  under 
paragraphs  (b)  and  (c)  of  this  section. 
The  exhibit  numbers  assigned  to  the 
additional  exhibits  shall  also  serve  as 
the  exhibit  numbers  when  those 
exhibits  are  filed  with  the  party's 
record.  The  deposition  transcripts  shall 
he  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
(!ach  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
paragraph  (b)  of  this  section. 

(e)  I  Reserved! 

to  When  a  deposition  is  authorized  to 
be  taken  within  the  United  States  under 
this  subpart  and  if  the  parties  agree  in 
writing,  the  deposition  may  be  taken  in 
any  place  within  the  United  States, 
before  any  person  authorized  to 
administer  oaths,  upon  any  notice,  and 
in  any  manner,  and  when  so  taken  may 
be  used  like  other  depositions. 

(g)  If  the  parties  agree  in  writing,  the 
affidavit  testimony  of  any  witness  may 
be  submitted  without  opportunity  for 
cross-examination. 

(h)  If  the  parties  agree  in  writing, 
testimony  may  be  submitted  in  the  form 
of  an  agreed  statement  setting  forth  how 
a  particular  witness  would  testify,  if 
cal  led.  or  the  facts  in  the  case  of  one  or 
more  of  the  parties.  The  agreed 
statement  shall  be  filed  in  the  Patent 
and  Trademark  Office.  See  §  1.653(a). 


(i)  In  an  unusual  circum.stance  and 
upon  a  showing  that  testimony  cannot 
be  taken  in  accordance  with  the 
provisions  of  this  subpart,  an 
administrative  patent  judge  upon 
motion  (§  1.635)  may  authorize 
testimony  to  be  tal^en  in  another 
manner. 

60.  Section  1.673  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (c)  through  (e)  and  (g)  to  read  as 
follows: 

§  1 .673    Notice  of  examination  of  witness. 

(a)  A  party  authorized  to  take 
testimony  of  a  witness  by  deposition 
shall,  after  complying  with  paragraphs 
(b)  and  (g)  of  this  section,  file  and  serve 
a  single  notice  of  deposition  stating  the 
time  and  place  of  each  deposition  to  be 
taken.  Depositions  to  be  taken  in  the 
United  States  may  be  noticed  for  a 
reasonable  time  and  place  in  the  United 
States.  A  deposition  may  not  lu-  noticed 
for  any  other  place  without  approval  of 
an  administrative  patent  judge.  The 
notice  shall  specify  the  name  and 
address  of  each  witness  and  the  general 
nature  of  the  testimony  to  be  given  by 
the  witness.  If  the  name  of  a  witness  is 
not  known,  a  general  description 
sufficient  to  identify  the  witness  or  a 
particular  class  or  group  to  which  the 
witness  belongs  may  be  given  instead. 

(b)  Unless  the  parties  agree  or  an 
administrative  patent  judge  or  the  Board 
determine  otherwise,  a  party  shall  serve, 
but  not  file,  at  least  three  working  days 
prior  to  the  conference  required  by 
paragraph  (g)  of  this  section,  if  service 
is  made  by  hand  or  Express  Mail,  or  at 
least  14  days  prior  to  the  conference  if 
service  is  made  by  any  other  means,  the 
following: 

•        *        «        •        * 

(c)  A  party  shall  not  be  pcnnitted  to 
rely  on  any  witness  not  listed  in  the 
notice,  or  any  document  not  scr\'ed  or 
any  thing  not  listed  as  required  by 
paragraph  (b)  of  this  section: 

(1)  Unless  all  opponents  agree  in 
writing  or  on  the  record  to  permit  the 
party  to  rely  on  the  witness,  document 
or  thing,  or 

(2)  Except  upon  a  motion  (§  1.635) 
promptly  filed  which  is  accompanied  by 
any  propo.sed  notice,  additional 
documents,  or  lists  and  which  shows 
good  cause  why  the  notice,  documents, 
or  lists  were  not  served  in  accordance 
with  this  section. 

(d)  Each  opponent  shall  have  a  full 
opportunity  to  attend  a  deposition  and 
cross-examine. 

(e)  A  party  who  has  presented 
testimony  by  affidavit  and  is  required  to 
notice  depositions  for  the  purpo.se  of 
cross-examination  under  §  1.672(b), 
shall,  after  complying  with  paragraph 


(g)  of  this  section,  file  and  .serve  a  single 
noti(.e  of  deposition  stating  the  time  and 
place  of  each  cross-examination 
deposition  to  be  taken. 
«         •         »         •         • 

(g)  Before  serving  a  notice  of 
deposition  and  after  complying  with 
|)nragraph  (b)  of  this  section,  a  party 
shall  have  an  oral  conference  with  all 
opponents  to  attempt  to  agree  on  a 
mutually  acceptable  time  and  place  for 
conducting  the  deposition.  A  certificate 
shall  appear  in  the  notice  .stating  that 
the  oral  conference  took  place  or 
explaining  why  the  conference  could 
not  be  had.  If  the  parties  cannot  agree 
to  a  mutually  acceptable  place  and  time 
lorcoihiui.iing  the  deposition  at  the 
conference,  the  parties  shall  contact  an 
administrative  patent  judge  who  shall 
then  designate  the  lime  and  place  for 
conducting  the  deposition. 
»        •        »        »        • 

61.  Section  1.674  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .674    Persons  before  whom  depositions 
may  t>e  taken. 

(a)  A  deposition  shall  be  taken  before 
an  officer  authorized  to  administer  oaths 
by  the  laws  of  the  United  States  or  of  the 
place  where  the  examination  is  held. 
«         •         •         •         * 

(>2.  Section  1.B75  is  amended  bv 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 .675    Examination  of  witness,  reading 
and  signing  transcript  of  deposition. 

•         •         •         •         * 

(il)  Unless  the  parties  agree  in  writing 
or  waive  reading  and  signature  by  the 
witness  on  the  record  at  the  deposition, 
when  the  testimony  has  been 
transcribed  a  transcript  of  the 
deposition  shall,  unle.ss  the  witne.ss 
refuses  to  read  and/or  sign  the  transcript 
of  the  deposition,  be  read  by  the  witness 
and  then  signed  by  the  witness  in  the 
form  of: 

(1)  An  affidavit  in  the  presenc:e  of  any 
notary  or 

(2)  A  declaration. 

63.  Se»:tion  1.676  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  1 .676    Certification  and  filing  by  officer, 
marking  exliibits. 

(a)  *  •  * 

(4)  The  presence  or  absence  of  any 
opponent. 
*        *        »        *        « 

64.  Section  1.677  is  revi.sed  to  read  as 
follows: 

§  1 .677    Form  of  an  affidavit  or  a  transcript 
of  deposition. 

(a)  An  affidavit  or  a  tran.script  of  a 
deposition  must  be  on  opaque. 


unglazed,  durable  paper  approximately 
21.8  by  27.9  cm.  (BV:.  by  11  inches)  in 
size  (letter  size).  The  printed  matter 
shall  be  double-spaced  on  one  side  of 
the  paper  in  not  smaller  than  11  point 
type  with  a  margin  of  3.8  cm.  (1  Vz 
inches)  on  the  left-hand  side  of  the  page. 
The  pages  of  each  transcript  must  be 
consecutively  numbered  and  the  name 
of  the  witness  shall  appear  at  the  top  of 
each  page  («j  1.653(e)).  In  transcripts  of 
depositions,  the  questions  propounded 
to  each  witness  must  be  consecutively 
numbered  unless  paper  with  numbered 
lines  is  used  and  each  question  must  be 
followed  by  its  answer. 

(b)  Exhibits  must  be  numbered 
lonsecutively  to  the  extent  possible  and 
each  must  be  marked  as  required  by 
§1.653(i). 

65.  Section  1.678  is  revised  to  read  as 
follows: 

§  1 .678    Time  for  filing  transcript  of 
deposition. 

Unless  otherwise  ordered  by  an 
administrative  patent  judge,  a  certified 
transcript  of  a  deposition  must  be  filed 
in  the  Patent  and  Trademark  Office 
within  one  month  after  the  date  of      ' 
deposition.  If  a  party  refuses  to  file  a 
certified  transcript,  the  administrative 
patent  judge  or  the  Board  may  take 
appropriate  action  under  §  1.616.  If  a 
party  refuses  to  file  a  certified 
transcript,  any  opponent  may  move  for 
leave  to  file  the  certified  transcript  and 
include  a  copy  of  the  tran.script  as  part 
of  the  opponent's  record. 

66.  Section  1.679  is  revised  to  read  as 
follows: 

§  1 .679    Inspection  of  transcript 

A  certified  transcript  of  a  deposition 
filed  in  the  Patent  and  Trademark  Office 
may  be  inspected  by  any  party.  The 
certified  transcript  may  not  be  removed 
from  the  Patent  and  Trademark  Office 
unless  authorized  by  an  administrative 
patent  judge  upon  .suth  terms  as  may  be 
appropriate. 

67.  Section  1.682  is  revised  to  read  as 
follows: 

§  1 .662    Official  records  and  printed 
publications. 

(a)  A  party  may  introduce  into 
evidence,  if  otherwise  admissible,  an 
official  record  or  printed  publication  not 
identified  in  an  affidavit  or  on  the 
record  during  an  oral  depo.sition  of  a 
witness,  by  filing  a  copy  of  the  official 
record  or  printed  publication  or,  if 
appropriate,  a  notice  under  §  1.671(e).  If 
the  official  record  or  printed  publication 
relates  to  the  party's  case-in-chief,  it 
shall  be  filed  or  noticed  together  with 
any  affidavits  filed  by  the  party  under 
§  1.672(b)  for  its  case-in-chief  or.  if  the 


party  does  not  serve  any  affidavits 
under  §  1.672(b)  for  its  case-in-chief,  no 
later  than  the  date  set  by  an 
administrative  patent  judge  for  the  partv 
to  file  affidavits  under  §  1.672(b)  for  its" 
case-in-chief.  If  the  official  record  or 
printed  publication  relates  to  rebuttal,  if 
shall  be  filed  or  noticed  together  with 
any  affidavits  filed  by  the  party  under 
§  1.672(b)  for  its  case-in-rebuttal  or,  if 
the  party  does  not  file  any  affidavits 
under  §  1.672(b)  for  its  case-in-rebutlal. 
no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for  its' 
case-in-rebuttal.  Official  records  and 
printed  publications  filed  under  this 
paragraph  shall  be  assigned  sequential 
exhibit  numbers  by  the  party  in  the 
manner  set  forth  in  §  1.672(b).  The 
official  record  and  printed  publications 
shall  be  accompanied  by  a  paper  whi«  h 
shall: 

(1)  Identify  the  official  record  or 
'  printed  publication; 

(2)  Identify  the  portion  thereof  to  be 
introduced  in  evidence;  and 

(3)  Indicate  generally  the  relevance  of 
the  portion  .sought  to  be  introduced  in 
evidence. 

(b)  IRe.servedj 

(c)  Unless  otherw  ise  ordered  by  an 
administrative  patent  judge,  any  written 
objection  by  an  opponent  to  the  paper 
or  to  the  admissibility  of  the  official 
record  or  printed  publication  shall  be 
filed  no  later  than  the  date  set  by  the 
administrative  patent  judge  for  the 
opponent  to  file  objections  under 

§  1.672(c)  to  affidavits  submitted  bv  the 
party  under  §  1.672(b).  An  opponent 
who  fails  to  object  to  the  admissibility 
of  the  offi(  ial  record  or  printed 
publication  on  a  ground  that  could  have 
been  raised  in  a  timely  objection  under 
this  paragraph  will  not  be  entitled  to 
move  under  §  1.656(h)  to  suppress  the 
evidence  on  that  ground.  If  an  opponent 
timely  files  an  objection,  the  party  may 
respond  by  filing  one  or  more 
supplemental  affidavits,  official  records 
or  printed  publications,  which  must  be 
filed  together  with  any  supplemental 
evidence  filed  by  the  party  under 
§  1.672(c)  or,  if  the  party  does  not  file 
any  supplemental  evidence  under 
§  1.672(c).  no  later  than  the  date  set  by 
an  administrative  patent  judge  for  the 
party  to  file  supplemental  affidavits 
under  §  1.672(c).  No  objection  to  the 
admissibility  of  the  supplemental 
evidence  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  pages  of 
supplemental  affidavits  and  the  exhibits 
filed  under  this  section  shall  be 
sequentially  numbered  by  the  party  in 
the  manner  set  forth  in  §  1.672(c).  the 
supplemental  affidavits  and  exhibits 
shall  be  accompanied  by  an  index  of 
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witnesses  and  an  index  of  exhibits  of 
the  type  required  by  S  1.672(b). 

(d)  Any  request  by  an  opponent  lo 
(.ross-exaniine  on  oral  deposition  the 
afFiant  of  a  supplemental  affidavit 
submitted  under  paragraph  (c)  of  this 
section  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
jiid^  for  the  opponent  to  file  a  request 
to  cross-examine  an  affiant  with  respect 
to  an  afTidavit  served  by  the  party  under 
li  1.672  (b)  or  (c).  If  any  opponent 
requests  cross-examination  of  an  afnaiit. 
the  party  shall  file  notice  of  a  deposition 
fur  a  reasonable  location  within  the 
United  States  under  §  1.673(e)  for  the 
purpose  of  cross-examination  by  any 
opponent.  Ajiy  redirect  and  recross 
shall  take  place  at  the  deposition.  At 
any  deposition  for  the  purpose  of  cross- 
i:xamination  of  a  witness,  the  party  shall 
not  be  entitled  to  rely  on  any  document 
or  thing  not  mentioned  in  one  or  more 
of  the  affidavits  Tiled  under  this 
paragraph,  except  to  the  extent 
necessary  to  conduct  proper  redirect. 
The  party  who  gives  notice  of  a 
deposition  .shall  be  responsible  for 
providing  a  translator  if  the  witness 
does  not  testify  in  English,  for  obtaining 
a  court  reporter,  and  for  filing  a  certified 
transcript  of  the  deposition  as  required 
by  §  1.676.  Within  45  days  of  the  close 
of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (but 
not  file)  a  copy  of  each  deposition 
transcript  on  each  opponent  together 
with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  transcripts  and 
exhibits  served  under  this  paragraph 
shall  be  sequentially  numbered  by  the 
party  in  the  manner  set  forth  in 
S  1.672(d).  The  def>osition  transcripts 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  .specified  in 
«?  1.672(b). 

68.  Section  1.683  is  revised  to  read  as 
follows: 

§  1 .683    Testimony  in  another  interterence. 
procaeding,  or  action. 

(a)  A  party  may  introduce  into 
evidence,  if  otherwise  admissible, 
testimony  by  affidavit  or  oral  deposition 
and  referenced  exhibits  horn  another 
interference,  proceeding,  or  action 
involving  the  same  parties  by  filing  a 
copy  of  the  affidavit  or  a  copy  of  the 
transcript  of  the  oral  deposition  and  tiie 
referenced  exhibit.s.  If  the  testimony  and 
referenced  exhibits  relate  to  the  party's 
(ase-in-chief,  they  shall  be  filed  together 
w  ith  any  affidavits  served  by  the  party 


under  §  1.672(b)  for  its  ca.se-in-chief  or, 
if  the  party  does  not  file  any  affidavits 
under  §  1.672(b)  for  its  case-in-chief,  no 
later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for  its 
ca.se-in-chief.  If  the  testimony  and 
referenced  exhibits  relate  to  rebuttal, 
they  shall  be  filed  together  with  any 
affidavits  served  by  the  party  under 
§  1.672(b)  for  its  case-in-rebuttal  or.  if 
the  party  does  not  file  any  affidavits 
under  §  1.672(b)  for  its  case-in-rebuttal. 
no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for  its' 
case-in-rebuttal.  Pages  of  affidavits  and 
deposition  iranscripts  served  under  tliis 
paragraph  and  any  new  exhibits  served 
therewith  shall  be  assigned  sequential 
numbers  by  the  party  in  the  manner  set 
forth  in  §  1.672(b).  The  testimony  shall 
be  accompanied  by  a  paper  which 
specifies  with  particularity  the  exact 
testimony  to  be  used  and  demonstrates 
its  relevance. 

(b)  Unless  otherwise  ordered  by  an 
administrative  patent  judge,  any  written 
objection  by  an  opponent  to  the  paper 
or  the  admissibility  of  the  testimony  and 
referenced  exhibits  filed  under  this 
section  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  any 
objection.s  under  §  1.672(c)  to  affidavits 
submitted  by  the  party  under  §  1.672(b). 
An  opponent  who  fails  to  challenge  the 
admissibility  of  the  testimony  or 
referenced  exhibits  on  a  ground  that 
could  have  been  raised  in  a  timely 
objection  under  this  paragraph  will  not 
be  entitled  to  move  under  §  1.656(h)  to 
suppress  the  evidence  on  that  ground.  If 
an  opponent  timely  files  an  objection, 
the  party  may  respond  with  one  or  more 
supplemental  affidavits,  official  records 
or  printed  publications,  which  must  be 
filed  together  with  any  supplemental 
evidence  filed  by  the  party  under 

§  1.672(c)  or.  if  the  party  does  not  file 
any  supplemental  evidence  under 
<i  1.672(c).  no  later  than  the  date  set  by 
an  administrative  patent  judge  for  the 
party  to  file  supplemental  evidence 
under  Jj  1.672(c).  No  objection  to  the 
admissibility  of  the  evidence  contained 
in  or  submitted  with  a  supplemental 
affidavit  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  pages  of 
supplemental  affidavits  and  the  exhibits 
filed  under  this  section  shall  be 
sequentially  numbered  by  the  pwrty  in 
the  manner  set  forth  in  §  1.672(c).  The 
supplemental  affidavits  and  exhibits 
shall  be  accompanied  by  an  index  of 
witnesses  and  an  index  of  exhibits  of 
the  tvpe  required  by  §  1.672(h). 

(c)  Any  request  by  an  opponent  to 
cross-examine  on  oral  deposition  the 


affiant  of  an  affidavit  or  supplemental 
affidavit  submitted  under  paragraph  (a) 
or  (b)  of  this  section  shall  be  filed  no 
later  than  the  date  set  by  the 
administrative  patent  judge  for  the 
Opponent  to  file  a  request  to  cross- 
examine  an  affiant  with  respect  to  an 
affidavit  filed  by  the  party  under  §  1.672 
(b)  or  (c).  If  any  opponent  requests 
cross-examination  of  an  affiant,  the 
party  shall  file  a  notice  of  deposition  for 
a  reasonable  location  within  the  United 
States  under  §  1.673(e)  for  the  purpose 
of  cross-examination  by  any  opponent. . 
Any  redirect  and  recross  shall  take  place 
at  the  deposition.  At  any  deposition  for 
the  purpose  of  cross-examination  of  a 
witness,  the  party  shall  not  be  t- ;:'.iiled 
to  rely  on  any  document  or  thing  not 
mentioned  in  one  or  more  of  the 
affidavits  filed  under  this  paragraph, 
except  to  the  extent  necessary  to 
conduct  proper  redirect.  The  party  who 
gives  notice  of  a  deposition  shall  be 
responsible  for  providing  a  translator  if 
the  witness  does  not  testify  in  English, 
for  obtaining  a  court  reporter,  and  for 
filing  a  certified  transcript  of  the 
deposition  as  required  by  §  1.676. 
Within  45  days  of  the  clo.se  of  the  period 
for  taking  cros.s-examination,  the  party 
shall  serve  (but  not  file)  a  copy  of  each 
deposition  transcript  on  each  opponent 
together  with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  transcripts  and 
exhibits  served  under  this  paragraph 
.shall  be  sequentially  numbered  by  the 
party  in  the  manner  .set  forth  in 
§  1.672(d).  The  deposition  transcripts 
shall  be  accompanied  by  an  index  of  tiie 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
e.xamination.  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§  1.672(b). 

69.  Section  1.684  is  removed  and 
reser\ed. 

70.  Section  1.685  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  1 .685    Errors  and  irregularities  in 
depositions. 

•         •         *         *         • 

(d)  An  objection  to  the  deposition  on 
any  grounds,  such  as  the  competency  of 
a  witness,  admissibility  of  evidence, 
manner  of  taking  the  deposition,  the 
form  of  questions  and  answers,  any  oath 
or  affirmation,  or  conduct  of  any  party 
at  the  deposition,  is  wai\'ed  unless  an 
objection  is  made  on  the  record  at  the 
deposition  stating  the  .specific  ground  of 
objection.  Any  objection  which  a  party 
wishes  considered  bv  the  Board  at  final 


hearing  shall  be  included  in  a  motion  to 
suppress  under  §  1.656(h). 

(e)  Nothing  in  this  section  precludes 
taking  notice  of  plain  errors  affecting 
substantial  rights  although  they  were 
not  brought  to  the  attention  of  an 
administrative  patent  judge  or  the 
Board. 

71.  Section  1.687  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 .687    Additional  discovery. 

***** 

(c)  Upon  a  motion  (§  1.635)  brought 
by  a  party  within  the  time  set  by  an 
administrative  patent  judge  under 
§  1.651  or  thereafter  as  authorized  by 
§  1.645  and  upon  a  showing  that  the 
interest  of  justice  so  requires,  an 
administrative  patent  judge  may  order 
additional  discovery,  as  to  matters 
under  the  control  of  a  party  within  the 
scope  of  the  Federal  Rules  of  Civil 
Procedure,  specifying  the  terms  and 
conditions  of  such  additional  discovery. 
See  §  1,647  concerning  translations  of 
documents  in  a  foreign  language. 
***** 

72.  Section  1.688  is  revised  to  read  as 
follows: 

§1.688    Use  of  discovery. 

(a)  If  otherwise  admissible,  a  party 
may  introduce  into  evidence  an  answer 
to  a  written  request  for  an  admission  or 
an  answer  to  a  written  interrogatory 
obtained  by  discovery  under  §  1.687  by 
filing  a  copy  of  the  request  for 
admission  or  the  written  interrogatory 
and  the  answer.  If  the  answer  relates  to 
a  party's  case-in-chief,  the  answer  shall 
be  served  together  with  any  affidavits 
served  by  the  party  under  §  1.672(b)  for 
its  case-in-chief  or,  if  the  party  does  not 
serve  any  affidavits  under  §  1.672(b)  for 
its  case-in-chief,  no  later  than  the  date 
set  by  an  administrative  patent  judge  for 
the  party  to  serve  affidavits  under 

§  1.672(b)  for  its  case-in-chief.  If  the 
answer  relates  to  the  party's  rebuttal,  the 
answer  shall  be  served  together  with 
any  affidavits  served  by  the  party  under 
§  1.672(b)  for  its  case-in-rebuttal  or,  if 
the  party  does  not  serve  any  affidavits 
under  §  1.672(b)  for  its  case-in-rebuttal. 
no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  ser\'e  affidavits  under  §  1.672(b)  for 
its  case-in-rebuttal. 

(b)  Unless  otherwise  ordered  by  an 
administrative  patent  judge,  any  wTitten 
objection  to  the  admissibiUty  of  an 
answer  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  any 
objections  under  §  1.672(c)  to  affidavits 
submitted  by  the  party  under  §  1.672(b). 
An  opponent  who  fails  to  challenge  the 
admissibility  of  an  answer  on  a  ground 


that  could  have  been  raised  in  a  timely 
objection  under  this  paragraph  will  not 
be  entitled  to  move  under  §  1.656(h)  to 
suppress  the  evidence  on  that  ground.  If 
an  opponent  timely  files  an  objection, 
the  party  may  respond  with  one  or  more 
supplemental  afTidavits.  which  must  be 
filed  together  with  any  supplemental 
evidence  filed  by  the  party  under 
§  1.672(c)  or,  if  the  party  does  not  file 
any  supplemental  evidence  under 
§  1.672(c),  no  later  than  the  date  set  by 
an  administrative  patent  judge  for  the 
party  to  file  supplemental  affidavits 
under  §  1.672(c).  No  objection  to  the 
admissibility  of  the  evidence  contained 
in  or  submitted  with  a  supplemental 
affidavit  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  pages  of 
supplemental  affidavits  and  the  exhibits 
filed  under  this  section  shall  be 
sequentially  numbered  by  the  party  in 
the  manner  set  forth  in  §  1.672(c).  the 
supplemental  aflidavits  and  e)diibits 
shall  be  accompanied  by  an  jndex  of 
witnesses  and  an  index  of  exhibits  of 
the  type  required  by  §  1.672(b), 

(c)  Any  request  by  an  opponent  to 
cross-examine  on  oral  deposition  the 
affiant  of  a  supplemental  affidavit 
submitted  under  paragraph  (b)  of  this 
section  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  a  request 
to  cross-examine  an  affiant  with  respect 
to  an  affidavit  filed  by  the  party  under 
§  1.672(b)  or  (c).  If  any  opponent 
requests  cross-examination  of  an  affiant, 
the  party  shall  file  a  notice  of  deposition 
for  a  reasonable  location  within  the 
United  States  under  §  1.673(e)  for  the 
purpose  of  cross-examination  by  any 
opponent.  Any  redirect  and  recross 
shall  take  place  at  the  deposition.  At 
any  deposition  for  the  purpose  of  cross- 
examination  of  a  witness,  the  party  shall 
not  be  entitled  to  rely  on  any  document 
or  thing  not  mentioned  in  one  or  more 
of  the  afTidavits  filed  under  this 
paragraph,  except  to  the  extent 
necessary  to  conduct  proper  redirect. 
The  party  who  gives  notice  of  a 
deposition  shall  be  responsible  for 
providing  a  translator  if  the  witness 
does  not  testify  in  English,  for  obtaining 
a  court  reporter,  and  for  filing  a  certified 
transcript  of  the  deposition  as  required 
by  §  1.676.  Within  45  days  of  the  close 
of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (but 
not  file)  a  copy  of  each  deposition 
transcript  on  each  opponent  together 
with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  transcripts  and 
exhibits  served  under  this  paragraph 
shall  be  sequentially  numbered  by  the 


party  in  the  manner  set  forth  in 
§  1.672(d).  The  deposition  transcripts 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§  1.672(b). 

(d)  A  party  may  not  rely  upon  any 
other  matter  obtained  by  discovery 
unless  it  is  introduced  into  evidence 
under  this  subpart. 

73.  Section  1.690  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

§  1.690    Arbitration  of  Interterences. 

(a)  Parties  to  a  patent  interference  may 
determine  the  interference  or  any  aspect 
thereof  by  arbitration.  Such  arbitration 
shall  be  governed  by  the  provisions  of 
Title  9,  United  States  Code.  The  parties 
must  notify  the  Board  in  WTiting  of  their 
intention  to  arbitrate.  An  agreement  to 
arbitrate  must  be  in  writing,  specify  the 
issues  to  be  arbitrated,  the  name  of  the 
arbitrator  or  a  date  not  more  than  thirty 
(30)  days  after  the  execution  of  the 
agreement  for  the  selection  of  the 
arbitrator,  and  provide  that  the 
arbitrator's  award  shall  be  binding  on 
the  parties  and  that  judgment  thereon 
can  be  entered  by  the  Board.  A  copy  of 
the  agreement  must  be  filed  within 
twenty  (20)  days  after  its  execution.  The 
parties  shall  be  solely  responsible  for 
the  selection  of  the  arbitrator  and  the 
rules  for  conducting  proceedings  before 
the  arbitrator.  Issues  not  disposed  of  by 
the  arbitration  will  be  resolved  in 
accordance  with  the  procedures 
established  in  this  subpart,  as 
determined  by  the  administrative  patent 
judge. 

(b)  An  arbitration  proceeding  under 
this  section  shall  be  conducted  within 
such  time  as  may  be  authorized  on  a 
case-by-case  basis  by  an  administrative 
patent  judge. 

(c)  An  arbitration  award  will  be  given 
no  consideration  unless  it  is  binding  on 
the  parties,  is  in  wTiting  and  states  in  a 
clear  and  definite  manner  the  issue  or 
issues  arbitrated  and  the  disposition  of 
each  issue.  The  award  may  include  a 
statement  of  the  grounds  and  reasoning 
in  support  thereof.  Unless  otherwise 
ordered  by  an  administrative  patent 
judge,  the  parties  shall  give  notice  to  the 
Board  of  an  arbitration  award  by  filing 
within  twenty  (20)  days  from  the  date  of 
the  award  a  copy  of  the  award  signed  by 
the  arbitrator  or  arbitrators.  When  an 
award  is  timely  filed,  the  award  shall, 
as  to  the  parties  to  the  arbitration,  be 
dispositive  of  the  issue  or  issues  to 
which  it  relates. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-«5-3867;  FR-3774-N-02] 

Notice  of  Funding  Availability  (NOFA) 
for  Comprehensive  Improvement 
Assistance  Program  (CIAP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Year  (FY)  1995. 

SUMMARY:  This  Notice  informs  HAs  that 
own  or  operate  fewer  than  250  units 
and,  therefore,  are  eligible  to  apply  and 
compete  for  CIAP  funds,  of  the 
availability  of  FY  1995  CIAP  funding. 
HAs  with  250  or  more  units  are  entitled 
to  receive  a  formula  grant  under  the 
Comprehensive  Grant  Program  (CGP) 
and  are  not  eligible  to  apply  for  CIAP 
funds. 

DATES:  Apphcation  is  due  on  or  before 
3:00  p.m.  local  time  on  May  16. 1995. 
at  die  HUD  Field  Office  widi 
jurisdiction  over  the  Public  Housing 
Agency  or  Indian  Housing  Authority 
(herein  referred  to  as  HA),  Attention: 
Director.  Office  of  Public  Housing,  or 
Administrator.  Office  of  Native 
American  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Flood.  Director. 
Modernization  Division.  Office  of 
Distressed  and  Troubled  Housing 
Recovery,  Department  of  Housing  and 
Urban  Dievelopment.  451  Seventh  Street, 
S\V..  Room  4134.  Washington.  DC 
20410.  Telephone  (202)  708-1640.  (This 
is  not  a  toll-fi-ee  number). 

IHAs  may  contact  Dominic  A.  Nessi. 
Director,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  B-133.  Washington,  DC  20410. 
Telephone  (202)  755-0032.  (This  is  not 
a  toll-fi-ee  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4595.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  20.  1995.  at  60  FR  4352. 
the  Department  published  an  Advance 
Notice  of  FY  1995  CIAP.  setting  forth  all 
application  requirements,  except  the 
allocation  amounts  and  the  application 
deadline  date.  Since  the  requirements 
set  forth  in  the  Advance  Notice  pertain 
to  this  NOFA.  the  entire  Advance  Notice 
is  being  republished  as  an  attachment  to 
this  NOFA. 


11.  Allocation  Amounts 

(a)  Total  Available.  The  FY  1995  HUD 
Appropriations  Act  P.L.  103-327. 
enacted  September  28.  1994.  made 
available  $3,700,000,000  of  budget 
authority  for  the  Modernization  Program 
in  the  Annual  Contributions  Account. 
Funding  may  change  if  the  carry-overs, 
recaptures  and  transfers  estimated  to 
occur  in  FY  1995  are  not  realized.  The 
following  chart  shows  the  total  amount 
of  funds  available  in  FY  1995.  which  is 
the  appropriation,  plus  the  carry-over 
fi-om  FY  1994.  less  the  reduction  and 
set-asides,  as  of  the  date  of  this  NOFA: 


FY  1995  Appropriation  ...      53.700,000,000 

Plus  Carry-over  from  FY 

1994   194.092.503 

Less  Annual  Contribu- 
tions Account  Reduc- 
tion    (79.049,983) 

FY  1995  Adjusted  Appro- 
priation           3.815.042,520 

Less  FY  1995  Set- Asides; 
Choice  in  Management 

(Being  reevaluated)  *  100,000,000 

Emergency  and  Natural 

Disaster  Reser\e 75.000.000 

Section  6)  Activities*  ..  40.042.520 

Tenant  Opportunity 

Program*   25.000,000 

Inspection  and  Tech- 
nical Assistance*  15.270.323 

CCP  Allocation  from 

CGP  Carry-Over  10,882,865 

LBP  Risk  Assessment  *  8.052.534 

LBP  Indemnification  ....  971.983 

Total  Set-Asides  275.220,225 

FY  1995  Adjusted  Appro- 
priation Less  Set- 
Asides  3,539.822.295 

*  Set-asides  to  be  implemented  through  separate 

N'OFAs  or  Requests  for  Proposals. 

(b)  Explanation  of  Carry-Overs.  The 
$194,092,503  in  carry-overs  fi-om  FY 
1994  are: 

(1)  $100,000,000  from  the  set-aside  for 
Choice-in-Management; 

(2)  $40,042,520  from  the  set-aside  for 
implementing  Section  6J  activities; 

(3)  $32,259,237  from  the  national 
reserve  for  emergencies  and  natural  and 
other  disasters; 

(4)  $10,882,865  from  die  CGP 
allocation,  including  $1,438,509  from 
three  HAs  which  did  not  apply  for  their 
FY  1994  grant,  $99,963  unused  due  to 
the  statutorily  authorized  conversion  of 
a  public  housing  project  to  a  Section  8 
project,  and  $9,344,393  from  reduced 
formula  funding  of  Mod  Troubled 
PHAs; 

(5)  $8,052,534  of  unused  fijnds  from 
die  Lead-Based  Paint  (LBP)  Risk 
Assessment  set-aside,  established  in  FY 
1992: 


(6)  $1,612,976  from  the  set-aside  for 
the  Vacancy  Reduction  Program; 

(7)  $971,983  from  the  set-aside  for  the 
indemnification  of  three  PHAs  (Albany, 
New  York;  Cambridge.  Massachusetts; 
and  Omaha.  Nebraska)  that  are 
participating  in  the  LBP  Abatement 
Demonstration.  The  FY  1991 
Appropriations  Act  extended  the 
availabihty  of  these  funds  appropriated 
in  FY  1990  from  October  1.  1991  to 
October  1.1998; 

(8)  $270,323  from  die  set-aside  for 
inspection  of  modernization  work  and 
technical  assistance  for  HAs;  and 

(9)  $65  from  unassigned  CIAP  funds, 
(c)  Allocation  between  CGP  and  CIAP. 

The  allocation  between  CGP  and  CIAP 
is  explained  below: 

FY  1995  Adjusted  Appro- 
priation. Less  Set-Asides      53,539,822.295 

Less  CGP  Credits  Withheld 
for  Mod  Troubled  Agen- 
cies    16,862.619 

Amount  Available  for  CGP 

and  CIAP  3,522.959,676 

CGP  Allocation  3.153.244.533 

CIAP  Allocation  369,715.143 

•Does  not  include  SIO.882.865  in  CGP  funds 
carried  over  from  FY  1994  which  will  be  added  to 
the  CCP  allocalion. 

(1)  The  $3,522,959,676  balance  is 
allocated  between  CIAP  and  CGP 
agencies  based  on  the  relative  shares  of 
backlog  needs  (weighted  at  50%)  and 
accrual  needs  (weighted  at  50%),  as 
determined  by  the  field  inspections 
conducted  for  the  HUD-funded  ABT 
study  of  modernization  needs.  This 
allocation  results  in  CIAP  agencies 
receiving  10.49%  or  $369.  715, 143  and 
CGP  agencies  receiving  89.51%  or 
$3,153,244,533  (plus  the  $10,822,865 
carryover  for  a  total  of  $3,164,067,398) 
of  the  funds  available. 

(i)  Backlog  needs  are  needed  repairs 
and  replacements  of  existing  physical 
systems,  items  that  must  be  added  to 
meet  the  HUD  modernization  and 
energy  conservation  standards  and  State 
or  local/tribal  codes,  and  items  that  are 
necessary  for  the  long-term  vaibility  of 
a  specific  housing  development. 

(ii)  Accrual  needs  are  needs  that  arise 
over  time  and  include  needed  repairs 
and  replacements  of  existing  physical 
systems  and  items  that  must  be  added 
to  meet  the  HUD  modernization  and 
energy  conservation  standards  and  State 
or  local/tribal  codes. 

(2)  The  $369,715,143  available  to 
CIAP  agencies  is  allocated  between 
Public  Housing  at  91.8505%  or 
$339,585,355,  and  Indian  Housing  at 
8.1495%  or  $30,129,788.  This  allocatiori 
also  is  based  on  the  relative  shares  of 
backlog  needs  (weighted  at  50%)  and 
accrual  needs  (weighted  at  50%). 


(d)  Subassignment  of  Funds  to  Field 
Offices  of  Public  Housing  (OPH). 
Headquarters  has  determined  the 
distribution  of  Pubhc  Housing  CIAP 
funds  for  each  Field  OPH,  based  on  the 
relative  shares  of  backlog  and  accrual 
needs  for  CIAP  PHAs;  adjusted  as 
necessary. 

(1)  The  Field  OPH  Director  shall  have 
authority  to  make  Joint  Review 
selections  and  CIAP  funding  decisions. 

(2)  If  additional  funds  for  Public 
Housing  CIAP  become  available, 
Headquarters  will  allocate  the  funds  to 
one  or  more  Field  OPHs  based  on  their 
relative  shares  of  modernization  need, 
approvable  applications,  and  PHA 
capability  to  carry  out  the 
modernization. 

(3)  If  a  Field  OPH  does  not  receive 
sufficient  fundable  applications  to  use 
its  allocation,  Headquarters  will 
reallocate  the  remaining  funds  to  one  or 
more  Field  OPHs  based  on  approvable 
applications  and  PHA  capability  to 
carr)'  out  the  modernization. 

Of  the  $339,585,355  available  for 
Public  Housing,  1%  or  $3,395,854  has 
been  set  aside  to  carry  out  goals  related 
to  pending  civil  rights  litigation  (e.g.. 
Young  v.  Cisneros),  which  is  subject  to 
judicial  oversight.  The  following  table 
shows  the  distribution  to  CIAP  funds  for 
PHAs.  excluding  IHAs,  assigned  by 
Headquarters  to  each  Field  OPH  as 
percentages  of  the  $336,189,501  balance 
available  for  Public  Housing: 


Office  of  Public  Housing  (OPH) 

Percent 

of  Public 

Housing 

Funds 

New  England  Region: 

Massachusetts  State  Office  

Connecticut  State  Office 

2.6187 
.9266 

New  Hampshire  State  Office  .... 

Rhode  Island  State  Office 

New  York/New  Jersey  Region: 
Buffalo  Area  Office 

1.5066 
.7365 

2  1551 

New  Jersey  State  Office 

2.7271 

New  York  State  Office  

1.1576 

Midatlantic  Region: 
Maryland  State  Office  

4142 

West  Virginia  State  Office 

Pennsylvania  State  Office 

Pittstxjrgh  Area  Office 

1.4359 
1.1444 
1.2048 

Virginia  State  Office  

.5756 

District  of  Columbia  Office  

Southeast  Region: 
Georgia  State  Office  

.1686 
5  3561 

Aiatjama  State  Office 

4  7698 

South  Carolina  State  Offrce 

North  Carolina  State  Office 

Mississippi  State  Office 

.9216 
3.0244 
1  7112 

Jacksonville  Area  Office  

2.9639 

Knoxville  Area  Office  

.9171 

Kentucky  State  Office  

4  7691 

Tennessee  State  Office  

1  8640 

Midwest  Region: 

Illinois  State  Office _ 

Cincinnati  Area  Office 

3.5943 
.4374 

Office  of  Public  Housing  (OPH) 

Percent 

of  Public 

Housing 

Funds 

ClevelarxJ  Area  Office 

5098 

Ohio  State  Office  

1  1247 

Michigan  State  Office 

2  0393 

Grand  Rapids  Area  Office  

Indijana  State  Office  

Wisconsin  State  Office 

3.0354 
1 .2262 
2  8249 

Minnesota  State  Office  

2.9713 

Southwest  Region: 

New  Mexico  State  Office  

Texas  State  Office  

1.3454 
5  4523 

Houston  Area  Office  

1  1773 

Arkansas  State  Office 

3  0053 

Louisiana  State  Office 

3  9795 

Oklahoma  State  Office 

1  9327 

San  Antonio  Area  Office 

2  6835 

Great  Plains  Region: 

Iowa  State  Office  

Kansas/Missouri  State  Office  .... 
Nebraska  State  Office 

1.4211 
3.8535 
1  2155 

St.  Louis  Area  Office 

2  2640 

Rocky  Mountain  Region: 
Colorado  State  Office  

3  5448 

Pacific/Hawaii  Region: 
Los  Angeles  Area  Office 

1  2057 

Arizona  State  Office 

1  2634 

Sacramento  Area  Office  

.2747 

California  State  Office 

1 .5927 

Northwest/Alaska  Region: 
Oregon  State  Office 

1.2688 

Washington  State  Office  

1  6876 

Total 

100  0000 

(e)  Subassignment  of  Funds  to  Offices 
of  Native  American  Programs  (ONAPs). 
Headquarters  has  determined  the 
distribution  of  Indian  Housing  CIAP 
funds  for  each  ONAP,  based  on  the 
relative  shares  of  backlog  and  accrual 
needs  for  CIAP  IHAs,  adjusted  as 
necessary.  The  fimd  assignment  will 
cover  Indian  Housing  and  any  Public 
Housing  owned  and  operated  by  IHAs. 

(1)  The  ONAP  Administrator  shall 
have  authority  to  make  Joint  Review 
selections  and  CIAP  funding  decisions. 

(2)  If  additional  funds  for  Indian 
Housing  CIAP  become  available, 
Headquarters  will  allocate  the  funds  to 
one  or  more  ONAPs  based  on  their 
relative  shares  of  modernization  need, 
approvable  applications,  and  IHA 
capability  to  carry  out  the 
modernization. 

(3)  If  an  ONAP  does  not  receive 
sufficient  fundable  applications  to  use 
its  allocation.  Headquarters  will 
reallocate  the  remaining  funds  to  one  or 
more  ONAPs  based  on  approvable 
applications  and  IHA  capability  to  carry 
out  the  modernization. 

The  following  table  shows  the 
distribution  of  CIAP  funds  for  IH.A.S. 
assigned  by  Headquarters  to  each 
ONAPs  as  percentages  of  the  total 
$30,129,788  available  for  Indian 
Housing: 


Office  of  Native  American  Pro- 
grams (ONAP) 

Percent 

of  Indian 

Housing 

Funds 

EasteroAWoodlands  

Southem  Plains  

14.8444 
12  3324 

Northern  Plains 

13  3174 

Southwest 

Northwest 

Alaska  

29.9263 

24.4868 

5  0927 

Total  

100  0000 

III.  Application  Deadline  Date 

The  CIAP  Application  must  be 
physically  received  by  the  local  HUD 
Field  Office  by  3  p.m.  local  time  on  May 
16.  1995.  Faxed  copies  will  not  be 
considered  official  apphcations.  The 
application  deadline  for  this  NOFA  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  not  consider  any 
application  that  is  received  after  the 
application  deadline.  All  applicants 
should  take  this  into  account  and 
submit  application  materials  as  early  as 
possible  to  avoid  any  risk  brought  about 
by  unanticipated  delays  or  delivery- 
related  problems.  This  application 
deadline  does  not  apply  to  applications 
for  emergency  funding,  which  may  be 
submitted  at  any  time  when  funds  are 
available. 

IV.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.852. 

Dated:  March  9.  1995. 

Joseph  Shuldiner, 

Assistant  Secretan'  for  Public  and  Indian 
Housing. 

Attachment 

Note:  This  is  a  republication  of  the  advance 
notice  published  on  January  20, 1995  at  60 
FR4352. 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOP.MENT 

Office  of  the  Assistant  Secretary  for  Public 
and  Indian  Housing 

[Docket  No.  N-95-3867;  FR  3774-N-01] 

Advance  Notice  of  Fiscal  Year  (FY)  1995 
Funding  for  Comprehensive  Improvement 
Assistance  Program  (CIAP) 

AGENCY:  Office  of  the  Assistant  Secrttary 
for  Public  and  Indian  Housing,  HUD. 
ACTION:  Advance  .Notice  of  FY  1995 
Funding  for  CIAP. 

SUMMARY:  This  Notice  provides  advance 
information  to  Public  Housing;Agencies  and 
Indian  Housing  Authorities  (herein  referred 
to  as  HAs)  that  own  or  operate  fewer  than 
250  public  housing  units  and,  therefore,  are 
eligible  to  apply  and  compete  for  CIAP  funds. 
of  the  requirements  for  applying  for  F^'  1995 
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CLAP  funding.  Therefore,  the  CLAP  eligible 
HA  may  start  now  to  plan  and  develop  it5  FY 
1995  QAP  application.  HA5  with  250  or 
more  public  housing  units  are  entitled  to 
receive  a  fonnula  grant  under  the 
Comprehensive  Grant  Program  (CCP)  and  are 
not  eligible  to  apply  for  CIAP  funds. 

DATES:  This  Advance  Notice  does  not 
establish  an  application  deadline  date.  A 
Notice  of  Fund  Availability  (NOFA)  will  be 
published  at  a  later  date  and  will  establish 
an  application  deadline  date,  as  well  as  set 
forth  the  amount  of  funds  available  for  the 
CIAP. 

FOR  FURTHER  INFORMATION  CONTACT: 
William ).  Flood.  Director.  Modernization 
Division,  Office  of  Distressed  and  Troubled 
Housing  Recovery,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW..  Room  4134.  Washington,  DC  20410. 
Telephone  (202)  708-1640.  (This  is  not  a  toU 
free  number). 

IHAs  may  contact  Dominic  A.  Nessi. 
Director,  Office  of  Native  American 
Programs.  Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW.,  B- 
133.  Washington.  DC  20410.  Telephone  (202) 
755-0032.  (This  is  not  a  toll  free  number). 

Hearing  or  speech  impaired  individuals 
may  call  HUD's  TDD  number  (202)  708-4595 
(This  is  not  a  loll-free  number). 
SUPPLEMENTARY  INFORMATION: 

/.  Purpose  and  SubstanUiv  Description 

(a)  Authority.  Sec.  14.  United  States 
Housing  Act  of  1937  (42  US.C  14371);  Sec 
7(d)  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]).  An 
interim  rule  revising  the  QAP  regulation,  24 
CFR  Part  968.  Subparts  A  and  B.  for  PHA« 
and  24  CFR  Part  905.  Subpart  1,  for  IHAs,  and 
streamlining  the  program  was  published  on 
March  15, 1993.  A  final  rule  will  be 
published  shortly. 

fb)  Program  Highlights. 

(1)  Departmental  Priority.  Improving 
Public  and  Indian  Housing  is  one  of  the 
Department's  major  priorities.  Accordingly,  a 
review  has  been  made  of  the  entire  Public 
and  Indian  Housing  Program.  Specifically, 
the  Department  is  very  concerned  about 
several  aspects  of  the  Modernization 
Program,  as  follows: 

(i)  Design.  When  identif>  ing  physical 
improvement  needs  to  meet  the 
modernization  standards,  HAs  are 
encouraged  to  consider  design  which 
supports  the  integration  of  public  housing 
into  the  broader  community.  Although  high 
priority  needs,  such  as  those  related  to  health 
and  safety,  vacant/substandard  units, 
structural  or  system  integrity,  and 
compliance  with  statutory,  regulatory  or 
court-ordered  deadlines,  will  receive  funding 
priority.  HAs  should  plan  their 
modernization  in  a  way  which  promotes 
good  design,  but  maintains  the  mode.sl  nature 
of  public  housing.  The  HA  should  pay 
particular  attention  to  design,  which  is 
sensitive  to  traditional  cultural  values,  and 
be  receptive  to  creative,  but  cost-effective 
approaches  suggested  by  architects, 
residente,  HA  staff,  and  other  local  entities 
Such  approaches  may  complement  the 
planning  for  basic  rehabilitation  needs.  It 
should  be  noted  that  there  will  be  no  inoease 


in  operating  subsidy  due  to  improved  design 
promoting  the  blend  of  public  housing  into 
the  surrounding  neighborhood  or  to 
additional  amenities  improving  the  quality  of 
life. 

(ii)  Expediting  the  Program.  HAs  are 
reminded  that  they  are  expected  to  obligate 
all  funds  within  two  years  and  to  expend  all 
funds  within  three  years  of  program  approval 
(Annual  Contributions  Contract  (ACC) 
Amendment  execution)  unless  a  longer 
project  implementation  schedule  is  approved 
by  the  Field  Office.  If  the  HA  does  not 
obligate  approved  funds  in  a  timely  manner, 
the  Department  will  recapture  the  funds 
unless  there  are  clear,  valid  reasons  for  not 
meeting  the  obligation  deadline;  i.e.,  delays 
which  are  outside  of  the  HA 'a  control. 

(iii)  Resident  Involvement  and  Economic 
Uplift.  HAs  are  required  to  explore  and 
implement  through  all  feasible  means  the 
involvement  of  residents,  including  duly- 
elected  resident  councils,  in  every  aspect  of 
the  QAP.  from  planning  through 
implementation.  HAs  shall  use  the 
provisions  of  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968,  as  amended 
(Section  3)  to  the  maximum  feasible  extent 
HAs  are  encouraged  to  seek  ways  to  employ 
Section  3  residents  in  ail  aspects  of  the 
QAP's  operation  and  to  develop  means  to 
promote  contracting  opportunities  for 
businesses  in  Section  3  areas.  Refer  to  24  CFR 
85.36(e)  regarding  the  provision  of  such 
opportunities. 

(iv)  Elimination  of  Vacant  Units.  Although 
the  Department  has  a  vacancy  reduction 
effort  specifically  aimed  at  reducing 
vacancies,  tlAs  are  encouraged  to  apply  for 
□AP  funds  to  address  vacant  units  where  the 
work  does  not  involve  routine  maintenance, 
but  will  result  in  reoccupancy. 

(2)  Relationship  to  Technical  Review 
Factors.  The  Departmental  goal  of  improving 
Public  and  Indian  Housing  is  reflected  in  the 
technical  review  factors,  set  forth  in  section 
IV(c)(5)  of  this  Notice,  on  which  the  Field 
Office  scores  each  HA's  CIAP  Application 
Based  on  the  HAs  total  score,  the  Field 
Office  then  ranks  each  HA  to  determine 
selection  for  Joint  Review.  The  technical 
review  factors  include  the  following 
Departmental  initiatives  toimprove  Public 
and  Indian  Housing: 

(i)  Restoration  of  vacant  units  to 
occupancy; 

(ii)  Resident  uipacity-building,  including 
opportunities  for  resident  management; 

(iii)  Economic  development,  through  job 
training  and  employment  opportunities  for 
residents  and  contracting  opportunities  for 
Section  3  businesses; 

(iv)  Drug  elimination  initiatives;  and 

(v)  Partnership  with  local  government. 

[I.  Allocotica  Amounts 

The  Department  will  publish  separately  a 
NOFA  in  the  Federal  Register,  explaining  the 
FY  1995  appropriation,  minus  any  FY  1995 
set-asides  and  reductions,  plus  any  carry- 
over from  FY  1994.  The  NOFA  also  will 
explain  the  allocation  between  the  COP  and 
the  CIAP.  and  within  the  CIAP,  the  allocation 
between  Public  Housing  and  Indian  Housing 
and  the  allocation  to  each  Field  Office/Office 
of  Native  Americans  Program  (ONAP).  The 


Field  Office  Public  Housing  Director  or  the 
ONAP  Administrator  shall  have  authority  to 
make  Joint  Review  selections  and  QAP 
funding  decisions. 

in.  Application  Preparation  and  Submission 
by  HA 

(a)  Planning.  In  preparing  its  QAP 
Application,  the  HA  is  encouraged  to  assess 
all  its  physical  and  management 
improvement  needs.  Physical  improvetpent 
needs  should  be  reviewed  against  the 
modernization  standards,  as  set  forth  in  HUD 
Handbook  7485.2,  as  revised,  and  any  cost- 
effective  eneigy  conservation  measures, 
identified  in  updated  eneig>-  audits.  The 
modernization  standards  include 
development  specific  work  to  ensure  the 
long-term  viability  of  the  developments,  such 
as  amenities  and  design  changes  to  promote 
the  integration  of  low-income  housing  into 
the  broader  community.  (See  section  I(b)(l)(i) 
of  this  Notice).  In  addition,  the  HA  is 
strongly  encouraged  to  contact  the  Field 
Office  to  discuss  its  modernization  needs  and 
obtain  information.  The  term  "Field  Office" 
includes  the  ONAP. 

(b)  Resident  Involvement/ Local  Official 
Consultation  Requirements. 

(1)  Residents/Homebuyers.  The  QAP 
regulations  at  §§  968.220  or  905.624  require 
the  HA  to  establish  a  Partnership  Process  for 
rental  developments  which  ensures  full 
resident  participation  in  the  planning, 
implementation  and  monitoring  of  the 
modernization  program,  as  follows: 

(i)  Before  submission  of  the  CIAP 
Application,  consultation  with  residents, 
resident  organization,  and  resident 
management  corporation  (herein  referred  to 
as  residents)  of  the  development(s)  being 
profKjsed  for  modernization  and  request  for 
resident  recommendations; 

(ii)  Reasonable  opportunity  for  residents, 
including  duly-elected  resident  councils,  to 
present  their  views  on  the  proposed 
modernization  and  alternatives  to  it,  and  fiill 
and  serious  consideration  of  resident 
recommendat  ions; 

(iii)  Written  response  to  residents, 
including  duly-elected  resident  councils, 
indicating  acceptance  or  rejection  of  resident 
recommendations,  consistent  with  HUD 
requirements  and  the  HA's  own 
determination  of  efficiency,  economy  and 
need,  with  a  copy  to  the  Field  Office  at  Joint 
Review; 

(iv)  After  HUD  funding  decisions, 
notification  to  residents  of  the  approval  or 
disapproval  and,  where  requested,  provision 
to  residents  of  a  copy  of  the  HlID-approved 
QAP  budget:  and 

(v)  During  implementation,  periodic 
notification  to  residents  of  work  status  and 
progress  and  maximum  feasible  employment 
of  residents  in  the  modernization  effort. 

(2)  Local  Officials.  Before  submission  of 
the  QAP  Application,  consultation  with 
appropriate  local  officials  regarding  how  the 
proposed  modernization  may  be  coordinated 
with  any  local  plans  for  neighborhood 
revitaljzation,  economic  development,  drug 
elimination  and  expenditure  of  local  funds, 
such  as  Community  Development  Block 
Grant  funds. 

(c)  Conteats  of  CIAP  Application.  Within 
the  established  time  frame,  the  HA  shall 


submit  the  CIAP  Application  to  the  Field 
Office,  with  a  copy  to  appropriate  local/tribal 
officials.  The  HA  may  obtain  the  necesstiry 
forms  from  the  Field'Office.  The  CIAP 
Application  is  comprised  of  the  following 
documents: 

(1)  Form  HUD-52822.  CIAP  Application,  in 
an  original  and  two  copies,  which  includes: 

(i)  A  general  description  of  HA 
deveIopment{s),  in  priority  order,  (including 
the  current  physical  condition,  for  each 
development  for  which  the  HA  is  requesting 
funds,  or  for  all  developments  in  the  HA's 
inventor}')  and  physical  and  management 
improvement  needs  to  meet  the  Secretarv's 
standards  in  §  968.115  or  §  905.603: 
description  of  work  items  required  to  correct 
identified  deficiencies;  and  the  estimated 
cost.  For  example: 

Development  1-1: 50  units  of  low-rent:  25 
years  old;  physical  needs  are:  new  roofs:  LBP 
testing:  storm  windows  and  doors:  and 
electrical  upgrading  at  estimated  cost  of 
$150,000. 

Development  1-2: 40  units  of  low-rent;  20 
years  old;  physical  needs  are:  physical 
accessibility  of  2  units:  kitchen  fioors; 
shower/bathtub  surrounds:  fencing:  and 
exterior  lighting  at  estimated  cost  of  S90.000. 

Development  1-3:  35  units  of  Turnkey  III: 
15  years  old;  physical  needs  are:  physical 
accessibility  of  3  units:  and  roof  insulation  at 
estimated  cost  of  $50,000. 

Development  1-4:  20  units  of  low-rent;  5 
years  old;  no  physical  needs:  no  funding 
requested. 

Note:  Refer  to  Section  rV(d)(3)  of  this 
Notice  regarding  the  consequences  of  not 
including  all  developments  in  the  CIAP 
Application;  even  where  there  are  no  known 
current  needs. 

(ii)  Where  funding  is  being  requested  for 
management  improvements,  an  identification 
of  the  deficiency,  a  description  of  the  work 
required  for  correction,  and  estimated  cost. 
Examples  of  management  improvements 
include,  but  are  not  limited  to  the  following 
areas: 

(A)  the  management,  financial,  and 
accounting  control  systems  of  the  HA: 

(B)  the  adequacy  and  qualifications  of 
personnel  employed  by  the  HA  in  the 
management  and  operation  of  its 
developments  by  category  of  employment; 
and 

(C)  the  adequacy  and  efficacy  of  resident 
programs  and  services,  resident  and 
development  security,  resident  selection  and 
eviction,  occupancy  and  vacant  unit 
turnaround,  rent  collection,  routine  and 
preventive  maintenance,  equal  opportunity, 
and  other  HA  policies  and  procedures. 

(iii)  a  certification  that  the  HA  has  met  the 
requirements  for  consultation  with  local 
officials  and  residents/homebuyers  and  that 
all  developments  included  in  the  application 
have  long-term  physical  and  social  viability, 
including  prospects  for  full  occupancy.  If  the 
HA  cannot  make  this  certification  with 
respect  to  long-term  viability,  the  HA  shall 
attach  a  narrative,  explaining  its  viability 
concerns. 

(2)  A  narrative  statement,  in  an  original 
and  two  copies,  addressing  each  of  the 
technical  review  factors  in  section  IV(c)(5) 
and,  where  applicable,  the  bonus  points  in 
section  IV(c)(6). 


(3)  Form  HUD-50071,  Certification  for 
Contracts,  Grants,  Loans  and  Cooperative 
Agreements,  in  an  original  only,  required  of 
HAs  established  under  State  law,  applying 
for  grants  exceeding  $100,000. 

(4)  SF-LLL,  Disclosure  of  Lobbying 
Activities,  in  an  original  only,  required  of 
HAs  established  under  State  law,  only  where 
any  funds,  other  than  federally  appropriated 
funds,  will  be  or  have  been  used  to  influence 
Federal  workers.  Members  of  Congress  and 
their  staff  regarding  specific  grants  or 
contracts. 

(5)  Form  HUD-2880,  Applicant/Recipient 
Update/Disclosure  Report,  in  an  original 
only,  required  of  HAs  established  under  State 
law. 

(6)  At  the  option  of  the  HA,  photographs 
or  video  cassettes  showing  the  physical 
condition  of  the  developments. 

A'.  Application  Processing  by  Field  Office. 

(a)  Completeness  Review  (Corrections  to 
Deficient  Applications).  To  be  eligible  for 
processing,  the  CIAP  Applir^ition  must  be 
physically  received  by  the  Field  Office 
within  the  time  period  specified  in  the  NOFA 
to  be  published  at  a  future  date,  and  must  be 
complete,  including  the  signed  certification. 
Immediately  after  the  application  deadline, 
the  Field  Office  shall  perform  a  completeness 
review  to  determine  whether  an  application 
is  complete,  responsive  to  the  NOFA  and 
acceptable  for  technical  processing. 

(1)  If  either  Form  HUD-52822,  CIAP 
Application,  or  the  narrative  statement  on  the 
technical  review  factors  is  missing,  the  HA's 
application  will  be  considered  substantially 
incomplete  and,  therefore,  ineligible  for 
further  processing.  The  Field  Office  shall 
immediately  notify  the  HA  in  writing. 

(2)  If  Form  HUD-50071,  Certification  for 
Contracts,  Grants,  Loans,  and  Cooperative 
Agreements,  or  SF-LLL,  Disclosure  of 
Lobbying  Activities,  are  required,  but 
missing,  or  Form  HUD-2880,  Applicant/ 
Recipient  Update/Disclosure  Form,  is 
missing,  or  there  is  a  technical  mistake,  such 
as  no  signature  on  a  submitted  form  or  the 
HA  failed  to  address  all  of  the  technical 
review  factors,  the  Field  Office  shall 
immediately  notify  the  HA  in  writing  that  the 
HA  has  14  calendar  days  from  the  date  of 
HUD's  notification  to  submit  or  correct  the 
deficiency.  This  is  not  additional  time  to 
substantially  revise  the  application. 
Deficiencies  which  may  be  corrected  at  this 
time  are  inadvertently  omitted  documents  or 
clarifications  of  previously  submitted 
material  and  other  changes  which  are  not  of 
such  a  nature  as  to  improve  the  competitive 
position  of  the  application. 

(3)  If  the  HA  fails  to  submit  or  correct  the 
items  within  the  required  time  period,  the 
HA's  application  will  be  ineligible  for  further 
processing.  The  Field  Office  shall  notify  the 
HA  in  writing  immediately  after  this  occurs. 

(b)  Eligibility  Review.  After  the  HA's  QAP 
Application  is  determined  to  be  complete 
and  accepted  for  review,  the  Field  Office 
eligibility  review  shall  determine  if  the 
application  is  eligible  for  processing  or 
processing  on  a  reduced  scope. 

(1)  Eligibility  for  Processing.  To  be  eligible 
for  processing: 

(i)  HA  Eligibility.  HA  has  fewer  than  250 
Public  and  Indian  housing  units. 


(ii)  Development  Eligibility.  The 
development  is  either  a  public  housing 
development,  including  a  conveyed  Lanham 
Act  or  Public  Works  Administration 
development,  or  a  Section  23  Leased  Housing 
Bond-Financed  project  (BFP). 

(iii)  Date  of  Full  Availability  (DOFAj/Stajor 
Reconstruction  of  Obsolete  Projects  (MROP) 
Funding.  Each  eligible  development  for 
which  work  is  proposed  has  reached  DOFA 
at  the  time  of  CIAP  Application  submission. 
In  addition,  where  funded  under  MROP  after 
FY  1988,  the  development/building  has 
reached  DOFA  or  where  funded  during  FYs 
1986-1988,  all  MROP  funds  for  the 
development/building  have  been  expended; 

(2)  Eligibility  for  Processing  on  Reduced 
Scope.  Where  the  following  conditions  exist, 
the  HA  will  be  reviewed  on  a  reduced  scope: 

(i)  Section  504  Compliance.  Where  the 
Section  504  needs  assessment  identified  a 
need  for  accessible  units,  the  HA  was 
required  to  make  structural  changes  to  meet 
that  need  by  July  11, 1992.  ("Section  504  " 
refers  to  Section  504  of  the  Rehabilitation  Act 
of  1973.)  Where  the  HA  has  not  completed 
all  required  structural  changes  or  obtained  a 
time  extension  frt)m  HUD  to  July  11, 1995, 
the  HA  is  eligible  for  processing  only  for 
Emergency  Modernization  or  physical  work 
needed  to  meet  Section  504  requirements. 
Refer  to  PIH  Notice  94-56  (HA),  dated 
August  15, 1994. 

(ii)  Lead-Based  Paint  (LBP)  Testing 
Compliance.  Where  the  HA  has  not  complied 
with  the  statutory  requirement  to  complete 
LBP  testing  on  all  pre-1978  family  units,  the 
HA  is  eligible  for  processing  only  for 
Emergency  Modernization  or  work  needed  to 
complete  LBP  testing. 

(iii)  FHEO  Compliance.  Where  the  HA  has 
not  complied  with  Fair  Housing  and  Equal 
Opportunity  (FHEO)  requirements  as 
evidenced  by  an  action,  finding  or 
determination  as  described  below,  unless  the 
HA  is  implementing  a  voluntary  compliance 
agreement  or  settlement  agreement  designed 
to  correct  the  area(s]  of  noncompliance,  the 
HA  is  eligible  for  processing  only  for 
Emergency  Modernization  or  physical  work 
needed  to  remedy  civil  rights  deficiencies. 

(A)  A  pending  proceeding  against  the  RA 
based  upon  a  Charge  of  Discrimination 
issued  under  the  Fair  Housing  Act.  A  Charge 
of  Discrimination  is  a  charge  under  Section 
810(g)(2)  of  the  Fair  Housing  Act,  issued  by 
the  Department's  General  Counsel  or  legally 
authorized  designee: 

(B)  A  pending  civil  rights  suit  against  the 
HA,  referred  by  the  Department's  General 
Counsel  and  instituted  by  the  Department  of 
Justice: 

(C)  Outstanding  HUD  findings  of  HA 
noncompliance  with  civil  rights  statutes  and 
executive  orders  under  §968. 11 0(a)  or 
§905.115,  or  implementing  regulations,  as  a 
result  of  formal  administrative  proceedings, 
unless  the  HA  is  implementing  a  HUD- 
approved  resident  selection  and  assignment 
plan  or  compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance: 

(D)  A  deferral  of  the  processing  of 
applications  from  the  HA  imposed  by  HUD 
under  Title  VI  of  the  Civil  Rights  Act  of  1964, 
the  Attorney  General's  Guidelines  (28  CFR 
50.3)  and  the  HUD  Title  VI  regulations  (24 
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CFR  1.8)  and  procedures  (HUD  Handbook 
8040.1).  or  under  Section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
implementing  rej?ulations  (24  CFR  8.57);  or 
(E)  An  adiudication  of  a  violation  under 
any  of  the  authorities  under  §  968.n0(a)  or 
§905.115  in  a  civil  action  filed  against  the 
HA  by  a  private  individual,  unless  the  HA  is 
implementing  a  HUD-appnsved  resident 
selection  and  assignment  plan  or  compliance 
agreement  designed  to  correct  the  8rea(s)  of 
noncompliance. 

(c)  Selection  Critena  and  Ranking  Factors. 
After  all  CLAP  Applications  are  reviewed  for 
eligibility,  the  Field  Office  shall  categorize 
the  eligible  HAs  and  their  developments  into 
two  processing  groups,  as  defined  in 
subparagraph  (1)  of  this  paragraph:  Group  1 
for  Emergency  Modernization:  and  Group  2 
for  Other  Modernization.  HA  developments 
may  be  included  in  both  groups  and  the  same 
development  may  be  in  each  group. 
However,  the  HA  is  only  required  to  submit 
one  CIAP  Application. 
(1)  Grouping  Modernization  Types. 
(i)  Group  1.  Emergency  Modernization. 
Developments  having  physical  conditions  of 
an  emergency  nature,  posing  an  immediate 
throat  to  the  health  or  safety  of  residents  or 
related  to  Cm  safety,  and  which  must  be 
corrected  Mrithin  one  year  of  CIAP  funding 
approval.  Funding  is  limited  to  physical 
work  items  and  may  not  be  used  for 
management  improvements.  Emergency 
Modernization  includes  all  LBP  testing  and 
abatement  of  units  housing  children  under 
six  years  old  with  elevated  blood  lead  levels 
(EBL.<;)  and  all  LBP  testing  and  abatement  of 
HA-owned  day  care  facilities  used  by 
children  under  six  years  old  with  EBLs. 
Group  1  developments  are  not  subject  to  the 
technical  review  rating  and  ranking  in 
subparagraphs  (5).  (6)  and  (7)  of  this 
paragraph  or  the  long-term  viability  and 
reasonable  cost  determination  in  section  V(e) 

(ii)  Group  2.  Other  Modernization. 
Developments  not  tiaving  physical 
conditions  of  an  emergency  nature  and 
located  in  HAs  which  have  demonstrated  a 
capability  of  carrying  out  the  proposed 
modernization  activities.  Other 
Modernization  includes:  one  or  more 
physical  work  items,  where  the  Field  Office 
determines  that  the  physical  improvements 
are  necessary  and  su£Bcient  to  extend  the 
useful  life  of  the  development;  and/or  one  or 
more  development  specific  or  HA-wide 
management  work  items  (including  planning 
costs);  and/or  LBP  testing,  professional  risk 
assessment,  interim  containment,  and 
abatement.  Therefore,  eligibility  of  work 
under  Other  Modernization  ranges  from  a 
single  work  item  to  the  complete 
rehabilitation  of  a  development  Refer  to 
section  I(b)(l)(i}  of  this  Notice  regarding 
modest  amenities  and  improved  design. 
Croup  2  developments  are  subject  to  the 
technical  review  rating  and  ranking  in 
subparagraphs  (5),  (6)  and  (7)  of  this 
paragraph  and  the  long-term  viability  and 
reasonable  cost  determination  in  section  V(e). 

(2)  Assessment  of  HA 's  Management 
Capability.  As  put  of  its  technical  review  of 
the  OAF  Application,  the  Field  Office  shall 
evaluate  the  HA's  management  capability. 
Particular  attentioa  shall  be  given  to  the 


adequacy  of  the  HA's  maintenance  in 
determining  tht  HA's  management 
capability.  This  assessment  shall  be  based  on 
the  compliance  aspects  of  on-site  monitoring, 
such  as  audits,  reviews  or  surveys  which  are 
currently  available  within  the  Field  Office. 
and  on  the  performance  review  under  the 
Public  Housing  Management  Assessment 
Program  (PHMAP)  for  PHAs  or  the 
Administrative  Capability  Assessment  for 
IHAs,  and  other  information  sources,  as 
follows: 

(i)  Public  Housing.  A  PH.\  has  management 
capability  if  it  is  (A)  not  designated  as 
Troubled  under  24  CFR  Part  901.  PHMAP,  or 
(B)  designated  as  Troubled,  but  has  a 
reasonable  prospect  of  acquiring  management 
capability  which  may  include  through  CIAP- 
funded  management  improvements.  A 
Troubled  P.MA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  making 
reasonable  progress  toward  meeting  the 
performance  targets  established  in  its 
memorandum  of  agreement  or  equivalent 
under  §  901.140  or  has  obtained  alternative 
oversight  of  its  management  functions 

(ii)  Indian  Housing.  An  IHA  has 
management  capability  if  it  is  (A)  not 
designated  as  High  Risk  under  §  905.135  or 
(B)  designated  as  High  Risk,  but  has  a 
reasonable  prospect  of  acquiring  management 
capability  which  may  include  through  CIAP- 
funded  management  improvements.  A  High 
Risk  IHA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  making 
reasonable  progress  toward  meeting  the  goals 
established  in  its  management  improvement 
plan  under  §905.135. 

(3)  Assessment  of  HA 's  Modernization 
Capability.  As  part  of  its  technical  review  of 
the  OAF  Applicadon.  the  Field  Office  shall 
evaluate  the  HA's  modernization  capability-, 
including  the  progress  of  previously 
approved  modernization  and  the  status  of 
any  outstanding  findings  from  Cl.\P 
monitoring  visits,  as  follows: 

(i)  Public  Housing.  A  PHA  has 
modernization  capability  if  it  is  (A)  not 
designated  as  Modernization  Troubled  under 
24  CFR  Part  901,  PHMAP,  or  (B)  designated 
as  Modernization  Troubled,  but  has  a 
reasonable  prospect  of  acquiring 
modernization  capability  which  may  include 
through  CIAP-funded  management 
improvements  and  administrative  support, 
such  as  hiring  staff  or  contracting  for 
assistance.  A  Modernization  Troubled  PHA  is 
eligible  for  Emergency  Modernization  only, 
unless  it  is  maldng  reasonable  progress 
toward  meeting  the  performance  targets 
established  in  its  memorandum  of  agreement 
or  equivalent  under  §  901.140  or  has  obtained 
alternative  oversight  of  Its  modernization 
functions.  Where  a  PHA  does  not  have  a 
funded  modernization  program  in  progress, 
the  Field  Office  shall  determine  whether  the 
PHA  has  a  reasonable  prospect  of  acquiring 
modernization  capability  through  hiring  staff 
or  contracting  for  assistance. 

(ii)  Indian  Housing.  An  IHA  has 
modernization  capability  If  it  is  capable  of 
effectively  carrying  out  the  proposed 
modernization  Improvements.  Where  an  IHA 
does  not  have  a  funded  modernization 
program  in  progress,  the  ONAP  shall 
determine  whether  the  IHA  has  a  reasonable 


prospect  of  acquiring  modernization 
capability  through  hiring  staffer  contracting 
for  assistance. 

(4)  Technical  Processing.  After  the  Field 
Office  has  categorized  the  eligible  HAs  and 
their  developments  into  Group  1  and  Group 
2.  the  Field  Office  shall  rate  each-Group  2  HA 
on  each  of  the  technical  review  factors  in 
subparagraph  (5)  of  this  paragraph.  With  the 
exception  of  the  technical  review  factor  of 
"extent  and  urgency  of  need",  a  Group  2  H.\ 
is  rated  on  its  overall  HA  application  and  not 
on  each  development.  For  the  technical 
review  factor  of  "extent  and  urgency  of 
need."  each  development  for  which  funding 
is  requested  in  the  CIAP  Application  by  a 
Group  2  HA  is  scored;  the  development  with 
the  highest  priority  needs  is  scored  the 
highest  number  of  points,  which  is  then  used 
for  the  overall  HA  score  on  that  fac  tor.  High 
priority  needs  are  non-emeigency  needs,  but 
related  to:  health  or  safety;  vacant, 
substandard  units;  structural  or  system 
integrity;  or  compliance  with  statutory, 
regulatory  or  court-ordered  deadlines. 

(5)  Technical  Review  Factors.  The 
technical  review  factors  for  assistance  are: 


Technical  review  factors 


Extent  and  urgency  of  need,  in- 
cluding need  to  con^y  with 
statutory,  regulatory  or  court-or- 
dered deadlines  

HA's  modernization  capability  

HA's  management  capability 

Extent  of  vacancies,  where  the 
vacancies  are  not  due  to  insuffi- 
cient demand  

Degree  of  residerit  involvement  in 
HA  operations  _ 

Degree  of  HA  activity  in  resident 
initiatives,  including  tenant  op- 
portunity. ecorK>nruc  develop- 
ment, arxl  drug  elimination  e>- 
forts  

Degree  of  resident  employment 
through  direct  hiring  or  contract- 
ing or  job  training  initiatives  

Local  government  support  for  pro- 
posed modernization 

Total  Maximum  Score  


Maximum 
points 


40 
15 
15 


10 
5 


5 
5 

100 


(6)  Bonus  points. 

(i)  For  Public  Housing  only,  the  Field 
Office  shall  provide  up  to  5  bonus  points  for 
any  PHA  that  can  demonstrate  that  it  has 
obtained  funds  bom  a  non-HUD  source  to 
impro\'e  or  support  the  modernization 
activities  or  the  general  operation  of  the  PHA. 
Non-HUD  sources  of  funding  may  include: 
local  government,  over  and  above  what  is 
required  under  the  Cooperation  Agreement 
for  municipal  services  such  as  police  and  fire 
protection  and  refuse  collection;  private  non- 
profit organizations:  or  other  public  and 
private  entities.  To  qualify  for  the  bonus 
points,  the  PHA  shall  identify  the  entity,  the 
amount  of  hmds  being  obtained,  and  the 
purpose  of  the  funding. 

(ii)  For  Public  Housing  only,  the  Field 
Office  shall  provide  up  to  2  bonus  points  for 
any  PHA  that  can  demonstrate  that  it  has 
awarded  contracts,  including  subcontracts,  to 
minority  business  enterprises  (IvfBEs)  or 


women's  business  enterprises  (WBEs)  within 
the  last  three  years.  Such  affinrative  action 
is  required  by  Executive  Orders  1 1525  and 
12432  for  MBEs  and  by  Executive  Order 
12138  for  WBEs.  To  qiiaJify  for  the  bonus 
points,  the  PHA  shall  identify  the  contractor 
or  the  subcontractor,  the  dollJar  value  of  the 
contract  or  subcontract,  and  tjie  date  of 
award. 

(7|  Rating  and  Ranking.  After  rating  all 
Group  2  HAs  on  each  of  the  technical  review 
factors  and  providing  any  bonus  points  as  Sf.\ 
forth  in  subparagraph  (6)  of  this  paragraph, 
the  Field  Office  shall  rank  each  Group  2  HA 
based  on  its  total  soore.  list  Group  2  HAs  in 
d«s(<ending  order  and  identify  other  Croup  2 
H.As  with  lower  ranking  applications,  but 
with  high  priority  needs.  The  Field  Office 
shall  consult  with  Headquarters  regarding 
any  identified  FHEO  noncompliance. 

(d)  foiat  Review.  The  purpose  of  the  Joint 
Review  is  (or  the  Field  Office  to  discuss  with 
the  HA  the  proposed  modernization  program. 
as  set  forth  in  the  CIAP  Application,  and 
determine  the  size  of  the  grant,  if  any.  to  be 
awarded. 

(I)  The  Field  Otfice  shall  select  H.\s. 
including  ail  Group  1  HAs.  for  )oint  Review 
so  that  the  total  dollar  value  of  all  proposed 
modernization  recommended  for  funding 
exceeds  the  assignment  amount  by  at  least 
15%.  This  will  pf«seTve  the  Field  Office's 
ability  to  adjust  cost  estimates  and  work 
Items  as  a  re5<.ilt  of  |oint  Review. 

(25  The  Field  Office  shall  notify  in  writing 
each  HA  whose  application  has  been  selected 
for  further  processing  as  to  whether  the  }o>nt 
Review  will  be  conducted  on-site  or  off-site 
(e.g.,  by  telephone  or  in-office  meeting).  An 
HA  will  not  be  selected  for  )oint  Review  if 
then;  is  a  duplication  of  funding  (refer  to 
section  V(g|).  The  Field  Office  shall  notify  in 
writing  each  HA  not  selected  for  Joint  Review 
«ind  the  reasons  for  non-selection. 

(3)  Where  the  HA  has  not  included  some 
of  its  developtnents  in  the  CI.AP  .\pplication. 
the  Field  Office  may  not.  as  a  result  of  Joint 
Kevifw,  consider  funding  any  non- 
t'mvr^ncy  work  at  excluded  developments 
or  subsequently  approve  use  of  leftover  funds 
at  excluded  developments.  Therefore,  to 
provide  maximum  flexibility,  the  H.\  may 
wish  to  include  all  of  its  developments  in  the 
CI.\P  Application,  even  though  there  are  no 
known  current  needs. 

(4HTie  HA  shall  prepare  for  the  Joint 
KeviKW  by  preparing  a  draft  Cl.\P  budi^et. 
and  reviewinR  the  other  items  to  be  covered 
during  the  Joint  Review,  such  as  the  need  for 
professional  services,  method  of 
at.complLshmcnt  of  physical  work  (contract 
or  force  account  laiior).  HA  compliance  with 
various  Federal  staUites  and  regulations,  etc 
If  conducted  or.-site.  the  Joint  Review  may 
include  an  inspection  of  the  proposed 
(ihy.siial  work. 

(e)  HUDAuKardi..  After  all  Joint  Reviews 
are  completed,  the  Field  Office  shall  adjust 
the  HAs,  developments,  and  work  items  to  be 
funded  and  the  amounts  to  be  awarded,  on 
tlie  basis  of  information  obtained  from  Joint 
Reviews.  FHBO  review,  and  environmental 
reviews  (refer  to  paragraph  (h|).  Such 
adiustments  are  necessar>-  %vbere  Joint 
Koview  determines  that  actual  Group  1 
t'Oiergencies  and  Croup  2  high  priority  oeeds. 


HA  priorities,  or  cost  estimates  vary  from  the 
HA's  application.  Such  adjustments  may 
preclude  the  Field  Office  from  funding  all  of 
the  higher  ranked  HA  applications  in  order 
to  accommodate  the  funding  of  high  prioritv 
needs.  However,  H-here  the  information 
obtained  from  Joint  Reviews.  FHEO  review, 
and  eavironnMintal  reviews  does  not 
substantially  alter  the  information  used  to 
establish  the  rankings  before  Joint  Review. 
the  Field  Office  shall  make  funding  decisions 
in  accordance  with  its  rankings.  After 
Congressional  notifications,  the  Field  Office 
shall  aimounce  the  H.As  selected  for  CIAP 
grants,  subject  to  their  submission  of  an 
appnn'able  CIAP  budget  and  other  required 
documents- 

(f)  HA  Submission  of  Additional 
Documents.  After  field  Office  funding 
decisions,  the  Field  Office  shall  provide 
writttsn  notification  to  the  HA  of  funding 
approval,  subject  to  HA  submission  of  the 
following  donmients  within  the  time  frame 
prescribed  by  the  Field  Office: 

(IJ  Fonn  HUD-52B25.  CLAP  Budget/ 
Progress  Report,  witich  includes  this 
impiementation  schedule(s).  in  an  original 
and  two  copies. 

(2)  fonn  HUD-50070,  Certification  for  a 
Dnig-Free  Workplace,  in  an  original  only. 

(3)  Form  HUD-52B20,  HA  Boaid 
Resolution  Appntving  CIAP  Budget,  in  an 
original  only. 

(g)  ACC  Amendment.  After  HUD  approval 
of  the  OAP  budget  HUD  and  HA  shall  enter 
into  an  ACC  amendment  in  order  for  the  HA 
to  obtain  modernization  funds.  The  ACC 
amendment  shall  require  knv- income  use  of 
the  housing  for  not  less  than  20  years  frxmi 
the  date  of  the  ACC  Amendment  (subject  to 
sale  of  homeownership  units  in  accordance 
with  the  terms  of  the  ACQ.  HUD  has  the 
authority  to  condition  an  ACC  amendment 
(e.g..  to  require  an  HA  to  hire  a 
modernization  coordinator  or  contract 
administrator  to  administer  its  modernization 
program). 

(h)  Environmental  review.  The  Field  Office 
shall  review  the  environmental  impact  of  all 
modemizatjon  activities  under  Part  50.  in 
accordance  with  the  provisions  of  Parts  905 
a.nd  968.  The  Field  Office ^nay  obtain  the 
information  required  to  conduct  the 
cnvironmentai  review  during  Joint  Review. 
The  HA  shall  provide  any  documentation  to 
the  Field  Office  that  it  needs  to  carry  out  its 
review  under  N'EP.\.  After  all  Joint  Reviews 
are  conducted,  the  Field  Office  shall 
complete  the  environmental  reviews  before 
funding  decisions  are  made  and  announced 
and  before  HAs  are  invited  to  submit  CIAP 
budgets.  Therefore,  in  requesting  CIAP 
budgets,  the  Field  Office  shall  specify  any 
HA  modification  or  elimination  of  activities 
or  expenditures  that  the  Field  Office  has 
determined,  after  review  under  the  National 
Environmental  Policy  Act  (N'EPA)  or  related 
laws,  to  have  an  unacceptable  environmental 
impact.  Upon  approval  of  the  Q.^P  budget, 
the  Field  Office  shall  send  an  approval  letter 
to  the  HA  which  includes  notification  that 
HUD  has  complied  with  its  responsibilities 
under  24  CFK  90S.120(a|  or  24  CFR 
968.110(c)  and  (d)  before  entering  into  an 
ACC  asmidment  with  the  HA. 

(i)  Dedaration  of  Trust  Where  the  F'leld 
OtTice  determines  that  a  Declaration  of  Trust 


is  not  in  place  or  is  not  cuirent.  the  HA  shall 
execute  and  file  for  record  a  Declaration  of 
Trust  as  provided  under  the  ACC  to  protect 
the  rights  and  interests  of  HUO  throughout 
tKe  21>-year  period  during  which  the  HA  is 
obliged  to  operate  its  developments  in 
accordance  with  the  ACC.  the  Act.  and  HU'D 
regulations  and  requirements.  HUD  has 
determined  that  its  interest  in  Mutual  Help 
units  is  sufficiently  protected  without  the 
further  requirement  of  a  Declaration  of  Trust, 
therefore,  a  Declaration  of  Trust  is  not 
required  for  Mutual  Help  Units. 

(i)  "Fast  Tracking"  Applications. 
Emergency  applications  do  not  have  to  be 
processed  within  the  normal  procressing  time 
allowed  for  other  applications.  Where  an 
immediate  hazard  roust  be  addressed.  HA 
applications  may  be  submitted  and  processed 
at  any  time  during  the  year  when  fi:r.ds  are 
available  The  Field  Office  shall  "fast  track" 
the  processing  of  these  emergence' 
applications  so  that  fund  reservation  may 
occur  as  soon  as  possible. 

V.  Other  Program  Iteau 

(a)  Turnkey  lU  Developments. 

(1)  General.  Eligible  physical  improvement 
costs  for  existing  Turnkey  111  developments 
are  limited  to  work  items  under  Emergency 
Modernization  or  Other  Modernization 
which  are  not  the  responsibility  of  the 
homebuyer  tsmilies  and  whicji  are  related  to 
health  and  safety,  correction  (if  development 
deficiencies,  physical  accessibility,  energy 
audits  and  cost-effective  energy  consen-ation 
measures,  or  LBP  testing,  interim 
rxintainment,  professional  risk  assessment 
and  abatement.  In  addition,  eligible  costs 
include  management  improvements  under 
the  modernization  type  of  Other 
Modernization.  Turnkey  ID  units  whic±  have 
been  paid  off.  but  not  cxmveyed.  are  eligible 
for  funding,  but  if  funded,  the  mcxiemization 
work  must  be  completed  before  conveyance 
The  cost  of  the  physical  and  management 
improvements  shall  not  increase  tiie 
purobase  price  and  amortizcilion  period  for 
the  homebuyer  families. 

(2)  Ineligible  Costs.  Nonroutiae 
maintenance  or  replacements,  dwelling 
additions,  and  items  that  are  the 
responsibility  of  the  homebuyer  families  a."* 
ineligible  costs. 

(3)  Exception  of  i-acant  or  non-homebuyer- 
occupied  Turnkey  lU  units. 

(i)  Notwithstanding  the  requirements  of 
subparagraph  (1)  of  this  paragraph,  an  H.\ 
may  carr>'  out  Other  Modernization  in  a 
Turnkey  III  development,  whenever  a 
Turnkey  III  unit  becx>mes  vacant  or  is 
(xxupied  by  a  non-homebuv'er  family.  .An  HA 
that  intends  to  use  funds  under  this 
paragraph  must  identify  in  its  CLAP 
Application,  the  estimated  number  of  units 
proposed  for  Other  Mcxiemization  and 
subsequent  sale.  In  addition,  an  HA  must 
certify  that:  the  proposed  modernization 
under  this  paragraph  would  result  in 
bringing  the  identified  units  into  full 
compliance  with  the  hameoHiyership 
objectives  under  the  Turnkey  III  Program; 
and  the  HA  has  horoebuyers  who  both  are 
eligible  for  tMoaeownership,  in  accx>rdance       ! 
with  the  regulatory  requirements,  and  have 
demonstrated  their  intent  to  be  placxd  into 
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each  of  the  Turnkey  III  units  proposed  for 
Other  Modernization. 

(ii)  Before  an  HA  may  be  approved  for 
Other  Modernization  of  a  unit  under  this 
paragraph,  it  must  first  deplete  any  Earned 
Home  Payments  Account  (EHPA)  or  Non- 
Routine  Maintenance  Reserve  (NRMR) 
pertaining  to  the  unit,  and  request  the 
maximum  operating  subsidy.  Any  increase  in 
the  value  of  a  unit  caused  by  its  Other 
Modernization  under  this  paragraph  shall  be 
reflected  solely  by  its  subsequent  appraised 
value,  and  not  by  an  automatic  increase  in  its 
purchase  price. 

(b)  Mutual  Help  Developments.  Mutual 
Help  developments  are  eligible  for  the  same 
physical  and  management  improvement  costs 
as  are  rental  developments.  Mutual  Help 
units  which  have  been  paid  off,  but  not 
convexpd.  are  eligible  for  funding,  but  if 
funded,  the  modernization  work  must  be 
completed  before  conveyance. 

(c)  Professional  Risk  Assessment  for  LBP.  A 
set-aside  may  be  made  available  for  LJ3P 
professional  risk  assessments  under  a 
separate  NOFA  and  Processing  Notice.  HAs 
with  pre-1960  family  developments  are 
strongly  encouraged  to  apply  for  these  funds 
to  conduct  LBP  professional  risk 
assessments.- 

(d)  In-Place  ^4a^agement  (Interim 
Containment  of  LBP).  Where  the  results  of 
the  LBP  professional  risk  assessment 
recommend  that  the  HA  undertake  in-place 
management  measures,  the  HA  is  strongly 
encouraged  to  apply  for  CIAP  funds  to  carry 
out  such  measures.  However,  if  the  HA  is  not 
successful  in  obtaining  CL\P  funds  for  in- 
place  management  measures,  the  HA  may 
request  a  budget  revision  of  previously 
approved,  but  unobligated  CIAP  funds  to 
accomplish  such  measures.  Where  the  HA 
had  a  CIAP  budget  revision  approved  for  this 
purpose  in  FY  1994,  the  HA  may  request  FY 
1995  CIAP  funds  to  complete  the  items 
which  were  eliminated  as  a  result  of  the 
budget  revision. 

(e)  Long-Term  Viability  and  Reasonable 
Cost. 

(1)  Long-Term  Viability.  On  Form  HUD- 
52822,  CIAP  Application,  the  HA  certifies 
whether  the  developments  proposed  for 
modernization  have  long-term  viability, 
including  prospects  for  full  occupancy.  If, 
during  Joint  Review,  the  HA  or  Field  Office 
believes  that  a  particular  development  may 
not  have  long-term  viability,  the  Field  Office 
shall  make  a  final  viability  determination.  If 
the  Field  Office  determines  that  a 
development  does  not  have  long-term 
viability,  the  Field  Office  shall  only  approve 
Emergency  Modernization  or  nonemergency 
funding  necessary  to  maintain  habitability 
until  the  demolition  or  disposition 
application  is  approved  and  residents  can  be 
relocated.  In  making  the  final  viability 
determination,  the  Field  Office  shall  consider 
whether: 

(i)  Any  special  or  unusual  conditions  have 
been  adequately  explained,  all  work  has  been 
justified  as  necessary  to  meet  the 
modernization  and  energy  conservation 
standards,  including  development  specific 
work  necessary  to  blend  the  development  in 
with  the  design  and  architecture  of  the 
neighborhood;  and 


(ii)  Reasonable  cost  estimates  have  been 
provided,  and  every  effort  has  been  made  to 
reduce  costs;  and 

(iii)  Rehabilitation  of  the  existing 
development  is  more  cost-effective  in  the 
long-tenn  than  construction  or  acquisition  of 
replacement  housing;  or 

(iv)  There  are  no  practical  alternatives  for 
replacement  housing. 

(2)  Reasonable  Cost.  During  the  Joint 
Review,  the  Field  Office  shall  determine 
reasonable  cost  for  the  proposed  work,  using 
one  of  the  following  methods:  (i)  unfunded 
hard  cost  of  90  percent  or  less  of  computed 
Total  Development  Cost  (TDC),  which  is 
easier  to  apply  when  comprehensive-type 
modernization  is  proposed:  or  (ii)  the 
reasonableness  of  the  estimated  cost  of 
individual  work  items,  using  national 
indices,  such  as  R.S.  Means  Index,  the  Dodge 
Report  or  Marshall  and  Swift,  adjusted  to 
reflect  local  conditions  and  actual 
experience,  which  is  easier  to  apply  when 
piecemeal-type  modernization  is  pro{x>sed. 
No  computation  of  the  TDC  is  required  where 
the  estimated  per  unit  unfunded  hard  cost  is 
equal  to  or  less  than  the  per  unit  TDC  for  the 
smallest  bedroom  size  at  the  development. 

(f)  Use  of  Dwelling  Units  for  Economic  Self- 
Sufficiency  Services  and/or  Drug  Elimination 
Activities.  On  August  24, 1990.  the 
Department  issued  HUD  Notice  PIH  90-39 
(PHA),  concerning  the  eligibility  for  funding 
under  the  Performance  Funding  System  of 
dwelling  units  used  to  promote  economic 
self-sufficiency  services  for  residents  and 
anti-drug  programs.  CIAP  funds  may  be  used 
to  convert  units  for  these  purp>oses.  Also  refer 
to  the  Family  Self-Sufficiency  Program 
Guidelines  (56  FR  49592,  September  30. 
1991). 

(g)  Duplication  of  Funding.  The  HA  shall 
not  receive  duplicate  funding  for  the  same 
work  item  or  activity  under  any  circumstance 
and  shall  establish  controls  to  assure  that  an 
activity,  program,  or  project  that  is  funded 
under  any  other  HUD  program,  shall  not  be 
funded  by  CIAP. 

Vl.  Application  Deadline  Date  and  Summary 
of  FY  1995  CIAP  Processing  Steps 

The  deadline  date  for  submission  of  the  FY 
1995  CIAP  Application  will  be  established  in 
the  NOFA  to  be  published  at  a  future  date. 
Dates  for  other  processing  steps  will  be 
established  by  each  Field  Office  to  reflect 
local  workload  issues. 

Summary  of  Processing  Steps 

1.  HA  submits  CIAP  Application. 

2.  Field  Office  conducts  completeness 
review  and  requests  corrections  to  deficient 
applications. 

3.  HA  submits  corrections  to  deficient 
applications  within  14  calendar  days  of 
notification  from  Field  Office. 

4.  Field  Office  conducts  eligibility  review 
and  technical  review  (rating  and  ranking)  and 
makes  Joint  Review  selections. 

5.  Field  Office  completes  Joint  Reviews, 
environmental  reviews  and  FHEO  review. 

6.  Field  Office  makes  funding  decisions 
and  forwards  Congressional  notifications  to 
Headquarters. 

7.  Congressional  notification  is  completed 
and  Field  Office  notifies  HA  of  funding 
decisions. 


8.  HA  submits  additional  documents  as 
required  in  section  rV(f)- 

9.  Field  Office  completes  fund  reservations 
and  forwards  ACC  amendment  to  HA  for 
signature  and  return. 

10.  Field  Office  executes  ACC  amendment 
and  HA  begins  implementation. 

VII.  Other  Matters 

(a)  Environmental  Impact.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  will  be  made  in  accordance 
with  HUD  regulations  at  24  CFR  Part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4332)  in  connection  with  issuance 
of  the  FY  1995  NOFA  for  this  program.  The 
Finding  of  No  Significant  Impact  will  be 
available  for  public  inspection  and  copying 
between  7:30  a.m.  and  5:30  p.m.  weekdays  at 
the  Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  S.W.,  Room  10276, 
Washington,  DC  20410. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  designated  Official  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  the  policies 
and  procedures  contained  in  this  Notice  will 
not  have  substantial  direct  effects  on  States 
or  their  pMslitical  subdivisions,  or  the 
relationship  between  the  federal  government 
and  the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the  Notice 
is  not  subject  to  review  under  the  Order. 

(c)  Impact  on  the  Family.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  The  Family,  has 
determined  that  this  Notice  will  likely  have 
a  beneficial  impact  on  family  formation, 
maintenance  and  genera!  well-being. 
Accordingly,  since  the  impact  on  the  family 
is  beneficial,  no  further  review  is  considered 
necessary. 

(d)  Accountability  in  the  Provision  of  HUD 
Assistance.  The  Department  has  promulgated 
a  final  rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified  at  24 
CFR  Part  12.  Section  102  contains  a  number 
of  provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department.  On  Januan,' 
16, 1992,  the  Department  published  at  57  KR 
1942,  additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation,  public 
access,  and  disclosure  requirements  of 
section  102.  The  documentation,  publit 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  the  NOFA  to  be  published  iis 
follows: 

(1)  Documentation  and  Public  Access.  The 
Department  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  the  NOFA 
to  be  published  are  sufficient  to  indicate  the 
basis  upon  which  assistance  was  provided  or 
denied.  This  material,  including  any  letters 
of  support,  will  be  made  available  for  publii 
inspection  for  a  five-year  period  beginniiij; 
not  less  than  30  days  after  the  award  of  the 


.issi.stance.  Material  wi!|  be  made  available  in 
accordance  with  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  Part  15.  In  addition, 
HUn  will  include  the  recipients  of  assistance 
pursuant  to  the  NOFA  in  its  quarterly 
Federal  Register  notice  uf  all  rtu:ipients  of 
HUD  assistance  awarded  on  a  competitive 
ba.-:is.  (See  24  CFR  12.14(u)  and  12.16(b),  and 
the  notice  published  in  the  Federal  Register 
on  January  16.  1992  (57  FR  1942).  for  hirther 
inforiiiaiion  on  these  require.Tients.) 

(21  HUD  Responsibilities — Disclosures.  The 
Itepartment  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure  reports 
(Form  HUD-28RO)  submitted  in  connection 
vMlh  the  NOFA  to  be  published.  Update 
reports  (also  Form  HUD-288())  will  be  made 
available  along  with  the  applicant  disclosure 
reports,  but  in  no  t  ase  for  a  period  less  than 
three  years.  All  reports,  both  applicant 
disclosures  and  updates,  will  be  made 
available  in  accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  HUD's 
implementing  regulations  at  24  CFR  Part  15 
(See  24  CFR  Part  12,  Subpart  C.  and  the 
notice  published  in  the  Federal  Register  or 
January  16.  1992  (57  FR  1942).  for  further 
iiiformatiun  on  these  disclosure 
requirements.) 

(e)  Prohibition  Against  Advance 
Information  on  Funding  Decisions. 

HL'D's  regulation  implementing  section 
103  of  the  HI  ID  Reform  Act,  codified  as  24 
CFR  Part  4,  will  apf)ly  to  the  funding 
competition  to  be  announced  under  the 
separately  published  NOFA.  The 
reciulrenienls  of  the  rule  continue  to  apply 
until  the  announcement  of  the  selection  of 
succes.sful  applicants.  Also  refer  to  a  final 
rule  amending  Part  4  published  in  the 
Federal  Register  on  Noveniber  19,  1993  (58 
FK  61016),  rt'garding  the  regulation  of  certain 
conduct  by  HUD  employees  and  by 
applicants  for  HUD  8ssistani:e  during  the 
selection  process  for  the  award  of  financial 
.issistance  by  HUL) 

IIUD  employees  involved  in  the  review  of 
applications  and  in  the  making  of  funding 
decisions  are  limited  by  Part  4  from 
(iroviding  advance  information  to  any  person 
(iither  than  an  authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who  apply 
for  iissisjance  in  this  compeiiiion  should 
confine  their  inquiries  to  the  subject  areas 
permitted  under  24  CFR  Part  4. 

Applicants  who  have  questions  should 
wintart.tho  HUD  Office  of  Ethics  at  (202) 


708-.3815  (voice),  (202)  708-1112  (TDD). 
These  are  not  toll-free  numbers.  The  Office 
of  Ethics  can  provide  information  of  a  general 
nature  to  HUD  employees,  as  well.  However, 
a  HlJD  employee  who  has  specific  program 
questions,  such  as  whether  particular  subject 
matter  can  be  discussed  with  persons  outside 
the  Department,  should  contact  his  or  her 
Field  Office  Counsel  or  Headquarters 
Counsel  for  the  program  to  which  the 
question  pertains. 

(f)  Prohibition  Against  Lobbying  of  HUD 
Personnel. 

Section  112  of  the  HUD  Reform  Act  added 
a  new  Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3531  et  seq.].  Section  13  contains  two 
provisions  dealing  with  efforts  to  influence 
HUDs decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who  pay 
others  to  influence  the  award  of  assistance  or 
the  taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second  restricts 
the  payment  of  fees  to  those  who  are  paid  to 
mfluence  the  award  of  HUD  assistance,  if  the 
fees  are  tied  to  the  number  of  housing  units 
received  or  are  based  on  the  amount  of 
assistance  received,  or  if  they  are  contingent 
upon  the  receipt  of  assistance. 

HUD  regulations  implementing  Section  13 
are  at  24  CFR  Part  86.  If  readers  are  involved 
in  any  efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  the 
regulation,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

A  final  rule  published  in  the  Federal 
Register  on  September  7,  1993.  amended  the 
definition  of  "person"  to  exclude  from 
coverage  a  Slate  or  local  government,  or  the 
officer  or  employee  of  a  State  or  local 
government  or  housing  finance  agency 
thereof  who  is  engaged  in  the  official 
business  of  the  State  or  local  government. 

Any  questions  regarding  the  rule  should  be 
direc  ted  to  the  Office  of  Ethics,  Room  2158, 
Department  of  Housing  and  Urban 
Development,  451,  Seventh  Street.  S.W.. 
Washington.  DC  20410-3000.  Telephone 
(202)  708-3815  (voice):  (202)  708-1112 
(TDD).  These  are  not  toll-free  numbers. 
Fonns  necessary  for  compliance  with  the  rule 
may  l)e  obtained  from  the  local  HUD  Office 

(g)  Prohibition  Against  Lobbying  Activities. 

The  use  of  funds  awarded  under  the  NOFA 
to  be  published  is  subject  to  the  disclosure 
rt^quirements  and  prohibitions  of  Section  3I'» 
of  the  Department  of  Interior  and  Rehitpd 


Agencies  Appropriations  Act  for  Fiscal  Year 
1990  (31  U.S.C.  1352)  and  the  HUD 
implementing  regulations  at  24  CFR  Part  87 
These  authorities  prohibit  recipients  of 
federal  contracts,  grants  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with  a 
specific  contract,  grant  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative  agreements  or 
loans  unless  the  recipient  has  made  an 
acceptable  certification  regarding  lobbying. 
Under  24  CFR  Part  87.  applicants,  recipients 
and  subrecipients  of  assistance  exceeding 
5100,000  must  certify  that  no  federal  funds 
have  been  or  will  be  spent  on  lobbying 
activities  in  connection  with  the  assistance. 

IHAs  established  by  an  Indian  tribe  as  a 
result  of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from  the 
statute's  coverage. 

If  the  amount  applied  for  is  greater  than 
$100,000.  the  certification  is  required  at  the 
time  application  for  funds  is  made  that 
federally  appropriated  funds  are  not  being  or 
have  not  been  used  in  violation  of  the  B>Td 
Amendment.  If  the  amount  applied  for  is 
greater  than  $100,000  and  the  HA  has  made 
or  has  agreed  to  make  any  pa>Tnent  using 
nonappropriated  funds  for  lobbving  activit)-, 
as  described  in  24  CFR  Part  87  (B>Td 
Amendment),  the  submission  also  must 
include  the  SF-LLL,  Disclosure  of  Lobbying 
Activities.  The  HA  determines  if  the 
submis.sion  of  the  SF-LLL  is  applicable. 

(h)  Papen\ork  Reduction  Act  Statement 
The  information  collection  requirements 
contained  in  this  NOFA  have  been  approved 
by  the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1989  (44  U.S.C 
3501-3520)  and  have  been  assigned  OMB 
control  number  2577-0044. 

VIII.  Catalog  of  Federal  Domestic  A.isistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.852. 

Dated:  January  9,  1995. 

Joseph  Shuldiner, 

Assistant  Secmtnry  for  Public  and  Indian 
Housing 

(FR  Doc.  95-6562  Filed  3-16-95;  8:45  araj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-HS- 
93600.952] 

Early  Head  Start  Progrum  Grant 
Availability 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Announcement  of  financial 
assistance  to  be  competitively  awarded 
to  current  Head  Start  programs — 
including  Head  Start  Parent  and  Child 
Centers  and  Comprehensive  Child 
Development  programs — and  other 
public  and  non-profit  private  entities  to 
provide  child  and  family  development 
services  for  low-income  families  with 
children  under  age  three  and  pregnant 
women. 

summary:  Section  645  A  of  the  Head 
Start  Act.  as  amended,  42  U.S.C.  9801 
et  seq.,  requires  that,  beginning  in  Fiscal 
Year  1995,  the  Secretary  of  Health  and 
Human  Services  will  award  grants 
competitively  to  agencies  and 
organizations  to  implement  programs 
which  we  call  "Early  Head  Start."  These 
programs  will  provide  early, 
continuous,  intensive,  and 
comprehensive  child  development  and 
family  support  services  on  a  year-round 
basis  to  low-income  families  with 
children  under  age  three  and  pregnant 
women.  The  purpose  of  the  program  is 
to  enhance  children's  physical,  social, 
emotional,  and  intellectual 
development;  to  assist  parents  in 
fulfilling  their  parental  roles;  and  to 
help  parents  move  toward  self- 
sufficiency.  Thus,  the  goals  for  Early 
Head  Start  are  to: 

•  Promote  the  physical,  cognitive, 
social  and  emotional  growrth  of  infants 
and  toddlers  and  prepare  them  for 
future  growth  and  development; 

•  Support  parents — mothers,  fathers, 
and  guardians — in  their  role  as  primary 
caregivers  and  educators  of  their 
children,  and  in  meeting  family  goals 
and  achieving  self-sufficiency  across  a 
wide  variety  of  domains; 

•  Strengthen  community  supports  for 
families  with  young  children;  and 

•  Develop  highly-trained,  caring  and 
adequately  compensated  program  staff, 
because  the  quality  of  staff  and  their 
relationships  with  children  and  parents 
are  critical  to  achieving  all  the  other 
goals. 

DATES:  The  closing  date  for  submission 
of  applications  is  May  31, 1995. 


ADDRESSES:  Applications  may  be  mailed 
to;  Early  Head  Start  Program,  Ellsworth 
Associates,  Inc.,  3030  Clarendon  Blvd., 
Suite  240.  Arlington.  Virginia  22201. 

Hand  delivered  applications  are 
accepted  at  the  above  address  during  the 
normal  working  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  on  or 
before  the  closing  date. 
FOR  FURTHER  INFORMATION:  For  questions 
related  to  the  Program  Announcement, 
please  contact  the  ACYF  Operations 
Center,  Technical  Assistance  Team  at  1- 
800-351-2293.  Staff  at  this  center  will 
answer  questions  regarding  the 
application  requirements  or  refer  you  to 
the  appropriate  contact  person  in  ACYF 
for  programmatic  questions. 

For  a  copy  of  the  application  kit,  or 
for  another  copy  of  the  program 
announcement  please  call  or  fax  your 
request  to  the  ACYF  Operations  Center 
at  1-800-351-2293  (phone)  or  1-800- 
351^490  (fax). 

SUPPt.EMENTARY  INFORMATION: 

Part  I,  General  Information 

A.  Table  of  Contents 

This  program  announcement  is 
divided  into  five  sections: 

•  Part  I  is  an  introductory  section 
which  contains  the  history  and 
background  for  the  Early  Head  Start 
program  and  the  principles  and  program 
description  that  wall  guide  the 
development,  implementation  and 
operation  of  the  programs. 

•  Part  n  contains  key  program 
information  such  as  a  description  of 
eligible  applicants,  project  periods, 
applicable  Head  Start  regulations,  and 
Early  Head  Start  as  a  learning 
community. 

•  Part  III  presents  requirements  for 
information  that  must  be  included  in 
each  application. 

•  Part  IV  presents  the  criteria  upon 
which  applications  will  be  reviewed 
and  evaluated. 

•  Part  V  contains  instructions  for 
preparing  the  Fiscal  Year  1995 
application.  This  section  notes  that  the 
Commissioner  of  the  Administration  on 
Children,  Youth,  and  Families, 
depending  on  the  availability  of  funds 
and  an  adequate  number  of  acceptable 
applications,  may  choose  to  fund  the 
Fiscal  Year  1996  cohort  of  programs  out 
of  the  pool  of  applications  submitted  as 
a  response  to  this  program 
announcement. 

Appendix  A  includes  the  relevant 
forms  necessary  for  completing  the 
application. 

Appendix  B  lists  the  Single  Points  of 
Contact  for  each  State  and  Territory. 

Appendix  C  is  The  Statement  of  the 
Advisory  Committee  on  Services  for 


Families  with  Infants  and  Toddlers 
which  guided  the  development  of  this 
program  armouncement  and  will  be 
referred  to  throughout. 

An  application  kit  containing 
applicable  Head  Start  Regulations,  State 
Contact  lists  (e.g.  Part  H  Lead  Agency 
Coordinators)  and  other  useful 
information  must  be  obtained  by 
applicants.  (See  address  listed  earlier  in 
this  announcement.) 

B.  Program  Purpose 

With  the  reauthorization  of  the  Head 
Start  Act  in  1994.  Congress  established 
a  new  program  for  low  income  families 
with  infants  and  toddlers  and  pregnant 
women  which  we  are  calling  Early  Head 
Start.  Beginning  in  Fiscal  Year  1995,  the 
Secretary  of  Health  and  Human  Services 
will  award  grants  to  competing  agencies 
and  organizations  to  implement  "Early 
Head  Start"  to  provide  early, 
continuous,  intensive,  and 
comprehensive  child  development  and 
family  support  services. 

In  creating  this  program,  the  Congress 
acted  upon  evidence  from  research  and 
practice  which  illustrates  that  high 
quality  programs  enhance  children's 
physical,  social,  emotional,  and 
cognitive  development;  enable  parents 
to  be  better  caregivers  and  teachers  to 
their  children;  and  help  parents  meet 
their  owm  goals,  including  economic 
independence.  Such  programs  answer 
an  undeniable  need.  As  pointed  out  in 
The  Report  of  the  Carnegie  Task  Force 
on  Meeting  The  Needs  of  Young 
Children,  many  of  the  12  milHon 
children  under  three  and  their  families 
in  the  United  States  today  face  a  "quiet 
crisis."  The  numerous  indicators  of  this 
crisis  include:  One  in  four  infants  and 
toddlers  live  in  families  with  incomes 
below  the  poverty  line;  nine  out  of  every 
thousand  infants  die  before  the  age  of 
one;  and,  more  than  five  million 
children  under  three  receive  child  care 
from  other  adults  while  their  parents 
work,  much  of  that  care  is  of  poor 
quality. 

The  Early  Head  Start  program  will 
provide  resources  to  community 
programs  to  address  such  needs  and  to 
achieve  the  purposes  set  forth  by 
Congress.  The  local  programs  funded 
through  Early  Head  Start  will  also 
operate  as  a  national  laboratory  to 
demonstrate  the  impact  that  can  be 
gained  when  early,  continuous, 
intensive  and  comprehensive  services 
are  provided  early  on  to  pregnant 
women  and  very  young  children  and 
their  families. 

Programs  participating  in  this 
demonstration  effort  will: 

•  Provide  early,  individualized  child 
development  and  parent  education 


services  to  low-income  infants  and 
toddlers  and  their  families  according  to 
a  plan  developed  jointly  by  the  parents 
and  staff; 

•  Provide  these  services  through  an 
appropriate  mix  of  home  visits, 
experiences  at  tae  Early  Head  Start 
center,  and  experiences  in  other  settings 
such  as  family-  or  center-based  child 
care; 

•  Provide  early  opportunities  for 
infaiits  and  toddlers  with  and  without 
disabilities  to  grow  and  develop 
together  in  wfirm,  nurturing  and 
inclusive  settings; 

•  Ensure  that  the  Early  Head  Start 
center  is  a  welcoming  setting  for 
families  in  the  community; 

•  Respond  to  the  needs  of  families, 
including  the  need  for  full-time  child 
care  for  working  families; 

•  Connect  with  other  service 
providers  at  the  local  level  to  ensure 
that  a  comprehensive  array  of  health, 
nutrition,  and  other  services  is  provided 
to  the  program's  pregnant  women.  ver>' 
young  children,  and  their  families; 

•  Recruit,  train,  and  supervise  high 
quality  staff  to  ensure  the  kind  of  warm 
and  continuous  relationships  between 
caregivers  and  children  that  are  crucial 
to  learning  and  development  for  infants 
and  toddlers; 

•  Ensure  parent  involvement  in 
policy  and  decision  making,  similar  to 
parent  involvement  in  preschool  Head 
Start  programs; 

•  Coordinate  with  local  Head  Start 
programs  in  order  to  ensure  continuity 
of  services  for  these  children  and 
families; 

•  Ensure  quality  by  focusing  on  all 
four  cornerstones  of  successful  early 
childhood  programs:  Child 
development,  family  development, 
community  building,  and  staff 
development;  and 

•  Participate  actively  in  a  research 
and  evaluation  effort  to  learn  from  the 
Early  Head  Start  experience. 

C.  History-  and  Background 

1.  Legislation 

In  May  1994  the  President  signed  into 
law  the  bipartisan  Head  Start 
Reauthorization  Act  of  1994.  This 
reauthorization  established  within  the 
Head  Start  Bureau  a  new  program  for 
low-income  pregnant  women  and 
families  with  infants  and  toddlers.  The 
reauthorization  sets  aside  funds  from 
the  overall  Head  Start  budget  for  the 
next  four  years  at  a  rate  of  three  percent 
in  FY  1995;  four  percent  in  FY  1996  and 
UI97:  and  five  percent  in  FY  1998. 
Consolidated  into  the  new  initiative 
were  the  Parent  and  Child  Centers 
Program  and  the  Comprehensive  Child 
Development  Program. 


This  section  of  the  legislation  had  a 
number  of  sources,  including  the 
recommendations  of  The  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion,  as  well  as  recent  lessons 
from  research  and  practice. 

2.  The  Advisory  Committee  on  Head 
Start  Quality  and  Expansion 

In  June  1993,  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  formed  an  Advisory  Committee 
to  look  at  Head  Start  quality  and 
expansion.  The  recommendations  of 
that  committee  centered  around: 

•  Striving  for  excellence  in  staffing, 
management,  oversight,  facilities,  and 
research; 

•  Expanding  to  better  meet  the  needs 
of  children  and  families;  and 

•  Forging  new  partnerships  with 
communities,  schools,  the  private 
sector,  and  other  national  initiatives. 

Included  in  the  report  was  a 
recommendation  that  the  Department 
develop  a  new  initiative  for  expanded 
Head  Start  supports  to  families  with 
infants  and  toddlers,  as  well  as  convene 
a  high-level  committee  charged  with 
developing  guidelines  for  this  new 
effort.  "This  recommendation  was  fueled 
by  relevant  research  findings  and 
recognition  in  the  field  that  a  good  deal 
more  could  be  accomplished  with 
earlier  more  sustained  support  for  very 
young  children  and  their  families. 

3.  Relevant  Research 

Findings  from  more  than  three 
decades  of  research  in  child  and  family 
development  illustrate  that  the  time 
from  conception  to  age  three  is  critical 
for  human  development.  The  basic 
cognitive,  social,  and  emotional 
foundation  is  established  in  these  early 
years.  The  research  also  indicates  that 
for  infants  and  toddlers  to  develop 
optimally,  they  must  have  healthy 
beginnings  and  the  continuity  of 
responsive  and  caring  relationships. 
Together,  these  supports  help  promote 
optimal  cognitive,  social,  emotional, 
physical,  and  language  development. 
When  these  supports  are  missing,  the 
immediate  and  future  development  of 
the  child  may  be  compromised. 
Fortunately,  recent  research  identifies 
characteristics  of  effective  programs  that 
enhance  both  child  and  family 
development.  This  growing  body  of 
knowledge  provides  a  foundation  upon 
which  the  Early  Head  Start  program  is 
based. 

A  more  detailed  discussion  about  the 
research  in  maternal  and  infant  health, 
child-caregiver  relationships,  and 
characteristics  of  successful  programs 
can  be  found  in  the  Statement  of  the 
Advisory  Committee  on  Services  for 


Families  with  Infants  and  Toddlers 
which  is  included  as  Appendix  C. 

4.  Precursor  Program  Experiences 

In  enacting  Early  Head  Start,  Congress 
was  building  on  lessons  learned  through 
Federal,  State,  local  and  community 
programs  that  serve  some  of  our 
country's  very  young  children  and  their 
families. 

Most  notable  among  the  early  Federal 
efforts  include  the  following: 

•  Maternal  and  Child  Health  Services 
Block  Grant  has  its  roots  in  Title  V  of 
the  Social  Security  Act  which  was 
enacted  in  19.15.  It  is  administered  by 
the  Maternal  and  Child  Health  Bureau 
(MCHB)  of  the  Public  Health  Service 
which  provides  leadership  for  building 
the  infrastructure  for  health  care 
services  delivery  to  all  mothers  and 
children  in  the  U.S.,  with  particular 
responsibility  for  serving  those  low- 
income  or  isolated  populations  who 
would  otherwise  have  limited  access  to 
care. 

•  The  Parent  and  Child  Centers 
Program  (PCC)  was  established  in  1967 
to  provide  an  array  of  services  for 
pregnant  women,  infants/toddlers, 
parents,  and  families  as  a  whole.  There 
are  currently  106  PCC's  across  all  50 
States,  the  District  of  Columbia  and 
Puerto  Rico.  Services  include  health, 
education,  personal  and  interpersonal 
development,  and  family  assistance. 

•  The  Migrant  Head  Start  program 
was  established  in  1969  in  order  to  meet 
the  needs  of  mobile  farmworker 
children  and  their  families.  The 
program  provides  age  appropriate 
infant,  toddler  and  preschool 
programming,  full-day  services  (8  to  12 
hours  per  day),  and  full  week  services 
(five  to  six  days  per  week).  These 
services  are  offered  in  center-based  anch 
family  child  care  settings  during 
agricultural  seasons.  There  are  currently 
76  Migrant  Head  Start  programs 
operating  in  35  states.  Infant  and 
toddlers  comprise  over  40  percent  of  the 
children  served  annually. 

•  Child  and  Family  Resource  Program 
(CFRP)  operated  as  a  demonstration 
from  1973  to  1983.  Ten  CFRP  programs 
linked  community  resources  in  efforts  to 
enhance  families  abilities  to  provide 
safe,  stable,  nurturing  environments  for 
their  children. 

•  Part  H  of  what  is  now  known  as  the 
Individuals  with  Disabilities  Education 
Act  was  initiated  in  1986  as  an  early 
intervention  program  for  children  birth 
to  three  who  have  or  are  at  risk  for 
deve>!ripmental  disability.  Part  H 
supports  comprehensive,  statewide 
programs  which  identifv'  and  coordinate 
needed  services  within  the  context  of  a 
family-centered  services  deliver\'  model. 
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•  The  Comprehensive  Child 
Development  Program  (CCDP)  was 
enacted  in  1988  to  provide  and 
coordinate  a  wide  range  of  services  to 
children  and  families  involving  child 
development,  health  care,  education, 
economic  self-sufficiency,  mental 
health,  substance  abuse  treatment  and 
prevention  and  other  services  to 
strengthen  the  home  and  family. 

•  Even  Start  Literacy  Program, 
administered  by  the  Department  of 
Education,  integrates  early  childhood 
education  and  adult  education  for 
parents  into  a  unified  program. 

•  Healthy  Start  Initiative  started  in 
1991  as  a  demonstration  program  to 
combat  infant  mortality  through 
community  coalitions. 

In  addition  to  these  Federal  efforts, 
several  States  and  foundations  are 
focusing  on  the  special  needs  of  very 
young  children  and  their  families. 
Among  the  States  active  in  this  area  are 
Colorado.  Kentucky,  Maryland. 
Minnesota.  Missouri  and  Vermont. 
Carnegie  and  Ford  are  among  the 
foundations  addressing  the  needs  of 
pregnant  women  and  families  with 
infants  and  toddlers. 

D.  Consultation 

In  the  statute  establishing  the  new 
program  which  we  call  Early  Head  Start. 
Congress  called  on  the  Secretary  to 
develop  program  guidelines  in 
consultation  with  experts  in  early 
childhood  development,  experts  in 
health,  and  experts  in  family  services; 
and  taking  into  consideration  the 
knowledge  and  experience  gained  from 
other  early  childhood  programs 
including  the  Comprehensive  Child 
Development  Programs,  Head  Start 
Parent  Child  Centers  and  Migrant  Head 
Staft  programs  that  serve  large  numbers 
of  infants  and  toddlers.  As  a  result,  the 
Secretary-  formed  the  Advisory 
Committee  on  Services  for  Families 
with  Infants  and  Toddlers.  The 
Committee  was  charged  with  advising 
the  Department  on  the  development  of 
program  approaches  for  the  initiative.  In 
September  1994,  the  Advisory 
Committee  unanimously  agreed  to  a 
statement  that  sets  forth  the  vision, 
goals,  principles,  and  program 
cornerstones  for  Early  Head  Start  (the 
Statement,  which  includes  the  Advisorv' 
Committee  membership  Ust.  is  included 
as  Appendix  C). 

In  addition,  Federal  staff  conducted 
approximately  30  focus  groups  during 
the  summer  of  1994  to  hear  from 
parents,  practitioners,  researchers, 
advocates,  and  representatives  of 
professional  organizations.  Further, 
Federal  staff  met  with  or  received 
materials  and  recommendations  from  a 


number  of  other  parents,  practitioners, 
and  researchers.  The  suggestions, 
guidance,  and  information  received 
through  this  consultation  process 
helped  shape  the  development  of  this 
program  announcement. 

E.  Principles  Recommended  by  the  Field 

The  Advisory  Committee  on  Services 
for  Families  with  Infants  and  Toddlers 
identified  nine  principles  that  are 
characteristic  of  successful  programs  for 
families  with  very  young  children. 
These  principles  are  consistent  with  the 
themes  that  emerged  from  the  broader 
consultation  conducted  by  the 
Department.  Therefore,  applicants  are 
expected  to  design  their  programs 
around  these  principles: 

1.  High  Quality:  Programs  will  ensure 
high  quality  in  both  the  services 
provided  to  children  and  families 
directly,  and  the  services  provided 
Ihrou^  referral.  Programs  will 
recognize  that  the  conception-to-three 
age  period  is  unique  both  in  the  rate  of 
development  and  in  the  way  young 
children's  physical  and  mental  growth 
reflects  and  absorbs  experiences  with 
caregivers  and  the  surroundings. 
Because  of  this,  the  experiences  and 
environments  need  to  be  of  highest 
quality  to  piomote  child  development. 

2.  Prevention  and  Promotion: 
Recognizing  that  windows  of 
opportunity  open  and  close  quickly  for 
very  young  children  and  their  families, 
programs  will  seek  out  opportunities  to 
promote  the  physical,  social,  emotional, 
cognitive  and  language  development  of 
young  children  and  famiUes  before 
conception,  prenatally.  upon  birth,  and 
during  the  early  years.  Program  staff 
will  seek  to  prevent  and  detect  problems 
at  their  earliest  stages,  rallying  the 
services  needed  to  help  the  child  and 
family  anticipate  and  overcome 
problems  before  they  interfere  with 
healthy  development. 

3.  Positive  Relationships  and 
Continuity:  Programs  will  support  and 
enhance  strong,  caring,  continuous 
relationships  among  the  child,  parents, 
family,  and  caregiving  staff.  Programs 
will  support  the  mother-child,  father- 
child  bond  by  recognizing  each  parent 
as  his  or  her  child's  first  and  primary 
source  of  love,  nurturance  and 
guidance.  Programs  will  ensure  that 
relationships  between  caregiving  staff 
and  young  children  support  infant  and 
toddler  attachment  to  a  limited  number 
of  skilled  and  caring  individuals,  thus 
maintaining  relationships  with 
caregivers  over  time  and  avoiding  the 
trauma  of  loss  experienced  with 
frequent  turnover  of  key  people  in  the 
child's  life-. 


4.  Parent  Involvement:  Programs  will 
ensure  the  highest  level  of  partnership 
with  parents,  both  mothers  and  fathers. 
Programs  will  support  parents  as 
primary  nurturers,  educators,  and 
advocates  for  their  children;  assure  that 
each  parent  has  an  opportunity  for  an 
experience  that  supports  his  or  her  own 
growth  and  goals,  including  that  of 
parenting;  encourage  independence  and 
self-sufficiency  for  parents;  and  provide 
a  policy-making  and  decision-making 
role  for  parents. 

5.  Inclusion:  Programs  will  develop 
services  and  create  an  environment 
which  builds  upon  and  responds  to  the 
unique  strengths  and  needs  of  each 
child  and  family.  Further,  programs  will 
support  participation  in  community  life 
by  young  children  with  disabilities  and 
their  families;  families  of  very  young 
children  with  significant  disabilities 
will  be  fully  included  in  all  program 
services. 

6.  Culture:  Programs  will  demonstrate 
an  understanding  of.  respect  for,  and 
responsiveness  to  the  home  culture  of 
children  and  famiUes  as  culture  is  the 
context  for  healthy  identity 
development  in  the  first  years  of  life. 

7.  Comprehensiveness,  Flexibility. 
Responsiveness,  and  Intensity:  Programs 
will  respond  in  flexible  ways  to  the 
unique  strengths,  abilities,  and  needs  of 
the  children,  famihes  and  communities 
they  serve.  Developmental  opportunities 
provided  to  each  infant  and  toddler  will 
address  the  whole  child  and  be 
continually  adapted  to  keep  pace  with 
his  or  her  developmental  growrth. 
Programs  also  need  to  be  responsive  to 
the  distinct  needs  and  experiences  of 
parents  whose  children  are  disabled  and 
those  parents  who  have  disabilities. 

8.  Transition:  Programs  will  be 
responsible  for  ensuring  the  smooth 
transition  of  children  and  their  families 
into  Head  Start  or  other  preschool 
programs  which  are  of  high  quality  and 
provide  consistent  and  responsive 
caregiving. 

9.  Collaboration:  Recognizing  that  no 
one  program  will  be  able  to  meet  all  of 
a  child's  and  family's  needs,  programs 
will  build  strong  connections  to  other 
service  providers  and  to  community 
sources  of  support  for  families.  These 
efforts  will  foster  a  caring, 
comprehensive  and  integrated 
community-wide  response  to  families 
with  young  children,  maximize  scarce 
financial  resources,  and  avoid 
duplication  of  agency  effort. 

These  principles  (explained  in  more 
detail)  are  included  in  the  Statement  of 
the  Advisory-  Committee  on  Services  for 
Families  with  Infants  and  Toddlers 
which  is  attached  as  Appendix  C. 


F.  Program  Description 

In  addition  to  the  principles  outUned 
above,  a  description  of  the  Early  Head 
Start  program  also  emerged  during 
consultation  with  the  field.  The 
Advisory  Committee  members  set  forth 
the  formal  framework  for  the  program 
which  includes  four  cornerstones:  child 
development;  family  development; 
community  building;  and  staff 
development. 

1.  Child  Development 

To  develop  fully,  children  need 
individualized  support  that  honors  the 
unique  characteristics  and  pace  of  their 
physical,  social,  emotional,  cognitive 
and  language  development.  Critical  to 
this  development  are  the  promotion  of 
child  health;  positive  relationships 
between  the  child  and  parents  and  other 
significant  caregivers;  opportunities  for 
children's  active  engagement  in 
appropriately  stimulating  environments; 
and  enhancement  of  each  parent's 
knowledge  about  the  development  of 
their  child  within  healthy,  safe, 
environments.  The  services  that 
programs  must  provide  to  support  the 
child  development  cornerstone  include: 

•  High  quality  early  education 
services  provided  both  in  and  out  of  the 
home  in  a  range  of  deveiopmentally 
appropriate  settings  for  infants  and 
toddlers; 

•  Home  visits  (especially  for  families 
with  newborns  and  other  infants,  as 
needed); 

•  Parent  education,  including  parent- 
child  activities; 

•  Comprehensive  health  and  mental 
health  services  for  children;  and 

•  Part-  and  full-day  child  care 
ser\'ices.  as  needed  by  children  and 
families  (the  ACF  does  not  expect  Early 
Head  Start  grantees  to  pay  for  off-site 
child  care  but  instead  envisions  the  role 
of  the  grantee  being  a  broker  to  help  the 
family  identify  and  access  child  care 
services  from  appropriate  providers  in 
the  community  as  needed);  the  ^rly 
Head  Start  program  must  assume 
responsibility  for  ensuring  that  the  child 
care  settings  meet  standards  for  high 
quality,  deveiopmentally  appropriate 
care. 

In  addition,  Early  Head  Start 
programs  would  be  responsible  for 
helping  the  family  identify  and  access 
the  services  of  a  consistent  health 
professional  who  can  provide  ongoing 
care  for  the  family,  child  and  pregnant 
woman.  Further.  Early  Head  Start 
programs  would  be  responsible  for 
coordinating  with  programs  providing 
scr\'ices  in  accordiuice  with  Part  H  of 
the  Individuals  with  Disabilities 
Education  Act  so  that  children  and 


families  ser\'ed  by  these  two  programs 
can  experience  a  seamless  system  of 
services. 

2.  Family  Development 

Healthy  child  development  depends 
on  the  ability  of  parents  and  families  to 
support  and  nurture  children,  while  at 
the  same  time  meeting  other  critical 
social  and  economic  needs.  Therefore, 
programs  must  work  to  help  parents  set 
and  achieve  goals  for  themselves  and 
their  children  through  individualized 
family  development  plans,  which  are 
collaboratively  designed  and  updated  by 
families  and  staff,  and  are  responsive  to 
the  goals  and  ideals  of  the  families. 
When  fami'tf";  are  served  by  additional 
programs  which  also  require  an 
individualized  family  development/ 
senice  plan,  such  as  Part  H  of  the 
Individuals  with  Disabilities  Education 
Act  and  family  employ-ability  plans, 
then  a  single  coordinated  plan  should 
be  developed  so  families  experience  a 
seamless  system  of  services. 

The  types  of  services  that  programs 
must  provide  directly  or  through  referral 
include: 

•  Ongoing  support  to  parents, 
through  case  management,  peer  support 
groups,  or  other  approaches; 

•  Child  development  information; 

•  f  lealth  services,  including  services 
for  women  prior  to.  during,  and  after 
pregnancy; 

•  Mental  health  services; 

•  Services  to  Improve  health  behavior 
such  as  smoking  cessation  and 
substance  abuse  treatment; 

•  Services  to  adults  to  support 
progress  towards  economic 
independence,  such  as  adult  education 
and  basic  literacy  skills,  job  training, 
assistance  in  obtaining  income  support, 
food,  and  decent,  safe  housing,  and 
emergency  cash  or  in-kind  assistance, 
and 

•  Transportation  to  program  services 
Programs  also  must  provide  directly 

opportunities  for  parent  involvement  in 
the  program  so  that  parents  can  be 
involved  as  decision-makers, 
volunteers,  and/or  employees. 
Additional  services  not  listed  above,  but 
identified  by  families  through 
community  assessments  and  mappings, 
may  be  provided  either  directly  or 
through  referral  at  local  option. 

3.  Community  Building 

Children  develop  within  the  context 
of  the  family  and  the  family  develops 
within  the  context  of  the  community. 
Therefore,  to  support  children's 
development.  Early  Head  Start  must 
establi.sh  collaborative  relationships 
with  other  community  providers  and 
stmigth-building  organizations  to  create 


an  environment  that  shares 
responsibility  for  the  healthy 
development  of  its  children  and  their 
families. 

The  goal  of  these  community 
relationships  will  be  three-fold: 
Increasing  access  to  high  qualitv 
services  for  program  families;  assuring 
that  the  program's  approach  to  serving 
families  with  infants  and  toddlers  fits 
into  the  existing  constellation  of 
ser\'ices  in  the  community  so  that  there 
is  a  coherent,  integrated  approach  to 
supporting  families  with  very  voung 
children;  and  encouraging  systemic 
improvements  in  service  delivery  htr  all 
the  families  in  a  community. 

All  programs  will  be  required  to 
conduct  an  in-depth  assessment  (/f 
existing  community  resources  find 
needs  and  engage  in  an  ongoing 
collaborative  planning  process  with  a 
range  of  stakeholders,  including  parents 
and  residents  of  the  community.  If  the 
commimity  recently  conducted  such  an 
assessment,  the  program  would  be  able 
to  use  the  results  from  that  study  and 
then  proceed  with  the  collaborative 
planning  process. 

4  Staff  Development 

Programs  are  only  as  good  as  the 
individuals  who  staff  them.  Thus  staff 
development  will  be  a  key  element  of 
Early  Head  Start  programs. 

To  ensure  the  recruitment  and 
development  of  high  quality  staff,  all 
programs  will  be  required  to: 

•  Select  staff  who,  together,  cover  the 
spectrum  of^skills,  knowledge  and 
professional  competencies  necessary  to 
provide  high  quality,  comprehensive, 
inclusive,  culturally  appropriate,  and 
family-centered  ser\  ices  to  young 
children  and  their  families; 

•  Select  staff  who  are  capable  of 
entering  into  one-to-one  caregiving 
relationships  with  infants  and  toddlers, 
and  caring,  respectful  and  empowering 
relationships  with  families  and  other 
coworkers; 

•  Select  program  directors  who 
possess  the  above  characteristics  and  are 
highly  skilled  administrators  who 
exemplify  leadership  qualities  such  a» 
integrity,  warmth,  intuition  and  holistic 
thinking; 

•  Provide  ongoing  staff  training, 
supervision  and  mentoring  for  both  line 
staff  and  supervisors  that  reflects  an 
interdisciplinary  approach  and  aii 
emphasis  on  relationship  building  and 
employs  techniques  and  opportunities 
for  practice,  feedback  and  reflection; 

•  Provide  training  so  staff  arc  "cross- 
trained"  in  the  areas  of  child 
development,  family  development  and 
community  building,  in  addition  to  the 
areas  of  home  visiting,  caregiving 
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relationships,  effective  communication 
with  parents,  family  literacy,  healthy/ 
safe  environments  and  caregiving 
practices,  early  identification  of 
unhealthy  behaviors  or  health  problems, 
service  coordination,  and  the  provision 
of  services  and  support  to  diverse 
populations,  including  families  and 
children  with  disabilities  and 
developmental  delays;  and 

•  Recognize  that  high  quality 
performance  and  development  occur 
when  they  are  linked  to  rewards  such  as 
salary,  compensation,  and  career 
advancement. 

These  cornerstones  (explained  in 
more  detail)  are  included  in  the 
Statement  of  the  Advisory  Committee 
on  Services  for  Families  with  Infants 
and  Toddlers  which  is  attached  as 
Appendix  C.  Applictmls  who  become 
Early  Head  Start  grantees  will  be 
expected  to  build  their  program  around 
these  four  cornerstones. 

Part  II.  Program  Information  and 
Requirements 

A.  Statutory  Authority 

The  Head  Start  Act.  as  amended,  42 
U.S.C.  9801  et  seq. 

B.  Eligible  Applicants 

Those  who  may  apply  to  become  an 
Early  Head  Start  program  include: 
Entities  operating  Head  Start  programs 
and  other  public  entities  and  nonprofit 
private  entities  capable  of  providing 
commimity-based  child  and  family 
ser\ices  that  are  consistent  with 
recognized  best  practices  and  other 
requirements  as  established  by  the 
Secretary.  Priority  will  be  given  to 
entities  with  a  record  of  providing  early, 
continuous,  and  comprehensive  child 
and  family  development  services.  In 
awarding  grants  to  eligible  applicants, 
the  Secretary  shall  ensure  an  equitable 
national  geographic  distribution  of  the 
grants  and  award  grants  to  applicants 
proposing  to  serve  communities  in  rural 
areas  and  to  applicants  proposing  to 
serve  communities  in  urban  areas. 

C.  Eligible  Participants 

Persons  who  may  participate  in  the 
Early  Head  Start  program  include 
pregnant  women  and  families  with 
children  under  age  three  who  meet  the 
income  criteria  specified  for  families  in 
the  Head  Start  regulations  (See  Part  II, 
Section  G).  The  report  from  Congress 
discussing  the  creation  of  this  program 
encouraged  that  participants  in 
programs  funded  through  this  initiative 
should  be  identified  while  pregnant  or 
while  their  children  are  infants. 

While  Early  Head  Start  programs  will 
be  targeted  primarily  tbward  families 
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who  have  incomes  at  or  below  the 
poverty  line  or  who  are  eligible  for 
public  assistance,  regulations  permit  up 
to  10  percent  of  children  in  local 
programs  to  be  from  families  which  do 
not  meet  these  low-income  criteria. 
Head  Start  regulations  also  require  that 
a  minimum  of  10  percent  of  enrolhnent 
opportunities  in  each  program  be  made 
available  to  children  with  disabilities. 
Such  children  are  expected  to  be 
enrolled  in  the  full  range  of  services  and 
activities  in  inclusive  settings  with  their 
non-disabled  peers  and  to  receive 
individualized  services. 

As  a  comprehensive  family 
development  program.  Early  Head  Start 
will  be  expected  to  assess  the  strengths 
and  needs  of  the  whole  family  and 
develop  strategies  for  ensuring  services 
are  available.  For  example,  grantees 
would  be  responsible  for  recognizing 
the  child  care  needs  of  older  siblings 
(i.e.,  children  in  the  family  age  three  or 
older)  but  would  not  be  expected  or 
authorized  to  pay  for  such  services. 
Instead,  the  role  of  Early  Head  Start 
would  be  to  work  with  the  family  and 
community  providers  to  identify 
programs  where  the  older  sibling  may 
be  served. 

D.  Target  Populations 

There  will  be  no  required  target 
populations  other  than  that  specified  in 
Part  II,  Section  C.  However,  applicants 
may  choose  to  focus  on  special 
populations  such  as  teen  parents  or 
design  a  program  linked  to  welfare 
reform  initiatives  if  they  wish.  In  future 
years,  the  ACF  may  look  at  programs 
focusing  on  these  populations  for  more 
in-depth  study  and  evaluation. 

E.  Project  Period,  Funding  and  Project 
Sizes 

A  total  of  approximately  $17  million 
in  ACF  funds  will  be  available  for 
funding  approximately  15-25  new  Early 
Head  Start  programs  in  FY  1995. 
Applicants  will  be  required  to  enroll  at 
least  75  families.  In  order  to  fund  as 
many  different  projects  as  possible,  the 
ACF  does  not  intend  to  fund  any 
applicant  to  serve  more  than  150 
families,  unless  it  is  tlie  judgment  of  the 
selecting  official  that  a  higher 
enrollment  level  will  enable  the  ACF  to 
better  meet  the  stated  purposes  of  Early 
Head  Start.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  five-years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  first  one-year  budget 
period  but  within  the  five-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  availability  of  hinds, 


satisfactory  progress  of  the  grantee  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Continuation  funds  will  be 
available  to  serve  eligible  families  who 
were  initially  enrolled  and  eligible 
families  which  replaced  starting 
families  who  left  the  program  during 
any  single  year. 

Parent  and  Child  Center  Programs  and 
Cohort  I  of  the  Comprehensive  Child 
Development  Programs  (Cohort  I)  are 
eligible  to  apply  for  this  money 
according  to  the  terms  of  this 
announcement  but  are  not  required  to 
do  so. 

Note:  The  statute  creating  Early  Head  Start 
allows  Cohort  II  of  the  Comprehensive  Child 
Development  Programs  (Cohort  II)  to 
continue  in  their  demonstration  phase  and 
receive  funding  for  the  duration  of  the  project 
period. 

If  they  do  not  choose  to  apply,  they 
will  generally  continue  to  receive 
financial  assistance  in  fiscal  years  1995, 
1996,  and  1997  as  permitted  by  section 
645A(e)  of  the  Act.  When  a  Peirent  and 
Child  Center  Program  or  Cohort  I 
competes  successfully  for  an  Early  Head 
Start  grant,  the  current  grant  will  be 
replaced  by  the  new  Early  Head  Start 
grant.  Thus,  the  grantee's  current  base 
funding  will  be  folded  into  the  new 
award  and  its  current  project  period  will 
be  replaced  by  a  new  Early  Head  Start 
project  period  that  extends  a  full  five 
years.  If  a  Parent  and  Child  Center 
Program  or  a  Cohort  I  chooses  to 
compete  for  Early  Head  Start  and  does 
not  succeed,  the  Parent  and  Child 
Center  Program  or  Cohort  I  will 
generally  continue  to  receive  financial 
assistance  through  FY  1997  and  may 
recompete  to  become  an  Early  Head 
Start  program  as  new  funds  become 
available  in  FY  1996,  1997,  and  1998. 
Parent  and  Child  Center  Programs  and 
Cohort  I  and  Cohort  II  of  the 
Comprehensive  Child  Development 
Program  are  receiving  additional 
information  about  the  terms  affecting 
them  as  a  result  of  this  program 
announcement. 

Allowable  costs  for  developing  and 
administering  an  Early  Head  Start 
program  may  not  exceed  15  percent  of 
the  total  approved  costs  of  the  program. 
Costs  classified  as  development  and 
administrative  costs  are  those  costs 
related  to  the  overall  management  of  the 
program.  Additional  information 
pertaining  to  limitations  of  costs  on 
development  and  administration  of 
Early  Head  Start  programs  can  be  found 
in  Head  Start  Grants  Administration 
regulation  45  CFR  1301.32,  Limitations 
on  Costs  of  Development  and 
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Administration  of  a  Head  Start  Program, 
which  is  available  in  the  application  kit 

All  programs  will  be  thoroughly 
reviewed  at  the  end  of  the  first  year  to 
determine  their  suitability  for  receiving 
continued  funding.  Programs  will  be 
expected  to  submit  an  ongoing 
operation  plan  and  revised  budget. 
Federal  staff  also  may  ask  for  additional 
material  as  part  of  the  review. 

Given  the  importance  of  planning, 
selecting  high  quality  staff  and  setting  in 
place  training  mechanisms,  and 
coordinating  with  other  programs 
within  the  community,  we  expect  that 
programs  will  spend  some  portion  of  the 
first  year  focusing  on  start-up  activities. 
Programs  are  strongly  encouraged  to 
begin  serving  children  and  families 
within  the  first  year.  Programs  should 
plan  to  be  fully  operational  no  later  than 
October  1, 1996.  Because  the  first  year 
is  unlikely  to  include  12  months  of  full 
operation,  it  is  assumed  that  first  year 
budgets  will  be  lower  than  budgets  for 
future  years. 

Subject  to  the  availability  of 
additional  resources  in  FY  1996  fmd  to 
the  number  of  acceptable  applications 
received  as  a  result  of  this  program 
announcement,  the  selecting  official 
may  elect  to  select  recipients  for  the  FY 
1996  cohort  of  programs  out  of  the  pool 
of  applications  submitted  for  FY  1995 
funds. 

F.  Required  Match 

Grantees  that  operate  Early  Head  Start 
programs  must  provide  at  least  20 
percent  of  the  total  approved  costs  of 
the  project.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  fairly  evaluated, 
including  facilities,  equipment  or 
volunteer  services.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $125,000  per 
budget  period),  must  include  a  match  of 
at  least  $25,000  (20  percent  of  total 
project  costs).  Applicants  are 
encouraged  to  provide  more  than  the 
minimum  20  percent  non-Federal  share. 

In  certain  instances,  the  requirement 
for  a  20  percent  non-federal  match  may 
be  waived  in  part  or  in  whole,  if  the 
circumstances  described  in  Section 
640(b)  of  the  Head  Start  Act  exist.  This 
section  states  that  "For  the  purpose  of 
making  such  determination,  the 
Secretary  shall  take  into  consideration 
with  respect  to  the  Head  Start  program 
involved — (1)  the  lack  of  resources 
available  in  the  community  that  may 
prevent  the  Head  Start  agency  from 
providing  all  or  a  portion  of  the  non- 
Federal  contribution  that  may  be 
required  under  this  subsection:  (2)  the 


impact  of  the  cost  the  Head  Start  agency 
may  incur  in  initial  years  it  carries  out 
such  program;  (3)  the  impact  of  an 
unanticipated  increase  in  the  cost  the 
Head  Start  agency  may  incur  to  carry 
out  such  program;  (4)  whether  the  Head 
Start  agency  is  located  in  a  community 
adversely  affected  by  a  major  disaster, 
and  (5)  the  impact  on  the  community 
that  would  result  if  the  Head  Start 
agency  ceased  to  carry  out  such 
program." 

G.  Applicable  Head  Start  Standards 

Agencies  that  receive  funding  through 
this  announcement  must  adhere  to  those 
standards  set  forth  in  certain  regulations 
that  govern  Head  Start  programs  in 
addition  to  Department  of  Health  and 
Human  Services  regulations  that  govern 
discretionary  grants  generally.  The 
relevant  Head  Start  regulations  are: 
Head  Start  Grants  Administration,  45 
CFR  part  1301 ;  Head  Start  Program 
Performance  Standards,  45  CFR  part 
1304:  and  Eligibility,  Recruitment, 
Selection.  Enrollment  and  Attendance 
in  Head  Start,  45  CFR  part  1305. 

There  are  a  number  of  specific 
provisions  in  the  foregoing  Head  Start 
regulations  that  relate  only  to  children 
ages  three  to  five.  For  example,  the  Head 
Start  Performance  Standards.  Subpart 
B — Education  Services  in  large  part 
describes  services  that  are  to  be 
provided  to  older  preschool  children 
and  are  not  appropriate  for  children 
under  age  three.  As  is  currently  the  case 
for  Head  Start  Parent  and  Child  Center 
programs  and  Migrant  Head  Start 
programs  that  serve  children  under 
three  years  of  age,  such  provisions  do 
not  apply  to  Early  Head  Start  programs. 

New  Performance  Standards  for  Head 
Start  programs  are  currently  being 
developed.  After  a  period  of  public 
comment,  this  regulation  will  be  issued 
in  final  form  in  FY  1996  when  agencies 
selected  to  become  Early  Head  Start 
programs  are  beginning  to  provide 
services.  At  that  time,  programs  will  be 
expected  to  comply  with  the 
Performance  Standards,  as  applicable 
under  the  time  frames  specified  in  the 
regulation. 

Copies  of  the  current  applicable  Head 
Start  regulations  are  available  in  the 
application  kit. 

H.  Eariy  Head  Start  as  a  Learning 
Community 

1.  Overview 

On  both  the  local  and  national  level. 
Eariy  Head  Start  is  envisioned  as  a 
learning  community  for  how  quality 
services  should  be  delivered  to  pregnant 
'women  and  families  with  infants  and 
toddlers.  Thus,  continuous 


improvement,  evaluation,  research  and 
dissemination  activities  play  a  critical 
role  in  this  initiative.  These  activities 
include,  but  are  not  limited  to: 

•  Continuous  review  and 
measurement  of  program  processes  to 
determine  progress  toward  stated 
objectives  and  for  the  purpose  of 
program  improvement; 

•  Studiesof  program  processes 
including  services  offered  to  and 
received  by  families  and  descriptions  of 
how  the  services  are  delivered; 

•  Qualitative  studies  of  individual 
families  and  programs; 

•  Studies  of  child,  family,  program 
and  commimity  variables  that 
contribute  to  program  outcomes: 

•  Studies  of  program  quality  and  the 
relationship  of  quality  to  program 
outcomes; 

•  Studies  of  program  variations  and 
their  relationship  to  impacts; 

•  National  impact  studies, ru.iducted   • 
by  a  national  contractor; 

•  Establishment  of  longitudinal 
research  in  a  sample  of  Early  Head  Start 
national  impact  study  sites;  and 

•  Documentation  of  the  program 
models  and  development  of  materials 
for  dissemination  purposes. 

2.  Requirement  on  the  Use  of  an 
Automated  Information  System 

In  order  to  facilitate  learning 
community  activities,  all  Early  Head 
Start  programs  will  be  required  to  use 
an  automated  information  system  to 
collect  program  information  on  families, 
services,  collaborative  arrangements, 
staff,  training,  sen  ices  utilization  and 
costs.  The  Head  Start  Family 
Information  System  (HSFIS).  which  is 
Head  Start's  new  automated  record 
keeping  system,  is  currently  being 
modified  to  accommodate  the  needs  of 
Early  Head  Start.  The  HSFIS  software 
and  User's  Manual  will  be  made 
available  to  Early  Head  Start  grantees  at 
the  time  of  award  and  grantees  will  be 
responsible  for  coordinating  the 
collection  of  data  for  and  manag»?ment 
of  HSFIS. 

As  Early  Head  Start  sites  will  be  in 
the  first  wave  of  HSFIS  implementation 
in  the  field,  technical  assistance  for 
implementation  issues,  including 
linkages  to  existing  systems,  will  be 
provided  through  the  ACYF-supervised 
contractor  responsible  for  implementing 
HSFIS  and  through  mentor  sites  from 
the  pilot  phase  of  the  HSFIS  project 

3.  Continuous  Improvement  and 
Formative  Evaluation  Requirements 

In  order  to  enter  fully  into  the 
learning  community  environment  on 
both  the  national  and  local  level,  all 
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Early  Head  Start  programs  will  be 
required  to: 

•  Conduct  a  local  assessment  of 
progress  toward  stated  objectives  and 
program  improvement  using  the 
automated  information  system  and  other 
sources  of  data  which  will  measure 
progress  toward  stated  objectives  and 
contribute  to  a  process  of  continuous 
improvement  within  the  program  and 
sponsoring  agency; 

•  Provide  information  from  the  Early 
Head  Start  automated  information 
system  as  requested  by  a  National 
Contractor; 

•  Collect  qualitative  information  on 
the  program  and  on  individual  families; 

•  Participate  in  the  program  variation 
and  quality  studies,  if  requested  to  do  so 
by  the  ACYF;  and 

•  Document  the  program  model  and 
develop  dissemination  materials. 

All  Early  Head  Start  programs  are 
required  to  have  the  capacity  to  carry 
out  the  activities  listed  above.  Thus, 
applicants  for  Early  Head  Start  funds 
will  need  access  to  expertise  in 
developing  and  using  performance 
measures,  as  well  as  in  conducting 
qualitative  evaluation.  Applicants  are 
strongly  encouraged  to  form 
partnerships  with  representatives  of 
local  universities  or  other  research 
organizations  who  can  assist  them  in  the 
conduct  of  formative  evaluation  and 
continuous  improvement  activities,  and 
who  can  become  potendal  candidates 
for  the  research  and  impact  studies 
discussed  below. 

4.  Impact  Study  and  Research  Site 
Requirements 

Any  Early  Head  Start  program  could 
be  required  to  participate  in  the  national 
impact  study  and  therefore  should  be 
prepared  to  participate  in  random 
assignment  over  a  specified  time  period. 
A  limited  number  of  funded  Early  Head 
Start  programs  will  be  selected  by  the 
ACF  as  special  research  sites  in  FY 
1996.  Selected  sites  shall  fulfill  all  of 
the  continuous  improvement  and  other 
evaluation  requirements  listed  above, 
and,  in  addition: 

•  Serve  as  a  research  site  where  a 
university  or  research  organization  will 
conduct  research  on  the  child,  family, 
program  and  community  variables  that 
affect  outcomes;  and,  as  such,  become 
eligible  to  participate  in  the  Early  Head 
Start/Head  Start  longitudinal  study. 

•  Collaborate  with  the  university  or 
research  organization  in  the 
development  of  relevant  research 
questions  and  in  the  design  of  the  local 
study;  and/or, 

•  Serve  as  a  national  impact  study 
site  and  accept  assignment  under  either 
an  experimental  or  quasi-experimental 


condition  and/or  cooperate  with  a 
national  contractor  and  the  ACF  in 
establishing  comparison  groups 
appropriate  for  answering  questions  of 
impact,  recruitment  and/or 
generalizability. 

The  ACF  will  award  approximately  $2 
million  for  local  research  activities  in 
FY  1996.  Early  Head  Start  programs 
which  are  chosen  by  the  ACF  as  impact 
evaluation  and  special  research  sites 
will  be  required  to  cooperate  in  carrying 
out  intensive  research  and  evaluation 
activities  (e.g.  random  assignment  of 
recruited  families  to  comparison  and 
program  groups).  The  Request  for 
Proposal  for  research  site  competition 
involving  original  or  newly  identified 
research  partners,  will  be  released  in  the 
Fall  of  1995.  Selection  of  research  sites 
will  be  based  on  a  combination  of 
factors  that  may  include  proposed  study 
design,  research  partner  qualifications, 
location,  program  composition,  and 
projected  program  readiness  for 
evaluation. 

Fart  ni.  Application  Requirements 

Applicants  must  address  the 
following  requirements  in  their 
applications  for  financial  assistance.  For 
the  convenience  of  the  applicants,  these 
requirements  have  been  organized 
according  to  the  evaluation  criteria 
presented  in  Part  IV. 

A.  Objectives  and  Need  for  Assistance 

1.  State  the  objectives  for  the  program 
and  indicate  how  these  objectives  relate 
to  the  four  Early  Head  Start  Program 
Goals  (see  the  Simimary  Section  of  this 
Announcement  or  Appendix  C),  and 
demonstrate  that  there  is  a  need  for  the 
program  that  relates  to  these  objectives 
and  is  based  on  an  assessment  of  the 
community  (conducted  by  the  applicant 
or  resulting  from  a  recent  study  of  the 
community)  and  consultation  with 
consumers.  Provide  letters  of  support 
for  your  program  from  community 
leaders  and  residents. 

2.  Identify  the  population  to  be  served 
by  the  project  and  explain  why  this 
population  is  most  in  need  of  the 
program.  Identify  the  target  enrollment 
size  (niunber  of  families  and  estimated 
number  of  infants  and  toddlers]  and 
provide  assurances  that  the  population 
the  program  intends  to  recruit  and 
enroll  will  meet  Early  Head  Start 
eligibility  criteria. 

3.  Identify  the  geographic  location  to 
be  served  by  the  program.  Describe  the 
key  characteristics  of  the  targeted  area 
and  explain  what  makes  the  area  an 
identifiable  community  or 
neighborhood.  Describe  what  services 
and  resources  are/are  not  currently 
available  in  the  area  which  ser\'e 


pregnant  women  and  families  with 
infants  and  toddlers.  Provide 
demographic  and  other  information  on 
the  target  area  which  demonstrates  that 
there  are  a  sufficient  number  of  eligible, 
unserved  families  in  the  area  to  justify 
the  target  enrollment  size.  In  addition, 
demonstrate  that  the  program  will  be 
able  to  recruit  at  least  twice  as  many 
eligible  families  to  be  enrolled  from  the 
target  area  should  the  program  be 
selected  as  a  national  impact  study  site 
and  be  required  to  establish  a  randomly 
assigned  comparison  group  (See  Part  II, 
Section  H,  Number  4).  Attach  relevant 
maps  or  other  geographic  aids. 

B.  Results  or  Benefits 

1.  Identifv'  the  specific  results  or 
benefits  that  could  be  expected  for 
families  and  children  participating  in 
the  program.  Identify  the  specific 
community-wide  results  or  benefits. 
Identify  the  specific  results  or  benefits 
that  could  be  expected  for  the  staff 
working  in  the  Early  Head  Start  program 
as  well  as  other  child  development 
caregivers  and  family  development  staff 
working  in  a  variety  of  relevant 
community  agencies. 

2.  Identify  the  kinds  of  quahtative  and 
quantitative  data  the  program  will 
collect  to  measure  progress  towards  the 
stated  results  or  benefits. 

3.  Provide  assurances  that  the 
program  will  collect  data  on  groups  of 
individuals  and  geographic  areas 
served,  types  of  services  to  be  furnished, 
service  utilization  information,  types 
and  nature  of  needs  identified  and  met, 
and  such  other  information  as  may  be 
required  periodically  by  the  ACF  for 
purposes  of  the  national  evaluation. 

4.  Describe  how  the  lessons  learned 
from  the  program  will  benefit  national 
policy,  practice,  theory  and  research. 

C.  Approach 

1.  Describe  the  method  used  to 
undertake  the  community  assessment 
and  consumer  consultation  process  that 
caused  the  applicant  to  conclude  that 
there  is  a  need  for  the  proposed  program 
as  discussed  in  Part  III,  Section  A.  An 
applicant  need  not  conduct  an 
independent  assessment  of  the 
community  if  such  an  assessment 
aheady  exists.  In  this  case,  the  applicant 
should  describe  the  method  of  the 
recently  conducted  assessment  and 
explain  any  additional  consultation 
with  consumers  as  it  relates  to  the 
development  of  the  proposed  projgram. 
In  addition,  all  applicants  must  describe 
the  planning  the  program  will  do  during 
the  start-up  period  to  prepare  for 
implementation  of  the  program  and 
explain  how  consumers  and  other 


stakeholders  in  the  community  will  be 
involved  in  the  planning. 

2.  Explain  the  approach  to  recruiting 
and  enrolling  the  number  and  type  of 
children  and  families  from  the  target 
recruitment  area,  as  discussed  in  Part 
III,  Section  A.  Discuss  any  special 
efforts  you  will  make  to  recruit  and 
enroll  pregnant  women  and  families 
with  children  under  age  one.  Provide 
assurances  that  you  will  carry-out 
random  assignment  should  your 
program  be  selected  to  participate  in  the 
national  impact  study. 

3.  Describe  how  the  program  will 
ensure  that  at  least  10  percent  of 
enrollment  and  participation 
opportunities  will  be  made  available  to 
children  with  disabilities  (as  defined  by 
the  IDEA  Part  K  Lead  Agency  for  the 
State).  Describe  the  policies  and 
practices  the  program  will  have  in  place 
to  assure  that  a  child  will  not  be  denied 
enrollment  or  participation  in  the 
program  on  the  basis  of  a  disability  or 
the  severity  of  such  a  condition. 
Describe  how  the  program  will  work 
with  the  Part  H  local  lead  agency  or.  if 
available,  the  local  Interagency 
Coordinating  Council  to  arrange  or 
provide  for  special  services  needed  by 
these  children  and  their  families. 
Describe  how  staff  will  coordinate  their 
efforts  with  others  to  ensure  children 
with  disabilities  and  their  families 
receive  high  quality  services. 

4.  Describe  the  approach  to  providing 
child  development  services  and  explain 
the  rationale  for  choosing  the  approach. 
Identify  and  describe  the  specific 
approaches  that  will  be  used  for 
assuring  the  intellectual,  social, 
emotional  and  physical  development  of 
the  infants  and  toddlers  served. 
Describe  the  philosophy,  curricula, 
staffing  patterns,  staff  qualifications, 
types  and  quafity  of  settings  and  any 
other  relevant  information  that  will 
comprise  the  program's  model  for 
supporting  the  grovrth  and  development 
of  very  young  children.  Clearly  explain 
how  your  model  will  meet  the 
developmental  needs  of  very  young 
children  (including  children  from  non- 
English  speaking  families). 

5.  Explain  how  the  program's  child 
development  approach  will  promote 
parent/guardian-child  interaction  and 
support  the  mother-child  and/or  father- 
child  bond.  Also  explain  how  caregiving 
will  be  provided  in  ways  that  support 
infant  and  toddler  attachment  to  a 
limited  number  of  skilled  and  caring 
individuals. 

6.  Describe  how  high-quality  infant 
and  toddler  full-  and  part-day  child  care 
will  be  provided  to  children  of  parents 
who  are  working  or  in  training  or  to 
children  who  require  out-of-home  care 


due  to  special  parental  circumstances 
like  substance  abuse  treatment.  Discuss 
the  relationship  between  these  resources 
and  the  program's  overall  child 
development  approach.  Describe  the 
process  the  program  will  use  to 
determine  that  child  care  (provided 
either  directly  or  through  referral)  will 
be  of  high  quality.  In  addition,  describe 
the  program's  approach  to  building 
capacity  in  communities  where  high 
quality  infant/toddler  child  care  is 
lacking. 

7.  Describe  the  program's  approach  to 
ensuring  the  continuation  of 
developmentally-appropriate  services 
for  children,  including  those  with 
disabilities,  and  their  families  once  the 
children  reach  the  age  of  three  and  the 
family  exits  the  Early  Head  Start 
Program. 

8.  Describe  the  specific  approaches  for 
providing,  either  directly  or  through 
referral,  ongoing  well-baby  and  well- 
child  health  services  such  as  early  and 
periodic  screening,  diagnosis,  treatment, 
immunizations,  nutritional  assessment, 
developmental  surveillance  and 
anticipatory  guidance.  In  addition, 
describe  the  approach  for  ensuring  that 
children  are  cared  for  in  safe  and 
hygienic  environments. 

9.  Describe  the  approach  for 
supporting  family  growth  and 
development  and  explain  the  rationale 
for  choosing  the  approach.  Explain  the 
framework  of  and  procedures  for 
developing  each  family's  individualized 
plan.  Explain  how  you  intend  to  work 
with  other  ser\'ice  delivery  systems 
which  require  a  similar  plan,  such  as 
the  Part  H  Individualized  Family 
Ser\ice  Plan  (IFSP),  to  ensure  that  the 
family  only  need  to  complete  one  plan 
and  that  one  plan  can  be  used  by  all 
relevant  programs  to  ensure  a  seamless 
service  delivery  system  for  the  child  and 
family.  Describe  how  your  family 
development  approach  will  assist 
families  and  individual  family  members 
in  identifying,  pursuing  and  achieving 
goals  and  overcoming  obstacles  on  the 
way  to  achieving  those  goals. 

10.  Describe  how  the  program  will 
develop  relationships  with  parents 
which  promote  their  involvement  with 
the  program.  Describe  the  strategy  and 
the  opportunities  for  parent 
involvement  providing  assurances  that 
it  meets  or  exceeds  the  parent 
involvement  standards  described  in  45 
CFR  Part  1304  Instruction  1-30,  Section 
B-2,  70.2.  the  Parents.  Explain  what 
special  efforts  the  program  will  make  to 
reach  out  to  and  involve  fathers. 

1 1 .  Describe  what  services  the 
program  will  pro\ide.  either  directly  or 
through  referral,  to  promote  adult  and 
family  health  and  wellness.  Identify  and 


explain  the  mental  and  physical  health 
services  which  will  be  made  available  to 
and  accessible  by  the  parents,  siblings 
and  other  significant  family  members  of 
the  infants  and  toddlers  served  by  the 
program.  Describe  what  the  program 
will  do  to  promote  women's  health  and 
wellness  prior  to.  during  and  after 
pregnancy.  In  addition,  describe  what 
the  program  will  do  to  provide  access  to 
smoking  cessation  and  substance  abuse 
prevention  and  treatment  services  for 
affected  families. 

12.  Describe  what  services  the 
program  will  provide,  either  directly  or 
through  referral,  to  promote  progress 
toward  economic  self-sufficiency  for 
parents.  Describe  the  program's 
approach  for  basic  literacy  training, 
adult  basic  education,  employability 
skills  training  and  job  development  and 
placement  services. 

13.  Describe  what  assistance  the 
program  will  provide,  either  directly  or 
through  referral,  to  families  in  obtaining 
needed  income  support,  food,  and 
decent,  safe  housing. 

14.  Identify  the  existing  transportation 
resources  available  to  families  in 
reaching  services  provided  at  the 
program  site  and  in  off-site  locations. 
Describe  any  transportation 
arrangements  the  program  will  make  to 
ensure  that  families  and  children  are 
able  to  access  needed  services. 

15.  Describe  the  program's  approach 
to  community  building  and  explain  the 
rationale  for  choosing  the  approach. 
Describe  how  the  program  will  be 
coordinated  with  other  programs  and 
services  in  the  community  which  serve 
pregnant  women,  infants,  toddlers  and 
their  families  and  how  the  program  will 
assist  in  the  development  of  local 
community  capability,  expertise  and 
commitment  to  carry  out  comprehensive 
ser\'ice  programs  built  around  the  needs 
of  pregnant  women  and  famiUes  with 
very  young  children.  Describe  any 
barriers  to  collaboration  in  your 
community  and  explain  your  strategy 
for  addressing  these.  Identify  by  name 
specific  providers,  agencies  and 
organizations  with  which  the  applicant 
will  coordinate  in  order  to  earn,-  out  the 
requirements  of  this  project.  Applicants 
should  furnish  formal  interagency 
agreements  or  contracts  (if  available) 
indicating  which  ser\'ices  will  be 
provided  to  which  program  participants 
for  what  periods  of  time,  by  each  of 
those  provider  agencies  and/or 
organizations. 

16.  Describe  linkages  that  the  program 
will  make  with  the  followring 
communities  during  the  planning, 
implementation  and  operation  of  the 
program:  Health  and  nutrition  (e.g., 
public  health  departments  and  other 
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health  providers  and  programs 
including  Title  V.  Supplemental  Food 
Program  for  Women.  Infants  and 
Children  (VVIC)  and  Medicaid  prenatal 
care  serx'ices  and  the  Medicaid  Early 
and  Periodic  Screening.  Diagnosis  and 
Treatment  program  (EPSDT));  early 
inter\'ention  (e.g..  Part  H  local  lead 
agency  or,  if  available,  local  interagency 
coordinating  councils  and  University 
Affiliated  Programs);  mental  health  and 
substance  abuse  prevention  and 
treatment:  education  {e.g..  local 
preschool,  child  care,  Head  Start,  and 
elementary  schools);  child  care  resource 
and  referral  agencies  and  their 
networks;  business  (e.g.,  the  local 
Private  Industry  Council);  parent 
groups;  and  other  strength-building 
organizations. 

1 7.  Describe  the  approach  to  staff 
selection  and  explain  the  rationale  for 
choosing  the  approach.  Describe  what 
staffmg  patterns  and  mix  of  staff 
qualifications  and  language/cultural 
competencies  the  program  will  require 
to  ensure  that  staff,  together,  cover  the 
spectrum  of  skills,  knowledge  and 
professional  competencies  necessarv*  to 
provide  quality,  comprehensive, 
inclusive  and  family-centered  services 
to  young  children  and  families.  Describe 
the  process  the  applicant  will  use  to 
identify  and  select  individual  staff — 
from  directors  to  caregivers  to  data 
management  staff — who  demonstrate 
the  personal  characteristics, 
competencies  and  skills  necessary  to 
provide  quality  services  and  promote 
quality  relationships  with  and  among 
children,  families,  the  community  and 
other  staff.  Explain  how  the  program 
will  ensure  that  all  infant/toddler 
cart^givers  are  tfualified.  with  sufficient 
grounding  in  infant/toddler 
development  and  care,  and  parent/ 
caregiver  relations  prior  to  working  with 
children  and  famihes  enrolled  in  the 
program. 

18.  Describe  the  approach  to  staff 
development  and  the  rationale  for 
choosing  the  approach.  Describe  the 
training,  technical  assistance,  and 
supervision  that  will  be  provided  to 
ensure  continued  enhancement  of  staff 
skills  and  teamwork.  Describe  how 
training  and  technical  assistance 
opportunities  will  be  coordinated  with 
other  service  providers  in  the 
community  so  that  Early  Head  Start 
both  provides  and  benefits  from  the 
knowledge,  expertise,  and  training 
opportunities  of  other  relevant 
community  programs  and  service 
delivery  systems.  Describe  how  the 
program  will  ensure  that  staff  arc 
knowledgeable  about  the  rights  of 
children  with  disabilities  and  are 
capable  of  providing  such  infants  and 


toddlers  with  high  quality  care  in  a 
supportive  and  developmentally 
appropriate  environment. 

19.  Identify  and  explain  the 
management  and  continuous 
improvement  plan(s)  for  implementing 
the  program.  Include:  An  outline  of  the 
time  frames  and  milestones  for  all  key 
activities  that  the  program  will  engage 
in  during  the  Hrst  year  of  operation,  as 
well  as  a  preliminary  outline  of  time 
frames  and  milestones  for  key  activities 
in  the  remaining  years  of  the  project;  a 
description  of  the  procedures  for 
assessment  of  progress  toward  stated 
objectives  including  how  collection  of 
data  on  the  results  and  benefits 
identified  in  Part  III.  Section  B  will 
contribute  to  a  process  of  continuous 
improvement  within  the  program  and 
the  sponsoring  agency;  a  description  of 
how  an  automated  information  system 
will  become  an  integral  component  in 
the  management  and  continuous 
improvement  of  the  program;  a 
description  of  how  confidentiality  of 
user  data  will  be  maintained;  a 
description  of  the  applicant's  capacity 
(e.g.  facilities,  administrative  and 
support  personnel,  etc.)  to  support  the 
program  at  the  proposed  target 
enrollment  size;  a  description  of  the 
strategy  for  reducing  staff  turnover  and 
a  description  of  how  the  program  will 
go  about  establishing  a  Pohcy  Council 
(as  described  by  Head  Start  Regulation, 
45  CFR  part  1304)  and  a  Health  Services 
Advisory  Committee  (as  described  by 
Head  Start  Regulation,  45  CFR  part 
1304). 

D.  Staff  Background  and  Organizational 
Experience 

1.  Describe  the  applicant's  experience 
in  providing  comprehensive  child 
development  and  family  development 
services  to  families  with  infants  and 
toddlers,  as  well  as  the  Applicant's 
experience  in  collaborating  with  local. 
State  and  Federal  partners.  Describe  the 
applicant's  history  and  relationship 
with  the  target  community.  Include  a 
complete  discussion  of  relevant 
program,  administrative  and  fiscal 
management  experience. 

2.  If  the  applicant  represents  a 
consortium  of  partner  agencies,  explain 
the  relevant  background  of  each  partner 
and  the  partners'  experience  in  planning 
and  implementing  programs  to  serve 
children  and  families.  Each  partner 
must  provide  a  letter  of  commitment 
which  authorizes  the  applicant  to  apply 
on  behalf  of  the  consortium. 

3.  Identify  and  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  work  in  the  program  and 
indicate  their  educational  training  and 
experience  working  with  similar 


programs.  Provide  resumes.  Build  on 
the  answer  to  Part  III.  Section  C. 
Number  17  by  explaining  how  these 
particular  staff  persons  comprise  a 
multi-disciplinary  team  of  experts.  In 
addition,  explain  how  the  ethnic  and 
racial  composition  and  language 
proficiencies  of  these  particular  staff 
persons  is  reflective  of  the  community 
where  the  program  is  located. 

4.  Describe  the  expertise  the 
organization  will  utilize  in  conducting 
the  formative  evaluation  and  continuous 
improvement  activities  described  in  Part 
II.  Section  H,  Number  3.  Describe  the 
experience  of  and  provide  resumes  from 
the  individuals  who  will  assist  the 
prograxh  with  continuous  improvement 
and  formative  evaluation  activities. 

5.  Provide  assurances  that  the 
applicant  will  cooperate  with  a  multi- 
site  evaluation  contractor  and  any  other 
contractor  the  ACF  may  fund  to  provide 
management  support  or  technical 
assistance  services  to  Early  Head  Start 
programs. 

E.  Budget  Appropriateness 

1.  Provide  two  detailed,  line-item 
budgets:  one  that  accoimts  for  all 
relevant  start-up  and  operating  costs  to 
be  incurred  in  the  first  year  of  the 
project  and  one  that  reflects  ongoing 
operating  costs.  In  the  proposed 
budgets,  applicants  jnust  set  aside 
sufficient  funds  so  that  5  staff  can  travel 
to  Washington,  D.C.  for  two  annual 
meetings  to  be  convened  by  ACYF  (i.e., 
5  staff  X  2  trips  =  10  trips).  Each  budget 
should  include  the  required  non-Federal 
share  of  the  cost  of  the  project  (See  Part 
II,  Section  F). 

2.  Describe  how  these  budgets  reflect 
high  quality,  ongoing  services  provided 
at  a  reasonable  cost.  Include  discussions 
on  the  appropriateness  of  staff 
compensation  levels  and  funds  set  aside 
to  promote  staff  development  (programs 
are  encouraged  to  set  aside  up  to  10% 
of  the  annual  budget  for  staff 
development  purposes),  costs  associated 
with  special  equipment  needs  and  the 
removal  of  architectural  barriers  for 
disabled  families  and  children, 
renovation  costs  associated  with 
providing  environments  conducive  to 
the  high  quality  provision  of  child  and 
family  development  services,  costs 
associated  with  family  transportation 
and  emergency  resource  needs,  etc. 
Explain  what  efforts  the  applicant  has 
made  or  will  make  to  secure  other 
community  cash  and  in-kind  resources, 
besides  those  shown  in  the  budgets,  and 
what  additional  resources  will  be  used 
to  support  the  provision  of  Early  Head 
Start  services  to  children  and  families. 


Part  IV.  Evaluation  Criteria 

In  considering  how  applicants  will 
carry  out  the  responsibilities  addressed 
under  Part  III  of  this  announcement, 
competing  applications  for  financial 
assistance  will  be  reviewed  and 
evaluated  against  the  following  five 
criteria.  The  point  values  following  each 
criterion  indicate  the  numerical  weight 
each  criterion  will  be  accorded  in  the 
review  process. 

A.  Criterion  1.  Objectives  and  Need  for 
Assistance  (15  Points) 

The  extent  to  which,  based  on 
community  assessment  information,  the 
applicant  identifies  any  relevant 
physical,  economic  (e.g.,  poverty  in  the 
community),  social,  financial, 
institutional,  or  other  issues  which 
demonstrate  a  heed  for  the  Early  Head 
Start  program;  in  addition,  the  extent  to 
which  the  applicant  identifies  the 
strengths  of  the  community  the  project 
will  serve.  The  extent  to  which  the 
applicant  lists  relevant  program 
objectives  that  adequately  address  the 
strengths  and  needs  of  the  community. 
The  extent  to  which  the  applicant 
describes  the  population  to  be  served  by 
the  project  and  explains  why  this 
population  is  most  in  need  of  the 
program.  The  extent  to  which  the 
applicant  gives  a  precise  location  and 
rationale  for  the  project  site(s)  and 
area(s)  to  be  served  by  the  proposed 
project. 

Information  provided  in  response  to 
Part  III.  Section  A  of  this  aimouncement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 

B.  Criterion  2.  Results  or  Benefits 
Expected  (10  Points) 

The  extent  to  which  the  applicant 
identifies  the  results  and  benefits  to  be 
derived  from  the  project  and  links  these 
to  the  stated  objectives.  The  extent  to 
which  the  applicant  describes  the  kinds 
of  data  to  be  collected  and  how  it  will 
be  utilized  to  measure  progress  towards 
the  stated  results  or  benefits.  The  extent 
to  which  the  applicant  describes  how 
the  lessons  learned  from  the  program 
will  benefit  national  policy,  practice, 
theory  and  research. 

Information  provided  in  response  to 
Part  III.  Section  B  of  this  announcement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 

C.  Criterion  3.  Approach  (50  Points) 

The  extent  to  which  the  applicant 
outUnes  a  workable  plan  of  action 
which  relates  to  the  four  Early  Head 
Start  program  cornerstones  (see  Part  I. 
Section  F  or  Appendix  C),  reflects  the 
nine  program  principles  (see  Part  I. 
Section  E  or  Appendix  C).  and  details 


how  the  proposed  work  will  be 
accomplished.  The  extent  to  which  the 
applicant  explains  why  the  approach 
chosen  makes  sense  in  light  of  the 
needs,  objectives,  results  and  benefits 
described  above.  The  extent  to  which 
the  approach  is  grounded  in  recognized 
standards  and/or  guidelines  for  high 
quality  service  provision  or  is  defensible 
&"om  a  research  or  "best  practices" 
standpoint. 

The  extent  to  which  the  applicant's 
management  plan  demonstrates 
sufficient  management  capacity  to 
implement  a  high-quality  Early  Head 
Start  program. 

Information  provided  in  Part  III, 
Section  C  of  this  announcement  will  be 
used  to  evaluate  applicants  on  this 
criterion. 

D.  Criterion  4.  Staff  Background  and 
Organizational  Experience  (15  Points) 

The  extent  to  which  the  proposed 
program  director,  proposed  key  project 
staff,  and  the  organization's  experience 
and  history  with  the  community 
demonstrate  the  ability  to  effectively 
and  efficiently  administer  a  project  of 
this  size,  complexity  and  scope.  The 
extent  to  which  the  organization's  (and/ 
or  university/research  organization 
partner's)  experience  demonstrates  an 
ability  to  carry  out  the  continuous 
improvement  and  qualitative  evaluation 
activities  described  in  Part  II.  Section  H. 
Number  3. 

Information  provided  in  response  to 
Part  III,  Section  D  of  this  announcement 
will  be  used  to  evaluate  apphcants  on 
this  criterion. 

£.  Criterion  5.  Budget  Appropriateness 
(10  Points) 

The  extent  to  which  the  program's 
costs  are  reasonable  in  view  of  the 
planning  and  activities  to  be  carried  out 
and  the  anticipated  outcomes.  The 
extent  to  which  the  salaries  and  fringe 
benefits  reflect  the  level  of 
compensation  appropriate  for  the 
responsibilities  of  staff  The  extent  to 
which  assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
non-Federal  share  of  the  total  project 
cost.  The  extent  to  which  the  program 
has  attempted  to  and/or  succeeded  in 
garnering  cash  or  in-kind  resources  from 
other  sources  in  the  community. 

Information  provided  in  response  to 
Part  III.  Section  E  of  this  announcement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 

Part  V.  The  Application  Process 

A.  Availability  of  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  all  of 


the  required  forms  included  at  the  end 
of  this  program  announcement  in 
Appendix  A. 

In  order  to  be  considered  for  a  grant 
under  this  Announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  which  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Control 
Number  0348-0043.  A  copy  has  been 
provided  (see  Appendix  A).  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  application. 

Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  himish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  their 
application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
P.L.  103-227,  The  Pro-Children's  Act  of 
1994.  A  copy  of  the  Federal  Register 
notice  which  implements  the  smoking 
prohibition  is  included  in  the 
application  kit. 

B.  Application  Submission 

Applicants  submitting  proposals 
should  use  the  following  format 
guidelines:  Proposals  should  be 
organized  according  to  the  evaluation 
criteria  located  in  Part  IV  of  this  Federal 
Register  announcement.  For  each  of  the 
five  specified  criteria,  applicants  should 
provide  information  in  response  to  the 
application  requirements  described  in 
Part  III  of  this  announcement.  These 
application  requirements  are  cross- 
referenced  by  number  in  the  last 
paragraph  of  each  criterion  All  persons 
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who  prepared  sections  of  the  proposal  - 
should  be  identified  along  with  those 
sections,  as  well  as  identified  according 
to  their  responsibilities  with  regard  to 
the  proposed  program. 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  are  required.  The  program 
announcement  number  (ACYF-HS- 
93600.952)  must  be  clearly  identified  on 
the  application.  Each  application  must 
be  limited  to  no  more  than  125  double- 
spaced  pages  of  program  narrative  (not 
including  the  forms  which  make  up  the 
SF-424  and  resumes)  including  the  one- 
page  project  summary.  If  the  narrative 
portion  of  the  application  is  more  than 
125  double-spaced  pages,  the  other 
pages  will  be  removed  from  the 
application  and  not  considered  by  the 
reviewers.  The  attachments/appendices 
to  each  application  must  be  limited  to 
no  more  than  100  pages.  If  the 
attachments/appendices  to  each 
application  are  more  than  100  pages,  the 
other  pages  will  be  removed  from  the 
application  and  not  considered  by  the 
reviewers. 

The  application  must  be  paginated 
beginning  with  the  Form  424  and  also 
contain  a  table  of  contents  listing  each 
section  of  the  application  vnth  the 
respective  pages  identified.  Only  one 
application  per  applicant  will  be 
accepted. 

C  Application  Consideration 

Applicants  will  be  scored  against  the 
evaluation  criteria  described  above.  The 
review  will  be  conducted  in 
Washington,  E)C  by  a  panel  consisting  of 
experts  in  the  areas  of  child  and  family 
development  and  other  related  fields. 

To  further  inform  the  Associate 
Commissioner  of  the  Head  Start  Bureau 
and  the  Commissioner  of  ACYF, 
representatives  from  the  Federal 
government  may  conduct  site  visits  to 
programs  whose  applications  fall  within 
a  certain  range  of  competitive  rankings 
(i.e.,  all  programs  which  have  made  the 
"first  cut",  but  which  the  Commissioner 
of  ACYF  will  not  approve  without 
additional  data).  This  site  visit  will  take 
place  following  the  competitive  review 
and  before  the  award  decision  for  the 
purpo.se  of  obtaining  additional 
information,  clarif>'ing  programmatic 
strategies  and  other  issues  which 
surfaced  in  the  applications,  and 
identifying  any  problem  areas  needing 
to  be  resolved. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner,  Head  Start 
Bureau,  in  recommending  the  project  to 
be  funded  The  Commissioner  of  ACYF 
will  make  tne  final  selection  of  the 
applicants  to  be  funded.  An  application 


may  be  funded  in  whole  or  in  part, 
depending  on  the  relative  need  for 
services,  applicant  ranking,  geographic 
location  and  funds  available. 

The  Commissioner  may  elect  not  to 
provide  funding  to  appHcants 
experiencing  problems  in  providing 
quality  services  identified  either 
through  the  panel  review  or  the  site 
visit. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  is  given,  and  the  total 
project  period  for  which  support  is 
provided. 

Subject  to  availabihty  of  additional 
resources  in  FY  1996  and  the  number  of 
acceptable  applications.received  as  a 
result  of  this  program  announcement, 
the  Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— One  original,  signed  and  dated 
application  plus  two  copies. 

— The  narrative  portion  of  the 
application  does  not  exceed  1 25 
double-spaced  pages  in  a  12-pitch 
font  with  V/2  inch  margins  at  the  top 
and  1  inch  at  the  bottom  and  both 
sides. 

— Attachments/ Appendices  to  the 
application  do  not  exceed  100  pages. 
Attachments/appendices  should  be 
used  only  to  provide  supporting 
documentation  such  as  maps, 
administration  charts,  position 
descriptions,  resumes,  and  letters  of 
intent/agreement.  Please  do  not 
include  books  or  video  tapes  as  they 
are  not  easily  reproduced  and  are 
therefore  inaccessible  to  the 
reviewers.  Each  page  should  be 
numbered  sequentially. 

— A  complete  application  consists  of  the 
following  items  in  this  order: 

(1)  Application  for  Federal  Assistance 
(SF  424,  REV.4-88); 

(2)  Table  of  Contents; 

(3)  Budget  information — Non- 
Construction  Programs  (SF  424A&B 
REV.88); 

(4)  Budget  justification  for  Section 
B — Budget  Categories,  including 
subcontract  agency  budgets; 

(5)  Project  Summary  (not  to  exceed 
one  page); 

(6)  Application  Narrative  and 
Appendices; 


(7)  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

(8)  Assurances  Non-Construction 
Programs; 

(9)  Certification  Regarding  Lobbying; 

(10)  Where  appropriate,  a  completed 
SPOC  certification  with  the  date  of 
SPOC  contact  entered  in  line  16,  page  1 
of  the  SF  424,  REV.4-88). 

E.  Due  Date  for  the  Receipt  of 
Applications 

Deadlines:  Applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  at  the  address 
or  receipt  point  specified  in  this 
program  announcement.  AppHcants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
date.  (Applicants  are  cautioned  that 
postmarks  will  not  be  considered  as  a 
methodology  for  meeting  the  deadline.) 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  appHcations.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

F.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to 
0MB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  0MB  Control 
Number  0348-0043. 


G.  Execirtive  Order  12372— Notification 
Process 

This  program  is  covered  under 
Executive  Order  1 2372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order.  States  may  design 
their  own  processes  for  reviewring  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Colorado. 
Connecticut.  Hawaii,  Idaho,  Kansas, 
Louisiana.  Miiuiesota.  Montana, 
Nebraska.  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa,  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  areas  need  not 
take  action  regarding  Executive  Order 
12372. 
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Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  ^m  the 
requirements  of  Executive  Order  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as  possible 
so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Funn  424, 
item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  fi^m  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 


advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  the  ACF.  they  should  be 
addressed  to:  Department  of  Heahh  and 
Human  Services,  Administration  for 
Children  and  Families.  OFM/DDG  6th 
Floor  East,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  territory  is  included  as 
Appendix  B  of  this  announcement. 

H.  Closing  Date 

The  closing  date  for  submission  of 
applications  is  May  31, 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Stan) 

Dated:  March  10, 1995. 
Olivia  A.  Golden, 

Commissioner.  Administration  on  Childntn, 
Youth  and  Families. 
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APPENDIX     A 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


0M«  Apprevtl  No.  034»«043 


I      TV*C  W  SUMMSSIOW. 

*DOiic»uon  Pmaeoiicaiion 

□  Construction  '■     □   Construclion 

□  Non-Conrrgction  □   Non-Conr»ucIion 


2   OATE  SUtWITTCD 


1  OATE  HCCCIVCO  (Y  STATE 


4  DATE  MECEIVCO  91  rEOEIIAt.  AOfMCV 


ADiXiccnt  KMntifict 


Si*tt  ADOi'calion  K)eniiii«f 


leader*!  KMnlilKf 


1   A»»«.ICANT  IMfOMMATIOM 


Lagai  S»m» 


Addmi  (giy/t  cry  county,  sum  ana  no  coan 


•    IMVIOVEM  lOCNTIFICATION  MUMM*  (EINI: 


•.   rr»t  Of  A^VLICATION: 

□   N»m  □  Contmujion         □  Beojo" 

If  *»«yi*on   »OI»l  SOCOOfilt*  WlUflJI  T  DOHMJ     Q  Q 

A  incvu*  Aaard  B  0«creaM  Aat'O  C  increaM  Ou'atK)" 

0  Oacrcaw  Ourtion     Othv  isa»cifvi 


10    CATALOO  Of  FEDCIUL  DOMESTIC 
ASSISTANCE  NUUSEN 


Trae 


II    A*EAS  AfFECTEO  %1  VMOJECT  (C'l'tS    COU^t'tS    Slal«l    »IC  I 


H    >WO>OStD  f  HQJICT 


Starl  0*w 


Ending  Oai* 


Oganiraiionai  Unii 


Nam*  tne  la<«I>non«  numbti  ol  th*  OC'SCn  lo  tM  contaclM  on  maitars  involving 
inu  aopi'cation  igiv»  arta  code; 


'    TV»E  Of  AWIICANT  lanwraOP'OOnaW 'arwr  in  boo 


TJ 


A  Stat*  H  inocoendeni  Scnooi  Osi 

B  County  I    Stale  Controlled  instiiulion  ol  Hign«r  LtarnTig 

C  Muncioal  J    Privaia  Umvcrxiy 

0  Toarnsnio  K    Indian  Tr>tM 

E  intwsiaia  L    individual 

P  miarmunicioai  M  PtoJii  Organisation 

G  Soaciai  Oisinci  N  Omer  iSoeciiyi    


I    NAME  Of  FEOENAL  AGENCY' 


It     OESCBIPTIVE  TITLE  OF  APPLICANT^  PPOJECT 


l«    CONOHESSIONAI.  OISTBICTS  Of 


a  AooKcam 


b   Protect 


IS   ESTIMATED  FUNDINO 


a    Fadatal 


0    Aootica"! 


c  S^ata 


d  Local 


c  Oin». 


Program  Incofne 


g  rc'AL 


AUTMOI»lZE0  •»  THE  OOVI 


00 


00 


00 


00 


00 


00 


00 


ta  IS  APPLICATION  SUSJECT  TO  ItEVIEW  BY  STATE  EXECUTIVE  OMOEII  tUTl  PMOCESS^ 

a        -fSS   THIS  PBEAPPLICATION. APPLICATION  WAS  MADE  AVAILABLE  TO  Twe 
STATE  EXECUTIVE  0«DEP  '2372  PROCESS  PQP  aEviEW  ON       ' 


DATE 


0        ^^     □    PaOGCJM  IS  NOT  COVERED  BY  E  O    '23^2 

□    on  PBOGPAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FO««  SEV  Ew 


ir    IS  TME  APPLICANT  DELINQUENT  ON  ANY  FEOCNAi  DE8T7 
I i    -a        "  'Yes     allacn  an  eipianaiion 


□  -NO 


II    TO  TME  (EST  Of  MV  KNOWLEDGE  AND  BELIEF  ALL  BATa  i*.  This  APPL'CATXMMIEAPPLiCATION  ARE  Tnul  AND  COHRECT   THE  DOCUMENT  HAS  BEEN  DULY 


«NIN0  BODY  OF  TME  APPLICAN'  AND  THE  APPLICANT  will  COMPLY  WITH  T>fE  ATTACHED  ASSUHANCES  If  THE  ASSISTANCE  IS  AWABOEO 


a  '.sea  Name  oi  Auiio'^eo  Oeor^wr  •■•   t 


0  T.ne 


d  SignatiKc  of  &.J■»'t^'l/eo  "eorew- ;;»!»» 


PreY*. 


^i  eauions  Sol  usaoie 


Te'eo^o^e  r^urnoe' 


e  Cate  Signed 


Authorized  for  Local  Reproduction 


Stanaard  Form  424  (REV4-88i 
Prosenbeo  by  0MB  Circular  A-i02 
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Instructions  for  the  SF  424 

This  is  a  standard  form  tisitd  by  applicants 
u.s  a  required  faccsheel  for  preapplicatioits 
and  applications  submined  for  Federal 
assistance.  It  will  be  used  by  Federal  ageaties 
lo  obtain  applicant  certification  thai  Stales 
which  have  established  a  review  and 
cumment  proco<tiire  in  response  to  Execulivi. 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  bwn 
given  an  opportunity  to  rpview  the 
applicant's  submission. 

Item  and  Entry: 

1  Self-explana«ory. 

2.  Date  application  submitted  to  Federal 

■  agpjicy  (or  State  ilapplicable)  &  applicant's 
(ontrol  number  (if  applicable). 

3.  State  use  oaiy  (if  applicable). 

4.  If  this  application  is  to  continue  or 
rtivise  an  existing  award,  enter  present 
Federal  identifier  number.  Ff  for  a  new 
project,  leave  blank. 

5.  Legal  name  ©{applicant,  name  of 
primary  organizational  unit  which  will 
undertaliH  the  asaistant*  a«tivity.  complete 

-address  of  the  applicant,  and  name  and 
telephone  numbwof  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(HIN)  as  assigned  by  th«  InlernHl  Revenue 
Service. 

7  Enter  the  appropriate  letter  in  the  space 
provided. 


».  Checii  appropriate  box  and  enter 
appropriate  letter(s)  in  thesp3c«(s)  provided: 
— "New"  means  a  new  assistance 

award. 
— "Continuation'*  means  an  extension 

for  an  additional  funding/budget 

period  for  a  project  with  a  projected 

completion  date. 
— "Revision"  meaos  any  change  in  the 

Federal  Government's  financial 

obligation  or  contingent  liabilitj'  from 

an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  wiA  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  fHTjgrani  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplicafiona,  use  a  separati-  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
aSected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  t^e  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  liaes  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  aa  existing 
award,  indicate  only  the  amouat  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  Ca>OC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

1 7.  This  question  applies  to  the  appticani 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  «xDpy  of  the 
governing  body's  authoriaation  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  ofTica. 
(Certain  Federal  agencies  may  require  that 
this  authorization- be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

Gf-neml  Instructions 

This  form  is  designed  so  that  application 
1^11  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
t{uidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
■ihown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
lor  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
(.ategories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summar}- 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
.Assistance  Catalog  number)  and  not  requiring 
.1  functional  or  activity  breakdown,  enter  or 
Line  1  under  Column  (a)  the  catalog  program 
•itle  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  p>ertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1—1,  Columns  (c)  Through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
(Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  {{]. 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and' 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrea.se  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (Q-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (0- 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6).  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  coluinn  (5).  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  increase  or  decrease  as  shown  in 
Columns  (l)-{4).  Line  6k  should  be  the  same 
as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated* 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Line  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  he  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  fimcfion  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (h). 
(t),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-{e)  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (fl.  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13— Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14— Enter  the  amount  of  cash  from  uU 
other  sour(  es  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  .same 
grant  program  titles  shown  in  Column  (a). 
Section  A  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  projec  t 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  tr)  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rale 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  lo 
which  the  rale  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

ASSURANCES— NON-CONSTRl  CTION 
PROGRAMS 

Note:  Certain  of  these  assurances  ina>  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  your  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 


establish  a  proper  ai  (  ounling  syslem  in 
accord.iiK  i'  with  gennrallv  u(  cepted 
accounting  standards  or  agency  directives. 

3.  Will  t'slnblish  safi?guards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearanie  of  personal  or  organizational 

t  onfiict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  (  omplete  the  work 
within  the  appli(  able  lime  fraini!  afl'-r  nn  eipl 
of  approval  of  the  awarding  agonf:y. 

5.  Will  (  oiuply  with  the  Intergovernmental 
Personnel  .-Xi  t  of  1970  (-J2  U.S.C.  tiS4"28- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  fimded  under  one 
of  the  nineteen  statutes  or  regulations 
sjw-cified  in  Appendix  A  of  OP.VIs  .Standards 
for  a  Merit  System  of  Personnel 
Adminislralion  (5CFK  000.  .Subpart  F). 

0.  Will  comply  with  all  Federal  statutes 
rt'iating  to  nondiscriniination.  These  include 
but  are  nol  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  A(  t  of  1064  (P.L.  8«-3.i2)  whi(  h 
pmhibils  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  uf  the 
Kdiit  ation  .-Vniendmeiits  of  1072.  as  amended 
(20  U.S  C.  !;«;  1581-1683,  and  168-5-1686). 
which  prohibits  discrimination  on  llie  basis 
of  sex;  (i )  .Sei  lion  .504  of  the  Rehabilitation 
.Act  of  1073,  as  amended  (29  U.S.C.  <5  704), 
which  prohibits  disc  riniinalion  on  llie  basis 
of  handi<  aps:  (d)  the  Age  Discrimination  Act 
of  197.'>,  as  amended  (42  U.S.C.  (j^iHlOl- 
(>107),  v\!ii(h  prohibits  tiiscriinination  on  the 
basis  of  age; 

(e)  iIk-  Dnig  Abuse  Offu  e  and  Trealnient 
Art  of  1972  (PL.  02-2,'i.i).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  ablise;  (f)  the  Comprehensive  .Mc  ohol 
.Abuse  and  .\li  oholism  Prevention. 
Treatment  and  RehabiiitaJion  Act  of  1070 
(P.L.  01-<>16),  as  amended,  relating  to 
nondiscriniiniilion  on  the  basis  of  alccihol 
abuse  or  ali  oholism:  (g)  {?§  .'")23  and  .527  of  th(! 
Public  Healtii  .Service  Ad  of  1912  (42  U.S.C. 
200  dd-3  and  290  ee-H).  as  amended,  relating 
to  confidentiality  of  alcohol  and  drug  abuse 
patient  re(  ords;  (h)  Title  VIII  of  the  Civil 
Rights  A(  t  of  1068  (42  I  '.S.C.  S  3601  ct  sfq.). 
as  amended,  relating  to  nondis[;riminalion  in 
the  sale,  rental  or  financing  of  housing:  (i) 
any  other  nondiscrimination  provisions  in 
Ihe  spe(  ifi(  slatule(s)  under  which 
appli(  atit)n  fur  Federal  assistance  is  being 
made:  and  (j)  Ihe  reonirenienis  of  anv  other 


nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  .Acquisition  Policies  Act  of  1970 
(P.L.  9l'-€  46)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  emplojTnent 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds, 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
<?§  276a  to  276a-7).  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  j-ecipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  510,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policv  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO>  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c)  protection 
of  wetlands  pursuant  to  EO  11900;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  Slate 
management  program  developed  under  the 
Coastal  2^ne  .Management  A<  t  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Seilion  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amendt^d  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  ol 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P.L.  93-523);  and  (h)  prote»  lion  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  ef  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agenc  y  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  ol  1966.  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  hiskjric 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratorv 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  ta 
the  care,  handling,  and  treatment  of  •.%  arm 
blooded  animals  held  for  research.  te;,i  hing, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  fc<^4801 
et  seq.)  which  prohibits  the  use  of  iei,d  based 
paint  in  construction  or  rehabilitalio;i  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  sequired 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  .At  1  uf 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  polit  ies 
governing  this  program. 

Signature  of  Authorized  Certifying  Olikial 


Title 


.Applicant  Or;ganization 


Date  Submitted 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  appUcation  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  cenificatioD  is  required  by  regulations  implementing  the  Drug- Free  Wwkplace  Act  of  1988, 45  CFR  Part  76,  Suhpart 
F.  The  regulations,  published  in  the  May  25. 1990  Federal  Register,  require  certification  by  grantees  that  they  will  maintain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  reodered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act.  HHS.  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmcnrwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee  s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  aaual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Defmitions  of  terms  m  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Crimiaal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  pos&c&sioo  of  anv  controlled  substance; 

"Employee*  means  the  employee  of  a  grantee  direaly  engaged  in  the  performance  of  work  under  a  ^ant,  including:  (i) 
All  *direci  charge"  employees;  (ii)  all  'indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (lii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces) 

The  grantee  certifies  that  It  will  or  will  cominue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  aaions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dancers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug- free  workplace,  (3)  Anv 
available  dr-g  counseling,  rchabiiitatioo,  and  employee  assistance  programs;  and.  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurnng  in  the  workplace; 

\c;  Making  it  a  requirement  that  each  empiovee  to  be  engaged  in  the  performance  of  the  grant  nz  g^vcn  a  copy  of  the 
statement  requucd  r;.  p.>vacraph  (a), 

(d)  Notifying  ihc  employee  in  the  statemenc  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  crimmal  drug  statute  occurring  m  the  workplace  no  later  than  five  calendar  days  after  such  cbnviaion; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  nonce, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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res|2  JSify?mpC:foro'iS^^^      ^  "'''"'"  '""  °^  '^^^  -'"  ^'"  "^P"^'P^  ('')(2).  -^ 

(1)  Taking  appropriate  personnel  aaion  against  such  an  employee,  up  to  and  mcluding  termination,  consistent  with  the 

equ^ements  of  the  Rehabilitation  Act  of  1973.  as  uncnded;  oi.  (2)  Rejumng  such  employee  tTp^aW  JSf^To^v 

en?or^S"i^''°"  "  rehabilitation  program  approved  for  Lh  p^s  by  a  FeS  St'l^  or'^l,^  S  ui 

eolorcemettt,  or  other  appropriate  agency,  r    r         j  ««« utAiia,  u* 

Cb)!?c)!*(^e)  S?(a '*"  '^°" '°  ""'^"^  '°  "^"^  •  '^■'"*  *"''P'*«  "^""^  implementation  of  paragrapb  (a), 

2lISn*,;!!'h*'f!.?!l'r.;i!*  *^?f  P''*''****^  ***'°*  *^«  •"•<•)  '<^  ^f**  performance  of  work  done  in 
connection  wrth  the  specific  grant  (use  atuchments,  If  needed): 

Plact  of  Performancf  (Street  address.  City,  Count).  Sute,  ZIP  Code) 


C'««c/( if  there  are  workplaces  on  file  thai  are  not  identified  here. 


^'f-^t^A:^''^  ^v^*^^*^  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  reaiot 
Kl°  hflLnl?  ?°f  J^Tl^^^"?  AGENCY->«DE  certifications,  and  for  oofifical.on  of  aSaJ  iuT«n vS 
(Vi^S^^c^r  <  m"""*"  "^  "r"  ^"'^"^  ^"^  "^""^  '^"'P*  ^^'  "  Div^on  of  Grants  Management  Td 
Ovemght.  Office  of  Managcmenl  and  Acquisition.  Department  of  Health  and  Human  Ser^ces,  Room  517-D.  200 
Independence  Avenue.  S.W.,  W  ashington,  D.C  20201. 


J 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  ofTense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property: 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification:  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health,  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  a  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction"  provided  below  without 


modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department 
or  agency. 

(bj  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  ail  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  orientering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  SI 00 .000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  SIO.OOO  and  not  more  than 
SlOO.OOO  for  each  such  failure. 
Signature 

fitli^ 

Organization 

Date 
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DISCLOSURE  OF  LOBBYHMC  ACnVITIES 

Complete  Ihis  form  to  disdose  tobbving  activities  pursuant  to  31  U.S  C.  1352 
(See  reverse  (or  public  burden  disclosure.) 


fevOMB 


1-     Type  of  Federal  Acfkm: 

□   a.  contract 
b.  grant 

c  coopefative  agreement 
dloan 

e.  kMn  guarantee 

f.  loan  insurance 


2.     SMm  of  H4mt  Action: 

I      I  a.  bid/oMcf/appiicaiion 

^~'   b.  initial  award 
c.  post-award 


4-     Mame  anrf  Address  of  Reporting  Entity: 

D     Prime 


O    Sut>awardee 

Tier ,  tf  known: 


CowgreMJonai  District  if  known: 
C     Federal  Ocpaftmcnl/Agency: 


t>     Federal  Aclioi»  Number,  </  known: 


3.     Report  Type: 

□  a    initial  filing 
b.  material  change 

For  Material  dungc  CMf: 

year quarter 

date  of  last  report  


5.     N  Repotting  ErMtty  in  No.  4  is  Subawatdec,  Eater  N«nc 
and  Address  of  Prime: 


Congressiortal  Pislrict.  if  known: 


7.     Federal  frogram  Name  Oescriptiom 


CFDA  Number,  H applicable. 


9.     Award  Airtourtt,  i^/(7)o ad: 
S 


t*.  a.  Name  and  AddrcM  of  Lobbying  Entity 

III  individual,  last  name,  firu  name.  Mlh 


b.  tndrviduds  Performing  Services  (mchdmg  addrtu  if 
diffeftm  from  No.  lOa) 
'Man  name,  fvsH  name.  Ml): 


tt. 


Wiich  Connnuauen  if>»tm>  Sf-LU-A.  ri  ntteturyi 


of  Payment  <chtck  all  that  apply): 
a  actual        O  plarmed 


t2.  Form  of  Payment  (check  all  that  apply): 
0    a.  cash 
O    b.  In-kind;  specify:  nature 

value    


13.  Type  of  Payment  (check  all  that  apply): 

O  a.  retainer 

O  b.  one-time  fee 

□  c.  commission 

O  -d.  corttingeni  fee 

a  e.  deferred 

D  f.  other:  specif>:  ____^___^ 


14.  Brief  Oocrlption  of  Services  Performed  or  to  be  Performed  and  Datefs»  of  Service,  including  officeHs).  cmploycefs). 
or  Mcmberts)  contacted,  (or  Payment  Indicated  in  Item  11: 


IS.  Continuation  SbeeNs)  SF-UX-A  attached:        O  Yes 


Unacfi  CeMinutnen  Shtrr*sf  Sf-iU-/K.  H  m^nwt^ 


DNo 


I  l»i»m»  Mh  tmm  H  •uifioniid  by  mm  si  usC 
•MB*^  OSJ  r>m  ^idtmim  4  ttkhftn^  anMun  »  <  mutn^  uptmiimpw 
'  k"  <«•"  ■••■*  nkmm  •«  pkcad  tor  ih*  iiw  abo««  >h*n  ihn 
*■••«*■"  ^  "i*  "•"••'•*  •>••  Hm  andOHii*  n  m  i«nminniin 
>1  use    NSl   «Mt  I 


tIMMvid* 


I  *m»  W  «<t.tt  mtomi  mott*!  ttmitni  »■> 


Sigitalure: 
Print  Name: 
TWe:  


•  vfC^nOA^  NO>^ , 


Date:. 


fedenlUteOnir- 


AMtMnurf  tar  t«cif 
Slwtdvd  form  ■  LU 


BfLUNO  COOC  41M-0VC 


UMI 
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Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
facility  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  the  provision  of  health,  day 
care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the 
services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does 
not  apply  to  i^ldren's  services 
provided  in  private  residences,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
inpatient  drug  or  alcohol  treatment. 
Failure  to  comply  with  the  provisions  of 
the  law  may  resiilt  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $1000 
per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act.  The  apphcant/ 
grantee  further  agrees  that  it  will  require 
Uie  language  of  this  certification  be 
included  in  any  subawards  which 
contain  provisions  for  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 

Appendix  B 

Executive  Order  12372— State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 

Clearinghouse,  3800  N.  Central  Avenue. 

14th  Floor,  Phoenix.  Arizona  85012, 

Telephone  (602)  280-1315 

Arkansas 

Tracie  L  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Def>artment  of  Finance  and 
Administration,  PO  Box  3278,  Little  Roclc. 
Arkansas  72203.  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916) 323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building.  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development.  717  14th  Street  NW..  Suite 
SCO.  Washington,  DC  20005,  Telephone 
(202)  727-6551 


Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-6441 

Geoi^gia 

Mr.  Charles  R  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW,  Atlanta.  Georgia 
30334.  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell.  Budget  Director.  State 
Budget  Agency.  212  State  House, 
Indianapwlis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R  McCann,  Division  of 
Community  Progress.  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue.  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601.  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson.  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333.  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse.  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette.  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  room  430.  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314) 751-4834 


Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffiey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301.  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins.  Acting  Director,  Division 
of  Community  Resources.  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka.  State  Review 
Process.  Division  of  Community  Resources. 
CN  814,  room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  room  190,  Bataan  Memorial 
Building,  Santa  Fe.  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  State  Capitol.  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director,  Office  of  the 
Secretary  of  Admin..  N.C.  State 
Clearinghouse.  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170.  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director. 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street.  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning. 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 


Tennessee 

Mr.  Charles  Brown,  Stale  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
.Monfpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Vii;ginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-^010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  floor.  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910.  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan.  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 

Please  direct  correspondence  to: 
Linda  Clarke.  Telephone  (809)  774- 
0750. 


Appendix  C— The  Statement  of  the 
Advisory  Committee  on  Services  for 
Families  With  Infants  and  Toddlers 
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Overview 

All  children  from  birth  to  age  three 
need  early  child  development 
experiences  that  honor  their  unique 
characteristics  and  provide  love, 
warmth,  and  positive  learning 
experiences;  and  all  families  need 
encouragement  and  support  from  their 
community  so  they  can  achieve  their 
own  goals  and  provide  a  safe  and 
nurturing  environment  for  their  very 
young  children.  This  recognition  is 
guiding  the  design  of  the  new  Early 
Head  Start  program. 

Early  Head  Start  marks  a  turning 
point  in  America's  commitment  to  our 
yoimgest  children  and  their  famihes.  By 
focusing  on  child  development,  family' 
development,  community  building,  and 
staff  development  a  new  era  of  support 
to  very  young  children  and  their 
families  is  bom,  building  on  the 
experiences  and  lessons  learned  from 
existing  Head  Start  programs. 

Early  Head  Start  puts  resources  into  a 
constellation  of  high  quality  supports 
and  services  that  will  promote  healthy 
child  and  family  development,  and 
backs  them  with  a  Federal  commitment 
to  training,  standards  and  monitoring 
for  high  quality,  research  and 
evaluation,  and  services  coordination  at 
the  national  level.  It  enables  families 
and  communities  to  design  flexible  and 
responsive  programs  but  requires  that, 
at  a  minimum,  programs  provide  child 
development,  family  support,  health 
services  for  young  children  and 
pregnant  women,  and  home  visits  to 
families  with  newborns.  This  would 
include  child  care  services  that  respond 
to  the  needs  of  families.  When  services 
are  provided  through  referral,  it  requires 
that  the  Early  Head  Start  program 
assures  the  services  to  which  families 
are  referred  are  of  highest  quahty, 
available  and  accessible,  and  that 
needed  followup  occurs.  And  although 
service  delivery  mechanisms  may  vary, 
a  common  characteristic  will  be  that 
each  Early  Head  Start  program  will 
establish  a  place  which  is  recognized  as 
a  source  of  support  for  very  young 
children,  families,  and  caregiving  staff. 
Programs  will  be  encouraged  to  give  this 


Early  Head  Start  place  visibility  and 
identity. 

With  this  design,  the  Early  Head  Start 
program  will  be  suited  to  last  well  into 
the  next  century,  always  reshaping  itself 
to  provide  high  quahty,  responsive,  and 
respectful  services  to  America's 
youngest  children  and  their  families. 

Background,  Vision,  and  Goals 

The  reauthorization  of  the  Head  Start 
Act  in  1994  made  it  possible  to  formally 
open  a  new  chapter  of  Federal  support 
for  families  with  infants  and  toddlers  by 
establishing  a  special  initiative  within 
the  context  of  the  Head  Start  program. 
Beginning  in  Fiscal  Year  1995,  the 
Secretary  of  Health  and  Human  Services 
will  award  grants  to  Early  Head  Start 
programs  which  will  provide  early, 
continuous,  intensive,  and 
comprehensive  child  development  and 
family  support  services  to  low-income 
families  with  children  under  age  three. 
This  initiative  will  bring  together  under 
one  umbrella  Head  Start's  existing 
programs  for  families  with  infants  and 
toddlers,  the  Comprehensive  Child 
Development  Program  and  the  Parent 
and  Child  Centers;  strengthen  the 
Migrant  Head  Start  Program;  and  add 
new  resources  to  model  high  quality 
child  development  and  family 
development  services  for  very  young 
children  and  their  families. 

To  help  with  the  design  of  the  new 
initiative,  the  Secretary  formed  the 
Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlers.  The 
Committee  was  charged  with  advising 
the  Secretary  and  Assistant  Secretary  for 
Children  and  Families  on  the 
development  of  program  approaches  for 
the  initiative  that  would  address  the 
parenting  and  child  development  needs 
of  low-income  parents  and  their  infants 
and  toddlers.  We  were  to  pay  particular 
attention  to  the  key  principles  and  array 
of  models  of  effective  culturally  and 
developmentally  appropriate  service 
delivery.  To  fulfill  this  commitment,  we 
met  three  times  during  the  summer  of 
1994  to  engage  in  discussions  about  our 
vision  for  a  national  approach  to  high 
quality,  responsive  services  for  very 
young  children  and  their  families.  We 
outlined  the  Federal  role  for  carrying 
forth  this  vision,  ensuring  such 
programs  can  flourish. 

We  are  excited  about  the  fhiits  of 
these  deliberative  efforts  and  confident 
that  the  resulting  initiative  will  advance 
Head  Start  leadership  in  realizing  a 
national  vision  of  communities  where: 

►  children,  from  birth,  receive  ' 
support  through  their  family  and  their 
community  to  achieve  optimal  growlh 
and  development  and  build  a 
foundation  of  securitv,  self-confidence, 
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and  character  strength  which  will  in 
turn  enable  them  to  build  successful 
social  relationships  for  learning  and 
continued  development  through  later 
childhood  and  adulthood; 

►  families  receive  support  to  meet 
their  personal  goals,  and  resources  and 
guidance  to  prepare  for  their  child's 
birth  and  provide  a  warm,  caring, 
responsive  environment  for  their  very 
young  child; 

►  communities  embrace  and  support 
all  families,  celebrating  the  birth  of  their 
children  and  creating  an  environment 
where  support  and  resources  are 
mobilized  to  ensure  a  comprehensive, 
integrated  array  of  services  are  available 
and  accessible  for  all  very  young 
children  and  their  families;  and 

►  sfa^ receive  the  professional 
education  and  personal  support  they 
need  to  provide  high  quality 
environments  and  experiences  and 
engage  in  responsive  relationships  that 
promote  the  healthy  development  of 
infants,  toddlers,  and  their  families. 

In  keeping  with  this  vision,  the  goals 
set  forth  by  the  Advisory  Committee  for 
Early  Head  Start  will  be: 

►  To  provide  safe  and 
developmentally  enriching  caregiving 
and  environments  which  promote  the 
physical,  cognitive,  social  and 
emotional  growth  of  infants  and 
toddlers  and  prepare  them  for  future 
growth  and  development; 

►  To  support  parents,  both  mothers 
and  hthers,  in  their  role  as  primary 
caregivers  and  educators  of  their 
children,  and  families  in  meeting 
personal  goals  and  achieving  self- 
sufficiency  across  a  wide  variety  of 
domains; 

►  To  mobilize  communities  to 
provide  the  resources  and  environment 
necessary  to  ensure  a  comprehensive, 
integrated  array  of  services  and  support 
for  families,  and  to  foster  the  systems 
change  necessary  to  summon  forth  the 
guiding  vision  of  this  initiative;  and 

►  To  ensure  the  provision  of  high 
quality  responsive  services  to  fomiUes 
\*ith  infants  and  toddlers  through  the 
development  of  highly-trained,  caring 
and  adequately  compensated  program 
staff. 

The  Advisory  Committee  recognizes 
that  the  vision  and  goals  outlined  above 
have  also  been  shaped  by  the  lessons 
learned  from  the  Comprehensive  Child 
Development  Program,  Parent  and  Child 
Centers.  Migrant  Head  Start  Programs, 
locally  designed  Head  Start  programs, 
and  other  early  child  development  and 
family  support  efforts  serving  families 
with  very  young  children.  As  part  of  the 
overall  consultation  for  the 
development  of  this  initiative,  Federal 
staff  conducted  over  30  focus  groups 


with  parents,  practitioners,  researchers, 
advocates,  and  representatives  of 
professional  organizations.  Focus 
groups  were  designed  to  address  topical 
areas  such  as  child  care,  family  services, 
health  care,  support  and  services  for 
children  with  disabilities  and  their 
families,  community  mobilization, 
parent  involvement  and  parent 
advocacy.  In  addition.  Federal  staff  met 
with  or  received  materials  and 
recommendations  from  a  number  of 
other  experts  and  practitioners  in  the 
field.  The  suggestions,  guidance,  and 
information  received  through  this 
process  have  been  invaluable  to  both  the' 
Advisory  Committee  and  the 
Administration  on  Children,  Youth  and 
Families. 

Research  Rationale 

Findings  from  more  than  three 
decades  of  research  in  child  and  family 
development  support  the  vision  and 
goals  set  forth  for  support  to  families 
with  infants  and  toddlers.  We  know  that 
the  time  from  conception  to  age  three  is 
a  critical  period  of  human  development, 
as  change  occurs  more  rapidly  than  in 
any  other  period  of  the  life  span. 
Growth  in  these  early  years  establishes 
the  basic  foundation  for  future 
development.  For  infants  and  toddlers 
to  develop  optimally,  they  must  have 
healthy  beginnings  and  the  continuity  of 
responsive  and  caring  relationships. 
Together,  these  supports  help  promote 
optimal  cognitive,  social,  emotional, 
physical,  and  language  development. 
VVhen  these  supports  are  missing,  the 
immediate  and  future  development  of 
the  child  may  be  compromised. 
Fortunately,  recent  research  identifies 
characteristics  of  effective  programs  that 
enhance  both  child  and  family 
development.  This  growing  body  of 
knowledge  provides  a  solid  base  upon 
which  the  Early  Head  Start  program  can 
be  founded. 

Maternal  and  Infant  Health 

Maternal  and  infant  health  are 
essential  for  ensuring  normal  pre-  and 
post-natal  development  of  very  young 
children.  Late  or  inadequate  prenatal 
care,  malnutrition,  stress  and  exposure 
to  harmful  substances  are  associated 
with  shortened  gestation,  reduced 
birthweight,  birth  defects  and 
underdeveloped  brain  growth  (Osofsky. 
1975;  U.S.  Department  of  Health  and 
Human  Services,  1989;  Carnegie 
Corporation,  1994).  These,  in  turn,  have 
been  associated  with  higher 
probabilities  for  infant  mortality,  illness, 
disabilities,  child  abuse,  difficulty  in 
relationships  (Glasgow  and  Overall, 
1979)  and  subsequent  learning  disorders 
(Drillien,  Thomson  and  Bargoyne, 


1980).  During  the  early  years  of  Hfe, 
proper  nutrition,  routine  well-child 
health  care,  timely  immunizations,  safe 
environments  and  health-promoting 
behaviors  are  necessary  to  support 
physical  erowth  and  development. 

Given  the  paramount  importance  of 
health  for  very  young  children,  a  major 
focus  of  the  Early  Head  Start  program 
must  be  to  ensure  women  receive  the 
health  services  needed  to  promote  a 
healthy  pregnancy  and  birth,  and  very 
young  children  receive  early  and 
ongoing  well-baby  care,  immunizations, 
and  other  essential  health  services  to 
support  their  development. 

Child-Caregiver  Relationships 

The  child-caregiver  relationships  with 
the  mother,  father,  grandparent  and 
other  caregivers  are  critical  for 
providing  infants  and  toddlers  support, 
engagement,  continuity  and  emotional 
nourishment  necessary  for  healthy 
development,  and  the  development  of 
healthy  attachments  (Ainsworth,  Blehar, 
Waters  and  Wall.  1978).  Within  the 
context  of  caregiving  relationships,  the 
infant  builds  a  sense  of  what  is 
expected,  what  feels  right  in  the  world, 
as  well  as  skills  and  incentives  for  social 
turn-taking,  reciprocity  and  cooperation 
(Emde,  Biringen,  Clyman  and 
Oppenheim,  1991;  Isabella  and  Belsky, 
1991).  The  infant's  activities  are 
nourished  and  channeled  in  appropriate 
ways  so  as  to  encourage  a  sense  of 
initiative  and  self-directedness.  During 
the  toddler  period,  the  child,  through 
repeated  interactions  with  emotionally- 
available  caregivers,  also  begins  to  learn 
basic  skills  of  self-control,  emotional 
regulation  and  negotiation  (Kochanska, 
1991;  Kopp,  1989;  Suess,  Grossman  and 
Sroufe.  1992).  Empathy  for  others  and 
prosocial  tendencies  for  caring  and 
helping  also  develop  during 
toddlerhood  as  well  as  the  emotions  of 
pride  and  shame;  experiencing  and 
learning  about  these  capacities  require 
responsive  caregiving  relationships  in 
the  midst  of  life's  inevitable  stresses  and 
challenges  (Zahn-Waxler  and  Radke- 
Yarrow.  1990). 

A  sense  of  pleasure,  interest  in 
exploration,  early  imaginative 
capacities,  and  the  sharing  of  positive 
emotions  also  begin  in  infancy — all  of 
which  require  repeated  and  consistent 
caregiver  relationship  experiences  and 
form  a  basis  for  social  competence  that 
carries  through  toddlerhood  and  the 
preschool  period  (Emde.  1989;  Dix, 
1991).  The  opportunities  for  play  for 
both  infant  and  caregiver,  as  well  as  the 
skills  that  develop  from  play,  are  often 
under-appreciated  aspects  of  healthy 
development  (Bniner,  1986;  Elicker, 
Englund  and  Sroufe,  1992). 


Finally,  the  importance  of  promoting 
a  network  of  healthy  caregiving 
relationships  for  the  very  young  child 
cannot  be  overstated  (Crockenberg, 
1981;  Egeland,  Jacobvitz  and  Sroufe, 
1988;  Sameroff  and  Emde,  1989; 
Tronick,  Winn  and  Morelli,  1985).  The 
network  of  caring  relationships  provides 
an  ever-expanding  circle  of  support  for 
both  child  and  family.  Factors  that 
undenmine  optimal  child-caregiver 
relationships  include  isolation,  lack  of 
support  and  maternal  depression  (Cmic, 
Greenberg,  Robinson  and  Ragozin, 
1984),  the  latter  reported  to  be  as  high 
as  56%  in  some  samples  of  low-income 
new  mothers  (Hall,  Gurley,  Sachs  and 
Kryscio,  1991).  In  child  care  settings, 
high  staff  turnover,  low  staff  wages,  low 
quality  programming  and  lack  of 
adequate  staff  training  for  substitute 
caregivers  negatively  affects  the  quality 
of  child-caregiver  relationships  (Zigler 
and  Lang,  1991;  Whitebook,  Howes  and 
Phillips,  1989).  This  in  turn  further 
compromises  the  nature  and  quality  of 
the  child's  overall  development. 

Thus,  it  follows  that  a  major  focus  for 
Early  Head  Start  services  should  be  the 
development  of  healthy  and  skillful 
relationship  building  between  very 
yoimg  children  and  their  parents-and 
caregivers  that  encourages  interactions 
and  promotes  attention  and  activity  in 
infants.  Hence,  opportunities  for 
sustained  relationship-building  over 
extended  periods  of  times  will  be  an 
explicit  goal  throughout  the  program. 

Characteristics  of  Successful  Programs 
Serving  Families  with  Infants  and 
Toddlers 

The  goal  of  many  early  child 
development  programs  is  to  enable  the 
child,  with  the  support  of  the  parents  as 
primary  caregivers  and  other  caregivers, 
to  establish  a  developmental  path  that 
will  prepare  him  or  her  for  long-term 
success.  Hundreds  of  programs  with  a 
variety  of  specific  emphases  have 
sought  to  achieve  this  goal.  From  these 
many  interventions,  a  picture  of  the 
critical  ingredients  for  successful 
programs  has  emerged.  In  short,  we 
know  effective  programs  often  are 
characterized  by:  early  prenatal  services 
to  the  expectant  woman  (Olds, 
Henderson,  Tatelbaum  and  Chamberlin, 
1986);  a  two-generational  focus 
(Zuckerman  and  Brazelton,  1994; 
Administration  on  Children,  Youth  and 
Families,  1994;  Ramey  and  Campbell, 
1984;  Brooks-Gurm,  Klebanov,  Liaw, 
Spiker,  1993);  family-centered  services 
that  address  self-sufficiency  through  the 
provision  of  social  services  and  parent 
education  (Booth,  Barnard,  Mitchell  and 
Spieker,  1987;  Olds,  Henderson, 
Tatebaum  and  Chamberlin,  1986;  Olds, 


Henderson,  Tatebaum  and  Chamberlin, 
1988);  quality  child  development 
services  that  are  coupled  with  family 
services  (Lally,  Mangione  and  Honig, 
1987;  Brooks-Gunn,  Klebanov,  Liaw  and 
Spiker,  1993);  continuity  of  service 
delivery  for  the  child  and  family  that 
ensures  the  availability  of  support  over 
a  number  of  years  with  smooth 
transitions  to  other  service  dehvery 
systems  (Campbell  and  Ramey,  1994); 
continuity  of  caregivers  (Howes  and 
Hamilton,  1992);  intensity  of  service 
dehvery  in  terms  of  availability, 
accessibility,  and  usage  of  services 
(Booth,  Barnard,  Mitchell  and  Spieker. 
1987;  Ramey,  Bryant,  Wasik,  Sparling, 
Fendt  and  LaVange,  1992);  and 
consolidation  or  integration  of  serv'ice 
delivery  systems.  Further,  research  tells 
us  that  communities  have  been  found  to 
become  more  responsive  to  the  needs  of 
low-income  families  as  a  result  of 
program  activities  (Kirschner,  1970). 

Clearly,  research  over  the  past  three 
decades  has  shown  that  when  programs 
focus  on  both  child  development  and 
family  development  through  early,  high 
quality,  comprehensive,  continuous, 
intensive  services,  opportunities  for 
optimal  child  an(j  family  development 
can  be  realized,  even  for  the  most 
vulnerable  families  and  very  young 
children.  The  challenge  for  the 
Administration  on  Children,  Youth  and 
FamiHes  and  the  programs  which  will 
receive  funds  through  this  initiative  is 
to  translate  these  research  findings  into 
the  design  and  operation  of  high  quality 
programs  so  all  families  with  young 
children  served  by  Early  Head  Start  will 
be  able  to  grow  and  prosper.  The 
following  principles  and  cornerstones 
establish  the  framework  for  this  to 
occur. 

Program  Principles 

In  recognition  that  each  child  is  an 
individual  who  is  supported  by  a  family 
and  that  families  are  supported  by 
neighborhoods  and  communities,  the 
Advisory  Committee  recommends  that 
programs  funded  under  the  new 
initiative  be  encouraged  to  develop  a 
range  of  strategies  for  supporting  the 
growth  of  the  very  young  child  within 
the  family  and  the  growth  of  the  family 
vdthin  the  community.  Thus,  each  Early 
Head  Start  program  should  be  family- 
centered  and  community-based.  We 
recommend  that  the  following 
principles  ser\'e  as  the  conceptual 
foundation  for  Early  Head  Start: 

►  High  Quality:  Commitment  to 
excellence  will  enable  the  new 
programs  to  be  models  for  services  to 
families  with  infants  and  toddlers  from 
all  socioeconomic  strata  of  society.  High 
quality  will  be  assured  in  the  direct 


ser\'ices  provided,  and  in  the  services 
provided  through  referral.  To  this  end. 
each  program  will  acknowledge  and 
utilize  the  bodies  of  knowledge,  skills 
and  professional  ethics  surrounding  the 
fields  of  child  development,  family 
development  and  community  building. 
In  particular,  programs  will  recognize 
that  the  conception-to-three  age  period 
is  unique  in  both  the  rate  of 
development  and  in  the  way  young 
children's  physical  and  mental  growth 
reflects  and  absorbs  experiences  with 
caregivers  and  the  surroundings.  Thus, 
high  quahty  caregiving  practices  will 
spring  from  the  healthy  awareness  that 
the  unique  nature  of  infant  and  toddler 
development  not  only  carries  with  it 
major  opportimities  for  intervention,  but 
also  leaves  children  especially 
vulnerable  to  negative  inputs.  The 
Federal  government  will  share  in  the 
commitment  to  high  quality  by 
providing  thorough  and  ongoing 
monitoring  to  assure  program  adherence 
to  performance  standards;  technical 
assistance  that  addresses  each  program's 
individual  needs  and  amplifies 
innovation  and  development  across  all 
programs;  evaluation  which  measures 
program  success  against  meaningful 
outcomes  for  young  children  and 
families:  and  research  which  contributes 
to  the  state  of  the  art  on  child 
development,  family  development  and 
community  building. 

►  Prevention  and  promotion: 
Recognizing  that  windows  of 
opportunity  open  and  close  quickly  for 
families  and  young  children,  programs 
will  seek  and  pursue  opportunities  to 
play  a  positive  role  in  promoting  the 
physical,  social,  emotional,  cognitive 
and  language  development  of  young 
children  and  families  before  conception, 
prenatally.  upon  birth,  and  during  the 
early  years.  By  supporting  the 
promotion  of  their  health  and  well- 
being,  program  staff  will  be  able  to 
prevent  and  detect  problems  at  their 
earliest  stages,  rallying  the  services 
needed  to  help  the  child  and  family 
anticipate  and  overcome  problems 
before  they  interfere  with  healthy 
development.  While  early  and  proactive 
promotion  of  healthy  development  and 
healthy  behaviors  will  be  emphasized, 
programs  will  also  need  to  be  able  to 
understand  and  respond  to  family  crises 
that  may  occur  while  the  family  is 
enrolled  in  the  program. 

►  Positive  Relationships  and 
Continuity:  The  success  of  each  program 
will  rest  on  its  abihty  to  support  and 
enhance  strong,  caring,  continuous 
relationships  which  nurture  the  child, 
parents,  family,  and  caregiving  staff. 
Programs  will  support  the  mother-child, 
father-child  bond  by  recognizing  eac  h 
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parent  as  his  or  her  child's  Hrst  and 
primary  source  of  love,  nurturance  and 
guidance.  Caregiving  will  be  provided  to 
families  who  need  it  in  ways  that 
support  infant  and  toddler  attachment 
tu  a  limited  number  of  skilled  and 
caring  individuals,  thus  maintaining 
relationships  with  caregivers  over  time 
and  avoiding  the  trauma  of  loss 
t^xperienced  with  frequent  turnover  of 
key  people  in  the  child's  life.  These 
relationships  will  aim  to  respectfully 
enhance  child  interest,  curiosity,  play 
and  imagination,  which,  in  turn,  will 
develop  a  shared  sense  of  trust, 
c  onfidence  and  esteem  for  both 
(  an'giverand  child.  In  addition. 
[irograms  will  model  strong,  mutually 
respectful  relationships  between  staff 
and  families,  among  staff,  and  with 
other  community  organizations  and 
service  providers.  To  do  so.  programs 
will  be  receptive  to  individual  strengths, 
perspectives  and  contributions;  affirm 
the  value  of  the  child  and  family's  home 
culture;  and  support  an  environment 
where  very  young  children,  parents  and 
staff  can  teach  and  learn  from  each 
(liher. 

►  Parent  Involvement:  As  in  all 

1  lead  Start  efforts,  a  hallmark  of  the  n«;w 
initiative  will  be  the  creation  and 
sustenance  of  an  environment  that 
supports  the  hifthest  level  of  partnership 
with  parents,  both  mothers  jand  fathers. 
.\s  such,  programs  will  support  parents 
as  primary  nurturers.  educators,  and 
advocates  for  their  children;  assure  that 
♦  ach  parent  has  an  opportunity  for  an 
experience  that  supports  his  or  her  own 
growth  and  goals,  including  that  of 
[)arRnting;  and  provide  a  policy-  and 
(i«!cision-making  role  for  parents. 
Furthermore,  opportunities  for  parent 
involvement  will  encourage 
independence  and  self-sufficiency  for 
parents.  Special  efforts  will  be  made  to 
welcome  and  support  fathisrs  as 
parenting  partners. 

►  Inclusion:  Program  will  seek  to 
l)uild  communities  that  respect  each 
child  and  adult  as  an  individual  while 
at  the  same  time  reinforcing  a  sense  of 
belonging  to  the  group.  Programs  will 
support  participation  in  community  life 
bv  young  children  with  disabilities  and 
their  families;  families  of  very  young 
children  with  significant  disabilities 
will  be  fully  included  in  all  program 
services. 

►  Culture:  Children  and  their 
families  will  come  to  the  new  programs 
rooted  in  a  culture  which  gives  them 
meaning  and  direction.  Programs  will 
demonstrate  an  understanding  of, 
resfMict  for,  and  responsiveness  to  the 
lionic  culture  and  home  language  of 

I  '.or)'  child,  thus  affirming  the  values  of 
each  family's  culture  and  providing  the 


context  for  healthy  identity 
development  in  the  early  years  of  life. 
Program  staff  will  become  aware  of  their 
own  core  behefs  and  values  and  be 
attuned  to  the  role  culture  and  language 
play  in  child  development,  family 
development  and  the  surrounding 
community  values  and  attitudes. 
Programs  will  pursue  opportunities  to 
support  home  culture  and  language, 
while  also  recognizing  the  significance 
of  a  common  culture  shared  by  all.  In 
building  a  more  harmonious  and 
peaceful  community  for  children  to 
grow  in  and  for  families  to  share, 
programs  will  encourage  and  provide 
opportunities  for  families  and 
community  members  to  engage  in 
dialogue  about  culture,  language, 
cultural  diversity  and  multiculturalism. 

►  Comprehensiveness,  Flexibility. 
Responsiveness,  and  Intensity:  Programs 
will  honor  and  build  upon  the  unique 
strengths  and  abilities  of  the  children, 
families  and  communities  they  serve 
and  cxjntinually  adapt  to  meet  emerging 
needs.  Developmental  opportunities 
provided  to  each  infant  and  toddler  will 
address  the  whole  child  and  be 
continually  adapted  to  keep  pace  with 
his  or  her  developmental  growth.  And 
just  as  programs  need  to  be  responsive 
and  attentive  to  the  special  needs  of 
very  young  children  with  disabilities, 
they  also  need  to  be  responsive  to 
parents  with  disabilities.  Family 
development  planning  and  service 
provision  will  be  grounded  in  the  belief 
that  families,  including  those  whose 
problems  seem  overwhelming,  can 
identify  their  own  goals,  strengths  and 
needs,  and  are  capable  of  growth  and 
change.  Once  these  are  identified, 
program  resources  of  varied  intensity 
will  be  marshaled  to  support  the  whole 
family  in  an  individualized  and 
responsive  manner.  Barriers  which 
prevent  families  from  accessing  needed 
supports  will  be  overcome  through  the 
location,  coordination,  and  assurance  by 
program  staff  that  services  are  provided 
and  received.  Attention  will  also  be 
given  to  ensure  programs  meet  the 
needs  and  schedules  of  working  parents. 
Ultimately,  each  parent's  sense  of 
empowerment  and  ability  to  identify 
and  address  his  or  her  family's  needs 
will  be  fostered  by  responsive  and 
caring  relationships  with  program  staff 

►  Transition:  Programs  will  be 
responsible  for  ensuring  the  smooth 
transition  of  children  and  their  families 
into  Head  Start  or  other  preschool 
programs  which  are  of  high  quality  and 
provide  consistent  and  responsive 
caregiving.  The  Federal  government 
must  support  both  Early  Head  Start  and 
Head  Start  programs  in  carrying  out  this 
responsibility.  Transition  is  important 


fur  ensuring  continued  accessibility  to 
enriching  early  child  development 
experiences  and  for  providing  ongoing 
family  support  services  that  promote 
healthy  family  development.  To 
facilitate  this  transition,  parents  and 
caregivers  should  jointly  develop  a 
family  and  child  transition  plan, 
identifying  services  which  will  continue 
and  new  services  and  programs  which 
will  be  accessed.  Caregivers  from  both 
Early  Head  Start  and  the  new  service 
programs  will  share  responsibility  for 
coordinating  and  implementing  the 
plan. 

►  Coy7atora//on:  Recognizing  that  no 
one  program  will  be  able  to  meet  all  of 
a  child's  and  family's  needs,  programs 
will  initiate  or  become  embedded  in  an 
integrated  community  system  of  ser\'ice 
providers  and  strength  building 
organizations  such  as  churches  and 
other  religious  institutions,  schools  and 
civic  groups.  These  efforts  will  foster  a 
caring,  comprehensive  and  integrated 
community-wide  response  to  families 
with  young  children,  thus  maximizing 
scarce  financial  resources  and  avoiding 
duplication  of  agency  effort.  Likewise, 
the  Federal  Government  will  promote 
svstems  change  and  the  efficient  use  of 
resources  through  the  active  pursuit  of 
local.  State  and  Federal  partnerships 
which  enhance  the  capacity  of  local 
programs  to  collaborate  and  combine 
financial  resources. 

Program  Cornerstones 

The  principles  outHned  above 
establish  the  foundation  for  Early  Head 
Start,  a  program  that  meets  child 
development,  family  development,  and 
health  related  goals  while  striving  to 
provide  high  quality,  comprehensive, 
and  individualized  support  and 
services.  In  order  to  accomplish  this,  the 
Advisory  Committee  recommends  that 
the  Secretary  of  Health  and  Human 
Services  adopt  these  key  elements  as  the 
four  cornerstones  for  Early  Head  Start: 
child  development,  family 
development,  community  building,  and 
staff  development. 

Child  De\elopment 

Programs  will  seek  to  enhance  and 
advance  each  child's  development  by 
providing  individualized  support  that 
honors  the  unique  characteristics  and 
pace  of  infant/toddler  physical,  social, 
emotional,  cognitive  and  language 
development,  including  early  education 
and  health  care.  Critical  to  this 
development  is  the  promotion  of 
positive  parent-child  interactions  and 
the  enhancement  of  each  parent's 
knowledge  about  the  development  of 
their  child  within  healthy,  safe 
environments.  An  early  step  for 


providing  this  support  to  parents  will  be 
the  provision  of  home  visits  to  families 
with  newborns  to  offer  early 
encoiu-agement  and  support  and  build 
bridges  for  families  to  other  resources  in 
the  community.  Also  critical  to  the 
child's  development  is  access  to  and 
delivery  of  comprehensive  health  and 
mental  health  services  for  children, 
including  regular  child  health  care; 
screening  for  health  problems  such  as 
hearing,  anemia,  lead  poisoning, 
metabolic  problems;  immunizations; 
nutritional  assessment;  developmental 
sun'eillance  and  anticipatory  guidance 
All  children  deserve  a  medical  home 
that  provides  these  and  other  prevention 
and  treatment  services.  To  help 
facilitate  this.  Early  Head  Start  programs 
will  collaborate  with  a  variety  of 
organizations  and  disciplines  to  ensure 
health  supervision  for  children  and 
their  families. 

It  is  particularly  important  that  Earlv 
Head  Start  ensure  coordination  and 
continuity  of  services  for  infants  and 
toddlers  with  or  at  risk  of  a  disability, 
who  are  eligible  for  senices  through 
Early  Head  Start  and  Part  H  of  the 
Individuals  with  Disabilities  Education 
Act.  These  two  service  systems  should 
be  coordinated  and  integrated  so  that 
families  and  their  children  experience  a 
seamless  system  of  services,  as 
identified  in  their  family  development 
plan  or  individualized  service  plan 

As  programs  provide  child 
development  services,  they  must  ensure 
that  infants  and  toddlers  who  need 
child  care  receive  high  quality  part-  and 
full-day  services.  Such  child  care  can  be 
provided  directly  or  in  collaboration 
with  other  community  providers  as  long 
as  the  Early  Head  Start  program  assumes 
responsibility  for  ensuring  that  all 
settings  meet  the  Early  Head  Start 
performance  standards. 

In  general,  the  setting  w  here  these 
services  are  delivered  is  left  to  local 
option  and  the  preferences  of  families  as 
identified  through  their  individual 
family  development  plan.  Settings  can 
represent  a  range  of  options  including 
home  visiting;  family  support  centers: 
family  child  care  homes;  child  care 
centers;  centers 'where  families  are 
engaged  in  education,  training,  or 
emplovTnent;  community  health  centers: 
and  others. 

Family  Development 

Programs  must  recognize  that  ihv  kev 
to  optimal  child  development  and 
family  development  is  ^e 
empowerment  of  parents  in  goal  setting 
for  themselves  and  their  children 
Therefore,  families  and  staff  will 
collaboratively  design  and  update 
individualized  family  development 


plans  which  ensure  that  service  delivery 
strategies  are  rooted  in  the  foundation 
principles  and  are  responsive  to  the 
goals  and  ideals  of  the  families.  When 
families  are  served  by  additional 
programs  which  also  require  an 
individualized  family  service  plan,  such 
as  Part  H  of  the  Individuals  with 
Disabilities  Education  Act  and  family 
employabihty  plans,  then  a  single 
coordinated  plan  should  be  developed 
so  families  experience  a  seamless 
system  of  services.  Based  on  the  plan, 
programs  will  ensure  the  provision  of  a 
full  range  of  family  services  which 
consider  the  different  support  and 
educational  opportunities  needed  by 
new  parents,  pregnant  women  and 
expectant  fathers,  and  potential  parents, 
as  well  as  by  siblings  and  extended 
family  members  who  influence  the 
development  of  the  family  and  verv 
young  child. 

It  is  particularly  important  that 
parental  health  is  linked  to  children's 
health  and  development.  As  such, 
health  services  for  parents  need  to  be 
included  as  part  of  a  two-generational 
model  of  health  care.  Health  services 
must  be  accessible  for  parents  with  a 
special  emphasis  on  women's  health 
that  occurs  prior  to,  during,  and  after 
pregnancy. 

Services  which  programs  must 
provide  directly  or  through  referral,  and 
which  local  Early  Head  Start  programs 
must  actively  ensure  are  of  high  quality 
and  appropriately  followed  up  include: 
child  development  information:  health 
ser\'iccs,  including  services  for  women 
prior  to.  during,  and  after  pregnanc:y; 
mental  health  services;  services  to 
improve  health  behavior  such  as 
smoking  cessation  and  substance  abu.se 
treatment;  ser\ices  to  aduhs  to  support 
self-sufficiency,  including  adult 
education  and  basic  literacy  skills,  job 
training,  assistance  in  obtaining  income 
support,  food,  and  decent,  safe  housing, 
and  emergency  cash  or  in-kind 
assistance;  and  transportation  to 
program  services.  Programs  must 
provide  direct  opportunities  for  parent 
involvement  in  the  program  so  that 
parents  can  be  involved  as 
decisionmakers,  volunteers,  and/or 
employees.  Additional  services  not 
listed  above,  but  identified  by  families 
through  community  needs  assessments 
and  mappings,  may  be  provided  either 
directly  or  through  referral  at  local 
option. 

Community  Building 

The  commitment  of  programs  to  high 
quality  care  for  very  young  children  and 
their  families  serves  as  a  catalyst  for 
creating  a  community  environment  that 
shares  responsibility  for  the  healthy 


development  of  its  children.  A  program 
approach  that  exempUfies  openness  and 
caring  is  the  start  of  community 
building.  Programs  should  function  in 
communities  in  a  way  that  mirrors  the 
principles  that  are  the  foundation  of  the 
program  itself:  parents  become  a  vital 
resources  for  each  other  and  the 
community  at  large;  staff  nurture 
networks  of  support;  and  programs 
develop  relationships  of  trust  with  other 
commimity  institutions,  businesses,  and 
with  community  leaders.  By  becoming  a 
key  actor  in  the  fife  of  the  commimity. 
programs  can  serve  to  mobilize 
community  resources  and  energies  on 
behalf  of  children  and  families. 

Essential  to  community  building  is 
ensuring  a  comprehensive  network  of 
services  and  supports  for  verj-  young 
children  and  their  families  which  are 
culturally  responsive.  Programs  will  be 
expected  to  establish  collaborative 
relationships  with  other  communitv 
providers  and  strength-building 
organizations  such  as  churches  and 
other  religious  institutions,  schools  and 
civic  groups.  The  goal  of  these 
relationships  will  be  threefold: 
increased  access  to  high  quality  services 
for  program  families;  assurance  that  the 
program's  approach  to  serving  families 
with  infants  and  toddlers  fits  into  the 
existing  constellation  of  services  in  the 
community  so  that  there  is  a  coherent, 
integrated  approach  to  supporting 
families  with  very  young  children:  and 
systems  change  which  will  spark 
community  caring  and  responsive 
serv  ice  deliver\-  for  all  the  families  with 
young  children  who  live  there.  Thus,  all 
programs  will  be  required  to  conduct  an 
in-depth  assessment  of  existing 
community  resources  and  needs  and 
engage  in  an  ongoing  collaborative 
planning  process  with  a  range  of 
stakeholders,  including  parents  and 
residents  of  the  communitv. 

Staff  Development 

Programs  are  only  as  good  as  the 
individuals  who  staff  them.  This  is 
particularly  true  of  programs  whicn 
serve  young  children,  since  the 
potential  to  do  harm  during  the 
vulnerable  years  of  infancy  and 
toddierhood  is  so  great.  Thus,  staff 
development  has  been  included  as  a  kev 
element  in  order  to  underscore  its 
centrality  to  the  success  of  the  initiative. 

Programs  will  be  required  to  select 
staff  who,  together,  cover  the  spectrum 
of  skills,  knowledge  and  professional 
competencies  necessary  to  provide  high 
quality,  comprehensive,  culturaliv 
appropriate,  and  family-centered 
services  to  young  c:hildren  and  families. 
Equally  critical  will  be  each  program's 
ability  to  recognize  individuals  capable 
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of  entering  into  one-to-one  caregiving 
relationships  with  infants  and  toddlers 
which  support  the  positive  formation  of 
their  identities.  Likewise,  programs  will 
need  to  identify  the  capacity  of  potential 
staff  members  to  develop  caring, 
respectful  and  empowering 
relationships  with  families  and  other 
coworkers.  Such  individuals  will 
demonstrate  characteristics  such  as  high 
self-esteem,  personal  strength,  and  the 
capacity  for  being  emotionally  available. 
The  program  directors  who  make  these 
selections  will,  themselves,  need  to 
possess  these  characteristics  in  addition 
to  being  highly  skilled  administrators 
who  exemplify  leadership  qualities  such 
as  integrity,  warmth,  intuition  and 
holistic  thinking. 

Ongoing  staff  training,  supervision 
and  mentoring  of  both  line  staff  and 
supervisors  will  be  an  integral  part  of 
staff  development.  Such  training. 
sup>ervision,  and  mentoring  will  reflect 
an  interdisciplinary  approach  and 
emphasis  on  relationship  building.  Staff 
training  programs  will  ensure  that  staff 
are  "cross-trained"  in  the  areas  of  child 
development,  family  development  and 
community  building.  Particular 
emphasis  will  be  placed  on  building 
skills  in  the  areas  of  home  visiting; 
caregiving  relationships;  effective 
communication  with  parents;  family 
literacy;  healthy/safe  environments  and 
caregiving  practices;  early  identification 
of  unhealthy  behaviors  or  health 
problems;  service  coordination;  and  the 
provision  of  services  and  support  to 
diverse  populations,  including  families 
and  children  with  disabilities  and 
developmental  delays.  In  addition, 
training  efforts  and  supervision  will  be 
designed  to  develop  each  staff  person's 
capacity  to  function  as  a  member  of  a 
well-integrated,  diverse  and  mutually 
supportive  team  comprised  of  families 
and  other  staff.  To  this  end.  training  and 
supervision  will  support  opportunities 
for  practice,  feedback  and  reflection. 
Another  strategy  for  training  is  the 
development  of  multi-disciplinary 
teams  of  caregivers  who  can  engage  in 
team  teaching,  sharing  concerns  and 
problems,  exploring  different 
approaches,  and  learning  practical  skills 
for  working  with  participants  of  the 
program  and  service  providers  from 
other  relevant  delivery'  systems.  As 
such,  training  will  model  and  reinforce 
the  foundation  principles  of  this 
initiative. 

And  finally,  staff  selection,  training 
and  supervision  will  be  grounded  in  the 
knowledge  that  high  quality 
performance  and  development  occurs 
when  they  are  linked  to  rewards  such  as 
salary,  compensation,  and  career 
advancement;  provided  in  environments 


that  spark  curiosity,  excitement  and 
openness  to  new  ideas;  and  grounded  in 
best  practices  revealed  by  ongoing 
research,  evaluation  and  monitoring. 

Federal  Commitment 

Both  individual  programs  and  the 
Federal  government  must  work  hand  in 
hand  to  realize  the  vision,  principles, 
and  program  concept  outlined  above  the 
Early  Head  Start  program.  The  Advisory 
Committee  believes  that  a  Federal 
commitment  to  training,  monitoring, 
research  and  evaluation,  and 
partnership  building  which  respects  and 
supports  local  program  responsibility, 
initiative,  and  flexibility  is  paramount 
for  the  programs'  success.  In  addition, 
Federal  commitment  is  also  needed  to 
support  and  learn  from  existing  Federal 
programs  serving  families  with  infants 
and  toddlers  so  that  they  will  have  the 
opportunity  to  achieve  excellence  and 
meet  the  standards  that  will  be  set  forth 
for  this  initiative.  With  this 
commitment,  we  feel  the  initiative  for 
families  with  infants  and  toddlers  will 
be  able  to  serve  as  a  national  laboratory 
both  testing  and  exemplifying  quality 
child  development  and  family 
development  programs. 

Training 

Clearly  the  quality  of  programs  is 
contingent  upon  the  ongoing  support 
and  development  of  program  staff  who 
are  trained  in  the  various  disciplines 
which  support  the  principles  of  family- 
centered  services.  As  described  earlier, 
program  staff  need  to  be  able  to  facilitate 
both  the  development  of  very  young 
children  and  the  development  of 
families.  But  in  too  many  communities, 
staff  who  can  pfay  this  dual  role  are  few 
or  nonexistent. 

The  Advisory  Committee  urges  the 
Secretary  to  engage  in  public-private 
partnerships  aimed  at  establishing  a 
cadre  of  highly  trained  practitioners  and 
trainers  who  will  be  able  to  support  the 
development  of  very  young  children 
and  their  families.  Such  an  effort  should 
extend  beyond  the  scope  of  the  new 
initiative  for  families  with  infants  and 
toddlers,  so  that  children  cared  for  in  a 
variety  of  settings  will  benefit  from  this 
commitment  to  enhancing  the  quality 
and  quantity  of  caregivers.  An  example 
of  such  a  partnership  would  be  a 
commitment  on  the  part  of  the  Federal 
government  to  w^ork  with  institutions  of 
higher  learning  to  ensure  multi- 
disciplinary  pre-service  education  and 
field  work  experience  is  available  for 
students  who  wish  to  work  in  family- 
focused  programs  ser\  ing  very  young 
children  and  their  families.  Another 
example  would  be  partnering  with  the 
foundation  or  philanthropic  community 


to  develop  scholarship  programs  for 
low-income  students  desiring  but 
unable  to  enter  the  field.  A  further 
example  is  coordinating  with 
organizations  of  professional  trainers  to 
ensure  they  have  the  skills,  resources 
and  supports  needed  to  work  with 
programs  providing  early,  continuous, 
intensive  and  comprehensive  services 
and  support  to  very  young  children  and 
their  families. 

When  designing  the  specific  training 
and  technical  assistance  plan  for  Early 
Head  Start,  the  Federal  government 
must  focus  on  the  whole  spectrum  of 
support  and  services  that  are  needed  for 
developing  and  advancing  high  quality 
staff,  from  pre-service  and  in-service 
training  to  supervision  and  monitoring. 
These  supports  and  services  must  be 
provided  in  a  continuous,  holistic, 
responsive  manner  with  the  goal  of 
building  and  nurturing  the  highest 
quality  caregiving  in  all  programs. 

In  addition  to  the  focus  on  training, 
the  Federal  government  also  needs  to 
take  the  lead  in  modeling  a  commitment 
to  and  respect  for  the  importance  of  the 
caregiving  profession.  Given  this,  the 
Advisory  Committee  urges  the  Secretary 
to  implement  the  Early  Head  Start 
program  so  that  it  models  appropriate 
competencies,  institutionalization  of 
career  ladders  for  staff  working  within 
the  programs,  and  provision  of  staff 
salaries  that  are  comparable  to  the 
importance  of  the  job. 

Monitoring 

All  programs  need  support  and 
guidance  to  engage  in  continuous 
improvement.  As  directed  by  the 
legislation,  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  must  provide' this  support  and 
guidance  through  ongoing  monitoring  of 
the  operation  of  these  programs, 
evaluating  their  effectiveness,  and 
providing  training  and  technical 
assistance  tailored  to  the  particular 
needs  of  such  programs. 

The  Advisory  Committee  reminds  the 
Secretary  that  performance  standards 
must  be  developed  and  issued  in  order 
to  set  forth  the  expectation  of  high 
quality  services  and  environments  for 
programs  serving  famifies  with  infants 
and  toddlers.  It  is  recommended  that 
there  be  consistency  in  the  principles 
and  framework  of  the  Early  Head  Start 
and  Head  Start  performance  standards, 
with  the  goal  being  a  seamless  approach 
to  Federal  performance  standards  for 
children  from  birth  to  age  five.  While 
the  goal  should  be  a  seamless  approach, 
clearly  the  content  of  the  standards  will 
vary  to  reflect  the  differences  in 
development  of  children  during  this  a^jo 
span.  Once  these  are  issued,  monilorinv; 


should  become  a  tool  for  both 
measuring  progress  toward  these  high 
quality  standards  and  for  engaging  in 
continuous  improvement. 

fiesearch  and  Evaluation 

Evaluation  of  Early  Head  Start  is 
essential  for  determining  the 
effectiveness  of  the  initiative  and  for 
advancing  our  understanding  about 
which  services  work  best  for  different 
families  under  different  circumstances. 
Evaluation  data  and  information 
collected  at  the  local  level  as  part  of 
management  information  systems  and 
ethnographic  research  are  helpful  to 
provide  ongoing  feedback  to  programs 
and  support  staff  in  packaging  and 
delivering  a  comprehensive  array  of 
services  which  are  responsive  to  and 
reflective  of  the  individual  needs  of  verv 
young  children  and  their  families. 

The  Advisory  Committee  believes  that 
the  Secretary  must  approach  evaluation 
not  just  as  a  mechanism  for  producing 
summary  statistics  and  reports  about  the 
changes  in  child  and  family 
development  as  a  result  of  these  new 
efforts,  but  as  a  tool  for  individual 
programs  so  that  they  can  continuously 
refine  their  practices  based  on  feedback 
from  their  own  program  evaluation. 
This  feedback  is  essential  to  identify  the 
particular  conditions  and  activities  that 
enable  parents  and  other  caregivers  to 
most  successfully  support  children's 
development.  It  is  also  essential  to  test 
and  refine  as  appropriate  the  quality  of 
planning,  training,  staff  selection, 
supervision  and  program  management 
that  is  crucial  to  program  success.  These 
lessons  learned  will  benefit  local  Early 
Head  Start  programs,  add  new 
knowledge  to  tjhe  fields  of  child  £uid 
family  development,  and  will  help 
shape  future  efforts  at  the  Federal  level 
for  very  young  children  and  their 
families. 

In  keeping  with  the  Head  Start 
national  laboratory  role,  we  encourage 
research  that  e.xamines  variations  in 
Early  Head  Start  experiences  on  child 
development  to  learn  more  about  the 
effectiveness  of  different  interventions 
for  very  young  children  and  their 
families.  Accordingly,  we  encourage  the 
testing  of  new  models  which  might 
focus  on  linkages  between  this  initiative 
and  welfare  reform,  special  coordination 
with  Part  H  of  the  Individuals  with 
Disabilities  Education  Act.  or  efforts  to 
support  teen  parents  who  are  either  in 
school  or  training.  Equally  important 
will  be  research  that  identifies  features 
of  intervention  which  optimize 
relationship  building,  and  research  that 
examines  variations  in  caregiving 
experiences  as  they  influence  child 
development. 


We  also  recommend  that  research  and 
evaluation  for  this  initiative  be  part  of 
an  overall  research  agenda  for  Head 
Start  which  places  Head  Start  in  the 
broader  context  of  research  on  young 
children,  famiUes,  and  communities; 
ensures  a  commitment  to  ongoing 
themes;  and  has  the  flexibility  to 
respond  to  new  and  emerging 
developments  in  the  broader  early 
childhood  and  family  development 
fields. 

Partnership  Building 

Just  as  local  programs  will  be  required 
to  coordinate  services  in  the  State  and 
community  to  ensure  a  comprehensive 
array  of  services,  the  Federal 
government  must  also  build 
partnerships  across  programs,  agencies 
and  departments  to  facilitate  effective 
integration  and  coordination  of 
resources  and  ser\'ices. 

The  Advisory  Committee  points  out 
that  it  is  especially  important  that  the 
Head  Start  Bureau  work  with  the  U.S. 
Maternal  and  Child  Health  Bureau  and 
the  Medicaid  program  to  enhance  the 
availability  of  and  access  to 
comprehensive  health  services  for 
pregnant  women,  and  very  young 
children  and  their  families.  The 
Advisory  Committee  particularly 
recommends  Federal  leadership  in  the 
development  of  services  that  are  scarce 
in  communities,  such  as  mental  health 
services  that  meet  the  needs  of  families 
with  infants  and  toddlers.  It  is  equally 
important  that  linkages  be  made  with 
the  U.S.  Department  of  Education. 
Office  of  Special  Education  and 
Rehabilitative  Services  and  the  Federal 
Interagency  Coordination  Council  so 
that  there  is  a  clear  message  from  the 
Federal  government  about  the 
importance  of  partnership  around  early 
intervention  at  the  Federal,  State  and 
community  levels,  especially  between 
this  initiative  and  Part  H  of  the 
Individuals  with  Disabilities  Education 
Act.  The  formation  of  a  single  Federal 
Interagency  Coordination  Council  to 
address  services  for  families  with 
infants  and  toddlers  who  are  served  by 
Head  Start  and/or  by  Part  H  is 
recommended.  Further,  the  Head  Start 
Bureau  is  advised  to  develop 
partnerships  with  the  National  Institute 
of  Child  Health  and  Development  and 
the  National  Institute  of  Mental  Health 
so  that  programmatic  and  research 
activities  can  be  coordinated  and  the 
results  benefit  and  influence  the  work  of 
all  institutions. 

Beyond  coordination  and  partnership 
building  among  the  many  programs, 
agencies,  and  departments  of  the 
Federal  government,  the  Advisory- 
Committee  advises  the  Head  Start 


Bureau  to  continue  consultation  with 
professional  organizations  from  relevant 
child  and  family  development 
disciplines.  Such  consultation  will  help 
staff  of  the  Head  Start  Bureau  learn 
about  emerging  knowledge  and  apply 
this  to  the  planning,  implementation, 
and  evaluation  of  this  and  other 
programs. 

Finally,  it  is  equally  important  that 
the  Head  Start  Bureau  re-evaluate  its 
own  regulations  and  procedures  to 
support  local  creativity  and 
responsiveness  to  the  needs  of  very  ' 
young  children  and  their  families.  As  a 
first  step,  the  Advisory-  Committee 
recommends  that  the  Secretary  explore 
opportunities  for  Early  Head  Start 
programs  to  combine  these  resources 
with  other  public  and  private  funding 
sources  in  order  to  serve  more  very 
young  children  and  their  families  who 
might  benefit  from  Early  Head  Start 
services  and  support.  This  is  especialiv 
important  as  many  Advisory-  Committee 
members  feel  that  all  children  within  a 
very  low  income  community  should  be 
afforded  access  to  these  services.  By 
allowing  and  encouraging  Early  Head 
Start  communities  to  partner  with  other 
funding  streams,  it  may  be  possible  in 
some  communities  to  provide  access  to 
most  or  all  families  with  very-  young 
children 

Funding 

All  of  the  above  issues — from  the 
principles  to  the  program  concept  and 
Federal  commitments — are  moot  when 
there  are  not  adequate  resources  to 
develop  and  sustain  high  quality  in  each 
program.  .Advisor,'  Committee  members 
see  the  role  of  Early  Head  Start  as  a 
national  laboratory  and  catalvst  for 
change.  The  members  point  out  that  a 
Federal  commitment  is  needed  to 
ensure  that  resources  are  availrble  in 
the  short-  and  long-term  to  support  the 
provision  of  high  quality,  well- 
integrated  services. 

Conclusion 

Early  Head  Start  represents  a  new  era 
of  support  for  America's  youngest 
children  and  their  families.  It  sets  forth 
a  vision  that  honors  the  unique 
strengths  of  very  young  children,  their 
families  and  communities,  and  tho  staff 
who  work  with  them.  It  calls  for 
programs  to  provide  family-centered 
and  community-based  services  and 
supports  thaUare  individualized,  of 
highest  quality,  and  that  promote 
positive  health  and  development.  And  it 
commands  significant  attention  at  the 
Federal  level  for  training,  technical 
assistance,  monitoring,  and  research  and 
evaluation  to  ensure  these  programs  can 
flourish. 
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The  members  of  the  Advisory 
Committee  on  Services  for  FamiHes 
with  Infants  and  Toddlers  are  proud  to 
set  forth  this  vision  and  implementation 
design  for  Early  Head  Start.  We  call  on 
the  Secretary  and  the  nation  to  move 
ahead  rapidly  with  a  series  of  steps  to 
make  this  vision  a  reality.  So  much  is 
at  stake  for  our  youngest  children  and 
their  families. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Chapter  I 

Meeting  of  the  Indian  Self- 
Oetermination  Negotiated  Rulemaking 
Committee 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  meeting. 


summary:  The  Secretary  of  the  Interior 
(DOI)  and  the  Secretary  of  Health  and 
Human  Services  (DHHS)  have 
established  an  Indian  Self- 
Determination  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (ISDEAA), 
Pub.  L.  93-638.  25  U.S.C.  450  et  seq.,  as 
amended.  The  Departments  have 
determined  that  the  establishnient  of 
this  Committee  is  in  the  public  interest 
and  will  assist  the  agem:ies  in 


developing  regulations  authorized 
under  Section  107  of  the  ISDEA^\. 
DATES:  The  Committee  will  have  its  first 
meeting  as  shown  below: 

Tuesday.  April  11,  1995,  8:30  A.M.  to 

5:00  P.M. 
Wednesday,  April  12,  1995,  8:30  A.M. 

to  5:00  P.M. 
Thursday.  April  13.  1995,  8:30  A.M.  to 

5:00  P.M. 

ADDRESSES:  The  April  11-13,  1995. 
meeting  will  be  held  at  the:  Holiday  Inn. 
Arlington  at  Ballston.  1-66  and  Glebe 
Road,  4610  North  Fairfax  Drive, 
Arlington,  Virginia  22203,  Telephone: 
(703)  243-9800,  Toll  Free  #:  (800)  46.5- 
4329. 

Written  statements  may  be  summitted 
to  Mr.  James  J.  Thomas.  Chief,  Division 
of  Self-Determination  Services.  Bureau 
of  Indian  Affairs,  1849  C  Street  NW., 
MS-4627-MIB,  Washington.  DC  20240, 
Telephone  (202)  208-3708. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  J.  Thomas,  Chief,  Division  of 
Self-Determination  Services,  Bureau  of 
Indian  Affairs.  1849  C  Street  NW..  MS- 


4fi27-MIB,  Washington.  DC  20240 
TeU'phone  (202)  208-3708. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  he  published  in  the  Federal 
Register.  The  meetings  will  be  open  Ici 
the  public  without  advanced 
registration.  Public  attendance  niav  be 
limited  to  the  space  available.  Members 
of  the  public  may  make  statements 
during  the  meeting,  to  the  extent  time 
permits  and  file  written  statements  with 
the  Committee  for  its  consideration. 
Written  statements  should  be  subniitI(Ml 
to  the  address  listed  above.  Sumnwries 
of  Committee  meetings  will  be  available 
for  public  inspection  and  copying  ten 
days  following  each  meeting  at  the  s.iino 
address.  In  addition,  the  materials 
received  to  date  during  the  input 
sessions  are  available  for  inspection  .iud 
copying  ;it  the  same  address 

Diitcd  Murch  1.3.  1995 
Ada  E.  Deer, 

AssisUmt  Si^  rflary — Indian  Affairs 

|I"R  Doi  .  i)5-h.T78  Filed  3-16-95,  HAU  ;nii| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0335] 

Medical  Devices;  Mammography 
Quality  Standards  Act  of  1992; 
Inspection  Fees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
fees  it  will  as,sess  for  inspections  of 
mammography  facilities  during  fiscal 
year  1995  (FY  95).  The  Mammography 
Quality  Standards  Act  of  1992  (MQSA) 
requires  FDA  to  assess  and  collect  fees    - 
from  mammography  facilities  to  cover 
the  costs  of  annual  inspections  required 
by  the  MQSA.  This  notice  explains 
which  facilities  are  subject  to  payment 
of  inspection  fees,  provides  information 
on  the  costs  included  in  developing 
inspection  fees,  and  provides 
information  on  the  inspection,  billing, 
and  collection  processes. 
DATES:  Effective  October  1.  1994,  for  all 
inspections  conducted  under  42  U.S.C. 
263b(g).  Written  comments  by  June  15, 
1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.1-23, 12420 
Farklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  McCrohan,  Center  for  Devices  and 
Radiological  Health  (HFZ-240).  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  301-594- 
3332,  fax  301-594-3306. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  MQSA  amended  Title  III  of  the 
Public  Health  Services  Act  (the  PHS 
Act)  (42  U.S.C.  262  p(  seq.)  by  adding  a 
new  section  354  (42  U.S.C.  263b)  to 
require  uniform  national  quality 
standards  for  mammography  facilities. 
The  MQSA  requires  all  mammography 
facilities,  other  than  facilities  of  the 
Department  of  Veterans  Affairs,  to  be 
accredited  by  an  approved  accreditation 
body  and  certified  by  the  Secretary  of 
Health  and  Human  Services  as  meeting 
quality  standards.  Facilities  must  obtain 
a  certificate  by  October  1,  1994,  in  order 
to  continue  to  legally  provide 
mammography  services.  See  58  FR 
67558.  December  21,  1993, 
"Mammography  Facilities — 
Requirements  for  Accrediting  Bodies 
and  Quality  Standards  and  Certification 


Requirements,"  interim  rules  and  59  FR 
49808,  September  30,  1994,  "Quality 
Standards  and  Certification 
Requirements  for  Mammography 
Facilities,"  amending  the  interim  rules. 
The  MQSA  requires  FDA  to  establish  a 
Federal  certification  and  inspection 
program  for  mammography  facilities; 
regulations  and  standards  for 
accreditation  bodies;  and  standards  for 
equipment,  personnel,  quality 
assurance,  and  recordkeeping  and 
reporting  by  mammography  facilities. 

The  MQSA  requires  annual  facility  • 
inspections  to  determine  compliance 
with  the  quality  standards.  Section 
354(r)  of  the  PHS  Act  requires  FDA  to 
assess  and  collect  fees  for  inspections  of 
all  mammography  facilities,  other  than 
Governmental  entities  as  determined  by 
FDA,  to  cover  the  costs  of  inspections. 
FDA  is  providing  notice  of  the  fees  to  be 
assessed  during  FY  95  and  additional 
information  relating  to  those  fees. 
Although  the  MQSA  does  not  require 
FDA  to  solicit  comments  on  fee 
assessment  and  collection,  FDA  is 
inviting  comments  from  interested 
persons  in  order  to  have  the  benefit  of 
additional  views  and  information. 

II.  Inspections  under  the 
Mammography  Quality  Standards  Act 
of  1992 

Section  354(g)(1)  of  the  PHS  Act 
requires  FDA,  or  a  State  operating  under 
a  delegation  of  authority  from  FDA,  to 
conduct  an  annual  inspection  of  each 
mammography  facility.  The  purpose  of 
the  annual  inspection  is  to  determine 
facility  compliance  with  quality 
standards  established  under  the  MQSA. 
The  quality  standards  to  be  enforced 
during  FY  95  were  established  by  an 
interim  rule  published  at  58  FR  67565, 
December  21,  1993,  "Quality  Standards 
and  Certification  Requirements  for 
Mammography  Facilities,"  amended  by 
an  interim  rule  published  at  59  FR 
49808,  September  30,  1994,  "Quality 
Standards  and  Certification 
Requirements  for  Mammography 
Facilities."  Inspections  will  be 
conducted  by  inspectors  who  have  met 
Federal  training  requirements  and  who 
are  certified  by  FDA. 

Under  ordinary  circumstances, 
inspections  will  be  conducted  during 
the  regular  business  hours  of  the  facility 
or  at  a  mutually  agreed  time.  FDA 
normally  will  provide  5  working  days 
advance  notice  of  each  annual 
inspection.  If  a  significant  deficiency  is 
identified  during  an  inspection,  FDA 
will  provide  information  on  necessary 
corrective  action  and  in  appropriate 
cases,  will  schedule  a  followup 
inspection  after  the  facility  has  had  a 
reasonable  time  to  corre<:t  the 


deficiency.  FDA  normally  will  provide 
5  working  days  advance  notice  of  eai:li 
followup  inspection.  FDA  may  make 
unannounced  inspections  or  may 
provide  shorter  notice  if  prompt  action 
is  necessary  to  protect  the  public  health 
(see  42  U.S.C.  263b(g)(4)). 

III.  Costs  Included  in  FY  1995 
Inspection  Fees 

Section  354(r)  of  the  PHS  Act  requires 
FDA  to  assess  and  collect  fees  from 
persons  who  own  or  lease 
mammography  facilities,  or  their  agents, 
to  cover  the  cost  of  annual  and  followup 
inspections  conducted  by  FDA  or  a 
State  acting  under  a  delegation  from 
FDA.  Section  354(r)  limits  FDA's 
discretion  in  setting  inspection  fees  in 
three  ways:  (1)  Fees  must  be  set  so  that. 
for  a  given  fiscal  year,  the  aggregate 
amount  of  fees  collected  will  equal  the 
aggregate  costs  of  inspections 
conducted;  (2)  a  facility's  liability  for 
fees  must  be  reasonably  based  on  the 
proportion  of  the  inspection  costs  whi(h 
relate  to  the  facility;  and  (3) 
Governmental  entities,  as  determined  by 
FDA.  are  exempt  from  payment  of  fees. 

FDA  has  determined  that  the 
following  categories  of  costs  are 
recoverable  under  section  354(r)  of  the 
PHS  Act  and  has  included  them  in  the 
fees  to  be  assessed  in  FY  95: 

•  Personnel  costs  of  annual  and 
followup  inspections  of  mammography 
facilities,  including  administration  and 
support. 

•  Purchase  of  equipment, 
development  of  instrument  calibration 
procedures,  calibration  of  instruments 
used  in  the  inspections,  and 
modification  of  training  facilities  and 
laboratories  to  support  MQSA 
operations. 

•  Design,  programming,  and 
maintenance  of  data  systems  necessary 
to  schedule  and  track  inspections  and  to 
collect  data  during  inspections. 

•  Training  and  certification  of 
inspectors  Cboth  FDA  and  State 
inspectors). 

•  Costs  of  billing  facilities  for  fees  due 
for  annual  and  followup  inspections 
and  collecting  facility  payments. 

•  Tracking,  coordination,  and 
direction  of  inspections. 

•  Overhead  and  support  attributable 
to  facility  inspections. 

FDA  has  calculated  the  fixed  and 
variable  amounts  of  these  costs.  Be<;ause 
facilities  and  most  scientific  equipment 
are  durable  and  can  be  used  for  a  period 
of  years,  it  is  not  appropriate  to  recover 
the  full  costs  of  such  expenditures  in 
the  year  of  purchase.  To  do  so  would 
result  in  the  MQSA  inspection  fee 
varying  widely  from  one  year  to  the 
next.  Instead,  these  costs  will  be 


recovered  over  the  useful  life  of  the 
asset.  FDA  has  used  these  data  on  fixed 
and  variable  costs  to  determine  fees  for 
two  categories  of  inspection: 

•  Annual  inspection  of  each 
mammography  facility.  The  recoverable 
portions  of  all  fixed  costs  of  the 
inspection  program  and  appropriate 
variable  costs  are  recovered  in  the 
annual  inspection  fee.  This  fee  will  vary 
depending  on  how  many  mammography 
units  are  used  by  a  facility.  All 
mammography  facilities,  except 
Governmental  entities,  will  be  subjert  to 
this  fee. 

•  Followup  inspections.  If  the  annual 
inspection  of  a  facility  identifies  a 
deficiency  that  necessitates  a  followup 
inspection,  that  facility  will  be  assessed 
an  additional  fee  to  recover  the  costs  of 
that  additional  inspection.  Only  variable 
costs  directly  related  to  followup 
inspections  are  recovered. 
Governmental  entities  and  all  facilities 
that  do  not  require  a  followup 
inspection  are  not  subject  to  this  fee. 

IV.  Inspection  Fees  to  be  Assessed 
During  FY  95 

j\fter  consulting  with  the  National 
Mammography  Quality  Advisory- 
Committee.  FDA  has  determined  that, 
for  FY  95  (October  1. 1994  to  September 
:t0.  1995),  a  facility's  inspection  fees 
will  be  based  on  the  number  of 
mammography  units  used  by  the 
facility.  Based  on  information  submitted 
by  States  during  contract  negotiations 
and  a  1993  survey  by  the  National 
Cancer  Institute.  FDA  estimates  that 
there  are  13.252  mammography  units 
and  10,666  facilities  subject  to 
inspection  in  FY  1995.  Most  facilities 
(83  percent)  have  only  a  single 
mammography  unit  and  fewer  than  5 
percent  of  facilities  have  more  than  two, 
units. 

FDA  has  determined  that  the 
following  fet  s  will  be  a.ssessed  for 
fac:ility  inspections  conducted  in  fiscal 
year  1995: 


Type  of  Inspection 

Fee 

Annual  

S1.178forthe  first 

unit,  plus  S152  for 

each  additional 

unit. 

Followup     

S670  for  each  follow- 

up  inspection. 

The  f(se  schedule  is  subjet:t  to  change 
each  fiscal  year  to  ensure  that  the 
aggregate  amount  of  fees  collected 
during  any  fiscal  year  equals  the 
aggregate  amount  of  costs  for  such  fistal 
year  for  inspection  of  facilities 

FDA  reviewed  and  considered  .several 
methodologies  for  setting  annual 
tn.spoction  fois  for  FV  95.  ini:luding  iif 


strudures  that  would  do  one  or  more  of 
the  following:  (1)  Account  for 
differences  in  facility  size  (the  adopted 
methodology);  (2)  establish  a  fiat  fee  that 
would  not  vary  by  facility  size;  (3) 
acc;ount  for  regional  variations  in 
inspe«iion  costs;  (4)  eliminate  separate 
followup  inspection  fees  by  increasing 
the  annual  inspection  fee.  HDA  decided 
to  charge  separately  for  annual  and 
followrup  inspections  because  FDA 
believes  it  is  more  appropriate  and 
equitable  for  the  costs  of  followup 
inspections  to  be  borne  entirely  by  the 
facilities  that  require  such  inspections. 
In  addition,  this  approach  eliminated 
the  need  for  FDA  to  attempt  to  estimate 
the  number  of  followup  inspections  that 
will  be  conducted  FDA  chose  to  use  a 
uniform,  national  fee  structure  because, 
at  this  time,  the  agency  lacks  sufficient 
information  to  adopt  any  other 
approach. 

For  followup  inspections,  FDA 
considered  a  flat  fee  (the  adopted 
methodology)  and  an  hourly  rate  that 
would  vary  the  fee  by  the  length  of  the 
inspection.  FDA  has  chosen  to  adopt  a 
flat  fee  for  followup  inspections  because 
this  approach  eliminates  concerns  about 
variations  among  inspectors  and 
differential  treatment  of  facilities. 

The  methodology  adopted  by  FDA  to 
determine  inspection  fees  does  not  pass 
on  the  costs  of  inspecting  Governmental 
entities  to  other  facilities.  The  entire 
cost  of  inspecting  Governmental  entities 
will  be  home  by  FDA  and  paid  out  of 
appropriated  funds. 

The  agency  invites  comments  on 
alternative  methods  of  determining 
inspection  fees  under  the  MQSA  and 
may  consider  altering  its  methodology 
in  the  future,  after  actual  inspection 
experience  provides  more  accurate  data 
about  differences  among  facilities  and 
variations  in  costs  by  State,  region,  or 
other  factors. 

V.  Facilities  Subject  to  Payment  of 
Inspection  Fees 

Under  the  MQSA.  all  certified 
mammography  facilities  except 
Governmental  entities,  as  deterrnimd  hv 
FD.A.  are  subject  to  payment  of 
inspection  fees  (.see  42  U.S.C.  263b(r)). 

F13.^  has  developed  a  definition  that 
will  be  used  to  detennine  whether  a 
facility  qualifies  as  a  "Governmental 
entity"  for  the  purpose  of  determining 
whether  a  facility  is  exempt  from 
payment  of  inspection  fees  under  42 
I'.S.C.  263b(r).  A  Governmental  entity  is 
a  mammography  facility  subject  to 
inspection  under  section  354(g)(1)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
263b(g)(l),that  meets  either  of  the 
following  criteria:  (1)  Is  operated  by  any 
FeiiiT.'il  ill  parlment.  Slate,  district. 


UMI 


territory,  pos,session.  Federally- 
recognized  Indian  tribe,  city,  county, 
town,  village,  municipal  corporation  or 
similar  political  organization  or  subpart 
thereof,  or  (2)  provides  services  under 
the  Breast  and  Cervical  Cancer  Mortality 
Prevention  Act  of  1990,  42  U.S  C.  300k 
ft  seq.,  and  at  least  50  percent  of  the 
mammography  screening  examinations 
provided  during  the  preceding  12 
months  were  funded  under  that  statute 

In  making  these  determinations.  FD.^ 
reviewed  the  legislative  history  of  the 
Mammography  Quality  Standards  Act  of 
1992.  There  is  nothing  in  the  legislative 
history  to  indicate  that  Congress 
intended  the  exemption  for 
Governmental  entities  to  be  r<;ad 
expansively.  Nor  is  there  anything  in 
the  legislative  history  to  suggest  that 
Congress  intended  FDA  to  distinguish 
among  mammography  facilities  with 
respect  to  this  exemption  for  any 
particular  policy  reason,  such  as  the 
type  of  organization  operating  the 
facility  (e.g.,  facilities  that  qualify  as  a 
charitable  organization  under  .section 
501(c)(3)  of  the  Internal  Revenue  Code), 
location  (e.g..  rural  facilities),  or  size 
(e.g..  facilities  that  handle  relatively  few 
patients).  Accordingly.  FD.A  has 
interpreted  the  exemption  provision  in 
a  manner  that  will  recoup  the  costs  of 
inspections  from  as  many  facilities  as 
pos.sible.  This  approach  will  reduce  the 
likelihood  that  fiscal  constraints  will 
undermine  the  agency's  ability  to 
perform  adequate  inspections  required 
by  the  law. 

FDA  determined  that  the  definition  ol 
Governmental  entity  under  the  MQSA 
should  include  facilities  that  are  highl> 
dependent  on  funding  provided  under 
the  Breast  and  Cervical  Cancer  Mortalilv 
Prevention  Act  of  1990  (DCCMPA)  (see" 
42  U.S.C.  300k  rt  seq).  That  statute 
authorizes  ^irants  to  States  for  programs 
to  screen  women  for  breast  and  cenical 
cancer  as  a  preventive  health  measure 
(see  42  U.S.C.  300k).  Low  income 
women  are  given  priority  for  screening 
ser\'ices.  including  free  services  to  any 
woman  with  income  below  the  official 
poverty  line  (see  42  U.S.C.  3l)0n). 
Advi.sory  committee  discussions  raised 
concern  that  assessing  an  inspection  fm- 
on  certain  facilities  receiving  these 
grants  would  be  at  variance  with,  and 
could  undermine,  the  initiative  that 
Congress  legislated  through  BCCMPA, 
and  that  the  Department  of  Health  nnti 
Human  .Ser\'ices  implemented,  to 
provide  inammot'raphy  screening  to 
under-served  populations.  In  respon.sc 
to  this  concern,  FDA  de<;ided  to  ini:lude 
in  its  definition  of  Governmental  entity. 
tho.se  facilities  with  BCCMPA  grants 
that  provide  at  least  ,50  percent  of  their 
mamtnography  screening  services  to  the 
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population  targeted  by  BCCMPA.  FDA 
believes  relatively  few  (less  than  100) 
facilities  will  qualify  as  Governmental 
entities  because  of  their  dependence  on 
BCCMPA  grants.  These  facilities  pursue 
the  same  public  health  objectives  as  the 
MQSA  and  are  largely  dependent  on 
Federal  payments.  Assessing  an 
inspection  fee  would  do  little  more  than 
shift  the  costs  of  one  Federal  program  to 
another  Federal  program  while 
subjecting  the  Federal  government  to 
the  transaction  costs  involved  with  such 
transfers. 

The  agency  invites  comments  on 
alternative  ways  to  define  Governmental 
entities  under  the  MQSA  and  may 
consider  altering  its  determination  in 
the  future,  af^er  actual  inspection 
experience  provides  more  accurate  data 
about  other  types  of  facilities  that  might 
be  included  in  the  category  which  is 
exempt  from  inspection  fees  under  42 
U.S.C.  263b{r). 

Prior  to  the  first  annual  inspection  of 
a  facility,  FDA  will  contact  the  facility 
and  provide  an  opportunity  for  the 
facility  to  attest  that  it  qualifies  as  a 
Governmental  entity.  Facilities  that  FDA 
finds  to  be  Governmental  entities  will 
not  be  billed  for  inspections. 

VI.  Billing  and  Collection  Procedures 

Within  30  days  following  inspection, 
FDA  will  mail  a  bill  to  the  inspected 
facility  (Governmental  entities  will  not 
receive  bills).  The  bill  will  set  forth  the 
type  of  inspection  conducted  (annual  or 
followup),  the  fee  to  be  paid,  and  the 
date  payment  is  due  (30  days  after 
billing  date).  Inspection  fees  will  be 
billed  to  and  collected  from  the  party 
that  operates  the  facility.  If  the  facility 
is  owned  or  controlled  by  an  entity 
other  than  the  operator,  it  is  up  to  the 
parties  to  establish,  through  contract  or 
otherwise,  how  the  costs  of  facility 
inspections  will  be  allocated. 


If  full  payment  is  not  received  by  the 
due  date,  a  second  bill  will  be  sent.  At 
that  time,  interest  will  begin  to  accrue 
at  the  prevailing  rate  set  by  the 
Department  of  the  Treasury  (currently, 
the  prevailing  rate  is  13  percent),  a  6 
percent  late  payment  penalty  will  be 
assessed  in  accordance  with  45  CFR 
30.13,  and  a  $20  administrative  fee  will 
be  assessed  for  each  30-day  period  that 
a  balance  remains  due.  If  payment  is  not 
received  within  30  days  of  a  third  and 
final  bill,  FDA  may  initiate  action  to 
collect  unpaid  balances  (with  interest 
and  penalties),  including  the  use  of 
collection  agencies  and  reporting  of 
delinquencies  to  commercial  credit 
reporting  agencies. 

VII.  Review  and  Appeals  Procedures 

FDA  will  review  each  declaration  that 
a  facility  qualifies  as  a  Governmental 
entity.  If  FDA  disallows  a  facility's 
claim  that  it  is  a  Governmental  entity, 
a  bill  will  be  sent  to  the  facility  with 
payment  due  within  30  days. 

If  FDA  determines  that  a  facility  is  not 
a  Governmental  entity,  but  the  facility 
believes  it  qualifies  for  exemption  under 
the  definition  of  Governmental  entity 
set  forth  above,  the  facility  may  appeal 
FDA's  determination  by  explaining  and 
certifying  the  basis  for  its  belief  in  a 
letter  directed  to  the  FDA  Ombudsman, 
c/o  Mammography  Quality  Assurance 
Program,  Food  and  Drug 
Administration,  P.O.  Box  6057, 
Columbia,  MD  21045-6057,  postmarked 
within  30  days  of  FDA's  notice  to  the 
facility  that  the  facility  does  not  qualify 
as  a  Governmental  entity.  The  FDA 
Ombudsman  will  review  a  facility's 
claim  that  it  is  a  Governmental  entity 
and  will  normally  reach  a  decision 
within  60  days.  If  the  Ombudsman 
determines  that  a  facility  does  not 
qualify  as  a  Governmental  entity,  the 


Ombudsman  shall  provide  a  statement 
of  the  grounds  for  that  determination. 
The  Ombudsman's  decision  will 
constitute  the  agency's  final  decision  on 
the  matter.  During  the  time  required  for 
the  Ombudsman's  review,  FDA's  efforts 
to  collect  the  fee  will  be  suspended. 

VIII.  Request  for  Conunents 

Although  MQSA  does  not  riBquire 
FDA  to  solicit  comments  on  fee 
exemption,  assessment  and  collection. 
FDA  is  inviting  comments  from 
interested  persons  in  order  to  have  the 
benefit  of  additional  views  and 
information.  FDA  may  consider  altering 
its  methodology  of  defining 
Governmental  entities,  and  as-sessing 
and  collecting  fees  under  MQSA  in 
future  years,  after  actual  inspection 
experience  provides  more  accurate  data 
about  differences  among  facilities  and 
variations  in  costs  by  State,  region,  or 
other  factors. 

Interested  persons  may  on  or  before 
June  15, 1995  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  and  a 
full  explanation  of  the  costs  included 
and  the  methodology  employed  in 
determining  these  fees  are  on  file  with 
the  Dockets  Management  Branch 
(address  above)  and  may  be  seen  in  that 
office  between  9:00  a.m.  and  4:00  p  m.'. 
Monday  through  Friday. 

Dated:  March  13,  1995. 
William  B.  Schuitz, 
Dppii  ty  Commissoner  for  Policy. 
|FR  Doc.  9,5-6614  Filed  3-16-95;  8:45  ..mi) 
B(LLING  CODE  416(M>1-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart123 

[FRL-6146-6] 

AiiMndment  to  R«quir«fn«nts  for 
Authorized  State  Permit  Programs 
Under  Section  402  of  the  Clean  Water 
Act 

■  AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
the  regulations  concerning  the 
minimum  requirements  for  federally 
authorized  State  permitting  programs 
under  section  402  of  the  Clean  Water 
Act.  The  proposed  rule  would  explicitly 
require  that  State  law  must  provide  any 
interested  person  an  opportunity  to 
challenge  the  approval  or  denial  of  402 
permits  issued  by  the  State  in  State 
court.  The  intent  of  the  proposed  rule  is 
to  ensure  that  any  interested  person  has 
the  opportimity  to  challenge  judicially 
the  final  action  on  State-issued  permits, 
to  the  same  extent  as  if  the  permit  were 
israeo  by  EPA.  Most  States  already  have 
this  authority  which  allows  for  local 
resolution  of  issues.  As  a  result,  EPA 
beUeves  today's  proposed  rule  will 
apply  to  a  very  small  number  of  States 
with  authorization  to  administer  the 
National  Pollutant  DiachArge 
ElimiBation  System  (NFOBS)  penirit 
program.  EPA  is  not  proposing  at  this 
time  to  esttMfsfa  thJawmniwinent  for 
Tribal  pemitting  programs  under 
seetkm  402,  but  is  soticiting  comments 
on  various  issues  related  to  extending 
this  requirement  to  Tribes.  No  Tribes  are 
currently  authorned  to  operate  the 
NPDESpcqgram. 
DATES:  Written  comments  on  this 
proposed  nrfe  must  be  submitted  on  or 
before  June  15, 1995. 
ADDRESSES:  Commenters  are  requested 
to  submit  three  copies  of  their 
comments  to  the  Comment  Clerk  for  the 
section  402  Amendment;  Water  Docket; 
MC— 4101,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington 
DC  20460.  Commenters  who  would  hke 
acknowledgement  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

A  copy  of  the  supporting  information 
for  this  proposal  is  available  for  review 
at  EPA's  Water  Docket,  room  L-102,  401 
M  Street,  SW.,  Washington,  DC  20460. 
For  access  to  the  docket  materials,  call 
(202)  260-3027  between  9  a.m.  and  3:30 
p.m.  for  an  appointment. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laura  J.  Phillips,  Office  of  Wastewater 


Management  (GWM),  Permit^  Division 
|4203)i  EnviranaMntal  Protection 
Agency.  401  M  Street,  SW.,  WadingKn. 
DC  20460,  (202)  260-9541. 
SUPPLEMENTARY  INFORMATION: 
Information  in  this  preamble  is 
organized  as  follows: 

I.  Summary  and  Explanation  of  Todai^s 

Action 

1.  Background 

2.  Rationale  and  Authority  for  Proposed 
Rule 

3.  Scope  of  Standing  RequirenMBi 

4.  Exhaustion  of  Administrative  Remedies 
.    5.  Alternatives  Under  Consideration 

6.  Time  Period  for  Compliance 

II.  Request  for  Comment 

III.  Supporting  Documentation 

1.  Compliance  With  Executive  OMler  12a6S 
(Regulatory  Impact  AnaJ^yii^ 

2.  Compliance  With  ExoortiwOkder  12*75 

3.  Paperwork  Reduction  Act 

4.  Regulatory  Flexibility  Act 

I.  Summary  and  Explawation  of  Todajr^ 
Action 

1.  Background 

Congress  enacted  the  Clean  Water 
Act,  33  U.S.C  1251  et  seq.  ("CWA~or 
"the  Act"),  "to  restore  and  maintain  the 
chemical,  phjrsrcal,  and  biological 
inte^ty  of  the  Nation's  watexs.** 
Section  lOlUi  33  U.S.C.  1251(a)>  To 
achieve  this  objective,  the  Act 
authorizes  EPA,  or  a  State  approved  by 
EPA,  to  issue  permits  controlluig  the 
discharge  of  fMoth^ants  to  navig^ie 
waters.  Section  4az(a)(l)rd3  US.C. 
1342(a)(1).  A  State  that  wishes  to 
admizuster  its  own  permit  program  for 
discharges  of  poUotants,  other  than 
dredged  or  fit)  material,  to  navigable 
waters  may  subont  a  descriptiaa  erf  the 
prt^ram  it  proposes  to  administer  to 
EPA  fioT  approval  according  to  criteria 
sat  forth  in  the  statute.  Section  402(b>. 
33  U.S.C  1342(bl. 

EPA  is  authorized  to  treat  Indian 
Tifiies  in  the  same  manner  as  Stales  for 
purposes  of  certain  provisions  of  the 
CWA,  including  section  402.  Section 
518(e),  33  U.S.C.  1377(e). 

EPA's  regulations  at  40  CFR  part  1Z3 
establish  minimum  requirements  for 
federally  authorized  State  permit 
programs  under  section  402  of  the  CWA. 
These  regulations  include  federally 
recognized  Indian  Tribes  within  the 
definition  of  "State."  40  CFR  122.2.  EPA 
is  proposing  to  add  language  to  pert  123 
that  makes  clear  the  intent  that,  to 
receive  or  retain  Federal  authorization, 
a  State  must  have  laws  that  afifan)  any 
interested  person  the  opportunity  to 
challenge  in  State  court  the  final 
approval  or  denial  of  402  penaits  fay  the 
State.  The  intent  of  this  proposal  is  to 
ensiu^  that  State  programs  provide  the 
public  with  an  opportunity  to  challenge 


final  action  on  402  permits  in  State 
courts,  to  the  same  extent  as  if  the 
permit  were  federally-issued.  EPA  is 
inviting  comment  on  various  issues 
related  to  extending  this  requirement  to 
Tribes. 

2.  Rationale  and  Authority  for  Proposed 
Rule 

EPA  has  become  aware  of  instances  in 
which  citizens  are  barred  from 
challenging  State-issued  permits 
because  of  restrictive  standing 
•requirements  in  State  law.  EPA  believes 
this  is  a  gap  in  the  regulations  setting 
minimum-requirements  for  State  402   ~ 
permit  programs  that  needs  to  be 
addressed. 

A  coalition  of  environmental  groups 
has  filed  two  petitions  requesting  that 
EPA  withdraw  the  Virginia  State  402 
permit  program,  citing  a  limitation  on 
citizen  standing,  among  other  alleged 
deficiencies.  In  particular,  they  allege 
that  recent  changes  in  the  law  in  the 
State  of  Virginia  have  significantly 
narrowed  the  public's  opportunity  to 
challenge  State-issued  402  permits. 
Virginia's  State  Water  Control  Law,  the 
State  law  under  which  Virginia's 
authorized  program  is  administered, 
authorizes  only  an  "owner  aggrieved"  to 
challenge  permits  in  court.  VA  Code 
62.1-44.29.  In  1990,  the  Virginia 
legislature  amended  and  narrowed  the 
statutory  definition  of  "owner."  The 
environmental  groups  allege  that  under 
three  opinions  of  the  Virginia  Court  of 
Appeals  and  the  State  Water  Control 
Law,  only  a  permittee  has  standing  to 
challenge  the  issuance  or  denial  of  a  402 
permit  in  State  court.  Environmental 
Defense  Fund  v.  State  Water  Control 
Board,  12  Va.  App.  456,  404  SE.2d  728 
(1991),  reh'g  en  banc  denied.  1991  Va. 
App.  LEXIS  129;  Town  of  Fries  v.  State 
Water  Control  Board,  13  Va.  App.  213, 
409  SE.2d  634  (1991).  See  Citizens  for 
Clean  Air  v.  State  Air  Pollution  Control 
Board,  13  Va.  App.  430,  412  SE.2d  715 
(1991)(interpreting  similar  language  in 
Virginia  Air  Pollution  Control  Law). 
They  allege  that  under  these  three 
decisions,  riparian  landowners,  local 
governments  that  wish  to  draw  drinking 
water  from  the  waters  in  question, 
downstream  permittees,  local  business 
and  property  owners  associations,  local 
civic  associations  and  environmental 
organizations  whose  members  use  the 
waters  in  question  may  not  challenge  a 
State-issued  permit  in  State  court. 

The  Agency  is  committed  to  moving 
away  from  permit-by-permit  oversight. 
At  the  same  time,  it  is  critical  that  EPA 
continue  in  its  partnership  role  to 
supjx)rt  effective  State  implementation. 
It  is  also  essential  to  provide  for 
meaningful  local  participation  and 


resolution  of  permit  specific  issues.  An 
important  component  of  effective  public 
participation  is  that  the  public  have 
access  to  judicial  forums  to  challenge 
State-issued  permits  to  the  same  extent 
as  would  be  the  case  were  EPA  the 
permitting  authority.  This  approach 
ensures  that  as  EPA  reduces  its 
oversight,  both  EPA  and  the  States 
remain  directly  accountable  on  a 
permit-by-permit  basis  to  the  public.  To 
this  end,  EPA  believes  the  purposes  of 
the  CWA  can  best  be  accomplished  by 
providing  an  opportunity  for  review  in 
State  court  of  the  final  approval  or 
denial  of  402  permits  by  all  interested 
persons,  as  well  as  permittees  and 
permit  applicants,  in  order  to  ensure  an 
adequate  and  meaningful  opportunity 
for  public  review  and  comment  on 
issues  addressed  by  the  permit.  The 
same  concerns  arise  when  the  program 
is  federally  administered;  that  is  why 
Congress  provided  for  judicial  review  of 
Federal  permit  actions  in  Federal  court. 

When  citizens  are  denied  the 
opportunity  to  challenge  executive 
agency  decisions  in  (:ourt,  their  ability 
to  influence  permitting  decisions 
through  other  required  elements  of 
public  participation,  such  as  through 
public  comments  and  public  hearings 
on  proposed  permits,  may  be  seriously 
compromised.  If  citizens  perceive  that  a 
State  is  not  addressing  their  concerns 
about  402  permits  because  the  citizens 
have  no  recourse  to  an  impartial 
judiciary,  that  perception  also  has  a 
chilling  effect  on  all  the  remaining 
forms  of  public  participation  in  the 
permitting  process.  EPA  believes  that  in 
order  to  effectuate  the  policies  and 
purposes  of  the  CWA,  States  must 
address  the  legitimate  concerns  of 
citizens  about  402  permits.  Accordingly, 
EPA  is  proposing  to  add  language  to 
part  123  explicitly  requiring  that  all 
interested  persons  must  have  an 
opportunity  to  challenge  the  final 
approval  or  denial  of  402  permits  in 
State  court.  In  the  judgment  of  EPA,  this 
effectively  balances  the  CWA's  strong 
policy  favoring  public  participation  in 
the  development  of  water  pollution 
controls  with  the  policy  to  "recognize, 
preserve  and  protect  the  primary 
responsibilities  and  rights  of  the  States 
to  prevent,  reduce  and  eliminate 
pollution..."  Section  lOlCb),  33  U.S.C. 
1251(b).  It  effectuates  EPA's  strong 
policy  interest  in  deferring  to  State 
administration  of  authorized  NPDES 
programs  while  ensuring  that  citizens 
will  be  able  to  influence  permitting 
decisions  through  public  participation 
and  will  have  access  to  the  courts  to 
challenge  State-issued  permits  to  the 


same  extent  as  if  the  program  were 
federally  administered. 

EPA's  direct  authority  to  specify  this 
requirement  is  found  at  sections  101(e), 
304(i),  402(b)  and  (c),  and  501(a)  of  the 
CWA. 

Section  501(a).  33  U.S.C.  1361(a), 
confers  general  authority  on  the 
Administrator  to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
her  functions  under  the  CWA.  Section 
304(i),  33  U.S.C.  1314(i),  provides  that 
EPA  shall  promulgate  guidelines 
establishing  the  minimum  procedural 
and  other  elements  of  any  State  program 
under  section  402.  Section  101(e) 
provides  that  "(plublic  participation  in 
the  development,  revision,  and 
enforcement  of  any  regulation,  standard, 
effluent  limitation,  plan,  or  program 
established  by  the  Administrator  or  any 
State  under  this  chapter  shall  be 
provided  for,  encouraged,  and  assisted 
by  the  Administrator  and  the  States  . . 
. ."  33  U.S.C.  1251(e).  To  establish 
minimum  public  participation 
requirements  consistent  with  these 
statutor>'  goals,  section  101(e)  directs 
the  Administrator,  in  cooperation  with 
the  States,  to  estabUsh  minimum 
guidelines  for  public  participation.  Id. 

Congress  included  the  provisions 
relating  to  public  participation  in 
section  101(e)  because  it  recognized  that 
"[a]  high  degree  of  informed  public 
participation  in  the  control  process  is 
essential  to  the  accomplishment  of  the 
objectives  we  seek — a  restored  and 
protected  natural  environment."  S.  Rep. 
414.  92d  Cong.,  2d  Sess.  12  (1972), 
reprinted  in  A  Legislative  History  of  the 
Water  Pollution  Control  Act 
Amendments  of  1972,  Cong.  Research 
Service,  Comm.  Print  No.  1,  93d  Cong., 
1st  Sess.  108  {1973)(hereinafler  cited  as 
1972  Legis.  Hist.)  at  1430.  The  Senate 
Conference  Report  obser\'ed  further  that 
implementation  of  water  pollution 
control  measures  would  depend,  "to  a 
great  extent,  upon  the  pressures  and 
persistence  which  an  interested  public 
can  exert  upon  the  governmental 
process.  The  Environmental  Protection 
Agency  and  the  State  should  actively 
seek,  encourage  and  assist  the 
involvement  and  participation  of  the 
public  in  the  process  of  setting  water 
quality  requirements  and  in  their 
subsequent  implementation  and 
enforcement."  Id.  See  also  Senate 
Conference  Report  at  72,  1972  Legis. 
Hist,  at  1490  ("The  scrutiny  of  the 
public...  is  extremely  important  in 
insuring  expeditious  implementation  of 
the  authority  [conferred  by  section  402] 
and  a  high  level  of  performance  by  all 
levels  of  government  and  discharge 
sources.")  Similarly,  the  House  directed 
EPA  and  the  States  "to  encourage  and 


assist  the  public  so  that  it  may  fully 
participate  in  the  administrative 
process."  H.  Rep.  911. 92d  Cong.,  2d 
Sess.  79.  1972  Legis.  Hist,  at  766. 
Congressman  Dingell,  a  leading  sponsor 
of  the  CWA,  characterized  section 
101(e)  as  applying  "across  the  board." 
Id.  at  108.  See  also  id.  at  249. 

Section  402(b)  establishes  the 
statutory  standards  applicable  to  the 
approval  of  State  402  permitting 
programs.  These  standards  also  reflect 
the  importance  that  Congress  attached 
to  effective  public  participation  in 
establishing  controls  on  water  pollution. 
States  wishing  to  administer  a  402 
permit  program  must  estabUsh  to  the 
satisfaction  of  the  Administrator  that 
they  have  enacted  laws  that  provide 
adequate  authority  to  carry  out  the  State 
program.  Section  402(b),  33  U.S.C. 
1342(b).  Section  402(b)(3)  contains  an 
explicit  requirement  for  public 
participation  in  the  development  of 
State  permits.  Subsection  (3)  allows 
disapproval  upon  a  finding  of 
inadequate  authority  "(tjo  insure  that 
the  public,  and  any  other  State  the 
waters  of  which  may  be  affected,  receive 
notice  of  each  application  for  a  permit 
and  to  provide  an  opportunity  for  public 
hearing  before  a  ruling  on  each  such 
application."  Id.  Section  402(c),  33 
U.S.C.  1342(c).  authorizes  EPA  to 
withdraw  a  State  program  if  it  is  not 
being  administered  in  accordance  with 
applicable  reouirements. 

The  courts  nave  also  recognized  that 
meaningful  and  adequate  public 
participation  is  an  essential  part  of  a 
State  program  under  section  402.  See 
Natural  Resources  Defense  Council  v. 
EPA,  859  F.2d  156. 175-78  (D.C.  Cir. 
1988)(approving  part  123  regulations 
regarding  citizen  intervention  in  State 
enforcement  actions);  Citizens  for  a 
Better  Environment  v.  EPA.  596  F.2d 
720.  reh'g  denied.  596  F.2d  725  (7th  Cir. 
1979)(invalidating  EPA  approval  of  a 
State  program  in  fiie  absence  of  prior 
promulgation  of  guidelines  regarding 
citizen  participation  in  State 
enforcement  actions). 

Thus,  the  CWA  vests  considerable 
discretion  in  the  Administrator  to  set 
minimum  requirements  applicable  to 
authorized  402  programs,  particularly 
with  respect  to  public  participation  and 
the  rights  of  citizens  to  influence  the 
permitting  process.  See  Natural 
Resources  Defense  Council  v.  EPA,  859 
F.2d  at  175-178. 

EPA's  proposal  is  further  supported 
by  the  statutory  provisions  governing 
challenges  to  402  permits  issued  by 
EPA.  Section  509(b)(1)  of  the  CWA,  33 
U.S.C.  1369(b)(1),  provides  that  "any 
interested  person"  may  obtain  judicial 
review  in  the  United  States  Court  of 
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Appeals  ef  tba  Administrator's  action  in 
issuing  or  denying  any  permit  under 
section  402.  There  is  do  indication  that 
Congress  intended  that  the  public's 
rights  to  challenge  permit  actions  would 
be  diminished,  upon  EFA's  approval  of 
a  State  402  program,  to  the  point  that 
the  goal  of  adeq^iate  and  effective  public 
participation  in  the  pennit  issuance 
process  would  be  comproinised. 
(Similarly,  Congress  has  provided 
citizens  the  abihty,  except  in  defined 
circumstances,  to  cocunence  a  civil 
action  in  the  United  States  District 
Court  against  any  person  who  is  alleged 
to  be  in  violation  of  any  effluent 
standard  or  limitatioQ  under  the  CWA, 
regardless  of  whether  the  permitting 
authority  is  EPA  or  the  State.  Section 
505(a).  aa  V^XL  1363(al). 

The  regulations  setting  minimum 
requirements  for  authorized  State  402 
permit  programs,  40  CFR  part  123.  do 
not  explicitly  address  requirements  for 
citizen  standing  to  challenge  the 
approval  or  denial  of  permits  in  State 
court.  The  current  part  123  regulations 
were  originally  issued  on  Vfay  19, 1980. 
45  FR  33290.  When  EPA  issued  those 
regiJations,  the  Agiency  did  not 
contemphte  that  Slate  law  might  Umit 
the  opportunity  for  interested  citizens  to 
challenge  Rnal  permit  decisions  in  State 
court  to  such  a  degree  that  it  is 
substantially  narrower  than  the 
opportunity  afforded  under  section  509 
to  challenge  federally-issued  permits. 
Accordingly.  EPA  believes  it  needs  to 
specify  standing  requirements  in  part 
123.  EPA  seeks  to  add  langjuage  to  part 
123  that  would  explicitly  require  that  in 
order  lo  receive  or  retain  authorization, 
a  State  most  afibrd  any  interested 
person  the  opportunity  to  challenge  the 
hnal  approval  or  denial  of  402  permits 
in  State  court.  The  proposal  would 
codify  the  Agency's  interpretation  of  the 
CWA,  asset  forth  above.  EPA  believes 
the  Clean  Water  Act  authorizes  the 
Agency  to  specif  this  requirement  as  a 
precondition  to  the  assumption  and 
continued  operation  of  a  402  permitting 
program  by  a  State. 

The  proposed  rule  would  apply  to 
hnal  actions  with  respect  to 
modificatioa.  revocation  and  reissuance 
and  termination  of  permits  as  well  as 
the  approval  or  denial  of  permits  in  the 
first  instance. 

3.  Scope  of  Standing  Requirement 

EPA's  proposal  malces  it  dear  that 
"any  interested  person"  must  be 
afforded  standing  to  challenge  Hnal 
action  by  a  State  in  issuing  or  denying 
a  402  permit;  this  ptoposal  would 
ensure  consistency  with  the  standing 
afforded  the  public  to  challenge 
federally-issijed  permits  in  Pe^ral 


court.  The  legislative  history  of  the 
CWA  states  explicitly  that  the  term 
"interested  person"  in  section  509tb)  is 
inleoded  to  embody  the  injury  in  fact 
rule  of  the  Adrmnistrative  Procedure 
Act.  as  set  forth  by  the  Supreme  Court 
in  T3SierTB  Club  v.  Morton,  405  U.S. 
727  (1972).  S.  Conference  Rep.  Noc 
1236,  92d  Cong,  2d  Sess.  146  (1972), 
1972  Legts.  Hist  at  2A1,  32a 
Montgomery  EnviroameBtid  Coaiition  v. 
CosiJe,  646  F.2d  568,  576-78  fD.C.  Qr. 
1980).  See  Trustees /or  A7asirff  v.  EPA. 
749  F.2d  549.  554-55  (9tb  Qr.  1984). 
EPA  intends  that  the  term  "interested 
person"  as  used  in  the  proposed  rule 
have  the  same  meaning  that  it  has  in 
section  509(b).  Today's  proposal  would 
ensure  that  citizen  standing  to  challenge 
the  issuance  or  denial  of  State-issued 
402  permits  is  similariy  expansive 
where  the  State  is  authorized  to 
administer  402  perorit  fHtigrams. 

As  interpreted  by  the  United  States 
Supreme  Court,  the  standing 
requirement  of  Article  Dl  of  the 
Constitution  contains  three  key 
elements: 

I  Alt  an  irreducible  miaimum,  Art  ill 
requires  the  psrt^  whc  invokes  the  court's 
authority  to  "shew  tiiat  b*  personally  has 
suffered  soaut  actuai  or  threatened  injury  as 
a  result  of  the  putativeiy  illegal  cooduct  of 
the  deCendant."...  and  that  the  iniury  "£urly 
can  be  traced  to  the  challenged  action"  and 
"is  likefy  to  be  redressed  by  a  bworable 
decision'.'* 

Valley  Forg)s  Christian  Calleg/e  v. 
Americans  United  for  Separation  of 
Church  and  State.  Inc.,  454  U.S.  464, 
472  (1982Kcitations  omined.  See  also 
Lujan  V.  Defenders  of  Wildlife,  504  U.S. 

,  119  L.Ed  Jd  351. 364  (1992). 

With  respect  to  the  nature  of  the 
injury  that  an  "interested  person"  must 
show  to  obtain  standing,  the  Supreme 
Court  held  in  Sierra  Chih  v.  S4ortan,  405 
U.S.  at  734-35.  that  harm  to  an 
economic  interest  is  not  necessary  to 
confer  standing.  Harm  to  an  aesthetic, 
environmental,  or  recreational  interest 
is  sufficient,  provided  that  the  party 
seeking  judicial  review  is  am<u)g  thie 
injured.  This  holding  was  most  receiuly 
reaffirmed  by  the  Supreme  Court  in 
Lujan  V.  Defenders  of  WUdHfe,  504  U.S. 

,  119  I-.Ed.2d  at  265  C'lotf  course, 

the  desire  to  use  or  observe  an  animal 
species,  even  for  purely  aesthetic 
purposes,  is  undeniably  a  cognizable 
interest  for  purposes  of  standing.''^.  See 
also  Japan  Whaling  As&'n  v.  Aoiehcan 
Cetacean  Society.  478  U.S.  221,  231  n. 
4  (1986);  Adiddlesex  County  Sewerage 
Auth.  V.  National  Sea  Ciammers.  As&'n, 
453  U.S.  1. 16-17.  This  low  threshold 
for  sufficiency  of  injury  has  been 
applied  in  many  decisions.  See,  e.g^ 
Sierra  Chib  v.  Simkins Industries,  lac.. 


847  F.2d  1109  (4th  Cir.  1988),  cert, 
denied,  491  U.&  904  (1989)  (injury  to 
aesthetic  and  environmental  interests  is 
sufficient  where  pollution  would  aflect 
a  river  along  which  a  single  group 
member  hiked);  Friends  of  the  Earth  v. 
Consolidated  Fail  Corp.,  768  F.2d  57,  61 
(2d  Cir.  1985)  (recreational  use  of  a  river 
and  offense  to  afsthetic  values  are 
sufficient  to  demonstrate  injtuy  in  factV 

4.  Exhaustion  of  Administrative 
Remedies 

A  requirement  that  ail  interested 
persons  have  the  opportunity  to 
challenge  final  permitting  acticxis 
judicially  should  be  distinguished  bom 
a  requirement  that  interested  persons 
must  exhaust  administrative  remedies 
in  order  to  preserve  their  opportunity  lo 
challenge  permitting  actions  judicially. 
For  example.  Federal  regulations  require 
that  interested  persons  must  raise 
reasonably  ascertainable  issues  during 
the  public  comment  period  on  a  draft 
402  permit  (40  CFR  124.13)  and  mu.st 
request  an  evidentiary  bearing  on  a 
permit  decision  thejr  wish  to  ch3JI<mge 
(40  CFR  124.74).  Today's  proposal  does 
not  affect  the  authority  of  States  to 
adopt  similar,  reasonable  requirements 
that  interested  persons  exhaust  available 
administrative  remedies  in  order  to 
preserve  their  opportimity  to  challenge 
final  permitting  actions  in  State  cot>rt. 

5.  Alternatives  Under  Consideration 

EPA  also  considered  amer»dir>g  pari . 
123  to  require  that  State  law  must 
provide  an  opportunity  for  judicia! 
review  of  a  hnal  State  permit  action 
under  section  402  by  the  permit 
applicant  and  any  person  who 
participated  in  the  public  comment 
process.  See  section  502|b)(6)  of  the 
Clean  Air  Act.  42  U.S.C.  7661a^bM6X 
The  Agency  prefers  the  "any  interested 
person"  language  because  it  tracks 
section  509(bXl)  of  the  CWA.  which 
allows  "any  interested  person"  to 
challenge  spedhed  final  actions  of  the 
Administrator,  including  the  issuaiace  or 
denial  of  any  permit  under  section  402, 
in  the  United  States  Court  of  Appeals. 
It  is  also  consistent  with  existing 
regulations  under  the  CWA  which  allow 
"any  interested  person"  to  request  an 
evidentiary  hearing  on  a  Regional 
Administrator's  final  permit  decision. 
40  CFR  124.74.  As  noted  above.  States 
would  be  hee  under  today's  proposal  to 
impose  reasonable  requiremeitts  that 
interested  persons  must  exhaust 
administrative  remedies,  such  as 
participation  in  the  pubtic  comment 
process,  in  order  to  preserve  their 
opportunity  to  challenge  a  final 
permitting  action  in  State  court. 


EPA  solicits  comment  on  whether  it 
should  adopt  a  requirement,  in  lieu  of 
the  proposed  regulatory  language,  that 
State  law  must  provide  an  opportunity 
for  judicial  review  of  a  final  permitting 
action  under  section  402  by  the  permit 
applicant  and  any  person  who 
participated  in  the  public  comment 
process. 

6.  Time  Period  for  Compliance 

Under  EPA's  existing  regulations,  any 
approved  State  402  program  that 
requires  revision  to  conform  to  today's 
proposal,  when  it  is  finally 
promulgated,  would  need  to  be  revised 
within  one  year  of  the  date  of  final 
promulgation  of  today's  proposed  rule, 
unless  the  State  must  amend  or  enact  a 
statute  in  order  to  make  the  required 
revision.  In  that  case,  under  EPA's 
existing  regulations,  the  revision  must 
take  place  within  two  years.  40  CFR 
123.62(e).  EPA  is  considering  amending 
the  regulations  to  require  that  States 
revise  their  programs  sooner  than 
specified  under  40  CFR  123.62(e)  to 
bring  the  program  into  compliance  with 
today's  proposed  rule.  For  example, 
EPA  is  considering  requiring  that  if  a 
State  must  amend  or  enact  a  statute  to 
make  the  necessary  revisions  to  its  law, 
this  must  be  done  during  the  first 
legislative  session  that  begins  after  the 
date  of  promulgation  of  today's  proposal 
as  a  final  rule.  EPA  requests  comment 
on  whether  it  should  impose  a 
requirement  that  States  revise  their 
programs  sooner  than  specified  imder 
40  CFR  123.62(e)  to  bring  the  program 
into  compliance  with  today's  proposed 
rule,  and  if  so.  what  would  be  an 
appropriate  shortened  time  period  for 
compliance. 

n.  Request  for  Comment 

EPA  soUcits  comment  on  all  aspects 
of  today's  proposal.  In  particular,  EPA 
seeks  comment  on  the  appropriateness 
of  the  proposal  from  a  legal  and  a  policy 
perspective;  on  the  "any  interested 
person"  language  as  proposed;  on  the 
alternative  that  would  require  that  State 
law  must  provide  an  opportunity  for 
judicial  review  of  a  final  permitting 
action  under  section  402  by  the  permit 
applicant  and  any  person  who 
participated  in  the  public  comment 
process,  as  discussed  above;  and  on  any 
alternative  language  that  would  specify 
appropriate  expUcit  standing 
requirements  applicable  to  authorized 
State  402  programs. 

EPA  also  requests  comment  on 
whether  it  should  amend  the  regulations 
to  require  States  to  revise  their  programs 
sooner  than  would  otherwise  be 
required  under  40  CFR  123.62(e)  to 
bring  the  program  into  compliance  with 


today's  proposed  rule,  when  it  is  finally 
promulgated. 

EPA  is  not  proposing  at  this  time  to 
establish  this  requirement  for  Tribal 
permitting  programs  under  section  402. 
Tribes  are  just  beginning  the 
development  of  various  Clean  Water  Act 
programs  and  the  issues  of  sovereign 
immunity  and  access  to  Tribal  courts 
must  be  carefully  considered.  No  Tribes 
are  currently  authorized  to  operate  the 
NPDES  program.  EPA  is  soliciting 
comments  on  various  issues,  including 
the  issue  of  sovereign  immunity,  related 
to  extending  this  requirement  to  Tribes. 
Based  upon  the  comments  received  on 
this  proposal,  EPA  may  propose 
regulatory  action  in  the  future  with 
respect  to  review  of  Tribally-issued 
NPDES  permits.  EPA  also  invites 
comment  about  how  it  could  phase  in 
such  a  requirement  for  Tribes,  if  the 
Agency  moves  forward  with  such  a 
proposal  in  the  future. 

EPA  is  aware  that  access  to  Tribal 
courts  may  not  be  as  broad  as  access  to 
State  courts.  (EPA  addressed  some 
issues  with  regard  to  Tribal  regulation  of 
nonmembers,  as  well  as  differences  in 
Tribal  criminal  enforcement  programs, 
in  the  preamble  to  and/or  the  final 
regulation  on  NPDES  authority  for 
Tribes,  58  FR  67966,  December  22, 
1993.)  EPA  specifically  invites  comment 
on  (1)  these  differences  with  regard  to 
access  to  Tribal  courts  for  appeal  of 
NPDES  permits  (which  may  be  issued  to 
nonmembers  of  the  Tribe),  (2)  the  basis 
of  the  differences,  (3)  as  well  as  any 
alternative  procedures  that  may  be  used 
to  provide  for  an  appeal  of  final  Tribal 
NPDES  permit  actions,  if  a  Tribal  court 
system  is  not  available  to  a  person. 

m.  Supporting  Documentation 

1.  Compliance  With  Executive  Order 
12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant,"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations,  of  recipients  thereof;  and 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  believes  that  only  a  very  few 
authorized  States  may  be  impacted  by 
this  proposed  rule.  The  proposed  action 
is  consistent  with  and  effectuates  the 
public  participation  provisions  of  the 
CWA.  As  a  result,  EPA  has  determined 
that  the  final  rule  does  not  meet  the 
definition  of  a  significant  regulation, 
and,  therefore,  the  Agency  is  not 
conducting  a  Regulatory  Impact 
Analysis. 

It  has  also  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

2.  Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership,  the 
Agency  is  required  to  develop  an 
effective  process  to  permit  elected 
officials  and  other  representatives  of 
State  and  Tribal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals. 

EPA  fully  supports  this  objective  and 
has  initiated  a  consultation  process  with 
both  States  and  Tribes  which  will  be 
continued  through  proposal  and  the 
public  comment  period.  The  Agency 
will  be  contacting  each  State 
individually  for  their  views  on  this 
proposal.  With  regard  to  Indian  Tribes, 
EPA  is  aware  of  the  complex  issues 
associated  with  applying  this  proposal 
to  Tribes  and  is  soliciting  comments  on 
those  issues.  EPA  will  work  both  with 
representatives  of  Tribes  as  well  as 
through  the  Agency's  American  Indian 
Environmental  Office  to  assure  a  full 
opportimity  for  review  and  comment  on 
today's  proposal  and  also  to  ensure  an 
understanding  of  Tribal  concerns  or 
issues  raised  by  today's  proposal  rule. 

EPA  anticipates  a  reaction  from  the 
relatively  few  NPDES-authorized  States 
which  restrict  standing  to  challenge 
State-issued  NPDES  permits.  Businesses 
and  municipalities  in  States  which 
restrict  standing  may  argue  that 
allowing  standing  will  make  it  more 
difficult  to  obtain  a  permit  due  to  court 
challenges  by  citizens.  However,  based 
on  EPA's  experience  in  States  which 
already  provide  broad  standing  to 
challenge  permits,  EPA  does  not  expect 
that  any  significant  portion  of  permits 
will  be  challenged  in  State  courts. 
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EPA  believes  that  it  has  developed  an 
effective  process  for  receiving  comments 
on  this  proposed  rulemaking  and  has 
met  the  consultation  requirements  for 
States,  federally  recognized  Tribes  and 
localities  under  the  terms  of  Executive 
Order  12875. 

3.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  requirements  subject  to 
OMB  review  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

4.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


This  proposed  rule  applies  only  to 
States  with  authorization  to  administer 
the  NPDES  permit  program.  States  are 
not  considered  small  entities  under  the 
RFA.  Therefore,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
I  certify  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  123 

Environmental  protection, 
Administrative  practice  and  procedure, 
Water  pollution  control. 

Dated:  March  9, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  this 
preamble,  part  123,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  12»-[AMENDED] 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
ef  seq. 

2.  Section  123.30  is  added  to  read  as 
follows: 

§  1 23.30    Judicial  review  of  approvai  or 
deniai  of  permits. 

All  States  that  administer  or  seek  to 
administer  a  program  under  this  part 
must  provide  any  interested  person  an 
opportunity  for  judicial  review  in  State 
Court  of  the  final  approval  or  denial  of 
permits  by  the  State.  This  requirement 
does  not  apply  to  Indian  Tribes. 
|FR  Doc.  95-6676  Filed  3-16-95;  8:45  am] 
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OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Proposed  revisions  to  0MB 

Qrcular  No.  A-133. 

SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on 
proposed  revisions  to  Office  of 
Management  and  Budget  (OMB) 
Qrcular  No.  A-133,  "Audits  of 
histitutions  of  Higher  Education  and 
Other  Non-Profit  Institutions." 

Also,  this  action  provides  notice  of 
OMB's  intent,  after  considering 
comments  to  this  proposal,  to  seek 
modifications  to  the  Single  Audit  Act  of 
1984  (Act)  and  OMB  Circular  No.  A- 
128,  "Audits  of  State  and  Local 
Governments,"  consistent  with  this 
proposed  revision.  OMB's  intent  is  to 
obtain  consistency  between  audits  of 
State  and  local  governments  and  non- 
profit organizations  such  that  one  law 
and  one  circular  can  cover  both.  This 
intent  includes  Indian  tribal 
governments  which  are  currently 
covered  under  the  Act  and  OMB 
Circular  No.  A-128.  Interested  parties 
are  encouraged  to  comment  on  this 
stated  intent  of  OMB. 

The  National  State  Auditors 
Association  issued  a  position  paper  on 
the  single  audit  process  in  February 
1993;  the  president's  Council  on 
Integrity  and  Efficiency  Standards 
Subcommittee  issued  a  study  titled 
"Study  on  Improving  the  Single  Audit 
Process"  in  September  1993;  the 
General  Accounting  Office  (GAO)  issued 
a  report  titled  "Single  Audit: 
Refinements  Can  Improve  Usefulness" 
in  June  1994.  The  recommendations  in 
these  studies  were  considered  in 
developing  this  proposed  revision. 
DATES:  All  comments  on  this  proposal 
should  be  in  writing,  and  must  be 
received  by  May  16,  1995.  Late 
comments  will  be  considered  to  the 
extent  practicable.  Where  possible, 
comments  should  reference  applicable 
paragraph  numbers  in  the  proposed 
revision.  To  facilitate  conversion  of  the 
comments  into  a  computer  format  for 
analysis,  respondents  are  asked  to  send 
a  copy  of  comments  on  either  a  3.5  or 
5.25  inch  diskette  in  either  WordPerfect 
5.1,  WordPerfect  for  Windows,  or  ASCII 
format.  When  a  diskette  cannot  be 
provided,  it  would  be  helpful  if  the 
comments  were  printed  in  pica  or  an 
equivalent  10  characters  per  inch  type 
on  white  paper  so  the  document  can  be 


easily  scanned  into  a  computer  format. 
When  comments  are  sent  in  by 
facsimile,  they  should  be  followed  up 
with  a  diskette  or  printed  copy,  as 
indicated  above. 

ADDRESSES:  Office  of  Management  and 
Budget,  Office  of  Federal  Financial 
Management,  Financial  Standards  and 
Reporting  Branch,  Room  6025,  New 
Executive  Office  Building,  Washington, 
DC  20503.  For  a  copy  of  the  current 
Circular,  contact  Office  of 
Administration.  Publications  Office, 
room  2200,  New  Executive  Office 
Building,  Washington,  DC  20503,  or 
telephone  (202)  395-7332. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  O.  Conley,  Office  of  Federal 
Financial  Management,  Financial 
Standards  and  Reporting  Branch, 
telephone  (202)  395-3993  and  fax  (202) 
395-4915.  A  redline/strikeout  version 
showing  the  detailed  changes  between 
the  current  Circular  and  the  proposed 
revision  is  available  by  written  request 
to  the  Office  of  Federal  Financial 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  revision  requires  non-profit 
organizations  receiving  $300,000  or 
more  in  a  year  in  Federal  awards  to  have 
an  annual  audit,  sets  forth  requirements 
for  both  the  performance  and  reporting 
of  this  audit,  and  provides  for  follow  up 
on  audit  findings.  Each  non-profit 
organization  is  responsible  for  having  its 
audit  conducted  and  for  reviewing 
audits  of  its  subrecipients. 

Significant  Proposed  Revisions 

The  substantive  differences  between 
the  current  Circular  and  the  proposed 
revision  are  indicated  in  the  following: 

A.  Increased  Threshold  for  Audit 

The  threshold  for  when  a  non-profit 
organization  is  required  to  have  an  audit 
is  proposed  to  be  raised  from  $25,000  to 
$300,000  in  paragraph  2,  "Audit 
Requirements."  This  change  is 
consistent  with  the  findings  and 
recommendations  of  the  General 
Accounting  Office's  (GAO)  single  audit 
study  that  a  threshold  of  $300,000 
would  cover  95  percent  of  all  direct 
Federal  financial  assistance  to  local 
governments.  When  the  total  Federal 
awards  received  are  small,  the  cost  of 
audits  required  by  this  Circular  have 
often  been  high  in  proportion  to  the 
awards  received.  This  change  will 
remove  the  requirement  for  non-profit 
organizations  to  obtain  an  audit  when 
the  total  Federal  awards  received  are 
small.  However,  non-profit 
organizations  will  continue  to  be 
required  to  properly  account  for  their 
Federal  awards,  comply  with  applicable 


laws  and  regulations,  and  cooperate 
with  any  audits  of  Federal  awards  that 
the  Federal  Government  may  choose  to 
perform.  Respondents  are  encouraged  to 
comment  whether  the  proposed 
threshold  for  audit  of  $300,000  is 
appropriate  or  whether  the  threshold  for 
audit  should  be  different  and,  if  so, 
what  threshold  you  recommend  (e.g.. 
$500,000  or  $1  milHon). 

To  mitigate  risk  to  a  Federal  program 
which  is  structured  such  that 
substantial  service  delivery  and 
expenditure  of  Federal  funds  are  made 
by  subrecipients  receiving  less  than 
$300,000,  paragraph  2  includes  a 
provision  to  allow  Federal  agencies, 
with  the  approval  of  the  Office  of 
Management  and  Budget  (OMB),  to  set 
appropriate  audit  requirements  for  these 
Federal  programs  awarded  to 
subrecipients  receiving  less  than 
$300,000. 

The  primary  objective  of  revising  the 
Circular  is  to  reduce  regulatory  burden 
on  recipients  of  Federal  awards,  while 
maintaining  an  appropriate  level  of 
accountability  over  Federal  awards.  The 
proposed  revision  seeks  to  achieve  this 
objective  by  raising  the  threshold  for 
audit  to  $300,000.  However,  OMB  is 
also  considering  an  additional  approach 
to  reduce  audit  burden  whereby  non- 
profit organizations  meeting  the  criteria 
for  low-risk  auditees  presented  in 
Appendix  3  would  be  allowed,  with  the 
approval  of  the  cognizant  or  oversight 
agency,  to  conduct  a  full-scope  audit  in 
accordance  with  this  Circular  on  a 
triennial  basis,  which  covers  only  the 
last  year  of  the  triennial  period. 

In  the  "off-years,"  or  years  in  which 
a  full-scope  audit  in  accordance  with 
this  Circular  is  not  required,  a  non- 
profit organization  receiving  $300,000 
or  more  in  Federal  awards  would  be 
required  to  have  a  financial  statement 
audit  conducted  in  accordance  with 
generally  accepted  government  auditing 
standards  (GAGAS).  In  addition,  the  off- 
year  audit  would  include  such 
additional  procedures  necessary  to 
comply  with  the  scope  of  work 
described  in  subparagraph  12.c, 
"Internal  Controls,"  of  the  proposed 
revision.  If  the  results  of  audit  work 
conducted  in  an  off-year  identify 
conditions  that  prevent  the  non-profit 
organization  from  meeting  the  criteria 
for  a  low-risk  auditee,  then  a  full-scope 
audit  in  accordance  with  this  Circular 
would  be  required  for  the  year  in  which 
the  deficiencies  occurred  and 
subsequent  years  until  the  non-profit 
organization  met  the  criteria  in 
Appendix  3. 

Respondents  are  encouraged  to 
comment  whether  the  triennial  audit 
approach  would  achieve  its  intended 
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objective  and  could  be  feasibly 
implemented,  particularly  with  respect 
to  the  application  of  a  risk-based  audit 
approach  to  determine  major  programs, 
described  in  the  following  section. 
Respondents  are  also  encouraged  to 
comment  whether  the  triennial  audit 
approach  should  be:  (1)  Implemented 
with  the  revised  Circular.  (2)  phased  in 
using  pilot  projects,  or  (3)  applicable  to 
non-profit  organizations  receiving  more 
or  less  than  a  specified  amount  of 
Federal  awards  and,  if  so,  what  level  of 
Federal  awards  you  recommend  (e.g., 
$10,000,000). 

B.  New  Risk-Based  Approach  To 
Determine  Major  Programs 

A  revised  process  for  determining 
major  programs  is  proposed  in 
Appendices  1  and  2.  Currently  the 
determination  of  major  programs,  the 
programs  which  receive  primary  audit 
coverage  under  the  Circular,  is  based 
solely  on  the  dollar  amount  of  a  Federal 
program's  expenditures.  Under  this 
proposal,  major  programs  are 
determined  based  on  a  risk  assessment 
considering  prior  audit  experience, 
oversight  performed  by  Federal  agencies 
and  others,  and  the  inherent  risk  of  the 
Federal  program.  Also,  a  provision  is 
made  to  require  Federal  programs  that 
in  aggregate  have  expenditures  that  total 
at  least  50  percent  of  total  Federal 
program  expenditures  to  be  covered  as 
major  programs.  This  50  percent 
minimum  is  reduced  to  25  percent  for 
non-profit  organizations  meeting  the 
criteria  in  Appendix  3  and  classified  as 
low-risk  auditees.  Respondents  are 
encouraged  to  comment  whether  the 
Circular  should  be  revised  to  permit 
organizations  that  qualify  as  low-risk 
auditees  to  reduce  the  scope  of  audit 
below  the  50  percent  minimum  and,  if 
so,  whether  the  proposed  25  percent 
minimum  is  appropriate  for  low-risk 
auditees. 

The  proposed  risk-based  approach 
requires  the  use  of  judgment  by  auditors 
in  determining  major  programs. 
However,  several  controls  are  included 
in  the  revised  Circuleu"  to  mitigate  the 
risk  of  insufficient  audit  coverage  of 
Federal  programs  including: 

(1)  The  requirement  that  Federal 
programs  with  aggregate  expenditures  of 
at  least  50  percent  of  total  Federal 
program  expenditures  be  covered  as 
major  programs  (25  percent  for  low-risk 
auditees); 

(2)  The  provision  that  allows  Federal 
agencies  and  pass-thru  entities  to 
require  an  auditee  to  have  a  particular 
Federal  program  audited  as  a  major 
program  in  lieu  of  conducting  or 
contracting  for  additional  audits, 
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provided  that  the  requesting  agency 
agrees  to  pay  the  full  incremental  cost; 

(3)  The  requirement  that  Federal 
programs  with  Federal  expenditures 
exceeding  three  percent  of  total  Federal 
expenditures  or  $300,000,  whichever  is 
greater,  (Type  A  programs)  shall  be 
covered  as  major  programs  at  least  once 
every  three  years;  and 

(4)  The  inclusion  of  a  model  or 
process  for  auditors  to  use  to  determine 
major  programs  is  provided  in 
Appendices  1  and  2. 

The  objective  of  this  change  to  a  risk- 
based  approach  is  to  focus  the  audit 
effort  on  areas  of  greatest  risk  of 
noncompliance,  provide  audit  coverage 
to  high-risk  programs  previously  below 
the  dollar  threshold  of  major  programs, 
and  permit  reduction  of  audit  effort 
when  previous  audits  have  not  shown 
problems.  An  alternative  to  this  risk- 
based  approach  would  be  to  continue 
using  the  current  approach  of  ' 
determining  major  programs  based 
solely  on  dollar  amount  of  a  Federal 
program's  expenditures  and  implement 
voluntary  pilot  projects  to  test  the  risk- 
based  approach.  Respondents  are 
encouraged  to  comment  whether  the 
risk-based  approach  should  be 
implemented  with  the  revised  Circular 
or  phased  in  using  pilot  projects. 

C  Required  Level  of  Internal  Control 
Testing 

Clarification  is  provided  in  paragraph 
12,  "Scope  of  Audit,"  that  the  level  of 
testing  the  auditor  is  required  to 
perform  on  the  internal  control  structure 
over  major  programs  is  based  upon  the 
auditor's  planning  for  a  low  assessed 
level  of  control  risk.  Respondents  who 
are  auditors  are  encouraged  to  comment 
and  provide  examples  of  how  many 
transactions  they  are  currently  testing 
for  major  programs  and  how  many 
transactions  they  would  expect  to  test 
based  upon  the  proposed  revision. 

D.  Guidance  on  the  Schedule  of  Federal 
Awards 

Guidance  is  added  in  paragraph  13, 
"Financial  Statements  and  Auditor's 
Reporting,"  on  the  minimum 
requirements  for  the  Schedule  of 
Federal  Awards.  Since  GAO's  single 
audit  study  recommended  that  OMB 
prescribe  the  form  and  content  of  the 
schedule,  respondents  are  encouraged  to 
comment  whether  the  revised  Circular 
should  prescribe  additional 
requirements  for  the  schedule  and  a 
description  of  such  additional 
requirements. 


E.  Attestation  on  Internal  Controls  and 
Compliance 

GAO's  single  audit  study 
recommended  that,  for  entities  receiving 
in  excess  of  $50  million  a  year  in 
Federal  awards,  the  entity  should 
publicly  report  the  extent  to  which  the 
entity  has  in  place  internal  controls  over 
Federal  awards  and  that  the  auditor 
should  attest  to  the  fairness  of  such  a 
representation.  Similarly,  others  have 
suggested  to  OMB  that  the  work  on 
compliance  for  Federal  awards  be  an 
engagement  under  the  American 
Institute  of  Certified  Public 
Accountants'  (AICPA)  Statement  on 
Standards  for  Attestation  Engagements 
(SSAE)  No.  3,  "Compliance 
Attestation."  Under  a  SSAE  No.  3 
engagement,  management  must  perform 
an  evaluation  of  the  entity's  compliance 
writh  the  specified  requirements  and 
make  an  assertion  about  compHance. 
Respondents  are  encouraged  to 
comment  as  to  whether  organization- 
wide  and  program -specific  audits 
should  require  a  management  assertion 
and  auditor  attestation  for  internal 
controls  and/or  compliance.  The 
proposed  revision  does  not  require  a 
management  assertion  or  auditor 
attestation  on  internal  controls  or 
compliance. 

F.  Modified  Requirements  Related  to 
Audit  Findings 

The  proposed  revisions  in  paragraph 
13,  "Financial  Statements  and  Auditor's 
Reporting,"  provide  for  reporting  of 
audit  findings  related  to  Federal  awards 
in  a  single  schedule  of  findings  and 
questioned  costs,  set  thresholds  for 
which  audit  findings  will  be  included  in 
the  audit  report,  describe  what 
information  the  auditor  should  include 
in  an  audit  finding,  and  provide  for 
audit  follow-up  on  audit  findings. 
Paragraph  14.  "Audit  Findings  Follow- 
up."  clarifies  the  non-profit 
organization's  responsibility  for  follow- 
up  on  audit  findings  which  includes 
preparing  a  corrective  action  plan  for 
current  audit  findings  and  a  summary 
schedule  of  prior  audit  findings. 
Paragraph  15,  "Management  Decision," 
provides  guidance  to  improve  the  audit 
resolution  process. 

G.  Other  Modified  Requirements  and 
Guidance 

The  definition  of  non-profit 
organization  in  paragraph  1  is  changed 
to  include  non-profit  hospitals. 
However,  under  paragraph  3,  "Basis  for 
Determining  Awards  Received," 
Medicaid  and  Medicare  are  normally 
excluded  from  awards  received. 
Paragraph  3  also  provides  guidance  on 
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determining  awards  received  for  other 
types  of  Federal  programs. 

New  guidance  is  added  in  paragraph 
4,  "Subrecipient  and  Vendor 
Determination,"  paragraph  5,  "Auditee 
Responsibilities."  paragraph  6,  "Federal 
Agency  and  Pass-Thru  Entity 
Responsibilities,"  and  paragraph  18, 
"Program-Specific  Audit." 

Paragraph  6  makes  provision  for 
assignment  of  cognizant  agencies  based 
on  dollar  thresholds  of  awards  received. 
Under  this  proposal,  entities  receiving 
more  than  $25  million  a  year  in  Federal 
awards  shall  be  assigned  a  cognizant 
agency  based  on  which  Federal  agency 
provides  the  predominant  amount  of 
direct  funding  to  the  recipient. 
Currently  0MB  is  responsible  for 
assigning  cognizant  agencies  and  it  has 
been  unable  to  make  the  assignments  in 
a  timely  manner. 

The  importance  of  the  compliance 
supplement  is  enhanced  in  paragraph  6, 
"Federal  Agency  and  Pass-Thru  Entity 
Responsibilities,"  by  requiring  Federal 
agencies  to  designate  a  person 
responsible  for  annually  informing  OMB 
of  updates  needed,  and  in  paragraph  12, 
"Scope  of  Audit,"  by  clarifying  the 
purpose  and  authority  of  the 
compliance  supplement.  Also,  in 
paragraph  1,  "Definitions,"  a  provision 
is  included  for  the  compliance 
supplement  to  designate  clusters  of 
Federal  programs  which  would  be 
treated  as  one  program. 

In  paragraph  11,  "Auditor  Selection," 
OMB  is  considering  adding  a  restriction 
on  auditor  selection  whereby  an  auditor 
who  also  prepares  the  indirect  cost 
proposal,  cost  allocation  plan,  or  the 
disclosure  statement  required  by  OMB 
Circular  A-21,  "Cost  Principles  for 
Educational  Institutions,"  or  the  Cost 
Accounting  Standards  Board,  as 
appropriate,  may  not  be  selected  when 
the  indirect  costs  charged  are  greater 
than  five  percent  of  expenditures  of  any 
one  Type  A  program,  as  defined  in 
Appendix  1,  or  greater  than  five  percent 
of  expenditures  for  all  Federal 
programs.  Respondents  are  encouraged 
to  comment  whether  the  auditor 
restriction  should  be  included  in  the 
revised  Circular.  Also,  current  Circular 
paragraph  11,  "Small  and  Minority 
Audit  Firms,"  is  deleted  because  these 
requirements  are  more  fully  covered  in 
OMB  Circular  A-1 10,  "Uniform 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Organizations." 

In  paragraph  16,  "Report 
Submission,"  the  due  date  is  shortened 
for  submitting  reports  required  by  this 
Circular  from  13  months  to  9  months. 
However,  the  provision  for  a  cognizant 


or  oversight  agency  to  grant  an 
extension  is  retained.  Also,  the  report 
submission  process  was  streamlined  by 
providing  for  a  certification  form  to  be 
submitted  in  lieu  of  the  full  audit  report 
when  there  are  no  audit  findings, 
expanding  the  role  of  the  central 
clearinghouse,  and  providing  for  the 
clearinghouse  to  pilot  test  electronic 
filing  of  reports.  Under  this  expanded 
clearinghouse  role,  recipients  will  send 
all  copies  of  reports  to  the  clearinghouse 
which  will  subsequently  distribute  them 
to  Federal  agencies  whose  awards  have 
audit  findings. 

Public  Information  Collection 

The  proposed  revision  includes  a 
provision  that  will  require  the  central 
clearinghouse  designated  by  OMB  to 
collect  certain  information  about 
Federal  awards  and  the  audits  of  such 
awards.  OMB  is  requesting  comments 
on  the  proposed  information  collection 
described  in  paragraph  16,  "Report 
Submission."  The  final  collection 
requirement  will  be  submitted  to  OMB 
for  clearance  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
John  B.  Arthur, 
Associate  Director  for  Administration. 

Circular  No.  A-1 33 — Revised 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Audits  of  Non-Profit 

Organizations  Receiving  Federal 
Awards 

1.  Purpose.  This  Circular  sets  forth 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  for 
the  audit  of  non-profit  organizations 
receiving  Federal  awards. 

2.  Authority.  Circular  A-133  is  issued 
under  the  authority  of  sections  503  and 
1111  of  title  31,  United  States  Code,  and 
Executive  Orders  8248  and  11541. 

3.  Supersession.  This  Circular 
supersedes  the  prior  Circular  A-133, 
issued  March  8, 1990.  For  effective 
dates,  see  paragraph  10. 

4.  Policy.  Except  as  provided  herein, 
the  standards  set  forth  in  this  Circular 
shall  be  applied  by  all  Federal  agencies. 
If  any  statute  specifically  prescribes 
policies  or  specific  requirements  that 
differ  from  the  standards  provided 
herein,  the  provisions  of  the  statute 
shall  govern. 

Federal  agencies  shall  apply  the 
provisions  of  the  sections  of  this 
Circular  to  non-profit  organizations, 
whether  they  are  recipients  receiving 
awards  directly  from  Federal  awarding 
agencies,  or  are  subrecipients  receiving 
awards  from  a  pass-thru  entity  (a 
recipient  or  another  subrecipient). 


Therefore,  whereas  this  Circular  does 
not  apply  to  grants,  contracts,  or  other 
agreements  between  the  Federal 
Government  and  units  of  State  or  local 
governments  (which  are  covered  by 
OMB  Circular  A-1 28.  "Audits  of  State 
and  Local  Governments"),  this  Circular 
does  apply  to  awards  that  State  and 
local  governments  make  to  non-profit 
organizations  covered  by  this  Circular. 
This  Circular  does  not  apply  to  non- 
U.S.  based  entities  receiving  Federal 
awards  either  directly  as  a  recipient  or 
indirectly  as  a  subrecipient. 

5.  Definitions.  Definitions  of  key 
terms  used  in  this  Circular  are 
contained  in  paragraph  1  in  the 
Attachment. 

6.  Required  Action.  The  specific 
requirements  and  responsibilities  of 
Federal  agencies  and  non-profit 
organizations  are  set  forth  in  the 
Attachment  and  Appendices  to  this 
Circular.  Federal  agencies  making 
awards  to  non-profit  organizations, 
either  directly  or  indirectly,  shall  adopt 
the  language  in  the  Circular  in  codified 
regulations,  unless  different  provisions 
are  required  by  Federal  statute  or  are 
approved  by  OMB. 

7.  OMB  Responsibilities.  OMB  will 
review  agency  regulations  and 
implementation  of  this  Circular,  and 
will  provide  interpretations  of  policy 
requirements  and  assistance  to  ensure 
effective  and  efficient  implementation. 

8.  Information  Contact.  Further 
information  concerning  Circular  A-133 
may  be  obtained  by  contacting  the 
Financial  Standards  and  Reporting 
Branch,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
telephone  (202)  395-3993.  Individual 
copies  of  this  Circular  may  be  obtained 
by  contacting  the  Executive  Office  of  the 
President,  Publications  Office, 
telephone  (202)  395-7332. 

9.  Termination  Review  Date.  This 
Circular  will  have  a  policy  review  three 
years  from  the  date  of  issuance. 

10.  Effective  Dates,  (a)  The  standards 
set  forth  in  this  Circular  that  apply 
directly  to  Federal  agencies  will  be 
effective  30  days  after  publication  of  the 
final  revision  in  the  Federal  Register. 

(b)  The  standards  set  forth  in  this 
Circular  that  Federal  agencies  are  to 
apply  to  non-profit  organizations  will  be 
adopted  by  Federal  agencies  in  codified 
regulations  within  six  months  after 
publication  of  the  final  revision  in  the 
Federal  Register,  so  that  they  will  apply 
to  audits  of  non-profit  organizations  for 
fiscal  years  that  begin  on  or  after 
January  1, 1996. 

(c)  In  the  interim  period,  until  the 
standards  in  this  Circular  are  adopted 
and  become  applicable,  the  audit 


provisions  of  Circular  A-133  issued 
March  8, 1990,  shall  continue  in  effect. 
However,  if  a  non-profit  organization 
receives  awards  of  more  than  one 
Federal  agency,  and  not  all  such 
agencies  have  adopted  the  standards  in 
this  Circular  in  a  timely  fashion,  then 
Federal  agencies  should  permit  the  non- 
profit organization  to  comply  vnth  the 
standards  in  this  Circular  for  all  of  its 
awards. 
Alice  M.  Rivlin, 
Director. 
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Apjjendix  1 — Major  Program  Determination 
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Appendix  3 — Criteria  for  a  Low-Risk  Auditee 

1.  Definitions.  For  the  purposes  of  this 
Circular,  the  following  definitions 
apply: 

a.  Auditee  means  any  non-profit 
organization  receiving  awards  which 
must  be  audited  under  this  Circular. 
This  term  includes  both  organizations 
which  receive  awards  directly  as  a 
recipient  or  indirectly  as  a  subrecipient. 

b.  Auditor  means  an  auditor,  that  is  a 
public  accountant  or  a  Federal,  State  or 
local  government  audit  organization, 
which  meets  the  general  standards 
specified  in  generally  accepted 
government  auditing  standards 
(GAGAS).  The  term  "auditor"  does  not 
include  internal  auditors  of  non-profit 
organizations  because  they  do  not  meet 
the  GAGAS  independence  standards  to 
report  as  external  auditors. 

c.  Audit  finding  means  deficiencies 
which  the  auditor  is  required  by 
paragraph  13.d(l)  to  include  in  the 


schedule  of  findings  and  questioned 
costs. 

d.  Award  means  Federal  financial 
assistance  and  Federal  cost-type 
contracts.  It  includes  awards  received 
directly  from  Federal  awarding  agencies 
or  indirectly  from  recipients  of  Federal 
awards  or  subrecipients.  It  does  not 
include  procurement  contracts,  under 
grants  or  contracts,  used  to  buy  goods  or 
services  from  vendors.  Audits  of  such 
vendors  shall  be  covered  by  the  terms 
and  conditions  of  the  contract. 

e.  CFDA  number  means  the  number 
assigned  to  a  Federal  program  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA). 

f.  Cluster  of  programs  means  Federal 
programs  with  different  CFDA  numbers 
that  are  defined  as  a  cluster  of  programs 
in  the  compliance  supplements  because 
they  are  closely  related  programs  and 
share  common  compliance 
requirements.  A  cluster  of  programs 
shall  be  considered  as  one  program  for 
determining  major  programs  as 
described  in  Appendix  1  and  whether  a 
program-specific  audit  may  be  elected 
under  paragraph  2.c. 

g.  Cognizant  agency  means  the 
Federal  agency  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  carry 
out  the  responsibilities  described  in 
paragraph  6.a. 

h.  Compliance  supplements  refers  to 
the  Compliance  Supplement  for  Audits 
of  Institutions  of  Higher  Learning  and 
Other  Non-Profit  Organizations  and  the 
Compliance  Supplement  for  Single 
Audits  of  State  and  Local  Governments 
or  such  documents  as  OMB  may  issue 
to  replace  them.  These  documents  are 
available  from  the  Government  Printing 
Office,  telephone  (202)  783-3238. 

i.  Corrective  action  means  action 
taken  by  the  auditee  that:  (1)  Corrects 
identified  deficiencies,  (2)  produces 
recommended  improvements,  or  (3) 
demonstrates  that  audit  findings  are 
either  invalid  or  do  not  warrant  auditee 
action. 

j.  Federal  agency  has  the  same 
meaning  as  the  term  "agency"  in 
Section  551(1)  of  title  5,  United  States 
Code. 

k.  Federal  awarding  agency  means  the 
Federal  agency  that  provides  an  award 
directly  to  the  recipient. 

1.  Federal  financial  assistance  means 
assistance  provided  by  a  Federal  agency 
to  a  recipient  or  by  a  pass-thru  entity  to 
a  subrecipient  to  carry  out  a  program. 
Such  assistance  may  be  in  the  form  of: 
Grants,  cooperative  agreements,  donated 
surplus  property,  food  commodities, 
loans,  loan  guarantees,  property,  interest 
subsidies,  insurance,  direct 
appropriations,  and  other  assistance. 


Such  assistance  does  not  include  direct 
Federal  cash  assistance  to  individuals. 

m.  Federal  program  means: 

(1)  All  Federal  programs  or  awards 
imder  the  same  CFDA  number.  When  no 
CFDA  number  is  assigned,  all  awards 
frt)m  the  same  agency  made  for  the  same 
purpose  may  be  combined.  State 
governments  may  combine  different 
awards  to  their  subrecipients  when  the 
awards  are  closely  related  programs  and 
share  common  compliance 
requirements.  In  this  case,  the  State 
government  may  require  the 
subrecipient  to  treat  the  combined 
awards  as  a  single  program. 

A  category  oiawards  which  is  a  group 
of  awards  in  the  categories  of  (a) 
research  and  development,  (b)  student 
financial  aid,  or  (c)  cluster  of  programs. 

n.  GAGAS  means  generally  accepted 
government  auditing  standards  issued 
by  the  Comptroller  General  of  the 
United  States,  which  are  appUcable  to 
financial  audits. 

o.  Generally  accepted  accounting 
principles  has  the  meaning  specified  in 
generally  accepted  auditing  standards 
issued  by  the  American  Institute  of 
Certified  Public  Accountants. 

p.  Individual  compliance 
requirements  refers  to  the  types  of 
compliance  requirements  as  listed  in  the 
compliance  supplements.  Examples 
include  cash  management.  Federal 
financial  reporting,  allowable  costs/cost 
principles,  types  of  services  allowed  or 
unallowed,  eligibility,  and  matching. 

q.  Internal  control  structure  over 
Federal  programs  means  the  policies 
and  procedures  established  to  provide 
reasonable  assurance  that  the  following 
objectives  will  be  achieved: 

(1)  Transactions  are  executed  in 
compliance  with:  (a)  Laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements  that  could  have  a  direct  and 
material  effect  on  a  Federal  program, 
and  (b)  any  other  laws  and  regulations 
that  OMB  has  identified  in  the 
compliance  supplements; 

(2)  Transactions  are  properly  recorded 
and  accounted  for  to:  (a)  Permit  the 
preparation  of  reliable  financial 
statements  and  Federal  reports,  (b) 
maintain  accountability  over  assets,  and 
(c)  demonstrate  compliance  with  laws, 
regulations,  and  other  compliance 
requirements;  and 

(3)  Funds,  property,  and  other  assets 
are  safeguarded  against  loss  from 
unauthorized  use  or  disposition. 

r.  Loans  means  Federal  loans  or  loan 
guarantees  received  or  administered  by 
an  auditee. 

s.  Major  program  means  a  Federal 
program  determined  by  the  auditor  to  be 
a  major  program  in  accordance  with 
Appendix  1  or  a  program  identified  as 
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a  major  program  by  a  Federal  agency  or 
pass-thru  entity  in  accordance  with 
paragraph  7.c. 

t.  Management  decision  means  the 
evaluation  by  the  Federal  awarding 
agency  or  pass-thru  entity  of  the  audit 
Hndings  and  corrective  action  plan  and 
the  issuance  of  a  written  decision  as  to 
what  corrective  action  is  necessary. 

u.  Non-profit  organization  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization 
which:  (1)  Is  operated  primarily  for 
scientific,  educational,  service, 
charitable,  or  similar  purposes  in  the 
public  interest;  (2)  is  not  organized 
primarily  for  profit;  and,  (3)  uses  its  net 
proceeds  to  maintain,  improve,  and/or 
expand  its  operations.  The  term  "non- 
profit organization"  includes  non-profit 
institutions  of  higher  education  and 
hospitals,  except  those  that  are  audited 
as  part  of  single  audits  in  accordance 
with  Circular  A-128,  "Audits  of  State 
and  Local  Governments." 

x.OMB  means  the  Executive  Office  of 
the  President,  Office  of  Management 
and  Budget. 

w.  Organization-wide  audit  means  an 
audit  of  a  non-profit  organization  which 
includes  both  the  organization-wide 
financial  statements  and  the  Federal 
awards  as  described  in  paragraph  12. 

X.  Oversight  agency  means  the  Federal 
awarding  agency  that  provides  the 
predominant  amount  of  direct  funding 
to  a  recipient  not  assigned  a  cognizant 
agency.  When  there  is  no  direct  funding, 
the  Federal  agency  with  the 
predominant  indirect  funding  shall 
assume  the  oversight  responsibilities. 
The  duties  of  the  oversight  agency  are 
described  in  paragraph  6.b. 

y.  Pass-thru  entity  means  a  non-profit 
organization  that  provides  a  Federal 
award  to  a  subrecipient. 

z.  Program-specific  audit  means  an 
audit  of  one  Federal  program  as 
provided  for  in  paragraphs  2.c  and  18. 

aa.  Questioned  cost  means  a  cost  that 
is  questioned  by  the  auditor  because  of: 

(1)  An  audit  finding,  which  occurred 
or  is  likely  to  have  occurred,  from  a 
violation  of  a  provision  of  a  law, 
regulation,  contract,  grant,  cooperative 
agreement,  or  other  agreement  or 
document  governing  the  use  of  Federal 
funds,  including  funds  used  to  match 
Federal  funds; 

(2)  An  audit  finding  where  the  costs, 
at  the  time  of  the  audit,  are  not 
supported  by  adequate  documentation; 
or 

(3)  An  audit  finding  where  the  costs 
incurred  are  unreasonable  and  do  not 
reflect  the  actions  a  prudent  person 
would  take  in  the  circumstances. 

bb.  Recipient  means  a  non-profit 
organization  receiving  awards  directly 


from  a  Federal  awarding  agency  to  carry 
out  a  Federal  program. 

cc.  Research  and  development  (R&D) 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  performed  by  a  non- 
profit organization.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
The  term  research  also  includes 
activities  involving  the  training  of 
'  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
faciUties  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  horn  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes. 

dd.  Student  Financial  Aid  (SFA) 
includes  those  programs  of  general 
student  assistance  in  which  a  non-profit 
organization  participates,  such  as  those 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
which  is  administered  by  the  U.S. 
Department  of  Education  and  similar 
programs  provided  by  other  Federal 
agencies.  It  does  not  include  programs 
which  provide  fellowships  or  similar 
awards  to  students  on  a  competitive 
basis,  or  for  specified  studies  or 
research. 

ee.  Subrecipient  means  the  legal 
entity  that  receives  an  award  from  a 
pass-thru  entity  to  carry  out  a  Federal 
program,  but  does  not  include  an 
individual  that  is  a  beneficiary  of  such 
a  program.  A  subrecipient  may  also  be 
a  recipient  of  other  awards  directly  from 
a  Federal  awarding  agency.  Guidance  on 
distinguishing  between  a  subrecipient 
and  a  vendor  is  provided  in  paragraph 
4. 

ff.  Vendor  means  a  dealer,  distributor, 
merchant,  or  other  seller  providing 
goods  or  services  to  an  auditee  that  are 
required  for  the  conduct  of  a  Federal 
program.  These  goods  or  services  may 
be  for  a  non-profit  organization's  own 
use  or  for  the  use  of  beneficiaries  of  the 
Federal  program.  Additional  guidance 
on  distinguishing  between  a 
subrecipient  and  a  vendor  is  provided 
in  paragraph  4. 

2.  Audit  Requirements. 

a.  Audit  Required.  Non-profit 
organizations  that  receive  $300,000  or 
more  in  a  year  in  awards  shall  have  an 
organization-wide  or  program-specific 
audit  conducted  for  that  year  in 
accordance  with  the  provisions  of  this 
Circular. 


b.  Organization-wide  Audit.  Non- 
profit organizations  that  receive 
$300,000  or  more  in  a  year  in  awards 
shall  have  an  organization-wide  audit  in 
accordance  with  paragraph  12  except 
when  they  elect  to  have  a  program- 
specific  audit  in  accordance  with 
paragraph  c. 

c.  Program-Specific  Audit  Election. 
When  a  non-profit  organization  receives 
awards  under  only  one  Federal  program 
(excluding  R&D)  and  the  Federal 
program's  laws,  regulations,  or  grant 
agreements  do  not  require  a  financial 
statement  audit  of  the  non-profit 
organization,  the  non-profit  organization 
may  elect  to  have  a  program-specific 
audit  conducted  in  accordance  with 
paragraph  18.  A  program-specific  audit 
may  not  be  elected  for  R&D  unless  all 
awards  are  received  from  the  same 
Federal  agency,  or  the  same  Federal 
agency  and  the  same  pass-thru  entity, 
and  that  Federal  agency  or  pass-thru 
entity  approves  in  advance  a  program- 
specific  audit. 

d.  Exemption  When  Awards  Are  Less 
Than  $300,000.  Non-profit    ■ 
organizations  that  receive  less  than 
$300,000  a  year  in  awards  are  exempt 
from  Federal  audit  requirements  for  that 
year  except  as  noted  in  paragraphs  e  and 
7.a,  but  records  must  be  available  for 
review  or  audit  by  appropriate  officials 
of  the  Federal  awarding  agency,  pass- 
thru  entity,  and/or  General  Accounting 
Office  (GAO). 

e.  Special  Provision  for  Certain  Small 
Subrecipients.  When  a  Federal  program 
is  structured  such  that  substantial 
service  delivery  and  expenditure  of 
Federal  funds  occur  at  subrecipients 
which  receive  awards  of  less  than  the 
$300,000  threshold  for  audit,  the 
Federal  agency,  with  the  approval  of 
OMB,  may  require  pass-thru  entities  to 
arrange  for  audits  of  such  subrecipients 
that  would  otherwise  be  exempt  from 
audit  under  paragraph  d.  Such  audits 
may  be  of  lesser  scope  than  audits 
required  by  this  Circular. 

3.  Basis  for  Determining  Awards 
Received. 

a.  Determining  Awards  Received.  The 
determination  of  when  an  award  is 
received  should  be  based  on  when  the 
activity  related  to  the  award  occurs. 
Generally,  the  activity  pertains  to  events 
that  require  the  non-profit  organization 
to  comply  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  such  as:  Expenditure/ 
expense  transactions  associated  with 
grants,  cost-type  contracts,  cooperative 
agreements,  and  direct  appropriations; 
the  use  of  loan  proceeds  imder  loan 
programs;  the  receipt  of  property;  the 
receipt  of  surplus  property;  the 
distribution  or  consumption  of  food 
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commodities;  the  disbursement  of 
amounts  entitling  the  non-profit 
organization  to  an  interest  subsidy;  and, 
the  period  when  insurance  is  in  force. 

b.  Loans  and  Loan  Guarantees 
(Ijoans).  Since  the  Federal  Government 
is  at  risk  for  loans  until  the  debt  is 
repaid,  the  following  guidelines  shall  be 
used  to  calculate  the  value  of  awards 
received  under  loan  programs,  except  as 
noted  in  paragraphs  c  and  d: 

(1)  Value  of  new  loans  made  or 
received  during  the  fiscal  year;  plus 

(2)  Balance  of  loans  from  previous 
years  for  which  the  Federal  Government 
imposes  continuing  compliance 
requirements;  plus 

f3)  Any  interest  subsidy  or 
administrative  costs  allowance  received. 

c.  Leans  and  Loan  Guarantees  (Loans) 
at  Institutions  of  Higher  Education. 
When  loans  are  made  to  students  of  an 
institution  of  higher  education  but  the 
institution  does  not  make  the  loans, 
then  only  the  value  of  loans  made 
during  the  year  shall  be  considered 
awards  received  in  that  year.  The 
balance  of  loans  for  previous  years  is 
not  included  as  awards  received 
because  the  lender  accounts  for  the 
prior  balances. 

d.  Prior  Loans  and  Lean  Guarantees 
(Loans).  Loans,  the  proceeds  of  which 
were  received  and  expended  in  prior- 
years,  are  not  considered  awards  under 
this  Circular  when  the  laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements  pertaining  to  such  loans 
impose  no  continuing  compliance 
requirements  other  than  to  repay  the 
loans. 

e.  Free  Rent.  Free  rent  received  by 
itself  is  not  considered  an  award  under 
this  Circular.  However,  free  rent 
received  as  part  of  an  award  to  carry  out 
a  Federal  program  shall  be  considered 
an  award  and  subject  to  audit  under  this 
Circular. 

f.  Valuing  Non-cash  Assistance. 
Federal  non-cash  assistance,  such  as 
fi«e  rent,  food  stamps,  food 
commodities,  donated  property,  or 
donated  surplus  property,  shall  be 
valued  at  fair  market  value  at  the  time 
of  receipt  or  the  assessed  value  provided 
by  the  Federal  agency. 

g.  Medicare.  Medicare  payments  to  a 
non-profit  organization  for  providing 
patient  care  services  to  Medicare 
eligible  individuals  are  not  considered 
awards  under  this  Circular. 

h.  Medicaid.  Medicaid  payments  to  a 
non-profit  organization  for  providing 
patient  care  services  to  Medicaid 
eligible  individuals  are  not  considered 
awards  under  this  Circular  unless  a 
State  requires  the  funds  to  be  treated  as 
awards  because  reimbursement  is  on  a 
cost-type  basis. 


4.  Subrecipient  and  Vendor 
Determination. 

a.  General.  An  auditee  may  be  a 
recipient,  a  subrecipient,  and  a  vendor. 
The  awards  received  as  a  recipient  or  a 
subrecipient  would  be  subject  to  audit 
under  this  Circular.  The  paymeots 
received  for  goods  or  services  provided 
by  a  vendor  would  not  be  considered 
Federal  awards.  The  guidance  in 
paragraphs  b  and  c  should  be 
considered  in  determining  whether 
payments  constitute  an  award  to  a 
subrecipient  or  a  payment  for  goods  and 
services  to  a  vendor. 

b.  Subrecipient.  Characteristics 
indicative  of  a  subrecipient  include: 

(1)  Determining  who  is  eligible  to 
receive  what  Federal  financial 
assistance; 

(2)  Performance  measured  against 
meeting  the  objectives  of  the  Federal 
program; 

(3)  Responsibility  for  programmatic 
decision  making; 

(4)  Responsibihty  for  applicable 
Federal  program  compliance 
requirements;  and 

(5)  Use  of  funds  to  carry  out  a 
program  of  the  subrecipient  as 
compared  to  providing  goods  or  services 
for  a  program  of  the  pass-thru  entity. 

c.  Vendor.  Characteristics  indicative 
of  a  vendor  include: 

(1)  Providing  goods  and  services 
within  normal  business  operations; 

(2)  Providing  similar  goods  or  services 
to  many  different  purchasers; 

(3)  Operating  in  a  competitive 
environment; 

(4)  Having  compliance  requirements 
that  do  not  pertain  to  the  goods  or 
services  provided;  and 

(5)  Providing  goods  or  services  that 
are  ancillary  to  the  operation  of  the 
Federal  program. 

d.  Use  ofjudgment  in  Making 
Determination.  There  may  be  unusual 
circumstances  or  exceptions  to  the 
listed  characteristics,  hi  making  the 
determination  of  whether  a  subrecipient 
or  vendor  relationship  exists,  the 
substance  of  the  relationship  is  more 
important  than  the  form  of  the 
agreement.  It  is  not  expected  that  all  of 
the  characteristics  will  be  present  and 
judgment  should  be  used  in  determining 
whether  an  entity  is  a  subrecipient  or 
vendor. 

e.  For-profit  Subrecipient.  Since  this 
Circular  does  not  apply  to  for-profit 
subrecipients,  the  pass-thru  entity  is 
responsible  for  establishing 
requirements,  as  necessary,  to  ensure 
compliance  by  for-profit  subrecipients. 
The  contract  with  the  for-profit 
subrecipient  should  describe  applicable 
compliance  requirements  and  the  for- 
profit  subrecipient's  compliance 


responsibility.  Methods  to  ensure 
compliance  for  Federal  awards  made  to 
for-profit  subrecipients  may  include 
pre-award  audits,  monitoring  during  the 
contract,  and  post-award  audits. 

f.  Compliance  Responsibility  for 
Vendors.  In  most  cases,  the  auditee's 
compliance  responsibility  for  vendors  is 
only  to  ensure  that  the  procurement, 
receipt,  and  payment  for  goods  and 
services  comply  with  laws,  regulations, 
and  the  provisions  of  contracts  ot  grant 
agreements.  Compliance  requirements 
normally  do  not  pass  through  to 
vendors.  However,  the  auditee  is 
responsible  for  ensuring  compliance  for 
vendor  transactions  which  are 
structured  such  that  the  vendor  is 
responsible  for  compliance  or  the 
vendor's  records  must  be  reviewed  to 
determine  compliance.  Also,  when 
these  vendor  transactions  relate  to  a 
major  program,  the  scope  of  the  audit 
shall  include  determining  whether  these 
transactions  are  in  compliance  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements. 

5.  Auditee  Responsibilities.  The 
auditee  shall: 

a.  Identify,  in  its  accounts,  all  awards 
received  and  expended  and  the  Federal 
programs  under  which  they  were 
received.  Federal  program  and  award 
identification  shall  include  the  CFDA 
title  and  numt)er,  award  number  and 
year,  name  of  the  Federal  agency,  and 
name  of  the  pass-thru  entity. 

b.  Maintain  an  internal  control 
structure  over  Federal  programs  that 
provides  reasonable  assurance  that  the 
auditee  is  managing  awards  in 
compliance  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  that  could  have  a  material 
affect  on  each  of  its  Federal  programs. 

c.  Comply  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  related  to  each  of  its  Federal 
programs. 

d.  Prepare  appropriate  financial 
statements,  including  the  schedule  of 
Federal  awards. 

e.  Ensure  that  the  audits  required  by 
this  Circular  are  properly  performed  and 
submitted  when  due. 

f.  Follow  up  and  take  corrective 
action  on  audit  findings,  including 
preparation  of  a  summary  schedule  of 
prior  audit  findings  and  a  corrective 
action  plan  in  accordance  with 
paragraphs  14.b  and  14.c,  respectively. 

6.  Federal  Agency  and  Pass-Thru 
Entity  Responsibilities. 

a.  Cognizant  Agency  Responsibilities. 
Recipients  receiving  more  than  $25 
million  a  year  in  Federal  awards  shall 
have  a  cognizant  agency.  The  assigned 
cognizant  agency  shall  be  the  Federal 
awarding  agency  that  provides  the 
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predominant  amount  of  direct  funding 
to  a  recipient  unless  OMB  makes  a 
specific  cognizant  agency  assignment 
and  provides  notice  in  the  Federal 
Register.  To  provide  for  continuity  of 
cognizance,  the  determination  of  the 
predominant  amount  of  direct  funding 
shall  be  based  upon  direct  Federal 
awards  received  in  the  recipient's  fiscal 
years  ending  in  1990,  1995,  2000.  and 
every  fifth  year  thereafter.  A  Federal 
awarding  agency  assigned  cognizance 
may  reassign  cognizance  to  another 
Federal  awarding  agency  which 
provides  substantial  direct  funding  and 
agrees  to  be  the  cognizant  agency. 
Within  30  days  after  any  reassignment, 
both  the  old  and  the  new  cognizant 
agency  shall  notify  the  auditee,  and,  if 
known,  the  auditor  of  the  reassignment. 
The  cognizant  agency  shall: 

(1)  Provide  technical  audit  advice  and 
liaison  to  auditees  and  auditors. 

(2)  Consider  auditee  requests  for 
extensions  to  the  nine  month  due  date 
of  the  reporting  package  required  by 
paragraph  16a.  The  cognizant  agency 
may  grant  extensions  for  good  cause. 

(3)  Obtain  or  conduct  quality  control 
reviews  of  selected  audits  made  by  non- 
Federal  auditors,  and  provide  the 
results,  when  appropriate,  to  other 
interested  organizations. 

(4)  Promptly  inform  other  affected 
Federal  agencies  and  appropriate 
Federal  law  enforcement  officials  of  any 
direct  reporting  by  the  auditee  or 
auditor  of  irregularities  or  illegal  acts,  as 
required  by  GAGAS  or  laws  and 
regulations,  when  suoh  reporting  is  not 
included  in  the  reporting  package 
described  in  paragraph  16. c. 

(5)  Advise  the  auditor  and  the  auditee 
of  any  deficiencies  found  in  the  audits 
when  the  deficiencies  require  corrective 
action  by  the  auditor.  When  advised  of 
deficiencies,  the  auditee  shall  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the 
cognizant  agency  shall  notify  the 
auditor,  the  auditee.  Federal  awarding 
agencies,  and  the  pass-thru  entity  of  the 
facts  and  make  recommendations  for 
follow-up  action.  Major  inadequacies  or 
repetitive  substandard  performance  by 
auditors  shall  be  referred  to  appropriate 
State  licensing  agencies  and 
professional  bodies  for  disciplinary 
action. 

(6)  Coordinate,  to  the  extent 
practicable,  audits  or  reviews  made  by 
or  for  Federal  agencies  that  are  in 
addition  to  the  audits  made  pursuant  to 
this  Circular,  so  that  the  additional 
audits  or  reviews  build  upon  audits 
performed  in  accordance  with  this 
Circular. 


(7)  Coordinate  a  management  decision 
for  audit  findings  that  affect  the  Federal 
programs  of  more  than  one  agency. 

(8)  Help  coordinate  the  audit  work 
and  reporting  responsibilities  among 
auditors  to  achieve  the  most  cost- 
effective  audit. 

b.  Oversight  Agency  Responsibilities. 
An  auditee  not  assigned  a  cognizant 
agency  will  be  under  the  general 
oversight  of  the  Federal  agency 
providing  it  the  predominant  amount  of 
direct  funding  as  discussed  in  paragraph 
1.x.  The  oversight  agency: 

(1)  Shall  provide  technical  advice  and 
counsel  to  auditees  and  auditors  as 
requested. 

(2)  May  assume  all  or  some  of  the 
responsibilities  normally  performed  by 
a  cognizant  agency. 

c.  Federal  Awarding  Agency 
Responsibilities.  The  Federal  awarding 
agency  shall  perform  the  following  for 
the  awards  it  makes: 

(1)  Identify  awards  made  by  informing 
each  recipient  of  the  CFDA  title  and 
number,  award  name  and  number,  and 
award  year.  When  some  of  this 
information  is  not  available,  the  Federal 
agency  shall  provide  information 
necessary  to  clearly  describe  the  Federal 
award. 

(2)  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
and  in  accordance  with  the 
requirements  of  this  Circular. 

(3)  Provide  technical  advice  and 
counsel  to  auditees  and  auditors  as 
requested. 

(4)  Issue  a  management  decision  on 
audit  findings  within  six  months  after 
receipt  of  the  audit  report  and  ensure 
that  the  recipient  takes  appropriate  and 
timely  corrective  action. 

(5)  Assign  a  person  responsible  to 
inform  OMB  annually  of  any  updates 
needed  to  the  compliance  supplements. 

d.  Pass-Thru  Entity  Responsibilities.  A 
pass-thru  entity  that  receives  a  Federal 
award  and  passes  all  or  part  of  it 
through  to  subrecipients  shall  perform 
the  following  for  the  awards  it  makes: 

(1)  Identify  awards  made  by  informing 
each  subrecipient  of  CFDA  title  and 
number,  award  name  and  number, 
award  year,  and  name  of  Federal 
agency.  When  some  of  this  information 
is  not  available,  the  pass-thru  entity 
shall  provide  the  best  information 
available  to  describe  the  Federal  award. 

(2)  Advise  subrecipients  of 
requirements  imposed  on  them  by 
Federal  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  as  well  as  any  supplemental 
requirements  imposed  by  the  pass-thru 
entity. 

(3)  Monitor  the  activities  of 
subrecipients  as  necessary  to  ensure  that 


awards  are  used  for  authorized  purposes 
in  compliance  with  laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements  and  that  performance  goals 
are  achieved. 

(4)  Ensure  that  non-profit 
subrecipients  receiving  $300,000  or 
more  in  awards  during  the 
subrecipient's  fiscal  year  have  met  the 
audit  requirements  of  this  Circular  for 
that  fiscal  year,  and  that  subrecipients 
subject  to  Circular  A-128  have  met  the 
requirements  of  that  Circular. 

(5)  Issue  a  management  decision  on 
audit  findings  within  six  months  after 
receipt  of  the  subrecipient's  audit  report 
and  ensure  that  the  subrecipient  takes 
appropriate  and  timely  corrective 
action. 

(6)  Consider  whether  subrecipient 
audits  necessitate  adjustment  of  the 
pass-thru  entity's  own  records. 

(7)  Require  each  subrecipient  to 
permit  auditors  to  have  access  to  the 
records  and  financial  statements  as 
necessary  for  the  pass-thru  entity  to 
comply  with  this  Circular. 

7.  Relation  to  Other  Audit 
Requirements. 

a.  Audit  Under  This  Circular  in  Lieu 
of  Other  Audits.  An  audit  made  in 
accordance  with  this  Circular  shall  be  in 
lieu  of  any  financial  audit  required 
under  individual  awards.  To  the  extent 
this  audit  meets  a  Federal  agency's 
needs,  it  shall  rely  upon  and  use  such 
audits.  The  provisions  of  this  Circular 
neither  limit  the  authority  of  Federal 
agencies,  their  inspectors  general,  or 
GAO  to  conduct  or  contract  for 
additional  audits  (e.g.,  financial  audits, 
performance  audits,  evaluations, 
inspections,  or  reviews)  nor  authorize 
any  auditee  to  constrain  Federal 
agencies  from  carrying  out  additional 
audits.  Any  additional  audits  shall  be 
planned  and  performed  in  such  a  way 
as  to  build  upon  work  performed  by 
other  auditors. 

b.  Federal  Agency  to  Pay  for 
Additional  Audits.  A  Federal  agency 
that  conducts  or  contracts  for  additional 
audits  shall,  consistent  with  other 
applicable  laws  and  regulations,  arrange 
for  funding  the  cost  of  such  additional 
audits. 

c.  Federal  Agency  Determination  of 
Major  Programs.  A  Federal  agency  may 
request  an  auditee  to  have  a  particular 
Federal  program  audited  as  a  major 
program  in  lieu  of  the  Federal  agency 
conducting  or  contracting  for  the 
additional  audits.  To  allow  for  planning, 
such  requests  should  be  made  at  least 
180  days  prior  to  the  end  of  the 
applicable  audit  period.  The  auditee 
should  promptly  respond  to  such 
request  by  informing  the  Federal  agency 
whether  the  program  would  otherwise 


be  audited  as  a  major  program  and,  if 
not,  the  estimated  incremental  cost.  The 
Federal  agency  shall  then  promptly 
confirm  to  the  auditee  whether  it  wants 
the  program  audited  as  a  major  program. 
If  the  program  is  to  be  audited  as  a 
major  program  based  upon  this  Federal 
agency  request,  and  the  Federal  agency 
agrees  to  pay  the  full  incremental  costs, 
then  the  auditee  shall  have  the  program 
audited  as  a  major  program.  Since  the 
Federal  program  audited  as  a  result  of 
this  request  would  not  otherwise  have 
been  audited  as  a  major  program,  the 
expenditures  of  this  Federal  program 
shall  not  be  included  in  the  nimierator 
of  the  calculation  to  determine  whether 
the  requirements  of  the  50  percent  rule 
described  in  Appendix  1  were  met.  A 
pass-thru  entity  may  use  the  provisions 
of  this  paragraph  for  a  subrecipient. 

8.  Frequency  of  Audit.  Audits 
required  by  this  Circular  shall  be 
performed  annually.  However,  a  Federal 
agency  or  pass-thru  entity  may  allow  an 
auditee  who  elects  a  program-specific 
audit  under  paragraph  2.c  to  perform 
the  audit  every  two  years.  Two-year 
audits  must  cover  both  years. 

9.  Sanctions.  No  audit  costs  may  be 
charged  to  Federal  awards  when  audits 
required  by  this  Circular  have  not  been 
made  or  have  been  made  but  not  in 
accordance  with  this  Circular.  In  cases 
of  continued  inability  or  unwillingness 
to  have  an  audit  conducted  in 
accordance  with  this  Circular,  Federal 
agencies  and  pass-thru  entities  shall 
take  appropriate  sanctions  such  as: 

a.  Withholding  a  percentage  of  awards 
until  the  audit  is  completed 
satisfactorily; 

b.  Withholding  or  disallowing 
overhead  costs: 

c.  Suspending  awards  until  the  audit 
is  conducted;  or 

d.  Terminating  the  award. 

10.  Audit  Costs.  Unless  prohibited  by 
law,  the  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to 
awards.  The  charges  may  be  considered 
a  direct  cost  or  an  allocated  indirect 
cost,  determined  in  accordance  with  the 
provisions  of  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions," 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations,"  Federal 
Acquisition  Regulations  subpart  31,  or 
other  applicable  cost  principles  or 
regulations. 

11.  Auditor  Selection.  In  arranging  for 
audit  services,  auditees  shall  follow  the 
procurement  standards  prescribed  by 
Circular  A-110,  "Uniform  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations."  In  requesting  proposals 


for  audit  services,  the  objectives  and 
scope  of  the  audit  should  be  made  clear. 
Factors  to  be  considered  in  evaluating 
each  proposal  for  audit  services  include 
the  responsiveness  to  the  request  for 
proposal,  relevant  experience, 
availability  of  staff  with  professional 
qualifications  and  technical  abilities, 
the  results  of  external  quality  control 
reviews,  and  price. 
12.  Scope  of  Audit. 

a.  General.  The  audit  shall  be 
conducted  in  accordance  with  GAGAS. 

b.  Financial  Statements.  The  auditor 
shall  determine  whether  the  financial 
statements  of  the  auditee  present  fairly 
the  auditee's  financial  position,  results 
of  operations,  and,  where  appropriate, 
the 'cash  flows  in  conformity  with 
generally  accepted  accounting 
principles.  The  auditor  shall  also 
determine  whether  the  schedule  of 
Federal  awards  is  fairly  presented  in  all 
material  respects  in  relation  to  the 
auditee's  financial  statements  taken  as  a 
whole. 

c.  Internal  Controls. 

(1)  In  addition  to  the  requirements  of 
GAGAS,  the  auditor  shall  perform 
procedures  to  obtain  an  understanding 
of  the  internal  control  structure  over 
Federal  programs  sufficient  to  plan  the 
audit  to  achieve  a  low  assessed  level  of 
control  risk  for  major  programs. 

(2)  Except  as  provided  in  paragraph 
(3),  the  auditor  shall: 

(a)  Plan  the  testing  of  the  internal 
control  structure  over  major  programs  to 
achieve  a  low  assessed  level  of  control 
risk  for  the  assertions  relevant  to  the 
compliance  requirements  for  each  major 
program. 

(b)  Perform  testing  of  the  internal 
control  structure  over  major  programs  as 
planned  in  paragraph  (a). 

(3)  When  the  internal  control 
structure  over  major  programs  is  likely 
to  be  ineffective  in  preventing  or 
detecting  noncompliance,  the  planning 
and  performing  of  testing  described  in 
paragraphs  (2)(a)  and  (2)(b)  are  not 
required.  However,  the  auditor  shall 
report  a  reportable  condition  or  a 
material  weakness  in  accordance  with 
paragraph  13. d,  assess  the  related 
control  risk  at  the  maximum,  and 
consider  whether  additional  compliance 
tests  are  required  because  of  the 
ineffective  internal  control  structure 
over  major  programs. 

d.  Compliance. 

(1)  In  addition  to  the  requirements  of 
GAGAS,  the  auditor  shall  determine 
whether  the  auditee  has  complied  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  that  may 
have  a  direct  and  material  effect  on  each 
of  its  major  programs. 


(2)  The  compliance  testing  shall 
include  tests  of  transactions  and  such 
other  auditing  procedures  necessary  to 
provide  the  auditor  sufficient  evidence 
to  support  an  opinion  on  compliance  for 
each  major  program. 

(3)  The  principal  compHance 
requirements  of  the  largest  Federal 
programs  are  included  in  the 
compliance  supplements. 

(4)  For  Federal  programs  contained  in 
the  compliance  supplements,  an  audit 
of  the  compliance  requirements 
contained  in  the  compliance 
supplements  will  meet  the  requirements 
of  this  Circular.  Where  there  have  been 
changes  to  the  compliance  requirements 
and  the  changes  are  not  reflected  in  the 
compliance  supplements,  the  auditor 
shall  determine  the  current  compliance 
requirements  and  modify  the  audit 
procedures  accordingly.  For  those 
Federal  programs  not  covered  in  the 
compliance  supplement,  the  auditor 
should  use  the  elements  of  compliance 
(e.g.,  allowability  of  cost,  types  of 
services,  eligibility)  contained  in  the 
compliance  supplements  as  guidance 
for  identifying  the  individual 
compliance  requirements  to  test,  and 
determine  the  requirements  governing 
the  Federal  program  by  reviewing  the 
applicable  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements.  The  auditor  should  consult 
with  the  applicable  Federal  agency  to 
determine  the  availability  of  agency- 
prepared  supplements  or  audit  guides. 

e.  Audit  Follow-up.  The  auditor  shall 
follow-up  on  prior  audit  findings, 
review  the  summary  schedule  of  prior 
audit  findings  prepared  by  the  auditee 
in  accordance  with  paragraph  14.b,  and 
report,  as  an  audit  finding,  when  the 
results  of  the  auditor's  follow-up  are 
different  from  those  reported  in  the 
summary  schedule  of  prior  audit 
findings.  The  auditor  shall  perform 
audit  follow-up  regardless  of  whether  a 
prior  audit  finding  relates  to  a  major 
program  in  the  current  year. 

f.  Certification.  The  auditor  shall  read 
the  certification  prepared  by  the  auditee 
in  accordance  with  paragraph  16.b  and 
report  as  an  audit  finding  when  the 
information  in  the  certification  is 
materially  inconsistent  with  the  other 
parts  of  the  reporting  package. 

13.  Financial  Statements  and 
Auditor's  Reporting. 

a.  Financial  Statements.  The  auditee 
shall  prepare  financial  statements  that 
reflect  its  financial  position,  results  of 
operations,  and,  where  appropriate, 
cash  flows  for  the  fiscal  year  audited. 
The  financial  statements  shall  be  for  the 
organizational  unit  chosen  to  meet  the 
requirements  of  this  Circular. 
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b.  Schedule  of  Federal  Awards.  The 
auditee  shall  also  prepare  a  schedule  of 
Federal  awards  for  the  period  covered 
by  the  auditee's  Rnancial  statements. 
While  not  required,  it  is  appropriate  for 
the  auditee  to  provide  information 
requested  to  make  the  schedule  easier  to 
use  by  Federal  awarding  agencies  and 
pass-thru  entities.  At  a  minimum,  the 
schedule  shall: 

(1)  List  total  expenditures  for  each 
individual  award  and  the  CFDA  number 
or  other  identifying  number  when  the 
CFDA  information  is  not  available. 

(2)  Include  notes  that  describe  the 
significant  accounting  policies  used  in 
preparing  the  schedule. 

(3)  Identify  major  programs. 

(4)  List  individual  awards  by  Federal 
agency  and  major  subdivision  within  a 
Federal  agency.  For  awards  received  as 
a  subrecipient,  the  name  of  the  pass- 
thru  entity  and  identifying  number 
assigned  by  the  pass-thru  entity  shall  be 
included. 

(5)  List  individual  awards  within  a 
category  of  awards.  However,  when  it  is 
not  practical  to  list  each  individual 
award  for  R&D,  total  expenditures  shall 
be  shown  by  Federal  agency  and  major 
subdivision  within  the  Federal  agency. 
For  example,  the  National  Institutes  of 
Health  is  a  major  subdivision  in  the 
Department  of  Health  and  Human 
Services. 

(6)  Include,  in  either  the  schedule  or 
a  note  to  the  schedule,  the  value  of  non- 
cash assistance  received,  insurance 
programs  in  effect  during  the  year,  and 
loans  or  loan  guarantees  outstanding  at 
year  end. 

c.  Auditor's  Reporting.  The  auditor's 
report(s)  shall  include  the  following: 

(1)  An  opinion  as  to  whether  the 
financial  statements  are  fairly  presented 
in  conformity  with  generally  accepted 
accounting  principles  or  a  disclaimer  of 
opinion  and  an  opinion  as  to  whether 
the  schedule  of  Federal  awards  is  fairly 
presented  in  all  material  respects  in 
relation  to  the  financial  statements 
taken  as  a  whole. 

(2)  A  report  on  the  auditee's  internal 
control  structure  related  to  the  financial 
statements  and  major  programs.  This 
report  shall  describe  the  scope  of  testing 
of  this  internal  control  structure  and  the 
results  of  those  tests,  and,  where 
applicable,  refer  to  the  separate 
schedule  of  findings  and  questioned 
costs  described  in  paragraph  (4). 

(3)  A  report  on  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements, 
noncompliance  with  which  could  have 
a  material  effect  on  the  financial 
statements  and  major  programs.  This 
report  shall  include  an  opinion  as  to 
whether  the  auditee  complied  with 


laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  which 
could  have  a  direct  and  material  effect 
on  each  major  program,  and,  where 
applicable,  refer  to  the  separate 
schedule  of  findings  and  questioned 
costs  described  in  paragraph  (4). 

(4)  A  schedule  oi  findings  and 
questioned  costs  which  includes  all 
audit  findings  as  defined  in  paragraph 
d.(l).  Any  internal  control  findings, 
compliance  findings,  and  questioned 
costs  which  relate  to  the  same  issue 
should  be  presented  as  a  single  finding. 
Where  practical,  audit  findings  should 
be  organized  by  Federal  agency  or  pass- 
thru  entity. 

(5)  A  copy  of  any  management  letters 
issued  by  the  auditor. 

d.  Audit  Findings. 

(1)  The  auditor  shall  report  the 
following  as  audit  findings  in  a 
schedule  of  findings  and  questioned 
costs: 

(a)  Reportable  conditions  in  the 
internal  control  structure  over  major 
programs.  The  auditor's  determination 
of  a  reportable  condition  for  major 
programs  is  in  relation  to  an  individual 
compliance  requirement  for  a  major 
program.  Auditors  shall  identify 
reportable  conditions  which  are 
individually  or  cumulatively  material 
weaknesses. 

(b)  Known  fraud  affecting  an  award. 
Fraud  is  a  type  of  illegal  act  involving 
the  obtaining  of  something  of  value 
through  willful  misrepresentation.  This 
paragraph  does  not  require  the  auditor 
to  make  an  additional  reporting  when 
the  auditor  confirms  the  fraud  has  been 
reported  outside  of  the  auditor's  reports 
under  the  direct  reporting  requirements 
of  GAGAS. 

(c)  Material  irregularities,  illegal  acts, 
and  noncompliance  with  the  provisions 
of  contracts  or  grant  agreements  which 
auditors  conclude,  based  on  evidence 
obtained,  have  occurred  or  are  likely  to 
have  occurred.  The  auditor's 
determination  of  whether  an 
irregularity,  an  illegal  act,  or 
noncompliance  with  the  provisions  of 
contracts  or  grant  agreements  is  material 
is  in  relation  to  an  individual 
compliance  requirement  for  a  major 
program.  An  irregularity,  an  illegal  act, 
or  noncompliance  with  the  provisions 
of  contracts  or  grant  agreements  which 
could  have  a  material  effect  on  an  audit 
objective  identified  in  the  compliance 
supplements  shall  also  be  considered  as 
material. 

(d)  Known  questioned  costs  which  are 
greater  than  $10,000  for  an  individual 
compliance  requirement  for  a  major 
program.  Known  questioned  costs  are 
those  specifically  identified  by  the 
auditor.  In  evaluating  the  effect  of 


questioned  costs  on  the  opinion  on 
compliance  for  each  major  program,  the 
auditor  considers  the  best  estimate  of 
total  costs  questioned  (likely  questioned 
costs),  not  just  the  questioned  costs 
specifically  identified  (known 
questioned  costs).  The  auditor  shall  also 
report  known  questioned  costs  when 
likely  questioned  costs  are  greater  than 
$10,000  for  an  individual  compliance 
requirement  for  a  major  program.  In 
reporting  questioned  costs,  the  auditor 
shall  include  information  to  provide 
proper  perspective  for  judging  the 
prevalence  and  consequences  of  the 
questioned  costs. 

(e)  Instances  where  the  audit  follow- 
up  procedures  disclosed  that  the 
summary  schedule  of  prior  audit 
findings  prepared  by  the  auditee  in 
accordance  with  paragraph  14.b  is  other 
than  as  reported  by  the  auditee. 

(f)  Instances  where  the  certification 
prepared  by  the  auditee  in  accordance 
with  paragraph  16.b  is  materially 
inconsistent  with  the  reporting  package 
described  in  paragraph  16.c. 

(2)  Audit  findings  shall  be  presented 
in  sufficient  detail  for  the  auditee  to 
prepare  a  corrective  action  plan  and 
take  corrective  action  and  for  Federal 
agencies  and  pass-thru  entities  to  arrive 
at  a  management  decision.  The 
following  specific  information  shall  be 
included,  as  applicable,  in  audit 
findings: 

(a)  Federal  program  and  specific 
award  identification  including  the 
CFDA  title  and  number,  award  number 
and  year,  name  of  Federal  agency,  and 
name  of  the  pass-thru  entity.  When 
information,  such  as  the  CFDA  title  and 
number  or  award  number,  is  not 
available,  the  auditor  shall  provide  the 
best  information  available  to  describe 
the  Federal  award. 

(b)  The  criteria  or  specific 
requirement  upon  which  the  audit 
findings  are  based,  including  statutory, 
regulatory,  or  other  citation. 

(c)  The  condition  found,  including 
facts  that  indicate  that  the  audit  findings 
occurred  or  are  likely  to  have  occurred. 

(d)  Identification  of  questioned  costs 
and  how  they  were  computed. 

(e)  Information  to  provide  proper 
perspective  for  judging  the  prevalence 
and  consequences  of  the  audit  findings, 
such  as  whether  the  audit  findings 
represent  an  isolated  instance  or  a 
systemic  problem.  Instances  identified 
shall  be  related  to  the  universe  and  the 
number  of  cases  examined  and  be 
quantified  in  terms  of  dollar  value,  if 
appropriate. 

(f)  "The  possible  asserted  effect  to 
provide  sufficient  information  to 
Federal,  State,  or  local  officials  to 
permit  them  to  determine  the  effect  and 


cause  in  order  to  take  prompt  and 
proper  corrective  action. 

(g)  Recommendations  to  prevent 
future  occurrences  of  the  audit  finding. 

(h)  Explanations  of  responsible 
officials  of  the  auditee  when  there  is 
disagreement  with  the  audit  findings. 

(3j  Each  audit  finding  in  the  schedule 
of  findings  and  questioned  costs  shall 
include  a  reference  number  to  allow  for 
easy  referencing  of  the  audit  findings 
during  follow-up. 

14.  Audit  Findings  Follow-up. 

a.  General.  The  auditee  is  responsible 
for  follow-up  and  corrective  action  on 
all  audit  findings.  As  part  of  this 
responsibility,  the  auditee  shall  prepare 
a  summary  schedule  of  prior  audit 
findings.  'The  auditee  shall  also  prepare 
a  corrective  action  plan  for  current  year 
audit  findings.  The  summary  schedule 
of  prior  audit  findings  and  the 
corrective  action  plan  shall  include  the 
reference  numbers  the  auditor  assigns  to 
audit  findings  under  paragraph  13,.d{3). 
Since  the  summary  schedule  may 
include  audit  findings  from  multiple 
years,  it  shall  include  the  fiscal  year  in 
which  the  finding  initially  occurred. 

b.  Summary  Schedule  of  Prior  Audit 
Findings.  The  summary  schedule  of 
prior  audit  findings  shall  report  the 
status  of  all  audit  findings  included  in 
the  prior  audit's  schedule  of  findings 
and  questioned  costs.  The  summary 
schedule  shall  also  include  audit 
findings  in  the  prior  audit's  summary 
schedule  of  prior  audit  findings  except 
audit  findings  listed  as  corrected  in 
accordance  with  paragraph  (1)  or  no 
longer  valid  in  accordance  with 
paragraph  (4). 

(1)  when  audit  findings  were  fully 
corrected,  the  summary  schedule  need 
only  list  the  audit  findings  and  state  that 
corrective  action  was  taken. 

(2)  When  audit  findings  were  not 
corrected  or  were  only  partially 
corrected,  the  summary  schedule  shall 
describe  the  planned  corrective  action 
as  well  as  any  partial  corrective  action 
taken. 

(3)  When  corrective  action  taken  is 
significantly  different  from  corrective 
action  previously  reported  in  a 
corrective  action  plan  or  in  the  Federal 
agency's  or  pass-thru  entity's 
management  decision,  the  summary 
schedule  shall  provide  an  explanation. 

(4)  When  the  auditee  believes  the 
audit  findings  are  no  longer  valid  or  do 
not  warrant  further  action,  the  reasons 
for  this  position  shall  be  described  in 
the  summary  schedule. 

c.  Corrective  Action  Plan.  At  the 
completion  of  the  audit,  the  auditee 
shall  prepare  a  corrective  action  plan  to 
address  each  audit  finding  included  in 
the  current  year  auditor's  reports.  The 


corrective  action  plan  shall  provide  the 
names  of  the  contact  person  (s) 
responsible  for  corrective  action,  the 
corrective  action  planned,  and  the 
anticipated  completion  date.  If  the 
auditee  does  not  agree  with  the  audit 
findings  or  believes  corrective  action  is 
not  required,  then  the  corrective  action 
plan  shall  include  an  explanation  and 
specific  reasons. 

15.  Management  Decision. 

a.  General.  The  management  decision 
shall  clearly  state  whether  or  not  the 
audit  finding  is  sustained,  the  reasons 
for  the  decision,  and  the  expected 
auditee  action  to  repay  disallowed  costs, 
make  financial  adjustments,  or  take 
other  action.  If  the  auditee  has  not 
completed  corrective  action,  a  timetable 
for  follow-up  should  be  given.  Prior  to 
issuing  the  management  decision,  the 
Federal  agency  or  pass-thru  entity  may 
request  additional  information  or 
documentation  from  the  auditee, 
including  a  request  that  the 
documentation  be  audited,  as  a  way  of 
mitigating  disallowed  costs.  The 
management  decision  should  describe 
any  appeal  process  available  to  the 
auditee. 

b.  Federal  Agency.  As  provided  in 
paragraph  6.a.(7),  the  cognizant  agency 
shall  be  responsible  for  coordinating  a 
management  decision  for  audit  findings 
that  affect  the  programs  of  more  than 
one  Federal  agency.  As  provided  in 
paragraph  6.c.(4),  a  Federal  awarding 
agency  is  responsible  for  issuing  a 
management  decision  for  findings  that 
relate  to  awards  it  makes  to  recipients. 
Alternate  arrangements  may  be  made  on 
a  case-by-case  basis  by  agreement 
among  the  Federal  agencies  concerned. 

c.  Pass-Thru  Entity.  As  provided  in 
paragraph  6.d.(5),  the  pass-thru  entity 
shall  be  responsible  for  making  the 
management  decision  for  audit  findings 
that  relate  to  awards  it  makes  to 
subrecipients. 

d.  Time  Requirements.  The  entity 
responsible  for  making  the  management 
decision  shall  do  so  within  six  months 
of  receipt  of  the  audit  report.  Corrective 
action  should  proceed  as  rapidly  as 
possible. 

e.  Reference  Numbers.  Management 
decisions  shall  include  the  reference 
numbers  the  auditor  assigned  to  each 
audit  finding  in  accordance  with 
paragraph  13.d.(3). 

16.  Report  Submission. 

a.  General.  Within  nine  months  after 
the  end  of  the  audit  period,  unless  a 
longer  period  is  agreed  to  in  advance  by 
the  cognizant  or  oversight  agency,  the 
reporting  package  described  in 
paragraph  c  shall  be  submitted  in 
accordance  with  this  Circular.  Unless 
restricted  by  law  or  regulation,  the 


auditee  shall  make  copies  available  for 
public  inspection. 

b.  Certification.  The  auditee  shall 
complete  a  certification  form  which 
states  whether  the  audit  was  completed 
in  accordance  with  this  Circular  and 
provides  information  about  the  auditee, 
its  Federal  programs,  and  the  results  of 
the  audit.  The  form  shall  be  available 
from  the  central  clearinghouse 
designated  by  OMB.  The  auditee's  chief 
executive  officer  or  chief  financial 
officer  shall  sign  a  statement  that  the 
information  on  the  form  is  accurate  and 
complete. 

Certificate  of  Audit 

This  is  to  certify  that,  to  the  best  of 
my  knowledge  and  belief,  the  (specify 
name  of  non-profit  organization)  has:  (1) 
Engaged  an  auditor  to  perform  an  audit 
in  accordance  with  the  provisions  of 
OMB  Circular  A-133  for  the  (specify 
number)  months  ended  (specify  date); 
(2)  the  auditor  has  completed  such  audit 
and  presented  a  signed  audit  report 
which  states  that  the  audit  was 
conducted  in  accordance  with  the 
provisions  of  the  Circular;  and,  (3)  the 
information  on  the  attached  form 
accurately  and  completely  reflects  the 
results  of  this  audit,  as  presented  in  the 
auditor's  report.  I  declare  that  the 
foregoing  is  true  and  correct. 
Attachment 

Information  Accompanjring  Certificate 
of  Audit 

The  following  data  elements  will  be 
included  in  a  machine-readable  form  to 
accompany  the  Certificate  of  Audit: 

(1)  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  each 
covered  Federal  program 

(2)  name  of  each  covered  Federal 
program 

(3)  amount  of  expenditures  for  the 
current  fiscal  year  associated  with  each 
covered  Federal  program 

(4)  whether  or  not  there  are  audit 
findings  in  the  current  audit  report 
related  to  the  following: 

(a)  Amount  of  questioned  costs 

(b)  Ty{>es  of  services  allowed  or 
unallowed 

(c)  Matching  or  cost  sharing 

(d)  Maintenance  of  level  ofefTort 

(e)  Earmarking 

(f)  Special  reporting  requirements 

(g)  Special  tests  and  provisions 
(B)  Administrative  requirements 
(i)  Cash  management 

(j)  Federal  financial  reporting 
(k)  Program  income 
(1)  Real  property  management 
(m)  Equipment  management 
(n)  Procurement 
(o)  Subrecipient  monitoring 
(p)  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
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(q)  Allowable  costs/cost  principles 
(r)  Davis-Bacon  Act. 

(5)  Whether  or  not  there  is  a  summary 
schedule  of  prior  audit  Hndings 

(6)  If  applicable,  the  CFDA  number(s) 
for  prior  audit  finding(s)  reflected  in  the 
summary  schedule  of  prior  audit 
findings 

(7)  Non-Profit  Organization  Name: 

Employer  Identification  Number 

Name  and  Title  of  Responsible  Official: 

Telephone: 

Signature: 

Date  of  Execution: 


(8)  Auditor  Name: 


Name  and  Title  of  Contact  Person: 


Auditor  Address: 


Auditor  Telephone: 


c.  Reporting  Package.  The  reporting 
package  shall  include  the  following: 

(1)  Certification  discussed  in 
paragraph  b. 

(2)  Financial  statements  and  schedule 
of  Federal  awards  discussed  in 
paragraphs  13. a  and  13. b. 

(3)  Auditor's  reporting  discussed  in 
paragraph  13.c. 

(4)  Summary  schedule  of  prior  audit 
findings  discussed  in  paragraph  14.b. 

(5)  Corrective  action  plan  discussed  in 
paragraph  14.c. 

d.  Submission  to  Clearinghouse.  All 
auditees  shall  submit  to  the  central 
clearinghouse  designated  by  0MB  one 
copy  of  the: 

(1)  Certification  discussed  in 
paragraph  b.  and 

(2)  Reporting  package  described  in 
paragraph  c  for  each  Federal  awarding 
agency  that  provided  direct  awards 
when  the  schedule  of  findings  and 
questioned  costs  disclosed  audit 
findings  for  those  direct  awards  or  the 
summary  schedule  of  prior  audit 
findings  reported  the  status  of  any  audit 
findings  for  those  direct  awards. 

e.  Additional  Submission  by 
Subrecipients.  Subrecipients  shall 
submit  to  each  pass-thru  entity  one  copy 
of  the: 

(1)  Certification  discussed  in 
paragraph  b,  and 

(2)  Reporting  package  described  in 
paragraph  c  for  each  pass-thru  entity 
when  either  the  schedule  of  findings 
and  questioned  costs  disclosed  audit 
findings  for  awards  that  the  pass-thru 
entity  provided  or  the  summary 


schedule  of  prior  audit  findings 
reported  the  status  of  any  audit  findings 
for  awards  that  the  pass-thru  entity 
provided. 

f.  Requests  for  Report  Copies.  In 
response  to  requests  by  the  Federal 
agency  or  pass-thru  entity,  auditees 
shall  submit  the  appropriate  copies  of 
the  reporting  package  described  in 
paragraph  c. 

g.  Report  Retention  Requirements. 
Auditees  shall  keep  one  copy  of  the 
reporting  package  described  in 
paragraph  c  on  file  for  three  years  from 
the  date  of  submission  to  the  central 
clearinghouse.  Pass-thru  entities  shall 
keep  subrecipients'  submissions  on  file 
for  three  years  from  date  of  receipt. 

h.  Clearinghouse  Responsibilities.  The 
central  clearinghouse  designated  by 
OMB  shall  distribute  the  reporting 
package  received  in  accordance  with 
paragraph  d.(2)  to  applicable  Federal 
awarding  agencies,  maintain  a  data  base 
of  completed  audits,  provide 
appropriate  information  to  Federal 
agencies,  and  follow  up  with  known 
auditees  which  have  not  submitted  the 
required  certifications  and  reporting 
packages.  \ 

i.  Clearinghouse  aadress.  The  address 
of  the  central  clearinghouse  currently 
designated  by  OMB  is  Federal  Audit 
Clearinghouse.  Bureau  of  the  Census, 
1201  E.  10th  Street.  Jeffersonville,  IN 
47132.  If  the  designated  central 
clearinghouse  or  its  address  should 
change,  OMB  will  publish  this 
information  in  the  Federal  Register. 

j.  Electronic  Filing.  Nothing  in  this 
Circular  shall  preclude  electronic 
submissions  to  the  central  clearinghouse 
in  such  manner  as  may  be  approved  by 
OMB.  With  OMB  approval,  the  central 
clearinghouse  may  pilot  test  methods  of 
electronic  submissions. 

17.  Audit  Working  Papers  and 
Reports.  The  auditor  shall  retain 
working  papers  and  reports  for  a 
minimum  of  three  years  from  the  date 
of  the  audit  report,  unless  the  auditor  is 
notified  in  writing  by  the  cognizant 
agency,  oversight  agency,  or  pass-thru 
entity  to  extend  the  retention  period. 
When  auditors  are  aware  that  the 
Federal  awarding  agency,  pass-thru 
entity,  or  auditee  is  contesting  an  audit 
finding,  the  auditor  shall  contact  the 
parties  contesting  the  audit  finding  prior 
to  destruction  of  the  working  papers  and 
reports.  Audit  working  papers  shall  be 
made  available  upon  request  to  the 
cognizant  or  oversight  agency  or  their 
designee,  the  Office  of  Inspector  General 
of  a  Federal  agency  providing  direct  or 
indirect  funding,  or  GAO  at  the 
completion  of  the  audit. 

18.  Program-Specific  Audit. 


a.  Program  Audit  Guide  Available.  In 
many  cases  a  program-specific  audit 
guide  will  be  available  to  provide 
specific  guidance  to  the  auditor  on 
internal  controls,  compliance 
requirements,  suggested  audit 
procedures,  and  audit  reporting 
requirements.  The  auditor  should 
contact  the  Office  of  Inspector  General 
of  the  Federal  agency  to  determine 
whether  such  a  guide  is  available.  When 
a  current  program-specific  audit  guide  is 
available,  the  auditor  shall  follow 
GAGAS  and  the  guide  when  performing 
a  program-specific  audit. 

D.  Program  Audit  Guide  Not 
Available. 

(1)  When  a  program-specific  audit 
guide  is  not  available,  the  auditee  and 
auditor  shall  have  basically  the  same 
responsibilities  for  the  Federal  program 
audited  as  they  would  have  for  a  major 
program  audited  under  the  requirements 
of  this  Circular. 

(2)  The  auditee  shall  prepare  the 
financial  statement(s)  for  the  Federal 
program  that  includes,  at  a  minimum,  a 
schedule  of  the  Federal  program 
expenditures  and  notes  that  describe  the 
significant  accounting  policies  used  in 
preparing  the  schedule,  a  summary 
schedule  of  prior  audit  findings 
consistent  with  the  requirements  of 
paragraph  14.b,  and  a  corrective  action 
plan  consistent  with  the  requirements  of 
paragraph  14.c. 

(3)  The  auditor  shall:  (a)  Perform  an 
audit  of  the  financial  statement(s)  for 
the  Federal  program  in  accordance  with 
GAGAS;  (b)  obtain  an  understanding  of 
the  internal  control  structure  policies 
and  procedures  and  perform  tests  of  the 
internal  control  structure  for  the  Federal 
program  consistent  with  the  guidance  in 
paragraph  12. c  for  a  major  program;  (c) 
perform  procedures  to  determine 
whether  the  auditee  has  complied  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  that  could 
have  a  direct  and  material  effect  on  the 
Federal  program  consistent  with  the 
guidance  in  paragraph  12.d  for  a  major 
program;  (d)  follow  up  on  prior  audit 
findings,  review  the  auditee's  summary 
schedule  of  prior  audit  findings,  and 
report,  as  an  audit  finding,  when  the 
results  of  the  auditor's  follow-up  are 
different  from  those  reported  by  the 
auditee  consistent  with  the 
requirements  of  paragraph  12.e;  and,  (e) 
read  the  certification  prepared  by  the 
auditee  consistent  with  the 
requirements  of  paragraph  12.f. 

(4)  The  auditor  shall:  (a)  Render  an 
opinion  as  to  whether  the  financial 
statement(s)  of  the  Federal  program  is 
fairly  presented  in  accordance  with  the 
stated  accounting  policies;  fb)  issue  a 
report  on  the  internal  control  structure 


related  to  the  Federal  program,  which 
shall  describe  the  scope  of  testing  of  that 
internal  control'structure  and  the  results 
of  those  tests;  (c)  issue  a  report  on 
compliance  with  laws  and  regulations 
which  includes  an  opinion  as  to 
whether  the  auditee  complied  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  which 
could  have  a  direct  and  material  effect 
on  the  Federal  program;  and,  (d)  issue 
a  schedule  of  findings  and  questioned 
costs  which  includes  audit  findings  for 
the  Federal  program  as  described  in 
parag-aph  13.d. 

c.  Reporting  for  Program-Specific 
Audits.  Within  nine  months  after  the 
end  of  the  audit  period,  unless  a  longer 
period  is  approved  in  advance  by  the 
Federal  agency  providing  the  funding, 
the  auditee  shall  submit  to  the  central 
clearinghouse  designated  by  OMB  a 
certification  prepared  in  accordance 
with  the  requirements  of  paragraph 
IB.b.  When  a  program-specific  audit 
guide  is  available,  the  financial 
statement(s)  and  the  audit  report  shall 
be  submitted  in  accordance  with  that 
guide.  When  a  program-specific  audit 
guide  is  not  available  and  the  schedule 
of  findings  and  questioned  costs 
disclosed  audit  findings  or  the  summary 
schedule  of  prior  audit  findings 
reported  the  status  of  any  audit  findings, 
the  auditee  shall  submit  to  the  Federal 
awarding  agency  or  pass-thru  entity  one 
copy  of  the  financial  statement(s), 
summary  status  of  prior  audit  findings, 
corrective  action  plan,  and  the  auditor's 
reporting  described  in  paragraph  b.(4). 
Unless  restricted  by  law  or  regulation, 
the  auditee  shall  make  report  copies 
available  for  public  inspection. 

d.  Other  Paragraphs  of  This  Circular 
May  Apply.  The  provisions  of 
paragraphs  1  through  11, 15, 17  and 
other  referenced  provisions  of  this 
Attachment  apply  to  program-specific 
audits  unless  contrary  to  a  program- 
specific  audit  guide  or  program  laws 
and  regulations. 

Appendix  1 — Major  Program 
Determination 

The  auditor  shall  use  a  risk-based 
approach  to  determine  which  Federal 
programs  are  major  programs.  This  risk- 
based  approach  shall  include 
consideration  of:  (a)  Current  and  prior 
audit  experience,  (b)  oversight  by 
Federal  agencies  and  pass-thru  entities, 
and  (c)  the  inherent  risk  of  the  Federal 
program.  The  following  process  shall  be 
followed: 

Step  1 — The  auditor  shall  identify  the 
larger  Federal  programs,  which  shall  be 
labeled  Type  A  programs.  Type  A 
programs  are  defined  as  Federal 
programs  with  Federal  expenditures 


exceeding  three  percent  of  total  Federal 
expenditures  or  $300,000,  whichever  is 
greater.  The  remaining  Federal  programs 
shall  be  labeled  Type  B  programs. 

The  inclusion  of  large  non-cash 
assistance,  insurance  programs,  or  loans 
and  loan  guarantees  (loans),  should  not 
result  in  the  exclusion  of  other  programs 
as  Type  A  programs.  When  a  Federal 
program  providing  non-cash  assistance, 
insurance,  or  loans  significantly  affects 
the  number  or  size  of  Type  A  programs, 
the  auditor  shall  consider  this  Federal 
program  as  a  Type  A  program  and 
exclude  its  values  in  determining  other 
Type  A  programs. 

Step  2 — "The  auditor  shall  identify 
Type  A  programs  which  are  low-risk. 
For  a  Type  A  program  to  be  considered 
low-risk,  it  shall  have  been  audited  as 
a  major  program  in  at  least  one  of  the 
two  most  recent  audit  periods,  and,  in 
the  most  recent  period  audited,  it  shall 
have  had  no  audit  findings  from 
reportable  conditions,  irregularities, 
illegal  acts,  or  noncompliance  with  the 
provisions  of  contracts  or  grant 
agreements  as  described  in  paragraphs 
13.d.(l)(a)  and  13.d.(l)(c)  of  the 
Attachment.  The  auditor  shall  consider 
the  criteria  in  D,  E.  F,  G,  and  H  of 
Appendix  2  and  whether  any  changes  in 
personnel  or  systems  affecting  a  Type  A 
program  have  significantly  increased 
risk,  and  apply  professional  judgment  in 
determining  whether  a  Type  A  program 
is  low-risk. 

Step  3 — The  auditor  shall  identify 
Type  B  programs  which  are  high-risk 
using  professional  judgment  and  the 
criteria  in  Appendix  2.  Except  for 
known  reportable  conditions  in  internal 
controls  or  compliance  problems  as 
discussed  in  criteria  A,  B,  and  D  of 
Appendix  2,  a  single  criteria  in 
Appendix  2  would  seldom  cause  a  Type 
B  program  to  be  considered  high-risk. 

An  audit  under  this  Circular  is  not 
expected  to  test  small  Federal  programs. 
Therefore,  programs  with  expenditures 
of  less  than  $100,000  would  not  be 
considered  high-risk  unless  it  is 
necessary  to  audit  a  program  with 
expenditures  of  less  than  $100,000  as  a 
major  program  to  meet  the  50  percent 
rule  discussed  below. 

Step  4 — All  Type  A  programs  shall  be 
audited  as  major  programs,  except  the 
auditor  may  exclude  any  Type  A 
programs  identified  as  low-risk  under 
step  2.  All  Type  B  programs  identified 
as  high-risk  under  step  3  shall  be 
audited  as  major  programs. 
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Rule — The  audit  of  Federal  programs 
shall  cover  at  least  50,percent  of  total 
Federal  expenditures  unless  the  auditee 
meets  the  criteria  in  Appendix  3  for  a 

/ 


low-risk  auditee,  in  which  case  the 
coverage  shall  be  at  least  25  percent  of 
total  Federal  expenditures. 

Documentation  of  Risk 

The  auditor  shall  document  in  the 
working  papers  the  risk  analysis  process 
used  in  determining  major  programs. 

Auditor's  Judgment 

When  the  major  program 
determination  has  been  performed  and 
documented  in  accordance  with  this 
Circular,  the  auditor's  judgment  in 
applying  the  risk-based  approach  to 
determine  major  programs  shall  be 
presumed  correct.  Challenges  by  Federal 
agencies  and  pass-thru  entities  shall 
only  be  for  clearly  improper  use  of  the 
guidance  in  this  Circular.  However, 
Federal  agencies  and  pass-thru  entities 
may  provide  auditors  guidance  about 
the  risk  of  a  particular  Federal  program 
and  the  auditor  shall  consider  this 
guidance  in  determining  major 
programs  in  audits  not  yet  completed. 

Deviation  from  Use  of  Risk  Criteria 

For  first  year  audits,  the  auditor  may 
elect  to  determine  major  programs  as  all 
Type  A  programs  plus  any  higher  risk 
Type  B  programs  as  necessary  to  cover 
at  least  50  percent  of  total  Federal 
expenditures.  Under  this  option,  the 
auditor  would  not  be  required  to 
perform  the  procedures  discussed  in 
steps  2,  3,  and  4  of  this  Appendix. 

A  first -year  audit  is  the  first  year  the 
entity  is  audited  under  this  Circular  or 
the  first  year  of  a  change  of  auditors  or 
a  bona  fide  procurement  process  which 
could  result  in  a  change  of  auditors. 

To  ensure  that  a  fi^uent  change  of 
auditors  would  not  preclude  audit  of 
high  risk  Type  B  programs,  this  election 
for  first  year  audits  may  not  be  used  by 
a  non-profit  organization  more  than 
once  in  every  three  years. 

Appendix  2 — Criteria  for  Risk 

The  auditor's  determination  should  be 
based  on  an  overall  evaluation  of  the 
risk  of  noncompliance  occurring  which 
could  be  material  to  the  Federal 
program.  The  auditor  shall  use  auditor 
judgment  and  consider  criteria  such  as 
the  following  to  identify'  risk  in  Federal 
programs: 

Current  and  Prior  Audit  Experience 

A.  Weaknesses  in  the  internal  control 
structure  over  Federal  programs  would 
indicate  higher  risk.  Consideration 
should  be  given  to  the  control 
environment  over  Federal  programs  and 
such  factors  as  the  expectation  of 
management's  adherence  to  applicable 
laws  and  regulations  and  the  provisions 
of  contracts  and  grant  agreements  and 
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the  competence  and  experience  of 
personnel  who  process  transactions 
affecting  Federal  programs. 

1.  A  Federal  program  administered 
under  multiple  internal  control 
structures  may  have  a  higher  risk.  When 
identifying  risk  in  a  large  organization- 
wide  audit,  the  auditor  shall  consider 
whether  weaknesses  are  isolated  in  a 
single  operating  unit  (e.g.,  one  college 
campus)  or  pervasive  throughout  the 
organization. 

2.  When  signihcant  parts  of  a  Federal 
program  are  passed  through  to 
subrecipients,  a  weak  system  for 
monitoring  subrecipients  would 
indicate  higher  risk. 

3.  The  extent  to  which  computer 
processing  is  used  to  administer  Federal 
programs,  as  well  as  the  complexity  of 
that  processing,  should  be  considered 
by  the  auditor  in  assessing  risk.  New 
and  recently  modified  computer 
systems  may  also  indicate  risk. 

B.  Prior  audit  findings  would  indicate 
higher  risk,  particularly  when  the  audit 
findings  could  have  a  significant  impact 
on  a  Federal  program  or  have  not  been 
corrected. 

C.  Federal  programs  not  recently 
audited  as  major  programs  may  be  of 
higher  risk  than  Federal  programs 
recently  audited  as  major  programs 
without  audit  findings. 

Oversight  Exercised  by  Federal  Agencies 
and  Pass-Thru  Entities 

D.  Oversight  exercised  by  Federal 
agencies  or  pass-thru  entities  could 
indicate  risk.  For  example,  recent 
monitoring  or  other  reviews  performed 
by  an  oversight  entity  which  disclosed 
no  significaQt  problems  would  indicate 
lower  risk.  However,  monitoring  which 
disclosed  significant  problems  would 
indicate  higher  risk. 

E.  Risk  would  be  higher  for  Federal 
programs  identified  by  the  Office  of 
Management  and  Budget  (0MB)  as  high- 


risk  at  the  auditee  level.  OMB  plans  to 
provide  this  identification  in  its 
compliance  supplements  or  by  issuing 
an  annual  list  of  high-risk  programs. 

Inherent  Risk  of  the  Federal  Program 

F.  The  nature  of  a  Federal  program 
may  indicate  risk.  Consideration  should 
be  given  to  the  complexity  of  the 
program  and  the  extent  to  which  the 
Federal  program  contracts  for  goods  and 
services.  For  example.  Federal  programs 
that  disburse  funds  through  third  party 
contracts  or  have  eligibility  criteria  may 
be  of  higher  risk.  Federal  programs 
primarily  involving  staff  payroll  costs 
may  have  a  high-risk  for  time  and  effort 
reporting,  but  otherwise  be  at  low-risk. 

G.  The  phase  of  a  Federal  program  in 
its  life  cycle  at  the  Federal  agency  may 
indicate  risk.  For  example,  a  new 
Federal  program  with  new  or  interim 
regulations  may  have  higher  risk  than 
an  established  program  with  time-tested 
regulations.  Also,  significant  changes  in 
Federal  programs  laws,  regulations,  or 
the  provisions  of  contracts  or  grant 
agreements  may  increase  risk. 

H.  The  phase  of  a  Federal  program  in 
its  life  cycle  at  the  auditee  may  indicate 
risk.  For  example,  during  the  first  and 
last  years,  an  auditee  participates  in  a 
Federal  program,  the  risk  may  be  higher 
due  to  start-up  or  closeout  of  program 
activities  and  staff. 

I.  Type  B  programs  with  larger 
expenditures  would  be  of  higher  risk 
than  programs  with  substantially 
smaller  expenditures. 

As  part  of  the  risk  analysis,  the 
auditor  m^y  wish  to  discuss  a  particular 
Federal  program  with  auditee 
management  and  the  Federal  agency  or 
pass-thru  entity. 

Appendix  3 — Criteria  for  a  Low-Risk 
Auditee 

An  auditee  which  meets  all  of  the 
following  conditions  for  the  preceding 


two  years  shall  qualify  as  a  low-risk 
auditee  under  the  50  percent  rule 
described  in  Appendix  1,  unless  the. 
current  year  audit  does  not  meet  the 
conditions  described  in  paragraph  3 
below: 

1.  The  audits  were  performed  in 
accordance  with  the  provisions  of  this 
Circular. 

2.  The  auditor's  opinions  on  the 
financial  statements  and  the  schedule  of 
Federal  awards  were  unqualified. 
However,  the  cognizant  or  oversight 
agency  may  judge  that  an  opinion 
qualification  does  not  affect  the 
management  of  Federal  awards  and 
provide  a  waiver. 

3.  There  were  no  deficiencies  in 
internal  controls  which  were  identified 
as  material  weaknesses  under  the 
requirements  of  generally  accepted 
government  auditing  standards 
(GAGAS).  However,  the  cognizant  or 
oversight  agency  may  judge  that  the 
material  weaknesses  do  not  affect  the 
management  of  Federal  awards  and 
provide  a  waiver. 

4.  For  any  one  Type  A  program,  as 
defined  in  step  1  of  Appendix  1,  there 
were  no  audit  findings  as  described  in 
paragraph  of  the  Attachment  from: 

a.  Internal  control  deficiencies  which 
were  identified  as  material  weaknesses. 

b.  Irregularities,  illegal  acts,  or 
noncompliance  with  the  provisions  of 
contracts  or  grant  agreements  which 
either  individually  or  cumulatively  have 
a  material  effect  on  the  Type  A  program. 

c.  Known  or  likely  questioned  costs 
that  exceed  five  percent  of  the  total 
expenditures  for  a  Type  A  program 
during  the  year. 

[FR  Doc.  95-6662  Filed  3-16-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FnL-6174-6] 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  Through  this  action  EPA  is 
amending  the  Clean  Air  Act  section  608 
refrigerant  recycling  regulations  to 
extend  the  effectiveness  of  the 
refrigerant  purity  requirements  at 
§  82.154(g)  and  (h).  which  are  currently 
scheduled  to  expire  on  May  15, 1995, 
only  until  March  18, 1996  or  until  EPA 
can  complete  rulemaking  to  adopt  new 
refrigerant  purity  requirements  based  on 
industry  guidelines,  whichever  comes 
first.  EPA  is  extending  the  requirements 
in  response  to  requests  from  the  air- 
conditioning  and  refrigeration  industry 
in  order  to  avoid  widespread 
contamination  of  the  stock  of 
chlorofluorocarbon  (CFC)  and 
hydrochlorofluorocarbon  (HCFC) 
refrigerants,  which  could  result  from  the 
lapse  of  the  purity  standard.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages 
with  consequent  price  increases. 

In  the  proposed  rules  section  of 
today's  Federal  Register,  EPA  is 
proposing  to  extend  the  effectiveness  of 
the  refrigerant  purity  requirements  at 
§  82.154(g)  and  (h)  and  soliciting  pubUc 
comment  on  this  extension.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  EPA  will  withdraw  the  direct 
final  rule  and  address  the  comments 
received  in  a  subsequent  final  rule  on 
the  related  proposed  rule.  No  additional 
opportunity  for  public  comment  on  the 
extension  will  be  provided. 
DATES:  This  final  action  will  become 
effective  on  May  16, 1995  unless  EPA  is 
notified  by  April  17, 1995  that  any 
person  wishes  to  submit  adverse 
comment.  If  such  notification  is 
received  and  EPA  withdraws  this  direct 
final  rule,  then  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
01,  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460  in 
room  M-1500.  Dockets  may  be 
inspected  from  8:00  a.m.  imtil  5:30  p.m., 
Monday  through  Friday.  A  reasonable 


fee  may  be  charged  for  copying  docket 
materials.  Those  wishing  to  notify  EPA 
of  their  intent  to  submit  adverse 
comments  on  this  action  should  contact 
Deborah  Ottinger,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW.,  Washington,  DC  20460,  (Docket  # 
A-92-01  VIII.F.)  (202)  233-9149. 
FOR  FURTHER  INFORMATION  CONTACT: 
Section  608  Recycling  Program 
Manager,  Program  Implementation 
Branch,  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation 
(6205-1),  401  M  Street  SW.,  Washington, 
DC  20460.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Overview 

II.  Background 

III.  Today's  Action 

IV.  Effective  Date 

V.  Summary  of  Supporting  Analysis 

VI.  judicial  Review 

I.  Overview 

Paragraphs  82.154  (g)  and  (h)  of  40 
CFR  Part  82,  subpart  F  set  requirements 
for  sale  of  used  refrigerant,  mandating 
that  it  meet  certain  purity  standards. 
These  requirements  will  expire  on  May 
15, 1995.  EPA  is  currently  in  the  process 
of  adopting  new,  less  restrictive, 
refrigerant  purity  requirements  based  on 
industry  guidelines,  but  will  be  unable 
to  complete  the  rulemaking  prior  to  the 
expiration  of  the  existing  standards.  A 
lapse  in  the  standards  could  result  in 
widespread  contamination  of  the  stock 
of  CFC  and  HCFC  refrigerants.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages 
with  consequent  price  increases. 
Release  of  CFC  and  HCFC  refrigerants 
has  been  found  to  deplete  stratospheric 
ozone,  resulting  in  increased  human 
and  environmental  exposure  to 
ultraviolet  radiation.  Increased  exposure 
to  ultraviolet  radiation  in  turn  causes 
increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  system,  damage  to  plants 
(including  crops  and  aquatic 
organisms),  and  increased  formation  of 
ground-level  ozone.  To  avoid  these 
results,  EPA  is  acting  on  requests  from 
the  air-conditioning  and  refrigeration 
industry  to  extend  the  effectiveness  of 
the  current  refrigerant  purity 
requirements,  only  until  EPA  can 


complete  rulemaking  to  adopt  the  new 
requirements. 

II.  Background 

On  May  14. 1993,  EPA  published  final 
regulations  establishing  a  recycling 
program  for  ozone-depleting  refrigerants 
recovered  during  the  servicing  and 
disposal  of  air-conditioning  and 
refrigeration  equipment  (58  FR  28660). 
These  regulations  include  evacuation 
requirements  for  appliances  being 
serviced  or  disposed  of,  standards  and 
testing  requirements  for  used  refrigerant 
sold  to  a  new  owner,  certification 
requirements  for  refrigerant  reclaimers, 
and  standards  and  testing  requirements 
for  refrigerant  recycling  and  recovery 
equipment. 

when  EPA  promulgated  the  final  rule, 
the  Agency  noted  that  further 
rulemaking  would  probably  be  required 
to  address  some  issues  that  had  been 
raised  during  the  comment  period  on 
the  proposed  rule  (57  FR  58644).  One  of 
these  issues  was  whether  a  standard  for 
used  refrigerant  could  be  developed  that 
would  protect  air-conditioning  and 
refrigeration  equipment,  but  would 
allow  technicians  to  clean  refrigerant 
themselves,  rather  than  sending  the 
refrigerant  to  an  off-site  reclaimer. 

The  final  rule  published  on  May  14, 
1993,  requires  that  refrigerant  sold  to  a 
new  owner  be  reclaimed  to  the  ARI  700 
Standard  of  purity  by  a  certified 
reclaimer  (§  82.154  (g)  and  (h) 
referencing  standard  in  §§  82.152(r)  and 
82.164).  As  discussed  in  the  final  rule, 
this  requirement  was  intended  to 
protect  the  purity  of  used  refrigerant  in 
order  to  prevent  damage  to  air- 
conditioning  and  refrigeration 
equipment  from  use  of  contaminated 
refrigerant.  Equipment  damage  from 
contaminated  refrigerant  would  result  in 
costs  to  equipment  owmers,  in  releases 
of  refrigerant  from  damaged  equipment 
through  increased  leakage,  servicing  and 
replacement,  and  in  reduction  in 
consumer  confidence  in  the  quality  of 
used  refrigerant.  This  reduction  in 
consumer  confidence  could  in  turn  lead 
to  release  of  refrigerant  that  was 
presumed  to  be  contaminated  (and 
therefore  harmful  to  equipment), 
depleting  stratospheric  ozone, 
decreasing  the  limited  supply  of 
refrigerants,  and  forcing  the  premature 
retirement  or  retrofit  of  CFC  or  HCFC 
equipment  (58  FR  28678). 

Although  the  reclamation 
requirements  at  §  82.154  (g)  and  (h) 
would  clearly  protect  equipment,  EPA 
believed  that  a  less  stringent  but  still 
effective  requirement  could  be 
developed,  particularly  for  refrigerant 
transferred  between  owners  whose 
equipment  was  similar  and  was  serviced 
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by  the  same  contractor.  However,  the 
only  existing  refrigerant  purity  standard 
at  the  time  EPA  promulgated  the  rule 
was  ARI  700,  and  the  only  agreed  upon 
means  of  enforcing  it  was  by  limiting 
sale  of  used  refrigerant  to  only  certified 
reclaimers. 

In  order  to  encourage  industry  to 
explore  the  possibility  of  developing 
less  stringent  but  still  effective 
standards  and  technologies  for  purifying 
refrigerant,  EPA  adopted  a  commenter's 
suggestion  that  the  Agency  establish  an 
expiration  date,  or  "sunset."  for  the 
reclamation  requirement.  EPA 
accordingly  made  the  reclamation 
requirements  at  §82.154  (g)  and  (h) 
effective  until  May  15, 1995.  two  years 
after  publication  of  the  final  rule.  EPA 
believed  that  this  two-year  period 
would  be  sufficient  for  industry  to 
develop  new  guidelines  for  reuse  of 
refrigerant  and  for  EPA  to  complete  a 
rulemaking  to  adopt  them  (58  FR 
28679). 

In  December,  1994,  a  committee 
representing  a  wide  range  of  interests 
within  the  air-conditioning  and 
refrigeration  industrj'  published 
Industry  Recycling  Guide  (IRG-2): 
Handling  and  Reuse  of  Refrigerants  in 
the  United  States.  This  document 
establishes  requirements  and 
recommendations  for  the  reuse  of 
refrigerant  in  a  number  of  different 
situations,  including  refrigerant 
'  transfers  on  the  open  market  and 
between  equipment  owned  by  different 
people  but  serviced  by  the  same 
contractor.  EPA  believes  that  these 
requirements  would  protect  air- 
conditioning  and  refrigeration 
equipment  while  permitting 
technicians,  contractors,  and  equipment 
owners  more  flexibility  than  the  current 
requirements,  and  EPA  is  pursuing 
rulemaking  to  adopt  the  IRG-2 
requirements  as  soon  as  possible. 
However,  EPA  does  not  believe  that  it 
will  have  an  opportunity  to  develop  and 
publish  a  proposed  rule,  take  public 
comment,  and  develop  and  publish  a 
final  rule  between  now  and  May  15. 
1995,  when  the  current  reclamation 
requirements  will  expire. 

Representatives  of  the  air- 
conditioning  and  refrigeration  industry 
have  expressed  concern  that  such  a 
lapse  in  refrigerant  purity  requirements 
would  result  in  a  number  of  problems, 
including  sloppy  handling  of  refrigerant 
and  dumping  of  contaminated 
refrigerant  on  the  market.  These 
problems  would  in  turn  result  in 
significant  damage  to  equipment, 
release  of  refrigerant,  and  aggravated 
refrigerant  shortages. 

Currently,  the  reclamation 
requirement  encourages  careful 


handling  of  refrigerant,  because 
refrigerant  that  is  irretrievably 
contaminated  (for  instance  through 
mixture  with  other  refrigerants)  will  not 
be  accepted  by  any  reclaimer,  rendering 
it  worthless.  However,  if  this  check  is 
removed,  sloppy  handling  may  become 
widespread.  This  would  not  only  lead  to 
damage  to  equipment,  but  to  the 
permanent  loss  of  part  of  the  stock  of 
pure  refrigerant  through  refrigerant 
mixture.  Even  in  the  best  case  in  which 
the  mixed  refrigerant  was  properly 
disposed  of.  the  limited  supply  of 
refrigerant  would  thereby  be  further 
reduced,  necessitating  more  retrofit  or 
replacement  of  existing  equipment. 
Unfortunately,  it  is  likely  that  the  mixed 
refrigerant  would  often  be  used  in  air- 
conditioning  and  refrigeration 
equipment  or  vented  rather  than 
properly  disposed  of. 

Tne  possibility  of  widespread 
dumping  of  refrigerant  on  the  market 
has  been  raised  by  reports  that 
contractors  and  "recyclers"  are 
stockpiling  used  refrigerant.  In  some 
cases,  dumping  dirty  refrigerant  on  the 
market  might  be  attractive  simply 
because  it  enables  the  seller  of 
refrigerant  to  avoid  the  costs  of 
reclamation;  in  others,  it  might  be 
attractive  because  the  refrigerant  is 
unreclaimable  and  therefore  worthless  if 
analyzed  or  sent  to  a  reclaimer.  (In  fact, 
in  the  latter  situation  the  refrigerant  is 
worse  than  worthless,  because  the 
owner  of  the  refrigerant  must  actually 
pay  to  have  the  refrigerant  properly 
disposed  of.)  In  either  situation,  such 
dumping  would  lead  to  widespread 
equipment  damage.  This  concern  is 
exacerbated  by  the  date  on  which  the 
current  reclamation  requirements  are 
scheduled  to  expire:  May  15  falls  at  the 
beginning  of  the  summer,  when  there  is 
heavy  demand  for  refrigerant. 

III.  Today's  Action 

In  response  to  these  concerns,  EPA  is 
extending  the  effectiveness  of  the 
current  reclamation  requirements  until 
the  Agency  can  adopt  replacement 
requirements.  It  was  never  EPA's  intent 
to  leave  air-conditioning  and 
refrigeration  equipment  and  refrigerant 
supplies  unprotected  by  a  purity 
standard,  but  only  to  replace  the 
existing  standard  with  a  more  flexible 
standard  when  that  was  developed.  As 
discussed  above,  EPA  is  currently 
undertaking  rulemaking  to  adopt  a  more 
flexible  standard  and  anticipates 
publishing  a  proposal  by  mid  to  late 
summer  of  this  year. 

rv.  Effective  Date 

This  final  action  will  become  effective 
on  May  16, 1995  unless  EPA  is  notified 


by  April  17.  1995  that  any  person 
wishes  to  submit  adverse  comment.  If 
such  notification  is  received  and  EPA 
withdraws  this  direct  final  rule,  then 
timely  notice  will  be  published  in  the 
Federal  Register. 

V.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annualeffect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  0MB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  this  amendment 
will  have  negligible  impact  on  the 
regulated  community  because  it  simply 
extends  an  existing  requirement.  This 
requirement  itself  is  expected  to  result 
in  significant  private  savings  due  to 
avoided  damage  to  air-conditioning  and 
refrigeration  equipment  and 
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preservation  of  a  stock  of  pure 
refrigerant  to  continue  servicing 
equipment.  An  examination  of  the 
impacts  of  the  section  608  rule  as  a 
whole  on  small  entities  was  discussed 
in  the  final  rule  (58  PR  28660).  That 
final  rule  assessed  the  impact  the  rule 
may  have  on  small  entities.  A  separate 
regulatory  impact  analysis  accompanied 
the  hnal  rule  and  is  contained  in  Docket 
A-92-01. 1  certify  that  this  amendment 
to  the  refrigerant  recycling  rule  will  not 
have  any  additional  negative  economic 
impacts  on  any  small  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Managemenrand  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared. 

VI.  Judicial  Review 

Because  these  regulations  are 
nationally  applicable  imder  section 
307(b)(1)  of  the  Act,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 


States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  sixty  days  of 
publication  of  this  action  in  the  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons, 
Hydrochlorofluorocarbons,  Interstate 
commerce.  Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  March  14, 1995. 
Carol  M.  Browno-, 

Administrator. 

Part  82,  chapter  I,  title  40,  of  the  code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  Section  82.154  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

§82.154    Prohibitions. 

***** 

(g)  Effective  May  16, 1995  until  March 
18, 1996,  no  person  may  sell  or  offer  for 


sale  for  use  as  a  refrigerant  any  class  I 
or  class  II  substance  consisting  wholly 
or  in  part  of  used  refrigerant  unless: 

(1)  The  class  I  or  class  11  substance  has 
been  reclaimed  as  defined  at  §  82.152(r); 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance;  or 

(3)  The  class  I  or  class  11  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  n  substance. 

(h)  Effective  May  16, 1995  until 
March  18, 1996,  no  person  may  sell  or 
offer  for  sale  for  use  as  a  refrigerant  any 
class  I  or  class  n  substance  consisting 
wholly  or  in  part  of  used  refrigerant 
unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§82.164; 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance;  or 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  II  substance. 
***** 

[FR  Doc.  95-6750  Filed  3-16-95;  8:45  am] 
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40  CFR  Part  82 
[FRL-5174-6] 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

.  SUMMARY:  Through  this  action  EPA  is 
proposing  to  amend  the  Clean  Air  Act 
section  608  refrigerant  recycling 
regulations  to  extend  the  effectiveness 
of  the  refrigerant  purity  requirements  at 
§  82.154(g)  and  (h),  which  are  currently 
scheduled  to  expire  on  May  15, 1995, 
only  until  one  year  after  publication  of 
any  final  rule  based  on  this  proposal  or 
until  EPA  can  complete  rulemaking  to 
adopt  new  refrigerant  purity 
requirements  based  on  industry 
guidelines,  whichever  comes  first.  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  promulgating  this 
amendment  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  amendment  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time.  EPA  has  found  that 
there  is  good  cause  for  denying  the 
opportunity  for  a  public  hearing 
pursuant  to  CAA  section  307(d)(1)  and 
5  U.S.C.  section  553(b)(3)(B). 
DATES:  Comments  on  this  proposed  Ale 
must  be  received  on  or  before  April  17, 
1995. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-92-01  VIII.F, 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460  in 
room  M-1500.  All  supporting  materials 
are  contained  in  Docket  A-92-01. 
Dockets  may  be  inspected  from  8  a.m. 
until  5:30  p.m.,  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Section  608  Recycling  Program 
Manager,  Program  Implementation 
Branch,  Stratospheric  Protection 
Division,  Office  of  Atmospheric 


Programs,  Office  of  Air  and  Radiation 
(6205-J),  401  M  Street,  SW., 
Washington,  DC  20460.  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Participation 

EPA  is  providing  an  opportunity  for 
interested  parties  to  submit  written 
comments  on  this  proposal.  However, 
EPA  is  not  providing  an  opportunity  for 
a  public  hearing  in  addition  to  the 
opportunity  to  submit  written 
comments.  This  is  necessary  to  ensure 
that  EPA  has  sufficient  time  to  take  final 
action  on  the  proposed  extension  of  the 
reclamation  requirements  before  those 
requirements  expire  on  May  15, 1995. 
Even  without  an  opportunity  for  a 
public  hearing,  the  public  comment 
period  will  close  in  mid-April  at  the 
earliest.  Thus,  a  public  hearing  would 
be  impracticable  if  EPA  is  to  be  able  to 
act  on  the  proposed  extension  of  the 
reclamation  requirements  before  their 
expiration. 

Moreover,  it  would  be  contrary  to  the 
public  interest  to  effectively  eliminate 
EPA's  option  to  extend  the  reclamation 
requirements  before  expiration  by 
providing  an  opportunity  for  a  public 
hearing.  As  discussed  in  the  direct  final 
rule  published  in  the  final  rules  section 
of  this  Federal  Register,  a  lapse  in  the 
reclamation  requirements  could  result 
in  widespread  contamination  of  the 
stock  of  CFC  and  HCFC  refrigerants. 
Such  contamination  would  cause 
extensive  damage  to  air-conditioning 
and  refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages. 
Release  of  refrigerants  has  been  found  to 
deplete  stratospheric  ozone.  Refrigerant 
shortages  would  result  in  economic 
harms  from  refrigerant  price  increases 
and  ft-om  the  premature  retrofit  of  CFC 
and  HCFC  equipment. 

Moreover,  the  lack  of  opportunity  for 
a  public  hearing  should  place  little 
burden  on  the  public.  First,  commenters 
still  have  the  opportunity  to  submit 
viritten  comments  on  this  proposal.  EPA 
believes  that  such  an  opportunity  to 
comment  will  be  fully  sufficient  here  to 
comply  with  the  interest  in  ensuring 
public  participation  in  agency  actions, 
particularly  as  EPA  expects  very  few,  if 
any,  adverse  comments.  Indeed,  an 
important  impetus  for  proposing  this 
rule  has  been  a  request  by  significant 
portions  of  the  affected  industry  that 
EPA  extend  the  current  standard. 
Second,  if  promulgated,  the  proposed 
rule  would  simply  extend  existing 
requirements,  so  EPA  does  not  expect  to 
receive  significant  new  information 


regarding  the  costs  and  benefits  of  these 
requirements  during  the  comment 
period.  Third,  the  extension  is  for  a 
limited  time  period,  one  year.  Well 
before  that  time,  EPA  expects  to  propose 
a  substitute  standard,  with  full 
opportunity  for  written  comment  and  a 
public  hearing.  Fourth,  if  the  proposed 
rule  is  promulgated,  continued 
compliance  with  the  existing  standard 
should  impose  no  new  burden  on 
affected  parties. 

Providing  for  a  public  hearing  here 
would  be  impracticable  and  contrary  to 
the  public  interest,  as  EPA  is  providing 
sufficient  opportunity  for  submission  of 
written  comment,  the  burden  imposed 
on  affected  parties  is  minimal,  and  EPA 
expects  it  will  need  to  extend  the 
reclamation  requirements  before  the 
May  15, 1995,  expiration  date.  Thus,  the 
Agency  finds  good  cause  for  denying  the 
opportunity  for  a  public  hearing 
pursuant  to  CAA  §  307(d)(1)  and  5 
U.S.C.  section  553(b)(3)(B). 

If  adverse  comments  are  received  on 
the  direct  final  rule,  EPA  is  proposing 
to  make  the  final  rule  that  responds  to 
those  comments  effective  upon 
publication.  This  expedited  effective 
date  is  necessary  to  extend  the 
reclamation  requirements  before  those 
requirements  expire  on  May  15.  1995. 
Providing  for  a  30  day  delay  in 
effectiveness  after  publication  would  be 
impracticable  and  contrary  to  the  public 
interest.  As  discussed  above,  EPA 
would  not  have  sufficient  time  to  extend 
the  reclamation  requirements  prior  to 
their  expiration  if  EPA  must  allow  for 
an  additional  30  days  after  publication. 
Also,  for  the  reasons  discussed  above, 
EPA  believes  that  a  lapse  of  those 
requirements  would  be  contrary  to  the 
public  interest.  Finally,  because  the 
proposed  rule  merely  extends  the 
existing  requirements,  making  the  rule 
effective  immediately  upon  publication 
places  little  burden  on  the  affected 
parties.  Given  the  lack  of  burden  upon 
affected  parties  and  the  need  to  extend 
the  reclamation  requirements  prior  to 
their  expiration,  the  Agency  proposes  to 
find  good  cause  for  expediting  the 
effective  date  of  the  rule,  pursuant  to  5 
U.S.C.  section  553(d)(3). 

11.  Additional  Information 

For  additional  information,  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Chemicals,  Reporting  and  recordkeeping 
requirements. 
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Carol  M.  Browner, 

Administrator. 
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Presidential  Documents 


Executive  Order  12957  of  March  15,  1995 

Prohibiting  Certain  Transactions  With  Respect  to  the 
Development  of  Iranian  Petroleum  Resources 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
lawrs  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.],  and  section  301  of  title  3,  United  States 
Code, 

I.  WILLIAM  J.  CLINTON,  President  of  the  United  States  of  America,  find 
that  the  actions  and  policies  of  the  Government  of  Iran  constitute  an  unusual 
and  extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States,  and  hereby  declare  a  national  emergency  to  deal  with 
that  threat. 

I  hereby  order: 

Section  1.  The  following  are  prohibited,  except  to  the  extent  provided  in 
regulations,  orders,  directives,  or  licenses  that  may  be  issued  pursuant  to 
this  order,  and  notwithstanding  any  contract  entered  into  or  any  license 
or  permit  granted  prior  to  the  effective  date  of  this  order:  (a)  the  entry 
into  or  performance  by  a  United  States  person,  or  the  approval  by  a  United 
States  person  of  the  entry  into  or  performance  by  an  entity  owned  or  con- 
trolled by  a  United  States  person,  of  (i)  a  contract  that  includes  overall 
supervision  and  management  responsibility  for  the  development  of  petroleum 
resources  located  in  Iran,  or  (ii)  a  guaranty  of  another  person's  performance 
under  such  a  contract; 

(b)  the  entry  into  or  performance  by  a  United  States  person,  or  the  approval 
by  a  United  States  person  of  the  entry  into  or  performance  by  an  entity 
owned  or  controlled  by  a  United  States  person,  of  (i)  a  contract  for  the 
financing  of  the  development  of  petroleum  resources  located  in  Iran,  or 
(ii)  a  guaranty  of  another  person's  performance  under  such  a  contract;  and 

(c)  any  transaction  by  any  United  States  person  or  within  the  United 
States  that  evades  or  avoids,  or  has  the  purpose  of  evading  or  avoiding, 
or  attempts  to  violate,  any  of  the  prohibitions  set  forth  in  this  order. 

Sec.  2.  For  the  purposes  of  this  order:  (a)  The  term  "person"  means  an 
individual  or  entity; 

(b)  The  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  or  other  organization; 

[c\  The  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or  any  person  in  the  United  States; 
and 

(d)  The  term  "Iran"  means  the  land  territory  claimed  by  Iran  and  any 
other  area  over  which  Iran  claims  sovereignty,  sovereign  rights  or  jurisdiction, 
including  the  territorial  sea,  exclusive  economic  zone,  and  continental  shelf 
claimed  by  Iran. 

Sec.  3.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  the 
International  Emergency  Economic  Powers  Act  as  may  be  necessary  to  carry 
out  the  purposes  of  this  order.  The  Secretary  of  the  Treasury  may  redelegate 
any  of  these  functions  to  other  officers  and  agencies  of  the  United  States 
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Government.  All  agencies  of  the  United  States  Government  are  hereby  di- 
rected to  take  all  appropriate  measures  within  their  authority  to  carry  out 
the  provisions  of  this  order. 

Sec.  4.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. ' 

Sec.  5.  (a)  This  order  is  effective  at  12:01  a.m.,  eastern  standard  time, 
on  March  16, 1995. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 
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March  15.  1995. 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
ihe  top  Unc  (4  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  appraximately  90  days 
before  this  date. 


;AFR  SMITH212J 

:john  smith 

i  212  kain  street 

:  forestville  md  20747 


DEC95  R  I 


tAFRDO     SMITH212J 

JJOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  Aiis  date. 

/ : 

DEC95  R  1  : 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  MaU  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  MaU  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 


Suoerintendent  of  Documents  Subscription  Order  Fonn     Clrng*  yoir  order. 


r  -  ^ 
k.  ^  J 


□YESf  please  entermy  subscriptions  as  fdows: 


To  fax  your  orders  (20^  512-2233 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Ptease  type  or  print) 


Additional  address/attention  line 


For  privacy.  checi(  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Checit  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    I    I    I    I    I    I    I    l-D 

□  VISA      □  MasterCard    |     |     |    |    [(expiration  date) 


street  address 


nn. 


City.  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


10«4 


Puchase  order  number  (optionaO 


Authorizing  signature 

|y/lal  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


■^A. '    *-  ^-itJ^  ^i  V'^^^^^^Ip?^*^, 


^-i>; -M** 


'Mmmmiamt%miiik, 


•«!WKS«K^.' 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Processing  Code: 

7296 


Charge  your  order 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 

U  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  In  the  CFR 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  nny  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


□  GPO  Deposit  Account     | 

, . ...        1 — 
1         - 1 

□  VISA     □MasterCard     i        | 

i     1  (expiration  date) 

1                     i           ^  ■■        !              i    '    '   ■ 

City,  State.  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


4/9« 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Federal  Register 
Document 

Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  •14133  Charge  your  order. 

Its  easy! 
YES,  please  send  me  the  following  indicated  publications:  To  1.x  your  ordr.  .nd  .n<,u.H—(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

CH  Check  payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account-       1 — I — I — I — I — I — 1 — I    1 — ' 


I    I  VISA  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  MaU  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 
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Dallas,  TX,  see  announcement  on  the  inside  cover  of  this 
issue. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofFicial  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  II.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(I  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Wasnington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59.  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  p.issword  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Onlino 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

help@eids05eids  gpo.gov.  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of^ pages  as  actually  bound;  or  $1.50  for  each  issue 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plx\t  Health  Inspection 
Service 

9  CFR  Part  75 

[Docket  No.  94-061-2] 

Equine  Infectious  Anemia 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  interstate 
movement  of  horses  that  test  positive  for 
equine  infectious  anemia  to  allow  the 
horses  to  be  moved  interstate  directly  to 
slaughter  under  a  permit  and  in  a  sealed 
conveyance,  as  an  alternative  to  the 
horses  being  officially  identified  prior  to 
the  interstate  movement  with  a  hot  iron 
or  chemical  brand,  freezemarking,  or  a 
lip  tattoo.  This  change  in  the  regulations 
will  provide  ovmers  of  equine  infectious 
anemia  reactors  with  an  alternative 
means  of  handling  their  animals  while 
preventing  the  spread  of  this 
communicable  disease. 
EFFECTIVE  DATE:  April  19, 1995. 
FOR  FURTHER  WFORMATKM  CONTACT:  Dr. 
Tim  Cordes,  Senior  Staff  Veterinarian, 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services,  Sheep, 
Goat,  Equine  and  Poultry  Staff,  4700 
River  Road  Unit  43,  Riverdale,  MD 
20737-1228.  (301)  734-3279. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  75 
(referred  to  below  as  the  regulations) 
contain  provisions  for  the  interstate 
movement  of  horses,  asses,  ponies, 
mules,  and  zebras  that  test  positive  for 
communicable  diseases,  including 
equine  infectious  anemia  (EIA).  The 
purpose  of  those  provisions  is  to 
prevent  the  spread  of  communicable 


diseases,  including  EIA.  EIA,  also 
known  as  swamp  fever,  is  a  viral  disease 
of  equines  that  may  be  characterized  by 
sudden  fever,  swelling  of  the  legs  and 
lower  parts  of  the  body,  severe  weight 
loss,  and  anemia. 

Section  75.4(a)  of  the  regulations 
defines  an  EIA  reactor  as  any  horse,  ass, 
mule,  pony,  or  zebra  that  is  subjected  to 
an  official  test  and  found  positive. 
Under  §  75.4(b)  of  the  regulations;  no 
EIA  reactor  may  be  moved  interstate 
unless  the  reactor  is  officially  identified 
and  meets  certain  other  requirements. 
Section  75.4(a)  of  the  regulations 
defines  "officially  identified"  as  the 
permanent  identification  of  a  reactor 
with  markings  permanently  applied  by 
an  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  representative,  a  State 
representative,  or  an  accredited 
veterinarian  using  a  hot  iron  or 
chemical  brand,  freezemarking,  or  a  lip 
tattoo. 

On  October  6, 1994,  we  published  in 
the  Federal  Register  (59  FR  50860- 
50861,  Docket  No.  94-061-1)  a  proposal 
to  amend  the  requirements  for  interstate 
movement  in  §  75.4(b)  by  adding  a 
provision  stating  that  "Official 
identification  is  not  necessary  if  the 
animal  is  moved  directly  to  slaughter, 
traveling  under  a  permit  and  in  a  sealed 
conveyance."  We  also  proposed  to  add 
definitions  of  "official  seal"  and 
"permit"  to  §  75.4(a). 

We  solicited  comments  concerning 
oiu-  proposal  for  60  days  ending 
December  5, 1994.  We  received  six 
comments  by  that  date.  They  were  from 
State  agriculture  agencies,  animal  rights 
organizations,  and  a  horse  industry 
association.  Three  of  the  commenters 
supported  the  proposed  rule,  although 
two  of  those  commenters  suggested 
additional  provisions  be  included  in  the 
regulations.  The  remaining  three 
commenters  opposed  the  proposed  rule. 
We  carefully  considered  all  of  the 
comments  we  received.  They  are 
discussed  below. 

Comment:  Horse  owTiers  may  be 
unwilling  to  part  with  their  animals  for 
sentimental  or  economic  reasons.  If  EIA 
reactors  are  not  permanently  identified, 
some  horse  owners  may  attempt  to 
substitute  a  different  horse  for  an  EIA 
reactor  prior  to  the  reactor's  movement 
to  slaughter  in  a  sealed  conveyance. 

Response:  We  do  not  believe  that  the 
substitution  scenario  envisioned  by  the 
commenter  will  present  a  problem. 


First,  we  believe  that  it  is  unlikely  that 
a  horse  owner  would  attempt  to 
substitute  a  healthy  horse  for  a  horse 
infected  with  a  debilitating  disease  such 
as  EIA.  Second,  when  a  horse  is 
identified  as  an  EIA  reactor,  that  horse 
is  tested  for  EIA  at  least  two  more  times, 
once  by  State  animal  health  authorities 
and  once  by  APHIS.  The  APHIS  and 
State  representatives  who  deal  with  the 
retests  will  likely  be  the  same  APHIS 
and  State  representatives  who  are 
present  at  the  time  the  reactor  is  sealed 
aboard  the  conveyance  on  which  it  will 
be  transported  to  slaughter,  and  they 
would  be  able  to  recognize  a  horse  that 
they  had  recently  handled. 
Additionally,  the  horse  would  be 
identified,  in  writing,  for  the  purposes 
of  the  tests  and  again  when  the  required 
forms  for  its  interstate  movement  were 
completed.  Given  those  factors,  it  is 
unlikely  that  a  horse  owner  could  effect 
a  substitution  even  if  he  or  she  desired 
to  do  so.  Finally,  a  reactor  does  not 
necessarily  have  to  be  moved  interstate 
to  slaughter;  a  horse  owner,  would  have 
other  options.  The  regulations  in 
§  75.4(b)  allow,  under  certain 
conditions,  a  reactor  to  be  moved 
interstate  to  its  farm  of  origin  or  to  a 
diagnostic  or  research  facility,  where  the 
reactor  would  remain  quarantined 
under  State  authority  until  natural 
death,  slaughter,  or  until  disposed  of  by 
euthanasia. 

Comment:  APHIS  should  consider 
regulations  to  prohibit  needlessly  cruel 
identification  procedures  such  as  hot- 
iron  and  chemical  brauiding  for  those 
EIA  reactors  that  are  not  moved  directly 
to  slaughter  in  a  sealed  conveyance.  In 
that  vein,  APHIS  should  research  and 
encourage  the  use  of  microchip 
technology  and  its  global 
standardization. 

Response:  Under  the  ctirrent 
regulations,  the  owner  of  a  reactor  is  not 
required  to  use  either  of  the 
identification  methods  that  the 
commenter  views  as  being  needlessly 
cruel.  Freezemarking  and  hp  tattoos  are 
approved  for  use  in  addition  to  hot-iron 
and  chemical  branding,  and  this  final 
rule  makes  available  a  method  by  which 
the  owner  of  a  reactor  could  move  the 
animal  interstate  without  permanently 
identifying  the  animal. 

With  regard  to  microchips,  we 
acknowledge  that  useful  information 
can  be  readily  stored  on  and  retrieved 
from  microchips  but,  as  alluded  to  by 
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the  commenter,  there  is  no  universal 
chip  reader  that  can  access  the 
information  stored  on  chips  produced 
by  different  manufacturers.  That  lack  of 
standardization  currently  prevents  our 
use  of  microchips  in  nationwide  disease 
control  programs.  APHIS  will,  however, 
continue  to  research  the  potential  uses 
of  microchips  in  its  disease  control 
programs. 

Comment:  The  proposed  rule  does  not 
specify  who  is  authorized  to  open  a 
sealed  conveyance.  Because  there  are 
only  nine  equine  processing  plants  in 
the  United  States,  EIA  reactors  may 
have  to  travel  several  himdred  miles  to 
slaughter.  How  will  the  feeding, 
watering,  and  resting  of  EIA  reactors 
being  transported  to  slaughter  over  long 
distances  be  accomplished  if  the 
operator  of  the  conveyance  is  not 
authorized  to  break  the  seal?  Will  an 
authorized  person  be  available  to  open 
and  reseal  the  conveyance  and  ensure 
that  all  EIA  reactors  are  returned  to  the 
conveyance  after  a  stop? 

Response:  As  we  stated  in  the 
proposed  rule,  moving  EIA  reactors 
interstate  to  slaughter  under  a  permit 
and  in  a  sealed  conveyance  would 
ensure  that  the  animals  are  not  diverted 
for  other  uses.  Because  the  seal  is 
intended  to  provide  evidence  that  the 
reactors  have  not  been  removed  from 
the  conveyance  during  the  course  of  the 
interstate  movement  to  the  destination 
slaughtering  establishment,  it  is 
necessary  that  the  seal  remain  unbroken 
until  the  conveyance  arrives  at  the 
destination  slaughtering  establishment, 
where  an  APHIS  or  State  representative 
would  remove  the  seal.  The  provisions 
of  this  final  rule  are  presented  as  an 
alternative  to  oHicially  identifying 
reactors  prior  to  an  interstate  movement; 
we  understand  that  this  alternative  may 
not  be  viable  in  all  situations.  If  the 
interstate  movement  to  the  destination 
slaughtering  establishment  carmot  be 
completed  without  a  stop  for  resting, 
feeding,  and  watering  a  reactor,  the 
owner  of  the  reactor  would  still  be  able 
to  move  the  reactor  interstate  to 
slaughter.  Specifically,  the  owner  of  the 
reactor  could  choose  to  have  the  animal 
offlcially  identified  and,  under  the 
regulations  in  §  75.4(b)(4),  would  be 
able  to  move  the  reactor  interstate 
through  no  more  than  one  approved 
stockyard  for  sale  for  immediate 
slaughter  if  the  reactor  is  accompanied 
by  a  certificate  during  the  interstate 
movement  and  is  moved  within  5  days 
of  its  arrival  at  the  approved  stockyard 
directly  to  slaughter. 

Comment:  Without  permanent 
identiHcation,  how  will  the  identity  of 
EIA  reactors  be  maintained  in  the  event 
that  the  conveyance  in  which  they  are 


being  moved  has  a  mechanical 
breakdown  or  is  involved  in  an 
accident? 

Response:  The  operator  of  the 
conveyance  in  which  the  reactors  are 
being  transported  will  have  been 
furnished  with  the  telephone  numbers 
of  APHIS  representatives  in  the  States  of 
origin  and  destination  prior  to  his  or  her 
departure  from  the  State  of  origin.  If,  for 
any  reason,  the  operator  is  unable  to 
reach  the  slaughtering  establishment  in 
the  State  of  destination  as  planned,  the 
operator  will  be  able  to  contact  an 
APHIS  representative,  who  will  make 
the  necessary  arrangements  for  APHIS 
or  State  personnel  to  travel  to  the 
location  of  the  conveyance  and  take 
whatever  actions  may  be  necessary  to 
ensure  that  the  reactors  are  maintained 
in  isolation  sufHcient  to  prevent  the 
transmission  of  EIA  to  other  animals 
until  such  time  as  the  movement  to  the 
slaughtering  establishment  can  be 
completed. 

Comment:  When  the  nearest  equine 
processing  plant  is  several  hundred 
miles  away,  it  is  not  cost  effective  to 
transport  a  single  EIA  reactor  to 
slaughter  and  it  may  take  several  weeks 
to  gather  enough  animals  to  make  the 
journey  economically  practical.  If  an 
EIA  reactor  is  not  officially  identified  as 
such,  there  is  an  increased  chance  that 
the  animal  could  be  diverted  while 
waiting  to  bo  transported  to  slaughter. 

Response:  At  the  time  an  animal  is 
confirmed  as  an  EIA  reactor,  the  APHIS 
representative  handling  the  case  will 
make  arrangements  for  the  animal  to  be 
officially  identified  or  moved  directly  to 
slaughter  under  permit  in  a  sealed 
conveyance,  depending  on  the  owner's 
preference.  As  envisioned  by  the 
commenter,  the  owner  of  a  reactor  may 
believe  that  it  is  not  in  his  or  her  best 
economic  interests  to  move  the  reactor 
interstate  directly  to  slaughter  under  a 
permit  and  in  a  sealed  conveyance.  In 
such  a  case,  the  owner  of  the  reactor 
would  choose  to  have  the  animal 
officially  identified  and,  under  the 
regulations  in  §  75.4(b)(4),  could  then 
move  the  reactor  interstate  through  no 
more  than  one  approved  stockyard  for 
sale  for  immediate  slaughter  if  the 
reactor  is  accompanied  by  a  certificate 
during  the  interstate  movement  and  is 
moved  within  5  days  of  its  arrival  at  the 
approved  stockyard  directly  to 
slaughter. 

Comment:  Without  official 
identification,  some  reactors  may  be 
diverted  from  slaughter.  If  APHIS' 
proposal  to  allow  EIA  reactors  to  be 
moved  interstate  to  slaughter  in  a  sealed 
conveyance  without  official 
identification  is  motivated  by  its 
concern  that  branding  causes  undue 


distress  to  horses,  then  freezemarking, 
which  does  not  cause  evident  distress  in 
horses,  should  be  required  for  reactors 
being  moved  interstate  to  slaughter  in  a 
sealed  conveyance.  Although  a  freeze 
brand  would  not  be  immediately  visible, 
the  mark  would  become  visible  within 
2  to  3  weeks,  thus  allowing  for  the 
identification  of  any  EIA  reactors  that 
may  have  been  diverted  from  slaughter 
while  being  moved  in  a  sealed 
conveyance. 

Response:  The  provisions  of  this  final 
rule  are  intended  as  an  alternative  to 
official  identification.  In  practical  terms, 
if  we  were  to  require  freezemarking  iri 
addition  to  the  permit  and  seal 
requirements,  there  would  be  no  real 
alternative  at  all.  Indeed,  the  seal 
requirement  would  become  an 
additional  condition  not  found  in  the 
otlier  provisions  of  §  75.4(b)  regarding 
interstate  movement  to  slaughter.  As 
stated  above  and  in  the  proposed  rule, 
we  believe  that  moving  EIA  reactors 
interstate  to  slaughter  under  a  permit 
and  in  a  sealed  conveyance  will  ensure 
that  the  animals  are  not  diverted  for 
other  uses. 

Comment:  Because  of  the  incidence 
and  nature  of  EIA,  it  is  better  to  expend 
the  time  and  expense  involved  in 
permanently  identif>'ing  an  EIA  reactor 
than  to  risk  its  being  diverted  during 
movement  and  exposing  other  horses  to 
the  disease. 

Response:  We  took  into  account 
factors  such  as  the  incidence  and  nature 
of  EIA,  as  well  as  other  considerations, 
during  the  development  of  the  proposed 
rule.  After  considering  those  issues,  we 
concluded  that  EIA  reactors  could  be 
moved  interstate  to  slaughter  without 
official  identification  if  they  were 
moved  under  a  permit  and  in  a  sealed 
conveyance.  We  believed,  and  continue 
to  believe,  that  the  permit  and  sfal 
requirements  will  ensure  that  ti:(! 
animals  will  not  be  diverted  for  other 
uses  or  pose  a  greater  risk  of  spreading 
EIA  than  reactors  moved  under  the 
other  interstate  movement  provisions  of 
§  75.4(b). 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Because  this  rule  provides  an 
alternative,  the  economic  impact  to 


horse  owners  will  be  minimal.  The 
horse  owners  that  will  be  affected  by 
this  rule  change  are  those  that  have 
horses  that  test  positive  for  EIA  and 
voluntarily  choose  to  transport  their 
horses  interstate  to  slaughter  under  an 
official  seal  APHIS  estimates  that, 
annually,  between  500  and  1,000  horse 
operations  have  horses  that  become 
infected  with  EIA.  Although  it  is  not 
known  how  many  of  these  operations 
are  "small"  entities  (less  than  $0.5 
million  in  annual  sales,  according  to 
Small  Business  Administration  size 
criteria),  it  is  likely  that  most  are  in  that 
category. 

Current  estimates  put  the  number  of 
horses  in  the  United  States  between  6 
and  10  milHon.  In  1993,  about  1  million 
horses  were  tested  for  EIA.  Of  these, 
1,859  (about  0.18  percent)  tested 
-positive  for  EIA. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

^Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  OMB  control  nimaber 
0579-0051. 

List  of  Subjects  in  9  CFR  Part  75 

Animal  diseases.  Horses,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  9  CFR  part  75  is 
amended  as  follows: 


PART  75-COMMUNICABLE 
DISEASES  IN  HORSES,  ASSES, 
PONIES,  MULES,  AND  ZEBRAS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 115. 117. 
120,  121,  123-126,  and  134-134h;  7CFR 
2.17,  2.51.  and  371.2(d). 

2.  In  §  75.4,  paragraph  (a)  is  amended 
by  adding  two  new  definitions,  in 
alphabetical  order,  and  in  paragraph  (b), 
the  introductory  text  is  amended  by 
adding  a  statement  immediately 
following  the  colon,  to  read  as  follows: 

§  7S.4    interstate  movement  of  equine 
Infectiqus  anemia  reactors  and  approval  of 
laboratories,  diagnostic  facilities,  research 
fadimes,  and  stockyards. 

(a)*  *  • 

Official  seal.  A  serially  niunbered 
metal  or  plastic  strip,  or  a  serially 
numbered  button,  consisting  of  a  self- 
locking  device  on  one  end  and  a  slot  on 
the  other  end,  which  forms  a  loop  when 
the  ends  are  engaged  and  which  cannot 
be  reused  if  opened.  It  is  apphed  by  an 
APHIS  representative  or  State 
representative. 


Permit.  An  official  document  (VS 
Form  1-27  or  a  State  form  which 
contains  the  same  information,  but  not 
a  "permit  for  entry")  issued  by  an 
APHIS  representative.  State 
representative,  or  accredited 
veterinarian  which  lists  the  owner's 
'name  and  address,  points  of  origin  and 
destination,  number  of  animals  covered, 
purpose  of  the  movement,  and  one  of 
the  following:  The  individual  animal 
registered  breed  association  registration 
tattoo,  individual  animal  registered 
breed  association  registration  number, 
or  similar  individual  identification, 
including  name,  age,  sex,  breed,  color, 
and  markings. 

*  •        •        •        • 

(b)  *   •   *  Provided  that  official 
identification  is  not  necessary  if  the 
reactor  is  moved  directly  to  slaughter 
under  a  permit  and  in  a  conveyance 
sealed  with  an  official  seal: 

•  *        •         •        * 

Done  in  Washington,  DC,  this  14th  day  of 
March  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-6762  Filed  3-17-95;  8:45  am) 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-SW-22-AD;  Amendntent 
39-«177;  AD  95-06-07] 

Airworttiiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (RHC)  Model  R22  helicopters, 
that  ciurently  requires  an  initial  dye 
penetrant  inspection  of  the  main  rotor 
drive  forward  flexplate  (fiexplate),  and 
repetitive  visual  inspections  of  certain 
installed  flexplates.  This  amendment  is 
prompted  by  three  accidents  reported  by 
the  airworthiness  authority  of  AustraUa 
involving  failure  of  the  Oexplate, 
located  between  the  main  rotor  gearbox 
and  clutch  assembly.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  fiexplate,  failure  of 
the  main  rotor  drive  system,  and 
subsequent  loss  of  control  of  the 
hehcopter. 

DATES:  Effective  April  4,  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  19,  1995. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  94-SW-22-AD,  2601 
Meachara  Boulevard,  Room  663,  Fort 
Worth,  Texas  76137-4298. 
FOR  FURTHER  (NFORMATtON  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  Propulsion  Branch,  FAA,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (310)  627-5265.  fax 
(310)627-5210. 

SUPPLEMENTARY  INFORMATION:  On  May 
18,  1994,  the  FAA  issued  Priority  Letter 
AD  94-11-01,  appHcable  to  RHC  Model 
R22  helicopters,  to  require  an  initial  dye 
penetrant  inspection  of  the  fiexplate  on 
all  RHC  Model  R22  helicopters,  and 
repetitive  visual  inspections  of 
flexplates  that  have  been  in  service  for 
2  or  more  years  or  500  or  more  hours 
time-in-service  (TIS).  That  action  was 
prompted  by  three  accidents  reported  by 
the  airworthiness  authority  of  Australia 
involving  failure  of  the  fiexplate.  In  one 
accident,  the  fiexplate  fractured  during 
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normal  cruise  flight  releasing  several 
fragments,  some  of  which  pimctured  the 
fuel  tank.  A  metallurgical  report  issued 
by  the  airworthiness  authority  of 
Australia  suggests  that  the  failures 
resulted  from  fatigue  cracking  that 
initiated  at  areas  of  intergranular  pitting 
corrosion  on  the  edge  of  the  flexplates. 
The  FAA  has  determined  that  any  crack, 
nick,  or  corrosion  in  the  flexplate 
creates  an  unsafe  condition  and  should 
be  corrected.  That  condition,  if  not 
corrected,  could  result  in  failure  of  the 
flexplate.  failure  of  the  main  rotor  drive 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  information 
indicating  that  flexplates,  part  number 
(P/N)  A193-1  without  bonded  washers, 
and  P/N  A947-1  with  bonded  washers, 
may  have  been  subjected  to  paint 
overspray  at  Robinson  Helicopter 
Company  when  they  were  painting 
hardware  adjacent  to  the  flexplate. 
Damage  to  flexplate  edges  with  paint 
overspray  could  result  in  corrosion  due 
to  the  retention  of  contaminants  under 
the  paint.  Robinson  Helicopter 
Company  has  revised  their  in.spection 
procedures  to  ensure  that  subsequently- 
produced  flexplates  are  not  subject  to 
the  paint  overspray.  This  corrective 
procedure  was  implemented  with  the 
production  of  flexplate,  P/N  A947-1E. 
In  addition,  flexplate.  P/N  A947-1E  is 
stronger  and  more  resistant  to  corrosion 
damage  than  the  previously-designed 
flexplates.  Therefore,  the  initial  dye 
penetrant  inspection  for  cracks  and 
repetitive  visual  inspections  for  nicks, 
cracks,  or  corrosion  may  be  terminated 
upon  installation  of  this  improved 
flexplate  or  a  subsequent  F/VA-approved 
revision  to  P/N  A947-1E. 

The  reference  to  the  flexplate's  TIS  in 
paragraph  (b)  of  the  Priority  Letter  AD 
has  been  clariOed  to  require  that  the 
repetitive  visual  inspections  in 
paragraph  (d)  of  the  AD  be  conducted 
upon  reaching  2  years  or  500  hours  TIS 
on  the  flexplate.  If  the  flexplate  TIS 
cannot  be  determined  through  a  review 
of  the  log  book,  the  helicopter  TIS  must 
be  used  to  determine  the  TIS  of  the 
flexplate. 

Paragraph  (c)  has  been  revised  to 
delete  the  reference  to  the  repetitive 
visual  inspections  for  flexplates  used  to 
replace  those  that  were  determined  to 
have  cracks  as  a  result  of  the  inspection 
of  paragraph  (a)  of  the  Priority  Letter 
AD.  This  deletion  changes  the  lettering 
of  the  subsequent  paragraphs.  The  FAA 
has  determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD.  ( 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Helicopter 
Company  Model  R-22  helicopters  of  the 
same  type  design,  this  AD  supersedes 
Priority  Letter  AD  94-11-01.  to  require 
a  one-time  dye  penetrant  inspection  of 
the  flexplate!  P/N  A193-1  without 
bonded  washers  and  P/N  A947-1  with 
bonded  washers,  for  cracks  within  the 
next  25  hours  TIS,  and  replacement  if  a 
crack  is  found.  Additionally,  for 
flexplates  that  have  been  in  service  for 
2  or  more  years  or  450  or  more  hours 
TIS.  repetitive  visual  inspections  of  the 
flexplate  for  nicks,  cracks,  or  corrosion 
are  required  at  intervals  not  to  exceed 
50  hours  TIS.  This  AD  also  provides  for 
repair  of  the  flexplate  if  a  nick  or 
corrosion  is  found,  or  replacement  if  a 
crack  is  found.  The  flexplate  connects 
the  gearbox  and  the  clutch  shaft,  and 
failure  of  the  flexplate  could  lead  to 
failure  of  the  driveshaft  and  loss  of 
power  to  the  rotor  system.  Due  to  the 
critical  need  for  the  flexplate  to  ensure 
the  continued  safe  flight  of  the  affected 
helicopters,  this  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.- 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not^ 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-SW-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substanUal  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-9177,  to  read  as  follows: 

AD  95-06-07  Robinson  Helicopter  Company: 
Amendment  39-9177.  Docket  Number 
94-SW-22-AD.  Supersedes  Priority 
Letter  AD  94-11-01.  issued  May  18, 
1994. 
Applicability:  Model  R22  helicopters,  with 
forward  flexplate  (flexplate),  part  number  (P/ 
N)  A947-1  with  bonded  washers,  or  P/N 
A193-1  without  bonded  washers,  installed, 
certificated  in  any  category.  Flexplate.  P/N 
A947-1E  and  subsequent  FAA-approved 
revisions  to  P/N  A947-1,  is  exempt  from  the 
requirements  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  flexplate,  failure 
of  the  main  rotor  drive,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  25  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD),  accomplish  the 
Tollowing: 

(1)  With  the  clutch  disengaged,  support  the 
forward  end  of  the  clutch  shaft,  P/N  A166- 

1,  remove  the  flexplate,  and  record  the  shim 
locations  for  use  during  reinstallation. 

(i)  Replace  any  flexplate  that  does  not  have 
eight  lx3nded  washers  (two  per  arm)  with  an 
airworthy  flexplate,  P/N  A947-1E  or  a 
subsequent  FAA-approved  revision  to  P/N 
A947-1. 

(ii)  For  those  flexplates  that  have  eight 
bonded  washers  (two  per  arm),  comply  with 
the  following: 

(2)  Remove  all  coating  down  to  bare  metal 
from  the  outer  edges  of  the  flexplate  to 
approximately  0.125  inches  inward,  but  in  no 
case  within  0.50  inches  of  the  bonded 
washers,  using  Scotch  Brite  or  600  grit  sand 
paper.  Do  not  use  a  chemical  paint  stripper 
since  it  may  adversely  affect  the  adhesive 
that  bonds  the  washers  to  the  flexplate. 

(3)  Inspect  the  outer  edges  of  the  flexplate 
for  cracks,  avoiding  the  bonded  washers, 
using  a  dye  penetrant  inspection  method  in 
accordance  with  Appendix  I  of  this  AD.  If  the 
dye  penetrant  contacts  the  bonded  washers, 
remove  the  solution  from  the  bonded 
washers  within  1  minute  since  longer 
exposure  may  adversely  affect  the  adhesive. 

(i)  If  a  crack  is  found,  replace  the  flexplate 
with  an  airworthy  flexplate,  P/N  A947-1E  or 
a  subsequent  FAA-approved  revision  to  P/N 
A947-1. 

(ii)  If  no  crack  is  found,  paint  the  bare  edge 
area  of  the  flexplate  with  an  even  coat  of 
zinc-chromate  or  epoxy  primer.  Do  not  paint 
the  bare  metal  surface  of  the  bonded  washers. 

(4)  Reinstall  the  flexplate  and  ensure 
sheave  and  clutch  shaft  angle  are  properly 
aligned  in  accordance  with  the  applicable 
maintenance  manual. 

(b)  For  those  helicopters  with  flexplates 
that  have  less  than  2  years  or  450  hours  TIS. 
accomplish  the  following  prior  to  or  upon 
reaching  2  years  or  500  hours  TIS,  and 
thereafter  at  intervals  not  to  exceed  50  hours 
TIS  from  the  last  inspection;  for  tho.se 
helicopters  with  flexplates  that  have  2  years 
or  more  or  450  hours  or  more  TIS. 


accomplish  the  following  at  intervals  not  to 
exceed  50  hours  TIS  from  the  last  inspection. 
(If  the  flexplate  TIS  cannot  be  determined 
through  a  review  of  the  maintenance  records, 
then  use  the  helicopter  TIS  as  the  TIS  of  the 
flexplate). 

(1)  Remove  the  flexplate  in  accordance 
with  the  applicable  maintenance  manual. 

(2)  Clean  the  flexplate  using  a  solvent  (e.g., 
methyl-ethyl  ketone  or  naphtha). 

(3)  Inspect  the  flexplate  for  nicks,  cracks, 
or  corrosion  using  a  lO-power  or  higher 
magnifying  glass,  paying  close  attention  to 
the  edges  of  the  flexplate. 

(i)  If  a  crack  is  found,  replace  the  flexplate 
with  an  airv/orthy  flexplate.  P/N  A947-1E  or 
a  subsequent  FAA-approved  revision  to  P/N 
A947-1,  in  accordance  with  the  applicable 
maintenance  manual. 

(ii)  If  a  nick  or  corrosion  is  found,  repair 
the  flexplate  in  accordance  with  the 
applicable  maintenance  manual. 

(iii)  Paint  any  bare  edges  of  the  flexplate 
with  an  even  coat  of  zinc-chromate  or  epoxy 
primer.  Do  not  paint  the  bare  metal  surface 
of  the  bonded  washers. 

(iv)  If  any  nick  or  corrosion  cannot  be 
repaired  within  the  rework  limits  specified  in 
the  applicable  maintenance  manual,  replace 
the  flexplate  with  an  airworthy  flexplate,  P/ 
N  A947-1E  or  a  subsequent  FAA-approved 
revision  to  P/N  A947-1,  in  accordance  with 
the  applicable  maintenance  manual. 

(4)  Reinstall  the  flexplate  and  ensure 
sheave  and  clutch  shaft  are  properly  aligned 
in  accordance  with  the  applicable 
maintenance  manual. 

Note  1:  Robinson  Helicopter  Company  R22 
Maintenance  Manual,  Change  14.  dated 
March  14, 1994,  pertains  to  this  AD. 

(c)  If  a  crack,  nick,  or  corrosion  is  found 
on  the  flexplate  as  a  result  of  the  inspections 
required  by  this  AD,  report  a  description  of 
the  crack,  nick,  or  corrosion,  the  total  TIS, 
and  the  operating  conditions  to  the  Manager. 
Propulsion  Branch,  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  2120-0056. 

(d)  Installation  of  a  flexplate.  P/N  A947-1E 
or  a  subsequent  FAA-approved  revision  to  P/ 
N  A947-1,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Miin.iger,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  fix)m  the  Los  Angeles  Aircraft 
Certification  Office. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 


(g)  This  amendment  becomes  effective  on 
April  4, 1995. 

Appendix  I — Dye  Penetrants 

Several  dye  penetrant  type  inspection  kits 
are  now  available  that  will  reveal  the 
presence  of  surface  cracks  or  defects  and 
subsurface  flaws  that  extend  to  the  surface  of 
the  part  being  inspected.  These  penetrant 
type  inspection  methods  are  considered 
acceptable,  provided  the  part  being  inspected 
has  been  thoroughly  cleaned,  all  areas  are 
readily  accessible  for  viewing,  and  the 
manufacturers  recommendations  as  to  the 
method  of  application  are  closely  followed. 

a.  Cleaning.  An  inspection  is  initiated  by 
first  cleaning  the  surface  to  be  inspected  of 
dirt,  loose  scale,  oil.  and  grease.  Precleaning 
may  usually  be  accomplished  by  vapor 
degreasing  or  with  volatile  cleaners.  Use  a 
volatile  cleaner  as  it  will  evajMrate  from  the 
defects  before  applying  the  penetrant  dye. 
Sand  blasting  is  not  as  desirable  a  cleaning 
method,  since  surface  indications  may  be 
obscured.  It  is  not  necessary  to  remove 
anodic  films  from  parts  to  be  inspected,  since 
the  dye  readily  penetrates  such  films.  Special 
procedures  for  removing  the  excess  dye 
should  be  followed. 

b.  Application  of  Penetrant.  The  penetrant 
is  applied  by  brushing,  spraying,  or  by 
dipping  and  allowing  to  stand  for  a  minimum 
of  2  minutes.  Dwell  time  may  be  extended  up 
to  15  minutes,  depending  upon  the 
temperature  of  the  part  and  fineness  of  the 
defect  or  surface  condition.  Parts  being 
inspected  should  he  dr>'  and  heated  to  at 
least  70"  F,  but  not  over  130"  F.  Very  small 
indications  require  increased  penetration 
periods. 

c.  Removal  of  Dye  Penetrant.  Surplus 
penetrant  is  usually  removed  by  application 
of  a  special  cleaner  or  remover,  or  by 
washing  with  plain  water  and  allowing  the 
part  to  dry.  Wafer  rinse  may  also  be  used  in 
conjunction  with  the  remover,  subject  to  the 
manufacturer's  recommendations. 

d.  Application  of  Developer.  A  light  and 
even  coat  of  developer  is  applied  by 
spraying,  brushing,  or  dipping.  When 
dipping,  avoid  excess  accumulation. 
Penetrant  that  has  {>enetrated  into  cracks  or 
other  openings  in  the  surface  of  the  material 
will  be  drawn  out  by  the  developer  resulting 
in  a  bright  red  indication.  Some  idea  of  the 
size  of  the  defect  may  be  obtained  after 
experience  by  watching  the  size  and  rate  of 
growth  of  the  indication. 

Issued  in  Fort  Worth,  Texas,  on  March  10. 
1995. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Sen-ice. 
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SECimmES  AND  EXCHANGE 
COMMtSSiON 

17  CFR  Parts  200  and  270 

(Rel«aM  Na  34-35483] 

Oganization  and  Program 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  amending  its  rules  on 
organization  and  program  management 
This  action  is  necessary  to  reflect 
changes  that  have  occurred  over  the 
years.  It  is  Intended  to  update  the  rules. 
EFFECTIVE  DATE:  March  20. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  A.  Campbell.  Office  of  the 
Executive  Director,  (202)  942-4300; 
Elizabeth  T.  Tsai.  Office  of  Freedom  of 
Information  and  Privacy  Act  Operations, 
(202)  942-4326. 

SUPPLEIMENTARY  INFORMATION:  The 
Commission  has  undertaken  a 
comprehensive  review  of  the  rules 
governing  its  organitation  and  program 
management.  The  present  amendments 
and  additions  to  its  rules  result  from 
that  review. 

SpeciGcally,  the  Commission  is 
amending  §  200.2  (b)  and  (d)  to  clarify 
the  description  of  the  Securities 
Exchange  Act  of  1934  '  and  the  Trust 
hidenture  Act  of  1939.^  It  is  amending 
paragraphs  (c)  and  (e)  of  §  200.2  to 
describe  adequately  the  Commission's 
current  huictions  under  the  Public 
UtiUty  Holding  Company  Act  of  1935  ' 
and  the  Investment  Company  Act  of 
1940.*  llie  Commission  is  revising 
§  200.13  to  designate  the  Executive 
Director  as  the  Chief  Operating  Officer 
of  the  Commission,  to  clarify  the 
description  of  the  responsibilities  of  the 
Executive  Director,  and  to  update  the 
list  of  statutes,  regulations,  and 
Executive  Orders  to  be  implemented  by 
the  Executive  Director.  It  is  revising 
§  200.14(a)  to  describe  the  work  of  the 
Office  of  Administrative  Law  |udges 
specifically  and  accurately.  The  revised 
section  refers  to  the  Administrative 
Procedure  Act,^  under  which  hearings 
are  conducted,  and  lists  the  tasks  of 
administrative  law  judges  in 
administrative  proceedings.  The 
Conunission  makes  only  minor  editorial 
changes  in  §§  200.14(b)  and  200.30-9. 


'  15  U.S.C.  78a  e<  seq 
'  15  U.S.C  77aaa  et  seq. 
>  15  U.S.C  79a  el  seq 
<15U.S.C.  80a-l  etseq. 
'5  U.S.C  551-559. 


The  Commission  is  revising  §  200.16a 
to  reflect  the  establishment  of  the  Office 
of  the  Inspector  General  (OIG)  in  March 
1989  and  the  transfer  of  the  Office  of 
Internal  Audit  to  it  in  accordance  with 
the  1988  amendments  to  the  Inspector 
General  Act  of  1978.*  The  Commission 
established  the  OIG  as  an  independent 
and  objective  unit  to  conduct  audits  and 
investigations,  to  keep  Congress  and  the 
Chairman  informed  about  problems  aitd 
deficiencies  in  the  Commission's 
programs  and  operations,  and  to  further 
the  other  purposes  of  the  Inspector 
General  Act.  Under  this  Act.  the 
Inspector  General  shall  report  to  the 
Commission  Chairman,  who  "shall  not 
prevent  or  prohibit  the  Inspector 
General  from  initiating,  carrying  out.  or 
completing  any  audit  or  investigation. 
or  from  issuing  any  subpoena  during  the 
course  of  any  audit  or  investigation." 
Under  §  200.16a(e),  any  such  subpoena 
shall  be  served  by  any  method 
prescribed  for  service  of  subpoenas 
under  §  201.232  of  this  chapter. 

The  Commission  is  revising  §  200.17 
to  describe  clearly  the  duties  of  the 
Chief  Management  Analyst  It  is 
amending  §  20ai8(b)  (3)  and  (5)  to 
make  technical  clarifications. 

The  Conunission  is  amending 
§  200.19a  to  reflect  the  current 
responsibilities  of  the  Director  of  Ae 
Division  of  Market  Regulation.  As 
amended,  the  Director  would  have 
oversight  of  the  entities  and  activities 
enumerated  in  the  section,  such  as  the 
national  market  system,  government 
securities  dealers,  and  the  Securities 
Investor  Protection  Corporation.  The 
Commission  is  also  amending  §  200.30- 
3.  which  delegates  authority  to  the 
Director,  to  update  citations  to  certain 
rules  mentioned  there. 

The  Commission  is  amending 
§§  200.19b  and  200.27  to  reflect  the 
reorganization  of  the  Regional  Offices 
under  the  general  super\ision  of  the 
Director  of  the  Division  of  Enforcement. 
A  further  amendment  to  §  200.19b 
reflects  the  adoption  of  procedures  for 
handling  requests  from  regulatory  and 
law  enforcement  agencies  for  access  to 
nonpublic  information  in  enforcement 
files. 

The  Commission  is  amending 
§  200.20b  to  clarify  that  the  duties  of  the 
Director  of  the  Division  of  Investment 
Management  do  not  include 
enforcement  activities  under  the 
jurisdiction  of  the  Divisi(»i  of 
Enforcement  and  that  the  hmctions  of 
the  Director  described  in  paragraphs  (f) 
and  (g)  of  the  section  relate  to  the  Public 
Utility  Holding  Company  Act  The 
Commission  added  paragraphs  (f)  and 


(g)  in  1985  when  it  transferred  the 
duties  under  this  Act  to  the  Division  of 
Investment  Management  ^  from  the 
Office  of  Public  Utility  Regulation, 
which  then  ceased  to  exist  At  that  time, 
however,  introductory  language  to 
paragraphs  (f)  and  (g)  was  inadvertently 
omitted. 

The  Commission  is  amending 
§  200.21a  to  clarify  the  responsibiUties 
of  the  Ethics  Counsel  vis-a-vis  those  of 
the  Inspector  General.  Specifically,  the 
amendments  reflect  (1)  Referral  by  the 
Ethics  Counsel  to  the  Inspector  General 
of  matters  of  alleged  staff  misconduct, 
and  complaints  appearing  to  involve 
violations  of  Federal  criminal  statutes. 
(2)  the  transfer  of  the  Ethics  Counsel's 
investigative  responsibilities  in  those 
matters  to  the  Inspector  General,  and  (3) 
the  transfer  from  the  Ethics  Counsel  to 
the  Inspector  General  of  the 
responsibility  to  act  as  liaison  with  the 
Department  of  Justice  with  respect  to 
such  referred  matters. 

The  Commission  is  revising  §  200.24a 
to  reflect  reorganizations,  which  moved 
the  management  of  the  public  reference 
facilities  to  the  Office  of  Filings  and 
Information  Services  and  the 
administration  of  the  Freedom  of 
Information  Act  *  and  the  Privacy  Act  of 
1974'  to  the  Office  of  Freedom  of 
Information  and  Privacy  Act  Operations. 
Both  of  these  offices  are  now  under  the 
executive  direction  and  administrative 
control  of  the  Executive  Director.  The 
former  Office  of  Consumer  Affairs  and 
Information  Services  has  been  renamed 
as  the  Office  of  Consumer  Affairs  and 
the  Director  of  this  office  reports 
directly  to  the  Chairman  of  the 
Commission. 

The  Commission  is  amending 
§  200.30-1  to  reflect  previous 
amendments  and  revisions  in 
regulations  overseen  by  the  Division  of 
Corporation  Finance.  "These 
amendments  are  technical  in  nature,  as 
the  amendments  primarily  update  and 
revise  regulatory  citations. 

The  Commission  is  amending 
paragraphs  (a)(1).  (a)(2).  (e)(3).  and  (e)(4) 
of  §  200.30-5  to  simpUfy  the  review  of 
applications  in  the  Division  of 
Investment  Management.  These 
proNisions  authorize  the  Director  of  the 
Division  of  Investment  Management  to 
approve  applications  under  all  sections 
of  the  Investment  Company  Act  and  the 
Investment  Advisers  Act  of  1940. '<* 
except  as  specifically  limited.  The 
amendments  give  some  discretion  to  the 


Director  to  present  applications  to  the 
Commission.  The  Director  generally 
may  issue  notices  and  orders  if  the 
matter  does  not  appear  to  the  Director 
to  present  significant  issues  that  have 
not  been  previously  settled  by  the 
Commission  or  to  raise  questions  of  fact 
or  policy  warranting  consideration  by 
the  Commission.  The  Commission 
proposed  these  §  200.30-5  amendments 
in  March  1993,  along  vdth  amendments 
to  Rule  0-5  under  the  Investment 
Company  Act."  but  has  not  received 
any  public  comments  on  the  former. 
These  §  200.30-5  amendments  do  not 
authorize  the  Director  to  deny 
exemptive  relief  or  to  order  a  hearing 
under  the  Investment  Company  Act  or 
the  Investment  Advisers  Act. '  ^ 

The  Commission  is  revising  paragraph 
(b)  of  §  200.30-5  to  clarify  that  the 
Director  of  the  Division  of  Investment 
Management  has  the  authority  referred 
to  in  that  paragraph  with  respect  to  all 
of  the  types  of  entities  Usted.  This 
amendment  does  not  change  the 
Director's  authority,  but  is  intended  to 
clarify  that  the  Director  of  the  Division 
of  Investment  Management,  rather  than 
the  Director  of  the  Division  of 
Corporation  Finance,  has  the  authority 
Usted  with  respect  to  certain  entities, 
such  as  business  development 
companies,  that  are  not  registered 
investment  companies. 

The  Commission  is  changing  the 
cross-reference  to  the  Internal  Revenue 
Code  in  §  200.30-5(d)  to  the  Internal 
Revenue  Code  of  1986."  It  also  is 
deleting  paragraphs  (g)  and  (h)  of 
§  200.30-5  because  the  duties  specified 
in  those  paragraphs  fall  within  the 
jurisdiction  of  the  Division  of 
Enforcement  In  new  §  200.30-5(g)(l).  it 
updates  the  cross-reference  to  §  200.30- 
6.  which  it  amended  in  1992.'* 

The  Commission  is  also  amending 
§  200.3O-5(f)(l)  to  authorize  the  Director 
of  the  Division  of  Investment 
Management  to  issue  notices  of 
applications  and  declarations  under 
Sections  32  and  33  of  the  PubUc  Utility 
Holding  Company  Act.  The  Energy 
Policy  Act  of  1992  "  has  added  these 
two  sections.  Also,  the  Commission  is 
removing  paragraph  (f)(5)  of  §  200.30-5 


»5U.S.Capp. 


''Investment  Company  Act  Release  No.  14341 
(Jan.  30, 19«5)  150  FR  S064J  (Feb.  6.  1985J|. 
"5  U.S.C  552. 
•5U.S.C5S2a. 
'"15  U.S.C  BOb-1  etseq. 


"Investment  Company  Act  Release  No.  19362 
(Mar.  26.  1993)  (58  FR  16799  (Mar.  31,  1993)). 

'-In  reviewing  applications,  the  Division 
occasionally  determines  that  it  will  not  recommend 
that  the  Conunission  order  the  relief  requested  bv 
an  applicant,  and  notifies  the  applicant  accordingly. 
The  applicant  then  may  request  that  the  Division 
submit  the  application  to  the  Commission  with  the 
Division's  recommendation  that  the  application  be 
set  down  for  a  hearing. 

"26  U.S.C.  \  etseq. 

"Securities  Act  Release  No.  6949  ()uly  30,  1992) 
(57  FR  36442  (Aug.  13.  1992)). 

"  Pub.  L.  No.  102-486. 106  Stat.  2776. 


because  holding  companies  and  their 
subsidiaries  no  longer  submit  the  type 
of  applications  it  describes  and  are  not 
likely  to  submit  any  such  applications 
in  the  future. 

The  Commission  is  amending 
§  200.30-6(a)  to  clarify  that  the 
delegated  authority  for  the  Regional 
Directors  concerning  Forms  SB-1  and 
SB-2  is  limited  to  filings  made  in  their 
region.  The  Commission  is  aipending 
§  200.20c  and  revising  §  200.30-11  to 
reflect  recent  reorganizations  and  to 
clarify  certain  delegated  authority  to  the 
Associate  Executive  Director  of  the 
Office  of  Filings  and  Information 
Services.  The  Commission  is  adopting 
new  §  200.23.  which  describes  the 
functions  of  the  Office  of  Economic 
Analysis.  It  created  this  Office  in  1988 
when  it  merged  the  Office  of  the  Chief 
Economist  and  the  Directorate  of 
Economic  and  Policy  Analysis. 

The  Commission  is  removing 
§  200.30-12,  which  delegated  authority 
to  waive  or  reduce  fees  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974  to  the  director  of  an 
office  that  no  longer  exists.  The  initial 
authority  to  waive  or  reduce  such  fees 
now  hes  with  the  Freedom  of 
Information  Act/Privacy  Act  Officer, 
whose  decision  is  appealable  to  the 
General  Counsel  under  §  200.30-14(c) 
and  (d). 

The  Commission  is  revising  §  200.30- 
15  to  update  the  delegation  of  authority 
to  the  Executive  Director  in  two  ways. 
First,  it  removes  the  delegation  of 
authority  to  publish  quarterly 
compilations  of  reimbursements  for 
Commission  attendees  of  non-Federal 
conferences  relating  to  the  work  of  the 
Commission,  since  these 
reimbursements  are  now  required  to  be 
reported  semi-annually  to  the  Office  of 
Government  Ethics.  Second,  it  delegates 
the  authority  to  the  Executive  Director, 
as  the  Chief  Operating  Officer  of  the 
Commission,  to  perform  certain 
functions  described  in  President 
Clinton's  memorandum,  dated  October 
1, 1993,  on  "Implementing  Management 
Reform  in  the  Executive  Branch." 

Other  changes  reflect  the  current  titles 
of  certain  offices  and  office  heads. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
("APA"),"  that  these  rule  amendments 
relate  solely  to  agency  organization, 
procedures,  or  practice.  Hence,  the 
public  notice  and  comment 
requirements  of  that  Act  are 
inapplicable.  Similarly,  the  provisions 
of  the  Regulatory  FlexibiHty  Act," 
which  apply  only  when  notice  and 


comment  are  required  by  the  APA  or 
other  law,  are  not  applicable.  The 
Commission  further  finds  that,  since 
these  rule  amendments  relate  solely  to 
agency  organization,  procedures,  or 
practice,  the  provisions  of  the  APA, 
which  require  publication  for  not  less 
than  30  days  before  the  effective  date  of 
a  substantive  rule,  are  inapplicable. 
Accordingly,  the  amendments  adopted 
today  are  effective  March  20,  1995. 

Effects  on  Competition 

Section  23(a)(2)  of  the  Securities 
Exchange  Act'"  requires  the 
Commission,  in  adopting  rules  under 
the  Act,  to  consider  their  anti- 
competitive effects,  if  any.  It  also 
requires  the  Commission  to  balance  any 
adverse  impact  against  the  regulatory 
benefits  that  will  flow  by  advancing  the 
purposes  of  the  Act.  The  Commission 
has  considered  the  amendments  and 
additions  to  its  rules  annoimced  in  this 
release  in  light  of  the  standards  set  forth 
in  section  23(a)(2).  It  believes  that  their 
adoption  would  not  impose  any  burden 
on  competition  unnecessary  or 
inappropriate  in  furtherance  of  the  Act. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Government  employees, 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

1 7  CFR  Part  270 

Investment  companies. 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200, 
Subpart  A.  continues  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  77s.  78d-l.  78d-2, 
78w.  78ll[d),  79t.  77SSS.  80a-37.  80b-ll. 
unless  otherwise  noted. 


2.  In  §  200.1(a),  the  word  "trade"  is 
revised  to  read  "traded". 

3.  Section  200.2  is  amended  by 
revising  paragraphs  (b).  (c).  (d).  (e),  and 
(g)  to  read  as  follows: 


"-5  U.S.C.  553(b)(3)(A). 
'^5U.S.C601erse(j. 


'"15L;.S.C  78vv(a)(2). 
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§2002    SWutory functions. 

(b)  SecuritKS  Exchange  Act  of  1934. 
This  Act  requires  the  filing  of 
registration  applications  and  annual  and 
other  reports  with  national  securities 
exchanges  and  the  Commission,  by 
companies  whose  seciihties  are  listed 
on  the  exchanges.  Annual  and  other 
reports  must  be  filed  also  by  certain 
companies  whose  securities  are  traded 
on  the  over-the-counter  markets.  These 
must  contain  financial  and  other  data 
prescribed  by  the  Commission  for  the 
information  of  Investors.  Material 
misstatements  or  omissions  are  grounds 
for  suspension  or  wtthdrawral  of  the 
security  from  exchange  trading.  This 
Act  makes  unlawful  any  solicitation  of 
proxies,  authorizations,  or  consents  in 
contravention  of  Commission  rules. 
These  rules  require  disclosure  of 
information  about  the  subject  of  the 
solicitation  to  security  holders.  The  Act 
requires  disclosure  of  the  holdings  and 
the  transactions  by  an  officer,  director. 
or  beneficial  owner  of  over  10  percent 
of  any  class  of  equity  security  of  certain 
companies.  It  also  requires  disclosure  of 
the  beneficial  owners  of  more  than  five 
percent  of  any  class  of  equity  securities 
of  a  registered  company.  It  provides 
substantive  and  procedural  protection  to 
security  holders  in  third-party  and 
issuer  tender  offers.  The  Act  also 
provides  for  the  registration  with,  and 
regulation  by,  the  Commission  of 
national  securities  exchanges,  brokers  or 
dealers  engaged  in  an  over-the-counter 
seciuities  business,  and  national 
associations  of  such  brokers  or  dealers. 
It  gives  the  Commission  rulemaking 
power  with  respect  to  short  sales, 
stabilizing,  floor  trading  activities  of 
specialists  and  odd-lot  dealers,  and  such 
matters  as  excessive  trading  by 
exchange  members.  The  Act  authorizes 
the  Board  of  Governors  of  the  Federal 
Reserve  System  to  prescribe  minimum 
margin  requirements  for  listed 
securities. 

(c)  Public  Utility  Holding  Company 
Act  of  1935.  This  Act  authorizes  the 
Commission  to  regulate  gas  and  electric 
public-utility  holding  companies  under 
standards  prescribed  for  the  protection 
of  the  public  interest  and  the  interest  of 
investors  and  consumers.  The  Act 
generally  limits  a  public-utility  holding 
company  to  a  single  integrated  public- 
utility  system,  and  requires  simple 
corporate  and  capital  structures.  If  not 
exempt,  a  public-utility  holding 
company  must  register  with  the 
Commission.  Generally,  a  registered 
holding  company  must  obtain 
Commission  approval  before  it  can  issue 
and  sell  securities,  acquire  utility 


securities  or  assets  or  any  other  interest 
in  any  business,  or  enter  into 
transactions  with  its  affiliates,  it  must 
also  comply  with  extensive  reporting 
and  record-keeping  requirements. 
Although  largely  free  of  these 
requirements,  an  exempt  holding 
company  remains  subject  to  the 
geographic  limitations  of  the  Act.  The 
Act  permits  the  acquisition  of  interests 
in  "exempt  wholesale  generators"  and 
"foreign  utility  companies"  unrelated  to 
a  system's  utility  operations. 

(d)  Trust  Indenture  Act  of  1939.  This 
Act  safeguards  the  interests  of 
purchasers  of  publicly-offered  debt 
securities  issued  under  trust  indentures 
by  requiring  the  inclusion  of  certain 
protective  provisions  in,  and  the 
exclusion  of  certain  types  of  exculpatory 
clauses  from,  trust  indentures.  The  Act 
also  requires  that  an  independent 
indenture  trustee  represent  the  debtors 
by  proscribing  certain  relationships  that 
could  conflict  with  proper  exercise  of 
duties. 

(e)  /nvpstmenf  Company  Act  of  1940. 
This  Act  establishes  a  comprehensive 
regulatory  framework  for  investment 
companies  and  subjects  their  activities 
to  regulation  under  standards  prescribed 
for  the  protection  of  investors.  Among 
other  things,  the  Act  provides  for  the 
registration  of  investment  companies 
vsrith  the  Commission;  requires  them  to 
disclose  their  financial  condition  and 
investment  policies  to  their 
shareholders:  prohibits  them  from 
substantially  changing  investment 
policies  without  shareholder  approval; 
bars  persons  guilty  of  securities  fraud 
from  serving  as  officers  or  directors; 
prevents  underwriters,  investment 
bankers,  or  brokers  from  constituting 
more  than  a  minority  of  the  directors  of 
an  investment  company;  requires  that 
management  contracts  be  submitted  to 
shareholders  for  their  approval: 
prohibits  transactions  between 
investment  companies  and  their 
directors,  officers,  or  affiliated 
companies  or  persons,  except  when 
approved  by  the  Commission;  and 
prohibits  investment  companies  from 
issiung  senior  securities  except  under 
specified  terms  and  conditions.  The  Act 
also  regulates  advisory  fees,  sales  and 
repurchases  of  securities,  exchange 
ofiiers,  and  other  activities  of  investment 
companies.  The  Act  authorizes  the 
Commission  to  exempt  any  person  m' 
class  of  persons  or  securities  from  any 
provisions  of.  or  rules  under,  the  Act 
and  to  conduct  any  investigation  it 
deems  necessary  to  determine  existing 
or  potential  violations  of  the  Act.  It  also 
authorizes  the  Commission  to  prepare 
reports  to  seciuity  holders  on  the 
fairness  of  plans  of  reorganization. 


merger,  or  consolidation.  The 
Commission  may  institute  a  coiul  action 
to  enjoin  acts  or  practices  of 
management  involving,  among  other 
things,  a  breadi  of  fiduciary  duty  and 
the  consxmimation  of  plans  of 
reorganization,  merger,  or  consoUdation 
that  are  grossly  unfair  to  security 
holders. 

(0*  •  * 

(g)  Chapter  11  of  the  Bankruptcy 
Code.  Chapter  11  of  the  Bankruptcy 
Code  (11  U.S.C.  1101  et  seq.)  provides 
for  Commission  p>articipation  as  a 
statutory  party  in  reorganization  cases. 
Under  section  1109(a)  of  the  Bankruptcy 
Code  (11  U.S.C.  1109(a)),  which  also 
applies  to  Chapter  9  cases  regarding 
municipalities,  the  Commission  "may 
raise  and  may  appear  and  be  heard  on 
any  issue  in  the  case." 

4.  In  §  200.12,  the  word  "judges"  is 
revised  to  read  "judges  and  the 
Inspector  General". 

5.  Section  200.13  is  revised  to  read  as 
follows: 

§20ai3    Executive  Director. 

(a)  The  Executive  Director  is 
responsible  for  developing  and 
executing  the  overall  management 
policies  of  the  Commission  for  all  its 
operating  divisions  and  staff  offices.  The 
Executive  Director  also  provides 
executive  direction  to,  and  exercises 
administrative  control  over,  the  Office 
of  Administrative  and  Personnel 
Management,  the  Office  of  the 
Comptroller,  the  Office  of  Filings  and 
Information  Services,  the  Office  of 
Freedom  of  Information  and  Privacy  Act 
Operations,  and  the  Office  of 
Information  Technology.  In  addition, 
the  Executive  Director  implements  the 
following  statutes,  regulations,  and 
Executive  orders,  as  well  as  those  that 
the  Chairman  may  designate: 

(1)  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  sea.). 

(2)  Small  and  Disadvantaged  Business 
Utilization  Program  (15  U.S.C.  631  et 
seq.). 

(3)  Government  Printing  and  Binding 
Regulations.  U.S.  Congress  )oint 
Committee  on  Printing  (1977). 

(4)  Occupational  Safety  and  Health 
Programs  for  Federal  Employees  under 
Executive  Order  12196  of  February  26. 
1980  (29  CFR  1960.1-1960.90). 

(5)  Federal  Managers'  Financial 
hitecrity  Act  of  1982  (31  U.S.C.  3512). 

(6)  National  Security  Information 
under  Executive  Order  12356  of  April  6, 
1982. 

(7)  Govenunent  Performance  and 
Results  Act  of  1993  (31  U.S.C.  1101  et 
sea.). 

(8)  Recommendations  of  the  Report  of 
the  National  Performance  Review 
(September  1993). 


(b)  The  Executive  Director  appoints 
personnel,  reviews  and  approves 
policies  and  procedures,  and  assures 
appropriate  resources  to  implement  the 
programs  set  forth  in  paragraph  (a)  of 
this  section,  and  authorizes  and 
transmits  reports  required  by  them. 

(c)  The  Executive  Director  also 
designates  certifying  officers  for  agency 
payments,  prescribes  procurement 
regulations,  enters  into  contracts, 
designates  contracting  officers,  and 
makes  procurement  determinations. 

(d)  As  the  Chief  Operating  Officer  of 
the  Commission,  the  Executive  Director 
shall  be  responsible  for: 

(1 )  Implementing  the  goals  of  the 
President  and  the  Chairman  and  the 
mission  of  the  Commission; 

(2)  Providing  overall  organizational 
management  to  improve  agency 
performance: 

(3)  Assisting  the  Chairman  in 
promoting  ongoing  quality 
improvement,  developing  strategic 
plans,  and  measuring  results; 

(4)  Directing  ongoing  reengineering  of 
the  Commission's  administrative 
processes: 

(e)  Overseeing  Commission-specific 
application  of  performance  measures, 
procurement  reforms,  personnel 
reductions,  financial  management 
improvements,  telecommunications  and 
information  technology  policies,  and 
other  government-wide  systems  reforms 
adopted  as  a  result  of  the 
recommendations  of  the  National 
Performance  Review;  and 

(f)  Reforming  the  Commission's 
management  practices  by  incorporating 
the  principles  of  the  National 
Performance  Review  into  day-to-day 
management. 

6.  In  §  200.13b.  the  words  "Public 
Affairs"  are  revised  to  read  "Public 
Affairs.  Policy  Evaluation,  and 
Research"  in  the  section  heading  and  in 
the  text,  and  the  words  "coordination 
and  production  of  the  Annual  Report  to 
Congress."  are  removed. 

7.  Section  200.14  is  revised  to  read  as 
follows: 

§  200.1 4    Office  of  Administrative  Law 
Judges. 

(a)  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  551-559)  and 
the  federal  securities  laws,  the  Office  of 
Administrative  Law  Judges  conducts 
hearings  in  proceedings  instituted  by 
the  Commission.  The  Administrative 
Law  Judges  are  responsible  for  the  fair 
and  orderly  conduct  of  the  proceedings 
and  have  the  authority  to: 

(1)  Administer  oaths  and  affirmations; 

(2)  Issue  subpoenas; 

(3)  Rule  on  offers  of  proof; 

(4)  Examine  witnesses: 


(5)  Regulate  the  course  of  a  hearing; 

(6)  Hold  pre-hearing  conferences; 

(7)  Rule  upon  motions;  and 

(8)  Unless  waived  by  the  parties, 
prepare  an  initial  decision  containing 
the  conclusions  as  to  the  factual  and 
legal  issues  presented,  and  issue  an 
appropriate  order. 

(b)  The  Chief  Administrative  Law 
Judge  performs  the  duties  of  an 
Administrative  Law  Judge  under  the 
Administrative  Procedure  Act  and  the 
duties  delegated  to  him  or  her  by  the 
Commission  that  are  compatible  with 
those  duties.  The  Chief  Administrative 
Law  Judge  is  responsible  for  the  orderly 
functioning  of  the  Office  of 
Administrative  Law  Judges  apart  from 
the  conduct  of  administrative 
proceedings  and  acts  as  liaison  between 
that  Office  and  the  Commission. 

8.  Section  200.16a  is  revised  to  read 
as  follows: 

§  200. 1 6a    Inspector  General. 

(a)  Under  the  Inspector  General  Act  of 
1978,  as  amended,  (5  U.S.C.  app.)  the 
Inspector  General  performs  independent 
and  objective  investigations  and  audits 
relating  to  the  Commission's  programs 
and  operations.  An  investigation  seeks 
to  detect  and  prevent  waste,  fraud,  and 
abuse  in  the  Commission's  programs 
and  operations,  such  as  violations  of 
federal  statutes  or  regulations  by 
contractors  and  Commission  employees 
or  the  Standards  Of  Ethical  Conduct  For 
Employees  of  the  Executive  Branch.  An 
audit  seeks  to  determine  whether: 

(1)  Program  goals  and  results 
identified  in  enabling  legislation  are 
achieved. 

(2)  Resources  are  efficiently  and 
economically  used  and  managed. 

(3)  Financial  operations  are  properly 
conducted. 

(4)  Financial  rpports  are  fairly 
presented. 

(5)  Applicable  laws  and  regulations 
are  complied  with. 

(b)  In  cooperation  with  Commission 
management,  the  Inspector  General 
generally  promotes  economy,  efficiency, 
and  the  effectiveness  of  waste  or  fraud  - 
detection  and  prevention  in  the 
Commission's  programs  and  operations 
The  Inspector  General  also  keeps  the 
Congress  and  the  Chairman  informed 
about  problems  and  deficiencies  in  the 
Commission's  programs  and  operations. 

(c)  The  Inspector  General  reports  to 
the  Chairman,  but  is  independent  of  all 
other  Commission  management.  In 
addition,  the  Inspector  General 
indcjjendently  prepares  semi-annual 
reports  to  the  Congress. 

(d)  With  respect  to  misconduct  of 
Commission  employees  and  contractors, 
the  Inspector  Cfeneral.  after  consultation 


with  the  Ethics  Counsel,  where 
appropriate,  serves  as  the  Commission's 
liaison  with  other  federal  audit  and 
investigative  agencies,  such  as  the 
Department  of  Justice  and  the  Executive 
Council  on  Integrity  and  Efficiency. 

(e)  Subpoenas  issued  in  the  course  of 
an  audit  or  investigation  conducted  by 
the  Office  of  the  Inspector  General  shall 
be  effected  by  any  method  prescribed  by 
§  201.232(a)  and  (c)  of  this  chapter. 

9.  Section  200.17  is  revised  to  read  as 
follows: 

§200.17    Chief  Management  Analyst 

The  Chief  Management  Analyst  is 
responsible  to  the  Executive  Director  for 
overseeing  the  performance  of 
management  analysis  tasks  which 
pertain,  but  are  not  limited,  to: 

(a)  Agency  work  methods  and 
procedures; 

(b)  Effective  personnel  and  resource 
allocation  and  utilization; 

(c)  Organizational  structures  and 
delegations  of  authority: 

(d)  Management  information  systems 
and  concepts:  and 

(e)  The  preparation  of  recurring 
special  reports  and  analyses. 

10.  In  §  200.18(b)(3),  the  words 
"information  material"  are  revised  to 

read  "information  statements". 

11.  In  §  200.18(b)(5),  the  words 
"Section  16(a)  thereof  (15  U.S.C. 

78p{a))  ■  are  revised  to  read  '"Section  16 
thereof  (15  U.S.C.  78p)". 

12.  The  introductory  text  of  (» 200.19a 
is  revised  to  read  as  follows: 

§  200. 1 9a    Director  of  the  Division  of 
Market  Regulation. 

The  Director  of  the  Division  of  Market 
Regulation  is  responsible  to  the 
Commission  for  the  administration  and 
execution  of  the  Commission's  programs 
under  the  Securities  Exchange  .\(  t  of 
1934  relating  to  the  structure  and 
operation  of  the  securities  markets  and 
the  prevention  of  manipulation  in  the 
securities  markets.  These 
responsibilities  include  oversight  of  the 
national  market  system,  the  national 
clearance  and  settlement  system,  and 
self-regulatory  organizations,  such  as 
the  national  securities  exchanges, 
registered  securities  associations, 
clearing  agencies,  the  Municipal 
Securities  Rulemaking  Board,  and  the 
Securities  Investor  Protection 
Corporation.  Duties  also  include  the 
registration  and  regulation  of  brokers, 
dealers,  municipal  securities  dealers, 
government  securities  brokers  and 
dealers,  transfer  agents,  and  securities 
information  processors.  The  fimctions 
involved  in  the  regulation  of  such 
entities  include  reviewing  proposed  rule 
changes  of  self-regulatory  organizations. 
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recommending  the  adoption  and 
amendment  of  Commission  rules, 
responding  to  interpretive,  exemptive. 
and  no-action  requests,  and  conducting 
inspections,  examinations,  and  market 
surveillance.  In  addition,  the  Director 
shall  have  the  duties  specified  below: 
***** 

13.  Section  200.19b  is  revised  to  read 
as  follows: 

§  200. 1 9b    Director  of  the  Division  of 
Enforcement 

The  Director  of  the  Division  of 
Enforcement  is  responsible  to  the 
Commission  for  supervising  and 
conducting  all  enforcement  acti\dties 
under  the  acts  administered  by  the 
Commission.  The  Director  recommends 
the  institution  of  administrative  and 
injunctive  actions  arising  out  of  such 
enforcement  activities  and  determines 
the  sufficiency  of  evidence  to  support 
the  allegations  in  any  proposed 
complaint.  The  Director  supervises  the 
Regional  Directors  and,  in  collaboration 
with  the  General  Counsel,  reviews  cases 
to  be  recommended  to  the  Department 
of  justice  for  criminal  prosecution.  The 
Director  grants  or  denies  access  to 
nonpublic  information  in  the 
Commission's  enforcement  files  under 
§240.24c-l  of  this  chapter;  provided 
that  access  under  that  section  shall  be 
granted  only  with  the  concurrence  of 
the  head  of  the  division  or  office 
responsible  for  the  information  or  the 
files  containing  it. 

14.  Section  200.20b  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text,  revising  paragraph  (f), 
and  removing  paragraph  (g)  to  read  as 
follows: 

§  200.20b    Director  of  Division  of 
Investment  Management 

*   *    *  These  duties  shall  include 
inspections  arising  in  connection  with 
such  administration  but  shall  exclude 
enforcement  and  related  activities  under 
the  jurisdiction  of  the  Division  of 
Enforcement. 
***** 

(f)  The  administration  and  execution 
of  the  Public  Utility  Holding  Company 
Act  of  1935  in  connection  with: 

(1)  The  administration  and  processing 
of  proxy  solicitation  material  subject  to 
§§240.14a-l— 240.14a-14  of  this 
chapter,  i 

(2)  The  examination  and  processing  of 
ownership  reports  filed  under  section 
17(a)  of  the  Act  (15  U.S.C.  79q(a)). 

15.  In  §  200.20c,  the  words 
"Applications  and  Reports"  are  revised 
to  read  "Filings  and  Information"  in  the 
section  heading  and  in  the  text,  the  last 
sentence  is  removed,  and  two  new 


sentences  are  added  in  its  place  to  read 
as  follows: 

§  200.20c    Office  of  Filings  and  Information 
Services. 

*   *   •  The  Office  provides  filer- 
support  services  relating  to  the 
Commission's  EDGAR  system  and  the 
receipt  of  fees  and  filings  for  all  types 
of  filers,  regardless  of  filing  media.  The 
Office  also  manages  the  Commission's 
public  reference  facilities  to  facilitate 
public  access  to  electronic  filings  and 
ensure  that  all  information  contained  in 
public  filings  with  the  Commission  is 
timely  made  available  to  investors. 

16.  Paragraph  (a)  of  §  200.21  is 
amended  by: 

(a)  Adding  in  the  second  sentence 
after  the  words  "District  Courts."  the 
words  "except  for  law  enforcement 
actions  filed  on  behalf  of  the 
Commission,"; 

(b)  Revising  in  the  fourth  sentence  the 
words  "officer"  to  read  "ofiice"  and 
"professional  persons"  to  read 
"lawyers"; 

(c)  Removing  at  the  end  of  the  fifth 
sentence  the  words  "and  is  responsible 
for  investigating  any  claims  of  staff 
improprieties"; 

(d)  Revising  the  sixth  sentence  to  read 
"He  or  she  is  responsible  (with  the 
Associate  Executive  Director  of  the 
Office  of  Administrative  and  Personnel 
Management)  for  administering  the 
Commission's  Ethics  Program,  and  (with 
the  Ethics  Counsel)  for  interpreting 
subpart  M  of  this  part  and  5  CFR  part 
2635.";  and 

(e)  Revising  in  the  seventh  sentence 
the  words  "Personnel  Management"  to 
read  "Administrative  and  Personnel 
Management,  the  Office  of  the  Inspector 
General". 

17.  Paragraph  (b)(2)  of  §  200.21  is 
amended  by  adding  after  the  words 
"administrative  proceedings"  the  words 
"against  lawyers". 

18.  Section  200.21a  is  revised  to  read 
as  follows: 

§  200.21  a    The  Ethics  Counsel. 

(a)  The  Ethics  Counsel  within  the 
Office  of  the  General  Counsel  of  the 
Commission  shall  oversee  compliance 
with  subpart  M  of  this  part  and  5  CFR 
part  2635.  When  appropriate  and 
subject  to  the  authority  of,  and  in 
consultation  with,  the  Inspector 
General,  the  Ethics  Counsel  shall 
inquire  into-alleged  violations  of 
subparts  C,  F,  and  M  of  this  part,  and 
5  CFR  part  2635. 

(b)  Subject  to  the  oversight  of  the 
General  Counsel  or  his  or  her  delegate, 
the  Ethics  Counsel  shall: 

(1)  Receive  and  review  allegations  of 
misconduct  by  a  Commission  employee. 


(2)  Refer  matters  involving 
management  questions  to  Division 
Directors,  Office  Heads,  District 
Administrators,  or  Regional  Directors, 
and  matters  involving  alleged  or 
apparent  employee  misconduct  to  the 
Office  of  the  Inspector  General,  except 
for  matters  involving  alleged 
professional  misconduct  ultimately 
referable  to  state  professional  boards  or 
societies. 

(3)  Refer  complaints  that  appear  to 
involve  a  violation  of  Federal  criminal 
statutes,  and  do  not  appear  to  be 
frivolous,  to  the  Inspector  General  for 
referral  to  the  Department  of  Justice 
under  28  U.S.C.  535. 

(4)  Act  as  liaison  with  the  Office  of 
the  Inspector  General  on  matters  that 
the  Ethics  Counsel  has  referred  to  that 
Office,  and  with  state  or  local 
authorities  on  matters  that,  on  occasion, 
the  Ethics  Counsel  may  refer  to  them. 

(5)  Arrange  for  the  review  of  proposed 
publications  and  prepared  speeches 
under  §200.735-4(e). 

(6)  Provide  advice,  counseling, 
interpretations,  and  opinions  with 
respect  to  subparts  C,  F,  and  M  of  this 
part,  and  5  CFR  part  2635. 

(7)  Oversee  investigations  and  refer 
findings  of  professional  misconduct  to 
state  professional  boards  or  societies. 

(8)  Draft  rules  and  regulations  as 
necessary  to  implement  the 
Commission's  Ethics  Program. 

19.  Section  200.22  is  revised  to  read 
as  follows: 

§200.22    The  Chief  Accountant 
The  Chief  Accountant  of  the 
Commission  is  the  principal  adviser  to 
the  Commission  on,  and  is  responsible 
to  the  Commission  for,  all  accounting 
and  auditing  matters  arising  in  the 
administration  of  the  federal  securities 
laws.  The  Chief  Accountant  oversees  the 
accounting  profession's  standard-setting 
and  self-rogulatory  organizations, 
develops  or  supervises  the  development 
of  accounting  and  auditing  rules, 
regulations,  opinions  and  policy,  and 
interprets  Commission  accounting 
pohcy  and  positions.  The  Chief 
Accountant  is  responsible  for 
recommending  the  institution  of 
administrative  and  disciplinary 
proceedings  relating  to  the 
disqualification  of  accountants  to 
practice^before  the  Commission.  The 
Chief  Accountant  supervises  the 
procedures  to  be  followed  in  the 
Commission's  enforcement  activities 
involving  accounting  and  auditing 
issues  and  helps  resolve  differences  on 
accounting  issues  between  registrants 
and  the  Commission  staff. 

20.  Section  200.23a  is  revised  to  road 
as  follows: 
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§  200.23    Office  of  Economic  Analysis. 

The  Office  of  Economic  Analysis  is 
responsible  for  providing  an  objective 
economic  perspective  to  understand  and 
evaluate  the  economic  dimension  of  the 
Commission's  regulatory  oversight.  It 
performs  economic  analyses  of 
proposed  rule  changes,  current  or 
proposed  policies,  and  capital  market 
developments  and  offers  advice  on  the 
basis  of  these  analyses.  The  Office  also 
assists  the  Commission's  enforcement 
effort  by  applying  economic  analysis 
and  statistical  tools  to  issues  raised  in 
enforcement  cases.  It  reviews 
certifications  and  initial  and  final 
regulatory  flexibility  analyses  prepared 
by  the  operating  divisions  under  the 
Regulatory  Flexibility  Act. 

21.  Section  200.23b  is  removed  and 
reserved. 

22.  In  the  text  only  of  §  200.24,  the 
word  "Comptroller"  is  revised  to  read 
"Associate  Executive  Director  of  the 
Office  of  the  Comptroller"  each  time  it 
appears,  the  word  "his"  is  revised  to 
read  "his  or  her"  and  the  word  "serves" 
is  revised  to  read  "serve". 

23.  Section  200.24a  is  revised  to  read 
as  follows: 

§  200.24a    Director  of  the  Office  of 
Consumer  Affairs. 

The  Director  of  the  Office  of 
Consumer  Affairs  is  responsible  to  the 
Chairman  for  the  Commission  s  investor 
education  and  consumer  protection 
program.  The  program  includes,  but  is 
not  limited  to: 

(a)  Presenting  seminars  and 
instructional  programs  to  educate 
investors  about  the  securities  markets 
and  their  rights  as  investors;  preparing 
and  distributing  to  the  public  materials 
describing  the  operations  of  the 
securities  markets,  prudent  investor 
behavior,  and  the  rights  of  investors  in 
disputes  they  may  have  with 
individuals  and  entities  regulated  by  the 
Commission;  and  increasing  public 
knowledge  of  the  functions  of  the 
Commission. 

(b)  Implementing  and  administering  a 
nationwide  system  for  resolving 
investor  complaints  against  individuals 
and  entities  regulated  by  the 
Commission  by  processing  complaints 
received  from  individual  investors  and 
assuring  that  regulated  individual  and 
entities  process  and  respond  to  such 
complaints. 

(c)  Providing  information  to  investors 
who  inquire  about  individuals  and 
entities  regulated  by  the  Commission, 
the  operation  of  the  securities  markets, 
or  the  functions  of  the  Commission. 

(d)  Advising  the  Commission  and  its 
staff  about  problems  frequently 


encountered  by  investors  and  possible 
solutions  to  them. 

(e)  Transmitting  to  other  offices  and 
divisions  of  the  Commission 
information  provided  by  investors 
which  concerns  the  responsibilities  of 
these  offices  and  divisions. 

(f)  Providing  for  greater  consumer 
input  in  Commission  rulemaking 
proceedings. 

24.  Section  200.25  is  revised  to  read 
as  follows: 

§  200.25    Office  of  Administrative  and 
Personnel  Management 

(a)  The  Office  of  Administrative  and 
Personnel  Management  (OAPM)  is 
responsible  for  providing  a  wide  variety 
of  programs  for  human  resources,  office 
services,  and  other  administrative  and 
management  services  for  the 
Commission.  The  Associate  Executive 
Director  of  the  Office  of  Administrative 
and  Personnel  Management  is 
responsible  to  the  Executive  Director 
and  the  Chairman  of  the  Commission  for 
developing  and  executing  these 
programs. 

(b)  OAPM  develops,  implements,  and 
evaluates  the  Commission's  programs 
for  human  resources  and  personnel 
management,  such  as  position 
management  and  pay  administration; 
recruitment,  placement,  and  staffing; 
performance  mauiagement  and  employee 
recognition;  employee  training  and 
career  development;  employee  and  labor 
relations;  personnel  management 
evaluation;  employee  benefits  and 
counseling;  and  the  processing  and 
maintenance  of  employee  records. 
OAPM  administers  the  Ethics  Program, 
and  helps  the  Office  of  the  Executive 
Director  manage  the  Senior  Executive 
Service  Program.  It  reviews  requests, 
recommendations,  and  justifications  for 
certain  awards,  recruitment  and 
relocation  bonuses,  retention 
allowances,  special  salary  rates,  and 
other  personnel  compensation  or  benefit 
determinations  for  sufficiency  and 
compliance  with  law,  regulations,  and 
Commission  policy.  OAPM  develops 
and  executes  programs  for  office 
.services,  such  as  telecommunications; 
procurement  and  contracting;  property 
management;  contract  and  lease 
administration:  space  acquisition  and 
management:  management  of  official 
vehicles;  safety  programs:  emergency 
preparedness  plems;  physical  security; 
mail  receipt  and  distribution;  and 
publications,  printing,  and  desktop 
publishing. 

(c)  With  respect  to  human  resources 
management,  the  Associate  Executive 
Director  of  the  Office  of  Administrative 
and  Personnel  Management  is  the 
Commission's  liaison  with  the  Office  of 


Personnel  Management,  other  agencies, 
professional  organizations,  educational 
institutions,  and  private  industry.  He  or 
she  is  also  the  Printing  Liaison  with  the 
Joint  Committee  on  Printing,  and  the 
Contract  Officer. 

25.  Section  200.26  is  rrmoved  and 
reserved. 

26.  In  §  200.26a.  the  words  "Systems 
Management"  are  revised  to  read 
"Technology"  in  the  section  heading 
and  in  the  text. 

27.  In  §  200.27.  the  phrase  "subject  to 
policy  direction  and  review  by  the 
Division  Directors"  is  rcvis(«d  to  read 
"subject  to  review  by  the  Director  of  the 
Divibion  of  Enforcement  and  policy 
direction  and  review  by  the  other 
Division  Directors  ". 

28.  Section  200.30-1  is  amended  by 
revising  paragraphs  (e)(2),  (e)(6).  (0(4). 
(0(8).  (f)(12).  and  (g)(2)  to  read  as 
follows: 

§  200.30-1     Delegation  of  authority  to 
Director  of  Division  of  Corporation  Finance. 

*  ■  •  *  • 

(e)  •    •    • 

(2)  To  authorize  the  issuance  of  orders 
exempting  certain  securities  from  the 
Act  under  sections  304(c)  and  (d) 
thereof  (15  U.S.C.  77ddd(c)  and 
77ddd(d))  and  §  260.4c-l  and  §  260  4d- 
7  of  this  chapter. 

•  •         •         *         « 

(6)  To  authorize  the  issuance  of  an 
order  permitting  a  foreign  person  to  art 
as  sole  trustee  under  qualified 
indentures  under  section  310(a)  of  the 
Act  (15  U.S.C.  77jjj(a))  and  §  260.10a-l 
through  §  260.10a-5  of  this  chapter. 

•  ft  *  •  • 

(0*  •  * 

(4)  To  authorize  the  use  of  forms  of 
proxies,  proxy  statements,  or  other 
soliciting  material  within  periods  of 
time  less  than  that  prescribed  in 
§§  240.14a-6.  240.14a-8(d).  and 
240.14a-ll  of  this  chapter;  to  authorize 
the  filing  of  information  statements 
within  periods  of  time  less  than  that 
prescribed  in  §  240.14c-5a  of  tl.is 
chapter;  and  to  authorize  the  filing  of 
information  under  §  240.14f-l  of  this 
chapter  within  periods  of  time  loss  than 
that  prescribed  therein. 

•  ft         •         •         • 

(8)  At  the  request  of  the  issuer  to 
accelerate  the  termination  of  registration 
of  any  class  of  equity  securities  as 
provided  in  section  12(g)(4)  of  the  Act 
(15  U.S.C.  781(g)(4))  or  as  provided  in 
§  240.12g-4(a)  of  this  chapter. 
***** 

(12)  To  grant  an  exemption  from 
§  240.14b-2(b)  or  §  240.1 4b-2(c).  or 
both,  of  this  chapter. 
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(g)*  •  * 

(2)  The  Director  of  the  Division  of 
Corporation  Finance  shall  have  the 
same  authority  as  that  delegated  to  each 
Regional  Director  in  §  200.30-6(a)  and 
(c). 

29.  Section  200.30-3  is  amended  by 
revising  paragraphs  (a)(21).  (a)(22).  and 
(a)(32),  adding  an  introductory  text  to 
paragraph  (a)(35),  and  revising 
paragraph  (a)(35)(i),  the  introductory 
text  to  paragraph  (a)(39).  and  paragraphs 
(a)(39)(ii)  and  (a)(42)  to  read  as  follows: 

§  200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 

(a)  *    *    • 

(21)  Under  section  17A(c)(4)(B)  of  the 
Act  (15  U.S.C.  78q-l(c)(4)(B)).  to  set 
terms  and  conditions  upon  which 
transfer  agents  registered  with  the 
Commission  may  withdraw  from 
registration  as  a  transfer  agent  by  filing 
a  written  notice  of  withdrawal. 

(22)  Under  section  17A(c)(4)(B)  of  the 
Act  (15  U.S.C.  78q-l  (c)(4)(B)),  to 
authorize  the  issuance  of  orders 
canceling  registrations  of  transfer  agents 
registered  with  the  Commission  or 
denying  applications  for  registration  as 
a  transfer  agent  with  the  Commis.sion,  if 
such  transfer  agents  are  no  longer  in 
existence  or  are  not  engaged  in  business 
as  transfer  agents. 

•  *,        •        •        • 

(32)  Under  §240.1011-10(0  of  this 
chapter,  to  grant  exemptions  from 
§240.10b-10  of  this  chapter. 

•  •         •         *         * 

(35)  Under  §240.13e-4(h)(8)  of  this 
chapter: 

(i)  To  grant  exemptions  from 
§  240.13e-4  of  this  chapter;  and 

•  *         *         *         • 

(39)  Under  §240.9b-l  of  this  chapter: 

(ii)  To  require  refiling  of  an 
amendment  to  an  options  disclosure 
document  pursuant  to  the  procedure  set 
forth  in  §  240.9b-l(l))(2)(i)  of  this 
chapter. 

•  *        •        *        • 

(42)  Under  §  240.11  Aa3-2(f)  of  this 
chapter,  to  grant  or  deny  exemptions 
from  §  240.1  l.'\a3-2  of  this  chapter. 

•  •         •         »         • 

30.  Sncfinn  200.30-4(a)(3)  is  rnvisi-d 
to  read  as  follows: 

§  200.30-4    Delegation  of  authority  to 
Director  of  Division  of  Enforcement 

«         *         «         «         • 

(a)  *   *   * 

(2)  In  nonpublic  investigative 
proceedings,  to  grant  requests  of  persons 
to  procure  copies  of  the  transcript  of 
their  testimony  under  §  203.6  of  this 
chapter. 


31.  Section  200.30-5  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (b).  (d), 
(e)(3),  and  (e)(4).  adding  paragraphs 
(f)(l)(xxiv)  and  (0(l)(x.xv).  removing 
paragraphs  (g)  and  (h),  redesignating 
present  paragraphs  (i),  (j),  (k),  (I),  (m). 
and  (n)  as  paragraphs  (g).  (h).  (i).  (j).  (k), 
and  (1),  respectively,  and  revising  newly 
designated  paragraph  (g)(1)  to  read  as 
follows: 

§  200.30-5    Delegation  of  Authority  to 
Director  of  Division  of  Investment 
Management 


(a) 


*       *       * 


UMI 


(1)  Except  as  otherwise  provided  in 
this  section,  to  issue  notices,  under 

§  270.0-5  of  this  chapter,  with  respect  to 
applications  for  orders  under  the  Act 
and  the  rules  and  regulations 
thereuntier  and,  with  respect  to  section 
8(f)  of  the  Act  (15  U.S.C.  80a-8(f)).  in 
cases  where  no  application  has  been 
filed,  where,  upon  examination,  the 
matter  does  not  appear  to  the  Director 
to  present  significant  issues  that  have 
not  been  previously  settled  by  the 
Commission  or  to  raise  questions  of  fact 
or  policy  indicating  that  the  public 
interest  or  the  interest  of  investors 
warrants  that  the  Commission  consider 
the  matter. 

(2)  Except  as  otherwise  provided  in 
this  section,  to  authorize  the  issuance  of 
orders  where  a  notice,  under  §  270.0—5 
of  this  chapter,  has  been  issued  and  no 
request  for  a  hearing  has  been  received 
from  any  interested  person  within  the 
period  specified  in  the  notice  and  the 
Director  believes  that  the  matter 
presents  no  significant  issues  that  have 
not  been  previously  settled  by  the 
Commission  and  it  does  not  appear  to 
the  Director  to  be  necessary  in  the 
public  interest  or  the  interest  of 
investors  that  the  Commission  consider 
the  matter. 

(b)  With  respect  to  matters  pertaining 
to  investment  companies  registered 
under  the  Investment  Companv  Act  of 
1940  (15  U.S.C.  80a  et  seq).  pooled 
investment  funds  or  accounts,  and  the 
general  assets  or  separate  accounts  of 
insurance  companies,  all  arising  under 
the  Securities  Act  of  1933  (15  U.S.C. 
77a,  et  seq.].  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a,  et  seq.).  and 
the  Trust  Indenture  Act  of  1939(15 
U.S.C.  77daa.  et  seq),  the  same 
functions  as  are  delegated  to  the 
Director  of  the  Division  of  Corporation 
Finance  in  regard  to  companies  other 
than  such  investment  companies  in 
paragraphs  (a),  (c),  and  (f)  of  §  200.30- 
1. 
•         *         •         •         » 

(d)  To  issue  certifications  to 
investment  companies  that  are 


principally  enj^aged  in  the  fiirnishing  of 
capital  to  corporations  that  .nre 
principally  engaged  in  the  devnlopnii'iil 
or  exploitation  of  inventions, 
technological  improvements,  new 
processes,  or  products  not  previous!) 
generally  available,  under  Section 
851(e)  of  the  Internal  Revenue  Code  of 
1986  (26  use.  851(c)),  where 
applications  from  the  investment 
companies  do  not  present  issues  that 
have  not  been  previously  settled  by  the 
Commission  and  do  not  require  a 
hearing, 
(e)  *   *   * 

(3)  To  issue  notices,  under  §  275.0-5 
of  this  chapter,  with  respect  to 
applications  for  orders  under  the  Act 
and  the  rules  and  regulations 
thereunder  where,  upon  examination, 
the  matter  does  not  appear  to  the 
Director  to  present  significant  issues 
that  have  not  been  previously  settled  hv 
the  Commission  or  to  raise  questions  of 
fact  or  policy  indicating  that  the  public 
interest  or  the  interest  of  investors 
warrants  that  the  Commission  consider 
the  matter. 

(4)  To  authorize  the  issuance  of  orders 
where  a  notice,  pursuant  to  §  275.0-5  of 
this  chapter,  has  been  issued,  no  rnqutist 
for  a  hearing  has  been  received  from  any 
interested  person  within  the  period 
specified  in  the  notice,  and  the  Dirertdr 
believes  that  the  matter  presents  no 
significant  issues  that  have  not  been 
previously  settled  by  the  Commission 
and  it  does  not  appear  to  the  Director  to 
be  necessary  in  the  public  interest  or  the 
interest  of  investors  that  the 
Commission  consider  the  mntti-r. 

*  *         •         »         « 

(0*  *  • 
(1)  *  *  * 

(xxiv)  Section  32.  IS  U.S.C.  79ff. 
(xxv)  Section  33.  15  U.S.C.  79ss. 

(g)  *    *    * 

(1)  The  Director  of  the  Division  f)f 
Investment  Management  shall  have  llic 
same  authority  with  respect  to  the 
Securities  Act  of  1933  (15  I'.S.C.  77a,  rl 
seq.].  §§  230.251-230.263.  anti 
§§  230.651-230.703(T)  of  this  chupIrT  -s 
that  delegated  to  each  Regional  Director 
in  §  200.30-6  (b)  and  (c). 

32.  Stjction  200.30-6  is  amended  by 
revising  the  introducton,-  te.vt  of 
paragraph  (a)  to  read  as  follows: 

§  200.30-6    Delegation  of  authority  to 
Regional  Directors. 

•  •         •         «         « 

(a)  With  respect  to  the  regi.stnitiou  of 
securilitis  on  Forms  SB-1  and  .SB-2 
(«>§  239.9  and  239.10  of  this  chapter) 
filed  in  the  regional  office  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  ri 


seq.)  and  §§  230.400  et  seq.  of  this 
chapter: 

*  •        *        •        • 

33.  Section  200.30-7(a)(4)  is  revised 
to  read  as  follows: 

§  200.30-7    Delegation  of  authority  to 
Secretary  of  the  Commission. 

*  *         •         •        • 

(a)  •   •   * 

(4)  To  grant  or  deny  extensions  of 
time  witliin  which  to  file  papers  with 
the  Commission  under  §  201.13  of  this 
chapter. 

34.  Section  200.30-9  is  revised  to  read 
as  follows: 

§  200.30-9    Delegation  of  authority  to 
Administrative  Law  Judges. 

Under  Pub.  L.  87-592,  76  Stat.  394  (15 
U.S.C.  78d-l),  the  Securities  and 
Exchange  Commission  hereby  delegates, 
until  the  Commission  orders  other\vise, 
to  each  Administrative  Law  Judge 
("Judge")  the  authority  to  make  the 
initial  decision  in  any  proceeding  at 
which  the  Judge  presides  in  which  a 
hearing  is  required  to  be  conducted  in 
conformity  with  the  Administrative 
Procedure  Act  (5  U.S.C.  557)  unless  an 
initial  decision  is  waived  by  all  parties 
that  appear  at  the  hearing  and  the 
Commission  does  not  subsequently 
order  that  an  initial  decision 
nevertheless  be  made  by  the  Judge,  and 
in  any  other  proceeding  in  which  the 
Commission  directs  the  Judge  to  make 
an  initial  decision. 

35.  Section  200.30-11  is  amended  by 
revising  the  section  heading,  the 
introductory  text,  and  paragraphs  (a), 
(b).  and  (d)  to  read  as  follows: 

§  200.30-1 1    Delegation  of  authority  to 
Associate  Executive  Director  of  the  Office 
of  Filings  and  Information  Services. 

Under  Pub.  L.  87-592,  76  Stat.  394  (15 
U.S.C.  78d-l,  78d-2),  the  Securities  and 
Exchange  Commission  hereby  delegates 
the  following  functions  to  the  Associate 
Executive  Director  of  the  Office  of 
Filings  and  Information  Services  to  be 
performed  by  him  or  her  or  under  his 
or  her  direction  by  such  person  or 
persons  as  the  Chairman  of  the 
Commission  may  designate  from  time  to 
time: 

(a)  With  respect  to  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a,  et 
seq.): 

(1)  Under  section  15(b)  of  the  Act  (15 
U.S.C.  78o(b)): 

(i)  To  authorize  the  issuance  of  orders 
granting  registration  of  brokers  or 
dealers  within  45  days  of  the  acceptance 
of  an  application  for  registration  as  a 
broker  or  dealer  (or  within  such  longer 
period  as  to  which  the  applicant 
consents); 


(ii)  To  grant  registration  of  brokers  or 
dealers  sooner  than  45  days  after 
acceptance  of  an  application  for 
registration; 

(iii)  To  authorize  the  issuance  of 
orders  canceling  registrations  of  brokers 
or  dealers,  or  pending  applications  for 
registration,  if  such  brokers  or  dealers  or 
applicants  for  registration  are  no  longer 
in  existence  or  are  not  engaged  in 
business  as  brokers  or  dealers;  and 

(iv)  To  determine  whether  notices  of 
withdrawal  from  registration  on  Form 
BDW  shall  become  effective  sooner  than 
the  normal  60-day  waiting  period. 

(2)  Under  section  15B(a)  of  the  Act  (15 
U.S.C.  78o-4(a)): 

(i)  To  authorize  the  issuance  of  orders 
granting  registration  of  municipal 
securities  dealers  within  45  days  of  the 
filing  of  acceptable  applications  for 
registration  as  a  municipal  securities 
dealer  (or  within  such  longer  period  as 
to  which  the  applicant  consents):  and 

(ii)  To  grant  registration  of  municipal 
securities  dealers  sooner  than  45  days 
after  receipt  by  the  Commission  of 
acceptable  applications  for  registration. 

(3)  Under  section  15B(c)  of  the  Act  (15 
U.S.C.  78o-4(c)): 

(i)  To  authorize  the  issuance  of  orders 
canceling  registrations  of  municipal 
securities  dealers,  or  pending 
applications  for  registration,  if  such 
municipal  securities  dealers  or 
applicants  for  registration  are  no  longer 
in  existence  or  are  not  engaged  in 
business  as  municipal  securities  dealers; 
and 

(ii)  To  determine  whether  notices  of 
withdrawal  from  registration  on  Form 
MSDW  shall  become  effective  sooner 
than  the  normal  60-day  waiting  period. 

(4)  Under  section  15'C(a)  of  the  Act  (15 
U.S.C.  78o-5(a)): 

(i)  To  authorize  the  issuance  of  orders 
granting  registration  of  government 
securities  brokers  or  government 
securities  dealers  for  which  the 
Commission  is  the  appropriate 
regulatory  agency  within  45  days  of  th^ 
acceptance  of  an  application  for 
registration  as  a  government  securities 
broker  or  government  securities  deaU^r 
(or  within  such  longer  period  as  to 
which  the  applicant  consents);  and 

(ii)  To  grant  registration  of 
government  securities  brokers  or 
government  securities  dealers  for  which 
the  Commission  is  the  appropriate 
regulatory  agency  sooner  than  45  days 
after  acceptance  of  an  application  for 
registration. 

(5)  Under  section  15C(c)  of  the  Act  (15 
U.S.C.  78o-5(c)): 

(i)  To  authorize  the  issuance  of  orders 
canceling  registrations  of  government 
securities  brokers  or  government 
securities  dealers  registered  with  the 


Commission,  or  pending  applii:ations 
for  registration,  if  such  government 
securities  brokers  or  government 
securities  dealers  or  applicants  for 
registration  are  no  longer  in  existence  or 
are  not  engaged  in  business  as 
government  securities  brokers  or 
government  securities  dealers;  and 

(ii)  To  determine  whether  notices  of 
withdrawal  ft-om  registration  on  Form 
BDW  shall  become  effective  sooner  than 
the  normal  60-day  waiting  period. 

(6)  Under  section  17A(c)  of  the  Act 
(15  U.S.C.  78q-l{c)): 

(i)  To  authorize  the  issuance  of  orders 
granting  registration  of  transfer  agents 
within  45  days  of  the  filing  of 
acceptable  appUcations  for  registration 
as  a  transfer  agent  (or  within  such 
longer  period  as  to  which  the  applicant 
consents); 

(ii)  To  grant  registration  of  transfer 
agents  sooner  than  45  days  after  receipt 
by  the  Commission  of  accept.ible 
applications  for  registration; 

(iii)  To  authorize  the  issuance  of 
orders  canceling  registrations  of  transfiT 
agents,  or  pending  appUcations  for 
registration,  if  such  transfer  agents  or 
applicants  for  registration  are  no  lunger 
in  existence  or  are  not  engaged  in 
business  as  transfer  agents;  and 

(iv)  To  determine  whether  notices  of 
withdrawal  from  registration  on  Form 
TA-W  shall  become  effective  sooner 
than  the  normal  60-day  waiting  period. 

(b)  With  respect  to  the  Inv(;stment 
Advisers  Act  of  1940  (15  I'.S.C.  80l>-l 
et  seq.): 

(1)  Under  section  203(i:)  of  the  Act  (1.'. 
U.S.C.  80b-3(c)): 

(i)  To  authorize  the  issuance  of  orders 
granting  registration  of  investment 
advisers  within  45  days  of  the  filing  of 
acceptable  applications  for  regi.stratitm 
as  an  investment  adviser  (or  within  such 
limger  period  as  to  which  the  applicant 
consents);  and 

(ii)  To  grant  registration  of  investment 
idvi.sers  sooner  than  45  davs  after 
receipt  by  the  Commission  of  acceptable 
applications  for  registration. 

(2)  Under  section  203(h)  of  llie  Act  (15 
U.S.C.  80b-3(h)): 

(i)  To  authorize  the  issuance  of  orders 
canceling  registrations  of  investnumf 
adviiiers,  or  pending  applic  ations  for 
registration,  if  such  investment  advisers 
or  applicants  for  registration  are  no 
longer  in  existence  or  are  not  engagctd  in 
business  as  investment  advisers;  and 

(ii)  To  determine  whether  notic;es  of 
withdrawal  from  registration  on  Form 
ADV-W  shall  become  effective  sooner 
than  the  normal  60-dav  waiting  pc^riod. 

(c)  •   •    • 

(d)  Notwithstanding  anything  in  the 
foregoing,  in  any  case  in  whit  h  thi- 
Associate  Executive  Dircrctor  of  the 
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Office  of  Filings  and  information 
Services  believes  it  appropriate,  he  or 
she  may  submit  the  matter  to  the 
Commission. 


36.  Section  200.30-12  is  removed  and 
reserved. 

37.  In  §  200.30-13.  the  word 
"Comptroller"  in  the  heading  and  the 
words  "Comptroller  of  the  Commission" 
in  the  text  are  revised  to  read  "Associate 
Executive  Director  of  the  OfTice  of  the 
Comptroller". 

38.  In  §  200.30-14,  remove  the 
semicolon  at  the  end  of  paragraph  (a) 
and  ";  and"  at  the  end  of  paragraph  (b) 
and  add  in  both  their  places  a  period. 

39.  Section  200.30-15  is  revised  to 
read  as  follows: 

§200.30-15    Delegalionof  authority  to 
ExecuCtva  Director. 

Under  Pub.  L.  100-181,  101  Stat.  1254 
(15  U.S.C.  78d-l,  78d-2).  the  Securities 
and  Exchange  Commission  hereby 
delegates,  until  the  Commission  orders 
otherwise,  the  following  functions  to  the 
Executive  Director  to  be  jaerfonned  by 
him  or  her  or  under  his  or  her  direction 
by  persons  designated  by  the  Chairman 
of  the  Commission:  To  identify  and 
implement  additional  changes  within 
the  Commission  that  will  promote  the 
principles  and  standards  of  the  National 
Performance  Review  and  the  strategic 
and  quality  management  approaches 
described  by  the  Federal  Quality 
Institute's  "Presidential  Award  for 
Quality"  or  its  successor  awards. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

40.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37. 
80a-39.  unless  otherwise  noted; 


41.  In  the  last  sentence  of  §  270.8b- 
25(b),  the  words  "(j)  and  (k)"  are  revised 
to  read  "(h)  and  (i)". 

By  the  Commission. 

Dated:  March  14.  1995. 
Margaret  H.  McFarlaad, 
Deputy  Secretary. 
|FR  Dot.  95-6696  Filed  3-17-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  10 

rT.0.95-22J 
RIN  1515-AB65 

Temporary  Importation  Bonds; 
Anticipatory  Breach,  Assessment 
Amounts,  Petitions  for  Relief 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  permit 
anticipatory  breach  and  provide  for 
early  pa^onent  of  liquidated  damages  in 
Temp>orary  Inipoitation  Bcmd  (TIB) 
cases.  It  also  amends  the  regulations  to 
permit  assessment  of  liquidated 
damages  in  excess  of  double  the  duties 
in  those  cases  where  the  district  director 
requires  extra  bonding  in  order  to 
protect  the  revenue  and  to  state  that  the 
term  "duties"  for  TIB  assessment  shall 
also  include  any  applicable 
merchandise  processing  fees  that 
otherwise  would  be  charged  on  an  entry 
for  consumption.  Finally,  the  document 
amends  the  regulations  to  eliminate 
forvrarding  of  petitions  for  relief  in  TIB 
cases  to  Customs  Headquarters  when 
the  bond  principal  or  surety  is 
dissatisfied  with  the  decision  on  the 
petition  afforded  by  the  district  director. 
EFFECTIVE  DATE:  April  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Basltin,  Penalties  Branch,  Office 
of  Regulations  and  Rulings.  202-482- 
6950. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  provisions  of  Chapter  98. 
Subchapter  XIII,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
merchandise  may  be  entered  under  the 
terms  of  a  Temporary  Importation  Bond 
(TIB)  without  the  payment  of  duties  if 
the  merchandise  is  entered  for  a  specific 
purpose  enumerated  in  Subchapter  XIII. 
HTSUS.  Per  U.S.  Note  1  to  Subchapter 
XIII,  the  merchandise  is  permitted  to 
remain  in  the  United  States  for  a  one- 
year  period  subsequent  to  the  date  of 
importation  (with  a  maximum  of  two 
one-year  extensions  allowed).  Prior  to 
the  expiration  of  the  bond  period  or  any 
properly  approved  extension  thereof, 
the  merchandise  must  be  exported  or 
destroyed  under  Customs  supervisien. 
Failure  to  export  or  destroy  in  a  timely 
manner  results  in  the  imposition  of 
liquidated  damages  against  the 
importer. 


Instances  arise  where,  after  initiation 
of  a  TIB  entry,  the  importer  decides  that 
the  merchandise  will  remain  in  the 
United  States  in  violation  of  the  terms 
of  the  bond.  Rather  than  wait  for  the 
one-year  period  to  end  and  for 
liquidated  damages  to  be  assessed, 
importers  inquired  as  to  the  possibility 
of  early  payment  of  liquidated  damages. 
The  Customs  Regulations  currently  do 
not  provide  for  an  anticipatorv  breach  of 
a  TIB.  " 

In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  the  Federal 
Register  of  September  29,  1992  (57  FR 
44714),  it  was  proposed  to  amend  the 
regulations  to  permit  anticipatory 
breach  of  a  TIB  and  allow  the  importer 
to  pay  the  full  measure  of  liquidated 
damages  and  thereby  close  the  bond. 
Through  payment  of  the  liquidated 
damages,  the  importer  would  waive  his 
right  to  receipt  of  notice  of  a  claim  for 
liquidated  damages  pursuant  to 
§  172.1(a),  Customs  Regulations  (19  CFR 
172.1(a)). 

For  TIB  entries,  the  provisions  of 
§  10.31(f)  of  the  Customs  Regulations 
(19  CFR  10.31(f))  require  that  a  bond 
shall  be  given  containing  the  conditions 
set  forth  in  §  113.62  of  the  Customs 
Regulations  (19  CFR  113.62)  in  an 
amount  equal  to  double  the  duties 
which  it  is  estimated  would  have 
accrued  (or  such  larger  amount  as  the 
district  director  shall  state  in  writing  to 
the  entrant  is  necessary  to  protect  the 
revenue)  had  all  the  articles  covered  bv 
the  entr>'  been  entered  under  an 
ordinar>'  consumption  entry.  By 
contrast,  under  the  provisions  of 
§  10.39(d),  if  anv  article  entered  under 
Chapter  98,  Subchapter  XIII,  HTSUS. 
has  not  been  exported  or  destroyed  in 
accordance  with  the  regulations  within 
the  period  of  time  during  which  the 
articles  may  remain  in  the  Customs 
territory  of  the  United  States  under 
bond  (including  any  lawful  extension), 
the  district  director  shall  make  a 
demand  in  wTiUng  under  the  bond  for 
the  payment  of  liquidated  damages 
equal  to  double  the  estimated  duties 
applicable  to  such  entr\',  unless  a  lower 
amount  is  prescribed  by  §  10.31(0. 

On  the  one  hand,  §  10. 31(f)  empowers 
the  district  director  to  require  a  bond  in 
excess  of  double  the  duties,  but  the 
provisions  of  §  10.39(d)  only  permit  him 
to  assess  liquidated  damages  at  double 
the  estimated  duties  or  such  lower 
amount  (emphasis  added)  as  prescribe*! 
by  §  10.31(0.  These  regulations  can 
provide  anomalous  results  and 
inefficient  protection  of  the  revenue 
Accordingly,  the  NPRM  proposed  an 
amendment  to  the  regulations  to  permit, 
in  the  case  of  breach  of  a  TIB, 
assessment  of  liquidated  damages  in  an 


amount  equal  to  double  the  estimated 
duties  or  any  different  amount 
prescribed  by  §  10.31(0  rather  than  only 
a  lower  amount. 

When  a  TIB  entry  is  filed,  no 
merchandise  processing  fees  are  charged 
to  the  importer  of  record.  However* 
section  111  of  the  Customs  and  Trade 
Act  of  1990  (Pub.  L.  101-382)  amended 
19  U.S.C.  58c(g)  (the  statute  which 
requires  payment  of  the  merchandise 
processing  fee)  to  provide  that  all 
administrative  and  enforcement 
provisions  of  the  Customs  laws  and 
regulations,  except  those  relating  to 
drawback,  shall  apply  with  respect  to 
any  foe  prescribed  under  19  U.S.C. 
58c(a)  (which  requires  payment  of  the 
merchandise  processing  fee),  and  with 
respect  to  persons  liable  therefor,  as  if 
such  fee  is  a  Customs  duty.  Any  penalty 
which  is  expressed  in  terms  of  a 
relationship  to  the  amount  of  the  duty 
(e.g.,  liquidated  damages  expressed  in 
terms  of  an  amount  equal  to  double  the 
estimated  duties  due  on  an  entry)  shall 
be  assessed  as  a  multiple  of  the  unpaid 
fee.  Accordingly,  when  calculating  the 
measure  of  liquidated  damages  for 
breach  of  a  TIB,  the  amount  of  estimated 
duties  due  for  breach  should  include 
duties  plus  the  merchandise  processing 
fees  that  would  have  been  applicable  to 
the  entrv'  had  an  entry  for  consumption 
been  filed.  The  NPRM  proposed  an 
amendment  to  the  regulations  to 
provide  that,  for  purposes  of  assessment 
of  liquidated  damages  for  breach  of  a 
TIB,  the  term  duties  includes  any 
merchandise  processing  fees  that  would 
have  been  due  on  a  consumption  entry 
that  would  have  been  filed  with  regard 
to  such  TIB  merchandise. 

Under  the  provisions  of  §  10.39(e)  of 
the  Customs  Regulations  (19  CFR 
10.39(e)),  if  there  has  been  a  default 
with  respect  to  all  the  articles  covered 
by  the  bond  and  a  WTitten  petition  for 
relief  is  filed  timely,  the  regulations 
state  that  the  petition  "shall  be 
transmitted  to  Headquarters,  U.S. 
Customs  Service,  with  a  full  report  of 
the  facts,  unless  it  is  allowed  by  the 
district  director  in  whole  or  in  part  in 
accordance  with  this  regulation,  *   *   *." 
This  language  noting  referral  to 
Headquarters  is  unique  to  TIB  cases  in 
which  all  the  articles  covered  by  the 
bond  are  in  default  and  the  district 
director  allows  no  mitigation.  The 
NPRM  posited  that  the  jurisdictional 
amount  found  in  §172.21  of  the 
Customs  Regulations  (19  CFR  172.21) 
should  govern  review  of  all  petitions. 
Jurisdiction  should  not  be  predicated  on 
a  denial  of  relief  in  a  limited  fact 
situation.  Accordingly,  the  NPRM 
proposed  that  §  10.39(e)  be  amended  to 


remove  the  reference  regarding  referral 
of  the  petition  to  Customs  Headquarters. 

Analysis  of  Comments 

Five  comments  were  received  with 
regard  to  the  subject  document.  It 
should  initially  be  noted  that  Customs, 
in  error,  indicated  the  harbor 
maintenance  fees,  as  required  by  Uie 
provisions  of  the  Harbor  Maintenance 
Review  Act  of  1986  (Pub.  L.  99-682),  are 
not  imposed  on  TIB  entries.  The  NPRM 
then  went  on  to  state  also  in  error  that 
unpaid  harbor  maintenance  fees,  as  well 
as  merchandise  processing  fees,  should 
be  included  in  any  calculation  of  double 
the  duties  or  110  percent  of  the  duties 
for  assessment  of  liquidated  damages. 
Two  commenters  noted  these  errors. 
Customs  concedes  these  mistakes,  and 
the  final  rule  avoids  any  mention  of 
harbor  maintenance  fees  in  the 
calculation  of  duties,  fees  and  charges  in 
TIB  liquidated  damages  assessment. 

Two  commenters  suggested  that  the 
proposed  regulatory  amendment  would 
only  permit  anticipatory  breach  as  to  the 
entire  amount  of  merchandise  entered 
under  a  TIB  and  would  not  permit 
anticipatory  breach  if  a  percentage  of 
TIB  merchandise  covered  by  a  single 
entry  was  intended  to  remain  in  the 
United  States  in  violation  of  the  bond 
provisions  but  the  remaining  percentage 
was  to  be  exported  or  destroyed  in 
compliance  with  bond  conditions.  The 
regulations  require  assessment  of  the 
full  amount  of  liquidated  damages 
applicable  to  the  entry.  The  commenters 
suggest  that  there  would  be  little 
incentive  to  comply  with  anticipatory 
breach  provisions  because  the  importer 
who  wishes  to  file  a  partial  anticipatory- 
breach  would  be  required  to  pay  for  the 
full  amount  of  the  entry. 

Customs  concedes  that  the  comment 
has  some  validity  but  it  should  be 
emphasized  that  acceptance  of  payment 
in  recognition  of  anticipatory  breach  of 
TIB  conditions  is  being  promulgated  in 
response  to  requests  made  to  Customs 
and  as  a  courtesy  to  the  importing 
community.  It  will  permit  importers  to 
close  out  the  records  on  a  TIB  rather 
than  wait  for  the  one-year  bond  period 
to  expire.  Partial  anticipatory  breaches 
would  be  difficult  for  Customs  to 
administer,  particularly  if  merchandise 
which  the  importer  still  intends  to 
export  or  destroy  in  compliance  with 
bond  conditions  has  not  yet  been 
exported  or  destroyed  so  as  to  close  the 
bond  out  in  its  entirety.  Customs  will 
not  accept  a  partial  anticipatory  breach 
if  the  merchandise  not  covered  by  the 
breach  has  not  been  exported  or 
destroyed  in  compliance  with  bond 
terms  because  of  the  difficulty  of 
administration. 


A  comment  received  from  a 
representative  of  surety  companies  did 
not  oppose  the  concept  of  anticipatory 
breach,  but  did  request  that  Customs 
notify  a  surety  that  anticipatory  breach 
occurred,  liquidated  damages  were  paid 
and  that  the  bond  could  be  closed  with 
regard  to  that  particular  TIB  entry. 
Customs  has  no  objection  to  this  request 
and  has  added  language  which  would 
require  surety  notification  by  the 
importer  when  an  anticipatory  breach 
occurs.  Inasmuch  as  the  importer  seeks 
the  benefit  of  anticipatory  breach. 
Customs  does  not  find  it  burdensome  to 
require  the  importer  to  notifv  surety  of 
its  actions. 

One  commenter  was  of  the  view  that 
the  proposed  amendment  to  §  10.31(0 
gave  Customs  excessively  broad 
discretion  in  deciding  the  bond  amount. 
We  disagree.  The  provisions  of  §  10.31(0 
give  the  district  director  discretion  to 
require  a  bond  in  sufficient  size  to 
protect  the  revenue.  As  a  condition 
precedent  to  requiring  a  larger  bond,  the 
district  director  must  notify  the  entrant.  . 
in  writing  or  by  equivalent  electronic 
notification,  of  the  increase.  The 
language  of  the  regulation  does  not 
permit  an  increase  in  the  bond  amount 
without  cause. 

Finally,  one  commenter  indicates  that 
under  proposed  amendments  to 
§  10.39(e)  of  the  regulations.  Customs 
could  be  faced  with  an  anomalous 
situation  regarding  review  of  petitions 
for  relief.  As  proposed,  the  district 
director  would  review  petitions  for 
relief  in  all  cases  where  the  claim  is  for 
$100,000  or  less  and  the  entire  amount 
of  merchandise  entered  under  a  TIB  is 
in  default.  Under  the  provisions  of 
§  10.39(0,  a  petition  for  relief  could  be 
reviewed  by  the  district  director  when 
a  partial  default  occurs  and  the  liability 
for  liquidated  damages  on  the  articles  in 
respect  of  which  there  has  been  a 
default  does  not  exceed  $50,000.  Thus, 
jurisdictional  amounts  are  not 
consistent,  and  Headquarters  review 
would  be  required  in  certain  TIB 
liquidated  damages  cases,  depending 
upon  what  percentage  of  articles  are  in 
default.  We  agree  with  the  comment 
and,  therefore,  are  amending  §  10.39(0 
to  be  consistent  with  the  change  to 
§  10.39(e). 

Accordingly,  the  regulations  are 
amended  as  proposed  except  that 
references  to  the  harbor  maintenance  fee 
have  been  removed,  notice  of 
anticipatory'  breach  will  now  be 
required  to  be  afforded  to  sureties  by  the 
breaching  importer,  and  the 
jurisdictional  amount  in  §  10.39(0  is 
amended  to  $100,000  to  bo  consistent 
with  §  10.39(e). 


UMI 


14632         Federal  Register  /  Vol.  60.  No.  53  /  Monday.  March  20.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  53  /  Monday.  March  20.  1995  /  Rules  and  Regulations         14633 


SI« 


Regulatory  Flexibility  Act  and 
Executive  Order  12666 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604.  The  document  does 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in 
Executive  Order  12866. 

List  of  Subjects  in  19  CFR  Part  10 

Articles  conditionally  free,  Customs 
duties  and  inspection.  Exports, 
temporary  importations  under  bond. 

AmendraeDts 

Part  10,  Customs  Regulations  (19  CFR 
part  10),  is  amended  as  set  forth  below. 

PART  lO-AflTICLES  CONOITIONAU.Y 
FREE,  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Awl^Mity:  19  U.S.C  66.  1202  (General 

Note  17.  Harmonized  Tariff  Schedule  of  the 
United  States},  14«1.  14B4.  1498.  1508,  1623. 
1624: 


2.  Section  10.31  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (f)  to  read  as  follows: 

§10.31    Entry;  bond. 

*         •         •         >        • 

(f)  With  the  exceptions  stated  herein, 
a  bond  shall  be  given  on  Customs  Form 
301,  containing  the  bond  conditions  set 
forth  in  §  113.62  of  this  chapter,  in  an 
amount  equal  to  double  the  duties, 
including  fees,  which  it  is  estimated 
would  accrue  (or  such  larger  amount  as 
the  district  director  shall  state  is  writing 
or  by  the  electronic  equivalent  to  the 
entrant  is  necessary  to  protect  the 
revenue)  had  all  the  articles  covered  by 
the  entry  been  entered  under  an 
ordinary  consumption  entry.  In  the  case 
of  samples  solely  for  use  in  taking 
orders  entered  under  subheading 
9813.00.20.  HTSUS,  motion-picture 
advertising  films  entered  under 
subheading  9813.00.25.  HTSUS.  and 
professional  equipment,  tools  of  trade 
and  repair  components  for  such 
equipment  or  tools  entered  under 
subheading  9813.00.50,  HTSUS.  the 
bond  required  to  be  given  shall  be  in  an 
amount  equal  to  1 10  percent  of  the 
estimated  duties,  including  fees, 
determined  at  the  time  of  entr\'.  *  *  * 


3.  Section  10.39(d)(1)  is  amended  by 
removing  tlie  word  "lower"  in  the  first 
sentence  and  by  adding  in  its  place  the 
word  "different",  and  by  adding  a 
sentence  at  tiie  end  of  the  paragraph  to 
read  as  follows: 

§  1 0.39    Cancellation  of  bond  charges. 

***** 

(d)  (1)  •   *  *  For  purposes  of  this 
section,  the  term  estimated  duties  shall 
include  any  merchandise  processing 
fees  applicable  to  such  entry. 

***** 

4.  Section  10.39(e)  is  amended  by 
revising  its  first  sentence  to  read  as 
follows: 

§10.39    Canceflation  of  bond  cttarges. 

***** 

(e)  If  there  has  been  a  default  with 
respect  to  all  the  articles  cox-ered  by  the 
bond  and  a  written  petition  for  relief  has 
been  timely  filed  as  provided  in  part 
172  of  this  chapter,  it  shall  be  reviewed 
by  the  district  director  if  the  full  amount 
of  the  claim  does  not  exceed  $100,000 
and  by  the  Director.  International  Trade 
Compliance  Division,  Office  of 
Regulations  and  Rulings,  Customs 
Headquarters,  if  the  full  amount  of  the 
claim  exceeds  $100,000. 


§10.39    (Amended] 

***** 

5.  Section  10.39(f)  is  amended  by 
removing  the  figure  "550,000"  in  the 
first  sentence  and  by  adding  in  its  place 
the  figure  "SlOO.OOO". 

6.  Section  10.39  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 


§  10.39    Cancellation  of  bond  charges. 

***** 

(g)  Anticipatory  breach.  If  an  Importer 
anticipates  that  the  merchandise  entered 
under  a  Temporary  Importation  Bond 
will  not  be  exported  or  destroyed  in 
accordance  with  the  terms  of  the  bond, 
the  importer  may  indicate  to  Customs  in 
writing  before  the  bond  period  has 
expired  of  the  anticipatory  breach.  At 
the  time  of  written  notification  of  the 
breach,  the  importer  shall  pay  to 
Customs  the  full  amount  of  liquidated 
damages  that  would  be  assessed  at  tlie 
time  of  breach  of  the  bond,  and  the 
entry  will  be  closed.  The  importer  shall 
notify  the  surety  in  wTiting  of  the  breach 
and  payment.  By  this  payment,  the 
importer  waives  his  right  to  receive  a 
notice  of  claim  for  liquidated  damages 
as  required  by  §  172.1(a)  of  this  chapter. 


Approved:  February'  23,  199S. 
Peter ).  Baish. 

Acting  Commissioner  of  Cvstnms. 

Dennis  M.  O'Connell. 

Acting  Dvputy-  Assistant  Secretary  of  the 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200  and  760 

[Docket  No.  R-95-1750;  FR-3468-f-02I 

Vm  2501-AB83 

Participant's  Consent  To  Re4ease  of 
Information 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  amendments  made  to  Section  904  of 
the  Stewart  B.  McKiruiey  Homeless 
Assistance  Amendments  Act  of  1988 
(the  McKinney  Act)  by  Section  903  of 
the  Housing  and  Community 
Development  Act  of  1992,  and  Section 
3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Section  904 
of  the  McKinney  Act  authorizes  HUD  to 
require  apphcants  or  participants  in  any 
HUD  program  involving  review  of  an 
applicant's  or  participant's  income  to 
sign  a  consent  form  authorizing  HUD, 
the  Housing  Agency/Authority,  or  the 
owner  to  verify  income  information  by 
requesting  wage  and  claim  data  from 
employers  and  the  State  agency 
responsible  for  the  administration  of  the 
Slate  unemployment  laws. 

EFFECTIVE  DATE:  April  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Whipple,  Director,  Occupancy 
Division.  Office  of  Assisted  Housing. 
Room  4206.  concerning  occupancy 
matters;  Barbara  D.  Hunter,  Acting 
Division  Director.  Planning  and 
Procedures  Division,  Office  of 
Muhifamily  Housing  Management, 
Room  6180  concerning  housing 
assistance  programs  administered  by 
this  office;  and  David  I..  Decker, 
Director,  Computer  Matching  Activities. 
Room  5156.  concerning  computer 
matching/tenant  income  verification 
matters.  They  may  be  contacted  al  the 
De}iartment  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S.W.. 
Washington.  DC.  20410.  telephone 
(202)  708-0744.  (202)  708-3944  and 
(202)  708-0099.  respectively.  Hearing  ur 
speech-impairetl  individuals  may  call 


HUD's  TDD  number  (202)  708-0850. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  October  12.  1994  Proposed  Rule 

On  October  12,  1994  (59  FR  51510) 
HUD  published  a  rule  which  proposed 
to  implement  the  amendments  made  to 
Section  904  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (42  U.SX:.  3544)  (the  McKinney 
Act)  by  Section  903  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  (the  1992  Act)  and  Section  3003 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66,  approved 
August  10, 1993). 

Section  904  of  the  McKinney  Act 
authorizes  HUD  to  require  applicants 
and  participants  and  adult  members  of 
their  families  in  any  HUD  program 
involving  initial  and  periodic  review  of 
an  applicant's  or  participant's  income  to 
sign  a  consent  form  authorizing:  (1) 
HUD,  the  Housing  Authority/Agency 
(HA),'  or  the  owner  to  verify  employee 
income  information  from  current  or 
previous  employers;  and  (2)  HUD  or  the 
HA  to  request  wage  and  claim 
information  from  the  State  agency 
responsible  for  the  administration  of  the 
State  unemployment  laws.  In 
accordance  with  section  904(b)  of  the 
McKinney  Act,  HUD  regulations  make 
signing  the  consent  form  an  explicit 
condition  of  initial  or  continuing 
eligibility  for  participation  in  the 
covered  programs. 

Among  other  revisions,  the  statutory 
amendments  to  Section  904  limited  the 
scope  of  the  consent  form  by  requiring 
that  it  only  cover  information  relevant 
and  necessary  to  meet  the  requirements 
of  Section  904.  The  amendments  also 
authorized  the  Secretary  of  HUD  to 
request  that  the  Commissioner  of  Social 
vSecurity  and  the  Secretary  of  the 
Treasury  release  information  pursuant 
to  Section  6103  (l)(7)(D)(ix)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  6103). 

The  preamble  to  the  proposed  rule 
listed  the  specific  changes  made  to 
Section  904  of  the  McKinney  Act  by 


'  The  preamble  to  the  October  12.  1994  proposed 
rule  referred  only  to  Public  Housing  Agencies 
(PHAs).  Section  903  of  the  1992  Act  required  that 
HUD  develop  a  new  consent  form.  This  consent 
form,  applicable  to  Indian  Housing  Authorities 
(IHAs)  as  well  as  PHAs.  was  released  on  June  n. 
1994  (HUD  Notice  PIH-94-36  (HA)).  IHAs  were 
[iiade  aware  of  this  new  consent  form  and  have 
utilized  it  since  its  issuance.  Accordingly,  the 
language  in  the  preamble  to  this  final  rule  and  in 
the  rule  includes  PHAs  as  well  as  IHAs  (rollectivrly 
fi'fcrred  lo  as  H.As). 


section  903  of  the  1992  Act,  section 
3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  and  the 
regulatory  amendments  proposed  to  be 
made  as  a  result  of  the  statutory  changes 
(.see  59  FR  51519-51521).  HUD  solicited 
public  comments  on  the  proposed 
amendments  to  parts  200  and  760.  By 
the  expiration  of  the  public  comment 
period  on  December  12,  1994.  four 
comments  had  been  received. 

The  following  section  of  the  preamble 
presents  a  summary  of  the  comments 
raised  by  the  commenters.  and  HUD's 
responses  to  these  comments. 

B.  Comments  on  the  October  12.  1994 
Proposed  Rule 

Comment.  One  of  the  commenters 
expressed  concern  over  proposed 
§§  200.1203  and  200.1205,  which  permit 
HUD  to  require  consent  to  the  release  of 
"other  information  as  provided  in  24 
CFR  813.109  and  24  CFR  913.109."  The 
commenter  interpreted  the  McKinney 
Act  as  limiting  the  consent  form  to  the 
three  categories  of  information  listed  in 
Section  904:  (1)  Salary  and  wage 
information  from  employers;  (2)  wage 
and  benefit  information  from  State 
unemployment  insurance  agencies;  and 
(3)  income  information  from  the  Social 
Security  Administration  and  the 
Department  of  the  Treasury.  The 
commenter  contended  that  Section 
904 's  requirement  that  HUD 
independently  verify  information 
provided  by  applicants  and  participants 
is  an  insufficient  basis  for  requiring 
consent  to  release  "other  information." 
Furthermore,  the  commenter  stated  that 
it  is  indefensible  for  HUD  to  require 
consent  to  release  "other  information" 
before  there  is  any  adverse  information 
to  verify.  Finally,  the  commenter 
believed  that  24  CFR  813.109  and  24 
CFR  913.109  conflict  with  42  U.S.C 
3544(b)  and  should  be  "amended  or 
repealed  accordingly." 

HUD  Response.  HUD  believes 
proposed  §§200.1203  and  200.1205  are 
necessary  to  its  compliance  with 
statutory  mandates.  The  Omnibus 
Budget  Reconciliation  Act  of  1993  and 
the  McKinney  Act  require  that  HUD 
verify  information  affecting  eligibility 
for,  and  the  level  of.  assisted  housing 
benefits.  Furthermore,  the  Privacy  Act, 
as  amended  by  Public  Law  100-503.  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988.  requires  that 
agencies  may  not  suspend,  terminate, 
reduce  or  make  a  final  denial  of 
assistance  or  payment  under  a  Federal 
benefit  program  until  information  is 
verified. 

HUD  notes  that  the  language  in 
proposed  §§200.1203  and  200.1205 
only  permits  consent  to  the  release  of 


"other  information"  necessary  to 
determine  eligibility  or  level  of  benefits. 
HUD  believes  that  the  consent  form  it 
has  implemented,  permitting  HAs  to 
obtain  "financial  information",  is 
consistent  with  the  "other  information" 
language,  since  the  information  needed 
to  determine  eligibility  or  the  level  of 
benefits  frequently  is  financial  in 
nature. 

Congress  intended  that  the  computer 
matching  permitted  by  the  consent  form 
result  in  savings.  If  an  HA  or  owner 
were  prevented  from  obtaining  an 
applicant's  or  participants  consent  until 
after  acquiring  adverse  information 
through  computer  matching,  its  ability 
to  recoup  funds  or  take  other 
administrative  or  legal  action  would  be 
seriously  impaired.  Many  participants 
who  receive  excessive  housing 
assistance  will  not  sign  the  consent  form 
after  the  HA  or  owner  has  obtained 
adverse  information.  By  preventing  the 
verification  of  the  adverse  information, 
these  participants  hinder  the  HA  or 
owner  from  taking  action  against  the 
participants  and  realizing  program 
savings. 

Finally,  HUD  disagrees  with  the 
commenter 's  statement  that  24  CFR 
813.109  and  24  CFR  913.109  need  to  be 
amended  or  repealed.  Many  recent  and 
past  laws  require  verification  of 
information  concerning  applicants'  and 
participants'  eligibility  for,  and  levels 
of.  benefits. 

Comment.  One  commenter  questioned 
the  basis  for  the  proposed  rule's 
placement  of  a  15-month  limit  on  the 
effectiveness  of  the  participant's  consent 
for  release  of  information.  The 
commenter  felt  that  the  time  Umit 
would  prove  burdensome  to  local  HAs. 
which  would  be  required  to  have  the 
consent  form  signed  at  each  annual  re- 
examination. The  commenter  suggested 
that  HUD  issue  a  blanket  authorization 
which  would  permit  the  HA  to  verify 
information  for  the  duration  of  the 
resident's  tenancy. 

HUD  Response.  HUD  agrees  that 
making  the  consent  form  effective  for 
only  15  months  increases  the  paperwork 
burden  on  HAs.  However.  Section 
903(a)  of  the  1992  Act  requires  that  the 
consent  to  release  of  information  be 
limited  with  respect  to  time,  and  only 
cover  information  relevant  and 
necessary  to  meet  the  requirements  of 
Section  904  of  the  McKinney  Act. 

Given  tenant  concerns  that  the 
consent  form  might  be  used  improperly 
to  obtain  private  information.  Congress 
required  that  HUD  place  a  time  limit  on 
the  consent  form's  effectiveness.  A 
blanket  authorization  that  would  be 
valid  for  the  duration  of  the  resident's 
tenancy,  like  the  one  suggested  by  the 
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commenter,  would  be  inconsistent  with 
the  explicit  instructions  given  by 
Congress. 

Congress  suggested  that  the  consent 
for  release  of  information  be  effective  for 
12  months,  the  normal  period  for  tenant 
re-certification  for  continued 
occupancy.  However,  the  law  allows 
HUD  discretion  in  choosing  the  effective 
period  for  the  consent  form.  In  order  to 
provide  leeway  for  unexpected  delays  in 
re-certification,  HUD  has  chosen  to 
make  the  consent  form  effective  for  1 5 
months  from  the  date  of  execution. 

Comment.  Two  commenters 
recommended  that  HUD  develop  a  new 
regulation  to  accompany  the  issuance  of 
this  final  rule.  Specifically,  the 
commenters  urged  the  issuance  of  a 
regulation  that  would  "clearly  and 
unambiguously  prohibit  the  release  of 
[Housing  Assistance  Program]  contracts 
or  any  other  information  which  might 
lead  to  the  identity  of  a  recipient  of 
Section  8  subsidy  assistance,  including 
the  addresses  of  properties  in  which 
such  recipients  reside  or  the  names  of 
their  landlords."  Neither  of  the 
commenters  expressed  any  objection  to 
the  proposed  rule. 

HUD  Response.  Although  the  rule 
recommended  by  the  commenters  and 
the  proposed  rule  both  have  privacy 
implications,  a  clear  nexus  does  not 
exist  between  them.  Accordingly.  HUD 
views  the  issuance  of  this  final  rule  and 
the  commenters'  recommendation  as 
independent  issues. 

C.  Adoption  of  Proposed  Rule 

HUD  adopts  as  its  final  rule  the 
proposed  rule  published  on  October  12, 
1994,  without  change. 

II.  Other  Matters 

A.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Office  of  the 
Department's  Rules  Docket  Clerk.  Room 
10276,  451  Seventh  St.,  S\V., 
Washington,  DC  20410. 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  final  rule  relate  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affect  the 


physical  condition  of  project  areas  or 
building  sites  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  final  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  final  rule  are 
directed  toward  applicants  and 
participants  in  federally  assisted 
housing  programs.  It  effects  no 
significant  changes  in  the  current 
relationships  between  the  Federal 
government,  the  States  and  their 
political  subdivisions  in  connection 
with  these  programs. 

D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 
Under  this  final  rule,  applicants  and 
participants,  and  adult  members  of  their 
families,  are  required  to  sign  and  submit 
consent  forms  authorizing  the 
verification  or  collection  of  certain 
information  necessary  for  determining 
eligibility  for  or  level  of  assistance 
under  the  covered  programs.  Consent 
forms  to  permit  verification  of 
information  provided  by  the  family  are 
already  required.  This  rule  change 
prohibits  the  collection  of  information 
which  is  not  necessary  to  verify  the 
income  of  an  applicant  or  participant, 
and  makes  the  consent  form  valid  for  15 
months.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  final 
rule,  as  those  policies  and  programs 
relate  to  family  concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
relates  to  applicants  and  participants  in 
federally  assisted  housing  projects  but 


should  not  have  a  meaningful  economic 
impact  on  these  entities. 

F.  Regulatory  Agenda 

This  final  rule  was  not  listed  in 
HUD's  Semiannual  Agenda  of 
Regulations  published  on  Novemln'r  14. 
1994  (59  FR  57632)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employnnMit 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation,  Wagi-s. 

24  CFR  Part  760 

Grant  programs — housing  and 
community  development.  Income 
verification  procedures,  Indians, 
Intergovernmental  relations.  Loan 
programs — housing  and  community 
development.  Penalties,  Public  housing 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  24  CFR  parts  200  and 
760  are  amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  (>FR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-17157.-18. 
1701s,  and  1715z-ll;  42  U.S.C.  .35,1.5(d), 
3543,  and  3544. 

2.  Section  200.1203  is  amended  b> 
revising  paragraph  (a),  to  read  as 
follows: 

§200.1203    Applicability. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covcn-d 
by  consent  forms  described  in  this  part 
involves:  wage  and  claim  information 
from  SWICAs;  and  wages,  net  earnings 
from  self-employment,  payments  of 
retirement  income  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C.  61  Oil) 
In  addition,  the  consent  forms  mdv 
authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  C.VK 
813.109  and  24  CFR  913.109. 
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3.  Section  200.1205  is  amended  by 
revising  the  definition  for  "Consent 
form",  to  read  as  follows: 

§200.1205    Definitions. 

ft         •         *         *         tk 

Consent  form  means  a  consent  form  or 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  from  the  Social  Security 
Administration  (including  wages,  net 
earnings  from  self-employmenf. 
payments  of  retirement  income  as 
referenced  at  section  6103(I)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  unearned 
income  (i.e.,  interest  and  dividends) 
from  the  Internal  Revenue  Service  as 
referenced  at  section  6103(1)(7)(B)  (26 
U.S.C.  6103).  Also,  the  consent  forms 
may  authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109.  The 
consent  form  expires  after  a  limited 
amount  of  time. 
ft        •        •        •        • 

4.  Section  200.1210  is  amended  by 
revising  paragraph  (c).  to  read  as 
follows: 

§200.1210    Consent  by  applicants  and 
participants. 

*         ft         *         «         ft 

(c)  Consent  form  requirements.  The 
consent  form  required  by  this  subpart  V 
shall  contain,  at  a  minimum,  the 
following: 

(1)  A  provision  authorizing  HUD  to 
obtain  from  SWICAs  any  Information  or 
materials  necessary  to  complete  or 
verifj'  the  application  for  participation 
and/or  to  maintain  continued  assistance 
under  a  program  referred  to  in 

S  200.1203; 

(2)  A  provision  authorizing  HUD  or 
the  owner  (or  mortgagee  as  applicable) 
responsible  for  determining  eligibility 
for  or  level  of  assistance,  to  verify  with 
previous  or  current  employers  employee 
income  information  pertinent  to  the 
applicant's  or  participant's  eligibility  for 
or  level  of  assistance  under  a  program 
referred  to  in  §  200.1203; 

(3)  A  provision  authorizing  HUD  to 
request  tax  return  information  from  the 
Internal  Revenue  Service  and  the  Social 
Security  Administration  for  the  sole 
purpose  of  verifying  income  information 
pertinent  to  the  applicant's  or 
participant's  eligibility  or  level  of 
l)enefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  information  requested  by 


the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 
(5)  These  requirements  may  be 
contained  in  more  than  one  consent 
form. 

PART  760— PROCEDURES  FOR 
OBTAINING  WAGE  AND  CLAIM 
INFORMATION  ABOUT  APPLICANTS 
AND  PARTICIPANTS  IN  HUD'S 
SECTION  8  AND  PUBLIC  HOUSING 
PROGRAMS  FROM  STATE  WAGE 
INFORMATION  COLLECTION 
AGENCIES  (SWICAs) 

5.  The  authority  citation  for  part  760 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437a.  1437d.  1437ee,  1437f.  3535(d).  and 
3544. 

6.  Section  760.3  is  amended  by 
revising  paragraph  (a),  to  read  as 
follows: 

§760.3    Applicability. 

(a)  information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves  wage  and  claim  information 
from  SWICAs;  and  wages,  net  earnings 
firtm  self-employment,  payments  of 
retirement  income,  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103). 
In  addition,  consent  forms  may 
authorize  the  collection  of  other 
information  as  identified  in  24  CFR 
813.109(b)  and  24  CFR  913.109(b)  for 
current  verification  procedures, 
including  requirements  regarding 
signing  and  submitting  consent  forms, 
for  the  covered  programs. 
ft        ft        *        ft        ft 

7.  Section  760.5  is  amended  by 
revising  the  definition  for  "Consent 
form",  to  read  as  follows: 

§760.5    Definitions. 

ft        ft        *        ft        ft 

Consent  form  means  a  consent  form  nr 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  frtjm  the  Social  Security 
Administration  (including  wages,  net 
earnings  from  self-employment, 
payments  of  retirement  income  as 
referenced  at  section  6103(1)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  unearned 
income  (i.e..  interest  and  dividends) 
from  the  Internal  Revenue  Senice  as 
referenced  at  section  6103(1)(7)(B)  (26 
U.S.C.  6103).  Also,  the  consent  forms 
may  authorize  the  collection  of  other 
information  from  applicants  or 


participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109.  The 
consent  form  expires  after  a  limited 
amount  of  time. 
ft        ft        ft        •        ft 

8.  Section  760.10  is  amended  by 
revising  paragraph  (c).  to  read  as 
follows: 

§  760. 1 0    Consent  by  applicants  and 
participants. 

ft         ft         ft         ft         ft 

(c)  Consent  form  requirements.  The. 
consent  form  required  by  this  subpart  B 
shall,  at  a  minimum,  contain  the 
following: 

(1)  A  provision  authorizing  HUD  and 
HAs  to  obtain  from  SWICAs  any 
information  or  materials  necessary  to 
complete  or  verify  the  application  for 
participation  or  to  maintain  continued 
assistance  under  a  program  referred  to 
in  §760.3; 

(2)  A  provision  authorizing  HUD, 
HAs,  or  the  owner  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  to  verify  with  previous  or 
current  employers  income  information 
pertinent  to  the  applicant's  or 
participant's  eligibility  for  or  level  of 
assistance  under  a  program  referred  to 
in  §§  200.1203,  813.109  and  913.109  of 
this  title: 

(3)  A  provision  authorizing  HUD  to 
request  income  return  information  from 
the  Internal  Revenue  Service  and  the 
Social  Security  Administration  for  the 
sole  purpose  of  verifying  income 
information  pertinent  to  the  applicant's 
or  participant's  eligibility  or  level  of 
benefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  information  requested  by 
the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 

Dated:  .March  3. 1995 
Henry  G.  Cisneros, 
Secretary. 

|FR  Doc.  95-6715  Filed  3-17-95:  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Real  Estate  Settlement 
Procedures  Act,  Section  6  Transfer  of 
Servicing  of  Mortgage  Loans 
(Regulation  X):  Corrections 

agency:  Office  of  the  Assistant 
Secretary  for  Housing- Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 
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SUMMARY:  The  final  rule  published  on 
December  19.  1994,  is  being  further 
amended  to  correct  technical  errors  and 
to  conform  the  rule  text  and  an 
Appendix.  Previously,  on  January  10. 
1995,  the  Department  published  a 
substitute  page  correcting  Appendix 
MS-1  to  Part  3500  and  correcting  a 
cross-reference.  The  corrections 
published  today  are  necessary  to  clarify 
certain  other  provisions. 
EFFECTIVE  DATE:  June  19.  1995.  This  is 
the  same  effective  date  as  applies  to  the 
final  rule  and  earlier  corrections. 
However,  the  Department  continues  to 
encourage  persons  covered  by  the  new 
rule  to  implement  all  of  its  provision 
earlier  than  the  rule's  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson.  Director.  RESPA 
Enforcement.  Room  5239.  Department  of 
Housing  and  Urban  Development.  451 
7th  Street.  S.VV..  Washington.  D.C. 
20410.  telephone  (202)  708-4560.  The 
TDD  number  for  hearing-impaired 
persons  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 
SUPPt-EMENTARY  INFORMATION:  Under  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2601  et  seq.)  (RESPA). 
the  Secretary  is  to  pubhsh  regulations 
implementing  the  requirements  in 
Section  6  (12  U.S.C.  2605)  concerning 
the  servicing  of  mortgage  loans.  On 
December  19. 1994  (59  FR  65442).  the 
Department  published  a  final  rule 
implementing  Section  6  of  RESPA.  On 
January  10,  1995  (60  FR  2642),  the 
Department  published  a  substitute  page 
correcting  Appendix  MS-1  to  Part  3500. 
the  Servicing  Disclosure  Statement,  to 
include  the  Acknowledgment  of 
Mortgage  Loan  Applicant  that  was 
referenced  in  the  rule  text.  In  addition, 
the  January  10.  1995,  publication 
corrected  a  cross-reference  in 
§3500.21(e)oftherule. 
Additional  corrections  are  necessary: 

(a)  To  clarify  terminology  relating  to 
the  period  of  time  applicable  to  certain 
calculations; 

(b)  To  clarify  how  long  signed 
acknowledgements  must  be  retained; 

(c)  To  clarify  the  contents  of  the 
Notices  of  Transfer,  including  removing 
one  unnecessary  requirement  and 
ensuring  that  borrowers  are  advised  of 
their  rights  in  connection  with 
complaint  resolution;  and 

(d)  To  clarify  the  protections 
applicable  to  borrowers  during  a 
transfer  of  loan  servicing  and  to  conform 
the  text  of  the  rule  with  Appendix  MS- 
2.  Notice  of  Assignment.  Sale,  or 
Transfer  of  Ser\'icing  Rights. 

In  addition,  the  Department  is 
correcting  a  cross-reference  in  one  of  the 
definitions  applicable  to  part  3500. 


Accordingly,  24  CFR  3500.2  is 
amended  and  FR  Doc.  94-30413.  the 
final  rule  on  Real  Estate  Settlement 
Procedures  Act.  Section  6  Transfer  of 
Servicing  of  Mortgage  Loans  (Regulation 
X);  and  Real  Estate  Settlement 
Procedures  Act  (Regulation  X);  Escrow 
Accounting  Procedures:  Technical 
Correction,  published  December  19, 
1994  (59  FR  65442),  is  corrected,  as 
follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  24  CFR 
part  3500  continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  et  seq. 

2.  In  §  3500.2,  the  definition  of 
"Lender"  is  amended  by  revising  the 
fourth  sentence  to  read  as  follows: 

§3500.2    Definitions. 

***** 

Lender*   *   *  See  also  § 3500.5(b)(7). 
secondary  market  transactions. 


§3500.21     [Corrected] 

3.  In  the  Federal  Register  of  December 
19.  1994.  on  page  65449.  the  second 
sentence  in  §  3500.21  (b)(3)(iii)  is 
amended  at  the  first  and  fourth  line  of 
the  third  column  by  substituting  the 
phrase  "12-month  period"  for  the 
phrase  "calendar  year"  in  the  two 
places  where  it  appears. 

4.  On  page  65450.  in  the  first  column, 
in  §  3500.21,  a  new  paragraph  (c)(3)  is 
added,  to  read  as  follows: 

§  3500.21    Mortgage  servicing  transfers. 

***** 

(c)  *  *   * 

(3)  The  signed  Applicant 
Acknowledgment(s)  shall  be  retained  for 
a  period  of  5  years  after  the  date  of 
settlement  as  part  of  the  loan  file  for 
every  settled  loan.  There  is  no 
requirement  for  retention  of  Applicant 
Acknowledgment(s)  if  the  loan  is  not 
settled. 
***** 

5.  On  page  65450,  beginning  in  the 
second  column,  in  §  3500.21: 

a.  Paragraphs  (d)(3)  (ii)  and  (iii)  are 
revised; 

b.  The  word  "and"  is  removed 
following  the  semicolon  at  the  end  of 
paragraph  (d)(3)(v)  in  the  third  column; 

c.  The  period  at  the  end  of  paragraph 
(d)(3)(vi)  in  the  third  column  is  replaced 
with  the  word  ";  and"; 

d.  A  new  paragraph  (d)(3)(vii)  is 
added;  and 

e.  Paragraph  (d)(5)  is  revised,  to  read 
as  follows: 


(d)  *   •   • 

(3)*   *   • 

(ii)  The  name,  consumer  inquiry 
addresses  (including,  at  the  option  of 
the  servicer,  a  separate  address  where 
qualified  written  requests  must  be  sent), 
and  a  toll-free  or  collect -call  telephone 
number  for  an  employee  or  department 
of  the  transferee  servicer; 

(iii)  A  toll-free  or  collect-call 
telephone  number  for  an  employee  or 
department  of  the  transferor  ser\'icer 
that  can  be  contacted  by  the  borrower 
for  answers  to  servicing  transfer 
inquiries; 
***** 

(vii)  A  statement  of  the  borrower's 
rights  in  connection  with  complaint 
resolution,  including  the  information  set 
forth  in  paragraph  (e)  of  this  section. 
Appendix  MS-2  of  this  part  illustrates 
a  statement  satisfactory  to  the  Secretarv". 
***** 

(5)  Consumer  protection  during 
transfer  of  servicing.  During  the  60-day 
period  beginning  on  the  effective  date  of 
transfer  of  the  servicing  of  any  mortgage 
ser\'icing  loan,  if  the  transferor  servicer 
(rather  than  the  transferee  servicer  that 
should  properly  receive  payment  on  the 
loan)  receives  payment  on  or  before  the 
applicable  due  date  (including  any  grace 
period  allowed  under  the  loan 
documents),  a  late  fee  may  not  be 
imposed  on  the  borrower  with  respect  to 
that  payment  and  the  payment  may  not 
be  treated  as  late  for  any  other  purposes. 
***** 

Dated;  March  14. 1995. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  95-6794  Filed  3-17-95:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8590] 

RIN  1545-AR10 

Dividends  Received  Deduction  Holding 
Period  Reduced  for  Periods  Where 
Risk  of  Loss  Diminished 

AGENCY:  Internal  Revenue  Ser\  ice  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  reduction  in 
the  holding  period  of  stock  where  a 
taxpayer  has  diminished  its  risk  of  loss 
by  holding  one  or  more  other  positions 
with  respect  to  substantially  similar  or 


related  property.  In  addition,  this 
document  contains  final  regulations 
relating  to  tax  straddles  involving  stock 
and  substantially  similar  or  related 
property.  The  regulations,  in  response  to 
specific  congressional  direction,  provide 
guidance  to  taxpayers  with  respect  to 
the  availability  of  the  dividends 
received  deduction  and  the  application 
of  the  rules  relating  to  tax  straddles. 
DATES:  These  regulations  are  effective 
March  20. 1995. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.246-5(e)  and 
§1.1092(d)-2(b). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  G.  Bogos  or  Thomas  M. 
Preston  of  the  Office  of  the  Assistant 
Chief  Counsel.  Financial  Institutions 
and  Products,  (202)  622-3920  or  622- 
3940.  respectively  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  27. 1993.  proposed 
regulations  §  1.246-5  and  §  1.1092(d)-2 
under  sections  246(c)(4)(C)  and 
1092(d)(3)(B)  respectively  were 
published  in  the  Federal  Register  (58 
FR  45080).  A  public  hearing  was  held 
on  September  28, 1993.  After  IRS  and 
Treasury  consideration  of  the  public 
comments  on  the  proposed  regulations, 
the  regulations  are  adopted  as  revised 
by  this  Treasury  decision. 

Explanation  of  Provisions 

The  final  regulations  retain,  with  only 
minor  modifications,  the  definitions  of 
substantially  similar  or  related  property 
and  diminished  risk  of  loss  that  are 
contained  in  the  proposed  regulations. 
Property  is  substantially  similar  or 
related  to  stock  if  the  property  and  the 
stock  primarily  reflect  the  performance 
of  a  single  firm  or  enterprise,  the  same 
industry  or  industries,  or  the  same 
economic  factor  or  factors  (such  as 
interest  rates,  commodity  prices,  or 
foreign -currency  exchange  rates),  and 
changes  in  the  fair  market  value  of  the 
stock  are  reasonably  expected  to 
approximate,  directly  or  inversely, 
changes  in  the  fair  market  value  of  the 
property.  A  taxpayer  has  diminished  its 
risk  of  loss  if  changes  in  the  fair  market 
values  of  the  stock  and  a  position  with 
respect  to  substantially  similar  or 
related  property  are  reasonably  expected 
to  vary  inversely. 

Several  commentators  argued  that  the 
definition  of  substantially  similar  or 
related  property  improperly  focuses  on 
the  economic  relationship  between  the 
stock  and  the  other  property  held  by  the 
taxpayer.  They  argued  that  this 
approach  fails  to  give  independent 
sub.stance  to  the  two  parts  of  the 


statutor>'  test,  namely,  (a)  risk  reduction, 
and  (b)  holding  positions  in 
substantially  similar  or  related  property. 

The  IRS  and  Treasury  believe  that  the 
rule,  as  finalized,  gives  appropriate 
weight  both  to  risk  reduction  and  to 
whether  the  taxpayer  holds  a  position  in 
substantially  similar  or  related  property. 
The  only  way  to  determine  when 
properties  are  substantially  similar  or 
related  for  purposes  of  section 
246(c)(4)(C)  is  by  taking  into  account  the 
economic  characteristics  of  the 
properties.  A  definition  that  did  not 
look  to  the  economic  relationships  of 
properties  would  give  undue  deference 
to  labels  and  would  not  serve  the 
purposes  of  section  246(c)(4)(C). 

Several  commentators  suggested  that 
the  regulations  should  provide  a  safe 
harbor  under  which  taxpayers  could 
establish  that  properties  are  not 
substantially  similar  or  related  by 
demonstrating  a  sufficiently  low 
mathematical  correlation  between  the 
changes  in  the  price  of  stock  and 
changes  in  the  price  of  the  other 
property.  The  final  regulations  do  not 
include  the  suggested  safe  harbor 
because  the  IRS  and  Treasury  have  not 
identified  a  simple,  workable  safe 
harbor  that  would  be  appropriate  in  all 
cases  and  that  the  IRS  could  effectively 
administer.  The  IRS  and  Treasury 
continue  to  welcome  suggestions  for  a 
safe  harbor. 

Although  the  final  regulations  retain 
the  definition  of  substantially  similar  or 
related  property.  Example  6  of  the 
proposed  regulations  has  been 
eliminated.  This  example,  which  was 
widely  criticized  by  commentators, 
concludes  that  a  nonparticipating,  fixed- 
term,  preferred  stock  is  substantially 
similar  to  Treasury  securities  because 
both  types  of  property  primarily  reflect 
the  performance  of  the  same  economic 
factor — interest  rates — and  changes  in 
the  value  of  the  stock  will  approximate 
changes  in  the  value  of  the  'Treasun*' 
securities.  The  commentators  argued 
that,  although  hedging  preferred  stock 
with  Treasury  securities  may  provide 
protection  against  the  impact  of 
substantial  movements  in  overall 
interest  rates,  the  value  of  preferred 
stock  can  also  be  significantly  affected 
by  other  economic  factors,  such  as  the 
issuer's  credit  risk.  Thus,  they  argued, 
the  stock  and  the  Treasury  securities  do 
not  primarily  reflect  the  performance  of 
the  same  economic  factor,  and  changes 
in  their  fair  market  values  are  not 
reasonably  expected  to  approximate* 
each  other. 

Whether  offsetting  positions 
constitute  substantially  similar  or 
related  property  is  determined  based  on 
the  facts  and  circum.stances  of  each 


case.  Commentators  demonstrated  that, 
in  many  cases,  changes  in  the  price  of 
Treasury  securities  would  not 
approximate  c:hanges  in  the  price  of  a 
preferred  stock.  Therefore.  Example  6  of 
the  proposed  regulations  has  been 
eliminated.  Whether  Treasury  securiti«!s 
or  other  interest-sensitive  property  is 
substantially  similar  or  related  to  a 
particular  preferred  stock  must  be 
decided  on  a  case-by-case  basis.  The 
elimination  of  £\«nip/e  6  does  not 
preclude  a  finding  that  such  property  or 
securities  are  substantially  similar  or 
related  to  preferred  stock  in  appropriate 
cases. 

Examples  3  and  B  of  the  proposed 
regulations  wore  eliminated  because, 
after  further  consideration,  the  IRS  and 
Treasur)'  decided  the  regulations  were 
sufficiently  clear  without  the  examples. 

The  proposed  regulations  state  that, 
notwithstanding  the  general  rule,  two 
portfolios  of  stocks  are  substantially 
similar  or  related  if  changes  in  their  fair 
market  values  arc  reasonal)ly  expected 
to  approximate  each  other. 
Commentators  suggested  that  this  rule 
did  not  give  effect  to  the  statement  in 
the  legislative  histor>'  that  the 
substantially  similar  or  related  standard 
is  not  satisfied  merely  because  the 
taxpayer  is  an  investor  with  diversified 
holdings  and  acquires  a  regulated 
futures  contract  or  an  option  on  a  stock 
index  to  hedge  general  market  risks. 
Commentators  suggested  that,  even  if 
changes  in  the  values  of  two  portfolios 
approximate  each  other,  the 
substantially  similar  or  related  standard 
should  he  met  only  if  the  portfolios 
substantially  overlap. 

The  final  regulations  adopt  this 
suggestion  subject  to  an  anti-abuse  rule, 
l.'nder  the  final  regulations,  a  position 
that  reflects  the  value  of  a  portfolio  is 
not  treated  as  substantially  similar  or 
related  to  the  taxpayer's  stock  holdings 
unless  the  stock  holdings  and  the 
portfolio  substantially  overlap.  For  this 
purpose,  a  taxpayer's  stock  holdings 
substantially  overlap  with  a  portfolio  if 
the  taxpayer  holds  70  percenl.  by  \alue, 
of  the  stocks  in  the  portfolio  (that  is.  the 
taxpayer  holds  70  percent  of  the 
capitalization  of  the  portfolio).  A 
mechanical  rule  is  provided  for 
determining  substantial  overlap.  The 
final  regulations  also  define  a  portfolio 
as  20  or  more  stocks  and  provide  that 
positions  that  reflect  the  value  of  more 
than  one  stock  but  less  than  20  are 
treated  as  positions  in  each  of  the 
underlying  stocks. 

If  the  anti-abuse  rule  applies,  a 
position  that  reflects  the  value  of  two  or 
more  stocks  (including  a  portfolio)  is 
treated  as  substantially  similar  or 
related  property  even  if  those  stcH;ks  and 
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the  taxpayer's  stock  holdings  do  not 
substantially  overlap.  The  anti-abuse 
rule  applies  when  the  following  two 
conditions  are  met.  First,  changes  in  the 
value  of  the  position  or  the  stocks 
reflected  in  a  position  are  reasonably 
expected  to  virtually  track  (directly  or 
inversely)  changes  in  the  value  of  the 
taxpayer's  stock  holdings  or  any  portion 
of  the  taxpayer's  stock  holdings  and 
other  positions  of  the  taxpayer;  and. 
second,  the  position  is  acquired  or  held 
as  part  of  a  plan  a  principal  purpose  of 
which  is  to  obtain  tax  savings  (including 
by  deferring  tax]  that  are  signiHcantly  in 
excess  of  the  expected  pre-tax  economic 
profits  from  the  plan.  Of  course, 
common  law  doctrines  and  statutory 
authorities,  such  as  substance  over  form, 
the  sham  transaction  doctrine,  and  the 
clear  reflection  of  income  requirement, 
continue  to  apply  notwithstanding  any 
provision  of  these  regulations.  See,  e.g., 
Sheldon  v.  Commissioner,  94  T.C  738 
(1990). 

The  final  regulations  generally  retain 
the  other  provisions  of  the  proposed 
regulations  with  the  following 
modifications.  The  final  regulations 
define  a  position,  for  purposes  of 
section  246(c)(4)(C),  as  an  interest 
(including  a  futures  or  forward  contract 
or  an  option)  in  property  or  any 
contractual  right  to  a  payment,  whether 
or  not  severable  from  stock  or  other 
property.  Thus,  for  purposes  of  section 
246(c)(4)(C).  stock  coupled  with  an 
option  to  sell  the  stock  will  not  be 
treated  as  a  single  instrument 
(regardless  of  whether  the  option  trades 
separately  from  the  stock).  A  position 
does  not,  however,  include  traditional 
equity  rights  to  demand  payment  from 
the  issuer,  such  as  rights  traditionally 
provided  by  mandatorily  redeemable 
preferred  stock.  The  definitifBi  of 
position  does  not  apply  for  purposes  of 
section  1092.  which  includes  its  own 
definition  of  position  in  section 
1092(d)(2). 

The  final  regulations  make  clear  that 
certain  convertible  instruments  are 
substantially  similar  or  related  property. 
Thus,  the  holding  period  of  stock  may 
be  tolled  if  the  taxpayer  holds  an 
instrument  that  is  convertible  into 
property  that  is  substantially  similar  or 
related  to  the  taxpayer's  stock.  The 
situations  identified  in  the  firtal 
regulations  are  taken  directly  from  the 
legislative  history  underlying  the 
statutory  provision.  See  H.R.  Conf.  Rep. 
No.  861,  98th  Cong.,  2d  Sess.  818 
(1984). 

For  hedges  of  positions  other  than 
stock,  the  final  regulations  retain  the 
rule  in  the  proposed  regulations  that 
hedges  of  one  position  are  not  treated  as 
hedges  of  another  position  (including 


stock).  The  final  regulations  clarify  that 
relationships  established  in  the 
taxpayer's  books  and  records  at  the  time 
the  positions  are  entered  into  are  given 
substantial  deference.  In  addition,  the 
final  regulations  provide  that  a  taxpayer 
that  diminishes  its  risk  of  loss  in  stock 
by  holding  a  position  in  substantially 
similar  or  related  property  is  treated  as 
diminishing  the  risk  of  loss  on  the 
shares  with  the  shortest  holding  period. 

The  final  regulations  retain  the  rule  in 
the  proposed  regulations  that  a 
guarantee,  svirety  agreement,  or  similar 
arrangement  is  treated  as  substantially 
similar  ot  related  property  if  it 
substantially  offsets  decreases  in  the  fair 
market  value  of  the  stock.  The  IRS  and 
Treasury  caution  that  these 
arrangements  or  similar  rights  (even  if 
they  do  not  substantially  offset 
decreases  in  the  fair  market  value  of  the 
stock)  may  also  be  treated  as  options 
(whether  settled  in  cash  or  property)  to 
sell  the  stock  for  purposes  of  section 
246(c)(4)(A).  For  example,  if  an 
instrument  is  debt  for  state  law 
purposes  but  stock  for  federal  income 
tax  purposes,  creditor's  rights  on  the 
instrument  are  treated  as  options  to  sell. 
See  Rev.  Rul.  94-28. 1994-1  CB.  86. 

The  final  regulations  clarify  the 
treatment  of  notional  principal  contracts 
as  substantially  similar  or  related 
property.  Under  the  final  regulations,  an 
analysis  of  whether  a  notional  principal 
contract  is  a  position  in  substantially 
similar  or  related  property  that 
diminishes  risk  must  take  into  account 
the  gross  payments  due  under  the 
contract  even  if  payments  under  the 
contract  are  netted  for  other  purposes. 
Thus,  a  taxpayer  cannot  look  solely  to 
the  net  piayments  that  it  expects  to 
receive  and  argue  that,  because 
fluctuations  in  the  value  of  the  swap 
may  not  approximate  changes  in  the 
value  of  the  stock,  the  swap  is  not 
substantially  similar  or  related  to  the 
stock,  and  does  not  diminish  the 
taxpayer's  risk  of  loss. 

The  final  regulations  defining 
substantially  similar  or  related  property 
under  section  1092  of  the  Code  are 
found  in  new  §  1.1092(d)-2.  The 
regulations  provide  that  the  definition 
of  the  term  substantially  similar  or 
related  property  in  §  1.246-5  is 
generally  applicable  for  purposes  of 
section  1092(d)(3)(B). 

Effective  Dates 

The  regulations  contained  in  this 
Treasury  decision  generally  are  effective 
with  respect  to  dividends  received,  and 
to  positions  established,  on  or  after 
March  17. 1995  with  respect  to  stock 
acquired  after  July  18,  1984.  However, 
the  regulations  apply  to  dividends 


received  by  a  taxpayer  on  stock  acquired 
after  July  18,  1984,  and  to  positions 
established  after  March  1, 1984.  with 
respect  to  certain  specific  transactions 
listed  in  the  legislative  history. 

Special  Analysis 

It  has  been  determined  that  tnis 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibihty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Nicholas  G.  Bogos  and 
Thomas  M.  Preston,  both  of  the  Office 
of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  to  read  as  follows: 

PART  t— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows; 

Authority:  26  U.S.C.  7805  *  *  *. 

Section  1.246-5  also  issued  under  26 
U.S.C.  246(c)  and  7701(f).  *   *   * 

Section  1.1092(d)-2  also  is.sued  under  26 
U.S.C.  1092(d)(3)(B).  *   *   * 

Par.  2.  Section  1.246-5  is  added  to 
read  as  follows; 

§  1.246-6    Reduction  of  holding  periods  in 
certain  situations. 

(a)  In  general.  Under  section 
246(c)(4)(C),  the  holding  period  of  stock 
for  purposes  of  the  dividends  received 
deduction  is  appropriately  reduced  for 
any  period  in  which  a  taxpayer  has 
diminished  its  risk  of  loss  by  holding 
one  or  more  other  positions  with  respect 
to  substantially  similar  or  related 
property.  Tliis  section  provides  ruins  for 
applying  section  246(c)(4)(C). 


(b)  Definitions— [1]  Substantially 
similar  or  related  property.  The  term 
substantially  similar  or  related  property 
is  applied  according  to  the  facts  and 
circumstances  in  each  case.  In  general, 
property  is  substantially  similar  or 
related  to  stock  when — 

(i)  The  fair  market  values  of  the  stock 
and  the  property  primarily  reflect  the 
performance  of — 

(A)  A  single  firm  or  enterprise; 

(B)  The  same  industry  or  industries; 
or 

(C)  The  same  economic  factor  or 
factors  such  as  (but  not  limited  to) 
interest  rates,  commodity  prices,  or 
foreign-currency  exchange  rates;  and 

(ii)  Changes  in  the  fair  market  value 
of  tlie  stock  are  reasonably  expected  to 
approximate,  directly  or  inversely, 
changes  in  the  fair  market  value  of  the 
property,  a  fraction  of  the  fair  market 
value  of  the  property,  or  a  muhiple  of 
the  fair  market  value  of  the  property. 

(2)  Diminished  risk  of  loss.  A  taxpayer 
has  diminished  its  risk  of  loss  on  its 
stock  by  holding  positions  with  respect 
to  substantially  similar  or  related 
property  if  changes  in  the  fair  market 
values  of  the  stock  and  the  positions  are 
reasonably  expected  to  vary  inversely. 

(3)  Position.  For  purposes  of  this 
section,  a  position  with  respect  to 
property  is  an  interest  (including  a 
futures  or  forward  contract  or  an  option) 
in  property  or  any  contractual  right  to 

a  payment,  whether  or  not  severable 
fi-om  stock  or  other  property.  A  position 
does  not  include  traditional  equity 
rights  to  demand  payment  from  the 
issuer,  such  as  the  rights  traditionally 
provided  by  mandatorily  redeemable 
preferred  stock. 

(4)  Reasonable  expectations.  For 
purposes  of  paragraphs  (b)(l)(i).  (b)(2). 
or  (c)(l)(vi)  of  this  section,  reasonable 
expectations  are  the  expectations  of  a 
reasonable  person,  based  on  all  the  facts 
and  circumstances  at  the  later  of  the 
time  the  stock  is  acquired  or  the 
positions  are  entered  into.  Reasonable 
expectations  include  all  explicit  or 
implicit  representations  made  with 
respect  to  the  marketing  or  sale  of  the 
position. 

(c)  Special  rules— [1)  Positions  in 
more  than  one  stock — (i)  In  general. 
This  paragraph  (c)(1)  provides  rules  for 
the  treatment  of  positions  that  reflect 
the  value  of  more  than  one  stock.  In 
general,  positions  that  reflect  the  value 
of  a  portfolio  of  stocks  are  treated  under 
the  rules  of  paragraphs  (c)(1)  (ii)  through 
(iv)  of  this  section,  and  positions  that 
reflect  the  value  of  more  than  one  stock 
but  less  than  a  portfolio  are  treated 
under  the  rules  of  paragraph  (c)(l)(v)  of 
this  section.  A  portfolio  for  this  purpose 
is  any  group  of  stocks  of  20  or  more 


uiirflatod  issuers.  Paragraph  (c)(l)(vi)  of 
this  section  provides  an  anti-abuse  rule. 

(ii)  Portfolios.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  a 
position  reflecting  the  value  of  a 
portfolio  of  stocks  is  substantially 
similar  or  related  to  the  stocks  held  by 
the  taxpayer  only  if  the  position  and  the 
taxpayer's  holdings  substantially 
overlap  as  of  the  most  recent  testing 
date.  A  position  may  be  substantially 
similar  or  related  to  a  taxpayer's  entire 
stock  holdings  or  a  portion  of  a 
taxpayer's  stock  holdings. 

(iii)  Determining  substantial  overlap. 
This  paragraph  (c)(l)(iii)  provides  rules 
for  determining  whether  a  position  and 
a  taxpayer's  stock  holdings  or  a  portion 
of  a  taxpayer's  stock  holdings 
substantially  overlap.  Paragraphs 
(c)(l)(iii)  (A)  through  (C)  of  this  section 
determine  whether  there  is  substantial 
overlap  as  of  any  testing  date. 

(A)  Step  One.  Construct  a  subportfoUo 
(the  Subportfolio)  that  consists  of  stock 
in  an  amount  equal  to  the  lesser  of  the 
fair  market  value  of  each  stock 
represented  in  the  position  and  the  fair 
market  value  of  the  stock  in  the 
taxpayer's  stock  holdings.  (The 
Subportfolio  may  contain  fewer  than  20 
stocks.) 

(B)  Step  Two.  If  the  fair  market  value 
of  the  Subportfolio  is  equal  to  or  greater 
than  70  percent  of  the  fair  market  value 
of  the  stocks  represented  in  the  position, 
the  position  and  the  Subportfolio 
substantially  overlap. 

(C)  Step  Three.  If  the  position  does 
not  substantially  overlap  with  the 
Subportfolio.  repeat  Steps  One  and  Two 
(paragraphs  (c)(l)(iii)(A)  and  (B)  of  this 
section)  reducing  the  size  of  the 
position.  The  largest  percentage  of  the 
position  that  results  in  a  substantial 
overlap  is  substantially  similar  or 
related  to  the  Subportfolio  determined 
with  respect  to  that  percentage  of  the 
position. 

(iv)  Testing  date.  A  testing  date  is  any 
day  on  which  the  taxpayer  purchases  or 
sells  any  stock  if  the  fair  market  value 
of  the  stock  or  the  fair  market  value  of 
substantially  similar  or  related  property 
is  reflected  in  the  position,  any  day  on 
which  the  taxpayer  changes  the 
position,  or  any  day  on  which  the 
composition  of  the  position  changes. 

(v)  Nonportfolio  positions.  A  position 
that  reflects  the  fair  market  value  of 
more  than  one  stock  but  not  of  a 
portfolio  of  stocks  is  treated  as  a 
separate  position  with  respect  to  each  of 
the  stocks  the  value  of  which  the 
position  reflects. 

(vi)  Anti-abuse  rule.  Notwithstanding 
paragraphs  (c)(l)(i)  through  (v)  of  this 
section,  a  position  that  reflects  the  value 
of  more  than  one  stock  is  a  position  in 


substantially  similar  or  related  property 
to  the  appropriate  portion  of  the 
taxpayer's  stock  holdings  if— 

(A)  Changes  in  the  value  of  the 
position  or  the  stocks  reflected  in  the 
position  are  reasonably  expected  to 
virtually  track  (directly  or  inversely) 
changes  in  the  value  of  the  taxpayer's 
stock  holdings,  or  any  portion  of  the 
taxpayer's  stock  holdings  and  other 
positions  of  the  taxpayer;  and 

(B)  The  position  is  acquired  or  held  as 
part  of  a  plan  a  principal  purpose  of 
which  is  to  obtain  tax  savings  (including 
by  deferring  tax)  the  value  of  which  is 
significantly  in  excess  of  the  expected 
pre-tax  economic  profits  from  the  plan. 

(2)  Options— (\)  Options  that  arc 
significantly  out  of  the  money.  For 
purposes  of  paragraph  (b)(2)  of  this 
section,  an  option  to  sell  that  is 
significantly  out  of  the  money  does  not 
diminish  the  taxpayer's  risk  of  loss  on 
its  slock  unless  the  option  is  held  as 
part  of  a  strategy  to  substantially  offset 
changes  in  the  fair  market  value  of  the 
stock. 

(ii)  Conversion  rights. 
Notwithstanding  paragraphs  (b)(1)  and 
(2)  of  this  section,  a  ta,xpayer  is  treated 
as  diminishing  its  risk  of  loss  by  holding 
substantially  similar  or  related  property 
if  it  engages  in  the  following 
transactions  or  their  substantial 
equivalents — 

(A)  A  short  sale  of  common  stock 
while  holding  convertible  preferred 
stock  of  the  same  issuer  and  the  price 
changes  of  the  convertible  preferred 
stock  and  the  common  stock  are  rolatiul; 

(B)  A  short  sale  of  a  convertible 
debenture  while  holding  convertible 
preferred  stock  into  which  the 
debenture  is  convertible  or  common 
stock;  or 

(CJ  A  short  sale  of  convertible 
preferred  stock  while  holding  c  nminon 
stock. 

(3)  Stacking  rule.  If  a  taxpayer 
diminishes  its  risk  of  loss  by  holding  a 
position  in  substantially  similar  or 
related  property  with  respect  to  onlv  a 
portion  of  the  shares  that  the  ta.xpavrr 
holds  in  a  particular  stock,  the  holding 
period  of  those  shares  having  the 
shortest  holding  period  is  reduced. 

(4)  Guarantees,  surety  agreements,  or 
similar  arrangements.  A  taxpayer  has 
diminished  its  risk  of  loss  on  stock  by 
holding  a  position  in  suhstantiallv 
similar  or  related  property  if  the 
taxpayer  is  the  beneficiary  of  a 
guarantee,  surety  agreement,  or  similar 
arrangement  and  the  guarantee,  surely 
agreement,  or  similar  arrangement 
provides  for  payments  that  will 
substantially  offset  decreases  in  ihf  fair 
market  value  of  the  stock. 
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100 
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100 
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Totals 

$4,200 

$6,750 

S4.100 
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(5)  Hedges  counted  only  once.  A  stock  is  not  substantially  similar  or 
position  established  as  a  hedge  of  one  related  to  Corporation  B  comoion  stock. 
outstanding  position,  transaction,  or  Example  2.  Common  stock  value 
obligation  of  the  taxpayer  (other  than  primarily  reflects  commodity  price. 
stock)  is  not  treated  as  diminishing  the  Corporation  C  and  Corporation  D  both 
risk  of  loss  with  respect  to  any  other  jj^jd  gold  as  their  primary  asset,  and 
posiUon  held  by  the  taxpayer.  In  historically  changes  in  the  fair  market 
determining  whether  a  position  is  ^3,^^  ^j  Corporation  C  common  stock 
established  to  hedge  an  outstanding  approximated  changes  in  the  fair  market 
position,  transaction,  or  obligation  of  ^^j^^  of  Corporation  D  common  stock. 
the  taxpayer  substantial  deference  will  Corporation  M  purchased  Corporation  C 
be  given  to  the  relationships  that  are  common  stock  and  sold  short 
established  m  its  books  and  records  at  corporation  D  common  stock, 
the  time  the  position  is  entered  into.  Corporation  C  common  stock  is 

(6)  Use  of  related  persons  or  pass-  substantially  similar  or  related  to 
through  entities.  Positions  held  by  a  „  .•      r«  .1, 1 

_  *^ ,  .    . .    .,     .  ...  ■?    ..  Corporation  D  common  stock  because 

party  related  to  the  taxpayer  within  the  ..    .*^ ,  .         1.1  1       n    . 

•^     •' .        ,  ,.     „  oc^rKi  ^.  TnTrt.u-1  >  their  fair  market  values  pnmanly  reflect 

meaning  of  sections  267(b)  or  707(bKlJ  ..         _,  r.u  • 

are  treated  as  positions  held  by  the  Uie  performance  of  the  same  economic 

taxpayer  if  the  positions  are  held  with  f^^^f ;  ^«  P"f  °f  i°^^'3^^  changes  in 

a  view  to  avoiding  the  application  of  ^«  ^'  "^''t  "^^T^*"^^ 

this  section  or  §  1  1092(d>-2.  In  f  °'^°"  ^"^^  "?  reasonably  expected 

addition,  a  taxpayer  is  tinted  as  »°  approximate  changes  m  the  fair 

diminishing  its  risk  of  loss  by  holding  niarket  value  of  Corporation  D  comman 

substantially  similar  or  related  property  ^^^^-  "  was  reasonably  expected  that 

if  the  taxpayer  holds  an  interest  in,  or  ?^g«s  "»  ^^  ^^'  """^^^  values  of  the 

is  the  beneficiary  of.  a  pass-through  Corporation  C  common  stock  and  the 

entity,  intermediary,  or  other  ^^°'}  P°s'V.°"  '"^  CoT>oraponp  common 

arrangement  with  a  view  to  avoiding  the  ^tock  would  vary  inversely  Thus, 

application  of  this  section  or  Corporation  M  has  dmimished  its  nsk  o£ 

^  1  1092(d)-2  '°^  °^  '*^  Corporation  C  common  stock 

(7)  Notional  principal  contracts.  For  for  purposes  of  section  246(c)(4)(C)  and 
purposes  of  this  section,  rights  and  ^s  secUon  by  holding  a  position  in 
obligations  under  notional  principal  substanUally  similar  or  related  property, 
contracts  are  considered  separately  even        Example  3.  Portfolios  of  stocks — (i) 
though  payments  with  regard  to  those  Corporation  Z  holds  a  portfolio  of  stocks 
rights  and  obUgations  are  generally  and  acquires  a  short  position  on  a 
netted  for  other  purposes.  Therefore,  if  publicly  traded  index  through  a 
a  taxpayer  is  treated  under  the  regulated  futures  contract  (RFC)  that 
preceding  sentence  as  receiving  reflects  the  value  of  a  portfolio  of  stocks 
payments  under  a  notional  principd  as  defined  in  paragraph  (c)(l)(i)  of  this 
contract  when  the  fair  market  value  of  section.  The  index  reflects  the  fair 
the  taxpayer's  stock  declines,  the  market  value  of  stocks  A  through  T.  The 
taxpayer  has  diminished  its  risk  of  loss  values  of  stocks  reflected  in  the  index 
by  holding  a  position  in  substantially  and  the  values  of  the  same  stocks  in 
similar  or  related  property  regardless  of  Corporation  Z's  holdings  are  as  follows: 
the  netting  of  the  payments  under  the 
contract  for  any  other  purposes. 

(d)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  General  application  to 
common  stock.  Corporation  A  and 
Corporation  B  are  both  automobile 
manufacturers.  The  fair  market  values  of 
Corporation  A  and  Corporation  B 
common  stock  primarily  reflect  the 
value  of  the  same  industry.  Because 
Corporation  A  and  Corporation  B 
common  stock  are  affected  not  only  by 
the  general  level  of  growth  in  the 
industry  but  also  by  individual 
corporate  management  decisions  and 
corporate  capital  structures,  changes  in 
the  fair  market  value  of  Corporation  A 
common  stock  are  not  reasonably 
expected  to  approximate  changes  in  the 
fair  market  value  of  the  Corporation  B 
common  stock.  Under  paragraph  (b)(1) 
of  this  section.  Corporation  A  common 


Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20,  1995  /  Rules  and  Regulations        14641 


(ii)  The  position  is  substantially 
similar  or  related  to  Z's  stock  holdings 
only  if  they  substantially  overlap.  To 
determine  whether  they  substantially 
overlap.  Corporation  Z  must  construct  a 
Subportfolio  of  stocks  with  the  lesser  of 
the  value  of  the  stock  as  reflected  in  the 
RFC  and  its  holdings.  The  Subportfolio 
is  given  in  the  rightmost  column  above. 
The  value  of  the  Subportfolio  is  60.74 
percent  of  the  value  of  the  stocks 
represented  in  the  position 
($410O+$6750),  so  the  position  and  the 
Subportfolio  do  not  substantially 
overlap. 

(iii)  To  determine  whether  any 
portion  of  the  position  substantially 
overlaps  with  any  portion  of  the  Z's 
stock  holdings,  the  values  of  the  stocks 
in  the  RFC  are  reduced  for  purposes  of 
the  above  steps.  Eighty  percent  of  the 
position  and  the  corresponding 
subportfolio  (consisting  of  stocks  with  a 
value  of  the  lesser  of  the  stocks 
represented  in  Z's  holdings  and  in  80 
percent  of  the  RFC)  substantially 
overlap,  computed  as  follows: 


Stock 

Z's 

hoW- 
mgs 

80%  Of 
RFC 

Sutjporttolio 

A _. 

B 

C  - 

D  

E 

F 

G  

H  

1  

$300 

300 

400 
300 
300 
500 
300 

400 
200 
200 
200 
100 

200 
100 
200 
100 
100 

$240 
240 
240 
400 
400 
400 
480 
240 
240 
360 
400 
320 
400 
160 
160 
160 
240 
80 
80 
160 

$240 
240 

400 
300 
300 
480 
240 

J  

K 

L 

M  

N  

0  

P 

Q  

R  

S 

T 

360 
200 
200 
200 
100 

160 

100 

80 

80 
100 

Totals 

S4.200 

S5.400 

S3,780 

(iv)  Because  $3,780  is  70  percent  of 
$5,400,  the  Subportfolio  substantially 
overlaps  with  80  percent  of  the  position. 
Under  paragraph  (c)(3)  of  this  section, 
Z's  stocks  having  the  shortest  holding 
period  are  treated  as  included  in  the 
Subportfolio.  A  larger  portion  of  Z's 
stocks  may  be  treated  as  substantially 
similar  or  related  property  under  the 


anti-abuse  rule  of  paragraph  (c)(l)(vl)  of 
this  section. 

Example  4.  Hedges  counted  only 
once.  January  1, 1996.  Corporation  X 
owns  a  $100  million  portfolio  of  stocks 
all  of  which  would  substantially  overlap 
with  a  $100  million  regulated  futures 
contract  (RFC)  on  a  commonly  used 
index  (the  Index).  On  January  15. 
Corporation  X  enters  into  a  $100  million 
short  position  in  an  RFC  on  the  Index 
with  a  March  delivery  date  and  enters 
into  a  $75  million  long  position  in  an 
RFC  on  the  Index  for  June  deUvery.  Also 
on  January  15, 1996,  Corporation  X 
indicates  in  its  books  and  records  that 
the  long  and  short  RFC  positions  are 
intended  to  offset  one  another.  Under 
paragraph  (c)(5)  of  this  section.  $75 
million  of  the  short  position  in  the  RFC 
is  not  treated  as  diminishing  the  risk  of 
loss  on  the  stock  portfolio  and  instead 
is  treated  as  a  straddle  or  a  hedging 
transaction,  as  appropriate,  with  respect 
to  the  $75  million  long  position  in  the 
RFC,  under  section  1092.  The  remaining 
$25  million  short  position  is  treated  as 
diminishing  the  risk  of  loss  on  the 
portfolio  by  holding  a  position  in 
substantially  similar  or  related  property. 
The  rules  of  paragraph  (c)(1)  determine 
how  much  of  the  portfolio  is  subject  to 
this  rule  and  the  rules  of  paragraph 
(c)(3)  determine  which  shares  have  their 
holding  periods  tolled. 

(e)  Effective  date — (1)  In  general.  The 
provisions  of  this  section  apply  to 
dividends  received  on  or  after  March  17, 
1995,  on  stock  acquired  after  July  18. 
1984. 

(2)  Special  rule  for  dividends  received 
on  certain  stock.  Notwithstanding 
paragraph  (e)(1)  of  this  section,  this 
section  applies  to  any  dividends 
received  by  a  taxpayer  on  stock  acquired 
after  July  18, 1984,  if  the  taxpayer  has 
diminished  its  risk  of  loss  by  holding 
substantially  similar  or  related  property 
involving  the  following  types  of 
transactions — 

(i)  The  short  sale  of  common  stock 
when  holding  convertible  preferred 
stock  of  the  same  issuer  and  the  price 
changes  of  the  two  stocks  are  related,  or 
the  short  sale  of  a  convertible  debenture 
while  holding  convertible  preferred 
stock  into  which  the  debenture  is 
convertible  (or  common  stock),  or  a 
short  sale  of  convertible  preferred  stock 
while  holding  common  stock;  or 

(ii)  The  acquisition  of  a  short  position 
in  a  regulated  futures  contract  on  a  stock 
index,  or  the  acquisition  of  an  option  to 
sell  the  regulated  futures  contract  or  the 
stock  index  itself,  or  the  grant  of  a  deep- 
in-the-money  option  to  buy  the 
regulated  futures  contract  or  the  stock 
index  while  holding  the  stock  of  an 


investment  company  whose  principal 
holdings  mimic  the  performance  of  the 
stocks  included  in  the  stock  index;  or 
alternatively,  while  holding  a  portfolio 
composed  of  stocks  that  mimic  the 
performance  of  the  stocks  included  in 
the  stock  index. 

Par.  3.  Section  1.1092(d)-2  is  added 
to  read  as  follows: 

§  1 .1 092(d)-2    Personal  property. 

(a)  Special  rules  for  stock.  Under 
section  1092(d)(3)(B),  personal  property 
includes  any  stock  that  is  part  of  a 
straddle,  at  least  one  of  the  offsetting 
positions  of  which  is  a  position  with 
respect  to  substantially  similar  or 
related  property  (other  than  stock).  For 
purposes  of  this  rule,  the  term 
substantially  similar  or  related  property 
is  defined  in  §  1.246-5  (other  than 

§  1.246-5(b)(3)).  The  rule  in  §  1.246- 
5(c)(6)  does  not  narrow  the  related  party 
rule  in  section  1092(d)(4). 

(b)  Effective  date—{l)  In  general.  This 
section  applies  to  positions  estabUshed 
on  or  after  March  17, 1995. 

(2)  Special  rule  for  certain  straddles. 
This  section  applies  to  positions 
estabhshed  after  March  1, 1984,  if  the 
taxpayer  substantially  diminished  its 
risk  of  loss  by  holding  substantially 
similar  or  related  property  involving  the 
following  types  of  transactions — 

(i)  Holding  offsetting  positions 
consisting  of  stock  and  a  convertible 
debenture  of  the  same  corporation 
where  the  price  movements  of  the  two 
positions  are  related;  or 

(ii)  Holding  a  short  position  in  a  stock 
index  regulated  futures  contract  (or 
alternatively  an  option  on  such  a 
regulated  futures  contract  or  an  option 
on  the  stock  index)  and  stock  in  an 
investment  company  whose  principal 
holdings  mimic  the  performance  of  the 
stocks  included  in  the  stock  index  (or 
alternatively  a  portfolio  of  stocks  whose 
performance  mimics  the  performance  of 
the  stocks  included  in  the  stock  index). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Dated:  March  3, 1995. 

Approved:  Leslie  Samuels,  Assistant 
Secretary  of  the  Treasury  (Tax  Policy). 

[PR  Doc.  95-6693  Filed  3-17-95;  8:45  am] 
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The  National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites; 
Deletion  Policy  for  Resource 
Conservation  and  Recovery  Act 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  announcing  a  policy 
relating  to  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
("NCP"),  40  CFR  part  300,  which  was 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA")  (amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("SARA")) 
and  Executive  Order  12580  (52  FR  2023. 
January  29,  1987).  CERCLA  requires  that 
the  NCP  include  a  list  of  national 
priorities  {imong  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants  or  contaminants 
throughout  the  United  States,  and  that 
the  list  be  revised  at  least  annually.  The 
National  Priorities  List  ("NPL"), 
initially  promulgated  as  Appendix  B  of 
the  NCP  on  September  8,  1983  (48  FR 
40658),  constitutes  this  list. 

This  document  describes  a  poUcy  for 
deleting  sites  from  the  NPL  and 
deferring  them  to  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  ("HSWA") 
corrective  action  program,  if  they  meet 
the  eligibihty  criteria  for  deletion  set  out 
in  the  NCP.  EPA  requested  public 
comment  on  this  policy  on  December 
21, 1988  (53  FR  51421).  The  policy 
applies  to  sites  on  the  NPL  that  are 
RCRA-regulated  facilities  engaged  in 
treatment,  storage  or  disposal  of 
hazardous  waste  ("TSDs"  under  the 
RCRA  program). 

EFFECTIVE  DATE:  This  policy  is  effective 
on  April  19,  1995. 

ADDRESSES:  Comments  received  and  the 
Agency's  responses  to  them  are 
contained  in  the  Headquarters 
Superfund  Docket.  The  Headquarters 
Superfund  Docket  is  located  at  the  U.S. 
Environmental  Protection  Agency, 
Crystal  Gateway  #1. 12th  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
It  is  available  for  viewing  by 
appointment  only  from  9:00  a.m.  to  4:00 
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p.m.,  Monday  through  Friday,  excluding 

Federal  hoUdays,  Telephone  703/603- 

8917. 

FOR  FURTHER  INFORMATKM  COHTACT:  The 

Supeffund  Hotline,  phone  800/424- 

9346  (or  703/412-9810  in  the 

Washington,  DC  metropolitan  area). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

Q.  Policy  for  Deleting  RCRA  Sites  firora  the 

NPL  Based  Upon  RCRA  Deferral 
m.  Appendix  A:  Summary  of  NPL  Deletion/ 

Deferral  Policies 

I.  Introduction 

A.  Purpose  ofCERCLA 

In  1980,  Congress  Enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601,  et  seq.  ("CERCLA" 
or  "the  Act"),  in  response  to  the  dangers 
of  uncontrolled  or  abandoned  hazardous 
waste  sites.  CERCLA  was  amended  in 
1986  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Pub.  L..  No.  99-^99.  100  Stat.  1613.  To 
implement  CERCLA.  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  promulgated  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300.  on  July  16.  1982  (47  FR  31180), 
piusuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP,  further 
revised  most  recently  by  EPA  on  March 
8, 1990  (55  FR  8664),  sets  forth 
guidehnes  and  procedures  for 
responding  imder  CERCLA  to  releases 
and  threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 

The  National  Priorities  List  ("NPL"). 
initially  promulgated  as  Appendix  B  of 
the  NCP  on  September  8. 1983  (48  FR 
40658).  constitutes  this  hst. 

EPA  requested  pubhc  comment  on 
this  policy  on  December  21, 1988  (53  FR 
51421). 

B.  Purpose  of  the  NPL 

Section  105(a)(8)(A)  ofCERCLA 
requires  that  the  NCP  include  criteria 
for  "determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  teiking  remedial  action  and, 
to  the  extent  practicable  taking  into 
accoimt  the  potential  urgency  of  such 
action."  Section  105(a)(8)(B)  ofCERCLA 
requires  that  those  criteria  be  used  to 
prepare  a  Ust  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  throughout 
the  United  States.  The  list,  which  is 
Appendix  B  of  the  NCP,  is  the  National 


Priorities  List  ("NPL").  A  site  may 
undergo  Fund-financed  remedial  action 
only  after  it  is  placed  on  the  NPL.  See 
40  CFR  300.425(b)(1). 

The  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  Appendix  A 
of  the  NCP  (47  FR  31219,  July  16.  1982), 
and  amended  (55  FR  51532,  December 
14, 1990),  is  the  principal  tool  upon 
which  the  Agency  rehes  to  determine 
the  priority  sites  for  possible  remedial 
actions  under  CERCLA.  40  CFR 
300.425(c)(1).  hi  addition  to  the  HRS 
scoring  method,  a  site  also  may  be  listed 
if  designated  as  a  state's  highest  priority, 
or  if  the  Agency  for  Toxic  Substances 
and  Disease  Registry  ("ATSDR")  has 
issued  a  health  advisory  for  the  site,  and 
EPA  determines  that  the  site  poses  a 
significant  threat  to  public  health  and 
that  it  will  be  more  cost  effective  to  use 
the  Agency's  remedial  authority  than  to 
use  removal  authority  to  respond  to  a 
release.  Id.  at  40  CFR  300.425(c)  (2)  and 
(3). 

n.  Policy  for  Deleting  Sites  from  the 
NPL  Based  Upon  RCRA  Deferral 

A.  Purpose  of  Today's  Notice 

This  notice  announces  the  Agency's 
pohcy  of  deleting  RCRA  facilities  from 
the  NPL  before  a  cleanup  is  complete, 
if  the  site  is  being,  or  wall  be.  adequately 
addressed  by  the  RCRA  corrective 
action  program  under  an  existing  permit 
or  order.  EPA  must  also  be  satisfied, 
based  either  on  an  evaluation  of  a 
petition  from  a  person  outside  the 
Agency  or  via  a  unilateral  Agency 
determination,  that  the  site,  as  defined 
by  the  CERCLA  program,  falls  within 
the  criteria  for  deferral. 

The  terms  "deferral"  and  "deletion" 
as  used  in  the  context  of  the  NPL  refer 
to  the  following:  Deferral  refers  to  the 
decision  not  to  Ust  a  site  on  the  NPL.  or 
not  retain  a  site  on  the  NPL,  to  allow 
another  authority  (RCRA  corrective 
action  in  this  case)  to  handle  the 
remediation  of  the  site  in  lieu  of 
CERCLA.  Deletion  is  the  act  of  taking  a 
site  off  the  NPL,  which  may  occiu- 
because  cleanup  at  a  site  is  complete  or 
because  another  authority  (such  as 
RCRA  corrective  action)  can  be  used  to 
bring  about  remediation  at  the  site  and 
further  CERCLA  action  is  not  needed. 
Please  see  Appendix  A  for  a  sununary 
of  the  development  of  deferral  policies. 

B.  Rationale  for  Deleting  Sites  Based 
Upon  RCRA  Deferral  Under  NCP 
Deletion  Criteria 

EPA  believes  it  is  appropriate  to 
delete  sites  from  the  NPL  based  upon 
deferral  to  RCRA  under  certain 
circiunstances.  Deletion  of  sites  from  the 
NPL  to  defer  them  to  RCRA  Subtitle  C 


corrective  action  authorities  would  free 
CERCLA's  oversight  resources  for  use  in 
situations  where  another  authority  is 
not  available,  as  well  as  avoid  possible 
duplication  of  effort  and  the  need  for  an 
owner/operator  to  follow  more  than  one 
set  of  regulatory  procediues. 
Eliminating  regulation  under  two 
separate  authorities  also  vnll  eliminate 
pubUc  and  owrner/operator  confusion 
over  which  authority  has  primacy. 
Moreover,  since  the  CERCLA  and  RCRA 
programs  have  comparable  cleanup 
goals,  RCRA  Subtitle  C  facilities 
requiring  remediation  appropriately 
may  be  deferred  to  RCRA  corrective 
action  authorities  unless  deletion  would 
interfere  with  the  remediation  of  the 
site. 

However,  today's  RCRA  deletion 
pohcy  does  not  pertain  to  Federal 
facility  sites.  Federal  facility  sites  vdli 
not  be  deleted  from  the  NPL  based  upon 
deferral  to  RCRA,  even  if  such  facilities 
are  also  subject  to  the  corrective  action 
authorities  of  Subtitle  C  of  RCRA.  One 
of  the  primary  goals  of  deferral — 
maximizing  the  use  ot  limited  Fimd 
monies — does  not  apply  to  Federal 
facility  sites  since  Federal  facilities 
typically  are  not  eligible  for  Fund- 
financed  remedial  action.  Furthermore, 
the  goal  of  avoiding  duplication  of 
efforts  can  be  resolved  through  the  use 
of  comprehensive  Inter-Agency 
Agreements  (54  FR  10522,  March  13. 
1989). 

C.  Proposed  Criteria  for  Deleting  Sites 
from  the  NPL  Based  on  Deferral  to 
RCRA 

The  following  are  the  criteria 
proposed  in  the  December  21, 1988 
Federal  Register  notice  for  determining 
whether  a  site  may  be  deleted  from  the 
NPL  based  upon  deferral  to  another 
authority  such  as  RCRA: 

i.  A  site  on  the  NPL  is  ciurently  being 
addressed  by  another  regulatory 
authority  imder  an  enforceable  order  or 
permit  requiring  corrective  action  or  the 
PRPs  have  entered  into  a  CERCLA 
consent  order  to  perform  the  RD/RA; 

II.  Response  is  progressing 
adequately; 

iii.  Deletion  would  not  othenvise 
disrupt  an  ongoing  CERCLA  response 
action;  and 

iv.  All  criteria  for  deferral  to  that 
authority  have  been  met  (i.e.,  the 
requesting  party  must  meet  all 
conditions  for  deferral  to  that  authority 
in  addition  to  the  three  specific  criteria 
set  out  above  for  deletion  based  upon 
deferral). 

D.  Final  Criteria  for  Deleting  Sites 

EPA  believes  that  it  is  appropriate  to 
apply  different  and  more  stringent 


criteria  to  actions  to  delete  based  on 
deferral  to  RCRA  for  sites  that  are  on  the 
NPL  than  to  sites  that  are  candidates  for 
deferral  prior  to  NPL  fisting.  For  NPL 
sites,  EPA  has  completed  its  Usting 
process,  identified  the  site  as  a  potential 
problem  requiring  further  attention,  and 
often  has  commenced  CERCLA  response 
actions.  In  addition,  the  listing  itself  has 
created  public  anticipation  of  a  response 
under  CERCLA.  Thus.  EPA  and  the 
public  will  generally  have  an  interest  in 
seeing  that  these  sites  are  addressed  by 
the  Superfund  program,  particularly  in 
cases  where  significant  Superfund 
resources  already  have  been  expended 
at  a  site.  Thus,  it  is  in  the  best  interest 
of  the  pubhc  to  apply  different  and 
more  stringent  criteria. 

In  today's  notice,  EPA  is  finalizing  the 
criteria  enumerated  below  for  use  in 
identifying  sites  eligible  for  deletion 
based  upon  deferral  to  RCRA  corrective 
action  authorities.  A  site  should  satisfy 
all  of  these  criteria  to  be  eligible  for 
deletion.  Where  there  is  uncertainty  as 
to  whether  the  criteria  have  been  met. 
deletion  generally  will  be  inappropriate. 
The  criteria  are  the  following: 

1.  If  evaluated  under  EPA's  current 
RCRA/NPL  deferral  policy.'  the  site 
would  be  eligible  for  deferral  from 
fisting  on  the  NPL. 

2.  The  CERCLA  site  is  currently  being 
addressed  by  RCRA  corrective  action 
authorities  under  an  existing 
enforceable  order  or  permit  containing 
corrective  action  provisions. 

3.  Response  under  RCRA  is 
progressing  adequately. 

4.  Deletion  would  not  disrupt  an 
ongoing  CERCLA  response  action. 

E.  Discussion  of  Each  Criterion 

The  first  criterion  states  that  sites 
generally  will  not  be  ehgible  for 
deletion  from  the  NPL  based  upon 
deferral  to  RCRA  corrective  action  if 
similarly  situated  sites  would  not  be 
deferred  from  Usting  on  the  NPL. 

Two  types  of  sites  may  be  eligible  for 
deletion:  1)  sites  that  would  be  eligible 
for  deferral  under  current  deferral 
criteria,  but  were  not  deferred  because 
the  deferral  poUcy  at  the  time  of  listing 
was  different;  and  2)  sites  that  were  not 
eligible  for  deferral  when  listed,  but 
now  may  be  eligible  because  of  changed 
conditions  at  the  site  (e.g.,  they  no 
longer  are  in  bankruptcy,  or  they  now 
are  in  compliance  with  a  corrective 


action  order).  For  RCRA  facilities  within 
the  second  category,  the  Agency  will 
review  the  original  listing  rationale  (e.g.. 
unwillingness,  bfmkniptcy)  together 
with  current  information  to  ascertain 
whether  conditions  at  the  site  have 
changed  sufficiently  to  warrant  deletion 
from  the  NPL.  Where  there  is 
uncertainty  about  whether  the  criteria 
have  been  met,  deletion  generally  will 
be  inappropriate.  Persons  who  submit 
petitions  for  deletion  wall  have  to  bear 
the  burden  of  demonstrating  that  they 
meet  the  current  criteria  for  deletion 
based  upon  deferral,  and  that  the 
conditions  that  justified  the  listing  no 
longer  exist  and  are  not  likely  to  recur. 

The  second  criterion  states  that  the 
site  is  being  addressed  by  RCRA 
corrective  action  authorities  under  an 
existing  order  or  permit.  The  criterion 
specifies  that  the  requirement  applies  to 
sites  as  defined  by  CERCLA.  and  that 
the  authority  addressing  the  site  is 
RCRA  Subtitle  C  corrective  action. 

Under  the  second  criterion,  corrective 
action  orders  or  permits  issued  by  EPA 
or  an  authorized  state  program  that 
address  corrective  action  at  the  faciUty 
must  generally  be  in  place  as  a 
condition  of  deletion.  This  criterion 
serves  as  an  objective  indicator  that 
contamination  at  a  site  is  addressable 
under  RCRA  corrective  action 
authorities.  The  term  "addressable"  in 
this  context  means  that  a  CERCLA  site 
is  fully  remediable  by  a  permit  or  order 
with  a  schedule  of  compUance,  whether 
or  not  actual  cleanup  has  begim. 

Corrective  action  permits  or  orders 
should  require  the  cleanup  of  all 
releases  at  the  CERCLA  site  (e.g.,  if 
contamination  stemming  from  the 
CERCLA  "release"  extends  beyond  the 
boundaries  of  a  particular  RCRA  facility, 
such  releases  must  be  addressed  under 
RCRA  sections  3004(v)  and  3008(h)  or 
other  enforcement  authority  under 
RCRA);  2  otherwise,  the  CERCLA  site 
would  not  be  a  candidate  for  deletion. 
There  may  be  circumstances  where 
modification  of  corrective  action  orders 
or  permits  may  be  necessary  before  a 
facility  can  be  considered  for  deletion 
from  the  NPL.  For  example,  a  faciUty 
owner/operator  who  has  been  doing 


'  The  term  "current  RCRA/WL  deferral  policy" 
refers  to  the  policy  in  effect  at  the  time  the  deletion 
decision  is  made.  As  past  Federal  Regisler  notices 
demonstrate,  the  RCRA/NPL  deferral  policy  has 
changed,  and  may  continue  to  change  based  upon 
the  Agency's  continued  evaluation  of  bow  best  to 
implement  the  statutory  authorities  of  RCRA  and 
CERCLA. 


2  Under  CERCLA,  the  term  "bcility"  is  meant  to 
be  synonymous  with  "site"  or  "release"  and  is  not 
meant  to  suggest  that  the  listing  is  geographically 
defined  (56  FR  5600,  February  11. 1991).  The  size 
or  extent  of  a  facility  listed  on  the  NPL  may  extend 
to  those  areas  where  the  contamination  has  "come 
to  be  located."  (See  CERCLA  section  101(9)).  On  the 
other  hand,  a  "facility"  as  defined  under  RCRA  is 
"all  contiguous  property  under  the  control  of  the 
owner  or  operator  seeking  a  Subtitle  C  permit"  (58 
FR  8664,  February  16,  1993).  Thus,  a  RCRA  site 
relates  more  to  property  boundaries,  and  a  CERCLA 
site/bcility /release  includes  contamination 
irrespective  of  RCRA  facility  boundaries. 


remedial  work  under  CERCLA  and 
intends  to  pursue  deletion  from  the 
NPL,  generally  must  obtain  modification 
of  RCRA  permits  or  orders  if  existing 
permits  and  orders  do  not  contain 
corrective  action  requirements  for  all 
operable  units.  Likevnse,  the 
implementing  agency  intending  to 
unilaterally  pursue  deletion  would  need 
to  modify  orders  or  permits  if  necessary. 
This  should  enable  the  facility  to  meet 
the  second  criterion  by  ensuring  that  the 
entire  CERCLA-defined  faciUty  is 
subject  to  RCRA  corrective  action. 

Under  the  third  criterion,  EPA 
evaluates  whether  response  under 
RCRA  is  progressing  adequately.  The 
RCRA/NPL  deferral  policy  currently 
looks  to  compliance  with  corrective 
action  orders  or  permits  as  the  primary 
indicator  of  whether  an  owner/operator 
is  willing  to  undertake  corrective  action. 
Under  this  criterion,  noncompliance 
Mdth  corrective  action  orders  and 
permits  generally  would  be  regarded  as 
an  indicator  that  response  under  RCRA 
is  not  progressing  adequately.  The 
Agency's  evaluation  may  not  end  there, 
however.  Even  if  an  owner/operator  is 
in  compliance  with  a  corrective  action 
order  or  permit,  EPA  may  determine 
that  response  is  not  progressing 
adequately  based  upon  other  factors.  For 
example,  the  Agency  may  consider 
whether  there  has  been  a  history  of 
protracted  negotiations  due  primarily  to 
an  uncooperative  owner  or  operator. 

Under  the  fourth  criterion,  EPA 
evaluates  on  a  site-by-site  basis  whether 
deletion  would  disrupt  an  ongoing 
CERCLA  response  action.  Consistent 
with  the  deletion  criterion  set  forth  in 
the  NCP,  the  fourth  criterion  in  today's 
notice  is  satisfied  only  where  one  of  the 
following  two  circumstances  exist:  1)  no 
CERCLA  response  has  been  undertaken; 
or  2)  CERCLA  response  has  been 
discontinued  (e.g.,  where  CERCLA 
response  action  has  reached  a  logical 
point  of  transfer  to  the  RCRA  program 
and  has  been  discontinued).  Response 
actions  being  undertaken  under 
CERCLA  generally  will  not  be 
discontinued  solely  to  allow  for 
deleUon. 

In  cases  where  EPA  determines  that  a 
CERCLA  response,  or  a  CERCLA 
response  combined  writh  a  RCRA 
response,  is  the  most  effective  approach 
for  addressing  contamination  at  a  site, 
the  site  will  be  retained  on  the  NPL.  In 
addition,  a  site  generally  will  not  be 
eligible  for  deletion  based  upon  deferral 
to  RCRA  if  such  deletion  would  cause 
a  significant  delay  in  the  response 
resulting  in  a  threat  to  human  health  or 
the  environment. 


UMI 


14644        Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20.  1995  /  Rules  and  Regulations        14645 


^« 


F.  Process  for  Deleting  Sites  From  the 
NPL 

In  order  for  a  site  to  be  deleted  from 
the  NPL  based  upon  deferral  to  RCRA, 
that  site  will  be  evaluated  by  EPA,  as 
well  as  the  relevant  state  authority. 
Deferral  will  be  accomphshed  only  after 
a  coordinated  review  has  occurred  and 
concurrence  has  been  achieved.  As  with 
any  deletion,  a  decision  to  delete  a  site 
based  upon  deferral  to  RCRA  would  be 
made  only  after  EPA  publishes  a  Notice 
of  Intent  to  Delete  in  the  Federal 
Register  and  comment  is  taken.  In 
addition,  EPA's  regulations  allow  a  site 
to  be  deleted  only  if  "the  state  in  which 
the  release  was  located  has  concurred 
on  the  proposed  deletion"  (40  CFR 
300.425(e)(2)). 

The  process  of  deletion  may  begin 
either  by  a  petition  by  a  party  outside 
the  Agency,  such  as  a  facility  owner/ 
operator,  or  via  a  unilateral  action  from 
EPA.  Petitions  and  inquiries  about  them 
should  be  directed  to  the  appropriate 
Regional  Administialor.  The  petitioner 
must  demonstrate  that  the  site  has  met 
the  four  criteria  to  the  satisfaction  of 
EPA,  as  well  as  the  state  in  which  the 
release  has  occurred.  If  necessary,  the 
Agency  may  request  additional 
iniormation  from  the  petitioner  before 
making  a  decision. 

Finally,  if,  after  deletion,  EPA  later 
determines  that  a  site  is  not  being 
addressed  adequately  under  RCRA,  and 
that  CERCLA  remedial  action  is 
necessary  at  the  site,  the  site  would 
remain  eligible  for  CERCLA  Fund- 
financed  remedial  action.  (40  CFR 
300.425(e)(3)).  Under  such 
circumstances,  and  in  accordance  with 
the  NCP,  the  site  also  may  be  eUgible  for 
reUsting  on  the  NPL. 

ni.  Appendix  A:  Summary  of  NPL 
Deletion/Deferral  Policies 

1 .  NCP  Criteria  for  Deleting  Sites  Fmm 
the  NPL 

Section  300.425(e)(1)  (i)-(iii)  of  the 
NCP  addresses  deletion  of  sites  from  the 
NPL.  Pursuant  to  that  section,  releases 
may  be  deleted  from  the  NPL  where 
EPA  determines  that  no  further  response 
is  appropriate.  In  making  that 
determination,  EPA  must  consider,  in 
consultation  with  the  state,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 


significant  threat  to  public  health  or  the 
environment  and  therefore,  taking 
remedial  measures  is  not  appropriate. 

2.  Current  Deferral  Policies 

When  the  initial  NPL  was 
promulgated  (48  FR  40658,  September 
8, 1983),  the  Agency  announced  certain 
listing  policies  relating  to  sites  that 
might  qualify  for  the  NPL,  but  instead 
could  be  "deferred"  to  another  authority 
for  cleanup.  These  deferral  poUcies 
included  sites  that  can  be  addressed  by 
the  corrective  action  authorities  of 
RCRA  Subtitle  C,  or  that  are  subject  to 
regulation  by  the  Nuclear  Regulatory 
Commission.3  [Id.  at  40661-62). 

3.  RCRA  Deferral  Policy 

Li  the  preamble  to  the  final  rule 
promulgating  the  initial  NPL  (48  FR 
40662,  September  8, 1983),  EPA 
announced  the  RCRA/NPL  deferral 
policy,  which  provided  that  "where  a 
site  consists  of  regulated  units  of  a 
RCRA  facility  operating  piu^uant  to  a 
permit  or  interim  status,  it  will  not  be 
included  on  the  NPL  but  will  instead  be 
addressed  under  the  authorities  of 
RCRA."  Since  that  time,  EPA  has 
amended  the  RCRA/NPL  deferral  policy 
on  a  number  of  occasions.  (For  a  more 
detailed  discussion  of  the  components 
of  the  RCRA/NPL  deferral  policy,  see 
the  Federal  Register  notice  referenced 
below.*) 

Prior  to  enactment  of  the  Hazardous 
and  SoUd  Waste  Amendments  of  1984 
(HSWA)  only  releases  to  ground  water 
from  regulated  units,  i.e.  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  were 
subject  to  corrective  action  requirements 
under  RCRA.  The  enactment  of  HSWA 
greatly  expanded  RCRA  Subtitle  C 
corrective  action  authorities.  For 
example,  under  RCRA  section  3004(u), 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  seeking  RCRA  permits 
must  address  all  releases  of  hazardous 
constituents  to  any  mediimi  from  sohd 
waste  management  units,  whether  active 
or  inactive.  HSWA  also  provided  new 


'  In  19B8,  ihe  Agency  proposed  to  defer  to  a 
number  of  other  authorities,  namely  Subtitles  D  and 
I  of  RCRA,  the  Surface  Mine  Control  and 
Reclamation  Act  ("SMCRA").  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act 
("FIFRA"),  and  States,  and  to  allow  responsible 
parties  voluntarily  to  clean  up  sites  under  CERCLA 
without  listing  (53  FR  51415.  December  21. 1988). 
Final  decisions  have  not  been  made  on  those 
proposals,  and  they  are  not  addressed  in  this  notice. 

■•On  March  13, 1989  (54  FR  10520),  EPA 
announced  the  policy  of  including  on  the  NPL 
Federal  facility  sites  that  may  be  eligible  for  listing 
(e.g.,  they  have  an  IJRS  score  of  28.5  or  higher)  even 
if  such  facilities  are  also  subject  to  the  corrective 
action  authorities  of  Subtitle  C  of  RCRA.  The 
elements  of  the  RCRA/NPL  deferral  policy  are  not 
revised  in  today's  notice. 


authority  in  RCRA  section  3004(v)  to 
address  releases  that  have  migrated 
beyond  the  facility  boundary.  In 
addition,  section  3008(h)  authorizes 
EPA  to  compel  corrective  action  or  any 
response  necessary  to  protect  human 
health  or  the  environment  when  there  is 
or  has  been  a  release  of  hazardous  waste 
at  a  RCRA  interim  status  facility. 

In  light  of  the  new  authorities,  the 
Agency  proposed  in  the  preamble  to  the 
April  10, 1985  proposed  rule  (50  FR 
14118),  a  revised  policy  for  Hsting  of 
RCRA-related  sites  on  the  NPL.  Under 
the  proposed  policy,  listing  on  the  NPL 
of  RCRA-related  sites  would  be  deferred 
imtil  the  Agency  determined  that  RCRA 
corrective  action  measures  were  not 
likely  to  succeed  due  to  factors  outlined 
in  the  following  paragraph. 

On  June  10, 1986  (51  FR  21057),  EPA 
announced  several  new  components  of 
the  RCRA/NPL  deferral  policy  for 
placing  RCRA-regulated  facilities  on  the 
NPL.  Certain  RCRA  facilities  at  which 
Subtitle  C  corrective  action  authorities 
are  available  would  generally  be  listed 
if  they  had  an  HRS  score  of  28.50  or 
greater  and  fell  within  at  least  one  of  the 
following  categories:  (1)  Facilities 
owTied  by  persons  who  have 
demonstrated  an  inability  to  finance  a 
cleanup  as  evidenced  by  their 
invocation  of  the  bankruptcy  laws;  (2) 
facilities  that  have  lost  authorization  to 
operate,  or  for  which  there  are 
additional  indications  that  the  ov^mer  or 
operator  will  be  imwilling  to  undertake 
corrective  action;  or  (3)  facilities, 
analyzed  on  a  case-by-case  basis,  whose 
owners  or  operators  have  a  clear  history 
of  unwillingness  to  undertake  corrective 
action. 

The  Agency  also  recognized  that 
facilities  clearly  not  subject  to  RCRA 
Subtitle  C  corrective  action  authorities 
would  be  eligible  for  listing  on  the  NPL, 
including  those  that  ceased  treating, 
storing  or  disposing  of  hazardous  wastes 
prior  to  November  19, 1980  (the 
effective  date  of  the  RCRA  hazardous 
waste  regulations),  and  sites  at  which 
only  material  exempted  frtim  the 
statutory  or  regulatory  definition  of 
solid  waste  or  hazardous  waste  are 
managed.  Id.  In  addition,  RCRA 
hazardous  waste  handlers  to  which 
Subtitle  C  corrective  action  authorities 
do  not  apply,  such  as  hazardous  waste 
generators  or  transporters  not  required 
to  have  interim  status  or  a  final  RCRA 
permit,  also  are  eligible  for  listing.  Id. 

On  June  24, 1988  (53  FR  23980)  and 
October  4, 1989  (54  FR  41004),  EPA 
revised  the  NPL/RCRA  deferral  policy 
by  identifying  four  new  categories  of 
RCRA  sites  eligible  for  listing  on  the 
NPL:  (1)  Non-  or  late  filers;  (2)  pre- 
HSWA  permittees;  (3)  protective  filers; 


and  (4)  converters.'  In  the  June  24, 1988, 
revision,  EPA  also  recognized  that  sites 
where  RCRA  corrective  action  may  not 
apply  to  all  contamination  are  eligible 
for  hsting  (53  FR  23982). 

On  August  9, 1988  (53  FR  30002), 
EPA  proposed  additional  revisions  to 
the  policy  concerning  criteria  to 
determine  if  an  owner  or  operator  is 
unable  to  pay  for  corrective  action.  No 
final  Agency  action  has  been  taken  on 
those  proposed  revisions. 

On  August  9,  1988  (53  FR  30005),  in 
a  separate  Federal  Register  notice,  EPA 
also  further  revised  a  portion  of  the 
NPL/RCRA  deferral  policy  relating  to 
the  determination  of  unwillingness.  The 
Agency  specified  that  circumstances 
under  which  RCRA  sites  may  be  listed 
on  the  NPL  if  an  owner/ operator's 
unwillingness  to  undertake  corrective 
action  is  established  through 
noncompliance  vWth  one  or  more  of  the 
following:  (1)  A  Federal  or  substantially 
equivalent  state  unilateral 
administrative  order  requiring 
corrective  action,  after  the  facility 
owner/operator  has  exhausted 
administrative  due  process  rights;  (2)  a 
Federal  or  substantially  equivalent  State 
unilateral  administrative  order  requiring 
corrective  action,  if  the  facility  owner/ 
operator  did  not  piu'sue  administrative 
due  process  rights  within  the  specified 
time;  (3)  an  initial  Federal  or  State 
preliminary  injunction  or  other  judicial 
order  requiring  corrective  action;  (4)  a 
Federal  or  State  RCRA  permit  condition 
requiring  corrective  action  after  the 
facility  owner/operator  has  exhausted 
administrative  due  process  rights;  or  (5) 
a  final  Federal  or  State  consent  decree 
or  administrative  order  on  consent 
requiring  corrective  action  after  the 
exhaustion  of  dispute  resolution 
procedures. 

EPA  also  may  depart  from  the  above 
criteria  on  a  case-by-case  basis  where 
CERCLA  authorities  are  determined  to 
be  more  appropriate  than  RCRA 
authorities  for  cleaning  up  a  site.  [See, 
e.g.,  56  FR  5602,  February  11, 1991). 


'Non-  or  late  filers  are  facilities  that  were 
treating,  storing  or  disposing  of  hazardous  waste 
after  November  19, 1980.  but  did  not  file  a  Part  A 
permit  by  that  date  and  have  little  or  no  history  of 
compliance  with  RCRA.  Pre-HSWA  permittees  are 
facilities  that  have  permits  in  place  that  pre-date  the 
1984  corrective  action  requirements  of  HSWA.  The 
protective  filer  category  includes  facilities  which 
have  filed  Part  A  permit  applications  for  treatment, 
storage  and  disposal  of  hazardous  wastes  as  a 
precautionary  measure  only,  and  were  never 
actually  engaged  in  hazardous  waste  management 
activities  subject  to  RCRA  Subtitle  C  corrective 
action.  Converters  are  facilities  that  at  one  time 
were  treating  or  storing  RCRA  Subtitle  C  hazardous 
waste  but  have  since  converted  to  generator-only 
status,  or  are  engaged  in  no  other  hazardous  waste 
activity  for  which  interim  status  is  required  (53  FR 
22992.  June  24, 1988). 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
materials,  Intergovernmental  relations, 
Natural  resources.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Authority:  42  U.S.C.  9605;  42  U.S.C.  9620; 
33  U.S.C.  1321(C)(2);  E.O.  11735,  3  CFR. 
1971-1975  Comp.,  p.  793;  E.O.  12580.  3  CFR. 
1987  Comp.,  p.  193. 

Dated:  March  8, 1995. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Doc.  95-6673  Filed  3-17-95;  8:45  am) 
BILUNG  CODE  6660-S(M> 


40  CFR  Part  300 
[FRL-5174-2] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 

the  national  priorities  list. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Kent  City  Mobile  Home  Park  Site  in 
Kent  City,  Michigan  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP) 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1990 
(CERCLA),  as  amended. 
EFFECTIVE  DATE:  March  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  G.  Lavis,  Remedial  Project 
Manager  (HSE-5J);  Waste  Management 
Division;  Emergency  Response  Branch; 
U.S.  Environmental  Protection  Agency, 
Region  5;  77  West  Jackson  Boulevard; 
Chicago,  IL  60604-3590.  Phone  (312) 
886-7183. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
identifies  sites  which  appear  to  present 
a  significant  risk  to  public  health, 
welfare,  or  the  environment  and  it 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action. 


Section  300.  66(c)(8)  of  the  NCP  states 
that  Fund-financed  actions  may  be 
taken  at  sites  deleted  from  the  NPL. 

The  site  EPA  deletes  from  the  NPL  is 
the  Kent  City  Mobile  Home  Park  Site  in 
Kent  City,  Michigan.         "^ 

An  explanation  of  the  criteria  for 
deleting  sites  from  the  NPL  was 
presented  in  section  II  of  the  November 
8, 1994,  Notice  of  Intent  to  Delete  FR 
Doc.  No.  94-27647.  A  description  of  the 
site  and  how  it  meets  the  criteria  for 
deletion  was  presented  in  Section  IV  of 
that  notice. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  December 
7, 1994. 

EPA  received  one  comment  on  the 
deletion  of  the  Kent  City  Mobile  Home 
Park  Site  from  the  NPL. 

Comment:  Commenter  states  they  are 
"concerned  by  the  proposal  to  abandon 
a  carbon  tetrachloride  contaminated 
well"  at  the  site  because  "groundwater 
is  a  valuable  resource  for  present  and 
future  generations  and  that  groundwater 
contamination  should  therefore  be 
remediated  whenever  possible." 

Response:  EPA  appreciates  the 
concern  and  strongly  agrees  that 
groundwater  is  a  valuable  resource;  it  is 
EPA's  policy  to  promote  protection  of 
our  groundwater  resource  and  to  restore 
usable  goundwater  to  beneficial  use 
whenever  possible.  However,  at  the 
Kent  City  site,  the  level  of 
contamination  is  so  low  and  the  area  of 
contamination  so  localized,  that 
remediation  is  not  practical. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

PART  300— [AMENDED] 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(d);  E.O.  11735,  38  FR  21243;  E.O. 
12580.  52  FR  2923;  E.O.  12777,  56  FR  54757. 

Appendix  B— [AMENDED] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
Kent  City  Mobile  Home  Park  Site,  Kent 
City,  Michigan. 

Dated:  March  8, 1995. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

[FR  Doc.  95-6770  Filed  3-17-95;  8:45  am] 
BILUNQ  CODE  6SaO-SO-P 
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DEPARTMENT  OF  TRANSPORTATION 

RMMrch  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

[Docket  No.  PS-IOi;  Amdt  192-73  and  105- 

5*1 

RIN  2137— AB  47 

Excavation  Damage  Prevention 
Programs  for  Gas  and  Hazardous 
Liquid  and  Carbon  Dioxide  Pipelines 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  Bnal  rule  extends  the 
existing  excavation  damage  prevention 
requirements  for  gas  pipelines  in  urban 
areas  to  gas  pipelines  in  rural  areas; 
establishes  excavation  damage 
prevention  program  requirements  for 
hazardous  hquid  and  carbon  dioxide 
pipelines;  requires,  writh  limited 
exceptions,  line  markers  for  gas 
transmission  lines  in  urban  areas;  and 
permits  smaller  lettering  on  line 
markers  for  hazardous  liquid  and  carbon 
dioxide  pipelines  in  heavily  developed 
urban  areas. 

This  final  rule  is  accompanied  by  a 
notice  of  proposed  rulemaking 
(NPRMKDocket  No.  PS-IOIA),  which 
proposes  mandatory  participation  in 
qualified  one-call  systems  by  pipeline 
operators.  This  final  rule  and  the  NPRM 
are  intended  to  reduce  excavation 
damage,  the  largest  single  cause  of 
reportable  pipeline  accidents. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  April  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  (202)  366-2036.  or 
Christina  M.  Sames,  (202)  366-4561, 
regarding  the  content  of  this  final  rule; 
or  the  Dockets  Unit,  (202)  366-5046.  for 
copies  of  this  doctunent  or  other 
material  in  the  docket. 

SUPPt.EMENTARY  INFORMATION 

Related  Document 

The  Secretary  of  Transportation, 
pursuant  to  49  U.S.C.  60114,  is  required 
to  establish  minimum  standards  for  one- 
call  systems.  RSPA  implemented  those 
requirements  in  49  CFR  part  198  and 
has  prepared  a  NPRM  titled  "Mandatory 
Participation  in  Qualified  One-Call 
Systems  by  Pipeline  Operators"  (Docket 
No.  PS-IOIA). 

The  NPRM  proposes  to  amend  this 
final  rule  by  requiring  that  operators  of 
interstate  and  intrastate  pipelines 
participate  in  qualified  one-call  systems. 
However,  the  NPRM  proposes  less 
stringent  standards  for  the  participation 


of  small  entities  (including  operators  of 
master  meter  systems)  whose  primary 
activity  does  not  include  the 
transportation  of  gas. 

Although  RSPA  anticipates  these 
regulations  will  be  amended  by  a  final 
rule  addressing  mandatory  participation 
in  quahfied  one-call  systems,  RSPA  sees 
no  reason  to  delay  the  regulations 
developed  in  this  final  rule.  In  the 
meantime,  RSPA  urges  pipeline 
operators  to  voluntarily  participate  in 
qualified  one-call  systems  that  cover  the 
areas  where  their  pipeline  faciUties  are 
located. 

Excavation  Damage 

Excavation  damage  is  the  largest 
single  cause  of  reportable  gas  and 
hazardous  liquid  pipeline  accidents.  , 
EKuing  the  period  of  January  1, 1988 
throu^  E)ecember  31, 1993,  33  percent 
or  481  of  a  total  of  1,456  reported  gas 
pipeline  incidents  were  caused  by 
excavation  damage  by  persons  other 
than  the  operator  or  its  contractor. 
These  incidents  resulted  in  35  deaths, 
151  personal  injuries,  and  about 
$42,570,000  in  property  damage.  Of 
these  481  reported  excavation  damage 
incidents,  178  incidents  or  37  percent 
occurred  in  Class  1  and  2  locations 
(class  locations  are  described  in  49  CFR 
192.5)  where  damage  prevention 
programs  have  not  been  required.  These 
Class  1  and  2  incidents  resulted  in  7 
deaths,  40  personal  injuries,  and  about 
$10,912,000  in  property  damage. 

Similarly,  during  the  1988-1993 
period,  20  percent  or  245  of  a  total  of 
1,221  reported  hazardous  Hquid 
pipeUne  accidents  were  caused  by 
excavation  damage  by  persons  other 
than  the  pipeline  operator  or  its 
contractor.  These  accidents  resulted  in  3 
deaths,  46  personal  injuries,  and  about 
$48,821,000  in  property  damage,  hi 
addition,  about  264.500  barrels  of 
hazardous  liquids  were  reported  to  have 
been  spilled  as  a  result  of  these 
accidents. 

The  above  statistics  do  not  account  for 
all  of  the  gas  pipeUne  incidents  and 
hazardous  Uquid  pipeline  accidents  that 
have  occiured  from  1988  to  1993. 
Sections  191.3  and  195.50  exempt 
certain  gas  pipeline  incidents  and 
hazardous  liquid  pipeline  accidents 
from  the  reporting  requirements.  Thus, 
the  actual  number  of  personal  injuries 
and  the  amount  of  property  damage 
resulting  from  excavation  damage  by 
persons  other  than  the  operator  or  its 
contractor  can  be  assumed  to  be  higher. 

Existing  Gas  Damage  Prevention 
Program 

The  most  widely  accepted  approach 
to  reducing  excavation  damage  to 


underground  pipelines  and  other 
underground  facilities  is  a  formalized 
damage  prevention  program  that 
employs  a  one-call  system.  RSPA 
permits  this  approach  for  gas  pipelines 
under  the  current  §  192.614,  "Damage 
Prevention  Program."  Section 
192.614(a)  allows  a  pipeline  operator  to 
perform  any  of  the  duties  required  by 
§  192.614(b)  through  participation  in  a 
one-call  system.  Such  participation  does 
not  relieve  the  operator  of  responsibility 
for  compliance  with  any  requirements 
of  §  192.614  that  are  not  satisfied  by  the 
one-call  system. 

The  current  rule  requires  each  gas 
pipeline  operator,  with  limited 
exceptions,  to  establish  and  implement 
a  written  damage  prevention  program 
for  buried  gas  pipelines  in  highly 
populated  or  urban  areas,  specifically 
Class  3  and  4  locations.  Damage 
prevention  programs  have  not  been 
required  for  gas  pipehnes  in  Class  1  and 
2  locations  or  for  hazardous  liquid  and 
carbon  dioxide  pipelines  subject  to  part 
195.  Also  excluded  from  this  current 
requirement  for  a  damage  prevention 
program  are  permanently  marked 
pipelines  in  certain  Class  3  locations 
(described  in  §  192.5(d)(2)),  pipehnes  to 
which  access  is  physically  controlled  by 
the  operator,  petroleum  gas  pipelines 
subject  to  §  192.11,  and  master  meter 
systems  as  defined  in  §  191.3. 

Gas  pipeline  operators  in  Class  3  and 
4  locations,  with  certain  exclusions 
previously  discussed,  are  ciurently 
required  by  §  192.614  to:  (1)  Identify 
excavators  normally  operating  in  the 
area  where  the  pipeline  is  located;  (2) 
provide  notification  to  the  pubUc  and 
actual  notification  to  excavators  of  the 
program's  existence  and  purpose,  as 
well  as  how  to  learn  the  location  of 
underground  pipelines  before 
excavation  activities  begin;  (3)  provide  a 
means  for  receiving  and  recording 
notification  of  planned  excavations;  (4) 
if  an  operator  has  buried  pipelines  in 
the  area  of  planned  excavation,  provide 
actual  notification  to  a  person  who  has 
given  notice  of  intent  to  excavate  of  the 
type  of  temporary  markings  to  be 
provided  and  how  to  identify  them;  (5) 
provide  temporary  marking  of  buried 
pipelines  in  the  area  of  the  excavation 
in  a  timely  manner;  and  (6)  inspect,  as 
fiw}uently  as  necessary,  pipelines  that 
the  operator  has  reason  to  believe  could 
be  damaged  by  the  excavation  activities 
and,  in  case  of  blasting,  include  leakage 
surveys.  An  operator  may  perform  any 
of  these  six  duties  through  participation 
in  a  one-call  system,  but  participation 
does  not  relieve  the  operator  of 
responsibiUty  for  compUance  with 
§192.614. 


OneOdI  Systems 

A  one-call  system  is  a  commimication 
system  estabUshed  individually  or 
jointly  by  utihties,  government  agencies, 
or  other  operators  of  underground 
faciUties  to  provide  a  single  telephone 
number  (other  methods  of 
communication  are  also  used)  for 
excavators  and  the  general  public  to  call 
to  notify  participating  members  of  their 
.  intent  to  engage  in  excavation  activities. 
Notices  of  intent  to  excavate  are 
received  by  the  operational  center  and 
transmitted  to  the  operators  of 
underground  pipeUne  facilities  and 
other  imdergroimd  facilities  that 
participate  in  the  system.  Upon  receipt 
of  notices  of  intended  excavation 
activities,  participating  operators  that 
have  imderground  faciUties  in  that  area 
arrange  for  the  timely  identification  and 
temporary  marking  of  their  undergroimd 
facilities.  Underground  operators  may 
inspect  the  site  during  the  excavation 
activities  to  insure  the  safety  of  their 
undergroimd  facilities. 

National  One-Call  Campaign 

Presently,  there  are  74  one-call 
systems  in  the  United  States  operating 
in  48  states  and  the  District  of 
Coliunbia.  These  one-call  systems  may 
not  meet  all  of  the  qualifications  of  a 
"one-call  notification  system,"  as 
defined  in  §  198.39.  Two  states  and 
Puerto  Rico  are  ciurently  without  a  one- 
call  system. 

Approximately  45  states  and  the 
District  of  Columbia  have  damage 
prevention  laws  that,  to  a  varying 
extent,  govern  the  activities  performed 
by  excavators  and  persons  locating  and 
temporarily  marking  underground 
facilities.  However,  most  of  the  existing 
state  damage  prevention  programs  do 
not  meet  all  of  the  requirements  of 
§  198.37,  "State  one-call  damage 
prevention  program." 

To  address  the  problem  of  incomplete 
national  one-call  coverage  and  the 
deficiencies  in  some  of  the  existing  one- 
call  systems,  RSPA  has  launched  a 
national  campaign  to  encourage  states  to 
adopt  improved  one-call  notification 
systems.  The  national  campaign  will 
target  states  for  concentrated  outreach  to 
assist  these  states  in  their  efforts  to 
upgrade  their  ciurent  one-call  systems. 
The  national  campaign  will  also  work 
with  selected  states  where  there  is  a 
need  to  strengthen  the  one-call 
legislation  or  where  a  state  is  currently 
without  one-call  legislation. 

Notice  of  Proposed  Rulemaking 

To  reduce  the  incidence  of  excavation 
damage,  RSPA  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  titled 


"Natiu^l  Gas  and  Hazardous  Liquid 
Pipeline  Damage  Prevention  Program" 
(53  FR  24747,  June  30. 1988).  The 
NPRM  proposed  to  (1)  Delete  the 
damage  prevention  program  exemption 
for  buried  onshore  gas  pipelines  in  Class 
1  and  2  locations,  and  for  gas  pipelines 
in  Class  3  locations  that  are  marked  in 
accordance  with  §  192.707;  (2)  require 
that  hazardous  Uquid  pipeline  operators 
carry  out  similar  damage  prevention 
programs  for  their  buried  onshore 
pipelines;  and  (3)  require  that  gas 
pipeline  operators  permanently  mark 
their  mains  and  transmission  lines  in 
Cliiss  3  and  4  locations,  except  where 
placement  of  a  marker  is  impractical. 

Presentation  to  Advisory  CcMnmittees 

RSPA  presented  the  three  proposals 
Usted  above  to  its  two  pipeline  advisory 
committees,  the  Technical  PipeUne 
Safety  Standards  Committee  (TPSSC) 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC). 

On  September  13. 1988.  the  TPSSC 
discussed  and  unanimously  supported 
extending  §  192.614  to  cover  onshore 
gas  pipelines  in  Class  1  and  2  locations. 
However,  the  TPSSC  generally  opposed 
the  proposal  requiring  line  markers  over 
mains  and  transmission  Unes  in  Class  3 
and  4  locations.  Some  members  argued 
the  proposed  marking  would  be  too 
burdensome  and  that  markers  in  these 
class  locations  might  cause  an  excavator 
to  rely  on  the  markers  for  location 
information  instead  of  using  the  one-call 
system.  However,  two  members  stated 
their  large  gas  companies  occasionally 
install  markers  in  Class  3  and  4 
locations,  as  this  final  rule  will  now 
generally  require  for  transmission  lines. 

On  September  14,  1988,  the  THLPSSC 
voted  6  to  4  against  the  proposed  rule 
to  require  hazardous  liquid  pipeline 
operators  to  establish  and  carry  out 
damage  prevention  programs  over  the 
entire  length  of  their  pipelines. 
Opposition  stemmed  from  the  need  to 
identify  "on  a  current  basis"  the  persons 
who  normally  engage  in  excavation 
activities  in  rural  areas  and  the  problem 
of  identifying  excavators  who  might 
come  from  some  distant  location  or  who 
recently  entered  the  excavation 
business.  A  committee  member  also 
expressed  concern  over  the  exact 
meaning  of  "as  often  as  needed," 
language  in  the  proposed  rule  which 
refers  to  the  fiequency  of  notifying  the 
public  of  the  damage  prevention 
program,  and  "leakage  surveys 
applicable  to  the  liquid  transported," 
language  which  refers  to  the  type  of 
inspection  done  on  pipeUnes  that  might 
have  been  damaged  by  blasting. 


Additional  Recommendations 

The  Transportation  Research  Board 
(TRB)  proposed  extending  the 
excavation  damage  prevention  program 
requirements  to  Uquid  pipelines.  TRB  is 
a  unit  of  the  National  Research  Council 
and  provides  pubUc  comment  on 
scientific  and  technical  questions  of 
national  importance.  Their  proposal  was 
published  in  a  report  titled  "Special 
Report  219-Pipelines  and  PubUc 
Safety."  The  report  states  that  although 
most  gas  and  liquid  transmission 
pipeUnes  were  constructed  in 
imdeveloped  areas  and  buried  with  2'^/2 
to  3  feet  of  cover  to  prevent  disturbance, 
development  is  intruding  on  these  high 
pressure  pipelines  and  is  increasing  the 
risk  of  failures  from  excavation  damage. 
In  the  section  of  the  Executive  Summary 
titled  "Damage  Prevention  and  PubUc 
Awareness  Programs,"  the  report 
identifies  significant  gaps  in  existing 
damage  prevention  measures.  TRB's 
first  recommendation  for  closing  these 
gaps  was  to  extend  the  gas  pipeUne 
damage  prevention  program  to  Uquid 
pipeUnes.  That  recommendation  is  one 
of  the  principal  thrusts  of  this  final  rule. 

Comments  on  the  NPRM 

RSPA  received  81  conunents  on  the 
three  proposed  rule  changes.  The 
commenters  included  gas  and  liquid 
pipeline  operators,  governmental 
agencies,  and  industry  trade 
associations. 

Comments — Damage  Prevention 
Program,  part  192 

Of  the  41  conunents  received 
addressing  the  proposal  to  extend  the 
existing  requirement  for  a  damage 
prevention  program  in  §  192.614  to 
Class  1  and  2  locations  and  to  maii^ed 
pipelines  in  Class  3  locations,  93 
percent,  including  a  gas  industry  trade 
association,  expressed  full  or  partial 
support,  and  7  percent  were  opposed. 
Among  those  in  support,  a  large  gas 
transmission  company  commented  that 
the  proposal  would  have  no  significant 
impact  on  its  operations  because  it 
participates  in  one-call  systems 
regardless  of  class  location,  or  it 
conducts  similar  programs  in  Class  1 
and  2  locations  where  one-caU  systems 
are  not  yet  operative.  A  large  gas 
distribution  company  supported  the 
proposal  because  the  company 
voluntarily  includes  Class  1  and  2 
locations  in  its  ciurent  damage 
prevention  program  and  believes 
customers  and  the  general  pubUc  expect 
the  expenditure. 

Among  those  opposed,  a  large  gas 
distribution  company  argued  that 
because  conditions  in  luban  (Class  3 
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and  4  locations)  and  rural  (Class  1  and 
2)  locations  are  completely  diH^erent, 
different  types  of  damage  prevention 
programs  are  logical  and  reasonable  and 
have  evolved  to  meet  these  special 
conditions.  The  company  commented 
that  requiring  the  same  damage 
prevention  program  in  both  areas  defies 
logic  and  cannot  be  cost-efi'ective.  In 
particular,  the  company  stated  that  the 
temporary  marking  of  pipelines  would 
be  more  expensive  and  less  cost- 
effective  in  rural  areas  because  of  the 
greater  distances  to  be  traveled. 

As  indicated  above,  37  percent  of  the 
gas  pipeline  excavation  damage 
reported  over  the  1988  to  1993  period 
occtirred  in  Class  1  and  2  locations  and 
resulted  in  7  deaths,  40  personal 
injuries,  and  milHons  of  dollars  in 
property  damage.  Therefore,  RSPA 
rejects  the  argument  that  applying  the 
same  damage  prevention  program  to 
both  urban  and  rural  areas  defies  logic 
and  cannot  be  cost-effective. 
Furthermore,  the  overwhelming  support 
expressed  for  extension  of  the  gas 
damage  prevention  program  rule 
supports  RSPA's  determination  that  this 
action  is  warranted  to  reduce  the 
incidence  of  excavation  damage. 

Comments — Line  Markers,  Part  192 

Of  the  67  comments  received 
regarding  the  proposal  to  require 
permanent  line  markers  for  gas  mains 
and  transmission  lines  in  Class  3  and  4 
locations  except  where  placement  is 
impractical,  22  percent  indicated  full  or 
partial  support  and  78  percent  were 
opposed.  Those  favoring  the  proposal 
included  the  National  Transportation 
Safety  Board  (NTSB).  NTSB  is  the 
Federal  agency  responsible  for 
investigating  and  determining  the  cause 
of  pipeline  accidents  involving  a  death, 
substantial  property  damage,  or 
significant  safety  issues.  NTSB  stated 
that  while  it  may  not  be  practicable  to 
mark  pipelines  in  some  Class  3  and  4 
locations,  line  markers  should  generally 
be  required  for  gas  transmission  lines. 
Similarly,  a  gas  distribution  company 
commented  that  additional  line  markers 
may  make  sense  when  elevated 
pressures  are  involved,  as  is  often  the 
case  with  transmission  lines,  or  when 
pipelines  are  installed  in 
unconventional  places.  A  state 
regulatory  agency  commented  that  prior 
to  adoption  of  the  existing  Class  3  and 
4  location  line  marking  exception,  many 
operators  were  required  to  mark  mains 
and  transmission  lines  in  Class  3  and  4 
locations.  The  state  agency  pointed  out 
that  many  operators  have  continued  this 
practice  even  though  it  is  no  longer 
required.  The  agency  said  that  marking 
pipelines  in  these  areas  is  not 


impractical  and  provides,  in 
conjunction  with  the  damage  prevention 
program,  an  extra  line  of  defense  against 
excavation  damage. 

Several  of  those  opposed  to  requiring 
line  markers  argued  the  proposed 
exception  for  locations  "where 
placement  of  a  marker  is  impractical"  is 
imprecise  and  would  result  in  continual 
differences  of  opinion  between 
operators  and  government  inspectors. 
Many  commenters  felt  that  pipeline 
markers  are  useful  for  indicating  the 
presence  of  a  buried  pipeline  within  a 
rural  right-of-way  but  are  of  little  benefit 
in  urban  areas  where  excavators  are 
generally  aware  of  the  presence  of 
buried  utihties  and  of  Uie  need  to  call 
before  they  dig.  Many  commenters  also 
felt  that  excavators  in  urban  areas  might 
get  a  false  impression  of  the  exact 
location  of  buried  pipeUnes  from  the 
placement  of  line  markera  and  assiune 
they  can  dig  without  contacting  a  one- 
call  system  or  the  pipeline  operator  for 
temporary  marking.  Several  commenters 
pointed  out  that  property  owners  and 
planning  commissions  would  resist 
installation  of  pipeline  markers  in  Class 
3  and  4  locations  for  aesthetic  reasons. 
Also,  a  large  gas  distribution  operator 
commented  that  while  marker  posts  at 
every  road  crossing  in  a  rural  setting  are 
reasonable,  marker  posts  at  every  street 
intersection  in  cities  and  suburbs  are 
imreasonable  because  of  the  very  large 
number  of  pipeline  street  crossings. 

This  final  rule  has  not  adopted  the 
proposal  to  require  gas  mains  be  marked 
in  Class  3  and  4  locations.  Because 
mains  generally  operate  at  lower 
pressures  than  transmission  lines,  they 
usually  pose  less  of  a  threat  to  public 
safety  in  the  event  of  excavation 
damage.  Thus,  RSPA  believes  there  is 
lesser  need  for  mains  to  be  marked  as 
a  backup  to  damage  prevention 
programs.  Also,  RSPA  agrees  with 
TPSSC's  and  the  commenters'  view  that, 
because  of  the  vast  niunber  of  mains  to 
be  marked  in  Class  3  and  4  locations, 
compliance  would  be  unduly 
burdensome  and  line  markers  would 
Ukely  be  more  expensive  to  install  and 
maintain. 

This  final  rule  has  adopted  the  line 
marker  requirement  for  gas  transmission 
lines  in  Class  3  and  4  locations,  except 
where  placement  of  a  marker  is 
impractical.  RSPA  believes  this  is  a 
reasonable  means  of  advancing  safety 
without  imposing  an  undue  burden  on 
the  operators.  There  are  relatively  few 
gas  transmission  lines  in  Class  3  and  4 
locations  and  some  of  these  gas 
transmission  operators  already 
voluntarily  mark  their  pipeUnes.  RSPA 
agrees  with  these  commenters  who 
indicated  that  these  Une  markers 


provide  an  extra  line  of  defense  against 
excavation  damage. 

Further  support  for  requiring  gas 
transmission  lines  in  Class  3  and  4 
locations  to  be  marked  is  found  in 
§  195.410.  Section  195.410  requires  line 
markers  for  hazardous  liquid  pipelines 
in  urban  areas  with  specific  exceptions 
for  heavily  developed  urban  areas,  such 
as  downtown  business  centers.  Many  of 
the  objections  to  placing  line  markers  in 
urban  areas  have  been  resolved  by 
permitting  adjustment  of  the  marker's 
location.  RSPA  believes  that  some  line 
markers  installed  to  mark  gas 
transmission  lines  in  Class  3  and  4 
locations  could  be  suitably  flush 
mounted  on  streets,  sidewalks,  and 
other  appropriate  surfaces  to  minimize 
the  situations  where  placement  of 
standing  markers  would  be 
objectionable.  When  considering  the 
design  of  flush  mounted  gas  pipeline 
markers,  it  may  be  helpful  to  note 
§  192.707(d)(1)  currently  permits 
operators  to  use  less  than  standard  letter 
size  on  line  markers  in  heavily 
developed  urban  areas.  This  final  rule 
amends  §  195.410(a)(2)(i)  to  provide  the 
same  flexibility  for  the  lettering  size  on 
line  markera  in  similar  areas  for 
hazardous  Uquid  and  carbon  dioxide 
pipelines. 

A  few  commentera  objected  to  the 
phrase  in  §  192.707(b)  of  "where 
placement  of  a  marker  is  impractical." 
Commenters  stated  the  phrase  is  too 
indefinite  and  should  be  clarified.  RSPA 
believes  the  phrase  is  appropriate  as  it 
has  been  applied  successfully  to  allow 
operatora  limited  discretion  in 
determining  where  to  install  markera  for 
buried  gas  main  and  transmission  lines 
in  Class  3  and  4  locations.  The  phrase 
will  continue  to  allow  operatora  limited 
discretion  when  a  marker  would  be 
extremely  difficult  or  expensive  to 
install  or  maintain,  would  create  a 
dangerous  condition,  or  would  be 
ineff^ective  because  it  would  be  obscured 
or  otherwise  would  not  serve  to  reduce 
the  likelihood  of  excavation  type 
damage  to  the  pipeline. 

RSPA  is  not  penuaded  by  the 
commentera'  and  TPSSC's  view  that  the 
presence  of  markers  in  Class  3  and  4 
areas  might  cause  excavatora  to  rely  on 
the  location  of  the  marker  and  to  dig 
without  notifying  the  one-call  system. 
No  evidence  was  offered  to  support  this 
view  and  it  has  not  been  true  for 
markera  in  Class  1  and  2  locations. 
Pipeline  markera  are  installed  to  warn 
excavatora  of  the  presence  of  buried 
pipelines,  to  provide  a  telephone 
number  to  obtain  more  accurate  location 
information,  and  to  allow  peraons  in  the 
area  to  report  indications  of  other 
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problems  relating  to  the  safety  of  the 
pipeline. 

Comments — Damage  Prevention 
Program,  part  195 

Of  the  16  commentera  who  responded 
to  the  proposal  to  require  hazardous 
liquid  pipeUnes  carry  out  damage 
prevention  programs,  15  commentera 
indicated  full  or  partial  support  and 
only  one  commenter  was  opposed.  Of 
those  expressing  support,  a  large 
products  transmission  company 
commented  it  has  always  advocated 
practical,  cost  effective,  damage 
prevention  programs  and  ha^  made  the 
locations  of  its  faciUties  known  to 
landownera.  developera,  and  excavatora. 
Additionally,  its  company  policy  has 
been  to  provide  inspectora  during  and 
after  excavation  activities.  An  industry 
trade  association  replied  that  it  concura 
with  RSPA  that  federal  regulations  for 
the  development  of  damage  prevention 
programs  should  be  appUed  to 
hazardous  Uquid  pipeline  operatora. 
The  one  commenter  opposed,  a 
hazardous  Uquid  pipeUne  company, 
said  it  would  be  impossible  to  know  of 
every  backhoe  operation  in  the  area  of 
its  pipelines.  This  company  further 
stated  that  any  obUgation  to  prepare  an 
excavator  list  should  be  limited  to 
checking  coimty  Ucenses  every  4  to  6 
months. 

RSPA  is  not  swayed  by  the 
THLPSSC's  and  the  commenter's 
concern  about  the  difficulty  of 
identifying  excavatora  in  rural  areas. 
Although  some  excavatora  may  be 
difficult  to  identify,  operatora  are  only 
required  to  identify  excavatora  by 
reasonably  available  means.  Regarding 
one  commenter's  suggestion  that 
excavator  lists  be  assembled  only  from 
coimty  licenses,  RSPA  believes  that  this 
procedure  could  be  a  supplementary 
approach  to  identifying  and  notifying 
excavatora  of  the  damage  prevention 
program,  since  not  all  counties  or  other 
political  subdivisions  require  licenses 
for  all  excavatora  in  their  jurisdiction.  It 
would  generally  be  more  helpful  for 
operators  to  contact  the  one-call  centera 
operating  in  the  area  of  their  pipeline 
for  excavator  information  or  to  look  for 
excavator  advertisements  in 
pubUcations  such  as  the  local  yellow- 
pages  and  newspapere. 

One  THLPSSC  member  questioned 
the  meaning  of  the  phrase  "as  often  as 
needed,"  currently  in  §  192.614(b)(2) 
and  proposed  in  §  195.442(b)(2),  to 
describe  the  frequency  of  notification  to 
the  public  and  excavatora  to  make  them 
aware  of  the  damage  prevention 
program.  This  phrase,  which  is  retained, 
is  intended  to  require  that  operatora 
provide  additional  notice  when  damage 


appeara  to  be  caused  by  peraons 
unaware  of  the  damage  prevention 
program.  More  frequent  advertisement 
would  be  expected  to  have  a  positive 
effect  on  program  results. 

hi  proposed  §  195.442(b)(6)(ii),  the 
phrase  "leakage  surveys  appUcable  to 
the  liquid  transported"  was  intended  to 
indicate  the  required  leakage  surveys 
must  be  appropriate  for  the  commodity 
being  transported.  However,  in  view  of 
the  concern  expressed  by  a  THLPSSC 
member  over  its  meaning,  RSPA  has 
deleted  the  term  from  §  195.442(b)(6)(ii) 
and  has  replaced  it  with  the  comparable 
performance-based  standard  of  the  gas 
pipeUne  damage  prevention  program 
rule. 

Amendments 

Extending  the  Damage  Prevention 
Program,  Part  192 

RSPA  is  amending  §  192.614  to 
require  that  operatora  of  gas  pipelines  in 
Class  1  and  2  locations,  with  Umited 
exception,  carry  out  damage  prevention 
programs.  The  existing  exception  for 
Class  1  and  2  locations  under 
§  192.614(c)(1)  is  removed  and  replaced 
with  an  exception  for  pipelines  located 
offshore. 

The  operatora  affected  by  this  action 
will  be  given  6  months  to  implement 
their  damage  prevention  program. 

The  existing  exception  under 
§  192.614(c)(2)  for  pipelines  in  Class  3 
locations  and  marked  in  accordance 
with  §  192.707  is  also  removed.  The 
operatora  affected  by  this  action  will  be 
given  12  months  to  mark  the  location  of 
their  pipelines.  Pipelines  to  which 
access  is  physically  controlled  by  the 
operator  and  pipelines  that  are  part  of 
a  petroleum  gas  system  subject  to 
§  192.11  or  part  of  a  distribution  system 
operated  by  a  peraon  in  connection  with 
that  peraon's  leasing  of  real  property  or 
by  a  condominium  or  cooperative 
association  would  still  be  exempt.  RSPA 
is  taking  this  action  after  considering 
the  high  incidence  of  excavation-related 
accidents  in  Class  1  and  2  locations,  the 
generally  recognized  efficacy  of  damage 
prevention  programs,  and  the  favorable 
comments  received  in  response  to  the 
NPRM. 

Extending  Line  Markers,  Part  192 

Because  of  the  continuing  incidence 
of  excavation  damage  in  Class  3  and  4 
locations  and  the  extra  risk  posed  by 
damage  to  transmission  lines  in  these 
areas,  RSPA  is  amending  §  192.707  to 
require  that  gas  operators  place  and 
maintain  Une  markera,  as  close  as 
practical,  over  buried  transmission  lines 
in  Class  3  and  4  locations  except  where 
placement  is  impractical.  Accordingly, 


the  exception  imder  §  192.707(b)(2)  for 
line  markera  over  buried  pipelines  in 
Class  3  and  4  locations  where  a 
§  192.614  damage  prevention  program  is 
in  effect  is  revised  to  limit  the  exception 
to  mains  and  to  transmission  Unes 
where  placement  of  a  marker  is 
impractical. 

Providing  Flexibility  in  Lettering 
Requirements  and  Placement  of  Line 
Markers,  Part  195 

RSPA  has  provided  flexibility  in  the 
lettering  requirements  listed  under 
§  195.410(a)(2)  by  excepting  the  lettering 
on  line  markera  for  hazardous  liquid 
and  carbon  dioxide  pipelines  in  heavily 
developed  urban  areas  from  the 
minimum  height  and  stroke 
requirements.  RSPA  has  also  provided 
flexibiUty  in  the  placement  of  markera 
by  changing  the  word  "impracticable" 
to  "impractical"  under 
§  195.410(b)(2)(i).  These  exceptions 
were  not  proposed  in  the  NPRM  but  wiU 
provide  hazardous  liquid  and  carbon 
dioxide  operators  the  same  flexibiUty  as 
is  currently  afforded  natural  gas 
pipeline  operatora  in  §  192.707{b)(2)(i) 
and  (d)(1).  These  revisions  to  the 
current  regulations  will  provide  uniform 
lettering  requirements  and  ujiiform 
marker  placement  for  operatora  of 
natural  gas,  hazardous  liquid,  and 
carbon  dioxide  pipeUnes. 

Establishing  Damage  Prevention 
Programs,  Part  195 

RSPA  is  amending  part  195  by  adding 
§  195.442  to  require  that  operatora  of 
buried  hazardous  liquid  and  carbon 
dioxide  pipelines  carry  out  a  written 
damage  prevention  program  similar  to 
the  current  §  192.614  requirements  for 
natural  gas  pipeUnes.  The  operators 
affected  by  this  action  will  be  given  6 
months  to  implement  their  damage 
prevention  program.  This  action  is 
warranted  due  to  the  excavation  damage 
accident  rate  for  hazardous  liquid 
pipelines  and  the  demonstrated 
effectiveness  of  damage  prevention 
programs.  Commentera  overwhelmingly 
supported  this  proposal.  TRB's  "Special 
Report  219-Pipelines  and  Public 
Safety,"  (referenced  above),  also 
supported  amending  the  regulations  to 
require  damage  prevention  programs  for 
liquid  pipelines. 

Rulemaking  Analyses 

E.O.  12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
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Budget.  The  final  rule  is  also  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26. 1979). 

RSPA  has  prepared  a  regulatory 
evaluation  to  assess  the  costs  and 
associated  benefits  that  are  expected  to 
result  from  this  final  rule.  The 
regulatory  evaluation  shows  net  benefits 
resulting  from  this  final  rule  of  between 
$1,375,000  and  $1,991,000  per  year.  A 
copy  of  the  regulatory  evaluation  is 
available  in  this  docket. 

Federalism  Assessment 

This  rulemaking  action  will  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612  (52  FR 
41685;  October  30, 1987).  RSPA  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

Based  on  the  focts  available  about  the 
anticipated  impact  of  this  rulemaking 
action,  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605)  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities;  i.e. 
gas  pipeline  operators,  small  hazardous 
liquid  pipeUne  operators,  or  small 
carbon  dioxide  pipeline  operators.  This 
determination  is  based  on  the  following: 
(1)  RSPA  is  not  aware  of  any  small  gas, 
hazardous  liquid,  or  carbon  dioxide 
transmission  companies;  (2)  small 
operators  of  pipelines  that  are  part  of  a 
petroleum  gas  system  subject  to  §  192.11 
or  are  a  part  of  a  distribution  system 
operated  in  connection  with  the  leasing 
of  real  property,  including  master  meter 
operators,  are  not  affected  by  this 
regulatory  action,  (3)  while  there  are 
many  small  gas  distribution  operators, 
they  are  currently  required  to  have 
excavation  damage  prevention  programs 
in  the  urban  areas  where  the  majority  of 
their  customers  are  located. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  for  written 
damage  prevention  programs  for  gas 
pipelines  in  rural  areas  under  the 
revised  §  192.614  and  for  hazardous 
liquid  and  carbon  dioxide  pipelines  in 
urban  and  nual  areas  under  die  new 
§  195.442.  None  of  these  information 
collection  requirements  would  be 


prepared  for  the  purpose  of  submittal  to 
RSPA. 

The  information  collection 
requirements  associated  with  this  final 
rule  are  being  submitted  to  0MB  for 
approval  in  accordance  with  44  U.S.C. 
chapter  35  under  the  following: 

OMB  No:  2137-0049  for  the  added 
burden  to  gas  pipehnes  and  under 
New  for  hazardous  Uquid  and  carbon 
dioxide  pipelines; 

Administration:  DOT,  RSPA; 

Title:  Excavation  Damage  Prevention 
Programs  for  Gas  and  Hazardous 
Liquid  and  Carbon  Dioxide  Pipelines; 

Need  for  Information:  To  reduce 
excavation  damage,  the  largest  single 
cpuse  of  pipeline  accidents; 

Proposed  Use  of  Information:  For 
preparation  of  written  damage 
prevention  programs  for  gas  pipelines 
in  rural  areas  under  the  revised 
§  192.614  and  for  hazardous  liquid 
and  carbon  dioxide  pipelines  imder 
the  new  §  195.442; 

Frequency:  On  occasion; 

Burden  Estimate:  For  2137-0049  (gas 
pipeline  operators):  30,428  hrs 
annually  will  be  added  to  the  ciurent 
biuden  to  industry;  under  NEW 
(hazardous  liquid  pipeUne  operators): 
19.580  hrs  annually; 

Respondents:  Operators  subject  to  49 
CFR  parts  192  and  195; 

Form(s):  None; 

Average  Burden  Hours  per  Respondent: 
13  hrs  (gas  pipeline  operators);  77  hrs 
(hazardous  liquid  pipeline  operators). 

For  further  information  contact:  The 
Information  Management  Division.  M- 
34.  Office  of  the  Secretary  of 
Transportation.  400  Seventh  Street  SW, 
Washington.  DC  20590.  Tel.  (202)  366- 
4735.  Comments  on  the  information 
collection  requirements  should  be 
submitted  to:  OMB.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
officer  for  DOT,  RSPA.  It  is  requested 
that  comments  sent  to  OMB  also  be  sent 
to  the  RSPA  rulemaking  docket  for  this 
final  rule. 

List  of  Subjects 

49  CFR  Part  192 

Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Anhydrous  anunonia.  Carbon  dioxide. 
Petroleiun.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  parts  192  and  195  are  amended  as 
follows: 


PART  192>-{AMENDED] 

1.  The  authority  citation  for  part  192 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108,  60109,  60110,  60113,  60118;  49  CFR 
1.53. 

2.  In  §  192.614,  paragraph  (c)(1)  and 
(c)(2)  are  revised  to  read  as  follows: 

§  1 92.61 4    Damage  prevention  program. 

*        •        •        *        • 

(c)  *  •  * 

(1)  Pipelines  located  offshore. 

(2)  Pipelines,  other  than  those  located 
offshore,  in  Class  1  or  2  locations  imtil 
September  20, 1995. 
***** 

3.  Section  192.707  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  192.707    Line  marlcers  for  mains  and 
transmission  lines. 

***** 

(b)  Exceptions  for  buried  pipelines. 
Line  markers  are  not  required  for  the 
following  pipelines: 

(1)  Mains  and  transmission  lines 
located  offshore,  or  at  crossings  of  or 
under  waterways  and  other  bodies  of 
water. 

(2)  Mains  in  Class  3  or  Class  4 
locations  where  a  damage  prevention 
program  is  in  effect  under  §  192.614. 

(3  j  Transmission  lines  in  Class  3  or  4 
locations  until  March  20, 1996. 

(4)  Transmission  Unes  in  Class  3  or  4 
locations  where  placement  of  a  line 
marker  is  impractical. 


PART  195— {AMENDED] 

4.  The  authority  citation  for  part  195 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  60102,  60104,  60108, 
60109;  49  CFR  1.53. 

5.  Section  195.410  is  amended  by 
removing  the  term  "impracticable"  from 
paragraph  (b)(2)(i)  and  adding 
"impractical"  in  its  place,  and  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 95.41 0    Line  markers. 

(a)  *  *  • 

(2)  The  marker  must  state  at  least  the 
following  on  a  background  of  sharply 
contrasting  color: 

(i)  The  word  "Warning,"  "Caution," 
or  "Danger"  followed  by  the  words 
"Petroleum  (or  the  name  of  the 
hazardous  liquid  transported)  Pipeline", 
or  "Carbon  Dioxide  Pipeline,"  all  of 
which,  except  for  markers  in  heavily 
developed  lu-ban  areas,  must  be  in 
letters  at  least  one  inch  high  with  an 
approximate  stroke  of  one-quarter  inch. 

fii)  The  name  of  the  operator  and  a 
telephone  number  (including  area  code) 


where  the  operator  can  be  reached  at  all 
times. 

***** 

6.  Section  195.442  is  added  to  subpart 
F  to  read  as  follows: 

§  195.442    Damage  prevention  program. 

(a)  After  September  20, 1995.  and 
except  for  pipelines  listed  in  paragraph 
(c)  of  this  section,  each  operator  of  a 
buried  pipehne  shall  carry  out  in 
accordance  with  this  section  a  written 
program  to  prevent  damage  to  that 
pipeline  by  excavation  activities.  For 
the  purpose  of  this  section,  "excavation 
activities"  include  excavation,  blasting, 
boring,  tunneling,  backfilling,  the 
removal  of  above  ground  structures  by 
either  explosive  or  mechanical  means, 
and  other  earth  moving  operations.  An 
operator  may  comply  with  any  of  the 
requirements  of  paragraph  (b)  of  this 
section  through  participation  in  a  public 
service  program,  such  as  a  one-call 
system,  but  such  participation  does  not 
reheve  the  operator  of  responsibility  for 
compliance  with  this  section. 

(b)  The  damage  prevention  program 
required  by  paragraph  (a)  of  this  section 
must,  at  a  minimum: 

(1)  Include  the  identity,  on  a  current 
basis,  of  persons  who  normally  engage 
in  excavation  activities  in  the  area  in 
which  the  pipeline  is  located. 

(2)  Provide  for  notification  of  the 
pubhc  in  the  vicinity  of  the  pipeline 
and  actual  notification  of  the  persons 
identified  in  paragraph  (b)(1)  of  this 
section  of  the  following,  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  program: 

(i)  The  program's  existence  and 
purpose;  and 

(ii)  How  to  learn  the  location  of 
underground  pipelines  before 
excavation  activities  are  begxm. 

(3)  Provide  a  means  of  receiving  and 
recording  notification  of  planned 
excavation  activities. 

(4)  If  the  operator  has  buried  pipelines 
in  the  area  of  excavation  activity, 
provide  for  actual  notification  of 
persons  who  give  notice  of  their  intent 
to  excavate  of  the  type  of  temporary 
marking  to  be  provided  and  how  to 
identify  the  markings. 

(5)  Provide  for  temporary  marking  of 
buried  pipehnes  in  the  area  of 
excavation  activity  before,  as  far  as 
practical,  the  activity  begins. 

(6)  Provide  as  follows  for  inspection 
of  pipehnes  that  an  operator  has  reason 
to  believe  could  be  damaged  by 
excavation  activities: 

(i)  The  inspection  must  be  done  as 
frequently  as  necessary  during  and  after 
the  activities  to  verify  the  integrity  of 
the  pipeline;  and 


(ii)  In  the  case  of  blasting,  any 
inspection  must  include  leakage 
siuveys. 

(c)  A  damage  prevention  program 
under  this  section  is  not  required  for  the 
following  pipehnes: 

(1)  Pipelines  located  offshore. 

(2)  Pipehnes  to  which  access  is 
physically  controlled  by  the  operator. 

Issued  in  Washington,  IX]  on  February  17, 
1995. 

Ana  Sol  Gutierrez, 

Deputy  Administrator,  Research  and  Special 

Programs  Administration. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Doclcet  No.  950106003-5070-02;  I.D. 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule  and  approval  of  catch 
sharing  plan. 

summary:  NMFS,  on  behalf  of  the 
International  Pacific  Hahbut 
Commission  (IPHC),  pubhshes 
regulations  governing  the  Pacific  halibut 
fishery  implemented  by  the  IPHC  and 
approved  by  the  Secretary  of  State. 
NMFS  also  approves  catch  limits  for 
Areas  2A  and  2C.  approves  regulations 
implementing  a  catch  sharing  plan  for 
Area  2A.  and  repeals  three  regulations 
for  Area  4.  This  final  rule  is  intended  to 
enhance  the  conservation  of  the  Pacific 
halibut  stock  and  to  rebuild  and  sustain 
it  in  the  northern  Pacific  Ocean  and 
Bering  Sea. 

EFFECTIVE  DATE:  March  15. 1995. 
ADDRESSES:  NMFS  Alaska  Regional 
Office,  709  W  9th  Street,  P.O.  Box 
21668,  Juneau,  AK  99802-1668, 
telephone:  907-586-7228;  NMFS 
Northwest  Regional  Office,  Bldg.  1,  7600 
Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070.  telephone:  206-586-6140. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aven  Andersen.  907-586-7228,  or  Joe 
Scordino,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  and  Canada  for  the 


Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea  (Convention),  signed  at  Ottawa. 
Ontario,  on  March  2. 1953,  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29. 1979).  has  implemented  new 
regulations  governing  the  Pacific  hahbut 
fishery  in  1995.  The  Secretary  of  State 
of  the  United  States  has  accepted  the 
IPHC  regulations  imder  section  4  of  the 
Northern  Pacific  Halibut  Act  (Halibut 
Act,  16  U.S.C.  773-773k).  However,  the 
IPHC  did  not  adopt  1995  catch  limits  for 
any  portion  of  Area  2.  Therefore,  the 
United  States  is  adopting  catch  limits 
for  Areas  2A  and  2C,  which  are 
implemented  under  domestic  rule  as 
described  herein. 

On  behalf  of  the  IPHC,  the  approved 
IPHC  regulations  are  pubhshed  in  the 
Federal  Register  to  provide  notice  of 
their  effectiveness,  and  to  inform 
persons  subject  to  the  regulations  of  the 
restrictions  and  requirements.  The  IPHC 
held  its  annual  meeting  on  January  23- 
26,  1995,  in  Victoria,  British  Columbia, 
and  adopted  regulations  for  1995.  The 
substantive  changes  to  the  previous 
IPHC  regulations  (59  FR  22522.  May  2. 
1994)  include:  (1)  New  catch  hmits  for 
all  areas  except  Areas  2A  and  2C;  (2)  a 
commercial  fishing  season  opening  on 
March  15  and  closing  November  15  for 
all  areas  except  2A.  which  hSs  specific 
1-day  openings;  (3)  repeal  of  a 
prohibition  on  automated  hook . 
strippers;  (4)  elimination  of  Area  4D-N; 
(5)  a  requirement  that  hahbut  be  dressed 
before  offloading;  and  (6)  revisions  to 
the  Area  4  clearance  requirements.  In 
addition,  because  the  non  Indian 
directed  commercial  fishery  in  Area  2A 
is  likely  to  exceed  the  subquota  for  this 
fishery  during  the  first  10-hour  opening, 
the  IPHC  announced  that  it  would 
impose  vessel  trip  limits.  However, 
because  it  was  unknown  at  the  time  of 
the  meeting  how  many  vessels  might 
participate  in  the  Area  2A  fishery,  the 
IPHC  staff  will  determine  and  announce 
the  vessel  trip  limits  necessary  to  avoid 
exceeding  the  subquota  prior  to  the  July 
5  opening,  when  better  information  will 
be  available  on  the  number  of  vessels 
that  may  participate  in  the  fishery. 

The  U.S.  and  Canadian 
Commissioners  were  unable  to  agree 
upon  new  catch  limits  for  Area  2,  which 
includes  all  waters  off  Canada  (Area 
2B),  waters  off  southeast  Alaska  (Area 
2C),  and  waters  off  Washington,  Oregon, 
and  California  (Area  2A).  However,  the 
U.S.  and  Canadian  Commissioners 
expressed  a  joint  commitment  to  adopt 
domestic  catch  limits  for  their 
respective  portions  of  Area  2  to  ensure 
conservation  of  the  halibut  stock. 
Without  domestic  action,  the  Area  2 
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catch  limits  for  the  1994  halibut 
Gsheries  would  remain  in  effect  for 
1995.  The  1994  catch  limits  for  Areas  2C 
and  2A  of  11,000,000  lb  (4,990  mt)  and 
550,000  lb  (249.5  mt),  respectively,  are 
higher  than  the  catch  limits 
recommended  by  the  U.S. 
Commissioners  for  1995.  The  lower 
catch  limits  were  recommended  by  the 
U.S.  Commissioners  based  on  recent 
stock  assessments,  because  of  a 
continuing  decline  in  the  abundance  of 
halibut,  and  the  need  to  reduce  catch 
limits  to  conserve  the  stock.  Based  on 
this  recommendation  and  the  findings 
in  the  February  1995  Environmental 
Assessment  (EA)  prepared  on  these 
catch  limits,  the  NOAA  Assistant 
Administrator  for  Fisheries  (AA) 
approves  the  catch  limits  of  520,000  lb 
(235.9  mt)  in  Area  2A  and  9,000,000  lb 
(4,082  mt)  in  Area  2C  recommended  by 
the  U.S.  Commissioners  at  the  IPHC 
meeting.  Canada  is  expected  to  adopt  a 
9.520,000  lb  (4.318  mt)  total  allowable 
catch  (TAC)  level  for  Area  2B  as 
recommended  by  the  Canadian 
Commissioners.  Copies  of  the  EA  are 
available  from  NMFS  (see  ADDRESSES). 

Section  5  of  the  Halibut  Act  (16  U.S.C. 
773c)  provides  that  the  Secretary  of 
Commerce  (Secretary)  shall  have  general 
responsibility  to  cany  out  the 
Convention,  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Halibut  Act.  The  Secretary's  authority 
has  been  delegated  to  the  AA.  Section 
5  of  the  Halibut  Act  (16  U.S.C.  773c(c)) 
also  authorizes  the  regional  fishery 
management  councils  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  hahbut  catch  in  U.S.  Convention 
waters  that  are  in  addition  to,  but  not  in 
conflict  with,  regulations  of  the  IPHC. 
Regulations  developed  by  the  councils 
may  be  implemented  only  with  the 
Secretary's  approval.  Under  this 
authority,  NOAA  requested  the  Pacific 
and  North  Pacific  Fishery  Management 
Councils  to  allocate  halibut  catches 
should  allocation  be  necessary. 

Repeal  of  Unnecessary  Regulations 

NMFS  repeals  three  regulations  that 
were  necessary  during  the  past  open 
access  fishery  in  waters  off  Alaska,  but 
that  have  been  made  unnecessary  by 
provisions  of  the  individual  fishing 
quota  (IFQ)  program  (50  CFR  part  676) 
that  will  govern  the  fishery  for  the  first 
time  this  year.  The  North  Pacific  Fishery 
Management  Council  (NPFMC) 
recommended  the  repeal  of  these 
regulations  at  its  December  1994 
meeting.  NMFS  issues  this  final  rule 
repealing  them  before  the  start  of  the 


1995  Alaska  commercial  halibut  fishery. 
Regulations  implementing  the  IFQ 
program  were  pubUshed  on  November 
9, 1993  (58  FR  59375).  They  since  have 
been  amended  at  59  FR  28281,  Jime  1, 
1994;  59  FR  43502,  August  24. 1994 
(corrected  at  59  FR  51874.  October  13, 
1994);  and  59  FR  51135,  October  7, 
1994. 

First,  NMFS  repeals  §  301.7(f),  a 
regulation  that  (1)  closes  Area  4B  to 
commercial  halibut  fishing  when  the 
commercial  harvest  amounts  to  315,000 
lb  (143  mt),  and  (2)  withholds  the 
remainder  of  that  area's  harvest  Umit 
until  the  fishery  reopens  on  August  15. 
NMFS,  at  the  reconunendation  of  the 
NPFMC,  implemented  these  provisions 
to  provide  summer  fishing  opportunities 
for  operators  of  small  vessels  that  catch 
and  land  all  their  halibut  in  Area  4B, 
which,  in  an  open-access  fishery,  are  at 
a  competitive  disadvantage  with  the 
operators  of  larger  vessels  that  catch  and 
land  hahbut  in  other  areas  as  well  as  in 
Area  4B  (59  FR  27241,  May  26,  1994). 

Second.  NMFS  removes  §  301.10(g), 
which  (1)  divides  Area  4E  into  a 
southeast  part  and  a  northwest  part,  (2) 
provides  for  a  test  fishery  in  the 
southeast  part,  (3)  closes  the  southeast 
part  when  30  percent  of  the  total  Area 
4E  quota  has  been  harvested  fi-om  the 
southeast  part,  and  (4)  transfers  50 
percent  of  the  amount  of  the  quota 
remaining  in  the  northwest  part,  as  of 
August  1 ,  to  the  quota  of  the  southeast 
part.  NMFS,  on  the  recommendation  of 
the  NPFMC,  implemented  this  provision 
in  1991  to  ensure  that,  in  the  open 
access  fishery,  the  small-boat  fisheries 
of  Nelson  Island  and  Nunivak  Island 
would  have  an  opportunity  for  an 
equitable  share  of  the  harvest  in  Area  4E 
(56  FR  19617,  April  29, 1991). 

Third,  NMFS  removes  three 
paragraphs  of  §  301.11  regarding  trip 
harvest  limits.  Section  301.11(g)  limits 
all  vessels  fishing  in  Area  4B  to  a 
maximum  catch  of  10,000  lb  (4.5  mt)  per 
fishing  period  fi'om  Jime  6  through 
August  14;  §  301.11(h)  limits  all  vessels 
fishing  in  Area  4C  to  a  maximum  catch 
of  10,000  lb  (4.5  mt)  of  halibut  per 
fishing  period;  and  §  301.11(j)  limits  all 
vessels  fishing  in  Area  4E  to  a  maximum 
catch  of  6,000  lb  (2.7  mt)  of  halibut  per 
fishing  period.  NMFS,  on  the 
recommendation  of  the  NPFMC, 
implemented  these  provisions  to  (1) 
enhance  fishing  opportxmides  for 
operators  of  vessels  that  land  their  total 
aimual  catch  within  Area  4B  (59  FR 
22522,  May  2. 1994);  (2)  enhance  the 
economic  development  of  the  Pribilof 
Islands  (55  FR  23085,  June  6, 1990),  and 
(3)  increase  the  competitive  advantage 
of  the  small  vessels  that  catch  and  land 


their  halibut  exclusively  in  Area  4B  (59 
FR27241.May  26, 1994). 

The  IFQ  program  provides  each 
permitted  fisher  with  an  individual 
share  of  the  harvest  limit  for  a  fishing 
area,  which  the  fisher  may  harvest 
anytime  during  the  fishing  season  that 
he  or  she  deems  to  be  the  safest  and 
most  economical.  Thus,  the  IFQ 
program  eUminates  the  need  for 
regulations,  such  as  harvest  limits  per 
fishing  period,  intended  to  equalize  the 
competitive  abilities  of  fishers.  In 
addition,  community  development 
quota  (CDQ)  allocations  under  the  IFQ 
program  will  provide  special  economic 
benefits  to  resident  fishers  in  Area  4. 
Hence,  these  regulations  would  impose 
an  economic  hardship  on  some  fishers 
under  the  IFQ  program.  For  example,  a 
fisher  with  an  IFQ  or  CDQ  allocation 
amounting  to  17.637  lb  (8  mt)  for  Area 
4B  would  be  unable  to  harvest  his  or  her 
entire  allocation  if  the  existing 
regulations  are  not  removed.  "Thus,  the 
regulation  is  unnecessary,  because  it  has 
been  superseded  by  provisions  of  the 
IFQ  program,  and  it  would  be 
burdensome  on  fishers  if  it  were  not 
removed.  The  same  reasoning  applies  to 
the  other  paragraphs  removed  by  this 
final  rule. 

NMFS  has  prepared  a  regulatory 
impact  review  (RIR)  for  this  action.  It 
concludes  Vhat  the  action  would  have  no 
significant  economic  or  social  impacts, 
is  not  a  significant  regulatory  action  as 
defined  by  E.O.  12866,  requires  no  new 
reporting  requirements,  would  not 
increase  administrative  or  enforcement 
costs,  and  would  not  substantially  alter 
the  current  management  process.  A 
copy  of  the  RIR  may  be  obtained  from 
the  NMFS  Alaska  Regional  Office  (see 
ADDRESSES). 

Catch  Sharing  Plan 

The  PFMC  has  prepared  catch  sharing 
plans  since  1988  to  allocate  the  TAC  of 
Pacific  halibut  among  treaty  Indian, 
non-Indian  commercial,  and  non-Indian 
sport  fisheries  in  Area  2A  off 
Washington,  Oregon,  and  California.  For 
1995  and  beyond,  the  PFMC 
recommended  revisions  only  to  the 
allocations  within  the  non-Indian 
fisheries,  leaving  the  treaty  Indian  share 
of  35  percent  of  the  Area  2A  TAC  the 
same  as  for  1994.  The  PFMC's 
recommended  Catch  Sharing  Plan  for 
1995  and  Beyond  (Plan)  divides  the 
non-Indian  harvest  into  three  shares 
with  the  sport  fishery  north  of  the 
Columbia  River  receiving  36.6  percent, 
the  sport  fishery  south  of  the  Columbia 
River  receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  recommended  Plan  also 
contains  a  number  of  management 


measures  including  restricting  the  non- 
Indian  commercial  fishery  to  the  area 
south  of  Subarea  2A-1  (south  of  the 
treaty  Indian  tribes'  usual  and 
accustomed  fishing  area).  A  complete 
description  of  the  proposed  Plan, 
background  information  on 
development  and  rationale  for  the  Plan, 
and  the  proposed  regulations  necessary 
to  implement  the  Plan  were  published 
in  the  Federal  Register  on  January  12, 
1995  (60  FR  2925)  vnth  a  request  for 
public  comments.  This  action  responds 
to  public  comments  on  the  proposed 
Plan  and  proposed  implementing 
regulations  and  announces  approval  of 
the  final  Plan,  and  final  implementing 
regulations.  Comments  and  Responses 
on  the  Proposed  Plan  and  the  Proposed 
Rule. 

NMFS  received  six  letters  from  the 
public  with  comments  on  the  proposed 
Plan  and  one  letter  with  comments  on 
the  proposed  sport  regulations.  One 
letter  from  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  expressed 
support  for  the  Plan  and  five  letters 
from  commercial  fishery  interests  were 
opposed.  The  one  letter  with  comments 
on  the  proposed  sport  regulations  was 
from  Washington  Department  of  Fish 
and  Wildlife  (WDFW)  and  was  based  on 
input  the  State  received  from  sport 
fishing  representatives  at  a  public 
workshop  on  the  Pacific  halibut  sport 
fishery  on  February  3, 1995.  The 
comments  are  summarized  below  wdth 
responses. 

Comment  1 :  ODFW  supports  approval 
of  the  Plan,  because  it  provides  a  better 
balance  between  resource  harvest  and 
resource  distribution.  Available 
scientific  information  indicates  that 
most  (as  high  as  70  percent)  of  the 
halibut  in  Area  2A  are  foimd  south  of 
subarea  2A-1;  however,  for  many  years, 
the  harvests  south  of  subarea  2A-1  have 
averaged  30  to  35  percent  of  the  TAC 
but  those  harvest  do  not  reflect  the 
abundance  and  distribution  of  halibut 
available  to  Oregon  and  California 
fishers. 

Response:  The  Plan  increases  the 
allocation  to  sport  fisheries  off  Oregon 
and  California  by  about  8  percent  over 
1994  (&t)m  about  12.7  percent  of  the 
Area  2A  TAC  in  1994  to  20.6  percent  in 
1995).  The  Plan  also  closes  the  non- 
Indian  directed  commercial  fishery 
north  of  subarea  2A-1.  The  PFMC 
recommended  this  shift  in  harvests  to 
the  south  to  provide  a  broader 
distribution  of  harvests  in  Area  2A  that 
is  more  consistent  with  the  distribution 
of  halibut  biomass  in  Area  2  A. 

Comment  2:  The  reallocation  from 
commercial  to  sport  fishery  would 
unreasonably  and  imfairly  terminate  a 


106-year-old  commercial  longline 
fishery  north  of  Willapa  Bay. 

Response:  The  Plan  does  reduce  the 
allocation  to  the  commercial  fishery 
from  50  percent  of  the  non-Indian 
allocation  to  31.7  percent  and  does  shift 
the  location  of  the  directed  (traditional) 
conunercial  halibut  fishery  south  of 
Willapa  Bay.  Participation  in  the  Area 
2A  halibut  fishery  by  non-Indian 
commercial  and  sport  users  has 
increased  and  the  potential  harvests  by 
both  groups  have  had  to  be  severely 
restricted  in  recent  years  to  prevent 
quota  overages.  The  continued  need  to 
reduce  fishing  effort  and  fishing 
opportunity  prompted  the  PFMC  to 
review  the  overall  allocations  to 
determine  what  changes  could  be  made 
to  preserve  the  viabiUty  of  some  of  the 
Area  2A  halibut  fisheries  over  the  long 
term.  Because  halibut  quotas  are 
expected  to  be  low  and  not  sufficient  to 
fulfill  the  needs  of  all  user  groups  for 
the  near  future,  the  PFMC  has  placed  a 
high  priority  on  maintaining  viable 
sport  fisheries  and  the  coastal 
commxmity  businesses  supported  by 
sport  fisheries  in  developing  its 
allocation  recommendations. 

Comment  3:  The  basis  for  the  PFMC's 
recommendation  was  an  economic 
analysis  that  was  fundamentally  flawed 
with  respect  to  treatment  of  economic 
contributions  of  the  commercial  and 
sport  sectors  of  the  fishery.  That 
analysis,  an  EA/RIR,  includes  data  on 
the  niunbers  of  conunercial  vessels  in 
the  fishery,  but  does  not  include 
comparable  information  on  charterboats. 

Response:  Concerns  about  the 
economic  analysis  were  raised  by  the 
Fishing  Vessel  Owners'  Association  at 
the  PFMC's  Hahbut  Advisory  Subpanel 
meeting  in  July  1994  and  at  the  PFMC's 
public  meeting  in  October  1994,  and  the 
author  of  the  analysis  did  address  the 
concerns  at  these  meetings.  The  EA/RIR 
contained  the  best  available  information 
on  all  sectors  of  the  halibut  fishery  in 
Area  2A  including  catches  by 
charterboats.  Although  the  PFMC  did 
review  and  consider  economic  aspects 
of  the  revised  allocations,  such 
information  was  not  the  primary  basis 
for  its  recommendation.  The  PFMC 
placed  a  high  priority  on  maintaining 
viable  sport  fisheries  and  the  coastal 
community  businesses  supported  by 
sport  fisheries  in  developing  the 
allocation  recommendations. 

Comment  4:  Small  longline 
commercial  vessels  will  not  be  able  to 
safely  and  reasonably  transit  from  Neah 
Bay  or  Westport  to  the  area  open  to 
commercial  fishing  south  of  Willapa 
Bay.  Larger  boats  would  have  to  absorb 
the  additional  time  and  expense  of 
fishing  in  southern  waters. 


Response:  NMFS  acknowledges  that 
this  action  may  reduce  the  number  of 
commercial  vessels  operating  in  this 
fishery;  however,  with  the  need  to 
reduce  fishing  effort  and  shift  harvests 
into  areas  of  halibut  biomass,  it  is  not 
possible  to  accommodate  the  entire  fleet 
that  would  like  to  fish  off  the  northern 
Washington  coast. 

Comment  5:  The  PFMC  failed  to 
analyze  other  reasonable  alternatives 
such  as  a  system  of  individual  fishing 
quotas  based  on  historical  landings. 

Response:  Various  alternatives  and 
options  for  allocation  between  and 
within  commercial  and  sport  sectors 
were  considered,  analyzed  and 
discussed  by  the  PFMC  over  the  course 
of  five  pubhc  meetings  from  September 
1993,  when  the  PFMC  decided  to 
consider  all  aspects  of  the  hali\)ut 
allocation  issue  and  to  develop  a  multi- 
year  plan  for  1995  and  beyond,  through 
adoption  of  a  final  Plan  at  the  PFMC's 
October  1994  public  meeting.  At  its 
November  1993  pubUc  meeting,  the 
PFMC  did  discuss  transferable 
Individual  Quotas  (IQs)  for  the  non- 
Indian  commercial  halibut  fishery 
including  transfer  of  IQs  to  sport  users 
in  2A.  As  described  in  the  EA/RIR,  the 
PFMC,  in  developing  the  IQ  program  for 
fixed  gear  sablefish,  initially  included 
Pacific  halibut.  However,  as  the  PFMC 
proceeded  with  the  development  of  the 
fixed-gear  IQ  program,  it  decided  that  its 
limited  resources  would  best  be  spent  in 
development  of  the  IQ  program  for  the 
much  larger  sablefish  fishery.  The 
halibut  fishery  was  sufficiently  different 
not  to  be  included  with  the  sablefish 
fishery.  An  IQ  program  was  identified 
for  halibut  allocations  in  1995  and 
beyond,  and  the  PFMC  advised  the 
commercial  fishing  industry  to  take  the 
lead  in  establishing  a  committee  to 
develop  a  proposal  for  PFMC 
consideration. 

Comment  6:  The  Hahbut  Act  requires 
that  any  limited  entry  scheme  be 
consistent  with  section  303(b)(6)  of  the 
Magnuson  Act. 

Response:  This  action  is  not  a  Umited- 
entry  scheme.  It  does  not  place  direct 
limits  on  who  can  participate,  rather  it 
reallocates  among  groups  and  shifts  the 
area  of  participation. 

Comment  7:  The  Halibut  Act  requires 
that  any  allocation  be  reasonably 
calculated  to  promote  conservation. 

Response:  The  potential  Pacific 
hahbut  harvest  in  Area  2A  by  either  the 
non-Indian  commercial  fishery  or  the 
sport  fishery  can  easily  exceed  the  non- 
Indian  allocation,  thereby  exceeding  the 
overall  Area  2A  quota,  which  could 
result  in  conservation  problems  for  the 
halibut  resource  in  Area  2A.  All  of  the 
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quotas  are  calculated  to  promote 
conservation. 

Comment  8:  The  PFMC  recommended 
prohibiting  double-dipping  by 
commercial  vessels  that  also  may  fish  in 
the  sport  fishery,  but  did  not  address 
multiple  access  by  the  charterboat 
fishery. 

Response:  The  Plan  prohibits 
commercial  fishing  for  halibut  from  any 
vessel  that  participates  in  the  sport 
fishery  for  halibut  in  Area  2A  and  vice 
versa.  This  includes  charter  boats.  The 
PFMC  is  concerned  that  increased 
numbers  of  charterboat  vessels 
operating  in  the  sport  fishery  will  also 
participate  in  the  commercial  fishery  in 
Area  2A.  The  PFMC  considers  this 
double-dipping  into  both  commercial 
and  sport  allocations  as  inconsistent 
with  its  intent  to  provide  separate 
quotas  and  opportunity  for  each 
harvesting  sector  to  utilize  its  allocation. 
Because  the  potential  fishing  effort  and 
harvests  far  exceed  what  the  resource 
can  accommodate,  the  PFMC  is  trying  to 
allocate  fairly  among  various  groups. 

Comment  9:  There  is  no  net  economic 
benefit,  from  either  a  national  or  local 
perspective,  demonstrated  by  the 
reallocation. 

Response:  The  analysis  in  the  EA/RIR 
indicates  varying  losses/gains  on  the 
alternatives  considered  by  the  PFMC  in 
terms  of  net  economic  value,  local 
personal  income,  or  state  level  income 
with  the  principal  result  of  the 
allocations  being  distributional  shifts. 
As  noted  above,  although  the  PFMC  did 
consider  economic  aspects  of  the 
revised  allocations,  such  information 
was  not  the  primary  basis  for  its 
recommendation.  The  PFMC  concluded 
that  the  best  use  for  the  limited  halibut 
resource  in  Area  2A  was  to  stabilize  the 
recreational  fishery  while  allowing 
some  commercial  harvest. 

Comment  10:  The  PFMC  did  not 
follow  a  procedure  that  allowed  for 
public  input. 

Response:  As  described  above,  the 
PFMC  considered  and  discussed 
allocation  options  over  the  course  of 
five  public  meetings,  during  which 
descriptions  and  analyses  of  the  options 
were  provided  to  the  pubUc  and  pubUc 
input  was  received  both  orally  and  in 
writing. 

Comment  11:  The  change  in  fishing 
boundary  will  disrupt  the  collection  of 
data  on  the  catch  per  unit-of-effort 
needed  to  manage  the  hahbut  stock. 

Response:  Although  catch  and  effort 
data  caiuiot  be  derived  from  non-Indian 
commercial  harvests  in  the  closed  area 
in  the  future,  the  same  data  will 
continue  to  be  collected  from  the 
commercial  fisheries  in  the  open  area  as 


well  as  bom  tribal  commercial  fisheries 
in  the  closed  area. 

Comment  12:  The  proposed 
geographic  redistribution  of  harvest  is 
not  based  on  a  conservation  concern. 

Response:  NMFS  agrees  that  the 
harvest  shift  was  not  necessitated  by  a 
conservation  concern.  See  response  to 
Comment  1. 

Comment  13:  The  PFMC  did  not 
consider  the  findings  of  the  Halibut 
Advisory  Subpanel  (HAS),  which  had 
nearly  agreed  on  an  option  to  allocate  40 
percent  of  the  TAC  to  commercial  users 
and  60  percent  to  sport  users. 

Response:  The  PFMC  did  not  adopt 
the  recommendations  of  the  HAS,  but  it 
considered  them  before  it  made  its 
decision.  The  decision  is  fully 
supported  by  the  record. 

Comment  14:  Why  did  salmon  trollers 
receive  15  percent  of  the  non-Indian 
commercial  allocation? 

Response:  In  the  mid-1980's,  quota 
reductions  and  increased  fishing  effort 
caused  constraints  on  the  commercial 
fishery,  reducing  it  from  multi-day 
seasons  (35  days  in  1985)  that 
overlapped  the  May  chinook  salmon 
troll  season  to  the  current  1-day,  10- 
hour  openings  that  occur  only  in  the 
summer  months.  From  about  1960  to  the 
mid-1980's,  salmon  trollers  caught 
about  15  percent  of  the  commercial 
halibut  fishery  quota  incidental  to  their 
salmon  troll  fishery.  With  the  reduced 
seasons  in  recent  years  that  occurred 
outside  the  timeframe  of  the  chinook 
salmon  fishery,  the  trollers  lost  their 
fishing  opportunity.  The  PFMC  decided 
that  an  allocation  within  the 
commercial  fishery  was  necessary  to 
provide  trollers  the  opportunity  to 
retain  halibut  caught  incidentally 
during  chinook  salmon  troll  seasons. 

Comment  15:  WDFW  recommends 
that  the  sport  fishing  season  in  Puget 
Soimd  open  on  May  25  and  close  on 
July  29.  This  recommendation  is  based 
on  recent  performance  of  the  fishery 
that  indicates  an  average  of  440  lb  (0.2 
mt)  of  halibut  were  caught  on  weekdays 
and  1000  lb  (0.5  mt)  on  weekend  days. 
With  the  area  allocation  of  34,653  lb 
(15.7  mt)  and  closures  on  Tuesday  and 
Wednesday,  these  average  catches 
would  allow  29  weekdays  of  fishing  and 
19  weekend  days.  The  average  catches 
used  in  these  calculations  were 
developed  in  consultation  with  IPHC. 

Response:  NMFS  agrees  with  this 
recommendation,  and  the  sport  fishing 
season  at  §301.21(d)(2)(i)(A)  has  been 
modified  accordingly. 

Comment  16:  WDFW  recommends 
that  the  sport  fishing  season  in  the  north 
Washington  coast  area  open  on  May  2 
and  continue  until  the  subarea  quota  is 
taken.  WDFW  has  estimated  that  the 


subarea  quota  is  insufficient  to  allow  for 
the  May  season  and  the  second  priority 
season  from  July  1  through  at  least  July 
4  in  accordance  with  the  Plan. 
Therefore,  WDFW  recommends  that  the 
May  season  be  allowed  to  continue, 
possibly  into  early  June,  for  5  days  per 
week  until  the  subarea  quota  is 
estimated  to  have  been  taken. 

Response:  NMFS  agrees  with  this 
recommendation  and  the  sport  fishing 
regulations  for  the  north  coast  area  at 
§  301.21(d)(2)(ii)  have  been  modified 
accordingly. 

Comment  1 7:  WDFW  recommends 
that  the  closed  area  in  the  north 
Washington  coast  area  be  enlarged  by  1 
mile  on  each  side  of  the  proposed 
closure  area.  In  accordance  with  the 
Plan,  the  State  is  recommending  this 
enlarged  closure  area  to  extend  the 
length  of  the  fishing  season  by  reducing 
the  numbers  of  larger  fish  caught.  Data 
from  the  1994  fishery  indicate  that 
larger  fish  were  caught  just  outside  the 
closure  area  and  an  enlarged  closure 
would  prevent  this,  thus  allowing  a 
longer  fishing  season  since  the  quotas 
are  based  on  pounds  of  halibut  caught. 

Response:  54MFS  agrees  with  this 
recommendation  and  the  sport  fishing 
closed  area  for  the  north  coast  area  at 
§  301.21(d)(2)(ii)  has  been  modified  to 
be  an  area  within  a  rectangle  defined  by 
these  four  comers:  48°18'00"  N.  lat., 
125''11'00"  W.  long.;  48""18'00"  N.  lat.. 
124°59'00"  W.  long.;  48''04'00"  N.  lat., 
125"11'00"W.  long.;  and.  48''04'00"  N. 
lat..l24''59'00"W.  long. 

The  proposed  Plan  for  1995  and 
beyond  was  approved  by  NMFS  on 
January  20.  1995,  and  the  approval  was 
annoimced  at  the  IPHC  annual  meeting 
on  January  23,  1995,  so  the  IPHC  could 
implement  applicable  portions  of  the 
Plan  in  its  regulations.  The  only 
modifications  to  the  proposed  Plan,  as 
recommended  by  the  PFMC,  are  the 
opening  and  closing  dates  of  the  treaty 
Indian  commercial  fishery.  The  dates  in 
the  Plan  adopted  by  PFMC  were  March 
1  to  October  31.  These  dates  have  been 
modified  to  allow  the  opening  to  be  set 
between  March  1  and  April  1  and  to  set 
the  closing  for  November  15  to  be 
consistent  with  the  IPHC  action  to  have 
a  March  15  to  November  15  commercial 
season  for  all  areas.  The  final  approved 
Plan  appears  in  the  regulations  at 
§301.23. 

Changes  From  the  Proposed  Plan  and 
the  Proposed  Rule 

The  final  regulations  implementing 
the  Plan  are  hereby  approved,  with  the 
following  changes  from  the  proposed 
regulations.  The  subquotas  in  the 
proposed  regulations  implementing  the 
Plan  were  based  on  an  assumed 


500,000-lb  (226.8-mt)  TAC  for  Area  2A 
and  have  been  modified  in  accordance 
with  the  allocations  set  forth  in  the  Plan 
based  on  the  final  TAC  of  520,000  lb 
(235.9  mt)  in  Area  2A.  The  only  other 
substantive  modifications  to  the 
proposed  sport  fishing  regulations  at 
§  301.21(d)(2)  were  described  in  the 
responses  to  the  comments  above  (i.e., 
the  seasons  and  the  closure  area  for  the 
sport  fishery  subareas  off  Washington 
have  been  modified  based  on  the  final 
TAC,  in  accordance  with  the  objectives 
in  the  Plan).  The  proposed  sport  fishing 
possession  limits  on  land  at  §  301.21  (n) 
and  (o)  have  been  redesignated  (i)  and 
(j).  respectively,  to  follow  IPHC 
regulations  on  possession  limits  on  the 
water.  The  proposed  restriction  on  use 
of  commercial  vessels  in  the  sport 
fishery  and  vice  versa  at  §  301.21  (p) 
and  (q)  have  been  removed,  because 
they  are  redimdant  with  the  restrictions 
in  §  301.22.  References  to  new  §§  301.22 
and  301.23  have  been  added  to  §301.5. 
The  closure  of  the  non-Indian 
commercial  fishery  north  of  Point 
Chehalis,  WA  (46"'53'18"  N.  lat.)  set 
forth  in  the  Plan  at  §  301.23(e)(2)  and 
described  in  the  preamble  of  the 
proposed  rule  (January  12. 1995,  60  FR 
2925)  has  been  added  to  the  final  rule 
at  §  301.9(b)  and  noted  in  the  IPHC 
regulations  at  §§  301.3(c),  301.7(b), 
301.10(b),  and  301.11(g).  Portions  of  the 
proposed  rule  have  been  implemented 
in  IPHC  regulations  and  separate  U.S. 
rules  are  not  necessary.  Those  portions 
of  the  proposed  rule  implemented  by 
the  IPHC  are:  (1)  Area  2A  license 
requirements  in  §  301.3,  (2)  fishing 
periods  for  the  non-Indian  directed 
commercial  fishery  in  §  301.7,  (3) 
fishing  period  limits  for  the  non-Indian 
directed  commercial  fishery  in  §  301.11, 
and  (4)  treaty  Indian  commercial  and 
ceremonial  and  subsistence  fishing 
seasons  in  §  301.20.  The  proposed  rules 
at  §§  301. 7(j)  and  301.10(j)  were 
modified  and  renumbered  §§  301.7(c) 
and  301.10(b),  respectively,  to  conform 
with  IPHC  regulations. 

For  the  convenience  and  information 
of  the  public,  all  of  the  regulations  in 
part  301  (including  the  1995  IPHC 
regulations,  U.S.  regulations  for  Area 
2A,  the  catch  limits  for  Area  2.  and  U.S. 
regulations  at  §  301.21(d)  (3),  (4).  and  (5) 
originally  pubhshed  at  58  FR  17791 
(April  6,  1993))  are  set  out  in  their 
entirety  herein  as  revised. 

Classification 

IPHC  Regulations 

Because  approval  of  the  IPHC 
regulations  by  the  Secretary  of  State  is 
a  foreign  affairs  function,  Jensen  v. 
National  Marine  Fisheries  Service,  512 


F.2d  1189  (9th  Cir.  1975),  5  U.S.C.  553 
does  not  apply  to  this  notice  of  the 
effiectiveness  and  content  of  the  IPHC 
regulations.  Because  a  notice  of 
proposed  rulemaking  is  not  required, 
the  preparation  of  a  regulatory 
flexibility  analysis  is  not  required. 

Area  2 A  and  2C  Catch  Limits 

The  AA  has  determined  that  this  rule 
is  necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Hahbut  Act  of  1982  and  other 
applicable  law.  Without  emergency 
adoption  of  the  catch  limits  for  Area  2A 
and  2C  for  1995,  the  Pacific  haUbut 
stock  would  be  harvested  at  an 
unacceptably  high  rate  that  could  have 
long-term  adverse  effects  on  the  halibut 
stock  and  U.S.  halibut  fisheries. 
Accordingly,  the  AA  finds  there  is  good 
cause  to  implement  these  regulations 
expediently  and  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 
require  prior  notice  and  public 
comment,  or  to  delay  the  effective  date 
of  the  regulations,  under  the  provisions 
of  section  553  (b)  and  (d)  of  the  APA. 
This  rule  is  exempt  from  the  procedures 
of  the  Regulatory  FlexibiUty  Act, 
because  the  rule  is  not  required  to  be 
issued  with  prior  notice  and 
opportunity  for  public  comment.  This 
action  has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

Repeal  of  Unnecessary  Regulations  for 
Area  4 

The  AA  has  determined,  under  5 
U.S.C.  553(b)(B).  that  good  cause  exists 
for  waiving  prior  notice  of  this  action 
and  opportunity  for  pubUc  comment, 
because  providing  prior  notice  and 
opportunity  for  pubHc  comment  would 
have  been  impracticable  and  contrary  to 
the  public  interest.  It  was  impracticable 
to  do  so,  because  the  NPFMC 
determined  only  in  December  1994, 
after  hearing  reports  from  its  technical 
committees  and  entertaining  public 
comment,  that  these  regulations  were  an 
unnecessary  burden  on  the  IFQ  fishery. 
Thus,  there  was  inadequate  time  to 
prepare  a  proposed  rule,  collect 
comments,  and  prepare  a  final  nile 
before  the  start  of  the  Alaska 
commercial  halibut  fishery  on  March 
15,  1995.  A  delay  in  repealing  these 
unnecessary  regulations  would  have 
been  contrary  to  the  pubUc  interest 
because,  to  realize  the  full  benefit  of  the 
IFQ  program  and  prevent  economic 
inefficiencies  and  bycatch  waste,  the 
regulations  must  be  removed  by  March 
15,  1995.  Moreover,  this  action  is 
necessary  to  provide  consistent 
management  and  conservation  of  other 
fixed  gear  fisheries  also  scheduled  to 
begin  on  March  15. 


Because  this  action  relieves  a 
restriction  under  5  U.S.C.  553(d)(1),  it  is 
being  made  immediately  eff^ective.  This 
action  has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

Catch  Sharing  Plan  and  Implementing 
Regulations 

The  EA/RIR  prepared  for  this  Plan 
and  implementing  domestic  regulations 
indicates  that,  although  the  actions 
taken  under  this  Plan  would  reduce  the 
allocation  and  area  available  to 
commercial  fisheries,  the  commercial 
harvest  of  halibut  in  Area  2A  is  a  small 
part  of  their  average  annual  harvests.  As 
such,  the  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
the  Plan  and  regulations  were  proposed 
that,  if  they  were  adopted  as  proposed, 
they  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
preparation  of  a  regulatory  flexibihty 
analysis  under  the  Regulatory 
Flexibility  Act  was  not  required. 

The  AA  finds,  under  5  U.S.C. 
553(d)(3).  that  having  the  regulations  for 
the  Plan  in  place  when  the  treaty  Indian 
fishery  opens  on  March  15  justifies 
waiving  the  30-day  delayed- 
effectiveness  period.  A  copy  of  the  EA/ 
RIR  may  be  obtained  from  the  NMFS 
Northwest  Region  (see  ADDRESSES). 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Treaties. 

Dated:  March  13. 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  301  is  revised  to 
read  as  follows: 


PART  301— PACIFIC  HAUBUT 

FISHERIES 

Sec. 

301.1 

Short  title. 

301.2 

Interpretation. 

301.3 

Licensing  vessels. 

301.4 

Inseason  actions. 

301.5 

Application. 

301.6 

Regulatory  areas. 

301.7 

Fishing  periods. 

301.8 

Closed  periods. 

301.9 

Closed  area. 

301.10 

Catch  limits. 

301.11 

Fishing  period  limits. 

301.12 

Size  limits. 

301.13 

Careful  release  of  halibut. 

301.14 

Vessel  clearance  in  Area  4. 

301.15 

Logs. 
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301.16  Receipt  and  possession  of  halibut. 

301.17  Fishing  gear. 

301.18  Retention  of  tagged  halibut. 

301.19  Supervision  of  unloading  and 
weighing. 

301.20  Fishing  by  U.S.  treaty  Indian  tribes. 

301.21  Sport  Ashing  for  halibut. 

301.22  Fishery  election  in  Area  2A. 

301.23  Catch  Sharing  Plan  for  Area  2  A. 

301.24  Previous  regulations  superseded. 
Figure  1  to  part  301 — Map  of  Regulatory 

Areas 
Figure  2  to  part  301 — Halibut  Size  Limits 

Authority:  5  UST  5;  HAS  2900;  16  U.S.C 
773-773k. 

f  301.1    Short  titto. 

This  part  may  be  cited  as  the  Pacific 
Hahbut  Fishery  Regxilations. 

§301.2    Interpretation. 

(a)  hi  this  part: 

Authorized  officer  means  any  state. 
Federal,  or  provincial  ofHcer  authorized 
to  enforce  this  part  including,  but  not 
limited  to,  the  National  Marine 
Fisheries  Service  (NMFS),  Canada's 
Department  of  Fisheries  and  Oceans 
(DFO),  Alaska  Division  of  Fish  and 
Wildlife  Protection  (ADFWP).  and  the 
U.S.  Coast  Guard  (USCG). 

Charter  vessel  means  a  vessel  used  for 
hire  in  sport  Ashing  for  halibut,  but  does 
not  include  a  vessel  without  a  hired 
operator. 

Commercial  fishing  means  fishing,  the 
resulting  catch  of  which  either  is,  or  is 
intended  to  be,  sold  or  bartered. 

Commission  means  the  International 
Pacific  Halibut  Commission. 

Daily  bag  limit  means  the  maximum 
number  of  halibut  a  person  may  take  in 
any  calendar  day  from  Convention 
waters. 

Fishing  means  the  taking,  harvesting, 
or  catching  of  fish,  or  any  activity  that 
can  reasonably  be  expected  to  result  in 
the  taking,  harvesting,  or  catching  of 
fish,  including  specifically  the 
deployment  of  any  amount  or 
component  part  of  setline  gear 
anywhere  in  the  maritime  area. 

Fishing  period  limit  means  the 
maximum  amount  of  haUbut  that  may 
be  retained  and  landed  by  a  vessel 
during  one  fishing  period. 

Land,  with  respect  to  haUbut.  means 
the  offloading  of  halibut  bom  the 
catching  vessel. 

License  means  a  halibut  fishing 
license  issued  by  the  Commission 
pursuant  to  §301.3. 

Maritime  area,  with  respect  to  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  includes,  without  distinction, 
areas  within  and  seaward  of  the 
territorial  sea  or  internal  waters  of  that 
Party. 

Operator,  with  respect  to  any  vessel, 
means  the  owner  and/or  the  master  or 


other  individual  aboard  and  in  charge  of 
that  vessel. 

Overall  length  of  a  vessel  means  the 
horizontal  distance,  roimded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments). 

Person  includes  an  individual, 
corporation,  firm,  or  association. 

Regulatory  area  means  an  area 
referred  to  in  §301.6. 

Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines 
with  hooks  attached. 

Sport  fishing  means  all  fishing  other 
than  commercial  fishing  and  treaty 
Indian  ceremonial  and  subsistence 
fishing. 

Tender  means  any  vessel  that  buys  or 
obtains  fish  directly  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  processor. 

(b)  In  this  part,  all  bearings  are  true 
and  all  positions  are  determined  by  the 
most  recent  charts  issued  by  the 
National  Ocean  Service  or  the  Canadian 
Hydrographic  Service. 

(c)  In  this  part,  all  weights  shall  be 
computed  on  the  basis  that  the  heads  of 
the  fish  are  off  and  their  entrails 
removed. 

§  301 .3    Licensing  vessels. 

(a)  No  person  shall  fish  for  haUbut 
from  a  U.S.  vessel,  nor  possess  halibut 
on  board  a  U.S.  vessel,  used  either  for 
commercial  fishing  or  as  a  charter  vessel 
in  Area  2A  unless  the  Commission  has 
issued  a  hcense  valid  for  fishing  in  Area 
2A  in  respect  of  that  vessel. 

(b)  A  license  issued  for  a  vessel 
operating  in  Area  2A  shedl  be  valid  only 
for  operating  either  as  a  charter  vessel 
or  a  commercial  vessel,  but  not  both. 

(c)  A  license  issued  for  a  vessel 
operating  in  the  commercial  fishery  in 
AJea  2A  shall  be  vaUd  only  for  either 
the  directed  commercial  fishery  south  of 
46''53'18"  N.  lat.  during  the  fishing 
periods  specified  in  §  301.7(b)  or  the 
incidental  catch  fishery  during  the 
salmon  troll  fishery  specified  in 

§  301.7(c),  but  not  both. 

(d)  No  person  shall  fish  for  hahbut 
from  a  Canadian  vessel  used  as  a  charter 
vessel,  nor  possess  halibut  on  board 
such  vessel,  imless  the  Commission  has 
issued  a  license  vaUd  for  fishing  in  Area 
2B  in  respect  of  that  vessel. 

(e)  No  person  shall  fish  for  halibut 
from  a  U.S.  vessel,  nor  possess  halibut 
on  board  a  U.S.  vessel,  used  either  for 
commercial  fishing  or  as  a  charter  vessel 
in  Areas  2C,  3A.  3B,  4A,  4B,  4C,  4D.  and 
4E,  imless  the  Commission  has  issued  a 
hcense  valid  for  fishing  in  those  areas 
in  respect  of  that  vessel. 


(f)  A  hcense  issued  in  respect  of  a 
vessel  referred  to  in  paragraphs  (a),  (d). 
and  (e)  of  this  section  must  be  carried 
on  board  that  vessel  at  all  times  and  the 
vessel  operator  shall  permit  its 
inspection  by  any  authorized  officer. 

(g)  The  Commission  shall  issue  a 
hcense  in  respect  of  a  vessel,  without 
fee  from  its  office  in  Seattle.  WA.  upon 
receipt  of  a  completed,  written,  and 
signed  "Application  for  Vessel  License 
for  the  Halibut  Fishery"  form. 

(h)  A  vessel  operating  in  the 
commercial  fishery  in  Area  2A  must 
have  its  "Apphcation  for  Vessel  License 
for  the  Halibut  Fishery"  form 
postmarked  no  later  than  midnight 
April  30. 

(i)  Apphcation  forms  may  be  obtained 
from  any  authorized  officer,  or  from  the 
Commission. 

(j)  Information  on  "Application  for 
Vessel  License  for  the  Halibut  Fishery" 
form  must  be  accurate. 

(k)  The  "Application  for  Vessel 
License  for  the  Halibut  Fishery"  form 
shall  be  completed  and  signed  by  the 
vessel  owner. 

(1)  Licenses  issued  under  this  section 
shall  be  vahd  only  during  the  year  in 
which  they  are  issued. 

(m)  A  new  hcense  is  required  for  a 
vessel  that  is  sold,  transferred,  renamed, 
or  redociimented. 

(n)  The  hcense  required  under  this 
section  is  in  addition  to  any  license, 
however  designated,  that  is  required 
under  the  laws  of  Canada  or  any  of  its 
Provinces  or  the  United  States  or  any  of 
its  States. 

(0)  The  United  States  may  suspend, 
revoke,  or  modify  any  license  issued 
under  this  section  under  policies  and 
procedures  in  15  CFR  part  904. 

$301.4    Inseason  actions. 

(a)  The  Commission  is  authorized  to 
establish  or  modify  the  IPHC  regulations 
in  this  part  during  the  season  after 
determining  that  such  action: 

(1)  Will  not  resvdt  in  exceeding  the 
catch  limit  established  preseason  for 
each  regulatory  area; 

(2)  Is  consistent  with  the  Convention 
between  the  United  States  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea,  and  applicable  domestic 
law  of  either  Canada  or  the  United 
States;  and 

(3)  Is  consistent,  to  the  maximiun 
extent  practicable,  with  any  domestic 
catch  sharing  plans  developed  by  the 
U.S.  or  Canadian  Governments. 

(b)  Inseason  actions  may  include,  but 
are  not  Umited  to,  establishment  or 
modification  of  the  following: 

(1)  Closed  areas; 

(2)  Fishing  periods; 


(3)  Fishing  period  limits: 

(4)  Gear  restrictions; 

(5)  Recreational  bag  limits; 

(6)  Size  limits;  or 

(7)  Vessel  clearances. 

(c)  Inseason  changes  will  be  effective 
at  the  time  and  date  specified  by  the 
Commission. 

(d)  The  Commission  will  announce 
inseason  actions  under  this  section  by 
providing  notice  to  major  halibut 
processors;  Federal,  state,  U.S.  treaty 
Indian,  and  provincial  fishery  officials; 
and  the  media. 

§301.5    Application. 

(a)  This  part  applies  to  persons  and 
vessels  fishing  for  hahbut  in.  or 
possessing  halibut  taken  bom,  waters 
off  the  west  coast  of  Canada  and  the 
United  States,  including  the  southern  as 
well  as  the  western  coasts  of  Alaska, 
within  the  respective  maritime  areas  in 
which  each  of  those  countries  exercises 
exclusive  fisheries  jurisdiction  as  of 
March  29, 1979. 

(b)  Section  301.6  through  301.19 
apply  to  commercial  fishing  for  hahbut. 

(c)  Section  301.20  applies  to  the  U.S. 
treaty  Indian  tribal  fishery  in  Area  2A- 
1. 

(d)  Section  301.21  applies  to  sport 
fishing  for  halibut. 

(e)  Section  301.22  apphes  to  non- 
Indian  commercial  and  sport  fishing  for 
hahbut  in  Area  2A. 

(f)  Section  301.23  applies  to  all 
fishing  for  halibut  in  Area  2A. 

(g)  This  part  does  not  apply  to  fishing 
operations  authorized  or  conducted  by 
the  Commission  for  research  purposes. 


§301.6    Regulatory  I 

The  following  areas  (shown  in  Figure 
1  of  this  part)  shall  be  regulatory  areas 
for  the  purposes  of  the  Convention: 

(a)  Area  2  A  includes  all  waters  off  the 
States  of  California,  Oregon,  and 
Washington; 

(b)  Area  2B  includes  all  waters  off 
British  Columbia; 

(c)  Area  2C  includes  all  waters  off 
Alaska  that  are  east  of  a  line  running 
340"  true  from  Cape  Spencer  Light 
(58»11'57"N.  lat.,  ISe^SS'lS"  W.  long.), 
and  south  and  east  of  a  line  running 
205°  true  from  said  light; 

(d)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
bom  the  most  northerly  point  on  Cape 
Aklek  (57°41'15"  N.  lat..  155''35'00"  W. 
long.)  to  Cape  Ikolik  (57n7'17"  N.  lat.. 
154''47'18"  W.  long.),  then  along  the 
Kodiak  Island  coastline  to  Cape  Trinity 
(56''44'50"  N.  lat..  154''08'44"  W.  long.), 
then  140'  true; 

(e)  Area  3B  includes  all  waters 
between  Area  3A  and  a  line  extending 
150"  true  from  Cape  Lutke  (54**29'00"  N. 


lat..  164''20'00"  W.  long.)  and  south  of 
54'49'00"  N.  lat.  in  Isanotski  Strait; 

(f)  Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  3B  and  in 
the  Bering  Sea  west  of  the  closed  area 
defined  in  §  301.9  that  are  east  of 
172*'00'00"  W.  long,  and  south  of 
56'*20'00"  N.  lat; 

(g)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  56''20'00"  N. 
lat.; 

(h)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  §  301.9  that 
are  east  of  171°00'00"  W.  long.,  south  of 
58''00'00"  N.  lat..  and  west  of  168''00'00" 
W.  long.: 

(i)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  4B, 
north  and  west  of  Area  4C,  and  west  of 
168"'00'00"W.  long.; 

(j)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  §  301.9,  east  of 
lOe'OO'OO"  W.  long.,  and  south  of 
65''34'00"  N.  lat. 

§301.7    Fishing  periods. 

(a)  The  fishing  periods  for  each 
regulatory  area  apply  where  the  catch 
limits  specified  in  §  301.10  have  not 
been  taken. 

(b)  Each  fishing  period  in  the  Area  2A 
directed  fishery  south  of  46''53'18"  N. 
lat.  shall  begin  at  0800  hours  and 
terminate  at  1800  hours  local  time  on 
July  5,  July  18,  August  1,  and  August  15, 
unless  the  Commission  specifies 
otherwise. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section  and  §  301.10(g),  an 
incidental  catch  fishery  is  authorized 
during  salmon  troll  seasons  in  Area  2A. 
Vessels  participating  in  the  salmon  troll 
fishery  in  Area  2A  may  retain  halibut 
caught  incidentally  during  authorized 
periods,  in  conformance  with  the 
annual  salmon  management  measures 
annoimced  in  the  Federal  Register.  The 
notice  also  will  specify  the  ratio  of 
halibut  to  salmon  that  may  be  retained 
during  this  fishery. 

(d)  The  fishing  period  in  Areas  2B, 
2C,  3A,  3B,  4A,  4B,  4C,  4D,  and  4E  shall 
begin  at  1200  hours  local  time  on  March 
15  and  terminate  at  1200  hours  local 
time  on  November  15.  unless  the 
Commission  specifies  otherwise. 

(e)  All  commercial  fishing  for  hahbut 
in  Areas  2A,  2B,  2C,  3A,  3B,  4A,  4B,  4C, 
4D,  and  4E  shall  cease  at  1200  hours 
local  time  on  November  15. 

§301.8   Closed  periods. 

(a)  No  person  shall  engage  in  fishing 
for  hahbut  in  any  regulatory  area  other 
than  during  the  fishing  periods  set  out 
in  §  301.7  in  respect  of  that  area. 


(b)  No  person  shall  land  or  otherwise 
retain  halibut  caught  outside  a  fishing 
period  apphcable  to  the  regulatory  area 
where  the  halibut  was  taken. 

(c)  Subject  to  §  301.17(g)  and  (h), 
fishing  is  not  prohibited  for  any  species 
of  fish  other  than  haUbut  during  the 
closed  periods. 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  no  person  shall  have 
hahbut  in  his/her  possession  while 
fishing  for  any  other  species  of  fish 
during  the  closed  periods. 

(e)  No  vessel  shall  retrieve  any  haUbut 
fishing  gear  during  a  closed  period  if  the 
vessel  has  any  halibut  on  board. 

(f)  A  vessel  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  during  the  closed  period  after  the 
operator  notifies  an  audiorized  officer  or 
representative  of  the  Commission  prior 
to  that  retrieval. 

(g)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (f)  of  this 
section,  the  vessel  shall  submit  to  a  hold 
inspection  at  the  discretion  of  the 
authorized  officer  or  representative  of 
the  Commission. 

(h)  No  person  shall  retain  any  hahbut 
caught  on  gear  retrieved  imder 
paragraph  (f)  of  this  section. 

(i)  No  person  shall  possess  hahbut  on 
board  a  vessel  in  a  regulatory  area 
during  a  closed  period,  unless  that 
vessel  is  in  continuous  transit  to  or 
within  a  port  in  which  that  halibut  may 
be  lawfully  sold. 

§301.9    Closed  area. 

(a)  All  waters  in  the  Bering  Sea  that 
are  north  of  54''49'00"  N.  lat.  in 
Isanotski  Strait  that  are  enclosed  by  a 
line  from  Cape  Sarichef  Light  (54''36'00" 
N.  lat.,  164'»55'42"  W.  long.)  to  a  point 

at  56"'20'00"  N.  lat.,  168''30'00"  W.  long.; 
thence  to  a  point  at  58°21'25"  N.  lat., 
163''00'00"  W.  long.;  thence  to  Strogonof 
Pomt  (56»53'18"  N.  lat.,  158"'50'37"  W. 
long.);  and  then  along  the  northern 
coasts  of  the  Alaska  Peninsula  and 
Unimak  Island  to  the  point  of  origin  at 
Cape  Sarichef  Light  are  closed  to  halibut 
fishing  and  no  person  shall  fish  for 
hahbut  therein  or  have  hahbut  in  his/ 
her  possession  while  in  those  waters 
except  in  the  course  of  a  continuous 
transit  across  those  waters. 

(b)  In  Area  2A,  all  waters  north  of 
Pomt  ChehaUs,  WA  (46'53'18"  N.  lat.) 
are  closed  to  the  directed  commercial 
halibut  fishery. 

§301.10    Catch  limits. 

(a)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  §  301.7  shall 
be  Umited  to  the  weight  expressed  in 
pounds  or  metric  tons  shown  in  the 
following  table. 


UMI 
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Regulatory 


2A 
2C 
3A 
3B 
4A 
4B 
4C 
40 
4E 


Catch  limrts 

Pounds 

Metric 
tons 

107.120 

49 

9,000,000 

4.082 

20.000,000 

9.072 

3.700.000 

1.678 

1,950.000 

885 

2.310.000 

1.048 

770.000 

349 

770,000 

349 

120,000 

54 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  catch  limit  in  Area  2A 
shall  be  divided  between  a  directed 
halibut  fishery  to  operate  south  of 
46''53'18"  N.  lat.  during  the  fishing 
periods  set  out  in  §  301.7(b)  and  an 
incidental  haUbut  catch  fishery  during 
the  salmon  troll  fishery  in  Area  2A 
described  in  §  301.7(c).  Inseason  actions 
to  transfer  catch  between  these  fisheries 
may  occur  in  conformance  with 
§301.23. 

(1)  The  catch  Umit  in  the  directed 
halibut  fishery  is  91.052  lb  (41.3  mt). 

(2)  The  catch  limit  in  the  incidental 
catch  fishery  during  the  salmon  troll 
fishery  is  16.068  lb  (7.3  mt). 

(c)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  Area  2A  will 
be  taken  and  the  specific  dates  during 
which  the  directed  fishery  will  be 
allowed  in  Area  2 A. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section.  Area  2B  will  close  only 
when  all  Individual  Vessel  Quotas 
assigned  by  Canada's  Department  of 
Fisheries  and  Oceans  are  taken,  or 
November  15.  whichever  is  earlier. 

(e)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  2C.  3A,  3B.  4A.  4B. 
4C.  4D.  and  4E  will  close  only  when  all 
Individual  Fishing  Quotas  and  all 
Community  Etevelopment  Quotas  issued 
by  NMFS  have  been  taken,  or  November 
15,  whichever  is  earlier. 

(f)  If  the  Commission  determines  that 
the  catch  limit  specified  for  Area  2A  in 
paragraph  (a)  of  this  section  would  be 
exceeded  in  an  unrestricted  10-hour 
fishing  period  as  specified  in  §  301.7(b). 
the  catch  limit  for  that  area  shall  be 
considered  to  have  been  taken  unless 
fishing  period  limits  are  implemented. 

(g)  When  under  paragraph  (c)  or  (f)  of 
this  section  the  Commission  has 
announced  a  date  on  which  the  catch 
Umit  for  Area  2A  will  be  taken,  no 
person  shall  fish  for  halibut  in  that  area 
after  that  date  for  the  rest  of  the  year, 
unless  the  Commission  has  announced 
the  reopening  of  that  area  for  halibut 
fishing. 


1301.11    Fishing  period  limits. 

(a)  It  shall  be  unlawful  for  any  vessel 
to  retain  more  haUbut  than  authorized 
by  that  vessel's  license  in  any  fishing 
period  for  which  the  Commission  has 
announced  a  fishing  period  limit. 

(b)  The  operator  of  any  vessel  that 
fishes  for  halibut  during  a  fishing  p>eriod 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offload  of 
halibut  to  a  commercial  fish  processor, 
completely  offload  all  halibut  on  board 
said  vessel  to  that  processor  and  ensure 
that  all  hahbut  are  weighed  and 
reported  on  state  fish  tickets. 

(c)  The  operator  of  any  vessel  that 
fishes  for  hahbut  during  a  fishing  period 
when  fishing  period  limits  are  in  effect, 
must,  upon  commencing  an  offload  of 
hahbut  other  than  to  a  commercial  fish 
processor,  completely  offload  all  halibut 
on  board  said  vessel  and  ensure  that  all 
halibut  are  weighed  and  reported  on 
state  fish  tickets. 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  are  not  intended  to  prevent 
retail  over-the-side  sales  to  individual 
purchasers,  so  long  as  all  the  halibut  on 
board  are  ultimately  offloaded  and 
reported. 

(e)  When  fishing  period  limits  are  in 
effect,  a  vessel's  maximum  retainable 
catch  will  be  determined  by  the 
Commission  based  on: 

(1)  The  vessel's  overall  length  in  feet 
and  associated  length  class; 

(2)  The  average  performance  of  all 
vessels  within  that  class;  and 

(3)  The  remaining  catch  limit. 

(f)  Length  classes  are  shown  in  the 
following  table. 


Overall  length 

Vessel 
class 

1-  25 _ 

26-30  

A 

B 

3 1 -35  

c 

36-40  

D 

41-45  

E 

46-50  

F 

51-55  

G 

56-  + 

H 

(g)  Fishing  period  limits  in  Area  2A 
apply  only  to  the  directed  halibut 
fishery  south  of  46''53'18"  N.  lat. 
referred  to  in  §301. 7(b). 

§301.12    Size  limits. 

(a)  No  person  shall  take  or  possess 
any  halibut  that: 

(1)  With  the  head  on,  is  less  than  32 
in  (81.3  cm)  as  measured  in  a  straight 
line,  passing  over  the  pectoral  fin  from 
the  tip  of  the  lower  jaw  with  the  mouth 
closed,  to  the  extreme  end  of  the  middle 
of  the  tail,  as  illustrated  in  Figure  2  of 
this  part;  or 

(2)  With  the  head  removed,  is  less 
than  24  in  (61.0  cm)  as  measured  from 


the  base  of  the  pectoral  fin  at  its  most 
anterior  point  to  the  extreme  end  of  the 
middle  of  the  tail,  as  illustrated  in 
Figure  2  of  this  part. 

(b)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  the  minimum  size  of  the  halibut  for 
the  purpose  of  paragraph  (a)  of  this 
section. 

(c)  No  person  aboard  a  vessel  fishing 
for,  or  tendering,  halibut  caught  in  Area 
2A  shall  possess  any  halibut  that  has 
had  its  head  removed. 

§301.13    Careful  release  of  halibut 

All  haUbut  that  are  caught  and  are  not 
retained  shall  be  immediately  released 
and  returned  to  the  sea  with  a  minimum 
of  injury  by: 

(a)  Hook  straightening  outboard  of  the 
roller; 

(b)  Cutting  the  gangion  near  the  hook; 
or 

(c)  Carefully  removing  the  hook  by 
twisting  it  from  the  haUbut  with  a  gaff. 

§301.14    Vessel  clearance  in  Area  4. 

(a)  The  operator  of  any  vessel  that 
fishes  for  haUbut  in  Areas  4A,  4B,  4C, 
or  4D  must  obtain  a  vessel  clearance 
before  fishing  in  any  of  these  areas  and 
fishing  periods  that  apply,  and  before 
the  unloading  of  any  halibut  caught  in 
any  of  these  areas  and  fishing  periods, 
unless  specifically  exempted  in 
paragraph  (k),  (1),  or  (m)  of  this  section. 

(b)  The  vessel  clearance  required 
under  paragraph  (a)  of  this  section  prior 
to  fishing  in  Areas  4A,  4C,  or  4D  may 
be  obtained  only  at  Dutch  Harbor  or 
Akutan,  AK,  from  an  authorized  officer 
of  the  United  States,  a  representative  of 
the  Commission,  or  a  designated  fish 
processor. 

(c)  The  vessel  clearance  required 
imder  paragraph  (a)  of  this  section  prior 
to  fishing  in  Area  4B  may  only  be 
obtained  at  Nazan  Bay  on  Atka  Island, 
AK,  from  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor. 

(d)  The  vessel  operator  shall  specify 
the  specific  regulatory  area  in  which 
fishing  will  take  place. 

(e)  Before  unloading  any  halibut 
caught  in  Area  4A,  a  vessel  operator 
may  obtain  the  clearance  required  under 
paragraph  (a)  of  this  section  only  in 
Dutch  Harbor  or  Akutan,  AK,  by 
contacting  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor. 

(f)  Before  unloading  any  halibut 
caught  in  Area  4B,  a  vessel  operator  may 
obtain  the  clearance  required  under 
paragraph  (a)  of  this  section  only  in 
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Nazan  Bay  on  Atka  Island,  either  in 
person  or  by  contacting  an  authorized 
officer  of  the  United  States,  a 
representative  of  the  Commission,  or  a 
designated  fish  processor  by  VHF  radio 
and  allowing  the  person  contacted  to 
confirm  visually  the  identity  of  the 
vessel. 

(g)  Before  unloading  any  halibut 
caught  in  Area  4C  or  4D,  a  vessel 
operator  may  obtain  the  clearance 
required  imder  paragraph  (a)  of  this 
section  only  in  St.  Paul  or  St.  George, 
AK,  either  in  person  or  by  contacting  an 
authorized  officer  of  the  United  States, 
a  representative  of  the  Commission,  or 
a  designated  fish  processor  by  VHF 
radio  and  allovtring  the  person  contacted 
to  confirm  visually  the  identity  of  the 
vessel. 

(h)  Vessel  clearances  required  under 
paragraph  (a)  of  this  section  prior  to 
fishing  in  Area  4  shall  be  obtained 
between  0600  and  1800  hours,  local 
time. 

(i)  No  haUbut  shall  be  on  board  the 
vessel  at  the  time  of  the  clearance 
required  by  paragraph  (h)  of  this 
section. 

(j)  Vessel  clearances  required  under 
paragraph  (a)  of  this  section  after  fishing 
in  Area  4  shall  be  obtained  between 
0600  and  1800  hours,  local  time. 

(k)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4B  and  that  lands 
its  total  annual  haUbut  catch  at  a  port 
within  Area  4B  is  exempt  from  the 
clearance  requirements  of  paragraph  (a) 
of  this  section. 

(1)  Any  vessel  that  is  used  to  fish  for 
haUbut  only  in  Area  4C  and  that  lands 
its  total  annual  halibut  catch  at  a  port 
within  Area  4C  is  exempt  from  the 
clearance  requirements  of  paragraph  (a) 
of  this  section. 

(m)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Areas  4D  and  4E  and 
that  lands  its  total  annual  halibut  catch 
at  a  port  within  Areas  4D,  4E,  or  the 
closed  area  defined  in  §  301.9,  is  exempt 
from  the  clearance  requirements  of 
paragraph  (a)  of  this  section. 

§301.15    Logs. 

(a)  The  operator  of  any  vessel  that  has 
an  overall  length  of  26  ft  (7.9  m)  or 
greater  shall  keep  an  accurate  log  of  all 
hahbut  fishing  operations  including  the 
date,  locality,  amount  of  gear  used,  and 
total  weight  of  haUbut  taken  daily  in 
each  locaUty. 

(b)  The  log  referred  to  in  paragraph  (a) 
of  this  section  shall  be: 

(1)  Separate  from  other  records 
maintained  on  board  the  vessel; 

(2)  Updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 


of  haUbut  taken  during  that  fishing 
period; 

(3)  Retained  for  a  period  of  2  years  by 
the  owner  or  operator  of  the  vessel; 

(4)  Open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission  upon 
demand;  and 

(5)  Kept  on  board  the  vessel  during 
halibut  fishing,  during  transits  to  port  of 
landing,  and  for  5  days  following 
offloading  haUbut. 

(c)  The  poundage  of  any  haUbut  that 
is  not  sold,  but  is  utiUzed  by  the  vessel 
operator,  his/her  crew  members,  or  any 
other  person  for  personal  use,  shall  be 
recorded  in  the  vessel's  log  within  24 
hours  of  offloading. 

(d)  No  person  shall  make  a  false  entry 
in  a  log  referred  to  in  this  section. 

§  301 .1 6    Receipt  and  possession  of 
halibut 

(a)  No  person  shall  receive  halibut 
from  a  U.S.  vessel  that  does  not  have  on 
board  the  license  required  by  §  301.3. 

(b)  No  person  shall  offload  haUbut 
from  a  vessel  unless  the  gills  and 
entrails  have  been  removed  prior  to 
offloading. 

(c)  A  commercial  fish  processor  who 
purchases  or  receives  halibut  directly 
from  the  owner  or  operator  of  a  vessel 
that  was  engaged  in  halibut  fishing  must 
accept  and  weigh  all  halibut  on  board 
said  vessel  at  the  time  offloading 
commences  and  record  on  state  fish 
tickets  or  Federal  catch  reports  the  date, 
locality,  name  of  vessel.  Halibut 
Commission  license  number  (United 
States),  the  name(s)  of  the  person(s) 
from  whom  the  halibut  was  purchased; 
and  the  scale  weight  obtained  at  the 
time  of  offloading  of  all  halibut  on  board 
the  vessel,  including:  Pounds 
purchased;  pounds  in  excess  of  IFQs, 
IVQs,  or  fishing  period  limits;  pounds 
retained  for  personal  use;  and  pounds 
discarded  as  imfit  for  himian 
consumption. 

(d)  No  person  shall  make  a  false  entry 
on  a  state  fish  ticket  or  a  Federal  catch 
or  landing  report  referred  to  in 
paragraph  (c)  of  this  section. 

(e)  A  copy  of  the  fish  tickets  or  catch 
reports  referred  to  in  paragraph  (c)  of 
this  section  shaU  be: 

(1)  Retained  by  the  person  making 
them  for  a  period  of  3  years  from  the 
date  they  are  made;  and 

(2)  Open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission. 

(f)  No  person  shall  possess  any 
halibut  that  he/she  knows  to  have  been 
taken  in  contravention  of  this  part. 

(g)  When  halibut  are  delivered  to 
other  than  a  commercial  fish  processor 
the  records  required  by  paragraph  (c) 


shall  be  maintained  by  the  operator  of 
the  vessel  from  which  that  halibut  was 
caught,  in  compUance  with  paragraph 
(e). 

(h)  It  shall  be  unlawful  to  enter  a 
Halibut  Commission  Ucense  number  on 
a  state  fish  ticket  for  any  vessel  other 
than  the  vessel  actually  used  in  catching 
the  halibut  reported  thereon. 

§301.17    Fishing  gear. 

(a)  No  person  shall  fish  for  haUbut 
using  any  gear  other  than  hook-and-line 
gear. 

(b)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook- 
and-Une  gear. 

(c)  No  person  shall  possess  halibut 
while  on  board  a  vessel  carrying  any 
trawl  nets  or  fishing  pots  capable  of 
catching  haUbut. 

(d)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  any  U.S. 
vessel  used  for  halibut  fishing  shall  be 
marked  with  one  of  the  following: 

(1)  The  vessel's  name; 

(2)  The  vessel's  state  license  number; 
or 

(3)  The  vessel's  registration  number. 

(e)  The  markings  specified  in 
paragraph  (d)  of  this  section  shall  be  in 
characters  at  least  4  in  (10.2  cm)  in 
height  and  0.5  in  (1.3  cm)  in  width  in 

a  contrasting  color  visible  above  the 
water,  and  shall  be  maintained  in 
legible  condition. 

(f)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be: 

(1)  Floating  and  visible  on  the  surface 
of  the  water;  and 

(2)  Legibly  marked  with  the 
identification  plate  number  of  the  vessel 
engaged  in  commercial  fishing  from 
which  that  setline  is  being  operated. 

(g)  No  person  aboard  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  Area  2A 
during  the  72-hour  period  immediately 
before  the  opening  of  a  halibut  fishing 
period  shall  catch  or  possess  haUbut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 

(h)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  Area  2A  during  the  72- 
hour  period  inunediately  before  the 
opening  of  a  haUbut  fishing  period  may 
be  used  to  catch  or  possess  halibut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 

(i)  No  person  aboard  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  Areas 
2B,  2C,  3A,  3B,  4A,  4B,  4C.  4D,  or  4E 
during  the  72 -hour  period  immediately 
before  the  opening  of  the  halibut  fishing 
season  shall  catch  or  possess  haUbut 
anywhere  in  those  areas  imtil  the  vessel 
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has  removed  all  of  its  setline  gear  from 
the  water  and  has  either: 

(1)  Made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 
or 

(2)  Submitted  to  a  hold  inspection  by 
an  authorized  officer. 

(j)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  Areas  2B,  2C,  3A.  3B.  4A, 
4B,  4C.  4D,  or  4E  during  the  72-hour 
period  immediately  before  the  opening 
of  the  halibut  fishing  season  shall  catch 
or  possess  halibut  anywhere  in  those 
areas  until  the  vessel  has  removed  all  of 
its  setline  gear  from  the  water  and  has 
either: 

(1)  Made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 
or 

(2)  Submitted  to  a  hold  inspection  by 
an  authorized  officer. 

§  301 .1 8    Retention  of  tagged  halibut 

(a)  Nothing  contained  in  this  part 
prohibits  any  vessel  at  any  time  from 
retaining  and  landing  a  halibut  that 
bears  a  Commission  tag  at  the  time  of 
capture,  if  the  halibut  with  the  tag  still 
attached  is  reported  at  the  time  of 
landing  and  made  available  for 
examination  by  a  representative  of  the 
Commission  or  by  an  authorized  officer. 

(b)  After  examination  and  removal  of 
the  tag  by  a  representative  of  the 
Commission  or  an  authorized  officer, 
the  halibut: 

(1)  May  be  retained  for  personal  use; 
or 

(2)  May  be  sold  if  it  complies  with  the 
provisions  of  §  301.12. 


§  301 .1 9    Supervision  of  unloading  and 
weighing. 

The  unloading  and  weighing  of 
halibut  may  be  subject  to  the 
supervision  of  authorized  officers  to 
assure  the  fulfillment  of  the  provisions 
of  this  part. 

§  301 .20    Fishing  by  U.S.  treaty  Indian 
tribes. 

(a)  Halibut  fishing  in  subarea  2A-1  by 
members  of  U.S.  treaty  Indian  tribes 
located  in  the  State  of  Washington  is 
governed  by  this  section. 

(b)  For  purposes  of  this  part,  "treaty 
Indian  tribes"  means  the  Hoh, 
Jamestown  S'Klallam,  Lower  Elwha 
S'Klallam,  Lummi,  Makah,  Port  Gamble 
S'Klallam,  Quileute,  Quinault, 
Skokomish,  Suquamish,  Swinomish, 
and  Tulalip  tribes. 

(c)  Subarea  2A-1  includes  all  U.S. 
waters  off  the  coast  of  Washington  that 
are  north  of  46''53'18"  N.  lat.  and  east 
of  125''44'00"  W.  long.,  and  all  inland 
marine  waters  of  Washington. 

(d)  Commercial  fishing  for  halibut  by 
treaty  Indians  is  permitted  only  in 
subarea  2A-1  with  hook-and-line  gear 
from  March  15  through  November  15,  or 
until  171,000  lb  (77.6  mt)  are  taken  by 
treaty  Indians,  whichever  occurs  first. 

(e)  Commercial  fishing  periods  and 
management  measures  to  implement 
paragraph  (d)  of  this  section  will  be 
established  by  treaty  Indian  tribal 
regulations. 

(f)  Commercial  fishing  for  halibut  by 
treaty  Indians  shall  comply  with  the 
provisionsof§§301.12,  301.13,  301.15, 
and  301.17,  except  that  the  72-hour 


fishing  restriction  preceding  the 
opening  of  a  halibut  fishing  period  shall 
not  apply  to  treaty  Indian  fishing. 

(g]  Ceremonial  and  subsistence 
fishing  for  halibut  by  treaty  Indians  in 
subarea  2A-1  is  permitted  with  hook- 
and-line  gear  from  January  1  to 
December  31,  and  is  estimated  to  take 
11,000  lb  (5  mt). 

(h)  No  size  or  bag  limits  shall  apply 
to  the  ceremonial  and  subsistence 
fishery,  except  that  when  commercial 
halibut  fishing  is  prohibited  pursuant  to 
paragraph  (d)  of  this  section,  treaty 
Indians  may  take  and  retain  not  more 
than  two  halibut  per  person  per  day.  . 

(i)  Halibut  taken  for  ceremonial  and 
subsistence  purposes  shall  not  be 
offered  for  sale  or  sold. 

(j)  Any  member  of  a  U.S.  treaty  Indian 
tribe,  as  defined  in  paragraph  (b)  of  this 
section,  who  is  engaged  in  commercial 
or  ceremonial  and  subsistence  fishing 
under  this  section  must  have  on  his  or 
her  person  a  valid  treaty  Indian 
identification  card  issued  pursuant  to  25 
CFR  part  249,  subpart  A,  and  must 
comply  with  the  treaty  Indian  vessel 
and  gear  identification  requirements  of 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v.  Washington 
384  F.  Supp.  312  (W.D.  Wash.  1974). 

(k)  The  following  table  sets  forth  the 
fishing  areas  of  each  of  the  12  treaty 
Indian  tribes  fishing  pursuant  to  this 
section.  Within  subarea  2A-1 , 
boundaries  of  a  tribe's  fishing  area  may 
be  revised  as  ordered  by  a  Federal 
Court. 
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Tribe 


Tribe 


Hoh 

Jamestown  S'Klallam  .. 

Lower  Elwha  S'Klallam 
Lummi 


Makah  

Port  Gamble  S'Klallam 

Quileute  

Quinault  


Boundaries 


Between  47°54'18"  N.  lat.  (Quillayute  River)  and  47''21'00"  N.  lat.  (Quinault  River),  and  east  of 
125''44'00"  W.  long. 

Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  subsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particularly  at  626  F.  Supp.  1486,  to  be  places  at  which  the  James- 
town S'Klallam  Ivtoe  may  fish  under  rights  secured  by  treaties  with  the  United  States. 

Those  locations  in  Vne  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  sut}sequent  orders  in  Urvted  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974).  and  particulariy  at  459  F.  Supp.  1049  and  1066  and  626  F.  Supp.  1443, 
to  be  places  at  which  the  Lower  Elwha  S'Klallam  Tritle  may  fish  under  rights  secured  by  treaties 
with  the  United  States. 

Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  sutjsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particulariy  at  384  F.  Supp.  360,  as  modified  in  Subproceeding  No. 
89-08  (W.D.  Wash.  February  13,  1990)  (decision  and  order  re:  cross-motions  for  summary  judge- 
ment), to  be  places  at  which  the  Lummi  Tribe  may  fish  under  rights  secured  by  treaties  with  the 
United  States. 

North  of  48<'02'15"  N.  lat.  (Nonwegian  Memorial),  west  of  123''42'30"  W.  long.,  and  east  of 
125°44-00"W.  long. 

Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  subsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particularly  at  626  F.  Supp.  1442,  to  be  places  at  which  the  Port 
Gamble  S'Klallam  Tribe  may  fish  under  rights  secured  by  treaties  with  the  United  States. 

Between  48°07'36"  N.  lat.  (Sand  Point)  and  47°31'42''  N.  laL  (Queets  River),  and  east  of 
125''44'00"W.  long. 

Between  47*>40'06"  N.  laL  (Destmction  Island)  and  46''53'18"  N.  lat  (Point  Chehalis),  and  east  of 
125'44'00"  W.  long. 


Skol(omish 


Suquamish 


Swinomish 


Tulalip 


Boundaries 


Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  sutjsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particulariy  at  384  F.  Supp.  377,  to  be  places  at  which  the 
Skokomish  Tribe  may  fish  under  rights  secured  by  treaties  with  the  United  States. 

Those  kxations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Deciston  No.  1  and  sutisequent  orders  in  United  States  v.  Wastrington.  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particularty  at  459  F.  Supp.  1049,  to  be  places  at  which  the 
Suquamish  Tribe  may  fish  under  rights  secured  by  treaties  with  the  United  States. 

Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  sutjsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particularty  at  459  F.  Supp.  1049,  to  be  places  at  which  the 
Swinomish  Tribe  may  fish  under  rights  secured  by  treaties  with  the  United  States. 

Those  locations  in  the  Strait  of  Juan  de  Fuca  and  Puget  Sound  as  determined  in  or  in  accordance 
with  Final  Decision  No.  1  and  subsequent  orders  in  United  States  v.  Washington,  384  F.  Supp. 
312  (W.D.  Wash.  1974),  and  particularty  at  626  F.  Supp.  1531-1532,  to  be  places  at  whch  the 
Tulalip  Tribe  may  fish  under  rights  secured  by  treaties  with  ttw  United  States. 


§  301 .21    Sport  fishing  for  halibut 

(a)  No  person  shall  engage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  single  line  with  no  more  than  two 
hooks  attached;  or  a  spear. 

(b)  In  all  waters  off  Alaska: 

(1)  The  sport  fishing  season  is  from 
February  1  to  December  31;  and 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(c)  In  all  waters  off  British  Columbia: 

(1)  The  sport  fishing  season  is  from 
February  1  to  December  31;  and 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(d)  In  all  waters  off  California, 
Oregon,  and  Washington: 

(1)  The  total  allowable  catch  of 
halibut  shall  be  limited  to: 

(i)  123,760  lb  (56.1  mt)  in  waters  off 
Washington;  and 

(ii)  107,120  lb  (48.6  mt]  in  waters  off 
Oregon  and  California. 

(2)  The  sport  fishing  subareas, 
subquotas,  fishing  dates,  and  daily  bag 
limits  are  as  follows,  except  as  modified 
under  the  inseason  actions  in  paragraph 
(d)(3)  of  this  section.  All  sport  fishing  in 
Area  2A  (except  for  fish  caught  in  the 
North  Washington  coast  area  and  landed 
into  Neah  Bay)  is  managed  on  a  "port 

of  landing"  basis,  whereby  any  halibut 
landed  into  a  port  counts  toward  the 
quota  for  the  area  in  which  that  port  is 
located,  and  the  regulations  governing 
the  area  of  landing  apply,  regardless  of 
the  specific  area  of  catch. 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca,  east  of  a 
line  from  the  lighthouse  on  Bonilla 
Point  on  Vancouver  Island,  British 
Columbia  (48''35'44"  N.  lat.,  124''43'00" 
W.  long.)  to  the  buoy  adjacent  to  Dimtze 
Rock  (48''24'55"  N.  lat.  124°44'50"  W. 
long.)  to  Tatoosh  Island  lighthouse 
(48''23'30"  N.  lat..  124''4"00"  W.  long.) 
to  Cape  Flattery  (48''22'55"  N.  lat., 
124»43'42"  W.  long.),  there  is  no 
subquota.  This  area  is  managed  by 


setting  a  season  that  is  projected  to 
resuh  in  a  catch  of  34,653  lb  (15.7  mt). 

(A)  The  fishing  season  is  May  25 
through  July  29,  5  days  a  week  (closed 
Tuesdays  and  Wednesdays). 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(ii)  In  the  area  off  the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (d)(2)(i)  of  this 
section  and  north  of  the  (Jueets  River 
(47"'31'4Z"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  71.410 
lb  (32.4  mt).  Landings  into  Neah  Bay  of 
halibut  caught  in  this  area  will  count 
against  this  subquota  and  are  governed 
by  the  regulations  in  this  paragraph 
(d)(2)(ii). 

(A)  The  fishing  season  commences  on 
May  2,  and  continues  5  days  a  week 
(Tuesday  through  Saturday)  until  71,410 
lb  (32.4  mt)  are  estimated  to  have  been 
taken  and  the  season  is  closed  by  the 
Commission. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  portion  of  this  area  about  19  nm 
(35  km)  southwest  of  Cape  Flattery  is 
closed  to  sport  fishing  for  halibut.  The 
closed  area  is  within  a  rectangle  defined 
by  these  four  comers:  48''18'00"  N.  lat., 
125''11'00"  W.  long.;  48'18'00"  N.  lat., 
124''59'00"  W.  long.;  48''04'00"  N.  lat., 
125'11'00"  W.  long.;  and,  48''04'00"  N. 
lat.,  124''59'00"W.  long. 

(iii)  In  the  area  between  the  Queets 
River,  WA  and  Leadbetter  Point,  WA 
(46''38'10"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  15,222 
lb  (6.9  mt). 

(A)  The  fishing  season  commences  on 
May  1,  and  continues  every  day  through 
September  30,  or  imtil  15,222  lb  (6.9  mt) 
are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, . 
whichever  occiu^  first. 

(B)  The  daily  bag  Umit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  The  northern  offshore  portion  of 
this  area  is  closed  to  sport  fishing  for 


hahbut.  The  closed  area  is  west  of 
124-40'00"  W.  long,  and  north  of 
47»10'00"  N.  lat.  If,  on  September  1, 
sufficient  quota  remains  for  at  least  1 
day  of  fishing,  NMFS  will,  by  inseason 
action  as  specified  at  §  301.21(d)(4), 
remove  the  geographical  restriction  on 
each  Tuesday  until  the  fishery  is  closed. 

(iv)  In  the  area  between  Leadbetter 
Point,  WA  and  Cape  Falcon,  OR 
(45''46'00"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  4,617 
lb  (2.1  mt). 

(A)  The  fishing  season  commences  on 
May  1 ,  and  continues  every  day  through 
September  30,  or  until  4,617  lb  (2.1  mt) 
are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
in  (81.3  cm). 

(v)  In  the  area  off  Oregon  between 
Cape  Falcon  and  the  Siuslaw  River 
(44°01'08"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  94,694 
lb  (43  mt). 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  4.  and 
continuing  3  days  a  week  (Thursday 
through  Saturday)  until  67,706  lb  (30.7 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission; 

(2)  Commencing  the  day  following  the 
closure  of  the  season  in  paragraph 
(d)(2)(v){A)(l)  of  this  section,  and 
continuing  every  day  through  August  2, 
in  the  area  inside  the  30-fathom  (55  m) 
curve  nearest  to  the  coastline  as  plotted 
on  National  Ocean  Service  charts 
niunbered  18520, 18580,  and  18600,  or 
imtil  3,314  lb  (1.5  mt)  or  the  area 
subquota  is  estimated  to  have  been 
taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and 
the  season  is  closed  by  the  Commission, 
whichever  is  earlier;  and 
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(3)  Commencing  August  3,  and 
continuing  3  days  a  week  (Thursday 
through  Saturday)  through  September 
30,  or  until  the  combined  subquotas  for 
the  areas  described  in  paragraphs 
(d)(2)(v)  and  (vi)  of  this  section  totaling 
102,193  lb  (46.4  mt)  are  estimated  to 
have  been  taken  and  the  area  is  closed 
by  the  Commission,  whichever  is 
earher. 

(B)  The  daily  bag  limit  is  two  halibut, 
one  with,  a  minimum  overall  size  limit 
of  32  in  (81.3  cm]  and  the  second  with 
a  minimum  overall  size  limit  of  50  in 
(127.0  cm). 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  and  the  California  border 
(42''00'00"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  7,499 
lb  (3.4  mt). 

(A)  The  fishing  seasons  are: 
[l]  Commencing  May  4  and 

continuing  3  days  a  week  (Thursday 
through  Saturday)  until  5,999  lb  (2.7  mt) 
are  estimated  to  have  been  taken  and  the 
season  is  closed  by  the  Commission; 

(2)  Commencing  the  day  following  the 
closure  of  the  season  in  paragraph 
(d)(2)(vi)(A)(I)  of  this  section,  and 
continuing  every  day  through  August  2, 
in  the  area  inside  the  30-fathom  (55  m) 
curve  nearest  to  the  coastline  as  plotted 
on  National  Ocean  Service  charts 
numbered  18520,  18580,  and  18600,  or 
until  a  total  of  1.500  lb  (0.7  mt)  or  the 
area  subquota  is  estimated  to  have  been 
taken  (except  that  any  poimdage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and 
the  season  is  closed  by  the  Commission, 
whichever  is  earher;  and 

(3)  Commencing  August  3  and 
continuing  3  days  a  week  (Thursday 
through  Saturday)  through  September 
30,  or  until  the  combined  subquotas  for 
the  areas  described  in  paragraphs  (d)(2) 
(v)  and  (vi)  of  this  section  totaling 
102,193  lb  (46.4  mt)  are  estimated  to 
have  been  taken  and  the  area  is  closed 
by  the  Commission,  whichever  is 
earlier. 

(B)  The  daily  bag  limit  is  two  halibut, 
one  with  a  minimum  overall  size  Umit 
of  32  in  (81.3  cm)  and  the  second  with 
a  minimum  overall  size  limit  of  50  in 
(127.0  cm). 

(vii)  hi  the  area  off  the  California 
coast,  there  is  no  subquota.  This  area  is 
managed  on  a  season  that  is  projected  to 
result  in  a  catch  of  less  than  2,785  lb 
(1.3  mt). 

(A)  The  fishing  season  will  commence 
on  May  1,  and  continue  every  day 
throu^  September  30. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
in  (81.3  cm). 

(3)  Flexible  inseason  management 
provisions  in  Area  2 A. 


(i)  The  Regional  Director,  NMFS 
.Northwest  Region,  after  consultation 
with  the  Chairman  of  the  Pacific  Fishery 
Management  Council,  the  Commission 
Executive  Director,  and  the  Fisheries 
Director(s)  of  the  affected  state(s),  is 
authorized  to  modify  regulations  during 
the  season  after  determining  that  such 
action: 

(A)  Is  necessary  to  allow  allocation 
objectives  to  be  met;  and 

(B)  Will  not  result  in  exceeding  the 
catch  limit  established  preseason  for 
each  area. 

(ii)  Flexible  inseason  management 
provisions  include,  but  are  not  Umited 
to,  the  following: 

(A)  Modification  of  sport  fishing 
periods; 

(B)  Modification  of  sport  fishing  bag 
limits; 

(C)  Modification  of  sport  fishing  size 
limits;  and 

(D)  Modification  of  sport  fishing  days 
per  calendar  week. 

(iii)  Notice  procedures.  (A)  Actions 
taken  under  paragraph  (d)(3)  of  this 
section  will  be  pubfished  in  the  Federal 
Register. 

(B)  Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS,  at  800-662- 
9825  (May  through  September)  and  by 
U.S.  Coast  Guard  broadcasts.  These 
broadcasts  are  announced  on  Channel 
16  VHF-FM  and  2182  kHz  at  frequent 
intervals.  The  annoimcements  designate 
the  channel  or  frequency  over  which  the 
notice  to  mariners  will  be  immediately 
broadcast.  Since  provisions  of  these 
regulations  may  be  altered  by  inseason 
actions,  sport  fishermen  should  monitor 
either  the  telephone  hotline  or  U.S. 
Coast  Guard  broadcasts  for  current 
information  for  the  area  in  which  they 
are  fishing. 

(iv)  Effective  dates.  (A)  Any  action 
issued  under  paragraph  (d)(3)(iii)  of  this 
section  is  effective  on  the  date  specified 
in  the  publication  or  at  the  time  that  the 
action  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register, 
whichever  is  later. 

(B)  If  time  allows,  NMFS  will  invite 
public  comment  prior  to  the  effective 
date  of  any  inseason  action  filed  with 
the  Federal  Register.  If  the  Regional 
Director  determines,  for  good  cause,  that 
an  inseason  action  must  be  filed  without 
affording  a  prior  opportunity  for  public 
comment,  public  comments  will  be 
received  for  a  period  of  15  days  after  of 
the  action  in  the  Federal  Register. 

(C)  Any  inseason  action  issued  under 
paragraph  (d)(3)  of  this  section  will 
remain  in  effect  until  the  stated 
expiration  date  or  until  rescinded, 
modified,  or  superseded.  However,  no 


inseason  action  has  any  effect  beyond 
the  end  of  the  calendar  year  in  which  it 
is  issued. 

(v)  Availability  of  data.  The  Regional 
Director  will  compile,  in  aggregate  form, 
all  data  and  other  information  relevant 
to  the  action  being  taken  and  will  make 
them  available  for  public  review  during 
normal  office  hours  at  the  Northwest 
Regional  Office,  NMFS,  Fisheries 
Management  Division,  7600  Sand  Point 
Way  NE,  Seattle,  WA. 

(4)  The  Commission  shall  determine 
and  announce  closing  dates  to  the 
pubUc  for  any  area  in  which  the 
subquotas  under  paragraph  (d)(2)  of  this 
section  are  estimated  to  have  been 
taken. 

(5)  When  the  Commission  has 
determined  that  a  subquota  under 
paragraph  (d)(2)  of  this  section  is 
estimated  to  have  been  taken,  and  has 
aimounced  a  date  on  which  the  season 
will  close,  no  person  shall  sport  fish  for 
hahbut  in  that  area  after  that  date  for  the 
rest  of  the  year,  unless  a  reopening  of 
that  area  for  sport  halibut  fishing  is 
scheduled  under  paragraph  (d)(2)  or 
(d)(3)  of  this  section,  or  announced  by 
the  Commission. 

(e)  Any  minimum  overall  size  limit  in 
this  section  shall  be  measured  in  a 
straight  line  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail. 

(f)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  minimum  size  or  the  number  of  fish 
caught,  possessed,  or  landed. 

(g)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  Alaska  is  two 
daily  bag  limits. 

(h)  The  possession  limit  for  halibut  in 
the  waters  off  British  Columbia, 
Washington,  Oregon,  and  California  is 
the  same  as  the  daily  bag  limit. 

(i)  The  possession  limit  for  halibut  on 
land  in  Area  2  A  north  of  Cape  Falcon, 
OR  is  two  daily  bag  Umits. 

(j)  The  possession  Umit  for  halibut  on 
land  in  Area  2  A  south  of  Cape  Falcon, 
OR  is  one  daily  bag  hmit. 

(k)  Any  halibut  brought  on  board  a 
vessel  and  not  immediately  returned  to 
the  sea  with  a  minimum  of  injury  will 
be  included  in  the  daily  bag  limit  of  the 
person  catching  the  hahbut. 

(1)  No  person  shall  be  in  possession  of 
halibut  on  a  vessel  while  fishing  in  a 
closed  area. 

(m)  No  halibut  caught  by  sport  fishing 
shall  be  offered  for  sale,  sold,  traded,  or 
bartered. 

(n)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  on  board  a  vessel 
when  other  fish  or  shellfish  on  board 


the  said  vessel  are  destined  for 
commercial  use,  sale,  trade,  or  barter. 

(0)  The  operator  of  a  charter  vessel 
shall  be  liable  for  any  violations  of  this 
part  committed  by  a  passenger  aboard 

iL  said  vessel. 

§301.22    Fishery  election  in  Area  2A. 

(a)  A  vessel  that  fishes  in  Area  2A 
may  participate  in  only  one  of  the 
following  three  fisheries  in  Area  2A: 

(1)  The  recreational  fishery  under 
§301.21; 

(2)  The  commercial  directed  fishery 
for  halibut  during  the  fishing  period(s) 
estabhshed  in  §  301.7(b);  or 

(3)  The  incidental  catch  fishery 
during  the  salmon  troll  fishery  as 
authorized  in  §  301.7(c). 

(b)  No  person  shall  fish  for  halibut  in 
the  recreational  fishery  in  Area  2A 
under  §  301.21  irom  a  vessel  that  has 
been  used  during  the  same  calendar 
year  for  commercial  halibut  fishing  in 
Area  2A  or  that  has  been  issued  a  permit 
for  the  same  calendar  year  for  the 
commercial  halibut  fishery  in  Area  2A. 

(c)  No  person  shall  fish  for  halibut  in 
the  directed  halibut  fishery  in  Area  2A 
during  the  fishing  periods  established  in 
§  301.7(b)  from  a  vessel  that  has  been 
used  during  the  same  calendar  year  for 
the  incidental  catch  fishery  during  the 
salmon  troll  fishery  as  authorized  in 

§  301.7(c). 

(d)  No  person  shall  fish  for  halibut  in 
the  directed  commercial  halibut  fishery 
in  Area  2A  from  a  vessel  that,  during  the 
same  calendar  year,  has  been  used  in 
the  recreational  halibut  fishery  in  Area 
2A  or  that  is  licensed  for  the 
recreational  halibut  fishery  in  Area  2A. 

(e)  No  person  shall  retain  hahbut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  §  301.7(c)  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  recreational 
halibut  fishery  in  Area  2A,  or  that  is 
licensed  for  the  recreational  hahbut 
fishery  in  Area  2A. 

(f)  No  person  shall  retain  hahbut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  §  301.7(c)  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  directed 
commercial  fishery  during  the  fishing 
periods  established  in  §  301.7(b)  for 
Area  2A  or  that  is  licensed  to  participate 
in  the  directed  commercial  fishery 
during  the  fishing  periods  estabhshed  in 
§  301.7(b)  in  Area  2 A. 

§  301 .23    Catch  sharing  plan  for  Area  2A. 

(a)  This  Plan  constitutes  a  framework 
that  shall  be  applied  to  the  annual  Area 
2A  total  allowable  catch  (TAG) 
approved  by  the  Commission  each 
January.  The  framework  shall  be 
implemented  in  both  Commission 


regulations  and  domestic  regulations 
(implemented  by  NMFS)  as  published 
in  the  Federal  Register  as  rulemaking  in 
§§301.1  through  301.22. 

(b)  This  Plan  allocates  35  percent  of 
the  Area  2A  TAG  to  U.S.  treaty  Indian 
tribes  in  the  State  of  Washington  in 
subarea  2A-1,  and  65  percent  to  non- 
Indian  fisheries  in  Area  2A.  The 
allocation  to  non-Indian  fisheries  is 
divided  into  three  shares,  vdth  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/Cahfomia  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  sport  fishery  in  the 
Columbia  River  area  (Leadbetter  Point  to 
Cape  Falcon)  will  receive  2  percent  of 
the  Washington  sport  allocation  plus  2 
percent  of  the  Oregon/California  sport 
allocation.  The  California  sport  fishery 
is  allocated  2.6  percent  of  the  Oregon/ 
Cahfomia  sport  allocation.  These 
allocations  may  be  changed  if  new 
information  becomes  available  that 
indicates  a  change  is  necessary  and/or 
the  Pacific  Fishery  Management  Council 
takes  action  to  reconsider  its  allocation 
recommendations.  Such  changes  will  be 
made  after  appropriate  rulemaking  is 
completed  and  pubhshed  in  the  Federal 
Register. 

(c)  The  allocations  in  this  Plan  are 
distributed  as  subquotas  to  ensure  that 
any  overage  or  underage  by  any  one 
group  will  not  affect  achievement  of  an 
allocation  set  aside  for  another  group. 
The  specific  allocative  measures  in  the 
treaty  Indian,  non-Indian  commercial, 
and  non-Indian  sport  fisheries  in  Area 
2A  are  described  in  paragraphs  (d) 
through  (f)  of  this  section. 

(d)  Thirty-five  percent  of  the  Area  2A 
TAG  is  allocated  to  1 2  treaty  Indian 
tribes  in  subarea  2A-1 ,  which  includes 
that  portion  of  Area  2A  north  of  Point 
Chehalis,  WA  (46''53'18"  N.  lat.)  and 
east  of  125«'44'00"  W.  long.  The  treaty 
Indian  allocation  is  to  provide  for  a 
tribal  commercial  fishery  and  a 
ceremonial  and  subsistence  fishery. 
These  two  fisheries  are  managed 
separately;  any  overages  in  the 
commercial  fishery  do  not  affect  the 
ceremonial  and  subsistence  fishery.  The 
commercial  fishery  is  managed  to 
achieve  an  established  subquota,  while 
the  ceremonial  and  subsistence  fishery 
is  managed  for  a  year-round  season.  The 
tribes  will  estimate  the  ceremonial  and 
subsistence  harvest  expectations  in 
January  of  each  year,  and  the  remainder 
of  the  allocation  will  be  for  the  tribal 
commercial  fishery. 

(1)  The  tribal  ceremonial  and 
subsistence  fishery  begins  on  January  1 
and  continues  through  December  31.  No 
size  or  bag  limits  vdU  apply  to  the 


ceremonial  and  subsistence  fishery, 
except  that  when  the  tribal  commercial 
fishery  is  closed,  treaty  Indians  may 
take  and  retain  not  more  than  two 
halibut  per  day  per  person.  Halibut 
taken  for  ceremonial  and  subsistence 
purposes  may  not  be  offered  for  sale  or 
sold. 

(2)  The  tribal  commercial  fishery 
begins  between  March  1  and  April  1  and 
continues  through  November  15  or  until 
the  tribal  commercial  subquota  is  taken, 
whichever  is  earher.  Any  halibut  sold 
by  treaty  Indians  during  the  commercial 
fishing  season  must  comply  with 
Commission  regulations  on  size  limits 
for  the  non  Indian  fishery. 

(e)  The  non-Indian  commercial 
fishery  is  allocated  20.6  percent  of  the 
Area  2A  TAG.  The  commercial  fishery 
is  divided  into  two  components:  A 
directed  fishery  targeting  on  halibut, 
and  an  incidental  catch  fishery  during 
the  salmon  troll  fisheries  off 
Washington,  Oregon,  and  Cahfomia. 

(1)  Incidental  halibut  catch  in  the 
salmon  troll  fishery.  Fifteen  percent  of 
the  non-Indian  commercial  fishery 
allocation  is  allocated  to  the  salmon 
troll  fishery  in  Area  2A  as  an  incidental 
catch  during  the  May  through  June 
salmon  fisheries.  The  subquota  for  this 
incidental  catch  fishery  is  3.1  percent  of 
the  Area  2A  TAG.  One  halibut  (in 
compliance  with  the  Commission 
minimum  size  limit  of  32  in  (81.3  cm)) 
may  be  landed  for  each  25  chinook 
landed  by  a  salmon  troller.  A  salmon 
troller  must  have  25  chinook  on  board 
before  retaining  a  halibut.  NMFS  may 
adjust  this  ratio  preseason,  after  the 
halibut  and  chinook  quotas  are 
established.  NMFS%vill  publish 
adjustments  to  the  ratio  annually  in  the 
Federal  Register,  along  with  the  salmon 
management  measures.  A  salmon  iroUer 
may  participate  in  this  fishery  or  in  the 
directed  commercial  fishery  targeting 
halibut,  but  not  in  both.  Any  poundage 
remaining  in  the  subquota  for  this 
fishery  after  the  May  through  June 
salmon  troll  season  will  be  made 
available  inseason  to  the  directed 
halibut  fishery.  If  the  Commission 
determines  that  poundage  remaining  in 
the  subquota  for  the  directed  fishery  is 
insufficient  to  allow  an  additional  day 
of  directed  halibut  fishing,  the 
remaining  directed  harvest  sut>quota 
vdll  be  made  available  inseason  for  the 
fall  salmon  troll  fisheries. 

(2)  Directed  fishery  targeting  halibut. 
Eighty-five  percent  of  the  non-Indian 
commercial  fishery  allocation  is 
allocated  to  the  directed  fishery 
targeting  halibut  (e.g.,  longline  fishery) 
in  southern  Washington,  Oregon,  and 
Cahfomia.  The  subquota  for  this 
directed  catch  fishery  is  17.5  percent  of 
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the  Area  2A  TAC  This  fishery  is 
confined  to  the  area  south  of  Subarea 
2A-1  (south  of  Point  Chehahs.  WA; 
46''53'18"  N.  lat.).  The  conunercial 
fishery  opening  date(s),  duration,  and 
vessel  trip  limits  for  this  fishery,  as 
necessary  to  ensure  that  the  subquota 
for  this  fishery  is  not  exceeded,  will  be 
determined  by  the  Commission  and 
implemented  in  Commission 
regulations.  If  the  Commission 
determines  that  poundage  remaining  in 
the  subquota  for  this  fishery  is 
insufficient  to  allow  an  additional  day 
of  directed  haUbut  fishing,  the 
remaining  subquota  will  be  made 
available  for  incidental  catch  of  halibut 
in  the  fall  salmon  troll  fisheries. 

(3)  Commercial  license  restrictions/ 
declarations.  Commercial  fishers  must 
obtain  a  Ucense  to  fish  for  halibut  in 
Area  2A  by  May  1  of  each  year. 
Commercial  fishers  must  choose  either 
to  operate  in  the  directed  commercial 
fishery  in  Area  2 A,  or  to  retain  halibut 
caught  incidentally  during  the  salmon 
troll  fishery.  Fishing  vessels  that  are 
issued  Commission  licenses  to  fish 
commercially  in  Area  2A  are  prohibited 
from  obtaining  a  Commission 
charterboat  Ucense  for  Area  2A.  Sport 
fishing  for  halibut  in  Area  2A  is 
prohibited  from  a  vessel  licensed  to  fish 
commercially  for  halibut  in  Area  2A. 

(f)  Sport  fisheries.  The  non-Indian 
sport  fisheries  are  allocated  68.3  percent 
of  the  non-Indian  share,  which  is  44.4 
percent  of  the  Area  2A  TAC.  The 
Washington  sport  fishery  (north  of  the 
Columbia  River)  is  allocated  53. & 
percent  of  the  non-Indian  sport 
allocation  and  Oregon/CaUfomia  is 
allocated  46.4  percent.  Jhe  allocations 
are  further  subdivided  as  subquotas 
among  seven  geographic  subareas  as 
described  in  paragraph  (f)(1)  of  this 
section. 

(1)  Subarea  management.  The  sport 
fishery  is  divided  into  seven  sport 
fishery  subareas,  each  having  separate 
allocations  and  management  measures 
as  follows. 

(i)  Washington  inside  waters  subarea. 
This  sport  fishery  subarea  is  allocated 
28.0  percent  of  the  Washington  sport 
allocation,  which  equals  6.66  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  all  U.S.  waters  east  of  the 
Bonilla-Tatoosh  Hne,  defined  as  follows: 
From  Bonilla  Point  {48°35'44"  N.  lat., 
124'>43'00"  W.  long.)  to  the  buoy 
adjacent  to  Duntze  Rock  (48°24'55"  N. 
lat..  124''44'50"  W.  long.)  to  Tatoosh 
Island  lighthouse  (48<'23'30"  N.  lat., 
124'44'00"  W.  long.)  to  Cape  Flattery 
(48''22'55"  N.  lat.,  124''43'42"  W.  long.), 
including  Puget  Soimd.  The  structiuing 
objective  for  this  subarea  is  to  provide 
a  stable  sport  fishing  opportimity  and 


maximize  the  season  length.  Due  to 
inabihty  to  monitor  the  catch  in  this 
area  inseason,  a  fixed  season  will  be 
established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  subquota.  No 
inseason  adjustments  will  be  made,  and 
estimates  of  actual  catch  will  be  made 
postseason.  The  fishery  opens  on  either 
May  18  or  May  25  and  continues  at  least 
through  July  4,  until  a  date  established 
preseason  when  the  subquota  is 
predicted  to  be  taken,  or  until 
September  30,  whichever  is  earUer.  If 
May  18  or  May  25  fall  on  a  Tuesday  or 
Wednesday,  the  fishery  will  open  on  the 
following  Thursday.  The  season  opens 
for  5  days  per  week  (closed  on  Tuesdays 
and  Wednesdays).  The  daily  bag  limit  is 
one  fish  per  person,  with  no  size  limit. 

(ii)  Washington  north  coast  subarea. 
This  sport  fishery  subarea  is  allocated 
57.7  percent  of  the  Washington  sport 
allocation,  which  equals  13.73  percent 
of  the  Area  2A  TAC.  This  subarea  is 
defined  as  all  U.S.  waters  west  of  the 
Bonilla-Tatoosh  Une,  as  defined  in 
paragraph  (f)(l)(i)  of  this  section,  and 
north  of  the  Queets  River  (47''31'42"  N. 
lat.).  The  structuring  objective  for  this 
subarea  is  to  maximize  the  season 
length  for  viable  fishing  opportunity 
and,  if  possible,  stagger  the  seasons  to 
spread  out  this  opportunity  to  anglers 
who  utilize  these  remote  grounds.  The 
fishery  opens  on  May  1,  and  continues 
5  days  per  week  (closed  on  Sundays  and 
Mondays).  If  May  1  falls  on  a  Sunday  or 
Monday,  the  fishery  will  open  on  the 
following  Tuesday.  The  highest  priority 
is  for  the  season  to  last  through  die 
month  of  May.  If  sufficient  quota 
remains,  the  second  priority  is  to 
establish  a  fishery  that  will  be  open  July 
1,  through  at  least  July  4.  If  the 
preseason  prediction  indicates  that 
these  two  goals  can  be  met  without 
utiUzing  the  quota  for  this  subarea,  the 
next  priority  is  to  open  the  May  fishery 
7  days  per  week  and  extend  it  into  June 
as  long  as  possible.  No  sport  fishing  for 
halibut  is  allowed  after  September  30. 
The  daily  bag  limit  in  all  fisheries  is  one 
halibut  per  person  with  no  size  limit.  A 
closure  to  sport  fishing  for  halibut  will 
be  established  in  an  area  that  is 
approximately  19.5  nm  (36.1  km) 
southwest  of  Cape  Flattery.  The  size  of 
this  closed  area  may  be  modified 
preseason  by  NMFS  to  maximize  the 
season  length.  The  closed  area  is 
defined  as  the  area  within  a  rectangle 
defined  by  these  four  comers:  48°17'00" 
N.  lat.,  125''10'00"  W.  long.;  48''17'00" 
N.  lat.,  125''00'00"  W.  long.;  48''05'00" 
N.  lat.,  125»10'00"  W.  long.;  and, 
48''05'00"  N.  lat.,  125''00'00"  W.  long. 

(iii)  Washington  south  coast  subarea. 
This  sport  fishery  subarea  is  allocated 


12.3  percent  of  the  Washington  sport 
allocation,  which  equals  2.93  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  waters  south  of  the  Queets 
River  (47«31'42"  N.  lat.)  and  north  of 
Leadbetter  Point  (46«'38'10"  N.  lat.).  The 
structuring  objective  for  this  subarea  is 
to  maximize  the  season  length,  while 
providing  for  a  limited  halibut  fishery. 
The  fishery  opens  on  May  1 ,  for  7  days 
per  week  until  the  subquota  is  estimated 
to  have  been  taken,  or  September  30, 
whichever  is  earlier.  The  daily  bag  limit 
is  one  halibut  per  person,  with  no  size 
limit.  Sport  fishing  for  hahbut  is 
prohibited  in  the  area  south  of  the 
Queets  River  (47''31'42"  N.  lat.),  west  of 
124°40'00"  W.  long,  and  north  of 
47''10'00"  N.  lat.  This  closure  may  be 
removed  through  inseason  action  by 
NMFS  under  §  301.21(d)(3)  after 
September  1,  for  1  day  each  week  on 
Tuesday  only,  if  NMFS  determines  that 
sufficient  subarea  quota  remains  to 
allow  for  1  day  of  fishing  without 
geographic  restriction. 

(iv)  Columbia  River  subarea.  This 
sport  fishery  subarea  is  allocated  2.0 
percent  of  the  Washington  sport 
allocation  plus  2.0  percent  of  the 
Oregon/California  sport  allocation, 
which  combined  equals  0.89  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  waters  south  of  Leadbetter 
Point,  WA  (46''38'10"  N.  lat.)  and  north 
of  Cape  Falcon,  OR  (45''46'00"  N.  lat.). 
The  structuring  objective  for  this 
subarea  is  to  provide  for  a  non-directed 
halibut  sport  fishery  of  not  more  than  5 
months  duration  out  of  the  Columbia 
River  ports.  The  fishery  will  open  on 
May  1,  and  continue  7  days  per  week 
until  the  subquota  is  estimated  to  have 
been  taken,  or  September  30,  whichever 
is  earlier.  The  daily  bag  limit  is  one 
halibut  per  person,  with  a  32-in  (81.3 
cm)  minimum  size. 

(v)  Oregon  central  coast  subarea 
(applicable  through  December  31 ,  1 995). 
If  the  Area  2A  TAC  is  388,350  lb  (176.2 
mt)  and  above,  this  subarea  extends 
from  Cape  Falcon  to  the  Siuslaw  River 
at  the  Florence  north  jetty  (44'*01'08"  N. 
lat.)  and  is  allocated  88.4  percent  of  the 
Oregon/California  sport  allocation, 
which  is  18.21  percent  of  the  Area  2A 
TAC.  If  the  Area  2A  TAC  is  below 
388,350  lb  (176.2  mt),  this  sport  fishery 
subarea  extends  firom  Cape  Falcon  to  the 
Cahfomia  border  and  is  allocated  95.4 
percent  of  the  Oregon/California  sport 
allocation.  The  structiuing  objectives  for 
this  subarea  are  to  provide  one  or  two 
periods  of  fishing  opportunity  in 
productive  deeper  water  areas  along  the 
coast,  principally  for  charter  and  larger 
private  boat  anglers,  and  provide  a 
period  of  fishing  opportunity  in 
nearshore  waters  in  June  and  July, 


especially  for  small  boat  anglers.  Any 
poimdage  remaining  in  this  subarea 
quota  from  earlier  seasons  will  be  added 
to  the  last  season  in  this  subarea.  This 
subarea  has  three  seasons  as  set  out  in 
paragraphs  (f)(2)(v)  (A)  through  (C)  of 
this  section.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-in  (81.3  cm)  size 
limit  and  the  second  with  a  minimum 
50-in  (127.0  cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  on  May  4,  and 
continues  3  days  per  week  (Thursday 
through  Saturday)  until  71.5  percent  of 
the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closiue  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  ciuT/e,  and  continues  every  day  until 
3.5  percent  of  the  subarea  quota  is 
taken,  or  August  2,  whichever  is  earUer. 

(C)  The  last  season  begins  on  August 
3,  with  no  depth  restrictions,  and 
continues  3  days  per  week  (Thursday 
through  Saturday),  until  the  combined 
Oregon  subarea  quotas  south  of  Falcon 
are  estimated  to  have  been  taken,  or 
September  30,  whichever  is  earlier. 

(vi)  Oregon  south  coast  subarea 
(applicable  through  December  31,  1995). 
If  the  Area  2A  TAC  is  388,350  lb  (176.2 
mt)  and  above,  this  subarea  extends 
from  the  Siuslaw  River  at  the  Florence 
north  jetty  (44°01'08"  N.  lat.)  to  the 
Cahfomia  border  (42''00'00"  N.  lat.)  and 
is  allocated  7.0  percent  of  the  Oregon/ 
Cahfomia  sport  allocation,  which  is 
1.44  percent  of  the  Area  2  A  TAC.  If  the 
Area  2A  TAC  is  below  388,350  lb  (176.2 
mt),  this  subarea  will  be  included  in  the 
Oregon  Central  sport  fishery  subarea. 
The  structuring  objective  for  this 
subarea  is  to  create  a  south  coast 
management  zone  designed  to 
accommodate  the  needs  of  both 
charterboat  and  private  boat  anglers  in 
this  area  where  weather  and  bar 
crossing  conditions  very  often  do  not 
allow  scheduled  fishing  trips.  This 
subarea  has  three  seasons  as  set  out  in 
paragraphs  (0(2)(vi)  (A)  through  (C)  of 
this  section.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-in  (81.3  cm)  size 


limit  and  the  second  with  a  minimum 
50-in  (127.0  cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  on  May  4,  and 
continues  3  days  per  week  (Thursday 
through  Saturday)  imtil  80  percent  of 
the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  every  day  until 
the  subarea  quota  is  estimated  to  have 
been  taken,  or  August  2,  whichever  is 
earlier. 

(C)  The  last  season  begins  on  August 
3,  with  no  depth  restrictions,  and 
continues  3  days  per  week  (Thursday 
through  Saturday),  until  the  combined 
Oregon  subarea  quotas  south  of  Falcon 
are  estimated  to  have  been  taken,  or 
September  30,  whichever  is  earlier. 

ivii)  California  subarea.  This  sport 
fishery  subarea  is  allocated  2.6  percent 
of  the  Oregon/California  subquota, 
which  is  0.54  percent  of  the  Area  2A 
TAC.  This  area  is  defined  as  the  area 
south  of  the  California  border  (42''00'00" 
N.  lat.).  The  structuring  objective  for 
this  subarea  is  to  provide  anglers  in 
California  the  opportunity  to  fish  in  a 
continuous,  fixed  season  that  is  open 
bom  May  1  through  September  30.  The 
daily  bag  Umit  is  one  halibut  per  person, 
with  a  minimum  32-in  (81.3  cm)  size 
Umit.  Due  to  inability  to  monitor  the 
catch  in  this  area  inseason,  a  fixed 
season  will  be  established  preseason  by 
NMFS  based  on  projected  catch  per  day 
and  number  of  days  to  achievement  of 
the  subquota;  no  inseason  adjustments 
will  be  made,  and  estimates  of  actual 
catch  will  be  made  post  season. 

(2)  Port  of  landing  management.  All 
sport  fishing  in  Area  2A  (except  for  fish 
caught  in  the  Washington  north  coast 
subarea  and  landed  in  Neah  Bay)  will  be 
managed  on  a  "port  of  landing"  basis, 
whereby  any  halibut  landed  into  a  port 
will  count  toward  the  quota  for  the 
subarea  in  which  that  port  is  located, 
and  the  regulations  governing  the 
subarea  of  landing  apply,  regardless  of 
the  specific  area  of  catch.  The  one 
exception  is  for  haUbut  caught  west  of 
the  Bonilla-Tatoosh  line  and  landed  in 
Neah  Bay,  which  are  counted  against 
the  Washington  north  coast  subarea 


quota,  and  are  govemed  by  the 
regulations  governing  the  Washington 
north  coast  subarea. 

(3)  Possession  limits.  The  sport 
possession  Umit  on  land  north  of  Cape 
Falcon,  OR  is  two  daily  bag  limits, 
regardless  of  condition,  but  only  one 
daily  bag  limit  may  be  possessed  on  the 
vessel.  The  possession  Umit  on  land 
south  of  Cape  Falcon  is  the  same  as  the 
bag  Umit. 

(4)  Ban  on  sport  vessels  in  the 
commercial  fishery.  Vessels  operating  in 
the  sport  fishery  for  halibut  in  Area  2A 
are  prohibited  from  operating  in  the 
commercial  halibut  fishery  in  Area  2A. 
Charterboat  operators  must  choose, 
prior  to  May  1  of  each  year,  whether 
they  will  obtain  a  charterboat  license 
from  the  Commission  or  a  commercial 
Ucense,  but  cannot  obtain  both.  Sport 
fishing  for  halibut  in  Area  2A  is 
prohibited  from  a  vessel  licensed  to  fish 
commercially  for  halibut  in  Area  2A. 

(g)  Procedures  for  implementation. 
Each  year,  NMFS  will  pubUsh  a 
proposed  rule  with  any  regulatory 
modifications  necessary  to  implement 
the  Plan  for  the  following  year,  with  a 
request  for  public  comments.  The 
comment  period  will  extend  until  after 
the  Commission's  annual  meeting,  so 
that  the  public  will  have  the 
opportunity  to  consider  the  final  Area 
2A  TAC  before  submitting  comments. 
After  the  Area  2A  TAC  is  knovra,  and 
after  NMFS  reviews  pubUc  comments, 
NMFS  will  implement  final  rules 
governing  the  sport  fisheries.  The  final 
ratio  of  halibut  to  chinook  to  be  allowed 
as  incidental  catch  in  the  salmon  troll 
fishery  wiU  be  pubUshed  with  the 
annual  salmon  management  measures. 
Inseason  actions  in  the  sport  fisheries  as 
stipulated  in  this  Plan  will  be 
accomplished  by  NMFS  in  accordance 
with  §  301.21(d)(3). 

§  301 .24    Previous  regulations  supers«d«d. 

This  peul  shall  supersede  all  previous 
regulations  of  the  Commission,  and  this 
part  shall  be  eH^ective  each  succeeding 
year  until  superseded  by  regulations, 
which  will  be  pubUshed  in  the  Federal 
Register. 

BILUNO  CODE  3610-22-W 
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Figure  1  to  Part  301 — Map  of  Regulatory  Areas 
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Figure  2  to  Part  301— Halibut  Size  Limits 
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Proposed  Rules 


Federal  Register 

Vol.  60,  No.  53 
Monday,  March  20,  1995 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  mailing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart381 
(Doctot  No.  94-022E1 
RIN  0683-AB86 

Use  of  the  Term  "Fresh"  on  the 
Labeling  of  Raw  Poultry  Products 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Proposed  rule;  extension  of 

comment  period;  solicitation  of 

comments. 

SUMMARY:  On  January  17, 1995,  the  Food 
Safety  and  hispection  Service  (FSIS) 
proposed  to  amend  the  Federal  poultry 
products  inspection  regulations  to 
prohibit  the  use  of  the  term  "fresh"  on 
the  labeling  of  raw  poultry  products 
whose  internal  temperature  has  ever 
been  below  26"  F.  FSIS  is  extending  the 
comment  period  on  the  proposal  for  60 
days  in  order  to:  Allow  time  for  public 
review  and  comment  on  the  findings  of 
the  Agriculture  Research  Service's 
(ARS)  evaluation  of  the  sensory, 
chemical,  and  physical  properties  of 
raw  poultry  products  that  have  been 
exposed  to  and  held  at  temperatures 
from  0"  F  to  40"  F;  allow  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  the  opportunity  to 
comment  on  the  proposed  rule;  and 
solicit  public  comments  on  options  for 
reconciling  the  FSIS  proposal  to  require 
a  "previously  frozen"  disclosure  on 
product  whose  internal  temperature  has 
ever  been  below  26°  F  with  existing 
FSIS  regulations  that  require  poultry 
labeled  as  "frozen"  to  have  been  chilled 
to  an  internal  temperature  of  0°  F  or 
below. 

DATES:  Comments  must  be  received  on 
or  before  May  19, 1995. 
ADDRESSES:  Submit  written  comments 
in  triplicate  to  Diane  Moore,  Docket 
Clerk,  Room  3171,  South  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments  should  be 


directed  to  Mr.  Charles  R.  Edwards, 
(202)  254-2565. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  Area  Code  (202) 
254-2565. 

SUPPLEMENTARY  INFORMATION:  On 
January  17,  1995,  FSIS  pubhshed  a 
proposed  rule  (60  FR  3454)  to  amend 
the  Federal  poultry  products  inspection 
regulations  to  prohibit  the  use  of  the 
term  "&«sh"  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
The  proposal  would  require  such 
poultry  products  to  be  labeled  with  a 
descriptive  term  reflecting  the  fact  that 
the  product  had  been  "previously 
frozen."  The  proposed  action  would 
help  ensure  that  poultry  products 
distributed  to  consumers  are  not  labeled 
in  a  false  or  misleading  manner  and  are 
not  misbranded.  Such  action  would  also 
meet  consumer  expectations  that  the 
term  "fresh"  should  not  be  applied  to 
raw  poultry  products  that  have  been 
subjected  to  processes  that  would  cause 
such  products  to  become  chilled  to 
temperatvues  below  26°  F. 

Interested  persons  were  given  until 
March  20, 1995,  to  submit  comments  on 
the  proposed  regulatory  amendments. 
FSIS  has  received  requests  from  two 
trade  associations  to  extend  the 
comment  period  for  the  proposed  rule. 
The  trade  associations  have  requested 
that  FSIS  extend  the  comment  period  to 
allow  the  public  time  to  obtain  and 
review  the  findings  of  the  Agricultural 
Research  Service's  (ARS)  evaluation  of 
the  sensory,  chemical,  and  physical 
properties  of  raw  poultry  products  that 
have  been  exposed  to  and  held  at 
temperatures  from  0°  F  to  40°  F,  with 
respect  to  their  written  comments  on  the 
proposed  rule.  The  ARS  report  was  not 
available  for  public  review  in  the  FSIS 
Docket  Clerk's  office  at  the  time  the 
"fresh"  labeling  proposal  was  published 
and,  thus,  its  availability  was  not  stated 
in  the  rulemaking  docket.  The  report  is 
now  available  for  public  review  in  the 
FSIS  Docket  Clerk's  office,  and  FSIS 
concludes  it  is  reasonable  to  allow 
additional  time  for  interested  parties  to 
obtain,  review,  and  comment  on  it. 

Further,  FSIS  has  previously  stated  its 
intention  to  seek  comments  from  the 
National  Advisory  Committee  on 


Microbiological  Criteria  for  Foods  on 
the  Agency's  conclusion  stated  in  the 
preamble  to  the  proposed  rule  that 
"there  should  be  no  increased 
microbiological  safety  risks  associated 
wdth  the  growfth  of  pathogenic 
microorganisms,"  by  changing  the 
labeling  definition  for  "fresh"  poultry. 
The  next  meeting  of  the  Committee  will 
be  held  in  mid-April  and,  thus,  an 
extension  of  the  comment  period  is 
necessary  to  allow  the  Committee's 
views  to  be  received  within  the 
comment  period. 

Finally,  in  this  notice,  FSIS  is 
soliciting  comments  on  options  for 
reconciling  the  element  of  its  "fresh" 
labeling  proposal  that  would  require 
product  whose  internal  temperature  has 
ever  been  below  26°  F  to  bear  a 
"previously  frozen"  disclosure  with 
existing  FSIS  regulations  (9  CFR 
381.129(b)(3)  and  381.66(f)(2))  that 
require  poultry  labeled  as  "frozen"  to 
have  been  chilled  to  an  internal 
temperature  of  0°  F  or  below.  Under  the 
proposal,  product  chilled  to  an  internal 
temperature  of  0°  F  or  below  could  be 
labeled  as  "frozen"  or  "previously 
frozen,"  as  the  case  may  be. 

FSIS  has  received  a  comment  noting 
the  conflict  between  the  proposal  and 
the  existing  regulatory  definition  of 
"frozen."  FSIS  is  aware  that  the 
products  directly  affected  by  its  "fresh" 
labeling  proposal,  which  are  fi^quently 
frozen  to  temperatures  in  the  range  of 
20°  F  to  25°  F  and  sold  in  a  thawed  state 
have  different  attributes  than  product 
frozen  to  an  internal  temperature  of  0° 
F  or  below.  The  product  chilled  to 
temperatures  in  the  range  of  20°  F  to  25° 
F  is  hard-to-the-touch  and  thus  "frozen" 
in  common  consumer  parlance,  even 
though  only  about  80  percent  of  the 
water  in  that  product  is  frozen.  Further, 
although  the  product  exhibits  a  longer 
shelf  life  than  product  held  at  higher 
temperatures,  e.g.,  28°  F  to  32°  F,  the 
product  will  spoil  in  several  weeks.  In 
the  product  frozen  to  0°  F  or  below,  over 
99  percent  of  the  water  in  the  product 
is  in  a  frozen  state,  microbial  growth  is 
stopped,  and  the  product  can  last  a  year 
or  more,  depending  on  packaging  and 
storage  temperature,  without 
discemable  quality  changes.  The 
purpose  of  the  existing  definition  of 
"frozen"  is  to  ensure  that  poultry 
products  labeled  simply  as  "frozen" 
would  be  suitable  for  long-term  storage 
and  subsequent  use.  The  terms 


"bozen,"  as  currently  defined  in  FSIS 
regulations,  and  "previously  frozen,"  as 
proposed  by  FSIS  for  use  on  poultry 
products  held  below  26°  F  and 
subsequently  sold  in  a  thawed  state, 
both  would  provide  truthful  and  useful 
information  to  consumers.  FSIS  is 
concerned  that  the  existence  of  two 
definitions  which  make  use  of  the  word 
"frozen"  could  be  confusing  to  industry 
and  consiuners.  FSIS  beUeves  that  the 
existing  definition  and  the  Agency's 
proposed  use  of  the  term  "previously 
frozen"  need  to  be  reconciled.  The 
Agency  invites  comments  on  how  this 
can  be  accomplished.  FSIS  has 
identified  three  possible  options  as 
follows: 

a.  Use  a  term  or  phrase  other  than 
"previously  frozen"  to  identify  products 
in  the  temperature  range  from  above  0° 
F  to  below  26°  F.  In  its  proposed  rule, 
FSIS  requested  comments  on  other 
descriptive  terms  to  describe  the  nature 
of  the  product.  However,  as  of  this  time, 
no  satisfactory  substitute  terms  have 
been  suggested.  FSIS  has  identified 
other  possible  terms  that  do  not  use  the 
unqualified  word  "frozen."  Such  terms 
include:  "previously  semi-frozen," 
"held  semi-frozen,"  "previously 
partially  frozen,"  "previously  chilled  to 
semi-solid  state,"  "shipped/stored/ 
handled  semi-frozen  (insert  optional 
statement,  e.g.,  to  preserve  quality),"  or 
"previously  frosted."  FSIS  continues  to 
be  interested  in  receiving  comments  on 
alternate  terms  including  those  that  do 
not  contain  the  unqualified  word 
"frozen." 

b.  Eliminate  the  current  requirement 
that  poultry  products  labeled  as 
"frttzen"  must  be  brought  to  an  internal 
temperatiuB  of  0°  F  or  below  and  require 
use  of  the  term  "frozen"  to  identify  all 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
This  option  would  eliminate  any 
confusion  that  might  be  caused  by 
having  more  than  one  temperature 
associated  with  products  whose  labels 
make  use  of  the  word  "frozen,"  and 
satisfy  the  need  to  label  appropriately 
all  products  that  have  been  chilled  to 
the  point  where  they  are  hard-to-the- 
touch.  Such  action  would  in  no  way 
prevent  manufacturers  from  continuing 
current  practices  regarding  freezing  to  0° 
F  for  long-term  storage  or  from  making 
supportable  claims  about  the  storage  life 
or  appropriate  "use  by"  date  for  their 
products.  However,  such  action  might 
require  adjustment  in  government  and 
industry  purchasing  standards,  codes  of 
practice,  or  product  specifications  that 
evolved  fixjm  the  ciurent  freezing 
regulations.  FSIS  does  not  believe  that 
elimination  of  the  0°  F  requirement  for 
labeling  a  product  "frozen"  would  pose 


a  safety  concern.  However,  purchasers 
who  expect  that  a  product  was  frt)zen 
for  long-term  preservation  based  on  use 
of  the  term  "frozen"  on  the  labeling 
might  be  misled  in  the  absence  of 
explanatory  labeling,  if  the  shelf  life  and 
quality  differs  from  products  frozen  to 
0°  F  or  below  because  the  product  was 
not  actually  brought  to  such  low 
temperatures. 

c.  Use  the  proposed  term  "previously 
frozen"  on  labeling  of  products  with 
internal  temperatures  above  0°  F  and 
below  26°  F  but  require  use  of  a  term 
other  than  "frtjzen"  or  "previously 
frozen"  on  the  labeling  of  products  that 
are  frozen  to  0°  F  or  below.  The  latter 
products  could  be  labeled  with  a  phrase 
such  as  "frozen  for  long-term 
preservation"  in  order  to  distinguish 
them  clearly  &t)m  chill  pack  products 
whose  temperatures  were  at  one  time  in 
the  lower  20-degree  Fahrenheit  range. 
This  labeling  option  differentiates  the 
two  types  of  frozen  products  so  that  the 
product  labeled  "previously  frozen" 
would  not  be  confused  with  the  deep- 
bozen  product.  The  descriptive  term  for 
the  0°  F  product  reflects  the  purpose  of 
the  processing  procedure  and  can  be 
linked  to  the  special  qualities  associated 
with  these  products. 

FSIS  is  interested  in  receiving 
comments  on  these  options  and  any 
others  that  would  appropriately 
reconcile  the  existing  definition  of 
"frozen"  and  the  proposed  use  of  the 
term  "previously  frozen." 

For  all  these  reasons,  FSIS  is 
extending  the  comment  period  on  its 
"fi:Bsh"  labeHng  proposal  for  60  days. 
The  comment  period  will  close  May  19, 
1995. 

Done  at  Washington,  DC,  on:  March  15, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FROoc.  95-6817  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  3410-OM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  315a-AE97 

Shutdown  Operation  of  Nuclear  Power 
Plants;  Notice  of  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Members  of  the  staff  of  the 
Office  of  Nuclear  Reactor  Regulation 
will  meet  with  commenters  (or  their 
representatives)  who  responded  to 


Federal  Register,  59  FR  52707;  October 
19,  1994,  regarding  the  proposed  rule 
"Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors."  The  staff 
will  discuss  comments  and  receive 
feedback  on  the  impact  of  potential  staff 
responses  regarding  the  proposed  rule. 
The  meeting  will  be  open  for  interested 
members  of  the  public,  petitioners, 
intervenors,  or  other  parties  to  attend  as 
observers  pursuant  to  "Open  Meeting 
Statement  of  NCR  Staff  Policy,"  43  FR 
28058,  June  28,  1978. 

DATES:  The  meeting  will  be  Friday, 
April  7, 1995  from  9  a.m.-3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  United  States  Nuclear  Regulatory 
Commission  Auditorium,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  C.  Lyon,  Senior  Reactor  Systems 
Engineer,  Reactor  Systems  Branch, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  301-415-3892. 

SUPPLEMENTARY  INFORMATION:  The 
preliminary  agenda  for  the  proposed 
meeting  is: 

9:00 — Introduction  (Piu"pose  of 
shutdown  rule,  ApplicabiUty/ 
limitations) 

9:15 — Summary  of  Comments  to 
Proposed  Rule  59  FR  52707;  October 
19. 1994 

9:30 — Staff  Decisions  (Shutdown  rule, 
Maintenance  Rule,  Codification  of 
industry  initiatives,  Fire,  Technical 
specifications.  Outage  plans  and 
controls.  Fuel  storage  pool.  Safety 
related  vs.  non-safety  related.  Single 
failure.  Regulatory  analysis. 
Regulatory  guide.  Re  notice  in  Federal 
Register) 

10:15 — Items  Covered  By  Rule  (General 
content  of  rule  and  philosophy; 
Structures,  systems,  and  components; 
Reliability  and  redundancy;  Planning; 
Procedures;  Training;  Controls; 
Reactivity;  Reactor  coolant  system; 
Subcooled  decay  heat  removal; 
Containment;  Adequate  core  cooling; 
Contingency  plan;  Implementation) 

13:1 5 — Discussion — Issues 
(Maintenance  rule — guidance  for 
shutdown  operation;  The  meaning  of 
redundancy  [Credit  for  passive  heat 
removal,  gravity  feed,  &  operator 
response;  Electrical  power  systems]; 
Containment;  Analysis  and  test  needs; 
Others) 

Dated  at  Rockville,  Maryland  this  15  day 
of  March  1995. 
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For  the  Nuclear  Regulatory  Commission. 
Wuren  C.  Lyon, 

Senior  Reactor  Systems  Engineer,  Reactor 
Systems  Branch,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  95-6735  Filed  3-17-95;  8:45  am) 
■NXINQCOOC  7S«M>1-M 


10  CFR  Parts  170  and  171 
RIN  3150-AF07 

Revision  of  Fee  Scheduies;  100%  Fee 
Rscovery,  FY  1995 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 
annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  the  Omnibus  Budget 
ReconciUation  Act  of  1990.  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1995  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1995  is  approximately 
S503.6  miUion. 

DATES:  The  comment  period  expires 
April  19, 1995.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  Pubhc  Law  101- 
508  requires  that  NRC  collect  the  FY 
1995  fees  by  September  30. 1995, 
requests  for  extensions  of  the  comment 
period  will  not  be  granted. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville.  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  301-415- 
1678). 

The  agency  workpapers  that  support 
these  proposed  changes  to  10  CFR  Parts 
170  and  171  may  be  examined  at  the 
NRC  Public  Document  Room  at  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-415-6213. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

D.  Proposed  Action. 


in.  Section-by-Section  Analysis. 
rV.  Environmental  Impact:  Categorical 
Exclusion. 

V.  Paperwork  Reduction  Act  Statement. 

VI.  Regulatory  Analysis. 

Vn.  Regulatory  Flexibility  Analysis. 
VIII.  Backfit  Analysis. 

I.  Background 

Pubhc  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  enacted  November  5, 1990, 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority,  less  the  amoimt  appropriated 
from  the  Department  of  Energy  (EXDE) 
administered  NWF,  for  FYs  1991 
through  1995  by  assessing  fees.  OBRA- 
90  was  amended  in  1993  to  extend  the 
NRC's  100  percent  fee  recovery 
requirement  through  1998. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
hcense  and  inspection  fees,  established 
in  10  CFR  part  170  under  the  authority 
of  the  Independent  Offices 
Appropriation  Act  (lOAA).  31  U.S.C. 
9701.  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  the  issuance  of  new 
licenses  or  approvals,  and  amendments 
to  or  renewal  of  Ucenses  or  approvals. 
Second,  annual  fees,  established  in  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

Subsequent  to  enactment  of  OBRA- 
90,  the  NRC  pubhshed  seven  final  fee 
rules  after  evaluation  of  public 
comments.  On  July  10, 1991  (56  FR 
31472).  the  NRC  published  a  final  rule 
in  the  Federal  Register  that  established 
the  Part  1 70  professional  hoiu-ly  rate 
and  the  materials  hcensing  and 
inspection  fees,  as  well  as  the  Part  171 
annual  fees,  to  be  assessed  to  recover 
approximately  100  percent  of  the  FY 
1991  budget.  In  adchtion  to  establishing 
the  FY  1991  fees,  the  final  rule 
established  the  imderlying  basis  and 
methodology  for  determining  both  the 
10  CFR  part  170  hourly  rate  and  fees 
and  the  10  CFR  part  171  annual  fees. 
The  FY  1991  rule  was  challenged  in 
Federal  court  by  several  parties.  The 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  rendered  its  decision 
on  those  challenges  on  March  16, 1993, 
in  Allied-Signal  v.  NRC,  remanding  two 
issues  to  the  NRC  for  further 
consideration  (988  F.2d  146  (D.C.  Cir. 
1993)].  The  court  decision  was  also 
extended  to  cover  the  FY  1992  fee  rule 
by  court  order  dated  April  30, 1993. 


On  April  17, 1992  (57  FR  13625).  the 
NRC  pubhshed  in  the  Federal  Register 
two  hmited  changes  to  10  CFR  parts  170 
and  171.  The  limited  changes  became 
effective  May  18, 1992.  The  limited 
change  to  10  CFR  part  170  allowed  the 
NRC  to  bill  quarterly  for  those  license 
fees  that  were  previously  billed  every 
six  months.  The  limited  change  to  10 
CFR  part  171  lowered  in  some  cases  the 
maximimi  annual  fee  (rf  $1,800  assessed 
a  materials  licensee  who  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards.  A  lower  tier  small  entity  fee 
of  $400  per  licensed  category  was 
established  for  small  business  and  non- 
profit organizations  with  gross  annual 
receipts  of  less  than  $250,000  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  20.000. 

On  July  23, 1992  (57  FR  32691),  July 
20, 1993  (58  FR  38666),  and  July  20, 
1994  (59  FR  36895),  the  NRC  pubhshed 
final  rules  in  the  Federal  Register  that 
established  the  licensing,  inspection, 
and  annual  fees  necessary  for  the  NRC 
to  recover  approximately  100  percent  of 
its  budget  authority  for  FY  1992,  FY 
1993,  and  FY  1994  respectively.  The 
basic  methodology  used  in  the  FY  1992 
and  FY  1993  final  rules  was  unchanged 
from  that  used  to  calculate  the  10  CFR 
part  170  professional  hourly  rate,  the 
specific  materials  licensing  and 
inspection  fees  in  10  CFR  Part  170,  and 
the  10  CFR  Part  171  annual  fees  in  the 
final  rule  pubhshed  July  10, 1991  (56  FR 
31472).  hi  FY  1994,  the  NRC  directly 
assigned  additional  effort  to  the  reactor 
and  materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead,  but  were  assigned 
directly  to  the  class  of  licensees  that 
they  support.  Because  this  direct 
assignment  resulted  in  a  reduction  of 
overhead  costs  allocated  to  each  FTE, 
the  cost  per  full  time  equivalent  (FTE) 
was  about  3  percent  less  than  it  would 
have  been  without  the  additional  direct 
assignment. 

The  methodology  for  assessing  low- 
level  waste  (LLW)  costs  was  changed  in 
FY  1993  in  response  to  the  AlliedSignal 
V.  NRC  judicial  decision  mentioned 
earlier.  This  change  was  explained  in 
detail  in  the  FY  1993  final  rule 
pubhshed  July  20, 1993 (58  FR  38669- 
72).  hi  brief,  the  NRC  created  two 
groups — large  waste  generators  and 
small  waste  generators.  Licensees 
within  each  group  are  charged  a 
imiform  fee.  On  May  19. 1994  {59  FR 
26097).  the  NRC  amended  its  fee 
regulations  in  10  CFR  Part  171  to 
estabhsh  revised  FY  1991  and  FY  1992 


surcharges  for  NRC  licensees  based  on 
this  revised  method. 

On  March  17. 1994  (59  FR  12539),  the 
NRC  reinstated  the  annual  fee 
exemption  for  nonprofit  educational 
institutions  after  notice  and  comment. 
This  exemption  was  also  included  in 
the  FY  1994  final  rule.  In  response  to 
the  March  16, 1993,  judicial  decision, 
the  exemption  had  been  eliminated  in 
the  final  rule  pubhshed  by  NRC  on  July 
20, 1993  (58  FR  38666). 

The  American  College  of  Nuclear 
Physicians  and  the  Society  of  Nuclear 
Medicine  filed  a  Petition  for 
Rulemaking  which  included  a  request 
that  the  Commission  exempt  medical 
hcensees  from  fees  for  services  provided 
in  nonprofit  institutions.  The 
Commission  denied  that  request  on 
March  17, 1994  (59  FR  12555). 

n.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
licensing,  inspection,  and  aimual  fees  to 
recover  approximately  100  percent  of  its 
FY  1995  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  NWF. 
For  FY  1995,  the  NRC's  budget  authority 
is  $525.6  miUion  of  which 
approximately  $22.0  million  has  been 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $503.6  miUion  in  FY 
1995  through  10  CFR  Part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
aimual  fees.  This  amount  to  be 
recovered  for  FY  1995  is  about  $9.4 
million  less  than  the  total  amount  to  be 
recovered  for  FY  1994  and  $15.3  milhon 
less  when  compared  to  the  amount  to  be 
recovered  for  FY  1993.  The  NRC 
estimates  that  approximately  $137.7 
milhon  will  be  recovered  in  FY  1995 
from  the  fees  assessed  under  10  CFR 
Part  170.  The  remaining  $365.9  raiUion 
will  be  recovered  through  the  10  CFR 
Part  171  annual  fees  estabhshed  for  FY 
1995. 

Recognizing  that  OBRA-90  may  have 
resulted  in  certain  fees  that  were  unfair 


or  inequitable.  Congress  in  Section 
2903(c),  of  the  Energy  Policy  Act  of 
1992  (EPA-92).  directed  the  NRC  to 
review  its  annual  fee  policy,  sohcit 
public  comment  on  the  need  for  changes 
to  this  pohcy,  and  recommend  to  the 
Congress  any  changes  to  existing  law 
needed  to  prevent  placing  unfair 
burdens  on  NRC  hcensees.  The  NRC 
reviewed  more  than  500  public 
comments  submitted  in  response  to  the 
request  for  comment  published  in  the 
Federal  Register  on  April  19, 1993  (58 
FR  21116),  and  sent  its  report  to 
Congress  on  February  23, 1994.  A  copy 
of  this  report  has  been  placed  in  the 
Public  Document  Room.  This  report 
concluded  that  modifications  to  existing 
statutes  governing  NRC  fees  are 
necessary  to  alleviate  licensees'  major 
concerns  about  fairness  and  equity  and 
to  reduce  the  NRC  administrative 
burden  resulting  from  assessing  fees. 
The  report  recommended  enactment  of 
legislation  that  would  reduce  the 
amount  to  be  recovered  from  fees  from 
100  percent  of  the  NRC  budget  to 
approximately  90  percent  of  the  budget 
and  eliminate  the  requirement  that  NRC 
assess  10  CFR  part  170  fees. 

In  view  of  the  fact  that  legislation  has 
not  beenfenacted  to  address  licensees' 
fairness  and  equity  concerns  and  the 
concern  about  the  additional  workload 
generated  by  100  percent  fee  recovery, 
the  Commission  has  reexamined  its 
existing  fee  policies  to  determine 
whether  they  can  be  made  more 
equitable.  This  reexeunination  was 
undertaken  with  the  goal  of  addressing, 
within  the  limitations  of  the  existing 
laws  governing  NRC  fees,  the  concerns 
identified  in  the  report  to  Congress  and 
improving  other  features  of  the  NRC  fee 
program.  Based  on  this  reexamination, 
the  NRC  is  proposing  certain  changes  in 
10  CFR  part  170  and  171  to  partially 
alleviate  the  identified  concerns  and 
improve  the  process  of  collecting  NRC 
fees. 

These  proposed  changes  are 
summarized  as  follows  and  detailed  in 
the  following  sections. 


1.  Change  the  method  for  allocating 
the  budgeted  costs  that  cause  fairness 
and  equity  concerns.  Approximately 
$56  milhon  of  NRC  costs  either  do  not 
directly  benefit  NRC  hcensees  or 
provide  benefits  to  non-NRC  hcensees. 
Currently,  using  three  different 
methodologies,  these  costs  have  been 
allocated  to  classes  of  licensees. 
Approximately  50  percent  of  these  costs 
were  paid  by  power  reactors.  Under  the 
proposed  rule,  these  costs  will  instead 
be  treated  similar  to  overhead  and 
distributed  to  each  class  of  hcensees 
based  on  the  percent  of  the  budget  for 
that  class.  As  a  result,  power  reactors 
will  pay  a  greater  percentage  of  these 
costs. 

2.  Eliminate  the  materials  selected 
inspection  fees  (i.e.,  flat  fees  and  others 
with  reasonable  averages),  hereinafter 
referred  to  as  "flat"  inspection  fees  in  10 
CFR  170.31  and  include  the  inspection 
costs  with  the  annual  materials  fees  in 
10  CFR  171.16(d).  These  proposed 
actions  would  streamline  the  license  fee 
process  and  provide  more  predictable 
fees. 

3.  Change  the  methodology  for 
calculating  the  professional  hourly  rate 
to  better  align  the  budgeted  costs  writh 
the  major  classes  of  hcensees.  Two 
professional  staff-hour  rates  are 
proposed  instead  of  a  single  rate. 

4.  Change  the  methodology  for 
calculating  aimual  fees  for  reactors,  fuel 
facilities  and  uranium  recovery 
licensees  to  make  annual  fees  more 
closely  reflect  the  cost  of  providing 
regulatory  services  to  the  classes  and 
subclasses  of  licensees  and  to  improve 
efficiency. 

5.  Modify  NRC  small  entity  and 
lower-tier  size  standards  for  annual  fee 
purposes. 

As  a  result  of  the  reduced  budget 
amount  to  be  recovered  for  FY  1995  and 
these  proposed  changes,  the  annual  fees 
for  a  large  majority  of  the  licensees 
would  be  reduced.  The  following 
provides  illustrative  examples  of  the 
changes  in  the  annual  fees. 


Class  of  Licensees: 

Power  Reactors  

Nonpower  Reactors 

High  Enriched  Fuel  Facility 

Low  Enriched  Fuel  Facility 

UFe  Conversion  , 

Uranium  Mills , 

Typical  Material  Licenses: 

Radiographers  

Well  Loggers 

Gauge  Users 

Broad  Scope  Medical  


FY  1994 
annual  fee 


$3,078,000 

62,200 

3,231,770 

1,484.770 

1,179,770 

74,670 

19.170 

12.870 

2.470 

32.570 


Proposed  FY 

1995  annual 

fee 


$2,967,000 

56.500 

2,569,000 

1,261.000 

639,200 

60.900 

14,000 
8,100 
1,700 

23,400 


UMI 
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The  NRC  also  notes  that  it  plans  to 
increase  the  use  of  reimbursable 
agreements  to  avoid  including  certain 
costs  that  do  not  benefit  NRC  licensees 
within  the  NRC  budget.  By  doing  this, 
the  budget  will  be  reduced  and  ^e  fees 
lowered.  The  NRC  plans  to  exclude 
funds  for  training,  travel,  and  technical 
support  to  the  Agreement  States  and  for 
review  of  Department  of  Energy  (DOE)/ 
Department  of  Defense  (DOD)  defense 
related  projects  from  the  NRC  budget, 
beginning  in  FY  1997.  This  support 
would  be  provided  to  the  Agreement 
States  and  DOE/DOD  through 
reimbursable  agreements,  which  would 
eliminate  the  need  to  recover  the  cost 
through  fees  assessed  to  NRC  licensees. 
For  FY  1995.  these  costs  will  continue 
to  be  recovered  through  fees.  Because 
this  change  aH^ects  the  budget  and  does 
not  alter  fee  policies  or  methods,  it  falls 
outside  the  scope  of  this  proposed 
rulemaking  and  the  Commission  is  not 
soliciting  comments  on  this  policy 
change. 

Although  not  a  specific  change  in  this 
rule,  to  help  stabiUze  fees,  begiruiing  in 
FY  1996,  the  NRC  proposes  that  the 
annual  fees  be  adjusted  only  by  the 
percent  change  in  NRC's  total  budget.  A 
base  annual  fee  would  be  established  in 
FY  1995  using  cxirrent  methodology 
modified  by  the  changes  in  the  final  FY 
1995  rule,  and  the  percentage  change 
(plus  or  minus)  in  the  NRC  total  FY 
1995  budget  would  be  applied  to  all 
annual  fees  for  the  next  four  years  (FY 
1996-FY  1998  and  FY  1999  if  OBRA- 
90  is  extended)  unless  there  is  a 
substantial  change  in  the  total  NRC 
budget  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  Ucensees, 
in  which  case  the  annual  fee  base  would 
be  reestablished.  The  decision  on 
whether  to  establish  a  new  baseline 
would  be  made  each  year  during  budget 
formulation.  For  example,  if  the  total 
NRC  budget  is  reduced  by  3  percent  and 
the  number  of  licenses  and  the  amount 
estimated  to  be  recovered  under  10  CFR 
part  170  remains  constant  in  a  given 
fiscal  year,  then  all  annual  fees  would 
be  reduced  by  approximately  3  percent. 
The  NRC  seeks  comments  on  this 
approach  in  this  rulemaking. 

The  Commission  notes  that,  if,  based 
on  public  comments,  the  Commission 
decides  not  to  pursue  some  or  all  of 
these  new  proposed  policies,  then  the 
respective  current  fee  policies  would  be 
continued  for  FY  1995.  Comments  are 
also  requested  on  whether  the  NRC 
should  continue  any  or  all  of  its  current 
fee  policies  in  lieu  of  the  poUcies  it 
proposes  to  change  in  this  rule. 

Tne  NRC  contemplates  that  any  fees 
to  be  collected  as  a  result  of  this 
proposed  rule  will  be  assessed  on  an 


expedited  basis  to  ensure  collection  of 
the  required  fees  by  September  30, 1995, 
as  stipulated  in  OBRA-90.  Therefore,  as 
in  FYs  1991-1994  the  fees,  if  adopted, 
will  become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  NRC  will  send  a 
bill  for  the  amount  of  the  annual  fee  to 
the  licensee  or  certificate,  registration, 
or  approval  holder  upon  publication  of 
the  final  rule.  Payment  will  be  due  on 
the  effective  date  of  the  FY  1995  rule. 

The  NRC  will  continue  the  proration 
of  aimual  fees,  established  in  FY  1994, 
in  accordance  with  the  provisions  of 
Section  171.17.  The  annual  fees  for  both 
reactor  and  material  Ucensees  are 
prorated  based  on  (1)  the  date 
applications  are  filed  during  the  FY  to 
terminate  a  license  or  obtain  a 
possession-only  license  (POL)  and  (2) 
the  date  new  licenses  are  issued  during 
the  FY. 

A.  Amendments  to  10  CFR  Part  1 70: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
.  Services 

The  NRC  proposes  four  amendments 
to  Part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation — that  fees  be  assessed  to 
appUcants,  persons,  and  licensees  for 
specific  identifiable  services  rendered. 
The  proposed  amendments  also  comply 
with  the  guidance  in  the  Conference 
Committee  Report  on  OBRA-90  that 
fees  assessed  under  the  Independent 
Offices  Appropriation  Act  (lOAA) 
recover  the  full  cost  to  the  NRC  of 
identifiable  regulatory  services  each 
applicant  or  licensee  receives. 

First,  the  NRC  is  proposing  to  amend 
§  170.11  of  the  Commission's  fee 
regulations  to  conform  them  to  section 
161  w.  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA).  That  section 
of  the  AEA  currently  allows  the 
Commission  to  charge  part  170  fees  to 
power  reactors  operated  by  the 
Termessee  Valley  Authority  or  other 
Federal  government  entities  and  to 
uraniimi  enrichment  faciUties  operated 
by  the  United  States  Enrichment 
Corporation,  as  these  reactors  and 
facilities  are  licensed  or  certified  by  the 
NRC.  In  all  other  cases,  the  NRC  is 
prevented  from  charging  Part  170  fees  to 
Federal  agencies  for  services  rendered, 
due  to  a  prohibition  on  such  charges 
contained  in  the  Independent  Offices 
Appropriation  Act,  31  U.S.C.  9701. 

^ond,  the  NRC  is  proposing  to 
revise  the  current  method  of  calculating 
the  10  CFR  Part  170  professional  hourly 
rate.  Currently,  there  is  one  professional 
hourly  rate  estabhshed  in  §  170.20, 
which  is  used  to  determine  the  fees 
assessed  by  the  NRC.  This  professional 


hourly  rate  was  $133  per  hour  for  FY 

1994.  The  NRC  proposes  to  establish 
two  professional  hourly  rates  for  FY 

1995,  which  will  be  used  to  determine 
the  Part  170  fees.  The  NRC  proposes  to 
establish  a  rate  of  $123  per  hour 
($214,765  per  direct  FTE)  for  the  reactor 
program.  This  rate  is  appUcable  to  those 
licenses  covered  by  10  CFR  part  170.21 
of  the  fee  regulations.  A  second  rate  of 
$116  per  hour  ($203,096  per  direct  FTE) 
is  proposed  for  the  nuclear  materials 
and  nuclear  waste  program.  This  rate  is 
applicable  to  those  licenses  covered  by 
10  CFR  Part  170.31  of  the  fee 
regulations.  These  rates  are  based  on  the 
FY  1995  direct  FTEs  and  that  portion  of 
the  FY  1995  budget  that  does  not 
constitute  direct  program  support 
(contractual  services  costs)  and  is  not 
recovered  through  the  appropriation 
from  the  NWF. 

The  two  rates  would  be  based  on  cost 
center  concepts  that  are  now  being  used 
for  NRC  budgeting  purposes.  In 
implementing  cost  center  concepts,  all 
budgeted  resoiuces  for  each  cost  center 
are  assigned  to  that  center  for  analysis 
and  license  fee  purposes  to  the  extent 
they  can  be  separately  distinguished. 
These  costs  include  all  salaries  and 
benefits,  contract  support,  and  travel 
that  are  required  for  each  cost  center 
activity.  Additionally,  all  resources  for 
the  Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW), 
the  Office  of  Investigation  (OI),  the 
Office  of  Enforcement  (OE),  and  all 
program  direct  resources  for  the  Office 
of  the  General  Counsel  (OGC)  will  be 
assigned  to  cost  centers.  The  NRC  took 
a  first  step  in  this  direction  in  FY  1994 
when  it  chrectly  assigned  additional 
effort  to  the  reactor  and  materials 
programs  for  OI,  OE,  ACRS  and  ACNW. 
Commenters  supported  this  change  in 
FY  1994  indicating  that  such 
assignment  better  defines  the 
beneficiaries  of  certain  regulatory 
activities  and  more  equitably  allocates 
the  fees  for  services  provided  (59  FR 
36897;  July  20, 1994).  The  cost  center 
concepts  will  be  discussed  more  fully  in 
Section  III — Section-by-Section 
Analysis. 

Third,  the  NRC  proposes  that  the 
current  Part  170  Ucensing  and 
inspection  fees  in  §§  170.21  and  170.31 
for  apphcants  and  licensees  be  revised 
to  reflect  both  the  revised  hourly  rates 
and  the  results  of  the  review  required  by 
the  Chief  Financial  Officers  (CFO)  Act. 
To  comply  with  the  requirements  of  the 
CFO  Act,  the  NRC  has  evaluated 
historical  professional  staff  hours  used 
to  process  a  licensing  action  (new 
Ucense,  renewal,  and  amendment)  for 
those  materials  licensees  whose  fees  are 


based  on  the  average  cost  method  (Oat 
fees). 

Evaluation  of  the  historical  data 
shows  that  the  average  number  of 
professional  staff  hours  needed  to 
complete  materials  licensing  actions 
should  be  increased  in  some  categories 
and  decreased  in  others  to  reflect  the 
costs  incurred  in  completing  the 
licensing  actions.  Thus,  the  revised 
average  professional  staff  hours  reflect 
the  changes  in  the  NRC  licensing  review 
program  that  have  occurred  since  FY 
1993.  The  proposed  licensing  fees  are 
based  on  the  new  average  professional 
staff  hours  needed  to  process  the 
Ucensing  actions  multiplied  by  the 
proposed  nuclear  materials  professional 
hourly  rate  for  FY  1995  of  $116  per 
hour.  The  data  for  the  average  number 
of  professional  staff  hours  needed  to 
complete  licensing  actions  were  last 
updated  in  FY  1993  (58  FR  38666;  July 
20,  1993).  For  new  licenses  and 
amendments,  the  proposed  licensing 
fees  for  FY  1995  are  reduced  in 
approximately  50  percent  of  the  cases, 
while  the  proposed  fees  for  renewals 
would  increase  in  over  70  percent  of  the 
cases. 

Fourth,  the  NRC  is  proposing  to 
streamline  the  fee  program  and  improve 
the  predictabiUty  of  fees  by  eliminating 
the  materials  "flat"  inspection  fees  in 
170.31  and  including  the  cost  of  the 
inspections  in  10  CFR  Part  171. 
Eliminating  the  10  CFR  Part  170 
materials  "flat"  fees  would  recognize 
that  the  "regulatory  service"  to 
Ucensees,  referred  to  in  OBRA-90, 
comprises  the  total  regulatory  activities 
that  NRC  determines  are  needed  to 
regulate  a  class  of  Ucensees.  These 
regulatory  services  include  not  only 
inspections,  but  also  research, 
rulemaking,  orders,  enforcement 
actions,  responses  to  allegations, 
incident  investigations,  and  other 
activities  necessary  to  regulate  classes  of 
Ucensees.  This  proposed  action  would 
not  result  in  any  net  fee  increases  for 
affected  licensees  and  would  provide 
those  licensees  with  greater  fee 
predictability,  a  frequent  request  made 
in  licensees'  comments  on  past  fee 
rules.  The  proposed  materials  annual 
fees,  which  include  the  10  CFR  Part  170 
inspection  fees,  would  become  effective 
for  FY  1995,  and  those  materials 
licensees  who  paid  a  "flat"  10  CFR  Part 
170  inspection  fee  for  inspections 
conducted  in  FY  1995  would  receive  a 
credit  for  those  payments  towards  the 
FY  1995  annual  fee  assessed  imder  10 
CFR  Part  171.  Because  there  is  no 
annual  fee  for  licensees  operating  under 
reciprocity  in  non-Agreement  States,  the 
reciprocity  inspection  fee  has  been 
combined  with  the  application  fee. 


In  simimary,  the  NRC  is  proposing  to 
(1)  estabUsh  two  10  CFR  Part  170  hourly 
rates;  (2)  revise  the  Ucensing  fees 
assessed  under  10  CFR  Part  170  in  order 
to  comply  with  the  CFO  Act's 
requirement  that  fees  be  revised  to 
reflect  the  cost  of  the  agency  of 
providing  the  service;  and  (3)  eUminate 
the  materials  "flat"  inspection  fees  in 
§  170.31  and  include  the  costs  of 
inspections  with  the  materials  aimual 
fees  in  §  171.16(d),  or  with  the 
reciprocity  application  fee  in  fee 
category  §  170.31,  Category  16. 

Assessing  Fees  for  Final  Design 
Approval  (FDA)  and  Design 
Certification  (DC)  Reviews 

During  FY  1994,  the  question  was 
raised  by  several  standard  design 
vendors  concerning  the  NRC's  poUcy  on 
assessment  of  10  CFR  part  170  Ucensing 
fees  beyond  issuance  of  the  FDA.  The 
Commission  has  examined  this  issue 
and  has  decided  to  continue  assessing 
fees  to  vendors  for  its  review  costs 
incurred  following  the  issuance  of  the 
FDA.  This  would  include  fees  to  recover 
NRC  costs  for  preparation  of  the  Design 
Control  Document,  review  of  comments 
on  a  proposed  certification  rule,  and 
preparation  of  a  final  certification  rule. 
10  CFR  Part  170  fees  vfill  not  be 
assessed  to  the  vendor  for  costs  incurred 
for  any  contested  hearing  before  the 
Atomic  Safety  Licensing  Board  Panel 
(ASLBP)  during  the  design  certification 
review  and  rulemaking. 

While  the  NRC  understands  the 
impact  of  fees  on  its  applicants  and 
Ucensees,  it  has  concluded  that  10  CFR 
part  170  review  fees  should  continue  to 
be  assessed  beyond  the  FDA  issuance, 
because  the  vendor,  who  applies  for  a 
certification,  is  the  principal  beneficiary 
of  the  certification.  The  fundamental 
poUcy  underlying  10  CFR  part  170  fees, 
which  are  based  on  the  requirements  of 
the  Independent  Offices  Appropriation 
Act  of  1952,  as  amended,  is  that  the 
principal  beneficiary  of  a  regulatory 
service  should  bear  the  cost  of  providing 
that  service.  Applicants  for  design 
certifications  will  not  be  charged  10 
CFR  part  1 70  fees  for  any  hearings  held 
before  an  ASLBP  under  10  CFR  52.51(b), 
which  offers  an  opportunity  for  a 
hearing  on  a  proposed  certification.  It 
has  Icng  been  the  policy  of  the  NRC  not 
to  charge  part  170  fees  for  hearings 
which  are  not  mandated  by  law,  and  the 
NRC  has  maintained  this  poUcy  despite 
its  recent  obligation  to  recover  100 
percent  of  the  budget  through  fees. 
Thus,  for  example,  the  NRC  does  not 
charge  part  170  fees  for  power  reactor 
operating  Ucense,  amendment,  or 
enforcement  hearings.  The  costs  of  such 
hearings  are  recovered  through  the 


annual  fees  assessed  to  NRC  licensees 
under  10  CFR  part  171. 

The  NRC  bills  all  design  certification 
(DC)  applicants  for  staff  hours  and 
contractual  expenses  incurred  by  the 
Office  of  Nuclear  Reactor  Regulation 
(NRR)  in  support  of  design  certification 
and  approval  review  activities  as 
sUpulated  in  10  CFR  part  170.  The 
Office  of  Nuclear  Regulatory  Research 
(RES)  staff  and  contractual  expenses 
related  to  advanced  reactor  designs  have 
been  billed  under  10  CFR  part  171  to 
holders  of  operating  reactor  licenses. 
Although  NRR  is  responsible  for  these 
advanced  reactor  reviews  and  Ucensing 
determinations,  certain  activities 
performed  by  RES  can  be  essential 
elements  of  these  reviews.  If.  for 
example,  the  review  can  be  conducted 
more  efficiently  by  RES  due  to 
experience  of  its  staff,  NRR  would 
request  that  RES  perform  the  review  and 
provide  the  safety  evaluation  report 
input.  In  conducting  recent  DC  reviews, 
NRR  and  RES  have  coordinated  their 
activities  to  enhance  the  effectiveness 
and  efficiency  of  the  reviews.  In  specific 
technical  areas  (e.g.,  evaluation  of  DC 
appUcant  test  programs),  RES  staff 
expertise  and  contractual  resources 
provide  direct  support  to  NRR's 
licensing  review.  As  such,  some  RES 
activities  involve  direct  review  of 
advanced  reactor  designs  and  provide 
input  to  the  safety  and  licensing 
conclusions  for  design  certification.  The 
NRC  believes  that  some  adjustments  to 
the  fee  policy  are  necessary  to  properly 
assess  the  applicant  fees  for  design 
certification  review  activities  performed 
by  RES.  Beginning  with  the  effective 
date  of  the  FY  1995  fee  rule,  the  NRC 
plans  to  bill  the  applicants  for  RES's 
direct  review  and  evaluation  of  the 
standard  design  in  support  of  NRC's 
FD.\  and  design  certification.  Direct 
review  includes  evaluation  of  the 
appUcant's  test  programs,  vendor  codes 
and  topical  reports,  standard  safety 
analysis  reports,  and  other  supporting 
design  and  analysis  information.  Under 
this  approach,  fee  assessment  for  RES 
costs  would  be  treated  identically  to 
NRR  charges  for  staff  full-time 
equivalent  (FTE)  employees  or 
contractors  associated  with  the  FDA/DC 
review.  Billing  vendors  for  RES 
activities  that  are  in  direct  review  of  the 
applicant's  design  is  consistent  with  the 
major  principle  of  10  CFR  part  170  of 
assessing  fees  to  the  principal 
beneficiary  of  the  NRC  regulatory 
activity  (i.e.,  vendor  receipt  of  an  FDA/ 
DC).  The  applicant  would  not  be 
assessed  fees  for  confirmatory  research 
related  to  the  designs.  The  budget  for 
confirmatory  research  would  continue 
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to  be  recovered  from  annual  fees 
assessed  to  operating  power  reactor 
licensees  under  10  CFTl  part  171. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Appmvals  and  Government 
Agencies  Licensed  by  NRC 

The  NRC  proposes  nine  amendments 
to  10  CFR  part  171.  First,  the  NRC  is 
proposing  to  modify  its  method  for 
recovering  certain  budgeted  costs.  The 
report  to  Congress  in  response  to  EPA- 
92  identified  fairness  and  equity 
concerns  regarding  the  fees  charged  to 
recover  the  cost  of  certain  NRC 
activities.  Many  licensees  believed  it 
was  unfair  to  charge  them  fees  for 
activities  and  poUcies  undertaken  by  the 
NRC  that  did  not  benefit  them  and  were 
not  requested  by  them.  The  NRC  is 
proposing  to  modify  its  current  policies 
for  allocating  the  budgeted  costs  for 
these  and  other  activities  that  cause 
fairness  and  equity  concerns,  including 
international  activities,  the  nonproHt 
educational  exemption,  the  10  CFR  part 
1 70  statutory  exemption  for  Federal 
agencies,  the  small  entity  annual  fee 
reduction  resulting  from  implementing 
the  Regulatory  Flexibility  Act,  certain 
Site  Decommissioning  Management 
Program  (SDMP),  generic 
deconunissioning  and  reclamation 
activities,  and  regulatory  activities  that 
support  both  NRC  and  Agreement  State 
licensees.  It  is  proposed  that  the 
budgeted  costs  of  approximately  $56 
million  for  these  activities  be  borne  by 
all  NRC  Ucensees  because  the  activities 
are  necessary  for  the  NRC  to  carry  out 
its  responsibilities  but,  in  most 
instances,  go  beyond  the  regulation  of 
those  Ucensees  or  applicants  that  pay 
fees.  Thus,  the  NRC  proposes  to  allocate 
the  approximately  $56  milUon  in  fees 
for  activities  that  raise  fairness  and 
equity  concerns  to  all  licensees,  based 
on  the  budgeted  dollars  for  each  class  of 
licensees.  By  allocating  the  costs  in  this 
way,  the  entire  population  of  NRC 
licensees  would  pay  the  costs.  The 
allocation  would  be  based  on  the 
amount  of  the  budget  directly 
attributable  to  a  class  of  licensees.  This 
would  result  in  operating  power 
reactors  paying  approximately  89 
percent  of  the  costs  of  the  activities  in 
question  with  the  other  classes  of 
licensees  paying  their  respective  share 
of  these  costs  as  follows:  3  percent  to 
fuel  facilities,  5  percent  to  materials, 
and  1  percent  to  each  of  the  spent  fuel, 
uranium  recovery  and  transportation 
classes  of  Ucensees. 


Second,  10  CFR  171.13  would  be 
amended  to  provide  that  the  NRC  will 
publish  the  proposed  rule  in  the  Federal 
Register  as  early  as  is  practicable  but  no 
later  than  the  third  quarter  of  the  fiscal 
year.  Currently,  the  regulations  provide 
for  issuance  of  the  proposed  rule  during 
the  first  ouarter  of  die  fiscal  year. 

Third,  NRC  proposes  to  amend 
§§  171.15  and  171.16  to  revise  the 
annual  fees  for  FY  1995  to  recover 
approximately  100  percent  of  the  FY 
1995  budget  authority,  less  fees 
collected  under  10  CFR  Part  170  and 
funds  appropriated  from  the  NWF. 

Fourth,  the  annual  fees  for  operating 
power  reactors  in  §  171.15(d)  would  be 
revised  to  reflect  a  single  uniform 
annual  fee.  The  NRC  is  proposing  to 
streamline  the  fee  program  by  assessing 
one  uniform  annual  fee  for  all  operating 
power  reactors.  Ehuing  the  past  four 
years,  the  NRC  has  followed  a  somewhat 
lengthy  and  time-consuming  process  in 
determining  power  reactor  annual  fees. 
The  annual  fees  have  been  determined 
in  three  ways.  First,  within  the 
operating  power  reactor  class,  a 
distinction  was  made  between  the  four 
vendor  groups,  that  is,  Babcock  & 
Wilcox,  Combustion  Engineering, 
General  Electric,  and  Westinghouse. 
Second,  within  each  vendor  group,  a 
distinction  was  made  using  the  type  of 
containment,  for  example.  General 
Electric  Mark  I,  II  or  III.  Third,  a 
distinction  was  made  based  on  the 
location  of  the  reactor,  that  is,  whether 
or  not  it  is  located  east  or  west  of  the 
Rocky  Moimtains.  The  NRC  indicated  in 
the  FY  1991  rule  (56  FR  31479;  July  10, 
1991),  and  again  in  its  request  for  public 
comment  on  NRC  fee  policy  (58  FR 
21119;  April  19, 1993)  that  it  would 
reexamine  this  approach  with  a  view 
toward  simplifying  the  method  for 
determining  annual  fees  and 
streamlining  the  fee  process  without 
causing  an  unfair  burden.  The  Office  of 
the  Inspector  General  (OIG)  in  its  report 
on  Ucense  fees  dated  October  26. 1993, 
indicated  that  the  fee  process  is  very 
detailed  and  labor  intensive  and  that 
substantial  effort  is  expended  in 
attempting  to  make  the  process 
equitable  and  the  costs  reasonable.  The 
OIG  report  stated  that  the  determination 
of  Part  171  fees  could  be  simplified  by 
eliminating/streamlining  much  of  the 
detailed  analyses  performed  as  part  of 
the  process.  The  NRC,  for  FY  1995, 
calculated  the  reactor  annual  fees  using 
both  the  current  method  and  the 
proposed  uniform  method.  For  FY  1995, 
the  lowest  annual  fee  using  the  current 
method  is  about  $20,000  less  than  the 
proposed  uniform  fee  of  about  $3 
million  for  an  operating  reactor.  The 
NRC  believes  that  this  difference  is 


small  enough,  relative  to  the  size  of  the 
annual  fee,  to  justify  moving  to  a 
uniform  annual  fee  particularly  in  light 
of  administrative  savings  that  will 
follow.  Therefore,  in  an  effort  to 
streamline  the  fiee  program  consistent 
with  the  OIG  report  on  fees  and  for  ease 
of  administration,  whereby  a  single 
annual  fee  can  be  used  for  fee  bilUng 
purposes,  the  NRC  is  proposing  to 
establish  a  imiform  annual  fee  for  each 
operating  power  reactor. 

Fifth,  as  discussed  earUer,  the  annual 
fees  for  materials  licenses  in  §  171.16(d) 
would  include  the  budgeted  costs  for 
certain  materials  inspections  which 
were  previously  recovered  under  10 
CFR  Part  170.31. 

Sixth,  the  NRC  is  proposing  to  refine 
the  method  for  calculating  the  annual 
fees  for  fuel  facilities  and  uranium 
recovery  facilities.  The  NRC  indicated 
in  its  final  FY  1994  fee  rule  that  given 
the  questions  raised  by  B&W  Fuel 
Company,  General  Atomics  and  other 
fuel  faciUties,  it  would  reexamine  the 
fuel  facility  subclass  categorizations, 
and  include  any  restructiuing  resulting 
from  this  reexamination  in  the  FY  1995 
proposed  rule  for  notice  and  comment 
(59  FR  36901;  July  20, 1994).  Having 
conducted  its  own  reexamination,  the 
NRC  is  therefore  proposing  revised 
methodologies  for  determining  aimual 
fees  for  both  fuel  facility  and  uranium 
recovery  licensees.  These  revised 
methodologies  have  been  used  to 
determine  the  proposed  FY  1995  annual 
fees.  The  use  of  the  revised 
methodologies  results  in  the  annual  fee 
more  accurately  reflecting  the  cost  of 
providing  regulatory  services  to  each 
fuel  faciUty  and  uranium  recovery 
licensee.  1  he  proposed  tnethodologies 
are  expleiined  in  more  detail  in  Section 
ni — Section-by-Section  Analysis. 

Seventh,  the  NRC  is  proposing  to 
modify  the  lower-tier  size  standard  for 
those  Ucensees  that  qualify  as  a  small 
entity  under  the  NRC's  proposed  size 
standards,  published  on  November  30, 
1994  (59  FR  61293).  On  April  7, 1994 
(59  FR  16513),  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 
changing  its  size  standards.  The  SBA 
adjusted  its  receipts-based  size  standard 
levels  to  mitigate  the  effects  of  inflation 
from  1984  to  1994.  On  November  30, 
1994  (59  FR  61293).  the  NRC  pubUshed 
a  proposed  rule  to  amend  the  NRC's  size 
standards.  The  NRC  proposed  to  adjust 
its  receipts-based  size  standards  from 
$3.5  milUon  to  $5  milUon  to 
accommodate  inflation  and  to  conform 
to  the  SBA  final  rule.  The  NRC  also 
proposed  to  eliminate  the  separate  $1 
million  size  standard  for  private 
practice  physicians  and  to  apply  the 
receipts-based  size  standard  of  $5 


million  to  this  class  of  licensees.  This 
mirrors  the  revised  SBA  standard  of  $5 
million  for  medical  practitioners.  The 
NRC  also  proposed  to  estabUsh  a  size 
standard  of  500  or  fewer  employees  for 
business  concerns  that  are 
manufacturing  entities.  This  standard  is 
the  most  commonly  used  SBA  employee 
standard  and  would  apply  to  the  types 
of  manufactiuing  industries  that  hold  an 
NRC  license.  After  evaluating  the  two 
comments  received,  a  final  rule  that 
would  revise  the  NRC's  size  standards 
as  proposed  has  been  developed  and 
sent  to  the  SBA  for  review  and  approval. 
The  NRC  expects  to  publish  the  final 
rule  before  the  final  fee  rule  becomes 
effective. 

The  NRC  intends  to  use  the  revised 
standards  in  the  final  FY  1995  fee  rule. 
The  small  entity  fee  categories  in 
§  171.16(c)  of  this  proposed  fee  rule 
have  been  modified  to  reflect  the 
proposed  changes  in  the  NRC's  size 
standeuds.  The  existing  maximum  small 
entity  annual  fee  of  $1800  will  be 
continued  for  all  ^all  entities  except 
those  defined  as  lower-tier  small  entities 
in  this  rule.  The  existing  lower-tier 
small  entity  fee  of  $400  will  be  assessed 
for  those  manufactiuing  industries  and 
educational  institutions  not  State  or 
publicly  supported  with  less  than  35 
employees,  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  and  non-manufacturing 
entities  with  gross  receipts  of  less  than 
$350,000.  a  higher  threshold  than  the 
ourent  lower-tier  level  of  $250,000  in 
gross  receipts. 

Eighth,  the  NRC  is  proposing  to 
modify  Footnote  1  of  10  CFR  171.16(d) 
to  provide  for  a  waiver  of  the  FY  1995 
annual  fees  for  those  materials 
Ucensees.  and  holders  of  certificates, 
registrations,  and  approvals  who  either 
filed  for  termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  licenses  prior  to  October  1, 1994, 
and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1994.  AU  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1994,  are  subject  to  FY 
1995  annual  fees.  This  change  is  in 
recognition  of  the  fact  that  since  the 
final  FY  1994  rule  was  published  in  July 
1994,  licensees  have  continued  to  file 
requests  for  termination  of  their  Ucenses 
or  certificates  with  the  NRC.  Other 
licensees  have  either  called  or  written  to 
die  NRC  since  the  FY  1994  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible.  However,  the  NRC  was 
unable  to  respond  and  take  action  on  all 
of  the  requests  before  the  end  of  the 


fiscal  year  on  September  30, 1994. 
Similar  situations  existed  after  the  FY 
1991,  FY  1992,  and  FY  1993  rules  were 
pubUshed,  and  in  those  cases,  NRC 
provided  an  exemption  fix)m  the 
requirement  that  the  annual  fee  is 
waived  only  when  a  license  is 
terminated  before  October  1  of  each 
fiscal  year. 

Ninth,  the  NRC  is  proposing  to  amend 
§  171.19  to  credit  the  quarterly  partial 
armual  fee  payments  and  "flat" 
inspection  fee  payments  for  FY  1995 
inspections  already  made  by  certain 
Ucensees  in  FY  1995  either  toward  their 
total  annual  fee  to  be  assessed  or  to 
make  refunds,  if  necessary. 

The  amoimts  to  be  collected  through 
annual  fees  in  the  amendmants  to  10 
CFR  Part  171  are  based  on  the  two 
proposed  revised  professional  hourly 
rates  discussed  previously  in  the 
summary  of  the  proposed  changes  to  10 
CFR  Part  170.  The  amendments  to  10 
CFR  Part  171  do  not  change  die 
underlying  basis  for  10  CFR  Part  171; 
that  is,  charging  a  class  of  licensees  for 
NRC  costs  attributable  to  that  class  of 
licensees.  The  changes  are  consistent 
with  the  Congressional  guidance  in  the 
Conference  Committee  Report  on 
OBRA-90,  which  states  diat  die 
"conferees  contemplate  that  the  NRC 
will  continue  to  allocate  generic  costs 
that  are  attributable  to  a  given  class  of 
licensees  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  under  the  principle 
that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee"  (136 
Cong.  Rec.  at  Hi 2692-93).  For  those 
NRC  costs  not  attributable  to  a  class  of 
licensees,  the  proposed  amendments  to 
10  CFR  Part  171  follow  the  conferees' 
guidance  which  states  that  "the 
Commission  should  assess  the  charges 
for  these  costs  as  broadly  as  practicable 
in  order  to  minimize  the  burden  for 
these  costs  on  any  licensee  or  class  of 
licensees  . .  ."  (136  Cong.  Rec.  at 
Hi  2692-3). 

C.  FY  1995  Budgeted  Costs 

The  FY  1995  budgeted  costs,  by  major 
activity,  that  will  be  recovered  through 
10  CFR  Parts  170  and  171  fees  are 
shown  in  Table  I. 

Table  I.— Recovery  of  NRC's  FY 
1995  Budget  Authority 

[Dollars  in  millions] 


Recovery  method 


Nuclear  Waste  Fund 


Table  I.— Recovery  of  NRC's  FY 
1996  Budget  Authority— Continued 

[Dollars  in  millionsj 


Recovery  method 


Pan    170   (license   and   inspection 

fees)  

Other  receipts  

Part  171  (annual  fees): 

Power  Reactors  

Nonpower  Reactors  

Fuel  Facilities  

Spent  Fuel  Storage _ 

Uranium  Recovery  . „... 

Transportation  

Material  Users  ^ 

Rare  Earth  Facilities  


Subtotal  Part  171  

Costs  remaining  to  be  recovered  not 
identified  above 


Esti- 
mated 
amount 


137.7 
.1 

265.3 

.3 

10.1 

1.7 

1.8 

4.2 

24.91 

.1 


308.4 


57.4 


Total 


525.6 


'  Includes  S5.8  million  that  will  not  be  recov- 
ered from  small  materials  licensees  tiecause 
of  the  reduced  small  entity  fees. 

In  addition  to  the  $57.4  million 
remaining  to  be  recovered  in  Table  I, 
approximately  $5.8  million  must  be 
collected  as  a  result  of  continuing  the 
$1,800  maximum  fee  for  small  entities 
and  the  lower-tier  small  entity  fee  of 
$400  for  certain  licensees.  The 
composition  of  the  $63.2  milUon  is  as 
follows: 

Table  II.— Activities  to  be  Recov- 
ered Through  AssESSMErjT  of  a 

Surcharge 


Activities 


Federal  AgerKy  Exemption  

Nonpront  Educational  Exemption  

International  Activities 

Small  Entity  Subsidy 

Agreement  State  Oversight 

Regulatory  Support  to  Agreement 
States 

Site  Decommissioning  Management 
Plan 

Generic  Decommissioning  and  Rec- 
lamation   

Generic  Low  Level  Waste  (LLW)  ..... 


Dollars 
in  mil- 
lions 


S1.6 
6.1 

10.5 
5.8 
62 

142 

62 

5.6 

7.0 

632 


Esti- 
mated 
amount 


$22.0 


The  NRC  is  proposing  to  continue  the 
existing  policy  for  recovering  the  $7 
million  for  generic  LLW  activities  from 
Ucensees  that  generate  significant  LLW. 
The  revised  method  of  allocation, 
described  in  detail  in  the  FY  1993  final 
rule  (58  FR  38669;  July  20, 1994) 
allocates  the  LLW  costs  between  two 
groups^arge  generators  (power  reactors 
and  large  fuel  faciUties)  and  small 
generators  (all  other  LLW-producing 
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licensees).  The  remaining  $56.2  million 
would  be  distributed  to  virtually  all 
classes  of  licensees  based  on  the 
percentage  of  the  total  budget  directly 
allocated  to  each  class.  The  resuhing 
allocations  of  the  $63.2  million  are  as 
follows: 
$55.2  milhon  to  operating  power 

reactors; 
$2.2  milhon  to  fuel  facilities; 
$.6  milhon  to  spent  fuel  storage 

hcensees; 
$.6  milhon  to  transportation  hcensees; 
$.6  milhon  to  uranium  recovery 

facihties;  and 
$4.0  milhon  to  other  materials  hcensees. 

in.  Section-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  are  affected  under  this 
proposed  rule  provides  additional 
explanatory  information.  All  references 
are  to  Title  10,  Chapter  I,  U.S.  Code  of 
Federal  Regulations. 

Part  170 

Section  170.11    Exemptions 

This  section  would  be  amended  to 
conform  the  fee  regulations  to  section 
161  w.  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA).  That  section 
of  the  AEA  currently  allows  the 
Commission  to  charge  Part  170  fees  to 


power  reactors  operated  by  the 
Tennessee  Valley  Authority  or  other 
Federal  government  entities  and  to 
uranium  enrichment  facihties  operated 
by  the  United  States  Enrichment 
Corporation,  as  these  reactors  and 
facilities  are  hcensed  or  certified  by  the 
NRC.  hi  all  other  cases,  the  NRC  is 
prevented  from  charging  Part  170  fees  to 
Federal  agencies  for  services  rendered, 
due  to  a  prohibition  on  such  charges 
contained  in  the  Independent  Offices 
Appropriation  Act,  31  U.S.C.  9701. 

Section  1 70.20    Average  Cost  Per 
Professional  Staff  Hour 

This  section  would  be  amended  to 
establish  two  professional  staff-hour 
rates  based  on  FY  1995  budgeted  costs — 
one  for  the  reactor  program  and  one  for 
the  nuclear  material  and  nuclear  waste 
program.  Accordingly,  the  NRC  reactor 
professional  staff-hour  rate  for  FY  1995 
for  all  fee  categories  that  are  based  on 
full  cost  under  §  170.21  is  $123  per 
hour,  or  $214,765  per  direct  FTE.  The 
NRC  nuclear  material  and  nuclear  waste 
professional  staff-hour  rate  for  all 
materials  fee  categories  that  are  based 
on  full  cost  under  §  170.31  is  $116  per 
hour,  or  $203,096  per  direct  FTE.  The 
rates  are  based  on  the  FY  1995  direct 
FTEs  and  NRC  budgeted  costs  that  are 


not  recovered  through  the  appropriation 
from  the  NWF.  As  noted  earlier  in  this 
proposed  rule,  the  NRC  has  used  cost 
center  concepts  in  reallocating  certain 
costs  to  the  reactor  and  materials 
programs  in  order  to  more  closely  ahgn 
the  budgeted  costs  with  specific  classes 
of  licensees.  The  method  used  to 
determine  the  two  professional  hourly 
rates  is  as  follows: 

1.  The  direct  program  FTE  levels  are 
identified  for  both  the  reactor  program 
and  the  nuclear  material  and  waste 
program. 

2.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rate  because 
these  support  costs  are  charged  directly 
through  the  various  categories  of  fees. 

3.  All  other  direct  program  costs  (i.e., 
Salaries  and  Benefits.  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  imiformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition.  Salary  and  Benefits  plus 
contracts  for  General  and 
Administrative  Support  are  allocated  to 
each  program  based  on  that  program's 
salary  and  benefits.  This  method  results 
in  the  following  costs,  to  be  included  in 
the  hourly  rates. 


Table  III.— FY  1995  Budget  Authority  to  be  Included  in  Hourly  Rates 

(Dollars  In  millions] 


Salary  and  benefits 


Program  

Allocated  Agency  Management  &  Support 

Subtotal 

General  and  Administrative  Support  (G&A): 

Program  Travel  and  Other  Support 

Allocated  Agency  Management  and  Support 

Subtotal  

Less  offsetting  receipts 

Total  Budget  Included  in  Hourly  Rate 

Program  Direct  FTEs , 

Rate  per  Direct  FTE 

ProfessionaJ  Hourly  Rate 


Reactor  pro- 
gram 


SI  48.5 
S39.9 


$188.4 

$13.3 
$73.6 


$86.9 

.1 


$275.2 
1^81.6 
$214,765 
$123 


Materials 
program 


$43.5 
$11.7 


$55.2 

$2.7 
$21.6 


$24.3 


$79.5 
391.6 
$203,096 
$116 


Dividing  the  $275.2  milhon  budget  for 
the  reactor  program  by  the  number  of 
reactor  program  direct  FTEs  (1281.6) 
results  in  a  rate  for  the  reactor  program 
of  $214,765  per  FTE  for  FY  1995. 
Dividing  the  $79.5  million  budget  for 
the  nuclear  materials  and  nuclear  waste 
program  by  the  number  of  program 
direct  FTEs  (391.6)  results  in  a  rate  of 
$203,096  per  FTE  for  FY  1995.  The 
Direct  FTE  Hourly  Rate  for  the  reactor 
program  is  $123  per  hour  (rounded  to 
the  nearest  whole  dollar).  This  rate  is 


calculated  by  dividing  the  cost  per 
direct  FTEs  ($214,765)  by  die  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  in  OMB  Circular  A- 
76,  "Performance  of  Commercial 
Activities."  The  Direct  FTE  Hourly  Rate 
for  the  materials  program  is  $116  per 
hour  (rounded  to  the  nearest  whole 
dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTEs 
($203,096)  by  the  number  of  productive 
hours  in  one  year  (1744  hours). 


Section  1 70.21     Schedule  of  Fees  for 
Production  and  Utilization  Facilities, 
Review  of  Standard  Reference  Design 
Approvals,  Special  Projects,  Inspections 
and  Import  and  Export  Licenses 

The  NRC  is  proposing  to  revise  the 
licensing  and  inspection  fees  in  this 
section,  which  are  based  on  full-cost 
recovery,  to  reflect  the  FY  1995 
budgeted  costs  and  to  recover  costs 
incurred  by  the  NRC  in  providing 
licensing  and  inspection  services  to 
identifiable  recipients.  The  fees  assessed 


for  services  provided  under  the 
schedule  are  based  on  the  professional 
hourly  rate,  as  shown  in  §  170.20,  for 
the  reactor  program  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Any 
professional  hours  expended  on  or  after 
the  effective  date  of  this  rule  will  be 
assessed  at  the  FY  1995  hourly  rate  for 
the  reactor  program  as  shown  in 
§  170.20.  Although  the  average  amounts 
of  time  to  review  import  and  export 
licensing  applications  have  not 
changed,  the  fees  in  §  170.21,  facility 
Category  K,  have  decreased  from  FY 
1994  as  a  result  of  the  decrease  in  the 
hourly  rate. 

For  those  applications  currently  on 
file  and  pending  completion,  footnote  2 
of  §  170.21  is  revised  to  provide  that  the 
professional  hours  expended  up  to  the 
effective  date  of  the  final  rule  will  be 
assessed  at  the  professional  rates  in 
effect  at  the  time  the  service  was 
rendered.  For  topical  report  applications 
currently  on  file  which  are  still  pending 
completion  of  the  review  and  for  which 
review  costs  have  reached  the 
applicable  fee  ceiling  established  by  the 
July  2, 1990  rule,  the  costs  incurred  after 
any  applicable  ceiling  was  reached 
through  August  8,  1991,  will  not  be 
billed  to  the  applicant.  Any  professional 
hours  expended  for  the  review  of  topical 
report  applications,  amendments, 
revisions,  or  supplements  to  a  topical 
report  on  or  after  August  9, 1991,  are 
assessed  at  the  applicable  rate 
established  by  §170.20. 

Section  1 70.31     Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections  and 
Import  and  Export  Licenses 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  would  be  modified  to 
recover  the  FY  1995  costs  incurred  by 
the  NRC  in  providing  licensing  and 
inspection  services  to  identifiable 
recipients.  The  fees  assessed  for  services 
provided  under  the  schedule  would  be 
based  on  both  the  professional  hourly 
rate  as  shown  in  §  170.20  for  the 
materials  program  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Those 
hcensing  fees,  which  are  based  on  the 
average  time  to  review  an  application 
("flat"  fees),  would  be  adjusted  to  reflect 
both  the  revised  average  professional 
staff  hours  needed  to  process  a  licensing 
action  (new  hcense,  renewal,  and 
amendment)  and  the  decrease  in  the 
professional  hourly  rate  from  $133  per 
hour  in  FY  1994  to  $116  per  hour  in  FY 
1995.  The  "flat"  materials  inspection 
fees  in  §  170.31  would  be  eliminated 
and  combined  with  the  materials  annual 


fees  in  §  171.16(d).  Because  there  is  no 
annual  fee  for  licensees  operating  under 
reciprocity  in  non-Agreement  States,  the 
apphcation  fee  would  include  the  costs 
of  inspections. 

As  previously  indicated,  the  CFO  Act 
requires  that  the  NRC  conduct  a  review, 
on  a  biennial  basis,  of  fees  and  other 
charges  imposed  by  the  agency  for  its 
services  and  revise  those  charges  to 
reflect  the  costs  incurred  in  providing 
the  services.  Consistent  with  the  CFO 
Act  requirement,  the  NRC  has 
completed  its  most  recent  review  of 
license  and  inspection  fees  assessed  by 
the  agency.  The  review  focused  on  the 
flat  fees  that  are  charged  to  nuclear 
materials  users  for  licensing  actions 
(new  licenses,  renewals,  and 
•  amendments)  and  for  inspections.  The 
full  cost  license  and  inspection  fees 
(e.g.,  for  fuel  facilities)  and  annual  fees 
were  not  included  in  this  biennial 
review  because  the  hourly  rate  for  full 
cost  fees  and  the  annual  fees  are 
reviewed  and  updated  annually  in  order 
to  recover  100  percent  of  the  NRC 
budget  authority. 

To  determine  the  licensing  and 
inspection  flat  fees  for  materials 
licensees  and  applicants,  the  NRC  uses 
historical  data  to  determine  the  average 
number  of  professional  hours  required 
to  perform  a  licensing  action  or 
inspection  for  each  license  category. 
These  average  hours  are  multiplied  by 
the  proposed  materials  program 
professional  hourly  rate  of  $116  per 
hour  for  FY  1995.  Because  the 
professional  hourly  rate  is  updated 
annually  and  the  NRC  is  proposing  to 
eliminate  materials  "flat"  inspection 
fees,  the  biennial  review  examined  only 
the  average  number  of  hours  per 
licensing  action  vdth  regard  to  the  10 
CFR  part  1 70  fees.  The  review  indicated 
that  the  NRC  needed  to  modify  the 
average  number  of  hours  on  which  the 
current  licensing  flat  fees  are  based  in 
order  to  recover  the  cost  of  providing 
licensing  services.  The  average  number 
of  hours  required  for  licensing  actions 
was  last  reviewed  and  modified  in  1993 
(58  FR  38666;  July  20,  1993).  Thus  the 
revised  hours  used  to  determine  the 
proposed  fees  for  FY  1995  reflect  the 
changes  in  the  licensing  program  that 
have  occurred  since  that  time;  for 
example,  new  initiatives  imderway  for 
certain  types  of  licenses  and 
management  guidance  that  reviewers 
conduct  more  detailed  reviews  of 
certain  renewal  applications  based  on 
historical  enforcement  actions  in  order 
to  insure  public  health  and  safety  have 
been  incorporated  into  the  revised  fees. 
For  new  licenses  and  amendments,  the 
proposed  licensing  fees  for  FY  1995  are 
reduced  in  approximately  50  percent  of 


the  cases,  while  the  proposed  fees  for 
renewals  have  increased  in  over  70 
percent  of  the  cases. 

The  amounts  of  the  licensing  flat  fees 
were  rounded  by  applying  standard 
rules  of  arithmetic  so  that  the  amounts 
rounded  would  be  de  minimus  and 
convenient  to  the  user.  Fees  that  are 
greater  than  $1 ,000  are  rounded  to  the 
neeu^st  $100.  Fees  under  $1,000  are 
rounded  to  the  nearest  $10. 

The  proposed  licensing  flat  fees  are 
applicable  to  fee  categories  l.C  and  l.D; 
2.B  and  2.C;  3.A  through  3.P;  4.B 
through  9.D,  lO.B.  15A  through  15E  and 
16.  The  fees  would  be  assessed  for 
applications  filed  on  or  after  the 
effective  date  of  the  final  rule.  Although 
the  average  amounts  of  time  to  review 
import  and  export  licensing 
applications  have  not  changed,  the  fees 
in  Category  15  have  decreased  from  FY 
1994  as  a  result  of  the  decrease  in  the 
hourly  rate. 

For  those  licensing,  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (cost  for  professional 
staff  hours  plus  any  contractual 
services),  the  proposed  materials 
program  hourly  rate  of  $116,  as  shown 
in  §  170.20.  would  apply  to  those 
professional  staff  hours  expended  on  or 
after  the  effective  date  of  the  final  rule. 

Part  171 

Section  171.13    Notice 

The  language  in  this  section  is  revised 
to  reflect  when  the  NRC  could  more 
realistically  expect  to  publish  the 
proposed  fee  rule.  The  NRC's 
experience  indicates  that  the  agency  has 
been  unable  to  publish  the  proposed 
rule  during  the  first  quarter  of  the  fiscal 
year  as  indicated  in  the  current  FY  1994 
rule.  Therefore,  this  section  will  be 
revised  to  indicate  that  the  NRC  will 
publish  the  proposed  rule  (notice)  in  the 
Federal  Register  as  early  as  is 
practicable  but  no  later  than  the  third 
quarter  of  the  fiscal  year. 

Section  171.15    Annual  Fee:  Reactor 
Operating  Licenses 

The  annual  fees  in  this  section  would 
be  revised  to  reflect  FY  1995  budgeted 
costs.  Paragraphs  (a),  (b)(3),  (c)(1),  (c)(2), 
(d),  and  (e)  would  be  revised  to  comply 
with  the  requirement  of  OBRA-90  to 
recover  approximately  100  percent  of 
the  NRC  budget  for  FY  1995.  Table  FV 
shows  the  budgeted  costs  that  have  been 
allocated  directly  to  operating  power 
reactors  as  part  of  the  base  annual  fee. 
They  have  been  expressed  in  terms  of 
the  NRC's  FY  1995  programs  and  cost 
centers.  The  resulting  total  base  annual 
fee  amount  for  power  reactors  is  shown, 
as  well  as  the  one  proposed  uniform 
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annual  fee  to  be  assessed  to  all  operating 
reactors. 

The  NRC  is  proposing  to  streamline 
the  fee  program  by  assessing  one 
uniform  annual  fee  for  all  operating 
power  reactors.  During  the  past  four 
years,  the  NRC  has  followed  a  somewhat 
lengthy  and  time  consuming  process  in 
calculating  the  amount  of  the  power 
reactor  annual  fees.  The  annual  fees 
were  determined  in  three  ways.  First, 
within  the  operating  power  reactor 
class,  a  distinction  was  made  between 
the  four  vendor  groups,  that  is,  Babcock 
&  Wilcox,  Combustion  Engineering, 
General  Electric  and  Westinghouse. 
Second,  within  each  vendor  group,  a 
distinction  was  made  using  the  type  of 
containment,  for  example,  General 
Electric  Mark  I,  II  or  III.  Third,  a 
distinction  was  made  based  on  the 
location  of  the  reactor:  whether  or  not 


it  is  located  east  or  west  of  the  Rocky 
Mountains.  The  NRC  indicated  in  the 
FY  1991  rule  (56  FR  31479;  July  10, 
1991)  and  again  in  its  request  for  pubHc 
comment  on  NRC  fee  policy  (58  FT? 
21119;  April  19, 1993)  that  it  would  be 
reexamining  this  approach  with  a  view 
toward  simplifying  the  method  for 
determining  annual  fees  without 
causing  an  unfair  burden.  The  NRC 
Office  of  the  Inspector  General  (OIG)  in 
its  report  dated  October  26, 1993,  on 
license  fees,  described  the  fee  process  as 
very  detailed  and  labor  intensive  and 
stated  that  substantial  effort  is  expended 
in  attempting  to  make  the  process 
equitable  and  the  costs  reasonable.  The 
OIG  stated  that  the  determination  of  the 
Part  171  fees  could  be  simpHhed  by 
ehminating  and  streamlining  much  of 
the  detailed  analyses  performed  as  part 
of  the  process.  This  detailed  breakdown 


of  the  reactor  annual  fees  was 
implemented  when  there  were 
significant  differences  in  the  NRC 
research  funding  for  the  various  types  of 
reactors.  This  is  no  longer  the  case.  The 
NRC  for  FY  1995,  calculated  the  reactor 
aimual  fees  using  both  the  current 
method  (different  fees  for  different  types 
of  reactors)  and  the  uniform  method. 
The  difference  between  the  lowest  fee 
under  the  current  method  and  the 
imiform  fee  is  about  $20,000,  which  is 
less  than  1  percent  of  the  $3  miUion 
proposed  annual  fee  for  an  operating 
power  reactor.  Because  of  this  extremely 
small  difference,  the  NRC  believes  that 
a  single  uniform  annual  fee  should  be 
established  for  each  operating  power 
reactor.  Not  only  will  this  not  cause  an 
unfair  burden,  but  it  will  allow  the  NRC 
to  streamline  the  fee  program  and 
simplify  the  fee  process. 


Table  IV.— Allocation  of  NRC  FY  1995  Budget  to  Power  Reactors'  Base  Fees^ 


Program  total 


Reactor  Program 

Cost  Center  Reactor  Regulation: 

Inspections  

Reactor  Oversight  

Reactor  and  Site  Licensing 

Reactor  Aging  and  Renewal  

Safety  Assessment  and  Regulatory  Development 

Independent  Analysis  of  Operational  Experience , 

Tectinical  Training  and  Qualification 

Investigations,  Enforcement  and  Legal  Advice , 

Independent  Review  , 

Cost  Center  Total  

Cost  Center:  Standard  Reactor  Designs: 

Design  Certification „ 

Safety  Assessment  „ 

Legal  Advice 

Independent  Review  

Cost  Center  Total  

Nuclear  Materials  and  Nuclear  Waste  Program 
Cost  Center:  Fuel  Facilities: 

Licensing  and  Inspection  

Cost  Center:  LLW  and  Decommissioning: 

Licensing  and  Inspection  

Reactor  Decommissioning  

Radiological  Surveys 

Cost  Center  Total  

Management  and  Support  Programs 
Cost  Center:  Special  Technical  Programs: 

Educational  Grants 

Small  Business  Innovation  Research  

Nuclear  Materials  Mgt.  and  Safeguards  System 

Cost  Center  Total  

Reactor  Program  Total „ 


Allocated  to  power  reactors 


Program 

support 

(W 


$4,350 

11,615 

1,660 

19,973 

33,687 

7,939 

4.728 

11 

536 


6,873 
14,885 


Direct  FTE 


471.4 
357.0 
26.3 
54.7 
69.5 
47.0 
19.0 
59.0 
42.0 


Program 

7^ 


$4,350 

11,615 

1,660 

19,973 

33,687 

7.939 

4.728 

11 

536 


Direct  FTE 


$84,499 


86 


1,304 

50 

100 

1.653 


1.050 
1.844 
1,165 


91.6 

19.7 

3.0 

10.0 


28.5 

2.6 
6.7 


1.0 


6,873 
14,885 


86 


$21,844 


100 
331 


$431 


1,050 

1.844 

850 


$3,744 


$110,518 


471.4 
357.0 
26.3 
54.7 
69.5 
47.0 
19.0 
59.0 
42.0 


1,145.9 


91.6 

19.7 

3.0 

10.0 


124.3 


.9 
6.7 


76 


1,278.6 


Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20,  1995  /  Proposed  Rules  14679 


Table  IV.— Allocation  of  NRC  FY  1995  Budget  to  Power  Reactors'  Base  Fees^— Continued 

Allocated  to  power  reactors 

Program  total 

Program 

7S^ 

Direct  FTE 

Program 

suuport 

(i.K) 

Direct  FTE 

Total  Base  Fee  Amount  Allocated  to  Power  Reactors 

2$3850 

Less  Estimated  Part  1 70  Power  Reactor  Fees 

million 
$119  8  miUion 

Part  171  Amount  for  Operating  Power  Reactors 

$265.2  million 

Part  171  Base  Fee  For  Each  Operating  Reactor  „ 

2652  million 

***** 

'*"                 ***  *  " 

•••••••••      •■•■••• 

108  reactors  = 

$2,456,000 
per  reactor 

^  Base  annual  fees  include  all  costs  attributable  to  the  operating  power  reactor  class  of  licensees.  The  base  fees  do  not  include  costs  allocated 
to  power  reactors  for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  ($214,765)  and  adding  the  program  support  funds. 


Paragraph  (b)(3)  would  be  revised  to 
change  the  fiscal  year  references  from 
FY  1994  to  FY  1995. 

Paragraphs  (c)(1)  and  (c)(2)  would  be 
amended  to  show  the  eunount  of  the 
budget  allocated  for  policy  reasons 


(surcharge)  to  operating  reactors  for  FY 
1995.  This  surcharge  is  added  to  the 
base  annual  fee  for  each  operating 
power  reactor.  The  purpose  of  this 
surcharge  is  to  recover  those  NRC 
budgeted  costs  that  are  not  directly  or 

Table  V 


solely  attributable  to  operating  power 
reactors  but  nevertheless  must  be 
recovered  to  comply  with  the 
requirements  of  OBRA-90. 

The  FY  1995  budgeted  costs  that  are 
to  be  recovered  in  the  surcharge  from  all 
licensees  are  as  follows: 


Category  of  costs 


1 .  Activities  not  attributable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  International  cooperative  safety  program  and  intemational  safeguards  activities; 

b.  Agreement  State  oversight » 

c.  Low-level  waste  disposal  generic  activities;  and  „ 

d.  Site  decommissioning  management  plan  activities  not  recoverable  under  10  CFR  Part  170 

2.  Activities  not  assessed  Part  170  licensing  and  inspection  fees  or  Part  171  annual  fees  based  existing  law  or  Commission  pol- 
icy: 

a.  Fee  Exemption  of  nonprofit  educational  institutions;  ~ 

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies; 

c.  Costs  not  recovered  from  Part  171  for  small  entities  

3.  Activities  supporting  NRC  operating  licensees  and  Ottwrs: 

a.  Regulatory  support  to  Agreement  States 

b.  Decommissioning/Reclamation  

Total  Budgeted  Costs ., 


FY  1995 

budgeted 

costs  ($in 

milions) 


$10.5 
6.2 
7.0 
56 


6.1 
1.6 
5.8 

$14.2 
6.2 


$632 


Excluding  low-level  waste  costs 
totalling  $7  million,  the  current  policy 
allocates  the  remaining  $56.2  milUon 
based  on  three  different  methods.  First, 
100  percent  of  costs  for  certain  activities 
(e.g.,  intemational  activities  and  the 
nonprofit  educational  institution 
exemption)  are  allocated  to  operating 
power  reactors,  based  on  the  guidance 
in  the  Conference  Committee  report 
accompanying  OBRA-90  which  stated 
that  these  types  of  costs  may  be 
recovered  from  such  Ucensees  as  the 
Commission  determines  can  fairly, 
equitably  and  practicably  contribute  to 
their  payment.  The  second  ro.ethod 
prorates  the  costs  of  some  activities 
(e.g.,  small  entity  subsidy  and 


Agreement  State  oversight)  to  all 
Ucensees  under  the  implicit  assumption 
that  no  one  class  of  licensees  should 
have  to  bear  the  full  cost.  Under  the 
third  method,  100  percent  of  the  costs 
of  some  activities  (e.g.,  SDMP  and 
regulatory  support  to  Agreement  States) 
are  allocated  to  the  class  of  licensees  to 
which  the  activities  relate,  independent 
of  whether  the  activities  are  needed  for 
current  Ucensees/applicants  or  support 
non-NRC  licensees.  In  addition  to  being 
based  on  three  different  principles,  the 
current  poUcy  creates  significant  aimual 
fee  problems  for  classes  of  licensees 
with  a  small  or  declining  number  of 
Ucensees.  For  example,  as  more  states 
become  Agreement  States,  the  relatively 


fixed  costs  for  generic  regulatory 
activities  (e.g.,  rulemaking,  research, 
evaluation  of  operational  data  and 
pohcy  development)  that  support  both 
NRC  and  Agreement  State  licensees 
would  be  allocated  to  a  smaller  number 
of  materials  Ucensees,  causing  the  NRC 
materials  licensees'  annual  fees  to 
increase  substantially.  For  example,  if 
the  four  States  who  have  expressed 
interest  in  becoming  Agreement  States 
do  so  within  the  next  few  years,  then 
the  remaining  NRC  materials  Ucensees' 
annual  fees  would  increase  by  about  30 
]}ercent  fitjm  current  levels. 

For  the  above  reasons,  the  NRC  is 
proposing  to  change  the  current  poUcy 
for  allocating  the  costs  for  activities 
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UM  I 


which  have  raised  fairness  «nd  equity 
concerns  among  many  NRC  licensees. 
The  proposed  changes  are  based  on  the 
premise  that  these  costs  should  be  borne 
by  all  NRC  licensees,  because  while  the 
activities  are  necessary  for  the  NRC  to 
carry  out  its  responsibilities,  in  most 
instances,  they  go  beyond  the  regulation 
of  those  licensees  or  applicants  that  pay 
fees.  Thus,  the  NRC  proposes  to  allocate 
the  costs  in  question  to  the  entire 
population  of  NRC  licensees  that  pay 
annual  fees.  The  allocation  would  be 
based  on  the  amount  of  the  budget 
directly  attributable  to  a  class  of 
licensees  and  would  result  in,  for 
instance,  operating  power  reactors 
paying  89  percent  of  the  cost  of  these 
activities,  compared  to  approximately 


50  percent  of  these  costs  in  the  FY  1994 
rule. 

This  proposed  change  is  consistent 
with  the  guidance  in  the  Conference 
Committee  Report  that  accompanied 
OBRA-90.  First,  by  allocating  these 
costs  to  all  licensees,  this  proposed 
change  is  consistent  with  the 
Conference  Report  guidance  that:  "The 
Commission  should  assess  the  charge 
for  these  activities  as  broadly  as 
practicable  in  order  to  minimize  the 
burden  for  these  costs  on  any  licensee 
or  class  of  licensees  so  as  to  establish  as 
fair  and  equitable  a  system  as  is 
feasible."  Second,  allocating  a  higher 
percentage  of  these  costs  to  operating 
power  reactors  as  opposed  to  other 
classes  of  licensees  is  also  consistent 
with  the  Conference  Report  guidance 
that:  "These  expenses  may  be  recovered 


from  such  licensees  as  the  Commission, 
in  its  discretion,  determines  can  fairly, 
equitable  and  practicably  contribute  to 
their  payment."  Allocating  these  costs 
to  the  universe  of  NRC  licenses  would 
minimize  the  impact  of  the  declining 
nimibers  of  Ucenses  in  any  specific 
class,  because  the  costs  would  be 
allocated  over  the  maximum  number  of 
licensees.  It  would  also  put  in  place 
both  a  policy  that  would  help  mitigate 
future  fee  concerns  associated  with 
declining  number  of  licenses,  and  a 
single  methodology  for  allocating  these 
types  of  costs,  something  that  has  been 
requested  in  comments  submitted  on 
previous  proposed  fee  rules. 

The  annual  additional  charge  for  each 
operating  power  reactor  is  determined 
as  follows: 


Generic  LLW  Cost  Allocated  -  .74x$6,972K -$5,159K 
Other  Activities  Allocated  -.89x$56.229K  -  $50,044K 
Total  budgeted  costs  allocated        $55,203K 


Total  number  of  operating  reactors  1 08 


=  $51 1,000  per  operating  power  reactor 


Based  on  the  information  in  Tables  IV 
and  V,  each  operating  power  reactor, 
except  Big  Rock  Point,  would  pay  a  base 
annual  fee  of  $2,456,000  and  an 
additional  charge  of  $511,000  for  a  total 
FY  1995  annual  fee  of  $2,967,000. 

With  respect  to  Big  Rock  Point,  a 
smaller  older  reactor,  the  NRC  proposes 
to  grant  a  similar  partial  exemption  from 
the  FY  1995  annual  fees  similar  to  FY 
1994  based  on  a  request  filed  with  the 
NRC  in  accordance  with  §  171.11. 

Paragraph  (d)  would  be  revised  to 
show,  in  summary  form,  the  amount  of 
the  total  FY  1995  annual  fee,  including 
the  surcharge,  to  be  assessed  to  each 
operating  power  reactor. 

Paragraph  (e)  would  be  revised  to 
show  the  amoimt  of  the  FY  1995  annual 
fee  for  nonpower  (test  and  research] 
reactors.  In  FY  1995,  $339,000  in  costs 
are  attributable  to  those  commercial  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 
Applying  these  costs  uniformly  to  those 
nonpower  reactors  subject  to  fees  results 
in  an  annual  fee  of  $56,500  per 
operating  license.  The  Energy  Policy  Act 
established  an  exemption  for  certain 
Federally-owned  research  reactors  that 
are  used  primarily  for  educational 
training  and  academic  research 
purposes,  where  the  design  of  the 
reactor  satisfies  certain  technical 
specifications  set  forth  in  the  legislation. 
Consistent  with  this  legislative 


requirement,  the  NRC  granted  an 
exemption  from  annual  fees  for  FY  1992 
and  FY  1993  to  the  Veterans 
Administration  Medical  Center  in 
Omaha,  Nebraska,  the  U.S.  Geological 
Survey  for  its  reactor  in  Denver, 
Colorado,  and  the  Armed  Forces 
Radiobiological  Institute  in  Bethesda, 
Maryland,  for  its  research  reactor.  This 
exemption  was  initially  codified  in  the 
July  20, 1993  (58  FR  38695)  final  fee 
rule  at  §  171.11(a)  and  more  recently  in 
the  March  17, 1994  (59  FR  12543)  final 
rule  at  §  171.11(a)(2).  The  NRC  amended 
§  171.11(a)(2)  on  July  20, 1994  (59  FR 
36895)  to  exempt  from  annual  fees  the 
research  reactor  owned  by  the  Rhode 
Island  Atomic  Energy  Commission.  The 
NRC  intends  to  continue  to  grant 
exemptions  from  the  annual  fee  to  those 
Federally-owned  and  State  owned 
research  and  test  reactors  who  meet  the 
exemption  criteria  specified  in  §  171.11. 

Section  171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Government  Agencies  Licensed  by 
the  NRC 

Section  171.16(c)  covers  the  fees 
assessed  for  those  licensees  that  can 
qualify  as  small  entities  under  NRC  size 
standards.  On  April  7, 1994  (59  FR 
16513),  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 


changing  its  size  standards.  The  SBA 
adjusted  its  receipts-based  size  standard 
levels  to  mitigate  the  effects  of  inflation 
&x)m  1984  to  1994.  On  November  30, 
1994  (59  FR  61293),  the  NRC  pubfished 
a  proposed  rule  to  amend  its  size 
standards.  The  comment  period  expired 
December  30, 1994.  The  proposed  size 
standards  are  as  follows: 

(a)  A  small  business  is  a  for-profit 
concern  and  is  a — 

(1)  Concern  that  provides  a  service  or 
a  concern  not  engaged  in  manufacturing 
with  average  gross  receipts  of  $5  million 
or  less  over  its  last  three  completed 
fiscal  years;  or 

(2)  Manufacturing  concern  with  an 
average  number  of  500  or  fewer 
employees  based  upon  employment 
during  each  pay  period  for  the 
preceding  12  calendar  months. 

(b)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  gross  receipts  of  $5  million 
or  less. 

(c)  A  small  governmental  jurisdiction 
is  a  government  of  a  city,  county,  town, 
township,  village,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000. 

(d)  A  small  educational  institution  is 
one  that  is — 

(1)  Supported  by  a  qualifying  small 
governmental  jurisdiction;  or 

(2)  Not  state  or  publicly  supported 
and  has  500  or  fewer  employees. 
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(e)  For  purposes  of  this  section,  the 
NRC  shall  use  the  Small  Business 
Administration  definition  of  receipts  to 
include  "all  revenue  in  whatever  form 
received  or  accrued  bom  whatever 
source*  *  *"  (13  CFR  402(b)(2)).  A 
licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity 
forpurposes  of  this  section. 

Tne  NRC  has  evaluated  the  comments 
received  on  the  proposed  rule,  prepared 
a  draft  final  rule  that  will  adopt  these 
size  standards  and  submitted  the  final 
rule  for  the  approval  of  the 
Administrator,  Small  Business 
Administration,  as  required  by  statute. 

Pending  SBA  approval,  the  NRC 
intends  to  use  these  size  standards  in 
the  final  FY  1995  fee  rule.  Therefore,  the 
small  entity  categories  in  §  171.16(c)  of 
this  proposed  fee  rule  have  been 
modified  to  reflect  the  proposed 
changes  in  the  NRC's  size  standards. 
Consistent  with  the  establishment  of  an 


employee  size  standard  for 
manufacturers,  the  NRC  is  also 
proposing  that  a  new  maximimi  small 
entity  fee  for  manufacturing  industries 
with  35  to  500  employees  be  estabUshed 
at  $1,800  and  a  lower-tier  small  entity 
fee  of  $400  be  instituted  for  those 
manufacturing  industries  and 
educational  institutions  not  State  or 
pubhcly  supported  with  less  than  35 
employees.  The  lower-tier  receipts- 
based  threshold  of  $250,000  has  been 
raised  to  $350,000  to  reflect 
approximately  the  same  percentage 
adjustment  as  that  made  by  the  SBA 
when  they  adjusted  the  receipts-based 
standard  from  $3.5  million  to  $5 
million. 

Section  171.16(d)  would  be  revised  to 
reflect  the  FY  1995  budgeted  costs  for 
materials  licensees,  including 
Government  agencies,  licensed  by  the 
NRC.  These  fees  are  necessary  to  recover 
the  FY  1995  generic  and  other 


regulatory  costs  totalling  $42.8  million 
that  apply  to  fuel  facilities,  uranium 
recovery  facilities,  rare  earth  facilities, 
spent  fuel  facilities,  holders  of 
transportation  certificates  and  QA 
program  approvals,  and  other  materials 
licensees,  including  holders  of  sealed 
source  and  device  registrations. 

Tables  VI  and  VII  show  the  NRC 
programs,  cost  centers,  and  resources 
that  are  attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  recovery 
class  of  licensees  are  those  associated 
with  uranium  recovery  licensing, 
inspection,  and  generic  activities.  For 
transportation,  the  costs  are  those 
budgeted  for  transportation  licensing, 
inspection,  and  generic  activities. 
Similarly,  the  budgeted  costs  for  spent 
fuel  storage  are  those  for  spent  fuel 
storage  licensing,  inspection  and  generic 
activities. 


Table  VI.— Allcxjation  of  NRC  FY  1995  Budget  to  Fuel  FACiLrry  Base  Fees^ 


Cost  Center  Fuel  Facilities: 

Fuel  Fat)ricators  Oversight  and  Inspections 

Cost  Center:  LLW  and  Decommissioning: 

Decommissioning 

Cost  Center:  Other  Nuclear  Materials  and  Waste: 

IrxJepervJent  Analysis  of  Operatir>g  Experierx^  . 

Technical  Training  and  Qualification 

Adjudicatory  Reviews 

Investigations,  Enforcement,  Legal  Advice 

Cost  Center:  Special  Technical  Program: 

Nuclear  Materials  Mgt.  and  Safeguards  System 


Total 


Total  Base  Fee  Amount  Allocated  to  Fuel  Facilities 
Less  Part  170  Fuel  Facility  Fees  


Part  171  Base  Fees  For  Fuel  Facilities 


Total  program  element 


Program 
support  $,K 


$1,698 

4,447 

346 
692 


11 
1,165 


FTE 


59.0 

50.0 

8.0 

2.0 

1.0 

39.0 

1.0 


Allocated  to  fuel  facility 


Program 
support  $,K 


Si  .486 

325 

69 
138 


1 
47 


52,066 


FTE 


56.1 
1.7 

1.6 
.4 
.5 

1.6 


61.9 


2  Si  4. 6  million 
4.5  million 


$10.1  million 


1  Base  annual  fee  includes  all  costs  attributable  to  the  fuel  facility  class  of  licensees.  The  t>ase  fee  does  not  include  costs  allocated  to  fuel  fa- 
cilities for  policy  reasons. 

2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  ($203,096)  and  adding  the  program  support  funds. 

TABLE  VII.— ALLOCATION  OF  FY  1995  BUDGET  TO  MATERIAL  USERS'  BASE  FEES^ 


Total  program  element 


Nuclear  Materials  &  Nuclear  Waste  Program 

Cost  Center:  Materials  Users: 

Licensing/Inspection  of  Materials  Users 

Materials  Licensee  Performance  

Materials  Regulatory  Standards 

Radiation  Protection/Health  Effects 

Cost  Center  Total  

Cost  Center:  LLW  and  Decommissioning: 

Licensing  &  Inspections  

Decommissioning  


Allocated  to  materials  users 


Program 
support  $,K 


2,436 

700 

1,494 

1,621 


50 

214 


FTE 


113.0 

1.8 

12.8 

5.3 


2.6 
32.8 


Program 
support  S,K 


721 
189 
403 
438 


$1,751 


69 


FTE 


82.3 

.5 

3.5 

1.4 


87.7 


2 
3.5 
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Table  VII.— Allocation  of  FY  1995  Budget  to  Material  Users'  Base  Fees^— Continued 


Allocated  to  materials  users 

Total  program  element 

Program 
support  $,K 

FTE 

Program 
support  $.K 

FTE 

Radtologcal  Surveys „ 

1.653 

372 

Cost  Center  Total 

441 

^  7 

Cost  Center  Other  Nuclear  Materials: 

Analysis  of  Operational  Experience ^ 

S346 
692 

8.0 

2.0 

1.0 

39.0 

16.0 

184 
498 

1.7 
1.4 

s 

Technical  Training 

Adjudicatory  Reviews 

Investigations/Enforcement „ 

Event  Evaluation 

11 

9 

24.4 
4.4 

Cost  Center  Total 

$691 

32.4 

Total  Program 

$2,883 
74 

123.8 
1 

ManagenMflt  and  Support  Program 
Cost  Center  Special  Technical  Programs: 

Nuclear  Material  Management  and  Safeguard  Systems 

1.165 

1.0 

Total  All  Programs 

$2,957 

123.9 

Base  Amount  Allocated  to  Materials  Users  

2  $28  1  million 

Less  Part  170  Material  Users  Fees  

*)  9  million 

Part  171  Base  Fees  for  Material  Users  



$24.9  million 

'  Base  annual  fee  includes  all  costs  attrilxjtaWe  to  the  materials  class  of  licensees.  The  base  fee  does  not  include  costs  allocated  to  materials 
licensees  for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  ($203,096)  and  adding  the  program  support  funds. 


The  allocation  of  the  NRC's  $10.1 
milhon  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based  on  the 
revised  methodologies  indicated  earlier. 
The  NRC  indicated  in  its  final  FY  1994 
fee  rule  that  given  the  questions  raised 
by  B4W  Fuel  Company.  General 
Atomics  and  other  fuel  facilities  it 
would  reexamine  the  fuel  facility 
subclass  categorizations  and  that  any 
restructuring  resulting  from  this 
reexamination  would  be  included  in  the 
FY  1995  proposed  rule  for  notice  and 
comment  (59  FR  36901;  July  20,  1994). 
The  NRC  is  therefore  proposing  a 
revised  methodology  for  determining 
annual  fees  for  fuel  facilities.  The 
revised  methodology  has  been  used  to 
determine  the  proposed  FY  1995  annual 
fees.  The  objective  of  revising  the 
methodology  is  to  reflect  more  precisely 
agency  generic  costs  attributable  to  fuel 
facility  licensees.  This  new 
methodology  results  in  the  creation  of 
five  fuel  facility  license  fee  categories. 
Licenses  are  grouped  into  these 
categories  according  to  their  license 
(nuclear  type,  enridhment.  form, 
quantity,  and  use/associated  activity) 
and  according  to  the  level  scope,  depth 
of  coverage  and  rigor  of  generic 
regulatory  programmatic  effort 
appUcable  to  each  category.  This 
methodology  can  be  applied  to 
determine  fees  for  new  licenses,  current 
licenses  and  for  Ucensees  in  imique 


license  situations.  In  each  case,  the 
existing  hcense  was  used  to  determine 
values  for  licensed  nuclear  material  and 
its  use  without  regard  for  current  or 
plaimed  licensee  activities,  which  are  at 
the  discretion  of  the  licensee. 

The  methodology  is  amenable  to 
changes  in  the  number  of  Ucenses. 
licensed  material/activities,  and  total 
programmatic  resources  to  be  recovered 
through  annual  fees.  When  a  license  is 
modified,  given  that  NRC  recovers 
approximately  100  percent  of  its  generic 
regulatory  program  costs  through  fee 
recovery,  this  revised  fuel  facility  fee 
methodology  may  result  in  a  change  in 
fee  category  and  may  have  an  effect  on 
the  fees  assessed  to  other  licensees.  For 
example,  if  a  fuel  facility  licence 
amended  its  license  so  as  to  avoid  Part 
171  fees  for  fuel  faciUties,  the  budget  for 
the  safety  component  would  be  spread 
only  among  those  remaining  licensees, 
resulting  in  a  higher  annual  fee  for  those 
licensees. 

Therefore,  the  methodology  is  applied 
as  follows.  First,  a  fee  category  is 
assigned  based  on  certain  criteria  and 
the  licensed  nuclear  material  and  use/ 
associated  activity.  Although  a  licensee 
may  choose  not  to  fully  utilize  a  license, 
the  Ucense  is  still  used  as  the  source  for 
determining  authorized  nuclear  material 
and  use/associated  activity.  Next,  the 
category /license  information  is  used  to 
determine  where  the  license  will  fit  into 
the  matrix.  The  matrix  depicts  the 


categorization  of  licenses  by  authorized 
material  and  use/activity  and  the 
relative  programmatic  effort  associated 
with  each  category.  The  programmatic 
effort  (expressed  as  a  value  in  the 
matrix)  reflects  the  safety  or  safeguards 
significance  associated  with  the 
authorized  nuclear  material  and  use/ 
activity,  and  the  commensurate  generic 
regulatory  program  (i.e.,  scope,  depth 
and  rigor).  The  relative  weighted  factors 
per  facility  for  the  various  subclasses  are 
as  follows: 


Relative 

weight 

Number 

per  facility 

of  facili- 
ties 

Safety 

Safe- 
guards 

High  En- 

riched Fuel 

2 

1.00 

1.00 

Low  En- 

ricfied  Fuel 

4 

.52 

.34 

Limited  Op- 

erations 

Facility  

1 

.20 

.11 

UFs  Conver- 

sion   

1 
3 

.30 

.12 

Others  

.09 

The  above  weighted  factors  for  the 
safety  and  safeguards  portion  are 
appHed  to  the  $10.1  million  base  fee.  To 
this  base  fee.  the  LLW  and  other 
surcharges  are  added.  The  resulting 
annual  fee  for  each  fuel  facility, 
including  the  additional  charge 
(surcharge)  is  shown  below. 


Type  of  facility 

Proposed  an- 
nual fee 

High  Enriched  Fuel: 
Babcock  &  Wilcox  

$2,569,000 

Nuclear  Fuel  Services 

Low  Enriched  Fuel: 
Comb(j,stion  Engineering 

(Hematite) 

General  Electric  

2,569.000 

1,261,000 
1,261,000 

Siemens  Nuclear  Power  ... 

Westinghouse  

Limited  Operation  Facilities: 

B&W  Fuel  Company  

UFs  Conversion: 

AlliedSianal  Com 

1,261,000 
1,261,000 

$501,700 

$639,200 

Other  Fuel  Facilities: 
Batxx)ck  &  Wilcox  

$340,700 

General  Atomics  

$340  700 

General  Electric  

$340,700 

Of  the  $2.3  million  ($1.8  million  in 
base  budget  plus  $0.5  million  in 
surcharge)  attributable  to  the  lu-anium 
recovery  class  of  licensees, 
approximately  $1.9  million  will  be 
assessed  to  the  Department  of  Energy 
(DOE)  to  recover  the  costs  associated 
with  DOE  facilities  under  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (UMTRCA).  In  September  1993, 
EKDE  became  a  general  licensee  of  the 
NRC  because  post-reclamation  closure 
of  the  Spook,  Wyoming  site  had  been 
achieved.  There  are  two  additional 
UMTRCA  sites  now  under  the  general 
license:  Burrell.  Pennsylvania  and 
Loman.  Idaho. 

As  indicated  earlier,  the  NRC  has 
refined  its  methodology  for  establishing 
Part  171  aimual  fees  for  uranium 
recovery  licenses.  The  methodology 
identifies  three  categories  of  licenses:  (1) 
Conventional  uranium  mills;  (2) 
solution  mining  uranium  mills;  and  (3) 
mill  tailings  disposal  facilities,  each  of 
which  benefits  from  the  generic 
uranium  recovery  program.  In  order  to 
determine  the  benefits  to  each  uranium 
recovery  category,  a  matrix  was 
established  to  relate  the  category  and 
the  level  of  benefit,  by  program  element 
and  subelement.  The  two  major  program 
elements  of  the  generic  uranium 
recovery  program  are  activities  related 
to  facility  operations  and  those  related 
to  facility  closure.  Each  of  these 
elements  was  further  divided  into  three 
subelements.  The  three  major 
subelements  of  generic  activities  related 
to  lu-anium  facility  operations  are 
activities  related  to:  (1)  The  operation  of 
the  mill;  (2)  the  handling  and  disposal 
of  waste;  and  (3)  prevention  of 
groundwater  contamination.  The  three 
major  subelements  of  generic  activities 
related  to  uranium  facility  closure  are 
activities  related  to:  (1) 
E)ecommissioning  of  facihties  and 
cleanup  of  land;  (2)  reclamation  and 
closiue  of  the  tailings  impoundment; 


and  (3)  cleanup  of  contaminated 
groundwater.  Weighted  factors  were 
assigned  to  each  program  element  and 
subelement. 

The  two  existing  categories  of  mills, 
those  that  perform  conventional  milling 
and  those  that  perform  solution  mining 
and  milling,  are  continued.  The  existing 
category  for  licenses  whose  purpose  is 
to  dispose  of  Section  lle.(2)  byproduct 
material  is  also  continued.  The  matrix 
also  contains  a  category  for 
conventional  mills  with  Possession 
Only  Licenses  that  are  also  authorized 
to  dispose  of  more  than  5,000  cubic 
yards  of  byproduct  material,  as  defined 
in  section  lle.(2)  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  from  other 
facilities.  Currently,  there  are  three  mills 
authorized  for  such  waste  disposal.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 
estimated  as  either  significant,  some, 
minor,  or  none. 

The  resulting  relative  weighted  factor 
per  facility  for  the  various  subclasses  is 
as  follows: 


Relative 

No.  of  fa- 

weight 

cilities 

per  facil- 
ity 

Class  1  facilities 

3 

1.00 

Class  II  facilities 

6 

.57 

11e.(2)  disposal  

1 

.73 

lie. (2)  disposal  inci- 

dental to  existing 

tailings  sites 

3 

.13 

Using  this  refined  approach,  the 
remaining  $0.4  million  not  recovered 
from  DOE  results  in  annual  fees  for  each 
class  of  licensees  as  follows: 
2.A.(2)  —  Class  I  facilities:  $60,900 
2.A.(2)  —  Class  II  facilities:  $34,400 
2.A.(2)  —  Other  facilities:  $22,000 
2.A.(3)  —  lle(2)  disposal:  $44,700 
2.A.(4)  —  lle(2)  disposal  incidental  to 

existing  tailings  site:  $7,900 

Because  rare  earth  facilities  are  now 
budgeted  for  separately,  a  separate  class 
has  been  established  for  these  licensees 
in  this  proposed  rule.  For  rare  earth 
facilities,  the  generic  and  other 
regulatory  costs  of  $66,000  have  been 
spread  uniformly  among  licensees  who 
have  a  specific  license  for  receipt  and 
processing  of  source  material.  This 
results  in  an  annual  fee  of  $22,000  for 
each  facility. 

For  spent  fuel  storage  licenses,  the 
costs  of  $2.3  milUon  ($1.7  million  in 
base  budget  plus  $0.6  miUion  in 
surcharge)  have  been  spread  uniformly 
among  those  licensees  who  hold 
specific  or  general  licenses  for  receipt 
and  storage  of  spent  fuel  at  an  ISFSI. 
This  results  in  an  annual  fee  of  $291,500 


for  each  facility.  This  represents  a  fee 
decrease  compared  to  FY  1994  because 
there  are  now  more  licensees  in  this 
class. 

To  equitably  and  fairly  allocate  the 
$24.9  miUion  directly  attributable  to  the 
approximately  6,200  diverse  material 
users  and  registrants  plus  the  materials 
share  ($2.8  miUion)  of  the  surcharge,  the 
NRC  has  continued  to  base  the  annual 
fee  on  the  Part  1 70  application  fees  and 
an  estimated  cost  for  inspections. 
Because  the  application  fees  and 
inspection  costs  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  proxy  for 
allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licensees  based  on  how  much  it  costs 
NRC  to  regulate  each  category.  The  fee 
calculation  also  continues  to  consider 
the  inspection  frequency,  which  is 
indicative  of  the  safety  risk  and 
resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  In 
summary,  the  aimual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 
Annual  Fee  =  (Application  Fee  + 

Average  Inspection  Cost/Inspection 
Priority)  X  Constant  +  (Unique 
Category  Costs). 
The  constant  is  the  multiple  necessary 
to  recover  $27.7  million  and  is  2.2  for 
FY  1995.  The  unique  costs  are  any 
special  costs  that  the  NRC  has  budgeted 
for  a  specific  category  of  licensees.  For 
FY  1995.  unique  costs  of  approximately 
$1.0  million  were  identified  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees. 

For  the  first  time,  the  NRC  is 
proposing  to  combine  the  "fiat"  material 
inspection  fees  in  10  CFR  part  170  with 
the  annual  fees  in  10  CFR  Part  171.  This 
is  being  done  to  recognize  that  the 
"regulatory  service"  to  licensees 
referred  to  in  OBRA-90,  comprises  the 
total  regulatory  activities  that  NRC 
determines  are  needed  to  regulate  a 
class  of  licensees.  These  regulatory 
services  include  not  only  "flat"  fee 
inspections  but  also  research, 
rulemaking,  orders,  enforcement 
actions,  responses  to  allegations, 
incident  investigations  and  other 
activities  necessary  to  regulate  classes  of 
licensees.  In  addition  to  being 
consistent  with  the  regulatory  service 
concept  in  OBRA-90,  the  NRC  believes 
that  materials  licensees'  "flat" 
inspection  fees  could  be  combined  with 
their  annual  fees  vnthout  creating  any 
significant  questions  of  fairness.  This  is 
because  the  concept  of  the  annual  fee. 
including  the  inspection  fee.  has.  in 
effect,  already  been  implemented  for 
most  materials  licensees.  First,  materials 
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licensees  pay  a  "flat  fee"  per  inspection 
based  on  the  average  cost  of  an 
inspection  for  their  fee  category,  and 
second,  the  routine  inspection 
frequency  is  identical  for  most  licensees 
in  the  same  fee  category.  Furthermore, 
past  experience  suggests  that  less  than 
10  percent  of  the  materials  inspections 
for  these  Ucensees  are  nonroutine.  Thus, 
Ucensees  in  the  same  materials  license 
fee  category  pay  essentially  the  same 
average  annual  cost  for  inspections. 
Therefore,  combining  inspection  and 
annual  fees  results  in  essentially  the 
same  average  cost  per  license  over  time. 
Additionally,  this  approach  will  provide 
materials  Ucensees  with  simpler  and 
more  predictable  NRC  fee  charges  as 
there  will  be  no  additional  fees  paid  for 
periodic  inspections.  The  proposed 
materials  annual  fees  would  become 
effective  for  FY  1995,  and  those 
materials  Ucensees  who  paid  a  "flat"  10 
CFR  part  170  inspection  fee  for 
inspections  conducted  in  FY  1995, 
would  receive  a  credit  for  those 
payments  towards  their  FY  1995  annual 
fee  assessed  imder  10  CFR  part  171. 
Those  Agreement  States  licensees  that 
paid  an  inspection  fee  would  not 
receive  a  credit  because  they  pay  no 
annual  fee. 

Materials  annual  fees  for  FY  1995 
have  decreased  compared  to  the  FY 
1994  annual  fees.  There  are  two  basic 
reasons  for  this.  First,  the  FY  1995 
budgeted  amount  attributable  to 
materials  licensees  is  about  35  percent 
lower  than  the  comparable  FY  1994 
amount,  based  on  the  reallocation  of 
certain  materials  budgeted  costs  to  all 
NRC  licensees  rather  than  to  materials 
Ucensees  as  discussed  earUer.  The 
professional  hourly  rate  for  the 
materials  program  has  decreased  from 
$133  per  hour  to  $116  per  hour,  due  to 
the  use  of  cost  center  concepts  in 
allocating  NRC  budgeted  costs.  These 
decreases  are  partially  offset  by  a 
decrease  in  the  number  of  licensees  to 
be  assessed  annual  fees  in  FY  1995 
(from  about  6,500  to  about  6,200)  and 
the  inclusion  of  the  average  annual 
inspection  costs  with  the  annual  fee.  For 
example,  if  an  inspection  is  performed 
every  three  years,  one-  third  of  the  flat 
inspection  fee  would  be  included  in  the 
aimual  fee. 

A  materials  licensee  may  pay  a 
reduced  annual  fee  if  the  licensee 
qualifres  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 

To  recover  the  $4.7  milUon 
attributable  to  the  transportation  class  of 
Ucensees,  $1.2  will  be  assessed  to  the 
Department  of  Energy  (DOE)  to  cover  all 


of  its  transportation  costs  under 
Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.5  milUon)  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 
approved  QA  plans  is  $77,800  for  users 
and  fabricators  and  $1,000  for  users 
only. 

The  amount  or  range  of  the  proposed 
FY  1995  annual  fees  for  all  materials 
Ucensees  is  summarized  as  follows: 


Materials  Licenses— Annual  Fee 
Ranges 


Category  of  license 

Annual  fees 

Part  70— High  enriched 
fuel. 

$2,569,000 

Part  70— Low  enriched  fuel 

1,261.000 

Part  40 — UFs  conversion  .. 

639,200 

Part  40 — Uranium  recovery 

22.000  to  60,900 

Part  30— Byproduct  Mate- 
rial 

490  to  23.400' 

Part  71— Transportation  of 
Radioactive  Material. 

1,000  to  77.800 

Part  72— Independent 
Storage  of  Spent  Nu- 
clear Fuel. 

291.500 

'  Excludes  ttie  annual  fee  for  a  few  military 
"master"  materials  licenses  of  txoad-scope  is- 
sued to  Govemment  agencies,  which  Is 
$417,700. 


Section  171.16(e)  would  be  amended 
to  establish  the  additional  charge  which 
is  included  in  the  annual  fees  shown  in 
Section  171.16(d)  of  this  final  rule.  The 
Commission  is  continuing  the  approach 
used  in  FY  1993  to  assess  the  budgeted 
low-level  waste  (LLW)  costs  to  two 
broad  categories  of  Ucensees  (large  LLW 
generators  and  small  LLW  generators) 
based  on  historical  disposal  data.  This 
surcharge  is  included  in  the  annual  fees 
for  the  applicable  categories  in  Section 
171.16(d).  Although  these  NRC  LLW 
disposal  regulatory  activities  are  not 
directly  attributable  to  regulation  of 
NRC  materials  licensees,  the  costs 
nevertheless  must  be  recovered  in  order 
to  comply  with  the  requirements  of 
OBRA-90.  For  FY  1995.  the  additional 
charge  recovers  approximately  18 
percent  of  the  NRC  budgeted  costs  of 
$7.0  million  relating  to  LLW  disposal 
generic  activities  from  small  generators, 
which  are  comprised  of  materials 
licensees  that  dispose  of  LLW.  The 
percentage  distribution  reflects  the 
deletion  of  costs  for  LLW  disposed  of  by 
Agreement  State  licensees.  The  FY  1995 
budgeted  costs  related  to  the  additional 
charge  for  LLW  and  the  amount  of  the 
charge  are  calculated  as  follows: 


Category  of  costs 

FY  1995 

budgeted 

costs  ($ 

in  mil- 

lions) 

1.  Activities  not  attributable  to  an 
existing  NRC  licensee  or  dass 
of  licensee,  i.e..  LLW  disposal 
generic  activities  

$7  0 

Of  the  $7.0  milUon  in  budgeted  costs 
shown  above  for  LLW  activities,  82 
percent  of  the  amount  ($5.7  milUon)  are 
allocated  to  the  119  large  waste 
generators  (reactors  and  fuel  facilities) 
included  in  10  CFR  Part  171.  This 
results  in  an  additional  charge  of 
$48,000  per  faciUty.  Thus,  the  LLW 
charge  will  be  $48,000  per  HEU,  LEU, 
UFe  faciUty,  and  each  of  the  other  three 
fuel  facilities.  The  remaining  $1.3 
milUon  is  allocated  to  the  materials 
licensees  in  categories  that  generate 
low-level  waste  (895  Ucensees)  as 
follows:  $1,400  per  materials  Ucense 
except  for  those  in  Category  17.  Those 
licensees  that  generate  a  significant 
amount  of  low-level  waste  for  purposes 
of  the  calculation  of  the  $1 ,400 
surcharge  are  in  fee  Categories  l.B,  l.D, 
2.C,  3.A.  3.B,  3.C,  3.L.  3.M.  3.N.  4.A. 
4.B.  4.C.  4.D,  5.B,  6.A,  and  7.B.  The 
surcharge  for  licenses  in  fee  Category 
17.  which  also  generate  and/or  dispose 
of  low-level  waste,  is  $21,000. 

On  the  basis  of  this  calculation,  a  fuel 
faciUty  (a  high-enriched  fuel  fabrication 
licensee,  for  example)  pays  an  annual 
fee  of  $2,546,000  and  an  addiUonal 
charge  of  $48,000  for  LLW  activities  and 
small  entity  costs.  A  medical  center 
with  a  broad-scope  program  pays  a  base 
annual  fee  of  $22,000  and  an  addiUonal 
charge  of  $1,400,  for  a  total  FY  1995 
annual  fee  of  $23,400. 

Footnote  1  of  10  CFR  171.16(d)  would 
be  amended  to  provide  for  a  waiver  of 
the  aimual  fees  for  those  materials 
Ucensees,  and  holders  of  certificates, 
registrations,  and  approvals  who  either 
filed  for  termination  of  their  licenses  or 
approvals,  or  filed  for  possession  only/ 
storage  only  Ucenses  before  October  1, 
1994,  and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1994.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1994  are  subject  to  the  FY 
1995  annual  fees. 

Section  171.19    Payment 

This  section  would  be  revised  to  give 
credit  for  partial  payments  made  by 
certain  Ucensees  in  FY  1995  toward 
their  FY  1995  annual  fees.  The  NRC 
anUcipates  that  the  first,  second,  and 
third  quarterly  payments  for  FY  1995 
wrill  have  been  made  by  operating  power 
reactor  Ucensees  and  some  materials 


Ucensees  before  the  final  rule  is 
effective.  Therefore,  the  NRC  would 
credit  payments  received  for  those 
quarterly  annual  fee  assessments  toward 
the  total  annual  fee  to  be  assessed.  The 
NRC  also  expects  that  certain  materials 
licensees  would  have  paid  inspecUon 
fees  for  inspections  that  were  performed 
in  FY  1995,  whereas  the  rule  proposes 
to  include  such  costs  in  the  annual  fee. 
The  FY  1995  annual  fee  bills  will  reflect 
a  credit  for  these  inspection  fee 
payments.  The  NRC  would  adjust  the 
fourth  quarterly  bill  in  order  to  recover 
the  full  amount  of  the  revised  annual 
fee,  or  to  make  refunds,  as  necessary.  As 
in  FY  1994,  payment  of  the  annual  fee 
is  due  on  the  effective  date  of  the  rule 
and  interest  accrues  from  the  effective 
date  of  the  rule.  However,  interest  will 
be  waived  if  payment  is  received  within 
30  days  from  the  effective  date  of  the 
rule. 

During  the  past  four  years  many 
licensees  have  indicated  that  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  emd  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  Ucense.  In  responding 
to  licensees  about  this  matter,  the  NRC 
has  stated  that  annual  fees  are  assessed 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  that  the  annual  fee 
v«ll  be  assessed  based  on  whether  a 
licensee  holds  a  valid  NRC  license  that 
authorizes  possession  and  use  of 
radioactive  material.  To  remove  any 
uncertainty,  the  NRC  issued  minor 
clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7  on  July  20, 
1993  (58  FR  38700). 

rV.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  proposed 
regulation. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 


requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

VI.  Regulatory  Analysis 

With  respect  to  10  CFR  Fart  170,  this 
proposed  rule  was  developed  pursuant 
to  Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association.  Inc.  v.  United  States,  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company,  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the^IOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16, 1976,  by  four 
decisions  of  the  U.S.  Coiut  of  Appeals 
for  the  District  of  Columbia,  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979).  cert,  denied, 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 


(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  Part  171,  on 
November  5,  1990,  the  Congress  passed 
Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90)  which  required  that  for  FYs 
1991  through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  1998.  To 
accomplish  this  statutory  requirement, 
the  NRC,  in  accordance  with  §  171.13,  is 
publishing  the  proposed  amount  of  the 
FY  1995  annual  fees  for  operating 
reactor  licensees,  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
Certificates  of  Compliance,  registrations 
of  sealed  source  and  devices  and  QA 
program  approvals,  and  Government 
agencies.  OBRA-90  and  the  Conference 
Committee  Report  specifically  state 
that— 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1995  budget  of  $525.6 
million  less  the  amounts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

When  developing  the  annual  fees  for 
operating  power  reactors,  the  NRC  is 
proposing  a  uniform  annual  fee  rather 
than  an  armual  fee  that  considers  the 
various  vendors,  the  types  of 
containment,  and  the  location  of  the 
operating  power  reactors.  The  NRC 
believes  the  difference  in  fees  of  about 
$20,000  is  small  enough  relative  to  the 
size  of  the  $3  million  annual  fees,  to 
justify  moving  to  a  uniform  annual  fee 
particularly  in  light  of  the 
administrative  savings  that  will  follow. 
The  annual  fees  for  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
certificates,  registrations  and  approvals 
and  for  licenses  issued  to  Govemment 
agencies  take  into  account  the  type  of 
facility  or  approval  and  the  classes  of 
the  licensees. 

10  CFR  Part  171,  which  estabUshed 
annual  fees  for  operating  power  reactors 
effective  October  20, 1986  (51  FR  33224; 
September  18, 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
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Power  and  Light  Company  v.  United 
States,  846  F.2d  765  (D.C.  Cir.  1988). 
cert,  denied,  490  U.S.  1045  (1989). 

10  CFR  Parts  170  and  171.  which 
estabhshed  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  V.  Mid-American  Pipeline 
Co..  109  S.  Ct.  1726  (1989),  and  the 
denial  of  certiorari  in  Florida  Power  and 
Ught,  all  of  the  lawsuits  were 
withdrawn. 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  by  the  D.C.  Circuit 
Court  of  Appeals  in  Allied  Signal  v. 
NRC,  988  F.2d  146  (D.C.  Cir.  1993). 

Vn.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconcihation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  estabhsh  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 

This  proposed  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1995.  The  proposed  rule  results 
in  an  decrease  in  the  annual  fees 
charged  to  most  licensees,  and  holders 
of  certificates,  registrations,  and 
approvals,  including  those  licensees 
who  are  classified  as  small  entities 
under  the  Regulatory  FlexibiUty  Act. 
The  Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604,  is  included  as  Appendix  A  to  this 
proposed  rule. 

Vm.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and  that  a 
backfit  analysis  is  not  required  for  this 


proposed  rule.  The  backfit  analysis  is 
not  required  because-these  proposed 
amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structiu«s,  components,  or  design  of  a 
facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 

List  of  Subjects 

10  CFR  Part  170 

Exports,  Imports,  Intergovernmental 
relations.  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Penalties. 

10  CFR  Part  171 

Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  553,  the  NRC  is  proposing 
to  adopt  the  following  amendiments  to 
10  CFR  parts  170  and  171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES.  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  96  Stat.  1051; 
sec.  301,  Pub.  L  92-314,  86  Stat.  222  (42 
U.S.C.  2201w);  sec.  201,  Pub.  L.  93-4381,  88 
Stat.  1242.  as  amended  (42  U.S.C.  5841);  sec. 
205,  Pub.  L.  101-576,  104  Stat.  2842,  (31 
U.S.C.  901). 

2.  In  §  170.11,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§  170.1 1    Exemptions. 


(a)* 


(5)  A  construction  permit,  license, 
certificate  of  compliance,  or  other 
approval  applied  for  by,  or  issued  to,  a 
Government  agency,  except  where  the 
Commission  is  authorized  by  statute  to 
charge  such  fees. 
***** 

3.  Section  170.20  is  revised  to  read  as 
follows: 

S 1 70.20    Average  Cost  Per  Professional 
Staff-Hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 
Part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using 
the  following  applicable  professional 
staff-hour  rates: 

Reactor  Program  $123  per  hour. 

Nuclear  Materials  and  $116  per  hour. 

Nuclear  Waste  Program. 

4.  In  Section  170.21,  the  introductory 
text.  Category  J,  Category  K,  and 
footnotes  1  and  2  to  the  table  are  revised 
to  read  as  follows: 

§  170.21    Schedule  of  Fees  for  Production 
and  Utilization  Facilities,  Review  of 
Standard  Referenced  Design  Approvals, 
Special  Projects,  Inspections  and  import 
and  Export  Licenses. 

Applicants  for  construction  permits, 
manufactiuing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facihty  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


Facility  categories  and  type  of  fees 


Fees'  2 


J.  Special  Projects:  * 

Approvals  and  preapplication/licensing  activities Full  Cost. 

lnspections3  Full  Cost 

K.  Import  and  export  licenses: 
Licenses  for  the  import  and  export  only  of  production  and  utilization  facilities  or  ttie  import  and  export  only  of  components 

for  production  and  utilization  facilities  issued  pursuant  to  10  CFR  part  1 10: 

1 .  Application  for  import  or  export  of  reactors  and  other  facilities  and  components  which  must  be  reviewed  t)y  the  Com- 
mission and  the  Executive  Branch,  (or  exampie,  actions  under  10  CFR  1 10.40(b): 

Application-new  license $7,500 

Amendment  $7^500 

2.  Application  for  import  or  export  of  reactor  components  and  initial  exports  of  other  equipment  requiring  Executive 
Branch  review  only,  for  example,  those  actions  under  10  CFR  1 10.41(a)(1)-(8): 

Appiication-new  license $4,600 

Amendment $4,600 
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[See  footnotes  at  end  of  table] 
Facility  categories  and  type  of  fees  Fees'  ^ 

3.  Application  for  export  of  components  requiring  foreign  govemment  assurances  only: 

Appiicatiorvnew  license „. w.. $2,900 

Amendment _... $2,900 

4.  Application  for  export  or  import  of  other  facility  components  and  equipment  not  requiring  Commission  review,  Execu- 
tive Branch  review,  or  foreign  government  assurances: 

Application-new  license ~... „ $1,200 

Amendment r. $1,200 

5.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or  make 
other  revisions  which  do  not  require  analysis  or  review: 

Amendment  $120 

'  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  §2.202  of  this  chapter  or  for  amendments  resulting  specifically 
from  the  requirements  of  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of 
the  Commission's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.  §§50.12,  73.5)  and  any  other  sections  now  or  hereafter  in 
effect  regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form.  Fees 
for  licenses  in  this  schedule  that  are  initially  issued  for  less  than  full  power  are  based  on  review  through  the  Issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  percent  of  the  facility's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequently  receives  full  power  authority  (by  way  of  license  amendment  or  otherwise),  the  total  costs  (or  t(>e 
license  will  be  determined  through  that  period  when  authority  Is  granted  for  full  power  operation.  If  a  situation  arises  in  which  the  Commission  de- 
termines that  full  operating  power  for  a  particular  facility  should  be  less  than  1 00  percent  of  full  rated  power,  the  total  costs  for  ttie  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  1 00  percent  capacity. 

2  Full  cost  fees  will  be  determined  twsed  on  the  professional  staff  time  and  appropriate  contractual  support  services  expended.  For  applications 
currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  (or  the  review,  the  professional  staff  hours  expended  (or  the 
review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  the  pro(esslonal  rates  In  et(ect  at  the  time  the  service  was 
provided.  For  those  applications  currently  on  (lie  (or  which  review  costs  have  reached  an  applicable  (ee  celling  established  by  the  June  20,  1984, 
arxj  July  2,  1 990,  rules  txrt  are  still  pending  completion  o(  the  review,  the  cost  Incurred  after  any  appltcat))e  celling  was  reached  through  January 
29,  1989,  will  not  be  billed  to  the  applicant.  Any  pro(essional  staff-hours  experxJed  atwve  those  ceilings  on  or  after  January  30,  1989,  will  be  as- 
sessed at  the  applicable  rates  established  by  §  170.20,  as  appropriate,  except  (or  topical  reports  whose  costs  exceed  $50,000.  Costs  which  ex- 
ceed $50,000  (or  any  topical  report,  amendment,  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989, 
through  August  8,  1991,  will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  be  assessed  at  the 
applicable  rate  estatilished  in  §  170.20.  In  no  event  will  the  total  review  costs  be  less  than  twice  the  hourly  rate  shown  In  §  170.20. 

3  Inspections  covered  by  this  schedule  are  both  routine  and  non-routine  satety  and  sa(eguards  Inspections  performed  by  NRC  (or  the  purpose 
o(  review  or  (ollowup  o(  a  licensed  program.  Inspections  are  performed  throughout  the  (ull  term  o(  the  license  to  ensure  that  the  auttxjrized  activi- 
ties are  tjeing  corxlucted  In  accordance  with  the  Atomic  Energy  Act  o(  1954,  as  amended,  otfier  legislation,  Commission  regulations  or  orders. 
arxJ  the  term  and  conditions  of  the  license.  Non-routine  inspections  that  result  from  third-party  allegations  will  not  be  subject  to  fees. 

*  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC: 

1.  In  response  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  ai- 
temate  method  or  reanalysis  to  meet  the  requirements  of  the  Generic  Letter,  or  does  not  involve  an  unreviewed  safety  issue; 

2.  In  response  to  an  NRC  request  (at  the  Associate  Office  Director  level  or  atxjve)  to  resolve  an  identified  safety  or  environmental  issue,  or  to 
assist  NRC  In  developing  a  rule,  regulatory  guide,  policy  statemenL  generic  letter,  or  txjiletin;  or 

3.  As  a  means  of  exchanging  information  between  industry  organizations  and  the  NRC  (or  the  purpose  of  supporting  generic  regulatory  inv 
provements  or  efforts. 

5.  Section  170.31  is  revised  to  read  as  follows: 

Section  170.31    Schedule  of  fees  for  materials  licenses  and  other  regulatory  services,  including  inspections,  and  import  and  export 
licenses. 


Applicants  for  materials  Ucenses, 
import  and  export  licenses,  and  other 
regulatory  services  and  holders  of 


materials  licenses,  or  import  and  export 
hcenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 

SCHEDULE  OF  MATERIALS  FEES 
[See  footnotes  at  end  of  tat>le] 


includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 


Category  of  materials  licenses  and  type  of  fees^ 

Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  piutonium  in  unsealed  form  or  350  grams  or  more  of  con- 
tained U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications  to  termi- 
nate licenses  as  well  as  licenses  authorizing  possession  only: 

Ucense,  Renewal,  Amendment 

Inspections 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI): 

Ucense,  Renewal,  Amendment 

Inspections 

C.  Licenses  (or  possession  and  use  o(  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems.  Including  x-ray  f)uorescerx:e  analyzers;  * 

Application — New  license  

Renewal  . 

Amendment >............................................................................_._........~...~~..~___.....~...............~.».— 


Fee23 


Full  Cost 
Full  Cost 

Full  Cost. 
Full  Cost. 


$530. 
$720. 
$290. 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 
Category  of  materials  licenses  and  type  of  fees^ 

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in 
combination  that  would  constitute  a  critical  quantity,  as  defined  In  §  150.1 1  of  this  chapter,  for  which  the  licensee  shall 
pay  the  same  fees  as  those  for  Category  1A:* 

Application — New  license  

Renewal  

Amendment !..™™!! 

E.  Licenses  for  construction  and  operation  of  a  uranium  enrichment  facility: 

Application 

License,  Renewal,  Amendment -. 

Inspections [_ 

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap- 
teaching,  refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  buying  stations.  Ion  exchange  facilities  and  in 
processing  of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium.  Including  licenses 
authorizing  the  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as 
licenses  authorizing  the  possession  arxl  maintenance  of  a  facility  in  a  standby  mode: 

License,  Renewal,  Amendment 

Inspections  

(2)  Licenses  that  authorize  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  in  section  11e{2)  of  the 
Atomic  Energy  Act  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2.A.(1). 

License,  renewal,  amerxjment 

Inspections 

(3)  Licenses  that  authorize  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  In  section  11e(2)  of  the 
Atomic  Energy  Act  for  possession  and  disposal  Incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by 
the  licensee's  milling  operations,  except  those  licenses  subject  to  the  fees  In  Category  2.A.(1). 

License,  renewal,  amendment 

B.  Licenses  which  authorize  the  possession,  use  and/or  installation  of  source  material  for  shielding: 

Application — New  license  

Renewal „ !!!!!!!!!!!!!!!.". 

Amendment '  ' 

C.  All  other  source  material  licenses: 

Application — New  license  

Renewal .....'.... 

Amendmerrt ..."............ 

3.  Byproduct  material: 

A.  Licenses  of  txoad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this 
chapter  for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 

Applicatiorv— New  license  

Renewal  

Amendmerrt !...!!.!!!!!!!!!. 

B.  Other  licenses  for  possession  and  use  of  bypnxkjct  material  Issued  pursuant  to  part  30  of  this  chapter  for  processing 
or  manufacturing  of  items  containing  byproduct  material  for  commercial  distritxition: 

Applicatior>— New  license  

Renewal  """"""" 

Anriendment 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing 
and  distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  contain- 
ing byproduct  material: 

Application — New  license  

Renewal  „ ^ _ J" 

Amendment "' 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  cSstribution  or  re- 
distribution of  radiopharmaceuttcals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  by- 
product material: 

Application — New  license  „ 

Renewal  !.*!.*.™.!™!!1"."™™!!™. 

Amendment " 

E.  Licenses  for  possessk)n  and  use  of  byproduct  material  in  seated  sources  for  Irradiation  of  materials  in  which  the 
source  Is  not  removed  from  its  shteW  (setf-shtektod  units): 

Applkation — New  license  

Renewal  "......... 

Amendment !!!"!!!"""!!!!!!"!"]""!""!! 

F.  Lcenses  for  possession  and  use  of  tess  than  10,000  curies  of  byproduct  material  in  seated  sources  for  irradiatten  of 
materials  In  whwh  the  source  Is  exposed  for  in^adiation  purposes.  This  category  also  includes  undenwater  irradiators  for 
irradiatkxi  of  materials  wtiere  the  source  is  not  exposed  for  jn^adiatk>n  purposes. 

Appleatten — New  lk»nse  „ 

Renewal  „ „ !.!.""""""!!™.... 

Amendment 


Fee23 


$580 
$650. 
$280. 

$125,000. 
Full  Cost. 
Full  Cost. 


Full  Cost. 
Full  Cost. 


Full  Cost 
Full  Cost. 


Full  Cost. 

$150. 
$170. 
$230. 

$2,700. 
$1,500. 
$400. 


$2,900. 
$1 .900. 
$530. 


$1,200. 
$2,400. 
$560. 


$3,900. 
$3,100. 
$500. 


$1,500. 

$480. 

$420. 


$1,200. 

$820. 

$350. 


$1,500. 
$1,100. 
$360. 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20.  1995  /  Proposed  Rules 
Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 

Category  of  materials  lk:enses  and  type  of  fees^ 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  In  sealed  sources  for  irradiation  of 
materials  in  which  the  source  is  exposed  for  in^adiatwn  purposes.  This  category  also  includes  unden^rater  irradiators  for 
irradiation  of  materials  where  the  source  is  not  exposed  for  in^adiation  purposes. . 
Applkation — New  license  

Renewal !!!!!!!!!!!!!!!!!!!!!!!™™"!!™!!!!!"!! 

Amendment ; !..."""!"""!!"!!"!""""""!!!""""""!""" 

H.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byprodiirt  materiart^^ 
require  devk»  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  specify  li- 
censes authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  ttie  licens- 
ing requirements  of  part  30  of  this  chapter: 
Application — New  license  

Renewal !!."!!!!!!!"!!!!!!."!!!!!!!!!!!"!!!!!!"! 

Amendment "^^^^^''"'"""'""""^^". 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  tjyprodiict  traterii  w 
quantities  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  Icensing  require- 
ments of  part  30  of  this  chapter,  except  for  specific  licenses  authorizing  redistribution  of  items  that  have  been  author- 
ized for  distribution  to  persons  exempt  from  the  lk»nsing  requirements  of  part  30  of  this  chapter: 

Applkation — New  license  

Renewal ;..".™!!."""""!!""!"!!""""!""!"""!"!!!"!" 

Amendment !..".""""""""""""""""""""""""""" 

J.  Lk»nses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  rnateriaTthat 

require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specifk; 

lk»nses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed 

under  part  31  of  this  chapter: 

Application — New  license  

Renewal !!!!!!!!!!!!!!"!!"!."."!!!!!!!!!!!."!!!!!!!!!!"!! 

Amendment !....!!!!!!"!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!" 

K.  Lk»nses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or 

quantittes  of  byproduct  material  that  do  not  require  sealed  source  and/or  devk:e  review  to  persons  generally  Icensed 

under  part  31  of  this  chapter,  except  specific  Ircenses  authorizing  redistributkKi  of  items  that  have  been  authorized  for 

distribution  to  persons  generally  lk:ensed  under  part  31  of  this  chapter: 

Applcation-— New  license  

Reriewai i!."!!!!!!!!™!™!!!!!!!!™!!!!!!!!!!!.!!!!! 

Amendment „ !!.!!!!!!!!!!"""""""!!!!!"!!!!!!!!!!!!!""."!!!! 

L.  Leenses  of  broad  scope  for  possession  and  use  of  byproduct  nwterial  issued  pursuant  to  parts  30  and  33  of  this 
chapter  for  research  and  development  that  do  not  authorize  commercial  distribution: 

Applkation — New  Ik^nse  

Renewal  !."""""!""!""""""""""""!!! 

Amendment ""!"!"!!!!!!!"!"!"!""!"""!!! 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  research 
and  devetopment  that  do  not  authorize  commercial  distributk>n: 

Applcation— New  license  

Renewal 

Amendment "."""""!""!!""""!"!"!"""""! 

N.  Lfcenses  that  auttxxize  sennces  for  other  licensees,  except:  (1)  Lk:enses  that  authorize  only  calibration  and/or  leak 
testing  servk:es  are  sut>ject  to  the  fees  specified  in  fee  Category  3P  and  (2)  Licenses  that  authorize  waste  disposal 
servees  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  4C,  and  4D: 

Application — New  lk:ense  „ 

Renewal  „ . „ „ !.!!"".""!"".""""!!!.". 

Amendment """""""""""""" 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  for  industrial  radteg- 
raphy  operations: 

Application— New  license  

Renewal „ !!"."!."!!!!!!!!!!. 

Amendmerrt ,        ......... 

P.  All  other  specific  byproduct  material  Icenses,  except  those  in  Categories  4A  through  9D: 

Application — New  license  „ 

Renewal  ™!"""™™™.™™™!"" 

Amendment .„ !....!.""!"!!"""""!"""""""!! 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuctear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  au- 
ttiorizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material: 

License,  renewal,  amerxlment 

Inspecttens 

B.  Lfcenses  specifreally  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuctear  material 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  ttie  material.  The  Icensee  will  dispose  of  ttie  material 
by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material: 

Applcatton— New  Kcense  


14689 


Fee23 


$5,800. 
$5,200. 
$750. 


$2,300. 
$2,700. 
$990. 


$4,300. 
$2,600. 
$840. 


$1,500. 
$1,500. 
$280. 


$1,300. 
$1,300. 
$300. 


$4,100. 
$3,300. 
$640. 


$1,500. 
$1,700. 
$590. 


$1,800. 
$1 ,900. 
$570. 


$3,700. 
$3,000. 
$700. 

$530. 
$720. 
$290. 


FuHCost. 
Full  Cost. 


$3,200. 


UMI 
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SI« 


Category  of  materials  licenses  and  type  of  fees^ 

Renewal  „. 

Amendment 

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nu- 
clear material  from  other  persons.  The  licensee  will  dispose  of  the  material  t>y  transfer  to  another  person  authorized  to 
receive  or  dispose  of  the  material: 

Application— New  license  

Renewal  ; _ 

Amerxlment 

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  log- 
ging, well  surveys,  arxj  tracer  studies  other  than  field  flooding  tracer  studies: 

Application — New  license  „ ^ 

Renewal  

Amendment 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies: 

License,  renewal,  amendment 

6.  Nuclear  laundries: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  spe- 
cial nuclear  material: 

Application — New  license  

Renewal 

Amerxlment 

7.  Human  use  of  byproduct,  source,  or  special  nuclear  material: 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  ma- 
terial, or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Application — New  license  

Renewal  - 

Amendment 

B.  Licenses  of  txoad  scope  issued  to  medical  institutions  or  two  or  more  physicians  pursuant  to  parts  30,  33,  35,  40,  and 
70  of  this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material,  except  licenses 
for  byproduct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletfierapy  devices: 

App(icatior>— New  license  

Renewal  

Amendment 

C.  Other  licenses  issued  pursuarrt  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source 
material,  and/or  special  nuclear  nuterial,  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear 
material  in  sealed  sources  contained  in  teletherapy  devices: 

Applicatior>— New  license  

Renewal  

Amendment 

8.  Civil  defense: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense 
activities: 

Applicatior>— New  license  

Renewal  

Amendment 

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material, 
except  reactor  fuel  devices,  for  comitiercial  distribution: 

Application— each  device 

Amendment — each  device 

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material 
manufactured  in  accordance  with  the  unique  specifications  of,  arxJ  for  use  by,  a  single  applicant,  except  reactor  fuel 
devices: 

Application — each  device 

Amerxlment — each  device 

C.  Safety  evaluation  of  sealed  sources  corrtaining  byproduct  material,  source  material,  or  special  nuclear  material,  except 
reactor  fuel,  for  commercial  distribution: 

Application— each  source  

Amendment — each  source  

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manu- 
factured in  accordance  with  the  unique  specifications  of,  arxJ  for  use  by,  a  single  applicant,  except  reactor  fuel: 

Applicatior>— each  source  

AmendrT>ent — each  source  

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

Approval.  Renewal,  Amendment  

Insipections „ 

B.  Evaluation  of  10  CFR  Part  71  quality  assurance  programs: 

Applicatkx>— Approval 

Renewal  


Fee23 


$2,300. 
$390. 


$1 .700. 
$1,200. 
$280. 


$3,100. 
$4,000. 
$610. 

Full  Cost 


$4,900. 
$1,900. 
$770. 


$2,700. 
$1,400. 
$450. 


$2,900. 
$5,700. 
$560. 


$1,300. 
$1,400. 
$430. 


$730. 
$630. 
$340. 


$3,200. 
$1 .200. 


$1,600. 
$580. 


$700. 
$230. 


$350. 
$120. 


Full  Cost. 
Full  Cost. 

$320. 
$340. 
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[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees^ 


Amendment 

Inspections "!!"!"""""""" 

1 1 .  Review  of  standardized  spent  fuel  facilities:  " ""■ 

Approval,  Renewal,  Amendment  

Inspections ."!!!!"!!!!!!!!!!!!! 

12.  Special  projects:*  

Approvals  and  preapplication/licensing  activities  

Inspections ""!".""!!"  '  '  *      

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance: ' 

Approvals  

Amendments,  revisions,  and  supplements !!™"!.!!!™™ 

Reapproval !!"""""!""""""."""" 

B.  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance"!!!"!!!!!!!!!!!!!!! 

C.  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter  ..!!!!!!! 

14  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  auihiiriziTO'd^mmVs^iort^Tc^^ 

ton,  reclamation,  or  site  restoratron  activities  pursuant  to  10  CFR  parts  30.  40,  70.  and  72  of  this  chaoter- 
Approval,  Renewal,  Amendment  ~t"    • 

Inspections !!!!!!!!.!!!!!!!!!!!!!!!!!!! 

15.  Import  and  Export  licenses:  

Lrcenses  issued  pursuant  to  10  CFR  Part  110  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  material 

source  matenal,  byproduct  material,  heavy  water,  tritium,  or  nuclear  grade  graphite 

A.  Application  for  import  or  export  of  HEU  and  other  materials  which  must  be  reviewed  by  the  Commission  and  the  Exec- 
utive Branch,  for  example,  those  actions  under  10  CFR  110.40(b). 

Application — new  license 

Amendment !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.!!! 

B.  Application  for  import  or  export  of  special  nuclear  material,  heavy  water,  nudeargrade  graphrt^^ 

material  and  initial  exports  of  materials  requiring  Executive  Branch  review  only,  for  example,  those  actkins  under  10 
CFR  1 10.41  (a)(2)-(8). 
Application — new  license 

Amerxlment !.!!!!!!!!!!!!!!!!!!!!!!! 

C.  Application  for  export  of  routine  retoads  of  LEU  reactor  fiiel  arid'expiirte 'of'soiliiM 'rrate^^^^^ 

ment  assurances  only.  ->      ■»        »    »- 

Applkation — new  license 

Amendment !!!.!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

D.  Applcation  for  export  or  import  of  other  materials  not  requiring  Commission  review.  Executive  "Branch  rev^ 
eign  government  assurarK:es. 

Application — new  lk»nse _„ 

Amerxlment !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!" '  

E.  t^nor  amendment  of  any  export  or  import  license  to  extend  the  expiration'dite.'chang^^^ 
other  revisions  which  do  not  require  analysis  or  review. 

Amerxlment 

16.  Reciprocity:  

Agreement  State  lk:ensees  who  conduct  activities  in 

150.20. 

Applcation  (initial  filing  of  Form  241)  

Renewal  

Revisions 


a  non-Agreement  State  under  the  reciprocity  proviskins  of  10  CFR 


Fee23 


$240. 
Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


Full  Cost. 
Full  Cost. 


$7,500. 
$7,500. 


$4,600. 
$4,600. 


$2,900. 
$2,900. 


$1,200. 
$1,200. 


$120. 


$1,100. 

N/A. 

$200." 


for  ni^tf nl!fi;S  f^^  ®  Charges,  as  shown  m  the  schedule,  will  be  assessed  for  preapplication  consultations  and  reviews  and  applcatk)ns 
ilhSL^^?  cto^2^  approvals,  issuance  of  riew  licenses  and  approvals,  amendments  and  renewals  to  existing  Ik^nses  and  approvSs^tety 
evaluations  of  sealed  sources  and  devices,  and  certain  inspections.  The  following  guklelines  apply  to  these  charges- 

anHl™2^:!,^fTv^^f;;:^'^"^K°2f  .'°i  '^'^  materials  licenses  and  approvals;  applications  to  reinstate  expired  terminated  or  inactive  lk»nses 
er^  itSi^  j5o!Sc'^?^  ^"in.n^o^^  assessed  at  full  cost;  and  applK^afons  filed  by  Agreement  State  licensees  to  register  under  the  ge^ 
era   icense  provisions  of  1 0  CFft  1 50.20,  must  be  accompanied  by  the  prescribed  application  fee  for  each  category  exceptttiat- 
nrliriiS^'^rllS"^.     licenses  covenng  more  than  one  fee  category  of  special  nuclear  material  or  source  matenaf  must  be  accompanied  by  the 
prescnbed  application  fee  for  the  highest  fee  category  and  ^^         cu  uy  uic 

(2)  Applications  for  licenses  under  Category  1 E  must  be  accompanied  by  an  application  fee  of  Si  25  000 
iJr  n^'Jlt'fS^c'^f^I^rt'Li!^^^^^^D°^^'J^'i°^  l!.^"^^  ^'^  approvals  and  for  pre'applkation  consultations  and  reviews  sub- 

!S?dLnJ^v^hV^7a  12(b)  S)^^^^^         ■      '      '      •      •      •  ^°  ■  ^^'  ^^'  ^^'  ^"^  ^*^  ^^  "^^  "P°"  notification  by  the  Commissk)n  in  ac- 

(c)  Ren  ■'.     •     . 

category. 


(d)  Amendment/Revision  Fees— 


(1)  Applications  for  amendments  to  licenses  and  approvals  and  revisions  to  reciprocity  initial  applk:ations,  except  those  subject  to  fees  as- 
sessed at  tu  I  costs,  must  be  accompanied  by  the  prescribed  amendment/revision  fee  for  each  license/revision  affected.  An  application  for  an 
amendment  to  a  license  or  approval  classified  in  more  than  one  fee  category  must  be  accompanied  by  the  prescribed  arDendment  fee  for  the 
category  affected  by  the  amendment  unless  the  amendment  is  applicable  to  two  or  more  fee  categories  in  whch  case  the  amendment  fee  for  the 
h^hest  fee  category  would  apply.  For  those  licenses  and  approvals  subject  to  full  costs  (fee  Categories  1A,  IB,  IE,  2A  4A  4D  5B  10A  11  12 
13A,  and  14),  amendment  fees  are  due  upon  notification  by  the  Commission  in  accordance  v*rith  §  170  12(c)  

(2)  An  applkation  for  amendment  to  a  materials  license  or  approval  that  wouW  place  the  license  or  approval  in  a  higher  fee  cateoory  or  add  a 
new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  the  new  category  cy«  y  «  <~u  a 

(3)  An  application  for  amen*nent  to  a  Icense  or  approval  that  wouW  reduce  the  scope  of  a  Icensee's  program  to  a  tower  fee  cateoory  must 
be  accompanied  by  the  prescnbed  amendment  fee  for  the  tower  fee  category.  vacyuiy  nuoi 
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(4)  Applications  to  terminate  licenses  auttvxizing  sniall  materials  programs,  when  no  dismantling  or  decontamination  procedure  is  required,  are 
not  sut)|ect  to  fees. 

(e)  Inspection  fees— Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations  and  nonroutine  inspections  that  result 
from  third-party  allegations  are  not  subject  to  fees.  The  fees  assessed  at  full  cost  will  be  determined  based  on  the  professional  staff  time  re- 
quired to  conduct  the  inspection  multiplied  by  the  rate  established  under  §  1 70.20  plus  any  applicable  contractual  support  services  costs  incurred. 
Inspection  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(g). 

2  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  re- 
quirements of  these  types  of  Commission  orders.  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the 
Commission's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR  30.11.  40.14,  70.14,  73.5,  and  any  other  sections  now 
or  hereafter  in  effect)  regardless  of  wtiether  the  approval  is  in  the  fomri  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or 
other  forni.  In  addition  to  the  fee  shown,  an  applicant  may  be  assessed  an  additional  fee  for  sealed  source  and  device  evaluations  as  shown  in 
Categories  9 A  through  9D. 

3  Full  cost  fees  will  be  detemiined  based  on  the  professional  staff  time  and  appropriate  contractual  support  sen/ices  expended.  For  those  appli- 
cations currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended 
for  the  review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  the  professional  rates  in  effect  at  the  time  the  serv- 
ice was  provided.  For  applications  currently  on  file  for  which  review  costs  have  reached  an  applicable  fee  ceiling  estatjiished  by  the  June  20, 
1984,  and  July  2,  1990,  rules,  but  are  still  pending  completion  of  the  review,  the  cost  incurred  after  any  applicat)le  ceiling  was  reached  through 
January  29,  1989,  will  not  be  billed  to  the  applicant.  Any  professional  staff-hours  expended  atXDve  those  ceilings  on  or  after  January  30,  1989, 
will  be  assessed  at  the  applicable  rates  established  by  §170.20.  as  appropriate,  except  for  topical  reports  whose  costs  exceed  S50,000.  Costs 
which  exceed  S50,000  for  each  topical  report,  amendment,  revision,  or  supplement  to  a  topical  report  completed  or  under  review  from  January 
30,  1989,  through  August  8,  1991,  will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9.  1991.  will  be  as- 
sessed at  the  applicable  rate  established  in  §  170  ?Q.  The  minimum  total  review  cost  is  twice  the  houriy  rate  shown  in  §  170.20. 

*  Licensees  paying  fees  under  Categories  1  A,  IB,  and  1 E  are  not  subject  to  fees  under  Categories  1 C  and  1 D  for  sealed  sources  authorized 
in  the  same  license  except  in  those  Instances  in  which  an  application  deals  only  with  the  sealed  sources  authorized  by  the  license.  Applicants  for 
new  licenses  or  renewal  of  existing  licenses  that  cover  tx)th  byproduct  material  and  special  nuclear  material  in  sealed  sources  for  use  in  gauging 
devices  will  pay  the  appropriate  application  or  renewal  fee  for  fee  Category  1 C  only. 

5  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC: 

(a)  In  response  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  al- 
ternate method  or  reanalysis  to  meet  the  requirements  of  the  Generic  Letter  or  does  not  involve  an  unreviewed  safety  issue; 

(b)  In  response  to  an  NRC  request  (at  the  Associate  Office  Director  level  or  above)  to  resolve  an  identified  safety  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule,  regulatory  guide,  policy  statement,  generic  letter,  or  bulletin;  or 

(c)  As  a  means  of  exchanging  information  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  generic  regulatory  im- 
provements or  efforts. 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES.  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

6.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272, 100 
Stat.  146.  as  amended  by  sec.  5601.  Pub.  L. 
100-203. 101  Stat.  1330.  as  amended  by  sec. 
3201.  Pub.  L.  101-239.  103  Stat.  2106  as 
amended  by  sec.  6101.  Pub.  L.  101-508, 104 
Stat.  1388.  (42  U.S.C.  2213);  sec.  301.  Pub.  L. 
92-314.  86  Stat.  222  (42  U.S.C.  2201(w));  sec. 
201.  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841);  sec.  2903,  Pub.  L.  102-486,  106  Stat. 
3125,  (42  U.S.Q  2214  note). 

7.  Section  171.13  is  revised  to  read  as 
follows: 

§171.13    Notice. 

The  annual  fees  applicable  to  an 
operating  reactor  and  to  a  materials 
licensee,  including  a  Government 
agency  licensed  by  the  NRC,  subject  to 
this  part  and  calculated  in  accordance 
widi  §§  171.15  and  171.16,  will  be 
published  as  a  notice  in  the  Federal 
Register  as  soon  as  is  practicable  but  no 
later  than  the  third  quarter  of  FY  1996 
through  1998.  The  annual  fees  will 
become  due  and  payable  to  the  NRC  in 
accordance  with  §  171.19  except  as 
provided  in  §  171.17.  Quarterly 
payments  of  the  annual  fees  of  $100,000 
or  more  will  continue  during  the  fiscal 


year  and  be  based  on  the  applicable 
annual  fees  as  shown  in  §§  171.15  and 
171.16  of  the  regulations  until  a  notice 
concerning  the  revised  amount  of  the 
fees  for  the  fiscal  year  is  published  by 
Commission. 

8.  In  §  171.15,  paragraphs  (a),  (b)(3), 
(c)(1),  (c)(2),  (d),  and  (e)  are  revised  to 
read  as  follows: 

§  171.15    Annual  fees:  Reactor  operating 
licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor  shall  pay 
the  annual  fee  for  each  unit  for  which 
the  person  holds  an  operating  license  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 
§  171.11(a)(1)  and  (a)(2). 

(b)*   *  * 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  Part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  FY  1995  annual  fee  for  each 
operating  power  reactor  subject  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30, 1995,  is 
$2,456,000.  The  total  annual  fee  to  be 
assessed  to  each  operating  power  reactor 
which  would  include  the  surcharge  for 
each  reactor  is  shown  in  paragraph  (d) 
of  this  section. 

(c)(1)  An  additional  charge  will  be 
established  and  added  to  the  base 
annual  fee  for  each  operating  power 
reactor.  The  amount  of  the  surcharge  is 
the  sum  of  the  budgeted  costs  for  each 
FY  for  the  following: 


(i)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  classes  of 
licensees;  e.g.,  international  cooperative 
safety  program  and  international 
safegueud".  activities;  support  for  the 
Agreement  State  program;  site 
decommissioning  management  plan 
(SDMP)  activities  and  approximately  82 
percent  of  the  low-level  waste  disposal 
generic  activities,  and 

(ii)  Activities  not  currently  assessed 
under  10  CFR  Part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 

(2)  The  FY  1995  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $511,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($55.2  million)  by  the  number 
of  operating  power  reactors  (108). 

(d)  The  FY  1995  Part  171  annual  fee 
for  each  operating  power  reactor,  which 
includes  the  surcharge  in  paragraph 
(c)(2)  of  this  section,  is  $2,967,000. 
Thereafter,  annual  fees  will  be  assessed 
in  accordance  with  §  171.13. 

(e)  The  annual  fees  for  licensees 
authorized  to  operate  a  nonpower  (test 
and  research)  reactor  licensed  under 
part  50  of  this  chapter,  except  for  those 
reactors  exempted  from  fees  under 

§  171.11(a),  are  as  follows: 


Research  reactor $56,500 

Test  reactor  „ $56,500 


9.  In  §  171.16,  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(4).  (d). 
and  (e)  are  revised  to  read  as  follows: 


f  171.16    Annual  fees:  Materials  licensees, 
holders  of  certificates  of  compliance, 
holders  of  sealed  source  and  device 
registrations,  holders  of  quality  assurance 
program  approvals  and  Government 
agencies  licensed  by  the  NRC. 
*        •        »        •        • 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  imder  this  section  may 
qualify  as  a  small  entity.  If  a  Ucensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1995  as 
follows: 


Small  businesses  rwt  erv 
gaged  in  manufacturing 
and  small  not-for-profit  or- 
ganizations (gross  annual 
receipts): 

$350,000  to  $5  million  

Less  than  $350,000  

Manufacturing  entities  that 
have  an  average  of  500 
employees  or  less: 

35  to  500  employees  

Less  ttian  35  eniployees  ... 

Small  Governmental  Jurisdic- 
tions (Including  publicty 
supported  educational  in- 
stitutions) (Population): 

20,000  to  50.000 

Less  than  20,000  


Maximum  arv 
nual  fee  per  li- 
censed cat- 
egory 


$1,800 
400 


1,800 
400 


1,800 
400 


Maximum  arv 
nual  fee  per  It- 
censed  cat- 
egory 

Educatxxial  Institutions  that 
are  not  State  or  Publicly 
Supported,  and  have  500 
Eniployees  or  Less: 

35  to  500  employees  

Less  than  35  enployees  ... 

1,800 
400 

(4)  For  FY  1995,  the  maximum  annual 
fee  (base  annual  fee  plus  surcharge)  a 
small  entity  is  required  to  pay  is  $1,800 
for  each  category  applicable  to  the 
license(s). 

(d)  The  FY  1995  annual  fees, 
including  the  surcharges  shovvm  in 
paragraph  (e)  of  this  section,  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are  as 
follows: 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Ucensed  by  NRC 

[See  footnotes  at  end  of  tatjie] 


Category  of  materials  licenses 


SNM-^2 
SNM-124 


1.  Special  nuclear  material: 

A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities 

(a)  Strategic  Special  Nuclear  Material. 

Babcock  &  Wilcox 

Nuclear  Fuel  Services  "."!!."""!!!"!!!!!!!!!.".""..".". 

(b)  Low  Enriched  Uranium  in  Dispersable  Form  Used  tor  Fibtica!6onoipoim  " 

Combustion  Engineering  (Hematite)  SNM-33 

General  Electric  Company „ .  cmuZToot 

Siemens  Nuclear  Power '"""".  " " rnmIi  ^7 

Westinghouse  Electric  Company " SNkTiW 

(2)  All  other  special  nuclear  materials  licenses  not  included  in  category"l'.A.'(V)''v^' we  "li<»nsed 
cycle  activities. 

(a)  Facilities  with  limited  operations: 

B&W  Fuel  Conpany cMHi-nfta 

(b)  All  Ottwrs:  SNM-1168 

Babcock  &  Witeox 

General  Atomics !!."!!!!!!!!i!™."!!!!!!!!!!! 

General  Electric . ' 


SNM-414 
SNM-696 
SNM-960 


B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI) 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used'in  ii^'ustriai 
measunng  systems,  including  x-ray  fluorescence  analyzers  

°J?"  °*^'' special  nuclear  material  licenses,  except  licenses  authorizing  speciainuciear  TOteriaiin  unsea'^ 
bination  that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  for  Category  1.A.(2)  ._.  i^«.  pay 

E.  Licenses  for  the  operation  of  a  uranium  enrichment  facility 

Source  Material  

A.(1 )  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluoride 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching  heap-lea<^ 
^^'^  ^'"^  stations,  ion  exchange  facilities  and  in  processing  of  ores  containing  source  material  for  extraction  of  met- 
als other  than  uranium  or  thonum.  including  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailinqs) 
from  source  material  recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facilit/in 
a  standby  mode  ' 

Class  I  facilities*  „ 

Class  II  facilities*  ."..."."""..Z"."!"!"."""Z.."!!"!!."!      

Other  facilities "'.'""'"'""""'. ' 

(3)  Ucenses  that  authorize  the  receipt,  from  ottier  persons,  of  byr^oduct  material  as  defiried^i^^ 

9  A  mT^        '"^  possession  and  disposal,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2)  or  Category 
Z.A.(4)  

(4)  Licenses  that  authorize  the  receipt,  from  other  persons,  of  byprodurt' TOterial  as  *fined^ 

Energy  Act  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee s  milling  operations,  except  those  licenses  sut)ject  to  the  fees  in  Category  2.A.(2) 


Annual 
Fees' 2  3 


$2,569,000 
2.569.000 

1,261,000 
1.261,000 
1,261,000 
1,261,000 


501,700 

340.700 
340.700 
340,700 

291.500 
1,300 


3.000 
"WA 

639,200 


60,900 
34.400 
22,000 


44,700 
7.900 
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B.  Licenses  wtiich  authorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding 

C.  All  other  source  material  licenses  

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  pursuant  to  parts  30  and  33  of  this  chap- 
ter for  processing  or  manufacturing  of  Items  containing  byproduct  material  for  commercial  distribution 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  30  of  this  chapter  for  processing  of 
manufactunng  of  itenns  containing  byproduct  material  for  commercial  distribution  

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing 
and  distribution  or  redistnbution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing 
byproduct  material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized  pursu- 
ant to  Part  40  of  this  chapter  when  included  on  the  same  license 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redis- 
tribution of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  byprod- 
uct material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  auttrorized  pursuant  to 
part  40  of  this  chapter  when  included  on  the  same  license 

E.  Lk»nses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  Irradiation  of  materials  in  whteh  the  source 
Is  rx)t  removed  from  its  shield  (self-shiekled  units)  

F.  Licenses  for  possession  and  use  of  less  ttnan  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  whteh  tfte  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  undenwater  irradiators  for  irra- 
diation of  materials  in  whteh  ttie  source  is  not  exposed  for  irradiation  purposes  

G.  Lteenses  for  possession  and  use  of  10,000  curies  or  nrxjre  of  tjyproduct  material  in  sealed  sources  for  in-adiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  Irra- 
diation of  materials  in  whteh  the  source  is  not  exposed  for  irradiation  purposes  

H.  Licenses  issued  pursuant  to  suljpart  A  of  part  32  of  this  chapter  to  distritxrte  Items  containing  byproduct  material  that  re- 
quire devtee  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  specific  lteenses 
authorizing  redistribution  of  items  ttiat  have  Iseen  authorized  for  distrtoution  to  persons  exempt  from  the  licensing  require- 
ments of  part  30  of  this  chapter 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quan- 
tities of  tjyproduct  material  that  do  not  require  devtee  evaluation  to  persons  exempt  from  the  licensing  requirements  of 
part  30  of  this  chapter,  except  for  specific  lteenses  authorizing  redistritxjtion  of  Items  that  have  been  authorized  for  dis- 
tribution to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter  

J.  Lteenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re- 
quire sealed  source  and/or  devtee  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specific  li- 
censes authorizing  redistribution  of  items  ttiat  have  been  authorized  for  distribution  to  persons  generally  licensed  under 
part  31  of  this  chapter 

K.  Licenses  issued  pursuant  to  subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byproduct  material  or 
quantities  of  byproduct  material  that  do  not  require  sealed  source  and/or  devtee  review  to  persons  generally  licensed 
urxjer  Part  31  of  this  chapter,  except  specific  licenses  authorizing  redistritxjtion  of  items  that  have  been  authorized  for 
distributten  to  persons  generally  licensed  under  part  31  of  this  chapter  

L.  Lteenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  arxj  33  of  this  chapter 
for  research  and  development  ttiat  do  not  authorize  commercial  distribution  

M.  Other  lteenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  research  and 
development  ttiat  do  not  authorize  commercial  distrilxjtion  

N.  Licenses  that  authorize  sen/ices  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calibration  and/or  leak  testing  services  are  suljject  to  the  fees  specified  in  fee  Category 
3Pand 

(2)  Licenses  that  authorize  waste  disposal  servtees  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  4C,  and 
4D 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  34  of  this  chapter  for  industrial  radiogra- 
phy operations.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  auttxirized  pursuant 
to  Part  40  of  this  chapter  when  authorized  on  the  same  license 

P.  All  other  specific  byproduct  material  lteenses,  except  those  in  Categories  4A  through  9D  .'. 

4.  Waste  disposal  and  processing: 

A.  Lteenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  Iteensee;  or  licenses  au- 
thorizing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  lteenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material  

B.  Lteenses  specifteally  authorizing  ttie  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  ottier  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of  the  material  by 
transfer  to  another  person  authorized  to  receive  or  dispose  of  ttie  material  

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nu- 
ctear  material  from  other  persons.  The  Iteensee  will  dispose  of  ttie  material  by  transfer  to  another  person  authorized  to 
receive  or  dispose  of  ttie  material  

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  anchor  special  nuclear  material  for  well  kigging, 
well  surveys,  and  tracer  studies  other  ttian  fiekj  flooding  tracer  studies  

B.  Licenses  for  possession  and  use  of  byproduct  material  for  fiekj  flooding  tracer  studies  

6.  Nuclear  laundries: 

A.  Licenses  for  comnnercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  spe- 
cial nuclear  material  

7.  Human  use  of  byproduct,  source,  or  special  nuclear  material. 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  mate- 
rial, or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  ttie  pos- 
session and  use  of  source  material  for  shieUing  wtien  auttiorized  on  ttie  same  license  
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B.  Licenses  of  broad  scope  issued  to  medfcal  institutions  or  two  or  more  physicians  pursuant  to  parts  30  33  35  40  and 
70  of  this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material  except  licenses  tor 
byproduct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices  This 
category  also  includes  the  possession  and  use  of  source  material  for  shieWing  when  authorized  on  the  same  license 

C.  Other  lteenses  issued  pursuant  to  parts  30.  35.  40.  and  70  of  this  chapter  for  human  use  of  byproduct  matenal  source 
material,  and/or  special  nudear  material  except  lteenses  for  byproduct  material,  source  material,  or  spedal  nuclear  mate- 
rial in  sealed  sources  contained  in  teletherapy  devtees.  This  category  also  includes  the  possession  and  use  of  source 
material  for  shielding  when  authorized  on  ttie  same  license  

8.  Civil  defense: 


A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  speciai  nudear  material  for  civl  defense  ac- 
tivities   „„„...„„. 

9.  Device,  product  or  sealed  source  safety  evaluation:  

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material  or 
special  nuclear  material,  except  reactor  fuel  devices,  for  commercial  distribution  .'...„ 

B.  Registrations  issued  for  the  safety  evaluatkxi  of  devices  or  products  containing  byproduct  material.  Miirce  iroteriai  or 
special  nuclear  material  manufactured  in  accordance  with  the  unique  specifications  of.  and  for  use  by.  a  single  applicanL 
except  reactor  fuel  devices ^^ 

C.  Registrattens  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  materiai,  or  spih 
dal  nudear  material,  except  reactor  fuel,  for  commercial  distribution [ 

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material"  or  spe^ 
dal  nudear  material,  manufactured  in  accordance  with  the  unique  spedficattons  of.  and  for  use  by  a  single  apolteant 
except  reactor  fuel ^^ 

10.  Transportatten  of  radioactive  material: 

A.  Certifteates  of  Compliance  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  shipping  containers. 

Spent  Fuel.  High-Level  Waste,  arxl  plutonium  air  packages „ 

Other  Casks "!"!Z™"Z!!Z!"."."!" 

B.  Approvals  issued  of  10  CFR  part  71  quality  assurance  programs.  

Users  and  Fabricators 

Users !.!!."!!"""."!.!!!"!!!!!!! "      * 

1 1 .  standardized  spent  fuel  fadlities !!."!!!™™!!™!!!."!!!!™!!." 

12.  Special  Projects ~'."™™-™™!~!™!!™™!Z!!™™!™™!"™^^   " 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance  !~!!!!"!!!™!!!!!™!™""!!!.""!!!™!!!!"!!."!!" 

B.  General  lk»nses  for  storage  of  spent  fuel  under  10  CFR  72.210  """"!!I".""""!!!!!!"!!!!!!!!!!!"""!!"."""""! "! 

14.  Byproduct,  source,  or  spedal  nuclear  material  lteenses  and  other  approvals  authorizing  deconimissionirig.^c^^ 
reclamation,  or  site  restoration  activities  pursuant  to  10  CFR  parts  30.  40,  70,  and  72 

1 5.  Import  and  Export  lteenses  „ _ _ !!!I!!!!!I!!!!!!!!!!!I! ! 

16.  Reciprocity  _ !"~™"!!!.™!""!!!!!.."." % 

17.  Master  materials  lteenses  of  broad  scope  issued  to  Government  agencies  !!!!!!!!!!!!!!!!!!"!!!!!!!!!!!"!!!!" 

18.  Department  of  Energy: 

A.  Certificates  of  Compliance 

B.  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities ""!"""."!"!""*"."!!"!""""""!"!!!!!!!""!"!!!!."". 
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'Annual  fees  wiH  be  assessed  based  on  whether  a  Iteensee  heW,  during  the  fiscal  year,  a  valkj  license  with  the  NRC  authorizing  possession 
and  use  of  radioactve  matenal.  However,  the  annual  fee  is  waived  for  those  matenals  licenses  and  hoklers  of  certificates  registratwB  and  ap- 
provals who  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  lteenses  prior  to  October  1  1994  and 
permanently  ceased  licensed  activities  entirely  by  September  30,  1994.  Annual  fees  for  Iteensees  who  filed  for  termination  of  a  Iteerree  or  for  a 
POL  dunng  the  fiscal  year  and  for  new  licenses  issued  during  the  fiscal  year  will  be  prorated  in  accordance  with  the  provisions  of  §171  17  If  a 
person  holds  more  than  one  Iteense,  certificate,  registration,  or  approval,  the  annual  fee(s)  will  be  assessed  for  each  license  certificate  reqisti-a- 
tion  or  approval  held  by  that  person.  For  lteenses  that  authorize  more  than  one  activity  on  a  single  Iteense  (e.g.,  human  use  and  in-adiator  activi- 
ties), annual  fees  will  be  assessed  for  each  category  applicable  to  the  Iteense.  Licensees  paying  annual  fees  under  Category  1  A  (1)  are  not 
subject  to  the  annual  fees  of  category  1.C  and  1.D  for  sealed  sources  authorized  in  the  Iteense  and  licensees  paying  annual  fees  under  Cateoory 
2.A(2)  are  not  subject  to  ttie  annual  fees  for  Category  4.D.  r~'    »  't*    r 

aPayrnent  of  the  prescribed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registi-ation,  or  approval  for  which  the  fee  is  oaid 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  Parts  30,  40,  70,  71 ,  or  72  of  this  chapter. 

..  ?^9[  f^s  1996  through  1998,  fees  for  these  materials  lteenses  will  be  calculated  and  assessed  in  accordance  with  §  171  13  and  will  be  oub- 
lished  in  the  Federal  Register  for  notice  and  comment.  ^^ 

*A  Class  I  license  includes  mill  lteenses  issued  for  ttie  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  includes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  induding  research  and  development  licenses  An  "other 
license  indudes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earttis. 

sTwo  lteenses  have  been  issued  by  NRC  for  land  disposal  of  special  nudear  material.  Once  NRC  issues  a  LLW  disposal  Iteense  for  byproduct 
and  source  material,  the  Commission  will  consider  establishing  an  annual  fee  for  this  type  of  license. 

«  Standardized  spent  fuel  fadlities,  part  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  not  assessed 
an  annual  fee  because  the  generic  costs  of  regulating  these  activities  are  primarily  attributable  to  the  users  of  the  designs  certificates  and  tooteal 
reports.  -t-™— 

^Lteensees  in  this  category  are  not  assessed  an  annual  fee  because  ttiey  are  charged  an  annual  fee  in  other  categories  while  they  are  li- 
censed to  operate.  s*-  / 

8  No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license 
•Separate  annual  fees  will  not  be  assessed  for  pacemaker  lteenses  issued  to  medteal  institutions  who  also  hdd  nudear  medidne  licenses 
under  Categones  7B  or  7C. 
'"This  indudes  Certificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 
' '  No  annual  fee  has  been  estatilished  t)ecause  there  are  currently  no  Iteensees  in  this  partteular  fee  category, 
(e)  A  surcharge  is  added  for  each  category  for  whteh  a  base  annual  fee  is  required.  The  surcharge  consists  of  the  foltowing: 


^  ..J  Category  .. . 

(2)  To  recover  these  budgeted  costs  that  are  not  directiy  or  solely  attributable  to  materials  Iteensees  and  hoWers  of  certificates,  registrations  or 
approvals  a  surcharge  has  been  added  for  the  following: 

(i)  Activities  not  attritxjtable  to  an  existing  NRC  Iteensee  or  dasses  of  Iteensees;  e.g.,  international  cooperative  safety  program  and  international 
safeguards  activities;  support  for  the  Agreement  State  program;  site  decommissioning  management  plan  (SDMP)  activities  and 


UMI 
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(ii)  Activities  not  currently  assessed  under  1 0  CFR  part  1 70  licensing  and  Irtspection  fees  tiased  on  existing  law  or  Commission  policy,  e.a,  re- 
views and  inspections  coriducted  of  nonprofit  educational  institutions  arxJ  Federal  agencies;  activities  related  to  decommissioning  and  reclama- 
tion and  costs  that  would  not  t>e  collected  from  small  entities  Isased  on  Commission  policy  in  accordance  with  the  Regulatory  Flexibility  Act. 
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Sl« 


10.  In  Section  171.19.  paragraphs  (b) 
and  (c)  are  revised  to  read  as  follows: 

$171.19    Payment 

*        •        •        •        • 

(b)  For  FY  1995  Uirough  FY  1998.  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
reactors  euid  certain  materials  licensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  If  the  amounts  collected  in 
the  first  three  quarters  exceed  the 
amount  of  the  revised  annual  fee,  the 
overpayment  will  be  refunded.  The  NRC 
will  also  adjust  the  FY  1995  annual  fee 
bills  to  reflect  a  credit  for  any  payments 
received  for  those  FY  1995  inspection 
costs  that  are  included  in  the  FY  1995 
annual  fee.  All  other  licensees,  or 
holders  of  a  certificate,  registration,  or 
approval  of  a  QA  program  will  be  sent 

a  bill  for  the  full  amount  of  the  annual 
fee  upon  publication  of  the  final  rule. 
Payment  is  due  on  the  effective  date  of 
the  final  rule  and  interest  accrues  fi'om 
the  effective  date  of  the  final  rule. 
However,  interest  will  be  waived  if 
payment  is  received  within  30  days 
from  the  effective  date  of  the  final  rule. 

(c)  Fop  FYs  1995  through  1998.  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
notice  pursuant  to  §  171.13  must  be  paid 
in  quarterly  installments  of  25  percent 
as  billed  by  the  NRC.  The  quarters  begin 
on  October  1,  January  1,  April  1,  and 
July  1  of  each  fiscal  year.  Annual  fees 
of  less  than  $100,000  must  be  paid  once 
a  year  as  billed  by  the  NRC. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 

Appendix  A  to  This  Proposed  Rule 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170  (License 
Fees)  and  10  CFR  Part  171  (Annual  Fees) 

I.  Background 

The  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  establishes  as  a  principle 
of  regulatory  practice  that  agencies  endeavor 
to  fit  regulatory  and  informational 
requirements,  consistent  with  applicable 
statutes,  to  a  scale  commensurate  with  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply.  To  achieve 
this  principle,  the  Act  requires  that  agencies 
consider  the  impact  of  their  actions  on  small 
entities.  If  the  agency  cannot  certify  that  a 
rule  will  not  significantly  impact  a 
substantial  number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required  to 
examine  the  impacts  on  small  entities  and 
the  alternatives  to  minimize  these  impacts. 


To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act,  the  NRC 
adopted  size  standards  for  determining 
which  NRC  licensees  qualify  as  small  entities 
(50  PR  50241;  December  9, 1985).  These  size 
standards  were  clarified  November  6, 1991 
(56  FR  56672).  On  April  7. 1994  (59  FR 
16513),  the  Small  Business  Administration 
(SBA)  issued  a  final  rule  changing  its  size 
standards.  The  SBA  adjusted  its  receipts- 
based  size  standards  levels  to  mitigate  the 
effects  of  inflation  from  1984  to  1994.  On 
November  30. 1994  (59  FR  61293),  the  NRC 
published  a  proposed  rule  to  amend  its  size 
standards.  The  NRC  proposed  to  adjust  its 
receipts-based  size  standards  from  $3.5 
million  to  $5  million  to  accommodate 
inflation  and  to  conform  to  the  SBA  rule.  The 
NRC  also  proposed  to  eliminate  the  separate 
$1  million  size  standard  for  private  practice 
physicians  and  to  apply  a  receipts-based  size 
standard  of  S5  million  to  this  class  of 
licensees.  This  mirrors  the  revised  SBA 
standard  of  $5  million  for  medical 
practitioners.  The  NRC  also  proposed  to 
establish  a  size  standard  of  500  or  fewer 
employees  for  business  concerns  that  are 
manufacturing  entities.  This  standard  is  the 
most  commonly  used  SBA  employee 
standard  and  would  be  the  standard 
applicable  to  the  types  of  manufacturing 
industries  that  hold  an  NRC  license.  The 
final  rule  that  would  revise  the  NRC's  size 
standards  has  been  sent  to  the  SBA  for 
review  and  approval.  The  NRC  intends  to 
adopt  the  revised  standards  in  the  final  FY 
1995  fee  rule.  The  small  entity  fee  categories 
in  §  171.16(c)  of  this  proposed  rule  have  been 
modified  to  reflect  the  proposed  changes  in 
the  size  standards.  It  is  proposed  that  a  new 
maximum  small  entity  fee  for  manufacturing 
industries  with  35  to  500  employees  be 
established  at  $1,800  and  a  lower-tier  small 
entity  fee  of  $400  he  established  for  those 
manufacturing  industries  with  less  than  35 
employees.  The  receipts-based  lower-tier  of 
$250,000  has  lieen  raised  to  $350,000  to 
maintain  the  lower-tier  at  the  same  relative 
amount  of  the  new  small  entity  size  standard 
of  $5  million.  The  NRC  proposed  size 
standards  are  as  follows: 

(a)  A  small  business  is  a  for-profit  concern 
and  is  a — 

(1)  Concern  that  provides  a  service  or  a 
concern  not  engaged  in  manufacturing  with 
average  gross  receipts  of  $5  million  or  less 
over  its  last  three  completed  fiscal  years;  or 

(2)  Manufacturing  concern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for 
the  preceding  12  calendar  months. 

(b)  A  small  organization  is  a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  gross  receipts 
of  $5  million  or  less. 

(c)  A  small  governmental  jurisdiction  is  a 
government  of  a  city,  county,  town, 
township,  village,  school  district,  or  special 
district  with  a  population  of  less  than  50,000. 

(d)  A  small  educational  institution  is  one 
that  is — 


(1)  Supported  by  a  qualifying  small 
governmental  jurisdiction;  or 

(2)  Not  state  or  publicly  supported  and  has 
500  or  fewer  employees. 

(e)  For  purposes  of  this  section,  the  NRC 
shall  use  the  Small  Business  Administration 
definition  of  receipts  to  include  "all  revenues 
in  whatever  form  received  or  accrued  from 

whatever  source (13  CFR  402(b)(2)). 

A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity  for 
purposes  of  this  section. 

Public  Law  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
requires  that  the  NRC  recover  approximately 
100  percent  of  its  budget  authority,  less 
appropriations  frtim  the  Nuclear  Waste  Fund, 
for  Fiscal  Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  OBRA-90 
was  amended  in  1993  to  extend  the  100 
percent  recovery  requirement  for  NRC 
through  1998.  For  FY  1991,  the  amount 
collected  was  approximately  $445  million; 
for  FY  1992.  approximately  $492.5  million; 
for  FY  1993  about  $518.9  million;  for  FY 
1994  about  $499.6  million  and  the  amount  to 
be  collected  in  FY  1995  is  approximately 
$503.6  million. 

To  comply  with  OBRA-90.  the 
Commission  amended  its  fee  regulations  in 
10  CFR  parts  170  and  171  in  FY  1991  (56  FR 
31472;  July  10, 1991);  in  FY  1992  (57  FR 
32691;  July  23,  1992);  in  FY  1993  (58  FR 
38666;  July  20, 1993);  and  in  FY  1994  (59  FR 
36895;  July  20,  1994)  based  on  a  careful 
evaluation  of  over  1,000  comments.  These 
final  rules  established  the  methodology  used 
by  NRC  in  identifying  and  determining  the 
fees  assessed  and  collected  in  FY  1991,  FY 
1992,  FY  1993  and  FY  1994.  The  NRC  has 
used  the  same  methodology  established  in 
the  FY  1991,  FY  1992.  FY  1993  and  FY  1994 
rulemakings  to  establish  the  proposed  fees  to 
be  assessed  for  FY  1995  with  the  following 
exceptions:  (1)  the  Commission  has 
reinstated  the  annual  fee  exemption  for 
nonprofit  educational  institutions;  (2)  in  the 
FY  1994  final  rule,  the  NRC  directly  assigned 
additional  effort  to  the  reactor  and  materials 
programs  for  the  Office  of  Investigations,  the 
Office  of  Enforcement,  the  Advisory 
Committee  on  Reactor  Safeguards,  and  the 
Advisory  Committee  on  Nuclear  Waste;  and 
(3)  for  FY  1995,  the  NRC  is  proposing  the  use 
of  cost  center  concepts,  now  being  used  for 
budgeting  purposes,  to  develop  the  fees.  The 
NRC  is  also  proposing:  (1)  To  change  the 
method  for  allocating  the  budgeted  costs 
(about  $56  million)  that  cause  fairness  and 
equity  concerns;  (2)  eliminate  the  materials 
"flat"  inspection  fees  in  10  CFR  170.31  and 
include  the  ins[>ections  with  the  annual  fees 
in  10  CFR  171.16(d);  and  (3)  establish  two 
professional  hourly  rates  to  better  align  the 
budgeted  costs  with  the  major  classes  of 
licensees.  For  FY  1995,  the  methodology  for 
assessing  low-level  waste  (LLW)  costs  was 
changed  in  FY  1993  based  on  the  U.S.  Court 
of  Appeals  decision  dated  March  16. 1993 
(988  F.2d  146  (D.C  Or.  1993)).  The  FY  1993 


LLW  allocation  method  has  been  continued 
in  the  FY  1995  final  rule. 

n.  Impact  on  Small  Entities 

The  comments  received  on  the  proposed 
FY  1991,  FY  1992,  FY  1993,  and  FY  1994  fee 
rule  revisions  and  the  small  entity 
certifications  received  in  response  to  the  final 
FY  1991,  FY  1992.  FY  1993,  and  FY  1994  fee 
rules  indicate  that  NRC  licensees  qualifying 
as  small  entities  under  the  NRC's  size 
standards  are  primarily  those  licensed  under 
the  NRC's  materials  program.  Therefore,  this 
analysis  will  focus  on  the  economic  impact 
of  the  annual  fees  on  materials  licensees. 

The  Commission's  fee  regulations  result  in 
substantial  fees  being  charged  to  those 
individuals,  organizations,  and  companies 
that  are  licensed  under  the  NRC  materials 
program.  Of  these  materials  licensees,  about 
18  percent  (approximately  1,300  licensees) 
have  requested  small  entity  certification  in 
the  past.  In  FY  1993,  the  NRC  conducted  a 
survey  of  its  materials  licensees.  The  results 
of  this  survey  indicated  that  about  25  percent 
of  these  licensees  could  qualify  as  small 
entities  under  the  current  NRC  size 
standards. 

The  commenters  on  the  FY  1991,  FY  1992, 
FY  1993,  and  FY  1994  proposed  fee  rules 
indicated  the  following  results  if  the 
proposed  annual  fees  were  not  modified: 

Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
One  commenter  noted  that  a  small  well- 
logging  company  (a  "Mom  and  Pop"  type  of 
operation)  would  find  it  difficult  to  absorb 
the  annual  fee,  while  a  large  corporation 
would  find  it  easier.  Another  commenter 
noted  that  the  fee  increase  could  be  more 
easily  absorbed  by  a  high-volimie  nuclear 
medicine  clinic.  A  gauge  licensee  noted  that, 
in  the  very  competitive  soils  testing  market, 
the  annual  fees  would  put  it  at  an  extreme 
disadvantage  with  its  much  larger 
competitors  because  the  proposed  fees  would 
be  the  same  for  a  two-person  licensee  as  for 
a  large  firm  with  thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel  their 
licenses.  One  commenter,  with  receipts  of 
less  than  $500,000  per  year,  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and 
license,  thereby  reducing  its  ability  to  do 
its  work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
comf)any  and  many  other  small  businesses 
to  get  rid  of  the  materials  license 
altogether.  Commenters  stated  that  the 
proposed  rule  would  result  in  about  10 
percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 
— Some  companies  would  go  out  of  business. 
One  commenter  noted  that  the  proposal 
would  put  it,  and  several  other  small 
companies,  out  of  business  or.  at  the  very 
least,  make  it  hard  to  survive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of  slashed 
reimbursements,  the  proposed  increase  of 
the  existing  fees  and  the  introduction  of 
additional  fees  would  significantly  affect 
their  budgets.  Another  noted  that,  in  view 


of  the  cuts  by  Medicare  and  other  third 

party  carriers,  the  fees  would  produce  a 

hardship  and  some  facilities  would 

experience  a  great  deal  of  difficulty  in 

meeting  this  additional  burden. 

Over  the  past  four  years,  approximately 
2,900  license,  approval,  and  registration 
terminations  have  been  requested.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

The  NRC  continues  to  receive  written  and 
oral  comments  &t)m  small  materials 
licensees.  These  comments  indicate  that  the 
$3.5  million  threshold  for  small  entities  is 
not  representative  of  small  businesses  with 
gross  receipts  in  the  thousands  of  dollars. 
These  commenters  believe  that  the  $1,800 
maximum  annual  fee  represents  a  relatively 
high  percentage  of  gross  annual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  annual  fee  could 
have  a  significant  impact  on  the  ability  of 
these  types  of  businesses  to  continue  to 
operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a  substantial 
number  of  small  entities,  the  NRC  considered 
alternatives,  in  accordance  with  the  RFA. 
These  alternatives  were  evaluated  in  the  FY 
1991  rule  (56  FR  31472;  July  10, 1991)  in  the 
FY  1992  rule  (57  FR  32691;  July  23,  1992), 
in  the  FY  1993  rule  (58  FR  38666;  July  20, 
1993)  and  in  the  FY  1994  rule  (59  FR  36895; 
July  20, 1994).  The  alternatives  considered  by 
the  NRC  can  be  summarized  as  follows. 
— Base  fees  on  some  measure  of  the  amount 

of  radioactivity  possessed  by  the  licensee 

(e.g.,  number  of  sources). 
— Base  foes  on  the  frequency  of  use  of  the 

licensed  radioactive  material  (e.g..  volume 

of  patients). 
— Base  fees  on  the  NRC  size  standards  for 

small  entities. 

The  NRC  has  reexamined  the  FY  1991,  FY 
1992.  FY  1993,  and  FY  1994  evaluation  of  the 
these  alternatives.  Based  on  that 
reexamination,  the  NRC  continues  to  support 
the  previous  conclusion.  That  is,  the  NRC 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  option  to  reduce  the  impact  on 
small  entities. 

The  NRC  established,  and  is  continuing  for 
FY  1995,  a  maximum  annual  fee  for  small 
entities.  The  RFA  and  its  implementing 
guidance  do  not  provide  specific  guidelines 
on  what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the  NRC 
has  no  benchmark  to  assist  it  in  determining 
the  amount  or  the  percent  of  gross  receipts 
that  should  be  charged  to  a  small  entity.  For 
FY  1995.  the  NRC  will  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity  and 
the  amount  of  cost  that  must  be  received 
&t)m  other  NRC  licensees  as  a  result  of 
establishing  the  maximum  annual  fees.  The 
NRC  continues  to  believe  that  license  and 
insf)ection  fees,  or  any  adjustments  to  these 
fees  during  the  past  year,  do  not  have  a 
significant  impact  on  small  entities.  In 
issuing  this  proposed  rule  for  FY  1995,  the 


NRC  concludes  that  the  materials  license  fees 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and  that 
the  maximum  annual  small  entity  fee  of 
$1,800  be  continued. 

By  maintaining  the  maximum  annual  fee 
for  small  entities  at  $1,800.  the  annual  fee  for 
many  small  entities  will  be  reduced  while  at 
the  same  time  materials  licensees,  including 
small  entities,  pay  for  most  of  the  FY  1995 
costs  ($27.1  million  of  the  total  $32.9 
million)  attributable  to  them.  The  costs  not 
recovered  from  small  entities  are  allocated  to 
other  materials  licensees  and  to  operating 
power  reactors.  However,  the  amount  that 
must  be  recovered  from  other  licensees  as  a 
result  of  maintaining  the  maximum  annual 
fee  is  not  expected  to  increase.  Therefore,  the 
NRC  is  continuing,  for  FY  1995,  the 
maximum  annual  fee  (base  annual  fee  plus 
surcharge)  for  certain  small  entities  at  $1,800 
for  each  fee  category  covered  by  each  license 
issued  to  a  small  entity. 

While  reducing  the  impact  on  many  small 
entities,  the  Commission  agrees  that  the 
proposed  maximum  annual  fee  of  $1,800  for 
small  entities,  when  added  to  the  part  170 
license  fees,  may  continue  to  have  a 
significant  impact  on  materials  licensees 
with  annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  as  in  FY  1992,  FY  1993, 
and  FY  1994,  the  NRC  proposes  to  continue 
the  lower-tier  small  entity  annual  fee  of  $400 
for  small  entities  with  relatively  low  gross 
annual  receipts.  The  lower-tier  small  entity 
fee  of  $400  will  also  apply  to  manufacturing 
concerns  and  educational  institutions  not 
State  or  publicly  supported  with  less  than  35 
employees.  This  lower-tier  small  entity  fee 
was  fii^t  established  in  the  final  rule 
published  in  the  Federal  Register  on  April 
17, 1992  (57  FR  13625)  and  would  now 
include  manufacturing  comptanies  with  a 
relatively  small  number  of  licensees. 

In  establishing  the  annual  fee  for  lower-tier 
small  entities,  the  NRC  continues  to  retain  a 
balance  between  the  objectives  of  the  RFA 
and  OBRA-90.  This  balance  can  he  measured 
by:  (1)  The  amount  of  costs  attributable  to 
small  entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  annual  fee  small  entities  pay,  relative  to 
this  subsidy;  and  (3)  how  much  the  annual 
fee  is  for  a  lower-tier  small  entity.  Based  on 
this  proposed  rule,  the  amount  of  the  small 
entity  subsidy  is  lower  than  last  year.  Thus, 
no  change  is  proposed. 

m.  Summary 

The  NRC  has  determined  the  annual  fee 
significantly  impacts  a  substantial  number  of 
small  entities.  A  maximum  fee  for  small 
entities  strikes  a  balance  t>etween  the 
requirement  to  collect  100  percent  of  the 
NRC  budget  and  the  requirement  to  consider 
means  of  reducing  the  impact  of  the 
proposed  fee  on  small  entities.  On  the  basis 
of  its  regulatory  flexibility  analyses,  the  NRC 
concludes  that  a  proposed  maximum  annual 
fee  of  $1,800  for  small  entities  and  a 
proposed  lower-tier  small  entity  annual  fee  of 
$400  for  small  businesses  and  not-for-profit 
organizations  with  gross  annual  receipts  of 
less  than  $350,000.  small  governmental 
jurisdictions  with  a  population  of  less  than 
20,000,  small  manufecturing  entities  that 
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have  less  than  35  employees  and  educational 
institutions  that  are  not  State  or  publicly 
supported  and  have  less  than  35  employees 
will  reduce  the  impact  on  small  entities.  At 
the  same  time,  these  reduced  annual  fees  are 
consistent  with  the  objectives  of  OBRA-90. 
Thus,  the  revised  fees  for  small  entities 
maintain  a  balance  between  the  objectives  of 
OBRA-90  and  the  RFA.  The  NRC  has  used 
the  methodology  and  procedures  developed 
for  the  FY  1991,  FY  1992,  FY  1993,  and  FY 
1994  fee  rules  in  this  proposed  rule  except 
those  noted  in  Section  II,  in  establishing  the 
FY  1995  fees.  Therefore,  the  analysis  and 
conclusions  established  in  the  FY  1991,  FY 
1992,  FY  1993,  and  FY  1994  rules  remain 
valid  for  this  proposed  rule  for  FY  1995. 

[FR  Doc.  95-6485  Filed  3-17-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

pocket  No.  123CE,  Notice  No.  SC-23-ACE- 

Special  Conditions;  SIAI  Marchetti 
Model  S211 A  Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  SIAI  Marchetti 
Aircraft  Company  Model  S211A 
airplanes.  These  airplanes  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  design 
features  include  performance 
characteristics  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards. 
This  notice  contains  the  additional 
airworthiness  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  current 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  May  19. 1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  ACE-7. 
Attention:  Rules  Docket  Clerk,  Docket 
No.  123CE.  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
123CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  and  4:00 
p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mike  Downs,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  123CE."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  July  9,  1993,  the  SIAI  Marchetti 
Aircraft  Co.,  VIA  Indipendenza,  2, 
21018  Sesto  Calende  (VA)  (ITALY] 
made  application  for  acrobatic  category 
type  certification  of  the  model  S211A 
airplane.  The  S211A  is  a  two-place 
(tendem).  all  metal,  mid- wing 
cantilevered.  retractable  gear, 
pressurized,  single  turbofan  engine 
airplane  with  a  maximum  weight  of 
6,394  pounds  intended  for  specialized 
military  operations  as  a  14  CFR  Part  23 
airplane  in  the  Acrobatic  Category. 

Type  Certification  Basis 

Type  certification  basis  of  the  SIAI 
Marchetti  Model  S211A  airplane  is  as 
follows:  Federal  Aviation  Regulations 
(14  CFR  Part  23),  effective  February  1, 
1965,  through  amendment  23-44, 
effective  August  18, 1993;  Special 
Conditions  in  lieu  of  Part  23, 
amendment  23—44,  as  stated  in  this 
doctmient;  Equivalent  Level  of  Safety 
for  §§  23.562,  23.677(a).  23.777(f)(1), 
23.807(b)(5),  23.841  (a)  and  (b)(6), 


23.971  (a)  and  (b),  23.1182,  23.1557(d); 
14  CFR  Part  34,  effective  September  10, 
1990;  14  CFR  Part  36,  effective 
December  1,  1969,  through  amendment 
effective  on  the  date  of  type 
certification;  exemptions  if  any;  and  any 
special  conditions  that  may  result  fi-om 
this  notice. 

Discussion 

SIAI  Marchetti  plans  to  incorporate 
certain  novel  and  unusual  design 
features  into  the  airplane  for  which  the 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  features  include 
certain  performance  characteristics 
necessary  for  this  type  of  airplane  that 
were  not  envisaged  by  the  existing 
regulations. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  14  CFR  Part  21, 
§  21.17(a)(1)  do  not  contain  adequate  or 
appropriate  safety  standards  because  of 
novel  or  unusual  design  features  of  an 
airplane.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  14  CFR  Part  11,  §  11.49  after  pubUc 
notice,  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14. 1980,  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  14  CFR  Part  21, 
§  21.17(a)(2). 

Flight 

Current  standards  in  14  CFR  Part  23 
did  not  envisage  this  type  of  airplane 
and  the  associated  performance 
capabilities.  Based  upon  the  knowledge 
and  experience  gained  diu-ing 
certification  and  operation  of  previous 
14  CFR  Part  23  acrobatic  jet  airplanes 
and  other  acrobatic  airplanes,  special 
conditions  that  include  selected  Joint 
Airworthiness  Regulations  (JAR)  23, 
Issue  1,  dated  March  11, 1994.  are 
proposed  instead  of  selected 
performance  requirements  of  subpart  B 
of part  23. 

Operating  Limitations  and  Information 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  performance. 

To  maintain  a  level  of  safety 
consistent  with  other  acrobatic  category 
and  jet  powered  airplanes,  special 
conditions  that  include  selected  JAR  23. 
Issue  1.  dated  March  11. 1994.  are 
proposed  instead  of  the  flight  manual 
requirements  of  subpart  G  of  Part  23. 

Conclusion 

In  view  of  the  design  featiu«s  and 
operational  envelope  discussed  for  the 


Model  S211A  airplane,  the  following 
special  conditions  are  proposed.  This 
action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model 
of  airplane  identified  in  these  proposed 
special  conditions. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  i354(a),  1421,  and  1423),  49  U.S.C. 
106(g);  14  CFR  21.16  ad  21.17;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  SIAI  Marchetti 
Model  S211A  airplane. 

1.  Flight 

Instead  of  compliance  with  the 
sections  fisted  below  contained  in 
subpart  b  of  part  23,  the  following 
sections  apply: 

SC23.45    Performance — General. 

(a)  The  performance  requirements  of  this 
subpart  must  be  met  for:  Still  air;  and 
Ambient  atmospheric  conditions. 

(b)  Unless  otherwise  prescribed, 
performance  data  must  be  provided  over  not 
less  than  the  following  ranges  of  conditions: 

(1)  Airport  altitude  from  sea  level  to  10,000 
feet;  and 

(2)  Temperature  from  standard  to  30°C 
above  standard,  or  the  maximum  ambient 
atmospheric  temperature  at  which 
compliance  with  the  cooling  provisions  14 
CFR  Part  23,  §§  23.1041  to  23.1045  is  shown, 
if  lower. 

(c)  Performance  data  must  be  determined 
with  the  means  for  controlling  the  engine 
cooling  air  supply  in  the  position  used  in  the 
cooling  tests  required  by  §§  23.1041  to 
23.1045. 

(d)  The  available  propulsive  thrust  must 
correspond  to  engine  thrust  not  exceeding 
the  approved  thrust,  less: 

(1)  Installation  losses;  and 

(2)  The  equivalent  thrust  absorbed  by  the 
accessories  and  services  appropriate  to  the 
particular  flight  condition. 

(e)  The  performance  as  affected  by  engine 
thrust  must  be  based  on  a  relative  humidity 
of— 

(1)  80  percent  at  and  below  standard 
temperature;  and 

(2)  34  percent  at  and  above  standard 
temperature  plus  50"'F.  Between  the  two 
temperatures  the  relative  humidity  must  vary 
linearly. 

(f)  Unless  othenvise  prescribed  in 
determining  the  takeoff  and  landing 


distances,  changes  in  the  airplane's 
configuration,  speed  and  thrust  must  be 
made  in  accordance  with  procedures 
established  by  the  applicant  for  operation  in 
service.  The  procedures  must  be  able  to  be 
executed  consistently  by  pilots  of  average 
skill  in  atmospheric  conditions  reasonably 
expected  to  be  encountered  in  service. 

(g)  The  takeoff  and  landing  distances  must 
be  determined  on  a  smooth  dry  hard-surfaced 
runway.  The  effect  on  these  distances  of 
op>eration  on  other  types  of  surface  (for 
example,  grass,  gravel)  when  dry,  may  be 
derived  and  these  surfaces  listed  under 
SC23.1583(o). 

SC23.51     Takeoff  speeds. 

(a)  The  rotation  speed  Vr,  is  the  speed  at 
which  the  pilot  makes  a  control  input  with 
the  intention  of  lifting  the  airplane  out  of 
contact  with  the  runway.  Vr  must  not  be  less 
than  Vsi. 

(b)  The  speed  at  50  feet  must  not  be  less 
than  the  highest  of — 

(1)  A  speed  that  is  shown  to  be  safe  under 
all  reasonably  expected  conditions,  including 
turbulence  and  complete  engine  failure;  or 

(2)1.20Vs, 

SC23.53    Takeoff  distance. 

(a)  The  takeoff  distance  must  be 
determined  in  accordance  with  subparagraph 
(b),  using  speeds  determined  in  accordance 
with  SC23.51  (a)  and  (b). 

(b)  The  distance  required  to  takeoff  and 
climb  to  a  height  of  50  feet  above  the  takeoff 
surface  must  be  determined  for  each  weight, 
altitude  an  temperature  within  the 
operational  limits  established  for  takeoff 
with — 

(1)  Takeoff  thrust; 

(2)  Wing  flaps  in  the  takeoff  position(s}; 
and 

(3)  Landing  gear  extended. 

SC23.63    Climb:  General. 

(a)  Compliance  with  the  requirements  of 
SC23.65,  SC23.69.  and  SC23.77  must  be 
shown: 

(1)  Out  of  ground  effect;  and 

(2)  At  speeds  that  are  not  less  than  those 
at  which  compliance  with  the  powerplant 
cooling  requirements  of  §§  23.1041  to 
23.1045  have  been  demonstrated. 

(b)  Compliance  must  be  shown,  at  weights, 
as  a  function  of  airport  altitude  and  ambient 
temperature,  within  the  operational  limits 
established  for  takeoff  and  landing 
respectively,  with — 

(1)  SC23.65  for  takeoff;  and 

(2)  SC23.77  for  landing. 

SC23.65    Climb:  All  engines  operating. 

The  airplane  must  have  a  steady  gradient 
of  climb  after  takeoff  of  at  least  4  percent 
with — 

(a)  Takeoff  thrust; 

(b)  Landing  gear  extended  except  that,  if 
the  landing  gear  can  be  retracted  in  not  more 
than  7  seconds,  it  may  be  assumed  to  be 
retracted; 

(c)  Wing  flaps  in  the  takeoff  position(s); 
and 

(d)  A  climb  speed  not  less  than  1.2  Vsi. 

SC23.69    Enroute  climb/descent. 
(a)  All  engines  operating. 


The  steady  gradient  and  rate  of  climb  must 
be  determined  at  each  weight,  altitude  and 
ambient  temperature  within  the  operational 
limits  established  by  the  applicant  with — 

(1)  Not  more  than  maximum  continuous 
thrust; 

(2)  Landing  gear  retracted; 

(3)  Wing  flaps  retracted;  and 

(4)  Climb  speed  not  less  than  1.3  Vsi. 

SC23.71     Glide  (Single  Engine  Airplanes). 

The  maximum  horizontal  distance  traveled 
in  still  air,  in  nautical  miles  per  1,000  feet 
of  altitude  lost  in  a  glide,  and  the  speed 
necessary  to  achieve  this,  must  be 
determined  with  the  engine  inoperative  and 
with  the  landing  gear  and  wing  flaps  in  the 
most  favorable  position  available. 

SC23. 73    Reference  landing  approach  speed. 

The  reference  landing  approach  speed, 
Vref,  must  not  be  less  than  1.3  Vso 

SC23.75    Landing  distance. 

The  horizontal  distance  necessary  to  land 
and  come  to  a  complete  stop  from  a  f)oint  50 
feet  above  the  landing  surface  must  be 
determined,  for  standard  temperatures  at 
each  weight  and  altitude  within  the 
operational  limits  established  for  landing,  as 
follows: 

(a)  A  steady  approach  at  not  less  than  Vref 
must  be  maintained  down  to  the  50-foot 
height  and 

(1)  The  steady  approach  must  be  at  a 
gradient  or  descent  not  greater  than  5.2 
percent  (3  degrees)  down  to  the  50-foot 
height;  and 

(2)  In  addition,  an  applicant  may 
demonstrate  by  tests  that  a  maximum  steady 
approach  gradient,  steeper  than  5.2  percent, 
dovfu  to  the  50-foot  height  is  safe.  The 
gradient  must  be  established  as  an  operating 
limitation  and  the  information  necessary  to 
display  the  gradient  must  be  available  to  the 
pilot  by  an  appropriate  instrument. 

(b)  A  constant  configuration  must  be 
maintained  throughout  the  maneuver. 

(c)  The  landing  must  be  made  without 
excessive  vertical  acceleration  or  tendency  to 
bounce,  nose-over,  ground  loop,  or  porpoise. 

(d)  It  must  be  shown  that  a  safe  transition 
to  the  balked  landing  conditions  of  SC23.77 
can  be  made  from  the  conditions  that  exist 
at  the  50-foot  height,  at  maximum  landing 
weight  or  the  maximum  landing  weight  for 
latitude  and  temperature  of  SC23.63(b)(2),  as 
appropriate. 

(e)  The  brakes  must  not  be  used  so  as  to 
cause  excessive  wear  of  brakes  or  tires. 

(f)  Retardation  means  other  than  wheel 
brakes  may  be  used  if  that  means — 

(1)  Is  safe  and  reliable; 

(2)  Is  used  so  that  consistent  results  can  be 
expected  in  service 

SC23.77    Balked  landing. 

The  steady  gradient  of  climb  must  not  be 
less  than  2.5  percent  with — 

(a)  Not  more  than  the  thrust  that  is 
available  8  seconds  after  initiation  of 
movement  of  the  thrust  controls  from  the 
minimum  flight  idle  position: 

(b)  The  landing  gear  extended; 

(c)  The  wing  flaps  in  the  landing  position; 
and 
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(d)  A  climb  speed  equal  to  Vref.  as  defined 
in  SC23.73. 

2.  Operating  Limitations  and 
Information 

Instead  of  compliance  with  the 
sections  listed  below  contained  in 
subpart  G  of  part  23,  the  following 
sections  apply: 
Airplane  Flight  Manual 
SC23.1581     General. 

(a)  An  FAA-Approved  Airplane  Flight 
Manual  must  be  furnished  with  each  airplane 
and  it  must  contain  the  following: 

(1)  Information  required  by  SC23.1583 
through  SC23.1589. 

(2)  Other  information  that  is  necessary  for 
safe  operation  because  of  design,  operating  or 
handling  characteristics. 

(3)  Further  information  necessary  to 
comply  with  the  relevant  operating  rules. 

(b)  Each  part  of  the  Airplane  Flight  Manual 
containing  information  prescribed  in 
SC23.1583  through  SC23.1589  must  be 
approved,  segregated,  identified,  and  clearly 
distinguished  from  each  unapproved  part  of 
that  Airplane  Flight  Manual. 

(c)  The  units  used  in  the  Airplane  Flight 
Manual  must  be  the  same  as  those  marked  on 
the  appropriate  instruments  and  placards. 

(d)  All  Airplane  Flight  Manual  operational 
airspeeds  must,  unless  otherwise  stated,  be 
presented  as  indicated  airspeeds. 

(e)  Provisions  must  be  made  for  stowing 
the  Airplane  Flight  Manual  in  a  suitable 
fixed  container  that  is  readily  accessible  to 
the  pilot. 

(f)  Each  Airplane  Flight  Manual  must 
contain  a  means  for  recording  the 
incorporation  of  revisions  and/or 
amendments. 

SC23. 1 583     Operating  limitations. 

The  Airplane  Flight  Manual  must  contain 
operating  limitations  determined  under  the 
applicable  regulations,  including  the 
following: 

(a)  Airspeed  limitations. 

(1)  Information  necessary  for  the  marking 
of  the  airspeed  limits  on  the  indicator  as 
required  in  §  23.1545,  and  the  significance  of 
each  of  those  limits  and  of  the  color  coding 
used  on  the  indicator. 

(2)  The  speeds  Vo.  Vle,  and  Vlo  and  their 
significance. 

(b)  Powerplant  limitations. 

(1)  Limitations  required  by  §  23.1521. 

(2)  Explanation  of  the  limitations,  when 
appropriate. 

(3)  Information  necessary  for  marking  the 
instruments  required  by  §§  23.1549  through 
23.1553. 

(c)  Weight. 

(1)  The  maximum  weight;  and 

(2)  The  maximum  landing  weight,  if  the 
design  landing  weight  selected  by  the 
applicant  is  less  than  the  maximum  weight. 

(3)  The  maximum  takeoff  weight  for  each 
airport  altitude  and  ambient  temperature 
within  the  range  selected  by  the  applicant 
not  exceeding  the  weight  at  which  the 
airplane  complies  with  the  climb 
requirements  of  SC23.63(b)(l). 

(4)  The  maximum  landing  weight  for  each 
airport  altitude  and  ambient  temperature 


within  the  range  selected  by  the  applicant 
not  exceeding  the  weight  at  which  the 
airplane  complies  with  the  climb 
requirements  of  SC23.63(b](2). 

(5)  The  maximum  zero  fuel  weight,  where 
relevant. 

(d)  Center  of  gravity.  The  established  center 
of  gravity  limits. 

(e)  Maneuvers.  The  following  authorized 
maneuvers,  appropriate  airspeed  limitations, 
and  unauthorized  maneuvers,  as  prescribed 
in  this  section: 

(1)  A  list  of  approved  acrobatic  flight 
maneuvers  demonstrated  in  the  type  flight 
tests,  together  with  recommended  entry 
speeds  and  any  other  associated  limitations. 

(2)  Spin  recovery  procedure  established  to 
show  compliance  with  §  23.221. 

(f)  Maneuver  load  factor.  The  positive  and 
negative  limit  load  factors  in  g's. 

(g)  Minimum  flight  crew.  The  number  and 
functions  of  the  minimum  flight  crew 
determined  under  §  23.1523. 

(h)  Kinds  of  operation.  A  list  of  the  kinds 
of  operation  to  which  the  airplane  is  limited 
or  from  which  it  is  prohibited  under 
§  23.1525,  and  also  a  list  of  installed 
equipment  that  affects  any  operating 
limitation  and  identification  as  to  the 
equipment's  required  operational  status  for 
the  kinds  of  operation  for  which  approval  has 
been  granted. 

(i)  Maximum  operating  altitude.  The 
maximum  altitude  established  under 
§23.1527. 

(j)  Allowable  lateral  fuel  loading.  The 
maximum  allowable  lateral  fuel  loading 
differential,  if  less  than  the  maximum 
possible. 

(k)  Baggage  cargo  loading.  The  following 
information  for  each  baggage  and  cargo 
compartment  or  zone: 

(1)  The  maximum  allowable  load;  and 

(2)  The  maximum  intensity  of  loading. 

(1)  Systems.  Any  limitations  on  the  use  of 
airplane  systems  and  equipment. 

(m)  Ambient  temperatures.  Where 
appropriate,  maximum  and  minimum 
ambient  air  temperatures  for  operation. 

(n)  Smoking.  Any  restrictions  on  smoking 
in  the  airplane. 

(o)  Types  of  surface.  A  statement  of  the 
types  of  surface  on  which  operations  may  be 
conducted  must  be  provided. 

SC23. 1 585     Operating  procedures. 

Information  concerning  normal,  abnormal 
(if  applicable)  and  emergency  procedures, 
and  other  pertinent  information  necessary  for 
safe  operation  and  the  achievement  of  the 
scheduled  performance,  must  be  furnished, 
including: 

(a)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics. 

(b)  The  maximum  demonstrated  values  of 
crosswind  for  takeoff  and  landing  and 
procedures  and  information  pertinent  to 
operations  in  crosswinds. 

(c)  Procedures,  speeds,  and 
configuration(s)  for  making  a  normal  takeoff 
in  accordance  with  SC23.51  and  SC23.53  and 
the  subsequent  climb  in  accordance  with 
SC23.65  and  SC26.59. 

(d)  Procedures  for  abandoning  a  takeoff 
due  to  engine  failure  or  other  cause. 


(e)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a  result  of 
gusts,  of  structural  damage  to  the  airplane 
and  loss  of  control  (for  example,  stalling]. 

(f)  Procedures,  speeds,  and  configuration(s) 
for  making  a  normal  approach  and  landing  in 
accordance  with  SC23.73  and  SC23.75  and  a 
transition  to  the  balked  landing  condition. 

(g)  Procedures  for  restarting  the  engine  in 
flight,  including  the  effects  of  altitude. 

(h)  The  procedures,  speeds  and 
configurations  for  a  glide  following  engine 
failure  in  accordance  with  SC23.71  and  the 
subsequent  forced  landing,  must  be 
furnished. 

(i)  For  each  airplane  showing  compliance 
with  §  23.1353  (g)(2)  or  (g)(3),  the  operating 
procedures  for  discormecting  the  battery  from 
its  charging  source  must  be  furnished. 

(j)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  and  the  effect 
on  the  unusable  fuel  quantity  as  a  result  of 
a  failure  of  any  pump,  must  be  furnished. 

(k)  Procedures  for  the  safe  operation  of  the 
airplane's  systems  and  equipment,  both  in 
normal  use  and  in  the  event  of  malfunction, 
must  be  furnished. 

SC23. 1587    Performance  information. 

Unless  otherwise  prescribed,  the  following 
information  must  be  furnished  over  the 
altitude  and  temperature  ranges  required  by 
SC23.45(b): 

(a)  The  stalling  speeds  Vso.  and  Vsi  with 
the  landing  gear  and  wing  flaps  retracted, 
determined  at  maximum  weight  under 

§  23.49  and  the  effect  on  these  stalling  speeds 
of  angles  of  bank  up  to  60  degrees. 

(b)  The  takeoff  distance,  determined  under 
SC23.53  and  the  type  of  runway  surface  for 
which  it  is  valid. 

(c)  The  steady  rate  and  gradient  of  climb 
with  all  engines  operating,  determined  under 
SC23.69(a). 

(d)  The  landing  distance,  determined 
under  SC23.75,  and  the  type  of  runway 
surface  for  which  it  is  valid. 

(e)  The  effect  on  takeoff  and  landing 
distances  of  operation  on  other  than  smooth 
hard  surfaces,  when  dry,  determined  under 
SC23.45(g). 

(f)  The  effect  on  takeoff  and  landing 
distances  or  runway  slope  and  50  percent  of 
the  headwind  component  and  150  percent  of 
the  tailwind  component. 

(g)  The  steady  gradient  of  climb/descent, 
determined  under  SC23.66. 

(h)  The  glide  performance  determined 
under  SC23.71. 

SC23. 1 589    Loading  information. 

The  following  loading  information  must  be 
furnished: 

(a)  The  weight  and  location  of  each  item 
of  equipment  that  can  easily  be  removed, 
relocated,  or  replaced  and  that  is  installed 
when  the  airplane  was  weighed  under 
§23.25. 

(b)  Appropriate  loading  instructions  for 
each  possible  loading  condition  between  the 
maximum  and  minimum  weights  established 
under  §  23.25,  to  facilitate  the  center  of 
gravity  remaining  within  the  limits 
established  under  §  23.23. 


Issued  in  Kansas  City,  Missouri  on  March 
7, 1995. 

Heniy  A.  Annstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  95-6688  Filed  3-17-95;  8:45  am) 
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14  CFR  Part  150 
[Docket  No.  28149] 

Policy  on  Approval  and  Funding  of 
Part  150  Program  Noise  Mitigation 
Measures 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  policy;  request  for 
comment. 


SUMMARY:  This  notice  requests 
comments  on  a  proposed  change  in  the 
Federal  Aviation  Administration's 
(FAA)  poUcy  concerning  approval  and 
eligibility  for  Federal  funding  of  certain 
noise  mitigation  measures.  The 
proposed  policy  would  increase  the 
incentives  for  airport  operators  to 
prevent  the  development  of  new 
noncompatible  land  uses  around 
airports  and  assiue  the  most  cost 
effective  use  of  Federal  fimds  spent  on 
land  use  measures.  The  revised  policy 
would  more  clearly  distinguish  between 
measures  that  are  appropriate  for 
application  to  existing  noncompatible 
development  and  measures  that  are 
appropriate  for  application  to  new 
noncompatible  development.  This 
differentiation  between  the  use  of 
remedial  measures  for  existing 
noncompatible  development  and 
preventive  measures  for  new 
noncompatible  development  is 
necessary  for  the  FAA  to  determine  the 
appropriate  approval  or  disapproval  of 
actions  on  proposed  land  use  measures 
in  an  airport's  noise  compatibility 
program. 

DATES:  Comments  must  be  received  on 
or  before  April  19, 1995. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  tripUcate,  to  the 
Federal  Aviation  Administration  (FAA), 
Office  of  Chief  Counsel,  Attn.:  Rules 
Docket  (AGC-10),  Docket  No.  28149, 
800  Independence  Avenue  SW.,  Room 
915G,  Washington,  DC  20591. 
Comments  may  be  inspected  in  Room 
915G  between  8:30  a.m.  and  5:00  p.m., 
weekdays,  except  Federal  holidays. 

Comment ers  who  wish  the  FAA  to 
acknowledge  the  receipt  of  their 
comments  must  submit  with  their 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  28149."  The  postcard  will  be 
date-stamped  by  the  FAA  and  returned 
to  the  commenter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  W.  Albee,  Pohcy  and 
Regulatory  Division  (AEE-300).  Office 
of  Environment  and  Energy,  FAA,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3553,  facsimile  (202)  267-5594. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Airport  Noise  CompatibiUty 
Planning  Program  (14  CFR  part  150, 
hereinafter  referred  to  as  part  150  or  the 
part  150  program)  was  established 
under  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (49  U.S.C.  47501 
through  47509,  hereinafter  referred  to  as 
ASNA).  The  part  150  program  allows 
airport  operators  to  submit  noise 
exposure  maps  and  a  noise 
compatibility  program  to  the  FAA 
voluntarily.  According  to  the  ASNA,  a 
noise  compatibility  program  sets  forth 
the  measures  that  an  airport  operator 
has  taken  or  has  proposed  for  the 
reduction  of  existing  noncompatible 
land  uses  and  the  prevention  of 
additional  noncompatible  land  uses 
within  the  area  covered  by  noise 
exposure  maps. 

The  ASNA  embodies  strong  concepts 
of  local  initiative  and  flexibility.  The 
submission  of  noise  exposure  maps  and 
a  noise  compatibility  program  is  left  to 
the  discretion  of  local  airport  operators. 
Airport  operators  may  also  choose  to 
submit  noise  exposure  maps  without 
preparing  and  submitting  a  noise 
compatibility  program.  The  types  of 
measures  that  airport  operators  may 
include  in  a  noise  compatibiHty 
program  are  not  limited  by  the  ASNA, 
allowing  airport  operators  substantial 
latitude  to  submit  a  broad  array  of 
measures — including  innovative 
measures — that  respond  to  local  needs 
and  circimistances. 

The  criteria  for  approval  or 
disapproval  of  measures  submitted  in  a 
part  150  program  are  set  forth  in  the 
ASNA.  The  ASNA  directs  the  Federal 
approval  of  a  noise  compatibility 
program,  except  for  measures  relating  to 
flight  procedures:  (1)  If  the  program 
measures  do  not  create  an  undue  burden 
on  interstate  or  foreign  commerce;  (2)  if 
the  program  measures  are  reasonably 
consistent  with  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses; 
and  (3)  if  the  program  provides  for  its 
revision  if  necessitated  by  the 
submission  of  a  revised  noise  exposure 
map.  Failure  to  approve  or  disapprove 


a  noise  compatibiUty  program  within 
180  days,  except  for  measures  relating  to 
flight  procedures,  is  deemed  to  be  an 
approval  under  the  ASNA.  Finally,  the 
ASNA  sets  forth  broad  eligibility 
criteria,  consistent  with  the  ASNA's 
overall  deference  to  local  initiative  and 
flexibility.  The  FAA  is  authorized,  but 
not  obligated,  to  fund  projects  via  the 
Airport  Improvement  Program  (AIP)  to 
carry  out  measures  in  a  noise 
compatibility  program  that  are  not 
disapproved  by  the  FAA. 

In  establishing  this  new  program, 
which  became  embodied  in  FAR  part 
150,  the  ASNA  did  not  change  the  legal 
authority  of  state  and  local  governments 
to  control  the  uses  of  land  within  their 
jurisdictions.  PubUc  controls  on  the  use 
of  land  are  commonly  exercised  by 
zoning.  Zoning  is  a  power  reserved  to 
the  states  under  the  U.S.  Constitution.  It 
is  an  exercise  of  the  police  powers  of  the 
states  that  designates  the  uses  permitted 
on  each  parcel  of  land.  This  power  is 
usually  delegated  in  state  enabling 
legislation  to  local  levels  of  government. 
Neither  the  FAA  nor  any  other  agency 
of  the  Federal  government  has  zoning 
authority. 

Many  local  land  use  control 
authorities  (cities,  counties,  etc.)  have 
not  adopted  zoning  ordinances  or  other 
controls  to  prevent  noncompatible 
development  (primarily  residential) 
within  the  noise  impact  areas  of 
airports.  An  airport's  noise  impact  area, 
identified  within  noise  contours  on  a 
noise  exposure  map,  may  extend  over  a 
number  of  different  local  jurisdictions 
that  individually  control  land  uses.  For 
example,  at  five  airports  recently 
studied,  noise  contours  overlaid 
portions  of  from  two  to  twenty-five 
different  jiuisdictions. 

While  airport  operators  have  included 
measures  in  noise  compatibility 
programs  submitted  under  part  150  to 
prevent  the  development  of  new 
noncompatible  land  uses  through 
zoning  and  other  controls  under  the 
authorities  of  appropriate  local 
jurisdictions,  success  in  implementing 
these  measures  has  been  mixed.  A  study 
performed  under  contract  to  the  FAA, 
completed  in  January  1994.  evaluated 
sixteen  airport  case  studies  for  the 
implementation  of  land  use  control 
measures.  This  study  found  that  of  the 
sixteen  airports,  six  locations  have 
implemented  the  recommended  zoning 
measures,  seven  locations  have  not 
implemented  the  recommended  zoning 
measures,  and  three  are  in  the  process 
of  implementation. 

Another  recent  independent  study 
evaluated  ten  airports  that  have  FAA 
approved  part  150  programs  in  place 
and  found  that  four  locations  have 
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prevented  new  noncompatible  land  use 
development  and  six  locations  have  not 
prevented  such  new  development.  At 
the  latter  six  locations  the  study 
reported  that  twenty-six  nonairport 
sponsor  jurisdictions  have  approved 
new  noncompatible  development  and 
twenty-eight  nonairport  sponsor 
jurisdictions  and  one  airport  sponsor 
jurisdiction  have  vacant  land  that  is 
zoned  to  allow  future  noncompatible 
development. 

The  independent  study  identified  the 
primary  problem  of  allowing  new 
noncompatible  land  uses  near  airports 
to  be  in  jurisdictions  that  are  different 
from  the  airport  sponsor's  jurisdiction. 
This  is  consistent  with  observations  by 
the  FAA  and  with  a  previous  General 
Accounting  Office  (GAO)  report  that 
observed  that  the  ability  of  airport 
operators  to  solve  their  noise  problems 
is  limited  by  their  lack  of  control  over 
the  land  surrounding  the  airports  and 
the  operator's  dependence  on  local 
communities  and  states  to  cooperate  in 
implementing  land  use  control 
measures,  such  as  zoning  for  compatible 
uses. 

The  FAA's  January  1994  study 
explored  factors  that  contribute  to  the 
failure  to  implement  land  use  controls 
for  noise  purposes.  A  major  factor  is  the 
multiplicity  of  jurisdictions  with  land 
use  powers  within  airport  noise  impact 
areas.  The  greater  the  niunber  of 
different  jiuisdictions,  the  greater  the 
probability  that  at  least  some  of  them 
will  not  implement  controls.  Some 
jurisdictions  have  not  developed 
cooperative  relationships  with  the 
airport  operator,  which  impedes 
appropriate  land  use  compatibility 
planning.  Some  jurisdictions  are  not 
aware  of  the  effects  of  aircraft  noise  and 
of  the  desirability  of  land  use  controls. 
This  appears  to  be  caused  by  a  lack  of 
ongoing  education  and  communication 
between  the  airport  and  the 
jurisdictions,  and  to  be  worsened  by 
lack  of  continuity  in  local  government. 

Some  jurisdictions  do  not  perceive 
land  use  controls  as  a  priority  because 
the  amount  of  vacant  land  available  for 
noncompatible  development  within  the 
airport  noise  impact  area  is  small, 
perhaps  constituting  only  minor 
development  on  dispersed  vacant  lots, 
or  because  the  current  demand  for 
residential  construction  near  the  airport 
is  low  to  nonexistent.  In  such  areas  land 
use  control  change  are  not  considered  to 
have  the  ability  to  substantially  change 
the  number  of  residents  affected  by 
noise.  Jurisdictions  may  also  give  noise 
a  low  priority  compared  to  the 
economic  advantages  of  developing 
more  residential  land  or  the  need  for 
additional  housing  stock  within  a 


commimity.  A  zoning  change  from 
residential  to  industrial  or  commercial 
may  not  make  economic  sense  if  little 
demand  exists  for  this  type  of 
development  opportunity.  Therefore,  a 
zoning  change  is  viewed  as  limiting 
development  opportunities  and 
diminishing  the  opportunities  for  tax 
revenues. 

In  some  cases,  compatible  land  use 
zoning  has  met  with  organized  public 
opposition  by  property  owners  arguing 
that  the  proposed  zoning  is  a  threat  to 
private  property  rights,  and  that  they 
deserve  monetary  compensation  for  any 
potential  property  devaluation.  Further, 
basic  zoning  doctrine  demands  that  the 
individual  land  parcels  be  left  with 
viable  economic  value,  i.e.,  be  zoned  for 
a  use  for  which  there  is  reasonable 
demand  and  economic  return. 
Otherwise,  the  courts  may  determine  a 
zoning  change  for  compatibility  to  be  a 
"taking"  of  private  property  for  public 
use  under  the  Fifth  Amendment  to  the 
U.S.  Constitution,  requiring  just 
compensation. 

One  or  more  of  the  factors  hindering 
effective  land  use  controls  may  be  of 
sufficient  importance  to  preclude  some 
jurisdictions  from  following  through  on 
the  land  use  recommendations  of  an 
airport's  part  150  noise  compatibility 
program.  When  either  an  airport 
sponsor's  or  a  nonairport  sponsor's 
jiu-isdiction  allows  additional 
noncompatible  development  within  the 
airport's  noise  impact  area,  it  can  result 
in  noise  problems  for  the  people  who 
move  into  the  area.  This  can,  in  turn, 
result  in  noise  problems  for  the  airport's 
operator  in  the  form  of  inverse 
condemnation  or  noise  nuisance 
lawsuits,  public  opposition  to  the 
expansion  of  the  airport's  capacity,  and 
local  political  pressure  for  airport 
operational  and  capacity  limitations  to 
reduce  noise.  Some  airport  operators 
have  taken  the  position  that  they  will 
not  provide  any  financial  assistance  to 
mitigate  aviation  noise  for  new 
noncompatible  development.  Other 
airport  operators  have  determined  that  it 
is  a  practical  necessity  for  them  to 
include  at  least  some  new  residential 
areas  within  their  noise  assistance 
program  to  mitigate  noise  impacts  that 
they  were  imable  to  prevent  in  the  first 
place — particularly  if  they  have  airport 
expansion  plans.  Over  a  relatively  short 
period  of  time,  the  distinctions  blur 
between  what  is  "new"  and  what  is 
"existing"  residential  development  with 
respect  to  airport  noise  issues. 

Airport  operators  currently  have  the 
local  discretion  to  include  new 
noncompatible  land  uses,  as  well  as 
existing  noncompatible  land  uses, 
within  their  part  150  noise 


compatibility  programs  and  to 
recommend  that  remedial  land  use 
measures — usually  either  land 
acquisition  or  noise  insulation — be 
applied  to  both  situations.  These 
recommendations  have  been  considered 
to  be  approvable  by  the  FAA  under  part 
150.  The  part  150  approval  enables 
noise  mitigation  measures  to  be  eligible 
for  Federal  funding,  although  it  does  not 
guarantee  that  Federal  funds  will  be 
provided. 

Proposed  Change  in  Policy 

At  issue  is  whether  the  FAA  should 
revise  its  part  150  approval  policy  and 
its  AIP  noise  set  aside  funding  policy  so 
as  to  approve  and  fund  only 
preventative  noise  mitigation  measures 
for  new  noncompatible  land  use 
development.  The  FAA's  goal  is  to  have 
a  policy  in  place  that  provides  airport 
operators  with  the  maximum  possible 
incentive  available  under  the  ASNA  and 
the  part  150  program,  and  the  FAA  with 
the  maximum  possible  leverage  to 
prevent  the  introduction  of  additional 
noncompatible  development  within  an 
airport's  noise  contours.  The  FAA  also 
seeks  to  make  the  most  cost-effective 
use  of  limited  Federal  dollars  that  have 
been  set  aside  for  projects  to  implement 
part  150  programs.  It  is  the  FAA's  intent 
to  revise  its  policy  within  the 
parameters  of  the  ASNA,  but  future 
legislative  initiatives  should  not  be 
ruled  out. 

Discussion 

The  continuing  development  of 
noncompatible  land  uses  around 
airports  is  not  a  new  problem.  The  FAA, 
airport  operators,  and  the  aviation 
commimity  as  a  whole  have  for  some 
years  expended  a  great  deal  of  effort  to 
deal  with  the  noise  problems  that  are 
precipitated  by  such  development. 

With  respect  to  the  part  150  program 
and  Airport  Improvement  Program  (AIP) 
noise  grants,  the  FAA  considered  in  the 
1989-1990  time  frame  whether  to 
disallow  federal  assistance  for  new 
noncompatible  development.  The 
choice  posed  at  that  time  was  either  (1) 
allow  Federal  funding  for  airport 
operator  recommendations  in  part  150 
programs  that  included  new 
noncompatible  land  uses  within  the 
parameters  of  land  use  measures 
targeted  for  financial  assistance  from  the 
airport  (e.g.,  acquisition,  noise 
insulation),  or  (2)  disallow  all  Federal 
funding  for  new  noncompatible 
development  that  local  jurisdictions  fail 
to  control  through  zoning  or  other  land 
use  controls.  No  other  alternatives  were 
considered. 

The  FAA  selected  the  first  option — to 
continue  to  allow  Federal  funds  to  be 


used  to  mitigate  new  noncompatible 
development  as  well  as  existing 
noncompatible  development  if  the 
airport  operator  so  chose.  Several  factors 
supported  this  decision.  One  factor  was 
lack  of  authority  by  airport  operators  to 
prevent  new  noncompatible 
development  in  nonairport  sponsor 
jurisdictions,  although  airport  sponsors 
bear  the  brunt  of  noise  lawsuits.  Intense 
local  opposition  to  an  airport  can  be 
detrimental  to  its  capacity,  especially  if 
any  expansion  of  airport  facilities  is 
needed.  The  FAA  also  considered  the 
plight  of  local  citizens  hving  with  a 
noise  impact  that  they  may  not  have 
fully  understood  at  the  time  of  home 
purchase.  Land  use  noise  mitigation 
measures,  funded  by  the  airport  either 
with  or  without  Federal  assistance,  may 
be  the  only  practical  tool  an  airport 
operator  has  to  mitigate  noise  impacts  in 
a  community.  The  FAA  was  hesitant  to 
deny  airport  operators  and  the  affected 
public  Federal  help  in  this  regard.  In 
addition,  the  FAA  gave  deference  to  the 
local  initiative,  the  flexibiUty,  and  the 
broad  eligibility  for  project  funding 
under  the  ASNA. 

Since  this  review  in  1989-1990,  the 
FAA  has  given  extensive  additional 
consideration  to  the  subject  of 
noncompatible  land  uses  around 
airports.  In  1993,  the  FAA  estabUshed  a 
study  group  on  Compatible  Land  Use  to 
assist  in  the  development  of  a  national 
strategy  to  prevent  and  reduce 
noncompatible  land  uses.  Pending 
review  of  recommendations  from  this 
study  group  on  future  initiatives  that 
may  require  legislation,  the  FAA  is 
considering  whether  immediate  modest 
changes  in  part  150  policy  and  funding, 
within  the  parameters  of  existing 
legislation,  would  be  an  appropriate 
interim  step.  The  proposal  presented 
here  involves  a  more  measured  and 
multi-faceted  approach  than  the 
proposal  considered  in  1989-1990. 

A  primary  criterion  in  the  ASNA  for 
the  FAA's  approval  of  measures  in  an 
airport's  part  150  noise  compatibility 
program  is  that  the  measures  must  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses.  Until  now, 
the  FAA  has  applied  this  criterion  as  a 
whole  when  issuing  determinations 
imder  part  150;  that  is,  if  a  measure 
either  reduces  or  prevents 
noncompatible  development,  no  matter 
when  that  development  occurs,  it  may 
be  approved  as  being  reasonably 
consistent.  No  distinction  has  been 
made  by  the  FAA  between  remedial 
land  use  measures  that  reduce 
noncompatible  development  and 


preventive  land  use  measures  that 
prevent  noncompatible  development. 
Airport  operators  may,  therefore, 
recommend  and  receive  FAA  approval 
under  part  150  for  remedial  acquisition 
or  soundproofing  of  new  residential 
development. 

The  FAA  is  now  considering  whether 
it  would  be  more  prudent  to  distinguish 
between  (1)  Land  use  measures  that  are 
reasonably  consistent  with  the  goal  of 
reducing  existing  noncompatible  land 
uses  (i.e.,  remedial  measures)  and  (2) 
land  use  measures  that  are  reasonably 
consistent  with  the  goal  of  preventing 
the  introduction  of  additional 
noncompatible  land  uses  (i.e., 
preventive  measiu^s).  Using  such  a 
distinction,  airport  operators  would 
need  to  clearly  identify  within  the  area 
covered  by  noise  exposure  maps  the 
location  of  existing  noncompatible  land 
uses  versus  the  location  of  potentially 
new  noncompatible  land  uses.  Many 
airport  operators  currently  record  this 
distinction  in  thefr  noise  exposure  map 
submissions,  when  identifying 
noncompatible  land  uses.  Potentially 
new  noncompatible  land  uses  could 
include  (1)  areas  cturently  undergoing 
residential  or  other  noncompatible 
construction;  (2)  areas  zoned  for 
residential  or  other  noncompatible 
development  where  construction  has 
not  begun;  and  (3)  areas  currently 
compatible  but  in  danger  of  being 
developed  noncompatibly  within  the 
time  frame  covered  by  the  airport's 
noise  compatibility  program. 

The  purpose  of  distinguishing 
between  existing  and  potential  new 
noncompatible  development  is  for 
airport  operators  to  restrict  their 
consideration  of  remedial  land  use 
measures  to  existing  noncompadble 
development  and  to  focus  preventive 
land  use  measures  on  potentially  new 
noncompatible  development.  The  most 
commonly  used  remedial  land  use 
measures  are  land  acquisition  and 
relocation,  noise  insulation,  easement 
acquisition,  purchase  assurance,  and 
transaction  assistance.  The  most 
commonly  used  preventive  land  use 
measure  are  comprehensive  planning, 
zoning,  subdivision  regulations, 
easement  acquisition  restricting 
noncompatible  development,  revised 
building  codes  for  noise  insulation,  and 
real  estate  disclosure.  Acquisition  of 
vacant  land  may  also  be  a  preventive 
land  use  measure.  Often,  combinations 
of  these  measures  are  applied  to  assure 
the  maximum  compatibility. 

In  a  revised  FAA  policy,  airport 
operators  would  not  be  limited  to 
applying  the  most  commonly  used  land 
use  measures  in  their  noise 
compatibility  programs.  Local  flexibihty 


to  recommend  other  measures, 
including  innovative  measures,  under 
part  150  would  be  retained.  However, 
all  land  use  measures  applied  to 
existing  noncompatible  development 
must  clearly  be  remedial  and  serve  the 
goal  of  reducing  existing  noncompatible 
land  uses.  Similarly,  all  land  use 
measures  appUed  to  potential  new 
noncompatible  development  must 
clearly  be  preventive  and  serve  the  goal 
of  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Any  FAA  determinations  issued 
under  part  150  would  be  consistent 
under  this  poUcy.  The  FAA's  approval 
of  remedial  land  use  measures  would  be 
limited  to  existing  noncompatible 
development.  The  FAA's  approval  of 
preventive  land  use  measures  would  be 
applied  to  potential  new  noncompatible 
development.  The  FAA  recognizes  that 
there  will  be  gray  areas  which  will  have 
to  be  addressed  on  a  case-by-case  basis 
within  these  policy  guidelines.  For 
example,  minor  development  on  vacant 
lots  within  an  existing  residential 
neighborhood,  which  clearly  is  not 
extensive  new  noncompatible 
development,  may  for  practical 
purposes  need  to  be  treated  with  the 
same  remedial  measure  applied  to  the 
rest  of  the  neighborhood.  Another 
example  would  be  a  remedial  situation 
in  which  noise  from  an  airport's 
operation  has  significantly  increased, 
resulting  in  new  areas  that  were 
compatible  with  initial  conditions 
becoming  noncompatible.  Airport 
operators  would  be  responsible  for 
making  the  case  for  exceptions  to  the 
poUcy  guidelines  in  their  part  150 
submittals. 

Federal  funding  of  noise  projects 
through  the  noise  set  aside  of  the 
Airport  Improvement  Program  (AIP) 
would  follow  the  same  policy  as  the 
FAA's  part  150  determinations — 
remedial  funding  for  existing 
noncompatible  development  and 
preventive  funding  for  potential  new 
noncompatible  development.  The  FAA 
would  apply  the  same  policy  to  those 
few  types  of  noise  projects,  such  as 
soundproofing  of  schools  and  health 
care  facihties,  that  are  eligible  for  AIP 
funds  under  the  noise  set  aside  without 
an  approved  part  150  program. 

The  impact  of  revising  Se  FAA's 
pohcy  on  part  150  land  use 
determinations  and  AEP  funding  would 
be  to  preclude  the  use  of  the  part  150 
program  and  AIP  funds  to  remediate 
new  noncompatible  development 
within  the  noise  contours  of  an  airport 
after  the  effective  date  of  such  a  policy 
revision.  By  precluding  this  option 
while  at  the  same  time  emphasizing  the 
array  of  preventive  land  use  measures 
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that  may  be  appUed  to  potential  new 
noncompatible  development,  the  FAA 
seeks  to  focus  airport  operators  and 
local  governments  more  clearly  on  using 
these  Federal  programs  to  the  maximum 
extent  to  prevent  noncompatible 
development  aroimd  airports,  rather 
than  attempting  to  mitigate  noise  in 
such  development  after  the  fact.  The 
FAA  has  determined  that  such  a  policy 
will  better  serve  the  public  interest. 
Unlike  the  FAA'S  previous 
consideration  of  this  issue  in  1989- 
1990.  Federal  funding  would  be 
available  to  assist  airport  operators  in 
dealing  with  new  noncompatible 
development  that  is  not  being 
successfully  controlled  by  local 
jurisdictions,  so  long  as  the  airport's 
methods  prevent  the  noncompatible 
development  rather  than  mitigating  it 
after  development  has  occurred.  This 
should  be  a  more  cost  effective  use  of 
hmited  Federal  dollars  since  remedial 
land  use  measures  generally  cost  more 
for  a  given  unit  than  preventive 
measure. 

In  selecting  a  date  to  implement  this 
policy  revision,  the  FAA  must  balance 
a  desire  to  implement  a  perceived 
beneficial  program  change  as  rapidly  as 
possible  with  practical  transition 
considerations  of  ongoing  part  150 
programs.  One  approach  would  be  to 
implement  it  on  an  airport-by-airport 
basis,  selecting  either  the  date  of  the 
FAA's  acceptance  of  an  airport's  noise 
exposure  maps  or  the  date  of  the  FAA's 
approval  of  an  airport's  noise 
compatibility  program  under  part  150. 

This  approach  would  have  the 
advantage  of  directly  tying  this  policy  to 
a  point  in  time  for  which  an  airport 
operator  has  defined,  in  a  public 
process,  the  size  of  the  airport's  noise 
impact  area  and  has  consulted  with 
local  jurisdictions  on  measures  to 
reduce  and  prevent  noncompatible  land 
uses.  There  are,  however,  disadvantages 
to  this  approach.  Approximately  200 
airports  have  participated  in  the  part 
150  program,  beginning  in  the  early 
1980's.  Thus,  selecting  either  the  noise 
exposure  map's  acceptance  date  or  the 
noise  compatibility  program's  approval 
date  for  these  airports,  which  includes 
the  great  majority  of  commercial  service 
airports  with  noise  problems,  means 
either  applying  this  policy  revision 
retroactively  or  applying  it 
prospectively  at  some  future  date  as 
such  airports  update  their  maps  and 
programs. 

Retroactive  application  has  been 
suggested,  which  could  present  serious 
legal  issues.  There  is  also  an  equity 
issue  in  applying  new  policy 
retroactively,  especially  in  view  of  the 
FAA's  reaffirmation  of  the  1989-1990 


poUcy.  This  alternative  would  require 
the  FAA  and  airport  operators  to  review 
previous  part  150  maps  and  programs, 
historically  reconstructing  which  land 
use  development  was  "existing"  at  that 
time  and  which  development  is  "new" 
since  then,  to  potentially  withdraw 
previous  FAA  part  150  determinations 
approving  remedial  measures  for  "new" 
development,  and  not  issue  new  AIP 
grants  for  any  "new"  development 
(which  by  1995  may  have  already  been 
built  and  in  place  for  a  niunber  of  years 
and  be  regarded  locally  as  an  integral 
part  of  the  airport's  mitigation  program 
for  existing  development).  There  is  the 
further  practical  consideration  of 
benefits  to  be  achieved.  It  may  now  be 
too  late  to  apply  preventive  land  use 
measures  to  noncompatible  land  uses 
that  have  been  developed  since  an 
airport's  noise  exposure  maps  have  been 
accepted  or  noise  compatibility  program 
has  been  approved.  If  remedial  land  use 
measures  are  now  determined  not  to  be 
apphcable  to  such  areas,  the  areas 
would  be  left  in  limbo,  having  had  no 
advance  warning  of  a  Federal  policy 
revision. 

There  are  also  disadvantages  to 
applying  this  policy  revision 
prospectively  on  an  airport-by-airport 
basis  as  an  airport  either  updates  a 
previous  part  150  program  or  completes 
a  first -time  part  150  submission.  The 
major  disadvantages  would  be  in  the 
timeliness  of  implementing  the  policy 
revision  and  the  universality  of  its 
coverage.  Since  part  150  is  a  voluntary 
program,  airport  operators  may  select 
their  timing  of  entry  into  the  program 
and  the  timing  of  updates  to  previous 
noise  exposure  maps  and  noise 
compatibility  programs.  The  result 
would  be  a  patchwork  implementation, 
with  some  airports  operating  under  the 
new  policy  regarding  part  150  land  use 
measures  and  funding  and  other  airports 
operating  under  the  old  policy  for  an 
unspecified  number  of  years.  An 
unintended  and  counterproductive  side 
effect  could  be  the  postponement  by 
some  airports  of  updated  noise  exposure 
maps  and  noise  compatibility  programs 
in  order  to  maintain  Federal  funding 
eligibility  under  the  previous  poUcy. 

A  better  option  appears  to  be  to  select 
one  prospective  date  nationwide  as  the 
effective  date  for  this  policy  revision 
rather  than  to  implement  it  based  on  an 
individual  airport's  part  150  activities, 
either  maps  or  program.  A  specific  date 
would  insure  nationwide  application  on 
a  uniform  basis  and  would  provide  a 
more  timely  implementation  than 
prospective  airport-by-airport 
implementation  dates.  A  specific  date 
would  also  eliminate  any  perceived 
advantages  in  postponing  new  or 


updated  part  150  programs.  The 
selection  of  a  specific  date  could  either 
be  (1)  the  date  of  issuance  of  a  final 
policy  revision  following  evaluation  of 
comments  received  on  this  proposal  or 
(2)  a  date,  180  days  to  a  year  after 
publication  of  the  revised  policy, 
allowing  some  amount  of  transition  time 
for  eiirport  operators  to  accommodate 
previously  approved  part  150  programs, 
recent  part  150  submissions,  or  those 
programs  or  submissions  under 
development. 

While  the  date  of  issuance  of  a  policy 
revision  has  the  advantage  of  timeliness, 
this  may  be  outweighed  by  the 
disadvantage  of  too  abrupt  a  transition 
from  one  policy  to  another  without 
giving  airport  operators  and  local 
communities  a  chance  to  react.  The 
FAA  currently  anticipates  implementing 
a  transition  period  from  the  date  of 
issuance  of  a  policy  revision  of  at  least 
180  days  to  avoid  disrupting  airport 
operators'  noise  compatibility  programs 
that  have  already  been  submitted  to  the 
FAA  and  undergoing  statutory  review. 
Provision  for  this  period  plus  an 
additional  margin  of  time  beyond  180 
days  would  allow  airport  operators 
adequate  opportunity  to  amend 
previously  completed  noise 
compatibility  programs  or  programs 
currently  underway,  in  consultation 
with  local  jurisdictions,  to  make  the 
appropriate  adjustments  in  remedial 
and  preventive  land  use  measures  in  the 
programs.  The  revision  of  land  use 
strategies  submitted  in  a  part  150 
program  cannot  be  accomplished 
overnight.  Accordingly,  the  FAA  is 
seeking  comment  on  how  long  to  extend 
a  transition  period  beyond  the  180  days 
noted — to  a  possible  maximum  of  an 
additional  180  days,  or  12  months  from 
the  date  of  issuance  of  the  policy 
revision.  Any  time  frame  implemented 
v\nll  be  established  only  after  the  careful 
consideration  of  public  comments  on 
this  proposal. 

The  potential  future  expenditure  of 
AIP  funds  for  projects  to  remediate  new 
noncompatible  development  during  a 
transition  period  is  believed  to  be 
minimal,  based  upon  the  FAA's  review 
of  the  sample  of  airports  included  in  the 
FAA's  recent  study  and  in  an 
independent  study,  as  well  as  general 
program  knowledge.  Not  all  airports 
have  a  problem  of  continuing 
uncontrolled  noncompatible 
development.  Among  those  that  do  have 
a  problem,  not  all  of  them  offer  to 
provide  remedial  financial  assistance  for 
the  new  development,  as  shown  in  their 
part  150  submissions.  Even  in  those 
cases  where  financial  assistance  for 
remediation  is  recommended  for  new 
noncompatible  development,  it  is 


UMI 


generally  limited  in  scope  and 
identified  as  a  lower  priority  than 
funding  remediation  for  existing 
noncompatible  development.  Further, 
funding  for  such  new  noncompatible 
development  may  only  be  anticipated  in 
the  latter  years  of  an  airport's  part  150 
program  when  it  may  not  be  needed 
because  of  shrinking  noise  contours 
resulting  fi-om  the  national  transition  to 
the  use  of  Stage  3  aircraft. 

Since  part  150  is  a  voluntary  program, 
each  airport  operator  has  the  discretion 
to  make  its  own  determinations 
regarding  the  impact  of  a  revised  policy 
on  its  noise  compatibility  program.  If  an 
impact  is  found,  each  operator  could 
determine  whether  to  immediately 
amend  its  program  during  the  allowed 
transition  period  or  to  wait  until  the 
program  is  otherwise  updated.  However, 
any  remedial  land  use  measures  for 
noncompatible  development  that  are 
allowed  to  occur  within  the  area  of  an 
airport's  noise  exposure  maps  after  the 
effective  date  of  a  revised  policy  would 
not  be  approved  under  part  150  and 
would  have  to  be  funded  locally,  since 
they  would  no  longer  be  eligible  for  AIP 
assistance  from  the  noise  set  aside. 

Accordingly  beginning  (not  more  than 
12  mcMiths  from  the  date  of  issuance  of 
a  revised  policy),  the  FAA  will  approve 
under  part  150  only  remedial  land  use 
measures  for  existing  noncompatible 
development  and  only  preventive  land 
use  measures  in  areas  of  potential  new 
noncompatible  development.  As  of  the 
same  date,  criteria  for  determining  AIP 
eligibility  imder  the  noise  set  aside  that 
are  consistent  with  this  poUcy  will  be 
applied  by  the  FAA.  Specifically,  no 
remedial  land  use  measures  for  new 
noncompatible  development  that  occur 
after  the  effective  date  of  the  revised 
policy  be  eligible  for  AIP  funding  imder 
the  noise  set  aside,  regardless  of 
previous  FAA  determinations  under 
part  150,  the  status  of  an  individual 
airport's  part  150  program,  or  whether 
the  project  is  ehgible  for  AIP  funding 
under  the  noise  set  aside  vnthout  a  part 
150  program. 

Alternatives  to  the  Proposed  Policy 

Depending  on  the  commits  received 
in  response  to  this  proposal,  the  FAA 
will  consider  several  alternatives  to  the 
proposed  policy  revision,  as  Usted 
below.  All  comments  received  on  these 
alternatives,  as  well  as  other 
suggestions,  will  be  considered  prior  to 
the  adoption  of  any  policy  revision. 
Comments  should  focus  on  the  extent  to 
which  an  alternative  would  assist  in 
preventing  the  development  of  new 
noncompatible  land  uses  around 
airports  and  in  assiuing  cost  effective 


use  of  Federal  funds  spent  on  land  use 
measures  for  noise  purposes. 

1.  Retain  the  present  policy  of 
approving  and  funding  imder  part  150 
remedial  land  use  measures  without 
regard  to  the  date  the  noncompatible 
development  occurs. 

2.  Retain  the  present  poHcy  of 
approving  and  funding  under  part  150 
remedial  land  use  measures  for  those 
areas  not  imder  the  control  of  either  the 
airport  of  the  airport's  sponsor  and  for 
which  the  airport  operator  has  taken 
earnest  but  unsuccessful  steps  to 
persuade  the  controlling  jurisdiction  to 
prevent  the  addition  of  new 
noncompatible  development.  New 
noncompatible  development  in  areas 
under  the  land  use  control  jurisdiction 
of  either  the  airport  or  the  airport 
operator  would  not  be  approved  under 
part  150  nor  be  eligible  for  funding 
under  the  AIP. 

3.  Retain  the  present  policy  only  with 
respect  to  noncompatible  land  uses  that 
will  remain  within  the  DNL  65  dB 
contour  after  the  transition  to  an  all 
Stage  3  fleet. 

4.  Retain  the  present  policy  with 
respect  to  part  150  approval,  but 
eliminate  Federal  funding  eligibility  for 
remedial  measures  for  new 
noncompatible  development. 

5.  Implement  the  proposed  policy  on 
an  airport-by-airport  basis,  selecting 
either  the  date  of  the  FAA's  acceptance 
of  an  airport's  noise  exposure  maps  or 
the  date  of  the  FAA's  approval  of  an 
airport's  noise  compatibility  program 
under  part  150.  Includes  consideration 
of  whether  implementation  should  be 
retroactive  or  prospective. 

Issued  in  Washington,  DC  on  March  14, 
1995. 

Paul  R.  Dykeman, 

Acting  Director  of  Environment  and  Energy. 
[FR  Doc.  95-6754  Filed  3-17-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  134 
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Country  of  Origin  Marking 
Requirements  for  Watches 

agency:  Customs  Service,  Department 
of  Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  provides 
advance  notice  of  a  proposal  to  amend 
the  Customs  Regulations  to  prescribe 


specific  rules  regarding  the  country  of 
origin  marking  of  watches  to  ensure  that 
the  marking  is  conspicuous  and  legible. 
The  purpose  of  this  document  is  to 
assist  in  determining  whether  a 
rulemaking  is  needed  to  ensure  a 
uniform  standard  for  conspicuous  and 
legible  country  of  origin  marking  for 
watches,  and  if  needed,  the  contents  of 
that  rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1995. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  20229.  Comments  submitted  may  be 
inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  Street,  Suite  4000,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Burton  Schlissel.  Special  Classification 
and  Marking  Branch.  Office  of 
Regulations  and  Rulings  (202-482- 
6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1304).  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanently  as  the  nature  of  the 
article  (or  its  container)  will  permit,  in 
such  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Part  134,  Customs 
Regulations  (19  CFR  part  134), 
implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304.  Under  §  134.41(b), 
Customs  Regulations  (19  CFR 
134.41(b)).  a  country  of  origin  marking 
is  considered  conspicuous  if  the 
ultimate  purchaser  in  the  United  States 
is  able  to  find  the  marking  easily  and 
read  it  wdthout  strain. 

It  has  come  to  the  attention  of  the 
Customs  Service  that  over  the  years 
watches  have  been  imported  into  the 
United  States  with  very  tiny  country  of 
origin  markings.  Usually  these  markings 
are  in  very  small  letters  on  the  bottom 
of  the  dial  (face)  of  the  watch.  Generally, 
these  markings  are  exceptionally 
difficult  to  find  and  read.  In  fact,  the 
country  of  origin  markings  on  many 
watches  are  so  tiny  that  a  magnifying 
glass  is  needed  in  order  to  read  them. 
Country  of  origin  markings  on  watches 
which  are  so  difficult  to  find  and  read 
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are  not  conspicuous  or  legible  and  are 
not  acceptable  country  of  origin  marking 
under  19  U.S.C.  1304.  Customs  is 
reviewing  its  policy  to  ensure  that  the 
country  of  origin  marking  on  watches  is 
legible  and  conspicuous. 

On  March  10,  1993,  Customs 
published  a  general  notice  in  the 
Customs  Bulletin  and  Decisions  (27 
Cust.  Bull.  Vol.  10,  p.  31)  indicating  that 
Customs  did  not  intend  to  permit  the 
continued  importation  of  watches  into 
the  United  States  unless  they  were 
conspicuously  and  legibly  marked  with 
their  country  of  origin.  The  document 
further  indicated  that  Customs  was 
proposing  stricter  enforcement  of 
conspicuous  country  of  origin  marking 
requirements  for  watches.  Customs 
requested  comments  on  proposed 
stricter  enforcement  and  when  the 
stricter  enforcement  should  go  into 
effect.  On  May  5, 1993,  Customs 
extended  the  comment  period  in  a 
document  published  in  the  Customs 
Bulletin  and  Decisions  (27  Cust.  Bull. 
Vol.  18,  p.  13).  The  comment  period 
closed  on  June  9, 1993.  While  Customs 
has  concluded  that  there  should  be 
stricter  enforcement  of  what  is  legible 
and  conspicuous  regarding  the  country 
of  origin  marking  requirements  for 
watches  on  a  case-by-case  basis, 
Customs  is  now  considering  an 
amendment  to  the  Customs  Regulations 
incorporating  such  standards  in  order  to 
ensure  a  uniform  standard  for 
conspicuous  and  legible  country  of 
origin  marking  for  watches. 

Factors  Which  May  Be  the  Subject  of  a 
Notice  of  Proposed  Rulemaking  in 
Connection  With  Specific  Country  of 
Origin  Marking  of  Watches 

The  Customs  Service  is  considering 
issuing  a  notice  of  proposed  rulemaking 
to  amend  the  Customs  Regulations  to 
prescribe  speciHc  rules  regarding  the 
country  of  origin  marking  of  watches.  It 
is  noted  that  the  special  marking 
requirements  of  U.S.  Note  4,  chapter  91, 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS),  that  are 
appUcable  to  watches  are  not  the  subject 
of  this  advance  notice  of  proposed 
rulemaking.  Among  the  factors  which 
may  be  the  subject  of  the  proposed  rules 
are  the  size  of  the  marking,  the  location 
of  the  marking,  whether  the  marking 
stands  out,  and  the  legibihty  of  the 
marking. 

Size  and  Legibility  of  Marking 

Generally,  in  determining  whether  a 
watch  is  marked  properly.  Customs 
considers,  on  a  case-by-case  basis, 
whether  the  marking  is  legible  and 
conspicuous.  Customs  believes  that  a 
marking  on  a  watch  which  has  a  type 


size  of  3  points  is  acceptable.  (A  point 
is  a  unit  of  measurement  approximately 
equal  to  0.01384  inches  or  nearly  V72 
inch  and  all  type  sizes  are  multiples  of 
this  unit.)  Whether  the  marking  stands 
out  is  dependent  on  where  it  appears  in 
relationship  to  the  other  print  on  the 
watch  and  whether  it  is  in  contrasting 
letters  to  the  background.  The  legibility 
of  the  marking  is  determined  by  the 
clarity  of  the  letters  and  whether  the 
ultimate  purchaser  is  able  to  read  the 
letters  of  the  marking  without  strain. 
Whether  a  particular  marking  meets  the 
conspicuous  requirement  of  19  CFR 
134.41  and  19  U.S.C  1304  will  depend 
on  a  combination  of  these  factors. 

Location  and  Method  of  Marking 

The  marking  should  be  in  a  location 
where  the  ultimate  purchaser  could 
expect  to  find  the  marking  or  where  he/ 
she  could  easily  notice  it  from  a  casual 
inspection.  Although  traditionally  the 
country  of  origin  marking  has  appeared 
on  the  dial  (face)  of  a  watch,  there  is  no 
requirement  that  the  marking  appear  in 
that  location. 

The  marking  may  also  appear  on  the 
back  of  the  watch  case,  imless  the  watch 
is  or  will  be  packaged  for  retail  sale  in 
a  marmer  which  would  prevent  the 
ultimate  purchaser  from  seeing  the 
marking  before  buying  the  watch. 

In  addition,  the  country  of  origin 
marking  can  be  done  through  a  variety 
of  different  methods  such  as  die 
stamping,  etching,  engraving,  or  by 
using  a  sticker  or  hang  tag.  Any  method 
of  marking  is  sufficient  as  long  as  it  is 
permanent  enough  to  ensure  that  the 
marking  vdll  stay  on  the  watch  through 
normal  handling  until  it  reaches  the 
ultimate  purchaser.  No  matter  where  the 
marking  appears  or  what  method  of 
marking  is  used,  the  marking  must  be 
large  enough  and  sufficiently  clear  so 
that  the  ultimate  purchaser  of  the  watch 
can  easily  find  it  and  read  it  with  the 
unaided  eye. 

Whether  a  Notice  of  Proposed 
Rulemaking  With  Regard  to  Specific 
Country  of  Origin  Marking  of  Watches 
Should  Be  Issued:  Specific  Issues  for 
Consideration 

Customs  is  requesting  interested 
parties  to  submit  comments  regarding 
specific  standards  which  would  ensure 
that  the  country  of  origin  marking  on 
watches  is  legible,  conspicuous,  and 
permanent.  Relevant  comments  were 
received  in  response  to  the  general 
notice  published  in  the  Customs 
Bulletin  and  Decisions  (27  Cust.  Bull., 
Vol.  10,  p.  31.)  However,  in  addition  to 
comments  regarding  the  nature  of 
specific  standards,  interested  parties  are 
also  invited  to  comment  on  the 


following  issues  before  Customs  decides 
whether  to  propose  rulemaking  on  this 
matter: 

(1)  Is  there  a  need  for  Customs  to 
initiate  a  proposed  rulemaking 
regarding  country  of  origin  marking  of 
watches  or  should  questions  of  whether 
watches  are  marked  properly  continue 
to  be  determined  on  a  case-by-case 
basis? 

(2)  Whether  there  are  current  abuses 
in  the  country  of  origin  marking  of 
imported  watches. 

(3)  Whether  Customs  should 
prescribe,  by  regulation,  certain  type 
size  and  style  specifications  for  the 
country  of  origin  marking  of  watches.  If 
so,  whether  the  regulations  should 
specify  one  type  size  for  all  watches,  or 
different  type  sizes  depending  upon  the 
size  of  the  watch.  If  one  type  size  is 
prescribed  for  all  watches,  what  type 
size  should  be  recommended  and  why? 

(4)  Whether  consumer  behaviors  and 
attitudes  toward  country  of  origin 
marking  of  watches  can  be  documented 
with  studies  or  surveys.  If  so,  how  much 
time  would  be  needed  for  a  study  or 
survey  to  be  conducted  and  for  the  data 
to  be  analyzed? 

(5)  If  Customs  goes  forward  with  a 
notice  of  proposed  rulemaking,  what 
should  be  a  sufficient  period  of  time  for 
public  comment? 

(6)  If  Customs  issues  a  notice  of 
proposed  rulemaking,  should  a  public 
hearing  be  held  in  connection  with  such 
proposed  rulemaking? 

(7)  If  Customs  proposes  and  adopts 
new  coimtry  of  origin  marking 
regulations,  what  would  be  an 
appropriate  time  frame  between  the 
publication  of  the  final  rule  and  the 
effective  date  of  such  regulations? 

(8)  What  other  issues  should  be 
addressed  in  the  proposed  rulemaking 
in  order  to  afford  a  full  opportunity  for 
public  comment? 

Comments 

In  order  to  assist  Customs  in 
determining  whether  to  proceed  with  a 
notice  of  proposed  rulemaking  to 
prescribe  rules  regarding  the  country  of 
origin  marking  for  watches,  and  the 
appropriate  type  size  and  style 
specifications  for  such  marking,  this 
notice  invites  written  comments  on  the 
issues  raised  in  this  document  as  well 
as  any  other  issues  in  connection  with 
this  matter.  Comments  which  were 
previously  submitted  in  response  to  the 
general  notice  published  in  the  Customs 
Bulletin  and  Decisions  need  not  be 
resubmitted,  as  they  will  be  fully 
considered  in  any  final  determination  in 
this  matter. 

Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 


the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1099  14th  Street,  NW..  Suite 
4000,  Washington,  DC. 

Approved:  February  24, 1995 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  95-6760  Filed  3-17-95;  8:45  am) 

BILUN6  CODE  4820-02-P 


UMI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Chapter  IX 

[Docket  No.  N-e5-3858;  FR-3647-N-03] 

RIN  2577-AB44 

Vacancy  Rule:  Notice  of  Second  and 
Third  Meeting  of  Negotiated 
Rulemaking  Advisory  Committee 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Department  has 
established  a  Negotiated  Rulemaking 
Advisory  Committee  to  discuss  and 
negotiate  a  proposed  rule  that  would 
change  the  current  method  of 
determining  the  payment  of  operating 
subsidies  to  vacant  public  housing 
units.  The  Committee  met  for  the  first 
time  on  March  7-9, 1995,  in 
Washington,  D.C.  This  notice  announces 
the  time  and  place  of  the  second  and 
third  Committee  meetings,  which  will 
be  open  to  the  public. 
DATES:  The  second  meeting  of  the 
Committee  will  take  place  April  4-5, 
1995,  and  the  third  meeting  will  take 
place  on  May  2-3,  1995.  On  April  4, 
1995,  the  meeting  will  start  at  9:00  a.m. 
and  run  until  completion;  on  April  5, 
1995,  the  meeting  will  start  at  9:00  a.m. 
and  run  imtil  approximately  5:00  p.m. 
On  May  2, 1995,  the  meeting  will  start 
at  9:00  a.m.  and  nm  until  completion; 
on  May  3, 1995,  the  meeting  will  start 
at  9:00  a.m.  and  run  imtil  approximately 
5:00  p.m. 

ADDRESSES:  The  second  and  third 
meetings  of  the  Committee  will  be  held 


at  the  Channel  Inn  Hotel;  650  Water 
Street,  Southwest;  Washington,  D.C. 
20024. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Comerford,  Director,  Finaricial 
Management  Division,  Pubfic  and 
Indian  Housing,  Room  4212, 
Department  of  Housing  and  Urban 
Development,  431  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1872,  or (202)  708-0850 
(TDD).  (These  telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 


Background 

On  February  24, 1995,  HUD  published 
a  notice  of  establishment  of  a  Negotiated 
Rulemaking  Advisory  Committee  to 
discuss  and  negotiate  a  proposed  rule 
that  would  change  the  current  method 
of  determining  the  payment  of  operating 
subsidies  to  vacant  public  housing  luiits 
(60  FR  10339)  ("February  24  noUce"). 
The  February  24  notice  also  armounced 
the  first  meeting  of  this  committee, 
which  was  held  on  March  7-9, 1995,  in 
Washington,  D.C. 

The  members  of  the  Committee  are  as 
follows: 

Housing  Agencies 

•  Housing  Authority  of  the  Qty  of 
Houston,  TX. 

•  Cuyahoga  Metropolitan  Housing 
Authority,  Cleveland,  OH. 

•  Birmingham,  AL  Housing 
Authority. 

•  New  York  City,  NY  Housing 
Authority. 

•  Newark,  NJ  Housing  Authority. 

•  Reno,  NV  Housing  Authority. 

•  Littleton,  CO  Housing  Authority. 

•  Housing  Authority  of  the  City  of 
South  Bend,  IN. 

Tenant  Organizations  and  Public 
Interest  Groups 

•  Bromley  Heath  Tenant  Management 
Corporation,  Jamaica  Plains,  MA. 

•  New  Jersey  Association  of  Public 
and  Subsidized  Housing  Residents, 
Newark,  NJ. 

•  Housing  and  Development  Law 
Institute,  Washington,  DC. 

•  Illinois  Association  of  Housing 
Authorities. 

Federal  Government 

•  U.S.  Department  of  Housing  and 
Urban  Development. 

The  next  two  series  of  meetings  of  the 
Committee  have  been  scheduled  for 
April  4-5  and  May  2-3, 1995  (see 
information  under  the  headings  DATES 
and  ADDRESSES  at  the  beginning  of  this 
notice).  The  meetings  are  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis. 


Authority:  42  U.S.C.  1437g,  3535(d). 

Dated:  March  13.  1995. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  95-6716  Filed  3-17-95;  8:45  am) 

BILUNQ  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  11 

Meetings  of  the  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  an  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to  Indian 
gas  valuation  under  its  responsibiUties 
imposed  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30 
U.S.C.  1701  et  seq.  (FOGRMA).  The 
Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

DATES:  The  Committee  will  have 
meetings  on  the  dates  and  at  the  times 
shown  below: 

Wednesday,  April  12, 1995 — 9:30  a.m. 

to  5:00  p.m. 
Thursday,  April  13, 1995 — 8:00  a.m.  to 

5:00  p.m. 
Tuesday,  May  9,  1995 — 9:30  a.m.  to  5:00 

p.m. 
Wednesday,  May  10, 1995 — 8:00  a.m.  to 

5:00  p.m. 
Wednesday,  June  14,  1995 — 9:30  a.m.  to 

5:00  p.m. 
Thursday,  June  15, 1995 — 8:00  a.m.  to 

5:00  p.m. 
ADDRESSES:  These  meetings  will  be  held 
in  the  auditorium  of  Building  85  on  the 
Denver  Federal  Center,  West  Sixth 
Avenue  and  Kipling  Street,  Lakewood, 
Colorado. 

Written  statements  may  be  submitted 
to  Mr.  Donald  T.  Sant,  Deputy  Associate 
Director  for  Valuation  and  Operations, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3100,  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  T.  Sant.  Deputy  Associate 
Director  for  Valuation  and  Operations, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
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MS-3100,  Denver.  Colorado,  80225- 
0165,  telephone  number  (303)  231- 
3899,  fax  number  (303)  231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  Hmited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meetings,  to  the  extent  time  permits, 
and  file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  hsted  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  diu'ing  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  March  14, 1995. 
Donald  T.  Sant. 

Acting  Associate  Director  for  Royalty 
Management, 

(FR  Doc.  95-6786  Filed  3-17-95;  8:45  am) 
BILUNQ  COOe  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH73-1-«809,  OH74-1-6810,  OH75-1- 
6811;FRL-6174-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  USEPA  is  reopening  the 
comment  period  for  a  proposed  rule 
pubhshed  on  January  17, 1995  (60  FR 
3361).  On  January  17, 1995,  USEPA 
proposed  to  approve  exemptions  from 
the  nitrogen  oxides  (NO,)  requirements 
as  provided  for  in  Section  182(f)  of  the 
Clean  Air  Act  (Act)  for  the  following 
ozone  nonattainment  areas  in  Ohio: 
Canton  (Stark  Coimty);  Cinciimati 
(Hamilton,  Butler,  Warren,  and 
Clermont  Counties);  Cleveland 
(Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage  and  Summit 
Counties);  Columbus  (Delaware, 
Franklin,  and  Licking  Counties); 
Youngstown  (Mahoning  and  Trumbull 
Counties);  Steubenville  (Jefferson  and 
Columbiana  Counties);  Preble  County; 
and  Clinton  Coimty. 


The  USEPA  is  reopening  the  comment 
period  for  this  action  to  honor  a  request 
from  the  Ohio  Sierra  Club.  The  original 
request  was  for  an  extension  of  the 
public  comment  period  by  90  days.  The 
USEPA  believes  Uiat  additional  time 
may  be  necessary  to  develop  comments, 
but  feels  that  an  extension  of  90  days, 
at  this  time,  is  not  appropriate  since  a 
total  of  two  adverse  comments  were 
received  (and  one  supporting);  and  that 
no  additional  adverse  comments  are 
expected  to  be  submitted  by  other 
entities.  Therefore,  USEPA  is  extending 
the  original  comment  period  by  45  days 
(until  April  2, 1995). 
DATES:  Written  comments  on  this  action 
must  be  received  by  April  2, 1995. 
ADDRESSES:  Written  comments  must  be 
submitted  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 
USEPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  USEPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-5089. 

Authority:  42  U.S.C.  7401-7601q. 
Dated:  March  9,  1995. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

(FR  Doc.  95-6768  Filed  3-17-95;  8:45  ami 

BILLING  COOE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7131] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  Usts 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  fi'om 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  commimity. 


From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  Office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  vdth  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  &t)m 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibihty  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612^  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  fustice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


State  and  county 


Arizona:  Maricopa  . 


Califomia:  Solano 


Califomja:  Sacramento 


Califomia:  Ventura 


Location 


Califomia:  Solano 


Califomia:  Ventura 


Colorado:  La  Plata 


Missouri:  Pemiscot  City  of  Hayti  Heights 


City  of  Phoenix 


City  of  Fairfield 


City  of  Folsom 


City  of  Moorpari< 


Netxaska:  Larx^aster 


Nebraska:  Lancaster 


Nebraska:  Cheyenne  ... 


Texas:  Dallas 


City  of  Lincoln 


City  of  Lincoln 


City  of  Sidney 


City  of  Can-ollton 


Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR  1979  Comp..  p.  376.     . 

§65.4    [Amended] 

2.  The  tables  pubfished  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Unincorporated  areas 


Unincorporated  areas 


Unincorporated  areas 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


February  1,  1995, 
February  8,  1 995, 
Phoenix  Gazette. 

January  4,  1995, 

January  1 1 . 

1995,  Daily  Re- 

piMic. 
January  4,  1995, 

January  1 1 , 

1995,  Folsom 

Telegraph. 
January  20,  1995, 

January  27, 

1995,  Star  Free 

Press. 
January  4,  1 995. 

January  1 1 , 

1995,  Daily  Re- 

piMic. 
January  20,  1 995, 

January  27, 

1995,  Star  Free 

Press. 
Januarys,  1995, 

January  13, 

1995,  Durango 

Herald. 
January  26,  1995. 

February  2.  1995. 

Democrat  Argus. 
January  18.  1995, 

January  25, 

1995,  Lincoln 

Journal-Star. 
January  19,  1995, 

January  26, 

1995,  Lincoln 

Journal-Star. 
February  16,  1995, 

February  23, 

1995,  Sidney 

Telegraph 
January  5,  1 995, 

January  12, 

1995,  Metrocrest 

News. 


Chief  executive  officer  of  community 


The  Honorable  Skip  Rimsza,  Mayor, 
City  of  Phoenix.  200  West  Washing- 
ton Street,  Eleventh  Floor,  Phoenix, 
Arizona  85003. 

The  Honoratjie  Chuck  Hammond, 
Mayor,  City  of  Fairfield.  1000  Web- 
ster Street,  Fairfield,  Califomia 
94533-4883. 

The  Honorable  Bob  Holderness,  Mayor, 
City  of  Folsom,  50  Natoma  Street, 
Folsom,  Califomia  95630. 

The  HonoratjIe  Paul  W.  Lawrason, 
Mayor,  City  of  Moorpark,  799  Moor- 
park  Avenue.  Moorpartc,  Califomia 
93021. 

The  HonoratJIe  William  Carroll,  Chair- 
man, Solano  County  Board  of  Super- 
visors, 580  Texas  Street,  Fairfield, 
California  94533-6378. 

The  Honorable  Susan  K.  Lacey.  Cflair- 
person.  Ventura  County  Board  of  Su- 
pervisors. 800  South  Victoria  Ave- 
nue, Ventura,  California  93009. 

The  Honorable  Frank  Joswk:k,  Chair- 
person, La  Plata  County  Board  of 
Commissioners,  1060  East  Second 
Avenue,  Durango,  Colorado  81301. 

The  Honorable  David  R.  Humes, 
Mayor.  City  of  Hayti  Heights.  P.O. 
Box  426,  Hayti.  Missouri  63851. 

The  Honorable  Mike  Johanns.  Mayor. 
City  of  Lincoln.  555  South  Tenth 
Street.  LirKOln,  Netxaska  68508. 

The  Honoratile  Mike  Johanns,  Mayor, 
City  of  Lincoln,  555  South  Tenth 
Street,  Lincoln,  Nebraska  68508. 

The  Honorable  E.C.  Petroff,  Mayor, 
City  of  SkJney,  P.O.  Box  79,  Sidney, 
Nebraska  69162. 

The  Horxjrable  Milburn  Gravley,  Mayor, 
City  of  Can-ollton,  P.O.  Box  110535, 
Can-ollton,  Texas  75011-0535. 


Effective  date 

of  fTxxllfica- 

tion 


January  24, 
1995. 


December  5, 
1994. 


November 
18,  1994. 


Decemtjer 
28,  1994. 


December  5, 
1994. 


December 
28,  1994. 


Novemljer 
29,  1994. 


January  6, 
1995. 

Decemt)er 
29,  1994. 


December 
30,  1994. 


January  24, 
1995. 


December 
13,  1994. 


Community 
No. 


040051 


060370 


060263 


060712 


060631 


060413 


080097 


290277 


315273 


315273 


310039 


480167 


UMI 
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State  and  county 

Location 

Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of  community 

Effective  date 
of  modifica- 
tion 

Community 
No. 

Texas:  Tarrant  

City  of  Colleyvilte 

January  4.  1995, 

The  Honorable  Cheryl  Seigel.  Mayor, 

December 

480590 

January  11, 

City  of  Colleyville,   P.O.   Box   165. 

13.  1994. 

1995,  Fort  Worth 

Colleyvilte.  Texas  76034. 

Star  Telegram. 

Texas:  Dallas  and  Den- 

City of  Coppell 

Fetxuary  17,  1995, 

The   Honorable  Tom   Morton,   Mayor. 

January  25, 

480170 

ton. 

Febnjary  24, 
1995,  Citizert  Ad- 
vocate. 

City  of  Coppell.  255  Parkway  Boule- 
vard. Coppell.  Texas  75019. 

1995. 

TAxas'  Dallas  Denton 

Citv  of  Dallas 

January  13,  1995. 

The  Honorat)le  Steve  BarUett.  Mayor, 

December 

480171 

Collin.  Rockwall,  and 

January  20. 

City    of    Dallas.    City    Hall.     1500 

15.  1994. 

Kaufman. 

1995,  Daily  Com- 
mercial Record. 

Madrilla  Street.  Room  5E  North.  Dal- 
las, Texas  75201 . 

Texas-  El  Paso 

Citv  of  El  Paso 

January  3.  1995. 

The    Honorable    William    S.    Tilney, 

December 

480214 

January  10. 
1995.  El  Paso 
Times. 

Mayor,  City  of  El  Paso.  Two  Civic 
Center  Plaza,  El  Paso,  Texas  79901 . 

12.  1994. 

Texas:  Tanant  

City  of  Grapevine  

January  4.  1995. 

The  Honorabte  William  D.  Tate.  Mayor, 

December 

480598 

January  1 1 . 

City  of  Grapevine,  413  South  Main 

13.  1994. 

1995.  Fort  Worth 

Street,  Grapevine,  Texas  76051. 

Star  Telegram. 

Texas:  CoMn 

City  of  Piano 

January  4.  1995. 
January  1 1 . 

The  Honorabte  James  N.  Muns,  Mayor, 
City    of   Piano.    P.O.    Box    860358. 

November 
29.1994. 

480140 

1995,  Dallas 

Piano.  Texas  75086-0358. 

Morning  News. 

Utah-  Salt  Lake 

City  of  Murray 

February  23.  1995. 
March  2.  1995. 

The  Honorable  Lynn  Petl,  Mayor.  City 
of  Murray,  5025  South  State  Street. 

January  26, 
1995. 

490103 

Murray  Eagle. 

Murray.  Utah  84107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  March  13, 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  9Si6765  Filed  3-17-95;  8:45  am] 
MLUNG  C006  tMS-OS-M 


44CFRPart67 

pocket  No.  FEMA-7132] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100- year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measiu^s  that  the  community  is 
required  either  to  adopt  or  to  shov^ 
evidence  of  being  already  in  efi^ect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 


newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pvusuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 


meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  fi-om  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  xmder 
Executive  Order  12612,  FederaHsm, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 


applicable  standards  of  Section  29(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDEDl 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  276. 

S  67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Cotorado 


City/town/county 


Denver  (City)  Den- 
ver City. 


Source  of  flooding 


Sand  Creek 


Locatkm 


Just  downstream  of  Interstate  Highway 
70. 

Approximately  0.5  mile  upstream  of  Inter- 
state Highway  70. 

Approximately  500  feet  upstream  of 
Smith  Road. 

Approximately  500  feet  downstream  of 
Havana  Street. 

Approximately  4.000  feet  upstream  of  Ha- 
vana Street 


tDepth  in  feet  above 

ground.  *  Elevation  in 

feet 

(NGVD) 


Existing 


•5,236 
•5,246 
•5.261 
•5^82 
•5,298 


Modified 


•5,236 
•5^52 
•5264 
•5,284 
•5,298 


Maps  are  available  for  inspection  at  the  City  of  Denver,  Department  of  Public  Works,  Wastewater  Management  Division  2000  West  Third  Av- 
enue, Denver,  Colorado. 

Send  comments  to  The  Honorable  Wellington  Webb,  Mayor.  City  of  Denver,  1437  Bannock  Street.  Room  350.  Denver,  Colorado  80202. 


Louisiana 


Colfax  (Town) 
Grant  Parish. 


Sugartiouse  Bayou 


At  downstream  corporate  limits,  approxi-  *95 

mately  2.200  feet  downstream  of  State 
Highway  8. 
At  north  corporate  limits,  approximately  '95 

2,200  feet  upstream  of  Fraenzie  Road. 
Maps  are  available  for  inspection  at  Town  Hall,  Town  of  Colfax,  1208  Main  Street  Colfax,  Louisiana. 
Send  comments  to  The  Honorable  Constance  YoungWood,  Mayor,  Town  of  Colfax,  1208  Main  Street  Colfax,  Louisiana  71417 


•92 


•93 


Grant  Parish 
(Unicorporated 
Areas). 


Bayou  Rigolette 


SugartxHise  Bayou 
Bayou  Grappe 

Corfeine  Bayou 

Flagon  Bayou 


At  confluence  with  WakJen  Bayou 


Clear  Creek 


Approximately   3,800   feet   upstream   of 

Parish  Road  118. 
Approximately  900  feet  upstream  of  State 

Highway  492. 
Approximately    1,800   feet    i^jstream    of 

U.S.  Highway  71. 

Just  upstream  of  State  Highway  3169  

Approximately   4,600   feet   upstream   of 

confluence  with  Bayou  Rigolette. 

At  confluence  of  Valentine  Bayou  

Approximately  3,500  feet  downstream  of 

Rkihardson  Road. 

Just  upstream  of  Rk:hardson  Road 

Just  upstream  of  U.S.  Highway  71 

At  confluence  of  Corfeine  Bayou 

Just  downstream  of  U.S.  Highway  71   

At  Grant  Parish-Rapides  Parish  line,  ap- 
proximately 9.300  feet  downstream  of 

Flagon  Creek  Road. 
Just  downstream  of  Flagon  Creek  Road  .. 

Just  upstream  of  Airpark  Road 

Just  upstream  of  Airpark  Road  at  State 

Highway  8. 
Approximately   17,600  feet  upstream  of 

confluence  with  Little  River. 
Approximately  1,000  feet  downstream  of 

Walker  Ferry  Road. 
Just  downstream  of  Clear  Creek  Road  .... 
Just  downstream  of  U.S.  Highway  165  .... 


None 

•87 

None 

•88 

None 

•89 

None 

•90 

None 

•92 

None 

•92 

None 

•93 

None 

•93 

None 

•94 

None 

•96 

None 

•97 

None 

•97 

None 

•151 

None 

•159 

None 

•175 

None 

•201 

None 

•61 

None 

•85 

None 

•108 

None 

•160 

UMI 
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UMI 


state 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  *  Elevation  in 

feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  Grant  Parish  Tax  Office,  Court  House  Building,  200  Main  Street,  Colfax,  Louisiana. 
Send  comrnents  to  The  Honorable  Donnie  Brown,  President,  Grant  Parish  Policy  Jury,  Court  House  Building,  200  Main  Street,  Colfax,  Louisi- 
ana 71417. 


New  Roads  (Town) 

Pointe  Coupee  Par- 
ish. 

Portage  Canal 

Approximately  2,100  feet  downstream  of 

Hospital  Road. 
At  Missoun  Paciric  Railroad  Bridge  

At  State  Hiahwavs  1  and  10 

None 
None 
None 

•26 

•27 
•27 

Maps  are  available  for  inspection  at  City  Hall,  21 1  West  Main  Street,  New  Roads,  Louisiana. 

Send  comments  to  The  Honorable  Sylvester  Muckelroy,  Mayor,  Town  of  New  Roads,  21 1  West  Main  Street,  New  Roads,  Louisiana  70760. 


Pointe  Coupee  Par- 
ish. 

(Unincorporated 
Areas). 

Portaae  Canal 

Approximately  6,500  feet  downstream  of 

Louisiana  Highway  1 0. 
Just  downstream  of-  Louisiana  Highway 

10. 

None 
None 

•27 

•27 

Maps  are  available  for  inspection  at  1 60  East  Maine  Street,  New  Roads,  Louisiana. 

Send  comments  to  The  Honorable  Clement  Guildroz,  Pointe  Coupee  Parish  President,  160  East  Main  Street,  New  Roads,  Louisiana  70760. 


Branson  (City) 
Taney  County. 

Roark  Creek 

At  confluence   with  White   River   (Lake 

•714 

•714 

Taneycomo). 

Approximately  700  feet  upstream  of  U.S. 

•717 

•720 

Highway  65. 

Approximately   8,200   feet   upstream   of 

•748 

•749 

U.S.  Highway  65. 

Approximately  3,800  feet  downstream  of 

None 

•772 

Shepherd  of  the  Hills  Expressway. 

Approximately   3,400   feet   upstream   of 

None 

•801 

Shepherd  of  the  Hills  Expressway. 

Cooper  Creek  

Approximately  2,000  feet  downstream  of 
Fall  Creek  Road. 

None 

•727 

Approximately  200  feet  upstream  of  Fall 

None 

•764 

Creek  Road. 

Approximately  2,700  feet  upstream  of  Fall 

None 

•804 

Creek  Road. 

Maps  are  available  for  inspectk)n  at  City  Hall,  City  of  Branson,  110  West  Maddux,  Branson,  Missouri. 

Send  comments  to  The  Honorable  Wade  Meadows.  Mayor,  City  of  Branson,  P.O.  Box  1309,  Branson,  Missouri  65616. 


Nevada 


Elko  (City)  Elko 
County. 


HumbokJt  River 


Metzler  Wash 


Panorama  Wash 


Culley's  Gulley 


Eightmile  Creek 


22  Middle  Drainage 


Approximately    1,350   feet   upstream   of 

truss  brkjge  at  corporate  limits. 
At   confluence    with   22    East    Drainage 

(levee  failed). 
At   confluence   with   22   East   Drainage 

(levee  not  failed). 
Approximately   4,300   feet   upstream   of 

confluence  with  Metzler  Wash  at  cor- 
porate limits. 
Approximately  350  feet  downstream  of 

Clarkson  Drive. 

Just  upstream  of  Lamoille  Highway 

Approximately   2,000   feet   upstream   of 

Lamoille  Highway. 

At  Larrroille  Highway  

Approximately    1,300   feet   upstream   of 

Lamoille  Highway. 
Approximately  550  feet  downstream  of 

Wiklwood  Way. 

Just  upstream  of  Pinion  Road  

Approximately    450    feet    upstream    of 

Lamoille  Highway. 
Approximately  550  feet  downstream  of 

Fairgrounds  Road. 

Just  upstream  of  Mittry  Avenue 

Approximately   5,000   feet   upstream   of 

li^ittry  Avenue. 
Approximately  150  feet  upstream  of  Bul- 

lk>n  Road. 


•5,049 

•5,048 

•5,053 

•5,054 

•5,053 

•5,055 

•5,067 

•5,064 

N/A 


N/A 


•5,067 


N/A 
N/A 

•5,096 
•5,136 

N/A 
N/A 

•5,078 
•5,106 

N/A 

•5,106 

N/A 
N/A 

•5,152 
•5,190 

N/A 

•5,096 

N/A 
N/A 

•5,158 
•5,210 

•5,071 
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State 


CityAowrVcounty 


Source  of  flooding 


Approximately   2,300   feet   upstream   of  N/A 

Bullion  Road. 
Approximately   150  feet  downstream  of  N/A 

Bullion  Road. 
Approximately   2,800   feet   upstream   of  N/A 

Bullion  Road. 

Just  upstream  of  Chris  Avenue  n/A 

Just  upstream  of  Cooper  Street  N/A 

Approximately   3,900   feet   upstream   of  N/A 

Rolling  Hills  Drive. 

At  confluence  with  HumbokJt  River  N/A 

Just  upstream  of  Idaho  Street  N/A 

Approximately   4,650   feet   upstream  of  N/A 

Interstate  Highway  80. 
Approximately  200  feet  upstream  of  Idaho  N/A 

Street. 
Approximately  2,250  feet  downstream  of  N/A 

Interstate  Highway  80. 
Approximately    400    feet    upstream    of  N/A 

Connolly  Drive. 

Maps  are  available  for  inspection  at  the  City  of  Elko,  Department  of  Engineering  Servk»s,  1751  College  Avenue,  Elko,  Nevada. 
Send  comments  to  The  Honorable  Jim  Polkinghome,  Mayor,  City  of  Elko,  1751  College  Avenue.  Elko,  Nevada  89801. 


22  East  Drainage 


Fifth  Street  Drainage 


Golf  Course  Drainage 


East  Adobe  Creek 


Location 


fDepth  in  feet  above 

ground.  •  ElevatkKi  in 

feet 

(NGVD) 


Existing 


Modified 


•5.119 

•5.058 

•5,128 

•5,206 
•5.254 
•5.305 

•5.064 
•5,080 
•5.192 

•5,042 

•5.080 

•5.175 


Elko  County  (Unin- 
corporated 
Areas). 


Humboktt  River  at  Elko 


Approximately  4,800  feet  downstream  of 
truss  bridge — south  side  of  railroad. 

Approximately    1.350   feet   upstream   of 
truss  bridge. 

At  confluence  with  Culley's  Gulley  

Approximately   4,550   feet   upstream   of 
confluence  with  Culley's  Gulley. 

Approximately  300  feet  upstream  of  con- 
fluence with  Humtx)kJt  River. 

Approximately  100  feet  upstream  of  Last 
Chance  Road. 

Approximately    1,600   feet   upstream   of 
Bullion  Road. 

Approximately    1,900   feet   upstream   of 
Bullion  Road. 

Approximately  250  feet  downstream  of 
Interstate  Highway  40. 

Approximately  200  feet  upstream  of  Inter- 
state Highway  40. 
Maps  are  available  for  Inspection  at  the  County  Manager's  Offkie,  Elko  County,  569  Court  Street  Elko,  Nevada. 
Send  comments  to  The  Honorable  Llee  Chapman,  Chairman,  Elko  County  Board  of  Supen/isors,  569  Court  Street,  Elko,  Nevada  89801 . 


Culley's  Gulley 


22  MkJdIe  Drainage 


East  Adobe  Creek 


Approximately  4,800  feet  downstream  of 
truss  bridge — north  skje  or  railroad. 


North  Dakota 


Velva  (Township) 
McHenry  County. 


Souris  River 


Approximately  2,700  feet  downstream  of 

Main  Street 
Approximately  1,700  feet  downstream  of 

Main  Street 
Approximately  200  feet  downstream  of 

Main  Street 
Approximately   2,700   feet   upstream   of 

Main  Street. 
Approximately   4,500   feet   upstream   of 

Main  Street. 
Maps  are  available  for  inspection  at  McHenry  County  Auditor's  Office,  407  South  Main  Street,  Tovmer,  North  Dakota. 
Send  comments  to  The  Honorable  John  Thomas,  Chaimian,  Township  of  Velva,  RR  #2,  Box  4,  Velva,  North  Dakota  58790 


Texas 


Comanche  (City) 
Comanche  Coun- 
ty- 


Indian  Creek 


At  eastern  corporate  limits  of  the  City  of 
Comanche. 

At  confluence  with  Tributary  1  

At  confluence  with  Horse  Creek  

50  feet  downstream  of  State  Highway  16 


None 


None 
None 
None 


•1,333 


•1,342 
•1,348 
•1,360 
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State 

CItyrtown/county 

Source  of  flooding 

Location 

*Depth  in  feet  above 

ground.  •  Elevation  in 

feet. 

(NGVD) 

Existing 

Jtodified 

Soutti  Fork  of  Indian 
Creek. 

Horse  Creek       

200  feet  downstream  of  confluence  with 

Tributary  2. 
200  feet  downstream  of  confluence  with 

South  Forte  of  Indian  Creek. 
100   feet  downstream  of   Indian  Creek 

Drive. 

At  corporate  limits 

At  confluence  with  Indian  Creek 

None 

None 

None 

None 
None 

None 
None 
None 
None 
None 
None 
None 

None 
None 
None 
None 

None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

•1,370 

•1,375 

•1,390 

•1,393 
•1,376 

50  feet  upstream  of  Indian  Creek  Drive  ... 
At  wpstem  coroorate  limits  

•1.391 
•1,416 

At  confluence  with  Indian  Creek 

•1,348 

Tributary  1 

Tributary  2 

Tributary  3 

Tributary  4 

Tributary  5 

At  upstream  face  of  Summit  Avenue 

At  southern  coroorate  limits  

•1,360 
•1,374 

At  confluence  with  Indian  Creek 

•1,342 

50  feet  upstream  of  Central  Avenue  (U.S. 
Highway  67)—. 

100  feet  upstream  of  Walcott  Avenue 

At  downstream  face  of  Austin  Street 

At  confluence  with  Indian  Creek 

•1,361 

•1,374 
•1.394 
•1,371 

50  feet  upstream  of  Central  Avenue  (U.S. 

Highway  67). 
100  feet  upstream  of  State  Highway  36  ... 
1  000  feet  upstream  of  FM  1689  

•1.381 

•1,395 
•1,420 

At  confluence  with  Indian  Creek 

•1,372 

100  feet  upstream  of  Indian  Creek  Drive  . 
At  southern  corporate  limits 

•1,390 
•1,428 

At  confluence  with  Tritiutarv  3  

•1,420 

At  limit  of  studv       

•1.435 

At  downstream  face  of  State  Highway  16 
100  feet  upstream  of  airport  runway  

At  limit  of  stivlv     

•1,351 

•1.373 

•1,401 

Maps  are  available 
Send  comments  tc 

)  for  inspection  at  City 
1  The  Honorable  Johnr 

Hall,  City  of  Comanche,  1 14  West  Central,  Comanche,  Texas. 

ly  Livingston,  Mayor.  City  of  Comanche,  1 14  West  Central,  Comanche.  Texas  76442. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  March  13,  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  95-6764  Filed  3-17-95;  8:45  ami 
BILUNQ  CODE  C718-03-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  PS-101A] 
RIN2137-AC57 

Mandatory  Participation  in  Qualified 
One-Cail  Systems  by  Pipeline 
Operators 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
require  that  operators  of  onshore  gas, 
hazardous  liquid,  and  carbon  dioxide 


pipelines  participate  in  qualified  one- 
call  systems  as  part  of  the  required 
excavation  damage  prevention 
programs.  The  proposed  rule  would  also 
limit  the  current  exclusion  of  certain 
small  gas  systems  from  compliance  with 
the  damage  prevention  program 
requirements. 

This  notice  is  accompanied  by  a  final 
rule  (Docket  No.  PS-101),  which 
addresses  other  requirements  for 
excavation  damage  prevention  programs 
and  line  markers.  This  notice  and  the 
final  rule  are  intended  to  reduce 
excavation  damage,  the  largest  single 
cause  of  pipeline  failures. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  in  duplicate 
by  May  19, 1995.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  Interested  persons  should 
submit  as  part  of  their  written 
comments  all  of  the  material  that  is 
considered  relevant  to  any  statement  of 
fact  or  argument  made. 
ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand  delivered  to  the  Dockets  Unit, 
Room  8421,  U.S.  Department  of 


Transportation,  RSPA,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  Please  identify  the  docket  and 
notice  numbers  stated  in  the  heading  of 
this  notice.  All  comments  and  materials 
cited  in  this  document  will  be  available 
for  inspection  and  copying  in  Room 
8421  between  8:30  a.m.  and  4:30  p.m. 
each  business  day.  Non-federal 
employee  visitors  are  admitted  to  the 
DOT  headquarters  building  through  the 
southwest  quadrant  at  Seventh  and  E 
Streets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Gamett,  (202)  366-2036,  or 
Christina  Sames,  (202)  366-4561, 
regarding  the  content  of  this  notice;  or 
the  Dockets  Unit,  (202)  366-5046,  for 
copies  of  this  document  or  other 
material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Related  Dodtunent 

RSPA  has  issued  a  final  rule  titled 
"Excavation  Damage  Prevention 
Programs  for  Gas  and  Hazardous  Liquid 
and  Carbon  Dioxide  Pipelines"  (Docket 
No.  PS-101).  The  final  rule  addresses 


aspects  of  damage  prevention  programs 
that  were  proposed  in  a  notice  of 
proposed  rulemaking  (NPRM)  titled 
"Natural  Gas  and  Hazardous  Liquid 
Pipeline  Damage  Prevention  Program" 
(53  PR  24747;  June  30, 1988).  hi 
particular,  the  final  rule  amends  the 
pipeline  safety  regulations  by  (1) 
extending  existing  requirements 
governing  excavation  damage 
prevention  programs  for  gas  pipelines  in 
urban  areas  to  gas  pipelines  in  rural 
areas;  (2)  establishing  excavation 
damage  prevention  program 
requirements  for  hazardous  liquid  and 
carbon  dioxide  pipelines;  (3)  requiring, 
with  limited  exceptions,  line  markers 
for  g^s  transmission  lines  in  urban 
areas;  and  (4)  permitting  smaller 
lettering  on  line  markers  for  hazardous 
liquid  and  carbon  dioxide  pipelines  in 
heavily  developed  urban  areas. 

This  NPRM  proposes  to  amend 
§§  192.614  and  195.442  of  that  final  rule 
by  requiring  that  operators  of  interstate 
and  intrastate  pipelines  participate  in 
qualified  one-call  systems.  This  NPRM 
further  proposes  less  stringent  standards 
for  the  participation  of  small  entities, 
including  operators  of  master  meter 
systems  (defined  by  49  CFR  191.3), 
whose  primary  activity  does  not  include 
the  transportation  of  gas. 

One-Call  Systems 

A  one-call  system  is  a  commimication 
system  established  individually  or 
jointly  by  utilities,  government  agencies, 
or  other  operators  of  underground 
facilities  to  provide  a  single  telephone 
number  (other  methods  of 
communication  are  also  used)  for 
excavators  and  the  general  public  to  call 
to  notify  participating  members  of  their 
intent  to  engage  in  excavation  activities. 
Notices  of  intent  to  excavate  are 
received  by  the  operational  center  and 
are  transmitted  to  the  operators  of 
underground  pipeline  facilities  and 
other  underground  facilities  that 
participate  in  the  system.  Upon  receipt 
of  notices  of  intended  excavation 
activities,  participating  operators  that 
have  underground  facihties  in  that 
vicinity  arrange  for  the  timely 
identification  and  the  temporary 
marking  of  their  undergroimd  facilities. 
Underground  operators  may  inspect  the 
site  during  the  excavation  activities  to 
insure  the  safety  of  their  underground 
facilities. 

National  One-Call  Campaign 

Presently,  there  are  74  one-call 
systems  in  the  United  States  operating 
in  48  states  and  the  District  of 
Columbia.  Not  all  of  the  operating  one- 
call  systems  meet  the  qualifications  of  a 
"one-call  notification  system,"  as 


defined  in  49  CFR  198.39.  Two  states 
and  Puerto  Rico  are  cxirrently  without  a 
one-call  system. 

Approximately  45  states  and  the 
District  of  Columbia  have  damage 
prevention  laws,  that,  to  a  varying 
extent,  govern  the  activities  performed 
by  excavators  and  persons  locating  and 
temporarily  marking  underground 
facilities.  However,  most  of  the  existing 
state  damage  prevention  programs  do 
not  meet  all  of  the  requirements  of 
§198.37,  "State  one-call  damage 
prevention  program." 

To  address  the  problem  of  incomplete 
national  one-call  coverage  and  the 
deficiencies  in  some  of  the  existing  one- 
call  systems,  RSPA  has  launched  a 
national  campaign  to  encourage  states  to 
adopt  improved  one-call  notification 
systems.  The  national  campaign  will 
target  states  for  concentrated  outreach  to 
assist  these  states  in  their  efforts  to 
upgrade  their  current  one-call  systems. 
The  national  campaign  will  also  work 
with  selected  states  currently  without 
one-call  legislation  or  where  there  is  a 
need  to  strengthen  the  one-call 
legislation. 

Notice  of  Proposed  Rulemaking  (Docket 
No.  PS-101) 

The  issue  of  mandatory  participation 
in  one-call  systems  by  pipehne 
operators  was  touched  upon,  but  not 
proposed,  in  the  NPRM  titled  "Natural 
Gas  and  Hazardous  Liquid  Pipeline 
Damage  Prevention  Program"  (53  FR 
24747;  June  30, 1988).  The  NPRM 
requested  comments  on:  (1)  Whether 
RSPA  should  require  pipeline  operators 
to  participate  in  a  one-call  system,  even 
though  other  underground  utiUties  are 
not  required  to  participate;  and  (2) 
Whether  RSPA  should  require 
mandatory  participation  where  state  or 
local  law  requires  participation  by  other 
utilities. 

Comments  to  the  NPRM 

Of  the  43  comments  received  to 
question  (1),  17  were  in  full  or  partial 
support  and  26  were  opposed.  Among 
those  in  support,  a  state  regulatory 
agency  recommended  that  operators  not 
be  required  to  participate  if  the  service 
available  is  insufficient  for  the 
operators'  needs  or  unreasonably  priced 
for  the  service  rendered.  A  municipal 
utility,  opposed  to  mandatory 
participation,  stated  that  if  an  excavator 
must  make  more  than  one  call,  there  is 
no  true  one-call  system. 

Thirty  commenters  to  question  (2) 
expressed  full  or  partial  support,  and 
seven  were  opposed.  Among  those  in 
support,  a  state  regulatory  agency  said 
that  requiring  interstate  operators  to 
participate  in  one-call  programs  would 


enhance  public  safety.  A  gas 
transmission  company,  opposed  to 
mandatory  participation,  stated  that 
until  one-call  systems  are  required  to 
meet  minimum  requirements,  gas 
pipeline  operators  should  not  be  singled 
out  for  mandatory  participation. 

Commenters  opposed  to  mandatory 
participation  of  pipeline  operators  in 
one-call  systems  based  their  opposition 
on  the  lack  of  required  participation  by 
all  other  operators  of  underground 
utilities  and  other  facilities,  the  lack  of 
required  participation  by  all  excavators, 
and  the  lack  of  required  standards  for 
the  operation  of  one-call  systems. 
However,  RSPA  finds  it  significant  that 
none  of  the  commenters  expressed 
doubt  about  the  effectiveness  of  the  one- 
call  system  concept. 

Presentation  to  Advisory  Committees 

On  September  10  and  11, 1991,  RSPA 
presented  an  issue  paper  titled 
"Mandatory  Participation  in  Certain 
One-call  Systems"  to  its  two  pipeline 
advisory  committees,  the  Technical 
Pipeline  Safety  Standards  Committee 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee. 
The  informal  presentation  was  made  to 
brief  committee  members  on  the  topic  of 
mandatory  one-call  participation. 
Although  a  formal  vote  was  not  taken, 
the  advisory  committees  generally 
supported  the  idea  of  requiring  pipeline 
operators  to  participate  in  a  qualified 
one-call  system. 

After  the  briefing,  members  discussed 
various  issues  including  the  overlapping 
coverage  of  a  few  one-call  systems. 
RSPA  has  researched  this' problem  and 
has  determined  that  overlapping 
coverage  occurs  in  limited  areas  of 
about  seven  states.  In  these  areas, 
pipeline  operators  with  underground 
facilities  would  be  required  to 
participate  in  both  one-call  systems. 
RSPA,  however,  recognizes  that 
excavators  having  to  call  two  one-call 
systems  or  one-call  systems  having  to 
transmit  notifications  of  intent  to 
excavate  between  themselves  is 
confusing  and  burdensome  and 
encourages  the  one-call  systems  or 
states  where  overlapping  coverage 
occurs  to  resolve  the  issue. 

Requests  for  Mandatory  Participation 
and  the  Initiatives  of  Industry 

Several  sources  have  recommended 
that  the  Federal  government  require  all 
operators  of  underground  facilities 
mandatorily  participate  in  one-call 
systems.  The  Transportation  Research 
Board  (TRB)  of  the  National  Research 
Council  recommended  that  RSPA 
"require  gas  and  liquids  pipeline 
operators  to  join  existing  one-call 


UMI 


14716 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  53  /  Monday.  March  20,  1995  /  Proposed  Rules 


14717 


mfi 


systems  *   *   *"  (Special  Report  219, 
"Pipelines  and  Public  Safety").  TRB 
also  recommended  that  one-call  systems 
meet  minimum  standards  set  to  provide 
the  services  pipeline  operators  need. 

On  August  3,  1994.  various 
representatives  from  government  and 
industry  testified  before  the  Senate 
Committee  on  Commerce.  Science,  and 
Transportation  on  the  Comprehensive 
One-Call  Notification  Act  of  1994.  The 
National  Transportation  Safety  Board 
recommended  the  passage  of  one-call 
legislation  which  would  include 
requiring  full  participation  by  all 
organizations  that  operate  buried 
facilities.  Representatives  for  the 
hiterstate  Natural  Gas  Association  of 
America  and  for  the  American  Gas 
Association  also  encouraged  the  passage 
of  one-call  legislation  which  would 
include  the  requirement  that  all 
operators  of  underground  facilities  that 
are  at  risk  of  being  struck  by  outside 
excavators  participate  in  one-call 
systems.  A  representative  for  the 
Association  of  Oil  Pipe  Lines  also 
supported  one-call  legislation  that 
would  include  participation  in  one-call 
systems  by  excavators  and  by  owners  of 
underground  facilities,  including 
hazardous  liquid  pipelines  regulated  by 
RSPA. 

The  overwhelming  support  for 
mandatory  one-call  legislation  fit>m 
both  government  and  industry 
representatives  supports  the  need  for 
the  regulations  proposed  in  this  notice. 

49  CFR  Part  198 

Pursuant  to  49  U.S.C.  60114,  DOT  was 
mandated  to  require  each  state,  as  a 
condition  to  full  grant-in-aid,  to  require 
intrastate  pipeline  operators  to 
participate  in  one-call  notification 
systems.  RSPA  implemented  this 
mandate  by  publishing  49  CFR  part  198, 
"Grants  for  Pipeline  Safety  Programs: 
State  Adoption  of  One-Call  Damage 
Prevention  Program"  (55  FR  38688; 
September  20, 1990). 

Not  all  states  have  adopted  one-call 
damage  prevention  programs  that 
comply  with  part  198.  nor  are  all  states 
seeking  to  actively  and  effectively  adopt 
them.  Six  states  do  not  participate  in  the 
Federal  pipeline  safety  grant  program 
and  thus  do  not  come  under  part  198. 
In  addition,  because  Federal  law 
preempts  state  safety  regulations  of 
interstate  pipelines,  states  with  one-call 
damage  prevention  programs  meeting 
part  198  requirements  could  have 
difficulty  enforcing  them  against 
interstate  pipelines.  Thus,  a  need  exists 
for  a  Federal  rule  mandating  that  all 
pipelines  subject  to  parts  192  and  195 
participate  in  qualified  one-call  systems. 


Proposed  Regulations 

RSPA  proposes  to  remove  the  option 
in  §§  192.614(a)  and  195.442(a)  that 
permits  a  pipeline  operator  to  receive 
and  record  notification  of  planned 
excavation  activities  rather  than  to 
participate  in  a  qualified  one-call 
system  covering  the  area  where  the 
operator's  pipeline  is  located.  Moreover, 
in  response  to  the  concerns  expressed 
by  commenters  to  the  NPRM,  RSPA 
proposes  to  require  that  pipeline 
operators  only  participate  in  qualified 
one-call  systems.  A  one-call  system 
would  be  considered  qualified  if  the 
state  has  adopted  a  one-call  damage 
prevention  program  under  §  198.37.  A 
one-call  system  would  also  be 
considered  qualified  if  it  is  operated  in 
accordance  with  §  198.39,  provides  a 
pipeline  operator  an  opportunity  similar 
to  a  voluntary  participant  to  have  a  part 
in  management  responsibilities,  and 
does  not  assess  a  participating  pipeline 
operator  a  fee  disproportionate  to  the 
costs  of  the  one-call  system's  coverage 
of  the  operator's  pipeline. 

RSPA  also  proposes  to  extend  the 
excavation  damage  prevention  program 
requirements  to  petroleum  gas  systems 
subject  to  §  192.11  and  to  small  gas 
systems  whose  primary  activity 
includes  the  transportation  of  gas. 

RSPA  proposes  to  limit  the  current 
exemption  for  operators  of  gas  systems, 
including  operators  of  master  meter 
systems,  whose  primary  activity  does 
not  include  the  transportation  of  gas. 
However,  the  proposed  regulations  are 
sensitive  to  the  minimum  resources  of 
these  small  operators.  These  operators 
would  be  exempted  from  the 
requirements  to  identify  persons  who 
normally  engage  in  excavation  activities 
in  the  area  in  which  the  pipeline  is 
located,  and  to  provide  for  actual 
notification  of  those  identified  persons 
on  the  damage  prevention  progreun's 
existence  and  purpose  and  on  how  to 
learn  the  location  of  underground 
pipelines  before  excavation  activities 
begin.  These  small  operators  would  also 
be  exempted  fi-om  the  requirement  that 
the  damage  prevention  program  be 
written.  These  operators  would  still  be 
required  to  provide  a  means  of  receiving 
and  recording  notification  of  planned 
excavation  activities;  provide  for  actual 
notification  of  persons  who  give  notice 
of  their  intent  to  excavate  of  the  type  of 
temporary  marking  to  be  provided  and 
how  to  identify  the  markings;  provide 
for  temporary  marking  of  buried 
pipelines  in  the  area  of  excavation 
activity  before,  as  far  as  practical,  the 
activity  begins;  and  provide  for  the 
inspection  of  the  pipelines  that  the 


operator  has  reason  to  believe  could  be 
damaged  by  excavation  activities. 

Under  the  current  damage  prevention 
program  requirements,  a  pipeline 
operator  may  voluntarily  perform  any  of 
the  duties  required  by  the  damage 
prevention  program  through 
participation  in  a  public  service 
program,  such  as  a  one-call  system.  This 
voluntary  participation  is  still 
acceptable  to  meet  the  requirements  of 
the  damage  prevention  program  but 
such  participation  does  not  relieve  the 
operator  of  responsibility  for 
compliance  with  the  damage  prevention 
program. 

Under  the  proposed  regulation, 
pipeline  operators  in  areas  where  one- 
call  systems  are  not  yet  established,  or 
where  a  qualified  one-call  system  is  not 
yet  in  place,  would  continue  to  receive 
and  record  the  notification  of  planned 
excavation  activities  with  their  owm 
personnel.  However,  operators  would  be 
required  to  join  a  qualified  one-call 
system  once  it  has  been  established. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  notice  is  also  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  regulatory  evaluation  is 
available  for  review  in  this  docket. 

Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism"),  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available.  I  certify 
that  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

Paperwork  Reduction  Act 

The  cumulative  effect  of  this  NPRM 
will  be  no  additional  increase  in  the 
current  information  collection  burden 
requirements  for  gas  pipeline  operators 
and  hazardous  liquid  and  carbon 
dioxide  operators. 


List  of  Subjects 

49  CFR  Part  192 

Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Petroleum.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  parts 
192  and  195  to  read  as  follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5102,  60102,  60104. 
60108,  60109.  60110,  60113,  60118;  49  CFR 
1.53. 

2.  Section  192.614  would  be  amended 
by  revising  paragraph  (a),  by  removing 
paragraph  (c)(4).  by  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (d).  by 
revising  the  introductory  text  of  newly 
redesignated  (c)(2).  and  by  adding 
paragraphs  (b)  and  (e)  as  follows: 

$  1 92.61 4    Damage  Prevention  Program. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  each  operator 
of  a  buried  pipeline  shall  carry  out  in 
accordance  with  this  section  a  written 
program  to  prevent  damage  to  that 
pipeline  by  excavation  activities.  For 
the  purpose  of  this  section,  "excavation 
activities"  include  excavation,  blasting, 
boring,  tunneling,  backfilling,  the 
removal  of  above  ground  structiu^s  by 
either  explosive  or  mechanical  means, 
and  other  earth  moving  operations. 

(b)  An  operator  may  comply  with  any 
of  the  requirements  of  paragraph  (c)  of 
this  section  through  participation  in  a 
public  service  program,  such  as  a  one- 
call  system,  but  such  participation  does 
not  relieve  the  operator  of  responsibility 
for  compliance  with  this  section.  ' 
However,  an  operator  must  perform  the 
duties  of  paragraph  (c)(3)  of  this  section 
through  participation  in  a  one-call 
system,  if  that  one-call  system  qualifies 
under  either  of  the  following: 

(1)  The  state  has  adopted  a  one-call 
damage  prevention  program  imder 
§  198.37  of  this  chapter;  or 

(2)  The  one-call  system — 
(i)  Is  operated  in  accordance  with 

§  198.39  of  this  chapter; 

(ii)  Provides  a  pipeline  operator  an 
opportunity  similar  to  a  voluntary 
participant  to  have  a  part  in 
management  responsibilities;  and 

(iii)  Assesses  a  participating  pipeline 
operator  a  fee  that  is  not 
disproportionate  to  the  costs  of  the  one- 
call  system's  coverage  of  th^  operator's 
pipeline. 


(c)  •  •  * 

(2)  Provide  for  notification  of  the 
pubhc  in  the  vicinity  of  the  pipeUne 
and  actual  notification  of  the  persons 
identified  in  paragraph  (c)(1)  of  this 
section  of  the  following  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  program:  *  *  * 
*        *        •        *        • 

(e)  Pipelines  operated  by  persons 
(including  operators  of  master  meters) 
whose  primary  activity  does  not  include 
the  transportation  of  gas  need  not 
comply  with  the  following: 

(1)  The  requirement  of  paragraph  (a) 
of  this  section  that  the  damage 
prevention  program  be  written;  and 

(2)  The  requirements  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 

PART  195— [AMENDED] 

3.  The  authority  citation  for  part  195 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  60102  60104,  60108, 
60109:  49  CFR  1.53. 

4.  Section  195.442  would  be  amended 
by  revising  paragraph  (a),  by 
redesignating  paragraphs  (b)  and  (c)  as 

(c)  and  (d).  by  revising  the  introductory 
text  of  newly  redesignated  (c)(2).  and 
adding  paragraph  (b)  to  read  as  follows: 

§  195.442    Damage  Prevention  Program. 

(a)  Except  as  provided  in  paragraph 

(d)  of  this  section,  each  operator  of  a 
buried  pipeline  shall  carry  out  in 
accordance  with  this  section  a  written 
program  to  prevent  damage  to  that 
pipeline  by  excavation  activities.  For 
the  purpose  of  this  section,  "excavation 
activities"  include  excavation,  blasting, 
boring,  timneling.  backfilhng,  the 
removal  of  above  ground  structures  by 
either  explosive  or  mechanical  means, 
and  other  earth  moving  operations. 

(b)  An  operator  may  comply  with  any 
of  the  requirements  of  paragraph  (c)  of 
this  section  through  participation  in  a 
public  service  program,  such  as  a  one- 
call  system,  but  such  participation  does 
not  relieve  the  operator  of  responsibility 
for  compliance  with  this  section. 
However,  an  operator  must  perform  the 
duties  of  paragraph  (c)(3)  of  this  section 
through  participation  in  a  one-call 
system,  if  that  one-call  system  qualifies 
imder  either  of  the  following: 

(1)  The  state  has  adopted  a  one-call 
damage  prevention  program  imder 

§  198.37  of  this  chapter;  or 

(2)  The  one-call  system — 
(i)  Is  operated  in  accordance  with 

§  198.39  of  this  chapter; 

(ii)  Provides  a  pipeline  operator  an 
opportunity  similar  to  a  volimtary 
participant  to  have  a  part  in 
management  responsibilities;  and 

(iii)  Assesses  a  participating  pipeline 
operator  a  fee  that  is  not 


disproportionate  to  the  costs  of  the  one- 
call  system's  coverage  of  the  operator's 
pipeline. 

(c)  •  •  * 

(2)  Provide  for  notification  of  the 
public  in  the  vicinity  of  the  pipeline 
and  actual  notification  of  persons 
identified  in  paragraph  (c)(1)  of  this 
section  of  the  following  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  program:  *  *  * 
*        •        *        •        * 

Issued  in  Washington,  D.C.  on  March  14, 
1995. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  95-6724  Filed  3-17-95;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Chapter  V 

[Docket  No.  9^16,  Notice  01] 
Meeting  on  Regulatory  Reform 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
seek  information  from  the  public  on 
regulatory  reform  actions  the  agency 
should  taike  related  to  its  motor  vehicle 
regulations.  This  notice  also  invites 
written  comments  on  the  same  subject. 
DATES:  Public  meeting:  The  meeting  will 
be  held  on  March  29,  1995  at  1:00  p.m. 
Those  washing  to  make  oral 
presentations  at  the  meeting  should 
contact  Deborah  Parker,  at  Oie  address 
or  telephone  number  listed  below,  by 
March  27, 1995. 

Written  comments:  Written  comments 
are  due  by  April  7,  1995. 
ADDRESSES:  Public  meeting:  The  public 
meeting  will  be  held  at  the  following 
location:  Ramada  Inn  (near  the  Detroit 
Metro  Airport),  8270  Wickham  Road, 
Romulus.  MI  48174. 

Written  comments:  All  written 
comments  should  be  mailed  to  the 
Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  7th  Street  SW.,  Washington, 
DC  20590.  Please  refer  to  the  docket 
number  when  submitting  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Parker.  Director.  Special 
Projects  Staff.  NFS  01.1.  NHTSA.  400 
7th  Street  SW.,  Washington.  DC  20590 
(telephone  202-366-4931). 


UMI 


14718 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20,  1995  /  Proposed  Rules 


14719 


^B\ 


SUPPLEMENTARY  INFORMATION:  Calling  for 
a  new  approach  to  the  way  Government 
regulates  the  private  sector  President 
Clinton  asked  Executive  Branch 
agencies  to  report  to  him  by  June  1, 
1995,  on  ways  to  improve  the  regulatory 
process.  Specifically,  the  President 
requested  that  agencies:  (1)  Cut  obsolete 
regulations;  (2)  reward  agency  and 
regulator  performance  by  rewarding 
results,  not  red  tape;  (3)  create 
grassroots  partnerships  by  meeting, 
outside  of  Washington,  D.C.,  vdth  those 
affected  by  regulations  and  other 
interested  parties;  and  (4)  use 
consensual  rulemaking,  such  as 
regulatory  negotiation,  more  frequently. 
This  public  meeting  will  help  NHTSA 
to  comply  with  the  President's 
directives. 

The  Agency  is  focusing  at  this  time  on 
items  (1)  and  (4)  described  above.  For 
item  (1),  cut  obsolete  regulations,  the 
President  requested  that  we  "conduct  a 
page-by-page  review  of  all.  .  .agency 
regulations  now  in  force  and  eliminate 
or  revise  those  that  are  outdated  or 
otherwise  in  need  of  reform."  The 
President  requested  that  our  review 
include  consideration  of  at  least  the 
following: 

"  •  Is  this  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  intrusive  ways? 

•  Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountabihty,  do  the  job  as 
well? 

•  Could  the  States  or  local 
governments  do  the  job,  making  Federal 
regulation  uimecessary?  " 

To  assist  NHTSA  in  responding  to 
this  directive,  the  public's  views  on 
which  Motor  Vehicle-related  regulations 
(standards,  rules,  etc.,  are  all  used 
interchangeably  for  this  purpose)  should 
be  rescinded  or  revised  are  requested 
(the  agency  also  is  reviewing  its  non- 
motor  vehicle  related  regulations  but 
they  are  not  the  subject  of  this  meeting). 
Both  administratively  issued  and 
statutorily  mandated  regulations  are  the 
subject  of  this  review.  Suggestions 
should  be  accompanied  by  a  rationale 
for  the  action  and  the  expected 
consequences.  Recommendations 
should  be  based  on  at  least  the 
following  considerations: 

•  Cost-effectiveness. 

•  Administrative/compliance 
burdens. 


•  Whether  the  standard  is 
performance-oriented,  as  opposed  to 
design-oriented  or  is  technology- 
restricting. 

•  Small  business  effects. 

•  Frequency  of  rulemaking  to  amend 
or  clarify  requirements  (including 
inconsequentiality  petitions). 

•  Availability  of  voluntary  industry 
standards. 

•  Obsolete  requirements. 

•  Enforceability  of  the  standard. 

•  Whether  the  standard  reflects  a 
"common  sense"  approach  to  solving 
the  problem. 

In  considering  the  consequences  of 
any  recommendation  please  provide  the 
best  available  information  on  any  effects 
on  safety,  consumer  costs,  regulated 
party  testing/certification  costs,  small 
business  impacts,  competition,  etc. 

By  motor  vehicle-related  regulations, 
NH'TSA  means  all  those  standards/rules 
related  to  safety,  fuel  economy,  theft, 
consumer  information,  damageabiKty, 
and  domestic  content.  The  standards 
themselves  and  all  related  record- 
keeping and  procedural  requirements 
are  included.  Parts  520-594  of  Title  49, 
Transportation,  of  the  Code  of  Federal 
Regulations  are  encompassed. 

The  public  meeting  will  be  held  in 
conjunction  with  and  immediately  after 
the  agency's  previously  scheduled 
quarterly  technical  meeting. 

With  regard  to  item  (4),  consensual 
rulemaking,  the  agency  wants 
recommendations  on  which  active 
rulemakings — not  those  rules  already  in 
effect — would  be  appropriate  candidates 
for  the  regulatory  negotiation  process. 
Bear  in  mind  that  these  must  be 
rulemakings  in  which  the  various 
interested  parties  would  be  willing  to 
negotiate  solutions.  Currently,  the 
agency  is  conducting  a  regulatory 
negotiation  on  the  subject  of  optical 
headlamp  aim. 

Procedural  Matters 

As  noted  at  the  beginning  of  this 
notice,  persons  washing  to  speak  at  the 
public  meeting  should  contact  Deborah 
Parker  by  the  indicated  date.  To 
facilitate  communication.  NHTSA  will 
provide  auxiliary  aids  (e.g.,  sign- 
language  interpreter,  braille  materials, 
large  print  materials  and/or  a 
magnifying  device)  to  participants  as 
necessary,  during  the  meeting.  Thus, 
any  person  desiring  assistance  of 
auxiliary  aids  should  contact  Ms. 
Barbara  Cames,  NHTSA  Office  of  Safety 
Performance  Standards,  telephone  (202) 
366-1810,  no  later  than  March  23, 1995. 

Those  speaking  at  the  public  meeting 
should  limit  their  presentation  to  20 


minutes.  If  the  presentation  will  include 
slides,  motion  pictures,  or  other  visual 
aids,  the  presenters  should  bring  at  least 
one  copy  to  the  meeting  so  that  NHTSA 
can  readily  include  the  material  in  the 
public  record. 

NHTSA  staff  at  the  meeting  may  ask 
questions  of  any  speaker,  and  any 
participant  may  submit  written 
questions  for  the  NHTSA  staff,  at  its 
discretion,  to  address  to  other  meeting 
participants.  There  will  be  no 
opportunity  for  participants  directly  to 
question  each  other.  If  time  permits, 
persons  who  have  not  requested  time, 
but  wold  like  to  make  a  statement,  will 
be  afforded  an  opportunity  to  do  so. 

A  schedule  of  participants  making 
oral  presentation  will  be  available  at  the 
designated  meeting  room.  NHTSA  will 
place  a  copy  of  any  vmtten  statement  in 
the  docket  for  this  notice.  A  verbatim 
transcript  of  the  meeting  will  be 
prepared  and  also  placed  in  the  NHTSA 
docket  as  soon  as  possible  after  the 
meeting. 

Participation  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  NHTSA  invites 
written  comments  from  all  interested 
parties.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

If  a  conunenter  washes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  Comments  will  be  available 
for  inspection  in  the  docket. 

NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date.  It  is 
therefore  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Issued:  March  14, 1995. 

Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  95-6777  Filed  3-15-95;  1:03  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Soutwestem  Region,  Arizona;  Timber 
Resource  Analysis— Kallsab  National 
Forest 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Southwestern  Region  of 
the  Forest  Service  filed  a  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  in  the  Federal 
Register  (Vol.  56,  No.  37,  pages  7659- 
7660)  on  February  25, 1991.  Because  of 
changing  resource  conditions  and  new 
planning  issues,  the  original  Notice  of 
Intent  is  cancelled. 
RESPONSIBLE  OFRCIAL:  The  Regional 
Forester,  Southwestern  Region,  is  the 
responsible  official  for  decisions  that 
affect  the  Kaibab  National  Forest  Land 
and  Resource  Management  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director  of  Ecosystem  Management 
Planning,  Southwestern  Regional  Office, 
517  Gold  Avenue  SW.,  Albuquerque, 
NM  87102,  (505)  842-3210. 
SUPPLEMENTARY  INFORMATION:  The 
original  environmental  impact 
statement  process  was  initiated  to 
reanalyze  the  timber  resource  and  to 
amend  the  Kaibab  Land  and  Resource 
Management  Plan  as  needed.  A  draft 
environmental  impact  statement  was 
circulated  for  comment  in  July,  1994. 

Concurrent  to  the  Kaibab  process,  the 
Regional  Forester  conducted  another 
environmental  impact  statement  process 
to  amend  Southwestern  Region  Forest 
Plans  to  include  guidelines  for 
management  for  the  Mexican  spotted 
owl  and  northern  goshawk.  This  process 
did  not  include  the  Kaibab  National 
Forest.  The  Notice  of  Intent  for  the 
region-wide  amendment  was  filed  in  the 


Federal  Register  (Vol.  57.  No.  122, 
pages  28171-28172)  on  June  24, 1992.  A 
draft  environmental  impact  statement 
for  this  process  was  circulated  in 
December,  1994. 

Public  comments  received  from  both 
environmental  impact  statement  efforts 
requested  that  the  two  separate  forest 
plan  amendment  procedures  be 
combined.  Other  comments  suggested 
that  other  alternatives  need  to  be 
considered.  Additionally,  the  Mexican 
spotted  owl  was  listed  as  a  threatened 
species  under  the  Endangered  Species 
Act  with  a  recovery  plan  and  critical 
habitat  designation  currently  imder 
consideration  by  the  U.S.  Fish  and 
Wildlife  Service. 

The  Regional  Forester  decided  to 
combine  both  environmental  impact 
statement  processes  and  issue  a  revised 
draft  environmental  impact  statement 
that  covers  amendment  of  all  forest 
plans  in  the  Southwestern  Region. 
Comments  received  from  review  of  both 
draft  environmental  impact  statements 
will  be  considered. 

Dated:  March  14, 1995. 
Arthur  S.  Briggs, 
Acting  Deputy  Regional  Forester, 
Southwestern  Region. 
|FR  Doc.  95-6775  Filed  3-17-95;  8:45  am) 
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Southwestern  Region,  Arizona,  New 
Mexico,  West  Texas  and  Oklahoma; 
Amendment  of  National  Forest  Plans  in 
the  Southwestern  Region  To  Include 
Guidelines  for  Management  of  Habitat 
for  the  Mexican  Spotted  Owl  and 
Northern  Goshawk 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Southwestern  Region  of 
the  Forest  Service  filed  a  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  in  the  Federal 
Register  (Vol.  57,  No.  122,  pages  28171- 
28172)  on  June  24, 1992.  Because  of 
changing  resource  conditions  and  new 
planning  issues,  the  original  Notice  of 
Intent  is  revised. 

DATES:  This  notice  is  effective  March  20, 
1995. 


RESPONSIBLE  OFFICIAL:  The  Regional 
Forester.  Southwestern  Region,  is  the 
responsible  official  for  decisions  that 
affect  Southwestern  Region  Forest  Land 
and  Resource  Management  Plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director  of  Ecosystem  Management 
Planning,  Southwestern  Regional  Office, 
517  Gold  Avenue  SW.,  Albuquerque, 
NM  87102,  (505)  842-3210. 

SUPPLEMENTARY  INFORMATION:  The 
original  environmental  impact 
statement  process  was  initiated  to 
amend  Southwestern  Region  Forest 
Plans  to  include  guidelines  for 
management  for  the  Mexican  spotted 
owl  and  northern  goshawk.  This  process 
did  not  include  the  Kaibab  National 
Forest.  A  draft  environmental  impact 
statement  for  this  process  was  circulated 
in  December,  1994. 

Concurrent  to  this  process,  a  separate 
timber  analysis  and  forest  plan 
amendment  process  was  being 
conducted  for  the  Kaibab  National 
Forest.  A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  this 
process  was  filed  in  the  Federal 
Register  (Vol.  56,  No.  37,  pages  7659- 
7660)  on  February  25,  1991.  A  draft 
environmental  impact  statement  was 
circulated  for  comment  in  July,  1994. 

Public  comments  received  from  both 
environmental  impact  statement 
processes  requested  that  the  two 
separate  procedures  be  combined.  Other 
comments  suggested  that  other 
alternatives  need  to  be  considered. 
Additionally,  the  Mexican  spotted  owl 
was  listed  as  a  threatened  species  under 
the  Endangered  Species  Act  with  a 
recovery  plan  and  critical  habitat 
designation  currently  under 
consideration  by  the  U.S.  Fish  and 
Wildlife  Service. 

The  Regional  Forester  decided  to 
combine  both  environmental  impact 
statement  processes  and  issue  a  revised 
draft  environmental  impact  statement 
that  covers  amendment  of  all  forest 
plans  in  the  Southwestern  Region. 
Comments  received  from  review  of  both 
draft  environmental  impact  statements 
will  be  considered. 

A  revised  draft  environmental  impact 
statement  will  be  available  for  public 
comment  for  90  days  in  January,  1996. 
A  final  environmental  impact  statement 
should  be  released  in  fall  of  1996. 
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Dated:  March  14. 1995. 
Arthur  S.  Briggs. 
Acting  Depu  ty  Regional  Forester, 
Southwestern  Region. 
IFR  Doc.  95-6773  Filed  3-17-95;  8:45  ami 
BtLUNQ  CODE  3410-11-M 

Souttiwest  Washington  Provincial 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 

action:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  April  20, 1995  in  Kelso. 
Washington,  at  the  Red  Lion  Inn,  near 
Interstate  5  at  Exit  No.  39.  The  meeting 
will  hegin  at  9  a.m.  and  continue  until 
4  p.m.  Meeting  purpose  is  to  orient  new 
Advisory  Committee  members  to  the 
President's  Northwest  Forest  Plan  and 
the  Advisory  Committee  process. 
Agenda  items  to  be  covered  include:  (1) 
Introductions  of  Committee  members; 
(2)  context  of  the  Advisory  Committee, 
including  background  on  the  Forest 
Plan;  (3)  mission  and  purpose  of  the 
Province  Advisory  Committee;  (4) 
overview  of  Federal  agency  missions;  (5) 
Advisory  Committee  roles;  (6)  Public 
Involvement  strategy;  (7)  Decision 
Process  and  Criteria;  (8)  Travel 
Requirements;  (9)  Public  Open  Forum. 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  near  the 
conclusion  of  the  meeting.  Interested 
speakers  will  need  to  register  at  the 
door.  The  Committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Mark  Maggiora,  Pubhc  Affairs  Officer, 
at  (360)  750-5007,  or  write  Forest 
Headquarters  Office,  Gifford  Pinchot 
National  Forest,  6926  E  Fourth  Plain 
Blvd.,  PO  Box  8944  Vancouver,  WA 
98668. 

Dated:  March  10, 1995. 
Ted  C.  Stubblefield, 
Forest  Supervisor. 

IFR  Doc.  95-6710  Filed  3-17-95;  8:45  am] 
BILLING  CODE  3410-11-M 

RIN  0596-AA 

Use  Of  Bait  in  Hunting 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  adoption  of  final  policy. 


summary:  The  Forest  Service  gives 
notice  of  its  final  policy  on  the  use  of 
bait  in  hunting  resident  game  on 
National  Forest  System  lands.  This 
policy  has  been  issued  to  Agency 
employees  as  an  amendment  to  the 
Forest  Service  Manual  2640.  The 
intended  effect  of  the  final  policy  is  to 
clarify  the  Agency's  role  with  regard  to 
baiting  in  relation  to  the  role  of  the 
States  and,  thus,  to  provide  a  consistent 
approach  to  the  regulation  of  baiting 
resident  game  on  National  Forest 
System  lands. 

EFFECTIVE  DATE:  This  policy  is  effective 
March  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  policy  should  be 
addressed  to  Robert  Nelson,  Wildlife, 
Fish,  and  Rare  Plants  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  D.C.  20090-6090.  (202) 
205-1205. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  14. 1994.  the  Forest  Service 
published  a  proposed  policy  on  the 
Agency's  role  in  regulating  the 
placement  of  bait  to  attract  resident 
game  on  National  Forest  System  lands 
(59  FR  17758).  Public  comment  was 
invited.  The  comment  period  closed 
June  13. 1994. 

The  focus  of  the  proposed  policy  was 
that  the  Forest  Service  would  continue 
to  honor  State  regulations  of  fish  and 
wildlife  populations,  including  hunting 
and  hunting  practices.  Where  baiting  is 
allowed  by  States,  the  practice  would 
continue  on  National  Forest  System 
lands  unless  the  authorized  officer  was 
to  determine  on  a  site-specific  basis  that 
the  use  of  bait  conflicts  with  Federal 
laws  or  regulations,  forest  plan 
direction,  or  other  uses  or  users.  In  such 
case,  the  authorized  officer  could 
prohibit  or  restrict  use  of  bait,  in  an 
area,  by  issuing  a  closure  order. 
However,  the  authorized  officer  would 
first  consult  with  the  State  fish  and 
wildlife  agency  to  see  if  the  conflict 
could  be  resolved  without  a  closure  or 
restrictive  order. 

During  the  public  comment  period, 
the  Forest  Service  received  1,249 
comments  on  the  proposed  poUcy. 
Comments  were  received  fi-om  76 
groups  and  private  organizations.  29 
State  fish  and  wildlife  agencies,  1 
American  Indian  Tribal  government,  1 
Federal  agency,  and  from  private 
citizens  located  in  46  States  and  the 
District  of  Columbia.  Of  the  total 
comments  received,  86  percent  were 
from  individuals  representing 
themselves.  Forty-five  percent  of  the 
comments  agreed  with  the  proposed 


poUcy  either  in  its  entirety  or  with 
suggested  modifications,  while  fifty-one 
percent  did  not  support  the  proposed 
pohcy.  The  analysis  of  the  public 
comments  was  accomplished  using 
standard  Forest  Service  procedures 
designed  to  ensure  an  objective  and 
systematic  analysis.  The  Agency  has 
considered  these  comments  and,  in 
response,  where  appropriate  the  Agency 
is  adopting  modifications  in  the  final 
poUcy.  A  summary  of  the  comments 
received  and  the  Agency's  response  to 
them  follows. 

Summary  of  Comments  Received 

Form  letters  and  modified  form  letters 
made  up  61  percent  of  the  1,249  total 
comments.  The  majority  of  these  letters 
were  not  directed  at  specific  provisions 
of  the  policy;  rather,  most  of  these 
comments  objected  to  the  practice  of 
baiting  in  hunting  but  did  not  address 
State  and  Federal  roles  in  the 
administration  of  a  hunting  practice. 
These  respondents  simply  stated  that 
they  were  against  the  use  of  bait  in 
hunting  and  that  this  practice  should 
not  be  allowed  on  National  Forest 
System  lands.  Among  reasons  cited 
were  that  bait  is  detrimental  to  the  non- 
hunting  recreation  experience;  and  bait 
may  cause  pollution  or  may  be  a  risk  to 
human  health  and  safety.  Other  topics 
addressed  were  the  need  for 
environmental  documentation  under  the 
National  Environmental  Policy  Act, 
State  versus  Federal  jurisdiction  over 
wildlife  resources,  population 
decimation  and  species  viability, 
threatened  and  endangered  species 
being  killed,  conditioning  of  wildlife  to 
human  food  sources,  and  disruption  of 
biological  diversity  and  ecological 
processes. 

A  summary  of  specific  comments  by 
broad  subject  and  the  Agency's  response 
to  these  comments  follows. 

1.  Comment:  Impact  of  Baiting  on 
Recreation.  A  number  of  respondents 
feel  that  baiting  causes  a  garbage 
problem,  is  detrimental  to  recreation 
experience,  is  a  source  of  pollution,  and 
poses  health  and  safety  risks.  The 
reviewers  feel  that  baiting  has  a  negative 
impact  on  the  majority  of  forest  users 
and,  therefore,  grants  a  small  group 
"special  advantages  on  land  meant  to  be 
enjoyed  by  all." 

Response:  The  fact  that  an  activity  is 
enjoyed  by  a  minority  of  forest  users 
does  not  mean  that  the  activity  should 
be  banned.  The  Forest  Service  has 
consistently  cooperated  with  State 
agencies  to  help  them  develop 
regulations  that  minimize  conflict 
between  hunters  using  baits  and  other 
forest  users.  Under  the  proposed  pohcy, 
the  Forest  Service  would  close  specific 
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areas  to  baiting  if  conflicts  cannot  be 
resolved  with  the  State  agencies 
regarding  the  protection  of  Federal 
resources  and  uses,  including 
recreation.  This  has  been  retained  in  the 
final  policy. 

2.  Comment:  Retention  of  Baiting 
Practices.  Many  reviewers  characterized 
bear  baiting  as  "disgusting," 
"offensive,"  "revolting,"  "repulsive," 
"inhumane,"  "unsporting,"  and 
"unethical."  These  persons  feel  strongly 
that  the  practice  of  baiting  should  be 
outlawed  on  National  Forest  System 
lands. 

Response.  While  the  Agency  respects 
the  reviews  of  those  who  object  to 
baiting,  the  final  poHcy  is  not  intended 
to  determine  whether  or  not  the  practice 
of  using  bait  in  hunting  is  to  be  allowed 
on  National  Forest  System  lands,  but 
whether  the  use  of  bait  needs  regulation 
by  the  Forest  Service  beyond  that 
required  by  the  State.  The  practice  of 
placing  bait  (food  or  scent  to  attract 
wildhfe)  is  a  hunting  activity  subject  to 
State  law  and  regulations.  Federal  land 
management  statutes  acknowledge  the 
States'  traditional  role  in  managing  fish 
and  wrildlife;  see  the  National  Forest 
System  Organic  Administration  Act  at 
16  U.S.C.  480,  the  Multiple  Use- 
Sustained  Yield  Act  at  16  U.S.C.  528, 
the  Sikes  Act  at  16  U.S.C.  670h,  and  the 
Federal  Land  Policy  and  Management 
Act,  at  43  U.S.C.  1732.  Generally,  the 
use  of  bait  in  hunting  is  not  contrary  to 
Federal  interests.  The  final  policy 
acknowledges  the  State  fish  and  wildlife 
agencies'  authority  to  adopt  hunting 
regulations  and  provides  for  Federal 
action  if  State  regulations  do  not  protect 
Federal  interests. 

3.  Co/nmen/;  Clarity  of  Policy.  Several 
reviewers  felt  that  the  reasons  for 
closing  an  area  to  baiting  were  not 
clearly  stated  in  the  proposed  policy.  In 
addition,  concerns  were  raised  that  the 
policy  would  not  require  review  of  State 
regulation  and  that  Forest  Service 
officers  therefore  would  not  identify 
problems  that  would  be  the  basis  for 
closure  actions. 

Response.  In  consideration  of  these 
comments,  the  Forest  Service  has 
modified  the  April  14, 1994  proposal  to 
emphasize  the  Agency's  intent  to 
monitor  State  regulations.  Such 
monitoring  is  a  routine  practice  under 
Agency  Memorandums  of 
Understanding  (MOUs)  with  State 
wildlife  agencies.  Direction  to  Forest 
Service  employees  on  entering  into  and 
operating  under  such  MOU's  is  set  out 
in  a  different  chapter  of  FSM  2600  than 
the  use  of  bait  policy.  Nevertheless, 
Forest  Service  monitoring  of  State 
regulations  has  been  emphasized  in  the 
FSM  2640  baiting  use  poliqy  as  a  show 


of  good  faith  to  those  who  raised  the 
concern  about  Forest  Service  review  of 
State  regulations.  It  should  also  be 
pointed  out  that,  in  the  day-to-day 
monitoring  of  activities  on  National 
Forest  System  lands.  Agency  employees 
will  be  aware  of  practices  under  those 
regulations  that  appear  to  conflict  with 
land  and  resource  management  plan 
standards  and  guidelines,  which  must 
be  consistent  with  Federal  law.  The 
final  pohcy  makes  explicit  the 
circumstances  under  which  the 
authorized  officer  must  close  an  area  to 
baiting  as  follows: 

a.  The  State  laws  and  regulations  on 
placement  of  bait  are  not  adequate  to 
protect  forest  land  or  other  resources  or 
users  in  a  particular  location.  The 
determination  of  the  adequacy  of  State 
laws  and  regulations  shall  be  based  on 
consideration  of  the  likely  impact  of 
baiting  on  such  matters  as  water  quality, 
public  health  and  safety,  the  potential 
for  litter,  sanitation  problems,  or  the 
potential  to  threaten  the  viability  of 
wildlife; 

b.  The  effects  of  baiting  are 
inconsistent  with  direction  in  the 
applicable  forest  plan;  or 

c.  The  State  laws  and  regulations 
conflict  with  Federal  law,  such  as  the 
Endangered  Species  Act. 

2.  Where  the  authorized  officer 
determines  that  baiting  should  be 
restricted  or  prohibited,  the  following 
actions  are  necessary: 

a.  The  officer  shall  immediately 
inform  the  State  fish  and  wildlife 
agency  of  the  determination;  and 

b.  If,  after  consultation  and 
coordination,  the  State  is  unable  to 
resolve  the  matter  with  the  Forest 
Service,  the  authorized  officer  shall 
close  the  area  to  baiting  or  otherwise 
restrict  baiting  by  issuing  an  order 
pursuant  to  Part  261  of  Title  36  of  the 
Code  of  Federal  Regulations  (36  CFR 
Part  261)." 

4.  Comment:  Impact  on  American 
Indians.  Two  reviewers  specifically 
asked  what  impact  the  proposed  policy 
would  have  on  American  Indian  Tribes 
and  their  treaty  rights  regarding  hunting 
and  fishing. 

Response.  The  final  pohcy  will  not 
affect  valid  treaty  rights  reserved  to 
American  Indian  Tribes  on  National 
Forest  System  lands.  An  explicit 
statement  to  this  effect  has  been  added 
to  the  final  policy. 

5.  Comment:  Impact  on  Protection  of 
Inventoried  Resources.  Some  reviewers 
expressed  the  view  that  the  proposed 
pohcy  would  not  allow  the  Forest 
Service  to  adequately  "protect 
inventoried  resources"  required  by  the 
National  Forest  Management  Act. 


Response.  The  Multiple-Use 
Sustained-Yield  Act  (MUSYA)  and  the 
National  Forest  Management  Act 
(NFMA)  directs  the  Forest  Service  to 
manage  and  conserve  the  land  and 
resources  of  the  National  Forest  System 
for  multiple  uses.  The  Muhiple-Use 
Sustained- Yield  Act  (MUSYA) 
specifically  maintains  the  States' 
traditional  wildlife  management  roles 
with  regard  to  fish  and  wildlife  on 
National  Forest  System  lands. 
Accordingly,  the  final  policy  (2643.12) 
estabUshes  the  conditions  under  which 
Federal  action  will  be  taken  when  State 
regulations  are  not  sufficiently 
protective  and  incorporates  procedures 
for  consulting  with  the  responsible  State 
agencies  to  ensure  that  Federal  interests 
are  protected. 

6.  Comment:  National  Environmental 
Protection  Act  (NEPA)  Compliance.  The 
Forest  Service,  has  made  a  preliminary 
finding  using  a  Categorical  Exclusion, 
but  a  number  of  respondents  believe 
that  an  Environmental  Assessment  (EA) 
or  an  Environmental  Impact  Statement 
(EIS)  is  required  because  the  proposed 
policy  is  highly  controversial,  and  in  the 
view  of  these  respondents,  a  major 
Federal  action  of  wide  scope  that  will 
have  a  significant  impact  on  vkrildlife. 

Response.  In  publishing  the  proposed 
policy,  the  Agency  indicated  that  its 
preliminary  conclusion  was  that  the 
proposal  should  be  categorically 
excluded  &t)m  documentation  in  an  EA 
or  EIS.  However  after  reviewing  the 
public  comments  received  during  the 
60-day  comment  period,  the  Forest 
Service  prepared  an  Environmental 
Assessment  and  based  on  a  Finding  of 
No  Significant  Impact  (FONSl).  has 
determined  that  an  EIS  is  not  needed.  A 
copy  of  the  environmental  assessment, 
decision  notice  and  FONSI  may  be 
obtained  by  calling  the  number  listed 
earlier  in  this  notice  under  FOR  FURTHER 
INFORMATION  CONTACT. 

7.  Comment:  Use  of  Special  Use 
Permits.  Several  reviewers  indicated 
that  the  agency  should  issue  special  use 
permits  for  baiting  and  that  this  process 
would  alleviate  some  of  the  problems 
associated  with  bear  baiting,  such  as 
litter. 

Response.  As  noted  in  the  preamble  to 
the  proposed  policy,  some  Forest 
Service  units  have  used  special  use 
permits  in  the  past  to  regulate  baiting. 
However,  the  policy  review  that  has 
been  undertaken  over  the  past  few  years 
has  clearly  show^  that  the  issuance  of 
special  use  permits  is  not  appropriate. 
Specifically,  the  Forest  Service  special 
use  authorization  regulations  at  36  CFR 
251.50  exempt  certain  noncommercial 
use  and  occupancy,  including 


14722 


Federal  Register  /  Vol.  60.  No.  53  /  Monday,  March  20.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20,  1995  /  Notices 


14723 


^mfl 


"hunting,"  h-om  the  sp>ecial  use 
authorization  requirement. 

This  was  the  basis  for  the  provision  in 
the  April  14, 1994  proposed  policy 
stating,  "Special  use  authorizations 
shall  not  be  issued  for  placing  bait  on 
National  Forest  System  lands  for 
hunting  purposes  (36  CFR  251.50(c))." 
However,  since  the  final  poHcy  now 
clearly  indicates  the  circumstances  and 
process  by  which  the  authorized  officer 
may  restrict  or  prohibit  baiting  through 
the  use  of  closure  orders,  the  exphcit 
prohibition  on  the  issuance  of  special 
use  permits  to  regulate  baiting  is 
unnecessary  and,  therefore,  has  not  been 
retained  in  the  Hnal  policy. 

8.  Comment:  State  Jurisdiction  Over 
National  Forest  System  Land.  Many 
reviewers  felt  that  State  wildlife 
agencies  should  not  be  given  control 
over  hunting  practices  on  NFS  lands. 

Response.  As  noted  in  the  notice  of 
proposed  policy.  Federal  land 
management  statutes  acknowledge  the 
States'  traditional  role  in  managing  fish 
and  wildlife.  The  Forest  Service, 
therefore,  is  generally  reluctant  to 
override  State  fish  and  wildlife 
regulation,  except  where  Federal 
interest,  such  as  protection  of  forest 
land,  resources,  and  users,  require 
Federal  intervention.  The  practice  of 
placing  bait  is  a  hunting  activity  subject 
to  State  laws  and  regulations  and  the 
final  policy  retains  the  explicit 
statement  to  this  effect. 

9.  Comment:  Impact  on  Grizzly  Bear 
and  Other  At  Risk  Species.  One  group 
indicated  that  it  was  greatly  concerned 
about  the  direct  and  indirect  danger  of 
mortality  posed  to  grizzly  bear  and  other 
at-risk,  threatened,  and  endangered 
species  in  the  Greater  Yellowstone 
Ecosystem  by  the  practice  of  baiting  for 
bear. 

Response.  States  as  well  as  Federal 
agencies  have  extensive  responsibilities 
under  the  Endangered  Species  Act  to 
conserve  resident  species  determined  to 
be  endangered  or  threatened.  If  State 
regulations  are  ac^equate  to  protect 
grizzly  bears  or  any  other  threatened  or 
endangered  species,  no  action  is  needed 
by  the  Forest  Service.  The  final  policy 
will  not  allow  any  practices  that  would 
endanger  any  species.  By  interagency 
agreement,  and  the  policy  already  stated 
in  FSM,  2676.16b,  for  baiting  for  black 
bear  hunting  is  as  follows: 

"Reduce  tlie  potential  for  preventable 
mortality  on  National  Forest  System  lands  by 
enforcing  the  Inter-agency  [Grizzly  Bear) 
Guidelines  which  specify  no  baiting  for  black 
bear  hunting  in  areas  designated  as 
Management  Situation  1(FSM  2676.11,  ex.  1). 
Make  this  information  available  to  hunters  at 
Forest  Service  offices  and  at  campsites  in 
black  bear  hunting  areas.  Work  with 


appropriate  State  wildlife  law  enforcement 
ofTicials  to  ensure  compliance. 

Work  with  State  wildlife  agencies  toward 
the  elimination  of  baiting  for  black  bear 
hunting  in  Management  Situation  2  areas 
where  grizzlies  are  know  or  are  likely  to 
occur.  Inform  black  bear  hunters  in 
Management  Situation  2  areas  about  the  risk 
of  shooting  a  grizzly  bear  (as  a  result  of 
niistaking  it  for  a  black  bear)  that  may  be 
attracted  to  the  bait." 

10.  Comment:  Human  Health  and 
Safety.  A  number  of  reviewers  felt  that 
baiting  will  cause  an  increase  in 
conflicts  between  bears  and  people, 
creating  hurpan  health  and  safety  issues. 

Response.  There  is  no  evidence  that 
baiting  increases  human-wildlife 
conflicts;  moreover,  the  final  policy 
specifically  provides  that  the  Forest 
Service,  may  close  an  area  to  baiting  in 
cases  where  a  threat  to  human  health 
and  safety  from  conflicts  with  bears,  are 
likely  to  arise. 

11.  Comment:  Impact  on  Other 
Wildlife.  One  frequently  raised  concern 
is  that  other  species  will  be  attracted  to 
bait  stations  only  to  be  shot  or  otherwise 
harmed.  These  respondents  assert  that 
baiting  practices  will  lead  to  wildlife 
being  conditioned  to  search  for 
unnatural  food  sources,  thereby 
increasing  the  prevalence  of  campsite 
raids  and  other  conflicts. 

Response.  It  is  possible  that  wildlife 
species  other  than  black  bears  could  be 
attracted  to  baits.  Such  an  occurrence 
does  not  necessarily  mean  that  the 
species  would  be  either  shot  or  harmed. 
Baiting  actually  improves  the  chance 
that  the  hunted  species  is  clearly 
identiHed  before  being  shot,  and 
therefore  should  improve  the  chances 
that  other  species  are  not  shot 
accidentally. 

Bears  do  not  become  conditioned  to 
baits.  Bear  baits  are  temporary  features. 
Once  the  bait  is  removed,  bears  revert  to 
natural  foods.  However  if  the  authorized 
officer  determined  that  the  State  law 
and  regulations  on  placement  of  bait  are 
not  adequate  to  protect  other  wildlife  in 
a  particular  location,  the  area  could  be 
closed  to  baiting.  The  policy  provides 
explicitly  that  the  determination  of  the 
adequacy  of  State  laws  and  regulations 
shall  be  based  on  consideration  of  the 
likely  impact  of  baiting  on  such  matters 
as  water  quality,  public  health  and 
sanitation,  the  potential  for  litter,  or  the 
potential  to  threaten  the  viability  of 
wildlife. 

12.  Comment:  Ecosystem 
Management.  A  number  of  respondents 
commented  that  bear  baiting  has 
negative  implications  for  ecosystem 
management  and  disrupts  the  social  and 
ecological  balance  of  the  forest 
environment. 


Response.  Where  properly  regulated, 
baiting  is  not  known  to  affect  ecological 
processes.  Forest  Service  management 
of  the  National  Forest  System  is  aimed 
at  promoting  the  sustainability  of 
ecosystems.  The  Agency's  land  ethic  is 
to  promote  the  sustainability  of 
ecosystems  by  ensuring  their  health, 
diversity,  and  productivity.  Ecosystem 
management  is  based  on  resource 
sustainability  and  recognizes  that 
people  are  part  of  ecosystem 
management.  The  Agency  believes  this 
is  fully  consistent  with  its  purpose  and 
mission  and  therefore  no  change  is 
made  to  the  policy  in  response  to  this 
concern. 

Conclusion 

Having  considered  the  comments 
received,  the  Forest  Service  is  adopting 
a  final  policy  on  the  use  of  bait  on 
National  Forest  System  lands.  The 
policy  retains  the  long-standing  reliance 
on  State  regulation  of  baiting  resident 
game.  Where  State  law  and  regulation 
permit  baiting  the  practice  is  permitted 
on  National  Forest  System  lands  unless 
the  authorized  officer  determines  on  a 
site  specific  basis  that  the  practice 
conflicts  with  Federal  laws  or 
regulations,  or  forest  plan  direction,  or 
would  adversely  affect  other  forest  uses 
or  users.  The  text  of  the  final  policy  as 
it  is  being  issued  to  Forest  Service 
employees  is  set  out  at  the  end  of  this 
notice. 

Environmental  Analysis 

An  environmental  assessment  was 
prepared  to  identify  the  environmental 
effects  of  this  policy  and  three 
alternative  baiting  policies.  A  finding  of 
no  significant  impact  (FONSI)  was 
made,  documenting  that  there  are  no 
direct,  indirect  or  cumulative  significant 
impacts  to  the  human  environment 
arising  from  the  implementation  of  this 
policy.  A  copy  of  the  environmental 
assessment,  finding  of  no  significant 
impact,  and  decision  notice  will  be  sent 
to  interested  publics  upon  request. 

Controlling  Paperwork  Burden  On  The 
Public 

This  policy  will  not  result  in 
additional  paperwork.  Therefore,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 
and  implementing  regulations  at  5  CFR 
part  1320  do  not  apply. 

Regulatory  Impact 

This  policy  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12888  on  Federal  Regulations.  It  has 
been  determined  that  this  is  not  a 
significant  policy. 


Dated:  March  15, 1995. 
David  G.  linger. 

Associate  Chief. 

Forest  Service  Manual 

Chapter  2640 — Stocking  and  Harvesting 
Amendment  No.  95-2600 

(Note:  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Manual  that  are  relevant  to 
this  notice  are  set  out  here.  The  final  policy 
also  includes  minor  revisions  to  existing 
codes  and  subject  headings.  The  audience  for 
this  direction  is  Forest  Service  employees 
responsible  for  coordinating  wildlife 
management  on  National  Forest  System  lands 
with  State  fish  and  wildlife  agencies.) 

2643— Applicability  of  State  Fish  and 
Wildlife  Laws  and  Regulations.  The  Forest 
Service  actively  coop>erates  in  the 
development  of  State  6sh  and  wildlife  laws 
and  regulations  and  may  assist  in  the 
enforcement  of  State  6sh  and  wildlife  laws 
on  National  Forest  System  lands.  Pursuant  to 
FSM  2610,  Regional  Foresters  shall  ensure 
that  memorandums  with  State  6sh  and 
wildlife  agencies  recognize  the  role  of  the 
Forest  Service  in  cooperating  in  the 
development  of  State  6sh  and  wildlife  laws 
and  regulations,  especially  those  addressing 
hunting,  fishing,  and  trapping  as  they  would 
apply  to  occupancy  and  use  of  National 
Forest  System  lands. 

2643.1 — Hunting,  Fishing,  and  Tmpping 
Regulations.  Hunting,  6shing,  and  trapping 
of  6sh  and  wildlife  and  associated  practices 
on  National  Forest  System  lands  are  subject 
to  State  fish  and  wildlife  laws  and 
regulations,  unless  one  or  both  of  the 
following  apply: 

1.  State  6sh  and  wildlife  laws  and 
regulations  conflict  with  Federal  laws;  or 

2.  State  laws  and  regulations  would  f>ermit 
activities  that  conflict  with  land  and  resource 
management  responsibilities  of  the  Forest 
Service  or  that  are  inconsistent  with 
direction  in  forest  plans. 

2643. 1 2— Use  of  Bait  for  Resident  Game 
Hunting.  The  use  of  bait  for  the  purpose  of 
taking  resident  game  on  National  Forest 
System  lands  in  a  hunting  practice. 

The  practice  is  prohibited  on  National 
Forest  System  lands  where  State  hunting 
regulations  prohibit  its  use.  Where  States 
permit  the  use  of  bait  for  attracting  resident 
game,  this  activity  is  allowed  on  National 
Forest  System  lands,  subject  to  State  hunting 
laws  and  regulation,  unless  the  authorized 
officer  determines  on  a  site-specific  basis  that 
there  is  a  need  to  prohibit  or  restrict  the 
practice. 

1.  The  authorized  officer  shall  continually 
monitor  State  hunting  regulations  with 
regard  to  the  use  of  bait.  A  site-specific 
restriction  or  prohibition  on  baiting  shall 
occur  when  the  authorized  officer  determines 
that  one  or  more  of  the  following 
circumstances  exists: 

a.  The  State  laws  and  regulations  on 
placement  of  bait  are  not  adequate  to  protect 
forest  land,  other  resources,  or  users  in  a 
particular  location.  The  determination  of  the 
adequacy  of  State  laws  and  regulations  shall 
be  based  on  consideration  of  the  likely 


impact  of  baiting  on  such  matters  as  water 
quality,  public  health  and  safety,  the 
potential  for  litter,  sanitation  problems,  or 
the  potential  to  threaten  the  viability  of 
wildlife; 

b.  The  effects  of  baiting  are  not  consistent 
with  direction  in  the  applicable  forest  plan; 
and 

c.  The  State  laws  and  regulations  conflict 
with  Federal  law,  such  as  the  Endangered 
Species  Act. 

2.  Where  the  authorized  officer  determines 
that  baiting  must  be  restricted  or  prohibited, 
the  following  actions  are  necessary: 

a.  The  officer  shall  immediately  inform  the 
State  fish  and  wildlife  agency  of  the 
determination;  and 

b.  If,  after  consultation  and  coordination, 
the  State  is  unable  to  resolve  the  matter  with 
the  Forest  Service,  the  authorized  officer 
shall  close  the  area  to  baiting  or  otherwise 
restrict  baiting  by  issuing  an  order  pursuant 
to  Part  261  of  Title  36  of  the  Code  of  Federal 
Regulations  (36  CFR  Part  261).  ^ 

3.  Where  the  hunting  season  is  underway 
and  it  would  be  impracticable  to  issue  an 
order  to  close  an  area  to  baiting,  the 
authorized  officer  shall  take  such  measures 
as  appropriate  and  practicable  to  ensure 
consistency  with  forest  plan  management 
direction;  compliance  with  Federal  laws, 
orders,  and  regulations;  and  protection  of 
forest  users  and  resources.  For  example,  the 
officer  might  close  a  road  or  gate  to  restrict 
access. 

Closure  of  an  area  to  baiting  is  not  the  only 
way  to  address  the  practice  of  baiting.  It  is 
expected  that  land  managers  as  part  of  their 
day-to-day  management  of  National  Forest 
System  lands  and  resources  will  be  cognizant 
of  the  effects  of  hunting  activities  and  take 
such  proactive  measures  as  may  be  necessary 
to  ensure  resource  protection.  Also  hunter 
education  programs  could  be  implemented  in 
consultation  with  the  State  agencies. 

The  policy  in  this  section,  in  and  of  itself, 
does  not  compel  an  authorized  officer  to 
undertake  a  spiecific  decision  to  allow  baiting 
on  National  Forest  System  lands  in  those 
States  where  the  practice  is  permitted. 
Nothing  in  this  section  shall  be  construed  to 
affect  valid  existing  treaty  rights  of  American 
Indian  Tribes.  For  the  purposes  of  this 
section  and  to  assure  consistency  in 
coordination  of  national  forest  wildlife 
matters  with  State  agencies,  the  authorized 
officer  is  the  Regional  Forester  or  Forest 
Supervisor  responsible  for  executing 
memorandums  of  understanding  with  the 
State  wildlife  agency  (FSM  2610). 

(FR  Doc.  95-6904  Filed  3-17-95;  8:45  am) 
BILLING  CODE  3410-11-M 


Grain  Inspection,  Paclcers  and 
Stockyards  Administration 

Designation  of  Keokuk  QA)  and 
Springfield  (IL)  for  the  Former  Quincy 
(IL)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  GIPSA  announces  the 
designation  of  Keokuk  Grain  Inspection 
Service  (Keokuk)  and  Springfield  Grain 
Inspection.  Inc.  (Springfield),  to  provide 
official  services  under  the  United  States 
Grain  Standards  Act.  as  amended  (Act) 
in  the  former  Quincy  area. 
EFFECTIVE  DATES:  April  1.  1995. 
ADDRESSES:  Janet  M.  Hart.  Chief.  Review 
Branch,  Compliance  Division.  GIPSA, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  3, 1994,  Federal 
Register  (59  FR  50221),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Quincy  to  submit  an  application  for 
designation.  Applications  were  due  by 
November  1,  1994.  There  were  three 
apphcants;  all  designated  official 
agencies:  Keokuk;  Quincy  Grain 
Inspection  &  Weighing  Service,  Inc. 
(Quincy);  and  Springfield.  Keokuk 
apphed  for  the  entire  Quincy  area  or 
any  part  which  includes  Adams  and/or 
Pike  Counties.  Quincy  apphed  for  the 
entire  area  currently  assigned  to  them. 
Springfield  applied  for  the  entire 
Quincy  area  or  any  part  thereof. 

GIPSA  requested  comments  on  the 
apphcants  in  the  December  2, 1994. 
Federal  Register  (59  FR  61869). 
Comments  were  due  by  December  30. 
1994.  GIPSA  received  four  comments 
postmarked  by  the  due  date.  Two  of 
Keokuk's  current  customers  supported 
designation  of  Keokuk  for  the  Quincy 
area.  Two  of  Quincy 's  current  customers 
supported  designation  of  Quincy  for  the 
area  they  currently  serve.  There  were  no 
comments  regarding  Springfield. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Keokuk  is  better  able 
than  Quincy  and  Springfield  to  provide 
official  services  in  the  northern  portion 
of  the  Quincy  geographic  area,  as 
follows:  Adams,  Brown,  and  Pike 
(northwest  of  a  hne  bounded  by  U.S. 
Route  54  northeast  to  State  Route  107; 
State  Route  107  northeast  to  State  Route 
104;  State  Route  104  east  to  the  eastern 
Pike  County  line)  Counties,  Illinois. 
GIPSA  also  evaluated  all  available 
information  regarding  the  designation 
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criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
detennined  that  Springfield  is  better 
able  than  Keokuk  and  Quincy  to  provide 
ofHcial  services  in  the  southern  portion 
of  the  Quincy  geographic  area,  as 
follows:  Greene,  Macoupin  (southwest 
of  a  straight  line  from  the  junction  of 
State  Route  111  and  the  northern 
Macoupin  County  line  southeast  to  the 
junction  of  Interstate  55  and  State  Route 
16),  and  Pike  (southwest  of  a  Une 
bounded  by  U.S.  Route  54  northeast  to 
State  Route  107;  State  Route  107 
northeast  to  State  Route  104;  State  Route 
104  east  to  the  eastern  Pike  County  line) 
Counties,  Illinois. 

Effective  April  1, 1995,  and  ending 
April  30. 1995  (the  end  of  their  present 
designation),  Keokuk  is  designated  to 
provide  official  inspection  services  in 
the  geographic  area  specified  above  in 
addition  to  the  area  they  are  already 
designated  to  serve.  Effective  April  1, 
1995,  and  ending  March  31, 1997  (the 
end  of  their  present  designation), 
Springfield  is  designated  to  provide 
official  inspection  services  in  the 
geographic  area  specified  above  in 
addition  to  the  area  they  are  already 
designated  to  serve. 

Interested  persons  may  obtain  official 
services  by  contacting  Keokuk  at  319- 
524-6482  and  Springfield  at  217-522- 
5233. 

authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  13. 1995 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  95-6646  Filed  3-17-95;  8:45  am) 

BILLMO  CODE  3410-EN-F 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Rlanagement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

/l^encv;  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  -  1993  Panel  Waves  9  and 
10. 

Form  Numberfs):  SIPP-13900. 

Agency  Approval  Number:  0607- 
0759. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  42,000  hours. 

Number  of  Respondents:  42,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  Survey  of 
Income  and  Program  Participation 


(SIPP)  is  a  longitudinal,  demographic, 
household  survey  in  which  the  Census 
Bureau  interviews  sample  households 
in  waves  occurring  every  4  months  over 
a  2  V2  year  period.  The  survey  is  molded 
around  a  central  "core"  of  labor  force 
and  income  questions  that  remain  fixed 
during  each  wave  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  referred  to  as  "topical  modules." 
The  Census  Bureau  is  requesting  an 
extension  of  the  1993  Panel  to  conduct 
two  additional  waves  of  interviews 
extending  the  Ufe  of  the  1993  Panel  to 
three  years.  The  topical  modules  for 
Wave  9  include  the  following:  1) 
Retirement  Expectations  and  Pension 
Plan  Coverage,  2)  Work  Schedule,  3) 
Child  Care,  4)  Children's  Well-being,  5) 
Child  Support  Agreements,  6)  Support 
for  Nonhousehold  Members,  and  7) 
Basic  Needs.  Wave  9  interviews  will  be 
conducted  from  October  1995  through 
January  1996.  Wave  10  interviews  will 
have  no  topical  modules  and  will  be 
conducted  from  October  1995  through 
January  1996. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Each  Wave  is  done  once 
during  the  panel. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  14, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  95-6808  Filed  3-17-95;  8:45  am] 

BILLING  COOE  3510-07-^ 


Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Tasl(  Force, 
for  Designing  the  Year  2000  Census 
and  Census-Reiated  Activities  for 
2000-2009 

AGENCY:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 


ACTION:  Notice  of  PubUc  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Public  Law  94- 
409),  we  are  giving  notice  of  a  meeting 
of  the  Advisory  Committee  of  the  Task 
Force  for  Designing  the  Year  2000 
Census  and  Census-Related  Activities 
for  2000-2009.  The  meeting  will 
convene  on  Friday,  March  31, 1995,  at 
The  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  NW., 
Washington,  DC. 

The  Advisory  Committee  is  composed 
of  a  Chair,  Vice  Chair,  and  twenty-five 
member  organizations,  all  appointed  by 
the  Secretary  of  Commerce.  The 
Advisory  Committee  will  consider  the 
goals  of  the  census  and  user  needs  for 
information  provided  by  the  census,  and 
provide  a  perspective  from  the 
standpoint  of  the  outside  user 
community  on  how  proposed  designs 
for  the  year  2000  census  realize  those 
goals  and  satisfy  those  needs.  The 
Advisory  Committee  shall  consider  all 
aspects  of  the  conduct  of  the  census  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  adjourn  at  11:30  a.m.  on 
Friday,  March  31,  1995. 
ADDRESSES:  The  meeting  will  take  place 
at  The  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Susan  M.  Knight, 
Department  of  Commerce,  Bureau  of  the 
Census,  Room  2066,  Federal  Building  3, 
Washington,  D.C.  20233.  Telephone: 
(301) 457-2095. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes  a 
presentation  to  Commerce  Secretary 
Ronald  H.  Brown  of  the  final  report  of 
the  Committee  on  the  design  phase  of 
the  2000  census,  a  status  report  on  the 
1995  Census  Test,  and  any  other 
business  the  Chair  and  Advisory 
Committee  members  deem  appropriate 
for  this  meeting.  The  meeting  is  open  to 
the  public.  A  brief  period  will  be  set 
aside  for  public  comment  and  questions. 
However,  persons  with  extensive 
questions  or  statements  for  the  record 
must  submit  them  in  writing  to  the 
Commerce  Department  official  named 
above  at  least  three  working  days  prior 
to  the  meeting.  The  meeting  is 
physically  accessible  to  people  with 
disabihties.  Requests  for  sign  language 
interpretation  or  other  auxihary  aids 


should  be  directed  to  Pat  EUis  on  (301) 
457-2095. 

Dated:  March  15. 1995. 
Everett  M.  Ehrlich, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  95-6809  Filed  3-17-95;  8:45  am] 

BILUNQ  CODE  3S10-EA-M 

Bureau  of  Export  Administration 

In  the  matter  of  Joseph  P.M.  D'Haens, 
Respondent 

[Docket  No.  7102-01] 

Related  Person  Order 

Whereas,  on  April  25,  1988,  then- 
Under  Secretary  for  Export  Enforcement 
Paul  Freedenberg  entered  an  order 
affirming  a  March  25, 1988 
Recommended  Decision  and  Order 
entered  against  Respondent  Joseph  P.M. 
d'Haens  (d'Haens)  by  the 
Administrative  Law  (ALJ),  which,  in 
pertinent  part,  provided  that: 

For  a  period  of  20  years  *   *   *  Respondent, 
loseph  P.M.  d'Haens,  Amerikalei  96.  2000 
Antwerp,  Belgium,  and  all  successors, 
assignees,  officers,  partners,  representatives, 
agents,  and  employees  are  hereby  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  of  [sic]  capacity,  in 
any  transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  *  *  *. 
***** 

After  notice  and  opportunity  for  comment, 
such  denial  of  export  privileges  may  be  made 
applicable  to  any  person,  firm,  corporation, 
or  business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership,  control, 
position  of  responsibility,  or  other 
connection  in  the  conduct  of  export  trade  or 
related  services. 

Whereas,  on  May  28, 1993,  the  ALJ 
issued  an  Order  to,  inter  alia,^  Discom 
NV,  Endymion  NV,  and  Kronatech  NV 
directing  them  to  show  cause  why  the 
sanctions  in  the  April  25, 1988  Order 
entered  against  d'Haens  should  not  be 
made  applicable  to  them  because  of 
their  relationship  to  d'Haens  in  the 
conduct  of  export  trade  or  related 
services; 

Whereas,  on  December  25,  1993, 
d'Haens  responded  to  the  Order  to 
Show  Cause  by  admitting  that  he  has  a 
business  relationship  with  Discom  NV, 
Endymion  NV,  and  Kronatech  NV; 

Whereas,  the  ALJ  has  recommended, 
based  on  the  evidence  of  record,  that  I 
enter  an  Order  finding  that  the  above 


'  Several  other  companies  were  identified  in  the 
Order  to  Show  Cause  as  possible  being  related  to 
d'Haens.  Based  on  the  response  to  the  Order  to 
Show  Cause,  it  has  been  determined  that  those 
companies  are  no  longer  related  to  d'Haens. 


persons  are  related  to  d'Haens  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  export  trade  or  related 
services; 

Whereas,  I  find,  based  on  the 
evidence  of  record,  that  each  of  the 
above  persons  is  related  to  d'Haens  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  export  trade  or  related 
services; 

It  is  therefore  ordered:  That  paragraph 
III  of  the  ALJ's  Recommended  £)ecision 
and  Order  of  March  25,  1988,  as 
affirmed  by  the  Under  Secretary's  April 
25,  1988  Order,  entered  against  Joseph 
P.M.  d'Haens,  be  amended  by  adding 
the  following  as  persons  related  to 
d'Haens: 
Discom  NV,  Liersesteenweg  96,  2520 

Ranst,  Belgiiun 
and 
Endymion  NV,  Liersesteenweg  98,  2520 

Ranst,  Belgiimi 

and 

Kronatech  NV.  Amerikalei  96,  2000 
Antwerpen,  Belgium 

Each  of  the  above  persons  is  therefore 
subject  to  the  same  sanctions  as  are 
imposed  against  d'Haens  by  the  April 
25,  1988  Order,  which  continues  in  full 
force  and  effect. 

This  Order  is  effective  immediately.  A 
copy  of  this  Order  shall  be  served  on 
each  named  related  person  and 
published  in  the  Federal  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  March  13. 1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
[FR  Doc.  95-6720  Filed  3-17-95;  8:45  am) 
BILUNG  COOE  3510-OT-M 


International  Trade  Administration 
[A-670-838] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Honey 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karla  Whalen  or  David  J.  Goldberger, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-6309  or 
(202)  482-4136,  respectively. 


Preliminary  Determination 

We  preUminarily  determine  that 
honey  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  October  24, 1994,  (59 
FR  54434.  October  31.  1994),  the 
following  events  have  occurred: 

On  November  1, 1994,  we  sent  a 
survey  to  the  PRC's  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFREC)  and  the  China  Chamber  of 
Commerce  for  Foodstuffs,  Native 
Produce  and  Animal  By-products 
Importers  and  Exporters  (the  Chamber) 
requesting  the  identification  of 
producers  and  exporters,  and 
information  on  production  and  sales  of 
honey  exported  to  the  United  States. 

A  response  to  the  survey  was  received 
on  November  29, 1994.  Based  on  this 
information,  the  Department  sent  full 
questionnaires  including  Attachment  I 
(dealing  with  claims  for  Market 
Oriented  Industry  (MOI)  status)  and 
Attachment  II  (deaUng  with  claims  for 
Separate  Rates),  to  MOFTEC  and  the 
Chamber,  requesting  that  the 
questionnaire  be  transmitted  to  all 
companies  that  process  honey  for  export 
to  the  United  States  and  to  all 
companies  that  were  engaged  in 
exporting  honey  to  the  United  States 
during  the  period  of  investigation  (POI). 
On  December  13  1994,  MOFTEC 
responded  that  it  had  done  so. 

On  November  17,  1994,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  honey  from  the  PRC 
that  are  allege  to  be  sold  at  less  than  fair 
value. 

On  January  3,  1995,  the  Department 
received  section  A  responses  from  the 
Chamber  and  28  Chinese  exporters  and 
their  respective  producers. 
Supplemental  information  was  received 
on  January  5  and  23,  1995.  Each 
exporter  is  listed  with  its  suppUer(s): 

Kunshan  Xinlong  Food,  Ltd. 

Kunshan  Xinlong 
Jiangsu  Native  Produce  Import  and  Export 

Jiangsu  Sweet  and  Qinghai  Provincial  Bee 
Products 
Jiangxi  Native  Produce  Import  and  Export 

Jianxi  Ao  Shan  Duo  Qi  Beverage  Factory 
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Zhejiang  Native  Produce  &  Animal  By- 
product Import  and  Exp>ort 

Hangzhou  Lewei  Food  Factory 
Heilongjiang  Native  Produce  and  Animal  By- 
product Import  and  Export 

Baoji  Kanda  Honey  Gorportion 
Inner  Mongolia  Native  Produce  and  Animal 
By-product 

Inner  Mongolia  Shengli  Food  Co. 
Chang  Cheng  Industrial  Co..  Ltd. 

Changcheng  Industrial  Co.,  ltd. 
Shaanxi  Native  Produce  Import  and  Export 

Shaanxi  Export  Food  Factory 
Kunshan  Foreign  Trade  Co. 

Kunshan  Xinlong  Foods  Ltd. 
China  (TUHSU)  Super  Food  Import  and 
Export 

Xinle  Hebei  Honey  Factory 

Shanghai  Bee  Product  Factory 

Baoji  Kanda  Honey  Corporation 
Hubei  Native  Produce  Import  and  Export 
Tianjin  Native  Produce  Import  and  Export 

Hebei  Province  Bee  Product  Company 
Shandong  Native  Produce  Import  and  Export 

Hu  Shan  Dried  Fruits  Processing  Company 
Qinghai  Cereals  and  Oils  Import  and  Export 

Qinghai  Provincial  Bee  Products  Comp>any 
Shan^ai  Native  Produce  Import  and  Export 

Jiangsu  Sweet 
Guangxi  Cereals,  Oils  and  Foodstuffs  Im(>ort 
and  Export  Corporation 

Kunshan  Xinlong  Foods  Company,  Ltd. 
Sichuan  Native  Produce  Import  and  Export 

Anhui  Tianxin  Honey  Product  Co. 
China  (TUHSU)  Flavors  and  Fragrances 
Import  and  Export 

Kunshan  Xinlong  Food  Ltd. 
Shandong  Cereals  and  Oils  Import  and 
Export 

Weifang  Hua  Yuan  Foodstuffs,  Co.,  Ltd. 
Ningbo  Native  Produce  Import  and  Export 

Ningbo  Natural  Bee  Products  Factory 
Anhui  Cereals  &  Oils  linp>ort  and  Expwrt 

Chaohu  Baichun  Pharmaceutical  Ltd. 
Jiangsu  Sweet  Foods  Ltd. 

Jiangsu  Sweet 
Hebei  Native  Produce  Import  and  Export 

Xinle  Hebei  Honey  Factory 
Anhui  Medicines  and  Health  Produce  Import 
and  Export 

Zhuzhou  General  Trade  Honey  Product 
Factory 
Xian  Native  Produce  and  Animal  By-product 
Import  and  Export 

Shaanxi  Jingbian  Honey  Processing  Factory 
Liaoning  Native  Produce  Import  and  Export 

Liaoning  Honey  Factory 
Anhui  Native  Produce  Import  and  Export 

Anhui  Wuhu  Milk  Products  Factory 
Henan  Native  Produce  Import  and  Export 

Xinyang  Honey  Processing  Factory 

On  January  19, 1995,  we  received 
responses  to  the  remaining  sections  of 
the  questionnaire  from  the  above- 
mentioned  exporters  that  had  sales  to 
the  United  States  and  their  suppliers 
during  the  POL  We  also  received 
responses  from  the  Additional 
information  concerning  Attachment  II  of 
the  questionnaire  was  received  on 
January  23,  1995. 

In  January  and  February  1995,  we 
received  comments  from  petitioners  and 
respondents  regarding  separate  rates 
and  other  issues. 


In  February  1995,  the  Department 
issued  a  supplemental  questionnaire 
based  on  its  analysis  of  the 
questionnaire  response.  We  also  sent  a 
supplemental  "Separate  Rates" 
questionnaire  to  MOFTEC  and  to  the 
Chamber. 

On  January  27, 1995,  the  Department 
requested  parties  to  submit  publicly 
available  published  information 
concerning  surrogate  values  for 
valuating  the  factors  of  production  for 
honey.  On  February  10  and  February  24, 
1995,  petitioners  and  respondents, 
respectively,  did  so. 

On  February  27, 1995,  responses  to 
the  Depeutment's  supplemental 
questionnaires  were  submitted.  In 
addition,  on  March  3  and  March  6, 
1995,  responses  to  the  supplemental 
"Separate  Rates"  questionnaire  were 
received. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  natural  honey, 
artificial  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
preparations  of  natural  honey 
containing  more  than  50  percent  natural 
honey  by  weight.  The  subject  products 
include  all  grades  and  colors  of  honey 
whether  in  Uquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
0409.00.00,  1702.90.50,  2106.90.61,  and 
2106.90.69  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Standing 

On  January  23, 1995,  respondents 
challenged  petitioners'  standing  to  file 
this  case  with  regard  to  "artificial  honey 
containing  more  than  50  percent  natxiral 
honey  by  weight"  and  "preparations  of 
natural  honey  containing  more  than  50 
percent  natural  honey  by  weight" 
because  the  ITC  could  not  be  certain 
that  there  was  substantial  production  of 
"mixtures  of  honey"  or  "honey 
preparations"  in  the  United  States. 

Pursuant  to  section  732(b)(1)  of  the 
Act,  in  order  to  have  standing  to  file  an 
antidumping  petition,  the  petitioner 
must  be  an  "interested  party."  The  term 
"interested  party"  is  defined,  in  relevant 
part,  as  "a  manufacturer,  producer,  or 
wholesaler  in  the  United  States  of  the 
like  product."  (Section  771(9)(C)  of  the 
Act)  Therefore,  in  determining  whether 
the  petitioners  have  standing  as 
interested  parties  to  file  a  petition  on 
the  class  or  kind  of  merchandise,  the 


Department  must  determine  whether  the 
petitioners  produce  the  like  product. 

For  purposes  of  determining  standing, 
as  is  our  usual  practice,  the  Department 
has  determined  that  it  is  appropriate  to 
adopt  the  ITC's  definition  of  like 
product  in  this  case.  The  ITC  has 
determined  that  there  is  a  single  hke 
product  consisting  of  "natural  honey, 
artificial  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
preparations  of  natural  honey 
containing  more  than  50  percent  natural 
honey  by  weight."  Because  it  is 
undisputed  that  petitioners  produce 
merchandise  that  falls  within  the  like 
product  category,  as  defined  by  the 
Department,  they  have  standing  with 
respect  to  all  imports  within  the  class  or 
kind  of  merchandise,  including 
mixtures  of  honey  and  honey 
preparations.  See  Sandvik  AB  v.  United 
States,  721  F.  Supp.  1322  (CIT.  1989), 
affd  without  op.,  Sandvik  AB  v.  United 
States,  904  F.  2d  46  (1990). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
May  1, 1994,  through  October  31, 1994. 

Selection  of  Respondents 

On  February  7, 1995,  the  Department 
solicited  comments  on  its  intention  to 
focus  the  investigation  on  four  exporters 
and  their  suppliers  due  to  the 
administrative  burden  of  analyzing  and 
verifying  such  a  large  number  of 
cooperating  exporters  located 
throughout  the  PRC  [see  Memorandum 
from  Louis  Apple,  Program  Manager, 
Office  of  Antidumping  Investigations,  to 
Gary  Taverman,  Acting  Director,  Office 
of  Antidumping  Investigations,  dated 
February  6, 1995).  Comments  on  this 
decision  were  received  form 
respondents,  petitioners,  and  U.S. 
importers  of  honey. 

After  a  review  of  the  comments 
received,  the  Department  determined 
that  a  full  analysis  and  verification  of 
the  four  largest  exporters  that  account 
for  over  75  percent  by  volume  of  the 
subject  merchandise  imports  from  the 
PRC  during  the  POI  would  provide  an 
adequate  basis  for  calculating  a  margin 
for  purposes  of  collecting  estimated 
duties.  Thus,  the  analysis  in  this  notice 
is  based  on  the  following  exporters  and 
their  respective  suppliers:  (1)  Kimshan 
Xinlong;  (2)  Jiangsu  Native;  (3)  Jiangxi 
Native;  and  (4)  ^ejiang  Native.  On 
March  2, 1995,  the  Department  notified 
MOFTEC  of  this  decision,  pursuant  to 
section  353.42(b)(2)  of  the  Department's 
regulations. 

Separate  Rates 

Each  of  the  responding  Chinese 
companies  has  requested  a  separate. 


company-specific  rate  Kunshan  Xinlong 
is  a  foreign  joint  venture  which  was 
estabUshed  in  1992  and  is  ov^med  by 
both  PRC  and  foreign  investors.  Jiangsu 
Native  is  a  limited  liability  corporation 
which  is  owned  in  part  by  its  employees 
and  in  part  by  "all  the  people." 
According  to  their  business  licenses, 
Jiangxi  Native  and  2^ejiang  Native  are 
state-owned  enterprises  ("owned  by  all 
the  people"). 

As  stated  in  the  Final  Determination 
of  Sales  at  Less  than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585,  22586,  May  2. 
1994)  [Silicon  Carbide),  and  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sebacic  Acid  from  the  People's 
Republic  of  China  (59  FR  28053,  May 
31,  1994  ("Sebacic  Acid"),  ownership  of 
a  company  by  all  the  people  does  not 
require  the  application  of  a  single  rate. 
Accordingly,  each  of  the  four 
respondents  is  eligible  for  consideration 
for  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  our  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  (56 
FR  20588,  May  6,  1991)  ("Sparklers") 
and  amplified  in  Silicon  Carbide.  Under 
the  separate  rates  criteria,  the 
Department  assigns  separate  rates  in 
nonmarket  economy  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  ofDe  Jure  Control 

The  respondents  in  this  investigation 
have  submitted  a  number  of  documents 
to  demonstrate  absence  of  de  jure 
control,  including  two  enactments 
indicating  that  the  responsibility  for 
managing  enterprises  "owned  by  all  of 
the  people"  is  with  the  enterprises 
themselves  and  not  with  the 
government.  These  are  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13, 1988, 
(1988  Law)  and  the  "Regulations  for 
"Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  (1992  Regulations). 

The  1988  Law  and  1992  Regulations 
shifted  control  of  enterprises  owned  by 
all  the  people  &t)m  the  government  to 
the  enterprises  themselves.  The  1988 
Law  provides  that  enterprises  owned 
"by  tiie  whole  people"  shall  make  their 
own  management  decisions,  be 
responsible  for  their  own  profits  and 


losses,  choose  their  own  suppliers,  and 
piut:hase  their  own  goods  and  materials. 
The  1988.Law  also  has  other  provisions 
which  support  a  finding  that  such 
enterprises  have  management 
independence  from  the  government  in 
making  management  decisions.  The 
1 992  Regulations  provide  that  these 
same  enterprises  can,  for  example,  set 
their  owm  prices  (Article  IX);  make  their 
own  production  decisions  (Article  XI); 
use  their  own  retained  foreign  exchange 
(Article  XII);  allocate  profits  (Article  II); 
sell  their  own  products  without 
government  interference  (Article  X); 
make  their  own  investment  decisions 
(Article  XIII);  dispose  of  their  own 
assets  (Article  XV);  and  hire  and  fire 
their  employees  without  government 
approval  (Article  XVII). 

Honey  exports  are  also  affected  by 
another  law,  passed  by  the  State  Council 
in  1994,  which  the  Department  has  not 
previously  considered  in  the  context  of 
the  Separate  Rates  issue.  In  April  1994, 
the  "Emergent  Notice  of  Changes  in 
Issuing  Authority  for  Export  Licenses 
Regarding  Public  Quota  Bidding  for 
Certain  Commodities"  ^1994  Quota 
Measure)  entered  into  force, 
superseding  earlier  laws  dealing  with 
the  export  of  the  named  commodities. 
Companies  exporting  honey  during  the 
POI,  including  the  respondents,  were 
subject  to  this  law. 

The  1994  Quota  Measure  ca^icelled 
previous  export  licenses  for  honey  and 
put  into  place  a  hcensing  system  based 
on  a  public  bidding  process.  Now,  any 
company  (including  barter,  joint 
venture,  solely  foreign  owTied 
enterprises,  etc.)  wishing  to  export 
honey  to  any  coimtry  must  submit  bids 
for  a  portion  of  a  global  quota  of  honey 
to  be  exported. 

The  global  quota  is  determined  by  the 
Chamber  in  consultation  with  the 
exporting  companies,  based  on  an 
analysis  of  the  annual  exports  over  the 
last  three  years,  the  current  supply  and 
demand  in  the  international  market,  and 
the  Chinese  domestic  supply.  The 
Chamber  recommends  this  quota 
amount  to  MOFTEC,  which  to  date  has 
accepted  every  such  recommendation 
made  by  the  Chamber. 

The  process  of  bidding  for  a  portion 
of  the  quota  is  administered  by 
representatives  of  MOFTEC  and  the 
Chamber.  MOFTEC  stated  that  each 
bidding  company  decides  its  own  bid 
price,  which  reflects  the  amount  it  is 
willing  to  pay  for  a  portion  of  the  quota, 
and  the  quantity  for  which  it  intends  to 
bid.  Winning  companies  are  selected  by 
a  computer  program  based  on  the 
tendered  prices  and  a  pubUcly  available 
mathematical  formula,  as  detailed  in 
Article  XIV  and  Article  XVI  of  the 


"GuideUnes  of  Public  Quota  Bidding  for 
Export  Commodities."  Each  wiiming 
company  earns  the  right  to  an  export 
Hcense.  Companies  that  have  earned  the 
right  to  export  honey  must  deposit  a 
portion  of  the  bid  price  with  the 
government  in  the  form  of  a  bond  upon 
noufication  of  their  winning  status  and 
pay  the  balance  of  the  bid  price  times 
the  quantity  allotted  to  the  government 
upon  claiming  their  honey  export 
license. 

After  the  bidding  process  is 
completed,  the  Chamber  consults  with 
winning  bidders  and  analyzes  past 
years'  export  prices  to  determine  the 
appropriate  minimum  floor  price  in 
light  of  prices  in  the  international 
market.  The  licensed  exporters  are  free 
to  negotiate  prices  above  this  floor. 
However,  the  program's  regulations 
state  that  there  are  severe  penalties  for 
selling  below  the  floor  price,  including 
revocation  of  the  right  to  bid  for  or  hold 
an  export  license  for  that  commodity  for 
up  to  two  years.  Despite  this  restriction 
in  the  regulations,  respondent's  counsel 
has  stated  that  certain  exporters  have 
reported  that  they,  in  fact,  sell  honey 
below  the  floor  price. 

Respondents  argue  that:  (1)  the 
licensing  process  should  not  be  seen  as 
the  Chinese  government's  reassertion  of 
control  over  the  companies,  and  (2)  the 
1 994  Quota  Measure  and  the  bidding 
process  do  not  allow  the  Chinese 
government  to  manipulate  the  price  of 
exported  honey.  Respondents  view  this 
procedure  as  an  effort  by  the  Chinese 
government  to  provide  every  company 
an  equal  opportunity  to  bid  for  part  of 
the  quota  on  a  fair  and  impartial  basis 
and  to  increase  the  price  of  PRC  honey 
through  macro-economic  means. 

Petitioners,  on  the  other  hand,  view 
the  1994  Quota  Measure  as  evidence 
that  the  honey  industry  in  the  PRC  is 
controlled  by  the  Chinese  central 
government.  Petitioners  state  that  the 
1 994  Quota  Measure  extends  the  quota 
system  on  honey  "to  cover  worldwide 
exports  and  to  control  worldwide  prices 
of  exported  honey,"  and  see  this 
measure  as  evidence  of  de  jure  control 
of  the  honey  industry  by  the  Chinese 
government. 

After  a  thorough  examination  of  the 
nature  of  the  government  involvement 
associated  with  the  1994  Quota  Measure 
described  above,  the  Department  has 
preliminarily  determined  that,  although 
there  is  some  government  involvement 
with  respect  to  the  export  of  products 
subject  to  investigation,  there  is  an 
absence  of  government  control  over 
exporting  pricing  and  marketing 
decisions  of  firms. 

We  find  that  the  bidding  process,  as 
described  in  detail  in  the  official 
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documents  provided  for  the  record, 
permits  independent  export  pricing 
decisions.  The  quota  system  operates  on 
the  basis  of  transparent  and  well- 
defined  rules.  All  companies  are  free  to 
bid  for  the  right  to  export  honey 
according  to  their  own  business  plans. 
Further,  companies  are  free  to 
independently  negotiate  export  prices 
with  their  customers  above  the  floor 
price,  which  the  exporting  companies 
themselves  are  instrumental  in  setting. 
MOFTEC  has  claimed  that  it  does  not 
involve  itself  in  the  price-setting  or 
market  destination  of  companies  that 
have  won  the  right  to  export  honey. 
Thus,  allocation  of  the  export  quota  is 
arrived  at  in  a  competitive  form,  and 
separate  prices  are  set  by  each 
enterprise  with  industry  input  as  to  the 
floor  price  and  in  open  competition 
with  respect  to  the  final  price. 
Furthermore,  under  the  1994  Quota 
Measure,  honey  exporters  compete  with 
each  other  for  customers  in  the  global 
marketplace.  Thus,  the  1994  measure 
does  not  involve  the  type  of  de  jure 
government  control  over  export  pricing 
and  marketing  decisions  contemplated 
in  the  separate  rates  test. 

As  stated  in  previous  cases,  there  is 
some  evidence,  that  the  provisions  of 
the  above-cited  1988  Law  and  1992 
Regulations  regarding  enterprise 
autonomy  have  not  been  implemented 
uniformly  among  different  sectors  and/ 
or  jurisdictions  in  the  PRC  [see  "FRC 
Government  Findings  on  Enterprise 
Autonomy,"  in  Foreign  Broadcast 
Information  Service— China — 93-133 
(July  14,  1993)).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  to 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  [see  Silicon  Carbide  and  Selxicic 
Acid). 


Kunshan  Xinlong,  Jiangsu  Native, 
Jiangxi  Native  and  Zhejiang  Native  have 
each  asserted  that  (1)  it  estabhshes  its 
own  export  prices  above  the  floor  in 
conformance  with  the  1 994  Quota 
Measure  and  the  FRC  government  does 
not  set  or  approve  the  actual  prices 
negotiated  between  buyers  and  sellers 
for  honey  imports  into  the  United 
States;  (2)  it  negotiates  contracts  on  a 
case-by-case  basis  based  on  market 
conditions,  without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel 
decisions,  and  there  is  no  information 
on  the  record  that  suggests  central 
government  control  over  selection  of 
management;  and  (4)  it  retains  the 
proceeds  of  its  export  sales,  uses  profits 
according  to  its  business  needs  and  has 
the  authority  to  sell  its  assets  and  to 
obtain  loans,  hi  addition,  questionnaire 
responses  indicate  that  company- 
specific  pricing  during  the  POI  does  not 
suggest  coordination  among  exporters 
(j.e.,  the  prices  for  the  same  grades  of 
honey  differ  among  companies).  This 
information  supports  a  preliminary 
finding  that  there  is  a  de  facto  absence 
of  governmental  control  of  the 
management  of  these  firms.  The  de  facto 
impact  of  the  regulatory  provisions 
embodied  in  the  1994  Quota  Measure 
does  not  constitute  the  degree  of  control 
of  these  firms  which  would  preclude  the 
calculation  of  antidumping  rates  based 
on  their  own,  separate  competitively-set 
prices. 

Consequently,  we  preliminarily 
determine  that  Kunshan  Xinlong, 
Jiangsu  Native,  Jiangxi  Native  and 
2^ejiang  Native  have  met  the  criteria  for 
the  application  of  separate  rates. 

Market  Oriented  Industry 

The  respondents  participating  in  this 
investigation  have  claimed  that  their 
material  inputs  are  acquired  at  market 
prices  and  that,  accordingly,  we  should 
find  that  the  Chinese  honey  industry  is 
a  market  oriented  industry  (MOI)  and 
the  Department  should  use  the  actual 
PRC  prices  for  valuing  these  inputs. 

The  criteria  for  determining  whether 
a  MOI  exists  are:  (1)  For  the 
merchandise  under  investigation,  there 
must  be  virtually  no  government 
involvement  in  setting  prices  or 
amounts  to  be  produced;  (2)  the 
industry  producing  the  merchandise 
under  investigation  should  be 
characterized  by  private  or  collective 
ownership;  and  (3)  market-determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non- 
material  e.g.,  labor  and  overhead),  and 
for  all  but  an  insignificant  proportion  of 
all  the  inputs  accounting  for  the  total 
value  of  the  merchandise  imder 


investigation.  [See,  Amendment  to  Final 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Amendment  to  Antidumping 
Duty  Order  Chrome  Plated  Lug  Nuts 
from  the  People's  Republic  of  China,  57 
FR  15052, 15054,  April  24, 1992)  (Lug 
Nuts  Redetermination). 

We  recognize  that  certain  sectors  in 
the  PRC  may  be  becoming  more  market- 
oriented  and  that  honey  appears  to  be 
one  of  the  more  decentraUzed 
industries.  However,  we  have 
determined  that  the  MOI  criteria 
outlined  above  have  not  been  met  in 
this  investigation.  For  example,  the 
third  prong  has  clearly  not  been  met  in 
this  case.  Respondents  have  merely 
made  ujisubstantiated  claims  that  the 
prices  for  significant  inputs  in 
processing  honey  are  market- 
determined.  Respondents  have  provided 
no  information  regarding  the  relevant 
real  estate  and  capital  markets.  There  is 
no  description  of  the  supply  and 
demand  factors  supporting  the  claim 
that  raw  honey  prices  in  China  are 
market-driven,  nor  is  there  evidence  on 
the  record  regarding  supply  and 
demand  conditions  in  the  labor  market. 
Although  the  Ministry  of  Agriculture 
submitted  a  statement  that  coal  and 
electricity  prices  are  "set  by  the 
market,"  respondents  do  not  elaborate 
on  this  statement  nor  do  they  provide 
any  factual  support  for  such  a  statement. 
It  is  known  that  electricity  is  rationed  in 
the  PRC,  but  respondents  have  not 
explained  if  and  how  electricity  is 
rationed  in  the  case  of  honey  producers 
and  on  what  basis. 

Therefore,  we  preliminarily  find  that 
a  MOI  does  not  exist,  and  accordingly 
have  calculated  foreign  market  value  in 
accordance  with  section  773(c)  of  the 
statute. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country  (NME) 
in  all  past  antidumping  investigations 
and  administrative  reviews  (see,  e.g., 
Sebacic  Acid  and  Silicon  Carbide). 
Neither  respondents  nor  petitioners 
have  challenged  such  treatment. 
Therefore,  in  accordance  with  section 
771(18)(c)  of  the  Act,  we  will  continue 
to  treat  the  PRC  as  an  NME  in  this 
investigation. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  FMV  on  the 
NME  producers'  factors  of  production, 
valued  in  a  comparable  market  economy 
that  is  a  significant  producer  of  the 
merchandise.  Section  773(c)(2)  of  the 
Act  alternatively  provides  that  when 
available  information  is  inadequate  for 
using  the  factors  of  production 
methodology,  FMV  may  be  based  on  the 


export  prices  for  comparable 
merchandise  from  market  economy 
countries  at  a  comparable  level  of 
economic  development. 

For  purposes  of  the  preUminary 
determination,  we  have  relied  on  the 
methodology  provided  by  section 
773(c)(1)  of  the  Act  to  determine  FMV. 
The  sources  of  individual  factor  prices 
are  discussed  under  the  FMV  section, 
below. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producers'  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  Are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India,  Kenya,  Nigeria, 
Pakistan,  Sri  Lanka,  and  Indonesia  are 
the  countries  most  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  [see  Memorandum  from 
David  Mueller,  Director,  Office  of 
Policy,  to  Gary  Taverman,  Acting 
Director,  Office  of  Antidumping 
Investigations,  dated  January  25, 1995). 
According  to  the  information  we  have 
developed,  India  appears  to  be  the  most 
significant  producer  of  honey  among 
these  six  potential  surrogate  countries. 
Accordingly,  we  have  calculated  foreign 
market  value  (FMV)  using  Indian  prices 
for  the  PRC  producers'  factors  of 
production.  We  have  obtained  and 
relied  upon  published,  publicly 
available  information  wherever 
possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  honey 
from  the  PRC  to  the  United  States  by 
Kunshan  Xinlong,  Jiangsu  Native, 
Jiangxi  Native  and  Zhejian  Native  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  by  the  Chinese 
exporters  to  unrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States. 

For  the  four  investigated  exporters, 
we  calculated  purchase  price  based  on 
packed,  GIF  and  C&F  foreign-port  prices 
to  unrelated  purchasers  in  the  United 
States.  Where  necessary,  we  made 
deductions  for  foreign  inland  height 


and  transportation  insurance,  valued  in 
India. 

The  four  respondents  reported 
commissions  incurred  on  certain  sales. 
Our  analysis  of  these  expenses,  based  on 
respondents'  submissions,  indicates  that 
these  expenses  are  actually  discounts 
from  price.  Accordingly,  we  have 
deducted  them  from  gross  price. 

Two  exporters,  Jiangsu  Native  and 
Zhejian  Native  reported  that  their 
merchandise  was  shipped  on  market- 
economy  carriers  and  that  they  paid  for 
these  services  in  U.S.  dollars.  These 
expenses  included  containerization  and 
loading  charges.  Accordingly,  for  those 
companies,  we  deducted  the  reported 
ocean  height  expense.  The  other  two 
exporters,  Kunshan  Xinlong  and  Jiangxi 
Native,  reported  the  use  of  both  market 
economy  and  PRC  based  shipping 
companies.  However,  neither  identified 
which  sales  were  shipped  by  the 
relevant  ocean  freight  companies.  As 
best  information  available  (BIA),  we 
applied  the  higher  of  the  reported 
expense  or  the  amount  provided  by  an 
international  shipping  company  for 
transportation  between  Shanghai,  the 
port  of  exportation,  and  various  U.S. 
destinations.  Where  an  international 
shipping  rate  was  used,  we  also 
deducted  containerization  and  loading 
fees  valued  in  India,  because  these 
charges  were  included  in  the  ocean 
fi^ight  value. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
factors  of  production  reported  by  the 
factories  in  the  PRC  which  produced  the 
subject  merchandise  for  the  four 
exporters.  The  factors  used  to  produce 
the  subject  merchandise  include  raw 
honey,  labor,  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  packing.  The  reported  factor 
quantities  were  multiplied  by  Indian 
values.  Where  possible,  we  used  public 
information.  For  a  complete  analysis  of 
surrogate  values,  see  the  Valuation 
Memorandum,  dated  March  13, 1995, 
for  this  investigation. 

We  did  not  add  separately  a  freight 
expense  for  transporting  raw  material 
from  the  supplier  to  the  processor 
because  this  expense  appears  to  be 
included  in  the  surrogate  values  used 
[see  the  Valuation  Memorandum). 

To  value  raw  honey,  we  used  public 
information  from  the  August-September, 
1993,  edition  oi  Khadigramodyog,  an 
English-language  Indian  agricultural 
journal.  We  adjusted  the  factor  values 
from  1993  to  the  POI  using  wholesale 
price  indices  published  in  International 
Financial  Statistics  (IFS)  by  the 
International  Monetary  Fund. 


To  value  labor,  we  used  information 
regarding  the  Indian  trade  industry  from 
the  International  Labor  Office's  1993 
Yearbook  of  Labor  Statistics.  We 
adjusted  the  factor  value  to  the  POI 
using  consumer  price  indices  pubUshed 
in  the  International  Financial  Statistics, 
consistent  with  our  treatment  of  this 
value  in  past  NME  cases  (see,  e.g.. 
Notice  of  Final  Detennination  of  Sales 
at  Less  Than  Fair  Value:  Coumarin  from 
the  People's  Republic  of  China  59  FR 
66895,  December  28. 1994). 

To  value  factory  overhead,  including 
energy,  we  calculated  a  percentage 
based  on  data  from  the  August- 
September,  1993  edition  of 
Khadigramodyog.  For  selling,  general 
and  administrative  (SG&A)  expenses, 
we  used  the  ten  percent  statutory 
minimum  because  we  were  unable  to 
obtain  an  Indian  value.  For  profit,  we 
used  the  statutory  minimum  of  eight 
percent  of  materials,  labor,  factory 
overhead,  and  SG&A  expenses  because 
we  were  unable  to  obtain  an  Indian 
value.  We  added  packing,  using  Indian 
values  obtained  from  Indian  Import 
Statistics. 

Margins  for  Exporters  Whose 
Responses  Were  Not  Analyzed 

For  the  responding  companies  that 
provided  all  the  questionnaire  responses 
requested  of  them  and  otherwise  fully 
cooperated  with  the  Department's 
investigation,  but  nonetheless,  were  not 
fully  analyzed  by  the  Department,  due 
to  limited  resources,  [see  Selection  of 
Respondents  section  above),  we  are 
assigning  the  weighted-average  of  the 
rates  of  the  four  fully  analyzed 
companies.  Companies  receiving  this 
rate  are  identified  by  name  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

We  are  not  assigning  a  single  country- 
wide rate  to  all  exporters  other  than 
those  which  had  been  individually 
determined  to  have  met  the  criteria  for 
a  separate  rate.  This  change  in 
methodology  was  necessitated  by  the 
particular  circumstances  of  this  case. 
The  parties  who  responded  but  were  not 
analyzed  have  applied  for  separate  rates, 
and  provided  materials  for  the 
Department  to  consider  in  this  request. 
Although  the  Department  is  unable,  due 
to  administrative  constraints,  to 
consider  the  request  for  separate  rates 
status,  and  to  calculate  a  separate  rate 
for  each  of  these  named  parties,  there 
has  been  no  failure  on  the  part  of  these 
firms  to  provide  requested  information. 
Because  it  would  not  be  appropriate  for 
the  Department  to  refuse  to  consider  ein 
affirmative  dociunented  request  for  an 
examination  of  whether  these 
companies  were  independent  of  any 
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non-respondent  firms  and  then  assign  to 
the  cooperative  finns  the  rate  for  the 
noncooperative  firms,  which  in  this  case 
is  an  adverse  margin  based  on  best 
information  available,  the  Department 
has  assigned  a  special  single  rate  for 
these  firms. 

Best  Information  Available  (BIA) 

The  following  discussion  regarding 
the  application  of  BIA  applies  to  all 
exporters  other  than  those  that  have 
responded  to  our  questionnaires. 
Because  no  information  has  been 
presented  to  the  Department  to  prove 
otherwise,  any  exporter  of  subject 
merchandise  that  did  not  respond  to  the 
Department's  questionnaires  is 
presumed  to  be  imder  government 
control,  and,  therefore,  is  not  entitled  to 
its  own  separate  dumping  margin.  The 
evidence  on  record  indicates  the 
responding  companies  may  not  account 
for  all  exports  of  the  subject 
merchandise.  In  the  absence  of 
responses  from  all  exporters,  therefore, 
we  are  basing  the  All  PRC  rate  on  BIA, 
pursuant  to  section  776(c)  of  the  Act 
(see  Silicon  Carbide). 


In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  mtu^ns  to  those 
respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
to  those  respondents  that  did  not 
cooperate  in  an  investigation.  When  a 
company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calcidated 
rate  of  any  respondent  in  the 
investigation  {see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Belgium 
(58  FR  37083,  July  9, 1993).  In  this 
investigation,  since  the  evidence 
indicates  that  not  all  PRC  exporters  of 
honey  responded  to  our  questioiuiaire, 
we  are  assigning  to  any  PRC  company, 
other  than  those  specifically  identified 
below,  the  highest  calculated  margin. 


which  is  higher  than  the  margin  alleged 
in  the  petition,  as  revised  by  the 
Department  (see  Initiation  of 
Antidumping  Duty  Investigation:  Honey 
from  the  People's  Republic  of  China,  (59 
FR  54434,  October  31, 1994). 

Verification 

As  provided  in  section  776Cb)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  honey  fit)m  the  PRC,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspension  of 
liquidation  instructions  wall  remain  in 
effect  imtil  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporter 


Kunshan  Xinlong  Food,  Ltd 

Jiangsu  Native  Produce  Import  &  Export 

Jiangxi  Native  Produce  Import  &  Export  

Zhejiang  Native  Produce  &  Animal  By-Product  Import  &  Export 

For  the  Following  Other  Responding  Firms:  

Heilongjiang  Native  Produce  and  Animal  By-product  Import  and  Export 

Inter  Mongolia  Native  Produce  and  Anin^l  By-product 

Chang  Cheng  Industrial  Co.  Ltd 

Shaanxi  Native  Produce  Import  and  Export _ 

Kunshan  Foreign  Trade  Co , 

China  (TUHSU)  Super  Food  Import  and  Export „ , 

Hubei  Native  Produce  Import  and  Export  „ 

Tianjin  Native  Produce  Import  arxj  Export , 

Chanting  Native  Produce  Import  and  Export  , 

Qinghai  Cereals  and  Oils  Import  and  Export ' , 

Shanghai  Native  Produce  Import  and  Export  , 

Guangxi  Cereals,  Oils  and  Foodstuffs  Import  and  Export  Corporation  .... 

Sichuan  Native  Produce  Import  and  Export 

China  (TUHSU)  Flavors  and  Fragrances  Import  and  Export 

Shandong  Cereals  and  Oils  Import  and  Export 

Ningbo  Native  Produce  Import  and  Export  

Anhui  Cereals  &  Oils  Import  and  Export 

Jiangsu  Sweet  Foods,  Ltd 

Het)ei  Native  Produce  Import  and  Export 

Anhui  Medicines  and  Health  Produce  Import  and  Export 

Xian  Native  Produce  and  Animal  By-product  Import  and  Export  

Liaoning  Native  Produce  Import  and  Export 

Anhui  Native  Produce  Import  and  Export  

Henan  Native  Produce  Import  and  Export 

All  PRC  


Weighted- 
average 

margin  per- 
centage 


146.37 
127.52 
157.16 
131.86 
144.61 


157.16 


The  All  PRC  rate  applies  to  all  entries 
of  subject  merchandise  except  for 
entries  from  exporters  that  are  identified 
above. 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 


determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 


determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  4, 
1995,  and  rebuttal  briefs,  no  later  than 
May  11,  1995.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
hearing  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  at  1:00  p.m.  on  May  16, 1995,  at 
the  U.S.  Department  of  Commerce, 
Room  4803, 14th  Street  and 
Constitution  Avenue,  NfW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Request  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs.  In  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  within  75  days  after 
the  preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  March  13, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-6810  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  3510-OS-4t 

[A-351-«06] 

Silicon  Metal  From  Brazil;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  PreUminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
petitioners  and  four  respondents,  the 


Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  review  covers 
four  manufacturers/exporters  and  the 
period  July  1, 1992,  through  June  30, 
1993. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Baker  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230; 
telephone:  (202)  482-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31. 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  36135)  the  antidumping  duty  order 
on  siHcon  metal  from  Brazil.  On  July  7, 
1993,  the  Department  pubUshed  (58  FR 
36391)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  antidumping  duty  order  for  the 
period  July  1,  1992,  through  June  30, 
1993.  We  received  timely  requests  for 
review  ft'om  Companhia  Brasileira 
Carburetto  de  Calcio  (CBCC), 
Companhia  Ferroligas  Minas  Gerais 
Minasligas  (Minasligas),  Electroila,  S.A. 
(currently  known  as  Eletrosilex  Belo 
Horizonte  (Eletrosilex)),  and  Rima 
Eletrometalurgia  S.A.  (RIMA).  We  also 
received  a  request  for  review  of  the 
same  four  manufacturers/exporters  of 
silicon  metal  fi-om  a  group  of  five 
domestic  producers  of  silicon  metal  (the 
petitioners).  The  five  domestic 
producers  are  American  Alloys,  Inc., 
Elkem  Metals  Co.,  Globe  Metallurgical, 
hic.  SMI  Group,  and  SKW  Metals  and 
Alloys,  Inc. 

On  August  24,  1993,  the  Department 
pubUshed  a  notice  of  initiation  (58  FR 
44653)  covering  the  four  manufacturers/ 
exporters  named  above.  We  verified  the 
cost  responses  of  Eletrosilex,  RIMA,  and 
CBCC  in  June  and  July  1994.  The 
Department  has  now  completed  the 
preliminary  results  of  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 


Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  from  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  fi-om  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  sihcon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  SiHcon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  product  coverage. 

The  review  period  is  July  1, 1992, 
through  June  30,  1993.  This  review 
involves  four  manufactueres/exporters 
of  Brazilian  silicon  metal. 

United  States  Price 

In  calculating  USP,  we  used  purchase 
price  as  defined  in  section  772  of  the 
Tariff  Act.  Purchase  price  was  based  on 
the  packed,  F.O.B.,  C.I.F.,  or  C&F  price 
to  the  first  unrelated  purchaser  in  the 
United  States,  or  to  unrelated  trading 
companies  who  export  to  the  United 
States. 

We  made  deductions  fi-om  USP, 
where  appropriate,  for  foreign  inland 
height,  ocean  freight,  and  brokerage  and 
handling.  We  made  an  addition  to  USP, 
where  appropriate,  for  duty  drawback. 
These  adjustments  were  in  accordance 
vrith  section  772(d)(2)  of  the  Tariff  Act. 
We  also  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Silicomanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204  (at  31205),  June  17, 1994. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  silicon  metal  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  each  respondent's  home 
market  sales  to  the  volume  of  its  third- 
country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Tariff  Act.  In 
each  case  we  found  that  the 
respondent's  sales  of  silicon  metal  in 
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the  home  market  constituted  at  least  five 
percent  of  its  sales  to  all  other  markets. 
Thus,  other  than  where  we  relied  upon 
constructed  value  (CV)  (as  described 
below),  we  based  FMV  on  sales  in  the 
home  market.  See  19  C.F.R.  353.46(a). 

Based  on  findings  in  the  previous 
review  and  the  less-than  fair-value 
(LTFV)  investigation  that  the 
respondents  sold  subject  merchandise 
in  the  home  market  below  the  cost  of 
production  (COP),  we  conducted  a  cost 
investigation  in  this  review  in 
accordance  with  section  732(a)  of  the 
Tariff  Act.  We  calculated  each 
respondent's  COP  as  the  sum  of  all 
reported  material  costs,  labor  expenses, 
factory  overhead,  selling,  general,  and 
administrative  (SG&A)  expenses,  and 
packing  expenses.  Because  the  Brazilian 
economy  was  hyperinflationary  during 
the  period  of  review  (POR),  we 
instructed  respondents  to  follow  our 
long-standing  methodology  for 
hyperinflationary  economies,  including 
the  use  of  replacement  costs.  (See 
Silicon  Metal  from  Brazil,  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  59  PR  42806  (August  19, 1994.) 

We  compared  individual  home 
market  prices,  net  of  the  imposto  de 
circulacao  de  mercadorias  e  services 
(ICMS)  tax  (a  home  market,  valued- 
added  tax),  to  monthly  COPs.  For  CBCC, 
Eletrosilex,  and  RIMA,  we  found  that, 
for  each  model  sold  in  the  home  market, 
more  than  90  percent  of  sales  were 
made  at  below-COP  prices,  and  were 
made  over  an  extended  period  of  time. 
Since  CBCC.  Eletrosilex,  and  RIMA 
provided  no  indication  that  these  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  and  in  the  normal  course 
of  trade,  we  disregarded  all  of  their 
home  market  sales,  and  based  FMV  on 
CV  in  accordance  with  19  C.F.R.  353.50. 
For  Minasligas,  we  found  that  between 
10  and  90  percent  of  home  market  sales 
were  made  at  below-COP  prices. 
However,  since  we  determined  that 
such  sales  were  not  made  over  an 
extended  period  of  time,  we  did  not 
disregard  them  in  our  calculation  of 
FMV. 

In  order  to  determine  whether  below- 
cost  sales  and  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  below- 
cost  sales  occurred  for  each  model  to  the 
number  of  months  during  the  POR  in 
which  each  model  was  sold.  If  a  model 
was  sold  in  fewer  than  three  months 
during  the  review  period,  we  did  not 
exclude  the  below-cost  sales  unless 
there  were  below-cost  sales  in  each 
month  of  sale.  If  a  model  was  sold  in 
three  or  more  months,  we  did  not 
exclude  the  below  cost  sales  unless 


there  were  below-cost  sales  in  at  least 
three  months  during  the  POR. 

In  accordance  wim  section  773(e)  of 
the  Tariff  Act,  where  we  based  FMV  on 
CV,  it  consisted  of  the  sum  of  the  cost 
of  manufacture  (COM)  of  sihcon  metal, 
home  market  SG&A  expenses,  home 
market  profit,  and  the  cost  of  export 
packing.  The  COM  of  silicon  metal  is 
the  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  overhead 
expenses.  For  home  market  SG&A 
expenses,  we  used  the  larger  of  the 
actual  SG&A  expenses  reported  by  the 
respondents  or  10  percent  of  the  COM, 
the  statutory  minimum  for  foreign 
SG&A  expenses.  For  home  market 
profit,  we  used  the  larger  of  the  actual 
profit  reported  by  the  respondents,  or 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  COM  and  SG&A  expenses. 
See  section  773(e)(1)(B)  of  the  Tariff 
Act.  We  also  made  adjustments,  where 
applicable,  for  differences  between 
home  market  and  U.S.  market  expenses 
for  credit  and  warehousing. 

We  based  FMV  for  Minasligas  on 
prices  to  imrelated  purchasers  in  the 
home  market.  We  calculated  a  monthly, 
weighted-average  price.  Where 
applicable,  we  made  adjustments  for 
post-sale  inland  freight.  We  also  made 
adjustments,  where  applicable,  for 
differences  between  home  market  and 
U.S.  market  expenses  for  packing, 
credit,  and  warehousing. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
July  1, 1992,  through  June  30, 1993: 


Manufacturer/exporter 

Margin 
(percent) 

CBCC 

21.39 

Minasligas 

Eletrosilex 

RIMA 

0.00 
11.28 
20.83 

Interested  parties  may  request  a 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefe. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  silicon  metal  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  v«ll  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  91.06  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  C.F.R. 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  C.F.R.  353.22. 

Dated:  March  9, 1995. 
Susan  G.  Essennan, 

assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-6811  Filed  3-17-95;  8:45  am) 

BILUNO  CODE  3510-OS-4(I 


[C-517-501] 

Cart>on  Steel  Wire  Rod  From  Saudi 
Arabia;  Termination  of  Countervaiitng 
Duty  Administrative  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the  1992 
and  1993  administrative  reviews  on 
carbon  steel  wire  rod  from  Saudi  Arabia 
because  the  countervailing  duty  order 
has  been  revoked  effective  December  31, 
1991  (59  FR  58814  (November  15, 
1994)).  The  reviews  were  initiated  on 
March  26, 1993,  for  the  period  January 
1, 1992,  through  December  31,  1992, 
and  March  14,  1994,  for  the  period 
January  1, 1993,  through  December  31, 
1993. 

EFFECTIVE  DATE:  March  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Lebowitz  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,.D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16, 1992,  after  timely 
receipt  of  a  request  for  an  administrative 
review  and  a  properly  filed  request  for 
revocation  fit)m  the  Saudi  Iron  and  Steel 
Company  (HADEED),  the  Department 
initiated  an  administrative  review  of  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Saudi  Arabia 
covering  the  period  of  January  1, 1991, 
through  December  31, 1991  (57  FR  9104 
(March  16,  1992)).  On  November  2, 
1993,  the  Department  issued 
preliminary  results  of  the  1991 
administrative  review,  including  a 
preliminary  determination  that  it 
intended  to  revoke  the  order  (58  FR 
58537  (March  26, 1993)). 

On  November  15, 1994,  the 
Department  issued  the  final  results  of 
the  administrative  review  for  the  1991 
period  of  review,  and  revoked  the  entire 
countervailing  duty  order  effective 
December  31, 1991  (59  FR  58814 
(November  15, 1994)).  The  Department 
foimd  that  the  respondent  company  had 
met  the  requirements  for  revocation  of 
the  countervailing  duty  order  pursuant 
to  19  CFR  355.25(b)(2).  Based  upon 
certifications  by  HADEED  and  the 
Government  of  the  Kingdom  of  Saudi 


Arabia,  as  well  as  from  the  Department's 
previous  four  consecutive 
administrative  reviews,  the  Department 
determined  that  HADEED,  the  only 
Saudi  producer  of  the  subject 
merchandise,  had  not  applied  for  or 
received  any  net  subsidy  under  any 
programs  deemed  by  the  Department  to 
be  countervailable  for  the  requisite  five 
administrative  reviews.  The  Department 
further  determined  that  there  was  no 
likelihood  that  this  company  would 
apply  for  nor  receive  any  net  subsidy  in 
the  future. 

Prior  to  the  Department's  final 
determination  to  revoke  the  order,  there 
were  two  opportunities  for  interested 
parties  to  request  administrative  reviews 
of  this  order  for  the  periods  January  1, 

1992,  through  December  31, 1992,  and 
January  1. 1993,  through  December  31, 

1993.  HADEED  submitted  requests  for 
administrative  reviews  of  these  periods 
and  the  Department  initiated  the 
reviews  (58  FR  16397  (March  26, 1993) 
and  59  FR  11768  (March  14, 1994)). 

Since  the  Department  revoked  the 
order  effective  December  31, 1991,  there 
is  no  basis  for  completing  the 
administrative  reviews  covering  the 
1992  and  1993  periods.  Therefore,  the 
Department  is  hereby  terminating  these 
reviews. 

Dated:  March  10. 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-6812  Filed  3-17-95;  8:45  am] 
BILLING  CODE  3510-OS-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binationai 
Panei  Reviews:  Notice  of  Compietion 
of  Panei  Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binationai 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  affirmative  injury 
determination  made  by  the  U.S. 
International  Trade  Commission, 
respecting  Certain  Softwood  Lumber 
Products  from  Canada,  Secretariat  File 
No.  USA-92-1904-02. 

SUMMARY:  In  accordance  with  the 
memorandiun  Opinion  and  Order  of  the 
Binationai  Panel  dated  Jeuiuary  27,  1995, 
dismissing  the  panel  review  described 
above  and  the  Article  1904  Panel  Rules, 
the  panel  review  was  completed  on 
March  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binationai  Secretariat,  Suite 


2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  On 
January  27,  1995,  the  Binationai  Panel 
issued  an  order  dismissing  the  panel 
review  of  the  final  affirmative  injury 
determination  of  the  United  States 
International  Trade  Commission  ("ITC") 
concerning  Certain  Softwood  Lumber 
Products  from  Canada.  The  Secretariat 
was  instructed  to  issue  a  Notice  of 
Completion  of  Panel  Review  on  the  31st 
day  following  the  issuance  of  the  Notice 
of  Final  Panel  Action,  if  no  Request  for 
an  Extraordinary  Challenge  was  filed. 
The  Notice  of  Final  Panel  Action  was 
issued  on  February  7, 1995.  No 
Extraordinary  Challenge  request  was 
filed  in  the  time  permitted  by  the  FTA 
and  the  relevant  rules  of  procedure. 
.Therefore,  on  the  basis  of  the  Panel 
Order  and  Rule  80  of  the  Article  1904 
Panel  Rules,  the  Panel  Review  was 
completed  and  the  paneUsts  discharged 
from  their  duties  effective  March  10, 
1995. 

Dated:  March  13, 1995. 
James  R.  Holbein, 

United  States  Secretary  NAFTA  Secretariat. 
[FR  Doc.  95-6813  Filed  3-17-95:  8:45  am] 

BILUNQ  CODE  3510-GT-M 


Minority  Business  Oeveiopment 
Agency 

Business  Development  Center 
Appiications:  Jacksonviiie,  PL 

agency:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Cancellation. 

summary:  The  Minority  Business 
Development  Agency  is  cancelling  the 
aimouncement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  Jacksonville, 
Florida  MBDC.  This  sohcitation  was 
originally  published  in  the  Federal 
Register,  Wednesday,  March  8, 1995, 
Vol.  60,  No.  45.  12739. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13,  1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6818  Filed  3-17-95;  8:45  am) 

BILUNG  CODE  3S10-21-P 
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Minority  Business  Development 
Agency  Business  Deveiopment  Center 
Appiications:  Miami,  FL 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

summary:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  the  Miami  MBDC. 
This  soUcitation  was  originally 
published  in  the  Federal  Register, 
Wednesday,  February  15, 1995,  Vol.  60. 
No.  31,  8639. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13. 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6819  Filed  3-17-95;  8:45  ami 
BH.UNO  COOE  U10-21-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Baton  Rouge,  lA 

AQENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelUng  the 
announcement  to  sohcit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  Baton  Rouge 
MBDC.  This  solicitation  was  originally 
published  in  the  Federal  Register, 
Tuesday,  February  21, 1995,  Vol.  60, 
No.  34,  9662. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13.  1995. 
Donald  L.  Po%«rers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6820  Filed  3-17-95;  8:45  am) 
BILUNQ  0006  3S10-21-P 


Business  Deveiopment  Center 
Appiications:  Cincinnati,  OH 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 


announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  the  Cincinnati,  Ohio 
MBDC.  This  solicitation  was  originally 
published  in  the  Federal  Register, 
Friday,  March  3,  1995,  Vol.  60,  No.  42, 
11955. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6821  Filed  3-17-95;  8:45  am] 

BILUNO  COOE  3S10-21-P 


Business  Development  Center 
Appiications:  Portiand,  OR 

agency:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Cancellation. 

summary:  The  Minority  Business 
Development  Agency  is  cancelUng  the 
announcement  to  solicit  competitive 
appUcations  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  Portland  MBDC. 
This  soUcitation  was  originally 
published  in  the  Federal  Register, 
Wednesday,  February  15, 1995,  Vol.  60, 
No.  31,8633. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
(FR  Doc.  95-6822  Filed  3-17-95;  8:45  am] 
BILUNQ  COOE  3S10-21-P 


Business  Development  Center 
Appiications:  Pittsburgh,  PA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
annoimcement  to  soUcit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  Pittsburgh  MBDC. 
This  solicitation  was  originally 
published  in  the  Federal  Register, 
Wednesday,  March  8, 1995,  Vol.  60,  No. 
45,  12741. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 


Dated:  March  13,  1995. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

[FR  Doc.  95-6823  Filed  3-17-95;  8:45  am] 
BILUNG  COOE  3510-21-P 


Business  Deveiopment  Center 
Applications:  San  Juan,  PR 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
annoimcement  to  solicit  competitive 
applications  imder  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  San  Juan  MBDC. 
This  solicitation  was  originally 
published  in  the  Federal  Register, 
Wednesday,  March  8, 1995,  Vol.  60,  No. 
45, 12742. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13, 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6824  Filed  3-17-95;  8:45  am] 
BILUNO  CODE  3510-21-P 


Business  Development  Center 
Applications:  Charleston,  SC 

agency:  Minority  Business 
Development  Agency,  Commerce 
ACTION:  Cancellation. 

summary:  The  Minority  Business 
Envelopment  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  <MBDC) 
Program  to  operate  the  Charleston, 
South  Carolina  MBDC.  This  solicitation 
was  originally  published  in  the  Federal 
Register,  Wednesday,  January  25,  1995, 
Vol.  60,  No.  16,  4885. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13. 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6825  Filed  3-17-95;  8:45  am) 
BILUNG  CODE  3S10-21-P 


Business  Development  Center 
Appiications:  Seattle,  Washington 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 


ACTION:  Cancellation. 


SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program  to  operate  its  Seattle  MBDC. 
This  soUcitation  was  originally 
published  in  the  Federal  Register, 
Wednesday,  February  15, 1995,  Vol.  60, 
No.  31,8641. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  13. 1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Doc.  95-6826  Filed  3-17-95;  8:45  am] 
BILUNQ  CODE  3510-21-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  0314g5E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  two 
applications  for  scientific  research 
permits  (P497C  and  P45S)  and  receipt  of 
an  application  for  Modification  4  to 
scientific  research  Permit  817  (P45K). 

Notice  is  hereby  given  that  Dr. 
Theodore  Bjomn  of  the  Idaho 
Cooperative  Fish  and  Wildlife  Research 
Unit  (ICFW)  in  Moscow,  ID,  in 
association  wdth  Lowell  Stuehrenberg  of 
NMFS,  and  Stanley  Smith  of  the 
National  Biological  Service  (NBS)  in 
Cook,  WA  have  applied  in  due  form  for 
scientific  research  permits  (P497C  and 
P45S  respectively)  and  that  Stanley 
Smith  of  NBS  has  applied  for 
Modification  4  to  scientific  research 
Permit  817  (P45K)  to  take  Usted  species 
as  authorized  by  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
vtdldUfe  permits  (50  CFR  parts  217-227). 

ICFW  requests  an  ESA  section  10 
permit  to  capture  adult,  endangered, 
Snake  River  spring/summer  chinook 
salmon  [Oncorhynchus  tshawytscha)  to 
test  the  efficiency  of  Merwin  traps  at  six 
sites  downstream  of  Bonneville  Dam  on 
the  Columbia  River  under  variable  flow 
conditions.  The  Merwin  traps  will  be 
used  for  a  study,  which  will  begin  in 
1996,  to  evaluate  the  passage  of 
migrating  adult  salmon  and  steelhead 
aroimd  the  dams  and  through  the 


reservoirs  on  the  lower  Columbia  River 
and  the  lower  Snake  River.  The  adult 
anadromous  fish  will  be  migrating  to 
upstream  natal  tributaries  to  spawn.  A 
separate  ESA  section  10  p)ermit  will  be 
requested  for  the  study.  The  requested 
duration  of  this  permit  is  mid-April  to 
the  end  of  May  and  mid-June  to  the  end 
of  July  in  1995  only. 

NBS  requests  an  ESA  section  10 
scientific  research  permit  to  take 
juvenile,  endangered,  artificially 
propagated  Snake  River  spring/summer 
chinook  salmon  {Oncorhynchus 
tshawytscha)  as  part  of  a  study  designed 
to  provide  managers  with  data  on  the 
distribution,  abundance,  movement,  and 
habitat  use  by  the  anadromous  fish  that 
migrate  through  Lower  Granite 
Reservoir.  The  study  will  provide 
detailed  information  on  the  response  of 
migrating  smolts  to  environmental 
changes  that  attend  proposed  reservoir 
drawdown  and  other  river  regulation 
scenarios.  Project  objectives  and 
sampling  plans  will  accommodate 
endangered  species  recovery  needs  and 
constraints.  The  juvenile  fish  to  be  used 
for  the  study  will  be  collected  at  trap 
sites  and  by  using  purse  seines,  tagged 
with  radio  transmitters,  and  monitored 
electronically  for  their  migratory 
patterns  as  far  downriver  as  possible. 
The  annual  dates  of  collection  will  be 
from  April  1  to  May  26.  The  requested 
duration  of  the  permit  is  4  years. 

Permit  817  authorizes  NBS  to  take 
juvenile,  endangered.  Snake  River  fall 
and  spring/summer  chinook  salmon 
[Oncorhynchus  tshav^rytscha)  as  part  of 
a  study  designed  to  assess  the  migration 
timing  of  juvenile  anadromous  salmon 
using  passive  integrated  transponder 
(PIT)  tags  and  Panjet  marks.  For 
Modification  4,  NBS  requests  an 
increase  in  the  number  of  their  aimual 
authorized  take  and  approval  to  use  an 
additional  sampling  gear  type.  The 
increase  in  the  annual  take  is  requested 
to  obtain  a  sufficient  sample  size  to 
estimate  the  migration  timing  of  fish 
produced  in  the  upper  Snake  and 
Clearwater  Rivers  to  Lower  Monuiriental 
Dam  on  the  lower  Snake  River.  Similar 
increases  in  the  authorized  take  for  this 
permit  were  processed  in  1993  and 
1994.  In  addition.  NBS  requests 
approval  to  use  modified  fyke  nets 
instead  of  beach  seines  to  capture  fish 
for  tagging  and  to  assess  nearshore 
movements  of  the  marked  fish  in  the 
Snake  and  Clearwater  Rivers. 
Modification  4  is  requested  for  the 
duration  of  the  permit.  The  permit 
expires  on  December  31,  1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division,  Office  of 


Protected  Resources,  F/PR8,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226.  writhin  30  days  of  the 
pubUcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS, 
NOAA,  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division.  NMFS,  NOAA.  525 
North  East  Oregon  St..  Suite  500. 
Portland.  OR  97232  (503-230-5400). 

Dated:  March  14.  1995. 
Russell  |.  Bellmer. 

Chief,  Endangered  Species  Division,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-6785  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  3510-22-F 


p.D.  030695q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  no.  3  to  scientific 
research  permit  no.  717  (P77#44). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  717  submitted  by 
Dr.  Howard  W.  Braham,  Alaska 
Fisheries  Science  Center.  NMFS, 
NOAA,  National  Marine  Mammal 
Laboratory,  7600  Sand  Point  Way,  NE., 
Building  4,  Seattle,  WA  98115,  has  been 
granted. 

ADDRESSES:  The  modified  permit  is 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northwest  Region.  NMFS, 
NOAA.  7600  Sand  Point  Way.  NE.,  BIN 
C15700.  Seattle.  WA  98115  (206/526- 
6150);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 


UMI 
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Long  Beach.  CA  90802-4213  (310/980- 
4016). 

SUPPLEMENTARY  INFORMATION:  On 
January  20, 1995,  notice  was  pubUshed 
in  the  Federal  Register  (60  FR  4148) 
that  a  modification  of  permit  no.  717, 
issued  October  22, 1990  (55  FR  35923), 
had  been  requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  imder  the 
authority  of  the  Marine  Manunal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  provisions 
of  §§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  modification  authorized  the 
holder  to  take  an  additional  10 
Cahfomia  sea  Uons  (Zalophus 
califomianus)  for  instnunentation  and 
the  permit  was  extended  imtil  December 
31.  1996. 

Dated:  March  14.  1995. 
Art  JeCRsn, 

Acting  Chief,  Permits  &  Documentation 
Division,  National  Marine  Fisheries  Service. 
[FR  Doc.  95-6784  Filed  3-17-95;  8:45  am] 
BILUNQ  COOC  3810-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Pakistan; 
Correction 

March  13. 1995. 

In  the  table  of  the  letter  to 
Commissioner  of  Customs  published  on 
February  16, 1995  (60  FR  9014).  delete 
the  entry  for  Category  617  at  the  level 
of  15,286.929  square  meters. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-6807  Filed  3-17-95;  8:45  am] 
BILUNO  CODE  U10-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  Section 
10(a)  and  41  CFR  101-€.1015(b),  that 
the  Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Conunittee  will  conduct  a  pubUc 
meeting  on  April  3. 1995  fi-om  9:00  a.m. 


to  12:00  p.m.  in  the  lower-level  hearing 
room  of  the  Commodity  Futures  Trading 
Commission.  2033  K  Street  N.W.. 
Washington,  D.C.  20581.  The  agenda 
will  consist  of: 

Agenda 

I.  Introductory  Remarlu,  Commissioner 

Joseph  B.  Dial; 
n.  Summary  of  the  1994  Summit  on  Risk 

Management  in  American  Agriculture; 
m.  1995— The  beginning  of  the  new  age  of 

combining  yield  and  price  rislc 

management  for  agricultural 

commodities. 

1.  The  Chicago  Boctrd  of  Trade's  Area  Yield 
Insurance  Futures/Options  contract. 

2.  Combining  Multi-Peril  Crop  Insurance 
(MPO)  with  replacement  coverage, 
options,  and  forward  contracts. 

IV.  The  proposed  merger  of  the  CFTC  and  the 

SEC; 

V.  Updates  on  dual  trading/audit  trail; 

VI.  The  change  in  delivery  specifications  for 

the  CME  live  cattle  contract  effective 
June  1995; 

VII.  Other  Conunittee  Business;  and 

VIII.  Closing  Remarks  by  Conmiissioner 
Joseph  B.  Dial. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  fifth 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  c/o  Kimberly  N. 
Griles,  Commodity  Futiures  Trading 
Commission,  2033  K  Street  N.W., 
Washington,  D.C.  20581,  before  the 
meeting.  Members  of  the  public  who 
vfish  to  make  oral  statements  should 
also  inform  Ms.  Griles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 


Issued  by  the  Commission  in  Washington. 
D.C.  on  March  15. 1995. 
Jean  A.  Webb. 
Secretary  of  the  Commission. 
[FR  Doc.  95-6761  Filed  3-17-95;  8:45  am] 
BtLUNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

2nd  Annual  Product  Sheif>Life 
Symposium 

AGENCY:  Defense  Logistics  Agency,  Navy 
Ships  Parts  Control  Center. 

ACTION:  Notice  of  symposium;  call  for 
papers. 

SUMMARY:  The  Defense  Logistics  Agency 
and  the  Navy  Ships  Parts  Control  Center 
will  conduct  the  2nd  Annual  Product 
Shelf-Life  Symposium,  Jime  27-29, 
1995  at  the  Hyatt  Regency  Hotel,  San 
Diego,  CaUfornia.  The  purpose  of  this 
Symposium  is  to  bring  together 
government  and  industry 
representatives,  in  an  open  forum,  to 
exchange  ideas  and  discuss  policies 
associated  with  product  shelf-life.  The 
1995  symposium  theme,  "Partnering  to 
Preserve  Our  Future"  has  been  selected 
to  reflect  the  need  to  continue  a  joint 
discussion  of  the  many  topics  and 
issues  affecting  ovu-  nation's  military 
readiness,  as  well  as  our  national 
environment.  Specifically,  there  are 
many  questions  within  the  government 
and  industrial  commimity  that  currently 
remain  unanswered.  We  are  confident 
that  this  symposium,  by  providing  an 
open  forum  for  the  exchange  of  ideas 
and  opportunities,  wrill  jaeld  positive 
results  for  future  methods  of  product 
shelf-life. 

DATES:  Jxme  27-29.  1995. 

ADDRESSES:  Hyatt  Regency  Hotel— San 
Diego  CA. 

EFFECTIVE:  Upon  publication  of  this 
notice. 

CONTACT:  For  information  on  submitting 

an  abstract  for  the  Product  Shelf-Life 

Symposium  contact  Ms.  Debbie 

Trautman,  Navy  Shelf-Life  Program 

Administrator  at  (717)  790-1506.  fax 

(717)  790-1615  or  Ms.  Heather  Brinton 

at  the  American  Defense  Preparedness 

Association,  at  (703)  522-1820,  fax  (703) 

522-1885. 

Michael  S.  Pipan, 

Director,  DoD  Shelf-Life  Program. 

[FR  Doc.  95-6699  Filed  3-17-95;  8:45  am] 

BILUNQ  CODE  3620-01-11 
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Department  of  ttie  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
tt>e  Airt>ome  Laser  Demonstration 
Phase 

AGENCIES:  Department  of  Defense, 
United  States  Air  Force,  Air  Force 
Materiel  Command,  Space  and  Missile 
Systems  Center,  Philhps  Laboratory, 
DOD. 

SUMMARY:  The  United  States  Air  Force 
(USAF)  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  assess  the 
potential  impacts  of  the  Demonstrator 
Phase  of  the  Airborne  Laser  (ABL) 
Program.  This  program  is  an  Air  Force 
Advanced  Technology  Demonstration 
program  to  develop  and  then 
demonstrate  the  necessary  technologies 
required  to  acquire,  track,  and  then 
destroy  theater  ballistic  missiles  during 
boost  phase.  The  ABL  Demonstrator 
Phase  includes  the  design, 
development,  integration,  and  testing  of 
a  weapons-class  Chemical  Oxygen 
Iodine  Laser  (COIL)  on  the  aircraft.  The 
ABL  Demonstrator  Phase  is  scheduled 
to  begin  in  January  1997  and  be 
completed  by  the  end  of  2001.  The 
decision  to  be  made  by  the  Air  Force, 
is  to  determine  where  the  ABL 
Demonstrator  Phase  test  activities  will 
occur. 

The  ABL  Program  will  require  a  Home 
Base,  a  Diagnostic  Test  Range  and  an 
Expanded-Area  Test  Range.  The  Home 
Base  will  be  the  location  for  the  ABL 
Demonstrator  Aircraft,  its  flightline 
maintenance,  groimd  test  facilities,  fuel 
storage  and  transfer,  laser  pressure 
recovery  systems,  and  technical  and 
support  persoimel.  The  Diagnostic  Test 
Range  is  the  location  for  aircraft 
worthiness  and  flight  certification 
testing,  air  refueling,  modification 
testing,  communication  and  navigation 
system  testing,  integrated  weapon 
system  checkouts  without  laser 
operations,  short  range  integrated 
aircraft  and  weapons  system  checkouts 
and  engagements  with  low-  and  high- 
power  laser  operations,  short  range 
launch  and  recovery  operations,  and 
target  and  debris  recovery.  The 
Expanded-Area  Test  Range  is  the 
location  for  long-range  integrated 
aircraft  and  weapon  system  checkouts 
and  low-  and  high-power  laser 
operations,  and  target  and  debris 
recovery. 

Alternative  sites  for  the  Home  Base 
include  Phillips  Laboratory  at  Kirtland 
AFB,  Albuquerque.  NM.  and  Edwards 
AFB  near  Lancaster.  CA.  Potential  Test 
Ranges  include:  the  Western  Test  Range 
adjacent  to  Vandenberg  AFB  near 


Lompoc,  CA;  White  Sands  Missile 
Range  near  Las  Cruces,  NM;  and 
Edwards  AFB  near  Lancaster,  CA. 

The  Air  Force  is  planning  to  conduct 
a  series  of  scoping  meetings  to  assist  in 
determining  the  issues  to  be  analyzed  in 
depth  in  the  EIS,  and  to  involve  the 
pubUc  to  help  the  USAF  identify  those 
areas  of  concern.  Comments  received  as 
a  result  of  the  scoping  process  will  be 
used  to  assist  in  identifying  potential 
impacts  to  the  quality  of  the  human 
environment.  To  provide  a  fonmi  for  the 
community  to  make  oral  comments, 
scoping  meetings  are  scheduled  for: 

April  4, 1995,  7  p.m.  at  the  Ramada 
Classic  Hotel,  Albuquerque,  NM. 

April  18,  1995,  7  p.m.  at  the  HoUday 
Inn,  Las  Cruces,  NM. 

May  3,  1995,  7  p.m.  at  the  Desert  Iim, 
Lancaster,  CA. 

May  10, 1995,  7  p.m.  at  the  Best 
Western  Porto  Finale,  Lompoc,  CA. 

The  purpose  of  these  meetings  is  to 
identify  the  environmental  issues  and 
concerns  that  should  be  analyzed  to  (1) 
support  the  ABL,  (2)  solicit  comments 
on  the  proposed  action  and  (3)  solicit 
potential  alternatives  for  consideration 
in  developing  the  ABL  EIS.  PubUc 
hearings  are  proposed  to  be  conducted 
in  1996  for  the  piu-pose  of  obtaining 
comments  on  the  Draft  EIS.  Dates,  times, 
and  places  wril]  be  determined  and 
public  notification  wdll  be  made. 

To  ensure  the  USAF  will  have 
sufficient  time  to  consider  public 
scoping  comments  on  environmental 
issues  to  be  included  in  the  Draft  EIS, 
and  alternatives  to  be  included  in  the 
final  plan,  comments  and  proposals 
should  be  forwarded  to  the  address 
below  by  May  26, 1995.  However, 
comments  will  be  accepted  and 
considered  through  the  process. 

Please  direct  comments  or  requests  for 
further  information  concerning  the  ABL 
EIS  to:  Michelle  Hedrick.  Phillips 
Laboratory/S.E.  3550  Aberdeen  Ave. 
S.E..  Bldg.  434.Albuquerque,  NM 
87117-5776.  Toll  fiee  number:  1-800- 
343-1282. 

List  of  Subjects 

Environmental  protection, 
Environmental  impact  statement.  U.S. 
Air  Force,  Phillips  Laboratory,  Notice  of 
intent,  Airborne  laser,  Kirtland  AFB. 
Edwards  AFB.  White  Sands  Missile 
Range.  Vandenberg  AFB. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-6721  Filed  3-17-95;  8:45  am] 
BILUNO  CODE  3910-01-P 


Department  of  the  Navy 

Government  Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
appUcations  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Balston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Patent  Application  Serial  No.  08/ 
287.027;  Fiber-Optic  Rotary  Joint  with 
Bundle  Collimator  Assemblies;  filed 
August  8.  1994; 

Patent  Application  Serial  No.  08/ 
287.029:  A  Fiber-Optic  Bundle  and 
Collimator  Assembly;  filed  August  8, 
1994; and 

Patent  Application  Serial  No.  08/ 
287,028:  Method  For  Making  Fiber- 
Optic  Bundle  Collimator  Assembly; 
filed  August  8. 1994. 

Dated:  March  14,  1995. 
M.D.  Schetele, 

LT.JAGC,  USNR,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  95-6718  Filed  3-17-95;  8:45  am] 
BILLMG  CODE  3810-AE-M 


CNO  Executive  Panel;  Closed  IMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Task  Force  on 
Naval  Surface  Warship  Design  will  meet 
April  10-11, 1995,  from  9  a.m.  to  4  p.m., 
each  day  at  4401  Ford  Avenue, 
Alexandria.  Virginia.  These  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
conduct  discussions  at)out  Future 
Surface  Warships  Designs.  Matters  to  be 
examined  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are,  in  fact,  properly  classified 
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pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
pubhc  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Calpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  VA  22302-0268, 
Phone:  (703)  756-1205. 

Dated:  March  14.  1995. 

L.  R.  McNees, 

LCDR.JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-6719  Filed  3-17-95;  8:45  am| 

MLLMQ  CODE  3S10-FF-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUIMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB]  has 
been  requested  by  March  31, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  5624. 
Regional  Office  Building  3.  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (KIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 


1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information: 
(1)  Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubhc;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  14.  1995. 
Gloria  Parker, 

Director,  Infonnation  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Fast  Response  Siu^^ey  System — 
Nutrition  Education  in  U.S.  Public 
Schools,  K-12 

Frequency:  One  time 

Affected  Public:  Individuals  and 
households 

Reporting  Burden: 
Responses:  900 
Burden  Hours:  450 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  survey  of  1 ,000  public 
elementary,  middle,  and  secondary 
schools  was  requested  by  the  U.S. 
Department  of  Agriculture.  The 
survey  requests  information  on  the 
way  schools  provide  nutrition 
education  to  students,  the  topics 
covered  in  nutrition  education  to 
students,  the  topics  covered  in 
nutrition  education,  training  or 
education  of  school  nutrition 
coordinator,  materials  and  resources 
used  in  the  instruction  of  nutrition 
education,  and  the  perceived 
importance  of  nutrition  education. 
With  the  information  fi-om  the  survey, 
the  U.S.  Department  of  Agriculture 
can  identify  any  gaps  and  determine 
what  additional  efforts  might  be 
needed. 

Additional  Information:  Clearance  for 
this  information  collection  is 


requested  for  March  31,  1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

[FR  Doc.  95-6706  Filed  3-17-95;  8:45  am) 
BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Availability  of  the  Tritium  Supply  and 
Recycling  Draft  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability  and 
Public  Hearings. 

SUMMARY:  The  Department  of  Energy 
(EXDE)  announces  the  availability  of  the 
Tritimn  Supply  and  Recycling  Draft 
Programmatic  Environmental  Impact 
Statement  (PEIS),  and  the  dates  and 
locations  for  public  hearings  to  receive 
comments  on  the  Draft  PEIS.  The 
purpose  of  the  Tritium  Supply  and 
Recycling  PEIS  is  to  evaluate 
alternatives  for  an  assured,  long-term 
supply  of  tritium,  a  radioactive  gas 
which  is  a  necessary  component  of 
every  warhead  in  the  Nation's  nuclear 
weapons  stockpile. 

ADDRESSES  AND  FURTHER  INFORMATION:  A 
copy  of  the  Draft  PEIS  and/or  its 
Executive  Summary  may  be  obtained 
upon  request  by  calling  1-800-776- 
2765,  or  by  mail  to:  Office  of 
Reconfiguration,  DP-25.  U.S. 
Department  of  Energy.  P.O.  Box  3417, 
Alexandria,  Virginia  22302. 

Specific  information  regarding  the 
public  hearings,  including  registration 
information,  can  also  be  obtained  by 
calling  the  above  toll  free  number, 
writing  to  the  address  above,  or 
electronically  via  computer  as  follows: 
Federal  Information  Exchange  Bulletin 
Board,  InterNet  Address: 
FEDIX.FIECOM,  Modem  Toll-Free:  1- 
800-783-3349,  DC  Metro  Modem:  301- 
258-0953. 

SUPPLEMENTARY  INFORMATION:  Section 
3145  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160.  requires  the 
Department  of  Energy  to  issue  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  assessing  the 
Department's  capacity  to  produce 
tritium  not  later  than  March  1,  1995.  In 
accordance  with  that  law.  the  Tritium 
Supply  and  Recycling  Draft  PEIS  was 
completed  and  distributed  to  Congress 
on  March  1.  1995.  That  same  Draft  PEIS 
has  also  been  distributed  to  individuals 
and  organizations  on  the  program's 
mailing  Ust.  Additional  copies  of  the 
Draft  PEIS  are  available  to  any  other 


interested  persons  and  can  be  requested 
as  described  above. 

The  Draft  PEIS  evaluates  siting  and 
technology  alternatives  related  to 
tritium  supply  and  recycling.  Four 
technologies  for  tritium  supply  are 
assessed  in  the  PEIS:  Heavy  Water 
Reactor.  Modular  High-Temperature 
Gas-Cooled  Reactor,  Advanced  Light 
Water  Reactor,  and  Accelerator 
Production  of  Tritium.  Five  sites  for 
new  tritium  supply  facilities  and  tritium 
recycling  facilities  are  assessed:  the 
Idaho  National  Engineering  Laboratory 
(Idaho  Falls.  Idaho);  the  Nevada  Test 
Site  (Las  Vegas.  Nevada);  the  Pantex 
Plant  (Amarillo.  Texas);  the  Savaimah 
River  Site  (Aiken.  South  Carolina);  and 
the  Oak  Ridge  Reservation  (Oak  Ridge. 
Tennessee).  Two  options  for  tritium 
recycling  are  evaluated:  upgrade  of 
existing  tritium  recycling  facilities  at  the 
Savannah  River  Site,  or  collocation  of  a 
new  tritium  recycling  facihty  wdth  the 
tritium  supply  faciUty  at  one  of  the 
other  sites. 

Two  of  the  three  reactor  technologies 
(Advanced  Light  Water  Reactor  and 
Modular  High  Temperature  Gas-Cooled 
Reactor)  are  also  evaluated  in  the  Draft 
PEIS  as  "triple  play"  reactors  which  are 
capable  of  "burning"  plutonium  in 
addition  to  producing  tritium  and 
generating  electricity.  Additionally,  the 
Draft  PEIS  includes  an  assessment  of  the 
generic  environmental  impacts  of 
producing  tritium  in  an  existing 
commercial  reactor,  either  as  a 
contingency  option  in  the  event  of  a 
national  emergency,  or  if  the 
Department  should  choose  to  purchase 
such  a  reactor  and  convert  it  to  defense 
purposes.  The  Department  does  not 
have  a  preferred  alternative  at  this  time 
for  tritium  supply  and  recycling  sites,  or 
for  a  tritium  supply  technology.  The 
Final  PEIS  will  include  any  preferred 
alternative.  However,  the  Department 
may  choose  to  identify  a  preferred 
alternative  prior  to  issuing  the  Final 
PEIS. 

Six  public  hearings  to  cpceive 
comments  on  the  Draft  PEIS  will  be  held 
as  follows: 
Washington,  DC— April  5,  1995, 

Forrestal  Building,  1000 

Independence  Avenue.  S.W..  Morning 

Hearing  8:30am-l :00pm;  Afternoon 

Hearing  l:305m-6:00 
Las  Vegas.  NV— April  5,  1995,  Cashman 

Field  Convention  Center,  850  North 

Las  Vegas  Blvd.,  Morning  Hearing 

8:30am-l :00pm;  Evening  Hearing 

6:00pm-10:30pm 
Oak  Ridge,  TN— April  12,  1995,  Pollard 

Auditorium,  210  Badger  Avenue. 

Morning  Hearing  8:30am-l:00pm; 

Evening  Hearing  6:00pm-10:30pm 


Pocatello,  ID— April  12.  1995.  Quahty 
Inn  Pocatello  Park  Hotel.  1555 
Pocatello  Creek  Road.  Morning 
Hearing  8:30am-l:00pm;  Evening 
Hearing  6:00pm-10:30pm 

North  Augusta.  SC— April  20, 1995, 
North  Augusta  Community  Center, 
101  Brookside  Drive,  Afternoon 
Hearing  l:00pm-5 :30pm;  Evening 
Hearing  6 :00pm-l  0:30pm 

Amarillo,  TX— April  20, 1995,  Sunset 
Convention  Center,  3701  Plains  Blvd., 
Suite  135,  Afternoon  Hearing 
l:00pm-5 :30pm;  Evening  Hearing 
6:00pm-10:30pm 
The  public  comment  period  will 

extend  until  May  15, 1995.  A  Final  PEIS 

for  Tritium  Supply  and  Recycling  is 

expected  to  be  completed  by  October 

1995.  A  Record  of  Decision  would  be 

completed  no  sooner  than  30  days  after 

the  Final  PEIS  is  issued. 
Signed  in  Washington.  D.C.  this  13Th  day 

of  March.  1995. 

Victor  H.  Reis, 

Assistant  Secretary  for  Defense  Programs. 

[FR  Doc.  95-6793  Filed  3-17-95;  8:45  am] 

BILUNO  CODE  e4S0-01-p 

Office  of  Civilian  Radioactive  Waste 
Management;  Waste  Acceptance 
issues 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy. 

ACTION:  Notice  of  AvailabiUty  of  the 

Response  Summary  Report  for  the 

Department  of  Energy's  Notice  of 

Inquiry  on  Waste  Acceptance  Issues. 

SUMMARY:  The  Department  of  Energy 
published  a  Notice  of  Inquiry  on  May 
25.  1994.  to  elicit  the  views  of  affected 
parties  on:  (1)  The  Department's 
preHminary  view  that  it  does  not  have 
a  statutory  obligation  to  accept  spent 
nuclear  fuel  in  1998  in  the  absence  of 
ah  operational  repository  or  a  suitable 
storage  facility  constructed  under  the 
Nuclear  Waste  Policy  Act  of  1982.  as 
amended;  (2)  the  need  for  an  interim, 
away-from-reactor  storage  facility  prior 
to  repository  operations;  and  (3)  options 
for  offsetting,  through  the  use  of  the 
Nuclear  Waste  Fund,  a  portion  of  the 
financial  burden  that  may  be  incurred 
by  utilities  in  continuing  to  store  spent 
nuclear  fuel  at  reactor  sites  beyond  1998 
(59  FR  27007).  The  Notice  of  Inquiry 
implemented  the  Secretary's  initiative 
to  invite  the  views  of  interested  parties 
and  to  advance  the  consensus-building 
process  on  resolving  these  important 
issues. 

The  Notice  of  Inquiry  requested 
written  comments  on  or  before 
September  22. 1994.  In  response  to  a 


request  from  six  organizations,  the 
Department  pubUshed  a  Notice  on 
October  18. 1994.  announcing  the 
reopening  of  this  comment  period  until 
December  19. 1994  (59  FR  52524).  The 
Department  received  more  than  1.100 
comment  letters  in  response  to  the 
Notice  of  Inquiry. 

The  purpose  of  this  Notice  is  to 
announce  the  availability  of  the  Notice 
of  Inquiry  on  Waste  Acceptance  Issues 
—  Response  Summary  Report  which  the 
Department  prepared  to  present  a 
simimary  of  the  comments  received  in  . 
response  to  the  Notice  of  Inquiry.  The 
Department  is  currently  reviewing  the 
comments  for  die  purpose  of  preparing 
its  response  to  the  issues  set  forth  in  the 
Notice  of  Inquiry. 

ADDRESSES:  Copies  of  the  report  may  be 
obtained  by  waiting:  OCRWM 
Information  Center,  P.O.  Box  44375, 
Washington.  DC  20026.  or  by  phone: 
(800)  225-NWPA  (6972).  (202)  488- 
5513  (in  the  Washington,  DC  area). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Zabransky  at  the  address  above, 
or  by  telephone  at  (202)  586-7346  or 
Mr.  Robert  Waxman  of  the  Office  of 
General  Counsel  at  (202)  586-6975. 

Issued  in  Washington,  DC,  March  15. 1995. 
Daniel  A.  Dreyiiis, 

Director.  Off  ice  of  Civilian  Radioactive  Waste 
Management. 
|FR  Doc.  95-6791  Filed  3-17-95:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 593-001,  et  al.] 

National  Power  Exchange,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  10.  1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Power  Exchange 

(Docket  No.  ER94-1 593-001] 

Take  notice  that  on  February  21,  1995, 
National  Power  Exchange  filed  certain 
information  as  required  by  the 
Commission's  order  issued  October  7, 
1994. 

2.  Associated  Power  Services,  Inc. 

(Docket  No.  ER95-7-002J 

Take  notice  that  on  February  10,  1995, 
Associated  Power  Services,  Inc. 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  March  24. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


14740 


Federal  Register  /  Vol.  60.  No.  53  /  Monday,  March  2Q,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20.  1995  /  Notices 


14741 


^K 


3.  Pacific  .Gas  and  Electric  Company 

(Docket  No.  ER95-262-0001 

Take  notice  that  on  February  15,  1995, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
amendment  (Amendment)  to  the 
Control  Area  and  Transmission  Service 
Agreement  (Agreement)  between  PG&E 
and  Destec  Power  Services,  Inc.  (DPS) 
which  was  filed  previously  with  the 
Commission  on  December  6, 1994  in  the 
above  docket. 

The  filing  seeks  to:  (1)  Modify  the  rate 
"approach  for  Distribution  Service 
provided  for  in  the  Agreement;  (2) 
confirm  that  PG&E  will  file  for  approval 
of  the  construction  agreement  if  DPS  is 
requested  to  pay  for  any  incremental 
transmission  system  upgrades;  (3) 
provide  more  detailed  description  of 
Inter-Hour  Load  Balancing  Service;  (4) 
clarify  the  rate  derivation  for  ancillary 
services,  the  Monthly  Billing  Charge 
and  the  charges  for  Power  Deviations. 

PG&E  is  requesting  certain  waivers. 

Copies  of  this  filing  were  served  upon 
DPS,  various  interveners  and  the 
CaUfomia  Public  Utilities  Commission. 

Comment  date:  March  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

(Docket  No.  ER95-431-0001 

Take  notice  that  on  March  2, 1995, 
Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  amendment 
between  UUnois  and  Citizens  Lehman 
Power  Sales  (CLP  Sales).  Illinois  states 
that  the  purpose  of  this  amendment  is 
to  revise  the  charges  when  Illinois  is 
buying  from  a  third  party  and  selfing  to 
CLP  Sales. 

Comment  date:  March  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Connecticut  Valley  Electric  Co. 
Central  Vermont  Public  Service 
Corporation 

[Docket  Nos.  ER95-67»-000  and  ER95-680- 
000] 

Take  notice  that  on  March  1, 1995, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  a  tariff 
providing  for  comprehensive 
transmission  service.  Central  Vermont 
states  that  the  tariff  provides  for 
transmission  service  on  a  basis 
comparable  to  the  uses  the  Company 
makes  of  its  transmission  system  to 
serve  its  own  requirements  customers. 
Central  Vermont  also  tendered  for  filing 
a  notice  of  cancellation  of  service  by  its 
subsidiary,  Connecticut  Valley  Electric 
Company  Inc.,  to  New  Hampshire 
Electric  Cooperative. 


Comment  date:  March  27, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Blackstone  Valley  Electric  Company 

[Docket  No.  ER95-682-0001 

Take  notice  that  on  March  2, 1995, 
Blackstone  Valley  Electric  Company 
filed  a  Notice  of  Cancellation  of  Rate 
Schedule  No.  31.  Rate  Schedule  No.  31 
provided  for  subtransmission  service  by 
Blackstone  to  Roosevelt  Hydro  Electric 
Company.  The  provision  for 
subtransmission  service  to  Roosevelt 
expired  by  its  own  terms  on  October  31. 
1994. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER95-683-000I 

Take  notice  that  on  March  2, 1995, 
Delmarva  Power  &  Light  Company 
(Delmarva)  of  Wilmington,  Delaware, 
filed  under  the  provisions  of  section  205 
of  the  Federal  Power  Act  a  twelve-year 
power  supply  contract  (the  Service 
Agreement)  under  which  Delmarva  will 
provide  all  requirements  service  to  the 
Town  of  Middletown,  Delaware 
(Middletown).  Delmarva  states  that  the 
Service  agreement  supersedes 
Delmarva's  Rate  Schedule  No.  65  under 
which  Middletown  currently  receives 
service. 

Delmarva,  with  Middletown's 
concurrence,  requests  an  effective  date 
of  March  1, 1995  for  the  new  Service 
Agreement.  This  effective  date  is 
specified  by  the  terms  of  the  Service 
Agreement. 

The  Service  Agreement  provides  for 
the  continuation  of  the  requirements 
service  previously  furnished 
Middletown  under  Rate  Schedule  No. 
65.  but  changes  certain  terms  and 
conditions.  The  chief  differences 
between  the  Service  Agreement  and 
Rate  Schedule  No.  65  are  that  the 
Service  Agreement  provides  for  all 
requirements  service  as  a  change  from 
the  partial  requirements  service 
Middletown  was  receiving,  establishes  a 
new  rate  for  Middletown  which  is 
below  the  level  of  the  rate  currently 
charged  Middletown  and  provides  for 
futtire  adjustments  to  the  Middletown 
rate  based  on  changes  in  the  level  of 
Delmarva's  retail  rates.  The  Service 
Agreement  has  a  twelve  year  term. 

Delmarva  states  that  the  filing  has 
been  posted  and  has  been  served  upon 
the  affected  customer  and  the  Delaware 
Public  Service  Commission. 

Comment  date:  March  27, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER95-684-0001 

Take  notice  that  on  March  2, 1995, 
Central  Illinois  Public  Service  company 
(CIPS),  submitted  for  filing  a  Letter 
Agreement  dated  December  1, 1994, 
modifying  the  Interconnection 
Agreement  dated  November  1, 1969, 
between  Tennessee  Valley  Authority, 
Central  Illinois  Public  Service 
Company,  Illinois  Power  Company  and 
Union  Electric  Company. 

The  Letter  Agreement  provides  for 
TVA's  notification  and  consultation 
with  CIPS,  IP  and  UE  regarding  any 
changes  TVA  plans  to  make  to  the  rental 
facilities  at  the  Shawnee  345  kV 
Interconnection  Point. 

Copies  of  this  filing  have  been  mailed 
to  Illinois  Power  Company,  Union 
Electric  Company,  Tennessee  Valley 
Authority,  the  Illinois  Commerce 
Commission  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER95-686-0001 

Take  notice  that  on  March  2,  1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Electric  Clearinghouse,  Inc.  (ECI). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  ECI. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-687-000J 

Take  notice  that  on  March  2, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Rochester  Gas  & 
Electric  Corporation  (RG&E)  imder  the 
NU  System  Companies  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  RG&E. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
15, 1995. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

[Docket  No.  ER95-688-000J 

Take  notice  that  on  March  3, 1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  supplemental 


agreement,  associated  procedure  and 
letter  agreement  to  the  1990  Integrated 
Operations  Agreement  with  the  City  of 
Azusa  (Azusa),  Commission  Rate 
Schedule  No.  247. 

The  supplemental  agreement 
procedure  and  letter  agreement  establish 
the  terms  and  conditions  for  the 
integration  of  Replacement  Capacity 
Resources  purchased  by  Azusa  imder 
the  Conformed  Western  Systems  Power 
Pool  Agreement.  Edison  is  requesting 
waiver  of  the  Commission's  60  day 
notice  requirements  and  is  requesting  an 
effective  date  of  March  4, 1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

[Docket  No.  ER95-689-000J 

Take  notice  that  on  March  3, 1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  supplemental 
agreement,  associated  procedure  and 
letter  agreement  to  the  1990  Integrated 
Operations  Agreement  with  the  City  of 
Anaheim  (Anaheim),  Commission  Rate 
Schedule  No.  246. 

The  supplemental  agreement, 
procedure  and  letter  agreement  estabfish 
the  terms  and  conditions  for  the 
integration  of  Replacement  Capacity 
Resources  purchased  by  Anaheim  under 
the  Conformed  Western  Systems  Power 
Pool  Agreement.  Edison  is  requesting 
waiver  of  the  Commission's  60  day 
notice  requirements  and  its  requesting 
an  effective  date  of  March  4,  1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fifing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  95-6746  Filed  3-17-95;.8:45  am] 
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[Docket  No.  EL95-30-000,  et  al.] 

West  Penn  Power  Company,  et  aL; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  13,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  West  Penn  Power  Company 

[Docket  No.  EL95-30-0O0] 

Take  notice  that  on  March  10, 1995, 
West  Penn  Power  (West  Penn")  filed  a 
Petition  for  Issuance  of  a  Declaratory 
Order  ("Petition").  The  Petition  requests 
that  this  Commission:  (1)  Issue  a 
declaratory  order  stating  that  West  Penn 
has  no  current  purchase  obligation  from 
Washington  Power  Company,  L.P. 
("Washington  Power");  (2)  find  that  the 
Public  UtiUty  Regulatory  Policies  Act  of 
1978  prohibits  purchase  rates  for 
capacity  that  exceeds  current  avoided 
costs  when  (a)  such  rates  are  based  on 
stale  avoided  cost  data,  (b)  the  utility  no 
longer  needs  the  capacity,  and  (c)  the 
proposed  generating  plant  is  unbuilt;  (3) 
find  that  a  state  utility  commission  may 
not  modify  a  privately  negotiated 
purchase  agreement  or,  in  the 
alternative,  if  a  state  utility  commission 
may  modify  such  an  agreement,  the 
utility  must  have  the  opportunity  to 
demonstrate  the  purchase  price  is 
higher  than  the  utility's  avoided  cost  as 
of  the  date  of  the  modification;  and  (4) 
find  that  a  change  in  the  type  of 
qualifying  facility  from  that  originally 
granted  rate  approval  voids  that 
purchase  agreement  and  requires  that 
capacity  charges  must  be  recalculated  at 
current  avoided  cost  rates. 

Comment  date:  April  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Orange  and  Rockland  Utilities  Inc. 

[Docket  Nos.  ER94-1 262-000,  ER94-1264- 
000,  ER94-1292-000,  ER94-1 293-000, 
ER94-1327-000,  and  ER94-1 360-000] 

Take  notice  that  on  February  24, 1995, 
Orange  and  Rockland  Utilities,  Inc. 
tendered  for  filing  additional 
information  requested  by  staff  in  the 
above-referenced  dockets. 


Comment  date;  March  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Regional  Transmission 
Association 

[Docket  No.  ER94-1 288-002] 

Take  notice  that  on  March  1, 1995, 
Western  Regional  Transmission 
Association  tendered  for  filing  revised 
copies  of  the  amended  Western  Regional 
Transmission  Association  Governing 
Agreement  filed  on  January  25, 1995. 

Comment  date:  March  27,  1995,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kimball  Power  Company 

(Docket  No.  ER95-232-001] 

Take  notice  that  on  March  3, 1995, 
Kimball  Power  Company  tendered  for 
fifing  revised  copies  of  FERC  Rate 
Schedule  No.  1  pursuant  to  the 
Commission's  order  issued  February  1, 
1995  in  the  above-referenced  docket. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Company 

[Docket  No.  ER95-453-0O0] 

Take  notice  that  on  March  2,  1995, 
Commonwealth  Electric  Company  and 
Cambridge  Electric  Light  Company  each 
filed  amendments  to  their  respective 
FERC  Electric  Tariffs  for  Power  Sales 
and  Exchanges.  The  amendments  reflect 
that  the  maximum  duration  of  a 
transaction  imder  the  Tariff  is  one 
month  and  that  the  System  Reservation 
Charge  is  calculated  on  a  per-hour  basis. 

Comment  date:  March  27, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Potomac  Electric  Power  Company 

[Docket  No.  ER95-543-0001 

Take  notice  that  on  February  3. 1995, 
Potomac  Electric  Power  Company 
tendered  for  filing  supplemental 
information  to  its  February  2,  1995 
filing  in  the  above-referenced  docket. 

Comment  date:  March  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Metropolitan  Edison  Company 

[Docket  No.  ER95-685-0001 

Take  notice  that  on  March  2, 1995, 
Metropolitan  Edison  Company  tendered 
for  filing  Supplement  Nos.  3  and  15  of 
Exhibit  C-1  (Revised  November  23, 
1994). 

Comment  date:  March  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Northeast  Utilities  Service  Company 

I  Docket  No.  ER95-69O-0001 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  March  2, 
1995,  tendered  for  filing  a  Service 
Agreement  with  Long  Island  Lighting 
Company  (LILCO)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  LILCO. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
15. 1995. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ERg5-691-000| 

Take  notice  that  on  March  3, 1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the 
"GPU  Operating  Companies"),  filed  an 
executed  Service  Agreement  between 
GPU  and  LG&E  Power  Marketing  bic. 
(LG&E).  dated  February  16. 1995.  The 
Service  Agreement  specifies  that  LG&E 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 
Original  Volimie  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10. 1995 
in  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-276-O00  and  allows  GPU  and 
LG&E  to  energy  into  separately 
scheduled  transactions  imder  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  16. 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  March  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Kamine/Besicorp  Allegany  L.P. 

[Docket  Nos.  QF88-292-003  and  EL95-29- 
000] 

Take  notice  that  on  March  7. 1995, 
Kamine/Besicorp  Allegany  L.P. 
(Kamine/Besicorp)  tendered  for  filing  a 
supplement  to  its  filing  in  these  dockets. 

This  supplement  pertains  to 
operational  aspects  and  legal 
proceedings  relating  to  the  facility.  No 
determination  has  been  made  that  this 
submittal  constitutes  a  complete  filing. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-6747  Filed  3-17-95:  8:45  am] 

BILLING  COD6  S717-01-P 


[Docket  No.  ER94-1 639-000,  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.  Electric  Rate  and  Corporate 
Regulation  Filings 

March  14, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-1639-000] 

Take  notice  that  on  February  24,  1995. 
Wisconsin  Public  Service  Corporation 
(WPSC)  of  Green  Bay.  Wisconsin, 
tendered  for  filing  revisions  relating  to 
the  Commission's  policy  against  "and" 
transmission  pricing  to  its  network 
transmission  service  tariff  in 
compliance  with  the  Commission's 
order  issued  January  25,  1995. 

WPSC  states  that  the  filing  has  been 
served  on  the  affected  parties  and 


posted  as  required  by  the  Commission's 
regulations. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  TransCanada  Northridge  Power  Ltd. 

[Docket  No.  ER95-692-O00I 

Take  notice  that  on  March  3, 1995, 
TransCanada  Northridge  Power  Ltd. 
(TNPL),  tendered  for  filing  pursuant  to 
Rule  205, 18  CFR  385.205,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  May  2,  1995,  unless  an 
accelerated  date  (March  3,  1995),  as 
requested  by  TNPL,  is  approved. 

"TNPL  intends  to  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  TNPL  sells  electric 
energy,  it  proposes  to  make  such  sales 
on  rates,  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  TNPL  is  not  engaged  in  the 
business  of  generating,  transmitting  or 
distributing  electric  power  in  the  United 
States,  although  an  affiliate  has  a 
minority  ownership  interest  in  a  power 
generating  facility  located  in  Rhode 
Island. 

Rate  Schedule  No.  1  provides  for 
wholesale  sales  of  energy  and  capacity 
at  agreed  prices.  Rate  Schedule  No.  1 
also  provides  that  no  sales  of  electric 
power  may  be  made  to  affiliates. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

[Docket  No.  ER95-693-0001 

Take  notice  that  on  March  3, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Surplus  Firm 
Capacity  Sale  Agreement  between  PGE 
and  the  Bonneville  Power 
Administration  (BPA)  under  which  PGE 
will  return  energy  to  BPA. 

Piu-suant  to  18  CFR  35.11,  PGE  has 
requested  that  the  Commission  grant  a 
waiver  of  the  notice  requirements  of  18 
CFR  35.3  to  allow  the  Surplus  Firm 
Capacity  Sale  Agreement  to  become 
effective  on  April  1, 1995. 

Copies  of  the  filing  have  been  served 
on  the  parties  included  in  the  Certificate 
of  Service  attached  to  the  filing  letter. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER95-695-000) 

Take  notice  that  on  March  6,  1995, 
Midwest  Power  Systems  Inc.  (MPSI), 


UMI 


tendered  for  filing  a  Transmission 
Service  Agreement  between  MPSI  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow). 

MPSI  states  that  copies  of  this  filing 
were  served  on  the  Iowa  Utilities  Board, 
the  South  Dakota  PubUc  Service 
Commission,  and  Rainbow. 

MPSI  requests  the  Agreement  become 
effective  upon  the  expiration  of  the 
Commission's  60-day  notice  period,  or 
as  soon  thereafter  as  may  be  practical. 

Comment  dafe;  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-696-000] 

Take  notice  that  on  March  6, 1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Electric  Clearinghouse, 
Inc.,  under  MEG's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
irom  the  date  of  filing. 

Comment  date:  March  28, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-697-000] 

Take  notice  that  on  March  6, 1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  MidCon  Power  Services 
Corporation  under  MGE's  Power  Sales 
Tariff.  MGE  requests  an  effective  date  60 
days  from  the  date  of  filing. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-698-000i 

Take  notice  that  on  March  6, 1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Louis  Dreyfus  Electric 
Power,  Inc.,  imder  MGE's  Power  Sales 
Tariff.  MGE  requests  an  effective  date  60 
days  from  the  date  of  filing. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-699-000I 

Take  notice  that  on  March  6, 1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreemeiit  with  AES  Power,  Inc.,  imder 
MGE's  Power  Sales  Tariff.  MGE  requests 
an  effective  date  60  days  fi-om  the  date 
of  filing. 

Comment  dote;  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER95-701-0001 

Take  notice  that  on  March  6, 1995, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Maine  Public  Service 
Company.  This  Service  Agreement 
specifies  that  MPSC  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15,  1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  MPSC  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  MPSC  capacity 
and/or  energy  as  the  parties  may 
mutually  agree. 

In  its  filing  letter.  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
February  23, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Pubhc  Service 
Commission  and  MPSC. 

Comment  date:  March  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-6744  Filed  3-17-95:  8:45  am] 
BILUNQ  CODE  e717-01-P 


[FERC  Docket  No.  CP95-35-000;  PRPB 
Docket  No.  94-62-1 219-JPU] 

EcoElectrica,  L.P.;  Notice  of  Intent  to 
Prepare  a  Joint  Draft  Environmental 
Impact  Statement/Preliminary 
Environmental  Impact  Statement  for 
the  Proposed  EcoElectrica  LNG  Import 
Teiminal  and  Cogeneration  Project  in 
Guayanilla  Bay,  Puerto  Rico;  Request 
for  Comments  on  Environmental 
Issues  and  Notice  of  Scoping  IMeetings 

March  14, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  a  joint 
environmental  impact  statement  (EIS) 
with  the  Puerto  Rico  Planning  Board 
(PRPB  or  Board).  The  document  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  for  EcoElectrica  L.P. 
(EcoElectrica)  Liquefied  Natural  Gas 
(LNG)  Import  Facility  and  Cogeneration 
Project  in  Guayanilla  Bav,  Puerto  Rico. 
The  FERC  and  the  PRPB'will  use  this 
joint  EIS  in  their  decision-making 
process  (whether  or  not  to  authorize  the 
proposed  project).' 

Tne  PRPB  will  be  the  lead  agency  for 
the  Commonwealth  of  Puerto  Rico  and 
the  FERC  wrill  be  the  lead  Federal 
agency  in  the  preparation  of  this  joint 
EIS.  The  joint  document  will  avoid 
duplication  of  environmental  analyses, 
and  satisfy  the  requirements  of  Puerto 
Rico's  law  requiring  an  EIS  imder  the 
Puerto  Rico  Envirormiental  Quality 
Board  (PREQB)  Regulations  (Article  4(0) 
of  Law  No.  9)  and  the  National 
Environmental  Policy  Act  (NEPA). 

Summary  of  the  Proposed  Proiect 

EcoElectrica  is  seeking  approval  for  a 
36-acre  site  in  Guayanilla  Bay  near 
Ponce,  Puerto  Rico,  to  import  LNG  for 
power  generation.  The  facilities  that 
require  Commission  approval 
("jurisdictional"  facihties]  include  the 
construction  and  operation  of  the  LNG 
facilities.  This  would  consist  of  a 
marine  unloading  facility,  two  LNG 
storage  tanks  vdth  individual  capacities 
of  up  to  1.000,000  barrels,  a 
vaporization  system,  and  a  natural  gas 
accumulator  pipeline. 

In  addition,  EcoElectrica  proposes  to 
construct  a  "non-jurisdictional" 
cogeneration  facility  that  will  use  the 
imported  LNG  as  a  fuel  source  for  power 


■  EcoEleok-ica  filed  an  application  with  the 
Commission  on  October  25,  1994  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and  Parts  153  and 
380  of  the  Conunission's  regulations.  The  action 
involves  authorization  of  a  place  of  import  and  the 
construction  and  operation  of  facilities  at  this  place 
of  import.  On  November  23, 1994,  the  Land  Use 
Consultation  was  Tiled  with  the  PRPB  pursuant  to 
Law  75  of  June  24. 1975.  „ 
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generation.  The  power  plant  facility 
would  consist  of  two  gas  turbines 
operating  on  natural  gas  and  one  steam 
turbine  with  a  net  station  output  of  461 
megawatts  (MW)  at  230  kilovolts  (kV). 
The  gas  turbines  could  also  use  propane 
(LPG)  as  a  secondary  fuel  and  high 
grade  fuel  oil  as  an  emergency  fuel. 

The  electricity  generated  by 
EcoElectrica's  cogeneration  facility 
would  be  purchased  by  the  Puerto  Rico 
Electric  Power  Authority  (PREPA),  the 
government-created  pubhc  utihty  that 
supplies  nearly  all  of  the  electric  power 
consumed  in  Puerto  Rico.  PREPA  has 
identified  a  need  for  additional  electric 
generating  capacity  of  1 ,200  MW  by  the 
year  2000  to  meet  future  demand 
growth,  enhance  system  reliability  and 
to  diversify  the  fuel  sources  that 
generate  electricity. 

EcoElectrica  also  proposes  to 
construct  a  desaUnation  facility  that 
would  generate  up  to  4,000,000  gallons 
of  freshwater  per  day.  Freshwater  uses 
at  the  power  plant  could  require  up  to 
1,000,000  gallons  per  day.  The  surplus 
capacity  would  be  sold  for  public  use. 

Other  facilities  necessary  for  the 
operation  of  the  cogeneration  facility 
include  a  2.3-mile  long,  230-kV 
transmission  line  connecting  the  plant 
substation  to  an  existing  PREPA 
substation;  a  3.5-mile  long,  10-inch 
diameter  pipeline  to  supply  LPG  to  the 
facility;  and  a  water  pipeline  for 
connecting  into  an  existing  offsite  water 
supply  or  to  outside  delivery  systems. 

Summary  of  the  Proposed  Facilities 

The  general  location  of  the  proposed 
facilities  for  the  EcoElectrica  LNG/ 
Cogeneration  Project  is  shown  in  figure 
1.  The  proposed  LNG  import  terminal, 
cogeneration  power  plant,  and 
desalination  plant  will  be  located  in 
Penuelas,  about  9  miles  west  of  the  City 
of  Ponce  on  the  south  coast  of  Puerto 
Rico.  The  proposed  36-acre  site  is  at  the 
end  of  a  peninsula  presently  owned  by 
Union  Carbide  Caribe,  Inc.  (Union 
Carbide).  The  site  is  bordered  on  the 
north  by  Union  Carbide's  existing  fuel 
storage  tank  farm  operations  arid  on  the 
east,  west,  and  south  by  Tallaboa  and 
Guayanilla  Bays  (see  figure  2).  The  site 
currently  contains  a  decommissioned 
naptha  storage  tank  and  ring  foundation 
for  a  demolished  storage  tank. 

Major  facilities  of  the  proposed 
project  can  be  divided  between  LNG 
import  facilities  and  cogeneration/ 
desalination  facilities.  * 

LNG  Import  Facilities 

The  LNG  import  facilities  include  a 
ship  unloading  system,  two  LNG  storage 
tanks,  and  LNG  vaporization  and  vapor 
handling  systems.  The  proposed  project 


facilities  would  be  designed, 
constructed,  and  maintained  to  comply 
with  the  Department  of  Transportation 
(IXDT)  Federal  Safety  Standards  for 
Liquefied  Natural  Gas  Facilities  (49 
Code  of  Federal  Regulation  (CFR)  Part 
193).  The  facilities  constructed  at  the 
site  would  also  meet  the  National  Fire 
Protection  Association  59A  LNG 
standards.  The  marine  cargo  transfer 
system  and  any  appurtenances  located 
hetween  the  vessel  and  the  last  valve 
located  immediately  before  a  storage 
tank  will  comply  with  the  U.S.  Coast 
Guard  (USCG)  regulations  in  33  CFR 
Part  127  and  Executive  Order  10173. 

Liquefied  natural  gas  would  be 
imported  to  Puerto  Rico  for  use  in  the 
power  plant  portion  of  the  project.  No 
firm  supply  of  LNG  has  been  identified 
at  this  time.  EcoElectrica  is  considering 
potential  LNG  suppliers  from  Trinidad 
and  Nigeria.  It  is  anticipated  that  the 
project  would  import  up  to  130  million 
MMBtu  per  year,  requiring  between  10 
and  60  IJ^IG  tanker  unloadings  aiuiually. 

The  LNG  tankers  that  would  be  used 
to  transport  the  LNG  would  be  the 
125,000  cubic  meter  class  and  would 
use  any  of  six  Coast  Guard  approved 
containment  systems.  Any  LNG  carrier 
used  for  the  project  would  be  built  in 
strict  accordance  with  all  current 
regulatory  and  classification  society 
requirements. 

The  ship  unloading  system  would 
consist  of  unloading  facilities  and  a 
pier.  The  unloading  facilities  are 
designed  to  handle  LNG  ships  with  a 
capacity  of  up  to  135,000  cubic  meters 
with  a  draft  of  up  to  40  feet.  Four 
breasting  and  mooring  dolphins  are 
proposed  for  securing  the  LNG  ships  to 
the  pier's  berth.  The  tanker  berth  would 
be  roughly  parallel  to  the  shore  in  50 
feet  of  water.  The  unloading  platform 
would  be  a  two-level  structure  with  a 
40-foot  wide  by  100-foot  long  lower 
level  and  a  20-foot  wide  by  76-foot  long 
upper  level.  The  pier  is  proposed  to  be 
27  feet  wide  and  1,800  feet  long.  It 
would  be  constructed  on  20-  to  30-inch 
diameter  steel  pipe  piles,  or  prestressed 
concrete  tubes.  The  pile  bents  are 
expected  to  be  constructed  on  70-foot 
spacings.  Pier  framing,  roadway,  and 
spill  impoundment  system  contained 
within  the  pier  would  be  constructed  of 
reinforced  and  prestressed  concrete. 

On-board  pumps  would  deliver  the 
LNG  to  the  terminal.  Four  articulated 
marine  unloading  arms  would  be 
installed  on  the  berth  for  this  purpose. 
Three  of  the  arms  would  be  used  to 
receive  LNG  from  the  ship,  and  one 
would  return  natural  gas  vapor  to  the 
ship.  Fire  fighting  and  fire  and  leak 
detection  systems  would  be  installed  on 
the  pier  to  comply  with  33  CFR  Part 


127.  Potential  LNG  spills  ft'om  piping  at 
the  unloading  platform,  on  the  piping 
pier,  and  onshore  would  be  impounded 
in  concrete  trenches  located  below  the 
piping.  The  impoundment  trenches 
would  drain  to  a  single  impoundment 
basin  located  onshore  near  the  end  of 
the  pier. 

LNG  would  be  stored  in  two  double- 
containment  insulated  tanks.  The  tanks 
would  be  166  feet  in  height  and  254  feet 
in  diameter  with  an  individual  capacity 
to  store  up  to  1,000,000  barrels  of  LNG 
each  at  a  temperature  of  minus  260°F 
and  a  pressure  of  2.0  pounds  per  square 
inch  gauge  (psig).  Each  storage  tank 
would  consist  of  an  inner  tank 
constructed  of  9  percent  nickel  steel, 
and  an  outer  tank  constructed  of  carbon 
steel.  Outer  walls  would  be  designed  to 
contain  the  product  vapors  and  protect 
the  insulation  systems  ft'om  moisture. 
Insulation  would  consist  of  perlite 
installed  between  the  inner  and  outer 
tank  walls.  Each  LNG  tank  would  be 
surrovuided  by  a  concrete  wall  capable 
of  containing  110  percent  of  the  tank's 
LNG  contents.  This  method  of 
construction  would  ensure  spill 
containment  even  if  there  were  a 
complete  rupture  of  the  double  walled 
metal  tanks. 

LNG  from  the  storage  tanks  would  be 
pressurized,  vaporized,  and  heated  so 
that  natiiral  gas  can  be  delivered  to  the 
power  plant  turbines  at  the  required 
pressure,  temperature,  and  flow.  Pumps 
in  the  LNG  tanks  would  transfer  and 
pressurize  the  LNG  to  between  two  and 
six  95  million  cubic  feet  per  day 
vaporizers.  Two  shell  and  tube 
vaporizers  would  use  a  water-ethylene 
glycol  solution  heated  by  the  air  intakes 
of  the  gas  turbines.  Four  open  rack 
vaporizers  would  use  warm  seawater  to 
provide  the  heat  required  for 
vaporization.  These  are  two 
independent  systems. 

Cogeneration  Facilities 

The  cogeneration  facilities  can  be 
subdivided  into  three  distinct  aspects: 
power  plant  facilities,  cooling  water 
systems,  and  desalination  facilities.  All 
facilities  will  meet  all  applicable 
Federal  and  Commonwealth  laws.  The 
cogeneration  facilities  are  "non- 
jurisdictional"  from  the  FERC 
perspective,  and  will  not  have  any 
permitting  authority  for  the  "non- 
jurisdictional"  facilities.  The  PRPB  will 
have  a  primary  role  in  assuring  that  all 
aspects  of  the  cogeneration  facilities 
meet  the  Commonwealth  of  Puerto  Rico 
laws  and  regulations,  including 
environmental  regulations.  Since  both 
agencies  require  a  NEPA  document,  this 
joint  EIS  will  serve  the  needs  of  both 
agencies. 


The  power  plant  would  be  located  on 
about  1 1  acres  of  the  36-acre  site  (see 
figure  2).  The  plant  would  have  a  net 
station  output  of  about  461  MW  at  230 
kV  when  operating  on  natural  gas  under 
base  load  conditions.  The  plant  would 
consist  of  two  gas  combustion  turbines 
operating  principally  on  natural  gas  and 
one  steam  turbine.  The  turbines  could 
also  be  operated  on  LPG  as  a  secondary 
fuel  supply  and  high  grade  fuel  oil  as  an 
emergency  source.  The  LPG  would  be 
stored  at  a  nearby  location  and 
transported  to  the  facility  by  a  proposed 
10-inch  diameter  pipeline.  Fuel  oil 
would  be  stored  on  the  site  in  a  storage 
tank. 

The  power  plant  facility  would 
consist  of  a  building  to  house  the  steam 
turbine  generator,  condenser,  control 
room,  electrical  room,  battery  room, 
maintenance  area,  offices,  and  other 
activities.  Administrative  and  storage 
buildings  would  also  be  constructed  on 
the  site.  These  buildings  would  serve 
both  the  LNG  import  terminal  and 
power  plant  facilities.  A  perimeter 
secvirity  system  and  fire  protection/ 
detection  system  would  be  monitored 
both  from  the  administrative  building 
and  the  power  plant  control  room. 

The  power  plant  facility  would  also 
include  a  substation  for  the  transfer  of 
electricity  generated  by  the  plant  to  the 
PREPA  system.  The  substation  would  be 
designed  to  inter-tie  the  EcoElectrica 
power  plant  facility  to  the  PREPA 
•circuits.  The  substation  system  would 
also  be  used  to  supply  power  to  the  LNG 
facihty's  electrical  equipment. 

A  cooling  water  system  would  be 
constructed  at  the  facility  to  provide  for 
power  plant  cooling  and  desalinated 
water  production.  EcoElectrica  has 
proposed  to  use  a  closed  cycle  seawater 
cooling  tower  (SWCT)  system.  Other 
methods  of  cooling  would  be  analyzed 
as  possible  alternatives. 

"The  SWCT  system  would  consist  of 
10  cells.  Each  cell  would  be  50  feet  in 
length  and  50  feet  in  width.  The  overall 
site  area  would  encompass  100  feet  by 
250  feet,  with  a  tower  55  feet  high  from 
grade  to  the  top  of  the  fan  stack.  Water 
would  be  obtained  from  Guayanilla  Bay 
from  an  intake  pipeline  placed  under 
the  LNG  pier.  About  13,000  gallons  per 
minute  of  the  SWCT  blowdown  would 
be  mixed  with  other  treated  site  water 
discharge  for  return  to  Guayanilla  Bay 
through  an  offshore  diffuser  or 
discharged  into  Tallaboa  Bay  via  a  near- 
shore  outfall  structure.  Water 
temperatures  of  the  outfall  would  not 
exceed  91.4''F  under  any  operating 
scenario. 

EcoElectrica  has  also  proposed 
construction  of  a  desalination  plant  to 
provide  freshwater  for  power  plant 


operation  and  to  supply  potable  water 
for  sale  to  other  users.  Freshwater  uses 
at  the  power  plant  would  include 
potable  water  for  internal  consumption, 
utility  water,  and  after  further  treatment, 
high  quaUty  boiler  feedwater  totaling  up 
to  1,000,000  gallons  per  day.  The 
maximum  freshwater  production  rate 
proposed  for  the  desalination  plant  is 
expected  to  be  up  to  4,000,000  gallons 
per  day.  The  surplus  capacity  would  be 
sold  for  pubhc  use. 

A  Multi-Stage  Flash  (MSF)  distillation 
technology  is  proposed  to  be  used  for 
desalination.  MSF  distillation  plants  use 
thermal  energy,  generally  supplied  in 
the  form  of  low  pressure  steam  to 
desaUnate  seawater.  The  combined 
cycle  power  plant  facility  would  supply 
sufficient  amounts  of  steam  at  suitable 
temperatures  and  pressures  to  drive  the 
desalination  process. 

Offsite  Facilities 

Several  offsite  facilities  are  associated 
with  the  project.  These  include  an 
electric  transmission  line,  a  natural  gas 
acciunulator  pipeUne,  an  LPG  pipeline, 
a  potable  water  supply  line  and  new 
access  roads  (see  figure  2  for  locations 
of  these  facihties). 

Electric  output  from  the  power  plant 
would  be  supplied  to  the  PREPA  power 
grid.  A  2.3-mile  long,  230-kV 
transmission  line  would  be  constructed 
between  the  power  plant  substation  and 
the  existing  PREPA  substation.  The  fine 
would  be  constructed  on  steel  structures 
in  a  100-foot  wide  right-of-way.  Existing 
easements  for  the  transmission  corridor 
would  be  used  whenever  possible. 

LPG  would  be  used  as  the  primary 
fuel  during  the  construction  of  the  LNG 
import  facility,  and  as  a  backup  fuel 
after  the  LNG  facility  is  operational. 
LPG  would  be  supplied  to  the  power 
plant  through  a  10-inch  diameter 
pipeline  extending  about  3.5  miles  from 
the  existing  ProCaribe  LPG  terminal  to 
the  power  plant  (see  figure  2).  The  LPG 
supply  line  would  follow  previously 
permitted  pipeline  routes  and  would 
use  existing  pipe  racks  wherever 
possible. 

Normally,  a  natural  gas  accumulator 
vessel  would  be  incorporated  into  the 
power  plant  facility  infrastructure.  It  is 
used  to  .ensure  that  natural  gas  volumes 
are  available  to  prevent  an 
instantaneous  "emptying"  or  "voiding" 
of  the  supply  line  during  startup  of  the 
plant  and  to  prevent  over-pressurization 
of  the  line  after  a  shutdown.  Instead, 
EcoElectrica  has  proposed  to  use  a 
pipeUne  "stub"  rather  than  a  vessel  that 
would  be  built  to  the  northern  edge  of 
the  facility  along  the  LPG  pipeline  right- 
of-way.  This  line  would  serve  both  as 
the  accumulator  line  for  the  power  plant 


and  potentially  as  a  feed  for  future 
natural  gas  refueling  efforts  should  these 
markets  develop.  EcoElectrica  is  not 
seeking  approval  for  additional  sales  to 
sources  outside  this  proposed  action. 

A  water  pipeUne  is  also  proposed  for 
construction.  Surplus  fieshwater  would 
be  marketed  to  the  Puerto  Rico 
Aqueduct  and  Sewer  Authority 
(PRASA)  or  to  other  municipal, 
commercial,  or  retain  customers.  An 
exact  aligrunent  for  connection  to  offsite 
water  supplies  or  delivery  systems 
outside  the  easements  acquired  from  the 
present  owner  (Union  Carbide)  has  not 
been  obtained.  Those  easements  and 
environmental  dociunentation  would  be 
the  responsibiUty  of  the  PRASA  or  other 
users. 

Access  roads  on  the  Union  Carbide 
property  and  the  proposed  site  would  be 
developed  or  upgraded  to  bring  workers 
and  construction  materials  from  route 
PR-127  and  the  existing  Union  Carbide 
dock  (see  figure  2).  Roads  constructed  or 
upgraded  would  remain  active  during 
operation  of  the  facility  for  materials' 
deliveries  and  worker  access. 

Construction 

The  LNG  import  facihty  and 
cogeneration  facilities  at  Guayanilla  Bay 
would  be  constructed  by  EcoElectrica 
using  conventional  construction 
procedures  and  techniques.  Two  design 
and  construction  schedules  have  been 
developed:  one  for  the  cogeneration 
facilities  and  another  for  the  LNG 
import  facilities. 

"The  power  plant  and  desalination 
facilities  would  be  designed  and 
constructed  over  a  18  to  24-month 
period.  Site  preparation  and  levee 
construction  would  begin  six  months 
after  the  start  of  basic  engineering     * 
design.  Preparation  of  the  site  would 
require  raising  the  base  elevation  of  the 
existing  site  interior  (about  5  feet  above 
mean  sea  level  [mslj)  to  about  10  feet 
above  msl.  Increasing  the  existing 
perimeter  height  of  the  levee  from  10 
feet  to  between  12  and  16  feet  above  msl 
would  also  be  done.  The  interior  of  the 
site  would  be  filled  with  imported  soils 
and  caliche.  The  combined  levee 
construction  and  filling  of  the  site 
interior  would  require  about  175,000 
cubic  yards  of  materials  that  would  be 
obtained  locally  from  existing  sources 
and  transported  to  the  site. 

The  southeast  quadrant  of  the 
proposed  site  would  be  used  for  a 
construction  material  laydown  area  and 
the  location  of  temporary  offices.  A 
permanent  access  road  and  temporary 
construction  worker  parking  area  would 
be  located  north  of  the  laydown  area. 
<\n  existing  construction  off-loading 
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dock  would  be  used  during  construction 
(see  figure  2). 

Foundation  construction  would  begin 
about  six  months  after  site  preparation 
activities  are  begun.  Construction  of  the 
power  plant  and  desalination  facilities 
would  be  complete  in  about  one  year 
from  the  start  of  foundation 
construction.  Startup  of  the  facility  is 
anticipated  two  years  after  the  start  of 
basic  engineering.  Commercial 
operation  would  begin  after  a  one- 
month  startup  and  commissioning 
period. 

The  power  plant  structure  would  be 
about  75  feet  high  and  constructed  of  a 
steel  frame  with  insulated  metal  siding 
and  roofing.  The  structures  will  be 
designed  following  all  Federal, 
Commonwealth,  and  local  building 
codes. 

Construction  of  the  proposed  LNG 
faciUties  would  follow  a  similar 
schedule.  From  basic  engineering  design 
to  commercial  operation  would  take 
about  24  to  30  months.  Foundation 
installation  on  the  LNG  facility  would 
begin  about  six  months  after  the  start  of 
power  plant  foundations. 

Marine  terminal  construction  would 
begin  four  months  after  the  start  of 
foundation  construction.  The  pier 
would  connect  the  shore  facilities  with 
the  unloading  platform. 

LNG  tank  construction  would  begin 
one  month  after  the  start  of  the  marine 
terminal  construction.  The  tanks  would 
be  constructed  on  insulated  concrete 
pads.  The  tanks  would  be  designed  and 
constructed  following  all  requirements 
of  American  Petroleum  Institute  (API) 
620  and  49  CFR  Part  193.  Completion  of 
all  LNG  faciUties  is  anticipated  about  18 
months  after  initial  foundation  work. 
Commercial  operation  of  the  LNG 
facility  is  expected  to  start  about  one 
year  after  the  start  of  conunercial 
operation  of  the  cogeneration  facilities. 

The  EIS  Process 

The  NEPA  requires  the  Commission 
to  take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
approval  of  a  place  of  import  for  natural 
gas.  The  PRPB,  as  a  Commonwealth 
Agency  with  authority  over  location 
approval  and  land  use  control,  is 
required  to  consider  the  same  potential 
impacts  within  the  Commonwealth  of 
Puerto  Rico  under  PREQB  regulations 
under  Article  4(c)  of  Law  No.  9.  The 
joint  EIS  we  are  preparing  will  give  both 
the  PRPB  and  the  Commission  the 
information  we  need  to  do  that. 

NEPA  also  requires  us  to  discover  and 
address  public  concerns  about 
proposals.  We  call  this  "scoping."  The 
main  goal  of  the  scoping  process  is  to 


focus  the  analysis  in  the  joint  EIS  on  the 
important  environmental  issues,  and  to 
separate  those  issues  that  are 
insignificant  and  do  not  require  detailed 
study.  By  the  Notice  of  Intent,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  joint  EIS.  All  comments  received 
are  considered  during  the  preparation  of 
the  EIS.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 

The  joint  EIS  will  discuss  impacts 
that  could  occur  from  the  construction 
and  operation  of  the  proposed  project. 
These  impacts  may  include,  but  are  not 
limited  to: 

•  Geology  and  Soils 

— Seismology  and  soil  liquefaction 

— Erosion  control 

— Right-of-way  restoration 

— Hazardous  waste  sites 

— Seismic  criteria 

•  Water  Resources 

— Site-specific  impacts  on  surface  and 
groundwater 

— Potential  introduction  of  non- 
indigenous  species  and  diseases  from 
tanker  ballast  water 

— Effect  on  potable  water  supplies 

— Effect  in  wetland  hydrology 

— Effect  on  construction  in  areas  with 
shallow,  contaminated  groundwater 

— Effects  of  water  discharge  on  marine 
water  quality  and  ambient 
temperature 

•  Biological  Resources 

— Effect  of  plant  construction  and 

operation  on  threatened  and 

endangered  species 
— Effect  of  increased  tanker  traffic  and 

marine  construction  traffic  on 

manatees  along  the  route 
— Effects  of  construction  of  terminal  on 

marine  life  in  Guayanilla  and 

Tallaboa  Bays 

•  Cultural  Resources 

— Effect  on  historic  and  prehistoric  sites 
— Effect  on  underwater  cultural 

resources 
— Native  American  and  tribal  concerns 

•  Socioeconomics 

— Impact  of  a  peak  work  force  of  400  on 

surrounding  area 
— Long-term  effects  of  increased 

employment  and  taxes  on  local 

economy 

•  Air  Quality  and  Noise 

— Air  quality  and  noise  impacts 

associated  with  LNG  and 

congeneration  facilities  during 

operations 
— Air  quality  and  noise  impacts 

associated  with  construction  1 

•  Marine  Transportation 


— Effects  of  increased  marine  traffic  on 

existing  commercial  and  recreational 

marine  traffic 
— Probability  of  increased  accident  risk 

and  potential  for  release  of  LNG  or 

other  hazardous  materials 

•  Public  Safety 

—Compliance  with  49  CFR  193  for 
exclusion  zones  (thermal  and  vapor 
gas  dispersion)  siting  criteria,  and 
seismic  criteria 

— Consequences  of  a  major  spill,  both 
on  land  and  marine 

— Cryogenic  design  and  technical 
review 

•  Land  Use 

— Impact  on  industrial  areas 
— Effect  of  rights-of-way  and 

aboveground  facilities  on  visual 

aesthetics  in  the  region 
— Consistency  with  local  land  use  plans 
— Impact  on  homes 

•  Cumulative  Impacts 

— Identification  of  related  projects 
— Analysis  of  cumulative  impacts  and 
mitigation  measures 

We  will  also  evaluate  possible  site 
and  technology  alternatives  to  the 
project  and  recommend  specific 
mitigation  measures  to  lessen  or  avoid 
impacts  on  the  various  resource  areas. 

Federal  and  Commonwealth  agencies 
are  being  asked  to  indicate  whether  they 
wish  to  cooperate  with  us  in  the 
preparation  of  the  joint  EIS.  These 
agencies  are  listed  in  appendix  A  and 
may  choose  to  participate  once  they 
have  evaluated  the  proposed  project  and 
their  agencies'  responsibilities.^ 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
a  Draft/Preliminary  EIS  (the  term 
Preliminary  EIS  is  a  specific  milestone 
in  the  Puerto  Rico  environmental 
documentation  procedures).  This 
document  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowmers,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  45-day  comment 
period  will  be  allotted  for  the  review  of 
the  Draft/Preliminary  EIS.  We  will 
consider  all  comments  on  the  Draft/ 
Preliminary  EIS  and  revise  the 
document,  as  necessary,  before  issuing  a 
Final  EIS.  The  final  EIS  will  include  our 
response  to  each  comment  received. 


^The  appendices  and  figures  referenced  in  this 
notice  are  not  being  printed  in  the  Federal  Register. 
Copies  are  available  from  FERC's  Public  Reference 
Branch,  Room  3104,  941  North  Capitol  Street,  NE., 
Washington,  DC  20426  or  call  (202)  20a-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to    . 
the  proposal  (including  alternative 
sites),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letters  to: 

Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  St.,  NE.,  Washington,  DC 
20426 

Luis  Frias,  Secretary,  Puerto  Rico 
Planning  Board.  P.O.  Box  41119, 
Santurce,  PR  00940-1119 

•  Reference  Docket  No.  CP95-35-O00 
(FERC) 

•  Reference  Docket  No.  94-62-1219- 
JPU  (PRPB) 

•  Send  a  copy  of  your  letter  to  the 
following  individuals: 

Mr.  Chris  Zerby,  FERC  EIS  Project 
Manager,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
NE,  Room  7312,  Washington,  DC 
20426 

Mrs.  Maria  Gordillo,  PRPB  EIS  Project 
Manager,  Puerto  Rico  Planning  Board, 
P.O.  Box  41119,  Santurce,  Puerto  Rico 
00940-1119 

•  Mail  your  comments  so  that  they 
are  received  in  Washington,  D.C.  or 
Santurce,  PR  on  or  before  April  17, 
1995. 

Beside  seeking  your  written 
comments,  we  invite  you  to  attend  any 
of  the  joint  public  scoping  meetings  the 
FERC  and  the  PRPB  will  conduct.  The 
locations  and  times  for  these  meetings 
are  listed  below.  Requests  to  hold 
additional  pubUc  scoping  meetings  will 
be  considered. 

The  public  meetings  wrill  be  designed 
to  give  you  more  detailed  information 
and  another  opportunity  to  offer  your 
comments  on  the  proposed  project. 
Those  wanting  to  speak  at  the  meetings 
can  call  the  EIS  Project  Manager  to  pre- 
register  their  names  on  the  speaker  list. 
Those  people  on  the  speaker  list  before 
the  date  of  the  meeting  will  be  allowed 
to  speak  first.  A  second  speaker  list  will 
be  developed  at  each  meeting.  Priority 
will  be  given  to  people  representing 
groups.  A  transcript  of  each  meeting 
will  be  made  so  that  your  comments 
will  be  accurately  recorded.  This 
transcript  will  be  available  in  both 
Spanish  and  English. 


Schedule  for  Joint  EIS  Public  Scoping 
Meetings^ 

April  18, 1995  (5:00-7:00  pm) 

Puerto  Rico  Planning  Board,  Minillas 
Governmental  Center,  De  Diego 
Avenue,  Stop  22,  San  Juan,  Puerto 
Rico  00940 

April  19, 1995  (5:00-7:00  pm) 

City  Hall,  Penuelas,  Puerto  Rico 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
process,  you  may  want  to  become  an 
official  party  to  the  proceedings  or  an 
"intervener."  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  FERC  documents 
and  filings  by  other  interveners. 
Likewise,  each  intervener  must  provide 
copies  of  its  filings  to  all  other  parties. 
If  you  want  to  become  an  intervener, 
you  must  file  a  Motion  To  Intervene 
according  to  Rule  214  of  FERC's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 
B. 

The  date  for  fihng  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to  all 
potential  interested  parties  to  solicit 
focused  comments  regarding 
environmental  considerations  related  to 
the  proposed  project.  As  details  of  the 
project  become  established, 
representatives  of  EcoElectrica  will 
directly  contact  communities,  and 
public  agencies  concerning  any  other 
matters,  including  acquisition  of 
permits  and  rights-of-way. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  of  the 
Draft/Preliminary  and  Final  EIS,  please 
return  the  Information  Request 
(appendix  C).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Chris  Zerby,  FERC  Project  Manager,  at 
(202)  208-0111.  Information  concerning 
the  involvement  of  the  Puerto  Rico 
Planning  Board  can  be  obtained  frtjm 


Mrs.  Maria  Gordillo,  PRPB  Project 

Manager,  at  (809)  727-4444. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-6702  Filed  3-17-95;  8:45  am) 
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[Project  No.  8835-019  California] 

Dewey  B.  Smith;  Notice  of  Availability 
of  Environmental  Assessment 

March  14.  1995. 

An  environmental  assessment  (EA)  is 
available  for  pubHc  review.  The  EA  is 
for  the  termination  of  the  license  of  the 
Dewey  Smith  Hydroelectric  Project.  The 
EA  finds  that  termination  of  the  license 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quaUty 
of  the  himian  environment.  The  E)ewey 
Smith  Project  is  located  on  the  Shasta 
River  in  Siskiyou  County,  California. 

The  EA  was  prepared  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  Copies  can  also  be  obtjuned 
by  calling  the  project  manager  listed 
below. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  Please  denote  "Comments: 
Project  No.  8835-019"  on  all  comments. 
For  more  information,  please  contact  the 
project  manager,  John  Mudre,  at  (202) 
219-1208. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-6700  Filed  3-17-95:  8:45  am] 

BILUNG  CODE  6717-01-M 


Pocket  No.  CP95-21 7-000,  et  al.] 

Columbia  Gas  Transmission 
Corporation,  et  ai.;  Natural  Gas 
Certificate  Filings 

March  10,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP95-21 7-0001 

Take  notice  that  on  February  22,  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP95-21 7-000  an 
application  pursuant  to  Sections  7(b] 
and  7(c)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
portion  of  a  pipeline  located  in  Gilmer. 
Lewis  and  Doddridge  Counties,  West 
Virginia,  and  to  construct  and  operate 
replacement  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  replace  a 
deteriorating  portion  of  Line  1 740, 
totaUng  approximately  17.2  miles  of  16- 
,  and  20-inch  pipeline,  with  five 
sections  of  20-inch  pipeline  totaling 
approximately  17.5  miles.  Columbia 
states  that  the  involved  portion  of  Line 
1740  (6.45  miles  of  16-inch  and  10.75 
miles  of  20-inch  pipeline]  was 
constructed  in  1947,'  and  should  be 
replaced  to  enable  Columbia  to  continue 
to  maintain  safe  and  reliable  service  to 
its  existing  customers  at  current  levels. 
Columbia  describes  the  pipe  to  be 
abandoned  as  beginning  in  Gilmer 
County  at  the  Barbarow  Valve  Setting, 
just  south  of  County  Route  2/2,  and 
proceeding  northeast  and  terminating  in 
Doddridge  County  near  Long  Run  just 
south  of  County  Route  38/4. 

Columbia  explains  that,  to  the  extent 
that  16-inch  pipe  is  being  replaced  by 
20-inch  pipe,  the  20-inch  pipe  is  being 
utilized  to  provide  a  continuous  pipe 
size  for  efficient  maintenance.  Columbia 
further  explains  that  a  singularly  sized 
line  would  minimize  the  number  of  pig 
launchers  and  receivers  necessary  to  pig 
the  line.  Columbia  estimates  that  its 
proposal  would  permit  it  to  avoid 
incurring  an  expense  of  approximately 
$250,000  to  install  pig  launchers  and 
receivers  to  accommodate  the  pigging  of 
different  diameter  pipelines  as  opposed 
to  a  continuous  20-inch  pipeline.  The 
estimated  cost  of  the  proposed 
construction  is  $16,700,000. 

Columbia  states  that  the  proposal 
would  result  in  an  increase  in  pipeline 
capacity  of  approximately  28,200 
Dekatherms  per  day  at  the  suction  side 
of  the  Smithfield  Compressor  Station 
which  would  diminish  to  zero  with 
distance  from  that  point  due  to  other 
system  constraints.  Columbia  does  not 
request  authorization  for  any  new  or 
additional  service  and  states  that  any 
additional  capacity  made  available  by 


'  See  6  FPC  627  (1947). 


the  replacement  pipe  would i>e  posted 
in  accordance  with  applicable  tariffs. 
Comment  date:  March  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP95-2 3 5-0001 

Take  notice  that  on  March  2, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston),  200  North  Third 
Street,  Suite  300,  Bismarck,  North 
Dakota  58501  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  requesting 
permission  and  approval  to  abandon 
certain  facilities  (and  related  services) 
located  on  its  pipeline  system  in  Custer, 
Powder  River,  Stillwater  and  Carbon 
Counties,  Montana;  Burke  and  Divide 
Counties,  North  Dakota;  Harding 
County,  South  Dakota;  and  Park,  Hot 
Springs  and  Big  Horn  Counties, 
Wyoming,  all  as  a  result  of  the  sale  of 
property  to  Interenergy  Corporation 
(Interenergy),  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  seeks  authorization  to 
abandon  by  sale  to  Interenergy  gathering 
facilities,  certain  facilities 
functionalized  as  transmission,  and 
related  land  rights  and  services, 
associated  with  its  existing  operations. 
Williston  states  that  Interenergy  is 
currently  conducting  negotiations  for 
replacement  service  agreements  with 
Williston's  existing  gathering  customers. 
Williston  states  that  the  total  allocated 
net  book  value  of  the  gathering  facilities 
to  be  sold  is  $5,100,924;  and.  the  total 
net  book  value  of  the  transmission 
facilities  to  be  sold  is  $626,550,  as  of 
January  1, 1995.  Williston  has  indicated 
that  Interenergy  has  filed  concurrently  a 
petition  that  the  Commission  declare 
the  subject  facilities  exempt  from 
jurisdiction  pursuant  to  Section  1  (b)  of 
the  Natural  Gas  Act. 

Comment  date:  March  31,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP95-23&-OOOI 

Take  notice  that  on  March  2, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston).  200  North  Third 
Street.  Suite  300.  Bismarck.  North 
Dakota  58501  filed  an  application  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act.  The  application 
requests  authority  to  transfer  from  the 


gathering  function  to  the  transmission 
function  the  Fraimie-Deaver  meter 
station;  a  portion  of  the  Elk  Basin  to 
South  Elk  Basin  gathering  line;  the 
Hiland  Plant  meter  station;  and.  the 
Perry  Gas  meter  station,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williston  states  that  the  above- 
referenced  facilities  were  either 
purchased  or  constructed  by  Montana- 
Dakota  Utilities  Co.,  now  MDU 
Resources  Group,  Inc.,  the  parent  of 
Centennial  Energy  Holdings,  Inc., 
Williston's  parent.  Williston  states  that 
as  a  result  of  an  extensive  review  and 
examination  of  its  plant  accoimting 
records  for  gathering  facilities  and/or  to 
rationalize  the  facilities  which  are  to 
remain  with  Williston  after  receipt  of 
the  necessary  abandonment  authority 
sought  for  certain  facilities  and  services 
in  a  companion  application, ^  WilUston 
has  determined  that  certain  facilities 
classified  as  gathering  should  be 
classified  as  transmission. 

Comment  date:  March  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Interenergy  Corporation 

[Docket  No.  CP95-239-OO0] 
.    Take  notice  that  on  March  2,  1995, 
Interenergy  Corporation  (Interenergy) 
1700  Broadway,  Suite  1150,  Denver, 
Colorado  80202  filed  a  petition  for 
declaratory  order  requesting  that  the 
Commission  declare  that  facilities  to  be 
acquired  from  WiHiston  Basin  Interstate 
Pipeline  Company  (Williston)  are 
gathering  facilities  exempt  from 
Commission  jurisdiction  under  Section 
1(b)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Interenergy  states  it  is  engaged  in  the 
gathering  and  marketing  of  natural  gas. 
Interenergy  states  that  it  has  agreed  to 
purchase  ^  from  Williston  certain 
facilities  located  on  Williston's  pipeline 
system  in  Custer,  Powder  River, 
Stillwater  and  Carbon  Counties, 
Montana;  Burke  and  Divide  Counties, 
North  Dakota;  Harding  County,  South 
Dakota;  and  Park,  Hot  Springs  and  Big 
Horn  Counties,  Wyoming.  Subject  to  the 
Commission's  grant  of  Interenergy's 
Petition,  Interenergy  intends  to  operate 
the  facilities  to  points  of 
intercormection  with  Williston  for 
transportation  to  markets.  It  is  also 
indicated  that  Williston  has  sought 


^Filed  March  2. 1995,  in  Docket  No.  CP95-235- 
000. 

'Purchase  and  sales  agreement  dated  January  3, 
1995,  as  amended. 


authorization  to  abandon  these 
facilities.* 

Interenergy  states  that  the  facilities, 
which  consist  of  pip>eline  totalling 
approximately  211  miles,  separation 
and  dehydration  equipment,  field 
compressors  and  associated  facilities 
(including  wellhead  metering  stations), 
display  the  characteristics  the 
Commission  has  historically  held  to  be 
indicative  of  gathering.  Interenergy 
states  that  facilities  will  be  used  to 
perform  services  in  the  production  area 
prior  to  transportation  in  interstate 
commerce.  It  states  that  through  the 
facilities  it  will  offer  gathering,  treating, 
dehydrating  and  compression  services 
to  producers  and  shippers  seeking  such 
services  and  will  provide  such  services 
on  an  open-access,  non-discriminatory 
basis. 

Comment  date:  March  31, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

5.  Parker  &  Parsley  Gas  Processing 
Company 

[Docket  No.  CP95-244-000] 

Take  notice  that  on  March  6, 1995, 
Parker  &  Parsley  Gas  Processing  Co. 
(Parker  &  Parsley)  303  West  Wall 
Avenue,  Suite  101.  Midland.  Texas 
79701.  filed  a  petition  for  a  declaratory 
order  in  Docket  No.  CP95-244-000 
requesting  that  the  Commission  declare 
that  certain  facilities  Parker  &  Parsley 
proposes  to  acquire  from  CNG 
Transmission  Corporation  (CNGT)  are 
gathering  facilities  exempt  from 
Commission  jurisdiction  imder  Section 
1(b)  of  the  Natural  Gas  Act  (NGA),  and 
that  Parker  &  Parsley's  ownership  and 
operation  of  those  facilities  will  not 
subject  Parker  &  Parsley  to  Commission 
jurisdiction  under  the  NGA,  all  as  more 
fiilly  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Parker  &  Parsley  states  that  it  has 
agreed  to  purchase  approximately  352 
miles  of  various  sized  pipelines,  ranging 
in  length  from  approximately  12  feet  to 
approximately  17  miles,  with 
approximately  95  percent  of  the  lines  no 
more  than  5  miles  in  length.  Parker  & 
Parsley  explains  that  while  CNGT  is 
seeking  abandonment  of  322  miles  of 
pipeline,  Parker  &  Parsley  seeks  an 
order  from  the  Commission  declaring  to 
be  non-jurisdictional  gathering  facilities: 
(1)  The  322  miles  of  pipeline  CNGT  is 
seeking  to  abandon,  plus  (2)  an 
additional  30  miles  of  pipeline  to  be 
conveyed  to  Parker  &  Parsley  by  CNGT. 
Parker  &  Parsley  states  that  the 


<  Filed  March  2. 1995.  in  Docket  No.  CP95-235- 
000. 


Commission  authorized  the 
abandonment  of  the  30  miles  of  pipeline 
in  Docket  No.  CP91-554-000. 

CNGT  has,  conciurently  herewith, 
filed  a  related  abandonment  application 
in  Docket  No.  CP95-245-000. 

Comment  date:  March  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  CNG  Transmission  Corporation 

[Docket  No.  CP95-245-000] 

Take  notice  that  on  March  6, 1995, 
CNG  Transmission  Corporation  (CNGT), 
445  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP95-245-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
322  miles  of  various  diameter  pipeline 
by  sale  to  Parker  &  Parsley 
bisvelopment,  LP,  (Parker  &  Parsley)  or 
an  affiliate,  and  to  abandon  an  exchange 
service  between  CNGT  and  Equitrans 
Inc.  (Equitrans),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specifically,  CNGT  proposes  to 
abandon  by  sale,  322  miles  of  pipeline 
ranging  in  diameter  from  2  to  18  inches, 
euid  minor  amounts  of  20  and  30  inch 
line  located  in  Harrison,  Marion, 
Marshall,  Monongalia,  Doddridge, 
Wetzel,  and  Tyler  Counties,  West 
Virginia.  All  of  CNGT's  interest  in  the 
facilities  were  transferred  to 
Consolidated  Gas  Transmission 
Corporation  (now  CNGT)  from  its 
predecessor,  Consolidated  Gas  Supply 
Corporation  (now  Hope  Gas,  Inc.)) 
effective  January  1, 1984.  The  transfer 
and  classification  of  assets  was 
approved  by  the  Commission  in  Docket 
No.  CP8&-346-000  on  December  20, 
1983  (25  FERC  1 61,397).  All  of  the  lines 
make  up  a  discrete  gathering  system 
feeding  the  Hastings  extraction  plant. 
The  system  is  characterized  by  a  web- 
like configuration  of  gathering  lines  and 
approximately  106  third  party  transport 
meters  and  160  CNGT  wells  are  located 
on  this  system.  The  CNGT  wells  are  also 
being  sold  to  Parker  &  Parsley. 

Parker  &  Parsley  Gas  Processing  Co. 
has,  concurrently  herewith,  filed  a 
Petition  for  Declaratory  Order 
Disclaiming  Jurisdiction  in  Docket  No. 
CP95-244-000. 

The  exchange  service  CNGT  seek  to 
abandon  with  Equitrans  is  under  a 
February  9, 1972  exchange  agreement 
on  file  as  CNGT's  Rate  Schedule  X-9. 

Comment  date:  March  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP95-246-0001 

Take  notice  that  on  March  7, 1995, 
Koch  Gateway  Pipeline  Company 
(KGPC),  600  Travis  Street.  Houston, 
Texas  77002.  filed  in  Docket  No.  CP95- 
246-000,  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting  permission 
and  approval  to  abandon  certain  natural 
gas  facilities,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

In  its  application,  KGPC  proposes  to 
abandon  by  sale  to  Western  Gas 
Resources  Storage,  Inc.  (Western)  an 
offsystem  gathering  line,  designated  as 
Katy  Field  FPL  No.  1  (Katy  Line), 
located  in  Waller  County.  Texas.  The 
Katy  Line,  consisting  of  1.23  miles  of 
10-inch  pipeline  including  all  valves 
and  appurtenances,  connects  an  Exxon 
Corp.  gasoline  plant  with  a  30-inch 
Teimessee  Gas  Pipeline  Company 
transmission  line.  KGPC  states  that  it 
sold  the  Katy  Line  to  Excel  Resources, 
Inc.  (Excel)  for  $110,000  on  April  1, 
1994  but  that  Excel  assigned  all  of  its 
contractual  rights  emd  obligations  under 
the  sales  agreement  with  KGPC  to 
Western. 

Comment  date:  March  31, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP95-247-O001 

Take  notice  that  on  March  7, 1995. 
Wilhston  Basin  Interstate  Pipehne 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street.  Bismarck.  North 
Dakota  58501.  filed  in  Docket  No.  CP95- 
247-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  new  metering  station  and 
associated  appurtenant  facihties  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP83-1-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
and  operate  a  new  metering  station  and 
associated  appurtenant  facilities  to 
provide  deliveries  of  up  to  6,500  Mcf 
per  day  of  gas  to  Conoco,  Inc.  The 
facilities  will  be  located  in  Burke 
County,  North  Dakota. 

Comment  date:  April  24,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


UMI 
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9.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP95-249-0001 

Take  notice  that  on  March  8. 1995. 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston. 
Texas  77002,  filed  in  Doclcet  No.  CP95- 
249-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  delivery  tap  on 
NGT's  Line  BT-14  in  Yell  County, 
Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

NGT  proposes  to  construct  and 
operate  a  new  2-inch  rural  domestic  tap 
for  delivery  of  natural  gas  to  ARKLA,  a 
division  of  NorAm  Energy  Corp.  for 
redelivery  to  its  customer,  Bessie  Jo 
Meers.  The  tap  will  be  located  in 
Section  35.  Township  7  North.  Range  21 
West,  Yell  County,  Arkansas  and 
approximately  85  MMBtu  annually  and 
1  MMBtu  per  day  are  estimated  to  be 
dehvered  through  the  tap.  NGT  states 
that  the  estimated  cost  of  construction  is 
$2,700  and  ARKLA  will  reimburse  NGT 
for  all  construction  costs.  NGT  further 
states  that  the  volumes  to  be  delivered 
are  within  ARKLA's  certificated 
entitlement  and  NGT's  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points. 

Comment  date:  April  24,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell 
Secretary 
|FR  Doc.  95-6745  Filed  3-17-95;  8:45  am] 

BILUNG  CODE  6717-01-^ 

[Docket  No.  CP95-253-000,  et  al.] 

NorAm  Gas  Transmission  Company,  et 
al.;  Naturai  Gas  Certificate  Filings 

March  14, 1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP95-253-OOOJ 

Take  notice  that  on  March  9, 1995, 
NorAm  Gas  Transmission  Company 
(NGT),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  a  request  with 
the  Commission  in  Docket  No.  CP95- 
253-000  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 


to  replace  certain  metering  and 
regulating  facilities  in  Union  Parish, 
Louisiana,  with  upgraded  facilities  in 
order  to  increase  natural  gas  deliveries 
to  Arkla.  a  division  of  NorAm  Energy 
Corp.  (Arkla).  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

NGT  proposes  to  abandon  an  above 
ground  2-inch  meter  station  and  a  1- 
inch  regulator  and  replace  them  with  a 
4-inch  meter  station  and  a  2-inch 
regulator  at  Arkla's  request.  NGT  states 
that  it  would  increase  its  natural  gas 
dehveries  to  Arkla's  Rural  Extension 
No.  292  in  Farmerville,  Union  Parish, 
Louisiana.  NGT  would  deliver  to  Arkla 
approximately  440,500  MMBtu 
equivalent  annually  and  2,400  MMBtu 
equivalent  per  peak  day.  all  within 
Arkla's  certificated  entitlements.  NGT 
states  that  it  would  cost  approximately 
$58,700  to  remove  the  old  facilities  and 
to  construct  the  new  facilities.  NGT  also 
states  that  Arkla  has  agreed  to  reimburse 
NGT  for  the  cost  of  this  project. 

Comment  date:  April  28. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-254-000] 

Take  notice  that  on  March  9, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP95-254-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  offshore 
metering  facility  which  was  authorized 
in  Docket  No.  CP76-80.  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  abandon  a  dual  4- 
inch  meter  that  is  located  on  Mesa 
Petroleum  Company's  platform  in  East 
Cameron  Block  322.  offshore  Louisiana. 
Natural  states  that  the  metering  facilities 
are  no  longer  needed  and  will  be 
abandoned  in  place. 

Comment  date:  April  4, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Stingray  Pipeline  Company 

[Docket  No.  CP95-255-O00] 

Take  notice  that  on  March  9. 1995, 
Stingray  Pipeline  Company  (Stingray), 
701  East  22nd  Street,  Lombard,  Illinois 
60148,  filed  in  Docket  No.  CP95-255- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 


permission  and  approval  to  abandon  an 
offshore  lateral  which  was  authorized  in 
Docket  No.  CP75-329,  all  as  more  hilly 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  pubhc 
inspection. 

Stingray  proposes  to  abandon  7  miles 
of  6-inch  lateral  located  in  East  Cameron 
Block  322,  offshore  Louisiana.  Stingray 
states  that  there  are  leaks  in  a  small 
segment  of  the  lateral  and  Stingray  has 
determined  that  it  would  be 
uneconomical  to  make  the  necessary 
repairs.  The  lateral  will  be  abandoned  in 
place  vvrith  the  exception  of 
approximately  500  feet  of  lateral  which 
Stingray  intends  to  cut  and  remove  in 
order  for  the  producer  to  position  a  rig 
near  its  platform. 

Comment  date:  April  4,  1995,  in 
accordemce  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  washing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rides  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 


that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediu^  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-6748  Filed  3-17-95;  8:45  am) 

BILUNG  CODE  6717-01-P 

[Docket  No.  ER95-265-000] 

Southern  Company  Services,  Inc.; 
Notlc»of  Firing 

March  14, 1995. 

Take  notice  that  on  January  31,  1995, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
"Operating  Companies"),  tendered  for 
filing  supplemental  information 
concerning  the  adoption  of  certain 
accoimting  methods  for  post-retirement 
benefits  other  than  pensions,  as  set  forth 
in  the  Statement  of  Financial 
Accounting  Standard  No.  106  by  the 
Financial  Accounting  Standards  Board, 
in  agreements  and  tariffs  of  the 
Operating  Companies  (jointly  and 
individually). 

In  addition,  the  Operating  Companies 
provided  notice  to  the  Commission  that 
they  have  established  irrevocable 
extemed  trusts  as  defined  vinder  the 
Internal  Revenue  Code  Section 
501(c)(8),  that  they  will  maximize  use  of 
income  tax  deductions  for  amounts 
deposited  to  such  trusts,  and  that  they 


have  made  appropriate  deposits  to  such 
accounts.  The  Operating  Companies 
state  that  this  material  was  filed  in 
compliance  with  the  Commission's 
poUcy  statement  on  ratemaking 
treatment  for  post-retirement  benefits 
other  than  pensions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  24. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  95-6701  Filed  3-17-95;  8:45  am] 

BILUNG  CODE  S717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  February  20  Through  February  24, 
1995 

During  the  Week  of  February  20 
through  February  24. 1995,  the  appeals 
and  apphcations  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  writhin  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  March  13, 1995. 
George  B.  Breznay, 

Director.  Office  of  Hearing  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  hearings  and  appeals 

[Week  of  February  20  through  February  24, 1 995] « 


Date 


mil 


2/21/95 


2/22/95 


2/22/95 


2/23/95 


2/23/95 


2/23/95 


Name  and  location  of  Applicant 


Richard  J.  Levemier,  Germantown,  Mary- 
land. 


Oak  Rklge  Operations  Office,  Oak  Ridge, 
Tennessee. 


Robert  L.  Hale,  Madisonville,  Tennessee  ... 


Casey  O.  Ruud,  San  Rafael,  California 


Mapco  International,  Inc.,  Tulsa,  Oklahoma 


VenaWe,  Baetjer  and  Howard,  McLean,  Vir- 
ginia. 


Case  No. 


VFA-0025 


VSX-0002 


VFA-0026 


VFA-0027 


VEF-0004 


VFA-0028 


Type  of  submission 


/Appeal  of  an  Information  Request  Denial.  If  granted:  The 
January  31,  1995  Freedom  of  Information  Request  De- 
nial issued  by  the  DOE  Rocky  Flats  Fiekj  Office  woukf 
be  rescinded,  and  Rchard  J.  Levernier  would  receive 
access  to  any  records  of  telephone  conversations  bie- 
tween  Wackenhut  Services  and  Rtehard  J.  Levernier. 

Supplemental  Order.  If  granted:  Portions  of  a  personnel 
security  interview  transcript  submitted  by  the  Oak  Ridge 
Operations  Office  would  be  stricken  from  the  record  of 
Case  Number  VSO-0014. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
January  4,  1995  Freedom  of  Information  Request  De- 
nial issued  by  the  Oak  Ridge  Operations  Office  would 
be  rescinded,  and  Rot)ert  L.  Hale  would  receive  access 
to  any  Department  of  Energy  medical  records  concern- 
ing his  father.  William  C.  Hale. 

Appeal  of  an  Information  Request  Denial,  if  granted:  The 
January  26,  1995  Freedom  of  Information  Request  De- 
nial issued  by  the  Office  of  Communications,  Richland 
Operations  Office  would  be  rescinded,  and  Casey  O. 
Ruud  would  receive  access  to  the  name  and  address  of 
the  author  of  certain  informatton  requested. 

Implementation  of  Special  Refund  Procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Sukjpart  V,  in  connection  with  the  April  21,  1986 
Remedial  Order  issued  to  Mapco  international.  Inc. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
February  21,  1995  Freedom  of  Information  Request  De- 
nial issued  by  the  DOE  FOIA  Office  would  be  re- 
scinded, and  Venable,  Baetjer  and  Howard  would  re- 
ceive access  to  documents  and  correspondence  re- 
garding the  DOE  Energy  Sciences  Networi<'s  contract 
award  to  Sprint  Communications  Company. 


Date  received 


2/21/95 
2/21/95 
2/21/95 
2/22/95 
2/22/95 
2/22/95 


Name  of  refund  proceeding/name  of  refund  application 

Rio  Farmers  Union  Coop  .; 

Farmers  Coop  Mill  &  Elevator 

Afton  Cooperative  Assn  

G  &  S  Freight,  Inc  

Hudson  River  Inn  

Baltimore  Storage  Co 


Case  No. 


RG272-27 
RG272-28 
RG272-29 
RA272-66 
RA272-67 
RA272-68 


[PR  Doc.  95-6800  Filed  3-17-95;  8:45  am] 

BILUNO  CODE  S460-01-P 


Office  of  Hearing  and  Appeals  Week 
of  February  6  Through  February  10, 
1995 

Notice  of  Cases  Filed 

During  the  Week  of  February  6 
through  February  10, 1995,  the 


apphcations  for  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  wdth 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  ^ml\  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedinal  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 

Dated:  March  13, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  February  6  through  February  10,  1995) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

2/10/95 

Albuquerque  Operations  Office,  Albuquer- 
que, New  Mexico. 

VSO-OOkO 

Personnel  Security/Request  for  Hearing  under  10  C.F.R. 
Part  710.  If  granted:  An  indivkjual  employed  at  the  Al- 
buquerque Operations  Office  would  receive  a  hearing 
under  10  CFR  Part  710. 
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Refund  Applications  Received 


Date  received 


2/7/95  .. 
2/10/95 


Name  of  refund  proceeding/name  of  refund  applicatkw 


Air  Comfort,  Inc 

Nash  Equity  Exchange 


Case  No. 


RF321-21058 
RG272-25 


(PR  Doc.  95-6801  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  645(M)1-P 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of 
February  13  Through  February  17, 
1995 

During  the  week  of  February  13 
through  February  17, 1995,  the  appeals 
and  applications  for  exception  or  other 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earUer  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Fart  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  vmtten  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubUcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  March  13,  1995. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  February  13  through  Febnjary  17.  1995) 


Date 


1/5/95 


2/13/95 


Name  and  location  of  applicant 


2/15/95 


2/15/95 


2/16/95 
2/16/95 


Loiza  Valley  Shell  Service,  Hato  Rey,  Puer- 
to Rico. 


Shell/Briggs  Transportation  Company,  Tex- 
aco/Briggs  Transportation  Company, 
Eariington,  Kentucky. 


Big/Little  Stores,  Inc.,  Enterprise,  Alabama  . 


Robert  S.  Foote,  Knoxville,  TN 


Case  No. 


RR315-12 


RR315-13  thru 
RR321-175 


Type  of  Submission 


Nevada  Operations  Office,  Las  Vegas,  Ne- 
vada. 

Oak  Ridge  Operations  Office,  Oak  Ridge, 
TN. 


VEE-0005 


VFA-0024 


VSO-0022 

VSO-0021 


Request  for  Modification/Rescission  in  the  Shell  Refund 
Proceeding.  If  granted:  The  January  5,  1 994  Dismissal 
Letter  (Case  Number  RF31 5-9332)  issued  to  Loiza  Val- 
ley Shell  Sen/ice  would  be  modified  regarding  the  firm's 
application  for  refund  sut>mitted  in  the  Shell  refund  pro- 
ceeding. 

Request  for  Modification/Recission  in  the  Shell  and  Tex- 
aco Refund  Proceedings.  If  granted:  The  January  11, 
1995  Decision  and  Order  Case  Numbers  RF31 5-1 0286 
and  RF32 1-2 1054  issued  to  Briggs  Transportation 
Company  woukJ  be  modified  regarding  the  firm's  appli- 
catran  for  refund  submitted  in  the  Shell  and  Texaco  Re- 
fund Proceedings. 

Exception  to  the  Reporting  Requirements.  If  granted:  Big/ 
Little  Stores,  Inc.  woukJ  not  be  required  to  file  form 
EIA-728B  Reseller's/Retailer's  Monthly  Petroleum 
Product  Sales  Report. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
January  23.  1995  Freedom  of  Infomiation  Request  De- 
nial issued  by  the  Health  and  Environmental  Research 
in  ttie  Office  of  Energy  Research  would  be  rescinded, 
and  Rotjert  S.  Foote  wouW  receive  access  to  certain 
Department  of  Energy  information. 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted: 
An  individual  employed  at  Nevada  Operations  Office 
would  receive  a  hearing  under  10  CFR  Paft  710. 

Request  for  Hearing  under  10  CFR  Part  710.  If  granted: 
An  individual  employed  at  Oak  Ridge  Operations  Office 
would  receive  a  hearing  under  10  CFR  Part  710. 


Refund  Applications  Received 


Date  received 


2/13/95 
2/16/95 


Name  of  refund  proceeding/name  of  refund  application 


Cairo  Elevator 
Centex.  Inc 


Case  No. 


RF272-26. 
RF345-35. 


[FR  Doc.  95-6802  Filed  3-17-95;  8:45  am] 
BILLING  CODE  6450-01-P 


Notice  of  Issuance  of  Proposed 
Decision  and  Order;  Week  of  January 
16  Through  January  20, 1995 

During  the  week  of  January  16 
through  January  20. 1995.  the  proposed 
decision  and  order  summarized  below 


was  issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  appUcation  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
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will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  v\rill 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  March  13, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Sound  Oil  Company.  Seattle,  WA, 
Reportinfg  Requirements — Lee- 
0153 
Sound  Oil  Company  (Soimd)  filed  an 
Application  for  Exception  from  the 
provision  of  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Sound  to  be  exempted  from 
filing  Form  EIA-782B.  On  January  19, 
1995,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
determined  that  the  Exception  request 
be  denied. 

[PR  Doc.  95-6803  Filed  3-17-95;  8:45  ami 
BILUNO  COOE  e490-01-P 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Proposed 
Decisions  and  Orders;  Week  of 
January  9  Through  January  13, 1995 

During  the  week  of  January  9  through 
January  13, 1995,  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
hoUdays. 

Dated:  March  13, 1995, 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Central  American  Petroleum  Company 

Cameron,  MI,  Reporting 

Requirements  VEE—0001 
Central  American  Petroleum 
Company  (Central)  filed  an  Application 
for  Exception  fi'om  the  provision  of 
filing  Form  EIA-782B,  entitled 
"Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Central  to  be  exempted  from 
fihng  Form  EIA-782B.  On  January  12, 
1995,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  order  which 
determined  that  the  Exception  request 
be  denied. 
Lane's  Service,  Inc.,  Lavina,  MT, 

Reporting  Requirements — LEE-0158 
Lane's  Service,  Inc.  (Lane)  filed  an 
Application  for  Exception  from  the 
provision  of  filing  Form  ELA-782B, 


entitled  "Resellers'/Retailers'  Monthly 
Petroleimi  Product  Sales  Report."  The 
Exception  request,  if  granted,  would 
permit  Lane  to  be  exempted  from  filing 
Form  EIA-782B.  On  January  12. 1995. 
the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  Exception  request 
be  denied. 

(FR  Doc.  95-6804  Filed  3-17-95;  8:45  am] 
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Western  Area  Power  Administration 

Central  Valley  Project,  Proposed  Non- 
Federal  Funding  to  Perform 
Rewindings  With  Uprates  on  Three 
Generators  at  the  Shasta  Dam 
Powerplant 

AGENCY:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Notice  of  intent  to  enter  into  a 
contract,  along  with  the  Department  of 
the  Interior.  Bureau  of  Reclamation 
(Reclamation),  to  obtain  non-Federal 
funding  from  Central  Valley  Project 
power  contractors  for  maintenance  and 
replacement  work,  to  be  performed  by 
Reclamation,  on  the  generators  at  Shasta 
Dam  Powerplant. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  provides 
notice  that  non-Federal  funding  will  be 
obtained  for  Reclamation  to  perform 
rewindings  with  uprates  on  three 
generators  at  the  Shasta  Dam 
Powerplant  in  order  to  ensure  system 
reliabihty.  Several  Central  Valley 
Project  (CVP)  power  contractors  have 
voluntarily  agreed  to  jointly  provide 
financing  to  complete  the  proposed 
work.  All  CVP  power  contractors  will  be 
considered  if  they  meet  the  conditions 
specified  under  "Selection  Criteria" 
herein.  A  list  of  the  CVP  power 
contractors  providing  funding  (Funding 
Entities)  may  be  requested  from  Western 
at  the  address  or  telephone  provided 
under  "For  Further  Information 
Contact"  herein. 

This  notice  presents  background 
project  information  and  outlines  the 
terms  of  the  proposed  financing 
agreement  and  the  projected  work. 

EFFECTIVE  DATE:  April  19.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Zola  M.  Jackson,  Assistant  Area 
Manager  for  Power  Marketing, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street, 
Suite  105,  Sacramento,  CA  95825,  (916) 
649-4421. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  Shasta  Dam  Powerplant  is  located 
on  the  Sacramento  River  near  the  city  of 
Redding,  California.  The  powerplant  is 
a  feature  of  the  Shasta  Division,  CVP, 
and  was  authorized  to  be  built  by  the 
Emergency  Relief  Appropriations  Act  of 
1935  (49  Stat.  115).  Reclamation 
operates  the  578-megawatt  (MW) 
powerplant  at  Shasta  Dam,  and  Western 
markets  that  power  pursuant  to  section 
302  of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7152). 

Reclamation  is  responsible  for 
planning,  designing,  constructing, 
operating,  and  maintaining  electrical 
power  generation  facilities  as  authorized 
by  Congress.  Reclamation  also  is 
responsible  for  allocating  all  costs  to 
water  and  power  users  for  Reclamation 
project  purposes  and  determining  the 
reimbursable  costs  to  be  recovered  by 
revenues.  Western  is  responsible  for 
marketing  the  power,  constructing 
transmission  facilities,  making 
transmission  arrangements,  assuring 
recovery  of  all  costs  assigned  to  power 
for  repayment,  and  for  setting  power 
and  transmission  rates.  Reclamation  and 
Western  v^rill  work  together  in  the 
negotiation  and  execution  of  contracts 
for  the  financing  arrangements  for  the 
proposed  project.  Reclamation  will  be 
responsible  for  the  negotiation  and 
execution  of  the  construction  contracts. 

The  Shasta  Dam  Powerplant  has  a 
total  of  seven  generator  imits.  There  are 
five  main  generators  and  two  station 
service  generators.  Main  generator  units 
1  and  2  were  uprated  to  125  MW  in 
1978-80.  Main  generator  units  3,  4,  and 
5  were  rewound  between  1969  and  1974 
and  modified  in  1981.  Due  to  age  and 
deterioration,  the  core  temperatures  of 
main  generator  units  3,4,  and  5  have 
been  steadily  increasing  for  the  last 
decade,  threatening  the  reliability  of 
these  imits.  Should  one  or  more  of  the 
units  fail,  the  loss  of  power  generation 
could  increase  power  costs  and  decrease 
power  revenues. 

Financing  Proposal 

Funds  for  constructing  the  rewinds 
with  uprates  at  the  Shasta  Dam 
Powerplant  will  be  made  available  to 
Reclamation  under  provision  of  the  Act 
of  March  4,  1921  (41  Stat.  1404). 
Western,  the  Funding  Entities,  and 
Reclamation  will  enter  into  a  contract  to 
assist  in  obtaining  the  funding  necessary 
for  Reclamation  to  perform  the 
maintenance  work  at  Shasta  Dam 
Powerplant.  The  Funding  Entities  will 
advance  approximately  $20  million,  the 
estimated  total  cost  of  the  work  to  be 
performed,  into  an  escrow  account. 


Reclamation  will  vdthdraw  the  funds 
for  the  material  and  related  expenses  of 
the  rewinds  with  uprates.  The  facilities 
will  continue  to  be  owned  and  operated 
by  the  United  States  as  a  featiu^  of  the 
CVP. 

A  repayment  agreement  is  proposed 
between  the  United  States  and  the 
Funding  Entities.  The  Funding  Entities 
will  be  reimbursed  for  funds  provided, 
with  interest,  through  credits  on  their 
CVP  power  bills.  All  costs  will  be 
recovered  through  sales  of  power  and 
water. 

Description  of  Proposed  Work  to  be 
Performed  by  Reclamation 

To  ensure  CVP  system  reliability, 
increase  operational  flexibility,  and 
increase  the  nameplate  rating  of  Shasta 
main  generator  units  3,4,  and  5, 
Reclamation  wrill  install  new  cores, 
windings,  and  excitation  systems  in 
addition  to  reinsulating  or  replacing  the 
field  windings.  Reclamation  will  also 
install  new  thrust  bearings  to  enable  a 
faster  unit  start-up  response  time  after 
emergency  shutdowns. 

Energy  and  Capacity  Gains 

As  a  resuh  of  uprating  main  generator 
units  3,  4,  and  5,  there  wall  be  an 
estimated  total  gain  of  approximately  47 
MW  of  capacity  available  when  Shasta 
Lake  storage  level  is  above  3.6  million 
acre-feet  (MAF).  Below  3.6  MAF,  the 
total  peaking  capability  decreases  and  is 
reduced  to  0  MW  when  the  level  falls 
below  2.3  MAF.  Under  high  water 
conditions  and  maximum  operational 
capability,  some  additional  energy  may 
be  produced.  This  could  amoimt  to  an 
estimated  average  annual  increase  of  12 
gigawatthours.  All  additional  energy 
and  capacity  resulting  from  the  uprates 
will  be  incorporated  into  the  CVP 
system  to  support  project  use  and  CVP 
power  sales.  CVP  capacity  may  be  sold 
as  excess,  when  available. 

Treatment  of  Excess  Capacity 

If  and  when  Western  determines 
excess  capacity  is  available  for  sale,  the 
Funding  Entities  will  be  given  first  right 
of  refusal  for  the  purchase  of  excess 
capacity  from  the  CVP  system.  Such 
right  shall  terminate  on  December  31, 
2004.  Such  right  of  first  refusal  shall  be 
limited  to  excess  capacity  purchases  for 
a  period  of  months  in  the  year  and  to 
an  amount  of  excess  capacity  equivalent 
to  the  amount  resulting  from  the  uprates 
of  main  generator  units  3,  4,  and  5,  and 
only  if  Shasta  Lake  storage  level  is 
above  3.0  MAF  at  the  time  of  the  offer 
for  sale.  The  determination  of  the 
amount  of  excess  capacity  available, 
period  of  availability,  and  terms  of  an 
offer  will  be  at  Western's  discretion. 


Funding  Entities  must  meet  the 
marketing  criteria  for  the  excess 
capacity  sale  at  the  time  of  the  offer. 

Selection  Criteria  for  Funding  Entities 

Western  determined  that  the 
following  criteria  must  be  met  by 
entities  financing  the  rewinds  with 
uprates  at  Shasta  Dam  Powerplant. 

1.  Funding  must  be  advanced  on 
behalf  of  an  existing  CVP  firm  power 
contractor  who  is  a  "preference  entity" 
under  Reclamation  law  and  pertinent 
statutes,  particularly  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)). 

2.  Entities  must  voluntarily  agree  to 
fund  the  proposal  under  the  terms  and 
conditions  offered  by  Western  and  be 
able  to  receive  reimbursement  of  funds 
advanced  on  their  CVP  power  bills. 

3.  Entities  must  demonstrate  their 
ability  to  provide  funds  for  the  proposed 
work. 

4.  Entities  must  be  willing  to  advance 
the  funding  in  a  manner  acceptable  to 
Reclamation. 

Environmental  Compliance:  The 

National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321  et  seq.) 
and  implementing  regulations  issued  by 
the  Council  on  Environmental  Quality 
(40  CFR  1500-1508)  require  that  the 
environmental  effects  of  agency 
decisions  be  studied  and  considered  by 
decision  makers.  For  the  construction 
work  to  be  performed  by  Reclamation, 
Reclamation  completed  a  Categorical 
Exclusion  on  August  5,  1994.  This  work 
will  not  change  the  operating 
parameters  at  Shasta  Dam  Powerplant. 

In  addition,  the  environmental  effects 
associated  with  the  marketing  of  power 
generated  at  various  facilities,  including 
the  Shasta  Dam  Powerplant,  were 
examined  under  Western's  1994  Power 
Marketing  Plan  Environmental 
Assessment,  as  revised  in  August  1992 
and  for  which  a  FONSI  was  issued  on 
September  21, 1992;  therefore,  no 
further  environmental  review  under 
NEPA  will  be  required. 

Issued  in  Golden,  Colorado,  March  6, 1.995. 
I.  M.  Shafer, 
Administrator. 

(FR  Doc.  95-6799  Filed  3-17-95;  8:45  am) 
BILLING  COOE  »45O-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-80016C;  FRL-4937-6] 

TSCA  Section  8(e);  Notice  of 
Availability  of  Draft  Policy  and 
Reopening  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Notice  of  availability  and 
reopening  of  comment  period. 

SUMMARY:  This  Notice  soUcits  additional 
public  comment  on  certain  refinements 
to  EPA's  policy  concerning  the 
mandatory  reporting  of  information 
under  section  8(e),  the  "substantial  risk" 
information  reporting  provision  of  the 
Toxic  Substances  Control  Act  (TSCA) 
proposed  in  the  Federal  Register  of  July 
13, 1993.  EPA  received  numerous 
comments  on  the  proposed  changes 
during  the  comment  period,  which  was 
extended  to  October  28,  1993.  In  the 
interim,  EPA  has,  based  on  the  pubUc 
comments,  modified  the  proposed 
changes  to  reflect  many  of  the 
comments.  However,  to  enhance  the 
effectiveness  of  the  guidance  and  to 
identify  additional  burden-reducing 
measures,  EPA  is  offering  the  pubUc  an 
opportunity  to  review  the  draft  policy 
text  and  submit  additional  comments. 
The  draft  poUcy  text  will  be  in  the 
pubUc  docket. 

DATES:  Written  comments  on  the 
reporting  guidance  must  be  submitted  in 
triphcate  and  received  by  EPA  no  later 
than  May  4, 1995. 
ADDRESSES:  All  comments  must  be 
transmitted  in  tripUcate  to:  TSCA 
Docket  Receipts  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Attention:  Docket  No.  OPPTS-80016. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  554-1404,  TDD:  (202) 
554-0551.  A  copy  of  the  draft  policy 
may  be  obtained  by  contacting  the 
TSCA  Hotline  at  the  telephone  number 
listed  above. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  20, 1991  (56  PR 
28458),  EPA  announced  that  the  Agency 
was  suspending  the  applicability  of 
Parts  V(b)(l)  and  V(c)  of  EPA's  1978 
Policy  Statement  which  outlined  the 
reportabihty  of  data  on  "widespread 
and  previously  unsuspected  distribution 
in  environmental  media"  and 
"emergency  incidents  of  environmental 


contamination,"  respectively,  and 
would  propose  changes  in  the  Federal 
Register  at  a  later  time.  Revisions  to  the 
guidance  presented  in  Part  V(b)(l)  of  the 
1978  Policy  Statement  were  proposed  in 
the  Federal  Register  of  July  13, 1993  (58 
PR  37735). 

EPA  has  used  the  comments  received 
in  response  to  the  proposal  to  draft 
revised  policy  text  that  EPA  believes 
responds  to  the  main  comments.  EPA 
believes  that  the  process  to  develop 
revised  guidance  would  be  greatly 
enhanced  by  allowing  the  pubhc  an 
opportunity  to  review  the  draft  guidance 
and  provide  additional  comments. 

Consequently,  EPA  is  making 
available  for  public  conmient  the  draft 
guidance  text  in  the  public  docket.  EPA 
is  not  including  the  draft  preamble 
language  or  response  to  comments 
because  they  are  subject  to  change  due 
to  this  action.  Copies  of  the  guidance 
text  can  be  obtained  from  the  Agency 
contact  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  above. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  9. 1995. 
Joseph  A.  Carra, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[PR  Doc.  95-6767  Filed  3-17-95;  8:45  am) 
BiLUNQ  CODE  eeeo-«o-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  13, 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Dorothy  Conway, 
Federal  Communications  Commission, 
(202)  418-0217  or  via  internet  at 
DConway@FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10214  NEOB,  Washington,  DC 
20503,(202)395-3561. 
Oh4B  Number:  3060-0362. 


Title:  Section  80.401  Station 
documents  requirements. 

Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State,  Local  or  Tribal  Governments. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  10,208 
aimual  responses;  4.33  hours  burden  per 
response;  44,200  hours  total  annual 
burden. 

Needs  and  Uses:  A  portion  of  this 
documentation  is  used  by  the  FCC 
Compliance  and  Information  Bureau 
personnel  during  inspection  and 
investigation  to  insure  compliance  with 
applicable  rules  and  treaties.  This 
information  may  be  used  for  similar 
purposes  by  appropriate  representatives 
of  foreign  governments  when  the  vessel 
is  operating  in  foreign  waters.  The 
remainder  of  the  documents  are  used  by 
the  radio  operator  and  are  necessary  to 
support  communications  capability  at 
sea. 
OMB  Number:  3060-0502. 

Title:  Section  73.1942  Candidate 
Rates. 

Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  285,875 
annual  responses;  2.1  hours  burden  per 
response;  600,338  hours  total  aimual 
burden. 

Needs  and  Uses:  Section  73.1942 
requires  broadcast  licensees  to  disclose 
station  practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  and  different  classes  of 
time.  It  also  requires  licensees  to 
calculate  the  lowest  imit  charge.  The 
disclosures  allow  candidates  to 
determine  that  they  are  receiving  the 
same  charge  as  the  most  favored 
advertisers. 
OMB  Number:  3060-0211. 

Title:  Section  73.1943  Political  File. 

Form  No.;  N/A 

Action:  Extension  of  a'  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  406,125 
annual  recordkeepers;  .25  hours  burden 
per  response;  101,531  hours  total  annual 
recordkeeping  burden. 

Needs  and  Uses:  Section  73.1943 
requires  licensees  of  broadcast  stations 
to  keep  complete  records  of  all  requests 


for  broadcast  time  made  on  behalf  of 
political  candidates,  together  with 
notations  showing  disposition  of 
requests,  and  allow  public  inspection  of 
these  records.  Data  is  used  to  by  public 
to  assess  money  expended  and  time 
allotted  to  political  candidates  and  to 
ensure  that  equal  access  was  afforded  to 
other  quahfied  candidates. 
OMB  Number:  3060-0501 . 
Title:  Section  76.206  Candidate  Rates. 
Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  10  disclosures 
annually,  rates  calculated  semi- 
annually. 

Estimated  Annual  Burden:  52480 
annual  responses;  2.5  hours  burden  per 
response;  131,200  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.205 
requires  cable  television  systems  to 
disclose  any  station  practice  offered  to 
commercial  advertisers  that  enhance  the 
value  of  advertising  spots  and  different 
classes  of  time.  It  also  requires  cable 
systems  to  calculate  the  lowest  imit 
charge.  This  allows  candidates  to 
determine  that  they  are  receiving  the 
same  rate  as  the  most  favored 
advertisers. 

OMB  Number:  3060-0313. 
Title:  Section  76.207  Political  File. 
Form  No.:  N/A 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  26,240 
annual  responses;  .25  hours  burden  per 
response;  6,560  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.207 
requires  cable  television  systems  to  keep 
complete  records  of  all  request  for 
cablecast  time  made  on  behalf  of 
political  candidates,  together  with 
notation  showing  disposition  of 
requests,  and  allow  public  inspection  of 
records.  Data  is  used  by  the  public  to 
assess  money  expended,  time  allotted  to 
political  candidates  and  to  ensure  that 
equal  access  was  afforded  to  other 
qualified  candidates. 
OMB  Number:  3060-0419. 

Title:  Sections  76.94,  76.155,  76.157, 
and  76.159  Syndicated  Exclusivity/ 
Network  Non-duplication  Rights. 
Form  No.:  N/A 

Action:  Extension  of  a  currently 
appioved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion. 
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Estimated  Annual  Burden:  170,368 
annual  responses;  1  hour  burden  per 
response;  170,368  hours  total  aimual 
burden. 

Needs  and  Uses:  Notifications  by  TV 
stations  and  program  suppliers  will 
provide  cable  systems  with  information 
on  programs  for  which  they  have 
syndicated  exclusivity/network  non- 
dupHcalion  rights.  The  data  provided  to 
cable  systems  by  TV  stations  will  be 
used  to  determine  when  programs 
subject  to  deletion  will  be  aired,  so  that 
the  cable  system  can  delete  carriage  of 
signals  at  appropriate  time. 
OMB  Number:  3060-0500. 

Title:  Section  76.607  Resolution  of 
Complaints. 

Form  No.:  N/A 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  11,300 
annual  responses:  27  hours  burden  per 
response;  305,100  hours  total  annual 
burden. 

Needs  and  Uses':  Section  76.607 
requires  cable  systems  to  advise 
subscrit)ers  once  each  calendar  year  of 
proceedings  for  resolution  of 
complaints.  It  also  requires  that  records 
be  maintained  on  all  subscriber 
complaints.  The  data  is  used  by  local 
franchising  authorities  to  assess  cable 
systems'  performance  and  to  ensure  that 
the  quality  service  is  being  provided  to 
subscribers. 

OMB  Number:  3060-0316. 

Title:  Section  76.305  Records  to  be 
maintained  locally  by  cable  system 
operators  for  pubhc  inspection. 

Form  No.:  N/A 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit;  State,  Local  and  Tribal 
Government. 

Frequency  of  Response: 
Recordkeeping  Requirement. 

Estimated  Annual  Burden:  11,300 
recordkeepers;  18.2  hours  burden  per 
recordkeeper;  205,386  hours  total 
annual  burden. 

Needs  and  Uses:  Section  76.305 
requires  cable  television  systems  to 
maintain  a  pubhc  inspection  file  of 
certain  records.  This  data  is  used  by 
FCC  investigation  staff  and  the  public  to 
assess  a  cable  systems  performance  and 
to  ensure  compliance  with  FCC  rules 
and  regulations. 
OMB  Number:  N/A 

Title:  Section  76.934(f)(1)  Alternative 
rate  regulation  agreements. 

Form  No.:  N/A 

Action:  New  collection. 


Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  3,157 
annual  responses;  .5  hours  burden  per 
response;  1,579  hours  total  annual 
burden. 

Needs  and  Uses:  This  section  permits 
local  franchising  authorities  and 
quahfied  small  systems  to  enter  in 
alternative  rate  regulation  agreements. 
Small  systems  must  file  with 
Commission  a  copy  of  the  operative 
alternative  rate  regulation  agreement 
within  30  days  after  its  effective  date. 
This  information  will  be  used  by  the 
Commission  in  conjunction  with 
reviews  of  rate  complaints  filed  by  cable 
subscribers. 

Federal  Communications  Commission. 
William  F.  Galon, 

Acting  Secretary. 

[PR  Doc.  95-6730  Filed  3-17-95;  8:45  am] 
WLUNG  CODE  6712-(H-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1044-DRI 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia  (FEMA-1044-DR),  dated 
January  10,  1995,  and  related 
determinations. 

EFFECTIVE  DATE:  March  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Mr. 
Nicholas  B.  Nikas  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

This  action  tenninates  my 
appointment  of  David  A.  Skarosi  as 
Federal  Coordinating  Officer  for  this 
disaster. 


UMI 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

lames  L  Witt, 

Director. 

(FR  Doc.  95-6763  Filed  3-17-95;  8:45  am] 

BtLUNQ  COW  CnS-M-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreeinent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  ^4W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-011375-016. 

Title:  Trans-Atlantic  Conference 
Agreement. 

Parties: 

Atlantic  Container  Line  AB 

Cho  Yang  Shipping  Co.  Ltd. 

Sea-Land  Service,  Inc. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  BV 

Hapag  Lloyd  AG  I 

Mediterranean  Shipping  Company, 
S.A. 

DSR-Senator  Lines 

Polish  Ocean  Lines 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Transportacion  Maritima  Mexicana, 
S.A.  de  C.V. 

Neptune  Orient  Lines  Ltd. 

P&O  Containers  Limited 

Nippon  Yusen  Kaisha 

Tecomar  S.A.  de  C.V. 

Hanjin  Shipping  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
adds  a  new  Article  14.4 — Independent 
Action,  which  provides  for  individual 
service  contracts  to  commence  no 
sooner  than  January  1, 1996,  and 
terminate  on  or  before  December  31, 
1996,  except  under  specified 
circumstances.  This  provision  complies 
with  the  Commission's  Order 
Conditionally  Approving  Settlement 
(dated  March  2,  1995)  in  Fact  Finding 
Investigation  No.  21  and  Dockets  94-29 
and  94-30. 


Agreement  No.:  232-011491. 

Title:  Lykes/Evergreen  Reciprocal 
Space  Charter,  Saihng  and  Cooperative 
Working  Agreement. 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  the  pairties  to  charter  space 
on  each  others  vessels  and  rationalize 
sailings  in  the  trade  between  U.S. 
Atlantic,  Gulf  and  Pacific  Coast  ports 
and  points  on  the  one  hand,  and  on  the 
other  hand,  all  ports  in  the  United 
Kingdom  and  the  Republic  of  Ireland, 
all  ports  in  Denmark,  Finland,  Norway, 
Sweden  and  Poland,  and  all  Baltic  ports 
in  the  former  Soviet  Union  and  all  ports 
in  Continental  Europe  from  Germany  to 
and  including  Portugal,  Atlantic  Coast 
of  Spain,  and  all  inland  and  coastal 
points  via  such  ports. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  15, 1995. 
loseph  C.  Polking, 
Secretary. 
[FR  Doc.  95-6814  Filed  3-17-95;  8:45  am] 

BILUNQ  CO06  8730-01-M 


Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  protests  or 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  10573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200852-001. 

Title:  Port  of  New  Orleans/ 
International  Shipholding  Corporation. 

Filing  Agent:  Mr.  Joseph  W.  Fritz.  Jr., 
Staff  Attorney,  Port  of  New  Orleans, 


P.O.  Box  60046,  New  Orleans,  Louisiana 
70160. 

Parties:  Port  of  New  Orleans/ 
International  Shipholding  Corporation. 

Synopsis:  The  proposed  amendment 
extends  the  terms  of  the  Agreement  for 
another  year. 

Agreement  No.:  224-200924. 

Title:  Port  of  Houston  Authority/ 
James  J.  Flanagan  Stevedores  Terminal 
Agreement. 

Parties:  Port  of  Houston  Authority 
("Port")/James  J.  Flanagan  Stevedores 
C'JJFS"). 

Filing  Agent:  Martha  T.  Williams, 
Esquire.  Port  of  Houston  Authority,  P.O. 
Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
authorizes  JJFS  to  perform  stevedoring 
services  at  the  Port's  Transit  Sheds 
Numbers  21-23.  The  term  of  the 
Agreement  expires  June  30, 1995. 

Dated:  March  15. 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  95-6815  Filed  3-17-95;  8:45  am] 
BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  follovdng  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Apollo  Stevendoring  Company,  Inc., 
dba  Jason  Shipping  Company,  13251 
Eastern  Ave..  Palmetto.  FL  34221, 
Officers:  Edward  E.  Sheffield, 
President;  Joan  E.  Sheffield,  Secretary 

Alfa  Cargo  Forwarders  Corp.,  500 
Bayview  Drive.  #1027.  North  Miami. 
FL  33160.  Officers:  Carlos  A.  Cavanzo. 
President;  Santiago  Hermida.  Vice 
President 

Red  Hot  Transportation,  581  Maple 
Avenue,  San  Bnino,  CA  94066, 
Officers:  Greg  Lowery,  Partner;  Gina 
Fregosi,  Partner 

Amerasa  Rapid  Transit  USA  Inc.,  1440 
Broadway.  Suite  606,  Oakland,  CA 
94612,  Officers:  Richard  J.  Eber, 
President;  Li  Bin,  Stockholder. 

Dated:  March  14, 1995. 
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By  the  Federal  Maritime  Commission. 
loseph  C.  Polking. 
Secretary. 
|FR  Doc.  95-6704  Filed  3-17-95;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bamett  Banks,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bwik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  a"d  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3,  1995. 
A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Barnett  Banks,  Inc.,  Jacksonville. 
Florida;  to  engage  de  novo  through  its 
subsidiary  Bamett  Dealer  Financial 
Services.  Inc..  Jacksonville.  Florida,  in 


consumer  finance  activities  and  credit 
card  activities,  pursuant  to  § 
225.25(b)(l)(i)  and  (ii)  of  the  Board's 
Regulation  Y.  and  in  leasing  personal  or 
real  property,  pursuant  to  § 
225.25(b)(5)(i)  and  (ii)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  United 
States. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-6787  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  e210-01-F 


Capital  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  oi^anization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (Q 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)}  and  §  225.21(a]  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vnitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3. 1995. 


A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 
1.  Capital  Bancorporation.  Inc.,  Cape 
Girardeau.  Missouri;  to  acquire  Home 
Federal  Savings  and  Loan  Association. 
Jonesboro.  Arkansas,  and  thereby  engage 
in  operating  a  savings  association, 
whose  activities  include  taking  deposits 
and  lending  funds  for  residential, 
commercial,  and  consumer  purposes, 
pursuant  to  §  225.23(b)(9)  of  the  Board's 
Regulation  Y,  and  in  the  sale  of  credit- 
related  insurance  products,  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14, 1995. 
Jennifer  ).  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6788  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  6210-01-F 


Louis  G.  Titus  Revocable  Trust,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  3,  1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Louis  G.  Titus  Revocable  Trust  and 
Paula  E.  Titus  and  Liscomb  J.  Titus 
voting  trust,  all  of  Lincoln,  Nebraska;  all 
to  retain  a  total  of  51.17  percent  of  the 
voting  shares  of  LJT.  Inc.,  Holdredge, 
Nebraska,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Holdredge. 
Holdredge,  Nebraska. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Glenn  Fred  Bergau,  Usk. 
Washington;  to  acquire  an  additional 
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.996  percent,  for  a  total  of  10.49  percent, 
of  the  voting  shares  of  Pend  Oreille 
Bancorp,  Newport,  Washington,  and 
thereby  indirectly  acquire  Pend  Oreille 
Bank,  Newport,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14, 1995. 
leiuiifier  J,  Johnson, 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  95-6790  Filed  3-17-95;  8:45  ami 

aiLUNO  COOE  STIO-OI-F 


North  Fork  Bancorporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  13, 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  North  Fork  Bancorporation, 
Mattituck,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Great 


Neck  Bancorp,  Great  Neck,  New  York, 
and  thereby  indirectly  acquire  Bank  of 
Great  Neck,  Great  Neck,  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  1st  Jackson  Bancsbares,  Inc., 
Stevenson,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
North  Jackson  Bank,  Inc.,  Stevenson, 
Alabama. 

2.  SoutbTrust  Corporation, 
Birmingham,  Alabama,  and  SouthTrust 
of  Florida,  Jacksonville,  Florida;  to 
merge  with  FBC  Holding  Company,  Inc., 
Crestview,  Florida,  and  thereby 
indirectly  acquire  First  Bank  of 
Crestview,  Crestview,  Florida. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MiimeapoUs,  Minnesota  55480: 

1.  Watford  City  Bancsbares,  Inc., 
Watford  City,  North  Dakota;  to  acquire 
100  percent  of  the  voting  shares  of  First 
International  Bank  &  Trust,  Scottsdale, 
Arizona,  a  de  novo  bank. 

2.  Windsor  Bancsbares,  Inc., 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Bank 
Windsor  11,  Chisholm,  Miimesota,  a  de 
novo  bank. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Ameribank,  Corporation,  Inc.; 
Shawnee,  Oklahoma;  to  acquire  100 
percent  of  the  voting  shares  of  United 
Oklahoma  Bankshares,  Inc.,  Del  City, 
Oklahoma,  and  thereby  indirectly 
acquire  United  Bank,  Del  City, 
Oklahoma. 

2.  First  Mountain  Company, 
Montrose,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Mountain  State  Bank,  Montrose, 
Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  First  Bancorp,  Inc.,  Denton,  Texas; 
to  acquire  100  percent  of  the  voting 


shares  of  First  Colony  Bank,  The 
Colony,  Texas. 

2.  First  Delaware  Bancorp,  Inc., 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Colony  Bank,  The  Colony,  Texas. 

3.  Texas  Financial  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of  First 
Bank,  Houston,  Texas 

4.  Texas  Financial  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of  First 
Colony  Bank,  The  Colony,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-6789  Filed  3-17-95;  8:45  am] 
BILUNG  COOE  S210-01-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tennlnation  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tihe  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  wnth  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  02/27/95  and  03/10/95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Glenayre  Technologies.  Inc.,  Western  Multiplex  Corporation,  Western  Multiplex  Corporation 

Jerry  Zucker,  Johnson  &  Johnson,  Johnson  &  Johnson 

Telephone  and  Data  Systems,  Inc.  Voting  Trust,  Bartjara  Magin,  P.C.  Cellular  of  Kentucky,  LP 

David  and  Sonia  Salzman,  Keith  Rupert  Murdoch,  FTS  Atlanta,  Inc  

Quincy  D.  Jones,  Keith  Rupert  Murdoch,  FTS  Atlanta,  Inc  

General  American  Life  Insurance  Company,  Xerox  Corporation,  Xerox  Financial  Sen/ices  Life  Insurance  Com- 
pany   


PMNNo. 


95-0972 
95-0992 
95-0999 
95-1030 
95-1031 

95-1034 


Date  termi- 
nated 


02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 

02/27/95 


NanDe  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Yori<  International  Corporation,  Donald  H.  Gales,  Evcon  Holdings,  Inc  

Roadmaster  Industries,  Inc.,  Morris  Z.  Hocherman,  MZH,  Incorporated  &  MZH  Contracting  Colp"!!!!!]!!!!!!!!!!!!!!!! 

General  Electric  Company,  ITT  Corporation,  ITT  Commercial  Finance  Corporation  

Exor  Group  S.A.,  Xerox  Corporation,  Constitution  Re  Corporation  „, 

K-lll  Communications  Corporation,  Bacon's  Information  Inc.,  Bacon's  Information  Inc  ,. 

Tyco  International  Ltd.,  Tectron  HoWing  Corporation,  Tectron  Holding  Corporation 

Winn-Dixie  Stores,  Inc.,  Richard  E.  Under,  Thriftway,  Inc  ..."., 

Von  Roll  AG,  Gary  C.  Bivona,  Insulating  Materials,  Inc.  4  IMI  Real  Estate  Corp !!!!!!]!"!!!!!!!. 

Sonoco  Products  Company,  Hargro  Enterprises,  Inc.,  Hargro  Flexible  Packaging  Corp 

Rotiert  H.  Chapman,  Figgie  International  Inc.,  Figgie  International  Inc 

Laidlaw  Inc.,  William  I.  Goodhew  Family  Trust,  Goodhew  Ambulance  Sennce,  Inc  """"""Z 

Superior  Gen.  &  Councilors/Franciscan  Sisters  of  Mary,  Daughters  of  Charity  National  Health  System  Inc 

DePaul  Health  Center  [ 

Columbia/HCA  Healthcare  Corporation,  University  Healthcare  System,  LC,  University  Healthcare  System,  L.C 
The  Administrators  of  the  Tulane  Educational  Fund,  University  Healthcare  System,  L.C.,  University  Healthcare 

System,  L.C 

TheraTx,  Incorporated,  Southem  Management  of  Pompano  Beach,  Inc.,  Southem  Management  of  Pompano 

Beach,  Inc  

TheraTx,  Incorporated,  David  M.  Veltman,  Highland  Pines  Nursing  Manor,  Inc.,  and  At*ey  Land 

Interamericas  Investments,  Ltd.,  Medallion  Mortgage  Company,  Medallion  Mortgage  Company  

Adwest  Group  PLC,  E.  Christopher  Benzing,  Triple  A  Tut>e,  Inc  

Health  Management  Associates,  Inc.,  The  Cape  Coral  Medical  Center,  The  Cape  Coral  Medical  Center,  Inc  .... 

Dr.  Michael  Otto,  Sears,  Roebuck  and  Co.,  Sears  Logistics  Services,  Inc 

Warrick  Industries,  Inc.,  Harsco  Corporation,  BMY-Wayne  Wheeled  Vehicles  Division  

PacifiCare  Health  Systems,  Inc.,  Central  Valley  Health  Plan,  Inc.,  Central  Valley  Health  Plan,  Inc.,  dba 

ValueCare 

J.G.  Boswell  Company,  Fred  Salyer,  Salyer  Land  Company  '. 

Honeywell,  Inc.,  DMC  Services,  Inc.,  DMC  Service,  Inc ^ _ ." 

Alfonso  Romo  Garza.  Geo.  J.  Bali.  Inc.,  Geo.  J.  Ball.  Inc „ !!!!!!""!.!!!!!! 

Schein  Holdings.  Inc..  Ethical  Holdings  pic.  Ethical  Holdings  pk: 

Beverty  Enterprises.  Inc.,  Health  Care  Property  Investors,  Inc..  Health  Care  Property  Investors.  Inc 

Oeloitte  &  Touche  LLP.  International  Consulting  Solutions.  Inc..  Intemational  Consulting  Solutions.  Inc  

Maysayoshi  Son,  SheWon  G.  Adelson,  Interface  Group-Nevada,  Inc.  and  Interface  Group  

Pennzoil  Company,  California  Lubricants  Limited  Partnership,  California  Lubricants  Limited  Partnership 

Optical  Coating  Laboratory,  Inc.,  Imperial  Chemical  Industries  PLC,  Flex  Products,  Inc 

James  R.  Shaw.  Sr.,  International  Cablecasting  Technologies  Inc.,  Intemational  Cablecasting  Technologies 

Inc ;.. 

Loews  Corporation,  AmeriChotce  Corporation.  AmeriChoice  Corporation 

The  SK  Equity  Fund,  L.P..  Raymond  Barshick.  Souper  Salad.  Inc 

U.S.  Foodservice.  Inc..  Han/ey  Frank.  City  Provisioners.  Inc _ 

Siebe  pic.  Thomas  J.  Manning,  Fabex,  Inc 

Lincoln  National  Corporation.  Riverplace  Investments  (Curacao),  C.V.,  Riverplace  Investments.  Ltd  

BenATind  Group  Partners,  Elastochem,  Inc.,  Elastochem.  Inc  

Howard  M.  Meyers.  Morgan  Stanley  Leveraged  Equity  Fund  II,  L.P.,  Tennessee  Valley  Steel  Corporation. 

Debtor-in-Possession  

NEXTEL  Communications.  Inc.,  Tele-Communications,  Inc..  American  Mobil  Systems  Incorporated  

James  C.  Henry.  Atlantk;  Rrchfield  Company.  Atlantic  Richfield  Company 

NEXTEL  Communications,  Inc..  Dial  Page.  Inc..  Dial  Page,  Inc  

Maxus  Energy  Corporation.  Pennzoil  Company.  Pennzoil  Exploration  and  Production  Company  

Group  Financial  Partners.  Inc..  Smartflex  Systems.  Inc..  Smartflex  Systems.  Inc 

KeyCorp.  Spears,  Benzak,  Salomon  &  Farrell.  Inc..  Spears.  Benzak.  Salomon  &  Farrell.  Inc 

Jairo  A.  Estrada.  StairMaster  Sports/Medical  Products.  Inc.,  StairMaster  Sports/Medical  Products.  Inc  

SCI  Systems.  Inc.,  Digital  Equipment  Corporation,  Digital  Equipment  Corporation  

Internationale  Nederlanden  Groep  N.V.  (a  Dutch  company).  Barings  PLC  (a  British  company).  Baring  Securi- 
ties (International)  Holdings  Limited 

Intemationale  Nederianden  Groep  N.V.  (a  Dutch  company),  Dillon.  Read  Holding  Inc..  Dillon,  Read  Holding 

Inc 

New  Valley  Corporation.  Empresa  Brasileira  de  Aeronautica  S.A.,  Scorpio  Acquisition  Company,  Ltd 

Bedford  Capital  Financial  Corp..  Elf  Acquitaine  (a  French  company),  Sanofi  Beaute.  Inc  

BanPonce  Corporation.  CGC  Holding  Company,  Home  Mortgage  Company 

GSS  Acquisition  Limited  Partnership.  Brenlin  Corporation.  Gulf  States  Steel,  Inc.  of  Alabama 

GSS  Acquisition  Limited  Partnership,  DSC  Equipment  Associates,  Ltd.,  DSC  Equipment  Associates,  Inc 

Bert<shire  Hathaway  Inc.,  American  Express  Company,  American  Express  Company  

Kenetech  Corporation,  Midwest  Resources,  Inc.,  Century  Contractors  West  Inc  

NationsBank  Corporation,  KeyCorp,  KeyCorp  Mortgage  Inc 

Citicasters  Inc..  Jeffrey  E.  Trumper.  Trumper  Communications  of  Portland  LP 

Steven  C.  Stomel.  H.  Ross  Arnold,  III.  NCC.  LP 


PMN  No. 


95-1043 
95-1058 
9&-1062 
95-1065 
95-1068 
95-1074 
95-1081 
95-1084 
95-0877 
95-0959 
95-0971 

95-0981 
95-1002 

95-1006 

95-1041 
95-1042 
95-1047 
95-1079 
95-1 1 1 1 
95-1088 
95-0998 

95-1051 
95-1069 
95-1070 
95-1087 
95-1013 
95-1036 
95-1039 
95-1046 
95-1061 
95-1JQ90 

95-1096 
95-1099 
95-1103 
95-1105 
95-1108 
95-1109 
95-1110 

95-1112 
95-1118 
95-1123 
95-1134 
95-1054 
95-1072 
95-1093 
95-1098 
95-1106 

95-1200 

95-1203 
95-1059 
95-1073 
95-1050 
95-1077 
95-1078 
95-1101 
95-t102 
95-1115 
95-1129 
95-1157 


Date  termi- 
nated 


02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/27/95 
02/28«5 
02/28/95 
02/28/95 

02/28/95 
02/28/95 

02/28«5 

02/28/95 
02/28/95 
02/28/95 
02/28/95 
02/28/95 
03/01/95 
03/02/95 

03/02/95 
03/02/95 
03/02/95 
03/02/95 
03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/03/95 

03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/03«5 

03/03/95 
03/03/95 
03/03/95 
03/03/95 
03/07/95 
03/07/95 
03/07/95 
03/07/95 
03/07/95 

03/07/95  ' 

03/07/95 
03/08/95 
03/08/95 
03/09/95 
03/09/95 
03/09/95 
03/09/95 
03/09/95 
03/09/95 
03/09/95 
03/10/95 
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F0«  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-6752  Filed  3-17-95;  8:45  ami 

BILUNO  COOC  tTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95N-0069] 

Drug  Export;  Pepcid  AC  (Famotidine 
10  Milligram  (mg))  Compressed 
Chewable  Tablets  (CCT) 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Merck  &  Co.  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Pepcid  AC  (Famotidine  10  mg) 
Compressed  Chewable  Tablets  (CCT)  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  hpphcation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 


requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  &  Co.,  BLA-30,  West  Point.  PA 
19486,  has  filed  an  appUcation 
requesting  conditional  approval  for  the 
export  of  the  human  drug  Pepcid  AC 
(Famotidine  10  mg)  Compressed 
Chewable  Tablets  (CCT)  to  Canada.  This 
product  is  indicated  for  the  treatment 
and  prevention  of  heartburn.  The  firm 
does  have  new  drug  application 
approval  for  various  other  dosage  forms 
and  strengths  of  Pepcid.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
February  17, 1995,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  30, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  March  8, 1995. 
Betty  L.  Jones, 

Acting  Deputy  Director,  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
[FR  Doc.  95-6727  Filed  3-17-95;  8:45  am] 
BILUNG  CODE  4160-01-^ 


Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Services; 
Federal  Set-Aside  Program;  Genetic 
Services  and  Maternal  and  Child 
Improvement  Projects  for  Fiscal  Year 
(FY)  1995:  Cancellation  of  Cycle  for 
Certain  Grants  and  Cooperative 
Agreements;  Extension  of  Certain 
Application  Deadline  Dates 

Notice  of  Availability  of  Funds  for 
Special  Project  Grants  and  Cooperative 
Agreements;  Maternal  and  Child  Health 
Services;  Federal  Set-Aside  Program; 
Genetic  Services  and  Maternal  and 
Child  Improvement  Projects  for  fiscal 
year  (FY)  1995,  section  502(a),  title  V  of 
the  Social  Security  Act,  was  published 
on  February  13,  1995,  at  60  FR  8244. 
Section  4.1.2.1.  of  this  notice 
announced  the  availability  of  funds  for 
2  grants  in  the  Maternal,  Infant,  Child 
and  Adolescent  Health  category  priority 
identified  as  "Content  and  Organization 
of  Care  for  Women  of  Childbearing  Age, 
Infants,  Children,  Adolescents,  and  their 
Famihes."  Section  4.2.3.  of  the  notice 
announced  the  availability  of  funds  for 
up  to  four  cooperative  agreements  in  the 
Childhood  Injury  Prevention  category. 

Since  publication  of  this  notice,  it  nas 
been  determined  that  amounts  allocated 
for  grants  under  Section  4.1.2.1.  are 
insufficient  to  permit  a  competitive 
grant  cycle  in  the  "Content  and 
Organization  of  Care"  priority  for  FY 
1995.  As  a  result,  this  competition  is 
herewith  canceled.  Additionally,  the 
Department  has  decided  that  it  prefers 
to  implement  contracts  rather  than 
award  cooperative  agreements  in  order 
to  acquire  the  work  it  wishes  to  have 
accomplished  by  the  centers  described 
in  the  Section  4.2.3.  Childhood  Injury 
Prevention  category.  This  competition  is 
also  herewith  canceled.  It  is  anticipated 
that  contracts  for  this  purpose  will  be 
awarded  during  the  second  quarter  of 
FY  1996;  a  request  for  proposals  will  be 
advertised  at  the  appropriate  time.  To 
ensure  continuity  in  this  activity  until 
then,  the  cooperative  agreements  with 
existing  Childhood  Injury  Prevention 
centers  will  be  extended  for  six  months, 
through  February  1996. 

Two  of  the  deadline  dates  announced 
in  the  February  13,  Notice  of 
Availability  of  Funds  for  Special  Project 
Grants  and  Cooperative  Agreements; 
Maternal  and  Child  Health  Services; 
Federal  Set- Aside  Program;  Genetic 
Services  and  Maternal  and  Child 
Improvement  Projects  for  fiscal  year 
(FY)  1995,  are  being  extended.  The 
deadline  date  for  the  remaining  grants 
announced  under  Section  1.2.1.  is 
hereby  extended  to  May  10, 1995.  In 


addition,  the  deadline  date  for 
cooperative  agreements  for  Out-of-Home 
Child  Care  Health  and  Safety 
announced  under  Section  2.2.4.  is 
hereby  extended  to  June  9, 1995. 

The  rest  of  the  notice  remains  as 
published. 

Dated:  March  14, 1995. 
Ciro  V.  Sumaya, 

Administrator. 

[FR  Doc.  95-6729  Filed  3-17-95;  8:45  am] 

BILLINQ  CODE  4ieO-1S-P 


Office  of  Inspector  General 

Program  Exclusions:  February  1995 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  February  1995,  the 
HHS  Office  of  Inspector  General  imposed 
exclusions  in  the  cases  set  forth  below.  When 
an  exclusion  is  imposed,  no  program 
payment  is  made  to  anyone  for  any  items  or 
services  (other  than  an  emergency  item  or 
service  not  provided  in  a  hospital  emergency 
room)  furnished,  ordered  or  prescribed  by  an 


excluded  party  under  the  Medicare, 
Medicaid,  Maternal  and  Child  Health 
Services  Block  Grant  and  Block  Grants  to 
States  for  Social  Services  programs.  In 
addition,  no  program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to  decide 
for  themselves  whether  they  will  continue  to 
use  the  services  of  an  excluded  party  even 
though  no  program  payments  will  be  made 
for  items  and  services  provided  by  that 
excluded  party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal  non- 
procurement  programs. 


Program-Related  Convictions: 

Ahmad,  Malak  I,  Old  Brookvllle,  NY 

Battle,  Amita  Shawn,  Dillard,  GA 

Bowers,  Kenneth,  Oxnard,  CA 

Bronfman,  Jerard,  Pleasantville,  NY 

Bronstein,  Robert,  Willlamsvllle,  NY  , 

CatHjntala,  Amado,  West  Covlna,  CA 

Castillo,  Daniel  Love,  Palm  Springs,  CA 

Deane,  Gardner,  VakJosta,  GA 

Deuink,  Brent  L,  Clymer,  NY 

Diarrrond,  DavkJ  L,  Johnstown,  PA  

Hartley,  Wanda,  Ripley,  WV 

Levan,  Mike,  Spring  Valley,  IL  

Liberman,  Alberto  J,  Portland,  TX 

Lowe,  Thomas  F,  Long  Beach,  CA 

Mathis,  Ina  A,  Freeport,  NY  

Mestre,  Carolina  M,  Hercules,  CA  

Mumia,  Fred,  Long  Beach,  CA 

Neff,  Reana  Lynn,  Platteville,  CO  

Nelson,  RonaW  Gene,  Phoenix,  AZ 

Nurture  Home  Care  Services,  Roosevelt,  NY 

Olive,  Jesus,  Miami,  PL 

Oliver,  Beverly,  Moreno  Valley,  CA , 

Sotx)tka,  Joseph  J,  Phoenix,  AZ , 

Tan,  Consuelo  G,  Vallejo,  CA  

Zhitlovsky,  Gherman,  Kansas  City,  MO  

Patient  abuse/neglect  convictions: 

Corpening,  Sandra  F,  Buffalo,  NY  

Maurice,  Marie  C,  Brockton,  MA  

McDonald,  Sharon  A,  Clarksdale,  MS  

Palmer,  Linda  Lea,  Goodyear,  AZ  

Perry,  Tequlnnie  Z,  Memphis,  TN  

Trombley,  Stephen  P,  Hancock,  VT 

Conviction  for  health  care  fraud: 

Bowlan,  Timothy  Mark,  Oklahoma  City,  OK  ... 

Franks,  Darrell  0,  Louisville,  KY  

Controlled  substance  convictions: 

Larson,  Mark  A,  Yankton,  SD  

Mathews,  Louis  D,  Rialto,  CA  

Molotkiewicz,  Andrzej  J,  Charleroi.  PA  

Wright,  William  Jr,  Chesapeake,  VA 

License  revocation/suspension/surrender: 

Blazys,  Lone  A,  Brockton,  MA  

Bogart,  Janet  A,  Nomian,  OK  

Demetrios,  Abbas  Halim,  Gumming,  GA 

Duncan,  Peter  David,  Fayetteville,  AR , 

Dunkin,  DonaW  E,  Brighton,  CO  

Harkness,  Donna  B,  Hingham,  MA 

Harvey,  Rkihard  L,  Aurora,  CO 

Hunter,  Mary  C,  Sasakwa,  OK 

Jayme,  Linda,  WethersfieW,  CT 

Lauchu,  Carios,  Saginaw,  Ml  

Majors,  Irving  R,  Troup,  TX 

Molstad,  Brian,  Minneapolis,  MN  

Neeld,  Elise,  Nevis,  MN  

Ochsner,  Edward  William,  Metairie,  LA  

Polk,  Kathey  A,  Nacogdoches,  TX 


Effective  date 


02/22/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
02/23/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
02/23/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 
02/23/95 
03/16/95 
02/23/95 
03/16/95 

03/16/95 
03/16/95 
02/22)^5 
03/16/95 
02/22/95 
02/22/95 

02/22/95 
02/22/95 

02/22/95 
02/23/95 
03/16/95 
02/22/95 

02/22/95 
03/16/95 
02/22/95 
03/16/95 
02/22/95 
02/22/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
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Subject,  city,  state 

Quinton,  Betty  Jo.  Sand  Springs,  OK  

SettJi,  Peter,  Mittank,  SD  

Sullivan,  JoeMe  L,  Canton,  Ml  

Thrash,  Susan  L,  Wyoming,  IN 

Turner,  Craig  S,  New  Orleans,  LA _ 

Webster-Fee,  Pamela,  San  Francisco,  CA 

Wood,  Theodore  H.  Fort  Stanton,  NM 

Federal/state  exclusion/suspension: 

Feinstein,  David  S,  White  Plains,  NY 

Paul,  FItzpatrick,  Brooklyn,  NY 

Scotti,  Louis,  Nesconset,  NY 

St  Louis,  Pamell,  Bronx.  NY 

Owned/controlled  by  convicfbd/excluded: 

Southern  Psychottieraphy  Assoc,  VakJosta,  GA 

Default  on  heal  k>an: 

Amett,  Shannon  L,  Kendallsville,  IN  _ — 

Benjamin.  James  Jr.  Presque  Isle.  ME ^ 

Cappa,  Claude  Lorenzo,  Modesto,  CA  

Cunningham,  Mannn  Dan,  Colorado  Springs,  CO 

Cyrus,  Pamela  A,  Arlington,  MA  ...._ ~. 

Dejesus,  Iris  M,  Miami,  FL  

Erickson,  Brock  Tyrone,  Delray  Beach,  FL 

Espinosa,  Sylvia  Laos,  Colorado  Springs,  CO  _ 

Faison,  Willi  R,  Louisville,  KY  

Frier,  James  W,  Jackson,  CA  

Gelwan,  Eliot  M,  Brooktine,  MA  

Gilroy,  Anne  F,  Ardrrxjre,  PA 

Hansen,  Timothy  J,  Pewaukee,  Wl 

Hill,  David  L,  San  Jose,  CA 

Hinds,  Thomas  E,  Springfield,  IL  

Hopstock,  Rehard  M,  La  Puente,  CA 

Kowalski,  Brian  A,  Newport  Beach,  CA 

Kullrich,  Regan  T,  Oakhurst,  CA 

Lawson.  Mary  Elene,  Grand  Marais,  MN „ 

Lindley,  Frank  A,  Philadelphia,  PA 

Lkjyd,  Antoinette  L,  Orange  Park,  FL  

Mayemik,  Curtis  V,  Belle  Verrx)n,  PA 

McClure,  Brian  C,  Jupiter,  FL „ 

McLaughlin,  Harry  L,  San  Diego,  CA 

Memmott,  Dana  B,  Signal  Hill,  CA „ 

Miller,  Jay  P,  Artington,  VA  ; 

Petersen,  Kirk  J,  Long  Beach,  CA  

Pierce,  Douglas  E,  Grand  Rapids,  Ml 

Pittman,  Kenneth  M,  Fort  Lauderdale,  FL 

Refkin,  Joseph  P,  Indianapolis,  IN  _ 

ReynokJs,  Howard  P,  New  Yort<,  NY  „ 

Richland,  Wanen  A,  Brooklyn,  NY 

Rieck,  Paul  G,  Olathe,  KS „. 

Rogers,  James  J,  Poplar  Bluff,  MO  

Schamel,  Lisa  E,  San  Jose,  CA 

Slack,  Craig  A,  Columbus,  OH 

Snnith,  Daniel  J,  Washington,  DC - 

Stalker,  James  W,  Dublin,  CA 

Stanford,  Jeanne  A,  Santa  Monica,  CA  

Thompson,  Jen'okJ  Allen,  Lakewood,  CO 

Towers,  Timothy  J,  St  Louis,  MO „. — 

Wagner,  John  P,  Newton,  KS  

Wedemeyer,  Ronald  A,  BakersfieW,  CA 

Wheeler,  Randy  R,  Haysville,  KS  

Wright,  Victor  J,  Sun  City,  FL 

Zawada,  Stanley  John,  Whitestone,  NY  

Section  1128Aa: 

Mohr,  Carolyn  S,  Inglewood,  CA 

Payne,  Brownell  H,  Culver  City,  CA 

Peer  review  organization  cases: 

Hanham,  William  J,  Troy,  NC 

Holt,  Dean,  Logan,  UT  


Effective  date 


03/16/95 
03/16/95 
03/16/95 
02/22/95 
03/1 6«5 
03/16/95 
02/22/95 

03/16/95 
03/16/95 
03/16/95 
03/16/95 

02/22/95 

02/22/95 
02/22/95 
03/16/95 
03/16/95 
02/22/95 
03/1 6«5 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
02/23/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/23/95 
02/23/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 
03/16/95 
03/16/95 
02/23/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
03/16/95 
02/22/95 

02/23/95 
02/23/95 

02/23/95 
03/16/95 


Dated:  March  7, 1995. 
WUUam  M.  Libercci, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Civil  Fmud  and 
Administrative  Adjudication. 
[FR  Doc.  95-6741  Filed  3-17-95;  8:45  am) 
BILLmC  CODE  4150-04-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  General  Counsel 
[Docket  No.  N-«5-3347;  FR-3064-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

agency:  Office  of  the  General  Counsel, 
HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments- must  be 
received  within  five  (5)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORPyiATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
,  telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  is  requesting  that  OMB 
complete  its  review  within  five  working 
days  from  the  date  of  this  Notice. 
This  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  13,  1995. 
Nelson  A.  Diaz,    ' 
General  Counsel. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Applicant/Recipient 
Disclosure/Update  Form  (HUD-2880) 
Reinstatement 

Office:  Office  of  the  General  Counsel 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  102  of  the  HUD  Reform  Act  of 
1989  requires  that  persons  or  entities 
applying  for  or  updating  an 
application  for  certain  HUD  assistance 
disclose  information  regarding 
interested  parties  and  other  financial 
assistance  received  and  the  sources 
and  uses  of  that  assistance.  The 
information  is  made  available  for 
public  scrutiny,  and  it  is  used  by  the 
Department  to  determine  if  subsidy 
layering  is  occurring. 

Form  Number:  HUD-2880 

Respondents:  Applicants  or  recipients 
of  certain  competitive  HUD 
assistance. 

Reporting  burden: 


Number  of 
respondents 


Frequency 
of  resDonse 


Hours  per 
response 


Burden 
Hours 


HUD-2880 


13,520 


1.25 


2.2 


37,100 


Total  Estimated  Burden  Hours:  37,100 
Sfafus;  Expired  December  31, 1995. 
Contact:  Aaron  Santa  Aima,  HUD  (202) 

708-3815;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Dated:  March  13,  1995. 

Supporting  Statement— 1989  HUD 
Reform  Act,  Section  102 — 
Accountability 

A.  Justification 

1.  Explain  the  Circumstances  That  Make 
the  Collection  of  Information  Necessary 

Section  102  of  the  HUD  Reform  Act  of 
1989  requires  the  Department  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  the 
Department.  One  feature  of  the  statute 
requires  certain  disclosures  by 
applicants  seeking  assistance  from  HUD, 
and  from  States  and  units  of  local 


government,  of  other  assistance  to  be 
used  with  respect  to  the  activities  to  be 
carried  out  with  the  assistance.  The 
disclosure  includes  the  financial 
interests  of  persons  in  the  activities,  and 
the  sources  of  funds  to  be  made 
available  for  the  activities  and  the  use 
to  which  the  funds  are  to  be  put. 
Each  applicant  who  submits  an 
application  for  assistance  within  the 
jurisdiction  of  the  Department  to  HUD, 
or  to  a  State  or  to  a  unit  of  general  local 
government,  for  a  specific  project  or 
activity  must  disclose  this  information 
whenever  the  dollar  threshold  is  met. 
This  information  must  be  kept  updated 
during  the  application  review  process 
and  while  the  assistance  is  being 
provided. 


2.  Indicate  How,  by  Whom,  and  for 
What  Purpose  the  Information  Is  To  Be 
Used  and  the  Consequence  to  Federal 
Program  or  Policy  Activities  If  the 
Collection  of  Information  Was  not 
Conducted 

This  legislation  was  developed  to 
ensure' greater  accountability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by  the 
Department.  The  Department  is  required 
to  publish  in  the  Federal  Register  the 
availability  of  assistance,  apphcation 
requirements  and  procedures,  the 
selection  criteria  to  be  used,  and  the 
resuhing  funding  decisions.  HUD  must 
also  provide  for  public  inspection  of  all 
documentation  and  other  information 
which  indicate  the  basis  for  either 
providing  or  denying  the  assistance 
being  requested. 

Applicants  for  assistance  are  required 
to  disclose  information  concerning  other 
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governmental  assistance  they  have 
obtained  or  is  pending  for  the  same 
project,  as  well  as  information  about  the 
key  individuals  involved  with  the 
proposed  project/activity.  This 
information  will  assist  the  Department 
in  having  an  accurate  assessment  of  the 
extent  of  government  funding  for  a 
project  as  well  as  information  regarding 
the  key  personnel  involved.  The 
disclosure  requirement  would  be  the 
only  way  in  which  this  information 
could  be  obtained. 

3.  Describe  Any  Consideration  of  the 
Use  of  Improved  Information 
Technology  to  Reduce  Burden  and  Any 
Technical  or  Legal  Obstacles  to 
Reducing  Burden 

It  would  be  difficult  to  determine  the 
extent  to  which  applicants  for  HUD 
assistance  have  advanced  information 
technology  equipment  on  hand. 
Therefore,  it  would  not  be  appropriate 
for  the  Department  to  mandate  the  use 
of  a  particular  software.  The  form  which 
has  been  designed  to  capture  the 
required  data  however  could  easily  be 
computer  generated. 

4.  Describe  Efforts  to  Identify 
Duplication 

This  reporting  requirement  is  new  to 
the  Department.  It  is  explicitly 
mandated  by  Section  102  of  the  Housing 
Reform  Act  of  1989,  approved  December 
15, 1989.  There  is  no  duplication. 

5.  Show  Specifically  Why  Any  Similar 
Information  Already  Available  Caimot 
Be  Used  or  Modified  for  the  Purpose 
Described  in  2. 

The  information  that  is  being  required 
for  disclosure  has  not  been  previously 
requested. 


6.  If  the  Collection  of  Information 
Involves  Small  Businesses  or  Other 
Small  Entities,  Describe  the  Methods 
Used  to  Minimize  Burden 

An  applicant  for  assistance  within  the 
jurisdiction  of  the  Department  will  not 
be  required  to  make  the  disclosures  if 
they  will  not  receive  an  aggregate 
amount  of  all  forms  of  such  assistance 
in  excess  of  $200,000  during  the  fiscal 
year  in  which  the  application  is 
submitted.  Setting  the  threshold  at  this 
level  should  exclude  most  small  entities 
from  the  reporting  requirement. 

7.  Describe  the  Consequences  to  Federal 
Program  or  Policy  Activities  If  the 
Collection  Were  Conducted  Less 
Frequently 

This  requirement  is  part  of  the 
assistance  application  process.  As  such, 
it  is  not  a  periodic  report,  but  instead 
should  be  viewed  as  a  one-time 
requirement.  It  is  intended  to  provide 
information  necessary  to  the  review 
process. 

8.  Explain  Any  Special  Circumstances 
That  Require  the  Collection  To  Be 
Conducted  in  a  Manner  Inconsistent 
With  the  Guidelines  in  5  CFR  1320.6 

None. 

9.  Describe  Efforts  to  Consult  With 
Persons  Outside  the  Agency  to  Obtain 
Their  Views  on  the  Availability  of  Data 

The  Department  published  a  proposed 
rule  to  implement  Section  102  on  June 
19. 1995  (55  FR  25036).  Comments  on 
the  proposed  rule  were  received  and 
considered. 

10.  Describe  Any  Assurance  of 
Confidentiality  Provided  to 
Respondents  and  the  Basis  for  the 
Assurance  in  Statute,  Regulation,  or 
Agency  Policy 

None.  There  is  no  purpose  for 
confidentiality  since  the  legislation 


includes  specific  requirements  for  the 
goverimient  to  make  all  information 
regarding  applications  for  HUD 
assistance  available  for  public 
inspection. 

11.  Provide  Additional  Justification  for 
Any  Questions  of  a  Sensitive  Nature 

Questions  involving  financial  interest 
are  statutorily  mandated. 

12.  Provide  Estimates  of  Annualized 
Cost  to  the  Federal  Government  and  to 
the  Respondents 

Federal  Government 

The  cost  to  the  government  can  be 
broken  down  as  follows: 

No.  of  reviews  of  disclosed 

information 16,900 

No.  hours  to  complete  a  review 45 

Ck)st  for  total  no.  reviews: 
(©$30.hr.) $228,000 

Respondent 

The  cost  to  respondents  to  disclose 
the  data  HUD  is  requiring  is  estimated 
at  $557,700.  This  number  is  for  the  total 
number  of  applicants  meeting  the 
$200,00  threshold  and  is  based  on  the 
following  assumptions: 

Current  hourly  wage  is  estimated  at 
$15  per  hour.  Each  applicant  must 
disclose  three  ypes  of  information:  a 
listing  of  other  government  assistance 
that  is  expected  to  be  made  available  for 
the  project,  a  listing  of  all  interested 
parties  including  any  developers, 
contractors,  and  consultants,  and  a 
report  of  all  sources  and  uses  of  funds. 
The  time  required  to  prepare  this 
information  is  estimated  at  2.2  hours  per 
initial  submission. 


14.  Explain  reasons  for  changes  in 
burden,  including  the  need  for  any 
increases. 

Not  Applicable. 

15.  Collection  of  information  to  be 
used  for  statistical  use. 

Not  applicable. 

BILUNG  CODE:  4210-01-M 


No.  of  disclosures 
(including  updates) 

Hours 

Rate 

Total 

16,900 

2.2 

SI  5 

5557,700 

13.  Provide  estimates  of  the  Burden  of 
Collection  of  Information 


This  is  a  new  requirement.  The 
following  matrix  provides  an  estimate  of 


the  burden  on  respondents  meeting  the 
threshold  necessitated  by  the  disclosure 
report. 


Numtjer  of 
responses 


Frequency 


Hours 


Burden 


Initial  Applications 

Updates  

Total  Estimated  Burden  Hours:  37,100 


13,500 
3,400 


2.5 

1 


33,700 
3,400 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  D«parlm«nt  of  Housing 
and  Urban  Davslopnwnt 

Office  of  Ethics 


0MB  Approve  No  2535-0101  (exp  12/31^4) 
Instruetion*.  (S««  Public  Rsporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  4  ) 
Part  I  Applicant/Recipient  Information indicate  whathar  this  Is  an  Initial  Raport| |  or  an  Update  Report  | | 

1    Appticant/Recipieni  Name.  Address,  and  Phone  (include  area  code) 


Social  Security  Number  or 
Employer  ID  Number 


2.  Project  Assisted/  to  t>e  Assisted  (Project/Activity  name  and/or  number  and  its  tocadon  by  Street  address.  City,  and  State) 


3  Assistance  Requested/Received 


4.  HUD  Program 


5.  Amount  Requested/Received 
$ 


Part  11.  Threshold  Determinations  -  Applicants  Only 

1.     Are  you  requesting  HUD  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  12,  Subpart 
C,  and  have  you  received,  or  can  you  reasonably  expect  to  receive,  an  aggregate  amount  of  allf  orms  of  covered 
assistance  from  HUD,  States,  and  units  of  general  local  government,  in  excess  of  $200,000  during  the  Federal 
fiscal  year  (October  1  through  September  30)  In  which  the  application  is  submitted? 
if  Yes,  you  must  complete  the  remainder  of  this  report. 
If  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 
I  hereby  certify  that  this  information  Is  true.  (Signature) 


n  Yes  D  No 


Date 


Is  this  application  for  a  specific  housing  project  that  involves  other  government  assistance? 
If  Yes,  you  must  complete  the  remainder  of  this  report. 
If  No,  you  must  sigh  this  certification, 
hereby  certify  that  this  information  is  true.  (Signature) . 


D  Yes  n  No 


Date 


If  your  answers  to  both  questions  are  No,  you  do  not  need  to  complete  Parts  III.  IV,  or  V.  but  you  must  sign  the 

certification  at  the  end  of  the  report.  


Part  Hi.  Other  Government  Assistance  Provided/Requested 


DeparBnenVState/loeal  Agency  Name  and  Address 


Program 


Type  of  Assistance 


Amount  Requested/Provided 


Is  there  ofhtr  government  assistance  that  is  reportable  in  this  Part  and  in  Part  V,  but  that  is  reported  only  in  Part  V?  LJYes  | |No 


If  there  is  no  other  government  assistance,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date 


Part  IV.  Interested  Parties 
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Alphabetical  1st  of  aN  persons  with  a  reportable  Annual 

interest  in  ^^e  project  or  activity 

(tor  individuals,  give  the  last  name  first)  


Sooal  Secunty  Number  or 
Employee  ID  Number 


Type  of  Parscipation 
in  ProjectActivity 


Franaal  imerest 
in  ProjecVAcavily 
($and%) 


Page  1  o(  7 


torm  HUD-2880  (3/92) 


II  tfie'fe  a:e  no  persons  with  a  reportable  financial  interest,  you  must  certify  that  this  information  is  true. 
■  hereby  cemly  ihar  jhis  information  is  true.  (Signature) 


Date 


Paoe  2  ot  7 


torm  HU  0-2880  (3  «2 
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Part  V.  Report  on  Expected  Sources  and  Uses  of  Funds 


Sourca 


^K 


B  there  are  no  sources  of  funds,  yoj  must  certrty  'ra;  thi5  ;n'o'Tat;on  is  true 
I  heredy  cenrfy  thai  this  irfofnat.on  is  true  (S'gnature) 


Date 


Use 


,1  IfiBfe  are  no  uses  o<  funds,  you  must  cer:ify  that  tnis  mfcnaticr  is  true 
I  hereby  certify  that  this  infcmation  is  true  (Sig'atjre) 


Date 


Certification 

Warning-  It  youn-^wrg.)  ^-laKeafaise  statement  on  this  ten?  ycu  rnay  t:e  subject  to  civii  or  cnrruna!  penalties  under  Section  1001  of  Title  18 

otiMsUnrtedStatesCofl'i  in  addition,  a^y  person  who  Knowmgiy  and  materially  violates  any  requireddisdosureot  information,  including  r.tentiona 

ncn-disclosj'e  rs  sut.ect  to  civil  money  penalty  no'  to  eiceec  $10,000  tor  each  violation 

I  cer.x,  iiat  this  intcTiation  is  true  and  complete' 


S>9r.;>luit> 


Oa% 


Pagf-  3  o' ; 


torTnMUD-28«0.3'9t 


dILUNO  CODE:  4210-01 -C 


Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  2.5 
hours  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Reports 
Management  Officer,  Office  of  Information 
Policies  and  Systems.  U.S.  Department  of 
Housing  and  Urban  Development. 
Washington,  D.C.  20410-3600  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (2535-0101), 
Washington,  D.C.  20503.  Do  not  send  this 
completed  form  to  either  of  these  addressees. 

Privacy  Act  Statement.  Except  for  Social 
Security  Numbers  (SSNs)  and  Employer 
Identification  Numbers  (EINs),  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  authorized  to  collect 
all  the  information  required  by  this  form 
under  section  102  of  the  Department  of 
Housing  and  Urban  Development  Reform  Act 
of  1989,  42  U.S.C  3531.  Disclosure  of  SSNs 
and  EINs  is  optional.  The  SSN  or  EIN  is  used 
as  a  unique  identifier.  The  information  you 
provide  will  enable  HUD  to  carry  out  its 
responsibilities  under  Sections  102(b),  (c), 
and  (d)  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989,  Pub. 
L.  101-235,  approved  December  15, 1989. 
These  provisions  will  help  ensure  greater 
accountability  and  integrity  in  the  provision 
of  certain  types  of  assistance  administered  by 
HUD.  They  will  also  help  ensure  that  HUD 
assistance  for  a  specific  housing  project 
under  Section  102(d)  is  not  more  than  is 
necessary  to  make  the  project  feasible  after 
taking  account  of  other  government 
assistance.  HUD  will  make  available  to  the 
public  all  applicant  disclosure  reports  for 
five  years  in  the  case  of  applications  for 
competitive  assistance,  and  for  generally 
three  years  in  the  case  of  other  applications. 
Update  reports  will  be  made  available  along 
with  the  disclosure  reports,  but  in  no  case  for 
a  period  generally  less  than  three  years.  All 
reports,  both  initial  reports  and  update 
reports,  will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C  §  552)  and  HUD's  implementing 
regulations  at  24  CFR  Part  15.  HUD  will  use 
the  information  in  evaluating  individual 
assistance  applications  and  in  performing 
internal  administrative  analyses  to  assist  in 
the  management  of  specific  HUD  programs. 
The  information  will  also  be  used  in  making 
the  determination  under  Section  102(d] 
whether  HUD  assistance  for  a  specific 
housing  project  is  more  than  is  necessary  to 
make  the  project  feasible  after  taking  account 
of  other  government  assistance.  You  must 
provide  all  the  required  information.  Failure 
to  provide  any  required  information  may 
delay  the  processing  of  your  application,  and 
may  result  in  sanctions  and  penalties, 
including  imposition  of  the  administrative 
and  civil  money  penalties  specified  under  24 
CFR  §12.34. 

-Note:  This  form  only  covers  assistance 
made  available  by  the  Department.  States  and 
units  of  general  local  government  that  carry 
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out  responsibilities  under  Sections  102(b) 
and  (c)  of  the  Reform  Act  must  develop  their 
own  procedures  for  complying  with  the  Act. 
Instructions  (See  Note  1  on  last  page.) 

I.  Overview.  Subpart  C  of  24  CFR  Part  12 
provides  for  (1)  initial  reports  from 
applicants  for  HUD  assistance  and  (2)  update 
reports  from  recipients  to  HUD  assistance. 
An  overview  of  these  requirements  follows. 

A.  Applicant  disclosure  (initial)  reports: 
General.  All  applicants  for  assistance  from 
HUD  for  a  specific  project  or  activity  must 
make  a  number  of  disclosures,  if  the 
applicant  meets  a  dollar  threshold  for  the 
receipt  of  covered  assistance  during  the  fiscal 
year  in  which  the  application  is  submitted. 
The  applicant  must  also  make  the  disclosures 
if  it  requests  assistance  from  HUD  for  a 
specific  housing  project  that  involves 
assistance  from  other  governmental  sources. 

Applicants  subject  to  Subpart  C  must  make 
the  following  disclosures: 

Assistance  from  other  government  sources  in 

connection  with  the  project. 
The  financial  interests  of  persons  in  the 

project. 
The  sources  of  funds  to  be  made  available  for 

the  project,  and 
The  uses  to  which  the  funds  are  to  be  put. 

B.  Update  reports:  General.  All  recipients 
covered  assistance  must  submit  update 
reports  to  the  Department  to  reflect 
substantial  changes  to  the  initial  applicant 
disclosure  reports. 

C.  Applicant  disclosure  reports:  Specific 
guidance.  The  applicant  must  complete  all 
parts  of  this  disclosure  form  if  either  of  the 
following  two  circumstances  in  paragraph  1. 
or  2.,  below,  applies: 

l.a.  Nature  of  Assistance.  The  applicant 
submits  an  application  for  assistance  for  a 
specific  project  or  activity  (See  Note  2)  in 
which: 

HUD  makes  assistance  available  to  a 
recipient  for  a  specific  project  or  activity;  or 

HUD  makes  assistance  available  to  an 
entity  (other  than  a  State  or  a  unit  of  general 
local  government),  such  as  a  public  housing 
agency  (PHA).  for  a  specific  project  or 
activity,  where  the  application  is  required  by 
statute  or  regulation  to  be  submitted  to  HUD 
for  any  purpose;  and 

b.  Dollar  Threshold.  The  applicant  has 
received,  or  can  reasonably  expect  to  receive, 
an  aggregate  amount  of  all  forms  of  assistance 
(See  Note  3)  from  HUD.  States,  and  units  of 
general  local  government,  in  excess  of 
5200,000  during  the  Federal  fiscal  year 
(October  1  through  September  30)  in  which 
the  application  is  submitted.  (See  Note  4] 

2.  The  applicant  submits  an  application  for 
assistance  for  a  specific  housing  project  that 
involves  other  government  assistance.  (See 
Note  5)  Note:  There  is  no  dollar  threshold  for 
this  criterion:  any  other  government 
assistance  triggers  the  requirement.  (See  Note 
6) 

If  the  Application  meets  neither  of  these 
two  criteria,  the  applicant  need  only 
complete  Parts  I  and  II  of  this  report,  as  well 
as  the  certification  at  the  end  of  the  report. 
If  the  Application  meets  either  of  these 
criteria,  the  applicant  must  complete  the 
entire  report. 


The  applicant  disclosure  report  must  be 
submitted  with  the  application  for  the 
assistance  involved. 

D.  Update  reports:  Specific  guidance. 
During  the  period  in  which  an  appluation  for 
covered  assistance  is  pending,  or  in  which 
the  assistance  is  being  provided  (as  indicated 
in  the  relevant  grant  or  other  agreement),  the 
applicant  must  make  the  following  additional 
disclosures: 

1.  Any  information  that  should  have  been 
disclosed  in  connection  with  the  application, 
but  that  was  omitted. 

2.  Any  information  that  would  have  been 
subject  to  disclosure  in  connection  with  the 
application,  but  that  arose  at  a  later  time, 
including  information  concerning  an 
interested  party  that  now  meets  the 
applicable  disclosure  threshold  referred  to  in 
Part  IV.  below. 

3.  For  changes  in  previously  disclosed 
other  government  assistance: 

For  programs  administered  by  the 
Assistant  Secretan,-  for  Community  Planning 
and  Development,  any  change  in  other 
government  assistance  that  exceeds  the 
amount  of  such  assistance  that  was 
previously  disclosed  by  S250.OO0  or  by  10 
percent  of  the  assistance  (whichever  is 
lower). 

For  all  other  programs,  any  change  in  other 
government  assistance  that  exceeds  the 
amount  of  such  assistance  that  was 
previously  disclosed. 

4.  For  changes  in  previously  disclosed 
financial  interests,  any  change  in  the  amount 
of  the  financial  interest  of  a  person  that 
exceeds  the  amount  of  the  previously 
disclosed  interests  by  S50.000  or  by  10 
percent  of  such  interests  (whichever  is 
lower). 

5.  For  changes  in  previously  disclosed 
sources  or  uses  of  funds: 

•    a.  For  programs  administered  by  the 
Assistant  Secretarv'  for  Community  Planrring 
and  Development: 

Any  change  in  a  source  of  funds  that 
exceeds  the  amount  of  all  previously 
disclosed  sources  of  funds  by  SJSO.OOO  or  by 
10  percent  of  those  sources  (whichever  is 
lower);  and 

Any  change  in  a  use  of  funds  under 
paragraph  (b)(l)(iii)  that  exceeds  the  amount 
of  all  previously  disclosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses 
(whichever  is  lower). 

b.  For  all  programs,  other  than  those 
administered  by  the  Assistant  Secretary  for 
Community  Planning  and  Development: 

For  projects  receiving  a  tax  credit  under 
Federal,  State,  or  local  law.  any  change  in  a 
source  of  funds  that  was  pr^^viously 
disclosed. 

For  all  other  projects,  any  change  in  a 
source  of  funds  that  exceeds  the  lower  of: 

The  amount  previously  disclosed  for  that 
source  of  funds  by  S250.000.  or  by  10  percent 
of  the  amount  previously  disclosed  for  that 
source,  whichever  is  lower,  of 

The  amount  previously  disclosed  for  all 
sources  of  funds  by  S250.000.  or  by  10 
percent  of  the  amount  previously  disclosed 
for  all  sources  of  funds,  whichever  is  lower. 

c.  For  all  programs,  other  than  those 
administered  by  the  Assistant  Secretary  for 
Community  Planning  and  Development: 
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For  projects  receiving  a  tax  credit  under 
Federal.  Slate,  or  local  law.  any  change  in  a 
use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  use 
of  funds  that  exceeds  the  lower  of: 

The  amount  previously  disclosed  for  that 
use  of  funds  by  S250.OO0.  or  by  10  percent 
of  the  amount  previously  disclosed  for  that 
use  whichever  is  lower;  or 

The  amount  previously  disclosed  for  all 
uses  of  funds  by  5250.000.  or  by  10  percent 
of  the  amount  previously  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note:  Update  reports  must  be  submitted 
within  30  days  of  the  change  requiring  the 
update.  The  requirement  to  provide  update 
reports  only  applies  if  the  application  for  the 
underlying  assistance  was  submitted  on  or 
after  the  effective  date  of  Subpart  C. 

II.  Line-by-Line  Instructions 

A.  Part  I.  Applicant/Recipient  Information 

All  applicants  for  HUD  assistance  specified 
in  Section  I.C.I. a.,  above,  as  well  as  all 
recipients  required  to  submit  an  update 
report  under  Section  I.D..  above,  must 
complete  the  information  required  by  Part  I 
The  applicant/ recipient  must  indicate 
whether  the  disclosure  is  an  initial  or  an 
update  report.  Line-by-line  guidance  for  Part 
I  follows: 

1.  Enter  the  full  name,  address,  city.  State. 
zip  code,  and  telephone  number  (including 
area  code)  of  the  applicant/recipient.  Where 
the  applicant/recipient  is  an  individual,  the 
last  name,  first  name,  and  middle  initial  must 
be  entered.  Entry  of  the  applicant/recipient's 
SSN  or  EIN,  as  appropriate,  is  optional. 

2.  Applicants  enter  the  name  and  full 
address  of  the  project  or  activity  for  which 
the  HUD  assistance  is  sought.  Recipients 
enter  the  name  and  full  address  of  the  HUD- 
assisted  project  or  activity  to  which  the 
update  report  relates.  The  most  appropriate 
govenmient  identifying  number  must  be  used 
(e.g.,  RFP  No.;  IFB  No.;  grant  announcement 
No.;  or  contract,  grant,  or  loan  No.)  Include 
prefixes. 

3.  Applicants  describe  the  HUD  assistance 
referred  to  in  Section  I.C.I. a.  that  is  being 
njquested.  Recipients  describe  the  HUD 
assistance  to  which  the  update  report  relates. 

4.  Applicants  enter  the  HUD  program  name 
under  which  the  assistance  is  being 
requested  Recipients  enter  the  HUD  program 
name  under  which  the  assistance,  that  relates 
to  the  update  report,  was  provided. 

5.  Applicants  enter  the  amount  of  HUD 
assistance  that  is  being  requested.  Recipients 
enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update 
report  relates.  The  amounts  are  those  staled 
in  the  application  or  award  documentation. 
.NOTE:  In  the  case  of  assistance  that  is 
provided  pursuant  to  contract  over  a  period 
of  time  (such  as  project-based  assistance 
under  section  8  of  the  United  States  Housing 
Act  of  1937),  the  amount  of  assistance  to  be 
reported  includes  all  amounts  that  are  to  he 
provided  over  the  term  of  the  contract, 
irrespective  of  when  they  are  to  be  received. 

Note:  In  the  case  of  Mortgage  Insuranas 
under  24  CFR  Subtitle  B,  Chapter  II.  the 
mortgagor  is  responsible  for  making  the 
applicant  disclosures,  and  the  mortgagee  is 
responsible  for  furnishing  the  mortgagor's 


disclosures  to  the  Department.  Update 
reports  must  be  submitted  directly  to  HUD  by 
the  mortgagor. 

Note:  In  the  case  of  the  Pro jef:t- Based 
Certificate  program  under  24  CFR  Part  882, 
Subjjart  G.  the  owner  is  responsible  for 
making  the  applicant  disclosures,  and  the 
PHA  is  responsible  for  furnishing  the  owner's 
disclosures  to  HUD.  Update  reports  must  be 
submitted  through  the  PHA  by  the  owner. 

B.  Part  II.  Threshold  Determinations — 
Applicants  Only 

Part  II  contains  information  to  help  the 
applicant  determine  whether  the  remainder 
of  the  form  must  be  completed.  Recipients 
filing  Update  Reports  should  not  complete 
this  Part. 

1.  The  first  question  asks  whether  the 
applicant  meets  the  Nature  of  Assistance  and 
Ekillar  Threshold  requirements  set  forth  in 
Section  I.C.I,  above. 

If  the  answer  is  Yes,  the  applicant  must 
complete  the  remainder  of  the  form.  If  the 
answer  is  No.  ihe  form  asks  the  applicant  to 
certify  that  its  response  is  correct,  and  to 
complete  the  next  question. 

2.  The  second  question  asks  whether  the 
application  is  for  a  specific  housing  project 
that  involves  other  government  assistance,  as 
described  in  Section  I.C.2.  above. 

If  the  answer  is  Yes.  the  applicant  must 
complete  the  remainder  of  the  form.  If  the 
answer  is  No,  the  form  asks  the  applicant  to 
certify  that  its  response  is  correct. 

If  the  answer  to  both  questions  1  and  2  is 
No.  the  applicant  need  not  complete  Parts  III. 
IV,  or  V  of  the  report,  but  must  sign  the 
certification  at  the  end  of  the  form. 

C.  Part  III.  Other  Government  Assistance 

This  Part  is  to  be  completed  by  both 
applicants  filing  applicant  disclosure  reports 
and  recipients  filing  update  reports. 
Applicants  must  report  any  other  government 
assistance  involved  in  the  project  or  activity 
for  which  assistance  is  sought.  Recipients 
must  report  any  other  government  assistance 
involved  in  the  project  or  activity,  to  the 
extent  required  under  Section  I.D.I. .2.,  or  3.. 
above. 

Other  government  assistance  is  defined  in 
note  5  on  the  last  page.  For  purposes  of  this 
definition,  other  government  assistance  is 
expected  to  be  made  available  if,  based  on  an 
assessment  of  all  the  circumstances  involved, 
there  is  reasonable  grounds  to  anticipate  that 
the  assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disclasun>s 
must  include  all  other  government  assistan(.e 
involved  with  the  HUD  assistance,  as  well  as 
any  other  government  assistance  that  was 
made  available  before  the  request,  but  that 
has  continuing  vitality  at  the  time  of  the 
request.  Examples  of  this  latter  category 
include  tax  credits  that  provide  for  a  number 
of  years  of  tax  benefits,  and  grant  assistance 
that  continues  to  benefit  the  project  at  the 
time  of  the  assistance  request. 

The  following  information  must  be 
provided; 

1.  Enter  the  name  and  address,  city.  State, 
and  zip  code  of  the  government  agency 
making  the  assistance  available.  Include  a! 
least  one  organizational  level  below  the 
agency  name.  For  example.  U.S.  Dep.irtmeiii 


of  Transportation,  U.S.  Coast  Guard: 
Department  of  Safety,  Highway  Patrol. 

2.  Enter  the  program  name  and  any 
relevant  identifying  numbers,  or  other  means 
of  identification,  for  the  other  government 
assistance. 

3.  State  the  type  of  other  government 
assistance  (e.g.,  loan,  grant,  loan  insurance). 

4.  Enter  the  dollar  amount  of  the  other 
government  assistance  that  is.  or  is  expected 
to  be.  made  available  with  respect  to  the 
project  or  activities  for  which  the  HUD 
assistance  is  ought  (applicants)  or  has  been 
provided  (recipients). 

If  the  applicant  has  no  other  government 
assistance  to  disclose,  it  must  certif\'  that  this 
assertion  is  correct. 

To  avoid  duplication,  if  there  is  other 
government  assistance  under  this  Part  and 
Part  v.  the  applicant/recipient  should  chei  k 
the  appropriate  box  in  this  Part  and  list  the 
information  in  Part  V.  clearly  designating^ 
which  sources  are  other  government 
assistance. 

D.  Part  IV.  Interested  Parties 

This  Part  is  to  be  completed  by  Imih 
applicants  filling  applicant  disclosure  n^jxirts 
and  recipients  filling  update  reports. 

Applicants  must  provide  information  on: 

(1)  All  developers,  contractors,  or 
consultants  involved  in  the  application  for 
the  assistance  or  in  the  planning, 
development,  or  implementation  cf  the 
project  or  activity;  or 

(2)  Any  other  person  who  h.is  a  financial 
interest  in  the  project  or  activity  lor  which 
the  assistance  is  sought  that  exceeds  S.'iO.ODO 
or  10  percent  of  the  assistance  (whi<  hever  is 
lower). 

Recipients  must  make  the  additional 
disclosures  referred  to  in  Section  iD.!..  2  .  or 
4  .  above. 

Note:  A  financial  interest  means  any 
financial  involvement  in  the  project  or 
activity,  including  (but  not  limited  to) 
situations  in  which  an  individual  entity  has 
an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any 
distribution  of  surplus  cash  or  other  assets  ot 
the  project  or  activity,  or  receives 
compensation  for  any  goods  or  ser\-ices 
provided  in  connection  with  the  project  or 
activity.  Residency  of  an  individual  in 
housing  for  which  assistaniP  is  being  sough! 
is  not.  by  it.self,  considered  a  covered 
financial  interest. 

The  information  required  below  must  be 
provided. 

1.  Enter  the  full  names  and  addresses  of  aii 
persons  referred  to  in  paragraph  (1)  or  (L'l  of 
this  Part.  If  the  person  is  an  entity,  the  li.sting 
must  include  the  full  name  of  each  officer, 
direttor,  and  principal  stockholder  of  the 
entity.  All  names  must  be  listed 
alphabetically,  and  the  names  of  individuals 
must  be  shown  with  the  last  names  first. 

2.  Entry  of  the  Social  Security  Number 
(SSN)  or  Employee  identification  Number 
(EIN).  as  appropriate,  for  each  person  listed 
is  optional. 

3.  Enter  the  type  of  partic:ipation  in  Ihe 
ji.'oject  or  activity  for  each  person  listed:  i.c  . 
the  person's  specific  role  in  the  project  (e.g.. 
contrac:ior,  consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project 
or  activity  for  each  person  listed.  The  interest 


UMI 


must  be  expressed  both  as  a  doljar  amount 
and  as  a  percentage  of  the  amount  of  the 
HUD  assistance  involved. 

If  the  applicant  has  no  persons  with 
financial  interests  to  disclose,  it  must  certify 
that  this  assertion  is  correct. 

5.  Part  V.  Report  on  Sources  and  Uses  of 
Funds.  This  Part  is  to  be  completed  by  both 
applicants  filling  applicant  disclosure  reports 
and  recipients  filing  update  reports. 

The  applicant  disclosure  report  must 
specify  all  expected  sources  of  funds — both 
firom  HUD  and  ficim  any  other  source — that 
have  been,  or  are  to  be.  made  available  for 
the  project  or  activity.  Non-HUD  sources  of 
funds  typically  include  (but  are  not  limited 
to)  other  government  assistance  referred  to  in 
Part  III,  equity,  and  amounts  from 
foundations  and  private  contributions.  The 
report  must  also  specify  all  expected  uses  to 
which  funds  are  to  be  put.  All  sources  and 
uses  of  funds  must  be  listed,  if,  based  on  an 
assessment  of  all  the  circumstances  involved, 
there  are  reasonable  grounds  to  anticipate 
that  the  source  or  use  will  be  forthcoming. 

Note  that  if  any  of  the  source/use 
information  required  by  this  report  has  been 
provided  elsewhere  in  this  application 
package,  the  applicant  need  not  repeat  the 
information,  but  need  only  refer  to  the  form 
and  location  to  incorporate  it  into  this  report, 
(it  is  likely  that  some  of  the  information 
required  by  this  report  has  been  provided  on  ' 
SF  424A.  and  on  various  budget  forms 
accompanying  the  application.)  If  this  report 
requires  information  beyond  that  provided 
elsewhere  in  the  application  package,  the 
applicant  must  include  in  this  report  al!  the 
additional  information  required. 

Recipients  must  submit  an  update  report 
for  any  change  in  previously  disclosed 
sources  and  uses  of  funds  as  provided  in 
Section  I.D.5.,  above. 

General  Instructions — sources  of  funds. 

Each  ref>ortable  source  of  funds  must 
indicate: 

A.  The  name  and  address,  city,  State,  and 
zip  code  of  the  individual  or  entity  making 
the  assistance  available.  At  least  one 
organizational  level  below  the  agency  name 
should  be  included.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast 
Guard;  Department  of  Safety,  Highway  Patrol. 

b.  The  program  name  and  any  relevant 
identifying  numbers,  or  other  means  of 
identification,  for  the  assistance. 

C.  The  type  of  assistance  (e.g.,  loan,  grant, 
loan  insurance). 

Specific  instructions — sources  of  funds. 

(1)  For  programs  administered  by  the 
Assistant  Secretaries  for  Fair  Housing  and 
Equal  Opportunity  and  Policy  Development 
and  Research,  each  source  of  funds  must 
indicate  the  total  amount  approved  and 
received;  and  must  be  listed  in  descending 
order  according  to  the  amount  indicated. 

(2)  For  programs  administered  by  the 
Assistant  Secretaries  for  Housing — Federal 
Housing  Commissioner,  Community 
Planning  and  Development,  and  Public  and 
Indian  Housing,  each  source  of  funds  must 
indicate  the  total  amount  of  funds  involved, 
and  must  be  listed  in  descending  order 
according  to  the  amount  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report 
must  indicate  all  syndication  proceeds  and 
equity  involved. 
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General  instructions — uses  of  funds. 

Each  reportable  use  of  funds  must  clearly 
identify  the  purpose  to  which  they  are  to  be 
put.  Reasonable  aggregations  may  be  used, 
such  as  "total  structure"  to  include  a  number 
of  structural  costs,  such  as  roof,  elevators, 
exterior  masonry,  etc. 

Specific  instructions — uses  of  funds. 

(1)  For  programs  administered  by  the 
Assistant  Secretaries  for  Fair  Housing  and 
Equal  Opportunity  and  Policy  Development 
and  Research,  each  use  of  funds  must 
indicate  the  total  amount  of  funds  involved; 
must  be  broken  down  by  amount  committed, 
budgeted,  and  planned;  and  must  be  listed  in 
descending  order  according  to  the  amount 
indicated. 

(ii)  For  programs  administered  by  the 
Assistant  Secretaries  for  Housing-Federal 
Housing  Commissioner,  Conununity 
Planning  and  Development,  and  Public  and 
Indian  Housing,  each  use  of  funds  must 
indicate  the  total  amount  of  funds  involved 
and  must  be  listed  in  descending  order 
according  to  the  amount  involved. 

(iii)  If  any  program  administered  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  is  involved,  the 
report  must  indicate  all  uses  paid  from  HUD 
sources  and  other  sources,  including 
syndication  proceeds.  Uses  paid  should 
include  the  following  amounts. 
AMPO 

Architect's  fee — design 
Architect's  fee — supervision 
Bond  premium 
Buildre's  general  overhead 
Builder's  profit 
Construction  interest 
Consultant  fee 
Contingency  Reserve 
Cost  certification  audit  fee 
FHA  examination  fee 
FHA  inspection  fee 
FHA  MIP 
Financing  fee 
FNMA/GNMA  fee 
General  requirements 
Insurance 

Lega  1 — construction 
Legal — organization 
Other  fees 
Purchase  price 

Supplemental  management  fund 
Taxes 

Title  and  recording  Operating  deficit  reserve 
Resident  initiative  fund 
Syndication  expenses 
Working  capital  reserve 
Total  land  improvement 
Total  structures 

Uses  paid  from  syndication  must  include  the 
following  amounts: 

Additional  acquisition  price  and  expenses 
Bridge  loan  interest 
Development  fee 
Operating  deficit  reserve 
Resident  initiative  fiind 
Syndication  expenses 
Working  capital  reserve 
Footnotes: 

1.  All  citations  are  to  24  CFR  Part  12, 
which  was  published  in  the  Federal  Register 
on  March  14, 1991  at  56  Fed.  Reg.  11032. 

2.  A  list  of  the  covered  assistance 
programs  can  be  found  at  24  CFR  §  12.30,  or 


in  the  rules  or  administrative  instructions 
governing  the  program  involved. 

Note:  The  list  of  covered  programs  will 
be  updated  periodically. 

3.  Assistance  means  any  contract,  grant, 
loan,  cooperative  agreement,  or  other  form  of 
assistance,  including  the  insurance  or 
guarantee  of  a  loan  or  mortgage,  that  is 
provided  with  respect  to  a  specific  project  or 
activity  under  a  program  administered  by  the 
Department.  The  term  does  not  include 
contracts,  such  as  procurements  contracts, 
that  are  subject  to  the  Federal  Acquisition 
Regulation  (FAR){48  CFR  Chapter  1). 

4.  See  24  CFR  §§  12.32(a)  (2)  and  (3)  for 
detailed  guidance  on  how  the  threshold  is 
calculated. 

5.  "Other  government  assistance"  is 
defined  to  include  any  loan,  grant,  guarantee, 
insurance,  payment,  rebate,  subsidy,  credit, 
tax  benefit,  or  any  other  form  of  direct  or 
indirect  assistance  from  the  Federal 
government  (other  than  that  requested  from 
HUD  in  the  application),  a  Stale,  or  a  unit  of 
general  local  government,  or  any  agency  or 
instrumentality  thereof,  that  is.  or  is  expected 
to  be  made,  available  with  respect  to  the 
project  or  activities  for  which  the  assistance 
is  sought. 

6.  For  further  guidance  on  the  criterion, 
and  for  a  list  of  covered  programs,  see  24  CFR 
§12.50. 

7.  For  purposes  of  Part  12,  a  person  means 
an  individual  (including  a  consultant, 
lobbyist,  or  lawyer);  corporation;  company; 
association;  authority:  firm;  partnership; 
society;  State,  unit  of  general  local 
government,  or  other  government  entity,  or 
agency  thereof  (including  a  public  housing 
agency);  Indian  tribe;  and  any  other 
organization  or  group  of  people. 

[PR  Doc.  6717  Filed  3-17-95;  8:45  am] 
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Office  of  Administration 
[Docket  No.  N-95-3905] 

Notice  of  Submission  of  Proposed 
InfoHTiation  Collections  to  0MB 

AGENCY:  ORlce  of  Administration.  HLID. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  P.  Lackey.  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
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FOR  FURTHER  IHFORIiATK)*!  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  memtx^rs 
of  the  public  will  be  affected  by  the 


proposal:  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Autliorit>-:  Section  3507  of  the  Paperwork 

Reduction  Act,  44  IJ.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  I'.S.C.  3535(d). 


Dated:  March  7, 1995. 
David  S.  Cristy. 

Acting  Director,  Information  Resources 
\kinagement  Policy  and  Monogemenf 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Lead-Based  Paint  Hazard 
Elimination  Program  and  Annual 
Reporting 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  For  the 
Information  and  its  Proposed  Use: 
Public  and  Indian  Housing  Agencies 
are  required  to  maintain  records  on 
tenant  notification,  testing  by  location 
and  abatement,  and  testing  by 
location  and  method.  These  agencies 
are  also  required  to  provide  tenants 
and  purchasers  a  copy  of  all  positive 
lead-based  paint  test  results. 
Form  Number  HUD-52850 
Respondents:  State.  Lo(  al,  and  Ti  ibul 

Government  and  Federal  Government 
Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-52850 
Notice 


3,100 
3.100 


1 
3 


6,200 
9.300 


Total  Estimated  Burden  Hours:  15, 5(H) 

Status:  Reinstatement  with  changes 

Contact:  Carolyn  Newton.  HUD.  (202) 
'     708-1040;  Joseph  F.  Lackey.  Jr..  OMB, 
(202) 395-7316 

Dated:  March  7,  1995 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Victimization  Survey  of 

Public  Housing  Residents 
Office:  Policy  Development  and 

Research 
Description  of  the  Need  For  the 

Information  and  its  Proposed  Use. 

Reliable  and  valid  information  on 

crime  rates  in  public  housing  does  not 


exist.  This  survey  involves:  (1)  The 
development  of  data  collection 
methods  for  measuring  criminal 
victimization  among  public  housing, 
residents,  and  (2)  the  collection  of 
baseline  data  so  that  crime  prevention 
measured  in  public  housing  can  he 
assessed. 

Form  Number:  None 

Respondents:  Individuals  or  Hou.seholds 

Reporting  Burden: 


Numtjer  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Sun/ey . 


875 


.36 


319 


7'ofo/  Estimated  Burden  Hours:  319 

Status:  New 

Contact:  Harold  R.  Holzman.  HUD,  (202) 
708-2031:  Joseph  F.  l,ackey,  Jr..  OMB. 
(202) 395-7316. 

Dated:  March  7, 1995. 

IFK  Doc.  9,5-6726  Filed  3-17-95;  6:45  ami 
BiLUNG  CODE  4210-OV-M 


Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

[Docket  No.  N-95-3904;  FR-3891-M-01] 

Sale  of  HUD-Held  Multifamily 
Mortgages;  Notice  of  Loan  Sale  Policy 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Loan  Sale  Policy  for 
HUD-Held  Multifamily  Mortgages. 

SUMMARY:  This  notice  sets  forth  the  sale 
procedures  and  other  information 
relevant  to  the  .sale  of  HUD-held  non- 


performing,  unsubsidized  mortgage 
loans. 

DATES:  March  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Richbourg,  Office  of  the 
Housing-FHA  Comptroller,  Room  bl44. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  Telephone  (202) 
401-0577.  Hearing-  or  speech-impaired 
individuals  may  call  (202)  708-4594         j 
(TDD).  These  are  not  toll-free  numbers.    1 
SUPPLEMENTARY  INFORMATION:  On  < 

September  22. 1994,  the  Department  of 
Housing  and  Urban  Development 
("Department")  published  a  final  rule  in 
the  Federal  Register  (59  FR  48726) 


UMI 


containing  provisions  set  forth  in  24 
CFR  290.202  for  selling  non performing, 
unsubsidized  mortgage  loans.  The  first 
auction  of  these  mortgage  loans  is 
scheduled  for  March  28, 1995  and 
involves  the  sale  of  mortgage  loans 
secured  by  properties  located  in  the 
Southeastern  United  States  ("Southeast 
Auction").  The  sale  was  announced  by 
a  notice  published  in  the  Federal 
Register  on  January  13,  1995  (60  FR 
3255). 

This  notice  sets  forth  the  sale 
procedures  and  other  information 
relevant  to  the  sale  scheduled  for  March 
28, 1995.  The  following  are  changes, 
modifications  and.'or  amplifications  to 
those  sale  procedures  previously 
published.  Except  as  expressly  set  forth 
below,  the  procedures  set  forth  in  the 
Federal  Register  on  January  13,  1995 
remain  effective. 

Ineligible  Bidders.  The  following 
individuals  and  entities  (either  alone  or 
in  combination  with  others)  are 
ineligible  to  bid  on  any  one  or 
combination  of  the  mortgage  loans 
included  in  the  Southeast  Auction: 

(1)  Any  employee  of  the  Department; 

(2)  Any  individual  or  entity  that  is 
debarred  from  doing  business  with  the 
Department  pursuant  to  24  CFR  part  24; 

(3)  Any  contractor,  subcontractor  and) 
or  consultant  (including  any  agent  of  the 
foregoing)  who  performed  services  for, 
or  on  behalf  of,  the  Department  in 
connection  with  the  Southeast  Auction; 

(4)  Any  individual  that  was  a 
principal  and/or  employee  of  any  entity 
or  individual  described  in  paragraph  (3) 
above  at  any  time  during  which  the 
entity  or  individual  performed  services 
for,  or  on  behalf  of,  the  Department  in 
connection  with  the  Southeast  Auction; 

(5)  Any  entity  or  individual  that 
ser\'ed  as  a  loan  servicer  or  performed 
other  services  for,  or  on  behalf  of  the 
Department,  with  respect  to  any  of  the 
mortgage  loans  included  in  the 
Southeast  Auction  at  any  time  during 
the  two-year  period  prior  to  March  28. 
1995;  and 

(6)  Any  individual  that  was  a 
principal  and/or  employee  of  any  entity 
or  individual  described  in  paragraph  (5) 
above  at  any  time  during  the  two  year 
period  prior  to  March  28,  1995,  except, 
however,  any  entity  or  individual 
described  in  paragraphs  (5)  and  (6)  shall 
be  permitted  (subject  to  the  terms  and 
conditions  of  any  agreement  the  entity 
or  individual  has  previously  entered 
into  in  connection  with  the  Southeast 
Auction  and/or  other  agreements 
entered  into  with,  or  on  behalf  of,  the 
Department),  to: 

(i)  Perform  services  as  a  consultant 
and/or  advisor  to  any  bidder  who  is 
eligible  to  bid  at  the  Southeast  Auction, 


provided  that  such  services  do  not 
involve  the  use  of  any  materials  or 
information  not  otherwise  available  to 
the  general  public  that  were  produced 
or  developed  for,  or  on  behalf  of,  the 
Department;  and 

(ii)  Bid  on  any  of  the  mortgage  loans 
included  in  the  Southeast  Auction  that 
were  not  serviced  by  such  entity  or 
individual  described  in  paragraphs  (5) 
or  (6)  at  any  time  during  the  two  year 
period  prior  to  March  28,  1995. 

Number  of  Bids.  A  bidder  may  bid  on 
as  many  individual  mortgage  loans  as 
the  bidder  chooses.  However,  no  bidder 
may  bid  on  more  than  ten  (10)  pools  of 
mortgage  loans  (i.e.,  combinations  of 
two  or  more  mortgage  loans). 

Timely  Bids  and  Deposits.  Each 
bidder  assumes  all  risks  of  loss  relating 
to  its  failure  to  deliver,  or  cause  to  be 
delivered,  on  a  timely  basis  and  in  the 
manner  specified  by  the  Department, 
each  bid  form,  earnest  money  deposit 
and  loan  sale  agreement  required  to  be 
submitted  by  the  bidder. 

Ties  for  High  Bidder.  In  the  event 
there  is  a  tie  for  a  high  bid,  the 
Department,  through  its  financial 
advisor,  will  contact  the  parties  with  the 
tie  bid  and  afford  each  of  them  an 
opportunity  to  offer  a  best  and  final  bid. 
The  successful  bidder  will  be  the  one 
with  the  highest  bid.  If  a  tie  continues 
after  the  best  and  final  offers  are 
submitted  or  the  bidders  do  not 
respond,  or  do  not  respond  within  the 
time  period  established  by  the 
Department,  the  successful  bidder  will 
be  determined  by  lottery. 
Notwithstanding  the  above,  the 
Department  reserves  the  right  to 
withdraw  any  mortgage  loan(s)  subject 
to  a  tie  bid. 

Nonperforming  Status  of  Mortgage 
Loans.  Almost  all  of  the  mortgage  loans 
included  in  the  Southeast  Auction  are 
nonperforming.  However,  some  of  the 
mortgage  loans  may  become  performing 
on  or  before  the  date  that  title  to  the 
mortgage  loan(s)  is  transferred  to  the 
successful  bidder. 

Dated:  March  13,  1905. 
Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
[FR  Doc.  95-6714  Filed  3-17-95;  8:45  ami 
BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 30-1 220-00;  GP5-082] 

Notice  Of  Public  Lands  Closure/ 
Restrictions,  Grant  County, 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Wenatchee  Resource  Area,  Spokane 
District. 

ACTION:  Emergency  closure  of  public 
lands;  Washington. 

SUMMARY:  Closure  and  restriction  order. 
Under  the  authority  identified  in  43 
CFR  8364.1  (a.)  Fifty  acres  of  public 
lands  located  on  Saddle  Mountains, 
(SV2NEV4NWV4,  N'/jNWV4NEV«. 
SWV4NWV4NEV4,  Section  12,  T.  15  N., 
R.  23  E.  Willamette  Meridian),  are 
closed  to  surface  disturbing  activities 
including  OHV  riding  and  digging  of 
petrified  wood.  The  existing  road  and 
jeep  trail  are  not  affected  by  this  closure. 
This  closure/restriction  is  effective 
immediately  upon  publication  of  this 
notice  and  will  remain  in  effect  year 
round  or  until  rescinded.  This  order  is 
necessary  to  provide  protection  for 
sensitive  plant  species  habitat. 
Authorized  BLM  personnel  conducting 
habitat  restoration  activities,  and 
personnel  operating  fire  fighting  and/or 
emergency  vehicles  or  operations 
including  search  and  rescue  activities, 
are  exempt  from  this  order. 

Any  person  who  fails  to  comply  with 
a  closure  or  restriction  order  issued 
under  this  suLpart  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.0-7. 
These  penalties  are  as  follows. 
Violations  are  punishable  by  a  fine  not 
to  exceed  51,000  and/or  imprisonment 
not  to  e.xceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:    • 

James  Fisher,  Area  Manager,  BLM, 
Wenatchee  Resource  Area  Office.  915  N 
Walla  Walla  Street,  Wenatchee, 
Washington,  98801-1521;  509-665- 
2100. 

Dated  February-  28.  1995. 
James  F.  Fisher, 

Wenatchee  Resource  Area  Manager. 
IFR  Doc.  95-6740  Filed  3-17-95:  8:45  ami 
BILUNG  CODE  4J10~33-M 
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Fish  and  WildUfe  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  a  Project  Called  Windsor 
Estates  Subdivision,  a  Single  Family 
Residence  Subdivision,  in  Brevard 
County,  Florida 

agency:  Fish  and  WiidHfe  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Forte  Macaulay  Development 
Co.,  Incorporated,  (Applicant),  is 
seeking  an  incidental  take  permit  from 
the  Fish  and  Wildlife  Service  (Service), 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  permit  would 
authorize  the  take  of  two  families  of  the 
threatened  Florida  scrub  jay, 
Aphelocoma  coerulescens  coerulescens 
in  Brevard  County.  Florida,  for  a  period 
of  3  years.  The  proposed  taking  is 
incidental  to  construction  of  205  single 
family  homes,  including  the  necessary 
infrastructure,  on  approximately  98 
acres  (Project).  Within  the  Project.  25 
acres  are  occupied  by  Florida  scrub  jays 
and  will  be  permanently  altered.  The 
Project  is  called  Windsor  Estates,  and  it 
is  located  on  the  mainland  of  Brevard 
County,  north  of  the  city  of  Melbourne 
due  west  of  the  intersection  of  Pineda 
Causeway  and  Wickham  Road,  Brevard 
County.  Florida. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Ofhce 
address  below.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminar>'  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
writhin  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969.  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
PoUcy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  April  19,  1995. 
ADDRESSES:  Persons  wishing  to  review 
the  appUcation,  HCP.  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office.  Atlanta, 


Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville.  Florida.  Field  Office. 
Written  data  or  comments  concerning 
the  application.  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-799977  in 
such  comments. 

Regional  Permit  Coordinator,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345,  (telephone  404/679-7110,  fax 
404/679-7280). 

Field  Supervisor,  U.S.  Fish  and 
Wildhfe  Service,  6620  Southpbint 
Drive.  South.  Suite  310.  Jacksonville. 
Florida  32216-0912.  (telephone  904/ 
232-2580.  fax  904/232-2404). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonville, 
Florida.  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta.  Georgia,  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Aphelocoma  coerulescens  coerulescens 
is  geographically  isolated  from  other 
subspecies  of  scrub  jays  foimd  in 
Mexico  and  the  Western  United  States. 
The  Florida  scrub  jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  Florida  scrub  jay  population  has 
been  reduced  by  at  least  half  in  the  last 
100  years.  Surveys  have  indicated  that 
two  families  of  Florida  scrub  jays 
inhabit  the  Project  site.  Construction  of 
the  Project's  infirastructure  and 
subsequent  construction  of  the 
individual  homesites  will  likely  result 
in  death  of.  or  injury  to.  Aphelocoma 
coerulescens  coerulescens  incidental  to 
the  carrying  out  of  these  otherwise 
lawful  activities.  Habitat  alteration 
associated  with  property  development 
will  reduce  the  availability  of  feeding, 
shelter,  and  nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  loss 
of  habitat  for  Aphelocoma  coerulescens 
coerulescens  and  exposure  of  the 
Applicant  under  Section  9  of  the  Act.  A 
third  alternative  is  the  proposed  Project 
that  is  designed  with  a  different 
mitigation  strategy  focusing  on 
management  of  existing  lands 
surrounding  the  project  area.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit.  This 
provides  for  restrictions  of  construction 
activity,  purchase  of  offsite  habitat  for 
the  Florida  scrub  jay,  the  establishment 
of  an  endowment  fund  for  the  offsite 


acquired  habitat,  and  donation  of 
additional  offsite  habitat.  The  HCP 
provides  a  funding  mechanism  for  these 
mitigation  measures. 

Dated:  March  13, 1995. 
Noreen  K.  Clough. 
Acting  Regional  Director. 
[FR  Doc.  95-6771  Filed  3-17-95;  B:45  ami 

BILUNQ  COOE  4310-5S-P 


Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Re-opening  of  Comment  F'eriod 
for  Availability  of  a  Draft  Environmental 
Assessment  and  Notice  of  an 
Application  for  an  Incidental  Take 
Permit  for  La  Costa  Villages,  Carlsbad, 
California,  by  the  City  of  Carlsbad  and 
Fieldstone/La  Costa  Associates;  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  re-opened  the  comment 
period  for  a  draft  environmental 
assessment  (EA)  and  application  for  an 
incidental  take  permit,  pursuemt  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  permit  application  includes  a 
Habitat  Conservation  Plan  (HCP).  two 
HCP  addendums,  and  an  Implementing 
Agreement  (LA).  The  EA  package 
includes  an  EA,  EA  addendum,  and  a 
draft  Finding  of  No  Significant  Impact 
for  La  Costa  Villages,  a  housing  and 
road  project  proposed  by  the  applicants: 
Fieldstone/La  Costa  Associates  and  the 
City  of  Carlsbad.  California 
(Applicants). 

The  Applicants  have  applied  to  the 
Service  for  an  incidental  take  permit 
and  have  included  a  proposed  pre- 
listing  Implementation  Agreement  and 
HCP  for  a  proposed  1,940  acre  project 
(HCP  area)  in  the  southeastern  comer  of 
Carlsbad,  California.  Completion  of  the 
grading  and  construction  activities 
associated  with  the  proposed  project 
would  result  in  direct  impacts  to  the 
federally  threatened  coastal  California 
gnatcatcher  [Polioptilla  califomsca 
califomica). 

This  notice  supplements  an  earlier 
notice  published  on  October  28, 1994 
(59  FR  54207).  That  initial  comment 
period  closed  November  28. 1994.  The 
Service  re-opened  the  comment  period 
from  January  31. 1995  to  March  2, 1995 
(60  FR  5945)  to  allow  for  public 
comment  on  the  National 
Environmental  Policy  Act  (NEPA) 
documents  and  the  complete 
application  package,  as  revised.  The 
applicants  request  that  66  species  be 
covered  by  the  HCP  and  that  1  or  more 


section  10(a)  permits  be  issued  for  those 
species  pursuant  to  the  HCP  and  LA.  In 
response  to  previous  comments, 
additional  conservation,  comprised  of 
the  acquisition  of  approximately  240 
acres  under  the  Qty  of  Carlsbad's 
Habitat  Management  Plan,  has  been 
suggested  and  is  being  considered.  The 
240  acres  would  be  purchased  vdthin 
the  habitat  corridor  between  the  Qty  of 
Carlsbad  and  the  San  Dieguito  River 
Valley  to  the  southeast  and  will  be  of 
value  to  the  gnatcatcher  as  habitat  or  as 
cormectivity  between  areas  of  occupied 
habitat.  In  order  to  provide  for  further 
consideration  of  the  above,  the  Service 
has  re-opened  the  comment  period  for 
the  Fieldstone  HCP  and  associated 
documents. 

DATES:  Written  comments  on  the  permit 
application  and  draft  EA  should  be 
received  on  or  before  April  3, 1995. 

ADDRESSES:  Conunents  regarding  the 
application  or  adequacy  of  the  EA 
should  be  addressed  to  Mr.  Gail 
Kobetich.  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  2730  Loker 
Avenue  West.  Carlsbad,  California 
92008.  Please  refer  to  permit  No.  PRT- 
795759  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich  or  Ken  Corey  at  the  above 
address,  or  telephone  (619)  431-9440. 
Individuals  wishing  copies  of  the 
appUcation  or  EA  should  immediately 
contact  Ken  Corey.  Documents  also  will 
be  available  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  A  concern 
has  been  raised  regarding  the 
consistency  of  the  HCP  with  specific 
subarea  and  subregional  plans  under  the 
statewide  Natural  Community 
Conservation  Program  (NCCP)  (see  page 
54208  in  59  FR  No.  208).  All  agencies 
and  individuals  are  urged  to  provide 
comments  on  the  proposal,  draft  EA, 
and  the  NCCP  consistency  issue.  All 
comments  received  by  the  closing  date 
vdll  be  considered  in  finalizing  NEPA 
compliance  and  permit  issuance  or 
denial. 

Dated:  March  14, 1995. 
Don  Weathers, 
Regional  Director. 
(FR  Doc.  95-6772  Filed  3-17-95;  8:45  am) 

BiLUNa  COOE  43tO-66-P 


Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Gas 
and  Oil  Lease  Sales 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  List  of  restricted  joint  bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41, 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  from  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  oil  and  gas  lease  sales  to  be  held 
during  the  bidding  period  from  May  1, 
1995,  through  October  31, 1995.  The 
List  of  Restricted  Joint  Bidders 
published  October  5,  1994,  in  the 
Federal  Register  at  59  FR  50767  covered 
the  period  of  November  1, 1994,  tiirough 
April  30, 1995. 

Group  I.  Exxon  Corporation;  Exxon 
San  Joaquin  Production  Co."' 

Group  II.  Shell  Oil  Co.;  Shell  Offshore 
Inc.;  Shell  Western  E&P  hic;  Shell 
Frontier  Oil  &  Gas  Inc.;  Shell  Onshore 
Ventures  Inc. 

Group  III.  Mobil  Oil  Corp.;  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  America  Inc. 

Group  IV.  BP  America  Inc.;  The 
Standard  Oil  Co.;  BP  ExploraUon  &  Oil 
Inc.;  BP  Exploration  (Alaska)  Inc. 

Dated:  March  13,  1995. 

Cynthia  Quarterman, 

Acting  Director,  Minerals  Management 
Service. 

|FR  Doc.  95-6755  Filed  3-17-95;  8:45  am] 
BILUNG  COOC  4310-MR-M 


iriTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32611] 

Dallas  Area  Rapid  Transit— Acquisition 
and  Operation  Exemption— Certain 
Lines  of  The  Atchison,  Topeica  and 
Santa  Fe  Railway  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  pursuant  to 
49  U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11345  the  acquisition  and 
operation  by  Dallas  Area  Rapid  Transit 
of  11.5  miles  of  railroad  line  of  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  subject  to  the  standard  labor 
protective  conditions.  The  Une  extends 
from  approximately  milepost  45.5  in 
Hale,  to  the  Southern  Pacific 
Transportation  Company's  overhead 
crossing  at  approximately  milepost  57.0 
in  Dallas,  Dallas  County,  TX. 
DATES:  This  exemption  will  be  effective 
on  April  9, 1995.  Petitions  to  stay  must 


be  filed  by  March  30, 1995.  Petitions  to 
reopen  must  be  filed  by  April  4. 1995. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32611  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW.,  Washington. 
DC  20423;  and  (2)  Petitioners' 
representative:  Ke\in  M.  Sheys, 
Oppenheimer  Wolff*  Donnelly,  1020 
Nineteenth  Street,  NW.,  suite  400, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pidt  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  NW.,  room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  March  7,  1995. 

By  the  Commission,  Chaimian  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  95-6742  Filed  3-17-95;  8:45  ara) 

BILUNG  COOE  703S-01-.P 

[Docket  No.  AB-12  (Sub-No.  183X)] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption — 
in  Marion  County,  OR 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
the  4.71-mile  portion  of  its  Geer  Branch 
(the  Line),  e.xtending  from  milepost 
721.10,  at  or  near  the  Geer  rail  station, 
to  milepost  725.81,  at  or  near  the  Salem 
rail  station,  in  Marion  County,  OR.'  SPT 
has  certified  that:  (1)  no  local  traffic  has 
moved  over  the  Line  for  at  least  2  years; 
(2)  any  overhead  traffic  on  the  Line  can 


'  Contemporaneous  with  this  filing,  the 
Williametta  Valley  Railway  Company  fWVR)  filed 
a  notice  of  exemption  in  Williametle  Valley 
Railway  Company — Discontinuance  of  Service 
Exemption — In  Marion  County,  OR,  Docket  No. 
AB-435  (Sub-No.  IX),  to  discontinue  operating  on 
the  4. 71 -mile  p>ortion  of  the  Geer  Branch  between 
milepost  721.10  at  or  near  the  Geer  rail  station  to 
milepost  725.81  at  or  near  the  Salem  rail  station. 

WVR  leased  and  operated  the  entire  Geer  Branch 
pursuant  to  the  notice  of  exemption  tn  Williametle 
Valley  Railway  Company — Acquisition.  Lease  and 
Operation  Exemption — Southern  Pacific 
Transportation  Company,  finance  Docket  No. 
32249  (ICC  served  Mar.  5, 1993). 
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be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  Line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  Line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports). 
49  CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  19, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  4'J  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29''  must  be  filed  by  March 
30, 1995.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  10, 1995. 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building.  One 
Market  Plaza,  Room  846.  San  Francisco. 
CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Hail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seelung  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


SPT  has  filed  an  environmental  report 
which  addresses  the  eH^ects  of  the 
abandonment,  if  any.  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
March  24. 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219.  Interstate  Commerce 
Commission.  Washington,  DC  20423)  or 
by  calUng  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  vmll  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  14.  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-6886  Filed  3-17-95;  8:45  am) 

BILUNC  CODE  7035-01-P 


[Docket  No.  AB-435  (Sub-No.  1X)] 

Willamette  Valley  Railway  Company — 
Discontinuance  of  Service 
Exemption— In  Marion  County,  OR 

Willamette  Valley  Railway  Company 
(WVR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to 
discontinue  service  over  approximately 
4.71  miles  of  reiil  line  owned  by 
Southern  Pacific  Transportation 
Company  (SP)  extending  between 
milepost  721.10  at  or  near  Geer  rail 
station  and  milepost  725.81  at  or  near 
Salem  rail  station,  in  Marion  County. 
OR.' 

WVR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  all  overhead  traffic  has 
been  rerouted;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 


'  WVR  was  authorized  to  lease  from  SP  and 
operate  approximate  72.37  miles  of  rail  line, 
including  this  tine  segment,  in  Willamette  Valley 
Railway  Company — Acquisition,  Lease  and 
Operation  Exemption — Southern  Pacific 
Transportation  Company,  Finance  Docket  No. 
32249  (ICC  served  Mar.  5,  1993).  The  lease 
transaction  was  consummated  on  February  22. 
1993.  as  noted  in  SP's  simultaneously  filed  notice 
of  exemption  to  abandon  this  same  line  segment. 
See  Southern  Pacific  Transportation  Company — 
Abandonment  Exemption — In  Marion  County,  OR. 
Docket  No.  AB-12  (Sub-No.  183X). 


any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7  (service 
of  environmental  report  on  agencies),  49 
CFR  1105.8  (service  of  historic  report  on 
State  Historic  Preservation  Officer),  49 
CFR  1105.12  (newspaper  publication), 
and  49  CFR  1152.50(d)(1)  (service  of 
verified  notice  on  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  April  19. 
1995  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,^ 
and  formal  expressions  of  intent  to  file 
offers  of  financial  assistance  under  49 
CFR  1152.27(c)(2),3  must  be  filed  by 
March  30, 1995.  Petitions  to  reopen 
must  be  filed  by  April  10. 1995,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.'' 

A  copy  of  any  petition  filed  vdth  the 
Commission  should  be  sent  to 
applicant's  representative:  Fritz  R. 
Kahn,  Suite  750  West,  1100  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3934. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

SP  has  filed  an  environmental  report 
in  Docket  No.  AB-12  (Sub-No.  183X) 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  or 
historic  resources.  WVR  has  adopted 
SP's  environmental  report  here.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  24,  1995. 


2  A  stay  will  be  issued  routinely  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Enviroimiental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
envirorunental  grounds  is  encouraged  to  Hie 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date. 

^  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

*  Requests  for  trail  use/rail  banking  or  public  use 
conditions  will  be  considered  in  SP's  related 
abandonment  notice  of  exemption  in  Docket  No. 
AB-12  (Sub-No.  183X). 


UMI 


Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEA  by  writing  to  it  at 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief,  SEA  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental  and  historic 
preservation,  public  use,  or  trail  use/rail 
banking  conditions  vdll  be  imposed, 
where  appropriate,  in  a  subsequent 
decision  in  Docket  No.  AB-12  (Sub-No. 
183X). 

Decided:  March  14. 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  95-6887  Filed  J-17-95;  8:45  am) 
BILUNG  CODE  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Cable  Television 
Laboratories,  Inc. 

Notice  is  hereby  given  that,  on 
September  26, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  CableLabs,  Louisville.  CO 
and:  Adelphia  Commimications 
Corporation.  Coudersport,  PA;  ALLTEL 
Service  Corporation,  Little  Rock,  AR; 
Apollo  Cablevision,  Inc.,  Cerritos,  CA; 
Armstrong  Utilities,  Inc.,  Butler,  PA; 
Avenue  TV  Cable  Service,  Inc.,  Ventura, 
CA;  Barden  Communications,  Inc., 
Detroit,  MI;  Benchmark 
Communications,  Sterling.  VA;  Bend 
Cable  Communications,  Inc.,  Eugene, 
OR;  Bresnan  Communications 
Company,  White  Plains.  NY;  Buckeye 
Cablevision,  Inc..  Toledo,  OH;  Buford 
Television,  Inc.,  Dallas.  TX;  Bluffton 
Cablevision,  Ltd.,  Bltifiton,  SQ  Cable 
America  Corp..  Phoenix.  AZ;  Cable  de 
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Tula,  S.A.  de  C.V.,  Col  Juarez,  DF, 
Mexico;  Cable  TV.  Inc..  Hazleton.  PA; 
Cablevision  Industries  Corp.,  Liberty, 
NY;  Cablevision  Systems  Corporation, 
Woodbury.  NY;  CF  Cable  TV  Inc., 
Montreal.  PQ,  Canada;  Chambers 
Communications  Corp.,  Eugene.  OR; 
Classic  Commimications  Ltd., 
Richmond  Hill,  ON,  Canada;  Coaxial 
Communications.  Columbus,  Ohio; 
Cogeco  Inc.,  Montreal,  PQ  Canada; 
Colony  Commimications,  Inc., 
Providence,  RI;  Comcast  Corporation, 
Philadelphia,  PA;  Continental 
Cablevision,  Inc.,  Boston,  MA;  Cox 
Cable  Communications,  Inc.,  Atlanta, 
GA;  Cross  Country  Cable,  Inc.,  Warren, 
NJ;  Crovra  Media,  Inc.,  Dallas,  TX;  C- 
TEC  Cable  Systems,  Dallas.  PA;  CUC 
Broadcasting  Limited,  Scarborough,  ON, 
Canada;  Douglas  Communications 
Corporation  II,  Ridgewood.  NJ;  Duhanel 
Cable,  Rapid  City,  SD;  Fairmont  Cable 
TV,  Rochester,  MN;  Fundy  Cable  Ltd  J 
Ltee,  St.  John,  NB,  Canada;  Greater 
Media,  Inc.,  East  Brunsvnck,  NJ;  Guam 
Cable  TV,  Agana,  Guam;  Helicon  Corp., 
Englewood  Cliffs,  NJ;  Higgins  Lake 
Cable,  Inc.,  Iron  Mountain,  MI;  Homell 
Television  Service.  Inc.,  Homell,  NY; 
Insight  Communications  Company,  New 
York,  NY;  InterMedia  Partners,  San 
Francisco,  CA;  ITC,  Bala  Cynwyd,  PA; 
Jones  Intercable.  Inc..  Englewood,  CO; 
Lenfest  Group  (The).  Pottstown,  PA; 
Maclean  Hunter  Cable  TV,  Etobicoke, 
ON,  Canada;  Monmouth  Cablevision 
Associate,  Falls  Church,  VA; 
Multimedia  Cablevision,  Inc.,  Wichita. 
KS;  New  Heritage  Associates.  Des 
Moines.  lA;  Newhouse  Broadcasting 
Corporation,  Syracuse,  NY;  News,  Press 
&  Gazette  Co.  (The),  St.  Joseph,  MO; 
North  Star  Cable,  Inc..  Kingston,  WA; 
Northern  Cablevision  Ltd.,  Edmonton, 
AB.  Canada;  Paradigm  Communications. 
Inc.,  Greenwich,  CT;  Post-Newsweek 
Cable,  Inc.,  Phoenix.  AZ;  Prestige  Cable 
TV  of  Maryland.  Inc.,  Cartersville,  GA; 
Prime  Cable.  Alutin.  TX;  Princetown 
Cable  Company,  Schenectady,  NY: 
Regiha  Cablevision  Cooperative,  Regina, 
SK,  Canada;  Rock  Associates,  Kirkland, 
WA;  Rogers  Cable  TV  Limited,  Toronto, 
ON,  Canada;  Sammons 
Communications,  Inc.,  Dallas,  TX; 
Scripps  Howard  Cable  Company, 
Cincinnati,  OH;  Shaw  Communications 
Inc.,  Edmonton.  AB,  Canada; 
Susquehanna  Cable  Co.,  Yoii.  PA;  Tele- 
Communications,  Inc,  Englewood,  CO; 
Tele-Media  Corporation,  Pleasant  Gap, 
PA;  TeleCable  Corporation,  Norfolk,  VA; 
Time  Warner  Cable,  Stamford,  CT; 
Times  Mirror  Cable  Television,  Irvine, 
CA;  TKR  Cable  Company,  Warren,  NJ; 
Valley  Cable  TV  Inc.,  Fort  Valley,  GA; 
Viacom  International.  Inc.  (Cable 


Division).  Pleasanton.  CA;  Videotron 
Ltee,  Montreal.  PQ.  Canada;  Western 
Co-Axial  Ltd.,  Hamilton,  ON,  Canada; 
WinDBreak  Cable,  Gering.  NE;  World 
Company  (The),  Fort  Collins,  CO. 
The  area  of  planned  activity  is 
researching  and  developing 
specifications  for  equipment  that  will 
enable  cable  television  systems  to 
deliver  telecommunications  services  to 
customers  via  a  hybrid  fiber/coax 
network  architecture. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  95-^737  Filed  3-17-95;  8:45  am| 
BILUNQ  CODE  441IV41-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Financial  Services 
Technology  Consortium.  Inc. 

Notice  is  hereby  given  that,  on 
November  22, 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Financial  Services  Technology 
Consortium,  Inc.  (the  "Consortium")  has 
filed  written  notifications 
simultaneously  wath  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  new  Principal  Member 
of  the  Consortium  is:  Banc  One  Services 
Corporation.  Columbus.  OH.  The 
following  parties  were  admitted  as 
Associate  Members  of  the  Consortium: 
Motorola.  Schaumburg,  IL;  American 
Express  TRS  Co..  Inc..  Salt  Lake  City, 
UT;  Visa  International,  San  Francisco, 
CA;  Proprietary  and  Financial  Products, 
Inc.,  Charleston,  SC;  Bank  of  Montreal, 
Toronto,  Ontario,  CANADA;  OKI 
Advanced  Products  Division, 
Marlborough.  MA;  and  IBM 
Corporation,  New  York.  NY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Consortium.  Membership 
remains  open,  and  the  Consortium 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21. 1993.  the  Consortium 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14, 1993 
(58  Fed.  Reg.  65399). 

The  last  notification  was  filed  with 
the  Department  on  August  15, 1994.  A 
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notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  12. 1994  (60  F.R.  2986). 
Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|1R  Doc.  95-6736  Filed  3-17-95:  8:45  am] 

BILUNO  COOC  4410-OI-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Microelectronics  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on 
November  17. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
14  U.S.C.  4301  et  seq.  ("the  Act"). 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
Abelstik  Laboratories;  Amoco 
Production  "Company;  EDEN 
International  Corporation;  Itasca 
Systems,  Inc.;  and  Occidental  Chemical 
Corporation  have  not  renewed  their 
As:;ociate  memberships  with  MCC. 

No  ether  changes  have  been  made  in 
either  membership  or  planned  activity 
of  the  group  research  project. 
Membership  remains  open  and  MCC 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  21.  1984.  MCC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Alt  en  January  17, 1985  (30  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  July  15. 1994.  A 
Federal  Ref.ister  notice  piu-suant  to 
Section  6(b)  of  the  Act  has  not  yet  been, 
published. 

Q-nstar.ce  K.  Robinson, 
Dii^frior  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-6739  Filed  3-17-95;  8:45  am) 
BILUNG  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199a— The  Smart  Valley 
Commercenet  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
January  18, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Smart  Valley  CommerceNet  Consortium, 
Inc.  (the  "Consortium")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  additional  members 
at  the  sponsor  level  are:  Ameritech, 
Chicago.  IL;  Delphi  Internet  Services 
Corporation,  Cambridge,  MA;  InterNex 
Information  Services,  Menlo  Park.  CA; 
Lawrence  Livermore  Laboratory. 
Livermore.  CA;  MasterCard 
International,  New  York,  NY;  Social 
Security  Administration.  Baltimore. 
MD;  Solectron.  Milpitas.  CA;  The 
General  Electric  Company.  Rockville. 
MD;  and  Trusted  Information  Systems. 
Mountain  View.  CA.  The  following 
organizations  have  joined  the 
Consortium  as  associate  members: 
Arroyo  Seco/Fore  Play  Golf,  South 
Pasadena.  CA;  Boomerang  Information 
Services,  Palo  Alto,  CA;  CONNECT, 
Inc.,  Cupertino,  CA;  CyberCash,  Inc., 
Vierma,  VA;  CyberMark.  Inc., 
Washington,  D.C.;  Equifax,  Inc..  Atlanta. 
GA;  National  Association  of  Purchasing 
Management  Silicon  Valley.  Inc.,  San 
Jose,  CA;  National  Housewares 
Manufacturers  Association,  Rosemont, 
IL;  O'Reilly  &  Associates,  Sebastopol, 
CA;  Process  Software  Corporation, 
Framingham,  MA;  Sybase,  Emeryville, 
CA;  Telequip.  Mollis,  NH;  UC  Berkeley 
Center  for  Information  Technology'  and 
Management  (CITM),  Berkeley,  CA;  and 
Wave  Systems  Corporation,  New  York, 
NY.  In  error,  in  the  October  18,  1994, 
notice,  Financial  Services  Technology 
Consortium,  New  York,  NY  was  listed 
as  a  sponsor.  It  is  actually  a  member  at 
the  associate  level. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Consortium. 
Membership  remains  open,  and  the 
Consortium  intends  to  file  additional 
vvTitten  notifications  disclosing  all 
changes  in  membership. 

On  June  13, 1994  the  Consortium  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  31,  1994  (59 
Fed.  Reg.  45012). 

The  last  notification  was  filed  with 
the  Department  on  October  19, 1994.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  January  12. 1995  (60  F.  R.  2986). 
Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-6738  Filed  3-17-95:  8:45} 
BILUNG  COOE  4410-01 -M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-09358,  et  al.] 

Proposed  Exemptions;  NCNB  Real 
Estate  Fund,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  fi-om  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Writterj  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  PubUc  Documents 
Room  of  Pension  and  Welfare  Benefits 


Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  appUcant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  infonn 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accord  ince  with  procedures  set  forth  in 
29  CFR  r-art  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NCNB  Real  Estate  Fund  (the  Fund), 
NationsBank  Pension  Plan, 
NationsBank  Retirement  Savings  Plan 

Located  in  Charlotte.  North  Carolina 
lExemption  App.  Nos.  D-09358,  D-09359 
and  D-09360,  respectively! 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  and  the  Service  are 
considering  granting  the  follovdng 
requested  exemptions  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  August  10, 1990)  and 
Revenue  Procedure  75-26,  1975-1  C.B. 
722. 

Section  I:  Covered  Transactions 

1.  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  hxim  the  application  of  section 


4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  of  units  in  the  Fund  (Units)  by 
plans  participating  in  the  Fund  (the 
Plans)  pursuant  to  an  Option  election 
made  available  by  NationsBank  of  North 
Carohna,  N.A.  (the  Bank),  to  a  standby 
trust  (the  Standby  Trust)  established 
and  maintained  by  NationsBank. 
Corporation  (the  Holding  Company),  a 
party  in  interest  with  respect  to  the 
Plans.  This  proposed  exemption  is 
subject  to  the  conditions  set  forth  in 
Section  II. 

2.  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(D).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (D)  and  (E)  of  the 
Code  shall  not  apply  to  any  decision  by 
the  Bank  to  sell  a  property  held  by  the 
Fund  to  a  third  party,  and  jointly  owned 
by  the  Plans  and  the  Holding  Company, 
provided  that:  each  Plan  receives  no  less 
than  fair  market  value  for  its  interest  in 
the  property;  emd  the  Independent 
Fiduciary  approves  the  reasonableness 
and  propriety  of  the  sale  of  the  property. 

Section  II:  Conditions 

(a)  The  properties  held  by  the  Fund 
(the  Properties)  shall  be  appraised  by  an 
independent  and  qualified  appraiser 
within  twelve  months  and  updated 
within  fifteen  days  before  the 
Settlement  Valuation  Date. 

(b)  The  Plans  selling  Units  pursuant 
to  the  Options  will  receive  a  price  equal 
to  the  value  of  each  Unit  sold  based  on 
the  value  of  the  Fimd  as  of  the 
Settlement  Valuation  Date  (the  Unit 
Purchase  Price)  plus  the  Interest 
Amount  which  will  be  calculated  by  the 
Bank  and  reviewed  and  approved  by  the 
Independent  Fiduciary  who  has  been 
retained  to  represent  the  interests  of  the 
Plans  with  respect  to  the  Sale  and  the 
subsequent  activities  of  the  Fund  related 
to  the  Fund's  liquidation. 

(c)  Plans  selling  Units  pursuant  to 
Options  1  or  2  will  receive  the  Unit 
Purchase  Price  plus  the  Interest  Amount 
for  each  Unit  sold  on  the  settlement  date 
(Settlement  Date)  which  will  be  no  more 
than  120  days  after  the  Settlement 
Valuation  Date. 

(d)  If  Options  2  or  4  are  elected,  the 
Plans  involved  will  receive  the  final 
payment,  if  any.  within  si.xty  days  after, 
the  two  year  aimiversary  of  the 
Settlement  Valuation  date  for  Option  2, 
or  the  date  of  complete  liquidation  of 
the  Fund  for  Option  4. 

(e)  Prior  to  the  Settlement  Valuation 
Date,  the  Bank  will  provide  each  Plan 
with  written  information  regarding  the 


terms  of  the  Sale.  Such  information 
includes,  but  is  not  limited  to: 

(i)  notice  that  each  Plan  will  be 
entitled  to  elect  one  or  more  Options 
which  will  permit  the  Plan  to  sell  all  or 
part  of  its  Units  to  the  Stand-by  Trust, 
or  to  continue  to  hold  all  or  part  of  its 
Units  in  the  Fund  until  the  Funds 
liquidation  is  complete,  provided  that  if 
muUiple  Options  are  elected  they  must 
be  uniform  with  respect  to  the  grant,  or 
failure  to  grant,  a  Release  to  the  Bank, 

(ii)  a  description  of  each  Option, 

(ill)  the  date  by  which  a  Plan  must 
elect  an  Option  (Option  Election  Date), 
and 

(iv)  forms  for  electing  the  Options. 

(f)  E.xcept  for  Plans  with  respect  to 
which  the  Bank  or  any  of  its  Affiliates 
is  an  employer,  the  decision  whether  to 
authorize  the  Independent  Fiduciary  to 
make  an  Option  election  on  behalf  of 
the  Plan  will  be  made  by  a  fiduciary 
independent  of  the  Bank  and  its 
Affiliates  and  the  Independent 
Fiduciary. 

(g)  The  Bank  and  any  Affiliate  which 
is  an  employer  witb  respect  to  a  Plan 
will  authorize  the  Independent 
Fiduciary  to  choose  among  all  of  the 
Options. 

(h)  A  Plan's  Option  election  will  be 
made  by  a  Plan  fiduciary  who  is 
independent  of  the  Bank  and  its 
Affiliates  or  by  the  Independent 
Fiduciary. 

(i)  The  Independent  Fiduciary's 
duties  and  responsibilities  include,  but 
are  not  hmited  to: 

(1)  Reviev«ng  and  determining 
whether  to  approve  the  appraisals  of  the 
Properties; 

(2)  Ordering  a  new  appraisal  in  cases 
in  which  it  has  determined  not  to 
approve  an  existing  appraisal; 

(3)  Reviewing  and  approving  all  of  the 
disclosures,  written  explanations,  and 
forms  furnished  to  the  Plans  by  the 
Bank; 

(4)  Furnishing  information  to  an 
independent  Plan  fiduciary,  in  advance 
of  any  date  by  which  the  independent 
Plan  fiduciary  is  required  to  respond  in 
order  to  authorize  the  Independent 
Fiduciary  to  make  a  decision  on  behalf 
of  the  Plan.  Such  information  includes, 
but  is  not  limited  to: 

(i)  the  Unit  Purchase  Price; 

(ii)  a  description  and  explanation  of 
the  Options; 

(iii)  dates  by  which  the  Plans  must  act 
in  order  to  make  Option  elections  and 
authorize  the  Independent  Fiduciary  to 
make  Option  elections  on  behalf  of  the 
Plan; 

(iv)  information  summarizing:  the 
effect  of  faihng  to  authorize  the 
Independent  Fiduciary  to  make  Option 
elections  on  behalf  of  the  Plan,  the  effect 
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of  failing  to  make  an  Option  election 
after  informing  the  Independent 
Fiduciary  that  the  independent  Plan 
fiduciary  would  make  the  decision  to 
select  an  Option  election,  and  the 
availability  and  effect  of  the  different 
Option  election  authorizations  which 
the  Plan  may  provide  to  the 
Independent  Fiduciary,  in  language 
calculated  to  be  reasonably  understood 
by  the  average  independent  Plan 
fiduciary  responsible  for  making 
decisions  on  behalf  of  a  Plan  with 
regard  to  Units  of  the  Fund  held  by  the 
Plan: 

(4)  making  Option  elections  on  behalf 
of  any  Plan  if:  (a)  The  Bank  or  any  of 

its  Affiliates  is  an  employer  with  respect 
to  the  Plan;  (b)  the  inde]u>endent  Plan 
fiduciary  authorizes  the  Independent 
Fiduciary  to  make  an  Option  elections 
on  behalf  of  that  Plan;  or  (c)  the 
independent  Plan  fiduciary  does  not 
reserve  the  right  to  make  an  Option 
election  and  fails  to  make  an  Option 
election  prior  to  the  Option  Election 
Date; 

(5)  providing  guidance  regarding  the 
four  Options,  to  those  independent  Plan 
fiduciaries  who  wish  to  make  their  own 
Option  elections; 

(6)  reviewing  and  determining 
whether  to  approve  the  Unit  Purchase 
Price  as  of  the  Settlement  Valuation 
Date,  and  the  value  of  a  Unit  in  the 
Fund  as  of  two  years  from  the  Sale  of 
the  Units  by  the  Plans  to  the  Standby 
Trust  (for  purposes  of  determining  the 
amount  which  is  due  to  those  Plans 
electing  Option  2); 

(7)  reviewing  and  determining 
whether  to  approve  the  Interest  Amount 
payable  to  any  Plan  which  elected  either 
Option  1  or  2; 

(8)  exercising  its  veto  authority  with 
regard  to  the  proposed  Unit  Purchase 
Price.  Interest  Amount,  or  value  of  Fund 
Units  pursuant  to  Option  2.  which  it  has 
determined  not  to  approve; 

(9)  monitoring  the  Bank's  efforts  to 
dispose  of  the  Properties  during  the 
Uquidation  of  the  Fund; 

(10)  approving  the  reasonableness  and 
propriety  of  sales  of  the  Properties 
during  the  period  in  which  the  Standby 
Trust  owns  units  in  the  Fund. 

(j)  The  Independent  Fiduciary  may  be 
removed  by  a  majority  vote  of  the  Plans 
"for  cause." 

(i)  The  tenn  "for  cause"  shall  mean 
that  there  must  be  sufficient  and 
reasonable  grounds  for  removal  and  the 
grounds  must  be  related  to  the  ability 
and  fitness  of  the  Independent 
Fiduciary  to  perform  his  required 
duties. 

(ii)  Each  Plan's  vote  for  or  against 
removal  will  be  proportionate  to  it's 
ownership  interest  in  the  Fund 


exclusive  of  Units  owned  by  the 
Standby  Trust. 

(k)  The  Bank  and  the  Holding 
Company  will  be  bound  by  the 
decisions  and  determinations  made  by 
the  Independent  Fiduciary. 

(1)  The  Bank  will  continue  its  efforts, 
with  due  diligence  to  liquidate  the 
Fund. 

(m)  Any  distributions  made  by  the 
Fund  will  be  made  pro  rata,  in  cash. 

(n)  Any  payment  made  pursuant  to 
any  of  the  Options  will  be  made  in  cash. 

(0)  The  Independent  Fiduciary  is 
responsible  for  monitoring  compliance 
with  the  terms  and  conditions  of  the 
exemption  at  all  times. 

Section  II.  Dehnitions 

For  purposes  of  this  exemption: 

(a)  Affiliate  of  the  Bank  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries 
controlling,  controlled  by,  or  under 
common  control  with  the  Bank; 

(2)  Any  officer,  director  or  employee 
of  the  Bank,  or  of  a  person  described  in 
paragraph  (a)(1)  of  Section  II;  and 

(3)  Any  partnership  in  which  the 
Bank  is  a  partner; 

(b)  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(c)  Affiliate  of  the  Independent 
Fiduciary  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries 
controlling,  controlled  by,  or  under 
common  control  with  the  Independent 
Fiduciar}'; 

(2)  Any  officer  or  director  of  the 
Independent  Fiduciary; 

(3)  Any  partner  in  the  Independent 
Fiduciary,  or  any  other  related 
individual,  with  the  authority  to  make, 
or  who  actually  makes,  fiduciarj' 
decisions  which  are  within  the  scope  of 
the  Independent  Fiduciary's  duties  and 
responsibilities  under  this  exemption, 
or  who  holds  a  five  percent  (5%)  or 
greater  interest  in  the  Independent 
Fiduciary; 

(d)  Independent  Fiduciary  means  a 
person  who: 

(1)  Is  not  an  Affiliate  of  the  Bank  as 
defined  in  section  11(a); 

(2)  does  not  have  an  ownership 
interest  in  the  Bank  or  its  Affiliates; 

(3)  is  not  a  corporation  or  partnership 
in  which  the  Bank  or  any  of  its  Affiliates 
has  an  ownership  interest; 

(4)  is  not  a  fiduciary  with  respect  to 
any  of  the  Plans  other  than  in 
connection  with  the  transactions 
described  in  this  exemption; 

(5)  has  acknowledged  in  writing 
acceptance  of  fiduciary  responsibility; 

(6)  is  either: 


(i)  A  business  organization  which  has 
at  least  (5)  years  of  experience  with 
respect  to  commercial  real  estate 
investments  or  other  relevant 
experience; 

fii)  a  committee  comprised  of  three  to 
five  individuals  who  each  have  at  least 
five  (5)  years  of  experience  with  respect 
to  commercial  real  estate  investments  or 
other  relevant  experience;  or 

(iii)  a  committee  comprised  both  of  a 
business  organization  or  organizations 
and  individuals  having  the 
qualifications  described  in  paragraphs 
(d)(1)  throueh  (6)(ii)  above. 

(7)  An  individual  acting  in  a  fiduciary 
capacity  with  respect  to  the  Fund  on 
behalf  of.  and  at  the  direction  of,  an 
Independent  Fiduciary  meeting  the 
conditions  of  paragraphs  (d)(1)  through 
(6)(iii)  above  shall  be  considered  an 
Independent  Fiduciary. 

For  purposes  of  this  definition,  no 
organization  or  individual  may  srrve  as 
an  Independent  Fiduciary'  for  the  Fund 
for  any  fiscal  year,  if  the  gross  income 
received  by  such  organization  or 
individual  (or  by  any  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  (10%)  or  more  partner  or 
shareholder)  from  the  Bank,  or  any 
Affiliate,  for  that  fiscal  year  exceeds  five 
percent  (5%)  of  its  or  his  annual  gross 
income  from  ail  sources  for  the  prior 
fiscal  year.  If  such  organization  or 
individual  has  no  income  for  the  prior 
fiscal  year,  the  5%  limitation  shall  be 
applied  with  reference  to  the  fiscal  year 
in  which  such  organization  or 
individual  serves  as  an  independent 
fiduciary'.  The  income  limitation  will 
include  income  received  for  ser\'ices 
rendered  to  the  Plans  and  the  Fund  as 
Independent  Fiduciary,  as  described  in 
this  exemption. 

In  addition,  no  organization  or 
individual  who  is  an  Independent 
Fiduciary  or  an  Affiliate  of  such 
Independent  Fiduciary,  and  no 
partnership  or  corporation  of  which 
such  Independent  Fiduciary  is  an 
officer,  director,  or  ten  percent  (10%)  or 
more  partner  or  shareholder  with  the 
authority  to  cause  such  corporation  or 
partnership  to  engage  in  the  following 
transactions,  or  who  exercises  such 
authority  in  conjunction  with  others, 
may: 

(1)  Require  any  property  from,  sell 
any  property  to,  or  borrow  any  funds 
from,  the  Bank,  its  Affiliates,  or  any 
collective  investment  vehicle  or 
separate  trust  maintained  or  advised  by 
the  Bank  or  its  Affiliates,  during  the 
period  that  such  organization  or 
individual  serves  as  an  Independent 
fiduciary  and  continuing  for  a  period  of 
six  (6)  months  aher  such  organization  or 


individual  ceases  to  be  an  Independent 
Fiduciary;  or 

(2)  Negotiate  any  such  transaction, 
described  above  in  paragraph  (1)  above 
during  the  period  that  such  organization 
or  individual  serves  as  Independent 
Fiduciary. 

No  Plan  fiduciary  or  sponsor  of  a  Plan 
or  a  designee  of  such  Plan  fiduciary, 
sponsor  or  Plan  may  serve  as  the 
Independent  Fiduciary  with  respect  to 
the  Fund. 

(e)  Opti()n(s)  means  the  following: 

Option  1 :  A  Flan  will  accelerate  the 
liquidation  of  its  investment  in  the 
Fund  by  s  riling  each  of  its  Units  subject 
to  this  Option  to  the  Standby  Trust  for 
an  amount  equal  to  the  Unit  Purchase 
Price  plus  the  Interest  Amount.  A  Plan 
electing  this  Option  will  reserve  all 
rights  it  may  have  with  respect  to  the 
Fund,  the  Bank  and  other  appropriate 
persons.  However,  with  respect  to  a 
participant  directed  account  Plan,  the 
Plan  sponsor  and  an  authorized 
independent  Plan  fiduciary  will  provide 
a  Release  to  the  Fund,  the  Bank  and 
other  appropriate  persons  without  any 
affect  on  the  rights  of  the  participants  or 
beneficiaries  regarding  the  matters 
covered  by  the  Release. 

Option  2:  A  Plan  will  accelerate  the 
liquidation  of  its  investment  in  the 
Fund  by  selHng  each  of  its  Units  subject 
to  this  Option  to  the  Standby  Trust  for 
an  amount  equal  to  the  Unit  Purchase 
Price  plus  the  Interest  Amount.  In 
addition,  the  Bank  will  pay  promptly 
following  the  second  anniversary  of  the 
Settlement  Valuation  Date,  an  amount 
equal  to  the  excess,  if  any,  of  (A)  the 
sum  of  (1)  the  value  tjiat  the  Unit  would 
have  had  at  the  Valuation  Date  two 
years  after  the  Settlement  Valuation 
bate  if  such  Unit  had  not  been  sold, 
plus  (2)  the  amount  of  any  distributions 
made  with  respect  to  such  Unit  during 
such  two  year  period,  over  (B)  the  Unit 
Purchase  Price  plus  the  Interest 
Amount.  The  Bank  will  pay  Litigation 
Expenses  to  the  Plan,  if  any.  Under  this 
Option,  a  Plan  will  release  the  Fund,  the 
Bank  and  other  appropriate  persons 
with  respect  to  all  matters  relating  to  the 
investment  in  the  Fund  occurring  prior 
to  the  Sale. 

Option  3:  A  Plan  will  continue  its 
investment  in  the  Fund  through  the  end 
of  the  liquidation  process.  Under  this 
Option,  a  Plan  reserves  all  rights  with 
respect  to  the  Fund,  the  Bank  and  all 
other  appropriate  persons.  However, 
with  respect  to  a  participant  directed 
account  Plan,  the  Plan  sponsor  and  an 
authorized  independent  Plan  fiduciary 
will  provide  a  Release  to  the  Fund,  the 
Bank  and  other  appropriate  persons 
without  any  affect  on  the  rights  of  the 


participants  or  beneficiaries  regarding 
the  matters  covered  by  the  Release. 
Option  4:  A  Plan  will  continue  its 
investment  in  the  Fund  through  the  end 
of  the  liquidation  process.  For  a  Plan 
electing  this  Option,  the  Bank  will  agree 
to  pay  promptly  following  the 
completion  of  the  liquidation  of  the 
Fund,  with  respect  to  each  Unit  subject 
to  this  Option,  an  amount  equal  to  the 
excess,  if  any,  of  the  (i)  the  value  of  a 
Unit  on  September  28.  1990  over  (ii)  the 
value  of  all  distributions  made  to  the 
Plan  with  respect  to  such  Unit  since 
September  29.  1990  and  during  the 
liquidation  of  the  Fund.  The  Bank  will 
also  pay  Litigation  Expenses  to  the  Plan, 
if  any.  Plans  electing  this  Option  will 
release  the  Fund,  the  Bank  and  other 
appropriate  persons  with  respect  to  all 
matters  related  to  the  investment  in  the 
Fund  occurring  prior  to  the  Sale. 

(f)  Unit  Purchase  Price  means  the 
amount  which  is  calculated  by  dividing 
the  value  of  all  of  the  assets  of  the  Fund, 
as  reviewed  and  approved  by  the 
hidependent  Fiduciary,  by  the  total 
number  of  units  in  the  Fund. 

(g)  Interest  Amount  means  the  amount 
approved  by  the  Independent  Fiduciary, 
equal  to  the  net  income  earned  on  a 
Fund  unit  during  the  period 
commencing  on  the  Settlement 
Valuation  Date  and  ending  on  the  day 
immediately  preceding  the  Settlement 
Date,  exclusive  of  realized  or  unrealized 
aporeciation  or  depreciation. 

(h)  Settlement  Valuation  Date  means 
the  date  on  which  the  value  of  the  Fund 
will  be  determined  by  the  Bank  in  order 
to  establish  the  Unit  Purchase  Price  in 
connection  with  the  Sale.  The 
Settlement  Valuation  Date  will  be  the 
last  business  day  of  the  calendar  month 
following  the  calendar  month  in  which 
final  prospective  approval  will  be 
granted  by  the  Office  of  the  Comptroller 
of  the  Currency  subsequent  to  a  final 
grant  of  this  proposed  exemption  and 
approval  of  the  transaction  which  is  the 
subject  of  this  proposed  exemption  by 
the  Federal  Reserve  Board. 

(i)  Litigation  Expenses  means  the  out- 
of-pocket  expenses  of  litigation 
instituted  before  November  24,  1992  by 
or  on  behalf  of  a  Plan  against  the  Bank 
or  the  Fund  with  respect  to  the  Plan's 
investment  in  the  Fund  exclusive  of  any 
expense  of  litigation  with  respect  to  a 
case  which  has  proceeded  to  trial,  or 
with  respect  to  which  there  is  a 
judgment  against  the  Bank  or  the  Fund, 
prior  to  the  Option  Election  Date,  plus 
interest.  The  total  amount  of  Litigation 
Expenses,  the  rate  of  interest  and  the 
period  for  which  interest  is  paid  must 
be  agreed  to  in  writing  between  the 
Bank  and  the  Plan  prior  to  the  Plan's 
election  of  Options  2  or  4.  However,  in 


the  event  there  has  never  been  a  written 
settlement  agreement  specifying  the 
amount  of  Litigation  Expenses,  prior  to 
the  date  on  which  the  Plan  elects 
Option  2  or  4,  Litigation  Expenses  will 
be  the  amounts  requested  by  the  Plan, 
unless  such  expenses  are  unreasonable. 

(j)  Option  Election  Date  means  the 
date  as  communicated  to  the  Plans,  at 
least  Ninety  (90)  days  subsequent  to  the 
Settlement  Valuation  Date  and  at  least 
sixty  (60)  days  subsequent  to  the 
completion  of  the  mailing  of  the  general 
post  Settlement  Valuation  Date 
disclosure  to  all  of  the  Plans  by  the 
Independent  Fiduciary,  on  or  prior  to 
which  a  Plan  must  submit  its  Option 
election  forms  to  the  Bank. 

(k)  Settlement  Date  means  the  date,  no 
more  than  120  days  after  the  Settlement 
Valuation  Date,  on  which  the  transfer  of 
the  Units  to  the  Standby  Trust  and 
delivery  of  Releases  to  the  Bank  will  be 
effected  pursuant  to  the  Options. 

(I)  Release  means  a  release  covering 
activities  and  transactions  in  connection 
with  the  Fund  prior  to,  and  during,  the 
Fund's  liquidation,  but  in  no  case  shall 
be  effective  on  or  after  the  Settlement 
Date.  In  this  regard,  the  Release  does  not 
cover  activities  and  transactions 
necessary  to  comply  with  the 
exemption,  the  conditions  of  the 
exemption,  and  the  material 
representations  made  in  connection 
therewith,  which  form  the  basis  for  the 
Department's  decision  to  propose  an 
exemption  for  the  Sale  and  subsequent 
dispositions  of  properties  owned  by  the 
Fund. 

Summary  of  Facts  and  Representatives 

1 .  The  applicants  are  the  Bank  and 
The  Holding  Company.  The  Holding 
Company  is  a  North  Carolina 
corporation  registered  under  the  Bank 
Holding  Company  Act  of  1956,  as 
amended.  The  Holding  Company 
maintains  its  principal  office  in 
Charlotte,  North  Carolina.  The  Holding 
Company  represents  that  it  is  the  largest 
banking  company  in  the  south  and 
southwest  and  the  fourth  largest  in  the 
United  States  with  banking  subsidiaries 
providing  full-senice  banking  centers  in 
nine  states:  Florida.  Georgia,  Kentucky. 
Mar\land.  North  Carolina.  South 
Carolina.  Tennessee.  Texas,  Virginia 
and  the  District  of  Columbia.  As  of 
December  31,  1992.  total  assets  of  the 
Holding  Company  and  its  subsidiaries 
were  approximately  $118  billion. 

2.  The  Bank  is  a  wholly-ou-ned 
subsidiary  of  the  Holding  Company 
with  its  principal  offices  in  Charlotte.- 
North  Carolina.  As  of  September  30, 
1993  the  Bank  had  total  assets  of 
approximately  $20  billion.  On  Februan,- 
28.  1974.  the  Bank  established  the  Fund 
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as  a  common  trust  fund  exempt  from 
federal  income  taxation  under  section 
584  of  the  Internal  Revenue  Code,  and 
serves  as  trustee  of  the  Fund.  The  Fund 
is  a  vehicle  for  the  collective  investment 
of  tax-i]ualiried  retirement  plans  with 
respect  to  which  the  Bank  or  its 
affiliates  are  trustees.  The  Fund  is 
divided  into  units  of  equal  value 
(Units).  The  proportionate  interest  of 
each  Plan  is  represented  by  the  number 
of  Units  owned  by  that  Flan. 

3.  As  of  March  1992,  approximately 
589  defined  benefit  plans  and  defined 
contribution  plans  held  Units  in  the 
Fund.  Some  of  these  Plans  include 
participant  directed  accounts  and  may 
elect  to  meet  the  requirements  of  section 
404(c)  of  the  Act  (Section  404(c)  Plans) 
In  relevant  part,  section  404(c)  of  the 
Act  and  the  regulations  promulgated 
thereunder  at  57  FR  46906  (October  13. 
1992)  provide  that  where  a  participant 
or  beneficiary  of  a  Section  404(c)  Plan 
in  fact  exercises  control  over  the  assets 
in  his  or  her  account,  then  (1)  the 
participant  or  beneficiary  shall  not  be 
deemed  to  be  a  fiduciary  by  reason  of 
his  or  her  exercise  of  control;  and  (2)  no 
person  who  is  otherwise  a  fiduciary 
shall  he  liable  under  the  fiduciary 
responsibility  provisions  of  the  Act  for 
any  loss,  or  by  reason  of  any  breach 
which  results  fit>m  such  participant's  or 
beneficiary's  exercise  of  control. 

Because  section  404(c)  of  the  Act 
applies  only  to  the  provisions  of  Part  4 
of  Title  I,  there  is  no  provision  in  the 
Code  corresponding  to  section  404(c). 
Thus,  there  is  no  statutory  exemption 
from  the  excise  taxes  imposed  under 
section  4975  of  the  Code  with  respect  to 
prohibited  transactions  involving  a 
Section  404(c)  Plan.  In  this  regard,  the 
Department  notes  that  the  authority  to 
grant  administrative  exemptions  for 
section  404(c)  transactions  remains  with 
the  Treasury  Department  pursuant  to 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17.  1978). 
Accordingly,  the  Department  has  no 
authority  to  provide  exemptive  relief 
with  respect  to  a  transaction  that  results 
from  a  participant's  or  beneficiary's 
exercise  of  control  within  the  meaning 
of  section  404(c)  and  applicable 
regulations.  In  this  regani.  the 
Department  has  solicited  the  views  of 
the  Service  with  respect  to  the 
transactions  described  herein  as  they 
relate  to  Section  404(c)  Plans.  The 
Service  has  reviewed  this  notice  of 
proposed  exemption  and  concurs  with 
the  exemptive  relief  provided. 
Accordingly,  the  Service  has 
determined  that  it  will  join  the 


Department  in  pubUshing  this  pendency 
notice  in  the  Federal  Register.' 

4.  The  assets  of  the  Fund  have  been 
primarily  invested  in  real  estate  and  real 
estate  related  securities.  According  to 
the  Bank,  the  Fund  experienced 
excellent  returns  through  the  second 
quarter  of  1990.  However,  due  to  market 
conditions  and  investor  uncertainty,  the 
Fund  experienced  increased  withdrawal 
requests  and  decreased  new  investment 
commitments  during  the  third  quarter  of 
1990.  As  a  result,  the  Bank  suspended 
admissions  to  and  withdrawals  fit)m  the 
Fund,  and  no  Unit  transactions  have 
been  effected  since  June  30.  1990. 

After  considering  several  alternative 
courses  of  aclion.  the  Bank  determined 
in  July  of  1991  that  it  was  in  the  best 
interests  of  the  Plans  to  terminate  the 
Fund.  Accordingly,  the  Fund  is  in  the 
process  of  liquidating  pursuant  to  a  Plan 
of  liquidation  which  provides  for  the 
orderly  disposition  of  the  assets  of  the 
Fund  and  periodic  partial  liquidating 
distributions  to  Plans  on  a  pro  rata  basis 
until  the  Fund  has  been  completely 
liquidated.  As  of  December  31 .  1993,  the 
value  of  the  Fund  was  $172,907,000.  As 
part  of  its  plan  of  liquidation,  during  the 
year  ending  on  December  31,  1992.  the 
Fund  distributed  assets  worth 
$222,000,000.  The  Bank  anticipates  that 
the  liquidation  will  take  several  more 
years. 

6.  Due  to  the  inability  to  liquidate 
their  investments  in  the  Fund,  many 
Plans  have  experienced  administrative 
difficulties.  Certain  Plans  have  made 
claims  and  filed  lawsuits  against  the 
Bank  alleging  breach  of  fiduciary  duty 
by  the  Bank  in  its  management  of  the 
Fund.^  Consequently,  some  Plans  have 
expressed  a  desire  to  accelerate  the. 
liquidation  of  their  investment  in  the 
Fund  by  selling  all  or  part  of  their  Units 
for  cash  equal  to  the  current  value  of  the 
Plan's  Units,  and  in  lieu  of  receiving 
proceeds  during  the  liquidation  process. 

7.  In  order  to  accommodate  the  Plans 
and  to  respond  to  those  claims  against 
the  Bank  and  the  Holding  Company,  the 
Bank  proposes  the  Sale  whereby  the 


'  Neither  the  Department  nor  the  Sorvire  is 
expressing  an  opinion  as  to  whether  the  invesUnenl 
decision  made  by  a  participant  of  a  Plan  which 
holds  an  interest  in  the  Fund  would  be  subject  to 
relief  provided  by  section  404(c)  of  the  Act  or 
applicable  regulations. 

'On  December  14.  1992.  the  Bank  entered  into  an 
agreeinent  settling  claims  relating  to  the  Fund  with 
Teamsters  )oinl  Council  No.  83  of  Virginia  Pension 
Fund.  In  addition.  NationsBank,  of  Florida.  N.A..  an 
affiliate  of  the  Bank  and  wholly  owned  subsidiary 
of  the  Holding  Company,  entered  into  a  settlemei^t 
agreement  with  Kenny  Nachwaller  Seymour  & 
Crichtow.  PA.  Employees'  Trust  and  its  trustees. 
The  terms  of  the  settlement  agreements  contain  the 
same  terms  and  conditions  provided  in  this  notice 
of  proposed  exemption,  and  are  contingent  upon 
the  granting  of  the  exemption. 


Holding  Company  would  establish  the 
Stand-by  Trust  and  contribute  funds  in 
a  sufficient  amount  to  enable  the  Stand- 
by Trust  to  acquire  the  Units  held  by  the 
Plans  desiring  to  accelerate  liquidation 
of  their  Fund  investment.-*  The  trustee 
of  the  Stand-by  Trust  will  be 
NationsBank  of  Tennessee,  N.A.,  a 
national  banking  association  organized 
under  the  laws  of  the  United  States  with 
its  principal  office  located  in  Nashville. 
Tennessee.  NationsBank  of  Tennessee, 
N.A.,  as  trustee  of  the  Standby  Trust,  is 
to  execute  Sale  transactions  pursuant  to 
the  Option  election  forms  timely  filed. 
The  Grantor  of  the  trust  is  the  Hflding 
Company  which  has  agreed  to  pmvide 
assets  sufficient  for  the  Stand-by  Trust 
to  meet  its  obligations. 

8.  Following  the  establishment  of  the 
Stand-by  Trust,  each  Plan  will  be 
offered  the  opportunity  to  select  from 
four  Options  which  will  permit  each 
Plan  to  elect  to  sell  all  or  part  of  its 
Units  in  the  Fund  to  the  Stand-by  Trust, 
or  to  continue  to  hold  all  or  part  of  its 
Units  in  the  Fund.  Options  1  and  2 
involve  selling  tlie  Fund  units  to  the 
Standby  Trust.  Options  3  and  4  involve 
continuation  of  a  Plan's  investment  in 
the  Fund. 

Options  2  and  4  always  involve  the 
provision  of  a  Release  *  whereby  the 
Plan  sponsor,  an  authorized 
independent  Plan  fiduciary  and  the 


'The  Department  notes  that  the  exemptive  relief 
being  granted  herein  extends  only  to  those 
transactions  described  above.  Also,  the  .Applican!.< 
represent  that  the  Bank  is  a  national  bank  which  is 
subject  to  the  authority  of  the  Office  of  the 
ConiplroHer  of  the  Currency  (the  OCC)  The  OCC 
has  informed  the  Department  iha!  a  transaction  that 
may  be  prohibited  under^he  Act  may  also  be  a 
violation  of  the  National  Bank  Act  or  constitute  an 
unsafe  or  unsound  banking  practice.  The  proposed 
exemption  does  not  addresh  the  safety  anil 
soundness  or  the  legality  of  the  transaction  under 
the  National  Bank  Act.  Accordingly,  the  Bank 
should  satisfy  itself  that  the  transaction  does  not 
violate  the  National  Bank  Act  or  constitute  an 
unsafe  or  unsound  banking  practice. 

In  this  regard,  the  applicants  represent  that  tht-.y 
are  currently  obtaining  any  and  all  regulatory 
approvals  from  applicable  governmental  agencies, 
in  order  to  effect  the  Sale,  including  approval  from 
the  Office  of  the  Comptroller  of  the  Currency,  the 
Internal  Revenue  Service  and  the  Federal  Rese.'-vc 
Board. 

*The  Bank  represents  that  there  are  only  four 
litigants  which  potnntially  will  be  eligible  to  receive 
Litigation  Expenses.  In  this  regard,  only  four 
lawsuits  were  filed  (on  a  (uinsolidated  basis)  before 
November  24.  1992.  Three  of  the  four  lawsuits  have 
been  settled  conditioned  on  the  opportunity  to  sell 
units  to  the  Standby  Trust.  Each  settlement 
agreement  provides  that  payment  of  Litigation 
Expenses  will  be  made  with  respect  to  the  election 
of  Option  2  or  Option  4  by.  or  on  behalf  of.  the  Plan 
within  ten  days  after  the  Bank  and  the  Independent 
Fiduciary  determine  that  all  payments  under  the 
relevant  Option  have  been  paid.  In  this  regard,  the 
Department  expects  that  a  settlement  of  the  fourth 
law  suit  would  provide  terms  at  least  as  favorable 
to  the  Plan  as  the  arrangcmenl  described  in  this 
proposed  exemption. 


participants  and  beneficiaries  release 
the  Fund,  the  Bank  and  other 
appropriate  persons  with  respect  to 
matters  relating  to  the  Fund  which 
occurred  prior  to  the  Settlement  Date  in 
exchange  for  certain  consideration 
provided  by  the  Bank.s 

No  release  is  involved  in  Options  1  or 
3  except  with  respect  to  participant 
directed  account  Plans.  In  this  regard,  in 
connection  with  Options  1  and  3,  the 
Plan  sponsor  and  an  authorized 
independent  Plan  fiduciary  will  provide 
a  Release  to  the  Fund,  the  Bank  and 
other  appropriate  persons,  without  any 
affect  on  the  rights  of  participants  or 
beneficiaries  with  respect  to  the  matters 
covered  by  the  Release. 

A  Plan  may  elect  one  Option  with 
respect  to  its  entire  investment  in  the 
Fund.  Alternatively,  a  Plan  may  elect 
one  Option  with  respect  to  a  portion  of 
that  Plan's  iAvestment  in  the  Fund  and 
another  Option  with  respect  to  the 
remainder.  However,  if  a  Plan  elects 
multiple  Options,  it  must  be  a 
combination  of  either  Options  1  and  3 
or  Options  2  and  4. 

The  Independent  Fiduciar>-  will 
provide  each  Plan  with  the  information 
necessary  to  evaluate  the  four  Options. 
Plans  which  desire  to  liquidate  all  or 
part  of  their  investment  in  the  Fund  by 
selling  their  Units  to  the  Stand-by  Trust 
may  elect  a  combination  of  the  four 
Options  by  submitting  an  Option 
election  form  prior  to  the  Option 
Election  Date.  For  those  Plan  sponsors 
of  participant  directed  Plans  who  wish 
to  allow  the  participants  and 
beneficiaries  of  their  Plans  to  make  their 
own  Option  elections,  the  Plan  sponsor 
will  establish  four  sub  trusts  each  of 
which  will  accommodate  the 
participants'  and  beneficiaries'  election 
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^  The  Department  notes  that  the  selection  of  the 
Options  nude  by  the  independent  Plan  fiduciaries 
or  the  Independent  Fiduciary  is  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4, 
Subtitle  B.  Title  1  of  the  Act.  Section  404  of  the  Act 
retquires.  in  part,  that  a  fiduciary  of  a  plan  act 
prudently,  solely  in  the  inlere,<!t  of  end  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  bencficidries.  In  this  regard,  the 
Department  notes  that  in  order  to  act  prudently,  a 
fiduciary  must  consider,  among  other  factors,  the 
risk  and  potential  return  of  the  alternative  Options 
for  its  Plan. 

Further,  the  Department  is  expressing  no  opinion, 
herein,  on  the  decision  by  a  fiduciary  in  electing  an 
Option  involving  the  Release.  In  this  regard,  the 
Department  notes  that  the  election  by  a  plan 
fiduciary  of  an  Option  involving  the  Release  does 
not  preclude  the  Department  from  taking  any  action 
with  respect  to  past  transactions  involving  the 
Fund. 

Finally,  the  Department  notes  that  a 
determination  by  a  Plan  fiduciary  to  settle  litigation 
and  enter  into  an  agreement  which  provides  for  the 
relea.se  of  the  Bank  and  the  Fund  is  subject  to  the 
fiduciary  responsiblity  requirements  of  section  404 
of  the  Act. 


of  the  different  Options.*  Each 
participant's  election  of  an  Option  will 
then  be  represented  by  an  interest  in  the 
sub  trust  designated  for  that  Option.  If 
a  Plan  sponsor  does  not  elect  to  have 
participants  and  beneficiaries  make 
Option  elections,  then  the  Plan  will  be 
treated  as  any  other  Plan,  and  Option 
elections  will  be  made  by  the 
independent  Plan  fiduciary  or  the 
Independent  Fiduciary. 

The  Bank  will  be  directed  with 
respect  to  each  Plan's  election  of  one  or 
more  Options  by  an  independent  Plan 
fiduciary  or  by  the  Independent 
Fiduciar\'  who  will  represent  the  Plans 
interest  for  p.irposes  of  the  Sale. 

9.  In  orrior  lu  determine  the  value  of 
the  Units  which  will  be  sold  pursuant 
to  the  Option  elections,  the  Unit 
Purchase  Price,  the  assets  of  the  Fund 
will  be  appraised  by  independent  and 
qualified  appraisers  selected  by  the 
Bank.  Such  appraisals  will  be 
completed  within  twelve  months  of  and 
updated  within  fifteen  days  of  the  Sale. 
The  Independent  Fiduciary  will  review 
and  approve  the  professional 
qualifications  of  the  appraisers  emd  their 
technical  analyses  and  methodologies 
employed.  As  part  of  this  approval 
process,  the  Independent  Fiduciary  will 
determ.ine  whether  such  appraisals  are 
reasonable  and  adequate  to  establish  the 
fair  market  value  of  the  Properties. 
Additionally,  the  independent 
Fiduciary  will  review  and  consider  any 
capital  improvement  programs, 
environmental  issues,  preemptive  Uens. 
debt  obligations  and  accrued  expenses 
which  may  impact  the  value  of  the 
Properties.  In  the  event  that  the 
Independent  Fiduciary  finds  that  any 
appraisal  is  deficient  or  unsuitable,  the 
Independent  Fiduciary  has  the  authority 
to  request  the  revision  of  such  appraisal 
or  tlie  commission  of  a  new  appraisal. 
These  appraisals  will  then  be  used  by 
the  Bank  to  calculate  the  overall  value 
of  the  Fund. 

The  Bank  will  calculate  the  Unit 
Purchase  Price  based  on  the  value  of  the 
Fund  on  the  Settlement  Valuation  Date. 
The  Unit  Purchase  Price  will  be 
approved  by  the  Independent  Fiduciary. 
Such  approval  will  be  accomplished  by 
reviewing  the  appraisals  of  the  assets  of 
the  Fimd  and  the  procedures  and 
methodologies  to  be  employed  by  the 
Bank  in  determining  the  Unit  Purchase 
Price.  Further,  if  the  independent 


"The  Department  expects  that  each  participant  or 
beneficiary  of  a  participant  directed  account  Plan 
will  he  treated  similarly  with  respect  to  the 
availability  of  the  opportunity  to  elect  Options,  and 
those  participants  and  beneficiaries  who  are 
responsible  for  making  Option  elections  will 
receive  information  that  is  adequate  to  nuke  an 
informed  decision  with  regard  to  the  Options. 


Fiduciary  believes  that  the  Unit 
Purchase  Price  proposed  by  the  Bank  is 
not  accurate,  the  Independent  Fiduciary 
has  the  authority  to  order  the  Bank  to 
recalculate  the  Unit  Purchase  Price.  In 
addition,  the  Independent  Fiduciary 
will  review  and  approve  the  Bank's 
calculation  of  the  Interest  Amount 
payable  to  those  Plans  which  elected 
Options  1  or  2.  The  Independent 
Fiduciary  will  also  participate  in  the 
quarterly  meetings  held  by  the  Bank  in 
order  to  remain  current  on  issues  and 
developments  relating  to  the  Fimd. 

10.  Arthur  Andersen.  LLP  (Arthur 
Andersen)  has  been  retained  to  serve  as 
the  Independent  Fiduciary  on  hi  half  of 
the  Plans  with  respect  to  the  Saie. 
Arthur  Andersen  represents  that  it  has 
extensive  experience  in  the  business  of 
commercial  real  estate  consulting, 
appraisal  and  related  activities.  Arthur 
Andersen  is  an  experienced  counselor 
to  institutional  owners  of  real  estate  and 
has  negotiated  terms  and  conditions  of 
various  real  esta^j  transactions- 
Specifically.  Arthur  Andersen  has 
served  as  independent  fiduciar>'  on 
behalf  of  numerous  clients.  In  addition. 
Arthur  Andersen  acknowledges  that  in 
acting  as  the  Independent  Fiduciary,  it 
is  a  fiduciary  within  the  meanmg  of 
section  3(21)  of  the  Act. 

11.  In  its  capacity  as  the  Independent 
Fiduciary.  Arthur  Andersen  will  review 
all  disclosures  made  by  the  Bank  to  the 
Plans  in  connection  with  the  Sale.  In 
addition.  Arthur  Andersen  will 
distribute  to  all  Plans  written 
disclosures  providing  general 
information  regarding  the  proposed 
transaction,  the  circumstances  imder 
which  the  Independent  Fiduciary  will 
make  an  Option  eieclion  for  the  Plan, 
and  among  which  Options  the 
Independent  Fiduciar)'  may  elect  for  the 
Plan  under  various  circumstances. 
Arthur  Andersen  v/ill  also  provide 
general  information  to  all  Plans 
regarding  the  various  factors  that  each 
Plan  may  wish  to  consider  in  deciding 
whether  to  authorize  Arthur  Andersen 
to  select  from  the  four  Options.  This 
information  will  include  the  cost/ 
benefit  considerations  relating  to 
pursuing  an  action  again,':!  the  Bank  if 
the  independent  Plan  fiduciary  docs  not 
release  the  Bank,  and  the  relative 
attractiveness  of  the  additional  features 
of  Options  2  and  4.  In  addition.  Arthur 
Andersen  will  send  a  sur\'ey/profile  to 
all  Plans  to  determine  the  type  of  Plan, 
degree  of  participant  involvement  in 
investment  elections.  Plan  liquidity 
needs  and  the  preferences  of  the 
independent  Plan  fiduciary.  However, 
an  independent  Plan  fiduciary  that 
decides  to  make  its  own  decision  and 
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declines  to  receive  the  survey/profile 
will  not  receive  it. 

12.  Arthur  Andersen  will  make 
Option  elections  for  (1)  Any  Plan  with 
respect  to  which  the  Bank  or  its 
Affiliates  is  an  employer;  (2)  Plans  that 
have  authorized  Arthur  Andersen  to 
make  an  Option  election  on  their  behalf; 
or  (3)  Any  Plan  which  does  not  reserve 
the  right  to  make  an  Option  election  and 
fails  to  make  an  Option  election  prior  to 
the  Option  Election  Date. 

If  the  Plan  reserves  the  right  to  make 
its  own  Option  election  and 
subsequently  fails  to  make  an  Option 
election  by  the  Option  Election  Date,  the 
Plan  will  be  deemed  to  have  elected 
Option  3.  If  the  Plan  does  not  reserve 
the  right  to  make  its  own  Option 
election  and  the  Plan  fails  to  make:  a 
sufficiently  broad  authorization;  any 
authorization  at  all;  or  fails  to  complete 
the  profile  survey,  Arthur  Andersen  will 
elect  only  between  Options  1  and  3  for 
the  Plan.  However,  Arthur  Andersen 
will  choose  among  all  four  Options  if 
the  indejyndent  Plan  fiduciary 
completes  and  returns  timely  all 
required  parts  of  the  profile/survey  and 
the  related  authorization  form  expressly 
authorizing  Arthur  Andersen  to  choose 
among  ail  four  Options.  The  Bank 
represents  that  it  will  authorize  Arthur 
Anderson  to  choose  among  all  four 
Options  for  Plans  with  respect  to  which 
the  Bank  or  any  of  its  Affiliates  is  an 
employer. 

Arthur  Andersen  will  review  all 
surveys  returned  by  the  Plans  for 
completeness  and  contact  Plan 
fiduciaries  regarding  any  unclear  or 
incomplete  information.  In  the  event 
that  the  Plan  fiduciaries  do  not  respond 
to  the  surveys,  Arthur  Andersen  will 
make  the  Option  election  based  on  the 
information  available,  and  will  notify 
each  Plan  of  the  Option  election  which 
it  has  selected  for  the  Plan  and  the  basis 
for  such  election  in  writing. 

With  respect  to  those  independent 
Plan  fiduciaries  who  notify  Arthur 
Andersen  that  they  will  be  making  their 
own  Option  elections,  Arthur  Andersen 
is  prepared  to  counsel  any  Plan 
fiduciary  regarding  the  election  process. 

Finally,  as  the  Independent  Fiduciary, 
Arthur  Andersen's  duties  will  also 
include  monitoring  property  sales  and 
disposition  activities  during  the 
liquidation  of  the  Fund. 

13.  The  Bmk  represents  that  it  will 
provide  securities  disclosure  forms  and 
option  elections  forms,  reviewed  and 
approved  by  Arthur  Andersen,  to  the 
Plan  within  ten  days  after  the  date  on 
which  final  approval  for  the  Sale  will  be 
granted  by  the  Office  of  the  Comptroller 
of  the  Currency  which  will  be 
subsequent  to  a  final  grant  of  this 


proposed  exemption  and  approval  of  the 
transactions  covered  by  this  proposed 
exemption  by  the  Federal  Reser\n  Board 
(the  Initiation  Date). 

The  Bank  represents  that  the 
Settlement  Valuation  Date  will  be  the 
last  business  day  of  the  calendar  month 
following  the  calendar  month  in  which 
the  Initiation  Date  occurs. 

The  Bank  stales  that  the  Independent 
Fiduciary  will  mail  a  notice  of  right  to 
make  election,  forms,  supplemental 
disclosures  and  profile/surveys  within 
thirty  (30)  days  subsequent  to  the 
Settlement  Valuation  Date.  The  Plans 
will  have  at  least  thirty  (30)  days 
subsequent  to  the  mailing  of  the  Option 
Election  Information  to  return  the 
profile/survey  to  the  Independent 
Fiduciary.  The  Plans  will  have  at  least 
sixty  (60)  days  after  the  date  on  which 
the  Option  Election  Information  is 
mailed  by  the  Independent  Fiduciary  in 
order  to  make  their  own  Option 
elections. 

The  Bank  states  that  the  date  on 
which  the  Plans  will  receive  in  cash  the 
Unit  Purchase  Price  plus  the  Interest 
Amount  for  their  units  in  the  Fund  will 
be  no  more  than  120  days  after  the 
Settlement  Valuation  Date. 

14.  The  Standby  Trustee  will  be 
obligated  to  acquire  the  Units  in 
accordance  with  the  Option  Election 
Forms,  and  sales  will  be  effected  only 
pursuant  to  the  Option  Election  Forms 
filed  with  the  Bank  on  or  prior  to  the 
Option  Election  Date.  A  Plan  may 
rescind  an  Option  election  at  any  time 
prior  to  the  Option  Election  Date. 

15.  The  BanK  agrees  to  be  bound  by 
the  decisions  and  determinations  made 
by  Arthur  Andersen,  as  the  Independent 
Fiduciary.  In  the  event  that  any  action 
or  inaction  by  the  Bank  or  by  the 
Holding  Company  with  respect  to  the 
liquidation  of  the  Fund  or  the  Stand-by 
Trust  is  determined  by  the  Independent 
Fiduciary  to  impede  or  conflict  with  any 
action  or  inaction  required  of  the 
Independent  Fiduciary  in  order  to  carry 
out  and  comply  with  the  terms  and 
provisions  of  this  proposed  transaction, 
the  Independent  Fiduciary  shall  so 
notify  the  Bank  and  demand  that  the 
Bank  cease  and  desist  from  such  action 
or  take  such  action  as  is  requested  by 
the  Independent  Fiduciary. 

16.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  meet  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 

(a)  The  Properties  will  be  appraised  by 
an  independent  and  quaUfied  appraiser; 

(b)  The  Plans  selling  Units  pursuant  to 
the  Options  will  receive  a  price  at  least 
equal  to  the  Unit  Purchase  Price  plus 
the  Interest  Amount;  (c)  Prior  to  the 


Sale,  the  Plans  will  receive  written 
information  regarding  the  terms  of  the 
Sale;  (d.)  An  Independent  Fiduciary  has 
been  retained  to  represent  the  Plans' 
interests  with  respect  to  the  Sale  and 
ongoing  disposition  of  the  Properties  in 
the  Fund;  (e)  The  duties  of  the 
Independent  Fiduciary  shall  include; 
reviewing  and  approving  the  appraisals 
of  the  Properties;  monitoring  the  sales 
of,  and  disposition  activities  with 
respect  to.  the  Properties  during  the 
Fund's  liquidation;  making  Option 
elections  on  behalf  of  any  Plan  if  the 
Bank  or  its  affiliates  have  sole 
investment  discretion  with  respect  to 
that  Plan,  the  independent  plan 
Fiduciary  authorizes  the  Independent 
Fiduciary  to  make  an  Option  election  on 
behalf  of  that  Plan,  the  independent 
Plan  fiduciary  does  not  indicate 
whether  the  Independent  Fiduciary  is 
authorized  to  make  an  Option  election 
on  behalf  of  the  Plan,  or  the  Bank  or  any 
Affiliate  is  an  employer  with  respect  to 
the  Plan;  (f)  The  Bank  and  the  Holding 
Company  will  be  bound  by  the 
decisions  and  determinations  made  by 
the  Independent  Fiduciar\';  and  (g)  The 
Bank  will  continue  its  efforts  to 
liquidate  the  Fund. 
FURTHER  INFORMATION  CONTACT:  Eric 
Berger  of  the  Department,  telephone 
(202)  219-8971.  (This  is  not  a  toll-free 
number.) 

The  First  National  Bank  of  Boston  and 
Its  Affiliates  (Collectively,  the  Bank) 

Located  in  Boston,  Massachusetts 
|,^pp.  No.  D-006821 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (5.-) 
FR  32836.  32847.  August  10.  1990). 

Section  I — Exemption  for  Receipt  of 
Fees 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  40B(t)) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  bv  reason  of  section 
4975(c)(1  )(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  April  1,  1994  to: 
(1)  the  receipt  by  the  Bank  of  fees  from 
the  1784  Funds  (the  Funds),  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  for  acting  as  an  investment 
adviser  to  the  Funds  in  connection  with 
the  investment  by  plans  for  which  the 
Bank  serves  as  a  fiduciary  (the  Client 
Plans)  in  shares  of  the  Funds;  and  (2) 
the  receipt  and  retention  of  fees  by  the 


Bank  from  the  Funds  for  acting  as 
custodian  and  accountant  to  the  Funds 
as  well  as  for  any  other  services  to  the 
Funds  which  are  not  investment 
advisory  services  (i.e.  "secondary 
services"  as  defined  in  Section  111(h) 
below)  in  connection  with  the 
investment  by  the  Client  Plans  in  shares 
of  the  Funds,  provided  that  the 
following  conditions  and  the  General 
Conditions  of  Section  II  below  are  met: 

(a)  No  sales  conunissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
Ill(e),  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  the  Bank  nor  an  affiliate, 
including  any  officer  or  director  of  the 
Bank,  purchases  or  sells  shares  of  the 
Funds  to  any  Client  Plan. 

(d)  Each  Client  Plan  receives  a  credit, 
through  a  cash  rebate,  of  such  Plan's 
proportionate  share  of  all  fees  charged 
to  the  Funds  by  the  Bank  for  investment 
advisory  services,  including  any 
investment  advisory  fees  paid  by  the 
Bank  to  third  party  sub-advisors,  no 
later  than  one  business  day  after  the 
receipt  of  such  fees  by  tlie  Bank.  The 
crediting  of  all  investment  advisory  fees 
to  the  Client  Plans  by  the  Bank  is 
audited  by  an  independent  accounting 
firm  on  at  least  an  annual  basis  to  verify 
the  proper  crediting  of  the  fees  to  each 
Client  Plan. 

(e)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  a  Client  Flan,  and  in 
connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  ere  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act.^ 
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■'  In  addition,  the  Department  .^otes  that  Section 
404(a)  of  the  Act  ret^uires.  among  other  things,  that 
a  fiduciary  of  a  plan  act  prudently,  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  p.irticipants  and  beneficiaries  when  nialking 
inv<>s!menl  decisions  on  Ijehalf  of  a  plan.  Thus,  the 
DRpartment  believes  that  the  Bank  should  ensure, 
prior  to  any  investments  made  by  a  Client  Plan  for 
which  it  acts  as  a  trustee  or  investment  manager, 
that  all  fees  paid  by  the  Funds,  including  fees  paid 
to  parties  unrelated  to  the  Bank  and  its  affiliates, 
are  reasonable.  In  this  regard,  the  Department  is 
providing  no  opinion  as  to  whether  the  total  foes 
to  be  paid  by  a  Client  Plan  to  the  Bank,  its  affiliates, 
and  third  parties  under  the  arrangements  described 
herein  would  be  either  reasonable  or  in  the  best 
interests  of  the  participants  and  beneficiaries  of  the 
Client  Plans. 


(f)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  the  Bank. 

(h)  A  second  fiduciary  acting  for  the 
Client  Plan  which  is  independent  of  and 
unrelated  to  the  Bank  (the  Second 
Fiduciary)  receives,  in  advance  of  any 
investment  by  the  Client  Plan  in  a  Fund, 
full  and  detailed  written  disclosure  of 
information  concerning  the  Funds, 
including  but  not  limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  ni(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Fiends,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  to  be 
app.'-opriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  are  published  in  the  Federal 
Register. 

(i)  On  the  basis  of  the  information 
described  above  in  paragraph  (h)  of 
Section  I,  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fund,  the  fees  to  be  paid  by 
such  Fund  to  the  Bank,  and  the  cash 
rebate  to  the  Client  Plan  of  fees  received 
by  the  Bank  from  the  Funds  for 
investment  advisory  services. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  the  Bank 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  of  Section  I 
shall  be  terminable  at  will  by  the  Client 
Plan,  without  penaUy  to  the  Client  Plan, 
upon  receipt  by  the  Bank  of  v\Titten 
notice  of  termination.  A  form  expressly 
providing  an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  must  include  the 
following  information: 


(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  the  Bank  to  engage  in 
the  transactions  described  in  paragraph 
(i)  of  Section  I  on  behalf  of  the  Client 
Plan. 

(k)  The  Second  Fiduciary  of  each 
Client  Flan  invested  in  a  particular 
Fund  receives  full  vvTittcn  disclosure,  in 
a  statement  separate  ft-om  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  the  Bank  to 
the  Funds  for  secondary  services  at  least 
30  days  prior  to  the  effective  date  of 
such  increase,  accompanied  by  a  copy 
of  the  Termination  Form,  and  receives 
full  written  disclosure  in  a  Fund 
prospectus  or  otherwise  of  any  increases 
in  the  rates  of  fees  charged  by  !::►'  Bank 
to  the  Funds  for  investment  adv  i<ory 
services  even  though  such  fees  will  be 
rebated  as  required  by  paragraph  (d)  of 
Section  I  above. 

(1)  In  the  event  that  the  Bank  provides 
an  additional  secondary  service  to  a 
Fund  for  which  a  fee  is  charged  or  there 
is  an  increase  in  the  amount  of  fees  paid 
by  the  Funds  to  the  Bank  for  any 
secondary  services  resulting  from  a 
decrease  in  the  numlwr  or  kind  of 
serv  ices  performed  by  the  Bank  for  such 
fees  in  connection  with  a  previously 
authorized  secondary  service,  the  Bank 
will,  at  least  thirty  days  in  advance  of 
the  implementation  of  such  additional 
service  or  fee  increase,  provide  v\Titten 
notice  to  the  Second  Fiduciary 
explaining  the  nature  and  the  amount  of 
the  additional  service  for  which  a  fee 
will  be  charged  or  the  nature  and 
amount  of  the  increase  in  fees  of  the 
affected  Fund.  Such  notice  shall  be     - 
accompanied  by  the  Termination  Form, 
as  defined  in  Section  Ill(i)  below. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
pursuant  to  this  paragraph  or  paragraph 
(k)  above,  then  the  Termination  Form 
need  not  be  provided  ag^iin  for  an 
annual  reauthorization  pursuant  to 
paragraph  (j)  above  unless  at  least  six 
mojiths  has  elapsed  sinc-e  the  form  was 
provided  in  connection  with  the  fee 
increase 

(m)  On  an  annual  basis,  the  Bank 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Funds  which  contains  a 
description  of  ail  fees  paid  by  the  Funds 
to  the  Bank: 


UMI 
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(Z)  A  copy  of  the  annual  Hnancial 
disclosure  report  prepared  by  the  Bank 
which  includes  information  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report: 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Flans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  II — General  Conditions 

(a)  The  Bank  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  of  Section  II  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met.  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  the 
Bank,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest  bthcr  than 
the  Bank  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act.  the  records  referred  to  in 
paragraph  (a)  of  Section  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
CUent  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiducian,-.  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Stiction  III — Definitions 

'     For  purposes  of  this  proposed 
exemption: 


(a)  The  term  "Bank"  means  the  First 
National  Bank  of  Boston  and  any 
affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  Section  III. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  1784  Funds,  Inc.,  or  any 
other  diversified  open-end  in\'estment 
company  registered  under  the  1940  Act 
for  which  the  Bank  serves  as  an 
investment  adviser  and  may  also  serve 
as  a  custodian.  Fund  accountant, 
transfer  agent  or  provide  some  other 
"secondary  service"  (as  defined  below 
in  paragraph  (h)  of  this  Section)  which 
has  been  approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank; 

(2-)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner,  employee  or  affiliate  of  the 
Bank  (or  is  a  relative  of  such  persons); 

(3)  Such  fiduciary'  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  hor  own 
personal  account  in  connection  with 


any  transaction  de.scribed  in  this 
exemption. 

If  an  officer,  director,  partner,  affiliate 
or  employee  of  the  Bank  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Client  Plan's  investment 
adviser,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  an\ 
of  the  transactions  described  in  .Sections 
I  and  II  above,  then  paragraph  (g)(2)  of 
Section  III  shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Fuiuls. 
However,  for  purposes  of  this 
exemption,  the  term  "secondary 
service"  will  not  include  any  brokeragf 
services  provided  to  the  Funds  by  the 
Bank  for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciar)'  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  Section  II.  The  Tennination  Form 
shall  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  CUent  Plan  and 
to  notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  the 
Bank  of  the  form;  provided  that  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  cannot  be  executed 
within  one  bu.siness  day.  the  Bank  shall 
have  one  additional  bvisiness  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  If  the  proposed 
e.xemption  is  granted,  the  exemption 
will  be  effective  April  1,  1994. 

Summary  of  Facts  and  RepresPiitations 

1.  The  Bank  is  a  national  banking 
association  with  its  principal  offices 
located  at  100  Federal  Street,  Bo.ston. 
Massachusetts,  and  is  a  subsidiary  of 
Bank  of  Boston  Corporation,  a  registered 
bank  holding  company.  The  Bank  and 
various  affiliates  (referred  to  herein  as 
"the  Bank"),**  serve  as  trustee,  direr  ted 
trustee,  investment  manager,  or 
custodian  for  approximately  800 


"The  H.iiiks  (  urrtMit  nffilirtlHS  include:  KhiKlc 
Island  Hn,sjiiti)l  Trust  Nation.*!  Bnnk;  B.iiik  of 
Boston,  roniipclicul:  Chsio  Northern  B^nk.  N.A. 
Bank  (if  Boston.  Florida,  N.A.;  Soulii  .Siiori'  B.ink 
Mnllilwnk  Wi-si;  ,in(l  Mim  hdiiirs  Bank. 


employee  benefit  plans.  As  of  April  1. 
1994.  the  Bank  had  total  assets  under 
management  of  approximately  $1.3 
billion. 

The  Bank  represents  that  its  status  as 
a  fiduciary  with  investment  discretion 
for  a  Client  Plan  arises  out  of  its 
relationship  as  a  trustee  or  investment 
manager  for  such  Plan,  but  does  not 
result  from  the  rendering  of  any 
investment  advice  to  a  Plan  fiduciar\- 
that  has  investment  discretion  for  the 
Client  Plan.  As  a  custodian  or  directed 
trustee  of  a  Client  Plan,  the  Bank  has 
custody  of  Plan  assets,  collects  all 
income,  performs  bookkeeping  and 
accounting  services,  generates  periodic 
statements  of  account  activity  and  other 
reports,  and  makes  payments  or 
distributions  from  the  account  as 
directed.  However,  the  Bank  has  no 
duty  as  custodian  or  directed  trustee  to 
review  investments  or  make 
recommendations,  acting  only  as 
directed  by  an  authorized  Second 
Fiduciary. 

The  Client  Plans  include  various 
pension,  profit  sharing,  and  stock  bonus 
plans  as  well  as  retirement  plans  for 
self-employed  individuals  (i.e..  Keogh 
plans),  and  individual  retirement 
accounts  (IRAs).  The  Bank,  in  its 
capacity  as  a  fiduciary  of  the  Client 
Plans,  may  exercise  investment 
discretion  for  all  or  a  portion  of  the 
as.sets  of  such  Client  Plans. 

2.  The  Bank  invests  assets  of  Client 
Plans  for  which  it  acts  as  a  fiduciary  in 
shares  of  the  Funds  in  instances  where 
the  Bank  provides  investment  advisory 
and  other  services  to  the  Funds.  The 
Client  Plans'  pro  rata  share  of  fees  paid 
by  the  Funds  to  the  Bank  for  investment 
advisory  services  are  rebated  to  all 
Client  Plans,  subject  to  the  conditions  of 
the  proposed  exemption,  with  respect  to 
the  assets  of  the  Client  Plans  involved 

in  such  Fund  investments.  All 
investments  in  the  Funds  on  behalf  of 
the  Client  Plans  are  made  by  the  Bank 
pursuant  to  an  initial  vxTitten 
authorization,  and  an  annual 
reauthorization  (as  discussed  below),  of 
the  investment  by  an  independent  Plan 
fiduciary  (i.e.,  the  Second  Fiduciary). 
The  Bank  invests  assets  of  a  Client  Plan 
in  any  of  the  Funds  for  which  it  has 
received  prior  written  authorization  for 
such  investment  from  the  Second 
Fiduciary  during  the  period  that  such 
authorization  is  effective. 

3.  The  Funds  are  a  Ma.ssachusetts 
business  trust  organized  on  February'  5. 
1993,  as  an  open-end,  diversified 
management  investment  company 
registered  under  the  1940  Act.  The 
Funds  consist  of  twelve  separate  series 
of  funds  or  investment  portfolios  with 
combined  assets  of  approximately  S897 


million.  Each  share  of  each  Fund 
represents  an  undivided,  proportionate 
interest  in  the  assets  of  that  Fund.  The 
current  Funds  are:  (i)  The  1784  Growth 
and  Income  Fund;  (ii)  The  1784  Asset 
Allocation  Fund;  (iii)  The  1784  U.S. 
Government  Medium-Term  Income 
Fund;  (iv)  The  1784  Tax-Exempt 
Medium-Term  Income  Fund;  (v)  The 
1784  Massachusetts  Tax-Exempt  Income 
Fund;  (vi)  The  1784  U.S.  Treasury 
Money  Market  Fund;  (vii)  The  1784 
Institutional  U.S.  Treasury  Money 
Market  Fund;  (viii)  The  1784  Tax-Free 
Money  Market  Fund;  (ix)  The  1784 
Short-Term  Income  Fund;  (x)  The  1784 
Income  Fund;  (xi)  The  Connecticut  Tax- 
Exempt  Income  Fund;  and  (xii)  The 
1784  Rhode  Island  Tax-Exempt  Income 
Fund.'  The  Bank  states  that  shares  of 
the  Funds  are  offered  to  the  Bank's  trust 
customers,  including  the  Client  Plans, 
under  terms  and  conditions  which  are  at 
least  as  favorable  to  such  customers  as 
the  terms  and  conditions  offered  to 
other  customers  of  the  Bank. 

Additional  Funds  are  in  the  process  of 
registration  and  other  series  of  Funds 
may  be  established  in  the  future.  The 
Bank  intends  to  offer  such  Funds  to  the 
Client  Plans,  if  deemed  appropriate  by 
the  Second  Fiduciary',  as  a  means  of 
obtaining  an  interest  in  a  diversified 
portfolio  of  debt  or  equity  investments 
consistent  with  the  investment  policies 
and  objectives  of  the  Client  Plans. 

The  Bank  believes  that  there  are 
material  advantages  to  the  Client  Plans 
from  the  use  of  the  Funds.  TheFimds 
arc  valued  on  a  daily  basis,  in  contrast 
to  certain  collective  investment  funds 
maintained  by  the  Bank  which  are 
valued  monthly.  The  daily  valuation 
permits  (i)  immediate  investment  of 
Client  Plan  contributions  in  various 
types  of  investments;  (ii)  greater 
flexibility  in  transferring  assets  from  one 
type  of  investment  to  another:  and  (iii) 
daily  redemption  of  investments  for 
purposes  of  making  distributions  under 
the  Client  Plan.  In  addition,  information 
concerning  the  investment  performance 
of  the  Funds  is  available  in  newspapers 
of  general  circulation  which  allows 
Client  Plan  fiduciaries  to  monitor  the 
investment  performance  of  such  assets 
on  a  daily  basis  rather  than  monthly. 

All  investments  of  Client  Plan  assets 
in  the  Funds  will  occur  either  through 
the  direct  purcha.se  of  shares  of  the 


"Since  the  Client  Plans  generally  are  not  subject  - 
to  federal  or  stale  income  taxe.s  and  do  not  need  to 
seek  tax-free  income,  the  Bank  does  not  anticipate 
that  the  Client  Plans  will  invest  in  The  1784  Tax- 
Exempt  Medium-Term  Income  Fund.  The  1784 
Massachii.setts  Tax-Exempt  Income  Fund.  The  1784 
Tax-Free  Money  Market  Fund,  The  Connecticut 
Tax-Exempt  Income  Fund.  The  1784  Rhode  Island 
Tax-  Exempt  Income  Fund  or  any  other  tax-exempt 
Fund 


Funds  for  a  Client  Plan  by  the  Bank,  the 
transfer  by  the  Bank  of  Client  Plan 
assets  from  one  Fund  to  another  Fund, 
or  a  daily  automated  sweep  of 
uninvested  cash  of  a  Client  Plan  by  the 
Bank  into  one  or  more  Funds  previously 
designated  by  the  Client  Plan  for 
sweeping  such  cash.  Any  such 
investments  for  the  Client  Plans  will  bo 
made  pursuant  to  the  Second 
Fiduciary's  prior  written  authorization 
and  annual  reauthorization  to  the  Bank. 

4.  No  sales  commissions  or 
redemptron  fees  are  charged  in 
connection  with  the  purchase  or  sale  of 
shares  of  the  Funds.  However,  the  Bank 
states  that  the  Funds  may  pay  a 
distribution  fee  to  the  Funds' 
distributor,  provided  that  such 
distributor  is  unrelated  to  the  Bank  and 
the  Client  Plans.  Thus,  the  Bank  does 
not  and  will  not  receive  fees  payable 
pursuant  to  Rule  12b-l  in  connection 
with  transactions  involving  any  shares 
of  the  Funds.  The  current  distributor  for 
the  Funds  is  SEI  Financial  Services 
Company  (the  Distributor),  a  wholly- 
owned  subsidiary'  of  SEI  Corporation 
(SEI).  According  to  the  distribution  plan 
adopted  by  the  Funds  pursuant  to  Rule 
12b-l  under  the  1940  Act,  the 
Distributor  receives  a  distribution  fee 
equal  to  an  annual  rate  of  0.25%  of  each 
of  the  Funds'  average  daily  net  assets. 
The  distribution  fee  is  calculated  daily 
and  paid  monthly.  For  all  of  the  current 
Funds,  the  distribution  fees  have  been 
waived  by  the  Distributor  since  the 
formation  of  the  Funds. 

SEI  Financial  Management 
Corporation,  a  wholly-owned  subsidiary 
of  SEI,  also  serves  as  the  administrator, 
dividend  disbursing  agent,  shareholder 
servicing  agent,  and  transfer  agent  for 
the  current  Funds.  The  Bank  states  that 
SEI  and  its  subsidiaries  are  unrelated  to 
the  Bank  and  its  affiliates. '>' 

5.  The  Bank  serves  as  the  investment 
advisor  for  the  Funds  and  charges  the 
Funds  for  this  ser\ice  i-n  accordance 
with  investment  advisory  agreements 
(the  .'\greements)  between  the  Bank  an<l 
each  Fund.  The  Bank  is  currently  the 
sole  investment  adviser  to  the  Funds' 
existing  portfolios  and  presently 
contemplates  no  change  for  such 
portfolios.  However,  the  Bank  states  that 
it  may  utilize  third  party  sub-advisers  in 
the  future  to  enhance  the  investment 


'"  Wi'.h  respect  to  .-•ny  fees  paid  bv  the  Funds  In 
parties  unrelated  to  the  Bank  and  its  aflTliatrs.  lh>- 
LK'part.Tient  notes  that  the  Bank,  as  a  trustee  or 
in\es;.nient  manager  for  a  Client  Plan's  a.sscts  t.h.ii 
are  invested  in  the  Funds,  has  a  flducia.-y  duty  !o 
ensure  that  the  fees  indirectly  paid  by  a  plan  to 
third  (wrties  are  reasonable.  The  Dcpa.-lrpent  note, 
further  that  the  Bank  should  ensure  that  services 
performed  by  the  Ba.ik  or  an  afHIiate  for  a  Fund  are 
not  duplicative  of  any  similar  services  performed  liv 
thi.-d  parties 
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alternatives  and  the  investment  advisory 
services  available  to  the  Funds  for 
certain  new  portfolios.  The  Agreements 
allow  the  Bank  to  receive  monthly 
investment  advisory  fees  based  on  a 
percentage  of  the  average  daily  net 
assets  of  each  of  the  Funds.  The 
Agreements  and  the  fees  received  by  the 
Bank  are  approved  by  the  Board  of 
Directors  of  the  Funds  (the  Funds' 
Directors),  in  accordance  with  the 
applicable  provisions  of  the  1940  Act. 
The  Bank  also  serves  as  the  custodian 
and  accountant  for  the  Funds  for  which 
it  is  entitled  to  receive  additional  fees. 
Any  changes  in  the  fees  received  by  the 
Bank  from  the  Funds  are  approved  by 
the  Funds'  Directors.  All  of  the  Funds' 
Directors  are  independent  of  the  Bank. 

The  Bank  states  that  while  it  may  be 
engaged  by  the  Funds  in  the  future  to 
perform  additional  secondary  services, 
it  will  not  provide  brokerage  services  to 
the  Funds.  Therefore,  all  securities 
transactions  for  a  Fund's  portfolio  will 
be  executed  by  broker^dealers  unrelated 
to  the  Bank  and  will  not  generate 
commissions  or  other  fees  to  the  Bank. 

6.  The  Bank  represents  that  it  has 
designed  a  fee  structure  (the  Fee 
Structure)  which  is  at  least  as 
advantageous  to  the  Client  Plans  as  an 
offset  or  credit  arrangement,  similar  to 
that  described  in  Prohibited  Transaction 
Exemption  77-4  (PTE  77-4,  42  FR 
18732.  April  8.  1977),  whereby 
investment  advisory  fees  paid  by  the 
Funds  to  the  Bank  would  be  offset 
against  fees  paid  directly  to  the  Bank  by 
the  Client  Plans." 

Under  the  Fee  Structure,  the  Bank 
charges  its  standard  fees  to  the  Client 
Plans  for  serving  as  either  a  trustee, 
directed  trustee,  investment  manager,  or 
custodian. '2  All  fees  are  billed  on  a 


' '  PTE  77-4.  in  pertinent  pari,  permits  the 
purchase  and  sale  by  an  employee  benefit  plan  of 
shares  of  a  registered,  open-end  investment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that,  among  other  things,  the 
plan  does  not  pay  an  investment  management, 
investment  advisory  or  similar  fee  with  respect  to 
the  plan  assets  invested  in  such  shares  for  the  entire 
period  of  such  investment.  Section  n(c)  of  PTE  77- 
4  states  that  this  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by  the 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  IS  of  the  1940  Act.  Section 
11(c)  states  further  that  this  condition  does  not 
preclude  payment  of  an  investment  advisory  fee  by 
the  plan  based  on  total  plan  assets  from  which  a 
credit  has  been  subtracted  representing  the  plan's 
pro  rata  share  of  investment  advisory  fees  paid  by 
the  investment  company. 

"The  applicant  represents  that  all  teas  paid  by 
Client  Plans  directly  to  the  Bank  for  services 
performed  by  the  Bank  are  exempt  from  the 
prohibited  transaction  provisions  of  the  Act  by 
reason  of  section  40e(bK2)  of  the  Act  and  tb« 
regulations  thereunder  (s«e  29  CFR  2550.40eb-2). 
The  Department  notes  that  to  the  extent  th«ra  are 


quarterly  basis.  The  annual  charges  for 
a  Client  Plan  account  are  individually 
negotiated  with  the  Bank  based  on  the 
Bank's  standard  fee  schedules.  The 
Bank  provides  services  to  the  Client 
Plans  for  which  it  acts  as  a  trustee  with 
investment  discretion,  including  sweep 
services  for  uninvested  cash  balances  in 
such  Plans,  under  a  bundled  or  single 
fee  arrangement  which  is  calculated  as 
a  percentage  of  the  market  value  of  the 
Plan  assets  under  management.  Thus,  in 
such  instances,  there  are  no  separate 
charges  for  the  provision  of  peuticular 
services  to  the  Client  Plans.  However, 
for  Client  Plans  where  investment 
decisions  are  directed  by  a  Second 
Fiduciary,  a  separate  charge  is  assessed 
for  particular  services  where  the  Second 
Fiduciary  specifically  agrees  to  have  the 
Bank  provide  such  services  to  the  Client 
Plan.  With  respect  to  sweep  services, 
the  Bank  represents  that  such  services 
are  generally  provided  at  no  additional 
charge  and,  in  any  event,  are  provided 
only  if  approved  by  a  Second  Fiduciary 
for  the  Client  Plan  after  disclosure  of  the 
services  to  be  provided. '^  The  Bank 
states  that  in  some  cases  fees  charged  by 
the  Bank  to  a  Client  Plan  are  paid  by  the 
Client  Plan  sponsor  rather  than  by  the 
Chent  Plan. 

The  Bank  charges  the  Fimds  for  its 
services  to  the  Funds  as  investment 
adviser,  in  accordance  with  the 
Agreements  between  the  Bank  and  the 
Funds.  Under  the  Agreements,  the  Bank 
charges  fees  at  a  different  rate  for  each 
Fund,  computed  based  on  the  average 
daily  net  assets  for  the  respective  Fund. 
The  fee  differentials  among  the  Funds 
result  from  the  particular  level  of 
services  rendered  by  the  Bank  to  the 
Funds. 

The  investment  advisory  and  other 
fees  paid  by  each  of  the  existing  Funds 
are  accrued  on  a  daily  basis  and  billed 
by  the  Bank  to  the  Funds  at  the 
begirming  of  the  month  following  the 
month  in  which  the  fees  accrued.  The 
applicant  states  that  any  additional 
Funds  will  follow  the  same  monthly 
billing  arrangement. 

At  the  beginning  of  each  month 
(pursuant  to  the  terms  of  the  applicable 
Agreements)  and  in  no  event  more  than 


prohibited  transactions  under  the  Act  as  a  result  of 
services  provided  by  the  Bank  directly  to  the  Gient 
Plans  which  are  not  covered  by  section  408(bK2). 
no  relief  is  being  proposed  herein  for  such 
transactions. 

"See  DOL  Letter  dated  August  1, 1986  to  Robert 
S.  Plotkin.  Assistant  Director,  Division  of  Banking 
Supervision  and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System,  stating  the 
Department's  views  regarding  the  application  of  tb« 
prohibited  transaction  provisions  of  the  Act  to 
sweep  services  provided  to  plans  by  fiduciary  banks 
and  the  potential  applicability  of  certain  statutory 
exemptions  as  described  therein. 


one  business  day  following  the  receipt 
of  such  fees  by  the  Bank,  the  Bank 
rebates  to  each  Client  Plan  directly  with 
cash  such  Plan's  pro  rata  share  of  all 
investment  advisory  fees  charged  by  the 
Bank  to  the  Funds  (the  Rebate  Program). 
The  Bank  represents  that  each  Client 
Plan's  rebate  of  such  investment 
advisory  fees  will  include  any 
investment  advisory  fees  paid  by  the 
Bank  to  third  party  sub-advisers. 

The  Bank  retains  fees  received  from    ' 
the  Fimds  for  custody  and  shareholder 
services  and  will  retain  additional  fees 
received  in  the  future  for  other 
secondary  services.  The  Bank  states  that 
such  secondary  services  are  distinct 
from  the  services  provided  by  the  Bank 
as  trustee  to  a  Client  Plan.  Trustee 
services  rendered  at  the  Plan-level 
include  maintaining  custody  of  the 
assets  of  the  Client  Plan  (including  the 
Fund  shares,  but  not  the  assets 
underlying  the  Fund  shares),  processing 
benefit  payments,  maintaining 
participant  accounts,  valuing  plan 
assets,  conducting  non-discrimination 
testing,  preparing  Forms  5500  and  other 
required  filings,  and  producing 
statements  and  reports  regarding  overall 
plan  and  individual  participant 
holdings.  These  trustee  services  are 
necessary  regardless  of  whether  the 
Client  Plan's  assets  are  invested  in  the 
Funds.  Thus,  the  Bank  represents  that 
its  proposed  receipt  of  fees  for  both 
secondary  services  at  the  Fund-level 
and  trustee  services  at  the  Plan-level 
would  not  involve  the  receipt  of 
"double  fees"  for  duplicative  services  to 
the  Client  Plans  because  a  Fund  is 
charged  for  custody  and  other  services 
relative  to  the  individual  securities 
owned  by  the  Fund,  while  a  Client  Plan 
is  charged  for  the  maintenance  of  Plan 
accounts  reflecting  ownership  of  the 
Fund  shares  and  other  assets.'* 


"In  this  regard,  the  Department  notes  that  the 
combined  total  of  all  fees  received  by  the  Bank 
directly  and  indirectly  from  the  Client  Plans  for  the 
provision  of  services  to  the  Plans  and/or  to  the 
Funds  should  not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of  section 
408(b)(2)  of  the  Act. 

In  addition,  the  fact  that  certain  transactions  and 
fee  arrangements  are  the  subject  of  an 
administrative  exemption  does  not  relieve  a  Client 
Plan  Tiduciary  from  the  general  Tiduciary 
responsibility  provisions  of  section  404  of  the  Act. 
Thus,  the  Department  cautions  the  fiduciaries  of  the 
Client  Plans  investing  in  the  Funds  that  they  have 
an  ongoing  duty  under  section  404  of  the  Act  to 
monitor  the  services  provided  to  the  Client  Plans 
to  assure  that  the  fees  paid  by  the  Client  Plans  for 
such  services  are  reasonable  in  relation  to  the  value 
of  the  ser\'ices  provided.  Such  responsibilities 
would  include  determinations  that  the  services 
provided  are  not  duplicative  and  that  the  fees  are 
reasonable  in  light  of  the  level  of  services  provided. 

Finally,  the  Department  notes  that  the  Bank,  as 
a  trustee  and  investment  manager  for  a  Client  Plan 
in  connection  with  tha  decision  to  invest  Client 


The  Bank  states  that  the  Rebate 
Program  ensures  that  the  Bank  does  not 
receive  any  investment  advisory  fees 
from  the  Funds  as  a  result  of  the 
investment  in  the  Funds  by  the  Client 
Plans.  Thus,  the  Fee  Structure  with  the 
Rebate  Program  essentially  has  the  same 
effect  in  offsetting  the  Bank's 
investment  advisory  fees  received  from 
the  Fimds  as  an  arrangement  allowing 
for  a  credit  of  such  fees  against 
investment  management  fees  charged 
directly  to  the  Client  Plans.  The  Bank 
prefers  the  Fee  Structure  with  the 
Rebate  Program  because  it  allows  fees 
for  fiduciary  services  charged  at  the 
Plan-level  to  remain  fixed  without  any 
adjustments  to  such  fees  based  on  the 
investment  advisory  fees  paid  by  the 
Funds  to  the  B^nk.  The  Bank  notes  that 
the  Fee  Structure  also  allows  a  Client 
Plan  sponsor  to  pay  the  Client  Plan's 
fees  to  the  Bank  for  fiduciary  services 
and  still  allows  the  Client  Plan  to 
receive  a  rebate  of  such  Plan's  pro  rata 
share  of  the  investment  advisory  fees 
paid  bv  the  Funds  to  the  Bank.'* 

7.  Tne  Bank  has  established  a  system 
of  internal  accoimting  controls  for  the 
Rebate  Program.  In  addition,  the  Bank 
has  retained  the  services  of  Coopers  & 
Lybrand  of  Boston,  Massachusetts  (the 
Auditor),  an  independent  accounting 
firm,  to  audit  annually  the  rebating  of 
fees  to  the  Client  Plans  under  the  Rebate 
Program.  The  Bank  states  that  such 
audits  provide  independent  verification 
of  the  proper  rebating  to  the  Client  Plans 
of  the  investment  advisory  fees  charged 
by  the  Bank  to  the  Funds.' The  Bank 
states  further  that  information  obtained 
from  the  audits  is  used  in  the 
preparation  of  required  financial 
disclosure  reports  to  the  Client  Plans' 
fiduciaries. 

By  letter  dated  March  29,  1994,  the 
Auditor  describes  the  procedures  that 
will  be  used  in  any  annual  audit  of  the 
Rebate  Program.  The  Auditor  obtains:  (i) 
A  calculation  of  the  daily  actual 
balances  for  all  the  Fimds  and  for  the 
total  Client  Plan  shareholders  of  such 
Funds;  (ii)  a  detailed  list  of  the  expenses 
charged  to  the  Funds"  shareholders  by 
type  of  expense:  and  (iii)  calculations  of 
the  total  expenses  charged  by  the  Bank 
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Plan  assets  in  the  Funds,  has  a  fiducian,'  duty  to 
monitor  all  fees  paid  by  a  Fund  to  the  Bank,  its 
affiliates,  and  third  parties  for  services  provided  to 
the  Fund  to  ensure  that  the  totality  of  such  fees  is 
reasonable  and  would  not  involve  the  payment  of 
any  "double"  fees  for  duplicative  services  to  the 
Fund  by  such  parties. 

"  To  the  extent  that  the  Department  x>{  the 
Treasury  determines  that  this  arrangement  should 
be  deemed  a  contribution  by  an  employer  to  a 
Client  Plan  of  the  rebated  fees,  the  transaction  must 
be  examined  under  the  applicable  provisions  of  the 
Internal  Revenue  Code,  including  sections 
401(al(4l.  404and415. 


to  each  Fund  which  are  reimbursable  to 
the  Client  Plans.  The  Auditor  states  that 
every  audit  will  include,  but  not 
necessarily  be  limited  to,  an 
examination  of:  (i)  The  daily  rebate 
factors;  (ii)  the  proper  identification  of 
Client  plan  customers;  (iii)  the 
calculation  of  the  ratio  used  to 
determine  the  amount  of  expenses  to  be 
rebated  to  each  Client  Plan;  (iv)  the  total 
rebates  paid  and  a  comparison  of  this 
amount  to  the  sum  of  all  rebates  paid  to 
each  Client  Plan;  '<■  and  (v)  the  amount 
of  rebated  fees  determined  for  selected 
Client  Plan  customers  of  the  Funds  to 
ensure  that  the  rebated  amounts  were 
made  to  the  proper  Client  Plan  account. 

In  the  event  either  the  internal  audit 
by  the  Bank  or  the  independent  audit  by 
the  Auditor  identifies  that  an  error  has 
been  made  in  the  rebating  of  fees  to  the 
Client  Plans,  the  Bank  will  correct  the 
error.  With  respect  to  any  shortfall  in 
rebated  fees  to  a  Client  Plan,  the  Bank 
will  make  a  cash  payment  to  the  Plan 
equal  to  the  amount  of  the  error  with 
interest  computed  on  the  same  yield  as 
that  paid  by  The  1784  Institutional  U.S. 
Treasury  Money  Market  Fund  for  the 
period  involved.  Any  excess  rebates 
made  to  a  Client  Plan  will  be  corrected, 
to  the  extent  possible,  by  an  appropriate 
reduction  of  cash  to  the  Client  Plan 
during  the  next  payment  period  to 
accurately  reflect  the  proper  amount  of 
total  rebates  due  to  the  Client  Plan  for 
the  period  involved. 

8.  With  respect  to  the  receipt  of  fees 
by  the  Bank  from  a  Fund  in  connection 
with  any  Client  Plan's  investment  in  the 
Fund,  the  Bank  states  that  a  Second 
Fiduciary  receives  full  and  detailed 
written  disclosure  of  information 
concerning  the  Fund  in  advance  of  any 
investment  by  the  Client  Plan  in  the 
Fund.  On  the  basis  of  such  information, 
the  Second  Fiduciary  authorizes  in 
writing  the  investment  of  assets  of  the 
Client  Plan  in  the  Fund  and  the  fees  to 
be  paid  by  the  Fund  to  the  Bank.  In 
addition,  the  Bank  represents  that  the 
Second  Fiduciary  of  each  Client  Plan 
invested  in  a  particular  Fund  will 
receive  full  written  disclosure,  in  a 
statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  the  Bank  to 
the  Funds  for  secondary  services,  which 
are  above  the  rate  reflected  in  the 
prospectus  for  the  Fund,  at  least  30  days 
prior  to  the  effective  date  of  such 
increase.  In  the  event  that  the  Bank 
provides  an  additional  secondary 
service  to  a  Fund  for  which  a  fee  is 


"•In  this  regard,  the  Auditor  recomputes  cash 
rcK:eived  in  connection  with  the  rebate  of  each 
Client  Plan's  fees  to  ensure  the  proper  amount  of 
cash  uras  issued  to  the  Client  Plan  under  the  Rebate 
Program. 


charged  or  there  is  an  increase  in  the 
amount  of  fees  paid  by  the  Funds  to  the 
Bank  for  any  secondary  services, 
resulting  from  a  decrease  in  the  number 
or  kind  of  services  performed  by  the 
Bank  for  such  fees  in  connection  with 
a  previously  authorized  secondary 
service,  the  Bank  will,  at  least  thirty 
days  in  advance  of  the  implementation 
of  such  additional  service  or  fee 
increase,  provide  written  notice  to  the 
Second  Fiduciary  explaining  the  nature 
and  the  amount  of  the  additional  service 
for  which  a  fee  will  be  charged  or  the 
nature  and  amount  of  the  increase  in 
fees  of  the  affected  Fund. '''  Such  notice 
will  be  made  separate  from  the  Fund 
prospectus  and  will  be  accompanied  by 
a  Termination  Form.  The  Second 
Fiduciary  vtdll  also  receive  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rate  of 
fees  charged  by  the  Bank  to  the  Funds 
for  investment  advisory  services  even 
though  such  fees  will  be  credited,  as 
required  by  Section  1(d)  above. 

Any  authorizations  by  a  Second 
Fiduciary  regarding  the  investment  of  a 
Client  Plan's  assets  in  a  Fund  and  the 
fees  to  be  paid  to  the  Bank,  including 
any  future  increases  in  rates  of  fees  for 
secondary  services,  are  or  will  be 
terminable  at  will  by  the  Second 
Fiduciary,  without  penalty  to  the  Client 
Plan,  upon  receipt  by  the  Bank  of 
written  notice  of  termination.  The  Bank 
states  that  a  Termination  Form 
expressly  providing  an  election  to 
terminate  the  authorization  with 
instructions  on  the  use  of  the  form  is 
supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  include  the 
following  information: 

(a)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(b)  Failure  to  return  the  form  will 
result  in  continued  authorization  of  the 


''With  re.spcd  to  increases  in  fees,  the 
Department  notes  that  an  increase  in  the  amount  of 
a  fee  for  an  existing  secondary  service  (other  than 
through  an  increase  in  the  value  of  the  underlying 
assets  in  the  Kundsl  or  the  imposition  of  a  fee  for 
a  newly-established  secondary  service  shall  be 
considered  an  increase  in  the  rate  of  such  fees. 
However,  in  the  event  a  secondary  service  fee  has 
already  been  described  in  writing  to  the  Second 
Fiduciary  and  the  Second  Fiduciary  has  provided 
authorization  for  the  fee.  and  such  fee  was 
temporarily  waived,  no  further  action  by  the  Bank 
would  be  required  in  order  for  the  Bank  to  receive 
such  fee  at  a  later  time.  Thus,  for  example,  no 
further  disclosure  would  be  necessary  if  the  Bank 
had  received  authorization  for  a  fee  for  custodial 
services  from  Plan  investors  and  subsequently 
determined  to  waive  the  fee  for  a  period  of  time  in 
order  to  attract  new  investors  but  later  charged  the 
fee. 
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Bank  to  engage  in  the  subject 
transactions  on  behalf  of  the  Client  Plan. 

The  Termination  Form  may  be  used  to 
notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Ghent  Flan 
requesting  such  termination  within  one 
business  day  following  receipt  by  the 
Bank  of  the  form.  The  Bank  states  that 
if,  due  to  circumstances  beyond  the 
control  of  the  Bank,  the  sale  cannot  be 
executed  within  one  business  day,  the 
Bank  will  complete  the  sale  within  the 
next  business  day. 

Any  disclosure  of  information 
regarding  a  proposed  increase  in  the  rate 
of  any  fees  for  secondary  services  will 
be  accompanied  by  an  additional 
Termination  Form  with  instructions  on 
the  use  of  the  form  as  described  above. 
Therefore,  the  Secor^d  Fiduciary  will 
have  prior  notice  of  the  proposed 
increase  and  an  opportunity  to 
withdraw  from  the  Funds  in  advance  of 
the  date  the  increase  becomes  effective. 
Although  the  Second  Fiduciary  will  also 
have  notice  of  any  increase  in  the  rates 
of  fees  charged  by  the  Bank  to  the  Funds 
for  investment  advisory  services, 
through  an  updated  prospectus  or 
otherwise,  such  notice  will  not  he 
accompanied  by  a  Termination  Form 
since  all  increases  in  investment 
advisory  fees  will  be  rebated  by  the 
Bank  to  the  Client  Plans  and  will  be 
subject  to  an  annual  reauthorization  as 
described  above.  However,  if  the 
Termination  Form  has  tjeen  provided  to 
the  Second  Fiduciary  for  the 
authorization  of  a  fee  increase,  then  a 
Termination  Form  for  an  annual 
reauthorization  will  not  be  provided  by 
the  Bank  for  that  year  unless  at  least  six 
months  has  elapsed  since  the 
Termination  Form  was  provided  for  the 
fee  increase. 

The  Bank  states  that  the  Second 
Fiduciary  always  receives  a  current 
prospectus  for  each  Fund  and  a  written 
statement  giving  full  disclosure  of  the 
Fee  Structure  prior  to  any  investment  in 
the  Funds.  The  disclosure  statement 
explains  why  the  Bank  beUeves  that  the 
investment  of  assets  of  the  Client  Plan 
in  the  Funds  is  appropriate.  The 
disclosure  statement  also  describes 
whether  there  are  any  limitations  on  the 
Bank  with  respect  to  which  Client  Plan 
assets  may  be  invested  in  shares  of  the 
Funds  and,  if  so,  the  nature  of  such 
limitations.'" 


'•See  section  11(d)  of  PTE  77-4  which  requires, 
in  pertinent  part,  that  an  independent  plan 
fiduciary  receive  a  current  prospectus  issued  by  the 
investment  company  and  a  full  and  detailed  written 
disclosure  of  the  investment  advisory  and  other  fees 
charged  to  or  paid  by  ihn  plan  and  the  inve.slmenl 
company,  including  a  discussion  of  whether  there 
are  any  limitations  on  the  nduciar^/investment 


The  Bank  states  further  that  the 
Second  Fiduciary  receives  an  updated 
prospectus  for  each  Fund  at  least 
annually  and  either  annual  or  semi- 
annual financial  reports  for  each  Fund, 
which  include  information  on  the 
Auditor's  findings  as  to  the  proper 
rebating  of  the  investment  advisory  fees 
by  the  Bank  to  the  Client  Plan.  The  Bank 
also  provides  monthly  reports  to  the 
Second  Fiduciary  of  all  transactions 
engaged  in  by  the  Client  Plan,  including 
purchases  and  sales  of  Fund  shares. 

9.  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds. 
In  addition,  no  redemption  foes  are  paid 
in  connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds.  As  noted 
above  in  Paragraph  4,  the  Bank  does  not 
receive  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  the  transactions.  The 
applicant  states  further  that  all  other 
dealings  between  the  Client  Plans  and 
the  Fimds,  the  Bank  or  any  affiliate,  are 
on  a  basis  no  less  favorable  to  the  Client 
Plans  than  such  dealings  are  with  the 
other  shareholders  of  the  Funds. 

10.  In  summary,  the  applicant 
represents  that  the  transactions 
described  herein  satisfy  the  statutory 
criteria  of  section  408(a]  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  Fimds  provide  the  Client  Plans 
with  a  more  effective  investment  vehicle 
than  collective  investment  funds 
maintained  by  the  Bank  without  any 
increase  in  investment  m2nagement, 
advisory  or  similar  fees  paid  to  the 
Bank;  (b)  the  Bank  requires  annual 
audits  by  an  independent  accounting 
firm  to  verify  the  proper  rebating  to  the 
Client  Plans  of  investment  advisory  fees 
charged  by  the  Bank  to  the  Funds;  (c) 
with  respect  to  any  investments  in  a 
Fund  by  the  Client  Plans  and  the 
payment  of  any  fees  by  the  Fund  to  the 
Bank,  a  Second  Fiduciary  receives  full 
written  disclosure  of  information 
concerning  the  Fund,  including  a 
current  prospectus  and  a  statement 
describing  the  Fee  Structure,  and 
authorizes  in  writing  the  investment  of 
the  Client  Plan's  assets  in  the  Fund  and 
the  fees  paid  by  the  Fund  to  the  Bank; 
(d)  any  authorizations  made  by  a  Client 
Plan  regarding  investments  in  a  Fund 
and  fees  paid  to  the  Bank,  or  any 
increases  in  the  rates  of  fees  for 
secondary  services  which  are  retained 
by  the  Bank,  are  or  will  be  terminable 

at  will  by  the  Client  Plan,  without 
penalty  to  the  Client  Plan,  upon  receipt 
by  the  Bank  of  written  notice  of 


adviser  with  respect  lo  which  plan  assets  may  be 
invested  in  shares  of  the  investment  company  and. 
if  so.  the  nature  of  such  limitations. 


termination  fi-om  the  Second  Fiduciary; 
(e)  no  commissions  or  redemption  fees 
are  paid  by  the  Client  Plan  in 
connection  with  either  the  acquisition 
of  Fund  shares  or  the  sale  of  Fund 
shares;  (f)  the  Bank  does  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  transactions;  and  (g)  all  dealings 
between  the  Client  Plans,  the  Funds  and 
the  Bank,  are  on  a  basis  which  is  at  least 
as  favorable  to  the  Client  Plans  as  such 
dealings  are  with  other  shareholders  of 
the  Funds. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  Second  Fiduciaries 
of  Client  Plans  that  are  currently 
invested  in  the  Funds,  as  of  the  date  the 
notice  of  the  proposed  exemption  is 
published  in  the  Federal  Register. 
where  the  Bank  provides  services  to  the 
Funds  and  receives  fees  which  would  be 
covered  by  the  exemption,  if  granted. 
Notice  to  interested  persons  shall  be 
provided  by  first  class  mail  within 
fifteen  (15)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  all  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  (45)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Amended  Profit  Sharing  Plan  and  Trust 
of  Walker  Products  Co.,  Inc.  (the  P/S 
Plan) 

Located  in  Lincoln.  Kansas 
lApp.  No.  D-097981 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570.  Subpart  B 
(55  FR  32836.  32847,  August  10,  1990.) 
If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
certain  farm  land  (the  Land)  by  the 


IVS  Plan  to  Mr.  Lloyd  Walker,  a  33Vj% 
shareholder  of  the  P/S  Plan  sponsor  and 
a  party  in  interest  with  respect  to  the  P/ 
S  Plan,  provided  thai  the  following 
conditions  are  satisfied: 

(1)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(2)  The  P/S  Plan  will  receive  the  fair 
market  value  of  the  Land  as  determined 
at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  and 

(3)  The  P/S  Plan  will  pay  no  expenses 
associated  with  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  in  May.  1974, 
is  a  profit  sharing  plan,  which  currently 
has  two  participants.  As  of  September  1. 
1994.  the  P/S  Plan  had  $101,468  in  total 
as.sets.  The  P/S  Plan's  trustees  are  Albert 
Walker.  Craig  Walker  and  Joyce  Walker 
(the  P/S  Plan  Trustees).  Craig  Walker  is 
the  president  of  Walker  Products 
Company  Inc.  (the  Employer).  Lloyd 
Walker  is  a  33'/^%  shareholder  of  the 
Employer.  However,  Lloyd  Walker  has 
retired  from  the  Employer  on  December 
31.  1982,  and  received  distributions 
from  the  P/S  Plan  on  February  28.  1983. 
The  Employer  is  a  Subchapter  "C" 
Kansas  corporation  which  is  in  the 
farming  business.  The  applicant 
represents  that  until  approximately 
August.  1985.  the  Employer  maintained 
two  plans  (collectively;  the  Plans),  the 
r/S  Plan  and  the  Money  Purchase  Plan 
(M/P  Plan).  The  M/P  Plan  was 
terminated  in  August.  1985.  and  its 
assets  were  rolled  over  into  the  P/S  Plan 
approximately  May.  1986. 

2.  On  May  5, 1975.  the  M/P  Plan 
purchased  the  79.6  acre  tract  of  Land  for 
$57,000  in  cash  from  Edward  Hamilton, 
the  executor  of  the  Estate  of  Marie 
Jensen,  neither  of  which  had  any 
relationship  to  the  Plans.  Lloyd  Walker, 
or  the  Employer.  At  the  time  that  the 
Land  was  purchased  it  represented 
78.95%  of  the  M/P  Plan's  assets.  It  is 
represented  that  the  original  decision  to 
purchase  the  Land  was  made  by  the 
M/P  Plan  Trustees  who  deemed  it  a  safe 
investment  which  could  produce 
income  from  farming  operations  and  a 
reasonable  rate  of  return.  The  Land  was 
held  by  the  M/P  Plan  from  the  date  of 
original  acquisition  until  approximately 
May.  1986,  when  the  M/P  Plan's  assets, 
including  the  Land,  were  transferred 
into  the  P/S  Plan. 

3.  The  Land  is  currently  encumbered 
with  a  first  mortgage  which  was  entered 
into  on  August  31.  1994.  in  the 
principal  amount  of  $30,000.  The 
applicant  represents  that  the  P/S  Plan 
Tnistees  borrowed  the  money  (the  Loan) 
in  order  lo  pay  out  distributions.  The 
Loan  was  made  by  Farmers  National 
Bank,  which  is  unrelated  to  the  P/S  Plan 


and  the  Employer.  The  P/S  Plan 
Trustees  intend  to  pay  off  the  Loan  with 
the  proceeds  firom  the  proposed  sale. 

4.  It  is  represented  that  since  its 
original  acquisition,  the  Land  has  been 
rented  or  operated."  Since  April.  1985 
and  currently,  the  Land  has  been  rented 
on  a  crop  share  basis  to  Lowell  Vonada 
(Mr.  Vonada).  an  unrelated  third  party. 
Under  this  arrangement.  Mr.  Vonada  as 
the  tenant  receives  60%  of  the  crops  and 
the  P/S  Plan  receives  40%  of  the  crops. 
It  is  also  represented  that  currently  there 
are  no  crops  growing  on  the  Land. 

5.  Lloyd  Walker  now  desires  to 
purchase  the  Land  from  the  P/S  Plan  in 
a  one-time  rnsh  purchase.  The  Land  was 
appraised  (the  Appraisal)  on  October  18, 
1994.  by  Frank  L.  Princ  (Mr.  Princ).  an 
independent  Kansas  State  Certified 
General  R.E.  appraiser.  Mr.  Princ  stated 
that  the  purpose  of  the  Appraisal  is  to 
estimate  the  market  value  of  the  Land 
on  an  "as  is"  basis.  The  Land,  located 

in  Lincoln  County.  Kansas,  contains 
approximately  82  acres.^  of  which  76.2 
acres  are  in  cultivation,  and  the 
remaining  acres  are  primarily  woodland 
and  waste.  In  determining  the  fair 
market  value  of  the  Land.  Mr.  Princ 
utilized  the  sales  comparison  approach 
and  the  income  approach,  but  relied 
mainly  on  the  sales  approach  as  the 
primary  basis  for  the  value  estimate  of 
the  Land.  Accordingly,  as  of  October  18. 
1994.  Mr.  Princ  determined  the  fair 
market  value  of  the  Land  to  be  $64,000. 

6.  The  applicant  maintains  that  the 
Land  has  yielded  revenue  for  the  Plans. 
The  applicant  submitted  a  "return  on 
investment"  analysis  (the  Analysis)  on 
the  Land,  covering  the  period  1976 
through  1994.  Return  on  investment 
value  ratios  were  derived  by  the 
applicant  by  dividing  the  estimated  net 
income  by  the  original  acquisition  price 
of  the  Land  for  each  year  of 
ownership.2'  An  average  of  the  "return 
on  investment"  figures  was  determined 
to  be  6.98%.  Therefore,  according  to  the 
Analysis,  the  Plans  received  an  average 


'''With  regard  to  the  Land  being  operated,  the 
applicant  represents  (hat  for  a  short  period  of  time 
the  employees  of  the  Employer  (the  Employees) 
were  paid  to  provide  farming  services.  However,  the 
applicant  represents  thai  the  Employees  were  not 
compensated  for  these  farming  services  by  either  of 
the  Plans.  It  is  further  represented  that  no  renter, 
at  any  time,  has  been  a  party  in  interest  with  respect 
to  the  Plans. 

^The  applicant  represents  that  82  acres  shown 
by  Mr.  Princ  probably  come  from  the  Lincoln 
County  Appraiser's  office.  The  applicant  also 
maintains  that  their  reference  to  the  Land  as 
containing  79.6  acres  is  based  on  the  number  of 
tillable  acres  on  the  Land. 

"  With  respect  to  the  Analysis,  the  applicant 
represents  that  with  respect  to  the  period  1986 
through  1994.  the  data  was  Piitimated  to  reflect  pio 
rata  income  and  expenses  for  the  Land,  rxriuding 
any  unrealized  gain  due  to  the  change  in  fair  market 
value  of  (he  Land. 


yield  of  6.98%  for  their  investment  in 
the  Land. 

7.  The  applicant  represents  that  the 
transaction  is  administratively  feasible, 
in  the  interest  and  protective  of  the 
P/S  Plan.  Lloyd  Walker  will  purchase 
the  Land  at  its  fair  market  value  in  a 
one-time  cash  transaction.  The 
transaction  is  protective  and  in  the  best 
interest  of  the  P/S  Plan  because  as  a 
result  of  this  transaction  the  P/S  Plan 
will  receive  the  fair  market  value  of  the 
Land  as  determined  at  the  time  of  the 
sale  by  an  independent,  qualified 
appraiser.  The  transaction  would  also  be 
in  the  interest  of  the  P/S  Plan  because 

it  <vill  enable  the  P/S  Plan  to  sc  l',  an 
illiquid  asset  which  currently  represents 
in  excess  of  50%  of  the  P/S  Plan's  total 
assets  and  which  had  little  appreciation 
in  value  over  time.^^  The  sale  will 
enable  the  P/S  Plan  Trustees  to  pay  off 
the  Loan  and  to  acquire  investments 
with  a  higher  yield.  The  applicant  also 
represents  that  the  P/S  Plan  will  incur 
no  expenses  as  a  result  of  the 
transaction  described  herein. 

8.  In  summary,  tlie  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(1)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(2)  The  P/S  Plan  will  receive  the  fair 
market  value  of  the  Land  as  determined 
at  the  time  of  the  sale  by  an 
independent.  quaUfied  appraiser;  and 

(3)  The  P/S  Plan  will  pay  no  expenses 
associated  with  the  sale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Delaware  Trust  Capital  Management, 
Inc.  (DTCM) 

Located  in  Wilmington.  Delaware 
lApp.  No.  D-098531 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847. 
August  10. 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  certain  rollover 
individual  retirement  accounts  (the 


-•'The  Department  expre.sses  no  opinion  as  to 
whether  the  Plan's  acquisition  and  holding  of  ihr 
Ljind,  a»  well  as  the  operation  of  the  l.and  by  the 
Employees,  violated  any  provision  of  part  4  of  Title 
I  ol  the  Act.  and  no  relief  is  provided  hurci.-i 


UMI 
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IRAs)  of  their  interests  in  certain 
securities  (the  Securities)  to  DTCM,  a 
disqualified  person  with  respect  to  the 
IRAs,  provided  the  following  conditions 
are  satisfied:  (1)  The  sale  is  a  one-time 
transaction  for  cash;  (2)  no  commissions 
or  other  expenses  are  paid  by  the  IRAs 
in  connection  with  the  sale;  (3)  the  IRAs 
receive  the  greater  of:  (a)  the  fair  market 
value  of  the  Securities  as  of  June  30, 
1994,  plus  accrued  interest,  less 
principal  repayments  received,  or  (b) 
the  fair  market  value  of  the  Securities  as 
of  the  time  of  the  sale  as  determined  by 
a  quahfied,  independent  expert. ^^ 

Sumwnry  of  Facts  and  Representations 

1.  DTCM  is  a  Delaware  corporation 
which  is  engaged  in  the  business  of 
providing  trust  and  other  fiduciary 
services  to  individuals,  businesses  and 
non-profit  entities,  including  employee 
pension  plans  and  individual  retirement 
accounts. 

2.  DTCM  was  the  trustee  of  the  USA 
Training  Academy,  Inc.  Profit  Sharing 
Plan  (the  Plan),  and  is  the  trustee  of  the 
IRAs,  which  are  rollover  individual 
retirement  accounts  for  five  former 
participants  (the  Affected  Participants) 
in  the  Plan.  DTCM  (and  its  parent 
company,  Delaware  Trust  Company) 
have  served  as  trustee  of  the  Plan  and 
the  IRAs  from  November  1,  1984  until 
the  present.  The  applicant  is  a  wholly 
owned  subsidiary  of  Delaware  Trust 
Company,' which  in  turn  is  a  wholly 
owned  subsidiary  of  Meridian  Bancorp, 
Inc. 

3.  In  1994,  the  Plan's  Administrator 
advised  the  applicant,  DTCM,  that  the 
Plan's  sponsor  intended  to  terminate  the 
Plan  and,  in  that  connection,  would  be 
instructing  DTCM  to  liquidate  the  Plan 
assets  and  make  distributions  to  the 
remaining  Plan  participants.  In 
response.  DTCM  informed  the  Plan 
Administrator  that  there  was  no  readily 
discernible  market  for  the  Securities. 
The  Securities  included  the  following 
two  obligations: 

(a)  SEARS  ROEBUCK  &  CO  MTG  SEC 
PAR  CTF  (the  Sears  Securities),  which 
are  mortgage-backed  obligations  issued 
by  the  Sears  Mortgage  Securities  Corp. 
These  Securities  pay  10.36%  in  interest 
and  mature  July  25,  2018.  The  Plan 
acquired  a  participating  certificate  for 
198,992  imits  of  these  obligations  in 
July,  1988  for  $196,200  (unit 
cost=$0.99).  The  Plan  has  received  all 
scheduled  payments  of  principal  and 
interest. 

(b)  AMERICAN  SVNGS  &  LOAN 
ASSN  BRAZOR  CNTY  PART  CTF  (the 


American  Securities),  which  are 
mortgage-backed  obligations  issued  by 
American  Savings  and  Loan  Association 
of  Brazoria  County,  Texas.  Each  loan  is 
a  guaranteed  FHA  Title  I  loan.  These 
Securities  pay  9.5%  in  interest  and 
mature  January  9,  2002.  The  Plan 
acquired  198.161.88  units  in  April.  1987 
at  a  unit  cost  of  $1  per  unit.  The  Plan 
has  received  all  scheduled  payments  of 
principal  and  interest. 

4.  DTCM  determined  that  as  of  June 
30.  1994.  the  Sears  Securities  had  a  fair 
market  value  of  $24,163.78.  This  fair 
market  value  was  established  by  Sears' 
mortgage  subsidiary,  a  brokerage  house 
providing  master  servicing  for  Sears' 
mortgage  pass-through  certificates 
which  is  a  sister  subsidiary  to  Sears 
Mortgage  Securities  Corp.,  the  issuer  of 
the  Sears  Securities.  DTCM  also 
determined  that  as  of  June  30, 1994,  the 
American  Securities  had  a  fair  market 
value  of  $49,416.80.  The  applicant 
represents  that  this  fair  market  value 
was  established  by  A.W.  Dougherty,  an 
unrelated  brokerage  house  specializing 
in  fixed-  income  securities. 

5.  DTCM,  the  Plan  sponsor,  the  Plan 
and  the  Affected  Participants  entered 
into  an  agreement  (the  Agreement)  in 
1994  that  provided  for  the  orderly 
liquidation  of  the  Plan  without  the 
delay  that  would  have  been  caused  by 
attempting  to  convert  the  Securities  to 
cash.  Following  the  execution  of  the 
Agreement  on  August  30,  1994,  the 
applicant  liquidated  the  Plan  assets 
(excluding  the  Securities).  The  Plan 
Administrator  then  determined  the 
value  of  each  participant's  account 
based  upon  the  cash  proceeds  of 
liquidation  and  the  fair  market  value  of 
the  Securities  as  of  June  30,  1994  (see 
rep.  4,  above). 2*  The  Affected 
Participants  received  pro  rata  shares  of 
(i)  the  cash  proceeds  of  the  liquidation 
of  the  Plan's  assets  and  (ii)  the 
Securities.  The  value  of  each  Affected 
Participant's  account  was  distributed  to 
the  IRAs,  individual  retirement  rollover 
accounts  established  by  DTCM  on 
behalf  of  the  Affected  Participants  and 
for  which  DTCM  serves  as  trustee.  The 
IRAs  currently  hold  a  total  of  14,628.32 
units  of  the  Sears  Securities  and 
41,501.40  units  of  the  American 
Securities. 

6.  The  applicant  has  requested  an 
exemption  to  permit  DTCM  to  purchase 
the  Securities  from  the  IRAs.  DTCM  will 
pay  the  greater  of  (i)  the  fair  market 
value  as  of  June  30, 1994,  increased  by 


'"Pursuant  to  29  CFR  2510.3-2(d).  the  IRAs  are 
not  within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  497S  of  the  Code. 


'•The  applicant  represents  that,  based  on  the 
valuation  methods  described  in  rep.  4.  the  fair 
market  value  of  the  Securities  on  )une  30,  1994.  was 
at  least  as  great  as  the  fair  market  value  of  the 
Securities  on  August  31,  1994.  the  date  liquidation 
of  the  Plan  commenced. 


any  interest  payments  in  arrears  as  of 
the  date  of  purchase  by  the  applicant, 
and  reduced  proportionately  for  any 
principal  repayments  received,  or  (ii) 
the  fair  market  value  of  the  Securities  as 
of  the  date  of  the  sale  as  determined  by 
a  qualified,  independent  expert.  The 
IRAs  will  pay  no  fees,  commissions  or 
other  expenses  in  connection  with  the 
transaction.  The  applicant  represents 
that  the  Securities  have  been 
determined  by  Ms.  Janet  Milanese,  Vice 
President  of  Starboard  Capital  Markets. 
Inc..  an  independent  expert  in 
Philadelphia.  Pa.,  as  having  a  fair 
market  value  as  of  January  31,  1995 
which  is  less  per  unit  than  the  June  30. 
1994  figure  determined  as  described  in 
rep.  4,  above.  Accordingly,  DTCM 
proposes  to  pay  to  the  IRAs  the  June  30, 
1994  fair  market  value  of  the  Securities, 
plus  any  interest  payments  in  arrears  as 
of  the  date  of  the  transaction,  less  any 
principal  repayments  received. 

7.  The  applicant  represents  that  the 
Plan  entered  into  the  Agreement 
because  it  allowed  for  the  orderly 
liquidation  of  its  assets  and  distribution 
of  benefits  while  at  the  same  time 
protecting  the  Affected  Participants 
because  they  would  receive  at  least  as 
much  as  they  would  have  if  the  Plan 
had  been  able  to  sell  the  Securities  in  an 
arm's-length  transaction  on  the  date  of 
the  Plan's  liquidation.  The  proposed 
transaction  also  benefits  the  IRAs  since 
it  allows  the  Securities  to  be  converted 
to  cash  prior  to  maturity  at  a  price  at 
least  as  great  as  could  be  obtained  in  an 
arm's-length  transaction. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisTies  the  criteria  contained  in  section 
4975  (c)(2)  of  the  Code  because:  (a)  The 
sale  is  a  one-time  transaction  for  cash; 
(b)  no  commissions  or  other  expenses 
will  be  paid  by  the  IRAs  in  connection 
with  the  sale;  (c)  the  IRAs  will  be 
receiving  not  less  than  the  fair  market 
value  of  the  Securities  as  determined  by 
a  qualified,  independent  expert;  and  (d) 
each  of  the  Affected  Participants  is  the 
only  participant  in  his/her  own  IRA, 
and  each  has  determined  that  the 
p'roposed  transaction  is  appropriate  for 
and  in  the  best  interest  of  his/her  IRA 
and  desires  that  the  transaction  be 
consummated. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
each  of  the  Affected  Participants  is  the 
only  participant  in  his/her  own  IRA,  it 
has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  en- 
due 30  days  after  publication  of  this 
notice  in  the  Ferderal  Register 


FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  soction 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  admini.strative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  tme  and  complete,  and 
that  each  application  accurately 
de,scribes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  15th  day  of 
March,  1995. 
Ivan  Slrasfeld, 

Director  of  Exemption  Determinations 
Ptmsion  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidelines  for  the  Supervisory  Review 
Committee 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  Interpretive  Ruling  and 
Policy  Statement  95-1 — Supervisory 
Review  Committee  (IRPS  95-1). 

summary:  The  Riegle  Community 
Development  and  Regulatory 
Improvement  of  Act  (Act)  of  1994  was 
signed  into  law  on  September  23, 1994. 
Section  309  of  the  Act  requires  that 
NCUA  establish  an  independent 
appellate  process  to  review  material 
supervisory  determinations.  This 
process  must  be  established  within  180 
days  of  the  Act's  passage  or  by  March 
22, 1995.  The  Act  also  requires  that  the 
public  be  enti'lcd  to  comment  on  the 
proposed  process.  The  NCUA  Board 
issued  proposed  IRPS  94-2  on 
November  10,  1994.  The  proposed  IRPS 
would  have  established  a  Supervisory 
Review  Committee  (Committee) 
consisting  of  five  senior  staff  members 
to  hear  appeals  of  material  supervisory 
determinations.  Material  supervisory 
determinations  were  defined  in  the 
proposal  to  include  composite  CAMEL 
ratings  of  4  and  5,  significant  loan 
classifications  and  adequacy  of  loan  loss 
reserves.  The  Board  has  expanded  the 
determinations  subject  to  review  in  the 
final  IRPS  to  include  composite  CAMEL 
ratings  of  3.  4  and  5  and  all  component 
ratings  of  those  composite  ratings.  The 
final  IRPS  reduces  Committee 
membership  from  five  to  three  and 
shortens  the  time- frames  for  Committee 
action.  Additional  procedural  and 
technical  changes  are  made  in  the  final 
IRPS  as  described  in  the  Supplementarj' 
Information. 

EFFECTIVE  DATE:  March  22.  1995. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel,  at  the  above  address  or 
telephone  703-518-6540. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994.  Public  Law  103-325  (the  Act)  was 
signed  into  law  on  September  23,  1994. 
Section  309  of  the  Act  requires,  among 
other  things,  that  NCUA  and  the  federal 
banking  agencies  each  establish  an 
independent  appellate  process  to  review 
material  supervisory  determinations. 


The  Act  requires  that  the  agencies 
provide  the  public  with  notice  and 
opportunity  to  comment  on  the 
proposed  guidelines  for  the  appellate 
process  within  90  days  of  the  Act's 
passage.  The  NCUA  Board  issued 
proposed  guidelines  establishing  a 
Supervisory  Review  Committee 
(Committee)  (Interpretive  Ruling  and 
Policy  Statement  (IRPS)  94-2)  on 
November  10. 1994  (59  FR  59437. 11/ 
17/94.)  The  guidelines  were  issued  with 
a  30-day  comment  period  ending  on 
December  19, 1994.  The  NCUA  Board 
then  extended  the  comment  period  until 
January  18.  1995.  (See  59  FR  61003. 11/ 
29/94.)  The  Act  requires  that  each 
agency's  appellate  process  be 
established  not  later  than  180  days  after 
the  Act's  passage  (by  March  22, 1995). 

Forty-nine  commenters  responded  to 
the  proposed  guidelines.  The  public 
commenters  consisted  of  26  federally 
chartered  credit  unions,  7  state 
chartered,  federally-insured  credit 
unions  and  1  unidentified  credit  imion. 
8  state  credit  union  leagues,  1  state 
credit  union  regulator,  3  national  trade 
associations.  2  individual  auditors  and 
one  credit  union  manager.  The 
commenters  generally  approved  of  the 
proposed  Supervisory  Review 
Committee,  however,  there  were  several 
areas  where  many  of  the  commenters 
suggested  changes.  The  Board  has 
considered  the  public  comments  and 
suggestions  of  NCUA  staff  as  well  as  the 
proposed  guidelines  of  the  federal 
banking  agencies  (Federal  Deposit 
Insurance  Corporation.  Office  of  Thrift 
Supervision,  Office  of  Comptroller  of 
the  Currency,  and  Federal  Reserve 
Board)  in  devising  its  final  guidelines. 
An  explanation  of  the  comments 
received  and  the  resolution  of  the  issues 
in  the  final  IRPS  follows. 

Format — IRPS  or  Regulation 

The  Board  specifically  requested 
comment  on  whether  an  IRPS  was  the 
appropriate  method  to  establish  the 
appeals  process  or  whether  the  process 
should  be  established  through  a 
regulation.  Sixteen  commenters 
addressed  this  issue  and  the  response 
was  split  50/50.  Several  cf  the 
commenters  supporting  use  of  a 
regulation  believe  it  would  have  greater 
force  of  law.  The  Board  believes  that  the 
IRPS  format  is  more  appropriate  since  it 
provides  the  Board  with  some 
flexibility.  The  Board  does  not  believe 
enforceability  of  the  IRPS  will  be  a 
problem  since  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  have  been  followed  in  its 
promulgation. 


UMI 


14796 


Federal  Register  /  Vol.  60,  No.  53  /  Monday,  March  20,  1995  /  Notices 


»I« 


Committee  Composition 

According  to  the  proposed  IRPS,  the 
Committee  was  to  be  composed  of  five 
senior  staff  members:  the  Executive 
Director,  the  Director  of  the  Office  of 
Examination  and  Insurance,  the  General 
Counsel,  one  Regional  Director,  and  one 
additional  senior  staff  or  Board  staff 
member.  The  Executive  Director  was  to 
ser\'e  as  Committee  chairperson.  The 
proposed  composition  generated 
response  from  32  commenters.  Twenty- 
two  of  these  commenters  suggested 
adding  (or  completely  substituting)  non- 
NCUA  staff  to  the  Committee  to  ensure 
that  the  Committee  would  exercise 
independent  judgment.  The  Board  does 
not  have  the  authority  to  place  non- 
NCUA  staff  on  the  Committee.  The  Act 
requires  that  NCUA  establish  an 
"independent  intra-agency  appellate 
process."  (Emphasis  added.)  Non-NCUA 
staff  presence  on  the  Committee  would 
not  fulfill  the  statutory  requirement  of 
"intra-agency."  Several  commenters 
(including  ten  who  agreed  that  no  non- 
NCUA  staff  should  be  on  the 
Committee)  suggested  eliminating  the 
Regional  Director  and  alternate  Regional 
Director  from  the  Committee. 
Commenters  believed  that  the  Regional 
Director  members  would  find  it  difficult 
not  to  support  one  another,  even  though 
they  would  not  hear  appeals  occurring 
in  their  own  Regions.  The  Board  does 
not  wish  to  place  the  Regional  Directors 
in  this  position  and  has  eliminated  the 
Regional  Director  and  alternate  Regional 
Director  from  the  Committee.  In 
addition,  the  Board  believes  that  neither 
the  Executive  Director  nor  the  E\ecutive 
Assistants  to  the  Board  Members  should 
serve  on  the  Committee.  The  persons 
serving  in  these  positions  report  to  and 
represent  the  interests  of  Board 
members.  In  order  to  ensure  a  separate 
and  meaningful  final  right  of  appeal  to 
the  Board,  as  discussed  below,  these 
individuals  should  not  ser\'e  on  the 
Committee. 

A  few  commenters  noted  that  a 
Committee  composed  of  fewer 
individuals  may  be  better  able  to  handle 
the  appellate  process.  These 
commenters  noted  that  it  may  be 
difficult  to  accommodate  all  members' 
schedules  given  their  senior  status  and 
multiple  job  demands.  The  Board  agrees 
and  has  reduced  the  Committee  from 
five  to  three.  The  Committee  will  be 
composed  of  three  senior  staff  members, 
none  of  whom  are  currently  serving  as 
a  Regional  Director  or  Associate 
Regional  Director,  the  Executive 
Director  or  Executive  Assistant  to  a 
Board  Member.  One  Committee  member 
will  be  designated  as  chairperson.  All 
three  members  will  serve  for  one  vear 


terms  and  can  be  reappointed  for 
additional  terms.  The  NCUA  Chairman 
will  appoint  the  Committee  members 
and  designate  one  member  as 
Committee  chairperson. 

The  proposed  IRPS  required  that  three 
of  the  five  Committee  members  be 
present  at  each  Committee  meeting  and 
that  a  majority  vote  be  required  for 
action  on  an  appeal.  The  number  of 
Committee  members  has  been  reduced 
from  five  to  three  and  a  quorum  of  two 
must  be  present  for  each  meeting.  A 
majority  vote  of  the  entire  Committee  (at 
least  two)  is  required  for  action  on  an 
appeal. 

The  proposed  IRPS  stated  that  regular 
Committee  meetings  would  be  held 
quarterly  with  flexibility  given  to  the 
Committee  chairperson  to  cancel 
meetings  and  call  additional  meetings, 
as  needed.  Many  commenters  believed 
that  more  regular  meetings  should  be 
scheduled.  The  final  IRPS  retains  the 
requirement  for  regular  quarterly 
meetings,  again  with  flexibility  given  to 
the  Committee  chairperson  to  change 
this  schedule.  It  is  the  Board's  intention 
that  adequate  meetings  be  scheduled 
and  held  to  complete  action  on  all 
appeals  within  the  time  frames  set  forth 
below.  Time  frames  for  Committee 
action  have  been  shortened  as  requested 
by  many  commenters.  See  discussion 
below. 

Appealable  Issues 

The  Act  requires  that  material 
supervisory  determinations,  including 
determinations  relating  to  examination 
ratings,  adequacy  of  loan  loss  reserve ' 
provisions  and  loan  classifications  on 
loans  that  are  significant  to  the  credit 
union,  be  subject  to  the  appellate 
process.  The  Board  noted  in  the 
proposed  IRPS  that  it  understood  the 
reference  to  "examination"  rating  to 
mean  a  credit  union's  CAMEL  rating. 
The  Board  proposed  that  only  a  credit 
union's  composite  CAMEL  rating  of  4  or 
5  be  appealable;  component  ratings 
were  not  appealable  to  the  Committee. 
In  addition,  the  Board  noted  adequacy 
of  loan  loss  reserve  provisions  and  loan 
classifications  on  loans  that  are 
significant  to  the  credit  union  as 
appealable  issues.  The  Board  requested 
comment  on  how  it  should  define 
"significant"  for  purposes  of  identifying 
classified  loans  subject  to  the  appeals 
process. 

A  total  of  30  commenters  addressed 
the  appealability  of  certain  CAMEL 
ratings.  Most  commenters  thought  the 
ratings  subject  to  the  appeals  process 
should  be  expanded.  Thirteen 
commenters  believed  all  CAMEL  ratings 
(or  CAMELs  2-5)  should  be  appealable. 
Thnv  stated  that  credit  unions  with 


CAMEL  ratings  other  than  4  and  5  havi? 
significant  objections  to  ratings  and  that 
their  appealability  would  give  credit 
unions  the  ability  to  discuss  ratings 
with  their  examiners.  Ten  commenters 
thought  that  CAMEL  3s  should  be 
appealable.  They  noted  that  a  rating  of 
3  affects  field  of  membership 
expansions  and  some  CAMEL  3  credit 
unions  gel  increased  examinations  ami 
supervisor^'  contacts  and  are  placed 
under  letters  of  understanding  an<l 
agreement.  One  commenter  stated  that  a 
CAMEL  rating  of  3  is  perceived  as 
unsatisfactory  in  the  credit  union 
community.  Fifteen  commenters 
requested  that  at  least  some  component 
ratings  should  be  appealable.  It  was 
stated  that  composite  ratings  are  made 
up  of  components,  and  if  a  component 
rating  could  not  be  appealed,  a 
composite  rating  could  never  be 
changed.  The  Board  has  decided  to 
expand  the  appealability  of  CAMEL 
ratings.  Credit  unions  may  appeal 
composite  ratings  of  3,  4,  and  5  as  well 
of  as  all  component  ratings  of  those 
composite  ratings. 

Eleven  commenters  addressed  the 
issue  of  how  to  define  "significant"  for 
purposes  of  appealing  the  classification 
of  a  significant  loan.  Seven  of  these 
commenters  believe  that  each  credit 
union  should  determine  which  loans  an; 
significant.  Two  commenters  sugge.sted 
significant  be  defined  as  a  percentage  of 
reserves,  one  suggested  a  percentage  of 
reserve  plus  dollar  amount  of  the  loan 
and  one  suggested  that  significant  loans 
be  linked  to  reser\'e  adequacy.  The 
Board  has  determined  that  each  credit 
union  may  determine  whether  a 
classified  loan  is  "significant"  for 
purposes  of  its  appealability  to  the 
Committee. 

Several  commenters  believed 
additional  disputes  should  also  be 
subject  to  the  Supervisory  Review 
Committee.  Included  arc  disputes 
relating  to  fixed  assets,  credit  union 
service  organizations,  field  of 
membership,  mergers  and  letters  of 
understanding  and  agreement.  It  was 
also  suggested  that  the  Act  requires  that 
material  supervisory  decisions  "relating 
to  examinations"  are  appealable  and  the 
Board's  interpretation  of  the  Act  as  sot 
forth  in  the  proposed  IRPS  was  too 
narrow.  The  Board  has  determined  not 
to  further  expand  the  types  of  disputes 
covered  by  the  review  process  initially. 
The  Board  may  expand  the  disputes 
covered  after  some  experience  is  gained 
with  the  process.  In  addition,  disput(;s 
over  field  of  membership,  mergers,  and 
other  material  issues  are  already 
appealable  to  the  NCUA  Board  by  t  reiiii 
unions  not  satisfied  with  the  derisions 
of  the  Regional  Director. 


licsolution  by  Region  and  Timing  Issues 

The  proposed  IRPS  stated  that  a 
dispute  is  ripe  for  review  by  the 
Committee  only  when  the  credit  union 
establishes  that  it  has  been  unsuccessful 
in  attempting  to  resolve  the  matter  with 
the  Regional  Office.  No  time  frames 
wore  set  for  resolving  issues  at  the 
regional  level.  Fourteen  commenters 
believed  that  some  time  limit  should  be 
imposed  on  the  Region  to  make  a 
decision.  Suggestions  ranged  from  30  - 
120  days,  with  most  commenters 
favoring  30  days.  The  Board  agrees  and 
believes  that  the  Regions  should 
respond  to  these  disputes  within  30 
days.  The  proposed  IRPS  stated  that 
appeals  should  be  submitted  within  30 
days  of  the  Regional  Office's  decision. 
Seven  commenters  suggested  that  30 
days  would  not  always  provide 
adequate  time  for  a  credit  union  to 
prepare  an  appeal.  Some  of  these 
commenters  suggested  the  30  days  be 
expanded  to  45  -  60  days.  The  Board 
believes  that  30  days  is  adequate  time 
for  a  credit  union  to  make  a  decision  on 
whether  to  submit  an  appeal  and  in  an 
t  ffort  to  complete  the  appeal  process 
expeditiously,  will  not  increase  the  30 
days.  In  the  event  the  Region  does  not 
respond,  the  dispute  becomes 
appealable  to  the  Committee  after  the 
first  30  days  and  within  another  30  days 
(30  days  for  Region  to  respond,  30  days 
for  credit  union  to  submit  appeal  to 
Conmiittee).  The  Board  also  believes 
that  credit  unions  should  be  timely  in 
their  attempt  to  resolve  the  dispute  with 
the  Region.  Therefore  the  final  IRPS 
slates  that  the  credit  union  must  contact 
the  Regional  Office  within  30  days  of 
the  examiner's  final  determination. 
Si.xteen  commenters  addressed  the 
proposed  time  frames  for  the  Committee 
to  ac4  on  an  appeal.  Most  agreed  that  the 
time  frames  set  forth  would  not  result  in 
an  expeditious  appeal  as  required  by  the 
Act.  It  was  proposed  that  an  appeal  he 
submitted  by  a  credit  union  within  30 
days  of  regional  action  and  that  the 
Committee  would  make  a  decision  on 
the  appeal  within  90  days  If  additional 
information  was  needed,  the  Committee 
would  request  it  within  30  days  of 
receipt  of  the  appeal  and  the 
information  would  be  submitted  by  the 
credit  union  and/or  Regional  Office 
within  15  days.  Seven  commenters 
specifically  suggested  shorter  time 
frames  for  the  Committee  to  decide  an 
appeal,  several  others  just  noted  that  the 
time  frame  was  too  long.  One 
commenter  suggested  reducing  the  90 
days  to  30  days,  three  others  suggested 
reducing  it  to  60  days.  Three  additional 
commenters  stated  the  whole  process 
should  bo  limited  to  90  days  The  Board 
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agrees  that  the  time  for  Committee 
deliberation  should  be  reduced.  The 
final  IRPS  reduces  the  time  the 
Committee  has  to  request  additional 
information  from  30  to  15  days  and  the 
time  for  Committee  action  on  the  appeal 
from  90  to  30  days. 

Appeals  by  Federally-Insured.  State 
Chartered  Credit  Unions 

The  Act  requires  that  the  appellate 
process  be  available  at  insured 
institutions  that  NCUA  supervises.  It 
was  noted  in  the  preamble  of  the 
proposed  IRPS  that  in  cases  of  material 
supervisor)'  determinations  made  by 
NCUA.  the  Committee  would  consider 
appeals  from  all  federally  insured 
institutions  and  that  NCUA  would 
consult  with  the  state  supervisory 
authority  in  appropriate  cases.  Six 
commenters  addressed  the  issue  of 
appeals  made  by  federally-insured,  state 
chartered  credit' unions  (FISCUs).  One 
commenter  agreed  with  the  proposal, 
one  stated  that  NCUA  does  not 
supervise  FISCUs  and  believed  the 
review  process  should  not  be  available 
to  them  and  several  commenters  asked 
how  the  FISCU  reviews  process  would  be 
implemented 

NCUA  has  clear  responsibilities  with 
respect  to  the  safety  and  soundness  of 
all  federally  insured  credit  unions. 
NCUA  works  closely  with  the  various 
state  supervisor)'  authorities  in  both 
joint  and  independent  examination  of 
FISCUs.  There  are  two  basic  types  of 
FISCU  examinations  in  which  NCUA 
examiners  are  involved:  a  joint 
examination  with  the  state  examiner: 
and  an  NCUA  insurance  review. 
Normally  in  a  joint  examination,  the 
state  exammer  is  the  examiner-in-charge 
and  there  will  be  concurrence  betwenn 
the  state  and  NCUA  examiner  on  all 
substantive  exceptions  noted  in  the 
e.xamination  report.  Results  of  joint 
e.xaminations  will  normally  be  within 
the  purview  of  the  state  since  the  state 
examiner  is  the  examiner-in-charge. 
Disputes  arising  from  these 
examinations  would  not  normally  be 
subject  to  NCUA's  review  process.  An 
insurance  review,  on  the  other  hand,  is 
done  by  NCUA  examiners;  it  does  not 
involve  state  e.xaminers.  Disputes 
concerning  material  supervisory 
determinations  arising  from  insurance 
reviews  would  normally  be  subject  to 
the  review  process.  The  final  IRPS  states 
that  FISCU  appeals  of  material 
supervisory  determinations  made  by 
NCUA  examiners  should  first  be 
pursued  with  the  appropriate  NCUA 
Regional  Office  and  then,  if  not 
safisfactorily  resolved,  submitted  to  the 
Committee.  The  Committee  chairperson 
will  reverifv  that  an  NCUA  examiner 


rather  than  a  state  examiner  made  the 
disputed  determination,  and  the  appeal 
will  then  be  subject  to  review  by  the 
Committee.  Regional  staff  and  the 
Committee  will  consult  with  the  slate 
supervisor's  office  in  appropriate  cases. 

Corporate  Credit  Union  Appeals 

The  proposed  IRPS  did  not 
specifically  address  appeals  of  corporate 
credit  unions.  The  corporate  credit 
union  program  is  managed  by  the  Office 
of  Corporate  Credit  Unions  located  in 
NCUA's  central  office.  NCUA  examiners 
(rather  than  state  credit  union 
examiners)  normally  serve  as  the 
e.\aminer-in-charge  for  examinations  of 
corporate  FISCUs.  All  federally  insured 
corporate  credit  unions  (both  FCUs  and 
FISCUs)  should  contact  the  Office  of 
Corporate  Credit  Unions  rather  than  the 
regional  office  concerning  material 
supervisory  determinations  made  by 
NCUA  examiners.  The  same  linn;  Lames 
and  procedures  apply.  Staff  from  the 
Office  of  Corporate  Credit  Unions  and 
the  Committee  will  consult  with  the 
state  supervisor's  office  in  appropriate 
cases. 

Written  Appeal  and  Authorization  by 
Board  of  Directors 

Most  commenters  did  not  address 
whether  the  appeal  should  be  submitted 
in  writing.  Of  the  few  that  did  address 
the  issue,  only  one  commenter  was 
opposed.  The  final  IRPS  reflects  the 
requirement  that  the  appeal  be 
submitted  in  writing.  A  related  issue 
that  the  Board  did  not  specifically 
request  comment  on  is  whether  the 
board  of  directors  of  the  appealing 
credit  union  be  required  to  authorize  the 
appeal.  The  NCUA  believes  this  to  be  a 
fair  requirement.  The  board  of  directors 
should  be  made  aware  of  and  authorize 
any  appeal  made  to  the  Committee.  This 
requirement  will  eliminate  the  decision 
to  appeal  being  made  by  one  credit 
union  official. 

Personal  Appearance 

The  preamble  to  the  proposed  IRPS 
noted  that  personal  appearances  would 
not  be  a  regular  part  of  the  appellate 
process;  that  personal  appearances  may 
be  requested,  but  the  final  decision 
would  be  made  by  the  Committee. 
Twenty-nine  commenters  addressed 
personal  appearance  of  the  appealing 
party  and  all  agreed  that  the  credit 
union  should  be  given  the  opportunity 
to  make  a  personal  appearance  before 
the  Committee.  The  NCUA  Board  has 
reconsidered  this  issue  and  determined 
that  the  decision  on  whether  to  make  a 
personal  appearance  should  be  up  to  lh» 
appealing  credit  union.  Appealing 
credit  unions  will  be  responsible  for  all 
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of  their  costs  associated  with  a  personal 
appearance,  hi  an  attempt  to  save 
resources  of  both  appealing  credit 
unions  and  the  NCUA,  the  Conunittee 
chairperson  reserves  the  right  to  first 
attempt  to  work  out  the  dispute  via 
teleconference. 

Stay  of  Decision  Pending  Review 

Three  commenters  requested  that  any 
material  supervisory  determination 
appealed  be  stayed  pending  the 
outcome  of  the  appellate  process.  This 
issue  was  not  specifically  addressed  in 
the  proposed  IRPS.  The  NCUA  Board 
does  not  beUeve  it  appropriate  to  stay 
examination  findings  pending  appeal. 
Safety  and  soiuidness  concerns  require 
that  examination  findings  remain  in 
place  and  that  any  action  that  the  NCUA 
deems  appropriate  based  on  these 
findings  be  taken. 

Role  of  NCUA  Board 

The  proposed  IRPS  required  that  all 
Committee  decisions  be  submitted  to 
the  NCUA  Board.  The  Board  would  then 
have  7  days  to  review  the  decision.  If  a 
majority  of  the  Board  members  agreed, 
the  decision  would  become  final.  If  a 
majority  did  not  agree,  the  decision 
would  be  considered  by  the  Board  on 
final  appeal.  Six  commenters  addressed 
this  issue.  One  agreed  with  the  proposal 
and  four  stated  that  the  decision  should 
not  go  to  the  Board,  but  that  the 
appealing  credit  union  shovdd  have  a 
right  to  appeal  the  Committee  decision 
to  the  Board.  One  commenter  suggested 
that  only  Committee  decisions  opposed 
to  the  appealing  credit  union  should  go 
to  the  Board.  The  Board  has 
reconsidered  this  issue  and  determined 
that  all  appeahng  credit  unions  as  well 
as  the  NCUA  offices  involved  should 
have  a  right  to  appeal  to  the  Board.  The 
Committee  decision  is  appealable  to  the 
NCUA  Board  within  30  days  of  receipt 
by  the  parties. 

Other  Appeals 

One  commenter  requested  that  the 
Board  include  in  the  IRPS  other  types  of 
appealable  issues  that  are  available  to 
credit  imions  and  credit  imion 
members.  A  section  has  been  added  to 
the  final  IRPS  setting  forth  provisions  of 
the  NCUA  Rules  and  Regulations  which 
address  various  formal  and  informal 
appeals  processes.  Also  noted  in  this 
section  are  other  types  of  disputes 
(chartering,  insurance  applications,  field 
of  membership  expansions,  merger,  etc.] 
which  are  appealable  to  the  NCUA 
Board. 

Retaliation 

The  Act  requires  that  NCUA  ensure 
that  safeguards  exist  for  protecting  the 


appellant  from  retaliation  by  agency 
examiners.  The  proposed  IRPS  stated 
that  credit  unions  could  seek  redress 
from  alleged  retaliation  through  NCUA's 
Office  of  Inspector  General.  Seven 
commenters  addressed  this  issue,  with 
five  suggesting  rotation  of  examiners  if 
retaliation  is  found  to  exist.  The  final 
IRPS  sets  forth  the  types  of  actions  that 
may  be  taken  against  an  NCUA 
employee,  including  rotation  of 
examiners,  when  retahation  is  found  to 
exist. 

Exhaustion  of  Administrative  Remedies 

Two  commenters  asked  whether  a 
credit  union  would  have  to  use  the 
appellate  process  before  proceeding  to 
court'  on  a  dispute  subject  to  the 
Committee's  jurisdiction.  Since  the 
appellate  procedure  is  part  of  NCUA's 
administrative  process,  it  appears  that  if 
a  credit  union  did  not  pursue  the 
process  and  filed  directly  in  court,  it 
would  not  have  exhausted  its 
administrative  remedies.  Unless 
otherwise  noted,  this  would  be  true  for 
any  of  NCUA's  appeal  procediues.  The 
Board  has  determined  not  to  address 
this  issue  in  the  IRPS,  as  it  is  a  principle 
of  general  administrative  law. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  small  credit  unions 
(those  imder  SI  million  in  assets).  The 
appeal  procedures  set  forth  apply 
equally  to  all  credit  unions.  The 
procedures  are  not  mandatory.  Only 
those  credit  unions  wishing  to  appeal 
are  subject  to  its  provisions.  It  is  not 
anticipated  that  small  credit  unions  will 
use  the  appeal  procedures  any  more  or 
less  than  large  credit  unions. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  IRPS 
applies  to  all  federally  insured  credit 
unions  (both  federally  chartered  credit 
unions  and  federally-insured,  state 
chartered  credit  unions  (FISCUs)),  as 
required  by  the  Act  It  may  have  a  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  However, 
the  Act  requires  diat  the  process  apply 
to  FISCUs. 


Paperwork  Reduction  Act 

Although  it  was  noted  in  the  proposal 
that  the  IRPS  would  impose  paperworic 
requirements  subject  to  the  Paperwork 
Reduction  Act,  upon  further 
consideration,  including  consultation 
with  the  Office  of  Management  and 
Budget,  the  Board  has  concluded  that 
the  IRPS  is  exempt  from  the  Paperwork 
Reduction  Act  pursuant  to  44  U.S.C. 
3518(c)(l)(B)(ii).  According  to  this 
section,  the  Paperwork  Reduction  Act 
does  not  apply  to  an  administrative 
action  or  investigation  involving  an 
agency  against  specific  individuals  or 
entities. 

By  the  National  Credit  Union 
Administration  Board  on  March  13, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  IRPS  95-1  is 
established  as  follows: 

[Nole:  The  following  ruling  will  not  appear 
in  the  Code  of  Federal  Regulations.) 

1.  Authority:  Section  309  of  the  Riegle 
Community  Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law  103- 
325. 

2.  IRPS  95-1  is  estabUshed  as  follows: 

Interpretive  Ruling  and  Policy 
Statement  95-1 — Supervisory  Review 
Conunittee 

Section  309  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  requires  that 
NCUA  establish  an  independent  intra- 
agency  appellate  process  to  review 
material  supervisory  determinations. 
The  NCUA  Board  hereby  estabUshes  a 
Supervisory  Review  Committee 
(Conunittee)  to  implement  Section  309. 

It  is  NCUA  policy  to  maintain  good 
communication  with  all  credit  unions  it 
supervises.  Credit  unions,  examiners 
and  regional  and  central  office  staff  are 
encouraged  to  resolve  disagreements 
informally  and  expeditiously.  The 
NCUA  Board  expects  that  most  disputes 
will  be  handled  in  that  manner.  The 
Supervisory  Review  Committee  and 
other  appeals  processes  are  available  for 
certain  disputes  that  cannot  be  resolved 
informally. 

A — Committee  Structure,  Scope  and 
Procedures 

The  Supervisory  Review  Committee 
shall  consist  of  three  regular  members  of 
the  NCUA's  senior  staff  as  appointed  by 
the  NCUA  Chairman.  None  of  the 
members  shall  be  currently  serving  as  a 
Regional  Director,  Associate  Regional 
E)irector,  Executive  Director  or 
Executive  Assistant  to  a  Board  Member. 
One  member  shall  be  designated  by  the 


NCUA  Chairman  as  chairperson.  All 
three  Committee  members  shall  serve 
for  one  year  terms  and  may  be 
reappointed  for  additional  terms.  Each 
member  of  the  Committee  shall  have 
one  vote  and  a  quorum  (two  members) 
shall  be  present  at  each  Committee 
meeting.  Meetings  may  be  held  in 
person  or  via  teleconference.  A  majority 
vote  of  the  full  Committee  (two  votes)  is 
required  for  action  on  an  appeal. 
Regular  Committee  meetings  shall 
generally  be  held  quarterly.  Additional 
meetings  will  be  scheduled  or  regular 
meetings  canceled,  as  appropriate,  by 
the  chairperson  on  an  as  needed  basis. 

Appeals  of  material  super\'isory 
determinations  made  by  NCUA  may  be 
made  by  all  federally  insured  credit 
unions  (federal  credit  imions  (FCUs) 
and  federally-insured,  state  chartered 
credit  unions  (FISCUs)). 

Material  supervisory  determinations 
are  limited  to:  (1)  Composite  CAMEL 
ratings  of  3,  4,  and  5  and  all  component 
ratings  of  those  composite  ratings;  (2) 
adequacy  of  loan  loss  reserve 
provisions;  and  (3)  loan  classifications 
on  loans  that  are  significant  as 
determined  by  the  appealing  credit 
union. 

An  ECU,  other  than  a  corporate  ECU, 
must  contact  the  regional  office 
regarding  the  examiner's  decision 
within  30  days  of  the  examiner's  final 
determination.  The  decision  must  be 
appealed  to  (postmarked  or  received  by) 
the  Committee  either  30  days  after  a 
regional  determination  or  60  days  after 
the  regional  office  has  been  contacted  if 
it  has  not  made  a  determination. 

A  FISCU,  other  than  a  corporate 
FISCU,  must  contact  the  Regional  Office 
within  30  days  of  the  NCUA  examiner's 
final  decision.  The  Region  will  verify 
that  the  determination  being  appealed 
was  made  by  an  NCUA  examiner.  If  the 
decision  was  made  by  the  state,  the 
appeal  wall  be  turned  over  to  the  state 
for  appropriate  action.  If  the  decision 
was  made  by  the  NCUA  examiner,  the 
dispute  will  be  handed  by  the  Region 
and  become  appealable  to  the 
Committee  either  30  days  after  a 
regional  determination  or  60  days  after 
tlie  regional  office  has  been  contacted  if 
it  has  not  made  a  determination.  The 
Committee  chairperson  will  reverify 
that  the  determination  was  made  by 
NCUA.  Regional  staff  and  the 
Committee  will  notify  and  consult  with 
the  state  supervisory  authority  in 
appropriate  cases. 

All  federally  insured  corporate  credit 
unions  (FCUs  and  FISCUs)  must  contact 
the  Office  of  Corporate  Credit  Unions 
concerning  its  examiner's  final 
determination  and  then  the  Committee 
within  the  same  time  frames.  Staff  from 


the  Office  of  Corporate  Credit  Unions 
and  the  Committee  will  consult  with  the 
state  supervisory  authority  in 
appropriate  cases  involving  corporate 
FISCUs. 

The  board  of  directors  of  the 
appealing  credit  union  must  authorize 
that  the  appeal  be  filed.  Appeals  shall 
be  submitted  in  writing  and  shall  be 
mailed  or  delivered  to  Chairman, 
Supervisor>'  Review  Committee.  NCUA, 
1775  Duke  Street.  Alexandria,  VA 
22314-3428. 

Appeals  may  be  made  by  letter,  and 
shall  include  ^e  name  of  the  appellant 
credit  union,  the  material  supervisory 
determination  being  appealed  and  the 
reasons  for  the  appeal.  Appellants  are 
encouraged  to  submit  all  information 
and  supporting  documentation  relevant 
to  the  matter  in  dispute. 

Appellants  are  entitled  to  a  personal 
appearance  before  the  Committee.  The 
Committee  chairperson  reserves  the 
right,  however,  to  attempt  to  work  out 
the  dispute  through  teleconference. 

The  material  supervisory 
determination  remains  in  affect  pending 
appeal.  The  appeal  does  not  prevent  the 
NCUA  from  taking  any  action,  either 
formal  or  informal,  that  it  deems 
appropriate  during  the  pendency  of  the 
appeal. 

■Phe  Committee  may  request 
additional  information  from  the 
appellant  and/or  the  Regional  Office 
within  15  days  of  its  receipt  of  the 
appeal.  The  information  must  be 
submitted  to  the  Committee  within  15 
days  of  receipt  of  the  Committee 
request.  The  Committee  shall  make  a 
determination  on  the  appeal  within  30 
days  from  the  date  of  the  receipt  of  an 
appeal  by  the  Committee  or  of  its  receipt 
of  any  requested  additional  information. 
These  time  requirements  are  subject  to 
adjustment  by  the  Committee,  whether 
on  its  own  or  upon  request  of  the 
appellant  or  the  Region  involved. 

The  Committee  decision  is  appealable 
to  the  NCUA  Board  within  30  days  of 
receipt  by  the  parties. 

B — Other  Appeals 

Procedures  for  various  formal  and 
informal  adjudicative  and  non- 
adjudicative actions  and  proceedings 
not  covered  by  the  Supervisor^'  Review 
Committee  are  found  in  Parts  709 
(creditor  claim  appeals),  745  (share 
insurance  appeals),  792  (Freedom  of 
Information  Act  appeals)  and  747 
(appeals  of  various  administrative  and 
enforcement  actions)  of  the  NCUA  Rules 
and  Regulations  (12  CFR  709,  745,  792. 
and  747).  These  parts  should  be 
reviewed  to  determine  the  procedures 
which  apply  for  a  particular  appeal.  In 
addition,  the  NCUA  Board  serves  as  the 


final  administrative  decision  maker  for 
major  disputes  that  are  not  otherwise 
covered  by  this  IRPS  or  Parts  709.  745, 
792  or  747.  These  include  disputes  over 
chartering,  insurance  applications,  field 
of  membership  expansion,  merger, 
certain  corporate  credit  union  matters, 
charter  changes  and  letters  of 
xmderstanding  and  agreement.  These 
issues  should  first  be  pursued  through 
the  appropriate  Regional  Office  or  the 
Office  of  Corporate  Credit  Unions. 
Appeals  concerning  these  matters 
should  be  addressed  to  the  NCUA  Board 
and  submitted  through  the  appropriate 
Regional  Office  or  the  Office  of 
Corporate  Credit  Unions. 

C — Retaliation 

Alleged  acts  of  retaliation  should  be 
reported  to  NCUA's  Inspector  General, 
who  is  authorized  by  Congress,  under 
the  Inspector  General  Act,  to  receive 
and  investigate  complaints  and  other 
information  regarding  abuse  in  agency 
programs  and  operations. 

Any  retaliation  by  NCUA  staff  against 
a  credit  union  making  any  type  of 
appeal  will  subject  the  employee  to 
appropriate  disciplinary  or  remedial 
action  by  the  appropriate  supervisor. 
Such  disciplinary  or  remedial  action 
may  include  oral  or  written  warning  or 
admonishment,  reprimand,  suspension 
or  separation  from  employment,  change 
in  assigned  duties,  or  disquaUfication 
from  a  particular  assignment,  including 
prohibition  from  participating  in  any 
examination  of  the  credit  union  that  was 
the  subject  of  the  retaliation. 

|FR  Doc.  95-^705  Filed  3-17-95:  8:45  ami 

BILLING  CODE  7535-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New. 

2.  The  title  of  the  information 
collections:  FOIA  Customer  Satisfaction 
Survey. 
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3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  the  collection  is 
required:  One-time. 

5.  Who  will  be  required  or  asked  to 
report:  Volimtary  submittal  by 
requesters  who  receive  a  final  response 
from  the  NRC  to  a  Freedom  of 
Infonnation  Act  (FOIA)  request  during  a 
three-month  survey  period. 

6.  An  estimate  of  the  number  of 
responses:  Approximately  200  surveys 
will  be  dispatched  and  an  estimated  150 
responses  will  be  received. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Total  hours  for 
the  one-time  survey  is  37.5  (15  minutes 
per  response). 

8.  Section  3504(h).  Pub.  L.  96-511 
does  not  apply. 

9.  Abstract:  The  NRC  is  surveying  all 
requesters  who  receive  a  final  response 
from  the  NRC  to  a  Freedom  of 
Information  Act  (FOIA)  request  during  a 
three-month  survey  period.  The  survey 
will  assess  customer  perceptions  of  the 
NRC  FOIA  process,  and  will  identify 
areas  for  improvement. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW..  (Lower  Level).  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer 
Troy  Hillier,  Office  of  Information  & 
Regulatory  Affairs  (3150-0000),  NEOB- 
10202.  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  Jo. 
Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Comniission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  95-6732  Filed  3-17-95;  8:45  am) 
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Pocket  No.  030-01786;  License  No.  19- 
00296-10] 

The  National  Institutes  of  Health 
Issuance  of  Director's  Decision  Under 
10  C.F.R.  2.206  (DD-a5-05) 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  United  States 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  has  issued  a  decision 
concerning  a  Petition  dated  December  2, 
1993,  submitted  by  the  North  Bethesda 
Congress  of  Citizen's  Associations 


regarding  the  National  Institutes  of 
Health  (NIH),  Bethesda,  Maryland. 

The  Petition  requested  that  the 
Commission  suspend  License  Condition 
24,  which  authorizes  NIH  to  incinerate 
radioactive  waste  on  the  Bethesda 
campus,  pending  resolution  of  several 
regulatory  issues.  The  Petition  also 
requested  copies  of  the  environmental 
assessments  and/or  safety  evaluations 
that  form  the  base  for  the  NRC's 
authorization  of  License  Condition  21, 
which  raised  the  sewer  disposal  limit 
for  radioactive  materials  to  8  Ci  per 
year,  and  License  Condition  28,  which 
authorizes  storage  of  radioactive  waste 
at  the  NIH  Poolesville  facility.  Finally, 
the  Petition  requested  a  copy  of  future 
correspondence  between  NRC  and  NIH 
regarding  these  matters. 

After  review  of  the  Petition,  the 
Director  has  determined  that  Petitioner's 
request  to  suspend  License  Condition  24 
(License  Condition  27  in  the  current 
License)  was  mooted  by  the  removal  of 
that  Condition  from  the  License. 
Petitioner's  request  for  a  copy  of 
environmental  assessments  and/or 
safety  evaluations  that  form  the  bases 
for  authorization  of  license  Conditions 
21  and  28  cannot  be  granted.  However, 
certain  documents  submitted  by  the 
Licensee  in  support  of  license 
amendment  apphcations  in  coimection 
with  License  Conditions  21,  24,  and  28 
have  been  supplied  to  Petitioner. 
Petitioner's  request  for  a  copy  of  future 
correspondence  between  NRC  and  NIH 
regarding  these  matters  was  granted. 
The  reasons  for  this  Decision  are 
explained  in  a  "Director's  Decision 
Under  10  C.F.R.  2.206"  (DD-95-05), 
which  is  available  for  public  inspection 
in  the  Commission's  Piiblic  Document 
Room  located  at  2120  L  Street,  N.W., 
Washington,  D.C.  20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  C.F.R. 
2.206(c).  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision, 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rocicville,  Maryland  this  5th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 

Robert  M.  Bemero, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

BtLUNG  CODE  TSM-OI-M 

DIRECTOR'S  DECISION  UNDER  10  C.FJL 
2.206 


I.  Introduction 

By  letter  addressed  to  the  Executive 
Director  for  Operations,  dated  December 
2, 1993,  Arlene  S.  Allen,  on  behalf  of 
the  North  Bethesda  Congress  of  Citizen's 
Associations,  Inc.  (North  Bethesda 
Congress,  or  Petitioner),  requested  that 
NRC  take  action  with  respect  to  the 
National  Institutes  of  Health  (NIH.  or 
the  Licensee)  in  Bethesda.  Maryland. 

Petitioner  requests  that  the  NRC:  (1) 
suspend  License  Condition  24  of  the 
NIH  Materials  License  No.  19-00296-10 
(License),  which  authorizes  NIH  to 
dispose  of  licensed  materials  by 
incineration,  pending  resolution  of  two 
regulatory  issues:  (a)  no  environmental 
report  or  environmental  assessment  has 
been  completed  regarding  the 
incineration  of  radioactive  waste  on 
NIH's  Bethesda  campus;  and  (b)  there 
may  be  less  than  adequate  monitoring  to 
ensure  that  radioactive  effluents  are 
within  regulatory  limits;  (2)  provide 
copies  of  the  NRC  environmental 
assessments  and/or  safety  evaluations 
that  provide  the  bases  for  (a)  an 
exception  from  10  CFR  §  20.303(d) 
limits  regarding  radioactive  materials 
discharges  into  sanitary  sewer  systems 
(License  Condition  21);  and  (b)  approval 
of  the  construction  and  operation  of  a 
low  level  waste  storage  facility  at  NIH's 
Poolesville  campus  (License  Condition 
28);  and  (3)  forward  a  copy  of  future 
correspondence  between  NRC  and  NIH 
regarding  these  matters  to  the  North 
Bethesda  Congress. 

The  Petitioner  asserts  the  following  as 
bases  for  these  requests:  (1)  NIH  has  not 
completed  or  submitted  to  the  NRC  an 
environmental  report  regarding 
radiological  releases  from  incinerators  at 
the  Bethesda  campus,  and  the  NRC  has 
not  issued  an  environmental  assessment 
or  impact  statement  regarding  NIH 
radiological  emissions,  as  required  by 
the  National  Environmental  Policy  Act 
and  10  CFR  51.21,  51.45  and  51.60(b); 
(2)  licensing  the  disposal  of  radioactive 
waste  by  incineration  is  a  federal  action 
subject  to  the  NEPA  process;  (3)  because 
releases  from  the  NIH  incinerators  are 
capable  of  exceeding  regulatory  limits 
and  will  increase  over  the  next  few 
years,  and  because  total  radiological 
emissions  from  NIH  are  sufficient  to 
warrant  environmental  analysis,  the 
continued  burning  of  radioactive  waste 
by  NIH  without  an  environmental  report 
and  environmental  assessment  are  in 
noncompliance  with  NRC 
environmental  regulations;  (4)  although 
NRC  cited  NIH  for  its  failure  to 
adequately  monitor  radioactive  effluents 
and  NIH  committed  to  install 
instrumentation  for  continuous 
monitoring  as  a  corrective  action  for 


having  exceeded  its  yeeriy  radioactive 
effluent  release  limit  to  unrestricted 
areas  for  1987,  no  continuous 
monitoring  for  radioactive  airborne 
effluents  exists  for  the  NIH  incinerator 
stacks;  (5)  it  is  not  clear  that  the  box 
monitoring  system  installed  by  NIH 
adequately  detects  radioactive  waste, 
and  small  amounts  of  iodine  continue  to 
be  identified  in  the  incinerator  ash, 
indicating  that  medical  waste  still  gets 
into  the  incinerators;  and  (6)  it  is 
unclear  that  NIH  methods  to  assess 
radioactive  effluent  releases  at  the 
incinerators  satisfy  regulatory 
requirements  and  provide  assurance 
that  Part  20  limits  are  being  met. 

The  NRC  staff  provided  a  partial 
response  to  North  Bethesda  Congress  by 
letter  dated  February  24, 1994.  The  staff 
acknowledged  receipt  of  the  Petition, 
and  denied  Petitioner's  request  to 
suspend  License  Condition  24  pending 
resolution  of  the  Petition.  The  denial  of 
the  request  to  suspend  License 
Condition  24  was  based  on  findings  of 
the  then  most  recent  NRC  Inspection 
Report.  Inspection  Report  Na  030- 
01786/92-001,  which  concluded  that 
emissions  from  the  incinerators  at  the 
NIH  Bethesda  campus  were  within 
regulatory  limits  and  that,  despite  some 
deficiencies,  the  incineration  operation 
was  under  adequate  control.  The  NRC 
staff,  therefore,  determined  that  there 
was  no  inomediate  risk  to  public  health 
and  safety  frt>m  continued  operation  of 
the  incinerators.  The  February  24, 1994, 
letter  granted  Petitioner's  request  for 
copies  of  environmental  assessments 
and/or  safety  evaluations  insofar  as  such 
documents  exist  and  could  be  retrieved. 
A  later  seartih  of  the  active  and  archived 
NRC  files  disclosed  no  such  docimients. 
The  February  24, 1994,  letter  also 
granted  Petitioner's  request  for  copies  of 
all  correspondence  with  the  Licensee 
concerning  the  matters  raised  by 
Petitioner. 

As  of  May  1994,  all  three  incinerators 
were  taken  out  of  service  by  NIH.  In  a 
letter  dated  August  10, 1994,  NIH 
committed  to  permanently  stop  all 
incineration  of  low  level  radioactive 
waste  at  its  Bethesda  campus,  and 
requested  a  hcense  amendment  to  delete 
License  Condition  27  (formerly  License 
Condition  24)  from  License  No.  19- 
00296-10.  This  application  was  granted 
by  NRC  on  November  3,  1994. 

I  have  completed  my  evaluation  of  the 
matters  raised  by  Petitioner,  and  have 
determined  that,  for  the  reasons  stated 
below.  Petitioner's  request  to  suspend 
authority  to  incinerate  pursuant  to 
License  Condition  24,  pending 
performance  of  an  environmental 
assessment  and  an  enviroimiental  report 
with  regard  to  ii>cineration  operations. 
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and  pending  review  of  incinerator 
operating  procedures,  is  moot. 
Petitioner's  request  for  environmental 
assessments  and/or  safety  evaluations  in 
connection  with  License  Conditions  21 
and  28  cannot  be  granted  because  the 
NRC  was  not  required  to  perform 
environmental  assessments  or  formal 
safety  evaluations  in  connection  with 
the  low  level  radioactivity  associated 
with  NIH  discharges  to  the  sanitary 
sewer  system  and  with  the  low  level 
waste  storage  facility  at  NIH's 
Poolesville  campus,  as  explained  below. 
Documents  constituting  the  informal 
equivalent  of  an  environmental  review 
or  safetj'  evaluation  in  connection  with 
License  Conditions  21,  24.  and  28,  will 
bo  supplied  to  Petitioner.  Petitioner's 
request  for  a  copy  of  all  correspondence 
between  NRC  and  NIH  regarding  these 
matters  was  granted  by  the  NRC  staff 
letter  dated  February  24, 1994. 

II.  Background 

The  NIH  specific  license  of  broad 
scope.  No.  19-00296-10,  was  issued  in 
December  1956  by  the  Atomic  Energy 
Commission  (AEC).  The  license  is  due 
to  ex-pire  in  May  1995.  The  License 
replaced  a  set  of  nine  licenses  that  had 
been  issued  to  different  institutes  or 
laboratories  of  NIH.  At  the  time  of 
issuance  of  this  broad  scope  license, 
short-lived  radioactive  waste  (half-life 
under  ICO  days)  was  allowed  to  decay 
in  storage  and  was  then  disposed  of  as 
ordinary  waste.  Long-fived  solid  and 
liquid  wastes  were  incorporated  into 
concrete  and  shipped  for  disposal. 
There  was  no  license  condition 
permitting  incineration  of  licensed 
material,  and  sewer  disposal  of  licensed 
material  was  limited  to  1  Ci/yr. 
provided  other  conditions,  such  as 
average  concentration  limits,  were  met. 

Soon  after  the  License  was  issued, 
NIH  requested  authorization  to 
incinerate  dead  animals  used  in 
experiments,  and  other  combustible 
waste  containing  tritium  (H-3),  carbon- 
14  (C-14),  and  sulphur-35  (S-35)  in  the 
two  general  purpose  incinerators  then  in 
use  on  campus.  This  request  was 
granted  as  License  Condition  12  in 
February  1959.  In  April  1968.  License 
Condition  21  was  approved  to  extend 
the  incineration  authorization  to 
include  incineration  of  any  byproduct 
material,  provided  the  effluent 
concentration  limits  specified  in  the 
regulations  were  met  for  the  air  efOuents 
from  the  incinerators,  as  well  as  for 
disposal  of  the  ash  resulting  from 
incineration.  Byproduct  material  is 
defined  in  NRC  regulations  as  "any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  radiation 
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incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material".  10 
CFR  20.1003.  This,  in  effect,  means  any 
radioactive  material  produced  in  a 
nuclear  reactor,  other  than  plutonium, 
which  is  considered  special  nuclear 
material.  H-3,  C-14,  and  S-35  are  all 
byproduct  materials.  Special  nuclear 
material  is  any  material  that  has  the 
potential  for  use  as  fuel  in  a  nuclear 
reactor,  including  plutonium,  uranium- 
233.  and  uranium  enriched  in  the 
isotope  233  or  in  the  isotope  235. 

In  1961,  NIH  requested  raising  the 
sewer  disposal  limit  from  1  to  20  Ci/yr. 
In  response  to  this  request.  NRC 
authorized  an  increase  in  the  sewer 
disposal  limit  irom  1  Ci/yr  to  3  Ci/yr  in 
October  1961,  as  reflected  in  License 
Condition  21.  In  April  1968,  following 
another  request,  the  sewer  disposal  limit 
was  raised  to  5  Ci/yr,  and  in  April  1969, 
the  License  Condition  was  amended  to 
raise  the  sewer  disposal  limh  from  5  Ci/ 
yr  to  its  current  level  of  8  Ci/yr. 

License  Condition  24,  authorizing 
incineration  of  byproduct  material,  and 
the  License  Condition  21,  authorizing 
disposal  of  up  to  8  Q/)^  of  radioactive 
material  to  the  sewer,  have  not  changed 
materially  since  they  were  first  issued. 

The  NRC  regulations  pertaining  to 
incineration  and  sewage  disposal  appear 
in  10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation",  first 
implemented  in  1957.  The  initial  1957 
version  of  10  CFR  Part  20  limited  the 
quantity  of  licensed  and  other 
radioactive  material  released  into  the 
sewerage  system  to  1  Ci/>T.  Limits  were 
also  imposed  on  the  average 
concentrations  of  radioactive  materials 
in  the  sewer  releases.  The  regulations  in 
10  CFR  Part  20  were  revised  in  1982  to 
raise  the  disposal  limit  for  discharges  to 
sanitary  sewerage  systems  irom  1  Ci/yr 
to  a  total  of  7  Ci/yr,  of  which  up  to  5 
Ci/yr  may  be  H-3,  up  to  1  Ci/yr  C-14, 
and  up  to  1  Ci/yr  all  other  isotopes 
combined.  Permission  to  incinerate 
radioactive  waste  in  the  form  disposed 
of  at  NIH  was  sought  through  the 
mechanism  then  applicable  to  permit 
licensees  to  apply  for  approval  of  a 
waste  disposal  method  provided  in  10 
CFR  20.302,  "Method  of  obtaining 
approval  of  proposed  disposal 
procedures." 

An  application  for  a  license 
amendment  to  permit  interim  storage  of 
low-level  radioactive  waste  at  the  NIH 
Animal  Center  in  Poolesville.  Maryland, 
was  submitted  to  the  NRC  in  October 
1992.  In  the  same  submittal,  NIH  also 
requested  an  increase  in  its  possession 
limits  for  carbon-14  from  2  to  3  cu.-ies. 
and  for  phosphonis-32  from  2  to  4 
curies.  "The  increases  in  possession 
limits  were  requested  to  provide 
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flexibility  in  waste  storage.  The  stated 
reason  for  the  request  to  store  waste  was 
partly  to  allow  decay  of  short-Uved 
activity  before  disposal,  and  partly  in 
anticipation  of  a  reduction  or 
elimination  of  options  for  permanent 
disposal  of  low-level  radioactive  waste, 
such  as  the  anticipated  closiire  of  the 
Barnwell,  South  CaroUna  waste  disposal 
facility.  In  January  1993.  the  NRC 
authorized  use  of  the  Poolesville  facility 
for  interim  storage  of  low-level 
radioactive  waste,  as  reflected  in 
License  Condition  28. 

m.  Discussion 

A.  Petitioner's  Request  for  Suspension 
of  Incineration  Operations  Was  Mooted 
by  Amendment  of  the  NIH  License 

As  explained  above,  NIH's  authority 
to  incinerate  radioactive  waste  was 
terminated  by  the  NRC  Staffs  November 
3. 1994,  grant  of  NIH's  application  for  a 
license  amendment  to  remove  License 
Condition  27.  Consequently.  Petitioner's 
request  for  suspension  of  NIH 
incineration  operations  is  moot. 
Similarly,  any  past  deficienices  in  NIH's 
incineration  monitoring  program  '  need 
not  be  addressed,  other  than  to 
emphasize  that  if.  in  the  future,  NIH 
were  to  request  authorization  to  resume 
incineration  operations,  the  NRC  staff, 
as  part  of  its  evaluation  of  such  a 
request,  would  review  the  incineration 
program  and  operating  procedures  and 
require  correction  of  any  deficiencies  in 


'  NIH  incinerator  efnuents  were  within  the  10 
CFR  Part  20  regulatory  limits  specified  by  the 
license,  and  the  incineration  operation  was  under 
adequate  control.  See  NIH  Inspection  Report  No. 
030-01786/92-001  (September  14,  1992)  and  NRC 
Inpsection  Report  No.  030-01786/94-001  (July  S, 
1994).  Nonetheless,  there  were  soma  weai  areas  in 
the  program,  as  indicated  by  the  the  possibility  that 
the  amount  of  iodine  that  was  released  in  effluents 
may  have  exceeded  ALARA  goals.  See  NRC 
Inspection  Report  No.  030-01786/94-01.  The 
Licensee's  As  Low  As  Reasonably  Achievable 
(ALARA)  commitment,  incorporated  into  License 
Condition  27  by  the  July  1986  application  for 
authority  to  incinerate  radioactive  materials, 
obligates  the  Licensee  to  have  a  program  with  the 
objective  of  limiting  the  average  annual 
concentration  of  radioactive  material  in  the 
incinerator  stack  effluents  to  ten  per  cent  of  the  10 
CFR  Part  20,  Appendbc  B,  Table  U.  values.  The 
indications  that  the  incineration  effluents  may  have 
exceeded  this  ten  percent  limit  in  1993  were 
inferential,  and  could  not  be  verified  on  the  basis 
of  available  data.  The  NRC  staff  determined  that  the 
ash  residue  data  collected  by  the  Licensee  was  not 
speciHc  enough  to  permit  a  determination  whether 
Jodine-125  releases  did  in  fact  violate  the  License 
Condition  27  requirement  to  have  an  ALARA 
program  with  the  objective  of  limiting  the  average 
annual  concentration  of  radioactive  material  in  the 
incinerator  stac);  effluent  to  10  per  cent  of  the  10 
CFR  Part  20.  Appendix  B.  Table  n,  values.  The 
available  data,  however,  indicates  that  the  annual 
average  concentrations  of  radioactive  materials  in 
the  incinerator  effluents  were  probably 
substantially  below  the  10  CFR  Part  20.  Appendix 
B,  Table  n.  limits  for  the  1990  through  1993  time 
period  reviewed  in  the  May  1994  NRC  inspection. 


the  monitoring  program  ^  before  granting 
such  a  request. 

B.  Request  for  Environmental 
Assessments  and  Environmental 
Reports 

1.  Incineration  of  Radioactive  Waste 

Petitioner  contends  that  incineration 
of  radioactive  wastes  and  potentially 
contaminated  medical  wastes  by  NIH, 
without  complete  environmental  reports 
and  environmental  assessments,  is  in 
violation  of  NRC  regulations  and  the 
National  Environmental  Policy  Act 
(NEPA).  Petitioner  further  states  that,  in 
the  Statement  of  Consideration 
accompanying  the  newly  revised  10 
CFR  Part  20.  NRC  retained  the 
requirement  for  prior  approval  of 
incineration  on  a  site  specific  basis  and 
that  NRC  rejected  the  notion  that 
disposal  of  radioactive  waste  by 
incineration  is  simply  just  another  form 
of  general  effluent  release,  and  thus 
approval  of  incineration  is  subject  to  the 
NEPA  process.  Petitioner  also  claims 
that  because  radiological  releases  from 
the  NIH  incinerators  are  capable  of 
exceeding  regulatory  limits,  as 
discussed  in  the  1988  NRC  Inspection 
Report  No.  030-01786/88-001,  NIH 
total  radiological  emissions  warrant 
environmental  analyses. 

The  initial  authorization  to  incinerate 
H-3.  C-14,  and  S-35.  as  well  as  the 
1968  license  amendment  extending  this 
authorization  to  all  byproduct  materials, 
predated  both  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969.  and  NRC  regulations 
implementing  NEPA  (10  CFR  Part  51), 
which  became  effective  in  1974.  There 
was.  therefore,  no  requirement  at  the 
time  of  these  amendments  to  conduct  an 
environmental  assessment.  A  review  of 
NRC  records  pertaining  to  the  NIH 
Ucenses  failed  to  identify  any  formal 
environmental  assessments  or  safety 
evaluations  in  connection  with  these 
license  amendments.  However,  related 
correspondence  between  NRC  and  NIH 
indicate  that  authorization  to  incinerate 
radioactive  wastes  was  granted  on  the 
condition  operations  be  conducted 
vidthin  the  effluent  limits  imposed  by  10 
CFR  Part  20.  The  total  activity 
incinerated  in  any  given  period  was 
limited  indirectly  by  hmiting  the 


'  Petitioner  also  contends  that  releases  from 
sources  other  than  the  incinerators,  such  as 
Building  21.  did  not  appear  to  be  routinely 
considered  in  conjunction  with  incinerator 
radionuclide  releases  when  computing  overall 
facility  release  totals  to  unrestricted  areas.  License 
Condition  27  imposed  limits  only  upon  incinerator 
radionuclide  releases.  Effluents  from  Building  21. 
and  from  other  buildings  on  the  IkdH  campus,  are 
limited  separately  by  other  license  conditions  and 
by  the  limiu  imposed  by  10  CFR  Part  20  on 
effluents  to  unrestricted  areas. 


maximimi  allowable  concentrations  of 
radioactive  materials  in  the  effluents 
from  the  incinerator  stacks  to  the  levels 
specified  by  10  CFR  Part  20.  Appendix 
B,  Table  U. 

The  original  authorization  to 
incinerate  licensed  material  was 
reevaluated  in  connection  with  NIH's 
1988  license  amendment  application  to 
add  a  third  incinerator  of  larger  capacity 
to  the  two  existing  smaller  incinerators 
previously  authorized  for  operation.  Tlie 
license  amendment  application  was 
accompanied  by  detailed  descriptions  of 
the  incineration  facility  and  proposed 
modes  of  operation  and  control.  The 
record  also  shows  correspondence  from 
NRC  requesting  clarifications  and 
additional  information,  as  well  as 
responses  from  NIH  providing  the 
requested  information.  These 
documents  were  incorporated  into  the 
License  as  tie-down  conditions,  which 
means  that  the  Licensee  must  conduct 
operations  as  described  in  its 
application  documents.  However,  a 
formal  environmental  assessment  was 
not  prepared.  The  amendment  request 
was  granted  on  the  same  condition  as 
the  original  1959  amendment 
authorizing  incineration  of  wastes, 
which  was  that  effluents  from  the 
incinerators  must  remain  within  the 
concentration  limits  specified  by  10 
CFR  Part  20.  Appendix  B.  Tables  II. 
Incineration  at  NIH  was  authorized  only 
after  performance  of  NRC  staff  reviews 
of  the  incinerator  design  and  proposed 
methods  of  operation  and  control  of 
effluents,  including  disposal  of  the  ash 
resulting  from  incineration,  and 
consideration  of  the  public  doses 
expected  from  the  operation. 

The  NRC  practice  in  1988  was,  and 
still  is,  to  determine  on  a  case-by-case 
basis  whether  to  perform  an 
environmental  assessment  in 
connection  with  appUcations  for 
incineration  of  waste  containing 
radioactive  material,  provided  Uiat  the 
concentration  of  radioactive  materials  in 
the  incinerator  effluents  at  the  point  of 
release,  and  in  the  ash  residues,  do  not 
exceed  the  limits  specified  by  10  CFR 
Part  20.  Appendix  B.  Table  II,  and  also 
provided  that  the  dose  to  the  highest 
exposed  member  of  the  pubUc  that 
results  from  the  authorized  activity  is  no 
more  than  a  small  fraction  of  the  dose 
limit  for  individual  members  of  the 
public  (100  millirem  per  year)  specified 
by  10  CFR  §  20.1301(a)(1).  The  radiation 
dose  to  a  member  of  the  public  resulting 
from  air  effluents  depends  on  the 
concentration  of  radioactive  materials  in 
the  air  at  the  location  of  that  person. 
Limiting  the  concentrations  of 
radioactive  materials  emitted  from  the 
stack  at  the  release  point  to  those 


specified  in  10  CFR  Part  20,  Appendix 
B.  Table  D,  ensures  that  any  dose  to 
members  of  the  public  will  be  a  small 
fraction  of  the  applicable  public  dose 
limit.  This  is  due  to  the  fact  that 
dispersion  of  the  effluent  air  from  the 
stack  will  reduce  the  average 
concentration  of  radioactive  materials  in 
the  air  at  the  location  of  an  exposed 
individual  to  a  small  fraction  of  the 
limits  for  emissions  at  the  release  point, 
causing  the  delivered  dose  to  that 
individual  in  turn  to  be  a  small  fraction 
of  the  public  dose  limit.  Review  of  an 
application  to  incinerate  licensed 
materials  involves,  in  part,  verification 
that  dispersion  of  the  released  material 
during  transit,  from  the  stack  to  the 
closest  exposed  individual,  will  reduce 
the  concentrations  sufficiently  to  ensure 
a  very  small  dose  to  members  of  the 
public,  even  under  the  most 
conservative  assumptions.  Since  the 
NIH  application  proposed  limiting 
airborne  incinerator  effluents  at  the 
release  point  to  10  CFR  Part  20, 
Appendix  B.  Table  II.  limits,  the  dose  to 
the  highest  exposed  member  of  the 
public  would  be  limited  to  a  small 
fraction  of  the  dose  limit  for  individual 
members  of  the  public  specified  by  10 
CFR  §  20.1301(a)(1). 

The  NEPA  and  the  Commission's 
implementing  regulations  in  10  CFR 
Part  51  do  not  require  the  performance 
of  an  environmental  assessment  in 
connection  with  authorization  of 
incineration  of  radiological  wastes  at 
NIH.  Under  NEPA  §  102(2)(c).  42  U.S.C. 
4332(2)(c),  and  10  CFR  51.21.  an 
environmental  assessment  must  be 
undertaken  by  the  NRC  ioi  all  Ucensing 
and  regulatory  actions  except  where  the 
Commission's  regulations.  See  10  CFR 
51.20(b).  require  the  preparation  of  an 
environmental  impact  statement,  or  the 
licensing  actions  are  ehgible  for 
categorical  exclusion  from  these 
requirements  because  the  actions  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  10  CFR  51.21  and 
51.22(a).  Any  use  of  source,  byproduct, 
or  special  nuclear  materia  which 
involves  quantities  and  forms  of  these 
materials  similar  to  those  involved  in 
activities  eligible  for  categorical 
exclusion  in  10  CFR  51.22(c)(14)(i)-{xv), 
is  also  eligible  for  categorical  exclusion. 
10  CFR  51.22(c){14)(xvi).  The 
Commission  anticipated  that  the 
quantities  of  radioactive  material 
associated  with  the  fifteen  t)rpes  of 
activities  eUgible  for  categorical 
exclusion  under  10  CFR  51.22(c)(14)(i) 
-(xv)  would  involve  effluent  releases  of 
between  zero  and  12%  of  the  limits  of 
10  CFR  Part  20.  Statement  of 


UMI 


Consideration.  "Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions  and  Related  Conforming 
Amendments",  49  FR  9352,  9376-9379 
(March  12, 1984).  Applicants  who 
propose  to  limit  the  concentration  of 
radioactive  material  in  the  incinerator 
stack  effluents  to  less  than  12  per  cent 
of  the  applicable  10  CFR  Part  20  limits, 
therefore,  would  be  eligible  for  the 
categorical  exclusion  pursuant  to  10 
CFR  51.22(c)(14)(xvi).  Since  NIH 
committed,  in  its  application  for 
authority  to  incinerate  radioactive 
waste,  to  have  a  program  with  the 
objective  of  limiting  average  annual 
concentrations  of  radioactive  material  in 
the  incinerator  stack  effluents  to  10 
percent  of  the  10  CFR  Fart  20,  Appendix 
B,  Table  II,  limits,  the  NIH  application 
for  authority  to  incinerate  vras  eligible 
for  categorical  exclusion  pursuant  to  10 
CFR  51.22(c)(14)(xvi). 

NIH's  authority  to  dispose  of 
contaminated  ash  residue  from 
incinerator  operations  was  also  granted 
without  performance  of  an 
environmental  assessment,  pursuant  to 
the  categorical  exclusion  cf  10  CFR 
51.22(c)(14)(xvi),  for  the  same  reasons  as 
discussed  above.  The  concentrations  of 
radioactive  materials  in  the  ash  residue 
were  required  by  License  Condition  24, 
in  the  case  of  NIH,  to  be  he\ovt  those 
specified  by  10  CFR  Part  20.  Appendix 
B,  Table  II.  Since  10  CFR  Part  20  does 
not  specify  concentrations  limits  for 
ash.  the  limits  specified  for  water  were 
applied  to  the  incinerator  ash. 

When  the  categorical  exclusion 
provisions  of  10  CFR  Part  51  exempt  a 
license  application  to  incinerate 
licensed  materials  from  the 
requirements  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement,  such 
as  the  NIH  incineration  operations,  the 
licensee  is  not  required  to  submit  an 
environmental  report  for  such  proposed 
activity.  Although  NIH  was  not  required 
to  submit  a  formal  environmental  report 
in  connection  with  its  app'caUon  for 
authorization  of  its  incineration  facility, 
NIH  was  required  to  submit,  and  did 
submit,  detailed  descriptions  of  the 
facihty  and  the  proposed  mode  of 
operation  and  control  to  ensure  safe 
operation  and  compliance  with  NRC 
requirements. 

In  view  of  the  above,  the  NRC  was  not 
required  to  and  did  not  perform 
environmental  assessments,  and  the 
Licensee  was  not  required  to  and  did 
not  submit  environmental  reports,  in 
connection  with  authorization  of  NIH 
incineration  operations  or  disposal  of 
incinerator  ash  residue.  Petitioner  has 
been  provided,  however,  with  copies  of 


documents  submitted  by  the  Licensee  in 
support  of  License  Condition  27  and 
documents  associated  with  the  grant  of 
License  Condition  27. 

2.  Radioactive  Material  Discharges  Into 
the  Sanitary  Sewer  Systems  (License 
Condition  21) 

Petitioner  requests  copies  of  the  NRC 
environmental  assessments  and/or 
safety  evaluations  that  provide  the  basis 
for  the  NRC's  grant  of  an  exception  from 
10  CFR  §  20.303(d)  limits  regarding 
radioactive  material  discharges  into 
sanitary  sewer  systems.  License 
Condition  21  exempts  NIH  from  10  CFR 
§  20  J03(d),  now  superseded  by  1 0  CFR 
§  20.2003(a)(4),  which  limits  the 
quantity  of  hcensed  and  other 
radioactive  material  released  into  the 
sewerage  system  to  5  Ci/yr  H-3. 1  O/ 
yr  C-14,  and  1  Ci/yr  all  other  isotopes 
combined.  License  Conditi(Mi  21, 
however,  authorizes  disposal  of  up  to  8 
Ci/yr  of  ail  licensed  and  other 
radioactive  material,  with  no  separate 
limits  on  the  activities  of  individual 
isotopes,  provided  the  provisions  in  10 
CFR  §§  20.303  (a),  (b).  and  (c). 
superseded  by  10  CFR  §§  20.2003  (a)(1), 
{a)(2)  and  (a)(3).  are  met.  These 
regulations  place  limits  on  the  monthly 
average  concentrations  of  radioactive 
materials  in  sewer  releases. 

The  license  amendment  which 
initially  authorized  a  sewer  relea.se  limit 
of  8  Ci/vT  was  granted  in  1969,  and 
predates  NRC's  10  CFR  Part  51.  which 
implements  the  National  Environmental 
PoUcy  Act  (NEPA)  of  1969.  Thc?re  was, 
therefore,  no  requirement  at  the  time  the 
license  amendment  was  granted  to 
conduct  an  environmental  assessment 
in  connection  with  this  License 
Condition  21.  No  environmental 
assessments  or  safety  evaluatioirs  to 
support  the  grant  of  this  amendment 
were  found  in  a  search  of  NRC  records, 
nor  were  any  references  to  such 
documents  found. 

A  review  of  NRC  records  pertaining  to 
the  NIH  license  indicates  that  the  grant 
to  NIH  of  the  exemption  from  10  CPR 
20.303(d),  by  raising  the  annual  release 
limit  from  the  10  CFR  Part  20  limit  of 
1  Ci/yr  to  8  Ci/yr  in  1969,  and  from  the 
10  CFR  Part  20'total  activity  Umit  of  7 
Ci/yr  to  8  Ci/yr  after  1982,  without 
separate  hmits  on  H-3  and  C-14.  was 
based  on  concentrations  of  radioactive 
material  in  the  sewer  releases  from  the 
facihty.  The  dose  to  a  member  of  the 
pubhc.  obtaining  drinking  water  from 
the  sewer  discharge  point  for  the 
facihty.  depends  on  the  coocentntion  of 
activity  in  the  sewer  water,  and  not  on 
the  total  amount  released  during  the 
year. 
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10  CFR  51.22(c)(14)(xvi)  provides  that 
any  use  of  source,  byproduct,  or  special 
nuclear  material  which  involves 
quantities  and  forms  of  these  materials 
similar  to  those  involved  in  actions 
eligible  for  categorical  exclusion  h-om 
environmental  assessments  is  also 
eligible  for  exclusion,  pursuant  to  10 
CFR  51.22(c)(14)(iHxv).  NIH  releases 
daily  to  the  sewers  a  very  large  amount 
of  water  from  its  various  buildings  and 
the  Clinical  Center.  This  volume  of 
water,  which  substantially  exceeds  one 
million  gallons  per  day.  provides  very 
large  dilution  factors  for  radioactive 
wastes  released  to  the  sewers.  At  the 
level  of  8  Ci/year.  the  resulting  average 
concentrations  of  radioactivity  in  water 
leaving  the  NIH  campus  are  a  small 
fraction  of  the  allowable  concentrations 
specified  in  the  10  CFR  Fart  20. 
Appendix  B.  Table  3.  and  thus  NIH 
sewer  disposal  activity  is  eligible  for 
categorical  exclusion  pursuant  to  10 
CFR  51.22(c)(xvi).  See  Section  III.B.l. 
supra.  The  corresponding  doses  are. 
therefore,  also  small  fractions  of  the 
public  dose  limits,  and  are  of  the  same 
order  of  magnitude,  or  smaller,  than 
those  involved  in  activities  that  are 
eligible  for  categorical  exclusion.  It  was. 
therefore,  concluded  that  grant  of  the 
NIH  application  for  an  8  Ci/yr  sewer 
disposal  Umit  was  eligible  for  the 
categorical  exclusion.  NRC's  review  of 
the  NIH  amendment  application  for 
License  Condition  21  also  considered 
the  fact  that  radioactive  material  in  the 
sewer  water  released  from  NIH  is  further 
diluted  at  the  Blue  Plains  Sewage 
Treatment  Plant,  to  which  NIH 
discharges  its  sewer  water.  Further 
dilution  is  provided  by  the  Potomac 
River,  to  which  the  effluent  from  Blue 
Plains  is  discharged. 

The  10  CFR  Part  20  limit  on  total 
activity  released  to  the  sewers  per  year 
from  a  hcensee's  facility  was  imposed  to 
guard  against  the  possibility  that  more 
than  one  licensee  may  discharge 
radioactive  material  to  the  same  sewer 
lines,  thus  raising  the  overall 
concentrations  of  radioactive  materials 
in  the  sewer  lines.  This  was  not  an 
important  consideration  in  the  case  of 
NIH  in  view  of  the  high  water  discharge 
volume  from  the  facility,  which  ensures 
very  low  concentrations  of  radioactive 
materials,  even  in  the  presence  of 
possible  sewer  discharges  from  other 
licensees  discharging  to  the  same  sewer 
system.  A  review  of  the  NIH  records  for 
sewer  discharges  in  recent  years  showed 
that  the  annual  quantities  discharged 
have  been  less  than  the  7  Ci/yr  limit  in 
10  CFR  Part  20.  License  condition  21 
did  not  impose  separate  limits  on  H-3 
and  C-14  discharges. 


In  view  of  the  above.  Petitioner's 
request  for  environmental  assessments 
and/or  safety  evaluations  providing  the 
basis  for  authorization  of  License 
Condition  21  cannot  be  granted. 
Petitioner,  however,  has  been  provided 
with  documents  submitted  by  NIH  to 
the  NRC  in  support  of  the  amendment 
requests  to  raise  the  sewer  discharge 
limits. 

3.  Construction  and  Operation  of  the 
Low  Level  Waste  Storage  Facility  at 
NIH's  Poolesville  Campus  (License 
Condition  28) 

Petitioner  requests  copies  of  the  NRC 
environmental  assessments  and/or 
safety  evaluations  that  provide  the  bases 
for  the  NRC  grant  of  the  Licensee's 
license  amendment  application  for 
construction  and  operation  of  a  low 
level  waste  storage  facility  at  NIH's 
Poolesville  campus.  License  Condition 
28  of  the  License  currently  states  that 
"Radioactive  waste  generated  under  this 
License  shall  be  stored  in  accordance 
with  the  statements,  representations, 
and  procedures  included  with  the 
Licensee's  waste  storage  plan  described 
in  the  Licensee's  application  dated 
October  13, 1992".  The  conditions 
under  which  radioactive  waste  is  stored 
at  the  Poolesville  facility  are  described 
in  the  Licensee's  1992  application  for  an 
amendment  to  permit  sudi  storage,  and 
were  incorporated  into  License 
Condition  28  as  tie-down  conditions. 
They  were  evaluated  by  the  NRC  staff 
and  found  to  be  adequate  to  ensure 
public  health  and  safety  and  to 
minimize  adverse  environmental  effects. 
The  Poolesville  facility  is  inspected 
routinely  by  NRC's  Region  I  to  ensure 
that  the  conditions  described  in  the 
bases  for  the  license  amendment  are 
being  observed,  in  addition  to 
observance  of  good  radiological  safety 
practices. 

The  application  documents  for  the 
License  Condition  28  provide  detailed 
descriptions  of  the  Licensee's 
Poolesville  facility  and  surrounding 
environment  and  demography,  storage 
building  construction  details,  methods 
of  waste  storage,  waste  form  and 
inventory  control,  and  other  relevant 
details.  This  information  was  provided 
in  accordance  with  the  instructions  in 
NRC  Information  Notice  IN  90-09, 
"Extended  Interim  Storage  of  Low-Level 
Waste  by  Fuel  Cycle  and  Materials 
Licensees",  which  describes  the 
information  required  by  the  NRC  for  its 
review  of  license  amendment  requests 
to  authorize  extended  interim  storage  of 
low-level  radioactive  waste.  This  review 
is  functionally  equivalent  to  an 
environmental  assessment  for  such 
facilities. 


In  view  of  the  above.  Petitioner's 
request  for  environmental  assessments 
and/or  safety  evaluations  in  connection 
with  authorization  of  License  Condition 
28  cannot  be  granted.  Petitioner, 
however,  has  been  provided  with  a  copy 
of  IN  90-09  and  the  information 
submitted  by  the  Licensee  in  support  of 
its  application  for  authority  to  construct 
and  operate  the  Poolesville  low  level 
waste  storage  facility,  which  is  the 
functional  equivalent  of  a  an 
environmental  report  and  safety 
evaluation. 

C.  Request  to  Forward  a  Copy  of  Future 
Correspondence  Between  NRC  and  NIH 
to  Petitioner 

As  requested  by  Petitioner,  North 
Bethesda  Congress  of  Citizen's 
Associations  will  be  placed  on  the 
distribution  list  for  all  correspondence 
regarding  operation  of  the  NIH 
incinerators,  sewer  disposal  limits,  and 
interim  radioactive  waste  storage  license 
amendments  at  the  Poolesville  faciUty. 

rv.  Conclusion 

For  the  reasons  discussed  above. 
Petitioner's  request  to  suspend  authority 
for  incineration  operations  by  NIH 
pursuant  to  Condition  24  of  the  NIH 
License,  pending  a  review  and 
improvement  of  operating  procedures    . 
for  the  incinerators,  and  pending 
preparation  of  an  environmental 
assessment  and  an  environmental 
report,  was  mooted  by  removal  of  that 
authority  &t)m  NIH  License  No.  19- 
00296-10  in  November  1994. 
Petitioner's  request  for  copies  of  any 
NRC  environmental  assessments  and/or 
safety  evaluations  that  provide  the  bases 
for  authorization  of  License  Conditions 
21  and  28  cannot  be  granted,  as 
explained  in  Section  III,  supra.  Certain 
information  submitted  by  the  Licensee 
in  connection  with  its  request  for 
authorization  of  License  Conditions  21, 
24,  and  28,  and  NRC  correspondence  in 
response,  however,  was  provided  to 
Petitioner.  Petitioner's  request  for  a 
copy  of  all  future  correspondence 
between  NRC  and  NIH  regarding  these 
matters  is  granted. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  with  10  C.F.R.  2.206(c).  As 
provided  by  this  regulation,  this 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  March,  1995. 


UMI 


For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Beraero, 

Director,  Office  of  Nuclear  Materials  Safety 
and  Safeguards. 

(FR  Doc.  95-6733  Filed  3-17-95;  8:45  am) 
BILUNG  CODE  7SS»-01-P 

[Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Co.,  Calvert 
Cliffs  Nuclear  Power  Plant  Unit  Nos.  1 
and  2;  Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  by  the  Baltimore  Gas 
and  Electric  Company  (BG&E)  to 
withdraw  a  portion  of  its  December  8, 
1993.  application  for  proposed 
Jimendments  to  Facility  Operating 
License  Nos.  DPR-53  and  DPR-69  for 
the  Calvert  CUffs  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2.  located  in  Caivert 
County.  Maryland. 

The  proposed  amendments  would 
revise  Technical  Specifications  (TSs) 
Section  5.0.  Design  Features.  The 
requested  changes,  for  the  most  part, 
adopt  the  improved  Standard  Technical 
Specifications  format  and  content  for 
Combustion  Engineering  plants 
provided  in  NUREG-1432.  Included  in 
the  initial  December  8.  1993. 
application  was  a  request  to  delete  two 
subsections  of  the  existing  TSs.  These 
subsections  were  Subsection  5.3.3. 
"Control  Element  Assemblies."  and 
5.6.3.  "Drainage."  Subsection  5.6.3 
relates  to  inadvertent  drainage  of  the 
spent  fuel  pool.  By  letter  dated  March 
2. 1995.  BG&E  vdthdrew  the  request  to 
delete  these  two  subsections.  The 
existing  information  in  Subsection  5.3.3 
will  be  retained  in  a  new  Subsection 

5.2.2  and  the  information  in  Subsection 

5.6.3  will  be  retained  in  a  new 
Subsection  5.3.2.  The  new  subsection 
designations  are  necessary  to  be 
consistent  with  the  reformatting  of  the 
Design  Features  Section  of  the  TSs. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  License  Nos.  DPR-53  and 
DPR-69.  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  a  Hearing,  which 
was  published  in  the  Federal  Register 
on  January  19. 1994  (59  FR  2861). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  8, 1993.  as 
supplemented  on  March  2. 1995.  The 
March  2. 1995.  letter  provided 
clarification  of  the  initial  application 
and  withdrew  the  request  to  delete  the 


two  subsections  as  detailed  above. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room.  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Dated  at  Rockville.  Marjland,  this  14th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald, 

Senior  Project  Manager,  Project  Directorate 
I-t,  Division  of  Reactor  Projects— I/Il,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-6731  Filed  3-17-95;  8:45  am] 

BILLING  CODE  7S9<M)1-M 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  185  to  Facility 
Operating  License  No.  DPR-61  issued  to 
the  Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance  to  be 
implemented  within  30  days  of 
issuance. 

The  amendment  revises  the  Haddam 
Neck  Plant  Technical  Specifications 
(TS)  to  allow  an  increased  limit  for  fuel 
enrichment.  The  change  allows  the 
storage  of  fuel  with  an  enrichment  not 
to  exceed  a  nominal  5.0  weight  percent 
(w/o)  U-235  in  the  Haddam  Neck  Plant 
new  and  spent  fuel  storage  racks.  The 
current  new  and  spent  fuel  storage  rack 
maximum  nominal  enrichment  is  3.9  w/ 
o  U-235  for  Zircaloy  clad  fuel  and  4.0 
w/o  U-235  for  stainless  steel  clad  fuel. 

The  appHcation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  June  14, 1994  (59  FR  30620).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
the  notice. 


The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (60  FR  7798). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  17,  1994.  as 
supplemented  September  9. 1994,  ai:d 
January  31.  1995.  (2)  Amendment  No. 
185  to  License  No.  DPR-61.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Pubfic  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Dated  at  Rockville,  Mar\land,  this  10th  day 
of  March  1995. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.Wang,  * 

Project  Management,  Project  Directorate  I- 
3,  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.' 95-6734  Filed  3-17-95;  8:45  sm\ 

BILLING  CODE  7S9&-01-M 


POSTAL  RATE  COMMISSION 

[Docket  No.  RM95-2] 

Procedural  Streamlining  Inquiry; 
Notice  of  Request  for  Comments  on 
Information  Contained  in  Postal 
Service  Requests 

March  15,  1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  'Trey"  LeBlanc  lU.  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley 

On  December  14,  1994,  the 
Commission  issued  an  Advance  Notice 
of  Proposed  Rulemaking  (Advance 
Notice)  seeking  suggestions  concerning 
how  the  Commission's  rules  of  practice 
and  procedure  could  be  amended  or 
supplemented  to  improve  the  efficiency 
and  expedition  of  consideration  of 
requests  for  changes  in  postal  rates  and 
classifications  conducted  pursuant  to  39 
U.S.C.  3624(a).  Comments  were  due  on 
or  before  February  21, 1995,  and  the 
Commission  has  received  several 
thought  provoking  statements  from 
frequent  participants  in  these  cases 
Several  comments  emphasized  the 
importance  of  timely  access  to  Postal 
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Service  data,  see  for  example. 
Cominents  of  McGraw-Hill,  Inc. 

The  Postal  Service  filed  comments  in 
response  to  the  Advance  Notice.  It 
suggests  that  rate  and  classification 
requests  could  be  improved  if 
consideration  were  given  to  reducing 
the  amount  of  information  which  the 
Postal  Service  is  required  to  provide  in 
support  of  its  requests.  It  suggests  that 
the  Commission  "canvass  the  postal 
community  as  to  which  of  the  Postal 
Service's  filings  are  actually  used  in  the 
course  of  Commission  litigation." 
Response  of  the  United  States  Postal 
Service  to  Request  for  Comments  at  5. 

The  rules  appUcable  to  requests  for 
changes  in  rates  and  fees  describe  the 
scope  of  supporting  information  which 
the  Postal  Service  must  provide,  see 
rules  of  practice  54(b}-(r).  The  rules 
applicable  to  requests  for  changes  in  the 
Domestic  Mail  Classification  Schedule 
describe  the  scope  of  supporting 
information  which  the  Postal  Service 
must  provide,  see  rules  of  practice 
64(b)-(h).  The  vast  preponderance  of 
these  rules  relate  to  the  rationale 
supporting  the  Postal  SerVice  request,  or 
estimates  of  the  effect  on  costs,  volumes, 
and  revenues  should  the  proposed 
changes  be  accepted. 

This  request  for  information  is  being 
sent  to  participants  in  the  last  two 
omnibus  rate  cases,  Docket  Nos.  R94-1 
and  R90-1.  Recipients  are  requested  to 
comment  on  whether  current  rules  of 
practice  54(bHr)  or  64(bHh)  require 
the  Postal  Service  to  provide 
information  which  is  either  not  helpful 
to  participants  or  likely  to  be  largely 
irrelevant  to  issues  in  rate  and 
classification  cases.  Respondents  are 
asked  to  indicate  either  specific  rules  or 
subjects  which  might  be  eliminated 
without  reducing  the  Commission's 
ability  to  issue  recommended  decisions 
which  comport  with  applicable 
statutory  criteria. 

Respondents  are  assured  that  this 
remains  a  preliminary  stage  in  the  effort 
to  streamline  Commission  proceedings. 
No  changes  will  be  made  in  this 
proceeding  without  providing  interested 
persons  an  opportunity  to  comment  on 
specific  proposals.  Nonetheless, 
responses  on  the  general  topic  of 
whether  current  filing  requirements  are 
unnecessarily  burdensome  to  the  Postal 
Service  will  assist  the  Commission  to 
direct  the  focus  of  subsequent  phases  of 
this  rulemaking,  and  submissions  on 
this  proposition  by  interested 
participants  will  be  extremely  helpful. 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20,  1995  /  Notices 
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Hy  direction  of  the  Comniis,<;ion. 
Margaret  P.  Crenshaw. 
Secrtftary: 

IFR  Doc  95-0757  Filed  3-17-95;  B:45  ain] 
BIUJNQ  CODE  r710-fW-^ 


SECURITIES  AND  EXCHANGE     ^ 
COMMISSION 

[Release  No.  34-35482;  File  No.  600-25] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Request  and  Order  Approving 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

March  13,  1995. 

On  February  28. 1995.  the 
Participants  Trust  Company  ("PTC") 
files  with  the  Securities  and  Exchange 
Commission  ("Commission")  a  request 
pursuant  to  section  19(a) '  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
for  extension  of  its  registration  as  a 
clearing  agency  under  Section  17A  ^  of 
the  Act  for  a  period  of  one  year.^  The 
Commission  is  publishing  this  notice  of 
filing  of  request  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  PTC's  request  for  an  extension 
of  its  temporary  registration  as  a 
clearing  agency  through  March  31.  1996. 

On  March  28,  1989.  the  Commission 
granted  PTC's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)(2)  and 
19(a)  *  of  the  Act  on  a  temporary  basis 
for  a  period  of  one  year.*  Subsequently, 
the  Commission  issued  orders  that 
extended  PTC's  temporary  registration 
as  a  clearing  agency,  the  last  of  which 
extended  PTC's  registration  until  March 
31.  1995.6 

As  discussed  in  detail  in  the  initial 
order  granting  PTC's  temporary 
registration.^  one  of  the  primary  reasons 
for  PTC's  registration  was  to  develop 
depository  facilities  for  mortgage-backed 
securities,  particularly  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  ("GNMA").  PTC 
services  include  certificate  safekeeping. 


<15U.SC.7S5(a)(l)(198S). 

-ISU.S.C.  78q-l  (1988). 

'  Letter  from  John  ].  Sceppa.  President  and  Chief 
Executive  OfTicBr.  PTC.  to  Jerry  Carpenter.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission  (February  2B,  1995). 

*  IS  U.S.C  78q-l(b)(Z)  and  7Bs(aJ  (1988). 

''Securities  Exchange  Act  Release  No.  26671 
(March  28.  1989).  54  FR  13266. 

''Socuritia  Exchange  Act  Release  Nos.  2785S 
(.March  28.  1990).  55  FR  12614:  29024  (March  28. 
1991).  56  FR  13848:  30537  (April  9.  1992).  57  FR 
12351:  32040  (March  23. 1993).  58  FR  16902:  and 
33734  (March  8. 1994).  59  FR  11815. 

■■  Sufira  note  5. 


book  entry  deliveries,  an  automated 
facility  for  the  pledge  or  segregation  of 
securities,  and  other  services  related  to 
the  immobilization  of  securities 
certificates. 

PTC  continues  to  make  significant 
progress  in  the  areas  of  financial 
performance,  regulatory  commitments, 
and  operational  capabilities.  For 
example,  the  par  value  of  GNMA 
securities  on  deposit  at  PTC  has  grown 
from  $850  billion  on  December  31. 

1993.  to  $967  billion  on  December  31, 

1994,  with  average  monthly  GNMA  I 
principal  and  interest  distributions 
processed  by  PTC  increasing  from  $13.5 
billion  in  1993  to  $103.9  billion  in  1994. 
The  par  value  of  VA  REMICs  on  deposit 
at  PTC  has  grown  from  $4,634  billion  on 
December  31. 1993.  to  $7,256  billion  on 
December  31. 1994.  The  average 
monthly  transaction  volume  processed 
by  PTC  has  growTi  fi-ora  309,000  in  1993 
to  353.225  in  1994."  PTC  also  has 
expanded  its  product  base  with  the 
designation  of  GNMA  REMICs,"  GNMA 
Platinum  securities,'"  and  certain 
Freddie  Mac  REMICs  backed  by  GNMA 
securities"  as  depository  eligible 
st;curities.  In  addition,  PTC  declared  a 
dividend  of  $1.00  per  share  to 
stockholders  of  record  on  December  31. 
1994.12 

PTC  also  continued  its  efforts  over  the 
past  year  to  implement  operational  and 
procedural  changes  in  cormection  with 
I'TC's  temporary  registration.'^  For 


"  Siipm  note  3 

'' Securities  Exchange  Act  Release  No.  I4iri4 
(JiinR  3.  1994).  59  KR  30073. 

'"Securities  Exchange  Act  Release  No  35044 
(UocembBr  2,  1994).  59  FR  63847. 

' '  Securities  Exchange  Act  Release  No.  14472 
(August  1.  1994),  59  FR  40397. 

'-Securities  Exchange  Act  Release  No.  3520*) 
(Innuary  9.  1995).  60  FR  3444. 

'  "In  connection  with  PTC"s  original  lempota.'y 
registration,  PTC  committed  to  the  Commission  a.^<l 
to  the  Federal  Reserve  Banlt  of  New  York  to  make 
A  number  of  operational  and  procedural  ch.'tngns 
which  include: 

( 1 1  Eliminating  trade  reversals  from  PTC"s 
procedures  to  cover  a  participant  default: 

(2)  Phasing  out  the  aggregate  excess  not  debit 
limitation  for  extensions  undw  the  not  debit 
monitoring  level  pro<:edures; 

(3)  Making  principal  and  interest  ad\-ances.  now 
mandatory,  optional: 

(4)  Allowing  participants  to  retrieve  securities  in 
the  alwyance  account  and  not  alluwing  pariicipanls 
to  revrr.sc  transfers  because  customers  may  n(il  be 
able  to  fuinil  financial  obligations  to  the 
participants: 

(5)  Eliminating  the  deliverer's  security  interest 
iind  replacing  it  with  a  substitute: 

(6)  Reexamining  PTC's  account  structure  rules  to 
maki!  them  consistent  with  PTC's  lien  procedures: 

(7)  Expanding  and  diversifying  PTC's  lines  of 
crfrdit: 

(ft)  Assuring  operational  integrity  by  dev-eloping 
and  constructing  a  back-up  facility:  and 

(9)  Reviewing  PrC  rules  and  procedures  for 
consistency  with  current  operations. 


example.  PTC  eliminated  the  Deliverer's 
Security  Interest  from  its  rules  in 
response  to  its  commitment  made  to  the 
Commission  and  the  Federal  Reserve 
Bank  of  New  York."* 

PTC  has  functioned  effectively  as  a 
registered  clearing  agency  for  the  past 
six  years.  In  light  of  PTC's  past 
performance,  the  Commission  believes 
that  PTC  has  the  capacity  to  comply 
with  the  statutory  obligations  set  forth 
under  Section  17A(b)(3)  of  the  Act 's  as 
the  prerequisites  for  registration  as  a 
clearing  agency.  Comments  received 
during  PTC's  temporary  registration  will 
be  considered  in  determining  whether 
PTC  should  receive  permanent 
registration  as  a  clearing  agency  under 
Section  17A(b)  of  the  Act.'» 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wnritten  statements 
with  respect  to  the  request  for  extension 
of  temporary  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
requested  extension  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copving  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  File  No. 
600-25. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  PTC's  request  for 
extension  of  temporary  registration  as  a 
clearing  agency  is  consistent  with  the 
Act  and  in  particular  with  Section  17A 
of  the  Act. 

It  is  therefore  ordered.  That  PTC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-25)  be,  and  hereby 
is,  extended  through  March  31.  1996. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-6698  Filed  3-17-95;  8:45  am) 

BILUNO  CODE  801(M)1-M 


'••Securities  Exchange  Act  Rtile.ise  No.  34701 
(September  22.  1994).  59  FR  49730. 
'•■  15  U.S.C.  78q-l(b)(3)  (1988). 
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[Release  No.  34-35478;  Rile  No.  SR-MSTC- 
95-05] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Regarding  Distribution  of 
Reorganization  Processing  Reports 
and  Notices 

March  13, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ' 
("Act"),  notice  is  hereby  given  that  on 
March  3. 1995,  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  items  have  been 
prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

i.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sut)stance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  MSTC's  procedures 
regarding  distribution  reorganization 
notices  and  reports.  Effective  March  3, 
1995,  hard  copy  reports  will  only  be 
distributed  upon  request  to  those 
participants  who  have  access  to  MSTC's 
On-Line  Report  Availability  ("ORA") 
function. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  participant  cost  by 
distributing  certain  reorganization 
pr<x:essing  reports  and  notices 
electronically  through  MSTC's  ORA 
function  to  those  participants  who  have 
terminal  access.  In  an  earlier  proposed 
rule  change,^  MSTC  amended  its 
procedures  regarding  the  distribution  of 
reports  and  notices.  In  that  filing.  MSTC 
stated  that  it  would  distribute  certain  of 
those  reports  in  hard  copy  form. 
Effective  ManJi  3,  1995,  hard  copy 
reports  will  only  be  distributed  upon 
request  to  those  participants  who  have 
access  to  MSTC's  ORA  function. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act.  specifically 
with  Section  17A  of  the  Act,  and  the 
rules  and  regulations  thereunder 
because  the  proposal  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule. 

(C)  Self-Regulatory  Organization  "s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.Members.  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MSTC  will  notify 
the  Commission  of  any  written 
comments  received  MSTC. 

III.  Date  of  EiTecliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  ^  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)'»  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  that  does 
not  adversely  aftect  the  safeguarding  of 
securities  of  funds  in  MSTC's  custodv  or 
control  or  for  which  it  is  responsible 
and  does  not  significantly  affect  the 
respective  rights  or  obligations  of  MSTC 
or  persons  using  MSTC's  services.  At 
any  time  within  sixty  days  of  the  filing 
of  such  rule  change,  the  Commission 


"17  CFR  200.30-3(a)(50)(i)  (1994) 
•ISU.S.C.  78s(b)(r)  (1988). 


•'  For  a  description  of  MSTC's  changes  to  its 
reorganization  processing  system,  refer  to  Soi  u.-ities 
Exchange  Art  Release  No.  35293  (Januarv  30.  1OT5). 
(.0  FR  6741  (File  No.  SR-MSTC-94-191  (notire  of 
riling  and  order  granting  accelerated  approxal  'it 
proposed  rule  change). 

■  15  U.S.C.  78s(b)(3)(A)(iii)  (1988). 

••  17  CFR  240.19b-4(e)(4)  (1994). 
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may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.VV.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-95-05  and 
should  be  submitted  by  April  10.  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-6697  Filed  3-17-95;  8:45  am) 
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[Rel.  No.  IC-20954;  No.  812-^64] 

New  York  Ltle  Insurance  and  Annuity 
Corporation,  et  al. 

March  14. 1995. 

AQENCV:  The  Securities  and  Exchange 
Cx)nmiission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  investment  Company 
.^ct  of  1940  ("1940  Act"). 

APPLICANTS:  New  York  Life  Insurance 
and  Annuity  Corporation  ("NYLIAC"). 
NYLIAC  LifeStages  Annuity  Separate 
Account  ("Separate  Account")  and 
NYLIFE  Distributors,  Inc. 
("Distributors"). 

RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  Section  6(ci  of  the  1940 
Act  granting  exemptions  from  the 


»  n  CFR  200.3O-3(aMl2)  (1994) 


provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  permitting  the 
deduction  of  mortality  and  expense  risk 
charges  from  the  assets  of  the  Separate 
Account  in  connection  with  the 
issuance  and  sale  of  certain  flexible 
premium  variable  annuity  contracts 
("Contracts"),  and  in  connection  with 
certain  other  NYLIAC  variable  annuity 
contracts  which  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
("Other  Contracts")  which  are  offered  in 
the  future  through  the  Separate 
Account.  Applicants  also  seek  to  deduct 
mortality  and  expense  risk  changes  from 
the  assets  of  any  other  similar  separate 
account(s)  established  by  NYLIAC 
("Other  Accounts"),  whether  currently 
existing  or  hereafter  created,  in 
connection  with  the  issuance  and  sale  of 
the  Other  Contracts.  Apphcants  also 
request  that  the  exemf)tive  relief  include 
any  other  broker-dealer  ("Other  Broker- 
Dealers")  which  may  serve  in  the  future 
as  principal  undervmter  of  the  contracts 
or  of  the  Other  Contracts. 

FILING  DATE:  The  application  was  filed 
on  December  14, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  AppHcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m..  on  April  4, 1995.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  may  requests 
notification  of  hearing  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary.  The  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  New  York  Life 
Insurance  and  Annuity  Corporation,  51 
Madison  Avenue,  New  York  10010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Assistant  Special 
Counsel  or  Wendy  Friedlander.  Deputv 
Chief  at  (202)  942-0670.  Office  of 
Insurance  Products  (Division  of 
Investment  Management).. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application: 
complete  application  is  available  for  a 
fee  from  the  Commission  s  Public 
Reference  Branch. 


Applicants'  Representations 

1.  NYLIAC.  a  stock  life  insurance 
company,  is  wholly-owned  by  New 
York  Life  Insurance  Company  ("New 
York  Life"),  a  mutual  life  insurance 
company.  NYLIAC  is  principally 
engaged  in  offering  Ufe  insurance  and 
annuities  and  is  admitted  to  do  business 
in  all  50  states,  the  District  of  Columbia. 
Puerto  Rico  and  Canada. 

2.  The  Separate  Account  was 
established  by  NYLIAC  to  fund  the 
Contracts.  The  Separate  Account  and 
the  Other  Accounts  may  be  used  to  fund 
Other  Contracts.  The  Separate  Account 
has  filed  a  notice  of  registration  under 
the  1940  Act  to  register  as  a  unit 
investment  trust,  and  a  registration 
statement  under  the  1940  Act  and  the 
Securities  Act  of  1933  ("1933  Act")  to 
register  the  Contracts  as  securities. 
Other  Accounts  each  will  file  a  notice 
of  registration  under  the  1940  Act  to 
register  as  unit  investment  trusts,  and  a 
registration  statement  under  the  1940 
Act  and  the  1933  Act  to  register  any 
Other  Contract  as  securities.' 

The  Separate  Account  currently  has 
seven  investment  divisions,  each 
investing  exclusively  in  one  of  seven 
corresponding  portfolios  of  New  York 
Life  MFA  Series  Fund.  Inc.  ("Fund"),  a 
diversified,  open-end  management 
investment  company  registered  under 
,  the  1940  Act.  Additional  investment 
divisions  may  be  established  in  the 
future  to  invest  in  other  Fund  portfolios 
or  in  other  investments.  Portfolio  shares 
also  may  be  offered  to  Other  Accounts. 

3.  Distributors,  currently  the  principal 
underwriter  of  the  Contracts  is  an 
indirect  wholly-owned  subsidiary'  of 
New  York  Life.  Broker-Dealer  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers  ("NASD"). 
Distributors  may  enter  into  agreements 
for  the  sale  of  the  Contracts  or  the  Other 
Contracts  with  Other  Broker-Dealers 
which  will  be  registered  under  the  1934 
Act,-  and  which  are  or  will  be  members 
of  the  NASD. 

The  Contracts  are  to  be  used  either  in 
connection  with  retirement  plans 
qualities  under  Sections  401(a).  403(a) 
403(1)).  403(b).  408  OR  457  ofthe 
Internal  Revenue  Code  or  by  any  other 
purchaser  for  whom  the  Contracts  may 
provide  a  suitable  investment. 

5.  The  Contracts  provide  for  the 
payment  of  initial  premium  payments 
and  allow  for  additional  premium 
payments  at  any  time  prior  to  Annuity 


Commencement  Date  for  the  life  of  the 
Annuitant.  Contract  owners  may  direct 
the  allocation  of  premium  payments,  as 
well  as  Accumulation  Value,  among  tlie 
investment  divisions  and  to  the  Fixed 
Account,  which  is  part  of  NYLIAC's 
General  Account.  Accumulation  value  is 
determined  on  a  variable  basis  by  the 
investment  experience  of  the  investment 
divisions  selected  for  the  allocation  of 
premium  payments,  other  than  the 
amount  allocated  to  the  Fixed  Account. 

6.  The  Contracts  also  provide  for  the 
payment  of  a  minimum  death  benefit 
equal  to  the  greatest  of:  (a) 
Accumulation  Value,  less  any 
outstanding  loan  balance  under  the 
Contract,  (b)  the  sum  of  all  premium 
payments  made  less  any  outstanding 
loan  balance,  partial  withdrawals,  CDSL 
deductions  and  any  rider  premiums,  or 
(c)  the  "reset  value"  plus  any  additional 
premium  payments,  other  than  rider 
premiums,  made  since  the  most  recent 
"reset  date,"  less  any  outstanding  loan 
balance,  withdrawals  made  since  the 
most  recent  "reset  date,"  and  any  CDSL 
deductions  applicable  to  such 
withdrawals.* 

7.  Various  fees  and  charges  are 
deducted  under  the  Contracts,  An 
annual  Contract  fee  of  the  lesser  of  $30 
or  2%  of  the  Accumulation  Value  at  the 
end  of  the  Contract  Year  will  be 
deducted  on  each  Contract  Anniversary 
during  the  Accumulation  Period,  or 
upon  surrender  ofthe  Contract  if  on  that 
date  the  Accumulation  Value  is  less 
than  $20,000.  A  daily  charge  equal,  on 
an  annual  basis,  of  up  to  .15%  ofthe  net 
asset  value  of  the  appropriate  separate 
account  will  be  deducted  to  cover 
administration  expenses  of  the  Contract 
and  of  the  Other  Contracts.  These  fees 
are  guaranteed  for  the  life  of  such 
Contracts  or  Other  Contracts  and  will 
not  e.\(.v;ed  the  cost  of  services  to  be 
provided  over  the  life  of  such  Contracts, 
in  accordance  with  the  provisions  of 
Rule  26a-l  under  the  1940  Act. 

8.  A  charge  for  premium  taxes 
imposed  by  state  law  may  be  deducted 
under  the  Contracts,  either  when  a 
surrender  or  cancellation  occurs,  or  at 
the  Annuity  Commencement  Date  or  the 
Retirement  Date,  as  applicable. 


Federal  Register  /  Vol.  60.  No.  53  /  Monday,  March  20,  1995  /  Notices 


14800 


'  .A(.p!if.anls  imdfrtdke  to  ampnd  the  applu  uliim 
('.tiring  the  nolice  period  to  makr  this 
repic>enlation. 

'  Applicants  undertake  to  amend  the  apj)l''uition 
duri;iK  the  notice  jieriod  to  make  This 
ft'presciit.itiim.  ^ 


UMI 


^The  "reset  value."  is  equal  to  the  Accumulation 
Value,  as  recalculated  on  each  "reset  date"  (every 
3  years  from  the  date  of  initial  premium  payments 
until  age  85).  If  the  new  reset  value  calculated  on 
the  most  recent  reset  date  is  higher  than  the 
previous  reset  value,  the  new  reset  value  will  he 
retained  for  purposes  of  determining  the  available 
drath  benefit.  If  it  is  lower,  the  old  reset  v.i1uh  will 
be  retained.  The  formula  guarantees  that  the 
amount  paid  will  at  least  equal  the  sum  of  all 
premium  payments  (less  any  outstanding  liun 
balance,  partial  withdrawals.  CDSL  deductions  and 
rider  premiums),  independent  ofthe  ir.vestmi-nt 
nxperience  of  the  Separate  Atroun!. 


Currently,  these  taxes  range  up  to  3.5%. 
The  Separate  Account  and  the 
investment  divisions  may  bear  charges 
for  federal  income  taxes,  should  such 
taxes  be  incurred  by  NYLIAC  in 
connection  with  the  op>eration  ofthe 
Separate  Account. 

9.  No  charge  currently  is  deducted  for 
the  first  twelve  transfers  during  any 
Contract  Year  or  for  transfers  prior  to  30 
days  before  the  Annuity 
Commencement  Date.  NYLIAC  reserves 
the  right  to  charge  a  $30  fee  for  each 
transfer  in  excess  of  twelve  per  Contract 
Year. 

10.  No  sales  charge  currently  is 
deducted  from  premium  payments 
under  the  Contracts,  nor  will  be   ' 
deducted  under  Other  Contracts. 
Surrenders  and  partial  withdrawals, 
however,  are  subject  to  a  maximum 
contingent  deferred  sales  load  ("CDSL") 
of  7%  during  the  first  three  years, 
declining  by  1%  per  year  thereafter 
until  reaching  0%  in  the  sixth  year. 
Other  Contracts  will  be  subject  to  a 
maximum  7%  CDSL  The  total  CDSL 
will  not  exceed  8.5%  of  the  premium 
payments  under  the  Contract  or  Other 
Contracts.  Applicants  are  relying  on 
Rule  6c-8  under  the  1940  Act  to  deduct 
the  CDSL. 

11.  A  daily  charge  equal  to  an 
effective  annual  rate  of  1.25%  of  the  net 
asset  value  of  each  investment  division 
will  be  imposed  to  compensate  NYLIAC 
for  bearing  certain  mortality  and 
expense  risks  in  connection  with  the 
Contracts  and  Other  Contracts.  Of  this 
amount,  0.75%  is  allocable  to  mortaUty 
risks  and  0.50%  is  allocable  to  expense 
risks.  This  charge  may  be  a  source  of 
profit  for  NYLIAC  which  will  be  added 
to  its  surplus  and  may  be  used  for, 
among  other  things,  the  payment  of 
distribution  expenses. 

12.  The  mortality  risk  borne  by 
NYLIAC  arises  from  its  obligation  to 
make  annuity  payments  (determined  in 
accordance  with  the  Annuity  Tables  and 
other  provisions  contained  in  the 
Contract),  where  a  life  annuity  is 
selected,  regardless  of  how  long  an 
Annuitant  may  live.  The  mortality  risk 
under  the  Contract  is  the  risk  that,  upon 
selection  of  an  annuity  payment  option 
which  has  a  life  contingency. 
Annuitants  will  live  longer  than 
NYLIAC's  actuarial  projections  indicate, 
resulting  in  higher  than  expected 
income  payments.  NYLIAC  also  is 
assuming  mortality  risk  as  a  result  of  its 
promise  to  pay  a  minimum  death 
benefit  under  the  Contracts. 

13.  The  expense  risk  borne  by 
NYLIAC  under  the  Contract  is  the  risk 
that  the  charges  for  administrative 
expenses,  which  are  guaranteed  for  the 
life  of  the  Contract,  may  be  insufficient 


to  cover  the  actual  costs  of  issuing  and 
administering  the  Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  order  under 
Section  6(c)  granting  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  ofthe 
1940  Act  to  permit  the  deduction  from 
the  assets  ofthe  Separate  Account  or 
Other  Accounts  of  a  charge  for  mortality 
and  expense  risks  under  the  Contracts 
or  Other  Contracts.  Applicants  also 
request  that  the  exemptive  relief  extend 
to  Other  Broker-Dealers  which  may 
ser\e  in  the  future  as  principal 
undenvriters  ofthe  Contracts  or  Other 
Contracts. 

2.  Section  6(c)  ofthe  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  a,-e 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

4.  Applicants  submit  that  their 
request  for  an  order  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  tlie  variable 
annuity  contract  market  by  eliminating 
the  need  for  NYLIAC  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  Investors  would  not  receive 
any  benefit  or  additional  protection  by 
requiring  NYTJAC  repeatedly  to  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
Application. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  TTiis 
representation  is  based  upon 
Applicants'  analysis  of  pu"blicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
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charge  levels,  the  manner  in  which 
charges  are  imposed,  the  presence  of 
charge  level  or  annuity  rate  guarantees 
and  the  markets  in  which  the  Contracts 
will  be  offered.  Based  upon  this  review. 
Applicants  represent  that  the  mortality 
and  expense  risk  charges  under  the 
Contracts  are  within  the  range  of 
industry  practice  for  compjirable 
contracts.  Applicants  state  that  NYLIAC 
will  maintain  at  its  corporate 
headquarters*  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the 
methodology  underlying  this 
representation. 

Similarly,  prior  to  making  available 
any  Other  Contracts.  Applicants  will 
determine  that  the  mortality  and 
expense  risk  charges  under  any  such 
Other  Contracts  will  be  within  the  range 
of  industry  practice  for  comparable 
contracts.  Applicants  state  that  NYLIAC 
will  maintain  at  corporate 
headquarters^  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the 
methodology  underlying  such 
conclusion. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  horn  the  mortality  and 
expense  risk  charge  under  the  Contracts, 
ail  or  a  portion  of  such  proHt  may  be 
available  to  pav  distribution  expenses 
not  reimbursed  by  the  CDSC.  NYLIAC 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
Contract  Owners.  NYLIAC  will  keep  at 
its  corporate  headquarters  •*  and  make 
available  to  the  Commission,  upon 
request,  a  memorandum  setting  forth  the 
basis  for  this  representation.   » 

7.  Similarly,  Applicants  recognize 
that,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge  under 
the  Other  Contracts,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSL.  Prior  to  issuing  Other 
Contracts.  NYLIAC  will  determine  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  relevant 
separate  account  and  the  Other  Contract 
Owners.  The  basis  for  that  conclusion 
will  be  set  forth  in  a  memorandum 
which  will  be  maintained  by  NYLIAC  at 


*  Applicants  undertake  to  amend  the  appltcation 
during  the  notice  period  to  make  this 
representation. 

'^  Applicants  undertake  to  amend  the  application 
during  the  notice  period  to  make  this 
representation. 

''Applicants  undertake  to  amend  the  application 
during  the  notice  period  to  make  this 
rppresentutioo. 


its  corporate  headquarters  ^  and  will  be 
made  available  to  the  Commission, 
upon  request. 

8.  Applicants  represent  that  the 
Separate  Account,  and  any  Other 
Accounts,  will  invest  only  in  underlying 
funds  that  have  undertaken  to  have  a 
board  of  directors/trustees,  a  majority  of 
whom  are  not  interested  persons  of  any 
such  fund,  formulate  and  approve  any 
plan  under  Rule  12b-l  under  the  1940 
Act  to  finance  distribution  expenses. 

Applicants'  Conditions 

Applicants  agree  that  if  the  requested 
order  is  granted  such  order  will  be 
expressly  conditioned  on  Applicants' 
compliance  with  the  undertakings  set 
forth  above.  In  addition.  Applicants 
undertake  to  rely  on  the  exemptive 
relief  requested  herein  with  respect  to 
Other  Contracts  only  if  such  Other 
Contracts  are  substantially  similar  in  all 
material  respects  to  the  Contracts. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts,  or  under 
Other  Contracts,  offered  by  the  Separate 
Account  or  by  Other  Accounts,  meets 
the  standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary: 

IFR  Doc.  95-6749  Filed  3-17-95;  8:45  ami 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  nntifv-ing 


'  Applicants  undertake  to  amend  the  application 
during  the  notice  period  to  make  this 
represetiiation. 


UMI 


the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  April  19,  1995.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  sa- 
il, supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

V'erbillis.  Small  Business 

Administration.  409  3rd  Street.  SVV., 

5th  Floor.  Washington.  DC  20416. 

Telephone:  (202)  205-6629 
OMB  Reviewer:  Donald  Arbucklc,  Office 

of  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20503 
Title:  Financing  Eligibilitv  Statement 
Fonn  No.:  SBA  Form  1941  A.  B.  and  C 
Frequency:  On  Occasion 
Description  of  Respondents:  SBA 

businesses  seeking  financing  from 

Specialized  Small  Business 

Investment  Companies  (SSBIC) 
Annual  Responses:  1.000 
Annual  Burden:  2.000 

Dated:  March  10.  1995. 
Cleo  Verbillis. 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  95-6712  Filed  3-17-95:  8:45  am] 
BILLINQ  CODE  802S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pubic  that  the  agency  has  made  such 
a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  April  19. 1995.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 


comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration.  409  3rd  Street,  SW., 

5th  Floor.  Washington.  DC  20416. 

Telephone:  (202)  205-6629 
OMB  Reviewer:  Donald  Arbuckle,  Office 

of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503 
Title:  Application  for  Section  502/504 

Loan 
Form  No.:  SBA  Form  1244 
Frequency:  On  Occasion 
Description  of  Respondents:  SBA 

business  applying  for  financial 

assistance 
Annual  Responses:  4  000 
Annual  Burden:  9,000 

Dated:  March  9, 1995. 
Cleo  Verbillis, 

Chipf  Administrative  Information  Branch. 
IFR  Doc.  95-6713  Filed  .3-17-95:  8:45  ami 

BILUNG  CODE  802S-01-M 
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[Declaration  of  Disaster  Loan  Area  »2760; 
AmdL  #4] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  efi'ective  immediatelv, 
to  establish  the  incident  period  for  this 
disaster  as  beginning  on  January  3,  1995 
and  continuing  through  February'  10, 
1995. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is 
October  10.  1995.  The  deadline  for  filing 
applications  for  physical  damage 
expired  on  March  13, 1995. 

(Catalog  of  F'ederal  Domestic  Assistance 
Program  Nos.  59(X)2  and  59008.) 

Dated:  March  14,  1995. 
Bernard  Kulik, 

Associnir  Administrator  for  Disaster 
Assistance. 

IFR  Dor.  95-6778  Filed  3-17-95;  8:45  am) 

BILLING  CODE  802&-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
10, 1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fifing. 


Docket  Number:  50185. 

Date  filed:  March  7. 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMF  Telex  Reso  024f,  Local 
Currency  Fare  Changes — Hungary. 

Proposed  Effective  Date:  May  1, 1995. 

Docket  Number:  50186. 

Date  filed:  March  7, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COM?  Reso/C  0621  dated 
February  24,  1995.  Expedited  Cargo 
Resos  (except  to/from  US/UST). 

Proposed  Effective  Date:  April  1, 
1995. 

Paulette  V.  Ttvine, 

Chief  Documentary  Services  Division. 
(FR  Doc  95-6805  Filed  3-17-95;  8:45  ami 

BILLING  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Pennits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  March  10, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  50182. 

Date  filed:  March  6.  1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  3.  1995. 

Description:  Application  of  United 
Parcel  Service  Co.,  pursuant  to  49  U.S.C. 
Section  41102  of  the  Act  and  Subpart  Q 
of  the  Regulations  applies  lor  issuance 
of  a  new  or  amended  certificate  of 
public  convenience  and  necessity,  so  as 
to  authorize  UPS  to  provide  foreign  air 
transportation  of  property  and  mail 
between  any  point  or  points  in  the 
United  States,  on  the  one  hand,  and  any 
point  or  points  in  Canada,  on  the  other 
hand. 

Docket  Number:  50195. 

Date  filed:  Masch  10,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
.Scope;  April  7,  1995. 

Description:  First  Amendment  to  the 
Application  of  Aeroser\'icios 


Ecuatorianos,  CA..  amends  its  p^mding 
Foreign  Air  Carrier  Permit  to  encompass 
authority  to  perform  scheduled  foreign 
air  transportation  of  property  and  mail 
between  Guayaquil  and  Quito,  Ecuador, 
via  the  intermediate  points  Bogota, 
Colombia  and/or  Panama  City.  Panama, 
and  the  U.S.  co-terminal  points  Miami. 
New  York,  Houston  and  Los  Angeles. 
AECA  proposes  to  operate  five  (5) 
weekly  frequencies  to  Miami:  one  (1) 
weekly  frequency  to  New  York;  and  one 
(1)  weekly  frequency  to  Los  Angeles,  as 
currently  authorized  by  its  homeland 
license,  or  such  additional  frequencies 
as  may  be  authorized  by  the  Ecuadorian 
aviation  authorities  from  time  to  time. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
IFR  Doc.  95-6806  Filed  3-17-95;  8:45  ami 
BILUNG  CODE  4810-62-P 


Federal  Aviation  Administration 

Research,  Engineering  and 
Development  Advisory  Committee, 
Aviation  Weather  Subcommittee: 
Meeting 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisorv  Committee  Act  (Public 
Uw  92-362;  5  US-C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Aviation  Weather  Subcommittee  of  ihe 
Federal  Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
(R,E&D)  Advisory  Committee  to  be  hejd 
Monday.  April  3.  1995.  1  PM  tu  5  PM 
and  continue  on  Tuesday.  April  4.  1995. 
8  AM  to  5  PM.  The  meeting  will  take 
place  at  Forecast  Systems  Labcratory 
(FSL),  3100  Marine  .Street,  Boulder.' 
Colorado  in  room  274. 

The  agenda  for  this  meeting  v.ill 
include  presentations  and 
demonstration  by  FSL  and  the  National 
Center  for  Atmospheric  Research  of 
their  work  in  developing  aviation 
weather  products  for  the  Federal 
Aviation  Administration  (FAA)  and 
National  Weather  Sen.  ice. 

Attendance  is  open  to  th;;  interf."-i(-<i 
public,  but  limited  to  space  available. 
With  the  approval  of  the  subcommitt»t' 
chairman,  members  of  the  puLIir.  ii:cy 
present  oral  statements  at  the  mcftiva 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
access  the  building  to  attend  the 
meeting  should  contact  Mr.  Carl 
McCuUough.  ASD-110.  800 
Independence  Avenue.  SU., 
Washington.  DC.  at  (202)  287-8595.  the 
FAA  Designated  Federal  Official  to  li  h 
subcommittee. 

Members  of  the  public  may  pTr.K  nt  ;i. 
written  statement  to  the  stibr(;nunit!i:i: 
nt  any  time. 


14812 


Federal  Register  /  Vol.  60.  No.  53  /  Monday,  March  20,  1995  /  Notices 


^« 


Issued  in  Washington.  DC.  on  March  15, 
1995. 

Andres  Zellweger, 
Director.  Office  of  Aviation  Research. 
IFR  Doc.  95-6782  Filed  3-17-95;  8:45  ami 
BILLING  CODE  4910-13-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
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27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit.  "Arshile  Gorky:  The 
Breakthrough  Years"  (see  list') 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 


'  A  copy  of  ihis  list  may  be  obt<iined  by 
contacting  Ms.  Nuiia  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030.  and  the  address  is  Room  700.  L'.S. 
Information  Agency.  301  4th  Street.  SW.. 
Washington.  DC  20547 


The  National  Gallery,  Washington,  DC, 
from  on  or  about  May  7,  1995,  to  on  or 
about  September  17,  1995.  the  Albright- 
Knox  Art  Gallery.  Buffalo.  NY.  from  on 
or  about  October  13, 1995, .to  on  or 
about  December  31, 1995,  and  at  the 
Modern  Art  Museum  of  Fort  Worth, 
Forth  Worth.  Texas,  from  on  or  about 
January  13.  1996.  to  on  or  about  March 
17.  1996.  is  in  the  national  interest. 

Public  notice  of  this  determination  is  ■ 
ordered  to  be  published  in  the  Federal 
Register. 

Dattd:  March  14.  1995. 
Les  Jin, 

General  Counsel. 

IFR  Doc.  'J5-€779  Filed  3-17-95:  8:45  ami 
BILLING  CODE  B23(M>1-M 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  53 

Monday,  March  20.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>llshed  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


coMMOorrv  futures  trading  commission 

TIME  AND  date:  11:00  a.m.,  Friday,  April 
7, 1995. 

PLACE:  2033  K  St.,  N.W..  Washington, 
D.C.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sur\oillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb, 

Serretan' of  the  Commission. 

IFR  Doc.  95-6943  Filed  3-16-95;  2:49  pm| 

BILLING  CODE  »351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  April 
14,  1995. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.  8lh  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sur\eillance 

Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-6944  Filed  3-16-95;  2:49  pm) 

BILLING  CODE  6U1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  April 
21,1995. 

PLACE:  2033  K  St.,  N.W..  Washington. 
D.C.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314/ 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-6945  Filed  3-16-95;  8:45  ami 

BILLING  CODE  63$1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Fridav.  April 
28,  1995. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C.  8th  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  95-6946  Filed  3-16-95;  2:49  p.m.l 

BILLING  CODE  (351-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  March  10, 
1995,  60  FR  13209. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  March  15,  1995,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  has  been  added  on  the 
Agenda  scheduled  for  March  15,  1995: 

Item  So.,  Docket  Xo.  and  Company 

CAG-32— RP95-202-O00.  Sea  Robin  Piin-iin.- 
Company 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-6970  iiled  3-16-95;  M  45  ;nn| 
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1995 
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SI« 
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Monday 
March  20,  1995 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  200  et  al. 

Restrictions  on  Assistance  to 
Noncitizens;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200,  215,  235,  236,  247, 
81 2,  850,  880,  881 ,  882,  883,  884,  886, 
887,  900,  904,  905,  912  and  960 

[Docket  No.  R-95-1409;  FR-2383-F-05] 

RIN  2501 -A A63 

Restrictions  on  Assistance  to 
Noncitizens 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
.Section  214  of  the  Housing  and 
Community  Development  Act  of  1980. 
as  amended.  Section  214  prohibits  the 
Secretary  of  HUD  from  making  financial 
assistance  available  to  persons  other 
than  United  States  citizens,  nationals,  or 
certain  categories  of  eligible  noncitizens 
in  HUD's  Public  Housing  and  Indian 
Housing  programs  (including 
homeownership),  the  Section  8  housing 
assistance  pavTnents  programs,  the 
F lousing  Development  Grants  program, 
the  Section  236  interest  reduction  and 
rental  assistance  programs,  the  Rent 
Supplement  program,  and  the  Section 
235  homeownership  program.  This  final 
rule  follows  a  proposed  rule  published 
on  August  25,  1994,  and  takes  into 
consideration  the  public  comment 
received  on  the  August  25. 1994 
proposed  rule. 

EFPECTIVE  DATE:  June  19.  1995. 
FOR  FURTHER  rNFORMATION  CONTACT: 
For  the  covered  programs,  the  following 
persons  should  be  contacted: 

(1)  For  Public  Housing,  Section  8 
Cicrtificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  (except  Single 
Room  Occupancy — "SRO")  programs — 
Edward  Whipple,  Rental  and 
Occupancy  Branch.  Office  of  Public 
Housing,  Department  of  Housing  and 

I  rban  Development,  451  Seventh  Street. 
S\V.,  Washington.  DC  20410-5000. 
telephone  (202)  708-0744; 

(2)  For  Indian  Housing  programs — 
Dominic  Nessi,  Director.  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW.,  Washington, 
DC  20410-5000,  telephone  (202) 708- 
1015; 

(3)  For  the  Section  8  Moderate 
Rehabilitation  SRO  program — Maggie  H. 
Taylor.  Director,  Office  of  Special  Needs 
.Assistance  Programs,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-7000,  telephone  (202) 708-4300; 

(4)  For  the  other  Section  8  programs. 
;he  Section  236  programs.  Housing 
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Development  Grants  and  Rent 
Supplement — Barbara  Hunter.  Program 
Planning  Division.  Office  of  Multifamily 
Management.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington,  EX:  20410- 
8000.  telephone  (202)  708-3944;  and 

(5)  For  the  Section  235 
homeownership  program — William 
Heyman,  Office  of  Lender  Activities  and 
Land  Sales  Registration,  Office  of  Single 
Family  Housing.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000,  telephone  (202) 708-1824. 

For  persons  with  hearing  impairment, 
the  TDD  number  is  (202)  472-6725. 
None  of  the  foregoing  telephone 
numbers  are  toll-free. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
and  when  approved  and  assigned  OMB 
control  number(s).  the  control  numbers 
will  be  published  by  separate  notice  in 
the  Federal  Register. 

H.  Procedural  Matters 

A.  Implementation  of  Section  214 

HUD  reiterates  the  statement  made  in 
the  August  25. 1994  proposed  rule  that 
the  restrictions  on  the  use  of  assisted 
housing  by  noncitizens  with  ineligible 
immigration  status  (see  59  FR  43900- 
43901)  takes  effect  when  this  final  rule 
takes  effect,  which  is  90  days  from  the 
date  of  publication  in  the  Federal 
Register.  Accordingly,  until  that  time, 
covered  entities  (i.e..  housing 
authorities,  managers  of  HUD-assisted 
housing,  and  mortgagees  in  the  Section 
235  FHA  insurance  program)  are  not 
authorized  to  take  any  action  based  on 
the  eligible  immigration  status  of 
applicants  and  tenants. 

B.  Using  the  "Effective  Date  of  the  Final 
Rule"  as  the  Pivotal  Date.  Rather  Than 
"Date  of  Enactment" 

HUD  also  reiterates  its  statement  in 
the  August  25.  1994  proposed  rule 
concerning  the  use  of  the  effective  date 
of  the  final  rule  as  the  pivotal  date 
rather  than  the  date  of  enactment  of  the 
statute  (see  59  FR  43901).  Paragraph 
((:)(1 )  of  Section  214  was  added  by  the 
Housing  and  Community  Development 
Act  of  1987  (the  1987  Act)  and  confers 
discretion  on  the  Secretary  of  HUD  to 
continue  assistance  or  defer  termination 
of  assistance  on  behalf  of  an  individual 
for  w  hom  assistance  would  otherwise  be 
terminated  if  that  person  was  "receiving 


such  assistance  on  the  date  of  enactment 
of  the  Housing  and  Community 
Development  Act  of  1987." 

The  term  "date  of  enactment"  is  also 
found  in  Section  214(d)  in  the 
description  of  the  elderly  persons  who 
need  not  provide  documentation  of  their 
immigration  status.  The  statute  exempts 
from  such  documentation  any 
individual  who  is  "62  years  of  age  or 
older,  and  is  receiving  financial 
assistance  on  the  date  of  the  enactment 
of  the  Housing  and  Community 
Development  Act  of  1987." 

HUD  has  determined  that  the 
provisions  of  Section  214  are  to 
complex  to  be  determined  self- 
implementing  as  of  the  date  of 
enactment  of  the  1987  Act  (February  5, 
1988).  Thus,  the  restrictions  of  Section 
214  will  not  be  felt  until  this  final  nde 
is  published  and  effective. 

C.  Nondiscrimination  in 
Implementation  of  Section  214 

Several  commenters  stated  that 
implementation  of  Section  214  could 
promote  discrimination  against  certain 
minority  and  ethnic  groups.  Section  214 
is  constructed  in  a  way  that  allows  little 
discretionary  action  in  its 
implementation.  This  was  discussed  to 
some  extent  in  the  preamble  to  the 
proposed  rule  (59  FR  43900).  As  noted 
in  the  preamble  to  (he  August  25,  1994 
proposed  rule.  Section  214  is  specific 
concerning  those  noncitizens  who  are 
eligible  for  HUD  housing  assistance. 
Section  214  also  specifies  the  type  of 
documentation  that  must  be  submitted, 
the  type  of  verification  to  be 
undertaken,  and  the  type  of  due  process 
procedures  available  to  individuals  and 
families.  Therefore,  a  housing  authority 
or  project  owner  does  not  have  the 
discretion  to  accept  or  deny  admission 
to  certain  categories  of  noncitizens.  but 
not  others,  because  the  statute  spet :ifit;s 
the  eligible  categories.  Further,  the 
housing  authority  or  project  owner  (Iocs 
not  have  the  discretion  to  request 
certain  immigration  documentation 
from  certain  noncitizens,  but  not  oth(;rs, 
because  the  statute  specifies  the 
acceptable  documentation  as  does  this 
rule.  The  housing  authority  or  project 
owner  does  not  have  the  discretion  to 
request  documentation  of  citizenship 
status  because  the  statute,  as  does  this 
rule,  provides  that  citizens  only  need 
execute  a  declaration  of  citizenship 
status,  signed  under  penalty  of  perjury 
HUD  is  aware  of  the  sensitive  nature  of 
•verifying  eligible  immigration  status  for 
HUD  public  housing  and  assisted 
housing,  and  has  included  a  separate 
section  in  the  implementing  regulations 
setting  forth  applicable 
nondiscrimination  requirements.  In 


setting  forth  the  applicable 
nondiscrimination  requirements, 
however,  the  final  rule  does  not  (nor  did 
the  proposed  rule)  summarize  the 
content  of  each  nondiscrimination 
statute  or  regulation  (e.g.,  such  as  title 
VI  of  the  Civil  Rights  Act  of  1964  or  the 
Fair  Housing  Act).  These 
nondiscrimination  statutes  and 
regulations  which  are  longstanding  and 
applicable  to  almost  all  HUD  programs 
are  familiar  to  housing  authorities  and 
project  owners. 

III.  Statutory  and  Regulatory 
Background 

The  restrictions  on  providing  housing 
assistance  to  noncitizens  with  ineligible 
immigration  status  have  been  embodied 
in  statute  since  1980.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980  (94  Stat.  1637)  (Section  214) 
was  the  original  basis  for  restrictions  on 
providing  assistance  to  noncitizens  with 
ineligible  immigration  status  in  the 
assisted  housing  programs.  Section  214 
was  amended  by  section  329(a)  of  the 
Housing  and  Community  Development 
Amendments  of  1981  (94  Stat.  408).  by 
section  121(a)(2)  of  the  Immigration 
Reform  and  Control  Act  of  1986 
( -IRCA".  100  Stat.  3384).  and  by  section 
164  of  the  Housing  and  Community 
Development  Act  of  1987  (101  Stat". 
1860).  (Section  214.  as  amended  by 
these  statutory  sections,  is  codified  at  42 
U.S.C.  1436a.) 

There  have  been  several  previous 
attempts  by  HUD  to  implement  Section 
214  by  regulation.  Rules,  both  proposed 
and  final,  were  pubhshed  in  1982  (47 
FR  18914,  and  47  FR  43674),  1986  (51  - 
FR  15611),  and  1988  (53  FR  842,  and  53 
FR  41038).  Despite  the  publication  of 
final  rules  during  the  period  between 
1982  and  1988,  the  statutory  restrictions 
of  Section  214  have  not  been  made 
effective.'' 

This  final  rule,  which  lakes  effect  on 
lune  19,  1995,  follows  publication  of  a 
proposed  rule  published  on  August  25. 
1994  (59  FR  43900)  and  takes  into 
consideration  public  comment  received 
on  this  proposed  rule.  The  discussion  of 
public  comments  on  the  August  25, 
1994  proposed  rule  is  set  forth  in 
Section  V  of  this  preamble. 

IV.  UifTerenccs  Between  the  Proposed 
Rule  and  the  Final  Rule 

As  will  be  discussed  in  more  detail  in 
Section  V  of  this  preamble,  very  few 
c:hanges  were  made  to  the  Section  214 
proposed  regulations  at  the  final  rule 
stage  because  of  the  prescriptive  nature 


'  A  detailed  hi.story  of  the  ngt.lrttorv  fff(i:is  ii. 
implement  Section  214  (imlndinp  why  the  rma't 
rules  were  not  made  effectivi-;  uin  be  f.).ind  in  Ihi- 
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of  Section  214.  Section  214  specifies  the 
HUD  programs  that  are  covered  by  the 
statute,  the  categories  of  noncitizens 
that  are  eligible  to  receive  HUD 
financial  assistance,  the  procedures  to 
be  used  to  verify'  immigration  status,  the 
type  of  documentation  that  must  be 
submitted,  and  who  must  submit  this 
documentation,  the  appeal  procedures 
to  be  provided  to  persons  initially 
determined  to  have  ineligible  status, 
and  the  special  assistance  to  be 
provided  to  certain  families  with 
members  who  have  eligible  status  and 
those  who  have  ineligible  status. 
Accordingly,  with  the  exception  of 
clarifying  changes,  and  editorial 
corrections,  the  principal  changes  made 
at  the  final  rule  stage  are  as  follows: 

1 .  Removing  housing  authorities 
(HAsI  and  project  owners  as  the 
"conduits"  in  the  INS  appeals  process. 
hi  response  to  public  comment  (from 
both  representatives  of  housing 
authorities  and  project  owners  and 
representatives  of  resident  groups),  the 
final  rule  has  been  revised  to  allow 
applicants  and  tenants  to  directly 
appeal  to  INS,  and  INS  to  directly  reply 
to  applicants  and  tenants  (i.e..  without 
having  to  go  through  housing  authorities 
and  project  owners  as  intermediaries  in 
the  INS  appeal  process). 

2.  Clarifying  that  proration  of 
assistance  is  not  discretionary  on  the 
part  of  project  owners  and  housing 
authorities.  The  proposed  rule  was  not 
clear  on  whether  proration  of  assistanc:e 
must  be  provided  to  eligible  mixed 
families,  or  whether  the  project  owner 
or  housing  authority  had  the  discretion 
to  offer  proration  of  assi.stance.  While 
the  majority  of  commenters  appeared  to 
understand  that  proration  of  assistance 
must  be  offerf;d  to  eligible  mixed 
families,  the  final  rule  clarifies  that  this 
is  the  case. 

3.  Strengthening  the  confidentiality 
and  privacy  of  information  concerning 
immigration  status.  The  final  rule 
clarifies  that  HAs,  landlords  and  HUD 
offit:ials  cannot  use  the  information  in 
their  possession  for  any  purpose  other 
than  determining  an  individual's 
eligibility  for  housing  assistance. 

V.  Discussion  of  Public  Comments 

This  section  presents  the  significant 
issues  raised  by  the  public  commenters 
on  the  August  25,  1994  proposed  rule. 
Several  commenters  offered  editorial 
suggestions  to  certain  of  the  regulatory 
suggestions,  or  revised  regulatory  text 
Each  of  these  suggestions  is  not 
disc:iissed  in  this  section.  To  the  extent 
that  the  suggestion  or  revisit)n  helped 
clarify  tlie  meaning  of  the  regulatory 
te.xt,  the  suggestion  was  adopted.  In 
several  cases  the  editorial  comment  diil 
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not  convey  the  appropriate  meaning  of 
the  regulator)-  text. 

Application  of  Rule 

Comment.  Several  commenters 
requested  that  the  final  nde  grandfather- 
in  all  current  residents  and  apply  the 
rule  only  to  applicants. 

HU'D  Response.  The  language  of 
Section  214,  which  provides  for 
preservation  of  assistance  for  those 
mixed  families  (those  families  who 
contain  eligible  and  ineligible  meml>ers) 
currently  residing  in  HUD  public 
housing  and  a.ssisted  housing,  indicates 
that  the  Congress  contemplated  that  the 
rt^strictions  on  housing  assistance 
imposed  by  Section  214  would  apply 
not  only  to  applicants,  but  to  tenants  as 
well.  (See  Section  214(c)). 

Comment.  Another  commenter 
requested  that  the  rule  not  require  the 
head  of  household  or  adult  members  to 
have  legal  immigration  status,  and  thus 
permit  children  who  have  such  status  to 
enter  into-lease  agreements  and 
contracts  on  l)rhalf  of  the  adult 
members 

HUD  Response.  .Section  214  restricis 
HUD  from  adopting  the  suggestion  of 
the  commenter.  Section  214(d)  provides 
for  adult  member  to  execute  documents 
on  behalf  of  children.  Section  214(c) 
which  addresses  continued  assistance  is 
the  statutory-  provision  which  requires 
the  head  of  household  or  spouse  to  be 
a  U.S.  citizen  or  national,  or  to  have  the 
eligible  immigration  status  listed  in 
Section  214.  In  the  case  of  a  mixed 
family  with  eligible  children  and  two 
ineligible  adults  (the  adults  are  neither 
L'.S.  citizens  or  meet  one  of  the  six 
specified  categories  of  eligible 
immigration  status)  may  be  eligible  for 
prorated  assistance,  as  provitUt!  in  the 
.August  25,  1994  proposed  ruK-,  and  this 
final  rule. 

Conunent.  .Another  commenter 
requested  that  the  rule  clarify  the 
application  of  Section  214  vis  a  vis 
local/Federal  preferences. 

HUD  Response.  Preferences  and 
eligibility  for  public  housing  and  HUD- 
assisted  housing  are  two  different 
matters.  Families  must  first  meet  the 
tfligibility  requirements  for  public 
housing  and  HU'D-assisted  housing,  and 
then  local/Federal  preferences  are 
applied  to  eligible  families. 

Delay  Effective  Date  of  Final  Rule 

Conmient.  .Several  commenters 
requested  that  HUD  delay  the  effedive 
date  of  the  final  rule  for  six  months 
because  of  the  preparation  and  staff 
training  that  will  be  needed  by  housing 
authorities  in  connection  with 
implementation  of  Section  214. 
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HUD  Response.  HUD  believes  that  the 
delay  of  90  days  is  sufficient  time  for 
housing  authorities  and  HUD  to  prepare 
for  implementation  of  Section  214. 

Guidance  to  Supplement  Final  Rule 

Comment.  Another  commenter  urged 
HUD  to  publish  comprehensive 
guidance  in  connection  vyith  the 
publication  of  the  final  rule. 

HUD  Response.  HUD  has  every 
intention  of  issuing  guidance  to  assist 
HAs  and  project  ovmers  with 
implementation  of  Section  214. 

Liability  of  Ineligible  Tenants  for 
Reimbursement  of  Benefits 

Commenter.  One  commenter  stated 
that  an  owner  cannot  be  held 
responsible  for  pursuit  of  recapture  of 
payment  of  subsidies  to  ineligible 
tenants. 

HUD  Response.  The  rule  does  not 
hold  owners  responsible  for  pursuit  of 
repayments  of  subsidies  to  ineligible 
tenants,  but  rather  when  it  is 
determined  that  HUD  assistance  was 
paid  to  an  ineligible  tenant,  "the  project 
owner  is  encouraged  to  refer  to  the  case 
to  the  HUD  Inspector  General's  office  for 
further  investigation."  (Emphasis  added; 
see.  e.g..  24  CFR  200.192). 

Recordkeeping 

Comment.  One  commenter,  referring 
to  §  200.186(h)  (Retention  of 
documents),  stated  that  the  rule  was  not 
clear  on  which  documents  must  be 
retained  for  a  period  of  five  years — 
documents  for  all  families  or  just  those 
families  requesting  an  INS  appeal. 

HUD  Response.  Section  200.186(h) 
and  the  parallel  provisions  in 
§§  812.9(h).  905.310(q).  and  912.9(h) 
provide  that  the  project  owner  or 
housing  authority  "shall  retain  for  a 
minimum  of  five  years  the  following 
documents  that  may  have  been 
submitted  to  the  project  owner  by  the 
family  or  provided  to  the  project  owner 
as  part  of  the  INS  appeal  or  the  informal 
bearing  process."  (Emphasis  added.) 

rerm7/7o/ogy 

Comment.  Five  commenters  stated 
that  in  lieu  of  the  terms  "citizen"  and 
"noncitizens."  HUD  should  refer  to  the 
persons  eligible  to  apply  for  HUD 
housing  as  "authorized  persons." 

HUD  Response.  In  using  the  term 
"noncitizen.  ■  HUD's  intention  is  to 
convey  the  design  of  Section  214. 
Section  214  imposes  no  restrictions  on 
HUD  housing  assistance  for  citizens, 
including  U.S.  nationals,  but  rather, 
imposes  restrictions  on  the  provision  of 
housing  assistance  to  those  who  are  not 
citizens,  by  limiting  housing  assistance 
to  certain  categories  of  legally  admitted 


noncitizens.  All  categories  of 
noncitizens  who  are  authorized  to 
reside  in  the  United  States  are  not 
necessarily  authorized  to  receive  HUD 
housing  assistance  (for  example,  student 
noncitizens). 

Eligibility  for  HUD  Financial  Assistance 

Comment.  One  commuter  stated  that 
the  rule  does  not  address  the  status  of 
"Section  203"  preference  class 
applicants,  which,  according  to  the 
commenter.  are  categorized  by  the 
Department  of  State  as  "spouses  and 
children  of  legalization  beneficiaries." 

HUD  Response.  Section  214  lists 
those  categories  of  noncitizens  that  are 
eligible  for  HUD  housing  assistance,  and 
these  categories  are  repeated  in  the  rule 
with  elaboration,  based  on  information 
provided  by  INS.  (See  Section  214(a)). 
Section  200.182  and  comparable 
sections  (§§812.5.  905.310(a)  and  912.5) 
provide  that  an  eligible  noncitizen 
includes  one  who  is  lawfully  present  in 
the  United  States  "as  a  result  of  being 
granted  conditional  entry  under  section 
203(a)(7)  of  the  INA." 

Comment.  Another  commenter  stated 
that  the  rule  does  not  take  into  account 
the  transborder  treaty  agreements 
concerning  Native  Americans.  The 
commenter  noted  that  under  these  treaty 
agreements,  many  Native  Americans 
have  the  right  to  cross  freely  into  the 
United  States  and  have  the  legal  right  to 
reside  and  work  in  the  United  States. 

HUD  Response.  Neither  Section  214 
nor  these  regulations  interfere  with 
transborder  treaty  agreements 
concerning  Native  Americans. 

Evidence  of  Eligible  Status 

Comment.  Eight  commenters  stated 
that  HUD  exceeds  its  authority  in 
implementing  regulations  that  require 
documentation  and  verification  from 
applicants.  These  commenters  stated 
that  the  statute  only  imposes 
documentation  requirements  on 
noncitizens  who  were  residing  in 
assisted  housing  when  the  statute  was 
enacted  to  document  their  ineligible 
status. 

HUD  Response.  HUD  disagrees  with 
the  interpretation  proposed  by  the 
commenters.  The  statute  refers  to 
documentation  requirements  "at  the 
time  of  application"  (see  Section 
214(d)(4)),  and  speaks  in  terms  of 
"denying"  assistance,  not  just 
"terminating"  assistance  (see  Section 
214(d)(4)).  which  therefore  indicate  that 
the  statute  intended  to  encompass 
applicants,  and  not  just  those  families 
residing  in  HUD  public  housing  and 
assisted  housing  at  the  time  of 
enactment  of  the  statute. 


Comment.  Eight  commenters 
requested  that  the  final  rule  require  U.S. 
citizens  to  provide  documentation  of 
eligibility,  and  that  citizenship  status 
should  be  verified.  Other  commenters 
stated  that  a  declaration  signed  under 
penalty  of  perjury,  as  required  by  the 
August  25,  1994  proposed  rule  of  U.S. 
citizens,  is  inadequate  and  is  not  a 
realistic  deterrent  against  fraud.  Another 
commenter  stated  that  the  declaration, 
to  be  signed  by  U.S.  citizens,  should 
require  the  individual  signing  the 
declaration  to  identify  his  or  her  place 
of  birth,  city,  county  and  State.  Another 
commenter  requested  that  the  final  rule 
require  U.S.  citizens  to  submit  the  same 
type  of  documentation  that  is  currently 
required  of  U.S.  citizens  under 
employer  verification  requirements. 
Another  commenter  requested  that 
persons  62  years  of  age  or  older  should 
be  subject  to  same  documentation 
requirements  as  everyone  else. 

HUD  Response.  The  Immigration 
Reform  and  Control  Act  of  1986  (IRCA) 
(Pub.  L.  99-603,  approved  November  6, 
1986)  amended  Section  214  by 
providing  a  procedure  for  the 
submission  and  verification  of  evidence 
of  citizenship  or  eligible  immigration 
status.  The  amendment  specifically 
provides  that  U.S.  citizens  and  nationals 
only  need  submit  a  declaration  in 
writing,  signed  under  penalty  of  perjury 
(Section  214(d)).  For  individuals  62 
years  of  age  or  older  Section  214 
requires  documentation  if  "such  an 
individual  is  not  a  citizen  or  national  of 
the  United  States,  is  not  62  years  of  age 
or  older"  (Section  214(d)(2)). 
Accordingly.  HUD  interprets  this 
language  to  provide  that  individuals  62 
years  of  age  or  older  and  receiving 
assistance  on  the  effective  date  of  the 
final  rule,  like  citizens  or  nationals, 
need  only  submit  a  declaration  in 
writing,  and  proof  of  age. 

Comment.  Two  commenters  stated 
HUD  should  disseminate  standard  and 
model  documents,  such  as  a  standard 
declaration  form,  and  acceptable  INS 
forms. 

HUD  Response.  In  its  guidance  to  be 
issued  in  connection  with 
implementation  of  the  final  rule,  HUD 
intends  to  provide  as  much  information 
as  possible  to  housing  authorities  and 
project  owners,  including,  where 
appropriate,  model  documents,  and 
samples  of  standard  INS  forms. 

Documents  in  Languages  Other  Than 
English 

Comment.  Fifteen  commenters  stated 
that  there  is  a  substantial  cost  involved 
with  the  requirement  imposed  on 
housing  authorities  and  project  owners 
to  provide  documents  in  languages 


other  than  English  to  the  extent 
"feasible."  Twelve  commenters  stated 
that  there  will  be  disputes  over  "what 
is  feasible."  Six  commenters  stated  that 
HUD  should  provide  model  notices  in 
languages  other  than  English.  Another 
commenter  stated  the  issue  providing 
notification  in  languages  other  than 
English  is  not  simply  making 
documents  available  in  other  languages, 
but  in  having  interpreter",  to  interview 
applicants,  and  ask  follow-up  questions. 
Seven  commenters  stated  that  the 
translation  of  documents  into  other 
languages  should  be  a  firm  requirement 
and  not  left  to  the  owner's  discretion. 

HUD  Response.  The  "feasibility" 
language  in  the  rule  is  to  assist  housing 
authorities  to  maintain  the  flexibility 
that  they  currently  have  with  respect  to 
translating  documents  into  languages 
other  than  English,  and  to  exercise 
judgment  with  respect  to  translating 
documents  into  languages  of  a 
population  group  which  they  serve,  of  a 
substantial  number,  and  which  speaks  a 
language  other  than  English.  Many 
housing  authorities  and  project  owners 
currently,  without  any  requirement 
imposed,  translate  documents  into 
languages  other  than  English. 
Additionally,  housing  authorities  and 
project  owners  may  have  staff  in  their 
employ  which  speak  languages  other 
than  English,  and  can  assist  residents  in 
understanding  documents.  Apart  from 
the  notices,  certifications,  and 
documentation  required  by  this  rule, 
applying  for  HUD  public  housing  or 
HUD  assisted  housing  involves 
reviewing  and  completing  documents 
which  make  reference  to  certain  rights 
and  responsibilities;  for  example,  the 
application  form,  the  lease  (which  will 
specify'  the  rights  of  the  tenant,  as  well 
as  sanctions  that  may  be  imposed 
against  the  tenant  for  violation  of  the 
lease)  and  other  documents  which 
support  the  individual  or  family's 
eligibility  for  assisted  housing  (i.e.. 
di>cumentation  of  income).  It  is  HUD's 
understanding  that  housing  authorities 
and  project  owners  currently  make 
efforts  to  assist  residents  with 
completion  of  these  documents,  if  not 
by  providing  translated  documents,  by 
allowing  individuals  the  opportunity 
and  time  to  find  a  family  member  or 
friend  who  can  assist  them  with 
understanding  and  completing  these 
documents,  or  in  some  cases  (as 
mentioned  above),  the  housing  authoritv 
may  have  in  its  employ  an  individual 
who  can  provide  such  assistance. 
As  noted  in  discussion  of  other 
iispects  of  applying  for  and  residing  in 
HUD  public  housing  or  assisted 
housing,  HUD  would  like  housing 
authorities  and  project  owners  to  utilize 


protxdures  already  in  place  with  respect 
to  implementation  of  this  rule,  to  the 
e.xtent  po.ssible.  For  example,  the  rule 
provides  for  housing  authorities  and 
project  owners  to  verify  immigration 
status  at  the  same  time  other  aspects  of 
eligibility  are  verified.  Similarly,  HUD 
would  like  housing  authorities  and 
project  owners  to  handle  the  documents 
requii-ed  by  this  rule,  which  are 
important,  in  the  same  manner  that  they 
handle  other  important  documents 
(again,  the  application,  the  lease, 
eviction  notices,  etc.)  that  specify  the 
rights  and  responsibilities  of  the 
applicant  or  tenant.  The  "feasibility" 
language  is  to  encourage  housing 
authorities  and  project  owners  to 
continue  procedures  already  in  place  to 
assist  families  whose  first  language  is 
not  English.  Accordingly.  HUD  declines 
to  make  the  translation  of  documents 
into  a  requirement,  as  suggested  by 
some  commenters. 

ll'/jen  To  Submit  Evidence  of  Eligible 
Immigration  Status 

Comment.  One  commenter  stated  that 
submission  of  evidence  of  citizenship  or 
eligible  immigration  status  should  occur 
at  each  annual  recertification,  and  not 
simply  one  time  during  continuously 
assisted  occupancy,  as  the  proposed 
rule  provided.  The  commenter  stated 
that  INS  forms  are  by  their  ver\'  nature 
"temporary"  in  every  case,  and  noted 
that  the  proposed  rule  calls  for  only  an 
initial  proffer  of  documents  versus  a 
yearly  demonstration  of  eligibility. 

HUD  Response.  The  statute  does  not 
speak  in  terms  of  annual  verification, 
but  only  in  terms  of  an  initial 
documentation  and  verification  of 
tenants  and  applicants.  Accordingly. 
HUD  declines  to  revise  the  proposed 
rule  to  impose  an  annual  demonstration 
of  eligibility. 

Comment.  Two  commenters  stated 
that  the  final  rule  must  clarify  when 
evidence  is  to  be  submitted  by 
applicants.  The  commenters  noted  that 
the  August  25.  1994  proposed  rule 
stated  that  evidence  of  eligible  status  is 
submitted  not  later  than  the  date  the 
project  owner  anticipates  or  has 
knowledge  that  verification  or  other 
aspects  of  eligibility  for  assistance  will 
occur. 

HUD  Respon.se.  The  responsibility  of 
housing  authorities  and  project  owners 
is  simply  to  ensure  that  this  evidence  is 
submitted  by  or  within  a  reasonable 
time  within  which  verification  of 
eligibility  vvill  take  place. 

Extension  of  Time  To  Submit  Evidence 

Comment.  Five  commenters  stated 
that  the  mandator*'  extensions  of  time 
imposed  by  the  rule  will  create  an 


administrative  burden  for  authorities, 
owners,  and  managers. 

HUD  Response.  The  mandatory 
extensions  of  time  are  imposed  by 
statute.  Section  214(d)(A)  requires  the 
Secretary  of  HUD  to  provide  a 
reasonable  opportunity  to  submit 
evidence  of  eligible  status  if  such 
evidence  is  not  submitted  at  the  time  of 
application  or  recertification  for 
financial  assistance.  Section  214(d) 
provides  that  "for  purposes  of  this 
subsection,  the  term  'Secretary'  means 
the  Secretary  of  Housing  and  Urban 
Development,  a  public  housing  agency, 
or  another  entity  that  determines  the 
eligibility  of  an  individual  for  financial 
assistance." 

Comment.  Two  commenters  stated 
that  the  final  rule  should  define  what  is 
meant  by  a  "reasonable  period  of  time." 
The  commenters  stated  that  "while  we 
accept  that  the  statute  requires 
extensions  of  a  'reasonable  period  of 
time,'  we  are  verj-  concerned  that 
without  further  definition  in  the  rule, 
there  will  be  countless  disputes  over 
whether  the  extension  was  sufficient." 
Two  commenters  stated  that  the  rule 
should  require  more  than  a  self- 
certification  that  documentation  is 
temporarily  unavailable.  Three 
commenters  stated  that  extensions  of 
time  to  submit  evidence  must  l>e  the 
exception,  and  not  the  norm. 

HUD  Response.  HIFD  believes  that 
extensions  of  time  will  be  the  exception 
and  not  the  norm,  and  that  for  those 
extensions  requested,  the  extensions, 
generally,  will  not  exceed  30  days  in 
duration.  However,  HUD  declines  to 
establish  by  regulation  what  constitutes 
a  reasonable  period  of  time,  and  prefers 
to  allow  housing  authorities  and  project 
owners  the  flexibility  to  determine  what 
is  reasonable  given  the  circumst.mres  of 
the  particular  case  for  extension  before 
them 

Limiting  Acceptable  Immigmtion 
Evidence  to  INS  Documents 

Comment.  Four  commenters  stated 
that  HUD's  Ust  of  acceptable  documents 
is  urmccessarily  narrow  and  will  cause 
hardship  and  inconvenience  to  eligible 
persons.  The  commenters  stated  that  the 
seven  categories  listed  in  the  statute  can 
be  documented  through  many  more 
INS-issued  and  non-INS-issued 
documents  than  are  listed  in  the  rule. 
Four  commenters  stated  that  requiring 
two  documents  from  those  individuals 
with  certain  I-94s  is  both  unfair  and 
unjustified.  Four  commenters  also 
stated  that  requiring  that  eligibility  for 
the  replacement  of  the  document  be 
verified  before  the  receipt  can  even  be 
submitted  defeats  the  whole  purpose  of 
the  rule's  protections  against  delay  or 
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denial  pending  INS  verification.  Other 
commentcrs  provided  suggestions  of 
other  types  of  evidence  that  HUD  and 
INS  should  determine  as  acceptable 
evidence  of  immigration  status. 

HUD  Response.  With  respect  to 
acceptable  evidence  of  immigration 
status.  HUD  follows  the  guidance  and 
requirements  issued  by  INS.  However, 
the  final  rule  provides,  as  did  the 
proposed  rule,  that  other  acceptable 
documents  as  announced  by  INS  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

Comment.  One  commenler  stated  that 
the  list  of  documents  of  eligible 
immigration  status  did  not  reflect  a 
proper  understanding  of  INS  procedures 
and  of  the  Immigration  Court's 
authority. 

HUD  Response.  This  fist  was  prepared 
in  consultation  with  the  INS.  Again,  as 
noted  in  the  response  to  the  preceding 
comment,  any  additional  acceptable 
evidence  or  any  changes  to  the  evidence 
listed  in  this  rule  will  be  announced  by 
notice  in  the  Federal  Register,  and  HLTD 
will  make  any  conforming  amendments, 
as  may  be  necessary,  at  the  earliest 
possible  opportunity. 

Verification  of  Eligible  Immigration 
Status 

Comment.  Several  commenters 
objected  to  HUD's  proposed  use  of  the 
SAVE  system.  The  commenters  stated 
that  the  SAVE  system  is  ineffective, 
inaccurate,  and  costly.  The  commenters 
suggested  that  HUD  should  not  use 
SAVE  until  it  has  been  further  tested. 
Other  commenters  encouraged  the 
Secretary  of  HUD  to  waive  the 
verification  requirements  of  IRCA.  Other 
commenters  encouraged  HUD  to  use,  in 
lieu  of  SAVE,  a  verification  system 
modeled  on  the  current  employer 
verification  system. 

HUD  Response.  HUD  declines  to 
adopt  the  suggestions  of  the 
commenters,  and  will  proceed  to  use  the 
SAVE  system,  as  provided  by  Section 
214.  HUD  believes  that  since  its 
implementation  SAVE  has  significantly 
improved,  and  is  more  effective  and 
accurate  than  at  the  time  of  its  start-up. 

When  Verification  Is  To  Occur 

Comment.  Two  commenters  requested 
that  the  final  rule  provide  that 
verification  of  immigration  status  occur 
at  the  time  of  application. 

HUD  Response.  HUD  declines  to 
adopt  the  suggestion  of  the  commenters, 
and  the  final  rule  provides,  as  did  the 
proposed  rule,  that  verification  of 
immigration  status  should  occur  at  the 
lime  that  verification  of  other  aspects  of 
eligibility  for  assistance  occur. 


No  Delay,  Denial  or  Termination  of 
Assistance  Pending  Verification  or 
Appeals  Process 

Comment.  Several  commenters  stated 
that  applicants  should  not  be  admitted 
to  housing  until  final  eligibility  is 
determined. 

HUD  Response.  The  statute  is  very 
clear  that  "pending  verification  or 
appeal,  the  Secretary  may  not  delay, 
deny,  reduce  or  terminate  the 
individual's  eligibility  for  financial 
assistance  on  the  basis  of  the 
individual's  immigration  status."  (See 
Section  214(d)(4)). 

Comment.  Thirteen  commenters 
stated  that  the  final  rule  should  make 
clear  that  applicants  who  reach  the  top 
of  the  waiting  list  before  INS  completes 
its  verification  must  be  offered  housing 
even  though  eligible  status  has  not  been 
established. 

HUD  Response.  HUD  believes  that  the 
final  rule  is  clear  on  this  issue,  and  no 
additional  language  need  be  added  to 
the  rule. 

Appeal  to  INS  of  Adverse  Determination 
Concerning  Immigration  Status 

Comment.  Twenty  commenters, 
representing  individuals,  housing 
authorities  and  project  owners,  stated 
that  the  housing  authority  and  the 
project  owner  should  be  removed  from 
the  INS  appeal  process;  that  this  should 
be  exclusively  between  the  applicant/ 
tenant  and  INS. 

HUD  Response.  As  noted  earlier  in 
this  preamble,  the  final  rule  provides  for 
direct  applicant/tenant  participation  in 
the  INS  appeal  process,  and  removes  the 
housing  authority  or  project  owner  as 
the  intermediary.  The  final  rule, 
however,  provides  for  the  housing 
authority  and  project  owner  to  be 
copied  on  correspondence  between  INS 
and  the  applicant/tenant. 

Comment.  One  commenter  stated  that 
the  proposed  rule  misinterpreted  the 
nature  of  immigration  hearings  and  the 
authority  of  immigration  judges  to  bind 
the  INS.  The  commenter  stated  that  any 
decision  by  the  immigration  court  is 
final  unless  reversed  on  appeal  by  the 
Board  of  Immigration  Appeals.  Another 
commenter  stated  that  the  rule  needs  to 
clearly  establish  what  an  INS  appeal  is 
because  the  INS  has  no  regulations  or 
procedures  in  place  regarding  appeal 
from  secondary  verification. 

HUD  Response.  In  developing  the 
proposed  rule,  and  in  developing  this 
final  rule,  HUD  solicited  and  received 
the  assistance  of  the  INS,  and  the  rule 
reflects  the  input  of  INS.  Although  the 
INS  regulations  found  in  title  8  of  the 
Code  of  Federal  Regulations  do  not 
specifically  reference  appeal  procedures 


applicable  to  the  SAVE  system,  the  INS 
regulations  have  procedures  in  place  to 
provide  for  further  determination  of  the 
accuracy  of  their  records  on  noncitizens. 
(See  8  CFR  part  103;  see  generally 
§§103.20-103.36. 

Informal  Fair  Hearing  Process 

Comment.  Several  commenters 
requested  that  the  final  rule  eliminate 
the  hearing  process  to  be  provided  by 
the  housing  authority  or  project  owner. 
The  commenters  questioned  the 
purpose  of  the  hearing.  The  commenters 
stated  that  the  project  owner  is  not 
qualified  to  second  guess  the  entire  INS 
process  and  determine  that  an  otherwise 
ineligible  person  or  family  is  ineligible. 
Other  commenters  stated  that  HUD 
should  not  adopt  a  procedure  which 
carves  out  special  rights  for  a  particular 
category  of  ineligible  applicant. 

HUD  Response.  The  informal  hearing 
process  is  mandated  by  statute.  Section 
214  provides  that  "if  the  Secretary 
determines,  after  complying  with  the 
requirements  of  paragraph  (4)  (which 
addresses  the  INS  appeal  process),  that 
such  an  individual  is  not  in  a 
satisfactory  immigration  status  •   •   * 
the  applicable  fair  hearing  process  shall 
be  made  available  with  respect  to  the 
individual."  (See  Section  214(d)(4).) 

Comment.  Three  commenters  stated 
that  with  respect  to  the  fair  hearing 
provided  by  the  housing  authority  or  the 
owner,  the  right  to  discovery  should  be 
limited  to  those  documents  in  the  HA's 
possession. 

HUD  Response.  In  the  matter  of 
discovery,  the  HA  or  project  owmer  only 
would  be  required  to  produce 
documents  in  its  possession. 

Comment.  Three  commenters  stated 
that  the  rule  should  require  the  housing 
authority  or  project  owner  to  incur  the 
costs  of  any  interpretive  services. 

HUD  Response.  HUD  declines  to 
adopt  the  suggestion  of  the  commenter. 
HUD  prefers  to  maintain  the  flexibility 
provided  in  the  proposed  rule,  which 
allows  for  the  parties  to  agree  on  the 
arrangement  of  interpretive  services. 
HUD  believes  that  in  many  cases,  the 
applicant  or  tenant  will  rely  upon  a 
family  member,  relative,  or  friend  to 
serve  as  the  interpreter. 

Preservation  of  Family  (Mixed  Family) 
Provisions 

Mi.xed  Families 

Comment.  A  few  commenters  urged 
HUD  to  drop  the  "preservation  of 
family"  provisions  in  the  rule.  The 
commenters  stated  that  ineligible 
persons  should  not  be  allowed  to  reside 
in  an  assisted  unit. 

HUD  Response.  The  "preservation  of 
family"  provisions  flow  directly  from 
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the  statute.  Section  214(c)  provides  for 
continued  assistance  and  temporary 
deferral  of  termination  of  assistance  for 
mixed  families. 

Comment.  Four  commenters  asked 
whether  a  mixed  family  may  choose 
temporary  deferral  of  termination  of 
assistance,  and  then  select  prorated 
assistance  at  the  end  of  the  deferral 
period. 

HUD  Response.  A  family  that  receives 
temporary  deferral  of  termination  of 
assistance  bears  a  responsibility  to  make 
a  good  faith  effort  to  obtain  other 
affordable  housing,  and  the  family's 
efforts  are  monitored  by  the  housing 
authority  or  project  owner.  If  the  family 
makes  such  good  faith  efforts  but  is 
unsuccessful  in  obtaining  other 
affordable  housing,  the  family  shall  be 
provided  prorated  assistance. 

Continued  Assistance 

Comment.  Several  commenters 
objected  to  the  restrictive  definition  of 
"family"  which  determines  eligibility 
for  continued  assistance.  The 
commenters  stated  that  this  definition 
unfairly  penalizes  a  wide  range  of 
families,  and  further  stated  that  the 
requirement  that  the  head  of  household 
or  spouse  be  a  U.S.  citizen  is 
discriminatory. 

HUD  Response.  The  definition  of 
"family"  which  determines  eligibility 
for  continued  assistance  is  taken 
directly  from  the  statute.  Section 
214(c)(1)(A).  which  addresses  continued 
assistance,  provides  that  HUD  may 
permit  the  continued  provision  of 
financial  assistance,  if  necessary  to 
avoid  the  division  of  family  in  which: 
"the  head  of  household  or  spouse  is  a 
citizen  of  the  United  States,  a  national 
of  the  United  States,  or  an  alien  resident 
of  the  United  States  described  in  any 
paragraphs  (1)  through  (6)  of  subsection 
(a).  For  purposes  of  this  paragraph,  the 
term  'family'  means  a  head  of 
household,  any  spouse,  any  parents  of 
the  head  of  household,  any  parents  of 
the  spouse,  and  any  children  of  the  head 
of  household  or  spouse." 

Comment.  Four  commenters  stated 
that  the  rule  should  make  clear  that 
housing  authorities  are  not  permitted  to 
.  establish  conditions  for  continued 
assistance  that  are  more  burdensome 
than  permitted  by  statute.  The 
commenters  stated  that  this  rule  must 
set  out  in  mandatory  language  the 
circumstances  under  which  continued 
assistance  must  be  granted. 

HUD  Response.  The  statute  permits 
housing  auUiorities  the  discretion  to 
grant  continued  assistance.  This  issue 
was  discussed  in  detail  in  the  preamble 
to  the  proposed  rule  (see  59  FR  43913- 
43914).  The  final  rule  provides  (as  did 


the  proposed  rule)  the  conditions  under 
which  continued  assistance  may  be 
granted  by  housing  authorities  (see 
§§812.11(c)  and  912.11(c)). 

Comment.  One  commenter  requested 
that  §  200.187  be  revised  to  make  clear 
that  the  requirements  of  this  section, 
which  address  continued  assistance,  are 
not  tied  to  the  date  on  which  the 
regulations  become  effective  but  rather 
continued  assistance  shall  be 
determined  as  of  the  date  following 
completion  of  the  applicable  hearing 
process. 

HUD  Response.  HUD  believes  that  the 
commenter  misunderstands  the 
reference  to  the  "effective  date  of  the 
rule"  in  this  provision.  This  section 
provides  that  a  family  that  is  eligible  for 
continued  assistance  must  have  been 
recei\ing  assistance  under  a  covered 
HUD  program  as  of  the  effective  date  of 
the  rule.  In  other  words,  continued 
assistance  is  not  available  to  applicant 
families. 

Deferral  of  Termination  of  Assistance 

Comment.  Five  commenters  requested 
that  HUD  remove  the  provision 
concerning  temporary  deferral  of 
termination  of  assistance  on  the  basis 
that  this  provision  subjects  owners  and 
managers  to  legal  liability.  The 
commenters  stated  that  this  provision 
requires  owners  and  managers  to  make 
a  number  of  judgments  (e.g.,  whether 
there  is  other  affordable  housing  in  the 
market)  that  would  subject  them  to  legal 
liability.  Another  commenter  stated  that 
this  provision  was  discriminatory  to 
other  categories  of  residents;  that  no 
other  category  of  resident  who  becomes 
ineligible  for  housing  is  protected  from 
dislocation  solely  because  the  resident 
has  not  located  other  affordable 
housing.  Se\'en  commenters  stated  that 
the  three  year  deferral  period  provided 
in  the  rule  is  too  long,  and  that  the 
period  should  be  limited  to  six  months 
or  one  year,  at  a  maximum.  The 
commenters  stated  that  the  three  year 
period  would  adversely  impact  eligible 
families  on  the  waiting  list.  Another 
commenter  stated  that  the  notification 
requirement  imposed  in  connection 
with  deferral  of  termination  of 
assistance  is  burdensome. 

HUD  Response.  In  allowing  for  a 
period  of  up  to  three  years  to  defer 
termination  of  assistance,  HUD  is 
adopting  the  language  of  Section  214. 
which  provides  for  an  aggregate  period 
of  three  years  (see  Section  214(c)(1)(B)). 
Additionally,  Section  214  requires  that: 
"At  the  beginning  of  each  deferral 
period,  the  public  housing  agency  or 
other  entity  involved  shall  inform  the 
individual  and  family  members  of  their 
ineligibility  for  financial  assistance  and 


offer  them  other  assistance  in  finding 
other  affordable  housing."  (See  Section 
214(c)(1)(B)).  HUD  believes  that  these 
"preservation  of  family"  provisions 
reflect  the  concern  of  the  Congress  about 
displacement,  or  immediate 
displacement  of  families,  who  but  for 
their  immigration  status,  were  eligible  to 
reside  in  public  housing  or  assisted 
housing,  and  had  not  otherwise 
presented  cause  for  eviction  or 
termination  of  assistance. 

Comment.  Fifteen  commenters  stated 
that  the  August  25. 1994  proposed  rule 
imposes  three  conditions  which  must  be 
met  in  order  for  a  family  to  be  eligible 
for  temporary  deferral  of  termination  of 
assistance,  and  that  families  only  should 
be  required  to  meet  one  standard. 

HUD  Response.  For  project  owners. 
§  200.187(c)  of  the  final  rule  requires,  as 
did  the  proposed  rule,  that  temporary' 
deferral  of  termination  of  assistance 
shall  be  granted  to  a  mixed  family  if 
"one  of  the  following  conditions  is 
met."  This  language  is  not  adopted  in 
§§  812.10(c)(1).  905.310(r)(3)  or 
912.10(c)(1).  Again,  as  discussed  in 
detail  in  the  preamble  to  the  proposed 
rule,  the  statute  gives  directly  to 
housing  authorities  the  discretion  to 
determine  the  appropriateness  of 
providing  continued  assistance  or 
temporary'  deferral  of  termination  of 
assistance.  Since  this  discretion  is  given 
directly  to  housing  authorities,  HUD 
cannot  preempt  this  discretion  and 
impose  requirements  on  housing 
authorities.  Accordingly,  the 
"temporary  deferral  of  termination" 
provisions  for  housing  authorities  more 
closely  mirrors  the  language  of  the 
statute. 

Comment.  Two  commenters  stated 
that  the  final  rule  should  impose 
specific  conditions  on  housing 
authorities  for  the  granting  temporary 
deferral  of  termination  of  assistance,  as 
it  did  for  project  owners. 

HUD  Response.  As  discussed  in  the 
preamble  to  the  proposed  rule  (59  FR 
43914).  Section  214  permits  HUD  (in  the 
case  of  project  owners)  or  the  HA  to 
defer  termination  of  assistance  in 
certain  circumstances.  For  project 
owners,  the  rule  requires  project  owners 
to  grant  this  type  of  rehef  if  a  family 
meets  certain  qualifying  conditions  for 
HAs.  the  rule  permits  HAs  to  determine 
whether  this  type  of  reUef  vnll  be 
provided,  but  requires  the  HA,  in 
establishing  its  standards,  to  be  guided  ' 
by  the  standards  set  forth  in  this  rule 
implementing  Section  214. 

Proration  of  Assistance 

Comment.  A  number  of  commenters 
voiced  their  objection  to  proration  of 
assistance  on  the  basis  that  this  process 
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would  be  an  administrative  nightmare. 
Several  of  these  commenters  advocated 
that  in  order  to  eliminate  this  burden, 
full  assistance  should  be  provided  to  a 
family  when  one  or  more  members  of 
the  family  have  citizenship  or  eligible 
immigration  status  One  commenter 
stated  that  proration  of  assistance  was 
not  supported  by  the  language  of 
Section  214.  Another  commenter  stated 
that  despite  limiting  assistance  to  only 
eligible  family  members,  ineligible 
family  members  benefit  from  proration 
of  assistance.  Three  other  commenters 
suggested  that  only  ineligible  extended 
members  of  the  family  (and  not  core 
family  members  who  have  ineligible 
extended  members  of  the  family  (and 
not  core  family  members  who  have 
ineligible  status)  be  counted  as 
ineligible  in  determining  prorated 
assistance.  Other  commenters  made 
suggestions  concerning  alternative 
proration  formulas,  and  one  of  these 
commenters  suggested  that  HUD  accept 
each  housing  authority's  calculation  of 
the  rent  level  that  would  permit  the 
housing  authority  to  "break  even 
without  the  benefit  of  Federal 
subsidies." 

HUD  Response.  HUD  carehilly 
considered  all  of  the  suggestions  and 
recommendations  made  by  the 
commenters  on  the  proration  of 
assistance  provisions,  and  declines  to 
make  changes  to  the  August  25. 1994 
proposed  rule  at  the  final  rule  stage. 
Proration  of  assistance  is  consistent 
with  the  preservation  of  Families 
provisions  of  Section  214.  which 
provide  for  continued  assistance  and 
temporary  deferral  of  termination  of 
assistance.  HUD  believes  that  the 
proration  formulas  set  forth  in  the  rule 
are  workable,  and  HUD  will  make  every 
effort  to  assist  housing  authorities  and 
project  owners  in  making  these  formulas 
more  easily  workable. 

Comment.  Another  commenter 
requested  clarification  whether 
providing  proration  of  assistance  is 
discretioiiary  on  the  part  of  the  housing 
authorities. 

HUD  Response.  The  final  rule  clarifies 
that  for  both  housing  authorities  and 
project  owners,  proration  of  assistance 
must  be  offered  to  eligible  mixed 
families. 

Comment.  Four  commenters  asked  for 
guidance  for  action  to  be  taken  if  the 
family  is  unable  to  pay  prorated 
subsidy. 

HUD  Response.  Housing  authorities 
and  project  owners  should  utilize  the 
procedures  currently  in  place  when  a 
family  is  unable  to  pay  its  share  of  rent. 
Comment.  One  commentfer  state  that 
the  prohibition  against  extension  of 
assistance  to  noncitizen  students  should 


UMI 


not  be  extended  to  the  citizen  children 
of  the  noncitizen  student  and  noncitizen 
spouse. 

HUD  Response.  The  final  rule 
provides,  as  did  the  proposed  rule,  that 
the  prohibition  on  providing  assistance 
to  a  noncitizen  student  does  not  extend 
to  the  citizen  spouse  of  the  noncitizen 
student  and  the  children  of  the  citizen 
spouse  and  noncitizen  student.  Section 
214  provides  that  nonimmigrant  student 
are  not  eligible  for  financial  assistance 
under  the  programs  covered  by  Section 
214.  If  the  nonimmigrant  student  and 
the  noncitizen  spouse  of  the  student 
have  children  bom  in  the  U.S..  the 
citizenship  status  of  the  children  would 
not  be  sufficient  in  and  of  itself  to  make 
the  family  eligible  for  prorated 
assistance  because  the  fact  remains  that 
the  family  is  in  the  United  States  for  the 
purpose  of  the  education  of  the 
nonimmigrant  student,  and  not  for  the 
purpose  of  immigrating  to  the  U.S.  In 
other  words.  Section  213  covered 
financial  assistance  is  not  available  to 
noncitizens  who  have  not  expressed  an 
intention  of  immigrating  to  the  United 
States. 

Protection  of  Individual's  Privacy 

Comment.  Ten  commenters  stated 
that  the  proposed  rule  failed  to  provide 
effective  guards  against  the  misuse  of 
immigration  status  information 
submitted  by  applicants  and  tenants, 
and  that  the  final  rule  should  clarify 
that  HAS,  landlords  and  HUD  ofiicials 
cannot  use  the  information  in  their 
possession  for  any  purpose  other  than 
determining  an  individual's  eligibility 
for  housing  assistance. 

HUD  Response.  HUD  agrees  with  the 
commenters  and  the  final  nile  clarifies 
that  immigration  status  information 
provided  to  HAs,  landlords  and  HUD 
officials  only  may  be  used  for  purposes 
of  determining  an  individual's 
eligibility  for  housing  assistance. 

Nondiscrimination  Provisions 

Comment.  One  commenf^r  requested 
that  the  final  rule  contain  .3  blanket 
hold-harmless  provision  to  owners  in 
the  implementation  of  Section  214. 

HUD  Response.  HUD  declines  to 
adopt  this  recommendation. 

Comment.  Ten  commenters  stated 
that  HUD  must  establish  explicit 
poUcies  which  prohibit  and  punish 
foreseeable  discriminatory  applications 
of  the  noncitizens  restrictions.  The 
commenters  stated  that  the  proposed 
rule  merely  recites  general  anti- 
discrimination laws  from  related 
statutes.  The  commenters  stated  that 
housing  authorities  should  not  be  able 
to  require  different  evidence  of 
citizenship  or  eligible  immigration 


status  based  on  foreign  accents  or  non- 
English  sounding  surnames. 

HUD  Response.  HUD  believes  that  the 
anti-discrimination  statutes  and 
regulations  currently  in  place  are 
sufficient  to  address  discriminatory 
actions  that  may  result  in  connection 
with  implementation  of  Section  214. 
and  establishment  of  additional  policies 
and  sanctions  is  not  necessary.  There  is 
no  need  for  HUD  to  impose  sanctions 
and  penalties  in  addition  to,  or  similar 
to  those  imposed  by  the  Fair  Housing 
Act  and  Title  VI  of'the  Qvil  Rights  Act. 
As  discussed  at  the  beginning  of  this 
preamble.  Section  214  is  constructed  in 
a  way  that  allows  little  discretionary 
action  in  its  implementation.  For 
example.  Section  214  is  very  specifii. 
with  respect  to  documentation 
requirements.  Accordingly,  if  an 
individual  signs  a  declaratisn  under 
penalty  of  perjury  that  he  or  she  is  a 
citizen,  that  is  all  the  documentation 
that  is  required  under  the  statute  and 
these  regulations. 

A dministrative  Burden/Unfunded 

Mandate 

Comment.  Although  commenters 
acknowledged  HUD's  statement  in  the 
August  25,  1994  proposed  rule  that  the 
costs  of  automated  verification  of 
immigration  status  through  the  SAVE 
system  would  be  billed  directly  to  HUD, 
the  majority  of  the  commenters  staled 
that  implementation  of  Section  214 
imposes  a  substantial  administrative 
burden,  and  HUD  fails  to  address 
reimbursement  of  all  of  the  costs 
associated  with  implementation  of  this 
statute,  such  as  the  various  notification 
requirements,  document  collection, 
hearings,  record  retention,  and  the  lime 
and  expense  of  training  new  staff  in  the 
new  procedure  for  verifying  noncitizen 
status. 

HUD  Respon.se.  HUD  acknowledges 
that  there  are  additional  administrative 
responsibilities  imposed  by  Section  214, 
and  HUD  has  made  every  effort  to 
minimize  the  administrative  burden 
through  this  regulation.  HUD  will 
continue  to  make  efforts  to  a.ssist 
housing  authorities  and  project  owners 
to  carry  out  their  responsibilities 
through  the  guidance  to  be  issued  in 
connection  with  this  final  rule. 

VI.  Other  Matters 

Executive  Order  12866.  This  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866  as  a  significant 
regulatory  action.  Any  changes  made  in 
this  rule  as  a  result  of  that  review  are 
clearly  identified  in  the  docket  file  for 
this  proposed  rule,  which  is  available 
for  public  inspection  in  the  Office  of 


HUD's  Rules  Docket  Clerk.  Room  10276, 
451  Seventh  Street,  S\V,  Washington, 
DC.  20410-0500. 

Environmental  Review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  the  August 
25.  1994  proposed  rule.  That  Finding 
remains  applicable  to  this  final  rule,  and 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility  Act.  The 
Secretary',  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  final  rule 
before  publication,  and  by  approving  it, 
certifies  that  this  mle  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
HUD  believes  that  the  rule,  when 
implemented,  will  have  only  a  minimal 
impact  on  small  housing  project  owners, 
small  mortgagees  and  small  housing 
agencies,  since  the  procedures  specified 
to  implement  the  restrictions  are  to 
require  owners  and  HAs  to  use  an  easily 
accessible  (by  telephone)  automated 
system  for  verifying  immigration  status. 
HUD  has  arranged  for  the  cost  of  the 
automated  verification  system, 
established  by  the  Immigration  and 
Naturalization  Service,  to  be  billed 
directly  to  HUD.  The  only  other 
significant  element  of  cost  or  delay  in 
administration  of  HUD  programs  that 
may  be  encountered  by  small  entities  as 
a  result  of  this  rule  is  the  requirement 
for  a  fair  hearing,  on  request,  for  any 
applicant  or  tenant  found  to  be 
ineligible.  This  procedure  is  specifically 
required  by  42  U.S.C.  1436a.  However, 
HUD  does  not  believe  that  the  cost  or 
delay  related  to  this  statutory 
requirement  will  be  significant  because 
HUD  anticipates  that  small  housing 
agencies,  project  owners  and  mortgagees 
will  find  that  the  majority  of  applicants 
or  tenants  are  eligible  to  receive  HUD 
assistance,  and  therefore  fair  hearing  to 
determine  eligibility  on  the  basis  of 
immigration  status  vdll  be  minimal. 
Accordingly,  HUD  concludes  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  an  that  to  the 
extent  possible.  HUD  has  minimized  the 
economic  impact  on  all  entities, 
consistent  with  the  Secretary' 's 
responsibilities  under  section  143a. 

Executive  Order  on  Federalism.  The 
General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  E.xecutive 
Order  12612.  Federalism,  has 


determined  that  the  policies  contained 
in  this  final  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule 
addresses  immigration,  a  topic 
exclusively  the  province  of  the  Federal 
government,  and  the  effect  is  the  direct 
result  of  the  status  that  imposes  the 
restriction  against  assistance  to 
noncitizens.  rather  than  a  result  of 
HUD's  exercise  of  discretion  in 
promulgating  a  rule  to  implement  the 
statute. 

Executive  Order  on  the  Family.  The 
General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  the 
provisions  of  this  final  rule,  while 
affecting  the  composition  and  well- 
being  of  families,  are  strictly  the  result 
of  the  statute  that  imposes  the 
restriction.  The  only  families  upon 
whom  the  stature  and  the  rule  have  an 
impact  are  those  containing  individuals 
with  ineligible  immigration  status  who 
are  not  receiving  the  benefit  of  assisted 
housing,  or  whose  continued  receipt  of 
assisted  housing  is  not  necessary  in 
order  to  avoid  the  division  of  the  family. 
However,  even  for  families  that  contain 
members  with  ineligible  status,  the  rule 
strives  to  maintain  the  unity  of  the 
family  under  the  regulatory  provisions 
concerning  special  assistance  to  mixed 
families. 

Regulatory  Agenda.  This  final  rule 
was  listed  as  sequence  number  1741  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994  (59  FR  57632,  57644).  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  fimctions 
(Government  agencies).  Penalties. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  215 

Grant  Programs — housing  and 
community  development.  Rent 


subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  235 

Condominiums,  Cooperatives,  Grant 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  247 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 

24  CFR  Part  812 

Low  and  moderate  mcome  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  850 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs-housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
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poisoning.  Rent  subsidies.  Reporting  ' 
and  recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  900 

Grant  programs — housing  and 
community  development.  Rent 
subsidies. 

24  CFR  Part  904 

Grant  programs — housing  and 
community  development,  Loan 
programs — housing  and  community 
development,  Public  housing. 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians, 
HomeowTjership,  Indians,  Individuals 
with  disabilities.  Lead  poisoning.  Loan 
programs — housing  and  community 
development.  Loan  programs — Indians, 
Low  and  moderate  income  housing, 
Public  housing,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  912 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Public  housing. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations,  parts  200.  215,  233. 
236. 247. 812. 880, 881,  882.  883,  884, 
886. 887,  900,  904,  905.  912  and  960  are 
amended  as  follows. 

PART  2- (^INTRODUCTION 

1.  The  authority  citation  for  part  200 
is  revised  to  read  as  follows: 

Authority:  12  VV.S.C.  1701-17152-18;  42 
use.  1436a  and  3535(d). 

2.  A  new  subpart  G.  consisting  of 

§§  200.180  through  200.192.  is  added  to 
read  as  follows:. 

Subpart  G — Restrictions  on  Assistance  tu 
N'oncitizens 

Sec. 

200.180  Applicability. 
200.180a     Requirements  concerning 

documents. 

200.181  Definitions. 

200.182  General  provisions. 

200.183  Submission  of  evidence  of 
citizenship  or  eligible  immigration 
status. 

2U0.184    Documents  of  eligible  immigration 
status. 


200.185  Verification  of  eligible  immigration 
status. 

200.186  Delay,  denial,  reduction  or 
termination  of  assistance. 

200.187  Preservation  of  mixed  families  and 
other  families. 

200.188  Proration  of  assistance. 

200.189  Prohibition  of  assistance  to 
noncitizen  students. 

200.190  Compliance  with 
nondiscrimination  requirements. 

200.191  Protection  from  liability  for  project 
owners.  State  and  local  government 
agencies  and  officials. 

200.192  Liability  of  ineligible  tenants  for 
reimbursement  of  benefits. 

Subpart  G — Restrictions  on  Assistance 
to  Noncitizens 

§200.180    Applicability. 

(a)  Covered  programs/assistance.  This 
subpart  implements  the  statutory 
restrictions  on  providing  financial 
assistance  to  benefit  individuals  who 
are  not  in  eligible  status  with  respect  to 
citizenship  or  noncitizen  immigration 
status.  This  subpart  is  applicable  to 
financial  assistance  provided  under: 

(1)  Section  235  Program  assistance. 
Section  235  of  the  National  Housing  Act 
(12  U.S.C.  1715z)  (the  Section  235 
Program),  and  for  which  the 
implementing  regulations  are  codified 
in  24  CFR  part  235; 

(2)  Section  236  Program  assistance 
(below  market  rent  only).  Section  236  of 
the  National  Housing  Act  (12  VV.S.C. 
1715Z-1)  (tenants  paying  below  market 
rent  only)  (the  Second  236  Program), 
and  for  which  the  implementing 
regulations  are  codified  in  24  CFR  part 
236.  subpart  D;  or 

(3)  Rent  Supplement  Program 
assistance.  Section  101  of  the  Housing 
and  Urban  Development  Act  of  1965  (12 
U.S.C.  1701s)  (the  Rent  Supplement 
Program),  and  for  which  the 
implementing  regulations  are  codified 
in  24  CFR  part  215. 

(b)  When  financial  assistance  is 
considered  paid.  Covered  financial 
assistance  is  considered  to  be  provide 
(or  paid),  and  the  restrictions  on 
providing  covered  financial  assistance 
to  noncitizens  with  ineligible 
immigration  status  are  applicable  as 
follows: 

(1)  Payment  under  Section  235 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Section 
235  program  on  behalf  of  a  mortgagor 
when: 

(i)  The  dwelling  unit  is  subject  to  a 
mortgage  insured  under  section  235  of 
the  National  Housing  Act  (and  part  235 
of  this  chapter);  and 

(ii)  Assistance  payments  are  made  to 
the  mortgagee  on  behalf  of  the 
mortgagor  under  a  contract  between  the 
mortgagee  and  the  Secretary  in 


accordance  with  section  235(b)  of  the 
National  Housing  Act,  imless  those 
assistance  payments  are  pro-rated  in 
accordance  vdth  §  200.188. 

(2)  Payment  under  Section  236 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Section 
236  program  on  behalf  of  a  tenant  or 
cooperative  luiit  purchaser  when: 

(i)  The  project  is  subject  to  a  mortgage 
insured  or  the  project  is  assisted  under 
section  236  of  the  National  Housing  Act 
(and  part  236  of  this  chapter)  for  which 
interest  reduction  payments  are  paid 
under  a  contract  between  the  mortgagee 
and  the  Secretary;  and 

(ii)  The  monthly  rental  charge  paid  to 
the  owner  for  the  dwelling  unit  is  less 
than  the  HUD-approved  market  rent, 
whether  or  not  rental  assistance 
payments  are  also  paid  under  a  contract 
in  accordance  with  section  236(f)(2)  and 
part  236,  subpart  D,  of  this  chapter, 
unless  those  assistance  payments  are 
prorated  in  accordance  with  §  200.188. 

(3)  Payment  under  Rent  Supplement 
Program.  Financial  assistance  is 
considered  to  be  paid  under  the  Rent 
Supplement  program  administered 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  when 
rent  supplement  payments  are  paid 
under  a  contract  between  the  project 
owner  and  the  Secretary  in  accordance 
with  that  section  and  part  215  of  this 
chapter,  unless  those  assistance 
payments  are  prorated  in  accordance 
with  §200.188. 

(c)  Covered  individuals  and  entities. — 
(1)  Covered  individuals/persons  and 
families.  The  provisions  of  this  subpart 
apply  to  both  applicants  for  assistance 
and  persons  already  receiving  assistance 
covered  under  this  subpart  (i.e..  tenants, 
homebuyers,  cooperative  members;  see 
definition  of  "tenant"  in  §200.181). 
Unless  the  context  clearly  indicates 
otherwise,  the  terms  "individual." 
"person"  or  "family."  or  the  plural  of 
these  terms,  as  used  in  this  subpart 
apply  to  both  an  applicant  and  a  tenant, 
or  an  applicant  family  or  a  tenant 
family. 

(2)  Covered  entities.  The  provisions  of 
this  subpart  apply  to  both  project 
owners  (as  defined  in  §200.181)  and 
mortgagees  under  the  Section  235 
homeownership  program.  Unless  the 
context  clearly  indicates  otherwise,  the 
term  "project  owner"  as  used  in  this 
subpart  includes  mortgagee. 

(d)  Administration  of  restrictions  on 
providing  assistance.  Project  owners 
shall  administer  the  restrictions  on 
providing  assistance  to  noncitizens  with 
ineligible  immigration  status  in 
accordance  with  the  requirements  of 
this  subpart. 


§  200. 1 80a    Requirements  concerning 
documents. 

For  any  notice  or  document  (decision, 
declaration,  consent  form,  etc.)  that  this 
subpart  requires  the  project  owner  to 
provide  to  an  individual,  or  requires  the 
project  owner  to  obtain  the  signature  of 
an  individual,  the  project  owner,  where 
feasible,  must  arrange  for  the  notice  or 
document  to  be  provided  to  the 
individual  in  a  language  that  is 
understood  by  the  indiWdual  if  the 
individual  is  not  proficient  in  English. 
(See  24  CFR  8.6  of  HUDs  regulations  for 
requirements  concerning 
communications  with  persons  with 
disabilities.) 

§200.181    Definitions. 

Assisted  dwelling  unit  means  a 
dwelling  unit  for  which  financial 
assistance  is  considered  to  be  paid,  as 
determined  in  accordance  with 
§200.180. 

Child  means  a  member  of  the  family, 
other  than  the  family  head  or  spouse, 
who  is  under  18  years  of  age. 

Citizen  means  a  citizen  or  national  of 
the  United  States. 

Evidence  of  citizenship  or  eligible 
immigration  status  means  the 
documents  which  must  be  submitted  to 
evidence  citizenship  or  eligible 
immigration  status.  (See  §  200.186(b).) 

Family.  Except  as  may  be  otherwise 
specified  in  this  subpart,  the  term 
"family"  for  purposes  of  this  subpart 
shall  have  the  same  meaning  as 
provided  in  the  definition  section  of  the 
regulations  for  each  of  the  following 
programs:  the  Section  235  Program. 
Section  236  Program,  and  the  Rent 
Supplement  Program).  (See. 
respectively.  24  CFR  235.5.  24  CFR 
236.2,  24  CFR  215.1). 

Financial  assistance  or  covered 
financial  assistance.  See  §  200.180. 

Head  of  household  means  the  adult 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

HUD  means  the  Department  of 
Housing  and  Urban  Etevelopment. 

INS  means  the  U.S.  Immigration  and 
Naturalization  Service. 

Mixed  family  means  a  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

National  means  a  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Noncitizen  means  a  perstm  who  is 
neither  a  citizen  nor  nation  of  the 
United  States. 

Project  owner  means  the  person  or 
entity  that  owns  the  housing  project 


containing  the  assisted  dwelling  unit. 
For  purposes  of  this  subpart,  this  term 
includes  the  mortgagee,  in  the  case  of  a 
Section  235  mortgage. 

Section  214  means  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980.  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
categories  of  eligible  immigration  status 
specified  in  Section  214. 

Tenant  means  for  the  Rent 
Supplement  program  and  the  Section 
236  program,  an  individual  or  a  familv 
renting  an  assisted  dwelling  unit  or 
occupying  such  a  dvrelling  unit  as  a 
cooperative  member.  For  purposes  of 
simplifying  the  language  in  this  subpart 
to  include  the  Section  235 
homeownership  program,  the  term 
tenant  will  also  be  used  to  include  a 
homebuyer.  where  appropriate. 

§  200. 1 82    General  provisions. 

(a)  Restrictions  on  assistance. 
Financial  assistance  under  the  programs 
covered  by  this  subpart  is  restricted  to: 

(1)  Citizens:  OT 

(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (INA).  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  the  INA  (8U.S.C. 
noi(a)(20)andll01(a)(15). 
respectively)  (immigrants).  (This 
category  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161).  (special 
agricultural  worker),  who  has  been 
granted  lawful  temporan,-  resident 
status); 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972.  or 
such  later  date  as  enacted  by  law.  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  (refugee  status); 
pursuant  to  the  grant  of  asylum  (which 
has  not  been  terminated)  under  section 
208  of  the  INA  (8  U.S.C.  1158)  (asylum 
status);  or  as  a  result  of  being  granted 
conditional  entn'  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1. 1980.  because  of 
persecution  or  fear  of  persecution  on 


account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawhiUy 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(d)(5))  (parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (amnesty  granted  under  INA 
245A). 

(b)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  eligible  status,  as  described  in 
paragraph  (a)  of  this  section; 

(2)  Despite  the  ineligibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  three  types  of 
assistance  provided  in  §  200.187.  A 
family  without  any  eligible  members 
and  receiving  assistance  on  June  19. 
1995  may  be  eligible  for  temporary- 
deferral  of  termination  of  assistance  as. 
provided  in  §  200.187. 

§200.183    Submission  of  evidence  of 
citizenship  or  eligit>le  inwnigration  status. 

(a)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  program 
covered  by  this  subpart  is  contingent 
upon  a  family's  submission  to  the 
project  owner  of  the  documents 
described  in  paragraph  (b)  of  this 
section  for  each  family  member.  If  one 
or  more  family  members  do  not  have 
citizenship  or  eligible  immigration 
status,  the  family  members  may  exercise 
the  election  not  to  content  to  have 
eligible  immigration  status  as  provided 
in  paragraph  (e)  of  this  section,  and  the 
provisions  of  §200.187  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age.  must  submit 
the  following  evidence  to  the  project 
owner. 

(1)  For  citizens,  the  evidencr_consists 
of  a  signed  declaration  of  U.S 
citizenship; 

(2)  For  noncitizens  who  arc  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  covered  program  on  June  19. 
1995  the  evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status;  and 
(ii)  Proof  of  age  document. 
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(3)  For  all  other  noncitizens,  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status: 

(ii)  The  INS  documents  listed  in 
§200.184;  and 

(iii)  A  signed  verification  form. 

(c)  Declaration.  (1)  For  each  family 
member  who  contends  that  he  or  she  is 
a  U.S.  citizen  or  a  noncitizen  with 
eligible  immigration  status,  the  family 
must  submit  to  the  project  owner  a 
written  declaration,  signed  under 
penalty  of  perjury,  by  which  the  family 
member  declares  whether  he  or  she  is  a 
U.S.  citizen  or  a  noncitizen  with  eligible 
immigration  status. 

(i)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(ii)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(2)  The  written  declaration  may  be 
incorporated  as  part  of  the  application 
for  housing  assistance  or  may  constitute 
a  separate  document. 

(a)  Verification  consent  form — (1) 
Who  signs.  Each  noncitizen  who 
declares  eligible  immigration  status 
must  sign  a  verification  consent  form  as 
follows. 

(i)  For  each  adult,  the  form  must  be 
signed  by  the  adult. 

(ii)  For  each  child,  the  form  must  be 
signed  by  an  adult  residing  in  the 
assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(2)  Notice  of  release  of  evidence  by 
project  owner.  The  verification  consent 
form  shall  provide  that  evidence  of 
eligible  immigration  status  may  be 
released  by  the  project  owner  without 
responsibility  for  the  further  use  or 
transmission  of  the  evidence  by  the 
entity  receiving  it,  to: 

(i)  HUD.  as  required  by  HUD;  and 

(ii)  The  INS  for  purposes  of 
verification  of  the  immigration  status  of 
the  individual. 

(3)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eUgibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
future  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(e)  Individuals  who  do  not  contend 
that  they  have  eligible  status.  If  one  or 
more  members  of  a  family  elect  not  to 
contend  that  they  have  eligible 
immigration  status,  and  other  members 
of  the  family  establish  their  citizenship 


or  eligible  immigration  status,  the 
family  may  be  eligible  for  assistance 
under  §§  200.187  or  200.188,  despite  the 
fact  that  no  declaration  or 
documentation  of  eligible  status  is 
submitted  for  one  or  more  members  of 
the  family.  The  family,  however,  must 
identify  to  the  project  owner,  the  family 
member  (or  members)  who  will  elect  not 
to  contend  that  he  or  she  has  eligible 
immigration  status. 

(f)  Notification  of  requirements  of 
Section  214 — (1)  When  notice  is  to  be 
issued.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible  status  as 
provided  by  paragraph  (e)  of  this 
section,  shall  be  given  by  the  project 
owner  as  follows: 

(i)  Applicant's  notice.  The  notification 
described  in  paragraph  (f)(1)  of  this 
section  be  given  to  each  applicant  at  the 
time  of  application  for  assistance. 
Applicants  whose  applications  are 
pending  on  June  19, 1995  shall  be 
notified  of  the  requirement  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  June  19,  1995. 

(ii)  Tenant's  notice.  The  notification 
described  in  paragraph  (f)(1)  of  this 
section  shall  be  given  to  each  tenant  at 
the  time  of,  and  together  with,  the 
project  owner's  notice  of  regular 
reexamination  of  tenant  income,  but  not 
later  than  one  year  following  June  19, 
1995. 

(iii)  Timing  of  mortgagor's  notice.  A 
mortgagor  receiving  Section  235 
assistance  must  be  provided  the 
notification  describiBd  in  paragraph  (f)(1) 
of  this  section  in  accordance  with 
§  235.13(b)(2)  of  this  chapter. 

(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  evidence 
of  citizenship  or  eligible  immigration 
status  as  required  by  paragraph  (a)  of 
this  section; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted,  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (g)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §  200.186 
concerning  INS  appeal,  and  informal 
hearing  process  by  the  project  owner) 
or,  if  appeals  are  not  pursued,  at  a  time 
to  be  specified  in  accordance  with  HUD 
requirements.  Tenants  also  shall  be 
informed  of  how  to  obtain  assistance 


under  the  preservation  of  families 
provisions  of  §  200.187. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  submitted.  The  project 
owner  shall  require  evidence  of  eligible 
status  to  be  submitted  at  the  times 
specified  in  paragraph  (g)  of  this 
section,  subject  to  any  extension  granted 
in  accordance  with  paragraph  (h)  of  this 
section. 

(1)  Applicants.  For  applicants,  project 
owners  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  the  date  the  project  owner 
anticipates  or  has  knowledge  that 
verification  of  other  aspects  of  eligibility 
for  assistance  will  occur  (see 

§  200.185(a)). 

(2)  Tenants.  For  tenants  (i.e.,  persons 
already  receiving  the  benefit  of 
assistance  in  a  covered  program  on  June 
19, 1995,  evidence  of  eligible  status  is 
required  to  be  submitted  as  follows: 

(i)  For  financial  assistance  in  the  form 
of  rent  supplement  payments  or  Section 
236  basic  rent  tenancy  or  rental 
assistance  payments,  the  tenant  shall,  in 
accordance  with  the  provisions  of 
§§  215.55(a)  and  236.80(a)  of  this 
chapter,  submit  the  required  evidence  at 
the  first  regular  reexamination  after  June 
19,  1995. 

(ii)  For  financial  assistance  in  the 
form  of  Section  235  assistance 
payments,  the  mortgagor  shall  submit 
the  required  evidence  in  accordance 
with  §235. 13(c)  of  this  chapter. 

(3)  New  occupants  of  assisted  units. 
For  any  new  occupant  of  an  assisted 
unit  (e.g.,  a  new  family  member  comes 
to  reside  in  the  assisted  unit),  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  program  covered  by  this 
subpart,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  subpart 
unless  the  family  already  has  submitted 
the  evidence  to  the  project  owner  for  a 
covered  program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  only 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status. 

(1)  When  extension  must  be  granted. 
The  project  owner  shall  extend  the  time, 
provided  in  paragraph  (g)  of  this 
section,  to  submit  evidence  of  eligible 
immigration  status  if  the  family 
member: 


(i)  Submits  the  declaration  required 
under  §  200.183(a)  cprtifying  that  any 
person  for  whom  required  evidence  has 
not  been  submitted  is  a  noncitizen  with 
eligible  immigration  status;  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence;  and 
prompt  and  diligent  effort  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
•-.hould  be  sufficient  to  allow  the 
individual  the  time  to  obtain  the 
evidence  needed.  The  project  owner's 
determination  of  the  length  of  the 
extension  needed  shall  be  based  on  the 
circumstances  of  the  individual  case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  project  owner's  decision 
to  grant  or  deny  an  extension  as 
provided  in  paragraph  (h)(1)  of  this 
section  shall  be  issued  to  the  family  by 
written  notice.  If  the  extension  is 
granted,  the  notice  shall  specify  the 
extension  period  granted.  If  the 
extension  is  denied,  the  notice  shall 
explain  the  reasons  for  denial  of  the 
extension. 

(i)  Failure  to  submit  evidence  or  to 
establish  eligible  status.  If  the  family 
fails  to  submit  required  evidence  of 
eligible  immigration  status  within  the 
time  period  specified  in  the  notice,  or 
any  extension  granted  in  accordance 
with  paragraph  (h)  of  this  section,  or  if 
the  evidence  is  timely  submitted  but 
fails  to  establish  eligible  immigration 
status,  the  project  owner  shall  proceed 
to  deny,  prorate  or  terminate  assistance, 
or  provide  continued  assistance  or 
temporary  deferral  of  termination  of 
assistance,  as  appropriate,  in  accordance 
with  the  provisions  of  §§  200.186  and 
200.187. 

§  200.184    Documents  of  eiigible 
immigration  status. 

(a)  General.  A  project  owner  shall 
request  and  review  original  documents 
of  eligible  immigration  status.  The 
project  owner  shall  retain  photocopies 
of  the  documents  for  its  own  records 
and  return  the  original  documents  to  the 
family. 

(b)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with 
§200.185. 

(1)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 


(2)  Form  1-94.  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(!)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(ii)  "Section  208"  or  "Asylum"; 

(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(ii)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  appUcation  is 
filed  on  or  after  October  1. 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1. 
1990); 

(iii)  A  court  decision  granting 
withholding  or  deportation;  or 

(iv)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 
deportation  (if  application  filed  on  or 
after  October  1.  1990). 

(4)  Form  1-688.  Temporar>'  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(5)  Form  I-688B,  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a. 12"; 

(fi)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  document  has  been 
verified;  or 

(c)  Other  acceptable  evidence.  If  other 
documents  are  determined  by  the  INS  to 
constitute  acceptable  evidence  of 
eligible  immigration  status,  they  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

§200.185    Verification  of  ellgit>ie 
immigration  status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the  project 
owner  simultaneously  with  verification 
of  other  aspects  of  eligibility  for 
assistance  or  continued  eligibility  for 
assistance  under  a  covered  program. 
The  project  owner  shall  verify  eligible 
immigration  status  in  accordance  with 
the  INS  procedures  described  in  this 
section. 

(b)  Primary  verification. — (1 ) 
Automated  verification  system.  Primary 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the  project 
owner  through  the  INS  automated 
system  (INS  Systematic  Alien 


Verification  for  Entitlements  (SAVE)). 
The  INS  SAVE  system  provides  access 
to  names,  file  numbers  and  admission 
numbers  of  noncitizens. 

(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secondary  verification. — (1) 
Manual  search  of  INS  records. 
Secondary  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  individual's  immigration 
status.  The  project  owner  must  request 
secondar)'  verification,  within  10  days 
of  receiving  the  results  of  the  primary 
verification,  if  the  primary  verification 
system  does  not  confirm  eligible 
immigration  status,  or  if  the  primar> 
verification  system  verifies  immigration 
status  that  is  ineligible  for  assistance 
covered  by  this  subpart. 

(2)  Secondary  verification  initiated  by 
project  owner.  Secondarj-  verification  is 
initiated  by  the  project  owner 
forwarding  photocopies  of  the  original 
INS  documents  listed  in  §  200.184  (front 
and  back),  attached  to  the  INS  document 
verification  request  form  G-845S 
(Document  Verification  Request),  or 
such  other  form  specified  by  the  INS  to 
a  designated  INS  office  for  review. 
(Form  G-845S  is  available  from  the 
local  INS  Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
project  owner  shall  issue  to  the  family 
the  notice  described  in  §  200.186(d). 
which  includes  notification  of  appeal  to 
the  INS  of  the  INS  finding  on 
immigration  status  (see  § 200.186(d)(4)) 

(d)  Exemption  from  liability  for  INS 
verification.  The  project  owner  shall  not 
be  liable  for  any  action,  delay,  or  failure 
of  the  INS  in  conducting  the  automated 
or  manual  verification. 

§  200.186    Delay,  denial,  reduction  or 
termination  of  assistance. 

(a)  General.  Assistance  to  a  family 
may  not  be  delayed,  denied,  reduced  or 
terminated  because  of  the  immigration 
status  of  a  family  except  as  provided  in 
this  section. 

(F))  Restrictions  on  delay,  denial, 
reduction  or  termination  of 
assistance. — (1)  Restrictions  on 
reduction,  denial  or  termination  of 
assistance.  Assistance  to  an  applicant 
shall  not  be  reduced  or  denied,  and 
assistance  to  a  tenant  shall  not  be 
delayed,  denied,  reduced,  or  terminated, 
on  the  basis  of  ineligible  immigration 
status  of  a  family  member  if: 

(i)  The  primary  and  secondary- 
verification  of  any  immigration 
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documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  assisted 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  assisted 
dwelUng  unit; 

(iv)  The  INS  appeals  process  under 
§  200.186(e)  has  not  been  concluded;  or 

(v)  For  a  tenant,  the  informal  hearing 
process  under  §  200.186(f)  has  not  been 
concluded. 

(2)  Restrictions  on  denial  or 
termination.  Assistance  to  an  applicant 
shall  not  be  denied,  and  assistance  to  a 
tenant  shall  not  be  terminated,  on  the 
basis  of  ineligible  immigration  status  of 
a  family  member  if: 

(i)  Assistance  is  prorated  in 
accordance  with  §200.188; 

(ii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  §200.187; 
or 

(iii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§200.187. 

(3)  When  delay  of  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  informal  hearing  process,  if  an 
informal  hearing  is  requested  by  the 
family. 

(c)  Events  causing  denial  or 
termination  of  assistance. — (1)  General 
Assistance  to  an  applicant  shall  be 
denied,  and  a  tenant's  assistance  shall 
be  terminated,  in  accordance  with  the 
procedures  of  this  section,  upon  the 
occurrence  of  any  of  the  following 
events: 

(i)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  200.183(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §  200.183(h);  or 

(ii)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(A)  The  family  does  not  pursue  INS 
appeal  or  informal  hearing  rights  as 
provided  in  this  section;  or 

(B)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(2)  Termination  of  assisted 
occupancy.  For  termination  of  assisted 
occupancy,  see  paragraph  (i)  of  this 
section. 


(d)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(1)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(2)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided 
under  §200.188; 

(3)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provision  in  §  200.187; 

(4)  That  the  family  has  a  right  to 
request  an  appeal  to  the  INS  of  the 
results  of  secondary'  verification  of 
immigration  status  and  to  submit 
additional  documentation  or  a  written 
explanation  in  support  of  the  appeal  in 
accordance  with  the  procedures  of 
paragraph  (e)  of  this  section; 

(5)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
project  owner  either  upon  completion  of 
the  INS  appeal  or  in  lieu  of  the  INS 
appeal  as  provided  in  paragraph  (f)  of 
this  section; 

(6)  For  applicants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  as.sistance  may  be 
delayed  during  the  pendency  of  the 
informal  hearing  process. 

(e)  Appeal  by  applicant  to  the  INS. — 
(1)  Submission  of  request  for  appeal. 
Upon  receipt  of  notification  by  the 
project  owner  that  INS  secondary 
verification  failed  to  confirm  eligible 
immigration  status,  the  project  owner 
shall  notify  the  family  of  the  results  of 
the  INS  verification,  and  the  family 
shall  have  30  days  from  the  date  of  the 
project  owner's  notification,  to  request 
an  appeal  of  the  INS  results.  The  request 
for  appeal  shall  be  made  by  the  family 
communicating  that  request  in  Mating 
directly  to  the  INS.  The  family  must 
provide  the  project  owner  with  a  copy 
of  the  written  request  for  appeal  and 
proof  of  mailing.  For  good  cause  shown, 
the  project  owner  shall  grant  the  family 
an  extension  of  the  time  within  which 
to  request  an  appeal. 

(2)  Documentation  to  be  submitted  as 
part  of  appeal  to  INS.  The  family  shall 
forward  to  the  designated  INS  office  any 
additional  documentation  or  written 
explanation  in  support  of  the  appeal. 
This  material  must  include  a  copy  of  the 
INS  document  verification  request  form 
G-845S  (used  to  process  the  secondary 
verification  request)  or  such  other  form 
specified  by  the  INS.  and  a  cover  letter 
indicating  that  the  family  is  request  an 
appeal  of  the  INS  immigration  status 


verification  results.  (Form  G-845S  is 
available  from  the  local  INS  Office.) 

(3)  Decision  by  INS.— [i]  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  family,  with  a  copy  to  the 
project  owner,  a  decision  within  30  clays 
of  its  receipt  of  documentation 
concerning  the  family's  appeal  of  the 
verification  of  immigration  status.  If,  for 
any  reason,  the  INS  is  unable  to  issue  a 
decision  within  the  30  day  time  period, 
the  INS  will  inform  the  family  and 
project  owner  of  the  reasons  for  the 
delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
project  owner  receives  a  copy  of  the  INS 
decision,  the  project  owner  shall  notify 
the  family  of  its  right  to  request  an 
informal  hearing  on  the  PHA's 
ineligibility  determination  in 
accordance  with  the  procedures  of 
paragraph  (f)  of  this  section. 

(4)  No  delay,  denial,  reduction,  or 
termination  of  assistance  until 
completion  of  INS  appeal  process; 
direct  appeal  to  INS.  Fending  the 
completion  of  the  INS  appeal  undnr  this 
section,  assistance  may  not  be  delayed, 
denied,  reduced  or  terminated  on  the 
basis  of  immigration  status. 

{f)  Informal  hearing — (1)  When 
request  for  hearing  is  to  be  m(idt\  After 
notification  of  the  IN.S  (U'cision  on 
appeal,  or  in  lieu  of  rcq\ii;st  of  appeal  to 
the  INS,  the  family  may  request  that  the 
project  ouTier  provide  a  hearing.  This 
request  must  be  made  either  within  14 
days  of  the  date  the  project  owner  mails 
or  delivers  the  notice  under  paragraph 
(d)  of  this  section,  or  within  14  days  of 
the  mailing  of  the  INS  appeal  decision 
issued  in  accordance  with  paragraph  (e) 
of  this  section  (established  by  the  d.*te 
of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  project  owner  shall  extniid 
the  period  of  time  for  requesting  a 
hearing  (for  a  specified  period)  upon 
good  cause  shown. 

(3)  Informal  hearing  procedures.  A 
family  who  submits  a  timely  request  for 
a  hearing  with  the  project  owner  shall 
have  an  opportunity  for: 

(i)  Hearing  before  an  impartial 
individual.  The  family  shall  be  provitied 
a  hearing  before  any  person(s) 
designated  by  the  project  owner 
(including  an  officer  or  employee  of  the 
project  owner),  other  than  a  person  who 
made  or  approved  the  decision  under 
review,  and  other  than  a  person  who  is 
a  subordinate  of  the  person  who  made 
or  approved  the  decision; 

(ii)  Examination  of  evidence.  Tlie 
family  shall  be  provided  the 
opportunity  to  examine  and  copy  at  thf 
individual's  expense,  at  a  reasonabli; 
time  in  advance  of  the  hearing,  any 


documents  in  the  possession  of  the 
project  ovraer  pertaining  to  the  family's 
eligibility  status,  or  in  the  possession  of 
the  INS  (as  permitted  by  INS 
requirements),  including  any  records 
and  regulations  that  may  be  relevant  to 
the  hearing; 

(iii)  Presentation  of  exidence  and 
arguments  in  support  of  eligible  status. 
The  family  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(iv)  Controverting  evidence  of  the 
project  owner.  The  family  shall  be 
provided  the  opportunity  to  controvert 
evidence  relied  upon  by  the  project 
owner  and  to  confront  and  cross- 
examine  all  witnesses  on  whose 
testimony  or  information  the  project 
owner  relies; 

(v)  Representation.  The  family  shall 
be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
family's  expense,  and  to  have  such 
person  make  statements  on  the  family's 
behalf; 

(vi)  Interpretive  services.  The  family 
shall  be  entitled  to  arrange  for  an 
interpreter  to  attend  the  hearing,  at  the 
expense  of  the  family  or  project  owner, 
as  may  be  agreed  upon  by  both  parties; 
and 

(vii)  Hearing  to  be  recorded.  The 
family  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required  to,  be  provided  by  the  project 
owner). 

(4)  Hearing  decision.  The  project 
owner  shall  provide  the  family  with  a 
written  final  decision,  based  solely  on 
the  facts  presented  at  the  hearing, 
within  14  days  of  the  date  of  the 
informal  hearing.  The  decision  shall 
state  the  basis  for  the  decision. 

(g)  Judicial  relief.  A  decision  against 
a  family  member,  issued  in  accordance 
with  paragraph  (e)  or  (f)  of  this  section, 
does  not  preclude  the  family  from 
exercising  the  right,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procedures. 

(h)  Retention  of  documents.  The 
project  owner  shall  retain  for  a 
minimum  of  5  years  the  following 
documents  that  may  have  been 
submitted  to  the  project  owner  by  the 
family,  or  provided  to  the  project  owner 
as  part  of  the  INS  appeal  or  the  informal 
hearing  process: 

(1)  The  application  for  financial 
assistance; 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 


(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  informal 
hearing;  and 

(9)  The  final  hearing  decision. 

(i)  Termination  of  assisted  occupancy. 
Assisted  occupancy  is  terminated  by: 

(1)  If  permitted  under  the  lease,  the 
project  owner  notifying  the  tenant  that 
because  of  the  termination  of  assisted 
occupancy  the  tenant  is  required  to  pay 
the  HUD-approved  market  rent  for  the 
dwelling  unit. 

(2)  The  project  ov^ier  and  tenant 
entering  into  a  new  lease  without 
financial  assistance. 

(3)  The  project  owner  evicting  the 
tenant.  An  owner  may  continue  to 
receive  assistance  payments  if  action  to 
terminate  the  tenancy  under  an  assisted 
lease  is  promptly  initiated  and 
diligently  pursued,  in  accordance  with 
the  terms  of  the  lease,  and  if  eviction  of 
the  tenant  is  undertaken  by  judicial 
action  pursuant  to  State  and  local  law. 
Action  by  the  owner  to  terminate  the 
tenancy  and  to  evict  the  tenant  must  be 
in  accordance  with  24  CFR  part  247  and 
other  HUD  requirements.  For  any 
jurisdiction.  HUD  may  prescribe  a 
maximum  period  during  which 
assistance  payments  may  be  continued 
during  eviction  proceedings  and  may 
prescribe  other  standards  of  reasonable 
diligence  for  the  prosecution  of  eviction 
proceedings. 

§200.187    Preservation  of  mixed  families 
and  other  families. 

(a)  Assistance  available  for  mixed 
families. — (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
family  assisted  under  a  program  by  this 
subpart  on  June  19. 1995.  and  following 
completion  of  the  appeals  and  informal 
hearing  procedures  provided  in 
§  200.186  if  utilized  by  the  family,  one 
of  the  following  three  types  of  assistance 
is  available  to  the  family  depending 
upon  the  family's  eligibility  for  such 
assistance: 

(i)  Continued  assistance  (see 
paragraph  (b)  of  this  section); 

(ii)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (c)  of  this 
section):  or 

(iii)  Prorated  assistance  (see  §  200.188; 
a  mixed  family  must  be  provided 
prorated  assistance  if  the  family  so 
requests). 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  families 


applying  for  assistance  as  provided  in 
§200.188. 

(3)  Assistance  available  to  other 
familie^in  occupancy.  For  families 
receiving  assistance  under  a  program 
covered  by  this  subpart  on  June  19,  1995 
and  who  have  no  members  with  eligible 
immigration  status,  temporary  deferral 
of  termination  of  assistance  is  available 
to  families  without  any  eligible 
members  in  accordance  with  paragraph 
(c)  of  this  section. . 

(b)  Continued  assistance.  A  mixed 
family  shall  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(1)  The  family  was  receiving 
assistance  under  a  program  covered  by 
this  subpart  on  June  19.  1995; 

(2)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  200.182;  and 

(3)  The  family  does  not  include  any 
person  (who  doestiot  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(c)  Temporary-  deferral  of  termination 
of  assistance.— {1]  Eligibility  for  this 
type  of  assistance.  If  a  mixed  family 
qualifies  for  prorated  assistance  (and 
does  not  qualify  for  continued 
assistance),  but  decides  not  to  accept 
prorated  assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  shall  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  oUier  a^ordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
e.xceeding  the  amount  that  the  family 
pays  for  rent,  including  utiUties,  plus  25 
percent. 

(2)  Conditions  for  granting  temporary- 
deferral  of  termination  of  assistance. 
The  project  owners  shall  grant  a 
temporary  deferral  of  termination  of 
assistance  to  a  mixed  family  if  one  of 
the  following  conditions  is  met: 

(i)  The  family  demonstrates  that 
reasonable  efforts  to  find  other 
affordable  housing  of  appropriate  size 
have  been  unsuccessful  (for  purposes  of 
this  section,  reasonable  efforts  include 
seeking  information  from,  and  pursuing 
leads  obtained  from  the  State  housing 
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agency,  the  city  gnvemment,  local 
newspapers,  rental  agencies  and  the 
owner); 

(ii)  The  vacancy  rate  for  affordable 
hnjs.^irg  of  appropriate  si^e  is  below  five 
percent  in  the  housing  market  for  the 
area  in  which  the  project  is  locato<l;  or 

(iii)  The  consolidated  plan,  as 
described  in  24  CFR  part  91  and  if 
applicable  to  the  covered  progrnin. 
indicates  that  the  local  jurisdiction's 
housing  market  lacks  sufficient 
affordable  housing  opportunities  for 
households  having  a  size  and  income 
similar  to  the  family  se«;king  the 
deferral. 

(3)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(4)  Notification  requirements  for 
beginning  of  each  deferni!  period.  At  the 
beginning  of  each  deferral  period,  the 
project  owner  must  inform  the  family  of 
its  ineligibility  for  financial  assistance 
and  offer  the  family  information 
concerning,  and  referrals  to  assist  in 
Finding,  other  affordable  housing. 

(5)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  project  owner  must: 

(i)  Make  a  determination  that  one  of 
the  three  conditions  specified  in 
paragraph  (c){2)  of  this  section 
continues  to  be  met  (note:  affordable 
housing  will  be  determined  to  be 
available  if  the  vacancy  rate  is  five 
percent  or  greater,  or  if  the  consolidatcnl 
plan  (If  applicable),  the  owner's 
knowledge  and  the  tenant's  evidence 
indicate  that  other  affordable  bousing  is 
available),  and 

(ii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  tern:  i nation  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 


(d)  Option  to  select  proration  of 
assistance  at  end  of  deferral  period.  A 
family  who  is  eligible  for,  and  receives 
temporary  deferral  of  termination  of 
assistance,  may  request,  and  the  project 
owner  shall  provide  proration  of 
assistance  at  the  end  of  the  deferral 
period  if  the  family  has  made  a  good 
faith  effort  during  the  deferral  period  to 
locate  other  affordable  housing. 

(e)  Notification  of  derision  on  family 
preservation  assistance.  A  project  owner 
shall  notify  the  family  of  its  decision 
concerning  the  family's  qualiHcation  for 
assistance  under  this  section.  If  the 
family  is  ineligible  for  assistance  under 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  families,  the 
notice  also  shall  inform  the  family  of 
any  applicable  appeal  rights. 

§  200. 1 88    Proration  o(  assistance. 

(a)  Applicability.  This  section  applies 
to  a  mixed  family  other  than  a  family 
receiving  continued  assistance  under 

§  200.187(b).  or  other  than  a  family  who 
is  eligible  for  and  requests  and  receives 
temporary  deferral  of  termination  of 
assistance  under  §  200.187(c). 

(b)  Method  for  prorating  assistance. 
For  each  of  the  three  types  of  assistance 
covered  by  this  subpart,  the  project 
owner  shall  prorate  the  family's 
assistance  as  follows: 

(1)  Proration  under  Rent  Supplement 
Program.  If  the  household  participates 
in  the  Rent  Supplement  Program,  the 
rent  supplement  paid  on  the 
household's  behalf  shall  be  the  rent 
supplement  the  household  would 
otherwise  be  entitled  to,  multiplied  by 
a  fraction,  the  denominator  of  which  is 
the  number  of  people  in  the  household 
and  the  numerator  of  which  is  the 
number  of  eligible  persons  in  the 
household: 

(2)  Proration  under  Section  235 
Program.  If  the  household  participates 
in  the  Section  235  Program,  the  interest 
reduction  payments  paid  on  the 
household's  behalf  shall  be  the 
payments  the  household  would 
otherwise  be  entitled  to,  multiplied  by 
a  fraction  the  denominator  of  which  is 
the  nimiber  of  people  in  the  household 
and  the  numerator  of  which  is  the 
number  of  eligible  per.sons  in  the 
household: 

(3)  Proration  under  Section  236 
Program  without  the  benefit  of 
additional  as.^istance.  If  the  household 
participates  in  the  Section  236  Program 
without  the  benefit  of  any  additional 
assistance,  the  household's  rent  shall  be 
increased  above  the  rent  the  household 
would  otherwise  pay  by  an  amount 
equal  to  the  difference  between  the 
market  rate  rent  for  the  unit  and  the  rrni 


the  household  would  otherwise  pay 
multiplied  by  a  fraction  the 
denominator  of  which  is  the  numhfjr  of 
people  in  the  household  and  the 
numerator  of  which  is  the  number  of 
ineligible  persons  in  the  household: 

(4)  Proration  undrr  Section  236 
Program  with  the  benefit  of  additional 
assistance.  If  the  household  participates 
in  the  .Section  236  Program  with  the 
lienefit  of  additional  assistance  under 
the  rent  supplement,  rental  assislaiic  <• 
payment  or  .Section  8  progranis.  the 
households  rent  shall  be  incre.i.sird 
above  the  rr^nt  the  household  would 
othorwiso  pav  by: 

(i)  An  amount  equal  to  the  difference 
between  the  m.irket  rate  rent  for  the  unit 
and  the  basic  rent  for  the  unit 
multiplied  by  a  fraction,  the 
denominator  of  which  is  the  nuinlx^r  of 
people  in  the  household,  and  the 
numerator  of  which  is  the  number  of 
ineligible  persons  in  the  iiousehnlil. 
plus: 

(ii)  An  amoimt  equal  to  the  rent 
supplement,  housing  assistani:e 
pavment  or  rental  assistance  pavmi'nl 
the  household  would  otherwise  be 
entitled  to  multiplied  by  a  fra<  tion.  the 
denominator  of  which  is  the  number  (jf 
people  in  the  household  and  the 
numerator  of  which  is  the  number  of 
ineligible  persons  in  the  household. 

§200.189    Protiibition  of  assistance  to 
noncitizen  students. 

(a)  General.  The  provisions  oJ 
§§200.187  and  200  188.  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistani:e  for  cjtrtain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (b)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
defined  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study;  and 

(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  desigiuifed 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Hducafion  of  the 
United  States,  which  institution  or  pl.nif 
of  study  sh.ill  have  dgn-cil  to  rffiort  to 
tile  .Attornev  (^-neral  the  termin.ifi.ni  of 
.ittiiiil.im  !•  of  each  nonimmigr.int 


student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(c)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (a)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

§  200. 1 90    Compliance  witti 
nondiscrimination  requirements. 

The  project  owner  shall  administer 
the  restrictions  on  use  of  assisted 
housing  by  noncitizens  with  ineligible 
immigration  status  imposed  by  this  part 
in  conformity  with  the 
nondiscrimination  requirements  of. 
including,  but  not  limited  to.  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-5)  and  the  implementing 
regulations  in  24  CFR  part  1.  section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  the  implementing 
regulations  in  24  CFR  part  8.  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
the  implementing  regulations  in  24  CFR 
part  100.  and  other  civil  rights  statutes 
cited  in  the  applicable  program 
regulations.  These  statutes  prohibit, 
among  other  things,  discriminatory 
practices  on  the  basis  of  race,  color, 
national  origin,  sex,  religion,  age. 
disability  and  familial  status  in  the 
provision  of  housing. 

§  200.191     Protection  from  liability  for 
project  owners,  State  and  local  govemment 
agencies  and  officials. 

(a)  Protection  from  liability  for  project 
owners.  HUD  will  not  take  any 
compliance,  disallowance,  penalty,  or 
other  regulatory  action  against  a  project 
owner  with  respect  to  any  error  in  its 
determination  of  eligibility  for  financial 
assistance  based  on  citizenship  or 
immigration  status: 

(1)  If  the  project  owner  established 
eligibility  based  upon  verification  of 
eligible  immigration  status  through  the 
verification  system  described  in 
§200.185. 

(2)  Because  the  project  owner  was 
required  to  provide  an  opportunity  for 
the  family  to  submit  evidence  in 
accordance  with  §  200.183; 

(3)  Because  the  project  owner  was 
required  to  wait  for  completion  of  INS 
verification  of  immigration  status  in 
accordance  with  §  200.185; 


(4)  Because  the  project  owner  was 
required  to  wait  for  completion  of  the 
INS  appeal  process  provided  in 
accordance  with  §  200.186(e);  or 

(5)  Because  the  project  owner  was 
required  to  provide  an  informal  hearing 
in  accordance  with  §  200.186(f). 

(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  and  local  govemment 
agencies  and  officials  shall  not  be  liable 
for  the  design  or  implementation  of  the 
verification  system  described  in 
§  200.185  and  the  informal  hearings 
provided  under  §  200.186.  as  long  as  the 
implementation  by  the  State  and  local 
government  agency  or  official  is  in 
accordance  with  prescribed  HUD  rule 
and  requirements. 

§200.192    Liability  of  ineligible  tenants  for 
reimbursement  of  t)eneflts. 

Where  a  tenant  has  received  the 
benefit  of  HUT)  financial  assistance  to 
which  the  tenant  was  not  entitled 
because  the  tenant  intentionally 
misrepresented  "eligible  status"  (as 
defined  in  §  200.182).  the  ineligible 
tenant  is  responsible  for  reimbursing 
HUD  for  the  assistance  improperly  paid. 
If  the  amount  of  the  assistance  is 
substantial,  the  project  owner  is 
encouraged  to  refer  the  case  to  the  HUD 
Regional  Inspector  General's  office  for 
further  investigation.  Possible  criminal 
prosecution  may  follow  based  on  the 
False  Statement's  Act  (18  U.S.C.  1001 
and  1010) 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

3.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authoril>-:  12  U.S  C  1701s:  42  U  S.C. 
3535(d). 

4.  In  §  215.20.  paragraph  (b)(2)  is 
amended  by  adding  a  new  sentence  at 
the  end  to  read  as  follows: 

§  21 5.20    Qualified  tenant. 

*  *  ft  •  • 

(b)'   *   * 

(2)  •   •   *  For  restrictions  on  financial 
assistance  to  noncitizens  with  ineligible 
immigration  status,  see  part  200.  subpart 
G.  of  this  chapter. 
***** 

5.  In  §  215.25.  paragraph  (a)(1)  is 
revised  to  read  as  folldws: 

§  215.25    Determination  of  eligibility. 

(a)(1)  The  housing  owner  shall 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission  and  tenant 
applications  for  assistance.  The 
requirements  of  part  200.  subpart  G.  of 
this  chapter  govern  the  submission  and 


verification  of  citizenship  information 
and  eligible  immigration  status  for 
applicants,  and  the  procedures  for 
denial  or  proration  of  assistance  based 
upon  a  failure  to  establish  eligible 
immigration  status. 
•        *        •        *        • 

6.  A  new  §  215.26  is  added  to  read  as 
follows: 

§215.26    Determination  of  eligible 
immigration  status  of  applicants  and 
tenants;  protection  from  liability. 

(a)  Housing  owner's  obligation  to 
make  determination.  A  housing  owner 
shall  obtain  and  verify  information 
regarding  the  citizenship  or  immigration 
status  of  applicants  and  tenants  in 
accordance  with  the  procedures  of  part 
200,  subpart  G.  this  chapter 

(b)  Protection  from  liability.  HUD  will 
not  take  any  compliance,  disallowance, 
penalty  or  other  regulator)-  action 
against  a  housing  owner  with  respect  to 
any  error  in  its  determination  that  an 
individual  is  eligible  for  financial 
assistance  based  upon  citizenship  or 
eligible  immigration  status,  as  provided 
in  §  200.189  of  this  chapter. 

7.  Section  215.55  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b).  and  by  adding 
two  sentences  at  the  end  of  paragraph 
(c),  to  read  as  follows: 

§  21 5.55    Reexamination  of  family  income 
and  composition. 

(a)  *   •   *  At  the  first  regular 
reexemiination  after  June  19. 1995.  the 
owner  shall  follow  the  requirements  of 
part  200.  subpart  C.  of  this  chapter 
concerning  obtaining  and  processing 
information  on  the  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  o\%Tier  shall  follow 
the  requirements  of  part  200.  subpart  C. 
of  this  chapter,  concerning  obtaining 
and  processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  any  new  family  member. 

(b)  *   *   *  At  any  interim 
reexamination  after  June  19.  1995  when 
a  new  family  member  has  been  added, 
the  owner  shall  follow  the  requirements 
of  part  200.  subpart  G.  of  this  chapter, 
concerning  obtaining  and  processing 
information  on  the  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  *   •   "  Assistance  also  may  be 
terminated  in  accordance  with  any 
requirements  of  the  lease  or  with  HUD 
requirements.  The  procedures  of  part 
200.  subpart  G.  of  this  chapter,  apply 
when  termination  is  based  upon  a 
determination  that  the  tenant  does  not 
have  eligible  immigration  status. 
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PART  235-MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

8.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  171Sz:  42 

U.S.C.  3535(d). 

9.  Section  235.2  is  amended  by 
adding  a  new  paragraph  (fl  to  read  as 
follows: 

§  235.2    Basic  program  outSne. 

•        *        •        •         • 

(f)  Evidence  of  citizenship  or  eligible 
immigration  status  shall  be  submitted 
by  the  applicant  or  mortgagor  and 
verified  in  accordance  with  part  200, 
subpart  G  of  this  chapter  and  §  235. 1 3. 

10.  Section  235.10  is  amended  by 
adding  a  new  paragraph  (c](2](iii)  and 
by  adding  a  sentence  at  the  end  of 
paragraph  (e),  to  read  as  follows: 

§  235. 1 0    Eligibto  mortgagors. 

***** 

(c)'  •  * 

{2)*    •• 

(iii)  A  new  member  is  added  to  the 
family  in  which  case  evidence  of 
citizenship  or  eligible  immigration 
status  also  shall  be  submitted,  in 
accordance  with  part  200.  subpart  G,  of 
this  chapter. 
***** 

(e)  *   •   *  Eligibility  for  assistance 
under  this  subpart  also  requires 
citizenship  or  eligible  immigration 
status,  as  determined  in  accordance 
with  part  200,  subpart  G,  of  this  chapter, 
except  that  citizenship  or  eligible 
immigration  status  shall  not  be  required 
of  a  mortgagor  whose  assistance  contract 
was  executed  before  Jime  19,  1995  and 
remains  unchanged  after  that  date.  (See 
§  235.13(c).) 
***** 

11.  A  new  §235.13  is  added  to  read 
as  follows: 

§  235.13    Special  requirements  concerning 
citizenship  or  eligible  Immigration  status. 

(a)  General.  Except  as  may  be 
supplemented  by  the  provisions  of  this 
section,  the  requirements  of  24  CFR  part 
200,  subpart  G,  concerning  restrictions 
on  the  use  of  assisted  housing  by 
noncitizens  with  ineligible  immigration 
status  are  applicable  to  mortgagees  and 
mortgagors  covered  by  the  Section  235 
Program  with  the  exception  of 
mortgagors: 

(1)  Whose  assistance  contracts  were 
executed  before  ]une  19, 1995  and 
remain  unchanged  after  that  date;  or 

(2)  Who  refinance  their  Section  235 
mortgages,  which  were  executed  before 
June  19, 1995  and  whose  assistance 


contracts  were  unchanged  after  that 
date,  with  mortgages  insiu«d  luider 
section  235(r)  of  the  National  Housing 
Act  (12  U.S.C.  1715z). 

(b)  Notification  of  requirements  to 
submit  evidence  of  eligible  status — (1) 
Notice  to  applicants.  A  mortgagee  shall 
notify  applicants,  including  applicants 
whose  names  are  on  a  waiting  list  on 
June  19;  1995,  that  financial  assistance 
is  contingent  upon  the  submission  and 
verification,  as  appropriate,  of  evidence 
of  eligible  citizenship  and  immigration 
status  as  required  under  24  CFR  part 
200,  subpart  G. 

(2)  Notice  to  mortgagors.  A  mortgagee 
also  shall  notify  mortgagors  (except 
Section  235(r)  mortgagors)  whose 
contracts  are  executed  after  Jime  19. 
1995  that  continued  financial  assistance 
is  contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  eligible  status  required  in  24 
CFR  part  200.  subpart  G.  This  notice 
requirement  also  shall  apply  to 
mortgagors  whose  contracts  are  revised, 
at  the  request  of  the  mortgagor,  after 
June  19, 1995. 

(c)  Submission  of  evidence  of  eligible 
status — (1)  When  evidence  of  eligible 
immigration  status  is  to  be  submitted.  A 
mortgagee  shall  obtain  evidence 
concerning  an  applicant  or  mortgagor's 
citizenship  or  eligible  immigration 
status,  as  required  by  24  CFR  part  200, 
subpart  G,  at  the  following  times: 

(ij  Application  for  assistance:  and 
(ii)  Tne  first  recertification  of  family 
income  and  composition  conducted 
after  June  19, 1S95,  in  accordance  with 
§  235.10  or  §  235.350.  The  requirements 
of  this  section  are  not  applicable  to 
mortgagors  whose  assistance  contracts 
were  executed  before  June  19, 1995  and 
remain  imchanged  after  that  date,  or  to 
mortgagors  who  refinance  their  section 
235  mortgages,  which  were  executed 
before  June  19,  1995  and  whose 
assistance  contracts  remain  unchanged 
after  such  date,  with  mortgages  insured 
under  section  235(r)  of  the  National 
Housing  Act. 

(2)  Extensions  of  time  to  submit 
evidence  of  eligible  status.  The 
provisions  of  §  200.183(e)  of  this 
chapter,  concerning  extension  of  time 
within  which  to  submit  evidence  of 
eligible  status  are  applicable. 

(d)  Certification  oy  mortgagee — (1) 
General.  The  mortgagee  shall  verify  the 
evidence  submitted  in  the  case  of  an 
applicant  or  mortgagor  declaring  efigible 
immigration  status,  in  accordance  with 
the  requirements  of  part  200,  subpart  G, 
of  this  chapter,  and  certify  to  the 
Secretary  that  the  required  information 
concerning  citizenship  or  eligible 
immigration  status  has  been  submitted 
and  verified  (if  applicable)  for  all 


persons  for  whom  the  evidence  is 
required.  If  the  applicant  or  mortgagor's 
citizenship  or  eligible  immigration 
status  isnot  established  as  a  result  of 
the  process  required  under  24  CFR  part 
200,  subpart  G,  the  mortgagee  shall 
notify  the  applicant  or  mortgagor  in 
accordance  with  the  requirements  of  24 
CFR  part  200,  subpart  G  concerning 
notification  of  the  possibiUty  of  denial 
or  termination  of  assistance,  and,  if 
applicable,  of  additional  assistance  that 
may  be  available  to  the  applicant  or 
mortgagor. 

(2)  Invalid  certification,  (i)  If  the 
mortgagee  has  certified  to  the  Secretary 
in  accordance  with  paragraph  (d)(1)  of 
(his  section  that  the  required 
information  concerning  citizenship  or 
eligible  immigration  status  has  been 
submitted  and  verified  (if  applicable), 
and  the  Secretary  subsequently 
determines  that  the  procedures  required 
by  this  section  and  24  CFR  part  200, 
subpart  G,  were  not  followed,  the 
following  actions  will  be  taken: 

(A)  The  mortgagee  will  be  required  to 
repay  to  the  Secretary  the  full  amount 
of  assistance  payments  made  on  behalf 
of  the  mortgagor  under  this  part;  and 

(B)  No  additional  assistance  payments 
may  be  made  on  behalf  of  the  mortgagor. 

(ii)  The  Secretary  may  permit  the 
resumption  of  assistance  payments  if  all 
persons  residing  in  the  dwelling  whose 
status  was  not  determined  to  be  eligible 
have  moved  from  the  dwelling  unit,  or 
their  status  has  been  determined  to  be 
eligible,  in  accordance  with  24  CFR  part 
200.  subpart  G. 

(iii)  If  the  mortgagee  has  certified  to 
the  Secretary  in  accordance  with 
paragraph  (c)(1)  of  this  section  that  the 
required  information  concerning 
citizenship  or  eligible  immigration 
status  has  been  submitted  and  verified 
(if  applicable),  and  the  Secretary 
subsequently  determines  that  the 
mortgagor's  eligible  status 
determination  was  based  on  fraudulent 
documents,  or  was  otherwise  defective, 
ahhough  the  determination  was  made  in 
accordance  with  required  procedures, 
the  following  actions  will  be  taken: 

(A)  The  mortgagor  will  be  required  to 
repay  to  the  Secretary  the  full  amount 
of  assistance  payments  made  on  behalf 
of  the  mortgagor  under  this  part;  and 

(B)  No  additional  assistance  payments 
may  be  made  on  behalf  of  the  mortgagor. 

(iv)  The  Secretar>''s  right  to  repayment 
from  the  mortgagor  under  paragraph 
(d)(2)(i)  of  this  section  shall  not  affect  or 
limit  the  Secretary's  right  to  refund  of 
overpaid  assistance  payments  from  the 
mortgagee  as  provided  in  §  235.3Gl(b). 

(e)  Mortgage  insurance  commitments. 
Commitments  to  insure  mortgages  under 
this  part  will  not  be  issued  or  extended 


unless  the  mortgagee  has  made  the 
certification  required  under  paragraph 
(d)  of  this  section. 

(f)  Other  related  provisions.  See 
§  235.10  for  eligibility  requirements, 
specifically  citizenship  and  eligible 
immigration  status;  §  235.350  for  the 
mortgagor's  required  recertification.   - 
including  provision  of  information 
concerning  eligible  immigration  status; 
and  generally  part  200,  subpart  G,  of 
this  chapter,  for  the  provisions  on 
restrictions  to  providing  assistance  to 
noncitizens  with  ineligible  immigration 
status. 

12.  In  §  235,325.  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  235.325    Qualified  cooperative  members. 

***** 

(c)  Eligibility  as  a  cooperative  member 
undnr  this  subpart  also  requires  eligible 
status  with  respect  to  citizenship  or 
eligi'ole  immigration  status  detennincd 
in  accordance  with  24  CFR  part  200. 
subpart  G.  (See  §235.13.) 

13.  Section  235.350  is  amended  by 
adding  a  new  paragraph  (a){2)(iii)  to 
read  as  followy: 

§235.350    Mortgagor's  required 
recertification. 

(a)  *  *  * 

(2)  *  *  * 

(iii)  A  new  member  is  added  to  the 
family  who  is  not  bom  in  the  United 
States  (except  for  a  mortgagor  described 
in  235.13(a)  (1)  or  (2)). 
***** 

14.  In  §  235.375_,  a  new  paragraph 
(b)(6)  is  added  to  read  as  follows: 

§  235.375    Termination,  suspension,  or 
reinstatement  of  tfie  assistance  payments 
contract. 

***** 

(b)*  *  * 

(6)  Failure  to  provide  evidence  of 
citizenship  or  eligible  immigration 
status  in  accordance  with  24  CFR  part 
200,  subpart  G: 

(i)  For  a  new  member  of  the  family. 
other  than  a  child  bom  in  the  United 
States,  except  with  respect  to  a 
mortgagor  described  under  §  235.13(a) 
(l)and(2); 

(ii)  At  the  first  recertification  of  an 
assistance  contract,  except  with  respect 
to  a  mortgagor  described  in 
§  235.13(a)(1)  and  (2);  or 

(iii)  Upon  modification  of  an  existing 
assistance  contract 


Authority:  12  U.S.C  1715b  and  1715z-l; 
42  U.S.C.  3535(d). 

16.  Section  236.2  is  amended  by: 

1.  Amending  the  definition  of 
"Adjusted  income"  by  redesignating 
paragraphs  (a),  (b),  (c).  (d)  introductory 
text,  (d)(1),  (d)(2).  (d)(3),  and  (e).  as 
paragraphs  (1),  (2),  (3),  (4)  introductory 
text,  (4)(i),  (4)(ii),  (4)(iii),  and  (5). 
respectively,  and  by  removing  the  cross- 
reference  in  newly  designated  paragraph 
(4)(ii)  that  reads  "paragraph  (c)  of  this 
section"  and  adding  in  its  place 
"paragraph  (3)  of  this  definition"; 

2.  Amending  the  definition  of 
"Handicapped  Person"  by  redesignating 
paragraphs  (a),  (b),  and  (c)  to  read 
paragraphs  (1),  (2),  and  (3),  respectively; 

3.  Amending  the  definition  of  "Live- 
in  aide"  by  redesignating  paragraphs  (aj, 
(b),  and  (c),  to  read  paragraphs  (1),  (2), 
and  (3),  respectively;  and 

4.  Amending  the  definition  of 
"Qualified  Tenant"  by  redesignating 
paragraphs  (a)  and  (b)  as  paragraphs  (1) 
and  (2)  respectively,  and  by  adding  a 
new  paragraph  (3),  to  read  as  follows: 

§  236.2    Definitions. 


PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

15.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 
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•  Qualified  Tenant 
*        »        *         •        » 

(3)  For  restrictions  on  financial 
assistance  to  noncitizens  with  ineligible 
immigration  status,  see  24  CFR  part  200, 
subpart  G. 
»         •         »         *         • 

17.  In  §  236.70.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§236.70    Occupancy  requirements. 

(a)(1)  The  housing  owner  shall 
dcterniine  eligibility  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission.  The 
requirements  of  24  CFR  part  200. 
subpart  G,  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  immigration 
status  for  those  applicants  who  seek 
admission  at  a  below  m.arket  rent. 
***** 

18.  Section  236.80  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
three  sentences  at  the  end  of  paragraph 
(c),  to  read  as  follows: 

§  236.80    Reexamination  of  income. 

(a)  •  *  •  At  the  first  regular 
reexamination  after  June  19, 1995,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  200,  subpart  G,  concerning 
obtaining  and  processing  Lnfonnation  on 
the  citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter. 


at  each  regular  reexamination,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  200,  subpart  G,  concerning 
obtaining  and  processing  information  on 
the  citizenship  or  eligible  immigration 
status  of  any  new  family  member. 

(b)  •  *  •  At  any  interim  reexamination 
after  June  19, 1995  when  there  is  a  new 
family  member,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  200, 
subpart  G,  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  any  new  family  member. 

(c)  *  *  *  Assistance  also  may  be 
terminated  in  accordance  with  any 
requirements  of  the  lease  with  HUD 
requirements.  When  termination  is 
based  upon  a  determination  that  the 
tenant  does  not  have  eligible 
immigration  status,  the  procedures  of  24 
CFR  part  200.  subpart  G,  apply.  The 
procedures  include  the  provision  of 
a3.sistance  to  CRrtain  iiiLxad  families 
(families  whoso  members  include  tho.se 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  termination. 

19.  Section  236.710  is  amended  by 
adding  a  new  sentence  at  the  end  of  this 

'  section  to  read  as  follows: 

§236.710    Oualified  tenant. 

*  •  *  For  restrictions  on  financial 
assistance  to  noncitizens  with  ineligible 
immigration  status,  see  24  CFR  part  200. 
subpart  G. 

20.  In  §  236.715,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  236.71 5    Determination  of  eligibility. 

(a)  The  housing  owner  shall 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner  when  processing 
applications  for  admission  and  tenant 
applications  for  assistance.  The 
requirements  of  24  CFR  part  200, 
subpart  G.  govern  the  submission  and 
verification  of  information  related  to 
citizenship  and  eligible  immigration 
status  for  applicants,  and  the  procedures 
for  denial  of  assistance  based  upon  a 
failure  to  establish  eligible  immigration 
status. 
***** 

21.  A  new  §  236.765  is  added  to 
subpart  D  to  read  as  follows: 

§  236.765    Determination  of  eligible 
Immigration  status  of  applicants  and 
tenants;  protection  from  liability. 

(a)  Housing  owner's  obiigatiun  to 
make  determination.  A  housing  owner 
shall  obtain  and  verify  information 
regarding  the  citizenship  or  immigration 
status  of  applicants  and  tenants  in 
accordance  with  the  procedures  of  24 
CFR  part  200,  subpart  G. 
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(b)  Protection  from  liability.  HUD  will 
not  take  any  compliance,  disallowance, 
penalty  or  other  regulatory  action 
against  a  housing  owner  with  respect  to 
any  error  in  its  determination  to  make 
an  individual  eligible  for  fmancial 
assistance  based  upon  citizenship  or 
eligible  immigration  status,  as  provided 
in  24  CFR  part  200,  subpart  G. 

PART  247— EVICTIONS  FROM 
CERTAIN  SUBSIDIZED  AND  HUD- 
OWNED  PROJECTS 

22.  The  authority  citation  for  part  247 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q,  1701s,  1715b. 
17151,  and  1715Z-1;  42  U.S.C.  1437a,  1437c. 
1437f.  and  3535(d). 

23.  In  §  247.3,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§  247.3    Entittement  of  tenants  to 
occupancy. 

•        •        *         *        • 

(c)*   •   * 

(3)  Failure  of  the  tenant  to  supply  on 
time  all  required  information  on  the 
income  and  composition,  or  eligibility 
factors,  of  the  tenant  household 
(including,  but  not  limited  to,  failure  to 
submit  required  evidence  of  citizenship 
or  eligible  immigration  status,  in 
accordance  with  24  CFR  part  200, 
subpart  G,  failure  to  meet  the  disclosure 
and  veriHcation  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  200,  subpart  T,  or  24  CFR  part 
750  (  as  appropriate),  or  failure  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  Stale  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
200,  subpart  V,  or  24  CFR  part  760  (as 
appropriate),  or  to  knowingly  provide 
incomplete  or  inaccurate  information; 
and 


PART  812— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

24.  The  authority  citation  for  part  812 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1436a.  1437a.  and 
3535(d). 

25.  In  §812.1,  paragraph  (a)  is 
amended  by  removing  the  word  "and" 
following  the  semicolon  in  paragraph 
(a)(1);  by  removing  the  period  at  the  end 
of  paragraph  (a)(2)  and  replacing  with 
"and";  and  by  adding  a  new  paragraph 
(a)(3),  to  read  as  follows: 

S  812.1    Purpose  and  applicability. 

(a)«  •  • 

(3)  Implements  the  statutory 
prohibition  against  making  assistance 


under  the  United  States  Housing  Act  of 
1937  ("Act")  (42  U.S.C.  1437)  available 
for  the  benefit  of  noncitizens  wi\h 
ineligible  immigration  status. 

***** 

26.  Section  812.2  is  amended  by 
adding  definitions  in  alphabetical  order 
for  the  terms  "Child,"  "Citizen." 
"Evidence  of  citizenship  or  eligible 
immigration  status."  "HA,"  "Head  of 
household,"  "HUD,"  "INS."  "Mixed 
family,"  "National,"  "Noncitizen,"  and 
"Responsible  entity."  "Section  214"  and 
"Section  214  covered  programs"  to  read 
as  follows: 

§812.2    Definitions. 

***** 

Child.  A  member  of  the  family,  other 
than  the  family  head  or  spouse,  who  is 
under  18  years  of  age. 

Citizen.  A  citizen  or  national  of  the 
United  States. 
***** 

Evidence  of  citizenship  or  eligible 
immigration  status.  The  documents 
which  must  be  submitted  to  evidence 
citizenship  or  eligible  immigration 
status.  (See  §  812.6(b).) 
***** 

HA.  A  housing  authority^-either  a 
public  housing  agency  or  an  Indian 
housing  authority,  or  both. 

***** 

Head  of  household.  The  adult 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

HUD.  The  Department  of  Housing  and 
Urban  Development. 

INS.  The  U.S.  Immigration  and 
Naturalization  Service. 
***** 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

Responsible  entity.  The  person  or 
entity  responsible  for  administering  the 
restrictions  on  providing  assistance  to 
noncitizens  wiUi  ineligible  immigration 
status: 

(1)  For  the  Section  8  Certificate,  the 
Section  8  Housing  Voucher,  and  the 
Section  8  Moderate  Rehabilitation 
programs,  the  housing  authority  (HA) 
administering  the  program  imder  an 
ACC  with  HUD. 

(2)  For  all  other  Section  8  programs, 
the  owner. 


Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980.  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
categories  of  eligible  immigration  status 
specified  in  Section  214. 

Section  214  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  Section  214  apply  are 
programs  that  make  available  Fmancial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
1440).  Section  235  or  Section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  Section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 
***** 

27.  Part  812  is  amended  by 
redesignating  §§812.1  through  812.4  as 
subpart  A,  and  by  adding  the  subpart 
heading  to  read,  "Subpart  A — General," 
and  by  adding  a  new  subpart  B, 
consisting  of  §§812.5  through  812.15,  to 
read  as  follows: 

Subpart  B — Restrictions  on  Assistance  to 
Noncitizens 

Sec. 

812.5  General. 

812.5a    Requirements  concerning 
documents. 

812.6  Submission  of  evidence  of  citizenship 
or  eligible  immigration  status. 

812.7  Documents  of  eligible  immigration 
status. 

812.8  Verification  of  eligible  immigration 
status. 

812.9  Delay,  denial  or  termination  of 
assistance. 

812.10  Preservation  of  mixed  families  and 
other  families. 

812.11  Proration  of  assistance. 

812.12  Prohibition  of  assistance  to 
noncitizen  students. 

812.13  Compliance  with  nondiscrimination 
requirements. 

812.14  Protection  fix)m  liability  for 
responsible  entities,  State,  local,  and 
tribal  government  agencies  and  officials. 

812.15  Liability  of  Ineligible  families  for 
reimbursement  of  benefits. 

Subpart  B — Restrictions  on  Assistance 
to  Noncitizens 

§812.5    General. 

(a)  Restrictions  on  assistance. 
Assistance  provided  imder  a  Section 
214  covered  program  is  restricted  to: 

(1)  Citizens;  OT 

(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  dehned  by 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (INA),  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  die  INA  (8  U.S.C. 


1101(a)(20)  and  IWliaHoS], 
respecti.vely  (immigrants).  (This 
category  includes  a  nondtizan  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.SiC  1160  or  1161),  (special 
agricultural  worker),  who  has  been 
gianted  lawfiil  temporary  resident 
status); 

(ii)  A  nonddzen  who  entered  the 
United  States  before  Januffly  1, 1972,  or 
such  later  date  as^  enacted  by  law.  and 
has  continuously  maintained  residence 
in  the  Unitiad  States  since  then,  and  who 
is  not  ineligible  for  dtSzenship.  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  remdence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (« 
U.S.C  1259); 

(iii)  A  nondtizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  die 
INA  (8  U.S.C  1157)  (rehigeo  status); 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  die  INA  (8  U.S.C  1158) 
(asylum  status);  or  as  a  result  of  being 
granted  conditional  entry  under  section 
203{a)(7)  of  die  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980.  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  imder  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(dM5))  (parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C  1253(h))  (threat  to  life  or 
freedom);  or 

(vi)  A  nondtizen  lawfully  admitted 
for  temporary  or  permanent  residence 
imder  section  246A  of  the  INA  (8  U.S.C. 
1255a)  (amnesty  granted  under  INA 
245AJ. 

(b)  Family  eligibility  for  assistance.  (1) 
A  femily  shall  not  be  eligible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  ehgible  status,  as  described  in 
paragraphia)  of  this  section; 

(2)  Despite  the  ineU^bility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  §812.10.  A 
family  without  any  eligible  membeis 
and  receiving  assistance  on  Juno  19, 
1995  may  be  eligible  for  temporafy 
deferral  of  termination  of  assistance  as 
provided  in  §812.10. 
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§  Sia^Sa^Requlrtnieiiti  conevning 
doctmtents. 

For  any  notice  or  document  (dedsibn, 
declaration,  consent  form,  etc.)  that 
§§812.5  through  812.15  requina 
responsible  entity  to  providirto  an 
individual,  or  require  diet  the 
responsible  entity  obtain  the  signature 
of  the  individual,  die  responsible  entity, 
where  fee^ble.  must  arrange  for  the 
notice  or  document  to  be  provided  to 
the  individual  in  a  language  that  is 
understood  by  the  individual  if  the 
individual  is  not  profildent  in  English. 
(See  24  CFR  8.6  of  HUD's  regulations  for 
requirements  concerning 
communications  with  persons  with 
disabilities.) 


§812.6    Submission  of  evidence  of 
citizensliip  or  eUgibta  immigraUon  stetua. 

(a)  General.  Eligibility  forassistance 
or  continued  assistance  under  a  Section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  responsible 
entity  of  the  documents  described  in 
paragraph  (b)  of  this  section  for  each 
family  member.  If  one  or  more  family 
members  do  not  have  citizenship  or 
ehgible  immigration  status,  the  family 
members  may  exerdse  the  election  not 
to  contend  to  have  eligible  immigration 
status  as  provided  in  paragraph  (e)  of 
this  section,  and  the  provisions  of 
§812.10  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age.  must  submit 
the  following  evidence  to  the 
responsible  entity: 

(1)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
dtizenship; 

(2)  For  nondtizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
June  19,  1995,  the  evidence  consists  oft 

(i)  A  signed  declaration  of  eligible 
immigration  status;  and 
(ii)  Proof  of  age  document. 

(3)  For  all  other  noncitizens,  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status; 

(ii)  The  INS  documents  listed  in 
§812.7;  and 

(iii)  A  signed  verification  consent 
form. 

(c)  Declaration.  For  each  fkmily 
member  who  contends  that  he  or  she  is 
a  U.S.  dtizen  or  a  nondtizen  with 
eligible  immigration  status,  the  family 
must  submit  to  the  responsible  entity  a 
written  dedaration,  signed  under 
penalty  of  perjury,  by  whidi  the  family 
member  declares  whether  he  or  she  is  a 
U.S.  citizen  or  a  nondtizen  with  eligible 
immigration  status. 


(1)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(2)  Foreach  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(d)  Verification  consent  fornh—(ll 
Who  signs.  Each  nondtizen  who. 
declares  eligible  immigration  status, 
must  sign  a  verification  consent  form  as 
follows: 

(i)  For  each  adult,  the  fbrm  must  ba 
signed  by  die  adult. 

(iij  For  each  child,  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  die  assisted  dwelling  unit 
who  is  responsible  for  the  child: 

(2)  Notice  of  release  of  evidenca  by 
responsible  entity.  The  verification 
consent  form  shall  provide  that 
evidence  of  eUgible  immigration  status 
may  be  released  by  the  responsible 
entity,  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it,  to: 

(i)  HUD  as  required  by  HUD;  and 

(ii)  The  INS  for  purposes  of 
verification  of  the  immigration  statusof 
the  individual. 

(3)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidenca  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  fbr  die 
further  use  or  transmission  of  the 
evidence  or  other  information  bv  the 
INS. 

(e)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status. — If  one 
or  more  members  of  a  family  eled  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  establish  their 
citizenship  or  eligible  immigration 
status,  the  family  may  be  considered  fbr 
assistance  under  §§  812.10  or  812.11 
despite  the  fact  that  no  declaration  or 
documentation  of  eligible  status  is 
submitted  by  one  or  more  members  of 
the  family.  The  family,  however,  must 
identify  to  the  responsible  entity,  the 
family  member  (or  members)  who  will 
eled  not  to  contend  that  he  or  she  has 
eligible  immigration  status. 

(f)  Notification  of  requirements  of 
Section  214— {1]  When  notice  isto'be 
issued.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  eled  not  to 
contend  that  one  has  eligible 
immigration  status  as  provided  by 
paragraph  (e)  of  this  sedion,  shell  be 
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given  by  the  responsible  entity  as 
follows: 

(i)  Applicant's  notice.  The  notincation 
described  in  paragraph  (f)(1)  of  this 
section  shall  be  given  to  each  applicant 
at  the  time  of  application  for  financial 
assistance.  Families  whose  applications 
are  pending  on  June  19.  1995,  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  June  19.  1995. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  June  19, 1995.  the 
notification  described  in  paragraph  (f)(1) 
of  this  section  shall  be  given  to  each  at 
the  time  of,  and  together  with,  the 
responsible  entity's  notice  of  the  first 
regular  reexamination  after  that  date, 
but  not  later  than  one  year  following 
June  19, 1995. 

(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
section; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  be 
submitted  (see  paragraph  (g)  of  this 
section  concerning  when  evidence  must 
be  submitted):  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §812.9  concerning 
INS  appeal,  and  informal  hearing 
process)  or,  if  appeals  are  not  pursued, 
at  a  time  to  be  specified  in  accordance 
with  HUD  requirements.  Families 
already  receiving  assistance  also  shall 
be  informed  of  how  to  obtain  assistance 
under  the  preservation  of  families 
provisions  of  §  812.10. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  submitted. -^The 
responsible  entity  shall  require  evidence 
of  eligible  status  to  be  submitted  at  the 
times  specified  in  paragraph  (g)  of  this 
section,  subject  to  any  extension  granted 
in  accordance  with  paragraph  (h)  of  this 
section. 

(1)  Applicants.  For  applicants,  the 
responsible  entity  must  ensure  that 
evidence  of  eligible  status  is  submitted 
not  later  than  the  date  the  responsible 
entity  anticipates  or  has  knowledge  that 
verification  of  other  aspects  of  eligibihty 
for  assistance  will  occur  (see  §  812.8(a)). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  a 
covered  program  on  June  19, 1995,  the 
required  evidence  shall  be  submitted  at 
the  first  regular  reexamination  after  June 


19,  1995,  in  accordance  with  program 
requirements.  (See  §§850.151,  880.603, 
881.603,  882.212,  882.515,  883.704, 
884.124,  886.124.  886.324,  or  887.357  of 
this  chapter.) 

(3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  Section  214  covered 
program,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  responsible  entity  for  a 
covered  program. 

(5)  One-time  e\idence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  only 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status — (1)  When 
extension  must  be  granted.  The 
responsible  entity  shall  extend  the  time 
provided  in  paragraph  (g)  of  this 
section,  to  submit  evidence  of  eligible 
immigration  status  if  the  family 
member: 

(i)  Submits  the  declaration  required 
under  §  812.6(b)  certifying  that  any 
person  for  whom  required  evidence  has 
not  been  submitted  is  a  noncitizen  when 
eligible  immigration  status;  and 

Ui)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed. 
The  responsible  entity's  determination 
of  the  length  of  the  extension  needed 
shall  be  based  on  the  circumstances  of 
the  individual  case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  responsible  entity's 
decision  to  grant  or  deny  an  extension 
as  provided  in  paragraph  (h)(1)  of  this 
section  shall  be  issued  to  the  family  by 
written  notice.  If  the  extension  is 
granted,  the  notice  shall  specify  the 
extension  period  granted.  If  the 
extension  is  denied,  the  notice  shall 
explain  the  reasons  for  denial  of  the 
extension. 

(i)  Failure  to  submit  evidence  or 
establish  eligible  immigration  status.  If 


the  family  fails  to  submit  required 
evidence  of  eligible  immigration  status 
v^thin  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (h)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  responsible 
entity  shall  proceed  to  deny,  prorate  or 
terminate  assistance,  or  provide 
continued  assistance  or  temporary 
deferral  of  termination  of  assistance,  as 
appropriate,  in  accordance  with  the 
provisions  of  §§  812.9  and  812.10 
respectively.  For  all  Section  8  programs, 
denial  or  termination  of  assistance  shall 
be  in  accordance  with  the  procedures  of 
§812.9. 

§  81 2.7    Documents  of  eligible  immigration 
status. 

(a)  General.  A  responsible  entity  shall 
request  and  review  original  documents 
of  eligible  immigration  status.  The 
responsible  entity  shall  retain 
photocopies  of  the  documents  for  its 
own  records  and  return  the  original 
documents  to  the  family. 

(b)  Acceptance  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with  §  812.8. 

(l).Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(2)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(i)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(ii)  "Section  208"  or  "Asylum"; 

(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(ii)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  application  is 
filed  on  or  after  October  1, 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990); 

(iii)  A  court  decision  granting 
withholding  or  deportation;  or 

(iv)  A  letter  from  an  asylum  officer 
granting  withholding  of  deportation  (if 
application  filed  on  or  after  October  1, 
1990). 

(4)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  aimotated  "Section 
245A"  or  "Section  210"; 

(5)  Form  I-688B,  Employment 
Authorization  Card,  which  must  be 


annotated  "Provision  of  Law 
2748.12(11)"  or  "Provision  of  Law 
274a.l2"; 

(6)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  docimient  has  been 
verified;  or 

(c)  Other  acceptable  evidence.  If  other 
documents  are  determined  by  the  INS  to 
constitute  acceptable  evidence  of 
eligible  inunigration  status,  they  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

§812.8    Verification  of  eligible  immigration 
status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the 
responsible  entity  simultaneously  with 
verification  of  other  aspects  of  eligibility 
for  assistance  under  a  214  covered 
program.  (See  §  812.6(g).)  The 
responsible  entity  shall  verify  eligible 
immigration  status  in  accordance  with 
the  INS  procedures  described  in  this 
section. 

(b)  Primary  verification — (1) 
Automated  verification  system.  Primary 

♦  verification  of  the  immigration  status  of 
the  person  is  conducted  by  the 
responsible  entity  through  the  INS 
automated  system  (INS  Systematic  for 
Alien  Verification  for  Entitlements 
(SAVE)).  The  INS  SAVE  system 
provides  access  to  names,  file  numbers 
and  admission  numbers  of  noncitizens. 
(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secon  dary  verification — ( 1 ) 
Manual  search  of  INS  records. 
Secondary  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  individual's  immigration 
status.  The  responsible  entity  must 
request  secondary  verification,  within 
10  days  of  receiving  the  results  of  the 
primary  verification,  if  the  primary 
verification  system  does  not  confirm 
eligible  immigration  status,  or  if  the 
primary  verification  system  verifies 
immigration  status  that  is  ineligible  for 
assistance  under  a  covered  Section  214 
covered  program. 

(2)  Secondary  verification  initiated  by 
responsible  entity.  Secondary 
verification  is  initiated  by  the 
responsible  entity  forwarding 
photocopies  of  the  original  INS 
documents  Usted  in  §812.7  (front  and 
back),  attached  to  the  INS  document 
verification  request  form  G-845S 
(Document  Verification  Request),  or 
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such  other  form  specified  by  the  INS,  to 
a  designated  INS  office  for  review. 
(Form  G-845S  is  available  from  the 
local  INS  Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
responsible  entity  shall  issue  to  the 
family  the  notice  described  in 
§  812.9(d),  which  includes  notification 
of  appeal  to  the  INS  of  the  INS  finding 
on  immigration  status  (see 
§  812.9(d)(4)). 

(d)  Exemption  from  liability  for  INS 
verification.  The  responsible  entity  shall 
not  be  liable  for  any  action,  delay,  or 
failure  of  the  INS  in  conducting  the 
automated  or  manual  verification. 

§  812.9    Delay,  denial,  or  termination  of 
assistance. 

(a)  General.  Assistance  to  a  family 
may  not  be  delayed,  denied,  or 
terminated  because  of  the  immigration 
status  of  a  family  member  except  as 
provided  in  this  section. 

(b)  Restriction  on  delay,  denial,  or 
termination  of  assistance— {1)  General. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  tenant's 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
§  812.9(e)  has  not  been  concluded; 

(v)  For  a  tenant,  the  informal  hearing 
process  under  §  812.9(f)  has  not  been 
concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  §812.11; 

(vii)  Assistance  for  ^mixed  family  is 
continued  in  accordance  with  §812.10; 
or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§812.10. 

(2)  When  delay  in  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  responsible  entity  informal  hearing 
process,  if  an  informal  hearing  is 
requested  by  the  family. 


(c)  Events  causing  denial  or 
termination  of  assistance — Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordance  with  the  procediu^s  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(1)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  812.6(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §  812.6(h);  or 

(2)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(i)  The  family  does  not  pursue  INS 
appeal  or  informal  hearing  rights  as 
provided  in  this  section;  or 

(ii)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(d)  Notice  of  denial  or  termination  of 
assistance — The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(1)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(2)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided 
under  §812.11; 

(3)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provision  in  §812.10; 

(4)  That  the  family  has  a  right  to 
request  an  appeal  to  the  INS  of  the 
results  of  secondary  verification  of 
immigration  status  and  to  submit 
additional  documentation  or  a  written 
explanation  in  support  of  the  appeal  in 
accordance  with  the  procedures  of 
paragraph  (e)  of  this  section; 

(5)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
responsible  entity  either  upon 
completion  of  the  INS  appeal  or  in  lieu 
of  the  INS  appeal  as  provided  in 
paragraph  (f)  of  this  section; 

(6)  For  applicants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the 
responsible  entity  informal  hearing 
process. 

(e)  Appeal  to  the  /NS— (1)  Submission 
of  request  for  appeal.  Upon  receipt  of 
notification  by  the  responsible  entity 
that  INS  secondary  verification  fail«d  to 
confirm  eligible  immigration  status,  the 
responsible  entity  shall  notify  the  family 
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of  the  results  of  the  INS  verification,  and 
the  family  shall  have  30  days  from  the 
date  of  the  responsible  entity's 
notification  to  request  an  appeal  of  the 
INS  results.  The  request  for  appeal  shall 
be  made  by  the  family  communicating 
that  request  in  writing  directly  to  the 
INS.  The  family  must  provide  the 
responsible  entity  with  a  copy  of  the 
written  request  for  appeal  and  proof  of 
mailing.  For  good  cause  shown,  the 
responsible  entity  shall  grant  the  family 
an  extension  of  the  time  within  which 
to  request  an  appeal. 

(2)  Documentation  to  be  submitted  as 
part  of  the  appeal  to  INS.  The  family 
shall  forward  to  the  designated  INS 
office  any  additional  documentation  or 
written  explanation  in  support  of  the 
appeal.  This  material  must  include  a 
copy  of  the  INS  document  verification 
request  fomj  G-845S  (used  to  process 
the  secondary  verification  request)  or 
such  other  form  specified  by  the  INS, 
and  a  cover  letter  indicating  that  the 
family  is  requesting  an  appeal  of  the  INS 
immigration  status  verification  results. 
(Form  G-845S  is  available  from  the 
local  INS  office.) 

(3)  Decision  by  INS  (i)  When  decision 
will  be  issued.  The  INS  will  issue  to  the 
family,  with  a  copy  to  the  responsible 
entity,  a  decision  within  30  days  of  its 
receipt  of  documentation  concerning  the 
family's  appeal  of  the  verification  of 
immigration  status.  If,  for  any  reason, 
the  INS  is  unable  to  issue  a  decision 
within  the  30  day  time  period,  the  INS 
will  inform  the  family  and  the 
responsible  entity  of  the  reasons  for  the 

delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
responsible  entity  receives  a  copy  of  the 
INS  decision,  the  responsible  entity 
shall  notify  the  family  of  its  right  to 
request  an  informal  hearing  on  the 
responsible  entity's  inehgibility 
determination  in  accordance  with  the 
procedures  of  paragraph  (f)  of  this 
section. 

(4)  No  delay,  denial  or  termination  of 
assistance  until  completion  of  INS 
appeal  process;  direct  appeal  to  INS. 
Fending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(0  Informal  hearing — (Ij  When 
request  for  hearing  is  to  be  made.  After 
notification  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS.  the  family  may  request  that  the 
responsible  entity  provide  a  hearing. 
This  request  must  be  made  either  within 
14  days  of  the  date  the  responsible 
entity  mails  or  delivers  the  notice  under 
paragraph  (dj  of  this  section,  or  within 


14  days  of  the  maihng  of  the  INS  appeal 
decision  issued  in  accordance  with 
paragraph  (e)  of  this  section  (established 
by  the  date  of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  responsible  entity  shall 
extend  the  period  of  time  for  requesting 
a  hearing  (for  a  specified  period)  upon 
good  cause  shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  responsible  entity  are 
set  forth  in  24  CFR  part  966. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the 
responsible  entity  are  as  follows: 

(A)  Hearing  before  an  impartial 
individual.  The  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  responsible  entity 
(including  an  officer  or  employee  of  the 
responsible  entity),  other  than  a  person 
who  made  or  ^proved  the  decision 
under  review,  and  other  than  a  person 
who  is  a  subordinate  of  the  person  who 
made  or  approved  the  decision: 

(B)  Examination  of  evidence.  The 
applicant  shall  be  provided  the 
opportunity  to  examine  and  copy,  at  the 
applicant's  expense  and  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  possession  of  the 
responsible  entity  pertaining  to  the 
applicant's  eUgibility  status,  or  in  the 
possession  of  the  INS  (as  permitted  by 
INS  requirements),  including  emy 
records  and  regulations  that  may  be 
relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  adinissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
project  oivner.  The  apphcant  shall  be 
provided  the  opportunity  to  controvert 
evidence  reUed  upon  by  the  responsible 
entity  and  to  confront  and  cross- 
examine  all  witnesses  on  whose 
testimony  or  information  the 
responsible  entity  relies; 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
applicant's  behalf; 

(F)  Interpretive  services.  The 
applicant  shzil  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or 
responsible  entity,  as  may  be  agreed 
upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 


hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may.  but  is  not 
required,  to  be  provided  by  the 
responsible  entity):  and 

(H)  Hearing  decision.  The  responsible 
entity  shall  provide  the  family  with  a 
written  final  decision,  based  solely  on 
the  facts,  presented  at  the  hearing 
within  14  days  of  the  date  of  the 
informal  hearing.  The  decision  shall 
state  the  basis  for  the  decision. 

(gt  fudicial  relief  A  decision  against 
a  family  member,  issued  in  accordance 
with  paragraph  (e)  or  (0  of  this  section, 
does  not  preclude  the  family  from 
exercising  the  right,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procpHnres. 

(h)  Retention  of  documents.  The 
responsible  entity  shall  retain  for  a 
minimum  of  5  years  the  following 
documents  that  may  have  been 
submitted  to  the  responsible  entity  by 
the  family,  or  provided  to  the 
responsible  entity  as  part  of  the  INS 
appeal  or  the  informal  hearing  process: 

(1)  The  application  for  financial 
assistance; 

(2)  The  fomi  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verificarion  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  informal 
hearing;  and 

(9)  The  final  informal  hearing 
decision. 

(i)  Termination  of  assisted  occupancy. 
(1)  In  the  Section  8  programs  other  than 
Section  8  Certificate,  Housing  Voucher, 
and  Moderate  Rehabilitation  programs, 
assisted  occupancy  is  terminated  by: 

(i)  If  permitted  under  the  lease,  the 
project  owner  notifying  the  family  that 
because  of  the  termination  of  assisted 
occupancy,  the  family  is  required  to  pay 
the  HUD-approved  market  rent  for  the 
dwelhng  unit. 

(ii)  The  project  owner  and  family 
entering  into  a  new  lease  with  Section 
8  assistance. 

(iii)  The  project  owner  evicting  the 
family.  While  the  family  continues  in 
occupancy  of  the  unit,  the  project  owner 
may  continue  assistance  payments  in 
accordance  with  the  Housing  Assistance 
Payments  contract  if  judicial  action  to 
terminate  the  tenancy  and  evict  the 
family  is  promptly  initiated  and 
diligently  pursued  by  the  project  owner 
in  accordance  with  the  terms  of  the 
lease.  Action  by  the  project  owner  to 
terminate  the  tenancy  and  to  evict  the 
family  shall  be  in  accordance  with  HUD 


regulations  and  other  HUD 
requirements.  For  any  jurisdiction,  HUD 
may  prescribe  a  maximum  period 
during  which  assistance  payments  may 
be  continued  during  eviction 
proceedings  and  may  prescribe  other 
standards  of  reasonable  diligence  for  the 
prosecution  of  eviction  proceedings. 

(2)  hi  the  Section  8  Certificate, 
Housing  Voucher,  and  Moderate 
Rehabilitation  programs,  assisted 
occupancy  is  terminated  by  terminating 
assistance  payments.  (See  provisions  of 
this  section  concerning  termination  of 
assistance.)  The  HA  shall  not  make  any 
additional  assistance  payments  to  the 
project  owner  after  the  required 
procedures  specified  in  this  section 
have  been  completed.  In  addition,  the 
HA  shall  not  approve  a  lease,  enter  into 
an  assistance  contract,  or  process  a 
portability  move  for  the  family  after 
those  procedures  have  been  completed. 

§812.10    Preservation  of  mixed  families 
and  other  families. 

(a)  Assistance  available  for  mixed 
families — (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
family  assisted  imder  a  Section  214 
covered  program  on  June  19, 1995,  and 
following  completion  of  the  appeals  and 
informal  hearing  procedures  provided 
in  §  812.9  if  utilized  by  the  family,  one 
of  the  following  three  types  of  assistance 
may  be  available  to  the  family: 

(i)  Continued  assistance  (see 
paragraph  (c)  of  this  section); 

(ii)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (d)  of  this 
section);  or 

(iii)  Prorated  assistance  (see  §  812.11; 
a  mixed  family  must  be  provided 
prorated  assistance  if  the  family  so 
requests). 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  famifies 
applying  for  assistance  as  provided  in 
§812.11. 

(3)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  under  a  Section  214 
covered  program  on  June  19, 1995  and 
who  have  no  members  with  eligible 
immigration  status,  the  responsible 
entity  may  grant  the  family  temporary 
deferral  of  termination  of  assistance. 

(b)  Discretion  afforded  to  provide 
certain  family  preservation  assistance — 
(1)  Project  owners.  With  respect  .to 
assistance  administered  by  a  project 
ovmer,  HUD  has  the  discretion  to 
determine  under  what  circumstances 
famiUes  are  to  be  provided  one  of  the 
two  statutory  forms  of  assistance  for 
preservation  of  the  family  (continued 
assistance  or  temporary  deferral  of 
termination  of  assistance).  HUD  is 


exercising  its  discretion  by  specifying 
the  standards  in  this  section  under 
which  a  project  owner  must  provide  one 
of  these  two  types  of  assistance 
described  in  paragraph  (a)  of  this 
section  to  a  family.  However,  project 
ovmers  and  housing  authorities  must 
offer  prorated  assistance  to  eligible 
mixed  famiUes. 

(2)  HAs.  With  respect  to  an  HA  acting 
as  a  contract  administrator  of  a 
certificate  (including  project-based 
certificate),  housing  voucher,  or 
Moderate  Rehabilitation  program  (as 
opposed  to  an  HA  owner),  the  HA, 
rather  than  HUD.  has  the  discretion  to 
determine  the  circumstances  under 
which  a  family  will  be  offered  one  of  the 
two  statutory  forms  of  assistance 
(continued  assistance  or  temporary 
deferral  of  termination  of  assistance). 
The  HA  must  estabhsh  its  own  policy 
and  criteria  to  follow  in  making  its 
decision.  In  establishing  the  criteria  for 
granting  continued  assistance  or 
temporary  deferral  of  termination  of 
assistance,  the  HA  must  incorporate  the 
statutory  criteria,  which  are  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section. 
However,  the  housing  authority  must 
offer  prorated  assistance  to  eligible 
mixed  families. 

(c)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(1)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  June  19. 1995; 

(2)  The  family's  bead  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  812.5;  and 

(3)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(d)  Temporary  deferral  of  termination 
of  assistance — (1)  Eligibility  for  this  type 
of  assistance.  If  a  mixed  family  qualifies 
for  prorated  assistance  (and  does  not 
quahfy  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 


that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utilities,  plus  25 
percent. 

(2)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(3)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
responsible  entity  must  inform  the 
family  of  its  ineligibiUty  for  financial 
assistance  and  offer  the  family 
information  concerning,  and  referrals  to 
assist  in  finding,  other  affordable 
housing. 

(4)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  responsible  entity 
must: 

(i)  Make  a  determination  of  the 
availabihty  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demonstrate  an  inadequate  supply 
of  affordable  bousing  for  the  area  in 
which  the  project  is  located,  the 
consolidated  plan  (if  appHcable,  as 
described  in  24  CFR  part  91),  the 
responsible  entity's  own  knowledge  of 
the  availability  of  affordable  housing, 
and  on  evidence  of  the  tenant  family's 
efforts  to  locate  such  housing;  and 

(ii)  Notify  the  tenant  family  in 
wTiting,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(e)  Option  to  select  proration  of 
assistance  at  end  of  deferral  period.  A 
family  who  is  eligible  for  and  who 
receives  temporary  deferral  of 
termination  of  assistance,  may  request, 
and  the  project  owner  or  housing 
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authority  shall  provide  proration  of 
assistance  at  the  end  of  the  deferral 
period  if  the  family  has  made  a  good 
faith  effort  during  the  deferral  period  to 
locate  other  affordable  housing. 

(0  Notification  of  decision  on  family 
preservation  assistance.  A  responsible 
entity  shall  notify  the  family  of  its 
decision  concerning  the  family's 
qualification  for  assistance  under  this 
section.  If  the  family  is  ineligible  for 
assistance  under  this  section,  the 
notification  shall  state  the  reasons, 
which  must  be  based  on  relevant 
factors.  For  tenant  families,  the  notice 
also  shall  inform  the  family  of  any 
applicable  appeal  rights.  (For  HAs 
administering  Certificate  or  Housing 
Voucher  Programs,  see  §§  882.216  or 
887.405  of  tlHs  chapter). 

§812.11    Proration  of  assistance. 

(a)  Applicability.  This  section  applies 
to  a  mixed  family  other  than  a  family 
receiving  continued  assistance  under 

§  812.1oTc).  or  other  than  a  family  for 
which  termination  of  assistance  is 
temporarily  deferred  under  §  812.10(d). 

(b)  Method  or  prorating  assistance — 
(1)  Section  B  assistance  other  than 
Section  8  voucher  assistance.  For 
Section  8  assistance  other  than 
assistance  provided  under  the  Section  8 
Voucher  Program,  the  HA  shall  prorate 
the  family's  assistance  as  follows: 

(i)  Step  1.  Determine  gross  rent  for  the 
unit.  (Cross  rent  is  contract  rent  plus 
any  allowance  for  tenant  paid  utilities). 

(ii)  Step  2.  Determine  total  tenant 
payment  in  accordance  with  24  CFR 
813.107(a).  (Annual  income  includes 
income  of  all  family  members,  including 
any  family  member  who  has  not 
estabhshed  eligible  immigration  status). 

(iii)  Step  3.  Subtract  amount 
determined  in  Step  2  from  amount 
determined  in  Step  1. 

(iv)  Step  4.  Multiply  the  amount 
determined  in  Step  3  by  a  fraction  for 
which: 

(A)  The  numerator  is  the  number  of 
family  members  who  have  established 
eligible  immigration  status;  and 

(B)  The  denominator  is  the  total 
number  of  family  members. 

(v)  Prorated  Imusing  assistance.  The 
amount  determined  in  Step  4  is  the 
prorated  housing  assistance  payment  for 
a  mixed  family. 

(vi)  No  effect  on  contract  rent. 
Proration  of  the  housing  assistance 
payment  does  not  affect  contract  rent  to 
the  owner.  The  family  must  pay  as  rent 
ihe  portion  of  contract  rent  not  covered 
by  the  prorated  housing  assistance 
payment. 

(2)  Section  8  Voucher  assistance.  For 
assistance  under  the  Section  8  Voucher 


Program,  the  HA  shall  prorate  the 
family's  assistance  as  follows: 

(i)  Sfep  1.  Determine  the  amount  of 
the  pre-proration  voucher  housing 
assistance  payment  in  accordance  with 
24  CFR  887.353.  (Aimual  income 
includes  income  of  all  family  members, 
including  any  family  member  who  has 
not  established  eligible  immigration 
status.) 

(ii)  Step  2.  Multiply  the  amount 
determined  in  step  1  by  a  fraction  for 
which: 

(A)  The  numerator  is  the  number  of 
family  members  who  have  established 
eligible  immigration  status;  and 

(B)  The  denominator  is  the  total 
number  of  family  members. 

(iii)  Prorated  housing  assistance.  The 
amount  determined  in  Step  2  is  the 
prorated  housing  assistance  payment  for 
a  mixed  family. 

(iv)  No  effect  on  rent  to  owTier. 
Proration  of  the  voucher  housing 
assistance  payment  does  not  affect  rent 
to  the  owner.  The  family  must  pay  as 
rent  the  portion  of  rent  not  covered  by 
the  prorated  housing  assistance 
payment. 

§812.12    Pro)iit>ition  of  assistance  to 
noncitizen  students. 

(a)  General.  The  provisions  of 
§§812.10  and  812.11,  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (b)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
denned  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study;  and 

(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(c)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 


noncitizen  student  as  described  in 
paragraph  (a)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extent  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

§812.13    Compliance  with 
nondiscrimination  requirements. 

The  responsible  entity  shall 
administer  the  restrictions  on  use  of 
assisted  housing  by  noncitizens  with 
ineligible  immigration  status  imposed 
by  this  part  in  conformity  with  the 
nondiscrimination  requirements  of, 
including,  but  not  limited  to,  title  VI  of 
the  Qvil  Rights  Act  of  1964  (42  U.S.C. 
20Q0d-2000d-5)  and  the  implementing 
regulations  in  24  CFR  part  1,  section  504 
of  the  Rehabihtation  Act  of  1973  (29 
U.S.C.  794)  and  the  implementing 
regulations  in  24  CFR  part  8,  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
the  implementing  regulations  in  24  CFR 
part  100,  and  other  civil  rights  statutes 
cited  in  the  applicable  program 
regulations.  These  statutes  prohibit, 
among  other  things,  discriminatory 
practices  on  the  basis  of  race,  color, 
national  origin,  sex,  religion,  age, 
disability  and  familial  status  in  the 
provision  of  housing. 

§812.14    Protection  from  liability  for 
responsible  entities.  State,  local,  and  tribal 
government  agencies  and  officials. 

(a)  Protection  from  liability  for 
responsible  entities.  HUD  will  not  take 
any  compUance,  disallowance,  penalty, 
or  other  regulatory  action  against  a 
responsible  entity  with  respect  to  any 
error  in  its  determination  of  eligibility 
for  financial  assistance  based  on 
citizenship  or  immigration  status: 

(1)  If  the  responsible  entity 
established  ehgibility  based  upon 
verification  of  eligible  immigration 
status  through  the  verification  system 
described  in  §G12. 8; 

(2)  Because  the  responsible  entity  was 
required  to  provide  an  opportunity  for 
the  family  to  submit  evidence  in 
accordance  with  §812.6; 

(3)  Because  the  responsible  entity  was 
required  to  wait  for  completion  of  INS 
verification  of  immigration  status  in 
accordance  with  §  812.8; 

(4)  Because  the  responsible  entity  was 
required  to  wait  for  completion  of  the 
INS  appeal  process  provided  in 
accordance  with  §  812.9(e);  or 


(5)  Because  the  responsible  entity  was 
required  to  provide  an  informal  hearing 
in  accordance  with  §  812.9(0. 

(b)  Protection  from  liability  for  State, 
local  and  tribal  government  agencies 
and  officials.  State,  local  and  tribal 
government  agencies  and  officials  shall 
not  be  liable  for  the  design  or 
implementation  of  the  verification 
system  described  in  §  812.8,  and  the 
informal  hearings  pro\ided  under 
§81 2.9(f).  as  long  as  the  implementation 
by  the  State,  local  or  tribal  government 
agency  or  official  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

§  812.15    Liability  of  ineligible  families  for 
reimbursement  of  benefits. 

Where  a  family  has  received  the 
benefit  of  HUD  financial  assistance  to 
which  it  was  not  entitled  because  the 
family  intentionally  misrepresented 
eligible  status,  the  inehgible  family  is 
responsible  for  reimbursing  HUD  for  the 
assistance  improperly  paid.  If  the 
amount  of  the  assistance  is  substantial, 
the  responsible  entity  is  encouraged  to 
rofer  the  case  to  the  HUD  Regional 
Inspector  General's  office  for  further 
investigation.  Pos.sible  criminal 
prosecution  may  follow  based  on  the 
False  Statements  Act  (18  U.S.C.  1001 
and  1010). 

PART  850— HOUSING  DEVELOPMENT 
GRANTS 

28,  The  authority  citation  for  part  850 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437o  and  3535(d). 

29.  Section  850.151  is  amended  by 
adding  one  sentence  at  the  beginning  of 
paragraph  (c),  by  adding  two  sentences 
at  the  end  of  paragraph  (f)(1),  and  by 
adding  a  new  paragraph  (fi(3),  to  read  as 
follows: 

§  850.1 51    Project  restrlctJons. 

•  *        »         *         » 

(c)  Tenant  selection.  The  owner  shall 
determine  the  eligibifity  of  applicants 
for  lower  income  units  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813,  including  the  provisions  of 
these  parts  concerning  citizenship  or 
eligible  inunigration  status  and  income 
limits,  and  certain  assistance  to  mi.xed 
families  (families  whose  members 
include  those  writh  eligible  immigration 
status,  and  those  without  eUgible 
immigration  status.).  *  *  * 

*  *        *        *        • 

(f)*  *  • 

(1)  *  *  *  At  the  first  regular 
reexamination  after  Jime  19, 1995  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 


family  members.  Thereafter,  at  each 

regular  reexamination,  the  owner  shall 

follow  the  requirements  of  24  CFR  part 

812  concerning  verification  of  the 

immigration  status  of  any  new  family 

member. 

»        *        »        »        * 

(3)  For  provisions  related  to 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
related  to  certain  assistance  to  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  related  to  deferral  of 
termination  of  assistance. 


PART  880-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

30.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f, 
3535(d),  12701.  and  13611-13619. 

31.  In  §880.504.  a  new  paragraph  (e) 
is  added,  to  read  as  follows: 

§  8S0.504    Leasing  to  eligible  families. 

*  »  «  K  • 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  housing  assistance  payments 
for  the  family  in  accordance  with  24 
CFR  812.9  because  the  owner 
determines  that  the  entire  family  does 
not  have  U.S.  citizenship  or  eligible 
immigration  status,  the  owner  may 
allow  continued  occupanrv  cf  the 
family  without  Section  8  a;.j>stance 
followi.ng  the  termination  of  assistance, 
or  if  the  family  constitutes  a  mixed 
family,  as  defined  in  24  CFR  812.10,  the 
owner  shall  simply  with  the  provisions 
of  24  CFR  812.10  concerning  assistance 
to  mixed  famiUes,  and  deferral  of 
termination  of  assistance. 

32.  In  §880.601,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  880.601     Responsibilities  of  owner. 

•         »        »         •         » 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions,  including 
determining  eligibiUty  of  appUcants  in 
accordance  with  24  CFR  parts  812  and 
813,  provision  of  Federal  selection 
preferences  in  accordance  with 
§880.613,  selection  of  tenants,  obtaining 
and  verifying  Social  Security  Numbers 


submitted  by  families  (as  provided  by 
24  CFR  part  750),  obtaining  signed 
consent  forms  from  famiUes  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part 
760),  reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents,  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

*  •        *        •        * 

33.  Section  880.603  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b),  by  adding  a  sentence  at 
the  end  of  paragraph  (b)(2),  by  adding  a 
sentence  at  the  end  of  paragraph  (c)(1), 
and  by  adding  one  sentence  at  the  end 
of  paragraph  (c)(2)  and  paragraph  (c)(3), 
to  read  as  follows: 

§  880.603    Selection  and  admission  of 
assisted  tenants. 

•  »        •        »        • 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  "The  ownrr  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  24  CFR  part  813,  and 
evidence  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  24  CFR  part  812,  to 
determine  whether  the  applicant  is 
eligible  for  assistance  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813,  and  to  select  families  for 
admission  to  the  program,  which 
includes  giving  selection  preferences  in 
accordance  with  §§880.613  through 
880.617. 
«         •         •         •         « 

(2)  *   *   *  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9.  and  also  24 
CFR  812.10  for  provisions  related  to 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  inunigration 
status)  in  lieu  of  denial  of  assistance. 
*        •        •        *        • 

(c)«   •   • 

(1)  •   *  *  At  the  first  regular 
reexamination  after  June  19, 1995,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
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812  and  verify  the  immigration  status  of 
any  new  family  member. 

(2)  *  *  •  At  any  interim 
reexamination  after  Jime  19. 1995  when 
a  new  family  member  has  been  added, 
the  owner  shall  follow  the  requirements 
of  24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  the 
citizenship  or  eUgible  immigration 
status  of  any  new  family  member. 

(3)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status]  in  Ueu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 
***** 

34.  Section  880.607  is  amended  by 
redesignating  the  first  sentence 
following  the  paragraph  heading  in  the 
introductory  text  of  paragraph  (b)(3)  as 
paragraph  (b)(3)(i);  by  redesignating  the 
existing  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  as  (b)(3)(i)(A)  and  (b)(3)(i)(B). 
respectively;  by  redesignating  and 
revising  the  undesignated  paragraph  in 
(b)(3)  as  (b)(3)(ii)  and  by  adding  a  new 
paragraph  (c)(4)  to  read  as  follows: 

§  880.607    Termination  of  tenancy  and 
modification  of  leaae. 

***** 

(b)*  *  * 

(3)*  •  • 

(ii)  Failure  of  the  family  to  timely 
submit  all  required  information  on 
family  income  and  composition, 
including  fiailure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812),  failure  to  disclose  and 
verify  Social  Security  Numbers  (as 
provided  by  24  CFR  part  750),  failure  to 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760).  or 
knowingly  providing  incomplete  or 
inaccurate  information,  shall  constitute 
a  substantial  violation  of  the  lease. 

(c)*  •  * 

(4)  For  provisions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or 
eligible  immigration  status,  including 
informal  hearing  procedures,  see  24  CFR 
part  812.9,  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  families  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 


provisions  concerning  deferral  of 
termination  of  assistance. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

35.  The  authority  citation  for  part  881 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f, 
3535(d).  12701,  and  13611-13619. 

36.  In  §  881.504,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

§  881.504    Leasing  to  eiigibie  families. 

***** 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  financial  assistance  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
certain  assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

37.  In  §881.601,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  881 .601    Responsibilities  of  owner. 

*  *        •        •        • 

(b)  Management  and  maintenance. 
The  ov\mer  is  responsible  for  all 
management  functions  (including 
determining  eligibility  of  apphcants  in 
accordance  with  24  CFR  parts  812  and 
813,  provision  of  Federal  selection 
preferences  in  accordance  with  24  CFR 
880.613,  selection  of  tenants,  obtaining 
and  verifying  Social  Security  Numbers 
submitted  by  families  (as  provided  by 
24  CFR  part  750),  obtaining  signed 
consent  forms  from  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part 
760),  reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

•  •        •        •        * 

38.  Section  881.603  is  amended  by 
revising  the  introductory  text  of 


paragraph  (b),  by  adding  one  sentence  at 
the  end  of  paragraph  (b)(3),  by  adding 
two  sentences  at  the  end  of  paragraph 
(c)(1),  and  by  adding  one  sentence  at  the 
end  of  paragraphs  (c)(2)  and  (c)(3),  to 
read  as  follows: 

§  881 .603    Selection  and  admission  of 
assisted  tenants. 

***** 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  owner  is 
responsible  for  obtaining  and  verifying 
information  related  to  income  in 
accordance  with  24  CFR  part  813,  and 
evidence  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  24  CFR  part  812  to 
determine  whether  the  applicant  is 
eligible  for  assistance  in  accordance 
with  the  requirements  of  24  CFR  parts 
812  and  813  and  parts  750  and  760  of 
chapter  VII,  and  to  select  families  for 
admission  to  the  program,  which 
includes  giving  selection  preferences  in 
accordance  with  §§881.613  through 
881.617. 
***** 

(3)  *   *   *  For  the  informal  hearing 
provisions  related  to-denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  part  812.9,  and  also 
24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (famiUes  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of  denial  of 
assistance. 
***** 

(c)»  *  • 

(1)  *  *  *  At  the  first  regular 
reexamination  after  June  19, 1995,  the 
owrner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(2)  *  *  *  At  any  interim 
reexamination  after  June  19, 1995  when 
a  new  family  member  has  been  added, 
the  owner  shall  follow  the  requirements 
of  24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  the  new 
family  member. 

(3)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eUgible 
immigration  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 


include  those  with  eligible  immigration 
status,  and  those  without  ehgible 
immigration  status)  in  Ueu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assisttmce. 

39.  In  §881.607,  the  second  sentence 
of  paragraph  (b)(3)(ii)  is  revised,  and  a 
new  paragraph  {c)(4)  is  added,  to  read 
as  follows: 

§881.607    Termination  of  tanancy  and 
modification  of  lease. 

*        •        *        »        » 

Cb)»  •  • 

(3)*  •  * 

(ii)  •  *  *  Failure  of  the  family  to 
timely  submit  all  required  information 
on  family  income  and  composition, 
including  failure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812).  failure  to  disclose  and 
verify  Social  Seciuity  Numbers  (as 
provided  by  24  CFR  part  750).  failure  to 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760),  or 
knowingly  provided  inctwnplete  or 
inaccurate  information,  shall  constitute 

a  substantial  violation  of  the  lease. 

•  *  • 

(c)  •  .*  • 

(4)  For  provisions  related  to 
termination  of  assistance  because  of 
failure  to  establish  citizenship  or 
ehgible  immigration  status,  including 
the  informal  hearing  procedures,  see  24 
CFR  812.9,  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  fiamihes  (famihes  whose 
members  include  those  with  ehgible 
immigration  status,  and  those  without 
ehgible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

40.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Autbority:  42  U.S.C  1437a.  1437c  1437f. 

3535(d)  and  11401. 

41.  In  §  882.116,  paragraph  (c)  is 
revised  to  read  as  follows: 

S882.116    R«spon«IWIMeso(th«PHA. 

*        »        *        •        • 

(c)  Receipt  and  review  of  applications 
for  participation;  selection  of  apphcants; 
verification  of  family  income  and  other 
factors  relating  to  ehgibihty  (including 
citizenship  or  eligible  immigration 
status  as  provided  by  24  CFR  part  812} 


and  amount  of  assistance;  and 
maintenance  of  a  waiting  Ust. 
*        *        •        •        • 

42.  In  §  882.118,  paragraph  (aKl)  is 
revised  to  read  as  follows: 

S882.118    ObOgalionsoftheFaiiNy. 

(a)  •  •  * 

(1)  Supply  such  certification,  release, 
information  or  documentation  as  the 
PHA  or  HUD  determine  to  be  necessary, 
including  submission  of  required 
evidence  of  citizenship  or  eUgible 
immigration  status  (as  provided  by  24 
CFR  part  812),  submission  of  Social 
Security  Nimibers  and  verifying 
documentation  (as  provided  by  24  CFR 
part  750),  submission  of  signed  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  CoUection  Agencies  (as 
provided  by  24  CFR  part  760),  and 
submissions  required  for  an  annual  or 
interim  reexamination  of  family  income 
and  composition. 
*        *        *        *        • 

43.  In  §  882.209.  paragraph  {aM2)  is 
revised  to  read  as  follows: 

§882.209    Selection  and  participation. 

(a)»  •  • 

(2)(i)  The  PHA  shall  determine 
whether  an  apphcant  for  participation: 

(A)  Qualifies  as  a  family; 

(B)  Is  income  ehgible;  and 

(C)  Is  a  citizen  or  is  in  eligible 
immigration  status  as  determined  in 
accordance  with  24  CFR  part  812. 

(ii)  The  family  shall  submit  any 
certification,  release,  information,  or 
documentation  as  the  PHA  or  HUD 
determines  to  be  necessary  (see  the 
requirements  in  24  CFR  parts  750.  760, 
812,  and  813). 
*        *        •        *        » 

44.  In  §  882.210,  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

§882.210    Grounds  for  denial  or 
tenminstion  of  j 


(f)  The  family's  obUgations  as  stated 
in  §882.118  include  submission  of 
required  evidence  of  citizenship  or 
eUgible  immigration  status.  For  a 
statement  of  circumstances  in  which  the 
PHA  shall  deny  or  terminate  bousing 
assistance  payments  because  a  family 
member  is  not  a  U.S.  citizen  or  does  not 
establish  eUgible  immigration  status, 
and  the  applicable  informal  hearing 
procedures,  see  §  882.216(b)  and  24  CFR 
812.9,  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  famiUes  (famiUes  whose 
members  include  those  with  eUgible 
immigration  status,  and  those  without 
eUgible  immigration  status)  in  Ueu  of 
denial  or  termination  of  assistance,  and 


for  provisions  cmceming  deferral  of 
termination  of  assistance. 

45.  Section  882.212  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§882.212    Reexamination  of  FamUy  Income 
and  composition. 

(a)*  •  •  At  the  first  regular 
reexamination  after  June  19, 1995,  the 
PHA  shall  follow  the  requirements  of  24 
CFR  part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  of 
eligible  immigration  status  of  aU  hiaily 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shaU  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member  (except  a  child  bom  in  the 
United  States). 

(b)*  •  *  At  any  interim 
reexamination  after  June  19, 1995  when 
there  is  a  new  family  member,  the  PHA 
shaU  foUow  the  requirements  of  24  CFR 
part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  •  *  •  For  provisions  requiring 
termination  of  housing  assistance 
payments  when  the  PHA  determines 
that  a  member  is  not  a  U.S.  citizen  or 
does  not  have  eUgible  immigration 
status,  see  §882.216  and  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
famiUes  (famiUes  whose  members 
include  those  with  eUgible  immigration 
status,  and  those  without  eUgible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  fw 
provisions  concerning  deferral  of 
termination  of  assistance. 
*        *        •        •        • 

46.  Section  882.216  is  amended  by 
adding  a  new  paragraph  (a)(5)  and  new 
paragraphs  (b)(l)(v)  and  (b)(8).  to  read  as 
follows: 

§882.216    Informal  raviaw or heertng. 

(a)*   •   • 

(5)  The  informal  bearing  provisions 
for  the  denial  of  assistance  on  the  basis 
of  ineUgible  immigration  status  are 
contained  in  24  CFR  812.9. 

(b)*  •  * 

(,)*.. 

(v)  A  determination  that  the 
participant  does  not  qualify  imder  the 
PHA's  policy  for  granting  special  relitif 
under  24  CFR  812.10. 
•        *        *        •        • 

(8)  The  informal  hearing  provisions 
for  the  termination  of  assistance  on  iho 
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basis  of  ineligible  immigration  status  arc 
contained  in  24  CFR  812.9. 

*  «  *  *  * 

47.  In  §882.514.  paragraph  (fl  is 
amended  by  adding  one  sentence  at  the 
end  of  the  paragraph,  to  read  as  follows: 

§882.514    Family  participation. 

***** 

(0  "   *   *  The  informal  hearing 
requirements  for  denial  and  termination 
of  assistance  on  the  basis  of  ineligible 
immigration  status  are  contained  in  24 
CFR  812.9. 
***** 

48.  Section  882.515  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  and  by  adding  one 
sentence  at  the  end  of  paragraphs  (b) 
and  (c),  to  read  as  follows: 

§  882.51 5    Reexamination  of  family  income 
and  composition. 

(a)  *   *    *  At  the  first  regular 
reexamination  after  June  19, 1995,  the 
PHA  shall  follow  the  requirements  of  24 
CFR  part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  immigration 
status  of  any  new  family  member. 

(b)  *   •   *  At  any  interim 
reexamination  after  June  19. 1995  when 
there  is  a  new  family  member,  the  PHA 
shall  follow  the  requirements  of  24  CFR 
part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  •   *   "  For  provisions  requiring 
termination  of  assistance  when  the  PHA 
determines  that  a  family  member  is  not 
a  U.S.  citizen  or  does  not  have  eligible 
immigration  status,  see  §882.216  and  24 
CFR  812.9  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  families  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

48a.  Section  882.808  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (i)(l).  one  sentence  at  the  end 
of  paragraphs  (i)(2).  and  a  sentence  at 
the  end  of  paragraph  (1).  to  read  as 
follows: 

$882,808    Management 

***** 

(i)*  •  * 

(D*  •   *  At  the  first  regular 
reexamination  after  June  19.  1995.  the 
PHA  shall  follow  the  requirements  of  24 


CFR  part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  immigration 
status  of  any  new  family  member. 

(2)  *   *   *  At  any  interim 
reexamination  after  June  19,  1995  when 
there  is  a  new  family  member,  the  PHA 
shall  follow  the  requirements  of  24  CFR 
part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 
***** 

(1)  *  *  *  For  provisions  requiring 
termination  of  assistance  when  the  PHA 
determines  that  a  family  member  is  not 
a  U.S.  citizen  or  does  not  have  eligible 
immigration  status,  see  §  882.216  and  24 
CFR  812.9.  and  also  24  CFR  812.10  for 
provisions  concerning  certain  assistance 
for  mixed  families  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligible  immigration  status)  in  lieu  of 
termination  of  assistance,  or  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


PART  88^-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

49.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
3535(d).  and  13611-13619. 

50.  In  §883.101.  the  last  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§883.101    General. 

***** 

(c)  •  •  *  Eligible  families  are  families, 
as  defined  in  24  CFR  part  812.  whose 
incomes  qualify  them  for  assistance  in 
accordance  with  24  CFR  part  813,  and 
who  are  otherwise  eligible  under  these 
parts. 
***** 

51.  In  §683.605.  a  new  paragraph  (e) 
is  added,  to  read  as  follows: 

§  883.605    Leasing  to  eligible  families. 

***** 

(e)  Termination  of  assistance  for 
failure  to  submit  evidence  of  citizenship 
or  eligible  immigration  status.  If  an 
owner  who  is  subject  to  paragraphs  (a) 
and  (b)  of  this  section  is  required  to 
terminate  financial  assistance  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 


family  docs  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10.  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

52.  In  §  883.702.  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  883.7b2    Responsibilities  of  the  owner. 

***** 

(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  fimctions  (including 
determination  of  the  eligibility  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813.  provision  of  Federal 
selection  preferences  in  accordance 
with  §883.714.  selection  of  tenants, 
obtaining  and  verifying  Social  Security 
Numbers  submitted  by  families  (as 
provided  by  24  CFR  part  750),  obtaining 
signed  consent  forms  from  families  for 
the  obtaining  of  wage  and  claim 
information  firom  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760). 
reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  shall  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 
***** 

53.  Section  883.704  is  amended  by 
adding  one  sentence  at  the  end  of 
paragraph  (b)(3).  two  sentences  at  the 
end  of  paragraph  (c)(1),  and  one 
sentence  at  the  end  of  paragraphs  (c)(2). 
and  (c)(3).  to  read  as  follows: 

§  883.704    Selection  and  admission  of 
tenants. 

***** 

(b)  •  •  • 

(3)  *  *  *  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9.  and  also  see 
24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of  denial  of 
assistance. 
***** 

(c)  •  *  • 


(1)  *  ••  At  the  first  regular 
reexamination  after  June  19. 1995.  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  the  verification  of  the 
immigration  status  of  any  new  family 
member. 

(2)  •  •  *  At  any  interim  reexamination 
after  June  19, 1995  when  there  is  a  new 
family  member,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(3)  •  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 
***** 

54.  In  §883.708.  the  second  sentence 
of  paragraph  (b)(3)(ii)  beginning  with 
"Failure  of*   *   *"  is  revised,  and  a  new 
paragraph  (c)(4)  is  added,  to  read  as 
follows: 

§  883.708    Termination  of  tenancy  and 
modification  of  lease. 

*         *         •         «         * 

(b)  *  •  • 

(3)  *  •  • 

(ii)  *  •  *  Failure  of  the  family  to 
timely  submit  all  required  information 
on  family  income  and  composition, 
including  failure  to  submit  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812).  failure  to  disclose  and 
verify  Social  Security  Numbers  (as 
provided  by  24  CFR  part  750).  failure  to 
sign  and  submit  consent  forms  (as 
provided  by  24  CFR  part  760).  or 
knowingly  provide  incomplete  or 
inaccurate  information,  shall  constitute 
a  substantial  violation  of  the  lease. 


(c)*   *   • 

(4)  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  hearing 
requirements,  see  24  CFR  812.9.  and 
also  24  CFR  812.10  for  provisions 


concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

55.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1^37c,  1437f, 
3535(d).  and  13611-13619. 

56.  In  §884.118.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  884.1 1 8    Responsibilities  of  the  owner. 

(a)  *  *  • 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  determining  eligibility  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preference  in  accordance  with 
§  884.226.  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  applicants  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  in  24  CFR  part  760).  and 
other  pertinent  requirements;  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  HUD 
established  schedules  and  criteria. 
***** 

57.  In  §884.214,  paragraph  (b)(1)  is 
revised  and  a  new  paragraph  {b)(8)  is 
added,  to  read  as  follows: 

§884.214    Marketing. 

•         •         »         *         * 

(b)  Eligibility,  selection  and  admission 
of  families.  (1)  The  owner  is  responsible 
for  determination  of  eligibility  of 
applicants  in  accordance  with  the 
procedure  of  24  CFR  part  812.  selection 
of  families  from  among  those 
determined  to  be  eligible  (including 
provision  of  Federal  selection 
preferences  in  accordance  with 
§884.226).  and  computation  of  the 
amount  of  housing  assistance  payments 
on  behalf  of  each  selected  family,  in 
accordance  with  schedules  and  criteria 
established  by  HUD. 
***** 

(8)  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 


based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  concerning ' 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eUgible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  of  assistance. 

58.  In  §  884.216.  a  new  sentence  is 
added  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  884.216    Termination  of  tenancy. 

*  •   *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  including  the 
applicable  informal  requirements,  see 
24  CFR  812.9.  and  also  24  CFR  812.10 
for  provisions  concerning  assistance  for 
mixed  families  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
ehgible  immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 

59.  Section  884.218  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  and  one  sentence  at  the 
end  of  paragraphs  (b)  and  (c).  to  read  as 
follows: 

§  884.21 8    Reexamination  of  family  Income 
and  composition. 

(a)  •  •  *  At  the  first  regular 
reexamination  after  June  19. 1995.  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  •  *  *  At  any  interim  reexamination 
after  June  19.  1995  when  there  is  a  new 
family  member,  the  owner  shall  follow 
the  requirements  of  24  CFR  part  812 
concerning  obtaining  and  processing 
evidence  of  citizenship  or  eligible 
immigration  status  of  the  new  family 
member. 

(c)  *  *  *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eUgible 
immigration  status,  see  24  CFR  812.9. 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  Ueu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termitiation  of  assistance. 
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60.  In  §  884.223,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

§  884.223    Laasing  to  eUgibI*  famUies. 

*         •        •         *         * 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or  eUgible 
immigration  status.  If  an  owner  subject 
to  paragraphs  (a)  and  (b)  of  this  section 
is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  §812.9  of  this  chapter 
because  the  owner  determines  that  the 
entire  family  does  not  have  U.S. 
citizenship  or  eligible  immigration 
status,  the  owner  may  allow  continued 
occupancy  of  the  unit  by  the  family 
without  Section  8  assistance  following 
the  termination  of  assistance,  or  if  the 
family  constitutes  a  mixed  family,  as 
defined  in  24  CFR  812.10,  the  owner 
shall  comply  with  the  provisions  of  24 
CFR  812.10  concerning  assistance  to 
mixed  families,  and  deferral  of 
termination  of  assistance. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

61.  The  authority  citation  for  part  886 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
3535(d).  and  13611-13619. 

62.  In  §886.119,  the  section  heading 
and  paragraph  (a)(3)  are  revised  to  read 
as  follows: 

§  888.1 19    Rasponsibillties  of  the  owner. 

(a)  *  •  • 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  determining  eligibility  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§886.132,  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750).  obtaining  signed  consent  forms 
from  applicants  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  in  24  CFR  part  760).  and 
other  pertinent  requirements:  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  HUD 
established  schedules  and  criteria. 

*  *        •        *        • 

63.  In  §886.121,  paragra-ph  (b)  is 
revised  and  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§886.121     Marketing. 

•  ft         *         •         * 

(b)  The  Owner  shall  comply  with  the 
iipplicable  provisions  of  the  Contract, 


this  subpart  A,  and  the  procedures  of  24 
CFR  part  812  in  taking  applications, 
selecting  families,  and  all  related 
determinations. 

(c)  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  concerning 
certain  assistance  for  mixed  families 
(families  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  of  assistance. 

64.  Section  886.124  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  and  one  sentence  at  the 
end  of  paragraphs  (b)  and  (c),  to  read  as 
follows: 

§  886. 1 24    Reexamination  of  family  income 
and  composition. 

(a)  •  •   •  At  the  first  regular 
reexamination  after  June  19,  1995,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  *   *  "At  any  interim 
reexamination  after  June  19,  1995,  when 
there  is  a  new  family  member,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  the  new- 
family  member. 

(c)  *   •   •  For  provisions  requiring 
termination  of  assistance  for  failure  to 
estabhsh  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance 

65.  Section  886.128  is  revised  to  read 
as  follows: 

§  886. 1 28    Termination  of  tenancy. 

Part  247  of  this  title  applies  to  the 
termination  of  tenancy  and  eviction  of 
a  family  assisted  under  this  subpart.  For 
cases  involving  termination  of  tenancy 
because  of  a  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  procedures  of  24  parts  247 
and  812  shall  apply.  The  provisions  of 
24  CFR  812.10  concerning  certain 


assistance  for  mixed  families  (families 
whose  members  include  those  with 
eligible  immigration  status,  and  those 
without  eligible  immigration  status)  in 
lieu  of  termination  of  assistance,  and 
concerning  deferral  of  termination  of 
assistance  also  shall  apply. 

66.  In  §886.129.  a  new  paragraph  (e) 
is  added,  to  read  as  follows: 

§886.129    Leasing  to  eligibla  families. 

***** 

(e)  Termination  of  assistancf  for 
failure  to  establish  citizenship  or  eli^ibli; 
immigration  status.  If  an  owner  subject 
to  paragraphs  (a)  and  (b)  of  this  section 
is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  bv  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10.  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assi.stance 

67.  In  §886.318.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  886.31 8    Responsibilities  of  tt>e  owner. 

(a)*    •   * 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  determining  eligibility  of 
applicants  in  accordance  with  24  CFR 
parts  812  and  813;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
§886.337.  obtaining  and  verifying 
Social  Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  applicants  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  in  24  CFR  part  760).  and 
other  pertinent  requirements;  and 
determination  of  the  amount  of  tenant 
rent  in  accordance  with  HUD 
establi-shed  schedules  and  criteria. 
ft        ft        ft        ft      -  ft 

68.  In  §886.321.  the  first  two 
sentences  of  paragraph  (b)(1)  are  revised 
and  a  new  paragraph  (b)(7)  is  added,  to 
read  as  follows: 

§886.321    Marketing. 

*  «  *  «  « 

(b)(1)  HUD  will  determine  the 
eligibility  for  assistance  of  families  in 
occupancy  before  sales  closing.  After 
the  sale,  the  owner  shall  be  rfesponsible 
for  determining  the  eligibility  of 


applicants  for  tenancy  (including 
compliance  with  the  procedures  of  24 
CFR  part  812  on  evidence  of  citizenship 
or  eligible  immigration  status),  selection 
of  families  from  among  those 
determined  to  be  eligible  (including 
provision  of  Federal  preferences  in 
accordance  with  §886.337),  and 
computation  of  the  among  of  housing 
assistance  payments  on  behalf  of  each 
selected  family,  in  accordance  with  the 
Gross  Rent  and  the  Total  Tenant 
Payment  computed  in  accordance  with 
24  CFR  part  813.   *   *   * 
»        *        ft        ft        ft 

(7)  For  the  informal  hearing 
provisions  related  to  denial  of  assistance 
based  upon  failure  to  establish 
citizenship  or  eligible  immigration 
status,  see  24  CFR  812.9.  and  24  CFR 
812.10  for  provisions  concerning  certain 
assistance  for  mixed  families  (families 
whose  members  include  those  with 
eligible  immigration  status,  and  those 
without  eligible  immigration  status)  in 
lieu  of  denial  of  assistance; 
*        ft        ft        ft        • 

69.  Section  886.324  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a),  and  one  sentence  at  the 
end  of  paragraph  (b)  and  (c).  to  read  as 
follows: 

§  886.324    Reexamination  of  family  income 
and  composition. 

(a)  *   *   *  At  the  first  regular 
reexamination  after  June  19,  1995.  the 
owTier  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  all 
family  members.  Thereafter,  at  each 
regular  reexamination,  the  owner  shall 
follow  the  requirements  of  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  *   *   *  At  any  interim 
reexamination  after  June  19. 1995  when    ' 
there  is  a  new  family  member,  the 
owner  shall  follow  the  requirements  of 
24  CFR  part  812  concerning  obtaining 
and  processing  evidence  of  citizenship 
or  eligible  immigration  status  of  the  new 
family  member. 

(c)  •   •   *  For  provisions  requiring 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status,  see  24  CFR  812.9, 
and  also  24  CFR  812.10  for  provisions 
concerning  certain  assistance  for  mixed 
families  (families  whose  members 
include  those  with  eligible  immigration 
status,  and  those  without  eligible 
immigration  status)  in  lieu  of 
termination  of  assistance,  and  for 
provisions  concerning  deferral  of 
termination  of  assistance. 


70.  Section  886.328  is  revised  to  read 
as  follows: 

§  886.328    Termination  of  tenancy. 

Part  247  of  this  title  applies  to  the 
termination  of  tenancy  and  eviction  of 
a  family  assisted  under  this  subpart.  For 
cases  involving  termination  of  tenancy 
because  of  a  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  procedures  of  24  CFR  parts 
247  and  812  shall  apply.  The  provisions 
of  24  CFR  812.10  concerning  certain 
assistance  for  mixed  families  (families 
whose  members  include  those  with 
eligible  immigration  status,  and  those 
without  eligible  immigration  status)  in 
lieu  of  termination  of  assistance,  and 
concerning  deferral  of  termination  of 
assistance  also  shall  apply. 

71.  In  §886.329,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

§  886.329    Leasing  to  eligible  families. 

•         ft         *         *         » 

(e)  Termination  of  assistance  for 
failure  to  establish  citizenship  or  eligible 
immigration  status.  If  an  owner  who  is 
subject  to  paragraphs  (a)  and  (b)  of  this 
section  is  required  to  terminate  housing 
assistance  payments  for  the  family  in 
accordance  with  24  CFR  812.9  because 
the  owner  determines  that  the  entire 
family  does  not  have  U.S.  citizenship  or 
eligible  immigration  status,  the  owner 
may  allow  continued  occupancy  of  the 
unit  by  the  family  without  Section  8 
assistance  following  the  termination  of 
assistance,  or  if  the  family  constitutes  a 
mixed  family,  as  defined  in  24  CFR 
812.10,  the  owner  shall  comply  with  the 
provisions  of  24  CFR  812.10  concerning 
assistance  to  mixed  families,  and 
deferral  of  termination  of  assistance. 

PART  887— HOUSING  VOUCHERS 

72.  The  authority  citation  for  part  887 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f, 
and  3535(d). 

73.  In  §887.105.  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§  887. 1 05    PHA  responsibilities. 

ft         ft         ft         ft         • 

(b)*   *   » 

(5)  Determine  the  amount  of.  and 
make,  the  housing  assistance  payment 
(see  §  887.353);  obtain  and  verify 
evidence  related  to  citizenship  and 
eligible  immigration  status  in 
accordance  with  24  CFR  part  812; 
reexamine  the  family  income  and  family 
size  and  composition,  at  least  annually, 
and  redetermine  the  amount  of  the 
housing  assistance  payment  (see 
§§887.355  through  887.359);  adjust  the 
amount  of  the  housing  assistance 


payment  as  a  result  of  an  adjustment  by 
the  PHA  of  any  applicable  payment 
standard  or  utility  allowance  (see 
§§  887.353  and  887.361);  and  - 

•  •         ft         ft         ft 

74.  In  §  887.355.  paragraph  (b)  is 
redesignated  as  paragraph  (c).  and  a  new 
paragraph  (b)  is  added,  to  read  as 
follows: 

§  887.355    Regular  reexamination  of  family 
Income  and  composition. 

ft        ft        ft        ft        ft 

(b)  At  the  first  regular  reexamination 
after  June  19.  1995.  the  PHA  shall 
follow  the  requirements  of  24  CFR  part 
812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  all  family 
members.  Thereafter,  at  each  regular 
reexamination,  the  PHA  shall  follow  the 
requirements  of  24  CFR  part  812 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

*  ft        ft        »        ft 

75.  Section  887.357  is  amended  by 
adding  a  new  sentence  at  the  end.  to 
read  as  follows: 

§  887.357    Interim  reexamination  of  family 
income  and  composition. 

*   *   *  At  any  interim  reexamination 
after  June  19,  1995  that  involves  the 
addition  of  a  new  family  member,  the 
PHA  shall  follow  the  requirements  of  24 
CFR  part  812  concerning  obtaining  and 
processing  evidence  of  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

76.'ln  §887.401,  paragraph  (a), 
introductory  text,  and  paragraph  (a)(1) 
are  revised,  to  read  as  follows: 

§  887.401     Family  responsibilities. 

(a)  A  family  shall: 

(1)  Supply  any  certification,  release, 
information,  or  documentation  that  the 
PHA  or  HLT)  determines  to  be  necessary 
in  the  administration  of  the  program, 
including  submission  of  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812),  disclosure  and 
verification  of  Social  Security  Numbers 
(as  provided  by  24  CFR  part  750). 
signing  and  submission  of  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760),  and  other 
information  required  for  use  by  the  PHA 
in  a  regularly  scheduled  reexamination 
or  interim  reexamination  of  family 
income  and  composition  in  accordance 
with  HUD  requirements; 
ft        ft        ft        ft        ft 

77.  In  §887.403.  paragraphs  (d)  and 
(e)  arc  redesignated  as  paragraphs  (e) 
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and  (0.  and  a  new  paragraph  (d)  is 
added,  to  read  as  follows: 

§  887.403    Grounds  for  PHA  denial  or 
tenninatton  of  assistance. 

•  «        «        *        * 

(d)  The  family's  obligations  as  stated 
in  §  887.401  include  submission  of 
required  evidence  of  citizenship  or 
eligible  immigration  status.  For  a 
statement  of  circumstances  in  which  the 
PHA  shall  deny  or  terminate  assistance 
because  of  a  family  member's  inability 
to  establish  citizenship  or  eligible 
immigration  status,  and  the  applicable 
informal  hearing  procedures,  see  24  CFR 
882.216  and  24  CFR  812.9,  and  also  24 
CFR  812.10  for  provisions  concerning 
certain  assistance  for  mixed  families 
(famiiies  whose  members  include  those 
with  eligible  immigration  status,  and 
those  without  eligible  immigration 
status)  in  lieu  of  denial  or  termination 
of  assistance,  and  for  provisions 
concerning  deferral  of  termination  of 
assistance. 

•  *        *        *        * 

78.  Section  887.405  is  amended  by 
adding  a  new  paragraph  (a)(4)  and  new 
paragraphs  (b)(l)(iv)  and  (b)(8),  to  read 
as  follows: 

§  887.405    Informal  review  or  hearing. 

(a)*    *    * 

(4)  The  Lnfomial  hearing  provisions 
for  the  denial  of  assistance  on  the  basis 
of  ineligible  immigration  status  are 
contained  in  24  CFR  812.9. 

(b)*   •   * 

(D*   *   • 

(iv)  A  determination  that  the 
participant  does  not  qualify  under  the 
PHA's  policy  for  granting  special 
assistance  under  24  CFR  812.10. 
***** 

(8)  The  informal  hearing  provisions 
fur  the  termination  of  assistance  on  the 
basis  of  inehgible  immigration  status  are 
contained  in  24  CFR  812.9. 


PART  900— SECTION  23  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-NEW  CONSTRUCTION 
AND  SUBSTANTIAL  REHABILITATION 

79.  The  authority  citation  for  part  900 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1410(b)  and  3535(d). 

80.  In  §900.102.  the  first  sentence  of 
paragraph  (g)  is  revised  to  read  as 
follows: 

§900.102    Definitions. 

***** 

(g)  Eligible  families.  Those  families 
determined  by  the  LHA  to  meet  the 
requirements  for  admission  into  housing 
assisted  under  this  part  in  accordance 


with  24  CFR  parts  912  and  913  and 
other  pertinent  requirements.  *   •  • 

***** 

81.  Section  900.202  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (d)(3),  and  by  redesignating 
existing  paragraphs  (g)  and  (h)  as 
paragraphs  (h)  and  (i)  respectively,and 
by  adding  a  new  paragraph  (g),  to  read 
as  follows: 

§  900.202    Project  operation. 

***** 

(d)  •  *  * 

(3)  *   *  *  For  provisions  related  to 
denial  of  assistance  because  of  a  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  requirements  of 
24  CFR  960.207  and  24  CFR  part  912 
tthdi!  apply. 

***** 

(g)  Termination  of  assistance.  For 
provisions  related  to  termination  of 
assistance  for  failure  to  establish 
citizenship  or  eligible  immigration 
status,  the  requirements  of  24  CFR  parts 
912  and  966  shall  apply. 


PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

82.  The  authority  citation  for  part  904 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437-1437ee  and 
3335(d). 

83.  In  §904.104,  the  first  sentence  of 
paragraph  (b)(1)  and  paragraph  (g)(2)  are 
revised,  to  read  as  follows: 

§904.104    Eligibility  and  selection  of 
homebuyers. 

***** 

(b)  Eligibility  and  standards  for 
admission.  (1)  Homebuyers  shall  be 
lower  inco«ie  families  that  are 
determined  to  be  eligible  for  admission 
in  accordance  with  the  provisions  of  24 
CFR  parts  912  and  913,  which  prescribe 
income  definitions,  income  limits,  and 
restrictions  concerning  citizenship  or 
eligible  immigration  status.  *   •   * 
***** 

(g)*   *   * 

(2)  Applicants  who  are  not  selected 
for  a  specific  Turnkey  III  development 
shall  be  notified  in  accordance  with 
HUD-approved  procedure.  The  notice 
shall  state: 

(i)  The  reason  for  the  applicant's 
rejection  (including  a 
nonrecommendation  by  the 
recommending  committee  unless  the 
applicant  has  previously  been  so 
notified  by  the  committee): 

(ii)  That  the  applicant  will  be  given  an 
information  hearing  on  such 
determination,  regardless  of  the  reason 


fur  the  rejection,  if  the  applicant  makes 
a  request  for  such  a  hearing  within  a 
reasonable  time  (to  be  specified  in  the 
notice)  from  the  date  of  the  notice;  and 

(iii)  For  denial  of  assistance  for  failure 
to  establish  citizenship  or  eligible 
immigration  status,  the  applicant  may 
request,  in  addition  to  the  informal 
hearing,  an  appeal  to  the  INS,  in 
accordance  with  24  CFR  912.9. 
***** 

84.  In  §904.107,  paragraphs  (j)(2)  and 
(m)(l)  are  revised  to  read  as  follows: 

§  904.1 07    Responsibilities  of  homebuyer. 

***** 

(2)  For  purposes  of  determining 
eligibility  of  an  applicant  (see  24  CFR 
parts  912  and  913,  as  well  as  this  part) 
and  the  amount  of  Homebuyer 
payments  under  paragraph  (j)(l)  of  this 
section,  the  LHA  shall  examine  the 
family's  income  and  composition  and 
follow  the  procedures  required  by  24 
CFR  part  912  for  determining 
citizenship  or  eligible  immigration 
status  before  initial  occupancy. 
Thereafter,  for  the  purposes  stated  above 
and  to  determine  whether  a  Homebuyer 
is  required  to  purchase  the  home  under 
§  904.104(h)(1),  the  LHA  shall 
reexamine  the  Homebuyer's  income  and 
composition  regularly,  at  least  once 
every  12  months,  and  shall  undertake 
such  further  determination  and 
verification  of  citizenship  or  eligible 
immigration  status  as  required  by  24 
CFR  part  912.  The  Homebuyer  shall 
comply  with  the  LHA's  policy  regarding 
required  interim  reporting  of  changes  in 
the  family's  income  and  composition.  If 
the  LHA  receives  information  from  the 
family  or  other  source  concerning  a 
change  in  the  family  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  LHA, 
upon  consultation  with  the  family  and 
verification  of  the  information  (in 
accordance  with  24  CFR  parts  912  and 
913  of  this  chapter)  shall  promptly  make 
any  adjustments  determined  to  be 
appropriate  in  the  Homebuyer  payment 
amount  or  take  appropriate  action 
concerning  the  addition  of  a  family 
member  who  is  not  a  citizen  with 
eligible  immigration  status.  Any  change 
in  the  family's  income  or  other 
circumstances  that  results  in  an 
adjustment  in  the  Total  Tenant  Payment 
and  Tenant  Rent  must  be  verified. 
***** 

(m)  Termination  by  LHA.  (1)  In  the 
event  the  homebuyer  breaches  the 
Homebuyers  Ownership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  payment  within  ten 
days  after  its  due  date,  by 


misrepresenting  or  withholding  of 
information  in  applying  for  admission 
or  in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition  (including  the  failure  to 
submit  any  required  evidence  of 
citizenship  or  ehgible  immigration 
status,  as  provided  by  24  CFR  part  912; 
the  failure  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750;  or  the  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760),  or  by  failure  to  comply  with  any 
of  the  other  homebuyer  obligations 
under  the  Agreement,  the  LHA  may 
terminate  the  Agreement.  No 
termination  under  this  paragraph  may 
occur  less  than  30  days  after  the  LHA 
gives  the  homebuyer  notice  of  its 
intention  to  do  so,  in  accordance  with 
paragraph  {m)(3)  of  this  section.  For 
termination  of  assistance  for  failure  to 
establish  citizenship  or  eligible 
immigration  status  under  24  CFR  part 
912,  the  requirements  of  24  CFR  parts 
912  and  966  shall  apply. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

85.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b):  42  U.S.C. 
1437a,  1437aa.  1437bb.  ]437cc.  1437ee.  and 
3535(d). 

86.  Section  905.102  is  amended  by 
adding  definitions  in  alphabetical  order 
for  the  terms  "Child,"  "Citizen." 
"Evidence  of  citizenship  or  eligible 
immigration  status,"  "Head  of 
household,"  "INS."  "Mixed  family.  " 
"National."  "Noncitizen,"  "Section 
214,"  and  "Section  214  covered 
program"  to  read  as  follows: 

§905.102    Definitions. 

•  »         *         »         * 

Child.  A  member  of  the  family,  other 
than  the  family  head  or  a  spouse,  who 
is  under  18  years  of  age. 

***** 

•  Citizen.  A  citizen  or  national  of  the 
I'nited  Slates. 

«        *        *        •        • 

Evidence  of  citizenship  or  eligible 
immigration  status.  The  documents 
which  must  be  submitted  to  evidence 
citizenship  or  eUgible  immigration 
status  (see  §  905.310(e)). 
***** 

Head  of  household.  The  adult 
member  of  the  family  who  is  the  head 


of  the  household  for  purposes  of 
determining  income  eligibiUty  and  rent. 

INS.  The  U.S.  Immigration  and 
Naturalization  Service. 

*  •        •        •        • 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 
«        •        •        *        * 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territor>'  or 
possession. 
***** 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 

*  •        «        »        • 

Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  laso,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
categories  of  eligible  immigration  status 
specified  in  Section  214. 

Section  214  covered  progran\s. 
Programs  to  which  the  restrictions 
imposed  by  Section  214  apply  are 
programs  that  make  available  financial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
1440),  Section  235  or  Section  236  of  the 
National  Housing  Act  (12  U.S.C  1715z 
and  1715Z-1)  and  Section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 
***** 

87.  Section  905.310  is  added  to  read 
as  follows: 

§  905.31 0    Restrictions  on  assistance  to 
noncitizens. 

(a)  Requirements  concerning 
documents.  For  any  notice  or  document 
(decision,  declaration,  consent  form, 
etc.)  that  this  section  requires  an  IHA  to 
provide  to  an  individual,  or  requires 
that  the  IHA  obtain  the  signature  of  the 
individual,  the  IHA,  where  feasible, 
must  arrange  for  the  notice  or  document 
to  be  provided  to  the  individual  in  a 
language  that  is  understood  by  the 
individual  if  the  individual  is  not 
proficient  in  English.  (See  24  CFR  8.6  of 
HUD's  regulations  for  requirements 
concerning  communications  with 
persons  with  disabilities.) 

(b)  Restrictions  on  assistance. 
Assistance  provided  under  a  Section 
214  covered  program  is  restrided  to: 

( 1 )  Citizens:  or 


(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (INA).  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  theiNA  (8U.S.C. 
1101(a)(20)andll01(a)(15). 
respectively)  (immigrants).  (This 
categor\'  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161).  (special 
agricultural  worker),  who  has  been 
granted  lawful  temporary  resident 
status): 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1. 1972,  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  by  the  Attorney 
General  under  section  249  of  the  INA  (8 
use.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  (refugee  status); 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
(asylum  status):  or  as  a  result  of  being 
granted  conditional  entrv  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1.  1980.  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  poUtical 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  fhV 
.Mtomey  General  for  emergen!  luasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(d)(5))  (parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporarj'  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (amnesty  granted  under  IN.^ 
245A). 

(c)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  unless  ever>'  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  eligible  status  as  desrril)ed  in 
paragraph  (b)  of  this  section: 

(2)  Despite  the  ineligibility  of  one  or 
more  familv  members,  a  mixed  familv 
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may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  paragraph  (r) 
of  this  section.  A  family  without  any 
eligible  members  and  receiving 
assistance  on  June  19, 1995  may  be 
eligible  for  temporary  deferral  of 
termination  of  assistance  as  provided  in 
paragraph  (r)  of  this  section. 

(d)  Exemption  of  certain  homebuyers 
from  restrictions  of  this  section.  A 
homebuyer  who  executed  a 
Homeownership  Opportunity 
Agreement  under  the  Turnkey  III 
program  or  who  executed  a  Mutual  Help 
and  Occupancy  Agreement  under  the 
Mutual  Help  Homeownership  program 
before  June  19, 1995  is  not  subject  to 
this  citizenship  or  eligible  immigration 
status  requirement  for  continued 
participation  in  the  program. 

(e)  Submission  of  evidence  of 
citizenship  or  eligible  immigration 
status. 

(1)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  Section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  IHA  of  the 
documents  described  in  paragraph  (e)(2) 
of  this  section  for  each  family  member. 
If  one  or  more  family  members  do  not 
have  citizenship  or  eligible  immigration 
status,  the  members  may  exercise  the 
election  not  to  contend  to  have  eligible 
immigration  status  as  provided  in 
paragraph  (f)  of  this  section,  and  the 
provisions  of  paragraph  (r)  of  this 
section  shall  apply. 

(2)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family, 
regardless  of  age,  must  submit  the 

'  following  evidence  to  the  IHA: 

(i)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(ii)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
June  19, 1995,  the  evidence  consists  of: 

(A)  A  signed  declaration  of  eligible 
immigration  status;  and 

(B)  Proof  of  age  document. 

(iii)  For  all  other  noncitizens,  the 
evidence  consists  of: 

(A)  A  signed  declaration  of  eligible 
immigration  status; 

(B)  The  INS  documents  listed  in 
paragraph  (k)(2)  of  this  section;  and 

(C)  A  signed  verification  consent 
form. 

(3)  Declaration.  For  each  family 
member  who  contends  that  he  or  she  is 
a  U.S.  citizen  or  a  noncitizen  with 
eligible  immigration  status,  the  family 
must  submit  to  the  IHA  a  written 
declaration,  signed  under  penalty  of 
perjury,  by  which  the  family  member 
declares  whether  he  or  she  is  a  U.S. 


citizen  or  a  noncitizen  with  eligible 
immigration  status. 

(i)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(ii)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(4)  Verification  consent  form. — (i) 
Who  signs.  Each  noncitizen  who 
declares  eligible  immigration  status, 
must  sign  a  verification  consent  form  as 
follows: 

(A)  For  each  adult,  the  form  must  be 
signed  by  the  adult; 

(B)  For  each  child,  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(ii)  Notice  of  release  of  evidence  by 
IHA.  The  verification  consent  form  shall 
provide  that  evidence  of  eligible 
immigration  status  may  be  released  by 
the  IHA,  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it,  to: 

(A)  HUD  as  required  by  HUD;  and 

(B)  The  INS  for  purposes  of 
verification  of  the  immigration  status  of 
the  individual. 

(iii)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(f)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status.  If  one 
or  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  establish  their 
citizenship  or  eligible  immigration 
status,  the  family  may  be  considered  for 
assistance  under  paragraphs  (r)  or  (s)  of 
this  section  despite  the  fact  that  no 
declaration  or  documentation  of  eligible 
status  is  submitted  by  one  or  more 
members  of  the  family.  The  family, 
however,  must  identify  to  the  IHA,  the 
family  member  (or  members)  who  will 
elect  not  to  contend  that  he  or  she  has 
eligible  immigration  status. 

(g)  Notification  of  requirements  of 
Section  2J4 — (1)  When  notice  is  to  be 
issued.  Notification  of  the  requirement 
to  submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 
immigration  status  as  provided  by 


paragraph  (f)  of  this  section,  shall  be 
given  by  the  IHA  as  follows: 

(i)  Applicant's  notice.  The  notification 
described  in  paragraph  (g)(1)  of  this 
section  shall  be  given  to  each  applicant 
at  the  time  of  application  for  financial 
assistance.  Families  whose  applications 
are  pending  on  June  19, 1995  shall  be 
notified  of  the  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  June  19, 1995. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  June  19. 1995,  the 
notification  described  in  paragraph 
(g)(1)  of  this  section  shall  be  given  to 
each  at  the  time  of,  and  together  with, 
the  IHA's  notice  of  the  regular 
reexamination  after  that  date,  but  no 
later  than  one  year  following  June  19, 
1995. 

(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  that  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
section; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  bo 
submitted  (see  paragraph  (h)  of  this 
section  concerning  when  evidence  must 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  ejdiausted  (see  paragraph  (n)  of 
this  section  concerning  INS  appeal,  and 
paragraph  (o)  of  this  section  concerning 
IHA  informal  hearing  process)  or.  if 
appeals  are  not  pursued,  at  a  time  to  bo 
specified  in  accordance  with  HUD 
requirements.  Families  already 
receiving  assistance  also  shall  be 
informed  of  how  to  obtain  assistance 
under  the  preservation  of  families 
provisions  of  paragraph  (r)  of  this 
section. 

(h)  When  evidence  of  eligible  status  is 
required  to  be  submitted.  The  IHA  shall 
require  evidence  of  eligible  status  to  be 
submitted  at  the  times  specified  in 
paragraph  (h)  of  this  section  subject  to 
any  extension  granted  in  accordance 
with  paragraph  (i)  of  this  section. 

(1)  Applicants.  For  applicants,  the 
IHA  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  the  date  the  IHA  anticipates  or  has 
knowledge  that  verification  of  other 
aspects  of  eligibility  for  assistance  will 
occur  (see  paragraph  (1)  of  this  section). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  ;i 
covered  program  on  June  19,  1995,  thi; 


required  evidence  shall  be  submitted  at 
the  first  regular  reexamination  after  June 
19,  1995,  in  accordance  with  program 
roguirements. 

(3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
reexamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  Section  214  covered 
program,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  IHA  for  a  covered 
program. 

(5)  One-time  evidence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  only 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(i)  Extensions  of  time  to  submit 
evidence  of  eligible  status — (1)  When 
extension  must  be  granted.  The  IHA 
shall  extend  the  time,  provided  in 
paragraph  (h)  of  this  section,  to  submit 
tividence  of  eUgible  immigration  status 
if  the  family  member: 

(i)  Submits  the  declaration  required 
under  paragraph  (e)(3)  of  this  section 
certifying  that  any  person  for  whom 
required  evidence  has  not  been 
submitted  is  a  noncitizen  with  eligible 
immigration  status;  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
graiited.  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  family 
the  time  to  obtain  the  evidence  needed. 
The  IHA's  determination  of  the  length  of 
the  extension  needed,  shall  be  based  on 
the  circumstances  of  the  individual 
case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  IHA's  decision  to  grant 
or  deny  an  extension  as  provided  in 
paragraph  (i)(l)  of  this  section  shall  be 
issued  to  the  family  by  written  notice. 
If  the  extension  is  granted,  the  notice 
shall  specify  the  extension  period 
granted.  If  the  extension  is  denied,  the 
notice  shall  explain  the  reasons  for 
denial  of  the  extension. 

(j)  Failure  to  submit  evidence  or 
cstublish  eligible  immigration  status.  If 
the  family  fails  to  submit  required 
evidence  of  eligible  immigration  status 


within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (i)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  establish  eligible 
immigration  status,  the  IHA  shall 
proceed  to  deny,  prorate  or  terminate 
assistance,  or  provide  continued 
assistance  or  temporary  deferral  of 
termination  of  assistance,  as 
appropriate,  in  accordance,  respectively 
with  the  provisions  of  paragraph  (m)  of 
this  section  or  paragraph  (r)  of  this 
section. 

(k)  Documents  of  eligible  immigration 
status— {l)  General.  An  IHA  shall 
request  and  review  original  documents 
of  eligible  immigration  status.  The  IHA 
shall  retain  photocopies  of  the 
documents  for  its  own  records  and 
return  the  original  documents  to  the 
family. 

(2)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with 
paragraph  (1)  of  this  section: 

(i)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(ii)  Form  1-94.  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(A)  "Admitted  as  Refugee  Pursuant  to 
Section  207"; 

(B)  "Section  208"  or  "Asylum"; 

(C)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(D)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  die  INA"; 

(iii)  If  Form  1-94.  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(A)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken); 

(B)  A  letter  fh)m  an  INS  asylum 
officer  granting  asylum  (ifapphcation  is 
filed  on  or  after  October  1.  1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  filed  before  October  1, 
1990); 

(C)  A  court  decision  granting 
withholding  or  deportation:  or 

(D)  A  letter  from  an  INS  asylum 
officer  withholding  of  deportation  (if 
application  filed  on  or  after  October  1 . 
1990). 

(iv)  Form  1-688.  Temporary  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(v)  Form  I-688B.  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a.l2  "; 

(vi)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 


issuance  of  a  replacement  document  in 
one  of  the  above- listed  categories  has 
been  made  and  the  appficant's 
entitlement  to  the  document  has  been 
verified;  or 

(vii)  If  other  documents  are 
determined  by  the  INS  to  constitute 
acceptable  evidence  of  eligible 
immigration  status,  they  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

(1)  Verification  of  eligible  immigration 
status. — (1)  When  verification  is  to 
occur.  Verification  of  eUgible 
immigration  status  shall  be  conducted 
by  the  IHA  simultaneously  with 
verification  of  other  aspects  of  eligibility 
for  assistance  under  a  Section  214 
covered  program.  (See  paragraph  (h)  of 
this  section.)  The  IHA  shall  verify 
eligible  immigration  status  in 
accordance  with  the  INS  procedures 
described  in  this  section. 

(2)  Primary  verification. — (i) 
Automated  verification  system.  Primary 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the  IHA 
through  the  INS  automated  system  (INS 
Systematic  for  Alien  Verification  for 
Entitlements  (SAVE).  The  INS  SAVE 
system  provides  access  to  names,  file 
numbers  and  admission  numbers  of 
noncitizens. 

(ii)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(3)  Secondary  verification — (i)  Manual 
search  of  INS  records.  Secondary 
verification  is  a  manual  search  by  the 
INS  of  its  records  to  determine  an 
individual's  inunigration  status.  The 
IHA  must  request  secondary 
verification,  within  10  days  of  receiving 
the  results  of  the  primary  verification,  if 
the  primary  verification  system  does  not 
confirm  eligible  immigration  status,  or  if 
the  primary  verification  system  verifies 
immigraticm  status  that  is  ineligible  for 
assi.stance  under  a  covered  Section  214 
covered  program. 

(ii)  Secondary  verification  initiated  by 
IHA.  Secondary  verification  is  initiated 
by  the  IHA  forwarding  photocopies  of 
the  original  INS  documents  listed  in 
paragraph  (k)(2)  of  this  section  (ftx)nt 
and  back),  attached  to  the  INS  document 
verification  request  form  G-845S 
(Document  Verification  Request),  or 
such  other  form  specified  by  the  INS.  to 
a  designated  INS  office  for  review. 
(Form  G-845S  is  available  from  the 
local  INS  Office.) 

(iii)  Failure  of  secondary  verification 
to  conform  eligible  immigration  statu.i. 
If  the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
IHA  shall  issue  to  the  family  the  notice 
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described  in  paragraph  (m)(4)  of  this 
section,  which  includes  notification  of 
appeal  to  the  INS  of  the  INS  finding  on 
immigration  status  (see  paragraph 
(m)(4)(iv)  of  this  section). 

(4)  Exemption  from  liability  for  I\'S 
verification.  The  IHA  shall  not  be  liable 
for  any  action,  delay,  or  failure  of  the 
INS  in  conducting  the  automated  or 
manual  verification. 

(m)  Delay,  denial,  or  termination  of 
assistance. — (1)  Restrictions  on  delay, 
denial,  or  termination  of  assistance. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
vcriHcation  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  tenant's 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
paragraph  (n)  of  this  section  has  not 
been  concluded; 

(v)  For  a  tenant,  the  IHA  hearing 
process  under  paragraph  (o)  of  this 
section  has  not  been  concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with  paragraph(s)  of  this 
section; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  paragraph 
(r)  of  this  section;  or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
paragraph  (r)  of  this  section. 

(2)  When  delay  of  assistance  to 
applicant  is  permissible.  Assistance  to 
an  applicant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  IHA  informal  hearing  process,  if  an 
informal  hearing  is  requested  by  the 
family. 

(3)  Events  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
m  accordance  with  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(i)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  paragraph  (h)  of  this 
section,  or  by  the  expiration  of  any 
extension  granted  in  accordance  with 
paragraph  (i)  of  this  section;  or 


(ii)  The  evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(A)  The  family  does  not  pursue  INS 
appeal  (as  provided  in  paragraph  (n)  of 
this  section)  or  IHA  informal  hearing 
rights  (as  provided  in  paragraph  (o)  of 
this  section);  or 

(B)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(4)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(i)  The  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(ii)  That  the  family  may  be  eligible  for 
proration  of  assistance  as  provided  in 
paragraph(s)  of  this  section; 

(iii)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provisions  in  paragraph  (r)  of  this 
section; 

(iv)  That  the  family  has  a  right  to 
request  an  appeal  to  ihe  INS  of  the 
results  of  the  secondary  verification  of 
immigration  status,  and  to  submit 
additional  documentation  or  a  written 
explanation  in  support  of  the  appeal,  in 
accordance  with  the  procedures  of 
paragraph  (n)  of  this  section; 

(v)  That  the  family  has  a  right  to 
request  an  informal  hearing  with  the 
IHA  either  upon  completion  of  the  INS 
appeal  or  in  lieu  of  the  INS  appeal,  as 
provided  in  paragraph  (n)  of  this 
section; 

(vi)  For  apphcants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the  IHA 
informal  hearing  process. 

(n)  Appeal  to  the  I\'S — (1)  Submission 
of  request  for  appeal.  Upon  receipt  of 
notification  by  the  IHA  that  INS 
secondary  verification  failed  to  confirm 
eligible  immigration  status,  the  IHA 
shall  notify  the  family  of  the  results  of 
the  INS  verification,  and  the  family 
shall  have  30  days  from  the  date  of  the 
IHA's  notification,  to  request  an  appeal 
of  the  INS  results.  The  request  for 
appeal  shall  be  made  by  the  family 
communicating  that  request  in  writing 
directly  to  the  INS.  The  family  must 
provide  the  IHA  with  a  copy  of  the 
written  request  for  appeal  and  proof  of 
mailing.  For  good  cause  shown,  the  IHA 


shall  grant  the  family  an  extension  of 
time  within  which  to  request  an  appi!al. 

(2)  Documentation  to  be  submitted  as 
part  of  appeal  to  INS.  The  family  shall 
forward  to  the  designated  INS  office  any 
additional  documentation  or  written 
explanation  in  support  of  the  appeal. 
This  material  must  include  a  copy  of  thi; 
INS  document  verification  request  form 
G-845S  (used  to  process  the  secondary 
verification  request)  or  such  other  form 
specified  by  the  INS,  and  a  cover  lelti-r 
indicating  that  the  family  is  requesting 
an  appeal  of  the  INS  immigration  stains 
verification  results.  (Fonn  G-84.'jS  is 
available  from  the  local  INS  Office.) 

(3)  Decision  by  INS— {\)  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  family,  with  a  copy  to  tht; 
IHA,  a  decision  within  30  days  of  its 
receipt  of  documentation  concerning  tht- 
family's  appeal  of  the  verification  of 
immigration  status.  If,  for  any  reason, 
the  INS  is  unable  to  issue  a  decision 
within  the  30  day  time  period,  the  INS 
will  inform  the  family  and  the  IMA  of 
the  reasons  for  the  delay. 

(ii)  Notification  of  INS  decision  mxi  n} 
informal  hearing  procedures.  When  the 
IHA  receives  a  copy  of  the  INS  decision. 
the  IHA  shall  notify  the  family  of  its 
right  to  request  an  informal  hearing  on 
the  IHA's  ineligibility  determination  in 
accordance  with  the  procedures  of 
paragraph  (o)  of  this  section. 

(4)  No  delay,  denial  or  termination  of 
assistance  until  completion  of  INS 
appeal  process:  direct  appeal  to  I.\S. 
Pending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(o)  Informal  hearing — (1)  When 
request  for  hearing  is  to  be  made.  ;\ft(?r 
notification  of  the  INS  decision,  or  in 
lieu  of  request  of  appeal  to  the  INS,  the 
family  may  request  that  the  IHA  provide 
a  hearing.  This  request  must  be  made 
either  within  14  days  of  the  date  the 
IHA  mails  or  delivers  the  notice  under 
paragraph  (m)(4)  of  this  section,  or 
within  14  days  of  the  mailing  of  the  INS 
appeal  decision  issued  in  accordance 
with  paragraph  (n)(4)  of  this  section 
(established  by  the  date  of  postmark). 

(2)  Extension  of  time  to  request 
hearing.  The  IHA  shall  extend  the 
period  of  time  for  requesting  a  hearing 
(for  a  specified  period)  upon  good  cau.se 
shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  IHA  are  set  forth  in 
§905.340. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the  IHA  ai.r 
as  foliOWs. 


(A)  Hearing  before  an  impartial 
individual.  The  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  IHA  (including  an 
officer  or  employee  of  the  IHA),  other 
than  a  person  who  made  or  approved 
the  decision  under  review,  and  other 
than  a  person  who  is  a  subordinate  of 
the  person  who  made  or  approved  the 
decision; 

(B)  Examination  of  evidence.  The 
applicant  shall  be  provided  the 
opportunity  to  examine  and  copy,  at  the 
applicant's  expense  and  at  a  reasonable 
time  in  advance  of  the  hearing,  any 
documents  in  the  possession  of  the  IHA 
pertaining  to  the  applicant's  eligibility 
status,  or  in  the  possession  of  the  INS 
(as  permitted  by  INS  requirements), 
including  any  records  and  regulations 
that  may  be  relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  evidence  of  the 
project  owner.  The  applicant  shall  be 
provided  the  opportunity  to  controvert 
evidence  rehed  upon  by  the  IHA  and  to 
confront  and  cross-examine  all 
witnesses  on  whose  testimony  or 
information  the  IHA  relies; 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
applicant's  behalf; 

(F)  Interpretive  services.  The 
applicant  shall  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or  the  IHA. 
as  may  be  agreed  upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required  to.  be  provided  by  the  IHA); 
and 

(H)  Hearing  decision.  The  IHA  shall 
provide  the  applicant  with  a  written 
final  decision,  based  solely  on  the  facts 
presented  at  the  hearing  within  14  days 
of  the  date  of  the  informal  hearing.  The 
decision  shall  state  basis  for  the 
decision. 

(p)  Judicial  relief.  A  decision  against 
a  family  member  under  the  INS  appeal 
process  or  the  IHA  informal  hearing 
process  does  not  preclude  the  family 
from  exercising  the  right,  that  may 
otherwise  be  available,  to  seek  redress 
directly  through  judicial  procedures. 


(q)  Retention  of  documents.  The  IHA 
shall  retain  for  a  minimum  of  5  years 
the  following  documents  that  may  have 
been  submitted  to  the  IHA  by  the  family 
or  provided  to  the  IHA  as  part  of  the  INS 
appeal  or  the  IHA  informal  hearing 
process: 

(1)  The  application  for  financial 
assistance: 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  documents; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  an  IHA  informal 
hearing;  and 

(9)  The  final  hearing  decision. 

(r)  Preservation  of  mixed  families  and 
other  families — (1)  Assistance  available 
for  mixed  families — (i)  Assistance 
available  for  tenant  mixed  families.  For 
a  mixed  family  assisted  under  a  Section 
214  covered  program  on  June  19, 1995, 
and  following  the  appeals  and  informal 
hearing  procedures  provided  in 
paragraphs  (n)  and  (o)  of  this  section  if 
utilized  by  the  family,  one  of  the 
following  three  types  of  assistance  may 
be  available  to  the  family: 

(A)  Continued  assistance  (see 
paragraph  (r)(2)  of  this  section); 

(B)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (r)(3)  of  this 
section);  or 

(C)  Prorated  assistance  (see  paragraph 
(s)  of  this  section;  a  mixed  family  must 
be  provided  prorated  assistance  if  the 
family  so  requests). 

(ii)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  families 
applying  for  assistance,  as  provided  in 
paragraph  (s)  of  this  section. 

(iii)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  under  a  Section  214 
covered  program  on  June  19. 1995  and 
who  have  no  members  with  eligible 
immigration  status,  the  IHA  may  grant 
the  family  temporary  deferral  of 
termination  of  assistance. 

(2)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 

(i)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  June  19,  1995; 

(ii)  The  family's  head  of  household  or 
spouse  has  ehgible  immigration  status 
as  described  in  paragraph  (b)(2)  of  this 
section;  and 

(iii)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 


immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(3)  Temporary  deferral  of  termination 
of  assistance— (i)  Eligibility  for  this  type 
of  assistance.  If  a  mixed  family  qualifies 
for  prorated  assistance  (and  does  not 
qualify  for  continued  assistance),  but 
decides  not  to  accept  prorated 
assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  tl  : 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  a^ordable  housing  is 
used  in  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utiHties,  plus  25 
percent. 

(ii)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(iii)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
IHA  must  inform  the  family  of  its 
ineligibility  for  financial  assistance  and 
offer  the  family  information  concerning, 
and  referrals  to  assist  in  finding,  other 
affordable  housing. 

(iv)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  IHA  must: 

(A)  Make  a  determination  of  the 
availability  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demonstrate  an  inadequate  supply 
of  affordable  housing  for  the  area  in 
which  the  project  is  located,  the 
consolidated  plan  (if  applicable,  as 
described  in  24  CFR  part  91),  the  IHA's 
own  knowledge  of  the  availability  of 
affordable  housing,  and  on  evidence  of 
the  tenant  family's  efforts  to  locate  such 
housing;  and 

(B)  Notify  the  tenant  family  in 
WTiting,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period. 
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that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years), 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(C)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(v)  Option  to  select  proration  of 
assistance  at  end  of  deferral  period.  A 
family  who  is  eligible  for,  and  receives 
temporary  deferral  of  termination  of 
assistance,  may  request,  and  the  IHA 
shall  provide,  proration  of  assistance  at 
the  end  of  the  deferral  period  if  the 
family  has  made  a  good  faith  effort 
during  the  deferral  period  to  locate 
other  affordable  housing. 

(vi)  Notification  of  decision  on  family 
preservation  assistance.  An  IHA  shall 
notify  the  family  of  its  decision 
concerning  the  family's  qualiHcation  for 
assistance  under  this  section.  If  the 
feiroily  is  ineligible  for  assistance  under 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  famiUes,  the 
notice  also  shall  inform  the  tenant 
family  of  any  appeal  rights. 

(s)  Proration  of  assistance — (1) 
Applicability.  This  section  applies  to  a 
mixed  family  other  than  a  family 
receiving  continued  assistance  under 
paragraph  (r)(2)  of  this  section,  or  other 
than  a  family  who  is  eligible  for  and 
requests  temporary  deferral  of 
termination  of  assistance  under 
paragraph  (r)(3)  of  this  section.  The  IHA 
must  provide  an  eligible  mixed  family 
prorated  assistance  if  the  family  request 
prorated  assistance. 

(2)  Method  of  prorating  assistance. 
The  IHA  shall  prorate  the  family's 
assistance  by; 

(i)  Step  1.  Determining  total  tenant 
payment  in  accordance  with  §905.325 
(armual  income  includes  income  of  all 
family  members,  including  any  family 
member  who  has  not  established 
eligible  immigration  status). 

(ii)  Step  2.  Subtracting  the  total  tenant 
payment  from  a  HUD-supplied  "Indian 
housing  maximum  rent"  applicable  to 
the  unit  or  the  housing  authority. 
("Indian  housing  maximum  rent"  shall 
be  determined  by  HUD  using  the  95th 
percentile  rent  for  the  housing 
authority.)  The  result  is  the  maximum 
subsidy  for  which  the  family  could 


qualify  if  all  members  were  eligible 
("family  maximum  subsidy"). 

(iii)  Step  3.  Dividing  the  family 
maximum  subsidy  by  the  number  of 
persons  in  the  family  (all  persons)  to 
determine  the  maximum  subsidy  per 
each  family  member  who  has 
citizenship  or  eligible  immigration 
status  ("eligible  family  member").  The 
subsidy  per  eligible  family  member  is 
the  "member  maximum  subsidy". 

(iv)  Step  4.  Multiplying  the  member 
maximum  subsidy  by  the  number  of 
family  members  who  have  citizenship 
or  eUgible  immigration  status  ("eligible 
family  members"). 

(v)  Step  5.  The  product  of  steps  1-4, 
as  set  forth  in  paragraph  (s](2]  of  this 
section  is  the  amount  of  subsidy  for 
which  the  family  is  eligible  ("eligible 
subsidy").  The  family's  rent  is  the 
"public  housing  maximum  rent"  minus 
the  amount  of  the  eligible  subsidy. 

(t)  Prohibition  of  assistance  to 
noncitizen  students — (1)  General.  The 
provisions  of  this  section  permitting 
continued  assistance,  prorated 
assistance  or  temporary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (t)(2)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (t)(3)  of  this  section. 

(2)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
defined  as  a  noncitizen  who: 

(i)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(ii)  Is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study;  and 

(iii)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(3)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 
noncitizen  student  as  described  in 
paragraph  (t)(l)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spouse 
or  children  are  accompanying  the 
student  or  following  to  join  such 


student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

(u)  Protection  from  liability  for  IHAs, 
State,  Tribal,  and  local  government 
agencies  and  officials — (1)  Protection 
from  liability  for  IHAs.  HUD  vdll  not 
take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action 
against  an  IHA  with  respect  to  any  error 
in  its  determination  of  ehgibility  for 
assistance  based  on  citizenship  or 
immigration  status: 

(i)  If  the  IHA  established  eligibility 
based  upon  verification  of  eligible 
immigration  status  through  the 
verihcation  system  described  in 
paragraph  (1)  of  this  section; 

(ii)  Because  the  IHA  was  required  to 
provide  an  opportunity  for  the  applicant 
or  family  to  submit  evidence  in 
accordance  with  paragraphs  (h)  and  (i) 
of  this  section: 

(iii)  Because  the  IHA  was  required  to 
wait  for  completion  of  INS  verification 
of  immigration  status  in  accordance 
vdth  paragraph  (1)  of  this  section; 

(iv)  Because  the  IHA  was  required  to 
wait  for  completion  of  the  INS  appeal 
process  provided  in  accordance  with 
paragraph  (n)  of  this  section;  or 

(v)  Because  the  IHA  was  required  to 
provide  an  informal  hearing  in 
accordance  with  paragraph  (o)  of  this 
section. 

(2)  Protection  from  liability  for  State, 
Tribal  and  local  government  agencies 
and  officials.  State,  Tribal,  and  local 
government  agencies  and  officials  shall 
not  be  liable  for  the  design  or 
implementation  of  the  verification 
system  described  in  paragraph  (1)  of  this 
section  and  the  IHA  informal  hearing 
provided  under  paragraph  (o)  of  this 
section,  so  long  as  the  implementation 
by  the  State.  Tribal,  or  local  government 
agency  or  official  is  in  accordance  with 
prescribed  HUD  rules  and  requirements. 

88.  Section  905.315  is  amended  by 
redesignating  paragraphs  (a)(i)  and 
(a)(ii)  as  (a)(1)  and  (a)(2),  respectively; 
by  redesignating  existing  paragraphs 
(a)(2)  and  (a)(3)  as  paragraphs  (b)  and  (c) 
respectively;  and  by  adding  a  new 
paragraph  (d).  to  read  as  follows; 

%  905.31 5    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 

•        *        *        *  .      # 

(d)  Implementation  of  verification  of 
citizenship  or  eligible  immigration 
status.  The  IHA  shall  follow  the 
procedures  required  by  §  905.310  for 
determining  citizenship  or  eligible 
immigration  status  before  initial 


occupancy,  and,  for  tenants  admitted 
before  )une  19, 1995,  at  the  first 
reexamination  of  family  income  and 
composition  after  that  date.  Thereafter, 
at  the  annual  reexaminations  of  family 
income  and  composition,  the  IHA  shall 
follow  the  requirements  of  §  905.310 
concerning  verification  of  the 
immigration  status  of  any  new  family 
member.  The  family  shall  comply  vdth 
the  IHA's  policy  regarding  required 
interim  reporting  of  changes  in  the 
family's  income  and  composition.  If  the 
IHA  is  informed  of  a  change  in  the 
family  income  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  IHA.  upon 
consultation  with  the  family  and 
verification  of  the  information,  shall 
promptly  make  any  adjustments 
appropriate  in  the  rent  or  Homebuyer 
payment  amount  or  take  appropriate 
action  concerning  the  addition  of  a 
family  member  who  is  a  noncitizen  with 
ineligible  immigration  status. 

PART  912— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

89.  The  authority  citation  for  part  912 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1436a,  1437a,  and 
353S(d). 

90.  Section  912.1  is  amended  by 
changing  the  period  at  the  end  of 
paragraph  (a)(2)  to  a  semicolon  and 
adding  the  word  "and"  following  the 
semicolon;  and  by  adding  a  new 
paragraph  (a)(3),  to  read  as  follows: 

§912.1    Purpose  and  applicability. 


(a)  •   •   * 

(3)  Implements  the  statutory 
prohibition  against  making  assistance 
under  the  United  States  Housing  Act  of 
1937  ("Act")  (42  U.S.C.  1437  et  seq.) 
available  for  the  benefit  of  noncitizens 
with  ineligible  immigration  status. 
***** 

91.  Section  912.2  is  amended  by 
adding  definitions  in  alphabetical  order 
for  the  terms  "Child,"  "Citizen," 
"Evidence  of  citizenship  or  eligible 
immigration  status."  "Head  of 
household,"  "HUD,"  "Mixed  family," 
"National,"  "Noncitizen,"  "Section 
214,"  and  "Section  214  covered 
program,"  to  read  as  follows: 

§912.2    Definitions. 

Child.  A  member  of  the  family,  other 
than  the  family  head  or  a  spouse,  who 
is  under  18  years  of  age. 

Citizen.  A  citizen  or  national  of  the 
United  States. 
***** 

Evidence  of  citizenship  or  eligible 
immigration  status.  The  documents 


which  must  be  submitted  to  evidence 
citizenship  or  eligible  immigration 
status  (see  §  912.6(b)). 

***** 

Head  of  household.  The  adult 
member  of  the  family  who  is  the  head 
of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

HUD.  The  Department  of  Housing  and 
Urban  Development. 
***** 

Mixed  family.  A  family  whose 
members  include  those  with  citizenship 
or  eligible  immigration  status,  and  those 
without  citizenship  or  eligible 
immigration  status. 

National.  A  person  who  owes 
permanent  allegiance  to  the  United 
States,  for  example,  as  a  result  of  birth 
in  a  United  States  territory  or 
possession. 

Noncitizen.  A  person  who  is  neither 
a  citizen  nor  national  of  the  United 
States. 
»        *        •        *        • 

Section  214.  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  as  amended  (42  U.S.C. 
1436a).  Section  214  restricts  HUD  from 
making  financial  assistance  available  for 
noncitizens  unless  they  meet  one  of  the 
categories  of  eligible  immigration  status 
specified  in  Section  214. 

Section  214  covered  programs. 
Programs  to  which  the  restrictions 
imposed  by  Section  214  apply  are 
programs  that  make  available  financial 
assistance  pursuant  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437- 
1440).  Section  235  or  Section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z 
and  1715Z-1)  and  Section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s). 
*         «         »         •         * 

92.  Part  912  is  amended  by 
redesignating  §§  912.1  through  912.4  as 
subpart  A.  and  by  adding  the  subpart 
heading  to  read,  "Subpart  A — General", 
and  by  adding  a  new  subpart  B 
consisting  of  §§  912.5  through  912.14.  to 
read  as  follows: 

Subpart  B — Restrictions  on  Assistance  to 
Noncitizens 

Sec. 

912.5  General. 

912.3a    Requirements  concerning 
documents. 

912.6  Submission  of  evidence  of  citizenship 
or  eligible  inunigration  status. 

912.7  Documents  of  eligible  immigration 
status. 

912.8  Verification  of  eligible  immigration 
status. 

912.9  Delay,  denial,  or  termination  of 
assistance. 

912.10  Preservation  of  mixed  families  and 
other  families. 

912.11  Proration  of  assistance. 


912.12  Prohibitionof  assistance  to 
noncitizen  students. 

912.13  Compliance  with  nondiscrimination 
requirements. 

912.14  Protection  from  liability  for  PHAs. 
State,  local,  and  tribal  government 
agencies  and  officials. 

Subpart  B — Restrictions  on  Assistance 
to  Noncitizens 

§912.5    General. 

(a)  Restrictions  on  assistance. 
Assistance  provided  under  a  Section 
214  covered  program  is  restricted  to: 

(1)  Citizens;  OT 

(2)  Noncitizens  who  have  eligible 
immigration  status  in  one  of  the 
following  categories: 

(i)  A  noncitizen  lawfully  admitted  for 
permanent  residence,  as  defined  by 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (INA),  as  an 
immigrant,  as  defined  by  section 
101(a)(15)  of  the  INA  (8  U.S.C. 
1101(a){20)andll01(a)(15). 
respectively)  (immigrants).  (This 
category  includes  a  noncitizen  admitted 
under  section  210  or  210A  of  the  INA 
(8  U.S.C.  1160  or  1161).  (special 
agricultural  worker),  who  has  been 
granted  lawful  temporary  resident 
status); 

(ii)  A  noncitizen  who  entered  the 
United  States  before  January  1,  1972.  or 
such  later  date  as  enacted  by  law,  and 
has  continuously  maintained  residence 
in  the  United  States  since  then,  and  who 
is  not  ineligible  for  citizenship,  but  who 
is  deemed  to  be  lawfully  admitted  for 
permanent  residence  as  a  result  of  an 
exercise  of  discretion  bj  the  Attorney 
General  under  section  249  of  the  INA  (8 
U.S.C.  1259); 

(iii)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  pursuant  to 
an  admission  under  section  207  of  the 
INA  (8  U.S.C.  1157)  (refiigee  status); 
pursuant  to  the  granting  of  asylum 
(which  has  not  been  terminated)  under 
section  208  of  the  INA  (8  U.S.C.  1158) 
(asylum  status);  or  as  a  result  of  being 
granted  conditional  entry  under  section 
203(a)(7)  of  the  INA  (8  U.S.C.  1153(a)(7)) 
before  April  1, 1980,  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion  or  because  of  being  uprooted  by 
catastrophic  national  calamity; 

(iv)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  an  exercise  of  discretion  by  the 
Attorney  General  for  emergent  reasons 
or  reasons  deemed  strictly  in  the  public 
interest  under  section  212(d)(5)  of  the 
INA  (8  U.S.C.  1182(d)(5))  (parole  status); 

(v)  A  noncitizen  who  is  lawfully 
present  in  the  United  States  as  a  result 
of  the  Attorney  General's  withholding 
deportation  under  section  243(h)  of  the 
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INA  (8  U.S.C.  1253(h))  (threat  to  life  or 
freedom);  or 

(vi)  A  noncitizen  lawfully  admitted 
for  temporary  or  permanent  residence 
under  section  245A  of  the  INA  (8  U.S.C. 
1255a)  (amnesty  granted  under  INA 
245A). 

(b)  Family  eligibility  for  assistance.  (1) 
A  family  shall  not  be  eligible  for 
assistance  unless  every  member  of  the 
family  residing  in  the  unit  is  determined 
to  have  eligible  status,  as  described  in 
paragraph  (a)  of  this  section; 

(2)  Despite  the  ineUgibility  of  one  or 
more  family  members,  a  mixed  family 
may  be  eligible  for  one  of  the  three  types 
of  assistance  provided  in  §  912.10.  A 
family  without  any  eligible  members 
and  receiving  assistance  on  June  19. 
1995  may  be  eligible  for  temporary 
deferral  of  termination  of  assistance  as 
provided  in  §912.10. 

§  912.5a    Requirements  concerning 
documents. 

For  any  notice  or  document  (decision, 
declaration,  consent  form,  etc.)  that 
§§912.5  through  912.14  require  a  PHA 
to  provide  to  an  individual,  or  require 
that  the  PHA  obtain  the  signature  of  the 
individual,  the  PHA,  where  feasible, 
must  arrange  for  the  notice  or  document 
to  be  provided  to  the  individual  in  a 
language  that  is  understood  by  the 
individual  if  the  individual  is  not 
proficient  in  English.  (See  24  CFR  8.6  of 
HUD's  regulations  for  requirements 
concerning  communications  with 
persons  with  disabilities.) 

§  91 2.6    Submission  of  evidence  of 
citizenship  or  eli^ble  immigration  status. 

(a)  General.  Eligibility  for  assistance 
or  continued  assistance  under  a  Section 
214  covered  program  is  contingent  upon 
a  family's  submission  to  the  PHA  of  the 
documents  described  in  paragraph  (b)  of 
this  s..'L!.on  for  each  family  member.  If 
one  or  more  family  members  do  not 
have  citizenship  or  eligible  immigration 
status,  the  family  members  may  exercise 
the  election  not  to  contend  to  have 
eligible  immigration  status  as  provided 
in  paragraph  (e)  of  this  section,  and  the 
provisions  of  §912.10  shall  apply. 

(b)  Evidence  of  citizenship  or  eligible 
immigration  status.  Each  family 
member,  regardless  of  age,  must  submit 
the  following  evidence  to  the  PHA: 

(1)  For  citizens,  the  evidence  consists 
of  a  signed  declaration  of  U.S. 
citizenship; 

(2)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
June  19,  1995,  the  evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status;  and 
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(ii)  Proof  of  age  document. 

(3)  For  all  other  noncitizens,  the 
evidence  consists  of: 

(i)  A  signed  declaration  of  eligible 
immigration  status; 

(ii)  The  INS  documents  listed  in 
§912.7;  and 

(iii)  A  signed  verification  consent 
form. 

(c)  Declaration.  For  each  family 
member  who  contend  that  he  or  she  is 
a  U.S.  citizen  or  a  noncitizen  with 
eligible  immigration  status,  the  family 
must  submit  to  the  PHA  a  written 
declaration,  signed  under  penalty  of 
perjury,  by  which  the  family  member 
declares  whether  he  or  she  is  a  U.S. 
citizen  or  a  noncitizen  with  eligible 
immigration  status: 

(1)  For  each  adult,  the  declaration 
must  be  signed  by  the  adult. 

(2)  For  each  child,  the  declaration 
must  be  signed  by  an  adult  residing  in 
the  assisted  dwelling  unit  who  is 
responsible  for  the  child. 

(d)  Verification  consent  fonn — (1) 
Who  signs.  Each  noncitizen  who 
declares  eligible  immigration  status, 
must  sign  a  verification  consent  form  as 
follows: 

(i)  For  each  adult,  the  form  must  be 
signed  by  the  adult. 

(ii)  For  each  child,  the  form  must  be 
signed  by  an  adult  member  of  the  family 
residing  in  the  assisted  dwelling  unit 
who  is  responsible  for  the  child. 

(2)  Notice  of  release  of  evidence  by 
PHA.  The  verification  consent  form 
shall  provide  that  evidence  of  eligible 
immigration  status  may  be  released  by 
the  PHA.  without  responsibility  for  the 
further  use  or  transmission  of  the 
evidence  by  the  entity  receiving  it,  to: 

(i)  HUD  is  required  by  HUD;  and 

(ii)  The  INS  for  purposes  of 
verification  of  the  immigration  status  of 
the  individual. 

(3)  Notice  of  release  of  evidence  by 
HUD.  The  verification  consent  form  also 
shall  notify  the  individual  of  the 
possible  release  of  evidence  of  eligible 
immigration  status  by  HUD.  Evidence  of 
eligible  immigration  status  shall  only  be 
released  to  the  INS  for  purposes  of 
establishing  eligibility  for  financial 
assistance  and  not  for  any  other 
purpose.  HUD  is  not  responsible  for  the 
further  use  or  transmission  of  the 
evidence  or  other  information  by  the 
INS. 

(e)  Individuals  who  do  not  contend  to 
have  eligible  immigration  status.  If  one 
or  more  members  of  a  family  elect  not 
to  contend  that  they  have  eligible 
immigration  status  and  the  other 
members  of  the  family  establish  their 
citizenship  or  eligible  immigration 
status,  the  family  may  be  considered  for 
assistance  under  §§912.10  or  912.11 


despite  the  fact  that  no  declaration  or 
documentation  of  eligible  status  is 
submitted  by  one  or  more  members  of 
the  family.  The  family,  however,  must 
identify  to  PHA  the  family  member  (or 
members)  who  will  elect  not  to  contend 
that  he  or  she  has  eligible  immigration 
status. 

(0  Notification  of  requirements  of 
Section  214 — (1)  Timing  of  notice. 
Notification  of  the  requirement  to 
submit  evidence  of  citizenship  or 
eligible  immigration  status,  as  required 
by  this  section,  or  to  elect  not  to 
contend  that  one  has  eligible 
immigration  status  as  provided  by 
paragraph  (e)  of  this  section,  shall  be 
given  by  the  PHA  as  follows: 

(i)  Applicant's  notice.  The  notification 
described  in  paragraph  (f)(1)  of  this 
section  shall  be  given  to  each  applicant 
at  the  time  of  application  for  finajicial 
assistance.  Families  whose  applications 
are  pending  on  June  19,  1995  shall  be 
notified  of  llie  requirements  to  submit 
evidence  of  eligible  status  as  soon  as 
possible  after  June  19,  1995. 

(ii)  Notice  to  families  already 
receiving  assistance.  For  a  family  in 
occupancy  on  June  19,  1995,  the 
notification  described  in  paragraph  (0(1) 
of  this  section  shall  be  given  to  each  at 
the  time  of,  and  together  with,  the 
PHA's  notice  of  the  first  regular 
reexamination  after  that  date,  but  not 
later  than  one  year  following  June  19, 
1995. 

(2)  Form  and  content  of  notice.  The 
notice  shall: 

(i)  State  tliat  financial  assistance  is 
contingent  upon  the  submission  and 
verification,  as  appropriate,  of  the 
evidence  of  citizenship  or  eligible 
immigration  status,  as  required  by  this 
.section; 

(ii)  Describe  the  type  of  evidence  that 
must  be  submitted  and  state  the  time 
period  in  which  that  evidence  must  bo 
submitted  (see  paragraph  (g)  of  this 
section  concerning  when  evidence  mu.st 
be  submitted);  and 

(iii)  State  that  assistance  will  be 
prorated,  denied  or  terminated,  as 
appropriate,  upon  a  final  determination 
of  ineligibility  after  all  appeals  have 
been  exhausted  (see  §912.9  concerning 
INS  appeal,  and  PHA  informal  hearing 
process)  or,  if  appeals  are  not  pursued, 
at  a  time  to  be  specified  in  accordance 
with  HUD  requirements.  Families 
already  receiving  assistance  also  shall 
be  informed  of  how  to  obtain  assistance 
under  the  preservation  of  families 
provisions  of  §  912.10. 

(g)  When  evidence  of  eligible  status  is 
required  to  be  submitted.  The  PHA  shall 
require  evidence  of  eligible  status  to  be 
submitted  at  the  times  specified  in 
paragraph  (g)  of  this  section,  subject  to 


any  extension  granted  in  accordance 
with  parasraph  (h)  of  this  section. 

(1)  Applicants.  For  applicants,  the 
PHA  must  ensure  that  evidence  of 
eligible  status  is  submitted  not  later 
than  the  date  the  PHA  anticipates  or  has 
knowledge  that  verification  of  other 
aspects  of  eligibility  for  assistance  VN-ill 
occur  (see  §91 2. 8(a)). 

(2)  Families  already  receiving 
assistance.  For  a  family  already 
receiving  the  benefit  of  assistance  in  a 
covered  program  on  June  19. 1995,  the 
required  evidence  shall  be  submitted  at 
the  first  regular  reexamination  after  June 
19.  1995,  in  accordance  with  program 
reouirements. 

l3)  New  occupants  of  assisted  units. 
For  any  new  family  members,  the 
required  evidence  shall  be  submitted  at 
the  first  interim  or  regular 
rtn?xamination  following  the  person's 
occupancy. 

(4)  Changing  participation  in  a  HUD 
program.  Whenever  a  family  applies  for 
admission  to  a  Section  214  covered 
program,  evidence  of  eligible  status  is 
required  to  be  submitted  in  accordance 
with  the  requirements  of  this  part  unless 
the  family  already  has  submitted  the 
evidence  to  the  PHA  for  a  covered 
program. 

(5)  One-time  e\idence  requirement  for 
continuous  occupancy.  For  each  family 
member,  the  family  is  required  to 
submit  evidence  of  eligible  status  only 
one  time  during  continuously  assisted 
occupancy  under  any  covered  program. 

(h)  Extensions  of  time  to  submit 
evidence  of  eligible  status. — (1)  When 
extension  must  be  granted.  The  PHA 
shall  extend  the  time  provided  in 
paragraph  (g)  of  this  section,  to  submit 
evidence  of  eligible  immigration  status 
if  the  family  member: 

(i)  Submits  the  declaration  required 
under  §  912.6(b)  certifying  that  any 
person  for  whom  required  evidence  has 
not  been  submitted  is  a  noncitizen  with 
eligible  immigration  status:  and 

(ii)  Certifies  that  the  evidence  needed 
to  support  a  claim  of  eligible 
immigration  status  is  temporarily 
unavailable,  additional  time  is  needed 
to  obtain  and  submit  the  evidence,  and 
prompt  and  diligent  efforts  will  be 
undertaken  to  obtain  the  evidence. 

(2)  Prohibition  on  indefinite  extension 
period.  Any  extension  of  time,  if 
granted,  shall  be  for  a  specific  period  of 
time.  The  additional  time  provided 
should  be  sufficient  to  allow  the  fam.ily 
the  time  to  obtain  the  evidence  needed. 
The  PHA's  determination  of  the  length 
of  the  extension  needed,  shall  be  based 
on  the  circumstances  of  the  individual 
case. 

(3)  Grant  or  denial  of  extension  to  be 
in  writing.  The  PHA's  decision  to  grant 


or  deny  an  extension  as  provided  in 
paragraph  (h)(1)  of  this  section  shall  be 
issued  to  the  family  by  written  notice. 
If  the  extension  is  granted,  the  notice 
shall  specify  the  extension  period 
granted.  If  the  extension  is  denied,  the 
notice  shall  explain  the  reasons  for 
denial  of  the  extension. 

(i)  Failure  to  submit  evidence  or 
establish  eligible  immigration  status.  If 
the  family  fails  to  submit  required 
evidence  of  eligible  immigration  status 
within  the  time  period  specified  in  the 
notice,  or  any  extension  granted  in 
accordance  with  paragraph  (h)  of  this 
section,  or  if  the  evidence  is  timely 
submitted  but  fails  to  estabUsh  eligible 
immigration  status,  the  PHA  shall 
proceed  to  deny,  prorate  or  terminate 
assistance,  or  provide  continued 
assistance  or  temporary  deferral  of 
termination  of  assistance,  as 
appropriate,  in  accordance  with  the 
provisions  of  §§  912.9  and  912.10 
respectively. 

§  91 2.7    Documents  of  eligible  immigration 
status. 

(a)  General.  A  PHA  shall  request  and 
review  original  documents  of  eligible 
immigration  status.  The  PHA  shall 
retain  photocopies  of  the  documents  for 
its  own  records  and  return  the  original 
documents  to  the  family. 

(b)  Acceptable  evidence  of  eligible 
immigration  status.  The  original  of  one 
of  the  following  documents  is 
acceptable  evidence  of  eligible 
immigration  status,  subject  to 
verification  in  accordance  with  §  912.8: 

(1)  Form  1-551,  Alien  Registration 
Receipt  Card  (for  permanent  resident 
aliens); 

(2)  Form  1-94,  Arrival-Departure 
Record,  with  one  of  the  following 
annotations: 

(i)  "Admitted  as  Refugee  Pursuant  to 
section  207"; 

(ii)  "Section  208"  or  "Asylum"; 

(iii)  "Section  243(h)"  or  "Deportation 
stayed  by  Attorney  General"; 

(iv)  "Paroled  Pursuant  to  Sec. 
212(d)(5)  of  the  INA"; 

(3)  If  Form  1-94,  Arrival-Departure 
Record,  is  not  annotated,  then 
accompanied  by  one  of  the  following 
documents: 

(i)  A  final  court  decision  granting 
asylum  (but  only  if  no  appeal  is  taken): 

(ii)  A  letter  from  an  INS  asylum 
officer  granting  asylum  (if  application  is 
filed  on  or  after  October  1, 1990)  or  from 
an  INS  district  director  granting  asylum 
(if  application  is  filed  before  October  1. 
1990); 

(iii)  A  court  decision  granting 
withholding  of  deportation;  or 

(iv)  A  letter  from  an  INS  asylum 
officer  granting  withholding  of 


deportation  (if  applicaticm  is  filed  on  or 
after  October  1 ,  1990). 

(4)  Form  1-688,  Temporary  Resident 
Card,  which  must  be  annotated  "Section 
245A"  or  "Section  210"; 

(5)  Form  I-688B.  Employment 
Authorization  Card,  which  must  be 
annotated  "Provision  of  Law 
274a.l2(ll)"  or  "Provision  of  Law 
274a. 12"; 

(6)  A  receipt  issued  by  the  INS 
indicating  that  an  application  for 
issuance  of  a  replacement  document  in 
one  of  the  above-listed  categories  has 
been  made  and  the  applicant's 
entitlement  to  the  document  has  been 
verified;  or 

(c)  Other  acceptable  evidence.  If  other 
documents  are  determined  by  the  INS  to 
constitute  acceptable  evidence  of 
eligible  immigration  status,  they  will  be 
announced  by  notice  published  in  the 
Federal  Register. 

§  912.8    Verification  of  eligible  immigration 
status. 

(a)  When  verification  is  to  occur. 
Verification  of  eligible  immigration 
status  shall  be  conducted  by  the  PHA 
simultaneously  with  verification  of 
other  aspects  of  eligibility  for  assistance 
under  a  Section  214  covered  program. 
(See  §  912.6(g).)  The  PHA  shall  verifi/ 
eligible  immigration  status  in 
accordance  with  the  INS  procedures 
described  in  this  section. 

(b)  Primary  verification. — (1) 
Automated  verification  system.  Primary- 
verification  of  the  immigration  status  of 
the  person  is  conducted  by  the  PHA 
through  the  INS  automated  system  (INS 
Systematic  for  Alien  Verification  for 
Entitlements  (SAVE)).  The  INS  SAVE 
system  provides  access  to  names,  file 
numbers  and  admission  numbers  of 
noncitizens. 

(2)  Failure  of  primary  verification  to 
confirm  eligible  immigration  status.  If 
the  INS  SAVE  system  does  not  verify' 
eligible  immigration  status,  secondary 
verification  must  be  performed. 

(c)  Secondary  verification. — (1) 
Manual  search  of  INS  records. 
Secondarj'  verification  is  a  manual 
search  by  the  INS  of  its  records  to 
determine  an  individual's  immigration 
status.  The  PHA  must  request  secondan* 
verification,  within  10  days  of  receiving 
the  results  of  the  primary  verification,  if 
the  primary  verification  system  does  not 
confirm  eligible  immigration  status,  or  if 
the  primary  verification  system  verifies 
immigration  status  that  is  ineligible  for 
assistance  under  a  covered  Section  214 
i:overed  program. 

(2)  Secondary  verification  initiated  by 
PHA.  Secondary  verification  is  initiated 
by  the  PHA  forwarding  photocopies  of 
the  original  INS  documents  listed  in 
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§912.7  (front  and  back),  attached  to  the 
INS  document  verification  request  form 
G-845S  (Document  Verification 
Request),  or  such  other  form  specified 
by  the  INS,  to  a  designated  INS  office  for 
review.  (Form  G-845S  is  available  from 
the  local  INS  Office.) 

(3)  Failure  of  secondary  verification  to 
confirm  eligible  immigration  status.  If 
the  secondary  verification  does  not 
confirm  eligible  immigration  status,  the 
IHA  shall  issue  to  the  family  the  notice 
described  in  §  912.9(d),  which  includes 
notification  of  appeal  to  the  INS  of  the 
INS  finding  on  immigration  status  (see 
§  912.9(d)(4)). 

(d)  Exemption  from  liability  for  INS 
verification.  The  PHA  shall  not  be  liable 
for  any  action,  delay,  or  failure  of  the 
INS  in  conducting  the  automated  or 
manual  verification. 

§912.9    Delay,  denial,  or  termination  of 
assistance. 

(a)  General.  Assistance  to  a  family 
may  not  be  delayed,  denied,  or 
terminated  because  of  the  immigration 
status  of  a  family  member  except  as 
provided  in  this  section. 

(b)  Restrictions  on  delay,  denial,  or 
termination  of  assistance  — (1)  General. 
Assistance  to  an  applicant  shall  not  be 
delayed  or  denied,  and  assistance  to  a 
tenant  shall  not  be  delayed,  denied,  or 
terminated,  on  the  basis  of  ineligible 
immigration  status  of  a  family  member 
if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  of  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  tenant's 
dwelling  unit; 

(iii)  The  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  tenant's 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
§  912.9(ti)  has  not  been  concluded; 

(v)  For  a  tenant,  the  PHA  hearing 
process  under  §  912.9(f)  has  not  been 
concluded; 

(vi)  Assistance  is  prorated  in 
accordance  with§912.11; 

(vii)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  §912.10; 
or 

(viii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§912.10. 

(2)  When  delay  of  assistance  to  an 
applicant  is  permissible.  Assistance  to 
an  appUcant  may  be  delayed  after  the 
conclusion  of  the  INS  appeal  process, 
but  not  denied  until  the  conclusion  of 
the  PHA  informal  hearing  process,  if  an 


informal  hearing  is  requested  by  the 
family. 

(c)  Events  causing  denial  or 
termination  of  assistance.  Assistance  to 
an  applicant  shall  be  denied,  and  a 
tenant's  assistance  shall  be  terminated, 
in  accordance  with  the  procedures  of 
this  section,  upon  the  occurrence  of  any 
of  the  following  events: 

(1)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  912.6(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §91 2.6(h);  or 

(2)  Evidence  of  citizenship  and 
eligible  immigration  status  is  timely 
submitted,  but  INS  primary  and  second 
verification  does  not  verify  eligible 
immigration  status  of  a  family  member; 
and 

(i)  The  family  does  not  pursue  INS 
appeal  or  PHA  informal  hearing  rights 
as  provided  in  this  section;  or 

(ii)  INS  appeal  and  informal  hearing 
rights  are  pursued,  but  the  final  appeal 
or  hearing  decisions  are  decided  against 
the  family  member. 

(d)  Notice  of  denial  or  termination  of 
assistance.  The  notice  of  denial  or 
termination  of  assistance  shall  advise 
the  family: 

(1)  That  financial  assistance  will  be 
denied  or  terminated,  and  provide  a 
brief  explanation  of  the  reasons  for  the 
proposed  denial  or  termination  of 
assistance; 

(2)  That  they  may  be  eligible  for 
proration  of  assistance  as  provided 
under  §912.11; 

(3)  In  the  case  of  a  tenant,  the  criteria 
and  procedures  for  obtaining  relief 
under  the  preservation  of  families 
provision  in  §912.10; 

(4)  The  family  has  a  right  to  request 
an  appeal  to  the  INS  of  the  results  of  the 
secondary  verification  of  immigration 
status  and  to  submit  additional 
documentation  or  a  written  explanation 
in  support  of  the  appeal  in  accordance 
with  the  procedures  of  paragraph  (e)  of 
this  section; 

(5)  The  family  has  a  right  to  request 
an  informal  hearing  with  the  PHA  either 
upon  completion  of  the  INS  appeal  or  in 
lieu  of  the  INS  appeal  as  provided  in 
paragraph  (f)  of  this  section; 

(6)  For  applicants,  the  notice  shall 
advise  that  assistance  may  not  be 
delayed  until  the  conclusion  of  the  INS 
appeal  process,  but  assistance  may  be 
delayed  during  the  pendency  of  the 
PHA  informal  hearing  process. 

(e)  Appeal  to  the  INS — (1)  Submission 
of  request  for  appeal.  Upon  receipt  of 
notification  by  the  PHA  that  INS 
secondary  verification  failed  to  confirm 
eligible  immigration  status,  the  PHA 
shall  notify  the  family  of  the  results  of 


the  INS  verification,  and  the  family 
shall  have  30  days  from  the  date  of  the 
project  owner's  notification  to  request 
an  appeal  of  the  INS  results.  The  request 
for  appeal  shall  be  made  by  the  family 
communicating  that  request  in  writing 
directly  to  the  INS.  The  family  must 
provide  the  PHA  with  a  copy  of  the 
wrritten  request  for  appeal  and  proof  of 
mailing.  For  good  cause  shown,  the 
PHA  shall  grant  the  family  an  extension 
of  time  urithin  which  to  request  an 
appeal. 

(2)  Documentation  to  be  submitted  as 
part  of  appeal  to  INS.  The  family  shall 
forward  to  the  designated  INS  office  any 
additional  documentation  or  written 
explanation  in  support  of  the  appeal. 
This  material  must  include  a  copy  of  the 
INS  document  verification  request  form 
G-845S  (used  to  process  the  secondary 
verification  request)  or  such  other  form 
specified  by  the  INS,  and  a  cover  letter 
indicating  that  the  family  is  requesting 
an  appeal  of  the  INS  immigration  status 
verification  results. 

(3)  Decision  by  INS.— {\)  When 
decision  will  be  issued.  The  INS  will 
issue  to  the  family,  with  a  copy  to  the 
PHA.  a  decision  within  30  days  of  its 
receipt  of  documentation  concerning  the 
family's  appeal  of  the  verification  of 
immigration  status.  If,  for  any  reason, 
the  INS  is  unable  to  issue  a  decision 
within  the  30  day  time  period,  the  INS 
will  inform  the  family  and  the  PHA  of 
the  reasons  for  the  delay. 

(ii)  Notification  of  INS  decision  and  of 
informal  hearing  procedures.  When  the 
PHA  receives  a  copy  of  the  INS 
decision,  the  PHA  shall  notify  the 
family  of  its  right  to  request  an  informal 
hearing  on  the  PHA's  ineligibility 
determination  in  accordance  with  the 
procedures  of  paragraph  (f)  of  this 
section. 

(4)  No  delay,  denial  or  termination  of 
assistance  until  completion  of  INS 
appeal  process;  direct  appeal  to  INS. 
Pending  the  completion  of  the  INS 
appeal  under  this  section,  assistance 
may  not  be  delayed,  denied  or 
terminated  on  the  basis  of  immigration 
status. 

(f)  Informal  hearing — (1)  When 
request  for  hearing  is  to  be  made.  Aftnr 
notification  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS.  the  family  may  request  that  tho 
PHA  provide  a  hearing.  This  request 
must  be  made  either  within  14  days  of 
the  date  the  PHA  mails  or  delivers  the 
notice  under  paragraph  (d)  of  this 
section,  or  within  14  days  of  the  mailing 
of  the  INS  appeal  decision  issued  in 
accordance  with  paragraph  (e)  of  this 
section  (established  by  the  date  of 
postmark). 


(2)  Extension  of  time  to  request 
hearing.  The  PHA  shall  extend  the 
period  of  time  for  requesting  a  hearing 
(for  a  specified  period)  upon  good  cause 
.shown. 

(3)  Informal  hearing  procedures,  (i) 
For  tenants,  the  procedures  for  the 
hearing  before  the  PHA  are  set  forth  in 
24  CFR  part  966. 

(ii)  For  applicants,  the  procedures  for 
the  informal  hearing  before  the  PHA  are 
as  follows: 

(A)  Hearing  before  an  impartial 
individual.  The  applicant  shall  be 
provided  a  hearing  before  any  person(s) 
designated  by  the  PHA  (including  an 
officer  or  employee  of  the  PHA),  other 
than  a  person  who  made  or  approved 
the  decision  under  review,  and  other 
than  a  person  who  is  a  subordinate  of 
th«  person  who  made  or  approved  the 
diM;ision; 

(B)  Examination  of  evidence.  The 
PHA  shall  be  provided  the  opportunity 
to  examine  and  copy  at  the  applicant's 
expense,  at  a  reasonable  time  in  advance 
of  the  hearing,  any  documents  in  the 
possession  of  the  PHA  pertaining  to  the 
applicant's  eligibiUty  status,  or  in  the 
pos.session  of  the  INS  (as  permitted  by 
INS  requirements),  including  any 
records  and  regulations  that  may  be 
relevant  to  the  hearing; 

(C)  Presentation  of  evidence  and 
arguments  in  support  of  eligible  status. 
The  applicant  shall  be  provided  the 
opportunity  to  present  evidence  and 
arguments  in  support  of  eligible  status. 
Evidence  niay  be  considered  without 
regard  to  admissibility  under  the  rules 
of  evidence  applicable  to  judicial 
proceedings; 

(D)  Controverting  exidence  of  the 
project  owner.  The  applicant  shall  be 
provided  the  opportunity  to  controvert 
evidence  relied  upon  by  the  PHA  and  to 
confront  and  cross-examine  all 
witnesses  on  whose  testimony  or 
information  the  PHA  relies; 

(E)  Representation.  The  applicant 
shall  be  entitled  to  be  represented  by  an 
attorney,  or  other  designee,  at  the 
applicant's  expense,  and  to  have  such 
person  make  statements  on  the 
applicant's  behalf; 

(F)  Interpretive  services.  The 
applicant  shall  be  entitled  to  arrange  for 
an  interpreter  to  attend  the  hearing,  at 
the  expense  of  the  applicant  or  PHA,  as 
may  be  agreed  upon  by  both  parties; 

(G)  Hearing  to  be  recorded.  The 
applicant  shall  be  entitled  to  have  the 
hearing  recorded  by  audiotape  (a 
transcript  of  the  hearing  may,  but  is  not 
required  to  be  provided  by  the  PHA); 
and 

(H)  Hearing  decision.  The  PHA  shall 
firovide  the  appHcant  with  a  written 
final  decision,  based  solely  on  the  facts 


presented  at  the  hearing  within  1 4  days 
of  the  date  of  the  informal  hearing. 

(g)  Judicial  relief.  A  decision  against 
a  family  member,  issued  in  accordance 
with  paragraphs  (e)  or  (f)  of  this  section, 
does  not  preclude  the  family  from 
exercising  the  rigbt,  that  may  otherwise 
be  available,  to  seek  redress  directly 
through  judicial  procedures. 

(h)  Retention  of  documents.  The  PHA 
shall  retain  for  a  minimum  of  5  years 
the  following  documents  that  may  have 
been  submitted  to  the  PHA  by  the 
family,  or  provided  to  the  PHA  as  part 
of  the  INS  appeal  or  the  PHA  informal 
hearing  process: 

(1)  The  application  for  financial 
assistance: 

(2)  The  form  completed  by  the  family 
for  income  re-examination; 

(3)  Photocopies  of  any  original 
documents  (front  and  back),  including 
original  INS  docuiments; 

(4)  The  signed  verification  consent 
form; 

(5)  The  INS  verification  results; 

(6)  The  request  for  an  INS  appeal; 

(7)  The  final  INS  determination; 

(8)  The  request  for  a  PHA  informal 
hearing;  and 

(9)  "rne  final  PHA  hearing  decision. 

§  91 2. 1 0    Preservation  of  mixed  families 
and  other  families. 

(a)  Assistance  available  for  mixed 
families.  (1)  Assistance  available  for 
tenant  mixed  families.  For  a  mixed 
family  assisted  under  a  Section  214 
covered  program  on  June  19. 1995.  and 
following  completion  of  the  appeals  and 
informal  hearing  procedures  provided 
in  §  912.9  if  utiUzed  by  the  family,  one 
of  the  following  three  types  of  assistance 
may  be  available  to  the  family: 

(i)  Continued  assistance  (see 
paragraph  (b)  of  this  section); 

(ii)  Temporary  deferral  of  termination 
of  assistance  (see  paragraph  (c)  of  this 
section);  or 

(iii)  Prorated  assistance  (see  §912.11; 
a  mi.xed  family  must  be  provided 
prorated  assistance  if  the  family  so 
requests);  or 

(2)  Assistance  available  for  applicant 
mixed  families.  Prorated  assistance  is 
also  available  for  mixed  families 
applying  for  assistance  as  provided  in 
§912.11. 

(3)  Assistance  available  to  other 
families  in  occupancy.  For  families 
receiving  assistance  under  a  Section  214 
covered  program  on  the  June  19,  1995 
and  who  have  no  members  with  eligible 
immigration  status,  the  PHA  may  grant 
the  family  temporary  deferral  of 
termination  of  assistance. 

(b)  Continued  assistance.  A  mixed 
family  may  receive  continued  housing 
assistance  if  all  of  the  following 
conditions  are  met: 


(1)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  June  19,  1995; 

(2)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  912.5;  and 

(3)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(c)  Temporary  deferral  of  termination 
of  asai  stance. —[\]  Eligibility  for  this 
type  of  assistance.  If  a  mixed  family 
qualifies  for  prorated  assistance  (and 
does  not  qualify  for  continued 
assistance),  but  decides  not  to  accept 
prorated  assistance,  or  if  a  family  has  no 
members  with  eligible  immigration 
status,  the  family  may  be  eligible  for 
temporary  deferral  of  termination  of 
assistance  if  necessary  to  permit  the 
family  additional  time  for  the  orderly 
transition  of  those  family  members  with 
ineligible  status,  and  any  other  family 
members  involved,  to  other  affordable 
housing.  Other  affordable  housing  is 
used  In  the  context  of  transition  of  an 
ineligible  family  from  a  rent  level  that 
reflects  HUD  assistance  to  a  rent  level 
that  is  unassisted;  the  term  refers  to 
housing  that  is  not  substandard,  that  is 
of  appropriate  size  for  the  family  and 
that  can  be  rented  for  an  amount  not 
exceeding  the  amount  that  the  family 
pays  for  rent,  including  utilities,  plus  25 
percent. 

(2)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  shall  not  exceed  a  period  of  three 
years. 

(3)  Notification  requirements  for 
beginning  of  each  deferral  period.  At  the 
beginning  of  each  deferral  period,  the 
PHA  must  inform  the  family  of  its 
ineligibility  for  financial  assistance  and 
offer  the  family  information  concerning, 
and  referrals  to  assist  in  finding,  other 
affordable  housing. 

(4)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period.  Before  the  end  of  each 
deferral  period,  the  PHA  must: 

(i)  Make  a  determination  of  the 
availability  of  affordable  housing  of 
appropriate  size  based  on  evidence  of 
conditions  which  when  taken  together 
will  demonstrate  an  inadequate  supply 
for  affordable  housing  for  the  area  in 
which  the  project  is  located,  the 
consolidated  plan  (if  applicable,  as 
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described  in  24  CFR  part  91),  the  PHA's 
own  knowledge  of  the  availability  of 
affordable  housing,  and  on  evidence  of 
the  tenant  family's  efforts  to  locate  such 
housing:  and 

|ii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceed  three  years) 
and  a  determination  was  made  that 
other  affordable  housing  is  not 
available;  or 

(iii)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
three  years,  or  a  determination  has  been 
made  that  other  affordable  housing  is 
available. 

(d)  Option  to  select  proration  of 
assistance  at  end  of  deferral  period.  A 
family  who  is  eligible  for,  and  receives 
temporary  deferral  of  termination  of 
assistance,  may  request,  and  the  PHA 
shall  provide,  proration  of  assistance  at 
the  end  of  the  deferral  period  if  the 
family  has  made  a  good  faith  effort 
during  the  deferral  period  to  locate 
other  affordable  housing. 

(e)  Notification  of  decision  on  family 
preservation  assistance.  A  PHA  shall 
notify  the  family  of  it's  decision 
concerning  the  family's  qualification  for 
assistance  under  this  section.  If  the 
family  is  ineligible  for  assistance  under 
this  section,  the  notification  shall  state 
the  reasons,  which  must  be  based  on 
relevant  factors.  For  tenant  families,  the 
notice  also  shall  inform  the  family  of 
any  applicable  appeal  rights. 

§  912.1 1    Proration  of  assistance. 

(a)  Applicability.  This  section  applies 
to  a  mixed  family  other  than  a  family 
receiving  continued  assistance  under 

§  912.10(b).  or  other  than  a  family  who 
is  eligible  for  and  requests  and  receives 
temporary  deferral  of  termination  of 
assistance  under  §  912.10(c).  An  eligible 
mixed  family  who  requests  prorated 
assistance,  must  be  provided  prorated 
assistance. 

(b)  Method  of  prorating  assistance. 
The  PHA  shall  prorate  the  family's 
assistance  by: 

(1)  Step  1.  Determining  total  tenant 
payment  in  accordance  with  24  CFR 
913.107(a)  (annual  income  includes 
income  of  all  family  members,  including 
any  family  member  who  has  not 
established  eligible  immigration  status). 

(2)  Step  2.  Subtracting  the  total  tenant 
payment  from  a  HUD-suppUed  "public 


housing  maximum  rent"  applicable  to 
the  unit  or  the  housing  authority. 
(Public  housing  maximum  rent  shall  be 
determined  by  HUD  using  the  95th 
percentile  rent  for  the  housing 
authority.)  The  result  is  the  maximum 
subsidy  for  which  the  fdTnily  could 
qualify  if  all  members  were  eligible 
("family  maximum  subsidy"). 

(3)  Step  3.  Dividing  the  family 
maximum  subsidy  by  the  number  of 
persons  in  the  family  (all  persons)  to 
determine  the  maximum  subsidy  per 
each  family  member  who  has 
citizenship  or  eligible  immigration 
status  ("eligible  family  member").  The 
subsidy  per  eligible  family  member  is 
the  "member  maximum  subsidy." 

(4)  Step  4.  Multiplying  the  member 
maximum  subsidy  by  the  number  of 
"eligible"  family  members. 

(5)  Step  5.  The  product  of  steps  1-4, 
as  set  forth  in  paragraph  (b)(2)  of  this 
section  is  the  amount  of  subsidy  for 
which  the  family  is  eligible  ("eligible 
subsidy").  The  family's  rent  is  the 
"pubhc  housing  maximum  rent"  minus 
the  amount  of  the  eligible  subsidy. 

§912.12    Prohibition  of  assistance  to 
noncitizen  students. 

(a)  General.  The  provisions  of 
§§912.10  and  912.11,  permitting 
continued  assistance,  prorated 
assistance  or  tempo.rary  deferral  of 
termination  of  assistance  for  certain 
families,  do  not  apply  to  any  person 
who  is  determined  to  be  a  noncitizen 
student,  as  defined  in  paragraph  (b)  of 
this  section,  or  the  family  of  the 
noncitizen  student,  as  described  in 
paragraph  (c)  of  this  section. 

(b)  Noncitizen  student.  For  purposes 
of  this  part,  a  noncitizen  student  is 
defined  as  a  noncitizen  who: 

(1)  Has  a  residence  in  a  foreign 
country  that  the  person  has  no  intention 
of  abandoning; 

(2)  Is  a  bona  fide  student  qualified  to 
pursue  a  full  course  of  study;  and 

(3)  Is  admitted  to  the  United  States 
temporarily  and  solely  for  purposes  of 
pursuing  such  a  course  of  study  at  an 
established  institution  of  learning  or 
other  recognized  place  of  study  in  the 
United  States,  particularly  designated 
by  such  person  and  approved  by  the 
Attorney  General  after  consultation  with 
the  Department  of  Education  of  the 
United  States,  which  institution  or  place 
of  study  shall  have  agreed  to  report  to 
the  Attorney  General  the  termination  of 
attendance  of  each  nonimmigrant 
student  (and  if  any  such  institution  of 
learning  or  place  of  study  fails  to  make 
such  reports  promptly  the  approval 
shall  be  withdrawn). 

(c)  Family  of  noncitizen  student.  The 
prohibition  on  providing  assistance  to  a 


noncitizen  student  as  described  in 
paragraph  (a)  of  this  section  also 
extends  to  the  noncitizen  spouse  of  the 
noncitizen  student  and  minor  children 
of  any  noncitizen  student  if  the  spousn 
or  children  are  accompanying  the 
student  or  following  to  join  such 
student.  The  prohibition  on  providing 
assistance  to  a  noncitizen  student  does 
not  extend  to  the  citizen  spouse  of  the 
noncitizen  student  and  the  children  of 
the  citizen  spouse  and  noncitizen 
student. 

§912.13    Compliance  with 
nondiscrimination  requirements. 

The  PHA  shall  administer  the 
restrictions  on  use  of  assisted  housing 
by  noncitizens  with  ineligible 
immigration  status  imposed  by  this  part 
in  conformity  with  the 
nondiscrimination  requirements  of, 
including,  but  not  limited  to,  title  VI  of 
the  Civil  Rights  Act  of  1964  {42  IJ.S.C. 
2000d-2000d-5)  and  the  implementing 
regulations  of  24  CFR  part  1,  section  .504 
of  the  Rehabilitation  Act  of  1973  (29 
use.  794)  and  the  implementing 
regulations  of  24  CFR  part  8,  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
the  implementing  regulations  of  24  C;FR 
part  100,  and  other  civil  rights  statutes 
cited  in  the  applicable  program 
regulations.  These  statutes  prohibit, 
among  other  things,  disiriminatory 
practices  on  the  basis  of  race.  colt)r. 
national  origin,  sex,  religion,  age, 
disability  and  familial  status  in  tl;e 
provision  of  housing. 

§  912.14  Protection  from  liability  for  PHAs, 
State,  local,  and  tribal  government  agencies 
and  officials. 

(a)  Protection  from  liability  for  PHAs. 
HUD  will  not  take  any  compliance, 
disallowance,  penalty,  or  other 
regulatory  action  against  a  PHA  with 
respect  to  any  error  in  its  determination 
of  eligibility  for  financial  assistance 
based  on  citizenship  or  immigration 
status: 

(1)  If  the  PHA  established  eligibility 
based  upon  verification  of  eligible 
immigration  status  through  the 
verification  system  described  in  §912.8: 

(2)  Because  the  PHA  was  required  to 
provide  an  opportunity  for  the  applicant 
or  family  to  submit  evidence  in 
accordance  with  §  912.6; 

(3)  Because  the  PHA  was  requirt^d  to 
wait  for  completion  of  INS  verificati«)n 
of  immigration  status  in  accordance 
with  §912.8; 

(4)  Because  the  PHA  was  required  to 
wait  for  completion  of  the  INS  appeal 
process  provided  in  accordance  with 

§  912.9(e);  or 

(5)  Because  the  PHA  was  required  to 
provide  an  informal  hearing  in 


accordance  with  §  912.9(f)  or  24  CFR 
part  966. 

(b)  Protection  from  liability  for  State, 
local  and  tribal  government  agencies 
and  officials.  State,  local  and  tribal 
government  agencies  and  officials  shall 
not  be  liable  for  the  design  or 
implementation  of  the  verification 
system  described  in  §912.8,  and  the 
informal  hearings  provided  under 
§  912.9(f)  and  24  CFR  part  966,  as  long 
as  the  implementation  by  the  State, 
local  or  tribal  government  agency  or 
official  is  in  accordance  with  prescribed 
HUD  rules  and  requirements. 


PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

93.  The  authority  citation  for  part  960 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437d. 
1437n.  and  3535(d). 

94.  In  §960.204,  paragraphs  (a)  and 
(d)(4)  are  revised  to  read  as  follows: 

§  960.204    PHA  tenant  selection  policies. 

(a)  In  addition  to  policies  and 
regulations  including  preferences  and 
priorities  established  by  the  PHA  for 
eligibility  and  admission  to  its  pubhc 
housing  projects  pursuant  to  the  Act, 
the  ACC.  and  parts  912  and  913  of  this 
chapter,  each  PHA  shall  adopt  and 
implement  policies  and  procedures 
embodying  standards  and  criteria  for 
tenant  selection  which  take  into 
consideration  the  needs  of  individual 
famihes  for  public  housing  and  the 
statutory  purpose  in  developing  and 


operating  socially  and  financially  sound 

public  housing  projects  that  provide  a 

decent  home  and  a  suitable  living 

environment  and  foster  economic  and 

social  diversity  in  the  tenant  body  as  a 

whole. 

*        •        *        »        « 

(d)  •  •  * 

(4)  Provide  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant,  including  documentation  and 
verification  of  citizenship  and  eligible 
immigration  status  under  24  CFR  part 
912. 


95.  In  §960.206,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  960.206    Verification  procedures. 

(a)  General.  Adequate  procedures 
must  be  developed  to  obtain  and  verify 
information  with  respect  to  each 
applicant.  (See  parts  912  and  913  of  this 
chapter,  and  24  CFR  parts  750  and  760.) 
Information  relative  to  the  acceptance  or 
rejection  of  an  applicant  or  the  grant  or 
denial  of  a  Federal  preference  under 
§960.211  must  be  documented  and 
placed  in  the  applicant's  file. 
•        *        *        «        » 

96.  Section  960.209  is  amended  by 
adding  two  sentences  at  the  end  of 
p^agraph  (a),  by  adding  one  sentence  at 
the  end  of  paragraph  (b),  and  by  adding 
a  new  paragraph  (c).  to  read  as  follows: 


§  960.209    Reexamination  of  family  income 
and  composition. 

(a)  •  *  *  At  the  first  regular 
reexamination  after  June  19. 1995.  the    • 
PHA  shall  follow  the  requirements  of  24 
CFR  part  912  concerning  obtaining  and 
processing  information  on  the 
citizenship  or  eligible  immigration 
status  of  all  family  members.  Thereafter, 
at  each  regular  reexamination,  the  PHA 
shall  follow  the  requirements  of  24  CFR 
part  912  concerning  verification  of  the 
immigration  status  of  any  new  family 
member. 

(b)  •  *  *  At  any  interim  reexamination 
after  June  19. 1995  when  there  is  a  new 
family  member,  the  PHA  shall  follow 
the  requirements  of  24  CFR  part  912 
concerning  obtaining  and  processing 
information  on  the  citizenship  or 
eligible  immigration  status  of  the  new 
family  member. 

(c)  Termination.  For  provisions 
requiring  termination  of  participation 
for  failure  to  establish  citizenship  or 
eligible  immigration  status,  see  24  CFR 
912.9,  and  also  24  CFR  912.10  for 
provisions  concerning  assistance  to 
certain  mixed  families  (families  whose 
members  include  those  with  citizenship 
and  eligible  immigration  status  and 
those  without  eligible  immigration 
status)  in  lieu  of  termination  of 
assistance. 

Dated:  March  8.  1995. 
Henrjr-  G.  Cisneros. 

Secretary. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  280 
RIN  1810-AA76 

Magnet  Schools  Assistance  Progranr 

AGENCY:  Department  of  Education. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  revises  the 
regulations  governing  the  Magnet 
Schools  Assistance  Program  (MSAP)  to 
confonn  them  to  statutory  provisions 
that  authorize  Magnet  Schools 
Assistance.  These  regulations  make 
technical  changes  in  the  existing 
regulations  to  incorporate  the  statutory 
amendments. 

EFFECTIVE  DATE:  These  regulations  take 
effect  April  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  L.  Brockhouse.  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SVV.,  Room  4500,  Portals 
Building.  Washington.  D.C.  20202-6140. 
Telephone:  (202)  260-2476.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Improving  America's  Schools  Act 
(lASA)  reauthorized  the  MSAP,  which 
is  now  authorized  under  Part  A  of  Title 
V  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended.  The  MS.^F  provides  Federal 
fmancial  assistance  to  local  educational 
agencies  (LEAs)  for  magnet  schools  that 
are  part  of  approved  desegregation  plans 
that  LE-\?;  are  implementing. 

B.  Explanation  of  Changes 

The  Secretary  amends  regulations  in 
34  CFR  part  280  to  conform  to  the 
amended  statute.  The  statutory 
amendments  incorporated  in  the 
regulations  include — 

•  Add  two  new  elements  to  the 
statement  of  purpose  for  the  MSAP 
(§  280.1(b)  and  (c)) — one  element 
addresses  the  development  and 
implementation  of  magnet  schools  that 
will  assist  LEAs  in  achieving  systemic 
reform;  the  other  element  addresses  the 
development  and  design  of  innovative 
educational  methods  and  practices; 

•  In  §  280.2(a),  add  "consortia  of 
LEAs"  to  those  eligible  to  receive 
assistance  under  the  MSAP; 

•  Clarify  the  definition  of  the  term 
"Magnet  school"  in  §  280.4(b)  by 
inserting  the  words  "public  elementary 


or  secondary"  before  the  words 
"school"  and  "education  center;" 

•  Add  a  new  assurance  at 

§  280.20(b)(7)  that  appUcants  will  give 
students  residing  in  the  local  attendance 
area  of  the  proposed  magnet  school 
projects  equitable  consideration  for 
placement  in  those  projects; 

•  Modify  the  assurance  in 

§  280.20(b)(2)  regarding  the  employment 
of  teachers  in  courses  of  instruction 
assisted  under  the  MSAP  to  include 
both  teachers  and  those  who  supervise 
others  who  are  teaching.  Under  the 
assurance  both  teachers  and  those  who 
supervise  other  instructional  personnel 
must  be  appropriately  certified  or 
licensed  bv  the  State; 

•  Modify  the  information  required  in 
grant  applications  by  adding  language  in 
§  280.20(i)(l)  that  indicates  that,  as  a 
part  of  an  applicant's  description  of  how 
MSAP  assistance  will  promote 
desegregation,  information  must  be 
included  that  describes  how  the 
proposed  project  will  increase 
interaction  among  students  of  different 
social,  economic,  ethnic,  and  racial 
backgrounds; 

•  Further  modify  the  information 
required  in  grant  applications  by 
specifying  in  §  280.20(i)(3)  that 
applications  must  describe  how  an 
applicant  will  continue  the  magnet 
school  project  after  MSAP  assistance  is 
no  longer  available  including,  if 
applicable,  an  explanation  of  why 
magnet  schools  that  have  been 
previously  supported  with  MSAP  funds 
cannot  be  continued  without  further 
assistance; 

•  Add  requirements  for  information 
describing  how  and  the  extent  to  which 
MSAP  assistance  will  increase  student 
achievement  in  the  instructional  area  or 
areas  of  the  magnet  school 
(§280.20(i)(2));  how  MS.\P  assistance 
will  be  used  to  implement  services  and 
activities  that  are  consistent  with  other 
programs  under  the  ESEA,  the  Goals 
2000:  Educate  America  Act,  and  other 
Acts,  as  appropriate  (§  280.20(i)(4));  and 
what  criteria  will  be  used  to  select 
students  to  attend  each  magnet  school 
proposed  for  the  project  {§  280.20(i)(5)); 

•  Add  "reading  skills"  and 
"geography"  to  the  subject  areas 
identified  in  §280.31(c)(2)(iii)  and 

§  280.40(b)(2)  in  which  instruction  may 
be  provided  in  magnet  schools  projects; 

•  Eliminate  special  considerations  fior 
"Recentness  of  the  implementation  of 
the  approved  desegregation  plan;" 
"Involvement  of  minority  group 
children;"  and  "Degree  of 
achievement."  In  their  place,  priorities 
are  established  for  projects  that  propose 
to:  carry  out  new,  or  significantly 
revised,  magnet  schools  (§  280.32(c)): 


/. 


select  students  to  attend  magnet  schools 
by  methods  such  as  lottery,  rather  than 
through  academic  examination 
{§  280.32(d));  and  implement  innovative 
educational  approaches  that  are 
consistent  with  State  and  local  systemic 
reform  plans,  if  any,  under  title  III  of  the 
Goals  2000:  Educate  America  Act 
(§  280.32(e)).  The  priority  for 
"Collaborative  efforts"  (§  2«0.32(f))  is 
revised  to  give  priority  to  applicants 
whose  projects  seek  to  draw  on 
comprehensive  community  involvement 
plans.  This  provides  flexibility  for 
applicants  to  promote  various  kinds  of 
broad  community  collaboration  (such  as 
collaboration  with  business)  in 
designing  and  implementing  their 
magnet  programs; 

•  Delete  §  280.34,  which  indicates 
that  a  condition  for  receipt  of  a 
continuation  award  is  sati.vfactor\' 
progress  towards  achieving  the  purpo.ses 
of  the  program.  However,  the  standard 
set  forth  in  34  CFR  75.253(a)  of 
Education  Department  General 
Administrative  Regulations  requiring 
substantial  progress  continues  to  apply; 

•  Amend  the  rules  governing 
allowable  costs  in  §  280.40(a)  by 
including  planning  and  promotional 
costs  directly  related  to  the 
development  of  academic  programs  and 
services  offered  at  magnet  schools,  in 
addition  to  the  expansion,  continuation, 
or  enhancement  of  those  programs  and 
services: 

•  Further  amend  the  allowable  co.sts 
regulations  in  §  280.40(d)  by  including 
"instructional  staff,  where  applicable," 
to  the  personnel  whose  salaries  may  be 
paid  or  subsidized  with  MSAP  funds. 
This  permits  funds  to  be  used  to  employ 
instructional  personnel  other  than 
licensed  or  certified  teachers — such  as 
instructional  aides,  artists  in  residence, 
instructors  from  institutions  of  higher 
education,  and  others — who  would 
provide  instruction  to  students; 

•  Further  amend  the  allowable  costs 
regulations  in  §  280.40(e)  by  permitting 
instructional  activities  designed  to  make 
the  special  curriculum  of  a  magnet 
program  available  to  students  who  are 
enrolled  in  the  magnet  school,  but  who 
are  not  enrolled  in  the  magnet  program, 
provided  that  the  implementation  of 
those  instructional  activities  furthers  the 
purposes  of  the  MSAP; 

•  Eliminate  the  prohibition  on  the  use 
of  grant  funds  for  consultants  from 
§280.41; 

•  Add  a  prohibition  (§  280.41(d))  on 
the  use  of  funds  fc  planning  after  the 
third  year, 

•  Change  the  limitation  in  §  280.41(a) 
on  the  amount  of  funds  that  can  be  used 
for  planning  activities  (e.g.,  curriculum 
development,  stafl' training)  to  permit 


up  to  50  percent  of  the  amount  received 
for  the  first  year  of  the  project  to  be  used 
for  planning;  up  to  15  percent  of  the 
amount  received  for  the  second  j-oar; 
and  up  to  10  percent  of  the  amount 
received  for  the  third  year  of  the  project; 

•  Remove  §  280.42,  which  Umited  the 
amount  that  could  be  carried  over  from 
one  budget  period  to  the  subsequent 
budget  period;  and 

•  Remove  §  280.50,  which  prohibited 
a  State  from  reducing  State  aid  to  an 
LEA  because  of  assistance  made 
available  under  the  MSAP; 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutCR^  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  these  grants 
effectively  and  efficiently.  In  assessing 
the  potential  costs  and  benefits— both 
quantitative  and  qualitative — of  these 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  justifj'  the  costs. 

IntergoTcnuneBtal  Review 

The  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovmnnmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary's  specific 
plans  and  actions  for  this  program. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C  553).  However, 
since  these  changes  merely  incorporate 
statutory  amendments  into  the 
regulations  and  do  not  implement 
substantive  policy,  public  comment 
could  have  no  effect.  Therefore,  the 
Secretary  has  determined  pursuant  to  5 
U.S.C.  553(b)(B)  that  pubfic  comment  on 
these  regulations  is  unnecessary  and 
contrary  to  the  public  interest. 

List  of  Subjects  in  34  CFR  Part  280 

Civil  rights,  Desegregation,  Education, 
Elementary  and  secondary  education, 
Grant  programs— education.  Magnet 


schools.  Reporting  and  recordkeeping 

requirements. 

Dated:  March  8, 1995. 
Thomas  W.  Pajrxaal. 

Assistant  Secretary  for  Elementary  and 
Secondary  Educatkm. 

(Catalog  of  Federaf  Domestic  Assistance 
Number  84. 165 A— Magnet  Schools 
Assistance  Program) 

The  Secretary  amends  Part  280  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  28&-MAGNET  SCHOOLS 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  part  280 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  7201-7213.  unless 
otherwise  noted. 

2.  Section  280.1  is  amended  by 
adding  the  words  "or  ctmsottia  of 
LEAs"  following  "(LEAs)"  and  after 
"LEAs"  in  the  undesignated 
introductory  text;  removing  the  word 
"and"  at  the  end  of  paragraph  (ah 
redesignating  paragraph  (b)  as  paragraph 
(d);  adding  new  paragraphs  (b)  and  (ch 
and  revising  the  authority  citation  to 
read  as  follows: 

§280.1    What  Is  ttw  Magnet  SctMMto 
Assistance  Program? 

•        *••,» 

(b)  The  development  and 
implementation  of  magnet  school 
projects  that  will  assist  LEAs  in 
achieving  systemic  reforms  and 
providing  all  students  the  opportunity 
to  meet  challenging  State  content 
standards  and  challenging  State 
performance  standards: 

(c)  The  development  and  design  of 
innovative  educational  methods  and 
practices;  and 

(Authority:  20  U.S.C  7202) 

3.  Section  280.2  is  amended  by 
adding  "or  ctmsortium  of  LEAs"  after 

"LEA"  in  paragraphs  (a).  (aMl).  and 
(a)(2);  by  adding  the  wcnrds  "or  those 
agencies"  after  "that  agency"  at  the  end 
of  pars^graph  (aMD;  and  by  revising  the 
authority  citation  to  read  as  follows. 
(Authority:  20  U.S.C  7205) 

4.  The  authority  citation  for  §  280.3  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  7201-7213) 

5.  Section  280.4  paragraph  (b)  is 
amended  by  removing  the  definitions  of 
"Community-based  organization," 
"Implementation  date,"  and  "Institution 
of  higher  education,"  by  adding  the 
words  "public  elementary  or 
secondary"  before  the  words  "school" 
and  "education  center"  in  the  definition 


of  "Magnet  school."  and  by  adding  "at 
consortium  of  LEAs"  after  "LEA"  in  tbe 
definition  of  "Special  curriculum",  and 
by  revising  the  authority  citation  to  reed 

as  follows: 

(Authority:  20  U.S.C  7201-7213) 

6.  Section  280.10  paragraph  (c)  is 
amended  by  adding  "(1]"  after 

"§  280.2(a)"  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  20  U.S.C  7203) 

7.  Section  280.20  is  amended  by 
adding  "or  consortium  of  LEAs"  after 
"LEA"  in  paragraphs  (a),  (b) 
introductory  text,  (c).  (d),  (e).  (f).  (f)(1). 
(f)(4),  and  (fM5)  introductory  text; 
adding  "or  consortium  of  LEAs' "  after 
"LEA'S  "  in  paragraph  (f)(4Kiil.  (fWSKii). 
and  (h);  removing  the  word  "two"  in 
paragraphs  (fX4)(i)(C),  (f)(4)(ii)(C), 
(n(5)(i)(B),  and  {f)(5Kii)(B);  revising 
paragraphs  (b)  and  (i);  and  revising  the 
authority  citation  to  read  as  follows: 

§280.20    How  does  one  apply  for  a  yam? 

•         •        •        •         • 

(b)  In  its  application,  the  LEA  or 
consortium  of  LEAs  shall  provide 

assurances  that  it — 
'  (1)  Will  use  funds  made  available 
under  this  part  for  the  purposes 
specified  in  section  5102  of  the  Act; 

(2)  Will  employ  teachers  in  the 
courses  of  instruction  assisted  under 
this  part  who  are  certified  or  licensed  by 
the  State  to  teach,  or  supervise  others 
who  are  teaching,  the  subject  matter  of 
the  courses  of  instruction; 

(3)  Will  not  engage  in  discriminatioQ 
based  upon  race,  religion,  color, 
national  origin,  sex,  or  disability  in  the 
hiring,  promotion,  or  assignment  of 
employees  of  the  agency  or  other 
personnel  for  whom  the  agency  has  any 
administrative  responsibility; 

(4)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color, 
national  origin,  sex,  or  disability  in  the 
assignment  of  students  to  schools  or  to 
courses  of  instruction  within  schools  of 
the  agency,  except  to  carry  out  the 
approved  desegregation  plan; 

(5)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  cokw, 
national  origin,  sex,  or  disability  in 
designing  ot  operating  extracurricular 
activities  for  students: 

(6)  Will  carry  out  a  high-quality 
education  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement;  and 

(7)  Will  give  students  residing  in  the 
local  attendance  area  of  the  proposed 
magnet  school  projects  equitable 
consideration  for  placement  in  those 
projects. 
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(i)  In  addition  to  including  the 
assurances  required  by  this  section,  an 
LEA  or  consortium  of  LEAs  shall 
describe  in  its  application — 

(1)  How  the  applicant  will  use 
assistance  made  available  under  this 
part  to  promote  desegregation,  including 
how  the  proposed  magnet  school  project 
will  increase  interaction  among  students 
of  different  social,  economic,  ethnic, 
and  racial  backgrounds: 

(2)  How  and  to  what  extent  the 
assistance  will  increase  student 
achievement  in  instructional  areas 
offered; 

(3)  How  the  LEA  or  consortium  of 
LEAs  will  continue  the  magnet  schools 
project  after  assistance  under  this 
program  is  no  longer  available, 
including,  if  applicable,  why  magnet 
schools  cannot  be  continued  without 
the  use  of  funds  under  this  program. 

(4)  How  assistance  will  be  used  to 
implement  services  and  activities  that 
are  consistent  with  other  programs 
under  the  Elementary  and  Secondary 
Education  Act  of  1965,  the  Goals  2000: 
Educate  America  Act,  and  other  Acts,  as 
appropriate,  in  accordance  with  section 
14306of  the  Act:and 

(5)  What  criteria  will  be  used  in 
selecting  students  to  attend  the 
proposed  magnet  schools  projects. 

(Authority:  20  U.S.C.  7206) 

8.  Section  280.30(a)  and  (c)  are 
amended  by  removing  the  words 
"special  consideration"  and  inserting 
the  word  "priority"  before  the  word 
"factors".  The  authority  citation  for 

§  280.30  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  7201-7213) 

9.  In  §  280.31  paragraph  (c)(2)(iii)  is 
amended  by  adding  "reading  skills  or" 
after  "students' "  and  "geography," 
before  "English",  and  the  authority 
citation  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  7201-7213) 

10.  Section  280.32  is  amended  by 
revising  the  heading,  removing 
paragraph  (b),  redesignating  paragraph 
(d)  as  paragraph  (b),  removing  the 
parenthetical  reference  to  "15  points" 
from  the  redesignated  paragraph  (b), 
adding  a  new  paragraph  (d),  and 
revising  paragraphs  (a),  (c).  (e),  (fl  and 
the  authority  citation  to  read  as  follows: 


§280.32    How  is  priority  given  to 
appiicants? 

(a)  How  priority  is  given.  In  addition 
to  the  points  awarded  under  §  280.31, 
the  Secretary  gives  priority  to  the  factors 
listed  in  paragraphs  (b)  through  (0  of 
this  section  by  awarding  additional 
points  for  these  factors.  The  Secretary 
indicates  in  the  application  notice 
published  in  the  Federal  Register  how 
these  additional  points  will  be 
distributed. 
*        *        *        «        * 

(c)  New  or  revised  magnet  schools 
projects.  The  Secretary  determines  the 
extent  to  which  the  applicant  proposes 
to  carry  out  new  magnet  schools 
projects  or  significantly  revise  existing 
magnet  schools  projects. 

(d)  Selection  of  students.  The 
Secretary  determines  the  extent  to 
which  the  applicant  proposes  to  select 
students  to  attend  magnet  schools  by 
methods  such  as  lottery,  rather  than 
through  academic  examination. 

(e)  Innovative  approaches  and 
systemic  reform.  The  Secretary 
determines  the  extent  to  which  the 
project  for  which  assistance  is  sought 
proposes  to  implement  innovative 
educational  approaches  that  are 
consistent  with  the  State's  and  LEA's 
systemic  reform  plan,  if  any,  under  the 
Goals  2000:  Educate  America  Act. 

(f)  Collaborative  efforts.  The  Secretary 
determines  the  extent  to  which  the 
project  for  which  assistance  is  sought 
proposes  to  draw  on  comprehensive 
ccmmunity  involvement  plans. 

(Authority:  20  U.S.C.  7207) 

11.  The  authority  citation  for  §280.33 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  7213(b)) 

12.  Section  280.34  is  removed. 

13.  Section  280.40  is  amended  by 
adding  "or  consortium  of  LEAs"  after 
"LEA"  in  the  undesignated  introductory 
text;  by  adding  "development,"  before 
"expansion"  and  removing  "restriction 
in  §  280.41(a)"  and  adding,  in  its  place, 
"restrictions  in  §  280.41(a)  and  (d)"  in 
paragraph  (a);  by  adding  "reading  skills 
or"  before  "the  knowledge"  and 
"geography,"  before  "English"  in 
paragraph  (b)(2);  by  adding  "reading 
skills  or"  before  "the  knowledge"  and 


"geography,"  before  "English"  in 
paragraph  (c)(3);  by  adding  new 
paragraphs  (d)  and  (e);  and  by  revising 
the  authority  citation  to  read  as  follows: 

§280.40    What  costs  are  allowable? 

***** 

(d)  The  payment  or  subsidization  of 
the  compensation  of  instructional  staff, 
where  applicable,  who  satisfy  the 
requirements  of  paragraphs  (c)(2)  and 
(3)  of  this  section. 

(e)  With  respect  to  a  magnet  school 
program  offered  to  less  than  the  entire 
school  population,  for  instructional 
activities  that — 

(1)  Are  designed  to  make  available  the 
special  curriculum  of  the  magnet  school 
program  to  students  enrolled  in  the 
school,  but  not  in  the  magnet  school 
program;  and 

(2)  Further  the  purposes  of  the 
program. 

(Authority:  20  U.S.C.  7208) 

14.  Section  280.41  is  revised  to  read 
as  follows: 

§280.41    What  are  the  limitations  on 
allowable  costs? 

An  LEA  or  consortium  of  LEAs  that 
receives  assistance  under  this  part  may 
not — 

(a)  Expend  for  planning  more  than  50 
percent  of  the  funds  received  for  the 
first  fiscal  year,  15  percent  of  the  funds 
received  for  the  second  Hscal  year,  and 
10  percent  of  the  funds  received  for  the 
third  fiscal  year; 

(b)  Use  funds  for  transportation; 

(c)  Use  funds  for  any  activity  that 
does  not  augment  academic 
improvement;  or 

(d)  Use  funds  for  planning  after  the 
third  year. 

(Authority:  20  U.S.C.  7209.  7210(b)) 

§  280.42    [Removed] 

15.  Section  280.42  is  removed. 

Subpart  F  Removed 

§280.50    [Removed] 

16.  Subpart  F  consisting  of  §  280.50  is 
removed.    • 

[FR  Doc.  95-6707  Filed  3-17-95;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.165A] 

Magnet  Schools  Assistance  Program; 
Notice  inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1995 

Purpose  of  Program  Provides  grants  to 
eligible  local  educational  agencies 
and  consortia  of  such  agencies  to 
support  magnet  schools  that  are  part  ^ 
of  approved  desegregation  plans. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  and  consortia  of  such 
agencies. 

Deadline  for  Transmittal  of 
Applications:  May  12, 1995. 

Deadline  for  Intergovernmental  Review: 
July  11,  1995. 

Applications  Available:  March  20, 1995. 

Available  Funds:  $111,359,000. 

Estimated  Range  of  Awards:  $200,000- 
$4,000,000. 

Estimated  Average  Size  of  Awards: 
$1,855,983. 

Estimated  Number  of  Awards:  60. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
in  34  CFR  Parts  75  as  published  in  the 
Federal  Register  on  June  10, 1994  (59 
FR  30258),  77,  79,  80,  81,  82,  85  and 
86;  and  (b)  the  regulations  in  34  CFR 
Part  280  as  amended  in  this  issue  of 
the  Federal  Register. 

Priorities 

Background 

The  Magnet  Schools  Assistance 
Program  (MSAP)  makes  grants  to 
eligible  LEAs  and  consortia  of  LEAs  for 
programs  that  are  designed  to 
support 

•  The  elimination,  reduction,  or 
prevention  of  minority  group  isolation 
in  public  elementary  and  secondary 
schools  with  substantial  proportions  of 
minority  group  children; 

•  The  development  and 
implementation  of  magnet  school 
projects  that  will  assist  in  achieving 
systemic  reform  and  providing  all 
children  the  opportunity  to  meet 
challenging  State  content  standards  and 
challenging  student  performance 
standards; 

•  the  development'and  design  of 
innovative  educational  methods  and 
practices;  and 

•  courses  of  instruction  within 
magnet  schools  that  will  substantially 
strengthen  the  knowledge  of  academic 
subjects  and  the  grasp  of  tangible  and 
marketable  vocational  skills  of  students 
attending  those  magnet  schools. 


Competitive  Priorities 

Under  34  CFR  75.105(c)(2)(i)  and  34 
CFR  280.32(b)-(fl.  the  Secretary  gives 
preference  to  applications  that  meet 
competitive  priorities.  Depending  upon 
how  well  an  application  meets  each 
priority,  the  Secretary  awards  additional 
points  to  the  application  for  each 
priority  up  to  the  maximum  number  of 
points  available  for  that  priority.  These 
points  are  in  addition  to  any  points  the 
applicant  earns  under  the  selection 
criteria  in  34  CFR  280.31. 

The  Secretary  will  award  up  to  a  total 
of  45  points  for  the  following 
competitive  priorities: 

•  Need  for  assistance.  (15  points)  The 
Secretary  evaluates  the  applicant's  need 
for  assistance  under  this  part,  by 
considering — 

•  (a)  The  costs  of  fully  implementing 
the  magnet  schools  project  as  proposed; 

•  (b)  The  resources  available  to  the 
applicant  to  carry  out  the  project  if 
hinds  under  the  program  were  not 
provided; 

•  (c)  The  extent  to  which  the  costs  of 
the  project  exceed  the  applicant's 
resources;  and 

•  (d)  The  difficulty  of  effectively 
carrying  out  the  approved  plan  and  the 
project  for  which  assistance  is  sought, 
including  consideration  of  how  the 
design  of  the  magnet  school  project — 
e.g.,  the  type  of  program  proposed,  the 
location  of  the  magnet  school  within  the 
LEA — impacts  on  the  applicant's  ability 
to  successfully  carry  out  the  approved 
plan. 

•  New  or  revised  magnet  schools 
projects.  (10  points)  The  Secretary 
determines  the  extent  to  which  the 
applicant  proposes  to  carry  out  new 
magnet  schools  projects  or  significantly 
revise  existing  magnet  schools  projects. 

•  Selection  of  students.  (10  points) 
The  Secretary  determines  the  extent  to 
which  the  applicant  proposes  to  select 
students  to  attend  magnet  schools  by 
methods  such  as  lottery,  rather  than 
through  academic  examination. 

•  Innovative  approaches  and 
systemic  reform.  (5  points)  The 
Secretary  determines  the  extent  to 
which  the  project  for  which  assistance 
is  sought  proposes  to  implement 
innovative  educational  approaches  that 
are  consistent  with  the  State's  and 
LEA'S  systemic  reform  plans,  if  any, 
under  Title  III  of  Coals  2000:  Educate 
America  Act. 

•  Collaborative  efforts.  (5  points)  The 
Secretary  determines  the  extent  to 
which  the  project  for  which  assistance 
is  sought  proposes  to  draw  on 
comprehensive  community  involvement 
plans. 

SUPPLEMENTARY  INFORMATION: 
Applicants  must  submit  with  their 


applications  one  of  the  following  types 
of  desegregation  plans:  (1)  A  plan 
required  by  a  court  order;  (2)  a  plan 
required  by  a  State  agency  or  official  of 
competent  jurisdiction;  (3)  a  plan 
required  by  the  Office  for  Civil  Rights 
(OCR),  United  States  Department  of 
Education  (ED),  under  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Title  VI  plan); 
or  (4)  a  voluntary  plan  adopted  by  the 
applicant. 

Under  the  regulations,  applicants  are 
required  to  provide  all  of  the 
information  required  under  the 
regulations  at  §  280.20  (a)-(g)  in  order  to 
satisfy  the  civil  rights  eligibility 
requirements  found  in  §  280.2  (a)(2)  and 
(b)  of  the  regulations.  In  the  past,  if 
necessary,  ED  requested  enrollment  data 
or  other  information  from  applicants 
after  their  applications  were  submitted 
utilizing  the  procedures  set  forth  in 
§  280.20(h).  However,  that  follow-up 
process  delayed  awards  under  the 
program.  In  order  to  respond  to  requests 
from  applicants  and  grantees  that  the 
Department  announce  MSAP  awards 
earlier  in  the  year,  ED  has  modified  the 
application  review  process  for  this 
competition. 

SpeciHcally,  when  conducting 
eligibility  reviews  of  desegregation 
plans,  under  §  280.2  the  Department 
will  not  follow  up  with  applicants  to 
obtain  additional  information  or 
clarification.  Accordingly,  in  order  to 
satisfy  the  civil  rights  eligibility 
requirements  found  in  §  280.2  (a)(2)  and 
(b)  of  the  regulations,  it  is  very 
important  that  an  applicant  provide  all 
of  the  information  required  under  the 
regulations  at  §  280.20  (a)-(g).  This 
notice  describes  that  information. 

In  addition  to  the  particular  data  and 
other  items  for  required  and  voluntary 
plans,  described  separately  in  the 
information  that  follows,  an  application 
must  include: 

•  Signed  civil  rights  assurances 
(included  in  the  application  package); 

•  Acopy  of  the  applicant's 
desegregation  plan;  and 

•  An  assurance  that  the  plan  is  being 
implemented  or  will  be  implemented  if 
the  application  is  funded. 

Required  Plans 

1.  Plans  Required  by  a  Court  Order 

An  applicant  that  submits  a  plan 
required  by  a  court.  State  agency  or 
official  of  competent  jurisdiction,  must 
submit  complete  and  signed  copies  of 
all  court  or  State  documents 
demonstrating  that  the  magnet  schools 
are  a  part  of  the  approved  plan. 
Examples  of  the  types  of  documents  that 
would  meet  this  requirement  include — 

•  A  Federal  or  State  court  order  that 
establishes  or  amends  a  previous  order 


or  orders  by  estabUshing  additional  or 
different  specific  magnet  schools; 

•  A  Federal  or  State  court  order  that 
requires  or  approves  the  establishment 
of  one  or  more  unspecified  magnet 
schools  or  that  authorizes  the  inclusion 
of  magnet  schools  at  the  discretion  of  ' 
the  applicant. 

2.  Plans  Required  by  a  State  Agency  or 
Official  of  Competent  Jurisdiction 

An  applicant  submitting  a  plan 
ordered  by  a  State  agency  or  official  of 
competent  jurisdiction  must  provide 
documentation  that  shows  that  the  plan 
was  ordered  based  upon  a 
determination  that  State  law  was 
violated.  In  the  absence  of  this 
documentation,  the  applicant  should 
consider  its  plan  to  be  a  voluntary  plan 
and  submit  the  data  and  information 
necessary  for  voluntary  plans. 

3.  Title  VI  Required  Plans 

An  applicant  that  submits  a  plan 
required  by  OCR  under  Title  VI  must 
submit  a  complete  copy  of  the  plan 
demonstrating  that  magnet  schools  are 
part  of  the  approved  plan. 

4.  Modifications  to  Required  Plans 

A  previously  approved  desegregation 
plan  that  does  not  include  the  magnet 
school  or  program  for  which  the 
applicant  is  now  seeking  assistance 
must  be  modified  to  include  the  magnet 
school  component.  The  modification  to 
the  plan  must  be  approved  by  the  court, 
agency  or  official,  that  originally 
approved  the  plan.  An  applicant  that 
wishes  to  modify  a  previously  approved 
OCR  Title  VI  plan  to  include  different 
or  additional  magnet  schools  must 
submit  the  proposed  modification  for 
review  and  approval  to  the  OCR 
Regional  Office  that  approved  its 
original  plan. 

An  applicant  should  indicate  in  its 
application  if  it  is  seeking  to  modify  its 
previously  approved  plan.  However,  all 
applicants  must  submit  proof  to  ED  of 
approval  ojf  all  modifications  to  their 
plans  by  April  17, 1995. 

Voluntary  Plans 

A  voluntary  desegregation  plan  must 
be  approved  each  time  an  application  is 
submitted  for  funding.  Even  if  ED  has 
approved  a  voluntary  desegregation 
plan  in  an  LEA  in  the  past,  the  plan 
must  be  resubmitted  to  ED  for  approval 
as  part  of  the  application. 
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An  applicant  submitting  a  voluntary 
desegregation  plan  must  include  in  its 
application: 

•  A  copy  of  a  school  board  resolution 
or  other  evidence  of  final  official  action 
adopting  and  implementing  the 
desegregation  plan,  or  agreeing  to  adopt 
and  implement  the  desegregation  plan 
upon  the  award  of  assistance. 

•  Enrollment  and  other  information 
as  required  by  the  regulations  at 
§280.20(0  and  (g)  for  appHcants  with 
voluntary  desegregation  plans. 
Enrollment  data  and  information  are 
critical  to  ED's  determination  of  an 
applicant's  eligibility  under  a  voluntary 
desegregation  plan. 

A  voluntary  desegregation  plan  is  a 
plan  to  reduce,  eliminate,  or  prevent 
minority  group  isolation  (MGI),  either  at 
a  magnet  school  or  at  a  feeder  school — 
a  school  from  which  students  are  drawn 
to  attend  the  magnet  school.  Under 
§  280.2,  the  establishment  of  the  magnet 
school  cannot  result  in  an  increase  in 
MGI  at  a  magnet  school  or  any  feeder 
school  above  the  districtwide 
percentage  of  minority  group  students  at 
the  grade  levels  served  by  the  magnet 
school. 

The  following  example  and  those  in 
subsequent  sections  of  this  notice  are 
designed  to  assist  applicants  in  the 
preparation  of  their  application.  The 
examples  illustrate  the  types  of  data  and 
information  that  have  proven  successful 
in  the  past  for  satisfying  the  voluntary 
desegregation  plan  regulation 
requirements. 

District  A  has  a  districtwide 
percentage  of  65.5  percent  for  its 
minority  student  population  in 
elementary  schools.  District  A  has  six 
elementary  schools  with  the  following 
minority  student  populations: 

1.  School  A — 67  p)ercent. 

2.  School  B— 58  percent. 

3.  School  C — 64  percent. 

4.  School  D — 76  percent. 

5.  School  E— 47  percent. 

6.  School  F— 81  percent. 

District  A  has  five  minority  group 
isolated  schools,  i.e.,  five  schools  with 
minority  student  enrollment  of  over  50 
percent.  District  A  seeks  funding  to 
establish  a  magnet  program  at  School  F 
to  reduce  MGI  at  that  school.  For 
District  A  to  be  eligible  for  a  grant,  the 
establishment  of  the  magnet  program  at 
School  F  should  not  increase  the 
minority  student  enrollment  at  feeder 
school  C  to  more  than  65.5  percent  (the 
districtwide  percentage).  Also,  the 


establishment  of  the  magnet  program 
should  not  increase  the  minority 
student  enrollment  at  feeder  schools  A 
or  D  at  all  because  those  schools  are 
already  above  the  districtwide 
percentage  for  minority  students.  If 
projected  enrollments  at  a  magnet  or 
feeder  school  indicate  that  there  will  be 
an  increase  in  MGI,  District  A  should 
provide  an  explanation  in  its 
application  for  the  increase  that  shows 
it  is  not  caused  by  the  establishment  of 
the  magnet  program.  See  the  discussion 
below. 

An  applicant  that  proposes  to 
establish  new  magnet  schools  must 
submit  projected  data  for  each  magnet 
and  feeder  school  that  show  that  the 
magnet  schools  and  all  feeders  will 
maintain  eligibility  for  the  entire  three- 
year  period  of  the  grant.  Projected  data 
are  included  in  the  examples  below. 

Objective:  Reduction  of  Minority  Group 
Isolation  in  Existing  Magnet  Schools 

In  situations  where  the  applicant 
intends  to  reduce  minority  isolation  in 
an  existing  magnet  program,  whether  in 
the  magnet  school  or  in  one  or  more  of 
the  feeder  schools,  and  minority 
isolation  has  increased,  the  applicant 
must  provide  data  and  information  to 
demonstrate  that  the  increase  was  not 
due  to  the  applicant's  magnet  program, 
in  accordance  with  §  280.20(g).  See  the 
following  examples. 

Options  for  Demonstrating  Reduction 

1.  Magnet  School  Analysis 

District  Z  has  two  existing  magnet  high 
schools  that  began  their  magnet  programs  in 
different  years.  All  of  the  other  schools  in  the 
district  are  feeder  schools  to  one  or  l>oth  of 
the  magnet  schools.  District  Z  has  six  feeder 
schools  and  a  districtwide  minority 
enrollment  of  59.95  percent.  Since  becoming 
a  magnet  school,  Enterprise  Magnet  has 
increased  its  MGI  from  74.40  percent  to  76.55 
percent.  Because  of  this  increase,  this  school 
would  be  found  ineligible  unless  the  increase 
in  MGI  was  not  caused  by  the  magnet  school. 
This  may  be  shown  through  data  indicating 
an  increase  either  in  minority  enrollment 
districtwide  or  in  the  area  served  by  the 
magnet  school. 

If  District  Z's  districtwide  minority 
enrollment  has  become  more  minority 
isolated  due  to  districtwide  demographic 
changes  in  the  student  population  and  if  a 
magnet  or  a  feeder  school's  increase  in  MCI 
is  less  than  the  districtwide  increase  in  MGI, 
ED  will  conclude  that  the  schools  increase 
in  MGI  was  not  the  result  of  the  magnet 
programs,  but  due  to  the  overall  effect  of 
demographic  changes  in  the  district  as  a 
whole. 
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Base  year 

Current  year 

Dntrict  Z  magnet  school  &  base 
year 

Total 
enrol 
ment 

Mirx>rity 

Nonrnmorlty 

Total 

enrott- 
ment 

Minonty 

Increase 

Noniranoniy 

inMGI 

Nunber 

Percent 

^4unber 

Percent 

Number 

Percerrt 

Number 

Percent 

Jefferson  {1993)  „ - 

Enterprise  (1991) 

459 
375 

349 
279 

76.03 
74.40 

110 
96 

23.97 
25.60 

514 
388 

356 
297 

69.26 
76.55 

158 

91 

30.74 
23.45 

2.15% 

Nole:  "Base  Year"  is  ttw  year  prior  to  the  year  each  school  became  a  magnet. 


Base  year 

Current  year 

Feeder  school  (ranked  in  order  of 
descendmg  minority  ervoOments) 

Total 
enro»- 
ment 

Mirrority 

Nonmtnonty 

Total 
enroH- 
ment 

Minority 

Nonminority 

Increase 
InMGI 

Number 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Percent 

Rose          -    .    -   ~ - — 

Rocky  Mount 

Wheeler  _ 

398 
289 
239 
289 
451 
481 
2,981 

301 
199 
144 
144 
211 
122 
1,749 

75.63 
68.86 
60.25 
49.83 
46.78 
25.36 
58.67 

97 

90 

95 

145 

240 

359 

1.232 

24.37 
31.14 
39.75 
50.17 
53.22 
74.64 
41.33 

401 
291 
250 
277 
423 
450 
2.994 

278 
211 
153 
149 
221 
130 
1,795 

69.33 
72.51 
61.20 
53.79 
52.26 
26.69 
59.95 

123 

60 

97 

128 

202 

320 

1.199 

30.67 
27.49 
38.80 
46.21 
47.75 
71.11 
40.05 

3.65% 
0.95% 

King -...         

Tinker « 

Ho#y „_.„...^....._......~.... 

OistiiclwMe  . — -.. 

'"i"28% 

1995-1996  Projected 

1996-1997  Projected 

1997-1998 

Projected  magnet  school  &  base 

Total 
en- 
roll- 
ment 

Minority 

Nonmirwrity 

Total 
erv- 
ro»- 

ment 

Minority 

Nonminority 

Total 
erv 

roO- 
ment 

Minority 

Norvminor- 
ity 

year 

Num- 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cert 

Num- 
ber 

Per- 
cent 

Nunv 
ber 

Per- 
cent 

Jefferson  (1993)  

Enterprise  (1991) 

500 
390 

336 
289 

67 
74 

165 
101 

33 
26 

510 
400 

337 
288 

66 
72 

173 
112 

34 
28 

515 
410 

340 
296 

66 
72 

175 
115 

34 
28 

1995-1996  Projected 

1996-1997  Projected 

1997-1998  Projected 

Feeder  School 

Total 
enroll- 
ment 

Minority 

Nonminority 

Total 
enroll- 
ment 

Minority 

Nonnninority 

Total 
enron- 
ment 

Minority 

Norwninorily 

Nunv 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cerrt 

Nunv 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cent 

Num- 
ber 

Per- 
cent 

Nunv 
ber 

Per- 
cent 

Rose _ 

Rocky  Mount  _ 

Wheeler „ 

King  - -.... 

Tinker  _« 

riotiy  

Districtwide ~ 

400 
300 
250 
280 
430 
460 
3.010 

272 
210 
148 
151 
232 
161 
1,798 

68 
70 
59 

54 
54 
35 
60 

128 
90 
102 
129 
198 
299 
1.212 

32 
30 
41 
46 
46 
65 
40 

400 
300 
250 
280 
430 
460 
3.030 

272 
210 
148 
151 
232 
184 
1.822 

68 
70 
59 

54 
54 
40 
60 

128 
90 
102 
129 
198 
276 
1.208 

32 

30 
41 
46 
46 
60 
40 

400 
300 
250 
280 
430 
460 
3.045 

264 
204 
148 
151 
232 
207 
1341 

66 
68 
59 
54 
54 
45 
60 

136 
96 
103 
129 
198 
253 
1.204 

34 
32 

41 
46 
46 
55 
40 

However,  as  with  the  magnet 
Enterprise,  if  the  MGI  in  a  magnet 
increases  above  the  districtwide 
increase,  an  applicant  must  demonstrate 
that  the  magnet  is  not  causing  the 
problem.  In  order  to  show  that  the 
increase  in  MGI  at  a  {>articular  school  is 


not  the  result  of  the  operation  of  a 
magnet,  a  district  should  provide 
student  transfer  data  on  the  number  of 
minority  and  nonminority  students  that 
attend  the  magnet  program  from  the 
other  feeder  schools  in  the  district  for 
the  current  year.  If.  by  subtracting  from 


the  magnet  enrollment  those  students 
that  came  from  other  schools,  the  MGI 
is  higher  than  the  districtwide  average, 
it  can  be  concludec  that  the  increase  in 
MGI  was  not  caused  by  the  magnet 
school. 


Current  year 

Current  year  student  transfer  data  for  magnet  schools  that  increase  in  minority  group  iso- 
lation over  the  districtwide  minority  enrollment 

Total 
enroll- 
ment 

MbKirity 

Nonminority 

Number 

Percent 

Number 

Percent 

Enteipitee  — — — »~__ - — 

388 
25 

297 

4 

76.55 

91 
21 

23.45 

*•■'■"""**•■ 

Magnet  school  mirxxity  enrollment  with  transfer  students  'Vetumed"  to  feeders 

363 

293 

80.72 

70 

19.28 
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Current  year  student  transfer  data  for  feeder  schools  that  Increase  in  minority  group  isola- 
tion over  the  districtwide  minority  enrollment 


Rocky  Mount ^ 

Students  attending  Jefferson  »»!.'!!!!!Z!!!!!."!1""~!"" 

Students  attending  Enterprise .."."""!!"""!!!"!!!"!""!""!!! 

Feeder  school  minority  enrollment  with  transfer  students  "retumed^om  magnet 


Current  year 


Total 
enroll- 
ment 


291 
21 
19 


331 


Minority 


Number 


211 
16 
15 


242 


Percent 


72.51 


73.11 


Nonminority 


Number 


80 
5 

4 


89 


Percent 


27.49 


26.89 


2.  Feeder  School  Analysis 

In  District  Z,  two  feeder  schools, 
Rocky  Mount  and  Wheeler,  increased  in 
MGI  by  3.65  percent  and  0.95  percent 
respectively.  Since  Wheeler's  MGI 
increase  of  0.95  percent  is  less  than  the 
districtwide  MGI  increase  of  1.28 
percent,  Wheeler's  MGI  increase  was 
due  to  the  demographic  changes  in  the 
district  and  further  scrutiny  of  Wheeler 
is  not  required. 

Because  Rocky  Mount,  a  feeder  school 
to  magnet  programs  at  Jefferson  and 
Enterprise,  increased  in  MGI  over  the 
districtwide  average  from  68.86  percent 
to  72.51  percent,  this  would  make  both 
Jefferson  and  Enterprise  ineligible 
unless  the  district  demonstrates  that  the 
increase  was  not  because  of  the  magnet 
programs.  The  clearest  way  for  an 
applicant  to  show  this  is  to  provide 
student  transfer  data  on  the  number  of 
minority  and  nonminority  students  that 
left  Rocky  Mount  to  attend  magnet 
programs  at  Jefferson  and  Enterprise.  By 
adding  the  number  of  students  that 
transferred  to  the  magnet  programs  to 
Rocky  Mount's  total  enrolhnent,  ED  can 
determine  whether  the  increase  was  due 
to  the  magnet  program.  If  it  can  be 
demonstrated  that  without  the  magnet 


program,  the  MGI  at  the  feeder  school 
would  be  even  higher,  these  magnet 
schools  would  be  found  eligible. 

Some  applicants  may  find  it 
impossible  to  provide  the  type  of 
student  transfer  data  referred  to  above. 
In  some  cases,  these  applicants  may  be 
able  to  present  demographic  or  other 
statistical  data  and  information  that 
would  satisfy  the  requirements  of  the 
statute  and  regulations.  This 
demographic  data  must  persuasively 
demonstrate  that  the  operation  of  a 
proposed  magnet  school  would  reduce, 
eliminate,  or  prevent  minority  group 
isolation  in  the  applicant's  magnet 
schools  and  would  not  result  in  an 
increase  of  MGI  at  one  of  the  applicant's 
feeder  schools  above  the  districtwide 
percentage  for  minority  students  at  the 
same  grade  levels  as  those  served  in  the 
magnet  school.  (34  CFR  §  280.20(g)).  For 
example,  an  applicant  might  include 
data  provided  to  it  by  a  local  social 
service  agency  about  the  numbers  and 
concentration  of  families  in  a  recent 
influx  of  immigrants  into  the 
neighborhood  or  attendance  zone  of  the 
feeder  school. 


3.  Additional  Base- Year  Data 
If  an  applicant  believes  that 
comparing  a  magnet  program's  current- 
year  enrollment  data  with  its  base 
year— /.e..  the  year  prior  to  the  year  each 
school  became  a  magnet  or  a  feeder — 
enrollment  data  is  misleading  due  fo 
significant  changes  that  have  occurred 
in  attendance  zones  or  other  factors 
affecting  the  magnet  school  or  in  the 
closing  and  combining  of  other  schools 
with  the  magnet  school,  additional  and 
more  recent  enrollment  data  for  an 
alternative  to  the  base  year  may  be 
submitted  along  with  a  justification  for 
its  submission. 

Objective:  Conversion  of  an  Existing  S<  hooi 
to  a  New  Magnet  Program 

District  X  will  convert  Williams,  an 
existing  elementary  school,  to  a  new 
elementary  magnet  program.  Currentlv. 
Williams  has  a  minority  enrollment  of  94  67 
f)ercent.  The  district  projects  that  the  magnet 
program  will  reduce  minority  group  isolation 
at  Williams  to  89  percent  in  the  first  year  of 
the  project.  The  projection  of  enrollment 
should  be  based  upon  reasonable 
assumptions  and  should  clearly  state  the 
basis  for  these  assumptions,  e.g.,  parent  or 
student  interest  surveys,  or  other  objective 
indicators,  such  as  waiting  lists  for  othnr 
magnet  schools  in  the  district 


Cunent  year 

1995-1996  Projected 

District  X  Magnet  School 

Total 
enroll- 
ment 

Minority 

Nonminority 

Total 
enroll- 
ment 

Minority 

Nonminonty — 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Williams  

450 

426 

94.67 

24 

5.33 

450 

400 

89 

50 

11 

Feeder  School  (Ranked  in  order  of 
descending  minority  enrollments) 

Cunent  year 

•      1995-1996  Projected 

Total 
enroll- 
ment 

Minority 

Nonminority— 

Total 
enroll- 
ment 

Minority 

Nonminority 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Shaw 

398 
477 

1,325 

179 
186 
791 

44.97 
38.99 
59.70 

219 
291 
534 

55.03 
61.01 
40.30 

400 

480 

1.330 

190 
210 
800 

48 
44 
60 

210 
270 
530 

Lincoln  

53 

Districtwide  

56 
40 

1996-1997  Projected 

1997-1998  Projected 

Magnet  School 

Total 
enroll- 
ment 

Minority 

Nonminority— 

Total 
enroll- 
ment 

Minority 

Norwninority 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Williams  

450 

392 

87 

59 

13 

450 

383 

85 

67 

15 

^« 
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1996-1997  Projected 

1997-1998  Projected 

Feeder  School  {Ranked  in  order  of 
descending  minonty  enrollments) 

Total 
enroH- 
ment 

Minority 

Nonmirwrity— 

Total 
enroll- 
ment 

Minority 

Nonminority 

Nunber 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Shaw „ 

Lincoln   ._ 

410 

490 

1,350 

200 
220 
812 

49 
45 
60 

210 
270 
538 

51 
55 
40 

420 

500 

1.370 

215 
235 
833 

51 
47 
61 

205 
265 
537 

49 
53 

Distnctwide 

39 

()b|(!(:tive:  Ginstniction  (if  New  Magnet 
.St: hool/ Reopening  a  Closed  School 

District  Y  will  construct  a  new  school. 
Barton,  and  open  its  magnet  program  in  19<)6 
There  is  no  pr«existing  .school,  ami 
i.onsi^quenlly,  it  appears  that  no  ennillmrnt 
(lata  are  readily  aN-ailable  to  use  as  a 


comparison.  However,  the  district  estimates 
that  if  the  proposed  magnet  school  had 
opened  as  a  "neighborhood  school."  without 
a  magnet  program  designed  to  attract 
students  from  outside  the  "ueighborhood"  or 
attendance  zone,  it  would  havt;  a  minority 
enrollment  of  67  percent.  This  estimate  was 
based  on  national  census  data,  supplemented 


by  more  curn-nl  data  on  the  neighborhood 
provid(!(l  by  the  local  county  government. 
The  district  further  reasonably  anticipates. 
bas(>d  on  survrys  and  other  indicators,  that 
when  the  new  school  opens  as  a  magnet 
school  in  1996.  it  will  have  a  minority 
enrollment  of  58  percent. 


Current  year 

1995-96  Projected 

Dstnct  Y  Magnet  School 

Total 

enroll- 
ment 

Minority 
enroll- 
ment 

Norwnifxwity 

Total 
percent 

Minority 

Nonminority 

Number 

Percent 

Number 

Enroll- 
ment 

Number 

Percent 

Number 

Percent 

Barton  

600 

400 

66.67 

200 

33.33 

— 

— 

— 

— 

— 

Note:  Since  9m  magnet  w*  not  open  until  1996,  the  current  year  is  the  base  year.  F^vide  hypothetical  base  year  data  lor  what  the  school 
would  look  kka  if  it  had  opened  as  a  neighbortwod  school.  For  example,  census  data  could  be  used  to  estimate  the  hypothetical  enrollment. 


Total 
Enroll- 
ment 

Current  year 

1995-96  projected 

Feeder  School  (ranked  in  order  of 
descending  minonty  enrollments) 

Mirwnty 

Nonminority 

Total 
enroll- 
ment 

Mirwrity 

Nonmimrity 

Numt>er 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Clark  „ _ _ 

Topper „ 

DiStrictwide 

298 

324 

1.222 

101 
111 
612 

33.89 
34.26 
50.08 

197 
213 
610 

66.11 
65.74 
49.92 

— 

'      — 

— 

E 

E 

• 

1996-1997  Projected 

1997-1998  Projected 

Magnet  Sctwol 

Total 
enroll- 
merrt 

Minority 

Nonminority 

Total 
enroll- 
ment 

Minority 

NonmirxKity 

Number 

Percent 

Nun*)er 

Percent 

Number 

Percent 

Number 

Percent 

Barton  _.. 

600 

336 

58 

250 

42 

580 

331 

57 

249 

43 

1996-97  Projected 

1997-98  Projected 

Feeder  School  (ranked  in  order  of 
descen(jing  miruxity  ervollments) 

Total 
enroll- 
ment 

Mirwrity 

Nonminonty 

Total 
enroll- 
ment 

Minority 

Nonminority 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

ClarV  

Topper  

Distnctwide  _ 

300 

330 

1,230 

125 
135 
610 

42 
41 
50 

175 
195 
620 

58 
59 
50 

310 

340 
1,230 

136 
146 
613 

44 
43 
50 

174 
194 
617 

56 
57 
50 
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Feeder  School  (ranked  in  order  of 
descending  minority  enrollments.) 


North 

Central 

South  

DiStrictwide 


Base  year 


Total 
enroll- 
ment 


398 

312 

289 

1,504 


Minority 


Numtier 


309 
239 
205 
882 


Percent 


77.64 
76.60 
70.93 
58.64 


Nonminority 


Numt>er 


73 

84 

622 


Percent 


22.36 
23.40 
29.07 
41.36 


Current  year 


Total 
enroll- 
ment 


401 

300 

302 

1,523 


Magnet  School 


Mirwrity 


Numtier 


275 
229 
189 
914 


Percent 


68.58 
76.33 
62.58 
60.01 


Nonminonty' 


Numtjer 


126 

71 

113 

609 


Douglas 


Total 
enroll- 
ment 


520 


Percent 

31  42 
23.67 
37.42 
39.99 


1995-96  Projected 


Minority 


Num- 
ber 


234 


Per- 
cent 


45 


Nonminority 


Nunv 
ber 


286 


Per- 
cent 


56 


Total 
enroll- 
ment 


525 


1996-97  Projected 


Minority 


Num- 
ber 


247 


Per- 
cent 


47 


Nonminonty 


Num- 
ber 


278 


Per- 
cent 


53 


Total 
enroll- 
rT>ent 


530 


1997-98  Projected 


Minority 


Num- 
ber 


276 


Per- 
cent 


52 


Nonminonty 


Num- 
t>er 


254 


Feeder  School 


North 

Central 

South  

DiStrictwide 


Per- 
cent 


48 


1995-96  Projected 


Total 
enroll- 
ment 


410 

300 

310 

1,540 


Minority 


Num- 
ber 


275 
225 
186 
920 


Per- 
cent 


67 
75 
60 
60 


Nonminority 


Num- 
ber 


135 

75 

124 

620 


Per- 
cent 


33 
25 
40 
40 


1996-97  Projected 


Total 
enroll- 
ment 


410 

300 

310 

1,545 


Minority 


Num- 
ber 


267 
222 
186 
922 


Per- 
cent 


65 
74 
60 
60 


Nonmirx)nty 


Nunv 
ber 


143 

78 

124 

623 


Per- 
cent 


Objective:  Prevention  of  Minority  Group 
Isolation 

An  applicant  that  applies  for  MSAP 
funding  for  the  purposes  of  preventing 
minority  isolation  must  demonstrate  that 
without  the  intervention  of  the  magnet 
program,  the  magnet  school  or  targeted  feeder 
school  will  become  minority-isolated  within 
the  project  period.  Generally  this  may  be 
documented  by  showing  a  trend  in  the 
enrollment  data  for  the  proposed  school.  For 
example,  if  a  neighborhood  school  currently 
has  a  45  percent  minority  enrollment  and,  for 
the  last  three  years,  minority  enrollment  has 
increased  an  average  of  three  percent  each 
year  (36  percent,  39  percent,  and  42  percent), 
if  is  reasonable  to  expect  that,  in  three  years, 
the  school  would  exceed  50  percent  thereby 
becoming  minority-isolated  during  the 
project  period  without  the  intervention  of  a 
magnet.  The  applicant  in  this  example 
should  submit  this  enrollment  data  in  its 
application. 

The  preceding  examples  are  not  intended 
to  be  an  exhaustive  set  of  exampl(>s. 


Applicants  with  questions  about  their 
desegregation  plans  and  the  information 
required  in  support  of  those  desegregation 
plans  (including  applicants  that  find  that 
these  examples  do  not  fit  their  circumstances 
and  applicants  who  find  that  the  enrollment 
data  requested  is  unavailable  or  do  not  rtficct 
accurately  the  effectiveness  of  their  proposed 
magnet  program)  are  encouraged  to  contact 
ED  for  technical  assistance,  prior  to 
submitting  their  application  by  calling  the 
contact  person  listed  under  the  "FOR 
APPtlCATIONS  OR  INFORMATION"  beading. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Steven  L.  Brockhouse,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.,  Portals 
Room  4509,  Washington,  DC  20202- 
6140.  Telephone  (202)  260-2476. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  l-800-«7 7-8339 


35 
26 
40 
40 


1997-98  Projected 


Total 
enroll- 
ment 


410 

300 

310 

1.550 


Minority 


Num- 
ber 


258 
204 
186 
924 


Per- 
cent 


63 
68 
60 
60 


Nonminority 


Nunv 
ber 


152 

96 

124 

626 


Per- 
cent 


37 
32 
40 
40 


between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the^  official 
application  notice  for  a  dsicrelionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.SJO.  3021-3032. 

Dated;  March  8.  1995. 
Thomas  W.  Payxant, 

Assistant  Secretary.  Elementary  and 

Secondary  Education . 

|FR  Dof;  95-6708  Filed  3-17-95;  8:45  ami 

BILLING  COOE  4000-01>* 


UMI 


Olijei  live:  Reduction.  Elimination,  or 
I'rcvcntion  of  MGl  at  Targeted  Fc^nlcr 
.Schools 

Many  applicants  apply  for  MSAP  funding 
to  reduce,  eliminate,  or  prevent  minority 


group  isolation  at  a  magnet  school.  Howev»!r. 
some  applicants  have  established  magnet 
program,s  at  schools  that  are  not  minority- 
isolated  for  the  purpose  of  reducing, 
eliminflhng.  or  preventing  minority  isolation 


at  one  or  more  targeted  feeder  schools.  The 
data  requirements  and  analysis  for  this  type 
of  magnet  program  are  the  same  as  de.scribetl 
for  "Existing  Magnet  Schools."  In  this 
example.  MGl  is  being  reduced  in  each  of  tlw; 
targeted  feeder  scIkxiLs. 


Base  Year 

Current  Year 

Magnet  School 

Total 
enroll- 
ment 

Minority 

Nonminonty 

Total 
number 

Percent 

Minority 

Nonminonty 

Percent 

Enroll- 
merit 

Number 

Percent 

Percent 

NunOMT 

r>onglas 

506 

129 

26.54 

376 

74.46 

520 

221 

42.50 

299 

57.50 

UMI 


Monday 
March  20,  1995 


Part  V 


m 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Availability  of  Final  Environmental  Impact 
Statement  for  Livestock  Grazing  and 
Prairie  Dog  Management  for  the  Rosebud 
and  Cheyenne  River  Sioux  Reservations 
in  South  Dakota;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  Final 
Environmental  Impact  Statenrient  for 
Livestock  Grazing  and  Prairie  Dog 
Management  for  the  Rosebud  and 
Cheyenne  River  Sloux  Reservations  in 
South  Dakota 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 


summary:  This  notice  advises  the  pubHc 
that  a  Final  Environmental  Impact 
Statement  (FEIS)  for  proposed  livestock 
grazing  and  prairie  dog  management  for 
the  Rosebud  and  Cheyenne  River  Sioux 
Reservations  in  South  Dakota  is 
available  for  final  public  review.  This 
notice  is  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulations  (40  CFR  1503  and 
1506.9)  to  obtain  comments  from 
government  agencies  and  the  public  on 
the  FEIS. 

DATE:  Send  comments  on  or  before  April 
19.  1995. 

ADDRESSES:  Send  comments  to:  Mr. 
Donald  Whitener.  Acting  Area  Director. 
Bureau  of  Indian  Affairs.  Aberdeen  Area 
Office.  115  4th  Avenue  SE.,  Aberdeen. 
South  Dakota  57401.  Fax  (605)  22fr- 
7446. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayland  Lilly,  Bureau  of  Indian  Affairs, 
Aberdeen  Area  Office,  115  4th  Avenue 
SE..  Aberdeen.  South  Dakota  57401. 
Telephone  (605) 226-7621.  Fax  (605) 
226-7358.  Copies  of  the  FEIS  are 
available  at  this  address.  All  agencies 
and  individuals  who  participated  in  the 
scoping  process  and  public  hearings 
have  been  sent  copies. 
SUPPLEMENTARY  INFORMATION:  In  1991. 
the  Bureau  of  Indian  Affairs  (BIA) 
reviewed  tribal  council  proposals  to 
poison  black-tailed  prairie  dogs  on  the 
Cheyenne  River  and  Rosebud  Sioux 
Reservations.  An  Environmental 
Assessment  (EA)  and  a  Biological 
Assessment  were  prepared,  pursuant  to 
NEPA  and  to  the  Endangered  Species 
Act  (ESA),  respectively.  Because  of 
insufficient  personnel,  time,  and  funds, 
the  BIA  was  unable  to  meet  U.S.  Fish 
and  Wildlife  Service  (USFWS)  and 
NEPA  requirements  for  analyzing 
impacts  on  prairie  dog/black-footed 
ferret  habitat  and  threatened  and 
endangered  species,  such  as  the  bald 
eagle,  peregrine  falcon,  and  American 


burying  beetle.  The  BIA,  therefore,  only 
investigated  the  effects  of  prairie  dog 
poisoning  programs  proposed  by  the 
tribal  councils. 

The  BIA  initiated  the  EIS  with  a 
Notice  of  Intent  in  the  Federal  Register 
on  November  18,  1992.  after  the  USFWS 
issued  an  opinion  that  the  proposed 
poisoning  programs  would  jeopardize 
the  endangered,  black-footed  ferret.  The 
draft  EIS  was  published  in  June  1994 
(Federal  Register.  June  16. 1994). 
Public  involvement  in  scoping 
included  three  (3)  open  meetings  on 
each  reservation,  radio  and  newspaper 
announcements,  and  direct  mailings  of 
scoping  notices.  The  60-day  comment 
period  on  the  draft  EIS  ended  on  August 
20, 1994.  Eleven  (11)  Federal,  state,  and 
local  agencies,  ten  (10)  organizations, 
and  twelve  (12)  individuals  provided 
comments.  Some  of  these  were 
submitted  by  letter,  in  response  to 
extensive  mailings  of  the  draft  EIS, 
summary,  and  availability  notices. 
Others  were  delivered  orally,  at  the 
public  hearing  on  the  draft  held  on  each 
reservation.  Most  comment  addressed 
the  proposed  action  for  the  Rosebud 
Reser\'ation. 

The  BIA  received  the  draft  Biological 
Opinion  for  comment  from  the  USFWS 
on  November  10. 1994.  The  Aberdeen 
Area  Office  responded  with  concerns 
regarding  BIA  trust  responsibilities 
towards  tribes  and  the  implementation 
of  reasonable  and  prudent  alternatives 
and  conservation  measures.  The  final 
Biological  Opinion  was  issued  on 
December  29, 1994. 

The  alternatives  for  the  Cheyenne 
River  Reservation  include  No  Action 
(current  management);  a  Proposed 
Action  (Prairie  Management  Plan);  four 
alternatives  that  would  preserve 
approximately  10,000  acres  of  prairie 
dogs  on  Indian  trust  lands  along  the 
Moreau  River  while  treating  various 
proportions  of  prairie  dog  acreage  on 
trust  lands  away  from  the  river;  and  a 
fifth  alternative  that  would  treat  half  of 
the  prairie  dog  acres  on  the  reservation, 
including  those  along  the  Moreau  River. 

Alternatives  for  the  Rosebud 
Reservation  include  No  Action;  a 
Proposed  Action  that  would  treat  100 
percent  of  prairie  dog  acres  on  Indian 
trust  lands;  an  alternative  that  would 
not  treat  prairie  dogs  within  the  7,416- 
acre  Com  Creek  Management  Area 
(CCMA),  but  would  treat  100  percent  of 
prairie  dog  acres  outside  the  CCMA;  and 
an  alternative  that  also  would  treat  all 
prairie  dog  towns  outside  the  CCMA. 


but  would  limit  those  on  trust  lands 
within  the  CCMA  to  a  single  treatment. 

All  action  alternatives  for  both 
reservations  include  grazing 
management  systems. 

The  preferred  alternative  for 
Cheyenne  River  is  the  Proposed  Action^ 
which  consists  of  the  tribal  Prairie 
Management  Plan.  This  would  restore 
the  prairie  ecosystem  to  a  more  natural 
state,  in  which  prairie  dog  populations 
and  other  wildlife  species  coexist  with 
livestock  production.  The  plan  includes. 

(1)  A  grazing  management  system  that 
would  increase  water  development  and 
fencing  to  improve  cattle  distribution; 

(2)  funding  for  habitat  set-asides,  to 
compensate  landowners  for  retaining 
prairie  dog  colonies  in  order  to  maintain 
biodiversity  and  enhance  black-footed 
ferret  populations,  should  the  ferret  be 
reintroduced;  (3)  conservation  measures 
for  threatened  and  endangered  species; 

(4)  education  of  permittees,  landowners, 
tribal  and  BLA  land  managers,  and  the 
public  on  the  use  and  benefits  of 
proposed  management  techniques;  and 

(5)  limitations  on  the  control  of  prairie 
dogs  in  certain  areas,  such  as 
cemeteries,  pow  wow  grounds,  and  near 
residences. 

The  preferred  alternative  for  Rosebud 
is  the  Proposed  Action.  This  consists  of 
a  plan  that  would  restore  the  prairie 
ecosystem  to  where  prairie  dog 
populations  are  maintained  at  levels 
that  improve  range  conditions  for 
livestock  production,  and  thus  increase 
income  to  the  tribe  and  to  Indian 
landowners.  It  includes:  (1)  A  grazing 
management  system  that  would  increase 
water  development,  fencing,  mechanical 
treatments,  and  planting  to  improve 
cattle  distribution;  (2)  use  of  zinc 
phosphide  to  eradicate  black-tailed 
prairie  dogs  on  100%  (45.000  acres)  of 
trust  lands,  with  additional  treatments 
in  the  third  and  fifth  year  following  to 
ensure  complete  control;  and  (3)  safety 
and  environmental  mitigation  measures, 
as  listed  on  pages  3-14  through  3-15  of 
the  DEIS,  for  the  use  of  zinc  phosphide. 
The  black-footed  ferret  is  not  considered 
in  this  alternative,  in  deference  to  a 
Rosebud  Sioux  Tribal  Council 
resolution  requesting  that  the  ferret  not 
be  reintroduced  on  or  near  the 
reservation. 

Dated:  March  13. 1995. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  95-6756  Filed  3-17-95:  8:45  am) 
BtLUNQ  CODE  4310-02-P 
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POSTAL  SERVICE 

39  CFR  Part  20 

International  Postal  Rates  and  Fees; 
Proposed  Changes 

agency:  Postal  Service. 
ACTION:  Proposed  changes  in 
international  postal  rates  and  fees. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407.  the  Postal  Service 
is  proposing  changes  in  international 
postal  rates  and  fees. 

As  required  under  the  Postal 
Reorganization  Act.  the  proposed 
changes  will  result  in  international 
postal  rates  that  do  not  apportion  the 
costs  of  the  service  so  as  to  impair  the 
overall  value  of  the  service  to  the  users, 
are  fair  and  reasonable,  and  are  not 
unduly  or  unreasonably  discriminator)' 
or  preferential. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
April  19. 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Pricing.  U.S.  Postal  Service.  475 
L'Enfant  Plaza.  SW..  Room  6670. 
Washington.  DC  20260-2406.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  in  room  6670.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Alepa.  (202)  268-2650. 
SUPPt.EMENTARY  INFORMATION:  The 
proposed  international  rates  and  fees, 
shown  in  the  tables  below,  are  needed 
by  the  Postal  Service  to  accoii^modate 
changes  in  the  cost  of  providing 
international  mail  service. 

The  Postal  Service  proposes  to 
eliminate  the  surface  rates  for  letters, 
letter  packages,  and  postal  and  post 
cards  (surface  LC  rates).  The  costs 
associated  with  processing  and 
dispatching  LC  items  make  it  desirable 
to  merge  the  air  and  surface  mailstreams 
into  a  single  air  service  that  will  provide 
the  lowest  combined  cost  and  improve 
overall  service  quality.  Surface  LC 
volume  has  been  declining  for  a  numlx>r 
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of  years  and  has  now  reached  the  point 
where  it  is  uneconomical  to  continue  to 
separate  the  surface  and  air  letter 
mailstreams.  Surface  LC  is  less  than  1.5 
pertient  of  total  air  and  surface  LC 
volume. 

The  Postal  Service  also  proposes  to 
lower  the  minimum  weight  for  M-bags 
(direct  sacks  of  printed  matter  to  a 
single  addressee)  from  15  to  11  pounds 
to  increase  the  availability  of  M-bags  for 
customers. 

The  rate  structure  for  International 
Surface  Air  Lift  (ISAL)  is  being 
simpliHed  and  modified.  Ciiirently. 
there  is  a  piece  rate  of  32  cents  to  all 
countries  only  for  items  weighing  2 
ounces  or  less.  Items  weighing  more 
than  2  oujices  are  charged  only  a  per- 
pound  rate  based  on  the  rate  group 
assigned  to  the  country  of  destination. 
There  are  four  country  destination  rate 
groups.  The  proposed  rate  structure  has 
a  per-piece  charge  for  each  rate  group 
for  all  items  regardless  of  weight  and  a 
per-pound  charge  based  on  the  total 
weight  of  the  mail  to  a  particular  rate 
group.  The  per-piece  rates  are  23  cents 
per  piece  to  rate  group  1  and  10  cents 
per  piece  to  rate  groups  2.  3.  and  4.  M- 
bags  are  not  subject  to  the  piece  rate, 
only  the  per-pound  charge.  Countries 
continue  in  the  same  rate  groups.  The 
proposed  gateway  discount  is  25  cents. 

Rates  for  Express  Mail  International 
Service  (EMS)  have  been  revised.  It  is 
also  proposed  that  the  deaveraging  of 
rates  within  certain  rate  groups  would 
be  beneficial  to  meet  the  market 
characteristics  of  mail  flows  to 
particular  country-specific  destinations. 
Accordingly,  coimtries  previously 
defined  by  rate  group  1  are  identified 
separately  by  their  own  country-specific 
rates.  These  countries  are  Canada. 
Mexico,  and  Great  Britain.  Rates  for 
these  countries  are  shown  in  section  l.A. 

Country-specific  rates  are  also 
proposed  for  China  and  Japan,  instead 
of  including  them  in  the  rate  groups  to 
which  they  were  previously  assigned. 
The  rates  for  these  countries  are  shown 
in  section  l.A.  All  remaining  countries 
have  been  configured  into  a  revised  set 
of  rate  groups.  These  rate  groups  are 
shown  in  section  l.A. 


A  separate  rate  has  been  established 
for  publishers'  periodicals  to  Mexico, 
and,  as  a  result,  separate  rates  for  books 
and  sheet  music  to  Mexico  are 
established. 

The  bulk  letter  service  to  Canada  is 
expanded  from  a  maximum  of  1  ounce 
to  a  maximiun  of  3  ounces.  This 
increased  maximum  will  enable  more 
mailers  to  benefit  from  this  program. 

For  air  parcel  post.  Germany  has  been 
moved  from  rate  group  C  to  B.  For  air 
AO.  Malta  has  been  moved  from  rate 
group  AA  to  EU. 

In  the  tables  below,  some 
international  fees  are  marked  with  an 
asterisk.  The  asterisk  indicates  that  thu 
Postal  Service  adopted  these  fees 
effective  January  1,  1995.  concurrent 
with  the  changes  to  domestic  rates  and 
fees  that  took  effect  on  that  date.  These 
rates  and  fees  are  the  same  as  the 
corresponding  rates  and  fee  for  the 
equivalent  domestic  service.  They  are 
presented  for  convenience  and 
information  only. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance-notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Ser\ice  proposes  to  adopt 
the  following  rates  and  fees  and  to 
amend  the  International  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  Incorporation  by 
reference.  International  postal  services. 
Stanley  F.  Mires, 
Chief  Counael,  Legislative. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552{a}:  39  U.S.C.  401. 
404,407,408. 

2.  The  International  Mail  Manual  is 
amended  to  incorporate  the  following 
postal  rates  and  fees: 


(See  section  VII  for  country  rate  groups.) 


1.  Country-Specific  Rates 


International  Postal  Rates  and  Fees 

/.  Exprpss  Mail  International  Senia? 


A.  On  Demand  Service 


Weight  not  over 
(lb.) 


0.5 

1  

2 

3 

4  

5  

Each  add'l  pound  or  fraction  

2.  Rate  Group  Countries 


Country 


Canada 


Si  5.50 
18.00 
22.00 
25.50 
28.50 
32  00 
3.50 


Mexico 


Si  5.00 
17.50 
21.00 
24.50 
28.00 
30.75 
2.75 


Great  Britain 


S16.50 
18.75 
22.50 
26.50 
30.00 
34.00 
3.75 


China 


Si  5.00 
17.50 
20.00 
26.00 
33.00 
36.00 
6.00 


B.  Custom  Designed  Service 


2.  Rate  Group  Countries 


Japan 


Si  5.00 
17.00 
1950 
25.00 
31.00 
34.00 
5.50 


Weight  not  over 

Rate  group 

(lb.) 

1 

2 

3 

4 

5 

6 

0.5 

See 
Country- 
Specific 
Rates 

S21.00 
23.00 
26.00 
28.50 
34.00 
39.00 
450 

S15.00 
18.00 
21.00 
27.00 
35.00 
39.50 
6.00 

SI  9.00 
23.50 
26.00 
32.00 
36.75 
42.25 
5.75 

SI  8.00 
19.75 
26.00 
29.50 
33.50 
37.50 
3.90 

1 

S20.00 

2 

22.60 

3 

2660 

4  

32.50 

5  

39.50 

Each  add'l  pound  or  fraction  

47.50 
650 

1.  Country-Specific  Rates 

Weight  not  over 

Country 

(lb.) 

Canada 

Mexico 

Great  Britain 

China 

-' 

Japan 

0.5 

Custom 
Designed 

Service 

Not 
Available 

S23.00 
25.50 
29.00 
32.50 
36.00 
38.75 
2.75 

S24.50 
26.75 
30.50 
34.50 
38.00 
42.00 
3.75 

S23.00 
25.50 
28.00 
34.00 

41.00 
44,00 

6.00 

S23  00 
25.00 
27.60 
33.00 
3900 
4200 
5.50 

1  

2 

3 

4  

5  

Each  add'l  pound  or  fraction 

Weight  not  over 

Rate  group 

(lb.) 

1 

2 

3 

4 

5 

6 

0.5 

See 

Countr)'- 

Specific 

Rates 

S29.00 
31.00 
34.00 
36.50 
42.00 
47.00 
4.50 

323.00 
26.00 
29.00 
35.00 
43.00 
47.50 
600 

S27.00 
31.50 
34.00 
40.00 
44.75 
50  25 
5.75 

S25.00 
27.75 
34.00 
37.50 
41.50 
45.50 
3.90 

S23.00 
30.50 
34.50 
40.50 
47.50 
55  50 
6.50 

1  

2 

3 

4  

5 

Each  add'l  pound  or  fraction  

UMI 


//.  Letters  and  Letter  Packages 


endorse  all  LC  items  "Airm.iil"  or  "F'ar 
Avion." 


All  LC  mail  (letters,  letter  packages, 
post  and  postal  cards,  and  aerogrammes)     A.  Canada  and  Mexico 
receives  First -Class  service  in  the 
United  States,  dispatch  by  the  most 
expeditious  transportation  available, 
and  airmail  or  priority  service  in  the 
destination  countrv.  Mailer  should 


Weight  not  over 

Canada ' 

Mexico 

(lb.) 

(oz.) 

0 

05 

S0.46 

SO  4 

Weight  not  over 

Canada ' 

Me>n 

(lb.) 

(oz.) 

0 

1. 

5? 

0 

1.5 

064 

0 

o 

0 .-: 

0 

3 

09b 

0 

J 

1  1J 

0 

l^ 

133 

0  46 
0  66 
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Weight 

not  over 

Canada' 

Mexico 

(lb.) 

(oz.) 

0 

6 

1.52 

2.46 

0 

7 

1.71 

2.86 

0 

8 

1.90 

326 

0 

9 

2.09 

3.66 

0 

10 

2.28 

4.06 

0 

11 

2.47 

4.46 

0 

12 

2.66 

4.86 

1 

0 

3.42 

6.46 

1 

8 

4.30 

9.66 

2 

0 

5.18 

12.86 

2 

8 

6.06 

16.06 

3 

0 

6.94 

19.26 

3 

8 

7.82 

22.46 

4 

0 

8.70 

25.66 

Bulk  Letter  Service  to  Canada 

[See  IMM  225] 


Weight  not  over 
(oz.) 

Bulk  letter 

service  to 

Canada 

0  5           

$0.42 

1           .  .' 

0.48 

1  5            

0.60 

2 

0.68 

3          

0.91 

C.  International  Priority  Airmail  (IPA) 

(See  section  VII  for  country  rate 
groups.) 


B.  Countries  Other  Than  Canada  and 
Mexico 

(Maxinumi  weight:  64  ounces) 


Rate  group 

Piece  rate 

pound  rate 

Worldwide 

Nonpresort 

S0.25 

S8.55 

Presort: 

Group  1   

0.25 

5.15 

Group  2  

0.10 

71.5 

Group  3  

0.10 

8.50 

'  A  4-pound  maximum  applies  except  for 
registered  items  sent  to  Canada.  Canada- 
bound  registered  items  may  weigh  up  to  66 
pounds.  For  registered  items  weighing  over  4 
pounds,  the  rate  is  Si. 76  for  each  additional 
pound  up  to  a  66-pourHJ  limit. 


Weight  not  over 
(oz.) 


0.5 

1.0 

Each  additional  0.5  ounce,  up 

to  and  irx;luding  32  ourwes  .. 
Each  additional  ounce  over  32 


///.  Post/Postal  Cards  and  Aerogrammes 
A.  Post/postal  Cards 


All  countries 

(other  than 

Canada  and 

Mexico) 


Country 


S0.60 
100 

0.40 
0.40 


Canda  .... 
Mexico  ... 
All  others 


B.  Aorogrammes 

All  countries:  $0.50  each. 


/\',  Other  Articles  (AO)  (Includes  Printed  Matter  and  Small  Packets) 
A.  Regular  I'rinted  Matter  and  Small  Packets — Surface 


Weight  not  over 


(lb.) 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


2  

3  

4  

Each  addl  pound  or  fraction 

M-bag  rate  per  pound  or  fraction 


(oz.) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

0 

2 

4 

6 

8 

10 

12 

14 

0 

0 

0 


Country 


Canada 


S0.46 
0.60 
0.86 
1.02 
1.16 
1.30 
1.44 
1.58 
1.72 
1.86 
2.00 
2.14 
2.28 
2.42 
2.56 
2.70 
2.90 
3.10 
3.30 
3.50 
3.70 
3.90 
4.10 
4.30 
5.58 
6.86 
1.28 
1.06 


Mexico 


S0.40 
0.60 
0.80 
0.94 
1.22 
1.22 
1.50 
1.50 
1.78 
1.78 
2.06 
2.06 
2.34 
2.34 
2.62 
2.62 
2.86 
3.10 
3.34 
3.58 
3.82 
4.06 
4.30 
4.54 
6.14 
7.74 
1.60 
1.32 


Rate 


S0.40 
0.35 
0.50 


All  others 


S0.50 
0.80 
1.00 
1.21 
1.63 
1.63 
2.05 
2.05 
2.47 
2.47 
2.89 
2.89 
3.31 
3.31 
3.73 
3.73 
4.03 
4.33 
4.63 
4.93 
5.23 
5.53 
5.83 
6.13 
8.05 
9.97 
1.92 
1.45 
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B.  Valuepost/Canada 


Weight 


Letter-size: 

1  ottnce  or  less  . 

Over  1  ounce  .... 
Flat-size: 

5  ounces  or  less 

Over  5  ourices  ... 


Rate 


S0.32 


0.30  plus  SO. 39  per  pound  or  fraction  of  a  pound. 

S0.57 

0.34  pkis  S0.93  per  pound  or  fraction  of  a  pound; 


C.  Publishers'  Periodicals — Surfac-e 


Weight  not  over 
(oz.) 


1   

2 "Z 

3  

4  

5 

6  

7  „ 

8  

9 

10  

11   

12  

13  

14  

15  

16  

18  

20  

22  

24. 

25  

28  

30  

32  

3  lb , 

4  tt) 

5  lb 

61b 

7  lb 

eib 

9  lb 

10  lb 

11  lb 

Each  addl  pound  or  fraction 

M-t)ag  rate  per  pound  or  fraction 


Country 


Canada 


S0.40 
0.46 
0.52 
0.59 
0.65 
0.72 
078 
0.85 
0.91 
0.98 
1.04 
1.11 
1.17 
1.24 
1.30 
1.37 
1.43 
1.49 
1.55 
1.61 
1.67 
1.73 
1.79 
1.85 
4.00 
4.64 
5.28 
5.92 
6.56 
7.20 
7.84 
8.48 
9.12 
0.64 
0.64 


MexKX) 


S0.32 

0.40 

0.52 

0.60 

0.75 

0.75 

0.90 

0.90 

1.05 

1.05 

1.20 

1.20 

1.35 

1.35 

1.50 

1.50 

1.64 

1.78 

1.92 

2.06 

2.20 

2.34 

2.48 

2.62 

3.58 

4.54 

5.50 

6.46 

7.42 

838 

9.34 

10.30 

11.26 

0.96 

0.72 


D.  Bonks  and  Sheet  Music — Surface 


Weight  not  over 
(lb.) 


Country 


14SI1 


All  others 


S0.32 
0.40 
0.52 
0.60 
0.76 
0.76 
0.92 
0.92 
1.08 
1.08 
1.24 
1.24 
1.40 
1.40 
1.56 
1.56 
1.71 
1.86 
2.01 
2  16 
2.31 
2.46 
2.61 
2.76 
3.72 
4.68 
5.54 
660 
7.55 
8.52 
9.48 
10.44 
11.40 
0.96 
0.79 


Canada 


1  

2  

3 

4 

5  

6 

7  

8  

9  

10  

11   

Each  add'l  poured  or  fraction 

M-bag  rate  per  pourxl  or  fraction 


S1.37 
1  85 
4.00 
4.64 
5.28 
5.92 
6.56 
7.20 
7.84 
8.48 
9.12 
0.54 
0.64 


Mexico 


S1  50 
2.62 
3.58 
4.54 
5.50 
6.45 
7.42 
838 
9.34 
10.30 
11.26 
0.96 
0.72 


All  ottiers 


Si. 56 
2.75 
3.72 
4.68 
5.64 
6.60 
7.56 
8.52 
9.48 
10.44 
11.40 
0.96 
0.79 


UMI 


14882 


Federal  Register  /  Vol.  60,  No.  53  /  Monday.  March  20,  1995  /  Proposed  Rules 


UMI 


E.  International  Surface  Air  Lift  (ISAL) 


(See  section  VII  for  country  rate  groups.)  Rates  are  per  piece  plus  the  per-pound  rate  for  the  each  pound  or  fraction 
pound  for  the  total  weight  in  each  rate  group.  M-bags  are  pound  rates  only. 


of  a  pou 


Rate  group 


Piece  rate 


S0.23 
0.10 
0.10 
0.10 


Regular  per-pound  rate 


Full  service 


S2.10 
2.60 
2.80 
3.65 


Gateway/ 

direct 
shipment 


SI  .85 
2.35 
2.55 
3.40 


M-bag  per-pound  rate 


Full  service 


S2.12 
2.61 
2.81 
3.66 


Gateway/ 

direct 
shipment 


Si. 87 
2.36 
2.56 
3.41 


F.  Air— Other  Articles  (Printed  Matter,  Matter  for  the  Blind,  and  Small  Packets) 
1.  Canada  and  Mexico — Air 


Weight  not  over 
(oz.) 


0.5 
1  ... 
1.5 


3 
4 
5 
6 
7 


9  .. 

10 

11 

12 

16 

24 


32  

2.5  lb 

3.01b 

3.51b 

4.01b 

Each  add'l  0.5  pound  or  fraction 
M-bag  rate  per  pound  or  fraction 


2.  All  Other  Countries— Air  (See  section  VII  for  country  rate  groups.) 


Weight  not  over 
(oz.) 


10  

12  

14  

16  

18  

20 

22  

24  

26  

28  .» 

30  

32  

2.5  1b  

3.01b  

3.5  1b  

4.01b  

Each  additional  0.5  pound  or  fraction  of  0.5  pound 
M-bag  rate  per  pound  or  fraction  of  a  pound  


Western  Hemisphere 

(except  Canada  and 

Mexico) 

(WH) 


S0.75 
1.07 
1.39 
1.71 
2.35 
2.99 
3.63 
4.27 
4.91 
5.55 
5.85 
6.15 
6.45 
6.75 
7.05 
7.35 
7.65 
7.95 
9.15 
10.35 
11.55 
12.75 
1.20 
2.47 


Europe 
(EU) 


S0.90 

1.32 

1.74 

2.16 

3.00 

3.84 

4.68 

5.52 

6.36 

7.20 

7.80 

8.40 

9.00 

9.60 

10.20 

10.80 

11.40 

12.00 

14.40 

16.80 

19.20 

21.60 

2.40 

4.41 


Asia/Africa 
(AA) 


S0.98 

1.48 

1.98 

2.48 

3.48 

4.48 

5.48 

6.48 

7.48 

8.48 

9.28 

10.08 

10.88 

11.68 

12.48 

13.28 

14.08 

14.88 

18.08 

21.28 

24.48 

27.68 

3.20 

6.27 


Pacific  Rim 
(PR) 


Si. 00 

1.55 

2.10 

2.65 

3.75 

4.85 

5.95 

7.05 

8.15 

9.25 

10.15 

11.05 

11.95 

12.85 

13.75 

14.65 

15.55 

16.45 

20.05 

23.65 

27.25 

30.85 

3.60 

635 
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V.  Parcel  Post 
The  weight  limits  fbr  parrels  vary  by  country  and  are  usually  22.  33.  or  44  pounds.  Algeria.  Canada.  Denmark 
laroe  Islands.  Greenland.  Ireland.  Great  Britain  and  ^4orthe^n  Ireland.  Liechtenstein,  and  Switzerland  have  66-pound 
weight   limits.  The  rates  over  44  pounds  are  given  in  anticipation  of  other  countries  increasing  parcel  weight   limits. 

A.  Surface 


Weight  not  over 
(lb.) 


2  

3  „ 

4 

5  

6  

7  

8  

9  

Itt 

11   

12 

13  

14  

.  15  

16  

17  

18  

19  

20  

2V  

22 

23  

24  

28  

26  

27  

28 

29  

30  

31 

32  

33  

34  

35  

36 

37  

38  

39  

40  

41   

42  

43  

44  

Each  addl  pound  or  traction 


Canada 


S6.95 

8.23 

9.51 

10.79 

12.07 

13.36 

14.63 

15.91 

17.19 

18.39 

19.59 

20.79 

21.99 

23.19 

24.39 

2559 

26.79 

27.99 

29.19 

30.31 

31.43 

32.55 

33.67 

34.79 

35.91 

37.03 

38.15 

39.27 

40.39 

41.51 

42.63 

43.75 

44.87 

45.99 

47.11 

48  23 

49.35 

50.47 

51.59 

52.71 

53.83 

54.95 

56.07 

1.12 


Bahamas,  Bermuda, 
Caribbean  Islands. 
Central  America,  Mex- 
ico, and  St.  Prerre  4 
M#Qu©lon 


All  other 
countries 


S7.50 

S9  00 

8.94 

10.92 

10.38 

12.84 

11.82 

14.76 

13.26 

16.6ff 

14.70 

1860 

16.14 

20.52 

17.58 

22.44 

19.02 

24.36 

20.46 

26.28 

21.90 

28.20 

23.34 

30.12 

24.78 

32.04 

26.22 

33  96 

27.66 

35  88 

29.10 

37.80 

30.54 

39.72 

31.98 

41.64 

33.42 

43.56 

34.86 

45.48 

36.30 

47.40 

37.74 

49.32 

39.18 

51.24 

40.62 

53.16 

42.06 

55.08 

43.50 

57.00 

44.94 

58.92 

46.38 

60.84 

47  82 

62.76 

49.26 

54.68 

50.70 

66.60 

52  14 

68.52 

53.58 

70.44 

55.02 

72.36 

56.46 

74.28 

57.90 

75.20 

59.34 

78.12 

60.78 

80.04 

62.22 

81.96 

63.66 

83.88 

65.10 

85.80 

66.54 

87.72 

67.98 

89.64 

1.44 

1.92 

B. 

Air 

Weight  not  over 

Rate  groups 

(lb.) 

Canada 

Mexico 

A 

B 

C 

0 

E 

1  

S6.50 
9.70 
12.90 
15.46 
18.02 
20.58 
23.14 
25.70 
28.26 
30.82 
33.06 
35.30 

S6.50 
9.86 
13.22 
16.58 
19.46 
22.34 
25.22 
28.10 
30.98 
33.86 
36.58 
39  30 

S8.25 
12.25 
16.25 
20.25 
23.45 
26.65 
29.85 
33.05 
36.25 
39.45 
42.33 
45.21 

S9.75 
15.03 
20.31 
25.59 
29.91 
34.23 
38.55 
42.87 
47.19 
51.51 
55.51 
59  5' 

S1 1.20 
16.96 
22.72 
^8.48 
33.76 
39.04 
44.32 
49.60 
54  88 
60.16 

64.48 

es.so 

S1280 
19  20 
25  60 
32  00 
37  44 
42.88 
4832 
53.76 
59.20 

2  

S7.00 
8.28 
9.56 
10.84 
12.12 
13.40 
14.68 
15.96 
17.24 
17.72 
18  20 

3  

4  

5 

6  

7  _ _ 

8  

9 

10  

1 1   

12  

69.12 
73.60 

sl« 


UM  I 


Weight  not  over 

Rate  groups 

(lb.) 

Canada 

Mexico 

A 

B 

C 

D 

E 

13                  

18.68 
19.16 
19.64 
20.12 
20.60 
21.08 
21.56 
22.04 
22.20 
22.36 
22.52 
22.68 
22.84 
23.00 
23.16 
23.32 
23.48 
23.64 
23.80 
23.96 
24.12 
24.28 
24.44 
25.08 
25.72 
26.36 
27.00 
27.64 
28.28 
28.92 
29.56 
30.20 
0.64 

37.54 
39.78 
42.02 
44.26 
46.50 
4874 
50.98 
53.22 
55.14 
57.06 
58.98 
60.90 
62.82 
64.74 
66.66 
68.58 
70.50 
72.42 
74.02 
75.62 
77.22 
78.82 
80.42 
82.02 
83.62 
85.22 
86.82 
88.42 
90.02 
91.62 
93.22 
94.82 
1.60 

42.02 

44.74 

47.46 

50.18 

52.90 

55.62 

58.34 

61.06 

63.30 

65.54 

67.78 

70.02 

72.26 

74.50 

76.74 

78.98 

81.22 

83.46 

85.38 

87.30 

89.22 

91.14 

93.06 

94.98 

96.90 

98.82 

100.74 

102.66 

104.58 

106.50 

108.42 

110.34 

1.92 

48.09 

50.97 

53.85 

56.73 

59.61 

62.49 

65.37 

68.25 

70.81 

73.37 

75.93 

78.49 

81.05 

83.61 

86.17 

88.73 

91.29 

93.85 

96.09 

98.33 

100.57 

102.81 

105.05 

107.29 

109.53 

111.77 

114.01 

116.25 

118.49 

120.73 

122.97 

125.21 

2.24 

63.51 

67.51 

71.51 

75.51 

79.51 

83.51 

87.51 

91.51 

95.35 

99.19 

103.03 

106.87 

110.71 

114.55 

118.39 

122.23 

126.07 

129.91 

133.59 

137.27 

140.95 

144.63 

148.31 

151.99 

155.67 

159.35 

163.03 

166.71 

170.39 

174.07 

177.75 

181.43 

3.68 

73.12 

77.44 

81.76 

86.08 

90.40 

94.72 

99.04 

103.36 

107.52 

111.68 

115.84 

120.00 

124.16 

128.32 

132.48 

136.64 

140.80 

144.96 

148.96 

152.96 

156.96 

160.96 

164.96 

168.96 

172.96 

176.96 

180.96 

184.96 

188.96 

192.96 

196.96 

200.96 

4.00 

78.08 

14              

82.56 

15      

87.04 

16  

91.52 

17            

96.00 

18 

100.48 

19 

20  

21              

104.96 
109  44 
113.76 

22 

118.08 

23 

122.40 

24       

126.72 

25 

26  

27      

131.04 
135.36 
139.68 

28  

29  .'. 

30  

144.00 
148.32 
152.64 

31  ..„ 

32  

33  

156.80 
160.96 
165.12 

34  

169.28 

35            

173.44 

36     

177.60 

37  

38        

181.76 
185.92 

39  

40 

41           

190.08 
194.24 
198.40 

42  

43    

202.56 
206.72 

44 

Each  add'l  pound  or  fraction  

210.88 
4.16 

V7.  Fees  for  Special  Mail  Services  and 
Miscellaneous  Charges 

*  =  Fees  changed  effective  January  1 , 
1995,  based  on  changes  in  domestic 
rates  and  fees  that  took  effect  on  that 
date. 

A.  Nonstandard  Surcharge — Letters  and 
regular  printed  matter  weighing  1  ounce 
or  less:  $0.11* 

B.  Customs  Clearance  and  Delivery  Fee: 
S3.75* 

C.  Inquiry  Fee:  S6.60* 

D.  Return  Receipt:  $1.10* 

E.  Registered  Mail 
1.  Canada 


F.  Insured  Mail 


H.  Special  Handling 


Limit  of 
indemnity 

Fee 

Canada 

All  other 
countries 

S50  

100  

•S0.75 
•1.60 
•2.50 
•3.40 
•4.30 
•5.20 
•6.10 

SI  .60 
2.45 

200  

300  

400  

500  

600  

700        

3.35 
4.25 
5.15 
6.05 
6.95 
7.40 

800            .      ..  . 

7.85 

900   

8.30 

1,000  

8.75 

1  100     

9.20 

1,200  

9.65 

Weight  (lb.) 

Fee 

Not  over  10 

•S5.40 

Over  10  

•7.50 

I.  Special  Delivery 


Class  of  mail 

2  pounds  or 
(ess 

More  than  2 
pounds 

Letters,  Letter 
Packages,  and 
Post/Postal 
Cards 

•39.95 

•SI  0.35 

Printed  Matter, 
Matter  for  the 
Blind,  and 
Small  Packets 

•S10.45 

•S1 1.25 

Limit  of  indemnity 

Fee 

Si  00.00 

•$4.95 

500.00 

•5.40 

1 .000.00 

•5.85 

2.  All  Other  Countries 

Limit  of  indemnity 

Fee 

S32  25 

•S4.85 

G.  Money  Orders 

The  fees  for  international  money 
orders  issued  on  form  MP  1  (S3.00)  and 
money  orders  issued  pursuant  to  an 
Authorization  to  Issue  an  International 
Money  Order  (S7.50)  are  not  changed. 
The  use  of  domestic  money  orders  was 
abolished  on  March  1, 1995. 


J.  Restricted  Delivery:  S2.75* 
K.  Recorded  Delivery:  SI. 10* 
L.  Certificates  of  Mailing 


Type  of  mailing 

Fee 

Piece  Mailing: 

Basic  service  (Form  3817) 

Firm  mailing  book  (Form  3877) 

•S0.55 
•0.20 

Bulk  Mailing: 
Up  to  1,000  Identical  pieces  

•S2.75 
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Type  of  mailing 

Fee 

Each  additional  1.000  pieces  .... 

•0.35 

Duplicate  copy 

•S0.55 

M.  Return  Charges 

(For  returned  publishers"  periodicals 
originally  mailed  to  Canada  by 
publishers  or  registered  news  agents,  see 
IMM  781.5a.) 


Weight  not  over 

(02.) 

Charge^ 

1  

SO  32 

2  

0  55 

3  

0.78 

Weight  not  over 

(02.) 

Charge^ 

4  

1  01 

5  

1  24 

S  

1  47 

7 

1  70 

8 

1.93 

9  

216 

10  

2  39 

11  

260 

12  

290 

13  

290 

14  

2  95 

15  

2  95 

16  

2  95 

Over  1  pourxJ 

Use  dome^tir  yonp  ft 

fourth-class  rates. 

N.  International  Reply  Coupons 

Selling  price  for  U.S.-issued  coupons: 
Sl.05.  Redemption  price  for  foreign- 
issued  coupons:  $0.60. 

O.  International  Business  Reply 


P.  Pickup  Fee— $4.95* 


VII.  Countrv  Table 


Country 


Afghanistan'  

Albania 

Algeria 

Andorra 

Angola 

Anguilla  

Antigua  &  Barbuda  

Argentina  

Armenia  

ArulJa  

Ascension  

Australia 

Austria 

A2erbaijan 

A2ores 

Bahamas 

Bahrain  

Bangladesh 

Barbados  

Belarus 

Belgium 

Beli2e 

Benin 

Bermuda  

Bhutan  

Bolivia  

Bosnia-Her2egovina  

Botswana 

Brazil 

British  Virgin  Islands 

Brur>ei  Darussalam 

Bulgaria 

Burkina  Faso  

Burma  

Burundi  

Cambodia  (Kampuchea)  .. 

Cameroon 

Canada 

Cape  Verde  

Cayman  Islands 

Central  African  RepuWk: .. 

Chad  

Chile 

China  

Colooibia 

Comoros  

Congo  

Corsica 

Costa  Rica 

Cote  d'lvoire  (Ivory  Coast) 


Air  AO 
rate  group 


AA 

EU 

AA 

EU 

AA 

WH 

WH 

WH 

EU 

WH 

AA 

PR 

EU 

EU 

EU 

WH 

AA 

AA 

WH 

EU 

EU 

WH 

AA 

WH 

AA 

WH 

EU 

AA 

WH 

WH 

AA 

EU 

AA 

AA 

AA 

AA 

AA 

P) 

AA 

WH 

AA 

AA 

WH 

PR 

WH 

AA 

AA 

EU 

WH 

AA 


Express 

mail  rate 

group 


6 
6 
6 

{'} 
6 
5 
6 
6 
5 

C) 
5 

6 
2 
5 
6 


Air  parcel 

post  rate 

group 


0 
C 

D 
B 

E 
A 
A 
0 

E 
A 

D 
B 
E 
C 
A 
D 
E 
B 
E 
D 
A 
C 
A 
E 
B 
C 
E 
E 
A 
D 
D 
D 
D 
E 

D 

(=) 

D 

A 

E 

0 

0 

D 

B 

E 

0 

E 

A 

D 


Int'l  surface 
air  lift 
(ISAL) 


Item 

Fee 

Envelope  (not  over  2  oz.) 

Card „ 

SI. 00 
0.60 

Int'l  priority 

airmail 

(IPA) 


2 

2 

2 

2 

2 

2 

2 

2 

3 

2 

2 

1 

3 

3 

3 

2 

2 

2 

2 

3 

3 

2 

2 

2 

2 

2 

3 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 
2 
2 
2 
2 
3 
3 
2 
2 
1 

2 
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^« 


Country 


Croatia  

Cuba  

Cyprus  _» 

Czech  Republic  

Denmark  

Djibouti „... 

Dominica 

Dominican  Republic 

Ecuador  

Egypt 

El  Salvador  _, 

Equatorial  Guinea  .... 

Eritrea  

Estonia 

Ethiopia 

Falkland  islands 

Faroe  Islands 

Fiji 


Finland 

France  (tnd.  Monaco)  _ — 

French  Guiana -.. 

French  Polynesia ~.».. — 

Gabon _ 

Gambia  

Georgia.  Republic  of -.. 

Germany __„..»...»_.._..»... — .... 

Ghana  

Gijraltar  

Great  Britain  &  Northern  Ireland  

Greece  .._ ._- 

Greenland - — — . 

Grenada ~- 

Guadeloupe  .._ ...._.......... 

Guatemala  _ 

Gwnea  _ „.. 

Guinea-Bissau 

Guyana  -.. 

Haiti 

Honduras  _ 

Hong  Kong 

Hungary  — 

icelarxJ  ™ 

India — 

Indonesia 

Iran ^ -.. 

Iraq  8  - 

IreterxJ „ -.. 

Israel 

Italy  _ „ 

Jamaica  

Japan  

Jordan 

Kazakhstan „ _ 

Kenya _ 

Kiribati 

Korea,  Dem.  People's  Rep.  (North) 

Korea,  Republic  ol  (South) 

Kuwait  

Kyrgyzstan  „ „ 

Laos  

Latvia  _ 

Lebanon  

Lesotho 

Liberia  ..„ 

Libya  _ „ -.. 

Liechtenstein „., 

Lithuania  . „ 

Luxembourg „ >.. 

Macao — 

Macedonia,  Republic  of 

Madagascar 

Madeira  islands 


AirAO 
rate  group 


EU 

WH 

AA 

EU 

EU 

AA 

WH 

WH 

WH 

AA 

WH 

AA 

AA 

EU 

AA 

WH 

EU 

PR 

EU 

EU 

WH 

AA 

AA 

AA 

EU 

EU 

AA 

EU 

EU 

EU 

EU 

WH 

WH 

WH 

AA 

AA 

WH 

WH 

WH 

PR 

EU 

EU 

AA 

PR 

AA 

AA 

EU 

AA 

EU 

WH 

PR 

AA 

EU 

AA 

AA 

PR 

PR 

AA 

EU 

PR 

EU 

AA 

AA 

AA 

AA 

EU 

EU 

EU 

PR 

EU 

AA 

EU 


Express 

Air  parcel 

mail  rate 

post  rate 

group 

group 

4 

C 

6 

C 

4 

C 

4 

C 

6 

D 

•••          ••• 

A 

5 

A 

5 

C 

6 

D 

5 

B 

6 

D 

6 

D 

64 

E 

6 

D 

C) 

4 

C 

6 

B 

4 

D 

62 

E 

C 

0 

6 

D 

6 

4 

E 

62 

B 

6 

D 

0 

(«) 

C 

4 

C 

D 

A 

A 

5 

A 

6 

B 

6 

B 

5 

B 

A 

5 

B 

3 

C 

4 

C 

4 

C 

6 

0 

6 

E 

D 

96 

D 

2 

C 

6 

C 

4 

C 

5 

A 

{^) 

E 

6 

C 

4 

E 

6 

D 

B 

3 

C 

6 

C 

4 

E 

6 

E 

4 

E 

C 

6 

E 

6 

C 

D 

2 

B 

4 

E 

4 

B 

6 

C 

4 

C 

6 

E 

4 

B 

Inti  surface 

Inti  priority 

airlift 

airmail 

(ISAL) 

(IPA) 

3 

2 

2 

2 

1 

3 

1 

1 

2 

2 

2 

2 

2 

2 

4 

2 

2 

2 

2 

2 

3 

4 

2 

2 

1 

3 

2 

1 

1 

1 

1 

2 

2 

2 

4 

2 

2 

3 

1 

1 

4 

2 

2 

1 

1 

1 

3 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

3 

3 

1 

3 

1 

1 

4 

3 

3 

2 

4 

3 

104 

2 

1 

1 

4 

3 

1 

1 

2 

2 

3 

1 

4 

2 

3 

4 

2 

2 

2 

3 

3 

4 

2 

3 

2 

3 

4 

2 

2 

104 

2 

104 

2 

1 

2 

3 

1 

1 

2 

3 

4 

2 

3 

Country 


Malawi  ... 
Malaysia 
Maldives 
Mali  


Malta  

Martinique  ... 
Mauritania  .... 

Mauritius  

Mexico  

Moldova  

Mongolia  

Montserrat .... 

Morocco  

Mozambique 

Namibia 

Nauru  


Nepal  

Netherlands  

Netherlands  Antilles 

New  Caledonia  

New  Zealarxl  

Nicaragua  

Niq 


Ni 


liger  ... 
geria 
Norway 
Oman  .. 


Pakistan  

Panama  

Papua  New  Guinea  ^ 

Paraguay  

Peru  


Philippir>es  

Pitcaim  Island 

Poland 

Portugal  

Qatar 

Reunion  

Romania  

Russia 


Rwanda 

Saint  Christopher  (St.  Kitts)  &  Nevis 

Saint  Helena 

Saint  Lucia 

Saint  Pierre  &  Miquelon  

Saint  Vincent  &  the  Grenadines 

San  Marino  

Sao  Tome  &  Principe  

Saudi  AratJia  

Senegal 


UMI 


Serbia-Montenegro  (Yugoslavia) « 

Seychelles  

Sierra  Leone  

Singapore  

Slovak  Republic 

Slovenia 

Solomon  Islands 

Somalia '  

South  Africa 

Spain 

Sri  Lanka  

Sudan 

Suriname 

Swaziland  

Sweden 

Switzerland  

Syria 

Taiwan  

Tajikistan , 

Tanzania 

Thailand 

Togo 

Tonga 


AirAO 
rate  group 


AA 
PR 
AA 

AA 

EU 

WH 

AA 

AA 

(") 

EU 

AA 

WH 

AA 

AA 

AA 

AA 

AA 

EU 

WH 

AA 

PR 

WH 

AA 

AA 

EU 

AA 

AA 

WH 

PR 

WH 

WH 

PR 

AA 

EU 

EU 

AA 

AA 

EU 

EU 

AA 

WH 

AA 

WH 

WH 

WH 

EU 

AA 

AA 

AA 

EU 

AA 

AA 

PR 

EU 

EU 

AA 

AA 

AA 

EO 

AA 

AA 

WH 

AA 

EU 

EU 

AA 

PR 

EU 

AA 

PR 

AA 

AA 


Express 

mail  rate 

group 


6 
6 

(^) 
4 


6 

6 

61 
6 


62 

5 
6 
6 
5 
6 
6 
4 
6 
6 
5 
6 
5 
5 
6 

4 
4 
6 

4 
4 
6 


6 

f.4 

2 

6 
3 
4 
6 
3 
6 


Air  parcel 

post  rate 

group 


D 
D 
D 
C 
C 
A 
D 
E 
A 
E 

A 

C 

E 

D 

C 

D 

C 

A 

D 

D 

B 

D 

C 

D 

D 

D 

A 

D 

D 

B 

D 

B 

B 

C 

C 

E 

C 

E 

D 

A 

C 

A 

A 

A 

C 

D 

D 

D 

D 

D 

D 

C 

C 

C 

D 

D 

C 

D 

D 

B 

D 

D 

B 

C 

C 

E 

E 

D 

0 

B 


Infl  surface 
air  lift 
(ISAL) 


3 
4 


4 
4 
2 


3 
2 
4 
4 
1 
4 
4 
2 
3 
2 
2 
3 

1 
1 
4 
4 
1 
1 
'O4 


Infl  priority 

airmail 

(IPA) 


2 

3 

2 

2 

2 

2 

2 

2 

3 

3 

2 

2 

2 

2 

3 

2 

2 

1 

2 

1 

3 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

3 

2 

3 

3 

2 

2 

2 

3 

2 

2 

2 

2 

2 

2 

2 

2 

3 

2 

3 

2 

2 

3 

2 

3 

2 

2 

3 

3 

2 

2 

2 

2 

1 

3 

2 

3 
3 
2 
3 
2 
2 


14888 


Federal  Register  /  Vol.  60.  No.  53  /  Monday,  March  20,  1995  /  Proposed  Rules 






Country 

Air  AO 
rate  group 

Express 

mail  rate 

group 

Air  parcel 

post  rate 

group 

Int'l  surface 
air  lift 
(ISAL) 

Int'l  priority 

airmail 

(IPA) 

Trinidad  &  Tobago 

WH 

AA 

AA 

EU 

EU 

WH 

AA 

AA 

EU 

AA 

WH 

EU 

AA 

EU 

WH 

PR 

AA 

AA 

AA 

AA 

AA 

AA 

5 

B 

E 
C 
C 
E 
A 
B 
D 
E 
D 
B 
E 
B 
C 
B 
E 
D 
B 
E 
E 
E 
E 

2 

2 

Tristan  da  Cunha 

2 

Tunisia  - 

6 
4 
4 

4 

1 

2 

Turkey 

2 

Turkmenistan  

3 

Turks  4  Caicos  Islands  

2 

Tuvalu 

2 

Uganda  

6 
4 
6 
5 

4 

2 

Ukraine  

3 

United  Arab  Emirates  

Uruguay  

Uzbekistan  

4 
2 

2 
2 
3 

Vanuatu  

66 

5 

6 

2 

Vatican  City  

2 

Venezuela „ 

2 

2 

Vietnam „ 

2 

Wallis  &  Futuna  Islands „ 

1 

Western  Sanxja 

6 
6 
6 
6 
6 

2 

Yemen  _ 

4 
4 
4 
4 

2 

Zaire ; „ „ 

Zambia 

Zimbabwe 

2 
2 
2 

*  All  maiJ  service  suspended. 

2 On  Demand  Service  not  available. 
3  Sea  separate  rates  tor  Canada. 

*  See  country-specitjc  rate.  Custom  Designed  Service  not  available. 
*See  country-sJDecific  rate. 

'  Surface  parcel  post  service  available. 

8  Restrictions  apply.  See  IMM. 

9  Parcel  post  service  suspended. 
'°  ISAL  service  suspended. 

<  >  See  separate  rates  for  M«xco. 
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DEPARTMEfrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  100 

[Docket  No.  0-95-1706;  FR-3502-C-07] 

Housing  for  Older  Persons;  Defining 
Significant  Facilities  and  Services; 
Proposed  Amendments;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Proposed  nile;  Correction. 

summary:  On  March  14, 1995  (60  FR 
13840).  HUD  published  a  rule  which 
proposed  to  implement  section  919  of 
the  Housing  and  Community 
Development  Act  of  1992.  Section  919 
requires  the  Secretary  of  HUD  to  issue 
"rules  defining  what  are  'significant 
facilities  and  services  especially 
designed  to  meet  the  physical  or  social 
needs  of  older  persons'  required  under 
section  807(b)(2)  of  the  Fair  Housing  Act 
to  meet  the  definition  of  the  term 
"housing  for  older  persons'  in  such 
section."  The  purpose  of  this  document 
is  to  make  a  correction  to  the  section  of 
the  proposed  rule  which  sets  forth  the 
standards  by  which  to  ascertain  whether 
a  facility  or  service  is  "significant"  or 
"especially  designed  to  meet  the 
physical  or  social  needs  of  older 
persons." 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt.  Office  of  Investigations,  Office 
of  Fair  Housing  and  Equal  Opportunity, 
Room  5204,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SVV.,  Washington,  EX:  20410- 
0500,  telephone  (202) 708-0836. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0113,  or  1-800-877-8399  (Federal  Relay 
Service  TDD).  (Other  than  the  "800" 
number,  these  are  not  toll-free 
numbers.) 


SUPPLEMENTARY  INFORMATION:  The  Fair 
Housing  Act  (Title  VIII  of  the  Civil 
Rights  Act  of  1968,  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
42  U.S.C.  3601-19)  (the  Act)  exempts 
"housing  for  older  persons"  from  the 
prohibitions  against  discrimination 
because  of  familial  status.  Specifically, 
section  807(b)(2)(C)  of  the  Act  exempts 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit  that 
satisfies  certain  criteria.  HUD  has 
implemented  the  housing  for  older 
persons  exemption  at  24  CFR  part  100, 
subpart  E. 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  requires  the  Secretary  of  HUD  to 
issue  a  rule  further  defining  what  are 
"significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons" 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  terra  "housing  for  older  persons." 

On  March  14,  1995  (60  FR  13840) 
HUD  published  a  rule  which  proposed 
to  implement  the  requirements  of 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992. 
This  document  makes  a  correction  to 
proposed  §  100.306,  which  sets  forth  the 
standards  by  which  to  ascertain  whether 
a  facility  or  service  is  "significant"  or 
"especially  designed  to  meet  the 
physical  or  social  needs  of  older 
persons." 

Proposed  §  100.306  sets  forth  a 
diverse  "menu"  of  facilities  and  services 
which  a  community  may  choose  to 
provide.  The  facilities  and  services  are 
listed  under  twelve  broad  categories 
(e.g.  Social  Needs,  Leisure  Needs, 
Educational  Needs).  The  preamble  to 
the  March  14, 1995  proposed  rule 
discusses  §  100.306  on  page  13841, 
column  one,  paragraph  four.  The 
preamble  states  that  "lijn  order  to 


qualify  as  55-or-over  housing,  the 
community  must  provide  at  least  two 
facilities  or  services  from  five  of  the 
categories,  for  a  total  of  at  least  ten 
facilities  or  services." 

However,  paragraph  (c)  of  proposed 
§  100.306  reads:  "A  housing  provider 
provides  significant  facilities  and 
services  if  it  makes  available,  directly  or 
indirectly,  at  least  2  facilities  or  services 
of  the  facilities  described  in  paragraph 
(d)(10)  of  this  section  (category  10)  or  in 
paragraph  (d)(ll)  of  this  section 
(category  11)."  The  phrase  "in  at  least 
5  categories  described  in  paragraph,  (d) 
of  this  section,  including  at  least  two" 
should  have  followed  the  phrase  "at 
least  2  facilities  or  services."  This 
document  inserts  the  missing  phrase. 

Accordingly.  FR  Doc.  95-1706, 
Housing  for  Older  Persons;  Defining 
Significant  FaciHties  and  Services; 
Proposed  Amendments,  published  in 
the  Federal  Register  on  March  14.  1995 
(60  FR  13840)  is  corrected  as  follows: 

1.  On  page  13843.  in  column  2, 
paragraph  (c)  of  §  100.306  is  corrected  to 
read  as  follows: 

§100.306    Significant  facilities  and 
services  specifically  designed  for  older 
persons. 

•         *         »         *         • 

(c)  A  housing  provider  provides 
significant  facilities  and  services  if  it 
makes  available,  directly  or  indirectly, 
at  least  2  facilities  or  services  in  at  least 
five  categories  described  in  paragraph 
(d)  of  this  section,  including  at  least  2 
of  the  facilities  described  in  paragraph 
(d)(10)  of  this  section  (category  10)  or  in 
paragraph  (d)(ll)  of  this  section 
(category  11). 
***** 

Dated:  March  15.  1995. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
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2 „....13893 

75 14617 

77 11898 

91 — 13896 

92 13896.  13898 

101 14353 

113 14353.  14356.  14367 

317 12883 

381 -12883 

Proposed  Rules: 

1 12908 

3 „.- 12908 

92 13929 

101 14392 

102 12159.  12162 

104 12159 

105 „ 12159 

112 14382 

1 1 4 1 21 62 

116 „12159 

160 „ 13084 

161 13084 

381 14668 

10  CFR 

50 „ 13615 

55 13615 

73 13615 

Proposed  Rules: 

20 13385 

50 14669 

170 .-. 14670 

171 14670 

12  CFR 

543-- - 12103 

552 12103 

571 _ „ 12103 

708a -.12759 

Proposed  Rules: 

7 11924 

31 -.1 1924 

543 13008 

552 13008 

571™ — — 1300$ 

722 „ 13388 
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in 


^« 


13CFR 

Proposed  Rules: 

120 11941 

122 11941 

14CFR 

11 12034.  12108 

25 11194 

39 11020.  11611.  11613. 

11615.  11617.  11619.  11621. 

11623.  12406.  12407.  12408. 

12410,  12411.  12413.  12414. 

12663.  12666.  13618,  13620, 

13621,  13623, 13624,  14619 

61 11254 

71 11625.  12108,  12667. 

13626.  13900,  14363 

91 13627 

95 13035 

97 12109,  12110.  14363, 

14365 

121 11194,  12034 

135 1 1 194,  13010 

1241 11022 

1262 12668 

Proposed  Rutos: 

23 14698 

33 .....12360 

39 11635.  11637.  11942. 

11944.  11945.  12714.  14231, 
14233,  14235,  14237,  14395 

71 11057,  13931,  14238, 

14240,  14397 

121 13008,  13862 

125 13862 

135 i'^fl62 

150 14701 

15CFR 

925 12592 

Proposed  Rules: 

905 11947 

944 14241 

16CFR 

305 14209 

Proposed  Rules: 

1700 12165 

17CFR 

1 13901 

200 14622 

239 11876 

240 14366 

270 11876.  11887.  14622 

274 11876 

400 1 1 022 

401 11022 

402 1 1022.  12825 

403 11022 

404 11022 

405 11022 

450 11022 

Proposed  Rules: 

239 11890 

270 11890 

274 11890 

18CFR 

Proposed  Rules: 

154 13651 

158 .'. 13651 

201 13651 

250 13651 

284 13551 


19CFR 

10 14630 

12 13352,14486 

101 14211 

Proposed  Rules: 

134 14705 

20CFR 

416 14215 

Proposed  Rules: 

200 11639 

335 14241 

404 12166 

416 12166 

21  CFR 

173 11899 

179 - 12669 

328 13590 

450 11026 

510 11027.  14216 

520 14216.  14217 

522 14217 

558 1 1027.  1 1028 

Proposed  Rules: 

310 13014 

314 13014 

24  CFR 

15 11901- 

25 13834 

58 13518 

92 13348 

200 14632,  14816 

201 13834.  13854 

202 13834 

215 14816 

235 14816 

236 14816 

243 11828 

247 14816 

290 11844 

760 1 1828.  14632 

812 14816 

813 11626 

850 14816 

880 14816 

881 14816 

882 14816 

883 14816 

884 14816 

886 1 1844,  14816 

887 14816 

888 12594 

889 11828 

890 11836,  13515 

900 14816 

904 14816 

905 11626,  14816 

908 11626 

912 14816 

913 11626 

960 14816 

3500 11194.  14635 

Proposed  Rules: 

Chapter  IX 14707 

100 13840,  14890 

888 11870 

25  CFR 

Proposed  Rules: 

Ch.  1 14582 

26  CFR 

1 11028,  11906.  12415, 


14636 
Proposed  Rules: 

1 11059,  11060,  11195, 

11950,  12034.  13213,  13393 

28  CFR 

0 11906 

31 13330 

40 13902 

29  CFR 

1910 11194,  13782 

1915 11194,13782.  14218 

1917 13782 

1918 13782 

1926 1 1 194 

1952 12416.  12417 

2509 12328 

2619 13904 

2676 13904 

Proposed  Rules: 

1952 12488 

30  CFR 

914 13038 

936 13040 

944 13367 

950 14368 

Proposed  Rules: 

Ch.  II 14707 

Ch.  VII 13858 

254 13652 

756 13086 

773 13087 

904 14399 

925 11640 

926 13932 

935 14400.  14401 

944 13935 

31  CFR 

356 13906 

500 12885 

32  CFR 

199 12419 

1636 13907 

Proposed  Rules: 

199 12717.  14403 

209 11642 

311 13936 

33  CFR 

100 11629 

110 14220 

117 13629.  14221 

143 13550 

155 13318 

157 13318 

165 12112 

Proposed  Rules: 

117 12178.  13393.  13395. 

13653 
165 14242,  14243,  14245, 

14246 

320 13654 

325 13654 

333 13654 

402 11643 

34  CFR 

3 11907 

75 12096,  12648 

280 14864 

36  CFR 

7 13629 


1230 13908 

Proposed  Rules: 

7 13662 

37  CFR 

1 14488 

38  CFR 

3 12886,  14222 

39  CFR 

20 14370 

3001 12113,  12116 

Proposed  Rules: 

20 14878 

111 ..., 12490 

40  CFR 

9 12670 

52 12121,  12123.  12125. 

12438.  12442.  12446,  12451, 

12453,  12459,  12685,  12688, 

12691,  12695,  12700,  13042, 

13631,  13634,  13908 

58 11907 

61 13912 

63 11029.  12670.  13045 

70 12128.  12478,  13046 

81 12453.  12459.  13368. 

13634 

82 14608 

180 11029.  11032.  12702. 

12703,  12704,  12705,  12707, 
13914 

281 12630.  12709.  14334. 

14371,  14372 

282 12630,  14334 

300 14641,  14645 

372 13047 

721 11033 

Proposed  Rules: 

50 13663 

51 12492 

52 12180,  12184.  12185, 

12519,  12520.  12721,  12722, 
13937,  14708 

53 13663 

58 12492 

60 13937 

61 13938 

63 12723,  13088.  13664 

68 13526 

70 12521,  13088.  13683 

81 12520 

82 14611 

85 12185 

123 14588 

148 .' 11702 

180 13938.  13939.  13941 

194 11060 

261 ,...12525 

266 11702 

268 11702 

271 11702,  12525 

300 13944 

302 12525 

761 13095 

42  CFR 

410 14223 

485 11632 

486 11632 

Proposed  Rules: 

65a 12525 

43  CFR 

2720 12710 


Public  Land  Orders: 

7100 12592 

7117 11045 

7118 11046 

71 19 1 1633 

7120 11633 

7121. 12886 

7122 12887 

7123 12887 

7124 13915 

44  CFR 

65 13049 

67 13050 

152 11236 

Proposed  Rules: 

61 13945 

65 14708 

67 13096,  14710 

206 13945 

45  CFR 

2543 13055 

Proposed  Rules: 

1180 12186 

46  CFR 

2 13550 

30...„ 13318 

32 13318 

70 13318 

90 13318 

172 13318 

Proposed  Rules: 

10 13570 

12 13570 

67 12188 

47  CFR 

1 13636 

2 13071 

5 13636 

15 13071 

24 13915 

32 12137 

36 12137 

61 13637 

65 12137 

73 11909.  11910,  11911, 


13918 

74 14224 

76 14373 

Proposed  Rules: 

Ch.  I .....13102 

1 13396 

2 11644.  13687 

63 11644 

64 12529 

73 12530.  12724.  12725. 

13947 

48  CFR 

2 12366.  12384.  13397 

3 12366.  13397 

4 12366.  12384 

5 12366.  12384,  13397 

6 12366,  13397 

7 12384,  13397 

8 12366,  12384 

9 12366.  12384.  13397 

10 13397 

11 13397 

12 12384.  13397 

13 12366.  13397 

14 12384,  13397 

15 12366.  12384.  13397 

16 12366.  12384.  13397 

22 12366.  13397.  14377 

23 12366.  13397 

25 12366 

27 12366 

28 12366 

29 12366 

32 12366.  12384 

36 12366,  13397 

41 12366 

42 12366,  13397 

43 12366 

44 12366,  13397 

45 12366.  12384 

46 12366.  13397 

47 12366.  13397 

49 12366.  13397 

52 12366.  12384.  13397. 

14377 

53 12366.  12384.  13397 

209 13073 

219 13074 

223 13075 


235 13076 

252 13073.  13075 

701 11911,  12825 

703 11911,  12825 

715 11911.  12825 

724 11911 

731 11911,  12825 

752 11911.  12825 

927 11812 

952 „ 11812 

970 11812 

1517 _ 12712 

1805 14378 

1837 11634 

Ch.  99 12711 

Proposed  Rules: 

Ch.  1 11198 

1 14340 

6 14346 

7 14340 

16 14346 

17 14340 

32 , 14156 

37 14340 

45 12530 

49 14340 

52 12530,  14156.  14340, 

14346 

933 11646 

970 11646 

9904 12725 

49  CFR 

1 11046,  13639.  14225 

107 12139 

192 14379,  14646 

195 14646 

218 : 11047 

382 13369 

391 13369 

393 12146 

564 14226 

571 11913,  13216.  13286. 

13297.  13639 

575 11913 

583 14228 

653 12296 

654 12296,  12298 

661 14174 

1312 13077 


1314 13077 

Proposed  Rules: 

Ch.V 14717 

1 92 1471 4 

195 ....14714 

234 11649 

393 _ 13306 

564 14247 

571 12192.  13688.  14247 

661 14178 

800 „„ 13948 

830 13948 

83l 13948 

50  CFR 

1 7 12483,  1 2887 

204 11050 

280 14381 

285 14381 

301 14651 

611 13780 

625 „ 14230 

646 _ 12592 

651 13078 

654 13918 

663 13377 

672 11915.  12149,  12152. 

13079.  14390 

673 1 1054.  12825 

675 13780.  14390 

676 13780 

681 13380 

675 11915.  12149.  12487. 

14390 

676 11916.  12152 

Proposed  Rules: 

17 11768.  12531,  12728. 

12730.  13105.  13397.  13950, 
14253.  14410 

18 14408- 

20 14194 

222 11951.  14410 

227...„ 14253 

649 14261 

663 11062 

672 13106 

675 13106 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeMy.  It  is  arranged  in  the  order  o4  CFR  tittes.  stock 

numbers,  prices,  arx]  reviston  dales. 

An  astensK  (')  precedes  each  entry  that  has  been  issued  since  last 

Meek  and  which  is  now  available  tor  sale  at  the  Goverrvnent  Printing 

OWc«. 

A  checklist  of  curreru  CFR  volumes  comprisvig  a  complete  CFR  set. 

alK>  appears  in  the  latest  issue  oi  the  LSA  (List  of  CFR  Sections 

AJIactad).  whk:h  is  revised  monMy. 

The  annual  rate  lor  subscription  to  all  revised  volumes  is  S883.00 

domestic,  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  tt>e  Supenntandenl  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 

accompanied  by  remittarKe  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8K)0  a.m.  to  4:00  p.nL  eastern  time,  or  FAX  your  charge  orders 

to  (202)  S1^2233. 

TMto  StocttNirmtMr  Price       Revision  Data 

1.  2  (2  Reserved} (869-a2MXXX)1-«) ... 

3()993Compilafion 
ar>d  Ports  100  end 
»01)  _ (86WjaM0002-l) .... 

4 (86W)26-00003-4)  .... 


$5.00        Jon.  t,  1995 

33.00      '  Jon.  1,  1994 
5.50       Joa  1,  1995 


51 

700-1199 _ 

I200-€nd,  6  (6 
Bawfved) ._ 


.(869-026-00004-2) 23.00        Jon.  1.  1995 

.(W9-026-00005-1) 20.00        Jon.  1,  1995 


...  (869-O22-00006-3) 23.00        Jon.  1,  1994 


71 

0-26-™ 
•27-45  .. 
46-61  -. 

52 

5>209.. 

210-299 (869-022-000 12-«) 32.00 

300-399 „ (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-«99 (869-022-00015-2) ._...     22.00 

900-999 ._. (869-02WI0016-1) 34.00 


.  (86M>22-00007-1) 
.  (86^426-00008-5) 
.(869-02240009-8) 
.(169-022-00010-1) 
™...  (869-022-0001 1-0) 


21.00 
UJOO 
20.00 
30X10 
23.00 


1000-1059  (869-022-00017-9) 

1060-1119  _.  (869-O26-00018-2) 

1120-1199 (869-026-«)019-l  . 

1200-1499  (869-022-00020-9) 

1500-1899  _ (869-022-00021-7) 

1900-1939 (869-022-O0022-5) 

1940-1949  (869-O2W)0023»3) 

1950-1999  (869-026-00024-7) 

2000-£nd (869-026-00025-5) 


23X10 
15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
40.00 
14.00 


Jon.  1, 
Jon.  1, 
•Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  I. 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 


1994 
1995 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1995 
1995 
1994 
1994 
1994 
1994 
T995 
1995 


8 „ (869-022-00026-8) 22.00        Jon.  1.  1994 

9  Parts: 

1-199  (869-022-00027-6)  .. 

200-£nd  „ (869-022-00028-4)  .. 


29.00 
23.00 

10  Parts: 

•0-50 (869-026-00029-8) 30.00 

51-199 „ (869-022-00030-6) 22.00 

200-399 (869-02M)0C31-0) 15.00 

400-«99 _ (869-026-00032-8) 21.00 

500-€nd  (869-022-00033-1) 37.00 

•11  ...\ (869-026-00034-4) 14.00 

1-199  ....'. (869-026-00035-2) 12.00 

200-219 (869-022-00036-5) 16.00 

220-299 _„ (869-022-00037-3) 28X)0 

30O-<99  .._ (869-022-00038-1) 22.00 

500-599 C869-022-00039-0) 20.00 

600-£od  (869-022-00040-3) 3200 


13  (869-022-00041-1) 


30.00 


Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1995 
Jon.  1,  1994 
»Jon.  1,  1993 
Jon.  1,  1995 
Jon.  1,  1994 

Jan.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 


TM* 
14 


Stock  Number 


Price       Revlston  Date 


1-59  _.  (869-022-00042-0)  _....  32.00 

60-139 _._ (869-022-00043-8) 26X» 

140-199 (869-022-00044-6) 13.00 

200-1199 (869-O26-00045-0) 23.00 

1200-ind (869-026-00046-8) 16.00 

0-299  (869-022-00047-1) 15.00 

300-799 (869-022-00048-9) 26.00 

•800-£nd  (869-O26-00049-2) 21.00 

16  Parts: 

0-149  

150-999 

100O*kJ 

17  Parts: 

1-199  

200-239  ...._ 

240-End 

18  Parts: 

1-149  (869-022-00057-*) 16.00 

150-279 (869-022-00058-6) 1900 

280-399  ..._. (869-022-00059-4) 13X)0 

40O-£nd  (869-022-00060-8) 1 1 .00 


.  (869-026-00050-6) 7.00 

.(869-022-00051-9) 18.00 

.  (869-022-00052-7) 25.00 

.(869-O22-O0054-3) 20.00 

.  (869-022-00055- 1> 23.00 

.  (869-022-00056-0) 30.00 


191 

1-199  

20O^nd 


. (869-022-00061-6) 
.  (869-022-00062-4) 


20  Parts: 

1-399  (869-022-00063-2) 

400-499 (869-022-00064-1) 

500-€nd (869-022-00065-9) 


39.00 
12.00 

20X)0 
34.00 
31.00 


21 

1-99  _„... 

lOO-W  .. 

170-199  .. 

200-299.. 

300-499.. 

500-599.. 

600-799.. 

800-1299 

1300-€nd. 


(869-O22-00066-7) 16.00 

(869-022-00067-5) 21.00 

(869-022-00068-3) 21.00 

(869-022-00069-1) 7.00 

......  (869-022-00070-5) 36.00 

(869-022-00071-3)  ......  16.00 

(869-022-00072-1)  .„...  8.50 

......  (869-022-00073-O) 22.00 

(869-022-00074-8) 13X)0 


22  Parts: 

1-299  (869-022-00075-6) 

300-€nd  (869-022-00076-4) 

23  (869-O22-00O77-2) 

24  Parts: 

0-199  (869-022-00078-1) 

200-499 (869-022-00079-9) 

500-699 (869-€22-O008O-2) 

700-1699 (869-022-00081-1) 


32.00 
23.00 

2100 


36.00 
38.00 
20.00 
39.00 


1700-€nd 


(869-022-00082-9) 17.00 


Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1.  1995 
Jon.  1,  1995 

Jon.  1.  1994 
Jon.  1, 1994 
Jon.  1.  1995 

Jon.  1,  1995 
Jon.  1. 1994 
Jon.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apt.  1,  1994 

Apt  1.  1994 
Apr.  1.  1994 
Api.  1.  1994 
Apt  1.  1994 

Apt.  1.  1994 
Apt.  1,  1994 

Apr.  1.  1994 
Apt.  1,  1994 
Apt.  1,  1994 

Apt.  1.  1994 

Apt.  1.  1994 

Apr.  1,  1994 

Apr  1.  1994 

Apt.  1,  1994 

Apt.  1.  1994 

Apt.  1,  1994 

Apt.  1.  1994 

Ap<.  I,  1994 

Apr.  1.  1994 
Apr.  1,  1994 

Apt.  1,  1994 

Apt.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apt.  1,  1994 
Apt.  1,  1994 


25  (869-022-00083-7) 32.00  Apr  1.  1994 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00  Apr.  !.  1994 

§§  1.61-1.169 (869-O22-00085-3) 33.00  Apt.  1,  1994. 

§§  1.170-1.300 (869-022-00086-1) 24.00  Apr.  1,  1994 

§§  1.301-1.400 (869-022-00087-0) 17.00  Apr.  1.  1994 

§§1.401-1440 (869-022-00088-8) 3000  Apr.  1.  1994 

§§1.441-1.500  (869-02200089-6)  22.00  Apr.  1,  1994 

§§1.501-1.640 (869-022-00090-0) 21.00  Apt.  1.  1994 

§§1.641-1.850 (869-022-00091-8) 24.00  Apr.  1,  1994 

§§1.851-1.907 (869-022-00092-6) 26.00  Apr.  1,  1994 

§§1.908-1.1000  (869-022-0(K)93-4) 27.00  Apr.  1,  1994 

§§1.1001-1.1400  .....(869-022-00094-2) 24.00  Apr.  1.  1994 

§§1.1401-€nd (869-022-00095-1) 32.00  Apr.  1,  1994 

2-29  (869-022-00096-9) 24.00  Apt.  1,  1994 

30-39  (869-022-00097-7) 18.00  Apt.  1,  1994 

40-49  (869-022-00098-4) 14.00  Apt.  1,  1994 

50-299 : (869-022-00099-3) 14.00  Apt.  1,  1994 

300-499 (869-022-00100-1) 24.00  Apr.  1.  1994 

500-599 (869-022-00101-9) 600  "Apr.  1,  1990 


Title                                 Stock  Number  Price 

600-£nd  (869-022-00102-7) 8.00 

27  Parts: 

1-199  (869-022-00103-5) 36.00 

200-£nd  (869-022-00104-3) 1300 

28  Parts: 

'•42  (869-022-00105-1)  .. 

43-end (869-022-00106-0)  .. 


Revision  Date 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1994 


27.00 
21.00 


July  1, 
July  1, 


1994 
1994 


29  Parts: 

0-99  

100-499  

500-699  

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-End  


(869-022-00 107-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35.00 

(869-022-00 11 0-8) 17.00 


July  I.  1994 

July  1,  1994 

July  1.  1994 

July  1.  1994 


(869-022-00111-6) 33.00        July  1,  1994 


(869-022-00112-4) 21.00 

(869-022-00113-2) 26.00 

(869-022-00114-1) 33.00 

(869-022-001 15-9) 36.00 


30  Parts: 

'-199  (869-022-00116-7) 

200-699 (869-022-00117-5) 

700-End  (869-022-00118-3) 


27.00 
19.00 
27.00 


31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-End  (869-022-00120-5) 30.00 

32  Parts: 

1-39,  Vol.  I 15,00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 


1-190  (869-022-00121-3) 

191-399 (869-022-00122-1) 

400-629 (869-022-00123-0) 

630-699 (869-022-00 124-8) 

700-799 (869-022-00125-6) 

800-£nd (869-022-00126-4) . 

33  Parts: 

1-124  (869-022-00127-2)  . 

125-199 ,..(869-022-00128-1)  . 

200-End  (869-022-00129-9)  . 

34  Parts: 

1-299  (869-022-00130-2)  . 

300-399 (869-022-00131-1)  . 

400-End  (869-022-00132-9)  . 


31.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
26.00 
24.00 

28.00 
21.00 
40.00 

35  (869-022-00133-7) 12.X 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

200-End  (869-022-00135-3) 37.00 


30.00 
29.00 

16.00 


37  (869-022-00136-1)  ., 

38  Parts: 

0-17  (869-022-00137-0)  .. 

18-End  (869-022-00138-8)  .. 

39  (869-022-00139-6)  .. 

40  Parts: 

1-51  (869-022-00140-0) 39.00 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00 142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

81-85  (869-O22-O0145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

100-149 (869-022-00147-7) 39.00 

150-189 (869-022-00148-5) 24.00 

190-259 (869-022-00149-3) 18.00 

260-299 (869-022-00 150-7) 36,00 

300-399 (869-022-00151-5) 18.00 

400-424 (869-022-00152-3) 27.00 

425-699 (869-022-00153-1) 30.00 

700-789 (869-022-00)54-0) 28.00 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 

July  I.  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 

2 July  I,  1984 

2July  1,  1984 

2  July  1,  1984 

July  1.  1994 

July  1.  1994 

July  1.  1994 

*July  1,  1991 

July  1,  1994 

July  1.  1994 

July  1,  1994 
July  1.  1994 
July  1,  1994 

July  I.  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  I,  1994 
July  1,  1994 


2000        July  1.  1994 


July  1,  1994 
July  1.  1994 

July  1,  1994 

July  1.  1994 
July  1.  1994 
July  1.  1994 
July  1.  1994 
July  I,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 
July  I.  1994 


Title 


Stock  Number 


790-£nd  (869-022-00155-8) 27.ro 

41  Chapters: 

1.  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) I3.ro 

14.ro 

6.ro 

450 

i3.ro 

9.50 


3-6 

7  

8 

9 

10-17 

18. Vol. I, Ports  1-5  1300 

18,  Vol.  II,  Ports  6-19 13  oo 

18,  Vol.  Ill,  Ports  20-52 I3ro 

'9-100 13:00 

1-100  (869-022-00156-6) 9.50 

101  (869-022-00)57-4) 29.ro 

102-2M (869-022-00158-2) 15.ro 

201-End  (869-022-00)59-1) I3.ro 

«  Parts: 

1-399  (869-022-roi60-4) 

400-429 (869-022-00)61-2) 

430-End  (869-022-ro  162-1) 

43  Parts: 

1-999  (869-022-M163-9) 

1000-3999  (869-022-roi64-7) 

4000-End (869-022-00165-5) 


24.ro 

26.ro 
36.ro 

23.ro 
3i.ro 
i4.ro 


Revision  Date 
July  1.  1994 

^July  1,  1984 

^  July  1,  1984 

3  July  1.  1984 

'July  1,  1984 

JJuty  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

^July  1.  1984 

iJuly  1,  1984 

^July  1,  1984 

^July  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Oct.  1.  1994 
Oct.  ).  )994 
Oct.  1    1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 


** (869-022-roi66-3) 27.ro       Oct.  1.  1994 

45  Parts: 

1-199  (869-022-M 167-1) 22.ro 

200-499 (869-022-00)68-0) 15.ro 

500-1 199 (869-022-M169-8) 32.ro 

1200-End (869-022-roi70-l) 26.ro 

46  Parts: 

1-40  (869-022-ro  171-0) 20.ro 

41-69  (869-022-00)72-8) 16.ro 

70-89  (869-022-00173-6) 8.50 


90-139 (869-022-00)74-4) 

140-155 (869-022-00175-2) 

156-165 (869-022-00)76-1) 

'66-199 (869-022-00177-9) 

200-499 (869-022-ro  17fr-7) 

500-End  (869-022-00179-5) 

47  Parts: 

0-19  (869-022-ro) 80-9) 

20-39  (869-022-00 18 1-7)  . 

40-69  (869-022-ro  182-5)  . 

70-79  (869-022-00)83-3)  . 

80-End  (869-022-00184-1)  . 


i5.ro 
i2.ro 
i7.ro 
i7.ro 
2i.ro 
i5.ro 

25.ro 
20.ro 
i4.ro 
24.ro 
26.ro 

48  Chapters: 

1  (Parts  1-51)  (869-022-ro  185-0) 36.ro 

1  (Ports  52-99)  (869-022-ro  186-8) 23.ro 

2  (Ports  201-251) (869-022-ro  187-6) 16.ro 

2  (Ports  252-299) (869-022-ro  188-4) 13.ro 

3-6 (869-022-ro  189-2) 23.ro 

7-14  (869-022-ro  190-6) 30.ro 

15-28  (869-022-roi91-4) 32.ro 

29-End  (869-022-roi92-2) 17.ro 

49  Parts: 

1-99  (869-022-roi93^1) 24.ro 

100-177 (869-022-ro  194-9) 30.ro 

178-199 (869-022-ro  195-7) 21.ro 

200-399 (869-022-ro  196-5) 30.ro 

400-999 (869-022-ro  197-3) 35.ro 

1000-1199  (869-022-roi9&-1) 19.ro 

1200-End (869-022-ro  199-0) 15.ro 

50  Parts: 

1-199  (869-022-ro200-7)  . 

200-599 (869-022-00201-5) ., 

600-End  (869-022-00202-3)  .. 

CFB  Index  and  Findings 
Aids (869-022-00053-5) .. 


25.ro 
22.ro 
27.ro 


38.ro 


Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
'Oct.  1.  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  I,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1.  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct  1,  1994 
Oct.  I,  1994 
Oct.  1.  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Jon.  1.  1994 


UMI 


VI 
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TMa                                     Stock  Number  Price       Revision  Dale 

Corptete  1995  CFB  set - -  843.00  1995 

MKtOlKhe  CFR  Edition: 

Complete  set  (ooe-time  modmg)  „ 1M.0O  1992 

CorxJlete  set  (one-time  moling) 223.00  )993 

Complete  set  (one-time  moiBng) 244.00  1994 

Subscipton  (mailed  OS  issued)  264i30  1995 

mdlviduo*  copies ~ lOO  1995 


■Because  Me  3  is  on  onnuai  compitofion.  ItK  volume  and  aH  previous  volumes 
slyxid  be  lelovted  as  o  petmonent  refetence  soucce. 

'the  July  1.  1985  edition  of  32  CfR  Potts  1-189  contains  o  note  only  lot 
Ports  1-39  inclusive.  Fa  the  lull  text  ol  ttie  Defense  Acouisition  Beguiabore 
in  Ports  )-39.  consult  Wie  ttitee  CFR  volumes  issued  as  ol  July  1,  1984.  contonng 
those  pails. 

'the  July  1,  1985  edition  of  41  CFB  Chopteis  t-100  contains  a  note  only 
for  Chapteis  1  to  49  inclusive.  For  the  luM  text  of  procurement  legiiokont 
m  Chapters  I  to  49,  consult  the  eleven  cn  volumes  issued  as  ol  July  1 
1964  coolcirtng  those  chopleis. 

*No  omendments  to  this  volume  weie  promulgated  durif>g  the  period  Apt 
1,  1990  to  Ktar.  31,  1994.  The  CFR  volume  issued  April  1,  1990,  sNmM  be 
retained. 

sNo  amendments  to  this  volume  weie  promutpoted  dumg  the  period  >iy 
1. 1991  to  Jww  30.  1994.  The  CFB  volume  issued  Juty  t,  1991.  should  be  tetanied 

*Mo  amendments  lo  tt»s  volume  were  promulgated  during  the  peiiod  Januoy 
1,  1993  to  December  31,  1994.  The  CFB  volume  issued  January  1.  1993,  shoUd 
beietoned. 

'I*)  amendments  to  itn  volume  were  promulgoted  during  tt»e  period  October 
1,  1993,  to  September  30.  1994  The  CFB  volume  issued  October  t.  1993,  should 
beretctned 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(THREE  BRIEFINGS) 


WHEN: 


WHERE: 


March  23  at  9:00  am  and  1:30  pm 
April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas,  TX  75242 

1-800-366-2998 
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RULES 

Air  quality  implementation  plans;  approval  and 
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Rules  and  Regulations 


Federal  Register 
Vol.  60,  No.  54 
Tuesday.  March  21,  199S 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  tegal  effect,  most  of  vwhich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  fir^  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7CFRParts916arKl917 
[Docksl  No.  FV95-«1»>1-IFR] 

Nectarinea  arxl  Peachea  Grown  in 
Callfomla;  Revlaion  of  Handling 
Requirementa  for  Freah  Nectarinea 
artdPeaehea 

AGENCY:  Agrictiltural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  writh  request 

for  conunents. 

SUMMARY:  This  rule  revises  the  handling 
requirements  for  California  nectarines 
and  peaches  by  modifying  the  size, 
maturity,  container,  and  pack 
requirements  for  firesh  shipments  of 
these  fruits,  beginning  with  1995  season 
shipments.  This  rule  enables  handlers  to 
continue  shipping  fresh  nectarines  and 
peaches  meeting  consiuner  needs  in  the 
interest  of  producers,  handlers,  and 
consumers  of  these  fruits. 
DATES:  Effective  April  1, 1995. 
Conunents  which  are  received  by  April 
20, 1995  will  be  considered  prior  to 
issuance  of  any  final  rule. 
AOOftESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  Room  2523-S. 
Washington.  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clwk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson.  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 


2523-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2861;  or  Terry 
Vawter,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  2202  Monterey  Street. 
Suite  102B,  Fresno.  California,  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  917 
[7  CFR  Parts  916  and  917)  regulaUng  the 
handling  of  nectarines  and  peaches 
grown  in  California,  hereinafter  referred 
to  as  the  orders.  The  orders  are  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Dei}artment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  premnpt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 


in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  imique  in  that  they  ar« 
brought  about  through  group  action  of 
essentially  sraaU  entities  acting  on  their 
own  behall  Thus,  both  statutes  have 
small  entity  orientation  and   . 
compatibility. 

There  are  about  300  California 
nectarine  and  peadi  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  about  1,800  producers  of 
these  fiiiits  in  California.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  end  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000. 
A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Nectarine  Administrative 
Conmiittee  (NAC)  and  the  Peach 
Commodity  Committee  (PCC)  met 
December  7,  1994,  and  recommended 
that  the  handling  requirements  for 
California  nectarines  and  peaches  be 
revised,  respectively.  These  committees 
meet  prior  to  and  during  each  season  to 
review  the  rules  and  regulations 
effective  on  a  continuous  basis  for 
Cahfomia  nectarines  and  p>eaches  under 
the  orders.  Committee  meetings  are 
open  to  the  public,  and  interested 
persons  may  express  their  views  at  these 
meetings.  TTie  E)epartment  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  detennines  whether 
modification,  susf)ension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
poUcy  ofthe  Act. 

Container  and  Pack  Requirements 
(Nectarines) 

Section  916.350  specifies  container 
and  pack  requirements  for  fi«sh 
nectarine  shipments.  Paragraph 
{a)(4)(iv)  of  §  916.350  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
ftnit.  The  size  designations  specify  the 
maximum  number  of  nectarines  in  a  16- 
pound  sample  for  each  tray-pack  size 
designation.  This  rule  revises  paragraph 
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(a){4)(iv)  of  §916.350  by  modifying  two 
size  designations  for  the  weight-count 
standards  in  Column  B  of  TABLE  I  for 
early-season  and  mid-season  nectarine 
varieties.  This  table  was  added  prior  to 
the  1994  season.  Research  conducted  by 
the  NAC  indicated  that  early-season  and 
mid-season  fruit  weigh  less  than  late- 
season  fruit  and  therefore  different 
weight-count  standards  were 
established  for  late-season  fruit.  Results 
from  further  research  during  the  1994 
season  suggest  that  some  minor 
modifications  of  TABLE  I  are  necessary 
to  provide  for  more  accurate  weight- 
count  standards  for  early-season  and 
mid-season  nectarines. 

The  NAC  recommended  these  revised 
weight-count  standards  for  nectarines 
after  a  comprehensive  review  of  the 
relationships  between  the  tray-pack 
containers  and  loose-filled  or  tight-filled 
containers  for  early-season  and  mid- 
season  nectarine  varieties.  Specifically, 
the  NAC's  recommendation  provides 
that  the  maximum  number  of  nectarines 
of  size  80  in  a  16-pound  sample  of  early- 
season  and  mid-season  fruit  is  more 
appropriately  75  rather  than  76.  Also, 
the  maximum  number  of  nectarines  of 
size  64  in  a  16-pound  sample  of  early- 
season  and  mid-season  fruit  is  more 
appropriately  55  rather  than  56. 

PacK  regulations  provide  for  uniform 
packing  practices.  In  particular,  weight- 
count  standards  provide  for 
comparability  between  fruit  packed  in 
loose-filled  or  tight-filled  containers  and 
fruit  packed  in  tray-pack  containers. 

According  to  the  NAC,  packers 
occasionally  moved  fruit  from  tray-pack 
containers  to  loose-filled  or  tight-filled 
containers.  This  activity  has  led  to  an 
awareness,  in  regard  to  early-season  and 
mid-season  varieties,  that  fruit  which 
was  of  proper  size  when  tray-packed 
exceeded  the  maximum  number  of 
nectarines  for  the  16-pound  sample  for 
corresponding  loose-filled  or  tight-filled 
containers.  In  some  instances,  these 
samples  would  need  additional  pieces 
of  fruit  to  meet  the  16-pound  weight 
requirement,  thus  causing  the  pack  to  be 
marked  smaller  than  its  equivalent  tray- 
pack  size.  When  packs  are  marked  with 
a  smaller  size,  the  container  is  generally 
sold  for  a  lower  price.  Revised  and 
refined  weight-count  standards  for 
early-season  and  mid-season  varieties 
should  provide  for  more  accurate 
marking  of  size  when  packed  in  loose- 
filled  or  tight-filled  containers 
compared  to  equivalent  sizes  that  are 
tray  packed.  These  regulations  provide 
for  uniformly  packed  containers  of 
nectarines. 

Currently,  under  the  marketing  order 
the  minimum  maturity  requirement  for 
nectarines  grown  in  California  is  U.S. 


Mature,  which  means  that  the  nectarine 
has  reached  the  stage  of  growth  which 
will  insure  a  proper  completion  of  the 
ripening  process.  A  higher  maturity 
standard  is  defined  as  California  "Well 
Matured."  which  is  a  condition 
distinctly  more  advanced  than  mature. 

This  rule  adds  a  definition  of  "tree 
ripe"  to  paragraph  (b)  of  section 
916.350.  According  to  the  NAC,  "tree 
ripe"  is  an  optional  marking  without 
regard  to  maturity  that  is  stamped  on 
containers  of  nectarines.  Currently  there 
is  no  definition  of  "tree  ripe".  As  a 
result  of  inquiries  from  the  industry  and 
the  trade,  the  NAC  recommended 
defining  "tree  ripe"  so  that  it  has  a 
standard  meaning.  In  the  past,  there  has 
been  no  definition  of  "tree  ripe" 
although  fruit  boxes  marked  "tree  ripe" 
had  to  meet  the  minimum  marketing 
order  maturity  standard  of  U.S.  Mature. 
Handlers  have  been  able  to  stamp  any 
maturity  level,  including  U.S.  Mature, 
as  "tree  ripe"  due  to  a  lack  of  any 
definition  for  this  nomenclature.  The 
NAC  stated  that  in  some  instances, 
handlers  have  stamped  "tree  ripe"  on 
every  box  of  fruit  they  packed  all 
season.  There  is  growing  concern  within 
the  industry  that  fruit  packed  at  the 
lower  level  of  acceptable  maturity  do 
not  represent  what  is  most  commonly 
perceived  as  tree  ripe.  By  requiring  that 
fruit  must  be  at  a  minimum  California 
Well  Matured  maturity  standard  in 
order  to  be  marked  "tree  ripe"  will  help 
ensure  that  buyer  expectations  are  met. 

Maturity  Requirements  (Nectarines) 

Section  916.356  specifies  maturity 
requirements  for  fresh  nectarines  in 
paragraph  (a)(l)(i),  including  TABLE  I, 
for  fruit  being  inspected  and  certified  as 
meeting  the  maturity  requirements  for 
"well  matured"  fruit.  Such  maturity 
requirements  are  based  on  maturity 
measurements  which  are  generally 
recognized  in  terms  of  maturity  guides 
(e.g..  color  chips)  specified  in  paragraph 
(a)(l)(i)  and  TABLE  I  of  §  916.356  for 
nectarines.  This  rule  revises  TABLE  I  of 
paragraph  (a)(l)(i)  of  §916.356  for 
nectarines  to  change  the  maturity  guide 
for  one  nectarine  variety. 

Specifically,  a  change  in  color 
standard  was  recommended  for  Alshir 
Red  from  L  to  J.  In  a  corresponding 
action,  the  tolerance  for  the  Alshir  Red 
variety  that  states  "except  not  less  than 
an  aggregate  area  of  95%  of  fruit  surface 
shall  meet  the  color  standard 
established  for  the  variety"  is  deleted. 

These  changes  for  this  nectarine 
variety  are  based  on  a  continuing  review 
of  its  individual  maturity 
characteristics,  and  the  identification  of 
the  appropriate  color  chip 


corresponding  to  the  "well  matured" 
level  of  maturity  for  such  variety. 

Si2e  Requirements  (Nectarines) 

Section  916.356  specifies  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2)  through  (a)(9).  This 
rule  revises  §916.356  to  establish 
variety-specific  size  requirements  for 
fourteen  nectarine  varieties  that  were 
produced  in  commercially  significant 
quantities  of  more  than  10,000  packages 
for  the  first  time  during  the  1994  season. 

Size  regulations  are  put  in  place  to 
improve  fruit  quality  by  allowing  fruit 
to  stay  on  the  tree  for  a  greater  length 
of  time  which  not  only  improves 
maturity  and  therefore  the  quality  of  the 
product  but  also  size  and  increases  the 
number  of  packed  boxes  of  nectarines 
per  acre.  This  provides  greater 
consumer  satisfaction,  more  repeat 
purchases  and  therefore  increases 
returns  to  growers.  Varieties 
recommended  for  specific  size 
regulation  have  been  reviewed  and 
recommendations  are  based  on  the 
characteristics  of  the  variety  to  attain 
minimum  size. 

Paragraph  (a)(4)  is  revised  to  include 
the  Arctic  Glo,  May  Jim.  and  Red  Glo 
varieties;  and  paragraph  (a)(6)  of 
§  916.356  is  revised  to  include  the 
Arctic  Queen,  How  Red,  La  Pinta,  Red 
Fred,  Royal  Glo,  Royal  Red,  Ruby 
Diamond,  Spring  Bright,  Summer  Blush. 
424-195,  and  Nectarine  23  varieties. 

This  rule  also  revises  §916.356  to 
remove  six  nectarine  varieties  from  the 
variety-specific  size  requirements 
specified  in  the  section  because  less 
than  5,000  packages  of  each  of  these 
varieties  were  produced  during  the  1994 
season.  Paragraph  (a)(2)  of  that  section 
is  revised  to  remove  the  Aurelio  Grand 
and  Maybelle  nectarine  varieties; 
paragraph  (a)(4)  is  revised  to  remove  the 
Grand  Stan  variety;  and  paragraph  (a)(6) 
is  revised  to  remove  the  Autumn  Grand, 
Le  Grand,  and  Super  Red  nectarine 
varieties.  Nectarine  varieties  removed 
from  the  nectarine  variety-specific  list 
become  subject  to  the  non-listed  variety 
size  requirements  specified  in 
paragraphs  (a)(7),  (a)(8),  and  (a)(9)  of 
§916.356. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  Sizes  of  fruit.  This  rule 
is  designed  to  establish  minimum  size 
requirements  for  fresh  nectarines 
consistent  with  expected  crop  and 
market  conditions. 


Container  and  Pack  Requirements 
(Peaches) 

Section  917.442  currently  specifies 
container  and  pack  requirements  for 
fresh  peach  shipments.  Paragraph 
(a)(4)(iv)  of  §917.442  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
maximum  number  of  peaches  in  a  16- 
pound  sample  for  each  tray  pack  size 
designation.  This  rule  revises  paragraph 
(a)(4)(iv)  of  §  917.442  by  modifying 
three  size  designations  for  the  weight- 
count  standards  in  Column  B  of  TABLE 
I  for  early-season  and  mid-season  peach 
varieties.  Research  conducted  by  the 
PCC  indicated  that  early-season  and 
mid-season  fruit  weighs  less  than  late- 
season  fruit  and  the  weight-count 
standards  were,  therefore,  modified 
based  on  that  consideration.  Results 
from  the  1994  season  suggest  that  some 
minor  modifications  of  TABLE  I  are 
necessary  to  further  correct  the  weight- 
count  differences  between  early-season 
and  mid-season  peaches,  and  late- 
season  peaches. 

The  PCC  recommended  the  revised 
container  marking  requirement  changes 
for  peaches  after  a  comprehensive 
review  of  the  appropriate  size  pack- 
count  relationships  between  the  tray- 
pack  containers  and  loose-filled  or  tight- 
filled  containers  for  early-season  and 
mid-season  peach  varieties  prior  to  the 
1995  season.  Specifically,  the  PCC's 
recommendation  provides  that  the 
maximum  number  of  peaches  of  size  84 
in  a  16-pound  sample  of  early-season 
and  mid-season  fruit  is  more 
appropriately  83  rather  than  85.  Also, 
the  maximum  number  of  peaches  of  size 
70  in  a  16-pound  sample  of  early-season 
and  mid-season  fruit  is  more 
appropriately  64  rather  than  66.  The 
maximum  number  of  peaches  of  size  60 
in  a  16-pound  sample  of  early-season  to 
mid-season  fruit  is  more  appropriately 
50  rather  than  47. 

In  making  this  revision,  a  conforming 
change  is  required  in  §  917.459(a)(4)(iii) 
which  is  referenced  in  TABLE  I.  Section 
917.459(a)(4)(iii)  currently  provides  a 
maximum  number  of  85  peaches  in  a 
16-pound  sample  of  early-season  and 
mid-season  fruit.  This  revision  will 
modify  the  maximum  number  of 
peaches  in  a  16-pound  sample  of  early- 
season  and  mid-season  fhiit  to  83  pieces 
of  fruit  from  the  current  85  pieces  of 
fruit. 

Pack  regulations  provide  for  uniform 
packing  practices.  In  particular,  weight- 
count  standards  provide  for  equality 
between  packs  of  loose-filled  or  tight- 
filled  sizes  to  fhiit  sizes  packed  in  tray- 


pack  styles.  Varieties  harvested  early  in 
the  season  and  packed  in  loose-filled  or 
tight-filled  pack  styles  have  had  more 
difficulty  being  equal  in  size  to  tray- 
pack  style  of  packing. 

According  to  the  PCC,  packers 
occasionally  moved  fruit  from  tray-pack 
styles  of  pack  to  loose-filled  or  tight- 
filled  pack  styles.  This  activity  has  led 
to  an  awareness,  especially  in  regard  to 
early-season  varieties,  that  fruit  which 
was  of  proper  size  when  tray-packed 
exceeded  the  maximum  number  of 
nectarines  for  the  16-pound  sample  for 
corresponding  loose-  or  tight-filled  pack 
size.  In  some  instances,  these  samples 
would  need  as  many  as  10  additional 
pieces  of  fruit  to  meet  the  16-pound 
weight  requirement,  thus  causing  the 
pack  to  be  "marked"  smaller  than  its 
equivalent  tray-pack  size.  When  packs 
are  "marked"  smaller  this  causes  the 
container  to  be  sold  for  a  lower  price. 
During  the  1994  season  new  weight- 
count  assignments  for  early  varieties 
were  in  place.  Research  continued  with 
the  purpose  of  possible  refinement  of 
those  weight-count  assignments. 

Revisedand  refined  weight-count 
standards  for  early  varieties  should 
provide  for  more  accurate  marking  size 
when  packed  in  loose-filled  or  tight- 
filled  pack  styles  compared  to 
equivalent  sizes  that  are  tray  packed. 
These  regulations  provide  for  uniformly 
packed  containers  of  peaches. 

Currently,  under  the  marketing  order 
the  minimum  maturity  requirement  for 
peaches  grown  in  California  is  U.S. 
Mature,  which  means  that  the  peach  has 
reached  the  stage  of  growth  which  will 
insure  a  proper  completion  of  the 
ripening  process.  A  higher  maturity 
standard  is  defined  as  California  "Well 
Matured,"  which  is  a  condition 
distinctly  more  advanced  than  mature. 

This  rule  adds  a  definition  of  tree  ripe 
to  section  917.442  paragraph  (b). 
According  to  the  PCC,  tree  ripe  is  an 
optional  marking  without  regard  to 
maturity  that  is  stamped  on  containers 
of  peaches.  Currently  there  is  no 
definition  of  tree  ripe.  As  a  result  of 
inquiries  from  the  industry  and  the 
trade,  the  PCC  wants  to  define  tree  ripe 
so  that  its  interpretation  is  consistent 
with  other  descriptive  markings.  In  the 
past  there  has  been  no  definition  of  tree 
ripe  although  fruit  boxes  marked  "tree 
ripe"  had  to  meet  minimum  marketing 
order  standards.  Handlers  have  been 
able  to  stamp  any  maturity  level, 
including  U.S.  Mature,  as  tree  ripe  due 
to  a  lack  of  any  definition  for  this 
nomenclature.  The  PCC  states  that  in 
some  instances  in  the  past,  it  is  known 
that  some  handlers  have  stamped  tree 
ripe  on  every  box  of  fruit  they  packed 
all  season.  There  is  growing  concern 


among  the  industry  that  fruit  packed  at 
the  lowest  levels  of  maturity  do  not 
represent  what  is  most  commonly 
perceived  as  tree  ripe.  By  requiring  fruit 
be  at  a  minimum  California  "Well 
Matured"  maturity  standard  in  order  to 
be  marked  tree  ripe  will  help  ensure 
that  buyer  expectations  are  met. 

Maturity  Requirements  (Peaches) 

Section  917.459  specifies  maturity 
requirements  for  fresh  peaches  in 
paragraph  (a)(l)(i),  including  TABLE  I, 
for  fruit  being  inspected  and  certified  as 
meeting  the  maturity  requirements  for 
"well  matured"  fhiit.  Such  maturity 
requirements  are  based  on  maturity 
measurements  which  are  generally 
recognized  in  terms  of  maturity  guides 
(e.g.,  color  chips)  specified  in  paragraph 
(a)(l)(i)  and  TABLE  I  of  §917.459  for 
peaches.  This  rule  revises  TABLE  I  of 
paragraph  (a)(l)(i)  of  §  917.459  for 
peaches  to  change  the  maturity  guide  for 
the  David  Sun,  King's  Red,  Crimson 
Lady  and  Johnny's  White  peach 
varieties. 

The  SPI  recommended  these  changes 
for  these  peach  varieties  based  on  a 
continuing  review  of  their  individual 
maturity  characteristics,  and  the 
identification  of  the  appropriate  color 
chip  corresponding  to  the  "well 
matured"  level  of  maturity  for  such 
varieties. 

Size  Requirements  (Peaches) 

Section  917.459  specifies  size 
requirements  for  fresh  peaches  in 
paragraphs  (a)(2)  through  (a)(6),  and 
paragraphs  (b)  and  (c).  This  rule  revises 
§917.459  to  establish  variety-specific 
size  requirements  for  eight  peach 
varieties  that  were  produced  in 
commercially  significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1994  season. 

Size  regulations  are  put  in  place  to 
improve  fruit  quality  by  allowing  fruit 
to  stay  on  the  tree  for  a  greater  length 
of  time  which  not  only  improves 
maturity  and  therefore  the  quality  of  the 
product  but  also  size  and  increases  the 
number  of  packed  boxes  of  peaches  per 
acre.  This  provides  greater  consumer 
satisfaction,  more  repeat  purchases  and 
therefore  increases  returns  to  growers. 
Varieties  recommended  for  specific  size 
regulation  have  been  reviewed  and 
recommendations  are  based  on  the 
characteristics  of  the  variety  to  attain 
minimum  size. 

In  §917.459  paragraph  (a)(5)  is 
revised  to  include  the  Snow  Brite  and 
Sugar  May  peach  varieties;  and 
paragraph  (a)(6)  is  revised  to  include  the 
August  Delight,  Autumn  Rose,  Red  Boy, 
Royal  Lady,  September  Snow,  and 
Summer  Sweet  peach  varieties. 


UMI 


14894        Federal  Register  /  Vol.  60.  No.  54  /  Tuesday.  March  21,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  54  /  Tuesday.  March  21,  1995  /  Rules  and  Regulations        14895 


This  rule  also  revises  §917.459  to 
remove  two  peach  varieties  from  the 
variety-specific  size  requirements 
specified  in  that  section,  because  less 
than  5.000  packages  of  each  of  these 
varieties  were  produced  during  the  1994 
season.  In  §917.459  paragraph  (a)(4)  of 
§917.459  is  revised  to  remove  the 
Morning  Sun  peach  variety;  and 
paragraph  (a)(6)  is  revised  to  remove  the 
Golden  Lady  peach  variety.  Peach 
varieties  removed  from  the  variety- 
specific  list  become  subject  to  the  non- 
listed  variety  size  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
§917.459. 

The  removal  of  the  Morning  Sun 
variety  from  paragraph  (a)(4)  results  in 
there  being  no  varieties  regulated  within 
size  84  for  the  1995  season.  Since  the 
variety-specific  list  is  subject  to  change 
from  one  season  to  another,  the 
Department  wishes  to  reserve  paragraph 
number  §  916.459(a)(4)  for  future 
regulation  of  peaches  at  size  84. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consumer 
acceptance  levels  for  various  sizes  of 
fruit.  This  rule  is  designed  to  establish 
minimum  size  requirements  for  fresh 
peaches  consistent  with  expected  crop 
and  market  conditions. 

This  rule  reflects  the  committees'  and 
the  Department's  appraisal  of  the  need 
to  revise  the  handling  requirements  for 
California  nectarines  and  peaches,  as 
specified.  The  Department's 
determination  is  that  this  rule  will  have 
a  beneficial  im{>act  on  producers, 
handlers,  and  consumers  of  California 
nectarines  and  peaches. 

This  rule  estaolishes  handling 
requirements  for  fresh  California 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions, 
and  will  help  ensure  that  all  shipments 
of  these  fruits  made  each  season  will 
meet  acceptable  handling  requirements 
established  under  each  of  these  orders. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  provide 
fruit  desired  by  consumers.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producers, 
handlers,  and  consumers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  the  rule,  as  hereinafter  set 


forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that' 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  ilie  Federal  Register 
because:  (1)  California  nectarine  and 
peach  growers  and  handlers  should  be 
apprised  of  this  rule  as  soon  as  possible, 
since  early  shipments  of  these  fruits  are 
expected  to  begin  about  April  1;  (2)  this 
rule  relaxes  grade  requirements  for 
peaches  and  size  requirements  for 
several  nectarine  and  peach  varieties; 
(3)  California  nectarine  and  peach 
handlers  are  aware  of  these  revised 
requirements  recommended  by  the 
committees  at  public  meetings,  and  they 
will  need  no  additional  time  to  comply 
with  such  requirements;  and  (4)  the  rule 
provides  a  30-day  comment  period,  and 
any  written  comments  received  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 

List  of  Subjects 

7CFRPart916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7CFRPart917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  916  and  917  are 
amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  916.350  is  amended  by 
revising  TABLE  I  of  paragraph  (a)(4)(iv) 
and  paragraph  (b)  to  read  as  follows: 

§  91 6.350    California  Nectarine  Container 
and  Pack  Regulation. 

(a)  *  *  * 
(4)*  *  * 
(iv)  *   *   * 

Table  I— Weight-Count  Standards 
FOR  Nectarines  Packed  in  Loose 
OR  Tight-Filled  Containers 


Table  I— Weight-Count  Standards 
FOR  Nectarines  Packed  in  Loose 
OR  Tight-Filled  Containers— 
Continued 


Column  A ' 

Column  B  ^ 

88    

83 

84             

78 

80 

75 

72            

67 

70 

60 

64 

55 

60 

49 

56 

46 

54 

40 

50            

38 

48 

35 

42 

31 

40 

30 

36 

25 

34 

23 

32                 

22 

30 

19 

Column  A ' 

Column  B  2 

1 08 

100 

96 

90 

'  Tray  Pack  Size  Designation. 

2  Maximum  Number  of  Nectarines  in  a  16- 
pound  Sample  Applicable  to  Varieties  Speci- 
fied in  Paragraphs  (a)(2)(ii),  (a)(3)(ii),  (a)(4)(ii), 
{a)(5)(li),  (a)(7)(ii).  and  (a)(8)(ii)  of  §  916.356. 


(b)  As  used  in  this  section,  standard 
pack  and  fairly  uniform  in  size  shall 
have  the  same  meanings  as  set  forth  in 
U.S.  Standards  for  Grades  of  Nectarines 
(§§  51.3145  to  51.3160)  and  all  other 
terms  shall  have  the  same  meaning  as 
when  used  in  the  amended  marketing 
agreement  and  order.  No.  12B  standard 
fniit  box  measures  2Vb  to  7V«  x  11 V^  x 
16Vh  inches.  No.  22D  standard  lug  box 
measures  2Vh  to  7Vh  X  13V2  X  16V« 
inches,  No.22E  standard  lug  box 
measures  8%  x  13V2  x  16Vh  inches.  No. 
22G  standard  lug  box  measures  7%  to 
7V2  X  13V4  X  15%  inches.  All 
dimensions  are  given  in  depth  (inside 
dimension]  by  width  by  length  (outside 
dimension).  Individual  consumer 
packages  means  packages  holding  15 
pounds  or  less  net  weight  of  nectarines. 
"Tree  ripe"  means  fruit  shipped  and 
marked  as  tree  ripe  must  meet  minimum 
California  Well  Matured  standards. 

3.  Section  916.356  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1).  (a)(l)(i).  Table  I,  (a)(2) 
introductory  text,  (a)(4)  introductory 
text,  and  (a)(6)  introductory  text  to  read 
as  follows: 

§  91 6.356    California  Nectarine  Grade  and 
Size  Regulation. 

(a)  During  the  period  beginning  April 
1  and  ending  October  31.  no  handler 
shall  ship: 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 


Table 


Coiuinn  A  variety 


Alshir  Red 

Ama  Lyn „... 

Apache 

April  GIo  

Armking  

August  Glo  

August  Red  

Aurelio  Grand 

Autumn  Delight .... 

Autumn  Grand 

Bob  Grand 

Clinton-Strawtierry 

Del  Rio  Rey 

Desert  Dawn  

Early  Diamond , 

Eariy  May  , 

Eariy  May  Grand  . 

EartyStar  

Early  Sungrand  .... 
Fairlane  


Column  B 

maturity 

guide 


J 
G 
G 

H 
B 
L 
J 
F 
M 
L 
L 
H 
G 
G 
J 
F 
H 
G 
H 
M 


have  fairly  light  colored,  fairly  smooth 
scars  which  exceed  an  aggregate  area  of 
a  circle  %  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  V2 
inch  in  diameter:  Provided  further,  That 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fruit  that  is  not 
well  formed  but  not  badly  misshapen. 
The  Federal  or  Federal-State  Inspection 
Service  shall  make  final  determinations 
on  maturity  through  the  use  of  color 
guides  or  such  other  tests  as  determined 
appropriate  by  the  inspection  agency. 

(i)  "The  Federal  or  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  TABLE  I  in  making 
maturity  determinations  for  the 
specified  varieties  when  inspecting  to 
the  "well  matured"  level  of  maturity. 
For  these  varieties,  not  less  than  90 
percent  of  any  lot  shall  meet  the  color 
guide  established  for  the  variety,  and  an 
aggregate  area  of  not  less  than  90 
percent  of  the  fruit  surface  shall  meet 
the  color  guide  established  for  the 
variety,  except  that  for  the  Fairlane. 
Tom  Grand,  and  61-61  varieties  of 
nectarines,  not  less  than  an  aggregate 
area  of  80  percent  of  the  fruit  surface 
shall  meet  the  color  guide  established 
for  the  variety.  For  varieties  not  listed, 
the  Federal  or  Federal-State  Inspection 
Service  will  use  such  tests  as  it  deems 
proper.  A  variance  for  any  variety  from 
the  application  of  the  maturity  guides 
specified  in  TABLE  I  may  be  granted 
during  the  season  to  reflect  changes  in 
crop,  weather,  or  other  conditions  that 
would  make  the  specified  guides  an 
inappropriate  measure  of  "well 
matured." 


Table  I— Continued 


Column  A  variety 


Fantasia 

Firet)rite  

Flamekist 

Flaming  Red 

Flavor  Grand  

Flavortop  

Flavortop  I  

Gee  Red 

Gokj  King  

Granderti , 

Grand  Stan 

Hi-Red  

Independence  

July  Red  

June  Glo 

June  Grand  . 

Kent  Grand 

Kism  Grand  

Larry's  Grand  

Late  Le  Grand 

Late  Tina  Red  

Le  Grand  

Maybelle „... 

May  Diamond 

Mayfair _. 

May  Fire  

May  Gk) 

May  Grand  „ 

May  Kist  

Mayred  

Mkl  Gk> 

Mike  Grand 

Moon  Grand  

Niagara  Grarxl 

Pacifk:  Star 

P-R  Red  

Red  Diamond 

Red  Delight  

Red  Free  

Red  Glen „... 

Red  Grand  .._ „.., 

Red  Jim 

Red  June , 

Red  Lion , 

Red  May 

Regal  Grand 

Rio  Red  „, 

Royal  Delight 

Royal  Giant  

Ruby  Qrand 

Ruby  Sun  _ 

Scartet  Red  

September  Grand .... 

September  Red 

Sheri  Red  

Sierra  Star/181-119 

Son  Red  

Sparkling  June  

Sparitling  May  

Sparkling  Red 

Spring  Diamond  

SJxing  Grand 

Spring  Red  

Springtop  

Stan's  Grand 

Star  Bright  , 

Star  Brite  

Star  Grand 

Summer  Beaut 

Summer  Blush 


Column  B 

maturity 

guide 


J 
H 
L 
K 
G 
J 
K 
H 
H 
J 
F 
J 
H 
L 
H 
G 
L 
J 
M 
L 
I 

H 
F 
I 

C 
H 
H 
H 
H 
B 
L 
H 
M 
H 
G 
L 
M 
I 

L 
J 
H 
L 
G 
J 
J 
L 
L 
F 
I 

J 
J 
K 
L 
L 
J 
G 
L 
M 
J 
L 
M 
G 
H 
B 
C 
G 
J 
H 
H 
J 


Table  I— Continued 


Column  A  variety 

Column  B 

maturity 

gukte 

Summer  Bright  

Summer  Diamond  

J 
M 

Summer  Fire  

L 

Summer  Grand 

L 

Summer  Lion 

M 

Summer  Red 

L 

Summer  Star „ 

Sunburst _ 

Sun  DianxxxJ  

G 
J 
1 

Sunfre 

F 

Sun  Grand 

G 

Super  Star 

Tasty  Free 

G 
J 

Tasty  GokJ _ 

Tom  Grand 

H 
L 

Zee  Gk)  _ 

61-61   

J 
J 

Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Servce  Supervisor  for  the 
maturrty  guides  applicatile  to  the  vaneties  not 
listed  above. 


(2)  Any  package  or  container  of  May 
Glo  variety  nectarines  through  May  5  of 
each  year;  or  April  Glo.  Mayfire.  or 
Royal  Delight  variety  nectarines,  unless: 

(4)  Any  package  or  container  of  Early 
May,  Miice  Grand,  June  Brite,  June  Glo, 
May  Grand,  May  Diamond,  May  Lion, 
Pacific  Star,  Red  Delight,  Rose  Diamond, 
Sparkling  May,  Star  Brite.  Sunfire,  or 
Zee  Grand  variety  nectarines  unless: 
•        •        •        •        * 

(6)  Any  package  or  container  of  Alshir 
Red,  Aha  Red,  Arctic  Queen,  Arctic 
Rose,  August  Glo,  August  Red,  Autumn 
Delight,  Big  Jim,  Bob  Grand,  Del  Rio 
Rey,  Early  Red  Jim,  Early  Sungrand, 
Fairlane,  Fantasia,  Firebrite,  Flamekist, 
Flaming  Red,  Flavor  Grand,  Flavortop, 
Flavortop  I,  Grand  Diamond,  How  Red, 
Independence,  July  Red,  King  Jim,  Kay 
Diamond,  Kism  Grand,  La  Pinta,  Late  Le 
Grand,  Late  Red  Jim,  Mid  Glo,  Moon 
Grand,  Niagara  Grand,  Prima  Diamond, 
P-R  Red,  Red  Diamond,  Red  Fred,  Red 
Free,  Red  Glen,  Red  Jim,  Red  Lion,  Rio 
Red.  Royal  Giant.  Royal  Glo,  Royal  Red, 
Ruby  Diamond,  Ruby  Grand,  Scarlet 
Red,  September  Grand.  September  Red, 
Son  Red,  Sparkling  June,  Sparkling  Red. 
Spring  Bright,  Spring  Diamond,  Spring 
Red,  Summer  Beaut,  Summer  Blush, 
Summer  Bright,  Summer  Diamond, 
Summer  Fire,  Summer  Grand,  Summer 
Lion,  Summer  Red.  Summer  Star. 
Sunburst.  Sun  Diamond.  Sun  Grand, 
Suf)er  Star,  Tasty  Gold,  Tom  Grand,  Zee 
Glo,  181-119,  80P-1135,  424-195,  or 
Nectarine  23  variety  nectarines  unless: 
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PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

4.  Section  917.442  is  amended  by 
revising  TABLE  I  of  paragraph  (a)(4)(iv) 
and  paragraph  (b)  to  read  as  follows: 

f  91 7.442    California  Paach  Container  and 
Pack  Raguiatlon. 

(a)*   •   • 
(4).   .   . 

(iv)*   *   * 

Table  I— Weight-Count  Standards  for 
Peaches  Packed  in  Loose  or 
Tight-Filled  Containers 


Column  A ' 

Column  B2 

96   ~ 

96 

88  

92 

84 

83 

80    

76 

72 _ 

68 

70  

64 

64     . ...„ 

56 

60  _ — 

50 

56 -...- 

54  

46 
43 

50  

39 

48  „ 

35 

42  

31 

40  „™ 

36 

30 
27 

34  

25 

32  ...... 

30 



23 

21 

'  Tray  Pack  Size  Designation. 

2  Maximum  Number  ol  Peaches  in  a  16- 
pound  Sample  Applicabie  to  Varieties  Speci- 
fied in  Paragraphs  (a)(2)(ii).  (a)(3)(ii).  (a)(4)(iii). 
(a)(5)(ii),  and  (b)(3)  of  §  917.459. 
•        *        •         *         • 

(b)  As  used  in  this  section,  standard 
pack  shall  have  the  same  meaning  as  set 
forth  in  U.S.  Standards  for  Grades  of 
Peaches  (§§  51.1210  to  51.1223)  and  all 
other  terms  shall  have  the  same 
meaning  as  when  used  in  the  amended 
marketing  agreement  and  order.  No.  12B 
standard  fruit  box  measures  2^8  to 
7V»xllV2Xl6V8  inches.  No.  22D 
standard  lug  box  measvues  2%  to 
7V8X13V2X16V8  inches,  No.22E  standard 
lug  box  measures  8V4Xl3V2Xl6V8 
inches.  No.  22G  standard  lug  box 
measures  7^8  to  7y2Xl3V4Xl5''/8  inches. 
All  dimensions  are  given  in  depth 
(inside  dimension)  by  width  by  length 
(outside  dimension),  hidividual 
consumer  packages  means  packages 
holding  15  pounds  or  less  net  weight  of 
nectarines.  "Tree  ripe"  means  fruit 
shipped  and  marked  as  tree  ripe  must 
meet  minimum  California  Well  Matured 
standards. 

5.  Section  917.459  is  amended  by 
revising  paragraph  (a)(2)(ii),  adding 
Table  I,  and  revising  paragraphs  (a)(4), 
(a)(5)  introductory  text,  and  (a)(6) 
introductory  text  to  read  as  follows: 


§  917.459    California  Peach  Grade  and  Size 
Regulation. 

(a)*  *   * 

(2)  •   •  • 

(ii)  If  a  grower  or  handler  believes  his/ 
her  fruit  is  meeting  the  appropriate 
maturity  level  but  the  fruit  has  not  been 
so  graded  by  the  inspector,  he/she  may 
appeal  the  inspection  by  calling  the 
officer-in-charge  of  the  local  Federal- 
State  Inspection  Service  office  to 
arrange  for  an  on-site  examination  of  the 
fruit. 

Table  I 


Column  A  variety 


Angelus  

Ambercrest 

Armgold 

August  Sun 

Autumn  Crest  

Autumn  Gem 

Autumn  l^dy  

Autumn  Rose  

Bella  Rosa 

Belmont  (Fairmont) 

Berenda  Sun  

Blum's  Beauty  

Bonjour 

Cardinal 

Cal  Red  

Carnival  

Cassie  .t. 

Coronet 

Crimson  Lady 

Crown  Princess  .... 

David  Sun 

Desertgokj 

Diamond  Princess 

Earty  Coronet 

Early  Fairtimo 

Earty  May  Crest  ... 

Earty  O'Henry 

Earty  Royal  May  ... 

Earty  Top 

Elberta -. 

Elegant  Lady 

Fairtime  ». 

Farxjy  l.ady 

Fay  Elberta _. 

Fayette  

Fire  Red  

First  Lady  

Flamecrest 

Flavorcrest 

Flavor  Queen 

Flavor  Red 

Fortyniner  , 

Franciscan , 

GoWcrest  

Golden  Crest 

Golden  Lady 

Honey  Red  

Jody  Gaye 

John  Henry 

Judy  Elt>erta  

July  Lady  

June  Crest _ 

June  Lady  

June  Pride 

June  Sun  


Column  B 

maturity 

guide 


I 

G 
D 
I 
I 
I 

H 
I 

G 
I 
I 

G 
F 
G 
I 
I 

H 
E 
J 
J 
I 

B 
J 
D 
I 
H 

G 
G 
B 
M 
G 
J 
C 

I 
D 

I 
G 

H 
G 
F 
G 
H 
H 
F 
G 
F 
J 
C 
G 
G 
G 
J 
H 


Table  I— Continued 


Column  A  variety 


Kearney 

Kern  Sun  „ 

Kings  Lady  ~. 

Kings  Red 

Lacey 

Mardigras  

Mary  Ann 

May  Crest 

May  Lady 

Merrill  Gem 

Merrill  Gemfree  

Morning  Sun 

O'Henry  

Pacifica 

Parade 

Pat's  Pride 

Preuss  Suncrest 

Prima  Fire 

Prima  Lady 

Prime  Crest  ..: 

Queen  Crest 

Ray  Crest 

Red  Cal  _ _ 

Redglotie ~ 

Redhaven  .„ 

Red  Lady 

Redtop _ 

Regina 

Rich  Lady  

Rich  May  

Rio  Oso  Gem  

Royal  April » 

Royal  Lady  

Royal  May  » 

Ruby  May 

Ryan  Sun  . '. 

Scariet  Lady  

September  Sun  

Siena  Crest 

Sierra  Lady 

Spartcle  

Springcrest  

Spring  Lady 

Springold 

Sugar  Lady >.... 

Summer  Lady  .......... ........ 

Sunvnerset 

Suncrest 

Sun  Lady *.. 

Topcrest 

Toreador „ 

Tra  Zee 

Treasure 

WiHie  Red 

Windsor  .„ 

Zee  Lady 

50-178  


Column  B 

maturity 

guide 


I 

H 
I 
I 
I 

G 
G 
G 
G 
G 
G 
D 
I 

G 
I 

D 
F 
H 
J 
H 
G 
G 

C 
G 
G 
G 
G 
J 
H 
I 

D 
J 
G 
H 
I 

F 
I 

H 
I 
I 

G 
H 
D 
J 
M 
I 

G 
I 

H 
I 

J 
F 
G 
I 

L 
G 


Note:  Consult  with  ttie  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  ttie 
maturity  guides  applicable  to  the  varieties  not 
listed  above. 


(4)  (i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  84  peaches  in  the  box;  or 


(ii)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are 
of  a  size  that  will  pack,  in  accordance 
with  the  requirements  of  a  standard 
pack,  not  more  than  65  peaches  in  the 
box; or 

(iii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraph  (a)(4)  (i)  and  (ii)  of  this 
section  are  of  a  size  that  a  16-pound 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  than  83  peaches. 

(5)  Any  package  or  container  of 
Babcock,  Crimson  Lady,  Crown 
Princess,  David  Sun,  Early  May  Crest, 
First  Lady,  Flavorcrest,  Golden  Oest, 
Honey  Red,  June  Lady,  June  Sun,  Kern 
Sun,  Kingscrest,  Kings  Red,  May  Crest, 
Merrill  Gem,  Merrill  Gemfree, 
CJueencrest,  Ray  Crest,  Redtop,  Regina, 
Rich  May,  Royal  May,  Sierra  Crest, 
Snow  Brite,  Snow  Flame,  Springcrest, 
Spring  Lady,  Sugar  May,  Summer  Crest, 
or  50-178  variety  of  peaches  unless: 


(6)  Any  package  or  container  of 
Amber  Crest,  Angelus,  August  Delight, 
August  Sun,  Autumn  Crest,  Autumn 
Gem,  Autumn  Lady,  Autumn  Rose, 
Belmont,  Berenda  Sun,  Blum's  Beauty, 
Cal  Red,  Carnival,  Cassie,  Champagne, 
Diamond  Princess,  Early  Elegant  Lady, 
Early  O'Henry,  Elegant  Lady,  Fairmont, 
Fairtime,  Fay  Elberta,  Fire  Red, 
Flamecrest,  John  Henry,  July  Lady,  June 
Pride,  Kings  Lady,  Lacey,  Late  Ito  Red, 
Mary  Ann,  O'Henry,  Parade,  Prima 
Gattie,  Prima  Lady,  Red  Boy,  Red  Cal. 
Redglobe,  Rich  Lady,  Royal  Lady, 
Ryan's  Sun,  Scarlet  Lady,  September 
Snow,  September  Sun,  Sierra  Lady, 
Speu-kle,  Sprague  Last  Chance,  Summer 
Lady,  Summer  Sweet,  Suncrest,  Tra  Zee, 
White  Lady,  or  Zee  Lady  variety  of 
peaches  unless: 


Dated:  March  15, 1995. 

Sharon  Bonier  Lauritsen. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-6908  Filed  3-20-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docttet  No.  95-NM-23-AO;  Amendment 
39-9175;  AD  95-06-05] 

Airworthiness  Directives;  Boeing 
Model  737-200  and  -300  Series 
Airplanes  Equipped  With  Cargo  Doors 
Installed  in  Accordance  With 
Supplemental  Type  Certification  (STC) 
SA2969SO 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
200  and  -300  series  airplanes.  This 
action  requires  inspections  to  detect 
cracking  of  the  fuselage  frames  at  certain 
locations  below  the  lower  jamb  of  the 
upper  deck  main  cargo  door,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  reports  of  fatigue  cracking 
in  the  fuselage  frames  at  these  locations. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  rapid 
decompression  of  the  airplane  due  to 
fatigue  cracking  in  the  fuselage  frames 
of  the  main  deck  cargo  door. 
DATES:  Effective  April  5, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  5, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  22,  1995. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
23-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pemco 
Aeroplex,  Incorporated,  P.O.  Box  2287, 
Birmingham,  Alabama  35201-2287. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer, 


Airframe  Branch,  ACE-120A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7348;  fax 
(404)  305-7348;  or  Delia  Swartz. 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2785;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  Recently, 
two  operators  reported  finding  fatigue 
cracks  in  the  fuselage  frames  below  the 
lower  jamb  of  the  main  deck  cargo  door 
between  stringers  20L  and  21L  at  water 
Une  180  on  Boeing  Model  737-300 
series  airplanes.  The  cracking  was 
randomly  located  in  various  areas  of  the 
fuselage  frames  and  may  have  initiated 
at  frame  stations  380,  400,  420,  440.  460, 
and/or  480  at  the  radius  of  the  frame 
webs  that  were  modified  in  accordance 
writh  supplemental  type  certificate  (STC) 
SA2969SO. 

Such  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  rapid  decompression  of  the 
airplane. 

Pemco  Aeroplex  installed  main  deck 
cargo  doors  on  Boeing  Model  737-200 
and  -300  series  airplanes  in  accordance 
with  STC  SA2969SO.  Therefore,  the 
FAA  has  determined  that  Boeing  Model 
737-200  series  airplanes  are  also  subject 
to  the  same  unsafe  condition. 

The  FAA  has  reviewed  and  approved 
Pemco  Alert  Service  Letter  737-53- 
0004,  dated  January  10.  1995.  which 
describes  procedures  for  detailed  close 
visual  inspections  to  detect  cracking  of 
the  fuselage  frames  below  the  lower 
jamb  of  the  upper  deck  main  cargo  door 
between  stringers  20L  and  21L  at  water 
line  180  at  frame  stations  380,  400,  420, 
440,  460.  and  480,  and  repair  of  any 
cracking  found. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  rapid  decompression  of  the 
airplane  due  to  cracking  of  the  fuselage 
frames  below  the  lower  jamb  of  the  ' 
upper  deck  main  cargo  door.  This  AD 
requires  detailed  close  visual 
inspections  to  detect  cracking  of  the 
fuselage  frames  below  the  lower  jamb  of 
the  upper  deck  main  cargo  door,  and 
repair,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service  letter 
described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at  - 
which  time  the  FAA  may  consider 
further  rulemaking. 
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Note:  The  FAA  previously  issued  AD  95- 
01-06.  amendment  39-9117  (60  FR  2323. 
January  9, 1995).  which  is  applicable  to  the 
same  airplanes  affected  by  this  new  AD 
action.  AD  95-01-06  requires  inspections  to 
detect  cracking  in  the  radii  on  the  support 
angles  on  the  lower  jamb  (latch  lug  Tittings) 
of  the  main  cargo  door,  and  replacement  of 
cracked  parts.  The  requirements  of  AD  95- 
01-06  are  different  and  separate  from  the 
requirements  of  this  new  AD. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabiiity  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-06-05    Boeing:  Amendment  39-9175. 
Docket  95-NM-23-AD. 

Applicability:  Model  737-200  and  -300 
series  airplanes  equipped  with  main  deck 
cargo  doors  installed  in  accordance  with 
supplemental  type  certificate  (STC) 
SA2969SO,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  due  to 
cracking  of  the  fuselage  frames  below  the 
lower  jamb  of  the  upfjer  deck  main  cargo 
door,  accomplish  the  following: 

(a)  Within  50  flight  cycles  after  the 
effective  date  of  this  AD  or  within  50  flight 
cycles  after  the  installation  of  STC 
SA2969SO,  whichever  occurs  later,  perform 
a  detailed  close  visual  inspection  to  detect 
cracking  of  the  fuselage  frames  below  the 
lower  jamb  of  the  upper  deck  main  cargo 
door  between  stringers  20L  and  21L  at  water 
line  180  at  frame  stations  380,  400,  420.  440. 
460,  and  480.  in  accordance  with  Pemco 
Alert  Service  Letter  737-53-0004.  dated 
January  10, 1995. 

(1)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  450  flight  cycles  until  the  repair 
described  in  Pemco  Alert  Service  Letter  737- 
53-0004.  dated  January  10, 1995,  has  been 
accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
Pemco  Alert  Service  Letter  737-53-0004. 
dated  January  10. 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA.  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office  (ACO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  and  repair  shall  be 
done  in  accordance  with  Pemco  Alert  Service 
Letter  737-53-0004,  including  Appendices  I 
and  II  dated  January  10, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Pemco 
Aeroplex,  Incorporated,  P.O.  Box  2287. 
Birmingham.  Alabama  35201-2287.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office.  Campus  Building.  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  5.  1995. 

Issued  in  Renton,  Washington,  on  March  9, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-6319  Filed  3-20-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL79-1-6616A;  FRL— 5167-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  requested  revisions 
to  Chicago  ozone  Federal 
Implementation  Plan  (FIP)  as  it  pertains 
to  the  following  sources:  General  Motors 
Corporation.  Electro-Motive  Division 
Plant  (CMC  Electro-Motive),  LaGrange, 
Illinois;  Minnesota  Mining  and 
Manufacturing  Corporation  (3M), 
Bedford  Park.  Illinois;  Replogle  Globes, 
Inc.  (Replogle);  Broadview.  Illinois; 
Candle  Corporation  of  America  (CCA). 
Chicago,  Illinois;  Nalco  Chemical 


Company  (Nalco)  Bedford  Park,  Illinois 
Clearing  Plant;  Parisian  Novelty 
Company  (Parisian).  Chicago,  Illinois; 
Meyercord  Corporation  (Meyercord). 
Carol  Stream.  Illinois;  Wallace 
Computer  Services,  Inc.  (Wallace) 
Printing  and  Binding  Plant,  Hillside, 
Illinois;  and  the  General  Packaging 
Products,  Inc.  (GPP)  Chicago,  Illinois. 
This  action  lists  the  FIP  revisions 
USEPA  is  approving  and  incorporates 
the  relevant  material  into  the  Code  of 
Federal  Regulations.  The  rationale  for 
the  approval  is  set  forth  in  this  final 
rule;  additional  information  is  available 
at  the  address  indicated  below. 
Elsewhere  in  this  Federal  Register, 
USEPA  is  proposing  approval,  soliciting 
public  comment,  and  offering  an 
opportunity  for  a  public  hearing  on 
these  requested  FIP  revisions.  If  adverse 
comments  are  received  or  a  public 
hearing  is  requested  on  this  direct  final 
rule,  USEPA  will  withdraw  this  final 
rule  and  address  the  comments  received 
in  response  to  this  final  rule  in  the  final 
rule  on  the  proposed  rule  published  in 
the  proposed  rules  section  of  this 
Federal  Register.  Unless  this  final  rule 
is  withdrawn,  no  further  rulemaking 
will  occur  on  this  requested  FIP 
revision. 

EFFECTIVE  DATE:  This  action  will  be 
effective  May  22,  1995  unless  notice  is 
received  by  April  20,  1995  that  someone 
wishes  to  submit  adverse  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  Regulation  Development  Branch, 
Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Docket:  Pursuant  to  sections  307(d)(1) 
(B)  and  (N)  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7607(d)(1)  (B)  and  (N),  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  USEPA  has  established  a 
public  docket  for  this  action,  A-94-39, 
which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Fayette  Bright  before 
visiting  the  Chicago  location  and  Rachel 
Romine  before  visiting  the  Washington, 
D.C.  location.  A  reasonable  fee  may  be 
chained  for  copying. 


The  United  States  Environmental 
Protection  Agency,  Region  5,  Regulation 
Development  Branch,  Eighteenth  Floor, 
Southeast,  77  West  Jackson  Boulevard, 
Chicago,  Illinois.  60604,  (312)  886- 
6069. 

United  States  Environmental 
Protection  Agency,  Docket  No.  A-94- 
39,  Air  Docket  (LE-131),  Room  Ml  500. 
Waterside  Mall.  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  (202)  245- 
3639. 

FOR  FURTHER  INFORMATION  CONTACT:       . 

Steven  Rosenthal,  Environmental 
Engineer  (312)  886-6052. 

SUPPLEMENTARY  INFORMATION:  On  June 
29,  1990.  USEPA  promulgated  a  FIP 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  the 
emission  of  Volatile  Organic 
Compounds  (VOCs)  in  six  counties  in 
the  Chicago  metropolitan  area.  55  FR 
26818,  codified  at  40  CFR  52.741.  In 
determining  the  applicability  of  some  of 
these  regulations  to  particular  sources, 
USEPA  used  the  concept  of  "maximum 
theoretical  emissions"  (MTE),  which  is 
defined  as  "the  quantity  of  volatile 
organic  material  emissions  that 
theoretically  could  be  emitted  by  a 
stationary  source  before  add-on  controls 
based  on  the  design  capacity  or 
maximum  production  capacity  of  the 
source  and  8760  hours  per  year  •   •  • 
at  "55  FR  26860,  40  CFR  52.741(a). 
Relief  for  otherwise  subject  sources  is 
available  through  a  site-specific  State 
Implementation  Plan  (SIP)  or  FIP 
revision  that  limits  emissions  to  below 
the  applicable  cutoff  by  operational  or 
production  limitations. 

The  sources  identified  in  Table  1  have 
requested  that  USEPA  approve 
production  or  operational  limitations 
that  will  keep  their  emissions  below  the 
applicability  cutoH'of  the  rule  to  which 
they  would  otherwise  be  subject. 
Production  limits  are  restrictions  on  the 
amount  of  final  product  which  can  be 
manufactured  or  otherwise  produced  at 
a  source.  Operational  limits  are  all  other 
restrictions  on  the  manner  in  which  a 
source  is  run,  including  hours  of 
operation  and  amount  and  type  of  raw 
material  consumed.  Production  and 
operational  limits  must  be  stated  as 
conditions  that  can  be  enforced 
independently  of  one  another. 

FEP  revisions  which  limit  VOC 
emissions  to  less  than  100  tons  VOC  per 
year  have  been  requested  by  the 
following  nine  companies. 
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SI« 


state 

Pollutant 

Subject  matter 

Source 

Date  of  sub- 
mission 

Illinois  » 

Illinois  _ „„ „ _ 

Illinois  ~ 

Illinois  

Illinois  _ 

Illinois  - _ - 

Illinois  „ „ 

Illinois  _ 

Illinois  ...^ - „ 

VOM  

VOM  

VOM  

VOM  

VOC 

VOM  

VOM  

VOM  

VOM  

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

Chicago  Ozone  FIP 

GMC  Electro-Motive 

3M  _ 

Replogle  

CCA 

NaIco  

Parisian  

Meyercord  

Wallace 

General  Packaging 

'NA 
08/29/91 
10/17/91 
09/05/91 
02/23«3 
04/09/92 
08/12/94 
09/24/92 
10/02/92 

^  The  General  Motors  revision  is  based  on  materials  submitted  to  USEPA  on  February  28,  1991  and  May  10.  1991,  in  connection  with  resolu- 
t)on  of  General  Motors  Corp.  v.  USEPA,  No.  90-2889  (7th  Cir.). 


USEPA  has  determined  that  these  FIP 
revision  requests  comply  with  all 
applicable  requirements  of  the  Act  and 
USEPA  policy  and  regulations 
concerning  such  revisions.  The  USEPA. 
therefore,  grants  these  requests. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  May  22, 
1995.  However,  if  we  receive  adverse 
comments  or  a  request  for  a  public 
hearing  by  April  20,  1995.  then  USEPA 
will  publish  a  notice  that  withdraws 
this  action.  If  no  request  for  a  public 
hearing  has  been  received,  USEPA  will 
address  the  public  comments  received 
in  the  final  rule  on  the  requested  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  section 
of  this  Federal  Register.  If  a  public 
hearing  is  requested,  USEPA  will 
publish  a  proposed  rule  announcing  a 
public  hearing  and  reopening  the  public 
comment  period  until  30  days  after  the 
public  hearing.  At  the  conclusion  of  this 
additional  public  comment  period, 
USEPA  will  publish  a  final  rule 
responding  to  the  public  comments 
received  and  announcing  final  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USETA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  22, 1995. 
Filing  a  petition  for  reconsideration  by 


the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Volatile  organic  compound. 
Volatile  organic  material. 

Dated:  February  28, 1995. 
Carol  M.  Bro%imer, 

Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.741  is  amended  by 
adding  paragraphs  (e)(8).  (h)(6),  (u)(6), 
(u)(7),  (v)(6),  (x)(6),  (x)(8),  (x)(9),  (x)(10). 
(x)(ll),  (x)(12)  and  (x)(13)  read  as 
follows: 

§  52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  Du  Page,  Kane,  Lake, 
McHenry  and  Will  Counties. 

***** 

(e)*  *  * 

(8)  The  control  requirements  in  this 
paragraph  apply  to  the  wood  coating 
line,  which  coats  wooden  globe  stand 
components,  at  Replogle  Globes,  Inc. 
(Replogle)  Broadview  facility  in  Cook 
County,  Illinois,  instead  of  the  control 
requirements  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section.  Compliance  with 
this  paragraph  must  be  demonstrated 
through  the  applicable  coating  analysis 


test  methods  and  procedures  specified 
in  paragraph  (a)(4)(i)  of  this  section. 

(i)  After  October  6, 1991,  no  coatings 
shall  at  any  time  be  applied  which 
exceed  the  following  emission 
limitations  for  the  specified  coating. 

(A)  6.59  pounds  (lbs)  Volatile  Organic 
Material' (VOM)  per  gallon  of  stain 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  to 
coat  wooden  globe  stand  components. 
Such  stain  consists  of  #9250  Walnut 
NCR  Stain  (RGI  #W06000100),  #9974 
Cherry  NCR  Stain  (RGI  #W06003500) 
and  #9943  Ash  NCR  Stain  (RGI 
#W06003600).  The  Administrator  must 
be  notified  at  least  ten  (10)  days  prior  to 
the  use  of  any  replacement  stains. 

(B)  5.53  lbs  VOM  per  gallon  of 
Sanding  Sealer  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  to  coat  wooden  globe  stand 
components.  Such  sealer  consists  of 
#15304  High  Build  Sanding  Sealer  (RGI 
#W06003700).  The  Administrator  must 
be  notified  at  least  ten  (10)  days  prior  to 
the  use  of  any  replacement  sanding 
sealer. 

(C)  5.20  lbs  VOM  per  gallon  of  lacquer 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  to 
coat  wooden  globe  stand  components. 
Such  lacquer  consists  of  #15352  High 
Build  Lacquer  (RGI  #W06003300).  The 
Administrator  shall  be  notified  at  least 
ten  (10)  days  prior  to  the  use  of  any 
replacement  lacquer. 

(ii)  After  October  6, 1991,  the  volume 
of  coatings  used  shall  not  exceed  the 
following: 

(A)  5,000  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(e)(8)(i)(A)  of  this  section.  The  yearly 
volume  of  coatings  used  are  to  be 
calculated  as  follows: 

(J)  Compute  the  volume  of  specified 
coating  used  each  month  by  the  15th  of 
the  foUovving  month. 


(2)  By  the  15th  of  each  month,  add  the 
monthly  coating  use  for  the  12  previous 
months  (to  obtain  the  yearly  volume  of 
coatings  used). 

(B)  4,000  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(e)(8)(i)(B)  of  this  section.  The  yearly 
volume  of  the  coatings  used  are  to  be 
calculated  as  specified  in  paragftphs 
(e)(8)(ii)(A)(l)  and  (e)(8)(ii)(A)(2)  of  this 
section. 

(C)  5,000  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(e)(8)(i)(C)  of  this  section.  The  yearly 
volume  of  coatings  used  are  to  be 
calculated  as  specified  in  paragraphs 
(e)(8)(ii)(A)(l)  and  (e)(8)(ii)(A)(2)  of  this 
section. 

(iii)  Beginning  on  October  6, 1991,  the 
owner  and  operator  of  the  Replogle 
Globes,  Inc.  plant  in  Broadview,  Illinois 
shall  keep  the  following  records  for  each 
month.  All  records  shall  be  retained  at 
Replogle  Globes,  Inc.  for  three  (3)  years 
and  shall  be  made  available  to  the 
Administrator  on  request. 

(A)  the  name  and  identification 
number  of  each  coating  as  applied  on 
any  wood  coating  line. 

(B)  The  weight  of  VOM  per  volume 
(determined  in  accordance  with  the 
procedures  in  paragraph  (a)(4)(i)  of  this 
section)  and  the  volume  of  each  coating 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  each 
month  on  any  wood  coating  line. 

•        •        *        *        • 

(h)*  *  • 

(6)  The  control  and  recordkeeping  and 
reporting  requirements,  as  well  as  the 
test  methods  in  this  paragraph,  apply  to 
the  rotogravure  and  flexographic  presses 
at  General  Packaging  Products,  Inc.'s 
(GPP)  plant  in  Chicago,  Illinois,  instead 
of  the  requirements  in  40  CFR 
52.741(h)(1)  through  40  CFR 
52.741(h)(5). 

(i)  After  July  1,  1992,  no  inks  or  other 
volatile  organic  material  (VOM) 
containing  materials  shall  at  any  time  be 
applied  or  used  which  have  a  higher 
percent  VOM  by  weight  than  the 
following: 

(A)  8  percent  VOM  by  weight  for 
waterbased  inks  as  applied  on  GPP's 
presses. 

(B)  82  percent  VOM  by  weight  for 
solvent  based  inks  as  applied  on  GPP's 
presses. 

(C)  100  percent  VOM  by  weight  for  all 
other  VOM  containing  materials 
(besides  inks)  as  used  on  GPP's  presses. 

(ii)  After  July  1, 1992,  the  weight  of 
ink  and  other  VOM  containing  materials 
used  shall  not  exceed  the  following: 

(A)  200,000  pounds  per  year  total  for 
all  waterbased  inks,  as  applied 


(including  dilution  material).  The  yearly 
weight  of  waterbased  inks  used  is  to  be 
calculated  according  to  the  procedure  in 
paragraph  (h)(6)'iii)  of  this  section. 

(B)  100,008  pounds  per  year  total  for 
all  solvent  based  inks,  as  applied 
(including  dilution  material).  The  yearly 
weight  of  solvent  based  inks  used  is  to 
be  calculated  according  to  the  procedure 
in  paragraph  (h)(6)(iii)  of  this  section. 

(C)  100,000  pounds  per  year  total 
(based  upon  the  formulation  of  the 
material  as  it  is  used  on  the  presses)  for 
all  other  VOM  containing  materials 
(besides  inks).  The  yearly  weight  of 
other  VOM  containing  materials  is  to  be 
calculated  according  to  the  procedure  in 
paragraph  (h)(6)(iii)  of  this  section. 

(iii)  Tne  yearly  weight  of  ink/material 
used  is  to  be  calculated  as  follows: 

(A)  Compute  the  weight  of  ink/ 
material  used  each  month  by  the  15th  of 
the  following  month. 

(B)  By  the  15th  of  each  month,  add 
the  monthly  ink/material  usage  for  the 
12  previous  months  (to  obtain  the  yearly 
weight  of  ink/material  used). 

(iv)  Beginning  on  July  1, 1992,  the 
owner  and  operator  of  GPP's  plant  in 
Chicago,  Illinois,  shall  keep  the 
following  records  for  each  month.  All 
records  shall  be  retained  at  GPP  for  3 
years  and  shall  be  made  available  to  the 
Administrator  on  request: 

(A)  The  name  and  identification 
number  of  each  waterbased  ink,  each 
solvent  based  ink,  and  each  other  VOM 
containing  material  as  applied  or  used 
on  anypress. 

(B)  The  pounds  of  waterbased  ink  as 
applied  on  all  presses  for  each  month 
and  the  percent  VOM  by  weight  for  each 
waterbased  ink  as  applied  on  any  press 
for  each  month. 

(C)  The  poimds  of  solvent  based  ink 
as  applied  on  all  presses  for  each  month 
and  the  percent  VOM  by  weight  for  each 
solvent  based  ink  as  applied  on  any 
press  for  each  month. 

(D)  The  poimds  of  other  (non-ink) 
VOM  containing  material  used  on  all 
presses  for  each  month  and  the  percent 
VOM  by  weight  for  each  (non-ink)  VOM 
containing  material  as  used  on  any  press 
for  each  month. 

(v)  Any  record  showing  a  violation  of 
paragraph  (h)(6)(i)  or  (h)(6)(ii)  of  this 
section  shall  be  reported  by  sending  a 
copy  of  such  record  to  the 
Administrator  urithin  30  days  of  the 
violation. 

(vi)  To  determine  compliance  with 
paragraphs  (h)(6)(i)  and  (h)(6)(ii)  of  this 
section  and  to  establish  the  records 
required  under  paragraph  (h)(6){iv)  of 
this  section  the  percent  VOM  by  weight 
of  each  ink  and  other  VOM  containing 
material  shall  be  determined  by  the 
applicable  test  methods  and  procedures 


specified  in  paragraph  (a)(4)  of  this 
section. 

*        •        •        •        » 

(u)  *  *  * 

(6)  The  control  requirements  in  this 
paragraph  apply  to  the  adhesive  globe 
coating  operations  at  Replogle's 
Broadview  facility  in  Cook  County, 
Illinois,  instead  of  the  control 
requirements  in  paragraph  (u)(3)  of  this 
section. 

(i)  After  October  6, 1991,  no  coatings 
shall  at  any  time  be  applied  which 
exceed  the  following  emission 
limitations  for  the  specified  coating. 

(A)  7.0  lbs  VOM  per  gallon  of 
adhesive  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  to  coat  globes.  Such  coating 
consists  of  #7879446  Methylene 
Chloride  (RGI  #01004100).  The 
Administrator  shall  be  notified  at  least 
ten  (10)  days  prior  to  the  use  of  any 
replacement  adhesive  for  coating  globes. 

(B)  [Reserved] 

(ii)  After  October  6,  1991,  the  volume 
of  coatings  used  shall  not  exceed  the 
following: 

(A)  572  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(u)(6)(i)(A)  of  this  section.  The  yeariy 
volume  of  coatings  used  are  to  be 
calculated  as  follows: 

(1)  Compute  the  volume  of  specified 
coating  used  each  month  by  the  15th  of 
the  following  month. 

(2)  By  the  15th  of  each  month,  add  the 
monthly  coating  use  for  the  12  previous 
months  (to  obtain  the  yearly  volume  of 
coatings  used). 

(B)  [Reserved] 

(iii)  Beginning  on  October  6, 1991,  the 
owner  and  operator  of  the  Replogle 
Globes,  Inc.  plant  in  Broadview,  Illinois 
shall  keep  the  following  records  for  each 
month.  All  records  shall  be  retained  at 
Replogle  Globes,  Inc.  for  three  (3)  years 
and  shall  be  made  available  to  the 
Administrator  on  request: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
any  adhesive  globe  coating  line. 

(B)  The  weight  of  VOM  per  volume 
and  the  volume  of  each  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  apphed  each 
month  on  any  adhesive  globe  coating 
line. 

(7)  The  control  requirements  in  this 
paragraph  apply  to  the  glass  candle 
container  coating  line(s)  and  silk 
screening  machines  at  the  Candle 
Corporation  of  America  (CCA),  Chicago, 
Illinois  facility,  instead  of  the  control 
requirements  in  paragraph  (u)(3)  of  this 
section. 
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(i)  After  June  1. 1992,  no  coatings  or 
inks  shall  at  any  time  be  applied,  at  any 
coating  or  ink  applicator,  which  exceed 
the  following  emission  limitations  for 
the  speciHed  coating  or  ink. 

(A)  6.04  pounds  (lbs)  volatile  organic 
material  (VOM)  per  gallon  of  clear 
lacquer/vamish  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  to  coat  glass  candle 
containers.  Such  clear  lacquer/vamish 
(multi-color)  is  identified  as  LP3500. 
The  Administrator  must  be  notified  at 
least  10  days  prior  to  the  use  of  any 
replacement  clear  lacquers/varnishes. 

(B)  5.23  lbs  VOM  per  gallon  of 
translucent  coating  (minus  water  and 
any  compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  to  coat  glass  candle 
containers.  Such  translucent  coating 
(multi-color)  is  identified  as  LP3603. 
The  Administrator  must  be  notified  at 
least  10  days  prior  to  the  use  of  any 
replacement  translucent  coatings. 

(C)  5.84  lbs  VOM  per  gallon  of  white 
lacquer  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  to  coat  glass  candle 
containers.  Such  white  lacquer  is 
identified  as  LP3507.  The  Administrator 
must  be  notified  at  least  10  days  prior 
to  the  use  of  any  replacement  white 
lacquers. 

(D)  3.40  lbs  VOM'per  gallon  of  fast 
dry  enamel  silk  screen  printing  ink 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  to 
print  onto  glass  candle  containers. 

(ii)  After  June  1, 1992,  the  volume  of 
coating  and  ink  used  shall  not  exceed 
the  following: 

(A)  2,164  gallons  per  month  total  for 
all  coatings  specified  in  paragraph 
(u)(7)(i)(A)  of  this  section. 

(B)  369  gallons  per  month  total  for  all 
coatings  specified  in  paragraph 
(u)(7)(i)(B).of  this  section. 

(C)  49  gallons  per  month  total  for  all 
coatings  specified  in  paragraph 
(u)(7)(i)(C)  of  this  section. 

(0)  50  gallons  per  month  total  for  all 
inks  specified  in  paragraph  (u)(7)(i)(D) 
of  this  Section. 

(iii)  Beginning  on  June  1, 1992,  the 
owner  and  operator  of  CCAs  plant  in 
Chicago,  Illinois,  shall  keep  the 
following  records  for  each  month.  All 
records  shall  be  retained  at  CCA  for  3 
years  and  shall  be  made  available  to  the 
Administrator  on  request. 

(A)  The  name  and  identification 
number  of  each  coating  and  ink  as 
applied  on  any  glass  candle  container 
coating  line  or  silk  screening  machine. 


(B)  The  weight  of  VOM  per  volume 
and  the  volume  of  each  coating  and  ink 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  each 
month  on  any  glass  candle  container 
coating  line  or  silk  screening  machine. 

(iv)  After  June  1, 1992,  no  more  than 
100  gallons  per  month  of  cleaning 
solvent  is  allowed  to  be  used  on  the 
glass  candle  container  coating  line(s)  at 
CCA.  The  only  cleaning  solvents 
allowed  for  use  are  acetone  (identified 
as  LP3525)  and  methyl  ethyl  ketone 
(identified  as  LP3520).  Beginning  on 
June  1, 1992,  CCA  shall  keep  monthly 
records  of  the  type  and  volume  of  all 
cleaning  solvents  used.  All  such  records 
shall  be  retained  at  CCA  for  3  years  and 
shall  be  made  available  to  the 
Administrator  on  request. 

(v)  After  June  1, 1992,  no  more  than 
50  gallons  per  month  of  cleaning  solvent 
is  allowed  to  be  used  on  the  glass  candle 
container  silk  screening  machines  at 
CCA.  The  only  cleaning  solvent  allowed 
for  use  is  petroleum  naphtha  (identified 
as  light  aromatic  naphtha  with  7.28  lbs 
VOM  per  gallon,  minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM). 
Beginning  on  June  1, 1992,  CCA  shall 
keep  monthly  records  of  the  type  and 
volume  and  the  weight  of  VOM  per 
volume  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
of  all  cleaning  solvents  used  on  the  glass 
candle  container  silk  screening 
machines.  All  such  records  shall  be 
retained  at  CCA  for  3  years  and  shall  be 
made  available  to  the  Administrator  on 
request. 
*        *        *        *       .  * 

(v)*   *  * 

(6)  The  (Xmtrol  requirements  in  this 
paragraph  apply  to  the  7  blenders  and 
3  moguls  of  the  adhesive  coating 
solution  formulation  (compounding) 
operations  at  the  Minnesota  Mining  and 
Manufacturing  Corporation's  (3M) 
Bedford  Park  facility  in  Cook  County, 
Illinois,  instead  of  the  control 
requirements  in  paragraph  (v)(3)  of  this 
section. 

(i)  After  September  1, 1991,  the 
following  operating  restrictions  shall 
apply  to  3M's  Bedford  Park,  Illinois, 
compounding  operations. 

(A)  The  combined  operating  hours  for 
all  blenders  shall  not  exceed  8,400 
hours  per  quarter  (rolled  on  a  monthly 
basis).  The  combined  quarterly 
operating  hours  of  all  blenders  are  to  be 
calculated  as  follows: 

(1)  By  the  15th  of  each  month, 
compute  the  combined  monthly 
operating  hours  of  all  blenders  during 
the  previous  month. 


[2]  By  the  15th  of  each  month,  add  the 
monthly  operating  hours  of  all  blenders 
for  the  3  previous  months  (to  obtain  the 
combined  quarterly  operating  hours  of 
all  blenders). 

(B)  The  combined  operating  hours  for 
all  moguls  shall  not  exceed  4,200  hours 
per  quarter  (rolled  on  a  monthly  basis). 
The  quarterly  operating  hours  of  all 
moguls  are  to  be  calculated  as  follows: 

[1)  By  the  15th  of  each  month, 
compute  the  combined  monthly 
operating  hours  of  all  moguls  during  the 
previous  month. 

(2)  By  the  15th  of  each  month,  add  the 
monthly  operating  hours  of  all  moguls 
for  the  3  previous  months  (to  obtain  the 
combined  quarterly  operating  hours  of 
all  moguls). 

(ii)  Beginning  on  September  1, 1991, 
the  owner  and  operator  of  the  3M 
Bedford  Park  Plant  in  Bedford  Park, 
Illinois,  shall  keep  the  following 
records.  These  records  shall  be 
compiled  on  a  monthly  basis,  be 
retained  at  the  3M  facility  for  a  period 
of  3  years,  and  be  made  available  to  the 
Administrator  upon  request. 

(A)  Separate  monthly  records  for  each 
of  the  7  blenders  identifying  each  batch 
and  the  length  of  each  batch  as  well  as 
the  total  monthly  hours  of  operation  for 
all  blenders. 

(B)  Separate  monthly  records  for  each 
of  the  3  moguls  identifying  each  batch 
and  the  length  of  each  batch  as  well  as 
the  total  monthly  hours  of  operation  for 
all  moguls. 

•        •        *        •        • 

(x)*  *  • 

(6)  The  control  requirements  in  this 
paragraph  apply  to  the  varnish 
operations  at  the  General  Motors 
Corporation,  Electro-Motive  Division 
Plant  (CMC  Electro-Motive),  LaGrange, 
Illinois,  instead  of  the  control 
requirements  in  paragraph  (x)(3)  of  this 
section. 

(i)  After  July  1, 1991,  no  coatings  shall 
at  any  time  be  applied  which  exceed  the 
following  emission  limitations  for  the 
specified  coating. 

(A)  8.0  lbs  VOM  per  gallon  of  coating 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  at 
each  coating  applicator  to  coat  Nomex 
rings.  Such  coating  consists  of 
Monsanto  Skybond  705  Polyamide 
Resin  (EMD  P/N  9088817)  and  diluents. 
The  Administrator  must  be  notified  at 
least  10  days  prior  to  the  use  of  any 
replacement  coating(s)  and/ or  diluents 
for  coating  Nomex  rings. 

(B)  6.8  lbs  VOM  per  gallon  of  coating 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  at 


each  coating  applicator  for  any  coatings 
not  specified  in  paragraph  (x)(6)(i)(A)  of 
this  section. 

(ii)  After  July  1, 1991,  the  volume  of 
coatings  used  shall  not  exceed  the 
following: 

(A)  600  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(x)(6)(i)(A)  of  this  section.  The  yearly 
volume  of  coatings  used  are  to  be 
calculated  as  follows: 

(1)  Compute  the  volume  of  specified 
coating  used  each  month  by  the  15th  of 
the  following  month. 

(2)  By  the  15th  of  each  month,  add  the 
monthly  coating  use  for  the  12  previous 
months  (to  obtain  the  yearly  volume  of 
coatings  used). 

(B)  28,500  gallons  per  year  total  for  all 
coatings  other  than  those  specified  in 
paragraph  (x)(6)(i)(A)  of  this  section. 
The  yearly  volume  of  coatings  used  are 
to  be  calculated  as  specified  in 
paragraphs  (x)(6)(ii)(A)(l)  and 
(x)(6)(ii)(A)(2)  of  this  section. 

(iii)  Beginning  on  July  1, 1991,  the 
owmer  and  operator  of  the  General 
Motors  Corporation  Electro-Motive 
Division  Plant  in  LaGrange,  Illinois 
shall  keep  the  following  records  for  each 
month.  All  records  shall  be  retained  at 
General  Motors  for  3  years  and  shall  be 
made  available  to  the  Administrator  on 
request. 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
any  coating  line  within  the  varnish 
operation. 

(B)  The  weight  of  VOM  per  volimie 
and  the  volume  of  each  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  applied  each 
month  on  any  coating  line  within  the 
varnish  operation. 
***** 

(8)  The  control  and  recordkeeping 
requirements  in  this  paragraph  apply  to 
the  silk  screen  presses  and  associated 
ovens,  cleaning  operations  and 
laminators  at  Parisian's  Novelty 
Company  (Parisian),  Chicago,  Illinois, 
facility,  instead  of  the  control 
requirements  in  paragraphs  (x)(8)  (u)(3) 
and  (x)(3)  of  this  section  and  the 


recordkeeping  requirements  in 
paragraph  (x)(8)(y)  of  this  section. 

(i)  After  March  1, 1993,  no  coatings  or 
inks  shall  at  any  time  be  applied,  at  any 
coating  or  ink  applicator,  which  exceed 
the  following  emission  limitations  for 
the  specified  coating  or  ink. 

(A)  6.65  pounds  (lbs)  volatile  organic 
material  (VOM)  per  gallon  of  ink  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  applied  on 
Parisian's  silk  screen  presses. 

(B)  6.4  lbs  VOM  per  gallon  of 
adhesive  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  on  Parisian's  laminators. 
Such  adhesive  is  identified  as  MIX 
#963. 

(ii)  After  March  1, 1993.  the  volume 
of  coating  and  ink  used  shall  not  exceed 
the  following: 

(A)  2,556  gallons  per  year  total  for  all 
inks.  The  yearly  volume  of  inks  used  is 
to  be  calculated  as  follows: 

[1]  Compute  the  volume  of  ink  used 
each  month  by  the  15th  of  the  following 
month. 

(2)  By  the  15th  of  each  month,  add  the 
monthly  ink  usage  for  the  12  previous 
months  (to  obtain  the  yearly  volume  of 
ink  used). 

(B)  780  gallons  per  year  total  for  all 
coatings  specified  in  paragraph 
(x)(8)(i)(B)  of  this  section.  The  yeariy 
volume  of  coatings  used  are  to  be 
calculated  as  specified  in  paragraphs 
(x)(8)(ii)(A)(l)  and  (x)(8)(ii)(A)(2)  of  this 
section. 

(iii)  Beginning  on  March  1, 1993,  the 
owner  and  operator  of  Parisian's  plant 
in  Chicago,  Illinois,  shall  keep  the 
following  records  for  each  month.  All 
records  shall  be  retained  at  Parisian  for 
3  years  and  shall  be  made  available  to 
the  Administrator  on  request. 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
any  laminator. 

(B)  The  weight  of  VOM  per  volume 
and  the  volume  of  each  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  applied  each 
month  on  any  laminator. 


(C)  The  weight  of  VOM  per  volume 
and  the  volume  of  each  type  of  ink 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  each 
month  on  any  screen  press. 

(iv)  After  March  1,  1993,  no  more  than 
84  gallons  per  year  of  denatured  alcohol 
may  be  used  for  cleaning  labels  at 
Parisian.  The  yearly  volume  of 
denatured  alcohol  used  is  to  be 
calculated  as  specified  in  paragraphs 
(x)(8)(ii)(A)(I)  and  (x)(8)(ii)(A)(2)  of  this 
section.  Beginning  on  March  1,  1993, 
Parisian  shall  keep  monthly  records  of 
the  type,  volume,  and  VOM  content  of 
all  solvents  used  for  label  cleaning. 
These  records  shall  be  retained  at 
Parisian  for  3  years  and  shall  be  made 
available  to  the  Administrator  on 
request. 

(v)  After  March  1, 1993,  no  more  than 
7.932  gallons  per  year  of  screen  wash 
#956  may  be  used  on  Parisian's  screen 
cleaner.  The  yearly  volume  of  screen 
wash  #956  used  is  to  be  calculated  as 
specified  in  paragraphs  (x)(8)(ii)(A)(l) 
and  (x)(8)(ii)(A)(2)  of  this  section. 
Beginning  on  March  1, 1993,  Parisian 
shall  keep  monthly  records  of  the  type, 
volume,  and  VOM  content  of  all 
cleaning  compounds  used  on  Parisian's 
screen  cleaner.  These  records  shall  be 
retained  at  Parisian  for  3  years  and  shall 
be  made  available  to  the  Administrator 
on  request. 

(vi)  After  March  1, 1993.  only  those 
cleaners  specifically  identified  in 
paragraphs  (x)(8)(iv)  and  (x)(8)(v)  of  this 
section  may  be  used  at  Parisian. 

(9)  The  control  requirements  in  this 
paragraph  apply  to  the  process  sources 
listed  in  paragraph  (x)(9)(i)(A)  of  this 
section  at  the  Nalco  Chemical  Company 
facility  in  Bedford  Park,  Illinois,  instead 
of  the  control  requirements  in  paragra{>h 
(x)(3)  of  this  section. 

(i)  Production  and  Operation 
Restrictions. 

(A)  On  and  after  October  1, 1992,  the 
maximum  volatile  organic  compound 
(VOC)  emissions  per  batch,  the  12- 
month  rolling  average  number  of 
batches  per  year,  and  the  peak  limit  of 
batches  per  month  shall  not  exceed  the 
following  limits: 


Source 

Maximum  VOC 

emissions,  lb/ 

tiatch 

12-mo.  rollir>g  average  limit  batctVyr 

Peak  batch  limit,  tatch/month 

(/)  System  1  charge 

System  1  purge  

(2)  24-T-156,  157  

0.16 

1.35 

280  

33. 

2.60 

0.23 

5.70 

0.02 

0.07 

0.21  

300  

402  

603  

72  „ 

340  „ 

254  

33. 

(3)28-1-217,234  

(4)  28-1-214-216  

45. 
65. 

(5)  20-R-182,  185 

8. 

(6)  20-R-130 

38. 

(7)  2&-R-155 

29. 
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Source 


(fl)  20-WT-174 

(S)  12-T-97-99  

{10)  12-T-95 

{11)  12-T-96  

(12)  12-T-67.  73 .-. 

(J3)20-T-121-122  

(»4)20-T-123-125  

(J5)20-T-140.  142  

(76)20-1-159  

(f7)20-R-193,  200 

(ra)32-fl-300 

(»^32-T-302  

{201  32-T-304  

{21)  32-T-314  __ 

{22)  32-T-322  

{23)  32-T-328  

{24)  10-T-61  , 

{25)  24-T-441.  166  

(26)  25-T-284,  440,  443- 
444 

(2;^25-T-170 

{29)  Tank  truck  toading 

{29)  System  2  

{30)  System  4  

{31)  25-«-164 

{32)  25-R-205 _. 

{33)  Drum  station 

(34)  V-4SAC 

(35)  20-CT-155 

{36)  12-SE-100 

(37)  Drum  exhaust  hood  A  ... 

(36)  24-T-230  

(39)  8-CT-1  

{40)  9-CT-1  

{41)  10-CT-1  „ 

{42)  22-CT-1  „.... 

(43)  25-CT-1  

{44)  25-CT-2 

{45)  29-CT-1  

{46)  32-CT-1  „.. 

{47)  36-CT-1  

(46)  32-T-32S  

(49)  26-fl-195  ._ 

{50)  Continuous  poiymer- 

btending. 
{51)  Portafeed  washer  booth 
1. 

(52)  Portafeed  washer  booth 
2. 

(53)  32-T-392  

'Assumed  value. 

*>  Based  on  monitoring  data. 


(B)  The  following  equation  shall  be 
used  to  calculate  maximam  VCX! 
emissions  per  batch  for  the  process 


Maximum  VOC 

emissions,  lb/ 

t>atch 

0.21  

4.6E-4  Ib/hr  

4.0E-6  Ib/hr  

7.7E-5  Ib/hr  

a(X)3  Ib/hr 

0.85 

5.4 

8.0 

031  

9.8 

018 

0.21  

0.21  

0.23 

0.21  

0.23 „ 

0.001  

0.12 

0.28 _ 

4E-6  

0.12  ttVtruck 

0.36 

2.88 

0.10 

0.14 

3.51  

1.56 

13.90 

I.IOIh/hr 

1.00 

0.98 

0.002  Ib/hr 

0.002  Ibmr 

O005  Ib/hr 

0.003  Ibftir 

0.005  to/hf 

0.002  Ib/hr 

0.002  Ib/hr 

0.005  Ib/hr 

0.002  Ib/hr 

0» _ 

0.1  • 

0.1  lb/hr« 

0.84  Ib/hr" 

0.84  Ib/hr*  ._ 

4.4E-7  


12-mo.  rolling  average  limit  batch/yr 


254 

8.760  hr/yr 

8.760  hr/yr  

8.760  hr/yr 

8,760  hr/yr  „.. 

312 

61 6  

600  

416  

540  

365  _ .t 

365  „ 

730  

365 

365  

365  _ 

365— containing  organic  

730  „ 

730  „ 

1 04  '. „ 

1,600  tmcks/yr 

280  

280  

365  

365  „ 

1 ,005  

254  „ 

254  

8.760  hr/yr  

365 — involving  use  of  organic  material . 
73Q 

8.760  hrTyr"!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!""!!! 

8,760  hr/yr _ 

8,760  hr/yr 

8,760  hr/yr  ....„ 

8,760  hr/yr _.„ ,. 

8.760  hr/yr .'. J 

8,760  hr/yr  

8,760  hr/yr  

8,760  hr/yr _. 

365  _ 

365  

2.000  hr/yr „ 

4.160  hr/yr  

8.736  hr/yr _ 

1 04  „...._ 


Peak  batch  limit,  batch/month 


29. 

744  hr/mo. 

744  hr/mo. 

744  hr/mo. 

744  hr/mo. 

34. 

68. 

^• 
46. 

59. 

41. 

41. 

81. 

41. 

41. 

41. 

31 — containing  organic. 

81. 

81. 

12. 

134  trucks/mo. 

33. 

33. 

41. 

41. 

110. 

29. 

29. 

744hr/ma 

31 — involving  use  of  organk:  material. 

81. 

744  hr/mo. 

744  hr/mo. 

744  hr/mo. 

744  hr/rrw. 

744  hr/mo. 

744  hr/mo. 

744  hr/rrx). 

744  hr/mo. 

744  hr/mo. 

41. 

41. 


744  hr/mo. 
744  hr/mo. 
12. 


sources  listed  in  paragraphs 
(x)(9)(i)(A)(l)  (charge  only  and  [2) 
through  [28)  and  {53)  of  this  section: 
Where: 


ER  =  VCXD  emission  rate; 

Qo  =  Quantity  of  organic  per  batch  or 
charge  rate; 


ER(lb  /  batch)  =  Qo(ga'  ^  ^^^tch)  x  M  y  (lb  /  mole)  x  P(mmHg) 
constant,  ([gal][mmHg]/  mole) 


Mv  =  Molecular  weight  of  the  volatile 
component; 

P  =  Partial  pressure  of  the  volatile 
component  for  mixtures  of  liquid 
made  up  with  more  than  one 


chemical;  or  vapor  pressure  for  pure 
liquids  made  up  of  only  one  organic 
chemical;  and 

Constant  i  =  (7.45  gal/ft3)x(385  ftV 
mole)x(760  mmHg). 


(C)  The  following  equation  shall  be 
used  to  calculate  the  VOC  emissions  per 
batch  from  the  process  sources  listed  in 
paragraph  (x)(9)(i)(A)(i)  of  this  section 


(purge  only)  and  {29)  through  {32)  of 
this  section: 


ERdb  /  batch)  =  P^^^^' '  t^^^ch)  x  Mydb  /  mole)  x  P(mmHg) 
constant2([ft'][mmHg]/  mole) 


Where: 

PR=Nitrogen  purge  rate;  and 

Constant  2  =  (385  ftVmole}x(760  mmHg). 

(D)  The  following  equation  shall  be  used 
to  calculate  the  VCX)  emissions  per 


batch  from  the  drum  station  listed 
at  paragraph  (x)(9)(i)(A)(33)  of  this 
section: 
ER( lb/batch)  =  (0.40  x 

[ER2H-T.2I7.2.h1)+(0.60  x 
[ER2«.T-2I4-2I6]) 


(E)  The  following  equation  shall  be 
used  to  calculate  the  VCXI  emissions  per 
batch  from  the  V^SAC  listed  at 
paragraph  (x)(9)(i)(A)(J4)  of  this  section: 


FR,^^H8('b/batch)xMy(lb/mole)xPy,(mmHg) 
ER(lb  /  batch)  = 


Mg(lb/moIe)x(760-Pv2XinmHg) 


Where: 

FRimmHg  =  Maximum  air  flow  rate  to 
maintain  1  mmHg; 


Ma  =  Molecular  weight  of  air;  and 

Pv2  =  Vapor  pressure  of  organic  at  65  "F 
and  760  mmHg. 


(F)  The  following  equation  shall  be 
used  to  calculate  the  VOC  emissions  per 
batch  from  20-CT-155  listed  at 
paragraph  (x)(9)(i)(A)(35)  of  this  section: 


ER(lb  /  batch)  =  [ER,^  (lb  /  hr)-  ER  y.^s^^  0^ '  *"■)]><  hr  /  batch 


Where: 

ERtoi  =  Total  system  emission  rate 

calculated  using  the  following 

equation: 


ER,«(lb/hr)  = 


FR|mmHg(lb/hr)xMv(lb/mole)xPy,(mmHg) 
M,(lb/mole)x{350-Py,)(mmHg) 


Where: 

Pvi  =  Vapor  pressure  of  organic  at  200 

'F  and  350  mmHg. 
(G)  The  following  equation  shall  be 
used  to  calculate  the  VCX]  emissions  per 
hour  from  12-SE-lOO  listed  at 
paragraph  (x)(9)(i)(A)(36)  of  this  section: 
ER(lb/hr)  =  Evap  (gm/cm^sec)  x  area 

(cm2)  x  3600  sec/hr 

Where: 


Evap  =  Evaporation  rate  from  a  surface 
8.93  cm  X  8.9  cm  (lb/[cm2]  [sec]) 
calculated  using  the  following 
equation: 

Evap  =  10-7  Mv""  X  [0.034  (Pc  -  PJ  '  " 
+  156  (Pc  -  Pull 

Where: 

Pc  =  Partial  pressure  of  the  component 
from  the  spilled  liquid; 


Pu  =  Partial  pressure  of  the  component 
in  the  incident  air  stream,  assumed 
to  be  0  mmhg;  and 

Area  =  Surface  area  of  the  liquid. 

(H)  The  following  equation  shall  be 
used  to  calculate  the  VCX!  emissions  per 
batch  from  the  drum  exhaust  hood  A 
listed  at  paragraph  (x)(9)(i)(A)(37)  of  this 
section: 


ER(lb/ batch)  = 


FR(ft  /batch)  X  My  (lb /mole)  xP(mmHg) 
constantjilft  ][mmHg]/  mole] 


Where: 

FR  =  Air  flow  rate. 


(I)  The  following  equation  shall  be  used 
to  calculate  the  VOC  emissions  per 


ERdb/ba.ch)^'^"-^'""^-'""''"-^'"'-^ 

constant. 


batch  from  24-T-230  Usted  at 
paragraph  (x)(9)(i)(A)(36)  of  this 
section: 


UMI 


14906        Federal  Register  /  Vol.  60,  No.  54  /  Tuesday,  March  21,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  54  /  Tuesday.  March  21.  1995  /  Rules  and  Regulations        14907 


Sl« 


Where: 

Vh  -  Head  space  volume  at  heated 
temperature  135*F; 

Va  s  Head  space  volume  at  ambient 
temperature  68*F; 


PPi33'F  =  Partial  pressiu«  of  volatile 
component  at  135"F. 

Constant  3  =  (434  ftVmole)(7.45  gal/ 
ft3)x(760  mmHg) 


(J)  The  following  equations  shall  be 
used  to  calculate  the  VCX 
emissions  per  batch  from  the 
process  sources  listed  in  paragraph 
(x)(9)(i)  [39]  through  [47)  of  this 
section: 


«»   /,v,    X     Vg(gaI)xMv(lb/mole)xP(mmHg)xorg 
ERy^(iD/yr)  = 

t(yr)x constant,  ([gal]  [mmHg]/ mole) 
ERB(lb/yr)  =  CBxVT.(gaI)xdg(lb/gal)x(charges/yr)xorg 
ER(.  (lb  /  yr )  =  C(.  X  Evap(gal  /  min)  x  d^  (lb  /  gal)  x  (min/  yr)  x  org 


Where: 

Vr  3  Refill  volume: 

t  s  Time  between  refills; 

org  =  Fraction  of  organic  component  in 

product; 
C»  =  Concentration  of  chemical  B  fed  3 

times/week;  j 

vT  *  Tower  volume; 
da  -  Density  of  chemical  B; 
Cc  -  Concentration  of  chemical  C  fed 

continuously; 
Evap  =  Evaporation  rate;  and 
dc  =  Density  of  chemical  C. 
(K)  The  nimiber  of  batches  for  each 

Sirocess  source  shall  be  calculated  as 
ollows: 

(I)  Compute  the  monthly  number  of 
batches  for  each  process  source  by  the 
15th  day  of  the  following  month. 

{2)  By  the  15th  day  of  each  month, 
add  the  monthly  number  of  batches  for 
each  process  source  for  the  12  previous 
months  to  obtain  the  total  number  of 
batches  per  year. 


(ii)  Recordingkeeping. 

(A)  On  and  after  October  1, 1992.  the 
owner  and  operator  of  the  Nalco 
Chemical  Company  facility  in  Bedford 
Park,  IlUnois,  shall  keep  the  following 
records  for  all  process  sources  listed  in 
paragraphs  (x)(9)(i)(A)  (1)  through  (53) 
of  this  section.  These  records  shall  be 
maintained  for  the  units  specified  in 
paragraphs  (x)(9)(i)  (A)  through  (K)  of 
this  section,  be  compiled  on  a  monthly 
basis,  be  retained  at  the  facility  for  a 
period  of  3  years,  and  be  made  available 
to  the  Administrator  upon  request. 

(B)  (Reserved) 

(1)  Calculations  of  the  poimds  per 
batch  or  pounds  per  hour  (as 
appropriate)  for  each  batch  for  each 
process  source.  This  includes  the 
information  necessary  for  each 
calculation. 

(2)  The  monthly  number  of  batches 
for  each  process  source. 


(J)  The  total  nimiber  of  batches  per 
year  for  the  12  previous  mcmths  for  each 
process  source. 

(10)  The  control  requirements  in  this 
paragraph  apply  to  the  storage  tanks 
listed  in  paragraph  (x)(10)(i)(A)  of  this 
section  at  the  Nalco  Chemical  Company 
fecility  in  Bedford  Park,  Illinois,  instead 
of  the  control  requirements  in  paragraph 
(x)(3)  of  this  section. 

(i)  Production  and  Operation 
Restrictions. 

(A)  On  and  after  October  1, 1992,  the 
product  of  the  molecular  weight  of 
vapor  in  each  storage  tank  (My),  the  true 
vapor  pressure  at  bulk  liquid  conditions 
for  each  tank  (P),  and  the  paint  factor 
(Fp);  the  storage  tank  maximum  yearly 
throughput  for  each  tank;,  and  the 
maximum  monthly  throughput  for  each 
tank  shall  not  exceed  the  following 
limits: 


Tank  No. 


(0  24-7-147..., 
(2)  24-T-150 .... 
(3  24-T-151  ..., 
(4)  24-T-158N  ., 
(St  24-T-158C  .. 
(^  24-T-158S  .. 
(7)24-T-160..... 

(fl)24-T-161  

(9)24-7-162...., 
(TO)  20-7-1 01  ... 
(7  7)20-7-102... 
(72)20-7-103... 
(73)20-7-104... 
(7^20-7-105... 
(7^20-7-106... 
(7Q  20-7-107... 
(77)20-7-108... 
(7fl)  20-7-109... 
(7^20-7-153., 
(20)20-7-131*, 
(27)  20-7-132* 

(22)  20-7-133* 

(23)  20-7-134* 

(24)  20-7-135* 

(25)  20-7-136 .. 
(2^20-7-137* 


Mv  X  P  X  Fp, 

(K>)  (mmhg)/ 

b-nrnle 


45.4 
227 
227 
18.9 
18.0 
1.17 
226.8 
227 
473 
3.72 
1.80 
420 
180 
370 
1,210 
294 
1,360 
1,390 
180 


29.5 


Yearly 

throughput. 

gavyr 


56,250 
266,450 
266,450 
173,830 
110,190 

52,010 
266,450 
182,450 

93,900 

90,290 
122,900 

23,960 
475,900 

52,360 
623,100 

90,040 

81,470 
167,060 

35,000 


307,710 


MontNy 

throughput, 

gal/rrxxith 


4.688 
22,204 
22,204 
14,486 

9,183 

4,334 
22,204 
15,204 

7,825 

7.525 
10,242 

1,997 
39,659 

4,363 
51,926 

7.503 

6,789 
13,922 

2,917 


7ank  No. 


26,580 


(27)  20-7-138 
(25)  32-7-305 

(29)  32-7-306 

(30)  32-7-307 
(37)  32-7-308 
(3Z)  32-7-310 

(33)  32-7-31 1 

(34)  32-7-319 

(35)  32-7-320 
(3ff)  32-7-326 

(37)  32-7-331 

(38)  32-7-332 

(39)  32-7-333 

(40)  32-7-334 
(47)  32-7-335 

(42)  32-7-336 

(43)  32-7-337 

(44)  17-7-206 

(45)  17-7-208 

(46)  17-7-207 

(47)  17-7-209 

(48)  24-7-515 

(49)  25-7-282 

(50)  25-7-283 
(57)  24-7-^142 

(52)  17-7-210 

(53)  17-7-211 

(54)  17-7-212 
(5^  17-7-213 

(56)  17-7-401 

(57)  17-7-^02 

(58)  17-7-403 

(59)  17-7-404 

(60)  17-7^05 
(67)  17-7-406 

(62)  17-7-407 

(63)  17-7-409 

(64)  17-7-410 
(65j  17-7-411 

(66)  17-7-412 

(67)  17-7-414 
(65)- 17-7-415 

(69)  17-7-416 

(70)  17-7-417 
(77)  17-7-418 

(72)  17-7-419 

(73)  17-7-420 

(74)  17-7^21 

(75)  17-7-422 

(76)  17-7-423 

(77)  17-7-424 

(78)  26-7-218 
(79)26-7-219 
(80)  26-7-220 
(87)  26-7-221 

(82)  26-7-222 

(83)  26-7-224 

(84)  26-7-225 

(85)  26-7-226 

(86)  26-7-227  , 

(87)  26-7-228  , 

(88)  26-7-229  , 

(89)  26-7-231  . 

(90)  26-7-232  , 
(97)  26-7-233 

(92)  27-7-245  . 

(93)  27-7-246  . 

(94)  27-7-247  . 

(95)  27-7-248  . 

(96)  27-7-249  . 

(97)  27-7-250  . 

(98)  27-7-251  . 


Mv  X  P  X  Fp, 

(lb)  (mmhg)/ 

lt>-mole 


29.5 
288 

66.5 
66.5 
66.5 
66.5 
66.5 
50.0 
50.0 
70.0 
70.0 
70.0 
70.0 
70.0 
70.0 
70.0 

798 
27.000 
27,000 
2.48 
2.48 

331 
1.42 
1.42 
18.0 
47.9 
47.9 

508 

508 
50.0 
15.0 
6.20 
26.5 
50.0 
40.0 

206 

395 

395 
50.0 
50.0 
50.0 
50.0 

395 
23.4 

115 

119 

112 
25.2 

115 
23.4 
23.4 
50.0 
1.50 
2,460 
50.0 
80.0 
4.80 
50.0 

294 
50.0 

500 
50.0 
23.4 

117 
23.4 
21.6 

348 
23.4 

198 

927 

110 

396 


Yearly 

throughput, 

ga&yr 


307.710 

785,550 

165,350 

294,750 

128,470 

77,290 

182.130 

688,950 

688,950 

248.440 

489,540 

70,380 

270,850 

210,610 

418,200 

632,460 

53,850 

300,760 

300,760 

180,180 

180,180 

216,860 

1,920,410 

1,920,410 

90,990 

582.990 

582,990 

728,420 

728,420 

131,970 

120,160 

127,770 

1,601,510 

113,830 

231,030 

135.180 

327,410 

129,290 

213,870 

277,840 

72,920 

56,140 

393,550 

233,780 

873,270 

278,460 

730,780 

300,010 

873,270 

215,060 

209,610 

64,890 

197,900 

160,020 

74,820 

66.590 

225,290 

36,610 

47,390 

63,040 

136,150 

112,970 

319,610 

564,280 

539,700 

361 ,970 

141,820 

71.670 

96.010 

51,240 

433,030 

45,440 


Monthly 
throughput, 
gal/month 


26,580 

65,462 

13,779 

24.563 

10,706 

6,441 

15,177 

57,413 

57,413 

20,703 

40.795 

5,865 

22,571 

18,267 

34,850 

52,706 

4,488 

25,063 

25.063 

15,016 

15,016 

18.072 

160.034 

160,034 

7,583 

48,583 

48,583 

60,702 

60,702 

10,998 

10.014 

10,648 

133,460 

9.486 

19,253 

11,265 

27,285 

10,774 

17,843 

23,153 

6,077 

4,678 

32,796 

19,482 

72.773 

23,205 

60,898 

25,001 

72.773 

17,922 

17.468 

5,408 

16,492 

13,336 

6,235 

5,550 

18,774 

3,051 

3,949 

5,253 

11,346 

9,414 

26,634 

47,024 

44,975 

30,165 

11,818 

5,972 

8.001 

4.270 

36.086 

3.787 
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Tank  No. 


(9^  27-T-252  ... 
(700)27-1-253. 
(J0J)2&-T-192. 
(702)27-1-278, 
(»03)  27-T-279 
(f04)27-T-285 
(J0l5)27-T-286 
(r06)  25-T-201 
(JOT)  32-T-388 
(J08)32-T-389 
(r09)  32-T-390 
(rrO)32-T-391 


Mv  X  P  X  Fp, 

(lb)  (mmhg)/ 

b-mole 


21.6 
348 
10.0 
0.62 
0.18 
21.6 
21.6 
19.8 
0.07 
0.07 
288 
1.42 


Yearly 

throughput. 

gal/yr 


171,370 
237.900 
117,950 

74,910 
563,760 
459,530 
459,530 
143.550 
499,340 
499,340 
808,310 

800,00 


Monthly 

throughput, 

gal/month 


14.281 

19.825 

9.829 

6,243 

48.647 

38.294 

38.294 

11.963 

41.612 

41,612 

583,340 

583,340 


■Tank  not  in  use. 

(B)  The  throughput  shall  be  calculated 
as  follows: 

(1)  Compute  the  monthly  throughput 
for  each  tank  by  the  15th  day  of  the 
following  month. 

{2)  By  the  15th  day  of  each  month, 
add  the  monthly  throughputs  for  the  12 
previous  months  to  obtain  the  yearly 
throughput. 

(ii)  Recordkeeping.  (A)  On  and  after 
October  1. 1992.  the  owner  and  operator 
of  the  Nalco  Chemical  Company  facility 
in  Bedford  Park.  Illinois,  shall  keep  the 
following  records  for  all  storage  tanks. 
These  records  shall  be  compiled  on  a 
monthly  basis,  be  retained  at  the  facility 


for  a  period  of  3  years,  and  be  made 
available  to  the  Administrator  upon 
request. 

(1)  The  molecular  weight  of  vapor  in 
each  storage  tank  (Mv),  the  true  vapor 
pressure  at  bulk  liquid  conditions  for 
each  tank  (P).  the  paint  factor  (Fp).  and 
their  product.  Fp  shall  be  determined 
from  Table  4.3-1  of  "Compilation  of  Air 
Pollutant  Emission  Factors.  Volume  I: 
Stationary  Point  and  Area  Sources," 
AP^2.  September  1985. 

(2)  The  monthly  throughput. 

[3]  The  total  throughput  per  year  for 
the  12  previous  months. 
(B)  [Reserved]. 


Where: 

M,=Molecular  weight  of  pure 

component  a; 
P,=Vapor  pressure  of  pure  component  a; 
Xa=Mole  fraction  of  pure  component  a 

in  the  liquid; 
Mb=Molecular  weight  of  pure 

component  b; 
Pb= Vapor  pressure  of  pure  component  b; 
Xb=Mole  fraction  of  pure  component  b 

in  the  liquid;  and 

Pi=P^2  +  PbXb- 

(11)  The  control  requirements  in  this 
paragraph  apply  to  the  fugitive  emission 
sources  listed  in  paragraph  (x)(ll)(i)(A) 
of  this  section  at  the  Nalco  Chemical 
Company  facility  in  Bedfore  Park. 
Illinois,  instead  of  the  control 
requirements  in  paragraph  (x)(3)  of  this 
section. 

(i)  Production  and  Operation 
Restrictions. 

(A)  On  and  after  October  1. 1992,  all 
components  (e.g.,  pumps,  valves, 
flanges,  pressure  relief  valves  (PRV's), 
and  open  end  lines)  at  the  specified 
locations  (e.g..  Building  32 — Tube 
Reactor  System,  etc.),  and  in  the 


Mv=M3-^^  +  M, 


I 


PbXb 


specified  type  of  service  (e.g..  heavy 
liquid  stratified,  light  liquid  stratified, 
etc.)  shall  be  limited  by  the  maximum 
monthly  hours  in  the  following  table: 
(ii)  Recordkeeping. 

(A)  On  and  after  October  1. 1992.  the 
owner  and  operator  of  the  Nalco 
Chemical  Company  facility  in  Bedford 
Park.  Illinois,  shall  keep  the  following 
records  for  all  fugitive  emission  sources. 
These  records  shall  be  compiled  on  a 
monthly  basis,  be  retained  at  the  facility 
for  a  period  of  3  years,  and  be  made 
available  to  the  Administrator  upon 
request. 

(1)  The  total  number  of  hours  of 
organic  service  for  each  component  at 
each  location  specified  in  paragraphs 
(x)(ll)(i)(A)  (1)  through  [W]  of  this 
section. 

(2)  The  vapor  pressure  of  each  organic 
compound  in  each  component  at  each 
location  specified  in  paragraphs 
(x)(ll)(i)(A)  (1)  through  [10]  of  this 
section. 

(B)  [Reserved] 

(12)  The  control  and  recordkeeping 
and  reporting  requirements,  as  well  as 


(iii)  Test  Methods.  (A)  The  true  vapor 
pressure  at  bulk  liquid  temperature 
shall  be  determined  by  using  the 
procedures  specified  in  paragraph  (a)(8) 
of  this  section. 

(B)  The  molecular  weight  of  vapor  in 
the  storage  tank  shall  be  determined  by 
using  Table  4.3-2  "Compilation  of  Air 
Pollutant  Emission  Factors,  Volume  I: 
Stationary  Point  and  Area  Sources." 
AP-42.  September  1985.  or  by  analysis 
of  vapor  samples.  Where  mixtures  of 
organic  liquids  are  stored  in  a  tank.  My 
shall  be  estimated  from  the  liquid 
composition  using  the  following 
equation: 


the  test  methods  in  this  paragraph, 
apply  to  the  gravure  and  screen  press 
operations  at  the  Meyercord  Corporation 
(Meyercord)  in  Carol  Stream,  Illinois, 
instead  of  the  requirements  in 
paragraphs  (x)(l)  through  (x){5)  of  this 
section. 

(i)  After  July  1, 1991,  no  materials 
which  contain  volatile  organic  material 
(VOM),  including  coatings,  inks,  and 
cleaning  material,  may  be  used  at  any 
gravure  or  screen  press  unless  the  total 
VOM  emissions  remain  below  100  tons 
of  VOM  for  every  consecutive  365-day 
period,  or  fraction  thereof,  starting  on 
July  1, 1991.  A  new  365-day  period 
starts  on  each  day.  The  VOM  emissions, 
which  are  to  be  calculated  on  a  daily 
basis,  are  to  be  added  to  the  VOM 
emissions  for  the  prior  364  days  (but  not 
including  any  day  prior  to  July  1, 1991). 
VOM  emissions  are  based  upon  the 
VOM  content  of  the  material  and  the 
volume  of  material  used.  The  effect  of 
add-on  control  equipment  is  not 
considered  in  calculating  VOM 
emissions;  that  is.  the  VOM  emissions 
are  to  be  determined  as  if  the  press(es) 


(13)  The  control  and  recordkeeping 
and  reporting  requirements,  as  well  as 
the  test  methods  in  this  paragraph, 
apply  to  the  sheet  fed  cold  set  presses 
and  web  heatset  presses  at  the  Wallace 
Computer  Services,  Inc.  (Wallace) 
printing  and  binding  plant  in  Hillside, 
Illinois,  instead  of  the  requirements  in 
40  CFR  52.741(h)  and  40  CFR 
52.741(x)(l)  through  40  CFR 
52.741(x)(5). 

(i)  After  July  1, 1991,  no  inks  shall  at 
any  time  be  applied,  at  the  presses 
indicated  below,  which  exceed  the 
pounds  (lbs)  volatile  organic  material 
(VOM)  per  gallon  of  ink  (minus  water 
and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  limit  established  for 
each  press.  After  July  1, 1991.  the  yearly 
volume  of  ink  used  at  each  press,  in 
gallons  of  ink  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
per  year,  shall  not  exceed  the  gallons 
per  year  limit  established  below  for  each 
press.  The  yearly  volume  of  ink  used 
per  press  is  to  be  calculated  according 
to  the  procedure  in  paragraph  (x)(13)(iii) 
of  this  section. 


Lbs 

VOM/ 

Gallons/ 

Press 

gallon 

year  ma- 

mate- 

terial 

rial 

14  

69 

612 

16  - 

69 

8.340 
360 

22  .... 

7.1 

23  

7.1 

480 

25  

7.1 

516 

26 

7.1 

1,848 
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do(es)  not  have  add-on  control 
equipment.  The  applicable  test  methods 
and  procedures  specified  in  paragraph 
(a)(4)  of  this  section  are  to  be  used  in 
determining  daily  VOM  emissions. 

(ii)  The  VOM  content  of  each  coating, 
ink,  and  cleaning  solution  shall  be 
determined  by  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (a)(4)  of  this  section  to 
establish  the  records  required  under 
paragraph  (x)(12)(ii)  of  this  section. 
Beginning  on  July  1, 1991,  the  owner  or 
operator  of  the  subject  presses  shall 
collect  and  record  all  of  the  following 
information  each  day  and  maintain  the 
information  at  the  facility  for  3  years: 

(A)  The  name  and  identification 
number  of  each  coating,  ink,  and 
cleaning  solution  as  applied  on  any 
press. 

(B)  The  pounds  (lbs)  of  VOM  per 
gallon  of  each  coating,  ink,  and  cleaning 
solution  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  on  any  press. 

(C)  The  total  gallons  of  each  coating, 
ink,  and  cleaning  solution  (minus  water 
and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  used  per  day. 

(D)  The  total  lbs  of  VOM  contained  in 
the  volume  of  each  coating,  ink,  and 
cleaning  solution  used  per  day  on  any 
press.  The  lbs  of  VOM  per  day  is  to  be 
calculated  by  multiplying  the  lbs  of 
VOM  per  gallon  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
times  the  gallons  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
used  per  day. 

(E)  The  total  lbs  of  VOM  per  day  from 
all  coatings,  inks,  and  cleaning  solutions 
used  on  all  presses.  The  total  lbs  of 
VOM  per  day  is  to  be  obtained  by 
adding  the  lbs  of  VOM  per  day 
contained  in  all  coatings,  inks,  and 
cleaning  solutions. 

(F)  Within  7  days  after  each  365-day 
period,  the  VOM  emissions  (as 
calculated  in  paragraph  (x)(12)(ii)(E))  of 
this  section  before  add-on  control,  from 
the  365-day  period,  are  to  be 
determined. 

Starting  on  July  7, 1992,  VOM 
emissions  are  to  be  determined  for  the 
365  days  ending  7  days  earlier.  Each  day 
concludes  a  new  365-day  period. 
However,  no  VOM  emissions  are  to  be 
included  for  any  days  prior  to  July  1, 
1991.  For  example,  on  July  17, 1991,  the 
emissions  from  July  1,  through  July  10, 
1991,  are  to  be  included,  whereas  on 
January  7, 1994,  the  emissions  from 
January  1, 1993,  through  December  31, 
1993,  are  to  be  included. 


Press 

Lbs 
VOM/ 
gallon 

Ink 

Galk>ns/ 
year  ink 

14  ..,; 

1.68 

276 

16  .... 

1.68 

1896 

22  .... 

3.01 

2712 

23  .... 

3.01 

13140 

25  .... 

■•■■••■•■•«•>••••••■■■■•■■■■.. 

3.01 

12720 

26  .... 

3.01 

4764 

(ii)  After  July  1, 1991,  no  materials 
(other  than  those  inks  subject  to  the 
limits  in  paragraph  (x)(13)(i))  of  this 
section,  shall  at  any  time  be  applied  or 
used,  at  the  presses  indicated  below, 
which  exceed  the  lbs  VOM  per  gallon  of 
material  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
limit  established  for  each  press.  After 
July  1, 1991,  the  yearly  volume  of 
material  (excluding  ink  and  water)  used 
at  each  press,  in  gallons  of  material 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  per  year,  shall 
not  exceed  the  gallons  per  year  limit 
established  for  each  press.  The  yearly 
volume  of  material  (excluding  ink  and 
water)  used  per  press  is  to  be  calculated 
according  to  the  procedure  in  paragraph 
(x)(13)(iii)  of  this  section. 


(iii)  The  yearly  volume  of  ink/material 
used  is  to  be  calculated  as  follows: 

(A)  Compute  the  volume  of  ink/ 
material  used  each  month  per  press  by 
the  15th  of  the  following  month. 

(B)  By  the  15th  of  each  month,  add 
the  monthly  ink/material  usage  per 
press  for  the  12  previous  months  (to 
obtain  the  yearly  volume  of  ink  used). 

(iv)  Beginning  on  July  1, 1991,  the 
owner  and  ojjerator  of  Wallace's  plant 
in  Hillside,  Illinois,  shall  keep  the 
following  records  for  each  press  for  each 
month.  All  records  shall  be  retained  by 
Wallace  for  3  years  and  shall  be  made 
available  to  the  Administrator  on 
request: 

(A)  The  name  and  identification 
number  of  each  ink,  fountain  solution, 
fountain  solution  additive,  cleaning 
solvent,  and  other  VOM  containing 
material  as  applied  or  used. 

(B)  The  weight  of  VOM  per  volume  of 
each  ink,  fountain  solution,  fountain 
solution  additive,  cleaning  solvent,  and 
each  other  VOM  containing  material 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  as  applied  or 
used  each  month. 

(C)  The  volume  of  ink  (minus  water 
and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  appUed  each 
month. 

(D)  The  total  volume  of  miscellaneous 
VOM  containing  materials  (minus  water 
and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM).  other  than  inks,  that 
are  used  each  month. 

(v)  Any  record  showing  a  violation  of 
paragraph  (x)(13)(i)  or  (x)(13)(ii)  of  this 
section  shall  be  reported  by  sending  a 
copy  of  such  record  to  the 
Administrator  within  30  days  of  the 
violation. 

(vi)  To  determine  compliance  with 
paragraphs  (x){13)(i)  and  (x)(13)(ii)  of 
this  section  and  to  establish  the  records 
required  under  paragraph  (x)(13)(iv)  of 
this  section  the  VOM  content  of  each 
ink  and  miscellaneous  VOM  containing 
material  shall  be  determined  by  the 
applicable  test  methods  and  procedures 
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specified  in  paragraph  (a)(4)  of  this 
section. 

(FR  Doc.  95-6003  Filed  3-20-95;  8:45  am) 
BILUNO  cooc  e6eo-60-M 

40  CFR  Part  799 
[OPPTS-42180;  FRL  4935-4] 
RIN  2070^807 

Testing  Consent  Order  for  Tertiary  Amyl 
Methyl  Ettter 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  Consent  Agreement  and 

Order. 

SUMMARY:  EPA  has  issued  a  Testing 
Consent  Order  that  incorporates  an 
Enforceable  Consent  Agreement  (ECA) 
pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA)  with  members  of 
the  TAME  Producers  Group  comprised 
of  the  following  companies:  Amerada 
Hess  Corporation,  Chevron  U.S.A. 
Products  Company,  Citgo  Petroleimi, 
Exxon  Company  U.S.A.,  and  Texaco 
Refining  and  Marketing  (the 
Consortium)  who  have  agreed  to 
perform  certain  health  effects  tests  with 
tertiary-amyl  methyl  ether  (CAS  No. 
994-05-8)  (TAME).  This  document 
summarizes  the  ECA  and  adds  TAME  to 
the  list  of  chemical  substances  and 
mixtures  subject  to  ECAs.  Accordingly, 
export  notlBcation  requirements  apply 
to  TAME. 

EFFECTIVE  DATE:  March  21.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  401  M  St.. 
SW..  Washington.  DC  20460,  (202)  554- 
1404.  TDD  (202)  554-0551.  Technical 
contact:  Gary  Timm  (202)  260-7335. 
SUPPLEMENTARY  INFORMATION:  This 
document  amends  40  CFR  799.5000  by 
adding  TAME  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
ECAs  and  export  notlBcation 
requirements. 

I.  Background 

The  Clean  Air  Act  (42  U.S.C.  7401- 
7671q)  provides  that  beginning  on 
November  1, 1992.  gasoline  containing 
at  least  2.7  percent  oxygen  by  weight  is 
required  to  be  used  in  the  wintertime  in 
39  areas  of  the  county  which  failed  to 
comply  with  the  carbon  monoxide  (CO) 


National  Ambient  Air  Quality  Standard. 
Carbon  monoxide  pollution  is  caused  by 
incomplete  burning  of  fuels  used  in 
internal  combustion  engines  and  is 
generally  more  severe  during  cold 
winter  temperatures.  Tests  have  shown 
that  the  use  of  oxygenates  in  gasoline 
can  reduce  CO  emissions  by  15  to  20 
percent  (Emission  Reduction  and  Cost 
Effectiveness  of  Oxygenated  Gasolines. 
Environmental  Protection  Agency.  June, 
3  1991).  Methyl  tertiary-butyl  ether 
(MTBE)  and  ethanol  are  the  primary 
oxygenates  used  in  the  oxygenated 
gasoline  program. 

MTBE  was  recommended  for  health 
effects  testing  by  the  Interagency  Testing 
Committee  in  its  19th  report  because  of 
its  rapidly  growing  use  as  a  fuel 
additive.  EPA  negotiated  an  ECA  with 
the  Oxygenated  Fuel  Producers  for 
comprehensive  health  effects  testing  in 
1988  (53  FR  10391.  March  31.  1988). 
Despite  this  extensive  testing  program 
and  experience  using  MTBE  as  a 
gasoline  additive,  acute  health  concerns 
were  raised  in  Alaska  and  Missoula.  MT 
after  MTBE's  introduction  to  these  areas 
in  November.  1992.  Additional  research 
was  conducted  by  EPA,  the  American 
Petroleum  Institute  (API),  and  the 
Oxygenated  Fuels  Association  to 
address  the  concerns  raised  by  the 
citizens  of  Alaska  and  assist  policy 
decision  making  for  the  next  oxyfuel 
season.  These  studies,  including  human 
exposures,  failed  to  conHrm  MTBE  as 
the  source  of  the  human  health 
complaints. 

A  meeting  between  the  Federal 
Government.  State  of  Alaska,  and 
industry  to  plan  additional  research  on 
the  oxyfuels  was  held  in  December, 
1993.  This  group  also  recommended 
that  baseline  toxicity  testing  information 
be  developed  for  both  ethyl  tertiary- 
butyl  ether  (ETBE)  and  TAME,  widely 
seen  as  possible  substitutes  for  MTBE, 
to  compare  their  toxic  potential  with 
that  of  MTBE.  The  research  planning 
workshop  recommended  the  following 
tests  for  ETBE  and  TAMErlst  tier 
genotoxicity,  90-day  inhalation 
subchronic,  neurotoxicity 
developmental  toxicity,  reproductive 
effects  pharmacokinetics. 

On  March  1,  1994,  EPA's  Office  of 
Mobile  Sources  requested  that  the  Office 
of  Pollution  Prevention  and  Toxics 
develop  these  data  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA). 


II.  Enforceable  Consent  Agreement 
Negotiations 

EPA  sent  letters  to  approximately  50 
individuals  in  the  petroleum  and 
oxyfuel-related  industries  announcing 
the  addition  of  ETBE  and  TAME  to 
EPA's  Master  Testing  List  and  EPA's 
interest  in  pursuing  a  testing  program 
under  an  ECA.  On  March  9, 1994,  API 
indicated  that  the  industry  had  agreed 
to  form  a  testing  panel  under  API 
auspices  to  develop  and  present  a 
testing  proposal  to  EPA  on  ETBE  and 
TAME.  On  April  18, 1994,  EPA 
published  a  notice  in  the  Federal 
Register  inviting  manufacturers  and 
processors  of  ETBE  and  TAME  and 
other  interested  persons  to  participate  in 
ECA  negotiations  on  these  substances 
and  announced  that  a  public  meeting 
would  be  held  on  May  9,  1994. 

On  behalf  of  the  Consortium,  API 
submitted  proposals  for  testing  ETBE 
and  TAME  in  April.  At  the  May  9 
meeting,  API  stated  that  there  was 
support  among  Consortium  members  to 
conduct  testing  of  TAME,  but  not  ETBE. 
The  chief  difference  between  the  EPA 
and  Consortium  positions  on  testing 
TAME  was  the  design  of  the 
reproductive  effects  and  fertility  study. 
The  Consortium  proposed  only  a  one- 
generation  study  as  opposed  to  the  two- 
generation  study  recommended  by  EPA. 
This  issue  was  resolved  in  a  conference 
call  on  July  28, 1994,  with  the 
Consortium  agreeing  to  conduct  the 
two-generation  study.  Members  of  the 
Consortiiun  signed  an  ECA  for  the 
testing  of  TAME  in  January,  1995;  EPA 
signed  the  ECA  in  February,  1995. 

Regarding  ETBE,  after  appropriate 
notification  of  interested  persons,  EPA 
held  a  public  meeting  on  July  14, 1994, 
to  discuss  the  development  of  an  ECA 
for  this  substance.  At  that  meeting, 
ARCO,  the  only  current  or  potential 
producer  in  attendance,  stated  that  it 
had  conducted  screening  tests  for 
mutagenicity  but  that  the  company  had 
decided  not  to  enter  into  an  ECA  with 
EPA  to  conduct  additional  testing.  ETBE 
thus  remains  on  EPA's  Master  Testing 
List  in  a  queue  for  rulemaking  under 
TSCA  section  4. 

III.  TAME  Testing  Program 

Table  I  describes  the  tests,  the  test 
standards  and  reporting  requirements 
For  TAME  under  the  ECA.  This  testing 
program  will  allow  EPA  to  better 
characterize  the  potential  health  hazards 
resulting  from  exposure  to  TAME. 


Table  I.—  Required  Testing,  Test  Standards  and  Reporting  Requirements  for  TAME 


Description  of  Tests 


Pharmacokinetics  (Inhalation,  rats  and  mice)  ... 
90-Day  Sutx:hronlc  (Inhalation,  rats  and  mice) 


Neurotoxicity  Screen 

Mutagenicity:  CHO  HGPRT 

Mutagenicity:  Chromosomal  aberrations  

Reproduction  and  Fertility  (Inhalation,  rats) 

Developmental  toxicity  (Inhalation,  rats  and  mice) 


Test  Standard' 


795.230  (Appendix  I) 

798.2450  Amended  to  include  mitogenesis.special 
staining  and  immunochemistry  (Appendix  II) 

795.247  (Appendix  III) 

798.5300  (Appendix) 

798.5375  (Appendix) 

OPPTS  870.3800 

OPPTS  870.3700 


Deadline  for 
Final  Report^ 


20 
18 

20 
15 
15 
30 
15 


Interim  Reports 
Required^ 


'Citation  is  to  40  CFR  unless  othenwise  noted.  The  OPPTS  870  series  guidelines  are  available  from  EPA  but  have  not  been  Dut)lished 

2  Numt)er  of  months  after  the  effective  date  of  the  consent  order. 

3  Interim  reports  are  required  every  6  months  from  the  effective  date  until  the  final  report  is  submitted.  This  column  shows  the  number  of  in- 
terim reports  required  for  each  test 


rv.  Export  Notification 

The  issuance  of  the  ECA  and  Order 
subjects  any  persons  who  export  or 
intend  to  export  the  chemical  substance 
TAME  (CAS  No.  994-05-8),  of  any 
purity,  to  the  export  notification 
requirements  of  section  12(b)  of  TSCA 
and  the  regulations  promulgated 
pursuant  to  it  at  40  CFR  part  707.  The 
listing  of  the  chemical  substance  or 
mixture  at  40  CFR  799.5000  serves  as  a 
notification  to  persons  who  intend  to 
export  such  a  chemical  substance  or 
mixture  that  the  substance  or  mixtiu^  is 
the  subject  of  an  ECA  and  Order  and  40 
CFR  part  707  applies. 

V.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
ECA  and  Order  under  docket  number 
OPPTS-52098,  which  is  available  for 
inspection  Monday  through  Friday, 
excluding  legal  hohdays,  in  Rm.  NE 
B607,  401  M  St.,SW.,  Washington,  DC., 
20460  from  1  p.m.  to  4  p.m. 


Confidential  Business  Information  (CBI), 
while  part  of  the  record,  is  not  available 
for  pubUc  review.  This  record  contains 
the  basic  information  considered  in 
developing  this  ECA  and  Order,  and 
includes  the  following  information: 

(1)  Testing  Consent  Order  for  TAME 
with  incorporated  Enforceable  Consent 
Agreement  and  associated  testing 
protocols  attached  as  appendices. 

(2)  Federal  Register  notice 
announcing  the  opportunity  to  initiate 
Negotiations  for  a  TSCA  Section  4 
Testing  ECA  (April  18, 1994;  59  FR 
18399). 

(3)  Communications  consisting  of: 

(a)  Written  Letters. 

(b)  Contact  reports  of  telephone 
summaries. 

(c)  Meeting  summaries. 

(4)  Reports  -published  and 
unpublished  factual  materials. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection.  Hazardous 


substances.  Health  effects.  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  March  7, 1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  799  is 
amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  tertiary-amyl  methyl  ether 
(TAME)  to  the  table  in  CAS  Number 
order,  to  read  as  follows: 

§799.5000    Testing  consent  agreements  for 
substances  and  mixtures  with  Chemical 
Abstract  Service  Registry  Numbers. 


CAS  Number 


Sut)stance  or  mixture  name 


Testing 


FR  Publication  Date 


994-05-8    Tertiary-amyl  methyl  ether Health  effects 


March  21,  1995. 
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IFR  Doc.  95-6766  Filed  3-20-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  95022357-6057-01;  I.D. 
120594A] 

RIN0648-AQ95 

Qroundfish  of  the  Gulf  of  Alaska; 
Qroundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  islands  Area;  Pacific 
Halibut  Bycatch 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  rule;  final  1995 

specification  of  Pacific  halibut  bycatch 

allowances;  change  of  effective  date. 

summary:  On  March  6, 1995.  NMFS 
published  a  final  rule  that  authorizes 
NMFS  to  determine  annually  whether  to 
apportion  a  Pacific  halibut  bycatch 
allowance  to  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  or  Gulf  of  Alaska  (GOA)  hook- 
and-line  gear  fisheries  for  sablefish.  or 
to  exempt  these  fisheries  from  halibut 
bycatch  restrictions.  Final  1995  halibut 
bycatch  allowances  also  were  specified 
for  the  BSAI  nontrawl  fisheries  and 
GOA  hook-and-line  gear  fisheries  that 
exempted  the  sablefish  hook-and-line 
gear  fisheries  from  halibut  bycatch 
restrictions.  NMFS  is  changing  the 
effective  date  of  a  portion  of  the  final 
rule  from  April  3. 1995,  to  March  15. 
1995,  to  avoid  a  closure  of  the  GOA 
sablefish  Individual  Fishing  Quota  (IFQ) 
fishery  when  it  opens  on  March  15. 
EFFECTIVE  DATE:  Section  672.20(f)(l)(ii) 
and  (f)(3)(ii)  of  the  final  rule  pubHshed 
March  6, 1995,  at  60  FR  12149.  are 
effective  March  15. 1995;  the  remaining 
portion  of  the  final  rule  which  amends 
§675.21  v«ll  be  effective.  April  15, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 

published  a  final  rule  in  the  Federal 
Register  (60  FR  12149,  March  6. 1995) 
that  revises  the  management  of  the 
halibut  bycatch  limits  established  for 
the  GOA  hook-and-line  gear  groundfish 
fisheries  and  the  BSAI  nontrawl 
fisheries.  The  final  rule  is  scheduled  to 
become  effective  April  3. 1995.  and 
authorizes  the  exemption  of  the  GOA 
and  BSAI  hook-and-line  gear  sablefish 


fisheries  from  halibut  bycatch 
restrictions  to  support  the  new 
sablefish/halibut  IFQ  program.  The  final 
rule  also  addresses  concern  about  the 
potential  closure  of  the  BSAI  jig  gear 
fishery  due  to  halibut  bycatch  in  other 
nontrawl  fisheries  and  allows  for  the 
management  of  the  seasonal 
apportionment  of  the  halibut  bycatch 
allowances  annually  specified  for  tHe 
BSAI  Pacific  cod  hook-and-line  gear 
fishery  consistent  with  the  management 
of  the  amount  of  Pacific  cod  total 
allowable  catch  allocated  to  this  fishery. 
Final  1995  specifications  of  halibut 
bycatch  allowances  were  published 
with  the  final  rule  that  exempted  the 
GOA  and  BSAI  hook-and-line  sablefish 
fisheries  and  the  BSAI  jig  gear  fishery 
from  halibut  bycatch  restrictions.  The 
effective  date  of  the  final  rule  was 
established  as  the  date  30  days  after 
publication  in  the  Federal  Register,  or 
April  3. 1995. 

The  1995  sablefish/halibut  IFQ 
fishery  is  scheduled  to  open  on  March 
15.  1995  (60  FR  12152,  March  6.  1995). 
Halibut  bycatch  mortaUty  in  the  GOA 
Pacific  cod  hook-and-line  gear  fishery 
has  accrued  at  a  rate  higher  than 
anticipated  and  will  reach  the  first 
seasonal  bycatch  mortality  allowance 
currently  specified  for  all  GOA  hook- 
and-hnegear  fisheries  (60  FR  8476, 
February  14, 1995)  before  the  final  rule 
becomes  effective  on  April  3, 1995.  As 
a  result,  the  sablefish  IFQ  fishery  would 
be  closed  imtil  this  date  when  the 
exemption  of  this  fishery  from  halibut 
bycatch  restrictions  becomes  effective. 
NMFS  has  determined  that  the  closure 
of  the  sablefish  IFQ  fishery  due  to 
halibut  bycatch  in  the  Pacific  cod 
fishery  imposes  an  unnecessary 
restriction  on  the  IFQ  fishery  and 
directly  coimters  the  intent  of  the  final 
rule  and  associated  1995  final 
specifications  of  halibut  bycatch 
allowances.  Therefore,  NMFS  is  waiving 
a  portion  of  the  30-day  delayed  effective 
period  so  that  the  final  rule  authorizing 
the  exemption  of  the  GOA  sablefish  IFQ 
fishery  from  halibut  bycatch  restrictions 
becomes  effective  on  March  15, 1995, 
when  the  sablefish  IFQ  fishery  opens. 

Classific^on 

Implementation  of  §672.20(0(l)(ii) 
and  (f)(3)(ii)  of  the  final  rule  pubHshed 
in  the  Federal  Register  March  6, 1995 
(60  FR  12149)  in  a  timely  manner  will 
avoid  an  unnecessary  closure  of  the 
GOA  sablefish  IFQ  fishery.  Since 
implementation  of  these  provisions  will 
relieve  a  restriction,  a  30-day  delay  in 
the  effective  date  is  not  required  under 
5  U.S.C.  553(d)(1).  Therefore,  the 
effective  date  of  the  portion  of  the  final 
rule  and  associated  final  1995 


specifications  that  authorize  the 
exemption  of  the  GOA  sablefish  IFQ 
fishery  from  1995  halibut  bycatch 
restrictions  is  changed  to  March  15, 
1995. 

This  action  modifies  the  effective 
dates  of  a  final  rule  that  is  exempt  from 
review  under  E.0. 12866. 

Dated:  March  15, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

IFR  Doc.  95-6845  Filed  3-15-95;  4:29  pm) 
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50  CFR  Part  675 

[Docket  No.  950206040-5040-01;  031495A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area;  Trawl  Rockfish 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rockfish 
fishery  category  by  vessels  using  trawl 
gear  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  trawl 
rockfish  fishery  category  in  the  BSAI. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  15, 1995,  until  12 
no(Hi,  A.li.,  April  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  first  seasonal  bycatch  allowance 
of  Pacific  hahbut  for  the  BSAI  trawl 
rockfish  fishery  category,  which  is 
defined  at  §675.21(b)(l)(iii)(D),  was 
established  as  30  metric  tons  by  the 
final  initial  1995  specifications  for 
groundfish  (60  FR  8479,  February  14. 
1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§675.21(c)(l)(iii),  that  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut 


apportioned  to  the  trawl  rockfish  fishery 
in  the  BSAI  has  been  caught.  Therefore, 
NMFS  is  prohibiting  directed  fishing  for 
species  in  the  rockfish  fishery  category 
by  vessels  using  trawl  gear  in  the  BSAI 
from  12  noon,  A.l.t,  March  15. 1995. 
until  12  noon,  A.l.t.,  April  1, 1995. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Marc"h  15,  1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-6783  Filed  3-15-95;  4:29  pml 
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DEPARTMENT  OF  AQMCULTURE 

AQrtcuNural  InniMnQ  8wvto9 

7CFR  Part  927 

[Doctol  Noc  AO-M-A-*;  FV-M-0661 


WIntwPMre  Qrown  In  Ortgon, 
WnMnglon,  and  CaHfomia; 
RaoonNnanoao  Daciaion  and 
Opportunity  to  nia  Wrttlan  Exceptions 
to  Propoaad  Furttiar  Amendment  of 
MarlcaCing  Agreament  and  Order  No. 
927 

AOENCV:  Agricultural  Marinating  Service, 

USDA. 

ACTION:  Proposed  rule  and  opportunity 

to  file  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  winter  pears  grown  in  the 
States  of  Oregon,  Washington,  and 
California.  The  proposed  amendments 
would  redefine  "ship  or  handle"  to 
include  shipments  of  winter  pears 
within  the  production  area,  update  the 
definition  of  "export  market"  to 
recognize  that  there  are  now  50  states  in 
the  United  States,  authorl2e  the  Winter 
Pear  Control  Committee  (WPCC)  to 
accept  voluntary  contributions  and  how 
such  funds  may  be  used,  and  revise  the 
authmty  for  exempting  certain 
shipments  from  regulation.  These 
propoaed  amendments  are  designed  to 
improve  the  administration,  operation 
and  functicming  of  the  winter  pear 
mariieting  order  program. 
DATES:  Written  exceptions  must  be  filed 
by  April  20, 1995. 

AOOnesscs:  Writton  exceptlcms  should 
be  filed  with  the  Hearing  Cleric.  U.S. 
Department  of  Agricultiire,  room  1079- 
S,  Washington.  DC  20250-9200, 
Facsimile  number  (202)  720-9776.  Four 
copies  of  all  written  exceptions  should 
be  submitted  and  they  should  reference 
the  docket  numbers  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Kfligistar.  Exceptions  mil  be  made 
available  for  public  inspection  in  the 


Office  of  the  Hearing  Cleric  during 
regular  business  hoius. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kenneth  Johnson  w  Britthany  Beadle, 
Marketing  Specialists.  Mariceting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AItIS,  USDA,  Room 
2523-S.  Washington,  D.C.  20250-0200; 
telephone:  (202)  720-5127;  or  Teresa 
Hutchinson,  Northwest  Mariieting  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  S.W.  Third  Avenue, 
Room  369,  Portland.  Oregon,  97204; 
telephcme:  (503)  326-2725. 

SUPPI.EMENTARY  INFORMATKM:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  16, 1992, 
and  published  in  the  November  20, 
1992,  issue  of  the  Federal  Register  (57 
FR  54728). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coxut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opp(»tunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 


PreUmiaary  StateaaeBt 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  vdth  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Order  No. 
927,  regulating  the  handling  of  winter 
pears  grown  in  Oregon,  Washington, 
and  California,  and  the  opportunity  to 
file  written  exceptions  thereto.  Copies  of 
this  decision  can  be  obtained  firom 
Kenneth  G.  Johnson,  Britthany  Beadle  or 
Teresa  Hutchinson  whose  addresses  are 
listed  above. 

This  action  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Maricetlng 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procediu«  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Part  900). 

The  proposed  amendment  of 
Mariceting  Agreement  and  Order  No. 
927  is  based  on  the  record  of  a  public 
hearing  held  in  Portland,  Oregon,  on 
December  2, 1992.  Notice  of  this  hearing 
was  published  in  the  Federal  RegistOT 
on  November  20, 1992.  The  notice  of 
hearing  contained  several  proposals 
submitted  by  the  WPCC,  which  locally 
administers  the  order. 

The  proposed  amendments  would:  (1) 
Redefine  "ship  or  handle"  to  include 
shipments  of  winter  pears  within  the 
production  area;  (2)  update  the 
definition  of  "export  maricet"  to 
recognize  that  there  are  now  50  states  in 
the  United  States;  (3)  authorize  the 
WPCC  to  accept  voluntary  contributions 
and  how  such  funds  may  be  used;  and 
(4)  revise  the  authority  for  exempting 
certain  shipments  from  regulation. 

The  notice  of  hearing  also  included 
jKoposals  by  the  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service 
(AMS),  U.S.  Department  of  Agriculture 
(Department),  to  make  such  changes  as 
are  necessary  to  the  (Htier,  if  any  or  all 
of  the  above  ammdments  are  adopted, 
so  that  all  of  its  provisions  conform  with 
the  proposed  amendment.  The 
Department  also  |Mroposed  revising  the 
language  in  several  sections  of  the  wder. 

Interested  persons  had  imtil  January 
15, 1993,  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  oa  the  evidence  received  at 
the  hearing.  No  such  documents  were 
received. 


Small  Businesa  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SEA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000.  Small  agricuhural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

The  purpose  of  the  RF.^  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  handlers  would  not  be  unduly 
burdened  by  any  additional  regulatory 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

During  the  1991-92  crop  year,  88 
handlers  were  regulated  imder 
Marketing  Order  No.  927.  In  addition, 
there  were  about  1,650  producers  of 
winter  pears  in  the  production  area. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

All  of  the  changes  in  the  amendments 
are  designed  to  enhance  the 
administration  and  functioning  of  the 
marketing  agreement  and  order  which 
would  benefit  the  industry.  If 
implemented,  these  amendments  might 
impose  some  costs  on  affected  handlers 
and  producers.  However,  the  added 
burden  on  small  entities,  if  present  at 
all,  would  not  be  significant  because  the 
benefits  of  the  proposed  amendments 
are  expected  to  outweigh  the  costs. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35), 
any  change  in  the  reporting  and 
recordkeeping  provisions  that  may 
result  from  the  proposed  amendments 
would  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB).  The 
provisions  would  not  be  effective  imtil 
receiving  OMB  approval. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 


follows:  (1)  Whether  to  redefine  "ship  or 
handle"  to  include  shipments  of  winter 
pears  within  the  production  area;  (2) 
whether  the  definition  of  "export 
market"  should  be  updated  to  recognize 
that  there  are  now  50  states  in  the 
United  States;  (3)  whether  the  WPCC 
should  be  authorized  to  accept 
voluntary  contributions  and  how  such 
funds  may  be  used;  and  (4)  whether  to 
revise  authority  for  exempting  certain 
shipments  from  regulation. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  adduced  at  the  hearing  and 
the  record  thereof,  are: 

(1)  Section  927.8,  Ship  or  Handle,  of 
the  winter  pear  marketing  order  should 
be  amended  to  cover  shipments  of 
winter  pears  within  the  production  area, 
as  well  as  interstate  shipments. 

Record  evidence  indicates  that  the 
intent  of  the  proposal  is  to  provide  that 
shipments  of  winter  pears  within  the 
production  area  be  regulated  the  same 
as  shipments  marketed  outside  the 
production  area.  Currently,  the  order 
authorizes  grade,  size,  and  quality 
regulations  and  inspection  and 
reporting  requirements  for  fresh  winter 
pears.  While,  no  grade,  quahty  or  size 
requirements  have  been  issued  under 
the  order  since  the  1979  marketing 
season,  handlers  who  ship  winter  pears 
outside  the  production  area  are  required 
to  comply  with  reporting  and 
recordkeeping  requirements  and  pay 
assessments  on  those  shipments. 
Handlers  who  ship  winter  pears  within 
the  production  area  are  not  required  to 
comply  with  such  requirements.  The 
WPCC  has  considered  reestablishing 
grade  and  size  requirements  for  winter 
pear  shipments  in  order  to  ensure  the 
acceptability  of  such  shipments.  The 
WPCC  recommended  that  winter  pear 
shipments  within  the  production  area 
be  regulated  in  the  same  manner  as 
interstate  shipments  in  order  to  improve 
the  effectiveness  of  the  marketing  order. 
Regulation  of  winter  {>ears  within  the 
marketing  area  will  help  to  enhance  the 
orderly  marketing  of  winter  pears.  The 
record  evidence  supports  this  change  in 
the  definition  of  the  term  "ship  or 
handle"  to  make  shipments  of  winter 
pears  within  the  production  area  subject 
to  all  order  requirements. 

In  1985,  marketing  order  No.  927  was 
amended  to  provide  for  research  and 
promotion  activities,  including  paid 
advertising.  Until  then,  the  Oregon, 
Washington,  California  Pear  Bureau 
(Bureau)  represented  the  northwest 
winter  pear  industry  in  its  market 
development  and  promotion  and 
advertising  programs  throughout  world 


markets.  The  Bureau's  purpose  was  to 
conduct  those  activities  necessp-y  to 
assure  the  continued  success  of  the 
industry. 

According  to  record  evidence,  the 
assessments  to  conduct  these  activities 
and  membership  in  the  Bureau  were 
voluntary.  These  voluntary  assessments 
were  paid  by  handlers  on  winter  pears 
marketed  both  within  and  outside  of  the 
production  area. 

The  WPCC  has  the  responsibiUty  for 
collecting  mandatory  assessments  on 
interstate  winter  pear  shipments.  The 
WPCC  provides  funds  for  its  research 
and  promotion  activities  and  is 
responsible  for  oversight  of  such 
projects.  Currently,  the  Bureau  manages 
the  WPCC's  research  and  promotion 
activities.  There  is  a  contractual 
agreement  between  the  WPCC  and  the 
Bureau  for  these  purposes.  The  record 
indicates  that  this  arrangement  has 
proven  beneficial,  and  the  WPCC 
continues  to  utilize  the  Bureau  which 
has  over  60  years  of  experience  in  trade 
relations  to  conduct  its  marketing, 
promotion  and  advertising  activities. 

Other  WPCC  activities  include 
collection  of  various  statistical 
information,  and  post-  and  pre-harvest 
research  programs  to  improve  cultural 
practices.  The  statistical  information 
collected  is  used  by  the  WPCC  to  target 
potential  markets  to  increase  sales  of 
winter  pears.  Research  results  to 
improve  cultural  and  handling  practices 
are  distributed  throughout  the  winter 
pear  industry.  Handlers  pay  assessments 
only  on  shipments  of  winter  pears  to 
destinations  outside  the  production 
area,  since  the  order  currently  provides 
no  authority  for  assessments  on 
shipments  of  winter  f>ears' within  the 
production  area.  Currently,  handlers  of 
winter  pears  shipped  within  the 
production  area  may  l>enefit  from  the 
WPCC's  activities  without  absorbing  any 
of  the  costs  to  conduct  these  programs. 
Handlers  making  shipments  of  winter 
pears  within  the  production  area  are 
currently  exempted  fix)m  paying 
assessments. 

According  to  record  testimony,  it  is 
appropriate  that  assessments  be  paid  on 
winter  pear  shipments  within  the 
production  area  to  support  production 
and  marketing  research  and  promotion 
projects.  Approximately  15  percent 
(347,647  cartons  out  of  2,267.582 
cartons  for  1991)  of  the  winter  pears 
marketed  within  the  production  area  are 
sold  in  the  State  in  which  they  are 
grown. 

Record  evidence  indicates  that  many 
of  the  pears  initially  shipped  to 
intrastate  destinations  ultimately  enter 
interstate  commerce.  According  to 
record  testimony,  an  estimated  70  to  80 
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percent  of  the  pears  sold  at  retail  in  Las 
Vegas.  Nevada,  and  Arizona  are  moved 
there  from  distributors  in  southern 
California  either  by  wholesalers  or  the 
retailer's  own  distribution  system. 
Similar  estimates  are  made  for  pears 
sold  at  retail  in  the  Reno/Lake  Tahoe 
area  of  central  Nevada,  with  service 
from  the  Bay  Area  and/or  Sacramento. 
Hawaii  is  also  serviced  by  wholesalers 
in  the  California  seaports.  The  WPCC 
believes  and  the  evidence  supports  that 
many  of  these  shipments  originate  from 
sources  in  the  production  area. 
Promotions  paid  for  with  mandatory 
assessments  on  interstate  shipments  are 
conducted  in  all  of  these  production 

areas. 

At  the  hearing,  witnesses  for  the 
WPCC  offered  a  modification  of  the 
proposal  as  it  appeared  in  the  hearing 
notice.  These  witnesses  testified  that  the 
term  "handle"  should  not  include  the 
transportation  of  winter  pear  shipments 
within  the  production  area  from  the 
orchard  where  grown  to  a  packing 
facility  located  within  the  production 
area  for  preparation  for  market.  The 
intent  of  this  proposal  is  that  winter 
pears  transported  within  the  production 
area  for  purposes  of  preparation  for 
market  would  not  be  subject  to 
assessment  or  any  other  order 
requirements  since  they  would  not  yet 
have  been  handled.  All  other  winter 
pears  placed  in  interstate  commerce  or 
marketed  within  the  production  area 
would  be  subject  to  regulation,  unless 
otherwise  exempt  under  other 
provisions  of  the  order. 

Record  testimony  also  supported 
adding  the  definition  of  "consign"  to 
the  definition  of  "ship  or  handle".  The 
record  indicates  that  "consign"  is 
defined  as  an  agreement  between  a 
buyer  and  seller  for  the  transport  of 
product  to  be  marketed  with  no 
previous  determination  of  the  return  of 
the  product.  It  is  the  responsibility  of 
the  buyer  to  market  the  product  and 
return  to  the  seller  the  proceeds.  This 
should  be  included  as  "handling" 
because  the  "agent"  or  "handler"  who 
receives  the  commodity  is  engaged  in 
the  buying.  seUing  and  distributing  of 
the  commodity  for  market.  The  record 
also  indicates  that  the  words  "handle 
for  shipment"  should  be  deleted  from 
the  definition  of  the  term  "ship  or 
handle"  because  they  are  redundant  and 
not  necessary. 

Section  927.10.  Production  area, 
should  be  changed  from  "area"  to 
"production  area".  This  is  a  conforming 
amendment  to  clarify  those  areas  that 
comprise  the  production  area  under  the 
marketing  order. 

Section  927.41,  Assessments,  should 
be  amended  to  remove  any  reference  to 


a  specific  State.  Record  testimony 
indicates  that  this  is  a  conforming 
amendment  to  provide  the  necessary 
language  to  comply  with  the  intent  of 
the  proposal  to  regulate  winter  pear 
shipments  within  and  outside  the 
production  area.  This  section  should 
also  be  amended  to  remove  the  words 
"upon  biUing".  Record  testimony 
indicates  that  current  procedures  to 
collect  assessments  do  not  entail  billing. 
The  WPCC  does  not  bill  handlers  for 
assessments  due.  Rather,  handlers  pay 
their  assessments  every  two  weeks 
when  they  submit  handler  statements  of 
winter  pear  shipments  to  the  WPCC. 

Section  927.52.  Prerequisites  to 
Control  Committee  recommendations, 
should  be  amended  to  provide 
conforming  language  updating  the 
marketing  order.  Presently,  the 
marketing  order  specifies  a  basis  of  one 
vote  for  each  25.000  boxes  (except  2,500 
boxes  for  Forelle  and  Seckel  varieties)  of 
the  average  quantity  of  such  variety 
produced  in  the  particular  district  and 
shipped  therefrom  during  the 
immediately  preceding  three  fiscal 
periods  to  destinations  outside  the  State 
in  which  produced.  As  such,  only 
interstate  shipments  of  winter  pears  are 
used  as  a  criteria  to  determine  voting 
procedures.  Reqord  evidence  supports 
the  inclusion  of  shipments  within  the 
production  area  in  the  tonnage  vote 
during  WPCC  meetings.  This  action  is 
necessary  to  provide  representation 
based  on  all  winter  pears  handled. 
consistent  with  order  provisions.  The 
proposed  amendment  to  the  order  has 
been  modified  for  clarity. 

(2)  Section  927.12.  Export  Market, 
should  be  amended  to  update  that 
provision  of  the  marketing  order.  The 
marketing  order  currently  provides  that 
"export  market"  means  any  destination 
which  is  not  within  the  48  states,  or  the 
District  of  Columbia,  of  the  United 
States.  Record  testimony  indicates  that 
this  section  of  the  marketing  order 
should  be  updated  to  reflect  that  the 
United  States  is  made  up  of  50  states. 

(3)  Section  927.45.  Contributions, 
should  be  added  to  the  marketing  order 
to  authorize  the  WPCC  to  receive 
voluntary  contributions.  Record 
evidence  indicates  that  marketing 
promotion  and  research  projects  for 
winter  pears  should  directly  benefit 
growers  of  that  conunodity  and 
secondarily  benefit  other  groups  and 
businesses  whose  interests  are  allied 
with  the  production  and  marketing  of 
winter  pears.  These  groups  frequently 
desire  to  make  contributions  or 
donations  to  help  defray  the  costs  of 
such  projects.  Record  testimony 
indicates  that  voluntary  contributions 
could  include  money,  information  or 


an>'thing  of  value.  Such  contributions 
should  be  received  by  the  WPCC  free 
from  any  encumbrances  by  the  donor 
and  under  the  complete  control  of  the 
WPCC.  The  WPCC  should  not  receive  a 
voluntary  contribution  from  any  person 
if  that  contribution  could  represent  a 
conflict  of  interest.  Handlers  under  the 
order  would  be  allowed  to  make 
voluntary  contributions  to  the  WPCC. 
Record  testimony  indicated  that  the 
provision  to  accept  voluntary 
contributions  as  currently  provided  in 
the  notice  of  hearing  is  too  restrictive. 
According  to  the  proposal  included  in 
the  hearing  notice,  the  WPCC  would  be 
prohibited  from  accepting  funds  for  any 
purposes  other  than  research  and 
development.  However,  record 
testimony  indicates  that  contributions 
might  be  provided  for  activities  other 
than  research  and  promotion  projects 
including  paid  advertising.  Record 
testimony  indicates  that  the  WPCC 
should  be  authorized  to  receive 
voluntary  contributions  for  any  purpose 
authorized  under  the  order. 

Witnesses  testified  at  the  hearing  that 
a  person  making  a  voluntary 
contribution  to  the  WPCC  should  be 
able  to  specify  its  use  for  a  particular 
authorized  activity.  However,  the  WPCC 
should  be  free  to  receive  and  use  such 
contributions,  subject  to  the  provisions 
of  the  order,  without  any  encumbrances 
upon  the  donor.  The  acceptance  of 
voluntary  contributions  with 
encumbrances  by  the  donor  could,  at  a 
minimum,  give  rise  to  the  appearance  of 
improprieties.  Accordingly,  this 
recommendation  is  not  included  in  the 
proposed  amendment. 

Section  927.47.  Research  and 
Development,  should  be  changed  to 
include  conforming  language  that 
provides  for  the  acceptance  and  use  of 
voluntary  contributions.  The  marketing 
order  currently  provides  that  research 
and  development  projects  shall  be  paid 
from  funds  collected  pursuant  to 
§927.41.  This  proposed  amendment 
would  allow  funds  collected  from 
voluntary  contributions  pursuant  to 
§927.45  to  also  pay  for  such  projects. 
(4)  Section  927.65.  Exemption  from 
regulation,  should  be  amended  to 
include  additional  types  of  winter  pear 
shipments  that  may  be  exempt  from 
regulation  under  the  marketing  order. 
Record  testimony  suggested  additional 
language  should  be  added  to  the 
proposed  order  amendments  to  provide 
exemptions  to  allow  the  WPCC.  with  the 
approval  of  the  Secretary,  to  establish 
regulations  that  exempt  from  any  or  all 
requirements  pursuant  to  this  part 
quantities  of  pears  or  of  types  of  pear 
shipments  that  do  not  interfere  with  the 
objectives  of  the  order.  These  proposed 


provisions  would  be  in  addition  to  the 
proposed  amendments  in  the  notice  of 
hearing.  Record  testimony  indicates  that 
the  overall  intent  of  this  amendatory 
action  is  to  enable  the  exemption  of 
shipments  that  do  not  impact  fresh 
commercial  shipments.  Record 
testimony  indicated  further  that 
§  927.65,  "Exemptions  from  regulation", 
would  be  re\'iewed  by  the  WPCC 
annually,  and  that  the  WPCC  would 
have  the  flexibility  of  including  and  or 
adjusting  requirements,  subject  to  the 
approval  of  the  Secretary,  depending  on 
the  circumstances  of  any  given  year. 

Rulings  on  Briefs  of  Interested  Persons 

The  presiding  officer  at  the  hearing 
set  January  15,  1993,  as  the  final  date  for 
filing  briefs  with  respect  to  the  evidence 
presented  at  the  hearing  and  the  . 
conclusions  which  should  be  drawn 
therefrom.  No  briefs  were  received. 

General  Findings 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  the  said  prior 
findings  and  determinations  are  hereby 
ratified  and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handfing  of  winter  pears 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable  only 
to,  persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act.  and 
the  issuance  of  several  orders  applicable 
to  subdivision  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policv  of  the  Act;  and 

(5)  All  handling  of  winter  pears  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 


further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  927,  are  proposed  to  be 
amended  as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  927.8  is  revised  to  read  as 
follows: 

§927.8    Ship  or  handle. 

Ship  or  handle  means  to  sell,  deliver, 
consign  or  transport  pears,  within  the 
production  area  or  between  the 
production  area  and  any  f>oint  outside 
thereof:  Provided,  That  the  term 
"handle"  shall  not  include  the 
transportation  of  winter  pear  shipments 
within  the  production  area  from  the 
orchard  where  grown  to  a  packing 
faciUty  located  within  the  production 
area  for  preparation  for  market. 

3.  Section  927.10  is  revised  to  read  as 
follows: 

§927.10    Production  area.  -' 

Production  area  means  and  includes 
the  States  of  Oregon,  Washington,  and 
Cahfomia. 

4.  Section  927.12  is  revised  to  read  as 
follows: 

§927.12    Export  market 

Export  market  means  any  destination 
which  is  not  within  the  50  states,  or  the 
District  of  Columbia,  of  the  United 
States. 

5.  In  §927.41,  paragraph  (a)  is  revised 
to  read  as  follows: 

§927.41    Assessments. 

(a)  Assessments  will  be  levied  only 
upon  handlers  who  first  handle  pears. 
Each  handler  shall  pay  assessments  on 
all  pears  handled  by  such  handler  as  the 
pro  rata  share  of  the  expenses  which  the 
Secretary  finds  are  reasonable  and  likely 


to  be  incurred  by  the  Control  Committee 
during  a  fiscal  period.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  Control  Committee 
may  be  required  under  this  part 
throughout  the  period  such  assessments 
are  payable  irrespective  of  whether 
particular  provisions  thereof  are 
suspended  or  become  inoperative. 

6.  Section  927.45  is  added  to  read  as 

follows: 

§  927.45    Contributions. 

The  Control  Committee  may  accept 
voluntary  contributions  but  these  shall 
only  be  used  to  pay  expenses  incurred 
pursuant  to  §  927.47.  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor  and  the 
Control  Committee  shall  retain  complete 
control  of  their  use. 

7.  Section  927.47  is  revised  to  read  as 
follows: 

§  927.47    Research  and  development 
The  Control  Committee,  with  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
production  research,  or  marketing 
research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  pears.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  expense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
§§927.41  and  927.45.  Expenditures  for 
a  particular  variety  of  f>ears  shall 
approximate  the  amount  of  assessments 
and  voluntary  contributions  collected 
for  that  variety  of  pears. 

8.  In  §  927.52.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  927.52    Prerequisites  to  Control 
Committee  recommendations. 

•  •         •        •        • 

tb)*  •  • 

(1)  The  basis  of  one  vote  for  each 
25,000  boxes  (except  2,500  boxes  for 
Forelle  and  Seckel  varieties)  of  the 
average  quantity  of  such  variety 
produced  in  the  particular  district  and 
shipped  therefrom  during  the 
immediately  preceding  three  fiscal 
periods;  or 

•  •        •        •        • 

9.  In  §  927.65.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  927.65    Exemption  from  rsgutetkm. 

»        •        •        •        • 

(b)  The  Control  Committee  may 
prescribe  rules  and  regulations,  to 
become  effective  upon  the  approval  of 
the  Secretary,  where.by  quantities  of 
pears  or  types  of  pear  shipments  may  be 
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exempted  from  any  or  ail  provisions  of 
tliis  subpart. 

fk        *        *        •        * 

Dated:  March  15. 1995. 
Lon  Hatamiya, 

Administrator. 

IFR  Doc.  95-6909  Filed  3-20-95;  8:45  am) 

BILUNO  COOC  3410-02-P 


DEPARTMErfT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101.  Ill,  170,  and  310 
pocket  Nos.  91 P-0186  and  93P-0306] 

Acute  Toxicity  of  Elemental  (Reduced, 
Metallic  Powder)  Forms  of  Iron 
Relative  to  That  of  Iron  Salts;  Notice  of 
a  Public  Workshop 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  worlcshop. 

SUMMARY:  Tbe  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  worleshop  on  the  acute  toxicity  of 
elemental  (reduced,  metallic  powder) 
forms  of  iron.  Tiie  purpose  of  this 
workshop  is  to  solicit  scientific  data  and 
information  from  interested  persons 
about  the  acute  toxicity  of  elemental 
forms  of  iron  with  regard  to  whether 
such  forms  are  sufficiently  $afe  in 
dietary  supplement  and  dirug  products 
to  warrant  exemption  from  the  special 
packaging  and  labeling  requirements 
that  FDA  has  proposed  for  products 
containing  iron  salts. 
DATES:  The  public  workshop  will  be 
held  on  April  20. 1995,  8:30  a.m.  to  5 
p.m.  Submit  written  comments  by  April 
20.  1995. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Parklawn  Bldg., 
conference  room  G.  5600  Fishers  Lane. 
Rockville,  MD  20857.  Written  comments 
regarding  the  workshop  may  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
N.  Hathcock,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-465),  Food  and 
Drug  Administration,  8301  Muirkirk 
Rd.,  Laurel,  MD  20708,  301-594-6006. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6,  1994  (59 
FR  51030),  FDA  issued  a  proposal  (the 
initial  proposal)  on  actions  that  it 
tentatively  concluded  were  necessary  to 
stem  the  recent  epidemic  of  pediatric 
poisonings  from  over-consuming  iron- 
containing  products.  In  the  Federal 
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Register  of  February  16.  1995  (60  FR 
8989),  the  agency  issued  a 
supplementary  proposal  to  clarify 
changes  in  its  legal  authority  with  the 
passage  of  the  Dietary  Supplement 
Health  and  Education  Act  (Pub.  L.  103- 
417). 

In  the  initial  proposal.  FDA  briefly 
described  the  tliree  basic  types  of 
elemental  iron  powders  that  cire 
marketed  for  use  in  foods.  The  three 
types  are  reduced  iron,  electrolytic  iron, 
and  carbonyl  iron.  The  term  "carbonyl" 
refers  to  the  production  process,  not  the 
composition  of  the  product.  The 
bioavailability  of  these  various 
elemental  iron  sources  is  dependent 
primarily  on  their  physical 
characteristics,  which  in  turn  depend  on 
the  manufacturing  method.  For 
example,  higher  relative 
bioavailabilities  of  elemental  iron  are 
obtained  with  smaller  particle  sizes. 

Some  evidence  suggests  that  carbonyl 
iron  may  be  a  useful  substitute  for  the 
more  commonly  used  chemical 
compounds  of  iron  in  reducing  the  risk 
of  accidental  iron  poisonings.  Data  from 
studies  in  animals  suggest  that  carbonyl 
iron  may  be  only  1/lOOth  as  toxic  as 
ferrous  sulfate  in  single  doses,  i.e.,  the 
LDso  (lethal  dose  for  50  percent  of  the 
test  group)  of  ferrous  sulfate  is 
approximately  0.30  gram  ferrous  per 
kilogram  (g  Fe/kg)  [The  Merck  Index, 
11th  ed..  p.  635  (1989)),  and  the  LD50  for 
carbonyl  iron  is  approximately  30.0  g 
Fe/kg  body  weight.  At  the  same  time, 
data  from  human  subjects  indicate  that 
the  overall  bioavailability  of  carbonyl 
iron  in  supporting  the  nutritional 
functions  of  iron  is  about  70  percent 
that  of  ferrous  sulfate.  Thus,  carbonyl 
iron,  in  comparison  with  ferrous  sulfate, 
appears  to  have  a  much  larger  margin  of 
safety  between  the  level  that  would 
provide  adequate  iron  nutrition  and  the 
level  that  causes  acute  toxicity. 
Consequently,  carbonyl  iron  may  be 
inherently  safer  to  use,  and  its  use  may 
help  to  reduce  the  risk  of  iron  poisoning 
in  children,  than  ferrous  sulfate. 

In  the  initial  proposal,  FDA  expressed 
interest  in  receiving  data  on  the 
potential  of  elemental  iron  to  have  acute 
toxicity  in  humans,  and  particularly  in 
children,  and  stated  that  the  agency 
would  carefully  consider  any 
information  that  it  received  on  this 
subject.  FDA  stated  that,  if  the 
information  it  received  was  persuasive 
in  establishing  that  the  use  of  elemental 
iron  would  substantially  decrease  the 
risk  of  pediatric  poisoning  while 
allowing  for  effective  dietary  iron 
supplementation,  FDA  would  consider 
exempting  iron-containing  products  that 
incorporate  elemental  iron  from  any 


regulations  that  result  from  this 
rulemaking. 

In  response  to  this  request  for 
information,  FDA  received  several 
comments  that  supplied  information  on 
this  topic.  Some  of  the  comments 
included  citations  to  scientific  literature 
or  copies  of  scientific  articles.  The 
comments  ftfgued  that  the  information 
supports  an  exemption  of  products 
formulated  with  elemental  iron  from  the 
labeling  and  packaging  requirements 
applied  to  products  containing  iron 
salts.  These  comments  have  convinced 
FDA  that  the  issues  and  data  that  they 
have  presented  should  be  discussed  in 
a  public  workshop. 

The  purpose  of  the  workshop  on  the 
acute  toxicity  of  elemental  iron  is  to: 

1.  Identify  data  that  objectively 
describe  the  acute  toxicity  of  elemental 
iron. 

2.  Identify  the  market  uses  of 
elemental  iron  and  any  adverse  reaction 
reporting  systems  or  processes  used  by 
manufacturers  and  vendors. 

3.  Identify  any  data  on  acute, 
accidental  exposure  of  children  or 
adults  to  products  containing  elemental 
iron. 

4.  Discuss  a  possible  conceptual 
framework  for  evaluation  of  the  effects 
of  elemental  forms  of  iron  upon  acute 
exposure. 

5.  Discuss  the  validity,  and 
limitations,  of  acute  toxicity  data  in 
experimental  animals  in  predicting  the 
risk  in  young  children. 

Specific  topics  that  may  be  relevant 
and  on  which  discussion  is  invited 
include: 

1.  Physiological  factors  that  influence 
acute  toxicity  of  elemental  forms  of  iron, 
in  comparison  with  those  for  iron  salts. 

2.  The  quality,  results,  and  relevance 
of  animal  studies  on  acute  toxicity  of 
elemental  iron  and  iron  salts. 

3.  The  quality  and  results  of  human 
studies  for  evaluating  the  effects  of 
elemental  iron. 

4.  Factors  influencing  the  validity  of 
extrapolation  of  experimental  animal 
data  on  acute  toxicity  of  various  forms 
of  iron  for  predicting  the  risk  in  yoxmg 
children. 

5.  Current  uses  of  elemental  iron  in 
dietary  supplements  and  drugs,  and  the 
data  available  on  potential  adverse 
effects. 

Discussion  of  these  topics  will  be 
considered  by  FDA  in  the  development 
of  any  final  rule  on  the  packaging  and 
labeling  of  products  containing  iron 
salts.  In  conjunction  with  the  workshop, 
FDA  specifically  requests  comments  on 
the  appropriateness  of  elemental  iron  as 
a  source  of  iron  in  drugs  and  dietary 
supplements.  The  comments  should 
focus  on  whether  the  use  of  elemental 


iron  in  iron-containing  products  will 
decrease  the  risk  of  pediatric 
poisonings,  while  providing  desirable 
iron  nutrition  to  those  who  need  iron 
supplementation,  and  on  whether  an 
exemption  for  products  that  contain 
elemental  iron  from  any  packaging  and 
labeling  requirements  that  result  from 
the  underlying  rulemaking  is 
appropriate. 

Interested  persons  may  on  or  before 
April  20,  1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
comments  on  the  workshop.  Additional 
written  comments  may  be  submitted  for 
30  days  after  the  date  of  this  workshop. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Written  comments  and 
submitted  documents  are  to  be 
identified  with  the  docket  numbers 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  and  the 
transcript  of  the  discussion  identified 
with  the  same  docket  numbers  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  March  16, 1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  95-6919  Filed  3-20-95:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[D0D6OIO.8-R] 
RIN  0720-AA26 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Six  Separate  Changes 

AGENCY:  Office  of  the  Secretarj',  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  addresses 
six  separate  changes  to  comply  with 
new  statutory  provisions  affecting 
CHAMPUS.  These  changes  will  update 
this  part  to  include  as  a  benefit,  a  screen 
to  check  for  the  level  of  lead  in  the 
blood  of  an  infant;  eliminate  the  implied 
statement  that  ambulance  services  are 
covered  only  to  and  from  hospitals; 
include  other  forms  of  prescribed 
contraceptives  by  eliminating  the 
reference  that  limits  prescribed 
contraceptives  only  to  those  taken 
orally;  recognize  chemical  aversion 
therapy  as  a  treatment  modality  for 
9     alcoholism  by  eliminating  the 

exclusionary  language  in  the  current 
regulation;  identify  tliree  additional 
Gulf  Conflict  groups  eligible  for  the 


delay  in  the  increased  deductible;  and 
to  establish  lower  limits  on  the  fiscal 
year  catastrophic  cap  from  SlO.OOO  to 
$7,500  for  all  eligibles  except 
dependents  of  active  duty  personnel, 
whose  limit  remains  at  $1,000. 
DATES:  Written  comments,  whether  from 
the  general  public  or  from  other 
govermnental  agencies,  must  be 
received  on  or  before  May  22, 1995. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch,  Aurora,  Co 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Chris  Armijo.  Program 
Development  Branch.  OCHAMPUS, 
telephone  (303)  361-1120. 
SUPPLEMENTARY  INFORMATION:  32  CFR 
199.4  lists  Basic  Program  benefits 
including  exclusions  and  limitations. 
Paragraph  (c)  defines,  in  general  terms, 
the  scope  of  reimbursable  services 
provided  by  physicians  and  other 
authorized  individual  professional 
providers;  paragraph  (e)  extends 
benefits  under  certain  circumstances,  to 
conditions  and  limitations  that  are 
subject  to  appHcable  definitions, 
conditions,  or  exclusions  that  are  set 
forth  in  this  or  other  sections  of  this 
regulation;  paragraph  (f)  identifies  the 
habilities,  in  the  form  of  cost-shares  and 
deductibles,  to  be  paid  by  iieneficiaries 
or  sponsors. 

Well-Baby  Care:  Paragraph  (c)(3)(xi), 
provides  for  certain  well-baby  care 
services  for  infants  up  to  the  age  of  two 
years.  A  paragraph  (6)  will  be  added 
under  paragraph  (xi)(A)  to  list  blood 
lead  level  screening  for  infants  as  a 
benefit. 

Ambulance  Senice:  Ambulance 
ser\ires  are  covered  between  points 
deemed  to  be  medically  necessary  for 
the  covered  medical  condition, 
therefore,  the  restrictive  language,  "to, 
from,  and  between  hospitals"  will  be 
removed  from  paragraph  (d)(3)(v). 

Family  Planning:  Paragraph  (e)(3) 
provides  for  a  family  planning  benefit. 
Paragraph  (e)(3)(i)(A)(5)  of  this  Section 
allows  benefits  for  prescribed  oral 
contraceptives.  With  the  development  of 
new  methods  of  contraception, 
prescribed  contraceptives  are  no  longer 
limited  to  those  taken  orally.  We  are, 
therefore,  amending  that  paragraph  by 
removing  the  word  "oral"  to  expand  the 
coverage  accordingly. 

Treatment  for  Alcoholism:  Paragraph 
(e)(4)(iii)(A)  of  §  199.4,  has  historically 
excluded  benefits  for  aversion  therapy 
as  a  treatment  modality  for  alcoholism. 
At  the  request  of  OCHAMPUS,  the 
Office  of  Health  Technology  Assessment 
(OHTA)  of  the  Public  Health  Service 


(PHS)  conducted  an  assessment  of  the 
safety  and  efficacy  of  chemical  aversion 
conditioning  for  the  treatment  of 
alcoholism.  On  the  basis  of  the  OHTA 
assessment,  it  was  determined  that 
chemical  aversion  conditioning  is  no 
less  effective  than  other  therapies  for 
alcoholism  when  it  is  provided 
following  the  failure  of  less  intrusive 
therapies.  This  rule  proposes  to  remove 
paragraph  (e)(4)(iii)(A)  in  its  entirety  to 
remove  exclusionary  language,  to 
reserve  that  paragraph  for  future  use. 
and  to  revise  paragraph  (4)(ii),  to 
include  coverage  of  chemical  aversion 
therapy  as  a  treatment  modality. 

Financial  Liability-Deductibles:  Under 
paragraph  (f)  of  section  199.4, 
CHAMPUS  beneficiaries  and  sponsors 
have  some  financial  responsibility  when 
medical  care  is  received  from  civilian 
sources.  Financial  Uability  is  imposed 
in  order  to  encourage  use  of  the 
Uniformed  Services  direct  medical  care 
system  whene\er  facilities  and  services 
are  available.  Beneficiaries  are 
responsible  for  payment  of  certain 
deductible  and  cost-sharing  amounts  in 
connection  with  otherwise  covered 
services  and  supplies.  The  cost-share 
and  deductible  amounts  are  controlled 
by  statute  and  subject  to  change  by 
Congressional  action.  Previous 
legislation  had  deferred  a  statutor\' 
increase  in  the  deductible  amoimt  from 
April  1,1991.  to  Octoberl,  1991.  for 
dependents  of  active  duty  members  who 
served  in  the  Gulf  Conflict.  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993  contains  language 
which  prompts  a  revision  of  paragraph 
(f)(2)(i)(G)  of  this  section  to  identify 
three  new  groups  of  Gulf  Conflict 
beneficiaries,  besides  the  dependents  of 
active  duty  members,  eligible  for  the 
delay  in  the  increased  deductibles,  and 
to  allow  credit  or  reimbursement  of 
excess  amounts  inadvertently  paid  by 
those  groups  subject  to  availability  of 
appropriated  funds. 

Catastrophic  Loss:  The  National 
Defense  Authorization  Act  for  Fiscal 
Years  1988  and  1989  (P.L.  100-180) 
amended  Title  10,  United  States  Code 
and  established  catastrophic  loss 
protection  for  CHAMPUS  beneficiaries 
on  a  government  fiscal  year  basis.  The 
law  placed  fiscal  year  limits  or, 
catastrophic  caps,  on  beneficiary 
liability  for  cost-shares  and  deductibles 
under  the  CHAMPUS  Basic  Program. 
After  the  fiscal  year  cap  is  met  by  the 
beneficiary,  the  CHAMPUS  determined 
allowable  amounts  for  all  covered 
services  or  supplies  received  under  the 
Basic  Program  are  to  be  paid  in  full  h\ 
CHAMPUS. 

For  dependents  of  active  duty 
members,  the  maximum  family  liability 
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is  $1,000  for  deductibles  and  cost -shares 
based  on  allowed  charges  for  the  Basic 
Program  services  and  supplies  received 
in  a  fiscal  year.  For  all  other  categories 
of  beneficiary  families,  the  previous 
fiscal  year  cap  of  $10,000  under  P.L. 
100-180  has  been  reduced  under  the 
1993  Defense  Authorization  Act  (P.L. 
102-484)  to  $7,500.  This  proposed  rulf 
implements  the  law  which  reduces  the 
fiscal  year  catastrophic  other  than  active 
duty  dependents.  eHective  for  Basic 
Program  services  and  supplies  received 
on  or  after  October  1.  1992. 

Regulatory  Procedures:  OMB  has 
determined  that  this  is  not  a  significant 
rule  as  defined  by  E.O.  12866. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rul«  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  changes 
set  forth  in  this  proposed  rule  are  minor 
revisions  to  the  existing  regulation.  This 
proposed  rule  does  not  impose 
information  collection  requirements  on 
the  public  under  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C  3501- 
3511).  Public  comments  on  this 
proposed  rule  are  invited  and  will  be 
considered.  A  discussion  of  any  major 
issues  revised  as  a  result  of  public 
comments  will  be  included  in  issuance 
of  the  final  rule,  anticipated 
approximately  60  days  after  the  end  of 
the  comment  period. 

List  of  Snbiects  in  32  CFR  Part  199 

Claims.  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly  ,32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1 .  The  authority  citation  for  part  199 
is  proposed  to  be  revised  as  follows; 

Authority:  5  U.S.C.  301;  10  U.S.C  chapter 

2.  Section  199.4  is  proposed  to  be 
amended  in  paragraph  (e)(3)(i)(A)(J)  by 
removing  the  word  "oral";  by  removing 
and  reserving  paragraph  (e)(4)(iii)(A);  by 
adding  new  paragraphs  (c)(3){xi)(A)(7) 
and  (0(10);  and  by  revising  the  first 
sentence  in  paragraph  (d)(3)(vj. 
paragraph  (e)(4)(ii],  and  paragraph 
(n(2)(i)(C)  to  read  as  follows: 

§  199.4    aasic  program  benelits. 

***** 

(c)  •  •  • 
(3)«   •    • 


(.\i)  •  •  • 

(A)*   *   • 

(7)  One  screening  of  an  infant  to 
determine  the  level  of  lead  in  the  blood 
of  that  infant. 

•  •        *        •        • 

(d)*  -  • 

(3)*    •   • 

(v)  Ambulance.  Qvilian  ambulance 
ser\'ice  is  covered  when  medically 
necessary  in  connection  with  otherwise 
covered  services  and  supplies  and  a 
covered  medical  condition.  •  •  * 

*  •        •        ft        « 

(e)*   *   * 
(4)  *    *    » 

(ii)  Authorized  substance  use  disorder 
treatment.  Only  those  services  provided 
by  CHAMPUS-authorized  institutional 
providers  are  covered.  Such  a  provider 
must  be  either  an  authorized  hospital,  or 
an  organized  substaiice  use  disorder 
treatment  program  in  an  authorized  free- 
standing or  hospital-based  substance 
use  disorder  rehabilitation  facility. 
Covered  services  consist  of  any  or  all  of 
the  services  listed  below,  including 
chemical  aversion  therapy  for 
alcoholism.  A  qualified  mental  health 
provider  (physician,  chnical 
psychologist,  clinical  social  worker, 
psyxhiatric  nurse  specialist,  (see 
paragraph  (c)(3)(i)  of  this  section)  shall 
prescribe  the  particular  level  of 
treatment.  Each  CHAMPUS  beneficiary 
is  entitled  to  three  substance  use 
disorder  treatment  benefit  periods  in  his 
or  her  lifetime,  unless  this  limit  is 
waived  pursuant  to  paragraph  (e)(4)(v) 
of  this  section.  Unless  clinically 
contraindicated,  the  programmed  use  of 
chemical  aversion  therapy  is  limited  to 
the  third  lifetime  alcoholism  benefit 
period.  (A  benefit  period  begins  with 
the  first  date  of  covered  treatment  and 
ends  365  days  later,  regardless  of  the 
total  services  actually  used  within  the 
benefit  period.  Unused  benefits  cannot 
be  carried  over  to  subsequent  benefit 
periods.  Emergency  and  inpatient 
hospital  services  (as  described  in 
paragraph  (e)(4)(i)  of  this  section  do  not 
constitute  substance  abuse  treatment  for 
purposes  of  establishing  the  beginning 
of  a  benefit  period.) 
***** 

(0*  •  • 

(2)*    *    • 
(jj*    .    . 

(C)  Notwithstanding  the  dates 
specified  in  paragraphs  (f](2)(i)  (A)  and 
(B)  of  this  section,  in  the  case  of 
dependents  of  active  duty  members  of 
rank  E-5  or  above  with  Persian  Gulf 
Conflict  service,  dependents  of  service 
members  who  were  killed  in  the  Gulf, 
who  died  subsequent  to  Gulf  service, 
and  of  members  who  retired  prior  to 


October  1, 1991.  after  having  served  in 
the  Gulf  War.  the  deductible  shall  lie  tht* 
amount  specified  in  paragraph 
(f)(2)(i)(A)  of  this  section  for  care 
rendered  prior  to  October  1.  1991.  and 
the  amount  specified  in  paragraph 
(fl(2)(i)(B]  of  this  section  forcarc 
rendered  after  October  1. 1991. 
***** 

( 1 0)  Catastrophic  loss  protection  for 
basic  program  benefits.  Fiscal  y<*ar 
limits,  or  catastrophic  caps,  on  the 
amounts  beneficiaries  are  required  to 
pay  are  established  as  follou-s: 

(i)  Dependents  of  active  duty- 
members.  The  maximum  family  liability 
is  $1,000  for  deductibles  and  cost-sharos 
based  on  allowable  charges  for  Bnsic 
Program  services  and  supplies  received 
in  a  fiscal  year. 

(ii)  All  other  beneficiaries.  For  all 
other  categories  of  beneficiary  families 
(including  those  eligible  under 
CHAMPVA),  the  fiscal  year  cap  is 
SIO.OOO. 

(iii)  Payment  after  cap  is  met.  After  a 
family  has  paid  the  maximum  cost-share 
and  deductible  amounts  (dependents  of 
active  duty  members  Sl.OOO  and  all 
others  $10,000).  for  a  fiscal  year. 
CHAMPUS  will  pay  allowable  amounts 
for  remaining  covered  ser\'ices  through 
the  end  of  that  fiscal  vear. 

Note  to  paragraph  (n(2)(i)(G)(10): 
Under  the  Defense  Authorization  Act  for 
fiscal  year  1993.  the  cap  for 
beneficiaries  other  than  dependents  of 
active  duty  members  was  reduced  from 
SIO.OOO  to'  $7,500  on  October  1,  1992. 
The  cap  remains  at  $1,000  for 
dependents  of  active  duty  members. 
***** 

Dated;  March  14.  1995. 
L.M.  Bynum, 

Alternate.  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc;.  95-6670  Filed  3-20-95;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(1179-2-661 6B;  FRL-5167-8) 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 
action:  Propased  rule. 

summary:  The  USEPA  propose.s  to 
approve  requested  revisions  to  the 
Chicago  ozone  Federal  Implementation 
Plan  as  it  pertains  to  the  following 
sources:  Generai  Motors  Corporation. 


Mirmesota  Mining  and  Manufacturing 
Corporation;  Replogle  Globes,  Inc., 
Candle  Corporation  of  America,  Nalco 
Chemical  Company,  Parisian  Novelty 
Company,  Meyercord  Corporation, 
Wallace  Compute?  Services,  Inc.  and 
General  Packaging  Products,  Inc.  This 
action  lists  the  PIP  revisions  USEPA  is 
proposing  to  approve  and  provides  an 
opportunity  to  request  a  public  hearing. 
A  detailed  rationale  for  approving  these 
requests  is  presented  in  the  final  rules 
section  of  this  Federal  Register,  where 
USEPA  is  approving  the  revision 
requests  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
these  as  noncontroversial  revisions  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  or  requests  for  a 
public  hearing  are  received  in  response 
to  that  direct  final  rule,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  USEPA  receives 
adverse  comments  or  a  public  hearing 
request,  the  direct  final  rule  will  be 
withdrawn.  The  USEPA  will  institute  a 
second  comment  period  on  this  notice 
only  if  a  public  hearing  is  requested. 
Any  parties  interested  in  commenting 
on  this  notice  should  do  so  at  this  time. 
If  a  request  for  a  public  hearing  is 
received,  USEPA  will  pubHsh  a  notice 
in  the  Federal  Register  aimouncing  a 
public  hearing.  The  final  rule  on  this 
proposed  action  will  address  all  . 
comments  received. 

DATES:  Comments  on  this  proposal  must 
be  received  by  April  20,  1995.  A  public 
hearing,  if  requested,  will  be  held  in 
Chicago,  Illinois.  Requests  for  a  public 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  April  20,  1995. 
ADDRESSES:  Written  comments  and 
requests  for  a  pubUc  hearing  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 
DOCKET:  Pursuant  to  section  307(d)(1)(B) 
of  the  Clean  Air  Act  (Act),  42  U.S.C. 
7607(d)(1)(B),  this  action  is  subject  to 
the  procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action.  A-94-39,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Fayette 
Bright  before  visiting  the  Chicago 
location  and  Rachel  Romine  before 
visiting  the  Washington,  D.C.  location. 
A  reasonable  fee  may  be  charged  for 
copying. 


The  United  States  Environmental 
Protection  Agency,  Region  5,  Regulation 
Development  Branch,  Eighteenth  Floor, 
Southeast,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604,  (312)  886- 
6069. 

United  States  Environmental 
Protection  Agency,  Docket  No.  A-94- 
39,  Air  Docket  (LE-131),  Room  M1500. 
Waterside  Mall,  401  M  Street  SW., 
Washington,  D.C.  20460,  (202)  245- 
3639. 

FOR  FURTHER  INFORMATION  CONTACT; 
Steven  Rosenthal,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6052. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  28, 1995. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  95-6004  Filed  3-20-95;  8:45  am) 
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40  CFR  Part  70 

[AD-FRL-6174-4] 

Title  V  Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Permits 
Program;  District  of  Columbia 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

summary:  EPA  is  proposing  interim 
approval  of  the  operating  permits 
program  submitted  by  the  District  of 
Columbia.  This  program  was  submitted 
by  the  District  for  the  purpose  of 
complying  with  federal  requirements 
which  mandate  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
The  rationale  for  proposing  interim 
approval  is  set  forth  in  this  notice; 
additional  information  is  available  at 
the  address  indicated  below.  This  action 
is  being  taken  in  accordance  with  the 
provisions  of  the  Clean  Air  Act. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  20.  1995. 

ADDRESSES:  Comments  should  be 
submitted  to  Jennifer  Abramson  at  the 
Region  III  address  indicated.  Copies  of 
the  District's  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 


following  location:  Air,  Radiation,  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  M.  Abramson  (3AT23),  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  (215)  597-  . 
2923. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  under  Title  V  of  the  Clean 
Air  Act  (CAA)  as  amended  (1990),  EPA 
has  promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permits  programs  (see  57  FR 
32250  (July  21.  1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Title  V 
requires  states  to  develop,  and  submit  to 
EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  CAA  requires  that  states  develop 
and  submit  these  programs  to  EPA  bv 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  CAA  and 
part  70,  which  together  outline  criteria 
for  approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  Part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  EPA 
must  establish  and  implement  a  federal 
operating  permits  program. 

Following  final  interim  approval,  if 
the  District  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
6  months  before  the  interim  approval 
period  expires,  EPA  would  start  an  18- 
month  clock  f%T  mandatory  sanctions.  If 
the  District  then  failed  to  submit  a 
complete  corrective  program  before  the 
expiration  of  that  18-month  period,  EPA 
would  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  CAA. 
Such  a  sanction  would  remain  in  effect 
until  EPA  determined  that  the  District 
had  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
found  a  lack  of  good  faith  on  the  pan 
of  the  District,  both  sanctions  under 
section  179(b)  would  apply  after  the 
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expiration  of  th«  IB-month  period  until 
the  Administrator  determined  that  the 
District  had  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction,  the  District  still  had 
not  submitted  a  corrective  program  that 
EPA  found  complete,  a  second  sanction 
would  be  required. 

If.  following  final  interim  approval. 
EPA  disapproved  the  District's  complete 
corrective  program,  EPA  would  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  had  submitted  a  revised 
program  and  EPA  had  determined  that 
this  program  corrected  the  deficiencies 
that  prompted  the  disapproval. 
Moreover,  if  the  Administrator  found  a 
lack  of  good  faith  on  the  part  of  the 
District,  both  sanctions  under  section 
179(b)  would  apply  after  the  expiration 
of  the  18-month  period  until  the 
Administrator  determined  that  the 
District  had  come  into  comphance.In 
all  cases,  if.  six  months  after  EPA 
applied  the  first  sanction,  the  District 
had  not  submitted  a  revised  program 
that  EPA  had  determined  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  would  be  reqiiired. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  the  EMstrict  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  District  program  by  the 
expiration  of  an  interim  approval 
period.  EPA  must  promulgate, 
administer  and  enforce  a  federal 
operating  permits  program  for  the 
District  upon  the  date  the  interim 
approval  period  expires. 

On  January  13.  1994,  the  District  of 
Columbia  submitted  an  operating 
permits  program  for  review  by  EPA.  The 
submittal  was  supplemented  by 
additional  materials  on  N^rch  11.  1994, 
and  was  found  to  be  administratively 
complete  pursuant  to  40  CFR  70.4(e)(1). 
The  submittal  includes  an 
Administrators  letter,  a  description  of 
the  District's  title  V  program,  permitting 
regulations,  a  Corporation  Counsel's 
legal  opinion,  permitting  program 
documentation,  a  permit  fee 
demonstration,  a  description  of 
compliance  tracking  and  enforcement 
program,  and  provisions  implementing 
the  requirements  of  other  titles  of  the 
CAA. 


II.  Summary  and  Analysis  of  the 
District's  Submittal 

The  analysis  contained  in  this  notice 
focuses  on  the  major  portions  of  the 
District's  operating  permits  program 
submittal:  regulations  and  program 
implementation,  variances,  fees,  support 
materials,  and  provisions  implementing 
the  requirements  of  titles  III  and  IV  of 
the  CAA.  Specifically,  this  notice 
addresses  the  deficiencies  in  the 
District's  submittal  which  will  need  to 
be  corrected  prior  to  full  approval  by 
EPA.  These  deficiencies  as  well  as  other 
issues  related  to  the  District's  operating 
permit  program  are  discussed  in  detail 
in  the  Technical  Support  Document 
(TSD).  The  full  program  submittal  and 
the  TSD  are  available  for  review  as  part 
of  the  public  docket.  The  docket  may  be 
viewed  during  regular  business  hours  at 
the  EPA  Region  III  office  listed  in  the 
ADDRESSES  section  of  this  document. 

A.  Regulations  and  Program 
Implementation 

The  District  of  Columbia's  operating 
permit  program  is  primarily  defined  by 
regulations  adopted  as  chapter  3  of 
subtitle  I  of  title  20  of  the  District  of 
Columbia  Municipal  Regulations  (20 
DCMR).  Provisions  for  enforcement 
authority  are  located  in  other  Chapters 
of  subtitle  I  of  20  DCMR.  The  following 
analysis  of  the  District's  operating 
permit  regulations  corresponds  directly 
with  the  format  and  structure  of  part  70 

Section  70.2    Definitions 

The  District's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.2  for  definitions.  The 
following  changes  must  be  made  to 
chapter  3  in  order  to  fully  meet  the 
requirements  of  40  CFR  70.2. 

1.  The  §399.1  definition  of  "Fugitive 
emissions"  is  entitled  "Emissions 
emissions".  This  typographical  error 
must  be  corrected  to  clarify  the  meaning 
of  the  term  fugitive  emissions  as  the 
term  is  used  in  the  chapter  3  operating 
permits  regulations. 

2.  The  §  399.1  definition  of  "Title  I 
modificaiion  or  modification  under  any 
provision  of  Title  I  of  the  Act"  does  not 
expressly  include  changes  reviewed 
under  a  minor  source  preconstruction 
review  program  ("minor  NSR  changes"). 
EPA  is  currently  in  the  process  of 
determining  the  proper  definition  of  this 
term.  As  further  explained  below,  EPA 
has  solicited  public  comment  on 
whether  the  phrase  "modification  under 
any  provision  of  Title  I  of  the  Act"  in 

40  CFR  70.7(e)(2)(iKA)(5)  should  be 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 


approved  or  promulgated  under  Title  I 
of  the  Act.  This  would  include  state 
preconstruction  review  programs 
approved  by  EPA  as  part  of  a  State 
Implementation  Plan  (SIP)  under 
section  110(a)(2KC)  of  the  Clean  Air  Act. 

On  August  29, 1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  state  programs  with  a  more 
narrow  definition  of  "Title  I 
modifications"  to  receive  interim 
approval  (59  FR  44572).  EPA  explained 
its  view  that  the  preferred  reading  of 
"Title  1  modifications"  includes  minor 
NSR.  and  solicited  public  comment  on 
the  proper  interpretation  of  that  term 
(59  FR  44573).  EPA  stated  that  if.  after 
considering  the  public  comments,  it 
continued  to  believe  that  the  term  "Title 
I  modifications"  should  be  interpreted 
as  including  minor  NSR  changes,  it 
would  revise  the  interim  approval 
criteria  as  needed  to  allow  states  with  a 
narrower  definition  to  be  eligible  for 
interim  approval. 

EPA  hopes  to  finalize  its  rulemaking 
revising  the  interim  approval  cjiteria 
under  40  CFR  70.4(d)  e.xpeditiously.  If 
EPA  establishes  in  its  rulemaking  that 
the  definition  of  "Title  I  modifications" 
can  be  interpreted  to  exclude  changes 
reviewed  under  minor  NSR  programs, 
the  District's  definition  of  '"Title  I 
modification  or  modification  under  any 
provision  of  Title  I  of  the  Act"  would 
be  fully  consistent  with  part  70. 
Conversely,  if  EPA  establishes  through 
the  rulemaking  that  the  definition  must 
include  changes  reviewed  under  minor 
NSR.  the  District's  definition  of  "Title  1 
modification  or  modification  under  any 
provision  of  Title  I  of  the  Act"  will  not 
fully  meet  the  40  CFR  70.2  requirements 
for  definitions.  If  the  impact  of  this 
deficiency  becomes  a  basis  for  interim 
approval  as  a  result  of  EPA's 
rulemaking,  the  District  would  he 
required  to  revise  the  section  399.1 
definition  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  this  proposed  appnnal 
does  not  identify  the  District's 
definition  of  "Title  I  modification  or 
modification  under  any  provision  of 
Title  I  of  the  Act"  as  necessary  grounds 
for  either  interim  approval  or 
disapproval.  Again,  although  EPA  has 
reasons  for  believing  that  the  belter 
interpretation  of  "Title  I  modifications" 
is  the  broader  one,  EPA  does  not  believe 
that  it  is  appropriate  to  determine 
whether  this  is  a  program  deficiency 
imtil  EPA  completes  its  rrilemaking  on 
this  issue. 

Section  70.5     Permit  Applit;ations 

The  District's  regulations 
substantially  meet  the  requirements  ot 
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40  CFR  70.5  for  permit  applications. 
The  following  changes  must  be  made  to 
Chapter  3  in  order  to  fully  meet  the 
requirements  of  40  CFR  70.5: 

1.  Section  301.1(b)(6)(B)  must  be 
modified  to  clarify  that  appUcations  for 
permit  renewal  must  contain  both  a 
compliance  plan,  as  required  by 

§  301.3(h),  and  a  compliance 
certification,  as  required  by  §  301. 3(i). 

2.  The  District  must  revise 

§  301.3(c)(1)  to  ensure  that  all  regulated 
air  pollutant  emissions  which  are 
subject  to  applicable  requirements, 
including  emissions  from  nonmajor 
sources  subject  to  section  111  or  112  of 
the  CAA,  and  sources  solely  subject  to 
Part  60,  Subpart  AAA— Standards  of 
Performance  for  new  Residential  Wood 
Heaters  and  Part  61,  Subpart  M— 
National  Emissions  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Asbestos,  section  61.145,  Standard  for 
Demolition  and  Renovation,  will  be 
described  in  permit  applications. 

During  the  interim  period,  the  District 
will  be  expected  to  require  sources  to 
prepare  permit  applications  which 
include  all  information  needed  to 
detennine  the  applicability  of  any 
applicable  requirement,  in  accordance 
with  §301.3. 

Accordingly,  the  District  will  also  be 
expected  to  issue  permits  to  major 
sources  that  include  all  applicable 
requirements,  in  accordance  with 
§302.1. 

3.  Section  301.3(g)  must  be  revised  to 
correct  the  misreferenced  sections  of  the 
District's  regulations  which  address 
alternate  operating  scenarios  and 
emissions  trading. 

4.  Section  301.3(h)(3)(C)  must  be 
revised  to  clarify  that  any  schedule  of 
compliance  shall  be  supplemental  to 
and  shall  not  sanction  noncompliance 
with  the  applicable  requirements  on 
which  it  is  based. 

Sections  70.4  and  70.6    Permit  Content 

The  District's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.4  and  40  CFR  70.6  for  permit 
content.  The  following  changes  must  be 
made  to  Chapter  3  in  order  to  fully  meet 
the  requirements  of  40  CFR  70.4  and  40 
CFR  70.6: 

1.  Section  302.1(k)  must  be  revised  to 
clarify  that  terms  and  conditions  for  the 
trading  or  averaging  of  emissions  must 
meet  all  applicable  requirements  and 
the  requirements  of  the  operating 
periAits  program. 

2.  SecUon  302.3(e)(6)  must  be 
renumbered  to  §  302.3(0  to  be  consistent 
with  the  structure  of  40  CFR  70.6(c)(6). 
Such  a  change  is  needed  to  clarify  libat 
the  permit  will  include  provisions 
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required  by  the  Mayor  to  ensure 
comphance. 

3.  Section  302.4(e)  must  be  revised  to 
clarify  that  requests  for  coverage  under 
a  general  permit  must  meet  the  permit 
application  requirements  of  Title  V  of 
the  Clean  Air  Act,  and  include  all 
information  necessary  to  assure 
compliance  with  the  general  permit. 

4.  The  section  302.8  provisions 
regarding  operational  flexibihty  must  be 
restructured  to  clarify  that  the  three 
types  of  operational  flexibility  (Section 
502Cb)(10)  changes,  emissions  trading 
under  SIP.  and  emissions  trading  for  the 
purposes  of  complying  with  federally 
enforceable  emissions  cap)  are  available 
only  when  the  conditions  specified  in 
40CFR70.4(b)(12)aremet. 

5.  Section  302.8(b)  must  be  revised  to 
clarify  that  comphance  with  emissions 
trading  provisions  in  a  permit  will  be 
determined  according  to  requirements 
of  the  applicable  SIP/  Federal 
Implementation  Plan  (FIP)  or  appUcable 
requirement  authorizing  the  emissions 
trade. 

Section  70.7    Permit  Issuance. 
Renewal.  Reopenings.  and  Revisions 

The  District's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.7  for  permit  issuance, 
renewal,  reopenings,  and  revisions.  The 
following  changes  must  be  made  to 
Chapter  3  in  order  to  fully  meet  the 
requirements  of  40  CFR  70.7; 

1.  The  provisions  of  §303. 1(f)  and 

§  303.1(e)(2)  authorize  an  extension  of  5 
days  from  the  permit  issuance  deadlines 
required  in  part  70.  Sections  303.1(0 
and  303.1(d)(1)  must  be  revised  to* 
ensure  that  the  Part  70  permit  issuance 
deadlines  will  be  met. 

2.  Section  303.3(a)  language-must  be 
modified  to  clarify  that  public 
participation  and  EPA  and  affected  state 
review  will  apply  to  the  entire  draft 
renewal  permit,  including  those 
portions  which  are  incorporated  by 
reference. 

3.  Section  303.5(d)(1)  prescribes  the 
use  of  significant  permit  modification 
procedures  for  changes  meeting  certain 
criteria.  So  that  all  types  of  changes  will 
be  assigned  a  specified  permit  revision 
track,  §  303.5(d)(1)  must  be  revised  to 
also  require  the  use  of  the  significant 
permit  modification  procedure  for  any 
type  of  change  which  does  not  qualify 
for  either  a  minor  permit  modification 
or  an  administrative  amendment. 

4.  The  District  must  revise  §  303.10  to 
provide  for  sending  notice  to  persons  on 
a  mailing  fist  developed  by  the 
permitting  authority,  including  those 
people  who  request,  in  writing,  to  be  on 
the  hst. 


5.  Section  303.10(a)(1)(B)  must  be 
revised  to  require  the  notice  to  include 
procedures  to  request  a  hearing  in  the 
event  that  a  hearing  has  not  been 
scheduled.  Although  not  specified  in 
the  Chapter  3  regulations,  the  District 
must  provide  an  opportunity  to  request 
a  hearing  if  one  has  not  been  scheduled 
during  the  interim  period. 

6.  Section  303.10  must  be  revised  to 
include  a  provision  that  requires  notice 
of  a  public  hearing  at  least  30  days  in 
advance  of  the  hearing.  Although  not 
specified  in  the  Chapter  3  regulations, 
the  District  must  provide  notice  of  a 
pubhc  hearing  at  least  30  days  in 
advance  of  the  hearing  during  the 
interim  period. 

Section  70.9    Fee  Determination  an«l 
Certification 

The  District's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.9  for  fee  determination  and 
certification.  The  following  changes 
must  be  made  to  Chapter  3  in  order  to 
fully  meet  the  requirements  of  40  CFR 
70.9: 

1.  Section  305.2(b)  must  be  revised  to 
clarify  that  the  August  1989  CPI  value 
of  124.6  will  not  be  used  for  the 
purposes  of  calculating  the  CPI  fee 
adjustment  and  that  the  appropriate 
value  of  122.15,  the  average  1989  CPI 
value,  will  be  used  instead. 

2.  Section  305.1  requires  sources  to 
pay  an  annual  presumptive  minimum 
fee  "or  the  equivalent  over  some  other 
period".  Although  appearing  in  section 
502(b)(3)(A)  of  the  CAA,  the  language 
"or  the  equivalent  over  some  other 
period"  as  written  into  this  section  may 
allow  for  wide  variations  in  the  amount 
and  timing  of  fee  payments  and  could 
frustrate  enforcement  of  the  fee  payment 
requirement.  If  the  District  intends  to 
provide  sources  with  the  flexibility  to 
pay  fees  pursuant  to  a  pay  schedule 
other  than  the  annual  presumptive 
minimum,  section  305.1  must  be  revised 
to  ensure  that  such  equivalent  fee 
schedule  is  enforceable  as  a  practical 
matter.  If  the  District  does  not  intend  to 
allow  sources  to  pay  fees  other  than  the 
annual  presumptive  minimum,  the 
section  305.1  language  "or  the 
equivalent  over  some  other  period" 
should  be  removed. 

Section  70.11     Enforcement  Authority 

The  District's  regulations 
substantially  meet  the  requirements  of 
40  CFR  70.11  for  requirements  for 
enforcement  authority.  The  following 
changes  must  be  made  to  subtitle  I  of  20 
DCMR  in  order  to  fully  meet  the 
requirements  of  40  CFR  70.1 1 : 

1.  The  enforcement  provisions  cited 
in  the  Corporation  Counsel's  opinion  as 
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meeting  the  enforcement  requirements 
of  part  70  do  not  satisfy  the 
requirements  of  §  70.11(a)(1)  and  (2). 
The  District  must  either  revise  the 
Corporation  Counsel's  opinion  to 
reference  existing  provisions  in  District 
of  Columbia  law  which  satisfy  the 
requirements  of  70.11(a)  (1)  and  (2),  or 
specifically  establish  authorities  to 
restrain  or  enjoin  immediately  permit 
violators  presenting  substantial 
endangerment,  and  to  seek  injunctive 
relief  for  program  and  permit  violations 
without  the  need  for  prior  revocation  of 
the  permit.  Whichever  approach  the 
District  takes,  the  District's  regulations 
must  clearly  establish  that  such 
enforcement  authority  extends  to 
chapter  3. 

2.  The  District  must  clarify  that  civil 
fines  are  recoverable  for  the  violation  of 
any  applicable  requirement,  any  permit 
condition,  any  fee  or  filing  requirement, 
any  duty  to  allow  or  carry  out 
inspection,  entry  of  monitoring 
activities  or,  any  regulation  or  orders 
issued  by  the  Mayor.  The  District  must 
either  amend  the  Subtitle  I  of  20  DCMR 
to  specifically  address  the  types  of 
violations  for  which  civil  fines  are 
recoverable,  or  otherwise  have  the 
Corporation  Counsel  demonstrate  that 
section  100.6  applies  to  each  of  the 
specific  types  of  violations  mentioned 
in§70.11(a)(3){i). 

3.  As  required  by  40  CFR  70.11(a)(3), 
the  District  must  establish  civil 
enforcement  authority  for  the  collection 
of  penalties  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  per 
violation.  Such  civil  penalties  must  be 
recoverable  for  the  types  of  violations 
discussed  in  §  70.11(a)(3)(i). 

4.  With  respect  to  the  §  100.6  civil 
enforcement  authority,  the  District  must 
clarify  that  mental  state  is  not  allowed 
as  an  element  of  proof  for  civil 
violations.  The  District  must  either 
estabUsh  regulatory  provisions  for  strict 
liability  or  provide  a  demonstration 
from  the  Corporation  Counsel  that 
mental  state  is  not  allowed  as  an 
element  of  proof  for  civil  violations. 

5.  The  District  must  clarify  that 
criminal  fines  are  recoverable  for  any 
knowing  violations  of  applicable 
requirements,  permit  conditions,  or  fee 
or  filing  requirements.  Criminal  fines 
must  also  be  recoverable  against  any 
person  who  knowingly  makes  any  false 
material  statement,  representation  or 
certification  in  any  forms,  in  any  notice 
or  report  required  by  a  permit,  or  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method. 
The  District  must  either  amend  the 
subtitle  I  of  20  DCMR  to  specifically 
address  the  types  of  knowing  violations 
for  which  criminal  fines  are  recoverable 


or  have  the  Corporation  Counsel 
demonstrate  that  section  105.1  applies 
to  each  of  the  specific  types  of  knowing 
violations  mentioned  in  §  70.11(a)(3)(ii) 
and  (iii). 

6.  Section  105.1  provides  criminal 
enforcement  authority  for  the  recovery 
of  fines  in  an  amount  not  to  exceed 
$10,000.  Pursuant  to  the  requirements  of 
§  70.11(a)(3)(i).  the  District  must  revise 
the  provisions  pertaining  to  criminal 
enforcement  so  to  authorize  the 
collection  of  penalties  in  a  maximum 
amount  of  not  less  than  §  10,000  per  day 
per  violation.  Such  criminal  penalties 
must  be  recoverable  for  the  types  of 
knowing  violations  discussed  in 
§70.11(a)(3)(ii)and(iii). 

B.  Variances 

The  District  of  Columbia  has  the 
authority  to  issue  a  variance  from 
requirements  imposed  by  the  District 
under  the  "District  of  Columbia  Air 
Pollution  Control  Act  of  1984"  (APCA). 
Under  specific  circumstances  and 
following  a  specified  procedure,  section 
103  of  the  APCA  authorizes  the  Mayor 
to  grant  or  deny  requests  for  relief  from 
APCA  requirements.  EPA  regards  this 
provision  as  wholly  external  to  the 
program  submitted  for  approval  under 
part  70,  and  consequently  is  proposing 
to  \ake  no  action  on  this  provision  of  the 
District's  law.  EPA  has  no  authority  to 
approve  provisions  of  District  law,  such 
as  the  variance  provisions  referred  to, 
which  are  inconsistent  with  the  CAA. 
EPA  does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  EPA 
reserves  the  right  to  enforce  the  terms  of 
the  part  70  permit  where  the  permitting 
authority  purports  to  grant  relief  from 
the  duty  to  comply  v^rith  a  Part  70 
permit  in  a  manner  inconsistent  with 
Part  70  procedures. 

C.  Permit  Fee  Demonstration 

Section  305  of  the  District's 
regulations  requires  owners  or  operators 
of  part  70  sources  to  pay  annual  fees  of 
twenty-five  dollars  ($25),  adjusted  by 
the  CPI  index,  times  the  total  tons  of  the 
actual  emissions  of  each  regulated 
pollutant  (for  presumptive  fee 
calculation)  emitted  from  part  70 
sources,  or  an  equivalent  amount.  All 
fees,  penalties,  and  interest  collected 
shall  be  deposited  by  the  Mayor  in  a 
special  District  of  Columbia  "Treasury 
fund,  subject  to  appropriation,  to  carry 
out  part  70  activities  solely.  The 
District's  fee  calculation,  based  on  1990 
inventory  data,  shows  that  revenues  will 


be  able  to  cover  the  estimated  costs  of 
the  program. 

In  chapter  V.  of  the  submittal  entitled 
"Permitting  Program  Documentation", 
the  District  estimates  revenues  and  costs 
associated  with  the  implementation  of 
its  operating  permits  program.  However, 
the  District's  projection  of  revenues  is 
based  on  the  August  1989  CPI  value  of 
124.6  rather  than  the  average  1989  CPI 
value  of  122.15  required  under  the 
concept  of  presumptive  minimum. 
Although  Chapter  V.  demonstrates  that 
revenues  would  have  been  adequate 
using  the  August  1989  value,  section 
305  requires  the  District  to  use  the 
average  1989  value  in  calculating  the 
CPI  adjustment  which  will  result  in  the 
collection  of  greater  revenues.  Until  the 
District  submits  a  revised  fee  rule 
accompanied  by  a  detailed  fee 
demonstration,  the  average  1989  value 
of  122.15  must  be  employed  in  the 
implementation  of  the  chapter  3 
operating  permits  program. 

In  addition  to  revenues  obtained  frbm 
the  payment  of  emissions-based  fees, 
the  District's  chapter  V.  projection  of 
revenues  includes  revenues  received 
from  annual  $200  operating  fees 
assessed  to  each  of  the  District's  38 
sources.  Because  the  imposition  of  the 
annual  $200  operating  fee  is  not 
authorized  under  any  provision  of  the 
chapter  3  regulations,  EPA  cannot  be 
certain  that  such  fees  will  be  paid. 
Accordingly.  EPA  has  subtracted  the 
revenue  estimates  from  operating  fees 
fi-om  total  projected  revenues  for 
purposes  of  evaluating  the  adequacy  of 
the  District's  fee  program.  The  estimates 
of  revenues  from  the  authorized 
collection  of  emissions-based  fees  reveal 
that  the  District's  program  will  have 
adequate  funding  to  cover  the  direct  and 
indirect  costs  of  implementing  the 
permit  program  during  each  of  the  first 
four  years. 

D.  Support  Materials  »i 

The  District's  part  70  operating 
permits  program  submittal  substantially 
meets  the  requirements  of  40  CFR  70.4 
for  an  attorney  general's  legal  opinion. 
Among  the  several  issues  required  to  be 
addressed  in  the  attorney  general's 
opinion,  part  70  requires  each  opinion 
to  demonstrate  adequate  authority  for 
judicial  review  of  final  permit  actions. 
Specifically,  §  70.4(b)(3)(xi)  requires  the 
legal  opinion  to  demonstrate  authority 
to  ensure  that  if  the  final  permit  action 
being  challenged  is  the  permitting     , 
authority's  failure  to  issue  or  deny  a 
permit  within  the  required  timeframes, 
a  petition  for  judicial  review  may  be 
filed  any  time  before  the  permitting 
authority  issues  or  denies  the  permit. 
Section  XX.  of  the  Corporation 


Counsel's  opinion  cites  DCMR  303.11  as 
the  authority  which  fulfills  this 
requirement.  In  doing  so.  it  appears  that 
the  Corporation  Counsel  interprets 
District  law  such  that  each  day  which 
the  Mayor  fails  to  issue  or  deny  a  permit 
(after  the  permit  issuance  deadhne) 
constitutes  a  new  final  action  date  for 
purposes  of  the  90-day  judicial  review 
petition  deadline.  However,  the 
District's  303.11  regulations  are  vague  in 
this  regard  and  do  not  prohibit  petitions 
for  the  Mayor's  failure  to  act  from  being 
filed  after  the  Mayor  issues  or  denies  the 
permit.  The  District  must  amend  DCMR 
303.11  to  clarify  that  when  the  Mayor 
fails  to  issue  or  deny  a  permit  within  the 
required  deadline,  this  failure  can  be 
challpnged  up  until  the  time  before  the 
permitting  authority  denies  the  permit 
or  issues  the  final  permit. 

The  District's  part  70  operating 
permits  program  substantially  meets  the 
requirements  of  40  CFR  70.4  for  a 
statement  of  adequate  resources. 
Chapter  VIII.  of  the  District's  submittal 
indicates  that  the  Compliance  and 
Enforcement  Branch  (CEB)  of  the 
District's  Air  Resources  Management 
Division  (ARMD)  manages  compliance 
and  enforcement  activities  in  the 
District.  In  chapters  II..  and  V.,  the 
submittal  indicates  that  title  V  fee 
revenues  will  support  the  hiring  of  4 
engineers  in  the  Engineering  and 
Planning  Branch  (EPB)  of  the  ARMD 
who  will  perform  engineering  functions 
inclusive  of  permitting,  inspections, 
compliance  monitoring  and  reporting. 
Chapter  II.  of  the  submittal  indicates 
that  the  EPB  wrill  collaborate  with  the 
CEB  to  carry  out  compliance  and 
enforcement  functions. 

In  order  to  fully  meet  the  40  CFR  70.4 
requirement  for  a  statement  of  adequate 
resources,  the  District  must  clarify  the 
specific  responsibilities  and  procedures 
for  coordination  regarding  EPB  and  CEB 
involvement  in  compliance  and 
enforcement  activities  for  part  70 
sources.  The  District  must  also 
demonstrate  that  compliance  and 
enforcement  activities  (not  including 
court  costs  or  other  costs  associated 
with  an  enforcement  action)  will  be 
fully  supported  by  title  V  fees,  including 
resources  allocated  to  support  CEB 
involvement  in  compliance  and 
enforcement  activities,  if  applicable. 

The  District's  part  70  operating 
permits  program  submittal  substantially 
meets  the  requirements  of  40  CFR  70.4 
for  compUance  tracking  and 
enforcement.  In  order  to  fully  meet  the 
40  CFR  70.4  requirement  for  compliance 
tracking  and  enforcement,  the  District 
must  submit  additional  information 
regarding  how  the  District  will  monitor 
and  track  source  compliance  (e.g., 


inspection/enforcement  strategies, 
description  of  system  to  be  used  prior 
to/in  conjunction  with  Aerometric 
Information  Retrieval  System  (AIRS)/ 
AIRS  Facihty  Subsystem  (AFS) 
enhancements,  etc.)  or  reference  any 
agreement  the  District  has  with  EPA  that 
provides  this  information.  The  District 
must  also  clarify-  that  information 
related  to  the  District's  enforcement 
actions  will  be  submitted  to  EPA  at  least 
annually. 

E.  Provisions  Implementing  the 
Requirements  of  Title  III 

Implementing  Title  III  Standards 
Through  Title  V  Permits 

Under  the  "District  of  Columbia  Air 
Pollution  Control  Act  of  1984".  D.C. 
Law  5-165  as  amended  by  D.C.  Law  9- 
162.  D.C.  Code  §  6-906  and  Title  20, 
District  of  Columbia  Municipal 
Regulations  (20  DCMR),  Chapter  3,  the 
District  of  Columbia  has  demonstrated 
in  its  Title  V  program  submittal  broad 
legal  authority  to  incorporate  into 
permits  and  enforce  all  applicable 
requirements;  however,  the  District  has 
also  indicated  that  additional  regulatory 
authority  may  be  necessary  to  carry  out 
specific  CAA  section  112  activities.  The 
District  has  therefore  supplemented  its 
broad  legal  authority  with  a 
commitment  "to  adopt  and  implement 
expeditiously  any  additional  regulations 
that  might  be  needed  to  incorporate 
such  requirements  into  operating 
permits."  This  is  stated  in  the  Operating 
Permit  Program  submittal,  Chapter  IX, 
entitled  "Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the 
Act",  paragraph  B.  EPA  has  determined 
that  this  commitment,  in  conjunction 
with  the  District  of  Columbia's  broad 
statutory  authority,  adequately  assures 
compliance  with  all  the  CAA's  section 
112  requirements.  EPA  regards  this 
commitment  as  an  acknowledgement  by 
the  District  of  Columbia  of  its  obligation 
to  obtain  further  legal  authority  as 
needed  to  issue  permits  that  assure 
compliance  with  the  CAA's  section  112 
applicable  requirements.  This 
commitment  does  not  substitute  for 
comphance  with  part  70  requirements 
that  must  be  met  at  the  time  of  program 
approval. 

EPA  is  interpreting  the  above  legal 
authority  and  commitment  to  mean  that 
the  District  of  Columbia  is  able  to  carry 
out  all  of  the  CA.^'s  section  112 
activities.  For  further  rationale  on  this 
interpretation,  please  refer  to  the  TSD 
accompanying  this  rulemaking  which  is 
located  in  the  public  docket  and  the 
April  13, 1993  guidance  memorandum 
titled  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities," 


signed  by  John  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards, 
Office  of  Air  and  Radiation,  USEPA. 

Implementation  of  112(g)  Upon  Program 
Approval 

EPA  is  proposing  to  approve  the 
District's  Chapter  3  operating  permits 
program  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  federal 
promulgation  of  a  section  112(g)  rule 
and  District  adoption  of  112(g) 
implementing  regulations.  EPA  had 
until  recently  interpreted  the  CAA  to 
require  sources  to  comply  with  section 
1 12(g)  beginning  on  the  date  of  approval 
of  the  Title  V  program  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  EPA  has  since 
revised  this  interpretation  of  the  CAA  as 
described  in  a  February  14, 1995 
Federal  Register  notice  (see  60  FR 
83333).  The  revised  interpretation 
postpones  the  effective  date  of  section 
1 12(g)  until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
rationale  for  the  revised  interpretation  is 
set  forth  in  detail  in  the  February- 14, 
1995  interpretive  notice. 

The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  federal  rule 
to  allow  states  time  to  adopt  rules 
implementing  the  federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  the 
District  must  be  able  to  implement 
section  112(g)  during  the  transition 
period  between  promulgation  of  the 
federal  section  112(g)  rule  and  adoption 
of  implementing  District  regulations. 

EPA  believes  that,  although  the 
District  currently  lacks  a  program 
designed  specifically  to  implement 
section  112(g),  the  District's  Chapter  3 
permit  program  will  ser\e  as  an 
adequate  implementation  vehicle  during 
a  transition  period  because  it  will  allow 
the  District  to  select  control  measures 
that  would  meet  MACT  on  a  case-by- 
case  basis,  as  detlned  in  section  112. 
and  incorporate  these  measures  into 
federally  enforceable  source-specific 
permits.  Section  112(g)  requirements  for 
case-by-case  MACT  determinations  are 
governed  by  the  provisions  of  20  DCMR. 
sections  301.1(a)(3),  303.9,  and  the 
section  399.1  definition  of  "Applicable 
requirement".  However,  in  accordance 
with  the  provisions  of  section  1 12(g), 
the  section  301.1(a)(3)  requirement  to 
obtain  an  operating  permit  or  permit 
revision  within  twelve  (12)  months  after 
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commencing  operation  must  instead  be 
satisfied  prior  to  construction  during  the 
transition  period. 

This  proposed  approval  clarifies  that 
the  operating  permits  program  is 
available  as  a  mechanism  to  implement 
section  112(g)  during  the  transition 
period  between  promulgation  of  the 
section  112(g)  rule  and  adoption  by  the 
District  of  Columbia  of  rules  established 
to  implement  section  112(g).  EPA  is 
proposing  to  limit  the  duration  of  this 
approval  to  an  outer  limit  of  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule.  Comment  is 
solicited  on  whether  18  months  is  an 
appropriate  period  taking  into 
consideration  the  District's  procedures 
for  adoption  of  regulations. 

However,  since  this  proposed 
approval  is  for  the  single  purpose  of 
providing  a  mechanism  to  implement 
section  112(g)  during  th6  transition 
period,  the  approval  itself  will  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 

Although  section  112(1)  generally 
provides  the  authority  for  approval  of 
state  air  toxics  programs,  title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
section  112(g)  and  Title  V.  If  the  District 
of  Columbia  does  not  wish  to 
implement  section  112(g)  through  its 
Chapter  3  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists 
during  the  transition  period.  EPA  may. 
in  the  final  action  approving  the  District 
of  Columbia's  Part  70  program,  approve 
the  alternative  instead. 

Program  for  Straight  Delegatiort  of 
Section  112  Standards 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  promulgated  by  EPA  as  they 
apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  state  programs 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore.  EPA  is  also  proposing  to 
grant  approval  under  section  112(1)(5) 
and  40  CFR  63.91  of  the  District  of 
Columbia's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  federal 
standards  as  promulgated.  For  EPA- 
promulgated  rules  which  are  applicable 
to  sources  in  the  District,  the  District 
intends  to  request  delegation  after 
adopting  the  rules  by  incorporation  by 


reference.  The  details  of  this  delegation 
mechanism  will  be  established  prior  to 
delegating  any  section  112  standards 
under  the  District's  approved  section 
112(1)  program  for  straight  delegation. 
This  program  applies  to  both  existing 
and  future  standards  but  is  limited  to 
sources  covered  by  the  Part  70  program. 

F.  Title  IV  Provisions/Commitments 

As  part  of  the  program  submittal,  the 
District  of  Columbia  committed  to 
submit  all  missing  portions  of  the  title 
IV  acid  rain  program  by  January  1. 1995. 
On  February  3, 1995,  the  District 
submitted  a  letter  notifying  EPA  that  the 
January  1. 1995  date  would  not  be  met. 
In  this  letter,  the  District  committed  to 
having  acid  rain  regulations  in  place  by 
November  15. 1995  and  provided  a  brief 
schedule  for  adoption  of  the  necessary 
regulatory  authorities. 

III.  Request  for  Public  Comments 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  this  federal  rulemaking 
action  by  submitting  written  comments 
to  the  EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

Proposed  Action 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  District  of 
Columbia  on  January  13,  1994.  The 
scope  of  the  District's  Part  70  program 
applies  to  ^11  Part  70  sources  (as  defined 
in  the  program)  within  the  District,  ' 
except  for  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See.  e.g.,  59  FR  55813,  55815-55818 
(Nov.  9,  1994).  The  term  "Indian  Tribe" 
is  defined  under  the  CAA  as  "any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  CAA;  see  also  59 
FR  43956,  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21, 1993).  Prior  to  full 
approval  by  EPA,  the  District  must  make 
the  following  changes: 

1.  Rename  section  399.1  definition  of 
"Emissions  emissions"  to  "Fugitive 
emissions". 

2.  If  EPA  establishes  through 
rulemaking  that  the  definition  of  "Title 
I  modifications"  must  include  changes 
reviewed  under  minor  NSR,  the 
District's  definition  of  "Title  I 
modification  or  modification  under  any 
provision  of  title  I  of  the  Act"  will  not 


fully  meet  the  40  CFR  70.2  requirements 
for  definitions.  If  the  impact  of  this 
deficiency  becomes  a  basis  for  interim 
approval  as  a  result  of  EPA's 
rulemaking,  the  District  must  revise  its 
section  399.1  definition  of  the  term 
"Title  I  modification  or  modification 
under  any  provision  of  title  I  of  the  Act" 
to  conform  to  the  requirements  of  part 
70.  At  that  time,  EPA  will  determine  the 
required  timeframe,  up  to  two  years,  to 
correct  the  deficiency. 

3.  Modify  section  301.1(b)(6)(B)  to 
clarify  that  applications  for  permit 
renewal  must  contain  both  a  compliancR 
plan,  as  required  by  section  301.3(h), 
and  a  compliance  certification,  as 
required  by  section  301. 3(i). 

4.  Revise  section  301.3(c)(1)  to  ensure 
that  all  applicable  requirements  will  be 
described  in  permit  applications. 

5.  Revise  section  301.3(g)  to  correct 
misreferenced  sections  of  the  District's 
regulations  which  address  alternate 
operating  scenarios  and  emissions 
trading. 

6.  Revise  section  301.3(h)(3)(C)  to 
clarify  that  any  schedule  of  compliance 
shall  be  supplemental  to  and  shall  not 
sanction  noncompliance  with  the 
applicable  requirements  on  which  it  is 
based. 

7.  Revise  section  302. l(k)  to  clarify 
that  terms  and  conditions  for  the  trading 
or  averaging  of  emissions  must  meet  all 
applicable  requirements  and  the 
requirements  of  the  operating  permits 
program. 

8.  Renumber  section  302,3(e)(6)  to 
302.3(f). 

9.  Revise  section  302.4(e)  to  clarify 
that  requests  for  coverage  under  a 
general  permit  must  meet  the  permit 
application  requirements  of  title  V  of 
the  Clean  Air  Act,  and  include  all 
information  necessarj'  to  assure 
compliance  with  the  general  permit. 

10.  Restructure  section  302.8  for 
operational  flexibility  in  accordance  the 
structure  of  part  70  operational 
flexibility  provisions. 

11.  Revise  section  302.8(b)  to  clarify 
that  compliance  with  emissions  trading 
provisions  in  a  permit  will  be 
determined  according  to  requirements 
of  the  applicable  SIP/FIP  or  applicable 
requirement  authorizing  the  emissions 
trade. 

12.  Revise  sections  303.1(0  and 
303.1(d)(1)  to  ensure  that  the  part  70 
permit  issuance  deadlines  will  be  met. 

13.  Modify  section  303.3(a)  to  clarify 
that  public  participation  and  EPA  and 
affected  state  review  will  apply  to  the 
entire  draft  renewal  permit,  including 
those  portions  which  are  incorporated 
by  reference. 

14.  Revise  section  303.5(d)(1)  to 
require  the  use  of  the  significant  permit 


modification  procedure  for  any  type  of 
change  which  does  not  qualify  as  either 
a  minor  permit  modification  or  an 
administrative  amendment. 

15.  Revise  section  303.10  to  provide 
for  sending  notice  to  persons  on  a 
mailing  list  developed  by  the  permitting 
authority,  including  those  people  who 
request  in  writing  to  be  on  the  list. 

16.  Revise  section  303.10(a)(1)(B)  to 
require  the  notice  to  include  procedures 
to  request  a  hearing  in  the  event  that  a 
hearing  has  not  been  scheduled. 

17.  Revise  section  303.10  to  include  a 
provision  that  requires  notice  of  a 
public  hearing  at  least  30  days  in 
advance  of  the  hearing. 

18.  Revise  section  305.2(b)  to  clarify 
that  the  August  1989  CPI  value  of  124.6 
will  not  be  used  for  the  piu^oses  of 
calculating  the  CPI  fee  adjustment  and 
that  the  appropriate  value  of  122.15.  the 
average  1989  CPI  value,  will  be  used 
instead. 

19.  Revise  section  305.1  to  ensure  that 
.  provisions  for  equivalent  fee  schedules 

are  enforceable  as  a  practical  matter  or 
remove  section  305.1  language  "or  the 
equivalent  over  some  other  period". 

20.  Revise  the  Corporation  Counsel's 
opinion  to  reference  existing  provisions 
in  District  of  Columbia  law  which 
satisfy  the  requirements  of  §  70.11(a)(1) 
and  (2),  or  establish  authorities  to 
restrain  or  enjoin  immediately  permit 
violators  presenting  substantial 
endangerment,  and  to  seek  injunctive 
relief  for  program  and  permit  violations 
without  the  need  for  prior  revocation  of 
the  permit. 

21.  Amend  subtitle  I  of  20  DCMR  to 
specifically  address  the  types  of 
violations  for  which  civil  fines  are 
recoverable,  or  otheruase  have  the 
Corporation  Counsel  demonstrate  that 
section  100.6  applies  to  each  of  the 
specific  types  of  violations  mentioned 
in§70.11(a)(3)(i). 

22.  Establish  civil  enforcement 
authority  for  the  collection  of  penalties 
in  a  maximum  amount  of  not  less  than 
$10,000  per  day  per  violation. 

23.  Establish  regulatory  provisions  for 
strict  civil  liability,  or  provide  a 


demonstration  from  the  Corporation 
Counsel  that  mental  state  is  not  allowed 
as  an  element  of  proof  for  civil 
violations. 

24.  Amend  Subtitle  I  of  20  DCMR  to 
specifically  address  the  types  of 
knowing  violations  for  which  criminal 
fines  are  recoverable,  or  have  the 
Corporation  Counsel  demonstrate  that 
section  105.1  applies  to  each  of  the 
specific  types  of  knowing  violations 
mentioned  in  §  70.11(a)(3)(ii)  and  (iii). 

25.  Revise  criminal  enforcement 
provisions  to  authorize  the  collection  of 
penalties  in  a  maximum  amount  of  not 
less  than  $10,000  per  day  per  violation. 

26.  Amend  DCMR  303.11  to  clarify 
that  when  the  Mayor  fails  to  issue  or 
deny  a  permit  within  the  required 
deadline,  this  failure  can  be  challenged 
any  time  before  the  permitting  authority 
denies  the  permit  or  issues  the  final 
permit. 

27.  Clarify  the  specific  responsibilities 
and  procedures  for  coordination 
regarding  EPB  and  CEB  involvement  in 
compliance  and  enforcement  activities 
for  part  70  sources.  Such  a  clarification 
must  demonstrate  that  compliance  and 
enforcement  activities  (not  including 
court  costs  or  other  costs  associated 
with  an  enforcement  action)  will  be 
fully  supported  by  title  V  fees. 

28.  Submit  additional  information 
regarding  how  the  District  will  monitor 
and  track  source  compliance  or 
reference  any  agreement  the  District  has 
with  EPA  that  provides  this 
information. 

29.  Clarify  that  information  on  the 
District's  enforcement  activities  will  be 
submitted  to  EPA  at  least  annually. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  2  years.  Ehiring  the  interim  approval 
period,  the  District  is  protected  from 
sanctions  for  failure  to  have  a  fully 
approved  title  V,  part  70  program,  and 
EPA  is  not  obligated  to  promulgate  a 
federal  permits  program  in  the  District. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70,  and  the  1-year  time 
period  for  submittal  of  permit 


applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the  3- 
year  time  period  for  processing  the 
initial  permit  appUcations. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  the  CAA's 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  applicable  to  Part 
70  sources  as  promulgated  by  EPA. 
Section  112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Thereforer  EPA  is  also 
proposing  under  section  1 1 2(1)(5)  and 
40  CFR  63.91  to  grant  approval  of  the 
District's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  to  propose  interim  approval 
of  the  District  of  Columbia's  operating 
permits  program  pursuant  to  title  V  of 
the  CAA  and  40  CFR  part  70  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovermnental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  9,  1995. 
Stanley  L.  Laskowski. 
Acting  Regional  Administrator 
(FR  Doc.  95-6929  Filed  3-20-95;  8:45  am] 
BM-LMG  CODE  6S«0-60-P 
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This  section  o<  ths  FEDERAL  REGISTEfl 
conlairw  doounento  other  than  rules  or 
propMed  nies  that  are  i«)pBcable  to  the 
public.  Ndioas  o(  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttwrlty,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organizafion  and  functions  are 
examples  of  docunerts  appearing  in  this 
section. 


ACnOH:  Proposed  rule;  extension  of 
comment  period  and  notice  of  public 
hearing.  


UMI 


AGENCY  FOR  MTERNATiONAL 
DEVELOPMENT 

Advisory  CommHtM  on  Voluntary 
Foreign  Aid  <ACVFA);  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voliintary  Foreign  Aid  (ACVFA). 

Date:  April  12, 1995  (8:30  a.m.  to  5  p.m.). 

Location:  State  Department,  Loy 
Henderson  Auditorium.  23rd  Street  EBtrance. 

The  puiposw  of  the  meeting  are;  To 
examine  case  itudies  of  recent  programs 
implemented  by  private  voluntary 
organizatioQS  (PVOs)  with  USAID  support;  to 
extract  "lessons  learned"  from  these  case 
studies:  and  to  develop  recommendations  for 
improving  future  USAID/PVO  collaboration. 

The  meeting  is  free  and  open  to  the  public. 
However,  notification  by  April  7, 1995, 
through  the  advisory  committee  headquarters 
is  requirad.  Persons  wishing  to  attend  the 
meeting  must  register  with  Lisa  Douglas- 
Watson  (703)  J51-0243  or  Susan  Saragi  (703) 
351-0244  or  FAX  (703)  351-0228/0212. 
providing  their  name,  organization,  birthdate 
and  social  security  number  for  security 
purposes. 

Dated:  March  14. 1995. 
Louis  C  Stamberg, 
Office  Director,  Office  of  Private  and 
Voluntary  Cooperation,  Bureau  for 
Humanitarian  Response. 
(FR  Doc.  95-6848  Filed  3-20-95;  8:45  am) 

BILUNQ  COOC  et1«-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-026-2] 

RIN  0579-AA61 

Introduction  of  Nonindigenous 
Organisms 

AQENCY:  Animal  and  Plant  lilealth 
Inspection  Service.  USDA. 


SUMMARY:  We  are  advising  the  public 
that  an  additional  public  hearing  will  be 
held  to  give  interested  persons  in  the 
State  of  Hawaii  an  opportunity  for  the 
oral  presentation  of  data,  views,  and 
arguments  regarding  a  proposed  rule 
that  would  estabhsh  regulations 
governing  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  certain 
nonindigenous  organisms.  We  are  also 
extending  by  60  diays  the  period  for  the 
public  to  comment  on  the  proposed 
regulations. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
26,  1995.  We  will  also  consider 
comments  made  at  a  pubhc  hearing  to 
be  held  in  HonoliUu.  HI.  on  April  6, 
1995.  from  10  a.m.  until  5  p.m. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-026-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  93-026-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  hoHdays.  Persons  vdshing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  890-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  hearing  will  be  held  at  the 
following  location:  Holiday  Inn  at  the 
Airport,  3401  N.  Nimitz  Highway, 
Honolulu,  HI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Matthew  H.  Royer,  Chief  Operations 
Officer,  Biological  Assessment  and 
Taxonomic  Support,  PPQ.  APHIS,  Suite 
4A01,  4700  River  Road  Unit  133, 
Riverdale,  MD  20737-1^28;  (301)  734- 
8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26, 1995,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
pubUshed  a  proposed  rule  in  the 
Federal  Register  (60  FR  5288-5307, 
Docket  No.  93-026-1)  to  establish 
regulations  governing  the  introduction 
(importation,  interstate  movement,  and 
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release  into  the  environment)  of  certain 
nonindigenous  organisms.  In  that 
document.  APHIS  stated  that  the 
proposed  rule  appears  to  be  necessary 
because  the  plant  pest  regulations  imder 
which  the  movement  of  certain 
nonindigenous  organisms  are  currently 
regulated  do  not  adequately  address  the 
introduction  of  nonindigenous 
organisms  that  may  potentially  be  plant 
pests.  The  proposed  regulations  would 
provide  a  means  of  screening  certain 
nonindigenous  organisms  prior  to  their 
introduction  to  determine  the  potential 
plant  pest  risk  associated  vdth  a 
particular  introduction. 

In  the  proposed  rule,  we  announced 
that  three  public  hearings  would  be 
held:  In  Kansas  City.  MO.  on  March  6. 
1995;  in  Sacramento.  CA.  on  March  7. 
1995;  and  in  Washington.  DC.  on  March 
10, 1995.  Since  the  publication  of  the 
proposed  rule,  we  have  received 
requests  that  a  public  hearing  also  be 
held  in  the  State  of  Hawaii.  In  response 
to  those  requests,  we  have  scheduled  a 
fourth  public  hearing,  to  be  held  at  the 
Holiday  Inn  at  the  Airport,  3401  N. 
NimitzHighway,  Honolulu,  HI,  on  April 
6, 1995. 

As  is  the  case  with  the  tree  previously 
scheduled  hearings,  the  purpose  of  the 
hearing  is  to  give  interested  persons  an 
opportunity  for  the  oral  presentation  of 
data,  views,  and  arguments.  Questions 
about  the  content  of  the  proposed  rule 
may  be  part  of  the  commenters'  oral 
presentations.  However,  neither  the 
presiding  officer  nor  any  other 
representative  of  APHIS  will  respond  to 
the  comments  at  the  hearing,  except  to 
•  clarify  or  explain  provisions  of  the 
proposed  rule. 

A  representative  of  APHIS  will 
preside  at  the  pubUc  hearing.  Any 
interested  person  may  appear  and  may 
be  heard  in  person,  by  attorney,  or  by 
other  representative.  Written  statements 
may  be  submitted  and  will  be  made  part 
of  the  hearing  record.  Persons  who  wish 
to  speak  at  a  public  hearing  will  be 
asked  to  provide  their  name  and 
organization.  We  ask  that  anyone  who 
reads  a  statement  provide  two  copies  to 
the  presiding  officer  at  the  hearing. 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5:00 
p.m..  local  time.  However,  the  hearing 
may  be  terminated  at  any  time  after  it 
begins  if  all  persons  desiring  to  speak 
have  been  heard.  If  the  number  of 
speakers  at  the  hearing  warrants  it.  the 


presiding  officer  may  Umit  the  time  for 
each  presentation  so  that  everyone 
wishing  to  speak  has  the  opportunity. 

In  the  January  26. 1995,  proposed 
rule,  we  stated  that  comments  on  the 
proposed  rule  were  required  to  be 
received  on  or  before  March  27. 1995. 
However,  to  receive  and  consider  the 
comments  to  be  presented  at  the  public 
hearing  in  Hawaii  on  April  6. 1995,  and 
to  accommodate  persons  who  may  wish 
to  comment  on  issues  that  may  be  raised 
at  that  public  hearing,  we  are  extending 
by  60  days  the  comment  period  for  the 
proposed  rule.  Therefore,  we  will 
consider  all  comments  that  are  received 
on  or  before  May  26, 1995. 
Loimie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-6907  Filed  3-20-95;  8;45  am] 
BILLING  CODE  3410-34-M 


Forest  Service 

Carlota  Copper  Project,  Tonto  National 
Forest,  Gila  and  Pinal  Counties,  AZ 

AGENCY:  Forest  Ser\'ice.  USDA. 

COOPERATING  AGENCIES: 

Department  of  Defense.  U.S.  Army 
Corps  of  Engineers.  Los  Angeles 
District,  Arizona  Field  Office. 

Arizona  Department  of  Environmental 
Quality. 

ACTION:  Notice  of  the  extension  of  the 

comment  period  on  the  draft  EIS. 

SUMMARY:  On  June  9,  1992,  the  USDA, 
Forest  Service,  as  lead  agency,  issued  a 
Notice  of  Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  develop  a  mine  for 
copper  extraction  in  the  Pinto  Creek/ 
Powers  Gulch  area  in  the  Federal 
Register  (57  FR  24461).  The  NOI 
indicated  a  45  day  period  for  comments 
on  the  Draft  EIS.  A  Notice  of 
Availability  of  the  Draft  EIS  was 
published  by  EPA  in  the  Federal 
Register  (60  FR  6710)  as  EIS  No. 
950034,  Draft  EIS,  AFS,  AZ,  Carlota 
Open-Pit  Copper  Mine  Project  on 
February  3, 1995.  The  Forest  Service, 
USDA,  has  decided  to  extend  the  review 
period  an  additional  45  days. 
DATES:  Comments  on  the  Draft  EIS 
should  now  be  received  in  writing  by 
May  11,  1995. 

ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Tonto  National 
Forest,  2324  E.  McDowell  Road, 
Phoenix,  AZ  85006,  Attn:  Paul  Stewart. 
RESPONSIBLE  OFFiaAL:  The  Forest 
Supervisor,  Tonto  National  Forest,  will 
be  the  responsible  official  and  will 
decide  on  the  conditions  under  which 
the  mining  operations  may  proceed. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Stewart,  Project  Coordinator  (602) 
225-5200. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  received  a  number  of  requests 
firom  both  other  agencies  and  the  public 
to  extend  the  review  period  due  to  the 
complexity  of  the  issues  and  the  length 
of  the  Draft  EIS.  After  review  of  the 
extension  requests,  and  consideration  of 
potential  impacts  to  the  mining 
proponent,  an  additional  45  days  is 
reasonable  to  provide  for  review  of  the 
Draft  EIS.  The  entire  comment  period 
will  total  97-100  days  ft-om  the  release 
of  the  Draft. 

Dated:  March  13, 1995. 
Charles  R.  Bazan, 

Forest  Supervisor,  Tonto  National  Forest. 
IFR  Doc.  95-6891  Filed  3-20-95;  8:45  am) 
BILLING  CODE  341&-11-M 


Olympic  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  April  10. 1995 
at  the  Olympic  National  Forest 
Headquarters  Office,  1835  Black  Lake 
Blvd.,  S.W.  Olympia,  Washington.  The 
meeting  will  begin  at  10  a.m.  and 
continue  imtil  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Context  of  the 
Advisory  Committee,  including 
background  on  the  President's  Forest 
Plan;  (2)  introduction  of  members  and 
orientation;  (3)  operating  guidelines  and 
ground  rules;  (4)  mission  and  purpose  of 
the  Province  Advisory  Committee;  (5) 
relationship  between  the  Advisory 
Committee  and  the  PIEC;  (6)  brief 
presentation  by  Advisory  Committee 
members  on  who  they  represent  and 
their  interests;  and  (7)  Open  public 
forum.  All  Olyinpic  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211  or  Ronald  R.  Humphrey, 
Forest  Supervisor,  at  (360)  956-2301. 

Dated:  March  14, 1995. 
David  Yates, 

Land  Management  Planning  Staff  Off icer. 
[FR  Doc.  95-6860  Filed  3-20-95;  8:45  am) 
BtLUNG  CODE  3410-11-M 


Rural  Housing  and  Community 
Development  Service 

Notice  of  Recipients  of  Fiscal  Year 
1994  Section  515  Loan  Funds 

AGENCY:  Rural  Housing  and  Community 
Development  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  and 
Community  Development  Service 
(RHCDS)  has  compiled  a  list  of  all 
recipients  of  fiscal  year  (FY)  1994, 
Section  515  loan  fluids.  This  action  is 
taken  to  inform  the  public  of  recipients 
of  FY  94  Section  515  funds.  The 
intended  effect  is  public  awareness. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Reese-Foxworth.  Loan 
SpeciaHst.  Multi-Family  Housing 
Processing  Division.  Rural  Housing  and 
Community  Development  Service 
(RHCDS).  USDA.  Room  5337.  South 
Agriculture  Building.  Washington,  DC 
20250,  telephone  (202)  720-1608  (this  is 
not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  a  74  page 
compilation  that  lists  borrower  names, 
names  of  the  general  partners,  project 
name  and  location,  number  of  units 
developed,  and  RHCDS  loan  amount. 
This  information  is  available  to  all 
interested  parties  and  can  be  obtained 
by  writing  the  following  address:  USDA, 
RHCDS,  Multi-Family  Housing 
Processing  Division,  Room  5337-S, 
Washington,  DC  20250.  The  request 
must  be  accompanied  by  a  self- 
addressed,  self-stamped  envelope. 
Envelopes  must  be  a  minimum  of 
11  "x9"  in  size,  and  bear  first  class 
postage  of  $1.47.  Requests  without  the 
required  return  envelope  and  postage 
will  not  be  acknowledged  or  responded 
to. 

Dated:  March  9,  1995. 

Maureen  Kennedy, 

Acting  Administrator,  Rural  Housing  and 
Community  Development  Service. 

[FR  Doc.  95-6917  Filed  3-20-95:  8:45  am) 

BILLING  CODE  341»-07-U 
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'>EPARTMEHT  OF  COMMERCE 
Bureau  of  the  Census 

Census  Advlaovy  Committee  of 
Professional  Associations;  Notice  of 
Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (P.L.  92-463  as  amended 
by  P.L  94—409),  we  are  giving  notice  of 
a  meeting  of  the  Census  Advisory 
Committee  of  Professional  Associations. 
The  meeting  will  convene  on  April  27- 
28.  1995  at  the  Bureau  of  the  Census, 
Conference  Center,  Federal  Building  3, 
Suitland,  Maryland. 

The  committee  is  composed  of  36 
members  appointed  by  the  presidents  of 
the  American  Economic  Association, 
the  American  Statistical  Association, 
the  Population  Association  of  America, 
and  the  chairman  of  the  board  of  the 
American  Marketing  Association.  It 
advises  the  Director,  Bureau  of  the 
Census,  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  the  areas  of  expertise. 

The  agenda  for  the  meeting  on  April 

27  that  will  begin  at  9  a.m.  and  end  at 
5:15  p.m.  is: 

•  introductory  remarks  by  the 
Director,  Bureau  of  the  Census. 

•  2000  census  update. 

•  Economic  and  agriculture  censuses 
update. 

•  Census  Bureau  responses  to 
committee  recommendations. 

•  Standard  Occupation  Classification 
Revision  Policy  Committee. 

•  Bureauwide  methodology  research. 

•  Strategic  planning. 

•  Communicating  the  benefits  and 
usefulness  of  economic  data. 

•  Initiatives  to  reduce  reporting 
burden  for  businesses. 

•  Measuring  output  (service 
industries). 

•  Continuous  measurement. 

•  Acquiring  data  through 
administrative  records. 

The  agenda  for  the  April  28  meeting 
that  will  begin  at  9  a.m.  and  adjourn  at 
12:15  p.m.  is: 

•  Mid-decade  "clean  slate"  review  of 
national  accounts. 

•  Marketing  at  the  Census  Bureau: 
What  does  it  mean  and  how  should  we 
doit? 

•  National  Academy  of  Sciences 
recommendations  to  modernize  the  U.S. 
census. 

•  Develop  recommendations  and 
special  interest  activities. 

•  Closing  session. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  on  April 

28  for  public  comment  and  questions. 
Those  persons  with  extensive  questions 


or  statements  must  submit  them  in 
writing  to  the  Census  Bureau  Committee 
Liaison  Officer  at  least  three  days  before 
the  meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Census  Bureau  official  named 
below. 

Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  the  Committee  Liaison 
Officer,  Mrs.  Phyllis  Van  Tassel,  Room 
2419,  Federal  Building  3.  Suitland, 
Maryland  (mailing  address:  Washington, 
D.C.  20233),  telephone:  (301)  457- 
2494— TDD  (301)  457-2540. 

Dated:  March  14, 1995. 
Mardu  Farnsworth  Riche, 

Director.  Bureau  of  the  Census. 

|FR  Doc  95-6903  Filed  3^20-95;  8:45  am] 

SILUNQ  CODE  3510-07-P 


National  Oceanic  and  Atmospheric 
Administration 

Open  (Meeting  of  Florida  Keys  National 
Marine  Sanctuary  Advisory  Council 

agency:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Florida  Keys  National  Marine 
Sanctuary  Advisory  Council;  notice  of 
open  meeting. 

summary:  The  Council  was  established 
in  December  1991  to  advise  and  assist 
the  Secretary  of  Commerce  in  the 
development  and  implementation  of  the 
comprehensive  management  plan  for 
the  Florida  Keys  National  Marine 
Sanctuary. 

TIME  AND  place:  April  4,  1995,  from  9 
a.m.  until  adjournment  The  meeting 
location  vrill  be  at  the  Hawk's  Cay 
Resort,  Mile  Marker  61,  Duck  Key, 
Florida. 
agenda: 

1 .  Discussion  of  nomination  of  new 
officers  and  distribute  charter  for 
review. 

2.  EHstribute  the  Drah  Florida  Keys 
National  Marine  Sanctuary 
Management  Plan. 

3.  Receive  briefing  on  contents  of  draft 
plan. 

4.  Discussion  of  pubfic  review  process. 
PUBttC  PARTiaPATIOH:  The  meeting  will 
be  open  to  public  participation.  Public 
comment  will  be  received  from  4:30  to 


5:30.  Seats  will  be  set  aside  for  ttie 

pubUc  and  the  media.  Seats  will  be 

available  on  a  first-oane  first-served 

basis. 

FOR  fURTHER  INFORMATION  CONTACT: 

Ben  Haskell  at  (305)  743-2437  or  Me 

Cradick  at  (301)  713-3137. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program. 
Dated:  March  16, 1995. 
Frank  Maioney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
IFR  Doc.  95-68«3  Filed  3-20-95;  8:45  am) 
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Open  IMeeting  of  Monterey  Bay 
National  Marine  Sanctuary  Advisory 
Council 

agency:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  open 
meeting. 

SUMMARY:  The  Advisory  Council  was 

established  in  December  1993  to  advise 

NOAA's  Sanctuaries  and  Reserves 

Division  regarding  the  management  of 

the  Monterey  Bay  National  Marine 

Sanctuary. 

TIME  AND  PLACE:  Friday,  March  24,  1995. 

from  8:30  imtil  5:00.  The  meeting  will 

be  held  at  the  Santa  Cruz  Holiday  Inn, 

Sierra  Room,  611  Ocean  Street,  Santa 

Cruz,  Cahfomia. 

AGENDA:  General  issues  related  to  the 

Monterey  Bay  National  Marine 

Sanctuary  are  expected  to  be  discussed. 

including  strategic  planning  for  the 

Council,  update  on  plans  to  reduce 

elephant  seal  harassment  at  Piedras 

Blancas,  update  from  the  Sanctuary 

Manager,  and  reports  from  the  working 

groups. 

PUBLIC  PARTICIPATION:  The  meeting  will 

be  open  to  the  public.  Seats  will  be 

available  on  a  first-come,  first-served 

basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Kathey  at  (408)  647-4201  or 

Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Prograiq 
Dated:  March  16. 1995. 
W.  Stanley  Wilsmi, 

Assistant  Administrator  for  Ckxan  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  95-6S81  Filed  3-20-95;  8:45  am) 
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COMMISSK3N  ON  CfVn.  RIGHTS 

Agenda  and  Notice  of  PubUc  Meting 
of  the  Nebraska  Advisory  Commtttee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Ri^ts.  that  the  Nebraska  Adviscny 
Committee  to  the  Commissitm  will 
convene  on  Thursday,  April  20, 1995, 
from  7:00  p.m.  to  9:30  p.m.  at  the 
Western  Nebraska  Community  College, 
1601  East  27th  Sti^et,  Scottsbluff, 
Nebraska  69301.  The  purpose  of  the 
meeting  is  to  provide  information  on 
filing  complaints  of  discrimination  with 
civil  rights  organizations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  13. 1995. 
Carol-LM  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  95-6889  Filed  3-20-95;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
the  Commission  will  be  held  on 
Saturday,  April  8, 1995,  bom  9:30  ajn. 
to  12  JO  p.m.  at  the  Sheraton  University 
City.  36th  and  Chestnut  Streets, 
Philadelphia,  Pennsylvania  19102.  The 
purpose  of  the  meeting  is  to  conduct 
project  planning  for  the  current  term, 
elect  officers,  and  provide  orientation 
for  newly  appointed  members. 

PCTSons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Edward  Darden,  Acting  Director  of  the 
Eastern  Regicmal  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 


days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  »t  Washington,  DC.  March  13. 1995 
Carol-Lee  Hnrtejr, 

Chief  Regional  Programs  Coordination  Unit. 
IFR  Doc.  95-6890  Filed  3-20-95;  8:45  am] 
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COMMTTTEE  FOR  THE 
IMPLfMENTATION  OF  TEXTtLE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
and  Amendment  of  Visa  Requirements 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Mamitaetured  in  Guatemala 

March  15, 1995. 

AGENCY:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabUshing 

import  limits  and  guaranteed  access 

levels  and  amending  visa  reqiiirements. 

^FECnVE  DATE:  March  23. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  CoUinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Ctmimerce, 
(202)  482^212.  For  information  on  the 
quota  stat\»  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  March  3,  1995  between  the 
Governments  of  the  United  States  and 
Guatemala,  among  other  things, 
establishes  specific  limits  and 
guaranteed  access  levels  (GALs)  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products  for  the  period  beginning 
on  January  1, 1995  and  extending 
through  E>Bcember  31, 1995. 

The  specific  limits  may  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Guatemala 
becomes  a  member  of  the  World  Trade 
Organization. 

Beginning  on  March  23, 1995,  the 
U.S.  Customs  Service  will  start  signing 
the  first  section  of  form  ITA-370P  lor 


shipments  of  U.S.  formed  Mid  c\A  parts 
in  Category  443  that  are  destined  for 
Guatemala  and  subject  to  the  GAL 
established  for  Category  443  for  the 
period  beginning  on  January  1,  1995  and 
extending  throu^  DecembCT  31. 1995. 
These  products  are  governed  by 
Harmonized  Tariff  item  number 
9802.00.8015  and  Chapter  61  Statistical 
Note  5  and  Chapter  62  Statistical  Note 
3  of  the  Harmonized  Tariff  Schedule. 
Interested  parties  should  be  aware  that 
shipments  of  cut  parts  in  Category  443 
must  be  accompanied  by  a  form  ITA- 
370P,  signed  by  a  U.S.  Customs  officer, 
prior  to  export  fsom  the  United  States 
for  assembly  in  Guatemala  in  cnder  to 
quahfy  for  entry  under  the  Special 
Access  Program. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  estabhsh 
Umits  and  GALs  for  certain  categories 
for  1995  and  to  begin  signing  the  first 
section  of  form  ITA-370P  for  Category 
443.  Textile  products  in  Category  443, 
produced  or  manufactured  in  Guatemala 
and  exported  from  Guatemala  on  and 
after  March  23, 1995  shall  require  a  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  66522,  published  on 
December  27,  1994. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208, 
pubhshed  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  pubhshed  on  December  6, 
1989;  and  55  FR  3079,  published  on 
January  30,  1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuan* 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Cemmitlee  for  the  Impiemeiitatisn  of  Textile 
Agreements 

March  15,  1995. 
Commissioner  of  Customs. 
Department  of  the  Treasun'.  Washington,  DC 
20229. 

Dear  Commissioner  Effective  on  March  23. 
1995.  you  are  directed  to  cancel  the  counting 
letter  issued  to  you  on  December  14, 1994  by 
the  Chairman.  Committee  for  the 
Imptementation  of  Textile  Agreements  which 
directed  vou  to  count  imports  of  wool  textile 
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products  in  Category  443  for  the  period 
beginning  on  November  21, 1994  and 
extending  through  November  20, 1995. 
Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  a  Memorandum  of 
Understanding  (MOU)  dated  March  3, 1995 
between  the  (k)vemments  of  the  United 
States  and  Guatemala;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  March  23. 
1995,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Guatemala  and  exported 
diiring  the  period  beginning  on  January  1, 
1995  and  extending  through  December  31. 
1995,  in  excess  of  the  following  restraint 
limits: 


(July  10, 1987)  and  54^FR  50425  (December 
6, 1989),  effective  on  March  23, 1995. 
guaranteed  access  leveb  are  being 
established  for  properly  certified  textile 
products  assembled  in  Guatemala  from  febric 
formed  and  cut  in  the  United  States  in  the 
following  categories  which  are  re-exported  to 
the  United  States  from  Guatemala  during  the 
period  January  1, 1995  through  December  31, 
1995: 


Category 


340/640 
347/348 
351/651 

443  

448  


Twelve-month  limit  ^ 


1.080,379  dozen. 
1.293,629  dozen. 
227,900  dozen. 
68,344  numbers. 
42,821  dozen. 


'  The  limte  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  1994. 

Imports  charged  to  these  category  limits, 
except  Category  443,  for  the  period  January 
1, 1994  through  December  31, 1994  shall  be 
charged  against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

Should  Guatemala  become  a  member  of  the 
World  Trade  Organization  (WTO),  the  limits 
set  forth  above  will  be  subject  to  adjustment 
in  the  future  pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  and  any 
administrative  arrangements  notified  to  the 
Textiles  Monitoring  Body. 

For  visa  purposes,  you  are  directed, 
effective  on  March  23, 1995,  to  amend  further 
the  directive  dated  January  24, 1990  to 
require  a  visa  for  textile  products  in  Category 
443,  produced  or  manufactured  in  Guatemala 
and  exported  from  Guatemala  on  and  after 
March  23, 1995.  Goods  in  Category  443 
which  are  exported  during  the  period  March 
23, 1995  through  April  22, 1995  shall  not  be 
denied  entry  for  the  lack  of  a  visa.  Goods  in 
Category  443  which  are  exported  after  April 
22. 1995  must  be  accompanied  by  an 
appropriate  exjjort  visa. 

Beginning  on  March  23, 1995,  the  U.S. 
Customs  Service  is  directed  to  start  signing 
the  first  section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  parts  in 
Category  443  that  are  destined  for  Guatemala 
and  re-exp>orted  to  the  United  States  on  and 
after  March  23, 1995. 

Additionally,  pursuant  to  the 
Memorandum  of  Understanding  dated  March 
3, 1995  between  the  Governments  of  the 
United  States  and  Guatemala;  and  the  terms 
of  the  Special  Access  Program,  as  set  forth  in 
51  FR  21208  (June  11. 1986),  52  FR  26057 


Category 

Guaranteed  access 
level 

340/640  

347/348  

520,000  dozen. 
1,000,000  dozen. 

351/651    

200,000  dozen. 

443    

25,000  numbers. 

448  ; 

42,000  dozen. 

(SA)  and  combat  identification  (CID} 
architecture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  March  16, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-6956  Filed  3-20-95;  8:45  am) 
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Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  24, 
1990,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  Guatemala 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specific  limit.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-6857  Filed  3-20-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Combat  Identification 

action:  Notice  of  advisory  committee 
meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Combat  Identification 
will  meet  in  closed  session  on  April  18- 
19,  May  9-10.  aiid  June  13-14. 1995  at 
the  MITRE  Corporation,  Bedford, 
Massachusetts. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  evaluate 
the  DoD  long  term  strategy  and  plan  for 
development  and  fielding  of  a 
comprehensive  situational  awareness 


Department  of  the  Army 
Granting  of  Exclusive  License 

AGENCY:  U.S.  Army  Research 
Laboratory,  DOD. 
ACTION:  Notice  of  intent. 

In  accordance  with  37  CFR 
404.7(a)(I)(i),  annoimcement  is  made  of 
a  prospective  exclusive  license  of  U.S. 
Patent  Nos.  4.754.237,  entitled. 
"Swritchable  MiUimeter  Wave 
Microstrip  Circulator;"  4,749,966, 
entitled.  "MiUimeter  Wave  Microstrip 
Circulator;"  and  4,862.117.  entitled. 
"Compact  MiUimeter  Wave  Microstrip 
Circulator." 

DATES:  Written  objections  or  comments 
must  be  filed  on  or  before  May  22,  1995. 
ADDRESSES:  Commander,  U.S.  Army 
Communications-Electronics  Command, 
ATTN:  AMSEL-LG-L.  Fort  Monmouth, 
NJ  07703-5010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  H.  Anderson,  (908)  532- 
4112. 

SUPPLEMENTARY  INFORMATION:  The 
inventions  described  in  the  above 
mentioned  patents  relate  to  Y-junction 
or  cone-shaped  circulators  that  are 
based  on  ferrite  materials.  U.S.  Patent 
No.  4,754,237  was  filed  on  September 
21. 1987,  given  serial  number  99,371. 
and  issued  to  Stern  and  Babbit  on  June 
28,  1988;  U.S.  Patent  No.  4,749,966  was 
filed  July  1, 1987,  given  Serial  number 
68,394  and  issued  to  Stem  and  Babbit 
on  June  7, 1988,  U.S.  Patent  No. 
4,862,117  was  filed  on  January  27,  1989, 
given  Serial  Number  302,509,  and 
issued  to  Stem  and  Babbit  on  August 
28,  1989. 

Rights  to  these  United  States  Patents 
are  owned  by  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  the  Army.  Under  the 
authority  of  section  11(a)(2)  of  the 
Federal  Technology  Transfer  Act  of 


1986  (Pub.  L.  99-502)  and  section  207 
of  title  35,  United  States  Code,  the 
Department  of  the  Army,  as  represoited 
by  the  U^  Army  Research  Laboratory, 
intends  to  grant  a  limited  term  exclusive 
license  for  the  above  mentioned  patents 
to  Princetwi  Microwave  Technology. 
Inc.,  a  New  Jersey  manufacturer  with 
principal  offices  at  3  Nami  Lane,  Unit 
10.  Mercerviile,  New  Jersey  98619. 

Pursuant  to  37  CFR  404.7(a)(I)(i).  any 
interested  party  may  file  written 
objections  to  this  prospective  exclusive 
license  arrangements.  Written  objections 
should  be  directed  to  the  above  address. 
Kennelh  L.  Denhm, 
Army  Feden^  Raster  Liaison  Officer. 
(FR  Doc.  95-6834  Filed  3-2t>-95:  8:45  ami 
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Corps  of  Engineers 

Joint  Draft  Environmental  Impact 
Statement  (EJSVEnvironmental  Impact 
Report  (EiR) 

AGENCY:  U.S.  Array  Corps  of  Engineers. 
Sacramento  District.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  To  prepare  a  joint  draft 
Environmental  Impact  Statement  (EIS)/ 
Environmental  Impact  Report  (EIR)  Sor 
the  proposed  aggregate  mining  of 
approximately  1250  acres  of  land  within 
the  Morris(Hi  Creek  Drainage  Basin 
north  of  Highway  16.  Sacramento 
County,  California.  The  area  evaluated 
by  the  EIR/EIS  is  bounded  roughly  by 
Kiefer  Boulevard  to  the  nc»lh.  Excelsior 
Road  to  the  east,  Jackson  Road  (Highway 
16]  to  the  south  and  Bradshaw  Road  to 
the  west. 

ADDRESSES:  U.S.  Aimy  Engineer 
District.  Sacramento,  1325  J  Street. 
Sacramento.  California  95814-2922. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Karen  Shaffer.  (916)  557-5269. 
SUPPLEMENTARY  INFORMATION:  There  are 
three  mining  areas  within  the  1'250  acre 
study  area.  They  are  knovra  as  Aspen  V 
North.  Aspen  VI  and  Granite  I.  Teichert 
Aggregates  and  Granite  Constraction 
Company  have  each  applied  to  the 
Corps  of  Engineers  for  Department  of 
the  Army  permits  pursuant  to  Section 
404  of  the  Clean  Water  Act  These 
applications  are  being  evaluated  jointly 
because  they  are  adjacent  to  one  another 
and  propose  to  share  planning  and  cost 
of  reclamation  and  mitigation.  Teichert 
proposes  to  impact  42.88  acres  of 
wetlands  and  other  waters  subject  to 
DOA  jurisdiction  on  their  Aspen  VI  site, 
while  Granite's  impacts  amount  to  16.16 
acres  of  wetlands  and  other  waters 
subject  to  DOA  jurisdiction  on  their 
Granite  1  site.  Aspen  VI  and  Granite  I, 


combine  for  a  total  of  1061  acres  in  size 
with  a  total  of  59.04  acres  of  waters  of 
the  United  States  being  impacted.  The 
Teichert  site  known  as  Aspen  V  North 
is  approximately  184  acres  in  size  with 
no  jurisdictional  waters  of  the  United 
States.  Presently.  Aspen  VI  and  Granite 
I  consist  of  relatively  flat  terrain  with 
Morrison  Creek  running  through 
roughly  from  north  east  to  south  west 
and  Mather  I>ain  running  through 
rotighly  fix)m  north  to  south.  Granite  I 
and  Aspen  VI  are  used  for  grazing  and 
Aspen  V  North  is  relatively  flat  and  is 
used  for  farming  except  in  some  areas 
that  have  already  been  mined.  Because 
Aspwn  V  North  has  no  waters  of  the 
United  States  and  can  continue  to  be 
mined  without  a  Department  of  the 
Army  permit,  the  applicants  have 
proposed  to  use  the  reclaimed  pit  as  the 
mitigation  area  for  vernal  pool  creatkm. 
In  this  way,  the  pools  can  be  built  on 
the  Aspen  V  North  site  as  they  are 
impacted  on  the  Aspen  VI  and  Granite 
I  sites  with  less  temporal  loss.  The 
apphcants  proposed  to  reroute  Mather 
Drain  and  Morrison  Creek  into  a  bypass 
channel  that  will  be  construed  at  the 
present  grade.  Low  flows  and  flood 
flows  will  be  directed  to  the  pit  floor 
where  the  appUcants  propose  to 
mitigate  for  project  impacts  to  seasonal 
wetlands  and  creek  channel.  The  pit 
floor  will  also  serve  as  a  detention  basin 
for  storm  water  during  peak  flows. 

Alternatives 

The  alternatives  being  considered  at 
this  time  are: 

a.  Aggregate  mining  on  site  as 
proposed  by  the  applicants. 

b.  Downsizing  mining  operation  on 
site  so  as  to  avoid  some  waters  of  the 
United  States. 

c.  Alternative  site  location. 

d.  No  action  (no  project  alternative). 

Signiftcant  Issues 

The  significant  issues  which  have 
been  identified  to  date  and  which  wiU 
be  analyzed  in  the  report  are: 

a.  The  need  for  additional  aggregate 
material  in  Sacramento. 

b.  Impacts  to  wetlands  and  ability  to 
create  vernal  pools  on  a  reclaimed  pit 
floor. 

c.  Impacts  to  threatened  and 
endangered  species. 

d.  Impacts  to  wildlife. 

e.  Impacts  to  the  hydrology  of  the 
Morrison  Creek  drainage  basin. 

f.  Need  for  flood  storage  on  the 
Morrison  Creek  drainage  basin. 

g.  Impacts  to  water  quality. 

h.  Impacts  to  traffic  (ahemative  site 
location), 
i.  Impacts  to  aesthetics, 
j.  Impacts  to  noise  levels. 


Other  Envinameatal  Review  and 
Consttkation 

Environmental  review  and 
consuhatitm  as  required  by  Sections  401 
and  404  of  the  Clean  Water  Act,  as 
amended  (33  U.S.  Code  1341  and  1344); 
the  Fish  and  Wildlife  Coordination  Act 
(16  U.S.  Code  661  et  seq.];  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.  Code  470  et  seq.):  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.  Code  1531  et  seq); 
Executive  Order  11990.  "Protection  of 
Wetlands,"  24  May  1977;  and  other 
applicable  statutes  or  regulations  will  be 
conducted  concurrently  with  the  EIR/ 
EIS  review  process. 

Another  joint  draft  EIR/EIS  is  being 
prepared  concurrently  for  the  Morrison 
Creek  drainage  basin  south  of  Highway 
16.  This  report  wiU  focus  on  the 
foUowing  mining  projects:  Granite 
Vineyard,  Aspen  lU  South,  Aspen  IV 
South  and  Aspen  V  South.  Both  EIR/EIS 
documents  %viU  evaluate  impacts  to  the 
entire  Morrison  Creek  drainage  basin 
within  cumulative  impacts. 

The  Sacramento  District  of  the  U.S. 
Army  Corps  of  Engineers  wiU  issue  a 
30-day  public  notice,  concvurently  with 
this  notice,  to  initiate  the  scoping 
process.  The  public  notice  will  be  sent 
to  all  known,  interested  parties;  and  will 
request  that  the  reviewers  provide 
comments  on  the  topical  scope, 
alternatives,  and  major  issues  to  be 
covered  in  the  Draft  EIR/EIS.  We  intend 
to  accomplish  the  scoping  process  in 
this  manner;  however,  if  it  is  perceived 
that  this  method  is  not  adequate,  the 
need  for  a  public  scoping  meeting  will 
be  considered. 

Schedule 

We  estimate  the  draft  EIR/EIS  will  be 
made  available  to  the  public  in  May 
1995. 

Questions  concerning  the  proposed 
action  and  Draft  EIR/EIS  should  be 
addressed  directly  to  Ms.  Karen  Shaffer. 
Regulatory  Branch,  U.S.  Army  Corps  of 
Engineers.  1325  J  Street.  Room  1444. 
Sacramento.  Califomia  95814-2922. 
telephone  (916)  557-5269. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  95-6833  Filed  3-20-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 
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summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  request  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  21. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place  N\V.,  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education,  7th  & 
D  Streets  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director,  Information  Resources  Group, 
publishes  this  notice  with  attached 
proposed  information  collection 
requests  prior  to  submission  to  OMB. 
For  each  proposed  information 
collection  request,  grouped  by  office 
this  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  new,  extension,  existing, 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  and/or  Recordkeeping 
burden;  and  (6)  Abstract.  Because  an 
emergency  review  is  requested,  the 
additional  information  to  be  requested 
in  this  collection  is  included  in  the 
section  on  "Additional  Information"  in 
this  notice. 


Dated:  March  15, 1995. 
Kent  Hannaman, 

Acting  Director,  Information  Resources 
Group. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Emergency. 

Title:  Compliance  with  Statutory 
Requirements. 

Abstract:  Grantees  under  previous  law 
(P.L.  (100-297)  must  comply  with  the 
new  requirements  under  Public  Law 
103-382— October  20. 1994.  Grantees 
required  to  comply  include  State 
educational  agencies,  local 
educational  agencies,  institutions  of 
higher  education  and  non-profit 
organizations. 

Additional  Information:  OMB  approve 
is  requested  for  March  21. 1995.  An 
Emergency  review  will  allow  the 
Department  of  Education  to  make 
continuation  grants  awards  before  the 
end  of  the  fiscal  year. 

Frequency:  One  time. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  government;  State,  Local  or 
Tribal  government. 

Reporting  Burden: 
Responses:  74. 
Burden  Hours:  1.319. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

[FR  Doc.  95-6836  Filed  3-20-95;  8:45  am) 
BtLUNO  CODE  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  was 
requested  by  March  10, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 


should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington. 
D.C.  20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  15, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 

Title:  AppUcation  for  Grants  Under 

Magnet  Schools  Assistance  Programs 
Frequency:  Annually 
Affected  Public:  State,  Local  or  Tribal 

Government 
Reporting  Burden: 

Responses:  150 

Burden  Hours:  3,750 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

Local  Educational  agencies  to  apply 

for  funding  under  the  Magnet  Schools 

Assistance  Program.  The  Department 

will  use  the  information  to  make  grant 

awards. 
Additional  Information:  Clearance  for 

this  information  collection  was 
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requested  for  March  10, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  this  high  priority 
program  as  soon  as  possible. 

[FR  Doc.  95-6835  Filed  3-20-95;  8:45  am] 
BILLING  CODE  400e-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-203-000,  et  al.  (Phase 
»)] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Informal  Settlement  Conference 

March  16. 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
March  22, 1995,  at  2:00  p.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214).' 

For  additional  information,  please 
contact  Dennis  H.  Melvin  (202)  208- 
0042  or  Donald  Williams  (202)  208- 
0743. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-6839  Filed  3-20-95;  8:45  am) 
BILUNG  CODE  6717-01-M 


Western  Area  Power  Administration 

Parker-Davis  Project— Proposed  Firm 
Power  Rate  and  Firm  and  Nonfirm 
Transmission  Service  Rates 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  Parker-Davis 
Project  power  rate  and  firm  and  nonfirm 
transmission  rate  adjustments. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  initiating 
rate  adjustments  for  firm  power  and 
firm  and  nonfirm  transmission  service 


for  the  Parker-Davis  Project  (P-DP).  The 
power  repayment  study  and  other 
analyses  indicate  that  the  revenues 
required  to  pay  all  annual  costs 
(including  interest  expense),  plus 
repayment  of  required  investment 
within  the  allowable  time  period  has 
decreased  by  approximately  $4.7 
million  since  the  last  rate  adjustment. 
The  proposed  P-DP  rates  for  firm  power 
and  firm  and  nonfirm  transmission 
service  are  expected  to  become  effective 
October  1, 1995,  and  will  supersede  the 
existing  step  two  rates. 

On  January  6, 1994,  the  Deputy 
Secretary  of  the  Department  of  Energy 
(DOE)  approved  the  existing  rates  for 
firm  power  and  firm  and  nonfirm 
transmission  ser\ice  on  an  interim 
basis.  The  existing  rates  for  firm  power 
and  firm  and  nonfirm  transmission 
service  were  placed  in  effect  on 
Februarj'  1, 1994,  and  consisted  of  a 
two-step  rate  adjustment.  Step  one  of 
the  existing  rates  was  effective  February 
1, 1994,  through  September  30,  1995, 
and  step  two  of  the  existing  rates  was  to 
be  effective  on  October  1, 1995,  through 
January  31. 1999.  The  Federal  Energy 
Regulatory  Commission  (FERC) 
confirmed  and  approved  the  rates  on 
October  14, 1994. 

During  this  last  P-DP  rate  adjustment 
process  (WAPA-55),  the  Arizona  Power 
Pooling  Association,  Inc.;  Arizona 
Power  Authority;  and  the  Arizona 
Customer  Group  filed  Motions  To 
Inter\'ene  and  Protest  FERC's 
confirmation  and  approval  of  the  P-DP 
rates  described  in  Rate  Order  No. 
WAPA-55.  On  August  19, 1994, 
Western  filed  a  Stipulation  Agreement 
signed  by  Western  and  these  customers 
in  which  the  intervenors  withdrew  any 
protest  and  Western  agreed  to  re- 
examine the  issues  raised  as  well  as 
commence  a  new  rate  adjustment 
proceeding  during  fiscal  year  1995. 

Western  has  re-examined  the  issues 
raised  during  the  last  rate  adjustment 
process  and  has  developed  proposed  P- 
DP  rates  to  supersede  step  two  of  the 
existing  rates  which  were  to  become 
effective  October  1, 1995,  for  firm  power 
and  firm  and  nonfirm  transmission 
service.  The  major  differences  between 
step  two  of  the  existing  rates  and  the 
proposed  P-DP  rates  resulted  from 
several  activities  which  involved 
Western  working  in  partnership  with 
the  P-DP  customers.  First,  future 
revenue  requirements  were  reduced  by 


controlling  Western's  operation  and 
maintenance  costs,  and  by  decreasing 
the  construction  and  replacement 
program  through  the  Engineering  Ten 
Year  Planning  Process.  The  Engineering 
Ten  Year  Planning  Process  includes  a 
decision  making  partnership  among  P- 
DP  customers  and  Western. 

Second,  Western  revised  the 
allocation  of  costs  between  the  power 
and  transmission  customers  which  is 
described  in  a  Costs  Apportionment 
Study.  A  woridng  group  including 
customer  representatives.  Western,  and 
the  Bureau  of  Reclamation  was  formed 
to  analyze  the  issues  and  concerns 
expressed  by  the  customers  during  the 
last  rate  adjustment  process  on  how 
costs  were  allocated  between  power  and 
transmission.  The  working  group 
derived  a  new  methodology  for 
allocating  these  costs  in  a  manner 
deemed  equitable.  The  new 
methodolog)'  also  meets  the  concerns  of 
both  P^P  customers  and  Western. 

Third,  the  working  group  developed  a 
revised  rate  design  methodology  using 
the  results  from  the  Costs 
Apportionment  Study.  The  results  from 
the  Costs  Apportionment  Study  were 
applied  to  total  revenue  requirements 
instead  of  incremental  revenue 
requirements  as  was  done  to  derive  step 
two  of  the  existing  rates. 

When  compared  to  step  two  of  the 
existing  rates,  the  activities  stated 
resulted  in  a  rate  decrease  for  firm 
power  customers  and  a  rate  increase  for 
firm  and  nonfirm  transmission 
customers. 

The  proposed  P-DP  rates  provide  for 
an  energy  rate  of  1.91  mills  per 
kilowatthour  (millsAiWh)  and  a  capacity 
rate  of  $2.06  per  kilowatt/month  (kW/ 
month)  for  a  composite  rate  of  6.62 
mills/kWh.  The  proposed  P-DP  rates  for 
transmission  service  provide  for  a  firm 
transmission  service  rate  of  $13.28  per 
kilowatt/year  (kW/year)  and  a  nonfirm 
transmission  service  rate  of  2.53  mills/ 
kWh  for  P-DP  and  a  firm  transmission 
service  rate  for  the  Salt  Lake  City  Area/ 
Integrated  Projects  (SLCA/IP)  of  $6.64/ 
kW/season.  The  SLCA/IP  transmission 
ser\'ice  is  for  the  SLCA/IP  customers' 
seasonal  use  of  the  P-DP  transmission 
system. 

Table  One  compares  step  two  of  the 
existing  rates  with  the  proposed  P-DP 
rates. 
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Table  One 


n« 


Type  o(  servica 


Composite  Rale  ..- ~ 

Energy  Rate 

Capaaty  Rale 

Firm  Transmission  Service  ...— . — 

Nonfirm  Transmission  Service 

Transmission  Service  fcx  SLCA/tP 


Step  two  of  the  existing 

rates  October  l,  1995. 

tttfougti  January  31 . 

1999 


12.01  miHs/kWh „.. 

6.01  ml3/kWh 

$2.63  per  kW/nrwnth  .. 
$12.55  per  kW/year... 

2.39  mite/kWh 

$6.27  per  kW/season 


Proposed  rates  Octot>er 
1,  1995.  througti  Sep- 
tember 30.  2000 


6.62  miUs/kWti 

1.91  mils/kWti  .......... 

S2.06  per  kW/nxxtth .. 
Si3.28perkW/year... 

2.53  miUs/kWh  „ 

S6.64  per  kW/season 


Percent 
change 


-45 

-68 

-22 

6 

6 

6 


Overall,  annual  revenue  requirements  for  the  proposed  rates  has  slightly  increased  as  compared  to  step  one  of 
the  existing  rates  and  has  decreased  as  compared  to  step  two  of  the  existing  rates.  Table  Two  shows  a  comparison 
of  the  annual  revenue  requirements  for  step  one  of  the  existing  rates,  step  two  of  the  existing  rates,  and  the  proposed 
rates. 

Table  Two 


Step  one  of  the  existing  rates  (Febnary  1, 
1994.  through  September  30.  1995) 

Step  two  of  the  existing  rates  (October  1. 
1995.  through  January  31.  1999) 

Proposed  rates  (Octotser  1 .  1995.  through 
September  30.  2000) 

$37,209,290 

$42,099,987 

$37,385,908 

Since  the  proposed  P-DP  rates 
constitute  a  major  rate  adjustment  as 
defined  by  the  procedures  for  public 
participation  in  general  rate 
adjustments,  as  cited  below,  both  a 
public  information  forum  and  a  public 
comment  forum  will  be  held.  After 
review  of  public  comments.  Western 
will  recommend  proposed  P-DP  rates 
for  approval  on  an  interim  basis  by  the 
Deputy  Secretary  of  DOE  (Deputy 
Secretary). 

DATES:  The  consultation  and  comment 
period  will  begin  with  publication  of 
this  notice  in  ^e  Federal  Register  and 
will  end  not  less  than  90  days  later,  or 
June  21. 1995.  whichever  occurs  last.  A 
public  infonnation  forum  will  be  held  at 
9:30  a.m.  on  April  5, 1995.  at  Western's 
Phoenix  Area  Office,  615  South  43rd 
Avenue.  Phoenix,  Arizona.  A  public 
comment  forum  at  which  Western  will 
receive  oral  and  vrritten  comments  Mrill 
be  held  at  9:30  a.m.  on  May  15,  1995. 
also  at  Western's  Phoenix  Area  Office. 

Written  comments  should  be  received 
by  Western  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 
sent  to  the  address  ttelow. 
FOR  FURTHER  tNFORMATION  CONTACT:  Mr. 
].  Tyler  Carlson.  Area  Manager,  Western 
Area  Power  Administration,  Phoenix 
Area  Office.  P.O.  Box  6457,  Phoenix,  AZ 
85005,  (602)  352-2453. 
SUPPLEMENTARY  INFORMATION:  Power  and 
transmission  rates  for  the  P-DP  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C 
7101  et  seq.),  the  Reclamation  Act  of 
1902  (43  U.S.C.  392  et  seq.],  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 


the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  and  the  Act  of  May  28, 
1954  (ch.  241.  68  Stat.  143). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10,  1993  (58  FR  59716).  the 
Secretary  of  Energy  (Secretary) 
delegated  (1)  the  authority  to  develop 
long-term  power  and  transmission  rates 
on  a  nonexclusive  basis  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the  FERC 
Existing  DOE  procedures  for  public 
participation  in  rate  adjustments  (10 
CFR  Part  903)  became  effective  on 
September  18, 1985  (50  FR  37837). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
P-DP  rates  for  firm  power  and  firm  and 
nonfirm  transmission  service  are  and 
will  be  made  available  for  inspection 
and  copying  at  the  Phoenix  Area  Office. 
615  South  43rd  Avenue,  Phoenix, 
Arizona  85005. 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  fi^om  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 


of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500-1508);  and  DOE 
NEPA  Regulations  (10  CFR  Part  1021). 
Western  has  determined  that  this  action 
is  categorically  excluded  fi'om  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Issued  in  Golden,  Colorado.  March  10, 
1995. 

).  M.  Sbafer, 
Administrator. 
(FR  Doc.  95-6913  Filed  3-20-95;  8:45  am) 

BtLUNG  CODE  M50-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5175-7] 

Acid  Rain  Provisions 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  announces  extension  of 
the  April  1, 1994  and  April  1. 1995 
deadlines  for  small  diesel  refineries  to 
request  allowances  under  the  Acid  Rain 
Program.  These  deadlines  are  extended 
to  May  15, 1995.  This  extension  is 
warranted  by  confusion  regarding  small 
diesel  refinery  eligibility  for  allowance 
allocations. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski,  EPA  Acid  Rain  Division 
(6204J),  401  M  Street.,  SW..  Washington 
DC  20460;  telephone  (202)  233-9074. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA) 
established  the  Acid  Rain  Program  to 
reduce  acid  rain  in  the  United  States. 
The  Acid  Rain  Program  will  achieve  a 
50  percent  reduction  in  sulfur  dioxide 
(SO2)  emissions  from  utility  units.  The 
SO2  reduction  program  is  a  flexible 
market-based  approach  to 
environmental  management.  As  part  of 
this  approach.  EPA  allocates 
"allowances"  to  affected  utility  units. 
Each  allowance  is  a  limited 
authorization  to  emit  up  to  one  ton  of 
SO2.  At  the  end  of  each  calendar  year, 
each  unit  must  hold  allowances  in  an 
amount  equal  to  or  greater  than  its  SO2 
emissions  for  the  year.  Allowances  may 
be  bought,  sold,  or  transferred  between 
utilities  and  other  interested  parties. 

Section  410(h)  of  the  Clean  Air  Act 
provides  allowances  for  small  diesel 
refineries  that  produce  diesel  fuel  that 
meets  the  requirements  of  section  2n(i) 
(that  "desulfurize"  diesel  fuel)  during 
the  period  from  October  1,  1993  through 
December  31.  1999.  Section  410(h) 
limits  the  annual  allocations  to  small 
diesel  refineries  to  35,000.  as  compared 
to  the  8.95  million  allowances  for  Phase 
II  utilities.  Also,  each  eligible  small 
diesel  refinery  is  limited  to  1500 
allowances  per  year.  Small  diesel 
refineries  are  not  otherwise  affected  by 
the  Acid  Rain  Program  and  do  not  need 
the  allowances  to  comply  with  any 
provision  of  the  Clean  Air  Act.  Thus, 
the  allowances  serve  as  a  financial 
benefit  to  small  diesel  refineries 
desulfurizing  diesel  fuel. 

2.  Clarification  of  Eligibility 

The  preamble  to  both  the  proposed 
(56  FR  29940,  July  7, 1992)  and  final 
rules  (57  FR  15645,  March  23, 1993) 
concerning  the  allocation  of  acid  rain 
allowances  to  small  refineries  stated 
that  only  small  diesel  refineries  that 
desulfurized  both  on-road  and  off-road 
diesel  fuels  would  be  eligible  for 
allowances.  However,  the  text  of  the 
rule  allowed  all  small  refineries 
desulfurizing  diesel  fuel  eUgible  to 
receive  allowances.  40  CFR  73.90. 

The  purpose  of  today's  notice  is  to 
remedy  any  confusion  caused  by  the 
language  in  both  preambles  and  to 
provide  all  eligible  small  refiners  with 
an  opportunity  to  participate  in  the 
allowance  program.  This  notice  clarifies 
that  small  refineries  do  not  have  to 
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desulfurize  all  diesel  fuel  to  be  eligible 
for  allowances  and  supersedes  the 
preamble  language. 

Contrary  to  assertions  EPA  made  in 
the  preamble  to  the  final  rule,  nothing 
in  section  410(h)  clearly  requires  a  small 
refiner  to  desulfurize  all  of  its  on-road 
diesel  fuel  as  well  as  all  of  its  off-road 
diesel  fuel  to  obtain  allowances.  In 
particular,  the  declaration  in  the 
preamble  that  the  section  410(h)(6) 
certification  provision  is  "insistent"  on 
both  on-road  and  off-road  diesel  fuel 
being  desulfurized  ignores  alternative 
interpretations  of  the  certification 
language  that  would  simply  read  it  to 
require  that  allowances  could  be 
claimed  only  for  the  fuel  that  meets  the 
section  211(i)  standard.  Rather  than 
reading  the  certification  to  impose  a 
substantive  requirement  not  expressed 
elsewhere  in  section  410(h),  the  better 
reading  of  the  subsection  as  a  whole  is 
that  allowances  may  be  claimed  for  all 
motor  diesel  fuel  meeting  section  211(i) 
that  is  produced  at  the  small  refinery. 
This  interpretation  is  consistent  with 
the  statute  and  the  text  of  the  regulation 
and  has  been  EPA  policy  in  applying 
the  regulation  to  the  requests  for 
allowances  for  1993  fuel 
desulfurization. 

EPA  will  consider  a  small  diesel 
refinery  eligible  for  allocation  of 
allowances  based  solely  on  the 
requirements  in  the  definition  of  "small 
diesel  refinery"  at  40  CFR  72.2.  A  small 
diesel  refinery  does  not  have  to  certify 
that  it  desulfurizes  both  on-road  and  off- 
road  diesel  fuel. 

3.  Extension  of  1994  and  1995  Filing 
Deadlines 

EPA  acknowledges  that  the  preamble 
to  the  final  rule,  when  compared  to  the 
rule  itself,  created  confusion  as  to  the 
criteria  for  eligibility.  In  implementing 
this  program.  EPA  has  followed  the 
statutory  criteria,  as  implemented  at  40 
CFR  73.90  and  72.2. 

After  EPA  provided  notice  of  the 
allowances  allocated  to  small  diesel 
refineries  in  1994  (59  FR  34811.  July  7, 
1994).  several  small  refineries  notified 
EPA  that  some  refineries  that  had  not 
desulfurized  100  percent  of  their  diesel 
throughput  were  allocated  allowances. 
The  commenting  refineries  argued  that 
these  refineries,  based  on  the  criteria 
stated  in  the  preamble  to  the  rule, 
should  not  be  eligible  for  allowances. 
The  small  refineries  that  notified  EPA 
sought  to  be  deemed  eligible  for 
allowcmces.  in  addition  to  the  group 
listed  in  the  Federal  Register  notice. 

In  order  to  be  fair  to  all  small  diesel 
refineries,  EPA  is  extending  the  April  1, 
1994  deadUne  until  May  15, 1995. 
Refineries  that  did  not  apply  for 


certification  of  eligibility  or  request 
allowances  for  1993  desulfurization 
because  they  thought  they  were  not 
eligible  should  f^pply  for  certification  of 
eligibility  and  request  allocations  no 
later  than  May  15.  1995.  All  refineries 
that  wish  to  be  allocated  allowances  for 
1994  desulfurization  must  request 
allocations  no  later  than  May  15, 1995. 
For  each  year  in  the  future,  the  date  for 
requests  remains  April  1. 

Dated;  March  15.  1995. 

Mary  D.  Nic:hols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[PR  Doc.  95-6924  Filed  3-20-95:  8;45am) 

BILLING  CODE  656&-S0-P 

[FRL-5175-6J 

Flow  Control  and  Municipal  Solid 
Waste;  Availability  of  Report  to 
Congress 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Report  to  Congress  on 
Flow  Control  and  Municipal  SoUd 
Waste.  Flow  controls  are  legal 
provisions  that  allow  state  and  local 
governments  to  designate  where 
Municipal  Solid  Waste  (MSW)  must  be 
taken  for  processing,  treatment,  or 
disposal.  These  designated  facilities 
may  hold  local  monopolies  on  MSW 
and/or  recoverable  materials  because  of 
flow  controls.  Consequently,  flow 
control  has  become  a  heavily  debated 
issue  among  state  and  local 
governments,  the  waste  management 
industry,  the  recycling  industry,  and 
environmental  groups. 

The  102nd  Congress  directed  the 
Environmental  Protection  Agency  (EPA) 
to  review  flow  control  as  a  form  of  MSW 
management.  Congress  asked  EPA  to:  (1) 
Review  and  compare  states  with  and 
without  flow  control  authority:  (2) 
identify  the  impact  of  flow  controls  on 
human  health  and  the  snvironment;  and 
(3)  describe  the  impacts  of  flow  control 
on  the  development  of  state  and  local 
waste  management,  and  on  the 
achievement  of  state  and  local  goals  set 
for  source  reduction,  materials  reuse, 
and  recycling. 

The  Report  indicates  that  flow 
controls  are  an  administratively  efficient 
tool  for  local  governments  to  plan  and 
fund  solid  waste  management  systems. 
However,  protection  of  human  health 
and  the  environment  is  directly  related 
to  the  implementation  and  enforcement 
of  federal,  state,  and  local 
environmental  regulations,  and  not  to 
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the  existence  of  flow  control  measures. 
Data  also  indicate  that  flow  control  is 
not  essential  for  developing  MSW 
capacity  or  for  achieving  recycling 
goals. 

The  Agency  examined  flow  control 
nation-wide,  finding  that  35  states,  the 
District  of  Columbia,  and  the  Virgin 
Islands  authorize  flow  control  directly. 
Four  additional  states  authorize  flow 
control  indirectly  through  mechanisms 
such  as  soUd  waste  management  plans 
and  home  rule  authority.  Eleven  states 
do  not  have  How  control  authority.  It  is 
important  to  recognize  that  the  Report 
presents  a  national  perspective  on  flow 
control,  and  that  the  needs  and 
objectives  of  state  and  local  jurisdictions 
may  differ  significantly  from  a  national 
viewpoint.  Factors  such  as  local  waste 
generation  rates,  financial  and  market 
conditions,  demographics,  and  the  local 
economy  affect  the  planning  and 
implementation  of  solid  waste 
management  systems. 
ADDRESSES:  Paper  copies  of  the  full 
Report  are  available  from  the  National 
Technical  Information  Service  (NTIS)  at 
1-703-487-4650.  The  document 
number  is  PB95-179  263  (EPA530-R- 
95-008).  Copies  of  the  Report's 
Executive  Summary  (EPA530-S-95- 
008)  are  free,  and  may  be  obtained  by 
calling  the  RCRA/Superfund  Hotline  at 
1-800-424-9346;  1-800-553-7672 
(TDD). 

EPA  is  making  these  documents 
available  electronically.  The  Agency  is 
interested  in  learning  whether  people 
,  have  obtained  them  electronically  and 
what  their  experiences  were  in  doing  so. 
You  are  encouraged  to  provide  feedback 
on  the  electronic  availability  of  these 
documents  by  sending  E-mail  to  OSW- 
Pilot  ©epamail.epa.gov.  The  Report  and 
the  Executive  Summary  can  be  accessed 
in  electronic  format  on  the  Internet 
System  through: 

EPA  Public  Access  Gopher  Server:  Go  to 
gopher.epa.gov;  from  the  main  menu, 
choose  ""EPA  Offices  and  Regions"; 
next,  choose  "Office  of  Solid  Waste 
and  Emergency  Response  (OSWER)"; 
finally,  choose  "Office  of  Solid  Waste/ 
Nonhazardous/Municipal  Solid 
Waste/General." 
Through  FTP:  C-o  to  ftp.epa.gov;  Login: 
anonymous;  Password:  Your  Internet 
Address.  Files  are  located  in 
directories/pub/gopher.  All  OSW  files 
are  in  directories  beginning  with 
"OSW." 
Through  MOSAIC:  Go  to  http:// 
www.epa.gov;  choose  the  EPA  Public 
Access  Gopher;  from  the  main 
(Gopher)  menu,  choose  "EPA  Office 
and  Regions."  Next,  choose  "Office  of 
Solid  Waste  and  Emergency  Response 


(OSWER)."  Finally,  choose  "Office  of 
Solid  Waste/Nonhazardous/ 
Municipal  Solid  Waste/General." 
Through  Dial-up  Access:  Dial  919-558- 
0335.  Choose  EPA  Public  Access 
Gopher.  From  the  main  (Gopher) 
menu,  choose  "EPA  Offices  and 
Regions";  then  "Office  of  Solid  Waste 
and  Emergencv  Response  (OSWER)"; 
finally,  "Office  of  SoUd  Waste/ 
Nonhazardous/Municipal  Solid 
Waste/General." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  1-800-424-9346 
or  1-800-553-7673  (TDD);  in  the 
Washington,  DC  metropolitan  area,  703- 
412-9810  or  703^12-3323  (TDD).  For 
technical  information  on  specific 
aspects  of  the  Report,  contact  Angie 
Leith  (5306),  Office  of  SoHd  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
(703) 308-7253. 

Dated;  March  15,  1995. 
Elizabeth  A.  Cotsworth. 
Acting  Director,  Office  of  Solid  Waste. 
IFR  Doc.  95-6925  Filed  3-20-95:  8:45  am) 
BILUNG  CODE  tSeO-SO-P 


[FRL-5175-6] 

Common  Sense  Initiative  Council, 
Computers  and  Electronics  Sector 
Subcommittee;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Common  Sense  Initiative 
Council,  Computer  and  Electronics 
Sector  Subcommittee,  notice  of  meeting. 

summary:  The  Environmental  Protection 
Agency  estabUshed  the  Common  Sense 
Initiative  Council  (CSIC)  on  October  17, 
1994,  to  provide  independpiit  advice 
and  counsel  to  EPA  on  environmental 
issues  associated  with  the  electronics 
and  computer  industry  and  other 
industrial  sectors.  The  charter  was 
authorized  through  October  17.  1996, 
under  regulations  established  by  the 
Federal  Advisory  Committee  Act 
(FACA).  The  Computer  and  Electronics 
Subcommittee  (CSIC-CES)  operates  as  a 
subcommittee  of  the  CSIC. 
OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  CSIC-CES  Subcommittee 
will  hold  an  open  meeting  on 
Wednesday,  April  12,  from  8:30  a.m.  to 
5:00  p.m.,  and  Thursday,  April  13,  frt>m 
8:30  a.m.  to  3:00  p.m.,  at  the  Hyatt 
Regency  Crystal  City,  Regency  Ballroom, 
2799  Jefferson  Davis  Highway, 
/^Ungton,  VA  22202.  Seating  will  be 
available  on  a  first-come,  first-serve 
basis. 


The  meeting  will  include  review  and 
discussion  of  subcommittee  operating 
principles,  discussion  of  subcommittee 
information  needs,  review  and  approval 
of  proposed  workplan  items,  formation 
of  workgroups  for  accepted  workplan 
items,  and  presentations  on  ongoing 
related  Agency  activities.  Opportunity 
for  public  comment  on  major  issues 
under  discussion  will  be  provided  at 
intervals  throughout  the  meeting. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CSIC-CES  meeting 
minutes,  will  be  available  for  public 
inspection  in  room  2417M  of  EPA 
Headquarters,  401  M  Street  SW., 
Washington,  DC,  phone  (202)  260-7417. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  this  meeting  of  the  CSIC- 
CES,  please  contact  Gina  Bushong,  US 
EPA  (202)  260-3797,  FAX  (202)  260- 
1096,  or  by  mail  at  US  EPA  (7405),  401 
M  Street  SW..  Washington,  DC  20460; 
Mark  Mahoney,  Region  1,  US  EPA,  (617) 
565-1155;  or  Dave  Jones,  Region  9,  U.S. 
EPA,  (415)  744-2266. 

Dated:  March  15.  1995. 
Gina  Bushong, 
Designated  Federal  Officer. 
IFR  Doc.  95-6927  Filed  3-20-95:  8:45  ami 
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[FRL-5175-1] 

Maryland  Department  of  the 
Environment:  Partial  Program 
Adequacy  Determination  of  State/ 
Tribal  MunicipalSolid  Waste  Permit 
Program 

agency:  Environmental  Protection 
Agency  Region  3. 
ACTION:  Notice  of  tentative 
determination  on  the  Maryland 
Department  of  the  Environment's 
application  for  a  partial  program 
adequacy  determination,  public  hearing 
and  public  comment  period. 

■ 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFsJ  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  Part  258). 
RCRA  Section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 


MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  EPA  intends  to  approve  adequate 
State/Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  'Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adequacv 
determinations  will  be  made  based  ou 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
EPA  believes  that  early  approvals  have 
an  important  benefit.  Approved  State/ 
Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  Part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  Maryland  Department  of  the 
Environment  (MDE)  applied  for  a  partial 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
MDE's  application  and  made  a  tentative 
determination  of  adequacy  for  those 
portions  of  the  MDE's  MSWLF  permit 
program  that  are.adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  These  portions  are  described 
later  in  this  notice.  The  MDE  plans  to 
revise  the  remainder  of  its  permit 
program  to  assure  complete  compliance 
with  the  revised  MSWLF  Criteria  and 
gain  full  program  approval.  MDE's 
application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

All  municipal  soUd  waste  landfilled 
in  Maryland  must  be  disposed  in  a 
landfill  which  meets  these  criteria.  This 
includes  all  ash  from  municipal  solid 
waste  incinerators  which  is  determined 
to  be  non-hazardous. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  EPA 
Region  3  has  scheduled  a  public  hearing 
on  this  determination  on  the  date  given 
below  in  the  DATES  section. 


DATES:  All  comments  on  MDE's 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  EPA 
Region  3  by  the  close  of  business  on 
May  19, 1995.  A  public  hearing  will  be 
held  on  Wednesday,  May  17. 1995,  from 
10:00  am  until  1:00  pm  for  the  purposes 
of  soliciting  public  comment  on  this 
tentative  determination. 
ADDRESSES:  Written  comments  should 
be  sent  to  U.S.  EPA  Region  3,  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107.  Attn:  Mr. 
Christopher  B.  Pilla,  mailcode  (3HVV50). 
Copies  of  MDE's  application  for  partial 
adequacy  determination  are  available 
from  9  a.m.  to  4  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Bahimore,  Maryland  21224,  Attn:  Mr. 
Edward  Dexter,  telephone  410-631- 
3364;  and  U.S.  EPA  Region  3,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  Attn:  Mr.  Andrew 
R.  Uricheck,  mailcode  (3HW50), 
telephone  215-597-7936.  The  hearing 
will  he  held  at  the  Mar>'land  State 
Office  Complex  at  300  West  Preston 
Street.  Baltimore.  Maryland.  MDE  will 
attend  the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  3,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107,  Attn: 
Mr.  Andrew  R.  Uricheck,  mailcode 
(3H\V50)  and  telephone  215-597-7936. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR).  The 
rule  will  specify  the  requirements 
which  State/Tribal  programs  must 
satisfy  to  be  determined  adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  Part  258;  (2)  changes  to 
a  limited  part(s)  of  the  State/Tribal 
permit  pwogram  are  needed  to  meet 
these  requirements;  and  (3)  provisions 


not  included  in  the  partially  approved 
portions  of  the  State/Tribal  permit 
program  are  a  clearly  identifiable  and 
separable  subset  of  Part  258.  These 
requirements  when  promulgated,  will 
address  the  potential  problems  posed  bv 
the  dual  Stale/Tribal  and  Federal 
regulatory  controls  following  the 
October  1993  effective  dales  of  the 
Federal  rule.  On  that  date,  Federal  rules 
coverii»g  any  portion  of  a  State/Tribe's 
program  that  had  not  received  EPA 
approval  became  enforceable  through 
the  citizen  suit  provisions  of  RCRA 
7002.  Owrners  and  operators  of  MSWLF.-; 
subject  to  such  dual  programs  must 
understand  the  applicable  requirements 
and  comply  with  them.  In  addition, 
those  portions  of  the  Federal  program 
that  are  in  effect  must  mesh  well  enough 
with  the  approved  portions  of  the  State/ 
Tribal  program  to  leave  no  significant 
gaps  in  regulator)'  control  of  MSWLFs. 
Partial  approval  would  allow  the  EPA  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

As  provided  in  the  October  9,  1991 
municipal  landfill  rule.  EPA's  national 
Subtitle  D  standards  took  effect  in 
October  1993  in  any  State/Tribe  that 
lacks  an  approved  program. 
Consequently,  any  remaining  portions 
of  the  Federal  Criteria  which  are  not 
included  in  an  approved  State/Tribal 
program  by  October  1993  would  apply 
directly  to  the  owner/operator.  On  July 
28,  1993.  EPA  proposed  to  modif\'  the 
effective  date  of  the  landfill  criteria  for 
certain  classifications  of  landfills  (50  FH 
40568). 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  compiarable  tn  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
pc^rmit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finallv.  EPA  believes  that  the  State/ 
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Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
^     MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  STIR. 

B.  State  of  Maryland 

On  August  26.  1993,  MDE  submitted 
a  complete  application  (dated  July  15. 
1993)  for  a  partial  program  adequacy 
determination.  In  response  to  EPA 
comments  on  their  initial  application. 
MDE  submitted  additional  information, 
including  letters  dated  October  4, 1994, 
and  December  15.  1994.  EPA  reviewed 
MDE's  application  and  this  additional 
information  and  has  tentatively 
determined  that  the  following  portions 
of  the  State/Tribe's  municipal  solid 
waste  landfill  permitting  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

Subpart  A — General 

The  existing  Maryland  requirements 
fully  comply  with  40  CFR  Section  258.1, 
Purpose.  Scope,  and  Applicability.  MDE 
permit  application  checklists  and 
internal  guidance  have  been  revised  to 
fully  incorporate  the  requirements  of 
§  258.2.  Definitions  and  §  258.3. 
Consideration  of  other  Federal  laws. 

Subpart  B — Location  Restrictions 

1.  The  existing  Maryland 
requirements  fully  comply  with 
§  258.11.  Floodplains. 

2.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of 
§258.10.  Airport  Safety;  §258.12.  • 
Wetlands;  §  258.13.  FauU  areas; 

§  258.14.  Seismic  Impact  Zones; 

§  258.15,  Unstable  Areas;  and  §  258.16, 

Closure  of  Existing  Landfill  Units. 

Subpart  C — Operating  Criteria 

1.  The  existing  Maryland 
requirements  fully  comply  with: 


§  258.20.  Hazardous  Waste  Exclusion; 

§258.21.  Daily  Cover; 
§  258.22,  Disease  Vectors  Control; 

§258.24,  Air  Criteria; 
§  258.25,  Access  requirements;  and 

§  258.27,  Surface  Water  Requirements. 

2.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of: 
§  258.23,  Explosive  Gas  Control; 
§  258.26,  Run-On/Run-Off  Control 
Systems;  §  258.28,  Liquids  Restrictions; 
and  §  258.29,  Record  Keeping. 

Subpart  D — Landfill  Design 

1.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of  the 
§  258.40  design  criteria.  MDE  now 
requires,  as  a  minimum,  at  all  new 
MSW  landfills  and  expansions  to 
existing  landfill,  the  bottom  liner  system 
described  in  §  258.40  (b)-  This  consists 
of  a  composite  liner  composed  of  an 
upper  synthetic  (plastic)  component  in 
direct  contact  with  a  lower  component 
at  least  two  feet  thick  made  of 
compacted  soil  (clay).  MDE  also  allows 
an  alternate  design  that  meets  the 
performance  standards  established  in 
§  258.40  (a)  and  (c).  MDE  requires  that 
conformance  be  demonstrated  through 
the  use  of  mathematical  modeling,  such 
as  the  Hydrologic  Evaluation  of  Landfill 
Performance  Model  (HELP)  and 
Multimedia  Exposure  Assessment 
Model  (MULTIMED).  MDE  has  to  date 
submitted  several  alternate  liner 
systems  to  EPA  under  the  40  CFR 
258.40(e)  Liner  Petition  Process,  which 
were  subsequently  approved,  thereby 
demonstrating  to  EPA  that  this  process 
is  successfully  in  place.  Submittal  to 
EPA  for  such  alternate  liner  approvals 
will  no  longer  be  required  upon  EPA 
final  approval  of  this  portion  of  the 
State's  program. 

Subpart  E — Groundwater  Monitoring 
and  Corrective  Action 

1.  The  previously  existing  Maryland 
requirements  for  groundwater  sampling 
and  corrective  action  were  in  need  of 
substantial  upgrading  to  meet  the  40 
CFR  258  requirements.  Using  existing 
authorities,  MDE  is  requiring  all  current 
landfill  operators  to  amend  their 
existing  groundwater  monitoring  plans 
to  meet  the  requirements  of  Subpart  E 
in  terms  of  monitoring  frequency  and 
coverage,  including  the  pollution 
parameters  listed  in  Appendices  I  and  II 
of  40  CFR  258.  For  proposed  facilities 
and  changes  to  existing  facilities.  MDE 
has  amended  their  application  forms 
and  checklists  to  require  the  preparation 
and  implementation  of  a  monitoring 
program  which  incorporates  the 


complete  EPA  requirements  (§§  258.50 
thru  258.55). 

2.  In  the  assessment  of  corrective 
measures,  selection  of  remedies,  and 
implementation  of  corrective  actions, 
MDE  has  committed  to  use  the  EPA 
regulations  (§§  258.56;  258.57;  258.58) 
to  guide  their  enforcement  actions. 

Subpart  F — Closure  and  Post-Closure 
Care 

1.  Closure  Criteria  (§  258.60)— 
Maryland  will  require  flexible 
membrane  caps,  where  appropriate,  in 
accordance  with  the  EPA  regulations, 
and  is  implementing  the  closure  periods 
required. 

Not  all  existing  States/Tribes  permit 
programs  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  Stale/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  Part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  period  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program,  while  the  State/Tribe  revises 
its  statutes  or  regulations,  could  impose 
a  substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  approved  permit  programs. 

As  State/Tribal  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  an  amended 
application  to  EPA  for  review,  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria' used  for  the 
initial  application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  which  will  summarize 
the  Agency's  decision  and  the  portion(s) 
of  the  State/Tribal  MSWLF  permit 
program  affected.  It  will  also  provide  for 
a  minimum  30  day  public  comment 
period.  This  future  adequacy 
determination  will  become  effective  60 
days  following  publication  if  no  adverse 
comments  are  received.  If  EPA  receives 
adverse  comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

To  ensure  compliance  with  all  of  the 
revised  Federal  Criteria  and  to  obtain 
full  EPA  approval,  MDE  must  revise  tho 
following  aspects  of  its  permit  program: 

(1)  Post-Closure  Care  Requirements 
(§  258.61)— MDE  must  amend  its 
existing  regulations  extending  the  post- 


closure  care  period  of  closed  landfills 
from  a  minimum  of  five  years  to  30 
years,  with  the  flexibility  to  increase  or 
decrease  that  period  as  necessary  or 
demonstrated.  The  extension  of  the 
period  required  for  financial  assiu^nce 
will  require  legislative  action.  The  State 
also  needs  to  specifically  require 
leachate  collection  and  treatment,  and 
gas  and  groundwater  monitoring,  as 
post-closure  care  requirements.  MDE 
has  committed  to  make  these  changes. 
(2)  Subpart  G — Financial  Assurance 
Criteria  (§§  258.70-258.74)— Maryland's 
only  existing  financial  assurance 
requirements  are  limited  to  the  posting 
of  a  $5000  per  acre  closure  bond,  and 
even  this  requirement  exempts,  by 
statute,  local  governments,  who 
currently  operate  most  MSW  landfills  in 
Maryland.  To  comply  with  Federal 
requirements,  MDE  has  committed  to 
prepare  a  major  revision  to  its 
regulations,  adopting  the  financial 
assurance  requirements  in  40  CFR  Part 
258  for  closure,  post-closure  care,  and 
corrective  action.  These  revisions  will 
require  an  act  by  the  Maryland 
legislature  to  revise  the  statute 
exempting  local  governments  from 
financial  assurance  requirements.  MDE 
has  committed  to  submit  the  required 
legislation  for  consideration  at  the  next 
General  Assembly  session. 

MDE  submitted  a  schedule  indicating 
that  it  will  be  able  to  complete  these 
revisions  by  September  1995.  To  allow 
Maryland  to  begin  exercising  some  of 
the  flexibility  allowed  in  States  with 
adequate  permit  programs,  EPA  is 
proposing  to  approve  those  portions  of 
Maryland's  program  that  can  be 
implemented  today. 

EPA  reviewed  MDE's  schedule  and 
believes  it  is  reasonable,  considering  the 
complexity  of  the  rule  changes,  number 
of  steps  in  the  State  rulemaking  process, 
and  the  need  for  legislative  action. 

Comments  are  solicited  on  EPA's 
tentative  determination  until  May  19, 
1995.  Copies  of  MDE's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

EPA  Region  3  vdll  hold  a  pubHc 
hearing  on  its  tentative  decision  on 
Wednesday,  May  17, 1995  from  10  a.m. 
to  1  p.m.  at  300  West  Preston  Street  in 
Baltimore,  Maryland.  Comments  can  be 
submitted  as  transcribed  from  oral 
comments  presented  at  the  hearing,  or 
in  writing  at  the  time  of  the  hearing. 

Public  comment  is  specifically 
requested  on  the  issue  of  MDE's 
authority  to  implement  and  enforce 
immediately  the  portions  of  40  CFR  258 
proposed  for  approval  in  this  Notice. 


using  authorities  in  existing  statutes  and 
regulations,  to  revise  internal  guidances 
and  permit  checklists.  MDE  has 
committed  to,  and  EPA  concurs,  in  MDE 
also  making  revisions  to  its  existing 
regulations  to  explicitly  include  the  40 
CFR  258  requirements. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  at  the  public  hearing.  Issues 
raised  by  those  comments  may  be  the 
basis  for  EPA's  reconsideration  of  this 
tentative  determination  of  adequacy  for 
MDE's  program.  EPA  will  make  a  final 
decision  on  whether  or  not  to  approve 
MDE's  program  and  will  provide  notice 
in  the  Federal  Register.  "The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments.  Section  4005(a) 
of  RCRA  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  Section 
7002  of  RCRA  to  enforce  the  Federal 
MSWLF  criteria  in  40  CFR  Part  258 
independent  of  any  State/Tribal 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

CertificatioB  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  according  to 
EPA  Headquarters  this  tentative 
approval  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  proposed  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sactioas  2002, 4005  and  4010(c] 
of  the  Solid  Waste  Disposal  Act,  as  amended; 
42  U.S.C  6912.  6945  and  6949(aHc}. 

Dated:  March  9. 1995. 

Peter  H.  Kostmayer, 

Regional  Administra  tor. 

|FR  Doc.  95-6928  Filed  3-20-95;  8:45  ami 

BILUNG  CODE  6560-6(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2063] 

Petition  for  Reoonsiderallon  of  Actions 
in  fUilemaidng  f>TOcocding8 

March  16. 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Conunission  rulemaking 
proceedings  listed  in  this  Pubhc  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  doamient 
is  available  for  viewing  and  copying  in 
Room  239. 1919  M  Street.  N.W.," 
Washington,  D.C  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  April  5, 1995. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Rephes  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 
Subject:  Amendment  of  the 

Commission's  Rules  with  Regard  to 
the  Establishment  and  Regulation  of 
New  Digital  Audio  Radio  Services. 
(GEN  Docket  No.  90-357) 
Number  of  Petition  Filed:  1 
Subject:  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Adopt 
Regulations  for  Automatic  Vehicle 
Monitoring  Systems.  (PR  Docket 
No.  93-61) 
Number  of  Petition  Filed:  1 

Federal  Communications  Commission. 

Willum  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  95-6827  Filed  3-20-95;  8:45  ami 

BILLMG  CODE  CTIS-ef-M 


FEDERAL  RESERVE  SYSTEM 

Allied  Irish  Banks,  pic,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permlssit>le  Nonbanl(ing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
I^serve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  4,  1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1 .  Allied  Irish  Banks,  pic,  Dublin, 
Ireland,  to  engage  de  novo  through  its 
subsidiary  AIB  Investment  Managers 
Limited,  Dublin,  Ireland,  in  providing 
portfolio  investment  advice  to  any  other 
person,  serving  as  investment  adviser  to 
an  investment  company,  including 
sponsoring,  organizing,  and  managing  a 
closed-end  investment  company,  and 
furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies,  pursuant  to  §§ 
225.25(b)(4)(ii).  (iii),  and  (iv)  of  the 
Board's  Regulation  Y;  providing  foreign 
exchange  advisory  and  transactional 
services,  pursuant  to  §  225.25(b)(17)  of 
the  Board's  Regulation  Y;  and  providing 
investment  advice  as  a  commodity 
trading  advisor  for  institutional  and 
other  financially  sophisticated 
customers  with  respect  to  the  purchase 
and  sale  of  futures  contracts  and  options 
on  futures  contracts  for  (1)  bullion, 
foreign  exchange,  government 
securities,  certificates  of  deposit,  and 
other  money  market  instruments  that  a 
bank  may  buy  or  sell  in  the  cash  market 
tor  its  owm  account.  (2)  other  financial 
instruments  listed  on  the  Board's  list 
entitled  "Approved  Exchanges  and 
Contracts"  (as  fi-om  time  to  time 
revised),  and  (3)  other  financial 
instruments  which  the  Federal  Reser\'e 
Board  (or  a  Federal  Reserve  Bank  under 


delegated  authority)  may  from  time  to 
time  approve  for  Applicant  or  for  any 
other  bank  holding  company,  pursuant 
to  §  225.25(b)(19)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  McCook  National  Company, 
McCook,  Nebraska;  to  engage  de  novo  in 
credit  related  life  insurance  activities, 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  15,  1995. 
lennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-6868  Filed  3-20-95;  8:45  am| 
BILLING  CODE  S21(H)1-F 


BB&T  Bancshares  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  14, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  BB&T  Bancshares  Corp., 
Bloomingdale,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bloomingdale  Bank  and  Trust, 
Bloomingdale.  Illinois. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Tennessee  National 
Corporation,  Memphis,  Tennessee;  to 
merge  with  Financial  Investment 
Corporation,  Springdale,  Arkansas,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Springdale, 
Springdale,  Arkansas. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  First 
State  Bancorporation,  Inc.,  Tiptonville. 
Termessee.  and  thereby  indirectly 
acquire  First  Exchange  Bank, 
Tiptonville,  Tennessee. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Gibbon  Exchange  Company, 
Gibbon,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Nebraska      ^ 
National  Bank  (in  organization), 
Kearney,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  15,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-6869  Filed  3-20-95;  8:45  am| 

BILLING  CODE  S21(M>1-F 


The  Denis  J.  O'Brien  Irrevocable 
Family  Trust;  Change  in  Bank  Control 
Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  4,  1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  The  Denis  J.  O'Brien  Irrevocable 
Family  Trust,  Swansea,  Illinois;  to  retain 
48.81  percent  of  the  voting  shares  of 
Union  Illinois  Company.  Swansea. 
IllinoKS.  and  thereby  indirectly  acquire 


Union  Bank  of  Illinois.  Swansea. 
Illinois,  and  The  State  Bank  of 
Jerseyville,  Jerseyville,  Illinois. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  March  15. 1995. 
lennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-6870  Filed  3-20-95;  8:45  am) 
BILUNQ  CODE  8210-01-F 
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DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Correction  of  Notice  of  Findings  of 
Scientific  Misconduct 

agency:  Office  of  the  Secretary'.  HHS. 
ACTION:  Correction. 


SUMMARY:  A  Notice  beginning  on  page 
9032  in  the  issue  of  February  16,  1995, 
entitled  "Findings  of  Scientific 
Misconduct"  is  hereby  reprinted  in  its 
entirety  to  correct  the  name  of  the 
university's  organizational  unit 
referenced  in  the  original  printing: 

Aaron  Apte,  Stanford  University.  The 
Division  of  Research  Investigations  of 
the  Office  of  Research  Integrity  (ORI) 
reviewed  an  investigation  conducted  by 
Stanford  University  into  possible 
scientific  misconduct  on  the  part  of  Mr. 
Aaron  Apte,  a  former  technician  in  the 
Division  of  Cardiovascular  Medicine. 
Mr.  Apte  and  his  research  were 
supported  by  U.S.  Public  Health  Service 
grants.  ORI  concluded  that  Mr.  Apte 
fabricated  data  for  research  by  cutting 
from  a  former  coworker's  notebook  a 
scintillation  counter  printout,  pasting  it 
into  his  own  notebook,  and  representing 
it  as  his  own  results  from  a  different 
experiment  on  the  binding  of 
angiotensin  to  transfected  cells.  Mr. 
Apte  has  been  debarred  from  eligibility 
for  and  involvement  in  grants  as  well  as 
other  assistance  awards  and  contracts 
from  the  Federal  Government  for  a 
period  of  three  years.  The  fabricated 
research  did  not  appear  in  any 
publications. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Director,  Division  of  Research 


Investigations,  Office  of  Research 

Integrity.  301-443-5330. 

Lyle  W.  Bivens, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  95-6829  Filed  3-20-95;  8:45  am| 

B4LLING  CODE  4160-17-P 


Administration  for  Children  and 
Families 

Federal  Allotments  to  State 
Developmental  Disabilities  Councils 
and  Protection  and  Advocacy  Formula 
Grant  Programs  for  Fiscal  Year  1996 

AGENCY:  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  Fiscal  Year  1996 
Federal  Allotments  to  State 
Developmental  Disabilities  Councils 
and  Protection  and  Advocacy  Formula 
Grant  Programs. 


SUMMARY:  This  notice  sets  forth  Fiscal 
Year  1996  individual  allotments  and 
percentages  to  States  administering  the 
State  Developmental  Disabilities 
Councils  and  Protection  and  Advocacy 
programs,  pursuant  to  section  125  and 
section  142  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  The  amounts  published 
herein  are  based  upon  Fiscal  Year  1995 
funding  levels,  and  are  contingent  upon 
Congressional  appropriations  for  Fiscal 
Year  1996.  If  Congress  enacts  and  the 
President  approves  an  amount  different 
from  the  Fiscal  Year  1995  appropriation, 
the  allotments  will  be  adjusted 
accordingly. 

EFFECTIVE  DATE:  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bettye  J.  Mobley.  Chief.  Family  Support 
Branch.  Office  of  Financial 
Management.  Administration  for 
Children  and  FamiUes.  Department  of 
Health  and  Human  Services.  370 
L'Enfant  Promenade  SW..  Washington, 
DC  20447,  Telephone  (202)  401-6955. 
SUPPLEMENTARY  INFORMATION:  Section 
125(a)(2)  of  the  Act  requires  that 


adjustments  in  the  amounts  of  State 
allotments  may  be  made  not  more  often 
than  annually  and  that  States  are  to  bo 
notified  not  less  than  six  (6)  months 
before  the  beginning  of  any  fiscal  year 
of  any  adjustments  to  take  effect  in  that 
fiscal  year.  It  should  be  noted  that,  as 
required.  Palau's  allotment  has  been 
adjusted  to  seventy-five  percent  of  its 
Fiscal  Year  1995  allotment. 

The  Administration  on 
Developmental  Disabilities  has  updated 
the  data  elements  for  issuance  of  Fiscal 
Year  1996  allotments  for  the 
Developmental  Disabilities  formula 
grant  programs.  The  data  elements  used 
in  the  update  are: 

A.  The  number  of  beneficiaries  in 
each  State  and  Territory  under  the 
Childhood  Disabilities  Beneficiary 
Program.  December  1993.  are  from  Table 
5.J10  of  the  "Social  Security  Bulletin: 
Annual  Statistical  Supplement  1994" 
issued  by  the  Social  Security 
Administration.  U.S.  Department  of 
Health  and  Human  Services.  The 
numbers  for  the  Northern  Mariana    " 
Islands  and  the  Trust  Territories  of  the 
Pacific  Islands,  were  obtained  from  the 
Social  Security  Administration; 

B.  State  data  on  Average  Per  Capita 
Income.  1989-93.  are  from  Table  2  of 
the  "Sur\'ey  of  Current  Business," 
September  1994.  issued  by  the  Bureau 
of  Economic  Analysis,  U.S.  Department 
of  Commerce;  comparable  data  for  the 
Territories  also  were  obtained  from  that 
Bureau;  and 

C.  State  data  on  Total  Population  and 
Working  Population  (ages  18-64)  as  of 
July  1.  1993.  are  from  "Current 
Population  Reports:  Population 
Estimates  and  Projections,  Series  P-25. 
Number  1010.  issued  by  the  Bureau  of 
the  Census.  U.S.  Department  of 
Commerce.  Estimates  for  the  Territories 
are  no  longer  available,  therefore,  the 
Territories  population  data  are  from  the 
1990  Census  Population  Counts.  The 
Territories'  working  populations  were 
issued  in  the  Bureau  of  Census  report. 
"General  Characteristics  Report;  1980." 
which  includes  the  most  recent  data 
available  from  the  Bureau. 


FY  1996  Allotment— Administration  on  Developmental  Disabilities 


Total 

Alat}ama  .... 

Alaska  

Anzona  

Arkansas  ... 
California  ... 
Colorado  .... 


State  devel- 
opmental disatxl- 
ities  councils 


570.438,000 


1.316.693 
420.475 

1.000,166 
768.612 

6.681 ,609 
783.758 


Percentage 


100.000000 


1 .869294 
.596943 
1.419924 
1.091189 
9.485802 
1.112692 
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FY  1996  Allotment— ADMINISTRATION  on  Developmental  Disabilities— Continued 


Connecticul  „_ 

Delawwe _ 

Olstrict  ot  Cokunbia . 

Florida  

Georgia  

Hawaii  

Idaho  

Illinois 

Indiana  

Iowa _—- 

Kansas  __ 

Kentucky  

Louisiana 

Maine  

Maryland  „ 

Massachusetts 

Michigan 

Minnesota ._ 

Mississippi 

Missouri 

Montana  „ 

Netxaska 

Nevada 

New  Hampstiire 

New  Jersey  

New  Mexico 

New  York  _. 

Nort^  Carolina 

North  Dakota 

0hk> 

Oklahoma 

Oregon  ..._ 

Pennsylvania 

Rhode  IslarKJ  _.__»_ 

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah 

Vernxjnt 

Virginia  _ 

Washington  

West  Virginia  ...._. 

Wisconsin 

Wyoming 

American  Samoa  

Guam  „ 

Northern  Mariana  Islarxls 

Puerto  Rico  

Patau  „ 

Virgin  Istends  


State  devet- 

opfnental  disatiii- 

ities  courv^ils 


FY  1996  Allotment— Administration  on  Developmental  Disabilities 


Percentage 


664,043 

.942734 

420,475 

.596943 

420,475 

.696943 

3,101.405 

4.403028 

1.719,577 

2.441236 

420,475 

.596943 

420,475 

.596943 

2.656,684 

3.771663 

1,465,625 

2.080731 

795,933 

1.129977 

612,767 

.869938 

1.218.230 

1  729507 

1,414.382 

2.007981 

420.475 

.596943 

974.662 

1.383716 

1,285,660 

1.825236 

2,357.909 

3.347496 

1,029.605 

1.461718 

938.115 

1.331«1 

1.326.269 

1.882888 

420.475 

.596943 

425.955 

.604723 

420.475 

.596943 

420,475 

.596943 

1,493,616 

2.120469 

477,025 

.677227 

4.149,651 

5.891211 

2,635,469 

3.741544 

420,475 

.596943 

2,870.116 

4.074670 

917,217 

1302162 

743.074 

1.054933 

3,111,570 

4.417459 

420.475 

.596943 

1.059,457 

1.504099 

420,475 

.596943 

1,443,820 

2.049774 

4,496.463 

6.383576 

546,890 

.776413 

420,475 

.596943 

1,419,709 

2.015544 

1.139.374 

1.617556 

760,118 

1.079131 

1.284,773 

1.823977 

420,475 

.596943 

220.750 

313396 

220,750 

313396 

220.750 

313396 

2,416.786 

3.431083 

165.563 

.235048 

220.750 

313396 

Protection  and 
advocacy 

Percentage 

Total  

'525,911.318 

100.000000 

Alabama  

413,724 
254.508 
337.130 
254.508 

2,304.146 

-      272.686 

254.508 

254,508 

254.508 

1,048,692 
579,558 

1 .596692 

.982227 

1.301092 

.982227 

8.892431 

1.05238? 

.982227 

.982227 

.982227 

4.047235 

2J?36698 

Alaska  _ _ „ „ 

Arizona  _ 

Arkansas  .Z""'"Z'""'""~'"'. 

Calitornia  _ 

Colorado „ !.!i!!!!Z! 

connectcut „ !L.!1I"!!!!"1"""™!!™."!!!!!!!!!1"!!"...! 

Delaware _ _ !."!"!!!I!!""!!!"!".."!!!!"."""."!!!""""""".    ~ 

District  of  Columtjia  . 

Florida  .._ „ _ 

Georgta  _      

FY  1996  Allotment-Administration  on  Developmental  DiSABiLiTiES-Contlnued 


Hawaii  

Idaho 

IHinots 

Indiana  

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  

Mictiigan 

Minnesota 

Mississippi 

Missouri 

Montana  

Netxaska 

Nevada  

New  Hampshire  

New  Jersey  

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon  , 

Pennsylvania 

Rhode  Island 

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah 

Vermont 

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  

American  Samoa 

Guam  

Northern  Mariana  IslarxJs 

Puerto  Rico  

Palau 

Virgin  Islands  


Protection  and 
advocacy 


254.508 
254.508 
858.307 
491,113 
254,508 
254.508 
378,380 
443.374 
254.508 
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403.574 
769.485 
347.673 
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254.508 
254,508 
254.508 
254,508 
473,899 
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3.312479 
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.982227 
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1.711121 
.982227 
1.271603 
1.557520 
2.969687 
1.341780 
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1.691905 
.982227 
.982227 
.982227 
.982227 
1 .828927 
.982227 
4.844238 
5.143081 
.982227 
3.622185 
1.176154 
1.010998 
3.765829  . 
.982227 
1 .366526 
.982227 
1 .795636 
5.761216 
.982227 
.982227 
1.851095 
1 .476498 
.982227 
1 .629728 
.982227 
.525489 
.525489 
.525489 
3.122736 
.394117 
.525489 


dian  Consortiums 

nical  assistance.  American  Indian  Consortiums  arelligible^o'7eceive^h^'minir;iV^^  aJr^unt'u^r  S^t 


reallotted  in  accordance  with  Section  142(c)(1)  of  the  Act. 


American  In- 
to fund  tech- 
lon  1 42(0(1  )(A)(i).  Unused  funds  will  be 


Dated:  March  15,  1995. 
Bob  Williams. 

Commissioner.  Administration  on 

Developmental  Disabilities. 

|FR  Doc.  95-6916  Filed  3-20-95;  8:45  am) 

BILUNQ  CODE  4184-01-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  123] 

Grants  for  Education  Programs  in 
Occupatlona!  Safety  and  Health; 
Availability  of  Funds  for  Fiscal  Year 
1996 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
fiscal  year  (FY)  1996  training  grants  in 
occupational  safety  and  health.  This 
announcement  reflects  an  initial 


response  of  CDC/NIOSH  to  an  e.xfernal 
review  of  the  NIOSH  training  and 
education  programs  which  concluded 
that  there  should  be  more  flexibility  in 
the  definition  of  academic  programs  and 
of  what  constitutes  an  Educational 
Resource  Center.  The  Public  Health 
Ser\ice  (PHS)  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthv 
People  2000."  a  PHS-led  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  qualit\  of 
life.  This  announcement  is  related  to  the 
priority  area  of  Occupational  Safety  and 
Health.  (For  ordering  a  copy  of  "Hf^althy 
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People  2000."  see  the  section  Where  to 
Obtain  Additional  Information.) 


^« 


UMI 


Anthority 

This  program  is  authorized  under 
sertion  21(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
670(a)).  Regulations  applicable  to  this 
program  are  in  42  CFR  Part  86.  "Grants 
for  Education  Programs  in  Occupational 
Safety  and  Health." 
Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  PubUc  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  or  U.S.  Territory  is  ehgible  to 
apply  for  a  training  grant. 

Availability  of  Funds  and  Recipient 
Activities 

CDC  expects  approximately 
$11,500,000  to  be  available  in  FY  1996. 

A.  Approximately  $10,400,000  of  the 
total  funds  available  will  be  utilized  as 

follows: 

1.  To  award  approximately  fourteen 
non-competing  continuation 
Educational  Resource  Center  (ERC) 
training  grants  totaling  approximately 
$8,200,000  and  ranging  from 
approximately  $400,000  to  $800,000 
with  the  average  award  being 
approxijnately  $600,000.  An 
Occupational  Safety  and  Health 
Educational  Resource  Center  shall  be  an 
identifiable  organizational  unit  within 
the  sponsoring  organization  and  shall 
consist  of  the  following  characteristics: 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine); 
with  a  school  of  nursing  or  its 
equivalent;  with  a  school  of  public 
health  or  its  equivalent;  or  with  a  school 
of  engineering  or  its  equivalent.  Other 
schools  or  departments  with  relevant 
disciplines  and  resources  shall  be 
expected  to  be  represented  and 
contribute  as  appropriate  to  the  conduct 
of  the  total  program,  e.g..  epidemiology, 
toxicology,  biostatistics.  environmental 
health,  law,  business  administration, 
education.  Specific  mechanisms  to 


implement  the  cooperative 
arrangements  between  departments, 
schools/colleges,  universities,  etc.,  shall 
be  demonstrated  in  order  to  assure  that 
the  intended  multidisciplinary  training 
and  education  will  be  engendered. 

b.  A  Center  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
shall  oversee  the  general  operation  of 
the  Center  Program  and  shall,  to  the 
extent  possible,  directly  participate  in 
training  activities.  Provisions  shall  be 
made  to  employ  a  Deputy  Director  who 
shall  be  responsible  for  managing  the 
daily  administrative  duties  of  the  Center 
and  to  increase  the  Center  Director's 
availabilitv  to  ERC  staff  and  to  the 
public.  At'least  one  full-time  equivalent 
effort  shall  be  demonstrated  between  the 
two  positions.  . 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  By  the  Center.  Each 
academic  program,  as  well  as  the 
continuing  education  and  outreach 
program,  shall  have  a  Program  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  in  four  core 
disciplines:  Occupational  physicians, 
occupational  health  nurses,  industrial 
hygienists,  and  occupational  safety 
personnel.  There  shall  be  a  minimum  of 
five  full-time  students  in  each  of  the 
core  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  programs  together).  Although  it 
is  desirable  for  a  Center  to  have  the  full 
range  of  core  programs,  a  Center  with  a 
minimum  of  three  components  of  which 
two  are  in  the  core  discipUnes  is  eligible 
for  support  providing  it  is  demonstrated 
that  students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  niaximize  the 
unique  strengths  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of  new  and 
innovative  component  programs  that  are 
relevant  to  the  occupational  safety  and 
health  field,  e.g.,  ergonomics,  industrial 
toxicology,  and  occupational 
epidemiology.  Centers  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 


core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
discipUnes  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches. 

f.  A  specific  plan  describing  how 
trainees  will  be  exposed  to  the 
principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  Consortium  Centers 
generally  have  geographic,  policy  and 
other  barriers  to  achieving  this  Center 
characteristic  and.  therefore,  must  give 
special,  if  not  innovative,  attention  to 
thoroughly  describing  the  approach  for 
fulfilling  the  muhidisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  of  undergraduate, 
graduate  and  continuing  education  of 
primary  core  disciplines  as  well  as 
relevant  medical  specialties  (e.g. 
neurology)  and  the  curriculum  of  other 
schools  such  as  engineering,  business 
and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 
regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  Training  Project 
Grants.  Examples  of  outreach  activities 
might  include  activities  such  as: 
Interaction  with  other  colleges  and 
schools  within  the  ERC  and  with  other 
universities  or  institutions  in  the  region 
to  integrate  occupational  safety  and 
health  principles  and  concepts  within 
existing  curricula  (e.g..  Colleges  of 
Business  Administration,  Engineering. 
Architecture.  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  faculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary 
educational  institutions  (e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
community  associations. 


i.  A  sped  Be  plan  for  preparing, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  personnel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  Center  is  located. 
The  goal  shall  be  that  the  training  be 
made  available  to  a  minimum  of  400 
trainees  per  year  representing  all  of  the 
above  categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  nurses, 
and  safety  engineers.  Where 
appropriate,  it  shall  be  professionally 
acceptable  in  that  Continuing  Education 
Units  (as  approved  by  appropriate 
professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
personnel  working  in  the  workplace. 
Further,  the  Center  shall  conduct 
periodic  training  needs  assessments, 
shall  develop  a  specific  plan  to  meet 
these  needs,  and  shall  have 
demonstrated  capability  for 
implementing  such  training  directly  and 
through  other  institutions  or  agencies  in 
the  region.  The  Center  should  establish 
and  maintain  cooperative  efforts  with 
labor  unions,  government  agencies,  and 
industry  and  trade  associations,  where 
appropriate,  thus  serving  as  a  regional 
resource  for  addressing  the  problems  of 
occupational  safety  and  health  that  are 
faced  by  State  and  local  governments, 
labor  and  management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
Center.  The  Board  shall  meet  regularly 
to  advise  a  Center  Executive  Committee 
and  to  provide  periodic  evaluation  of 
Center  activities.  The  Executive 
Committee  shall  be  composed  of  the 
Center  Director  and  Deputy  Director, 
academic  Program  Directors,  the 
Dirnctors  for  Continuing  Education  and 
Outreach  and  others  whom  the  Center 
Director  may  appoint  to  assist  in 
governing  the  internal  alTairs  of  the 
Center. 


k.  In  research  institutions,  as 
documented  by  on-going  funded 
research  and  faculty  publications,  a 
defined  research  training  plan  for 
training  doctoral-level  researchers  in  the 
occupational  safety  and  health  field. 
The  plan  will  include  how  the  Center 
intends  to  strengthen  existing  research 
training  efforts,  and  how  it  will  expand 
these  research  activities  to  have  an 
impact  on  other  primarily  clinically- 
oriented  disciplines,  such  as  nursing 
and  medicine.  Each  ERC  is  required  to 
identify  or  develop  a  minimum  of  one. 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  shall  be  given  to  the  CDC/ 
NIOSH  priority  research  areas  of 
surveillance,  work  organization 
(including  underserved  populations, 
occupational  stress  and  ergonomics), 
control  technology  or  intervention 
research,  and  health  services  research. 
In  addition  to  the  research  and  research 
training  components,  the  plan  will  also 
include  such  items  as  specific  strategies 
for  obtaining  student  and  faculty 
funding,  plans  for  renovating  or 
acquiring  facilities  and  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  from 
other  funds,  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

2.  Approximately  $250,000  of  the 
available  funds  as  specified  in  A.l.  will 
be  awarded  to  ERCs  to  support  the 
development  of  specialized  educational 
programs  in  agricultural  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
health  nursing,  and  occupational  safety- 
Program  support  is  available  for  faculty 
and  staff  salaries,  trainee  costs,  and 
other  costs  to  educate  professionals  in 
agricultural  safety  and  health. 

3.  To  award  approximately  twenty- 
five  non-competing  continuation  and 
fourteen  competing  continuation  long- 
term  training  project  grants  (TPG) 
totaling  $2,200,000  and  ranging  from 
approximately  $10,000  to  $500,000, 
with  the  average  award  being  $56,000, 
to  support  academic  programs  in  the 
core  disciplines  (i.e.  industrial  hygiene, 
occupational  health  nursing, 
(x:cupational/industrial  medicine,  and 
occupational  safety  and  ergonomics) 
and  relevant  components  (e.g. 
toxicology,  ergonomics).  The  awards  are 
normally  for  training  programs  of  1 
academic  year.  They  are  intended  to 
augment  the  scope,  enrollment,  and 
quality  of  training  programs  rather  than 


to  replace  funds  already  available  for 
current  operations.  They  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  The 
types  of  training  currently  eligible  for 
support  are: 

a.  Graduate  traming  for  practice, 
teaching,  and  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  (i.e.,  disciplines  such 
as  occupational  health  nursing)  of 
greatest  occupational  safety  and  health 
need. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 
in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  training  of  occupational  safety  and 
health  technicians  or  specialists. 

d.  Special  programs  for  development 
of  occupational  safety  and  health 
training  curricula  and  educational 
materials,  including  mechanisms  for 
effectiveness  testing  and 
implementation. 

Awards  will  be  made  for  a  1-  to  5  year 
project  period  with  an  annual  budget 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Non-competing 
continuation  awards  within  the 
approved  project  periods  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

B.  Approximately  $1,100,000  of  the 
total  funds  available  will  be  awarded  to 
ERCs  to  support  the  development  and 
presentation  of  continuing  education 
and  short  courses  and  academic 
curricula  for  trainees  and  professionals 
engaged  in  the  management  of 
hazardous  substances.  These  funds  are 
provided  to  NIOSH/CDC  through  an 
Interagency  Agreement  with  the 
National  Institute  of  Environmental 
Health  Sciences  as  authorized  by 
section  209(b)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (42  U.S.C.  9660(a)(4)). 
The  hazardous  substance  training  (HST) 
funds  are  being  used  to  supplement 
previous  hazardous  substance 
continuing  education  grant  support 
provided  to  the  ERCs  in  FY  1984  and 
1985  under  the  authority  of  Title  III  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  (CERCLA)  of  1980  as  amended  by 
SARA  for  the  ERC  continuing  education 
program.  The  hazardous  substance 
academic  training  (HSAT)  funds  are 
being  used  to  supplement  continuing 
industrial  hygiene  core  program  support 
to  develop  and  offer  academic  curricula 
in  the  hazardous  substance  field 
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primarily  for  industrial  hygiene 
trainees.  Program  support  is  available 
for  faculty  and  staff  salaries,  trainee 
costs,  and  other  costs  to  provide  training 
and  education  for  occupational  safety 
and  health  and  other  professional 
personnel  engaged  in  the  evaluation, 
management,  and  handling  of  hazardous 
substances.  The  policies  regarding 
project  periods  also  apply  to  these 
activities. 

Purpose 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutioiw  or 
agencies  to  assist  in  providing  an 
adequate  supply  of  qualified 
professional  and  para-professional 
occupational  safety  and  health 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

Review  and  Evaluation  Criteria 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1 .  Needs  assessment  directed  to  the 
overall  contribution  of  the  training 
program  toward  meeting  the  job  market, 
especially  within  the  applicant's  region, 
for  qualified  personnel  to  carry  out  the 
purposes  of  the  Occupational  Safety  and 
Health  Act  of  1970.  The  needs 
assessment  should  consider  the  regional 
requirements  for  outreach,  continuing 
education,  information  dissemination, 
and  special  industrial  or  community 
training  needs  that  may  be  peculiar  to 
the  region. 

2.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  The  need  for 
supporting  students  in  allied  disciplines 
must  be  specifically  justified  in  terms  of 
user  community  requirements. 

3.  Extent  to  which  arrangements  for 
day-to-day  meinagement,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center.  (See  A.l.a.-l.) 

4.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

5.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  placement  of  graduates. 


emplojTnent  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.) 
Previous  continuing  education  training 
in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

6.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  from 
continuing  education  courses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

7.  Competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors  emd  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

8.  Institutional  commitment  to  Center 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

11.  Evidence  of  a  plan  describing  the 
research  and  research  training  the 
Center  proposes.  This  shall  include 
goals,  elements  of  the  program,  research 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

13.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  DHHS 
Region.  Examples  could  include  a 
continuing  education  needs  assessment, 
a  workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  the  impact  on  primary 
care  practice  and  training,  a  program 
graduate  data  base  to  track  the 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 


In  reviewing  long-term  TPG 
applications,  consideration  will  be 
given  to: 

1 .  Need  for  training  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  ability 
and  a  plan  for  student  recruitment, 
projected  enrollment,  job  opportunities, 
regional/national  need  both  in  quality 
and  quantity,  and  similar  programs,  if 
any  within  the  geographic  area. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 

3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library'  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  type  and  scope 
of  training  involved.  The  program 
director  must  be  a  full-time  faculty 
member. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee  (if 
established):  Membership,  industries 
and  labor  groups  represented;  how  often 
they  meet;  who  they  advise,  role  in 
designing  curriculum  and  establishing 
program  need. 

11.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  a  program  graduate 
data  base  to  track  the  contributions  of 
graduates  to  the  occupational  safety  and 


health  field,  and  the  cost  effectiveness 
of  the  program. 

Funding  Allocation  Criteria 

For  Educational  Resource  Center 
grants,  the  following  criteria  will  be 
considered  in  determining  funding 
allocations. 

1 .  Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral)  and 
specialty  (master's)  programs  will  be 
considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  national/regional 
workforce  needs,  unique  program 
contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

d.  Budget  to  support  research  training 
programs  to  establish  a  research  base 
within  core  disciplines  and  for  the 
training  of  researchers  in  occupational 
safety  and  health. 

2.  Center  Administration 

Budget  to  support  Center 
administration  to  assure  coordination 
-  and  promotion  of  academic  programs. 

3.  Continuing  Education/Outreadh 
Program 

Budget  to  support  outreach  and 
continuing  education  activities  to 
prepare,  distribute,  and  conduct  short 
courses,  seminars,  and  workshops. 

4.  Hazardous  Substance  Training 
Programs 

Budget  to  support  the  development 
and  presentation  of  continuing 
education  courses  for  professionals 
engaged  in  the  management  of 
hazardous  substances. 

5.  Hazardous  Substance  Academic 
Training  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  in  hazardous 
substance  management. 

6.  Agricultural  Safety  and  Health 
Academic  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  and  continuing 
education  courses  in  agricultiu^l  safety 
and  health. 

For  Long-Term  Training  Project 
grants,  the  following  factors  will  be 


considered  in  determining  funding 
allocations. 

Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral),  specialty 
(master's),  and  baccalaureate/associate 
programs  will  be  considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  national/regional 
workforce  needs,  unique  program 
contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 

Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.263. 

Application  Submission  and  Deadline 

Apphcations  should  be  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  follows: 

New,  Competing  Continuation  and 
Supplemental  Receipt  Date:  July  1.  1995 

An  original  and  two  copies  of  new, 
competing  continuation  and 
supplemental  applications  (Form  CDC 
2.145A  ERC  or  TPG,  OMB  Number 
0920-0261)  should  be  submitted  to: 
Henry  S.  Cassell,  III,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Maiistop  E13,  Atlanta,  GA  30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 


(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
1  b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Non-Competing  Continuation  Receipt 
Date:  November  15,  1995 

An  original  and  two  copies  of  non- 
competing  continuation  apphcations 
(Form  CDC  2. 1458  ERC  or  TPG.  OMB 
Number  0920-0261)  should  be 
submitted  to:  Henry  S.  Cassell.  III. 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Maiistop  El 3,  Atlanta,  GA  30305. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  information  call 
(404)  332-^561.  You  will  be  asked  to 
leave  your  name,  address  and  phone 
number  and  will  need  to  refer  to 
Announcement  Number  123.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Adrienne  S.  Brown,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300.  Maiistop  E13.  Atlanta,  GA 
30305,  telephone  (404)  842-6630. 
Programmatic  technical  assistance  may 
be  obtained  from  John  T.  Talty.  Chief, 
Educational  Resource  Development 
Branch,  Division  of  Training  and 
Manpower  Development,  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention  (CDC).  4676  Columbia 
Parkway.  Cincinnati,  OH  45226. 
telephone  (513)  533-8241. 

Please  refer  to  Armouncement 
Number  123  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Heahhy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
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through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington.  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  March  15.  1995. 
Linda  Rosenstock. 

Director.  National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease  Control 
and  Prevention  (CPC). 
|FR  Doc.  95-6861  Filed  3-20-95;  8:45  ami 
BILUNG  COOE  41W-19-P 


Food  and  Drug  Administration 
[Docket  No.  95G-0039] 

Degussa  Corp.;  Filing  of  Petition  for 
Affirmation  of  GRAS  Status 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Degussa  Corp.  has  filed  a  petition 
(GRAS  2419)  proposing  that 
hydrophobic  silica,  prepared  by  the 
hydrophobization  of  silicon  dioxide 
with  dichlorodimethyl-silane.  be 
affirmed  as  generally  recognized  as  safe 
(GRAS)  as  an  anticaking/ free-flow  agent 
in  vitamin  preparations  for  animal  feed. 
DATES:  Written  comments  by  June  5. 
1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Farklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  J.  D. 
McCurdy.  Center  for  Veterinary 
Medicine  (HFV-226).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1731. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  201(s).  409(b)(5)  (21  U.S.C.  321(s) 
and  348(b)(5))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  570.35 
(21  CFR  570.35).  notice  is  given  that 
Degussa  Corp.,  c/o  Counsel  for 
Petitioner,  Jerome  H.  Heckman,  Keller, 
and  Heckman,  1001  G  St.  NAV.,  Suite 
500  West,  Washington,  DC  20001,  has 
filed  a  petition  (GRASP  2419)  proposing 
that  hydrophobic  silica,  prepared  by  the 
hydrophobization  of  silicon  dioxide 
with  dichlorodimethyl-silane,  be 
affirmed  as  GRAS  as  an  anticaking/free- 
flow  agent  in  vitamin  preparations  for 
animal  feed. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  570.30  (21 


CFR  570.30)  and  570.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may.  on  or  before 
June  5.  1995.  review  the  petition  and 
file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is. 
or  is  not.  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)).  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and 

received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  8. 1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  95-6918  Filed  3-20-95;  8:45  am) 

BILUNG  COOE  4160-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
amendment  to  the  notice  of  meeting  of 
the  Arthritis  Advisory  Committee.  This 
meeting  was  announced  in  the  Federal 
Register  of  February  17, 1995  (60  FR 
9338).  This  amendment  is  being  made  to 
announce  the  cancellation  of  the  open 
committee  discussion  portion  of  the 
meeting  and  adjustment  of  the  starting 
time.  There  are  no  other  changes.  This 


amendment  will  be  announced  at  the 
begirming  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Isaac  F.  Roubein,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
5455.  or  FDA  Advisory  Committee 
Information  Hotline.  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area).  Arthritis  Advisory  Committee, 
code  12532. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  17.  1995 
(60  FR  9338),  FDA  announced  that  the 
Arthritis  Advisory  Committee  would 
hold  a  meeting  on  March  27, 1995. 

On  page  9338,  column  2,  the  "Date, 
time,  and  place"  portion  is  amended  to 
read  as  follows: 

Date,  time,  and  place.  March  27, 
1995,  9  a.m..  Holiday  Inn — Silver 
Spring,  Silver  Room,  8777  Georgia  Ave., 
Silver  Spring,  MD. 

On  page  9338,  column  2,  the  "Type  of 
meeting  and  contact  person"  portion  is 
amended  to  read  as  follows: 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  closed  committee 
deliberations,  10  a.m.  to  4  p.m.;  Isaac  F. 
Roubein,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Arthritis  Advisory  Committee,  code 
12532. 

Dated:  March  16, 1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  95-7068  Filed  3-17-95:  3:46  pm) 

BILLING  COOE  4160-Ot-F 


Advisory  Committee  Meetings; 
Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Nonprescription  Drugs  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
February  17,  1995  (60  FR  9335  at  9336). 
The  amendment  is  being  made  to 
announce  the  cancellation  of  the  joint 
session  with  the  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee; 
the  cancellation  of  the  session  with 


Pulmonary -Allergy  Drugs  Advisory 
Committee  representation;  the  addition 
of  joint  sessions  with  the 
Gastrointestinal  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee;  the  addition  of  closed 
sessions  to  the  agenda  and  consequent 
adjustment  in  times;  and  the  correction 
of  the  new  drug  application  (NDA) 
number  announced  under  open 
committee  discussion  scheduled  for 
March  28, 1995.  There  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger  or  Liz  Ortuzar,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-5455.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area).  Nonprescription 
Drugs  Advisory  Committee,  code  12541. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Februarj- 17,  1995, 
FDA  announced  that  the 
Nonprescription  Drugs  Advisory 
Committee  would  hold  a  joint  meeting 
with  the  Dermatologic  and  Ophthalmic 
Drugs  Advisory  Committee,  followed  by 
a  session  with  the  Pulmonary-Allergy 
Drugs  Advisory  Committee 
representation,  and  a  joint  meeting  with 
the  Arthritis  Advisory  Committee  on 
March  27  and  28,  1995. 

On  page  9336.  in  column  2,  the  "Date, 
time,  and  place"  portion  of  this  meeting 
is  amended  as  follows: 

Date,  time,  and  place.  March  27. 
1995.  1  p.m.,  and  March  28,  1995,  8  a. 
m.,  Parklawn  Bldg..  conference  rooms  D 
and  E.  5600  Fishers  Lane.  Rockville, 
MD. 

On  page  9336,  in  column  2,  the  "Type 
of  meeting  and  contact  person"  portion 
of  this  meeting  is  amended  as  follows: 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  March  27, 
1995, 1  p.m.  to  3  p.m.;  open  public 
hearing,  3  p.m.  to  3:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  3:30 
p.m.  to  5  p.m.;  closed  committee 
deliberations  for  the  Nonprescription 
Drugs  Advisory  Committee  only.  5  p.m. 
to  6  p.m.;  open  committee  discussion. 
March  28, 1995,  8  a.m.  to  11:30  a.m.; 
open  public  hearing,  11:30  a.m.  to  12 
m..  unless  public  participation  does  not 
last  that  long;  joint  closed  committee 
deliberations.  12  m.  to  12:30  p.m.;  open 
committee  discussion.  12:30  p.m.  to  4 
p.m.;  Lee  L.  Zwanziger  or  Liz  Ortuzar. 
Center  for  Drug  Evaluation  and  Research 
(HFI>-9).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 


Rockville.  MD  20857.  301-443-5455.  or 
FDA  Advisory  Committee  Information 
Hotline.  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area), 
Nonprescription  Drugs  Advisory 
Committee,  code  12541. 

On  page  9336,  in  column  2.  the 
"  General  function  of  the  committees' 
portion  is  amended  as  follows: 

General  function  of  the  committees. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Gastrointestinal  Drugs 
Advisory  Committee  reviews  and         , 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
gastrointestinal  diseases.  The  Arthritis 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
arthritic  conditions. 

On  page  9336.  in  column  3.  the 
"Open  committee  discussion"  portion  is 
amended  as  follows: 

Open  committee  discussion.  On 
March  27. 1995.  the  Nonprescription 
Drugs  Advisory  Committee  and  the 
Gastrointestinal  Drugs  Advisory 
Committee  will  discuss  SmithKline 
Beecham's  NDA  20-238  for  over-the- 
counter  (OTC)  TagametCS)  (cimetidine) 
tablets  for  the  treatment  of  heartburn. 
On  the  morning  of  March  28. 1995.  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  will  discuss  data  relevant  to 
NDA  20-516  for  ibuprofen  suspension 
(Motrin®.  McNeil  Consumer  Products) 
for  the  treatment  of  fever  and  of  pain  in 
children  between  2  and  12  years  of  age. 
On  the  afternoon  of  March  28,  1995,  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  will  discuss 
recommendations  regarding  appropriate 
OTC  indication(s)  for  muscle  relaxants, 
OTC  dose(s)  and  duration  of  use,  safety 
profiles,  abuse  potential,  and 
pharmacokinetic  information. 

After  the  "Open  committee 
discussion"  portion,  a  "Closed 
committee  deliberations"  portion  is 
added  as  follows: 

Closed  committee  deliberations.  On 
March  27  and  28,  1995,  the  committees 
will  discuss  trade  secret  and/or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications.  These  portions  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 


Each  public  advisory  committee 
meeting  listed  above  may  have  as  iiKinv 
as  four  separable  portions:  (1)  An  oprn 
public  hearing,  (2)  an  open  committer; 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committro 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open' 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FD.^s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedun-s 
for  electronic  media  coverage  of  FD.A's 
public  administrative  proceedings, 
including  hearings  before  public 
advisor\'  committees  under  21  CFR  p.irt 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  mciii.i 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  publishfii 
in  this  Federal  Register  notice.  Chan.s;»>s 
in  the  agenda  will  be  announced  at  tlio 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  vvishos  lu 
be  assured  of  the  right  to  make  an  or.il 
presentation  at  the  open  public  heariiit; 
portion  of  a  meeting  shall  inform  thi- 
contact  person  listed  above,  either  or  il|y 
or  in  writing,  prior  to  the  meeting.  .Any 
person  attending  the  hearing  who  (ini-s 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Offit  e 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
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Fishers  Lane.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  {HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2,  10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  bo  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  or«iinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  Ukely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
ag«;ncy;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
whore  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 


preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  trom 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  16. 1995 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  95-7069  Filed  3-17-95;  3:46  pml 
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Health  Care  Financing  Administration 

Office  of  Research  and 
Demonstrations;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register.  Vol.  59.  No.  60.  pp.  14642-43. 
dated  Tuesday.  March  29.  1994)  is 
amended  to  reflect  various  changes 
resulting  from  the  streamlining  and 
reorganization  of  the  Office  of  Research 
and  Demonstrations  (ORD). 

These  changes  abolish  the  current 
ORD  substructure  which  consists  of 
three  subordinate  offices  and  one  staff, 
and  establish  a  new  substructure  which 
consists  of  four  subordinate  offices  and 
two  subordinate  staffs.  These  changes 
will  realign  all  current  ORD  functions 
into  the  following  activity  areas: 
information  dissemination;  financial, 
administrative,  and  procurement 
support;  state  health  reform 
demonstrations;  payment,  delivery,  and 
financing  research  and  demonstrations: 
beneficiary  related  research  and 
demonstrations;  and  ORD  program 
support  activities. 

Tne  specific  changes  to  Part  F  are: 

•  Section  F.10.C.3.a.  through  Section 
F.10.C.3.c.(2)  is  deleted  in  its  entirety 
and  replaced  by  the  following  revised 
functional  statements.  The  new  sections 
F.IO  C.3.a  through  F.10.C.3.f.(2)  read  as 
follows: 


A.  Dissemination  Staff  (FKB-2) 

•  Produces  and  distributes  ORD 
publications,  such  as  the  Health  Care 
Financing  Review,  Status  Report, 
Publications  Catalog,  and  Reports  to 
Congress. 

•  Coordinates  ORD's  input  for  the 
annual  HCFA  Report  to  Congress. 

•  Markets  materials,  including 
electronically  produced  data  and 
publications  to  consumers,  customers 
and  other  individuals  or  organizations. 

•  Develops  new  dissemination 
strategies  that  encourage  the  adoption 
and  diffusion  of  innovations  in  health 
care  financing  and  delivery. 

•  Manages  internal  and  external 
inquiries. 

•  Provides  conference  support. 

•  Provides  technical  and  editorial 
support  services. 

•  Coordinates  with  the  Government 
Printing  Office  and  the  National 
Technical  Information  Ser\'ice. 

•  Maintains  resource  material  for 
internal  use. 

•  Develops  and  disseminates  internal 
communications  and  operational 
procedures. 

•  Reviews,  coordinates  and  serves  as 
liaison  for  administrative 
correspondence. 

B.  Financial,  Administrative  and 
Procurement  Staff  (FKB-3) 

•  Plans,  directs  and  implements  a 
comprehensive  office- wide  human 
resources  and  employee  development 
program. 

•  Coordinates  ORD's  section  of  the 
HCFA  strategic  plan. 

•  Coordinates  the  Federal  Managers 
Financial  Integrity  Act. 

•  Plans,  directs  and  implements 
office-wide  facilities  and  property 
management  programs. 

•  Plans,  directs  and  implements 
comprehensive  office- wide  budget  and 
financial  management  programs. 

•  Coordi.iates  grants,  contracts, 
cooperative  agreements  and  waiver 
activities. 

•  Plans  and  develops  ORD's 
Acquisition  Planning  Document. 

•  Develops  and  implements  the  ORD 
Waiver  Compendium. 

•  Manages  Freedom  of  Information 
and  Privacy  Act  issues. 

C.  Office  of  State  Heahh  Reform 
Demonstrations  (FKB4) 

•  Conducts  research,  demonstrations 
and  evaluations  to  support  the 
development  and  implementation  of 
State  health  and  welfare  reform 
demonstrations. 

•  In  partnership  with  otlier  HCFA 
bureaus  and  DHHS  offices,  directs  the 


Department's  response  to  all  aspects  of 
the  State's  proposal  and  any  proposed 
changes  to  ongoing  demonstration 
activities. 

•  Monitors  ongoing  operations  of  the 
State's  demonstration  in  partnership 
with  other  HCFA  bureaus  and  regional 
offices. 

•  Funds  technical  assistance  to  States 
in  the  implementation  and  evaluation  of 
these  programs. 

D.  Office  of  Payment  and  Delivery 
Research  and  Demonstrations  (FKB5) 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  of  managed  care  and  other 
delivery  systems  including  studies 
supporting  the  development  of 
associated  payment  systems  and  the 
development  of  infrastructure  in 
underserved  areas. 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  of  broad  reforms  of  the 
Medicare  and  Medicaid  programs, 
studies  to  evaluate  the  impact  of 
proposals  for  reform  of  the  health  care 
system  and  studies  of  health  care 
financing  systems. 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  to  support  the  development, 
implementation  and  refinement  of 
payment  policies  including  the 
extension  of  existing  payment  systems 
to  excluded  providers  and  other  payers. 

•  Directs  and  performs  analyses  to 
assist  in  delivery  and  systems  reform 
and  payment  policy  development. 

D.(l)  Division  of  Dehvery  Systems  and 
Financing  (FKB51) 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  of  managed  care  and 
other  delivery  systems  including  the 
development  of  infrastructure  in 
underserved  areas  (rural/inner-city 
areas). 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  to  support  the 
development  and  implementation  of 
payment  systems  associated  with 
dehvery  and  systems  reform. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  to  develop  and 
implement  patient  and  other 
classification  systems,  including  risk 
adjustment  methodologies,  for  new 
delivery  and  payment  systems. 

•  Conducts  intramural  and 
extraminral  research,  demonstrations 
and  evaluations  of  broad  reforms  of  the 
Medicare  and  Medicaid  programs. 

•  Conducts  intramural  and 
extramural  research  studies  to  evaluate 


the  impact  of  proposals  for  reform  of  the 
health  care  system. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  of  health  care  financing 
issues. 

•  Performs  analyses  to  assist  in 
delivery  and  systems  reform  policy 
development. 

D.(2)  Division  of  Payment  Systems 
(FKB52) 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  to  support  the 
development,  implementation  and 
refinement  of  payment  policy  for 
hospitals,  physicians,  drugs,  outpatient 
facilities,  skilled  nursing  facilities, 
home  health  agencies  and  other 
providers. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  to  support  the 
extension  of  payment  systems  to 
excluded  providers  and  to  other  payers. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  to  develop  and 

I  implement  patient  and  other 
classifications  for  payment  systems. 

•  Conducts  intr£unural  and 
extramural  research  studies  of  the 
impact  of  payment  systems  on  providers 
and  other  payers. 

•  Conducts  intramural  and 
extramural  research  studies  on 
developments/changes  in  the  health 
care  sector  and  evaluate  the 
implications  for  payment  policy. 

•  Assists  in  the  development  and 
implementation  of  payment  policies  to 
expand  access  and  develpp 
infrastructure  in  underserved  areas 
(rural/inner-city  areas). 

•  Performs  analyses  to  assist  in 
payment  policy  development. 

E.  Office  of  Beneficiary  and  Program 
Research  and  Demonstrations  (FKB6) 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  on  the  Medicare  and 
Medicaid  programs  and  beneficiarv 
populations  that  include,  but  are  not 
limited  to,  maternal  and  child  health. 
End  Stage  Renal  Disease  (ESRD). 
persons  with  Acquired  Immune 
Deficiency  Syndrome  (AIDS),  prescribed 
drugs,  persons  with  cancer,  persons 
with  mental  and  physical  chronic 
disease  and  disabilities,  where  the 
issues  to  be  studied  include,  but  are  not 
limited  to,  health  status  and  outcomes, 
information,  eligibility,  service  use. 
access  to  care,  coverage,  expenditures 
and  quality  of  care. 

•  Directs  intramural  and  extramural 
studies  on  the  impact  of  existing  and 


new  HCFA  programs  and  payment 
systems  on  the  beneficiaries. 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  on  ways  to  improve  the 
decision-making  process  by  which 
consumers  select  health  insurance 
coverage,  providers  and  treatments,  and 
beneficiary  satisfaction. 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  related  to  new  measures  of 
quality  of  care. 

•  Directs  intramural  and  extramural 
research,  demonstrations  and 
evaluations  to  support  coverage  polii:y 
for  new  and  existing  technology  and 
procedures. 

•  Directs  and  performs  the  polirv 
analyses  of  findings  on  issues  that  affect 
beneficiary  populations  and  prograhis. 

E.(l)  Division  of  Health,  Information 
and  Outcomes  (FKB61) 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  related  to  issues  that 
affect  the  health  status,  outcomes, 
eligibility,  access  to.  and  use  and  costs 
of  services  for  Medicare  and  Medic  aiil 
beneficiaries  and  special  populations, 
such  as.  maternal  and  child  health, 
persons  with  .-MDS  and  rnncer  patiivMs. 

•  Conducts  intramural  and 
extramural  rt!search.  demonstrations 
and  evaluations  related  to  issues  that 
affect  the  ESRD  program. 

•  Conduc:ts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  related  to  benefic  i.irv 
satisfaction. 

•  Conducts  intramural  and 
extramural  studies  on  the  impact  of 
existing  and  new  HCFA  programs  and 
payment  systems  on  the  beneficiaries. 

•  Conducts  intramural  and 
extramural  research,  denionstratiur.s 
and  evaluations  on  ways  to  improvi'  !he 
decision-making  process  by  which 
consumers  select  health  msurancc 
coverage,  providers  and  treatments. 

•  Carries  out  and  analyzes  the  results 
of  the  Medicare  Health  Status  Registry 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluaticms  on  health  information 
for  providcTs. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  related  to  new  me.isures 
of  quality  of  care  (not  related  to  the  .iged 
and  disabled). 

•  Conducts  intramural  and 
extramural  research,  deinonstratio:;-. 
and  evaluations  to  support  covt^ra. •• 
policy  for  new  and  existinj; 
technologies,  procedures  and 
pharmaceuticals. 
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•  Analyzes  the  policy  implications  of 
findings  on  health,  information, 
outcomes,  access,  coverage  and  quality. 

E.(2)  Division  of  Aging  and  Disability 
{FKB62) 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  on  issues  that  aHiect 
program  eligibility  for  populations  that 
include  persons  with  mental  and 
physical  chronic  disease  and 
disabilities. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  on  issues  that  affect 
coverage  for  populations  that  include 
persons  with  mental  and  physical 
chronic  disease  and  disabilities. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  on  issues  that  affect 
cost  of  care  for  populations  that  include 
persons  with  mental  and  physical 
chronic  disease  and  disabilities. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  on  issues  that  affect 
access  to  care  for  populations  that 
include  persons  with  mental  and 
physical  chronic  disease  and 
disabilities. 

•  Conducts  intramural  smd 
extramural  research,  demonstrations 
and  evaluations  on  issues  that  affect 
quality  of  health  and  long-term  care 
services  for  populations  that  include 
persons  with  mental  and  physical 
chronic  disease  and  disabilities. 

•  Conducts  intramural  and 
extramural  research,  demonstrations 
and  evaluations  related  to  new  measures 
of  quality  of  care  for  populations  that 
include  persons  with  mental  and 
physical  chronic  disease  and 
disabilities. 

•  Analyzes  trends  in  long-term  care 
programs  and  market  characteristics. 

•  Analyzes  the  policy  implications  of 
findings  on  issues  that  affect  aging  and 
disability. 

F.  Office  of  Research  and 
Demonstrations  Supp>ort  (FKB7) 

•  Directs  the  Fiscal  Intermediary  and 
Carrier  activities  for  demonstrations. 

•  Directs  the  development, 
implementation  and  ongoing  operations 
of  demonstrations. 

•  Directs  the  design  and  development 
of  pa>Tnent  methodologies  for 
demonstrations,  special  cost  reports  and 
operational  manuals. 

•  Directs  the  design,  development 
and  implementation  of  mainframe  and 
personal  computer  (PC)  based  claims 
processing  systems  and  collation  of 
evaluation  data. 

•  Directs  the  development  of  data 
programs  to  monitor  and  evaluate  trends 


in  Medicare/Medicaid  and  the  health 
care  system. 

•  Oversees  programming  and  dataset 
technical  assistance. 

•  Directs  the  control  and  support  for 
PC's,  local  area  networks  (LAN's), 
computer  communications  and 
mainframe  computer  hardware/software 
packages. 

•  Participates  with  the  Bureau  of  Data 
Management  and  Strategy  (BDMS)  in 
providing  support  and  access  to  HCFA's 
data  bases  as  required  by  research  and 
demonstration  activities. 

F.(l)  Division  of  Demonstrations 
Support  (FKB71) 

•  Serves  as  Fiscal  Intermediary  and 
Carrier  for  demonstrations. 

•  Participates  in  the  development, 
implementation  and  ongoing  operations 
of  demonstrations. 

•  Designs  and  develops  payment 
methodologies  when  needed  for 
demonstrations  and  studies,  such  as 
special  cost  reports,  special  operational 
manuals  and  participates  in  facilitating 
demonstrations. 

•  Designs,  develops  and  implements  ' 
mainframe  and  PC  claims  processing 
systems  and  collates  data  for 
evaluations. 

•  Conducts  on-site  audits  of 
submitted  costs  reports  and  validates 
services  rendered. 

F.(2)  Division  of  Data  Systems 
Resources  (FKB72) 

•  Develops,  manages  and  maintains  a 
variety  of  data  programs  to  monitor  and 
evaluate  trends  in  Medicare/Medicaid 
and  the  health  care  system. 

•  Provides  and  participates  in  a 
variety  of  data  support  activities  related 
to  quality  control  and  data  verification. 

•  Provides  programming  and  dataset 
technical  assistance. 

•  Provides  control  and  support  for 
PCs,  LAN,  computer  communications 
and  mainframe  computer  hardware/ 
software  packages. 

•  Participates  with  BDMS  in 
providing  necessary  support  and  access 
to  HCFA's  data  bases  as  required  by 
research  and  demonstration  activities. 

•  Coordinates  ORD's  participation  in 
computer-based  systems. 

•  Designs  and  develops  a  variety  of 
analytic  data  bases. 

Dated:  March  8,  1995. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 

Administration. 

|FR  Doc  95-6885  Filed  3-20-95;  8:45  nml 

BILLING  CODE  412(M)1-{> 


National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  Agreement 
(CRAOA)  for  the  Scientific  and 
Commercial  Development  of 
Diagnostic  and/or  Therapeutic  Agents 
for  Hyperpigmentary.  Lesions 

agency:  National  Institutes  of  Health. 
PHS.  DHHS. 
action:  Notice. 

summary:  The  National  Cancer  Institute 
(NCI),  seeks  a  pharmaceutical  or 
cosmetic  company  that  can  effectively 
pursue  the  scientific  and  commercial 
generation  and  development  of  agents 
inhibiting  pigmentation.  The  project  is 
of  scientific  importance  since  it  will 
characterize  mechanisms  whereby 
melanocyte  function  is  compromised  to 
produce  hyperpigmented  lesions.  As 
such,  this  research  will  seek  to  provide 
insights  into  mechanisms  responsible 
for  clinically  abnormal 
hyperpigmentation  such  as  occurs  in 
postinflammatory  hyperpigmentation 
and  other  pigmentary  diseases.  NCI  has 
successfully  characterized  the 
melanogenetic  functions  of  several 
pigmentary  genes  that  are  important  to 
the  regulation  of  mammahan 
pigmentation.  The  NCI  has  produced  a 
number  of  specific  antibodies  which 
recognize  those  gene  products  as  well  as 
a  number  of  oligonucleotides  and 
cDNAs  whereby  expression  of  their 
encoding  genes  can  be  quantitated.  The 
selected  sponsor  vdll  collaborate  in  a 
project  aimed  at  using  those  probes  to 
characterize  melanocyte  function  in 
hyperpigmentary  conditions  and  to 
develop  agents  useful  commercially  to 
dovra  regulate  melanogenic  function. 
ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Mark  Noel  or  Bert  Zbar 
(Telephone  (301)  496-0477,  Facsimile 
(301)  402-2117),  Office  of  Technology 
Development,  National  Cancer  Institute, 
Bldg  31,  Room  4A49.  National  Institutes 
of  Health,  9000  Rockville  Pike. 
Bethesda.  MD  20892 
DATES:  Proposals  must  be  received  at  the 
above  address  by  no  later  than  Mav  22. 
1995. 

SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreemeni"  or  "CR,ADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  10, 1987  to  collaborate  on  the 
specific  research  project  described 
below. 

The  NCI  is  seeking  a  pharmaceutical 
or  cosmetic  company  which  can  lend 


resources  and  scientific  expertise  to  a 
project  aimed  at  idient£fyiDg 
mechanisms  Ksponsibto  ix  aimanaai 
meknocytfl  ^uctioc  in  fli«i*-^j 
hyperpigmentary  conditions.  Littlie  is 
known  about  the  level  o£  abnormdl 
function  of  melanocytes  ia  a  number  of 
clinical  conditions  of 
hyperpigmentation,  such  as  occurs  in 
postinQammation,  wound  healing  and/ 
or  photodamaged/age  pigmepted 
lesions.  This  proposed  study  will 
employ  a  number  of  antibodies  specific 
for  melanogenic  proteins  to  examine 
melanocyte  function,  and  thus  levels  o£ 
melanogenic  protein  expression,  in  such 
lesions.  DNA  probes  specific  for  the 
encoding  genes  will  be  used  to 
characterize  the  level  of  abnormal 
regulation  of  any  gene  products  so 
identified.  Approaches  will  be  designed 
to  attempt  to  correct  almormal 
expression  of  such  genes,  or  the 
function  of  their  encoded  proteins  and 
thus  down-regulate  pigmentation  in 
vitro,  with  the  ultimate  goal  of 
developing  commercially  asefiil 
therapeutic  agents  to  treat  conditions  of 
epidermal  hyperpigmentation.  Since 
pigment  production  is  inherently 
associated  writh  photoprotection  against 
UV-induced  carcinogenesis,  fiirther 
benefit  of  these  studies  towards 
photoprotection  may  evolve.  The 
CRADA  will  allow  the  selected  partner 
to  provide  expertise  and  resources,  in 
collaboration  with  NCL  for  the 
preclinical  development  of  agents  useful 
in  the  treatment  of  epidermal 
hyjjerpigmentary  conditions.  Further 
clinical  development  of  such  agents 
may  also  be  made  subject  to  this 
agreement,  or  a  separate  agreement  at  a 
later  date,  and  upon  mutual  agreement 
of  the  parties. 

The  expected  duration  of  the  GRADA 
will  be  three  (3)  to  five  (5)  years. 

The  role  of  the  National  Cancer 
Institute,  the  Division  of  Cancer  Biology, 
Diagnosis  and  Centers  includes: 

1.  NQ  will  provide  specific  antibodies 
and  probes  useful  to  examine 
expression  of  pigmentary  genes  in 
hjrperpigmented  tissues. 

2.  NCI  will  perform  enz3rmatic  assays 
that  measure  melanogenic  protein 
function  in  hyperpigmented  tissues. 

3.  NCI  will  ejramine  melanocyte 
function  via  expression  of  pigmentary 
genes  in  hyperpigmentary  lesions. 

4.  NCI  will  screen  potential  inhibitors  or 
down-regulators  of  melanogenic 
activity  using  in  vitro  techniques  with 
melanocytes  in  culture. 

5.  NCI  will  collaborate  with  the 
corporate  partner  on  the  design  of 
experiments  anxf  evalutation  of 
results. 


Tbe  role  of  die  successful  onporate 
partner  will  includer 

1.  Supply  expertise  ifi  melBnec3[te 
function  in  hyperpigmentary 
disorders. 

2.  Supply  potential  melanogenic 
inhibitors  ordtrwn-regulators  of 
melanogenic  activity  for  testing. 

3.  Provide  funds  to  support  a 
postdoctoral  fellow  and  associated 
expenses  of  the  study. 

4.  The  corporate  partner  wiU  collaisorate 
writh  the  NCI  on  the  design  of 
experiments  and  the  evaluation  of 

results. 

Criteria,  for  choosing  the  collaboiatiflg 
company  will  include: 

1 .  Experience  in  the  study  of 
hyperpigmentary  disorders. 

2.  Ability  to  provide  adequate  amounts 
of  potential  melanogenic  inhibitors  or 
down  regulators  of  melanogenic 
activity  for  the  preclinical  studies 
which  are  subject  to  the  research  plan. 

3.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutical  and/or  cosmetic 
products,  ineludiflg  experience  with 
the  regulatory  approval  process  and 
vrith  the  FDA. 

4.  Willingness  to  cooperate  with  the  NCI 
in  the  collection,  evaluation, 
maintenance  and  publication  of  data 
from  the  investigation. 

5.  Willingness  to  share  costs  of  the 
laboratory  studies. 

6.  An  agreement  to  be  bound  by  DHHS 
rules  involving  the  use  of  human  and 
animal  subjects,  and  human  tissue. 

7.  Provisions  for  equitable  distribution 
of  patent  rights  to  any  inventions. 
Generally  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  virith  (1) 
an  irrevocable,  nonexclusive,  royalty- 
free  license  to  the  Government  (vrhen 
a  company  employee  is  the  sole 
inventor)  or  (2)  an  option  to  negotiate 
an  exclusive  or  nonexclusive  license 
to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  inventor  or 
where  a  joint  invention  arises) 

Thomas  Mays, 

Director.  Office  of  Technology  Development, 
National  Cancer  Institute. 

IFR  Doa  95-6855  Filed  1-20-95;  8:45  ami 
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National  Institute  of  El . 

Health  SciencM:  OpporUMtty  for  a 
Cooperative  ResMrcb  aad 
Development  AgreMMol  (CRAOA^ 
or  Licensing  Opportuaity  for 
PrepacaUve  Two  Mmanatonal  Gel 
Electrophoresis  Sy^am 

agency:  National  Instiruteof 
EnTironmental  HeeKh  Sciences, 
National  Institutes  of  Heallh,  PHS, 
DHHS. 
ACTION:  NoUce. 


SUMMARY:  The  Natimal  faotitutn  ai 
Health  (NIH)  is  seeidng  CRADA  partners 
and/or  licensees  bx  the  farther 
development,  evaluation,  and 
commercialization  of  a  Pieparative  Two 
Dimensional  Gel  Electrophoresis  System 
(U.S.  Patent  Applic^oo  Serial  No.' 08/ 
243,643,  filed  May  16,  1994)  for  protein 
analysis  and  characterization.  The 
National  Institute  of  Environmental 
Health  Sciences  has  also  determined 
that  the  developed  technology  can  be 
utilized  in  other  scientific  areas.  The 
invention  claimed  in  the  above- 
referenced  patent  apptication  is 
available  for  either  further  development 
under  a  CR.\DA  and/er  exclusive  or 
non-exclusive  licensing  (in  accordance 
with  35  use  207  and  37  CFR  part  404) 
for  the  applications  described  below 
under  SUPPLBNENTARY  V^ORMATKJN. 
ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  may  be 
addressed  to  Dr.  B.  Alex  Merrick, 
NIEHS.  Mail  Drop  D4-03,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (Telephone:  919/541-1531;  Fax: 
919/541^704;  Email: 
MERRICKiSNIEHS.NIH.GOV).  CRADA 
proposals  must  be  received  by  the  date 
specified  below. 

Licensing  proposals  and  questions 
about  this  opportimity  should  be 
addressed  to:  David  Sadowski,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard, 
Rockville.  MD  20852  (Telephone:  301/ 
496-7735  ext.  288;  Fax:  301/402-0220). 

Information  on  the  patent  application 
and  pertinent  information  not  yet 
publicly  described  can  be  obtained 
under  a  Confidential  Disclosure 
Agreement.  Respondees  interested  in 
licensing  the  invention(s)  will  be 
required  to  submit  an  Application  for 
License  to  Public  Health  Service 
Inventions.  Respondees  interested  in 
submitting  a  CR.ADA  proposal  should  be 
aware  that  it  may  be  necessary  to  secure 
a  license  to  the  above  patent  rights  in 
order  to  commercialize  products  arising 
from  a  CRADA  agreement. 
DATES:  Capability  statements/CRADA 
proposals  must  be  received  by  NIH  on 
or  before  May  22.  1995.  There  is  no 
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deadline  by  which  license  applications 
must  be  received. 
SUPPLEMEI«TARY  INFORMATION: 

The  National  Institute  of 
Environmental  Health  Sciences  has 
developed  procedures  and  a  prototype 
device  for  isolation  of  proteins  from 
complex  mixtures  for  protein 
sequencing.  The  system  serves  as  a  one- 
step  purification  method  for  isolation  of 
biologically  relevant  proteins  affected 
by  disease  or  experimental  treatment 
and  has  been  described  in 
Electrophoresis  15,535-545.1994.  The 
system  includes  a  preparative  isoelectric 
focusing  device  for  separation  of 
proteins  by  charge,  a  glass  mold  for 
preparative  polyacrylamide  gel 
separation  by  mass  and  a  protocol  for 
use. 

The  commercial  advantage  of  the 
Preparative  Two  Dimensional  Gel 
Electrophoresis  system  is  to  separate 
and  isolate  sufficient  amounts  of 
individual  protein  for  sequencing  in  a 
powerful  one-step  purification  method. 
The  Preparative  Two  Dimensional  Gel 
Electrophoresis  system  can  resolve 
individual  proteins  by  charge  and  mass 
from  up  to  1  to  2  mg  of  unpurified 
starting  material  from  protein  mixtures. 
Current  devices  for  two  dimensional  gel 
electrophoresis  are  generally  for 
analytical  scale  work  and  are  not 
physically  or  procedurally  adapted  to 
accommodate  preparative  sample  loads. 
Although  other  preparative 
electrophoresis  devices  do  exist,  they 
separate  by  either  mass  or  charge  alone 
and  function  as  stand-alone  units 
without  ready  integration  into 
additional  systems  for  resolution  of 
individual  proteins. 

The  developed  technology  has 
applications  for  protein  sequencing, 
protein  immunization  for  antibody 
production,  immunostaining  and  other 
modes  of  protein  characterization. 
Although  the  system  has  been  tested 
and  is  operational,  some  refmements  in 
protein  resolution  are  still  possible 
which  may  involve  procedural,  reagent 
or  equipment  modifications. 

The  CRADA  awardees  will  have  an 
option  to  negotiate  for  an  exclusive 
license  to  market  and  commercialize 
any  new  technology  developed  within 
the  scope  of  the  CRADA  research  plan 
for  the  Preparative  Two  Dimensional 
Gel  Electrophoresis  System.  This 
CRADA  may  be  directed  toward  the  co- 
development  of  improved  preparative 
electrophoresis  equipment  and 
pertinent  procedures. 

Roles  of  NIEHS 

1.  Provide  design  and  speciHcations 
of  an  operating  prototype  device, 
provide  a  protocol  for  prototype 


operation,  provide  user  expertise,  and 
assist  in  beta  testing. 

2.  Work  cooperatively  with  the 
company(s)  to  determine  the  market 
potential  for  the  Preparative  Two 
Dimensional  Gel  Electrophoresis  system 
and  to  refine  the  prototype  system. 

Roles  of  the  CRADA  Partner 

1.  Provide  expertise  in  application 
and  commercial-oriented  separation 
systems. 

2.  Develop  plan  for  production, 
testing  and  commercialization  of 
Preparative  Two  Dimensional  Gel 
Electrophoresis  system. 

Selection  criteria  for  choosing  the 
CRADA  partner(s)  will  include,  but  will 
not  be  limited  to  the  following: 

1.  Experience  in  manufacturing 
electrophoresis  devices  or  related 
separation  technologies. 

2.  Capability  to  develop,  implement 
and  manage  the  product 
commercialization  so  as  to  ensure  the 
dissemination  of  the  technology(s)  to 
research  or  health  care  services. 

3.  Ability  to  cost  share  for  production 
and  testing  of  a  preparative  two- 
dimensional  gel  electrophoresis  device. 

Dated:  March  13, 1995. 

Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

IFR  Doc.  95-0854  Filed  3-20-95;  8:45  am) 

BILLING  CODE  4140-01-P 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  NHLBI  SEP  on  Blood 
Diseases. 

Dates  of  Meeting:  April  27-28, 1995. 

Time  of  Meeting:  9  ajn. 

Place  of  Meeting:  National  Institutes  of 
Health,  Natcher  Building,  Building  45,  Lower 
Level  Room  D.  Bethesda,  Mar>-land. 

Agenda:  The  panel  will  review  the  current 
status  of  research  in  the  designated  areas, 
identify  gaps  and  make  recommendations 
regarding  opportunities  and  priorities  for 
future  contract  or  grant  solicitations. 

Contact  Person:  Dr.  Fann  Harding,  7550 
Wisconsin  Avenue,  Room  5A08.  Bethesda. 
Marjland  20892.  (301)  496-1817. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  March  14, 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 

National  Institutes  of  Health. 

IFR  Doc.  95-6851  Filed  3-20-95:  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Response  and  Adaptation  to 
Exercise-lJnit  II  (Telephone  Conference  Call). 

Date:  April  6, 1995. 

Time;  1  p.m. 

Place:  5333  Westbard  Avenue,  Room  552. 
Bethesda,  Maryland. 

Contact  Person:  S.  Charles  Selden,  Ph.D.. 
5333  Westbard  Avenue,  Room  552,  Bethesda. 
Maryland  20892,  (301)  594-7476. 

Purpose/ Agenda :To  review  aiid  evaluate 
grant  applications. 

Name  of  SEP:  The  Insulin  in  Resistance 
Atherosclerosis  Study  (IRAS). 

Date:  April  18, 1995. 

Time;  12:30  p.m. 

P/ace;  Crystal  Gateway  Marriott,  Arlington, 
Virginia. 

Contact  Person:  David  Monsees,  Jr.,  Ph.D., 
5333  Westbard  Avenue,  Room  550,  Bethesda, 
Maryland  20892,  (301)  594-7450. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  March  14, 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
National  Institutes  of  Health. 
(FR  Doc.  95-6850  Filed  3-20-95:  8:45  am) 
BILLING  COOE  4140-01-M 


RmmtcH  eaaata;  Ctoaetf 


Division  of 
Meeting 

Piu^uant  to  Section  TOCd)  of  the 
Federal  Advisory  Committee  Act,,  as 
amended  (5  U.S.C.  Appendix  2i,  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP),  meeting: 

Purpose/zlgfiiida.-  Tocevisw  iodlvidual 
grant  applications. 

MjjTie  of  SEP:  Multidisciplinary  Sciences. 

Date:  April  7. 1995. 

Time:  9:30  a.m. 

Plae9:  Hyatt  Regency,  Bethesda,  MD. 

Contact  PBrson:  Dr.  Catfaariae  Wingate. 
Scientific  Ravisw  Admin.  5333  Westt>ard 
Avenue.  Room  357,  Bedwsda,  MD  2089Z., 
(301)  594-7295. 

The  meeting  will  be  dosed  in  accordance 
with  the  provisions  set  forth  in  sec 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confideirtial  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/oc  proponls,  tha  disclostire 
of  which  would  conotituta  a  claarly 
unwarranted  invasion  of  personal  pdvacjL 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  tiie  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cyde. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.84S-93.878, 
93.892,  93^893,  N«ional  Institutes  of  Health, 
HHS) 

Dated:  March  t*,  T99S. 

Margery  G.  Gnilib, 

SeniorCammitteeMimagement  Specialist, 
National  Imtitutea  ef  Health. 

[FR  Doc.  95-6852  Filed  3-20-95;  8:45-aml 
BiLUNO  COOE  414e-«1-M 


Opportunity  For  a  Ucense:  Live, 
Attenuated  Bovine  Parainfluenza  Virus 
Type  3  (BPIV-3)  for  Use  as  a  Vaccine 
to  Protect  mtants  and  Children  Against 
Disease(»>  Gauseci  by  Human 
ParainNuenza  Vims  T]^»  3  (HPiV-3^ 

AGENCY:  National  Institutes  of  Health, 
Public  Health.  Seivics.  DHHS, 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH).  Departtnent  of  Health  and 
Human  Services  (EftOiS).  seeka 
licensee(s}  who  can  efiieetlTeiy  pursue 
the  climcal  and  commercial 
development  of  a  live,  attenuated  BPiV- 
3  vaccine.  Several  common  childhood 
acute  respiratory  illnesses,  includiiig 
croup,  pneumonia  and  bconchioUtis.  are 
caused  by  HPrV-3  viral  infection^ 
Briefly,  the  National  Institute  of  Allergy 
and  lofectious  Diseases  (NLAIDj  has 
supported  the  clinical  reseaoch 
development  of  this  experimental 


vaccine  in  a  series  ef  pfaaseCtneband 
has  evidence  that  this  candid&te  hv« 
virus  could  be  used  as  a  sailB  and 
immunogenic  pediatric  vaccine  «gj»ij»ret 
HPIV-3.  The  NIAID  is  intarested  in. 
having  these  efbcts  utilized  for  the 
public  good,  as  mandated  by  the  Federal 
Technology  Transfer  Act  (FTTA)  of 
1986,  by  tranaiierEiBg  cestaia  unpatented 
biological  materials  to  »  companj'.  For 
consideration,  prospective  licenseefsl 
should  be  capable  of  fiutiier  deveioptDg 
and  eventually  commerdalizaig  a  live 
attenuated  BPFV-3  vaccina. 
Furthermore,  the  prospecrive  industrial 
partnec  should  have:  An  a^ressive 
clinical  davelopmo^  plan  for  BPIV-3; 
access  to  suitably  equ^ped 
manufacturing  facilities  fbr  l&rge-seale 
production  of  the  candidate  vaccine; 
relevant  experience  in  obtaining 
regulatory  approval  fbr  other  vaccines. 
NIAID  scientists  would  provide  the 
relevant  BPIV-3  viral  strains  as  well  as 
supply  information  and  data  from  the 
compfeted'  phase  I  clinical  studies.  This 
information  is  available  for  confidential 
evaluation  to  interested  parties 
following  the  acceptance  of  standard 
confidentiality  terms.  The  deadline  for 
submitting  a  license  application  will  be 
90  days  from  March  21. 1995. 

ADDRESSES:  Requests  for  a  summary  of 
the  clinical  trial  results  and  additional 
scientific  information  about  the  BPIV-3 
vaccine  as  weli  as  other  questions  sid 
comments  concerning  d^cal  aspects 
this  technology  should  be  directed  to; 
Claire  T.  Driscoll.  Teclmology  Transfer 
Specialist,  Technology  Transfer  Btanch, 
NIAID,  NIH,^  Building  3.1 .  Eteora  7A32, 
9000  Rockviile  Pii^,  Bethesda,  MD 
20892.  Telephone  (301)  496-2644;  E- 
maih  Claiie 

Driscoll@d31  .niaid.pc.aiaid.nih.gflv-. 
Fax  (301)  402-71:23. 

Requests  fbr  a  copy  of  the  license 
application  form,  or  other  questions  and 
comments  concerning  the  licensing  of 
this  technology  should  be  directed  to: 
Steven  ML  Ferguson,  Technology 
Licensing^  Specialist.  .Office  of 
Technology  Transfier,  National  Institutes 
of  Health,  6011  E^iecutive  Boulevard. 
Suite  325,  Rockville,  K<&)  20862-3804. 
Telephone  (301)  496-7735  extension 
266;  E-mail: 

fergusos@odB100ml.od.nih.gov;  Fax 
(301) 402-0220. 

Dated:  March  13. 1995. 

Barbara  M^.McGarQ. 

Deputy  Duactar.  Office  of  Technology 
Transfer. 

[FR  Doc.  95r-68S3  Filed  3-20-95;  8(45  am] 
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f^JOHc  Hesfti^  Seonce 
NatioiMt  Cmmr  for  Ham 

AGENCY:  National  Gentei  for  Hsalth. 
StaUstics,  DHHS. 
ACIiOM:  Notice  of  mectiag. 


SUMMARY:  The  ICD-9-CM  Coordinatioa 
and  Maintenance  Committee  (CkMl  wilt 
be  holding  its  first  meeting  of  the  year 
on  Friday  May  5, 1995.  The  C&M 
meeting  is  a  public  fbrum  for  the 
presentation  of  proposed  modlfi^cations 
to  the  International  QassificaUon  of 
Diseases,  ninth-revision,  cUnical 
modification. 

DATES:  The  meeting  will  be  held  on  May 
5.  1995  from  9:00  a  m  -^nq  p.^. 

ADDRESSES:  The  Hubert  H.  Humphrey 
Building,  nn.  703A,  200  Independence 
Avenue.  Washington.  DC 
FOR  FURTHER  INfOIUMTIQM  COMFTACT: 
Amy  Blum.  3€l-436-4216. 

SUPPLEMENTARY  iNFOMIATKM:  Tentative 

agenda: 

Tobacco  related  illness  Coordination 

disorders 
Concussion  versus  Head  Injury  NOS 
Chlamydial  Pneumonia  AtherosclsFosis 
Late  Amputation  Stump  Complications 
Laparoscopic  Appendectomy 
Development  of  ICD-10  Ptoceduie 

Classification 
Addenda 
Sue  Meads, 

Co-chair,  ICD-9-CM  Coordination  and 

Maintenance  Committse. 

[FR  Dog,  95'-6S84  Filed  3-20-45;  a!45  ami 

BILUNG  CODE  ' 


Substance  Abuse  and  Mentat  l>teatth 
Services  Administration 

Supplemental  Awards  for  Addiction 
Training  Centers  Grantees 

agency:  Center  for  Substance  Abuse 
Treatment.  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Availability  of  supplemental 
funds  for  currently  funded  grantees  in 
the  Center  for  Substance  Abuse 
TraatntHit  (CSAT)  addiction  trainii^ 
centers  cooperative  agreement  prognm. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  CSAT  is  making  available 
appro.ximately  $1.7  million  for 
supplemental  awards  in  fiscal  year  1995 
to  existing  grantees  in  its  Addiction 
Training  Centers  (ATCs)  program. 
Competition  is  being  limited  to  the 
eleven  currendy  fiinded  ATCs  because 
their  unique  training  i.ifrastructure  rs 
well  established  and  will  permit  the 
additional  activities  described  below  to 
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be  implemented  quickly  and  within  the 
available  hinding.  Supplemental  awards 
will  be  made  based  on  the  receipt  of 
satisfactory  appUcations  that  are 
approved  by  a  peer  review  group  and 
the  CSAT  National  Advisory  Council. 

Approximately  $550,000  is  available 
for  up  to  four  supplemental  awards  to 
ATCs  for  geographic  expansion  to 
broaden  the  geographic  areas  covered  by 
existing  ATC^.  AppUcations  are  invited 
for  the  expansion  of  an  ATC  into  a 
minimum  of  one  additional  contiguous 
State  to  provide  addictions  training  and 
financial  support  for  addiction  ' 
counselors  and  a  minimum  of  one  other 
health  or  aUied  health  care  discipline. 

Approximately  $1.2  million  is 
available  for  up  to  four  supplemental 
awards  to  ATCs  for  criminal  justice 
training.  Applications  are  invited  for  the 
delivery  of  cross-training  for  probation, 
parole,  corrections  and  public  health/ 
mental  health/addictions  treatment 
personnel.  Applicants  must  agree  to 
provide  training  for  a  region  of  two  or 
more  contiguous  States. 

Authority:  Supplemental  awards  will  be 
made  under  authority  of  Section  512(a)  of  the 
Public  Health  Service  Act,  as  amended  (42 
use  290bb-5). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this  program 
is  93.131. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  T.  Morgan,  Office  of  Scientific 
Analysis  and  Evaluation,  CSAT, 
Rockwall  II  Building,  Suite  618,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857;  Telephone:  (301)  443-8831. 

Dated:  March  14. 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

[PR  Doc.  95-€828  Filed  3-20-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-«62-141(M)0-P;  AA-11042] 

Alaska  Native  Claims  Selection;  Notice 
for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  imder  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(h),  will  be  issued  to 
Chugach  Alaska  Corporation  for 
approximately  6.4  acres.  The  land 
involved  are  in  the  vicinity  of  Esther 
Passage,  Alaska. 


Seward  Meridian,  Alaska 

T.  10  N.,  R.  8  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  ANCHORAGE 
DAILY  NEWS.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue.  #13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  April  20,  1995  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  fi-om  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett, 

Chief  Branch  of  Gulf  Rim  Adjudication. 
(PR  Doc.  95-6859  Piled  3-20-95;  8:45  am] 
BILUNQ  COOE  431<KIA-P 


National  Park  Service 

Concession  Contract  Negotiations: 
Cape  Cod  National  Seashore,  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of  the 
Nauset  Knoll  Motor  Lodge  facilities  and 
services  for  the  public  at  Cape  Cod 
National  Seashore  for  a  period  of  five  (5) 
years  from  January  1,  1995,  through 
December  31, 1999. 
EFFECTIVE:  May  22. 1995. 
ADDRESSES:  Interested  parties  should 
contact  the  RegionaLDirector,  North 
Atlantic  Region,  Attention:  EHvision  of 
Concession  Management,  15  State 
Street,  Boston.  Massachusetts  02109- 
3572.  Telephone  (617)  223-5209.  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 


The  existing  concessioner  has 
performed  its  obUgations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 
1993.  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of  , 
October  9. 1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded' 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  he  considered  and 
evaluated. 

Dated:  February  9, 1995. 
Marie  Rust, 

Regional  Director,  North  Atlantic  Region. 
(PR  Doc.  95-6962  Piled  3-20-95;  8:45  am) 
BILLING  CODE  4310-7»-M 


Draft  Environmental  Impact  Statement 
for  Mountain  Goat  Management  Within 
Olympic  National  Park,  Washington 

action:  Notice  of  Availability  of  Draft 
Envirorunental  Impact  Statement. 

SUMMARY:  This  Notice  announces  the 
availability  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  mountain 
goat  management  within  Olympic 
National  Park,  Washington.  This  Notice 
also  announces  two  public  meetings  for 
the  purpose  of  receiving  public 
comments  on  the  DEIS. 
DATES:  Written  comments  on  the  DEIS 
should  be  received  no  later  than  May 
22, 1995.  The  dates  of  the  public 
meetings  regarding  the  DEIS  are  3  May 
(Wednesday)  1995  and  4  May 
(Thursday)  1995. 


ADDRESSES:  Written  comments  should 
be  submitted  to:  Superintendent, 
Olympic  National  Park,  600  East  Park 
Avenue,  Port  Angeles.  WA  93362. 

The  first  public  meeting  will  be  at  the 
Jackson  Federal  Building,  915  Second 
Avenue,  Seattle,  Washington,  from  7:00 
p.m.  to  10:00  p.m.  on  Wednesday.  3 
May  1995.  in  the  4th  Floor  North 
Auditorium  (enter  the  building  from 
First  Avenue).  The  second  meeting  will 
be  at  the  Vem  Burton  Community 
Center.  308  East  Fourth  Street,  Port 
Angeles,  Washington,  from  7:00  p.m.  to 
10:00  p.m.  on  Thursday,  4  May  1995. 

Pubhc  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  follovdng 
locations: 

Office  of  Pubhc  Affairs,  National  Park 
Service,  1849  C.  St.,  NW.. 
Washington.  D.C. 
Pacific  Northwest  Regional  Office. 
National  Park  Service,  909  First 
Avenue.  Seattle.  Washington 
Alaska  Regional  Office,  National  Park 
Service.  2525  Gambell  St.,  Anchorage, 
Alaska 
Mid-Atlantic  Regional  Office,  National 
Park  Service,  143  South  Third  St., 
Philadelphia,  Pennsylvania 
Midwest  Regional  Office,  National  Park 
Service,  1709  Jackson  St.,  Omaha, 
Nebraska 
North  Atlantic  Regional  Office,  National 
Park  Service,  15  State  St.,  Boston, 
Massachusetts 
Rocky  Mountain  Regional  Office, 
National  Park  Service.  12795  West 
Alameda  Parkway,  Denver,  Colorado 
Southeast  Regional  Office,  National  Park 
Service,  75  Spring  St.,  SW.,  Atlanta, 
Georgia 
Southwest  Regional  Office,  National 
Park  Service,  1100  Old  Santa  Fe  Trail, 
Santa  Fe,  New  Mexico 
Western  Regional  Office,  National  Park 
Service,  600  Hrrison  St.,  Suite  600, 
San  Francisco,  California 
Olympbic  National  Forest  Headquarters, 
U.S.  Forest  Service,  1835  Black  Lake 
Blvd.,  SW.,  Olympia.  Washington 
Pacific  Northwest  Regional  Office,  U.S. 
Forest  Service.  333  SW  1st  Ave., 
Portland,  Oregon 
A  limited  number  of  copies  of  the 
DEIS  are  available  on  request  from  the 
Superintendent.  Olympic  National  Park, 
at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Mountain 
goats  are  not  native  to  Washington's 
Olympic  Peninsula,  but  were 
introduced  there  in  the  1920's 
apparently  to  develop  a  population  for 
hunting.  Olympic  National  Park  was 
established  in  1938  and  hunting  was 
subsequently  prohibited  on  park  lands. 
The  introduced  goat  population  grew  in 
size  and  dispersed  throughout  suitable 


areas  of  the  peninsula,  with  most 
concentrating  within  the  National  Park. 
By  1983,  the  goat  population  on  the 
peninsula  was  estimated  to  be 
approximately  1,1 75±  171  (Standard 
Error).  During  the  1980's,  Olympic 
National  Park  staff  conducted 
experimental  and  operational 
management  programs  to  reduce  goat 
populations  using  translocation  and 
reproductive  control  methods.  A  census 
conducted  in  1990  documented  a 
population  of  389±  106  (Standard  Error). 
Results  from  an  additional  census  in 
1994  showed  no  statistical  difference 
from  the  1990  results.  The  non-native 
goats  are  causing  significant  impacts  to 
native  ecosystem  processes  and 
components  within  Olympic  National 
Park.  Documented  goat  impacts  on 
vegetation  include  changes  in 
dominance  and  competitive 
relationships  between  plant  species 
which  alter  the  relative  abundance  of 
species  in  native  communities.  Goats 
directly  and  indirectly  alter  plant 
commimities  through  changes  in  plant 
structiu^,  reproductive  patterns,  growth 
rates,  and  seedling  establishment. 
Threats  to  33  known  rare  and/or 
endemic  plant  taxa  from  goat  trampUng, 
wallowing,  and  grazing  include  risks  to 
individual  plants,  subpopulations,  and 
populations.  The  Olympic  Mt. 
milkvetch  [Astragalus  australis  var. 
olympicus)  is  proposed  for  listing  by  the 
U.S.  Fish  and  Wildlife  Service  as 
threatened  or  endangered  and  is  listed 
as  threatened  by  the  Washington 
Natural  Heritage  Program.  The  world's 
entire  knowm  population  of  this  species 
contains  only  3.800-4.000  plants,  all  of 
which  are  within  goat  habitat  of  the 
Olympic  Moimtains.  Soil  impacts  from 
goats  include  wallows  and  trailing. 

The  Draft  Environmental  Impact 
Statement  describes  and  analyzes  three 
alternatives  for  future  management  of 
mountain  goats  within  Olympic 
National  Park.  Alternative  1  (the 
proposed  action)  is  the  National  Park 
Service's  preferred  alternative.  This 
alternative  proposes  elimination  of 
mountain  goats  from  the  park  by 
shooting  from  helicopters.  Ecosystem 
impacts  from  goats  would  cease  in 
approximately  three  years.  Alternative  2 
(the  no-action  alternative)  identifies  no 
active  management  of  the  park's 
mountain  goats,  other  than  monitoring. 
The  goat  population  would  likely 
increase  to  approximately  1.400  animals 
and  impacts  to  native  ecosystems  would 
increase  dramatically.  Alternative  3  is 
similar  to  Alternative  1  except  that  it 
allows  for  a  short-term.  Uve-capture 
program  before  elimination  by  shooting. 


Ecosystem  impacts  from  goats  would 
cease  in  approximately  four  years. 

Dated:  March  10, 1995. 
WiUiam  C  Walters, 

Acting  Regional  Director,  Pacific  Northwest 
Region,  National  Park  Service. 
(PR  Doc.  95-6963  Filed  3-20-95;  8:45  am) 
BILLINO  CODE  4310-70-M 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  11. 1995.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  April  5,  1995. 
Carol  D.  ShuU, 

Chief  of  Registration,  National  Register. 
ARKANSAS 
Mississippi  County 

Herman  Davis  Memorial,  Jet.  of  Baltimore 
Ave.  and  AR  18,  NE  corner,  Manila. 
95000379 

Pulaski  County 

Barlow  Apartments  (Little  Rock  Apartment 

Buildings  MPS),  2115  Scott  St.,  Little  Rock. 

95000376 
Holcomb  Court  Apartments  (Little  Rock 

Apartment  Buildings  MPS).  2201  Main  St.. 

LiUle  Rock,  95000377 
Luxor  Apartments  (Little  Rock  Apartment 

Buildings  MPS),  1923  Main  St.,  Little  Rock, 

95000375 
South  Main  Su«et  Apartments  Historic 

District  (Little  Rock  Apartment  Buildings 

MPS),  2209-2213  Main  St..  Little  Rock, 

95000378 

CALIFORNIA 

Los  Angeles  County 

Palos  Verdes  Public  Library  and  Art  Gallery, 
2400  Via  Campesina,  Palos  Verdes  Estates, 
95000388 

San  Diego  County 

Rosicrucian  Fellowship  Temple.  2222 
Mission  Ave.,  Oceanside,  95000390 

San  Mateo  County 

Sequoia  Union  High  School.  1201  Brewster 
Ave.,  Redwood  City,  95000389 

FLORIDA 

Suwannee  County 

Allison,  George  House,  418  W.  Duval  St.. 
Live  Oak,  95000369 

IOWA 

Cedar  County 
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West  Branch  Commercial  Historic  Di&trict 
(Boundary  IncTMse).  124  W.  Main  St..  West 
Eranch, 95000386 

Floyd  County 

Lane.  Lucius  and  Maria  Giuton.  House.  2379 
Timber  Ave.,  Charles  City  vicinity, 
95000384 

lackaon  County 

Squiers,  J.E.,  House  (Maquoketa  MPS).  418 
W.  Pleasant  St..  Maquoketa.  95000385 

LOUISIANA 

Rapides  Parish 

Camahaa  Hoitse,  212  Ulster  Ave..  Boyce. 
95000373 

St.  Laa*7  PariA 

Wier  House,  310  E.  Beltevue  St.  Opelousas. 
95000368 

West  Baton  Rouge  Parish 

Smithfield  Piantation  House.  12445  N  River 
Rd..  Port  Allen  vicinity.  95000387 

MlCnGAN 

Charlerobc  County 

Horton  Bay  House— Red  Fox  Ian.  05156 
Bo3nie  City  Rd..  Bey  Township.  Horton 
Bay.  95000372 

Sanilac  Coonty 

Matthews,  Thomas  and  Margaret  Spencer. 
Farm.  5916  E.  Gardner  Line  Rd.,  Worth 
Township,  Amador  vicinity.  95000371 

MISSOURI 

Hickory  County 

Quincv  Public  Hall.  MO  83.  Quincy. 
ft5o60370 

MONTANA 

CartMtaCow^ 

Kent  Dairy  Bound  Bom.  MS  212,  2  mi.  Nof 
Red  Lodge.  Red  Lodge  vicinity.  95000381 

Lewis  and  Clark  County 

Power.  C.B..  Bungalow.  1.2  mi.  N  of  1-15  and 
1  mL  W  of  US  287.  Wolf  Creek  vicinity, 
95000300 

Steams  Hail.  2  mi.  N  of  jet.  of  MT  200  and 
Hwy.  434.  Wolf  Creek  vicinity,  95000382 

Petroleum  County 

IVjnrett  School.  Address  unavailable. 
Winnett.  95000383 

TEXAS 

Presidio  County 

El  Fortin  del  Cibolo  Historic  District  (Historic 

Resources  Associated  with  Mihon  Fover, 

Agrictthurist,  UPS).  Approximately  4  mi. 

NW  of  Shafter,  W  of  US  67,  Shatter 

vicinity,  95000366 
La  Morita  Historic  District  (Historic 

Resources  Associated  with  Milton  Faver. 

Agriculturist.  MPS).  Approximately  5  mi. 

SW  of  Shafter.  E  of  US  67,  Shafter  vicinity, 

95000367 

VERMONT 

Windham  County 

Green  River  (2rib  Dam,  Green  River  Rd. 
(Town  Hwj'.  #  5),  Guilford,  05000374 


VIRGINIA 
ClarkaCeuoly 

)osephTne  City  School.  301-A  Josephine  St., 
Berryville,  95000397 

Prince  Edward  County 

Buffalo  Presbyterian  Charch,  VA  659,  0.3  mi. 
S  of  jet.  with  VA  658,  Pamplin  vicinity. 
95000395 

RoclAridge  Couaty 

Rockttridge  Inn,  Valley  Rd..  N  skle,  ai  jet. 
with  VA  743.  Natural  Bridge  vicinity. 
95000398 

Sussex  County 

Hunting  Qaarter.  VA  632.  S  of  jet.  with  VA 
608.  Haverly  vicmrty,  95000396 

Sufifolk  Independent  Ctty 

Chuckatuck  Historic  District  )ct  of  VA  10/ 

32  and  VA  125.  Sufiolk  (Independent  City). 

95000393 
Driver  Historic  District,  Jet.  of  VA  125  and 

VA  629,  Suffolk  fhidependent  City), 

95000394 
Whalewille  Historic  District.  Jet.  of  US  13 

and  VA  616.  Soitolk  (lodt^ndent  City). 

95000392 

|FR  Doc.  95-6856  Filed  3-20-95:  8:45  ami 
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tNTERNATrONAL  TRADE 
COMMISStON 

Pnvestigativn  No.  337-TA-MS] 

Decision  Not  To  Review  an  Initial 
Determination  Finding  a  Violation  of 
Section  337  and  Schedule  for  the  Filing 
of  Written  Submissions  on  Remedy, 
the  Public  Interest,  and  Bonding 

In  the  Matter  of:  Certain  Audible  Alarm 
Devices  for  Divers. 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  initial  determination  (ID) 
issued  on  February  2, 1995,  by  the 
presiding  administrative  law  judge  (ALJ) 
in  the  above-captioned  investigation 
finding  a  violation  of  section  337  in  the 
importation  and  sale  of  certain  audible 
alarm  devices  for  divers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  M.  Hughes.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  tel^hone  202-205- 
3083.  Copies  of  the  nonconfidential 
versioa  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigfitkm  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.Gi.)  in  ths  Office  of  the  Sccrctar>-,  U.S. 


International  Trade  Commission,  SCn  E 
Street  S.W..  Washington,  D.C.  20438. 
telepJiOBe  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
informatioc  on  the  matter  can  be 
obtained  by  contacting  the 
Comnaission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  MFORMATtON:  On  June  8. 
1994,  the  Commission  instituted  an 
investigation  of  a  complaint  filed  by 
David  A.  Huicock  and  Ideations  Design 
Inc.  under  section  337  of  the  Tariff  Act 
of  1930.  The  complaint  alleged  that 
Duton  Industry  Co.,  Ltd.  (Duton)  of 
Taipei,  Taiwan  and  IHK  International 
Corp.  (IWK)  of  Torrance,  California  had 
imported,  sold  for  importation,  and  sold 
witliin  the  United  States  after 
importation  certain  audible  alarm 
devices  for  divers  by  reason  of 
infringement  of  claim  6  of  U.S.  Letters 
Patent  4.950,107  (the  '107  patent)  and 
claim  1  of  U.S.  Letters  Patent  5,106.236 
(the  '236  patent).  The  Commission's 
notice  of  investigation  named  as 
respondents  Duton  and  IHK,  each  of 
which  was  alleged  to  have  committed 
one  or  more  unfeir  acts  in  the 
importation  or  sale  of  audible  alarm 
devices  for  divers  that  infringe  the 
asserted  patent  claims. 

The  ALJ  conducted  an  evidentiary 
hearing  commencing  on  October  11, 
1994,  and  issued  her  final  ID  on 
February  2, 1995.  She  found  that:  (1) 
claim  6  of  the  '107  patent  and  claim  1 
of  the  '236  patent  are  valid  and 
enforceable;  (2)  there  is  a  domestic 
industry  manufecturing  and  srfling 
products  p>rotected  by  these  two  claims; 
(3)  respondent  IHK  has  imported 
products  that  infiinge  claim  6  of  the 
'107  patent  and  claim  1  of  the  '236 
patent,  and  respondent  Duton  has 
exported  to  the  United  States  products 
that  infringe  claim  6  of  the  "107  patent 
and  claim  1  of  the  '236  patent.  Based 
upon  her  findings  of  validity, 
infiingement,  and  domestic  industry, 
the  ALJ  concluded  that  there  was  a 
violation  of  section  337. 

No  petitions  for  review  of  the  ID  were 
filed  and,  consequently,  no  responses 
thereto  were  filed.  No  government 
comments  on  the  ID  were  received  by 
the  Commission. 

In  connection  with  final  disposition 
oi  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2J  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accodingly,  the  CommissiaB  is 
interested  in  receiving  written 


submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion,  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  pubfic  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed,  if  remedial  orders  are  issued. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Complainants  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  April  3, 1995.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  on  April  10, 1995.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  original  document  and  14 
true  copies  thereof  with  the  Office  of  the 
Secretary  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 


to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  C.F.R.  §  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
wdll  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  §§  210.53  and  210.58  of  the 
Commission's  interim  rules  of  practice 
and  procedure  (19  CFR  210.53  and 
210.58). 

Issued:  March  13, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  95-6865  Filed  3-20-95;  8:45  am) 
BILUNG  COOE  7020-02-P 

[Investigations  Nos.  731-TA-700-701 
(Final)] 

Commission  Determination  To 
Conduct  a  Portion  of  ttie  Hearing  in 
Camera 

In  the  Matter  of:  Disposable  Lighters  From 
the  People's  Republic  of  China  and  Thailand. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondent 
Thai  Merry  Co.,  Ltd.  (Thai  Merry)  in  the 
above-captioned  final  investigations,  the 
Commission  has  unanimously 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  March  21, 1995, 
in  camera.  See  Commission  rules 
207.23(d),  201.13(m)  and  201.35(b)(3) 
(19  CFR  207.23(d).  201.13(m)  and 
201.35(b)(3),  as  amended,  59  FR  66719 
(Dec.  28, 1994)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  has  unanimously 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Commission  rule 
201.35(a).  (c)(1)  (19  CFR  201.35(a), 
(c)(1),  as  amended.  59  FR  66719  (Dec. 
28.  1994)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  M.  Hughes,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 


205-3083.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  beheves  that  Thai  Merry 
has  justified  the  need  for  a  closed 
session.  Because  petitioner  BIC 
Corporation  is  the  sole  domestic 
producer,  a  full  discussion  of 
petitioner's  financial  condition  and  of 
many  of  the  indicators  that  the 
Commission  examines  in  assessing 
material  reason  by  reason  of  subject 
imports  can  only  occur  if  at  least  part  of 
the  hearing  is  held  in  camera.  In 
addition,  because  Thai  Merry  is  the  sole 
participating  Thai  respondent  in  these 
investigations  and  because  the 
Commission's  preliminary 
determination  that  there  was  a 
reasonable  indication  that  imports  from 
Thailand  pose  a  threat  of  material  injiuy 
to  the  domestic  industry,  any  discussion 
of  Thai  producer  and  importer  data  as 
required  by  the  Commission's  analysis 
of  the  statutory  factors  pertaining  to  a 
finding  of  threat  of  material  injury  by 
reason  of  those  imports  will  necessitate 
disclosure  of  business  proprietary 
information  (DPI).  Thus,  such  a 
discussion  can  only  occur  if  a  portion  of 
the  hearing  is  held  in  camera.  In  making 
this  decision,  the  Commission 
nevertheless  reaffirms  its  befief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
presentation  including  DPI  by 
respondents  and  for  questions  from  the 
Commission  relating  to  the  DPI.  For  any 
in  camera  session  the  room  will  be 
cleared  of  all  persons  except:  those  who 
have  been  granted  access  to  BPI  under 
a  Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  these 
investigations.  See  19  CFR  201.35(b)(1). 
(2).  In  addition,  if  petitioner's  BPI  will 
be  discussed  in  the  in  camera  session, 
personnel  of  petitioner  may  also  be 
granted  access  to  the  closed  session. 
Similarly,  if  respondents'  BPI  will  be 
discussed  in  the  in  camera  session, 
personnel  of  respondents  may  also  be 
granted  access  to  the  closed  session.  See 
19  CFR  201.35(b)(1),  (2).  The  time  for 
the  parties'  presentations  and  rebuttals 
in  the  in  camera  session  will  be  taken 
from  their  respective  overall  allotments 
for  the  hearing.  All  persons  planning  to 
attend  the  in  camera  portions  of  the 
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hearing  should  be  pr^Muvd  to  present 
proper  identification. 

AjthoiWy.  The  General  Coumel  has 
ceitiiied.  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinioQ. 
a  portion  of  the  Commission's  hearing  in 
Disposabh  Lighters  from  the  People's 
Republic  ofOtitui  and  ThaHand,  biv-s.  Nos. 
731-TA-7fX>-701  (Finxl)  may  be  dosed  to 
the  public  to  prevent  the  dlsctosure  of  BPI. 

Issued:  Mardt  1&,  1995. 

By  order  of  the  Commtsskni. 
Doaaa  R.  Koahnke, 
Secretary. 
|FR  Doc.  95-6863  Filed  3-20-95;  8:45  am) 

B4LUN0  COOC  7030-02-^ 

pnvestigatton  No.  731-TA-718  (Final)] 

Glycine  From  the  People's  Republic  of 
China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the    • 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  the  People's 
Republic  of  China  (China)  of  glycine,- 
provided  for  in  subheading  2922.49.40 
of  ttie  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).' 

Backgroiuid 

The  Commission  instituted  this 
investigation  effective  November  15. 
1994,  following  a  preliminary 
determination  by  Commerce  that 
imports  of  glycine  from  China  were 
beiitg  sold  at  LTFV  virithin  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Ofhce  of  the 
Secretary.  U.S.  hiternational  Trade 
Commission,  Washington,  DC,  and  by 


'  The  record  is  derioed  in  §  Z07.2in  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(n). 

^The  product  covered  by  this  investigation  is 
glycine  wlijch  is  a  frae-Qowing  crystalline  miteriki. 
like  salt  sr  sugar.  Glycine  it  produced  at  varying 
levels  of  purity  and  is  used  as  a  sweetener/taste 
enhancer,  a  buffering  agent,  reabsorbable  amino 
acid,  chemical  intermediate,  and  a  metal 
complaxing  agent  The  scope  of  this  iavettigotion 
includes  glycine  of  all  purity  levels. 

-' Coaunis&ioner  Crawford  aod  Commissioner 
Bragg  determine  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of  imports  of 
glycine  froni  ChirM  that  Commerce  has  found  to  be 
sold  in  the  United  States  at  LTFV. 


publishing  the  notice  in  the  Federal 
Regnler  of  December  8. 1994  (59  FR 
63378).  The  hearing  was  held  in 
Washington.  DC  on  February  9. 1995. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  March  14, 
1995.  The  vievtrs  ^  the  Conunission  are 
contained  in  USTTC  Pubikxtion  2663 
(March  1995),  entitled  "Glycine  from 
the  People's  Republic  of  China: 
fai\'estigation  No.  731-TA-718  (Final)." 

Issued:  March  15, 1995. 
By  order  of  the  Commission. 
Donna  R.  Koehake, 

Secretary. 

|FR  Doc.  95-6864  Filed  3-20-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-65  (Sut>-No.  504X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — In  Indiana 
Cotmty,  PA 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  ¥— Exempt 
Abandonments  to  abandon 
approximately  11.25  miles  of  line 
between  milepost  5.83  near  Shelocta 
and  milepost  17.08  near  Clarksburg,  in 
Indiana  Coimty,  PA.  CSXT's  proposed 
consummation  date  of  this 
abandonment  is  April  24, 1995. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  hne  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  imder  Oregon  Shoii  Line  R. 
Co. — Abandonment — Goshen.  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revocation  under  49  U^.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  Hie  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  eSective  on  April  20, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  ecvircHunental  issues,  > 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c){2),2  Mid 
trail  use/rail  banking  requests  under  49 
CFR  1 1 52.29  ^  must  be  filed  by  March 
31, 1995.  Petitions  to  reopen  or  requests 
for  {jubhc  use  conditions  under  49  CFR 
1152.28must  be  filed  by  April  10, 1995. 
with:  Office  of  the  Secretary,  Case 
Control  Brartch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  St.  J150,  Jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessmeait  (£A)  by  March  24. 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  14, 1995. 


Bj  the  CoouniMion,  David  M.  Konscfanik. 

UoVCVQC,  \^HlCe  tn  I 


■  A  stay  win  be  issued  routirkely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmentel  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  EnviroDinental  Analysis  in  its 
indepeiulent  investigation]  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senrice  Flail  Lines.  5  I.C.C.2d 
377  (1989].  Any  entity  seeking  a  stay  on 
environmeDtat  concems  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  Ig  piermh  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

•See  Exempt,  of  Rail  Abandonment — Offen  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987]. 

' The  CDmmissien  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  furisdiction  to  do  so. 


Varaon  A.  Wittms. 

Secretaiy. 

fFR  Doc  9&-68g7  Filed  3-aO-aS:  «94t  am] 


{Dodtet  Na  AB-416  (BiiMla  ZIQ] 


Sot  Bflfiwrtllno  > 
Govsmumils    AbantkMmMnt 
ExempflOD— San  Bsmardlno  County, 
CA 

AGENCY:  latentate  Ccmaueccm 

Commiasimi . 

ACTIOK  Notioe  of  Bxeotption. 

SUMMARV:  The  Commission,  und«-  49 
U.S.C.  10505,  exempts  from  the  prier 
approval  requiremeots  of  49  U.S.C 
10903-10904  the  afaaaxiooiDent  by  the 
San  Bernardino  Ascocieted 
Governments  of  1.94  miles  of  rail  line 
oo  the  Redlands  Subdivision,  between 
milepost  11.40  and  mikpoat  13.34.  in 
San  Bernardino  Cotmty.  CA,  eubject  to 
standaid  labor  protective  conditions. 
DATES:  Provided  no  formal  sxprenitm  of 
intfflit  to  file  an  o%r  of  fit»iTir4»l 
assistance  has  been  received,  this 
exemption  will  be  effective  on  April  10, 
1995.  Formal  expressians  of  intent  to 
file  an  offer  of  financial  assistanc:e  tmder 
49  CFR  1152.27(c)(2) '  and  petitions  to 
stay  miut  be  filed  by  March  31,  1995. 
Requests  lor  a  public  use  condition  and 
petitions  to  reopen  must  be  filed  bv 
April  10,  1995. 

AOORESSES:  Any  comments  must  be 
filed  with  the  Office  of  the  Secretary, 
Case  Control  Bxasch.  Interstate 
Commerce  Commission,  1201 
Constitution  Avenue,  N.W.. 
Washington,  IX  20423  and  served  on 
petitioner's  repiesentstive:  Charles  A. 
Spitulnik,  Hopkins  &  Sutter,  888  16th 
Street,  N.W..  Washington,  DC  20006. 
FOB  fURTHEfl  mFOflMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.J 
SUPPLEMENTARY  INFORMA-nON: 
Additional  inibmiation  is  contained  in 
the  Commission's  decision.  To  purciiase 
a  copy  of  the  foil  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue.  N.W.,  Room  2229, 
Washington,  D.C.  20423.  Telephone: 
(202)  289-4357/43S9.  [Asmstance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.1 

Decidad:  Maicfa  9. 1065. 


*  S*e  MsmnpL  of  tail  Abomdoiuaent—Oiibn  of 
Plnan.  Asdat.  4  LCC2d  IM  (1M7). 


By  the  CemmisMoo.  Chairman  McDonald, 
Vice  Chairman  Mot^gao,  and  Commtssiontn 
Sliiiiiitnu  and  Owen. 
Venum  A.  IfODams, 
Secretary. 

IFR  Doc.  95-6890  Filed  3-20-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  LodgiRo  of  Comont  Doctm 
Pursuant  to  tfra  Comprahonalve 
Environmental  Response, 
Compensation  and  LiablHty  Act 

Notice  is  hereby  given  that  on  March 
9, 1995,  e  proposed  Consent  Deaee  in 
United  States  v.  Arrowhead  Refining  Co. 
etol.,  Qvil  Action  5-89-202,  was 
loc^  with  the  United  States  District 
Court  for  the  District  of  Minnesota.  This 
consent  deciee  reproaeBU  a  settlement 
of  claims  agunst  209  parties  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  of  1986,  42  U.S.C 
9601  et  seq.  (CERCLA). 

The  consent  decree  requires  44  parties 
(the  Settling  Defendants)  to  perform  one 
component  of  lire  remedial  actitm  (the 
"sludge  pit"  clean-up)  at  the  Arrowhead 
Refining  Co.  Site  (the  Site)  at  an 
approximate  cost  of  $12.52  milhon. 
These  parties  have  already  spent  $6.4 
milhon  in  Site  related  investigative  and 
response  activities.  In  addition,  the 
Settling  Defendants  are  required  to  pay 
an  additional  $134,800  to  federal  and 
state  natural  resoiutres  trustees  for  use 
in  habitat  restoration  projects. 

Chie  hxmdred  and  sixty-five  other 
parties,  including  IDe  Minimis  and  De 
Micromis  parties,  "Hardship"  parties,  a 
defunct  owner/operator,  eight  fiederal 
entities,  and  several  oil  company 
defendants,  will  contribute  financially 
to  tfve  Settling  Defendants'  performance 
of  the  remedial  action. 

This  settlement  was  part  of  EPA's 
Mixed  Funding  Pilai  Project  In  addition 
to  the  work  to  be  performed  by  the 
Settling  Defendants,  EPA  and  the 
Miiuiesota  Pollution  Control  Agency 
(MPCA)  intend  to  undertake  the 
remaining  soils  and  gotundwater 
components  of  the  remedial  action  as 
"mixed  work."  These  portions  of  the 
remedy  are  expected  to  cost 
approximately  $6.35  milhon  and  $1.0 
million,  respectively. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Commeats  should  be  addressed  to  tke 
Assistant  Attorney  General  of  the 


EnvironflMot  and  Natural  ftesouix»« 
Division.  Depaitment  of  Justice, 
Washiagton,  D.C  20530.  and  should 
refer  United  States  v.  Arrowhead 
Refining  Co.  et  al.  D.J.  Ref.  90-11-3- 
164. 

The  proposed  Consent  Decree  may  be 
examined  et  the  Office  of  the  United 
States  Attorney,  District  of  Minnesota, 
234  U.S.  Courthouse,  110  South  Fourth 
Street.  Minneapolis.  Minnesota,  at  the 
Re^on  V  Office  of  the  Enviroxunental 
Protection  Agency,  200  West  Adams 
Street,  Chicago.  Illinois,  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor.  Washington.  DC  2000S, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N^V.,  4th 
Floor,  Washiiigton,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  $26.75  [25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
loelNLGroM, 

Acting  Chief.  Ertviroamental  Enforcement 
Section,  Enviroament  and?JaturaJ  Resources 
Division. 

IFR  Doc  95-6895  Filed  3-20-95;  8:45  ami 
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Notice  of  Lodging  of  Modification  of 
Consent  Decree  Under  Sections  106 
and  107  of  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  UabUlty  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that 
on  February  27,  1995  a  proposed 
Modification  of  Consent  Decree  in 
United  States  v.  Champion 
International  Corporation,  Civil  Action 
No.  CV-89-127-M-CCL,  was  lodged 
with  the  United  States  District  Court  fbr 
the  District  of  Montana.  The  consent 
decree  in  this  case  was  entered  on 
October  18, 1989  pursuant  to  Sections 
106  and  107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liabifity  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9606  and  9607, 
between  the  United  States  and 
Champion  Intetnatianal  Corporation 
("Champion")  to  resolve  the  CERCLA 
hability  of  Champion  for  the  Libby 
Groundwater  National  Priorities  List 
Superfimd  Site  located  in  LiU>y, 
Montana.  The  decree  required 
Champion,  inter  alia,  to  implement  the 
December  1988  Record  of  Decision 
("ROD")  issued  by  the  United  Sutes 
Environmental  Protection  Agency 
("EPA")  for  the  Site.  The  decree 
provided  a  covenant  not  to  sue 
Champion  by  the  United  States  under 
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Sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606  and  9607,  for  the  Site 
except  that  claims  of  the  United  States 
against  Champion  regarding  deep 
aquifer  contamination  were  reserved. 

The  proposed  Modification  of 
Consent  Etecree  reqxiires  Champion  to 
implement  the  September  1993 
Explanation  of  Significant  Differences 
("BSD")  issued  by  EPA.  The  ESD  waives 
the  soils  remediation  levels  for  pyrene, 
napthalene  and  phenanthrene  while 
maintaining  overall  protectiveness  of 
public  health  and  the  environment.  The 
ESD  also  selects  monitoring  and 
institutional  controls  on  usage  as  a  final 
remedy  for  the  deep  aquifer.  Under  the 
proposed  Modification  of  Consent 
Deave,  Champion  is  required  to 
implement  the  ESD  and  the  covenants 
not  to  sue  in  the  consent  decree  are 
extended  to  cover  the  deep  aquifer 
contamination  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
d^te  of  this  pubUcation  comments 
relating  to  the  proposed  Modification  of 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  and 
should  refer  to  United  States  v. 
Champion  International  Corporation, 
DOJ  Ref  No.  90-11-2-379. 

The  proposed  Modification  of 
Consent  Decree  may  be  examined  at  the 
Montana  Operations  Office  of  the 
United  States  Environmental  Protection 
Agency,  Region  Vm,  Federal  Building, 
Room  285,  301  S.  Park,  Helena. 
Montana  59626.  Copies  of  the  proposed 
Modification  of  Consent  Decree  may 
also  be  examined  at  or  obtained  by  mail 
bom  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
DC  2005  (202-624-0892).  When 
requesting  a  copy  of  the  proposed 
Modification  of  Consent  E)ecree  by  mail, 
please  enclose  a  check  in  the  amount  of 
$3.75  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
Joel  GitMS, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 
IFR  Doc.  95-6804  Filed  3-20-95;  8:45  am] 
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Notic*  of  ConMnt  Dmtm  In  Action 
Brought  Under  1h«  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
i   Lafarge,  et  al.,  Civil  Action  No.  4- 
94CV-356Y.  was  lodged  with  the 


United  States  District  Court  for  the 
Northern  District  of  Texas  on  February 
15, 1995.  This  Consent  Decree  resolves 
a  Complaint  filed  by  the  United  States 
against  Art  O'Shea  pursuant  to  Section 
112  of  the  Clean  Air  Act.  42  U.S.C. 
7412. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  seeking  to  impose  civil 
penalties  and  injunctive  reUef  on 
Lafarge,  Inc.,  Victor  Yorstoun  and  Art 
O'Shea  for  their  alleged  violations  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  ("the 
NESHAP")  for  asbestos  during 
demolition  activities  at  a  mill  building 
at  the  Lafarge  cement  manufacturing 
and  distribution  facility  in  Fort  Worth. 
Texas.  The  NESHAP  for  asbestos 
consists  of  regulations  promulgated  by 
EPA  pursuant  to  the  Clean  Air  Act. 

The  settlement  in  this  case  requires 
defendant  O'Shea  to  pay  a  civil  penalty 
of  $500  and  comply  wiUi  the  asbestos 
NESHAP  in  all  future  demolition  and 
activities  which  he  owns  or  operates. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Lafarge,  DOJ  number 
90-5-2-1-1865. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Northern 
District  of  Texas,  801  Cherry  Street. 
Suite  1700,  Forth  Worth,  Texas  76102, 
and  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  the 
Regional  Counsel,  Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas  75202.  Copies  of 
the  proposed  Consent  Decree  may  also 
be  obtained  from  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4th  Floor. 
Washington,  DC  20005.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  or  in  person  from  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$3.00  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  95-6893  Filed  3-20-95;  8:45  am] 
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Notioe  of  LodQing  a  Final  Judgmant  by 
Conaant  Purauant  to  the 
Compfahanalva  Environmental 
Reaponaa  Compenaatton  and  Uabllfty 
Act  (CERCLA) 

Notice  is  hereby  given  that  on  March 
2, 1995,  a  proposed  consent  decree  in 
United  States  v.  Scovill,  Inc..  Qv.  A.  No. 
3:9SCV159,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Virginia.  The  complaint  in 
this  action  seeks  recovery  of  costs  and 
injunctive  reUef  imder  Sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act  ("CERCLA"),  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L.  99-499,  42  U.S.C.  9606, 
9607(a).  This  action  involves  the 
Arrowhead  Plating  Superfund  Site 
located  in  Montross,  Westmoreland 
County,  Virginia. 

Under  the  proposed  Consent  Decree. 
Scovill,  Inc.  will  pay  $339,811,48  to 
reimburse  the  Superfund  for  costs 
incurred  by  the  United  States  in 
performing  certain  response  actions  at 
the  Arrowhead  Plating  Superfund  Site. 
The  Decree  also  requires  Scovill,  Inc.  to 
perform  the  remedial  action  for  the  Site 
selected  in  the  September  30, 1991 
Record  of  Decision  issued  by  the  United 
States  Environmental  Protection  Agency 
("EPA").  The  Decree  reserves  the  right 
of  the  United  States  to  recover  future 
response  costs  and  seek  further 
injunctive  relief  against  the  settling 
defendants  for  conditions  at  the  Site 
that  are  not  known  by  the  United  States 
at  the  time  of  entry  of  this  decree. 

The  Department  of  Jiistice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  fi^om  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station, 
Washington.  DC  20044,  and  should  refer 
to  United  States  v.  Scovill,  Inc..  DOJ 
Reference  No.  90-11-3-859. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Virginia,  Norfolk  Division,  101  W. 
Main  Street.  Suite  8000.  Norfolk.  Va. 
23510;  Region  m  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Street,  Philadelphia,  Pa.;  and 
at  the  Consent  Decree  Library.  1120  "G" 
Steeet,  NW.,  4th  Floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library  at  the  address  listed 
above.  In  requesting  a  copy,  please  refer 


to  the  refereaoed  case  nutter,  and 
enclose  a  check  in  the  amoimt  of  $23.25 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joa^U.Cnm, 

Acting  Sectton  Chief,  Bnvtronmental 
Enforcement  Section,  Envkxmment  and 
wJtwa/  ReeauTces  DivMom. 
fPR  Doc  95-6892  Piled  3-20-95;  8:45  am) 
I  COM  u^^^•^-m 


OePARTIIENT  OF  LABOR 

Employment  and  Training 
AdnilniatraBon 

Advlaory  Ooundl  on  Unemployment 
CofflpanaaUon;  Notice  of  Hearings; 
Correction 

AQENCY:  Employment  and  Training 
Administration,  USDOL. 
ACTKNl:  Coirection. 

SUMMARY:  In  notice  document  95-5950 
beginning  on  page  13181  in  the  issue  of 
Friday,  March  10, 1995.  make  the 
following  correction: 

On  page  13181  in  the  second  column, 
the  time  of  hearings  was  previously 
listed  as  from  3:30  p.m.  to  5:30  p.m.  on 
April  5.  This  should  be  changed  to  read 
(mm  2.-00  p.m.  to  3:00  p.m.  on  April  S. 

DatMl:  M»ob  IS,  109a. 
DoogRoeB. 

Assistant  Secretary  of  Labor. 

iFR  Doc.  95-6934  Filed  »-20-95;  8:45  am] 

aajJNQCOOE  4810-30-M 


Notice  of  Atteatationa  nied  by 
FaclHBea  Uaing  Nonimmigrant  Allena 
as  Raglatered  Nurses 

AQENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

aUMHARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  Ust  of  the  following 
health  care  fadhties  that  have  submitted 
attestations  (Form  ETA  9029  and 
expiaaatoiy  etatements)  to  one  oi  four 


Regional  Offices  of  DOL  (Boston, 

Chicago.  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 
alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DCK.. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

AttestetioDS  aad  short  supportii^ 
explanatory  statements  are  also 
BTulaUe  far  inspection  in  the  U.S. 
Emplojrment  Service.  Employment  and 
Training  Administration,  Department  of 
Labor.  Room  N-4456,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Any  complaints  regarding  a  particular 
ettastatioB  or  a  faciUty's  activitiee  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
AHtninigtrfltinp  Department  of  I,4tbor 
The  address  of  such  offices  are  fouad  in 
many  local  telephone  directories,  or 
may  be  obtained  by  writing  to  die  Wage 
and  Hour  Division,  Employment 
Standards  Administration.  Department 
of  Labor.  Room  S-3502,  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Pmcets: 
Chief.  Division  of  Foreign  Labor 
Certifications,  U.S.  Emplwment 
Service.  Telephone;  202-219-5263  (this 
is  not  a  toll-free  number). 

Hoarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
{Rocess  for  die  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief,  Fann 
Labor  Progiam.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
re({uires  that  a  health  care  facility 
se'^dng  to  use  nonimmigrant  ali«ns  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taldng  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  thet  these  forei^ 


notses  wiil  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
NaturaUzatiuu  Service  wiil  consider  the 
Eacihty's  H-IA  visa  petitions  for 
bring^ing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(aKl5j(HXi)iaJ  aad  1181(ia).  The 
ragulatiana  implaoMntiag  the  oiueing 
attestation  program  are  at  20  CFR  Parts 
655,  Subpart  D,  and  29  CFR  Part  504, 
(January  6, 1994).  The  Employment  and 
Training  Administration,  porsuant  to  20 
CFR  855  J10(c),  is  publistdng  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
be«i  rejected. 

The  list  of  facihties  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  fedhties  that  haw 
requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  niu'ses  or  other  persons 
wish  to  examine  the  etts&tation  (on 
Fonn  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  ettestation  and 
docuniOTtation  available.  Telephone 
numbers  of  the  fedhties  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  docimientation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  sedion  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
roganhng  a  particular  attestation  or  a 
fadUty's  adivities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C.  thia  14th  day 
ofMwchl99S. 

lohn  M.  Robinson. 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 


Division  of  Foreign  Ubor  Certircations,  health  Care  Faciuty  Attestations 

[Fomt  ETA-9029] 


CEO-Name/Fadllty  name/Address 


State 


Action 


ETA  REGION  1 
02/06^  to  0^12/95 


Naai  U  EWott.  New  Fairview  Health  Care  Facflity,  V81  Cimon  Stre^  New  Havea  CT  06513. 203-467-1666  

ETA  CONTROL  NUMBER— 1/217199  ACTION— ACCEPTED 
KanneVi  Otkady.  Bringham  Hill  Nursino  CeiSar  Inc..  23  North  Bhngham  HiH.  North  GraMon.  MA  01S36.  S08-«39- 
4980. 


CT 


02A>7yBS 
WQ7I96 


UMI 
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DIVISK5N  OF  Foreign  Labor  Certifications,  Health  Care  Faciuty  Attestations— Continued 

(Form  ETA-9029] 


CEO-Name/Fadiity  name/Address 


ETA  CONTROL  NUMBER— 1/217196  ACTION— ACCEPTED 
Kervwih  CQrady.  Upton  Nursing  Inc.,  P.O.  Box  1100,  145  Main  St..  Upton.  MA  01568,  508-529-6983 

ETA  COMTROL  NUMBER— 1/217197  ACTION-ACCEPTED 
Q«Ofg0  Cinrata.  Dover  CMOmn  Huntrg  Cantor,  95  N.  Sussex  St..  Dover.  NJ  07801.  201-361-5200 

ETA  CONTROL  NUMBeR-1/2 17384  ACTION— ACCEPTED 
Paul  Bafew,  H-B  ManaQamant  Sarvloaa  Corp.,  1072  Qrand  Concourse.  Bronx,  NY  104S6,  718-681-4000 

ETA  CONTROL  NUMBER-1/2 17288  ACTION-ACCEPTED 
Siator  Unda  Ann  Palmisano,  Mercy  Heami  &  RehabWation  Ctr.,  3  St  Anthony  Street.  Auburn.  NY  13021,  315-253- 
0361. 

ETA  CONTROL  NUMBER— 1/217289  ACTION— ACCEPTED 
Elaine  Bam,  Maw  Yoilc  Eye  &  Ew  Innmwy,  Second  Avenue  at  I4th  Street,  New  York.  NY  10003, 212-979-4000  ... 

ETA  CONTROL  NUMBER— 1/217287  ACTION— ACCEPTED 
Lillian  aeabrook.  Rockaway  Care  Center,  353  Beach  48th  Street.  Far  Rockaway,  NY  11691,  718-471-5000 

ETA  CONTROL  NUMBER— 1/217195  ACTION-ACCEPTED 
Ruth  Rama  Wtt.  Sharp  Nurses,  Inc.,  215  Park  Avenue  South,  Suite  1304.  New  York,  NY  10003,  212-780-0044 

ETA  CONTROL  NUMBER— 1/217200  ACTION— ACCEPTED 

ETAREQKWI 
'_ ^ 02^1^96  to  02/1WM 

Dan  Meyers,  Convalescent  Cerrter  of  Nonwteh  Inc.,  60  Crouch  Avenue,  Nonwteh.  CT  06360, 203-889-2639 

ETA  CONTROL  NUMBER— 1/217401  ACTION— ACCEPTED 
Sharon  H.  Turley,  Aspen  Techrx)togy,  Incocporaled.  Ten  Canal  Park,  Cambridge.  MA  02141,  617-577-0100  

ETA  CONTROL  NUMBER— 1/217494  ACTION— ACCEPTED 
Frederic  Delacuesa.  Health  Personnel  Services.  83  School  House  Lane.  East  BnjnswIck.  NJ  08816,  908-246-4493 

ETA  CONTROL  NUMBER— 1/217490  ACTION— ACCEPTED 
Dr.  Unda  Vatonda.  Valencia,  2113  lOockner  Road.  Trenton.  NJ  08890.  609-586-7887  

ETA  CONTROL  NUMBER— 1/217492  ACTION— ACCEPTED 
Robert  ScHundL  South  Shore  Health  Care,  Inc.,  275  W.  Merrick  Rd..  Freeport  NY  11520,  516-623-4000 

ETA  CONTROL  NUMBER— 1/217371  ACTION-ACCEPTED 
Arthur  W.  Wheater,  Universal  Service  Center,  Ltd.,  150  Broadway,  Suite  1310,  New  Yori(,  NY  10038,  212-571-3900 

ETA  CONTROL  NUMBER— 1/217374  ACTION— ACCEPTED 

ETA  REGION  1 

(tttaaw  to  oat2MB 

Dorattiy  Miter,  Frankfln  Convalescent  Center.  3371  Route  27,  Frankfln  Park.  NJ  08823,  908-821-«000 

ETA  CONTROL  NUMBER— 1/217617  ACTION— ACCEPTED 
In/  J.  Dianwnd,  Memorial  Medk»l  Center  at  S.  Amboy.  540  Bordantown  Avenue.  S.  Amboy,  NJ  08879,  908-721- 
1000. 

ETA  CONTROL  NUMBER— 1/217619  ACTION— ACCEPTED 
Nk:holas  SOao.  Intl  Recnilters  of  America.  Inc..  234  5th  Avenue.  New  York.  NY  10001,  212-213-0473 

ETA  CONTROL  NUMBER— 1/217549  ACTION— ACCEPTED 
Marie  Ferrara,  SS  Joachim  and  Anne  Resklence,  2720  Surf  Avenue,  Brooklyn,  NY  11224,  718-714-4800 

ETA  CONTROL  NUMBER— 1/217621  ACTION-nACCEPTED 

ETA  REGION  1 
0g«7/96  to  0aW)»96 

Qaudalupe  L.  Dagayday,  Alfa  Health  Care  Group,  Inc..  70  Fakvlew  Avenue,  Verona,  NJ  07044,  201-239-4133  

ETA  CONTROL  NUMBER— 1/217687  ACTION— ACCEPTED 
Marie  PMa,  Community  Medk»l  Center,  99  Highway,  37  West,  Toms  River,  NJ  06755,  90B-240-8007  

ETA  CONTROL  NUMBER— 1/217722  ACTION— ACCEPTED 
Mk^hael  Tenenbaum,  Resort  Nursing  Home,  430  Beach  68th  Street,  Rockaway  Beach,  NY  1 1692,  718-474-5200  ... 

ETA  CONTROL  NUMBER— 1/217724  ACTION— ACCEPTED 

ETA  REGION  10 

oawawe  to  (wia»96 

Regina  Martiner,  Partner  Community  Hospital,  1200  Mahave  Road,  P.O.  Box  1149,  Parker.  AZ  85344,  602-669- 
7306. 

ETA  CONTROL  NUMBER— 10/206364  ACTION— ACCEPTED 
Barbara  Gamer,  Buriingame,  1100  Trousdale  Drive,  Buriingame,  CA  94010.  714-544-4443  

ETA  CONTROL  NUMBER— 10/206370  ACTION— ACCEPTED 
Patricia  Smith,  Chapman-Harbor  Skilled  Nursing  Ctr.,  12232  Chapman  Avenue.  Garden  Grove.  CA  92640.  714- 
971-5617. 

ETA  CONTROL  NUMBER-1 0/206361  ACTION— ACCEPTED 
Barbara  Gamer,  QarfMd,  7781  QarfleW  Avenue,  Huntington  Beach,  CA  92648,  714-544-4443 

ETA  CONTROL  NUMBER— 1 0/206368  ACTION— ACCEPTED 
Barbara  Qamer,  Hurington  Valley,  8361  Newnwn  Avenue,  Huntington  Beach,  CA  92647,  714-544-4443 

ETA  CONTROL  NUMBER— 10/206367  ACTION— ACCEPTED 
Wilfredo  L  Gabriel.  Intercontinental  Nursing  Services.  1971  Cantamar  Road.  San  Diego,  CA  92154,  619-278-4197 


Siato 


AZ 


Adion 


MA 

02^/96 

NJ 

02^/95 

NY 

02^^7/96 

NY 

02/07/95 

NY 

02/07/96 

NY 

02/07/95 

NY 

02/07/95 

CT 

02/13/95 

MA 

02/13/95 

NJ 

02/13/95 

NJ 

02/13/95 

NY 

02/13/95 

NY 

02/13/95 

NJ 

02/23/95 

NJ 

02/23/95 

NY 

02/23/95 

NY 

02/23/95 

0e«7/95 
02/28/95 
02/28/95 


02/09/95 


CA 

02/09/95 

CA 

02/10/95 

CA 

02/09/95 

CA 

02A)9/95 

CA 

02/09/95 

DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACILITY  ATTESTATIONS— Continued 

Form  ETA-9029J 


CEO-Name/Facility  name//\ddress 


ETA  CONTROL  NUMBER— 10/206359  ACTION— ACCEPTED 
Baibara  Garner,  Parte  Central,  2100  Partcside  Drive.  Fremont,  CA  94536.  714-544-4443 

ETA  CONTROL  NUMBER— 10/206366  ACTION— ACCEPTED 
June  Hernandez,  Parte  Imperial  Convalescent  Hospital,  15100  South  Prairie  Avenue,  Uwndale.  CA  90260  310- 
328-0812.  w,  w  V- 

ETA  CONTROL  NUMBER— 1 0/206440  ACTION— ACCEPTED 
Pacita  M.  Cabacab.  PMC  Health  Care  Recruiting  Agency.  2714  East  Washington  Street.  Fresno,  CA  93701,  209- 
498-6364. 

ETA  CONTROL  NUMBER— 10/206442  ACTION— ACCEPTED 
Pacita  Pinero,  Ramona  Home  Health  Inc.,  5505  East  Carson  Suite  205,  Lakewood.  CA  90713  310^96-1229 

ETA  CONTROL  NUMBER— 1 0/206365  ACTION-ACCEPTED  

Bemice  Schrabeck,  South  Gate  Care  Center,  Inc.,  8455  State  Street,  South  Gate,  CA  90280  213-564-7761 

ETA  CONTROL  NUMBER-1 0/206271  ACTION-ACCEPTED  ^=h>h  ,#o.  

Pamela  Gentzsch,  St.  Mary  Desert  Valley  Hospital.  18300  Highway  18,  Apple  Valley,  CA  92307  619-242-2311 

ETA  CONTROL  NUMBER-1 0/206363  ACTION-ACCEPTED  .o!»-^^«ii  

Andy  Embuido,  US  Lifeline  Nursing  Facility,  8033  Los  Sabalos  Street,  San  Diego,  CA  92126-1154,  619-549-3505 

ETA  CONTROL  NUMBER-1 0/206262  ACTIOf^ACCEPTED  »-a^»-«»uo  . 

Barbara  Gamer.  Washington  Manor,  14766  Washington  Avenue,  San  Leandro,  CA  94578  714-544-4443 

ETA  CONTROL  NUMBER— 1 0/206369  ACTIONr-ACCEPTED 


State 


CA 
CA 

CA 

CA 
CA 
CA 

CA 
CA 


ETA  REGION  10 
02/13/95  to  02/19/95 


Lulu  Cabagay.  Banning  Health  Care,  3476  West  Wilson,  Banning.  CA  92220,  909-849-0972 

ETA  CONTROL  NUMBER— 10/206501  ACTION— ACCEPTED 
Lynn  Nolan,  InCare  Health  Services,  6540  Lusk  Boulevard  Suite  C-200,  San  Dieoo  CA  92121  619-450-4747 

ETA  CONTROL  NUMBER— 10/206441  ACTION— ACCEPTED 
Kayce  H.R.  Hudson.  Innne  Medical  Center,  16200  Sand  Canyon  Avenue,  In/ine,  CA  92718  714-753-21 14 

ETA  CONTROL  NUMBER— 1 0/206444  ACTION— ACCEPTED 
Stephen  W.  Hooker.  Live  Oak  Living  Center,  2150  Pyramid  Drive,  Richmond.  CA  94803  510-222-1242 

ETA  CONTROL  NUMBER— 10/206564  ACTION— ACCEPTED 
GeraW  L  Price,  Royal  Care  Convalescent  Hospital,  2725  Pacific  Avenue,  Long  Beach,  CA  90806  310-427-7494 

ETA  CONTROL  NUMBER— 10/206523  ACTION— ACCEPTED 
Jaime  M.  Recabo.  Staffing  Specialists.  Inc.,  347-D  Gellert  Boulevard,  Daly  City,  CA  94015  914-337-0703 

ETA  CONTROL  NUMBER-1 0/206562  ACTION-ACCEPTED 
Wen  P.  Javier.  WPJ  Health  Care  Consultant,  849  Lehigh  Avenue,  Chula  Vista,  CA  91913-2714  619-421-1526 

ETA  CONTROL  NUMBER— 10/206502  ACTION-ACCEPTED 

ETA  REGION  10 
02/20/95  to  02/26/95 


Remy  Tibayan,  FmtWale  Health  Care  Center,  3020  East  15th  Street,  Oakland,  CA  94601,  510-261-5613 

ETA  CONTROL  NUMBER— 10/206316  ACTI0f4— ACCEPTED 
Linda  Morgan,  Patton  State  Hospital.  3102  East  Highland  Avenue,  Patton,  CA  92369,  909-425-7541 

ETA  CONTROL  NUMBER— 10/206443  ACTION— ACCEPTED 
Randy  Btoom,  Villa  Rancho  Bernardo,  15720  Bernardo  Center  Drive.  San  Diego,  CA  92127  619-672-3900 

ETA  CONTROL  NUMBER— 1 0/20631 5  ACTION— ACCEPTED 


ETA  REGION  10 
02/27/95  to  03/05/95 


Lydia  L  Ramirez,  GokJen  Haven,  2324  Lever  Boulevard,  Stockton,  CA  95206,  209-464-4743 

ETA  CONTROL  NUMBER— 10/206500  ACTION— ACCEPTED 
B.  Sanchez,  Marian  Health  Careers  Center.  3325  Wilshire  Boulevard  Suite  1213,  Los  Angeles,  CA  90010  213-388- 
3566. 

ETA  CONTROL  NUMBER— 10/206503  ACTION— ACCEPTED 
MikJred  M.  Bondoc.  Professional  Staffing  Services,  3812  Pierce  Plaza  Suite  H,  Riverside.  CA  92503.  909-343-1987 

ETA  CONTROL  NUMBER— 10/206389  ACTION— ACCEPTED 


ETA  REGION  5 
02/13/95  to  02/ia«S 


Eva  A.  Washington,  District  of  Columbia  General  Hosp.,  1900  Massachusetts  Avenue,  S.E.,  Anne  ArchboW  Hall- 
Room  141,  Washington,  DC  20003,  202-675-5039. 

ETA  CONTROL  NUMBER— 5/237036  ACTION— ACCEPTED 
Howard  D.  Geller,  Garden  View  Home,  6450  N.  Ridge  Avenue,  Chteago,  IL  60626,  312-743-6700 

ETA  CONTROL  NUMBER— 5/237074  ACTION— ACCEPTED 
Michelle  Keen.  Lake  Cook  Terrace  Nursing  Home,  222  Dennis  Drive.  Northbrook,  IL  60082,  708-664-0505 

ETA  CONTROL  NUMBER-6/237040  ACTION— ACCEPTED 
Ann  Tucker.  Nurse  Provklers  Health  Care  Svcs..  18350  Kedzie,  Suite  101,  Homewood.  IL  60430.  708-798-7880  .... 

ETA  CONTROL  NUMBER— 5/237038  ACTION-ACCEPTED 
John  Schlofrock,  Sharon  Health  Care  Elms,  3611  N.  Rochelle  Une.  Peori,  IL  61604,  30»-686-8800 


DC 

IL 
IL 
IL 
IL 


Actton 
date 


02/09/95 
02/09/95 

02/10/95 

02/09/95 
02A)9/95 
02/10/95 
02/09/95 
02/09/95 


02/27/95 
02/27/95 

02/27/95 


02/13/95 

02/14/95 
02/1 3«5 
02/13/95 
02/14/95 
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CEO-Name/Fadlity  name/AddraM 


ETA  COMTROL  NUMBER— 5/237051  ACTIGNJ— ACCEPTED 
Jam  ScMofrodt.  Stwron  Htalltk  Cam  Pnaa,  3eu  N.  Rochrito  Larw,  PtBoas,  H.  6t604,  yj9~6BS-mOO _._ 

ETA  COMTROL  NUMBER— 6^37053  ACTION-ACCEPTED 
Atey  Oodcerty.  Jordan's  Noninv  Ham,  P.O.  Bcr  607,  Bridgmarr,  Mt  49106.  615~465-30t7 

ETA  CONTROL  NUMBER— 6/237092  ACTION— ACCEPTED 
Tefiy  KIpttnger,  Cofrectional  Madtoal  Services.  12647  OUve  Street.  St  Louis.  MO  63t4T.  800-325-4809 7 

ETA  CONTROL  NUftlBEFt-6O370e§  ACnO»»-ACCEPTED 
Evelyn  Ouintos.  Rehab  Network  Incorporated.  3022  S.  National  Suites  308  and  3^2.  SfxtngfiaidL  Mo  65804.  417- 
886-1123. 

ETA  CONTROL  NUMBER-5>'237035  ACTION— ACCEPTED 
Dorothy  B.  CaUwell.  Sentara  Life  Care  Corp..  249  S.  NenHtcn  Road.  Norfok.  MA  23602.  804-461-3333 

ETA  CONTROL  NUMBER-S^STOBO  ACTIOI*-ACCEPTED 


State 


rMt 

MO 
MO 

tVA 


ETA  nGQIOPI  S 
02/20/95  to  Q2/2«tS 


JoAnn  Birdzen.  St  Elizabeth^  Hospital.  1431  N.  Ctaremont  Ave..  Chicago.  IL  60822.  3>2-e33-«m7  ._ _ _. 

ETA  CONTROL  NUMBER-6e3755Y  ACTION— ACCEPTED 
Linda  Funds,  Beverly  Hills  NUrskig  Center.  Inc..  3030  Greenfield  Rd.,  Royal  Oak.  Mi  48073.  81(^288-66t0  

ETA  CONTROL  NUMBER-6g37487  ACTION— ACCEPTED 

ETAnCGIOfrS 

0207/96  ift  oaiosas 

John  p.  Yeros.  Nurse  Source  HeaW)  Care  Services.  360  S.  Garfield  St.  Sute  «860,  Denver.  CO  80208,  303-394- 
290a 

ETA  CONTROL  NUMBER-6^37840  ACTION— ACCEPTED 

'  R.  Miner,  Goifvieir  tmwtopmnM  Center.  9556  West  Golf  Road.  Des  Ptaines.  IL  600t6«.  708-827-6628  .... 
ETA  CONTROL  NUMBER— 6/237912  ACTION— ACCEPTED 
I  A.  Labra,  Governors  Parte  Ntirsing  i  Rehab  Ctr..  T420  South  Barrington  Roadw  BarhngtetK  U.  6001^.  708- 
382-6664. 
ETA  CONTROL  NUMBER-6ff379t4  AC7IOr*-ACCEPTE0 

ArttHjr  Bunag.  Starting  Hope  Placement  Aoancy.  7542  N.  Oakley.  ChKago.  tL  60645. 312-478-8862 

ETA  CONTROL  NUiMBER'-»237842  ACTION— ACCEPTED 

Richard  Shilkxjtt,  Crystal  Park  Care  Center,  16600  West  126th  Street.  Oiathe.  KS  66062.  »t3-764-Q33t  .-.: 

ETA  CONTROL  NUMBER-5/237557  ACTION— ACCEPTED 

Marianne  Athee.  El  ShaUdai  Health  Care.  Inc.  7600  Clays  Lane,  Battimoce.  MO  21224.  410-298-8600 

ETA  CONTROL  NUMBER— 5/237841  ACTION— ACCEPTED 

Richard  Young,  Detroit  Riverview  Hospital.  ATTN:  Karen  Krolicki,  7733  East  JaOeison  Avenue.  Detroit  Ml  48214- 
Tfjflfl  31 3  100  10^0 

ETA  CONTROL  NUMaER-6i2379ia  ACTION-ACCEFFED 

Joyce  Stone.  OBerbrook  Healthcare,  Ina.  724  N.  East  79th  Terrace,  Kansas  City,  Ma641'i8,  8T6-436-894a  ._ 

ETA  CONTROL  NUMBBV-6Q37SS6  ACT10>»-ACCEPTED 

ETAREttOHt 

02/06/95  to  02/1 


Ms.  Margie  B.  Mills,  First  American  Home  Care,  206  Medical  Center  Dme.  Clantoa,  AL  3504&-2330,  205-755-9600 

ETA  CONTROL  NUMBER— 6/224877  ACTION— ACCEPTED 
Ms.  Margte  B.  Mills.  First  Arwriean  Home  Care,  ^^^  7th  Ave.,  NE  Suite  E.  Alabaster.  AL  35007-8788,  205-663- 

tsm 

ETA  CONTROL  NUMBER— 6/224878  ACTION— ACCEPTED 

Ml.  MHgii  B.  Mills,  First  Americaft  Hbriie  Care,  T01  Cmme  Place.  Heflin.  AL  36264,  205-^3-2019  

ETA  CONTROL  NUMBER— 6/224876  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care.  770  East  Shaw  Suite  300,  Fresno.  CA  93a7tQ-77Q8v  209-244- 
6333k 
ETA  CONTROL  NUMBER— 6/224875  ACTION— ACCEPTED 
Ms.  Margie  B.  Milts,  First  American  Home  Care,  15425-6  Los  Galos  Bivdi  Suita  104,  Los  Gatos,  CA  95350-1058, 
408-358-8069. 
ETA  CONTROL  NUMBER-6/224a72  ACTION— ACCEPTED 
Ms.  Ma»9ie  B.  Mills,  First  American  Home  Care.  366  Campus  Dr.  Suite  D.  HanDoRt  CA  93230-4374,  209-664-6666 

ETA  CONTROL  NUMBER-6/224873  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care.  9401  SW  Highway  200  Building  100.  Suite  t02,  Ocala.  FL  344«T- 
9610,904-622-2100. 
ETA  CONTROL  NUMBER-6/224862  ACTION— ACCEPTED 
Ma.  Mwgia  B.  Mills,  First  American  Honw  Care.  t004  NfliSi  14th  Skeel  Suite  106,  Leesbwg.  R.  3474»-3860,  904- 
787-3808. 
ETA  CONTROL  NUMBER-6/a24863  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care.  First  Ftorida  Home  Health  1680.  DbnrvAve..  Unit  24.  JacksonvHfe. 
Ft  322t8.904-696-788a 


AL 
AL 

AL 
CA 

CA 


Action 
date 


0214/95 
02/14/95 
02/14/95 
02/13/95 

ee/i4!g6 


02/24/95 

n7<7a/9ft 


0Q/Q2/96 
03/031^5 

03/ea^5 

03/02/96 
02/27/96 
03«)2«5 
03/03/95 

02/27/95 


02/07/95 
02/(y/95 

02A)7/96 
02/07/95 

02/07/95 


CA 

e2rt>7«5 

Ft 

! 

FL 

02«J7/95 

FL 

az/utmb 
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CEO-Name/Fadlity  name/Address 


Stats 


ETA  CONTROL  NUMBER-6/224868  ACTION— ACCEPTED 

^252f.to4?8S79r  ^™"*^"  "°™  ^^'*'  ^"^^  ^*°^  "°^  "®^"^  ^^  ^-  ^*°"^  ^''®®''  °^'^"^'  '''-  ^2720-    FL 
ETA  CONTROL  NUMBER— 6/224869  ACTION— ACCEPTED 

^^B^TieS!^'^  ^"*"'^"  "°™  ^^*'  ^^  "*°  °^  ^^'^  ^^-  ^^  ^'^^^  P""*«  Q°^'  ""I-  33983-  FL 

ETA  CONTROL  NUMBER— 6/224870  ACTION— ACCEPTED 

Ms.  Margie  B.  Mills,  First  American  Home  Care,  587  SE  Hwy.  19,  Crystal  River,  FL  34429-^805  904-795-8970  pi 

ETA  CONTROL  NUMBER-6/224871  ACTION-ACCEPTED  ^^SM»e05.  904  795-8970 FL 

Ms.^Margie  B.  Mills.  First  American  Home  Care,  121-B  U  Grande  Blvd..  Udy  Lake.  FL  32159-1302.  813-646-  FL 

ETA  CONTROL  NUMBER— 6/224864  ACTION— ACCEPTED 

^BeaS.^FL^3^2;  9!£-2S!'iS'J "°"*  ^^'^'  ^"^^  ^*°^  "°™  "^^"^  ^  ^^*'  ^°'^^-  ®""*  ^°^'  ''°"*«  ^^^^     ^^ 
ETA  CONTROL  NUMBER— 6/224865  ACTION— ACCEPTED 

'^t'ine.?L  3£o7i!L'5!l(S£3660.'^  ^^'^'  *"""*  '''°"'*^  ^°"^  ^^^^  ^^^'  ''^"'P'  "^-  ^'^-  ^'^-  ^^^    ^^ 
ETA  CONTROL  NUMBER— 6/224866  ACTION— ACCEPTED 

^  vite,%f  3l22^'^£%5r7S7"£^  ^^'**  ''*'"  ^^°^  ^°"^  ^^^^  ^^^'  '^"""^'^  ^"'^-  ^^*-  ^^-  ^^**^"-  '''- 

ETA  CONTROL  NIJMBER— 6/224867  ACTION— ACCEPTED 

Ms.  Mangle  B  Mills,  First  American  Home  Care,  6436  U.S.  Hwy.  27  South.  Sebring,  FL  33870-5735,  813-385-2600  FL 

ETA  CONTROL  NUMBER-6/224861  ACTION-ACCEPTED  =  oa,  o..j-j<53-<;ouu  tL 

^944336^'  ^^^''  °'®^"°"^  ^^'^  ^^"°''  "^-  ^'^^  ^«s*  ^"*'«  Highway.  N.  Miami  Beach.  FL  33160.  305-  FL 

ETA  CONTROL  NUMBER— 6/225569  ACTION— ACCEPTED 

Ms.  Margie  B.  Mills,  ABC  Home  Health  Services,  Inc.,  3528  Darien  Highway,  Brunswick,  GA  31525  912-264-1940  GA 

ETA  CONTROL  NUMBER— 6/224844  ACTION-ACCEPTED                                                     =.  »  ^  ^^is'JU  L.A 

^Qio.![o!Lfcon"'^'  ^"^^  ^"^"can  Home  Care,  I6I  N.  Macon  Street  P.O.  Box  1331,  Jessup.  GA  30143-1906.  GA 

ETA  CONTROL  NUMBER— 6/224859  ACTION— ACCEPTED 

Ms.  Margie  B.  Mills.  First  American  Home  Care,  2054  Watson  Blvd.,  Warner  Robins,  GA  31088  912-923-9766  RA 

ETA  CONTROL  NUMBER-6/224856  ACTION-ACCEPTED  »':^»'od  t.A 

Ms.  Margie  B.  Mills,  First  Anrterican  Home  Care,  616  Ferncrest  Drive,  Sandersvllle,  GA  21082-1348  912-552-5085  GA 

ETA  CONTROL  NUMBER-6/224857  ACTION-ACCEPTED  '      ^^='^^"°='  ^'^ 

'^n.^^-ii'-f  ?■  '^'"^'  ^'^  American  Home  Care.  3200  Riverside  Drive  BWg.  A,  Suite  100,  Macon.  GA  31210-2250     GA 
912-757—2240.  ' 

ETA  CONTROL  NUMBER— 6/224858  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care,  Hwy.  441  North  P.O.  Box  250,  Helena,  GA  31037-9617  912-868-    GA 
56 1 6.  ' 

ETA  CONTROL  NUMBER— 6/224860  ACTION— ACCEPTED 

'^c,^^I?!f  ?A„*il'"^'  ^"^^  American  Home  Care,  239-2000  N.  Jebavy  Drive  Building  B,  Ludmgton,  Ml  48431-1921      Ml 
6 1 6-643-4288.  ' 

ETA  CONTROL  NUMBER— 6/224855  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care,  850  N.  Center  Street.  Gaylord,  Ml  49735  51 7-732-2680  mi 

ETA  CONTROL  NUMBER-6/224853  ACTION-ACCEPTED  

Ms.  Margie  B.  Mills,  First  American  Home  Care.  31 18  Logan  Valley  Rd..  Traverse  City,  Ml  49684  616-935-3045         Ml 

ETA  CONTROL  NUMBER-6/224854  ACTION-ACCEPTED  o^^ou^a  .... 

"^tift^il^'  '^'"^'  ^'^®*  American  Home  Care.  6505  Uptown  Blvd.,  NE  Suite  280.  Albuquerque,  NM  87110-4200.    NM 

ETA  CONTROL  NUMBER— 6^24852  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills.  ABC  Home  Health  Services  Inc..  201  Broadway.  Hartsville,  TN  37074-1303  615-374-4755  tn 

ETA  CONTROL  NUMBER-6/224851  ACTION-ACCEPTED 
Ms.  Margie  B.  Mills.  ABC  Home  Health  Servk»s  Inc..  20  Rhea  St..  Sparta,  TN  38583-2040  615-836-6200  TN 

ETA  CONTROL  NUMBER-6/224849  ACTION— ACCEPTED 
'^Q«r^'®  ^'  '^'"*'  '''^'  American  Home  Care.  205  Oak  Pari<.  Suite  3,  McMinnville,  TN  37110-1336,  615^73-    TN 

ETA  CONTROL  NUMBER— 6^24860  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills,  First  Amertean  Home  Care,  601 1  Trotwood  Ave.,  Columbia,  TN  38401-5087  615-381-6296         TN 

ETA  CONTROL  NUMBER— 6/224847  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills.  First  American  Home  Care.  4589  Rhea  Co.  Hwy.  Suite  100.  Dayton.  TN  37321-6013.  615-    TN 
775-1334. 

ETA  CONTROL  NUMBER— 6/224848  ACTION— ACCEPTED 
Ms.  Margie  B.  Mills.  First  American  Home  Care.  110  Medical  Drive.  Victoria.  TX  77904,  512-572-4061  TX 

ETA  CONTROL  NUMBER— 6/224845  ACTION-ACCEPTED 
Ms.  Margie  B.  Mills.  First  American  Home  Care.  5152  N.  10th  Street  McAllen.  TX  78504-2834.  210-664-0055  TX 


Actton 
date 


02/07/95 

02/07795 

02/07/95 
02/07/95 

02/07/95 

02/07/95 

02/07/95 

02/07/95 
02/08/95 

02/09/95 
02/07/95 

02/07/95 
02/07/95 
02/07/95 

02/07/95 

02/07/95 

02/07/95 
02/07/95 
02/07/95 

02/09/95 
02/09/95 
02/07/95 

02/07/95 
02/07/95 

02/07/95 
02/07/95 


UMI 
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DIVISIOM  OF  FORBGN  LABOR  CCRTIFICATIOMS,  HEAITH  CARE  FAOtnY  ATTESTATWMS— COfTtowed 

[FomETA-MeSI 


CEO-Name/Fac8ity  name/Adcfress 


ETA  CONTROL  NUMBBV-6/224846  ACTION— ACCEPTED 


State 


Action 
date 


ETA  REGIONS 
02/13/95  to  02/19/9S 


Mr.Rri|Dft. 


^)  Aleman,  Cedars  Medkal  Cenlw,  140O  f«in2th  A«nu»,  Miami.  FL  33136.  306-385-4991 

ETA  CONTROL  NUMBB*-6/225154  ACTION-ACCEPTED 
Ms.  Roberta  Agnef ,  Madison  County  Memorial  Hospital,  201  East  Marion  Street.  Matfaon.  FL  3235a  904-«73-2271 

ETA  CONTROL  NUMBB*— 6/225301  ACTION— ACCEPTED 
Mr.  Edward  J.  Renford,  Grady  Health  System.  80  Butler  Street.  SE  P.O.  Box  26208,  MtBttt,  GA  30336-3801 .  404- 
6t&-1900. 

ETA  CONTROL  NUMBER— 6/225094  ACTION— ACCEPTED 
Mr.  Scott  Bell,  Archusa  Convalescent  Center,  191  Highway  511  East  Post  Office,  Dnnm  10.  Qutrnan,  MS  39955, 
601-776-2141.  

ETA  CONTROL  NUMBER-6/225300  ACTION-ACCEPTED 
Mr  Lewis  T.  Peeples,  ParKView  Regional  Medical  Center,  100  McAuley  Drive,  Victaburg.  MS  39180.  601-631-2131 

ETA  CONTROL  NUMBER— 6/225152  ACTION— ACCEPTED 
Sr  Part*  Canzlani,  Case  Anjefca,  5629  Isleta  Bt«f.  SW.,  Albuqoefqoe.  NM  8/105,  505-877-5763 — — 

ETA  CONTROL  NUMBER— 6/225303  ACTION— ACCEPTED 
Mr  Eduardo  Duarte,  Lavida  Serena,  71 1  Kings  Way  Blvd.,  Del  Rio,  TX  78840,  210-774-0698  — - - 

ETA  CONTROL  NUMBEn-«226095  ACTION— ACCEPTED 
Mr  H«vey  L  Fishero,  Navarro  Memorial  Hospital,  Inc..  3201  W.  Highway  22,  Corsicana,  TX  75110. 903-872^-*86l 

ETA  CONTROL  NUMBER— 6/225302  ACTION— ACCEPTED 
M*.  TMta  H.  Munoz,  Starr  Courts  MwwW  HoipiBl.  P.a  Box  78,  flto  Grande  Cilr.  TX  78682.  ?10-«37-6661  

ETA  CONTROL  NUMBER— 6/225093  ACTION-ACCEPTED  


FL 
Fl 
GA 

MS 

MS 

NM 
TX 

TX 
TX 


0Brt6f95 

02^16/95 
02^17/95 
02rT6«5 

•t     a2ri7/95 

02n7/96 


ETA  REGION  6 
02/20/95  to  02/26/96 


Ms.  Chm^  Woods,  Winte«  Qartfen  Heatth  Care,  15204  West  CotonreH  E>riv*,  Winter  Gartterr,  FL  347S7,  407-«77- 
2394. 

ETA  CONTROL  NUMBER-«fl25406  ACTION— ACCEPTED 
Mr  Gary  Morse,  Tyler  Holmes  Memorial  Hospital,  409  Tyler  Holmes  Drive,  Winona.  Ml  38967,  601-283-4114  

ETA  CONTROL  NUMBER— 6/225328  ACTION— ACCEPTED 
Mr.  Robert  Hill,  Britthaven  ol  Davidson.  706  Pinaywood  Road.  Thomasviie,  NC  2736a  9T9-475-91 16  ._ 

ETA  CONTROL  NUMBER— 6/225380  ACTION-ACCEPTED 
Mr.  Don  Davidson.  Advanced  Care  Certe*  at  Stepherwille,  2309  W.  Washington  Stieet.  Stephem*le,  TX  76401, 
817-968-4191. 

ETA  CONTROL  NUMBER— 6/225377  ACTION-ACCEPTED 
Mr.  Don  Davidson.  Advanced  Care  Center  at  Tyler,  2902  FM  2767  East.  Tyler.  TX  75702.  803-592-5684  

ETA  CONTROL  NUMBER— 6/225379  ACTION— ACCEPTED 
Mr.  Don  Davidson,  Advanced  Care  Ctr.  of  Araer/Pio-Caie,  3508  Milan  Street.  Houston.  TX  77002, 713-628-3071  ... 

ETA  CONTROL  NUMBER— 6/225378  ACTION— ACCEPTED 
Mr.  Samuel  A.  Ramirez,  Sr.,  DoHy  Vinsant  Memorial  Hospital.  400  East  Hwy  77,  San  Benrto,  TX  78586,  210-39&- 

1313. 

ETA  CONTROL  NUMBER— 6/225403  ACTION— ACCEPTED 
Ms.  Lois  Jean  Moore,  Harris  County  Hospital  District,  2525  Holty  Hall,  Houston,  TX  77054, 713-746-6495 

ETA  CONTROL  NUMBER— 6/225381  ACTION— ACCEPTED 
Ms.  Jotyn  West  Scheirman,  JWS  Health  Consultants,  Inc.,  3730  Kirby  Drive  Suite  900,  Houston,  TX  77098,  71 3- 
522-5355. 

ETA  CONTROL  NUMBER— 6/225404  ACT10t4— ACCEPTED 

Toni  Partes,  Memorial  Medical  Nursing  Center,  315  Lewis.  SW.,  San  Antonio,  TX  78212.  ?T0-223-5521  

ETA  CONTROL  NUMBER— €/22540e  ACT10e*-ACCEPTED 

William  D.  Poteet.  Ill,  Methodist  Hosprtal,  3615  19th  Street,  Lubbock,  TX  79410,  806-792-1011  

ETA  CONTROL  NUMBER— 6/225375  ACTION— ACCEPTED 

Maria  A.  Malacon,  Omni  Health  Services.  2600  N.  Gessner  Suite  280,  Houston^  TX  77080.  713-690-1971 

ETA  CONTROL  NUMBER— 6/225405  ACTION— ACCEPTED 

Rod  Setdel.  San  Jacinto  Methodist  Hospit^  4401  Gar*  Road.  Baytovm.  TX  77521.  713-420-6690 

ETA  CONTROL  NUMBER— 6/225374  ACTION— ACCEPTED 


Ms. 


Mr 


Ms. 


Mr. 


02/22/95 

02,'22/95 
0Z/22«5 
02/22/95 

02/^23^5 
02/22/95 
02/22/95 

02/22/95 
02/22/95 

02122^5 
02/2^'95 
02122195 
02J73J95 


ETA  REGION  9 
02/27/95  to  03/05/95 


Mr.  John  Botsko.  CPC  Fort  Lauderdale  Hospital,  1601  E.  Las  Olas  B^d.,  Fort  LaudBfdale.  FL  33301 .  305-463-4321 
ETA  CONTROL  NUMBER— 6/225605  ACTION-ACCEPTED 

Leon  Mete,  IHS-Venice  North.  1970  Landings  Blvd..  Ste.  201,  Sarasota.  FL  34231. 80O-743-2S?5 

.  ETA  CONTROL  NUMBER— 6/225598  ACTION-ACCEPTED 

Mr.  WiBiam  A.  McDonaW,  Miami  Children's  Hospital,  3100  S.  W.  62nd  Avenue,  Mtani,  FL  33156. 306-666-6511  

ETA  CONTROL  NUMBER— 6/225570  ACTION— ACCEPTED 
Mr.  Rafael  Fonseca.  West  Gables  Health  Care  Center,  HSI,  Inc.  153  Stratford  Ct,  SuAb  205,  WSrston-Saiem.  NC 
27103.305-265-9391. 


FL 
Fl 
FL 
NC 


03A»/95 
03/03/95 
Oa/03,'95 


Division  of  Foreign  labor  Certifications,  Health  Care  Facility  Attestations— Continued 

[Fonn  ETA-9029) 


CEO-Name/Facifity  name/Address 


ETA  CONTROL  NUMBER— 6/225572  ACTION— ACCEPTED 
Ms.  Alecia  Bristow,  IHS  of  Nashvine,  2733  McCampbell  Road,  t^ashville,  TN  37214  615-885-0483 

ETA  CONTROL  NUMBER-6/225532  ACTION— ACCEPTED  '  "' 

Ms.  Julie  Martinez,  Canterbury  Villa  of  Eagie  Pass,  2550  Zacatecas,  Eagle  Pass,  TX  78852  210-773-^488 

ETA  CONTROL  NUMBER— 6/225530  ACTION— ACCEPTED  

DonaU  R.  Cain,  Cartwheel  Lodge  of  Gonzales,  1800  Cartwheel  Drive,  Gonzales,  TX  78629  210-672-2887 

ETA  CONTROL  NUMBER— 6/225600  ACTION— ACCEPTED 
Ms.  Peggy  BrtsglH,  Colonial  Manor  Care  Center,  821  Hwy  81  West,  New  Braunfels,  TX  78130  210-625-7526 

ETA  CONTROL  NUMBER— 6/225602  ACTION— ACCEPTED 
Mr.  Ernest  Flores,  Jr..  Dimmit  County  Memorial  Hospital.  P.O.  Box  1016,  Carrizo  Springs,  TX  78834  210-876-2424 

ETA  CONTROL  NUMBER— 6/225535  ACTION— ACCEPTED 
Chris  Callahan,  Monument  Hill  Nursing  Center,  120  Star  Loop  92,  LaGrange,  TX  78945  410-968-3144 

ETA  CONTROL  NUMBER— 6/225601  ACTION— ACCEPTED  " 

Mr.  David  Nesbit,  Nesbit  Nursing  Home,  1215  Ashby,  Sequin,  TX  78155,  210-379-1606 

ETA  CONTROL  NUMBER— 6/225603  ACTION— ACCEPTED  

Harvin  E  Saggs,  Southem  Manor,  Highway  90A  West,  Hallettsvitle,  TX  77964,  512-798-3268 

ETA  CONTROL  NUMBER— 6/225599  ACTION— ACCEPTED  ^ 

Ms.  Donna  Grayson,  Town  and  Country  Manor,  625  N.  Main,  Boeme,  TX  78006,  210-249-3085 

ETA  CONTROL  NUMBER— 6/225604  ACTION— ACCEPTED 


State 


TN 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Action 
date 


03/D2«5 
03A)2/95 
03AD3«5 
03/03/95 
03/02/95 
03/03-'95 
03/03/95 
03A)3/95 
03/03/95 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  94-3  CARP-CD90-92] 

Distribution  of  1990, 1991  and  1992 
Cable  Royalty  Funds 

agency:  Copyright  Office,  Ubrary  of 
Congress. 

ACTION:  Notice  of  consolidation  of 
proceedings,  request  for  notices  of 
intent  to  participate,  and  precontroversy 
discovery  schedule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  consolidating  the 
distribution  of  the  1990, 1991  and  1992 
cable  royalty  funds  into  a  single 
proceeding.  Accordingly,  the  Office  is 
requesting  that  claimants  to  the  1991 
and  1992  royalty  funds  file  a  Notice  of 
Intent  to  Participate  in  the  distribution 
proceeding  for  those  funds,  if  they  have 
not  already  done  so.  The  Office  is  also 
setting  the  prehearing  scliedule  for  the 
1990-1992  distribution  proceeding, 
including  the  date  on  which 
controversies  will  be  declared  and 
arbitration  initiated. 

DATES:  Notices  of  Intent  to  Participate 
are  due  April  5, 1995. 

ADDRESSES:  If  sent  hy  mail,  an  original 
and  five  copies  of  the  Notice  of  Intent 
to  Participate  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station.  Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies  of 


the  Notice  of  Intent  to  Participate 
should  be  brought  to:  Office  of  the 
Copyright  General  Counsel.  James 
Madison  Memorial  Building,  Room  407, 
First  and  Independence  Avenue,  S.E. 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington  DC  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPLEMENTARY  INFORMATION: 
I.  Backgronnd 

Each  year,  cable  systems  submit 
royalties  to  the  U.S.  Copyright  Office  for 
a  statutory  license  to  retransmit 
broadcast  signals  to  their  subscribers.  1 7 
U.S.C.  111.  These  royalties  are,  in  turn, 
distributed  to  the  appropriate  copyright 
owTiers  by  means  of  a  cable  royalty 
distribution  proceeding.  These 
proceedings  were  formerly  conducted 
by  the  Copyright  Royalty  Tribunal. 
However,  on  December  17, 1993,  the 
Tribunal  was  abolished.  Royalty 
distribution  proceedings  are  now 
conducted  by  ad  hoc  copjTight 
arbitration  royalty  panels  (CARPs) 
convened  and  supported  by  the  Library* 
of  Congress  and  the  Copyright  Office. 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  P.L.  103-198, 107  Stat.  2304 
(1993). 

At  the  time  Congress  wa;  considering 
the  abohtion  of  the  Tribunal,  the 
Tribunal  had  already  begun  a 
proceeding  to  distribute  the  cable 
royalties  that  were  collected  in  1990. 
The  1990  cable  royalty  distribution 
proceedings  began  on  April  2, 1993.  58 


FR  17387  (April  2. 1993).  The 
proceeding  did  not.  however,  reach  a 
conclusion.  In  light  of  the  imminent 
passage  of  the  Copyright  Royalty 
Tribunal  Reform  Act,  the  Tribunal 
suspended  the  1990  cable  royahy 
distribution  proceeding.  Order,  CRT 
Docket  No.  92-1-90CD  (October  14. 
1993). 

The  Copyright  Royalty  Tribunal 
Reform  Act,  which  was  effective 
immediately  upon  enactment,  directed 
the  Librarian  and  the  Copyright  Office 
to  adopt  the  rules  and  regulations  of  the 
Tribunal  found  in  37  CFR  chapter  3,  17 
U.S.C.  802(d),  and  provided  that  the 
Tribunal's  regulations  were  to  remain  in 
effect  until  the  Librarian  adopts 
"supplemental  or  superseding 
regulations."  The  Office  adopted  the 
Tribunal's  rules  and  regulations  on  an 
interim  basis  on  December  22,  1993,  and 
notified  the  public  that  it  intended  to 
begin  a  rulemaking  proceeding  to  revise 
and  update  those  rules.  58  FR  67690 
(December  22, 1993).  In  one  of  the  first 
decisions  in  that  rulemaking,  we 
considered  the  question  of  how  to 
handle  proceedings  that  were 
suspended  because  of  the  abolition  of 
the  Tribunal.  The  Office  determined 
that  matters  left  pending  at  llie  Tribunal 
would  not  be  taken  up  where  they  had 
boen  left  off,  but  would  have  to  be 
bsgun  anew.  59  FR  2550  (January  18, 
1994).  Thel990  cable  distributi  on 
\vould,  therefore,  start  over  from  the 
beginning. 

We  met  with  the  cable  copyright 
claimants  on  August  11,  1994  and  were 
informed  that  they  preferred  to  restart 
the  1990  cable  distribution  proceeding 
only  after  final  regulatioos  for  the 
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CARPs  were  adopted  and  in  place.  The 
Office  honored  this  request  and,  on 
December  7,  1994,  pubhshed  final 
regulations  governing  the  conduct  of 
royalty  distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royahy  Tribunal  Reform  Act  of  1993.  59 
FR  63025  (December  7.  1994). 

Cable  royalties  for  the  1990, 1991. 
1992  and  1993  account  years  are  now 
eligible  for  distribution  proceedings.  A 
partial  distribution  of  ninety  percent  of 
the  1990  and  1991  royalties  was  made 
by  the  Tribunal  prior  to  its  termination, 
and  the  Copyright  Office  has  made  a 
partial  distribution  of  eighty  percent  of 
the  1992  and  1993  royalty  funds.  See, 
Distribution  Order,  CRT  Docket  No.  92- 
1-90CD,  57  FR  41478  (September  10. 
1992)  (1990  royalties);  Distribution 
Order,  CRT  Docket  No.  93-4-91CD 
(October  6, 1993)  (1991  royalties); 
Order.  Docket  Nos.  94  CARP  (92-CD) 
and  94  CARP  (93-CD)  (September  26, 
1994)  (1992  and  1993  royaUies). 

II.  Request  for  Comments  on 
Controversy 

On  December  15, 1994,  the  Copyright 
Office  of  the  Library  of  Congress 
published  a  notice  seeking  comment  as 
to  the  existence  of  controversies  among 
claimants  to  the  1990  cable  royalty 
fund.  59  FR  64714  (December  15,  1994). 
We  also  requested  interested  claimants 
to  file  a  Notice  of  Intent  to  Participate 
in  the  1990  cable  distribution 
proceeding. 

In  addition  to  seeking  comments 
regarding  1990  royalty  fund 
controversies,  we  solicited  comments  as 
to  whether  the  distribution  of  1990 
cable  royalties  should  be  consolidated 
with  other  cable  royalty  funds  collected 
in  subsequent  years.  59  FR  64715 
(1994).  The  1991, 1992  and  1993  royalty 
funds  are  ready  for  distribution  and 
could  be  made  a  part  of  the  1990 
proceeding,  if  that  would  serve  the 
public  interest.  If  the  claimants  favored 
a  consolidation,  we  sought  comment  as 
to  the  existence  of  controversies  in  those 
subsequent  years.  We  also  stated  that  if 
we  did  consolidate  the  1990  cable 
distribution  with  one  or  more 
subsequent  years,  we  would  issue  a 
request  at  that  time  for  Notices  of  Intent 
to  Participate  for  those  subsequent 
years.  59  FR  64715. 

The  Comments 

The  Office  received  comments  from 
the  following  claimant  groups:  Program 
Suppliers.  Joint  Sports  Claimants 
(consisting  of  the  Office  of  the 
Commissioner  of  Baseball,  the  National 
Basketball  Association,  the  National 
Hockey  League  and  the  National 
Collegiate  Athletic  Association], 


National  Association  of  Broadcasters 
(NAB),  Canadian  Claimants,  Devotional 
Claimants,  Music  Claimants  (consisting 
of  the  American  Society  of  Composers, 
Authors  and  Publishers;  Broadcast 
Music,  Inc.;  and  SESAC,  Inc.),  The 
Public  Broadcasting  Service  (PBS), 
National  Public  Radio  (NPR)  and 
Multimedia  Entertainment,  Inc. 
(Multimedia).  In  addition  to  individual 
comments  from  these  groups,  the  Office 
received  a  comment,  styled  "Joint 
Conunents  of  Copyright  Owners" 
(CopjTight  Owners),  that  expresses  the 
collective  opinion  of  all  of  the  above 
listed  claimant  groups. 

Discussion  of  the  Comments 

The  Copyright  Owners  identify 
existence  of  both  Phase  I  and  Phase  II 
controversies  for  the  1990  cable 
distribution,  and  identify  the  existence 
of  a  Phase  I  controversy  for  the  1991  and 
1992  royalty  funds.  They  request  a 
consolidation  of  the  1991  and  1992 
distribution  with  the  1990  proceeding, 
and  propose  a  detailed  schedule  for  the 
45-day  precontroversy  discovery  period. 
The  Copyright  Owners  are  not,  however, 
in  agreement  as  to  when  the 
precontroversy  discovery  period,  and 
the  initiation  of  arbitration,  should 
begin. 

A.  Existence  of  Controversies. 
Copyright  Owners  state  that  a 
controversy  exists  as  to  the  Phase  I 
allocation  of  the  1990  cable  royalty 
fund.  Copyright  Owners,  comments  at 
1-2.  The  Phase  I  parties  agreed  to  settle 
the  1990  royalty  claims  of  NPR,  the 
Canadian  Claimants  and  the  Music 
Claimants.  These  settlements  were 
approved  by  the  Copyright  Royalty 
Tribunal  during  the  aborted  1990  cable 
distribution  proceeding;  therefore,  no 
controversy  exists  with  respect  to  the 
shares  of  the  1990  cable  royalty  fund  for 
NPR,  Canadian  Claimants,  and  Music 
Claimants.  See  in  CRT  Docket  No.  92- 
1-90CD:  "Distribution  Order"  (dated 
March  29, 1993)  (NPR);  "Distribution 
Order"  (dated  July  27,  1993)  (Canadian 
Claimants);  and  "Order"  (dated  August 
16,  1993)  (Music  Claimants). 

Copyright  Owners  also  identify  the 
existence  of  a  controversy  for  the  Phase 
I  allocation  of  the  1991  and  the  1992 
cable  royalties.  Id.  at  2.  Although  there 
is  a  possibility  that  some  of  the 
claimants  will  reach  a  Phase  I 
settlement,  hearings  before  a  CARP  will 
nevertheless  be  required.  Id. 

With  respect  to  Phase  II  controversies. 
Copyright  Owners  ask  that  the 
Copyright  Office  schedule  them  after 
resolution  of  all  Phase  I  controversies, 
and  then  conduct  all  Phase  II 
proceedings  concurrently.  Id.  at  3. 
Music  Claimants  urge  that  a  separate 


CARP  panel  be  convened  to  conduct 
each  Phase  II  hearing.  Music  Claimant"; 
comments  at  7. 

Multimedia  and  NAB  report  the 
existence  of  Phase  II  controversies  for 
the  1990  cable  fund.  Multimedia, 
comments  at  1;  NAB.  comments  at  1-2. 
Several  other  commentators,  including 
Program  Supplier  and  Joint  Sports 
Claimants,  report  that  they  are  currently 
unaware  of  any  Phase  II  controversies 
for  the  1990  fund,  but  reserve  the  right 
to  participate  in  such  controversies 
should  they  arise.  See  Program 
Suppliers,  comments  at  1-2;  Joint 
Sports  Claimants,  comments  at  2.  See 
also  Canadian  Claimants,  comments  at 
2;  Music  Claimants,  comments  at  3-4; 
Devotional  Claimants,  comments  at  1. 
None  of  the  commentators  are  aware  of 
any  Phase  II  controversies  at  this  time 
for  the  1991  and  1992  cable  royalty 
funds;  however,  they  express  an 
intention  to  participate  in  any  Phase  II 
controversies  should  they  arise.  See  e.g. 
Program  Suppliers,  comments  at  2; 
Music  Claimants,  comments  at  5-6; 
Devotional  Claimants,  comments  at  1. 

B.  Consolidation  of  Proceedings. 
Copyright  Owners  request  that  the  1990, 
1991,  and  1992  distribution  proceedings 
be  consolidated  into  a  single 
proceeding.  Copyright  Owners, 
comments  at  2.  They  state  that 
consolidation  is  necessary  to  reduce  the 
existing  backlog  in  distribution 
proceedings,  created  by  the  elimination 
of  the  Copyright  Royalty  Tribunal,  and 
that  a  proceeding  which  covers  no  more 
than  three  years  would  be  manageable 
and  cost  effective  for  the  parties  and  the 
CARP.  Id.  Copyright  Owners  do  not, 
however,  express  any  opinion  as  to  the 
advisability  of  consolidating  subsequent 
royalty  funds  (1993, 1994,  etc.)  into  a 
single  proceeding.  Id.  at  2-3. 

NAB  supports  consolidation  of  the 
1990, 1991,  and  1992  cable  funds  into 
a  single  proceeding,  but  only  if  the 
procediu^al  dates  and  schedule  proposed 
by  Joint  Sports  Claimants  is  followed. 
See  discussion,  infra. 

C.  Prehearing  Schedule.  Copyright 
Owners  urge  the  Copyright  Office  to 
adopt  a  detailed  prehearing  scheduling 
order  which  addresses  the  following 
matters. 

1.  Scheduling  of  proceeding.  Section 
251.45(b)(1)  prescribes  a  45-day 
precontroversy  discovery  period  for  the 
handling  of  discovery  and  pre- 
arbitration  matters.  Copyright  Owners 
propose  that  the  Copyright  Office  adopt 
specific  deadlines  for  the  following 
procedural  steps  to  take  place  within 
those  45  days: 

Exchange  of  Written  Direct  Cases 
Requests  for  Underlying  Documents 

Related  to  Written  Direct  Cases 


Responses  to  Requests  for  Underlying 

Documents 
Completion  of  Document  Production 
Follow-up  Requests  for  Underlying 

Documents 
Responses  to  Follow-up  Requests 
Motions  Related  to  Document 

Production  to  Date 
Production  of  Documents  In  Response 

to  Follow-Up  Requests 
All  Other  Motions,  Petitions  and 

Objections 
Copyright  Owners,  comments  at  4.  In 
addition.  Program  Suppliers  urge  that 
parties  should  be  free  to  file  motions, 
particularly  on  discovery  disputes,  at 
any  time  up  to  the  established  deadline. 
The  Librarian  could  then  address  each 
motion  on  an  ad  hoc  basis,  thereby 
expediting  the  decisionmaking  process. 
Program  Suppliers,  comments  at  4. 

2.  Nature  and  scope  of  precontroversy 
discovery.  Copyright  Owners  note  that 
the  rules  describe  the  nature  and  scope 
of  discovery  permitted  by  a  CARP, 

§  251.45(c),  but  do  not  articulate  any 
standard  for  precontroversy  discovery. 
They  therefore  recommend  that  the 
same  standard  in  §  251.45(c)  apply  to 
the  precontroversy  discovery  period, 
whidi  would  allow  the  parties  to 
"request  of  an  opposing  party 
nonprivileged  underlying  documents 
related  to  the  written  exhibits  and 
testimony."  Copyright  Owners, 
comments  at  5. 

3.  Discovery  and  motions  before  the 
CARP.  Copyright  Owners  voice  concern 
that  §  251.45(c)  requires  the  CARP  to 
establish  a  discovery  period  following 
the  submission  of  rebuttal  and  direct 
cases.  They  believe  that  allowing 
additional  discovery  on  direct  cases 
would  be  counterproductive  to  the 
purpose  of  the  precontroversy  discovery 
period,  and  that  a  CARP  should  only 
allow  additional  direct  case  discovery 
upon  a  shovdng  of  good  cause. 
Copyright  Owners,  comments  at  5-6. 
Thus,  all  discovery  rtxjuests  that  can  be 
made  during  the  precontroversy 
discovery  period,  and  all  motions  and 
objections  contemplated  by  §  251.45(b). 
must  be  made  at  that  time.  Id. 

4.  Manner  of  service.  Because  of  what 
they  view  as  a  limited  precontroversy 
discovery  period.  Copyright  Owners 
recoDunend  that  service  of  all  discovery 
requests  and  responses  to  such  requests 
be  by  hand  or  fax  on  the  party  to  whom 
the  request  or  response  is  directed. 
Likewise,  they  propose  that  all  motions 
and  responses  filed  during  the 
precontroversy  discovery  period  be 
served  by  means  no  slower  that 
overnight  express  mail.  Copyright 
Owners,  comments  at  6. 

5.  Start  of  evidentiary  hearings. 
Copyright  Owners  requ&st  that  a 


"sufficient"  time  period  be  allowed 
bom  issuance  of  all  precontroversy 
discovery  ruUngs  by  the  Copyright 
Office  and  the  start  of  the  180-day 
arbitration  period.  Copyright  Owners, 
comments  at  6-7. 

D.  Commencement  of  Proceedings. 
The  commentators  disagree  as  to  when 
the  precontroversy  discovery  period 
should  begin  and,  consequently,  when 
arbitration  should  be  initiated.  A 
majority  of  the  commoitators  support 
the  proposal  of  Joint  Sports  Claimants, 
who  propose  commencement  of 
precontroversy  discover)'  on  August  18, 
1995.  and  initiation  of  arbitration  on 
October  30. 1995.  Program  Suppliers 
urge  that  precontroversy  discovery 
begin  on  March  31. 1995,  with  the  180- 
day  arbitration  period  starting  on  June  7, 
1995.  Music  Claimants  do  not  endorse 
either  position,  but  do  not  believe  that 
precontroversy  discovery  should  begin 
any  time  before  "mid-May."  NPR  takes 
a  similar  approach,  favoring  a  June  start. 

1.  Program  Suppliers  proposal. 
Program  Suppliers  argue  that  an 
immediate  start  to  the  1990  cable 
distribution  proceeding  is  necessary  to 
reduce  the  backlog  of  cable  and  satellite 
distributions  and  rate  adjustments 
created  by  the  elimination  of  the 
Copyright  Royalty  Tribunal.  Program 
Suppliers,  conunents  at  2.  There  have 
been  no  compulsory  license  hearings 
since  the  fall  of  1993,  and  a  number  of 
proceedings  are  or  will  be  ripe  for 
decision: 

— All  cable  compulsory  license 

distribution  cases  from  1990  forward; 

— ^All  satellite  carrier  compulsory 
license  distribution  cases  from  1992 
forward; 

— The  five-year  cable  royalty  rate 
adjustment  case  under  17  U.S.C. 
801(b)(2)  (A)  and  (D)  and'8a3(a){2) 
must  be  filed  during  1995;  and 

— The  satellite  carrier  fee  negotiation 
and  arbitration  under  17  U.S.C.  119(c) 
must  begin  on  July  1, 1996  with 
initiation  of  arbitration  no  later  than 
January  1, 1997. 

Id.  Program  Suppliers  concede  that 
consolidation  of  the  1990, 1991,  and 
1992  cable  distribution  proceedings  will 
help  to  reduce  this  backlog,  but  only  a 
corobination  of  consolidation  and 
prompt  scheduling  of  hearings  will 
bring  all  matters  up-to-date.  Id.  at  3. 

Program  Suppliers  recommend  that 
the  45-day  precontroversy  discoverj' 
period  begin  on  March  3i,  1995,  and 
conclude  on  May  10, 1995.  Arbitration 
would  begin  on  June  7, 1995.  Id.  at  4- 
5.  Program  Suppliers  argue  that  under 
this  proposal.  arbitraticHi  will  be 
completed  by  December,  thereby 
clearing  the  1996  calendar  for  1993 


cable  distribution,  1992  satellite 
distribution,  and  cable  rate  adjustment 
CARP  proceedings,  if  necessary. 
Creating  the  scheduling  possibility  for 
two  CARP  hearings  in  1996  by 
completing  the  1990  cable  distribution 
in  1995  "would  help  considerably  to 
reheve  the  backlog  that  will  exist  at  that 
time."  Id.  at  3. 

While  Program  Suppliers 
acknowledge  that  their  proposed 
schedule  is  ambitious  and  will  reqxiire 
hard  work  by  the  parties,  they  ai^e  that 
it  does  not  grant  them  any  unfair 
advantage.  They  note  that  the  Bortz 
study  introduced  by  Joint  Sports 
Claimants  in  the  1990  distribution 
proceeding  before  the  Copyright  Royalty 
Tribunal,  the  "principal  evidentiary 
presentation  supported  by  all  the  parties 
in  the  1990  hearing  other  than  Program 
Suppliers."  contained  data  for  1990, 
1991  and  1992.  Program  Suppliers, 
however,  have  yet  to  receive  their 
principal  data,  the  Neilsen  study,  for 
those  same  years.  Id.  at  6. 

In  addition  to  proposing 
precontroversy  discovery  and 
arbitration  starting  dates,  Program 
Suppliers  recommend  specific  dates  for 
all  precontroversy  procediu-al  deadlines 
jMoposed  in  the  comments  of  Copyright 
Owners: 


FHing 

Deadline 

Written  Direct  Cases 

Mar.  31, 1995. 

Request  for  Undertying 

Apr.  10, 1995. 

Document  Related  to 

Written  Direct  Cases. 

Responses  to  Requests  (or 

Apr.  14.  1995. 

Underlying  Documents. 

Compietion  of  Document 

Apr.  20,  1995. 

Production. 

Follow-Up  Document  Re- 

Apr. 25,  1995. 

quests,  If  Any. 

Responses  to  Fodow-Up 

Apt.  28,  1995. 

Requests. 

Motions  Related  to  Docu- 

May  2.  T995. 

mem  Production  to  Date 

Completion  of  Document 

May  8.  1995. 

Production  For  Follow- 

Up  Requests,  If  Any. 

All  Other  Motions,  Peti- 

May 10,  1995. 

tions,  and  ObjectKXTS. 

Commencemert  of  the 

June  7.  1995. 

180-day  Penod. 

Start  of  Evidentiary  Hear- 

Jurw 13, 1995. 

ing. 

Id.  at  4-5.  Program  Suppliers  envision 
that  direct  case  hearings  would  be 
completed  by  August  4,  and  recommend 
that  further  hearings  be  suspended  until 
at  least  September  6, 1995,  during 
which  time  the  parties  would  exchange 
rebuttal  cases  and  conduct  discovery  of 
the  rebuttal  cases.  W.  at  5.  They  further 
suggest  that  rebuttal  hearings  be 
completed  by  the  end  of  September,  and 
that  proposed  and  reply  findings  of  fact 
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and  conclusions  of  law  be  briefed  in 
October  and  early  November  so  that 
"the  CARP  decision  could  be  issued  by 
December  4,  the  last  day  of  the  180-day 
period."  Id. 

2.  Joint  Sports  Claimants  proposal. 
Joint  Sports  Claimants  argue  that 
Program  SuppUers  proposed  schedule 
does  not  permit  sufficient  preparation 
time  for  a  consoUdated  1990-92 
proceeding,  and  strongly  opposes  any 
schedule  that  would  begin 
precontroversy  discovery  prior  to 
August  18, 1995.  They  submit  that  a 
consolidated  1990-92  proceeding  will 
be  the  most  complicated  in  which  the 
parties  have  ever  participated,  and  will 
be  before  arbitrators  "who,  presumably, 
will  be  selected  for  their  expertise  in 
dispute  resolution  rather  than 
famiUarity  with  cable  copyright  issues." 
Joint  Sports  Claimants,  comments  at  3. 
Adequate  preparation  time  is,  therefore, 
needed  "to  locate  witnesses,  to 
commission  and  to  complete  research 
and  to  prepare  testimony  and  exhibits." 
Id.  at  4.  Joint  Sports  Claimants  further 
note  that  Program  Suppliers'  concern 
with  the  ciurent  backlog  of  proceedings 
is  adequately  addressed  by 
consolidating  the  1991  and  1992  cable 
distribution  with  the  1990, proceeding. 
Id.  at  5. 

Joint  Sports  Claimants  propose  an 
August  18, 1995  start  date  for 
precontroversy  discovery  and  an 
October  30, 1995  initiation  of 
arbitration.  They  are  supported  in  their 
commencement  proposal  by  NAB, 
Devotional  Claimants,  Canadian 
Claimants  and  PBS.  See  NAB, 
comments  at  3—4;  Devotional  Claimants, 
comments  at  2;  Canadian  Claimants, 
comments  at  1;  PBS,  comments  at  1. 
Joint  Sports  Claimants  recommend  the 
following  dates  for  the  precontroversy 
discovery  procedural  deadline  schedule 
proposed  in  the  comments  of  the 
Copyright  Owners: 


Filing 


Filing 

Deadline 

Written  Direct  Cases 

Aug.  18,  1995. 

Requests  for  Underiying 

Aug.  28.  1995. 

Docunr>ents  Related  to 

Written  Direct  Cases. 

Responses  to  Requests  for 

Sept.  1,  1995. 

Underlying  Docunients. 

Completion  of  Document 

Sept.  8,  1995. 

Production. 

Follow-Up  Requests  for 

Sept.  13,  1995. 

Underlying  Documents. 

Responses  to  Fdlow-Up 

Sept.  18.  1995. 

Requests. 

Motions  Related  to  Docu- 

Sept. 20.  1995. 

ment  Production. 

Production  of  Documents 

Sept.  27,  1995. 

in  Response  to  Follow- 

Up  Requests. 

All  Other  Motions,  Petitions 
and  Ot)iections. 

Commencement  of  180- 
Day  Period. 


Deadlir>e 


Oct  2, 1995. 
Oct.  30,  1995. 


Id.  at  2.  Joint  Sports  Claimants  do  not 
make  any  scheduling  proposals  for  the 
conduct  of  hearings  before  the  CARP. 

3.  Music  Claimants  and  NPR.  Music 
Claimants  and  NPR  do  not  endorse  the 
scheduling  proposals  of  either  Program 
Suppliers  or  Joint  Sports  Claimants. 
Music  Claimants  request  that 
precontroversy  discovery  begin  no 
sooner  than  mid-May  1995  to  allow 
adequate  preparation  time  for  the 
written  direct  cases.  Music  Claimants, 
comments  at  7.  NPR  requests  a  starting 
date  no  earUer  than  June,  with  hearings 
commencing  no  sooner  than  September. 
NPR,  comments  at  4. 

ni.  Consolidation  of  Proceedings, 
Notices  of  Intent  to  Participate,  and 
Scheduling 

Having  fully  considered  the 
comments  of  the  interested  parties,  the 
Copyright  Office  is  consolidating  the 
1991  and  1992  cable  royalty  distribution 
vdth  the  1990  distribution  proceeding, 
and  is  requesting  that  interested  parties, 
who  have  not  already  done  so,  file  a 
Notice  of  Intent  to  Participate  for  the 
1991  and  1992  distribution  no  later  than 
April  5, 1995.  The  precontroversy 
discovery  period  will  begin  on  August 
18, 1995,  and  proceed  according  to  the 
schedule  described  below. 

Consolidation  of  Proceedings 

The  commentators  report  the 
existence  of  controversies  for  the  1990, 
1991  and  1992  cable  royalty  funds  and 
request  that  the  Copyright  Office 
consolidate  distribution  of  these  funds 
into  a  single  proceeding.  Although  the 
1993  royalty  funds  are  available  for 
distribution,  the  commentatorsdo  not 
favor  consolidation  of  the  199Jrunds. 
The  Office  believes  that  consolidation  of 
the  1990, 1991  and  1992  royalties  into 
a  single  distribution  proceeding  is 
manageable  and  cost  effective,  and  that 
addition  of  the  1993  funds  to  the 
proceeding  may  be  imduly  burdensome. 
Consolidation  of  three  funds  itself 
represents  an  unprecedented 
distribution,  and  is  a  major  step  towards 
eliminating  the  existing  backlog  of 
copyright  compulsory  license 
proceedings.  We  are,  therefore, 
consolidating  the  1990-92  cable  royalty 
funds  for  distribution,  and  will  conduct 
a  single  proceeding  necessary  to  the 
resolution  of  all  controversies  related  to 
these  funds. 


By  consohdating  the  1990-92 
distributions,  the  Office  will  handle 
Phase  I  and  Phase  II  controversies  in 
those  funds  sequentially.  That  is,  we 
will  first  conduct  a  proceeding  and 
convene  a  CARP  to  resolve  all  Phase  I 
controversies  for  the  1990-92  funds, 
and,  after  that  proceeding  has  been 
completed,  we  will  ascertain  the 
existence  of  any  Phase  II  controversies 
and  conduct  separate  proceedings.  The 
issue  of  whether  to  convene  separate 
CARPs  for  each  Phase  II  controversy,  or 
to  allow  a  single  CARP  to  resolve  more 
than  one  controversy,  will  be  decided  at 
the  time  the  Office  determines  the 
existence  of  Phase  II  controversies,  if 
any. 

Notices  of  Intent  To  Participate 

The  Copyright  Office  has  received 
Notices  of  Intent  to  Participate  from  the 
parties  wishing  to  participate  in  the 
CARP  proceedings  for  the  1990  cable 
royalty  distribution.  The  Office  noted  in 
the  Notice  requesting  comments  on  the 
existence  of  cable  distribution 
controversies  that  if  it  consolidated  the 
1990  cable  distribution  with  one  or 
more  subsequent  years  it  would  then 
issue  a  request  for  Notices  of  Intent  to 
Participate  for  those  subsequent  years. 
59  FR  64714,  64715  (1994). 

We  are  consolidating  the  1991  and 
1992  cable  distribution  with  the  1990 
proceeding.  Therefore,  those  claimants 
who  wish  to  present  evidence  to  the 
CARPs  for  distribution  of  the  1991  and 
1992  royalties  must,  if  they  have  not 
already  done  so,  file  a  Notice  of  Intent 
to  Participate  for  those  years.  Notices 
must  be  filed  no  later  than  April  5, 
1995.  Failure  to  file  a  timely  Notice  of 
Intent  to  Participate  may  subject  the 
claim  to  dismissal.  The  filing  of  a  Notice 
of  Intent  to  Participate  is  thus  critical  to 
a  claimant  being  able  to  present  an 
effective  claim. 

Scheduling  of  the  1990-92  Cable 
Distribution  Proceeding 

The  Copyright  Office  is  announcing 
the  scheduling  of  the  precontroversy 
discovery  period,  and  other  procedural 
matters,  for  the  1990-92  cable 
distribution  proceeding.  In  addition,  the 
Office  is  announcing  the  date  on  which 
the  existence  of  controversies  to  the 
1990-92  cable  funds  will  be  declared 
and  arbitration  initiated,  thereby 
commencing  the  180-day  arbitration 
period.  Once  a  CARP  has  been 
convened,  the  scheduling  of  the 
arbitration  period  is  within  the 
discretion  of  the  CARP  and  will  be 
announced  at  that  time. 

A.  Commencement  of  the  Proceeding. 
A  royalty  distribution  proceeding  under 
part  251  of  37  CFR  is  divided  into  two 


essential  phases.  The  first  is  the  45-day 
precontroversy  discovery  phase,  during 
which  the  parties  exchange  their  written 
direct  cases,  exchange  their 
documentation  and  evidence  in  support 
of  their  written  direct  cases,  and  engage 
in  the  pre-CARP  motions  practice 
described  in  §  251.45.  The  other  phase 
is  the  proceedings  before  a  CARP  itself, 
including  the  presentation  of  evidence 
through  live  hearings  and  the 
submission  of  proposed  findings  by  all 
of  the  parties.  Both  of  these  phases  to  a 
distribution  proceeding  require 
significant  amounts  of  work,  not  just  for 
the  parties,  but  for  the  Librarian,  the 
Copyright  Office  and  the  arbitrators  as 
well.  Selection  of  a  date  to  commence 
a  distribution  proceeding  is,  therefore, 
not  dependent  on  the  schedules  of  one 
or  more  of  the  participating  parties,  but 
must  be  weighed  against  the  interests  of 
all  involved. 

Because  there  are  two  phases  to  a 
distribution  proceeding — 
precontroversy  discovery  and 
arbitration — there  are  two  time  periods 
to  be  scheduled.  The  regulations  do  not 
provide  how  much  time  must  separate 
precontroversy  discovery  from  initiation 
of  arbitration.  Program  Suppliers  and 
Joint  Sports  Claimants,  in  their 
proposed  schedules,  both  recommended 
a  period  of  28  days  from  the  end  of 
precontroversy  discovery  to  the 
beginning  of  the  180-day  arbitration 
period.  See  Program  Suppliers, 
comments  at  5;  Joint  Sports  Claimants, 
comments  at  2.  The  Copyright  Office 
agrees  that  there  is  no  reason  to 
schedule  an  inordinate  amount  of  time 
between  the  two;  however,  there  must 
be  adequate  time  for  the  Librarian  to 
rule  upon  all  motions  filed  within  the 
45-day  precontroversy  period.  Since 
motions  could,  and  imdoubtedly  will  be 
filed  on  the  last  day  of  the  period,  a 
sufficient  amount  of  time  must  be 
allowed  to  receive  oppositions  (7  days 
&om  fiUng  of  motion)  and  replies  (5 
business  days  from  date  of  service  of 
opposition),  and  to  consider  those 
motions  and  issue  decisions  and  orders. 
Given  these  considerations,  the 
uniqueness  of  cable  distribution  for  the 
Office,  and  the  complexities  of  the 
proceedings  involving  three  years  worth 
of  royalties,  we  beUeve  that  a  period  of 
45  days  between  the  end  of  the 
precontroversy  discovery  period  and  the 
declaration  of  controversies/ initiation  of 
arbitration  is  necessary  for  the  Office  to 
adequately  complete  its  task. 

The  issue  remains  as  to  what  date 
precontroversy  discovery  should  begin 
and,  subsequently,  initiation  of 
arbitration.  The  commentators  are 
divided.  Program  Suppliers  beheve  that 
precontroversy  discovery  should  begin 


at  the  end  of  March  of  this  year  to  speed 
the  reduction  of  royalty  funds  currently 
ripe  for  distribution,  and  to  allow  the 
scheduling  of  more  than  one  CARP  next 
year  to  handle  distributions  and/or  rate 
adjustments.  The  remainder  of  the 
commentators  argue  that  a  March 
starting  time  is  premature  because  it 
does  not  allow  sufficient  preparation 
time  for  what  will  be  the  first  CARP 
proceeding.  Music  Claimants  and  NPR 
favor  commencement  in  mid-May  and 
early  June,  respectively.  Joint  Sports 
Claimants  state  that  they  are  opposed  to 
any  schedule  which  begins  the  1990-92 
cable  distribution  proceeding  prior  to 
August  18, 1995.  They  are  supported  by 
Devotional  Claimants,  Canadian 
Claimants,  PBS,  and  NAB,  whose 
support  for  consoHdation  of  the  1991 
and  1992  funds  with  the  1990 
distribution  is  contingent  upon 
acceptance  of  Joint  Sports  Claimants' 
proposed  schedule. 

Because  the  commentators  are  so 
widely  divided,  the  obvious 
compromise  solution  would  be  to  split 
the  difference  in  proposed  starting 
dates.  This  would  result  in  starting 
precontroversy  discovery  sometime  in 
early  June,  which  is  NPR's  proposal. 
However,  in  an  open  meeting  of  all 
parties  fihng  Notices  of  Intent  to 
Participate  in  the  1990  distribution  held 
at  the  Copyright  Office,  the  parties 
expressed  strong  opposition  to  any 
compromise  position,  and  urged  the 
Office  to  select  one  of  the  proposed 
schedules.  Meeting,  held  February  6, 
1995.  We  are  complying  with  the  parties 
wishes  and  are  selecting  a  starting  date 
of  August  18, 1995  for  the  45-day 
precontroversy  period.  The  period  wU 
conclude  on  October  2,  followed  by  a 
45-day  period  in  which  the  Librarian 
and  the  CopjTight  Office  will  complete 
all  precontroversy  discovery  matters 
and  issue  all  rulings.  Controversies  will 
be  declared,  and  the  180-day  arbitration 
period  initiated,  on  November  17, 1995. 

There  are  several  reasons  for  selecting 
these  dates.  First,  this  is  the  first  cable 
distribution  proceeding  under  the  new 
CARP  regime  and  the  parties  should  be 
afforded  adequate  time  for  preparation 
of  their  cases  and  evidence.  A  majority 
of  the  parties  stated  that  they  need  until 
August  18  to  allow  them  sufficient  time 
to  prepare.  Second,  a  single  distribution 
proceeding  for  three  royalty  years  is 
unprecedented  and  represents  a  highly 
complex  and  involved  proceeding.  The 
difficulty  of  the  proceeding  will  be 
further  heightened  by  the  fact  that  it  is 
the  first  test  of  the  new  CARP 
regulations  governing  cable  distribution. 
We,  therefore  believe  that  the  parties 
should  have  optimal  preparation  time  to 
increase  the  likeUhood  of  a  smooth  and 


efficient  proceeding.  Third,  the  Office 
wishes  to  avoid  any  scheduling  conflicts 
with  distribution  proceedings  of  the 
1992-94  DART  royalty  funds.- We  are 
currently  seeking  comment  as  to  the 
existence  of  controversies  for  these 
funds,  which  are  eUgible  for  distribution 
after  March  30, 1995.  While  it  is 
anticipated  that  distribution  settlements 
will  be  reached  for  these  funds, 
convocation  of  a  CARP  or  CARPs  may 
nevertheless  be  necessary.  It  would  be 
extremely  difficuh  for  the  Office  to 
conduct  precontroversy  discovery  for 
cable  as  well  as  DART  at  the  same  time. 
An  August  18  commencement  date  for 
cable  distribution  allows  the  Office  to 
schedule  a  prior,  nonoverlapping 
precontroversy  discovery  period  for 
1992-94  DART  distribution. 

B.  Precontroversy  Discovery  Schedule 
and  Procedures.  Any  party  filing  a 
Notice  of  Intent  to  Participate  in  the 
1990-92  cable  distribution  for  one  or 
more  of  the  royalty  funds  is  entitled  to 
participate  in  the  precontroversy 
discovery  period.  Each  party  may 
request  of  an  opposing  party 
nonprivileged  imderlying  documents 
related  to  the  opposing  party's  wTitten 
direct  case.  The  precontroversy 
discovery  period  is  limited  to  discovery 
of  documents  related  to  written  direct 
cases  and  any  amendments  made  during 
the  period. 

Copyright  Owners  requested  that  the 
CopjTight  Office  adopt  a  precontroversy 
discovery  schedule  that  prescribes  filing 
deadlines  for  discovery  requests, 
responses  and  related  motions.  Because 
Copyright  Ovmers  believe  their  proposal 
is  critical  to  an  efficient  and  successful 
precontroversy  discovery  period,  we 
will  adopt  it  for  purposes  of  this 
distribution  proceeding. 

The  following  is  the  precontroversy 
discovery  procedural  schedule  with 
corresponding  deadlines: 


Action 

Deadline 

Filing  of  Written  Direct 

Aug.  18,  1995. 

Cases. 

Requests  for  Underlying 

Aug.  28, 1995. 

Documents  Related  to 

Written  Direct  Cases. 

Responses  to  Requests  for 

Sept.  1,  1995. 

Underlying  Documents. 

Completion  of  Document 

Sept.  8.  1995. 

Production. 

Follow-Up  Requests  for 

Sept.  13,  1995. 

Underlying  Documents. 

Responses  to  Follow-Up 

Sept.  18,  1995. 

Requests. 

Motions  Related  to  Docu- 

Sept. 22,  1995. 

ment  Production. 
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Action 

Oe«»ne 

Produdion  o(  Oocumsnte 

SepL  27. 1995. 

in  Response  to  FoHoMh 

Up  Requests. 

All  Other  Motions.  Petitions 

Oct  2.  1995. 

and  Otiiections. 

The  §  251.45(b)  precontroversy 
disctjvery  period  biegins  on  August  18, 
1995  with  the  fihng  of  written  direct 
cases.  Each'party  to  the  proceeding  most 
serve  by  hand  on  that  day  a  complete 
copy  of  its  written  direct  case  on  each 
of  the  other  parties  to  the  proceeding,  as 
well  as  file  a  complete  copy  with  the 
Copyright  Office. 

After  the  filing  of  the  *»rritten  direct 
cases,  document  production  will 
proceed  according  to  the  above- 
described  schedule.  Thus,  the  parties 
have  until  August  28  to  request  from 
one  another  Underlying  Documents 
Related  to  Written  Direct  Cases,  until 
September  1  to  respond  to  Requests  for 
Underlying  Douiments,  and  so  forth. 
The  dates  listed  in  the  schedule  mark 
the  deadhnes  by  which  the 
corresponding  requests,  responses  and 
motions  must  be  served  and  filed.  In  the 
case  of  document  requests  and  all 
precontroversy  discovery  motions, 
failure  to  make  a  request  or  file  a  motion 
by  the  prescribed  deadline  precludes  a 
party  from  making  the  request  or  filing 
the  motion  at  a  later  date.  For  example, 
if  a  party  fails  to  file  a  motion  to  compel 
production  of  Underlying  Documents 
Related  to  Written  Direct  Cases  by 
September  22. 1995.  that  party  is 
precluded  from  filing  that  motion  at  a   ^- 
later  date  with  either  the  Copyright 
Office  or  the  CARP.  In  the  case  of 
document  production  responses,  it  is 
expected  that  parties  receiving  requests 
will  respond  by  the  appropriate 
deadline.  Motions  to  comply  with  the 
request  may  be  filed  beginning  on  the 
first  day  after  the  response  deadline  and 
up  to  the  September  22  deadline  for 
motions  related  to  document 
production.* 

Due  to  the  time  limitations  between 
the  procedural  steps  of  the 
precontroversy  discovery  schedule,  we 
are  requiring  that  all  discovery  requests 
and  responses  to  sudi  requests  be 
served  by  hand  or  fax  on  the  party  to 
whom  such  request  or  response  is 
directed.  A  complete  copy  of  ihe 
response  or  request  shall  also  be  served 
on  the  Copyright  Office.  Service  via  the 
mail,  addreued  to  the  official  address  in 
§  25 1 . 1 ,  is  permissible. 


'  Motions  related  to  the  September  27  Production 
of  Documentt  in  RmponM  to  Fol)ow-Up  Requeats 
may  be  Tiled  up  to  th*  October  2  daadtine  rw  AH 
Other  Motions,  Petitions  and  Objections. 


Filing  and  service  of  all 
precontroversy  motions,  petitions, 
objections,  oppositions  and  replies  shall 
be  as  follows.  In  order  to  be  considered 
properly  filed  with  the  Librarian  and/or 
Copyright  Office,  all  motions,  petitions, 
objections,  oppositions  and  replies  must 
be  brought  to:  Office  of  the  Register  of 
Cop3rrights,  Room  403,  James  Madison 
Memorial  Building,  101  Independence 
Avenue,  S.E.,  Washington  D.C.  20540, 
between  the  hours  of  9  a.m.  and  5  p.m. 
Form  and  content  of  such  motions, 
f>etitions,  objections,  oppositions  and 
replies  must  be  in  compliance  with 
§§251.44(bHe).  As  provided  in 
§  251.45(b),  oppositions  to  motions, 
objections  and  petitions  must  be  filed 
with  the  Copyright  Office  no  later  than 
seven  business  days  from  date  of  filing 
of  such  motions,  objections  and 
petitions.  Replies  are  due  five  business 
days  from  the  date  of  filing  of 
oppositions.  Service  of  all  motions, 
petitions,  objections,  oppositions  and 
replies  must  be  made  on  -counsel  or  the 
parties  by  means  no  slower  than 
overnight  express  mail  on  the  same  day 
the  pleading  is  filed. 

Dated  March  13. 199S. 
Mary  bath  PBters, 

Register  of  Copyrights. 

iftnMS  H.  DuliRjton, 

Librarian  of  Congress. 

|FR  Doc.  95-6831  Filed  3-20-95;  8:45  amj 

BiLUNO  COOE  t410-33-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AO0(CV:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACT10H:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 


authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  May  5, 
1995.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  c<^y  of 
the  sclwdule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Ardiives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  nimiber  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Each  year  U.S.  Government  agencies 
create  billions  of  records  on  paper,  film, 
itiagnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  dispoeitioD  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Army  (Nl-AU- 
95-2).  Polygraph  technical  files.    ■ 


2.  Department  of  Housing  and  Urban 
Development  {Nl-207-95-3).  Records 
relating  to  purchases  and  contracts. 

3.  Department  of  Housing  and  Urban 
Development  (Nl-207-95-^). 
Preforeclosure  Sale  Case  Files. 

4.  Department  of  Housing  and  Urban 
Development  (Nl-207-94-5}.  Claims 
Without  Conveyance  of  Title  Case  Files. 

5.  Department  of  the  Interior  (Nl-48- 
95-1).  Reduction  in  retention  period  for 
radio  frequency  assignment  files. 

6.  Department  of  Transportation, 
Federal  Highway  Administration  (Nl- 
406-94-2).  Unidentified  black  and 
white  photographic  prints  depicting 
highway  construction  activities. 

7.  Department  of  the  Treasury,  Bureau 
of  Engraving  and  Printing  (Nl-318-95- 
1).  Final  receipts  for  perfect  deliveries  of 
material  other  than  National  Bank 
Currency. 

8.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-^83-93-24). 
Financial  data  in  electronic  form  and 
related  textual  records  utiUzed  in  the 
supervision  of  thrift  institutions. 

9.  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-95-1).  National  Chaplain 
Management  Information  System. 

10.  Bonneville  Power  Administration 
(Nl-305-94-2).  Routine  and  facifitative 
records  concerning  environmental 
quality  and  power  generation. 

11.  Office  of  Technology  Assessment 
(Nl-444-95-2).  Listing  of  proposed 
assessment  projects  for  1978. 

12.  Tennessee  Valley  Authority  (Nl- 
142-92-18).  Housekeeping  and 
facilitative  records  relating  to  the 
operation  of  the  Phosphate 
Development  Works. 

13.  Tennessee  Valley  Authority  (Nl- 
142-93-8).  Public  relations  video  and 
audio  recordings  determined  during 
archival  processing  to  lack  sufficient 
archival  value  to  warrant  permanent 
retention  by  the  National  Archives. 

14.  Tennessee  Valley  Authority  (Nl- 
142-93-10).  Nuclear  power  plant 
operating  records. 

Dated:  March  10. 1995. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  95-6947  Filed  3-20-95:  8:45  am] 

BILUNG  COOE  7S1S-01-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C.  • 


3501  et  seq.),  this  notice  announces  that 
an  Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  buirden. 
DATES:  Comments  must  be  submitted  on 
or  before  March  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jaleh  Behroozi  Soroui  at  (202)  632- 
1506. 

SUPPLEMENTARY  INFORMATION: 

Title 

Application  for  Technology  Awards 
to  Governors'  State  Literacy  Resource 
Centers  to  build  a  national  electronic 
information  and  communication 
network  for  literacy  by  establishing 
regional  hubs  on  the  Internet  in  each  of 
the  four  regions  designated  by  the 
Department  of  Education's  Office  of 
Vocational  and  Adult  Education. 

Abstract 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  and  required  that  the  Institute 
conduct  basic  and  applied  research  and 
demonstrations  on  literacy;  collect  and 
disseminate  information  to  Federal, 
State  and  local  entities  with  respect  to 
literacy;  and  improve  and  expand  the 
system  for  delivery  of  literacy  services. 
"This  form  will  be  used  by  State 
Governors'  State  Literacy  Resource 
Centers  to  apply  for  funding  to  create 
regional  electronic  information  and 
communication  hubs  for  literacy  that 
will  build  technological  capacity  for 
electronic  exchange  across  the  literacy 
community.  Evaluations  to  determine 
successful  applicants  will  be  made  by  a 
panel  of  literacy  experts  using  the 
published  criteria.  The  Institute  will  use 
this  information  to  make  a  maximimi  of 
four  cooperative  agreement  awards  for  a 
period  of  up  to  2  years. 
Burden  Statement:  The  burden  for  this 
collection  of  information  is  estimated 
at  55  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  complete  the 
form,  and  review  the  collection  of 
information. 
Respondents:  Governors  of  States  and 
Trust  Territories  and  the  Mayor  of  the 
District  of  Columbia. 
Estimated  Number  of  Respondents:  15. 
Estimated  Number  of  Responses  Per 

Respondent:  1. 
Estimated  Total  Annual  Burden  on 

Respondents:  975  hours. 
Frequency  of  Collection:  One  time.  Send 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 


suggestions  for  reducing  the  burden 
to:  Jaleh  Behroozi  Soroui,  National 
Institute  for  Literacy,  800  Connecticut 
Ave.,  NW.,  Suite  200,  Washington,  DC 
20006,  and  Dan  Chenok,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
725  17th  St.,  NW..  Washington,  DC 
20503. 

Sharyn  M.  Abbott, 

Acting  Director. 

[FR  Doc.  95-6902  Filed  3-20-95;  8:45  am] 

BILUNG  COOE  60SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  of  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by  April 
21, 1995.  Copies  of  materials  may  be 
obtained  at  the  NSF  address  or 
telephone  number  shown  below. 

Agency  Clearance  Officer.  Herman  G. 
Fleming,  Division  of  Contracts,  Policy, 
and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  or  by  telephone 
(703) 306-1243. 

Comments  may  also  be  submitted  to: 

OMB  Desk  Officer:  Office  of 
Information  and  Regulatorv  Affairs. 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB. 
722  Jackson  Place,  Room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  Survey  of  Earned  Doctorates  in 
the  United  States. 

Affected  Public:  Individuals. 

Respondents/Reporting  Burden: 
41,000  respondents:  average  20  minutes 
per  response. 

Abstract:  Data  collected  from  research 
doctorates  when  they  earn  their  degree 
is  used  by  five  Federal  agencies  for 
program  planning,  program  evaluation, 
policy,  and  data  dissemination.  These 
data  are  especially  used  to  describe  the 
participation  of  women,  racial/ethnic 
minorities,  and  foreign  citizens. 

Dated:  March  16, 1995. 
Herinan  G.  Fleming, 
Reports  Clearance  Officer. 
[FR  Doc.  95-6964  Filed  3-20-95:  8:45  ami 

BILUNG  COOE  75SS-01-M 


Advisory  Committee  for  Education  and 
Human  Resources:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
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Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Reiources  (#1119). 

Date  and  time:  April  a.  1995. 12:30  pjn.- 
5;00  p.m.,  April  4,  1995,  8:30  a.m.-5:00  p.m. 

Place:  Arlington  Renaitsaooe  Hotel,  950  N. 
SUfford  Street.  Arlington,  VA  22203. 

Type  of  meeting:  Open. 

Contact  person:  Peter  E.  Yankwich, 
Executive  Secretary,  Directorate  for 
Education  and  Human  Resources,  Room  805, 
Arlington,  VA  22230.  (703)  306-1604. 

Summary  minutes:  May  be  obtained  from 
contact  person  listed  above. 

Ptirpose  of  committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  Education  and  Human  Resources. 

Agenda:  Review  of  F^'  1995  Programs  and 
Initiatives  Strategic  Planning  for  FY  1996  and 
Beyond. 

Dated:  March  16, 1995. 
M.  Rebecca  Winkler, 
Committee  Manag/ement  Officer. 
|FR  Doc.  95-6866  Filed  3-20-95;  8:45  am) 
WLUNO  COOe  7SM-0t-H 


NUCLEAR  REGULATORY 
COMMISSiOfi 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  IManagement  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  ON4B  for  review  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Tyj)e  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collections:  Qualifications  Investigation, 
and  Qualifications  Investigation, 
Clerical/Secretarial. 

3.  The  fonn  number  if  appHcable: 
NRC  Form  212,  and  NRC  Form  21 2A. 

4.  How  often  the  collection  is 
required:  Whenever  NRC  Office  of 
Personnel  specialists  determine 
qualification  investigations  are  required 
in  conjunction  with  applications  for 
employment  related  to  vacancies. 

5.  Who  will  be  required  or  asked  to 
report:  Supervisors,  former  supervisors, 
and/or  other  references  of  external 
applicants. 

6.  An  estimate  of  the  number  of 
responses:  1400  annually  for  the  NRC 
Form  212,  and  300  annually  for  the  NRC 
Form  212A. 


7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  NRC  Form  212. 
350  hours  (15  minutes  per  response), 
and  NRC  Form  212A.  75  hours  (15 
minutes  per  response). 

8.  Section  3504(h),  Pub.  L  96-511 
does  not  apply. 

9.  Abstract:  Information  requested  on 
NRC  Forms  212  and  212A  is  used  to 
determine  the  qualifications  and 
suitability  of  external  applicants  for 
employment  in  professional  and 
clerical/secretarial  positions  with  the 
NRC.  The  completed  form  may  be  used 
to  examine,  rate  and/or  assess  the 
prospective  employee's  qualifications. 
The  information  regarding  the 
qualifications  of  applicants  for 
employment  is  reviewed  by  professional 
personnel  of  the  Office  of  Personnel,  in 
conjunction  with  other  information  in 
the  NRC  files,  to  determine  the 
qualifications  of  the  applicant  for 
appointment  to  the  position  under 
consideration. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  fur  a  fee  fi°om  the 
NRC  PubUc  Document  Room,  3120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier.  Office  of  Information  & 
Regulatory  Affairs  (3150-0034),  NEOB 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  Jo. 
Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  14tfa  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  95-6875  Filed  3-20-95;  8:45  am) 
BltUNQ  COOE  7590-01-M 


Documents  Containing  Fleporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35). 

1.  Type  of  submission,  (new,  revision, 
or  extensioi;).  Extension. 

2.  The  title  of  the  information 
collection:  Request  for  Records. 

3.  The  form  number  if  applicable: 
NRC  Form  57. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Individuals  requesting  Public 
Document  Room  (PDR)  documents. 

6.  An  estimate  of  the  number  of 
annual  responses:  45,000  per  year. 

7.  An  estimate  of  the  total  number  of 
hours  to  complete  the  requirement  or 
request:  750  hours  annually  (45,000 
forms  X  .01666  hr/form)  or  about  1 
minute  per  individual. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  This  form  is  utilized  by 
individual  members  of  the  public  to 
request  publicly  available  documents  in 
NRC's  Headquarters  F*ublic  Docujnent 
Room  (PDR).  The  form  serves  as  a 
suspense  slip  on  the  shelf  when  the 
document  is  charged  out. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0063),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Granford. 

Designated  Senior  Officio]  for  Information 
Resources  Management. 

[FR  Doc.  95-6874  Filed  3-20-95;  8:45  am] 

BILLING  COOE  7S90-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  314 — Certificate 
of  Disposition  of  Materials. 

3.  The  form  number  if  applicable: 
NRC  Form  314. 

4.  How  often  the  collection  is 
required:  The  form  is  submitted  once, 
when  a  licensee  terminates  its  license. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  holding  an  NRC  license 
for  the  possession  and  use  of  radioactive 
byproduct,  source,  or  special  nuclear 
material  who  are  ceasing  licensed 
activities  and  terminating  the  Hcense. 

6.  An  estimate  of  the  number  of 
responses:  400. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  An  average  of 
0.5  hours  per  response,  for  a  total  of  200 
hours. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  314  furnishes 
information  to  NRC  regarding  transfer  or 
other  disposition  of  radioactive  material 
by  licensees  who  wish  to  terminate  their 
licenses.  The  information  is  used  by 
NRC  as  part  of  the  basis  for  its 
determination  that  the  facility  has  been 
cleared  of  radioactive  material  before 
the  facility  is  released  for  imrestricted 
use. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fi-om  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  (Lower  Level),  Washington. 
DC 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer, 
Troy  Hiller,  Office  of  Information  and 
Regulatory  Affairs  (3150-0028),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Granford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

jFR  Doc.  95-6873  Filed  3-20-95;  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  39— Licenses 
and  Radiation  Safety  Requirements  for 
Well  Logging. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  new  licenses 
and  amendments  may  be  submitted  at 
any  time.  Applications  for  renewal  are 
submitted  every  5  years.  Reports  are 
submitted  as  events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holders  of 
specific  licenses  authorizing  the  use  of 
licensed  radioactive  material  in  well 
logging. 

6.  An  estimate  of  the  number  of 
responses:  643. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
3.2  hours  annually  per  respondent  for 
applications  and  reports,  plus 
approximately  214  hours  annually  per 
recordkeeper.  The  industry  total  burden 
is  13,676  hours  annually. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  Part  39  establish  radiation  safety 
requirements  for  the  use  of  radioactive 
material  in  well  logging  operations.  The 
information  in  the  applications,  reports 
and  records  is  used  by  the  NRC  staff  to 
ensure  that  the  health  and  safety  of  the 
public  is  protected  and  that  licensee 
possession  and  use  of  soiuce  and 
byproduct  material  is  in  compliance 
writh  license  and  regulatory 
requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  firom  the 
NRC  Public  Docimient  Room,  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 


Troy  Hillier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0130),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  March.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Granford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
|FR  Doc.  95-6876  Filed  3-20-95;  8:45  am) 
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[Docket  No.  318] 

Baltimore  Gas  and  Electric  Company; 
Calvert  Cliffs  Nuclear  Power  Plant  Unit 
No.  2,  Environmental  Assessment  and 
Funding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  Facility  Operating  License  No. 
DPR-69,  issued  to  Baltimore  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  No.  2  (CC2)  located  in 
Calvert  County,  Maryland. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  February  24, 
1995.  The  proposed  action  would 
exempt  the  licensee  from:  (1)  The 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  lII.D.l.(a),  to 
permit  a  one-time  interval  extension 
between  the  first  and  second  Type  A 
test  (containment  integrated  leak  rate 
test)  for  approximately  24  months  fit)m 
the  spring  1995  refueling  outage  to  the 
spring  1997  refueling  outage  and,  (2) 
would  extend  the  second  10-year 
service  period  to  12  years  allowing  the 
third  Type  A  test  to  be  performed 
during  the  spring  1999  refueling  outage. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  spring  1995  refueling 
outage  to  the  spring  1997  refueling 
outage,  which  will  also  result  in 
extending  the  second  10-year  service 
period  to  12  years  to  allow  the  third 
Type  A  test  to  be  performed,  thereby 
deferring  the  cost  of  performing  the  tests 
and  elimination  the  time  inquired  to 
perform  the  test  from  the  critical  path 
scheduleduring  the  upcoming  spring 
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1995  refueling  outage.  In  addition,  not 
performing  the  test  during  this  outage 
will  reduce  the  occupational  radiation 
exposure  which  is  consistent  with  as 
low  as  reasonable  achievable  goal  of  the 
licensee's  Radiation  Protection  Program. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  one-time  interval 
extension  between  the  first  and  second 
Type  A  tests  and  the  extension  of  the 
10-year  service  period  to  12  years  would 
not  increase  the  probability  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  exemptions 
would  not  affect  facility  radiation  levels 
or  facility  radiological  effluents.  The 
licensee  has  analyzed  the  results  of 
previous  Type  A  tests  performed  at  CC2. 
Although  the  first  test  was  not 
successful.the  licensee  promptly 
identified  and  corrected  the  problems. 
As  a  result,  the  last  three  tests  have  been 
successful  and  have  demonstrated  good 
containment  performance.  The  hcensee 
will  continue  to  be  required  to  conduct 
the  Typ)e  B  and  C  local  leak  rate  tests 
which,  subsequent  to  the  prompt 
corrective  actions  following  the  initial 
Type  A  test,  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee,  as  a  condition  of  the  proposed 
exemptions,  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The  change 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

VVith  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  h  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  No.  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  wi\h  the 
Maryland  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  24, 1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gebnan  Building,  2120  L  Street 
N\V.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library,  Prince 
Frederick,  Mar>land  20678. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Director.  Project  Directorate  I-l.  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  95-6877  Filed  3-20-95:  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Sutxommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  v«ll  hold  a  meeting  on 
April  5,  1995,  Room  T-2B1. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 


a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  April  5.  1995—2  00  p.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters.  It  will 
also  discuss  the  status  of  the  appointment  of 
members  to  the  ACRS.  The  purpose  of  this 
meeting  is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Subconamittee  Chairman:  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only  during 
those  portions  of  the  meeting  that  are  open 
to  the  public,  and  questions  may  be  asked 
only  by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the 
cognizant  ACRS  staff  person  named  below 
five  days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be  made. 

Further  information  regarding  topics  to  be 
discussed,  the  scheduling  of  sessions  open  to 
the  public,  whether  the  meeting  has  been 
canceled  or  rescheduled,  the  Chairman's 
mling  on  requests  for  the  opportunity  to 
present  oral  statements,  and  the  time  allotted 
therefore  can  be  obtained  by  contracting  the 
cognizant  ACRS  staff  person,  Dr.  John  T 
Larkins  (telephone;  301/415-7360)  between 
7:30  a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one  or 
two  working  days  prior  to  the  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  March  15,  1995. 
Sam  Duraiswamy 
Chief  Nuclear  Reactors  Branch. 
IFR  Doc.  95-6879  Filed  3-20-95;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

National  Information  Infrastructure; 
Public  Meeting 

agency:  Office  of  Management  and 

Budget. 

ACTION:  National  Information 

Infrastructure  Security  issues  forum; 

notice  of  public  meeting  and  request  for 

public  comments. 

summary:  The  National  Information 
Infrastructure  Security  Issues  Forum 


will  conduct  a  public  meeting  to 
continue  a  dialogue  between 
government  and  the  private  and  public 
interest  sectors  on  issues  related  to  the 
security  of  information  on  the  National 
Information  Infrastructure  (Nil). 
Interested  parties — especially  users  and 
providers  of  ser\'ices  based  on  the 
public  switched  network  as  well  as 
cable,  wireless,  satellite,  and  Internet 
commimirations — are  invited  to  submit 
a  1-2  page  position  statement  and 
request  to  testify  on  the  subject  of  the 
availability  and  the  reliability  of  the  Nil. 
The  meetings  are  sponsored  by  the  Nil 
Security  Issues  Forum  of  the 
Information  Infrastructure  Task  Force 
and  Mega-Project  III  of  the  U.S. 
Advisory  Council  on  the  NIL 
DATES:  The  public  meeting,  "The  Nil: 
Will  It  Be  There  When  You  Need  It? 
Will  It  Be  Safe  To  Use?"  will  be  held  on 
Tuesday,  March  28, 1995,  from  9:00 
a.m.  to  12:30  p.m.  in  Room  4830  at  the 
Department  of  Commerce  in 
Washington,  DC. 

Those  wishing  to  testify  should 
submit  a  1-2  page  position  statement 
and  request  to  participate  by  March  20. 
1995.  Individuals  wishing  to  offer 
general  comments  or  present  questions 
may  request  to  do  so  during  the 
meeting.  Written  comments  may  be 
submitted  on  paper  or  electronically,  in 
ASCII  format,  and  will  be  accepted  until 
April  21.  1995. 

ADDRESSES:  The  public  meeUng  will  be 
held  in  Room  4830  at  the  Department  of 
Commerce  at  14th  Street  and 
Constitution  Avenue  NW.,  in 
Washington,  DC. 

Postion  statements  and  requests  to 
appear  for  the  meeting,  "The  NIL  Will 
It  Be  There  When  You  Need  It?  Will  It 
Be  Safe  To  Use?"  should  be  sent  to  the 
National  Communications  Systems,  701 
South  Court  House  Road,  Arfington,  VA 
22204.  marked  to  the  attention  of  Mr. 
Mark  Centra.  Position  statements  may 
also  be  submitted  via  fax  to  (703)  746- 
4960*or  through  electronic  mail  to 
centram@cc.ims.disa.mil.  Electronic 
mail  should  be  submitted  as  unencoded, 
unformatted,  ASCII  text. 

Parties  offering  testimony  are  asked  to 
provide  them  on  paper,  and  where 
possible,  in  machine-readable  format. 
Machine-readable  submissions  may  be 
provided  through  electronic  mail 
messages  sent  over  the  Internet,  or  on  a 
3.5"  floppy  disk  formatted  for  use  in  an 
MS-DOD  based  computer.  Machine- 
readable  submissions  should  be 
provided  as  unencoded,  unformatted 
ASCII  text. 

Written  comments  should  include  the 
following  information: 

•  Name  and  organizational  affiliation, 
if  any,  of  the  individual  responding; 
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•  An  indication  of  whether  comments 
offered  represents  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views;  and 

•  If  applicable,  information  on  the 
respondent's  organization,  including  the 
type  of  organization  (e.g.,  trade 
association,  private  corporation,  non- 
profit organization)  and  general  areas  of 
interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  relating  to  the 
availabihty  and  refiability  of  the  Nil. 
contact  Mr.  Mark  Centra  of  the  National 
Communications  System  at  (703)  607- 
6183. 

SUPPLEMENTARY  INFORMATION: 
L  Issues  for  Public  Conunenl 


A.  Background 

The  Nil  is  a  system  of  high-sp>eed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information  more  widely  available  and 
accessible  than  ever  before.  The  Nil 
includes  not  only  the  Internet,  but  also 
the  public  switched  network,  and  cable, 
wireless,  and  sateUite  communications. 
As  the  network  becomes  more 
interconnected,  citizens  and 
organizations  will  engage  in  multimedia 
communications,  as  well  as  sell  goods 
and  services  electronically,  share  data 
resources,  and  receive  Federal  benefits. 
This  increased  availability  and 
accessibihty  of  services  and  products 
provided  through  information 
technology  will  dramatically  affect  the 
way  in  which  individuals  conduct  their 
everyday  affairs. 

Consequently,  broad  public  and 
commercial  use  of  the  Nil  hinges  upon 
implementing  technologies,  policies, 
and  practices  that  not  only  ensure  that 
users  of  information  systems  have 
access  to  information  when  and  where 
they  need  it,  but  that  subjects  of 
information  records  are  able  to  protect 
themselves  from  unauthorized  or 
inappropriate  access  to  or  use  of 
information. 

"Americans  will  not  use  the  Nil  to  its 
full  potential  unless  they  trust  that 
information  will  go  where  and  when 
they  want  it  and  nowhere  else," 
declared  Sally  Katzen,  Administrator  of 
the  Office  of  Information  Regulatorv 
Affairs  at  OMB  and  chair  of  the  Forum. 
"The  Federal  government  is  a  primary 
user  of  the  Nil  and  thus  a  catalyst  for 
change.  Yet  the  Nil  will  be  designed, 
built,  owned,  operated,  and  used 
primarily  by  the  private  sector,  making 
it  essential  that  security  on  the  Nil  be 
considered  in  partnership  with  the 
pubhc." 


To  address  these  critical  issues,  the 
Vice  president  formed  the  Information 
Infrastructure  Task  Force  (IITF).  The 
IITF  is  chaired  by  Secretary  of 
Commerce  Ron  Brown  and  is  comprised 
of  senior  Administration  officials  having 
expertise  in  technical,  legal,  and  policy 
areas  pertinent  to  the  Nil.  The  Mission 
of  the  IITF  is  to  articulate  and 
implement  the  Administration's  vision 
for  the  Nil.  The  Nil  Security  Issues 
Forum  was  estabUshed  within  the  IITF 
to  address  the  cross-cutting  issue  of 
security  in  the  Nil. 

In  addition  to  the  IITF,  the  President 
has  established  the  U.S.  Advisory 
Council  on  the  National  Information 
Infrastructure.  The  Advisory  Council 
represents  industry,  labor,  and  public 
interest  groups,  and  advises  the 
Secreteuy  of  Commerce  on  issues 
relating  to  the  NIL  Mega-Project  III,  one 
of  three  work  groups  of  the  Advisory 
Council,  is  responsible  for  addressing 
security,  intellectual  property,  and 
privacy  issues  as  they  relate  to  the  Nil. 

The  public  meetings  are  part  of  an 
ongoing  dialogue  with  the 
Administration  to  assess  the  security 
needs  and  concerns  of  users  of  the 
National  Information  Infrastructure 
(Nil).  The  testimony  of  the  meeting 
participants  will  form  the  basis  of  a 
report  being  developed  by  the  Nil 
Security  Issues  Forum,  "The  Nil 
Security  Plant."  The  Security  Plan  will: 
Outline  findings  of  security  needs; 
present  an  analysis  of  technical,  legal 
and  architectural  issues  relating  to 
security;  discuss  the  Federal  and  private 
sector  roles  in  meeting  these  need:  and 
propose  milestones  towards  the 
achievement  of  Federal  roles. 

B.  Structure  and  Content  of  Public 
Meeting 


Security — or  the  confidentiality, 
integrity,  availability,  and  reliabi'lily  of 
information  and  services  provided  on 
the  Nil — is  linked  inextricably  to  its 
broad  public  use.  The  Forum  and  Mega- 
Project  III  seek  input  from  parties 
representing  individual  and  corporate 
users  of  communications  networks  as 
well  as  providers  of  communications 
services. 

Security  will  determine  whether, 
how,  and  to  what  extent  the  Nil  will  be 
used  in  such  critical  applications  as 
enabling  electronic  commerce, 
providing  public  information,  training 
and  educating  students,  supporting  the 
efficient  delivery  of  government 
services,  and  utilizing  intelligent 
transportation  systems. 

Nil  security  will  be  supported  by 
technology,  as  well  as  by  a  soimd  legal 
and  policy  framew  ork.  The  Forum  and 
Mega-Project  III  seek  input  in  this  area 
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as  well.  Specifically,  what  technologies, 
legal  remedies,  and  poUcy  frameworks, 
or  combina|tons  thereof,  can  be  used  to 
effectively  pYet^ct^the  security  of  the 
Internet,  the  publicv^witched  network, 
and  other  communications  systems? 

A  panel  of  witnesses  drawn  from  the 
public  will  be  assembled  to  discuss  the 
following  topics  with  a  panel  of  senior 
Administration  officials,  members  of  the 
Security  Issues  fonmi.  and  members  of 
the  U.S.  Advisory  Council  on  the  Nil, 
and  to  field  questions  and  comments 
from  other  members  of  the  public. 

The  pubhc  meeting  will  consist  of 
two  panels.  The  first  panel,  entitled 
"Experiences  and  Expectations," 
representing  users  of  the  Nil,  should 
address  questions  in  three  principal 
areas: 

1.  As  systems  evolve  from  a  closed  to 
a  more  open  status,  what  are  your 
expectations  and  needs  regarding  the 
availability  and  reliabihty  of  services 
and  information  on  the  Nil?  Examples  of 
risks  include  loss  of  proprietary  or 
personal  information  or  network 
disruptions  or  outages. 

2.  How  does  your  organization  plan  to 
ensure  that  information  and  underlying 
systems  are  available  to  legitimate 
users?  Consider  technical,  managerial, 
and  legal  strategies. 

3.  How  should  government  support 
the  reliability  and  availability  of  the 
Nil?  What  government  policies  or 
guidance  would  bolster  your  confidence 
in  the  Nil? 

The  second  panel,  entitled,  "current 
State  of  Affairs  and  Future  Challenges," 
represented  industry  providers  of 
communications  services,  whether 
cable,  wrireless.  satelUte,  Internet,  or 
public  switched  network 
communications,  should  address 
questions  in  three  principal  areas: 

1.  What  are  the  security  risks  faced  by 
industry  providers  of  communications 
services  today?  As  networks  evolve  from 
a  closed  status  to  a  more  open  one,  how 
will  the  interoperability  of  systems  and 
the  expansion  of  universal  access  affect 
availability  and  reliabihty?  How  do  you 
plan  to  address  potential  threats  such  as 
network  disruptions  and  outages  or 
degradation  of  service  as  new  services 
are  implemented?  Consider  technical, 
managerial,  and  legal  strategies. 

2.  Do  you  feel  that  end-users  are 
aware  of  the  level  of  availability  and 
reliability  associated  with  various 
components  of  the  Nil?  What  steps  have 
you  taken  to  educate  or  meet  the 
expectations  of  the  user  in  the  areas  of 
availability  and  reliabihty  of  the  Nil. 
particularly  within  the  Internet? 

3.  How  should  government  support 
availability  and  reUability  in  the  Nil? 
Some  examples  might  include 


legislation,  public  education,  or 
regulation. 

II.  Guidelines  for  Participation  in  the 
Public  Hearing 

Individuals  who  would  like  to 
paMicipate  on  a  panel  must  request  an 
opportunity  to  do  so  no  later  than 
March  20,  1995.  by  submitting  a  brief, 
1-2  page  summary  position  statement.  If 
approved,  each  participant  will  be 
allowed  to  present  brief  opening 
remarks.  Primary  participation, 
however,  shall  be  during  the  general 
discussion  to  follow,  according  to  the 
format  described  above. 

Participants  in  the  public  meeting 
will  testify  before  and  participate  in 
discussions  with  a  panel  consisting  of 
members  of  the  Advisory  Council, 
members  of  the  Security  Issues  Forum, 
and  other  Administration  officials. 

Individuals  not  selected  as  panel 
participants  may  offer  comments  or  ask 
questions  of  the  witnesses  by  requesting 
an  opportunity  to  do  so  and  being 
recognized  during  the  meeting  by  the 
chairs  of  the  meetings.  Oral  remarks 
offered  in  this  fashion  should  not 
exceed  three  minutes.  No  advance 
approval  is  required  to  attend  the  public 
meetings,  offer  comments,  or  present 
questions. 

The  public  meeting  will  be  chaired  by 
Ms.  Sally  Katzen,  Chair  of  the  Nil 
Security  Issues  Forum.  The  meeting  will 
be  co-chaired  by  Mr.  Bob  Marquette, 
Deputy  Manager,  National 
Communications  Systems;  Mr.  Tom 
Sugrue.  Deputy  Assistant  Secretary  for 
Communications  and  Information, 
National  Telecommunications  and 
Information  Administration;  and  Mr. 
Robert  Pepper,  Chief.  Office  of  Plans  & 
PoUcy,  Federal  Communications 
•  Commission. 

More  information  about  the  Clinton 
Administration's  National  Information 
Infrastructure  initiative  can  be  obtained 
from  the  IITF  Secretariat.  Inquiries  may 
be  directed  to  Yvette  Barrett  at  (202) 
482-1835,  by  e-mail  to 
ybarrett@ntia.doc.gov,  or  by  mail  to  U.Sr 
Department  of  Commerce,  IITF 
Secretariat,  NTIA,  Room  4892, 
Washington,  DC  20230. 

For  inquiries  over  the  Internet  to  the 
IITF  Gopher  Server,  gopher,  telnet  (login 
=  gopher),  or  anonymous  ftp  to 
iitf.doc.gov.  Access  is  also  available 
over  the  World-Wide-Web.  Questions 
n»ay  be  addressed  to  nii@ntia.doc.gov. 

For  access  by  modem,  dial  (202)  501- 
1920  and  set  modem  commuaiications 
parameters  at  no  parity,  8  data  bits,  and 


one  stop  (N,8,l).  Modem  speeds  of  up 
to  14,400  baud  are  supported. 
Sally  Katzen, 

Administrator,  Office  of  Information  and 

Regulatory  Affairs. 

[FR  Doc.  95-6882  Filed  3-20-95;  8:45  am) 

BILLING  CODE  311(M>1-M 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

Notice  of  Request  fpr  Reclearance  of 
an  Information  Collection  for 
Comprehensive  Medical  Plans 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection. 
Comprehensive  Medical  Plans: 
Applications  to  Participate  in  Federal 
Employees  Health  Benefits  (FEHB) 
Program  and  Contractor  Records 
Retention  is  used  by  OPM  to  determine 
if  Comprehensive  Medical  Plans 
applying  for  participation  in  the  Federal 
Employees  Health  Benefits  Program 
meet  the  requirements  for  participation. 
The  second  part  of  this  clearance  covers 
recordkeeping  requirements  imposed  on 
the  plans  that  participate  in  the  FEHB 
program  for  the  purpose  of  contract 
auditing  and  monitoring. 

The  total  annual  reporting  burden  is 
estimated  to  be  13,230  hours  based  on 
49  applications  at  an  average  time 
burden  of  270  hours  per  plan.  The 
recordkeeping  burden  is  estimated  to  be 
300  hours.  Therefore,  the  total  annual 
reporting  burden  including  both 
recordkeeping  and  reporting 
requirements  equals  13.530  (13,230  plus 
300)  hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  April 
20, 1995. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Kenneth  H.  Glass,  Chief,  Insurance 
Operations  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3415,  Washington,  DC 
20415 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and.  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 


Building.  NW..  Room  3002, 

Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,'  Forms 
Analysis  &  Design  Section,  (202)  606- 
4025. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Depu  ty  Director. 

|FR  Doc.  95-6867  Filed  3-20-95;  8:45  am] 
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Notice  of  Request  for  Expedited 
Review  of  Employment  Information 
Customer  Service  Survey 

AGENCY:  Office  of  Personnel 
Management. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
new  information  collection.  The 
Employment  Information  Customer 
Ser\'ice  Survey  authorized  by  Executive 
Order  12862.  will  be  used  to  determine 
the  job  seeking  public's  level  of 
satisfaction  with  OPM's  service.  The 
information  obtained  from  the  survey 
will  be  used  to  identify  areas  where 
service  improvements  are  necessary. 
Participation  is  voluntarj'. 

Approximately  60.000  sur\'eys  will  be 
completed  annually.  We  estimate  it  will 
take  10  minutes  to  complete  this  form. 
The  total  annual  burden  is  10,000  hours. 


A  copy  of  the  proposal  is  appended  to 
this  notice. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
27. 1995.  The  Office  of  Management  and 
Budget  has  been  requested  to  take  action 
within  10  days. 

ADDRESSES:  Send  or  deliver  comments 
to:  Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Docket  Librarv.  Room  10102, 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 


Federal  Employment  Information  Customer  Service  Survey 

Our  goal  is  to  provide  service  that  meets  your  needs.  Please  take  a  few  minutes  to  let  us  know  how  well  we 
have  served  you,  and  how  we  may  better  serve  you  in  the  future.  Please  respond  to  each  question  by  circling  the 
number  that  corresponds  to  yoxir  answer.  We  have  provided  a  postage  paid  envelope.  Thank  you  for  your  time! 


I  Called 
1 


I  Wrote 
2 


I  Visited 
3 


1)  How  did  you  contact  OPM?  

2)  Why  did  you  contact  us? 

1:  To  otrtain  general  information  about  Federal  employment 
2:  To  find  out  what  specific  jot)s  are  open  and  how  to  apply 
3:  To  ot>tain  job  information  materials 
4:  To  submit  an  application  or  take  a  test 
5:  Other 

Not  at  ail 

3)  Was  our  staff: 

•  courteous?  

•  responsive? 

•  knowledgeable? 

•  available  to  answer  your  questk}ns  (in  person  or 
by  phone)?  

4)  Was  our  service: 

•  timely? .'. 

•  successful  in  meeting  your  information  needs?  .... 

5)  Was  our  emptoyment  informatk)n: 

•  current? 

•  accurate?  „ 

•  helpful? „ 

•  easy  to  access? '. 

6)  How  helpful  were  ttie  folknving  services: 

•  talking  to  an  Information  Specialist  in  person  

•  talking  to  an  Information  Specialist  by  telephone  .. 

•  writing  to  an  Information  Specialist 

•  using  our  automated  systems  (e.g..  touchscreen) 

7)  Did  we: 

•  tell  you  how  to  contact  us  with  complaints  or  sug- 
gestkxis  regarding  our  sendees  (if  appHcable)? 

•  encourage  your  comments  to  better  meet  your 
needs  in  the  future? 

8)  If  you  requested  material  from  us,  how  long  did  it  take  to  receive  it? 

1  week  or  less  1-2  weeks 

1  2 


9)  Please  tell  us  how  we  nnay  better  serve  you.  If  possible,  when  making  your  comments,  please  tell  us  whk:h  questk>n  number(s)  atx>ve  (#1 
through  8)  they  refer  to: 


Moderately 

Completely 

Does  not 
apply 

2                    3 

2                    3              . 

2                    3 

4                    5 
4                    5 
4                    5 

6 
6 
6 

2                    3 

4             .5 

.     6 

2                    3 
2                    3 

4                    5 

4                    5 

6 
6 

2                    3 
2                    3 
2                    3 
2                    3 

4                    5 
4                    5 
4                    5 
4                     5 

6 
6 
6 
6 

2                    3 
2                    3 
2                     3 
2                    3 

4                     5 
4                     5 
4                     5 
*                    5 

6 
6 
6 
6 

2                    3 

4                     5 

6 

2                    3 

4                     S 

6 

More  than  2  weeks 

Did  not  request  material 

3 

4 
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10)  If  you  wish,  ptease  give  us  your  name,  address,  and  telephone  number:  ^ 

Public  Bunjen  Statement:  Executive  Order  12862  authorizes  the  solicitation  of  this  information.  The  purpose  of  this  collection  is  to  find  out  how 
well  the  Office  of  Personnel  Management  is  serving  the  public.  Participation  is  voluntary.  We  think  providir)g  this  information  takes  an  average  of 
10  minutes,  includirw  the  time  for  reviewing  instructions  arxj  reviewing  the  requested  information.  Send  comments  regarding  our  estimate  or  any 
other  aspect  of  this  form,  including  suggestions  tor  reducing  time  needed  to  Paperwork  Reduction  Project.  0MB  Clearance  Number  3205-xxxx, 
Office  of  Management  and  Budget,  Washington,  DC  20503. 

IFR  Doc.  95-6871  Filed  3-20-95:  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Agricultural  Policy  Advisory 
Committee  for  Trade  and  Agricultural 
Technical  Advisory  Committees  for 
Trade  Meetings 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  Agricultural  Policy 
Advisory  Committee  for  Trade  and 
Agricultural  Technical  Advisory 
Committees  for  Trade  Meetings. 

summary:  The  Agricultural  Policy 
Advisory  Committee  for  Trade  (APAC) 
and  the  Agricultural  Technical  Advisory- 
Committees  for  Trade  (ATACs)  will 
hold  meetings  during  the  period  of 
March  24. 1995— May  31. 1995.  The 
meetings  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  agricultural  trade  policy. 

Pursuant  to  section  2155(f)(2)  of  title 
19  of  the  United  States  Code,  the  U.S. 
Trade  Representative  has  determined 
that  these  meetings  will  be  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
development  by  the  United  States 
Government  of  trade  policy  priorities, 
negotiating  objectives,  or  bargaining 
positions.  Accordingly,  these  meetings 
will  be  closed  to  the  public. 

Briefings  regarding  non-sensitive 
issues  may  be  held  in  conjunction  with 
these  meetings.  Such  briefings  will  be 
open  to  the  public.  Information 
regarding  the  dates  and  times  of  such 
briefings  can  be  obtained  by  contacting 
John  B.  Winski,  Joint  Executive 
Secretary.  Agricultural  Policy  Advisory 
Committee  for  Trade.  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  at  (202)  720-6829. 
ADDRESSES:  All  meetings  will  be  held  at 
the  U.S.  Department  of  Agriculture.  14th 
and  Independence  Avenue,  SW., 
Washington.  DC  20250  unless  an 
alternate  site  is  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Leilani  Shon,  Assistant  U.S. 
Trade  Representative  for 
Intergovernmental  Affairs  and  Public 
Liaison.  Office  of  the  United  States 
Trade  Representative  at  (202)  395-6120 


or  John  B.  Winski.  Joint  Executive 

Secretary.  Agricultural  Policy  Advisory 

Committee  for  Trade.  Foreign 

Agriculture  Service.  U.S.  Department  of 

Agriculture,  at  (202)  720-6829. 

Michael  Kanlor, 

United  States  Trade  Representative. 

[FR  Doc.  95-6901  Filed  3-20-95:  8:45  am] 

BILLING  COOE  319O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35487;  International  Series 
Release  No.  792;  File  No.  87-8-90] 

Order  Approving  Proposed 
Amendment  to  the  Options  Price 
Reporting  Authority's  National  Market 
System  Plan  for  the  Purpose  of 
Unbundling  Services  for  Foreign 
Currency  and  index  Options 

March  14.  1995. 

On  September  19.  1994,  the  Options 
Price  Reporting  Authority  ("OPRA") ' 
filed  with  the  Commission  pursuant  to 
Rule  llAa3-2  ^  under  the  Securities 
Exchange  Act  of  1934  ("Act") '  a 
proposed  amendment  to  its  National 
Market  System  Plan  for  the  purpose  of 
providing  separate  unbundled  last  sale 
and  quotation  services  for  foreign 
currency  and  index  options,  and  to 
charge  separately  for  access  to  each  such 
service.  Notice  of  the  proposed 
amendment  was  provided  by  issuance 
of  a  Commission  release  *  and  by 
publication  in  the  Federal  Register.^ 
One  comment  letter  was  received.  For 


'  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Securities  and  Exchange 
Commission  (Commission"  or  "SEC")  pursuant  to 
Section  llA  of  the  Act  and  Rule  llAa3-2. 
thereunder.  Securities  Exchange  Act  Release  No. 
17638  (March  18.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  quotation  information  on 
options  that  are  traded  on  the  Tive  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AiMEX").  the  Chicago  Board  Options  Exchange 
("CBOE").  the  New  York  Stock  Exchange  ("NYSE"), 
the  Pacific  Stock  Exchange  ("PSE").  and  the 
Philadelphia  Stock  Exchange  ( "PHLX"). 

2  17CFR240.11Aa3-2.     • 

M5  use.  78k-l. 

*  Securities  Exchange  Act  Release  No.  35049 
(December  2.  1994). 

'  59  FR  63843  (Decemtjer  9.  1994). 


the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
amendment. 

I.  Description 

The  proposed  amendment  permits 
OPIL^  to  unbundle  its  market 
information  services  for  foreign 
currency  options  ('"FCOs")  and  index 
options,  and  to  impose  separate  charges 
for  access  to  each  service.  The 
amendment  provides  for  the 
establishment  of  separate  accounting 
centers  for  equity,  index  and  FCOs,  on 
January  1. 1996.  Each  accoimting  center 
will  be  allocated  revenues,  costs  and 
expenses  associated  with  the  receipt, 
processing  and  distribution  of  last  sale 
and  quotation  information,  as  well  as 
the  costs  of  developing,  operating  and 
administering  services  and  facilities 
associated  with  each  accounting  center. 
Such  revenues,  costs  and  expenses  then 
will  be  further  allocated  among  the 
parties  providing  a  market  in  the 
securities  included  in  each  accounting 
center.  The  amendment  also  provides 
for  special  allocation  of  incremental 
costs  associated  with  the  operation  of 
one  or  more  services  outside  the  regular 
trading  hours.  Finally,  the  amendment 
includes  a  few  nonsubstantive,  editorial 
changes  to  clarify  the  language  of  the 
Plan. 

The  implementation  of  separate 
services  for  FCO  and  index  option 
information  requires  certain  systems 
modifications  by  OPRA's  processor. 
Securities  Industry  Automation 
Corporation  ("SIAC").  The 
implementation  of  separate  services  also 
will  require  advance  notice  to  OPRA's 
vendors  and  subscribers  of  the  changes 
to  OPRA's  fees  and  specifications,  as 
well  as  changes  in  contractual 
provisions,  in  accordance  with  OPRA's 
agreements  with  those  persons.  Vendors 
will  then  be  able  to  determine  whether 
and  how  they  wish  to  offer  separate 
FCO  and  index  option  services  to  their 
customers,  and  to  make  any  necessary 
modifications  to  their  own  systems  and 
procedures  associated  with  the 
unbundling  of  these  services. 

II.  Summary  of  Comments 

As  noted  above,  the  Commission 
receive  one  comment  letter.  The 


Securities  Industry  Association's 
("SIA")  ^  Telecommunications  and 
Information  Management  Committee 
("TIMC") '  is  opposed  to  the 
amendment  to  Uie  OPRA  Plan."  TIMC 
anticipates  the  separate  access  charges 
that  result  from  the  unbundling  of  FCO 
and  index  options  will  constitute  a 
substantial  price  increase  for  the  data 
currently  provided  by  OPRA.  In 
addition,  TIMC  concluded  that  the 
establishment  of  separate  accounting 
centers  as  well  as  the  necessity  for 
systems  modifications  by  SIAC,  vendors 
and  some  securities  firms  will  result  in 
additional  costs  to  both  the  distribution 
and  accounting  systems  used  by 
securities  firms  to  monitor  OPRA's 
information  services.  TIMC  concluded 
that  the  amendment,  while  generating 
additional  costs,  does  not  provide 
additional  benefits  to  those  entities  that 
use  OPRA's  services. 

III.  Discussion 

The  Commission  has  determined  to 
approve  the  amendment  to  the  OPRA 
Plan.  The  Commission  finds  that  the 
proposed  amendment  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  OPRA,  including  the 
requirements  of  Sections  llA(a)(l) 
(C)(iii)  and  (D)  of  the  Act.»  Section 
llA(a)(l)(C)(iii)  states  that  the 
availability  of  information  to  brokers, 
dealers  and  investors,  with  respect  to 
quotations  for  and  transactions  in 
securities,  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  Section 
llA(a}(l){D)  provides  for  the  linking  of 
all  markets  for  qualified  securities 
through  commimications  and  data 
processing  facilities  to  foster  efficiency, 
enhance  competition,  increase  the 
information  available  to  brokers,  dealers 
and  investors,  facilitate  the  offsetting  of 
investors'  orders,  and  contribute  to  the 
best  execution  of  such  orders.  Further, 
the  Commission  believes  that  the 
amendment  is  consistent  with  Rule 
llAa3-2(c)(2)  *°  in  that  it  is  appropriate 
in  the  public  interest;  for  the  protection 
of  investors  and  the  maintenance  of  fair 
and  orderly  markets;  and  to  remove 
impediments  to,  and  perfect  the 


B  The  SIA  it  a  trade  association  that  represents  the 
business  interests  of  securities  firms  throughout 
North  America.  Its  members  include  investments 
banks,  brokers,  dealers  and  mutual  fund  companies. 

'The  TTMC  focuses  on  issues  pertaining  to  data 
processing,  market  data,  telecommunications  and 
related  technology  activities. 

■  I.«tter  from  Heidi  H.  Heiden,  Chairman.  SIA 
TTMC  to  Margaret  H.  McFarland.  Deputy  Secretary, 
SEC  (September  9. 1994). 

'15  U.S.C  78k-1(a)(l)  (C)(iii)  and  (D). 

^o  Supra,  note  2  at  (c)(2). 


mechanisms  of.  a  national  market 
system. 

Although  the  Commission 
imderstands  the  concerns  raised  by 
TIMC,  the  Commission  believes  that  the 
proposed  amendment  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  OPRA.  As 
noted  above  in  the  summary  of 
comments,  TIMC  is  opposed  to  the  Plan 
amendment.  Generally,  the  basis  for 
TIMC's  opposition  is  its  expectation  that 
additional  costs  will  accrue  as  a  result 
of  the  proposal.  The  amendment, 
however,  does  not  include  a  fee  increase 
for  the  market  data  currently  provided 
by  OPRA.  Instead,  the  amendment 
permits  OPRA  to  unbundle  its  services 
pertaining  to  FCOs  and  index  options 
and  to  change  separately  for  such 
services  on  or  after  January  1, 1996. 
Under  the  amendment,  the  decision  to 
unbundle  fees  is  subject  to  the 
conditions  of  the  OPRA  Plan  and  the 
requirements  of  Rule  llAa3-2.*i  Any 
subsequent  decision  to  change  fees  by 
OPRA,  therefore,  will  be  filed  with  the 
Commission.  Further,  while  some 
entities  may  have  to  incur  initial  costs 
to  accommodate  the  changes 
contemplated  by  the  amendment,  such 
changes  will  provide  flexibility  to  both 
vendors  and  subscribers.  Unbundling 
will  allow  OPRA  market  information 
services  to  be  tailored  to  the  individual 
needs  of  vendors  and  subscribers. 

It  is  therefore  ordered,  pursuant  to 
Section  llA(a)(3)(B)  of  the  Act,"  that 
the  am,endment  (S7-«-90)  to  the  OPRA 
Plan  be,  and  hereby  is,  approved. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.'' 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-6844  Filed  3-20-95;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-35492;  File  No.  SR-Amex- 
95-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  the  Entry  of  Marfcet-at-the- 
Close  Orders 

March  15, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  22, 1995, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 


X  Supra,  note  2. 

"  15  U.S.C.  78k-l(a)(3)(B). 

"17  CFR  300.3(>-3(a)(29). 


Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Commentary  .02  to  Exchange  Rule  109 
to  provide  that  members  entering 
market-at-the-close  ("MOC")  orders 
through  the  PER  of  AMOS  systems  must 
do  so  no  later  than  3:50  p.m.  The  text 
of  the  proposed  rule  change  is  as 
follows  (new  text  is  italicized): 

Rule  109 

Commentary 

.01    Each  "stopped"  transaction  shall 
be  reported  for  printing  on  the  tape  in 
the  form  and  manner  prescribed  by  the 
Exchange. 

.02    Members  entering  market-at-the- 
close  orders  through  the  PER  or  AMOS 
systems  must  do  so  no  later  than  3:50 
p.m.  The  foregoing  shall  not  limit  or 
restrict  the  entry  of  market-at-the-close 
orders  (or  their  cancellation)  other  than 
via  such  systems. 

II.  Self-Regulatory  Organization's 
Statement  of  the  IPurpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  109  sets  forth  the  procedures  to 
be  followed  in  executing  MOC  orders. 
Paragraph  (d)  of  the  Rule  provides  that 
where  there  is  an  imbalance  between 
MOC  buy  and  sell  orders,  the  imbalance 
of  buy  orders  would  be  executed  against 
the  offer  and  an  imbalance  of  sell  orders 
would  be  executed  against  the  bid.  The 
remaining  buy  and  sell  orders  are  then 
paired  ofi'  and  executed  at  the  price  of 
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the  immediately  preceding  last  sale.  The 
"pair  off'  transaction  is  reported  to  the 
consolidated  last-sale  reporting  system 
as  "stopped  stock." ' 

Currently,  members  may  enter  MOC 
orders  until  4:00  p.m.  when  trading 
closes.  MOC  orders  that  are  entered 
through  the  Exchange's  order  routing 
systems,  PER  and  AMOS,  can  have  a 
disruptive  effect  on  the  market  when 
they  are  entered  very  shortly  before  the 
close.  Under  these  circumstances  it  can 
take  several  minutes  for  the  specialist  to 
ascertain  whether  an  imbalance  exists 
and  to  pair  off  buyers  and  sellers,  with 
the  result  that  the  executed  MOC 
transactions  do  not  print  until  after  the 
close.  When  this  happens,  it  becomes 
difficult  for  market  participants  to 
ascertain  the  closing  price  of  a  security 
in  a  timely  fashion.^ 

To  address  this  concern,  the  Exchange 
is  proposing  an  amendment  to 
Commentary  .02  to  Exchange  Rule  109 
to  provide  for  a  3:50  p.m.  cut-off  time 
for  MOC  orders  entered  through  PER  or 
AMOS  on  both  expiration  and  non- 
expiration  days.  After  this  time,  no 
MOC  order  could  be  entered  or  reduced 
in  size  via  AMEX  systems.  MOC  orders 
may  still  be  entered,  modified,  or 
canceled  until  4:00  p.m.  other  than 
through  the  automated  systems.  The 
Exchange  expects  that  this  proposed 
change  will  enable  specialists  to  more 
efficiently  execute  and  report  MOC 
orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'  A  "stopped  stock"  transaction  is  one  in  which 
a  floor  broker  or  specialist  pairs-off  buy  and  sell 
market-at-the-close  orders  when  holding  those 
orders  simultaneously  in  the  same  stock. 

'The  closing  price  is  the  price  at  which  the  MOC 
orders  were  executed.  Telephone  conversation  with 
Stuart  Diamond  and  Linda  Tarr,  Amex,  and  Glen 
B<  rrentine  and  Jennifer  Choi.  SEC,  on  March  7, 
1995. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW,. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
09  and  should  be  submitted  by  April  11, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

|FR  Doc.  95-6938  Filed  3-20-95;  8:45  am) 
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[RelesM  No.  34-35468;  FUe  No.  SR-Amex- 
94-46] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Qualification 
Examinations  Administered  by  the 
Exchange  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1 

March  14, 1995. 

On  October  25. 1994,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
'.'Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")*  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
update  and  revise  its  examinations  to 
conform  them  to  new  rules  and 
procedures.'  On  March  10, 1995,  the 
Amex  submitted  Amendment  No.  1  to 
the  above  referenced  rule  filing.*  The 
proposed  rule  change  includes  the 
contents  of  the  qualification 
examinations  and  related  materials. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35016 
(November  29,  1994),  59  FR  62428 
(December  5, 1994).  No  comments  were 
received  on  the  proposal. 

The  Amex  administers  six 
qualification  examinations:  the 
Qualification  Examination  for  Regular 
Members,  the  QuaUfication  Examination 
for  Options  Principal  Members 
("OPMs"),  the  Put  and  Call  Stock 
Option  Examination,  the  Put  and  Call 
Option  Questionnaire  for  Listed 
Personnel,  the  Specialist  Examination 
and  the  Registered  Equity  Trader  and 
Registered  Equity  Market  Maker 
Examination.  All  six  examinations  are 
specifically  designed  for  Amex 
membership  applicants  in  order  to  test 
the  applicant's  knowledge  in  a  variety  of 
areas,  including  general  trading 
principles  and  procedures  as  well  as 
specific  Amex  rules  and  policies. 

Pursuant  to  Amex  Rule  50(a)  every 
applicant  for  regular  and  options 


MS  U.S.C  78s(b)(l)  (1988). 

1 17  CFR  240.19b-4  (1994). 

'The  proposed  rule  change  was  filed  pursuant  to 
the  SEC's  position  that  all  qualiflcation 
examinations  administered  by  the  Exchange  be  filed 
with  the  Commission.  See  Securities  Exchange  Act 
Release  No.  17258  (October  30.  1980),  45  FR  73906. 
See  also  letter  from  Brandon  Becker,  SEC,  to 
Gordon  L.  Nash,  Amex.  dated  March  S,  1991. 

*  See  letter  from  Janice  Stroughter.  Director  of 
Hearings  and  Special  Counsel  Legal  &  Regulatory 
Policy,  Amex.  to  Amy  Bilbija,  Attorney, 
Commission,  dated  March  9, 1995.  In  Amendment 
No.  1  the  Amex  nude  several  clarifications  and 
corrections  to  three  of  the  six  exams  filed  with  the 
Commission. 


principal  membership  must  pass  a 
qudifying  examination  prior  to 
undertaking  any  active  duties  on  the 
Floor.  As  a  result,  regular  members,  who 
may  trade  stocks  and  options,  take  both 
the  Qualifying  Examination  for  Regular 
Floor  Members  and  the  Put  and  Call 
Stock  Option  Examination.  OPMs,  who 
are  prohibited  from  trading  equities, 
take  the  Qualifying  Examination  for 
OPMs  and  the  Put  and  Call  Stock 
Option  Examination.  Limited  Trading 
Permit  Holders  *  take  the  Quahfying 
Examination  for  OPMs  and  the  Put  and 
Call  Stock  Option  Examination. 

Commentary  .01  to  Exchange  Rule 
50(a)  requires  that  a  regular  member 
who  applies  to  register  as  a  specialist 
and  a  regular  or  0PM  member  who 
applies  to  register  as  a  registered  floor 
trader  must  also  pass  an  examination. 
Specialists  take  the  Specialist 
Examination.  Registered  floor  traders 
take  the  Registered  Equity  Trader  and 
Registered  Equity  Market  Maker 
Examination. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)(5)  and 
6(c){3)(B).8  Section  6(b)(5)  requires, 
among  other  things,  that  the  niles  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 
exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  may 
require  any  person  associated  with  a 
member,  or  any  class  of  such  persons, 
to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15(b)(7)  of  the  Act '  which 
stipulates  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of  any  security,  a  registered 


'  This  type  of  member  may  execute  on  the  Floor 
transactions  in  options  and  other  derivative 
products  initiated  by  him  for  his  own  account  and 
may  give  orders  for  such  securities  for  his  own 
account  to  regular  members  for  execution  provided, 
however,  that  this  type  of  member  may  not  trade 
in  individual  stock  options  listed  on  the  Exchange. 
See  Amex  Constitution,  Article  IV  §  l(j)(3). 

»15  U.S.C.  78f(b)(5)  &  (c)(3)(B)  (1988). 

'  15  U.S.C.  78o(b)(7)  (1988). 


broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  must  meet 
certain  standards  of  training, 
experience,  competence,  and  such  other 
qualifications  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
46  and  should  be  submitted  by  April  11, 
1995. 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  Amex  to  begin 
utilizing  the  exams,  as  corrected. 
Further,  the  use  of  the  six  qualification 
exams  has  been  noticed  previously  in 
the  Federal  Register  for  the  full 
statutory  period  and  the  Commission 
did  not  receive  any  comments  on  it. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Amex-94-46) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  95-6843  Filed  3-20-95;  8:45  ami 
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[Release  No.  34-35461 ;  FH«  No.  SR-DGOC- 
94-06] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Notice  of 
Proposed  Rule  Change  Relating  to 
Implementing  New  Procedures 
Allowing  for  the  Clearance  and 
Settlement  of  Repurchase 
Transactions  and  Reverse  Repurchase 
Transactions 

March  15, 1995. 

Pxirsuant  to  Section  19  (b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  31, 1994,  Delta  Government 
Options  Corp.  ("DGOC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DGOC.  On 
December  9, 1994.  January  10, 1995, 
January  24, 1995,  February  13,  1995, 
and  March  3, 1995,  DGOC  filed 
amendments  to  the  proposed  rule 
change. 2  The  Commission  is  pubhshing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DGOC  is  proposing  amendments  to  its 
Procedures  that  will  insert  new 
procedures  allowing  for  the 
establishment  of  a  clearance  and 
settlement  system  for  repurchase 
agreements  ("repKJs")  and  reverse 
repurchase  agreements  ("reverse 
repos").  Standards  for  participation, 
financial  requirements,  financial 
reports,  audits,  admission  procedures, 
withdrawal  of  a  participant(s),  and  such 
other  standards  as  described  in  these 
new  procedures  are  similar  to  DGOC's 
existing  procedures  and  have  been 
modified  only  insofar  as  they  reflect 
repos  and  reverse  repos. 


•15U.S.C.78sfb)(2)(1988). 

« 17  CFR  200.3O-3(a)(12)  (1994). 


'  15  U.S.C.  78s(b)(l)  (1988). 

'  Letters  from  Barry  E.  Silverman,  President, 
DGOC,  to  Jerry  Carpenter,  Assistant  Director, 
Securities  Processing  Regulation.  Division  of 
Market  Regulation  ("Division"),  Commission, 
(December  16, 1994);  Barry  E.  Silverman,  President. 
DGOC,  to  Jerry  W.  Carpenter,  Assistant  Director, 
Office  of  Securities  Regulation  ( "OSPR"),  Division. 
Commission  (January  9, 1995);  Kathrvn  V.  Natale. 
Morgan,  Lewis  a  Bockius,  to  Jerry  W.  Carpenter, 
Assistant  Director,  Division,  Commission,  (lanuarv 
20. 1 995);  Kathryn  V.  Naule,  Morgan,  Lewis  ft 
Bockius,  to  Jerry  W.  Carpenter.  Assistant  Director, 
Division,  Commission  (February  10,  1995);  and 
Barry  Silverman,  President.  DGOC,  to  Christine 
Sibille,  Senior  Counsel,  OSPR,  Division. 
Commission  (March  2, 1995). 
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II.  Self>Regulatory  Organization's 
Statement  of  the  Puq>ose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DGOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DGCX2  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  signiBcant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  DGOC  to  clear  and 
settle  repos  and  reverse  repos.  Existing 
participants  and  nonparticipants  have 
expressed  an  interest  in  such  services. 
DGOC  believes  that  by  providing  a 
centralized  clearing  and  settlement 
facility  for  repos  and  reverse  repos,  it 
will  enable  users  of  such  a  facility  for 
repos  and  reverse  repos,  it  will  enable 
users  of  such  a  facility  to  reduce  credit 
exposure,  decrease  capital  utilization, 
reduce  transaction  flow,  and  improve 
efficiency. 

In  the  recent  past,  the  U.S.  fixed 
income  securities  dealer  community  has 
expressed  significant  interest  in 
exploring  mechanisms  designed  to 
reduce  the  risics  associated  with  holding 
inventories  of  securities,  trading 
derivative  securities,  and  the  attendant 
costs  of  maintaining  such  inventories.  In 
particular,  this  exploratory  effort  has 
focused  on  the  U.S.  Treasury  securities 
market  as  a  consequence  of  the  dramatic 
growth  in  the  outstanding  notional 
amounts  and  the  resulting  increased 
dealer  trading  inventories  of  Treasury 
Bills,  Notes,  and  Bonds  during  the  last 
several  years. 

In  addition  to  the  benefits  that  DGOC 
believes  will  accrue  to  the  dealer 
community.  DGOC  beheves  the 
following  systemic  benefits  of  creating  a 
clearing  and  settling  mechanism  for 
repos  and  reverse  repos  also  are  likely. 
First,  through  the  imposition  of  daily 
margin  requirements,  there  is  an 
enhanced  probability  of  performance  on 
the  part  of  participants  even  during 
times  of  market  stress.  Second,  through 
netting,  the  exposures  giving  rise  to 
margin  requirements  will  result  in 
optimal  use  of  collateral.  Third,  as  the 
common  contraparty  subject  to 
Commission  oversight,  DGOC  will 
provide  transparency  and  access  to  an 


activity  which  is  fundamental  to 
efficiently  functioning  capital  markets. 

Prior  to  using  the  system,  a  DGOC 
participant  must  apply  for  membership 
in  DGOC's  repo  clearance  system.  All 
applications  for  membership  will  be 
reviewed  by  DGOC's  executive 
committee.  The  standards  for 
participation  are  similar  to  the 
standards  for  participation  in  DGOC's 
other  systems.  For  example,  broker- 
dealer  members  must  have  minimum 
net  capital  of  $25  million,  and  bank  or 
insurance  company  members  must  have 
total  equity  capitalization  of  $500 
million.  At  the  time  of  admission  to  the 
system,  each  participant  will  be 
assigned  a  trading  limit  and  may  be 
assigned  a  position  limit  for  a  particular 
CUSIP. 

DGOC's  system  will  clear  repo  trades 
that  result  from  a  direct  agreement 
between  two  participants  or  repo  trades 
that  have  been  agreed  to  tlirough  the 
facilities  of  brokers  that  have  been 
specially  authorized  by  DGOC 
("Authorized  Brokers")  to  offer  their 
services  to  DGOC  participants.  The 
Authorized  Broker  will  make  use  of 
their  own  communications  networks  for 
the  purpose  of  accepting  bids  and  offers 
and  effecting  repo  trades  that  will  be 
cleared  through  DGOC.  Specifically, 
bids  and  offers  will  be  called  in  to  the 
Authorized  Broker  by  a  participant,  and 
the  Authorized  Broker  will  in  turn 
display  those  bids  and  offers  to  all  of  its 
customers  who  are  DGOC  participants. 
Once  the  bidder  and  offerer  agree  on  the 
repo  rate,  the  underlying  collateral 
description,  the  start  date,  the  end  date, 
and  the  partisan  amount  to  be  delivered, 
the  trade  will  be  effected.^ 
Representatives  of  the  buyer  and  seller 
at  the  Authorized  Broker  will 
intermediate  between  the  buyer  and 
seller  to  obtain  a  price  to  use  for  the 
collateral.  The  participants  will  not 
leam  the  identity  of  their  contraparty. 

After  the  price  has  been  agreed  upon, 
the  Authorized  Broker  then  will  prepare 
either  one  trade  report,  representing 
both  sides  of  the  trade,  or  two  trade 
reports,  one  for  each  side  of  the  trade. 
The  Authorized  Broker  then  will 
forward  the  trade  report  or  reports  to 
DGOC.  If  the  participants  have  agreed  to 
the  trade  directly  between  themselves, 
each  participant  will  forward  a  trade 
report  to  DGOC  indicating  its  side  of  the 


^Generally,  participants  can  cancel  transactions 
at  any  time  until  the  price  of  the  underlying 
collateral  has  been  agreed  upon  by  the  parties. 
Depending  on  participant  system  capabilities, 
cancellation  will  typically  take  place  either  on-line 
or  by  voice  communication.  If  the  cancellation  is 
effected  through  voice  conununication,  a  follow-up 
notice  will  be  prepared  and  transmitted  to  the 
participants. 


trade.  If  DOGC  does  not  receive  a  trade 
report  fitjm  the  contraparty,  DGOC  will 
contact  the  contraparty  within  one  half 
hour  to  confirm  the  trade  entered 
against  them. 

The  trade  report  must  show  for  each 
transaction  (a)  the  identity  of  the 
reporting  party  and  the  contraparty,  (b) 
the  type  of  transaction,  (c)  the  CUSIP 
number  for  the  imderlying  collateral,  (d) 
the  repo  rate  for  the  transaction,  (e)  the 
par  amount  of  securities  for  the  total 
transaction,  (f)  the  par  amount  of 
securities  for  each  delivery  and  the 
associated  money ,(g)  the  trade  date  and 
time,  and  (h)  the  on-date  and  the  off- 
date  of  the  transaction.  DGOC  will 
review  all  trade  reports  to  determine  if 
their  contents  are  valid  and  that  all 
required  information  has  been 
submitted. 

If  two  separate  trade  reports  are 
received  for  a  transaction,  DGOC  will 
match  the  two  trade  reports.  In  order  to 
be  accepted  for  clearance,  the  trade 
reports  must  agree  as  to  identity  of  the 
contraparty,  type  of  transaction,  the 
repo  rate,  the  price,  any  rights  of 
substitution,  settlement  date,  maturity 
date  of  the  Treasury  securities,  coupon 
rate  if  the  imderlying  securities  are 
Treasury  notes  or  bonds,  the  CUSIP 
number,  the  on-date,  and  off-date.  If  the 
details  do  not  match,  the  trade  report(s) 
will  go  back  to  the  sending  party  or 
parties  imtil  the  match  is  reconciled. 
Matching  of  positions  will  be  done 
continuously  throughout  the  day  and  at 
the  close  of  each  trading  day.'*  All  trade 
reports  received  through  an  Authorized 
Broker  also  v«ll  be  confirmed  either 
orally  or  via  facsimile  with  the  buying 
and  selling  participants. 

It  the  trade  reports  have  been  matched 
and  confirmed,  DGOC  will  be  deemed  to 
have  accepted  the  transaction  for ' 
clearance.  However,  DGOC  will  reject 
the  transaction  if  it  exceeds  the 
participant's  trading  or  position  limits, 
the  participant  has  been  suspended 
fi'om  the  system,  or  the  transaction  is 
not  designated  as  deUverj'  versus 
payment.  If  the  transaction  is  accepted, 
DGOC  interposes  itself  as  the 
contraparty  to  both  sides  of  the 
transaction.  Trade  data  then  will  be 
keyed  into  DGOC's  computer  system  for 
the  piuposes  of  generating  clearance 
instructions  to  the  clearing  bank  and  for 
purposes  of  margining.  The  participants 
will  receive  a  written  daily  activity 
report  indicating  DGOC's  acceptance  of 
the  trade.  The  daily  activity  report  will 


report  trades  DGOC  accepted  the 
previous  business  day.^ 

The  details  of  the  trade  will  be  sent 
to  the  clearing  bank  aloBg  with  the 
delivery  instructions.  Participants  must 
maintain  a  bank  account  in  one  or  more 
correspondent  banks  for  purposes  of  the 
payment  or  retiu-n  of  margin,  dehvery  or 
acceptance  of  the  Treasury  securities,  or 
making  or  receiving  payment  for  such 
securities.  The  selected  correspondent 
bank  must  be  a  member  of  the  Fed  Wire 
System.  The  selling  participant  must 
deliver  securities  to  the  clearing  bank 
against  payment  no  later  than  one 
minute  prior  to  the  close  of  the  Federal 
Bank  Wire  System.  The  clearing  bank 
will  redeliver  such  securities  to  the 
purchasing  participant  against  payment 
for  such  securities. 

DGOC  will  net  trades  imder  two 
circumstances.  If  a  participant  has  a 
repo  and  a  reverse  repo  with  the  same 
underlying  collateral  and  off-date,  the 
off-date  settlement  positions  will  be 
netted  as  to  par  amount,  price,  and 
accrued  interest.  If  a  participant  renews 
a  maturing  repo  for  the  same  underlying 
collateral  prior  to  the  off-date  for  such 
repo.  E)GOC  will  report  to  the 
participant  the  net  money  difference 
between  the  two  repo  transactions. 

DGOC's  existing  margining 
methodology  will  be  adapted  to 
incorporate  repo  transaction  and  reverse 
repo  transaction  exposures.  Margin  may 
be  deposited  in  the  form  of  "Central 
Bank  Funds,"  «  Treasury  bills,  Treasury 
Notes,  or  Treasxuy  bonds.  Treasury 
securities  will  be  valued  at  95%  of  their 
market  value.  All  participants  will  be 
required  to  maintain  a  minimum  margin 
deposit  of  $1  million  par  amount 
Treasury  bills  with  a  maturity  of  less 
than  180  days.  The  amoimt  of  margin 
will  be  derived  from  two  calculations: 
Mark  to  market  and  performance 
margin.  Mark  to  market  will  represent 
the  net  amount  of  the  estimated  cost  to 
liquidate  a  participant's  under-margined 
position  offset  by  the  estimated 
proceeds  from  liquidation  of  its  over- 
margined  positions.  Performance  margin 
will  represent  an  estimate  of  the  net 
shortfall  from  the  liquidation  of  a 
participant's  repo  positions  at  the  close 
of  the  next  business  day  taking  into 
account  the  most  adverse  market 
movement  in  the  price  of  the  underlying 
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'  The  close  of  each  trading  day  will  be  at  2:30 
p.m. 


'  If  the  on-leg  is  scheduled  to  settle  that  day. 
participants  will  not  receive  confirmation  that 
DGOC  has  accepted  the  trade  until  the  day  after  the 
trade  has  settled. 

■Central  Bank  funds  is  deRned  as  cash  balances 
available  for  immediate  withdrawal  in  accounts 
maintained  at  banks  that  are  members  of  the 
Federal  Reserve  System  or  any  other  wire  system 
operated  in  a  similar  characteristics  or  attributes. 


Treasury  securities  which  could 
reasonablv  be  anticipated. 

Price  files,  which  will  be  updated 
several  times  intraday.  as  well  as  daily 
mark  to  market  prices  on  repos  will 
reference  data  on  the  underlying 
collateral  as  well  as  the  participant's 
existing  positions  which  are  then  used 
to  calculate  margin  requirements.  The 
margining  system  will  be  run  and 
margin  reports  will  be  prepared  and 
distributed  to  participants  for  margin 
collection.  This  process  also  will  be  the 
beginning  point  for  the  accounting 
system  which  will  track  all  system 
activity.  Margin  will  be  set  for  each 
participant  and  will  reflect  the  netting 
of  payments  and  any  potential 
exposures  to  the  participant.  Margin 
requirements  will  go  into  effect  at  the 
time  the  trade  is  accepted  for  clearance. 
Prior  to  8:00  a.m.  of  each  business  day, 
each  participant  will  be  issued  a  daily 
margin  report  which  will  indicate  the 
margin  surplus  or  deficit.  At  or  before 
settlement  time  on  each  business  day, 
each  participant  will  be  obligated  to 
deposit  sufficient  margin  to  satisfy  the 
margin  deficit  shown  on  the  daily 
report. 

In  the  event  of  a  failure  to  deliver 
securities  on  either  the  on-leg  or  off-leg, 
DGOC  will  still  margin  the  transaction. 
DGOC  also  may  elect  to  collect  intraday 
margin  if  DGOC  deems  such  collection 
necessary  or  advisable  to  reflect  a 
market  price  change,  the  size  of  the 
participant's  positions,  the  financial  or 
operational  condition  of  the  participant, 
or  otherwise  to  protect  DGOC. 

DGOC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  appUcable  to  EXioC  and  in 
particular  with  Section  17A(b)  (3)  (F)  of 
the  Act.'  That  section  requires  that  a 
clearing  agency's  rules  be  designed, 
among  other  things,  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  seciuities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
DGOC  believes  the  proposed  rule 
change  will  permit  wider  utilization  of 
its  system  by  providing  participants 
with  the  abihty  to  clear  and  settle  repos 
and  reverse  repos. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DGOC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DGOC.  All 
submissions  should  refer  to  the  File 
Number  SR-DGOC-94-06  and  should 
be  submitted  by  April  11, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  95-6939  Filed  3-20-95;  8:45  am] 

BILLING  COOe  MIO-Ot-M 


'  15  U.S.C.  78<)-l(bK3MF)  (19M). 


•  17  CFR  200.3O-3(aKl2)  (1994). 
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[Retoase  No.  34-35484;  File  No.  SR-MSTC- 
94-211 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Order  Granting  Accelerated  Approval 
of  a  Proposed  Rule  Change 
Establishing  an  Automated  Program 
for  the  Transfer  of  Certain  Securities 
Between  the  Midwest  Securities  Trust 
Company  and  Transfer  Agents 

March  14. 1995. 

On  December  28,  1994,  the  Midwest 
Securities  Tnist  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSTC-94-21)  under  Section  19(h)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") '  to  establish  an  automated 
program  for  the  transfer  of  certain 
securities  between  MSTC  and  transfer 
agents.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
March  6. 1995.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

I.  Description 

MSTC  is  establishing  an  automated 
program,  to  be  known  as  ATS,  for  the 
transfer  of  certain  securities  between 
MSTC  and  transfer  agents.  Under 
MSTC's  program.  MSTC  and  the  transfer 
agents  participating  in  the  program  will 
use  a  master  balance  certificate  ^  to 
evidence  the  number  of  securities  of  a 
particular  issue  transferred  into  or  out  of 
MSTC  and  through  the  transfer  agents. 
The  transfer  agents  will  have  custody  of 
the  securities  in  the  form  of  balance 
certificates  registered  in  MSTC's 
nominee  name.  The  balance  certificates 
will  be  adjusted  daily  to  reflect  MSTC's 
withdrawal  and  deposit  activity. 

Previously,  if  a  participant  requested 
the  withdrawal  of  one  hundred  shares  of 
a  security  from  MSTC.  MSTC  would 
send  an  electronic  or  written  instruction 
to  the  transfer  agent  followed  by  a 
physical  transfer  of  the  shares  from 
MSTC  to  the  transfer  agent.  The  transfer 
agent  would  reissue  the  shares  in  the 


requested  name  and  would  send  the 
shares  back  to  MSTC.  Using  the  ATS 
program,  an  electronic  instruction  will 
immediately  effectuate  the  withdrawal 
transfer,  eliminating  the  extra  step  of 
physically  transferring  the  security  from 
MSTC  to  the  transfer  agent. 

For  issues  eligible  for  ATS,  MSTC 
will  deliver  to  participating  transfer 
agents  nominee  and/or  non-nominee 
certificates*  for  each  issue.  The  transfer 
agent  will  cancel  the  certificates 
delivered  and  issue  one  or  more  balance 
certificates  per  issue  in  the  name  of 
Kray  &  Co.  "The  transfer  agent  will  retain 
possession  of  the  balance  certificates, 
holding  them  in  a  secured  area  at  all 
times,  and  MSTC  will  be  provided  a 
sample  balance  certificate  for  each 
issue. 

MSTC  will  deliver  to  participating 
transfer  agents  nominee  certificates  and/ 
or  non-nominee  certificates  with  the 
instructions  to  register  the  non-nominee 
certificates  into  the  name  of  Kray  &  Co. 
and  to  include  the  securities  evidenced 
by  the  non-nominee  and/or  nominee 
certificates  in  the  balance  certificate  for 
the  issue  represented  by  such  balance 
certificate.  MSTC  also  may  issue 
instructions  to  the  transfer  agent  to 
register  the  transfer  of  securities 
evidenced  by  a  balance  certificate  to  a 
name  other  than  Kray  &  Co.  or  to  issue 
a  certificate  to  a  name  other  than  Kray 
&Co. 

After  issuing  a  balance  certificate,  the 
transfer  agent  will  increase  or  decrease 
the  number  of  securities  evidenced  by 
the  balance  certificate  so  that  at  the  end 
of  each  day  it  will  evidence  the  number 
of  securities  equal  to  the  previous 
balance  plus  any  securities  received 
from  MSTC  to  be  registered  in  the  name 
Kray  &  Co.  less  any  transfers  and 
issuance  of  certificates  in  a  name  other 
than  Kray  &  Co.  The  transfer  agent  will 
confirm  in  writing,  on  a  daily  or  other 
periodic  basis  as  MSTC  may  reasonably 
request,  the  number  of  securities 
evidenced  by  each  balance  certificate. 

The  obligations  of  the  ATS  transfer 
agents  and  MSTC  will  be  set  forth  in  a 
Balance  Certificate  Agreement 
("Agreement")  executed  by  each  ATS 
transfer  agent  and  MSTC.'  The 


'  15  U.S.C.  78(b)(1)  (1988). 

'Securities  Exchange  Act  Release  No.  35424 
(February  28.  1995).  60  FR  12258. 

5  For  the  purpose  of  the  ATS  program,  "balance 
certiTicates"  shall  mean  a  certificate  registered  in 
the  name  Kray  k  Co..  which  is  MSTC's  nominee 
name,  which  evidences  (1)  record  ownership  by 
Kray  k  Co.  of  the  number  of  shares  or  units  of  the 
issue  shown  from  time  to  time  on  the  records  of  the 
issuer  thereof  or  (2)  the  duties  of  the  issuer  thereof 
to  perform  the  obligations  shown  from  time  to  time 
on  the  records  of  the  issuer  thereof,  which  records 
are  maintained  by  a  transfer  agent,  as  being 
evidenced  by  such  certificate,  which  certificate 
shall  be  retained  by  a  transfer  agent. 


*For  the  purpose  of  the  ATS  program,  the  term 
"nominee  certificates"  shall  mean  a  certificate  of  an 
issue  registered  in  the  name  of  Kray  &  Co.  The  term 
"non-nominee  certificate"  shall  mean  a  certificate 
of  an  issue  registered  in  a  name  other  than  Kray  k 
Co. 

'  If  a  transfer  agent  employs  a  processor  to 
perform  the  transfer  agent's  duties  in  ATS,  the 
transfer  agent  and  processor  must  enter  into  a 
separate  agreement  obligating  the  processor  to 
perform  the  duties  described  in  the  Agreement.  The 
transfer  agent  must  notify  MSTC  if  there  is  any 
material  change  to  the  terms  of  the  agreement 
between  the  transfer  agent  and  processor,  if  there 


Agreement  provides  that  all  shares  or 
units  or  the  amount  of  any  obligations 
evidenced  by  the  balance  certificate 
which  come  into  gossession  of  the 
transfer  agent  pursuant  to  ATS  will  be 
the  sole  property  of  MSTC.  The  transfer 
agent  will  not  obtain  any  legal  or 
equitable  right,  title,  or  interest  in  or  to 
such  securities  evidenced  by  the 
balance  certificates. 

The  Agreement  also  provides  that 
upon  request  from  MSTC,  the  transfer 
agent  will  be  obligated  to  deliver,  within 
twenty-four  hours,  all  securities 
evidenced  by  a  balance  certificate.  If  the 
transfer  agent  determines  that  any 
security  held  by  it  is  lost,  destroyed, 
stolen,  or  otherwise  unaccounted  for, 
the  transfer  agent  must  notify  MSTC 
immediately  and  issue  a  replacement 
certificate. 

The  Agreement  provides  that  the 
transfer  agent  must  maintain  an 
insurance  policy  in  the  form  of  a 
customary  bankers  blanket  bond  to 
cover  any  securities  received  from 
MSTC  or  held  by  the  transfer  agent 
pursuant  to  ATS.  The  bond  must  be  in 
the  maximum  amount  of  one  hundred 
million  dollars.  The  Agreement  further 
states  that  the  transfer  agent  must 
provide  annually  to  MSTC's  satisfaction 
evidence  that  such  blanket  bond  or 
comparable  plan  of  insurance  is  in  full 
effect.^  When  the  transfer  agent  is 
responsible  for  the  shipment  of 
securities,  the  Agreement  requires  that 
the  transfer  agent  provide  adequate 
insurance  coverage  or  require  coverage 
from  the  carrier  to  cover  losses  that 
occur  while  in  transit  to  and  until 
received  by  MSTC.  The  amount  of 
coverage  must  be  equal  to  or  exceed 
110%  of  the  fair  market  value  of  the 
securities  shipped.  The  transfer  agent  is 
not  obligated  to  deliver  shares 
evidenced  by  balance  certificates  within 
twenty  four  hours  of  such  a  request  from 
MSTC  if  the  aggregate  value  of  the 
shares  to  be  delivered  exceeds  the 
amount  of  the  bankers  blanket  bond. 
The  transfer  agent  will  instead  deliver 


is  a  termination  or  anticipated  termination  of  the 
agreement,  or  if  there  is  breach  of  the  agreement  or 
an  event  that  will  affect  or  might  reasonably  be 
expected  to  affect  the  processor's  ability  to  perform 
any  of  its  obligations  under  the  agreement.  MSTC 
only  will  permit  a  transfer  agent  to  employ  a 
processor  as  its  agent  if  the  transfer  agent  represents 
and  warrants  that  it  will  bear  any  and  all  liability 
and  responsibility  for  all  securities  held  by,  all 
actions  taken  by.  and  all  obligations  assigned  to  the 
processor  with  the  same  force  and  effect  as  if  the 
securities  were  held  by.  the  actions  were  taken  by, 
or  the  obligations  were  those  of  the  transfer  agent. 

<^The  transfer  agent  may  limit,  decrease,  or  cancel 
the  blanket  bond  protection  upon  thirty  days  prior 
notice  of  such  action  to  MSTC. 


or  make  available  the  certificates  as 
promptly  as  possible.' 

Instructions  from  MSTC  to  register  the 
transfer  of  securities  evidenced  by  a 
balance  certificate  in  a  name  other  than 
MSTC  will  constitute  a  presentation  of 
the  balance  certificate  to  the  transfer 
agent  under  applicable  law.  The  same 
warranties  that  would  apply  if  MSTC 
physically  presented  the  balance 
certificate  to  the  transfer  agent  will  be 
applicable  in  this  instance. 

II.  Discussion 

The  Commission  believes  that 
MSTC's  proposal  is  consistent  with 
Section  17A  of  the  Act «  and  specifically 
with  Sections  17A(b)(3)(A)  and  (F).^ 
Sections  17A(b)(3)(A)  and  (F)  require 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  facilitate  and 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible. 

Under  MSTC's  proposed  rule  change, 
an  electronic  instructions  will  replace 
the  physical  transfer  of  securities 
between  MSTC  and  transfer  agents.  The 
proposal  should  help  alleviate  the 
inefficiencies  associated  with  the 
physical  transfer  of  securities  and 
should  help  reduce  the  possibility  of 
loss  while  securities  are  in  transit 
between  MSTC  and  the  transfer  agent. 
The  transfer  of  securities  will  be  factor 
and  more  efficient  with  the  likely  effect 
of  reducing  costs  related  to  the 
preparation  of  written  instructions  and 
physical  delivery  of  the  securities. 
MSTCs  proposed  rule  change  also 
should  help  MSTC  fulfill  its  safekeeping 
obligations  by  allowing  MSTC  to 
maintain  securities  in  a  form  which 
should  reduce  the  chances  of  loss  and 
theft. 

MSTC's  proposed  rule  change 
requires  that  the  transfer  agent  be 
insured  by  a  customary  bankers  blanket 
bond  which  will  cover  any  securities 
received  from  MSTC  and/or  held  by  the 
transfer  agent  or  processor  on  behalf  of 
MSTC  under  the  Agreement.  Where 
balance  certificates  have  an  aggregate 
current  market  value  in  excess  of  the 
maximum  value  of  the  bankers  blanket 
bond,  the  transfer  agent  will  not  create 
or  maintain  certificates  in  excess  of  that 
value,  other  than  any  balance  certificate. 


'  Before  delivering  to  MSTC  certificates  with  an 
aggregate  current  market  value  in  excess  of  the 
maximum  amount  of  the  blanket  bond,  the  transfer 
agent  may  not  create  or  maintain  certificates,  other 
than  any  balance  certificate,  having  a  value  in 
excess  of  the  blanket  bond. 

•15U.S.C.  78q-l(1988). 

» 15  U.S.C.  78q-l(b)(3)(A)  and  (F)  (1988). 


prior  to  delivery  to  MSTC.  These 
insurance  requirement  should  better 
enable  MSTC  to  safeguard  securities 
which  are  at  the  transfer  agent  or  are  in 
transit  from  the  transfer  agent  to  MSTC 
and  should  aid  in  the  safekeeping  of 
securities  with  a  market  value  in  excess 
of  the  bankers  blanket  bond. 

MSTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  ATS  program  allows  for  an 
electronic  communication  between 
brokers  and  transfer  agent?  through 
MSTC.  Such  communication  will  be 
necessary  for  transfer  agents  to 
participate  in  the  direct  registration 
system  ("DRS")  recently  proposed  by 
the  Commission. '°  The  Commission 
beheves  it  is  prudent  to  allow  MSTC  to 
begin  use  of  the  ATS  as  soon  as  possible 
in  order  that  MSTC  and  its  participants 
will  have  time  to  become  proficient  in 
using  such  a  system  before  a  DRS  is 
implemented.  The  Commission  also 
believes  that  accelerated  approval  will 
allow  MSTC  participants  to  utilize  and 
to  take  full  advantage  in  a  more  timely 
fashion  of  the  benefits  of  the  ATS 
service. 

III.  Conclusion 

The  Commission  finds  that  MSTC's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  17A  and  the  rules  and 
regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-94-21)  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

fonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-6841  Filed  3-20-95;  845  am] 

BILLING  CODE  8010-01-M 


10  For  a  complete  description  of  DRS.  refer  to 
Securities  Exchange  Act  Release  No.  3S038 
(December  1. 1994),  59  FR  63652  (File  No.  S7-34- 
94i  (concept  release  soliciting  comment  on  a 
transfer  agent  operated  book -entry  registration 
system). 

"  17  CFR  20O.30-3(a)(12)  (1994?. 


[Release  No.  34-35497;  File  No.  SR-PSE- 

95-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  Obligations 
for  Regulatory  Cooperation 

March  15,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  8, 1995, 
the  Pacific  Stock  Exchange, 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  3. 
1995,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change,  whjch  is  also 
described  below.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  to  require  regulatory 
cooperation  by  members,  member 
organizations,  and  others  over  whom 
the  Exchange  has  jurisdiction  pursuant 
to  Rule  10.1(b)  in  connection  with 
certain  investigations  and  proceedings 
that  are  initiated  by  other  exchanges  or 
self-regulator>'  organizations.  The  text  "of 
the  proposed  rule  change  is  as  follow 
(new  text  is  italicized]: 

Rule  10.2 

Regulator^'  Cooperation 

(dj  \'o  member,  member  organization, 
person  associated  with  a  number  or 
member  organization,  or  other  person  or 
entity  over  whom  the  Exchange  has 
jurisdiction  pursuant  to  Rule  10.1(b). 
shall  refuse  to  appear  and  testify  before 
another  exchange  or  self-regulatory 
organization  in  connection  with  a 
regulatory  investigation,  examination, 
or  disciplinary  proceeding  or  refuse  to 
furnish  documentary  materials  or  other 
information  or  ot/ienv;se  impede  or 
delay  such  investigation,  examination 
or  disciplinary  proceeding  if  the 
Exchange  requests  such  information  or 
testimony  in  connection  with  an  inquiry 
resulting  from  an  agreement  entered 


'  See  letter  from  Michael  D.  Pierson,  Senior 
Attorney,  PSE.  to  Jennifer  S.  Choi.  Attorney. 
Division  of  Market  Regulation.  SEC.  dated  March  2. 
1995.  Amendment  No.  1  adds  .02  of  the 
Commentary  to  the  proposed  rule  change. 
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into  by  the  Exchange  pursuant  to  Rule 
14.1.  The  requirements  of  this  Rule 
10.2(d)  shall  apply  regardless  of 
whether  the  Exchange  has  initiated  an 
investigation  pursuant  to  Rule  10.2(a)  or 
a  disciplinary  proceeding  pursuant  to 
Rule  10.3. 

Commentary 

.01     The  terms  "exchange"  and  "self- 
regulatory  organization, "  as  used  in 
Rule  10.2(d),  shall  include,  but  are  not 
limited  to,  any  member  of  affiliate 
member  of  the  Intermarket  Sun'eillance 
Group. 

.02    Any  person  or  entity  required  to 
furnish  information  or  testimony 
pursuant  to  Rule  10.2(d)  shall  be 
afforded  the  same  rights  and  procedural 
protections  as  that  person  or  entity 
would  have  if  the  Exchange  had 
initiated  th& request  for  information  or 
testimony. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  Rule  10.2,  relating  to  Exchange 
investigations.  The  proposed 
amendment  would  provide  the 
Exchange  with  the  authority  to  compel 
its  members,  member  organizations,  and 
others  over  whom  the  Exchange  has 
jurisdiction  pursuant  to  Rule  10.1(b)  to 
testify  or  furnish  docimientary  materials 
in  connection  with  regulatory 
investigations  or  examinations  by  other 
exchanges  or  self-regulatory 
organizations  under  certain 
circumstances. 

Specifically,  the  Exchange  is 
proposing  to  adopt  new  Rule  10.2(d)  to 
provide  that  no  member,  member 
organization,  person  associated  with  a 
member  or  member  organization,  or 
other  person  or  entity  over  whom  the 
Exchange  has  jurisdiction,  shall  refuse 
to  appear  and  testify  before  another 


exchange  or  self-regulatory  organization 
in  coimection  with  a  regulatory 
investigation,  examination,  or 
disciplinary  proceeding  or  refuse  to 
furnish  documentary  materials  or  other 
information  or  otherwise  impede  or 
delay  such  investigation  or  examination. 
Under  the  proposed  rule  change,  this 
requirement  would  apply  whenever  the 
Exchange  requests  such  information  or 
testimony  in  cormection  with  an  inquiry 
resulting  from  an  agreement  entered 
into  by  the  Exchange  pursuant  to  Rule 
14.1 2  The  proposal  further  provides  that 
the  requirements  of  Rule  10.2(d)  shall 
apply  regardless  of  whether  the 
Exchange  has  initiated  an  investigation 
pursuant  to  Rule  10.2(a)  or  a 
disciplinary  proceeding  pursuant  to 
Rule  10.3.3' 

Under  the  proposed  rule  change,  the 
Exchange  defines  in  the  Commentary 
the  terms  "exchange"  and  "self- 
regulatory  organization,"  for  purposes  of 
Rule  10.2(d).  to  include,  but  not  be 
limited  to,  any  member  or  affihate 
member  of  the  Intermarket  Surveillance 
Group.*  Moreover,  the  Exchange  in  .02 
of  the  Commentary  makes  explicit  that 
persons  or  entities,  required  to  furnish 
information  or  testimony  pursuant  to  a 
regulatory  agreement,  will  be  afforded 
the  same  rights  and  procedural 
protections  that  such  persons  or  entities 
would  have  if  the  Exchange  had 
initiated  the  request  for  information  or 
testimony. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


'  Rule  14.1  {wovides  that  the  Exchange  may  enter 
into  agreements  with  domestic  and  foreign  self- 
regulatory  organizations  providing  for  the  exchange 
of  information  and  other  forms  of  mutual  assistance 
for  market  stirveillance,  investigative,  enforcement, 
and  other  regulatory  purposes. 

>  Under  the  proposed  rule,  the  Exchange  would 
always  act  as  an  intermediary  between  another  SRO 
and  the  Exchange  member,  member  organization,  or 
other  designated  person  from  whom  information  or 
testimony  is  being  sought,  for  any  inquiry  made 
pursuant  to  an  agreement  under  Rule  14.1.  See 
letter  from  Michael  D.  Pierson,  Senior  Attorney, 
PSE.  to  Jennifer  S.  Choi,  Attorney.  Division  of 
Market  Regulation,  SEC,  dated  March  2. 1995. 

<0n  July  14, 1983,  the  Intermarket  Surveillance 
Croup  ("ISG")  was  formed  to,  among  other  things, 
coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Sharing  Group  Agreement,  July  14, 
1983.  The  members  of  ISG  are  the  American  Stock 
Exchange,  Inc.,  the  Boston  Stock  Exchange,  Inc.,  the 
Chicago  Board  Options  Exchange,  Inc.,  the  Chicago 
Stock  Exchange,  Incorporated,  the  Cincinnati  Stock 
Exchange,  Inc.,  the  National  Association  of 
Securities  Dealers,  Inc..  the  New  York  Stock 
Exchange.  Inc.,  the  Pacific  Stock  Exchange,  Inc., 
and  the  Philadelphia  Stock  Exchange,  inc. 


practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden-on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-95-2 
and  should  be  submitted  by  April  11, 
1995. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-6937  Filed  3^-20-95;  8:45  ami 
BILLING  CODE  S01(M)1-M 

[Release  No.  34-35479;  File  No.  SR-Phlx- 

95-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Listing  Criteria  for  Equity 
Linked  Notes  ( "ELNs") 

March  13.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  8, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange,  the 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PhLx  proposes  to  amend 
Exchange  Rule  803  to  adopt  listing 
standards  for  equity  linked  notes 
("ELNs").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretan,',  the  Phlx.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  ir.cluded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  e.xamined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  subsection  (h)  to 
Exchange  Rule  803  to  permit  the 
E.xchange  to  list  and  trade  ELNs.  ELNs 
are  intermediate-term,  hvbrid  securities. 


V.  hose  value  is  based  in  whole  or  in 
part,  to  the  performance  of  a  highly 
capitalized,  actively  traded  U.S. 
common  stock,  non-convertible 
preferred  stock,  or  foreign  security  that 
is  traded  in  the  U.S.  in  the  form  of 
sponsored  American  Depositary 
Receipts  ("ADRs").  ordinary  shares,  or 
otherwise.'  ELNs  may  pay  periodic 
interest  or  may  be  issued  as  zero-coupon 
instruments  with  no  payments  to 
holders  prior  to  ma;turity.  ELNs  may  be 
subject  to  a  "cap"  on  the  maximimi 
principal  amount  to  be  repaid  to  holders 
upon  matiirity,  and  they  may  feature  a 
"floor"  on  the  minimum  principal 
amount  paid  to  holders  upon  maturity. 
A  specific  issue  of  ELNs,  for  example, 
may  provide  holders  with  a  fixed  semi- 
annual interest  payment,  while  capping 
the  maximum  amount  to  be  repaid  upon 
maturity  at  135%  of  the  issuance  price, 
with  no  minimum  floor  guarantee  on 
the  principal  to  be  repaid  at  maturity. 
Another  issue  of  ELNs  might  offer  lov.'er 
semi-annual  pa\Tnents  based  upon  a 
floating  interest  rate  ^  with  a  minimum 
floor  for  the  repayment  of  principal  of 
75%  of  the  issuance  price.  ELNs  will  be 
treated  as  equity  instruments  for,  among 
other  purposes,  margin  requirements. 
According  to  the  Phlx,  the  flexibility 
available  to  an  issuer  of  ELNs  permits 
the  creation  of  securities  which  offer 
issuers  and  investors  the  opportunity  to 
more  precisely  focus  on  a  specific 
investment  strategy. 

There  are  four  components  to  the 
proposed  listing  standards  for  ELNs:  (1) 
ELN  issuer  standards;  (2)  ELN  offering 
standards;  (3)  underlying  linked 
security  standards;  and  (4)  limitations 
on  the  size  of  ELN  offerings. 

1.  Issuer  Listing  Standards 

The  issuer  must  be  listed  on  or  be  an 
affiliate  of  a  company  listed  on  a 
national  securities  exchange  or  the 
Nasdaq  National  Market.  Each  issuer 
must  also  have  a  minimum  tangible  net 
worth  of  $150  million.  Finally,  the 
meirket  value  of  an  ELN  offering,  when 
combined  with  the  market  value  of  all 
other  ELN  offerings  previously 
completed  by  the  issuer  and  traded  on 
a  national  securities  exchange  or 
through  Nasdaq  may  not  be  grater  than 
25%  of  the  issuer's  tangible  net  worth 
at  the  time  of  issuance. 


'  The  Phlx  will  notifj'  the  Commission  if  an  issue 
of  ELNs  is  sL-uctured  so  that  it  is  convertible  prior 
to  maturity  and  will  submit  a  rule  filing  pursuant 
to  Section  19(bl  of  the  Act  prior  to  listing  ELNs  with 
such  terms  if  the  Commission  so  requires. 

^  The  Phix  will  notif\-  the  Co.iimission  if  a.T  issue 
of  ELNs  provides  for  periodic  interest  payments  to 
holders  based  on  a  f.oating  rate  and  uill  submit  a 
rule  filing  pursuant  to  Section  19(bl  of  the  Act  prior 
to  listing  ELNs  with  such  terms  if  the  Commission 
so  requires. 


2.  Offering  Standards 

In  order  to  ensure  adequate  liquidity 
in  the  markets  for  ELNs,  each  issuance 
of  an  ELN  must  have:  (1)  A  minimum 
public  distribution  of  one  miUion  ELNs; 
(2)  a  minimum  of  400  holders  of  the 
ELNs,  unless  the  ELNs  are  traded  in 
51,000  denominations,  in  which  case* 
thee  is  no  minimum  number  of  holders 
required;  (3)  a  minimum  market  value  of 
$4  million;  and  (4)  a  term  to  maturity  of 
two  to  seven  years  (although  ELNs 
linked  to  a  non-U. S.  security  (including 
a  sponsored  ADR)  can  not  have  a  term 
longer  than  three  years). 

3.  Underlying  Linked  Security 
Standards 

In  order  to  help  ens  ore  that  ELNs  will 
not  have  a  disruptive  effect  on  the 
market  for  the  underlying  securities,  the 
linked  securities  must  have  sufficiently 
large  market  capitalizations  and  high 
trading  volumes.  Specifically,  an 
underlying  security  must  have:  (1)  A 
minimum  market  capitalization  of  $3 
billion  and  trading  volume  in  the 
United  States  of  at  least  2.5  milHon 
shares  in  the  12-month  period  preceding 
the  hsting  of  the  ELN;  (2)  a  minimum 
market  capitalization  of  $1.5  billion  and 
trading  volume  in  the  United  States  of 
at  least  20  million  shares  in  the  12- 
month  period  preceding  the  listing  of 
the  ELN;  or  (3)  a  minimum  market 
capitalization  of  $500  million  and 
trading  volume  in  the  United  States  of 
at  least  80  million  shares  in  the  12- 
month  period  preceding  the  listing  of 
the  ELN.  In  addition,  if  an  issuer 
proposes  to  issue  ELNs  on  a  security 
that  does  not  meet  the  market 
capitalization  and  trading  volume 
standards  set  forth  above,  the  Phlx,  with 
the  concurrence  of  the  staff  of  the 
Commission,  may  evaluate  the  trading 
volume,  public  float,  and  market 
capitalization  of  that  security,  as  well  as 
other  relevant  factors,  and  determine  on 
a  case-by -case  basis  that  it  is  appropriate 
to  list  ELNs  overlying  that  security.  The 
Phlx  will  submit  a  rule  filing  pursuant 
to  Section  19(b)  of  the  Act  if  so  required 
by  the  Commission  if  significant 
regulatory  concerns  are  raised  by  a 
proposed  ELN  offering  that  does  not 
meet  the  above  market  capitalization 
and  trading  volume  standards.^ 

The  issuer  of  the  linked  security  must 
be  a  reporting  companv  under  the  Act 
and  the  underlying  linked  security  must 
be  traded  on  a  national  securities 
exchange  or  through  Nasdaq  and  be 


^  i.:  ;n;s  cor.nection.  the  Commission  notes  that 
a.^y  proposal  to  list  an  ELN  linked  to  a  security  with 
a  market  capitalization  of  less  than  S500  million 
would  raise  significant  regulatory  concerns  for 
which  a  Section  \9W  rule  filing  would  be  required. 
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subject  to  last  sale  reporting  pursuant  to 
Rule  llAa3-l  under  the  Act. 
Additionally,  ELNs  can  be  linked  to 
certain  non-U.S.  companies  *  subject  to 
reporting  requirements  under  the  Act 
whose  securities  are  traded  in  the  U.S. 
either  as  ordinary  shares  or  sponsored 
ADRs,  provided  there  are  at  least  2,000 
holders  of  the  underlying  linked 
security.  For  ELNs  linked  to  non-U.S. 
securities  (including  sponsored  ADRs) 
either:  (1)  The  Exchange  must  also  have 
in  place  a  comprehensive  surveillance 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  security 
underlying  the  ELN  is  primarily  traded 
(or  in  the  case  of  sponsored  ADRs,  on 
the  primary  exchange  where  the 
security  underlying  the  ADR  is  traded); 
or  (2)  the  combined  trading  volume  of 
the  underlying  security  and  other 
related  securities  occurring  in  the  U.S. 
market  represents  (on  a  share  equivalent 
basis)  at  least  50%  of  the  combined 
worldwide  trading  volume  in  the 
underlying  security,  other  related 
securities,  and  other  classes  of  common 
stock  related  to  the  underlying  security 
over  the  six  month  period  preceding  the 
date  of  hsUng  of  the  ELN.  The  U.S. 
market  includes  trading  only  on  the  U.S. 
self-regulatory  organizations  included  in 
the  Intermarket  Surveillance  Group  ' 
and  linked  through  the  Intermarket 
Trading  System.^ 


«  A  non-U.S.  company  U  any  company  formed  or 
Incorporated  outside  of  the  United  States. 

» ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29, 1990. 
The  members  of  the  ISG.  (and  accordingly,  of  the 
U.S.  market)  are:  the  American  Stock  Exchange,  Inc. 
("Amex");  the  Boston  Stock  Exchange,  Inc.;  the 
Chicago  Board  Options  Exchange,  Inc.  ("CBOE"); 
the  Chicago  Stock  Exchange.  Inc.:  the  Cincinnati 
Stock  Exchange.  Inc.;  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange.  Inc.  ("NYSE");  the  Pacific  Slock 
Exchange.  Inc.;  and  the  Philadelphia  Stock 
Exchange,  Inc.  Because  of  potential  opportunities 
for  trading  abuses  involving  stock  index  futures, 
stock  options  and  the  underlying  stock  and  the 
need  for  greater  sharing  of  surveillance  information 
for  these  potential  intermarket  trading  abuses,  the 
major  stock  index  futures  exchanges  (e.g.,  the 
Chicago  Mercantile  Exchange  and  the  Chicago 
Board  of  Trade)  joined  the  ISG  as  affiliate  members 
in  1990. 

*  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  the 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 


4.  Limitations  of  Size  of  Particular  ELN 
Offerings 

Without  the  concurrence  of  the  staff 
of  the  Commission,  the  issuance  of 
ELNs  relating  to  any  underlying  U.S. 
security  ihay  not  exceed  five  percent  of 
the  total  outstanding  shares  of  such 
underlying  security.  Further,  without 
the  concurrence  of  the  staff  of  the 
Commission,  the  issuance  of  ELNs 
relating  to  any  non-U.S.  security 
(including  sponsored  ADRs)  that  is 
traded  in  the  U.S.  and  is  issued  by  a 
non-U.S.  company  subject  to  U.S. 
reporting  requirements  may  not  exceed: 

(1)  2%  of  the  total  shares  outstanding 
worldwide  provided  at  least  30%  of  the 
worldwide  trading  volume  in  the 
underlying  security  occurs  in  the  U.S. 
market  during  the  six  month  period 
preceding  the  date  of  listing  of  the  ELN; 

(2)  3%  of  the  total  shares  outstanding 
worldwide  provided  at  least  50%  of  the 
worldwide  trading  volume  in  the 
underlying  security  occurs  in  the  U.S. 
market  during  the  six  month  period 
preceding  the  date  of  listing  of  the  ELN; 
or  (3)  5%  of  the  total  shares  outstanding 
worldwide  provided  at  least  70%  of  the 
worldwide  trading  volume  in  the 
underlying  security  occurs  in  the  U.S. 
market  during  the  six  month  period 
preceding  the  date  of  listing  of  the  ELN. 
An  ELN  may  not  be  linked  to  a  non-U.S. 
security  (including  a  sponsored  ADR) 
where  such  security  and  all  related 
securities  had  less  than  30%  of  the 
worldwide  trading  volume  occur  in  the 
U.S.  during  the  six  month  period 
preceding  the  date  of  listing  of  the  ELN. 
The  Exchange  may  determine,  on  a  case- 
by-case  basis  and  with  the  concurrence 
of  the  staff  of  the  Commission,  to 
approve  for  listing  ELNs  that  relate  to 
more  than  these  allowable  percentages.' 

Finally,  because  ELNs  are  linked  to 
price  movements  in  another  security, 
the  Exchange  proposes  three  additional 
safeguards  that  are  designed  to  satisfy 
the  investor  protection  concerns  raised 
by  the  trading  of  ELNs.  First,  for  each 
ELN  issue,  the  Exchange  will  distribute 


from  any  participant  for  multiply  trading  securities; 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price. 

'  As  with  the  market  capitalization  and  trading 
volume  requirements,  the  Commission  notes  that 
based  on  the  proposed  facts,  the  Phlx  may  be 
required  to  submit  a  rule  filing  to  the  Commission 
pursuant  to  Section  19(b)  of  the  Act  to  address 
regulatory  issues  raised  by  any  Phlx  proposal  to  list 
ELNs  related  to  more  than  the  allowable 
percentages  of  outstanding  shares  of  the  underlying 
security. 


a  circular  to  its  membership  '  providing 
guidance  concerning  member  firm 
compliance  responsibilities  (including 
suitability  recommendations  and 
account  approval)  when  handling 
transactions  in  ELNs.  Second,  members 
will  have  a  duty  of  due  diligence 
pursuant  to  Exchange  Rule  746  to  learn 
the  essential  facts  relating  to  every 
customer  trading  ELNs  prior  to  their 
first  ELN  transaction.  Third,  pursuant  to 
Exchange  Rule  747,  a  member  must 
approve  a  customer's  account  for 
trading  ELNs  prior  to  the  completion  of 
the  customer's  first  ELN  transaction. 

The  Phbc  represents  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) » in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Phlx  believes  the 
proposal  strikes  an  appropriate  balance 
between  the  Phlx's  need  to  adapt  and 
respond  to  innovations  in  the  securities 
markets  and  the  Phlx's  concomitant 
need  to  ensure  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  The  Phlx  believes 
the  proposed  numerical,  quantitative 
listing  standards  should  ensure  that 
only  substantial  companies  capable  of 
meeting  their  contingent  obligations 
created  by  ELNs  are  able  to  list  such 
products  on  the  Exchange.  Similarly,  by 
providing  for  the  distribution  of 
circulars  to  the  membership  concerning 
member  firm  compliance 
responsibilities  and  requirements,  the 
Phlx  believes  the  proposal  addresses 
any  potential  sales  practice  concerns 
that  may  arise  in  connection  with  ELNs. 
The  Phbc  also  believes  that  the  trading 
of  ELNs  will  provide  investors  with 
important  investment  and  hedging 
benefits  that  will  serve  to  satisfy  better 
their  investment  and  portfolio 
management  needs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


•The  Commission  notes  that  the  circular  must  be 
in  a  form  approved  by  the  Commission. 
'15U.S.C.  78f(b)(5)(1988). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  February  22.  1995,  it  has 
become  effective  pursuant  to  Section 
19(b)  (3)  (A)  of  the  Act  and  Rule  19b- 
4  (e)  (6)  thereunder.  The  proposed  ELN 
listing  standards  are  virtually  identical 
to  the  listing  standards  for  equity  linked 
notes  previously  approved  by  the 
Commission  for  NYSE.'°  the  Amex,'' 
the  CBOE,"  and  the  NASD.'^ 
Accordingly,  because  the  Commission 
has  already  approved  similar  rules  for 
other  exchanges,  the  Phlx  believes  that 
summary  effectiveness  of  the  proposed 
rule  change  will  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest  and  will  not  impose  any 
significant  burden  on  com  petition. '*  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 

'"See  Securities  Exchange  Act  Release  Nos. 
33468  (January  13.  1994).  59  FR  3387  (January  21. 
1994)  (order  originally  approving  the  listing  of 
ELNs  on  the  NYSE);  33841  (March  31.  1994),  59  FR 
16671  (April  7. 1994)  (order  approving  revised 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELNs  on  the  NYSE); 
34545  (August  18.  1994).  59  FR  43877  (August  25, 
1994)  (order  approving  the  listing  of  EL.Ns  on  the 
NYSE  linked  to  securities  issued  by  non-U.S. 
companies). 

"SeeSecruities  Exchange  Act  Release  Nos.  32343 
(May  20,  1993),  58  FR  30833  (May  27,  1993)  (order 
originally  approving  the  listing  of  ELNs  on  the 
Amex):  33328  (December  13,  1993),  58  FR  66041 
(December  17.  1993)  (order  approving  revised 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELNs  on  the  Amex): 
34549  (August  18.  1994),  59  FR  43873  (August  25, 
1994)  (order  approving  the  listingof  ELN'son  the 
Amex  linked  to  securities  issued  by  non-U.S. 
companies). 

>^See  Securities  Exchange  ,\ct  Release  No.  34759 
(September  30,  1994),  59  FR  50939  (October  6, 
1994). 

'^See  Securities  Exchange  .^ct  Release  No.  34758 
(September  30, 1994),  59  FR  50943  (October  6. 
1994). 

'*The  Commission  notes  that  prior  to  listing  any 
ELNs.  the  Exchange  will  be  required  to  obtain 
approval  from  the  staff  of  the  Commission 
concerning  the  Exchange's  surveillance  procedures 
applicable  to  the  trading  EL.\s. 
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interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No,  SR-Phbc-95-09 
and  should  be  submitted  by  April  11, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Johathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-6842  Filed  3-20-95;  8:45  am] 

BILLING  CODE  Ml  0-01 -M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Conversion  industries, 
inc.,  Common  Stock,  No  Par  Value)  File 
No.  1-10249 

March  15,  1995 

Conversion  Industries,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchcinge,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 


■M7  CFR  200.30-3  (a)(12)  (1994). 


According  to  the  Company,  the 
Company  received  a  letter  dated 
October  11, 1994.  from  the  Exchange 
stating  that  it  was  considering  delisting 
the  Security  because  it  believed  that  the 
Company  had  violated  the  Exchange's 
listing  agreement  and  disclosure 
poUcies.  The  Company  responded  to  the 
letter  in  writing  to  the  Exchange  dated 
November  3, 1994.  In  addition,  the 
Company  attended  on  November  3. 
1994,  a  conference  at  the  Exchange  in 
which  it  made  an  extensive  oral 
submission  for  the  Exchange's 
consideration.  Thereafter,  3ie  Company 
submitted  voluminous  documents  in 
response  to  requests  by  the  Exchange. 

According  to  the  Company,  on 
November  23, 1994,  the  Company 
received  a  letter  from  the  Exchange 
stating  that  the  Exchange  had  made  a 
determination  to  delist  the  Security. 

Although  the  Company  initially 
elected  to  appeal  the  Exchange's 
decision  to  delist  the  Security  to  the 
Exchange's  Board  of  Governors,  the 
Company  has  decided  to  settle  matters 
by  removing  the  Security  from  the 
Exchange.  The  Company  believes  that 
due  to  the  impasses  between  the 
Exchange  and  the  Company  and  the 
anticipated  large  expenditures  of  money 
and  management  time  which  would  be 
required  before  a  final  resolution  of  the 
matters  at  issue  could  be  obtained,  it  is 
in  the  best  interest  of  the  Company  and 
its  shareholders  that  matters  be  settled 
by  delisting  the  Security  from  the 
Exchange. 

The  Exchange  has  also  agreed  that  it 
would  be  in  the  best  interest  of  the 
Exchange  and  the  investing  public  to 
resolve  this  issue  between  the  Company 
and  the  Exchange  in  this  manner. 

Any  interested  person  may,  on  or 
before  April  6.  1995.  submit  by  letter  to 
the  Secretary*  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc  95-6941  Filed  3-20-95:  8:45  am) 
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[Rel.  Na  IC-20958;  Fit*  No.  812-6306] 

The  Paul  Revere  Variable  Annuity 
Insurance  Company,  et  al. 

March  15. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"), 

APPLICANTS:  The  Paul  Revere  Variable 
Annuity  Insurance  Company  ("Paul 
Revere").  Paul  Revere  Separate  Account 
One  (the  "Account"),  certain  separate 
accounts  that  may  be  established  by 
Paul  Revere  in  the  future  to  support 
certain  variable  deferred  annuity 
contracts  issued  by  Paul  Revere  (the 
"Other  Accounts",  collectively,  with  the 
Account,  the  "Accounts")  and  Marsh  k 
McLennan  Securities  Corporation 
("Marsh  McLennan"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  Paul  Revere  to 
deduct  from  the  assets  of  the  Accounts 
the  mortality  and  expense  risk  charge 
imposed  under  certain  variable  annuity 
contracts  issued  by  Paul  Revere  (the 
"Existing  Contracts")  and  under  any 
other  variable  annuity  contracts  issued 
by  Paul  Revere  which  are  materially 
similar  to  the  Existing  Contracts  (the 
"Other  Contracts",  together,  with  the 
Existing  Contracts,  the  "Contracts". 
FILING  DATE:  The  application  was  filed 
on  October  26. 1994  and  amended  and 
restated  on  January  23. 1995.  Applicants 
represent  that  an  amendment  to  the 
apphcation  will  be  filed  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  bv  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5;30  p.m.  on  April  10. 1995  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 


Applicants:  Judith  A.  Hasenauer, 
Blazzard,  Grodd  &  Hasenauer.  P,C,  943 
Post  Road  East.  P.O.  Box  5108, 
Westport,  Connecticut  06881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  VVhisler,  Senior  Attorney,  or 
Wendy  F.  Friedlander.  Deputy  Chief, 
both  at  (202)  942-0670.  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC, 

Applicants'  Representations 

1.  Paul  Revere,  a  stock  life  insurance 
company  organized  under 
Massachusetts  law.  is  a  wholly  owned 
subsidiary  of  The  Paul  Revere  Life 
Insurance  Company,  a  Massachusetts 
corporation.  The  Paul  Revere  Life 
Insurance  Company  is  wholly  owoied  by 
the  Paul  Revere  Corporation  (the 
"Corporation"),  also  a  Massachusetts 
corporation.  The  application  states  that, 
prior  to  October  26. 1993,  the 
Corporation  was  wholly  owned  by 
Textron,  Inc.,  a-Delaware  corporation. 
On  that  date,  Textron,  Inc.  sold  17%  of 
the  Corporation  to  the  public  and 
retained  83%  of  the  outstanding  shares 
of  the  Corporation.  The  Account, 
established  August  18, 1994  under 
Massachusetts  law,  is  registered  with 
the  Commission  as  a  unit  investment 
trust.  The  Account  will  fund  the 
Existing  Contracts  issued  by  Paul 
Revere.  Applicants  incorporate  the 
registration  statement  on  Form  N-4  for 
the  Account  and  the  Existing  Contracts 
(File  No.  33-83320)  into  the  application 
by  reference.  The  Account  is  divided 
into  a  number  of  subaccoimts,  each  of 
which  invests  in  an  underlying 
investment  option.  All  of  the  investment 
options  are  registered  with  the 
Commission  under  the  1940  Act  as  open 
end  management  investment 
companies. 

2.  Marsh  McLennan,  a  wholly  owned 
subsidiary  of  Seabury  &  Smith,  Inc., 
which  his,  in  turn,  a  wholly  owned 
subsidiary  of  Marsh  &  McLennan 
Companies,  Inc.,  is  a  broker  dealer 
registered  imder  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.  Marsh  McLennan  will 
serve  as  the  distributor  of  the  Contracts. 

3.  The  Existing  Contracts  are 
individual  flexible  premium  variable 
armuity  deferred  contracts  which 
provide  for  a  guaranteed  death  benefit 
during  the  accumulation  phase.  Paul 
Revere  proposes  to  market  the  Existing 
Contracts  to  members  of  various 


associations  that  sponsors  benefit 
programs.  The  minimum  initial 
premium  is  $2,500  and  the  minimum 
for  subsequent  premiiuns  is  $500.  If  the 
owmer  of  an  Existing  Contract  has 
elected  the  automatic  premium  option, 
a  minimum  payment  of  $200  will  be 
accepted.  The  maximum  total  premium 
payments  which  Paul  Revere  will  accept 
is  $1,000,000.  The  application  states 
that  there  are  no  charges  for  sales  load. 
Therefore,  neither  premiums  nor 
amounts  withdrawn  are  subject  to  a 
charge  for  sales  load.^ 

4.  Applicants  state  that  the  current 
practice  of  Paul  Revere  is  to  deduct  for 
premium  taxes  when  those  taxes 
becon^e  due  and  payable  to  the  states. 
Thus,  premium  taxes  relating  to  a 
Contract  may  be  deducted  from  either 
the  premium  payments  made  or  the 
value  of  the  Contract.  The  application 
states  that  premium  taxes  generally 
range  from  0%  to  4%. 

5.  Paul  Revere  presently  permits 
unlimited  transfers.  The  ovraer  of  an 
Existing  Contract  may  transfer  all  or  part 
of  the  interest  in  a  subaccount  to 
another  subaccount;  or,  during 
annuitization,  from  a  subaccount  to  the 
general  account  of  Paul  Revere,  These 
transfers  are  permitted  without  charge 
so  long  as  the  designated  number  of 
transfers  has  not  been  exceeded.  If 
transfers  are  made  in  excess  of  the  free 
number  of  transfers,  presently 
unlimited,  Paul  Revere  will  deduct  a 
transfer  fee  from  the  amount  transferred 
equal  to  the  lesser  of  $25  or  2%  of  the 
amount  transferred.  The  minimum 
amoimt  which  may  be  transferred  is 
$500  (from  one  or  multiple 
subaccounts);  however,  the  entire 
interest  in  the  subaccount  must  be 
transferred,  if,  prior  to  or  as  a  result  of 
the  transfer,  the  interest  in  the 
subaccount  is  less  than  $500. ^ 

6.  On  each  Contract  anniversary,  Paul 
Revere  deducts  a  Contract  maintenance 
charge  of  $25  from  Contracts  with  a 
Contract  value  of  less  than  $25,000. 
During  aimuitization,  the  Contract 
maintenance  charge  is  $2.00  per  month 
for  all  Contracts  and  is  deducted  from 
annuity  payments.  The  application 
states  that  the  fee  is  to  reimburse  Paul 
Revere  for  its  administrative  expenses. 
Applicants  further  state  that  the  charge 
has  been  set  at  a  level  so  that,  when 


'  Applicants  represent  that  an  amendment  to  the 
application  will  be  filed  during  the  notice  period 
and  that  the  amendment  will  include  the 
representation  that  the  Contracts  are  not  subject  to 
a  charge  for  sales  load. 

^  Applicants  represent  that  an  amendment  to  the 
application  will  be  filed  during  the  notice  period 
and  that  the  amendment  will  indicate  the 
requirements  for  transfers  from  one  or  more 
subaccounts. 


taken  together  with  the  annual 
administrative  charge,  Paul  Revere  will 
not  make  a  profit  from  the  two  charges 
assessed  for  administration. 

7.  Paul  Revere  deducts  an  annual 
administrative  charge  equal  to  .15%  of 
the  average  daily  net  asset  value  of  the 
Account.  Applicants  represent  that  this 
charge,  together  with  the  Contract 
maintenance  charge,  is  to  reimburse 
Paul  Revere  for  expenses  incurred  in 
establishing  and  maintaining  both  the 
Account  and  the  Contracts.  Applicants 
also  state  that  Paul  Revere  does  not 
intend  to  profit  from  this  charge  and 
that  Paul  Revere  will  monitor  the  charge 
to  ensure  that  it  does  not  exceed 
expenses.  Applicants  state  that  they  will 
rely  upon  Rule  265a-l  under  the  1940 
Act  in  deducting  both  the  Contract 
maintenance  charge  and  the  annual 
administrative  charge. 

Paul  Revere  will  impose  a  daily 
charge  equal  to  an  annual  effective  rate 
of  .80%  of  the  value  of  the  net  assets  of 
the  Account  to  compensate  Paul  Revere 
for  assuming  certain  mortality  and 
expense  risks  in  connection  with  the 
Contracts.  Applicants  state  that 
approximately  .50%  of  the  .80%  charge 
is  attributable  to  mortality  risk  while 
approximately  .30%  is  attributable  to 
expense  risk.  The  application  states  that 
Paul  Revere  reser\'es  the  right  to 
increase  the  charge  to  a  maximum  of 
1.25%.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  actual 
costs  of  the  risks  undertaken,  Paul 
Revere  will  bear  the  loss.  Conversely,  if 
the  charge  exceeds  costs,  this  excess 
will  be  profit  to  Paul  Revere  and  will  be 
available  for  any  corporate  purpose, 
including  payment  of  expenses  relating 
to  the  distribution  of  the  Contracts.  The 
application  states  that  Paul  Revere 
expects  a  profit  from  the  mortality  and 
expense  risk  charge. 

9.  Applicants  state  that  the  mortality 
risk  borne  by  Paul  Revere  consists  of:  (a) 
The  risk  of  gueiranteeing  to  make 
monthly  annuity  pa\Tnents  in 
accordance  with  the  aimuity  option 
selected  by  the  Contract  owner 
regardless  of  how  long  the  annuitant 
may  live;  (b)  the  risk  of  guaranteeing  the 
annuity  purchase  rates,  for  either  a  fixed 
or  a  variable  annuity,  for  the  annuity 
options  under  the  Contracts;  and  (c)  the 
risk  of  guaranteeing  a  death  benefit. 

10,  Applicants  state  that  Paul  Revere 
assumes  an  expense  risk  under  the 
Contracts.  According  to  Applicants,  this 
is  the  risk  that  the  charges  for 
administrative  services  under  the 
Contracts  will  be  insufficient  to  cover 
actual  administrative  expenses. 


Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants'  assessment  of  the  daily 
charge  for  the  mortality  and  expense 
risks  under  the  Contracts.  Applicants 
state  that  the  requested  extension  of 
relief  to  the  Other  Accounts  and  the 
Other  Contracts  is  appropriate  in  the 
public  interest.  Applicants  opine  that 
the  relief  will  promote  competitiveness 
in  the  variable  annuity  market  by 
ehminating  the  need  to  file  redundant 
exemptive  applications  and  will, 
therefore,  reduce  administrative 
expenses  and  maximize  efficient  use  of 
resources.  Applicants  assert  that  the 
delay  and  expense  involved  in  having  to 
repeatedly  seek  exemptive  relief  would 
impair  the  ability  of  Paul  Revere  to  take 
advantage  effectively  of  business 
opportunities  as  those  opportunities 
arise.  Applicants  posit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  Finally,  Applicants  state  that 
were  Paul  Revere  required  to  seek 
repeated  exemptive  relief  with  respect 
to  the  issues  addressed  in  the 
application,  no  additional  benefit  or 
protection  would  be  provided  to 
investors  through  the  redundant  filings. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  imder 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee.  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  assert  that  the  charge  for 
morality  and  expense  risks  is  reasonable 
compensation  for  the  risks  assumed. 

4.  Applicants  represent  that  the 
proposed  charge  of  .80%  and  the 
maximum  charge  of  1.25%  for  the 
mortality  and  expense  risks  assumed  by 
Paul  Revere  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  an  analysis  of  publicly 
available  information  regarding 
mortality  risks,  taking  into 


consideration  such  factors  as:  the 
guaranteed  annuity  purchase  rates;  the 
expense  risks,  the  estimated  costs  for 
product  features:  and  the  industry 
practice  with  respect  to  comparable 
contracts.  Applicants  represent  that 
Paul  Revere  will  maintain  at  its 
principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed 
and  the  methodology  and  results  of  the 
analysis  by  Paul  Revere. 

5.  Applicants  assess  no  charge  for 
sales  load.  To  the  extent  that 
distribution  costs  are  not  covered.  Paul 
Revere  will  recover  its  distribution  costs 
from  the  assets  of  the  general  account. 
These  assets  may  include  that  portion  of 
the  mortality  and  e.xpense  risk  charge 
which  is  profit  to  Paul  Revere. 
Applicants  represent  that  Paul  Revere 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Account  and  the  owners  of 
the  Contracts.  The  basis  for  this 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Paul  Revere  at  its  principal  office  and 
will  be  made  available  to  the 
Commission. 3 

6.  Paul  Revere  also  represents  that  the 
Accounts  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  either  the  company's 
board  of  directors  of  the  board  of 
trustees,  as  applicable,  a  majority  of 
whom  are  not  interested  persons  of  such 
company  within  the  meaning  of  the 
1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary-. 

|FR  Doc.  95-6935  Filed  3-20-95;  8:45  am) 
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'  Applicants  represent  that  an  amendnjem  to  the 
application  will  be  filed  during  the  notice,  period 
and  that  such  amendment  will  include  the 
representations  contained  in  paragraph  5  of  this 
notice. 
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Issuer  Detisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Polaris  Industries,  inc., 
Common  Stocic,  $.01  Par  Value)  File 
No.  1-11411 

March  15,  1995. 

Polaris  Industries.  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stocic  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Seciuity  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  hsted  on  the  Amex 
and  the  Pacific  Stock  Exchange,  Inc. 
("PSE")  the  Security  is  Usted  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE").  The  Secvirity  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  February  24, 1995,  and 
concurrently  therewith  the  Security  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  listing  of  its  securities 
on  the  NYSE,  the  Amex  and  the  PSE. 
The  Company  does  not  see  any 
particular  advantage  in  the  trading  of 
the  Security  in  both  the  Amex  and  the 
NYSE. 

Any  interested  person  may,  on  or 
before  April  6, 1995,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.VV..  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  9S-«940  Filed  3-20-95: 8:45  am| 
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[Rel.  No.  IC-2096(V812-«352] 

The  Roulston  Family  of  Funds,  et  al.; 
Notice  of  Application 

March  16,  1995. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Roulston  Family  of 
Funds  ("Roulston  Funds"),  the 
Advisors'  Inner  Circle  Fund  ("Advisors' 
Fund),  and  Roulston  &  Company,  Inc. 
("Roulston"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  granting  an 
exemption  from  section  17(a). 
SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  to  permit  the  series  of 
the  Roulston  Funds  to  acquire  all  of  the 
assets  of  corresponding  series  of  the 
Advisors'  Fund,  in  exchange  for  shares 
of  the  Roulston  Fimds  series.  Because  of 
certain  affiUalioDS,  the  funds  may  not 
rely  on  rule  17a-8  under  the  Act. 
FILING  DATES:  The  application  was  filed 
on  December  9, 1994  and  amended  on 
February  9, 1995. 

HEARING  OR  NOTTFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  10, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Roulston  Funds  and  Roulston,  4000 
Chester  Avenue,  Cleveland,  Ohio  44103; 
Advisors'  Fimd,  2  Oliver  Street,  Boston, 
MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Senior  Attorney,  at 
(202)  942-0571.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Roulston  Funds,  an  Ohio  business 
trust,  is  registered  as  an  open-end 
management  investment  company. 
Roulston  Midwest  Growth  Fund 
("Roulston  1"),  Roulston  Grovrth  and 
Income  Fund  ("Roulston  2"),  and 
Roulston  Government  Securities  Fund 
("Roulston  3")  (collectively,  the 
"Acquiring  Funds")  are  series  of  the 
Roulston  Funds.  Roulston  Research 
Corporation,  a  wholly-owned  subsidiary 
of  Roulston,  is  the  principal  underwTiter 
to  the  Roulston  Funds  and  receives  no 
compensation  for  serving  in  such 
capacity.  Roulston  Funds,  however,  has 
adopted  a  rule  12b-l  plan  pursuant  to 
which  Roulston  Research  will  provide 
certain  shareholder  services  and  will  be 
paid  a  fee  at  an  annual  rate  of  .25%  of 
the  average  aggregate  net  asset  value  of 
shares  held  in  customer  accounts  during 
the  period  for  which  Roulston  Research 
provides  such  services.  The  Fund/Plan 
Services  Inc.  is  the  administrator  and 
transfer  agent  to  the  Roulston  Funds. 

2.  Advisors'  Fund,  a  Massachusetts 
business  trust,  is  registered  as  an  open- 
end  management  investment  company. 
Advisors'  Fund  has  fifteen  series.  Three 
of  these  series  are  Roulston  Midwest 
Growth  Fimd  ("Advisors  1"),  Roulston 
Growth  and  Income  Fund  ("Advisors 
2"),  and  Roulston  Government 
Securities  Fund  ("Advisors  3") 
(collectively,  the  "Acquired  Funds'). 
SEI  Financial  Services  Company,  a 
wholly-owned  subsidiary  of  SEI 
Corporation  ("SEI"),  is  the  principal 
underwriter  to  the  Advisors'  Fund  and 
receives  no  compensation  for  serving  in 
such  capacity.  SEI  Financial 
Management  Corporation,  a  wholly- 
ovkrned  subsidiary  of  SEI,  provides 
administrative  and  shareholder  ser\°ices 
for  the  Acquired  Funds.  Supervised 
Service  Company,  Inc.  serves  as  transfer 
agent  and  dividend  disbursing  agent  for 
the  Acquired  Funds. 

3.  Roulston  ser\'es  as  investment 
adviser  to  both  the  Acquiring  Funds  and 
Acquired  Funds.  Thomas  H.  Roulston, 
chairman  and  a  director  of  Roulston, 
together  with  members  of  his  immediate 
family,  outi  a  controlling  interest  in 
Roulston  and  beneficially  owns  more 
than  5%  of  the  outstanding  shares  of 
Advisors  2  and  Advisors  3. 

4.  Roulston  1,  Roulston  2.  and 
Roulston  3  were  created  to  acquire  the 
assets  and  liabilities  respectively  of 
Advisors  1,  Advisors  2.  and  Advisors  3. 
In  exchange  for  these  assets,  each 
Acquired  Fund  will  receive  shares  of 
the  respective  Acquiring  Fund  having 
an  aggregate  net  asset  value  equal  to  the 
value  of  net  assets  the  Acquired  Fund 
exchanged.  After  the  exchange,  each 


Acquiring  Fund  will  liquidate  and 
distribute  pro  rata  to  its  respective 
unitholders  the  shares  of  the  Acquiring 
Fund  it  received  pursuant  to  the 
reorganization.  Unitholders  of  the 
Acquired  Funds  will  not  incur  any  sales 
load  in  connection  with  their 
acquisition  of  Acquiring  Fund  shares. 

5.  In  connection  with  the  proposed 
reorganization,  the  board  of  trustees  of 
Roulston  Funds,  including  a  majority  of 
its  disinterested  trustees,  approved  an 
agreement  and  plan  of  reorganization 
(the  "Plan")  on  October  20. 1994.  The 
board  of  trustees  of  the  Advisors'  fund, 
including  a  majority  of  its  disinterested 
trustees,  approved  the  Plan  on 
November  14.  1994.  In  assessing  the 
Plan,  each  board  considered  the 
following  factors:  (a)  The  compatibility 
of  the  objectives,  policies  and 
restrictions  of  the  respective  Acquiring 
Funds  and  Acquired  Funds,  (b)  ihe 
terms  and  conditions  of  the  Plan,  (c)  the 
tax-free  nature  of  the  reorganization, 
and  (d)  the  expense  ratios  of  the 
Acquiring  Funds  and  Acquired  Funds. 
including  certain  fee  waivers.'  In 
addition,  applicants  represent  that  a 
principal  business  consideration 
influencing  Roulston's  recommendation 
of  the  reorganization,  and  the  Roulston 
board's  approval  of  the  reorganization, 
was  their  belief,  based  in  part  on  input 
from  unitholders,  that  services  to 
unitholders  of  the  Acquired  Funds, 
particularly  transfer  agency  services, 
could  be  more  effectively  structured, 
delivered,  and  monitored  in  a  different 
organizational  setting. 

6.  The  Acquired  Funds  will  submit 
the  Plan  to  their  unitholders  for 
approval  at  a  meeting  scheduled  for 
March  24.  1995.  Applicants  will  deliver 
to  unitholders  of  the  Acquired  Funds  a 
prospectus/prox>'  statement  describing 
the  Plan  prior  to  their  vote.  In  addition 
to  unitholder  approval,  the 
consummation  of  the  reorganization  is 
conditioned  upon,  among  other  things, 
receipt  from  the  SEC  of  the  order 
requested  herein. 

7.  The  expenses  of  the  reorganization 
are  to  be  paid  by  the  party  directly 
incurring  such  expenses,  subject  to 
certain  exceptions  set  forth  in  the  Plan. 
Applicants  estimate  the  expenses  of  the 
reorganization  to  be  $70,000,  of  which 
Roulston  Funds  will  pay  S50.000  and 
Advisors'  Fund  will  pay  S20.000. 


'  Roulston  and  Roulston  Research  have  agreed  to 
waive  their  respective  investment  advisor>-  and 
12b-l  fees  and  absorb  certain  expenses  for  one  year 
following  the  reorganization  to  the  extent  necessarv- 
to  ensure  that  the  expense  ratios  of  the  .Acquiring 
Funds  ■do  not  exceed  certain  limits. 


Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in 
pertinent  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
selling  to  or  purchasing  irom  such 
registered  company,  any  security  or 
other  property.  Section  17(b)  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  the  assets 
involving  registered  investment 
companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an 
affiliated  person,  solely  by  reason  of 
having  a  common  investrnent  adviser, 
common  directors/trustees  and/or 
common  officers  provided  that  certain 
conditions  are  satisfied.  AppUcants  may 
not  rely  on  rule  17a-8.  Thomas  H. 
Roulston  may  be  an  affiliated  person  of 
the  Acquiring  Funds  because  he  may 
indirectly  control  the  Acquiring  Funds 
by  owning,  together  with  his  immediate 
family,  a  controlling  interest  in 
Roulston.  Mr.  Roulston  is  also  an 
affiliated  person  of  two  of  the  Acquired 
Funds  because  he  beneficially  owtis 
more  than  5%  of  the  outstanding  shares 
of  these  funds.  Therefore,  the  Acquiring 
Funds  may  be  deemed  affiliated  with 
the  Acquired  Funds  for  reasons  other 
than  those  set  forth  in  the  rule. 

3.  Applicants,  however,  believe  th&t 
the  terms  of  the  reorganization  satisfy 
the  standards  of  section  17(b).  Each 
Fimd's  board,  including  the 
disinterested  trustees,  has  reviewed  the 
terms  of  the  reorganization  and  have 
found  that  participation  in  the 
reorganization  as  contemplated  by  the 
Plan  is  in  the  best  interests  of  the 
Acquiring  Funds  and  Acquired  Funds, 
and  that  the  interests  of  the  unitholders 
of  each  Fund  will  not  be  diluted  as  a 
result  of  the  reorganization.  Each  board 
also  considered  the  fact  that  the 
Acquiring  Funds  were  established  for 
the  express  purpose  of  acquiring  the 
assets  of  the  Acquiring  Fimds,  and, 
therefore,  the  objectives  of  each 
Acquiring  Fund  are  identical  or 
substantially  similar  to  that  of  its 
corresponding  Acquired  Fund. 


Applicants  further  submit  that  the  terms 
of  the  reorganization,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-6936  Filed  3-20-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasur>'  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in.  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Infernal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  pjuticipation  in.  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986): 
Bahrain 
Iraq 
Jordan 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia  i 

Syria  j 

United  Arab  Emirates  ! 

Yemen,  Republic  of  I 

Dated:  .Mairh  13.  1995. 
loseph  Guttentag. 

International  Tax  Counsel. 

|FR  Doc  95-6973  Filed  3-20-95:  8:45  ami 
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Internal  Revenue  Service 

Renewable  Electricity  Production 
Credit,  Publication  of  Inflation 
Adjustment  Factor  and  Reference 
Prices  for  Calendar  "l^ear  1995 

agency:  Internal  Revenue  Ser\-ice  (IRS). 
Treasur\'. 
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ACTION:  Publication  of  inflation 
idjustment  facto'  and  reference  prices 
for  calender  vr.ar  1995  as  required  by 
section  45(d}(2)(A)  (26  U.S.C. 
45(d)(2)(A)). 

summary:  The  1995  inflation  adjustment 
factor  and  reference  prices  are  used  in 
determining  the  availability  of  the 
renewable  electricity  production  credit 
under  section  45(a). 
DATES:  The  1995  inflation  adjustment 
factor  ai  d  reference  prices  apply  to 
calendar  year  1995  sales  of  kilowatt 
hours  of  electricity  produced  in  the 
United  States  or  a  possession  thereof 
from  qualified  energy  resources. 
INFLATION  ADJUSTMENT  FACTOR:  The 
inflation  adjustment  factor  for  calendar 
year  1995  is  1.0430. 

REFERENCE  PRICES:  The  reference  prices 
for  calendar  year  1995  are  5.4c  per 
kilowatt  hour  for  facilities  producing 
electricity  from  wind  and  Qc  per 
kilowatt  hour  for  facilities  producing 
electricity  from  closed-loop  biomass. 
The  reference  price  for  electricity 
produced  from  closed-loop  biomass,  as 
defined  in  section  45(c)(2),  is  based  on 
a  determination  under  section 
45(d)(2)(C)  that  in  calendar  year  1994 
there  were  no  sales  of  electricity 
generated  from  closed-loop  biomass 
energy  resources  under  contracts 
entered  into  after  December  31, 1989. 

Because  the  1995  reference  prices  for 
electricity  produced  from  wind  and 
closed-loop  biomass  energy  resources 
do  not  exceed  8c  multiplied  by  the 
inflation  adjustment  factor,  the  phaseout 
of  the  credit  provided  in  section  45(b)(1) 
does  not  apply  to  electricity  sold  during 
calendar  year  1995. 
CREDIT  AMOUNT:  As  required  by  section 
45(b)(2),  the  1.5c  amount  in  section 


45(a)(1)  is  adjusted  by  multiplying  such 
amount  by  the  inflation  adjustment 
factor  for  the  calendar  year  in  which  the 
sale  occurs.  If  any  amount  as  increased 
under  the  preceding  sentence  is  not  a 
multiple  of  0.1c,  such  amount  is 
rounded  to  the  nearest  multiple  of  0.1%. 
Under  the  calculation  required  by 
section  45(b)(2),  the  renewable 
electricity  production  credit  for 
calendar  year  1995  under  section  45(a) 
is  1.6c  per  kilowatt  hour  on  the  sale  of 
electricity  produced  from  closed-loop 
biomass  and  wind  energy  resources. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Selig,  IRS,  CC:DOM:P&SI:5. 
1111  Constitution  Ave..  NW.. 
Washington,  DC  20224.  (202)  622-3040 
(not  a  toll-free  call). 
Judith  C.  Dunn. 

Associate  Chief  Counsel  IDomestic). 
(FR  Doc.  95-6923  Filed  3-20-95;  8:45  am) 
BILUNG  CODE  483(M>1-U 


Office  of  Thrift  Supervision 

[AC-19;0TS  No.  12609] 

American  Savings  Association, 
Portsmouth,  Ohio;  Approval  of 
Conversion  Appiication 

Notice  is  hereby  given  that  on  March 
15, 1995,  the  Deputy  Assistant  Director, 
Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  American 
Savings  Association,  Portsmouth,  Ohio, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N\V., 


Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  March  16,  1995. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary: 

[FR  Doc.  95-6921  Filed  3-20-95;  8:45  ami 
BILUNO  CODE  6720-01-M 


[AC-18;  GTS  No.  03952] 

First  Federal  Savings  and  Loan 
Association  of  Ashland,  Kentucky, 
Ashland,  Kentucky;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
February  13, 1995,  the  Deputy  Assis'ant 
Director,  Corporate  Activities,  Office  nf 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Association  of 
Ashland,  Kentucky,  Ashland,  Kentucky, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  March  16, 1995. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  95-6920  Filed  3-20-95;  8:45  am) 
BILLING  CODE  e72»-01-M 


Sunshine  Act  Meetings 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Tuesday.  March  21, 

1995, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Iron  Powered  Supplement  Petition  PP  94-1 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  on  petition  PP 
94-1  from  Douglas  Ingoldby  of  Nutritech, 
Inc.  requesting  an  exemption  from  the  child- 
resistant  packaging  requirements  for  certain 
iron-containing  dietary  supplement  powders. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (303) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  March  15. 1995. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  95-7081  Filed  3-17-95;  3:41  pmj 
BILLING  CODE  635$-0t-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

DATE:  March  29-31, 1995. 
PLACE:  United  States  Court  of  Appeals 
for  the  Federal  Circuit  ("Federal 
Circuit"),  Courtroom  No.  1,  717 
Madison  Place,  N.W.,  Washington,  D.C.; 
and  Room  6005, 1730  K  Street,  N.W., 
Washington,  D.C. 
STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  hear  oral  argument  on 
the  following  matter  in  open  session  at 
Federal  Circuit  in  accordance  with  the 
schedule  and  division  of  issues  set  forth 
below: 

In  Re:  Contents  of  Respirable  Dust  Sample 
Alteration  Citations,  and  Keystone  Coal 
Mining  Corp.,  Master  Docket  No.  91-1  and 
Docket  Nos.  PENN  91-451-R,  etc.  (issues 
include  whether  the  judge  erred  in  his 
framing  of  the  Secretary's  burden  of  proof 
and  in  finding  that  the  Secretary  failed  to 
carry  his  burden  of  proving  that  the  weight 


of  75  cited  filters  from  the  Urling  No.  1  Mine 
was  intentionally  altered  by  Keystone  Coal 
Mining  Corp.) 

Wednesday,  March  29,  1995 

Oral  argument  will  begin  at  9:30  a.m.  at  the 
Federal  Circuit  addressing  the  issues  of 
Burden  of  Proof  and  Scientific  Evidence. 

An  afternoon  session  of  oral  argument  will 
begin  at  2:00  p.m.  at  the  Federal  Circuit 
addressing  the  issues  of  Statistical  Evidence, 
Credibility  Resolutions  and  Exclusion  of 
Evidence  of  Criminal  Tampering  in  Other 
Cases. 

Following  oral  argument,  the  Commission 
will  consider  this  matter  in  Room  6005, 1730 
K  Street,  N.W.,  Washington,  D.Q  This 
meeting  will  be  closed  pursuant  to  5  U.S.C. 
§552b(c)(10). 

Thursday,  March  30,  1995 

Oral  argument  will  begin  at  10:00  a.m.  at 
the  Federal  Circuit  and  will  cover  issues  not 
previously  addressed. 

At  the  completion  of  the  morning  session, 
the  Conunission  will  determine  whether  an 
afternoon  session  will  be  necessary.  If  further 
argument  is  deemed  necessary,  the  session 
shall  commence  at  2i00  p.m.  at  the  Federal 
Circuit. 

Following  oral  argument,  the  Commission 
will  consider  and  act  upon  this  matter  in 
Room  6005, 1730  K  Street,  N.W., 
Washington,  D.C.  This  meeting  will  be  closed 
pursuant  to  5  U.S.C.  §  552b(c){10). 

Friday,  March  31,  1995 

At  10:00  a.m.,  the  Commission  will 
consider  and  act  upon  this  matter  at  Room 
6005. 1730  K  SU-eet.  N.W.,  Washington,  D.C. 
This  meeting  will  be  closed  pursuant  to  5 
U.S.C.  §  552b(c)(10). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  March  15.1995. 
Jean  H.  Ellen, 
Chief  of  Docket  Clerk. 
|FR  Doc.  95-7086  Filed  3-17-95;  3:43  pmj 

BILLING  CODE  673$-«1-M 


MISSISSIPPI  RIVER  COMMISSION 
TIME  AND  DATE:  9:00  a.m.,  April  17. 1995. 
PLACE:  On  board  Mississippi  V  at  City 
Front,  Cape  Girardeau,  MO. 
STATUS:  Open  to  the  pubUc. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 


pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 

TIME  AND  DATE:  9:00  a.m.,  April  18,  1995. 

PLACE:  On  board  Mississippi  Vat  City 
Front,  Memphis,  TN. 

STATUS:  Open  to  the  pubHc. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project. 

TIME  AND  DATE:  3:00  p.m.,  April  19. 
1995. 

PLACE:  On  board  Mississippi  V  at  City 
Front,  Vicksburg.  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksbiirg  District. 

TIME  AND  DATE:  9:00  a.m.,  April  21,  1995. 

PLACE:  On  board  Mississippi  V  at  Corps 
of  Engineers  District  Depot  Facility, 
Foot  of  Prytania  Street,  New  Orleans, 
LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  ftt)m 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  ENstrict  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Noel  D.  Caldwell,  telephone  601- 

634-5766. 

Noel  D.  Caldwell, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  95-7087  Filed  3-17-95;  3:44  pm) 

BH.UNO  COOC  3710-OX-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  20.  27,  April  3, 

and  10, 1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  20 

Wednesday,  March  22 

10:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  John  Hickey,  301-415-7192) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  27— Tentative 

Tuesday,  March  28 

2:00  p.m. 
Briefing  on  Status  of  Reactor  Regulatory 

Reform  Initiatives  (Public  Meeting) 
(Contact:  Gene  Imbro.  301-415-2969) 


Wednesday,  March  29 

10:00  a.m. 
Briefmg  by  National  Academy  of  Sciences 

on  Status  of  Independent  Review  of 

Medical  Use  Program  (Public  Meeting) 
(Contact:  Pat  Rathbun,  301-415-7178) 
2:00  p.m. 
Briefing  on  Lessons  Learned  from 

Euhanced  Participatory  Rulemakings 

(Public  Meeting) 
(Contact:  Chip  Cameron,  301-415-1642) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
(Please  Note:  This  item  will  be  affirmed 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 

a.  Final  Rule  to  Eliminate  Requirement  for 
Prior  Commission  Approval  for  a 
Specific  ISFSI  License  at  a  Reactor  Site 
(10  CFR  Part  72)  (Tentative) 

b.  Final  Rule  Revising  10  CFR  Part  110, 
Import  and  Export  of  Radioactive  Waste 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 

WeeJc  of  April  3— Tentative 
Wednesday,  April  5 

10:00  a.m. 
Briefing  on  PRA  Implementation  Plan 

(Public  Meeting) 
(Contact:  Edward  Butcher,  301-415-3183) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  April  10— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  10. 


Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  of  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
WilUam  Hill,  (301)  415-1661. 

This  notice  is  disUibuted  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  DC. 
20555  (301^15-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  will  also 
become  available  in  the  near  future.  If  you 
are  interested  in  receiving  this  Commission 
meeting  schedule  electronically,  please  send 
an  electronic  message  to  alb@nrc.  gov  or 
gkt@nrc.  gov. 

Dated:  March  17, 1995. 
William  M.  Hill,  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
[FR  Doc.  95-7070  Filed  3-17-95;  2:10  pm) 

BILUNO  CODE  7$«M>1-M 


Tuesday 
March  21,  1995 


Part  II 

Department  of 
Energy 

10  CFR  Part  1003  et  al. 
Office  of  Hearings  and  Appeals 
Procedural  Regulations;  Payments  Equal 
to  Taxes  Provisions  of  the  Nuclear  Waste 
Policy  Act  of  1982,  As  Amended, 
Interpretation  and  Procedures;  Final 
Rules 
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DEPARTMENT  OF  ENERGY     . 
10  CFR  Part  1003 

RIN  1901-AA55 

Office  of  Hearings  and  Appeals 
Procedural  Regulations 

AGENCY:  Office  of  Piearings  and  Appeals, 

DOE. 

action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  amends  its  regulations  by  adding 
a  new  part  to  contain  procedural 
regulations  governing  proceedings 
before  the  Office  of  Hearings  and 
Appeals  (OHA),  a  quasi-judicial  branch 
of  the  DOE,  pertaining  to  matters  within 
the  jurisdiction  of  that  Office.  These 
rules  streamline  and  distill  the 
procedures  governing  the  conduct  of 
proceedings  before  the  OHA  and  update 
pertinent  filing  information.  They  will 
be  used  by  OHA  in  most  cases  that  do 
not  involve  the  former  federal 
petroleum  price  and  allocation  control 
regulations. 

EFFECTIVE  DATE:  These  rules  become 
effective  April  20. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Klurfeld.  Assistant  Director, 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  Telephone: 
(202)  586-2383.  Internet: 
roger.  klur  feld@hq.  doe.  gov . 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

II.  Procedural  Requirements 

I.  Discussion 

*  The  Office  of  Hearings  and  Appeals 
(OHA)  is  a  quasi-judicial  body  reporting 
to  the  Secretary  of  Energy.  It  is 
responsible  for  conducting  most 
informal  adjudicative  proceedings  of 
DOE  where  there  is  provision  for 
separation  of  functions,  other  than  those 
which  are  subject  to  the  jurisdiction  of 
the  Federal  Energy  Regulatory 
Commission.  In  connection  with  these 
duties,  OHA  holds  hearings,  receives 
evidence,  develops  the  record,  and 
issues  final  agency  determinations, 
which  are  subject  to  review  in  the 
federal  courts.  Except  for  regulations 
governing  proceedings  before  the  Board 
of  Contract  Appeals  and  other 
procurement  and  financial  assistance 
appeals  boards  in  DOE  (which  are 
independent  components  of  the  Office 
of  Hearings  and  Appeals  and  governed 
by  their  own  rules),  procedural 
regulations  governing  OHA  practice 
generally  have  appeared  before  today  in 


part  205  of  title  10  of  the  Code  of 
Federal  Regulations.  Fart  205  is  a  part 
of  chapter  II.  subchapter  A  of  the  DOE 
regulations,  and  was  designed  to  apply 
to  matters  involving  the  former  oil  price 
and  allocation  control  regulations  which 
were  in  effect  during  the  period  1973 
through  January  1981.  Part  205  will  be 
retained  until  the  remaining  oil-related 
proceedings  are  completed.  Because 
those  oil-related  proceedings  are 
winding  down,  and  the  OHA  is 
conducting  a  variety  of  other  informal 
adjudications  for  the  Department,  it  is 
now  appropriate  that  the  OHA 
procedural  regulations  should  appear  in 
chapter  X  of  title  10.  which  contains  the 
general  provisions  of  DOE  regulations. 
The  rules  issued  today  will  be  organized 
as  a  new  part  1003  within  chapter  X. 
and  will  be  used  by  OHA  in  most  cases 
that  do  not  involve  the  former  federal 
petroleum  regulations.  At  the  same 
time,  these  new  procedures  governing 
the  conduct  of  proceedings  before  the 
OHA  have  been  streamlined,  and 
pertinent  filing  information  has  been 
updated. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
July  7, 1994  (59  FR  34767).  No 
comments  were  received. 

Apart  from  general  filing  procedures, 
the  regulations  issued  today  set  forth 
OHA  procedures  for  adjudicating 
various  applications,  petitions,  motions 
and  related  requests  filed  by  the  public. 
These  regulations  include  procedures 
for  the  filing  of:  (1 )  Applications  for 
Exception  from  a  DOE  rule,  regulation 
or  action  having  the  effect  of  a  rule  as 
defined  by  5  U.S.C.  551(4);  (2)  Appeals 
of  DOE  orders;  (3)  Applications  for  Stay 
of  DOE  orders;  (4)  Motions  for 
Modification  or  Rescission  of  OHA 
orders;  (5)  Requests  for  Conferences  and 
Hearings  before  OHA;  and  (6)  Petitions 
for  Special  Redress  or  Other  Relief. 

These  rules  are  not  intended  to  grant 
by  themselves  any  new  authority  to  the 
Office  of  Hearings  and  Appeals  to 
conduct  informal  adjudications.  They 
are  designed  to  provide  standard 
procedural  rules  that  may  be  used  to 
cover  a  variety  of  situations  that  may  be 
encountered  by  the  many  different 
programs  that  the  Department 
implements. 

There  are  two  ways  these  regulations 
become  applicable.  First,  the  procedures 
outlined  in  these  rules  become 
applicable  where  program  rules 
specifically  reference  them  and  state 
that  a  member  of  the  public  can  mak6 
a  request  for  relief  under  these  rules.  For 
example,  the  program  regulations  that 
the  Department  promulgated  in  the 
Energy  Conservation  Program  for 


Consumer  Products  state  that  any 
person  receiving  an  order  may  file  an 
appeal  with  the  Office  of  Hearings  and 
Appeals  using  that  Office's  appellate 
rules.  See  10  CFR  430.27(n).i 

Second,  these  rules  may  be  applicable 
where  a  statute  requires  or  authorizes 
the  Department  to  provide  procedures 
that  permit  the  public  to  seek  redress, 
and  the  appropriate  departmental 
official  has  delegated  the  responsibility 
to  implement  that  requirement  to  the 
Office  of  Hearings  and  Appeals.  For 
example,  section  504  (42  U.S.C.  7194)  of 
the  Department  of  Energy  Organization 
Act  (DOE  Act)  (42  U.S.C.  7101  et  seq.) 
requires  the  Secretary  of  Energy  to 
provide  for  the  making  of  adjustments  to 
a  rule  or  regulation  issued  under  four 
statutes — the  Emergency  Petroleum 
Allocation  Act  of  1973  (since  expired), 
the  Federal  Energy  Administration  Act 
of  1974  (FEAA),  the  Energy  Supply  and 
Environmental  Coordination  Act  of 
1974,  and  the  Energy  Policy  and 
Conservation  Act — as  may  be  necessary 
to  prevent  special  hardship,  inequity,  or 
unfair  distribution  of  burdens.  The 
Secretary  has  delegated  that 
responsibility  to  the  Office  of  Hearings 
and  Appeals,  which  is  promulgating 
procedures  in  subpart  B  today  by  which 
members  of  the  public  may  seek  an 
exception  from  rules  or  regulations 
issued  under  the  three  named  statutes 
which  remain  in  effect. ^  (See  also  part 
205,  subpart  D,  for  exception  provisions 
applicable  to  the  oil  program.) 

Despite  the  establishment  of  standard 
procedures  in  these  rules,  there  may  be 
situations  where  the  Office  of  Hearings 
and  Appeals  needs  to  use  procedures 
specific  to  the  particular  needs  of  a 
program.  In  those  situations,  DOE 
program  regulations  themselves  contain 
procedures  governing  OHA  proceedings 
conducted  under  authority  of  those 
particular  regulations,  rather  than  a 
reference  to  OHA  procedural  rules.  For 
example,  the  DOE  Contractor  Employee 
Protection  Program  contains  procedural 
rules  governing  OHA  proceedings  under 
10  CFR  part  708.  Similarly,  procedural 


'  Elsewhere  in  today's  Federal  Register,  DOE  is 
changing  existing  references  in  program  rules  from 
part  205  to  part  1003.  For  instance,  the  DOE  is 
modifying  section  430.27(n)  of  10  CFR  part  430 
(DOE  Energy  Conservation  Program  for  Consumer 
Products)  to  provide  that  an  aggrieved  person  filing 
an  appeal  under  that  part  shall  proceed  under 
subpart  C  of  the  new  part  1003,  in  place  of  subpart 
H  of  part  205.  Future  rulemakings  which  invoke 
GHA's  adjudicatory  authority  will  refer  to  the  rules 
contained  in  part  1003  as  the  operative 
administrative  process. 

2  Similarly  under  delegation  to  OHA,  persons 
may  petition  for  relief  under  subpart  G  (Private 
Grievances  and  Redress)  with  respect  to  those 
program  functions  assigned  to  DOE  under  the  FEAA 
which  are  not  oil  related.  (See  FEAA  section  21,15 
U.S.C.  780.) 


rules  governing  OHA  proceedings 
involving  eligibiUty  for  access  to 
classified  matter  or  special  nuclear 
material  are  contained  in  10  CFR  part 
710.  Under  these  circiunstances.  the 
rules  in  the  program  rules  would  govern 
OHA  proceedings  in  those  matters,  and 
the  rules  in  part  1003  would  not  apply. 

With  the  exception  of  the  regulations 
governing  the  filing  and  adjudication  of 
an  Application  for  Exception,  the  rules 
promulgated  today  correspond  to  nearly 
identical  procedural  rules  contained  in 
10  CFR  part  205,  which  were 
promulgated  in  the  1970's  to  adjudicate 
matters  relating  to  the  federal  oil 
regulations.  Regulations  concerning  the 
filing  and  adjudication  of  an 
Application  for  Exception  have  been 
revised  and  are  contained  in  10  CFR 
part  1003,  subpart  B.  Generally,  an 
AppUcation  for  Exception  may  be  filed 
by  a  person  seeking  an  exception  from 
a  DOE  regulatory  requirement,  where 
such  rehef  is  authorized  by  the 
pertinent  regulations  or  underlying 
statute.  Similar  to  the  regulations 
appearing  in  10  CFR  part  205,  subpart 
D,  the  rules  promulgated  today  provide 
that  an  aggrieved  person  may  file  an 
Application  for  Exception  fi-om  a  DOE 
regulation  on  the  basis  that  the  s{>ecific 
regulatory  requirement  results  in  a 
serious  hardship,  gross  inequity  or 
unfair  distribution  of  burdens.  The  rules 
set  forth  in  part  1003,  subpart  B.  present 
a  simpler  procedure  than  the  rules  in 
part  205,  subpart  D,  by  (1)  eliminating 
the  issuance  of  a  Proposed  IDecision  and 
Order  and  related  procedures  prior  to 
issuance  of  a  final  IDecision  and  Order, 
and  (2)  providing  for  an  administrative 
appeal  of  the  final  Decision  and  Order 
by  an  aggrieved  party  directly  to  OHA, 
except  in  exception  proceedings  brought 
imder  section  504  of  the  DOE  Act  which 
will  continue  to  be  appealable  to  the 
Federal  Energy  Regulatory  Commission. 
The  rules  make  the  adjudication  of 
Applications  for  Exception  more 
effective  since  they  are  more  practicable 
than  the  more  complex  procedures  of 
part  205,  subpart  D,  which  were 
formulated  in  contemplation  of  the 
federal  oil  regulations. 

It  is  the  intent  of  DOE  to  require 
parties  to  pursue  an  administrative 
appeal  prior  to  seeking  judicial  review. 
TTie  Supreme  Court  has  interpreted 
section  10(c)  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  704)  to 
provide  that,  with  respect  to  actions 
brought  under  the  APA,  an 
administrative  appeal  is  a  prerequisite 
to  judicial  review  only  when  expressly 
required  by  statute  or  when  an  agency 
rule  requires  appeal  before  review  and 
the  administrative  action  is  made 
inoperative  pending  that  review.  Darby 


v.  Cisneros,  113  S.  Ct.  2539, 125  L.  Ed. 
2d  113  (1993).  Accordingly,  new  10  CFR 
1003.30  provides  that  a  person 
aggrieved  by  a  DOE  order  appealable 
imder  subpart  C  of  these  regulations  has 
not  exhausted  administrative  remedies 
until  an  appeal  has  been  filed  and  an 
order  granting  or  denying  the  appeal  has 
been  issued.  In  addition,  section 
1003.30  provides  that  a  person  filing  an 
appeal  must  also  file  an  "Application 
for  Stay"  under  subpart  D  of  part  1003 
if  the  grant  of  such  a  stay  is  necessary 
to  render  the  administrative  action 
inoperable  and  thus  preclude  judicial 
review  pending  final  OHA  action  on  the 
appeal. 

n.  Procedural  Requirements 

A.  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4,  1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
Executive  Order  12612  requires 
preparation  of  a  federaUsm  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule. 

Today's  regulations  do  not  affect  any 
traditional  State  function.  There  are 
therefore  no  substantial  direct  effects 
requiring  evaluation  or  assessment 
imder  Executive  Order  12612. 

C.  Regulatory  Flexibility  Analysis 

These  regulations  were  reviewed 
under  the  Regulatory  FlexibiHty  Act  (5 
U.S.C.  601  et  seq.)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulations  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  essentially  recodifies 
existing  procediual  regulations.  DOE, 
accordingly,  certifies  that  there  will  not 
be  a  significant  and  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  and  that  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 


D.  National  Environmental  Policy  Act 

The  rules  issued  today  are  strictly 
procedural  in  nature.  Preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  imder 
the  National  Environmental  PoUcy  Act 
of  1969,  as  amended  (42  U.S.C.  4321  et 
seq.)  is  not  required  for  such  rules  under 
Appendix  A  to  subpart  D  of  10  CFR  part 
1021.  More  specifically,  DOE  has 
determined  that  this  rule  is  covered 
under  the  Categorical  Exclusion  found 
in  paragraph  A.6  of  Appendix  A  to 
subpart  D  of  part  1021,  which  appUes  to 
the  establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the  rules 
issued  today.  Therefore,  the  goals  of  the 
Paperwork  Reduction  Act  are  not 
diminished  by  the  rules. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless  - 
ambiguity,  drafting  the  regulations  to 
minimize  htigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  mak^every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
DOE  certifies  that  today's  rule  meets  the 
requirements  of  sections  2(a)  and  (b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  1003 

Administrative  practice  and 
procedure.  Appeal  procedures.  Hearing 
and  appeal  procedures.  Practice  and 
procedure. 

Issued  in  Washington,  DC,  on  March  14, 
1995. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

For  the  reasons  set  forth  in  the 
preamble,  title  10.  chapter  X  of  the  CFR 
is  amended  by  adding  a  new  part  1003 
to  read  as  set  forth  below: 
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PART  1(X»-OFnCE  OF  HEARINGS 
AND  APPEALS  PROCEDURAL 
REGULATIONS 

Subpart  A— OwMrai  ProvMons 

Sec. 

1003.1  Purpose  and  scope. 

1003.2  Definitions. 

1003.3  Appearance  before  the  OHA. 

1003.4  Filing  of  documents. 

1003.5  Computation  of  time. 

1003.6  Extension  of  time. 

1003.7  Service. 

1003.8  Subpoenas,  special  report  orders, 
oaths,  witnesses. 

1003.9  General  filing  requirements. 

1003.10  EfiiBctive  date  of  orders. 

1003.11  Address  for  filing  dociunents. 

1003.12  Ratification  of  prior  directives, 
orders  and  actions. 

1003.13  Public  refisrence  room. 

1003.14  Notice  of  proceedings. 


SubfMTt  B— Exceptions 

1003.20 
1003.21 

Purpose  and  scope. 
What  to  file. 

1003.22 

Where  to  file. 

1003.23 

Notice. 

1003.24 

Contents. 

1003.25 

OHA  evaluation. 

1003.26 

Decision  and  Order. 

1003.27 

Appeal  of  exception  order. 

1003.30 
1003.31 

Purpose  and  scope. 
Who  may  file. 

1003.32 

What  to  file. 

1003.33 

Where  to  file. 

1003.34 

Notice. 

1003.35 

Contents. 

1003.36 

OHA  evaluation. 

1003.37 

Decision  and  Order. 

Subpart  0— Stays 

1003.40 
1003.41 

Purpose  and  scope. 
What  to  file. 

1003.42 

Where  to  file. 

1003.43 

Notice. 

1003.44 

Contents. 

1003.45 

OHA  evaluation. 

1003.46 

Decision  and  Order. 

Subpart  E— Modification  or  Rescission 

1003.50  Purpose  and  scope. 

1003.51  What  to  file. 

1003.52  Where  to  file. 

1003.53  Notice. 

1003.54  Contents. 

1003.55  OHA  evaluation. 

1003.56  Decision  and  Order. 

Sut>part  F— Conferences  and  Hearings 

1003.60  Pmpose  and  scope. 

1003.61  Conferences. 

1003.62  Hearings. 

Sut)part  G— Private  Grievances  and 
Redress 

1003.70 
1003.71 
1003.72 
1003.73 
1003.74 
1003.75 
1003.76 
1003.77 


Purpose  and  scop>e. 

Who  may  file. 

What  to  file. 

Where  to  file. 

Notice. 

Contents. 

OHA  evaluation  of  request. 

Decision  and  Order. 


Authority:  15  U.S.C.  761  et  seq.,  42  U.S.C. 
7101  et  seq. 

Subpart  A— General  Provisions 

f  1003.1    Purpose  and  scope. 

This  part  establishes  the  procedures 
to  be  utilized  and  identifies  the 
sanctions  that  are  available  in  most 
proceedings  before  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  These  procedures  provide 
standard  rules  of  practice  in  a  variety  of 
informal  adjudications  when 
jurisdiction  is  vested  in  the  Office  of 
Hearings  and  Appeals.  Any  or  all  of  the 
procedures  contained  in  this  part  may 
be  incorporated  by  reference  in  another 
DOE  rule  or  regulation  which  invokes 
the  adjudicatory  authority  of  the  Office 
of  Hearings  and  Appeals.  The 
procedures  may  also  be  made  applicable 
at  the  direction  of  an  appropriate  DOE 
official  if  incorporated  by  reference  in 
the  delegation.  These  rules  do  not  apply 
in  instances  in  which  DOE  regulations 
themselves  contain  procedures 
governing  OHA  proceedings  conducted 
under  authority  of  those  particular 
regulations.  (E.g..  10  CFR  part  708-DOE 
Contractor  Employee  Protection 
Program;  10  CFR  part  710-Criteria  and 
Procedures  for  Determining  EUgibiUty 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material.)  These  rules 
also  do  not  apply  to  matters  which 
relate  specifically  to  the  federal  oil 
regidations  (10  CFR  parts  210,  211.  and 
212)  and  which  are  governed  by  the 
procedures  contained  in  10  CFR  part 
205.  or  to  matters  before  the  DOE  Board 
of  Contract  Appeals  or  other 
prociuement  and  financial  assistance 
appeals  boards,  which  are  governed  by 
their  own  rules. 

S  1003.2    Definitions. 

(a)  As  used  in  this  part: 

Action  means  an  order  issued,  or  a 
rulemaking  undertaken,  by  the  DOE. 

Aggrieved,  with  respect  to  a  person, 
means  adversely  affected  by  an  action  of 
the  DOE. 

Conference  means  an  informal 
meeting  between  the  Office  of  Hearings 
and  Appeals  and  any  person  aggrieved 
by  an  action  of  the  DOE. 

Director  means  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  duly 
authorized  delegate. 

DOE  means  the  Department  of  Energy, 
created  by  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  et 
seq.). 

Duly  authorized  representative  means 
a  person  who  has  been  designated  to 
appear  before  the  Office  of  Hearings  and 
Appeals  in  connection  with  a 
proceeding  on  behalf  of  a  person 


interested  in  or  aggrieved  by  an  action 
of  the  DOE.  Such  appearance  may 
consist  of  the  submission  of  a  written 
document,  a  personal  appearance, 
verbal  communication,  or  any  other 
participation  in  the  proceeding. 

Exception  means  the  waiver  or 
modification  of  the  requirements  of  a 
rule,  regulation  or  other  DOE  action 
having  the  effect  of  a  rule  as  defined  by 
5  U.S.C.  551(4)  under  a  specific  set  of 
facts,  pursuant  to  subpart  B  of  this  part. 

Federal  legal  holiday  means  the  first 
day  of  January,  the  third  Monday  of 
January,  the  third  Monday  of  February, 
the  last  Monday  of  May.  the  fourth  day 
of  July,  the  first  Monday  of  September, 
the  second  Monday  of  October,  the 
eleventh  day  of  November,  the  foiuth 
Thursday  of  November,  the  twenty-fifth 
day  of  December,  or  any  other  calendar 
day  designated  as  a  holiday  by  federal 
statute  or  Executive  order. 

OHA  means  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Order  means  the  whole  or  a  part  of  a 
final  disposition,  whether  affirmative, 
negative,  injimctive,  or  declaratory  in 
form,  of  DOE  in  a  matter  other  than 
rulemaking  but  including  licensing. 
This  definition  does  not  include 
internal  DOE  orders  and  directives 
issued  by  the  Secretary  of  Energy  or 
delegate  in  the  management  and 
administration  of  departmental 
elements  and  functions. 

Person  means  any  individual,  firm, 
estate,  trust,  sole  proprietorship, 
partnership,  association,  company, 
joint-venture,  corporation,  governmental 
unit  or  instrumentality  thereof,  or  a 
charitable,  educational  or  other 
institution,  and  includes  any  officer, 
director,  owner  or  duly  authorized 
representative  thereof. 

Proceeding  means  the  process  and 
activity,  and  any  part  thereof,  instituted 
by  the  OHA,  either  on  its  own  initiative 
or  in  response  to  an  application, 
complaint,  petition  or  request  submitted 
by  a  person,  that  may  lead  to  an  action 
by  the  OHA. 

SRO  means  a  special  report  order 
issued  pursuant  to  §  1003.8(b)  of  this 
part. 

(b)  Throughout  this  part  the  use  of  a 
word  or  term  in  the  singular  shall 
include  the  plural,  and  the  use  of  the 
male  gender  shall  include  the  female 
gender. 

§  1003.3    Appearance  t>efore  ttie  OHA. 

(a)  A  person  may  make  an 
appearance,  including  personal 
appearances  in  the  discretion  of  the 
OHA,  and  participate  in  any  proceeding 
described  in  this  part  on  his  ov\m  behalf 
or  by  a  duly  authorized  representative. 


Any  application,  appeal,  petition,  or 
request  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative. 
Falsification  of  such  certification  will 
subject  such  person  to  the  sanctions 
stated  in  18  U.S.C.  1001. 

(b)  Suspension  and  disqualification. 
The  OHA  may  deny,  temporarily  or 
permanently,  the  privilege  of 
participating  in  proceedings,  including 
oral  presentation,  to  any  individual  who 
is  found  by  the  OHA — 

(1)  To  have  made  false  or  misleading 
statements,  either  verbally  or  in  writing; 

(2)  To  have  filed  false  or  materially 
altered  documents,  affidavits  or  other 
writings; 

(3)  To  lack  the  specific  authority  to 
represent  the  person  seeking  an  OHA 
action;  or 

(4)  To  have  engaged  in  or  to  be 
engaged  in  contumacious  conduct  that 
substantially  disrupts  a  proceeding. 

§1003.4    Filing  of  documents. 

(a)  Any  dociunent  filed  with  the  OHA 
must  be  addressed  as  required  by 

§  1003.11,  and  should  conform  to  the 
requirements  contained  in  §  1003.9.  All 
documents  and  exhibits  submitted 
become  part  of  an  OHA  file  and  will  not 
be  returned. 

(b)  A  document  submitted  in 
connection  with  any  proceeding 
transmitted  by  first  class  United  States 
mail  and  properly  addressed  is 
considered  to  be  filed  upon  maihng. 

(c)  Heind-delivered  documents  to  be 
filed  with  the  OHA  shall  be  submitted 
to  Room  lE-234  at  1000  Independence 
Avenue.  S.W.,  Washington,  D.C..  on 
business  days  between  the  hours  of  2:00 
p.m.  and  4:30  p.m. 

(d)  Documents  hand  delivered  or 
received  electronically  after  regular 
business  hours  are  deemed  filed  on  the 
next  regular  business  day. 

§  1 003.5    Computation  of  time. 

(a)  Days.  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  in 
computing  any  period  of  time 
prescribed  or  allowed  by  these 
regulations  or  by  an  order  of  the  OHA, 
the  day  of  the  act,  event,  or  default  horn 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included  unless  it  is  a  Saturday. 
Sunday,  or  federal  legal  hohday.  in 
which  event  the  period  nms  until  the 
end  of  the  next  day  that  is  not  a 
Saturday.  Simday.  or  a  federal  legal 
hohday. 

(2)  Saturdays,  Sundays  and  federal 
legal  hohdays  shall  be  excluded  from 
the  computation  of  time  when  the 


period  of  time  allowed  or  prescribed  is 
7  days  or  less. 

(b)  Hours.  If  the  period  of  time 
prescribed  in  an  order  issued  by  the 
OHA  is  stated  in  hours  rather  than  days, 
the  period  of  time  shall  begin  to  nm 
upon  actual  notice  of  such  order, 
whether  by  verbal  or  written 
communication,  to  the  person  directly 
affected,  and  shall  nm  without 
interruption,  unless  otherwise  provided 
in  the  order,  or  imless  the  order  is 
stayed,  modified,  suspended  or 
rescinded.  When  a  written  order  is 
transmitted  by  verbal  communication, 
the  vmtten  order  shall  be  served  as  soon 
thereafter  as  is  feasible. 

(c)  Additional  time  after  service  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act,  to  cease  and  desist 
therefrom,  or  to  initiate  a  proceeding 
imder  this  part  within  a  prescribed 
period  of  time  after  issuance  to  such 
person  of  an  order,  notice  or  other 
document  and  the  order,  notice  or  other 
document  is  served  solely  by  mail,  3 
days  shall  be  added  to  the  prescribed 
period. 

§  1 003.6    Extension  of  time. 

When  a  document  is  required  to  be 
filed  within  a  prescribed  time,  an 
extension  of  time  to  file  may  be  granted 
by  the  OHA  upon  good  cause  shown. 

§1003.7    Service. 

(a)  All  documents  required  to  be 
served  under  this  part  shall  be  served 
personally  or  by  first  class  United  States 
mail,  except  as  otherwise  provided. 

(b)  Service  upon  a  person's  duly 
authorized  representative  shall 
constitute  service  upon  that  person. 

(c)  Official  United  States  Postal 
Service  receipts  from  certified  mailing 
shall  constitute  evidence  of  service. 

§  1003.8    Subpoenas,  special  report  orders, 
oaths,  witnesses. 

(a)  In  accordance  with  the  provisions 
of  this  section  and  as  otherwise 
authorized  by  law,  the  Director  may 
sign,  issue  and  serve  subpoenas; 
administer  oaths  and  affirmations;  take 
sworn  testimony;  compel  attendance  of 
and  sequester  witnesses;  control 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this 
section;  subpoena  and  reproduce  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  relevant 
records  or  tangible  evidence  including, 
but  not  limited  to,  information  retained 
in  computerized  or  other  automated 
systems  in  possession  of  the 
subpoenaed  person. 

(b)  The  Director  may  issue  a  Special 
Report  Order  requiring  any  person 
subject  to  the  jurisdiction  of  the  OHA  to 


file  a  special  report  providing 
information  relating  to  the  OHA 
proceeding,  including  but  not  limited  to 
written  answers  to  specific  questions. 
The  SRO  may  be  in  addition  to  any 
other  reports  required. 

(c)  The  Director,  for  good  cause 
shown,  may  extend  the  time  prescribed 
for  compUance  with  the  subpoena  or 
SRO  and  negotiate  and  approve  the 
terms  of  satisfactory  compliance. 

(d)  Prior  to  the  time  specified  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  the 
subpoena  or  SRO,  the  person  upon 
whom  the  document  was  served  may 
file  a  request  for  review  of  the  subpoftna 
or  SRO  with  the  Director.  The  Director 
then  shall  provide  notice  of  receipt  to 
the  person  requesting  review,  may 
extend  the  time  prescribed  for 
compliance  with  the  subpoena  or  SRO, 
and  may  negotiate  and  approve  the 
terms  of  satisfactory  compliance. 

(e)  If  the  subpoena  or  SRO  is  not 
modified  or  rescinded  within  10  days  of 
the  date  of  the  Director's  notice  of 
receipt: 

(1)  The  subpoena  or  SRO  shall  be 
effective  as  issued;  and 

(2)  The  person  upon  whom  the 
document  was  served  shall  comply  with 
the  subpoena  or  SRO  within  20  days  of 
the  date  of  the  Director's  notice  of 
receipt,  unless  otherwise  notified  in 
writing  by  the  Director. 

(f)  There  is  no  administrative  appeal 
of  a  subpoena  or  SRO. 

(g)  A  subpoena  or  SRO  shall  be  served 
upon  a  person  named  in  the  dociunent 
by  delivering  a  copy  of  the  document  to 
the  person  named. 

(h)  Delivery  of  a  copy  of  a  subpoena 
or  SRO  to  a  natural  person  may  be  made 
by: 

(1)  Handing  it  to  the  person; 

(2)  Leaving  it  at  the  person's  office 
with  the  person  in  charge  of  the  office: 

(3)  Leaving  it  at  the  person's  dweUing 
or  usual  place  of  abode  with  a  person 
of  suitable  age  and  discretion  who 
resides  there; 

(4)  Mailing  it  to  the  person  by 
certified  mail,  at  his  last  known  address; 


or 


(5)  Any  method  that  provides  the 
person  with  actual  notice  prior  to  the 
return  date  of  the  document. 

(i)  Delivery  of  a  copy  of  a  subpoena 
or  SRO  to  a  person  who  is  not  a  natural 
person  may  be  made  by: 

(1)  Handing  it  to  a  registered  agent  of 
the  person; 

(2)  Handing  it  to  any  officer,  director, 
or  agent  in  charge  of  any  office  of  such 
person; 

(3)  Mailing  it  to  the  last  known 
address  of  any  registered  agent,  officer, 
director,  or  agent  in  charge  of  any  office 
of  the  person  by  certified  mail;  or 
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(4)  Any  method  that  provides  any 
registered  agent,  officer,  director,  or 
agent  in  charge  of  any  office  of  the 
person  with  actual  notice  of  the 
docxunent  prior  to  the  retiun  date  of  the 
dociunent. 

(j)  A  witness  subpoenaed  by  the  OHA 
may  be  paid  the  same  fees  and  mileage 
as  paid  to  a  witness  in  the  district  coiuls 
of  Uie  United  States. 

(k)  If  in  the  coiu^e  of  a  proceeding  a 
subpoena  is  issued  at  the  request  of  a 
person  other  than  an  officer  or  agency 
of  the  United  States,  the  witness  fees 
and  mileage  shall  be  paid  by  the  person 
who  requested  the  subpoena.  However, 
at  tBe  request  of  the  person,  the  witness 
fees  and  mileage  may  be  paid  by  the 
OHA  if  the  person  shows: 

(1)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the 
proceeding;  and 

(2)  The  person  who  requested  that  the 
subpoena  be  issued  would  suffer  a 
serious  hardship  if  required  to  pay  the 
witness  fees  and  mileage. 

(1)  If  any  person  upon  whom  a 
subpoena  or  SRO  is  served  pursuant  to 
this  section  refuses  or  fails  to  comply 
with  any  provision  of  the  subpoena  or 
SRO,  an  action  may  be  commenced  in 
the  appropriate  United  States  District 
Court  to  enforce  the  subpoena  or  SRO. 

(m)  Dociunents  produced  in  response 
to  a  subpoena  shall  be  accompanied  by 
the  sworn  certification,  imder  penalty  of 
perjxuy ,  of  the  person  to  whom  the 
subpoena  was  directed  or  his  authorized 
agent  that: 

(1)  A  diligent  search  has  been  made 
for  each  docimient  responsive  to  the 
subpoena;  and 

(2)  To  the  best  of  his  knowledge, 
information,  and  belief  each  document 
responsive  to  the  subpoena  is  being 
produced. 

(n)  Any  information  furnished  in 
response  to  an  SRO  shall  be 
accompanied  by  the  sworn  certification, 
under  penalty  of  perjury,  of  the  person 
to  whom  it  was  directed  or  his 
authorized  agent  who  actually  provides 
the  information  that: 

(1)  A  diligent  effort  has  been  made  to 
provide  all  information  required  by  the 
SRO;  and 

(2)  All  information  furnished  is  true, 
complete,  and  correct. 

(o)  If  any  docimient  responsive  to  a 
subpoena  is  not  produced  or  any 
information  required  by  an  SRO  is  not 
furnished,  the  certification  shall  include 
a  statement  setting  forth  every  reason  for 
failing  to  comply  with  the  subpoena  or 
SRO.  If  a  person  to  whom  a  subpoena 
or  SRO  is  directed  withholds  any 
document  or  information  because  of  a 
claim  of  attorney-client  or  other 
privilege,  the  person  submitting  the 


certification  required  by  paragraph  (m) 
or  (n)  of  this  section  also  shall  submit 
a  written  list  of  the  documents  or  the 
information  withheld  indicating  a 
description  of  each  document  or 
information,  the  date  of  the  dociunent, 
each  person  shown  on  the  document  as 
having  received  a  copy  of  the  document, 
each  person  shown  on  the  dociunent  as 
having  prepared  or  been  sent  the 
dociunent,  the  privilege  relied  upon  as 
the  basis  for  withholding  the  document 
or  information,  and  an  identification  of 
the  person  whose  privilege  is  being 
asserted. 

(p)  If  testimony  is  taken  pursuant  to 
a  subpoena,  the  Director  shall  determine 
whether  the  testimony  shall  be  recorded 
and  the  means  by  which  the  testimony 
is  recorded. 

(q)  A  witness  whose  testimony  is 
recorded  may  procure  a  copy  of  his 
testimony  by  making  a  written  request 
for  a  copy  and  paying  the  appropriate 
fees.  However,  the  Director  may  deny 
the  request  for  good  cause.  Upon  proper 
identification,  any  witness  or  his 
attorney  has  the  right  to  inspect  the 
official  transcript  of  the  witness'  own 
testimony. 

(r)  The  Director  may  sequester  any 
person  subpoenaed  to  furnish 
documents  or  give  testimony.  Unless 
permitted  by  the  Director,  neither  a 
witness  nor  his  attorney  shall  be  present 
during  the  examination  of  any  other 
witnesses. 

(s)  A  witness  whose  testimony  is 
taken  may  be  accompanied,  represented 
and  advised  by  his  attorney  as  follows: 

(1)  Upon  the  initiative  of  the  attorney 
or  witness,  the  attorney  may  advise  his 
client,  in  confidence,  with  respect  to  the 
question  asked  his  client,  and  if  the 
witness  refuses  to  answer  any  question, 
the  witness  or  his  attorney  is  required 
to  briefly  state  the  legal  grounds  for 
such  refusal;  and 

(2)  If  the  witness  claims  a  privilege  to 
refuse  to  answer  a  question  on  the 
grounds  of  self-incrimination,  the 
witness  must  assert  the  privilege 
personally. 

(t)  The  Director  shall  take  all 
necessary  action  to  regulate  the  course 
of  testimony  and  to  avoid  delay  and 
prevent  or  restrain  contemptuous  or 
obstructionist  conduct  or  contemptuous 
language.  OHA  may  take  actions  as  the 
circumstances  may  warrant  in  regard  to 
any  instances  where  any  attorney 
refuses  to  comply  with  directions  or 
provisions  of  this  section. 

§  1003.9    General  filing  requirements. 

(a)  Purpose  and  scope.  The  provisions 
of  this  section  shall  apply  to  all 
documents  required  or  permitted  to  be 
filed  with  the  OHA.  One  copy  of  each 


document  must  be  filed  with  the 
original,  except  as  provided  in 
paragraph  (f)  of  this  section.  A  telefax 
filing  of  a  document  will  be  accepted 
only  if  immediately  followed  by  the 
filing  by  mail  or  hand-delivery  of  the 
original  document. 

(b)  Signing.  Any  document  that  is 
required  to  be  signed,  shall  be  signed  by 
the  person  filing  the  document.  Any 
document  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative.  (A  false 
certification  is  unlawful  under  the 
provisions  of  18  U.S.C.  1001.)  The 
signature  by  the  person  or  duly 
authorized  representative  constitutes  a 
certificate  by  the  signer  that  the  signer 
has  read  the  document  and  that  to  the 
best  of  the  signer's  knowledge, 
information  and  belief  formed  after 
reasonable  inquiry,  the  document  is 
well  grounded  in  fact,  warranted  under 
existing  law,  and  submitted  in  good 
faith  and  not  for  any  improper  purpose 
such  as  to  harass  or  to  cause 
unnecessary  delay.  If  a  document  is 
signed  in  violation  of  this  section,  OHA 
may  impose  the  sanctions  specified  in 
section  1003.3  and  other  sanctions 
determined  to  be  appropriate. 

(c)  Labeling.  An  apphcation.  petition, 
or  other  request  for  action  by  the  OHA 
should  be  clearly  labeled  according  to 
the  nature  of  the  action  involved  both 
on  the  document  and  on  the  outside  of 
the  envelope  in  which  the  document  is 
tremsmitted. 

(d)  Obligation  to  supply  information. 
A  person  who  files  an  application, 
petition,  appeal  or  other  request  for 
action  is  under  a  continuing  obligation 
during  the  proceeding  to  provide  the 
OHA  with  any  new  or  newly  discovered 
information  that  is  relevant  to  that 
proceeding.  Such  information  includes, 
but  is  not  limited  to,  information 
regarding  any  other  application, 
petition,  appeal  or  request  for  action 
that  is  subsequently  filed  by  that  person 
with  any  DOE  office. 

(e)  The  same  or  related  matters.  A 
person  who  files  an  application, 
petition,  appeal  or  other  request  for 
action  by  the  OHA  shall  state  whether, 
to  the  best  knowledge  of  that  person,  the 
same  or  related  issue,  act  or  transaction 
has  been  or  presently  is  being 
considered  or  investigated  by  any  other 
DOE  office,  other  federal  agency, 
department  or  instrumentality;  or  by  a 
state  or  municipal  agency  or  court;  or  by 
any  law  enforcement  agency,  including, 
but  not  limited  to,  a  consideration  or 
investigation  in  connection  with  any 
proceeding  described  in  this  part.  In 
addition,  tiie  person  shall  state  whether 
contact  has  been  made  by  the  person  or 


Federal  Register  /  Vol.  60,  No.  54  /  Tuesday.  March  21,  1995  /  Rules  and  Regulations        15009 


one  acting  on  his  behalf  with  any  person 
who  is  employed  by  the  DOE  with 
regard  to  the  same  issue,  act  or 
transaction  or  a  related  issue,  act  or 
transaction  arising  out  of  the  same 
factual  situation;  the  name  of  the  person 
contacted;  whether  the  contact  was 
verbal  or  in  writing;  the  nature  and 
substance  of  the  contact;  and  the  date  or 
dates  of  the  contact. 

(f)  Request  for  confidential  treatment. 
(1)  If  any  person  filing  a  document  with 
the  OHA  claims  that  some  or  all  of  the 
information  contained  in  the  document 
is  exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552),  is 
information  referred  to  in  18  U.S.C. 
1905,  or  is  otherwise  exempt  by  law 
from  public  disclosure,  and  if  such 
person  requests  the  OHA  not  to  disclose 
such  information,  such  person  shall  file 
together  with  the  document  two  copies 
of  the  document  from  which  has  been 
deleted  the  information  for  which  such 
person  wishes  to  claim  confidential 
treatment.  The  person  shall  indicate  in 
the  original  document  that  it  is 
confidential  or  contains  confidential 
information  and  must  file  a  statement 
specifying  the  justification  for  non- 
disclosure of  the  information  for  which 
confidential  treatment  is  claimed.  If  the 
person  states  ^at  the  information  comes 
within  the  exception  codified  at  5 
U.S.C.  552(b)(4)  for  trade  secrets  and 
commercial  or  financial  information, 
such  person  shall  include  a  statement 
specifying  why  such  information  is 
privileged  or  confidential.  If  the  person 
filing  a  document  does  not  submit  two 
copies  of  the  document  with  the 
confidential  information  deleted,  the 
OHA  may  assume  that  there  is  no 
objection  to  public  disclosure  of  the 
document  in  its  entirety. 

(2)  The  OHA  retains  the  right  to  make 
its  own  determination  with  regard  to 
any  claim  of  confidentiality,  under 
criteria  specified  in  10  CFR  1004.11. 
Notice  of  the  decision  by  the  OHA  to 
deny  such  claim,  in  whole  or  in  part, 
and  an  opportunity  to  respond  shall  be 
given  to  a  person  cleiiming 
confidentiality  of  information  no  less 
than  five  days  prior  to  its  public 
disclosure. 

(g)  Each  application,  petition  or 
request  for  OHA  action  shall  be 
submitted  as  a  separate  document,  even 
if  the  applications,  petitions,  or  requests 
deal  with  the  same  or  a  related  issue,  act 
or  transaction,  or  are  submitted  in 
connection  with  the  same  proceeding. 

§1003.10    Effective  date  of  orders. 

Any  order  issued  by  the  OHA  under 
this  part  is  effective  as  against  all 
persons  having  actual  or  constructive 


notice  thereof  upon  issuance,  in 
accordance  with  its  terms,  unless  and 
until  it  is  stayed,  modified,  suspended, 
or  rescinded.  An  order  is  deemed  to  be 
issued  on  the  date,  as  specified  in  the 
order,  on  which  it  is  signed  by  the 
Director  of  the  OHA  or  his  designee, 
unless  the  order  provides  otherwise. 

§1003.11    Address  for  fHing  documents. 

All  applications,  requests,  petitions, 
appeals,  written  communications  and 
other  documents  to  be  submitted  to  or 
filed  wdth  the  OHA,  as  provided  in  this 
part  or  otherwrise,  shall  be  addressed  to 
the  Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  The  OHA  has 
facilities  for  the  receipt  of  transmissions 
via  FAX.  at  FAX  Number  (202)  586- 
4972. 

§  1 003.1 2    Ratiflcation  of  prior  directives, 
orders  and  actions. 

All  orders  and  other  directives  issued, 
all  proceedings  initiated,  and  all  other 
actions  taken  in  accordance  with  10 
CFR  part  205  prior  to  the  effective  date 
of  this  part,  are  hereby  confirmed  and 
ratified,  and  shall  remain  in  full  force 
and  effect  as  if  issued  under  this  part, 
unless  or  until  they  are  altered, 
amended,  modified  or  rescinded  in 
accordance  with  the  provisions  of  this 
part. 

§  1003.13    Public  reference  room. 

There  shall  be  maintained  at  the 
OHA,  1000  Independence  Avenue, 
S.W.,  Washington.  D.C,  a  public 
reference  room  in  which  shall  be  made 
available  for  public  inspection  and 
copying,  during  business  hours  from 
1:00  p.m.  to  5:00  p.m.: 

(a)  A  list  of  all  persons  who  have 
applied  for  an  exception,  or  filed  an 
appeal  or  petition,  and  a  digest  of  each 
application; 

(b)  Each  Decision  and  Order,  with 
confidential  information  deleted,  issued 
in  response  to  an  application  for  an 
exception,  petition  or  other  request,  or 
at  the  conclusion  of  an  appeal;  and 

(c)  Any  other  information  in  the 
possession  of  OHA  which  is  required  by 
statute  to  be  made  available  for  public 
inspection  and  copying,  and  any  other 
information  that  the  OHA  determines 
should  be  made  available  to  the  public. 

§1003.14    Notice  of  proceedings. 

At  regular  intervals,  the  OHA  shall 
pubUsh  in  the  Federal  Register  a  digest 
of  the  applications,  appeals,  petitions 
and  other  requests  filed,  and  a  summary 
of  the  Decisions  and  Orders  issued  by 
the  OHA,  pursuant  to  proceedings 
conducted  under  this  part. 


Subpart  B— Exceptions 

§  1 003.20    Purpose  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  applying  for  an 
exception,  as  provided  for  in  section 
504  (42  U.S.C.  7194)  of  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq.),  from  a  rule,  regulation  or 
DOE  action  having  the  effect  of  a  rule  as 
defined  by  5  U.S.C.  551(4),  based  on  an 
assertion  of  serious  hardship,  gross 
inequity  or  unfair  distribution  of 
burdens,  and  for  the  consideration  of 
such  application  by  the  OHA.  The 
procedures  contained  in  this  subpart 
may  be  incorporated  by  reference  in 
another  DOE  rule  or  regulation  which 
invokes  the  adjudicatory  authority  of 
the  Office  of  Hearings  and  Appeals.  The 
procedures  may  also  be  made  apphcable 
to  proceedings  undertaken  at  the 
direction  of  an  appropriate  DOE  official 
if  incorporated  by  reference  in  the 
delegation. 

(b)  The  filing  of  an  application  for  an 
exception  shall  not  constitute  grounds 
for  noncompliance  with  the 
requirements  from  which  an  exception 
is  sought,  unless  a  stay  has  been  issued 
in  accordance  with  subpart  D  of  this 
part. 

§1003.21    What  to  file. 

A  person  seeking  relief  under  this 
subpart  shall  file  an  "Application  for 
Exception,"  which  should  be  clearly 
labeled  as  such  both  on  the  appUcation 
and  on  the  outside  of  the  envelope  in 
which  the  appUcation  is  transmitted, 
and  shall  be  in  writing.  The  general 
filing  requirements  stated  in  §  1003.9 
shall  be  comphed  with  in  addition  to 
the  requirements  stated  in  this  subpart. 

§1003.22    Where  to  file. 

All  applications  for  exception  shall  be 
filed  with  the  OHA  at  the  address 
provided  in  §  1003.11. 

§1003.23    Notice. 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  appUcation 
and  any  subsequent  amendments  or 
other  documents  relating  to  the 
appUcation,  or  a  copy  from  which 
confidential  information  has  been 
deleted  in  accordance  with  §  1003.9(f). 
to  each  person  who  is  reasonably 
ascertainable  by  the  applicant  as  a 
person  who  would  be  aggrieved  by  the 
OHA  action  sought.  The  copy  of  the 
appUcation  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  appUcation 
within  10  days.  The  application  filed 
with  the  OHA  shall  include  certification 
to  the  OHA  that  the  appUcant  has 
compUed  with  the  requirements  of  this 


UMI 


15010        Federal  Register  /  Vol.  60,  No.  54  /  Tuesday.  March  21,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  54  /  Tuesday,  March  21.  1995  /  Rules  and  Regulations        15011 


n« 


paragraph  and  shall  include  the  names 
and  addresses  of  each  person  to  whom 
a  copy  of  the  application  was  sent. 

(bj  Notwithstanding  the  provision  of 
paragraph  (a)  of  this  section,  if  an 
applicant  determines  that  compUance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify:  and 

(2)  Include  with  the  application  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
sent.  The  OHA  may  require  the 
applicant  to  provide  additional  or 
alternative  notice,  may  determine  that 
the  notice  required  by  paragraph  (a)  of 
this  section  is  not  impracticable,  or  may 
determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identified  by  the 
OHA  as  one  who  would  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  application  will 
be  accepted  if  filed  within  10  days  of 
service  of  such  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.g(f),  to  the 
applicant.  The  person  shall  certify  to  the 
OHA  that  he  has  complied  with  the 
requirements  of  this  paragraph.  The 
OHA  may  notify  other  peraons 
participating  in  the  proceeding  of  such 
comments  and  provide  an  opportunity 
for  such  persons  to  respond. 

11003^4    ContBfits. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circimistances, 
act  or  transaction  that  is  the  subject  of 
the  application  and  to  the  OHA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected 
persons  (if  reasonably  ascertainable);  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  OHA  action;  and  a  full 
discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  in  the 
documents  submitted  with  the 
appUcation.  Copies  of  all  relevant 
contracts,  agreements,  leases, 
instruments,  and  other  documents  shall 
be  submitted  with  the  application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing 


regarding  the  appUcation.  Any  request 
not  made  at  the  time  the  application  is 
filed  shall  be  made  as  soon  thereafter  as 
possible.  The  request  and  the  OHA 
determination  on  the  request  shall  be 
made  in  accordance  with  subpart  F  of 
this  part. 

(c)  The  application  shall  include  a 
discussion  of  all  relevant  authorities, 
including,  but  not  Umited  to,  DOE  rules, 
regulations,  and  decisions  on  appeals 
and  exceptions  relied  upon  to  support 
the  particular  action  sought  therein. 

(d)  The  application  shall  specify  the 
exact  nature  and  extent  of  the  relief 
requested. 

§1003.25    OHA  evaluation. 

(a)  (1)  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utihze  in  its  evaluation 
any  relevant  facts  obtained  by  such 
investigation.  The  OHA  may  solicit  and 
accept  submissions  £rom  third  persons 
relevant  to  any  application  provided 
that  the  appUcant  is  afforded  an 
opportunity  to  respond  to  all  third 
person  submissions,  hi  evaluating  an 
application,  the  OHA  may  consider  any 
other  source  of  information.  The  OHA 
on  its  own  initiative  may  convene  a 
hearing  or  conference,  if,  in  its 
discretion,  it  considers  that  such 
hearing  or  conference  will  advance  its 
evaluation  of  the  application.  The  OHA 
may  issue  appropriate  ordera  as 
warranted  in  the  proceeding. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
additional  information  is  not  submitted 
by  the  applicant,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  application  with  prejudice. 
If  the  applicant  fails  to  provide  the 
notice  required  by  §  1003.23,  the  OHA 
may  dismiss  the  application  without 
prejudice. 

(b)(1)  The  OHA  shall  consider  an 
application  for  an  exception  only  when 
it  determines  that  a  more  appropriate 
proceeding  is  not  provided  by  DOE 
regulations. 

(2)  An  application  for  an  exception 
may  be  granted  to  alleviate  or  prevent 
serious  hardship,  gross  inequity  or 
unfair  distribution  of  burdens. 

(3)  An  application  for  an  exception 
shall  be  decided  in  a  maimer  that  is,  to 
the  extent  possible,  consistent  with  the 
disposition  of  previous  applications  for 
exception. 

§  1 003.26    Decision  and  Order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 


the  proceeding,  the  OHA  shall  issue  an 
order  granting  or  denying  the 
application,  in  whole  or  in  part. 

(b)  The  Decision  and  Order  shall 
include  a  written  statement  setting  forth 
the  relevant  facts  and  the  legal  basis  of 
the  order.  The  Decision  and  Order  shall 
provide  that  any  person  aggrieved 
thereby  may  file  an  appeal  in 
accordance  with  §  1003.27. 

(c)  The  OHA  shall  serve  a  copy  of  the 
Decision  and  Order  upon  the  applicant, 
any  other  person  who  participated  in 
the  proceeding,  and  upon  any  other 
person  readily  identifiable  by  the  OHA 
as  one  who  is  aggrieved  by  such 
E)ecision  and  Order. 

§  1 003.27    Appeal  of  exception  order. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  person  aggrieved 
by  an  order  issued  by  the  OHA  under 
this  subpart  may  file  an  appeal  with  the 
OHA  in  accordance  with  subpart  C  of 
this  part.  Any  appeal  filed  under  this 
paragraph  must  be  filed  within  30  days 
of  service,  or  constructive  service  under 
§  1003.14,  of  the  order  from  which  the 
appeal  is  taken. 

(b)  Any  person  aggrieved  or  adversely 
affected  by  the  denial  of  a  request  for 
exception  relief  filed  pursuant  to  §  504 
of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7194)  may 
appeal  to  the  Federal  Energy  Regulatory 
Commission,  in  accordance  with  the 
Commission's  regulations. 

Subpart  C — Appeals 

§  1 003.30    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  the  filing  of  an 
administrative  appeal  of  a  DOE  order 
and  for  the  consideration  of  the  appeal 
by  the  Office  of  Hearings  and  Appeals. 
Unless  a  program  rule  or  regulation  or 
a  DOE  delegation  of  authority  provides 
otherwise,  a  person  aggrieved  by  a  DOE 
order  appealable  under  this  subpart  has 
not  exhausted  his  or  her  administrative 
remedies  until  an  appeal  has  been  filed 
under  this  subpart  and  an  order  granting 
or  denying  the  appeal  has  been  issued. 
A  person  filing  an  appeal  must  also  file 
an  "Application  for  Stay"  imder  subpart 
D  of  this  part  if  the  grant  of  a  stay  is 
necessary  under  Section  10(c)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
704)  to  preclude  judicial  review 
pending  final  action  on  the  appeal. 

§1003.31    Who  may  file. 

Any  person  may  file  an  appeal  under 
this  subpart  who  is  so  authorized  by 
§  1003.27,  a  program  rule  or  regulation, 
or  a  DOE  delegation  of  authority. 


§1003.32    What  to  file. 

A  person  filing  under  this  subpart 
shall  file  an  "Appeal  of  Order"  which 
should  be  clearly  labeled  as  such  both 
on  the  appeal  and  on  the  outside  of  the 
envelope  in  which  the  appeal  is 
transmitted,  and  shall  be  in  writing.  The 
general  filing  requirements  stated  in 
§  1003.9  shall  be  compUed  with  in 
addition  to  the  requirements  stated  in 
this  subpart. 

§1003.33    Where  to  file. 

The  appeal  shall  be  filed  with  the 
OHA  at  the  address  provided  in 
§1003.11. 

§1003.34    Notice. 

(a)  The  appellant  shall  send  by  United 
States  mail  a  copy  of  the  appeal  and  any 
subsequent  amendments  or  other 
documents  relating  to  the  appeal,  or  a 
copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f),  to  each 
person  who  is  reasonably  ascertainable 
by  the  appellant  as  a  person  who  would 
be  aggrieved  by  the  OHA  action  sought, 
including  those  who  participated  in  the 
process  that  led  to  the  issuance  of  the 
order  from  which  the  appeal  has  been 
taken.  The  copy  of  the  appeal  shall  be 
accompanied  by  a  statement  that  the 
person  may  submit  comments  regarding 
the  appeal  to  the  OHA  within  10  days. 
The  appeal  filed  with  the  OHA  shall 
include  certification  to  the  OHA  that  the 
appellant  has  complied  with  the 
requirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of 
each  person  to  whom  a  copy  of  the 
appeal  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  any 
appellant  determines  that  compUance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  appellant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  appeal  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent.  The  OHA  may  require  the 
appellant  to  provide  additional  or 
alternative  notice,  may  determine  that 
the  notice  required  by  paragraph  (a)  of 
this  section  is  not  impracticable,  or  may 
determine  that  notice  should  be 
pubUshed  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  would  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  appeal  will  be 
accepted  if  filed  within  10  days  of  the 
service  of  that  notice. 


(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  appeal  filed  under  this  subpart  shaU 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information 
has  been  deleted  in  accordance  with 
§  1003.9(f),  to  the  appellant.  The  person 
shall  certify  to  the  OHA  that  he  has 
complied  with  the  requirements  of  this 
paragraph.  The  OHA  may  notify  other 
persons  participating  in  the  proceeding 
of  such  comments  and  provide  an 
opportunity  for  such  persons  to 
respond. 

§1003.35    Contents. 

(a)  The  appeal  shall  contain  a  concise 
statement  of  grounds  upon  which  it  is 
brought  and  a  description  of  the  relief 
sought.  It  shall  include  a  discussion  of 
all  relevant  authorities,  including,  but 
not  limited  to,  DOE  rules,  regulations, 
and  decisions  on  appeals  and 
exceptions  reUed  upon  to  support  the 
appeal.  If  the  appeal  includes  a  request 
for  reUef  based  on  significantly  changed 
circumstances,  there  shall  be  a  complete 
description  of  the  events,  acts,  or 
transactions  that  comprise  the 
significantly  changed  drciunstances, 
and  the  appellant  shall  state  why,  if  the 
significantly  changed  circumstance  is 
new  or  newly  discovered  facts,  such 
facts  were  not  or  could  not  have  been 
presented  diuing  the  process  that  led  to 
the  issuance  of  the  order  from  which  the 
appeal  has  been  taken.  For  purposes  of 
this  subpart,  the  term  "significantly 
changed  circiunstances"  shall  mean — 

(1)  The  discovery  of  material  facts  that 
were  not  known  or  could  not  have  been 
known  at  the  time  of  the  process  that 
led  to  the  issuance  of  the  order  from 
which  the  appeal  has  been  taken; 

(2)  The  discovery  of  a  law,  rule, 
regulation,  order  or  decision  on  an 
appeal  or  any  exception  that  was  in 
effect  at  the  time  of  the  process  that  led 
to  the  issuance  of  the  order  from  which 
the  appeal  has  been  taken,  and  which, 
if  such  had  been  made  known  to  DOE, 
would  have  been  relevant  and  would 
have  substantially  altered  the  outcome; 
or 

(3)  A  substantial  change  in  the  facts 
or  circumstances  upon  which  an 
outstanding  and  continuing  order 
affecting  the  appellant  was  issued, 
which  change  has  occurred  during  the 
interval  between  issuance  of  the  order 
and  the  date  of  the  appeal  and  was 
caused  by  forces  or  circumstances 
beyond  the  control  of  the  appellant. 

(b)  A  copy  of  the  order  that  is  the 
subject  of  the  appeal  shall  be  submitted 
with  the  appeal. 

(c)  The  appellant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing 


regarding  the  appeal.  Any  request  not 
made  at  the  time  the  appeal  is  filed  shall 
be  made  as  soon  thereafter  as  possible. 
The  request  and  the  OHA  determination 
on  the  request  shall  be  made  in 
accordance  with  subpart  F  of  this  part. 

§1003.36    OHA  evaluation. 

(a)  (1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
appeal  and  utiUze  in  its  evaluation  any 
relevant  facts  obtained  by  such 
investigation.  The  OHA  may  soUcit  and 
accept  submissions  from  third  peraons 
relevant  to  any  appeal  provided  that  the 
appellant  is  afforded  an  opportunity  to 
respond  to  all  third  person  submissions. 
In  evaluating  an  appeal,  the  OHA  may 
consider  any  other  source  of 
information.  The  OHA  on  its  own 
initiative  may  convene  a  conference  or 
hearing  if,  in  its  discretion,  it  considera 
that  such  conference  or  hearing  will 
advance  its  evaluation  of  the  appeal. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if,  upon  request, 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  appeal  with  leave  to  refile  within  a 
specified  time.  If  the  failing  to  supply 
additional  information  is  repeated  or 
willful,  the  OHA  may  dismiss  the 
appeal  with  prejudice.  If  the  appeUant 
fails  to  provide  the  notice  required  by 
§  1003.34,  the  OHA  may  dismiss  the 
appeal  without  prejudice. 

(b)  The  OHA  may  issue  an  order 
summarily  denying  the  appeal  if — 

(1)  It  is  not  filed  in  a  timely  maimer, 
unless  good  cause  is  shown;  or 

(2)  It  is  defective  on  its  face  for  failure 
to  state,  and  to  present  facts  and  legal 
argument  in  support  thereof,  that  the 
DOE  action  was  erroneous  in  fact  or  in 
law,  or  that  it  was  arbitrary  or 
capricious. 

(c)  The  OHA  may  deny  any  appeal  if 
the  appellant  does  not  establish  (hat — 

(1)  The  appeal  was  filed  by  a  person 
aggrieved  by  a  DOE  action; 

(2)  The  DOE'S  action  was  erroneous  in 
fact  or  in  law;  or 

(3)  The  DOE's  action  was  arbitrary  or 
capricious. 

§1003.37    Decision  and  Order. 

(a)  Upon  consideration  of  the  appeal 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OPiA  shall  enter  an  appropriate  order, 
which  may  include  the  modification  of 
the  order  that  is  the  subject  of  the 
appeal. 

(b)  The  Decision  and  Order  shall 
include  a  written  statement  setting  forth 
the  relevant  facts  and  the  legal  basis  of 
the  E)ecision  and  Order.  The  Decision 
and  Order  shall  state  that  it  is  a  final 
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order  of  the  DOE  of  which  the  appellant 
may  seek  judicial  review. 

(c)  The  OHA  shall  serve  a  copy  of  the 
Decision  and  Order  upon  the  appellant, 
any  other  person  who  participated  in 
the  proceeding,  and  upon  any  other 
person  readily  identifiable  by  the  OHA 
as  one  who  is  aggrieved  by  such 
Decision  and  Order. 

Subpart  O— Stays 

§  1 003.40    PurpoM  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  applying  for  a  stay.  It 
also  specifies  the  nature  of  the  relief 
which  may  be  effectuated  through  the 
approval  of  a  stay. 

(b)  An  application  for  a  stay  will  be 
considered  if  it  is  incident  to  a 
submission  over  which  OHA  has 
jurisdiction.  An  appUcation  for  stay  may 
also  be  considered  if  the  stay  is 
requested  pending  judicial  review  of  an 
order  issued  by  the  OHA. 

(c)  All  apphcable  DOE  rules, 
regulations,  orders,  and  generally 
applicable  requirements  shall  be 
complied  with  unless  and  until  an 
application  for  a  stay  is  granted. 

§1003.41    What  to  file. 

A  person  filing  under  this  subpart 
shall  file  an  "Application  for  Stay" 
which  should  be  clearly  labeled  as  such 
both  on  the  application  and  on  the 
outside  of  the  envelope  in  which  the 
application  is  transmitted.  The 
application  shall  be  in  writing.  The 
general  filing  requirements  stated  in 
§  1003.9  shall  be  complied  with  in 
addition  to  the  requirements  stated  in 
this  subpart. 

§1003.42    Where  to  file. 

An  Application  for  Stay  shall  be  filed 
with  the  OHA  at  the  address  provided 
in  §1003.11. 

§1003.43    Notice. 

(a)  An  applicant  for  stay  shall  notify 
each  person  readily  identifiable  as  one 
who  will  be  directly  aggrieved  by  the 
OHA  action  sought  that  it  has  filed  an 
Application  for  Stay.  The  applicant 
shall  serve  the  application  on  each 
identified  person  and  shall  notify  each 
such  person  that  the  OHA  will  receive 
and  endeavor  to  consider,  subject  to 
time  constraints  imposed  by  the  urgency 
of  the  proceeding,  written  comments  on 
the  application  that  are  submitted 
immediately. 

(b)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f),  to  the 


applicant.  The  person  shall  certify  to  the 
OHA  that  he  has  complied  with  the 
requirements  of  this  paragraph.  The 
OHA  may  notify  other  persons 
participating  in  the  proceeding  of  such 
comments  and  provide  an  opportunity 
for  such  persons  to  respond. 

(c)  The  OHA  shall  require  the 
applicant  to  take  reasonable  measures 
depending  on  the  circumstances  and 
urgency  of  the  case  to  notify  each 
person  readily  identified  as  one  that 
would  be  directly  aggrieved  by  the  OHA 
action  sought  of  the  date,  time  and  place 
of  any  hearing  or  other  proceedings  in 
the  matter.  However,  if  the  Director  of 
the  OHA  concludes  that  the 
circumstances  presented  by  the 
applicant  justify  immediate  action,  the 
OHA  may  issue  a  Decision  on  the 
Application  for  Stay  prior  to  receipt  of 
written  comments  or  the  oral 
presentation  of  views  by  adversely 
affected  parties. 

§1003.44    Ck>ntent8. 

(a)  An  Application  for  Stay  shall 
contain  a  full  and  complete  statement  of 
all  relevant  facts  pertaining  to  the  act  or 
transaction  that  is  the  subject  of  the 
application  and  to  the  OHA  action 
sought.  Such  facts  shall  include,  but  not 
be  limited  to,  all  information  that  relates 
to  satisfaction  of  the  criteria  in 

§  1003.43(b). 

(b)  The  application  shall  include  a 
description  of  the  proceeding  incident 
to  which  the  stay  is  being  sought.  This 
description  shall  contain  a  discussion  of 
all  DOE  actions  relevant  Ip  the 
proceeding. 

(c)  The  applicant  shall  state  whether 
he  requests  that  a  conference  or  hearing 
be  convened  regarding  the  application, 
as  provided  in  subpart  F  of  this  part. 

§1003.45    OHA  evaluation. 

(a)  (1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  in  its  evaluation 
any  relevant  facts  obtained  by  such 
investigation.  The  OHA  may  order  the 
submission  of  additional  information, 
and  may  solicit  and  accept  submissions 
from  third  persons  relevant  to  an 
application  provided  that  the  applicant 
is  afforded  an  opportunity  to  respond  to 
all  third  person  submissions.  In 
evaluating  an  application,  the  OHA  may 
also  consider  any  other  source  of 
information,  and  may  conduct  hearings 
or  conferences  either  in  response  to 
requests  by  parties  in  the  proceeding  or 
on  its  own  initiative. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
additional  information  is  not  submitted 
by  the  applicant,  the  OHA  may  dismiss 


the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  application  with  prejudice. 

(3)  The  OHA  shall  process 
applications  for  stay  as  expeditiously  as 
possible.  When  administratively 
feasible,  the  OHA  shall  grant  or  deny  an 
Application  for  Stay  within  10  business 
days  after  receipt  of  the  application. 

(4)  Notwithstanding  any  other 
provision  of  the  DOE  regulations,  the 
OHA  may  make  a  decision  on  any 
Application  for  Stay  prior  to  the  receipt 
of  written  coimnents. 

(b)  The  criteria  to  be  considered  and 
weighed  by  the  OHA  in  determining 
whether  a  stay  should  be  granted  are: 

(1)  Whether  a  showing  has  been  made 
that  an  irreparable  injury  will  result  in 
the  event  that  the  stay  is  denied; 

(2)  Whether  a  showing  has  been  made 
that  a  denial  of  the  stay  will  result  in  a 
more  immediate  hardship  or  inequity  to 
the  applicant  than  a  grant  of  the  stay 
would  cause  to  other  persons  affected 
by  the  proceeding; 

(3)  Whether  a  snowing  has  been  made 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  decision  by  OHA  on  the 
merits; 

(4)  Whether  a  showing  has  been  made 
that  it  is  impossible  for  the  applicant  to 
fulfill  the  requirements  of  an 
outstanding  order  or  regulatory 
provision;  and 

(5)  Whether  a  showing  has  been  made 
that  there  is  a  strong  likeUhood  of 
success  on  the  merits. 

§1003.46    Decision  and  Order. 

(a)  In  reaching  a  decision  with  respect 
to  an  Application  for  Stay,  the  OHA 
shall  consider  all  relevant  information 
in  the  record.  An  Application  for  Stay 
may  be  decided  by  the  issuance  of  an 
order  either  during  the  course  of  a 
hearing  or  conference  in  which  an 
official  transcript  is  maintained  or  in  a 
separate  written  Decision  and  Order. 
Any  such  order  shall  include  a 
statement  of  the  relevant  facts  and  the 
legal  basis  of  the  decision.  The  approval 
or  denial  of  a  stay  is  not  an  order  of  the 
OHA  that  is  subject  to  administrative  or 
judicial  review. 

(b)  In  its  discretion  and  upon  a 
determination  that  it  would  be  desirable 
to  do  so  in  order  to  further  the 
objectives  stated  in  the  regulations  or  in 
the  statutes  the  DOE  is  responsible  for 
administering,  the  OHA  may  order  a 
stay  on  its  own  initiative. 

Subpart  E— Modification  or  Rescission 

§1003.50    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  the  filing  of  an 


appUcation  for  modification  or 
rescission  of  a  DOE  order.  An 
appUcation  for  modification  or 
rescission  is  a  summary  proceeding  that 
will  be  initiated  only  if  the  criteria 
described  in  §  1003.55(b)  are  satisfied. 

§1003.51    What  to  file. 

A  person  fiUng  under  this  subpart 
shall  file  an  "AppUcation  for 
Modification  (or  Rescission),"  which 
should  be  clearly  labeled  as  such  both 
on  the  application  and  on  the  outside  of 
the  envelope  in  which  the  appUcation  is 
transmitted,  and  shall  be  in  writing.  The 
general  fiUng  requirements  stated  in 
§  1003.9  shall  be  compUed  with  in 
addition  to  the  requirements  stated  in 
this  subpart. 

§1003.52    Where  to  file. 

The  application  shall  be  filed  with  the 
OHA  at  the  address  provided  in 
§1003.11. 

§1003.53    Notice. 

(a)  The  applicant  shaU  send  by  United 
States  mail  a  copy  of  the  application 
and  any  subsequent  amendinents  or 
other  documents  relating  to  the 
appUcation,  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f),  to  each 
person  who  is  reasonably  ascertainable 
by  the  applicant  as  a  person  who  would 
be  aggrieved  by  the  OHA  action  sought, 
including  persons  who  participated  in 
the  process  that  led  to  the  issuance  of 
the  order  for  which  the  modification  or 
rescission  is  sought.  The  copy  of  the 
application  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  application  to 
the  OHA  within  10  days.  The 
application  filed  vdth  the  OHA  shall 
include  certification  to  the  OHA  that  the 
applicant  has  complied  vnth  the 
requirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of  all 
persons  to  whom  a  copy  of  the 
appUcation  was  sent. 

(b)  If  an  appUcant  determines  that 
compliance  with  paragraph  (a)  of  this 
section  would  be  impracticable,  the 
applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  application  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent.  The  OHA  may  require  the 
applicant  to  provide  additional  or 
alternative  notice,  may  determine  that 
the  notice  required  by  paragraph  (a)  of 
this  section  is  not  impracticable,  or  may 
determine  that  notice  should  be 
pubUshed  in  the  Federal  Register. 


(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  would  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  appUcation  will 
be  accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  appUcation  filed  imder  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f),  to  the 
applicant.  The  person  shall  certify  to  the 
OHA  that  he  has  compUed  with  the 
requirement  of  this  paragraph.  The  OHA 
may  notify  other  persons  participating 
in  the  proceeding  of  such  comments  and 
provide  an  opportunity  for  such  persons 
to  respond. 

§1003.54    Contents. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
act  or  transaction  that  is  the  subject  of 
the  application  and  to  the  OHA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  afi'ected 
persons  (if  reasonably  ascertainable),  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction,  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action,  and  a  full 
description  of  the  pertinent  provisions 
and  relevant  facts  contained  in  any 
relevant  documents.  Copies  of  all 
contracts,  agreements,  leases, 
instruments,  and  other  documents 
relevant  to  the  application  shall  be 
submitted  to  the  OHA  upon  its  request. 
A  copy  of  the  order  of  which 
modification  or  rescission  is  sought 
shall  be  included  with  the  application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the 
application.  Any  request  not  made  at 
the  time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible.  The 
request  and  the  OHA  determination  on 
the  request  shall  be  made  in  accordance 
with  subpart  F  of  this  part. 

(c)  The  applicant  shall  fully  describe 
the  events,  acts,  or  transactions  that 
comprise  the  significantly  changed 
circumstances,  as  defined  in 

§  1003.55(b)(2),  upon  which  the 
appUcation  is  based.  The  applicant  shall 
state  why,  if  the  significantly  changed 
circumstance  is  new  or  newly 
discovered  facts,  such  facts  were  not  or 
could  not  have  been  presented  during 
the  process  that  led  to  the  issuance  of 
the  order  for  which  modification  or 
rescission  is  sought. 


(d)  The  appUcation  shall  include  a 
discussion  of  all  relevant  authorities, 
including,  but  not  limited  to,  DOE  rules, 
regulations,  and  decisions  on  appeal 
and  exceptions  relied  upon  to  support 
the  action  sought  therein. 

§1003.55    OHA  evaluation. 

(a)(1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
appUcation  and  utiUze  in  its  evaluation 
any  relevant  facts  obtained  by  such 
investigation.  The  OHA  may  soUcit  and 
accept  submissions  from  third  persons 
relevant  to  any  application  for 
modification  or  rescission  provided  that 
the  applicant  is  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  In  evaluating  an 
application  for  modification  or 
rescission,  the  OHA  may  convene  a 
conference,  on  its  own  initiative,  if,  in 
its  discretion,  it  considers  that  such 
conference  will  advance  its  evaluation 
of  the  application. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  application  with  prejudice. 
If  the  appUcant  fails  to  provide  the 
notice  required  by  §  1003.53,  the  OHA 
may  dismiss  the  application  without 
prejudice. 

(b)(1)  An  appUcation  for  modification 
or  rescission  of  an  order  shall  be 
processed  only  if — 

(i)  The  application  demonstrates  that 
it  is  based  on  significantly  changed 
circumstances;  and 

(ii)  The  period  within  which  a  person 
may  file  an  appeal  has  lapsed  or,  if  an 
appeal  has  been  filed,  a  final  order  has 
been  issued. 

(2)  For  purposes  of  this  subpart,  the 
term  "significantly  changed 
circumstances"  shall  mean — 

(i)  The  discovery  of  material  facts  that 
were  not  known  or  could  not  have  been 
known  at  the  time  of  the  proceeding  and 
action  upon  which  the  appUcation  is 
based; 

(ii)  The  discovery  of  a  law,  rule, 
regulation,  order  or  decision  on  appeal 
or  exception  that  was  in  effect  at  the 
time  of  the  proceeding  upon  which  the 
application  is  based  and  which,  if  such 
had  been  made  known  to  the  OHA, 
would  have  been  relevant  to  the 
proceeding  and  would  have 
substantially  altered  the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  an  outstanding  and 
continuing  order  of  the  OHA  affecting 
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the  appUcant  was  issued,  which  change 
has  occurred  during  the  interval 
between  issuance  of  such  order  and  the 
date  of  the  appUcation  and  was  caused 
by  forces  or  circumstances  beyond  the 
control  of  the  applicant. 

11003.56    Oaclakm  and  Ordw. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 
the  proceeding,  the  OHA  shall  issue  a 
Decision  and  Order  granting  or  denying 
the  appUcation. 

(b)  The  Decision  and  Order  shall 
include  a  written  statement  setting  forth 
the  relevant  facts  and  the  legal  basis  of 
the  Decision  and  Order.  When 
appropriate,  the  Decision  and  Order 
shall  state  that  it  is  a  final  order  of 
which  the  applicant  may  seek  judicial 
review. 

(c)  The  OHA  shall  serve  a  copy  of  the 
Decision  and  Order  upon  the  applicant, 
any  other  person  who  participated  in 
the  proceeding  and  upon  any  other 
person  readily  identifiable  by  the  OHA 
as  one  who  is  aggrieved  by  such 
Decision  and  Order. 

Sut)f>art  F — Conferences  and  Hearings 

S  1003.60    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  requesting  and 
conducting  an  OHA  conference  or 
hearing.  Such  proceedings  shall  be 
convened  in  the  discretion  of  the  OHA. 
consistent  with  OHA  requirements. 

i  1003.61    Conferences. 

(a)  The  OHA  in  its  discretion  may 
direct  that  a  conference  be  convened,  on 
its  own  initiative  or  upon  request  by  a 
person,  when  it  appears  that  such 
conference  will  materially  advance  the 
proceeding.  The  determination  as  to 
who  may  attend  a  conference  convened 
imder  this  subpart  shall  be  in  the 
discretion  of  the  OHA,  but  a  conference 
will  usually  not  be  open  to  the  pubUc. 

(b)  A  conference  may  be  requested  in 
connection  with  any  proceeding  of  the 
OHA  by  any  person  who  would  be 
aggrieved  by  that  proceeding.  The 
request  may  be  made  in  writing  or 
verbally,  but  must  include  a  specific 
showing  as  to  why  such  conference  will 
materially  advance  the  proceeding.  The 
request  shall  be  addressed  to  the  OHA, 
as  provided  in  §  1003.11. 

(c)  A  conference  may  only  be 
convened  after  actual  notice.of  the  time, 
place  and  nature  of  the  conference  is 
provided  to  the  person  who  requested 
the  conference. 

(d)  When  a  conference  is  convened  in 
accordance  with  this  section,  each 
person  may  present  views  as  to  the 


issues  involved.  Dociunentary  evidence 
may  be  presented  at  the  conference,  but 
will  be  treated  as  if  submitted  in  the 
regular  course  of  the  proceeding.  A 
transcript  of  the  conference  will  not 
usually  be  prepared.  However,  the  OHA 
in  its  discretion  may  have  a  verbatim 
transcript  prepared. 

(e)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a 
proceeding,  there  will  be  no  formal 
reports  or  findings  unless  the  OHA  in  its 
discretion  determines  that  such  would 
be  advisable. 

$1003.62    Hearings. 

(a)  The  OHA  in  its  discretion  may 
direct  that  a  hearing  be  convened  on  its 
own  initiative  or  upon  request  by  a 
person,  when  it  appears  that  such 
hearing  will  materially  advance  the 
proceeding.  All  hearings  convened 
pursuant  to  this  subpart  shall  be 
conducted  by  the  Director  of  the  OHA 
or  his  designee.  The  determination  as  to 
who  may  attend  a  hearing  convened 
under  this  subpart  shall  be  in  the 
discretion  of  OHA.  Hearings  will  be 
open  to  the  public,  but  may  be  closed 

at  the  discretion  of  OHA  if  the  reason  is 
put  in  the  record. 

(b)  A  hearing  may  be  requested  by  an 
applicant,  appellant,  or  any  other 
person  who  would  be  aggrieved  by  the 
OHA  action  sought.  The  request  shall  be 
in  writing  and  shall  include  a  specific 
showing  as  to  why  such  hearing  will 
materially  advance  the  proceeding.  The 
request  shall  be  addressed  to  the  OHA 
at  the  address  provided  in  §  1003.11. 

(c)  A  hearing  may  be  convened  only 
after  actual  notice  of  the  time,  place, 
and  nature  of  the  hearing  is  provided 
both  to  the  applicant  or  appellant  and 
to  any  other  person  readily  identifiable 
by  the  OHA  as  one  who  would  be 
aggrieved  by  the  OHA  action  involved. 
The  notice  shall  include,  as  appropriate: 

(1)  A  statement  that  such  person  may 
participate  in  the  hearing;  or 

(2)  A  statement  that  such  person  may 
request  a  separate  conference  or  hearing 
regarding  the  application  or  appeal. 

(d)  When  a  hearing  is  convened  in 
accordance  with  this  section,  each 
person  may  present  views  as  to  the  issue 
or  issues  involved.  Documentary 
evidence  may  be  presented  at  the 
hearing,  but  will  be  treated  as  if 
submitted  in  the  regular  course  of  the 
proceeding.  A  transcript  of  the  hearing 
will  be  prepared. 

(e)  If  material  factual  issues  remain  in 
dispute  after  an  application  or  appeal 
has  been  filed,  the  Director  of  the  OHA 
or  his  designee  may  issue  an  order 
convening  an  evidentiary  hearing  in 
which  witnesses  shall  testify  imder 
oath,  subject  to  cross-examination,  for 


the  record  and  in  the  presence  of  a 
Presiding  Officer.  A  Motion  for 
Evidentiary  Hearing  should  specify  the 
type  of  witness  or  witnesses  whose 
testimony  is  sought,  the  scope  of 
questioning  that  is  anticipated,  and  the 
relevance  of  the  questioning  to  the 
proceeding.  A  motion  may  be 
siunmarily  denied  for  lack  of  sufficient 
specificity,  because  an  evidentiary 
hearing  would  place  an  undue  burden 
on  another  person  or  the  DOE,  or 
because  an  evidentiary  hearing  would 
cause  undue  delay. 

(f)  A  Motion  for  Evidentiary  Hearing 
must  be  served  on  any  person  from 
whom  information  is  sought  and  on 
parties  to  the  underljring  administrative 
action.  Any  person  who  wishes  to 
respond  to  a  Motion  for  Evidentiary 
Hearing  must  do  so  within  ten  days  of 
service. 

(g)  In  reaching  a  decision  with  respect 
to  a  request  for  a  hearing  or  motion  filed 
under  this  subpart,  the  OHA  shall 
consider  all  relevant  information  in  the 
record.  If  an  order  is  issued  granting  a 
hearing  or  evidentiary  hearing,  in  whole 
or  in  part,  the  order  shall  specify  the 
parties,  any  limitations  on  the 
participation  of  a  party,  and  the  issues 
to  be  considered.  An  order  of  the  OHA 
issued  under  this  section  is  an 
interlocutory  order  which  is  subject  to 
further  administrative  review  or  appeal 
only  upon  issuance  of  a  final  Decision 
and  Order  in  the  proceeding  concerned. 

(h)  At  any  evidentiary  hearing,  the 
parties  shall  have  the  opportunity  to 
present  material  evidence  that  directly 
relates  to  a  particular  issue  set  forth  for 
hearing.  The  Presiding  Officer  may 
administer  oaths  or  affirmations,  rule  on 
objections  to  the  presentation  of 
evidence,  receive  relevant  material, 
require  the  advance  submission  of 
dociunents  offered  as  evidence,  dispose 
of  procedural  requests,  determine  the 
format  of  the  hearing,  modify  any  order 
granting  a  Motion  for  Evidentiary 
Hearing,  direct  that  written  motions, 
documents  or  briefs  be  filed  with 
respect  to  issues  raised  during  the 
course  of  the  hearing,  ask  questions  of 
witnesses,  issue  subpoenas,  direct  that 
dociunentary  evidence  be  served  upon 
other  parties  (under  protective  order  if 
such  evidence  is  deemed  confidential) 
and  otherwise  regulate  the  conduct  of 
the  hearing. 

Subpart  G — Private  Grievances  and 
Redress 

§  1003.70    Purpose  and  scope. 

The  OHA  shall  receive  and  consider 
petitions  that  seek  special  redress  relief 
or  other  extraordinary  assistance  as 
provided  for  in  the  Federal  Energy 


Administration  Act  of  1974,  Section  21 
(15  U.S.C.  780),  apart  trom  or  in 
addition  to  the  other  proceedings 
described  in  this  part.  This  subpart  may 
also  apply  if  cross  referenced  in  another 
DOE  rule  or  regulation,  or  in  a  EXDE 
delegation  of  authority.  Petitions  under 
this  subpart  shall  include  those  seeking 
special  assistance  based  on  an  assertion 
that  DOE  is  not  complying  with  its 
rules,  regulations,  or  orders. 

§1003.71    Who  may  file. 

Any  person  may  file  a  petition  under 
this  subpart  who  is  adversely  affected 
by  any  DOE  rule,  regulation  or  order 
subject  to  15  U.S.C.  780  or  who  is  so 
authorized  by  a  program  rule  or 
regulation  or  a  E)OE  delegation  of 
authority. 

§1003.72    What  to  file. 

The  person  seeking  relief  under  this 
subpart  shall  file  a  "Petition  for  Special 
Redress  or  Other  Relief,"  which  shall  be 
clearly  labeled  as  such  both  on  the 
petition  and  on  the  outside  of  the 
envelope  in  which  it  is  transmitted,  and 
shall  be  in  writing.  The  general  filing 
requirements  stated  in  §  1003.9  shall  be 
complied  with  in  addition  to  the 
requirements  stated  in  this  subpart. 

§1003.73    Where  to  file. 

A  petition  shall  be  filed  with  the  OHA 
at  the  address  provided  in  §  1003.11. 

§1003.74    Notice. 

(a)  The  person  filing  the  petition, 
except  a  petition  that  asserts  that  the 
DOE  is  not  complying  with  agency 
rules,  regulations,  or  orders,  shall  send 
by  United  States  mail  a  copy  of  the 
petition  and  any  subsequent 
amendments  or  other  documents 
relating  to  the  petition,  or  a  copy  from 
which  confidential  information  has 
been  deleted  in  accordance  with 

§  1003.9(f),  to  each  person  who  is 
reasonably  ascertainable  by  the 
petitioner  as  a  person  who  would  be 
aggrieved  by  the  OHA  action  sought. 
The  copy  of  the  petition  shall  be 
accompanied  by  a  statement  that  the 
person  may  submit  comments  regarding 
the  petition  to  the  OHA  within  10  days. 
The  copy  filed  with  the  OHA  shall 
include  certification  that  the 
requirements  of  this  paragraph  have 
been  complied  with  and  shall  include 
the  names  and  addresses  of  each  person 
to  whom  a  copy  of  the  petition  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the 
petitioner  determines  that  compliance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  petitioner  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 


to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify;  and 

(2J  Include  with  the  petition  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent. 

(3)  The  OHA  may  require  the 
petitioner  to  provide  additional  or 
alternative  notice,  or  may  determine 
that  the  notice  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  would  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  petition  will  be 
accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  regarding  a 
petition  filed  imder  his  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information 
has  been  deleted  in  accordance  with 

§  1003.9(f),  to  the  petitioner.  The  person 
shall  certify  to  the  OHA  that  he  has 
complied  with  the  requirements  of  this 
paragraph.  The  OHA  may  notify  other 
persons  participating  in  the  proceeding 
of  such  comments  and  provide  an 
opportunity  for  such  persons  to 
respond. 

§1003.75    Contents. 

The  petition  shall  contain  a  full  and 
complete  statement  of  all  relevant  facts 
pertaining  to  the  circumstances,  act  or 
transaction  that  is  the  subject  of  the 
petition  and  to  the  OHA  action  sought. 
Such  facts  shall  include,  but  not  be 
limited  to,  the  names  and  addresses  of 
all  affected  persons  (if  reasonably 
ascertainable);  a  complete  statement  of 
the  business  or  other  reasons  that  justify 
the  act  or  transaction,  if  applicable;  a 
description  of  the  act  or  transaction,  if 
applicable;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  a  full  discussion  of 
the  pertinent  provisions  and  relevant 
facts  contained  in  the  documents 
submitted  with  the  petition,  and  an 
explanation  of  how  the  petitioner  is 
aggrieved  by  DOE's  position.  Copies  of 
all  contracts,  agreements,  leases, 
instruments,  and  other  documents 
relevant  to  the  petition  shall  be 
submitted  to  the  OHA  upon  its  request. 

§  1003.76    OHA  evaluation  of  request 

(a)  (1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  a 
petition  and  utilize  in  its  evaluation  any 
relevant  facts  obtained  by  such 
investigation.  The  OHA  may  soUcit  and 


accept  submissions  bom  third  persons 
relevant  to  any  petition  provided  that 
the  petitioner  is  afi^orded  an  opportunity 
to  respond  to  all  third  person 
submissions.  In  evaluating  a  petition, 
the  OHA  may  consider  any  other  source 
of  information.  The  OHA  on  its  own 
initiative  may  convene  a  conference,  if, 
in  its  discretion,  it  considers  that  such 
will  advance  its  evaluation  of  the 
petition. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if,  upon  request, 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  petition  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  petition  with  prejudice.  If 
the  petitioner  fails  to  provide  the  notice 
required  by  §  1003.74,  the  OHA  may 
dismiss  the  petition  without  prejudice. 

(b)  (1)  The  OHA  will  dismiss  without 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Relief '  if  it  determines  that 
another  more  appropriate  proceeding  is 
provided  by  this  part. 

(2)  The  OHA  will  dismiss  with 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Refief '  filed  by  a  person  who 
has  exhausted  his  administrative 
remedies  with  respect  to  any  proceeding 
provided  by  this  part,  and  received  a 
final  order  therefrom  that  addresses  the 
same  issue  or  transaction. 

§  1003.77    Decision  and  Order. 

(a)  Upon  consideration  of  the  petition 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OHA  will  issue  a  Decision  and  Order 
granting  or  denying  the  petition. 

(b)  The  Decision  and  Order  denying 
or  granting  the  petition  shall  include  a 
written  statement  setting  forth  the 
relevant  facts  and  legal  basis  for  the 
Decision  and  Order.  Such  Decision  and 
Order  shall  state  that  it  is  a  final  order 
of  the  EKDE  of  which  the  petitioner  may 
seek  judicial  review. 

(FR  Doc.  95-6797  Filed  3-20-95:  8:45  am! 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  430,  765,  and  766 

Payments  Equal  to  Taxes  Provisions  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
As  Amended,  Interpretation  and 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 

[X3E. 

ACTION:  Final  rule;  technical 

amendments. 
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SUMMARY:  The  Department  is  amending 
four  rules  which  provide  for 
adjudications  by  the  Ofhce  of  Hearings 
and  Appeals  (OHA),  in  order  to  conform 
them  to  OHA  procedural  regulations 
contained  in  a  new  part  1003  of  chapter 
X.  being  published  elsewhere  in  this 
issue  of  the  Federal  Register.  This 
change  of  procedural  references  will  not 
substantively  affect  the  remedies 
provided  under  those  rules.  The 
Department  is  also  amending  certain 
rules  to  make  clear  its  original  intent 
that  an  appeal  must  be  taken  with  OHA 
in  order  to  exhaust  administrative 
remedies. 

EFFECTIVE  DATE:  These  rules  become 
effective  April  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  Telephone: 
202-586-2383.  hitemet: 
roger.klurfeld@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  OHA  is  a 
quasi-judicial  body  reporting  to  the 
Secretary  of  Energy.  It  is  responsible  for 
conducting  most  informal  adjudicative 
proceedings  of  DOE  where  there  is 
provision  for  separation  of  functions, 
other  than  those  which  are  subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission.  Until  today, 
procedural  regulations  governing  OHA 
practice  appeared  mainly  in  part  205  of 
title  10  of  the  Code  of  Federal 
Regulations.  Part  205.  however,  was 
designed  to  apply  to  matters  involving 
the  former  oil  price  and  allocation 
control  regulations  which  were  in  effect 
during  the  period  1973  through  January 
1981.  Because  those  oil-related 
proceedings  are  winding  down,  and  the 
OHA  is  conducting  a  variety  of  other 
informal  adjudications  for  the 
Department,  the  OHA  procediu^l 
regulations  have  been  organized  as  a 
new  part  1003  within  chapter  X  of  title 
10,  which  contains  the  general 
provisions  of  DOE  regulations.  Part  205 
will  continue  to  be  used  only  to 
adjudicate  matters  which  relate 
specifically  to  the  federal  oil 
regulations,  while  new  part  1003  will  be 
used  for  adjudicating  most  other  matters 
within  OHA's  jurisdiction. 

The  procedures  codified  in  part  1003 
become  applicable  where  program  rules 
specifically  reference  them  and  state 
that  a  member  of  the  pubUc  can  make 
a  request  for  relief  under  these  rules. 
Four  program  rules  or  regulations 
currently  reference  part  205  procedures 
where  the  new  part  1003  procediu"es 
would  be  more  appropriate. 
Accordingly.  DOE  hereby  is  updating 


those  references  as  follows.  Until  today, 
the  program  regulations  that  the 
Department  promulgated  in  the  Energy 
Conservation  Program  for  Consumer 
Products,  10  CFR  part  430,  have  stated 
that  any  person  receiving  an  order  may 
file  an  appeal  with  OHA  using  that 
office's  appellate  rules  provided  in  10 
CFR  part  205.  subpart  H.  See  10  CFR 
430.27(n).  This  provision  is  updated  to 
reference  the  new  appeals  procedure  in 
10  CFR  part  1003.  subpart  C.  The  same 
change  is  made  in  program  regulations 
contained  in  10  CFR  part  765 
(Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites)  and  10  CFR  part  766 
(Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund;  Procedures 
for  Special  Assessment  of  Domestic 
Utilities).  See  10  CFR  765.22(b)  and  10 
CFR  766.104(d).  Finally,  the  Department 
stated  in  implementing  the  Payments- 
Equal-to-Taxes  (PETT)  provisions  of  the 
Nuclear  Waste  Policy  Act  of  1982.  as 
amended,  that  an  entity  may  file  an 
appeal  with  OHA  of  a  DOE  PETT 
determination  using  the  OHA's  10  CFR 
part  205,  subpart  H  appellate  rules.  See 
Payments-Equal-To-Taxes  Provisions  of 
the  Nuclear  Waste  Pohcy  Act  of  1982, 
as  Amended,  Interpretation  and 
Procedures,  as  published  in  the  Federal 
Register  on  August  27, 1991  (56  FR 
42314).  The  reference  on  page  42319. 
colimin  2.  of  that  notice  to  "10  CFR  part 
205  subpart  H"  is  hereby  changed  to  "10 
CFR  part  1003,  subpart  C."  Therefore, 
persons  following  procedures  for  the 
PETT  provisions  should  now  refer  to  10 
CFR  part  1003,  subpart  C. 

The  procedural  rules  contained  in  the 
new  10  CFR  part  1003,  subpart  C, 
correspond  to  nearly  identical 
procedural  rules  contained  in 
previously  applicable  10  CFR  part  205, 
subpart  H.  TTius,  the  foregoing 
conforming  amendments  adopted  today 
merely  change  the  procedural  references 
and  do  not  substantively  affect  the 
remedies  available  to  aggrieved  parties 
under  the  affected  program  rules. 

It  has  always  been  the  intent  of  EXDE 
to  require  parties  to  pursue  an 
administrative  appeal  prior  to  seeking 
judicial  review.  The  Supreme  Coiul  has 
interpreted  section  10(c)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  704)  to  provide  that,  with  respect 
to  actions  brought  xmder  the  APA,  an 
administrative  appeal  is  a  prerequisite 
to  judicial  review  only  when  expressly 
required  by  statute  or  when  an  agency 
rule  requires  appeal  before  review  and 
the  administrative  action  is  made 
inoperative  pending  that  review.  Darby 
V.  Cisneros.  113  S.  Ct.  2539, 125  L.  Ed. 
2d  113  (1993).  Accordingly,  the 
E)epartment  is  also  amending  two 


program  rules  to  make  clear  its  original 
intent  that  a  person  who  receives  an 
order  from  program  officials  must  file  an 
appeal  with  OHA  and  await  the 
issuance  of  an  order  granting  or  denying 
the  appeal  in  order  to  exhaust 
administrative  remedies.  The  two 
programs  are  10  CFR  part  430  regarding 
consiuner  products  and  PETT 
determinations  under  the  Nuclear  Waste 
Pohcy  Act  of  1982.  With  respect  to  the 
rule  on  PETT  determinations,  as 
published  in  the  Federal  Register  on 
August  27. 1991  (56  FR  42314).  the 
phrase  on  page  42319.  coliunn  2.  that 
"Appeals  may  be  filed  with  the  Office 
of  Hearings  and  Appeals  (OHA)"  is 
modified  to  read  "In  order  to  exhaust 
administrative  remedies,  appeals  must 
be  filed  with  the  Office  of  Hearings  and 
Appeals  (OHA)".'  The  specific  changes 
to  part  430  are  set  forth  later  in  this 
notice. 

Finally,  a  slight,  nonsubstantive 
styhstic  change  is  made  in  part  765. 

List  of  Subjects 

10  CFR  Part  430 

Administrative  Practice  and 
Procedure.  Energy  Conservation. 
Household  AppUances. 

10  CFR  Part  765 

Radioactive  materials,  Reclamation, 
Reporting  and  recordkeeping 
requirements,  Uraniiun. 

10  CFR  Part  766 

Confidential  Business  Information, 
Electric  Power  Rates.  Electric  UtiUties, 
Nuclear  Materials.  Radioactive 
Materials,  Reclamation,  Reporting  and 
Recordkeeping  Requirements,  Uraniiun, 
Waste  Treatment  and  Disposal. 

Issued  in  Washington,  DC  on  March  14, 
1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  parts  430,  765  and 
766  are  amended  as  set  forth  below: 


■  The  affected  provision  in  the  PETT  rule,  with  all 
changes  made  today,  now  reads: 

D.  Appeals  Process 

An  appeals  process  is  available  for  those 
jurisdictions  which  are  challenging  the  original 
DOE  determination  related  to  PETT.  In  order  to 
exhaust  administrative  remedies,  appeals  must  be 
filed  with  the  OfRce  of  Hearings  and  Appeals 
(OHA),  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585.  The  appeal  must  be  filed  within  45  days 
from  the  date  of  issuance  of  an  original  DOE 
determination  related  to  PETT.  Appeals  will  be 
governed  by  procedures  set  forth  in  10  CFR  part 
1003.  subpart  C.  (56  FR  at  42319.1 


PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309. 
§430.27    [Amended] 

2.  Section  430.27(n)  is  amended  by 
adding  at  the  begimiing  of  the  paragraph 
the  phrase  "In  order  to  exhaust 
administrative  remedies,",  by  revising 
the  word  "may"  to  read  "must",  and  by 
revising  the  reference  to  "10  CFR  part 
205,  subpart  H"  to  read  "10  CFR  part 
1003. subpart  C". 


PART  765— REIMBURSEMENT  FOR 
COSTS  OF  REMEDIAL  ACTION  AT 
ACTIVE  URANIUM  AND  THORIUM 
PROCESSING  SITES 

3.  The  authority  citation  for  part  765 
continues  to  read  as  follows: 

Authority:  Sections  1001-1004  of  Pub.  L. 
No.  102-486,  106  Stat.  2776  (42  U.S.C.  2296a 
etseq.) 

4.  Section  765.22(b)  (third  sentence)  is 
revised  to  read  as  follows: 

§765.22    Appeals  procedures. 

(a)*  *  • 

(b)  *  *  *  Appeals  must  comply  with 
the  procediues  set  forth  in  10  CFR  part 
1003,  subpart  C.  *  *  * 


PART  766— URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMISSIONING  FUND; 
PROCEDURES  FOR  SPECIAL 
ASSESSMENT  OF  DOMESTIC 
UTILITIES 

5.  The  authority  citation  for  part  766 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201,  2297g,  2297g- 
1.  2297g-2.  7254. 

§766.104    [Amended] 

6.  Section  766.104(d)  (second 
sentence)  is  amended  by  revising  "10 
CFR  part  205.  subpart  H"  to  read  "10 
CFR  part  1003.  subpart  C". 

[FR  Doc.  95-6798  Filed  3-20-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Doclwt  No.  EE-RM-95-110] 

Alternative  Fuel  Transportation 
Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 

summary:  The  Department  of  Energy 
(DOE).  Office  of  Energy  Efficiency  and 
Renewable  Energy  is  proposing  rules  for 
implementation  of  the  State  and  Local 
Incentives  Program.  Under  this  Program 
DOE  may  grant  financial  assistance  to 
States  for  projects  in  DOE  approved 
State  plans  to  promote  use  of  alternative 
fuels  and  alternative  fueled  vehicles. 
DATES:  Written  comments  (six  copies 
and,  if  possible,  a  computer  disk)  on  the 
proposed  rule  must  be  received  by  DOE 
on  or  before  May  22,  1995.  Oral  views, 
data,  and  argimients  may  be  presented 
at  a  public  hearing  which  is  scheduled 
as  follows: 

1.  May  1,  1995,  9  a.m..  U.S. 
Department  of  Energy.  Forrestal 
Building,  Room  lE-245,  1000 
Independence  Avenue.  SW, 
Washington,  D.C. 

Requests  to  speak  at  the  hearing 
should  be  received  by  DOE  no  later  than 
4  p.m.  on  April  27,  1995.  The  length  of 
each  oral  presentation  is  limited  to  10 
minutes. 

ADDRESSES:  All  written  comments  (six 
copies),  and  requests  to  speak  at  a 
public  hearing,  are  to  be  submitted  to: 
U.S.  Department  of  Energy.  Office  of 
Energy  Efficiency  and  Renewable 
Energy.  EE-33,  Docket  Number  EE-RM- 
95-110,  1000  Independence  Ave.,  SW, 
Washington,  DC  20585,  telephone 
number  (202)  586-3012. 

Copies  of  the  hearing  transcript  and 
written  comments  may  be  inspected  and 
photocopied  in  the  DOE  Freedom  of 
Information  Reading  Room,  Room  lE- 
190,  (202)  586-6020,  between  the  hours 
of  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
For  more  information  concerning  public 
comment  on  this  proposed  rulemaking, 
see  section  III  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Mallgrave,  Office  of  Alternative 
Fuels,  Office  of  Transportation 
Technologies.  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy,  Mail  Stop  EE-33,  50-086, 


Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202) 586-8077. 

Vivian  Lewis,  Office  of  General  Counsel, 
Energy  Efficiency  (GC-72),  Department 
of  Energy,  Room  6B-256,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  (202)  586- 
9507. 

For  information  concerning  the  public 
hearings  and  procedures  concerning 
written  comments:  Ms.  Andi  Kasarsky, 
(202) 586-3012. 
SUPPLEMENTARY  INFORMATION:    ^ 

I.  Introduction 

n.  Section-By-Section  Analysis 

ni.  Opportunity  for  Public  Comment 

IV.  Review  Under  Executive  Order  12612 

V.  Review  under  Executive  Order  12778 

VI.  Review  under  Executive  Order  12866 

VII.  Review  Under  the  Regulatory  Flexibility 
Act 

Vni.  Review  Under  the  Paperwork  Reduction 
Act 

IX.  Review  Under  the  National 

Environmental  Policy  Act 

X.  Review  By  Other  Federal  Agencies 

XI.  List  of  Subjects 

XII.  The  Catalog  of  Federal  Domestic 
Assistance 

L  Introduction 

Pursuant  to  Title  IV,  section  409  of 
the  Energy  Pohcy  Act  of  1992  (the  Act) 
(Pub.  L.  102-486),  42  U.S.C.  13235,  this 
proposed  rule  will  establish  the  State 
and  Local  Incentives  Program,  a 
financial  assistance  program,  under 
which  DOE  will  consider  applications 
to  support  projects  included  in  State 
plans.  The  proposed  rule  sets  forth 
guidelines  for  participating  States  to 
follow  in  developing  State  plans.  These 
plans  will  show  how  States  intend  to 
meet  the  Program's  primary  goals  of 
accelerating  the  introduction  and  use  of 
alternative  fuels  and  substantial 
numbers  of  alternative  fueled  vehicles 
(AFV)  by  the  year  2000.  The  proposed 
rule  establishes  grant  application 
procedures  and  evaluation  criteria. 
Participating  States  may  also  subaward 
to  local  government  entities  or  the 
private  sector  to  assist  in  the 
implementation  of  projects  within  an 
approved  plan. 

At  the  beginning  of  each  fiscal  year, 
DOE  will  publish  a  notice  in  the  Federal 
Register  and  send  a  letter  and  a  copy  of 
the  notice  to  the  Governor  of  each  State 
announcing  the  availability  of  funds. 
These  notices  will  invite  each  Governor 
to  submit  to  DOE  a  State  plan,  or  an 
amendment  to  a  previously  approved 
plan,  and  apply  for  financial  assistance 
to  carry  out  the  plan. 

Pursuant  to  the  Act,  participating 
States  must  provide  at  least  20  percent 
of  the  estimated  cost  of  the  activities 
under  their  program,  although  the 


selection  criteria  will  reward  proposals 
with  higher  levels  of  cost  sharing.  This 
minimum  cost  sharing  requirement  may 
be  met  with  in-kind  services  and  cost 
contributions  by  other  public  and 
private 'entities  that  commit  to  a  State 
plan.  Upon  review  and  approval  of  the 
plan  by  DOE,  Federal  assistance  may  be 
provided  to  the  State.  This  assistance 
may  be  in  the  form  of  grants  of  up  to 
80%  of  the  costs  of  implementing  a 
plan's  project(s),  information,  and 
technical  assistance. 

DOE  will  competitively  evaluate 
proposed  projects  included  in  approved 
State  plans  against  criteria  described  in 
this  notice,  including  projected  energy- 
related  benefits,  as  measured  by  the 
amount  of  conventional  motor  fuel  that 
may  be  displaced  by  the  use  of 
alternative  fuels,  and  the  projected 
number  of  registered  alternative  fueled 
vehicles  as  a  percentage  of  all  registered 
vehicles  as  of  December  31,  2000.  No 
State  will  receive  more  than  one  grant 
per  year.  A  grant  may,  however,  cover 
more  than  one  project.  No  award  shall 
exceed  10  percent  of  the  total  fiscal  year 
funding  for  this  program.  All  project 
periods  must  be  consistent  with  the 
goals  stated  in  a  State  plan  and  may  not 
'extend  beyond  the  end  of  the  year  2000. 

The  Department  has.  in  another  notice 
of  proposed  rulemaking,  published  on 
February  28, 1995  (60  FR  10970), 
proposed  to  establish  rules  concerning 
alternative  fueled  vehicles  in  part  490  of 
title  10  of  the  Code  of  Federal 
Regulations.  This  proposed  rule  would 
add  subpart  B  to  the  proposed  part  490. 

n.  Section-By-Section  Analysis 

This  part  of  the  Supplementary 
Information  discusses  those  provisions 
of  the  proposed  regulations  that  are  not 
self-explanatory. 

Proposed  Section  490.101     Definitions 

Some  of  the  terms  used  in  this 
proposed  rule  will  be  defined  in  a 
general  definition  section  for  part  490  to 
be  codified  in  10  CFR  490.2.  Those 
definitions  are  proposed  in  a  Federal 
Register  notice  dated  February  28, 1995. 

Ine  proposed  definition  for  "life 
cycle"  is  based  on  DOE's  interpretation 
of  the  statutory  provision  which 
contains  this  phrase.  Section 
409(b)(2)(A)  of  the  Act  provides  that  in 
approving  a  State  plan  and  determining 
the  amount  of  financial  assistance,  if 
any,  to  be  awarded,  DOE  must  take  into 
account,  among  other  factors,  an 
estimate  of  energy-related  and 
environment-related  impacts,  on  a  life 
cycle  basis,  of  the  introduction  and  use 
of  alternative  fueled  vehicles  included 
in  the  State  plan,  compared  to 
conventioned  motor  vehicles.  DOE  is 


proposing  to  define  the  "Ufe  cycle"  of 
an  alternative  fueled  vehicle  as  the  time 
from  the  date  the  vehicle  is  registered  by 
the  State's  motor  vehicle  agency  as  an 
alternative  fueled  vehicle,  and  ending 
when  the  vehicle  is  no  longer  registered 
as  an  alternative  fueled  vehicle.  Because 
of  the  critical  natuure  of  a  "life  cycle 
basis"  and  how  it  will  impact  on  the 
evaluation  of  State  plans  and  the 
projects  within  the  State  plans,  DOE 
invites  comments  on  this  definition. 

Proposed  Section  490. 102    Who  May 
Apply 

The  proposed  rule  would  require  any 
application  for  financial  assistance  and 
State  plan  submission  to  be  submitted 
by  the  chief  executive  of  a  State.  Such 
submissions  are  optional  to  the  States, 
but  any  submission  must  comply  with 
the  requirements  of  this  subpart. 

Proposed  Section  490.103     When  and 
Where  To  Apply 

The  deadline  date  for  submission  of 
State  plans  to  DOE  may  vary  from  year 
to  year,  depending  upon  the  availability 
of  funding.  Normally  funding  is  made 
available  at  the  beginning  of  a  fiscal  year 
which  commences  October  1  of  each 
year.  Each  year,  after  funding  has  been 
appropriated  by  Congress,  DOE  is 
proposing  to  announce  the  submission 
deadline  in  a  Federal  Register  notice, 
and  a  letter  to  the  Governor  of  each 
State,  identifying  the  amount  of  funding 
available,  as  well  as  providing  the 
address  to  which  submissions  may  be 
sent. 

Proposed  Section  490.104    Content  of 
State  Plans 

In  paragraph  (a)  of  this  section,  EXDE 
is  proposing  to  require  that  the  State 
plan  include  the  name  and  description 
of  the  lead  organization  designated  to  be 
responsible  for  implementing  the  plan 
and  administering  any  grant  awarded. 
EKDE  needs  this  information  to  ensure 
that  it  will  be  deaUng  with  the  proper 
State  authority. 

Paragraph  (c)  sets  forth  the  primary 
goals  of  the  Program  which  are  to 
substantially  increase,  by  the  year  2000, 
the  number  of  alternative  fueled 
vehicles  registered  in  the  State  and  the 
number  of  alternative  fuel  refueling 
facilities  hcensed  for  operation.  Each 
State  plan  must  provide  detailed 
descriptions  as  to  how  these  goals  are  to 
be  achieved. 

With  the  exception  of  proposed 
paragraph  (d)(ll),  all  of  the  mandatory 
analyses  set  forth  in  paragraph  (d)  are 
statutorily  required. 

Paragraph  (a)(5),  which  corresponds 
to  section  409(a)(3)(E)  of  the  Act, 
requires  a  State  plan  to  describe  how  the 


State  treats  the  sales  of  alternative  fuels 
for  use  in  alternative  fueled  vehicles. 
This  information  will  be  helpful  to  DOE 
in  determining  whether  the.State's 
methods  of  treating  the  sales  of 
alternative  fuels  will  actually  increase 
the  use  of  alternative  fuels.  If  these 
methods  are  effective,  DOE  will  share 
this  information  with  all  the  States  in  an 
annual  report  which  will  be  sent  both  to 
Congress  and  the  Governor  of  each 
State. 

Proposed  paragraph  (d)(8)  requires, 
consistent  with  section  409(a)(3)(I)  of 
the  Act,  that  the  plan  identify  any 
existing  State  laws  or  regulations, 
including  traffic  safety  prohibitions,  that 
would,  imless  amended,  impede  the 
implementation  of  the  goals  of  this 
Program.  The  plan  must  describe  how 
the  State  intends  to  resolve  such 
impediments. 

Paragraph  (d)(9),  which  corresponds 
to  section  409(a)(3)(J)  of  the  Act,  asks 
States  to  describe  the  services  provided 
by  municipal,  county,  and  regional 
transit  authorities.  TTiis  requirement  is 
important  because  DOE  is  interested  in 
knowing  how  States  will  coordinate 
with  other  governmental  entities  in 
carrying  out  a  State  plan.  To  accelerate 
the  use  of  alternative  fueled  vehicles, 
there  must  be  adequate  refueling 
facilities.  Coordination  and  cooperation 
among  the  various  governmental  entities 
within  the  States  will  be  of  great 
importance  in  facilitating  the 
availability  of  alternative  fuels  in  areas 
where  alternative  fueled  vehicles 
operate. 

Proposed  paragraph  (d)(ll)  also 
provides  that  each  State  plan  shall 
consider  participation  in  DOE's  Clean 
Cities  Program.  The  Clean  Cities 
Program  provides  an  opportunity  for 
States  to  get  more  involved  in 
coordinating  with  other  States  as  well  as 
with  alternative  fuel  providers,  local 
governments,  vehicle  manufacturers, 
and  others.  The  Clean  Cities'  goals  are 
to  put  into  operation  250,000  new 
alternative  fueled  vehicles  and  500  to 
1000  refueling  stations  in  50  cities  by 
1996.  As  of  January,  1995,  34  cities  in 
21  States  are  participating  in  the  Clean 
Cities  Program.  For  information  on  the 
Clean  Cities  Program,  please  write  to 
Department  of  Energy,  Clean  Cities 
Program,  EE-33, 1000  hidependence 
Avenue.  SW.,  Washington,  DC  20585, 
202-586-1885. 

Proposed  Section  490.105    State  Plan 
Amendments 

Subsequent  to  an  initial  award  imder 
this  subpart,  a  State  may.  with  DOE 
approval,  amend  a  plan  with  updated 
information.  A  State  must  submit  an 
amendment  to  a  proposed  plan  if  any  of 


the  previously  submitted  information 
corresponding  to  paragraphs  (e),  (f),  and 
(g)  of  proposed  §  490.104  has  changed. 

Proposed  Section  490.106    Review  of 
Assistance  Applications 

DOE  is  proposing  in  paragraph  (e)  of 
section  490.106  to  competitively 
evaluate  proposed  projects  in  approved 
plans  against  specified  criteria  listed  in 
descending  order  of  importance.  The 
most  important  proposed  criterion  as  set 
forth  in  paragraph  (e)(1)  is  the  projected 
energy-related  benefits,  per  dollar 
expended,  that  may  be  achieved  through 
the  use  of  alternative  fuels  from  the  start 
of  the  program  through  December  31, 
2000.  DOE  is  proposing  that  energy- 
related  benefits,  be  measured  on  a  Ufe 
cycle  basis  through  the  use  of 
alternative  fueled  vehicles,  by  the 
amount  of  conventional  motor  fuel  that 
is  displaced  by  alternative  fuels.  The 
calculation  of  displacement  may  be 
denominated  in  gallons,  British  thermal 
units  (Btus)  or  any  other  appropriate 
method.  For  DOE  to  evaluate  the  energy 
benefits  of  a  proposed  project,  it  is 
important  that  the  State  indicate  the 
degree  to  which  alternative  fuels  will 
actually  be  used  by  alternative  fueled 
vehicles.  For  projects  that  provide  for 
dedicated  alternative  fueled  vehicles  to 
be  placed  into  use,  alternative  fuel  use 
is  assumed  and  no  further 
demonstration  is  needed.  For  projects 
that  include  vehicles  capable  of 
operating  on  gasoline  or  diesel,  as  well 
as  alternative  fuel,  estimates  of  the 
actual  alternative  fuel  use  must  be 
specified,  accompanied  by  information 
about  measures  to  reaUze  such  levels  of 
use.  The  energy  related  benefits  are 
proposed  to  be  included  in  the  aimual 
report  that  participating  States  must 
submit  to  DOE  as  provided  in  proposed 
section  490.110. 

The  energy  related  benefit  is  the 
highest  ranked  criterion  used  to 
evaluate  proposed  projects  in  State 
plans.  DOE  welcomes  and  encourages 
comments  on  the  proposed  measure,  or 
anyothers  that  are  recommended. 

■rhe  second  most  important  criterion 
as  proposed  in  paragraph  (e)(2)  is  the 
projected  number  of  alternative  fueled 
vehicles  as  a  percentage  of  vehicles 
registered  in  the  State  as  of  December 
31,  2000. 

Proposed  §  490.104(g)  reflects  the 
statutory  requirement  that  DOE  shall  not 
approve  a  State  plan  imless  the  State 
agrees  to  contribute  at  least  20  percent 
of  the  cost  of  plan  projects.  In  addition, 
DOE  is  proposing  in  paragraph  (e)(3) 
that  the  third  most  important  criterion 
in  evaluating  proposed  projects  is  the 
extent  of  cost  sharing  in  excess  of  the 
minimum  20  percent  cost  share  and  the 
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level  of  actual  non-Federal  outlays 
rather  than  in-kind  contributions.  Cost 
sharing  may  come  from  any  non-Federal 
source,  private  or  pubUc.  The  additional 
cost  shjiring  will  enable  DOE  to  stretch 
scarce  appropriations  to  cover  more 
projects. 

The  fourth  most  important  criterion, 
as  proposed  in  paragraph  (e)(4),  would 
be  the  projected  environmental  benefits 
derived  as  of  December  31.  2000 
through  the  use  of  alternative  fueled 
vehicles.  Enviroimiental  benefits  in  this 
context  are  most  appropriately  based  on 
reductions  of  exhaust,  evaporative  and 
greenhouse  gas  emissions.  DOE  believes 
that  this  criterion  is  important  because 
use  of  alternative  fueled  vehicles  has  the 
significant  potential  for  reducing 
vehicle  emissions  such  as  hydrocarbons 
from  combustion  and  fuel  evaporation, 
and  carbon  monoxide,  nitrogen  oxides, 
and  other  pollutants  from  combustion. 
In  addition,  there  is  the  potential  of 
reducing  vehicle  emissions  of 
greenhouse  gases. 

State  plans  which  request 
consideration  under  the  environmental 
benefit  criterion  must  provide  an 
estimate  of  how  many  alternative  fueled 
vehicles  under  the  plan  will  be  certified 
to  each  of  the  Environmental  Protection 
Agency  (EPA)  clean  fuel  vehicle 
emission  standards  pursuant  to  40  CFR 
part  88.  Benefits  claimed  will  be 
evaluated  by  the  number  of  alternative 
fheled  vehicles  certified  to  the  various 
tiers  of  EPA  clean  vehicle  standards, 
such  as  low  emission,  inherently  low 
emission,  ultra-low  emission  and  zero 
emission  vehicles.  In  calculating 
environmental  benefits  to  be  derived 
from  alternative  fueled  vehicles.  States 
may  want  to  refer  to  EPA's  Technical 
Report  entitled  Lifetime  Emissions  for 
Clean  Fuel  Fleet  Vehicles,  dated 
October  1993. 

DOE  is  proposing  that  a  report, 
entitled  Emissions  of  Greenhouse  Gases 
from  the  Use  of  Transportation  Fuels 
and  Electricity  by  M.  A.  DeLuchi,  dated 
November  1991  and  amended  by  letter 
April  22, 1992,  serve  as  the  basis  for  the 
calculation  of  greenhouse  gas  emissions. 
This  report  was  prepared  for  the  Center 
for  Transportation  Research,  Energy 
Systems  Division,  Argonne  National 
Laboratory.  It  is  available  to  the  pubhc 
from  the  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
5825  Port  Royal  Road.  Springfield. 
Virginia  22161.  This  report  sets  forth  the 
total  carbon  dioxide  equivalent  grams 
per  mile  emissions,  by  fuel  and  vehicle 
type.  The  method  of  calculation  is 
simply  a  matter  of  applying  the 
estimated  number  of  miles  traveled  per 
year,  by  vehicle  and  fuel  type,  against 
the  carbon  dioxide  equivalent  grams  per 


mile.  During  the  hearings  and  sixty  day 
comment  period  DOE  urges  suggestions 
as  to  the  appropriateness  of  this  method 
and  recommendations  for  alternative 
methods. 

DOE  is  proposing  in  paragraph  (e)(5) 
that  the  fifth  most  important  criterion  be 
the  number  of  alternative  fuel  refueling 
facilities  projected  to  be  in  operation  by 
I>ecember31,2000. 

Proposed  paragraph  (e)(6)  addresses 
interstate  coordination.  DOE  is 
suggesting,  as  an  option,  that  States 
consider  coordinating  the  development 
of  alternative  fuel  rehieling  facilities 
along  interstate  highways  with  adjacent 
States,  where  applicable.  The  benefit 
from  such  coordination  would  be  to 
increase  the  potential  driving  range  of 
alternative  fueled  vehicles  and,  thereby, 
make  their  use  more  widely  feasible  and 
attractive. 

Proposed  paragraph  (e)(7)  provides 
the  seventh  criterion  which  is 
participation  in  DOE's  Clean  Cities 
Program.  Neither  paragraph  (e)(6)  nor 
(e)(7)  of  these  criteria  are  set  forth  in  the 
Act,  but  both  are  considered  very 
important  for  the  long  term  effectiveness 
of  the  program. 

The  eighth  criterion,  as  proposed  in 
paragraph  (e)(8),  deals  with  how  well  a 
State  has  implemented  its  plan  during 
the  previous  budget  period.  If  a  State 
requests  funding  for  new  projects  in  a 
subsequent  budget  period,  but  has  failed 
to  implement  its  previously  approved 
projects  in  a  timely  fashion,  the  new 
plan  may  not  receive  favorable 
consideration. 

The  ninth  and  last  criterion,  as 
proposed  in  paragraph  (e)(9),  relates  to 
the  iimovation  and  creativity  of  the 
proposed  projects.  DOE  encourages 
States  to  b<B  resourceful  in  reaching  the 
goals  and  objectives  of  this  proposed 
regulation  beyond  the  minimum 
requirements.  For  example,  the  number 
of  alternative  fueled  vehicles  that  are 
registered  in  a  State  is  a  key  element 
within  the  State  and  Local  Incentives 
Program.  Based  on  information  available 
to  DOE,  very  few  States,  if  any,  are  able 
to  distinguish  the  fuel  system  type  of 
vehicles  registered  in  the  State.  As  an 
additional  project  that  may  receive 
favorable  consideration.  States  may 
want  to  modify  their  registration  system 
so  that  alternative  fueled  vehicles  can  be 
identified.  This  kind  of  information 
would  assist  DOE  in  gathering 
information  on  the  distribution  of  each 
type  of  alternative  fueled  vehicle.  Other 
iimovative  and  creative  projects  might 
include  far-reaching  public  relations 
programs  or  information  exchange 
activities  which  encourage  local 
governments  and  the  private  sector  to 
acquire  alternative  fueled  vehicles. 


Although  Section  409  of  the  Act 
provides  for  the  use  of  financial 
assistance  to  acquire  alternative  fueled 
vehicles,  and  States  are  required  to 
acquire  a  certain  percentage  of 
alternative  fueled  vehicles  under 
Section  507(o)  of  the  Act,  States  are 
encouraged  to  develop  plans  that  would 
use  grants  for  broader  purposes.  State 
plans  will  receive  favorable 
consideration  if  they  consider 
resourceful  and  innovative  methods  of 
Increasing  alternative  fuel,  encouraging 
acquisition  of  alternative  fueled  vehicles 
by  local  governments  and  private 
parties,  and  expanding  the  alternative 
fuel  infrastructure. 

In  paragraph  (f),  DOE  is  proposing  to 
limit  the  amount  of  funding  that  any 
State  may  receive.  Based  on  prior 
experience,  DOE  does  not  expect  to  be 
able  to  provide  funding  for  each  and 
every  project  within  an  approved  plan. 
DOE.  however,  wants  to  ensure  that  as 
many  States  as  possible  participate  in 
this  Program.  Therefore,  it  is  proposed 
that,  regardless  of  the  number  of 
proposed  projects  in  an  approved  plan, 
each  State  may  not  receive  more  than 
one  grant  per  calendar  year.  The  grant 
may,  however,  cover  more  than  one 
project.  Additionally,  each  award  may 
not  exceed  10  percent  of  the  total  fiscal 
year  funding  for  the  State  and  Local 
Incentives  Program. 

Proposed  Section  490.107    Expenditure 
Limitations 

DOE  is  proposing  that  overhead  costs 
for  State  programs  be  limited  to  10 
percent  of  a  financial  award.  This  would 
include  costs  related  to  salaries,  office 
equipment,  and  library  materials.  This 
provision  is  directly  related  to  achieving 
the  overall  goal  of  this  Program — ^to 
substantially  increase  the  use  of 
alternative  hieled  vehicles  by  the  year 
2000.  It  will  ensure  that  90  percent  of 
the  funds  are  expended  on  activities  and 
project  costs  that  produce  goal-related 
results. 

Proposed  Section  490.108    De- 
Obligation  of  Funds 

E)OE  is  proposing  to  deobligate  any 
funds  that  a  State  has  failed  to  obligate 
or  expend  within  a  budget  period.  A 
budget  period  is  generally  12  months 
and  may  not  exceed  24  months.  If  the 
funds  are  not  obligated  or  expended  by 
the  State  within  the  budget  period.  DOE 
is  proposing  to  de-obligate  the  funds 
which  shall  become  available  for  award, 
in  the  same  maimer  as  newly 
appropriated  funds,  to  another  financial 
assistance  recipient. 


Proposed  Section  490.109    Technical 
Assistance  and  Information 

DOE  is  proposing,  pursuant  to  section 
409(b)(1)(A)  of  the  Act,  to  provide  States 
with  information  and  technical 
assistance  if  requested,  subject  to  the 
availability  of  resources.  One  form  of 
such  assistance  could  be  coordinating 
the  acquisition  of  alternative  fueled 
vehicles  with  Federal  procurement  of 
these  vehicles.  Such  coordinated 
acquisition  may  decrease  the  costs  of 
the  alternative  fueled  vehicles  to  the 
State. 

Proposed  Section  490.110    Reports 

Each  State  awarded  a  grant  under  this 
proposed  subpart  must  submit  an 
annual  report  to  DOE  for  the  period  of 
time  covered  by  the  State  plan.  This 
report  must  be  submitted  not  later  than 
30  days  after  the  close  of  the  calendar 
year.  The  information  required  in  the 
State  report  will  be  used  to  monitor  the 
Implementation  of  the  State  plan,  the 
projects  within  an  approved  plan,  and 
the  expenditure  of  funds.  Pursuant  to 
section  409(c)(2)  of  the  Act,  DOE  must 
report  annually  to  the  President  and 
Congress.  Information  in  the  State 
reports  will  also  be  used  to  compile  the 
DOE  report  to  Congress  and  the 
President. 

ni.  Opportunity  for  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  comments 
with  respect  to  the  matters  set  forth  in 
this  notice. 

Written  comments  (6  copies)  should 
be  identified  on  the  outside  of  the 
envelope,  and  on  the  documents 
themselves,  with  the  designation:  "State 
and  Local  Incentives  Program,  Notice  of 
Proposed  Rulemaking.  Docket  Number 
EE-RM-95-110".  and  must  be  received 
by  the  date  specified  at  the  beginning  of 
this  notice.  In  the  event  any  person 
wishing  to  submit  a  written  comment 
cannot  provide  six  copies,  alternative 
arrangements  can  be  made  in  advance 
by  calhng  Ms.  And!  Kasarsky  at  (202) 
586-3012.  Additionally.  DOE  would 
appreciate  an  electronic  copy  of  the 
comments  to  the  extent  possible.  The 
Department  is  currently  using 
WordPerfect  5.1  for  DOS. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  notice  and  other  relevant 
Information  will  be  con^dered  by  DOE 
before  final  action  is  taken  on  the 
proposed  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rule  Docket  both  before  and  after  the 
closing  date  for  comments.  In  addition. 


a  transcript  of  the  proceedings  of  the 
public  hearing  will  be  filed  in  the 
docket. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 
two  copies  from  which  the  Information 
claimed  to  be  confidential  has  been 
deleted.  The  Department  of  Energy  shall 
make  its  own  determination  of  any  such 
claim  and  treat  it  according  to  its 
determination. 

B.  Public  Hearing  Procedures 

The  time  and  place  of  the  public 
hearing  is  indicated  at  the  ADDRESSES 
section  of  this  notice.  Any  person  who 
has  an  interest  in  the  proposed 
regulation  or  who  is  a  representative  of 
a  group  or  class  of  persons  which  has 
an  interest  in  it  may  make  a  request  for 
an  opportimity  to  make  an  oral 
presentation  at  the  hearing.  A  request  to 
speak  at  the  hearing  should  be  sent  to 
the  address  or  phone  number  indicated 
In  the  ADDRESSES  section  of  this  notice 
and  be  received  by  the  time  specified  in 
the  DATES  section  of  this  notice. 

The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and,  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  a  group.  The  person 
should  also  provide  a  phone  number 
where  he/she  may  be  reached  during  the 
day.  Each  person  selected  to  speak  at 
the  public  hearing  will  be  notified  as  to 
the  approximate  time  their  presentation 
will  be  given.  Six  copies  of  the  speaker's 
statement  should  be  brought  to  the 
hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  alternative  arrangements 
can  be  made  in  advance  by  so  indicating 
in  a  letter  or  phone  call  to  Ms.  Andl 
Kasarsky  ((202)-586-3012)  requesting 
an  opportimity  to  make  an  oral 
presentation. 

The  Department  of  Energy  reserves 
the  right  to  select  persons  to  be  heard  at 
the  hearing,  to  schedule  their 
presentations,  and  to  establish 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
will  be  limited  to  ten  minutes,  or  based 
on  the  number  of  persons  requesting  to 
speak. 

A  Department  of  Energy  official  will 
preside  at  the  hearing.  This  will  not  be 
a  judicial  or  evidentiary-type  hearing, 
but  will  be  conducted  in  accordance 
with  5  U.S.C.  553.  At  the  conclusion  of 
all  initial  oral  statements,  each  person 
will  be  given  the  opportunity  to  make  a 
rebuttal  statement.  The  rebuttal 


statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made. 

Any  further  procedlu^  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  Presiding 
Officer. 

If  DOE  must  cancel  the  hearing,  DOE 
will  make  every  effort  to  pubUsh  an 
advance  notice  of  such  cancellation  in 
the  Federal  Register.  Notice  of 
cancellation  will  also  be  given  to  ail 
persons  scheduled  to  speak  at  the 
hearing.  Hearing  dates  may  be  canceled 
in  the  event  no  public  testimony  has 
been  scheduled  in  advance. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  preparation  of 
a  federahsm  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
Implementing  policy  action. 

Although  today's  proposed  rule  is 
mandated  by  the  Act,  State  participation 
in  the  State  and  Local  Incentives 
Program  is  voluntary.  This  proposed 
rule  simply  establishes  ground  rules  for 
implementation  of  the  Program.  Many 
States  are  currently  conducting 
alternative  fueled  vehicle  programs  and 
are  anticipating  that  the  influx  of 
Federal  funding  through  the  State  and 
Local  Incentives  Program  will  assist 
them  in  achieving  their  goals  of 
accelerating  the  use  of  alternative  fueled 
vehicles. 

Today's  proposed  rule  will  have 
direct  effects  on  those  States  that  choose 
to  participate  in  the  Program  in  that  a 
State  must  share  at  least  20  percent  of 
the  cost  of  implementing  the  State 
plan's  projects,  and  must  comply  with 
the  other  requirements  of  the  Program. 
Most  of  the  proposed  rule's  provisions, 
Including  the  cost  sharing  requirement, 
correspond  to  provisions  of  the  Act. 
Wherever  possible,  however,  DOE  has 
attempted  to  simplify  the 
implementation  of  this  Program  by 
providing  as  much  flexibility  as  possible 
to  the  States. 

DOE  has  determined  that  this 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States  in  relationship  to  the 
Federal  Government.  Therefore, 
preparation  of  a  federalism  assessment 
is  unnecessary. 
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V.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  The  requirements  in  section 
(2)(a)  and  (b)(2)  of  this  Executive  Order 
include  eliminating  drafting  errors  and 
needless  ambiguity,  drafting  the 
regulations  to  minimize  Utigation  by 
providing  clear  and  certain  legal 
standards  for  affected  legal  conduct,  and 
promoting  simplification  and  burden 
reduction.  Agencies  are  also  instructed 
to  make  all  reasonable  efforts  to  ensure 
that  regulations  specify  clearly  any 
preemptive  effect  on  existing  Federal 
law  or  regulation  and  any  retroactive 
effects.  Rulemaking  notices  must 
describe  any  administrative  proceedings 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
administrative  remedies.  DOE  certifies 
that  the  proposed  rule  meets  the 
requirements  of  section  2(a)  and  (b)(2)  of 
Executive  Order  12778. 

VI.  Review  Under  Executive  Order 
12866 

Today's  regidatory  action  has  been 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
October  4, 1993.  Accordingly,  this 
action  was  not  subject  to  review  imder 
the  Executive  Order  by  the  Office  of 
Information  and  Regidatory  Affairs 
(OIRA). 

Vn.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  FlexibiUty  Act,  PubUc 
Law  96-354,  5  U.S.C.  601  et  seq., 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  impact 
only  those  States  that  decide  to  initiate 
or  in  some  instances,  continue  an 
alternative  fuel  and  alternative  fueled 
vehicle  program.  The  Department  of 
Energy,  therefore,  certifies  that  there 
will  not  be  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  that  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

Vni.  Review  Under  the  Paperwork 
Reduction  Act 

New  information  collection  or  record 
keeping  requirements  are  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Accordingly,  this  notice  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  paperwork  requirements. 


The  Energy  Policy  Act  requires  DOE  to 
report  annually  to  Congress  and  the 
President  and  to  furnish  copies  of  the 
report  to  each  State  participating  in  the 
Program.  Most  of  the  information 
required  to  be  included  in  the  report  can 
be  collected  only  from  the  participating 
States.  This  information  is  necessary  to 
determine  if  the  Program  is  being 
implemented  adequately  and  to 
determine  the  effectiveness  of  the 
Program  in  accelerating  the  use  of 
alternative  fueled  vehicles.  DOE  cannot 
estimate  how  many  States  may 
participate  in  the  Program. 

The  pubUc  reporting  burden  is 
estimated  to  average  eight  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
retrieving  the  collection  of  information. 
DOE  has  attempted  to  require  States  to 
collect  and  medntain  only  those  records 
that  are  essential  in  assisting  EXDE  to 
administer  the  Program  in  an  effective 
maiuier  and  to  comply  with  a  reporting 
requirement  to  the  President  and 
Congress. 

Comments  on  the  information 
collection  requirements  contained  in 
tliis  rule  should  be  submitted  both  to 
the  U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Hearings  and  Dockets,  Docket 
Number  EE-RM-95-110,  at  the  address 
given  earlier  in  this  notice,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

IX.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  of  Energy  has 
concluded  that,  before  the  final 
promulgation  of  this  rule  and  related 
rules  implementing  the  alternative 
fueled  vehicle  provisions  of  the  Energy 
PoUcy  Act  of  1992,  an  Environmental 
Assessment  will  be  completed. 

X.  Review  By  Other  Federal  Agencies 

The  Depeutment  of  Energy  has 
provided  a  draft  copy  of  this  notice  to 
the  staff  of  the  Administrator  of  the 
Environmental  Protection  Agency  and 
the  Secretary  of  the  Department  of 
Transportation  pursuant  to  Section 
409(a)(2)  of  the  Energy  Policy  Act  of 
1992.  The  Administrator  responded 
regarding  emission  criteria  and 
certification  of  vehicles.  These 
responses  were  incorporated  into  the 
Notice  of  Proposed  Rule.  The  Secretary 
of  Transportation  had  no  comment.  The 
Department  of  Energy  has  also  provided 
a  draft  copy  of  this  notice  to  the 
Automotive  Commodity  Center,  Federal 
Supply  Service,  General  Services 


Administration,  pursuant  to  Section 
409(b)(3). 

XI.  List  of  Subjects  in  10  CFR  Part  490 

Appeal  procedures.  Energy,  Energy 
conservation,  Fuel,  Gasoline,  Motor 
vehicles,  Oil  imports,  Petroleum, 
Recordkeeping  and  reporting 
requirements  and  Utilities. 

Xn.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  State  and  Local 
Incentive  Program  is  81.111. 

Issued  in  Washington,  D.C,  March  10, 
1995. 

Quistine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reason  set  forth  in  the 
preamble,  DOE  proposes  to  amend  part 
490  of  title  10  of  the  Code  of  Federal 
Regulations  as  proposed  on  February  28, 
1995  and  as  set  forth  below: 

PART  490— ALTERNATIVE  FUEL 
TRANSPORTATION  PROGRAM 

1.  The  authority  citation  to  part  490 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7191;  42  U.S.C. 
13235;  42  U.S.C.  13251;  42  U.S.C.  13257;  42 
U.S.C.  13258;  42  U.S.C.  13260-3. 

2.  A  new  subpart  B  is  proposed  to  be 
added  to  part  490  as  set  forth  below: 

Subpart  B — State  and  Local  Incentives 
Program 

490.100  Purpose  and  scope. 

490.101  Definitions. 

490.102  Who  may  apply. 

490.103  When  and  where  to  apply. 

490.104  Content  of  State  plans. 

490.105  State  plan  amendments. 

490. 106  Review  of  assistance  applications. . 

490.107  Expenditure  limitations. 

490.108  De-obligation  of  funds. 

490.109  Technical  assistance  and 
information. 

490.110  Reports. 

§  490.100    Purpose  and  scope. 

(a)  This  subpart  sets  forth  the 
guidelines  for  implementation  of  the 
State  and  Local  Incentives  Program. 
Under  this  program,  DOE  may  grant 
financial  assistance  to  States  for  projects 
in  DOE-approved  State  plans.  This 
subpart  provides  guidelines  for 
development  of  State  plans  to  accelerate 
the  introduction  and  use  of  alternative 
fuels  and  alternative  fueled  vehicles  by 
the  year  2000,  and  for  applications  for 
financial  assistance  to  carry  out  projects 
included  in  approved  State  plans. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  the  provisions  of  10  CFR 
part  600  apply  to  financial  assistance 
awards  imder  this  part. 


§490.101    Definitions. 

In  addition  to  the  definitions  found  in 
§490.2,  the  following  definitions  apply 
to  this  subpart — 

Awardee  means  the  State  named  in 
the  notice  of  financial  assistance  award. 

British  thermal  unit  (Btu)  is  defined  as 
the  amount  of  heat  required  to  raise  the 
temperature  of  one  poimd  of  water  one 
degree  Fahrenheit. 

Clean  Cities  Program  is  a  voluntary 
Federal  program  designed  to  accelerate 
and  expand  the  use  of  alternative  fueled 
vehicles  in  communities  throughout  the 
coimtry  and  to  provide  refueling  and 
maintenance  facilities  for  their 


operation. 

Conventional  motor  fuel  means 
gasoline  or  diesel  fuel  used  in  a  motor 
vehicle. 

Evaporative  Emissions  are 
hydrocarbons  released  into  the 
atmosphere  as  a  result  of  fuel 
evaporation  fi-om  a  vehicle's  fuel 
system. 

Exhaust  Emissions  are  substances 
released  into  the  atmosphere  through 
motor  vehicle  tailpipes  resulting  either 
fi-om  uncombusted  fiiel  or  from 
chemical  reactions  diuing  combustion. 
They  can  include  carbon  monoxide, 
oxides  of  nitrogen,  hydrocarbons,  and 
particulate  matter. 

Governor  means  the  chief  executive  of 
a  State  or  a  person  designated  by  the 
chief  executive  officer  to  act  upon  his  or 
her  behalf. 

Greenhouse  Gas  Emissions  means 
emissions  of  carbon  dioxide  and  other 
gases  such  as  chlorofluorocarbon, 
methane,  ozone,  and  nitrous  oxide  that 
contribute  to  global  climate  change. 

Life  cycle  means  the  period  of  time 
beginning  with  the  date  on  which  the 
vehicle  is  registered  as  an  alternative 
fueled  vehicle  by  the  motor  vehicle 
agency  of  the  State  and  ending  on  the 
date  the  vehicle  is  no  longer  registered 
as  an  alternative  fueled  vehicle. 

Project  means  any  activity  specified 
in  a  State  plan  which  is  undertaken  to 
achieve  the  goals  set  forth  in  the  State 
plan. 

State  plan  means  a  State  and  Local 
Incentives  plan  submitted  to  DOE  that 
contains  proposed  projects  and 
provisions  designed  to  introduce  a 
substantial  number  of  alternative  fueled 
vehicles  and  increase  the  use  of 
ahemative  fuels  by  the  year  2000. 

§490.102    Whomayappiy. 

The  Governor  of  any  State  may  submit 
to  DOE  a  State  plan  and  apply  for 
Federal  assistance  to  carry  out  that  plan 
under  this  subpart. 

§  490. 1 03    When  and  wttere  to  apply. 

For  each  fiscal  year,  DOE  will  publish 
a  notice  in  the  Federal  Register 


announcing  the  availability  of  funds, 
specifying  the  deadline  for  submissions, 
and  providing  the  address  to  which  a 
submission  may  be  sent.  A  copy  of  this 
notice  will  be  sent  to  the  Governor  of 
each  State.  In  order  to  be  eligible  for 
Federal  assistance,  a  State  must  submit 
an  application  on  standard  forms, 
pursuant  to  10  CFR  Part  600,  and  either 
a  proposed  State  plan,  or  a  proposed 
State  plan  amendment  to  a  previously 
approved  plan.  This  submission  must  be 
made  before  the  specified  deadline. 

§  490.1 04    Content  of  State  plans. 

(a)  Organization.  Each  State  plan  must 
name  and  describe  the  functions  of  the 
State  organization  designated  by  the 
Governor  to  carry  out  the  provisions  of 
the  plan. 

(b)  Intergovernmental  coordination. 
Each  State  plan  shall  describe  the 
maimer  in  which  the  State  intends  to 
coordinate  with  the  Federal 
Government,  local  governments,  and  the 
private  sector  in  implementing  the  plan. 

(c)  Goals.  Each  State  plan  must 
identify  its  goals  for  the  number  of 
alternative  fueled  vehicles  to  be 
registered  within  the  State,  the  amount 
of  alternative  fuel  to  be  used  v«thin  the 
State,  and  the  number  of  alternative  fuel 
refuehng  facilities  to  be  licensed  for 
operation.  The  plan  must  also  provide  a 
detailed  description  as  to  how  these 
goals  can  be  achieved  by  the  year  2000. 

(d)  Mandatory  analyses.  Each  State 
plan  shall  include  an  examination  of — 

(1)  Exemption  from  State  sales  tax  or 
other  State  or  local  taxes  or  surcharges 
(other  than  such  taxes  or  surcharges 
which  are  dedicated  for  transportation 
purposes)  with  respect  to  alternative 
fueled  vehicles,  alternative  fuels,  or 
alternative  fuel  refueling  facilities; 

(2)  The  introduction  of  alternative 
fueled  vehicles  into  State-owned  or 
operated  motor  vehicle  fleets; 

(3)  Special  parking  for  alternative 
fueled  vehicles  at  public  buildings,  as 
defined  by  §  490.201  of  subpart  A,  and 
airport  and  transportation  facilities; 

(4)  Programs  of  public  education  to 
promote  the  use  of  alternative  fueled 
vehicles; 

(5)  The  treatment  of  sales  of 
alternative  fuels  for  use  in  alternative 
fueled  vehicles; 

(6)  Methods  by  which  State  and  local 
governments  might  enhance — 

(i)  The  availabihty  of  alternative  fuels; 
and 

(ii)  The  ability  to  recharge  electric 
motor  vehicles  at  pubUc  locations. 

(7)  Allowing  public  utilities  to 
include  in  rates  the  incremental  cost 
of— 

(i)  New  alternative  fueled  vehicles; 
(ii)  Converting  conventional  vehicles 
to  operate  on  alternative  fuels;  and 


(iii)  Installing  alternative  fuel 
refueling  faciUties;  but  only  to  the 
extent  that  the  inclusion  of  such  costs 
in  rates  would  not  create  competitive 
disadvantages  for  other  market 
participants,  and  taking  into 
consideration  the  effect  that  inclusion  of 
such  costs  would  have  on  rates,  service, 
and  reliability  to  other  utiUty  customers; 

(8)  Whether  accomplishing  any  of  the 
goals  of  the  State  plan  would  require 
amendment  to  State  law  or  regulations, 
including  traffic  safety  prohibitions; 

(9)  Services  provided  by  municipal, 
county,  and  regional  transportation 
authorities; 

(10)  Effects  of  the  State  plan  on 
programs  authorized  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  and  amendments  made  by  that 
Act; 

(11)  Participation  in  the  DOE's  Clean 
Cities  Program;  and 

(12)  Such  other  programs  and 
incentives  as  a  State  may  describe. 

(e)  Projects.  Each  State  plan— 

(1)  Shall  contain  a  detailed 
description  of  projects  designed  to 
result  in  scheduled  progress  toward, 
and  achievement  of,  the  goals  of  using 
alternative  fuel  and  introducing 
substantial  numbers  of  alternative 
fueled  vehicles  in  the  State  by  the  year 
2000.  For  each  project,  the  plan  must 
specify  the  project  periods  and 
milestones  which  must  be  consistent 
with  the  State  plan  goals;  and 

(2)  Shall  include  estimates  of  the 
volumes  of  alternative  fuels  to  be  used 
wdthin  each  calendar  year  as  a  result  of 
each  project. 

(f)  Requirements.  Each  State  plan 
shall  contain  a  detailed  description  of 
the  requirements  for  implementing  the     . 
plan,  including  the  estimated  cost  and 
budget  for  implementation. 

(glCosf  Share.  Each  State  plan  shall 
specify  the  non-federally  funded  share 
of  each  project,  which  must  be  at  least 
20  percent  of  the  cost  of  the  project.  The 
plan  must  identify  the  amounts  to  be 
provided  in  cash  and  in-kind. 

§  490. 1 05    State  plan  amendments. 

Subsequent  to  an  initial  State  plan 
approval  and  any  award  under  this 
subpart,  a  State — 

(a)  May  amend  a  State  plan  with  the 
approval  of  DOE;  and 

(d)  Must,  in  the  event  of  any  change 
to  the  provisions  identified  in 
paragraphs  (e),  (f)  and  (g)  of  §  490.104. 
submit  a  proposed  State  plan 
amendment  with  updated  information 
for  the  approval  of  DOE. 

§  490. 1 06    Review  of  assistance 
applications. 

(a)  On  or  before  60  days  from  an 
applicable  deadline  for  submission  of 
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applications  for  financial  assistance, 
DOE  shall  review  State  plans  or  State 
plan  amendments  to  determine  whether 
they  meet  the  requirements  of  this 
subpart  and  represent  policies  and 
activities  reasonably  designed  to 
achieve  the  goals  of  a  substantial 
number  of  alternative  fueled  vehicles  in 
operation  by  the  year  2000  and 
increased  use  of  alternative  fuel. 

(b)  DOE  may  request  further 
information  from  States  prior  to 
completing  its  review  under  paragraph 
(a)  of  this  section. 

(c)  DOE  may  allow  a  reasonable 
period  of  time  to  revise  a  proposed  State 
plan  or  State  plan  amendment,  or  may 
condition  approval  on  acceptance  of 
revisions  deemed  necessary  by  DOE.  A 
grant  will  not  be  awEuded  imtil  all 
conditions  are  satisfied. 

(d)  If  DOE  finally  disapproves  a  State 
plan  or  State  plan  amendment,  EXDE 
shall  notify  the  Governor  in  writing 
with  a  statement  of  reasons. 

(e)  On  the  basis  of  approved  State 
plans  or  approved  State  plan 
amendments,  DOE  shall  evaluate 
proposed  projects  competitively  against 
the  following  criteria  which  are  listed  in 
descending  order  of  importance: 

(1)  Projected  energy-related  benefits, 
per  dollar  expended,  on  a  Ufe-cycle 
basis,  through  the  use  of  alternative 
fueled  vehicles,  as  measured  by  the 
amount  of  conventional  motor  fuel  that 
is  displaced  by  alternative  fuels  from 
the  start  of  the  project  through 
December  31,  2000.  This  displacement 
may  be  calculated  on  the  basis  of 
gallons,  British  thermal  units  (Btus),  or 
any  other  appropriate  method. 

(2)  Projected  number  of  alternative 
fueled  vehicles  introduced  as  of 
December  31,  2000,  as  a  result  of  the 
project; 

(3)  Extent  of  cost  sharing  in  excess  of 
the  minimum  required  20  percent  cost 
share  and  extent  of  contribution  made 
in  cash  rather  than  in-kind; 


(4)  Projected  environmental  benefits, 
on  a  life-cycle  basis,  measured  in  terms 
of  the  reduction  of  exhaust,  evaporative, 
and  greenhouse  gas  emissions  through 
December  31,  2000.  Projections  should 
be  based  on  the  number  of  alternative 
fueled  vehicles  that  will  be  certified  as 
meeting  various  EPA  clean  vehicle 
emission  standards  pursuant  to  40  CFR 
part  88; 

(5)  Projected  niunber  of  alternative 
fuel  refueling  facihties  as  of  December 
31, 2000; 

(6)  Extent  of  interstate  collaboration 
on  refueling  infrastructure,  including 
collaboration  on  development  of 
alternative  fuel  refueling  facilities  along 
interstate  highways  with  adjacent 
States; 

(7)  Extent  of  participation  in  DOE's 
Clean  Cities  Program; 

(8)  Effectiveness  in  carrying  out  State 
plan  in  previous  budget  periods;  and 

(9)  Inclusion  of  creative  and 
innovative  projects. 

(f)  A  State  may  not  receive  more  than 
one  grant  per  calendar  year.  This  grant 
may  cover  multiple  projects  or  projects 
expanding  for  more  than  one  year.  No 
award  is  to  exceed  10  percent  of  the 
total  fiscal  year  funding  for  the  State 
and  Local  Incentives  Program.  In  those 
instances  where  projects  in  an  approved 
plan  are  not  funded,  the  State  may 
reapply  for  financial  assistance  for  such 
projects  in  subsequent  years. 

§490.107    Expenditure  Limitations. 

A  State  may  not  expend  more  than  10 
percent  of  a  financial  award  for  indirect 
costs  including,  but  not  limited  to, 
salaries,  equipment,  and  library 
materials. 

§490.108    De-obligation  of  funds. 

A  budget  period  should  typically  be 
12  months,  but  may  not  exceed  24 
months  unless  an  extension  is  approved 
by  DOE.  Any  funds,  under  a  notice  of 
financiid  assistance  award,  which 


remain  unexpended  at  the  end  of  the 
budget  period  shall  be  de-obligated. 
DOE  shall  make  these  funds  available 
for  award,  in  the  same  manner  as  newly 
appropriated  funds. 

§  490.109    Technical  assistance  and 
Information. 

At  the  request  of  the  Governor  of  any 
participating  State  and  subject  to  the 
availability  of  personnel  and  funds, 
DOE  will  provide  technical  assistance 
and  information  to  the  State  in 
connection  with  effectuating  the 
piuposes  of  this  subpart.  Non-financial 
assistance,  including  coordinating  the 
acquisition  of  alternative  fueled  vehicles 
with  Federal  procurement  of  alternative 
fueled  vehicles,  will  be  provided. 

§490.110    Reports. 

(a)  For  the  period  of  time  covered  by 
a  State  plan,  an  awardee  shall  submit  to 
DOE  an  annual  report  each  calendar 
year  and  not  later  than  30  days  after  the 
close  of  the  calendar  year,  which  shall 
include  at  a  minimum — 

(1)  The  estimated  number  of 
alternative  fueled  vehicles  in  use  in  the 
State; 

(2)  A  description  of  Federal,  State  and 
local  programs  imdertaken  within  the 
State  to  provide  incentives  for  the 
introduction  of  alternative  fueled 
vehicles,  whether  or  not  these  programs 
are  writhin  the  State  plan;  and 

(3)  The  estimated  energy  and 
environmental  benefits  of  the  State  plan. 

(b)  An  awardee  shall  submit  to  DOE 

a  financial  status  report  (FSR)  (OMB  No. 
0348-0039)  within  90  days  after 
completion  of  each  budget  period.  For 
budget  periods  exceeding  12  months,  an 
FSR  is  also  required  within  90  days  after 
the  first  12  months,  unless  waived  by 
the  contracting  officer. 

(FR  Doc.  95-6792  Filed  3-20-95;  8:45  am) 
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_.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  E>ocuments 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account                                        - 

□  VISA  □  MasterCard                        (expiration) 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ic 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PC.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  tiie  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Order  processing  code: 

*6173 
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Superintendent  of  Documents  Publications  Order  Form 
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SUBSCRIPTIONS  AND  CX)PIES 


FEDEEAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Fadaral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Ordere  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  insp>ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federd  Register  shall  be 
judicially  noticed. 

Tlie  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throush  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gfK>.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

hefpSeidsOS.eids.gpo.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  »544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  FederaJ  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paf>er  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  oi^  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


202-512-1800 
512-1806 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <entei>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copies^ck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  olhar  telephone  nambers,  see  the  Raadar  Aids  aaction 
■t  dw  end  of  tliis  issue. 


523-5243 
523-5243 


FOR: 

WHO: 
WHAT: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HQW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 


WHY: 


The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 


WHERE: 


WASHINGTON,  DC 

(THREE  BRIEFINGS) 

March  23  at  9:00  am  and  1:30  pm 
April  20  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 


RESERVATIONS: 

202-523-4538 

DALLAS.  TX 

WHEN: 

March  30  at  9:00  am 

WHERE: 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas,  TX  75242 

RESERVATIONS: 

1-800-366-2998 
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Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agricultural  Marketing  Service  < 

RULES 

Soybean  promotion,  research,  and  consumer  information: 

Producer  poll  procedures,  15027-15032 
PROPOSED  RULES 
Soybean  promotion,  research,  and  consumer  information: 

United  Soybean  Board;  membership  and  meetings, 
15082-15084 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Service 

Air  Force  Department 

PROPOSED  RULES 
Aircraft: 
U.S.  Air  Force  airfields;  civil  aircraft  use;  policies, 
responsibilities,  and  procedures,  15086-15101 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Lead  in  blood;  innovative  technology  development  for 
measurement,  15147 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  15147 

Coast  Guard 

RULES 

Anchorage  regulations: 

Wisconsin,  15052-15053 
Ports  and  waterways  safety: 

Bremerton,  WA;  safety  zone,  15053 

Safety  and  security  zones,  etc.;  list  of  temporary  rules, 
15049-15052 
Regattas  and  marine  parades: 

16th  Annual  Safety-at-Sea  Seminar,  15052 

Great  Kennebec  River  Whatever  Race,  15049 
PROPOSED  RULES 
Marine  casualties  and  investigations: 

Marine  safety  investigation  process;  review,  15115-15116 
Ports  and  waterways  safety: 

Burlington  Bay,  VT;  safety  zone,  15102-15103 

Hudson  River,  NY;  safety  zone,  15101-15102 

Commerce  Department 

See  Export  Administration  Bureau 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 
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Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Sri  Lanka.  15129 

Commodity  Credit  Corporation 

NOTICES 

Cotton  storage  agreement  fee  schedule,  15121-15122 

Defense  Department 

See  Air  Force  Department 

See  Navy  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Commercial  items  subcontracts,  15220-15223 
NOTICES 
Meetings: 

Science  Board  task  forces,  15129 

Telecommimications  Service  Priority  System  Oversight 
Committee,  15129 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  15130 

Employment  and  Training  Adntinistration 

NOTICES 

Adjustment  assistance: 

Hyperion  Power  Technologies  et  al.,  15164-15165 

Karlshamns  USA,  Inc.,  15164 

McDonnell  Douglas  Corp.,  15165 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Hudson  Valley  Polymers  et  al.,  15162-15164 
NAFTA  transitional  adjustment  assistance: 

Cleveland  Twist  Drill  Co.  et  al.,  15165-15166 

Nashua  Cartridge  Products,  Inc.,  15166 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Enviroimiental  Management  Advisory  Board.  15130- 

15131 
Environmental  Management  Site  Specific  Advisory 
Board — 
Femald  Citizens  Task  Force,  15131 
Hanford  Site,  15131-15132 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
CaUfomia,  15061-15066 
Montana,  15056-15061 
Ohio,  15053-15056 
Clean  Air  Act: 
State  operating  permits  programs — 
South  Dakota,  15066-15069 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Isopropyl  myristate,  15069-15071 
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PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
California,  15104-15105 
Montana,  15104 
Ohio,  15104 
Clean  Air  Act: 
State  operating  permits  programs — 
Utah.  15105-15109 
Hazardous  waste: 
Federal  Facility  Compliance  Act;  administrative 

enforcement  actions;  technical  revision,  15208-15209 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Acetic  acid  ethenyl  ester,  polymer  with  ethenol  and  (a)- 
2-propenyl-(w)-hydroxypoly(oxy-l,2-ethanediyl), 
15111-15113 
Hexazinone,  15113-15115 
hnazethapyr,  15109-15111 
NOTICES 

Drinking  water: 
Public  water  supply  supervision  program — 
Ohio,  15141 
Pesticides;  emergency  exemptions,  etc.: 
Mancozeb,  15141-15142 
Propazine,  15142-15143 
Toxic  and  hazardous  substances  control: 
Testing  consent  orders — 
Dimethyl  adipate,  etc.,  15143-15145 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Materials  Processing  Equipment  Technical  Advisory 
Committee,  15125 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Domier,  15037-15040 

McDonnell  Douglas,  15034-15037 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospatiale,  15084-15086 
NOTICES 
Meetings: 

Informal  airspace  meetings — 
Washington,  15172 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Foreign  carriers  or  affiliates;  participation  in  U.S.  market 
in  international  facilities-based  services,  15118 
Communications  equipment: 
Radio  frequency  devices — 
Personal  computers  and  peripherals;  equipment 
authorization  procedures  streamlining,  15116- 
15118 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.;  correction,  15145-15146 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  ehgible  for  sale: 

Georgia  et  al.,  15071-15072 
NOTICES 
Ehsaster  and  emergency  areas: 

CaUfomia,  15146 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Hydroelectric  projects;  charges  and  fees,  15040-15049 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Coastal  Technology  Salvador,  S.A.  de  C.V.,  et  al.,  15132- 
15134 

Niagara  Mohawk  Power  Corp.  et  al.,  15134-15135 
Environmental  statements;  availability,  etc.: 

Granite  State  Gas  Transmission,  hic,  15135-15137 

Wisconsin  Valley  hnprovement  Co.  et  al.,  15132 
Applications,  bearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  15137 

Arkansas  Western  Gas  Co.,  15137 

Columbia  Gas  Transmission  Corp.,  15137-15138 

Columbia  Gulf  Transmission  Co.,  15138 

Eastern  Shore  Natural  Gas  Co.,  15138 

EcoElectrica,  L.P.,  15139 

Florida  Gas  Transmission  Co.,  15139 

KN  Interstate  Gas  Transmission  Co.,  15139 

KN  Interstate  Gas  Transmission  Co.;  correction,  15177 

Panhandle  Eastern  Pipe  Line  Co.,  15139 

Tekas  Corp.,  15139-15140 

Texas  Eastern  Transmission  Corp.,  15140 

Transcontinental  Gas  Pipe  Corp.,  15140 

Utah  Gas  Service  Co.,  15140-15141 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight — 
Longer  combination  vehicles  (LCV's)  and  vehicles  with 
two  or  more  cargo-carrying  units;  restrictions; 
correction,  15212-15218 

Federal  Reserve  System 

RULES 

Electronic  fund  transfers  (Regulation  E): 

Consiimer,  account,  or  access  device  identification  code; 
requirement  eliminated,  15032-15033 
NOTICES 

Meetings;  Sunshine  Act,  15176 
Applications,  hearings,  determinations,  etc.: 

Judd,  James  Richard,  15146 

PSB  Mutual  Holding  Co.  et  al.,  15146-15147 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consmnption 

information  in  labeling  and  advertising: 
Comparability  ranges — 

General  service  incandescent  lamps,  15198-15199 
PROPOSED  RULES 
Appliances,  consumer;  energy  costs  and  consiunption 

information  in  labeling  and  advertising: 
Comparability  ranges — 

General  service  incandescent  lamps,  etc.,  15200-15205 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  appUcations, 

15151-15152 
Meetings: 
Silvio  Conte  National  Fish  and  Wildlife  Refuge  Advisory 
Committee,  15151 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Pike,  Dan  L.,  15152 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc.,  15147-15150 

Forest  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Toiyabe  National  Forest,  CA,  15122 
Wasatch-Cache  National  Forest,  UT  and  WY,  15122- 
15123 
Grants  and  cooperative  agreements;  availability,  etc.: 
Timber  Bridge  research  joint  venture  agreements,  15123- 
15124 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items  subcontracts,  15220-15223 

Grain  Inspection,  Packers  and  Stockyards  Administration 

PROPOSED  RULES 
Grain  standards: 
Barley,  15075-15082 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Historic  Preservation,  Advisory  Council 

NOTICES 
Meetings,  15121 

Housing  and  Urt»an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  15150-15151 

Immigration  and  Naturalization  Service 

NOTICES 

Illegal  drugs  interdiction  along  U.S./Mexico  border; 

continuation  of  Joint  Task  Force  Six  support;  record  of 

decision  availability,  15161-15162 

Indian  Affairs  Bureau 

NOTICES 
Meetings: 

Tribal  consultation  on  Indian  education  topics,  15196 
Tribal-State  Compacts  approval;  Class  III  (casino)  gambUng: 

Jamestovm  S'Klallam  Tribe.  WA,  15194 

Mescalero  Apache  Tribe,  NM  et  al.,  15194 

Siletz  hidian  Tribe,  OR,  15194 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Mines  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Curable  fluoroelastomer  compositions  and  precursors, 
15157-15158 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Illinois  Central  Railroad  Co.  et  al.,  15158 
Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  &  North  Western  Railway  Co.,  15161 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1220 
[No.  LS-94-006] 
RIN  0581-AB30 

Soybean  Promotion  and  Research 
Program:  Procedures  for  the  Conduct 
of  a  Producer  Poll 

AGENCY:  Agricultujal  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  Pursuant  to  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act),  a  poll  will  be 
conducted  among  eligible  soybean 
producers  to  determine  whether  they 
support  the  conduct  of  a  refund 
referendum  on  the  continuance  of  the 
payment  of  refunds  under  the  Soybean 
Promotion  and  Research  Order  (Order). 
This  final  rule  establishes  the 
procedures  for  conducting  the  required 
producer  poll. 

EFFECTIVE  DATE:  March  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  Agricultural  Marketing  Service 
(AMS),  USDA,  room  2624-S;  PO  Box 
96456;  Washington,  DC  20090-6456. 
Telephone  number  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Prior  document  in  this  proceeding: 
Proposed  Rule — Soybean  Promotion  and 
Research  Program:  Procedures  for  the 
Conduct  of  a  Producer  Poll  published 
October  18,  1994  (59  FR  52475). 

Executive  Orders  12866  and  12778  and 
Regulatory  Flexibility  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Undqr 
§  1971  of  the  Act,  a  person  subject"to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law,  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
Act  provides  that  a  petitioner  is  to  be 
given  the  opportunity  for  a  hearing  on 
the  petition,  and  that  the  Secretary  is  to 
rule  on  the  petition  after  such  hearing. 
The  District  Court  of  the  United  States 
in  any  district  in  which  the  petitioner 
resides  or  carries  on  business  has 
jurisdiction  to  review  the  Secretary's 
ruling  if  the  petitioner  files  a  complaint 
seeking  review  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Section  1974  of  the  Act  also  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  concerns  assessments 
collected  by  Qualified  State  Soybean 
Boards.  To  ensure  adequate  funding  of 
the  operations  of  Qualified  State 
Soybean  Boards  under  the  Act,  no  State 
law  or  regulation  may  limit  or  have  the 
effect  of  limiting  the  full  amount  of 
assessments  that  a  Qualified  State 
Soybean  Board  in  that  State  may  collect 
and  which  is  authorized  to  be  credited 
under  the  Act.  Another  exception 
concerns  certain  referenda  conducted  by 
a  State  during  specified  periods  relating 
to  the  continuation  or  termination  of  a 
Qualified  State  Soybean  Board  or  State 
soybean  assessment. 

This  final  rule  establishes  procedures 
for  the  conduct  of  a  producer  poll.  It 
provides  to  all  eligible  soybean 
producers  the  opportunity  to  request 
that  the  Secretary  conduct  a  refund 
referendum  on  the  continuance  of  the 
payment  of  refunds  under  the  Order. 
Participation  in  the  poll  is  voluntary. 
The  Administrator  of  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  They  have  been  assigned  OMB 
control  number  0581-0093.  The 
information  collection  requirements  in 
this  final  rule  include  the  following: 

(a)  In-person  requests  to  conduct  a 
refund  referendum:  Each  person  who 
wants  to  request  that  the  Secretary 
conduct  a  refund  referendum  must  ask 
the  appropriate  county  Consolidated 
Farm  Service  Agency  (CFSA)  office  to 
enter  his  or  her  name  and  address  on 
Form  LS-51,  "Producer  Poll  on  Refund 
Referendum  Request  List."  Each  person 
must  read  the  Certification  Statement  at 
the  top  of  the  form  and  sign  it  certifying 
that  he  or  she  meets  the  eligibility 
requirements.  The  estimated  average 
time  burden  for  completing  the 
procedure  is  5  minutes  per  person. 

(b)  Absentee  requests  to  conduct  a 
refund  referendum:  Each  person  who 
wants  to  request  that  the  Secretary 
conduct  a  refund  referendum  must  write 
or  go  to  the  appropriate  county  CFSA 
office  and  ask  for  Form  LS-53.  The 
CFSA  office  will  provide  the  form  by 
mail.  The  requester  must  then  complete 
Form  LS-53,  "Producer  Poll  Refund 
Referendum — Absentee  Request."  Form 
LS-53  is  a  self-mailer.  The  person 
making  a  request  must  read  and  sign  the 
form,  fold  the  form  so  that  the  CFSA 
address  is  visible,  and  tape  the  form 
closed.  The  form  may  be  returned  by 
mail  by  affixing  a  stamp  or  may  be 
returned  in  person.  The  estimated 
average  time  burden  for  completing  the 
procedure  is  5  minutes  per  person. 

(c)  The  final  rule  contains  a 
requirement  that  the  county  CFSA  office 
list  the  names  and  addresses  of  each 
person  requesting  Form  LS-53 
(Absentee  Request),  the  date  of  the 
request,  and  the  date  the  completed 
form  was  received  by  the  CFSA  office. 
The  Department  needs  this  information 
in  order  to  prepare  a  list  of  persons 
making  a  request  in  the  producer  poll 
and  to  make  the  list  available  to 
interested  parties.  This  information  can 
also  be  used  to  validate  requests  and  to 
challenge  potentially  ineligible  persons. 
Each  county  CFSA  office  will  fill  out 
one  or  more  Form  LS-52  "Absentee 
Request  List."  The  estimated  average 
reporting  burden  will  depend  on  the 


15028      Federal  Register  /  Vol.  60,  No.  55  /  Wednesday,  March  22,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  55  /  Wednesday.  March  22,  1995  /  Rules  and  Regulations      15029 


^K 


number  of  requests.  We  estimate  that 
75.000  to  100.000  producers,  including 
in-person  and  absentee,  will  request  that 
the  Secretary  conduct  a  refund 
referendum,  with  each  producer  making 
one  request. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  estabUshment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act.  an  Order 
was  made  effective  July  9, 1991.  and  the 
collection  of  assessments  began 
September  1, 1991. 

The  Act  requires  that  a  referendum  be 
conducted  no  earlier  than  18  months 
and  no  later  than  36  months  after  the 
issuance  of  the  Order  to  determine 
whether  the  Order  should  be  continued. 

The  required  initial  referendimi  was 
conducted  on  February  9. 1994.  Of  the 
85.606  vahd  ballots  cast.  46,060  (53.8 
percent)  were  in  favor  of  continuing  the 
Order,  and  the  remaining  39.546  votes 
(46.2  percent)  were  against  continuing 
the  Order.  The  Act  requires  approval  by 
a  simple  majority  for  the  Order  to 
continue. 

The  Act  also  requires  that  within  18 
months  after  the  Secretary  announces 
the  results  of  the  referendum,  the 
Secretary  conduct  a  poll  of  producers  to 
determine  if  producers  support  the 
conducting  of  a  referendum  on  the 
continuance  of  the  payment  of  refunds 
imder  the  Order.  The  Secretary 
announced  the  results  of  the  referendum 
on  April  1,  1994.  Therefore,  the 
producer  poll  must  be  held  before 
October  1,  1995. 

For  purposes  of  the  poll,  the  Secretary 
will  use  data  from  the  1992  Census  of 
Agriculture  to  determine  the  total 
number  of  producers.  The  census  shows 
that  381,000  farms  produce  soybeans. 
Therefore,  for  purposes  of  the  poll,  the 
total  number  of  soybean  producers  will 
be  381.000. 

If,  based  on  the  poll,  the  Secretary 
determines  that  at  least  20  percent  (not 
in  excess  of  one-fifth  of  which  may  be 
producers  in  any  one  State)  of  the 
approximately  381,000  producers 
nationwide  support  the  conducting  of  a 
refund  referendum,  the  Secretary  must 
conduct  a  refund  referendum  within  1 
year  of  that  determination. 

If,  based  on  the  poll,  the  Secretary 
determines  that  less  than  20  percent 
(not  in  excess  of  one-fifth  of  which  may 


be  producers  in  any  one  State)  of  the 
approximately  381.000  producers 
nationwide  support  the  conducting  of  a 
refund  referendum,  it  will  not  be 
conducted  and  refunds  will  be 
discontinued. 

The  Act  specifies  that  the  producer 
poll  shall  be  conducted  for  a  period 
established  by  the  Secretary.  Eligible 
persons  must  both  certify  that  they  were 
engaged  in  the  production  of  soybeans 
during  a  representative  period  specified 
by  the  Secretary  and  indicate  that  they 
support  the  conducting  of  a  refund 
referendum. 

The  Secretary  has  determined  that  the 
producer  poll  shall  be  conducted  on  1 
day.  That  date  will  be  announced  in  a 
Notice  published  in  the  Federal 
Register  and  as  specified  in  §  1220.711. 
The  Act  also  provides  that  producers 
may  participate  in  the  poll  in  person  at 
county  Extension  (now  Cooperative 
State  Research,  Education,  and 
Extension  Service)  offices  or  county 
Agricultural  Stabilization  and 
Conservation  Service  (now  Consolidated 
Farm  Service  Agency)  offices  or  by  mail- 
in  requests.  Conducting  the  poll  at 
county  CFSA  offices  and  providing  for 
mail-in  requests  will  provide  the 
greatest  opportunity  for  those  producers 
who  wish  to  indicate  that  they  support 
the  conducting  of  a  refund  referendum. 

On  October  18, 1994,  AMS  pubfished 
in  the  Federal  Register  (59  FR  52475)  a 
proposed  rule  setting  forth  the 
procedures  to  be  followed  in  conducting 
the  producer  poll  under  the  Act.  The 
proposed  rule  included  provisions 
concerning  definitions,  supervision  of 
the  producer  poll,  certification  and 
request  procedures,  reporting  poll 
results,  and  disposition  of  records.  It 
also  proposed  that  CFSA  of  the 
Department  coordinate  State  and  county 
CFSA  roles  in  conducting  the  poll. 

The  proposed  rule  was  published 
with  a  request  for  comments  to  be 
submitted  by  November  17, 1994. 

The  Department  received  nine  written 
comments.  One  fi-om  the  United 
Soybean  Board,  five  from  State  soybean 
organizations  and  three  from  individual 
soybean  producers.  The  commenters 
generally  supported  the  procedures  for 
the  conduct  of  the  poll  with  certain 
qualifications. 

The  changes  suggested  by 
commenters  are  discussed  below, 
together  with  a  description  of  changes 
made  by  the  Department  upon  review  of 
the  proposed  procedures  for  the  conduct 
of  a  producer  poll.  The  Department  has 
made  other  minor  changes  of  a 
nonsubstantive  nature  for  clarity  and 
accuracy.  Due  to  the  recent 
reorganization  of  USDA,  all  references 
in  the  proposed  rule  to  "Agricultural 


Stabilization  and  Conservation  Service 
(ASCS)"  have  been  changed  in  this  final 
rule  and  in  the  discussion  below  to 
"Consolidated  Farm  Service  Agency 
(CFSA),"  and  references  to  "Cooperative 
Extension  Service  (CES)"  have  been 
changed  to  "Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)."  For  the  reader's 
convenience,  the  discussion  is 
organized  by  the  same  topic  headings  in 
the  proposed  rule. 

§1220.717    General. 

Regarding  §  1220.717(b),  two 
commenters  suggested  that  the  poll  be 
conducted  at  county  Cooperative 
Extension  Service  (CES)  Offices  (now 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES)) 
because  the  Act  requires  that  referenda 
be  conducted  at  CSREES  offices  and  to 
do  otherwise  would  tend  to  cause 
confusion  among  producers.  The  poll  is 
not  a  referendum.  It  is  an  opportunity 
for  producers  to  request  a  referendum, 
and  only  those  producers  who  want  to 
request  a  refund  referendum  will 
participate  in  the  poll.  Therefore,  we 
believe  that  the  use  of  CFSA  offices  is 
the  most  economical  and  efficient  place 
for  conducting  the  poll.  If  the  poll 
shows  that  producers  favor  a  refund 
referendum,  it  (as  well  as  any  future 
referenda)  will  be  conducted  at  county 
CSREES  offices  as  provided  in  the  Act. 
Accordingly,  we  have  not  adopted  this 
suggestion  in  this  final  rule. 

Regarding  §  1220.717  (c)  and  (d),  the 
commenters  suggested  that,  because  the 
outcome  of  the  poll  is  determined  by  20 
percent  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State)  of  all  producers,  the  rule  should 
include  the  total  number  of  soybean 
producers  that  would  be  used  to 
determine  the  outcome  of  the  poll.  This 
is  a  valid  suggestion.  Accordingly,  we 
have  added  subsection  (e)  as  follows: 
"For  purposes  of  subsections  (c)  and  (d), 
the  total  number  of  producers  is 
381,000." 

§  1 220.720    Time  and  place  for  requesting  a 
refund  referendum. 

Two  commenters  suggested  extending 
the  in-persbn  portion  of  the  poll  to  three 
consecutive  days  and  one  commenter 
suggested  extending  it  to  two  days.  The 
commenters  believe  that  giving  more 
time  for  the  in-person  poll  would 
provide  a  greater  opportunity  for 
producers  to  participate  in  the  poll.  We 
share  the  commenters'  concern  that 
producers  have  ample  opportunity  to 
participate  in  the  poll;  however,  we 
believe  that  the  provision  for  a  4-week 
absentee  period  will  give  all  those  who 
wish  to  participate  in  the  poll  a  chance 


to  do  so.  Therefore,  this  suggestion  is 
not  adopted. 

§  1220.723    Certification  and  request 
procedure. 

Regarding  §  1220.723(b),  two 
commenters  suggested  that  eligible 
producers  be  allowed  to  request  Form 
LS-53  (absentee  request)  by  telephone. 
We  have  determined  that  restricting 
requests  to  in-person  and  mail-in — 
where  the  producer  is  required  to  write 
his  or  her  name  and  address — lessens 
the  hkelihood  that  a  request  would  go 
unfilled  because  the  required 
information  was  not  acciuately  recorded 
by  the  person  answering  the  telephone. 
Accordingly,  this  suggestion  is  not 
adopted. 

Regarding  §  1220.723(b)(4),  two 
commenters  wrote  that  the  Act  provides 
that  to  be  considered,  absentee  requests 
(Forms  LS-53)  must  be  postmarked  no 
later  than  the  end  of  the  period 
established  under  clause  (i)  for  in- 
person  requests.  They  assert  that  the 
postmark  is  the  relevant  date  and 
should  be  the  end  of  the  period  for  in- 
person  requests.  We  agree  that  the 
ppstmark  is  the  relevant  date  and  that 
the  Act  specifies  that  the  date  be  no 
later  than  the  end  of  the  period  for  in- 
person  requests.  The  date  can,  however, 
be  earlier,  and  we  have  required  that 
absentee  requests  be  postmarked  no 
later  than  the  end  of  the  period  for 
absentee  requests.  This  earlier  cut-off 
date  is  necessary  to  ensure  that  coimty 
CFSA  offices  receive  absentee  requests 
in  time  to  allow  those  requesters'  names 
to  be  posted  for  public  viewing. 
Challenges  to  a  person's  eligibility  to 
make  a  request  must  be  made  no  later 
than  the  2nd  day  after  the  in-person 
polhng  date.  Accordingly,  we  have 
adopted  a  part  of  the  suggestion  and 
amended  this  section  to  require  that 
absentee  requests  be  postmarked  on  or 
before  the  last  day  of  the  absentee 
polUng  period. 

§  1220.725    Challenge  of  eligibility. 

Regarding  §  1220.725(e),  two 
commenters  were  concerned  that  there 
is  no  provision  for  an  appeal,  by  a 
person  challenging  a  producer's 
eUgibility,  of  the  county  CFSA 
committee's  determination  that  the 
producer  is  eligible.  When  a  person 
challenges  another's  eligibihty,  the 
CFSA  coimty  committee,  acting  on 
behalf  of  the  Administrator  of  AMS  for 
purposes  of  conducting  the  poll, 
determines  whether  the  official  records 
indicate  that  the  challenged  person  is 
eUgible.  If  the  records  so  indicate,  the 
CFSA  county  committee  resolves  the 
challenge  in  favor  of  efigibiUty.  If  the 
records  do  not  so  indicate,  the 


challenged  person  is  notified  of  his  or 
her  right  of  appeal  and  to  provide  proof 
of  eligibility  to  the  CFSA  coimty 
committee.  Since  the  CFSA  county 
cpmmittee's  determination  is  based  on 
official  records,  this  suggestion  is  not 
adopted. 

§  1220.726    Canvassing  request  lists. 

Regarding  §  1220.726,  two 
commenters  were  concerned  that  the 
canvassing  procedures  in  this 
subsection  do  not  conform  with  the 
canvassing  procedures  set  out  for  the 
initial  referendum.  The  canvassing 
referred  to  in  the  initial  referendum  rule 
pertained  to  the  county  CSREES  offices 
transferring  ballots  to  the  county  CFSA 
offices  and  verifying  that  each  ballot 
transferred  was  recorded  on  the  list  of 
voters.  The  canvassing  referred  to  in  this 
rule  pertains  to  the  review  and 
tabulation  of  the  poll  results,  which 
would  take  place  on  the  10th  business 
day  following  the  in-person  polling 
date.  The  commenters'  concern  that 
eligibility  be  determined  in  a  timely 
manner  is  addressed  in  §  1220.725  and 
will  be  addressed  in  the  detailed 
instructions  provided  to  the  county 
CFSA  offices.  All  properly  completed 
requests  are  deemed  vaUd  until 
challenged.  The  commenters  also 
suggested  that  the  rule  contain  a 
definition  of  "invalid  requests."  This  is 
a  valid  suggestion  and  we  have 
described  that  term  in  §  1220.726(b). 
Section  1220.726(b)  in  the  proposed 
rule  is  renumbered  §  1220.726(c)  in  this 
final  rule. 

Miscellaneous 

Two  commenters  recommended  that  a 
new  section  be  included  to  address  the 
requirement  in  the  Act  that  the 
Secretary  publish  a  notice  in  the 
Federal  Register  and  that  the  Board 
notify  producers  in  vmting,  within  60 
days  of  the  end  of  the  polling  period,  of 
their  opportunity  to  request  a  refund 
referendum.  This  is  a  valid  suggestion; 
however,  rather  than  add  a  new  section, 
we  have  expanded  the  definition  of 
PubUc  Notice  in  §  1220.711  to  include 
the  commenters'  suggestions. 

Effective  Date 

Pursuant  to  5  U.S.C.  553  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
the  action  until  30  days  after 
publication  of  this  rule  in  the  Federal 
Register.  This  rule  establishes  the 
procedures  for  conducting  a  producer 
poll  required  by  the  Act  and  should 
become  effective  as  soon  as  possible  in 
order  to  begin  preparations  for  the  poll. 


List  of  Subiects  in  7  CFR  Part  1220 

Agricultural  research.  Reporting  and 
recordkeeping  requirements.  Soybeans. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1220  is  amended 
as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  part  1220,  a  new  subpart  F  is 
added  to  read  as  follows: 

Subpart  F — Procedures  for  the  Conduct  of 
a  Producer  Poll 

Sec. 

Definitions 

1220.701  Act. 

1220.702  Administrator. 

1220.703  Consolidated  Farm  Service 
Agency  County  Committee. 

1220.704  Consolidated  Farm  Service 
Agency. 

1220.705  Consolidated  Farm  Service 
Agency  County  Executive  Director. 

1220.706  Department. 

1220.707  Deputy  Administrator. 

1220.708  Order. 

1220.709  Person. 

1220.710  Producer. 

1220.711  Public  notice. 

1220.712  Refund  referendum. 

1220.713  Representative  [)eriod. 

1220.714  Secretary. 

1220.715  Soybeans. 

1220.716  State  and  United  States. 

Producer  Poll 

1220.717  General. 

1220.718  Supervision  of  poll. 

1220.719  Eligibility. 

1220.720  Time  and  place  for  requesting  a 
refund  referendum. 

1220.721  Facilities  for  conducting  poll. 

1220.722  Certification  and  request  forms. 

1220.723  Certification  and  request 
procedure. 

1220.724  Lists  of  registered  producers. 

1220.725  Challenge  of  eligibility. 

1220.726  Canvassing  request  lists. 

1220.727  CFSA  county  office  report. 

1220.728  CFSA  State  office  report 

1220.729  Results  of  the  poll. 

1 220. 730  Disposition  of  records. 

1220.731  Instructions  and  forms. 

Subpart  F — Procedures  for  the 
Conduct  of  a  Producer  Poll 

Definitions 

§1220.701    Act 

The  term  Act  means  the  Soybean, 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XIX, 
subtitle  E  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624).  and  any  amendments 
thereto. 
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§1220.702    Administrator. 

The  tenn  Administrator  means  the 
Administrator  of  AMS,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  been  delegated  or  may  he 
delegated  the  authority  to  act  in  the 
Administrator's  stead. 

S  1220.703    Consolidated  Fann  S«rvic« 
Aganqf  County  Committsa. 

The  term  Consolidated  Farm  Service 
Agency  County  Committee,  also  referred 
to  as  CFSA  County  Committee,  means 
the  group  of  persons  within  a  county 
who  are  elected  to  act  as  the 
Consolidated  Farm  Service  Agency 
County  Committee. 

f  1220.704    Consolidated  Fann  Service 
Agency. 

The  term  Consolidated  Farm  Service 
Agency,  also  referred  to  as  CFSA,  means 
the  Consolidated  Farm  Service  Agency 
of  the  Department. 

S  1220.705    Consolidated  Farm  Service 
Agency  County  Executive  Director. 

The  term  Consolidated  Farm  Service 
Agency  County  Executive  Director,  also 
referred  to  as  CED,  means  the  person 
employed  by  the  CFSA  County 
Committee  to  execute  the  policies  of  the 
CFSA  County  Committee  and  to  be 
responsible  for  the  day-to-day  operation 
of  die  CFSA  coimty  office,  or  the  person 
acting  in  such  capacity. 

§1220.706    Department 

The  term  Department  means  the 
United  States  Department  of 
Agriculture. 

§  1220.707    Deputy  Administrator. 

The  term  Deputy  Administrator 
means  the  Deputy  or  Acting  Deputy 
Administrator,  Program  DeUvery  and 
Field  Operations,  Consolidated  Farm 
Service  Agency,  U.S.  Department  of 
Agriculture. 

§1220.708    Order. 

The  term  Order  means  the  Soybean 
Promotion  and  Research  Order. 

§1220.709    Person. 

The  term  Person  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1220.710    Producer. 

The  term  Producer  means  any  person 
engaged  in  the  growing  of  soybeans  in 
the  United  States  who  owns,  or  shares 
the  ownership  and  risk  of  loss  of  such 
soybeans. 

§1220.711    Public  notice. 

The  term  Public  notice  means  a  notice 
published  in  the  Federal  Register,  not 
later  than  60  days  prior  to  the  last  day 


of  the  polling  period  which  provides 
information  regarding  the  producer  poll. 
Such  notification  shall  include,  but  not 
be  limited  to  explanation  of  producers — 
rights;  the  opportunity  to  request  a 
refund  referendum  by  participating  in 
the  producer  poll;  the  purpose  of  the 
poll,  dates  during  which  the  producer 
poll  will  be  conducted;  where  it  will  be 
conducted,  and  eligibility  requirements. 
Additionally,  the  Board  is  required  to 
provide  producers,  in  vmting,  the  same 
information  during  the  same  time 
period.  Other  pertinent  information  will 
also  be  provided,  without  advertising 
expense,  through  pre;ss  releases  by  State 
and  county  CFSA  offices  and  other 
appropriate  Government  offices,  by 
means  of  newspapers,  electronic  media, 
county  newsletter,  and  the  like. 

§1220.712    Refund  referendum. 

The  term  Refund  referendum  means  a 
referendum  conducted  pursuant  to 
§  1969(l)(2)(F)(iv)  of  die  Act  relating  to 
continufuice  of  authority  for  producers 
to  receive  refunds  of  assessments. 

§  1 220.71 3    Representative  period. 

The  term  Representative  period 
means  the  period  designated  by  the 
Secretary  pursuant  to  §  1970  of  the  Act. 

§1220.714    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  there  may  be 
delegated  the  authority  to  act  in  the 
Secretary's  stead. 

§1220.715    SoytMans. 

The  term  Soybeans  means  all  varieties 
of  Glycine  max  or  Glycine  soja. 

§1220.716    State  and  United  States. 

The  terms  State  and  United  States 
include  the  50  States  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

Producer  Poll 

§1220.717       General. 

(a)  A  poll  to  determine  whether 
eligible  producers  favor  the  conduct  of 
a  refund  referendum  on  the  continuance 
of  the  payment  of  refunds  under  the 
Order  shall  be  conducted  in  accordance 
with  this  subpart. 

(b)  The  poll  shall  be  conducted  at  the 
county  offices  of  CFSA. 

(c)  If  the  Secretary  determines,  based 
on  the  poll  results,  that  at  least  20 
percent  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State)  of  all  producers  support  the 
conducting  of  a  refund  referendum  to 


determine  whether  such  producers  favor 
the  continuation  of  the  payment  of 
refunds  under  the  Order,  a  refund 
referendum  will  be  held  within  1  year 
&om  that  determination. 

(d)  If  the  Secretary  determines,  based 
on  the  poll  results,  that  less  than  20 
percent  (not  in  excess  of  one-fiflh  of 
which  may  be  producers  in  any  one 
State)  of  all  producers  favor  the  conduct 
of  a  refund  referendum,  a  refund 
referendum  will  not  be  held  and  refunds 
will  be  discontinued. 

(e)  For  purposes  of  paragraphs  (c)  and 
(d)  of  this  section,  the  total  number  of 
producers  is  381,000  as  reported  in  the 
1992  Census  of  Agriculture. 

§1220.718    Supervision  of  poll. 

The  Administrator  shall  be 
responsible  for  conducting  the  poll  in 
accordance  with  this  subpart. 

§1220.719    Eligibility. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
request  a  refund  referendum.  Each 
producer  entity  is  entitled  to  only  one 
request. 

(b)  Participation  in  the  poll  by  proxy 
is  not  authorized. 

(c)  An  officer  or  employee  of  a 
corporate  producer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producer's  estate,  or  an  authorized 
representative  of  any  eligible  producer 
entity  (other  than  an  individual 
producer),  such  as  a  corporation  or 
partnership,  may  register  and  request  a 
refund  referendum  on  behalf  of  that 
entity.  Such  individual  must  certify  that 
he/she  is  authorized  by  such  entity  to 
take  such  action. 

(d)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  the  production  of  soybeans 
as  a  producer  entity  will  be  entitled  to 
make  only  one  request;  provided, 
however,  that  any  individual  member  of 
a  group  who  is  an  eligible  producer 
separate  from  the  group  may  register 
and  make  a  request  as  a  producer. 

§  1 220.720    Time  and  place  for  requesting  a 
refund  referendum. 

A  poll  will  be  conducted  for  one  day 
on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  make 
their  requests  following  the  procedures 
in  §  1220.723.  Except  for  absentee 
requests,  the  polling  will  take  place 
during  the  business  hours  of  each 
county  CFSA  office. 


§  1 220.721    Facilities  for  conducting  poll. 

Each  coimty  CFSA  office  shall 
provide  adequate  facilities  and  space  to 
permit  producers  to  register  and  to  sign 
Form  LS-51  indicating  that  they  are 
requesting  that  a  refund  referendum  be 
conducted. 

§  1 220.722    Certification  and  request  f omts. 

A  single  sheet  (Form  LS-51)  shall  be 
used  for  certifying  efigibility  and  for 
requesting  a  refund  referendum.  The 
county  CFSA  office,  at  the  request  of  the 
producer,  will  fill  out  the  form, 
including  the  producer's  name  and 
address.  The  county  CFSA  office  will 
require  the  producer  to  read  the 
certification  statement  and  to  sign  his  or 
her  name.  The  form  does  not  require  a 
"yes"  or  "no."  Completing  and  signing 
the  Form  LS-51  will  be  considered  a 
request  to  the  Secretary  to  conduct  a 
refund  referendum.  A  combined 
registration,  certification,  and  request 
form  (Form  LS-53)  shall  be  used  for 
absentee  requests.  The  producer  must 
read  and  sign  the  form  simultaneously 
registering,  certifying  eligibihty,  and 
requesting  that  a  refund  referendiun  be 
conducted. 

§  1 220.723    Certification  and  request 
procedure. 

(a)  In-person.  Each  producer  who 
wants  to  request  that  a  refund 
referendum  be  conducted  shall,  during 
the  period  to  be  specified  by  the 
Secretary,  request  that  the  county  CFSA 
office  in,  or  serving,  the  county  in 
which  the  producer  resides,  enter  his  or 
her  name  and  address  on  Form  LS-51. 
Each  producer  entity  shall  make  its 
request  at  the  county  CFSA  office  in  the 
county  in  which  its  headquarters  office 
or  business  is  located  or  at  the  county 
office  serving  the  county  in  which  the 
entity's  headquarters  office  or  business 
is  located.  Producers  will  be  required  to 
provide  their  names  and  addresses  to 
the  county  CFSA  office  and  to  read  the 
certification  statement  before  signing 
the  form.  By  signing  the  form,  producers 
certify  that  they  or  the  entity  they 
represent  were  producers  during  the 
specified  representative  period.  A 
producer  who  is  requesting  a  refund 
referendum  on  behalf  of  an  entity 
referred  to  in  §  1220.719  certifies  by 
signing  the  form  that  he  or  she  is 
authorized  to  do  so. 

(b)  Absentee  requests.  Individual 
eUgible  producers  may  request  and 
obtain  a  combined  registration, 
certification,  and  request  form  (Form 
LS-53)  from  the  county  CFSA  office  in, 
or  serving,  the  county  in  which  they 
reside.  Eligible  producer  entities  may 
request  Form  LS-53  from  the  county 
CFSA  office  in,  or  serving,  the  county  in 


which  their  main  office  is  located.  Only 
one  Form  LS-53  shall  be  provided  to 
each  eUgible  producer.  Form  LS-53  may 
be  requested  in  person  or  in  writing 
diuing  a  specified  period  which  will  be 
announced  by  the  Secretary.  The  county 
ASCS  office  shall  enter  on  Form  LS-52, 
"Absentee  Request  List,"  the  name  and 
address  of  each  person  or  entity 
requesting  Form  LS^53  and  the  date  the 
form  was  mailed. 

(1)  To  register,  eUgible  producers 
must  complete  and  sign  Form  LS-53, 
and  certify  that:  (i)  They  or  the  entity 
they  represent  were  producers  during 
the  specified  representative  period;  and 

(ii)  If  requesting  a  refund  referendum 
on  behalf  of  an  entity  referred  to  in 
§  1220.719  they  are  authorized  to  do  so. 

(2)  After  completing  Form  LS-53,  a 
producer  must  fold  the  self-mailer  so 
that  the  CFSA  county  office  address  is 
properly  displayed,  and  mail  or  deUver 
the  form  to  the  address  shown. 

(3)  Completed  absentee  requests  must 
be  postmarked  no  later  than  the  last  day 
of  the  absentee  polling  period. 

§  1 220.724    Lists  of  registered  producer*. 

Maintaining  security  of  Forms  LS-51 
and  LS-52.  County  CFSA  offices  shall  at 
all  times  maintain  control  of  the  master 
(original)  Forms  LS-51  and  LS-52.  A 
copy  of  Form  LS-52  will  be  posted  and 
available  for  public  inspection  each  day 
beginning  on  the  first  day  of  the 
absentee  polling  period  through  the 
second  business  day  following  the  in- 
person  poll.  Copies  of  Form  LS-51  will 
be  posted  and  available  for  public 
inspection  on  the  date  of  the  in-person 
poll  and  for  2  business  days  thereafter. 
The  forms  will  be  posted  during  regular 
office  hours  in  a  conspicuous  public 
location. 

§1220.725    Challenge  of  eligibility. 

(a)  Who  may  challenge.  A  person's 
eligibihty  to  request  a  refund 
referendum  may  be  challenged  by  any 
person. 

(b)  Challenge  period.  A  challenge  of  a 
person's  eligibility  to  request  a  refund 
referendum  may  be  made  at  any  time 
during  the  polling  period,  but  no  later 
than  the  close  of  business  on  the  2nd 
day  after  the  date  of  the  in-person  poll. 

(c)  Determination  of  challenges.  The 
CFSA  County  Committee  or  its 
designee,  acting  on  behalf  of  the 
Administrator,  shall  make  a 
determination  concerning  the  eligibility 
of  a  producer  who  has  been  challenged 
and  notify  challenged  producers  as  soon 
as  practicable,  but  not  later  than  5 
business  days  after  the  date  of  the  in- 
person  poll. 

(d)  Challenged  names.  The  names  of 
producers  whose  eligibility  is 


challenged  shall  be  so  noted.  The 
notation  "challenged"  shall  be  made 
next  to  the  name  on  the  Form  LS-51  or 
Form  LS-52.  After  the  challenge  has 
been  resolved,  the  county  CFSA  office 
shall  write  either  "eligible"  or 
"inehgible"  next  to  the  name  on  the 
Form  LS-51  or  Form  LS-52.  A 
challenge  shall  be  determined  to  have 
been  resolved  if  the  determination  of  the 
CFSA  County  Committee  or  its  designee 
is*  not  appealed  within  the  time  allowed 
for  appeal  or  there  has  been  a 
determination  by  the  CFSA  County 
Committee  after  an  appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  request  a  refund 
referendum  by  the  CFSA  County 
Committee  or  its  designee  may  file  an 
appeal  at  the  county  CFSA  office  within 
3  business  days  after  notification  of 
such  decision.  Such  person  may  be 
required  to  provide  documentation  such 
as  sales  documents  or  similar 
documents  in  order  to  demonstrate  his 
or  her  eligibility.  An  appeal  shall  be 
determined  by  the  CFSA  County 
Committee,  or  its  designee,  acting  on 
behalf  of  the  Administrator,  as  soon  as 
practicable,  but  in  all  cases  not  later 
than  the  9th  business  day  after  the  last 
day  of  the  polling  period.  The  CFSA 
County  Committee  or  its  designee's 
determination  on  an  appeal  is  final. 

§  1220.726    Canvassing  request  lists. 

(a)  Canvassing  procedure.  Canvassing, 
of  Forms  LS-51,  LS-52,  and  LS-53  shall 
take  place  as  soon  as  possible  after  the 
opening  of  county  CFSA  offices  on  the 
10th  business  day  following  the  in- 
person  polling  date.  Such  canvassing 
shall  be  in  the  presence  of  at  least  two 
CFSA  employees.  CED  or  designee  shall 
supervise  the  canvassing  process  and 
make  a  determination  as  to: 

(1)  The  number  of  producers  signing 
Forms  LS-51  and  LS-53  and  found  to 
be  eligible  to  request  a  refund 
referendum,  and 

(2)  The  number  of  producers  signing 
Forms  LS-51  and  LS-53  found  to  be 
ineligible  to  request  a  refund 
referendum. 

(b)  Requests  shall  be  declared  invalid 
if  a  producer  has  failed  to  provide  all 
information  required  and/or  has  failed 
to  properly  sign  Forms  LS-51,  LS-52,  or 
LS-53. 

(c)  The  public  may  witness  the  review 
and  tabulation  of  Forms  LS-51,  LS-52, 
and  LS-53,  but  may  not  interfere  with 
the  process. 

§1220.727    CFSA  county  Office  report 

The  CFSA  county  report  shall  be 
certified  as  complete  by  the  CED  or 
designee.  CFSA  county  office  shall 
notify  CFSA  State  office  of  the  results  of 
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the  poll.  Each  CFSA  county  office  shall 
transmit  the  results  of  the  poll  in  its 
county  to  the  CFSA  State  office.  Such 
report  shall  include,  but  not  be  limited 
to,  the  number  of  producers  registering 
to  request  a  refund  referendum:  the 
number  of  requests  declared  invaUd;  the 
number  of  requests  declared  ineligible; 
and  the  total  number  of  requests 
declared  eUgible  to  conduct  a 
referendum.  The  results  of  the  poll  in 
each  county  may  be  made  available  to 
the  public  after  the  coiuity  has  reported 
to  the  State  office.  A  copy  of  the  report 
of  results  shall  be  posted  for  30  days  in 
CFSA  county  office  in  a  conspicuous 
place  accessible  to  the  pubUc,  and  a 
copy  shall  be  kept  on  file  in  CFSA 
county  office  for  a  period  of  at  least  12 
months. 

S122a728    CFSA  State  offic*  report 

Each  CFSA  State  office  shall  transmit 
to  the  Eteputy  Administrator,  CFSA,  a 
written  simimary  of  the  results  of  the 
poll  received  from  all  CFSA  coimty 
offices  within  the  State.  The  siunmary 
shall  include  the  information  on  the 
poll  results  contained  in  the  reports 
from  all  county  offices  within  each  State 
and  be  certified  by  the  CFSA  State 
Executive  Director.  The  State  CFSA 
office  shall  maintain  a  copy  of  the 
summary  where  it  shall  be  available  for 
pubhc  inspection  ioi  a  period  of  not  less 
that  12  months. 

S  1220.729    Results  of  ttM  poll. 

(a)  The  Deputy  Administrator,  CFSA. 
shall  submit  to  the  Administrator.  AMS, 
the  results  of  the  poll.  The 
Administrator,  AMS,  shall  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  poll.  The  results  of  the 
poll  shall  be  issued  by  the  Department 
in  an  official  press  release  and 
published  in  the  Federal  Register.  State 
reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch,  Livestock  and  Seed  Division. 
AMS,  USDA.  room  2624  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW,  Washington, 
DC. 

(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  will  be 
reexamined  and  checked  by  such 
persons  who  may  be  designated  by  the 
Deputy  Administrator.  CFSA.  or  the 
Secretary. 

§  1220.730    Disposition  of  records. 

Each  CFSA  CED  shall  place  in  sealed 
containers  marked  with  the 
identification  of  the  soybean  producer 
poll,  the  request  lists  and  county 
summaries.  Such  records  shall  be 
seciu«d  in  the  custody  of  the  CFSA  CED 


for  a  period  of  not  less  than  12  months 
after  the  poll.  If  no  notice  to  the  contrary 
is  received  bom  the  Deputy 
Administrator,  CFSA,  by  the  end  of 
such  time,  the  records  shall  be 
destroyed. 

§  1220.731    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  producer  poll. 

Dated:  March  15, 1995. 
Lon  Hatamiya, 
Administrator. 

IFR  Doc.  95-6910  Filed  3-21-95;  8:45  am] 
BILUNO  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0859] 

Electronic  Fund  Transfers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  rule  amending  Regulation  E 
(Electronic  Fund  Transfers).  The 
amendment  eliminates  the  requirement 
that  an  electronic  terminal  receipt 
disclose  a  number  or  code  that  uniquely 
identifies  the  consumer,  the  consiuner's 
account,  or  the  access  device.  This 
requirement  posed  a  significant  security 
risk  to  consumers  and  financial 
institutions  by  making  information 
accessible  to  criminals  that  could  be 
used  to  make  fraudulent  fund 
withdrawals.  To  address  this  problem, 
the  Board  adopted  an  interim  rule 
effective  December  1, 1994.  The  Board 
also  sought  comments  on  the  interim 
rule  and  is  amending  the  rule  to  address 
the  comments  received. 
EFFECTIVE  DATE:  April  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
at  (202)  452-2412  or  (202) 452-3667. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  thek,Deaf 
(TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Board's  Regulation  E  implements 
the  Electronic  Fund  Transfer  Act 
(EFTA).  The  EFT  A  provides  a  basic 
framework  establishing  the  rights. 


Habilities,  and  responsibilities  of 
participants  in  electronic  fund  transfer 
(EFT)  systems.  Types  of  transfers 
covered  by  the  act  and  regulation 
include  transfers  initiated  through  an 
automated  teller  machine  (ATM),  point- 
of-sale  terminal,  automated 
clearinghouse,  telephone  bill-payment 
system,  or  home  banking  program. 
Regulation  E  establishes  restrictions  on 
the  unsolicited  issuance  of  ATM  cards 
and  other  access  devices;  requires 
disclosure  of  terms  and  conditions  of  an 
EFT  service;  calls  for  documentation  of 
EFTs  through  terminal  receipts  and 
periodic  account  statements;  provides 
limitations  on  consumer  liability  for 
imauthorized  transfers;  and  establishes 
procedvues  for  error  resolution. 

n.  Summary  of  Amendment 

In  December  1994.  the  Board  adopted 
an  interim  rule  amending  Regulation  E 
(59  FR  61787,  December  2, 1994). 
Comment  was  solicited  on  making  the 
rule  final;  approximately  65  comments 
were  received.  All  commenters  strongly 
supported  the  Board's  proposal. ' 
Commenters  believed  that  the  change 
would  not  significantly  reduce  the  level 
of  information  provided  to  consumers 
regarding  their  ATM  transactions  and 
would  continue  to  provide  enough 
information  for  the  consumer  (and  the 
financial  institution)  to  identify  the 
transaction. 

Based  on  the  comments  received  and 
further  analysis,  the  Board  is  adopting 
final  amendments  to  Regulation  E. 
Under  the  final  rule,  the  card  or  account 
niunber  identification  on  the  receipt  no 
longer  has  to  be  "unique"  among  the 
institution's  customers  and  need  not 
exceed  four  digits  or  letters.  The  number 
or  code  still  has  to  distinguish  the 
consumer's  account(s)  from  other 
accounts  of  the  same  consumer  at  the 
institution,  and  to  distinguish  the  access 
device  from  other  access  devices  of  the 
same  consumer  at  the  institution. 

Section  205.9 — Documentation  of 
Transfers 

Paragraph  (a) — Receipts  at  Electronic 
Terminals 

Under  the  EFTA,  when  a  consumer 
initiates  a  transfer  at  an  electronic 
terminal,  the  financial  institution  must 
make  a  written  receipt  available  to  the 
consiuner,  identifying  the  consiuner's 
account  with  the  financial  institution 
from  which  or  to  which  funds  are 
transferred.  Under  the  regulation, 
institutions  can  comply  with  this 


*  Commenters  included  39  rinancial  institutions, 
six  trade  associations,  Ave  Federal  Reserve  Banks, 
and  two  law  firms.  No  consumer  groups 
commented  on  the  interim  rule. 


identification  requirement  by  including 
a  number  or  code  on  the  receipt  that 
identifies  the  access  device  used  to 
initiate  the  transfer,  the  consumer 
initiating  the  transaction,  or  the 
consumer's  accoimt(s).  The  Board 
specified  that  the  number  or  code 
should  be  "unique"  to  ensure  that  the 
method  used  on  the  receipt  adequately 
identifies  the  consumer. 

Over  the  years,  many  financial 
institutions  met  this  requirement  for 
unique  identification  by  disclosing 
consiuners'  card  or  account  numbers  on 
the  receipt,  and  doing  so  did  not  appear 
to  represent  a  security  risk.  Recently, 
the  requirement  for  a  unique 
identification  has  resulted  in  serious 
and  vddespread  ATM  fraud  carried  out 
by  individuals  who  observe — and  often 
videotape — a  consumer  entering  a 
personal  identification  number  (PIN)  on 
the  ATM  keypad.  These  persons  retrieve 
terminal  receipts  that  have  been 
discarded  at  ATM  locations  to  obtain 
the  account  or  ATM  card  number.  Using 
the  combination  of  PIN  and  number, 
they  then  manufacture  a  counterfeit 
ATM  card  and  use  the  card  to  withdraw 
funds  from  the  consumer's  accoimt. 

To  help  protect  consumers  and 
financial  institutions  against  this  fraud, 
the  Board  adopted  an  interim  rule 
effective  December  1, 1994.  The  interim 
rule  eliminated  the  requirement  that  an 
electronic  terminal  receipt  uniquely 
identify  the  consumer's  account  or  card. 
This  change  has  allowed  institutions  to 
truncate  the  number  printed  on  the 
receipt  so  that  it  will  not  contain 
enough  information  for  a  criminal  to 
duplicate  the  card. 

The  Board  believes  that  the  change 
does  not  substantially  diminish 
consumer  protections.  The  purpose  of 
the  receipt  requirement  is  to  allow 
consumers  to  verify  transactions.  Under 
the  final  rule,  the  receipt  still  provides 
sufficient  information  to  allow  the 
consumer  to  identify  transfers:  the  date 
of  the  transfer;  the' amount  of  the 
transfer;  the  type  of  transfer  and  type  of 
account;  the  location  of  the  terminal; 
and  the  identification  of  any  third  party 
to  or  from  which  funds  are  transferred. 
Using  this  information,  a  consumer  can 
match  each  transaction  on  the  periodic 
statement  with  the  receipt  received  at 
the  time  the  transaction  took  place.  In 
addition,  a  consumer  has  the  necessary 
information  to  identify  and  resolve 
errors  in  documentation.  Commenters 
agreed,  noting  that  the  amendment 
would  not  adversely  effect  their  ability 
to  comply  with  the  error  resolution 
procedures  of  Regulation  E. 


Standards  for  Truncation 

Numerous  commenters  asked  the 
Board  to  provide  specific  guidance  to 
establish  truncation  standards  for  card 
number  suppression.  Several 
commenters  requested  that  either  the 
regulation  or  the  Official  Staff 
Commentary  should  provide  a  "safe 
harbor"  for  institutions,  allowring  them 
to  truncate  the  identifying  information 
on  terminal  receipts  to  as  few  as  four 
digits  or  letters.  An  industry  trade 
association,  along  with  the  major  ATM 
networks,  has  developed  and  proposed 
a  4-digit  standard  for  the  industry. 
Although  the  account  number  printed 
on  the  receipt  would  be  truncated  under 
this  standard,  the  necessary  information 
to  support  research  and  reconciliation 
would  be  retained  in  the  system. 
Commenters  believed  that  a  4-digit 
standard  would  deter  fraud  and  still 
provide  sufficient  identification. 

Commenters  strongly  supported 
establishing  a  standard  at  the  network 
level.  They  believed  that  this  standard 
would  assure  that  cardholders  are 
provided  the  same  level  of  account 
protection  at  any  network  ATM  they 
use.  In  addition,  commenters  noted  that 
a  financial  institution  could  provide  the 
same  level  of  account  protection  to 
cardholders  from  other  institutions  who 
use  their  ATMs.  Other  commenters, 
while  not  opposing  the  proposed 
standard,  asked  the  Board  to  provide 
flexibility  for  financial  institutions  to 
develop  their  own  receipt  identification 
methoddlogy.  The  Board  is  amending 
the  regulation  to  provide  that 
institutions  are  in  compliance  with  the 
terminal  receipt  account  identification 
requirement  when  accoiuit  numbers  are 
truncated  to  four  digits.  This  would 
create  a  safe  harbor  for  compliance, 
allow  for  the  establishment  of  an 
industry  standard,  and  also  allow  an 
institution  to  develop  its  own 
requirements. 

The  Board  believes  that  the  ATM 
fraud  addressed  by  the  rule  is  a  serious 
problem  that,  absent  Board  action, 
would  have  continued  to  the  detriment 
of  consumers  and  financial  institutions. 
The  final  rule  reduces  fraud  without 
compromising  consiuners'  ability  to 
document  their  electronic  fund  transfers 
and  provides  specific  guidance 
concerning  compliance. 

This  amendment  to  Regulation  E 
supersedes  a  proposed  change  under  the 
regulatory  review  project  that  was 
published  for  comment  earlier  this  year 
(59  FR  10684,  March  7,  1994). 

m.  Regulatory  Flexibility  Analysis 

The  Board's  Office  of  the  Secretary 
has  prepared  an  economic  impact 


statement  on  the  amendment  to 
Regulation  E.  A  copy  of  the  analysis    • 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  at  (202)  452-3245. 

rV.  Paperwork  Reduction  Act 

In  accordance  wath  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Ch.  35;  5  CFR  1320.13),  the 
information  collection  has  been 
reviewed  by  the  Board  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period.  The 
third  party  disclosure  in  this  revision  of 
Regulation  E  is  in  12  CFR  205.9. 
Information  is  required  as  confirmation 
of  transactions  consumers  perform  at 
electronic  terminals.  The  revision 
allows  institutions  to  truncate  the 
identifying  number  or  code  on  receipts, 
thus  deterring  fraud.  The  revision  is  not 
estimated  to  change  the  amount  of 
annual  burden  associated  with 
Regulation  E  for  state  member  banks, 
which  is  543,363  hours. 

List  of  SubjecU  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  12  CFR  part  205  which  was 
published  at  59  FR  61787  (December  2. 
1994)  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

.  1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1693. 

2.  Section  205.9  is  amended  by 
revising  paragraph  (a)(4),  to  read  as 
follows: 

§  205.9    Documentation  of  transfers. 

(a)  •  *  * 

(4)  A  number  or  code  that  identifies 
the  consumer  initiating  the  transfer,  the 
consumer's  account(s),  or  the  access 
device  used  to  initiate  the  transfer.  The 
number  or  code  need  not  exceed  four 
digits  or  letters  to  comply  vvrith  the 
requirements  of  this  paragraph. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  March  16,  1995. 
lenniiier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-6971  Filed  3-21-95;  8:45  ami 
BILLINQ  CODE  a210-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-149-A0;  Amendment 
39-0174;  AD  95-06-04] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-e-60  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopt?  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
I>C-9-80  series  airplanes,  that  requires 
inspection  and  replacement  of  certain 
suspect  horizontal  stabilizer  primary 
trim  motors.  This  amendment  is 
prompted  by  an  analysis  which  revealed 
that  certain  incorrectly  manufactured 
motor  shafts  could  fail  prematurely  and, 
in  turn,  cause  the  primary  trim  motor  to 
fail.  The  actions  specified  by  this  AD  are 
intended  to  prevent  such  failures  of  the 
primary  trim  motor,  which  could 
ultimately  result  in  reduced 
controllability  of  the  airplane. 
dates:  Effective  April  21.  1995. 

The  incorporation  by  reference  of- 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW.. 
Renton,  Washington;  or  at  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130L,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood,  California;  telephone  (310) 
627-5336;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
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that  is  applicable  to  McDonnell  E)ouglas 
Model  DC-9-80  series  airplanes  was 
published  in  the  Federal  Register  on 
October  18, 1994  (59  FR  52482).  That 
action  proposed  to  require  inspecting 
the  horizontal  stabilizer  primary  trim 
motor  to  determine  if  the  motor  is  one 
having  a  suspect  serial  niunber,  and 
replacing  the  suspect  motors. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the  rule. 

As  a' result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
a^ected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  26  Model 
DC-9-80  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  13  airplanes  of  U.S. 
registry  vdll  be  affected  by  this  AD,  that 
it  will  take  approximately  .5  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 


figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$390,  or  $30  per  airplane. 

Replacement  of  suspect  motors  will 
require  4.5  work  houj^  to  accomplish,  at 
an  average  labor  charge  of  $60  per  work 
hour.  Required  replacement  parts  will 
be  provided  by  Sundstrand  Electric 
Power  Systems  (the  manufacturer  of  the 
horizontal  stabilizer  primary  trim 
motors)  at  no  charge  to  operators.  Based 
on  these  figures,  the  total  cost  impact  is 
estimated  to  be  $3,510,  or  $270  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

0S-O6'-O4    Md)onneIl  Douglas:  Amendment 
39-9174.  Docket  94-NM-149-AD. 
Applicability:  Model  DC-9-80  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-342, 
dated  August  4, 1994;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  horizontal 
stabilizer  primary  trim  motor,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  conduct  a  visual  inspection  of  the 
horizontal  stabilizer  primary  trim  motor  to 
determine  if  the  motor  is  identified  with  one 
of  the  suspect  serial  numbers  listed  in 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A27-342,  dated  August  4,  1994. 
Conduct  this  inspection  in  accordance  with 
the  procedures  specified  in  that  service 
bulletin. 

(1)  If  the  horizontal  stabilizer  primary  trim 
motor  is  not  identified  with  a  suspect  serial 
nimiber,  no  further  action  is  required  by  this 
AD. 

(2)  If  the  horizontal  stabilizer  primary  trim 
motor  is  identified  with  a  suspect  serial 
number,  prior  to  further  flight,  replace  the 
motor  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  McDonnell 
Douglas  MI>-80  Alert  Service  Bulletin  A27- 
342,  dated  August  4, 1994.  This 
incorpK>ration  by  reference  was  ap>proved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771,  Long  Beach,  California  90801-1771, 
Attention:  Business  Unit  Manager,  Technical 
Administrative  Support,  Dept.  L51,  M.C  2- 
98.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transfxjrt  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  21, 1995. 

Issued  in  Renton,  Washington,  on  March  8, 
1995. 

Danell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-6238  Filed  3-21-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-172-AD;  Amendment 
39-0176;  AD  95-06-06] 

Airworthiness  Directives;  McDonneli 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9,  DC-*-60,  and  C- 
9  (military)  series  airplanes  and  Model 
MD-88  airplanes,  that  requires  a  visual 
inspection  to  verify  proper  installation 
of  tie  wire  termination  lugs  on  the 
ignition  selector  switch,  and  removal 
and  correct  installation  of  any 
improperly  installed  wire  termination 
lugs.  This  amendment  also  requires 
application  of  sealant  to  the  wire 
termination  lugs  and  the  attachment 
screws.  This  amendment  is  prompted  by 
a  report  that,  during  the  manufacturer's 
production  flight  testing,  an  abnormal 
engine  start  valve  open  annunciation  for 
engine  No.  2  occurred  and  resulted  in 
an  imcontained  failure  of  the  engine 
starter.  The  actions  specified  by  this  AD 


are  intended  to  prevent  damage  to  the 
engine  cowling,  damage  to  adjacent 
engine  components,  and  possible  fire  in 
the  cowling,  due  to  an  imcontained 
failiue  of  the  engine  starter. 
DATES:  Effective  April  21,  1995. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21 , 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support.  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Sti«et,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L  ,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
Cahfomia  90712;  telephone  (310)  627- 
5245;  fax  (310)  627-5210. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDoimell 
Douglas  Model  DC-9,  DC-9-80,  and — 
C-9  (military)  series  airplanes  and 
Model  MD-88  airplanes,  was  pubhshed 
in  the  Federal  Register  on  November  22, 
1994  (59  FR  60097).  That  action 
proposed  to  require  a  visual  inspection 
to  verify  proper  installation  of  the  wire 
termination  lugs  on  the  ignition  selector 
switch,  and  removal  and  correct 
installation  of  any  improperly  installed 
wire  termination  lugs.  That  action  also 
proposed  to  require  application  of 
sealant  to  the  wire  termination  lugs  and 
the  attachment  screws. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  it  plans  to 
incorporate  the  service  bulletin 
referenced  in  the  proposed  mle  into  its 
"heavy  check"  maintenance  visits, 
which  occur  approximately  every  18 
months.  The  FAA  infers  from  this 
comment  that  the  commenter  would 
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like  the  compliance  time  for  the  visual 
inspection  of  the  wire  tennination  lugs 
on  the  ignition  selector  switch  to  be 
extended  from  the  proposed  8  months  to 
18  months.  The  FAA  concurs.  The 
FAA's  intent  was  that  the  inspection  be 
accomphshed  during  a  regularly 
scheduled  maintenance  for  the  majority 
of  the  affected  fleet,  when  the  airplanes 
would  be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  Based 
on  the  information  supplied  by  the 
commenter,  the  FAA  now  recognizes 
that  18  months  corresponds  more 
closely  to  the  interval  representadve  of 
the  commenter's  normal  maintenance 
schedules.  Paragraph  (a)  of  the  final  rule 
has  been  revised  to  reflect  a  compliance 
time  of  18  months.  The  FAA  does  not 
consider  that  this  extension  will 
adversely  affect  safety. 

Another  commenter  questions  the 
applicability  of  the  proposed  rule.  The 
commenter  states  that  the  service 
bulletin  referenced  in  the  proposed  AD 
is  effective  for  Model  DC-9  series 
airplanes  that  are  equipped  with  a 
20/4  Joule  Ignition  System.  The 
commenter's  Model  DC-9  series 
airplanes  are  equipped  with  Dual  20 
Joule  Ignition  System  and,  therefore,  the 
commenter  states  that  this  should 
exclude  its  airplanes  from  the 
applicability  of  the  AD.  The  FAA 
concurs  that  clarification  is  necessary. 
The  applicability  statement  of  this  AD 
indicates  that  only  those  airplanes  Hsted 
in  McDonnell  Douglas  DC-9  Service 
Bulletin  24-121,  dated  February  24, 
1992,  are  applicable  to  its  requirements. 
As  the  commenter  points  out,  the 
service  bulletin  applies  only  to 
airplanes  equipped  with  a  20/4  Joule 
Ignition  System.  The  FAA's  intent  is  to 
limit  the  appUcability  of  this  AD  only  to 
those  airplanes  that  have  been  identified 
as  subject  to  the  addressed  unsafe 
condition.  In  Ught  of  this,  the 
applicability  of  the  final  rule  has  been 
revised  to  clarify  that  only  those  Model 
DC-9  series  airplanes  listed  in  the 
referenced  service  bulletin  and 
equipped  with  20/4  Joule  Ignition 
Systems  (and)  are  subject  to  the 
requirements  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,954  Model 
DC-9,  DC-9-80,  and  C-9  series 
airplanes  and  Model  ME>-88  airplanes 


of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1,097 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu-.  The  costs  of 
required  parts  woidd  be  nominal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $131,640,  or  $120  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-06-06    McDonnell  Douglas:  Amendment 
39-9176.  Docket  94-NM-172-AD. 

Applicability:  Model  DC-9,  DC-9-80,  and 
C-9  (Military)  series  airplanes,  and  Model 
MD-^8  airplanes,  equipped  with  a  20/4  Joule 
ignition  system;  as  listed  in  McDonnell 
Douglas  DC-9  Service  Bulletin  24-121,  dated 
February  24, 1992;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,.the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  failure  of  the 
engine  starter,  which  could  cause  damage  to 
the  engine  cowling,  damage  to  adjacent 
engine  components,  and  possible  fire  in  the 
cowling,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
of  the  wire  tennination  lugs  on  the  ignition 
selector  switch  located  in  the  forward 
overhead  switch  panel  in  the  fiight 
compartment  to  determine  if  the  lugs  are 
installed  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  24-121,  dated 
February  24, 1992. 

(1)  If  any  wire  termination  lug  is 
improperly  installed,  prior  to  further  flight, 
remove  and  reinstall  wire  terminations  with 
the  barrel  up,  and  encapsulate  wire 
termination  lugs  and  attachment  screws  with 
sealant,  in  accordance  with  the  service 
bulletin. 

(2)  If  all  wire  termination  lugs  are  properly 
installed,  prior  to  further  flight,  encapsulate 
the  termination  lugs  and  attachment  screws 
with  sealant,  in  accordance  with  the  service 
bulletin. 

(b)  Within  10  days  after  removing  and 
reinstalling  wire  terminations  with  the  barrel 
up,  as  required  by  paragraph  (a)(1)  of  this 
AD,  submit  an  accomplishment  repwrt  of  the 
modification,  to  the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712,  Attention: 
Robert  Baitoo,  ANM-140L,  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
In5f>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection,  removal,  reinstallation, 
and  encapsulation  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  24-121,  dated  February  24, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California  90801- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Administrative  Support,  Dept. 
LSI,  M.C.  2-98.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
April  21, 1995. 

Issued  in  Renton,  Washington,  on  March  9, 
1995. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-6320  Filed  3-21-95;  8:45  am] 
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14  CFR  Part  39 

Pocket  No.  95-NM-24-AD;  Amendment 
39-8179;  AD  95-04-61] 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  pubUshes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T95-04-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  Ekimier  Model  328-100  series 


airplanes  by  individual  telegrams.  This 
AD  requires  certain  revisions  to  the 
Airplane  Flight  Manual  (AFM), 
replacement  of  certain  de-icing  boots  in 
the  air  intake  duct  assemblies  of  the 
engine  with  re-designed  units,  and 
inspections  of  the  boots  to  detect 
discrepancies.  This  amendment  is 
prompted  by  reports  of  failures  of  the 
engine  air  inlet  de-icing  system, 
including  debonding  of  the  boots  from 
the  engine  air  intake  ducts,  failure  of  the 
air-tight  chambers  in  the  boots,  and 
malfunction  and  subsequent  shutdown 
of  an  engine  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  engine  malfunction  due  to 
failure  of  the  engine  air  inlet  de-icing 
system. 

DATES:  Effective  April  6, 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T95-04-51,  issued 
February  21, 1995,  which  contained  the 
requirements  of  this  amendment. 

"The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  6, 
1995-. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  22, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
24-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  fi^om  Domier  Deutsche 
Aerospace,  P.O.  Box  1103,  D-82230 
Wessling,  Federal  Republic  of  Germany. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1995,  the  FAA  issued 
telegraphic  AD  T95-04-51,  which  is 
applicable  to  all  Model  Domier  328-100 
series  airplanes.  That  action  was 
prompted  by  reports  of  failure  of  the 
engine  inlet  de-icing  system,  including 
debonding  of  the  boots  from  the  engine 
air  intake  ducts,  failure  of  the  airtight 
chambers  in  the  boots,  and  malfunction 
and  subsequent  shutdown  of  an  engine 


during  flight.  These  conditions,  if  not 
corrected,  could  result  in  significant 
loss  of  engine  power. 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Repubfic  of  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Domier 
Model  328-100  series  airplanes.  The 
LBA  advises  that  it  has  received 
numerous  reports  of  failiues  of  the 
engine  inlet  de-icing  system,  including 
reports  of  debonding  of  the  de-icing 
boots  from  the  engine  air  intake  ducts, 
and  other  reports  of  failure  of  the  air- 
tight chambers  in  these  pneumatic  de- 
icing  boots.  In  one  case,  debonding  and 
associated  disruption  of  airflow  into  the 
engine  resulted  in  malfunction  and 
subsequent  shutdown  of  the  engine 
during  flight.  The  causes  of  failure  of 
the  engine  inlet  de-icing  system  have 
not  yet  been  identified  fully. 

Domier  has  issued  Service  Bulletin 
SB-328-30-020,  dated  March  17, 1994, 
which  describes  procedures  for 
repetitive  detailed  visual  and  tactile 
inspections  of  the  de-icing  boots  of  the 
air  intake  on  the  engines  to  detect  flat 
spots,  softness,  or  other  discrepancies  in 
the  de-icing  boots,  and  to  ensure  that 
the  edges  of  the  de-icing  boots  are 
sealed  properly. 

Domier  also  has  issued  Alert  Service 
Bulletin  ASB-328-71-006,  Revision  1, 
dated  Febmary  16,  1995,  which 
describes  procedures  for  replacement  of 
certain  de-icing  boots  on  the  air  intakes 
of  the  engines  with  de-icing  boots  that 
have  been  re-designed. 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  airworthiness  directive  95-098/ 
2,  dated  February  17, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Federal  Republic 
of  Germany. 

In  light  of  the  failiu^  history  of  certain 
engine  intake  de-icing  systems  on  which 
re-designed  de-icing  boots  are  not 
installed,  the  FAA  finds  that  the 
existing  de-icing  boots  must  be  replaced 
with  re-designed  units.  In  the  interim, 
daily  inspections,  as  described  in  the 
Domier  service  bulletin,  are  required  to 
determine  the  condition  of  the  de-icing 
system.  In  addition,  because  the  causes 
of  the  failures  have  not  been  identified 
fully,  the  FAA  has  determined  that 
functional  tests  also  are  necessary  prior 
to  each  flight  to  ensiu«  proper  operation 
of  the  system.  Finally,  for  the  same 
reason,  this  AD  also  requires  that  these 
inspections  and  tests  be  continued  at 
greater  intervals  following  installation 
of  the  re-designed  boot  to  ensure  that 
installation  of  the  re-designed  imit  has 
corrected  the  unsafe  condition. 
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This  airplane  model  is  manufactured 
in  the  Federal  Republic  of  Germany  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Telegraphic  AD  T95-04-51  to: 

1.  Require  replacement  of  certain  de- 
icing  boots  with  re-desi^ed  units; 

2.  Provide  operating  hmitations  and 
require  revisions  to  abnormal 
procedures  to  specify  that  icing 
conditions  must  be  exited  or  the 
airplane  must  be  landed  at  the  nearest 
suitable  airport  under  certain 
conditions; 

3.  Require  certain  inspections  to 
detect  discrepancies  in  de-icing  boots; 

4.  Require  functional  tests  to  ensure 
proper  operation  of  the  de-icing  system; 
and 

5.  Require  that  operators  report  to  the 
FAA  findings  of  any  discrepancy 
discovered  on  re-designed  boots. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Smce  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 


and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  February  21,  1995, 
to  all  known  U.S.  owners  and  operators 
of  Domier  Model  328-100  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commiuiications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments    ' 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  i>ersons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  xuider  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-04-51  Dornien  Amendment  39-9179. 
Docket  95-NM-24-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 


case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  trom 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  malfunction  due  to 
failure  of  the  engine  air  inlet  de-icing  system, 
accomplish  the  following: 

(a)  For  all  airplanes:  Within  24  hours  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (a)(l^  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  the  following  limitation 
in  the  AFM.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"During  flight,  if  the  'ENG  DEICE  FAIL' 
electronic  indication  and  caution  advisory 
system  (EICAS)  annunciation  activates  for 
either  engine,  flight  into  known  or  forecast 
icing  conditions  is  prohibited." 

(2)  Revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  by 
removing  page  4,  dated  September  1, 1994, 
of  section  04-12-00,  and  replacing  it  with 
the  following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"1.  Icing  Ckmdi-     Exit  immediately.  If  un- 
tions.  able,  land  at  nearest 

suitable  airport." 

(3)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the  following 
functional  test.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Accomplish  the  following  test  at  the 
applicable  time  specified  as  follows: 

"For  airplanes  equip(>ed  with  air  intake 
duct  assemblies  having  de-icing  boots  with 
part  numbers  (P/N's)  29S-5D5240-21,  -23, 
and  -25:  As  of  24  hours  after  the  effective 
date  of  AD  95-04-51,  accomplish  the 
functional  test  prior  to  each  flight. 

"For  airplanes  equipp)ed  with  air  intake 
duct  assemblies  having  de-icing  boots  with 
P/N's  29S-5D5240-211  (inlet  lip),  -231 
(bypass  duct),  and  -251  (aft  ramp  duct): 
Accomplish  the  functional  test  within  24 
hours  after  the  effective  date  of  AD  95-04- 
51,  and  thereafter  at  daily  intervals. 

"Perform  a  fiinctional  test  of  the  de-icing 
system  of  the  air  intake  ducts  of  the  left  and 
right  engines  to  determine  the  condition  of 
the  system,  in  accordance  with  the 
procedures  specified  below.  Flight  crew  or 
maintenance  personnel  shall  perform  this 
test. 

FUNCTIONAL  TEST  OF  THE  DE-ICING 
SYSTEM 

"With  engines  running  at  idle  power, 
display  and  monitor  the  'ICE  PROTECT' 
system  page  of  the  electronic  indication  and 
caution  advisory  system  (EICAS),  select  left 
and  right  'ENGINE  INTAKE'  pushbuttons  in 
('ON'),  for  a  minimum  of  60  seconds.  Monitor 
system  page  for  normal  indications  of  one 
complete  boot  inflation  and  deflation  cycle. 
Monitor  EICAS  for  normal  messages,  and 
absence  of 'ENG  DEICE  FAIL'  caution. 

After  60  seconds  and  observation  of  one 
complete  inflation/deflation  cycle,  release 
■ENGINE  INTAKE'  pushbuttons  to  out  ('OFF') 
position,  confirm  absence  of  system  page  and 
EICAS  cautions,  and  deselect  'ICE  PROTECT' 
system  page.  At  completion  of  check. 


'ENGINE  INTAKE'  pushbuttons  may  be 
turned  back  on  if  required  for  departure. 

"If  any  EICAS  'ENG  DEICE  FAIL' 
annunciation  is  observed,  or  if  system  normal 
inflate  and  deflate  cycling  is  not  observed: 
The  system  shall  be  considered  inoperative. 
Prior  to  further  flight,  the  detailed  visual  and 
tactile  inspections  required  by  paragraph  (b) 
of  AD  95-04-51  must  be  accomplished. 

"If  no  discrepancy  with  the  de-icing  boots 
is  found  during  these  inspections,  the  de- 
icing  system  may  t>e  inoperative  for  a  period 
of  time  not  to  exceed  that  specified  in  the 
DO-328  Master  Minimum  Equipment  List 
(MMEL).  Flight  into  known  or  forecast  icing 
conditions  is  prohibited." 

(b)  For  airplanes  equipped  with  air  intake 
duct  assemblies  having  de-icing  boots  with 
P/N's  29S-5D5240-21,  -23,  and  -25: 
Accomplish  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD  at  the  times  specified  in  those 
paragraphs. 

(1)  Within  24  hours  after  the  effective  date 
of  this  AD:  Perform  a  detailed  visual 
inspection  and  a  tactile  inspection  of  the  de- 
icing  boots  in  the  air  intake  ducts  on  the 
engines  tw detect  flat  spots,  softness,  or  other 
discrepancies,  and  to  ensure  that  the  edges  of 
the  de-icing  boots  are  sealed  properly,  in 
accordance  with  Domier  Service  Bulletin 
SB-328-3O-020,  dated  March  17, 1994. 

(i)  If  no  discrepancies  are  found  and  the 
edges  of  the  de-icing  boots  are  sealed 
properly  (no  debonding  between  the  boot  and 
the  intake  duct),  repeat  the  detailed  visual 
and  tactile  inspections  required  by  paragraph 
(b)(1)  of  this  AD  thereafter  at  daily  intervals. 

(ii)  If  any  discrepancy  is  found,  or  if  any 
edge  of  a  de-icing  boot  is  sealed  improperly 
(debonding  between  the  boots  and  the  intake 
duct),  prior  to  further  flight,  replace  all  three 
de-icing  boots  having  P/N's  29S-5D5240-21, 
-23,  and  -25,  with  three  new  units  having  P/ 
N's  29S-5D5240-211,  -231,  and  -251,  in 
accordance  with  the  procedures  specified  in 
Domier  Alert  Service  Bulletin  ASB-328-71- 
006,  Revision  1,  dated  Febmary  16,  1995. 

(2)  Within  5  days  after  the  effective  date  of 
this  AD,  replace  all  three  de-icing  boots 
having  P/N's  29S-5D5240-21,  -23,  and  -25, 
with  three  new  units  having  P/N's  29S- 
5D5240-211.  -231,  and  -251,  in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328-71-006,  Revision  1,  dated  Febmary  16, 
1995.  Following  such  replacement,  perform 
the  detailed  visual  and  tactile  inspections 
and  the  functional  tests  required  by 
paragraphs  (c)  and  (a)(3)  of  this  AD, 
respectively,  in  accordance  wit^  the  times 
and  procedures  specified  in  those 
paragraphs. 

(c)  For  airplanes  equipped  with  air  intake 
duct  assemblies  having  de-icing  boots  with 
P/N's  29S-5D5240-211,-231,  and  -251: 
Within  7  days  after  the  effective  date  of  this 
AD,  perform  a  detailed  visual  inspection  and 
a  tactile  inspection  of  the  de-icing  boots  in 
the  air  intake  ducts  on  the  engines  to  detect 
flat  spots,  softness,  or  other  discrepancies, 
and  to  ensure  that  the  edges  of  the  de-icing 
boots  are  sealed  properly,  in  accordance  with 
the  procedures  specified  in  Dornier  Service 
Bulletin  SB-328-30-020,  dated  March  17, 
1994. 

(1)  If  no  discrepancies  are  found  and  the 
edges  of  the  de-icing  boots  are  sealed 


properly  (no  debonding  between  the  boot  and 
the  intake  duct):  Repeat  the  detailed  visual 
and  tactile  inspections  required  by  paragraph 

(c)  of  this  AD  diereafter  at  intervals  not  to 
exceed  7  days. 

(2)  If  any  discrepancy  is  found,  or  if  any 
edge  of  a  de-icing  boot  is  sealed  improperly 
(debonding  between  the  boots  and  the  intake 
duct):  Prior  to  further  flight,  replace  all  thr«e 
de-icing  boots  with  three  new  units  having  P/ 
N's  29S-5D5240-211,  -231.  and  -251.  in 
accordance  with  Domier  Alert  Service 
Bulletin  ASB-328-71-006,  Revision  1,  dated 
Febmary  16, 1995;  and  accomplish  the 
reporting  requirement  specifimi  in  paragraph 

(d)  of  this  AD. 

(d)  For  airplanes  equipped  with  air  intake 
duct  assemblies  having  de-icing  boots  with 
P/N's  29S-5D5240-211,  -231.  and  -251: 
Within  10  days  after  accomplishing  any 
inspection  or  functional  test  required  by  this 
AD,  report  findings  of  any  discrepancy  to  the 
Manager,  Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  WA  98055-4056; 
fax  (206)  227-1320.  Inforaiation  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(e)  After  the  effective  date  of  this  AD,  no 
de-icing  boot  having  P/N  29S-5D5240-21. 
-23,  or -25  shall  be  installed  on  any  airplane. 

(f)  An  alternative  method  of  compliance  or 
adjusUnent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Sp»ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Domier  Service 
Bulletin  SB-328-30-020.  dated  March  17, 
1994;  and  Domier  Alert  Service  Bulletin 
ASB-328-71-006,  Revison  1.  dated  Febmary 
16,  1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Domier  Deutsche  Aerospace,  P.O.  Box 
1103.  D-82230  Wessling,  Federal  Republic  of 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
April  6,  1995,  to  all  persons  except  those 
f>ersons  to  whom  it  was  made  immediately 
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effective  by  telegraphic  AD  T95-04-51, 
issued  on  February  21, 1995,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on  March 
14,  1995. 

Dairell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-6774  Filed  3-21-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  11  and  381 

[Doclwt  No.  RM93-7-000;  Order  No.  576] 

Charges  and  Fees  for  Hydroelectric 
Projects 

Issued:  March  15. 1995. 

agency:  Federal  Energy  Regulatory 
Conunission.  DOE. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing  the 
assessment  of  annual  charges  for  the 
administration  of  Part  I  of  the  Federal 
Power  Act,  16  U.S.C.  792-823b.  The 
final  rule  adopts  a  maximum  charge  and 
makes  the  assessments  commence  at  the 
same  time  as  the  commencement  of 
project  construction.  The  final  rule 
eliminates  annual  charges  for  minor 
licensees,  and  does  not  (as  originally 
proposed)  adopt  annual  charges  for 
existing  exemptees.  The  final  rule 
eliminates  filing  fees  for  future 
exemption  applications,  and  adopts 
annual  charges  with  respect  to 
exemptions  that  are  issued  in  the  future 
for  projects  that  are  equivalent  in  size  to 
those  of  major  licensed  projects.  The 
final  rule  retains  at  this  time  the 
separate  allocation  of  aimual  charges  for 
administrative  costs  for  municipal  and 
non-municipal  licensees,  and  retains  as 
well  the  existing  formulae  for  allocating 
those  costs  between  the  two  classes  of 
major  licensees.  The  final  rule  defers 
consideration  of  those  issues  to  a  future 
proceeding. 

EFFECTIVE  DATE:  April  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Smoler,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street  NE., 
Washington,  DC  20426,  (202)  208-1269. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 


interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200, 14400.  12000.  9600. 
7200.  4800.  2400. 1200  or  300bps.  full 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  fi-om 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  fi°om  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  located  in  Room  3104,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  governing  the  assessment 
of  annual  charges  for  the  administration 
of  Part  I  of  the  Federal  Power  Act 
(FPA).i  The  final  rule  adopts  a 
maximum  charge  and  makes  the 
assessments  commence  at  the  same  time 
as  the  commencement  of  project 
construction.  The  final  rule  eliminates 
annual  charges  for  minor  licensees,  and 
does  not  (as  originally  proposed)  adopt 
annual  charges  for  existing  exemptees.^ 
The  final  rule  retains  at  this  time  the 
separate  allocation  of  annual  charges  for 
administrative  costs  for  municipal  and 
non-municipal  licensees,  and  retains  as 
well  the  existing  formulae  for  allocating 
those  costs  between  the  two  classes  of 
major  licensees.  The  final  rule  defers 
consideration  of  those  issues  to  a  future 
proceeding, 

II.  Public  Reporting  Burden 

Under  the  current  regulations,  major 
non-municipal  licensees  file  annual 
reports  containing  data  on  their  electric 
generation  during  the  prior  fiscal  year. 
The  final  rule  does  not  alter  that 
reporting  burden. 


III.  Background 

On  January  26,  1994,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  proposing  to  revise  its 
regulations  governing  the  assessment  of 
annual  charges  under  FPA  Part  I.^  As 
explained  in  the  NOPR,  the  Commission 
is  required  by  section  10(e)(1)  of  the 
FPA*  to  collect  annual  charges  from 
licensees  for  the  cost  of  administering 
Part  I  of  the  FPA.  Part  11  of  the 
Commission's  regulations  '  provides  the 
manner  in  which  licensees  are  charged 
for  such  costs.  Prior  to  the  adoption  of 
the  current  regulations  in  1958  and 
1963,  administrative  charges  were  not 
based  on  the  actual  costs  of  the 
government,  but  were  in  the  nature  of 
set  fees  that  were  billed  for  a  calendar 
year.^  Under  the  current  regulations,  the 
reimbursable  costs  are  determined  on  a 
fiscal  year  basis. 

Section  3401  of  the  Omnibus  Budget 
Reconcihation  Act  of  1986  (OBRA)  ^ 
requires  the  Commission  to  recover  all 
of  its  costs  for  the  fiscal  year  through 
annual  charges  and  fees.*  The  annual 
charges  assessed  pursuant  to  OBRA  are 
based  on  an  estimate  of  the 
Commission's  current-fiscal-year  costs, 
with  subsequent  adjustments  based  on 
actual  costs.^  Pursuant  to  OBRA,  the 
Commission  collects  annual  charges  to 
recover  the  costs  of  administering  Parts 
II  and  III  of  the  FPA,  as  well  as  the  costs 
the  Commission  incurs  in  administering 
the  Natural  Gas  Act,  the  Natural  Gas 
Policy  Act,  and  the  Interstate  Commerce 
Act.  In  this  regard,  we  note  that  section 
3401(a)(2)  of  OBRA  provides  that  "[t]he 
provisions  of  this  subtitle  shall  not 
affect  the  authority,  requirements, 
exceptions,  or  limitations  in  sections 
10(e)  and  30(e)  of  the  Federal  Power 
Act." 

In  response  to  the  NOPR,  the 
Commission  received  73  comments.  The 


'  16  U.S.C.  792-823b. 

'As  discussed  below,  the  final  rule  eliminates 
flling  fees  for  future  exemption  applications,  and 
adopts  annual  charges  with  respect  to  exemptions 
that  are  issued  in  the  future  for  projects  that  are 
equivalent  in  size  to  those  of  major  licensed 
projects. 


'TV  FERC  Stats.  &  Regs.  1  32,505.  The  NOPR  was 
published  in  the  Federal  Register  on  February  3, 
1994,  59  FR  5142. 

M6  U.S.C.  803(e)(1). 

»  18  CFR  part  11. 

*The  system  of  basing  the  annual  charges  on 
actual  costs  was  adopted  in  Order  No.  205. 19 
F.P.C.  907  (1958)  (with  respect  to  municipal 
licensees  only),  and  in  Order  No.  272,  30  F.P.C. 
1333  (1963)  (all  other  licensees):  see  also  Order  No. 
272-A,  31  F.P.C.  1555  (1964). 

'Pub.  L.  No.  99-509,  Title  III,  Subtitle  E,  sec. 
3401  (1986)  (codified  at  42  U.S.C.  7178).  OBRA  is 
implemented  in  Part  382  of  the  Commission's 
Regulations,  18  CFR  Pan  382. 

■See  Joint  Explanatory  Statement  of  the 
Committee  of  Conference  to  Accompany  H.R.  5300 
(Conference  Report).  H.R.  Rep.  No.  1012,  99th 
Cong.,  2d  Sess.  238,  reprinted  in  1986  U.S.C.CA.N. 
3607,  3883. 

'The  former  procedures  for  estimating  the  costs 
and  later  adjusting  the  assessments  were  described 
in  Order  No.  472,  52  FR  18201  (May  14,  1987). 
FERC  Stats.  &  Regs.  (Regulations  Preambles  1986- 
1990)  1  30,746  at  pp.  30.612  and  30,616-17. 


commenters  are  listed  in  Appendix  A  of 
this  final  rule.  The  proposals  in  the 
NOPR,  the  comments  thereon,  and  the 
Commission's  determinations  thereon 
are  discussed  below  on  a  subject  by 
subject  basis. 

IV.  Discussion 

As  explained  in  the  NOPR,  former 
§  11.1  of  the  Commission's  regulations 
provided  three  different  allocation 
formulae  for  three  different  classes  of 
licensees.  For  non-municipal  licensees 
of  projects  of  more  than  2,000 
horsepower  of  installed  capacity,  former 
§  11.1(a)  set  forth  an  allocation  formula 
based  on  a  combination  of  the  project's 
authorized  installed  capacity  and  the 
energy  actually  generated.  For 
municipal  licensees  of  projects  of  more 
than  2,000  horsepower,  former  §  11.1(b) 
set  forth  an  allocation  formula  based 
solely  on  capacity.  For  all  licensees 
(both  municipal  and  non-municipal)  of 
projects  of  2,000  horsepower  or  less  of 
installed  capacity,  former  §  11.1(c) 
specified  an  annual  charge  of  five  cents 
per  horsepower,  with  a  minimum 
charge  of  $5  per  year. 

The  NOPR  proposed  two  alternatives. 
In  Alternative  A,  the  Commission 
proposed  to  base  the  allocation  of  all  of 
the  annual  charges  among  a  single  class 
of  licensees  and  exemptees,  including 
all  major  and  minor  municipal  and  non- 
mimicipal  licensees  and  all  exemptees. 
The  allocation  would  be  based  solely  on 
the  respective  capacity  of  each 
hydropower  project  as  measured  in 
kilowatts.  Under  Alternative  B,  the 
Commission  proposed  to  retain  separate 
categories  and  formulae  for  major 
mimicipal  and  non-municipal  licensees. 
Minor  licensees  and  exemptees  would 
be  classified  with  the  comparable 
groups  of  major  licensees,  and  their 
charges  would  be  assessed  pursuant  to 
the  formulae  currently  used  for  those 
groups. 

A.  Charges  for  Minor  Licensees 

As  noted  above,  both  Alternative  A 
and  Alternative  B  treated  the  minor 
licensees  in  the  same  manner  as  the 
major  licensees.  In  Alternative  A,  all 
licensees  were  combined  together  in  a 
single  allocation  formula.  In  Alternative 

B,  the  minor  licensees  were  included  in 
the  respective  allocation  formulae  for 
the  major  licensees.  In  other  words,  the 
minor  municipal  licensees  were 
included  in  the  same  allocation  formula 
with  the  major  municipal  licensees,  and 
the  minor  non-municipal  licensees  were 
included  in  the  same  allocation  formula 
with  the  major  non-municipal  licensees. 
The  NOPR  recognized  that,  under  either 
scheme,  the  charges  for  minor  licensees 
may  increase  substantially,  but 


expressed  the  Commission's  belief  that 
the  existing  charge  of  five  cents  per 
horsepower  had  been  so  heavily  eroded 
by  inflation  since  it  was  adopted  in 
1963  as  to  have  been  rendered  • 
comparatively  meaningless. 

The  major  licensees  favor  including 
the  minor  licensees  in  the  same 
assessment  pool,'"  while  the  minor 
licensees  object.  The  major  licensees 
emphasize  fairness  in  broadly  spreading 
the  Commission's  costs,  while  the  minor 
licensees  emphasize  the  burden  on 
them. 

Water  Assn.  contends  that  "dramatic 
increases  in  fees"  would  cause  some 
economically  marginal  minor  licensees 
to  abandon  operation  of  their  projects." 

Some  minor  licensees  contend  that 
they  cannot  afford  a  minimum  aimual 
charge  of  $100:  Mackowiak,  for 
instance,  has  a  37  kilowatt  (kW)  project 
in  his  back  yard,  whose  purpose  is  to 
provide  electricity  to  his  home.  He 
proposes  that  projects  smaller  than  100 
kW  in  capacity  be  excluded  fi-om  the 
assessments. 

We  have  decided  not  to  assess  annual 
charges  on  minor  projects.  As  a  practical 
matter,  excluding  minor  projects  {i.e., 
projects  of  1.5  MW  or  smaller)  will  have 
no  meaningful  impact  on  the  other 
licensees'  assessments,  but  will  relieve 
minor  licensees  of  a  potentially  onerous 
burden. 

In  fiscal  year  1993,  a  total  of  1052 
licensees  were  assessed  a  total  of 
$51,399,160  in  annual  charges  for 
administration  of  Part  I  of  the  FPA.  Of 
that  total,  the  661  major  licensees  were 
assessed  a  total  of  $51, 350,699, '^  while 
the  391  minor  licensees  were  assessed  a 
total  of  $48,461."  Thus,  the  major 
licensees  accounted  for  99.9  percent  of 
the  total  assessments,  while  the  minor 
licensees  accounted  for  only  0.1  percent 
of  the  total  assessments. 

In  other  words,  no  major  licensee 
derives  any  meaningful  financial  benefit 
from  including  the  minor  licensees  in 
the  existing  assessment  and  allocation 
scheme.  We  believe  that  substantially 
increasing  the  minor  licensees'  aimual 
charges,  as  proposed  in  the  NOPR, 
could  impose  unreasonable  burdens  on 
many  of  those  licensees,  while 
exclusion  of  the  minor  licensees  from 
the  new  assessment  and  allocation 
scheme  may  provide  meaningful  relief 


">See.  e.g.,  EEl  at  16-17. 

"Water  Assn.  at  3.  See  also  North  America. 

"Of  that  total.  133  municipal  major  licensees 
were  assessed  a  total  of  $11,105,138,  while  528  non- 
municipal  major  licensees  were  assessed  a  total  of 
$40,245,561. 

"Of  that  total.  58  municipal  minor  licensees 
were  assessed  a  total  of  $3,404,  while  333  non- 
municipal  minor  licensees  were  assessed  a  total  of 
S45.057. 


to  many  of  those  minor  licensees. 
Accordingly,  we  have  defined  the  scope 
of  the  assessment  process  in  new 
§  11.1(b)(1)  so  as  to  include  only 
licensees  whose  projects  exceed  1.5  MW 
in  authorized  installed  capacity.  The  1.5 
MW  is  the  equivalent  of  the  2,000 
horsepower  definition  of  minor  projects 
in  former  §11.1. 

B.  Minimum  and  Maximum  Charges 

The  NOPR  proposed  to  establish  a 
minimum  and  maximum  annual  charge. 
The  minimum  annual  charge  would  be 
$100.  The  maximum  charge  would  set  a 
limit  on  annual  charges  so  that,  with 
respect  to  costs  incurred  by  the 
Commission,  no  licensee's  project 
would  be  required  to  pay  more  than  2.0 
percent  of  the  total  costs. '* 

The  NOPR  also  invited  comment  on 
other  potential  alternatives.  With 
respect  to  a  minimum  charge,  other 
alternatives  would  be  to  waive  charges 
below  a  fixed  dollar  amount  or  below  a 
fixed  capacity.  With  respect  to  a 
maximum  charge,  different  percentages 
could  be  used  for  the  ceiling.  If  the 
formula  were  to  be  based  solely  on 
capacity,  another  alternative  would  be 
to  have  a  50  percent  discount  for  all 
authorized  capacity  above  a  prescribed 
ceiling  (e.g.,  500  megawatts). 

Many  of  the  commenters  express 
approval  for  a  maximum  charge,  and 
many  of  these  comments  come  fi-om 
licensees  who  would  not  themselves 
benefit  from  such  a  cap.  In  general,  the 
commenters  believe  that  the  charges 
assessed  to  the  largest  projects  are 
disproportionate. 

Washington  Company  proposes  a 
minimum  base  annual  charge  of  $500.'* 
Some  smaller  exemptees  and  minor 
licensees,  on  the  other  hand,  contend 
that  the  $100  minimum  would  be 
imduly  burdensome  on  them. 

Ogden  opposes  the  two  percent 
maximum  charge  on  grounds  that  it 
would  solely  benefit  larger,  non- 
municipal  projects.  Alaskan  opposes  the 
maximum  charge  on  grounds  that,  "(ijf 
the  charges  are  equitably  allocated  at  the 
outset,  the  effect  of  the  proposed  cap 
could  be  to  unfairly  reallocate  costs 
&t)m  larger  to  smaller  projects."  '^ 
Synergies  also  believes  the  cap  is  unfair. 

Consolidated  would  lower  the  cap 
&x>m  2  percent  to  1.6  percent.  Or,  using 
the  ahemative  formula  discussed  in  the 


"  The  proposed  limit  was  modelled  after  the 
formula  in  §  382.203(b)  with  respect  to  annual 
charges  for  oil  pipelines.  The  maximum  annual 
charge  stated  therein  is  6.339  percent  of  the  total 
charges,  but  that  figure  is  based  on  a  much  smaller 
number  of  significant  entities  (interstate  oil 
pi(]elines)  sharing  a  much  smaller  total  cost. 
'    '  *  Washington  Company  at  5. 

"'Alaskan  at  5. 
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NOPR.  Consolidated  would  use  a  75 
percent  discount  factor  for  all  capacity 
in  excess  of  500  MW.i' 

Chelan  argues  that  the  proposed  two 
percent  cap  is  inequitable.  Chelan  has 
two  large  projects  each  of  which  would 
fall  beneath  the  cap,  while  its 
downstream  neighbor,  Grant,  has  two 
comparable  developments  that  are 
grouped  together  into  a  single  licensed 
project  Icuge  enough  to  benefit  from  the 
cap.  Therefore,  Chelan  urges  us  to  apply 
the  cap  to  licensees,  not  to  projects. 
Chelan  offers  a  further  alternative:  "The 
maximum  charge  per  licensee  could  be 
2  percent  of  the  total  administrative 
costs,  or  .5  percent  of  the  number  of 
projects  licensed  to  it,  whichever  is 
greater."'" 

Grant  suggests  that  the  Commission 
conduct  "a  reasonable  project -by-project 
sample  study"  that  would  "determine 
the  average  relationship  of 
administrative  costs  to  project  size," 
and  thereafter  adjust  the  cap  "to  reflect 
the  outcome  of  the  study."  '^  Virginia 
Electric  proposes  that  the  minimum 
charge  be  indexed  to  the  rates  of 
inflation  of  the  Commission's  total 
costs.*" 

In  light  of  our  determination  to  assess 
annual  charges  only  to  licensees  whose 
projects  have  a  capacity  in  excess  of  1.5 
MW,  the  proposed  minimum  charge  has 
been  rendered  moot.  Accordingly,  we 
have  not  adopted  it  in  the  final  rule. 

Having  considered  the  comments 
received,  and  for  the  reasons  stated  in 
the  NOPR,  we  will  adopt  the  two 
percent  maximimi  charge  that  was 
proposed  in  the  NOPR.  We  believe  it  is 
a  reasonable  compromise  that  takes  into 
account  the  financial  capacity  of  the 
larger  projects  as  well  as  considerations 
of  fairness  in  spreading  the  burden 
equitably  among  licensees  by  putting 
finite  limits  on  the  extent  of  any  one 
project's  burden.*' 

C.  Commencement  of  Assessments 

The  NOPR  recognized  that,  in  the  case 
of  major  construction  projects,  the 
license  may  be  in  effect  for  several  years 


"Consolidated  at  11—12:  see  also  Storage  Council 
at  9-10:  Kvaemer  at  10-11. 

'•Chelan  at  11-13. 

"Grant  at  6. 

*°Virginia  Power  at  2. 

"  We  understand  Chelan's  point,  but  we  believe 
that  basing  the  cap  on  licensees  rather  than  on 
projects  might  result  in  as  many  distortions  as  the 
one  Chelan  notes.  No  annual  charge  allocation 
formula  will  ever  be  "perfect"  or  totally  firee  of  any 
distortion.  We  believe  that  the  one  we  have  adopted 
is  reasonable.  In  any  event,  as  noted  below,  our 
annual  charge  program  is  not  predicated  on 
collecting  from  individual  projects  in  proportion  to 
their  responsibility  for  administrative  costs 
incurred.  For  these  and  other  reasons,  we  also 
believe  that  no  useful  purpose  would  be  served  by 
conducting  the  study  suggested  by  Grant. 


before  project  construction  is 
commenced  and  before  the  project 
commences  operation  and  goes  into 
service.  With  respect  to  non-municipal 
licensees,  annual  charges  are  payable 
each  year  from  the  date  of  issuance  of 
the  license,  but  there  is  no  incoming 
stream  of  revenue  during  those  years, 
because  no  power  is  being  generated. 
Municipal  licensees,  on  the  other  hand, 
do  obtain  an  exemption  from  annual 
charges  prior  to  and  during  the 
construction  period.  This  is  because 
§  11.6(g)  of  the  regulations  provides  a 
complete  exemption  from  certain 
annual  charges  when  a  municipal 
project  is  under  construction  and  not 
generating  power,  on  the  theory  that  the 
project  is  operating  without  profit 
within  the  meaning  of  the  municipal 
exemption  in  FPA  section  10(e). 

Under  the  various  regulatory  regimes 
discussed  in  the  NOPR,  the  Commission 
would  maintain  the  above-described 
exemption  from  annual  charges  with 
respect  to  municipal  projects  that  have 
not  yet  commenced  commercial 
operation.  In  addition,  the  NOPR 
proposed  to  include  in  the  assessment 
formula  (whatever  it  may  be)  only 
licensed  and  exempted  projects  that 
have  already  been  constructed  or  whose 
construction  has  commenced.  Although 
framed  in  terms  of  all  projects,  as  a 
practical  matter,  because  of  the 
exemption  for  municipal  projects,  the 
change  would  primarily  affect  non- 
municipal  projects.** 

Some  commenters  advocate 
commencement  of  annual  charge 
assessments  upon  issuance  of  the 
license  or  even  earlier.  Some  prefer  to 
delay  commencement  of  charges  until 
the  project  commences  operating.  And 
some  prefer  the  middle  ground 
proposed  in  the  NOPR — commencement 
of  charges  after  commencement  of 
construction. 

EEI  opposes  deferring  commencement 
of  billing  imtil  commencement  of 
construction,  contending  that  it  would 


"The  NOPR  expressed  the  Commission's  belief 
that  commencement  of  construction  is  a  more 
appropriate  determinant  than  completion  of 
construction,  for  two  reasons.  First,  of  all,  the  date 
on  which  construction  conunenced  is  a  legally 
precise,  documented  date,  whereas  the  date  on 
which  construction  is  completed  is  not  defined 
with  the  same  precision.  This  is  because  section  13 
of  the  FPA  requires  that  the  licensee  commence 
construction  of  the  project  within  fixed  time 
periods  after  issuance  of  the  license,  as  specified  in 
section  13  and  the  license.  Thus,  the  Commission 
has  evolved  standards  for  determining  the  precise 
date  of  commencement  of  construction,  and  the 
hydropower  industry  is  familiar  with  those 
standards.  Secondly,  the  NOPR  expressed  the 
Commission's  understanding  that  licensees  of 
projects  under  construction  can  draw  on 
construction  loan  funds  to  pay  the  annual  charges, 
whereas  such  funds  may  not  be  available  prior  to 
the  commencement  of  construction. 


give  a  "fi*ee  ride"  to  licensees  whose 
pre-construction  planning  activities 
consume  Commission  staff  time.  EEI 
would,  instead,  assess  the  charges 
during  the  pre-construction  period  but 
defer  their  payment  until  after 
construction,  has  commenced. 
Otherwrise,  according  to  EEI,  the  existing 
licensees  would  be  "subsidizing"  the 
new  licensees;  it  would  be  imfair  to  the 
existing  licensees,  who  all  paid  annual 
charges  from  the  inception  of  their 
licenses.*^ 

Consolidated  states  that  large  pumped 
storage  projects  require  substantial  lead 
time  for  design  and  financing  prior  to 
commencement  of  construction,  and 
that  during  this  period  pumped  storage 
developers  typically  have  limited  fimds 
available.^*  Consolidated  also  points  out 
that  the  existing  regulations  based 
annual  charges  for  non-municipal 
pumped  storage  projects  entirely  on 
capacity,  so  that  such  projects  did  not ' 
receive  the  partial  or  complete  relief 
accorded  to  non-municipal 
conventional  projects  and  municipal 
projects,  both  of  whose  charges  were 
based  in  part  or  in  whole  on  generation; 
charges  based  on  generation  do  not 
commence  until  after  construction, 
because  nothing  is  generated  until  the 
project  has  been  built.  Thus, 
Consolidated  favors  the  NOPR's 
commencement  proposal  as  a  more 
equitable  solution.**  Consolidated  also 
asserts  that  pumped  storage  projects, 
because  of  their  large  scale,  bear  a 
disproportionate  share  of  the  annual 
charges.  According  to  Consolidated,  in 
1993  pumped  storage  projects 
comprised  three  percent  of  the  total 
number  of  licensed  projects  but  paid  32 
percent  of  the  total  annual  charges  for 
administrative  costs.** 

Storage  Council  points  out  that 
pumped  storage  projects  typically 
require  two  to  four  years  of  lead  time 
after  licensing  before  construction 
commences;  that  the  annual  charges  for 
those  projects  are  quite  large;  and  that 
private  developers  of  these  projects 
need  to  concentrate  their  available 
finances  on  project  design  and  power 
marketing.*' 

Noah  Corp.  states  that  "(t)he 
elimination  of  annual  charges  until 
construction  start  *  *  *  is  the  most 
important  part  of  this  rulemaking.  It  will 
make  more  projects  happen,  because  it 


will  encourage  development  by 
reducing  risk  cost."  ** 

Adirondack  argues  that  it  is  unfair  for 
non-municipal  licensees  to  have  to  pay 
annual  charges  during  the  construction 
period  when  municipal  licensees  do 
not.  Adirondack  favors  commencing  all 
annual  charges  .at  the  commencement  of 
project  operation,  i.e.,  the  day  on  which 
the  project  first  generates  electricity*' 

Storage  Partners  also  advocates  the 
date  of  commencement  of  commercial 
operations  as  the  appropriate  date  of 
commencement  of  annual  charges. 
Storage  Partners  would  define  the 
commencement  of  commercial 
operations  in  terms  of  the  contractually 
defined  date  of  that  type  specified  in 
construction  contracts,  financing 
commitments,  and  power  sales 
contracts.  30 

PG&E  contends  that  the  intent  of 
Congress  in  FPA  section  10(e)  was  to 
require  annual  Ucensees  to  pay  annual 
charges  throughout  the  term  of  the 
license,  including  the  years  immediately 
after  its  issuance,  even  if  construction 
hasn't  commenced. 3'  PG&E  points  out 
that  this  is  a  period  of  significant 
Commission  staff  involvement  in  the 
licensee's  activities,  as  the  staff 
monitors  and  approves  various  aspects 
of  design  and  construction.-^* 

Consumers  Power  contends  that  the 
Commission  can  provide  adequate  relief 
to  project-financed  projects  by 
authorizing  deferred  payment  of  annual 
charges  on  a  case-by-case  basis.^s  Duke 
advocates  a  system  of  direct  billing  for 
actual  services  rendered,  starting  with 
the  Commission's  initial  involvement 
with  the  apphcant/hcensee.^'* 

In  light  of  all  of  the  comments,  and  for 
the  reasons  stated  in  the  NOPR,  we 
believe  that  the  annual  charges 
commencement  date  proposed  in  the 
NOPR  strikes  a  reasonable  balance  and 
compromise  among  the  financial 
concerns  of  the  different  licensees. 
Licenses  are  issued  for  terms  of  as  long 
as  50  years,  and  the  projects  themselves 
are  often  designed  and  constructed  to 
last  much  longer  than  the  license.  Thus, 
over  time,  providing  a  modest  level  of 
relief  to  licensees  of  projects  that 
haven't  yet  commenced  construction 
imposes  a  very  small  burden  on  the 
existing  licensees,  because  the  licensees 
of  newly  constructed  projects  will  be 
sharing  the  total  annual  charges  burden 


"EEI  at  12-14.  EEI  goes  on  to  advocate  filing  fees 
for  applications  for  a  preliminary  permit  or  an 
original  license.  Those  proposals  go  beyond  the 
scope  of  the  NOPR  and  wilt  not  be  considered  here. 

"Consolidated  at  3-4. 

"W.  at  4-5. 

» Id.  at  6. 

"  Storage  Council  at  4-5. 


"Noah  Corp.  at  1. 

"Adirondack  at  2. 

*•  Storage  Partners  at  4. 

"  PGAE's  conrunents,  however,  do  not  provide 
convincing  documentation  of  such  Congressional 
intent. 

"PG&E  at  6-8. 

"Consumers  Power  at  6. 

J^Duke  at  2. 


long  after  the  expiration  of  the  short  pre- 
construction  period.  Moreover,  if  a  few 
years  of  pre-construction  relief  from 
annual  charges  enables  one  or  more 
licensees  of  new  projects  to  bring  their 
projects  to  fi^iition,  these  new  projects 
will  help  share  the  existing  licensees' 
burden. 

As  we  explained  in  the  NOPR,  we 
prefer  to  use  the  date  of  commencement 
of  construction  as  the  benchmark  for 
commencement  of  annual  charge 
assessments,  as  opposed  to  the  date  of 
commencement  of  operation,  because 
the  former  has  come  to  be  defined  (for 
other  purposes)  with  considerably 
greater  precision  in  the  case  law.  It  also 
marks  the  point  in  time  at  which 
funding  is  available  bom  construction 
loans. 

D.  From  Horsepower  to  Kilowatts 

As  discussed  above  and  in  the  NOPR, 
former  §  11.1  provided  different 
allocation  formulae  for  municipal  and 
non-municipal  projects  of  more  than 
2,000  horsepower  of  installed  capacity. 
Both  formulae,  however,  took  into 
account  a  project's  authorized  installed 
capacity  defined  in  terms  of 
horsepower. 

In  the  NOPR,  the  Commission 
proposed  to  revise  former  §  11.1  to 
substitute  kilowatts  for  horsepower  in 
stating  a  project's  authorized  installed 
capacity.  This  change  was  designed  to 
reflect  modem  usage  in  the  rating  of 
equipment  used  in  hydropower  projects. 
For  the  few  hcensed  hydromechanical 
projects,  all  of  which  are  quite  small, 
the  Commission  would  impute  a 
kilowatt  figure  by  multiplying  these 
projects'  existing  horsepower  capacity 
by  three-fourths. 

All  of  the  comments  received  on  this 
proposal  were  in  favor  of  it. 
Accordingly,  for  the  reasons  discussed 
in  the  NOPR,  this  proposal  has  been 
adopted  in  the  final  rule. 

E.  The  Determination  of  Authorized 
Installed  Capacity 

The  NOPR  explained  that  questions 
have  occasionally  arisen  as  to  how  to 
define  "authorized  installed  capacity." 
The  Commission  proposed  to  clarify  the 
concept  of  "authorized  installed 
capacity"  by  defining  it  in  the  proposed 
new  §  11.1  (i).  The  authorized  installed 
capacity  would  be  expressed  in 
kilowatts,  and  would  be  the  lesser  of  the 
capacity  of  the  generator  or  the  turbine. 
Thus,  if  the  capacity  of  the  generator 
exceeded  the  capacity  of  the  turbine, 
then  the  capacity  of  the  turbine  would 
apply,  and  vice-versa.  The  availability 


of  stream  flow,  however,  would  not  be 
considered.35 

The  capacity  would  be  based  on  the 
actual  power  of  the  equipment  in 
question  without  regard  to  whatever 
"nameplate"  rating  might  be  physically 
affixed  to  the  imit  (although,  with 
respect  to  a  new  or  unmodified  unit,  the 
"nameplate  rating"  may  well  coincide 
with  the  definition  proposed  herein).  If 
the  generator  or  turbine  are 
subsequently  modified,  such  as  by 
rewinding  the  generator,  the  capacity 
would  be  recalculated  accordingly. 

This  proposal  drew  a  variety  of^ 
comments.  EEI,  for  instance,  proposes 
convening  a  technical  conference  to 
discuss  the  matter.'* 

Central  Maine  suggests  that  the 
Commission  "take  into  account  actual 
performance  limitations  such  as  age, 
wear,  and  cavitation  limits  when 
determining  authorized  capacity."" 

Independent  contends  that  turbine 
and  generator  nameplate  ratings  may  be 
less  than  accurate  as  a  determinant  of 
actual  ca{>acity.  Independent  states  that 
turbine  ratings  vary  according  to  gate  or 
head,  and  that  the  total  capacity  of  a 
multi-imit  powerhouse  may  well  be  less 
than  the  sum  of  the  individual  generator 
nameplate  ratings  because  of  the 
hydraulics  of  a  multi-unit  site.^* 
Washington  Company  and 
Westinghouse  make  the  same  points.'' 

Portland  Co.  would  base  the 
determination  of  capacity  solely  on  the 
manufacturer's  nameplate  rating, 
contending  that  this  method  "is  simple, 
fair  and  predictable."  Portland  Co. 
claims  that  the  formula  proposed  in  the 
NOPR  is  unreasonable  because  hydro 
turbines  have  "a  imique  gate  position 
(water  flow)  vs.  megawatt  output 
efficiency  curve"  that  has  "established 
upper  and  lower  cavitation  limits."  Use 
of  the  maximimi  head  gate  opening  is 
imrealistic,  because  the  turbine  runner 
might  be  damaged  at  that  point  on  the 
curve.  Portland  Co.  would  use,  instead, 
"the  design  upper  cavitation  limit  as 
defined  by  the  turbine  manufacturer  at 
the  rated  head."*' 

PG&E  advocates  measuring  capacity 
in  kilovolt-amperes  (kVA),  because 
manufacturers  rate  their  generators' 
capacity  in  kVA.*' 


"The  NOPR  stated  that  the  proposed  rule  would 
codify  the  policy  articulated  in  Public  Utility 
District  No.  2  of  Grant  County,  Washington,  62 
FERC  161,229  (1993). 

"EEI  at  16. 

'^Central  Maine  at  4. 

M  Independent  at  2-3.  See  also  National  Hydro  at 
2. 

'^  Washington  Company  at  7;  Westinghouse  at  2. 

«> Portland  Co.  at  3. 

*'  PG4E  at  5-6.  We  note  that  the  portion  of  the 
definition  in  §  ll.l(i]  that  deals  with  the  capacity 

Continued 
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Westinghouse  points  out  that 
profitability  hinges  in  significant 
measure  on  the  price  and  other  terms  of 
a  company's  power  sales  contracts, 
rather  than  on  the  raw  capacity  of  the 
company's  equipment.  Therefore, 
Westinghouse  suggests  utilizing 
financial  data  on  operating  income  and 
profitability  in  allocating  annual 
charges.  Westinghouse  would  also 
adjust  the  annual  charges  to  reflect  the 
extent  to  which  poor  management  on 
the  part  of  the  regulated  entity  increases 
the  level  of  the  Commission  stafrs 
regulatory  activities  with  respect  to  that 
entity.*^ 

The  most  efficient  use  of  the  water 
resource  is  at  "best  gate"  rather  than  at 
"maximum  gate."  Therefore,  in 
response  to  the  comments,  we  have 
substituted  "best  gate  (maximum 
efficiency  point)"  for  "maximum  head 
gate"  in  the  turbine  portion  of  the 
definition  in  §  ll.l(i).  We  will  not, 
however,  adjust  the  total  capacity  of  the 
turbines  at  a  multi-unit  powerhouse  to 
refiect  the  peculiar  hydraulics  of  the 
site.  That  is  precisely  the  sort  of 
potentially  contentious  complexity  we 
seek  to  avoid. 

We  will  also  clarify  the  NOPR's 
reference  to  the  generator's  "nameplate" 
rating.  The  rating  on  the  generator's 
nameplate  at  licensing  will  be  deemed 
to  be  the  capacity  of  the  generator 
unless  the  generator  has  been  modified 
or  rewound  subsequent  to  licensing 
such  that  the  nameplate  no  longer 
accurately  describes  the  generator's 
actual  capacity. 

We  are  unwilling,  however,  to  inject 
into  the  calculation  such  subjective  and 
extraneous  factors  as  the  efficiency  of 
the  licensee's  management  or  the 
profitability  of  the  licensee's  operation. 
Moreover,  our  annual  charge  program  is 
not  predicated  on  collecting  from 
individual  projects  in  proportion  to 
their  responsibility  for  adrninistrative 
costs  incurred. 

F.  The  Five  Megawatt  and  Conduit 
Exemption  Costs 

As  explained  in  the  NOPR.  section  30 
of  the  FP**  provides  that  the 
Commission  may  exempt  from  the 
FPA's  licensing  provisions  any  facility 
(other  than  a  dam,  and  within  certain 
megawatt  limits)  which  is  constructed 
or  operated  to  generate  electric  power, 
if  the  facility  is  located  on  non-federal 
land  and  "utilizes  for  such  generation 
only  the  hydroelectric  potential  of  a 


manmade  conduit,  which  is  operated  for 
the  distribution  of  water  for  agricultural, 
municipal,  or  industrial  consumption 
and  not  primarily  for  the  generation  of 
electricity." 

Sections  405  and  408  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA),  as  amended  by  section  408  of 
the  Energy  Security  Act  of  1980,  «'• 
provide  that  the  Commission  may 
exempt  from  the  FPA's  licensing 
requirements  small  hydroelectric  power 
projects  that  are  located  at  the  site  of  an 
existing  dam  (or  utilize  natural  water 
features  without  the  need  for  a  dam]  and 
that  have  a  proposed  installed  capacity 
of  five  megawatts  (MW)  or  less. 

In  the  NOPR,  the  Commission 
expressed  its  belief  that  it  has  the  legal 
authority  under  OBRA  to  assess  annual 
charges  to  exemptees,^'  and  proposed  to 
do  so  with  respect  to  both  the  5  MW  and 
the  conduit  exemptions.*^ 

Finally,  pursuant  to  former  §381.601, 
the  Commission  imposed  a  filing  fee  for 
applications  for  a  5  MW  exemption.  As 
a  part  of  its  proposal  to  assess  annual 
charges  on  5  MW  exemptees,  the  NOPR 
proposed  to  delete  §  381.601  from  the 
regulations.*^ 

EEI  supports  the  proposal  in  the 
NOPR  for  the  same  reasons  that  it 
supports  inclusion  of  minor  licensees  in 
the  same  pool  with  major  licensees.*^ 


of  generators  is  framed  in  pan  in  kVA.  It  is  then 
converted  to  kilowatts  for  purposes  of  comparison 
with  the  capacity  of  the  turbine. 

"Westinghouse  at  3. 

<'18U.S.C.  8233. 


"  16  U.S.C.  2705  and  270«. 

''Section  3401(a)  of  OBRA  provides  as  follows: 

♦"Holders  of  5  MW  and  conduit  exemptions 
would,  however,  be  able  to  apply  for  exemption 
from  annual  charges  based  on  their  municipal 
status. 

(a)  In  General. — (1)  Except  as  provided  in 
paragraph  (2)  and  beginning  in  fiscal  year  1987  and 
in  each  fiscal  year  thereafter,  the  Federal  Energy 
Regulatory  Commission  shall,  using  the  provisions 
of  this  subtitle  and  authority  provided  by  other 
laws,  assess  and  collect  fees  and  annual  charges  in 
any  fiscal  year  in  amounts  equal  to  all  of  the  costs 
incurred  by  the  Commission  in  that  fiscal  year. 

(2)  The  provisions  of  this  subtitle  shall  not  affect 
the  authority,  requirements,  exceptions,  or 
limitations  in  sections  10(e)  and  30(e)  of  the  Federal 
Power  Act. 

whereas  this  provision  makes  clear  that  OBRA 
does  not  authorize  the  collection  of  annual  charges 
from,  e.g.,  municipal  licensees  who  qualify  for  an 
exemption  under  the  terms  of  section  10(e)  of  the 
Federal  Power  Act,  projects  under  exemptions  from 
licensing  are  not  subject  to  section  10(e),  and 
therefore  charging  them  under  OBRA  does  not 
affect  any  provision  of  section  10(e). 

Section  30(e)  of  the  Federal  Power  Act  requires 
the  Commission  to  collect  from  exemption 
applicants  and  certain  license  applicants,  on  behalf 
of  the  U.S.  Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  state  fish  and  wildlife 
agencies,  these  agencies'  project-specific  costs 
under  section  30(c)  (establishment  of  mandatory 
conditions  with  respect  to  fish  and  wildlife 
resources).  These  agencies  are  required  to  subtract 
from  their  section  10(e)  claims  the  money  they 
recover  under  section  30(e).  5  MW  and  the  conduit 
exemptions. 

♦'As  noted  in  the  NOPR.  the  Commission  does 
not  impose  a  filing  fee  for  applications  for  conduit 
exemptions. 


Humboldt  contends  that  OBRA  does 
not  confer  any  legal  authority  to  assess 
annual  charges  independent  of  the 
authority  conferred  by  section  10(e)  of 
the  FPA,  which  (as  the  NOPR  noted) 
applies  to  licensees.  Thus,  Humboldt 
contends  that  the  Commission  lacks 
legal  authority  to  assess  ^nnual  charges 
to  exemptees. 

Humboldt  further  contends  that  the 
assessment  of  annual  charges  against 
exemptees  violates  the  Congressional 
purpose  and  spirit  of  PURPA,  which 
was  to  encourage  certain  small  power 
projects  by  freeing  them  from  regulatory 
requirements  end  costs."^ 

Howard  contends  that  "(l)umping 
exempted  and  licensed  projects  into  a 
single  administrative  framework  defeats 
the  spirit"  of  PURPA,  "which  put  small 
projects  with  minimal  environmental 
impacts  in  a  separate  category  to 
facilitate  their  development  and 
operation."'" 

Water  Assn.  states  that  many  of  its 
exemptee  members  "are  facing  dramatic 
reductions"  in  their  revenues  and  "are 
reevaluating  the  continued  operation" 
of  their  projects.  Water  Assn.  believes 
that  the  imposition  of  annual  charges 
"could  easily  tip  the  balance  against 
continued  operation."" 

Ann  Arbor  states  that  it  relied  in  part 
on  the  absence  of  charges  when  it 
redeveloped  its  two  small  (900  kW  and 
540  kW)  exempted  projects,  and  that  the 
assessment  of  annual  charges  might 
contribute  to  a  decision  to  sell  or 
decommission  one  or  both  projects.**^ 
Desert  also  states  that  it  relied,  in  part, 
on  freedom  from  annual  charges  when 
it  decided  to  invest  in  its  two  small 
exempted  conduit  projects;  the  two 
projects  are  operated  on  a  not-for-profit 
basis  to  reduce  water  rates.'^ 

Columbus  states  that  its  exempted 
project  "was  conceived  to  demonstrate 
the  feasibility  of  a  municipality 
operating  a  low  head  generator  in 
Central  Ohio  at  a  water  supply 
reservoir."  5* 

Falls  Creek  contends  that,  by  virtue  of 
its  exemption,  the  level  of  regulatory 
services  it  receives  is  lower  than  those 
received  by  licensees.^'' 

Haemmig  states  that  his  1.4  kW 
project  "only  produces  approximately 
$20  per  year  revenue  for  us."  Adkins' 
project  is  located  in  a  national  forest 
and  is  used  solely  to  supply  electricity 


♦»EElat  17. 

♦"Humbojdt  at  3-4.  See  also  Westinghouse  at  3- 

»Howardat2. 

'iWater  Assn.  at  2. 

"Ann  Arbor  at  1. 

''Desert  at  1-2.  See  also  Michiana. 

"Columbus  at  1. 

"Falls  Creek  at  2. 


project  is  located  in  a  national  forest 
and  is  used  solely  to  supply  electricity 
to  his  ranch,  whose  alternate  source  of 
power  is  a  diesel  generator.  Lassen 
states  that  his  30  kW  conduit  exemption 
project  has  a  small  positive  cash  flow 
but  a  negative  rate  of  return,  and  that 
the  $100  minimum  charge  proposed  in 
the  NOPR  would  constitute  three 
percent  of  his  gross  revenue. 

The  Commission  is  persuaded  by  the 
comments  that  it  should  not  extend  the 
annual  charges  scheme  to  the  existing 
exemptees.  We  believe  that  the  statutory 
scheme  by  which  the  exemptions  were 
authorized  was  designed  to  induce  the 
development  of  small  projects,  and  that 
many  of  the  existing  exemptees 
reasonably  relied  on  fr-eedom  from 
annual  charges  when  they  invested  in 
their  projects.  We  also  note  that  many 
of  the  existing  exemptees  paid  a 
substantial  filing  fee  at  the  time  they 
filed  their  applications  for  exemption. 
For  all  of  these  reasons,  we  will  not 
extend  the  scope  of  the  annual  charges 
scheme  to  encompass  existing 
exemptees. 

As  discussed  in  the  NOPR,  the  filing 
fee  for  exemption  applications  generates 
very  little  revenue  but  is  so  substantial 
as  to  Ukely  deter  applicants  from  filing 
new  applications.  No  comments  were 
received  on  the  proposal  to  eUminate 
that  filing  fee.  For  the  reasons  stated  in 
the  NOPR,  we  will  delete  it  from  the 
regulations. 

We  will,  however,  include  in  the 
annual  charges  allocation  scheme  all 
exemptees  whose  projects  exceed  1.5 
MW  in  authorized  installed  capacity 
and  whose  exemptions  are  issued 
subsequent  to  the  effective  date  of  this 
final  rule.  Most  of  those  exemptees  will 
not  have  paid  the  application  filing  fee, 
and  they  will  be  on  notice  of  the  annual 
charges  obligation  at  the  time  they 
choose  to  accept  the  exemption  and 
invest  in  the  exempted  project.  The 
exemption  will  be  conditioned  on 
knowing,  voluntary  acceptance  of  the 
obligation  to  participate  in  the  annual 
charges  scheme.  We  will  exclude  fix>m 
the  annual  charges  all  projects  of  1.5 
MW  capacity  or  less  for  the  same 
reasons,  explained  above,  that  we 
excluded  all  such  projects  that  are 
licensed  instead  of  exempted.  As  a 
transition  matter,  we  will  allow  any 
future  exemptees  who  paid  the 
application  filing  fee  prior  to  the 
effective  date  of  this  final  rule  to  credit 
that  fee  against  their  annual  charge 
assessments  to  the  full  extent  of  the  fee 
that  was  paid. 

G.  Other  Revisions  to  Annual  Charges 

Former  §  11.1(d)  stated  that  the 
minimum  annual  charge  for  projects 


involving  transmission  lines  was  $5. 
The  NOPR  noted  that  the  Commission's 
current  practice  is  to  state  that  charge  in 
the  articles  of  the  individual  licenses,  as 
appropriate.  Therefore,  the  NOPR 
proposed  to  conform  the  text  of  former 
§  11.1(d)  (renumbered  as  proposed  new 
§  11.1(e))  to  that  practice.  No  comments 
were  received  on  this  proposal,  and  the 
change  has  been  made. 

Former  §  11.20  provided  two  separate 
deadlines  for  payment  of  bills  for 
annual  charges:  30  days  for  headwater 
benefits  bills  and  45  days  for  other 
annual  charges  bills.  The  NOPR 
proposed  to  make  all  such  bills  payable 
upon  30  days  of  their  rendition. 

Many  commenters  express  strenuous 
objection  to  this  proposed  change,**  and 
no  commenter  supports  it.  Some 
commenters  discuss  their  experience 
with  the  time  elapsed  during  mail 
transmissions  between  themselves  and 
the  Commission.  They  also  discuss  the 
time  elapsed  during  mail  transmissions 
within  corporate  or  governmental 
entities;  the  added  delays  and 
complexities  of  licensees  -who  are 
structured  as  corporate  affiliates;  and 
the  layers  of  authority  whose  prior 
approval  is  needed  before  issuing 
checks  for  large  sums  of  money.  They 
discuss  these  matters  in  the  context  of 
the  five  percent  per  month  penalty  for 
late  payment  of  the  annual  charges 
bill.57 

Without  endorsing  any  particular 
reason  advanced  by  the  commenters,  the 
Commission  is  persuaded  by  their 
collective  response  that  the  present  45- 
day  period  should  be  retained. 
Therefore,  the  Commission  will  conform 
the  divergent  deadlines  in  §  11.20  by 
making  both  of  them  45  days. 

The  NOPR  proposed  a  new  §  11.20, 
which  would  provide  for  licensees  to 
file  an  appeal  of  the  bill  to  the 
Commission's  Chief  Financial  Officer. 
All  decisions  of  the  Chief  Financial 
Officer  on  appeals  would  be  subject  to 
rehearing  by  the  Commission  pursuant 
to  §  385.713.  This  would  essentially 
codify  the  current  informal  practice. 
The  NOPR  noted  that  most  billing 
disputes  involve  mathematical 
calculations  that  can  be  readily  resolved 
by  discussion  with  the  Commission's 
staff  without  the  need  for  a  formal 
request  to  the  Commission  for  rehearing. 
The  bill  would  still  have  to  be  paid 
within  45  days  of  its  rendition  in  order 
to  avoid  the  assessment  of  penalty 
payments  under  §  11.21,  but  if  a  timely 
appeal  or  request  for  rehearing  were 


filed  the  bill  could  be  paid  under  protest 
and  subject  to  refund.  This  provision 
would  codify  the  Commission's  current 
practice.  No  comments  were  received  on 
these  proposals.  They  will  be  adopted, 
for  the  reasons  stated  in  the  NOPR. 

Former  §  11.6(i)  required  that 
applications  for  exemptions  from 
payment  of  annual  charges  "shall  be 
prepared  on  forms  prescribed  by  the 
Commission  •  *  •••  Inasmuch  as  the 
Commission  does  not  currently 
prescribe  such  forms,  the  NOPR 
announced  the  Commission's  intention 
to  delete  the  reference  to  such  forms.  No 
comments  were  received  on  this,  and 
the  reference  has  been  deleted. 

The  NOPR  also  proposed  to  add  a 
sentence  at  the  end  of  §  11.6(i)  to  clarify 
that  bills  for  annual  charges  can  be  paid 
under  protest  and  subject  to  refund  in 
the  event  that  an  applicationlor  an 
exemption  from  payment  is  pending 
when  the  bill  becomes  payable.  The 
NOPR  explained  that  this  provision 
would  codify  the  Commission's  current 
practice.  No  comments  were  received  on 
this  proposal,  and  we  have  adopted  it, 
for  the  reasons  stated  in  the  NOPR.'* 

The  Washington  State  Energy  Office 
and  the  U.S.  Forest  Service  note  that  the 
NOPR  did  not  propose  new  regulations 
to  implement  section  1701(a)  of  the 
Energy  PoUcy  Act  of  1992.59  That 
legislation  involves  recovery  through 
annual  charges  of  certain  costs  incurred 
by  federal  and  state  fish  and  wrildlife 
agencies  and  other  natural  and  cultural 
resource  agencies  in  connection  with 
studies  they  perform  pursuant  to  Part  I 
of  the  FPA.  "They  urge  us  to  propose 
new  regulations  to  implement  section 
1701(a).  Citing  section  504(g)  of  the 
Federal  Land  Policy  Management  Act, 
the  Forest  Service  also  argues  that  "any 
land  use  fees  charged  by  the 
Commission  for  hydropower  projects 
should  be  based  on  the  fair  market  value 
of  these  lands  for  hydropower 
purposes."^ 

None  of  these  matters  was  addressed 
in  the  NOPR.  and  they  fall  beyond  the 
scope  of  this  rulemaking  proceeding. 
Accordingly,  they  will  not  be  discussed 
or  resolved  in  this  final  rule. 


»*See,  e.g.,  EEI  at  17-18;  Central  Maine  at  4: 
Consumers  at  7-8:  PG»E  at  9.  PG&E  favors 
extending  the  period  to  60  days. 

"See  section  17(b)  of  the  FPA,  18  U.S.C.  810(b). 


"Snohomish  suggests  that  the  Commission  pay 
interest  on  annual  charges  paid  in  protest  that  are 
later  refunded  when  the  protest  is  upheld. 
Snohomish  argues  that  this  would  be  fair  and 
equitable  in  light  of  the  fwnalties  for  late  payment 
of  the  charges.  Snohomish  also  suggests  an  escrow 
arrangement.  The  short  answer  is  that  the  penalties 
are  mandated  by  the  FPA,  but  the  Commission  has 
no  statutory  authority  to  pay  interest. 

"Pub.  L.  102-486,  106  Stat.  2776-3133  (Oct.  24, 
1992). 

•"Forest  Service  comments  at  1. 
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H.  Separate  Classes  of  Licensees: 
Capacity  or  Generation 

Many  commenters  expressed  their 
views  on  the  choice  between 
Alternatives  A  and  B  in  the  NOPR.  i.e.. 
whether  to  maintain  separate  pools  of 
costs  attributable  to  municipal  and  non- 
municipal  licensees  or  to  combine  them 
into  a  single  common  pool  of  costs  for 
allocation  among  all  hcensees  regardless 
of  class.  The  non-municipal  licensees 
prefer  to  establish  a  combined  pool, 
while  the  municipal  licensees  prefer  to 
maintain  separate  pools.  The  NOPR  also 
considered  what  formula  to  use  to 
allocate  costs  among  the  Ucensees. 
Within  Alternative  A,  the  NOPR 
discussed  several  potential  variations: 
(1)  Base  the  allocation  formula  entirely 
on  authorized  installed  capacity;  (2) 
base  the  formula  entirely  on  generation; 
or  (3)  base  it  on  a  combination  of 
capacity  and  generation.  Within 
Alternative  B,  the  NOPR  retained  the      - 
existing  formulae  (as  described  above) 
whereby  the  allocation  of  costs  for 
municipal  licensees  is  based  entirely  on 
capacity  while  the  allocation  for  non- 
mimicipal  licensees  is  based  on  a 
combination  of  both  capacity  and 
generation. 

Many  commenters  addressed  this 
issue.  The  comments  diverged  widely, 
cutting  across  municipal  and  non- 
municipal  lines.  Some  commenters 
preferred  capacity,  some  preferred 
generation,  and  some  preferred  a 
combination. 

The  Commission  has  decided  to  defer 
consideration  of  these  issues  to  a  future 
proceeding.  Because  the  Commission 
has  not  reached  any  decision  on 
whether  to  revise  these  aspects  of  the 
current  regulations,  and  if  so.  how,  the 
final  rule  retains  the  separate  pools  of 
costs  for  municipal  and  non-municipal 
licensees,  and  retains  the  distinctions  in 
the  present  formulae  with  respect  to  use 
of  capacity  and  generation  in  the 
respective  allocations. 

/.  Transition  Arrangements 

hi  the  NOPR,  the  Commission 
proposed  a  three-year  transition  period 
for  phasing  in  the  changes  described  in 
the  "Alternative  A"  regulatory  text. 

Many  commenters  supported  use  of  a 
transition  period  in  the  event  that  the 
Commission  adopted  significant 
changes  in  the  annual  charges  formulae. 
One  commenter  opposed  having  a 
transition  period.*'  Several  commenters 
suggested  extending  the  transition 


period  to  five  years,  or  even  to  ten 
years.  *2 

As  discussed  above,  the  transition 
period  in  the  NOPR  was  proposed  to 
alleviate  the  dislocations  attributable  to 
adoption  of  the  Alternative  A  formula. 
The  proposed  regulatory  text  for 
Alternative  B  did  not  include  a 
transition  period.  Our  decision  to  defer 
consideration  of  the  allocation  formulae 
renders  the  proposed  transition  period 
moot,  and  it  will  not  be  adopted.  Thus, 
the  maximum  charge,  the  exclusion  of 
minor  licensees,  and  the 
commencement  of  assessments  only 
after  commencement  of  construction 
will  all  become  effective  immediately.*^ 

V.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)**  generally  requires  a  description 
and  analysis  of  proposed  regulations 
that  will  have  a  significant  economic 
ipipact  on  a  substantial  number  of  small 
entities.*^  In  the  NOPR,  we  certified  that 
the  proposed  regulations  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  U.S.  Small  Business 
Administration,  in  its  comments,  asserts 
that  there  are  approximately  900 
licensees  and  exemptees  whose  projects 
have  a  rated  capacity  of  less  than  80 
megawatts,  and  that  section  3(17)(A)  of 
the  FPA  uses  that  standard  to  define  a 
"small  power  production  facility."** 
The  Association  of  California  Water 
Agencies  (Water  Assn.)  contends  that 
"(aldditional  FERC  fees  for 
hydroelectric  licenses  will  be  a  major 
impact  on  already  strained  local  water 
agency  budgets,  and  will  additionally 
compromise  the  ability  of  the  water 
agencies  to  meet  their  mandate  of 
providing  essential  services  of  adequate 
water  at  reasonable  costs."*'  Therefore, 
the  Small  Business  Administration  and 
the  Water  Assn.  urge  the  Commission  to 
perform  a  regulatory  flexibility  analysis. 


">  Noah  Corp.  (at  2)  contends  that  the  phased-in 
transition  provisions  are  unnecessary  and  would 
further  complicate  the  changes. 


•»  APPA  at  17;  No.  Cal.  Power  at  4;  Okla. 
Authority;  Public  Pool  at  8-9;  Westinghouse  at  4- 
5. 

''We  are,  however,  adopting  a  minor  transition 
provision  with  respect  to  the  change  from 
horsepower  to  kilowatts,  discussed  above. 

"5  U.S.C.  601-612. 

"Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  U.S.C. 
632(a). 

"We  note  that  the  regulations  previously  in 
effect,  as  discussed  above,  treated  as  "minor"  for 
annual  charge  purposes  only  those  projects  whose 
capacity  did  not  exceed  2,000  horsepower,  which 
equates  to  1.5  megawatts,  not  80  megawatts. 

''Water  Assn.  at  3-4. 


Several  other  exemptees  also  raised  this 
issue.  ** 

As  discussed  above,  the  Commission 
received  numerous  comments  from 
exemptees  and  minor  licensees  urging 
us  to  provide  a  measure  of  relief  from 
the  proposed  new  regulations.  In 
response  to  these  comments,  the 
Commission  has  decided  not  to  impose 
annual  charges  on  either  licensees  or 
exemptees  whose  projects  have  a 
capacity  of  1.5  MW  or  less.  This 
encompasses  all  of  the  minor  Ucensees 
and  all  of  the  exemptees  of  comparable 
size.  We  have  also  excluded  all  of  the 
existing  exemptees  regardless  of  size. 
Accordingly,  piu^uant  to  section  605(b) 
of  the  RFA,  the  Commission  hereby 
certifies  that  the  final  rule  adopted 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Environmental  Statement 

Issuance  of  this  final  rule  does  not 
constitute  a  major  federal  action  having 
a  significant  adverse  impact  on  the 
quality  of  the  human  environment 
under  the  Commission's  regulations 
implementing  the  National 
Environmental  Pohcy  Act.*^  The  final 
rule  adopted  herein  is  procedural  in 
nature  and  therefore  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations. 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required.'" 

Vn.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  at  5  CFR 
part  1320  require  that  OMB  approve 
certain  information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirements 
pertinent  to  the  existing  regulations  that 
are  retained  by  this  final  rule  are 
contained  in  FERC-583  "Annual 
Kilowatt  Generating  Report  (Aimual 
Charges)"  (1902-0136).  The 
Commission's  Financial  Services 


"Conn.  Producers;  Desert. 

»»See  Order  No.  486,  52  FR  47897  (Dec.  17, 
1987).  FERC  Stats.  &  Regs.  (Regulations  Preambles 
1986-1990)  1  30,783  (Dec.  10,  1987)  (codified  at  18 
CFR  part  380). 

">See  18  CFR  380.4(a)(1).  Water  Assn.  (at  4) 
contends  that  we  should  prepare  an  environmental 
impact  statement  because,  in  its  view,  the  proposed 
revision  of  the  annual  charges  allocation  will  result 
in  some  projects  ceasing  to  operate,  thereby 
increasing  the  burning  of  fossil  fuels,  thereby 
increasing  aii  pollution.  Putting  aside  the 
procedural  nature  of  the  regulatory  revisions,  Water 
Assn.'s  assertions  are  purely  speculative,  relying  on 
a  tenuous  series  of  causal  connections  and  a  minute 
percentage  of  total  hydroelectric  generation. 
Moreover,  as  discussed  above,  in  response  to  the 
comments  received  we  have  significantly  modified 
the  proposal  to  relieve  the  potential  burden  on  all 
existing  exemptees  and  all  minor  licensees. 


Division  uses  the  data  for  determination 
of  the  amount  of  annual  charges  to  be 
assessed  licensees  for  reimbursable 
government  administrative  costs.  The 
Commission  will  submit  to  the  OMB  a 
notification  that  these  collections  of 
information  have  been  modified. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission). 

VIII.  Effective  Date 

This  final  rule  is  effective  April  21, 
1995. 


List  of  Subjects 

18  CFR  Part  11 

Electric  power,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 
Lois  D.  Cashell, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  11  and  381  of 
chapter  I,  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  11— ANNUAL  CHARGES  UNDER 
PART  I  OF  THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-a25r;  42  U.S.C. 
7101-7352. 

2.  Section  11.1  is  revised  to  read  as 
follows: 

§  1 1.1    Costs  of  administration. 

(a)  Authority.  Pursuant  to  section 
10(e)  of  the  Federal  Power  Act  and 
section  3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  the 
Commission  will  assess  reasonable 
annual  charges  against  licensees  and 
exemptees  to  reimburse  the  United 
States  for  the  costs  of  administration  of 
the  Commission's  hydropower 
regulatory  program. 

(b)  Scope.  The  annual  charges  under 
this  section  v«ll  be  charged  to  and 
allocated  among: 

(1)  All  licensees  of  projects  of  more 
than  1.5  megawatts  of  installed  capacity; 
and 


(2)  All  holders  of  exemptions  under 
either  section  30  of  the  Federal  Power 
Act  or  sections  405  and  408  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978.  as  amended  by  section  408  of  the 
Energy  Security  Act  of  1980,  but  only  if 
the  exemption  was  issued  subsequent  to 
April  21.  1995  and  is  for  a  project  of 
more  than  1.5  megawatts  of  installed 
capacity. 

(3)  If  the  exemption  for  a  project  of 
more  than  1.5  megawatts  of  installed 
capacity  was  issued  subsequent  to  April 
21.  1995  but  pursuant  to  an  application 
filed  prior  to  that  date,  the  exemptee 
may  credit  against  its  annual  charge  any 
fihng  fee  paid  pursuant  to  §  381.601  of 
this  chapter,  which  was  removed 
effective  April  21.  1995.  18  CFR  381.601 
(1994).  until  the  total  of  all  such  credits 
equals  the  filing  fee  that  was  paid. 

(c)  Licenses  and  exemptions  other 
than  State  or  municipal  For  licensees 
and  exemptees,  other  than  State  or 
municipal: 

(1)  A  determination  shall  be  made  for 
each  fiscal  year  of  the  costs  of 
administration  of  Part  I  of  the  Federal 
Power  Act  chargeable  to  such  licensees 
or  exemptees,  from  which  shall  be 
deducted  any  administrative  costs  that 
are  stated  in  the  license  or  exemption  or 
fixed  by  the  Commission  in  determining 
headwater  benefit  payments. 

(2)  For  each  fiscal  year  the  costs  of 
administration  determined  under 
paragraph  (c)(1)  of  this  section  will  be 
assessed  against  such  licenses  or 
exemptee  in  the  proportion  that  the 
annual  charge  factor  for  each  such 
project  bears  to  the  total  of  the  annual 
charge  factors  under  all  such 
outstanding  licenses  and  exemptions. 

(3)  The  annual  charge  factor  for  each 
such  project  shall  be  found  as  follows: 

(i)  For  a  conventional  project  the 
factor  is  its  authorized  installed  capacity 
plus  150  times  its  annual  energy  output 
in  millions  of  kilowatt-hours. 
'  (ii)  For  a  pure  pumped  storage  project 
the  factor  is  its  authorized  installed 
capacity. 

(iii)  For  a  mixed  conventional- 
pumped  storage  project  the  factor  is  its 
authorized  installed  capacity  plus  150 
times  its  gross  annual  energy  output  in 
millions  of  kilowatt-hours  less  100 
times  the  annual  energy  used  for 
pumped  storage  pumping  in  million  of 
kilowatt-hours. 

(iv)  For  purposes  of  determining  their 
annual  charges  factor,  projects  that  are 
operated  pursuant  to  an  exemption  will 
be  deemed  to  have  an  annual  energy 
output  of  zero. 

(4)  To  enable  the  Commission  to 
determine  such  charges  aimually,  each 
licensee  whose  authorized  installed 
capacity  exceeds  1.5  megawatts  must 


file  with  the  Commission,  on  or  before 
November  1  of  each  year,  a  statement 
under  oath  showing  the  gross  amount  of 
power  generated  (or  produced  by 
nonelectrical  equipment)  and  the 
amount  of  power  used  for  pumped 
storage  pumping  by  the  project  during 
the  preceding  fiscal  year,  expressed  in 
kilowatt  hours.  If  any  licensee  does  not 
report  the  gross  energy  output  of  its 
project  widiin  the  time  specified  above, 
the  Commission's  staff  will  estimate  the 
energy  output  and  this  estimate  may  be 
used  in  lieu  of  the  filings  required  by 
this  section  made  by  such  licensee  after 
November  1 . 

(5)  For  unconstructed  projects,  the 
assessments  start  on  the  date  of 
commencement  of  project  construction. 
For  constructed  projects,  the 
assessments  start  on  the  effective  date  of 
the  license  or  exemption,  except  for  any 
new  capacity  authorized  therein.  The 
assessments  for  new  authorized  capacity 
start  on  the  date  of  commencement  of 
construction  of  such  new  capacity.  In 
the  event  that  construction  commences 
during  a  fiscal  year,  the  charges  will  be 
prorated  based  on  the  date  on  which 
construction  commenced. 

(d)  State  and  municipal  licensees  and 
exemptees.  For  State  or  municipal 
licensees  and  exemptees: 

(1)  A  determination  shall  be  made  for 
each  fiscal  year  of  the  cost  of 
administration  under  Part  I  of  the 
Federal  Power  Act  chargeable  to  such 
licensees  and  exemptees,  from  which 
shall  be  deducted  any  administrative 
costs  that  are  stated  in  the  Ucense  or 
exemption  or  that  are  fixed  by  the 
Commission  in  determining  headwater 
benefit  payments. 

(2)  An  exemption  will  be  granted  to 
a  licensee  or  exemptee  to  the  extent,  if 
any,  to  which  it  may  be  entitled  under 
section  10(e)  of  the  Act  provided  the 
data  is  submitted  as  requested  in 
paragraphs  (d)  (4)  and  (5)  of  this  section. 

(3)  For  each  fiscal  year  the  total  actual 
cost  of  administration  as  determined 
under  paragraph  (d)(1)  of  this  section 
will  be  assessed  against  each  such 
licensee  or  exemptee  (except  to  the 
extent  of  the  exemptions  granted 
pursuant  to  paragraph  (d)(2)  of  this 
section)  in  the  proportion  that  the 
authorized  installed  capacity  of  each 
such  project  bears  to  the  total  such 
capacity  under  all  such  outstanding 
licenses  or  exemptions. 

(4)  To  enable  the  Commission  to 
compute  on  the  bill  for  annual  charges 
the  exemption  to  which  State  and 
municipal  licensees  and  exemptees  are 
entitled  because  of  the  use  of  power  by 
the  licensee  or  exemptee  for  State  or 
municipal  purposes,  each  such  licensee 
or  exemptee  must  file  with  the 
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Commission,  on  or  before  Novemtier  1 
of  each  year,  a  statement  under  oath 
showing  the  following  information  with 
respect  to  the  power  generated  by  the 
project  and  the  disposition  thereof 
during  the  preceding  fiscal  year, 
expressed  in  kilowatt-hours: 

(i)  Gross  amount  of  power  generated 
by  the  project. 

(ii)  Amount  of  power  used  for  station 
purposes  and  lost  in  transmission,  etc. 

(iii)  Net  amount  of  power  available  for 
sale  or  use  by  licensee  or  exemptee. 
classified  as  follows: 

(A)  Used  by  licensee  or  exemptee. 

(B)  Sold  by  licensee  or  exemptee. 

(5)  When  the  power  from  a  licensed 
or  exempted  project  owned  by  a  State  or 
municipality  enters  into  its  electric 
system,  making  it  impracticable  to  meet 
the  requirements  of  this  section  with 
respect  to  the  disposition  of  project 
power,  such  licensee  or  exemptee  may, 
in  lieu  thereof,  furnish  similar 
information  with  respect  to  the 
disposition  of  the  available  power  of  the 
entire  electric  system  of  the  licensee  or 
exemptee. 

(6)  The  assessments  commence  on  the 
date  of  commencement  of  project 
operation.  In  the  event  that  project 
operation  commences  during  a  fiscal 
year,  the  charges  will  be  prorated  based 
on  the  date  on  which  operation 
commenced. 

(e)  Transmission  lines.  For  projects 
involving  transmission  lines  only,  the 
administrative  charge  will  be  stated  in 
the  license. 

(f)  Maximum  charge.  No  licensed  or 
exempted  project's  annual  charge  may 
exceed  a  maximum  charge  established 
each  year  by  the  Commission  to  equal 
2.0  percent  of  the  adjusted  Commission 
costs  of  administration  of  the 
hydropower  regulatory  program.  For 
every  project  with  an  annual  charge 
determined  to  be  above  the  maximum 
charge,  that  project's  annual  charge  will 
be  set  at  the  maximum  charge,  and  any 
amoimt  above  the  maximum  charge  will 
be  reapportioned  to  the  remaining 
projects.  The  reapportionment  will  be 
computed  using  the  method  outlined  in 
paragraphs  (c)  and  (d)  of  this  section 
(but  excluding  any  project  whose 
annual  charge  is  already  set  at  the 
maximum  amount).  This  procedure  will 
be  repeated  until  no  project's  annual 
charge  exceeds  the  maximum  charge. 

(g)  Commission's  costs.  (1)  With 
respect  to  costs  incurred  by  the 
Commission,  the  assessment  of  annual 
charges  will  be  based  on  an  estimate  of 
the  costs  of  administration  of  Fart  I  of 
the  Federal  Power  Act  that  will  be 
incurred  during  the  fiscal  year  in  which 
the  annual  charges  are  assessed.  After 
the  end  of  the  fiscal  year,  the  assessment 


will  be  recalculated  based  on  the  costs 
of  administration  that  were  actually 
incurred  during  that  fiscal  year;  the 
actual  costs  will  be  compared  to  the 
estimated  costs;  and  the  difference 
between  the  actual  and  estimated  costs 
will  be  carried  over  as  an  adjustment  to 
the  assessment  for  the  subsequent  fiscal 
year. 

(2)  The  issuance  of  bills  based  on  the 
administrative  costs  incurred  by  the 
Commission  during  the  year  in  which 
the  bill  is  issued  vfill  commence  in 

1993.  The  armual  charge  for  the 
administrative  costs  that  were  incurred 
in  fiscal  year  1992  will  be  billed  in 

1994.  At  the  licensee's  option,  the 
charge  may  be  paid  in  three  equal 
annual  installments  in  fiscal  yeeu^  1994, 

1995.  and  1996,  plus  any  accrued 
interest.  If  the  licensee  elects  the  three- 
year  installment  plan,  the  Commission 
will  accrue  interest  (at  the  most  recent 
yield  of  two-year  Treasury  securities)  on 
the  unpaid  charges  and  add  the  accrued 
interest  to  the  installments  billed  in 
fiscal  years  1995  and  1996. 

(h)  m  making  their  annual  reports  to 
the  Commission  on  their  costs  in 
administering  Part  I  of  the  Federal 
Power  Act.  the  United  States  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  are  to  deduct 
any  amounts  that  were  deposited  into 
their  Treasury  accounts  during  that  year 
as  reimbursements  for  conducting 
studies  and  reviews  pursuant  to  section 
30(e)  of  the  Federal  Power  Act. 

(i)  Definition.  As  used  in  paragraph  (c) 
of  this  section,  authorized  installed 
capacity  means  the  lesser  of  the  ratings 
of  the  generator  or  turbine  units.  The 
rating  of  a  generator  is  the  product  of 
the  continuous-load  capacity  rating  of 
the  generator  in  kilovolt-amperes  (kVA) 
and  the  system  power  factor  in  kW/ 
kVA.  If  the  licensee  or  exemptee  does 
not  know  its  power  factor,  a  factor  of  1.0 
kW/kVA  will  be  used.  The  rating  of  a 
turbine  is  the  product  of  the  turbine's 
capacity  in  horsepower  (hp)  at  best  gate 
(maximum  efficiency  point)  opening 
under  the  manufacturer's  rated  head 
times  a  conversion  factor  of  0.75  kW/hp. 
If  the  generator  or  turbine  installed  has 
a  rating  different  from  that  authorized  in 
the  license  or  exemption,  or  the 
installed  generator  is  rewound  or 
otherwise  modified  to  change  its  rating, 
or  the  turbine  is  modified  to  change  its 
rating,  the  licensee  or  exemptee  must 
apply  to  the  Commission  to  amend  its 
authorized  installed  capacity  to  reflect 
the  change. 

(j)  Transition.  For  a  license  having  the 
capacity  of  the  project  for  annual  charge 
purposes  stated  in  horsepower,  that 
capacity  shall  be  deemed  to  be  the 
capacity  stated  in  kilowatts  elsewhere  in 


the  Ucense,  including  any  amendments 
thereto. 

3.  In  §  11.6,  the  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraph  (i),  are  revised,  and  the  cross- 
reference  at  the  end  of  the  section  is 
removed,  to  read  as  follows: 

§  1 1 .6    Exemption  of  State  and  municipal 
licensees  and  exemptees. 

(a)  Bases  for  exemption.  A  State  or 
municipal  licensee  or  exemptee  may 
claim  total  or  partial  exemption  from 
the  assessment  of  annual  charges  upon 
one  or  more  of  the  following  groimds: 
»        *        *        •        * 

(i)  Application  for  exemption. 
Applications  for  exemption  from 
payment  of  annual  charges  shall  be 
signed  by  an  authorized  executive 
officer  or  chief  accounting  officer  of  the 
licensee  or  exemptee  and  verified  under 
oath.  An  original  and  three  copies  of 
such  application  shall  be  filed  with  the 
Commission  within  the  time  allowed 
(by  §  11.28)  for  the  payment  of  the 
aimual  charges.  If  the  Ucensee  or 
exemptee,  within  the  time  allowed  for 
the  payment  of  the  annual  charges,  files 
notice  that  it  intends  to  file  an 
application  for  exemption,  an  additional 
period  of  30  days  is  allowed  within 
which  to  complete  and  file  the 
application  for  exemption.  The  filing  of 
an  application  for  exemption  does  not 
by  itself  alleviate  the  requirement  to  pay 
the  annual  charges,  nor  does  it 
exonerate  the  licensee  or  exemptee  from 
the  assessment  of  penalties  under 
§  11.21.  If  a  bill  for  annual  charges 
becomes  payable  after  an  application  for 
an  exemption  has  been  filed  and  while 
the  apphcation  is  still  pending  for 
decision,  the  bill  may  be  paid  under 
protest  and  subject  to  refund. 

4.  Section  11.20  is  revised  to  read  as 
follows: 

§  1 1 .20    Time  for  payment 

Annual  charges  must  be  paid  no  later 
than  45  days  after  rendition  of  a  bill  by 
the  Commission.  If  the  licensee  or 
exemptee  believes  that  the  bill  is 
incorrect,  no  later  than  45  days  after  its 
rendition  the  licensee  or  exemptee  may 
file  an  appeal  of  the  bill  with  the  Chief 
Financial  Officer.  No  later  than  30  days 
after  the  date  of  issuance  of  the  Chief 
Financial  Officer's  decision  on  the 
appeal,  the  licensee  or  exemptee  may 
file  a  request  for  rehearing  of  that 
decision  pursuant  to  §  385.713  of  this 
chapter.  In  the  event  that  a  timely 
appeal  to  the  Chief  Financial  Officer  or 
a  timely  request  to  the  Commission  for 
rehearing  is  filed,  the  payment  of  the 
bill  may  be  made  under  protest,  and 
subject  to  refund  pending  the  outcome 
of  the  appeal  or  rehearing. 


PART  381— FEES 

5.  The  authority  citation  for  Part  381 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  16  U.S.C. 
791-828C.  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  49  U.S.C.  60502;  49  App. 
U.S.C.  1-85. 

6.  Section  381.601  is  removed  and 
subpart  F  is  reserved. 

Appendix  A 

(Note:  This  Appendix  will  not  be 
published  in  the  Code  of  Federal 
Regulations.) 

Commentere 

Adirondack  Hydro  Development  Corp. 

(Adirondack) 
Adrian  Haemmig  (Haemmig) 
Alabama  Power  Company  (Alabama  Power) 
Alaskan  Utilities  (Alaskan) 
Allegheny  Power  System  (Allegheny) 
American  Public  Power  Association  (APPA) 
Association  of  California  Water  Agencies 

(Water  Assn.) 
Calaveras  County  Water  District  (Calaveras) 
California  Department  of  Water  Resources 

(Gal.  Water) 
Calleguas  Municipal  Water  District 

(Calleguas) 
Central  Maine  Power  (Central  Maine) 
City  of  Ann  Arbor,  Michigan  (Ann  Arbor) 
City  of  Spokane,  Washington  (Spokane) 
City  of  Tallahassee,  Florida  (Tallahassee) 
Columbus  Department  of  Public  Utilities 

(Columbus) 
Connecticut  Small  Power  Producers 

Association  (Conn.  Producers) 
Consolidated  Pumped  Storage,  Inc. 

(Consolidated) 
Consumers  Power  Company  (Consumers 

Power) 
Desert  Water  Agency  (Desert) 
Duke  Power  Company  (Duke) 
Eagle  Mountain  Energy  (Eagle) 
Edison  Electric  Institute  (EEI) 
Energy  Storage  Partners  (Storage  Partners) 
Fairfax  County  Water  Authority  (Fairfax) 
Falls  Creek  H.P. 
Friant  Power  Authority  (Friant) 
Georgia  Power  Company  (Georgia) 
Great  Bear  Hydropower,  Inc.  (Bear) 
Humboldt  Bay  Municipal  Water  District, 
Kaweah  River  Power  Authority,  and 
Nevada  Irrigation  DisU-ict  (Humboldt) 
Hydro  Energy  Storage  Council  (Storage 

Council) 
Idaho  Power  Company  (Idaho  Power) 
Independent  Hydro  Developwrs,  Inc. 

(Independent) 
James  B.  Adkins  (Adkins) 
James  C.  Katsekas  (Katsekas) 
John  E.  Howard  (Howard) 
Kvaemer  Energy  Development  and  Halecrest 

Company  (Kvaemer) 
Lassen  Research  (Lassen) 
McCallum  Enterprises  Limited  Partnership 

(McCallum) 
Michiana  Hydroelectric  Company  (Michiana) 
Montecito  Water  District  (Montecito) 
National  Hydro 
Noah  Corp. 

North  American  Hydro.  Inc.  (North 
American) 


Northern  California  Power  Agency  and  the 

City  of  Santa  Clara,  California  (No.  Cal. 

Power) 
Ogden  Environmental  and  Energy  Services 

(Ogden) 
Oklahoma  Municipal  Power  Authority  (Okl. 

Authority) 
Otter  Tail  Power  Company  (Otter  Tail) 
Pacific  Gas  and  Electric  Company  (PG&E) 
Pennsylvania  Power  &  Light  Company 

(Pennsylvania  Power) 
Portland  General  Electric  Company  (Portland 

Co.) 
Potlatch  Corporation  (Potlatch) 
Power  Authority  of  the  State  of  New  York 

(PASNY) 
Public  Generating  Pool  (Public  Pool) 
Public  Utility  District  No.  1  of  Chelan 

County,  Washington  (Chelan) 
Public  Utility  District  No.  1  of  Douglas 

County,  Washington  (Douglas) 
Public  Utility  District  No.  2  of  Grant  County, 

Washington  (Grant) 
Richard  G.  Mackowiak  (Mackowiak) 
Sabine  River  Authority  of  Texas  and  Sabine 

River  Authority,  State  of  Louisiana 

(Sabine) 
Sacramento  Municipal  Utility  District 

(SMUD) 
Seattle  City  Light  (Seattle  Light) 
Snohomish  County,  Washington,  Public 

Utility  District  No.  1  (Snohomish) 
South  Carolina  Electric  &  Gas  Company 

(Carolina  Electric) 
Summit  Hydropower  (Summit) 
Susquehanna  Power  Company  and  Peco 

Energy  Power  Company  (Susquehanna) 
Synergies  Energy  Development,  Inc. 

(Synergies) 
Tacoma  Public  Utilities  (Tacoma) 
U.S.  Forest  Service 
U.S.  Small  Business  Administration 
Virginia  Electric  and  Power  Company 

(Virginia  Electric) 
Washington  State  Energy  Office  (Washington 

Office) 
Washington  Water  Power  Company 

(Washington  Company) 
Westinghouse  Electric  Company 

(Westinghouse) 
Zoes  J.  Dimos  (Dimos) 

(FR  Doc.  95-6979  Filed  3-21-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD01-95-016] 

Special  Local  Regulations:  The  Great 
Kennebec  River  Whatever  Race, 
Augusta,  ME 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations,  33  CFR 
100.108,  for  the  Great  Keimebec  River 
Whatever  Race.  The  regulation  will  be 
effective  Sunday,  July  2.  1995  from  6 


a.m.  until  6  p.m.  This  regulation  is 
necessary  to  control  vessel  traffic  due  to 
the  confined  nature  of  the  waterway  and 
anticipated  congestion  at  the  time  of  the 
event.  The  purpose  of  this  regulation  is 
to  provide  for  the  safety  of  Ufe  and 
property  during  the  event. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.108  are  effective  from  6  a.m.  to 
6  p.m.  on  Sunday,  July  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  B.M.  Algeo, 
Chief,  Boating  Affairs  Branch,  First 
Coast  Guard  District.  (617)  223-8311. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  LTJG  B.M.  Algeo.  Project  Manager,  First 
Coast  Guard  District  Boating  Safety  Division, 
and  LCDR  S.R  Watkins,  Project  Attorney. 
First  Coast  Guard  DisU-ict  Legal  Office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  effective  period  for 
the  permanent  regulation  governing  the 
1995  running  of  the  Great  Keimebec 
River  Whatever  Race.  Maine.  A  portion 
of  the  Keimebec  River  wall  be  closed 
during  the  effective  period  to  all  vessel 
traffic  except  participants,  official 
regatta  vessels,  and  patrol  craft.  The 
regulated  area  is  that  portion  of  the 
Kennebec  River,  extending  bank  to 
bank,  between  the  Maine  Route  126 
bridge  to  the  U.S.  Route  201-202  bridge. 
Additional  public  notification  will  be 
made  via  the  First  Coast  Guard  District 
Local  Notice  to  Mariners  and  marine 
safety  broadcasts.  The  full  text  of  this 
regulation  is  found  in  33  CFR  100.108. 

Dated:  March  8, 1995. 
J.L.  Linnon, 

Rear  Admiral,  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

|FR  Doc.  95-6954  Filed  3-21-95;  8:45  am) 
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33  CFR  Parts  100  and  165 
[CGD  95-025] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1, 
1994  and  December  31.  1994.  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  seciuity 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 
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DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  October  1. 
1994  and  December  31. 1994.  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 

ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at.  and  is  available  on  request,  from 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street,  SW., 
Washington.  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Thomas  R.  Cahill. 
Executive  Secretary,  Marine  Safety 
Council  at  (202)  267-1477  between  the 
hours  of  8  a.m.  and  3  p.m..  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
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established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  Umits 
or  it  may  be  described  as  a  zone  aroimd 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  aff'ected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on  scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
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Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  Ust  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.O.  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
October  1, 1994  and  December  31, 1994, 
unless  otherwise  indicated. 
Thomas  R.  Cahill, 

Commander,  U.S.  Coast  Guard,  Executive 
Secretary,  Marine  Safety  Council. 
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Baltinrwre  94-032  

Baltimore  94-033  

Charleston  94-116 

Charleston  94-117 

Charleston  94-118 

Charleston  94-119  

Charleston  94-128 

Corpus  Christi  94-012  .. 
Corpus  Christi  94-013  .. 
Corpus  Christi  94-014  .. 
Corpus  Christi  94-015  .. 
Corpus  Christi  94-016  .. 
Corpus  Christi  94-017  .. 
Corpus  Christi  94-018  .. 
Corpus  Christi  94-019  .. 
Corpus  Christi  94-020  .. 
Corpus  Christi  94-021  .. 
Corpus  Christi  94-022  .. 
Corpus  Christi  94-023  .. 
Corpus  Christi  94-024  .. 
Corpus  Christi  94-025  ., 
Corpus  Christi  94-026  ., 
Corpus  Christi  94-027  .. 

Galveston  94-008  

Galveston  94-009  

Hampton  Roads  94-080 
Hampton  Roads  94-086 

Houston  94-005  , 

Houston  94-007  

Houston  94-008  — , 

Houston  94-009 _... 

Houston  94-010  

Houston  94-01 1  

Houston  94-012  

Jacksonville  94-113  

Jacksonville  94-129  

LA/Long  Beach  94-005 
LA/Long  Beach  94-007 
Memphis  94-002 


Location 


Annapolis,  MD  

Rte  450  Severn  River  BrkJge.  Annapolis,  MD 

Cooper  River,  Charieston,  SC 

Cooper  River,  Charleston,  SC 

Cooper  River,  Charleston,  SC 

Cooper  River,  Charleston,  SC 

Ashley  River,  Charieston.  SC 

Redfish  Bay,  TX 

Corpus  Christi  Ship  Channel.  TX  

Corpus  Christi  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel,  TX  

Matagorda  Bay,  TX 

Matagorda  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel,  TX  

Port  Aransas  Hartxw,  TX 

Corpus  Christi  Ship  Channel.  TX  

Corpus  Christi  Ship  Channel.  TX  — ... 

Corpus  Christi  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel,  TX 

Corpus  Christi  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel,  TX 

Corpus  Christi  Ship  Channel,  TX  

Galveston  Channel,  TX  

Galveston  Channel,  TX  

Hampton  Roads,  VA 

Hampton  Roads,  VA 

Houston  Ship  Channel,  TX .". 

Houston  Ship  Channel,  TX 

Houston  Ship  Channel,  TX 

San  Jacinto  River,  TX 

San  Jacinto  River,  TX 

San  Jacinto  River,  TX 

Old  River,  TX 

SL  Johns  River,  Jacksonville,  FL 

Cumberland  Sound,  GA  

San  Pedro  Bay,  CA  

Long  Beach  Harbor.  CA 

Mississippt  River,  M.  576  to  M.  581 


Type 


Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 
Safety 


Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 
Zone 


Effective 
date 


12/31/94 

12/8/94 

11/7/94 

11/4/94 

10/29/94 

11/15/94 

^2J3/9A 

5/8/94 

5/10/94 

5/15/94 

4/22/94 

4/25/94 

4/27/94 

5/27/94 

6/11/94 

6/7/94 

6/13/94 

6/16/94 

8/1/94 

10/5/94 

10/13/94 

10/14/94 

10/19/94 

10/6/94 

10/15/94 

9/10/94 

9/27/94 

7/4/94 

10/18/94 

10/19/94 

10/21/94 

10/23«4 

12/13/94 

12/21/94 

10/28/94 

12/1/94 

9/28/94 

12/12/94 

11/9/94 


Docket  Nk). 


Miami  94-125 

Miami  94-125 „ 

Miami  94-127 

Miami  94-130 

Miami  94-131  

Miami  94-132 

Miami  94-133 ..„ 

Mobile  94-004 

Mobile  94-005 

Mobile  94-006 

Mobile  94-007 

Mobile  94-008 

Mobile  94-009 

Mobile  94-010 „„.. 

Mobile  94-01 1  

Mobile  94-012 

Mobile  94-013 

Mobile  94-014 

Morgan  City  94-003 

New  Orieans  94-013  

New  Orieans  94-014  , 

New  Orleans  94-015  , 

New  Orleans  94-018  

New  Orleans  94-020  

New  Orleans  94-021 

New  Orieans  94-027  

New  Orieans  94-028  

New  Orieans  94-029  

New  Orieans  94-031   

New  Orieans  94-032  

New  Orieans  94-034  

Port  Arthur  94-004  

Port  Arthur  94-005 

Port  Arthur  94-006 

Port  Arthur  94-009 

Port  Arthur  94-010 „.... 

Port  Arthur  94-01 1  

Port  Arthur  94-015 

San  Diego  Bay  94-008 

San  Francisco  Bay  94-014 

San  Francisco  Bay  94-015 

San  Francisco  Bay  94-017 

San  Juan  94-108 

Savannah  94-114  

St.  Louis  94-016  

Tampa  94-110  

01-94-122  

01-94-140 „ , 

01-94-145 „., 

01-94-152  

01-94-154  

01-94-161  „ 

01-94-162 ." 

05-94-084  

05-94-099  

07-94-104  

07-94-105  

07-94-109  

07-94-115 „... 

07-94-120 

07-94-121  ., 

07-94-1 34  

07-94-135.... 

08-94-034  

09-94-032  

13-94-029 

13-94-034  

13-94-035  

ia-94-036 

1»-94-037  

13-94-038  


Location 


FL 


Miami,  FL  

Miami.  FL 

Miami.  FL 

Miami,  FL 

Miami,  FL 

Miami,  FL „ 

Miami,  FL 

M.  215  to  M.  220,  Mary  Esther. 

Pensacola  Bay,  Pensacola,  FL 

Panama  City,  FL 

Gulf  Shores,  AL  

City  of  Fort  Walton  Beach,  FL 

Pensacola  Beach,  FL  

Mississippi  Sound,  AL  

Panama  City,  FL 

Mobile  Ship  Channel,  AL 

Fort  Walton  Beach.  FL  

Back  Bay  Biloxi.  MS  

M.  137.  Atchafalaya  River.  LA 

Mississippi  River.  M.  94  to  M.  97  

Mississippi  River,  M.  228.5  to  M.  230.5 

Mississippi  River,  M.  228.5  to  M.  230.5 

Mississippi  River,  M.  94  to  M.  97  

Mississippi  River,  M.  94  to  M.  97  

Mississippi  River,  M.  113.2  to  M.  115.2 

Mississippi  River,  M.  436  to  M.  438  

Turning  Basin,  Industrial  Canal,  LA 

Mississippi  River,  M.  93.5  to  M.  96.6  .... 

Algiers  Canal,  LA,  M.  6.6  to  M.  7.6 

Mississippi  River,  M.  332.5  to  M.  334.5 

Algiers  Canal,  LA,  M.  6.6  to  M.  7.6 

Beaumont,  TX 

Beaumont,  TX  

Beaumont,  TX 

Mermentau.  LA  

Neches  River  to  the  Gulf  of  Mexico  

Cameron  Parish,  LA  

Sabine  Neches  Canal,  Port  Arthur,  TX  . 

San  Diego  Bay,  CA  

San  Francisco  Bay,  CA  

San  Francisco  Bay,  CA  

San  Francisco  Bay,  CA  

San  Juan  Hartxjr,  PR  

Savannah  River,  Savannah,  GA  

ininois  River,  M.  162  to  M.  162.5  

Tampa  Bay,  FL 

Keyport  Hartxjr,  NJ 

East  River.  NY  

Victory  Fireworks.  East  River.  NY  

East  River,  NY  _ 

Boston  and  Quincy  Harbors,  MA 

Mystic,  CT 

South  Norwalk,  CT  

Wilmington.  NC 

Wrightsville  Beach.  NC 

City  of  Sunny  Isle,  FL „ 

Holiday  Isle,  FL 

City  of  Miami  Beach,  FL 

Key  West,  FL 

Charieston.  SC  

City  of  Charleston,  SC  

City  of  Pompano  Beach,  FL  

Fort  Lauderdale,  FL 

Lake  Charles,  LA  

Waters  Off  Camp  Perry,  OH  

Puget  Sound,  WA  .,. 

Bremerton  to  Queets,  WA  , 

Oueets  to  Port  of  Benton,  WA 

Puget  Sound,  WA  

Bremerton  to  Oueets.  WA  

Bremerton  to  Queets,  WA  


Type 


Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zor>e 

Security  Zone 

Security  Zone 

Security  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone  ......... 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone  „ 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zor>e 

Safety  Zone 

Safety  Zone 

Safety  Zone , 

Security  Zor>e  

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zor>e 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Special  Local 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 


Effective 
date 


12/10/94 
12/8/94 
12/9/94 
12/10/94 
12/10/94 
12/10/94 
1 2/^*94 
7/1/94 
7/4/94 
7/4/94 
7/4/94 
7/4/94 
7/13/94 
7/25/94 
7/4/94 
8/6/94 
10/8/94 
11/12/94 
11/14/94 
4/9/94 
4/30/94 
5-'2l/94 
6/8/94 
6/24/94 
6/27/94 
8/7/94 
9/22/94 
10/1/94 
10/11/94 
10/15/94 
11/1/94 
4/16/94 
4/16/94 
4/24/94 
5/6/94 
a'31,94 
9/6/94 
10/18/94 
12/13/94 
10/1/94 
10/8/94 
12/21/94 
10/16/94 
11/13/94 
12/1/94 
10/3/94 
10/22/94 
10/16/94 
10/2/94 
10/' 19,94 
10/30,94 
12/31/94 
12/31,94 
10/1/94 
11/26/94 
10<8/94 
10/15/94 
ia'8/94 
11/9/94 
11/19/94 
12/3/94 
12' 11/94 
12/10/94 
12'3/94 
9/1 7/94 
9/14/94 
9/21  94 
9,'2294 
9,'29;94 
10/1994 
10  "26  "94 
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SI« 


Docket  No. 


13-94-040 
13-94-041 
13-94-042 
13-94-043 
13-94-044 
13-94-045 
14-94-002 
14-94-003 


Location 


Oueets  to  Port  of  Benton,  WA 
Queets  to  Port  o(  Benton,  WA 

Bremerton  to  Queets.  WA  

Astoria,  OR  

Puget  Sound,  WA  

Puget  Sound,  WA 

Kawaihae,  Kona,  HI , 

Waikiki,  Oahu,  HI 


Type 


Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 


Effective 
date 


10/20/94 
10/29/94 
ia'2a«4 
10/26/94 
1 1/6/94 
11/9/94 
12/21/94 
12/31/94 


|FR  Doc.  95-6948  Filed  3-21-95;  8:45  am) 
nuiNO  COM  4t10-14-M 


33  CFR  Part  100 
[CGD  05-05-007] 

Special  Local  Regulations  for  Marine 
Events;  I6tti  Annual  Safety>at-Sea 
Seminar,  Severn  River,  Annapolis,  MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  33 
CFR  100.511  for  the  16th  Annual  Safety- 
at-Sea  Seminar,  an  annual  event  to  be 
held  April  1.  1995.  on  the  Severn  River, 
at  Annapolis,  Maryland.  These  special 
local  regulations  are  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  the  U.S.  Naval 
Academy  during  the  Pyrotechnic 
Display,  Helicopter  Rescue 
Demonstration,  and  Sail  Training  Craft 
Maneuver  Demonstration.  The  effect 
will  be  to  restrict  general  navigation  in 
this  area  for  the  safety  of  the  spectators 
and  the  participants  in  these  events. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.511  are  effective  from  11  a.m. 
to  3:30  p.m.  on  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Phillips.  Chief.  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  (804)  398-6204,  or  Commander. 
Coast  Guard  Group  Baltimore,  (410) 
576-2516. 

Drafting  Information:  The  drafters  of  this 
notice  are  QM2  Gregory  C.  Garrison,  project 
officer.  Boating  Affairs  Branch,  Boating 
Safety  Division,  Ftfth  Coast  Guard  District, 
and  LCDR  C.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation:  The  U.S. 
Naval  Academy,  Annapolis,  Maryland, 
submitted  an  application  to  hold  the 
16th  Annual  Safety-at-Sea  Seminar  oh 
the  Severn  River  just  off  the  Robert 
Crown  Sailing  Center,  U.S.  Naval 
Academy,  Annapolis,  Maryland.  The 
event  includes  demonstrations  of  life 


rafts,  pyrotechnics,  use  of  anti-exposure 
suits,  man  overboard  procedures,  and  a 
helicopter  rescue.  Since  this  event  is  of 
the  type  contemplated  by  these 
regulations,  the  safety  of  the 
participants  will  be  enhanced  by  the 
implementation  of  the  special  local 
regulations.  Commercial  traffic  should 
not  be  severely  disrupted. 

Dated:  February  27,  1995. 
W.|.  Ecker, 

Rear  Admiral.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
IFR  Doc.  95-6953  Filed  3-21-95:  8:45  am) 
BtLUNO  COOE  4»10-14-M 


33  CFR  Part  110 
[CGD09  93-033] 

Special  Anchorage  Area,  Lake 
Superior,  La  Pointe  Hartlor,  Madeline 
Island,  Wl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  Special  Anchorage  Area 
on  Lake  Superior,  La  Pointe  Harbor, 
Madeline  Island,  Wisconsin.  Several 
boats  already  use  this  area  for 
permanent  anchorage.  Use  of  the  area 
for  anchorage  has  been  growing  steadily 
over  the  years  and  it  has  become 
apparent  there  is  a  significant  public 
need  for  this  Special  Anchorage  Area. 
The  intended  effect  of  this  Special 
Anchorage  Area  is  reduce  risk  of  vessel 
collisions  within  the  designated  area. 
EFFECTIVE  DATE:  March  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Room 
2083,  1240  East  Ninth  Street,  Cleveland, 
Ohio,  44199-2060, (216)  522-3990. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  drafters  of  this 
notice  are  Lieutenant  Junior  Grade.  Byron  D. 
Willeford.  Project  Officer,  Ninth-Coast  Guard 
District,  Aids  to  Navigation  and  Waterways 
.Management  Branch,  and  Lieutenant  Karen 


E.  Lloyd,  Project  Attorney,  Ninth  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

On  December  13, 1993,  the  Coast 
J3uard  published  a  notice  of  proposed 
rulemaking  entitled  Special  Anchorage 
Area,  Lake  Superior,  La  Pointe  Harbor, 
Madeline  Island,  WI  in  the  Federal 
Register  (58  FR  65140).  The  deadline  for 
the  submission  of  comments  was 
January  27. 1994.  The  Coast  Guard 
received  no  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held.  The 
Commander,  Ninth  Coast  Guard  District 
has  decided  to  publish  the  final  rule  as 
proposed. 

Background  and  Purpose 

On  March  3. 1993,  tlie  MadeUne 
Island  Youth  Sailing  Club,  requested 
that  a  Special  Anchorage  Area  be 
established  in  the  port  of  La  Pointe  in 
the  vicinity  of  Madeline  Island  Marina, 
La  Pointe.  Wisconsin.  The  club  operates 
Seascout  Ship  Number  336  of  the  Boy 
Scouts  of  America.  They  are  a  non-profit 
organization  providing  sailboat  training 
and  boating  safety  education  to  the 
community.  The  Town  of  La  Pointe, 
Town  Board  of  Supervisors,  support  this 
request.  The  intended  effect  of  this 
Special  Anchorage  Area  is  to  reduce  the 
risk  of  vessel  collisions  within  the 
designated  area.  Use  of  the  area  for 
anchorage  has  been  growing  steadily 
over  the  years  and  it  has  become 
apparent  there  is  a  significant  public 
need  for  this  Special  Anchorage  Area. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federiallsm 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
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i^^^^^^^^r^'  *<='='"*''«  ENVIRONMENTAL  PROTECTK^. 

categorically  excluded  ftx)m  further  [CGD  13-85-002]  AGENCY 

environmental  documentation.  Safety  Zone  Regulation:  Bremerton,  40  CFR  Part  52 

Economic  Assessment  and  Certification  Washington,  to  Queets.  Washington  [OH6i-l-638ia;  FRL-5175-2] 

This  regulation  is  not  a  significant  AGENCY:  Coast  Guard.  CKDT  »             .      ^ «_        . 

regulatory  action  under  section  3(f)  of  ACTION-  Temoorarv  final  rule-  Approval  and  Promulgation  of 

Executive  Order  1 2866  and  does  not  correction  Implementation  Ptans;  Ohio 

require  an  assessment  of  potential  costs AGENCY:  United  States  Environmental 

and  benefits  under  section  6(a)(3)  of  that     SUMMARY:  This  document  contains  Protection  Agency  (USEPA) 

order.  It  has  been  exempted  from  review     corrections  to  the  temporary  final  ACTION-  Final  rule 

by  the  Office  of  Management  and      '  regulations  (CGDl  3-95-002)  which             ^ - 

Budget  under  that  order.  It  is  not  were  published  Monday.  March  6. 1995  SUMMARY:  The  USEPA  is  approving,  as 

significant  under  the  regulatory  policies  (60  FR  12112).  The  regulations  revisions  to  the  ozone  portion  of  the 

and  procedures  of  the  Department  of  established  a  temporary  safety  zone  Ohio  State  Implementation  Plan  (SIP) 

Transportation  (DOT)  (44  FR  11040;  around  vessels  transiting  from  through  direct  final  procedure.  Ohio's 

February  26, 1979).  The  Coast  Guard  Bremerton,  Washington  to  Queets,  1990  base-year  ozone  precursor 

expects  the  economic  impact  of  this  Washington.  emissions  inventory  for  the  Toledo  and 

regulation  to  be  so  minimal  that  a  hill  EFFECTIVE  DATE:  March  22,  1995.  Dayton  ozone  nonattainment  areas. 

Regulatory  Evaluation  under  paragraph  FOR  FURTHER  INFORMATION  CONTACT-  These  emissions  inventories  were 

lOe  of  the  regulatory  policies  and  LTJG  K.  Paquette,  c/o  Captain  of  the  submitted  to  satisf>'  a  Federal 

procedures  of  the  DOT  is  unnecessary.  Port  Puget  Sound.  1519  Alaskan  Way  requirement  that  States  containing 

Collection  of  Information  South.  Seattle.  Washington,  98134,  (206)     °^°"®  nonattainment  areas  submit 

_,..           ,    .         .,,  .  217-6232.  inventories  of  actual  ozone  precursor 

Tills  regulation  will  impose  no  emissions  for  the  year  1990.  The  Ohio 

collection  of  information  requirements  SUPPLEMENTARY  INFORMATION:  ozone  nonattainment  are^s  covered  bv 

""^!5  „  Paper^vork  Reduction  Act,  44  Background  this  rulemaking  are  Toledo  (Lucas  and 

U.S.C  3501  et  seq.  ^^^  regulations  that  are  the  subject  of  iT'^  ^""^^^.''^  ^"d  Da>.o.  (Clark. 

ListofSubjectsinSaCFRPartllO  these  corrections  established  a  Greene.  Miami,  and  Montgomery 

Anchorage  grounds.  Navigation  temporary  moving  safety  zone  around  ,^°""i*^'.    ,.     ,      ,       .„.       „ 

(water).  two  towing  vessels  and  a  barge  DATES:  This  final  rule  will  be  effective 

„.,_,.  transiting  from  Bremerton,  Washington  '^^^  ^^-  ^^^  ""'^^^  3"  adverse 

Unal  Regulation  ,o  Queet,  Washington.  The  final  rule  comment  is  received  by  April  21,  1995 

For  the  reasons  set  out  in  the  erroneously  states  the  name  of  the  barge  }/  *^®  effective  date  of  this  action  is 

preamble,  the  Coast  Guard  amends  33  to  be  "NESTUCCA".  The  correct  name  delayed  due  to  adverse  comments, 

CFR  part  110  as  follows:  of  the  barge  is  "EDGECUMBE".  timely  notice  will  be  published  in  the 

Federal  Register. 

PART  11(V-[AMENDED1  ^^^  ^°'  Correction  ADDREr.SES:  Written  comments  should 

1  Thf.  aiithnritv  ritafior.  f«r  ,.0^  1  -in  ^'  published,  the  final  rule  contained  be  mailed  to:  William  L.  MacDowell. 

continues  to  r^adSow?  ^  '"°"  ^^'^^  ^^"''^  '"^^  '^'  "^^'-V  ^^'^^^  R«8"lation  Development  Section, 

continues  to  read  as  tollows.  ^Q^e  ineffective  and  therefore  must  be  Air  Enforcement  Branch  (AE-17J) 

Authority:  33  U.S.C.  471,  2030.  2035  and  corrected.  USEPA,  Region  5,  77  West  Jackson 

2071;49CFRl.46and33CFRl.05-l(e).  „                       ,  Boulevard   Chiraor.   Illinnic  KnfinA 

Section  ncia  and  all  subsections      '^J  Correction  of  Publication                   -  ^;ifoV'rhS'e"uEmmaird 

Sanfi^s"^         '"                 "  Accordingly,  the  publication  on  USEPA's  analysis  of  it  are  available  for 

March  6,  1995,  of  the  temporary  final  inspection  at  the  following  address  (It  is 

2.  In  part  110,  a  new  §  110.77b  is  rule  (CGDl 3-95-002)  which  was  the  recommended  that  you  contact  Richard 

added  to  read  as  follows:  subject  of  FR  Doc.  95-5385,  is  corrected  Schleyer  at  (312)  35'3-5089  before 

S  tlO  77b    Madelina  Island  Wl  as  follows:  visiting  the  Region  5  OfTice.)  Regulation 

Tb™.!/;            T'Tu    u  ^  1.  Beginning  on  page  12112  in  the  Development  Section.  Air  Enforcement 

x/J^  1       r  ,     I  '?,v^  ^°'"*^  ""^°'' .  ^"^^  ''°^"'""-  ^^^"8^  "NESTUCCA"  to  Branch  (AE-1 7J),  USEPA,  Region  5  77 

Madeline  Island,  Wisconsin,  enclosed  "EDGECUMBE"  wherever  it  appears  in  West  Jackson  Boulevard  Chicago    ' 

°y-  the  preamble.  Illinois  60604. 

Latitude                           Longitude  ^d'rlfr^tl]^^^^'  °"  ^Y,  \^^  ^  ^  '"  '=0«  f^URTHER  INFORMATION  CONTACT: 

^NFST  irrA^  h     ?r^  H  P    ^'^'  ^''^^'^  Schleyer.  Environmental 

Zfdl  090;47.rVV.,o     .  .•EnrmrS^F"             '  Engineer.  Regulation  Development 

%^%  S  :::.:    ZVri  Z.  iLce  ?  in  §V^5't13-O02,  on  page  12113  in  ^'^^s^^^^t:^^^  '"t 

;LTe.?r."."tot-i.\r^-^'"--  '^ii^^ic'^oi^i'ir'''''''  ^^^'^^^J!:^t^ 

Dated:  Mar^h  8. 1995.  "EDGECUMBE".  (312)353-5089. 

Rudy  K.  Peschel.  Dated:  March  13, 1995.  SUPPLEMENTARY  INFORMATION: 

Bear  Admiral,  Coast  Guard,  Commander,  R.K.  Softje,  L  Background 

I^P  n  ^'olf  o-ct?!"''                       .  iTrlr-  y/-  ^T  ^"°"^-  ^P'°'"  °f'^'  Section  182(a)(1)  of  the  Clean  Air  Act 

IFR  Doc.  95-6955  Filed  3-21-95:  8:45  am)  Port  Puget  Sound.  Amendments  of  1990  (Act)  requires 

BiLUNG  CODE  4»io-i*4»  [FR  Doc.  95-6951  Filed  3-21-95:  8:45  am)  States  with  ozone  and  carbon  monoxide 

BiLUNO  cooe  4«io-i«-M  (CO)  nonattainment  areas  to  submit  a 
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comprehensive,  accurate  and  current 
inventory  of  actual  ozone  precursor 
emissions  (which  includes  volatile 
organic  compounds  (VOC),  nitrogen 
oxides  (NOx),  and  CO)  for  each  ozone 
nonattainment  area  by  November  15, 
1992.  This  inventory  must  include 
anthropogenic  base-year  (1990) 
emissions  from  stationary  point,  area, 
non-road  mobile,  and  on-road  mobile 
sources,  as  well  as  biogenic  (naturally 
occurring)  emissions  in  all  ozone 
nonattainment  areas.  The  emissions 
inventory  must  be  based  on  conditions 
that  exist  during  the  peak  ozone  season 
(generally  the  period  when  peak  hourly 
ozone  concentrations  occur  in  excess  of 
the  primary  ozone  National  Ambient  Air 
Quality  Standard— NAAQS).  Ohio's 
annual  peak  ozone  season  is  from  April 
31  to  October  31. 

n.  Criteria  for  Evaluating  Ozone 
Emissions  Inventories 

Available  guidance  for  preparing  and 
reviewing  the  emission  inventories  is 
provided  in  the  following  USEPA 
guidance  documents  or  memorandum: 
"State  Implementation  Plans;  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Act."  (Preamble)  as 
published  in  the  April  16. 1992  Federal 
Register  (57  FR  13498);  "Emission 
Inventory'  Requirements  for  Ozone  State 
Implementation  Plans."  (EPA-450/4- 
91-010)  dated  March  1991;  a 
memorandum  from  John  Calcagni, 
Director.  Air  Quality  Management 
Division.  OAQPS.  entitled  "Public 
Hearing  Requirements  for  the  1990 
Base- Year  Emissions  Inventories  for 
Ozone  and  Carbon  Monoxide 
Nonattainment  Areas,"  dated  September 
29,  1992;  "Procedures  for  the 
Preparation  of  Emissions  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone.  Volumes  I  and  II,"  (EPA-450/4- 
91-016  and  EPA-450/4-91-014)  dated 
May  1991;  "Procedures  for  Emissions 
Inventories  Preparation,  Volume  IV: 
Mobile  Sources,"  (EPA-450/4-81-O26d) 
dated  1992;  and  "Supplement  C  to 
Compilation  of  Air  Pollutant  Emission 
Factors,  Volume  I:  Stationary  Point  and 
Area  Sources."  (AP-42)  dated 
September  1990. 

As  a  primary  tool  for  the  review  of  the 
quality  of  emission  inventories,  the 
USEPA  has  also  developed  three  levels 
(1. 11.  and  III)  of  emission  inventories 
checklists.  The  Level  I  and  II  checklists 
are  used  to  determine  that  all  required 
components  of  the  base-year  emission 
inventory  and  its  associated 
documentation  are  present.  These 
reviews  also  evaluate  the  level  of  quality 
of  the  associated  documentation  and  the 
data  provided  by  the  State  and  assess 
whether  the  emission  estimates  were 


developed  according  to  the  USEPA 
guidance.  The  Level  III  review  evaluates 
crucial  aspects  and  the  overall 
acceptability  of  the  emission  inventory 
submittal.  Failure  to  meet  any  of  the  ten 
crucial  aspects  would  lead  to 
disapproval  of  the  emissions  inventory 
submittal. 

Detailed  Level  I  and  II  review 
procedures  can  be  found  in  the  USEPA 
guidance  document  entitled  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emissions  Inventories."  (Quality 
Review)  (EPA-454/R-92-007)  dated 
August  1992.  Level  III  criteria  were 
attached  to  a  memorandum  from  John  S. 
Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards,  entitled 
"Emission  Inventory  Issue."  dated  June 
24. 1993.  The  Level  I.  H.  and  III 
checklists  used  in  reviewing  this 
amissions  inventory  submittal  are 
attached  to  a  USEPA  technical  support 
document  (TSD)  dated  Jemuary  24, 1995. 

in.  state  Submittal 

On  March  15.  1994,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  request  for  revision 
to  the  ozone  portion  of  Ohio's  SIP. 
consisting  of  the  1990  base-year  ozone 
emissions  inventory  for  the  following 
ozone  nonattainment  areas  in  Ohio: 
Canton.  Cincinnati.  Cleveland. 
Columbus.  Dayton.  Toledo  and 
Youngstown.  "These  emissions 
inventories  were  deemed  complete  on 
May  16. 1994.  The  USEPA  has 
completed  its  review  of  the  emissions 
inventories  submitted  for  the  Toledo 
and  Dayton  ozone  nonattainment  areas. 
The  1990  base-year  emissions 
inventories  submitted  for  the  other  areas 
shall  be  addressed  in  a  separate 
rulemaking. 

Inventory  Preparation  Plan/Quality 
Assurance  Plan 

All  States  were  required  to  submit  an 
Inventory  Preparation  Plan  (IPP)  to 
USEPA  for  review  and  approval  by 
October  1. 1991.  The  IPP  documents  the 
procedures  utilized  in  the  development 
of  an  emissions  inventory  and  contains 
the  quality  assurance  and  quality 
control  plan  (QA/QC).  On  March  19, 
1992.  the  State  of  Ohio  submitted  a  final 
ozone  emissions  IPP  to  USEPA.  On 
April  15. 1992,  USEPA  informed  the 
State  that  the  IPP  was  not  then 
approvable.  The  USEPA  has  worked 
with  the  State  since  that  time  in  order 
to  correct  the  deficiencies  in  the  IPP.  In 
the  March  1994  SIP  revision,  the  State 
submitted  documentation  of  how  the 
emissions  inventory  was  prepared,  as 
well  as  a  quality  assurance  report  for  the 
point,  area,  and  mobile  source  portions 
of  the  emissions  inventory.  The  USEPA 


has  determined  that  this  documentation 
and  the  quality  assurance  reports  meet 
the  requirements  for  an  IPP  and  are 
acceptable. 

Point  Source  Emissions  Inventory 

The  State  submitted  a  point  source 
emissions  inventory  of  all  facilities  that 
emit  at  least  10  tons  per  year  (tpy)  of 
VOC.  or  100  tpy  NOx  or  CO  in  the 
nonattainment  area.  The  inventory  also 
included  sources  that  emit  100  tpy  of 
VOC,  CO,  or  NOx  bcated  in  a  25-mile 
boundary  surrounding  the 
nonattainment  area.  The  point  source 
emissions  inventory  contains  general 
facility  information,  number  of  sources, 
production  schedules  and  related 
emissions  for  each  source,  emissions 
limitation,  control  efficiency  and  rule 
effectiveness  (RE),  as  applicable,  and 
total  emissions  on  an  annual  and  daily 
ozone  season  basis. 

The  following  methods  were 
employed  by  the  State  to  identify 
sources  to  be  included  in  the  1990  base- 
year  emissions  inventory:  the  1989 
records  for  plants  in  the  Emissions 
Inventory  System  (EIS)  were  checked 
and  plants  meeting  the  VOC.  CO  or  NOx 
criteria  were  updated  with  1990 
emissions  data;  the  air  permit  records 
were  reviewed  for  plants  that  may  be 
candidates  for  inclusion  in  the  point 
source  inventory,  and  current  industrial 
directories  and  the  Toxic  Release 
Information  System  (TRIS)  database 
were  checked  for  additional  sources.  For 
facilities  in  the  point  source  inventory, 
the  State  acquired  the  emissions  data  by 
means  of  the  following:  Mail  sur\eys; 
plant  inspections;  telephone  calls;  and 
air  permit  files. 

The  USEPA  reviewed  the  point  source 
emissions  data  by  cross  referencing  the 
point  source  inventory  to  the  following 
sources:  (1)  USEPA's  guidance 
document  entitled  "Major  CO,  NO2,  and 
VOC  Sources  in  the  25-Mile  Boundary 
Around  Ozone  Nonattainment  Areas. 
Volume  I:  Classified  Ozone 
Nonattainment  Areas,"  (EPA-4.')0/4-92- 
005a)  February'  1992;  a  1990  TRIS 
Retrieval;  and  a  1990  AFS — Emission  to 
Compliance  Comparison  Report.  The 
State  was  notified  of  potentially  missing 
sources  or  discrepancies  in  their 
reported  emissions,  and  provided 
necessary  corrections. 

Where  a  source  was  governed  by  a 
regulation  or  a  control  device,  the 
emissions  limit  was  stated.  RE  was  then 
applied  in  the  determination  of 
emissions.  A  standard  RE  of  80  percent 
was  utilized  unless  otherwise  justified 
in  accordance  with  USEPA  guidance. 


Area  Source  Emissions  Inventory 

Area  source  emissions  were 
calculated  using  State-specific  data  as 
well  as  USEPA  guidance  documents  and 
technical  memorandum  developed  for 
various  categories.  The  State  utilized 
emission  factors  from  Volume  I  and  IV, 
and  AP-42  and  provided  necessary 
documentation.  The  following  area 
source  categories  were  included  in  the 
emissions  inventory:  Gasoline  loading 
and  distribution,  dry  cleaning, 
degreasing,  architectural  surface 
coatings,  traffic  markings,  automobile 
refinishing.  graphic  arts,  cutback 
asphalt,  pesticide  application, 
commercial/consumer  solvents, 
bakeries,  waste  management  practices 
(landfills),  leaking  underground  storage 
tanks,  incineration  of  solid  waste, 
stationary  fossil  fuel  combustion,  and 
fires  (structural,  open  bum,  etc.). 
Vehicle  refueling  emissions  were 
included  as  part  of  the  mobile  source 
emissions  inventory. 

The  area  source  inventory  was 
reviewed  utilizing  USEPA's  guidance 
documents,  and  the  Level  I  and  II 
checklists,  to  ensure  that  all  source 
categories  and  their  related  emissions 
(and  emission  factors)  were  included  in 
the  area  source  emissions  inventory. 
Seasonal  adjustments,  rule 
effectiveness,  and  rule  penetration  were 
applied  as  indicated  in  the  State 
submittal. 

On-Road  Mobile  Source  Emissions 
Inventory 

In  the  development  of  the  mobile 
source  emissions  inventory,  the  State 
utilized  USEPA's  mobile  source 
emissions  model.  Mobile  5a.  for  the 
determination  of  emissions  factors  for 
eight  vehicle  types  and  twelve  roadway 
types.  Hard-copy  documentation  of  the 
input  and  output  files  are  provided  in 
the  submittal.  Where  available,  the 
State-specific  inputs  were  utilized  in  the 
development  of  the  input  file  for  Mobile 
5a. 

The  1990  vehicle  miles  travelled 
(VMT)  for  each  roadway  type  was 
developed  by  the  Ohio  Department  of 


Transportation  (ODOT).  ODOT 
maintains  data  on  each  section  of 
highway  in  the  State  of  Ohio.  \'MT  were 
developed  by  the  State  Road  Inventory 
System  and  reported  through  the 
Highway  Performance  Monitoring 
System  (HPMS)  to  the  Federal  Highway 
Administration  (FHWA). 

Each  roadway  section  daily  \^T 
(dVMT)  is  computed  as  the  annual 
average  daily  traffic  (AADT)  for  that 
section  times  the  length  of  the  section. 
The  county  dVMT  is  the  sum  of  the 
dVMT  for  each  highway  functional 
classification  in  the  county.  The  total 
dVMTs  are  then  summed  for  a  statewide 
total.  The  statewide  total  is  then 
compared  by  functional  class  to  the 
1990  HPMS' submittal.  For  those 
classifications  where  traffic  counts  were 
available  for  all  or  nearly  all  their 
sections,  the  totals  were  essentially  the 
same.  For  those  with  more  off-systems 
roads,  the  resulting  totals  were  larger 
than  the  HPMS's  submittal  valuejas 
expected).  Correction  factors  were 
computed  from  the  two  sets  of  totals 
and  applied  to  the  individual  cells. 

ODOT  used  permanent  and  portable 
vehicle  classification  equipment  to 
develop  the  vehicle  mix  by  functional 
classification  of  highway.  Traficomp  III 
vehicle  classification  equipment  are 
used  to  support  the  HPMS  data 
collection  effort.  A  software  program 
called  OHIO  CONVERT  formats  vehicle 
classification  data  into  the  FH\^^^ 
Vehicle  Classification  categories. 

The  USEPA  has  reviewed  the  mobile 
source  emissions  inventory  utiHzing  the 
checklist  contained  in  the  Quality 
Review  guidance  document.  This  was 
used  to  ensure  that  recommended 
procedures  were  followed  in  the 
development  of  the  mobile  source 
portion  of  the  emissions  inventory.  This 
checklist  is  attached  to  a  USEPA  TSD 
dated  January  24. 1995. 

Off-Road  Mobile  Source  Emissions 
Inventory 

The  State  developed  emissions 
estimates  for  the  following  off-road 
categories  according  to  USLPA 
guidance:  aircraft,  railroad  locomotives. 


recreational  boating,  off-road 
motorcycles,  agricultural  equipment, 
construction  equipment,  industrial 
equipment,  and  lawn  and  garden 
equipment.  The  Slate  provided 
documentation  of  the  sources  of 
emissions  factors  utilized,  and 
submitted  it  in  the  area  source 
emissions  inventory  portion  of  the 
submittal. 

The  USEPA  reviewed  the  off-road 
mobile  source  inventory  utilizing  the 
Level  I  and  II  checklists  and  USEPA's 
guidance  documents  to  ensure  that  all 
source  categories  and  their  related 
emissions  factors  were  included  in  the 
off-road  mobile  source  emissions 
inventory. 

Biogenic  Emissions  Inventory 

The  State  of  Ohio  determined  the 
biogenic  emissions  for  the  Toledo  and 
Daylon  area  according  to  a  USEPA's 
guidance  document  entitled  "User's 
Guide  to  the  Personal  Computer  Version 
of  the  Biogenic  Emissions  Inventory 
System  (PC-BEIS),"  (EPA-450/4-91- 
017),  dated  July  1991.  Meteorological 
data  utilized  in  PC-BEIS  was  collected 
in  accordance  with  USEPA  guidance. 
The  ten  warmest  days  from  the  period 
between  1988  to  1990  with  the  highest 
hourly  peak  ozone  concentrations  in 
each  ozone  nonattainment  area  was 
collected  and  reviewed.  As  required  by 
USEPA  guidance,  the  fourth  highest 
daily  maximum  ozone  concentration  for 
each  nonattainment  area  was  selected 
and  utilized  in  the  model.  The  State 
provided  hard  copy  documentation  of 
the  meteorological  inputs  utilized,  and 
PC-BEIS  output  files  for  the  biogenic 
emissions  inventorv  for  the  Toledo  and 
Daylon  nonattainment  areas. 

IV.  Summary  of  Ozone  Emissions 
Inventory 

The  USEPA  has  prepared  the 
following  summary  of  the  emissions 
inventories  for  an  average  ozone 
summer  weekday  for  the  Toledo  and 
Dayton  ozone  nonattaiament  areas.  The 
emissions  are  stated  in  tons  per  day  for 
a  typical  ozone  season  weekday: 


Toledo  Ozone  Nonattainment  Area  (TPD) 


Source  type 

VOC 

CO 

NOx 

Point  Sources 

58.82 
28.18 
68.46 
9.96 
72.33 

5.21 

6.71 

377.89 

66.26 

85  33 

Area  Sources  : ; 

1  51 

On-Road  Mobile  Sources 

37.73 
16  55 

Otf-Road  Mobile  Sources _... 

Biogenic  Sources  ..._ 

Totals 

237.75 

456.07 

141.12 

UMI 
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Dayton  Ozone  Nonattainment  Area  (tpd) 


^« 


Source  type 


Point  Sources 

Area  Sources  

On-Road  Moljile  Sources 
Oft-Road  Mobile  Sources 
Biogenic  Sources 


Totals 


V.  Final  Action 

The  USEPA  is  approving  the  1990 
base-year  ozone  precursor  emissions 
inventories  for  the  Toledo  and  Dayton 
nonattainment  areas  based  upon  the 
evidence  presented  by  the  State  and  the 
State's  compliance  with  the 
requirements  outlines  in  the  appHcable 
USEPA  guidance. 

VI.  Comment  and  Approval  Procedure 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
on  May  22.  1995.  unless  USEPA 
receives  adverse  or  critical  comments  by 
April  21. 1995.  USEPA  has  published, 
simultaneously,  a  proposed  rule  for  this 
action  in  this  issue  of  the  Federal 
Register.  If  USEPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  Please  be  aware  that 
USEPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  this  action. 

VII.  Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  198^  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB) 
exempted  this  regulator)'  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  USEPA  may 
certify  that  the  rule  wrill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

The  SIP  approval  under  Section  110 
and  subchapter  I.  Part  D.  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds!  Union  Electric  Co.  v. 
U.S.E.P.A..  427  U.S.  246.  256-66  (1976) 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  22. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Nitrogen  oxides,  Ozone. 
Volatile  organic  compounds. 
Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping. 

Authority:  42  U.S.C.  4201-7601q. 


VOC 


37.52 
46.94 

106.43 
11.45 

114.68 


317.02 


CO 


5.65 

0.72 

611.44 

122.70 


740.51 


NOx 


32.15 

1.40 

60.78 

31.84 


126.17 


Dated:  March  3,  1995 
Valdas  V.  Adamkus. 
Regional  Administrator 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740l-7671q 

Subpart  KK— Ohio 

2.  Section  52.1885  is  amended  by 
adding  new  paragraph  (s)  to  read  as 
follows: 

§52.1885    Control  Strategy:  Ozone. 

•         •         •         •         ■ 

(s)  Approval— The  1990  base-year 
ozone  emissions  inventory  requirement 
of  Section  182(a)(1)  of  the  Clean  Air  Act 
has  been  satisfied  for  the  following 
ozone  nonattainment  areas:  Toledo 
(Lucas  and  Wood  Counties)  and  Dayton 
(Clark.  Greene.  Miami,  and  Montgomery 
Counties). 

[FR  Doc.  9S-7007  Filed  3-21-95.  8:4-5  ami 
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40  CFR  Part  52 
[MT26-1-6692a:  FRL-6163-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  Montana;  Butte;  PM,o 
Contingency  Measures  and  Revisions 
to  the  Attainment  and  Maintenance 
Demonstrations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  Montana  with 
a  letter  dated  August  26.  1994.  This 
submittal  addresses,  for  the  Butte 
moderate  PMm  nonattainment  area,  the 
Federal  Clean  Air  Act  requirement  to 
submit  contingency  measures  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 


10  micrometers  (PMio)  for  areas 
designated  as  nonattainment  for  the 
PMio  National  Ambient  Air  Quality 
Standards  (NAAQS).  This  submittal  also 
includes  revisions  to  the  attainment  and 
maintenance  demonstrations  for  the 
moderate  PMio  nonattainment  area  SIP 
for  Butte  due  to  the  inclusion  of  new 
emission  limits  in  a  revised  air  quality 
permit  for  Montana  Resources.  Inc. 
Since  the  SIP  adequately  addresses  the 
requirement  for  contingency  measures 
and.  with  the  new  emission  limits  for 
Montana  Resources.  Inc..  still 
adequately  demonstrates  attainment  and 
maintenance  of  the  PMm  NAAQS  in 
Butte,  EPA  approves  these  revisions. 
DATES:  This  final  rule  will  become 
effective  on  May  22,  1995  unless  notice 
is  received  by  April  21,  1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 
Air  Programs  Branch,  Environmental 

Protection  Agency,  Region  V'lII,  999 

18th  Street,  suite  500.  Denver, 

Colorado  80202-2405 
Montana  Department  of  Health  and 

Environmental  Sciences,  Air  Quality 

Division.  Cogswell  Building,  Helena, 

Montana  59620-0901 
The  Air  and*Radiation  Docket  and 

Information  Center,  401  M  Street  S\V.. 

Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  8ART-AP,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500.  Denver,  Colorado, 
(303) 293-1769. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Butte,  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990. '  See  56  FR 
56694  (Nov.  6.  1991);  40  CFR  81.327 
(Silver  Bow  County — Butte).  The  air 
quality  planning  requirements  for 
moderate  PMiq  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  part  D. 
title  I  of  the  Act.-  The  EPA  has  issued 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  .See  Pub.  L.  No. 
101-549.  104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ("the  Act").  The 
Clean  .Mr  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  Section  7401,  et  spq. 

•Subpart  1  contains  provisions  applicable  to 
nonattdinment  are.is  generally  and  Subpart  4 


a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements 
[see  generally  57  FR  13498  (.^pril  16, 
1992)  and  57  FR  18070  (April  28, 
1992)].  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
such  as  Butte  were  required  to  submit, 
among  other  things,  several  provisions 
by  November  15,  1991.  These 
provisions,  including  an  attainment 
demonstration  (or  demonstration  that 
timely  attainment  is  impracticable),  are 
described  in  EPA's  final  rulemaking  on 
the  Butte  moderate  PMio  nonattainment 
area  SIP  (59  FR  11550-11554,  March  11, 
1994).  Such  States  were  also  required  to 
submit  contingency  measures  by 
November  15,  1993  (see  57  FR  13543). 
These  measures  must  become  effective, 
without  further  action  by  the  State  or 
EPA.  upon  a  determination  by  EPA  that 
the  area  has  failed  to  achieve  reasonable 
further  progress  (RFP)  or  to  attain  the 
PMio  National  Ambient  Air  Quality 
Standards  (NAAQS)  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13510-13512  and  13543- 
13544. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Montana  submitted 
revisions  to  the  SIP  for  Bu'te  with  a 
letter  dated  August  26.  1994.  The 
revisions  address  PMio  emissions  in 
Butte,  including  modified  emission 
limitations  for  Montana  Resources.  Inc. 
and  the  associated  attainment  and 
maintenance  demonstrations,  as  well  as 
contingency  measures. 

A.  Analysis  of  State  Submission 

1   Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  no(a)(2)  of  the  Act  provides 


contains  provisions  specifically  applicable  to  PM|.p 
nonattainment  areas.  At  times.  Subpart  1  and 
Subpart  4  overlap  or  conflict.  EPA  has  attempted  lo 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  dppropriate.  in 
today's  notice  and  supporting  information. 


that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
[see  Section  110(k)(l)  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

To  entertain  public  comment,  th«' 
State  of  Montana,  after  providing 
adequate  notice,  held  a  public  hearing 
on  May  20,  1994  to  address  the  Butte 
PMi(i  contingency  measures  and 
revisions  to  the  attainment  and 
maintenance  demonstrations  for  this 
SIP.  Following  the  Montana  Board  of 
Health  and  Environmental  Sciences 
public  hearing,  the  Board  adopted  the 
Butte  PMio  SIP  revisions  and 
contingency  measures. 

The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V.  The  submittals  were  found 
to  be  complete  and  a  letter  dated 
November  1, 1994  was  forwarded  to  the 
Governor  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  bo 
taken  in  the  review  process. 

2.  Control  Strategy 

On  March  11,  1994  (59  FR  11550). 
EPA  approved  the  control  measures  in 
the  Butte  moderate  PMio  nonattainment 
area  SIP  as  satisfying  the  requirement  to 
provide  for  the  implementation  of 
reasonably  available  control  measures 
(including  reasonable  available  control 
technology).  See  CAA  sections  172(f:)(l) 
and  189(a)(1)(C).  The  measures  targeted 
re-entrained  road  dust,  residential  wood 
burning,  prescribed  burning,  industry, 
and  motor  vehicle  exhaust.  Please  see 
that  notice  of  final  rulemaking  and 
associated  Technical  Support  Document 
(TSD)  for  further  details  on  the  specific 
control  measures  in  the  approvc-d  SIP. 

The  subsequent  August  26,  1994 
submittal  included  a  modification  to  the 


'Also  set  lion  172(r)(7)  of  the  Act  r«■^llirl■^  ili.il 
plan  piDvisions  for  nonatt.iinment  areas  meet  ttw 
applicable  provisions  of  section  110(a)|2V 
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Air  Quality  Permit  for  Montana 
Resources,  Inc.  (one  of  the  industries 
targeted  for  emissions  reductions  in  the 
previous  SIP  submittal).  Permit 
modiflcation  #1749-05,  effective 
January  5, 1994,  allows  for  production 


increases  in  diesel  consumption,  vehicle 
miles  travelled  by  haul  trucks,  and  ore 
hauled  to  the  primary  crusher  dump. 
These  increases  were  compensated  for 
by  the  installation  of  Detroit  Diesel 
Electronic  Controls  (DDEC)  packages  on 


11  of  15  haul  trucks  at  the  mine.  These 
controls  decrease  diesel  exhaust 
emissions  from  the  haul  trucks.  In  the 
following  table,  the  PMio  emissions 
reductions  from  base  year  due  to  the 
new  permitted  limitations  are  outlined. 


Source 

Control  measure 

PMio  emissions  reduction  from  base  year 

Effective 
date 

Industry „ 

Air  QuaUty  Permit  Moditicatton  #1749-05  lor-  

Montana  Resources.  Inc.: 

(a)  limit  winter  PMki  emissions  from  haul  trucks 
and  support  vehides. 

(b)  limit  winter  PMm  diesel  extiaust  emissions  

(c)  limit  winter  PMin  emissions  at  ore  dump,  mo- 
lytxlenum  dryer  and  lime  handling. 

Combined  controls 

88%  or  2672.6  tons  fewer  winter  allowable  PM,o 

emissions. 
85%  or  25.6  tons  fewer  winter  allowable  PM,o 

emissions. 
75%  Of  55.3  tons  fewer  winter  allowable  PM,n 

emissions. 
2753.5  tons  fewer  winter  allowat>le  PM,n  emis- 

SiOfB. 

1/5/94 

The  previous  version  of  the  permit 
{i.e..  #1749-04)  had  the  following  winter 
allowable  PMio  emissions  limits:  (1) 
haul  trucks  and  support  vehicles — 250.0 
tons;  (2)  diesel  exhaust — 6.4  tons;  and 
(3)  ore  dump,  molybdenum  dryer  and 
hme  handling — 14.2  tons.  The  current 
permit  (i.e..  #1749-05)  modified  these 
numbers  to  373.0  tons.  4.6  tons,  and 
18.5  tons,  respectively.  Winter 
allowable  PMjo  emissions  from 
categories  (1)  and  (3)  have  been 
increased  from  the  previous  version  of 
the  permit.  The  diesel  exhaust  (category 
(2))  winter  allowable  PMio  emissions 
have  been  decreased.  While  there  is  an 
overall  net  increase  in  emissions  from 
the  three  categories,  the  chemical  mass 
balance  (CMB)  analyses  for  the  area 
apportioned  a  larger  percentage 
contribution  to  diesel  exhaust. 
Therefore,  there  is  a  net  air  quality 
benefit  associated  with  this  permit 
modification  due  to  the  reduction  in 
diesel  exhaust  emissions.  Further,  in  all 
three  categories,  the  permit  modification 
still  represents  a  significant  decrease 
from  base  year  winter  allowable  PMio 
emissions  (as  indicated  in  the  table  on 
the  previous  page). 

A  more  detailed  discussion  of  the 
control  measures  implemented  at 
Montana  Resources,  Inc.  can  be  found  in 
the  TSD  (available  at  the  EPA  address 
listed  at  the  beginning  of  this 
document).  EPA  has  reviewed  the 
State's  documentation  and  concluded 
that  it  adequately  justifies  the 
modifications  to  the  Montana  Resources 
permit.  The  implementation  of  these 
measures,  along  with  the  control 
measures  that  were  approved  in  the 
moderate  PMio  nonattainment  area  SIP 
for  Butte  on  March  11,1994  (59  FR 
11550).  will  resuh  in  the  attainment  of 
the  PMio  NAAQS  by  December  31, 
1994.  EPA  approves  this  permit 
modification  as  part  of  the  control 


strategy  for  the  Butte  PMio  SIP  as  it  will 
not  interfere  with  timely  attainment  of 
the  PMio  NAAQS. 

3.  Revisions  to  Attainment  and 
Maintenance  Demonstrations 

The  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  either  a  demonstration 
(including  air  quality  modelling) 
showing  that  the  plan  will  provide  for 
attainment  as  expeditiously  as 
practicable  or  a  demonstration  that 
timely  attainment  is  not  practicable  (see 
section  189(a)(1)(B)  of  the  Act).  The  24- 
hour  PMjo  NAAQS  is  150  micrograms/ 
cubic  meter  ((ig/m^),  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  jig/m^ 
is  equal  to  or  less  than  one  (see  40  CFR 
50.6).  The  annual  PMio  NAAQS  is  50 
\ig/m^,  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  ng/m '  (id.). 

CMB  receptor  modelling  in 
combination  with  emissions  rollback 
modelling  analysis  was  chosen  as  the 
best  tool  for  the  attainment  and 
maintenance  demonstrations  of  the  24- 
hour  standard.  EPA  approved  Montana's 
attainment  and  maintenance 
demonstrations  for  the  Butte  moderate 
PMio  nonattainment  area  on  March  11. 
1994  (59  FR  11550-11554).  The  24-hour 
attainment  value  [i.e.,  the  ambient  PMio 
air  quality  levels  achieved  by  1995)* 
was  144.4  jxg/m',  and  the  annual 
attainment  value  was  42.1  jig/m'.  The 
24-hour  maintenance  value  [i.e.. 


*The  Clean  Air  Act  calls  for  attainment  by 
December  31.  1994.  Section  188(cHl).  EPA 
interprets  the  Stale's  demonstration  as  providing  for 
attainment  of  the  PMio  NAAQS  by  January  1,  1995. 
EPA  approved  the  Slate's  demonstration  on  the 
ttasis  of  the  de  minimis  differential  between  the  two 
dates. 


ambient  PMio  air  quality  levels 
maintained  through  January  1,  1998) 
was  145.5  jig/m^,  and  the  annual 
maintenance  value  was  41.7  (ig/m-^. 

Due  to  changes  made  in  Montana 
Resources,  Inc.'s  Air  Quality  Permit 
#1749,  with  a  final  modification  date  of 
January  5.  1994  (#1749-05).  the 
attainment  and  maintenance 
demonstrations  for  the  Butte  moderate 
PMio  nonattainment  area  SIP  were 
revised  in  the  August  26,  1994 
submittal.  The  new  permitted  allowable 
emission  limits  were  used  in  the  revised 
attainment  and  maintenance 
demonstrations.  - 

The  modifications  to  the  allowable 
emissions  did  not  result  in  an  inability 
to  demonstrate  timely  attainment  and 
maintenance  of  the  PMio  NAAQS  in 
Butte,  but,  in  fact,  showed  an 
improvement.  With  the  adjustments,  the 
24-hour  attainment  value  is  142.3  (ig/m^ 
(2.1  ng/m^  lower  than  without  the 
adjustments)  and  the  annual  attainment 
value  is  41.8  jig/m^  (0.3  ng/m^  lower 
than  without  the  adjustments).  With  the 
adjustments,  the  24-hour  maintenance 
value  is  142.2  jig/m^  (3.3  jig/m-*  lower 
than  without  the  adjustments)  and  the 
annual  maintenance  value  is  40.0  ^g/m ' 
(1.7  ng/m*  lower  than  without  the 
adjustments). 

There  is  no  need  to  adopt  additional 
control  measures  based  on  these 
adjusted  calculations.  The  SIP  still 
adequately  demonstrates  timely 
attainment  and  maintenance  of  the  PMio 
NAAQS  in  Butte  and  satisfies  the 
requirement  to  provide  for  the 
implementation  of  RACM  (including 
RACT).  For  a  more  detailed  description 
of  the  attainment  and  maintenance 
demonstration  revisions,  please  see  the 
TSD  for  this  document. 


4.  Contingency  Measures 

The  Clean  Air  Act  requires  States 
containing  PMio  nonattainment  areas  to 
adopt  contingency  measures  that  'will 
take  effect  without  further  action  by  the 
State  or  EPA  upon  a  determination  by 
EPA  that  an  area  failed  to  make 
reasonable  further  progress  or  to  timely 
attain  the  applicable  NAAQS,  as 
described  in  section  172(c)(9).  See 
generally  57  FR  13510-13512  and 
13543-13544.  Pursuant  to  section 
172(b),  the  Administrator  has 
established  a  schedule  providing  that 
states  containing  initial  moderate  PMio 
nonattainment  areas  shall  submit  SIP 
revisions  containing  contingency 
measures  no  later  than  November  15, 
1993.  (See  57  FR  13543.  n.  3.) 

The  General  Preamble  further 
explains  that  contingency  measures  for 
PMio  should  consist  of  other  available 
control  measures,  beyond  those 
necessary  to  meet  the  core  moderate 
area  control  requirement  to  implement 
reasonably  available  control  measures 
(see  Clean  Air  Act.  sections  172(c)(1) 
and  189(a)(1)(C)).  Based  on  the  statutory 
structure,  EPA  believes  that  contingency 
measures  must,  at  a  minimum,  provide 
for  continued  progress  toward  the 
attainment  goal  during  the  interim 
period  between  the  determination  that 
the  SIP  has  failed  to  achieve  RFP  or 
provide  for  timely  attainment  of  the 
NAAQS  and  the  additional  formal  air 
quality  planning  following  the 
determination  (57  FR  13511). 

Section  172(c)(9)  of  the  Act  specifies 
that  contingency  measures  shall  "take 
effect  *  *  •  without  further  action  by 
the  State  or  the  (EPA)  Administrator." 
EPA  has  interpreted  this  requirement  (in 
the  General  Preamble  at  57  FR  13512)  to 
mean  that  no  further  rulemaking 
activities  by  the  State  or  EPA  would  be 
needed  to  implement  the  contingency 
measures.  In  general,  EPA  expects  all 
actions  needed  to  affect  full 
implementation  of  the  measures  to 
occur  within  60  days  after  EPA  notifies 
the  State  of  its  failure  to  attain  the 
standard  or  make  RFP. 

EPA  recognizes  that  certain  actions, 
such  as  notification  of  sources, 
modification  of  permits,  etc.,  may  be 
needed  before  some  measures  could  be 
implemented.  However,  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
action  such  as  public  hearing  or 
legislative  review. 

The  PMio  contingency  measures  for 
Butte  were  developed  by  the  Butte/ 
Silver  Bow  Health  Department  (BSBHD) 
and  the  Montana  Department  of  Health 


and  Environmental  Sciences  (MDHES). 
At  its  May  20. 1994  public  hearing,  the 
Montana  Board  of  Health  and 
Environmental  Sciences  (MBHES) 
adopted  the  contingency  measures. 

The  Governor  submitted  the 
contingency  measures  to  EPA  with  a 
letter  dated  August  26, 1994.  After 
reviewing  the  submittal  for  conformance 
with  the  completeness  criteria  in  40 
CFR  Part  51.  Appendix  V.  EPA 
detennined  the  submittal  to  be  complete 
and  notified  the  Governor  of  such 
determination  in  a  letter  dated     < 
November  1, 1994. 

a.  Re-entrained  Road  Dust 
Contingency  Measure.  The  Butte/Silver 
Bow  Health  Department  adopted  a 
contingency  plan  that  implements  the 
mandatory  use  of  liquid  de-icer  on  all 
roads  with  the  exception  of  priority 
routes  with  extraordinary  circumstances 
existing  within  the  Butte/Silver  Bow  Air 
Pollution  Control  District.  Butte/Silver 
Bow  Ordinance  No.  468  stipulates  that 
within  60  days  of  notification  by  EPA 
that  the  SIP  for  the  Butte  moderate  PMio 
nonattainment  area  has  failed  to  timely 
attain  the  PMio  NAAQS  or  make 
reasonable  further  progress  the 
following  will  occxir: 

Within  the  Butte/Silver  Bow  Air 
Pollution  Control  District,  only  liquid 
de-icer  shall  be  placed  on  any  road  with 
the  exception  of  priority  routes  with 
extraordinary  circumstances  existing. 
During  extraordinary  events,  priority 
routes  must  use  sanding  material  which 
has  a  durability,  as  defined  by  the 
Montana  Modified  L.A.  Abrasion  test,  of 
less  than  or  equal  to  7,  and  has  a  content 
of  material  greater  than  200  mesh,  as 
determined  by  standard  wet  sieving 
methods,  which  is  less  than  3.0%  oven 
dry  weight. 

o.  Contingency  Measure  for  Montana 
Resources,  Inc.  Since  it  was  detennined 
through  source  apportionment  studies 
that  the  Montana  Resources  facility  is 
one  of  the  largest  contributing  sources  of 
uncontrolled  ambient  PM  lo  emissions 
in  the  Butte/Silver  Bow  PMio  moderate 
nonattainment  area,  the  State  believed 
that  a  contingency  measure  for  Montana 
Resources  was  necessary  to  ensure  a 
sufficient  amount  of  emissions 
reduction.  In  addition  to  allowing  the 
production  increases  as  offsets  for  the 
installation  of  DDEC  on  haul  trucks  (as 
discussed  above),  a  contingency 
measure  was  added  to  Permit  #1749-05. 
Montana  Resources  agreed  to  reduce 
emission  and  production  limitations 
within  60  days  of  notification  by 
MDHES  that  the  PMio  NAAQS  has  been 
exceeded  within  the  Butte/Silver  Bow 
moderate  PMio  nonattainment.  The 
contingency  measure  to  be  implemented 
would  be  to  decrease  emission  and 


production  levels,  as  described  in 
section  n.A.5.b.  below. 

As  a  result  of  these  permit 
negotiations,  Permit  #1749  was 
modified  to  outline  the  production  and 
emission  decreases  required  for  the 
contingency  measure.  The  final 
emission  limitations  for  the 
implementation  of  the  contingency 
measure  are  outlined  in  Permit  #1749- 
05. 

5.  EHectiveness  of  the  Contingency 
Measures 

a.  Re-entrained  Road  Dust 
Contingency  Measure.  If  the  re- 
entrained  road  dust  contingency 
measure  is  implemented,  the  control 
efficiency  of  the  re-entrained  road  dust 
measures  will  be  66%  in  the  24-hour 
attainment  demonstration  (an  increase 
of  14%  over  the  control  efficiency  of  the 
re-entrained  road  dust  measures  in  the 
original  SIP  attainment  demonstration). 
This  calculation  takes  into  account  the 
use  of  the  Uquid  de-icer,  the  current 
requirements  for  use  of  washed  sand, 
and  the  existing  street  sweeping 
measures  (see  tJbe  TSD  for  the  Butte 
PMio  SIP  for  further  details  on  the 
existing  re-entrained  road  dust 
strategies).  Total  reduction  from  the 
contingency  measure  is  calculated  to  be 
1.5  more  tons  of  PMio  per  day  than 
without  the  contingency  measure. 

b.  Montana  Resources  Contingency 
Measure.  If  the  Montana  Resources 
contingency  measure  is  implemented, 
the  permit  modification  requires  the 
following  reductions  in  winter 
allowable  PMio  emissions.  Haul  trucks 
and  support  vehicles  will  be  reduced  to 
250  tons  (123  tons  less  than  without  the 
contingency  measure),  diesel  exhaust 
will  be  reduced  to  4.0  tons  (0.6  tons  less 
than  without  the  contingency  measure), 
and  the  ore  dump,  Ume  handUng  and 
molybdenum  dryer  will  be  reduced  to 
14.2  tons  (4.3  tons  less  than  without  the 
contingency  measure).  The  combined 
control  of  this  contingency  measure 
results  in  127.9  tons  fewer  winter 
allowable  PMio  emissions.  See  the  TSD 
for  further  details  on  the  existing  permit 
limitations  and  contingency  measure 
limitations. 

EPA  believes  that  these  contingency 
measures  are  approvable.  The  control 
measures  implemented  in  the  PMio  SIP 
achieve  more  emissions  reductions  than 
needed  to  demonstrate  attainment  of  the 
PMio  NAAQS,  as  indicated  by  the 
State's  predicted  24-hour  attainment 
concentration  of  142.3  jig/m'  (see 
Section  II.A.2.  above  and  the  TSD). 
Since  the  24-hour  PMio  NAAQS  is  150 
M^g/m^,  this  established  safety  margin 
further  supports  the  reasonableness  of 
these  contingency  measures. 
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6.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  PR  13556).  The  EPA 
criteria  addressing  the  enforceabiUty  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  aJ.  (see  57  PR  13541).  State 
implementation  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 
other  elements  in  the  SIP  (see  section 
110(a)(2)(C)). 

The  specific  measures  contained  in 
the  Butte  contingency  plan  are 
addressed  above  in  sections  II.A.4.  and 
II.A.5.  The  Butte/Silver  Bow  air 
pollution  control  ordinance,  as  included 
in  the  SIP.  is  legally  enforceable  by 
BSHD.  There  are  penalties  for 
noncompliance  with  Ordinance  No.  468 
(regarding  liquid  de-icer  application). 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  Section 
110(a)(2)(E)(iii)  of  the  Act.  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  if.  for  example,  the 
State  has  the  authority  and  resources  to 
implement  the  provision  when  the  local 
entity  has  failed  to  do  so. 

The  Butte/Silver  Bow  Air  Pollution 
Control  Program  and  the  associated 
local  ordinances,  resolutions  and 
stipulations  are  also  enforceable  by  the 
MDHES.  if  the  BSHD  fails  to  administer 
the  program.  Since  the  program  has 
been  approved  by  the  MBHES  in 
accordance  with  Section  75-2-301  of 
the  Montana  Clean  Air  Act  and 
eHectuated  bv  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  Enforcement 
provisions  are  found  in  the  Clean  Air 
Act  of  Montana,  sections  75-2-401-429. 
Montana  Code  Annotated. 

The  emission  limits  for  Montana 
Resources.  Ina  are  enforceable  by  the 
MDHES  through  Air  Quahty  Permit 
#1749-05  with  a  final  modification  date 
of  January  5. 1994.  Section  75-2-401  of 
the  Montana  Clean  Air  Act  allows  the 
MDHES  to  seek  civil  penalties  for  a 
violation  of  a  permit  limitation. 
Administrative  Rules  of  Montana  (ARM) 
16.8.1112  allows  the  MDHES  to  revoke 
a  permit  for  a  violation  of  a  permit 
limitation.  These  regulations  are 
contained  in  ARM  16.8.101  through 
16.8.1602  and  violations  of  these  rules 


are  punishable  by  civil  penalties  in  an 
amount  up  to  $10,000  per  day  and 
criminal  penalties  in  an  amount  up  to 
$1,000  per  day. 

The  Butte/Silver  Bow  Air  Pollution 
Control  Program  was  established  in 
accordance  with  the  requirements  of 
Section  75-2-301  of  the  Montana  Clean 
Air  Act,  as  amended  (1991).  A 
stipulation  between  the  MDHES  and  the 
Butte/Silver  Bow  Council  of 
Commissioners  was  signed  on  October 
8. 1991  to  delineate  responsibilities  and 
authorities  between  the  MDHES  and  the 
local  authorities.  On  November  15. 

1991.  the  MBHES  issued  a  board  order 
effectuating  the  program.  On  March  20, 

1992.  the  MBHES  approved  the  Butte 
PMio  plan  and  local  program.  The 
stipulation,  Board  order,  and  ordinances 
were  incorporated  into  the  SEP  on 
March  11. 1994  (59  FR  11550). 

On  May  20. 1994.  the  MBHES  issued 
a  Board  order  approving  the  Butte  PMio 
contingency  measures.  The  related 
regulation,  air  quahty  permit,  and  the 
May  20, 1994  Board  order  were 
submitted  to  EPA  in  the  August  26, 
1994  submittal  as  a  revision  to  the 
Montana  SIP. 

The  Butte/Silver  Bow  regulation  is  in 
effect  now,  as  is  the  State's  permit 
modification  for  Montana  Resources, 
Lie.  (Air  Quahty  Permit  #1749-05).  The 
State  of  Montana  has  a  program  that  will 
ensure  that  the  contingency  measures 
and  Montana  Resources,  Inc.  emission 
limitations  contained  in  the  Butte  PMio 
SIP  are  adequately  enforced.  EPA 
beheves  that  the  State's  and  Butte's 
existing  air  enforcement  program  will  be 
adequate.  The  TSD  for  this  action 
contains  further  information  on 
enforceability  requirements, 
respoi|sibilities,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

III.  Final  Action 

EPA  is  approving  Montana's  SIP 
revision,  submitted  by  the  Governor 
with  a  letter  dated  August  26. 1994,  for 
the  Butte  moderate  PMio  nonattainment 
area.  This  submittal  adequately 
addressed,  for  the  Butte  moderate  PMio 
nonattainment  area,  PMio  contingency 
measures,  which  were  due  on  November 
15, 1993,  and  revisions  to  the 
attainment  and  maintenance 
demonstrations  to  incorporate  new 
permit  emission  limitations  for  Montana 
Resources,  Inc. 

EPA  is  pubUshing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 


publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  May  22, 

1995  unless,  by  April  21, 1995,  adverse 
or  critical  comments  are  received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  final  rule  based  on  this  ■ 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  conunenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  May  22, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600.  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  tlie 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.PJi.,  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coxirt  of  Appeals  for  the 
appropriate  circuit  by  May  22, 1995. 
Filing  a  petition  for  reconsideration  by 


the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
acdon  from  E.0. 12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocfubons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide,  Volatile 
organic  compounds. 

Dated:  February  17,  1995. 
Jack  McGraw, 
Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BB — Montana 

.  2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

§52.1370    identification  of  plan. 

•        «        •        ♦        » 

(c)  *  *  * 

(36)  The  Governor  of  Montana 
submitted  PMio  contingency  measures 
for  Butte,  Montana  in  a  letter  dated 
August  26, 1994.  This  submittal  also 
contained  revisions  to  the  attainment 
and  maintenance  demonstrations  for  the 
moderate  PMio  nonattainment  area  SIP, 
due  to  modifications  made  to  the  Air 
Quality  Permit  for  Montana  Resources, 
Inc. 

(i)  Incorporation  by  reference. 

(A)  Board  order  issued  on  May  20, 
1994  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  approving 
the  amendments  to  the  Butte/Silver  Bow 
Air  Pollution  Control  Program  regarding 
the  PMio  contingency  measure. 

(B)  Butte/Silver  Bow  Ordinance  No. 
468,  effective  May  20, 1994,  which 
addresses  PMio  contingency  measure 
requirements  for  hquid  de-icer 
apphcation. 

(ii)  Additional  material. 
(A)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 


Permit  #1749-05,  as  revised  with  a  final 

modification  date  of  January  5, 1994.  for 

Montana  Resources,  Inc's  open  pit 

copper  and  molybdenum  mine, 

crushing  and  milling  operation,  and 

concentrator. 

•        •        •        •        * 
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40  CFR  Part  52 
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Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  On  May  31. 1994  EPA 
published  the  Notice  of  Proposed 
Rulemaking  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  California  for 
the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  CompUance 
Assistance  Program  (PROGRAM).  The 
SIP  revision  plan  was  submitted  by  the 
State  to  satisfy  the  Federal  mandate, 
found  in  the  Clean  Air  Act  (CAA),  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 
the  approval  was  set  forth  in  the 
proposal.  EPA  received  one  comment 
from  the  Southern  California  Gas 
Company  which  does  not  impact  the 
proposed  action.  Therefore,  EPA  is 
proceeding  with  its  approval  of  the 
revision  to  the  California  SIP  for 
estabhshing  a  PROGRAM. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  April  21.  1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  foUowdng 
locations: 

U.S.  Environmental  Protection  Agency. 
75  Hawthorne  Street.  San  Francisco. 
CA  94105 

U.S.  Environmental  Protection  Agency, 
Air  Docket  6102,  401  "M"  Street. 
S.W.,  Washington,  D.C.,  20460. 

State  of  CaUfomia,  Air  Resources  Board, 
2020  L  Street,  Sacramento,  CA  95814. 


FOR  FURTHER  INFORMATKM  CONTACT:  R. 
Michael  Stenburg,  A-1,  U.S 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1102. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  national 
ambient  air  quaUty  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  detenhine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  Federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  Section  507  of 
Title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidehnes  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  FederaLand  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

On  November  13, 1992  the  State  of 
Cahfomia  submitted  a  SIP  revision  to 
EPA  in  order  to  satisfy  the  requirements 
of  Section  507.  In  order  to  gain  full 
approval,  the  State  submittal  must 
provide  for  each  of  the  following 
PROGRAM  elements:  (1)  the 
estabhshment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  estabhshment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  A  detailed  discussion  of  the 
background  for  each  of  the  above 
PROGRAM  elements  is  provided  in  the 
May  31, 1994  Federal  Register  Notice  of 
Proposed  Rulemaking  (NPR)  (59  FR 
28036). 
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EPA  has  evaluated  all  of  the  above 
PROGRAM  elements  for  consistency 
wath  the  requirements  of  the  CAA  and 
the  EPA  policy  guidance  document. 
EPA  has  found  that  the  PROGRAM 
elements  meet  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  PROGRAM  elements  and 
evaluations  has  been  provided  in  the 
May  31.  1994  Federal  Register  NPR  (59 
FR  28036). 

II.  Response  to  Public  G>mments 

A  30-day  public  comment  period  was 
provided  in  the  May  31. 1994  Federal 
Register  NPR  EPA  received  one 
comment  from  the  Southern  California 
Gas  Company  (Gas  Company).  The  Gas 
Company  commented  that  governmental 
assistance  and  education  programs 
should  present  factual  and  objective 
information  on  fuels  and  fuel  use 
characteristics  without  encouraging  the 
selection  of  a  particular  fuel  or 
technology.  Since  the  PROGRAM  does 
not  advocate  the  use  of  any  particular 
fuel  but  rather  serves  to  provide  small 
businesses  with  technical  assistance  and 
regulatory  Information  necessary  to 
comply  with  the  CAA.  EPA  did  not  find 
this  comment  to  be  in  conflict  with  the 
SIP  revision.  Thus  this  comment  does 
not  effect  the  EPA's  proposal  to  approve 
the  PROGRAM. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions 
submitted  by  the  State  of  Cahfomia.  The 
revisions  were  made  to  satisfy  the 
requirements  of  Section  507  of  the  CAA. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
end  604.  Alternatively,  EPA  may  certify- 
that  the  rule  will  not  have  a  signihcant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

By  this  action.  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
state.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 


requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Small  business  assistance 
program. 

Note:  Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  |uly  1. 1982. 

Dated:  February  24. 1995. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(200)  to  read  as 
follows: 

S  52.220    Identification  of  plan. 

•  •  *  *  * 

(c)*   •   * 

(200)  Program  elements  were 
submitted  on  November  13, 1992  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program, 
adopted  on  October  15, 1992. 

•  ■  •  •  0 

jFR  Doc.  95-7006  Filed  3-21-95;  8:45  am] 
BiLUNGCOOE  66«»-60-^ 


40  CFR  Part  52 

(CA  38-2-6232a;  FRL-5171-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 
(BAAQMD) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  seventeen  rules  from 
the  Bay  Area  Air  Quality  Management 
District  (BAAQMD).  This  approval 
action  will  incorporate  these  rules  into 


the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  a  number 
of  different  source  categories.  These 
categories  are  described  in  the 
supplementary  information  section. 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  final  rule  is  effective  on 
May  22, 1995  unless  adverse  or  critical 
comments  are  received  by  April  21, 
1995.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
HaMTthome  Street.  San  Francisco,  CA 
94105. 
Enviroiunental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Sti^et.  S.W., 
Washington,  D.C.  20460. 
CaUfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Sti«et, 
Sacramento,  CA  92123-1095. 
Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Beck,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Havrthome  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1190.  Internet  E-mail  address: 
Beck.Erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Coating  Categories 

This  document  takes  direct  final 
action  on  seventeen  BAAQMD  rules. 
These  rules  cover  the  following  VOC 
emission  categories:  general  cleaning 
operations;  miscellaneous  solvent  usage; 
general  surface  coating;  gasoline 
dispensing;  graphic  arts  facilities  and 
paper.  falMric.  and  film  coating;  asphalt 
use;  pharmaceutical  and  cosmetic 
manufactvuing;  semiconductor 
manufacturing:  plastic  parts  coating; 


wood  products  coating;  municipal 
landfills;  manufacturing  of  inks, 
coatings,  and  adhesives;  aeration  of 
VOC  contaminated  soil;  vegetable  oil 


manufacturing;  mobile  equipment 
coating;  and  aerosol  paint  products. 

Applicability 

The  rules  being  approved  into  the 
California  SIP  are  Usted  below  with  the 


dale  they  were  adopted  by  the 
BAAQMD  and  the  date  they  were 
submitted  to  EPA  by  the  California  Air 
Resources  Board  (CARB). 


Numt>er 


8-1  .. 

8-2  .. 

8-4  .. 

8-7  .. 

8-12 

8-15 

8-20 

8-24 

S-30 

3-31 

3-32 

8-34 

8-35 

8-^ 

8-41 

8-45 

3-49 


Title 


General  Provisions 

Miscellaneous  Operations 

General  Surface  Coating  and  Solvent  Operations  .: 

Gasoline  Dispensing  Facilities  

Paper,  Fabric,  and  Film  Coating .."!!!!!!! 

Emulsified  and  Liquid  Asphalts 

Graphic  Arts  Printing  and  Coating  Operations  

Pharmaceutical  and  Cosmetic  Manufacturing  Operations  

Semiconductor  Manufacturing  Operations 

Surface  Coating  of  Plastic  Parts  and  Products  

Wood  Products  Coating  'ZZ'".. 

Solid  Waste  Disposal  Sites 

Ink,  Coating,  and  Adhesive  Manufacturing  „ 

Aeration  of  Contaminated  Soil  and  Removal  of  Underground  Storage  Tardts 

Vegetable  Oil  Manufacturing  Operations  

Motjile  Vehicle  and  Mobile  Equipment  Coating  Operations  

Aerosol  Paint  Products  


Adoption 


6/15/94 
6/15/94 
6/01/94 
6/01/64 
6/15/94 
6/01/94 
6/15/94 
6/15/94 
6/15/94 
6/01/94 
7/06/94 
6/15/94 
6/15/94 
6/15/94 
6/01/94 
1/02/94 
8/21/92 


Submittal 


9/28'94 
9/28/94 
9/2894 
9/28.94 
9/28'94 
9/28,'94 
9/28'94 
9,28'94 
9/28/94 
9,78.94 
9/28/94 

9/28;'94 

9'28.'94 
9/2894 
9/2894 
12'22.'94 
9/14/92 


background 

On  March  3,  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Francisco  Bay  Area.  43  FR  8964,  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attairunent 
date  of  December  31, 1982,  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31,  1987. 
(40  CFR  52.222).  On  May  26.  1988,  EPA 
■  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  BAAQMD's  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
pnd  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amf  luicd  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficieucit's. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 


guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco  Bay  Area  is 
classified  as  moderate;  ^  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  September 
14,  1992.  September  28.  1994.  and 
December  22,  1994,  including  the  rules 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  direct-final 
action  for  the  BAAQMD  rules  cited 
above  in  the  applicability  section. 

BAAQMD  adopted  Rule  8^9  on 
August  21.  1992,  and  Rules  8-7.  8-15. 
8-31,  and  8-41  on  June  1,  1994. 
BAAQMD  adopted  Rules  8-1,  8-2.  8- 
12,  8-20.  8-24.  8-30,  8-34,  8-35. and  8- 
40  on  June  15,  1994.  Rule  8-32  was 
adopted  on  July  6,  1994.  Rule  8-^5  was 
adopted  on  November  2,  1994.  Each  of 
these  rules  were  found  to  he  complete 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 


'  Among  other  things,  the  pre-amend.-r.cnl 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policv  thai 
concern  RACT.  52  FR  45044  (Novemljer  24.  19871. 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  Wds 
published  in  the  Federal  Register  on  May  25.  19881. 
and  the  existing  control  technique  guidHlines 
(CTGs). 

=  The  San  Francisco  Bay  Area  was  retained  its 
dtfsignation  of  nonattainment  and  was  c  la>sified  by 
operation  of  law  pursuant  to  sections  107|d)  and 
181(a)  upon  the  dale  of  enactment  of  lheCA.^.  See 
55  FR  56694  (November  6.  1991). 


Appendix  V.»  With  the  exception  of 
Rule  8—49.  which  was  found  complete 
on  November  20,  1994,  and  Rule  8-45. 
which  was  foimd  complete  on  January 
3,  1995.  the  mles  were  found  complete 
on  November  22,  1994.  and  all  are  brin^ 
finalized  for  approval  into  the  SIP 

These  rules  control  VOC  emissions 
from  coating  operations,  waste  disposal, 
gasoline  dispensing,  general  coating  and 
solvent  use.  use  of  aerosol  sprav 
products,  asphalt  usage,  and  the 
manufacture  of  pharmaceuticals, 
cosmetics,  semiconductors,  inks. 
c:oatings,  and  vegetable  oil.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  B.^AQMDs 
effort  to  achieve  the  National  ,^mbilMlt 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Cill 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  forlhc^se 
rules. 

EPA  Evaluation 

In  determining  the  approvabilitv  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  1 1 0  and  part  D  of  the  CA.A 
and  40  CFR  part  51  (Requirements  for 
Preparation.  /\doption.  and  Submittal  of 
Implementation  Plans).  The  EP.\ 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 


'  EP.\  adopted  the  completeness  triteria  or, 
February  16.  1990  155  FR  58301  and.  pursuant  Ui 
section  1 10(l.)(  1 )( A I  nf  the  CA.^.  re\  JM-d  the  (  nlr: .  ■ 
on  August  26.  1991  (5b  FR  422161. 
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guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
these  rules  are: 

•  Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources.  Volume  II:  Surface  Coating  of 
Cans.  Coils.  Paper.  Fabrics, 
Automobiles,  and  Light-Duty  Trucks. 
EPA  document  number  EPA-450/2-77- 
008. 

•  Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources —  Volume  VII:  Graphic  Arts — 
Rotogravure  and  Flexography.  EPA 
document  number  EPA-450/2-78-033. 

•  Control  of  Volatile  Organic 
Compounds  from  Use  of  Cutback 
Asphalt  (EPA-450/2-77-037). 

•  Control  of  Volatile  Organic 
Emissions  from  Manufacture  of 
Synthesized  Pharmaceutical  Products 
(EPA-150/2-78-029). 

Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

Rule  Features  and  Changes 

The  following  BAAQMD  rules  are 
revisions  to  rule  versions  that  are  in  the 
current  SIP:  8-1.  8-2.  8-4.  8-7,  8-12.  8- 
15.  8-20.  8-24.  8-30.  8-31.  8-32.  8-34. 
and  8-35.  The  other  BAAQMD  rules 
being  approved  by  this  document,  8—40, 
8-41.  8—45,  and  8-49,  are  new  rules  for 
inclusion  in  the  SIP. 

BAAQMD  submitted  Rule  8-1. 
"General  Provisions."  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Revised  the  description  of  the  rule; 

•  Removed  exemption  based  on  vapor 
pressure  of  solvents; 

•  Made  extensive  changes  to  the 
definition  section,  including  changes  to 
the  definitions  of  "volatile  organic 
compound,"  and  "organic  compound, 
non-precursor"; 


•  Added  a  standards  section 
containing  a  prohibition  on  storing 
cleanup  solvents  and  materials  in  open 
containers; 

•  Added  a  standards  section 
containing  a  requirement  to  limit  VOC 
emissions  from  cleaning  spray 
equipment; 

•  Added  test  procedures  to  measure 
VOC  emissions. 

BAAQMD  submitted  Rule  8-2. 
"Miscellaneous  Operations."  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  Revised  section  8-2-601  to  allow 
multiple  test  methods  to  determine  VOC 
emissions,  and  to  specify  that  a  source 
shall  be  in  violation  of  the  rule  if  VOC 
emissions  measured  by  any  of  the 
referenced  test  methods  exceed  the 
standards  of  this  rule. 

BAAQMD  submitted  Rule  8-4. 
"General  Surface  Coating  and  Solvent 
Operations,"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Revised  the  description  of  the  rule; 

•  Revised  the  definitions  section, 
including  revisions  to  the  definition  of 
"precursor  organic  compounds"; 

•  Added  a  standards  section 
containing  a  prohibition  on  storing 
cleanup  solvents  and  materials  in  open 
containers; 

•  Revised  the  standards  section 
concerning  emission  limitations; 

•  Revised  test  procedures  to  measure 
VOC  emissions; 

•  Added  recordkeeping  requirements; 

•  Revised  exemption  for  organic 
diluents: 

•  Removed  test  method  to  determine 
the  weight  loss  of  polyester  resins. 

BAAQMD  submitted  Rule  8-7, 
"Gasoline  Dispensing  Facilities." 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Definitions  for  "vapor  tight"  and 
"gasoline  dispensing  facility"  have  been 
added; 

•  Several  phase  I  requirements  were 
added,  including:  submerged  fill  pipe 
for  all  phase  I  vapor  recovery  systems, 
pressure-vacuum  relief  valves  on  open 
vent  pipes,  leak-free  and  vapor  tight 
equipment,  and  a  poppetted  drybreak 
on  the  vapor  return; 

•  Phase  II  requirements  were  added: 
proper  operation  according  to 
manufacturer  specifications  and  free  of 
defects,  repair  or  replacement  of 
defective  components,  and  maintenance 
of  leak-free  and  vapor  tight  equipment; 

•  Section  309  was  added  which 
requires  all  facilities  equipped  with 
phase  II  systems  to  be  equipped  with 
phase  I  systems; 

•  Section  310  was  added  which 
requires  all  storage  tanks  with  a  capacity 
of  260  gallons  or  more,  and  installed 


after  March  4,  1987,  to  be  equipped  with 
phase  I  and  phase  II; 

•  Requirements  for  submerged  fill 
pipes  and  pressure  vacuum  relief  valves 
were  added; 

•  Section  312  was  added  which 
prohibits  transfer  from  storage  tanks  to 
delivery  vessels  unless  a  95%  efficient 
vapor  recovery  systems  is  used; 

•  Outdated  increments  of  progress 
and  a  permit  fee  waiver  provision  were 
deleted; 

•  Test  method  references  were  added 
for  dynamic  backpressure  requirements, 
vapor  tightness,  and  phase  I  vapor 
recovery  efficiency.    ^- 

BAAQMD  submitted  Rule  8-12. 
"Paper.  Fabric,  and  Film  Coating," 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Revised  the  description  of  the  rule; 

•  Revised  the  definitions  section, 
including  revisions  to  the  definitions  of 
"volatile  organic  compounds," 
"approved  emission rontrol  system." 
and  "key  operating  system  parameter"; 

•  Revised  sections  regarding  control 
device  equivalency  analysis  of  samples, 
and  determination  of  emissions; 

•  Added  test  procedures  to  measure 
VOC  emissions  from  control  equipment; 

•  Added  analytical  methods  to 
determine  the  VOC  content  of  coatings; 

•  Revised  recordkeeping 
requirements; 

•  Revised  the  Hmitations  section  to 
make  a  distinction  between  compliance 
vtrith  control  equipment  and  compliance 
with  low  VOC  coating; 

•  Revised  the  exemptions  section. 
These  revisions  include: 

•  Removing  the  exemption  for 
equipment  cleaning; 

•  Removing  the  exemption  for  air- 
dried  coating  products: 

•  Removing  the  exemption  for 
coatings  with  a  VOC  content  of  under 
265  grams  per  liter. 

BAAQMD  submitted  Rule  8-15. 
"Emulsified  and  Liquid  Asphalts." 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Added  monitoring,  record  kreping. 
and  testing  requirements; 

•  Added  prohibitions  on  the 
manufacture  and  sale  and  the 
specification  of  any  emulsified  or  liquid 
asphalt  prohibited  by  any  provision  of 
the  rule; 

•  Elimination  of  the  exemptions  for 
penetrating  prime  coat  and  slow-cure 
liquid  asphalt: 

•  Replacement  of  the  term  Cutback 
Asphalt  with  the  term  Liquid  Asphalt 
and  the  elimination  of  the  term 
Penetrating  Prime  Coat. 

BAAQMD  submitted  Rule  8-20. 
"Graphic  Arts  Printing  and  Coating 
Operations."  includes  the  following 
significant  changes  from  the  current  SIP: 


•  Revised  the  small  user  exemption  to 
reduce  the  emissions  permitted  under 
the  exemption; 

•  Revised  the  laboratory  operations 
exemption  to  reduce  the  emissions 
permitted  under  the  exemption; 

•  Modified  the  description  of  the 
rule; 

•  Added  definitions  of  lithographic 
printing,  non-heatset  ink,  solvent,  key 
operating  parameters,  letterpress, 
fountain  solution,  metallic  ink,  screen 
printing,  and  volatile  organic 
compound; 

•  Modified  requirements  for  the 
alternative  emission  control  plan; 

•  Revised  emission  reduction 
requirements  for  publication  and 
packaging  gravure  and  flexographic 
printing; 

•  Added  emission  requirements  for 
letterpress,  lithography,  and  screen 
printing; 

•  Revised  the  test  method  section  to 
include  EPA  test  methods  and 
protocols; 

•  Added  requirement  to  keep  records 
of  coating,  ink.  and  solvent  usage; 

•  Added  requirement  to  monitor  and 
record  key  parameters  of  the  abatement 
equipment. 

BAAQMD  submitted  Rule  8-24. 
"Pharmaceutical  and  Cosmetic 
Manufacturing  Operations,"  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  Defines  Approved  Emission  Control 
System; 

•  Defines  Key  System  Operating 
Parameter; 

•  Eliminates  APCO  discretion  for 
control  devices; 

•  Adds  recordkeeping  requirements 
for  air  pollution  abatement  equipment; 

•  Includes  language  referencing  EPA 
Test  Methods  25  and  25A. 

BAAQMD  submitted  Rule  8-30, 
"Semic:(>nductor  Manufacturing 
Operations,"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Deleted  the  Alternative  Emissions 
Control  Plan; 

•  Deleted  equivalent  emission  control 
systems  section; 

•  Deleted  reference  to  storage  tank 
requirements  of  Rule  8-5; 

•  Revised  test  method  section  to 
include  EPA  Methods. 

BAAQMD  submitted  Rule  8-31. 
"Surface  Coating  of  Plastic  Parts  and 
Products,"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Includes  polyester  resin  (fiberglass) 
products; 

•  Redefines  low  usage  coatings; 

•  Exempts  coating  operations 
employing  hand-held  aerosol  cans,  and 
makes  reference  that  such  coating  is 
now  subject  to  the  provisions  of  new 
Rule  8-49; 


•  Deletes  reference  to  effective  dates 
that  have  passed; 

•  Clarifies  definition  of  metallic 
topcoat; 

•  Clarifies  definition  of  extreme 
performance  coating; 

•  Adds  definition  of  key  operating 
parameters  of  an  emission  control 
system; 

•  Adds  new  section  8-31-309 
proposing  VOC  limits  for  specialty 
coatings,  including  camouflage, 
conductive,  metallic  topcoat,  extreme 
performance  and  high  gloss  coatings. 

•  Adds  requirements  for  handling 
surface  preparation  and  cleanup 
solvents; 

•  Adds  requirements  for 
recordkeeping  of  key  system  operating 
parameters  of  emission  control  systems; 

•  Allows  multiple  test  methods  to 
determine  VOC  emissions,  and  specifies 
that  the  source  shall  be  in  violation  of 
the  rule  if  VOC  emissions  measured  bv 
any  of  the  referenced  test  methods 
exceeds  the  standards  of  this  rule. 

BAAQMD  submitted  Rule  8-32, 
"Wood  Products  Coatings,"  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Expands  the  applicability  of  the 
rule  to  the  coating  of  all  wood  products; 

•  Sets  technology  forcing  volatile 
organic  compound  (VOC)  content 
standards  effective  in  1992.  1995  and 
1997; 

•  Regulates  the  emissions  of  ail 
volatile  organic  compounds,  and  will 
not  exempt  1.1,1  trichloroethane  and 
the  other  organic  compounds  deemed 
non-photochemically  reactive  by  EPA; 

•  Requires  a  progress  report  from  any 
facility  with  emissions  greater  than  5 
Ions  per  year  showing  the  results  of 
product  trials  of  coating  products 
compliant  with  the  VOC  standards 
effective  on  July  1 .  1995; 

•  Provides  recordkeeping 
requirements  and  improves  claritv: 

•  Changed  section  602  to  allow 
multiple  test  methods  to  determine  VOC 
emissions,  and  to  specif)'  that  a  source 
shall  be  in  violation  of  the  rule  if  VOC 
emissions  measured  by"  any  of  the 
referenced  test  methods  exceeds  the 
standards  of  this  rule. 

BAAQMD  submitted  Rule  8-34. 
"Solid  Waste  Disposal  Sites,"  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  Revised  exemption  criteria: 

•  Revised  definitions  of  landfill  and 
solid  waste  disposal  site; 

•  Added  definitions  of  emission 
control  system; 

•  Added  definition  of  organic 
compound: 

•  Revised  gas  collection 
requirements; 


•  Added  surface  testing  requirement; 

•  Added  recordkeeping  reouiremcnts: 

•  Revised  test  methods  ana 
established  inspection  procedures. 

BAAQMD  submitted  Rule  8-35.  'Ink. 
Coating,  and  Adhesive  Manufacturing." 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Revised  e.xemption  criteria; 

•  Added  definition  of  key  operalinj; 
parameter; 

•  Revised  definition  of  ink 
manufacturer: 

•  Added  equipment  cleaning 
requirements; 

•  Added  definition  of  volatile  organii 
compound; 

•  Revised  recordkeeping 
rt^quirements; 

•  Added  definition  of  collection 
efficiency; 

•  Revised  test  methods  to  include 
EPA  test  methods. 

BAAQMD  submitted  Rule  8-40, 
"Aeration  of  Contaminated  Soil  and 
Removal  of  Underground  Storage 
Tanks."  is  a  new  rule  that  contains  the 
following  significant  features  to  (  ontrol 
VOC  emissions: 

•  Establishes  what  volume  of  soil  i  an 
be  aerated  per  day  before  emission 
controls  are  required; 

•  Establishes  work  practices  to  be 
used  when  removing  or  replacing  an 
underground  storage  tank; 

•  Requires  that  sources  notify  th(! 
BAAQMD  Air  Pollution  Control  Offi»:.'r 
before  soil  is  excavated  or  aerated,  or 
before  underground  storage  tanks  am 
removed; 

•  Requires  periodic  soil  sampling: 

•  Specifies  test  methods  to  analyze 
the  organic  content  of  soil  and  to 
<lelermine  VOC  emissions. 

BAAQMD  submitted  Rule  «-41. 
"Vegotable  Oil  Manufacturing 
Operations."  is  a  nt'w  rule  that  i.ont.iin^ 
the  following  significant  features  to 
control  \'OC  emissions: 

•  Requires  use  of  emission  iiontnil 
equipment: 

•  Requir«!s  leak  inspection  and  repaiT: 

•  Requires  nxrordkeeping  of  leaks  and 
operating  jiaranieters  of  the  emission 
c-ontrol  equipment: 

•  SptH;ifit>s  test  methods  to  In-  usi'd  in 
order  to  detect  leaks  and  measun' 
emissions  from  abatement  equipment. 

BAAQMD  submitted  Rule  8-45. 
"Motor  Vehicle  and  Mobile  Equippn'iii 
Coating  Operations.  '  is  a  new  rule  that 
contains  the  following  significant 
features  to  control  VOC  emissions: 

•  VOC  content  limits  for  coatings: 

•  Use  of  .Abatement  devices: 

•  Transfer  efficiency  requirements; 

•  Surface  preparation  work  stamlanis 
and  VOC  content  limits  for  .solvents; 

•  Records  of  coating  use  and  control 
device  operating  parameters; 
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•  Tost  methods  to  determine  VOC 
content  of  coatings  and  VOC  emissions 
from  control  devices. 

BAAQMD  submitted  Rule  8-49. 
"Aerosol  Paint  Products."  is  a  new  rule 
that  contains  the  following  significant 
features  to  control  VOC  emissions: 

•  Limits  VOC  content  of  aerosol 
coating  products; 

•  Requires  that  labels  stating  VOC 
content  be  affixed  to  the  aerosol  paint 
container. 

•  Requires  records  of  coating  sales  to 
be  kept; 

•  Specifies  test  methods  to  be  used  in 
order  to  determine  VOC  content  of 
aerosol  coatings. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  following  BAAQMD  rules  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D: 

Rules  8-1,  General  Provisions;  8-2, 
Miscellaneous  Operations;  8—4,  General 
Surface  Coating  and  Solvent  Operations; 
8-7.  Gasoline  Dispensing  Facilities;  8- 
12,  Paper.  Fabric,  and  Film  Coating;  8- 
15  Emulsified  and  Liquid  Asphalts;  8- 
20.  Graphic  Arts  Printing  and  Coating 
Operations;  8-24.  Pharmaceutical  and 
Cosmetic  Manufacturing  Operations;  8- 
30.  Semiconductor  Manufacturing 
Operations;  8-31.  Surface  Coating  of 
Plastic  Parts  and  Products;  8-32,  Wood 
Products  Coating;  8-34,  Solid  Waste 
Disposal  Sites;  8-35,  Ink,  Coating,  and 
Adhesive  Manufacturing;  8-40. 
Aeration  of  Contaminated  Soil  and 
Removal  of  Underground  Storage  Tanks; 
8-41.  Vegetable  Oil  Manufacturing 
Operations;  8—45,  Mobile  Vehicle  and 
Mobile  Equipment  Coating  Operations; 
and  8-49,  Aerosol  Paint  Products. 

EPA  Action 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  22,  1995, 


unless,  by  April  21,  1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  22, 1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  imder  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  fiexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  luly  1. 1982. 


Dated:  March  3. 1995. 
David  P.  Howekamp, 

Acting  Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(189)(i)(C), 
(199)(i](A)(6),  and  (210)  and  by  adding 
and  reserving  paragraph  (c)(209)  to  read 
as  follows: 

§52.220    Identification  Of  plan. 

***** 

(c)  •  *  * 

(189)  •  •  • 

(i)  *  *  • 

(C)  Bay  Area  Air  Quality  Management 
District. 

[1]  Rule  8-49,  adopted  on  August  21, 
1992. 
•         *         •         •         • 

(199) *  •  • 
(i)  *  •  * 

(A)  •  •  • 

(6)  Rules  8-4,  8-7,  8-15,  8-31,  and  8- 
41  adopted  on  June  1, 1994.  Rules  8-1, 
8-2.  8-12,  8-20,  8-24,  8-30.  8-34.  8-35. 
and  8—40  adopted  on  June  15.  1994. 
Rule  8-32  adopted  on  July  6, 1994. 
***** 

(209)  [Reserved] 

(210)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  December  22, 1994  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

[1]  Rule  8-45,  adopted  on  November 
2, 1994. 
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40  CFR  Part  70 
[SD-001;FRL-«176-7] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Pennits  Program;  State  of 
South  Dakota 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

summary:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  South  Dakota  for  the  purpose  of 


complying  with  Federal  requirements 
for  an  approvable  State  Program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  April  21,  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500. 
Denver.  Colorado  80202. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202,  (303)  294- 
7539. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70  (part 
70)  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15,  1993,  and  that 
EPA  act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  tc  two  years.  If  EPA, 
has  not  fully  approved  a  program  by  two 
years  after  the  November  15.  1993  date, 
or  by  the  end  of  an  interim  program,  it 
must  establish  and  implement  a  Federal 
program. 

On  January  12,  1995  EPA  published  a 
Federal  Register  notice  proposing 
interim  approval  of  the  Operating 
Permits  Program  for  the  State  of  South 
Dakota  (PROGRAM).  See  60  FR  2917. 
The  EPA  received  adverse  comments  on 
this  proposed  interim  approval,  which 
are  summarized  and  addressed  below. 
In  this  rulemaking  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  South  Dakota  PROGRAM. 

U.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

Robert  E.  Roberts,  Secretary  of  the 
Department  of  Environment  and  Natural 
Resources,  as  designee  of  the  Governor 
of  South  Dakota,  submitted  the  State  of 
South  Dakota  Title  V  Operating  Permit 


Program  (PROGRAM)  to  EPA  on 
November  12.  1993.  Amendments  to  the 
PROGRAM  requested  by  EPA  were 
received  on  January  11. 1994  and 
December  15, 1994.  The  South  Dakota 
PROGRAM,  including  the  operating 
permit  regulations  (Administrative 
Rules  of  South  Dakota  (ARSD),  Article 
74:36,  Air  Pollution  Control  Program), 
substantially  meets  the  requirements  of 
40  CFR  70.2  and  70.3  with  respect  to 
applicability:  40  CFR  70.4.  70.5.  and 

70.6  with  respect  to  permit  content 
including  operational  flexibility;  40  CFR 
70.5  with  respect  to  complete 
application  forms  and  criteria  which 
define  insignificant  activities;  40  CFR 

70.7  with  respect  to  public  pariicipation 
and  minor  permit  modifications;  and  40 
CFR  70.11  with  respect  to  requirements 
for  enforcement  authority. 

Comments  noting  deficiencies  in  the 
South  Dakota  PROGRAM  were  sent  to 
the  State  in  a  letter  dated  July  8.  1994. 
The  deficiencies  were  segregated  into 
those  that  require  corrective  action  prior 
to  interim  PROGRAM  approval,  and 
those  that  require  corrective  action  prior 
to  full  PROGRAM  approval.  In  a  letter 
dated  August  18, 1994,  the  State 
committed  to  complete  the  regulatory 
process  to  correct  both  interim  and  full 
PROGRAM  approval  deficiencies 
related  to  its  PROGR.^M  regulations, 
and  submit  these  changes  to  EPA  by 
approximately  December  15.  1994.  EPA 
responded  in  a  letter  dated  October  3, 
1994  that  they  would  review  all  of  the 
State's  corrective  actions.  However, 
these  corrective  actions  would  be 
consideiied  a  material  change  to  the 
PROGRAM  and  the  date  for  final 
interim  approval  would  be  extended 
The  State  adopted  the  regulatory 
changes  on  November  17, 1994.  which 
EPA  has  reviewed  and  has  determined 
to  be  adeqiiao-  to  allow  for  interini 
approval.  Out;  remaining  issue  noted  in 
EPA's  July  8.  1994  letter  that  require.s 
corrective  action  prior  to  full 
PROGRAM  approval  ib  di.scussed  below 
in  section  C  Final  Action. 

B.  Response  to  Comments 

The  comments  received  on  the 
January  12,  1995  Federal  Register  notic<; 
proposing  interim  approval  of  the  South 
Dakota  PROGRAM,  and  EPA's  response- 
to  those  comments,  arc  as  follows: 

Comment  #1:  Two  commenters 
objected  to  EPA's  proposed  approval  of 
South  Dakota's  preconstruction 
permitting  program  for  purpose  of 
implementing  section  1 12(g)  of  the  Act 
during  the  transition  period  brtwocn 
PROGRAM  approval  and  adoption  of  a 
State  rule  implementing  EPA's  section 
112(g)  regulations.  The  commenters 
argued  that  there  is  no  legal  basis  for 


delegating  to  South  Dakota  the  section 
112(g)  program  until  EPA  has 
promulgated  a  section  1 12(g)  regulation 
and  the  State  has  a  section  1 12(g) 
program  in  place.  In  addition,  the 
commenters  argued  that  the  South 
Dakota  PROGRAM  fails  to  address 
critical  threshold  questions  of  when  an 
emission  increase  is  greater  than  de 
minimis  and  when,  if  it  is.  it  has  btt^n 
offset  satisfactorily. 

EPA  Response:  In  its  proposed 
approval  of  South  Dakota's  PROCR.^M. 
EP.^  also  proposed  to  approve  South 
Dakota's  precon.struction  permitting 
program  for  the  purpose  of 
implementing  section  112(g)  of  the  Act 
during  the  transition  period  before  a 
Federal  rule  had  been  promulpatwl 
implementing  section  112(g).  This 
proposal  was  based  in  part  on  an 
interpretation  of  the  Act  that  would 
require  sources  to  comply  with  snrtion 
112(g)  beginning  on  the  date  of  approviit 
of  the  title  V  program,  regardless  of 
whether  EPA  had  completed  its  section 
112(^1  rulemaking.  The  EPA  has  since 
rc\ise(l  this  interpretation  of  the  A(  t. 
Sf'P  ()()  I-R  8333  (dated  February  i4. 
IW5).  This  revised  interpretatidn 
postpones  the  effective  date  of  section 
1 12(g)  until  after  EPA  has  pmmit!-.>;it('d 
a  rule  addressing  that  provision. 
Questions  regarding  the  throshold  for 
determining  when  an  emission  increase 
is  greater  than  de  minimis  and  when  it 
has  lieen  offset  satisfactorily  will  bo 
addn'ssed  in  the  final  section  I  \2[^) 
rule.  The  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  sertinn 
1 12(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  States  time  to  adojit  rules 
implementing  the  Federal  rule,  .i!!!  that 
LI'A  will  provide  fi^r  any  sm  !i 
additional  delay  in  the  fin.il  s--  :i.;ii 
1 12(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additi'ni.d 
postponement  of  section  11 2(g).  Sutitl: 
Dakota  must  be  able  to  implement 
section  112(g)  during  the  period 
between  pronuilgation  of  the  F(;<ieral 
section  1 12(g)  rule  and  adoption  of 
implementing  State;  regulations.  I.'I'A 
believes  that  South  Dakota  r.m  utilize 
its  prei  onstruction  review  prof^rain  to. 
serve  as  a  procedural  vehicle  for 
implementing  section  1 12(pl  rtn<l 
making  these  requiremMits  ledeMlly 
enforceable  between  p.-oniul-jatiori  <tf 
the  Federal  sec  tion  1 12(g)  nile  a.-id 
adoption  of  implementing  .State 
regulations.  The  EPA  approval  (.f  .S(n;ih 
Dakota's  preccmstruction  review 
program  clarifies  that  it  may  be  u,M;d  fur 
this  purpose  during  any  transition 
period  to  meet  the  rf.qui.^enients  of 
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section  112(g).  South  Dakota's 
preconstruction  pennitting  program 
allows  permit  requirements  to  be 
established  for  all  regulated  air 
pollutants  (which  is  deHned  at  ASRD 
70:36:01:15  and  includes  all  of  the 
hazardous  air  pollutants  (HAPs)  listed 
in  section  112(b)  of  the  Act). 

Comment  #2:  Two  commenters  stated 
that  they  did  not  have  a  problem  with 
the  way  "prompt"  is  defined  for 
deviation  reporting  in  the  South  Dakota 
PROGRAM  but  added  that  they  did  have 
a  problem  with  the  way  the  definition 
has  been  handled  in  other  interim 
approval  notices. 

EPA  Response:  The  South  Dakota 
PROGRAM  allows  the  State  to  define 
"prompt"  for  deviation  reporting  in 
each  individual  permit.  Since  the 
commenters  did  not  have  a  problem 
with  the  way  "prompt"  reporting  of 
deviations  is  handled  in  South  Dakota, 
EPA  will  not  respond  to  that  comment. 
In  addition,  it  would  be  inappropriate  in 
this  notice  to  comment  on  how  the 
definition  of  "prompt"  was  handled  in 
notices  for  other-states'  part  70 
approvals. 

C.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of  South 
Dakota  on  November  12.  1993.  The  State 
must  complete  the  following  corrective 
action  to  receive  full  PROGRAM 
approval:  1)  The  State  must  adopt 
legislation  consistent  with  40  CFR  70.11 
prior  to  receiving  full  PROGRAM 
approval  to  allow  for  a  maximum 
criminal  fine  of  not  less  than  $10,000 
per  day  per  violation  for  knowing 
violations  of  operating  permit 
requirements,  including  making  a  false 
statement  and  tampering  with  a 
monitoring  device. 

Refer  !o  the  technical  support 
document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
this  PROGRAM  deficiency  and  the 
required  corrective  action. 

The  scope  of  South  E)akota's  final 
interim  PROGRAM  approval  does  not 
extend  to  "Indian  Country,"  as  defined 
in  18  U.S.C.  1151,  including  the 
following  "existing  or  former"  Indicin 
reservations  in  the  State:  1.  Cheyenne 
River;  2.  Crow  Creek;  3.  Flandreau;  4. 
Lower  Brule;  5.  Pine  Ridge;  6.  Rosebud; 
7.  Sisseton;  8.  Standing  Rock;  and  9. 
Yankton. 

The  State  has  asserted  it  has 
jurisdiction  to  enforce  a  part  70  program 
within  some  or  all  of  these  "existing  or 
former"  Indian  reservations  and  has 
provided  an  analysis  of  such 
jurisdiction,  EPA  is  in  the  process  of 
evaluating  the  State's  analysis  and  will 


issue  a  supplemental  notice  regarding 
this  issue  in  the  future.  Before  EPA 
would  approve  the  State's  PROGRAM 
for  any  portion  of  "Indian  Country," 
EPA  would  have  to  be  satisfied  that  the 
State  has  authority,  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law.  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice.  This  is  a 
complex  and  controversial  issue,  and 
EPA  does  not  wish  to  delay  interim 
approval  of  the  State's  PROGRAM  with 
respect  to  undisputed  sources  while 
EPA  resolves  this  question. 

In  deferring  final  action  on 
PROGRAM  approval  for  sources  located 
in  "Indian  Country,"  EPA  is  not  making 
a  determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisdiction.  Instead.  EPA  is  deferring 
judgment  regarding  this  issue  pending 
EPA's  evaluation  of  the  State's  analysis. 

This  interim  PROGRAM  approval, 
which  may  not  be  renewed,  extends 
until  April  22. 1997.  During  this  interim 
approval  period,  the  State  of  South 
Dakota  is  protected  from  sanctions,  and 
EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
operating  permits  program  in  the  State 
of  South  Dakota.  Permits  issued  under 
a  program  with  interim  approval  have 
full  standing  with  respect  to  part  70, 
and  the  one  year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  the 
effective  date  of  this  interim  approval, 
as  does  the  three  year  time  period  for 
processing  the  initial  permit 
applications. 

If  the  State  of  South  Dakota  fails  to 
submit  a  complete  corrective 
PROGRAM  for  full  approval  bv  October 
22,  1996,  EPA  will  start  an  18-month 
clock  for  mandatory  sanctions.  If  the 
State  of  South  Dakota  then  fails  to 
submit  a  corrective  PROGRAM  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period,  EPA  will  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  the  State  of  South  Dakota  has 
corrected  the  deficiency  by  submitting  a 
complete  corrective  PROGRAM. 
Moreover,  if  the  Administrator  finds  a 
lack  of  good  faith  on  the  part  of  the  State 
of  South  Dakota,  both  sanctions  under 
section  179(b)  wall  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that  the 
State  of  South  Dakota  has  come  into 
compliance.  In  any  case,  if,  six  months 
after  application  of  the  first  sanction. 


the  State  of  South  Dakota  still  has  not 
submitted  a  corrective  PROGRAM  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 

If  EPA  disapproves  the  State  of  South 
Dakota's  complete  corrective 
PROGRAM,  EPA  will  be  required  to 
apply  one  of  the  section  179(b) 
sanctions  on  the  date  18  months  after 
the  effective  date  of  the  disapproval, 
unless  prior  to  that  date  the  State  of 
South  Dakota  has  submitted  a  revised 
PROGRAM  and  EPA  has  determined 
that  it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  the  State  of  South 
Dakota,  both  sanctions  under  section 
179(b)  shall  apply  after  the  expiration  of 
the  18-month  period  until  the 
Administrator  determines  that  the  State 
of  South  Dakota  has  come  into 
compliance.  In  all  cases,  if,  six  months 
after  EPA  applies  the  first  sanction,  the 
State  of  South  Dakota  has  not  submitted 
a  revised  PROGRAM  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  of  South 
Dakota  has  not  timely  submitted  a 
complete  corrective  PROGRAM  or  EPA 
has  disapproved  its  submitted  corrective 
PROGRAM.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  South 
Dakota  PROGRAM  by  the  expiration  of 
this  interim  approval  and  that 
expiration  occurs  after  November  15, 
1995,  EPA  must  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  the  State  of  South  Dakota  upon 
interim  approval  expiration. 
,  Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  State's 
PROGRAM  for  receiving  delegation  of 
section  112  standards  that  are 
uncharged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

EPA  is  also  finalizing  its  approval  of 
South  Dakota's  combined 
preconstruction/operating  permit 
program  found  in  section  74:36:05  of  the 
State's  regulations  under  the  authority 


of  title  V  and  part  70  solely  for  the 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  any 
transition  period  between  EPA's 
promulgation  of  a  section  112(g)  rule 
and  adoption  by  the  State  of  rules  to 
implement  section  112(g).  However, 
since  this  approval  is  for  the  single 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  any 
transition  period,  the  approval  itself 
will  be  without  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  until  State  regulations  are 
adopted.  The  EPA  is  limiting  the 
duration  of  this  approval  to  12  months 
following  promulgation  by  EPA  of  the 
final  section  112(g)  rule. 

ill.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  maintained  in 
a  docket  at  the  EPA  Regional  Office.  The 
docket  is  an  organized  and  complete  file 
of  all  the  information  submitted  to,  or 
otherwise  considered  by.  EPA  in  the 
development  of  this  final  interim 
approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 

Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  14. 1995. 

WUIiam  P.  Yellowrtail. 

Regional  Administrator- 
Pan  70.  chapter  I.  title  40  of  the  Code 

of  Federal  Regulations  is  amended  as 

follows: 


PART  7(MAMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  South  Dakota  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


South  Dakota 

(a)  Soutii  Dakota  Department  of 
Environment  and  Natural  Resources  Division 
of  Environmental  Regulation:  submitted  on 
November  12, 1993;  effective  on  April  21. 
1995:  interim  approval  expires  April  22. 
1997. 

(b)  Reserved. 

|FR  Doc.  95-7064  Filed  3-21-95;  8:45  am] 
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40  CFR  Part  180 
IOPP-300376A;  FRL-4941-4] 
RIN  2070-AB78 

Isopropyl  Myrlstate;  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  isopropyl 
myri  state  when  used  as  a  solvent  in 
pesticide  formulations.  Technology 
Sciences  Group,  Inc.,  on  behalf  of 
Sumitomo  Chemical  Co.,  Ltd..  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  22.  1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  IOPP-300376A].  may  be 
submitted  to;  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St.,  SW.,  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  En\arormiental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 


labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto.  Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8375. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  1,  1995  (60 
FR  6053),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Technological 
Sciences  Group,  Inc.,  Pesticide  Division, 
Steuart  Street  Tower  2700.  One  Market 
Plaza.  San  Francisco.  CA  94105-1475, 
had  submitted  pesticide  petition  (PP) 
3E04245  to  EPA  requesting  that  the 
Administrator,  piu^uant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFEKIA),  21  U.S.C. 
346a(e).  propose  to  amend  40  CFR 
180.1001(c)  and  (e)  by  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  isopropyl  myristate  when 
used  as  a  solvent  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities,  and 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carragecnan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
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publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OFF  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993),  the  Agency  must 


determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  envirorunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
goverrunents  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tuleranre 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
AgriCMltuDal  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated;  .March  9.  1995. 

Stephen  L.  lohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  130.1001  is  amended  in 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  hs 
follows: 

§180.1001    Exemptions  from  t^e 
requirement  of  a  tolerance. 

***** 

(c)  *     *     • 


Inert  ingredients 


Umits 


Uses 


Isopropyt  myrlstate,  CAS  Reg.  No.  1 1 0-27-0 


Solvent 


(e)'     •     • 


Inert  ingredients 


Limits 


Uses 


Isopropyl  myristate,  CAS  Reg.  No.  liO-27-O 


Solvent 
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BiLUNO  CODE  BMP  80  T 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7613] 

List  Of  Communities  Eiigible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  polici^  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  Division  Director. 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street, 
SW.,  room  417,  Washington.  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  ouTiers  to  purchase 


flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  firom  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  ha;^rd 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  o'f  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.  S.  C.  601 


et  seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review. 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  poUcies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26. 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Sub)ects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  Tlie  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  pubhshed  under  the 
authority  of  §  64.6  are  amended  as 
follows:  Current  Community  Effective 
date  of  effective 


State/location 


New  Eliglbles— Emergency  Program 

Georgia:  Crisp  County,  unincorporated  areas  

Iowa  Aklen.  city  of,  Hardin  County  

Kansas: 

Morganville,  city  of,  Clay  County 

Neosho  County,  unirKorporated  areas 

Georgia;  Ideal,  city  of  Macon  County  , 

Kentucky:  Barren  County,  unincorporated  areas 

Missouri: 

Lexington,  city  of.  Lafayette  County 

Richmond,  ci^  of,  Ray  County 

Washington:  Skokomish  Indian  Tribe,  Mason  County 
Georgia:  Guyton,  city  of,  Effingham  County  

Regular  Program  Conversions 
Region  VIII 

Cotorado:  CokKado  Springs,  city  of.  El  Paso  County 


Community 
No. 


130504 
190138 


200055 

200596 
130520 
210334 

290707 
290657 
530326 
130456 


Effective  date  of  eligit>ility 


February  3.  1 995 
February  6,  1995 


..do 


do  „ 

Fetxuary  10,  1995 
Fet>ruary  15,  1995 

February  17, 1995 

do  _ 

do  

February  27. 1995 


080060    February  2,  1995  suspension  wittxlrawn February  2.  1995 


Current  effective 
map  date 


December  26, 
1975. 

December  20, 

1974. 
November  1, 1977. 

August  19, 1977. 

Juty25,  1975. 
October  22.  1976. 

July  1.  1977. 
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State/kx»tion 

Community 
Ho. 

Effective  date  of  eligitMNty 

Current  effective 
map  date 

Region  Vm 
Nnrtt)  Dakota: 

Fargo,  city  of,  Cass  County  

385364 
3802S8 
380024 

420340 
420/08 

180302 

480287 
480483 
480856 

-....do  - 

do 

do  „ „ 

February  16.  1995  suspension  withdrawn 

do  

Do 

Stanley,  township  of.  Cass  County 

West  Fargo,  city  of,  Cass  County 

Do. 

Do 

Region  HI 

Pennsylvania: 

Briar  Creek,  borough  of,  Cokjmbta  County  

Upper  Dublin,  township  of.  Montgomery  County  . 

February  16.  1995. 
Da 

•  RegionV 

Indiana:  Allen  County,  unincorporated  areas  

do  . _.„ _ 

Da 

Region  VI 
Texas: 

Harris  County,  unincorporated  areas 

do  

Do. 

Montgomery  County,  unincorporated  areas  

Piano,  city  ol,  Collin  County  „ 

do 

-....do  

Da 
Da 
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economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  allocaUon  of 
Pacific  cod  for  the  inshore  component 
in  the  Western  Regulatory  Area  was 
established  by  the  final  groundfish 
specifications  (60  FR  8470.  February  14, 
1995)  as  18,090  metric  tons  (mt). 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 


accordance  with  §  672.20(c)(2)(ii),  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  the  inshore 
component  in  the  Western  Regulatory 
Area  soon  will  be  reached.  The  Regional 
Director  established  a  directed  fishing 
allowance  of  13.090  mt,  vrith 
consideration  that  5,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Western 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 


component  in  the  Western  Regulatory 
Area. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  16. 1995. 
David  S.  Crastin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  95-7013  Filed  3-17-95;  3:58  pm) 
BH.Ln«0  CODE  3S10-22-F 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspenskjn.  Rein.— Reinstatement. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  March  16. 1995. 
Frank  H.  Thomas, 

Depu  ty  Associa  te  Director,  Mitigation 
Directorate. 

[FR  Doc.  95-7037  Filed  3-21-95;  8:45  am] 
BILLMO  COOE  S718-21-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  950206041-0041-01;  I.D. 
031595B] 

Groundfish  of  the  Gulf  of  Alaska; 
Vessels  Using  Hook-and-Une  Gear 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  groundfish  by  vessels  using 
hook-and-line  gear  in  the  Gulf  of  Alaska 
(GOA).  except  for  demersal  shelf 
rockfish  (DSR)  in  the  Southeast  Outside 
district  and  sablefish.  This  action  is 
necessary  because  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  hook-and-line  gear  in  the 
GOA  for  the  1995  fishing  year  has  been 
reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  March  16, 1995,  until  12 
noon,  A.l.t.,  May  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 


economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Mahagement 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
5t)  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(f)(l)(ii)(A),  the  1995  Pacific 
halibut  bycatch  allowance  for  hook-and- 
line  gear  for  groundfish  fisheries  in  the 
GOA,  other  than  DSR  in  the  Southeast 
Outside  district,  was  estabhshed  by  the 
final  groimdfish  specifications  (60  FR 
8470.  February  14. 1995),  as  740  metric 
tons  (mt).  The  first  seasonal  allocation 
of  that  allowance  is  200  mt.  GOA  hook- 
and-line  gear  sablefish  fisheries  are 
exempted  from  halibut  bycatch 
restrictions  (60  FR  12149.  March  6. 
1995),  as  amended  by  a  document 
pubhshed  on  March  21. 1995  in  the 
Federal  Register. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(f)(3)(ii)(A).  that  the  catch  of 
Pacific  halibut  by  operators  of  vessels 
using  hook-and-line  gear  in  groundfish 
fisheries  other  than  the  directed  fishery 
for  DSR  in  the  Southeast  Outside 
District  has  reached  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  groimdfish  by  vessels  using 
hook-and-Une  gear  in  the  GOA,  except 
this  prohibition  does  not  apply  to 
vessels  engaged  in  directed  fishing  for 
DSR  in  the  Southeast  Outside  district  or 
to  vessels  engaged  in  directed  fishing  for 
sablefish. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 


Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  16. 1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-6942  Filed  3-16-95;  4:18  pm) 
BILUNO  COOE  3S10-22-F 


50  CFR  Part  672 

[Docket  No.  950206041-6041-01;  I.D. 
031695B} 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Cod  for  Processing  by  the 
Inshore  Component  In  the  Western 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  the  inshore  component 
in  this  area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  17. 1995,  imtil  12 
midnight,  A.l.t..  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPt^MENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubJic  of  the  pfoposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AG4O 

Federal  Employees  Health  Benefits 
Program;  HMO  Plan  Applications 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  that  would  clarify  the  policy 
under  which  it  invites  appHcations  from 
comprehensive  medical  plans  (HMO's) 
to  participate  in  the  Federal  Employees 
Health  Benefits  (FEHB)  Program.  This 
clarification  is  necessary  in  order  to 
ensure  that  OPM  and  the  HMO's  are 
providing  the  best  possible  service  to 
FEHB  enrollees. 

DATES:  Comments  must  be  received  on 
or  before  May  22,  1995. 
ADDRESSES:  Written  comments  may  be 
sent  to  Lucretia  F.  Myers,  Assistant 
Director  for  Insurance  Programs, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management,  P.O.  Box  57, 
Washington,  DC  20044;  delivered  to 
OPM,  Room  4351, 1900  E  Street  NW., 
Washington,  DC.;  or  FAXed  to  (202) 
606-0633. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Mercer,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  On 
December  5,  1994,  OPM  published  an 
interim  regulation  in  the  Federal 
Register  (59  FR  62283)  to  clarify  the 
pohcy  under  which  it  invites 
appUcations  from  comprehensive 
medical  plans  (HMO's)  to  participate  in 
the  FEHB  Program.  This  year,  OPM 
made  a  determination  not  to  invite  new 
plan  applications,  with  a  limited 
exception,  for  contract  year  1996. 

OPM  received  numerous  written 
comments  and  phone  calls  concerning 
the  regulation.  All  of  the  commenters 
object  that  OPM  did  not  give  HMO's 
sufficient  notice  of  its  determination  not 
to  accept  applications  for  the  1996 


contract  year.  They  contend  that  many 
HMO's  had  already  expended  a 
substantial  amount  of  time  in 
preparation  for  the  application  process 
and  that  OPM's  decision,  therefore,  has 
caused  them  undue  hardship. 

After  careful  consideration  of  the 
comments  received,  OPM  has 
concluded  that  its  timeframes  had,  in 
fact,  been  too  compressed  to  allow  for 
a  thorough  review  of  all  the 
consequences  of  the  decision  not  to 
invite  applications.  As  a  result,  OPM 
has  decided  to  accept  both  applications 
and  benefit  change  proposals  for 
contract  year  1996.  In  addition,  OPM  is 
issuing  this  regulation  as  proposed 
rulemaking  in  order  to  provide  the 
public  with  a  longer  comment  period. 
Because  the  deadline  for  submission  of 
applications  is  already  past,  OPM  is 
extending  the  application  due  date  for 
the  1996  contract  year  from  January  31 
to  March  31, 1995. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  OMB 
in  accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect  OPM's 
administrative  procedures. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

Offlce  of  Personnel  Management. 

lames  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §890.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1:  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513, 104  Stat.  2064. 
as  amended. 

2.  In  §  890.203,  paragraph  (a)(1)  is 
revised,  paragraphs  (a)(2)  through  (a)(4) 


are  redesignated  as  paragraphs  (a)(3) 
through  (a)(5)  respectively;  newly 
designated  paragraph  (a)(5)  is  amended 
by  revising  the  last  sentence;  a  new 
paragraph  (a)(2)  is  added;  and  a  heading 
is  added  for  paragraph  (b)  to  read  as 
follows: 

§  890.203  Application  for  approval  of,  and 
proposal  of  amendments  to,  health  benefits 
plans. 

(a)  New  plan  applications.  (1)  The 
Director  of  OPM  shall  consider 
applications  to  participate  in  the  FEHB 
Program  from  comprehensive  medical 
plans  (CMP's)  at  his  or  her  discretion.  If 
the  Director  of  OPM  determines  that  it 
is  beneficial  to  enrollees  and  the  Federal 
Employees  Health  Benefits  Program  to 
invite  new  plans  to  join  the  Program, 
OPM  will  publish  a  notice  in  the 
Federal  Register. 

(2)  When  invited  to  participate,  CMP's 
should  apply  for  approval  by  writing  to 
the  Office  of  Personnel  Management. 
Washington,  DC  20415.  Application 
letters  must  be  accompanied  by  any 
descriptive  material,  financial  data,  or 
other  documentation  required  by  OPM. 
Plans  must  submit  the  letter  and 
attachments  in  the  OPM-specified 
format  by  January  31,  or  another  date 
specified  hy  OPM,  of  the  year  preceding 
the  contract  year  for  which  applications 
are  being  accepted.  Plans  must  submit 
evidence  demonstrating  they  meet  all 
requirements  for  approval  by  March  31 
of  the  year  preceding  the  contract  year 
for  which  applications  are  being 
accepted.  Plans  that  miss  either 
deadline  cannot  be  considered  for 
participation  in  the  next  contract  year. 
All  newly  approved  plans  must  submit 
benefit  and  rate  proposals  to  OPM  by 
May  31  of  the  year  preceding  the 
contract  year  for  which  applications  are 
being  accepted  in  order  to  be  considered 
for  participation  in  that  contract  year. 
OPM  may  make  counter-proposals  at 
any  time. 
*        *        »        *        * 

(5)  *   *   *  The  extent  o.  the  data  and 
documentation  to  be  submitted  by  a 
plan  so  certified  by  HHS,  as  well  as  by 
a  non-certified  plan,  for  a  particular 
review  cycle  may  be  obtained  by  writui^^ 
directly  to  the  Office  of  Insurance 
Programs,  Retirement  and  Insurance 
Group,  Office  of  Personnel  Management, 
Washington,  DC  20415. 


(b)  Participating  plans.  •  *  • 

|FR  Doc.  95-7031  Filed  3-21-95;  8:45  am) 
BH.IJNO  cooe  6»S-ei-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Parts  800  and  810 
RIN  0580-AA14 

United  States  Standards  for  Barley 

AGENCY:  Grain  Inspection,  Packers  tmd 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  In  its  periodic  review  of 
existing  regulations,  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIFSA)  proposes  to 
amend  the  United  States  Standards  for 
Barley  by:  Modifying  the  classification 
system  of  barley  to  better  reflect  ciirrent 
marketing  practices  by  establishing  two 
classes,  "Malting  barley  and  Barley"; 
revising  procedures  to  permit  applicants 
the  option  of  requesting  either  the 
maldng  standards  or  barley  standards 
for  malting  types;  revising  the  standards 
for  Two-rowed  Malting  barley  by 
removing  the  "U.S.  Choice"  grade 
designation  and  also  combining  the 
grading  fact(H«  and  limits  for  two-  and 
six-rowed  malting  types  onto  a  single 
grade  chart;  Amending  the  definition  for 
suitable  malting  type  to  include  other 
proprietary  malting  varieties  used  by 
private  malting  and  brewing  companies; 
revising  the  dockage  certification 
procedure  by  reporting  results  in  half 
and  whole  percent  widi  a  fraction  less 
than  one-half  percent  being  disregarded; 
amending  the  definiUon  of  thins  to 
require  the  use  of  a  single  sieve  (^^4  x 
V4  slotted-hole)  only  in  the  proposed 
class  Barley  and  removing  the  grading 
limits  from  the  standards;  however,  the 
level  of  thins  will  continue  to  be 
reported  on  the  inspection  certificate; 
revising  the  standards  by  removing  the 
grading  limits  for  damaged  kernels,  heat 
damaged  kernels,  and  foreign  material 
in  the  proposed  class  Barley;  and 
eliminating  the  numerical  grade 
restriction  for  badly  stained  and 
materially  weathered  from  the 
standards.  GIPSA  fruther  proposes  to 
amend  the  inspection  plan  tolerances 
based  on  these  proposed  changes. 
The  objective  of  this  review  is  to 
ensure  that  the  barley  standards  are 
serving  their  intended  purpose,  are 
clear,  and  are  consistent  with  GIPSA 
policy  and  authority. 
DATES:  Comments  must  be  submitted  on 
or  before  May  22.  1995. 


ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam.  GIPSA. 
USDA.  Room  0623,  South  Building,  PO 
Box  96454,  Washington,  DC,  20090- 
6454;  FAX  (202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  at  Room 
0624  South  Building,  1400 
Independence  Avenue,  SW, 
Washington,  D.C,  during  regular 
business  hours  (7  CFR  1.27  5))). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam.  address  as  above, 
telephone  (202)  720-0292;  FAX  (202) 
720-4628. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  m  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  confhct  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

James  R.  Baker.  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  because  most  users  of  the 
official  inspection  and  weighing 
services  and  those  entities  that  perform 
these  servid&s  do  not  meet  the 
requirements  for  small  entities.  Further, 
the  regulations  are  applied  equally  to  all 
entities. 

Informatioa  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  the  rule  to  be 
amended  have  been  previously 
approved  by  OMB  under  control 
number  0580-0013. 

Background 

During  December  1991,  the  Federal 
Grain  Inspection  Service  (FGIS),  which 


is  now  part  of  GIPSA.  distributed  a 
discussion  paper  concerning  the  U.S. 
Standards  for  Barley.  This  paper 
addressed  several  issues  relating  to  the 
standards  and  served  as  a  starting  point 
for  discussions  with  producers,  trade 
associations,  processors,  maltsters, 
brewers,  handlers,  and  merchandisers  to 
better  understand  their  views  on 
changes  needed  to  improve  existing 
standards.  FGIS  received  positive 
feedback  torn  the  grain  industry 
regarding  the  barley  discussion  paper; 
in  fact,  several  industry  officials 
suggested  that  FGIS  develop  and 
distribute  similar  docimaents  before 
amending  other  marketing  standards. 

FGIS  received  a  total  of  13  written 
comments  concerning  the  discussion 
paper:  1  from  a  malting  company;  1 
from  a  barley  trade  association  that 
represents  the  major  U.S.  malting  and 
brewing  companies;  1  bom  a  barley  feed 
processor;  1  from  a  major  feed  grain 
association;  7  from  producer 
organizations  and  associations;  1  from  a 
grain  handler,  and  1  bom  a  grain 
inspection/weighing  association. 

FXSIS  also  reviewM  the  barley 
discussion  paper  with  the  FGIS 
Advisory  Committee  and  the  Grain 
Quality  Workshop  in  January  1992.  In 
addition,  FGIS  personnel  participated  in 
an  industry  sponsored  forum  in  Pasco, 
Washington  in  May  1993  to  gather 
further  information  on  the  need  for 
changes  to  the  barley  standards.  FGIS 
also  considered  ideas  received  during 
the  normalcourse  of  business, 
recommendations  bom  internal 
management  and  program  reviews,  and 
various  other  sources. 

Based  on  the  comments  received  and 
other  available  information.  GIPSA  is 
proposing  eight  changes  to  the  barley 
standards  that  reflect  current  market 
needs  and  also  serve  to  impro\  e  the 
effectiveness  of  the  standards.  The 
proposed  amendments  include:  (1) 
Modifying  the  classification  system  of 
barley  to  better  reflect  current  marketing 
practices  by  establishing  two  classes, 
"Malting  barley  and  Barley";  (2J 
revising  procedures  to  permit  applicants 
the  option  of  requesting  either  the 
malting  standards  or  barley  standards 
for  malting  types;  (3)  revising  the 
standards  for  Two-rowed  Malting  barley 
by  removing  the  "U.S.  Choic«"  grade 
designation  and  also  combining  the 
grading  factors  and  limits  for  two-  and 
six-rowed  malting  t\'pes  onto  a  single 
grade  chart;  (4)  amending  the  definition 
for  suitable  malting  type  to  include 
other  proprietary  malting  varieties  used 
by  private  malting  and  brewing 
comp>anies;  (5)  revising  the  dockage 
certification  procedure  by  reporting 
results  in  half  and  whole  percent  with      . 
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a  fraction  less  than  one-half  percent 
being  disregarded;  (6)  amending  the 
de^nition  of  thins  to  require  the  use  of 
a  single  sieve  [^M*  x  V*  slotted-hole) 
only  in  the  proposed  class  "Barley"  and 
removing  the  grading  limits  from  the 
standards;  however,  the  level  of  thins 
will  continue  to  be  reported  on  the 
inspection  certificate;  (7)  revising  the 
standards  by  removing  the  grading 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  proposed  class  "Barley";  and  (8) 
eliminating  the  numerical  grade 
restriction  for  badly  stained  and 
materially  weathered  from  the 
standards.  Furthermore,  this  proposal 
amends  inspection  plan  tolerances 
based  on  the  proposed  revisions  to  the 
standards. 

Barley  Classification 

GIPSA  proposes  to  amend  the  barley 
classification  system  in  7  CFR  810.202. 
paragraph  (c).  by  establishing  two 
classes  of  barley.  Specifically,  a  new 
class  "Malting  barley"  will  be  divided 
into  three  subclasses.  Six-rowed  Malting 
barley.  Six-rowed  Blue  Malting  barley, 
and  Two-rowed  Malting  barley. 
Additionally,  the  new  class  "Barley" 
will  be  divided  into  three  subclasses. 
Six-rowed  barley.  Two-rowed  barley, 
and  Barley.  GIPSA  believes  these 
changes  will  assist  in  simplifying  the 
barley  standards. 

The  present  barley  classification 
system  was  introduced  into  the 
standards  during  the  1974  revisions. 
Prior  to  1974,  barley  was  classed  based 
on  production  areas  (i.e.,  east  of  the 
Rocky  Mountains  and  Alaska  was 
classed  "Barley"  and  barley  grown  west 
of  the  Rocky  Mountains  was  classed 
"Western  barley").  The  1974  review  of 
the  standards  determined  that  the 
production  area  was  not  the  best 
method  for  identifying  barley  classes. 
Accordingly,  the  classing  procedure  was 
revised  and  kernel  characteristics  were 
established  as  the  basis  for  this 
determination.  Present-day  standards 
divide  barley  into  the  three  classes;  Six- 
rowed  barley.  Two-rowed  barley,  and 
Barley.  The  class  Six-rowed  barley  is 
divided  into  three  subclasses;  Six-rowed 
Malting  barley,  Six-rowed  Blue  Malting 
barley,  and  Six-rowed  barley.  The  class 
Two-rowed  barley  is  divided  into  two 
subclasses;  Two-rowed  Malting  barley 
and  Two-rowed  barley.  The  class  Barley 
has  no  subclasses. 

GIPSA  believes  that  the  existing 
barley  classing  system  may  not  reflect 
current  marketing  practices.  That  is, 
barley  produced  in  the  United  States  is 
used  primarily  as  livestock  feed  or  for 
malting.  Consequently,  GIPSA  believes 
that  the  barley  classing  system  should 


be  structured  in  a  manner  consistent 
with  current  trading  practices. 
Therefore,  GIPSA  proposes  to  revise  the 
classification  system  for  barley  by 
establishing  two  classes;  Malting  barley 
and  Barley.  The  Malting  class  vnll  be 
divided  into  three  subclasses.  Six-rowed 
Malting  barley.  Six-rowed  Blue  Malting 
barley,  and  Two-rowed  Malting  barley. 
The  Barley  class  will  be  divided  into 
three  subclasses.  Six-rowed  barley. 
Two-rowed  barley,  and  Barley. 

Applying  the  Malting  Standards 

GIPSA  proposes  to  amend  the 
subclass  definitions  for  Six-rowed 
barley  and  Two-rowed  barley  in  7  CFR 
part  810.202,  paragraphs  (c)(l)(iii)  and 
(c)(2)(ii)  by  deleting  the  reference  to 
Malting  barley.  This  change  is  needed  to 
permit  applicants  the  option  of 
requesting  either  the  malting  standards 
or  the  barley  standards  for  malting 
types. 

The  present  standards  require  official 
personnel  to  initially  apply  the  Malting 
barley  requirements  and  assign  grades 
covered  in  7  CFR  810.206  only  if  the 
sample  fails  to  meet  the  malting  criteria. 
This  policy  is  based  on  the  subclass 
definitions  for  Six-  and  Two-rowed 
barley.  The  subclass  definitions  for  Six- 
and  Two-rowed  barley  state,  in  part, 
that  barley  not  meeting  the  applicable 
subclass  requirement  for  malting  shall 
be  graded  using  the  7  CFR  810.206  grade 
chart. 

GIPSA  believes  the  present  practice  of 
initially  applying  the  malting  standards 
hampers  inspection  efficiency  and  may 
create  market  disruptions  for  malting 
varieties  that  are  used  for  other 
purposes.  Labeling  barley  as  malting 
when  it  is  being  marketed  for  another 
use  causes  confusion  and  could  lead  to 
urmecessary  marketing  comphcations. 

Therefore,  GIPSA  proposes  to  amend 
the  subclass  definitions  for  Six-  and 
Two-rowed  barley  to  provide  the 
inspection  system  greater  flexibility  in 
meeting  the  market  needs.  This 
proposed  amendment  will  also  bring 
existing  standards  more  in  fine  with 
today's  marketing  practices  for  Malting 
beirley. 

U.S.  "Choice  Grade  Designations" 

GIPSA  proposes  to  revise  7  CFR 
810.205  by  removing  the  U.S.  No.  1 
"Choice"  grade  designation  from  the 
chart.  The  factors  and  limits  pertaining 
to  the  "Choice"  grade  will  be  retained. 
This  revision  is  being  sought  to  bring 
more  consistency  between  the  standards 
for  two-  and  six-rowed  malting  types. 

The  current  Two-rowed  Malting 
barley  standard  includes  a  U.S.  No.  1 
"Choice"  grade  designation.  The  Six- 
rowed  Malting  barley  standard  does  not 


include  a  similar  grade.  The  differences 
between  No.  1  "Choice"  Two-rowed 
Malting  barley  and  No.  1  Two-rowed 
Malting  barley  are  reflected  in  the  test 
weight,  skinned  and  broken  kernels,  and 
the  thin  barley  grade  units. 

GIPSA  beUeves  that  the  factors  and 
limits  for  the  "Choice"  grade 
designation  are  important  to  producers, 
maltsters,  and  brewers.  Furthermore, 
GIPSA  believes  that  the  quality 
requirements  in  the  standards  for  Six- 
and  Two-rowed  Malting  barley  should 
be  more  consistent  in  order  to  eliminate 
confusion  in  the  marketplace  and  to 
provide  more  meaningful  information  to 
our  customers.  Therefore,  GIPSA 
proposes  to  delete  the  U.S.  No.  1 
"Choice"  grade  designation  from  7  CFR 
810.205  for  Two-rowed  Malting  barley, 
but  retain  the  factors  and  limits  as  the 
U.S.  No.  1  grade. 

Malting  Barley  Grading  Charts 

GIPSA  proposes  to  revise  the  grade 
requirements  in  7  CFR  810.204  and 
810.205  by:  (a)  Combining  the  factors 
and  limits  for  Two-  and  Six-rowed 
Malting  barley  onto  a  single  grade  chart; 
(b)  establishing  four  numerical  grades 
for  all  Malting  barley;  (c)  establishing 
separate  grade  limits  for  test  weight, 
suitable  malting  types,  sound  barley, 
skinned  and  broken  kernels,  and  thin 
barley  for  two-  and  six-rowed  malting 
types;  (d)  applying  the  current  damaged 
kernels  grade  limits  in  Six-rowed 
Malting  barley  to  Two-rowed  Malting 
barley  and  also  establishing  a  new  5.0 
percent  damaged  kernels  limit  to 
correspond  with  the  proposed  four 
grade  categories;  (e)  applying  the 
present  limits  for  mold  damage  and 
injured-by-mold  in  Two-rowed  Malting 
barley  to  Six-rowed  Malting  barley;  and 
(fl  applying  the  current  grade  limits  for 
other  grains  and  wild  oats  to  both  Six- 
and  Two-rowed  Malting  barley. 

In  the  present  malting  standards, 
separate  grade  charts  exist  for  two-  and 
six-rowed  malting  types.  Additionally, 
the  factor  requirements  differ  based  on 
the  subclass.  For  example,  the  current 
malting  standards  impose  limits  for 
other  grains,  wild  oats,  mold-damage, 
and  injured-by-mold,  but  not 
consistently  for  all  malting  types.  These 
differences  reflect  the  traditional 
variances  between  the  production  areas 
and  markets  dealing  with  Six-  and  Two- 
rowed  Malting  barley.  GIPSA  believes 
that  the  malting  standards  should  be 
revised  to  more  consistently  apply 
factor  requirements  between  two-  and 
six-rowed  types.  GIPSA  believes  also 
that  the  proposed  revisions  to  combine 
7  CFR  810.204  and  810.205  simplify  the 
malting  standards  and  make  them  more 
user  friendly. 


Suitable  Malting  T>-pe 

GIPSA  proposes  to  amend  the 
definition  of  suitable  malting  t>'pe  in  7 
CFR  Fart  810.202.  paragraph  (t).  to 
expand  the  list  of  approved  malting 
varieties.  The  proposed  definition  will 
include  other  proprietary  malting  types 
used  by  various  maltsters  and  brewers. 
This  change  will  bring  existing 
standards  more  in  line  with  today's 
processing  practices  of  the  malting  and 
brewing  industries.  Current  standards 
require  a  specified  level  of  suitable 
mailting  type  before  the  Malting  barley 
designation  is  assigned.  GIPSA 
presently  relies  on  The  American 
Malting  Barley  Association  (AMBA)  to 
determine  which  malting  varieties  are 
considered  suitable.  Varieties  other  than 
the  AMBA-desJgnated  varieties  are 
bought  and  sold  as  Malting  barley  in  the 
marketplace.  For  instance,  several 
breweries  are  involved  in  the 
development  of  Malting  barley  types  to 
meet  various  end-product  specifications 
(Ref.  1).  In  many  instances,  these 
varietal  types  are  not  tested  and 
approved  by  AMBA;  although  such 
varieties  meet  all  quality  requirements 
of  the  brewery. 

Furthermore.  AMBA  revises  its  list  of 
approved  malting  tj^ies  annually  by 
adding  new  varieties  and  deleting 
outdated  ones.  Many  malting  varieties 
that  are  removed  from  AMBA's  list 
continue  to  be  produced,  marketed,  and 
processed.  If  a  previously  approved 
malting  type  was  offered  for  official 
inspection,  the  current  grading  system 
would  not  permit  the  assignment  of  a 
malting  grade  designation  because  the 
variety  would  not  meet  the  suitable 
malting  type  criteria. 

Consequently,  CIPSA  proposes  to 
amend  the  suitable  malting  type 
definition  to  include  varieties 
recommended  by  AMBA  and  other 
proprietary  malting  types. 

Dockage  Certification 

GIPSA  proposes  to  amend  the 
dockage  certification  procedure  in  7 
CFR  810.104,  paragraph  (b).  It  is 
proposed  that  dockage  in  barley  be 
reported  in  half  and  whole  percent  with 
a  fraction  less  than  one-half  percent 
being  disregardad.  For  example,  at  a 
level  of  0.0  to  0.49  percent,  no  dockage 
would  be  reported;  and  0.50  to  0.99 
percent  would  be  reported  as  0.5 
percent  dockage.  Persons  interested  in 
actual  dockage  percentage  may  request 
that  this  information  be  reported  in  the 
remarks  section  of  the  certificate.  GIPSA 
believes  that  the  change  in  reporting 
dockage  will  provide  a  more  accurate 
description  of  non-barley  material. 


Dockage  in  barley  consists  of  dust, 
chaff,  small  weed  seed,  very  small 
pieces  of  broken  barley,  and  coarse 
grains  larger  than  barley.  Present 
standards  certify  dockage  in  whole 
percents  with  fractions  of  a  percent 
being  disregarded.  For  example,  at  a 
level  of  0.0  to  0.99  percent,  no  dockage 
is  reported;  and  1.0  to  1.99  percent  is 
reported  as  1.0  percent  dockage.  GIPSA 
believes  that  this  method  of  reporting 
dockage  often  imderstates  dockage 
levels.  GIPSA  believes  that  reporting 
dockage  in  half  and  whole  percent 
increments  provides  a  more  accurate 
description  of  non-barley  material, 
thereby,  enabling  handlers  and  end- 
users  to  make  more  informed  decisions 
regarding  quality,  storability.  and  end- 
product  yield.  In  addition,  providing 
information  concerning  the  actual 
dockage  percentage  in  the  remarks 
section  of  the  certificate  is  currently 
available  upon  request.  Consequently. 
GIPSA  proposes  to  revise  7  CFR  810.104 
(b)  to  certify  barley  dockage  in  half  and 
whole  percent  with  a  fraction  less  than 
one-half  percent  being  disregarded. 

Thin  Barley 

GIPSA  proposes  to  re\'ise  the  sieve 
requirement  for  determining  thin  barley 
in  7  CFR  810.202.  paragraph  (u).  It  is 
proposed  that  thin  barley  be  determined 
using  the  Vb*  x  V*  slotted-hole  sieve  in 
the  proposed  class  Barley  and  the  factor 
thin  as  a  grade  determining  factor  be 
removed.  The  amount  of  thin  kernels 
vrill  continue  to  be  reported  on  the 
official  certificate  as  a  non-grade 
determining  factor.  GIPSA  also  proposes 
to  amend  7  CFR  800.162  of  the 
regulations  under  the  United  States 
Grain  Standards  Act  by  adding  a 
paragraph  to  require  that  thin  be 
reported  on  each  inspection  certificate 
when  the  grade  is  reported  for  the 
proposed  class  Barley.  GIPSA  is  not 
proposing  changes  to  the  thin 
determinations  in  the  standards  for 
Malting  barley. 

Present  standards  define  thin  barley 
as  Six-rowed  barley  which  passes 
through  a  V64  x  V*  slotted-hole  sieve  or 
Two-rowed  barley  which  passes  through 
a  *V64  X  V4  slotted-hole  sieve.  In 
addition,  for  the  class  Barley,  which 
consists  of  a  mixture  of  six-rowed  and 
two-rowed  barley  types,  thin  is  defined 
as  barley  passing  through  the  Vb4  x  V* 
slotted-hole  sieve.  Thin  is  a  grade 
determining  foctor  in  all  classes  and 
subclasses  of  Barley. 

The  issue  of  sieve  size  for  determining 
thin  kernels  has  been  a  topic  of 
discussion  for  many  years,  and  GIPSA 
recognizes  the  need  for  imiformity  in 
applying  procedures.  Concerns  over  the 
level  of  thins  is  directly  related  to  the 


processing  technique  employed  by  the 
end-user.  There  are  generally  two 
processing  strategies  employed  by 
processors  which  take  into  account  the 
levels  of  thins.  One  involves  the 
removal  of  thins  before  processing,  and 
the  other  involves  processing  the  grain 
with  thins.  Many  buyers  and  sellers  of 
barley  often  establish  contractually  the 
amount  of  thins  considered  appropriate. 

The  £Bctor  thin  in  the  standards  is  a 
measurement  of  kernel  size  more  than 
an  indicator  of  overall  quality  in  barley. 
A  measurement  of  kernel  size 
distribution  may  be  more  important  to 
the  barley  industry  than  simply  the 
percent  of  thins.  GIPSA  recognizes  that 
the  percent  of  thins  is  a  Eactor  used  by 
the  industry  to  determine  market  value. 
GIPSA  has  not  found  research  that 
correlates  barley  quahty  to  the  level  of 
thin  kernels.  That  is,  at  what  level  do 
thins  in  barley  impact  on  the  overall 
nutritional  quality  or  value.  GIPSA 
beUeves  that  the  end- user  is  in  the  best 
position  to  determine  the  appropriate 
level  of  thins  and  the  market  value  of 
the  grain. 

GIPSA  reviewed  discount  schedules 
for  thins  in  barley  bom  various  grain 
companies.  GIPSA's  survey  revealed 
that  discounts  for  thins  are  assessed  at 
levels  ranging  fit)m  15  to  20  percent 
with  higher  discounts  for  thins  over  20 
percent  The  marketplace,  through 
discounting  practices,  makes 
adjustments  for  thin  levels:  in  many 
instances,  without  regard  to  the  official 
system.  In  brief,  the  industry  establishes 
the  value  of  barley  including  thins 
based  on  the  end-users'  needs  rather 
than  the  levels  as  defined  in  the  official 
standards. 

Therefore,  GIPSA  proposes  to  amend 
7  CFR  810.206  by  deleting  the  factor 
thins  and  its  corresponding  grade  limits 
for  the  proposed  class  Barley.  It  is 
further  proposed  to  amend  7  CFR 
800.162  by  requiring  that  the  level  o^ 
thins  be  reported  on  each  certificate 
representing  an  inspection  for  grade. 
This  proposed  reporting  requirwment, 
which  is  similar  to  the  certification 
procedure  for  moisture,  provides  the 
marketplace  with  the  flexibility  to 
establish  more  meaningful  quality  limits 
for  thins  based  on  the  specific  needs  of 
end-users.  In  addition.  GIPSA  proposes 
to  revise  7  CFR  810.202(u)  of  the 
standards  to  require  the  use  of  the  Vh4 
x  V4  slotted-hole  sieve  for  thin 
determinations  in  the  proposed  class 
Barley.  This  proposed  change  would 
streamUne  the  inspection  process  and 
promote  uniformity  in  determining 
thins.  Moreover.  GIPSA  believes  that 
using  a  single  sieve  to  determine  thins 
is  the  best  approach  in  order  to 
standardize  the  inspection  process. 
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Sound  Barley 

GIPSA  proposes  to  revise  7  CFR 
810.206  by  removing  the  factors  and 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  proposed  class  Barley.  The 
standards  will  rely  on  the  factor  "sound 
barley"  to  relate  the  overall  amount  of 
damaged  kernels,  heat-damaged  kernels, 
foreign  material,  other  grains,  and  wild 
oats.  In  addition,  applicants  interested 
in  the  percentage  and  composition  of 
damaged  kernels,  heat-damaged  kernels 
foreign  material,  other  grains,  and  wild 
oats  may  request  this  information  be 
reported  on  the  inspection  certificate. 

Sound  barley  is  tiie  sum  of  the 
percentages  of  damaged  kernels,  foreign 
material,  other  grains,  and  wild  oats 
subtracted  from  100  percent.  Soimd 
barley  is  a  grading  factor  in  all  classes 
and  subclasses  of  barley.  Revising  the 
manner  in  which  the  factors  sound 
barley,  heat-damaged  kernels,  damaged 
kernels,  foreign  material,  other  grains, 
and  wild  oats  influence  the  grade 
designation  could  simplify  the 
standards  and  improve  their  usefulness. 
GIPSA  believes  that  the  factor  sound 
barley  provides  adequate  information 
without  the  need  to  establish  grading 
limits  for  its  component  factors. 

GIPSA  believes  that  the  malting 
barley  standards  should  continue  to 
provide  a  breakdown  of  non-barley 
material  (i.e.,  damaged  kernels,  foreign 
material,  other  grains,  and  wild  oats) 
due  to  the  impact  these  factors  have  on 
the  malting  process.  GIPSA  believes 
further  that  the  malting  and  brewing 
industries  need  precise  information  on 
the  overall  amount  of  sound  barley  as 
well  as  information  as  to  the  level  of 
damaged  barley,  non-barley  material, 
and  other  grains. 

GIPSA  believes  that  the  standards  for 
the  proposed  class  Barley  should  be 
revised  to  rely  on  the  factor  "sound"  to 
determine  quality,  provided  other 
information  concerning  non-barley 
material  and  damaged  kernels  is 
available  to  interested  parties  upon 
request.  GIPSA  reviewed  inspection 
information  from  its  Grain  Inspection 
Monitoring  System  database  to 
determine  how  the  factors  and  limits  for 
soimd  barley,  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
influence  the  final  grade.  GIPSA 's 
analysis  revealed  that  sound  barley  was 
the  grade  determining  factor 
approximately  83  percent  of  the  time 
when  compared  to  component  factors 
that  define  sound  (i.e.,  damaged  kernels, 
heat-damaged  kernels,  and  foreign 
material).  Consequently,  GIPSA  believes 
that  it  is  unnecessary  to  have  limits  for 
the  component  factors.  GIPSA  believes 


that  the  proposed  revisions  to  7  CFR 
810.206  will  streamline  and  simplify  the 
standards  while  providing  customers 
useful  information  needed  to  facilitate 
marketing. 

Badly  Stained  or  Materially  Weathered 
Barley 

GIPSA  proposes  that  the  grade 
limitation  for  barley  that  is  badly 
stained  or  materially  weathered  in  7 
CFR  810.206  be  eliminated.  Currently, 
barley  that  is  badly  stained  or  materially 
weathered  is  graded  not  higher  than 
U.S.  No.  4.  In  addition,  it  is  further 
proposed  to  remove  the  definition  for 
stained  barley  fi-om  7  CFR  810.202(s). 
The  determination  of  badly  stained  or 
materially  weathered  is  seldom 
necessary  because  this  condition  also 
affects  the  level  of  sound  kernels.  In 
brief,  factor  limits  for  the  other  damages 
adequately  conveys  quality;  therefore, 
this  criterion  is  rarely  used. 

Miscellaneous  Changes 

GIPSA  proposes  to  revise  the  format 
of  the  grade  charts  in  the  standards  for 
Malting  barley  and  Barley.  These 
revisions  serve  to  improve  the 
readability  of  the  grade  tables. 

Inspection  Plan  Tolerances 

Shiplots,  unit  trains,  and  lash  barge 
lots  are  inspected  by  a  statistically  based 
inspection  plan  (55  FR  24030;  June  13, 
1990).  Inspection  tolerances,  commonly 
referred  to  as  breakpoints,  are  used  to 
determine  acceptable  quality.  The 
proposed  changes  to  the  barley 
standards  require  revisions  to  some 
breakpoints.  Therefore,  GIPSA  proposes 
to  amend  the  breakpoint  for  dockage 
from  0.47  to  0.23.  GIPSA  also  proposes 
to  establish  new  range  limits  as 
specified  by  contracts  and  new 
breakpoints  for  heat-damaged  kernels, 
damaged  kernels,  foreign  material,  thin 
barley,  other  grains,  and  wild  oats  in  the 
standards. 

Proposed  Action 

GIPSA  proposes  to  revise  §  800.86, 
Inspection  of  shiplot,  unit  train,  and 
lash  barge  grain  in  single  lots,  paragraph 
(c)(2).  Table  1,  by  combining  the  factors 
and  limits  from  Table  2  onto  a  single 
table  and  amending  the  title.  GEPSA  also 
proposes  to:  (1)  Delete  the  U.S.  No.  1 
"Choice"  grade  designation  from  the 
malting  standards  and  create  four 
numerical  grade  categories;  (2)  establish 
a  minimum  43.0  pound  test  weight  limit 
with  a  breakpoint  of  -  0.5  tor  No.  4  Six- 
rowed  Malting  barley;  (3)  establish  a 
minimum  95.0  percent  suitable  malting 
type  limit  with  a  breakpoint  of  - 1.3  for 
No.  4  Six-rowed  Malting  barley;  (4) 
establish  a  minimum  87.0  percent 


sound  barley  limit  with  a  breakpoint  of 
1.9  for  No.  4  Six-rowed  Malting  barley; 
(5)  apply  current  limits  for  damaged 
kernels  to  Two-rowed  Malting  barley 
and  establish  a  maximum  5.0  percent 
damaged  kernels  grade  limit  with  a 
breakpoint  of  1.3  for  barley  meeting  the 
No.  4  malting  grade  requirements;  (6) 
establish  foreign  material  limits  at  0.5 
percent  with  a  breakpoint  of  0.1,  1.0 
percent  with  a  breakpoint  of  0.4,  2.0 
percent  with  a  breakpoint  0.5,  and  3.0 
percent  with  a  breakpoint  of  0.6,  in 
grade  Nos.  1,  2,  3,  and  4,  respectively; 
(7)  apply  current  limits  for  wild  oats  to 
Six-rowed  Malting  barley;  (8)  apply 
present  limits  for  other  grains  to  two- 
rowed  malting  types  and  establish  a 
maximum  4.0  percent  grade  limit  with 
a  breakpoint  of  1.0  for  barley  meeting 
the  No.  3  malting  grade  requirements; 
(9)  establish  a  maximum  10.0  percent 
skinned  and  broken  kernel  limit  with  a 
breakpoint  of  1.6  for  No.  4  Six-rowed 
Malting  barley;  and  (10)  establish  a 
maximum  15.0  percent  thin  barley  grade 
limit  with  a  breakpoint  of  0.9  for  No.  4 
Six-rowed  Malting  barley.  GIPSA  also 
proposes  to  incorporate  other  malting 
factor  grade  limits  and  breakpoints  (i.e., 
injured-by-frost,  injured-by-heat,  frost- 
damaged,  heat-damaged,  and  kernel 
texture)  from  Table  4  onto  Table  1 
without  any  change  in  requirements. 

GIPSA  further  proposes  to  reserve 
Table  2  for  future  use.  In  addition,  the 
grade  limits  and  breakpoints  for 
damaged  kernels,  heat-damaged  kernels, 
foreign  material,  and  thin  barley  are 
deleted  from  Table  3;  however,  these 
factors  are  being  moved  to  Table  4.  Also, 
the  footnote  that  limits  barley  which  is 
badly  stained  or  materially  weathered  to 
grade  not  higher  than  U.S.  No.  4  is 
deleted. 

Additionally,  GIPSA  proposes  to 
amend  Table  4  by  establishing  a 
breakpoint  of  0.23  for  dockage  at  any 
level.  GIPSA  also  proposes  to  allow 
buyers  and  sellers  of  barley,  excluding 
malting  types,  to  specify  contractually 
the  appropriate  level  of  heat-damaged 
kernels,  damaged  kernels,  foreign 
material,  thin  barley,  other  grains,  and 
wild  oats.  FGIS  proposes  to  include 
range  limits  with  breakpoints  for  these 
factors  in  Table  4  as  follows: 

Table  4.— Factors,  Range  Limits, 
AND  Breakpoints  for  Barley 


Factor 

Range  limit 

Break- 
point 

Heat  damage 

Do 

Do 

Do „... 

Do 

Do 

0.0-0.5 

0.6-1.0 

1.1-2.5 

2.6-3.0 

3.1-3.5 

Above  3.5 

0.1 
0.2 
0.3 
0.4 
0.5 
0.6 
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Table  4.— Factors,  Range  Limits, 
AND  Breakpoints  for  Barley— 
Continued 


Factor 


Damage  kernels 
Do 


Do 

Do 

•     Do , 

Do 

Foreign  material 

Do 

Do 

Do 

Do 

Do 

Thin  barley 

Do 

Do 

Do 

Do 

Do 

Other  grains 

Do 

Do  „.„ 


Rarige  limit 

Break- 
point 

0.0-1.0 

0.3 

1.1-2.0 

0.4 

2.1-3.0 

0.5 

3.1^.0 

0.6 

4.1-5.0 

0.7 

Above  5.0 

0.9 

0.0-0.5 

0.1 

0.6-1.5 

0.2 

1.6-2.5 

0.3 

2.6-3.5  

0.4 

3.6-4.5 

0.5 

Above  4.5 

0.6 

0.0-2.5 

0.5 

2.6^.5 

0.6 

4.6-6.5 

0.7 

6.6-8.5 

0.6 

8.6-11.0... 

0.9 

Above  11.0 

1.0 

0.CM).5 

0.4 

0.6-1.5 

0.5 

1.6-2.5 

0.6 

2.6^.5 

0.7 

Table  4.— Factors,  Range  Limits, 
AND  Breakpoints  for  Barley— 
Continued 


Factor 

Range  limit 

Break- 
point 

Do 

3.6^.5 

4.6-6.5 

0.0-0.5 

0.6-1.5 

1.6-2.5 

2.6-3.5 

3.6-4.5 

Above  4.5 

0.8 
0.9 
0.4 
0.5 
0.6 
0.7 
0.8 
1.0 

Do 

WiW  Oats 

Do 

Do 

Do 

Do 

Do 

GIPSA  also  proposes  to  amend  section 
§800.162  by  redesignating  paragraph  (b) 
Cargo  shipments  as  (c)  and  adding  a 
new  paragraph  (b)  Barley. 

Reference 

(1)  U.S.  Department  of  Agriculture  in 
cooperation  with  the  Colorado 
Agricultural  Statistics  Service;  "1992 
Colorado  Barley  Varieties."  Published 
by  the  Colorado  Agricultural  Statistics 
Service;  Lakewood,  Colorado. 


List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export,  Grain. 

7  CFR  Part  810 

Export,  Grain. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  800  and  7  CFR  part  810  are 
proposed  to  be  amended  as  follows: 

PART  80a-<5ENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

2.  Section  800.86  (c)(2)  Table  2  is 
removed  and  reserved  and  Tables  1,3. 
and  4  are  revised  to  read  as  follows: 

§  800.86    Inspection  of  shiplot  unit  train, 
and  lash  t>arg«  grain  in  single  lots. 

•        •        •        •        * 

(c)  •  •  • 
(2)  •  •  • 


Table  1.— Grade  Umits  (GL)  and  Breakpoints  (BP)  for  Malting  Barley 


Grade 


U.S.  No.  1 
U.S.  No.  2 
U.S.  No.  3 
U.S.  No.  4 


Minimum  limits  of— 


Test  weight  (pounds) 


Six-rowed 


GL  BP 

47.0  -0.5 

45.0  -0.5 

43.0  -0.5 

43.0  -0.5 


Two-rowed 


GL  BP 

50.0  -0.5 

48.0  -0.5 

48.0  -0.5 

48.0  -0.5 


Suitable  malting  types 
(percent) 


Six-rowed 


GL 

95.0 
95.0 
95.0 
95.0 


BP 

-1.3 
-1.3 
-1.3 
-1.3 


Two-rowed 


GL 

97.0 
97.0 
95.0 
95.0 


BP 

-1.0 
-1.0 
-1.3 
-1.3 


Soufxl  t>arley '  (percent) 


Six-rowed 


GL 

97.0 
94.0 
90.0 
87.0 


BP 

-1.0 
-1.4 
-1.6 
-1.9 


Two-rowed 


GL 

98.0 
98.0 
96.0 
93.0 


BP 

-0.8 
-0.8 
-1.1 
-1.1 


Kernel 

texture 

(percent) 


Six-rowed 
only 


GL 

90.0 
90.0 
90.0 
90.0 


BP 

-1.3 
-1.3 
-1.3 
-1.3 


Grade 


U.S.  No.  1 
U.S.  No.  2 
U.S.  No.  3 
U.S.  No.  4 


Maximum  limits  of — 


Damaged^ 

kernels 

(percent) 


GL 

2.0 
3.0 
4.0 
5.0 


BP 

0.8 
0.9 
1.1 
1.3 


Foreign  ma- 
terial 
(percent) 


GL 

0.5 
1.0 
2.0 
3.0 


BP 

0.1 
0.4 
0.5 
0.6 


Grade 


U.S.  Nos.  1.2,  3,  &  4 


Wikf  oats 
(percent) 


GL 

1.0 
1.0 
2.0 
3.0 


BP 

0.6 
0.6 
0.8 
0.9 


Frost-danv 

aged 
(percent) 


GL      BP 
0.4    0.05 


Ottier  grains 
(percent) 


GL 

2.0 
3.0 
4.0 
5.0 


BP 

0.8 
0.9 
1.0 
1.3 


Injured-by- 
frost 
(percent) 


GL      BP 
1.9    0.1 


Skinned  and  broken 
kernels  (percent) 


Six-rowed       Two-rowed 


GL 

4.0 

6.0 

8.0 

10.0 


BP 

1.1 
1.4 
1.5 
1.6 


Heat-danv 

aged 
(percent) 


GL      BP 
0.1    0.1 


GL 

5.0 

7.0 

10.0 

10.0 


BP 

1.3 
1.3 
1.8 
1.8 


Injured-by- 
heat 
(percent) 


GL      BP 
0.2    0.04 


Thin  barley  (percent) 


Six-rowed       Two-rowed 


GL  BP 

7.0  0.6 

10.0  0.9 

15.0  0.9 

15.0  0.9 


MoW-dam- 

aged 
(percent) 


GL      BP 
0.4    0.05 


GL 

5.0 

7.0 

10.0 

10.0 


BP 
0.4 
0.5 
0.9 
0.9 


Injured-by- 

mokJ 
(percent) 


GL      BP 
1.9    0.1 


'  Injured^-frost  and  injured^jy-mold  kernels  are  not  consktered  damaged  kernels  or  count  as  a  deductk)n  against  sound  barley. 
Note:  Malting  barley  shall  not  be  infested  in  accordance  with  §810.107  (b)  and  shall  not  contain  any  special  grades  as  defined 
m  §810.206.  Six-  and  Two-rowed  barley  varieties  not  meeting  the  above  requirements  shall  be  graded  in  accordance  with  standards 
established  for  the  class  Barley. 
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Table  3.— Grade  Limits  (GL)  and  BREAKPaNTS  (BP)  for  Barley 

Minimum  limits  of — 

Maximum 

Grade 

limits  of  txo- 
l(en  kernels 

Test  weight 

Sound  bartey 

(pounds) 

(percent) 

(percent) 

GL       BP 

GL       BP 

GL       BP 

U.S.  No.  1  

47.0    -0.5 

97.0    -1.1 

4.0    1.0 

U.S.  No.  2  . 

■••■••>■•■■••■•■•■■■••••••••>•••••■•■••••••••■■■•■•••••••■»■•■>•••■•■••«•«••>••■••■•■■■■■■•«•■•••••••*•••••••••••••• 

45.0     -0.5 

94.0     -1.4 

8.0    1.0 

U.S.  No.  3 

...,■...«. »1  ».>■>■.■«  ItHUtt 

43.0     -0.5 

90.0     -1.6 

12.0    1.8 

U.S.  No.  4  

•«••  ■     •     •      ••  ••••••••■••••••••••»••••••••••••••••••••••••••■•••••■•••■••*•■■>••••»•>■»•■■■•••• 

40.0     -0.5 

85.0     -2.2 

18.0    1.8 

U.S.  Na  5  .- 

- ~ — 

36.0     -0.5 

75.0    '-2.2 

28.0    2.4 

Table  4.— Breakpoints  for  Barley  Special  Grades  and  Factors 


Special  grade  or  factor 


Dockage 

Two-rowed  Barley .~ 

Six-rowed  Barley 

Smutty  .«...._. _«_„........... 

Garlicky 

Ergoty 

Infested  

Blighted  

Heat-damaged  kernels , 


Damaged  kernels 


Foreign  materiai 


Thin  barley 


Other  grains 


WiWoats 


Moisture 


Grade  or  range  limit 


As  specified  by  contract  or  kiad  order  grade  

No*  more  than  1 0.0%  of  Six-rowed  in  Two-rowed 
Not  more  than  10.0%  of  Two-rowed  in  Six-rowed 

More  than  0.20%  

3  or  more  in  500  grams 

More  than  0.10%  _ 

Same  as  in  §810.107 „ 

More  than  4.0%  „ _ 

0.0  -  0.5 

0.6  -  1.0 

1.1  -2.5  ..._..._..........«_..«......^__~........._.......... 

2!6  -  3^0  !ZI~™""""~"Z""!~Z"!!!!!!!"II!.!!!. 
3.1  -  3.5 

Above  3.5 

0.0  - 1.0 : 

1.1  -  2.0 

2.1  -  3.0 

0<  I    ^  ^•w    •**•«••>••■•*«••>•*•«■••••••>»•••••■•••••■••••••••■*•■•••■••*•••• 

^«  1  ^/*  w    *»«•****»*••*«•*«*•■#••*••*«•*••**••*•«**■»**«*•**••«*••**«*•«*•« 

Above  5.0 

0.0  -  0.5 

0.6  -  1.5 

1.6  -  2.5 

2.6  -  3.5 

3.6  -  4.5 „ 

Above  4.5 „ 

0.0  -  2.5 

2.6  -  4.5 

4.6  -  6.5 

6.6  -  8.5 „ 

8.6  -  11.0 . 

Above  1 1 .0 

0.0  -  0.5 . 

0.6  -  1.5 „ 

1.6  -  2.5 

2.6  -  3.5 

3.6  -  4.5 

4.6  -  6.0 

0.0  -  0.5 

0.6  -  1.5 : 

1.6  -  2.5 

2.6  -  3.5 

AtX)ve4.5 „ „.... 

As  specified  by  contract  or  k3ad  order  grade  


Breakpoint 


0.23 
1.8 
1.8 

0.06 
2'A 

0.13 
0 
1.1 
0.1 
0.2 
0.3 
0.4 
0.5 
0.6 
0.3 
0.4 
0.5 
0.6 
0.7 
0.9 
0.1 
0.2 
0.3 
0.4 
0.5 
0.6 
0.5 
0.6 
0.7 
0.8 
0.9 
1.0 
0.4 
0.5 
0.6 
0.7 
0.8 
0.9 
0.4 
0.5 
0.6 
0.7 
0.8 
1.0 
0.5 


3.  Section  800.162.  paragraph  (b)  is 
revised  and  (c)  is  added  to  read  as 
follows: 


§  800.1 62    Certification  of  grade;  special 
requirements. 

***** 

(b)  Barley.  Each  oi^cial  certificate  for 
grade  shall  show,  in  addition  to  the 
requirements  of  paragraphs  (a)  and  (c)  of 
this  section,  the  percent  of  thin  barley. 


(c)  Cargo  shipments.  Each  official 
certificate  for  grade  representing  a  cargo 
shipment  shall  show,  in  addition  to  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  the  results  of  all  official 
,  grade  factors  defined  in  the  Official 
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United  Stales  Standards  for  Grain  for 
the  type  of  grain  being  inspected 

***** 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

4.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.]. 

5.  and  6.  Section  810.104,  paragraph 
(b),  is  amended  by  revising  the  first  and 
second  sentences  to  read  as  follows: 

Subpart  A— General  Provisions 


§  81 0. 1 04    Percentages. 

***** 

(b)  Recording.  The  percentage  of 
dockage  in  fiaxseed,  rye.  and  sorghum 
are  reported  in  whole  percent  with 
fractions  of  a  percent  being  disregarded. 
Dockage  in  barley  and  triticale  is 
reported  in  whole  and  half  percent  with 
a  fraction  le.ss  than  one-half  percent 
being  disregarded.  •  *  * 

7.  Section  810.202,  paragraph  (c)  is 
revised:  paragraph  (s)  is  removed: 
paragraph  (t)  is  revised  and  redesignated 
as  (s):  paragraph  (u)  is  revised  and 
redesignated  as  (t);  paragraph  (v)  is 
redesignated  as  (u)  to  read  as  follows: 

§  810.202    Definition  of  other  terms. 

»        •         *         *        » 

(c)  Classes.  There  are  two  clas.ses  of 
barley:  Malting  barley  and  Barley. 

(1)  Malting  oar/ev.  Barley  of  a  six- 
rowed  or  two-rowed  mailing  tvpe.  The 
class  Malting  barley  is  divided  into  the 
following  three  subclasses: 

(i)  Six-rowed  Malting  barley.  Barley 
that  has  a  minimum  of  95.0  percent  of 


a  six-rowed  suitable  malting  type  that 
has  90.0  percent  or  more  of  kernels  with 
white  aleurone  layers  that  contains  not 
more  than:  1.9  percent  injured-by-frost 
kernels.  0.4  percent  frost-damaged 
kernels.  0.2  percent  injured-by-heat 
kernels,  0.1  percent  heat-damaged 
kernels,  1.9  percent  injured-by-mold 
kernels,  and  0.4  percent  mold-damaged 
kernels.  Six-rowed  Malting  barley  shall 
not  be  infested,  blighted,  ergoty. 
garlicky,  or  smutty  as  defined  in 
§  810.107(b)  and  §810.206. 

(ii)  Si.\-Rowed  Blue  Malting  barley. 
Barley  that  has  a  minimum  of  95.0 
percent  of  a  six-rowed  suitable  malting 
type  that  has  90.0  percent  or  more  of 
kernels  with  blue  aleurone  layers  that 
contains  not  more  than:  1.9  percent 
injured-by-frost  kernels.  0.4  percent 
frost-damaged  kernels.  0.2  percent 
injured-by-heaf  kernels.  0.1  percent 
heat-damaged  kernels.  1.9  percent 
injured-by-mold  kernels,  and  0.4 
percent  mold-damaged  kernels.  Six- 
rowed  Blue  Malting  barley  shall  not  be 
infested,  blighted,  ergoty.  garlicky,  or 
smutty  as  defined  in  §  810.107(b)  and 
§810.206. 

(iii)  Two-rowed  Malting  barley.  Barley 
that  has  a  minimum  of  95.0  percent  of 
a  two-rowed  suitable  malting  type  that 
contains  not  more  than:  1.9  percent 
injured-by-frost  kernels.  0.4  percent 
frost-damaged  kernels,  0.2  percent 
injured-by-heat  kernels.  0.1  percent 
heat-damaged  kernels.  1.9  percent 
injured-by-mold  kernels,  and  0.4 
percent  mold-damaged  kernels.  Two- 
rowed  Malting  barley  shall  not  be 
infested,  blighted,  ergoty,  garlicky,  or 
smutty  as  defined  in  §  810.107(b)  and 
§810.206. 


(2)  Barley.  Any  barley  of  a  $ix-rowed 
or  two-rowed  type.  The  class  Barley  is 
divided  into  the  following  three 
subclas.ses: 

(i)  Si.x-rowed  borlev.  Any  Six-rowed 
barley  with  white  hulls  that  contains 
not  more  than  10.0  percent  of  two- 
rowed  varieties. 

(ii)  Two-rowed  barley.  Any  Two- 
rowed  barley  with  white  hulls  th<»t 
contains  not  more  than  10.0  percent  of 
six-rowed  varieties. 

(iii)  Barley.  Any  barley  that  does  not 
meet  the  requirements  for  the  subclasses 
Six-rowed  barley  or  Two-rowed  barley. 
***** 

(s)  Suitable  molting  type.  Varieties  of 
malting  barley  that  are  recommended  by 
the  American  Malting  Barley 
Association  and  any  other  proprietary 
malting  typ)e(s)  used  by  the  malting  and 
brewing  industry.  The  recommended 
varieties  are  listed  in  FGIS  instructions. 

(t)  Thin  barley.  Thin  barley  shall  be 
defined  for  the  appropriate  class  as 
follows: 

(1)  Malting  barley.  Six-rowed  Malting 
barley  that  passes  through  a  Vb*  x  V« 
slotted-hole  sieve  and  Two-rowed 
Malting  barley  which  passes  through  a 
5.5/64  x  V4  slotted-hole  sieve  in 
accordance  with  procedures  prescril>ed 
in  FGIS  instructions. 

(2)  Barley.  Six-rowed  barley.  Two- 
rowed  barley,  or  barley  that  passes 
through  a  Vn*  x  V*  slotted-hole  sieve  in 
accordance  with  procedures  prescribed 
in  FGIS  instruction!}. 
***** 

8.  Section  810.204  is  revised  to  read 
as  follows: 

§  81 0.204    Grades  and  grade  requirements 
for  malting  barley. 


Grading  factors 


Minimum  limits  of: 
Test  weight: 

Six-rowed  

Two-rowed  

Minimum  percent  limits  of: 
Suitable  malting  types: 

Six-rowed  

Two-rowed  

Sound  Barley:' 

Six-rowed  

Two-rowed  

Kernel  Texture: 

Six-rowed  (only)  ... 
Maximum  percent  limits  of: 
Damaged  kernels  total ' 
Malting  factors: 

Frost  damage 

Injured-by-frost 

Heat  damage  

Injured-by-heat 

Mold  damage  

Injured-by-mold  


Grades  U.S.  Nos. 


47.0 
50.0 


95.0 
97.0 

97.0 
98.0 

90.0 

2.0 

0.4 
1.9 
0.1 
0.2 
0.4 
1.9 


45.0 
48.0 


95.0 
97.0 

94.0 
98.0 

90.0 

3.0 

0.4 
1.9 
0.1 
0.2 
0.4 
1.9 


43.0 
48.0 


95.0 
95.0 

90.0 
96.0 

90.0 

4.0 

0.4 
1.9 
0.1 
0.2 
0.4 
1.9  I 


43.0 
48.0 


95.0 
95.0 

87.0 
93.0 

90.0 

50 

04 
1  9 
01 
02 
04 
1  9 


UMI 
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SIS 


Grading  (actors 


Foreign  material 

Wild  oats  

Other  grains  

Skirvied  ana  broken  kernels: 

Six-rowed 

Two-rowed  

TNn  barley: 

Six-rowed 

I  W^TOWBO      •■■••••••••••••■HBaaHaaB. 

Stones 

Maximum  count  limits  of: ' 
Other  material: 

Animal  fHth  _ 

Castor  beans 

Cocklebtirs  

Crolalaria  seeds 

Glass » 

Stones 

Unknown  foreign  substance 


Grades  U.S.  h4os. 


OS 
1.0 
2.0 

4.0 
5.0 

7.0 
5.0 
0.2 


1.0 
1J) 
3.0 

6.0 
7.0 

10.0 
7.0 
02 


2.0 

4.0 

8.0 
10.0 

15.0 

10.0 

0.2 


3.0 
3j0 
5X) 

10.0 
10.0 

15.0 

10.0 

0.2 


9 
1 

7 
2 
1 

7 
3 


*  In^ured-by-frost  and  injured-t)y-moM  kernels  are  not  conskjered  damaged  kernels  or  count  as  a  deductk>n  against  sound  barley. 
'Determined  on  a  representative  sample  before  the  removal  of  dockage,  except  tor  stones.  Determine  stones  on  a  dockage-free  sample. 

Malting  barley  shall  not  be  infested  in  accordance  with  §  810.107(b)  and  shall  not  contain  any  special  grades  as 
defined  in  §810.206.  Six-  and  Two-rowed  barley  varieties  not  meeting  the  above  requirements  shall  be  graded  in  accord- 
ance with  standards  established  for  the  class  Barley. 

9.  Section  810.205  is  removed  and  §810.206  is  redesignated  as  810.205  and  revised  to  read  as  follows: 

i  810.206    Grades  and  Grade  Requirements  for  Barley. 


Grading  factor 

Grades  U.S.  Nos. 

1 

2 

3 

4 

5 

Minimum  limits  of: 

Test  weight 

Minimum  percent  limits  of: 

Sourxl  t>arley '  

47.0 

97.0 

4.0 
0.2 

9 
1 
7 
2 

1 
7 
3 

45.0 

94.0 

8.0 
•       0.2 

9 
1 

7 
2 
1 

7 
3 

43.0 

90.0 

12.0 
0.2 

9 

1 
7 
2 

1 
7 
3 

40.0 

85.0 

18.0 
0.2 

9 

1 
7 

2' 

1 
7 
3 

36.0 
75.0 

Maximum  percent  limits  of: 

Broken  kernels  „ ~ ........ 

28.0 
02 

Maximum  count  limits  of:^ 
Otfier  material: 

Animal  filth  „ 

9 

Castor  beans 

Cockleburs  — 

Crotalaria  seeds 

1 

7 
2 

Glass  _ 

Stones  

Unkrxwvn  foreign  sut>stance 

1 
7 
3 

'  Injured-by-frost  and  Injured^by-mold  kernels  are  not  considered  damaged  kernels  or  count  as  a  deduction  against  sound  barley. 

'  Determined  on  a  representative  sample  before  the  removal  of  dockage,  except  for  stones.  Determine  stones  on  a  dockage-free  sample. 


U.S.  Sample  grade  shall  be  barley 
that:  (a)  does  not  meet  the  requirements 
for  the  grades  U.S.  Nos.  1,  2,  3,  4,  or  5; 
(b)  has  a  musty,  sour,  or  commercially 
objectionable  foreign  odor;  or  (c)  is 
heating  or  of  distinctly  low  quality. 

§  810.20    [Redesignated  as  §  810.206] 

10.  Section  810.207  is  redesignated  as 
810.206. 

Dated:  March  15. 1995. 
James  R.  Baker, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  95-6905  Filed  3-21-95:  8:45  am) 
itUJNG  C006  3410-EN-P 


Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-94-003] 

RIN  0581-AB18 

Soybean  Promotion  and  Research: 
Amend  the  Order  To  Adjust 
Representation  on  the  United  Soyt}ean 
Board  and  Adjust  Numt}er  of  Board 
Meetings  Required 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
adjust  the  number  of  members  for 
certain  States  on  the  United  Soybean 
Board  (Board)  to  reflect  changes  in 
production  levels  that  have  occurred 
since  the  Board  was  appointed  in  1991 
and  decrease  the  nimiber  of  required 
Board  meetings  from  four  a  year  to  three 
a  year. 

DATES:  Written  comments  must  be 
received  by  April  21, 1995. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 


2624-S;  P.O.  Box  96456;  Washington, 
D.C.  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Room  2624,  South  Agricultural 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778,  and 
Regulatory  Flexibility  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Soybean  Promotion  and  Research  Order 
(Order)  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  has  the  opportimity  for  a 
hearing  on  the  petition.  After  a  hearing 
the  Secretary  will  rule  on  the  petition. 
The  statute  provides  that  the  district 
court  of  the  United  States  in  any  district 
in  which  the  person  resides  or  carries 
on  a  business  has  jurisdiction  to  review 
a  ruling  on  the  petition  if  a  complaint 
for  that  purpose  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

Further,  section  1974  of  the  Act 
provides,  with  certain  exceptions,  that 
nothing  in  the  Act  may  be  construed  to 
preempt  or  supersede  any  other  program 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State  relating 
to  soybean  promotion,  research, 
consumer  information,  or  industry 
information.  One  exception  in  the  Act 
concerns  assessments  collected  by 
Qualified  State  Soybean  Boards 
(QSSBs).  This  exception  provides  that, 
in  order  to  ensure  adequate  funding  of 
the  operations  of  QSSBs  under  the  Act, 
no  State  law  or  regulation  may  limit  or 
have  the  effect  of  limiting  the  full 
amount  of  assessments  that  a  QSSB  in 
that  State  may  collect,  and  which  is 
authorized  to  be  credited  under  the  Act. 
Another  exception  concerns  certain 
referenda  conducted  during  specified 
periods  by  a  State  relating  to  die 


continuation  or  termination  of  a  QSSB 
or  State  soybean  assessment. 

This  action  has  also  been  reviewed 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  this  proposed  rule 
would  adjust  representation  on  the 
Board  to  reflect  changes  in  production 
levels  that  have  occurred  since  the 
Board  was  appointed  in  1991.  The 
Administrator  of  AMS  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9,  1991.  The 
Order  estabhshed  a  Board  of  60 
members.  For  piurposes  of  estabhshing 
the  Board,  the  United  States  was 
divided  into  31  geographic  units. 
Representation  on  the  Board  from  each 
unit  was  determined  by  the  level  of 
production  in  each  unit.  The  Secretary 
appointed  the  initial  Board  on  July  11, 
1991. 

Section  1220.201(c)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Board  shall  review 
soybean  production  levels  in  the 
geographic  units  throughout  the  United 
States.  The  Board  may  recommend  to 
the  Secretary  modification  in  the  levels 
of  production  necessary  for  Board 
membership  for  each  imit.  At  its 
September  1994  meeting,  the  Board 
voted  to  recommend  to  the  Secretary 
that  no  modification  be  made. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Secretary  must  review 
the  volume  of  production  of  each  unit 
and  adjust  the  boundaries  of  any  unit 
and  the  number  of  Board  members  from 
each  such  unit  as  necessary  to  conform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable.  States  wifli  annual  average 
soybean  production  of  less  than 
3,000,000  bushels  shall  be  grouped  into 
geographically  contiguous  units,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3,000,000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  on  the 
Board:  (2)  units  with  at  least  3,000,000 
bushels,  but  fewer  than  15,000,000 
bushels  shall  be  entitled  to  one  Board 


member,  (3)  units  with  15,000.000 
bushels  or  more  but  fewer  than 
70.000.000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
units  with  200,000,000  bushels  or  more 
shall  be  entitled  to  four  Board  members. 

Current  representation  on  the  Board  is 
based  on  average  production  levels  for 
the  years  1985-89  (excluding  the  crops 
in  years  in  which  production  was  the 
highest  and  in  which  production  was 
the  lowest)  as  reported  by  the  National 
Agricultural  Statistics  Service  (NASS)  of 
the  U.S.  Department  of  Agriculture. 

Proposed  representation  on  the  Board 
is  based  on  average  production  levels 
for  the  years  1989-93  (excluding  the 
crops  in  years  in  which  production  was 
the  highest  and  in  which  production 
was  the  lowest)  as  reported  by  NASS. 

This  proposed  rule  would  adjust 
representation  on  the  Board  as  follows: 


State 

Current  rep- 
resentation 

Propased 

representa- 
tion 

FlorkJa 

Georgia  

South  Carolina  .. 

Wisconsin 

Maryland  

r 

2 
2 

1 

1 

0 

1 
1 
2 
2 

Florida  would  join  the  Eastern  Region 
unit,  and  be  represented  by  its  Board 
representative. 

The  1994  nomination  and 
appointment  process  was  in  progress 
while  this  proposed  rule  was  being 
developed.  Therefore,  Board  adjustment 
as  proposed  by  this  rulemaking  would 
be  effective,  if  adopted,  with  the  1995 
nominations  and  appointments. 

Section  1220.212(a)  of  the  Order 
provides  that  the  Board  shall  meet  at 
least  four  times  a  year,  and  more  often 
if  necessary  for  the  Board  to  carry  out 
its  responsibihties.  The  Board,  which 
operates  under  a  5  percent 
administrative  cap,  has  recommended  to 
the  Secretary  that  in  order  to  reduce  its 
administrative  costs  and  comply  with 
the  5  percent  cap,  §  1220.212(a)  be 
amended  to  reduce  the  number  of 
required  yearly  Board  meetings  to  three. 
This  proposed  amendment  would 
reduce  the  required  minimum  number 
of  Board  meetings  from  four  to  three  a 
year. 

List  of  Subjects  in  7  CFR  Fart  1 220 

Administrative  practice  and 
procediue.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 


UMI 
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«« 


For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  title  7  of 
the  CFR  part  1220  be  amended  as 
follows: 

PART  122&-SOYBEAN  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Fart  1220  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  Section  1220.201  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  removing  paragraph  (f), 
and  redesignating  paragraph  (g)  as 
paragraph  (f)  as  follows: 

$  1 220201    M«mbership  o(  board. 

(a)  For  the  purposes  of  nominating 
and  appointing  producers  to  the  Board, 
the  United  States  shall  be  divided  into 
30  geographic  units  and  the  number  of 
Board  members  from  each  unit,  subject 
to  paragraphs  (d)  and  (e)  of  this  section 
shall  be  as  follows: 


2.  In  §  1220.212,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1220.212    Duties. 


Unit 


Illinois 

MinOOSOCa   ■•■•■>«.•«■■»••••••••••■•«•••••• 

Indiana  — 

Missouri  — 

OtTio  

Arkansas 

Nebraska  

Mississippi  

Kansas 

Louisiana  ~ • . 

Soutti  Dakota 

Tennessee ...~._... ... 

North  Carolina  „ 

Kentucky  „.. 

MicntQan  ..««•••.•..•.••.•.•......•»«.».. 

Virginia -„«.. — 

Maryland  

Wisconsin  

Georgia 

South  Carolina 

Aiat>ania 

North  Dakota  .*. 

Delaware 

Texas  

Pennsylvania  „ 

Oklahoma  

New  Jersey 

Eastern  Regkjn  (New  York, 
Massachusetts,  ConnectKut, 
Ftorkta,  Rhode  Island,  Ver- 
rrxxTt,  New  Hampshire, 
Maine,  West  Virginia,  District 
of  Columbia,  and  Puerto 
Rfco) 

Western  Region  (Montana,  Wy- 
oming, Colorado,  New  Mex- 
ico, klaho,  Utah,  Arizona, 
Washington,  Oregon,  Ne- 
vada, California.  Hawaii,  and 
Alaska)  .._ 


No.  of 
members 


(a)  To  meet  not  less  than  three  times 
annually,  or  more  often  if  required  for 
the  Board  to  carry  out  its 
responsibiUties  pursuant  to  this  subpart. 

***** 

Dated:  March  15.  1995. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  95-6915  Filed  3-21-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-36-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  apphcable  to  certain  Model 
ATR72-100  and  -200  series  airplanes, 
that  would  have  required  a  one-time  dye 
penetrant  inspection  to  detect  cracking 
in  certain  hinge  pins  of  the  nose  landing 
gear  (NLG),  and  replacement  of  cracked 
pins  with  crack-free  pins.  That  proposal 
was  prompted  by  reports  of  cracking  of 
certain  hinge  pins  in  the  NLG.  This 
action  revises  the  proposed  rule  by 
shortening  the  compliance  time  to 
perform  the  inspection  of  the  hinge  pins 
of  the  NLG.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  collapse  of  the  NLG  due  to 
cracking  of  the  hinge  pins. 
DATES:  Comments  must  be  received  by 
May  1, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F^),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
36-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 


31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Cormnents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  \f^ 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  writh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-36-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Aerospatiale  Model  ATR72-100  and 
-200  series  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on  May 


18,  1994  (59  FR  25846).  That  NPRM 
would  have  required  a  one-time  dye 
penetrant  inspection  to  detect  cracking 
in  certain  hinge  pins  in  the  nose  landing 
gear  (NLG),  and  replacement  of  cracked 
pins  writh  crack-free  pins.  That  NPRM 
was  prompted  by  a  report  that  cracking 
has  been  found  on  the  hinge  pins  during 
routine  overhaul  of  the  NLG.  That 
condition,  if  not  corrected,  could  result 
in  collapse  of  the  NLG  due  to  cracking 
of  the  hinge  pins. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  comment  from  the 
manufacturer  that  has  caused  the  FAA 
to  reconsider  the  proposed  compliance 
time  to  perform  the  inspection  of  the 
hinge  pins  of  the  NLG.  Aerospatiale 
requests  that  the  proposed  compliance 
time  of  10,000  landings  be  shortened  to 
1 ,000  landings  for  airplanes  that  have 
accumulated  10,000  or  more  total 
landings,  and  1,500  landings  for 
airplanes  that  have  accumulated  less 
than  10,000  total  landings.  Aerospatiale 
suggests  that  the  proposed  compliance 
time  may  be  too  long  for  these  airplanes 
to  fly  with  a  potential  for  the  NLG  to 
collapse  due  to  cracking  of  the  hinge 
pins.  The  commenter's  suggested 
compliance  time  would  allow  older 
airplanes  that  are  at  greater  risk  to  be 
inspected  earher.  while  newer  airplanes 
that  pose  a  lower  risk  would  be 
inspected  later.  Further,  this  staggered 
compliance  time  would  allow  the 
manufacturer  additional  time  to 
produce  an  adequate  number  of 
replacement  pins. 

The  FAA  concurs.  The  FAA  has 
reconsidered  the  compliance  time  for 
performing  the  inspection  of  the  hinge 
pins  of  the  NLG  and  finds  that  the 
compliance  time  must  be  shortened 
based  upon  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition  and  the  availability  of 
replacement  pins.  Therefore,  the  FAA 
finds  that  to  ensure  safety  of  the  fleet, 
the  compUance  time  for  paragraph  (a) 
must  be  shortened.  For  airplanes  that 
have  accumulated  10,000  or  more  total 
landings,  the  compliance  time  has  been 
shortened  to  1,000  landings;  and  for 
airplanes  that  have  acctmiulated  less 
than  10,000  total  landings,  the 
compliance  time  has  been  shortened  to 
1,500  landings.  (This  change  has 
necessitated  the  reitemization  of  the 
paragraphs.  Paragraphs  (b)  and  (c)  were 
formerly  identified  in  the  propceal  as 
paragraphs  (a)(1)  and  (a)(2).) 

Since  this  change  in  the  proposed 
compliance  times  expands  the  scope  of 
the  originally  proposed  rule,  the  FAA 
has.determiaed  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment 


As  a  result  ofrecent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabihty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compUance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  &t)m  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  BOurly  labor  rate. 

The  FAA  estimates  that  28  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,080,  or  $360  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Chrier 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  AEROSPATL\LE:  Docket  94- 
NM-36-AD. 

Applicability:  Model  ATR72-100  and  -200 
series  airplanes  equipped  with  hinge  pins 
installed  at  the  nose  landing  gear  (NLG)  that 
are  manufactured  by  Nardi,  have  part  number 
D56867,  and  have  serial  numbers  beginning 
with  the  letter  "N";  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  IndicatAd,  unless 
accomplished  previously. 


UM  I 
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To  prevent  collapM  of  the  NLC  due  to 
cncking  of  the  hinge  pins,  accomplish  the 
following: 

(a)  Perfbnn  a  dye  penetrant  inspection  to 
detect  cracking  in  the  hinge  pins  of  the  NLC 
in  accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR72-32-1021, 
dated  January  17, 1994,  at  the  time  specified 
in  either  paragraph  (a)(1)  or  (a)(2)  or  this  AD, 
as  applicable. 

(1)  For  airplanes  that  have  accumulated 
10,000  total  landings  or  mora  as  of  the 
effective  date  of  this  AD:  Within  1,000 
landings  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  10,000  total  landings  as  of  the 
effisctive  date  of  this  AD:  Within  1,500 
landings  after  the  effective  date  of  this  AD. 

(b)  If  no  cracking  is  found,  prior  to  further 
flight,  reinstall  that  hinge  pin  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR72-32-1021.  dated  January  17, 
1994. 

(c)  If  cracking  is  found,  prior  to  further 
flight,  install  a  new  hinge  pin  or  a  pin  that 
has  been  previously  inspected  and  found  to 
be  crack-free,  in  accordance  with  the  Avions 
de  Transport  Regional  Service  Bulletin 
XTR72-32-1021,  dated  January  17, 1994. 

(d)  As  of  the  effective  date  of  this  AD.  no 
hinge  pin  manufactured  by  Nardi  having  part 
number  D56867  and  any  serial  number 
beginning  with  the  letter  "N,"  shall  be 
installed  on  the  NLC  of  any  airplane,  unless 
that  pin  has  been  previously  inspected  and 
has  been  found  to  be  crack-free,  in 
accordance  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-32-1021,  dated 
January  17,  1994. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  &t)m  the  Standardization  Branch. 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
16.  1995. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  95-6999  Filed  3-21-95;  8:45  am] 
•ILUNO  CODE  4»1»-1)-U 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  855 

RIN  0701-^A42 

Civil  Aircraft  Use  of  United  States  Air 
Force  Airfields 

AGENCV:  Department  of  the  Air  Force. 
DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  revise  its 
regulations  on  civil  aircraft  use  of 
United  States  Air  Force  airhelds  to 
reflect  current  poUcies  and  statutes. 
This  revision  establishes  responsibilities 
and  prescribes  procediues  for  requesting 
and  granting  civil  aircraft  access  to  Air 
Force  airfields.  The  pubUc  is  invited  to 
participate  in  this  rulemaking  by 
submitting  comments  to  the  point  of 
contact  listed  under  ADDRESSES.  On 
September  24, 1993,  the  Air  Force 
published,  at  58  FR  49951.  what  is  now 
subpart  A  of  this  proposed  rule  for 
comment.  That  proposed  rule  is  hereby 
canceled  and  comments  will  be 
accepted  on  the  version  contained  in 
this  proposed  rule  in  place  of  that 
previous  version. 

DATES:  Comments  must  be  received  no 
later  than  May  22. 1995. 

ADDRESSES:  Comments  should  be 
submitted  to  HQ  USAF/XOOBC.  Attn: 
Mrs.  R.A.  Young.  1480  Air  Force 
Pentagon,  Room  5C966,  Washington  DC 
20330-1480. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
R.A.  Young.  703  697-5967. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  because  it  will  not  have 
an  aimual  adverse  effect  on  the 
economy  of  $100  miUion  or  more.  The 
Assistant  Secretary  of  the  Air  Force 
(Manpower,  Reserve  Affairs. 
Installations  &  Environment)  has 
certified  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601-612 
because  this  rule  does  not  have  a' 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act.  and  does 
not  impose  any  obUgatory  information 
requirements  beyond  internal  Air  Force 
use.  This  proposed  rule  revises  and 
replaces  Air  Force  Regulation  (AFR)  55- 
20,  Use  of  United  States  Air  Force 
Installations  By  Other  Than  United 
States  Department  of  Defense  Aircraft. 
10  April  1987. 


List  of  Subjects  in  32  CFR  Part  855 

Aircraft.  Federal  buildings  and 
facilities. 

Therefore.  32  CFR  part  855  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  855— CIVIL  AIRCRAFT  USE  OF 
UNITED  STATES  AIR  FORCE 
AIRFIELDS 

Sut>part  A— General  Provisions 

855.1  Policy. 

855.2  Responsibilities. 

855.3  Applicability. 

Subpart  B— Civil  Aircraft  Landing  Permits 

855.4  Scope. 

855.5  Responsibilities  and  authorities. 

855.6  Aircraft  exempt  from  the  requirement 
for  a  civil  aircraft  landing  permit. 

855.7  Conditions  for  use  of  Air  Force 
airfields. 

855.8  Application  procedures. 

855.9  Permit  renewal. 

855.10  Purpose  of  use. 

855.11  Insurance  requirements. 

855.12  Processing  a  permit  application. 

855.13  Civil  fly-ins. 

855.14  Unauthorized  landings. 

855.15  Detaining  an  aircraft. 

855.16  Landing,  parking,  and  storage  fees 

855.17  Aviation  fuel  and  oil  purchases. 

855.18  Supply  and  service  charges. 

Subpart  C— Agreements  for  Civil  Aircraft 
Use  of  Air  Force  Airfields 

855.19  Joint-use  Agreements. 

855.20  Procedures  for  sponsor. 

855.21  Air  Force  procedures. 

855.22  Other  agreements. 

Table  1 — Purpose  of  UseA'erification/ 

Approval  Authority/Fees 
Table  2 — Aircraft  Liability  Coverage 

Requirements 
Table  3 — Landing  Fees 
Table  4 — ^Parking  and  Storage  Fees 
Attachment  1  to  Part  855 — Defmitions 
Attachment  2  to  Part  855— Weather  Alternate 

List 
Attachment  3  to  Part  855 — Landing  Permit 

Application  Instructions 
Attachment  4  to  Part  855 — Sample  Joint-Use 

Agreement 
Attachment  5  to  Part  855 — Sample 

Temporary  Agreement. 
Authority:  49  U.S.C.  44502  and  47103, 

Subpart  A— General  Provisions 

§855.1    Policy. 

The  Air  Force  establishes  and  uses  its 
airfields  to  support  the  scope  and  level 
of  operations  necessary  to  carry  out 
missions  worldvvride.  The  Congress 
funds  airfields  in  response  to  Air  Force 
requirements,  but  also  specifies  that 
civil  aviation  access  is  a  national 
priority  to  be  accommodated  when  it 
does  not  jeopardize  an  installation's 
military  utility.  The  Air  Force  engages 
in  dialogue  with  the  civil  aviation 


commimity  and  the  Federal  Aviation 
Administration  to  ensure  mutual 
understanding  of  long-term  needs  for 
the  national  air  transportation  system 
and  programmed  military  force 
structiu^  requirements.  To  implement 
the  national  policy  and  to  respond  to 
requests  for  access,  the  Air  Force  must 
have  policies  that  balance  such  requests 
with  miUtary  needs.  Civil  aircraft  access 
to  Air  Force  airfields  on  foreign  territory 
reauires  host  nation  approval. 

(a)  The  Air  Force  will  manage  two 
programs  that  are  generally  used  to 
grant  civil  aircraft  access  to  its  airfields; 
civil  aircraft  landing  permits  and  joint- 
use  agreements.  Other  arrangements  for 
access  will  be  negotiated  as  required  for 
specific  purposes. 

(1)  Normally,  landing  permits  will  be 
issued  only  for  civil  aircraft  operating  in 
support  of  official  Government  business. 
Other  types  of  use  may  be  authorized  if 
justified  by  exceptional  circiunstances. 

(2)  The  Air  Force  will  consider  only 
proposals  for  joint  use  that  do  not 
compromise  operations,  seciuity, 
readiness,  safety,  environment,  and 
quality  of  Ufe.  Further,  only  proposals 
submitted  by  authorized  local 
Government  representatives  eligible  to 
sponsor  a  public  airport  will  be  given 
the  comprehensive  evaluation  required 
to  conclude  a  joint-use  agreement. 

(3)  Any  aircraft  operator  with  an 
inflight  emergency  may  land  at  any  Air 
Force  airfield  without  prior 
authorization.  An  inflight  emergency  is 
defined  as  a  situation  that  makes 
continued  ffight  hazardous. 

(b)  Air  Force  requirements  will  take 
precedence  on  Air  Force  airfields  over 
all  civil  aircraft  operations,  whether 
they  were  previously  authorized  or  not 

(c)  Civil  aircraft  use  of  Air  Force 
airfields  in  the  United  States  will  be 
subject  to  Federal  laws  and  regulations. 
Civil  aircraft  use  of  Air  Force  airfields 
in  foreign  countries  will  be  subject  to 
U.S.  Federal  laws  and  regulations  that 
have  extraterritorial  effect  and  to 
applicable  international  agreements 
with  the  country  in  which  the  Air  Force 
installation  is  located. 

§855.2    Responsibilities. 

(a)  As  the  program  manager  for  joint 
use.  the  Civil  Aviation  Branch,  Bases 
and  Units  Division,  Directorate  of 
Operations  (HQ  USAF/XOOBC),  ensures 
that  all  impacts  have  been  considered 
and  addressed  before  forwarding  a  joint- 
use  proposal  or  agreement  to  the  Deputy 
Assistant  Secretary  for  Installations 
(SAF/MII),  who  holds  decision 
authority.  All  decisions  are  subject  to 
the  environmental  impact  analysis 
process  as  directed  by  the 
Environmental  Planning  Division  of  the 


Directorate  of  Environmental  Quahty 
(HQ  USAF/CEVP)  and  the  Deputy 
Assistant  Secretary  for  Environment, 
Safety,  and  Occupational  Health  (SAF/ 
MIQ).  The  Air  Force  Real  Estate  Agency 
(AFREA/MI)  handles  the  leases  for  Air 
Force-owned  land  or  faciUties  that  may 
be  included  in  an  agreement  for  joint 
use. 

(b)  HQ  USAF/XOOBC  determines  the 
level  of  decision  authority  for  landing 
permits.  It  delegates  decision  authority 
for  certain  types  of  use  to  major 
commands  and  installation 
commanders. 

(c)  HQ  USAF/XOOBC  makes  the 
decisions  on  all  requests  for  exceptions 
or  waivers  to  this  part  and  related  Air 
Force  instructions.  The  decision  process 
includes  consultation  with  other 
affected  functional  area  managers  when 
required.  Potential  impacts  on  ciurent 
and  future  Air  Force  policies  and 
operations  strongly  influence  such 
decisions. 

(d)  Major  commands,  direct  reporting 
units,  and  field  operating  agencies  may 
issue  supplements  to  establish 
command-unique  procedures  permitted 
by  and  consistent  with  this  part. 

§855.3    Applicability. 

This  part  applies  to  all  regular  United 
States  Air  Force  (USAF),  Air  National 
Guard  (ANG).  and  United  States  Air 
Force  Reserve  (USAFR)  installations 
with  airfields.  This  part  also  applies  to 
civil  aircraft  use  of  Air  Force  ramps  at 
civil  airports  hosting  USAF,  ANG,  and 
USAFR  units. 

Subpart  B— Civil  Aircraft  Landing 
Permits 

§855.4    Scope. 

Air  Force  airfields  are  available  for 
use  by  civil  aircraft  so  far  as  such  use 
does  not  interfere  with  military 
operations  or  jeopardize  the  military 
utility  of  the  installation.  Air  Force 
requirements  take  precedence  over 
authorized  civil  aircraft  use.  This  part 
carries  the  force  of  U.S.  law,  and 
exceptions  are  not  authorized  without 
prior  approval  from  the  Civil  Aviation 
Branch,  Bases  and  Units  Division, 
Directorate  of  Operations.  (HQ  USAF/ 
XOOBC),  1480  Air  Force  Pentagon, 
Washington  DC  20330-1480.  Proposed 
exceptions  or  waivers  are  evaluated  as 
to  current  and  future  impact  on  Air 
Force  policy  and  operations. 

§855.5    Responsibilities  and  authorities. 

(a)  The  Air  Force: 

(1)  Determines  whether  civil  aircraft 
use  of  Air  Force  airfields  is  compatible 
with  current  and  planned  military 
activities. 


(2)  Normally  authorizes  civil  aircraft 
use  of  Air  Force  airfields  only  in 
support  of  official  government  business. 
If  exceptional  circumstances  warrant, 
use  for  other  purposes  may  be 
authorized. 

(3)  Acts  as  clearing  authority  for  civil 
aircraft  use  of  Air  Force  airfields, 
subject  to  the  laws  and  regulations  of 
the  U.S.,  or  to  applicable  international 
agreements  with  the  country  in  which 
the  Air  Force  installation  is  located. 

(4)  Reserves  the  right  to  suspend  any 
operation  that  is  inconsistent  with 

national  defense  interests  or  deemed 
not  in  the  best  interests  of  the  Air  Force. 

(5)  Will  terminate  authority  to  use  an 
Air  Force  airfield  if  the: 

(i)  User's  liability  insurance  is 
canceled. 

(ii)  User  lands  for  other  than  the 
approved  purpose  of  use  or  is  otherwise 
in  violation  of  this  part  or  clearances 
and  directives  hereunder. 

(6)  Will  not  authorize  use  of  Air  Force 
airfields: 

(i)  In  competition  with  civil  airports 
by  providing  services  or  facilities  that 
are  already  available  in  the  private 
sector. 

Note:  Use  to  conduct  business  with  or  for 
the  US  Government  is  not  considered  as 
competition  with  civil  airports. 

(ii)  Solely  for  the  convenience  of 
passengers  or  aircraft  operator. 

(iii)  Solely  for  transient  aircraft 
servicing. 

(iv)  By  civil  aircraft  that  do  not  meet 
US  Department  of  Transportation 
operating  and  airworthiness  standards. 

(v)  That  selectively  promotes, 
benefits,  or  favors  a  specific  commercial 
venture  unless  equitable  consideration 
is  available  to  all  potential  users  in  like 
circumstances. 

(vi)  For  unsolicited  proposals  in 
procuring  government  business  or 
contracts. 

(vii)  Solely  for  customs-handling 
purposes. 

(viii)  When  the  air  traffic  control 
tower  and  base  operations  are  closed  or 
when  a  runway  is  restricted  from  use  by 
all  aircraft. 

Note:  Requests  for  waiver  of  this  provision 
must  address  liability  responsibility, 
emergency  resfHDnse.  and  security. 

(7)  Will  not  authorize  civil  aircraft  use 
of  Air  Force  ramps  located  on  civil 
airfields. 

Note:  This  section  does  not  apply  to  use  of 
aero  club  facilities  located  on  Air  Force  land 
at  civil  airports,  or  civil  aircraft  chartered  by 
US  military  departments  and  authorized  use 
of  terminal  facilities  and  ground  handling 
ser\'ices  on  the  Air  Force  ramp.  Only  the  DD 
Form  2400,  Civil  Aircraft  Certificate'  of 
Insurance,  and  DD  Form  2402.  Civil  Aircraft 
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Hold  Hannless  Agreement,  are  required  for 
use  of  Air  Force  ramps. 

(b)  Civil  aircraft  operators  must: 

(1)  Have  an  approved  DD  Form  2401. 
Civil  Aircraft  Landing  Permit,  before 
operating  at  Air  Force  airfields,  except 
fo''  emergency  use  and  as  indicated  in 
paragraphs  (d)(2)  and  (d)(2)  (iii)(E)  of 
this  section,  and  §  855.6.  and 
§855.13(b)(l)(ii). 

(2)  Ensure  that  pavement  load-bearing 
capacity  will  support  the  aircraft  to  be 
operated  at  the  Air  Force  airfield. 

(3)  Have  aircraft  equipped  with 
operating  two-way  radio  equipment  to 
obtain  landing  clearance  from  the  air 
traffic  control  tower. 

(4)  Obtain  final  approval  for  landing 
from  the  installation  commander  or  a 
designated  representative  (normally 
base  operations)  at  least  24  hours  prior 
to  arrival. 

(5)  Not  assume  that  the  landing 
clearance  granted  by  an  air  traffic 
control  tower  facility  is  a  substitute  for 
either  the  approved  civil  aircraft  landing 
permit  or  approval  from  the  installation 
commander  or  a  designated 
representative  (normally  base 
operations). 

(6)  Obtain  required  diplomatic  or 
overflight  clearance  before  operating  in 
foreign  airspace. 

(7)  Pay  applicable  costs  and  fees. 

(8)  File  a  flight  plan  before  departing 
the  Air  Force  airfield. 

(c)  The  installation  commander  or  a 
designated  representative: 

(1)  Exercises  administrative  and 
security  control  over  both  the  aircraft 
and  passengers  while  on  the 
installation. 

(2)  May  require  civil  users  to  delay, 
reschedule,  or  reroute  aircraft  arrivals  or 
departures  to  preclude  interference  with 
military  activities. 

(3)  Cooperates  with  customs, 
immigration,  health,  and  other  public 
authorities  in  connection  with  civil 
aircraft  arrival  and  departure. 

(d)  Decision  Authority:  The  authority 
to  grant  civil  aircraft  use  of  Air  Force 
airfields  is  vested  in: 

(1)  Directorate  of  Operations,  Bases 
and  Units  Division,  Civil  Aviation 
Branch  (HQ  USAF/XOOBC).  HQ  USAF/ 
XOOBC  may  act  on  any  request  for  civil 
aircraft  use  of  an  Air  Force  airfield. 
Decision  authority  for  the  following  will 
not  be  delegated  below  HQ  USAF: 

(i)  Use  of  multiple  Air  Force  airfields 
except  as  designated  in  paragraph  (d)(2) 
of  this  section. 

(ii)  Those  designated  as  2  under 
Approval  Authority  in  Table  1. 

(iii)  Any  unusual  or  unique  purpose 
of  use  not  specifically  addressed  in  this 
part. 


(2)  Major  Command,  Field  Operating 
Agency.  Direct  Reporting  Unit,  or 
Installation  Commander.  With  the 
exception  of  those  uses  specifically 
delegated  to  another  decision  authority, 
major  commands  (MAJCOMs).  field 
operating  agencies  (FOAs),  direct 
reporting  units  (ORUs)  and  installation 
commanders  or  designated 
representatives  have  the  authority  to 
approve  or  disapprove  civil  aircraft 
landing  permit  applications  (DD  Forms 
2400.  Civil  Aircraft  Certificate  of 
Insurance;  2401;  Civil  Aircraft  Landing 
Permit,  and  2402.  Civil  Aircraft  Hold 
Harmless  Agreement)  at  airfields  for 
which  they  hold  oversight 
responsibilities.  Additionally,  for 
expeditious  handling  of  short  notice 
requests,  they  may  grant  requests  for 
one-time,  official  government  business 
flights  that  are  in  the  best  interest  of  the 
US  Government  and  do  not  violate  other 
provisions  of  this  part.  As  a  minimum, 
for  one-time  flights  authorized  under 
this  section,  the  aircraft  owner  or 
operator  must  provide  the  decision 
authority  with  insurance  verification 
and  a  completed  DD  Form  2402  before 
the  aircraft  operates  into  the  Air  Force 
airfield.  Air  Force  authority  to  approve 
civil  aircraft  use  of  Air  Force  airfields 
on  foreign  soil  may  be  limited. 
Commanders  outside  the  US  must  be 
familiar  with  base  rights  agreements  or 
other  international  agreements  that  may 
render  inapplicable,  in  part  or  in  whole, 
provisions  of  this  part.  Decision 
authority  is  delegated  for  specific 
purposes  of  use  and/or  locations  as 
follows: 

(i)  Commander.  611th  Air  Operations 
Group  (AOG).  The  Commander,  611th 
AOG  or  a  designated  representative  may 
approve  commercial  charters,  on  a  case- 
by-case  basis,  at  all  Air  Force  airfields 
in  Alaska,  except  Eielson  and  Elmendorf 
AFBs,  if  the  purpose  of  the  charter  is  to 
transport  goods  and/or  materials,  such 
as  an  electric  generator  or  construction 
materials  for  a  conununity  center,  for 
the  benefit  of  remote  communities  that 
do  not  have  adequate  civil  airports. 

(ii)  Commander.  Air  Mobility 
Command  (AMC).  The  Commander, 
AMC  or  a  designated  representative  may 
approve  permits  that  grant  landing 
ri^ts  at  Air  Force  airfields  worldwide 
in  support  of  AMC  contracts. 

(iii)  US  Defense  Attache  Office 
(USDAO).  The  USDAO,  acting  on  behalf 
of  HQ  USAF/XOOBC.  may  grant  a 
request  for  one-time  landing  rights  at  an 
Air  Force  airfield  provided: 

(A)  The  request  is  for  official 
government  business  of  either  the  US  or 
the  country  to  which  the  USDAO  is 
accredited. 


(B)  The  Air  Force  airfield  is  located 
vrithin  the  country  to  which  the  USDAO 
is  accredited. 

(C)  Approval  will  not  violate  any 
agreement  with  the  host  country. 

(D)  The  installation  commander 
concurs. 

(E)  The  USDAO  has  a  properly 
completed  DD  Form  2402  on  file  and 
has  verified  that  the  insurance  coverage 
meets  the  requirements  of  Table  2. 
before  the  aircraft  operates  into  the  Air 
Force  airfield. 

§  855.6    Aircraft  exempt  from  ttie 
requirement  for  a  civil  aircraft  landing 
permit 

(a)  Any  aircraft  owned  by: 

(1)  Any  other  US  Government  agency. 

(2)  US  Air  Force  aero  clubs 
established  as  prescribed  in  AFI  34-117, 
Air  Force  Aero  Club  Program,  and 
AFMAN  3-132.  Air  Force  Aero  Club 
Operations'. 

Note:  This  includes  aircraft  owned  by 
individuals  but  leased  by  an  Air  Force  aero 

club. 

(3)  Aero  clubs  of  other  US  military 
services. 

Note:  This  includes  aircraft  owned  by 
individuals  but  leased  by  Army  or  Navy  aero 
clubs. 

(4)  A  US  state,  coimty.  municipality, 
or  other  political  subdivision,  when 
operating  to  support  official  business  at 
any  level  of  government. 

(b)  Any  civil  aircraft  under: 

(1)  Lease  or  contractual  agreement  for 
exclusive  US  Government  use  on  a  long- 
term  basis  and  operated  on  official 
business  by  or  for  a  US  Government 
agency;  for  example,  the  Federal 
Aviation  Administration  (FAA), 
Department  of  the  Interior,  or 
Department  of  Energy- 
Note:  The  government  must  hold  liability 

responsibility  for  all  damages  or  injury 
associated  with  operation  of  the  aircraft. 

(2)  Lease  or  contractual  agreement  to 
the  Air  Force  for  Air  Force  Civil  Air 
Patrol  (CAP)  liaison  purposes  and 
operated  by  an  Air  Force  CAP  liaison 
officer  on  official  Air  Force  business. 

(3)  CAP  control  for  a  specific  mission 
directed  by  the  Air  Force. 

(4)  Coast  Guard  control  for  a  specific 
mission  directed  by  the  Coast  Guard. 

Note:  For  identification  purposes,  the 
aircraft  will  be  marked  with  a  sticker  near  the 
port  side  door  identifying  it  as  a  Coast  Guard 
Auxiliary  aircraft.  The  pilot  will  always  be  in 
uniform  and  normally  have  a  copy  of  a  Coast 
Guard  Auxiliary  Patrol  Order.  If  t.he  aircraft 


'  Copies  of  the  publications  are  available,  at  cost, 
from  the  National  Technical  Information  Service, 
US.  Department  of  Commerce,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


is  operating  under  "verbal  orders  of  the 
commander,"  the  pilot  can  provide  the 
telephone  number  of  the  cognizant  Coast 
Guard  commander. 

(5)  Contractual  agreement  to  any  US, 
state,  or  local  government  agency  in 
support  of  operations  involving  safety  of 
life  or  property  as  a  result  of  a  disaster. 

(6)  Government  furnished  property  or 
bailment  contract  for  use  by  a 
contractor,  provided  the  federal,  state, 
or  local  government  has  retained 
liability  responsibilities. 

(7)  Civil  aircraft  transporting  critically 
ill  or  injured  individuals  or  transplant 
organs  to  or  from  an  Air  Force 
installHtion. 

(8)  Historic  aircraft  being  delivered  for 
Air  Force  museum  exhibits  imder  the 
provisions  of  AFI  84-103,  Museum 
System.^ 

§855.7    Conditions  for  use  of  Air  Force 
airfields. 

The  Air  Force  authorizes  use  of  its 
airfields  for  a  specific  purpose  by  a 
named  individual  or  company.  The 
authorization  cannot  be  transferred  to  a 
second  or  third  party  and  does  not 
extend  to  use  for  other  purposes.  An 
approved  landing  permit  does  not 
obligate  the  Air  Force  to  provide 
supplies,  equipment,  or  faciUties  other 
than  the  landing,  taxiing,  and  parking 
areas.  The  aircraft  crew  and  passengers 
are  only  authorized  activities  at  the 
installation  directly  related  to  the 
purpose  for  which  use  is  granted.  All 
users  are  expected  to  submit  their 
application  (DD  Forms  2400.  2401.  and 
2402)  at  least  30  days  before  intended 
use  and,  except  for  use  as  a  weather 
alternate,  CIL\F  alternate,  or  emergency 
landing  site,  must  contact  the 
appropriate  installation  commander  or  a 
designated  representative  for  final 
landing  approval  at  least  24  hours 
before  arrival.  Failure  to  comply  with 
either  time  limit  may  result  in  denied 
landing  rights. 

§  855.8    Application  procedures. 

To  allow  time  for  processing,  the 
application  (DD  Forms  2400,  2401,  and 
2402)  and  a  self-addressed,  stamped 
envelope  should  be  submitted  at  least 
30  days  before  the  date  of  the  first 
intended  landing.  The  verification 
required  for  each  purpose  of  use  must 
be  included  with  the  application.  The 
larae  of  the  user  must  be  the  same  on 
all  forms.  Original,  hand  scribed 
signatiu^s,  not  facsimile  elements,  are 
required  on  all  forms.  Landing  Permit 
Application  Instructions  are  at 
Attachment  3.  The  user  is  responsible 
for  reviewing  this  part  and  accurately 


^See  footnote  1  to  §855.6. 


completing  the  forms  before  submitting 
ihem  to  the  approving  authority. 

§855.9    Permit  renewal. 

When  a  landing  permit  expires,  DD 
Forms  2400  and  2401  must  be 
resubmitted  for  continued  use  of  Air 
Force  airfields. 

Note:  Corporations  must  resubmit  the  DD 
Form  2402  every  five  years. 

§855.10    Purpose  of  use. 

The  purposes  of  use  normally 
associated  with  civil  aircraft  operations 
at  Air  Force  airfields  are  listed  in  Table 
1 .  Requests  for  use  for  purposes  other 
than  those  listed  will  be  considered  and 
may  be  approved  if  warranted  by  unique 
circumstances.  A  separate  DD  Form 
2401  is  required  for  each  purpose  of  use. 
(Users  can  have  multiple  DD  Forms 
2401  that  are  covered  by  a  single  DD 
Form  2400  and  DD  Form  2402.) 

§855.11    Insurance  requirements. 

Applicants  must  provide  proof  of 
third-party  liability  insurance  on  a  DD 
Form  2400,  with  the  amounts  stated  in 
U.S.  dollars.  The  pohcy  number, 
effective  date,  and  expiration  date  are 
required.  The  statement  "until 
canceled"  may  be  used  in  lieu  of  a 
specific  expiration  date.  The  geographic 
coverage  must  include  the  area  where 
the  Air  Force  airfield  of  proposed  use  is 
located.  If  several  aircraft  or  aircraft 
types  are  included  under  the  same 
policy,  a  statement  such  as  "all  aircraft 
owned,"  "all  aircraft  owned  and/or 
operated."  "all  non-owned  aircraft,"  or 
"all  aircraft  operated,"  may  be  used  in 
Ueu  of  aircraft  registration  numbers.  To 
meet  the  insurance  requirements,  either 
split  limit  coverage  for  bodily  injury 
(individuals  outside  the  aircraft), 
property  damage,  and  passengers,  or  a 
single  limit  coverage  is  required.  The 
coverage  will  be  at  the  expense  of  the 
user  with  an  insurance  company 
acceptable  to  the  Air  Force.  Coverage 
must  be  current  during  the  period  the 
Air  Forc»  airfield  will  be  used.  The 
liability  required  is  computed  on  the 
basis  of  aircraft  maximum  gross  takeoff 
weight  (MGTOW)  and  passenger  or 
cargo  configuration.  Minimum  coverage 
will  not  be  less  than  the  amount 
indicated  in  Table  2. 

(a)  Any  insurance  presented  as  a 
single  limit  of  liability  or  a  combination 
of  primary  and  excess  coverage  will  be 
an  amount  equal  to  or  greater  than  the 
each  accident  minimums  indicated  in 
Table  2  for  bodily  injury  (individuals 
outside  the  aircraft),  property  damage, 
and  passengers. 

(b)  The  policy  will  specifically 
provide  that: 


(1)  The  insurer  waives  any  right  of 
subrogation  it  may  have  against  the  U.S. 
by  reason  of  any  payment  made  under 
the  pohcy  for  injury,  death,  or  property 
damage  that  might  arise,  out  of  or  in 
connection  with  the  insured's  use  of  any 
Air  Force  airfield. 

(2)  The  insurance  afforded  by  the 
pohcy  applies  to  the  liabihty  assumed 
by  the  insured  under  DD  Form  2402. 

(3)  If  the  insiu-er  or  the  insured 
cancels  or  reduces  the  amount  of 
insurance  afforded  under  the  listed 
pohcy  before  the  expiration  date 
indicated  on  DD  Form  2400,  the  insurer 
will  send  written  notice  of  policy 
cancellation  or  coverage  reduction  to 
the  Air  Force  approving  authority  at 
least  30  days  before  the  effective  date  of 
the  cancellation  or  reduction.  The 
pohcy  must  state  that  any  cancellation 
or  reduction  will  not  be  effective  until 
at  least  30  days  after  such  notice  is  sent. 

§  855.1 2    Processing  a  permit  application. 

Upon  receipt  of  an  application  (DD 
Forms  2400,  2401,  and  2402)  for  use  of 
an  Air  Force  airfield,  the  decision 
authority: 

(a)  Determines  the  availability  of  the 
airfield  and  its  capability  to 
accommodate  the  purpose  of  use 
requested. 

(b)  Determines  the  validity  of  the 
request  and  ensures  all  entries  on  DD 
Forms  2400,  2401.  and  2402  are  in 
conformance  with  this  part. 

(c)  Approves  DD  Form  2401  (with 
conditions  or  limitations  noted)  by 
completing  all  items  in  Section  II— For 
Use  by  Approving  Authority  as  follows: 

(1)  Period  of  Use  (Block  7):  The 
"From"  date  will  be  either  the  first  day 
of  approved  use  or  the  first  day  of 
insurance  coverage.  The  "From"  date 
cannot  precede  the  first  day  of 
insurance  coverage  shown  on  the  DD 
Form  2400.  The  "Thru"  date  is 
determined  by  the  insurance  expiration 
date  and/or  the  purpose  of  use.  For 
example,  the  period  of  use  for 
participants  in  an  Air  Force  open  house 
will  be  determined  by  both  insurance 
coverage  and  open  house  dates.  The 
permit  would  be  issued  only  for  the 
duration  of  the  open  house  but  must  not 
precede  or  exceed  the  dates  of  insurance 
coverage.  Many  insurance  policies 
terminate  at  noon  on  the  expiration 
date.  Therefore,  if  the  insiu-ance 
expiration  is  used  to  determine  the 
permit  expiration  date,  the  landing 
permit  will  expire  one  day  before  the 
insiu-ance  expiration  date  shown  on  the 
DD  Form  2400.  If  the  insurance 
expiration  date  either  exceeds  2  years  or 
is  indefinite  (for  example,  "until 
canceled"),  the  landing  permit  will 
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expire  2  years  &om  the  issue  date  or 
first  day  of  coverage. 

(2)  Frequency  of  Use  (Block  8)  is 
normally  "as  required"  but  may  be  more 
specific,  such  as  "one  time." 

(3)  kientification  Number  (Block  9): 
Installation  commanders  or  a  designated 
representative  assign  a  permit  number 
comprised  of  the  last  three  letters  of  the 
installation's  bitemational  Civil 
Aviation  Organization  identifier  code, 
the  last  two  digits  of  the  calendar  year, 

a  number  sequentially  assigned,  and  the 
letter  suffix  that  indicates  the  purpose  of 
use  (Table  1);  for  example,  ADW  95- 
OlC.  MAJCOMs.  FOAs,  DRUs.  and 
USDAOs  use  a  three-position 
organization  abbreviation,  such  as  AMC 
95-02K. 

(4)  DD  Form  2400  (Dated  and  Filed) 
(Block  11a):  This  block  should  contain 
the  date  from  Block  1  (Date  Issued)  on 
the  DD  Form  2400  and  the  identification 
of  the  unit  or  base  where  the  form  was 
approved;  i.e.,  30  March  1995.  HQ 
USAF/XOOBC. 

(5)  DD  Form  2402  (Dated  and  Filed) 
(Block  lib):  This  block  should  contain 
the  date  from  Block  4  (Date  Signed)  on 
the  DD  Form  2402  and  the  identification 
of  the  unit  or  base  where  the  form  was 
approved;  i.e.,  30  March  1995,  HQ 
USAF/XOOBC. 

(6)  SA-ALC/SFR.  1014  Andrews 
Road.  Building  1621.  Kelly  AFB  TX 
78241-5603  publishes  the  list  of 
companies  authorized  to  purchase  Air 
Force  fuel  on  credit.  Block  12  should  be 
marked  "yes"  only  if  the  permit  holder's 
name  appears  on  the  SA-ALC  list. 

(7)  Landing  Fees.  Block  13,  should  be 
marked  as  indicated  in  Table  1. 

(8)  Permit  Amendments:  New  entries 
or  revisions  to  an  approved  DD  Form 
2401  may  be  made  only  by  or  with  the 
consent  of  the  approving  authority. 

(d)  Provides  tne  applicant  with 
written  disapproval  if: 

(1)  Use  will  interfere  with  operations, 
security,  or  safety. 

(2)  Adequate  civil  facilities  are 
collocated. 

(3)  Purpose  of  use  is  net  official 
government  business  and  adequate  civil 
facilities  are  available  in  the  proximity 
of  the  requested  Air  Force  airfield. 

(4)  Use  will  constitute  competition 
with  civil  airports  or  air  carriers. 

(5)  AppHcant  has  not  fully  complied 
with  this  part. 

(e)  Distributes  the  approved  DD  Form 
2401  before  the  first  intended  landing, 
when  possible,  as  follows: 

(1)  Retains  original. 

(2)  Returns  two  copies  to  the  user. 

(3)  Provides  a  copv  to  HQ  USAF/ 
XOOBC.  NOTE:  HQ  USAF/XOOBC  will 
provide  a  computer  report  of  current 
landing  permits  to  the  MAJCOMs, 
FOAs.  DRUs.  and  installations. 


§855.13    Civil  fty^ns. 

(a)  Civil  aircraft  operators  may  be 
invited  to  a  specified  Air  Force  airfield 
for: 

(1)  A  base  open  house  to  perform  or 
provide  a  static  display. 

(2)  A  flying  safety  seminar. 

(b)  Civil  fly-in  procedures: 

(1)  The  installation  commander  or  a 
designated  representative: 

(i)  Requests  approval  from  the 
MAJCOM,  FOA,  or  DRU  with  an 
information  copy  to  HQ  USAF/XOOBC/ 
XOOO  and  SAF/PAC. 

(ii)  Ensures  that  DD  Form  2402  is 
completed  by  each  user. 

Note:  DD  Foi  ,tis  2400  and  2401  are  not 
required  for  fly-in  participants  if  Hying 
activity  consists  of  a  single  landing  and 
takeoff  with  no  spectators  other  than 
flightline  or  other  f>ersonnel  required  to 
support  the  aircraft  operations. 

(2)  The  MAJCOM.  FOA.  or  DRU 
ensures  HQ  USAF/XOOBC/XOOO  and 
SAF/PAC  are  advised  of  the  approval  or 
disapproval  for  the  fly-in. 

(3)  Aerial  performance  by  civil  aircraft 
requires  MAJCOM  or  FOA  approval  and 
an  approved  landing  permit  as  specified 
in  AFI  35-201,  Community  Relations.' 
Regardless  of  the  aircraft's  historic 
military  significance,  DD  Forms  2460, 
2401.  and  2402  must  be  submitted  and 
approved  before  the  performance.  The 
permit  can  be  approved  at  MAJCOM. 
FOA,  DRU,  or  installation  level.  Use 
will  be  authorized  only  for  the  period  of 
the  event.  Fly-in  procedures  do  not 
apply  to  aircraft  transporting  passengers 
(revenue  or  non-revenue)  or 
demonstration  flights  associated  with 
marketing  a  product. 

§855.14    Unauttiorlzed  landings. 

(a)  Unauthorized  landing  procedures. 
The  installation  commander  or  a 
designated  representative  will  identify 
an  unauthorized  landing  as  either  an 
emergency  landing,  an  inadvertent 
landing,  or  an  intentional  landing.  An 
unauthorized  landing  may  be 
designated  as  inadvertent  or  intentional 
whether  or  not  the  operator  has 
knowledge  of  the  provisions  of  this  part, 
and  whether  or  not  the  operator  filed  a 
flight  plan  identifying  the  installation  as 
a  destination.  Aircraft  must  depart  the 
installation  as  soon  as  practical.  On  all 
unauthorized  landings,  the  installation 
commander  or  a  designated 
representative: 

(1)  Informs  the  operator  of  Subpart  B 
procedures  and  the  requirement  for 
notifying  the  Federal  Aviation 
Administration  (FAA)  as  specified  in 
Section  6  of  the  FAA  Airman's 
Information  Manual. 


(2)  Notifies  the  Federal  Aviation 
FUght  Standards  District  Office  (FSDO) 
by  telephone  or  telefax,  followed  by 
written  notification  using  FAA  Form 
8020-9.  8020-11,  or  8020-17.  as 
appropriate.  A  copy  of  the  written 
notification  must  be  provided  to  HQ 
USAF/XOOBC. 

(3)  Ensures  the  operator  completes  a 
DD  Form  2402,  and  collects  applicable 
charges.  (In  some  instances,  it  may  be 
necessary  to  arrange  to  bill  the  user  for 
the  appropriate  charges.)  DD  Form  2402 
need  not  be  completed  for  commercial 
carriers  if  it  is  known  that  the  form  is 
already  on  file  at  HQ  USAF/XOOBC. 

(4)  In  a  foreign  country,  notifi'^s  the 
local  US  Defense  Attache  Office 
(USDAO)  by  telephone  or  telefeix  and, 
where  applicable,  the  appropriate 
USDAO  in  the  country  of  aircraft 
registry,  followed  by  written  notification 
with  an  information  copy  to  HQ  USAF/ 
XOOBC  and  the  civil  aviation  authority 
of  the  country  or  countries  concerned. 

(b)  Emergency  landings.  Any  aircraft 
operator  who  experiences  an  inflight 
emergency  may  land  at  any  Air  Force 
airfield  without  prior  authorization 
(approved  DD  Form  2401  and  24  hours 
prior  notice).  An  inflight  emergency  is 
defined  as  a  situation  that  makes 
continued  flight  hazardous. 

(1)  The  Air  Force  will  use  any  method 
or  means  to  clear  an  aircraft  or  wreckage 
from  the  runway  to  preclude 
interference  with  essential  military 
operations  after  coordinating  with  the 
FSDO  and  National  Transportation 
Safety  Board.  Removal  efforts  will 
minimize  damage  to  the  aircraft  or 
wreckage;  however,  military  or  other 
operational  factors  may  be  overriding. 

(2)  An  operator  makmg  an  emergency 
landing: 

(i)  Is  not  charged  a  landing  fee. 

(ii)  Pays  all  costs  for  labor,  material, 
parts,  use  of  equipment  and  tools,  and 
so  forth,  to  include,  but  not  limited  to: 

(A)  Spreading  foam  on  the  runway. 

(B)  Damage  to  rvmway,  lighting,  and 
navigation  aids. 

(C)  Rescue,  crash,  and  fire  control 
services. 

(D)  Movement  and  storage  of  aircraft. 

(E)  Performance  of  minor 
maintenance. 

(F)  Fuel  or  oil  (AFM  67-1,  vol  1.  part 
three,  chapter  1,  Air  Force  Stock  Fund 
and  DPSC  Assigned  Item  Procedures).* 

(c)  Inadvertent  unauthorized 
landings.  (1)  The  installation 
commander  or  a  designated 
representative  may  determine  a  landing 
to  be  inadvertent  if  the  aircraft  operator: 

(i)  Landed  due  to  flight  disorientation, 
(ii)  Mistook  the  Air  Force  airfield  for 
a  civil  airport. 


^  See  footnote  1  to  §  8.55.6. 


'See  footnote  1  to  §  8S5.6. 


(2)  Normal  landing  fees  must  be 
charged  and  an  unauthorized  landing 
fee  may  be  assessed  to  compensate  the 
goverrmient  for  the  added  time,  effort, 
and  risk  involved  in  the  inadvertent 
landing.  Only  the  imauthorized  landing 
fee  may  be  waived  by  the  installation 
commander  or  a  designated 
representative  if,  after  interviewing  the 
pilot-in-command  and  appropriate 
government  personnel,  it  is  determined 
that  flying  safety  was  not  significantly 
impaired.  The  pilot-in-command  may 
appeal  the  imposition  of  an 
unauthorized  landing  fee  for  an 
inadvertent  landing  to  the  MAJCOM, 
FOA.  or  DRU  whose  decision  will  be 
final.  A  subsequent  inadvertent  landing 
will  be  processed  as  an  intentional 
unauthorized  landing. 

(d)  Intentional  unauthorized  landings. 
(1)  The  installation  commander  may 
categorize  an  unauthorized  landing  as 
intentional  when  there  is  unequivocal 
evidence  that  the  pilot  deliberately: 

(i)  Landed  without  an  approved  DD 
Form  2401  on  board  the  aircraft. 

(ii)  Landed  for  a  purpose  not 
approved  on  the  DD  Form  2401. 

(iii)  Operated  an  aircraft  not  of  a 
model  or  registration  number  on  the 
approved  DD  Form  2401. 

(iv)  Did  not  request  or  obtain  the 
required  final  approval  from  the 
installation  commander  or  a  designated 
representative  at  least  24  hours  before 
aircraft  arrival. 

(v)  Did  not  obtain  landing  clearance 
from  the  air  traffic  control  tower. 

(vi)  Landed  with  an  expired  DD  Form 
2401. 

(vii)  Obtained  landing  authorization 
through  fraudulent  methods,  or 

(viii)  Landed  after  having  been  denied 
a  request  to  land  from  any  Air  Force 
authority,  including  the  control  tower. 

(2)  Normal  landing  fees  and  an 
unauthorized  landing  fee  must  be 
charged.  Intentional  unauthorized 
landings  increase  reporting,  processing, 
and  staffing  costs;  therefore,  the 
unauthorized  landing  fee  for  paragraph 
(d)(l)(i)  through  (d)(l)(vi)  of  this  section 
will  be  increased  by  100  percent.  The 
unauthorized  landing  fee  will  be 
increased  200  percent  for  paragraph 
(d)(l)(vii)  and  (d)(l)(viii)  of  this  section. 

(3)  Intentional  unauthorized  landings 
may  be  prosecuted  as  a  criminal 
trespass,  especially  if  a  debarment  letter 
has  been  issued.  Repeated  intentional 
imauthorized  landings  prejudice  the 
user's  FAA  operating  authority  and 
jeopardize  future  use  of  Air  Force 
airfields. 

§855.15    Detaining  an  aircraft 

(a)  An  installation  commander  in  the 
United  States,  its  territories,  or  its 


possessions  may  choose  to  detain  an 
aircraft  for  an  intentional  unauthorized 
landine  until: 

(1)  The  unauthorized  landing  has 
been  reported  to  the  FAA,  HQ  USAF/ 
XOOBC,  and  the  appropriate  US 
Attorney. 

(2)  All  applicable  charges  have  been 
paid. 

(b)  If  the  installation  commander 
wishes  to  release  the  aircraft  before  the 
investigation  is  completed,  he  or  she 
must  obtain  bond,  promissory  note,  or 
other  security  for  payment  of  the  highest 
charge  that  may  be  assessed. 

(c)  The  pilot  and  passengers  will  not 
be  detained  longer  than  is  necessary  for 
identification,  although  they  may  be 
permitted  to  remain  in  a  lounge  or  other 
waiting  area  on  the  base  at  their  request 
for  such  period  as  the  installation 
commander  may  determine  (normally 
not  to  exceed  close  of  business  hours  at 
the  home  office  of  the  entity  owning  the 
aircraft,  if  the  operator  does  not  own  the 
aircraft).  No  person,  solely  due  to  an 
intentional  unauthorized  landing,  will 
be  detained  involuntarily  after 
identification  is  complete  without 
coordination  from  the  appropriate  US 
Attorney,  the  MAJCOM,  FOA,  or  DRU, 
and  HQ  USAF/XOOBC. 

§  855. 16    Landing,  partcing,  and  storage 
fees. 

(a)  All  fees  are  normally  due  and 
collectible  at  the  time  of  use  of  the  Air 
Force  airfield.  The  DD  Form  1131,  Cash 
Collection  Voucher,  is  used  to  deposit 
the  fees  with  the  base  accounting  and 
finance  officer.  In  some  instances,  it 
may  be  necessary  to  bill  the  user  for 
charges  incurred.  Landing,  parking,  and 
storage  fees  (Tables  3  and  4)  are 
determined  by  aircraft  maximimi  gross 
takeoff  weight  (MGTOW).  The 
installation  commander  or  a  designated 
representative  may  permit  parking  and 
storage  on  a  nonexclusive,  temporary,  or 
intermittent  basis,  when  compatible 
with  military  requirements.  The  time 
that  an  aircraft  spends  on  an  installation 
is  at  the  discretion  of  the  installation 
commander  or  a  designated 
representative  but  should  be  linked  to 
the  purpose  of  use  authorized.  At  those 
locations  where  there  are  Air  Force  aero 
clubs,  parking  and  storage  privileges 
may  be  permitted  in  the  area  designated 
for  aero  club  use  without  regard  for  the 
purpose  of  use  authorized,  if  consistent 
with  aero  club  policies.  Any  such 
permission  may  be  revoked  upon  notice, 
based  on  military  needs  and  the 
installation  commander's  discretion. 

(b)  Landing  fees  are  not  charged  when 
the  aircraft  is  operating  in  support  of 
official  govenmient  business  or  for  any 
purpose,  the  cost  of  which  is  subject  to 


reimbursement  by  the  US  Government. 
Parking  and  Storage  Fees  (Table  4)  are 
charged  if  an  aircraft  must  remain 
beyond  the  period  necessary  to  conduct 
official  government  business  and  for  all 
non-official  government  business 
operations. 

§  855. 1 7    Aviation  fuel  and  oil  purchases. 

When  a  user  quafifies  under  the 
provisions  of  AFM  67-1,  vol  1,  part 
three,  chapter  1,  Air  Force  Stock  Fund 
and  DPSC  Assigned  Item  Procedures.' 
purchase  of  Air  Force  fuel  and  oil  may 
be  made  on  a  cash  or  credit  basis.  An 
application  for  credit  authority  can  be 
filed  by  submitting  an  Authorized 
Credit  Letter  to  SA-ALC/SFRL.  1014 
Andrews  Road,  Building  1621,  Kelly 
AFB  TX  78241-5603. 

§855.18    Supply  and  service  charges. 

Supplies  and  services  furnished  to  a 
user  will  be  charged  for  as  prescribed  in 
AFM  67-1,  volume  1,  part  one,  chapter 
10,  section  N,  Basic  Air  Force  Supply 
Procedures,  and  AFR  177-102, 
paragraph  28.24,  Commercial 
Transactions  at  Base  Level.*  A  personal 
check  with  appropriate  identification, 
cashier's  check,  money  order,  or  cash 
are  acceptable  means  of  payment. 
Charges  for  handling  foreign  military 
sales  cargo  are  prescribed  in  AFR  170- 
3,  Financial  Management  and 
Accounting  for  Security  Assistance  and 
International  Programs.'' 

Subpart  C— Agreements  for  Civil 
Aircraft  Use  of  Air  Force  Airfields 

§855.19    Joint-use  agreements. 

An  agreement  between  the  Air  Force 
and  a  local  government  agency  is 
required  before  a  community  can 
establish  a  public  airport  on  an  Air 
Force  airfield. 

(a)  Joint  use  of  an  Air  Force  airfield 
vrill  be  considered  only  if  there  will  be 
no  cost  to  the  Air  Force  and  no 
compromise  of  mission  capability, 
security,  readiness,  safety,  or  qualitv  of 
life.  Fiirther,  only  proposals  submitted 
by  authorized  representatives  of  local 
government  agencies  eligible  to  sponsor 
a  public  airport  will  be  given  the 
comprehensive  evaluation  required  to 
conclude  a  joint  use  agreement.  All 
reviewing  levels  will  consider  and 
evaluate  such  requests  on  an  individual 
basis. 

fb)  Generally,  the  Air  Force  is  willing 
to  consider  joint  use  at  an  airfield  if  it 
does  not  have  pilot  training,  nuclear 
storage,  or  a  primary  mission  that 
requires  a  high  level  of  security.  Civil 


'  See  footnote  1  to  §  855.6. 
*See  footnote  1  to  §  855.6. 
'See  footnote  1  to  §855.6. 
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operations  must,  begin  within  5  years  of 
the  effective  date  of  an  agreement. 
Operational  considerations  will  be 
based  on  the  premise  that  military 
aircraft  will  receive  priority  handling 
(except  in  emergencies),  if  traffic  must 
be  adjusted  or  resequenced.  The  Air 
Force  normally  will  not  consider 
]>ersonnel  increases  solely  to  support 
civil  operations  but,  if  accommodated, 
all  costs  must  be  fully  reimbursed  by  the 
joint-use  sponsor.  The  Air  Force  will 
not  provide  personnel  to  install, 
operate,  maintain,  alter,  or  relocate 
navigation  equipment  or  aircraft 
arresting  systems  for  the  sole  use  of  civil 
aviation.  Changes  in  equipment  or 
systems  to  support  the  civil  operations 
must  be  funded  by  the  joint-use 
sponsor.  The  Air  Force  must  approve 
siting,  design,  and  construction  of  the 
civil  facilities. 

§  855.20    Procedures  for  sponsor. 

To  initiate  consideration  for  joint  use 
of  an  Air  Force  airfield,  a  formal 
proposal  must  be  submitted  to  the 
installation  commander  by  a  local 
government  agency  eligible  to  sponsor  a 
public  airport.  The  proposal  must 
include: 

(a)  Type  of  operation. 

(b)  Type  and  number  of  aircraft  to  be 
located  on  or  operating  at  the  airfield. 

(c)  An  esdmate  of  the  number  of 
annual  operations  for  the  first  5  years. 

§  8SSJ2^    Air  Force  procedures. 

(a)  Upon  receipt  of  a  joint-use 
proposal,  the  installation  commander, 
VN-ithout  precommitment  or  comment, 
will  send  the  documents  to  the  Air 
Force  Representative  (AFREP)  ^t  the 
Federal  Aviation  Administration  (FAA) 
Regional  Office  within  the  geographical 
area  where  the  installation  is  located. 
AFI  13-201,  Air  Force  Airspace 
Management,*  lists  the  AFREPs  and 
their  addresses.  The  installation 
commander  must  provide  an 
information  copy  of  the  proposal  to  HQ 
USAF/XOOBC,  1480  Air  Force 
Pentagon,  Washington  DC  20330-1480. 

(b)  The  AFREP  provides  comments  to 
the  installation  commander  on  airspace, 
air  traffic  control,  and  other  related 
areas,  and  informs  local  FAA  personnel 
of  the  proposal  for  joint  use. 

(c)  The  installation,  the  numbered  Air 
Force,  and  the  major  command 
(MAJCOM)  will  then  evaluate  the 
proposal.  The  MAJCOM  will  send  the 
comments  and  recommendations  from 
all  reviewing  officials  to  HQ  USAF/ 
XOOBC. 

(d)  Factors  considered  in  evaluating 
joint  use  include,  but  are  not  limited  to: 


"See  footnote  1  to  §855.6. 


(1)  Impact  on  current  and 
programmed  military  activities  at  the 
installation. 

(2)  CompatibiUty  of  proposed  civil 
aviation  operations  with  present  and 
planned  miUtary  operations. 

(3)  Compatibility  of  communications 
systems. 

(4)  Instrument  capability  of  crew  and 
aircraft. 

(5)  Runway  and  taxiway 
configuration.  (Installations  with  single 
runways  normally  will  not  be 
considered  for  joint  use.) 

(6)  Security.  The  possibility  for 
sabotage,  terrorism,  and  vandalism 
increases  with  joint  use;  therefore,  joint 
use  will  not  be  considered: 

(i)  If  military  and  civil  aircraft  would 
be  collocated  in  hangars  or  on  ramps. 

(li)  If  access  to  the  civil  aviation 
facilities  would  require  routine  transit 
through  the  base. 

(7)  Fire,  crash,  and  rescue 
requirements. 

(8)  Availability  of  public  airports  to 
accommodate  the  current  and  future  air 
transportation  needs  of  the  community 
through  construction  or  expansion. 

(9)  Availability  of  land  for  civil 
airport  complex.  NOTE:  The  majority  of 
land  required  for  a  terminal  and  other 
support  facilities  must  be  located 
outside  the  installation  perimeter  or  at 

a  site  that  will  allow  maximum 
separation  of  military  and  civil 
activities.  If  the  community  does  not 
already  own  the  needed  land,  it  must  be 
acquired  at  no  expense  to  the  Air  Force. 
The  Air  Force  may  make  real  property 
that  is  not  presently  needed,  but  not 
excess,  available  by  lease  under  10 
U.S.C  2667.  An  application  for  lease  of 
Air  Force  real  property  must  be 
processed  through  the  chain  of 
command  to  the  Air  Force  Real  Estate 
Agency,  172  Luke  Avenue,  Suite  104, 
Building  5683,  Boiling  AFB  DC  20332- 
5113,  as  prescribed  in  AFI  32-9003, 
Granting  Temporary  Use  of  Air  Force 
Real  Property."  All  real  property 
outleases  require  payment  of  fair  market 
consideration  and  normally  are 
processed  through  the  Corps  of 
Engineers.  The  General  Services 
Administration  must  be  contacted 
regarding  availability  of  excess  or 
surplus  Federal  real  property  and  an 
application  submitted  through  FAA  for 
an  airport  use  public  benefit  transfer 
under  49  U.S.C.  47151-47153. 

(10)  Sponsor's  resources  to  pay  a 
proportionate  share  of  costs  for  nmway 
operation  and  maintenance  and  other 
jointly  used  facilities  or  otherwise 
provide  compensation  that  is  of  direct 
benefit  to  the  Government. 


"See  footnote  1  to  §855.6. 


(e)  When  the  Air  Force  determines 
that  joint  use  may  be  compatible  with 
its  defense  mission,  the  envirorunental 
impact  analysis  process  must  be 
completed  before  a  final  decision  can  be 
made.  The  Air  Force  will  act  as  lead 
agency  for  the  preparation  of  the 
environmental  analysis  (32  CFR  part 
989,  Environmental  Impact  Analysis 
Process).  The  local  government  agency 
representatives,  working  in  coordination 
with  Air  Force  persormel  at  the 
installation  and  other  concerned  local  oi 
Federal  officials,  must  identify  the 
proposed  action,  develop  conceptual 
alternatives,  and  provide  planning, 
socioeconomic,  and  environmental 
information  as  specified  by  the 
appropriate  MAJCOM  and  HQ  USAF/ 
CEVP.  The  information  must  be 
complete  and  accurate  in  order  to  serve 
as  a  basis  for  the  preparation  of  the  Air 
Force  envirorunental  documents.  All 
costs  associated  with  the  environmental 
studies  required  to  complete  the 
environmental  impact  analysis  process 
must  be  paid  by  the  joint  use  sponsor. 
Information  on  environmental  analysis 
requirements  is  available  from  HQ 
USAF/CEVP,  1260  Air  Force  Pentagon, 
Washington  DC  20330-1260. 

(f)  HQ  USAF/XOOBC  can  begin 
negotiating  a  joint-use  agreement  after 
the  environmental  impact  analysis 
process  is  completed.  The  agreement 
must  be  concluded  on  behalf  of  the  Air 
Force  by  SAF/MII  as  the  approval 
authority  for  use  of  Air  Force  real 
property  for  periods  exceeding  5  years. 
The  joint-use  agreement  will  state  the 
extent  to  which  the  provisions  of 
Subpart  B  of  this  part.  Civil  Aircraft 
Landing  Permits,  apply  to  civil  aircraft 
operations. 

(1)  Joint-use  agreements  are  tailored  to 
accommodate  the  needs  of  the 
community  and  minimize  the  impact  on 
the  defense  mission.  Although  each 
agreement  is  unique,  attachment  4  of 
this  part  provides  basic  terms  that  are 
frequently  included  in  such  agreements. 

(2)  Agreements  for  joint  use  at  Air 
Force  airfields  on  foreign  soil  are  subject 
to  the  requirements  of  AFI  51-701, 
Negotiating,  Concluding,  Reporting,  and 
Maintaining  International  Agreements. '<» 

(g)  HQ  USAF/XOOBC  and  SAF/MII 
approval  is  required  to  amend  existing 
joint  use  agreements.  The  evaluation 
and  decision  processes  followed  in 
concluding  an  initial  joint-use  proposal 
must  be  used  to  amend  existing  joint- 
use  agreements. 

§  855.22    Other  agreements. 

(a)  Temporary  use  of  Air  Force 
runways  occasionally  is  needed  for 


'"See  footnote  1  to  §855.6. 


extended  periods  when  a  local  civil 
airport  is  unavailable  or  to 
accommodate  special  events  or  projects. 
Such  use  requires  agreement  between 
the  Air  Force  and  the  local  airport 
authority  or  other  equivalent 
responsible  entity. 


(b)  The  local  proponent  and  Air  Force 
personnel  should  draft  and  submit  an 
agreement  to  the  MAJCOM  Director  for 
Operations,  or  equivalent  level,  for 
review  and  comment.  The  agreement 
must  address  all  responsibilities  for 
handling  aircraft,  cargo,  and  passengers. 


and  hold  the  Air  Force  harmless  of  all 
liabilities.  The  agreement  will  not 
exceed  3  years.  Although  each 
agreement  will  be  unique,  attachment  5 
of  this  part  provides  one  example  The 
draft  agreement,  with  all  comments  and 
recommendations,  must  be  sent  to  HQ 
USAF/XOOBC  for  final  approval 


Table  1  .—Purpose  of  Use/Verification/Approval  Authority/Fees 


Purpose  of  use 


Contractor  or  sutx:ontractor  (A).  A  US  or  foreign  contrac- 
tor or  sutxontractor,  operating  corporate,  personal,  or 
leased  aircraft  in  conjunction  with  fulfilling  the  terms  of 
a  government  contract. 

Note:  Potential  contractors  may  not  land  at  Air  Force 
airfields  to  pursue  or  present  an  unsolicited  proposal 
for  procurement  of  govemment  business.  One  time  au- 
thorization can  t»e  provided  when  an  authorized  US 
Government  representative  verifies  that  ttie  potential 
contractor  has  been  specifically  invited  for  a  sales 
presentation  or  to  discuss  their  product. 

Demonstration  (B).  Aircraft,  aircraft  with  components  in- 
stalled, or  aircraft  transporting  components  or  equip- 
ment operating  to  demonstrate  or  display  a  product  to 
US  Government  representatives  with  procurement  or 
certification  responsibilities.  (Authority  granted  under 
this  section  does  not  include  aerobatic  denxinstra- 
tions.). 

Aerial  performance  (BB).  Aircraft  perlorming  aerotjatics 
and  or  fly-bys  at  Air  Force  airfields. 

Active  duty  US  military  and  other  US  uniformed  service 
members  entitled  to  military  identification  cards  (in- 
cludes members  of  the  US  Public  Health  Service. 
Coast  Guard,  and  National  Oceanic  and  Atmospheric 
Administration)  (C).  Service  memtiers.  operating  their 
own  aircraft,  leased  aircraft,  or  other  available  aircraft 
for  official  duty  travel  (temporary  duty,  permanent 
change  of  station,  etc.)  or  for  private,  non  revenue 
flights. 

Reserve  Forces  (D).  Memt)ers  of  the  US  Resen/e  Forces 
(including  Reserve  Officer  Training  Corps  and  National 
Guard)  operating  their  own  aircraft,  leased  aircraft,  or 
other  available  aircraft  to  fulfill  their  official  duty  con> 
mitment  at  the  installation  where  their  unit  is  assigned 
and  other  installations  for  temporary  duty  assignments. 

Dependents  of  active  duty  US  military  personnel,  other 
US  uniformed  service  personnel.  (CC).  or  US  Reserve 
Forces  personnel  (DD).  DeperxJents  operating  their 
own  aircraft,  leased  aircraft,  or  other  available  aircraft 
in  conjunction  with  activities  related  to  entitlements  as 
a  deperxjent  of  a  uniformed  service  member. 

US  Govemment  civil  service  employees  (E).  Civilian  errv 
ployees  of  the  US  Govemment  operating  their  own  air- 
craft, leased  aircraft,  or  other  available  airaaft  for  offi- 
cial govemment  txisiness  travel. 

Retired  US  military  members  arxJ  other  retired  US  uni- 
formed service  members  with  a  military  identification 
card  authorizing  use  of  the  commissary,  base  ex- 
change, and  or  military  nDedical  facilities  (G).  Retired 
Service  memt)ers,  operating  their  own  aircraft,  leased 
aircraft,  or  other  available  aircraft  in  conjunction  with 
activities  related  to  retirement  entitlements  authorized 
by  law  or  regulation. 

Dependents  of  retired  US  military  personnel  and  other 
retired  US  uniformed  service  personnel  (GG).  Depend- 
ents of  retired  Service  members  operating  their  own 
aircraft,  leased  aircraft,  or  other  avaHabie  aircraft  in 
conjunction  with  activities  related  to  entitlements  au- 
ttx>rized  t)y  law  or  regulation  as  a  dependent  of  a  re- 
tired Service  member. 


Verification 


Current  government  contract  numbers;  the  Air  Force  air- 
fields required  for  each  contract,  a  brief  description  of 
the  work  to  be  performed;  and  the  name,  telephone 
numt)er,  and  address  of  the  government  contracting 
officer  must  be  provided  on  the  DD  Form  2401  or  a 
continuation  sheet. 


Demonstration  or  display  must  be  a  contractual  require- 
n>ent  or  presented  at  the  request  of  an  authorized  US 
Govemment  representative.  The  name,  address,  and 
telephone  number  of  the  requesting  government  rejy 
resentatlve  or  contracting  officer  and  contract  number 
must  be  included  on  the  DD  Form  2401. 

Approval  of  fMJCOM,  FOA,  or  DRU  and  FAA  as  spe6- 

fied  in  AFI  35-201 ,  Community  Relations. 
Social  security  number  in  block  1  on  DD  Form  2401  


Approval' 
authority 


Endorsement  from  memtier's  commander  that  validates 
military  status  and  requirement  for  use  of  Air  Force 
airfields  listed  on  the  DD  Form  2401.  The  endorse- 
ment may  be  included  on  the  DD  Form  2401  or  pro- 
vided separately  by  letter.  When  appropriate,  travel  or- 
ders must  be  on  board  the  aircraft. 

Military  kjentification  card  numtjer  and  expiration  date 
and  a  letter  of  endorsement  from  sponsor. 


Supen/isor-s  endorsement  in  block  4  of  the  DD  Form 
2401.  Individual  must  have  a  copy  of  current  travel  or- 
ders or  other  official  travel  certification  availat)le  for 
verification  if  requested  by  an  airfiekJ  manager  or  a 
designated  representative. 

Copy  of  retirement  orders  on  tile  with  the  approving  au- 
thority. 


Military  identification  card  number  and  expiration  date, 
sponsor's  retirement  orders,  and  letter  of  endorsement 
from  sponsor. 


Fees 


No 


No 


No 
No 


No 


No 


(^ 


No 


No 


UMI 
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Purpose  of  use 


Cix-il  Air  Patroi  (CAP)  (H).  CAP  members  operating  per- 
sonal or  CAP  aircraft  for  official  CAP  activities. 

Aero  club  members  (I).  Individuals  operating  their  own 
aircraft  at  the  Air  Force  airfield  where  they  hold  active 
aero  dub  membefship. 

Weattier  alternate  (J).  An  Air  Force  airfield  identified  on 
a  scheduled  air  carrier's  flight  plan  as  an  alternate  air- 
port as  prescribed  by  Federal  Aviation  Regulations 
(FARs)  or  equivalent  foreign  government  regulations. 
The  airfield  can  only  be  used  if  weather  conditior»  de- 
velop wtnle  the  aircraft  is  in  Right  ttut  preclude  larxling 
at  the  original  destination.  Aircraft  may  rK>t  be  dis- 
patched from  the  point  of  departure  to  an  Air  Force 
airfield  designated  as  an  approved  weather  alternate. 

NOTE:  Only  those  airfields  identified  on  ttie  list  at  Attach- 
ment 2  are  available  for  use  as  weather  alternates. 

Air  Mobility  Command  (AMC)  contract  or  cfiarter  (K).  An 
air  carrier  transporting  passengers  or  cargo  under  the 
terms  of  an  AMC  contract.  (Landing  permits  for  this 
purpose  are  processed  by  HO  AMC/XOKA,  402  Scott 
Drive.  Unit  3A1.  Scott  AFB  IL  62225-5302.). 

GRAF  alternate  (KK).  An  Air  Force  airfield  used  as  an  al- 
ternate airport  by  air  carriers  that  have  contracted  to 
provide  aircraft  for  the  Civil  Reserve  Air  Fleet  (CRAF). 

US  Governnnent  contract  or  ctiarter  operator  (L).  An  air 
earner  transporting  passengers  or  cargo  for  a  US  Gov- 
errwnent  department  or  agerx:y  other  than  US  military 
departments. 


Contractor  or  subcontractor  charter  (M).  Aircraft  char- 
tered by  a  US  or  foreign  contractor  or  subcontractor  to 
transport  personnel  or  cargo  in  support  of  a  current 
government  contract. 


OOO  ctarter  (N).  Aircraft  transporting  passengers  or 
cargo  within  the  United  States  for  the  military  depart- 
ments to  accommodate  transportation  requirenrients 
that  do  not  exceed  90  days. 


Med<a  (F).  Aircraft  transporting  representatives  of  the 
media  for  the  purpose  of  gatheririg  information  atxxjt  a 
US  Government  operation  or  event  (Except  for  the 
White  House  Press  Corps,  use  will  be  considered  on  a 
case-by-case  t>asis.  For  example,  authorization  is  war- 
ranted if  ottier  forms  of  transportation  preclude  meet- 
ing a  production  deadline  or  such  use  is  in  the  best  irv 
terest  of  tt^e  US  Government.  DD  Forms  2400  and 
2402  should  be  on  file  with  HO  USAF/XOOBC  to  en- 
sure  prompt  telephone   approval   for   validated  re- 

•  quests.) 

Commercial  aircraft  certification  testing  required  by  the 
FARs  that  does  rwt  involve  use  of  Air  Force  testing 
hardware  (P). 


Verification 


Endorsement  of  the  application  by  HQ  CAP-USAF/XOO, 
105  South  HanseH  Street.  Maxwell  AFB  AL  36112- 
6332. 

Memtiership  validation  by  the  aero  club  noanager  on  the 
DD  Form  2401. 

Certification  of  scheduled  air  carrier  status,  such  as  the 
US  Department  of  Transportation  Fitness  Certificate. 


International  flights  must  have  an  AMC  Form  8,  Civil  Air- 
craft Certificate,  on  tx>ard  the  aircraft  Domestic  flights 
must  have  either  a  Certificate  of  QUICK-TRANS 
(Navy),  a  Certificate  of  Courier  Service  Operations 
(AMC).  or  a  Certificate  of  Intra-Alaska  Operations 
(AMC)  on  board  ttie  aircraft. 

Participant  in  ttie  CRAF  program  and  authorized  t)y  con- 
tract. 

The  chartering  agency  and  name,  address,  and  tele- 
phone number  of  the  government  official  procuring  the 
transportation  nKJSt  be  listed  in  block  4  of  the  DD 
Form  2401.  An  official  government  document,  such  as 
an  SF  11 69,  US  GovemnDent  Transportation  Request, 
must  be  on  board  ttie  aircraft  to  sut>stantiate  that  the 
flight  is  operating  for  a  US  Government  department  or 
agency. 

The  contractor  or  subcontractor  must  provide  written  val- 
idation to  ttie  decision  auttiority  that  ttie  charter  opera- 
tor will  be  operating  on  their  befialf  in  fulfilling  the 
terms  of  a  government  contract,  to  include  current 
government  contract  numbers  and  contract  titles  or 
tirief  description  of  the  worV  to  be  performed;  the  Air 
Force  airfields  required  for  use,  and  the  name,  tele- 
phone number,  arid  address  of  the  government  corv 
tracting  officer. 

Military  Air  Transportation  Agreement  (MATA)  approved 
by  tile  Military  Transportation  Management  Command 
(MTMC)  (this  includes  survey  and  approval  by  HQ 
AMC/XOB.  402  Scott  Drive.  Suite  132.  Scott  AFB  IL 
62225-5363).  An  SF  1169  or  SF  1103.  US  Govern- 
ment Bill  of  Lading,  must  be  on  board  the  aircraft  to 
validate  the  operation  is  for  the  military  depiartments 
as  specified  in  AFJI  24-211.  Defense  Traffic  Manage- 
ment Regulation.  (Passenger  charters  ananged  t>y  the 
MTMC  are  assigned  a  commercial  air  movement 
(CAM)  or  civil  air  freight  movement  numt>er  each  time 
a  trip  is  awarded.  Installations  will  normally  be  notified 
by  message  at  least  24  hours  before  a  pending  CAM.) 

Except  for  White  House  Press  Corps  charters,  concur- 
rence of  ttie  installation  commander,  base  operations 
officer,  and  public  affairs  officer. 


Application  nnust  cite  the  applicable  FAR.  describe  the 
test,  and  include  the  name  and  telephone  number  of 
the  FAA  certification  officer. 


Approval* 
authority 


Fees 


No. 
No. 
Yes. 


No. 


Yes. 
No. 


No. 


No. 


l>4ote1. 


Yes. 


TABLE  1.— Purpose  of  UseA/erification/Approval  Authority/Fees— Continued 


Purpose  of  use 


Commercial  development  testing  at  Air  Force  flight  test 
facilities  (Q). 


Commercial  charter  operations  (R).  Aircraft  transporting 
passengers  or  cargo  tor  hire  for  other  than  US  military 
departments. 

NOTE:  Federal  Aviation  Administration  (FAA)  certification 
is  required  for  airfields  used  by  carriers  certified  under 
FAR,  Part  121  (passenger  aircraft  that  exceed  30  pas- 
senger seats).  HQ  USAF/XOOBC  will  request  that 
FAA  issue  an  airport  operating  certificate  under  FAR, 
Part  1 39.  as  necessary.  Exceptions  to  the  requirement 
for  certification  are  Air  Force  airfields  used  for: 

a.  Emergencies. 

b.  Weather  alternates. 

c.  Air  taxi  operations  under  FAR,  Part  135.  Note: 
This  is  currently  under  review.  Anticipate  a  change 
that  will  eliminate  the  air  taxi  exemption. 

d.  ."^ir  carrier  operations  In  support  of  contract  flights 
exclusively  for  the  US  military  departments. 

Commercial  air  crew  training  flights  (S).  Aircraft  operated 
by  commercial  air  carrier  crews  for  the  purpose  of 
maintaining  required  proficiency. 

Private,  non-revenue-producing  flights  (T).  Aircraft  oper- 
ating for  a  variety  of  reasons,  such  as  transporting  in- 
dividuals to  meet  with  government  representatives  or 
participate  In  govemment  sponsored  ceremonies  and 
similar  events.  At  specified  locations,  the  purpose  of 
use  may  be  to  gain  access  to  collocated  private  sector 
facilities  as  authorized  by  lease,  agreement,  or  corv 
tract. 

Provisional  airfield  (U).  An  Air  Force  airfield  used  by  civil 
aircraft  when  the  local  civil  airport  is  temporarily  un- 
available, or  by  a  commercial  air  carrier  operating  at  a 
specific  remote  location  to  provide  commercial  air 
transportation  for  local  military  members  under  the 
provisions  of  a  lease  or  other  legal  Instrument. 

Foreign  govemment  charter  (V).  Aircraft  chartered  by  a 
foreign  government  to  transport  passengers  or  cargo. 

Flights  transporting  foreign  military  sales  (FMS)  material 
(W).  (Hazardous,  oversized,  or  classifled  cargo  only  ) 


Certified  flight  record  attempts  (X).  Aircraft  operating  to 
estat)llsh  a  new  aviation  record. 


Verification 


Copy  of  letter  from  HQ  AFMC/DOR,  4225  Logistics  Ave- 
nue, Suite  2,  Wright  Patterson  AFB  OH  45433-5714, 
validating  approval  and  compliance  with  AFI  99-101 ! 
Development,  Test,  and  Evaluation. 

Unavailability  of: 

a.  a  suitable  civil  airport, 

b.  aircraft  that  could  operate  into  the  local  civil  airport,  or 

c.  other  modes  of  transportation  that  would  reasonably 
satisfy  the  transportation  requirement. 


Memorandum  of  Understanding  approved  by  HQ  USAF/ 
XOOBC  that  estatilishes  conditions  and  responsibil- 
ities In  conducting  the  training  flights. 

The  verification  will  vary  with  the  purpose  for  use.  For 
example,  when  use  Is  requested  In  conjunction  with 
events  such  as  meetings  or  ceremonies,  the  applicant 
must  provide  the  name  and  telephone  number  of  the 
government  project  officer. 


Memorandum  of  Understanding,  Letter  of  Agreement,  or 
lease  that  establishes  responsit>ilities  and  conditions 
for  use. 


Application  must  Include  name  and  telephone  number  of 
the  foreign  govemment  representative  responsitHe  for 
handling  the  charter  arrangements. 

FMS  case  number,  requisition  numbers,  delivery  term 
code  and  information  as  specified  below: 

a.  Description  of  cargo  (nomenclature  and  or  proper 
shipping  name).  The  description  of  hazardous  cargo 
must  include  the  Department  of  Transportation  exemp- 
tion number,  hazard  class,  number  of  pieces,  and  net 
explosive  weight. 

b.  Name,  address,  and  telephone  numtier  of  Individual  at 
Air  Force  base  that  is  coordinating  cargo  handling  and 
or  other  required  terminal  services. 

c.  Cargo  to  be  loaded  or  off  loaded  must  be  equipped 
with  sufficient  cargo  pallets  and  or  fiedown  materials 
to  facilitate  handling.  Compatible  463L  pallets  and  nets 
will  be  exchanged  on  a  one-for-one  tiasis  for  service- 
able units.  Nonstandard  pallets  and  nets  cannot  be  ex- 
Changed:  however,  they  will  be  used  to  buildup  cargo 
loads  after  arrival  of  the  aircraft.  Aircraft  arriving  with- 
out sufficient  cargo  loading  and  tiedown  devices  must 
be  floor  loaded  and  the  aircraft  crew  will  be  respon- 
sible for  purchasing  the  necessary  ropes,  chains,  and 
so  forth. 

d.  US  Government  FMS  case  management  agency  to 
which  costs  for  services  rendered  are  chargeable. 

e.  Name,  address,  and  telephone  numtjer  of  freight  for- 
warder. 

f  Name,  address,  and  telephone  number  of  shipper. 

Documentation  that  will  validate  National  Aeronautic  As- 
sociation or  Federation  Aeronauttque  Internationale 
sanction  of  the  record  attempt. 


Approval* 
authority 


Fees 


Yes. 


Yes. 


Yes. 

Note  2. 


Yes. 


Note  3. 


Note  3. 


Yes. 


SI« 


UMI 
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Table  i.— Purpose  of  useA/erification/Approval  Authority/Fees— Continued 


Purpose  of  use 


Political  candidates  (Y).  (Fof  security  reasons  onty)  Air- 
craft either  owned  or  chartered  explicitly  for  a  Presi- 
dential or  Vice  Presidential  carxjidate,  inckxjing  rwt 
nwre  than  one  accompanying  overflow  aircraft  for  the 
candidate's  staff  and  press  corps.  Candidate  must  be 
a  Presidential  or  Vice  Presidential  candidate  who  is 
being  furnished  protection  by  the  US  Secret  Service. 
Aircraft  clearance  is  predicated  on  the  Presidential  or 
Vice  Presidential  candidate  t>eing  aboard  one  of  the 
aircraft  (either  on  arrival  or  departure).  Normal  landing 
fees  will  be  chafed.  To  avoid  conflict  with  US  statutes 
and  Air  Force  operational  requirements,  and  to  accom- 
modate expeditious  handling  of  aircraft  and  pas- 
sengers, the  installation  commander  will; 

a.  Provide  minimum  official  welcoming  party. 

b.  Not  provide  special  facilities. 

c.  Not  pernmt  political  rallies  or  speeches  on  the  in- 
stallation. 

d.  Not  provide  official  transportation  to  unauthorized 
personnel,  such  as  the  press  or  local  populace. 

Aircraft  eitfier  owned  or  personally  chartered  for  trans- 
portation of  the  President  Vice  President,  a  past 
President  of  the  United  States,  Ifie  head  of  any  US 
federal  department  or  agency,  or  a  member  of  the 
Congress  (Z). 


Verification 


The  Secret  Service  must  confirm  ttiat  use  has  tseen  re- 
quested in  support  of  its  security  responsibilities. 


Use  by  other  than  the  President  or  Vice  President  must 
be  for  official  government  txjsiness.  Ail  requests  will 
be  coordinated  with  the  Office  of  Legislative  Liaison 
(SAF/LL)  as  prescribed  in  AFI  90-401 .  Air  Force  Rela- 
tions with  Congress. 


Approval* 
authority 


Fees 


Yes. 


No. 


•APPROVING  AUTHORITY. 

1  «  Can  be  approved  at  all  levels. 

2  =  HO  USAF/XOOBC. 

3  =  HO  AMC/XOKA. 

4  =  Except  as  specifically  delegated  in  §§  855.5(d)(2)  and  855.5(d)(2)(iii).  must  be  approved  by  HQ  USAF/XOOBC. 

5  =  Except  as  specifically  delegated  in  §855.5(d)(2)(i),  must  be  approved  by  HQ  USAFiOCOOBC. 

6  =  Policy  concerning  private  aircraft  use  of  aero  club  facilities  varies  from  base  to  t>ase,  primarily  due  to  space  limitations  and  military  mission 
requirements.  Therefore,  applications  for  use  of  aero  dub  facilities  must  be  processed  at  base  level. 

Note  1 ;  Landing  fees  are  charged  for  White  House  Press  Corps  flights.  Landing  fees  are  not  charged  if  the  Air  Force  has  invited  media  cov- 
erage of  specific  events. 
Note  2:  Landing  fees  are  charged  if  flight  is  not  operating  in  support  of  official  government  tJusiness. 
Note  3:  Landing  fees  are  charged  unless  US  Government  charters  have  reciprocal  privileges  in  the  foreign  country. 

Table  2.— Aircraft  Liability  Coverage  Requirements' 


Aircraft  maximum  gross  takeoff 
weight  {MGiOy^) 

Coverage  for 

Bodily  injury 

Property 
damage 

Passenger 

12.500  pounds  and  under  

Each  Person 

SI  00.000 
3300,000 

S1 00.000 
SI  .000.000 

SI  00.000. 

Each  Accident  

3100,000 

S1 00.000  multiplied  by  the  number 

of  passenger  seats. 
3100  000 

Each  Person 

More  than  12.500  pounds    . 

Each  Accident  _ 

31.000.000 

Si 00,000  multiplied  by  75%  multi- 
plied by  the  number  of  passenger 
seats. 

Table  3.— Landing  Fees 


Aircraft  maximum  gross 
takeolt  weight  (MGIOW) 

Normal  fee 

Unauthor- 
ized fee 

Intentional  fee 

Minimum 
fee 

United 
States,  ter- 
ritories, 
and  pos- 
sessions 

Overseas 

SI. 50  per  1.000  lbs 

MGTOW  or  fraction 

thereof. 
S1.70  per  1.000  lbs 

MGTOW  or  fraction 

thereof. 

320.00 

S25.00 

X 

X 

Up  to  and  incuding  12.500 

3100.00 

■ 

X 
X 

X 

lbs. 
12.501  to  40,000  lbs 

3300.00 

X 
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Table 3— Landing  Fees— Continued 


Aircraft  maximum  moss 
takeoff  weight  (MGTOW) 


Over  40,000  lbs 


Normal  fee 


Unauthor- 
ized fee 


S600.00 


Intentional  fee 


Increase  unautfx>nzed  fee 
by  100%  or  200%. 


Minimum 
fee 


United 
States,  ter- 
ritories, 
and  pos- 
sessions 


Overseas 


Table  4.— Parking  and  Storage  Fees 


Fee  per  aircraft  for  each  24-hour  period  or  less 


31.00  per  100,000  lbs  MGTOW  or  fraction  thereof 
$2.00  per  100.000  lbs  MGTOW  or  fraction  thereof 


Minimum 
fee 


S20.C0 
S20.C0 


Cfwrge  begins 


6  flours  after  landing 
Imniediately 


Ramp 


Hangar 


Attachment  1  to  Part  855 — Definitions 

Aircraft.  Any  contrivance  now  known  or 
hereafter  invented,  used,  or  designated  for 
navigation  of  or  flight  in  navigable  airspace 
as  defined  in  the  Federal  Aviation  Act. 

Airfield.  An  area  prepared  for  the  • 
accommodation  (including  any  buildings, 
installations,  and  equipment),  landing,  and 
take-off  of  aircraft. 

Authorized  Credit  letter.  A  letter  of 
agreement  that  qualified  operators  must  file 
with  the  Air  Force  to  purchase  Air  Force 
aviation  fuel  and  oil  on  a  credit  basis  under 
the  provisions  of  AFM  67-1.  vol  1,  part  three, 
chapter  1.  Air  Force  Stock  Fund  and  DPSC 
Assigned  Item  Procedures. 

Civil  Aircraft.  Any  United  States  or 
foreign-registered  aircraft  owned  by  non- 
governmental entities,  and  foreign 
government-owned  aircraft  that  are  operated 
for  commercial  purposes. 

Civil  Aviation.  All  civil  aircraft  of  any 
national  registry,  including: 

— Commercial  Aviation.  Civil  aircraft  that 

transport  passengers  or  cargo  for  hire. 
— General  Aviation.  Civil  aircraft  that  do  not 

transport  passengers  or  cargo  for  hire. 

Civil  Reserve  Air  Fleet  (CRAF).  US 
registered  aircraft,  certificated  under  FAR 
Part  121,  obligated  by  contract  to  provide 
aircraft  and  crews  to  the  Department  of 
Defense  (EXDD)  during  contingencies  or  war. 

DD  Form  2400,  Civil  Aircraft  Certificate  of 
Insurance.  A  certificate  that  shows  the 
amount  of  third-party  liability  insurance 
carried  by  the  user  and  assures  the  United 
States  Government  of  advance  notice  if 
chafiges  in  coverage  occur. 

DD  Form  2401,  Civil  Aircraft  Landing 
Permit.  A  license  which,  when  validated  by 
an  Air  Force  approving  authority,  authorizes 
the  civil  aircraft  owner  or  operator  to  use  Air 
Force  airfields. 

DD  Form  2402,  Civil  Aircraft  Hold 
Harmless  Agreement.  An  agreement, 
completed  by  the  user,  which  releases  the 
United  States  Government  from  all  liabilities 
incurred  in  connection  with  civil  aircraft  use 
of  Air  Force  airfields. 

Government  Aircraft.  Aircraft  owned, 
operated,  or  controlled  for  exclusive,  long- 
term  use  by  any  department  or  agency  of 
either  the  United  States  or  a  foreign 
government;  and  aircraft  owned  by  any 


United  States  state,  county,  municipality  or 
other  political  subdivision;  or  any  aircraft  for 
which  a  government  has  the  liability 
responsibility.  In  the  context  of  this  Part,  it 
includes  foreign  registered  aircraft,  which  are 
normally  commercially  operated,  that  have 
been  wholly  chartered  for  use  by  foreign 
government  heads  of  state  for  official  state 
visits. 

Government  Furnished  or  Bailed  Aircraft. 
US  Government-owned  aircraft  provided  to  a 
government  contractor  for  use  in  conjunction 
with  a  specific  contractual  requirement. 

Installation  Commander.  The  individual 
responsible  for  all  operations  performed  by 
an  installation. 

Loaned  Aircraft.  US  Government-owned 
aircraft  made  available  for  use  by  another  US 
Government  agency.  This  does  not  include 
aircraft  leased  or  loaned  to  non-governmental 
entities.  Such  aircraft  will  be  considered  as 
civil  aircraft  for  purposes  of  this  part. 

Military  Aircraft.  Aircraft  used  exclusively 
in  the  military  services  of  the  US  or  a  foreign 
government  and  bearing  appropriate  military 
and  national  markings  or  carrying 
appropriate  identification. 

Official  Government  Business.  Activities 
that  support  or  serve  the  needs  of  US  federal 
agencies  located  at  or  in  the  immediate 
vicinity  of  an  Air  Force  installation, 
including  nonappropriated  fund  entities.  For 
elected  or  appointed  federal,  state,  and  local 
officeholders,  official  business  is  activity 
performed  in  fulfilling  duties  as  a  public 
official. 

Scheduled  Air  Carrier.  An  air  carrier  that 
holds  a  scheduled  air  carrier  certificate  and 
provides  scheduled  service  year  round 
between  two  or  more  points. 

Unauthorized  Landing.  A  landing  at  an  Air 
Force  airfield  by  a  civil  aircraft  without  prior 
authority  (approved  DD  Form  2401  and  24 
hours  prior  notice). 

User.  The  person,  corporation,  or  other 
responsible  entity  operating  civil  aircraft  at 
Air  Force  airfields. 

Attachment  2  to  Part  855— Weather 
Alternate  List  Air  Force  Airfields  Designated 
for  Weather  Alternate  use  by  Scheduled  Air 
Carriers 

Altus  AFB  OK 
Andersen  AFB  Guam 
Cannon  AFB  NM 


Dobbins  ARB  GA 

Dyess  AFB  TX 

Eareckson  AFS  AK* 

Eglin  AFB  FL 

Eielson  AFB  AK 

Ellsworth  AFB  SD 

Elmendorf  AFB  AK     , 

Fairchild  AFB  WA 

Grand  Forks  AFB  ND 

Hill  AFB  UT 

Howard  AFB  PN 

Kadena  AFB  OKINAWA 

Kelly  AFB  TX 

Kunsan  AFB  KOREA 

Langlev  AFB  VA 

Laughlin  AFB  TX 

Malmstrom  AFB  MT  .     ' 

McChord  AFB  WA 

McConnell  AFB  KS 

Minot  AFB  ND 

Mt  Home  AFB  ID 

Nellis  AFB  NV 

OfTutt  AFB  NE 

Osan  AFB  KOREA 

Plant  42.  Palmdale  CA 

Travis  AFB  CA 

Tyndall  AFB  FL 

Yokola  AFB  )apan 

•Formerly  Shemya  AFB 

Attachment  3  to  Part  855 — Landing  Permit 
Application  Instructions 

A3.1.  DD  Form  2400.  Civil  Aircraft 
Certificate  of  Insurance:  The  insurance 
company  or  its  authorized  agent  must 
complete  and  sign  the  DD  Form  2400. 
Corrections  to  the  form  made  using  a 
different  typewriter.  f>en.  or  whiteout  must 
be  initialed  by  the  signatory.  THE  FORM 
CANNOT  BE  COMPLETED  BY  THE 
AIRCRAFT  OWNER  OR  OPER.ATOR.  Upon 
expiration,  the  DD  Form  2400  must  be 
resubmitted  along  with  DD  Form  2401  for 
continued  use  of  Air  Force  airfields.  The  DD 
Form  2400  may  be  submitted  to  the  decision 
authorrtj^by  either  the  user  or  insurer. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0701-0050) 

A3. 1.1.  Block  1.  Date  Issued.  The  date  the 
DD  Form  2400  is  completed  by  the  signatory-. 

A3. 1.2.  Block  2a  and  2b,  Insurer  Name. 
Address.  The  name  and  address  of  the 
insurance  company. 
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A3.1.3.  Block  3a  and  3b.  Insiired  Name. 
Address.  The  name  and  address  of  the 
aircraft  o««rner  and  or  operator.  (The  name  of 
the  user  must  be  the  same  on  all  the  forms.) 

A3. 1.4.  Block  4a,  Policy  Nuraberfs).  The 
policy  number  must  be  provided.  Binder 
numbers  or  other  assigned  numbers  will  not 
be  a(5cepted  in  lieu  of  the  policy  number. 

A3. 1.5.  Block  4b.  Effective  Date.  The  first 
day  of  ciurent  insiirance  coverage. 

A3.1.6.  Block  4c.  Expiration  Date.  The  last 
day  of  curreot  insurance  coverage.  The  DD 
Form  2400  is  valid  until  one  day  before  the 
insurance  expiration  date.  A  DD  Form  2400 
with  the  statement  "until  canceled,"  in  lieu 
of  a  speciflc  expiration  date,  is  valid  for  two 
years  from  the  issue  date. 

A3. 1.7.  Block  5,  AirtTafi  Liability  Coverage. 
The  amount  of  split  limit  coverage.  All  boxes 
in  block  5  must  be  completed  to  specify  the 
coverage  for:  each  person  (top  line,  left  to 
right)  outside  the  aircraft  (bodily  injury)  and 
each  passenger;  and  the  total  coverage  per 
accident  (second  line,  left  to  right)  for: 
persons  outside  the  aircraft  (bodily  injury), 
property  damage,  and  passengers.  IF  BLOCK 
5  IS  USED.  BLOCK  6  SHOULD  NOT  BE 
USED.  Ail  coverages  must  be  stated  in  US 
dollars.  ALL  SEATS  THAT  CAN  BE  USED 
FOR  PASSENGERS  MUST  BE  INSURED.  See 
Table  2  for  required  minimum  coverage. 

A3. 1.8.  Block  6.  Single  Limit.  The 
maximum  amount  of  coverage  per  accident. 
IF  BLOCK  6  IS  USED,  BLOCK  5  SHOULD 
NOT  BE  USED.  The  minimum  coverage 
required  for  a  combined  single  Limit  is 
determined  by  adding  the  minimums 
specified  in  the  "each  accident"  line  of  Table 
2.  All  coverages  must  be  stated  in  US  dollars. 
ALL  SEATS  THAT  CAN  BE  USED  FOR 
PASSENGERS  MUST  BE  INSURED. 

A3. 1.9.  Block  7,  Excess  Liability.  The 
amount  of  coverage  which  exceeds  primary 
coverage.  All  coverages  must  be  stated  in  US 
dollars. 

A3. 1.10.  Block  8,  Provisions  of 
Amendments  or  Endorsements  of  Listed 
Policy(ies).  Any  modification  of  this  block  by 
the  insurer  or  insured  invalidates  the  DD 
Form  2400. 

A3. 1.11.  Block  9a.  Typed  Name  of  Insurer's 
Authorized  Representative.  Individual  must 
be  an  employee  of  the  insurance  company,  an 
agent  of  the  insurance  company,  or  an 
employee  of  an  insurance  broker. 

A3. 1.12.  Block  9b.  Signature.  The  form 
must  be  signed  in  blue  ink  so  that  hand 
scribed,  original  signatures  are  easy  to 
identify.  Signature  stamps  or  any  type  of 
facsimile  signature  cannot  be  accepted. 

A3.1.13.  Block  9c,  Title.  Self-explanatory 

A3. 1.14.  Block  9d.  Telephone  Number. 
Sel  f-explanatory . 

A3.1.15.  THE  REVERSE  OF  THE  FORM 
MAY  BE  USED  IF  ADDITIONAL  SPACE  IS 
REQUIRED. 

A3.2.  DD  Form  2401,  Civil  Aircraft 
Landing  Permit.  A  separate  DD  Form  2401 
must  be  submitted  for  each  purpose  of  use 
(Table  1).  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0701-0050). 

A3.2.1.  Block  la.  The  name  of  the  owner 
or  operator.  (The  name  of  the  user  must  be 
the  same  on  all  the  forms.) 


A3.2.2.  Block  lb.  This  block  should  only 
be  completed  if  the  applicant  is  a  subsidiary, 
division,  etc.  of  another  company. 

A3. 2. 3.  Block  Ic.  Business  or  home 
address,  whichever  is  applicable,  of 
applicant. 

A3.2.4.  Block  2.  List  the  airfields  where  the 
aircraft  will  be  operating.  The  statement 
"Any  US  Air  Force  Installation  Worldwide" 
is  acceptable  for  users  performing  AMC  and 
White  House  Press  Corps  charters.  "All  Air 
Force  airfields  in  the  CONUS"  is  acceptable, 
if  warranted  by  official  government  business, 
for  all  users. 

A3.2.5.  Block  3.  Self-explanatory.  (Users 
will  not  necessarily  be  denied  landing  rights 
if  pilots  are  not  instrument  rated  and 
current) 

A3. 2.6.  BId*  'f.  4.  Provide  a  brief  explanation 
of  purpose  for  use.  The  purposes  normally 
associated  with  use  of  Air  Force  airfields  are 
listed  in  Table  1.  if  use  for  other  purposes  is 
requested,  it  may  be  approved  if  warranted 
by  unique  circumstances.  (The  verification 
specified  for  each  purpose  of  use  must  be 
included  with  the  application.) 

A3.2.7.  Block  5.  EXCEPT  AS  NOTED  FOR 
BLOCK  5C.  ALL  ITEMS  MUST  BE 
COMPLETED. 

A3.2.8.  Block  5a  and  Block  5b.  Self- 
explanatory. 

A3.2.9.  Block  5c.  If  the  DD  Form  2400. 
Certificate  of  Insurance,  indicates  coverage 
for  "any  aircraft  of  the  listed  model  owned 
and  or  o|)erated."  the  same  statement  can  be 
used  in  block  5c  in  lieu  of  specific 
registration  numbers. 

A3. 2. 10.  Block  5d.  The  capacity  provided 
must  reflect  only  the  number  of  crew 
required  to  operate  the  aircraft.  The 
remaining  seats  are  considered  passenger 
seats. 

A3.2.11.  Block  5e.  Self-explanatory. 

A3.2.12.  Block  5d.  A  two-way  radio  is 
required.  Landing  rights  will  not  necessarily 
be  denied  for  lack  of  strobe  lights,  a 
transponder,  or  IFR  capabilities. 

A3.2.13.  Block  6a.  Self-explanatory. 

A3. 2.14.  Block  6b.  If  the  applicant  is  an 
individual,  this  block  should  not  be 
completed. 

A3. 2.15.  Block  6c.  This  block  should 
contain  a  daytime  telephone  number. 

A3.2.16.  Block  6d.  The  form  must  be 
signed  in  blue  ink  so  that  hand  scribed, 
original  signatures  are  easy  to  identify. 
Signature  stamps  or  any  type  of  facsimile 
signature  cannot  be  accepted. 

A3.2.17.  Block  6e.  Self-explanatory. 

A3.2.18.  THE  REVERSE  OF  THE  FORM 
MAY  BE  USED  IF  ADDITIONAL  SPACE  IS 
REQUIRED. 

BLOCKS  7  A  THROUGH  14C  ARE  NOT 
COMPLETED  BY  THE  APPLICANT 

A3.2.19.  Blocks  7a  and  7b.  The  expiration 
date  of  a  permit  is  determined  by  the 
insurance  expiration  date  or  the  purpose  of 
use.  For  example,  the  dates  of  an  air  show 
will  determine  the  expiration  date  of  a  permit 
approved  for  participation  in  the  air  show.  If 
the  insurance  expiration  is  used  to  determine 
the  permit  expiration  date,  the  landing 
permit  will  expire  one  day  before  the 
insurance  expiration  date  shown  on  the  DD 
Form  2400.  or  2  years  from  the  date  the 
permit  is  issued  when  the  insurance 


expiration  date  either  exceeds  2  years  or  is 
indefinite  (for  example,  "until  canceled"). 

A3.2.20.  APPROVED  PERMITS  CANNOT 
BE  CHANGED  WITHOUT  THE  CONSENT 
OF  THE  APPROVLNG  AUTHORITY. 

A3.2.21.  DD  FORMS  2400  AND  2401 
MUST  BE  RESUBMITTED  TO  RENEW  A 
LANDING  PERMIT.  (Corporations  must 
resubmit  the  DD  Form  2402  every  five  years.) 

A3.3.  DD  Form  2402.  Civil  Aircraft  Hold 
Harmless  Agreement.  A  form  submitted  and 
accepted  by  an  approving  authority  for  an 
individual  remains  valid  and  need  not  be 
resubmitted  to  the  same  approving  authority, 
unless  canceled  for  cause.  Forms  submitted 
by  comp>anies.  organizations,  associations, 
etc.  must  be  resubmitted  at  least  every  five 
years. 

(Approved  by  the  Office  of  Managem-nt  and 
Budget  under  control  number  0701-0050). 

A3.3.1.  Block  2a(l).  This  block  should 
contain  the  user's  name  if  the  applicant  is  a 
comp>any.  If  the  hold  harmless  agreement  is 
intended  to  cover  other  entities  of  a  parent 
company,  their  names  must  also  be  included 
in  this  block. 

A3.3.2.^lock  2a(2).  This  block  should 
contain  the  user's  address  if  the  applicant  is 
a  company. 

A3.3.3.  Block  2b(l).  This  block  should 
contain  the  name  of  the  individual  applying 
for  a  landing  pennit  or  the  name  of  a 
corporate  officer  that  is  authorized  to  legally 
bind  the  corporation  from  litigation  against 
the  Air  Force. 

A3.3.4.  Block  2b(2).  This  block  should 
contain  the  address  of  the  individual 
applying  for  a  landing  pennit.  A  company 
address  is  only  required  if  it  is  different  from 
the  address  in  block  2a(2). 

A3.3.5.  Block  2b(3).  The  form  must  be 
signed  in  blue  ink  so  that  hand  scribed, 
original  signatures  are  easy  to  identify. 
Signature  stamps  or  any  type  of  facsimile 
signature  cannot  be  accepted. 

A3.3.6.  Block  2b(4).  This  block  should  only 
be  completed  when  the  applicant  is  a 
company,  organization,  association,  etc. 

A3.3.7.  Block  3a(l).  If  the  applicant  is  a 
company,  organization,  association,  etc,  the 
form  must  be  completed  and  signed  by  the 
corporate  secretary  or  a  second  corporate 
officer  (other  than  the  officer  executing  DD 
Form  2402)  to  certify  the  signature  of  the  first 
officer.  As  necessary,  the  US  Air  Force  also 
may  require  that  the  form  be  authenticated  by 
an  appropriately  designated  third  official. 

A3.3.8.  Block  3a(2).  The  form  must  be 
signed  in  blue  ink  so  that  hand  scribed, 
original  signatures  are  easy  to  identify. 
Signature  stamps  or  any  type  of  facsimile 
signature  cannot  be  accepted. 

A3.3.9.  Block  3a(3).  Self-explanatory. 

A3.3.10.  Block  4.  Self-explanatory. 

Attachment  4  to  Part  835— Sample  Ioint4Jse 
Agreement 

|oint-Use  A^cement  Between  an  Airport 
Sponsor  and  the  United  States  Air  Force 

This  Joint  Use  Agreement  is  made  and 

entered  into  this day  of 

19 .  by  and  between 

the  Secretary  of  the  Air  Force,  for  and  on 
behalf  of  the  United  States  of  America  ("Air 
Force")  and  an  airptort  sponsor  ("Spionsor") 


a  public  body  eligible  to  sponsor  a  public 
airport 

Whereas,  the  Air  Force  owns  and  operates 
the  runways  and  associated  flight  facilities 
(collectively  "flying  &cilities")  located  at 
Warbucks  Air  Force  Base.  USA  ("WAFB"), 
and 

Whereas,  Sponsor  desires  to  use  the  flying 
facilities  at  WAFB  to  permit  operations  by 
general  aviation  aircraft  and  commercial  air 
carriers  (scheduled  and  nonscheduled) 
jointly  with  military'  aircraft;  and 

Whereas,  the  Air  Force  considers  that  this 
Agreement  will  be  in  the  public  interest,  and 
is  agreeable  to  joint  use  of  the  flying  facilities 
at  WAFB;  and 

Whereas,  this  Agreement  neither  addresses 
nor  commits  any  Air  Force  real  property  or 
other  facilities  that  may  be  required  for 
exclusive  use  by  Sponsor  to  support  either 
present  or  future  civil  aviation  operations 
and  activities  in  connection  with  joint  use: 
and 

Whereas,  the  real  property  and  other 
facilities  needed  to  support  civil  aviation 
operations  are  either  already  available  to  or 
will  be  diligently  pursued  by  Sponsor. 

Now,  Therefore,  it  is  agreed: 

1.  loiat  Use 

a.  The  Air  Force  hereby  authorizes  Sponsor 
to  permit  aircraft  equipp>ed  with  two-way 
radios  capable  of  communicating  with  the 
WAFB  Control  Tower  to  use  the  flying 
facilities  at  WAFB,  subject  to  the  terms  and 
conditions  set  forth  in  this  Agreement  and 
those  Federal  Aviation  Regulations  (FAR) 
applicable  to  civil  aircraft  operations.  Civil 
aircraft  operations  are  limited  to  20,000  per 
calendar  year.  An  operation  is  a  landing  or 

a  takeoff.  Civil  aircraft  using  the  flying 
facilities  of  WAFB  on  official  Government 
business  as  provided  in  Air  Force  Instruction 
(AFI)  10-1001,  Qvil  Aircraft  Landing 
Permits,  are  not  subject  to  this  Agreement. 

b.  Aircraft  usi.-ig  the  flying  facilities  of 
WAFB  under  the  authority  granted  to 
Sponsor  by  this  Agreement  shall  be  entitled 
to  use  those  for  landings,  takeoffs,  and 
movement  of  aircraft  and  will  normally  park 
only  in  the  area  made  available  to  Sponsor 
and  designated  by  them  for  that  purpose. 

c.  Government  aircraft  taking  off  and 
landing  at  WAFB  will  have  priority  over  all 
civil  aircraft  at  all  times. 

d.  All  ground  and  air  movements  of  civil 
aircraft  using  the  flying  facilities  of  W.AFB 
under  this  Agreement,  and  movements  of  all 
other  vehicles  across  Air  Force  taxiways,  will 
be  controlled  by  the  WAFB  Control  Tower. 
Civil  aircraft  activity  will  coincide  with  the 
WAFB  Control  Tower  hours  of  operation. 
Any  additional  hours  of  the  WAFB  Control 
Tower  or  other  essential  airfield 
management,  or  operational  requirements 
beyond  those  needed  by  the  Air  Force,  shall 
be  arranged  and  funded  (or  reimbursed)  by 
Sponsor.  These  charges,  if  any,  shall  be  in 
addition  to  the  annual  charge  in  paragraph  2 
and  payable  not  less  frequently  than 
quarterly. 

e.  No  civil  airoBft  may  use  the  flying 
facilities  for  training. 

f.  Air  Force-owned  airfield  pavements 
made  available  for  use  under  this  Agreement 
shall  be  for  use  on  an  "as  is,  where  is"  basis. 


The  Air  Force  will  be  responsible  for  snow 
removal  only  as  required  fior  Government 
mission  accomplishment 

g.  Dust  or  any  other  erosion  or  nuisance 
that  is  created  by,  or  arises  out  of.  activities 
or  operations  by  civil  aircraft  authorized  use 
of  the  flying  facilities  under  this  Agreement 
will  be  corrected  by  Sponsor  at  no  expense 
to  the  Air  Force,  using  standard  engineering 
methods  and  procedures. 

h.  Ail  phases  of  planning  and  construction 
of  new  runways  and  primary  taxiways  on 
Sponsor  property  must  be  coordinated  with 
the  WAFB  Base  Qvil  Engineer.  Those 
intended  to  be  jointly  used  by  Air  Force 
aircraft  will  be  designed  to  support  the  type 
of  military  aircraft  assigned  to  or  commonly 
transient  throush  WAFB. 

i.  Coordina-a.".  with  the  WAFB  Base  Civil 
Engineer  is  req.^  j-ed  for  planning  and 
construction  of  new  structures  or  exterior 
alteration  of  existing  structures  that  are 
owned  or  leased  by  Sponsor. 

j.  Sponsor  shall  comply  with  the 
procedural  and  substantive  requirements 
established  by  the  Air  Force,  and  Federal. 
State,  interstate,  and  local  laws,  for  the  flying 
facilities  of  WAFB  and  any  runway  and  flight 
facilities  on  Sponsor  property  with  respect  to 
the  control  of  air  and  water  {wllution;  noise; 
hazardous  and  solid  waste  management  and 
disposal;  and  hazardous  materials 
management 

k.  Sponsor  shall  implement  civil  aircraft 
noise  mitigation  plans  and  controls  at  no 
expense  to  and  as  directed  by  the  Air  Force, 
pursuant  to  the  requirements  of  the  WAFB 
Air  Installation  Compatible  Use  Zone 
(AICUZ)  study;  the  FAA  Part  150  study;  and 
environmental  impact  statements  and 
environmental  assessments,  including 
supplements,  applicable  to  aircraft 
Ofwrations  at  WAFB. 

I.  Sponsor  shall  comply,  at  no  expense  to 
the  Air  Force,  with  all  applicable  FAA 
security  measures  and  procedures  as 
described  in  the  Airport  Security  Program  for 
WAFB. 

m.  Spon.sor  shall  not  post  any  notices  or 
erect  any  billboards  or  signs,  nor  authorize 
the  posting  of  any  notices  or  the  erection  of 
any  billboards  or  signs  at  the  airfield  of  any 
nature  whatsoever,  other  than  identification 
signs  attached  to  buildings,  without  prior 
written  approval  from  the  WAFB  Base  Civil 
Engineer. 

n.  Sponsor  Shall  neither  transfer  nor  assign 
this  Agreement  without  the  prior  written 
consent  of  the  Air  Force. 

2.  Payment 

a  For  the  purpose  of  reimbursing  the  Air 
Force  for  Sponsor's  share  of  the  cost  of 
maintaining  and  operating  the  flying 
facilities  of  WAFB  as  provided  in  this 
Agreement,  Sponsor  shall  pay.  with  respect 
to  civil  aircraft  authorized  to  use  those 
facilities  under  this  Agreement,  the  sum  of 
(specify-  sum)  annually.  Payment  shall  be 
made  quarterly,  in  equal  installments. 

b.  All  payments  due  pursuant  to  this 
Agreement  shall  be  payable  to  the  order  of 
the  Treasurer  of  the  United  States  of 
America,  and  shall  be  made  to  the 
Accounting  and  Finance  Officer,  WAFB. 
within  thirty  (30)  days  after  each  quarter. 


Quarters  are  deemed  to  end  on  December  3 1. 
March  31.  June  30,  and  September  30. 
Pa>'ment  shall  be  made  promptly  when  due. 
without  any  deduction  or  setoff.  Interest  at 
the  rate  prescribed  by  the  Secretary  of  the 
Treasury  of  the  United  States  shall  be  due 
and  payable  on  any  payment  required  to  be 
made  under  this  Agreement  that  is  not  paid 
within  ten  (10)  days  after  the  date  on  which 
such  payment  is  due  and  end  on  the  day 
payment  is  received  by  the  Air  Force. 

3.  Serrices 

Sponsor  shall  be  responsible  for  providing 
services,  maintenance,  and  emergency 
repairs  for  civil  aircraft  authorized  to  use  the 
flying  facilities  of  WAFB  under  this 
Agreement  at  no  cost  to  the  Air  Force.  If  Air 
Force  assistance  is  required  to  repj!'  an 
aircraft,  Sfjonsor  shall  reimburse  the  An 
Force  for  all  expenses  of  such  services.  Any 
required  reimbursement  shall  be  paid  not 
less  frequently  than  quarteriy.  These  charges 
are  in  addition  to  the  annual  charge  specified 
in  paragraph  2. 

4.  Fire  Protection  and  Crash  Rescue 

a.  The  Air  Force  maintains  the  level  of  fire 
fighting,  crash,  and  rescue  capability 
required  to  support  the  military  mission  at 
WAra.  The  Air  Force  agrees  to  respond  to 
fire,  crash,  and  rescue  emergencies  involving 
civil  aircraft  outside  the  hangars  or  other 
structures  within  the  limits  of  its  existing 
capiabilities.  equipment,  and  available 
personnel,  only  at  the  request  of  Sponsor, 
and  subject  to  subparagraphs  b.  c,  and  d 
below.  Air  Force  fire  fighting,  crash,  and 
rescue  equipment  and  personnel  shall  not  be 
routinely  located  in  the  airfield  movement 
area  during  nonemergency  landings  by  civil 
aircraft. 

b.  Sponsor  shall  be  responsible  for 
installing,  op>eratiiig.  and  maintaining,  at  no 
cost  to  the  Air  Force,  the  equipment  and 
safety  devices  required  for  all  aspects  of 
handling  and  support  for  aircraft  on  the 
ground  as  specified  in  the  FARs  and  National 
Fire  PrctPCJion  Assoclaticn  procedures  and 
standards. 

c.  Sponsor  agrees  to  release,  acquit,  and 
forever  discharge  the  .\ir  Force,  its  officers, 
agents,  and  emj.loyees  from  all  liability 
arising  out  of  or  connected  with  the  use  of 
or  failure  to  supply  in  individual  cases.  Air 
Force  fire  fighting  at:d  or  crash  and  rescue 
equipment  or  personrspl  for  fire  control  and 
crash  and  rescue  activities  pursuant  to  this 
Agreement.  Sponsor  further  agrees  to 
indemnify,  defend,  and  hold  harmless  the 
Air  Force,  its  officers,  age.its,  and  employees 
against  any  and  all  claims,  of  whatever 
description,  arisingout  of  or  connected  with 
such  use  of,  or  failure  to  supply  Air  Force  fire 
fighting  and  or  crash  and  rest:ue  equipment 
or  personnel. 

d.  Sponsor  will  reimburse  the  An  Force  for 
expenses  incurred  by  the  Air  Force  for  fire 
fighting  and  or  crash  and  rescue  materials 
expended  in  connection  with  providing  such 
service  to  civil  aircraft.  The  Air  Force  may, 

at  its  option,  with  corKurrenre  of  the 
National  Transportation  Safety  Board, 
remove  crashed  civil  aircraft  from  ,\ir  Force- 
owned  pavements  or  property  and  shall 
follow  existing  Air  Force  directives  and  or 
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instructions  in  recovering  the  cost  of  such 
removal. 

e.  Failure  to  comply  with  the  above 
conditions  upon  reasonable  notice  to  cure  or 
termination  of  this  Agreement  under  the 
provisions  of  paragraph  7  may  result  in 
termination  of  fire  protection  and  crash  and 
rescue  response  by  the  Air  Force. 

f.  The  Air  Force  commitment  to  assist 
Sponsor  with  Tire  protection  shall  continue 
only  so  long  as  a  fire  fighting  and  crash  and 
rescue  organization  is  authorized  for  military 
operations  at  WAFB.  The  Air  Force  shall 
have  no  obligation  to  maintain  or  provide  a 
fire  fighting,  and  crash  and  rescue 
organization  or  fire  fighting  and  crash  and 
rescue  equipment:  or  to  provide  any  increase 
in  fire  fighting  and  crash  and  rescue 
equipment  or  personnel:  or  to  conduct 
training  or  inspections  for  purposes  of 
assisting  Sponsor  with  fire  protection. 

5.  Liability  and  Insurance 

a.  Sponsor  will  assume  all  risk  of  loss  and 
or  damage  to  property  or  injury  to  or  death 
of  persons  by  reason  of  civil  aviation  use  of 
the  flying  facilities  of  WAFB  under  this 
Agreement,  including,  but  not  limited  to, 
risks  connected  with  the  provision  of 
services  or  goods  by  the  Air  Force  to  Sp>onsor 
or  to  any  user  under  this  Agreement.  Sponsor 
further  agrees  to  indemnify  and  hold 
harmless  the  Air  Force  against,  and  to  defend 
at  Sponsor  exf>ense,  all  claims  for  loss, 
damage,  injury,  or  death  sustained  by  any 
individual  or  corporation  or  other  entity  and 
arising  out  of  the  use  of  the  flying  facilities 
of  WAFB  and  or  the  provision  of  services  or 
goods  by  the  Air  Force  to  Sponsor  ci  to  any 
user,  whether  the  claims  be  based  in  whole, 
or  in  part,  on  the  negligence  or  fault  ot  the 
Air  Force  or  its  contractors  or  any  of  their 
o^icers,  agents,  and  employees,  or  based  on 
any  concept  of  strict  or  absolute  liability,  or 
otherwise. 

b.  Sponsor  will  carry  a  policy  of  liability 
and  indemnity  insurance  satisfactory  to  the 
Air  Force,  naming  the  United  States  of 
America  as  an  additional  insured  party,  to 
protect  the  Government  against  any  of  the 
aforesaid  losses  and  or  liability,  in  the  sum 
of  not  less  than  (sjjecify  sum)  bodily  injury 
and  property  damage  combined  for  any  one 
accident.  Sponsor  shall  provide  the  Air  Force 
with  a  certificate  of  insurance  evidencing 
such  coverage.  A  new  certificate  must  be 
provided  on  the  occasion  of  policy  renewal 
or  change  in  coverage.  All  policies  shall 
provide  that:  (1)  no  cancellation,  reduction  in 
amount,  or  material  change  in  coverage 
thereof  shall  be  effective  until  at  least  thirty 
(30)  days  after  receipt  of  notice  of  such 
cancellation,  reduction,  or  change  by  the 
installation  commander  at  WAFB,  (2)  any 
losses  shall  be  payable  notwithstanding  any 
act  or  foilure  to  act  or  negligence  of  Sp>onsor 
or  the  Air  Force  or  any  other  person,  and  (3) 
the  insurer  shall  have  no  right  of  subrogation 
against  the  United  States. 

6.  Term  of  Agreement 

This  Agreement  shall  become  effective 
immediately  and  shall  remain  in  force  and 
effect  for  a  term  of  25  years,  unless  otherwise 
renegotiated  or  terminated  under  the 
provisions  of  paragraph  7,  but  in  no  event 


shall  the  Agreement  survive  the  termination 
or  expiration  of  Sponsor's  right  to  use,  by 
license,  lease,  or  transfer  of  ownership,  of  the 
land  areas  used  in  connection  with  joint  use 
of  the  flying  facilities  of  WAFB. 

7.  Renegotiation  and  Termination 

a.  If  significant  change  in  circumstances  or 
conditions  relevant  to  this  Agreement  should 
occur,  the  Air  Force  and  Sf>onsor  may  enter 
into  negotiations  to  revise  the  provisions  of 
this  Agreement,  including  financial  and 
insurance  provisions,  upon  sixty  (60)  days 
written  notice  to  the  other  party.  Any  such 
revision  or  modification  of  this  Agreement 
shall  require  the  written  mutual  agreement 
and  signatures  of  both  parties.  Unless  such 
agreement  is  reached,  the  existing  agreement 
shall  continue  in  full  force  and  effect,  subject 
to  termination  or  suspension  under  this 
section. 

b.  Notwithstanding  any  other  provision  of 
this  Agreement,  the  Air  Force  may  terminate 
this  Agreement:  (1)  at  any  time  by  the 
Secretary  of  the  Air  Force,  giving  ninety  (90) 
days  written  notice  to  Sponsor,  provided  that 
the  Secretary  of  the  Air  Force  determines,  in 
writing,  that  paramount  military  necessity 
requires  that  joint  use  be  terminated,  or  (2) 

at  any  time  during  any  national  emergency, 
present  or  future,  declared  by  the  President 
or  the  Congress  of  the  United  States,  or  (3) 
in  the  event  that  Sponsor  ceases  of>eration  of 
the  civil  activities  at  WAFB  for  a  period  of 
one  (1)  year,  or  (4)  in  the  event  Sponsor 
violates  any  of  the  terms  and  conditions  of 
this  Agreement  and  continues  and  persists 
therein  for  thirty  (30)  days  after  written 
notification  to  cure  such  violation.  In 
addition  to  the  above  rights,  the  Air  Force 
may  at  any  time  suspend  this  agreement  if 
violations  of  its  terms  and  conditions  by 
Sfwnsor  create  a  significant  danger  to  safety, 
public  health,  or  the  environment  at  WAFB. 

c.  The  failure  of  either  the  Air  Force  or 
Sponsor  to  insist,  in  any  one  or  more 
instances,  upon  the  strict  performance  of  any 
of  the  terms,  conditions,  or  provisions  of  this 
Agreement  shall  not  be  construed  as  a  waiver 
or  relinquishment  of  the  right  to  the  future 
performance  of  any  such  terms,  conditions, 
or  provisions.  No  provision  of  this 
Agreement  shall  be  deemed  to  have  been 
waived  by  either  party  unless  such  waiver  be 
in  writing  signed  by  such  party. 

8.  Notices 

a.  No  notice,  order,  direction, 
determination,  requirement,  consent,  or 
approval  under  this  Agreement  shall  be  of 
any  effect  unless  it  is  in  writing  and 
addressed  as  provided  herein. 

b.  Written  conmiunication  to  SfKjnsor  shall 
be  delivered  or  mailed  to  Sponsor  addressed: 
The  Sponsor,  9000  Airport  Blvd,  USA. 

c.  Written  communication  to  the  Air  Force 
shall  be  delivered  or  mailed  to  the  Air  Force 
addressed:  Commander,  WAFB,  USA. 

9.  Other  Agreements  Not  Affected 

This  Agreement  does  not  affect  the  WAFB- 
Sponsor  Fire  Mutual  Aid  Agreement. 

In  Witness  Whereof,  the  respective  duly 
authorized  representatives  of  the  parties 
hereto  have  executed  this  Agreement  on  the 
date  set  forth  below  opposite  their  respective 
signatures. 


United  States  Air  Force. 

Date:  

By: 


Deputy  Assistant  Secretary  of  the  Air  Force 

(Installations) 

Date:   

By:  

Sp>onsor  Representative 

Attachment  5  to  Part  855 — Sample 
Temporary  Agreement  Letter  of  Agreement, 
for  Temporary  Civil  Aircraft  Operations  at 
Warbucks  AFB,  USA 

This  letter  of  agreement  establishes 
policies,  responsibilities,  and  procedures  for 
commercial  air  carrier  operations  at 
Warbucks  AFB,  USA,  (WAFB)  for  the  period 
(date)  through  (date)  Military  requirements 
will  take  precedence  over  civil  aircraft 
operations.  Should  a  conflict  arise  between 
air  carrier  and  Air  Force  operational 
procedures.  Air  Force  procedures  will  apply. 

Authorized  Users 

The  following  air  carriers  are  authorized 
use,  provided  they  have  a  civil  aircraft 
landing  permit  approved  at  HQ  USAF/ 
XOOBC  for  such  Use:  Flyaway  Airlines, 
Recreation  Airlines,  Economy  Airlines, 
PacAir  Transport 

Schedules 

The  Bunker  International  Airport  (BIA) 
manager  or  air  carrier  station  managers  will 
ensure  that  the  WAFB  Airfield  Manager  is 
provided  current  airline  schedules  during  the 
approved  period  of  use.  Every  effort  will  be 
made  to  avoid  disruption  of  the  air  carriers' 
schedules:  however,  it  is  understood  that  the 
installation  commander  will  suspend  or 
change  flight  plans  when  required  to 
preclude  interference  with  military  activities 
or  operations. 

Passenger  and  Luggage  Handling 

The  BIA  terminal  will  be  used  for 
passenger  loading  and  unloading.  Security 
checks  will  be  performed  at  the  terminal 
before  loading  passengers  on  buses.  Luggage 
on  arriving  aircraft  will  be  directly  offloaded 
onto  vehicles  and  delivered  to  the  BIA 
terminal.  Each  arriving  and  departing  bus  or 
vehicle  caravan  will  be  accompanied  by  a 
credentialed  representative  of  the  airline  or 
BIA  to  ensure  its  integrity  enroute.  Buses  or 
vehicles  transporting  passengers  to  board  an 
aircraft  will  not  depart  WAFB  until  the 
passengers  are  airborne.  Unless  an  emergency 
exists,  arriving  passengera  will  not  deplane 
until  the  buses  are  available  for 
transportation  to  the  BIA  terminal.  All 
checked  luggage  will  be  picked  up  at  BIA  and 
delivered  directly  to  the  departing  aircraft. 
Buses  will  proceed  directly  to  the  aircraft  at 
WAFB  alert  ramp.  Luggage  on  arriving 
aircraft  will  be  directly  offloaded  onto  a 
vehicle  parked  on  the  WAFB  alert  ramp. 
WAFB  will  be  notified,  in  advance,  if  a  local 
funeral  home  requires  access  for  pickup  or 
delivery  of  deceased  persons. 

Aircraft  Handling  and  Ground  Support 
Equipment 

Air  Force-owned  fuel  will  not  be  provided. 
The  air  carriers  will  provide  their  own 


ground  support  equipment.  Refueling 
equipment  from  BIA  will  be  propositioned  at 
WAFB  on  the  alert  ramp.  The  Air  Force  shall 
not  be  responsible  for  any  damage  or  loss  to 
such  equipment,  and  BIA  expressly  assumes 
all  risks  of  any  such  loss  or  damage  and 
agrees  to  indemnify  and  hold  the  United 
States  harmless  against  any  such  damage  or 
loss.  No  routine  aircraft  maintenance  will  be 
accomplished  at  WAFB.  Emergency  repairs 
and  or  maintenance  are  only  authorized  to 
avoid  extended  parking  and  storage  of  civil 
aircraft  at  WAFB. 

Customs  and  Security 

The  installation  commander  will  exercise 
administrative  and  security  control  over  both 
the  aircraft  and  passengers  on  WAFB. 
Customs  officials  will  be  transported  to  and 
from  the  base  by  air  carrier  representatives. 
The  installation  commander  will  cooperate 
with  customer,  health,  and  other  public 
officials  to  expedite  arrival  and  departure  of 
the  aircraft.  Air  carrier  representatives  will 
notify  the  WAFB  Airfield  Manager,  in 
advance,  of  armed  security  or  law 
enforcement  officers  arriving  or  depiarting  on 
a  flight.  BIA  officials  and  air  carrier 
representatives  must  provide  the  WAFB 
Airfield  Manager  a  list  of  employees, 
contractors,  and  vehicles  requiring  flightline 
access.  Temporary  passes  will  be  issued  to 
authorized  individuals  and  vt-hicles. 

Fire,  Crash,  and  Rescue  Services 

BIA  will  provide  technical  mfoiination  and 
training  for  WAFB  Fire  Department 
personnel  prior  to  (date).  Fire,  Crash,  and 
Rescue  Services  will  be  provided  in  an 
emergency,  but  fire  trucks  will  not  routinely 
park  on  the  flightline  for  aircraft  arrivals  and 
departures.  BIA  will  reimburse  WAFB  for  all 
such  services. 

Liability  and  Indemnificaiion 

The  Air  Force  shall  not  be  responsible  for 
dsmiges  to  property  or  injuries  to  persons 
which  may  arise  fi-om  or  be  incident  to  the 
use  of  WAFB  by  BIA  under  this  Agreement. 
or  for  damages  to  the  property  of  BIA  or 
injuries  to  the  person  of  BIA 's  officers, 
agents,  servants,  employees,  or  invitees.  BIA 
agrees  to  assume  ail  risks  of  loss  or  damage 
to  property  and  injur}'  or  death  to  persons  by 
reason  of  or  incident  to  the  use  of  WAFB 
under  this  Agreement  and  expressly  waives 
any  and  all  claims  against  the  United  States 
for  any  such  loss,  damage,  personal  injurj',  or 
death  caused  by  or  occurring  as  a 
consequence  of  such  use.  BIA  further  agrees 
to  indemnify,  save,  and  hold  the  United 
States,  its  officers,  agents,  and  employees 
harmless  from  and  against  all  claims, 
demands,  or  actior^s,  liabilities,  jiidgments. 
costs,  and  attorneys  fetis,  arising  out  of, 
claimed  on  account  of,  or  in  any  manner 
predicated  upon  personal  injury,  death  or 
property  damage  resulting  from,  related  to. 
caused  by,  or  arising  out  of  the  use  of  WAFB 
under  this  Agreement. 

Fees 

Landing  and  parking  fees  will  be  charged 
in  accordance  with  to  AFI 10-1001,  Civil 
Aircraft  Landing  Permits.  Charges  will  be 
made  in  accordance  with  the  appropriate  Air 
Force  Instructions  for  any  services  or 


supplies  required  from  WAFB.  The  WAFB 
Airfield  Manager  will  be  responsible  for 
consolidating  all  charges  which  will  be  billed 
to  BIA  not  later  than  (date)  by  the  Accounting 
and  Finance  Office. 

In  Witness  Whereof,  the  respective  duly 
authorized  representatives  of  the  parties 
hereto  have  executed  this  Agreement  on  the 
date  set  forth  below  opposite  their  respective 
signatures. 

BIA  Representative 

(Name  and  Title) 

Date    

WAFB  Representative       • 
(Name  and  Title) 

Date    

Patsy  [.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-6888  Filed  3-21-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -95-003} 
RIN2115-AA97 

Safety  Zone:  Heritage  of  Pride 
Fireworks  Display,  Hudson  River,  New 
Yorit 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  perrr.anent  safety  zone  for 
the  annual  Heritage  of  Pride  fireworks 
display  located  in  the  Hudson  River. 
New  York.  This  safety  zone  would  in 
effect  annually  on  the  last  Sunday  in 
June  from  9:30  p.m.  until  11:30  p.m. 
unless  extended  or  terminated  sooner  by 
the  Captain  of  llie  Port.  New  York.  The 
safety  zone  would  close  all  waters  of  the 
Hudson  River  within  a  300  yard  radius 
from  the  center  of  the  Greworks 
platform  located  330  yards  off  die 
Manhattan  pierhead  line  between  Pier 
45  and  Pier  49. 

DATES:  Comments  must  be  received  on 
or  before  May  22. 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group.  New 
York,  Bldg.  108,  Governors  Island,  New 
York  10004-5096,  or  may  be  delivered 
to  the  Planning  and  Readiness  Division, 
Bldg.  108.  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Any  person  wishing  to  visit 
the  office  must  contact  the  Maritime 
Planning  Staff  at  (212)  663-7934  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Jimior  Grade)  K.  Messenger. 
Maritime  Planning  Staff,  Coast  Guard 
Group.  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGD01-95-O03) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acjknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  thn  comment 
period.  It  may  change  this  proposal  in    - 
view  of  the  comments.  The  Codst  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
WTiling  to  the  Maritime  Planning  Staff  at 
the  address  under  "ADDRESSES".  If  it 
is  determined  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Captain  of 
the  Port,  New  York  and  LCDR ).  Stieb, 
Project  Attorney.  First  Ctiast  Guard 
District,  Legal  OfHro. 

Backgi-ound  and  Purpose 

For  the  last  several  years?  Heritage  of 
Pride  Inc..  has  submitted  an  Application 
for  Approval  of  Marine  Event  for  a 
fireworks  progriun  in  the  waters  of  the 
Hudson  River.  This  regulation  would 
establish  a  safety  zone  in  the  waters  of 
the  Hudson  River  on  the  last  Sunday  in 
June  from  9:30  p.m.  until  11:30  p.m., 
unless  exiended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  YorL  This 
safety  zone  would  preclude  all  vessels 
from  transiting  within  a  300  yard  radius 
of  the  fireworks  pbtform  anchored  330 
yards  off  the  Manhattan  pierhead  line 
between  Pier  45  and  Pier  49.  It  is 
needed  to  protect  mariners  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

This  permanent  regulation  would 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location.,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  regulation  will  be 
announced  annually  via  Safety  marine 
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Information  Broadcasters  and  by  locally 
issued  notices. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(1)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  OiUce  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  poUcies  and 
procedures  of  EXDT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of  the 
Hudson  River  to  all  vessel  traffic 
annually  on  the  last  Sunday  in  June 
between  9:30  p.m.  and  11:30  p.m.. 
imless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York. 
Although  this  regulation  would  prevent 
traffic  from  transiting  this  area,  the 
effect  of  this  regulation  would  not  be 
significant  for  several  reasons.  Due  to 
the  limited  duration  of  the  event;  the 
late  hour  of  the  event;  the  extensive, 
advance  advisories  that  will  be  made; 
that  traffic  can  safely  transit  to  the  west 
of  this  safety  zone;  and  that  this  event 
has  been  held  annually  for  the  past 
several  years  without  incident  or 
complaint,  the  Coast  guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Cost  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  business  Act  (15 
U.S.C.  632).  For  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  of  this 
proposal  to  be  minimal.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment       ^ 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  16&-[AMENDE0] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Section  165.170  is  added  to  read  as 
follows: 

§  1 65. 1 70    Safety  Zone;  Heritage  of  Pride 
Fireworks  Display,  Hudson  River,  New  YoriL 

(a)  Location.  All  waters  south  of  the 
Hudson  River  within  a  300  yard  radius 
from  the  center  of  a  fireworks  platform 
anchored  330  yards  off  the  Manhattan 
pierhead  line  between  Pier  45  and  Pier 
49. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  last  Sunday  in 
June  from  9:30  p.m.  until  11:30  p.m.. 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port.  New  York.  The 
effective  period  will  be  announced 
annually  via  Safety  Marine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persormel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 


other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  8,  1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  Vor/c. 

(FR  Doc.  95-6949  Filed  3-21-95;  8:45  ami 
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33  CFR  Part  165 

[CGD01-95-012] 
RIN2115-AA97 

Safety  Zone:  Annual  Burlington 
Independence  Day  Celebration 
Fireworks  Display,  Burlington  Bay, 
Vermont 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  Burlington  Independence 
Day  Celebration  fireworks  display 
located  in  Burlington  Bay,  Burlington, 
Vermont.  The  safety  zone  would  be  in 
effect  annually  on  the  third  of  July  from 
7:45  p.m.  until  10:15  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York.  The 
proposed  safety  zone  would  close  all 
waters  of  Burlington  Bay  within  a  250 
yard  radius  from  the  center  of  the 
fireworks  platform  located 
approximately  250  yards  off  of 
Burlington,  Vermont,  at  or  near 
44''29'33"  N  latitude  and  073''13'33"  W 
longitude. 

DATES:  Comments  must  be  received  on 
or  before  May  22, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York,  Bldg.  108,  Governors  Island,  New 
York  10004-5096,  or  may  be  delivered 
to  the  Maritime  Plaiming  Staff,  Bldg. 
108,  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Maritime  Planning 
Staff  at  (212)  668-7934  to  obtain 
advance  clearance  due  to  the  fact  that 
Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments. 


Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-012) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Maritime  Planning  Staff  at 
the  address  under  ADDRESSES.  If  it  is 
determined  that  the  opportunity  for  oral 
pre.sentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger.  Project  Manager,  Captain  of 
the  Port,  New  York  and  LCDR  J.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

For  the  last  several  years,  the 
Burlington  Department  of  Parks  and 
Recreation  has  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  fireworks  program  in  the 
waters  of  Burlington  Bay.  This 
regulation  would  establish  a  safety  zone 
in  the  waters  of  Burlington  Bay  on  the 
third  of  July  from  7:45  p.m.  until  10:15 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port  New 
York.  This  safety  zone  would  preclude 
all  vessels  from  transiting  within  a  250 
yard  radius  of  the  fireworks  platform 
anchored  approximately  250  yards  off  of 
Burlington,  Vermont,  at  or  near 
44''28'33"N  latitude  and  073''13'33"W 
longitude.  It  is  needed  to  protect 
mariners  from  the  hazards  associated 
with  fireworks  exploding  in  the  area. 

This  permanent  regulation  would 
provide  notice  to  mariners  that  this 
event  occurs  annually  at  the  same 
location,  on  the  same  day  and  time, 
allowing  them  to  plan  transits 
accordingly.  This  regulation  will  be 
announced  annually  via  Safety  Marine 
Information  Broadcasts  and  by  locally 
issued  notices. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 


Budget  under  that  order.  It  is  not 
significant  under  the  regulator)'  policies 
and  procedures  of  the  [Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  would  close  a  portion  of 
Burlington  Bay  to  all  vessel  traffic 
annually  on  the  third  of  July  from  7:45 
p.m.  until  10:15  p.m..  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port  New  York.  Although  this 
regulation  would  prevent  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  would  not  be  significant  for 
several  reasons.  Due  to  the  limited 
duration  of  the  event;  the  late  hour  of 
the  event;  the  extensive,  advance 
advisories  that  will  be  made;  that  traffic 
can  safely  transit  to  the  west  of  this 
safety  zone;  and  that  this  event  has  been 
held  annually  for  the  past  several  years 
without  incident  or  complaint,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulator)' Evaluation  is  unnccessar)-. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section^3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Asse.<;sment. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  105 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  l!.S.C  191^ 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5: 

Z.  Section  165.166,  is  added  to  read  as 
follows: 

§  165.166    Safety  Zone;  Annual  Burlington 
Independence  Day  Celebration  Fireworks 
Display,  Burlington  Bay,  Vermont 

(a)  Location.  All  waters  of  Burlington 
Bay  within  a  250  yard  radius  from  the 
center  of  a  fireworks  platform  nnchort'd 
approximately  250  yards  off  of 
Burlington,  Vermont,  at  or  near 
44""28'33"N  latitude  and  073''13  3:r\V 
longitude. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  third  of  July  from 
7:45  p.m.  until  10:15  p.m..  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced  viii 
Safety  Marine  Information  Broadcasts 
and  locally  issued  notices. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  dire<;ted. 

Dated:  March  6. 1995. 
T.H.  Gilmour. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

IFR  Doc.  95-6952  Filed  3-21-95:  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40CFRPart52 
[OH61^1-«381b;  FRL-617S-3] 

Approval  and  Promulgation  of 
Implomentation  Plans;  Ohio 

AQEMCY:  United  States  Enviroiimental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

summary:  The  USEPA  is  taking  action  to 
approve,  through  direct  final  procedure, 
Ohio's  1990  base-year  ozone  precursor 
emissions  inventory  for  the  Toledo  and 
Dayton  ozone  nonattainment  areas  as 
revisions  to  the  ozone  portion  of  the 
Ohio  State  hnplementation  Plan  (SIP). 
The  emissions  inventories  were 
submitted  to  satisfy  a  Federal 
requirement  that  States  containing 
ozone  nonattainment  areas  submit 
inventories  of  actual  ozone  precursor 
emissions  for  the  year  1990.  The  Ohio 
ozone  nonattainment  areas  covered  by 
this  rulemaking  are  Toledo  (Lucas  and 
Wood  Counties)  and  Dayton  (Clark, 
Greene.  Miami,  and  Montgomery 
Counties). 

In  the  final  rules  section  of  this 
Federal  Register.  USEPA  is  approving 
the  State's  SIP  revision  request  as  a 
direct  final  rule  without  prior  proposal 
because  USEPA  views  this  as 
noncontroversial  and  anticipates  no 
adverse  conunents.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  or  critical 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this    . 
proposed  rule.  If  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  pubhc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  USEPA  wnll  institute  a 
second  comment  period  on  this  action 
only  if  warranted  by  revisions  to  the 
rulemaking  based  on  comments 
received.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  April  21, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L  MacDowell, 
Chief.  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 
USEPA.  Region  5.  71  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for  ° 
inspection  at:  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  USEPA.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illixu)iS'60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer,  Environmental 
Engineer,  RegiUation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  USEPA.  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  lUinois  60604, 
(312) 353-5089. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  Rules  Section 
of  this  Federal  Register. 

Authority:  42  U.S.C  4201-7601q. 

Dated:  March  3. 1995. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
(FR  Doc.  95-6994  Filed  3-21-95;  8:45  am] 
BILUNQ  CODE  «6«0  M  P 


40  CFR  Part  52 
[MT2&-1-6692b;  FRL-S163-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  (or  Montana;  Butte;  PMio 
Contingency  Measures  and  Revisions 
to  the  Attainment  and  Maintenance 
Demonstrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
Montana  with  a  letter  dated  August  26, 
1994.  This  submittal  addresses,  for  the 
Butte  moderate  PMio  nonattainment 
area,  the  Federal  Clean  Air  Act 
requirement  to  submit  contingency 
measures  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio)  for 
areas  designated  as  nonattainment  for 
the  PMio  National  Ambient  Air  Quality 
Standards  (NAAQS).  This  submittal  also 
includes  revisions  to  the  attainment  and 
maintenance  demonstrations  for  the 
moderate  PMio  nonattainment  area  SIP 
for  Butte  due  to  the  inclusion  of  new 
emission  limits  in  a  revised  air  quality 
permit  for  Montana  Resources,  Inc. 
Since  the  SIP  adequately  addresses  the 
requirement  for  contingency  measures 
and.  with  the  new  emission  limits  for 
Montana  Resources.  Inc..  still 
adequately  demonstrates  attainment  and 
maintenance  of  the  PMio  NAAQS  in 
Butte.  EPA  proposes  to  approve  these 
revisions. 

In  the  final  rules  section  of  this 
Federal  Register.  EPA  is  acting  on  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detaited  rationale 


for  EPA's  actions  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  this 
proposed  rule,  no  further  activity  is 
contemplated  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdravyn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  document  should  do  so  at  this 
time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  21, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Amy 
Piatt.  8ART-AP,  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the  State's 
submittal  and  documents  relevant  to 
this  proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII;  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405;  and  Montana  Department 
of  Health  and  Environmental  Sciences, 
Air  Quality  Bureau,  Cogswell  Building. 
Helena,  Montana  59620-0901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt  at  (303)  293-1769. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  February  17. 1995. 
Jack  McGraw, 

Acting  Regional  Administrator. 

(FR  Doc.  95-7005  Filed  3-21-95;  8:45  am) 

BILUNQ  CODE  6660-SO-P 


40  CFR  Part  52 
[CA3&-2-6232b;  FRL-6171-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 
(BAAQMD) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
coating,  cleaning,  and  manufactujring 
operations.  These  revisions  also  concern 
gasohne  dispensing  and  the  control  of 
VOCs  from  municipal  landfills. 


The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 


this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  21. 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Bay  Area  Air  Quality  Management 

District.  939  EUis  Street.  San 

Francisco.  CA  94109. 


California  Air  Resoim:es  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck.  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1190.  hitemet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  rules  submitted  to  EPA  by 
the  California  Air  Resources  Board 
(CARB).  The  titles  and  numbers  of  these 
rules  are  Usted  below  along  with  their 
adoption  and  submission  dates.   ■ 


Numt>er 


8-1  .. 

8-2  .. 

8-4  .. 

8-7  .. 

8-12 

8-15 

8-20 

8-24 

8-30 

8-31 

8-32 

8-34 

8-35 

8-40 

8-41  . 

8-45  . 

8-49  . 


Title 


General  Provisions „ 

Miscellaneous  Operations -J.!!.^!!.!!!!!!!"!!]"!""!!!!!! 

General  Surface  Coating  and  Solvent  Operations  „ ."."!!"."."!!!!!!! 

Gasoline  Dispensing  Facilities  

Paper,  fabhc.  and  Film  Coating !"!.""!"!"!"""!!!!!!!!!. 

Emulsified  and  Liquid  Asphalts  ""."!!""!"."!!."!!!"!!! 

Graphic  Arts  Printing  and  Coating  Operations 

Pharmaceutical  and  Cosmetic  Manufacturing  Operations 

Semiconductor  Manufacturing  Operations 

Surface  Coating  of  Plastic  Parts  and  Products  !.""!!!."!!!!".""!!! 

Wood  Products  Coating  J.""...Z""" 

Solid  Waste  Disposal  Sites !.!."™.™™."!."!!..""!!,I 

Ink,  Coating,  and  Adhesive  Manufacturing „ !!!!!!!!!.""!! 

Aeration  of  Contaminated  Soil  and  Removal  of  Undergrourxl  Storage  Tar*s 

Vegetatjie  Oil  Manufacturing  Operations  

Mobile  Vehicle  and  Mot)ile  Equipment  Coating  Operations  

Aerosol  Paint  Products 


Adoption 


6/15/94 
6/15/94 
6/01/94 
6/01/94 
6/15«4 
6/01/94 
6/15/94 
6/15/94 
6/15/94 
6A)1/94 
7/06/94 
6/15/94 
6/15/94 
6/15/94 
6/01/94 
1/02/94 
8/21/92 


Sut)mittal 


9/28/94 
9/28/9-4 
9/28/S4 
9/28/94 
9/28/94 
9/28/94 
9/28/94 
9/28/94 
9/28/94 
9/28/94 
9/28/94 
9/28/S4 
9/28/S4 
9/28«4 
9128/94 
12/22/94 
9/14/92 


For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  3, 1995. 
David  P.  Howekamp, 
Acting  Regional  Administrator 
(FR  Doc  95-7009  Filed  3-21-95;  8:45  am) 
BILUNQ  C00£  6540-SO-P 


40  CFR  Part  70 
[UT-001;  FRL-5178-6J 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program; 
Approval  of  Construction  Permit 
Program  Under  Section  112(1);  State  of 
Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  full  approval. 


SUMMARY:  The  EPA  proposes  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of  Utah 
for  the  purpose  of  complying  with 
Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  soiu-ces.  EPA  also  proposes 
approval  of  the  Utah  Construction 
Permit  Program  under  section  112(1)  of 
the  Clean  Air  Act  for  the  purpose  of 
creating  Federally  enforceable  permit 
conditions  for  sources  of  hazardous  air 
pollutants  hsted  pursuant  to  section 
112(b)  of  the  Clean  Air  Act. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  21, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  the  contact  indicated 
below.  Copies  of  the  State's  submittal 
and  other  supporting  information  used 
in  developing  these  proposed  approvals 
are  available  for  inspection  during 


normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency.  Region  8,  999  18th  Street,  suite 
500.  Denver,  Colorado  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8.  Air  Programs  Branch,  999 
18th  Street,  suite  500.  Denver.  Colorado 
80202.  (303)  294-7539. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")).  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
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pennits  programs  (see  57  FR  32250  (July 
21, 1992]).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70  (part  70).  Title  V  requires  States  to 
develop,  and  submit  to  EPA,  programs 
for  issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
estabUsh  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  Utah  submitted  the 
State  of  Utah  Title  V  Operating  Permit 
Program  (PRCXJRAM)  to  EPA  on  April 
14, 1994.  EPA  deemed  the  PROGRAM 
administratively  and  technically 
complete  in  a  letter  to  the  Governor 
dated  May  12, 1994.  Additional 
documentation  for  the  PROGRAM 
submittal  was  received  on  August  25. 
1994.  The  PROGRAM  submittal 
includes  a  legal  opinion  from  the 
Attorney  General  of  Utah  stating  that  the 
laws  of  the  State  provide  adequate  legal 
authority  to  carry  out  all  aspects  of  the 
PROGRAM,  and  a  description  of  how 
the  State  intends  to  implement  the 
PROGRAM.  The  submittal  additionally 
contains  evidence  of  proper  adoption  of 
the  PROGRAM  regulations  and  a  permit 
fee  demonstration. 

2.  Regulations  and  Program 
Implementation 

The  Utah  PROGRAM,  including  the 
operating  permit  regulation  (Utah 
Administrative  Code  Rule  R307-15. 
Operating  Permit  Requirements),  meets 
the  requirements  of  40  CFR  parts  70.2 
and  70.3  with  respect  to  appUcability; 
parts  70.4,  70.5.  and  70.6  with  respect 
to  permit  content  including  operational 
flexibihty;  part  70.5  with  respect  to 
complete  appUcation  forms  and  criteria 
which  define  insignificant  activities; 
part  70.7  with  respect  to  pubhc 
participation  and  minor  permit 
modifications;  and  part  70.11  with 


respect  to  requirements  for  enforcement 
authority. 

R307-15-3  contains  the  PROGRAM 
definitions.  EPA  is  aware  that  other 
Utah  regulations  may  contain  similar, 
but  not  identical,  definitions  as  those 
contained  in  R307-15-3.  For  purposes 
of  this  PROGRAM  approval  EPA  wishes 
to  clarify  that  the  binding  definitions  are 
those  contained  in  R307-15-3. 

R307-15-5(5)  of  the  State's  permitting 
regulation  lists  the  insignificant 
activities  that  sources  do  not  have  to 
include  in  their  operating  permit 
application.  This  Ust  includes  specific 
activities  and  sources  which  are 
considered  to  be  insignificant.  This 
provision  states  that  the  source's 
application  may  not  omit  information 
needed  to  determine  apphcable 
requirements  or  to  evaluate  the  fee 
amount  required. 

Utah  has  the  authority  to  issue  a 
variance  from  requirements  imposed  by 
State  law.  Section  16-2-113.  Utah  Code 
Ann.,  provides  that  any  person  may 
apply  to  the  board  for  a  variance  from 
its  rules.  The  board  may  grant  the 
requested  variance,  "if  it  determines 
that  the  hardship  imposed  by 
compliance  would  outweigh  the  benefit 
to  the  pubhc."  This  authority  is  limited 
by  regulation:  Utah  Administrative  Code 
section  R307-1-2.3  provides  that  the 
board  may  grant  variances  to  the  extent 
provided  under  law,  unless  prohibited 
by  the  Act.  Other  statutory  provisions  of 
State  law  require  that  the  operating 
permit  program  must  meet  the 
requirements  of  title  V  of  the  Act.  See, 
section  19-2-104(l)(f)  and  19-1-109.1 
(c)-(d).  Utah  Code  Ann. 

In  addition  to  these  limitations.  EPA 
regards  Utah's  variance  provision  as 
wholly  external  to  the  PROGRAM 
submitted  for  approval  under  part  70. 
and  consequently  is  proposing  to  take 
no  action  on  this  provision  of  State  law. 
EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to,  which 
are  inconsistent  with  part  70.  EPA  does 
not  recognize  the  abiUty  of  a  permitting 
authority  to  grant  relief  from  the  duty  to 
comply  with  a  Federally  enforceable 
part  70  permit,  except  where  such  relief 
is  granted  through  procediu^s  allowed 
by  part  70.  If  the  State  uses  its  variance 
provision  strictly  to  estabUsh  a 
compliance  schedule  for  a  source  that 
will  be  incorporated  into  a  title  V 
permit,  then  EPA  would  consider  this 
an  acceptable  use  of  a  variance 
provision.  However,  th^routine  process 
for  establishing  a  compliance  schedule 
is  through  appropriate  enforcement 
action.  EPA  reserves  the  right  to  enforce 
the  terms  of  the  part  70  permit  where 
the  permitting  authority  purports  to 


grant  relief  from  the  duty  to  comply 
with  a  part  70  permit  in  a  manner 
inconsistent  with  part  70  procedures. 

Part  70  of  the  Federal  operating 
permit  regulation  requires  prompt 
reporting  of  deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
of  that  regulation  requires  the 
permitting  authority  to  define  prompt  in 
relation  to  the  degree  and  type  of 
deviation  likely  to  occur  and  the 
applicable  requirements.  Although  the 
permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  fi^quent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  section 
70.6{a)(3)(iii)(A)  of  the  Federal  operating 
permit  regulation.  Where  "prompt"  is 
defined  in  the  individual  permit  but  not 
in  the  program  regulations,  EPA  may 
veto  permits  that  do  not  contain 
sufficiently  prompt  reporting  of 
deviations.  The  Utah  PROGRAM  will 
define  prompt  reporting  of  deviations  in 
each  permit  consistent  with  the  degree 
and  type  of  deviation  likely  and  the 
applicable  requirements  (see  subsection 
R307-15-6(l)(c)(iii)(B)  of  the  Utah 
permitting  rule).  Deviations  from  permit 
requirements  due  to  unavoidable 
breakdowms  shall  be  reported  according 
to  the  unavoidable  bre^down 
provisions  of  the  Utah  Administrative 
Code  section  R307-1-4.7. 

R307-15-7(4)(a)(ii)  allows  for 
emissions  trading  within  a  permitted 
facility  where  the  State  Implementation 
Plan  (SIP)  allows  for  such  emissions 
trades  without  requiring  a  permit 
revision,  consistent  with  40  CFR 
70.4(b)(12)(ii).  However,  the  approved 
Utah  SIP  does  not  provide  for  such 
trading  at  this  time. 

R307-15-7(5)(a)(v)  correctly  allows 
the  State  to  incorporate  the  terms  of  a 
construction  permit  (i.e.,  an  "approval 
order")  into  an  operating  permit  using 
the  administrative  permit  amendment 
process.  This  process  will  be  available 
when  a  source  requests  enhanced 
procedures  in  the  issuance  of  its 
construction  permit  that  are 
"substantially  equivalent"  to  the 
operating  permit  issuance  or 


modification  procedures.  "Substantial 
equivalence"  between  the  construction 
permit  and  operating  permit  issuance 
procedures  necessarily  includes,  among 
other  things,  public  and  affected  state 
review  as  well  as  EPA's  45-day  review 
period  and  veto  authority. 

Comments  noting  deficiencies  in  the 
Utah  PROGRAM  were  sent  to  the  State 
in  a  letter  dated  October  28, 1994.  The 
deficiencies  were  segregated  into  those 
that  require  corrective  action  prior  to 
interim  PROGRAM  approval,  and  those 
that  require  corrective  action  prior  to 
full  PROGRAM  approval.  In  a  letter 
dated  November  30. 1994.  the  State 
committed  to  complete  the  corrective 
actions  required  for  interim  PROGRAM*! 
approval.  The  Utah  Air  Quality  Board 
adopted  amendments  to  R307-15  on 
February  23, 1995  which  adequately 
addressed  all  deficiencies  identified  in 
the  PROGRAM  regulations.  A  letter 
from  the  Attorney  General's  office  dated 
February  27, 1995  transmitted  these 
regulation  changes,  which  become 
effective  April  15. 1995.  The  changes 
that  addressed  the  deficiencies  in  the 
PROGRAM  summary  were  transmitted 
to  EPA  by  the  State  in  a  letter  dated 
February  28. 1995. 

Refer  to  the  Technical  Support 
Document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
each  PROGRAM  deficiency  and  the 
corrective  actions  completed  by  the 
State. 

3.  Permit  Fee  Demonstration 

The  State  of  Utah  established  an 
initial  fee  for  regulated  air  pollutants 
below  the  presumptive  minimum  set  in 
title  V,  section  502  and  part  70.  and  was 
required  to  submit  a  detailed  permit  fee 
demonstration  as  part  of  its  PROGRAM 
submittal.  The  basis  of  this  fee 
demonstration  included  a  workload 
analysis,  which  estimated  the  annual 
cost  of  running  the  PROGRAM  in  fiscal 
year  (FY)  1995  to  be  $2,386,895  based 
on  the  estimated  direct  and  indirect 
costs  of  the  PROGR.\M.  and  a  projected 
emission  inventory  for  fiscal  year  1995. 
The  permit  fee  established  for  FY  1995 
is  $21.70  per  ton  of  actual  emissions  of 
a  regulated  pollutant,  with  an  emissions 
cap  of  4,000  tons  per  year  per  pollutant. 
This  fee  structure  will  be  reevaluated 
each  year.  After  careful  review,  the  State 
of  Utah  has  determined  that  these  fees 
would  support  the  Utah  PROGRAM 
costs  as  required  by  section  70.9(a)  of 
the  Federal  operating  permit  regulation. 
Upon  review  of  this  demonstration,  the 
EPA  noted  the  following  concern:  State 
law  generally  provides  authority  to 
assess  and  collect  annual  permit  fees  in 
an  amount  sufficient  to  cover  ail 
reasonable  direct  and  indirect  costs  of 


the  program.  However,  section  A.1  of 
the  PROGRAM  description  found  in 
volume  1,  part  II.A.,  of  the  State's  title 
V  submittal  indicates  that  the  Utah 
Legislature  must  authorize  permit  fees 
on  a  yearly  basis.  If  permit  fees 
sufficient  to  fund  all  the  costs  of  the 
PROGRAM  are  not  authorized,  and  the 
State  is  not  able  to  fully  implement  the 
PROGRAM,  then  EPA  would  be 
required  to  disapprove  or  withdraw  the 
part  70  program,  impose  sanctions,  and 
implement  a  Federal  permitting 
program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
Section  112  Implementation.  Utah  has 
demonstrated  in  its  PROGRAM 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  iii 
Utah's  enabhng  legislation  and  in 
regulatory  provisions  defining 
"applicable  requirements"  and  stating 
that  the  permit  must  incorporate  all 
applicable  requirements.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Utah  to  issue  permits 
that  assure  compliance  with  all  section 
112  requirements,  and  to  carry  out  all 
section  112  activities.  For  further 
rationale  on  this  interpretation,  please 
refer  to  the  Technical  Support 
Document  accompanying  this 
rulemaking  and  the  April  13, 1993 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities."  signed  by  John  Seitz. 
Director  of  the  Office  of  Air  Quahty 
Planning  and  Standards. 

b.  Implementation  of  Section  112(g). 
On  February  14. 1995  EPA  published  an 
interpretive  notice  (see  60  FR  8333)  that 
postpones  the  effective  date  of  section 
1 12(g).until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g).  Utah 
must  be  able  to  implement  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  State  regulations.  EPA 
believes  that  Utah  can  utiUze  its 
construction  review  program  to  serve  as 
a  procedural  vehicle  for  implementing 


section  112(g)  and  making  these 

requirements  Federally  enforceable 
between  promulgation  of  the  Federal 
section  112(g)  rule  and  adoption  of 
implementing  State  regulations.  For  this 
reason.  EPA  is  proposing  to  approve 
Utah's  construction  permitting  program 
found  in  section  R307-1-3  of  the  State's 
regulations  under  the  authority  of  title 
V  and  part  70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  to  meet  the 
requirements  of  section  112(g).  Since 
the  approval  would  be  for  the  single 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  the 
transition  pwriod.  the  approval  would  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 
Also,  since  the  approval  would  be  for 
the  limited  purpose  of  allowing  the 
State  sufficient  time  to  adopt 
regulations,  EPA  proposes  to  limit  the 
duration  of  the  appwoval  to  12  months 
following  promulgation  by  EPA  of  its 
section  112(g)  rule.  Utah's  construction 
permitting  program  allows  permit 
requirements  to  be  established  for  all  air 
contaminants  (which  is  defined  in 
R307-1-1  of  the  Utah  Administrative 
Code  and  includes  all  of  the  hazardous 
air  pollutants  (HAPs)  listed  in  section 
112(b)  of  the  Act). 

c.  Program  for  Straight  Delegation  of 
Section  112  Standards.  Requirements 
for  approval,  specified  in  40  CFR 
§  70.4(b).  encompass  section  1 1 2(1)(5). 
requirements  for  approval  of  a  program 
for  delegation  of  the  provisions  of  40 
CFR  part  63.  Subpart  A,  and  section  112 
standards  promulgated  by  EPA  as  they 
apply  to  part  70  sources,  as  well  as  non- 
part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore. 
EPA  is  also  proposing  to  grant  approval 
under  section  112(1)(5)  and  40  CFR  part 
63.91  of  the  State's  program  for 
receiving  delegation  of  section  1 12 
standards  that  are  unchanged  from  the 
Federal  standards  as  promulgated.  Utah 
has  informed  EPA  that  it  intends  to 
accept  delegation  of  section  112 
standards  through  incorporation  by 
reference.  This  program  applies  to  both 
existing  and  future  standards. 

The  radionuclide  national  emission 
standard  for  HAPs  (NESHAP)  is  a 
section  112  regulation  and  an  applicable 
requirement  under  the  State  PROGRAM. 
CurrenUy  the  State  of  Utah  has  no  part 
'  70  sources  which  emit  radionuclides. 
However,  sources  which  are  not 
currently  part  70  sources  may  be 
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defined  as  major  and  become  part  70 
sources  under  forthcoming  Federal 
radionucUde  regulations.  In  that  event, 
the  State  will  be  responsible  for  issuing 
part  70  permits  to  those  sources. 

d.  Approval  of  Construction  Permit 
Program  Under  Section  112(1).  Also  in 
this  action,  EPA  is  proposing  to  approve 
Utah's  construction  permit  program  in 
R307-1-3.1  of  the  State's  regulations 
luider  the  authority  provided  in  section 
112(1)  of  the  amended  Act  for  the 
purpose  of  creating  Federally 
enforceable  permit  conditions  for 
sources  of  HAPs  listed  pursuant  to 
section  1 12(b)  of  the  Act.  The  State's 
construction  permitting  rules  referenced 
above  were  approved  by  EPA  as  part  of 
the  SIP  on  February  19, 1980  (45  FR 
10761-10765).  Approval  of  the  State's 
construction  permit  program  under 
section  112(1)  is  necessary  to  allow  the 
State  to  create  Federally  enforceable 
hmits  on  the  potential  to  emit  of  HAPs. 
because  SIP  approval  of  the  State's 
construction  permit  rules  only  extends 
to  the  control  of  HAPs  which  are 
photochemically  reactive  organic 
compounds  or  particulate  matter. 
Federally  enforceable  Umits  on 
photochemically  reactive  organic 
compounds  or  particulate  matter  may 
have  the  incidental  effect  of  limiting 
certain  HAPs.  As  a  legal  matter,  no 
additional  program  approval  by  the  EPA 
is  required  in  order  for  those  "criteria" 
pollutant  limits  to  be  recognized  as 
Federally  enforceable.  However,  section 
112  of  the  Act  provides  the  underlying 
authority  for  controHing  all  HAP 
emissions. 

The  State's  construction  permit 
program  applies  to  new  and  modified 
sources  which  would  emit  "air 
contaminants."  which  is  defined  in  the 
State's  rules  as  "any  particulate  matter 
or  any  gas,  vapor,  suspended  solid  or  ^ 
any  combination  of  them,  excluding 
steam  and  water  vapors."  The  State  has 
defined  "air  contaminant"  in  such  a 
broad  manner  that  it  includes  HAPs. 
Consequently,  the  State's  construction 
permit  program  provides  authority  for 
the  State  to  issue  construction  permits 
to  sources  of  HAPs. 

The  criteria  used  in  approving  Utah's 
construction  permit  program  in  the  SIP 
are  located  in  40  CFR  51.160-164.  As 
detailed  in  the  Technical  Support 
Document  accompanying  this  notice. 
EPA  believes  the  State's  construction 
permit  program  meets  the  requirements 
of  40  CFR  51.160-164.  EPA  believes  the 
most  significant  criteria  in  40  CFR  Part 
51  for  creating  Federally  enforceable 
limits  through  construction  permits  are 
those  in  40  CFR  51.160-162.  Further,  as 
discussed  in  EPA's  January  25, 1995 
memorandum  from  John  S.  Seitz, 


Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  and  Robert  I. 
Van  Heuvelen,  Director  of  the  Ofiice  of 
Regulatory  Enforcement,  entitled 
"Options  for  Limiting  the  Potential  to 
Emit  of  a  Stationary  Source  Under 
Section  112  and  Title  V  of  the  Clean  Air 
Act."  in  order  for  EPA  to  consider  any 
construction  permit  terms  Federally 
enforceable,  such  permit  conditions 
must  be  enforceable  as  a  practical 
matter.  Utah's  program  will  allow  the 
State  to  issue  permits  that  are 
enforceable  as  a  practical  matter.  Thus, 
any  permits  issued  in  accordance  with 
the  Utah  program  and  which  are 
practically  enforceable  would  be 
considered  Federally  enforceable. 

In  addition  to  meeting  the  criteria 
discussed  above,  a  construction  permit 
program  for  HAPs  must  meet  the 
statutory  criteria  for  approval  under 
section  112(1)(5)  of  the  Act.  This  section 
allows  EPA  to  approve  a  program  only 
if  it:  (1)  Contains  adequate  authority  to 
assure  compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources  to  implement  the 
program;  (3)  provides  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements;  and  (4)  is 
otherwise  likely  to  satisfy  the  objectives 
of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  the 
potential  to  emit  of  HAPs  through 
amendments  to  Subpart  E  of  40  CFR 
part  63,  the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act. 
EPA  believes  it  has  the  authority  under 
section  112(1)  to  approve  programs  to 
limit  potential  to  emit  HAPs  directly 
under  section  112(1)  prior  to  this 
revision  to  Subpart  E  of  40  CFR  part  63. 
Given  the  timing  problems  posed  by 
impending  deadlines  imder  section  112 
and  title  V,  EPA  believes  it  is  reasonable 
to  read  section  112(1)  to  allow  for 
approval  of  programs  to  limit  potential 
to  emit  prior  to  issuance  of  a  rule 
specifically  addressing  this  issue.  The 
EPA  is  therefore  proposing  approval  of 
Utah's  construction  permit  program  to 
hmit  the  potential  to  emit  of  HAPs  now, 
so  that  the  State  may  begin  to  issue 
Federally  enforceable  synthetic  minor 
permits  as  soon  as  possible.  The  EPA 
also  plans  to  codify  programs  approved 
under  section  112(1)  without  further 
rulemaking  once  the  revisions  to 
Subpart  E  are  promulgated. 

As  discussed  above,  Utah's 
construction  permit  program  in  R307- 
1-3.1  has  already  been  approved  in  the 
SIP,  and  it  satisfies  the  criteria  for  such 
programs,  including  the  relevant  criteria 
related  to  creating  Federally  enforceable 
limits  in  40  CFR  51.160-162.  In 
addition,  Utah's  construction  permit 


program  meets  the  statutory  criteria  for 
approval  under  section  112(1)(5),  as 
follows: 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
believes  Utah's  construction  permit 
program  contains  adequate  authority  to 
assure  compliance  with  section  112 
requirements  because  the  State's 
program  does  not  provide  for  the  waiver 
of  any  section  112  requirement.  Sources 
that  become  minor  through  a  permit 
issued  pursuant  to  the  State's 
construction  permit  program  would  still 
be  required  to  meet  section  112 
requirements  applicable  to  non-major 
sources. 

Regarding  the  requirement  for 
adequate  resources,  the  State  has 
committed  in  its  SIP  to  provide 
adequate  resources  for  all  program 
activities  required  by  the  annual  State/ 
EPA  agreement,  which  includes 
construction  permitting.  Thus,  EPA 
believes  the  State  has  adequate 
resources  to  support  the  construction 
permit  program  for  HAPs,  and  EPA  will 
monitor  the  State's  implementation  of 
the  program  to  assure  that  adequate 
resources  continue  to  be  available. 

The  EPA  also  believes  that  the  State's 
rules  provide  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements.  A  source 
seeking  a  voluntary  limit  on  its  potential 
to  emit  is  probably  doing  so  to  avoid  a 
Federal  requirement  applicable  on  a 
particular  date.  Nothing  in  the  State's 
program  would  allow  a  source  to  avoid 
or  delay  compliance  with  the  Federal 
requirement  if  it  fails  to  obtain  the 
appropriate  Federally  enforceable  limit 
by  the  relevant  deadline. 

Finally,  EPA  believes  it  is  consistent 
with  the  intent  of  section  112  of  the  Act 
for  States  to  provide  a  mechanism 
through  which  sources  may  avoid 
classification  as  a  major  source  by 
obtaining  a  Federally  enforceable  limit 
on  potential  to  emit. 

Accordingly,  EPA  beUeves  that  Utah's 
construction  permit  program  in  R307- 
1-3.1  of  its  air  quality  regulations 
satisfies  the  applicable  criteria  for 
establishing  Federally  enforceable 
limitations  for  sources  of  HAPs. 
Therefore,  EPA  is  proposing  approval  of 
Utah's  construction  permit  program  in 
R307-1-3  of  the  State's  rules  under 
section  112(1)  of  the  Act. 

Refer  to  the  Technical  Support 
Document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
this  approval  under  section  112(1)  of  the 
Act. 

e.  Program  for  Implementing  Title  IV 
of  the  Act.  Utah's  PROGRAM  contains 
adequate  authority  to  issue  permits 
which  reflect  the  requirements  of  Title 


IV  of  the  Act,  and  Utah  commits  to 
adopt  the  rules  and  requirements 
promulgated  by  EPA  to  implement  an 
acid  rain  program  through  the  title  V 
permit. 

B.  Proposed  Action 

EPA  is  proposing  full  approval  of  the 
operating  permits  program  submitted  to 
EPA  by  the  State  of  Utah  on  April  14. 
1994.  Among  other  things.  Utah  has 
demonstrated  that  the  PROGRAM  will 
be  adequate  to  meet  the  minimum 
elements  of  a  State  operating  permits 
program  as  specified  in  40  CFR  part  70. 
EPA  also  proposes  approval  of  the  Utah 
Construction  Permit  Program  found  in 
sertion  R307-1-3  of  the  State  s 
regulations  under  section  1 1 2(1)  of  the 
Act  for  the  purpose  of  creating  Federally 
enforceable  permit  conditions  for 
sources  of  hazardous  air  pollutants 
listed  pursuant  to  section  112(b)  of  the 
Act.  and.  under  the  authority  of  title  V 
and  40  CFR  part  70,  for  the  purpose  of 
providing  a  mechanism  to  implement 
section  112(g)  of  the  Act  during  any 
transition  period  between  EPA's 
promulgation  of  a  section  112(g)  rule 
and  adoption  by  the  State  of  rules  to 
implement  section  112(g). 

In  Utah's  part  70  program  submission, 
the  State  indicated  that  it  is  not  seeking 
approval  from  EPA  to  administer  the 
State  s  part  70  PROGRAM  within  the 
exterior  boundaries  of  Indian 
Reservations  in  Utah.  In  this  notice, 
EPA  proposes  to  approve  Utah's  part  70 
PROGRAM  for  ail  areas  within  the  State 
except  the  following:  lands  within  the 
exterior  boundaries  of  Indian 
Reservations  (including  the  Uintah  and 
Ouray.  Skull  Valley,  Paiute,  Navajo, 
Goshute,  White  Mesa,  and  Northwestern 
Shoshoni  Indian  Reservations)  and  any 
other  areas  which  are  "Indian  Country" 
within  the  meaning  of  18  U.S.C.  1151 
(excepted  areas). 

In  proposing  not  to  extend  the  scope 
of  Utah's  part  70  PROGRAM  to  sources 
located  in  the  excepted  areas,  EPA  is  not 
making  a  determination  that  the  State 
either  has  adequate  jurisdiction  or  lacks 
jurisdiction  over  such  sources.  Should 
the  State  of  Utah  choose  to  seek  program 
approval  within  these  areas,  it  may  do 
so  without  prejudice.  Before  EPA  would 
approve  the  State's  part  70  PROGRAM 
for  any  portion  of  the  excepted  areas, 
EPA  would  have  to  be  satisfied  that  the 
State  has  authority,  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice 


Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  part  63.91 
of  the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  applies  to  sources  covered 
by  the  part  70  program,  as  well  as  non- 
part  70  sources. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  full 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  title  V  and  section  112(1) 
approvals  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  these 
proposed  approvals.  The  principal 
purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  April  21, 
1995. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Exeaitive 
Order  12866  review. 

C.  Regulatory  Flexibility  Ad 

EPA's  actions  under  section  502  and 
section  112(1)  of  the  Act  do  not  create 
any  new  requirements,  but  simply 
address  operating  permits  programs 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70  and  the  creation  of 
Federally  enforceable  permit  conditions 
for  sources  of  hazardous  air  pollutants 
listed  pursuant  to  section  11 2(b)  of  the 
Act.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  en  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 


Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  sections  7401-767tq. 

Dated:  March  14. 1995. 
WUIiam  P.  YeUowtail, 
Reponal  Administrator. 
|FR  Doc.  95-7063  Filed  3-21-95;  8:45  am) 
BiujNG  cooe  6SaO-66-P 

40  CFR  Part  180 

[PP  3E4241/P607;  Fm.-4941-l] 

RIN  2070-AC18 

Imazethapyn  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  estaL"::htj 
tolerances  with  regional  registration  for 
the  sum  of  the  residues  of  the  herbicide 
imazethapyr,  as  its  ammonium  salt,  and 
its  metabolite  in  or  on  the  raw 
agricultural  commodities  lettuce  and 
endive.  The  Interregional  Research 
Project  No.  4  (IR-4)  requested  this 
proposed  regulation. 
DATES:  Comments,  identified  by  the 
document  control  number,  [PP  3E4241/ 
P607].  must  be  received  on  or  before 
April  21,  1995. 

ADDRESSES:  By  mail,  submit  WTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  1 132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Janierson,  Registration 
Division  {7505VV),  Office  of  PesUcide 
Programs,  Environmental  Protection 


UMI 
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Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor.  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultvu^l  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Br\mswick.  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
3E4241  to  EPA  on  behalf  of  the 
vegetable  growers  of  Florida.  The 
petition  requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  tmd  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  amend  40  CFR 
180.447  by  establishing  tolerances  with 
regional  registration  for  residues  of  the 
herbicide  imazethapyr,  2-[4,5-dihydro- 
4-methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yll-5-€thyl-3-pyridine 
carboxylic  acid,  as  its  ammonium  salt, 
and  its  metabolite,  2-(4,5-dihydro-4- 
methyl-4-(l-melhylethyl)-5-oxo-lH- 
imidazol-2-yl]-5-(l-hydroxyethyl-3- 
pyridine  carboxylic  acid),  free  and 
conjugated,  in  or  on  the  raw  agricultural 
commodities  lettuce  (head  and  leaf)  and 
endive  (escarole)  at  0.1  part  per  million 
(ppm).  The  petitioner  proposed  that  use 
of  imazethapyr  on  lettuce  and  endive  be 
limited  to  Florida  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  IDivision  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1 .  Several  acute  toxicology  studies 
placing  technical-grade  imazethapyr  in 
Toxicity  Category  III  and  Toxicity 
Category  IV. 

2.  A  1-year  feeding  study  with  dogs 
fed  diets  containing  0, 1,000,  5,000,  or 
10,000  part  per  million  (ppm)  with  a 
systemic  no-observed-effect  level 
(NOEL)  of  1,000  ppm  (25  milligrams 
(mg)/kilogram  (kg)/day)  based  on 
decreased  packed  cell  volume, 
hemoglobin,  and  erythrocytes  in  the 
blood  of  female  dogs  at  the  5,000-ppm 
(125  mg/kg/day)  dose  level. 

3.  A  78-week  carcinogenicity  study  in 
mice  fed  diets  containing  0, 1,000,  5,000 
or  10,000  ppm  (equivalent  to  0, 150, 
750,  or  1.500  rag/kg/day)  with  a 
systemic  NOEL  of  5,000  ppm  based  on 
decreased  body  weight  gain  in  both 
sexes  at  the  10.000-ppm  dose  level.  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study. 


4.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0. 1,000,  5,000,  or  10.000 
ppm  (equivalent  to  0.  50.  250.  or  500 
mg/kg/day)  with  no  treatment-related 
systemic  or  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

5.  A  multi-generation  reproduction 
study  in  rats  fed  diets  containing  0. 
1.000.  5,000,  or  10,000  ppm  (equivalent 
to  0,  50,  250,  or  500  mg/kg/day)  vdth  no 
treatment-related  systemic  or 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

6.  Developmental  toxicity  studies  in 
rats  and  rabbits  with  no  developmental 
toxicity  observed  imder  the  conditions 
of  the  studies  at  dose  levels  up  to  and 
including  the  highest  dose  tested  (1,125 
mg/kg/day  in  rats  and  1,000  mg/kg/day 
in  rabbits). 

7.  Mutagenicity  studies  include  gene 
mutation  assays  in  bacteria  cells 
(negative)  and  Chinese  hamster  ovary 
cells  (no  dose- response);  structural 
chromosomal  aberration  assays  in  vivo 
in  rat  bone  marrow  cells  (negative)  and 
in  vitro  in  Chinese  hamster  ovary  cells 
(positive  without  activation  at  levels 
toxic  to  cells  and  negative  with 
activation);  and  other  genotoxic  effects 
(did  not  induce  unscheduled  DNA 
synthesis  in  rat  hepatocytes  cultured  in 
vitro). 

The  reference  dose  (RfD)  for 
imazethapyr  is  established  at  0.25  mg/ 
kg  body  weight/day.  The  RfD  is  based 
on  a  NOEL  of  25  mg/kg/day  established 
in  the  1-year  feeding  study  in  dogs  and 
an  uncertainty  factor  of  100.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing  uses 
and  the  proposed  uses  on  lettuce  and 
endive  utilizes  less  than  1  percent  of  the 
RfD  for  the  general  population  and  all 
22  subgroup  populations  for  which  EPA 
routinely  conducts  dietary  risk 
assessments.  This  is  a  worst-case 
estimate  of  dietary  exposure  which 
assumes  tolerance  level  residues  and 
treatment  of  the  total  production  acreage 
of  the  commodities.  The  dietary  risk 
assessment  indicates  that  there  is 
mininidl  risk  from  the  establishment  of 
the  proposed  tolerances  for  lettuce  and 
endive. 

The  nature  of  residues  in  lettuce  and 
endive  is  adequately  understood  for  the 
purposes  of  establishing  the  proposed 
tolerances.  An  adequate  analytical 
method  is  available  for  enforcement 
purposes.  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
publication  in  the  Pesticide  Analytical 
Manual,  Vol.  II  (PAM II).  Because  of  the 
long  lead  time  for  publication  of  the 
method  in  PAM  II.  the  analytical 


methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)-305-5937. 

No  secondary  residues  are  expected  to 
occur  in  meat.  milk,  poultry,  or  eggs 
from  this  action  since  lettuce  and 
endive  are  not  considered  livestock  feed 
commodities. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  180.447  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  3E4241/P607].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  exCept  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  Ukely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
govenunents  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 


otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  foes 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  tlie  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  ofSubiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedun;. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  8.  i99r>. 

Stephen  L.  |ohnson, 

Din-c.tor,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.447,  by  adding  new 
paragraph  (d),  to  read  as  follows: 

$  180.447    imazethapyr,  ammonium  salt; 
tolerance  for  residues. 


(d)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1  (n)  of 
this  chapter,  are  established  for  the  sum 
of  residues  of  the  herbicide 
imazethapyr.  2-l4.5-dihyd^o-4-methyl-4- 
(l-mcthylethyl)-5-oxo-l7/-imidazol-2- 
ylj-5-ethyl-3-pyridine  carboxylic  acid, 
as  its  ammonium  salt,  and  its 
metabolite,  2-|4.5-dihydro-4-methyl-4- 
{l-methylethyl)-5-oxo-lH-imidazol-2- 
yll-5-(l-hydroxyethyl)-3-pyridine 
carbox>'lic  acid,  both  free  and 
conjugated,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Parts  per 
million 


Endive  (escarole) , 

Lettuce  (head  and  leaf) 


0.1 
0.1 
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40  CFR  Part  180 
[OPP-300380:  FRL-4936-4] 
RIN  207&-AC18 

Acetic  Acid  Ethenyl  Ester,  Polymer 
with  Ethenol  and  (a>-2-Propenyl-((i)>- 
Hydroxypoly(Oxy-1 .2-Ethanediyl); 
Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-((j))- 
hydroxypoly(oxy-l  ,2-ethanediyl)  (CAS 
Reg.  No.  137091-12-4),  when  used  as 
an  inert  ingredient  (component  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only  under  40 
CFR  180.1001(d).  Japan  Technical 
Information  Center,  Inc.,  requested  this 
proposed  regulation  on  l)ehalf  of 
Nippon  Gohsei  (U.S.A.)  Co.,  Ltd. 
DATES:  Written  comments,  identified  by 
the  document  control  number,  [OPP- 
300380),  must  be  received  on  or  before 
April  21.  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
insp>cction  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Kerr\'  Leifer,  Registration  Support 
Branch,  Registration  Division  (7505W). 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower.  6th 
Floor,  Arhngton,  VA  22202,  (703)  308- 
8323. 

SUPPLEMENTARY  INFORMATION:  Japan 
Information  Center,  Inc.,  775  South  23rd 
St.,  Arlington,  VA  22202,  on  behalf  of 
Nippon  Gohsei  (U.S.A.)  Co.,  Ltd., 
submitted  pesticide  petition  (PP) 
4EO4403  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acetic  acid 
ethenyl  ester,  polymer  with  ethenol  and 
(a)-2-propenyl-(a))-hydroxypoly(ox)'-l  ,2- 
ethanediyl)  (CAS  Reg.  No.  137091-12- 
4),  when  used  as  an  inert  ingredient 
(component  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only  under  40  CFR 
180.1001(d). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  follovking  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents: 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22,  1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
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inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for  acetic  add  ethenyl 
ester,  polymer  with  ethenol  and  (a)-2- 
propenyl-(a))-hydroxypoly(oxy-l,2- 
ethanediyl]  will  need  to  be  submitted. 
The  rationale  for  this  decision  is 
described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
idenUfy  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  (he  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acetic  acid  ethenyl  ester,  polymer  with 
ethenol  and  (a)-2-propenyl-((o)- 
hydroxypoly  (oxy-1 ,2-ethanediyl) 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250(b)(ll)  and 
meets  the  following  criteria  that  are 
used  to  identify  low-risk  polymers. 

1.  The  minimum  number-average 
molecular  weight  of  acetic  acid  ethenyl 
ester,  polymer  with  ethenol  and  (a)-2- 
propenyl-(a))-hydroxypoly(oxy-l,2- 
ethanediyl)  is  15,000.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  tract.  Chemicals 
not  absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Acetic  add  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-({i))- 
hydroxypoly(oxy-l,2-ethanediyl)  is  not 
a  cationic  polymer,  nor  is  it  reasonably 
expected  to  become  a  cationic  polymer 
in  a  natural  aquatic  environment. 

3.  Acetic  add  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-((o)- 
hydroxypoly(oxy-l,2-ethanediyl)  does 
not  contain  less  than  32.0  percent  by 
weight  of  the  atomic  element  carbon. 


4.  Acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  {a)-2-propenyl-((i))- 
hydroxypoly(oxy-l  ,2-ethanediyl) 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  Acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-prop€nyl-(o))- 
hydroxypoly(oxy-l  ,2-ethanediyl)  does 
not  contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(d)(3)(ii). 

6.  Acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-((i))- 
hydroxypoly(oxy-1.2-ethanediyl)  is  not 
a  biopolymer,  a  synthetic  equivalent  of 
a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  Acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-((o)- 
hydroxypoly (oxy-1, 2-ethanediyl)  is  not 
manufactured  from  reactants  containing, 
other  than  impurities,  halogen  atoms  or 
cyano  groups. 

8.  Acetic  acid  ethenyl  ester,  polymer 
writh  ethenol  and  (a)-2-propenyl-((i))- 
hydroxypoly(oxy-l, 2-ethanediyl)  does 
not  contain  a  reactive  functional  group 
that  is  intended  or  reasonably  expected 
to  undergo  further  reaction. 

9.  Acetic  acid  ethenyl  ester,  polymer 
with  ethenol  and  (a)-2-propenyl-(a))- 
hydroxypoly (oxy-1, 2-ethanediyl)  is 
neither  designed  nor  reasonably 
expected  to  substantiaully  degrade, 
decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful,  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pestidde,  under  the  Federal 
Insecticide,  Fiuigicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  Usted  herein,  may 
request  within  30  days  after  the 
pubUcation  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 


Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300380].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  hoUdays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  pubUshed  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subject  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 

Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  8, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

S 1 80. 1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

•        •        •        *        • 

(d)*    •    * 


Inett  ingredient 


Limits 


Uses 


Acetic  acid  etheny)  ester,  polymer  with  ethetx)!  and 
(a)-2-propefryHu)-hydroxypoly(oxy-1 ,2-ethanediyl) 
(CAS  Reg.  No.   137091-12-4);  minimum  number 
average  molecular  weight  15.000. 


Component  of  water-soluble  film. 
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40  CFR  Parts  180, 185.  and  186 
[FAP  4H5683/P600;  FRL-493&-1] 
BIN  207fr-AC18 

Hexazinone;  Pesticide  Tolerances  and 
Food/Feed  Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  current  tolerance  for  residues 
of  the  herbicide  hexazinone  (3- 
cyclohexyl-6-(dimethylamino)-l- 
methyl-l,3,5-triazine-2,4(lH,3H)-dione 
and  its  metaboUtes  (calculated  as 
hexazinone)  in  or  on  sugarcane  at  0.2 
part  per  million  (ppm)  by  revoking  the 
current  tolerance  and  reestablishing  the 
same  tolerance  with  regional 
registration  and  tolerance  as  described 
by  40  CFR  180. i(n).  EPA  also  proposes 
to  establish  food  and  feed  additive 
regulations  for  residues  of  hexazinone 
and  its  metabolites  (calculated  as 
hexazinone)  in  sugarcane  molasses  at 
0.5  ppm.  E.  I.  du  Pont  de  Nemours  & 
Co.,  Inc.,  requested  these  proposed 
regulations. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (FAP 
4H5683/P600).  must  be  received  on  or 
before  April  21,  1995. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM  #2, 1921  Jefferson  Davis 
Hwy..  Ariington,  VA  22202,  (703-305- 
7830). 

SUPPLEMENTARY  INFORMATION:  E.I.  du 
Pont  de  Nemours  &  Co.,  Inc.,  has 
requested  a  regional  registration  for  the 
use  of  hexazinone  end-use  pesticide 
products  for  the  use  site,  sugarcane.  The 
company  proposed  that  the  use-site 
exclude  the  State  of  Florida,  because  the 
product  is  not  efficacious  in  muck  soils 
at  dosages  lliat  would  be  economically 
viable  to  growers.  The  company  has 
stated  that  the  rate  needed  for  weed 
control  in  the  typically  high  organic  soil 
of  Florida  used  for  the  culture  of 
sugarcane  would  exceed  the  maximum 
labelled  dosage.  In  addition,  the 
company  also  stated  that  the  high  rates 
would  not  be  economically  viable 
considering  other  less  expensive,  lower 
application  rate  products.  Based  on  the 
information  submitted,  the  company  has 
proposed  a  geographically  Umited 
registration  for  use  of  hexazinone  in 
sugarcane.  In  this  case,  the  company 
contends  that  there  is  little  likelihood 
for  the  use  of  hexazinone  in  the  State  of 
Florida  and  that  its  residue  data  are 
representative  of  all  sugarcane-grovsring 
areas  of  the  United  States. 

Published  information  on  acres  of 
sugarcane  grown  in  the  State  of  Florida 
on  other  than  organic  soils  (Spodosols, 
Entisols,  MoUisols)  was  11.1%  of  a  total 
of  464,191  acres  in  1993  (Sugar  Y 
Azucar  89:(1):  39-44).  EPA  has  no  data 
on  potential  residues  of  hexazinone 
when  used  in  the  culture  of  sugarcane 
commodities  from  studies  with 
sugarcane  cultured  in  the  State  of 
Florida.  Residue  chemistry  data  from  a 
Florida  study  are  required  to  allow  the 
unrestricted  use  of  hexazinone  in  the 
culture  of  sugarcane. 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  July  13, 1994  (59  FR 
35179),  which  announced  that  E.I.  Du 
Pont  de  Nemours  &  Co.,  Inc.,  had 
submitted  food  additive  petition  (FAP) 
4H5683  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section  409 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e),  amend 
40  CFR  parts  185  and  186  by 
establishing  tolerances  for  residues  of 
the  herbicide  hexazinone  (3-cyclohexyl- 
6-dimethylamino)-l-methyl-l,3,5- 
triazine-2.4-(lH,3H)-dione)  in  or  on 
sugarcane  molasses  at  5.0  ppm  and 
sugarcane  bagasse  at  0.5  ppm. 
Sugarcane  bagasse  is  not  currently 


considered  a  food  or  a  feed  commodity 
by  EPA;  therefore,  the  requested 
tolerance  is  not  proposed  to  be 
estabhshed  in  this  document. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing.  The 
scientific  data  submitted  with  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  lexicological 
and  residue  chemistry  data  considered 
in  support  of  the  proposed  actions 
include  the  following: 

1.  Plant  and  animal  metabolism 
studies. 

2.  Enforcement  methodology  for 
determining  residues. 

3.  A  90-day  feeding  study  with  rats, 
with  a  NOEL  of  50  mg/kg/day  and  an 
LEL  of  150  mg/kg/day  with  the  effect 
being  decreased  body  weights  in  both 
sexes. 

4.  A  90-day  feeding  study  with  dogs, 
with  a  NOEL  of  25  mg/kg/day,  increase 
alkaline  phosphatase,  decreased 
albumin/globulin,  and  increased 
absolute  and  relative  liver  weights  in 
both  sexes. 

5.  A  21-day  dermal  study  in  rabbits, 
with  a  NOEL  of  1,000  mg/kg/day,  the 
highest  dose  tested  (HDT). 

6.  A  12-month  chronic  feeding  study 
with  dogs,  with  a  NOEL  of  5.0  mg/kg/ 
day  and  a  lowest  effect  level  (LEL)  of 
37.5  mg/kg/day  with  thinness  in  one 
male  dog.  increased  alkaline 
phosphatase  in  males,  decrease  albumin 
and  increased  golbulin  in  males,  pale 
kidneys  in  one  female,  and  increased 
incidence  of  hepatocellular  vacuolation 
in  males,  and  cytoplasmic  inclusions 
and  pigmented  Kupffer  cells  in  the 
livers  of  females. 

7.  A  24-month  carcinogenicity  study 
in  mice  that  was  equivocal  for 
adenomas/carcinomas,  with  no 
statistical  significance  in  pair-wise 
comparison  between  control  and  dosed 
animals;  systemic  NOEL  of  30  mg/kg/ 
day  and  systemic  LEL  of  375  mg/kg/day. 

8.  A  developmental  toxicity  study 
with  rats,  with  a  maternal  NOEL  of  100 
mg/kg/day  and  maternal  LEL  of  400  mg/ 
kg/day:  a  developmental  NOEL  of  100 
mg/kg/day  and  developmental  LEL  of 
400  mg/kg/day  (decreased  fetal  body 
weight,  increased  incidence  of  fetuses 
with  no  kidney  papilla,  and  increased 
incidence  of  fetus  with  unossified 
sternebrae). 

9.  A  developmental  toxicity  study  in 
rabbits,  with  a  maternal  NOEL  of  50  mg/ 
kg/day  and  a  maternal  LEL  of  125  mg/ 
kg/day  (decreased  body  weight  gains, 
increased  resorptions  and  increased 
clinical  signs);  and  with  a 
developmental  NOEL  of  50  mg/kg/day 
and  a  developmental  LEL  of  125  mg/kg/ 
day  (decreased  body  weight  and  delayed 
ossifications  of  extremities). 
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10.  A  two-generation  reproductive 
study  with  rats  with  a  reproductive 
NOEL  of  10  mg/kg/day  and  an  LEL  of 
lOO  mg/kg/day  and  an  LEL  of  100  mg/ 
kg/day  (decreased  pup  weight  in  Fi,  Fj., 
and  F2b  litters]  and  decreased  pup 
survival  at  250  mg/kg/day  in  F2b  litters; 
systemic  NOEL  of  10  mg/kg/day  and 
LEL  of  100  mg/kg/day  (decreased  body 
weight  and  body  weight  gains). 

1 1 .  A  chronic  feeding/carcinogenicity 
study  in  rats  with  a  negative 
carcinogenic  potential  and  a  systemic 
NOEL  of  10  mg/kg/day  and  an  LEL  of 
50  mg/kg/day  (decreased  food  efficiency 
and  weight  gains  in  females). 

12.  A  gene  mutation  assay  with 
Salmonella  strains  TA1535.  TA1537, 
TA1538.  TAIOO,  and  TA98  with  and 
without  S-9  activation,  negative. 

13.  A  gene  mutation  [in  vitro)  CHO/ 
HGPRT  assay  at  cytotoxic  doses  (13.9 
mM,  without  S-9  and  9.9  mM  with  S- 
9  activation),  negative. 

14.  A  structural  chromosome 
aberration  (mammalian  cells  in  culture) 
cytogenetic  assay  in  Chinese  hamster 
ovary  cells  with  CHO  chromosomal 
aberrations  with  and  without  S-9 
metabolic  activation,  positive. 

15.  A  structural  chromosome 
aberration  (mammalian  cells  in  culture) 
cytogenetic  assay  in  rat  bone  marrow, 
negative. 

16.  An  unscheduled  DNA  synthesis 
study  with  rats  at  doses  of  1  x  10^  to  30 
mM,  negative. 

17.  A  rat  metabolism  study  with  a 
single  dose,  resixlted  in  97%  of 
radioactivity  excreted  within  7  days  (20 
percent  in  feces  and  77  percent  in 
urine);  the  major  metabolites  were 
demethylated  hydroxy lated  compounds. 

As  part  of  EPA's  evaluation  of 
potential  human  health  risks, 
hexazinone  has  been  the  subject  of  two 
Peer  Reviews  by  the  Office  of  Pesticides' 
Carcinogenicity  Peer  Review 
Committee.  The  first  Peer  Review.dated 
October  10, 1991,  indicated  that  based 
on  the  weight  of  evidence,  hexazinone 
was  classified  as  a  Group  C  carcinogen, 
possible  human  carcinogen.  The 
committee  recommended  that  for  the 
purposes  of  risk  characterization,  the 
EPA  reference  dose  (R£D)  approach 
should  be  used  for  quantification  of 
human  risk. 

E.  I.  du  Pont  de  Nemours  &  Co. 
questioned  the  finding  of  the  first  Peer 
Review  and  presented  a  reevaluation  of 
the  mouse  carcinogenic  study  based  on 
contemporary  diagnostic  nomenclature 
of  the  pathology  of  the  neoplasium 
found.  The  pathologist  classified  the 
hepatocellular  carcinomas  and 
hyperplastic  nodules  as  either 
hepatocellular  carcinoma, 
hepatocellular  adenoma,  or  a  focus  of 


cellular  alteration  (nonneoplastic).  The 
Peer  Review  findings  were  based  on  a 
pathological  diagnosis  that  classified  all 
hyperplastic  nodules  as  tumors/ 
adenomas. 

A  second  Peer  Review  dated  May  11, 
1994,  was  conducted  based  on  the 
reclassification  of  the  pathology.  Based 
on  another  weight-of-evidence 
evaluation  the  Carcinogenicity  Peer 
Review  Committee  determined  that 
hexazinone  should  be  recategorized  as  a 
Group  E^not  classifiable  as  to  human 
carcinogenicity.  That  is,  the  evidence  is 
inadequate  and  cannot  be  interpreted  as 
showing  either  the  presence  or  absence 
of  a  carcinogenic  effect.  Based  on  this 
conclusion,  EPA  determines  that 
hexazinone  does  not  induce  cancer 
within  the  meaning  of  the  Delaney 
Clause. 

The  Peer  Review  Committee 
considered  the  following  facts  regarding 
the  toxicology  data  on  hexazinone  in  a 
weight-of-evidence  determination  of 
carcinogenic  potential: 

1 .  Based  on  the  registrant's 
submission  of  reevaluated  liver  sections, 
hexazinone  feed  in  the  diet  of  CD-I 
male  and  female  mice  was  not 
associated  with  any  pairwise 
statistically  significant  increases  in 
adenomas,  carcinomas,  or  combined 
adenomas/carcinomas,  when  the 
controls  were  compared  to  the  treated 
groups.  Female  mice  had  a  statistically 
significant  dose-related  trend  (P  =  0.014) 
for  combined  hepatocellular  adenoma/ 
carcinoma,  but  the  pairwise  comparison 
of  the  high-dose  group  to  control  was 
not  statistically  significant.  The 
incidence  of  combined  hepatocellular 
adenomas/carcinomas  (9%)  in  females 
at  the  highest  dose  exceeded  the  range 
of  these  tumors  in  historical  controls  (0- 
5%). 

Male  mice  had  a  statistically 
significant  increasing  dose-related  trend 
in  fod  of  cellular  alteration  in  the  liver 
and  also  a  significant  increase  (p  = 
0.004)  in  these  nonneoplastic  lesions  in 
the  pairwisa  comparison  of  the  highest 
dose  and  the  controls.  The  HDT, 
although  very  high,  was  not  considered 
by  the  Committee  to  have  been 
excessive  for  assessing  the  carcinogenic 
potential  of  hexazinone  in  mice. 

2.  Hexazinone  fed  in  the  diet  to  male 
and  female  Spragus-Dawley  rats  at  doses 
up  to  125  mg/kg/day  was  not  associated 
with  statistically  significant  increases  of 
any  neoplasms  in  either  sex. 

The  dosing  in  this  study  was 
considered  to  be  marginally  adequate 
based  on  the  lack  of  significant  toxicity 
and  enhanced  survival. 

3.  Hexazinone  was  mutagenic  both 
with  and  without  S-9  activation  in  an  in 
vivo  assay  for  chromosomal  aberrations 


in  Chinese  hamster  ovary  cells  (almost 
at  the  level  of  a  positive  control  writhout 
activation).  The  response  in  a  Chinese 
hamster  ovary  (CHO)  gene  mutation 
assay  with  activation  was  equivocal. 
Hexazinone  was  negative  in  the 
Salmonella  assay,  in  an  in  vivo 
cytogenetic  assay,  and  in  a  UDS  assay. 

4.  Hexazinone  is  structurally,  but  not 
chemically  (lacks  aromaticity),  related 
to  the  2-triazines,  which  are  usually 
associated  with  mammary  gland  tumors 
in  Sprague-Dawley  rats  {the  same  strain 
used  in  the  hexazinone  study). 
Phenobarbital  was  considered  to  be  a 
closer  analog,  both  structurally  and 
chemically,  but  unlike  hexazinone, 
phenobarbital  has  no  known 
genotoxicity.  Hexazinone  may  also  be 
viewed  as  a  pyrimidine  analog,  a 
property  which  is  thought  to  be 
predictive  of  carcinogenicity. 

The  Reference  Dose  (RfD)  is 
established  at  0.05  mg/kg/day,  based  on 
a  NOEL  of  5.0  mg/kg/day  in  the  12- 
month  dog-feeding  study  and  an 
uncertainty  factor  of  100.  The 
Anticipated  Residue  Contribution  (ARC) 
fi-om  the  current  actions  is  estimated  at 
7.4  X  10'  mg/kg  of  body  weight/day  for 
the  general  population  and  utilizes  less 
than  15%  of  the  RflD  for  the  U.S. 
population.  The  ARC  for  the  most 
exposed  subgroups  is  2.0  x  10"^  mg/kg/ 
body  weight/day  for  nonnursing  infants 
(less  than  1  year  old)  and  1.0  x  10~^  mg/ 
kg/body  weight/day  for  children  (1  to  6 
y^ars  old),  or  40.0  and  20.0  percent  of 
the  RfD,  respectively.  No  appreciable 
risk  is  expected  from  chronic  dietary 
intake  because  the  RfD  is  not  exceeded 
for  either  the  general  population  or  any 
subgroup. 

The  nature  of  the  residue  is 
adequately  understood  for  establishing 
these  tolerances. 

An  adequate  analytical  method,  gas 
chromatography  with  a  nitrogen- 
phosphorus  detector,  is  available  for 
enforcement  purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  these  tolerances 
are  sought,  and  these  tolerances  will 
limit  dietary  exposure  to  this  pesticidal 
chemical.  There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  and  food/feed 
additive  regulations  established  by 
amending  40  CFR  parts  180. 185,  and 
186  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerances  and  food/feed  additive 
regulations  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  appUcation  for  registration 
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of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  commmts  oa  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [FAP  4H5683/P600]. 
All  written  comments  filed  in  response 
to  this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given. above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terras  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U^.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
F R  24950: 


List  of  Subjects  in  40  CFR  Parts  180, 
185, 186 

Administrative  practice  and 
procedure,  A^cultural  commodities. 
'  Food  additives.  Feed  additives. 
Pesticides  and  pests,  Processed  foods. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  9. 1995. 

Daniel  M.  Borolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180, 185,  and  186  be  amended  as 
follows: 

PARTI  80— (AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.396,  the  existing  text  is 
designated  as  paragraph  (a),  and  the 
table  therein  is  amended  by  removing 
the  entry  for  sugarcane,  and  new 
paragraph  (b)  is  added,  to  read  as 
follows: 

§  1 80.396    Hexazinone;  tolerances  for 
residues. 

(a)  *     *     • 

(b)  A  tolerance  with  regional 
registration,  as  defined  in  §  180.1(n)  and 
which  excludes  use  of  hexazinone  on 
sugarcane  in  Florida,  is  established  for 
combined  residues  of  the  herbicide 
hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l  ,3)5- 
triazine-2,4(lH,3H)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  followang  raw  agricultural 
commodity: 


Commodity 


Parts  per 
mittton 


Sugarcane 


0.2 


PART  185-{AMENOEO] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 

b.  By  adding  new  §  185.3575,  to  read 
as  follows: 

§165.3575    Hexazinone;  tolerances  for 
residues. 

A  food  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180.  l(n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  is  Florida,  is 
established  for  Gambioed  residues  of  the 
herbicide  faeKarinone  (S^cyclohexyi-fi- 
(dimethylamino)-l-methyl-14^ 


triazine-2,4{l//.3H)-dioiie)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  commodity: 


Commodity 


Parts  per 

mittion 


Sugarcane,  molasses  ... 


0.S 


PART  186— {AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.SXL  348. 

b.  By  adding  new  §  186.3575,  to  read 
as  follows: 

§  186.3575    Hexazinone;  tolerances  for 
residue*. 

A  feed  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180. l(n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  in  Florida,  is 
established  for  combined  residues  of  the 
herbicide  hexazinone  (3-cyclohexvl-6- 
(dimethylamino)-l-methyl-l,3,5- 
triazine-2,4(lH,3/l)-dione  and  its 
metabolites  (calculated  hexazinone)  in 
or  on  the  following  feed  commodity: 


Commodity 


Parts  per 
miiiion 


Sugarcane,  molasses 


0^ 


(FR  Doc.  95-6931  Filed  3-2 1-95;  8:4  5  am) 
BILLING  CODE  tSttySO-f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4  and  5 
[CGO  95-023] 

Marine  Safety  Investigation  Process 
Review 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Coast  Guard  conducts 
marine  casualty  investigations  to 
determine  the  causes  of  casualties.  The 
findings  of  an  investigation  may  lead  to 
proceedings  for  the  suspenaoo  or 
revocation  of  a  merchant  mariner's 
license,  certificate  of  registry,  or 
document,  the  asseesment  of  a  civil 
penalty,  or  to  criminal  prosecutiim.  The 
Coast  Guard  is  reviewing  ks  marine 
safety  investigation  prooess  to  identify 
possible  improvements,  and  is  seeking 
input  from  the  pi^lic 
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DATES:  Comments  must  be  received  on 
or  before  May  1, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  W.D.  Rabe,  Commandant  (G-MMI), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  or  may  be  made  by 
telephone  at  (202)  267-1430,  or  by  fax 
at  (202)  267-1416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.D.  Rabe.  Marine  Investigation 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
telephone,  (202)  267-1430. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
process  by  submitting  written  data, 
views,  or  arguments,  or  verbal 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
95-023)  and  the  specific  question  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  written 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  the  document  are  Mr.  W.D. 
Rabe.  Project  Manager,  and  Commanded 
P.A.  Popko.  Assistant  Division  Chief. 
Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection. 

Background  and  Purpose 

The  marine  casualty  investigation 
process  is  the  main  feedback  loop  for 
Coast  Guard  prevention  programs.  This 
measurement  function  has  never  been 
more  important  as  limited  resources 
must  be  focused  on  those  activities 
which  will  be  most  effective  in 
minimizing  the  risks  to  personnel  and 
the  environment. 

Under  the  authority  of  46  U.S.C. 
Chapter  63.  the  Coast  Guard  conducts 
marine  casualty  investigations.  Section 
6301  of  Title  46.  U.S.  Code,  requires  the 
Secretary  to  issue  regulations  for  the 
investigation  of  marine  casualties.  This 
authority  has  been  delegated  to  the 
Coast  Guard  which  has  promulgated 
regulations  and  procedures  for  the 
reporting  and  investigation  of  marine 
casualties.  These  regulations  appear  in 
46  CFR  parts  4  and  5.  Under  current  law 
and  regulations,  the  marine  industry  has 
a  duty  to  report  marine  casualties,  as 
defined  in  law  and  regulations,  to  the 


Coast  Guard.  There  is  more  confusion 
regarding  which  casualties  must  be 
reported  and  a  general  concern  that 
there  is  little  benefit  in  reporting  and 
investigation  many  of  the  "minor" 
casualties. 

The  Chief.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection 
has  established  a  Quality  Action  Team 
(QAT)  to  review  the  investigation 
process.  The  QAT  will  examine  the 
process  and  recommend  improvements. 
It  will  consider  public  comment  during 
its  review.  The  review  will  address 
collection  and  analysis  of  casualty  data, 
casualty  reporting  requirements, 
casualty  investigation  procedures, 
investigator  training  and  qualification 
requirements,  and  the  use  of 
investigations  for  Suspension  and 
Revocation  proceedings,  civil  penalty 
assessments,  and  potential  criminal 
prosecutions. 

The  QAT  specifically  solicits 
responses  to  the  following  questions: 

1.  What  changes  would  you 
recommend  to  the  reporting 
requirements  for  marine  casualties  in  46 
CFR  part  4? 

2.  How  could  the  reporting  criteria  be 
improved  to  help  eliminate  confusion 

concerning  which  incidents  are 
~  jportable  to  the  Coast  Guard? 

3.  How  couldth^XoasOSuard  satisfy 
its  need  for  data  collection  onsmarine 

ile  reducing  some  of  the 
burden  on  industry  to  report  casualties? 

4.  Would  electronic  or  batch  reporting 
of  minor  casualties  be  beneficial? 

5.  What  would  be  the  pros  and  cons 
of  limiting  Coast  Guard  activity  on 
certain  casualties  to  data  collection 
while  reserving  in  depth  investigation  to 
those  casualties  bom  which  important 
lessons  can  be  learned? 

6.  What  would  be  the  pros  and  cons 
of  the  Coast  Guard  not  investigating 
those  cases  which  the  National 
Transportation  Safety  Board  is 
investigating  to  reduce  duplication  of 
effort? 

The  QAT  will  consult  with  the  marine 
industry  to  obtain  insight  on  where 
investigation  processes  can  be  improved 
to  benefit  both  the  Coast  Guard  and 
industry.  Small  study  groups  may  be 
formed,  if  appropriate,  and  public 
meetings  may  be  held  to  get  input  &t)m 
a  broad  interest  base.  If  the  Coast  Guard 
decides  to  hold  public  meetings,  the 
dates,  times,  and  locations  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 


Dated:  March  IS.  1995. 
Joseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety  Security 

and  Environmental  Protection. 

(FR  Doc.  95-6950  Filed  3-21-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  15 

[ET  Docket  No.  95-19;  FCC  95-46] 

Streamlining  the  Equipment 
Authorization  Procedures  for  Digital 
Devices 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would 
streamline  the  equipment  authorization 
requirements  for  personal  computers 
and  personal  computer  peripherals  by 
relaxing  the  equipment  authorization 
fi-om  certification  to  a  new  type  of 
authorization  based  on  a  manufacturer's 
or  supplier's  declaration  of  compliance. 
It  would  also  permit  authorization  of 
individual  components  of  personal 
computers  and  would  require  testing 
laboratories  to  be  accredited  by  the 
National  Institute  of  Standards  and 
technology  under  its  National  Voluntary 
Laboratory  Accreditation  Program. 
These  changes  would  allow 
manufacturers  and  suppliers  to  market 
new  equipment  without  having  to 
submit  an  appUcation  for  equipment 
authorization  and  await  FCC  approval. 
This  would  save  industry  approximately 
$250  million  annually  and  would 
stimulate  the  creation  of  jobs  and 
competition  in  the  computer  industry 
by  relaxing  regulations  that  are 
particularly  burdensome  for  small 
businesses. 

DATES:  Comments  must  be  submitted  on 
or  before  June  5, 1995,  and  reply 
comments  on  or  before  July  5, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N\V., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Reed,  Office  of  Engineering  and 
Technology,  (202)  776-1627. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
95-19,  adopted  February  7, 1995,  and 
released  February  7, 1995.  The  complete 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 


DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140,  Washington,  DC  20037. 
PAPERMORK  REDUCTION:  The  following 
collection  of  information  contained  in 
this  proposed  rule  has  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Copies  of  this  submission  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  ^202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  Persons  wishing 
to  comment  on  this  collection  of 
information  should  direct  their 
comments  to  Timothy  Fain,  (202)  395- 
3561,  Office  of  Management  and  Budget, 
Room  10102  (NEOB),  Washington,  DC 
20503.  A  copy  of  any  comments  filed 
with  the  Office  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission, 
Office  of  Managing  Director,  Paperwork 
Reduction  Project,  Washington,  DC 
20554.  For  further  infonnation  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  418-0210. 
OMB  Number:  None. 
Title:  Equipment  Authorization — 
Declaration  of  Compliance, 
Amendment  of  Parts  2  and  15. 
Form:  None. 

Action:  Proposed  new  collection. 
Respondents:  Businesses  or  other  for 

profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Anntial  Response:  4000 

respondents,  19  hours  per  response. 
Needs  and  Uses:  Data  collection  will  be 
used  to  investigate  complaints  of 
harmful  interference  to  radio 
communications  and  to  verify 
manufacturer's  or  supplier's 
compliance  with  the  rules.  The 
information  collected  is  essential  to 
controlliTig  potential  interference  to 
radio  communications. 

Summary  of  the  Notice  of  Proposed 
Rule  Making: 

1 .  In  the  Notice  of  Proposed  Rule 
Making,  the  Commission  proposes  to 
amend  parts  2  and  15  of  its  rules 
regarding  the  equipment  authorization 
and  testing  requirements  for  personal 
computers,  personal  computer 
peripherals  and  individual  components 
of  personal  computers. 

2.  Personal  computers  and  personal 
computer  peripheral  devices  are 
currently  subject  to  authorization  under 
our  certification  procedure  to  enstu^ 
that  they  do  not  cause  interference  to 
radio  services  such  as  TV  broadcasting. 


aeronautical  and  maritime 
communications,  amateur  services,  etc. 
We  propose  to  relax  the  equipment 
authorization  procedure  for  ptersonal 
computers  and  peripherals  from 
certification  to  a  process  based  on  a 
manufacturer's  or  supplier's  Declaration 
of  Conformity  (DoC).  The  DoC  is  similar 
to  the  current  verification  procedure 
where  testing  is  required  to  ensure 
compliance  with  the  standards.  The 
DoC  would  be  packaged  with  the 
equipment  and  would  include  the 
following  information:  (1)  Identification 
of  the  specific  product  covered  by  the 
declaration;  (2)  a  statement  that  the 
fu-oduct  complies  with  part  15  of  the 
FCC  rules;  (3)  identification  of  the 
compliance  test  report  by  date  and 
number;  and,  (4)  identification  by  name, 
address  and  telephone  number  of  the 
manufacturer,  importer  or  other  party 
located  within  the  U.S.  that  is 
responsible  for  ensuring  compliance 
with  the  rules.  Marketing  and 
importation  could  begin  immediately 
following  satisfactory  testing  and 
completion  of  the  DoC. 

3.  In  order  to  provide  an  additional 
safeguard  that  personal  computers  and 
peripherals  continue  to  comply  with  the 
technical  standards,  we  propose  to 
require  laboratories  that  perform 
measurements  on  these  products  to 
obtain  accreditation  by  (he  National 
Institute  of  Standards  and  Technology 
(NIST)  under  its  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  NIST  would  review  the 
qualifications  of  the  testing  personnel, 
quality  control  procedures,  record 
keeping  and  reporting,  etc.  and  send 
recognized  experts  to  observe  the 
testing.  Laboratory  accreditation  is 
generally  required,  either  implicitly  or 
explicitly,  imder  most  foreign 
government  approval  systems. 

4.  We  also  propose  to  permit  modular 
personal  computers  to  be  authorized 
based  on  tests  and  DoCs  of  the 
individual  components,  i.e.,  enclosures, 
power  suppHes  and  mother  boards, 
without  further  testing  of  the  completed 
assembly.  Currently,  personal 
computers  must  be  tested  and 
authorized  based  on  the  specific 
combination  of  CPU  board,  power 
supply  and  enclosure  used  in  their 
fabrication.  Every  time  this 
configuration  is  dianged,  separate 
testing  and  authorization  is  required. 
Many  computers  are  now  assetmbied 
form  modular  components.  Thus,  this 
proposal  will  enable  a  small 
manufacturer  or  retailer  to  k^aliy 
assemble  computers  and  wiil  also 
ensure  that  components  used  in  the 
assembly  result  in  a  computer  that 
comptlies  with  the  stand^ds.  Comments 


are  invited  on  specific  test  prooadures 
and  standards  that  should  be  applied  to 
mother  boards,  power  supplies  and 
enclosures. 

Initital  Regulatory  Flexibility  Analysis 

5.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  FlexibiHty  Analysis  (EFRA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  commeius 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  FlexibiUty  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regijlatory 
Flexibility  Act.  Pub.  L.  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  section  601  et  «eo. 
(1981). 

Reason  for  action:  This  rule  making 
proceeding  is  initiated  to  obtain 
comments  regarding  whether  and  how 
the  Commission  should  regulate 
computers,  peripheral  devices  to 
computers  and  subassemblies  to 
computers. 

Objectives:  The  Commission  seeks  to 
determine  the  standards,  test 
procedures,  and  equipment 
authorization  requirements  that  should 
be  applied  to  computers  as  well  as  to 
CPU  boards,  power  supplies,  and 
enclosures  used  in  personal  computers 
in  order:  (1)  To  reduce  regulatory 
burdens  on  computer  manufacturers;  f2) 
to  remove  impediments  to  flexible 
system  design  and  construction 
techniques  for  computer:  and  (3)  to 
reduce  the  potential  for  interference  to 
radio  services  by  improving  our  ability 
to  ensure  that  personal  computers 
compfy  vnth  our  standards. 

Legal  Basis:  The  proposed  action  is 
authorized  under  sections  4(i),  301,  302, 
303(e).  303(f),  303(r),  304  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154{i),  301, 
302,  303(f),  303(r).  304  and  307. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements:  CPU  boards, 
power  supplies,  and  enclosures 
designed  for  use  in  computers  are 
proposed  to  be  included  under  our 
standards  and  equipment  authorization 
requirements.  These  components,  which 
were  not  previously  subject  to  our  rules, 
will  be  included  under  an  equipment 
authorization  procedure  gimibir  to  our 
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verification  procedure  with  the  addition 
of  a  Declaration  of  Conformity  that 
would  be  included  with  each  product 
marketed,  hi  addition,  we  propose  to 
permit  any  party  to  assemble  computers 
from  authorized  CPU  boards,  power 
suppUes,  and  enclosures  without  further 
testing  provided  the  instructions 
accompanying  the  components  are 
followed  during  assembly.  Computers 
assembled  in  this  fashion  would  also  be 
accompanied  by  a  Declaration  of 
Conformity.  Alternatively,  the  computer 
may  be  assembled  using  imauthorized 
components  provided  the  resulting 
system  is  tested  and  accompanied  by  a 
Declaration  of  Conformity.  While  the 
measurement  data,  where  required, 
must  be  retained  by  the  responsible 
party,  there  is  no  requirement  to  file  an 
application  with,  and  obtain 
authorization  from,  the  Commission 
prior  to  marketing  or  importation. 
Accordingly,  we  expect  a  significant 
decrease  in  the  overall  recordkeeping 
requirements. 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved:  The 
actions  proposed  in  this  proceeding  will 
result  in  a  significant  decrease  in  the 
amount  of  testing  and  Commission 
authorization  of  computer  systems. 
Currently,  every  combination  of 
components  used  to  make  a  basic 
computer  system  must  be  tested  and 
authorized  prior  to  marketing  or 
importation.  This  is  extremely 
burdensome,  especially  on  small 
manufacturers.  Under  the  proposal,  as 
long  as  authorized  components  are  used 
to  assemble  the  computers  no  additional 
testing  or  Commission  authorization 
would  be  required.  However,  there  will 
be  some  impact  to  the  entities  that 
manufacture  computer  CPU  boards, 
power  supphes  and  enclosures.  We 
estimate  there  are  50-75  manufacturers 
of  CPU  boards  and  a  similar  number  of 
manufacturers  of  power  supplies.  No 
estimate  is  available  on  the  potential 
number  of  manufacturers  of  enclosures. 
Even  with  this  additional  impact  to  the 
manufacturers  of  computer  Q'U  boards, 
power  supplies  and  enclosures,  the 
overall  workload  will  decrease. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  Stated  Objectives:  None. 

List  of  Subjects 

47CFRPart2 

Imports,  Radio,  Reporting  and 
recordkeeping  requirements. 


47CFRPartl5 

Computer  technology.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

WUliun  F.  Caton 

Acting  Secretary 

[FR  Doc.  95-6965  Filed  3-21-95;  8:45  ami 
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47  CFR  Part  63 

PB  Docket  No.  95-22;  DA  95-502;  RM-8355; 
and  RM-6392] 

Foreign-Affiliated  Entities:  in  the 
Matter  of  Market  Entry  and  Regulation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Federal  Communications 
Commission  has  granted  an  extension  of 
time  in  which  to  file  comments  and 
reply  comments  to  its  Notice  of 
Proposed  Rulemaking  on  Market  Entry 
and  Regulation  of  Foreign-Affiliated 
Entities.  The  Commission  acted  in 
response  to  Telefonica  Larga  Distancia 
de  Puerto  Rico,  Inc.'s  (TLD)  motion  for 
an  extension  of  time.  Because  of  the 
broad  range  of  complex  legal,  economic 
and  policy  issues  raised  in  the  Notice  of 
Proposed  Rulemaking,  the  Commission 
recognized  the  importance  of  receiving 
a  complete  and  balanced  presentation 
on  the  numerous  issues,  and  found  that 
an  extension  of  time  would  help  achieve 
this  objective.  The  Commission, 
however,  limited  the  extension  of  time 
to  two  weeks  beyond  the  original  due 
date  for  both  the  comments  and  reply 
comments.  In  addition  to  being 
concerned  about  a  complete  and 
balanced  presentation  on  the  issues,  the 
Commission  is  equally  interested  in 
completing  this  proceeding  in  a  timely 
manner,  therefore  it  limited  the 
requested  extension  to  two  weeks 
beyond  the  original  due  date. 

As  a  result  of  the  Commission  order, 
the  due  date  for  comments  in  this 
proceeding  has  been  extended  to  April 
11, 1995,  and  the  due  date  for  the  reply 
comments  has  been  extended  May  12, 
1995. 

DATES:  Comments  due  April  11, 1995; 
Reply  Comments  due  May  12, 1995. 
ADDRESSES:  All  comments  and  reply 
comments  concerning  this  Notice  of 
Proposed  Rulemaking  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 


Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
St.,  NW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Troy 
Tanner  or  Ken  Schagrin,  International 
Bureau  (2021  418-1470. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  March  15, 1995. 

Released:  March  15, 1995. 

By  the  Chief,  International  Bureau:  1. 
Telefonica  Larga  Distancia  de  Puerto  Rico, 
Inc.  (TLD)  requests  that  the  time  for  filing 
Comments  and  Reply  Comments  to  the 
Notice  of  Proposed  Rulemaking^  be  extended 
four  weeks.  TRW  Inc.,  IDB  Mobile 
Communications,  Inc.,  and  AmericaTel 
Corporation  join  TLD  in  this  request. 

2.  This  proceeding  seeks  comments  on  a 
broad  range  of  complex  legal,  economic  and 
policy  issues  involving  the  entry  and 
regulation  of  foreign-affiliated  entities  in  the 
U.S.  telecommunications  market.  The  issues 
raised  have  been  the  subject  of  much  debate 
in  recent  years,  and  the  Commission  is 
interested  in  receiving  a  complete  and 
balanced  presentation  on  the  numerous 
issues.  While  the  Commission  recognizes  the 
wide  range  of  issues  to  be  addressed,  it  is 
also  interested  in  completing  this  proceeding 
in  a  timely  manner.  Therefore,  the 
Commission  will  limit  the  requested 
extension  of  time  for  Comments  and  Reply 
Comments  to  two  weeks  from  the  original 
due  dates  of  March  28. 1995,  and  April  28, 
1995,  respectively. 

3.  Although  the  Bureau  does  not  routinely 
grant  extension  requests,  we  find  that  an 
extension  of  the  deadline  for  Conmients  to 
April  11, 1995,  would  be  beneficial  in  this 
proceeding  as  it  would  enable  the  parties  to 
fully  develop  their  positions  on  the  many 
issues  raised  in  this  proceeding.  In  addition, 
the  Bureau  will  extend  the  deadline  for  filing 
Reply  Comments  to  May  12, 1995.  The 
parties  should  note,  however,  that  the  Bureau 
remains  committed  to  completing  this 
proceeding  in  a  timely  manner  and  that  no 
further  extensions  are  contemplated. 

4.  Accordingly,  pursuant  to  §0.261  of  the 
Commission's  rules,  47  CFR  0.261,  it  is 
ordered  that  the  deadline  for  filing 
Comments  to  the  Notice  of  Proposed 
Rulemaking  is  extended  to  April  11, 1995, 
anrd  the  deadline  for  filing  Reply  Comments 
is  extended  to  May  12, 1995. 

Federal  Communications  Conunission. 

Scott  Blake  Harris, 

Chief  International  Bureau. 

(FR  Doc.  95-7017  Filed  3-21-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Chapter  V 
[Docket  No.  9&-16,  Notice  2] 

Meeting  on  Regulatory  Reform 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
seek  information  from  the  public  on 
regulatory  reform  actions  the  agency 
should  taike  related  to  its  motor  vehicle 
regulations.  This  notice  also  invites 
v\Titten  comments  on  the  same  subject. 
DATES:  Public  meeting:  The  meeting  will 
be  held  on  April  7,  1995  at  9:30  a.m. 
Those  wishing  to  make  oral 
presentations  at  the  meeting  should 
contact  Deborah  Parker,  at  the  address 
or  telephone  number  listed  below,  April 
4,  1995. 

Written  comments:  Written  comments 
are  due  by  April  7, 1995. 
ADDRESSES:  Public  meeting:  The  public 
meeting  will  be  held  at  the  fo]lowing 
location:  Room  2230,  Nassif  Building, 
400  7th  Street  SW.,  Washington,  DC 
20590. 

Written  comments:  All  written 
comments  should  be  mailed  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  7th  Street  SW.,  Washington, 
DC  20590.  Please  refer  to  the  docket 
number  when  submitting  vwitten 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Parker,  Director,  Special 
Projects  Staff,  NPS  01.1,  NHTSA,  400 
7th  Street,  SW.,  Washington,  DC  20590 
(telephone  202-366-4931). 
SUPPLEMENTARY  INFORMATION:  Calling  for 
a  new  approach  to  the  way  Government 
regulates  the  private  sector  President 
Clinton  asked  Executive  Branch 
agencies  to  report  to  him  by  )une  1, 
1995,  on  ways  to  improve  the  regulatory 
process.  Specifically,  the  President 
requested  that  agencies:  (1)  Cut  obsolete 
regulations;  (2)  reward  agency  and 
regulator  performance  by  rewarding 
results,  not  red  tape;  (3)  create 
grassroots  partnerships  by  meeting, 
outside  of  Washington,  DC,  with  those 
affected  by  regulations  and  other 
interested  parties;  and  (4)  use 
consensual  rulemaking,  such  as 
regulatory  negotiation,  more  frequently. 
This  pubUc  meeting  will  help  NHTSA 
to  comply  with  the  President's 
directives. 


The  agency  is  focussing  at  this  time 
on  items  (1)  and  (4)  described  above. 
For  item  (1),  cut  obsolete  regulations, 
the  President  requested  that  we 
"conduct  a  page-by-page  review  of  all 
•  *  *  agency  regulations  now  in  force 
and  eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  The  President  requested  that 
our  review  include  consideration  of  at 
least  the  following: 

"•  Is  this  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  intrusive  ways? 

•  Are  theie  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
owTi  standards  and  being  subject  to 
public  accountability,  do  the  job  as 
well? 

•  Could  the  States  or  local 
governments  do  the  job,  making  Federal 
regulation  unnecessary?" 

To  assist  NHTSA  in  responding  to 
this  directive,  the  public's  views  on 
which  Motor  Vehicle — related 
regulations  (standards,  rules,  etc.,  are  all 
used  interchangeably  for  this  purpose) 
should  be  rescinded  or  revised  are 
requested  (the  agency  also  is  reviewing 
its  non-motor  vehicle' related  regulations 
but  they  are  not  the  subject  of  this 
meeting).  Both  administratively  issued 
and  statutorily  mandated  regulations  are 
the  subject  of  this  review.  Suggestions 
should  be  accompanied  by  a  rationale 
for  the  action  and  the  expected 
consequences.  Recommendations 
should  be  based  on  at  least  the 
following  considerations: 

•  Cost-effectiveness. 

•  Administrative/compliance 
burdens. 

•  Whether  the  standard  is 
performance-oriented,  as  opposed  to 
design-oriented  or  is  technology- 
restricting. 

•  Small  business  effects. 

•  Frequency  of  rulemaking  to  amend 
or  clarif>'  requirements  (including 
inconsequentiality  petitions). 

•  Availability  of  volimtary  industry 
standards. 

•  Obsolete  requirements. 

•  Enforceability  of  the  standard. 

•  Whether  the  standard  reflects  a 
"common  sense"  approach  to  solving 
the  problem. 

In  considering  the  consequences  of 
any  recommendation  please  provide  the 
best  available  information  on  any  effects 
on  safety,  consumer  costs,  regulated 
party  testing/certification  costs,  small 
business  impacts,  competition,  etc. 

By  motor  vehicle-related  regulations, 
NH'TSA  means  all  those  standards/rules 


related  to  safety,  fuel  economy,  thef^, 
consumer  information,  damageability, 
and  domestic  content.  The  standards 
themselves  and  all  related  record- 
keeping and  procedural  requirements 
are  included.  Parts  520-594  of  Title  49, 
Transportation,  of  the  Code  of  Federal 
Regulations  are  encompassed. 

This  will  be  the  second  public 
meeting  held  on  this  subject.  The  first 
public  meeting  will  be  held  in 
conjunction  with  and  immediately  after 
the  agency's  previously  scheduled 
quarterly  technical  meeting,  in 
Romulus,  Michigan,  on  March  29,  1995. 

With  regard  to  item  (4),  consensual 
rulemaking,  the  agency  wants 
recommendations  on  which  active 
rulemakings — not  those  rules  already  in 
effect — would  be  appropriate  candidates 
for  the  regulatory  negotiation  process. 
Bear  in  mind  that  these  must  be 
rulemakings  in  which  the  various 
interested  parties  would  be  willing  to 
negotiate  solutions.  Currently,  the 
agency  is  conducting  a  regulatory 
negotiation  on  the  subject  of  optical 
headlamp  aim. 

Procedural  Matters 

As  noted  at  the  beginning  of  this 
notice,  persons  wishing  to  speak  at  the 
public  meeting  should  contact  Deborah 
Parker  by  the  indicated  date.  To 
facilitate  communication,  NHTSA  will 
provide  auxiliary  aids  (e.g.,  sign- 
language  interpreter,  braille  materials,  ~ 
large  print  materials  and/or  a 
magnifying  device)  to  participants  as 
necessary,  during  the  meeting.  Thus, 
any  person  desiring  assistance  of 
auxiliary  aids  should  contact  Ms. 
Barbara  Games,  NHTSA  Office  of  Safety 
Performance  Standards,  telephone  (202) 
366-1810,  no  later  than  April  3, 1995. 

Those  speaking  at  the  pubUc  meeting 
should  limit  their  presentation  to  20 
minutes.  If  the  presentation  will  include 
slides,  motion  pictures,  or  other  visual 
aids,  the  presenters  should  bring  at  least 
one  copy  to  the  meeting  so  that  NHTSA 
can  readily  include  the  material  in  the 
public  record. 

NHTSA  staff  at  the  meeting  may  ask 
questions  of  any  speaker,  and  any 
participant  may  submit  written 
questions  for  the  NHTSA  staff,  at  its 
discretion,  to  address  to  other  meeting 
participants.  There  will  be  no 
opportunity  for  participants  directly  to 
question  each  other.  If  time  permits, 
persons  who  have  not  requested  time, 
but  would  like  to  make  a  statement,  will 
be  afforded  an  opportimity  to  do  so. 

A  schedule  of  participants  making 
oral  presentation  will  be  available  at  the 
designated  meeting  room.  NHTSA  will 
place  a  copy  of  any  written  statement  in 
the  docket  for  this  notice.  A  verbatim 
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transcript  of  th*  meetiag  will  be 
prepared  and  also  placed  in  the  NHTSA 
docket  as  soon  as  possible  after  the 
meeting. 

Participadon  in  the  meeting  is  not  a 
prerequisite  for  the  submission  of 
written  coinraents.  NHTSA  invites 
written  comraoits  ht»B  all  interested 
parties.  H  ie  requested  but  not  reqimed 
that  10  copies  be  submitted. 

If  a  commenter  wishes  to  submit 
certaiB  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 


purpoftedly  confidential  business 
information,  shotdd  be  submitted  to  the 
Chief  Counsel,  NilfTSA.  at  the  street 
address  given  above,  and  copies  &obi 
which  tl»  ptirpoitedly  confidential 
iniormatioa  has  been,  deleted  should  be 
submitted  to  the  Dodcet  Section.  A 
request  for  coafidentidity  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  infcrmation  specified  in  the 
agency's  confidential  business 
information  regulation.  4&CFR  Part  512. 

AI!  comments  received  before  the 
close  of  business  on  the  comment 


closing  date  indicated  above  will  be 
considered.  Comments  will  be  available 
for  inspection  in  the  docket 

NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date.  It  is 
therefore  reconsneoded  diat  interested 
persons  continue  to  examine  the  docket 
for  new  material. 
Barry  Feirice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-7020  Filwi  3r-17-95;  3:1S  pml 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Meeting 

summary:  Notice  is  hereby  give  that  the 
Advisory  Council  on  Historic 
Preservation  will  meet  on  Wednesday, 
March  29, 1995,  in  Room  5160  at  the 
Department  of  the  Interior  Main 
Building,  1849  C  Street  NW., 
Washington  DC  beginning  at  1:30  p.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  American; 
and  eight  non-Federal  members 
appointed  by  the  President. 

"The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome/Opening 

II.  Discussion  of  the  Draft  Policy  Statement 

on  Affordable  Housing 
m.  Discussion  of  the  Proposed  Regulations 
Revisions 

IV.  Section  106  Cases 

V.  Executive  Director's  Report 

VI.  New  Business 

VII.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Coimcil  on  Historic 
Preservation,  1100  Pennsylvania  Avenue 
N\V.  Room  809,  Washington,  DC  202-606- 


8503,  at  least  seven  (7)  days  prior  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerting  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Coimcil  on  Historic 
Preservation,  1100  Permsylvania 
Avenue  NW,  #809,  Washington,  DC 
20004. 

Dated:  March  17, 1995. 
Robert  D.  Bush, 
Executive  Director. 

[FR  Doc.  95-7019  Filed  3-21-95;  8:45  am] 
BILUNG  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Cotton  Storage  Agreement  Fees 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  fees. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  of  fees  to  be  paid 
to  Commodity  Credit  Corporation  (CCC) 
by  cotton  warehouse  operators 
requesting  to  enter  into  a  storage 
agreement  or  renew  an  existing  storage 
agreement  in  accordance  with  the 
regulations  governing  the  Standards  for 
Approval  of  Warehouses  for  Cotton  or 
Cotton  Linters  (7  CFR  1427.1081  et 
seq.). 

EFFECTIVE  DATE:  July  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Closson,  Warehouse  and 
Inventory  Division,  Consolidated  Farm 
Service  Agency,  United  States 
Department  of  Agriculture,  Room  5968- 
South  Building.  P.O.  Box  2415, 
Washington,  DC  20013,  (202)  720-4018. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  provisions  of 
CCC's  Charter  Act  (15  U.S.C.  714  et  seq), 
CCC  enters  into  storage  agreements  with 
private  cotton  warehouse  operators  to 
provide  for  the  storage  of  commodities 
owTied  by  CCC  or  pledged  as  security  to 
CCC  for  price  support  loans. 

The  regulation,  7  CFR  1427.1088, 
requires  that  all  non-Federally  licensed 
cotton  warehouse  operators  in  States 
that  do  not  have  a  Cooperative 
Agreement  with  CCC  for  warehouse 
examinations  and  who  do  not  have  an 
existing  agreement  with  CCC  for  storage 


and  handling  of  CCC-owmed 
commodities  or  commodities  pledged  to 
CCC  as  loan  collateral,  but  who  desire 
such  an  agreement,  must  pay  an 
application  and  inspection  fee  prior  to 
CCC  conducting  the  original  warehouse 
examination.  After  the  initial 
examination  and  upon  execution  of  the 
CSA,  such  cotton  warehouse  operator 
must  pay  the  annual  contract  fee 
prorated  for  the  first  year  and  the  full 
contract  fee  annually  thereafter  in 
advance  of  the  renewal  date  of  the 
agreement. 

Section  1427.1088  also  provides  that 
the  amount  of  the  contract  fee  will  be 
determined  and  announced  in  the 
Federal  Register.  The  fee  schedule 
remains  effective  until  changed  by  CCC. 
No  fee  schedule  currently  is  in  effect 
and  CCC  has  not  collected  fees  although 
the  Standards  for  Approval  and  the 
Cotton  Storage  Agreement  (CSA) 
provides  for  the  collection  of  such  fees. 
The  Department  of  Agriculture  has 
determined  that  the  user  fees  will  now 
be  collected  under  the  United  States 
Warehouse  Act  from  cotton  warehouse 
operators  licensed  there  under.  A  cotton 
user  fee  schedule  was  aimounced  in  the 
Federal  Register  effective  October  1 . 
1994.  CCC  has  now  determined  that  a 
CSA  contract  fee  will  be  collected  from 
cotton  warehouse  operators  having  a 
CSA  and  not  licensed  under  the  United 
States  Warehouse  Act.  This  notice  will 
establish  the  schedule  of  Contract  Fees. 

Determination 

The  fees  set  forth  herein  will  be 
collected  by  CCC  from  non-Federally 
licensed  warehouse  operators  in  Slates 
which  do  not  have  a  Cooperative 
Agreement  with  CCC  for  the 
examination  of  warehouses  and  who 
have  entered  into  a  CSA  with  CCC  or 
who  are  seeking  to  enter  into  a  CSA 
with  CCC. 

Application  and  Inspection  Fees 

The  Application  and  Inspection  fee 
will  be  computed  at  the  rate  of  $65  for 
each  1,000  bales  of  storage  capacity  or 
fraction  thereof,  but  the  fee  will  be  not 
less  than  Si 30  nor  more  than  $1,300. 

Contract  Fees 

The  contract  fees  are  as  follows: 
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Twelve-Month  Contract  Fee 
Schedule 


^« 


M 

Location  capacity  (bales) 

fees  (cel- 
lars) 

1  to  20,000  - 

20  001  to  40,000  

S500 
650 

40  001  to  60,080  

800 

60,001  to  ae.oQO 

80.001  tD  100.000  

'00.001  to  120.000  

120,001  to  140i)00  ..._ _ 

1 40.001  to  160.000" 

T.OOO 
T.250 
1.500 
1,750 
2,000 

160  OOt*           

'2.250 

'  Plus  iSOJOO  per  5^000  bale  capacity  or 
fraction  thereof  above  160.000  bales. 

Signed  at  Washington.  DC  on  March  16. 
1995. 

Bruce  R  Weber. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

IFR  Doc  95-7049  Filed  3-21-95:  8:45  am] 
BU-LINO  COOF  3410-05-P 


Forest  Service 

Zaca  Mn*  Project  Toiyabe  National 
Forest,  Aipins  County,  California 

A6€NCY:  Forest  Service. 

ACTION:  Cancellation  of  notice  of  intent 

to  prepare  an  environmental  impact 

statement. 

SUMUARV:  The  Department  of 
.\{^culture.  Forest  Service  and  Alpine 
County  Planning  Department  have 
cancelled  preparation  of  an 
Enviroomental  Impact  Statement/Report 
(EIS/EIR)  for  the  Zaca  Mine  Project 
following  withdrawal  of  the  proposal  by 
Western  States  Minerals  Corporation. 
Public  comments  regarding  this  project 
are  no  longer  needed.  The  Notice  of 
Intent  to  Prepare  an  EIS  was  originally 
published  on  February  8,  1995  in  the 
Federal  Register,  Volume  60,  NO.  26. 
pages  7518-7519. 

FOn  FURTHEB  Mf  OftMATION  CONTACT: 
Questions  regarding  this  notice  may  be 
directed  to  Maureen  Joplin,  Project 
Team  Leadra^.  Toiyabe  National  Forest. 
1200  Franklin  Way,  Sparks.  NV,  89431; 
telephone:  702-355-5394. 
SUPPLEMENTARY  INFORHitATION:  Western 
States  Minerals  Corporation  (WSM)  has 
withdrawn  its  proposed  Plan  of 
Operations  (POO)  for  an  open  pit/ 
cyanide  heap  leach  goJd/silver  mine  in 
Alpine  County.  California.  The  project 
would  have  been  located  approximately 
four  miles  southeast  of  Maikleeville  in 
sections  29.  30.  31  and  32.  TlON  R21E. 
M.D.M.  Total  area  of  proposed 
disturbances  was  228  acres.  Forest 
Service  and  Alpine  County  were  in  the 
process  df  collecting  comments  from 


other  agencies  and  the  public  when 
WSM  withdrew  its  proposed  plan.  WSM 
offered  the  following  statement: 
"Western  States  Minerals  Corporation 
has  decided  to  discontiixue  permitting  of 
its  wholly  owned  Zaca  Project  at  this 
time.  This  decision  is  based  entirely 
upon  economic  reasons.  The  Company 
has  other  Projeets  that  it  will  develop  at 
this  time,  because  they  appear  to  be 
more  economicaliy  viable  in  the  present 
busines&  climate.  Western  States 
Minerals  Corporation  fully  inteiul&to 
develop  the  Zaca  Project  at  some  future 
date." 

Dated:  March  10.  1995. 
Gary  Sayer, 

Deputy  Forest  Superi'isor,  Toiyabe  National 
Forest. 

[FR  Doc.  95-6961  Filed  3-21-95;  8:45  am] 
BILLING  CODE  3410-1 1-M 


Rangeland  Health;  Wasatch-Cache 
National  Forest,  Box  Ekter,  Cashei^ 
Rich,  Tooele,  Weber,  Morgan,  Summit 
Counties,  Utatt  and  Uinta  Goun^ 
Wyoming 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  amend  the 
Wasatch-Cache  National  Forest  Land 
and  Resource  Management  Flan  to  add 
management  direction  and  standards 
and  guidelines  for  desired  future 
condition  of  rangelands. 
DATESr  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  20, 1995. 
ADDRESSES:  Send  written  comments  to 
William  P.  LeVere.  Deputy  Forest 
Supervisor.  8236  Federal  Building.  125 
South  State  St..  Salt  Lake  City,  Utah 
84138. 

FOR  FURTHER  INFORMATIOf*  CeNTACT: 
Reese  Pope.  Planning  Staff  Officer.  (801) 
524-5188. 

SUPPLEMENTARY  INFORMATIOM:  The 
Wasatch-Cache  National  Forest  is 
proposing  to  amend  the  Wasatch-Cache 
National  Forest  Land  and  Resource 
Management  Plan  to  add  management 
direction  and  standards  and  guidelines 
for  desired  future  condition  of 
rangelands.  The  desired  future 
condition  of  four  range  types  will  be 
defined:  Riparian,  uplands,  alpine,  and 
aspen.  Riparian  areas  will  be  managed 
for  mid-to-late  serai  ecological 
conditions  to  maintain  or  restore 
biologicaL  physical,  and  aesthetic 
values  of  riparian  ecosystems.  Uplands 
will  be  managed  for  mid-to-late  serai 


status  to  maintain  watershed  conditions. 
Alpine  areas  will  be  managed  for 
protective  ground  cover  with  a 
diversified  vegetative  cover. 
Management  of  aspen  will  be  to 
maintain  and  improve  aspen  sites  and 
associated  vegetation.  Specific 
utilization  standards  and  stiibble 
heights  will  be  set  to  move  toward 
desired  rangeland  conditions. 

A  scoping  document  has  been  sent  to 
700  individuals  and  organizations  and 
local  and  state  government  agencies. 
Preliminary  issues  identified  by  the 
interdisciplinary  team  include  effects  on 
threatened,  endangered,  and  sensitive 
species,  effects  on  riparian  greas  and 
upland  wat^shed  conditions,  effects  to 
local  economies,  effects  on  rangeland 
from  livestock  and  v«ldlife.  effects  on 
recreational  values  and  visual  resources 
and  effects  on  range  condition  on 
important  wildlife  habitat.  Two 
preliminary  alternatives  have  been 
identified.  The  proposed  action  which 
w^ould  amend  the  Forest  Plan  with  new 
management  direction  fior  rangelands 
and  the.  No  Action  which  would 
continue  setting  direction  in  individual 
allotment  management  plans. 

The  public  is  invited  to  submit 
comments  or  suggestions  to  the  address 
above.  The  responsible  official  is 
WilHam  LeVere,  Deputy  Forest 
Supervisor.  A  draft  EIS  is  expected  to  be 
filed  in  May  of  1995  and  the  final  EIS 
filed  in  August  of  1995. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angaon  v. 


Model.  (9th  Circmt,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Ser\'ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

Dated:  March  14, 1995. 
WiUiam  P.  LeVere. 

Deputy  Forest  Supervisor. 

(PR  Doc.  95-«974  Filed  3-21-95;  8:45  am] 
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Timber  Bridge  Research  Joint  Venture 
Agreements;  Solicitation  of 
Applications  and  Application 
Guidelines 

Program  Description 

Purpose 

The  Federal  Highway  Administration 
and  the  USDA.  Forest  Service.  Forest 
Products  Laboratory  (FPL),  are  working 
cooperatively  under  Public  Law  102- 
240,  The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991,  on  research  for  the 
development  of  wood  in  transportation 
structures. 

The  FPL  is  now  inviting  proposals  for 
specific  areas  of  the  research  under  the 
authority  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  3318(b)  and  will  award 
competitive  Research  Joint  Venture 
Agreements  for  cooperative  research 
related  to  wood  in  transportation 
structures.  The  specific  research  areas 
are  stated  within  this  announcement. 

Eligibility 

Proposals  may  be  submitted  by  any 
Federal  Agency,  university,  private 
business,  non  profit  organization,  or  any 
research  or  engineering  entity. 

An  applicant  must  qualify  as  a 
responsible  applicant  in  order  to  be 
eligible  for  an  award.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
following  standards: 

(a)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  subagreement  (s))  or 
contracts; 

(b)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(c)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accoimtability  and  control  of  all  funds, 
property,  and  other  assets; 


(d)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants,  agreements,  and  contracts 
from  the  Federal  government;  and 

(e)  Otherwise  be  qualified  and  eligible 
to  receive  an  award  under  the 
applicable  laws  and  regulations. 

Available  Funding 

Available  funding  is  shown  under  the 
specific  research  areas,  below.  The  FPL 
will  reimburse  the  cooperator  not-to- 
exceed  eighty  percent  (80%)  of  the  total 
cost  of  the  research.  The  proposing 
entity  may  contribute  the  indirect  costs 
as  its  portion  of  the  total  cost  of  the 
research. 

Indirect  costs  will  be  reimbursed  to 
State  Cooperative  Institutions.  State 
Cooperative  Institutions  are  designated 
by  the  following: 

(a)  The  Act  of  July  2. 1862  (7  U.S.C. 
301  and  the  following),  commonly 
known  as  the  First  Morrill  Act; 

(b)  The  Act  of  August  30, 1890  (7 
U.S.C.  321  and  the  following), 
commonly  known  as  the  Second  Morrill 
Act,  including  the  Tuskegee  Institute; 

(c)  The  Act  of  March  2,  1887  (7  U.S.C. 
361a  and  the  following),  commonly 
known  as  the  Hatch  Act  of  1887; 

(d)  The  Act  of  May  8, 1914  (7  U.S.C. 
341  and  the  following),  commonly 
known  as  the  Smith-Lever  Act; 

(e)  The  Act  of  October  10,  1962  (16 
U.S.C.  582a  and  the  following), 
commonly  known  as  the  Mclntire- 
Stennis  Act  of  1962;  and 

(f)  Sections  1429  through  1439 
(Animal  Health  and  Disease  Research), 
sections  1474  through  1483  (Rangeland 
Research)  of  Public  Law  95-113,  as 
amended  by  Public  Law  97-98. 

Definitions 

(a)  Grants,  Agreements,  and  Licensing 
Officer  means  the  Grants,  Agreements, 
and  Licensing  Officer  of  the  FPL  and 
any  other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom  the 
audiority  involved  may  be  delegated. 

(b)  Awarding  Official  means  the 
Grants,  Agreements,  and  Licensing 
Officer  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority  to 
issue  or  modify  awards  has  been 
delegated. 

(c)  Budget  Period  means  the  interval 
of  time  (usually  twelve  months)  into 
which  the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(d)  Department  or  USDA  means  the 
U.S.  Department  of  Agriculture. 

(e)  Research  Joint  Venture  Agreement 
means  the  award  by  the  Grants, 
Agreements,  and  Licensing  Officer  or 
his/her  designee  to  a  cooperator  to  assist 


in  meeting  the  costs  of  conducting,  for 
the  benefit  of  the  pubhc,  an  identified 
project  which  is  intended  and  designed 
to  establish,  discover,  elucidate,  or 
confirm  information  or  the  underlying 
mechanisms  relating  to  a  research 
problem  area  identified  herein. 

(f)  Cooperator  means  the  entity 
designated  in  the  Research  Joint  Venture 
Agreement  award  doctmient  as  the 
responsible  legal  entity  to  whom  a 
Research  Joint  Venture  Agreement  is 
awarded. 

(g)  Methodology  means  the  project 
approach  to  be  followed  to  carry  out  the 
project. 

(h)  Peer  Review  Group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and/or 
experience  in  particular  scientific  or 
technical  field  to  give  expert  advice  on 
the  technical  merit  of  grant  applications 
in  those  fields. 

(i)  Principal  Investigator  means  an 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  cooperator 
in  the  application  and  approved  by  the 
Grants,  Agreements,  and  Licensing 
Officer. 

(j)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  areas  identified  herein. 

(k)  Project  Period  means  the  total  time 
approved  by  the  Grants,  Agreements, 
and  Licensing  Officer  for  conducting  the 
proposed  project  as  outlined  in  an 
approved  application  or  the  approved 
portions  thereof. 

(1)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  of  the  subject  field. 

Areas:  Proposals  are  currently  being 
solicited  in  the  following  areas: 

(a)  Problem  Area  I:  Copper 
Naphthenate  Preservative  for  Bridge 
Applications.  To  develop  a  method  for 
the  separation  and  analysis  of 
naphthenic  acid  components  of  copper 
naphthenate  preservatives  and  to 
determine  the  relative  efficacy  of  these 
components  to  decay  fungi.  Total 
estimated  cost  of  the  research:  $60,000; 
estimated  Federal  funding:  $48,000. 

(b)  Problem  Area  II:  Development  of 
Crash-Tested  Bridge  Railings.  To 
develop  and  evaluate  by  full-scale  crash 
testing  two  bridge  railing  systems,  each 
including  the  bridge  railing  and  the 
approach  railing  transition,  for  glued 
laminated  timber  bridges  constructed  of 
longitudinal  girders  and  transverse  deck 
panels.  Total  estimated  cost  of  the 
research:  $242,500;  estimated  Federal 
funding:  $194,000. 

(c)  Problem  Area  HI:  Manual  for 
Timber  Bridge  Inspection.  To  develop  a 
comprehensive,  stand-alone  reference 
on  the  inspection  of  timber  highway 
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bridges,  including  superstructures  and 
substructures,  which  will  present  the 
knowledge,  skills,  and  tools  needed  by 
bridge  personnel  to  complete  an 
effective  inspection  of  timber  bridges. 
Total  estimated  cost  of  the  research: 
$72,500;  estimated  Federal  funding: 
558,000. 

(d)  Problem  Area  IV:  Moisture 
Protection  for  Timber  Members:  To 
develop,  refine,  and/or  evaluate  a 
variety  of  coatings  and  coverings  for 
protecting  bridge  members  from 
moisture.  Total  estimated  cost  of  the 
research:  $43,750;  estimated  Federal 
funding:  $35,000. 

For  additional  information,  contact 
John  G.  Bachhuber,  USDA,  Forest 
Service,  Forest  Products  Laboratory, 
One  Gifford  Pinchot  Drive,  Madison,  VVI 
53705-2398. 

Proposal  Preparation 

Application  Materials 

An  AppUcation  Kit  and  a  copy  of  this 
solicitation  will  be  made  available  upon 
request.  The  kit  contains  detailed 
information  on  each  Problem  Area, 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  agreement  applications. 
Copies  of  the  Application  Kit  and  this 
solicitation  may  be  requested  from: 
Joanne  M.  Bosch.  Grants  and 
Agreements,  USDA.  Forest  Service, 
Forest  Products  Laboratory,  One  Gifford 
Pinchot  Drive.  Madison,  VVI  53705- 
2398,  Telephone  Number  (608)  231- 
9205. 

Proposal  Submission 

What  to  Submit 

An  original  and  five  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left-hand  corner 
(Do  not  bind).  All  copies  of  the  proposal 
must  be  submitted  in  one  package. 

Where  and  When  to  Submit 

Proposals  must  be  received  by  the 
Grants.  Agreements,  and  Licensing 
Officer  by  2  p.m.  June  2. 1995,  and 
should  be  sent  or  delivered  to  the 
following  address:  Grants,  Agreements, 
and  Licensing  Officer,  USDA,  Forest 
Service.  Forest  Products  Laboratory, 
One  Gifford  Pinchot  Drive,  Madison.  VVI 
53705-2398,  Telephone  (608)  231-9282. 

Proposal  Review,  Evaluation,  and 
Disposition 

Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 


within  solicitation  guidelines  will  be 
eliminated  from  competition;  one  copy 
will  be  returned  to  the  applicant  and  the 
remainder  will  be  destroyed.  All 
accepted  proposals  will  be  reviewed  by 
the  Grants.  Agreements,  and  Licensing 
Officer,  qualified  officers  or  employees 
of  the  Department,  and  by  peer  panel(s) 
of  scientists  or  others  who  are 
recognized  specialists  in  the  areas 
covered  by  the  proposals.  Peer  panels 
will  be  selected  and  organized  to 
provide  maximum  expertise  and 
objective  judgment  in  the  evaluation  of 
proposals. 

Evaluation  Criteria 

The  peer  review  panel(s)  will  take 
into  account  the  following  criteria  in 
carrying  out  its  review  of  responsive 
proposals  submitted: 

(a)  Scientific  merit  of  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis; 

(2)  Clarity  and  delineation  of 
objectives; 

(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology; 

(4)  Demonstration  of  feasibility 
through  preliminary  data; 

(5)  Prooability  of  success  of  project; 

(6)  Novelty,  uniqueness,  and 
originality. 

(B)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal  and  performance  record 
and/or  potential  for  future 
accomplishments; 

(2)  Time  allocated  for  specific 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

Proposal  Disposition 

When  the  peer  review  panel(s)  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel(s).  will  recommend  to  the 
Awarding  Official  that  the  project  be  (a) 
approved  for  support  from  currently 
available  funds  or  (b)  declined  due  to 
insufficient  funds  or  unfavorable 
review. 

USDA  reserves  the  right  to  negotiate 
with  the  Principal  Investigator  and/or 
the  submitting  entity  regarding  project 
revisions  (e.g.,  reduction  in  scope  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 


made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  Mill  be  destroyed 

Supplementary  Information 

Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  awards  to  those  responsible 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awardir\g 
officials  as  the  beginning  of  the  project 
period  shall  not  be  later  than  September 
1, 1995. 

All  funds  awarded  shall  be  expended 
only  for  the  purpose  for  which  the  funds 
are  awarded  in  accordance  with  the 
approved  application  and  budget,  the 
terms  and  conditions  of  any  resulting 
award,  and  the  applicable  Federal  cost 
principles. 

Obligation  of  the  Federal  Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any 
Research  Joint  Venture  Agreement 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  an  portion  thereof. 

Other  Conditions 

The  FPL  may,  with  respect  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award,  when  in  the  FPL's  judgment, 
such  conditions  are  necessary  to  assure 
or  protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  Research  Joint  Venture 
Agreement  fimds. 

Done  at  Madison.  VVI,  on  March  13, 1995. 
Susan  L.  LeVan, 
Acting  Director. 
[PR  Doc.  95-6959  Filed  3-21-95;  8:45  am) 
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Natural  Resources  Conservation 
Service 

East  Wenatchee  Watershed, 
Washington;  Notice 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  deauthorization  of 
federal  funding; 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
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Resources  ConservaUon  Service  gives         Reorganization  Act  of  1994  (Pub.  L.  questions  that  affect  the  level  of  export 

notice  of  the  deauthorization  of  Federal      103-354, 101  Stat.  3178),  signed  by  controls  appficable  to  materials 

funding  for  the  East  Wenatchee  President  Clinton  on  October  13, 1994,  processing  and  related  technology. 

Watershed  project.  Douglas  County,  provides  for  the  establishment  of  RUS  as        The  Committee  will  meet  only  in 

Washmgton,  effecUve  on  February  10,         successor  to  REA  with  respect  to  various  Executive  Session  to  discuss  matters 

1995.  programs,  mcluding  the  electric  loan  property  classified  under  Executive 

FOR  FURTHER  INFORMATION  CONTACT:  program  established  by  the  Rural  Order  12356.  dealing  with  the  U.S. 

Lynn  A.  Brovra.  State  Conservationist,        Electrification  Act  of  1936  (7  U.S.C.  901  export  control  program  and  strategic 

Natural  Resources  Conservation  Service,     et  seq.).  On  October  20, 1994,  the  criteria  related  thereto 
W.  316  Boone  Avenue.  Suite  #450.              Secretary  of  Agriculture  issued  j^ie  Assistant  Secretary  for 

Spokane.  VVashin^on  99201-2348,  Secretai^'s  Memorandum  1010-1.  Administration,  with  the  concurrence  of 

telephone:  (509)  353-2337.  estabhshing  RUS  and  aboUshing  REA.  the  General  Coiinsel.  formally 

Dated:  March  13. 1995.  Therefore,  RUS  is  publishing  this  notice  determined  on  January  6  1994 

Lynn  A.  Brown,  implementing  anile  originally  pursuant  to  secUon  10(d)  of  the  Federal 

State  Conservationist.  ^"i„  „il    i*^  ■♦k  t  <-r-D  ,,-,>.<:  .u  Advisory  Committee  Act,  as  amended. 

In  accordance  with  7  CFR  1714.5,  the  .Uat  »i,=  c.o,.,«^  ^t^^,- r  .u 

(Catalog  of  Federal  Domestic  Assistance  interest  rates  are  establishpH  «<:  shnwn  !?  "®*  ?'  meetings  of  the 

Program  No.  10.904,  Watershed  Protection  n  th^lnowiJi^fpMp  for  «n  Jn^^^^  Committee  and  of  any  Subcommittees 

and  Flood  Prevention.  Office  of  Management       "  *^  !u\^^    ,       ^°^  *"  interest  rate  thereof,  dealing  with  the  classified 

and  Budget  Circular  No.  A-95  regarding  State  terms  that  begin  at  any  tune  dunng  the  materials  hsted  in  5  U.S.C.  552b(c)(l) 

and  local  clearinghouse  review  of  Federal  second  calendar  quarter  of  1995.  s^all  be  exempt  from  the  provisions 

and  federally  assisted  programs  and  projects relating  to  public  meetings  found  in 

is  applicable.)  Interest  section  10(a)(1)  and  (a)(3).  of  the  Federal 

IFR  Doc.  95-6960  Filed  3-21-95: 8:45  an,)  Interest  rate  term  ends  in  (year)        ^^^  Advisory  Committee  Act.  The  remaining 

BiLUNG  C0D€  3410-16-M  '  pefcent)  sories  of  meetings  Or  portions  thereof 

T~T      ~  ~~  will  be  open  to  the  public. 

2016  Of  later  6.000         .  r.u    k.  5       rr. 

Rural  Utilities  Service  20i 5 „ e.OOO       \  '^°Py  °^  ^^  ^°^^  °^  Determination 

2014 6.000  to  close  meetings  or  portions  of 

Municipal  Interest  Rates  for  Second  20i  3 "...         6.000  meetings  of  the  Committee  is  available 

Quarter  of  1995  2012 6  000  for  public  inspection  and  cop)dng  in  the 

201 1  5.875  Central  Reference  and  Records 

agency:  Rural  Utilities  Service.  USDA.  2010 5.875  Inspection  Facility,  Room  6020.  U.S. 

action:  Notice  of  municipal  interest  2009  ..  5.750  Department  of  Commerce.  Washington, 

rates  on  advances  ft^m  insured  electric  ?9°° 5.750  qq  20230.  For  further  information. 

loans  for  the  second  quarter  of  1995.  2006    '""ZZZIZHZ" — 5  500  ^°"tact  Lee  Ann  Carpenter  on  (202) 

SUMMARY:  The  Rural  Utilities  Service  2005  5.500  482-2583. 

hereby  announces  the  interest  rates  for  ^99^ ^-^''S       Dated;  March  17.1995. 

advances  on  mimicipal  rate  loans  with  Z™  —  coyf  ^'**  ^°'^  Carpenter, 

interest  rate  terms  beginning  during  the  2001  5^250  ^^'^^^'''^^hnical  Advisory  Committee  Unit. 

second  calendar  quarter  of  1995.  200O  !!!!Z"""""!"""'""""""!!!!."!!  5.125  IFR  Doc.  95-7018  Filed  3-21-95;  8;45  ami 

DATES:  These  interest  rates  are  effective  1999  _ 5.125  billing  cooc  j5i(M)t-*i 

for  interest  rate  terms  that  commence  1998 _ 5.000  ^ 

during  the  period  beginning  April  1 .  1997  „ 4.875 

1995,  and  ending  June  30. 1995.  1996 4.625  Minority  Business  Development 

FOR  FURTHER  information  CONTACT:  n^o^.  Mot^^k  i-,  loo^  Agency 

n  .  .  1   ou       r-  •  1  A      1     .  .,  o  Dated:  March  13. 1995. 

Patrick  Shea,  Financial  Analyst,  U.S.  ,.,  „   „  .,     ,  ^  « 

Department  of  Agriculture,  Rural  ^""^  ^'^"'  Business  Development  Center 

Utilities  Service  room  2230-s  14th  Administrator.  Rural  Utilities  Service.  Applications:  San  FranciSCO/Oakland 

Street  &  Independence  Avenue  SW..  '^R  ^oc.  95-7048  Filed  3-21-95;  8:45  am)  .^-„^v.  Mi„«r,f„  «...;„«,. 

Washington,  fec  20250-1500.  bilunc  cooe  «i.,^  ofvefopmentTency 

Telephone:  202-720-0736.  FAX:  202-  ■  ueveiopment  Agency. 

720—4120  action:  Correction. 

SUPPLEMENTARY  .NFORMATION:  The  Rural  DEPARTMENT  OF  COMMERCE  SUMMARY:  On  page  12738.  in  the  issuT" 

i^noi^cesXLt^^^  raSn  bureau  of  Export  Administration  dated  Wednesday.  March  8, 1995. 

announces  the  interest  rates  on  ^  solicitation  for  the  operation  of  the 

advances  made  dujingAe  second  Materials  Processing  Equipment  Minority  Business  D^velopmem  Center 

calendar  quarter  of  1995  for  municipal  Technical  Advisory  Committee;  Notice  (MBDC)  is  corrected  to  read.  "San 

rate  electnc  loans.  Pursuant  regulations  q,  closed  Meeting  Francisco/Oakland", 
originally  pubhshed  by  the  Rural                                           "  _,     xxon/-      n  j  .1. 

Electrification  Administration  (REA)  at  A  meeting  of  the  Materials  Processing  „  ^^^  ^^^  Yo  V^""!.^^  r  f"""  '" 

7  CFR  1714.5,  the  interest  rates  on  Equipment  Technical  Advisory  ^f)  Francisco/Oakland.  California 

advances  from  municipal  rate  loans  are  Committee  will  be  held  April  18, 1995.  '^.l™P°„!t?  ^"f,^^  ^j}^  VT'n.llT]^.' 

based  on  indexes  published  in  the  9:00  a.m.,  in  the  Herbert  C  Hoover  "^ '^^  ^^^  ^^'^  ^  09-10-95015-01. 

"Bond  Buyer"  for  the  four  weeks  prior  Building.  Room  161 7M(2),  14th  Street  &  FOR  FURTHER  INFORMATION  CONTACT: 

to  the  first  Friday  of  the  last  month  Permsylvania  Avenue  NW.,  Washington,  Steven  Saho  at  (415)  744-3001. 

before  the  beginning  of  the  quarter.  D.C.  The  Committee  advises  the  Office  „  goo  Minority  Business  Development 

The  Federal  Crop  Insurance  Reform  of  the  Assistant  Secretary  for  Export  Center 

and  Department  of  Agriculture  Administration  with  respect  to  technical        (Catalog  of  Federal  Domestic  Assisiann-) 
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.   Dated:  March  16. 1995. 
Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 
(FR  Doc.  95-6995  Filed  3-21-95;  8:45  ami 
BILUNO  CODE  )S10-21-M 

National  Institute  of  Standards  and 
Technology 

Inventions,  Government-Owned; 
Availability  for  Licensing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  Government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld.  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology  Commercializa- 
tion, Physics  Building,  Room  B-256. 
Gaithersburg,  MD  20899;  Fax  301-869- 
2751.  Any  request  for  information 
should  include  the  NIST  Docket  No.  and 
Title  for  the  relevant  invention  as 
indicated  below. 

SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 

NIST  Docket  No.  93-051 

Title:  Process  For  The  Chemical 
Preparation  of  Bismuth  Telluride  and 
Bismuth  Telluride  Composite 
Thermoelectric  Materials 

Description:  An  aqueous  chemical  route 
to  a  bismuth  telluride  precursor  is 
described.  Bismuth  telluride  is  readily 
generated  from  the  precursor  by 
hydrogen  reduction  at  275  deg  C,  and 
exhibits  a  particle  size  of  about 
lOOnm.  This  process  provides  fine- 
particle,  polycrystalline  bismuth 
telluride  from  commonly  available 
chemicals  in  yields  exceeding  90%. 

NIST  Docket  No.  93-059 

.  Title:  Strut  Structure  and  Rigid  Joint 

Therefor 
Description:  This  NIST  invention  is  a 
system  of  mechanical  joints  and 
clamps  for  assembling  lightweight 
struts  into  a  rigid  structure.  The 
system  is  designed  to  hold  several 
large  objects,  such  as  telescope 


mirrors,  in  precise  and  stable 
positions  relative  to  each  other. 

NIST  Docket  No.  94-005 

Title:  Particle  Calorimeter  With  Normal 
Metal  Base  Layer 

Description:  NIST  researchers  have 
designed  a  microcalorimeter  based  x- 
ray  detector  using  a  normal-metal 
absorber  and  a  normal-insulator- 
superconductor  tuimel  junction 
thermometer.  The  detector  has  very 
fast  response  time,  on  the  order  of  10 
to  100  microseconds,  and  is  capable 
of  detecting  a  minimum  energy  of  1 
eV. 

NIST  Docket  No.  94-008 

Title:  Josephson  D/A  Converter  With 
Fundamental  Accuracy 

Description:  The  invention  is  a 
superconducting  integrated  circuit 
that  uses  a  digital  input  to  rapidly 
select  any  one  of  several  thousand 
quantized  output  voltages.  The 
voltages  are  generated  directly  by 
microwave  synchronized  losephson 
junctions  and  are  as  accurate  as  the 
externally  generated  microwave 
frequency.  The  circuit  makes  fast 
voltage  comparisons  and  the  digital 
synthesis  of  ultra-accurate  AC 
waveforms  possible.  These  AC 
waveform's  amplitude  derives 
directly  from  the  internationally 
accepted  definition  of  the  volt. 

NIST  Docket  No.  94-019 

Title:  Transparent  Carbon  Nitride  Films. 
Process  For  Making  Carbon  Nitride 
Films  And  Compositions  Of  Matter 
Comprising  Transparent  Carbon 
Nitride  Films 

Description:  This  invention  is  a  novel 
process  to  produce  transparent,  hard 
carbon  nitride  films.  The  films  are 
useful  on  lenses,  windows,  and 
mirrors  where  durability  is  often 
limited  by  scratches  or  other  means  of 
surface  damage. 

Dated:  March  15,  1995. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  95-7057  Filed  3-21-95;  8:45  ami 

BILUNG  CODE  3S10-13-44 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  030695A] 

Atlantic  Sea  Scallop  Fishery;  Scoping 
Meetings:  SEIS 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS);  scoping  meetings; 
request  for  comments. 

SUMMARY:  NMFS  announces  the 
intention  of  the  New  England  Fishery 
Management  Council  (Council)  to 
prepare  an  SEIS  for  proposed 
Amendment  5  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan 
(FMP).  NMFS  informs  the  public 
herewith  of  the  opportunity  to 
participate  in  the  further  development 
of  Amendment  5  to  the  FMP.  All 
persons  affected  by,  or  otherwise 
interested  in,  the  proposed  amendment 
are  invited  to  participate  in  determining 
the  scope  of  significant  issues  to  be 
considered  in  the  SEIS  by  submitting 
written  comments.  The  scoping  process 
also  will  identify  issues  that  are  not 
significant  and  eliminate  them  from 
detailed  study. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  dates  and  times  of  scoping  meetings. 
Written  comments  must  be  received  by 
April  19, 1995. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  meeting  locations.  Send 
written  comments  on  the  scoping 
process  and  scope  of  the  SEIS  to 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
617-231-0422;  FAX:  617-565-8937. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  discuss  Amendment  5  at 
regularly  scheduled  meetings.  The 
public  will  be  notified  (by  a  Federal 
Register  notice)  of  the  specific  agendas 
at  least  2  weeks  prior  to  Council 
meetings.  There  is  a  preliminary 
docimient  available  from  the  Council 
that  briefly  describes  the  alternatives 
currently  under  consideration. 

One  of  these  alternatives  is 
consolidation.  Consolidation  means 
allowing  days  at  sea  (DAS)  or  other 
units  of  fishing  activity  to  be 
redistributed  among  fewer  boats,  so  the 
remaining  vessels  have  more 
opportunity  to  fish.  It  has  already  been 
discussed  at  the  following  Council 
meetings: 

October  26, 1994.  Danvers.  MA; 

December  8, 1994,  Danvers,  MA; 

January  12, 1994,  Danvers,  MA;  and 

February  16, 1995,  Danvers,  MA. 

The  currently  scheduled  scoping 
meetings  are  as  follows: 

1.  March  31, 1995,  4  p.m..  Holiday 
Inn,  Maine  Route  3,  Ellsworth,  ME; 

2.  April  3, 1995, 4  p.m..  Seaport  Inn, 
110  Middle  St,  Fairhaven,  MA; 


3.  April  4, 1995,  7  p.m..  Little 
Washington,  Department  of 
Environmental,  Health  and  Natural 
Resources,  1424  Carolina  Avenue. 
Washington,  NC;  and 

4.  April  5, 1995,  5  p.m..  Grand  Hotel, 
Oceanfront  and  Philadelphia  Avenue, 
Cape  May,  NJ. 

Atlantic  sea  scallop  stocks  are  over- 
exploited  and  at  low  levels  of 
abundance.  Amendment  4  to  the  FMP 
was  implemented  on  March  1, 1994  (59 
FR  12,  January  19, 1994),  and  was 
intended  to  eliminate  overfishing 
through  an  incremental  effort  reduction 
program,  gear  modifications  such  as  ring 
and  mesh  size  increases,  and  other 
measures.  It  was  also  expected  that  the 
number  of  limited  access  vessels  would 
remain  stable  for  the  duration  of  the  7- 
year  schedule. 

Amendment  4  to  the  FMP  states  that 
vessels  with  a  DAS  allocation  of  150 
days  per  year  will  yield  revenues  that 
are  insufficient,  on  average,  to  cover  the 
fixed  costs  for  vessels  larger  than  50 
gross  registered  tons.  A  DAS  allocation 
of  150  days  is  projected  for  year  4  or  5 
of  the  7-year  schedule,  depending  on 
the  initial  fishing  mortality  rate.  The 
amendment  further  states  that  if 
recruitment  falls  to  what  is  considered 
to  be  average  or  below  average  leyels, 
many  vessel  operations  will  become 
uneconomic,  regardless  of  the 
management  in  place  at  that  time. 
During  1994,  the  first  year  of  effort 
reduction  imder  Amendment  4. 
recruitment  has  been  below  average. 
The  result  has  been  a  request  by  scallop 
advisors  to  redistribute  DAS  among  the 
remaining  vessels.  The  amendment  will 
not  do  this  until  the  pause  in  DAS 
reductions,  which  is  scheduled  for  the 
third  year.  The  consolidation  of  DAS  is 
expected  to  allow  the  remaining  vessels 
to  remain  economically  viable. 

The  Council's  Scallop  Industry 
Advisory  Committee  believes  that 
consolidation  is  needed  as  soon  as 
possible  to  minimize  financial  failures 
caused  by  present  and  future  reductions 
in  DAS  and  poor  scallop  stock 
conditions. 

The  Council  is  in  the  process  of 
identifying  management  alternatives  to 
achieve  these  goals.  The  current  range  of 
options  includes,  but  is  not  limited  to, 
a  private  program  to  buy  back  vessels, 
a  goverrmient  buy-back  program,  limits 
on  total  allowable  catch  with  individual 
transferrable  quotas,  transferrable  DAS, 
a  use-it-or-lose-it  provision  under  which 
vessels  that  do  not  use  their  DAS  or 
quota  allocation  will  lose  their  scallop 
permits,  and  a  prohibition  on 
shellstocking. 

The  Council  expects  that  proposed 
regulations  implementing  the 


recommendations  of  the  industry 
advisors  may  have  significant  economic 
and  social  effects.  The  Council 
recognizes  that  these  effects  will  extend 
beyond  the  individuals,  families  and 
communities  that  principally  depend  on 
scallops  to  other  fisheries  in  the  region, 
due  to  the  displacement  of  fishing  effort 
caused  by  the  scallop  regulations.  This 
displacement  could  also  potentially 
affect  the  status  of  these  other  fishery 
stocks.  For  this  reason  the  Council  has 
determined  that  it  will  hold  scoping 
meetings  to  determine  whether  or  not  an 
SEIS  is  appropriate. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  15.  1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  .Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-6847  Filed  3-21-95:  8:45  am] 
BILLING  CODE  351»-22-F 


[1.0.  031595B] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  industry  implementation 
team  for  the  Sablefish  and  Halibut 
Individual  Fishing  Quota  (IFQ)  Program 
will  hold  a  meeting,  on  April  5-6,  1995, 
at  the  NMFS  Regional  office,  709  W.  9th 
Street.  Juneau.  AK. 

The  agenda  for  the  meeting  will 
include  the  following  subjects: 

1 .  Amoimt  of  IFQ  nsh  that  can  be 
retained  onboard  in  a  particular  area. 

2.  Clarification  of  "prelanding  written 
clearance"  and  "preclearance  reports" 
requirements. 

3.  Coordination  of  the  IFQ  Program 
and  Research  Plan. 

4.  Vessel  and  use  caps, 

5.  Certified  mail  requirement. 

6.  Sub-leasing  of  quota  shares  or  IFQs, 

7.  Shipping  report  problems, 

8.  Clarification  that  vessel  caps  do  not 
include  Community  Development  Quota 
allocations, 

9.  Transshipment  reports,  and 

10.  Overage  provision. 

The  Implementation  Team  will 
provide  a  written  report  of  the  meeting 
to  the  North  Pacific  Fishery 
Management  Coimcil  at  its  meeting  the 
week  of  April  17, 1995,  in  Anchorage. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 


SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  (907)  271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  March  16. 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management, 

National  Marine  Fisheries  Service. 
[FR  Doc.  95-7003  Filed  3-21-95;  8:45  am) 
BILUNG  CODE  3510-22-F 


p.D.  031595A] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  meetings, 
April  3-7, 1995,  at  the  Red  Lion  Hotel 
Columbia  River,  Portland,  OR; 
telephone:  (503)  283-2111. 

Council  Meetings 

On  April  4,  the  Council  will  meet  in 
a  closed  session  (not  open  to  the  public) 
to  discuss  personnel  matters  and 
litigation  from  8:00-6:30  a.m.  The  open 
session  will  begin  at  8:30  a.m.  on  April 
4,  and  each  day  thereafter  at  8:00  a.m., 
and  may  continue  into  the  evening 
hours,  if  necessary,  to  complete 
business. 

The  following  items  are  included  on 
the  Council's  agenda: 

A.  Call  To  Order 

1.  Opening  remarks,  introductions, 
roll  call;  and 

2.  Approval  of  proposed  agenda. 

B.  Salmon  Management 

1.  Tentative  adoption  of  1995  ocean 
salmon  management  measures  for 
Salmon  Technical  Team  analysis; 

2.  Methodology  reviews; 

3.  Clarification  of  tentative  1995 
measures,  if  necessary; 

4.  Update  of  Council  salmon 
management  cycle;  and 

5.  Final  action  on  1995  measures, 
including  specification  of  a  halibut  to 
chinook  ratio  in  the  1995  troll  fishery 

C.  Habitat  Issues 

Consider  recommendation  of  the 
habitat  steering  group. 
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D.  GroumifiBb  Management 

1.  Status  orPederal  regulations 
implementing  Council  actions; 

2.  I9§5  harvest  guideline  for 
sableffsh; 

3.  Status  of  fisheries  and  inseason  trip 
limit  adjustments; 

4.  RockHsh  sport  bag  limit  off 
Washington; 

5.  Oregon  data  collection  activities; 

6.  Review  of  surveys  and  assessments 
for  Dover  sole,  thomyheads  and 
sableflsh; 

7.  Plans  fbr  NMFS  groundfish 
research  in  Newport,  OR; 

8.  Review  of  overfishing  definition; 

9.  Review  of  groundfish  management 
cycle;  and 

10.  Groundfish  management  team 
reports  on  new  issues. 

E.  Administrative  Matters  and  Other 
Matters 

1.  Budget  Committee  report; 

2.  Status  of  legislation; 

3.  June  meeting  agenda; 

4.  Operating  procedures; 

5.  Shark  baiting  in  the  Monterey  Bay 
National  Marine  Sanctuary; 

6.  Management  of  the  Dungeness  crab 
nshery:  and 

7.  Summary  of  research  indicating 
reduced  zooplankton  productivity  off 
California. 

Other  Meetings 

The  Scientific  and  Statistical 
Committee  will  meet  on  April  3,  at  9:00 
a.m.,  and  April  4,  at  8:00  a.m.,  to 
address  scimitific  issues  on  the  Council 
agenda. 

The  Salmon  Technical  Team  will 
meet,  as  necessary  (irregular  hours), 
throughout  the  week,  April  3-7,  to 
prepare  impact  analyses  of  the  proposed 
salmon  management  measures  for  1995. 

The  Groundfish  Management  Team 
will  meet  on  April  3,  at  8:00  a.m.,  to 
address  groundhsh  management  items 
on  the  Council  agenda. 

The  Groundfish  Advisory  Subpanel 
will  meet  on  April  3,  at  1:00  p.m.,  on 
April  4.  at  8:00  a.m.,  and  on  April  5  (if 
necessary)  at  7:00  a.m.,  to  address 
groundfish  managemfflit  items  on  the 
Council  agenda. 

The  Salmon  Advisory  Subpanel  will 
meet  on  April  3.  at  9:00  a.m.,  and  at  8:00 
a.m.  each  day  thereafter  through  April  7, 
to  address  salmon  management  items  on 
the  Council  agenda. 

The  Habitat  Staning  Group  will  meet 
on  April  3,  atlO.-OO  a.m.,  to  consider 
activities  affecting  the  habitat  of  fish 
stocks  managed  by  the  GounciL 

The  Committee  on  Council 
Procedures  will  meet  on  April  3.  at  1:00 
p.m.,  to  recommend  revisions  to  the 
Council's  operating  procedures. 


The  Budget  Committee  will  meet;  on 
April  3.  at  3K)0  p.m.,  to  review  the 
status  of  the  fiscal  year  1995  Council 
budgM  and  discuss  funding  priorities 
for  fiscal  year  1996. 

The  Observer/Data  Collection 
Program  Steering'Committee  will  meet 
on  April  3,  at  7:00  p.m.,  to  review 
proposed  Oregon  State  data  collection 
program  and  related  issues. 

The  Enforcement  Consultants  will 
meet  on  April  4.  at  7:00  p.m.,  to  addrese 
enforcement  issues  related' to  Council 
agenda  items. 

The  Groundfish  Permit  Review  Board 
will  meet  on  April  7,  at  8:00  a.m..  for 
orientation  of  new  members  and  to  hear 
appeals.  The  hearing  on  appeals  will 
begin  at  10:00  a.m. 

I)etailed  agendas  for  the  above 
advisory  meetings  will  be  available  from 
the  Council  after  March  23. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  E.xecutive  Director. 
Pacific  Fishery  Management  Council, 
2130  SW.  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352. 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  March  16. 1905. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
IFR  Doa  95-7002  Filed  3-21-95;  8:45  ami 
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agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  appUcation  for  a 

public  display  permit  (P583). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Emil  Popescu,  1829  La  Vante 
Avenue,  Las  Vegas,  NV  89109,  has 
applied  in  due  form  for  a  public  display 
permit. 

DATES:  Written  comments  must  be 
received  on  or  before  April  21, 1995. 
AOORESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following' ofiices: 

Peimits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East- West 


Highway,  Room  13t30.  SilverSpring. 
MD  20910.  (301/713^2289);  and 

Director.  Southwest  Efegion.  NMFS* 
501  West  Ocean  Boulevard.  Suite  4200, 
Long  Beach.  GA  90802-4213  (310/980- 
4015). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Permits  Division,  F/PRl,  Office  of 
Protected  Resources,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  peirticular 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
copies  of  this  application  are  being 
forwarded  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  to  import 
three  captive  Patagonian  sea  lions 
[Otaria  byronia],  under  the  Marine 
Mammal  Protection  Act  of  1972  (IB 
use.  1361  etseq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Mnrine  Mammals  (50  CFR  part  216). 

The  animals  are  to  be  held  by  Mr. 
Popescu  (Animal  and  Plant  Health 
Inspection  Service  License  No.  88-C- 
112)  at  the  Bonnie  Springs  Ranch  Zoo, 
Old  Nevada,  NV  89004  (Animal  and 
Plant  Health  Inspection  Service  License 
No.  88-C-013).  The  Bonnie  Springs 
Ranch  Zoo  is  open  to  the  public  on  a 
regularly  scheduled  basis  without 
admission  charge.  Mr.  Popescu  will 
offer  an  educational  program  that  is 
based  on  the  standards  of  both  the 
American  Zoo  and  Aquarium 
Association  and  the  Alliance  of  Marine 
Mammal  Parks  and  Aquariums.  The 
display  program  for  the  animals  will  be 
conducted  primarily  at  the  Bonnie 
Springs  Ranch  2^oo,  but  a  display  will 
also  take  place  in  the  Riviera  Hotel. 

Dated:  March  16. 1995. 

Art  Jeffers. 

Acting  Chief,  Division  ofPermits  & 
Documentation,  National  Mtrine  Fisheries 
Ser\'ice. 

[FR  Doc.  95-7001  Filed  3-21-45;  8:45  am) 

BILLING  CODE  3S1»-22-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Sri  Lanka 

March  17, 1995. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  March  17, 1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-1212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Democratic  Socialist 
Republic  of  Sri  Lanka  is  being  amended 
to  no  longer  require  an  export  visa  for 
cotton  and  man-made  fiber  textile 
products  in  part-Categories  340-O/640- 
O,  produced  or  manufactured  in  Sri 
Lanka  and  exported  from  Sri  Lanka  on 
and  after  March  14, 1995.  Goods 
exported  during  the  period  March  14. 
1995  through  April  13. 1995  shall  not  be 
denied  entry  if  visaed  as  340-O/640-O. 
Michael  Hutchmson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Coimnittee  for  the  Implementation  of  Textile 
Agreements 

March  17, 1995.   • 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  1. 1988,  by  the 
Chairman^  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textile  products, 
produced  or  manufactured  in  Sri  Lanka  for 
which  the  Government  of  the  Democratic 
Socialist  Republic  of  Sri  Lanka  has  not  issued 
an  appropriate  visa. 

Effective  on  March  17, 1995  you  are 
directed  to  no  longer  require  a  part-category 
visa  for  340-O/640-O '  for  goods  produced 


'  Category  340-O/640-O:  all  HTS  numbers  except 
6205.20.2015.  6205.20.2020,  6205.20.2046, 
6205.20.2050,  6205.20.2060  (340-Y):  6205.30.2010. 
6205.30.2020,  6205.30.2050  and  6205.30.2060  (640- 
Y). 


or  manufactured  in  Sri  Lanka  and  exported 
from  Sri  Lanka  on  and  after  March  14, 1995. 
Goods  exported  during  the  period  March  14, 
1995  through  April  13, 1995  shall  not  be 
denied  entry  if  visased  as  34O-O/640-O. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  95-7032  Filed  3-21-95;  8:45  am) 
BILUNG  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Mapping  for  Future 
Operations 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Mapping  for 
Future  Operations  will  meet  in  closed 
session  on  April  6-7, 1995  at  the 
Pentagon  in  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  develop 
recommendations  for  implementing  a 
cost-effective  approach  for  providing 
geospatial  information  and  products  to 
Department  of  Defense  users. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  16, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-€958  Filed  3-21-95;  8:45  am] 
BILUNG  CODE  5000  04  M 


Telecommunications  Service  Priority 
(TSP)  System  Oversight  Committee 

AGENCY:  Department  of  Defense, 
National  Communications  System. 
ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommimications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Thursday, 
April  20, 1995,  from  9  a.m.  to  4:45  p.m. 
and  Friday.  April  21. 1995.  from  9  a.m. 
to  11  a.m.  The  meeting  will  be  held  at 
the  Citadel  in  Charleston  South 
Carolina.  The  agenda  is  as  follows: 

— Opening/ Administrative  Remarks 
— Review  of  November  6, 1994  Meeting 

Summary 
— TSP  Program  Office  Update 
— CPAS  Working  Group  Reports 
— Vendor  to  Vendor  Reconciliation 

Report 
— Review  of  Action  Items 
— Old  Business/New  Business. 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  the  NCS  TSP 
Program  Office,  Bernard  Farrell  (703) 
607-4901  or  Betty  Hoskin  (703)  607- 
4932,  by  April  13,1995. 

Dated:  March  16.  1995 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


Department  of  the  Navy 

Notice  of  Extension  of  the  Public 
Review  Period  for  the  Department  of 
the  Navy  Draft  Environmental  Impact 
Statement  for  the  Disposal  and  Reuse 
of  Naval  Hospital  Long  Beach,  Long 
Beach,  California  and  Notice  of 
Availability  of  Specific  Materials 
Referenced  Therein 

The  public  review  and  comment 
period  for  the  Draft  Environmental 
Impact  Statement  for  the  Disposal  and 
Reuse  of  Naval  Hospital  Long  Beach, 
Long  Beach.  California  (DEIS)  is 
extended  until  5  April  1995.  The  reason 
for  this  extension  is  to  make  available 
for  review  and  comment  preliminary 
working  papers  that  were  erroneously 
referenced  in  the  DEIS.  The  preliminary 
working  papers,  that  were  to  be  part  of 
a  joint  City  of  Long  Beach/United  States 
Navy  Draft  Environmental  Impact 
Report/Draft  Environmental  Impact 
Statement  for  the  Closure  and 
Demolition  of  the  Long  Beach  Naval 
Hospital  and  Construction  of  the  Long 
Beach  Power  Center  Los  Angeles 
County,  California,  were  never 
completed  or  published  and  only  exist 
as  working  papers.  The  responsibility 
for  this  error  rests  entirely  with  the 
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Navy.  Although  there  is  no  rBquireinent 
to  diatiitiute  leferraice  materials,  those 
working  papers  are  now  being  made 
available  for  review  at  the  following 
locations; 

Long  Beach 

Long  Beach  Public  Library.  Main 

Branch.  101  Pacific  Avenue,  Long 

Beach.  CA  90822-1097 
Bach  Library  Branch,  4055  Bellflower 

Boulevard,  Long  Beach,  CA  90808 
El  Dorado  Library  Branch.  2900 

Studebaker  Road,  Long  Beach,  CA 

90815 
Community  and  Environmental 

Planning,  333  West  Ocean  Boulevard. 

5th  Floor.  Long  Beach,  CA  90802 

Lakewood 

Angelo  lacaboni  Library  Branch.  4990 

Clark  Avenue.  Lakewood.  CA  90712 
George  Nye,  Jr.  Library  Branch.  6600  Del 

Amo  Boulevard,  Lakewood,  CA  90713 
Community  Development  Department, 

5050  Claik  Avenue,  Lakewood,  CA 

90714 

Hawaiian  Gardens 

Hawaiian  Gardens  Public  Library,  12100 

East  Carson  Street.  #E,  Hawaiian 

Gardens.  CA  90716 
Community  Development  Department, 

21815  Pioneer  Boulevard,  Hawaiian 

Gardens.  CA  90716. 

All  other  materials  referenced  in  the 
DEIS  remain  available  by  contacting  the 
person  listed  below.  Please  provide 
review  comments  no  later  than  5  April 
1995  to  )o  Ellen  Anderson  (Code 
232. )A),  Southwest  Division,  Naval 
Facilities  Engineering  Command,  1220 
Pacific  Highway,  San  Diego,  California 
93132-5190;  Phone  number  (619)  532- 
3912,  Fax  number  (619)  532-3824. 

Dated:  March  17, 1995. 
L.R.  McNees. 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-7056  Filed  3-21-95,  8:45  ami 
BILLINO  COOf  381»-FF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Coitection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMDIARV:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 


since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  March  17,  T995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  N\V.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick!.  Sherrill.  (202  708-9915. 
Indi\iduals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATKW:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and "(7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  March  17. 1995. 
Gloria  Parker. 

Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 
Title:  Star  Schools  Program 
Frequency:  Annually 


Affected  Public:  Businesses  or  other  for- 
profit;  NoiL-profit  institutions;  State, 
Local  or  Tribal  Governments 

Reporting  Burden: 
Responses:  50 
Burden  Hours:  4,000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  to 
apply  for  grants  imder  the  Star 
Schools  Program.  The  Department 
will  use  the  information  to  make  grant 
awards. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17, 1995.  An 
expedited  review  is  requested  in  order 
to  comply  with  the  statute  and  award 
funds  in  FY  95  for  the  program. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Application  for  Grants  Under  the 
Dwight  D.  Eisenhower  Professional 
Development  Program — Federal 
Activities  Program 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions; 
State,  Local  or  Tribal  Governments 

Reporting  Burden: 
Responses:  200 
Burden  Hours:  14,400 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  grants  under  the  Dwight  D. 
Eisenhower  Professional  Development 
Federal  Activities  Program.  The 
Department  will  use  the  information 
to  make  grant  awards. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  March  17, 1995.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

(FR  Doc.  95-7075  Filed  3-21-95;  8:46  am) 
BILLING  COOe  400»^>1-M 


DEPARTIMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board;  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  Advisory- 
Committee  meeting: 
NAME:  Formerly  Utilized  Site 
Remediation  Program  (FUSRAP) 


UMI 


Subcommittee  to  the  Environmental 
Management  Advisory  Board. 
DATES  AND  TIMES:  Monday.  April  3, 1995 
from  10:30  a.m.  to  5:30  p.m.;  Tuesday, 
April  4, 1995  from  8:30  a.m.  to  4:30  p.m 
PLACE:  Comsat  Building,  950  L'Enfant 
Plaza,  Lobby  level  conference  room, 
Washington.  D.C.  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Executive  Secretary, 
Environmental  Management  Advisor)- 
Board.  EM-5. 1000  Independence 
Avenue.  S.W..  Washington,  DC  20585. 
(202)  586--1400  or  internet 
James.Melillo@em.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee.  The  purpose  of  the 
FUSRAP  Committee  is  to  establish 
guiding  principles  for  the 
implementation  of  the  Department  of 
Energy's  FUSRAP  efforts.  The  principles 
will  promote  consistent  and  cost 
effective  remedies  for  the  FUSRAP 
projects. 

Tentative  Agenda 

Monday.  April  3,  1995 

The  first  meeting  of  the  FUSRAP 
committee  will  begin  at  10:30  a.m.  with 
an  introduction  of  participants  and 
opening  remarks.  The  group  will 
discuss  IX)E  program  needs  and  the 
purpose  of  the  FUSRAP  Committee,  and 
begin  to  draft  guiding  principles.  The 
guiding  principles  will  establish  a  clear 
focus  for  DOE  and  the  pubhc  for  the 
stakeholder  forum  in  May.  There  will  be 
time  for  public  comment  before 
adjourning  at  5:00  p.m. 

Tuesday,  April  4,  1995 

The  meeting  will  begin  at  8:30  a.m. 
with  a  discussion  of  a  process  for 
developing  acticm  principles.  There  will 
be  briefings  on  selected  issues  and 
discussions  on  the  draft  guiding 
principles  and  the  stakeholder  review 
process.  Assignments  will  be  handed 
out  and  there  will  be  time  for  public 
comment  before  adjourning  at  4:30  p.m. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  James  T.  Melillo  at  the 
address,  internet  address,  or  telephone 
niunber  listed  above.  Individuals  mav 
also  register  on  April  3,  1995  at  the 
meeting  site.  Every  e^rt  will  be  made 
to  hear  all  those  wishing  to  speak  to  the 
Board,  on  a  first  come,  first  serve  basis. 
The  Committee  Chair  is  empowered  to 
conduct  the  meeting  in  a  feshion  that 
will  facilitate  the  orderly  conduct  of 


business.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  te  be  resolved  prior  to  publication. 

Minutes:  Meeting  minutes  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585  between 
9:(X)  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  March  17. 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[PR  Doc.  95-7071  Filed  3-21-95:  8:45  am] 
BILUNQ  CODE  MfiO-OI-P 


Environmental  Management  Site 
Specific  Advisory  Board,  the  Femaid 
Site;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  the  Fernald  Citizens 
Task  Force. 

DATES:  The  next  meeting  of  the  Task 
Force  will  be  on  Tuesday,  March  28, 
1995,  from  5:00  p.m.  to  6:45  p.m. 
ADDRESSES:  The  March  28  meeting  will 
be  held  at:  Venice  Fire  House,  2565 
Cincinnati-Brookville  Road.  Ross,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate.  Chair  of  the  Femaid 
Citizens  Task  Force,  P.O.  Box  544.  Ross. 
Ohio  45061,  or  call  the  Femaid  Citizens 
Task  Force  message  line  (513)  648- 
6478. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femaid  site. 

Tentative  Agenda 

5:00    Call  to  Order 

5:05     Discuss  Site  Priorities 

6:00    Opportimity  for  Public  Comment 

6:15    Discussion  of  Potential 

Recommendation 
6:45     Adjoum 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  chair 
either  before  oi  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 


should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official.  Kenneth 
Morgan,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubhc  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments^The  documents 
and  other  materials  relevant  to  the 
meeting's  subjects  are  being  developed 
by  the  Task  Force  staff.  They  will  be 
distributed  at  the  meeting.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Fernald  Citizens 
Task  Force,  P.O.  Box  544,  Ross,  Ohio 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  March  17. 
1995. 

Gall  Cephas, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Dae.  95-7073.  Filed  3-21-95;  8:45  ami 
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Environmental  Management  Site 
Specific  Advisory  Board,  Hanford  Site; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisorv 
Board  (EM  SSAB).  Hanfbrd  Site. 
DATES:  Thursday.  April  6:  8:30  a.m.- 
5:00  p.m.  Friday,  April  7:  8:30  a.m.-4:00 
p.m. 

ADDRESSES:  The  session  will  be  held  at: 

Tower  Inn  Best  Western,  1515  George 

Washington  Way,  Richland, 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Yerxa.  Public  Participation  Coordinator, 
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Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland.  WA,  99352. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  IX)E  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

April  Meeting  Topics 

The  Hanford  Advisory  Board  will 
receive  information  on  and  discuss 
issues  related  to:  Pump  and  Treat  Issues, 
Privatization,  100  Area  Operable  Unit 
Plans,  and  the  '97  Budget  Overview. 
The  Committee  will  also  receive 
updates  from  various  Subcommittees, 
including  reports  on:  the  Facility 
Transition  TPA  Negotiations,  Tank 
Safety  and  Emergency  Response  (C- 
106).  Pubhc  Involvement.  USDOE 
Environmental  Justice  Strategy,  Double 
Shell  Tanks,  and  the  CERE  Report. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jon  Yerxa's  office  at  the  address 
or  telephone  number  Usted  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
S\V,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Jon 
Yerxa,  Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550. 
Richland,  WA  99352,  or  by  calling  him 
at  (509) 376-9628. 

Issued  at  Washington,  DC  on  March  17, 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  95-7072  Filed  3-21-95;  8:45  am] 
MLUNO  COOC  M50-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2113,  2239,  2476,  and  1999, 
2212, 2590,  and  2256,  2255,  2291,  and 
2292— Wl] 

Wisconsin  Valley  Improvement 
Company,  Tomahawk  Power  and  Pulp 
Company,  Wisconsin  Public  Service 
Corporation,  Weyerhaeuser  Paper 
Company,  Consolidated  Water  Power 
Company,  Nekoosa  Papers,  Inc.; 
Notice  of  Intent  To  Hold  Public 
lyieetings  In  Rhinelander  and  Rib 
Mountain,  Wisconsin,  To  Discuss  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Relicensing  of 
the  Existing  Wisconsin  River 
Headquarters,  Kings  Dam,  Jersey, 
Wausau,  Rothschild,  Wisconsin  River 
Division,  Wisconsin  Rapids,  Centralia, 
Port  Edwards  and  Nekoosa  Projects 

March  16. 1995. 

On  February  23. 1995,  the 
Commission  staff  mailed  the  Wisconsin 
River  Basin  DEIS  to  the  Environmental 
Protection  Agency,  resource  and  land 
management  agencies,  and  interested 
organiijations  and  individuals.  This 
document  evaluates  the  environmental 
consequences  of  the  proposed 
relicensing  of  the  Wisconsin  River 
Headquarters  project  (no  power; 
regulates  flows  to  the  Wisconsin  River); 
2.7  megawatt  (MW)  Kings  Dam;  0.512 
MW  Jersey;  5.4  MW  Wausau;  4.66  MW 
Rothschild;  6.4  MW  Wisconsin  River 
Division;  9.02  MW  Wisconsin  Rapids; 
3.2  MW  CentraUa;  3.592  MW  Port 
Edwards;  and  3.78  MW  Nekoosa 
projects.  The  projects  are  located  in 
Vilas.  Forest.  Oneida.  Lincoln. 
Marathon,  Portage,  and  Wood  counties, 
Wisconsin,  and  in  Gogebic  County, 
Michigan. 

The  public  meetings  will  be  recorded 
by  a  court  reporter  and  are  scheduled  as 
follows:  (1)  A  meeting  on  the  Wisconsin 
Headwaters  Project  No.  2113,  will  be 
held  at  7  p.m.  on  Tuesday,  April  4, 
1995,  at  the  Claridge  Motor  Inn  (Best 
Western),  70  N.  Stevens  Street, 
Rhinelander,  Wisconsin;  and  (2)  a 
meeting  on  the  9  hydropower  projects 
will  be  held  at  7  p.m.  on  Wednesday, 
April  5, 1995,  at  Wausau  Iim  and 
Conference  Center.  2001  N.  Moimtain 
Road,  Rib  Mountain.  Wisconsin. 

At  the  meetings.  Commission  staff 
will  summarize  major  DEIS  findings  and 
recommendations.  Resource  agency 
personnel  and  other  interested  persons 
will  be  provided  an  opportunity  to 
submit  oral  and  written  comments 
regarding  the  DEIS  for  the  Commission's 
public  record.  Written  comments  on  the 
DEIS  may  also  be  sent  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission, 


825  N.  Capitol  Street  NE..  Washington. 
D.C. 20426. 

Comments  must  be  received  by  April 
17.  1995.  All  correspondence  should 
include  the  appropriate  project  name(s) 
and  number(s)  on  the  first  page  of  the 
correspondence. 

The  DEIS  considers  over  400  resource 
recommendations  received  from  license 
applicants,  citizens,  resource  agencies, 
and  organizations.  Resource 
enhancements  relating  to  hydrologic 
flow  regulation,  recreation,  land  use. 
fish,  wildlife,  water  quahty.  reservoir 
shoreline  erosion,  vegetation  resources 
and  other  resource  issues  are  proposed. 

All  of  the  projects  are  proposed  to 
continue  operation  in  a  run-of-river 
mode  with  no  expansion  of 
hydroelectric  generating  capacity.  In 
major  findings,  staff  recommends 
adoption  of  the  hcensee's  hydrological 
flow  regime  for  the  21  headwater 
reservoirs  together  with  staff 
recommended  enhancements  which 
would  protect  water  quality  in  the 
Wisconsin  River,  enhance  recreation  in 
certain  headwater  man-made  lakes,  and 
generally  maintain  existing  fishing  and 
flood  control  benefits  throughout  the 
Wisconsin  River.  For  entrainment  issues 
at  the  nine  hydroelectric  reservoirs,  the 
DEIS  finds  that  avoidance  and 
protection  measures  are  not  feasible, 
that  entrainment  is  biologically 
insignificant,  and  that  limited  payments 
for  enhancement  of  fishery  resources 
may  be  appropriate. 
Lois  0.  Cashell, 
Secretary. 

[PR  Doc.  95-6981  Filed  3-21-95;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  EG95-32-000,  et  al.] 

Coastal  Technology  Salvador,  S.A.  de 
C.V.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  15, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Coastal  Technology  Salvador,  S.A.  de 
C.V. ) 

(Docket  No.  EG95-32-0001 

On  February  27,  1995,  Coastal 
Technology  Salvador,  S.A.  de  C.V. 
("Applicant"),  Calle  Arturo  Ambrogi 
#124,  Colonia  Escalon,  San  Salvador,  El 
Salvador,  C.A.,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exemp 
wholesale  generator  (EWG)  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  an  El 
Salvador  corporation  which  intends  to 


operate  and  maintain  all  or  part  of 
certain  generating  and  transmission 
facilities  in  El  Salvador.  Applicant 
states  that  these  Eadlities  will  consist  of 
a  91  MW  electric  genoating  facility 
located  in  the  vicinity  of  San  Salvador, 
El  Salvador,  including  17  medium 
speed  diesel  electric  generators  and 
related  interconnection  facilities. 

Comment  date:  April  7, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  ccmcem  the 
adequacy  or  accuracy  of  the  application. 

2.  Coastal  Nejapa  Ltd. 

I  Docket  No.  EG95-33-000I 

On  February  27. 1995.  Coastal  Nejapa 
Ltd.  ("Applicant"),  c^  Paget-Brown  & 
Company  Ltd..  West  Wind  Building. 
P.O.  Box  1111.  Grand  Cayman.  Cayman 
Islands.  B.W.I..  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (E\VG)  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  a  Cayman 
Islands  Company  which  intends  to  own 
part  of  certain  generating  and 
transmission  facilities  in  El  Salvador. 
Applicant  states  that  these  facilities  will 
consist  of  a  91  MW  electric  generating 
facility  located  in  the  vicinity  of  San 
Salvador.  El  Salvador,  including  17 
medium  speed  diesel  electric  generators 
and  related  interconnection  fiaicilities. 

Comment  date:  April  7. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  North  American  Energy  Services  Co. 

I  Docket  No.  EG95-34-000] 

On  March  1.  1995.  North  American 
Energy  Services  Company,  a 
Washington  corporation  ("Applicant"), 
with  its  principal  executive  office  at 
Issaquah.  Washington,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations  (the 
"Application"). 

Applicant  has  entered  into  an 
operation  and  maintenance  agreement 
with  Turbine  Power  Co.  S.A..  a 
company  organized  under  the  laws  of 
the  Republic  of  Argentina,  to  operate 
and  maintain  a  123-mega%vatt  natural 
gas-fired,  electric  power  generating 
facility  located  at  General  Roca, 
Argentina  (the  "Proj*x:t").  Project 
facilities  also  includ<^  a  gas  pipeline  that 


interconnects  with  a  regional  gas 
carrier's  pipeline,  a  natural  gas 
processing  unit,  and  a  132-kV  svritching 
station  which  is  interconnected  vrith  a 
132  kV  transmission  line  owned  by 
Energia  Rio  .Negro  Sodedad  del  Estado 
("ERSE"),  the  state-owned  electric 
company  of  the  Province  of  Rio  Negro, 
Repiiblic  of  Argentina.  The  Project  is 
expected  to  commence  generating 
electric  power  during  March  1995.  All 
of  the  power  generated  at  the  Project 
will  be  sold  at  wholesale  by  the  Project's 
ovmer.  Turbine  Power  Co.  S.A..  to  ERSE 
pursuant  to  a  purchase  and  sale 
agreement. 

Comment  date:  April  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Ne)apa  Power  Co. 

[Docket  No.  EG95-35-0001 

On  February  27. 1995.  Nejapa  Power 
Cximpany  ("Apphcant").  Calle  Arturo 
Ambrogi  #124.  Colonia  Escalon.  San 
Salvador.  El  Salvador.  C.A..  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  apphcation  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  part 
365  of  the  Commission's  regulations. 

Applicant  states  that  it  is  a  Delaware 
Limited  Liability  Company  which 
intends  to  own  certain  generating  and 
transmission  facihties  in  El  Salvador. 
Applicant  states  that  these  facilities  will 
consist  of  a  91  MW  electric  generating 
facility  located  in  the  vicinity  of  San 
Salvador.  EI  Salvador,  including  17 
medium  speed  diesel  electric  generators 
and  related  interconnection  facilities. 

Comment  date:  April  7, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5. 1994  El  Salvador  Power  Trust,  Acting 
Through  its  Trustee.  State  Street  Bank 
and  Trust  Company) 

(Docket  No.  EG95-36-000] 

On  March  2. 1995,  1994  El  Salvador 
Power  Trust,  acting  through  its  Trustee. 
State  Street  Bank  and  Trust  Company, 
225  FrankUn  Street.  Boston. 
Massachnsetts  02110.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  part  365  of  the 
Commission's  regulations. 

Apphcant  states  that  it  is  a  business 
trust  organized  and  in  good  standing 
under  the  laws  of  the  Commonweelth  of 


Massachusetts.  AppKcant  states  that  it 
owns  a  ninety-nine  percent  ownership 
interest  in  Nejapa  Power  Company,  a 
Delaware  Umited  habihty  company. 
Applicant  states  that  Nejapa  Power 
Company  intends  to  construct  and  own 
part  or  all  of  an  eligible  fecihty. 
Apphcant  states  that  the  eligible  facility 
will  consist  of  a  ninety-one  Megawatt 
electric  generating  facility  located  in  the 
vicinity  of  San  Salvador.  El  Salvador. 
Applicant  states  that  the  eligible  facihty 
will  indude  seventeen  medium  speed 
diesel  electric  generators  and  related 
facilities  necessary  to  interconnect  with 
the  facilities  of  Commission  Ejecutiva 
Hidroelectria  Del  Rio  Lempa.  the 
Salvadoran  national  utility,  so  as  to 
effect  sales  of  electric  energy  at 
wholesale  to  such  utility. 

Comment  date:  April  7. 1995.  in 
accordance  writh  Stuidard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

6.  Virginia  Electric  and  Power  Ca. 

[Docket  No.  ER94-1043-0011 

Take  notice  that  on  January  26. 1995, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket 

Comment  date:  March  29. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  UtiliCorp  United,  Inc. 
[Docket  Na  ER3&-«7-001i 

Take  Notice  that  on  February  24, 1995 
UtiUCorp  United.  Inc.  tendered  for  filing 
an  amendment  to  its  filing  in  this 
docket.  The  amendment  consists  of  a 
revised  Opportunity  Sales  Tariff  and 
revised  charges  under  its  tariff  and  cost 
support  for  those  charges.  UtihCorp 
states  that  the  filing  has  been  made  in 
compliance  with  the  Commission's 
order  of  February  9. 1995. 

Comment  date:  March  29. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Illinois  Public  Service  Co. 

[Docket  No.  ER95-206-000| 

Take  notice  that  on  February  28.  1995. 
Central  llUnois  Public  Service  Company 
(CIPS)  submitted  a  corrected  Index  ef 
Purchases  to  its  Coordination  Sales 
Tariff.  The  revised  Index  simply 
corrects  a  minor  typographical  error. 

CIPS  has  asked  for  vraiver  of  the 
Commission's  notice  requirements  to 
the  extent  necessary  to  permit  an 
effective  date  of  January  1. 1995  for  the 
corrected  Index. 

Copies  of  this  fihng  were  served  on 
the  Illinois  Commerce  Commission  and 
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all  parties  which  have  executed  service 
agreements  under  the  Tariff.  A  copy  of 
the  filing  is  also  available  for  public 
inspection  at  CIPS'  offices  in 
Springfield,  Illinois. 

Comment  date:  March  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UtiliCorp  United  Inc. 

[Docket  Nos.  ES95-24-000. )  and  ES95-24- 
001] 

Take  notice  that  on  February  28, 1995, 
UtiliCorp  United  Inc.  (UtiHCorp)  filed 
an  application  under  Section  204  of  the 
Federal  Power  Act  and  an  amended 
application  on  March  7, 1995,  seeking 
authorization  to: 

•  Issue  up  to  and  including  5,000,000 
shares.of  common  stock,  par  value  $1.00 
per  share, 

•  Issue  up  to  and  including  $200 
million  of  debt  securities, 

•  Issue  $8,190,000  of  secured  notes, 
and 

•  Guarantee  payment  by  a  UtiliCorp 
subsidiary  of  obligations  under 
securities  to  be  issued  by  the  subsidiary 
and  to  borrow  up  to  $100  million  from 
such  subsidiary. 

Also,  UtiliCorp  requests  exemption 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements. 

Comment  date:  April  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ocean  State  Power;  Ocean  State 
Power  II 

IDockef  Nos.  FA93-63-001  and  FA93-70- 
001] 

Take  notice  that  on  March  3, 1995, 
Ocean  State  Power  and  Ocean  State 
Power  II  tendered  for  filing  its 
compliance  fihng  in  the  above- 
referenced  dockets. 

Comment  dafe:  March  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11  White  Oak  Energy  Company  L.L.C 
(Lockport  Project) 

IDocket  No  QF95-1 22-000) 

On  March  13, 1995,  White  Oak  Energy 
Company  L.L.C.  (White  Oak)  tendered 
for  filing  an  amendment  to  its  filing  in 
this  docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  of  White  Oak's  small  power 
production  facility.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  April  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  White  Oak  Energy  Company  L.L.C. 
(Joliet  Project) 

[Docket  No.  QF95-123-0001 

On  March  13. 1995,  White  Oak  Energy 
Company  L.L.C.  (White  Oak)  tendered 
for  filing  an  amendment  to  its  fihng  in 
this  docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  of  White  Oak's  small  power 
production  facility.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  April  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-7034  Filed  3-21-95;  8:45  am) 
BILLING  CODE  6717-01-P 

[Docket  No.  ER95-702-000,  et  al.] 

Niagara  Mohawk  Power  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  16. 1995. 

Take  notice  that  the  following  fifings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER95-702-0001 

Take  notice  that  on  March  6. 1995. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  CNG  Power  Services 
Corporation  (CNG).  This  Service 
Agreement  specifies  that  CNG  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff.  Original  Volume  No.  2. 


This  Tariff,  approved  by  FERC  on  April 
15.  1994.  and  which  has  an  effective 
date  of  March  13. 1993.  will  allow 
NMPC  and  CNG  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  sell  to  CNG  capacity  and/or 
energy  as  the  parties  may  mutually 
agree. 

In  its  filing  letter.  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
February  15. 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CNG. 

Comment  date:  March  30.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  ER95-703-O00I 

Take  notice  that  on  March  6, 1995. 
Commonwealth  Edison  Company 
(ComEd)  submitted  a  Service 
Agreement,  dated  February  3. 1995. 
establishing  NorAm  Energy  Services 
(NorAm)  as  a  customer  under  the  terms 
of  ComEd 's  Transmission  Service  Tariff 
TS-1  (TS-1  Tariff).  The  Commission 
has  previously  accepted  the  TS-1  Tariff 
for  filing  and  suspended  rates  (as 
modified)  in  Docket  No.  ER93-777-000. 

ComEd  requests  an  effective  date  of 
February  3. 1995.  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  NorAm  and  the  Illinois 
Commerce  Commission. 

Comment  date;  March  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  )ersey  Central  Power  &  Light  Co.; 
Metropolitan  Edison  Co.;  Pennsylvania 
Electric  Co. 

(Docket  No.  ER95-704-0001 

Take  notice  that  on  March  6. 1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Public  Service  Electric  and 
Gas  Company  (PSE&G).  dated  February 
16. 1995.  This  Service  Agreement 
specifies  that  PSE&G  has  agreed  to  the 
rates,  terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 


February  10. 1995  in  Jersey  Central 
Power  6-  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  PSE&G  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  February  16. 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  March  30,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Hudson  Gas  and  Electric 
Corp. 

[Docket  No.  ER9S-705-000) 

Take  notice  that  on  March  6, 1995. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  for 
(Commission)  between  CHG&E  and 
North  American  Energy  Conser\'ation. 
Inc.  The  terms  emd  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  §35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  30. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER95-709-000J 

Take  notice  that  on  March  7, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  American 
Municipal  Power-Ohio  and  Virginia 
Power,  dated  February  28, 1995  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  American  Municipal 
Power — Ohio  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  Service  Schedule  B  included  in 
the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 


Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

[Docket  No.  ER95-7 11-000) 

Take  notice  that  on  March  7, 1995, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Arkansas  Power 
&  Ught  Company  (AP&L).  filed 
revisions  to  the  rates  and  the 
Transmission  Loss  Factor  under  (1)  the 
Power  Coordination  Interchange  and* 
Transmission  Service  Agreement 
between  AP&L  and  Conway,  West 
Memphis,  and  Osceola,  Arkansas; 
Campbell  and  Thayer.  Missouri;  City 
Water  &  Light  Plant  of  Jonesboro, 
Arkansas;  Arkansas  Electric  Cooperative 
Corporation;  (2)  the  Transmission 
Service  Agreement  between  AP&L  and 
the  City  of  Hope,  Arkansas;  (3)  the 
Transmission  Service  Agreement 
between  AP&L  and  the  City  of  Hope, 
Arkansas;  (4)  the  Hydroelectric  Power 
Transmission  and  Distribution  Service 
Agreement  between  AP&L  and  the  City 
of  North  Little  Rock,  Arkansas;  and  (5) 
the  Interchange  Agreement  between 
AP&L  and  Oglethorpe  Power 
Corporation  (collectively.  Agreements). 
Entergy  Services  requests  that  the 
revised  rates  and  Transmission  Loss 
Factor  become  effective  March  1, 1995, 
subject  to  refund,  in  accordance  with 
the  proxisions  of  the  Agreements. 

Comment  date:  March  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MDU  Resources  Group,  Inc. 

(Docket  Nos.  ES95-21-O0O  and  ES95-21- 
001) 

Take  notice  that  on  February  6. 1995. 
MDU  Resources  Group.  Inc.  (MDU)  filed 
an  appUcation  and  on  March  15. 1995. 
filed  an  amendment  to  its  apphcation 
under  Section  204  of  the  Federal  Power 
Act  seeking  authorization  to  issue  up  to 
50.000  shares  of  common  stock  of  MDU. 
including  treasmy  stock  which  has  been 
issued  and  reacquired  by  MDU  and 
stock  purchased  on  the  open  market,  for 
the  purpose  of  implementing  a  Non- 
Employee  Director  Stock  Compensation 
Plan.  Also.  MDU  requests  exemption 
ft-om  the  Commission's  competitive 
bidding  and  negotiated  placement 
regulations. 

Comment  date:  April  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Scott  Paper  Co. 

[Docket  No.  QF86-557-O01] 

On  March  8, 1995,  Scott  Paper 
Company  tendered  for  filing  an 


amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  the  technical 
characteristics  of  the  facility. 

Comment  date:  April  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
vdth  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  95-7033  Filed  3-21-95:  8:45  am] 

BtLUNG  CODE  6717-01-P 


[Docket  No.  CP9&-52-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Granite  State  LNG  Project 
and  Request  for  Comments  on 
Environmental  Issues 

March  16. 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  vdll  prepare  an 
environmental  assessment  (EA)  that  vrill 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Granite  State 
LNG  Project.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  (EIS)  is 
necessary  and  whether  to  approve  the 
project.' 


'  Granite  State  Cas  Transmission.  Inc's 
application  was  Tiled  under  Section  7  of  the  Natural 
Cas  Act  and  Part  157  of  the  Commission's 
regulations. 


UMI 
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Summary  of  the  Propoaed  Proiect 

Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  is  seeking  approval  to 
construct  and  operate  an  LNG  facility  at 
the  western  boundary  of  the  town  of 
Wells,  Maine  and  adjacent  to  the  eastern 
border  of  the  town  of  North  Berwick, 
Maine.  The  purpose  of  the  project  is  to 
maintain  service  to  Northern  Utihties, 
Inc.  for  its  distribution  operations  in 
Maine  and  New  Hampshire  upon  the 
abandonment  of  the  operation  of  a 
leased  natural  gas  pipeline  extending 
horn  Canada  to  Portland,  Maine. 

The  LNG  facihties  would  include: 

•  A  storage  tank  with  a  gas-equivalent 
t  apacity  of  2  Bcf: 

•  A  truck  unloading  system  with  two 
unloading  stations; 

•  Two  67  MMcfd  LNG  vaporizers; 

•  A  vapor  handling  system:  and 

•  Fire  protection  systems. 

The  storage  tank  would  be  154  feet  in 
height  and  211  feet  in  diameter.  The 
tank  would  be  surrounded  by  a  concrete 
impoundment  99  feet  high  and  18 
indies  thick.  The  proposed  project 
facihties  would  be  designed, 
constructed,  and  maintained  to  comply 
with  the  Department  of  Transportation 
Federal  Safety  Standards  for  Liquefied 
Natural  Gas  Facilities  (49  CFR  Fart  193). 
The  facihties  constructed  at  the  site 
would  also  meet  the  National  Fire 
Protection  Association  59A  LNG 
standards. 

The  source  of  LNG  for  the  proposed 
facihty  would  be  Distrigas  of 
Massachusetts  Corporation  of  Everett, 
Massachusetts.  LNG  would  be 
transported  to  the  site  by  LNG  tanker 
trucks  and  would  access  the  site  by  a 
proposed  1.4-mile  access  road  from 
Route  9.  It  would  take  approximately  32 
truckloads  of  LNG  per  day  over  a  3- 
raonth  period  to  initially  fill  the  tank. 
Thereafter,  trucking  would 
predominantly  occur  during  the 
summer  and  fall  of  each  year.  Vaporized 
LNG  would  be  transported  from  the  site 
via  a  12-inch  lateral  connecting  to 
Granite  State's  existing  and  adjacent^ 
inch  pipeline. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

The  proposed  facihties  would  affect 
38.3  acres  of  a  300-acre  site  in  Wells, 
Maine.  Granite  State  would  dear  30 
acres  of  land  for  the  plant  fadhties,  all 


'  The  ippendicas  reftrenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  Room  3104, 941 
North  Capitol  Street.  N.E.,  Washington,  aC  20426. 
or  call  (202)  20»-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail 


of  which  would  be  permanently 
committed  to  the  project.  Construction 
of  the  proposed  access  road  would 
require  clearing  8.3  acres,  of  whidi  1.7 
acres  would  be  allowed  to  revert  back  of 
its  original  condition. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  pubhc 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA  and  whether  an 
EIS  is  necessary.  All  comments  received 
are  considered  during  the  preparation  of 
the  EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  Soils 

— Seismology  and  soil  liquefaction. 

— Erosion  control. 

— Right-of-way  restoration. 

•  Water  Resources 

— Site  specific  impacts  on  surface  and 

groundwater. 
— Effect  on  potable  water  supplies. 
— Effect  on  wetlemd  hydrology. 

•  Biological  Resources 

— Effect  of  plant  construction  and 
operation  on  threatened,  endangered, 
or  sensitive  plant  and  animal  spedes 
and  their  habitats. 

•  Cultural  Resources 

— Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

•  Sodoeconomics 

— Impact  of  a  peak  work  force  of  50 
employees  on  the  surrounding  area. 

— Long-term  effects  of  increased 
employment  and  taxes  on  the  local 
economy. 

•  Land  Use 

— Impact  on  state  areas  of  critical 

environmental  concern. 
— Effect  cf  aboveground  facilities  on 

visual  aesthetics  in  the  region. 
— Consistency  with  local  land  use  plans. 


— Impact  on  residences. 

•  Air  Quality  and  Noise 
—Impact  on  regional  air  quahty  and 

noise-sensitive  areas  assodated  with 
the  operation  of  the  proposed  LNG 
facilities. 
— Air  quality  and  noise  impacts 
assodated  with  construction. 

•  Pubhc  Safety 
—Compliance  with  49  CFR  193  for 

exclusion  zones  (thermal  and  vapor 
gas  dispersion),  siting  criteria,  seismic 
criteria,  and  cryogenic  criteria. 
— Consequences  of  a  major  spill. 

We  will  also  evaluate  possible  site 
and  technology  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts' on  the 
various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  serx'ice  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  sites),  and  measures  to  avoid 
or  lessen  environmental  impact.  The 
more  specific  your  comments,  the  more 
useful  they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federaf  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE, 
Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP95-52- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Chris  Zerby,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE,  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
are  received  in  Washington,  D.C.  on  or 
before  April  24,  1995. 

Beyond  asking  for  written  comments, 
we  invite  you  to  attend  our  public 
scoping  meeting  on  May  15, 1995.  We 


will  give  the  location  and  time  for  this 
meeting  in  a  future  notice.  Requests  to 
hold  additional  public  scoping  meetings 
will  be  considered. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  filings  by 
other  intervenors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor,  you  must  file 
a  motion  to  intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

Filing  of  timely  motions  to  intervene 
in  this  proceeding  should  be  made  on  or 
before  March  27, 1995.  Once  this  date 
has  passed,  parties  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to  all 
potential  interested  parties  to  solicit 
focused  comments  regarding 
environmental  considerations  related  to 
the  proposed  project.  As  details  of  the 
project  become  established, 
representatives  of  Granite  State  will 
directly  contact  communities  and  public 
agencies  concerning  any  other  matters, 
including  acquisition  of  permits  and 
rights-of-way. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  of  the  EA, 
please  return  the  Information  Request 
(see  appendix  3).  If  you  do  not  return 
the  Information  Request,  you  will  be 
taken  off  the  mailing  list. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Chris  Zerby,  EA  Project  Manager,  at 
(202)  208-0111. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  95-6980  Filed  3-21-95:  8:45  am] 
BILLING  CODE  6717-41-M 


[Docket  No.  RP94-43-01 1] 

ANR  Pipeli:  e  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

March  16, 1995. 

Take  notice  that  on  March  10,  1995, 
ANR  Pipeline  Company  (ANR)  tendered 


for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets,  proposed 
to  be  effective  January  9, 1995: 

Substitute  Second  Revised  Sheet  No.  176 
Second  Substitute  Second  Revised  Sheet  No, 

187 
Substitute  Original  Sheet  No.  187.1 
Substitute  Third  Revised  Sheet  No.  191 
Substitute  First  Revised  Sheet  No.  194 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
February  8,  1995,  "Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions"  in  this 
proceeding.  Such  order  directed  ANR. 
inter  alia,  to  make  changes  to  its 
tracking  provision  for  the  recovery  of 
Account  No.  858  costs,  and  to  its  tariff 
provisions  implementing  the 
Commission's  new  Natural  policy. 

ANR  states  that  all  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
March  23, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  95-6982  Filed  3-21-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  PR95-8-O00] 

Arkansas  Western  Gas  Co.;  Notice  of 
Petition  for  Rate  Approval 

March  16,  1995. 

Take  notice  that  on  March  3, 1995, 
Arkansas  Western  Gas  Company  (AWG) 
filed  pursuaht  to  section  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.1300 
per  MMBtu,  plus  3.1  percent  for 
compressor  fuel  and  lost  and 
unaccounted  for  gas,  for  transportation 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
ofl978(NGPA). 


AWG  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Arkansas.  AWG  proposes  an 
effective  date  of  March  3, 1995. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amoimt  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  inter\'ene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  31, 1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretar}'. 

[FR  Doc.  95-6983  Filed  3-21-95:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-1 94-001] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Filing  of  Corrected  Tariff 
Sheet 

March  16.  1995. 

Take  notice  that  on  March  13. 1995, 
Columbia  Gas  Transmission  Corporation 
(Colmnbia)  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
be  effective  April  1.  1995: 

Substitute  First  Revised  Sheet  No.  44 

Columbia  states  that  on  March  1, 
1995,  Columbia  submitted  its  annual 
filing  pursuant  to  the  provisions  of 
Section  35,  Transportation  Retainage 
Adjustment  (TRA),  of  the  General  Terms 
and  Conditions  (GTC)  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  In 
that  annual  filing.  Columbia  filed  First 
Revised  Sheet  No.  44  which  set  forth  a 
revised  transportation  retainage  factor 
proposed  to  be  effective  April  1, 1995. 
The  Commission  noticed  that  annual 
fifing  on  March  3, 1995,  and 
interventions  and/or  protests  were  to  be 
filed  by  March  10.  1995. 

Columbia  states  that  when  it  began 
planning  to  implement  the  annual 
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filing,  it  discovered  that  the  revised 
retainage  factor  should  have  been 
rounded  to  the  nearest  thousandth, 
because  Columbia's  computer  software 
programs  for  allocating  capacity  (which 
take  into  account  quantities  attributable 
to  retainage)  were  designed  to  accept 
only  a  retainage  factor  rounded  to  the 
nearest  thousandth. 

Consequently,  Columbia  states  that  it 
is  submitting  the  above  referenced 
substitute  tariff  sheet  as  a  correction  to 
the  tariff  sheet  filed  March  1, 1995,  in 
Columbia's  annual  filing.  It  reflects  a 
retainage  factor  rounded  at  three 
decimal  places  (thousandths),  instead  of 
the  factor  filed  in  the  annual  fiUng  and 
rounded  at  four  decimal  places. 
Columbia  states  that  the  filing  of  this 
substitute  tariff  sheet  corrects  the 
numeric  presentation  of  Lbe  retainage 
factor,  which  is  supported  in  the  March 
1, 1995,  annual  filing.  Columbia 
respectfully  requests  that  the 
Commission  grant  any  waivers 
necessary  to  permit  this  substitute  tariff 
sheet  to  be  effective  April  1. 1995,  the 
proposed  effective  date  of  Columbia's 
armual  TR.\  filing. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties 
known  to  have  intervened  in  Docket  No. 
RP95-194  to  date,  and  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  March  23. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestd..is  parties  to  the  proceechngs. 
Those  who  are  already  parties  to  this 
proceeding  need  not  file  to  intervene  in 
response  to  this  notice.  Copies  of 
Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casfaell, 
Secretary. 
[PR  Doc.  95-6984  Filed  J-21-95;  8:45  am) 

BILUNO  CODE  •717-01-M 


Pocket  No.  RP-95-195-0011 

Columbia  GuN  Transmlssiofl  Co.; 
Notice  of  Filing  of  ConnBCted  Tariff 
Sheets 

March  16. 1995. 

Take  notice  that  on  March  13, 1995, 
Columbia  Gulf  Transmission  Company 


(Columbia  Gulf)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
be  effective  April  1,  1995: 

Substimte  Fifth  Revised  Sheet  No.  018 
Substihite  Fifth  Revised  Sheet  No.  019 

Columbia  Gulf  states  that  on  March  1, 
1995,  Columbia  Gulf  submitted  its 
annual  filing  pursuant  to  the  provisions 
of  Section  33,  Transportation  Retainage 
Adjustment  (TRA),  of  the  General  Terms 
and  Conditions  (GTC)  of  its  FERC  Gas 
Tariff,  Second  Revised  Volimm  No.  1.  In 
that  annual  fifing,  Columbia  Gulf  filed 
First  Revised  Sheet  Nos.  018  and  019, 
which  set  forth  revised  transportation 
retainage  factors  proposed  to  be 
effective  April  1, 1995  for  the  three 
Columbia  Gulf  zones.  The  Commission 
noticed  that  annual  filing  on  March  3, 
1995,  and  interventions  and/or  protests 
were  to  be  filed  by  March  10,  1995. 

Columbia  Gulf  states  when  it  began 
planning  to  implement  the  annual 
filing,  it  discovered  that  the  revised 
retainage  factors  should  have  been 
rounded  to  the  nearest  thousandth, 
because  Columbia  Gulfs  computer 
software  programs  for  allocating 
capacity  (which  take  into  account 
quantities  attributable  to  retainage)  were 
designed  to  accept  only  a  retainage 
factor  rounded  to  the  nearest 
thousandth. 

Consequently,  Columbia  Gulf  states 
that  it  is  submitting  the  above 
referenced  substitute  tariff  sheets  as  a 
correction  to  the  tariff  sheets  filed 
March  1, 1995,  in  Columbia  Gulfs 
annual  filing.  The  reflect  retainage 
factors  roimded  at  three  decimal  places 
(thousandths),  instead  of  the  factors 
filed  in  the  annual  filing  and  rounded 
at  four  decimal  places. 

Columbia  Guff  states  that  the  filing  of 
these  substitute  tariff  sheets  corrects  the 
numeric  presentation  of  the  retainage 
factors,  which  are  supported  in  the 
March  1, 1995  annual  filing.  Columbia 
Gulf  respectively  requests  that  the 
Commission  grant  any  waivers 
necessary  to  permit  these  substitute 
tariff  sheets  to  be  effective  April  1, 1995, 
the  proposed  effective  date  of  Columbia 
Gulfs  annual  TRA  filing. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties 
known  to  have  intervened  in  Docket  No. 
RP95-195  to  date  and  all  firm  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N£.. 
Washington,  D.C  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 


385.211.  All  such  protests  should  be 
filed  before  March  23  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Those  who  are  already  parties  to  this 
proceeding  need  not  file  to  intervene  in 
response  to  this  notice.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-6985  Filed  3-21-95;  8:45  ami 

BILUNG  CODE  e717-01-M 


[Docket  No.  TM95-7-23-000] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  16, 1995. 

Take  notice  that  on  March  14, 1995 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  certain  revised  tariff 
sheets  included  in  Appendix  A  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  April  1, 1995. 

ESNG  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  154.308  of  the  Commission's 
regulations  and  Section  24  of  the 
General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect:  (1) 
Changes  in  storage  fuel  retention 
percentages;  and  (2)  changes  in  ESNG's 
pipeline  suppliers'  storage  ser\ice  rates. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  March  23, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-6986  Filed  3-21-95;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  Cr>95-35-000] 
EcoElectrica,  LP.;  Notice  of  Meeting 

March  14. 1995. 

On  March  28.  1995,  at  8:45  a.m..  the 
Office  of  Pipeline  Regulation 
environmental  staff  will  meet  with 
representatives  of  EcoElectrica,  L.P.  to 
conduct  a  cryogenic  design  and 
engineering  review  of  the  liquefied 
natural  gas  import  facilities  proposed 
for  Guayanilla.  Puerto  Rico.  The 
meeting  will  be  at  the  Greenspoint 
Marriott  Hotel.  225  North  Sam  Houston 
Parkway  East.  Houston,  Texas  77060. 

For  further  information,  call  Chris 
Zerby.  (202)208-0111. 
Kevin  P.  Madden. 

Director.  Office  of  Pipeline  Regulation 
IFR  Doc.  95-7035  Filed  3-21-95;  8:45  am] 

BILLING  COOE  e717-01-M 


[Docket  No.  RP91-13a-005] 

Rorida  Gas  Transmission  Co.,  Notice 
of  Revised  Pro  Forma  Tariff  Sheets 

March  16. 1995. 

Take  notice  that  on  March  8. 1995 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Pro  Forma  Sheet  No.  120 
Pro  Forma  Sheet  No.  120  A 

On  February'  10,  1995.  FGT  filed  tariff 
sheets  in  compliance  with  a 
Commission  order  issued  January  12, 
1995  in  Docket  Nos.  RS92-16-008  &  009 
and  RP91-138-002  (January  12  Order). 
The  February  10, 1995  filing  included, 
among  other  things,  modifications  to 
FGT's  scheduling  provisions  to  provide 
a  limited  exemption  from  pro  rata 
scheduling  for  uses  determined  to  be 
"Exempt  Uses"  under  a  new  capacity 
curtailment  to  be  implemented  on  FGT's 
system  by  November  1,  1995.  Such 
modifications  provide  that  if 
nominations  for  firm  service  exceed  the 
capacity  available  for  firm  service,  FGT 
will  first  schedule  requests  for  firm 
transportation  service  to  serve  Exempt 
Uses  on  a  pro  rata  basis  by  end  use 
priority  for  Priority  1  and  2  Uses. 

FGT  inadvertently  including  these 
modifications  on  Pro  Forma  Sheet  No. 
121  in  its  Receipt  Point  ScheduUng 
Priorities  provisions  contained  in 
Section  10.C2.  of  the  General  Terras 
and  Conditions  (GT&C)  of  FGT's  FERC 
Gas  Tariff.  These  provisions  should 
have  been  added  in  the  Scheduling 
Priorities — Mainline  Capacity  and 
Delivery  Points  provisions  of  Section 
lO.C.l  of  the  GT&C.  In  the  instant  filing. 


FGT  is  moving  the  identical  provisions 
as  proposed  in  Pro  Forma  Sheet  No.  121 
to  Pro  Forma  Sheet  No.  120. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  March  23, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actions  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  wth  the 
Commission  and  are  available  for  public 
inspection. 
Luis  D.  Cashell, 
Secretary. 

(PR  Doc.  95-6987  Piled  3-21-95:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-93-008] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Filing  of  Refund  Report 

March  16.  1995. 

Take  notice  that  on  March  13,  1995. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  filed  a  refund  repwrt  in  the  above 
captioned  docket.  KNI  states  that  the 
filing  and  refunds  were  made  to  comply 
with  the  Federal  Energ\-  Regulatory 
Commission's  (Commission)  Order 
dated  January  20. 1995.  KNI  states  that 
these  amounts  were  paid  by  KNI  on 
March  8. 1995. 

KNI  states  that  the  refund  report 
summarizes  refund  amounts  for  the 
period  July  1.  1994  through  December 
31.  1994.  " 

KNI  further  states  that  copies  of  the 
filing  were  served  upon  KNI's 
jurisdictional  customers,  interested 
public  l>odies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energ\' 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
March  23,  1995.  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  [)oc.  95-6988  Filed  3-21-95:  8:45  ami 

BILLING  COOE  t7r7-01-M 

[Docket  No.  RP94-32S-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Informal  Setttement 
Conference 

March  16.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Friday,  March  24. 
1995,  at  10  a.m..  at  the  offices  of  the 
Federal  Energv  Regulatory  Commission. 
810  First  Street.  NE.,  Washington,  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  inter\'enor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Kathleen  Dias  at  (202)  208-0524. 
Lois  D.  Cashell. 
Secretory. 
[PR  Doc.  95-6989  Piled  3-21-95;  8:45  am) 

BILLING  COOE  •717-91-M 

[Docket  No.  Pf<95-7-000] 

The  Tekas  Corp.;  Notice  of  Petition  for 
Rate  Approval 

March  16,,1995. 

Take  notice  that  on  March  1.  1995,  the 
Tekas  Corporation  (Tekas)  filed 
pursuant  to  section  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximimi  rate  of  $0.3334 
per  Mcf,  plus  a  pro  rata  share  of  fuel  and 
lost  and  unaccounted  for  volumes,  for 
transportation  services  performed  under 
section  311(a)(2)  of  the  Natural  Gas 
PoHcy  Act  of  1978  (NGPA). 

Telcas  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Kansas.  Tekas  proposes  an 
effective  date  of  March  1, 1995. 

Pursuant  to  section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
1 50  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
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interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
ofuibrtimity  for  written  comments  and 
foA  the  oral  presentation  of  views,  data, 
and  argxunents. 

Any  person  desiring  to  participate  in 
tMs  rate  proceeding  must  file  a  motion 
tmntervene  in  accordance  with  sections 
'385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
vWth  the  Secretary  of  the  Commission 
on  or  before  March  31, 1995.  The 
petition  for  rate  approval  is  on  Ble  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  O.  Cashell, 
Secretary. 

IFR  Doc.  95-6990  Filed  3-21-95:  8:45  am] 
BtLUNC  CODE  6717-01-M 


[Docket  No.  CP95-26(M)00] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Request  Under  Bianltet 
Authorization 

March  16,  1995. 

Take  notice  that  on  March  13, 1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court. 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-260-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Colbert  County, 
Alabama,  under  Texas  Eastern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
535-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  construct  a 
new  delivery  point  in  Colbert  County, 
Alabama,  so  that  Texas  Eastern  may 
provide  up  to  10,000  Dekatherms  per 
day  of  interruptible  transportation 
service  to  Decatur  Utilities,  City  of 
Decatur.  Alabama  (Decatur).  Texas 
Eastern  states  that  the  interruptible 
transportation  service  for  Decatur  will 
be  provided  pursuant  to  Rate  Schedule 
IT-1  of  Texas  Eastern's  FERC  Gas  Tariff. 
Volume  No.  1.  Texas  Eastern  states  that 
the  existing  tariff  does  not  prohibit  the 
additional  volumes. 

Texas  Eastern  states  that  Decatur  has 
requested  Texas  Eastern  to  install  a  4- 
inch  hot  tap.  and  50  feet  of  4-inch 
appurtenant  piping  (Hot  Tap)  to  be 


located  on  Texas  Eastern's  30-inch  Line 
No.  10  at  approximate  Mile  Post  158.45 
in  Colbert  County,  Alabama.  Texas 
Eastern  states  that  approximate  cost  of 
the  facilities  is  $34,300  and  will  be 
100%  reimbursable  by  Decatur. 

Texas  Eastern  also  states  that  Decatur 
will  cause  to  be  installed  a  4-inch  meter 
station,  consisting  of  a  single  4-inch 
meter  nm,  100  feet  of  4-inch 
interconnecting  piping  which  will 
extend  between  the  Hot  Tap  and 
Decatur's  proposed  meter  station,  and 
electronic  gas  measurement  equipment. 
Texas  Eastern  states  it  will  own,  operate 
and  maintain  the  Hot  Tap  and  electronic 
gas  measurement  equipment,  and 
operate  and  maintain  Decatur's 
proposed  meter  station. 

In  addition,  Texas  Eastern  states  that 
Decatur  will  construct,  own,  operate, 
and  maintain  approximately  37  miles  of 
new  mainline  trunk  high  pressure 
facilities  (Trunk  Facilities),  extending 
from  a  point  near  Courtland,  Alabama, 
to  an  interconnection  with  Termessee 
Gas  Pipeline  Company  near  Barton, 
Alabama.  Texas  Eastern  states  that  its 
proposed  Hot  Tap  facilities  will  be 
connected  to  Decatur's  Trunk  Facilities 
by  Decatur's  100  feet  of  4-inch 
interconnecting  piping. 

Texas  Eastern  states  that  the 
installation  of  the  delivery  point  will 
have  no  effect  on  Texas  Eastern's  peak 
day  or  annual  deliveries.  Texas  Eastern 
submits  that  its  proposal  will  be 
accomplished  vvnthout  detriment  or 
disadvantage  to  Texas  Eastern's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  95-6991  Filed  3-21-95;  8:45  am) 
BILLING  CODE  C717-01-M 


[Docket  No.  RP94-200-002] 

Transcontinentai  Gas  Pipe  Line  Corp.; 
Notice  of  Refund  Report 

March  16,  1995. 

Take  notice  that  on  February  23, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
writh  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  made  pursuant  to  the 
Commission's  Order  On  Rehearing 
dated  February  1,  1995,  in  Docket  No. 
RP94-200-001.  The  report  shows  that 
on  February  15, 1995,  TGPL  refunded 
certain  Producer  Settlement  Payment 
(PSP)  and  Litigant  Producer  Settlement 
Payment  (LPSP)  amounts,  plus  interest 
in  accordance  with  the  February  1 
Order.  The  refunds  total  $620,334.11, 
including  $41,903.47  in  interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  23, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-6992  Filed  3-21-95;  8:45  am) 
BIUING  CODE  6717-01-M 


[Docket  No.  PR95-6-0001 

Utah  Gas  Service  Co.;  Notice  of 
Petition  for  Rate  Approval 

March  16, 1995. 

Take  notice  that  on  February  28.  1995. 
Utah  Gas  Service  Company  (Utah  Gas) 
filed  pursuant  to  section  284.123(b)(2) 
of  the  Conmiission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.18  per 
MMBtu  for  transportation  services 
performed  under  section  311(a)(2)  of  the 
Natural  Gas  PoHcy  Act  of  1978  (NGPA). 

Utah  Gas  states  that  it  is  a  local 
distribution  company  performing 
section  311  service  in  the  State  of  Utah 
under  a  section  284.224  blanket 
certificate  granted  in  Docket  No.  CP86- 
188.  Utah  Gas  proposes  an  effective  date 
of  March  1.995. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 


be  deemod  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  a^ord  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  31.  1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  95-6993  Filed  3-21-95;  8:45  am] 
BILUNG  CODE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5176-4] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  Ohio 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provision  of 
Section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142.  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  that  the  State  of 
Ohio  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  The  Ohio 
Environmental  Protection  Agency 
(OEPA).  has  adopted  drinking  water 
regulations  for  Lead  and  Copper  that 
correspond  to  the  NPDWR  for  Lead  and 
Copper  promulgated  by  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA)  on  June  7. 1991.  (56  FR  26460- 
26564).  The  U.S.  EPA  has  completed  its 
review  of  Ohio's  PWSS  primacy 
program  revision. 

The  U.S.  EPA  has  determined  that  the 
Ohio  rule  meets  the  requirements  of  the 
Federal  rule.  Therefore,  the  U.S.  EPA 
has  determined  that  this  state  program 
revision  is  no  less  stringent  than  the 
corresponding  Federal  regulations,  and 
is  proposing  to  approve  the  OEPA's  rule 
revisions. 

This  proposed  approval  includes  the 
entire  adopted  Ohio  Lead  and  Copper 


Rule,  except  for  the  use  of  Standard 
Method-CU  E  (Bathocuproine)  for 
measuring  copper  leveb  in  finished 
drinking  water.  This  method  is  not  a 
Federally  approved  analytical  method. 
Any  systems  which  monitor  for  copper 
using  this  method  will  be  considered  to 
be  in  vioiaiion  of  copper  monitoring  and 
reporting  requirements. 

All  interested  parties  are  invited  to 
submit  written  comments  on  this 
proposed  determination,  and  may 
request  a  public  hearing  on  or  before 
April  21, 1995.  If  a  pubhc  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  public  hearing  should  be 
addressed  to:  William  Spaulding  (WD- 
17J),  U.S.  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Ohio.  A  notice 
will  be  sent  to  the  person(s)  requesting 
the  hearing  as  well  as  to  the  State  of 
Ohio.  The  hearing  notice  will  include  a 
statement  of  purpose,  information 
regarding  the  time  and  location,  and  the 
address  and  telephone  number  where 
interested  persons  may  obtain  further 
information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  April  22.  1995. 
Please  bring  this  notice  to  the  attention 


of  any  persons  known  by  you  to  have  an 
interest  in  these  determinatioDS. 
All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Ohio  Environmental  Protection  Agency. 
Division  of  Drinking  and  Ground 
Waters,  P.O.  Box  163669, 1800 
WaterMark  Drive,  Columbus,  Ohio 
43216-3669,  State  Docket  Officer  Mr. 
Kirk  Lei&eit,  (614)  644-2752 
Safe  Drinking  Water  Branch,  Drinking 
Water  Section  (WI>-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Spaulding,  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/886-7242. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Signed  this  8th  day  of  March,  1995. 

David  A.  Ullrich. 

Acting  Regional  Administrator.  U.S.  EPA, 
Region  5. 

(FR  Doc.  95-7065  Filed  3-21-95;  8:45  am) 

BILLJMGCOOC 


[OPP-180962;  FRL  4942-3J 

Mancozeb;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture.  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  the  "AppUcant")  for  use  of  the 
pesticide  mancozeb  (CAS  8018-01-7)  to 
control  leaf,  stem  blight  on  ginseng.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  pubUc  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  6. 1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180962,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environm«ital 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2. 
1921  je^erson  Davis  Highway.  i 

Arlington.  VA.  .  t^ 
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Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  pubUc  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMA-POfl  CONTACT:  By 
mail:  Margarita  CoUantes.  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor.  Crystal  Station  I. 
2800  Jefferson  Davis  Highway. 
Arhngton,  VA  22202.  (703)  308-8347;  e- 
mail: 
collantes.margarita@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  mancozeb, 
available  as  Dithane  DF  (EPA  Reg.  No. 
707-180)  from  Rohm  and  Haas  Co..  to 
control  leaf,  stem  blight,  caused  by  the 
fungus  Altemaria  panax  and 
Phytophthora  cactorum,  on  a  maximum 
of  4,167  acres  in  Wisconsin.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant, 
Altemaria  blight  rarely  kills  the  ginseng 
root,  which  is  the  marketed  portion; 
however,  loss  of  the  foliage  results  in 
significant  root  yield  loss  in  a  harvested 
crop,  and  retards  root  growth  and 
overwintering  ability  in  younger  crops. 
Infestations  of  Altemaria  bhght  in  one 
season  greatly  increase  the  potential  for 
epidemics  in  subsequent  seasons,  since 
the  fungus  remains  in  the  infected  plant 
debris.  Altemaria  panax  has  become 
resistant  to  Rovral  SOW,  the  only 
fungicide  carrying  a  section  3  label  for 
use  against  Altemaria  bhght  on  ginseng. 
Rovral  by  itself  is  no  longer  be  effective 


to  control  Altemaris.  Other  fungicides 
are  also  substantially  less  efi^ective  than 
Dithane.  If  not  controlled,  the  disease 
can  be  expected  to  infest  all  of 
Wisconsin's  5.000  acres  of  ginseng. 

Under  the  proposed  exemption  2.0  lbs 
of  product  (1.5  lbs  of  active  ingredient 
(a.i.)]  per  acre  will  be  used  on  4.167 
acres.  A  maximum  of  12  applications  at 
a  minimum  of  7-day  intervals  will  be 
made  by  ground  equipment  using  a 
minimum  of  80  gedlons  of  water  per 
acre.  A  28-day  pre-harvest  interval  will 
be  observed.  Applications  will  be  made 
by  certified  private  or  commercial 
applicators  or  persons  under  their  direct 
supervision.  In  addition,  applicators, 
mixer/loaders,  and  persons  entering 
treated  ginseng  gardens  to  work  must 
wear  chemical-resistant  gloves,  long- 
legged  pants  and  long-sleeved  shirts. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  apphcation 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
subject  to  a  Special  Review,  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
the  pesticide  which  is  or  has  been 
subject  of  the  Special  Review.  (40  CFR 
166.24  (a)(5)l. 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocarbamate  (EBDC)  fungicides 
on  July  17, 1987,  which  includes 
mancozeb.  A  notice  of  final 
determination  was  issued  March  2. 
1992.  The  Agency  took  this  action  based 
on  an  assessment  of  the  risks  from 
exposure  to  ethylenethiourea  (ETU) 
present  in.  or  formed  as  a  result  of 
metabolic  conversion  from,  pesticide 
products  containing  the  active 
ingredient  mancozeb.  ETU.  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabohte  of  all  the  EBDC  pesticides. 
The  Agency  concluded  that  the 
estimated  cumulative  risk  of  10  '  from 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  canceled 
the  following  1 1  food  uses:  apricots, 
carrots,  celery,  collards.  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach, 
succulent  beans  and  turnips.  These 
cancellations  reduce  estimated  Hfetime 
dietary  risk  to  1.6  x  10*  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  44  retained 
uses. 

The  regulations  governing  section  18 
also  require  the  Agency  to  publish  a 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 


application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
[40  CFR  166.24  (a)  (6)).  Exemptions  for 
the  use  of  mancozeb  on  ginseng  have 
been  requested  for  the  past  8  years  (1987 
thru  1994).  Mancozeb  was  granted  for 
use  on  ginseng  in  1991.  1993.  1994. 
Wisconsin  issued  a  crisis  in  1992.  An 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade  and  Consumer  Protection. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  14, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

(PR  Doc.  95-7061  Filed  3-21-95;  8:45  am) 
BILUNG  CODE  6S60-S0-F 

[OPP-180964;  FRL  4942-5] 

Propazine;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA).  .  '- 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Kansas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  propazine  (CAS  139—40-2) 
to  treat  up  to  300,000  acres  of  sorghum 
to  control  various  weeds.  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  6.  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180964."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resourcfe  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  cominent  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway.  Arhngton.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  {7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  308-8417;  e-mail: 
beard.andrea@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agency 
&t>m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  propazine  on 
sorghum  to  control  pigweed. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Sorghum  is  grown  as  a  rotational  crop 
vdth  cotton  and  wheat,  in  order  to 
comply  with  the  soil  conservation 
requirements.  Propazine.  which  was 
formerly  registered  for  use  on  sorghum, 
was  voluntarily  canceled  by  the  former 
Registrant,  who  did  not  wish  to  support 
its  re-registration.  The  Applicant  claims 
that  this  has  left  many  solium  growers 
with  no  pre-emergent  herbicides  that 
will  adequately  control  certain  broadleaf 
weeds,  especially  pigweed.  The 
Applicant  states  that  other  available 
herbicides  have  serious  Umitations  on 
their  use.  making  them  unsuitable  for 
control  of  pigweed  in  sorghum.  The 
Applicant  claims  that  significant 


economic  losses  will  occur  without  the 
availabihty  of  propazine. 

Although  the  original  Registrant  of 
propazine  has  decided  not  to  support 
this  chemical  through  re-registration, 
another  company  has  committed  to 
support  the  data  requirements  for  this 
use.  Propazine  was  once  registered  for 
this  use.  but  has  now  been  voluntarily 
canceled  and  is  therefcM^  considered  to 
be  a  new  chemical. 

The  Applicant  proposes  to  apply 
propazine  at  a  maximum  rate  of  1.2  lbs. 
active  ingredient  (a.i.),  (2.4  pt.  of 
product)  per  acre,  by  ground  or  air,  to 
a  maximum  of  300,000  acres  of 
sorghum,  with  one  application  allowed 
per  crop  growing  season.  Therefore,  use 
under  this  exemption  could  potentially 
amount  to  a  maximum  total  of  360,000 
lbs.  of  active  ingredient  (90,000  gal.  of 
product). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  pubHcation  of  a  notice  of 
receipt  of  an  apphcation  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  pubhc  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Kansas  Department  of  Agriculture. 

List  of  Sub)ects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  14.  1995. 

Stephen  L.  Johnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-7062  Filed  3-21-95;  8:45  am]         ^-  f^otionale  for  Action 
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commercial  paint  strippers  and  other 
interested  parties  to  develop  and  submit 
to  EPA  specific  toxicity  testing 
proposals  for  these  chemicals.  Testing  is 
needed  for  three  dibasic  esters  (DBEs). 
specifically,  dimethyl  adipate.  dimethyl 
glutarate  and  dimethyl  succinate.  The 
EPA,  the  Consumer  Product  Safety 
Commission  and  the  National 
Toxicology  Program  have  consulted  on 
the  need  for  and  nature  of  toxicity 
testing  of  DBEs.  and  the  means  for 
implementing  such  testing. 
DATES:  Written  testing  proposals  must 
be  received  by  May  22, 1995.  EPA  may 
extend  the  deadline  for  receipt  of  testing 
proposals  upon  a  showing  of  good  faith 
efforts  to  develop  testing  proposals  by 
the  initial  deadline. 
ADDRESSES:  Submit  three  copies  of 
WTitten  testing  proposals  to  TSCA 
Docket  Receipts  (7407).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
G-99,  East  Tower.  401  M  St..  SW.. 
Washington,  DC  20460.  Submissions 
should  bear  the  dociunent  control 
number  (OPPTS-42182;  FRL-4943-6). 
The  pubhc  docket  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  the 
Nonconfidential  Information  Center,  Rm 
NE-B607.  at  the  above  address  from  12 
noon  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Wilhs.  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Rm.  E543B,  401  M  St..  SW., 
Washington,  DC  20460.  (202)  554-1404, 
TDD  (202)  554-0551.  For  specific 
information  regarding  this  action  or 
related  activities,  contact  George 
Semeniuk.  Project  Manager.  Chemical 
Testing  and  Information  Branch  (7405). 
Rm  E221B.  401  M  St.,  SW.,  Washington. 
DC  20460.  (202)  260-2134. 

SUPPLEMENTARY  INFORMATION: 
L  Background 


IOPPTS-42182;  FRL-4943-6I 

Certain  Paint  Stripping  Chemicals; 
Solicitation  of  Testing  Proposals  for 
Negotiation  of  TSCA  Section  4 
Enforceable  Consent  Agreements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  invites 
manufacturers  and  processors  of  certain 
chemical  substances  used  in 


Known  as  dibasic  esters  (DBEs). 
dimethyl  adipate  (DMA.  CAS  No.  627- 
93-0).  dimethyl  glutarate  (DMG.  CAS 
No.  1119-40-0)  and  dimethyl  succinate 
(DMS.  CAS  No.  106-65-0)  are 
component  chemicals  of  solvent 
mixtures  used  in  paint  stripping 
formulations  that  are  sold  to  the  general 
public.  Consumers  can  be  significantly 
exposed  to  DBEs  during  use  of  these 
formulations.  This  potential  for 
significant  exposure,  a  reported  adverse 
human  effect — blurred  vision — resulting 
fitsm  the  use  of  DBE-based  paint 
strippers,  and  the  results  of  limited 
toxicity  testing  (rats),  form  the 
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foundation  for  the  Agency's  concern  fbr 

the  potential  health  risk  that  may  be 
posed  to  consumers  by  DBE-based  paint 
strippers.  Upon  hirther  review  of  the 
other  chemicals  being  used  in 
rommerdal  paint  strippers,  the  Agency 
may  determine  that  other  commercial 
paint  stripper  chemicals  in  addition  to 
the  DBEs  may  pose  significant 
exposures  and  possUile  risks  to 
consumers  or  to  other  users.  It  may  then 
seek  additional  testing,  if  necessary,  to 
evaluate  more  fully  that  risk,  in 
conjunction  with,  or  apart  from,  the 
testing  of  the  DBEs. 

EPA's  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  administers  the 
Toxic  Substances  Control  Act  (TSG\) 
and  the  TSCA  section  4  testing  program. 
Under  TSCA  section  4, 15  U.S.C.  2603, 
EPA  may  require  that  chemical 
manufacturers  and  processors  provide 
to  EPA  test  data  that  can  be  used  to 
assess  the  impact  on  human  heahh  and 
the  environment  from  exposure  to  such 
chemicals.  In  addition  lo  imposing 
section  4  testing  requirements  by 
rulemaking,  OPPT  has  developed  an 
Enforceable  Consent  Agreement  (EGA) 
process  for  obtaining  needed  testing 
often  with  less  time  and  resources  and 
more  flexibility  than  under  a  test  rule. 
See  40  CFR  part  790.  On  numerous 
occasions,  chemical  companies  have 
approached  EPA  to  negotiate  EGAs  for 
chemicals  which  are  likely  to  become 
the  subject  of  proposed  test  rules. 

Testing  proposals  for  the  DBEs  should 
cover  all  identified  data  needs  of  the 
substances  in  order  to  be  considered  for 
EGA  negotiation.  If,  afier  receiving 
testing  proposals,  EPA  pursues 
negotiations  for  one  or  more  ECAs 
applicable  to  these  chemicals,  EPA  will, 
through  a  notice  in  the  Federal  Register, 
solicit  requests  by  individuals  to  be 
designated  an  interested  party  to  the 
negotiation{s).  EPA  has  authority  to 
require  testing  for  these  chemical 
substances  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCAU15 
U.S.C.  2601-2692)  and,  if  an  ECA -based 
approach  does  not  prove  viable,  EPA 
would  proceed  with  proposed 
rulemaking  to  require  the  needed 
testing. 

B.  Chemical  Data  Needs 

In  1986,  the  Consumer  Product  Safety 
Commission  (CPSC)  estabhshed  a 
labehng  and  enforcement  poUcy  for 
methylene  chloride,  a  chemical  solvent 
used  in  many  paint  strippers  and 
household  products  and  considered 
hazardous  due  to  its  potential 
carcinogenicity.  Use  of  aisch  products 
often  resulted  in  widespread  and 
significant  consumer  exposure.  Since 
then,  paint  strippers  that  do  not  contain 


methylene  chloride  have  been 
developed  and  marketed  to  consumers 
as  "safe  alternatives"  to  the  methylene 
chloride-based  formulations.  Mixtures, 
or  blends,  of  dibasic  esters  (DBEs)  are 
becoming  an  important  substitute 
solvent  in  alternative  paint  stripp^ 
formulations. 

There  is  Umited  toxicity  information 
available  on  the  individual  DfiEs  and 
the  alternative  paint  stripper 
formulations  that  use  DBEs.  An  adverse 
human  health  effect — blurred  vision — 
has  been  reported  for  a  user  who  used 
DBE'based  paint  strippers  in  a  poorly 
ventilated  setting.  This  response  was 
associated  with  DBE-based  paint 
strippers  that  contained  high 
percentages  of  the  more  volatile  DMG 
and  DMS  and  less  than  20  percent 
DMA. 

A  well-designed  and  executed  battery 
of  tests  was  carried  out  by  the  E.I.  Du 
Pont  de  Nemours  Company  to  evaluate 
the  effects  of  a  mixture  of  DBEs  on 
experimental  animals.  These  tests 
included  a  single-dose  acute  study,  a  2- 
week  subacute  study,  two  separate 
subchronic  studies,  a  reproductive 
toxicity  study  (one-generation),  and  a 
developmental  toxicity  study.  The 
studies  utilized  male  and  female  rats 
that  were  exposed  via  inhalation  of 
vapor  or  vapor  aerosols  of  a  DBE  blend 
that  contained  66  percent  DMG,  17 
percent  DMA  and  17  percent  DMS. 
Among  other  findings,  these  studies 
estabUshed  the  lethal  concentration 
from  a  4-4iour  exposure  to  be 
approximately  4.000  mg/m-^. 
Subchrcnic  inhalation  studies 
demonstrated  that  DBE  could  produce, 
depending  upon  the  exposure 
concentration,  progressive  degeneration 
of  the  nasal  olfactory  epithelium,  a 
dose-dependent  decrease  in  liver 
weight,  a  depression  in  serum  sodium 
levels  and,  at  high  exposure 
concentrations,  a  reduction  in  body 
weight.  In  addition,  studies  of  the 
effects  of  DBE  exposure  on  reproduction 
showed  decreases  in  parental  and  pup 
weight  gain  and  an  increased  incidence 
of  delayed  renal  papilla  development 
One  test  animal  developed  a  tumor 
(meningeal  sarcoma)  on  the  olfactory 
bulb  of  the  brain.  Results  from  the 
developmental  toxicity  study  revealed 
significant  reductions  in  body  weight 
gain  and  food  consumption  for  female 
rats  exposed  at  higher  concentrations 
and  significant  increases  in  percent  of 
litters  having  one  Of  more  malformed 
fetuses.  The  deposition  and  metabolism 
of  DBE  vapors  in  the  upper  respiratory 
tract  of  rats  has  also  been  studied  by 
DuPonf  researchers  and  yielded  insight 
into  understanding  DBE-induced 
degeneration  of  the  olfactory  epithelium 


in  test  animals  and  the  potential  for 
similar  effects  in  humans. 

An  EPA-led  interagency  workgroup 
composed  of  representatives  front  EPA 
and  CPSC  was  formed  in  1993  to:  (1) 
assess  the  human  health  risks  posed  by 
the  myriad  chemical  substances  (or 
"cluster  of  chemicals")  used  in  paint 
stri]>per  formulations  sold  to  consumers 
and  (2)  identify  potential  options  for 
reducing  risk.  CPSC  identified  a  need  to 
develop  tost  data  on  E^IA  that  would 
provide  a  more  complete  toxicity  profde 
that  would  be  used  in  comparing  DMA's 
hazards  to  that  of  methylene  chloride 
and  other  paint  stripping  chemicals.  In 
1994,  CPSC  formally  nominated  DMA  as 
its  1994  priority  chemical  for  federally- 
funded  testing  under  the  National 
To-xicology  Program  (NTP)  and 
described  an  array  of  tests  that  would 
meet  its  needs.  The  testing  that  CPSC 
requested  for  DMA  concerned  the 
following  effects:  oncogenicity  and 
genotoxicity,  sensory  irritation,  toxicity 
following  subchronic  dermal 
administration,  reproductive  and 
developmental  toxicity  in  a  mammalian 
species  other  than  the  rat,  neurotoxicity 
(screening),  and  in  vitro  metabolism/ 
toxicity  using  human  upper  respiratory 
tissue. 

In  December,  1994,  the  Executive 
Committee  of  the  NTP  convened  and 
decided  to  refer  the  bulk  of  the  testing 
requested  by  CPSC  to  EPA  for 
implementation  using  TSCA  testing 
authorities.  This  decision  was  taken 
because  of  the  commercial  significance 
of  DMA.  TSCA's  stated  poHcy  that 
testing  is  the  responsibility  of  industry 
(15  U.S.C.  2601),  and  EPA's  interest  in 
collecting  needed  data  on  the  broader 
class  of  DBEs  currently  used  in  paint 
strippers.  However,  testing  will  be 
conducted  by  NTP  for  each  of  the  three 
DBEs  with  regard  to  genotoxicity  (the 
Salmonella  typhimurium  reverse 
mutation  assay  and  the  in  vivo 
mammaUan  bone  marrow  cytogenetic 
test:  micronucleus  assay). 

The  testing  regime  identified  by  CPSC 
for  DMA  is  comparable  to  that  recently 
undertaken  for  A?-methylpyrrolidone 
under  an  ECA  pubUshed  in  the  Federal 
Register  of  November  23, 1993  (58  FR 
61814).  EPA  beUeves,  however,  that 
testing  that  is  similar,  or 
complenjentary,  to  that  specified  for 
DMA  is  also  needed  for  DMG  and  DMS 
in  order  to  compare  and  contrast  the 
toxicities  of  all  three  chemical 
substances.  When  used  in  paint  stripper 
formulati<»is,  all  three  DBEs  are  usually 
present,  although  their  relative 
proportions  may  vary  among 
commercial  formulations. 

After  consultation,  EPA  aixi  CPSC 
have  agreed  that  the  2-tier  testing 


regime  identified  in  Table  1  below  is 
both  appropriate  and  needed  for  the 
individual  DBEs.  As  a  matter  of  poUcy, 
EPA  believes  testing  of  the  individual 
components  is  preferable  to  testing 
mixtiues  of  the  DBEs,  although  EPA 
would  consider  favorably  a  testing 


regime  for  the  DBEs  that  included 
mixture  testing,  provided  the  individual 
components  were  also  tested.  EPA  also 
invites  the  submission  of  additional 
testing  proposals  (beyond  the  testing 
described  in  the  following  Table  1)  that 
address  inter-species  differences  in 


metabolism,  dosimetry  or  mode  of  toxic 
action  for  use  in  improving  the 
extrapolation  of  DBE-induced  toxicity  in 
animal  experiments  to  adverse  efi'ects 
that  may  occur  in  humans  at  relevant 
exposure  levels. 


Table  l  .—Proposed  Testing  and  Test  Standards  for  Individual  DBEs 


Species 

Exposure  route 

Test 
duration 

Guidelines/notes 

Tier  1  Testing 

1.1  /n  vitro  Gene  mutation  in  mam- 

NA  

NA 

NA 

40  CFR  798.5300. 

malian    cells    (DMA.    DMG    & 

DMS). 

^ 

1.2    BIDS     Reproductive    toxicity 

Mouse 

Inhalation  (or  most  vola- 

45  days  

OECD'  Guideline  (or  SIDS  Testing  No. 
422  "Combined  Repeated  Dose  Toxicity 

Screening  (DMA,  DMG  &  DMS). 

tile  DBE;  dermal  for 

other  two.. 

Study  with  the  ReproductiofVDevel- 
opmental  Toxicity  Screening  Test  1994." 

1.3  Sensory  irritation  (DMA,  DMG 
&  DMS). 

Mouse  

Intialation 

NA 

ASTM  E981-84  standard  test  method. 

Tier  2  Testingz 

2.1   Two   generation   reproductive 

Mouse  or  rat 

To  be  selected  based  on 

2  generation 

40  CFR  798.4700.  as  proposed  for  revision 

study  (DMA,  DMG  or  DMS). 

Tier  1  results.. 

(59  FR  42272,  August  17.  1994). 

2.2       Subchronic       neurotoxicity 

Rat 

To  be  selected  based  on 

90  days  

1991  Neurotoxicity  Testing  Guidelines.  Un- 

(DMA. DMG  or  DMS). 

Tier  1  results.. 

less  2-generation  reproductive  study  is 
run  using  the  rat.  this  testing  will  require 
a  second  90-day  study. 

2.3   Developmental  toxicity   study 

2  species: 

To  be  selected  based  on 

NA  

40  CFR  798.4900.  as  proposed  for  revision 

(DMA,  DMG  or  DMS). 

mouse  or  rat. 
and  rabbH. 

Tier  1  results.. 

(59  FR  42272.  August  17.  1994). 

2.4    Oncogenicity    studies    (DMA, 

Mouse  and  rat  ... 

To  be  selected  based  on 

2  years  * 

40  CFR  798.3300 

DMG  or  DMS). 

Tier  1  results.. 

^  Organization  of  Economic  Cooperation  and  Development,  Paris,  France. 

2 Tier  2  testing  will  be  done  on  one  of  the  three  DBEs  selected  on  the  basis  of  available  toxicity  data  and  exposure  potential,  as  appropriate. 


II.  Public  Docket 

EPA  has  established  a  docket  for  this 
action  (docket  control  number  OPPTS- 
42182;  FRL-^943-6).  The  docket 
contains  basic  information  considered 
by  EPA  in  developing  this  action  and 
includes: 

1.  Letter  from  Marilyn  L.  Wind,  Ph.D., 
Director  of  Poison  Prevention  and 
Scientific  Coordination,  Consumer 
Product  Safety  Commission  to  Dr.  Errol 
Zeiger,  National  Toxicology  Program, 
National  Institute  for  Environmental 
Health  Sciences,  January  31,  1994. 
(Copies  of  unpublished  material  cited  in 
the  letter  are  included  in  the  docket. 
Within  15  days  of  publication  of  this 
notice,  the  Agency  expects  to  add  the 
published  material  cited  in  the  letter  to 
the  docket.) 

2.  1991  Neurotoxicology  Testing 
Guidelines. 

3.  OPPTS  Health  Effects  Test 
Guidelines  for  reproductive  and  fertility 
effects  (OPPTS  870.3800). 

4.  OPPTS  Health  Effects  Test 
Guidelines  for  developmental  toxicity 
(OPPTS  870.3700). 


EPA  will  supplement  the  docket  with 
additional  information  as  it  is  received. 

A  public  version  of  this  docket  is 
available  in  the  TSCA  Non-confidential 
Information  Center  (NCIC)  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  NCIC  is 
located  in  Rm  NE-B607,  Mail  Code 
7407,  401  M  St.,  SW.,  Washington,  DC 
20460.  Written  requests  for  copies  of 
documents  contained  in  this  docket  may 
be  sent  to  the  above  address  or  faxed  to 
(202)  260-9555. 

Authority:  15  U.S.C.  2603. 

Dated:  March  16. 1995. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  95-7060  Filed  3-21-95:  8:45  am] 

BILUtiKj  CODE  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Petitions  For  Reconsideration  Of 
Action  In  Rulemaking  Proceeding; 
Correction 

A  Public  Notice  dated  March  7, 1995. 
DA  95-439,  in  the  proceeding  below 
inadvertently  failed  to  list  both 
petitioners  and  is,  therefore,  superseded 
by  this  Public  Notice.  These  petitions 
for  reconsideration  have  been  filed  in 
the  Commission  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in  the 
Reference  Room,  1250  23rd  Street, 
N.W.,  Plaza  Level,  Washington.  DC.  or 
may  be  purchased  from  the 
Commission's  copy  contractor  ITS,  Inc. 
(202)  857-3800.  Opposition  to  both  of 
the  petitions  listed  below  must  be  filed 
on  or  before  April  6, 1995.  of  the  date 
of  public  notice  of  these  petitions  in  the 
Federal  Register.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
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within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

For  further  information  contact 
Michelle  M.  Carey,  Common  Canier 
Bureau,  at  (202)  418-0960. 

Subject: 

In  the  Matter  of  Authority  to  Issue 

Subpoenas  (FCC  94-319) 
FilMlBy: 
Mark  J.  Golden,  Vice  President  of  the 

Personal  Communications  Industry 

Association  on  01-26-95 
Gregory  Widney,  Senior  Vice 

President  of  ICORE  on  01-26-95 

Federal  Communications  Commission. 

WilliuB  F.  Catrni, 

Acting  Secretary. 

|FR  Doc  95-7016  Filed  3-21-95;  8:45  am) 

BILLING  CODE  S712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

tFEMA-104e-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  California 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 
Cahfomia.  (FEMA-1046-DR),  dated 
March  12, 199S.  and  related 
determinations. 

EFFECTIVE  DATE:  March  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergencv  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia  dated  March  12, 1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  12. 1995: 

El  Dorado.  Mariposa.  Modoc,  Mono, 
Ncwsda.  Shasta,  Siskiyou.  Trinity  and 
Tuolumne  Counties  far  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Ffldaral  Domestic  Assistance  No. 
83.516.  Disastar  Assistance.) 
Rickani  W.  Kriim, 

Associate  Director.  Bespotae  aad  Becovery 
Directorate. 

|FR  Doc  9S-7036  Filed  3-21-9S;  8:45  mbI 
BiLLMG  COM  fne-ta-a 


FEDERAL  RESERVE  SYSTEM 

James  Richard  Judd;  Change  in  Banli 
Control  Notice 

Acquisition  of  Shares  of  Banlcs  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspectiMi  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  5, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  James  Richard  Judd,  Stevens  Point, 
Wisconsin;  to  acquire  45.6  percent  of 
the  voting  shares  of  Rudolph 
Bancshares,  Inc.,  Rudolph,  Wisconsin, 
and  thereby  indirectly  acquire  Farmers 
&  Merchants  Bank,  Rudolph,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  16, 1995. 
Jennifier  ).  lohnson. 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc  95-7011  Filed  3-21-95;  8:45  am) 

BILUNG  CODE  6210-01-F 


PSB  Mutual  Holding  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holduig 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  14, 
1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsvlvania  19105: 

1.  PSB  Mutual  Holding  Company, 
Philadelphia,  Permsylvania;  to  become  a 
bank  holding  company  by  acquiring 
53.5  percent  of  the  voting  shares  of 
Pennsylvania  Savings  Bank, 
Philadelphia,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  BancFirst  Ohio  Corp.,  Zanesville, 
Ohio;  to  merge  with  Bellbrook  Bancorp, 
Inc.,  Bellbrook,  Ohio,  and  thereby 
indirectly  acquire  Bellbrook  Commimity 
Bank,  Bellbrook,  Ohio. 

2.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Peoples  Bank  and  Trust 
Company,  Sunman,  Indiana. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  FirstBancorp,  Inc.,  Marathon, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Gulf  Coast  National 
Bank,  Naples,  Florida,  a  de  novo  bank. 

D.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Sword  Limited  Partnership  1994, 
Horicon,  Wisconsin;  to  beanne  a  bank 
holding  ccnnpany  by  acquiring  an 
additicHial  46.80  percent,  for  a  total  of 
51.90  percent  of  the  nonvoting  shares, 
representing  more  than  25  percent  of  the 
equity,  of  Sword  Financial  Corporation, 
Horicon,  Wisconsin,  and  thereby 
indirectly  acquire  Horicon  State  Bank, 
Horicon,  Wisconsin. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Blumberg  Family  Partnership,  LP. 
Seguin,  Texas;  to  become  a  bank 
holding  company  by  acquiring  16 
percent  of  the  voting  shares  of  Seguin 
State  Bank  &  Trust  Company,  Seguin, 
Texas. 


2.  Blumberg  Bank,  LP.  Seguin.  Texas; 
to  become  a  bank  holding  company  by 
acquiring  48  percent  of  the  voting  shares 
of  Seguin  State  Bank  k  Tn»t  Company, 
Seguin,  Texas. 

Board  ofGovemors  of  die  Federal  Reserve 
System,  March  18, 1995. 

Jeimifar ).  Jeineeii, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  95-7012  Filed  3-21-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famtties 

Agency  Information  CoBedfon  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Administration  iicnr 
Children  and  Families  (ACF)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  the 
continued  use  of  an  information 
collection  tided;  ACF-231-Aid  To 
FamiUes  With  Dependent  Children 
Financial  Rep<Bl;  Expeoditures  and 
Estimates. 

Addresses:  Copies  of  the  request  for 
approval  may  be  obtained  from  Robert 
A.  Sargis  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  690-7275. 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  puhUcation.  Written 
comments  and  recommendations  for  the 
proposed  information  should  be  sent 
direcUy  to  the  following;  Wendy  Taylor, 
Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  aiui 
Budget,  Docket  Library,  Room  10102, 
725  17th  Street,  N.W.,  Washington,  D.C 
20503,  (202)  395-7316. 

Infbrmatioa  on  Document 

Title:  ACF— 231  AID  TO  FAMILIES 
WITH  DEPENDENT  CHILDREN 
FINANQAL  REPORT 

OMB  No..  0970-0032 

Description:  The  information  collected 
is  required  by  the  Social  Security  Act 
to  collect  program  and  financial  data 
imder  the  AFDC  program  The  State 
agency  provides  a  quarterly  estimate 
of  the  total  amount  aad  the  Federal 
share  of  expenditures  to  be  made  in 
administering  the  AFDC  |>rograms. 

Respondents:  State  governments 

Annual  Number  of  Respondents:  54 
sites 

Number  of  responses  per  respondent  6 

Total  annual  responses:  324  sites 

Hours  per  response:  3.5 


Total  Burden  Hours  1,134 

Dated;  March  16, 1«95. 
Roberta  Katioii, 

Acting  Director,  Office  oflnformation 
Resource  Management. 
|FR  Doc.  95-7055  FJed  3-2t-95;  8:45  ami 
BlUJNa  COOE  41«4-»1-M 

Centers  for  IMseaae  Control  and 
Prov^fTwOft  (wDC/ 

The  Nationai  Canter  for  Envlrenmentai 
Health  (NCEH)  of  tha  CMitars  for 
Disease  Contool  and  Prevention  (CDC) 
Will  Convene  ttie  Folk>wing  UmUng 
Sponsored  by  the  Dhdsion  of 
Environmental  Health  Lalx>ratory 
Sciences 

Name:  Development  of  Innovative 
Technology  fbr  Measurement  of  Lead  in 
Blood:  Meeting  of  Grant  Recipients  and 
Cooperative  Research  and  Development 
Agreement  (CRADA)  Partners. 

Time  and  date:  8:30  a.m.-ll  aon..  May  20, 
1995. 

Place:  Terrace  Garden  Inn-Buckhead.  3405 
Lenox  Road,  NE,  Atlanta,  Georgia  3(J326. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  The  primary  purpose  of  this 
meeting  is  to  brief  the  grantees  and  CDC'a 
CRADA  partners  about  COC  expectations  for 
the  grant  and  CRADA  program,  to  encourage 
collaboration  among  grantees  and  CRADA 
partners  and  to  review  progress  toward  the 
objectives  of  the  ptrogram. 

Matters  to  be  discussed:  Topics  to  be 
discussed  include  objectives  of  the  CDC  grant 
and  CRADA  program  fbr  the  development  of 
innovative  technology  fbr  the  measurement 
of  lead  in  blood,  impact  of  the  Qinical 
Laboratory  Improvement  Act  on  the 
technology,  and  an  overview  of  each  grantee 
and  CRADA  organization. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Robert  L.  Jones,  Ph.D.,  Supervisory  Research 
Chemist,  Nutritional  Biochemistry  Branch, 
Division  of  Environmental  Health  Laboratory 
Sciences,  (Fl8),  NCEH,  CDC,  4770  Bufbrd 
Highway,  NE.  Chamblee,  Georgia  30341- 
3724,  telephone  404/488-7991. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 
than  May  10,  1995.  Persons  wishing  to  make 
oral  comments  at  the  meeting  should  notify 
the  contact  person  in  writing  or  by  telephone 
no  later  than  May  10, 1995.  All  requests  to 
make  oral  comments  should  contain  the 
name,  address,  telephone  number,  and 
organizational  affiliation  of  the  presenter. 
Depending  on  the  tin>»  available  and  the 
number  of  requests  to  make  oral  comments, 
it  may  be  necessary  to  limit  the  time  of  each 
presenter. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc  95-6997  Filed  3-21-95;  8:45  am) 

BILL0IO  CODE  410-ta-M 


Food  and  Drag  Administration 

Advisory  Commtttaes,  Mettcs  of 
Meetings 

AGENCY:  Food  and  Drug  Administiation, 

HHS. 

ACTKM:  Notice. 

SUMMAMY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  fbr  the 
meetings  and  methods  by  which 
interested  persons  may  participete  in 
open  public  hearings  before  FDA's 
advis(M^  committees. 

FDA  has  established  an  Advisory 
Conraiittee  hdbrmation  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  cxurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  comnnttee 
hoUine,  which  will  disseminate  curreirt 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741— 
813a  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  pubfic  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  niunber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings^are  announced: 

Drug  Abuse  Advisory  Committee 

Date,  time,  and  place.  April  8  and  7, 
1995,  8  a.m.,  Parklawn  Bldg.,  conference 
rooms  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  debberations,  April  S, 
1995,  8  a.m.  to  5  p.m.;  open  public 
hearing,  April  7, 1995,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  4  p.m.;  Stephen  P.  Polhtt,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Drug  Abuse 
Advisory  Committee,  code  12535. 

General  function  of  the  committee. 
The  committee  advises  on  the  scientific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safery. 
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efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  23, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
dTguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  On 
April  6. 1995,  the  committee  will  review 
trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications  (IND's).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Open  committee  discussion.  On  April 
7, 1995,  the  committee  will  discuss  the 
1995  Institute  of  Medicine  Report  on  the 
Development  of  Medications  for  the 
Treatment  of  Opiate  and  Cocaine 
Addiction. 

Biological  Response  Modifiers 
Advisory  Committee 

Date,  time,  and  place.  April  10  and 
11, 1995,  8  a.m.,  Parklawn  Bldg., 
conference  rooms  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  April  10. 1995.  8 
a.m.  to  8:30  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  8:30  a.m.  to 
5:30  p.m.;  open  public  hearing.  April 
11, 1995,  8  a.m.  to  8:30  a.m..  unless 
pubUc  participation  does  not  last  that 
long;  open  committee  discussion,  8:30 
a.m.  to  1  p.m.;  closed  committee 
dehberations.  1  p.m.  to  5  p.m.;  William 
Frees  or  Pearline  Muckelvene,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-21).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-  827-0314,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301^43- 
0572  in  the  Washington,  IX!  area). 
Biological  Response  Modifiers  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
•  esponse  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  vi*^ws,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  3, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  April 
10, 1995,  the  committee  will  discuss:  (1) 
Product  license  application  supplement, 
reference  number  94-0381,  for  Roferon 
A  (Interferon-alpha-2a)  Hofhnan  La 
Roche  Inc.,  for  treatment  of  chronic 
phase,  Philadelphia  chromosome 
positive  chronic  myelogenous  leukemia; 
and  (2)  product  license  application 
supplements  94-0291  and  93-0287,  for 
Sargramostim  (GM-CSF),  Immunex 
Corp.,  for  acceleration  of  neutrophil 
recovery  following  chemotherapy  in 
acute  nonlymphoblastic  leukemia  and 
for  chemotherapy-induced  neutropenia 
(this  discussion  will  continue  on  the 
following  morning).  On  the  morning  of 
April  11,  1995,  the  committee  will  also 
discuss  perspectives  on 
xenotransplantation.  In  the  afternoon, 
the  committee  will  discuss  the 
intramural  scientific  program  of  the 
Laboratory  of  Bone  M?rrow  Growth 
Factors  and  research  programs  of 
individuals  in  the  Division  of 
Hematologic  Products  and  Division  of 
Cytokine  Biology. 

Closed  committee  deliberations.  On 
April  11, 1995,  the  committee  will 
discuss  the  intramural  scientific 
program.  This  portion  of  the  meeting 
will  be  closed  to  prevent  disclosure  of 
personal  information  concerning 
individuals  associated  with  the  research 
program,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)). 

Gastroenterology  and  Urology  Devices 
Panel  of  ttie  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  April  21, 1995, 
8  a.m..  Corporate  Bldg.,  Main 
Conference  Room,  9200  Corporate  Blvd., 
Rockville,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 


be  confirmed  at  the  group  rate  based  on 
availability. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  9 
a.m.  to  5  p.m.;  closed  committee 
deliberations.  5  p.m.  to  6  p.m.;  Mary  J. 
Cornelius.  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194.  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301^43-0572  in  the 
Washington.  DC  area)  Gastroenterology 
and  Urology  Devices  Panel,  code  12523. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  noti  fy  the 
contact  person  before  April  14, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed      ■ 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues  " 
related  to  two  premarket  approval 
applications  for  devices  intended  for  the 
extracorporeal  removal  of  low-density 
lipoprotein  (LDL)  to  lower  LDL 
cholesterol  in  patients  with  familial 
hypercholesterolemia. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  medical  devices.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(cK4)). 

Obstetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  April  24, 1995. 
8:30  a.m..  Corporate  Bldg.,  Main 
Conference  Room,  9200  Corporate  Blvd., 
Rockville,  MD.  A  Umited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Center.  9751 
Washingtonian  Blvd..  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 


be  confinned  at  the  group  rate  based  oh 
availabihty. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a  jn.  to  9.30 
a.m.,  luiJess  pubUc  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  2  p.m.;  closed 
committee  deliberations,  2  p.m.  to  4 
p.m.;  Cdin  M  Pollard,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drag  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20830,  301-594-1180,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Obstetrics  and 
Gynecolocy  Devices  Panel,  code  12524. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  10, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
regarding  home  uterine  activity 
monitors  (HUAM's),  in  light  of  new 
published  inSormation  on  HUAM's. 

Closed  committee  deiiberations.  The 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  various  medical  devices  used 
Jn  obstetrics  and  gynecology  tluit  are 
currently  being  evaluated  by  FDA.  This 
portion  of  the  meeting  wUl  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c){4)).' 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
dehberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long  It  is  emphasized. 


however,  that  the  1  hour  time  Umit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubUc  administrative  proceedings, 
including  hearings  before  pubUc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
Umitations,  to  videotape.  Elm,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubUshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  jxation  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  ^tending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5500 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  approximately  15 
v.fcrking  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  tias  determined  for 
the  reasons  stated  that  those  portions  of 


the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  dted  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  dosed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  tha^  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  Likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  dosed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commerdal  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  record?, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  pubfic; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FAC\, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  nnt 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
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FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  March  16. 1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc  95-7078  Filed  3-21-95;  8:45  am] 

BtLUNQ  COOE  4160-01-F 

Social  Security  Administration 

National  Commission  on  Childhood 
Disability 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  the 
fourth  meeting  of  the  National 
Commission  on  Childhood  Disability 
(the  Commission). 

DATES:  Monday.  March  27. 1995.  9  a.m. 
to  12  p.m.  and  1  p.m.  to  5  p.m.     . 
ADDRESSES:  Penn  Tower  Hotel.  Salons 
A,  B,  and  C,  Univtersity  of  Pennsylvania 
Campus.  Civic  Center  Boulevard  at  34th 
Street,  Philadelphia,  Pennsylvania 
19104-4385.  Telephone:  215-387-8333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Fuitz,  Commission  Staff  Director, 
(202) 272-2228. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  National  Commission  on 
Childhood  Disabihty  was  established  by 
Congress  to  assess  the  Social  Security 
Administration's  eligibility  criteria  for 
Supplemental  Security  Income  (SSI) 
childhood  disability  benefits  and  to 
consider  alternative  criteria.  The 
Commission  is  chaired  by  the  Honorable 
Jim  Slattery  and  consists  of  14  members. 

II.  Agenda 

At  this  meeting,  the  Commission  will: 

•  Hear  testimony  from  experts  in 
emotional  and  learning  disorders; 

•  Conduct  general  policy  discussion; 
and 

•  Receive  public  testimony  from  SSI 
recipients  and  others  concerned  about 
the  SSI  program. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available.  Public 
officials,  representatives  of  professional 
and  advocacy  organizations,  concerned 
citizens,  and  Social  Security  and  SSI 
recipients  may  sign-up  at  the  meeting 
site  to  address  the  Commission  for  not 
longer  than  Hve  minutes  each.  Such 


public  testimony  will  be  received  from 
3  p.m.  to  4:30  p.m. 

Interpreter  services  will  be  available 
for  persons  with  hearing  impairments.  A 
transcript  of  the  meeting  will  be 
available  at  an  at-cost  basis.  Transcripts 
may  be  ordered  from  the  information 
contact  shown  above.  The  transcript 
will  become  part  of  the  record  of  these 
meetings. 

Dated:  March  16. 1995. 

Ron  Sribnik, 

Social  Security  Administration  Regulations 
Officer. 

[FR  Doc.  95-7090  Filed  3-21-95;  8:45  am] 

BILUNC  COOE  4190-39-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-95-3900;  FR-3856-N-02] 

Notice  of  Sutimission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  coimnents  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  by  not  later  than  April  21, 
1995.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Sputhwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority 

Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  February  24. 1995. 
David  S.  Grisly, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Inclusion  of  Holocaust 
Reparation  Payments  in  Family  Income 
for  Assisted  Housing  Programs: 
Notification  of  Affected  Individuals 
(FR-3856). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Law  103-286  dated  August  1, 
1994.  provides  for  possible  refunds  of 
housing  assistance  to  individuals  who 
have  received  payments  because  of  their 
status  as  victims  of  Nazi  persecution. 
Section  1(e)  of  the  Public  Law  also 
purports  to  provide  retroactive  relief  for 
those  persons  whose  rents  were 
increased  by  reason  of  counting 
reparation  payments  from  February  1, 
1993  through  April  30, 1993. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 


Reporting  Burden 


Number  of 
Respondents 


Frequency  of 
Response 


Hours  per 
Response 


Burden 
Hours 


Notification 


400 


1.5 


600 


Tofa7  Estimated  Burden  Hours:  600. 

Status:  New. 

Contact:  Barbara  D.  Hunter.  HUD. 
(202)  708-3944;  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

Dated:  February  24. 1995. 
(FR  Doc.  95-7038  Filed  3-21-95;  8:45  am) 

BiLUNO  COOe  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Silvio  Conte  National  Fish  and  Wildlife 
Refuge  Advisory  Committee  Meeting 

agency:  Fish  and  Wildlife,  hiterior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Section  10(a)(2)  of 
The  Federal  Advisory  Conmiittee  Act. 
this  notice  announces  a  meeting  of  the 
Silvio  Conte  National  Fish  and  Wildlife 
Refuge  Advisory  Committee  established 
under  the  authority  of  The  Silvio  O. 
Conte  National  Fish  and  WildUfe  Refuge 
Act. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  or  may  file 
written  statements  for  consideration. 
Summary  minutes  of  meeting  will  be 
maintained  in  the  office  of  the 
Coordinator  for  the  Silvio  Conte 
National  Fish  and  Wildlife  Refuge 
Advisory  Committee  at  38  Avenue  A. 
Turners  Falls,  MA  01376,  and  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:30—4:00) 
Monday  through  Friday  within  30  days 
following  the  meeting.  Personal  copies 
may  be  purchased  for  the  cost  of 
duplication. 

DATES:  The  Silvio  Conte  National  Fish 
and  Wildhfe  Refuge  Advisory 
Committee  will  meet  from  10:00  a.m.  to 
2:00  p.m.  on  Wednesday,  April  19, 
1995. 

PLACE:  The  meeting  will  be  held  at  the 
Fish  and  Wildhfe  Service's  Northeast 
Regional  Office,  300  Westgate  Center 
Drive,  Hadley.  Massachusetts. 
TOPICS  FOR  DISCUSSION:  Conmiittee 
members  will  discuss  outreach  for  the 
public  conmient  period  which  follows 
publication  of  the  draft  Environmental 
Impact  Statement.  They  will  also 
discuss  strategies  for  outreach  and 
environmental  education. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  individuals  may 
contact  Committee  Coordinator 
Lawrrence  Bandolin  at  413-863-0209. 

Dated:  March  16. 1995. 
Ronald  E.  Lambertson, 

Regional  Director,  Region  5,  Fish  and  Wildlife 
Service. 

IFR  Doc.  95-7166  Filed  3-21-95;  8:45  am] 
BILUNG  COOE  4310-S&-M 


Notice  of  Receipt  of  Applications  for 
Permit 

The  following  apphcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Lincoln  Park  Zoological 
Gardens,  Chicago,  IL,  PRT-793611 

The  applicant  requests  a  permit  to 
export  one  pair  of  captive-bom  South 
American  tapirs  {Tapirus  terrestris]  to 
the  Emperor  Valley  Zoo,  Trinidad,  to 
enhance  the  survival  of  the  species 
through  conservation  education. 

Applicant:  Fort  Worth  Zoological  Park. 
Fort  Worth,  TX.  PRT-799689 

The  apphcant  requests  a  permit  to 
import  two  pair  captive-bom  black  lion 
tamarins  [Leontopithecus  chrysopygus) 
from  Centre  de  Primatologia  do  Rio  de 
Janerio.  Brazil,  to  enhance  the 
propagation  and  survival  of  the  species 
through  captive  breeding. 

Applicant:  International  Wildlife 
Veterinary  Services,  Fair  Oaks.  CA. 
PRT-798407 

The  applicant  requests  a  permit  to 
export  serum  samples  taken  fix)m 
captive-held  and  captive  bom  black 
rhinoceros  [Diceros  bicomis)  to  enhance 
the  survival  of  the  species  through 
scientific  research. 

Applicant:  Tiger's  Eye  Productions.  Inc.. 
Oviedo.  FL.  PRT-759943 

The  applicant  requests  a  permit  to 
export  and  reimport  two  male  and  one 
female  tiger  [Panthera  tigris),  three  male 
and  two  female  leopard  (Panthera 
pardus),  and  one  male  ring-tailed  lemur 
{Lemur  catta)  to  enhance  the  survival  of 


the  species  through  conservation 
education. 

Applicant:  Fort  Worth  Zoological  Park, 
Fort  Worth.  TX,  PRT-798968 

The  apphcant  requests  an  amendment 
to  an  apphcation  for  a  permit  to  import 
one  male  and  one  female  Asian  elephant 
[Elephas  maximus)  ftx)m  African  Lion 
Safari,  Cambridge.  Ontario,  Canada,  for 
the  purpose  of  enhancement  and 
survival  of  the  species  through  captive- 
breeding  and  conservation  education. 
The  original  request  was  published  in 
the  Federal  Register,  Vol.  60,  No.  36, 
page  10106  on  February  23, 1995. 

Applicant;  International  Animal 
Exchange,  Femdale.  MI.  PRT-800037 

The  applicant  requests  a  permit  to 
export  one  captive-bom  male  parma 
wallaby  {Macropus  parma)  to  the  Seoul 
Grand  Park  Zoo.  Seoul.  Korea,  to 
enhance  the  propagation  and  survival  of 
the  species  through  captive  breeding 
and  conservation  education. 

Applicant:  National  Zoological  Park. 
Washington  DC,  PRT-700322 

The  apphcant  request  a  permit  to 
import  blood,  hair,  tissue  samples,  and 
whole  carcasses  of  captive  bom  and 
vdld-caught  specimens  of  Golden  lion 
tamarin  [Leontopithecus  rosalia)  to 
enhance  the  survival  of  the  species 
through  scientific  research. 

Applicant:  National  Zoological  Park, 
Washington  DC.  PRT-732974 

The  applicant  request  a  permit  to 
import  blood,  semen,  skin  hair,  tissue 
samples,  temporal  gland  secretions,  and 
molar  teeth  of  Asian  elephants  [Elephas 
maximus)  bom  in  captivity  or  in  the 
wild  to  enhance  the  survival  of  the 
species  through  scientific  research. 

Apphcant:  Southwest  Foundation  For 
Biomedical  Research,  San  Antonio,  TX, 
PRT-799528 

The  applicant  request  a  permit  to 
import  serum  samples  bom  41  captive 
bom  Lion-tailed  macaques  [Macaca 
silenus),  to  enhance  the  survival  of  the 
species  through  scientific  research. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  apphcation(s)  was/were 
submitted  to  satisfy  requirements  of  die 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
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the  regulations  governing  marine 
maounals  (50  CFR  18). 

Applicant:  The  Seattle  Aquarium, 
Seattle,  WA,  PRT-799991 

Type  of  Permit:  Import  for  public 
display 

Name  and  Number  of  Animals: 
Northern  sea  otter  (Enhydra  lutris 
lutris),  1 

Summary  of  Activity  to  be 
Authorized:  Applicant  requests  a  permit 
to  import  one  female  sea  otter  for  pubUc 
display.  The  animal  was  taken  as  a 
beached  and  stranded  pup  as  a  result  of 
the  1969  Exxon  Valder  oil  spill,  deemed 
non-releasable,  and  subsequently 
transferred  to  the  Vancouver  Aquarium 
for  public  display. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Vancouver 
Aquarium.  British  Columbia,  Canada. 

Period  of  Activity:  Period  in  which  to 
import  is  1  year  Concurrent  v«th  the 
publication  of  this  notice  in  the  Federal 
Register,  the  OfRce  of  Management 
Authority  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  ArHngton. 


Virginia  22203.  Kione:  (703/358-2104); 
FAX;  (703/358-2281). 

DatBd:  March  17. 1995. 
Carolina  Andgrton, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
[PR  Doc.  95-7076  Filed  3-21-95:  8:45  am) 
BILUNO  CODE  OlO-M-f 


Notice  of  Receipt  of  Applications  for 
Approval 

The  following  applicants  have 
appUed  for  approval  to  conduct  certain 
activities  widi  birds  that  are  protected 
in  accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c}. 

Applicant  Dan  L.  Pike,  Edmonds, 
WA.  The  applicant  wishes  to  amend  his 
approved  cooperative  breeding  program 
to  include  two  additional  subspecies  of 
peregrine  falcon:  I^alco  peregrinus 
babyionicus,  and  Falco  peregrinus 
peregrinator.  Tvro  private  individuals 
will  be  an  actively  participating  in  this 
program.  The  Washington  Falconers 
Association  maintains  responsibility  for 
the  oversight  of  the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  420C,  Arlington,  Virginia  22203 
and  must  be  received  by  the  EMrector 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requiremeitts  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  writterf  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 

Land  Sale  Matrix 


Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  440i  North 
Fairfax  Drive,  Room  420C,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  March  15, 1995. 
Carol  Lee  Carson, 

Acting  Chief.  Branch  of  Opetations,  Office 

of  Management  Authority. 

IFR  Doc  95-7077  Filed  3-21-95:  8:45  ami 

BiLUNQ  CODE  4S10-66-P 


Bureau  of  Land  Management 

[UT-080-1 430-01;  UTU-71261] 

Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action,  Serial 
Number  UTU-71261;  Modified 
Competitive  Sale  of  Public  Lands 
located  in  Uintah  County,  Utah. 

summary:  The  pubUc  lands  described 
below  on  the  table  entitled  Land  Sale 
Matrix  have  been  examined  and  found 
suitable  for  disposal  pursuant  to 
Sections  203  and  209  of  the  Act  of 
October  21, 1976  (90  Stat.  2750-51;  43 
U.S.C  1713  and  90  Stat.  2757-58;  43 
U.S.C.  1719.  respectively)  at  not  less 
than  appraised  market  value. 

The  purpose  of  the  proposed  sale  is  to 
dispose  of  parcels  of  public  land  that 
have  been  committed  to  either  single 
purpose  use  or  are  too  scattered  and 
isolated  for  effective  federal 
management  by  the  BLM  or  any  other 
federal  agency.  The  proposed  sale  is 
consistent  with  the  BLM's  Book  Cliffs 
and  Diamond  Mountain  Resource 
Management  Plans  and  amendments 
thereto  and  the  public  interest  will  be 
served  by  offering  these  parcels  of 
public  land  for  sale. 


Land  Sale  Matrix— Continued 


Parcel  No. 

Serial 
No. 

utu 

Legal  description 

'3rd  party  rights  and 
Federal  reservations 

Acres 

Minimum 
acceptable 

tMJ 

Legai 
access 

1  

73550 

T.  1  N..  R.  23  E „ 

Sec.  1:SEV4NWV4. 

C-1  

40.00 

$6,000.00 

Na 

2 

73551 

T.  1  N.,  R.  23  E .    

Sec.  1:SWy4SWV4. 

C-1  

40.00 

5.000.00 

No. 

3 

73.55? 

T.  1  N.,  R.  23  E 

C-1  

39.75 

3,975.00 

No. 

Sec.  12:  Lot  4. 

4  „.     .._ 

73553 

T.  1  N.,  R.  24  E 

C-1  

40.00 

5,600.00 

No. 

Sec.  6:  Lot  1. 

5  ..- „ 

73554 

T.  1  N.,  R.  24  E 

Sec.  7;  SEV4NEV4.  - 

C-1  „. 

40.00 

5,600.00 

No.' 

8 - „.- 

73555 

T.  1  S.,  R.  24  E - 

Sec.  35:  SE'ASE'A. 

A-1;C-1  

40.00 

10,000.00 

No. 

^ 

73556 

T.  2  S..  R.  24  E ™ „.... 

Sea  4:  SE'ANW'A,  NE'ASWA. 

C-1 „.. 

80.00 

12.000.00 

No. 

8 

73S57 

T.  3  S.,  R.  19  £ 

B-1;  G-1 

1250 

2.190.00 

No. 

9  .. 
10 


11 

12 
13 
14 

15 
16 

17  , 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  .. 

27  .. 

28.. 

29  .. 

30  .. 

31  .. 

32  .. 

33  .. 
34.. 
35.. 
36  .. 


Parcel  No. 


Serial 
No. 
UTU 


73558 
73559 


73560 

73561 
73562 
73563 

73564 
73565 
73566 
73567 

73568 
73569 
73570 
73571 
73572 
73573 

73574 
73575 
73576 

73577 
73578 

73579 
73580 
73581 
73582 
73583 
73584 
73585 


Legal  description 


Sec.  7:  SWANWANE^ASE-A, 

SW'ANE'ASE'A. 

T.  3  S..  R.  19  E 

Sec.  9:  SW'ASW'A. 

T.  3  S.,  R.  19  E 

Sec.   12:  S'/feNW'A,  N^/^SW'A,  E'-^SE'ASW'A^ 

NW'ASE'ASW'A,  E'>feSWV4SE'ASWV4, 

NWy4SWV4SEV4SWy4,  S'/tSE'A. 
Sec.  13:  NEV4NEy4.  N'/iNWy4NEy4, 

NEy4Swy4Nwy4NEy4.    N'/^SEy4Nwy4NEy4 
SEy4SEy4Nwy4NEy4. 

T.  3  S.,  R.  19  E 

Sec.  19:  Si/feSWy4SWy4NEy4. 

swy«SEy4Swy4NEy4 

T.  3  S.,  R.  19  E 

Sec.  19:  SEy4SEy4SWy4NEy4. 

T.  3  S.,  R.  20  E 

Sec.  18:  Lot  2. 

T.  3  S.,  R.  30  E 

Sec.  18:  Lot  4,  SEy4SWy4;. 
Sec.  19:  Lots  3  and  4. 

T.  3  S.,  R.  20  E 

Sec.  18:  SWy4SEy4. 

T.  3  S..  R.  20  E 

Sec.  19:SWy4NEy4. 

T.  3  S.,  R.  22  E 

Sec.  11:  NWy4SWy4NEy4,  S'/%SWy4NEy4. 

T.  4S.,  R.  20E 

Sec.  12:  NEy4NWy4,  W'/%W'/fe, 

wy2SEy4Nwy4,  ^'/zNEVtSWv*. 

T.  4  S.,  R.  21  E.,  

Sec.  1:  Lots  1  and  2,  S'AiNEV*.  NEy4SEy4. 

T.  4  S..  R.  21  E 

Sec.  30:  SWy4NEy4. 

T.  4S.,  R.  21  E 

Sec.  30:  NEy4NEy4NWy4. 

T.  4  S..  R.  22  E 

Sec.  31:  NEy4NEy4NWy4  (within)  

T.  4  S.,  R.  23  E 

Sec.  33:  NWy4SEy4. 

T.  5  S.,  R.  19  E 

Sec.  12:  E'/zHEVa.  S'/zN'/zSV^'ANEVa. 

S'/iSwy4NEy4. 

T.  5  S    R  22  E 

Sec.  11:  W'/iNE'A,  NWy4,  SE'A.' 

T.  5  S.,  R.  22  E 

Sec.  22:  W'/feSEy4. 

T.  5  S.,  R.  22  E. 

Sec.  22:  N^/ijSEy4SEy4.  SWy4SEy4SEy4, 

N'^SEy4SEy4SEy4. 

T.  5S.,  R.  22E 

Sec.  23:  SWy4SWy4. 

T.  5  S.,  R.  22  E 

Sec.  26:  NWy4NWy4;. 
Sec.  27:  NEy4NEy4. 

T.  5  S.,  R.  22  E 

Sec.  26:  NEy4,  E'/^NWy4. 

T.  5  S.,  R.  22  E 

Sec.  25:  SWy4NWy4. 

T.  5  S.,  R.  23  E 

Sec.  5:  S'/zSVJV*.  SWy4SEy4. 

T.  6  S.,  R.  20  E 

Sec.  3:Lot  1,SEy4NEy4. 

T.  6  S.,  R.  22  E 

Sec.  12:  Lot  11. 

T.  6  S..  R.  22  E 

Sec.  12:SEy4SWy4  

T.  7  S.,  R.  19  E 

Sec.  1:  Lots  2  through  4.  SWy4NEy4, 

swy4Nwy4. 


'3rd  party  rights  and 
Federal  reservations 


C-1  

A-21;C-1 


C-1  

B-2;  C-1 

C-1  

C-1  

C-1  

C-1  

A-2;  8-3;  C-1  

A-3;  C-1  

C-1  

C-1  

A-4;  C-1  

Privately-owned  Min- 
erals. 
A-5  &  A-6;  C-1  &  C-2 

A-7  4A-20;C-1   


A-8  &  A-9;  C-1  &  C-2 

C-1   

A-10;C-1  


C-1  

A-7;  C-1  

A-7&A-11;C-1 

C-^  

A-9;  C-1  

C-1  '. 

C-1  &  C-2 


Acres 


40.00 
347.50 


A-12&  A-13:C-1  & 

C-2. 
C-1  4  C-2 


7.50 

2.50 

37.75 

149.51 

40.00 

40.00 

30.00 

240.00 

200.10 

40.00 

10.00 

4.13 

40.00 

110.00 

400.00 
80.00 
35.00 

40.00 
80.00 

240.00 
40.00 

120.00 

46.94 

3.38 

40.00 

203.66 


Minimum 

acceptable 

bid 


5.000.00 
43,440.00 


5.625.00 

2,500.00 

5,665.00 

18,690.00 

6,000.00 

6,000.00 

7,500.00 

60,000.00 

50,000.00 

10,000.00 

2,500.00 

6,195.00 

8,000.00 

22,000.00 

40,000.00 

16.000.00 

8,750.00 

10,000.00 
16,000.00 

36,000.00 
10,000.00 
18.000.00 
7,000.00 
250.00 
18,000.00 
30,550.00 


Legal 
access 


No. 
Yes. 


No. 

No. 
No. 
No. 

No. 
No. 
No. 
No. 

No 

No 

No. 

Yes. 

Yes. 

No. 

No. 
No. 
No. 

No. 
No. 

Yes. 

No 

No. 

No. 

No. 

Yes. 

No. 
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Land  Sale  Matrix— Continued 


Sl« 


Parcel  No. 

Serial 
No. 
UTU 

Legal  description 

•3rd  party  rights  and 
Federal  reservations 

Acres 

Minimum 

acceptabte 

bid 

Legal 
access ' 

37  

73586 
73587 

73588 
73589 
73590 

T.  7  S..  R.  19  E - 

Sec.  1:  SEV4SWV4.  SWV4SEV4. 

T.  7  S..  R.  20  E 

Sec.  5:  Lots  3  and  4,  SW'ANW'A,  SWA; 

Sec.  6:  Lots  1  and  2. 

T.  7  S..  R.  20  E „. 

Sec.  15:SW'/4NEV4. 

T.  11  S..  R.20E 

Sec.  3:  W'^NWV4SEV4NEV4.  S'/feSE'ANE'A. 

T.  12  S.,  R.  20  E „ 

Sec.  12:Lot2.  SEV«NEV4. 

C-1  &C-2 

80.00 
364.47 

40.00 
25.00 
62.42 

12,000.00 
63,785.00 

12,000.00 
1,000.00 
3.100.00 

No. 

38  

39 

A-14.  A-15.  A-16  & 

A-17;C-1  &C-2. 

A-18;C-1  &C-2  

No. 
No. 

40  - 

41   

A-19:C-1  

A-19;  B^;  C-1 

Yes. 
Yes 

■  Those  rights  and  reservations  listed  tjy  letter  and  number  are  descritjed  in  the  narrative  portion  of  this  document. 


SALE  TIME,  DATE  AND  LOCATION:  The  BLM 
will  offer  for  sale  the  parcels  of  public 
land  described  on  the  Land  Sale  Matrix 
from  1  p.m.  imtil  4  p.m.  Mountain 
Daylight  Time  (MDT)  on  Friday,  May 
26."  1995,  in  Room  #2  of  the  Western 
Park  Convention  Center  located  at  300 
East  200  South,  Vernal,  Utah. 
SALE  PnOCEOURES:  The  sale  will  be 
conducted  using  modi  Bed  competitive 
bidding  procedures  described  in  this 
notice.  Those  who  wish  to  participate  in 
the  land  sale  must  submit  a  sealed  bid 
for  not  less  than  the  minimum  bid 
amount  specified  in  this  notice  with  a 
separate  bid  submitted  for  each  sale 
parcel.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  United  States 
Department  of  the  interior,  BLM  for  not 
less  than  10%  of  the  amount  bid.  All 
sealed  bids  must  be  submitted  to  the 
BLM's  Vernal  District  Office  at  170 
South  500  East,  Vernal.  Utah  84078.  no 
later  than  4:00  p.m.  MDT.  May  25, 1995. 
The  sealed  bid  envelope  containing  the 
bid  and  required  down  payment  must 
be  clearly  marked  on  the  lower,  left- 
hand  comer  as  described  below: 
•'Bid  for  Public  Land  Sale" 
Parcel  No.         ;  Serial  No.  UTU- 


Sale  Date:  May  26. 1995 

On  the  day  of  the  sale,  the  authorized 
officer  shall  publicly  declare  the  highest 
qualifying  sealed  bid  for  each  of  the  sale 
parcels.  Designated  bidders  (i.e.. 
adjoining  land  owners,  grazing 
permittees,  and  holders  of  land  use 
permits)  who  submitted  a  sealed  bid  for 
a  specific  sale  parcel  will  be  afforded  an 
opportunity  to  present  oral  bids  on  that 
sale  parcel.  Oral  bidding  shall  begin  at 
not  less  than  the  announced  highest 
sealed  bid.  Those  designated  bidders 
who  choose  to  present  oral  bids  shall  do 
so  in  increments  of  $100.00  or  more  per 
sale  parcel.  The  highest  oral  bid  wrill 
determine  who  will  be  the  successhil 


bidder.  The  person  declared  to  have 
entered  the  highest  qualifying  oral  bid 
shall  submit  payment  by  cash,  personal 
check,  bank  draft,  money  order,  or  any 
combination  for  not  less  than  20%  of 
the  amount  bid  immediately  following 
the  close  of  the  sale. 

In  the  absence  of  oral  bids,  the  party 
submitting  the  highest  sealed  bid  will  be 
declared  the  successful  bidder.  If  two  or 
more  envelopes  containing  valid,  sealed 
bids  of  the  same  amount  are  received, 
the  determination  of  who  is  to  be 
considered  the  successful  bidder  shall 
be  by  drawing  on  the  day  of  the  sale. 

The  successful  bidder,  whether  such 
bid  is  oral  or  sealed,  shall  pay  the 
remainder  of  the  full  price  bid  within 
180  days  of  the  sale  date.  Failure  to  pay 
the  full  price  within  the  allotted  time 
shall  disqualify  the  successful  bidder 
and  cause  the  bid  deposit  to  be  forfeited 
to  the  BLM.  The  next  highest  bid. 
whether  sealed  or  oral  bid.  will  then  be 
honored. 

The  successful  bidder  will  be  required 
to  submit  an  application  for  those 
mineral  interests  offered  for  conveyance 
in  the  sale.  The  mineral  interests  being 
conveyed  have  no  known  mineral  value. 
Some  of  the  sale  parcels  do  have 
prospectively  valuable  leasable  minerals 
and/or  saleable  minerals  which  will  be 
reserved  to  the  United  States.  Only 
those  mineral  interests  specified  in  this 
notice  will  be  reserved  to  the  United 
States.  All  other  mineral  interests  will 
be  conveyed  with  the  surface  estate.  The 
successful  bidder  will  be  required  to 
deposit,  within  30  days  of  the  sale  date, 
a  $50.00  non-refundable  application  fee 
for  conveyance  of  the  mineral  estate,  in 
accordance  with  Section  209(b)  of  the 
Act  of  October  21,  1976  (90  Stat.  2757; 
43  U.S.C.  1719).  Failure  to  deposit  the 
required  applicauon  fee  will  result  in 
disQualification  as  the  high  bidder. 

Ail  sealed  bids  will  be  either 
returned,  accepted,  or  rejected  within  30 
days  of  the  sale  date.  In  ihe  event  the 


Authorized  Officer  rejects  the  highest 
quahfied  bid  for  any  of  the  above  sale 
parcels,  or  releases  the  successful  bidder 
from  it,  the  Authorized  Officer  shall 
determine  whether  the  public  land  shall 
be  withdrawm  from  disposal  by  sale  or 
offered  to  the  next  highest  bidder. 

All  bidders  must  be  United  States 
citizens,  18  years  of  age  or  older,  and 
corporations  must  be  subject  to  the  laws 
of  any  State  or  of  the  United  States. 
Successful  bidders  must  submit  proof  of 
meeting  these  requirements  within  15 
days  after  the  sale  date.  Proof  forms  may 
be  obtained  from  the  Vernal  District 
Office. 

Water  Rights:  Those  water  rights 
acquired  by  the  United  States  from  the 
State  of  Utah  affecting  Sale  Parcels  #6, 
#18,  #30,  #40  and  #41  will  transfer  to  the 
patentee  upon  conveyance  of  title. 
These  water  rights  are  based  on 
incidental  use  of  water  available  in 
streams  or  impounded  in  reservoirs  for 
hvestock  watering. 

Terms  and  Conditions:  Disposal  of  the 
sale  parcels  would  be  subject  to  valid 
existing  rights  including  the  federal 
reservations  and  third  party  rights 
shown  on  the  Land  Sale  Matrix.  A 
description  of  these  reservations  and 
third  partv  rights  is  provided  below: 

Feaeraf  Reservations:  Patents,  when 
and  if  issued,  will  contain  mineral 
reservations  to  the  United  States  for  the 
minerals  indicated  in  the  Land  Sale 
Matrix.  This  may  include  leasable 
minerals  (C-l)  and/or  sand  and  gravel 
(C-2).  together  with  the  right  to  prospec;t 
for,  mine,  and  remove  the  minerals.  A 
more  detailed  description  of  this 
reservation  which  will  be  incorporated 
in  the  patent  dociunent  is  available  for 
review  at  the  Vernal  District  office. 

The  United  States  will  reserve  title  to 
all  cultural  resources,  including 
archeological.  historical,  and 
paleontological  resources,  within  or 
from  the  NW V4NW V4NEV4  of  Section 
13.  T.  3  S..  R.  19  E.,  Sah  Lake  Meridian 


(Sale  Parcel  No.  10),  together  with  such 
right  of  ingress,  egress,  and  temporary 
occupancy  as  is  necessary  to  identify, 
inventory,  monitor,  preserve,  protect, 
mitigate,  and  remove  any  cultural 
resources  from  the  above  described 
property.  A  more  detailed  description  of 
this  reservation  which  wall  be 
incorporated  in  the  patent  document  is 
available  for  review  at  the  Vernal 
District  Office. 

All  patents,  when  and  if  issued,  will 
reserve  a  right-of-way  (RAV)  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (26  Stat.  391;  43 
U.S.C.  945). 

A-5.  Those  rights  for  State  Highway  149 
granted  to  the  Utah  Department  of 
Transportation  (UDOT)  under  the  Act 
of  November  9, 1921  (42  Stat.  212);  R/ 
W  Grant  No.  U-029221. 
A-8.  Those  rights  for  a  138  kV 
powerline  granted  to  Western  Area 
Power  Administration  imder  the  Act 
of  December  6, 1924  (43  U.S.C.  417); 
RAV  Grant  No.  U-0144547. 
A-12.  Those  rights  for  State  Highway 
264  granted  to  UDOT  under  the  Act 
of  August  27, 1958  (72  Stat.  885);  R/ 
W  Grant  No.  U-0 124784. 
A-20.  Those  rights  for  a  public  road 
granted  to  the  Bureau  of  Land 
Management  under  the  Act  of  October 
21, 1976  (43  U.S.C  1767);  R/W  Grant 
No.  U-71296. 

Third  Party  Rights:  Patents,  when  and 
if  issued,  will  be  subject  to  the  following 
third  party  rights: 
Ri^ts-of-Way: 
A-1 .  TTiose  rights  for  a  buried  water 
pipeline  granted  to  Randy  Searle 
under  the  Act  of  October  21, 1976  (43 
U.S.C  1761);  RAV  Grant  No.  U- 
61947. 
A-2.  Those  rights  for  a  7.2  kV  powerline 
granted  to  Moon  Lake  Electric 
Association  (MLEA)  under  the  Act  of 
March  4. 1911  (43  U.S.C.  961);  R/W 
Grant  No.  U-670. 
A-3.  Those  rights  for  a  water  well  and 
access  road  granted  to  Maeser  Water 
Company  under  the  Act  of  October 
21.  1976  (43  U.S.C  1761);  R/W  Grant 
No.  U-59120. 
A-4.  Those  rights  for  a  power/ 
communication  line  granted  to  Insight 
Communications  Company  under  the 
Act  of  October  21. 1976  (43  U.S.C. 
1761);  R/W  Grant  No.  U-018475. 
A-6.  Those  rights  for  an  access  road 
granted  to  Wayne  Wilkins  under  the 
Act  of  October  21,  1976  (43  U.S.C. 
1761);  R/W  Grant  No.  U-61943. 
A-7.  Those  rights  for  a  69  kV  powerline 
granted  to  MLEA  under  the  Act  of 
October  21.  1976  (43  U.S.C.  1761);  R/ 
W  Grant  No.  U-05579. 


A-9.  Those  rights  for  a  buried  gas 
pipeline  granted  to  Utah  Gas  Service 
Company  imder  the  Act  of  February 
25, 1920  (30  U.S.C.  185);  R/W  Grant 
•      No.  U-23779. 
A-10.  Those  rights  for  an  irrigation 
ditch  granted  to  K.C  Ivers  Estate 
under  the  Act  of  March  3, 1891  (43 
U.S.C.  946-949):  R/W  Grant  No.  U- 
036553. 

A-11.  Those  rights  for  a  road  granted  to 
Uintah  County  under  the  Act  of 
October  21. 1976  (43  U.S.C.  1761);  R/ 
W  Grant  No.  U-71236. 

A-12,  Those  rights  for  a  buried  water 
pipeline  granted  to  Jensen  Water 
District  under  the  Act  of  October  21, 
1976  (43  U.S.C.  1761);  R/W  Grant  No. 
U-53937. 

A-14.  Those  rights  for  a  buried  water 
pipeUne  and  reservoir  site  granted  to 
Ouray  Park  Water  Improvement 
District  under  the  Act  of  February  15, 
1901  (43  U.S.C.  959);  R/W  Grant  No. 
U-29706. 

A-15.  Those  rights  for  a  7.2  kV 
povuerline  granted  to  MLEA  under  the 
Act  of  October  21.  1976  (43  U.S.C. 
1761);  R/W  Grant  No.  U-49246. 

A-16.  Those  rights  for  a  buried  water 
pipeHne  granted  to  Ronald  Dudley 
under  the  Act  of  March  3. 1891  (43 
use.  946-949);  R/W  Grant  No.  U- 
31557. 

A-1 7.  Those  rights  for  a  buried  water 
pipeline  granted  to  Willard  Wall 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761);  R/W  Grant  No.  U- 
47495. 

A-18.  Those  rights  for  a  road  granted  to 
Dale  Barrett  under  the  Act  of  October 
21, 1976  (43  U.S.C.  1761);  R/W  Grant 
No.  U-52134. 

A-19.  Those  rights  for  a  road  granted  to 
Uintah  Coxmty  under  the  Act  of 
October  21. 1976  (43  U.S.C.  1761);  R/ 
W  Grant  No.  U-69125-14. 

A-21.  Those  rights  for  a  road  granted  to 
Uintah  County  under  the  Act  of 
October  21. 1976  (43  U.S.C.  1761);  R/ 
W  Grant  No.  U-73594. 
Land  Use  Permits: 

B-1.  A  land  use  permit  issued  to  Chad 
Wilkerson  for  agricultural  production 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1732);  Permit  No.  U-65100. 

B-2.  A  land  use  permit  issued  to  Tom 
Murphy  and  Art  Reichle  for  a  portion 
of  a  house,  smmming  pool  and 
associated  outbuildings  under  the  Act 
of  October  21, 1976  (43  U.S.C  1732); 
Permit  No.  U-65188. 

B-3.  A  land  use  permit  issued  to 
Maughan  Colton  for  agricultural 
production  imder  the  Act  of  October 
21.  1976  (43  U.S.C  1732);  Permit  No. 
U-63998. 

B— 4.  A  land  use  permit  issued  to  Shon 
and  Tamra  Massey  for  agricultural 


production  imder  the  Act  of  October 

21, 1976  (43  U.S.C  1732);  Permit  No. 

U-71239. 

Water  Rights:  Those  water  rights 
acquired  by  Rondle  Rogers  from  the 
Sute  of  Utah  affecting  Sale  Parcel  #39. 
The  water  right  granted  to  Mr.  Rogers  is 
for  irrigation  and  stockwatering  use. 

OH  &■  Gas  Leases:  Those  rights  granted 
to  the  holders  of  oil  and  gas  leases 
issued  pursuant  to  the  Act  of  February 
25, 1920  (41  Stat.  437;  30  U.S.C.  181,  as 
amended). 

Grazing  Permits:  The  authorization  of 
existing  grazing  permittees  to  graze  their 
livestock  on  public  lands  encumbered 
by  such  permits  would  expire  two  years 
from  the  date  of  publication  of  the 
Notice  of  Realty  Action  in  the  Federal 
Register,  unless  the  permittees  choose 
to  waive  their  grazing  privileges  earlier. 

Flood  Plain  Covenant:  Conveyance  of 
these  lands  by  the  Secretary  of  the 
Interior  shall  not  exempt  the  patent 
holder  or  subsequent  owners  of  title 
from  compliance  with  apphcable 
Federal  or  State  law  and  compliance 
with  State  or  local  land  use  plans, 
including  floodplain  management 
restrictions. 

DATES:  For  a  period  of  45  days  from  the 
publication  date  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  concerning  the 
proposed  public  land  sale  to  the  Vernal 
District  Manager. 
ADDRESSES:  Written  comments 
concerning  the  proposed  public  land 
sale  should  be  sent  to  the  Bureau  of 
Land  Management,  Vernal  District 
Office,  170  South  500  East,  Vernal,  Utah 
84078. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
land  sale,  including  relevant  planning 
and  environmental  documentation,  may 
be  obtained  from  the  Vernal  District 
Office  at  the  above  address.  Telephone 
calls  may  be  directed  to  Peter  A. 
Kempenich  at  (801)  781-4432. 
SUPPLEMENTARY  INFORMATION:  Comments 
must  refer  to  specific  sale  parcel 
numbers.  Adverse  comments  received 
on  specific  sale  parcels  will  not  affect 
the  sale  of  any  other  parcels.  Objections 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichevei 
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occurs  first,  and  terminates  in  its 
entirety  the  notice  published  in  the 
Federal  Register  on  January  14. 1994,  in 
Vol.  59.  No.  10.  Pages  2433  through 
2435  under  serial  number  UTU-65199. 

The  BLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  any  of  the 
sale  parcels  at  any  time,  if,  in  the 
opinion  of  the  authorized  officer, 
consiunmation  of  the  sale  would  not  be 
in  the  interest  of  the  United  States. 

Dated:  March  13. 1995. 
Paul  Andrews. 
Acting  District  Manager. 
IFR  Doc.  95-6694  Filed  3-21-95;  8:45  am] 
BH.UNC  COOE  4310-OO-P 


Bureau  of  Mines 

Public  Meeting  of  Bureau  of  Mines 
Advisory  Board 

agency:  Bureau  of  Mines,  Interior. 
ACTION:  Notice  of  the  first  pubhc 
meeting  of  the  Bureau  of  Mines 
Advisory  Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  notice  is  hereby  given  that 
a  public  meeting  of  the  Bureau  of  Mines 
Advisory  Board  will  be  held.  The 
Bureau  of  Mines  Advisory  Board  was 
established  by  the  Secretary  of  the 
Interior  on  July  8, 1994.  The  purpose  of 
the  Board  shall  be  to  provide  the 
Director  of  the  U.S.  Bureau  of  Mines 
with  expert  advice  on  policy  and 
program  direction.  The  purpose  of  the 
public  meeting  is  to  review  the  mission 
of  the  Board;  to  gain  a  better 
understanding  of  the  new  organization 
and  program  priorities  of  the  Bureau  of 
Mines  and  its  relationship  with 
customers  in  government  and  the 
private  sector;  and  to  begin  to  scope  the 
work  of  the  Board  and  its  products. 
DATES:  The  public  meeting  will  be  held 
on  April  17  and  18, 1995  beginning  at 
8:30  a.m.  EST. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  324  at  the  U.S.  Bureau  of 
Mines,  810  Seventh  Street,  NW., 
Washington,  DC  20241.  Due  to  limited 
space,  seating  at  the  meeting  will  be  on 
a  first-come  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  White,  U.S.  Bureau  of  Mines, 
810  Seventh  Street,  NW.,  Mailstop  1000, 
Washington,  DC  20241;  telephone  (202) 
501-9305,  or  Fax  (202) 501-9960. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  wish  to  submit 
written  conmients  should  do  so  by 
mailing  at  least  20  copies  to  Mr.  White 
at  the  address  above  by  April  7, 1995. 

Comments  received  on  or  before  that 
date  will  be  mailed  to  Board  members 


prior  to  the  public  meeting.  Conunents 
received  after  that  date  will  be  made 
available  to  Board  members  at  the 
pubhc  meeting.  Members  of  the  public 
who  wish  to  make  a  brief  oral  statement 
should  contact  Mr.  White  at  the 
telephone  number  above  no  later  than 
April  7, 1995.  Oral  statements  should  be 
limited  to  5  minutes  and  should  not  be 
restatements  of  previously  submitted 
written  comments. 

Dated:  March  17. 1995. 
George  White. 

Special  Assistant  to  the  Director. 
(PR  Doc.  95-7039  Filed  3-21-95;  8:45  am) 
BILLING  CODE  4310-63-M 


National  Park  Service 

Notice  of  Intent  To  Repatriate  Cultural 
Items  in  the  Possession  of  the  USDA 
Forest  Service 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under 
provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Qbola  National 
Forest.  USDA  Forest  Service,  that  meet 
the  definition  of  "sacred  object"  imder 
Section  2  of  the  Act. 

The  items  consist  of  138  bundles  of 
feathers,  several  loose  fragments  of 
feathers  and  two  com  husk  bundle  ties. 
Each  feather  bundle  contains  either  two 
or  three  feathers  tied  with  cotton  twine 
on  the  lower  shaft.  With  approximately 
one  half  of  the  bundles,  the  twine  and 
some  feathers  are  stained  with  red 
ochre.  A  few  of  the  bundles  are  made  up 
entirely  of  small  feathers  but  most 
consist  of  one  large  feather  and  either 
one  or  two  small  feathers.  The  large 
feathers  are  turkey  or  hawk.  With  few 
exceptions,  each  bundle  contains  one 
small  blue  feather  from  a  Stellar's  or 
other  jay. 

The  feather  bundles  were  collected  by 
a  hiker  from  a  shrine  on  the  Sandia 
Mountains  (New  Mexico)  in  the  late 
summer/early  fall  of  1984  and  were 
brought  to  the  Sandia  Ranger  District, 
Cibola  National  Forest  several  weeks 
later.  A  review  of  published  and 
unpubhshed  ethnographic  information 
identified  27  Indian  tribes  and  pueblos 
that  traditionally  used  the  Sandia 
Mountains.  All  27  Indian  tribes  and 
pueblos  were  notified  of  the  feather 
bundles. 

Representatives  of  the  Pueblo  of 
Jemez  have  inspected  the  items  and 
have  identified  them  as  prayer  feather 
bundles.  The  representatives  of  the 
Pueblo  of  Jemez  indicated  that  the 


prayer  feather  bimdles  are  left  as 
offerings  at  a  shrine  on  the  Sandia 
Mountains  as  part  of  their  traditional 
religious  practice.  Once  left  as  a 
offering,  Jemez  Pueblo  religion  requires 
that  such  prayer  feather  bundles  not  be 
disturbed. 

The  Pueblo  of  Jemez  has  identified 
the  prayer  feather  bundles  and 
associated  materials  as  sacred  objects  of 
the  Pueblo  of  Jemez  and  requested  their 
repatriation.  The  Pueblo  of  Sandia.  the 
Pueblo  of  Acoma.  the  Pueblo  of  Isleta 
and  the  Pueblo  of  Zuni  have  been 
consulted  following  their  expressions  of 
interest  in  the  feather  bundles.  The 
Pueblos  of  Sandia,  Acoma,  Isleta  and 
Zuni  support  the  claim  of  the  Pueblo  of 
Jemez  to  this  particular  collection  of 
feather  bimdles  from  the  Sandia 
Mountains. 

Based  on  the  above  mentioned 
information  officials  of  the  USDA  Forest 
Service  have  determined,  pursuant  to  25 
U.S.C.  3001{3)(C),  that  these  feather 
bundles  are  specific  ceremonial  objects 
needed  by  the  traditional  religious 
leaders  of  the  Pueblo  of  Jemez  for  the 
practice  of  their  traditional  religion  by 
its  present  day  adherents.  Officials  of 
the  USDA  Forest  Service  have  further 
determined,  pursuant  to  25  U.S.C.  3001 
(2),  that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  prayer  feather 
bundles  and  the  Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Pueblos  of  Jemez,  Acoma.  Isleta. 
Sandia.  and  Zuni.  Representatives  of 
any  other  Indian  tribe  which  believes 
itself  to  be  culturally  affiliated  with 
these  cultural  items  should  contact  Dr. 
Frank  E.  Wozniak,  NAGPRA 
Coordinator,  Southwestern  Region, 
USDA  Forest  Service,  517  Gold  Avenue, 
SW..  Albuquerque,  NM  87102, 
telephone:  (505)  842-3238,  before  April 
21, 1995.  Repatriation  of  these  sacred 
objects  to  the  Pueblo  of  Jemez  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  March  15, 1995. 

Ruthann  Knudson, 

Acting,  Departmental  Consultinf, 
Archeologist,  Acting  Chief,  Archeological 
Assistance  Division. 

(FR  Doc.  95-6976  Filed  3-21-95;  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  hsted  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0039), 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Permit 
Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plans— 30  CFR  784. 

OMB  Number:  1029-0039. 

Abstract:  Sections  507(b),  508(a)  and 
516(b)  of  Public  Law  95-87  require 
imderground  coal  mine  permit 
applicants  to  submit  an  operations 
and  reclamation  plan  and  establish 
performance  standards  for  the  mining 
operation.  Information  submitted  is 
used  by  the  regulatory  authority  to 
determine  if  the  applicant  can  comply 
with  the  applicable  performance  and 
environmental  standards  in  Public 
Law  95-«7. 

Bureau  Form  Number.  None. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Underground  Coal  Mining  Operators. 

Estimated  Completion  Time:  513  hours. 

Annuo/  Responses:  100. 

Annual  Burden  Hours:  51,261. 

Bureau  Clearance  Officer:  John  A. 
Trelease,  (202)  343-1475. 

Dated:  January  10, 1995. 

Andrew  F.  DeVito, 

Chief  Branch  of  Environmental  and 
Economic  Analysis. 

(FR  Doc.  95-6975  Filed  3-21-95;  8:45  am) 

BILLING  COOE  431fr-0S-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-364] 

Certain  Curable  Fluoroeiastomer 
Compositions  and  Precursors  Thereof; 
Issuance  of  Limited  Exclusion  Order 
and  Cease  and  Desist  Order 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kelly,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3106. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337).  and  in 
§  210.58  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.58). 

The  Commission  instituted  this 
investigation  on  March  16, 1994,  based 
upon  a  complaint  filed  by  Minnesota 
Mining  and  Manufacturing  Company 
("3M")  alleging  that  Ausimont,  S.p.A., 
of  Milan,  Italy,  and  Ausimont  U.S.A., 
Inc.,  of  Morristown,  NJ  (collectively 
referred  to  as  "respondents"  or 
"Ausimont")  had  violated  section  337 
in  the  sale  for  importation,  the 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  curable  fluoroeiastomer 
compositions  and  precursors  thereof,  by 
reason  of  infringement  of  one  or  more 
claims  of  U.S.  Letters  Patent  4^7,320 
("the  '320  patent")  assigned  to  3M.  59 
FR  12344  (March  16,  1994). 

On  December  15, 1994,  the  presiding 
administrative  law  judge  (ALJ)  issued 
his  final  initial  determination  (ID) 
finding  that  respondents  had  violated 
section  337,  based  on  his  findings  that 
(1)  the  claims  in  issue  of  the  '320  patent 
are  not  invalid;  (2)  the  accused  products 
imported  by  respondents  infringe  the 
claims  in  issue  of  the  '320  patent  under 
the  doctrine  of  equivalents;  and  (3)  a 
domestic  industry  exists.  On  February  2, 
1995,  the  Commission  determined  not 
to  review  the  ALJ's  final  ID  and 
requested  written  submissions  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  60  FR  7581  (Februar>'  8, 
1995). 


Submissions  on  remedy,  the  public 
interest,  and  bonding  were  received 
bom  complainant  3M,  respondents,  and 
the  Commission  investigative  attorney 
(lA).  Complainant,  respondents,  and  the 
lA  also  filed  reply  submissions  on  these 
issues. 

Having  reviewed  the  record  in  this 
investigation,  including  the  written 
submissions  of  the  parties,  the 
Commission  made  its  determinations  on 
the  issues  of  remedy,  the  pubUc  interest, 
and  bonding.  The  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  Hmited  exclusion  order 
prohibiting  the  unlicensed  importation 
of  infringing  fluoroeiastomer 
compositions  or  preoirsors  thereof 
manufactured  and/or  imported  by  or  on 
behalf  of  Ausimont,  S.p.A.  of  Milan, 
Italy  or  Ausimont  U.S.A,  Inc.,  of 
MorristoviTi,  New  Jersey.  In  addition, 
the  Commission  issued  a  cease  and 
desist  order  directed  to  the  domestic 
respondent,  Ausimont  U.S.A,  ordering  it 
to  cease  and  desist  from  the  following 
activities  in  the  United  States: 
importing,  selling,  marketing, 
distributing,  offering  for  sale,  or 
otherwise  transferring  (except  for 
exportation)  in  the  United  States 
infringing  imported  curable 
fluoroeiastomer  compositions  or 
precursors  thereof.  Tlie  orders  apply  to 
any  of  the  ai^Uated  companies,  parents, 
subsidiaries,  licensees,  contractors,  or 
other  related  business  entities,  or  their 
successors  or  assigns,  of  the  above- 
named  companies. 

The  Commission  also  determined  that 
the  public  interest  factors  enumerated  in 
19  U.S.C.  1337  (d)  and  (f)  do  not 
preclude  the  issuance  of  the  limited 
exclusion  and  cease  and  desist  orders, 
and  liiat  the  bond  during  the 
Presliiential  review  period  shall  be  in 
the  amount  of  48  percent  of  the  entered 
value  of  the  articles  in  question. 

Copies  of  the  Commission  orders,  the 
Commission  opinion  in  support  thereof, 
and  P.I!  other  nonconfidential 
documer.ts  filed  in  connection  with' this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Of^cs  of  the  Secretary,  U.S. 
Intern itional  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

I.<!sued:  March  16. 1995. 
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By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 

(FR  Doc.  95-7047  Filed  3-21-95;  8:45  ami 
BMJJNOCOOC  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 

Commission  has  prepared  and  made 

available  environmental  assessments  for 

the  proceedings  listed  belov/.  Dates 

environmental  assessments  are  available 

are  listed  below  for  each  individual 

proceeding. 
To  obtain  copies  of  these 

environmental  assessments  contact  Ms. 

Tawanna  Glover-Sanders,  Interstate 

Commerce  Commission,  Section  of 

Environmental  Analysis,  Room  3219. 

Washington,  DC  20423,  (202)  927-203. 
Comments  on  the  following 

assessment  are  due  15  days  after  the 

date  of  availability: 

AB-43  (Sub-No.  166X).  Illinois  Central 
Railroad  Company — Notice  of 
Exemption  Under  49  C.F.R.  1152.50— 
Abandonment  of  Line  In  Taylorsville, 
Mississippi.  EA  available  3/3/95 

AB-436X,  Bath  &  Hammondsport 
Railroad  Co. — Abandonment 
Exemption — In  Steuben  County,  NY. 
EA  available  3/10/95. 

AB-55  (Sub-No.  501X),  CSX 
Transportation,  Inc. — Abandonment — 
In  Lucas  and  Wood  Counties,  Ohio. 
EA  available  3/10/95. 
Comments  on  the  following 

assessment  are  due  20  days  after  the 

date  of  availability: 

Finance  Docket  No.  32640,  Canadian 
National  Railway  Company — 
Integration  of  Rail  Operations  with 
U.S.  Rail  Af&liates.  EA  available 
3/17/95. 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availabiUty: 

AB-43  (Sub-No.  168X),  Illinois  Central 
Railroad  Company  Abandonment 
Exemption — In  Hinds  County, 
Mississippi.  EA  available  3/10/95. 

AB-402  (Sub-No.  3X),  Fox  Valley  & 
Western  Ltd. — Abandonment 
Exemption — In  Portage  and  Waupaca 
Counties,  Wisconsin.  EA  available 
3/17/95. 

Vernon  A.  Williams. 

Secretary. 

[FR  Doc.  95-7053  Filed  3-21-95;  8:45  ami 
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[Docket  No.  AB-«  (Sub-No.  365X)] 

Exemption  and  of  Interim  Trail  Use  or 
Abandonment;  Burlington  Northern 
Railroad  Company— Abandonment 
Exemption — in  Thurston  County,  WA 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
12.45-raile  rail  line  between  BN  MP 
16.00  near  Behnore  and  BN  MP  28.45 
near  Gate,  including  the  station  of  Little 
Rock  at  BN  MP  21.4,  in  Thurston 
County,  WA. 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  this  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  Une  is  either  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  21, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  imder 
49  CFR  1152.29  must  be  filed  by  April 
3. 1995.'  Petitions  to  reopen  or  requests 


'  The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Kail  Unes,  5  I.CC.2d  377  (1989).  Any 
request  for  stay  should  be  filed  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LC.C2d  164  (1987). 

'  The  Commission  will  accept  a  late-flled  trail 
use  request  so  long  as  the  abandonment  has  not 


for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  11, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth,  TX  76102- 
5384. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Thurston  County  (County)  supports 
the  abandonment  and  seeks  issuance  of 
a  notice  of  interim  trail  use/rail  banking 
(NITU)  under  16  U.S.C.  1247(d) 
covering  the  involved  lines.  County  has 
submitted  a  statement  of  willingness  to 
assume  financial  responsibility  for  the 
trail  in  compliance  with  49  CFR 
1152.29.  BN  consents  to  this  request  and 
is  grilling  to  negotiate  with  Coimty. 

While  expressions  of  interest  in 
interim  trail  use  need  not  be  filed  until 
10  days  after  the  date  the  notice  of 
exemption  is  pubUshed  in  the  Federal 
Register  [49  CFR  1152.29(b)(2)l,  the 
provisions  of  16  U.S.C.  1247(d)  (Trails 
Act)  are  applicable,  and  all  of  the 
criteria  for  imposing  trail  use/rail 
banking  have  been  met.  Accordingly, 
based  on  BN's  willingness  to  enter  into 
negotiations  with  County,  a  NITU  will 
be  issued.  The  parties  may  negotiate  an 
agreement  during  the  180-day  period 
prescribed  below.  If  a  mutually 
acceptable  final  agreement  is  reached, 
further  Commission  approval  is  not 
necessary.  If  no  agreement  is  reached 
within  180  days,  BN  mav  fully  abandon 
the  Une.  See  49  CFR  1152. 29(d)(1). 

Issuance  of  this  NITU  does  not 
preclude  other  parties  from  filing 
interim  trail  use/rail  banking  requests. 
Nor  does  it  preclude  BN  from 
negotiating  with  other  parties  in 
addition  to  County  during  the  NITU 
negotiating  period.  If  additional  trail  use 
requests  are  filed,  BN  is  directed  to 
respond  to  them.  Use  of  the  rights-of- 
way  for  trail  purposes  is  subject  to 
restoration  for  railroad  purposes. 

The  parties  should  note  that  operation 
of  the  trail  use  procedures  could  be 
delayed,  or  even  foreclosed,  by  the 
financial  assistance  process  under  49 
U.S.C.  10905.  As  stated  in  Rail 
Abandonments — Use  of  Rights-of-Wav 
as  Trails,  2  I.C.C.2d  591  (1986)  {Trail's), 
offers  of  financial  assistance  (OFA)  to 
acquire  rail  lines  for  continued  rail 
service  or  to  subsidize  rail  operations 
take  priority  over  interim  trail  use 


conditions.*  Accordingly,  if  a  formal 
expression  of  intent  to  file  an  OFA  is 
timely  filed  under  49  CFR  1152.27(c)(2), 
the  effective  date  of  this  notice  will  be 
postponed  10  days  beyond  the  effective 
date  indicated  here.  In  addition,  the 
effective  date  may  be  further  postponed 
at  later  stages  in  the  OFA  process.  See 
49  CFR  1152.27(e)(2)  and  (f].  Finally,  if 
the  line  is  sold  under  the  OFA 
procedures,  the  notice  for  abandonment 
exemption  will  be  dismissed  and  trail 
use  precluded.  Alternatively,  if  a  sale 
under  the  OFA  procedures  does  not 
occur,  trail  use  may  proceed. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  March  27, 1995.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  other  trail  use/rail 
banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

It  is  ordered: 

1.  Subject  to  the  conditions  set  forth 
above,  BN  may  discontinue  service, 
cancel  tariffs  for  the  line  on  not  less 
than  10  days'  notice  to  the  Commission, 
and  salvage  track  and  material 
consistent  with  interim  trail  use/rail 
banking  after  the  effective  date  of  this 
notice  of  exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  by 
date  and  docket  number. 

2.  If  an  interim  trail  use/rail  banking 
agreement  is  reached,  then  with  respect 
to  the  right-of-way,  it  must  require  the 
trail  user  to  assume,  for  the  term  of  the 
agreement,  full  responsibility  for 
management  of,  for  any  legal  liability 
arising  out  of  the  transfer  or  use  of 
(unless  the  user  is  immune  from 
liability,  in  which  case  it  need  only 
indemnify  BN  fi'om  any  potential 
liability),  and  for  the  payment  of  any 
and  all  taxes  that  may  be  levied  or 
assessed  against,  the  right-of-way. 

3.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service  and  to  the  user's  continuing  to 


been  consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


'The  statement  in  Trails  ihat  section  10905  does 
not  apply  to  abendoiunent  or  discontinuance 
exemptions  has  since  been  superseded  by  our 
adoption  of  rules  allowing  OF  As  in  these 
exemption  proceedings.  See  49  CFR  1152.27. 


meet  the  financial  obligations  for  the 
right-of-way. 

4.  If  interim  trail  use  is  implemented 
and  subsequently  the  user  intends  to 
terminate  trail  use,  it  must  send  the 
Commission  a  copy  of  this  notice  of 
exemption  and  NITU  and  request  that  it 
be  vacated  on  a  specified  date. 

5.  If  an  agreement  for  interim  trail 
use/rail  banking  is  reached  by  the  180th 
day  after  service  of  this  decision  and 
notice,  interim  trail  use  may  be 
implemented.  If  no  agreement  is 
reached  by  that  time,  BN  may  fully 
abandon  the  line. 

6.  Pro\'ided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this  notice 
of  exemption  and  NITU  will  be  effective 
on  April  21, 1995. 

Decided:  March  15.  1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  95-6896  Filed  3-21-95;  8:45  am] 
BILUNQ  COOE  7035-01-^ 

[Docket  No.  AB-6  (Sub-No.  364X)] 

Burlington  Northern  Railroad 
Company;  Abandonment  Exemption— 
In  Snohomish  County,  WA;  Exemption 
and  Notice  of  Interim  Trail  Use  or 
Abandonment 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  2.69-mile  line  of  railroad 
between  BN  milepost  6.92  and  BN 
milepost  8.19,  and  the  1.42-mile 
Cascade  Pole  Spur  in  and  near 
Arhngton,  in  Snohomish  County,  WA. 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
ov^r  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 


Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this, 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  efi^ective  on  April  21, 
1995  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29'  must  be  filed  by  April  3, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  11, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleaoing  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth,  TX  76102- 
5384. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

The  Snohomish  County  Parks  and 
Recreation  Department  (SCPRD) 
requests  issuance  of  a  notice  of  interim 
trail  use/rail  banking  (NITU)  for  the 
involved  line  under  the  National  Trails 
System  Act  (Trails  Act),  16  U.S.C. 
1247(d).  SCPRD  has  submitted  a 
statement  of  willingness  to  assume 
financial  responsibility  for  the  interim 
trail  use  and  rail  banking  in  compliance 
vidth  49  CFR  1152.29  and  acknowledged 
that  the  use  of  the  right-of-way  as  a  trail 
is  subject  to  future  reactivation  of  rail 
service.  BN  consents  to  this  request  and 
is  willing  to  negotiate  with  SCPRD. 

While  expressions  of  interest  in 
interim  trail  use  need  not  be  filed  until 
10  days  after  the  date  the  notice  of 
exemption  is  pubUshed  in  the  Federal 
Register  (49  CFR  1152.29(b)(2)),  the 
provisions  of  16  U.S.C.  1247(d)  (Trails 
Act)  are  apphcable,  and  all  of  the 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  railed  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  l.CC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  ad  on  the  request  prior 
to  the  effective  dale  of  this  exemption. 

-  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.CC2d  164  (1987). 

'The  Commission  will  accept  a  late-Hied  trail  us<> 
rnquest  as  long  as  It  retains  jurisdiction  to  do  so. 


UMI 
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cri*ena  iot  imposiag  trail  use/rsiil 
banking  have  been  met  Accordingly, 
based  on  BN's  wilUngness  to  enter  into 
negotiations  with  SCPRD.  a  NITU  will 
be  issued.  The  parties  may  negotiate  an 
agreement  during  the  180-day  jwriod 
prescribed  below.  If  a  mutually 
acceptable  final  agreement  is  reached, 
further  Commission  approval  is  not 
necessary.  If  no  agreement  is  reached 
within  180  days,  BN  may  fully  abandon 
the  line.  See  49  CFR  1152.29(d)(1). 

Issuance  of  this  NITU  does  not 
preclude  other  parties  from  filing 
interim  trail  use/rail  banking  requests. 
Nor  does  it  preclude  BN  from 
negotiating  with  other  parties  in 
addition  to  SCPRD  during  the  NITU 
negotiating  period.  If  additional  trail  use 
requests  are  filed,  BN  is  directed  to 
respond  to  them.  Use  of  the  right-of-way 
for  trail  purposes  is  subject  to 
restoration  for  railroad  purposes. 

The  parties  should  note  that  operation 
of  the  trail  use  procedures  could  be 
delayed,  or  even  foreclosed,  by  the  OFA 
process  under  49  U.S.C.  10905.  As 
stated  in  Rail  Abandonments — Use  of 
Rights-of-Way  as  Trails.  2  I.C.C.2d  591 
(1986)  [Trails],  OF  As  to  acquire  rail 
lines  for  continued  rail  service  or  to 
subsidize  rail  operations  take  priority 
over  interim  trail  use  conditions.^ 
Accordingly,  if  a  formal  expression  of 
intent  to  file  an  OFA  is  timely  filed 
under  49  CFR  1152.27(c)(2).  the 
effective  date  of  this  notice  will  be 
postponed  10  days  beyond  the  effective 
date  indicated  here.  In  addition,  the 
effective  date  may  be  further  postponed 
at  later  stages  in  the  OFA  process.  See 
49  CFR  1152.27(e)(2)  and  (f).  Finally,  if 
the  line  is  sold  under  the  OFA 
procedures,  the  notice  for  abandonment 
exemption  will  be  dismissed  and  trail 
use  precluded.  Alternatively,  if  a  sale 
under  the  OFA  procedures  does  not 
occ'ir,  trail  use  may  proceed. 

SCPRD  also  requested  a  180-day 
public  use  condition  under  49  U.S.C 
10906  as  an  ahemaUve  to  interim  trail 
use.  When  the  need  for  both  conditions 
is  established,  it  is  Commission  policy 
to  impose  them  concurrently,  subject  to 
the  execution  of  a  trail  use  agreement. 
See  Trails,  supra  at  609,  SCPRD's 
submission  meets  the  requirements  for  a 
public  use  condition  prescribed  at  49 
CFR  1152.28(a)(2)  by  specifying:  (a)  The 
condition  sought;  (b)  the  public 
importance  of  the  condition;  (c)  the  time 
period  for  which  the  condition  would 
be  effective;  and  (d)  justification  for 
imposition  of  the  time  period. 


♦The  statement  in  TroiVsthat  section  10905  does 
not  apply  to  abandonment  or  discontinuance 
exemptions  has  since  been  superseded  by  the 
adoption  of  rule*  allowing  OF  As  in  these 
exemption  proceedingo.  Se«  49  CFR  1152.27. 


Accordingly,  the  requested  180-day 
public  use  condition  will  also  be 
imposed.  If  a  trail  use  agreement  is 
reached  for  a  portion  of  the  right-of-way, 
BN  must  keep  the  remaining  portion 
intact  for  the  remainder  of  the  180-day 
period  to  permit  public  use 
negotiations.  A  pubfic  use  condition  is 
not  imposed  for  the  benefit  of  any  one 
potential  purchaser,  but  rather  to 
provide  an  opportunity  for  any 
interested  person  to  acquire  either  the 
whole  or  a  portion  of  a  right-of-way  that 
has  been  found  suitable  for  pubUc 
purposes,  including  trail  use. 

BN  has  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
March  27, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
or  other  trail  use/rail  banking  conditions 
will  be  imposed,  where  appropriate,  in 
a  subsequent  decision. 

It  is  ordered: 

1.  The  abandonment  of  the  above 
described  line  is  subject  to  the 
conditions:  (1)  That  BN  is  prohibited 
from  disposing  of  the  corridor,  other 
than  the  tracks,  ties  and  signal 
equipment,  unless  for  public  use  on 
reasonable  terms;  and  (2)  that  BN  keep 
intact  the  right-of-way  underlying  the 
track,  including  all  of  the  trail  related 
structures  including  bridges,  trestles, 
culverts,  and  tunnels,  for  a  period  of  180 
days  from  the  effective  date  of  this 
exemption,  to  enable  any  State  or  local 
government  agency  or  other  interested 
persons  to  negotiate  the  acquisition  of 
the  line  for  public  use. 

2.  Subject  to  the  conditions  set  forth 
above,  BN  may  discontinue  service, 
cancel  tariffs  for  the  fine  on  not  less 
than  10  days'  notice  to  the  Commission, 
and  salvage  track  and  material 
consistent  with  interim  trail  use/rail 
banking  after  the  effective  date  of  this 
notice  of  exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  by 
date  and  docket  number. 

3.  ff  an  interim  trail  use/rail  banking 
agreement  is  reached,  it  must  require 
the  trail  user  to  assume,  for  the  term  of 
the  agreement,  full  responsibility  for 
management  of,  for  any  liability  arising 
out  of  the  transfer  or  use  of  (unless  the 
user  is  immune  from  Uability,  in  which 


case  it  need  only  indemnify  BN  from 
any  potential  Uability),  and  for  the 
payment  of  any  and  all  taxes  that  may 
be  levied  or  assessed  against  the  right- 
of-way. 

4.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service  and  to  the  user's  continuing  to 
meet  the  financial  obfigations  for  the 
right-of-way. 

5.  If  interim  trail  use  is  implemented 
and  subsequently  the  user  intends  to 
terminate  trail  use,  it  must  send  the 
Commission  a  copy  of  this  notice  of 
exemption  and  NITU  and  request  that  it 
be  vacated  on  a  specified  date. 

6.  If  an  agreement  for  interim  trail 
use/rail  banking  is  reached  by  the  180th 
day  after  service  of  this  notice  of 
exemption  and  NITU,  interim  trail  use 
may  be  implemented.  If  no  agreement  is 
reached  by  that  time,  BN  may  fully 
abandon  the  line. 

Decided:  March  16. 1995. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
[PR  Doc.  95-7052  ^led  3-21-95:  8:45  ami 

BILUNQ  CODE  703S-01-P 

Pocket  No.  AB-6  (Sub-No.  362X] 

Burlington  Northern  Railroad 
Company — Abandonment  Exemption — 
in  King  County,  WA 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  line  of  railroad  between  BN 
milepost  12.37  and  BN  milepost  13.06. 
a  distance  of  approximately  0.69  miles, 
in  Renton,  King  (bounty,  WA. 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 


Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  21, 
"1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c){2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  3, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  11, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley,  3800  Continental  Plaza,  777 
Main  St.,  Fort  Worth.  TX  76102-5384. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  March  27. 1995.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  16, 1995. 


I A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seelting  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Bail  Abandonment — O^ers  of 
Finon.  Assist..  4  I.CC.2d  164  (1987). 

>The  Commission  will  accept  a  late-flled  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A,  Williams, 
Secretary. 

[FR  Doc.  95-7054  Filed  3-21-95;  8:45  am) 
BILUNG  CODE  7t>35-01-P 


[Finance  Docket  No.  32433] 

Chicago  &  North  Western  Railway 
Co.— Constnjction  Exemption- 
Douglas  County,  Wisconsin 

The  Chicago  &  North  Western  Railway 
Co.  (CNW)  has  petitioned  the  Interstate 
Commerce  Commission  (Commission) 
for  authority  to  construct  and  operate  a 
2,900-foot  rail  line  extension  which 
would  provide  CNW  with  access  to  the 
Midwest  Energy  Resources  Company 
coal  dock  facility  in  Superior, 
Wisconsin.  The  Commission's  Section 
of  Environmental  Analysis  (SEA)  has 
prepared  an  Environmental  Assessment 
(EA)  for  this  project.  Based  on  the 
information  provided  and  the 
environmental  analysis  conducted  to 
date,  this  EA  concludes  that  this 
proposal  should  not  significantly  affect 
the  quality  of  the  human  environment  if 
the  recommended  mitigation  measures 
set  forth  in  the  EA  arc  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  CNW  to  implement 
the  mitigation  contained  in  the  EA. 

The  EA  will  be  served  on  all  parties 
of  record  as  well  as  all  appropriate 
Federal,  state  and  local  officials  and  will 
be  made  available  to  the  public  upon 
request.  SEA  will  consider  all  comments 
received  in  response  to  the  EA  in 
making  final  environmental 
recommendations  to  the  Commission. 
The  Commission  will  then  consider 
SEA'S  final  recommendations  and  the 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis,  Office  of 
Economic  and  Environmental  Analysis, 
Room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423.  to 
the  attention  of  Dana  White  (202)  927- 
6214.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Ms.  White. 

Date  made  available  to  the  public: 
March  22. 1995. 

Comment  due  date:  April  21,  1995. 

By  the  Commission,  Elaine  K.  Kaiser. 
Chief.  Section  of  Environmental  Analysis, 


Office  of  Economic  and  Environmental 

Analysis. 

Vernon  A.  Williams. 

Secretory. 

[FR  Doc.  95-6898  Filed  3-21-95;  8:45  am] 

BILUNQ  CODE  7t)3»-01-P 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

[INSNo.  1626ROD-94] 

Record  of  Decision  for  the  Program  of 
Protecting  the  Southwest  Border 
Through  the  Interdiction  of  Illegal 
Drugs  With  the  Support  of  Joint  Task 
Force  Six 

agency:  The  Immigration  and 
Naturalization  Service,  Department  of 
Justice  (lead);  Joint  Task  Force  Six. 
Department  of  Defense  (cooperating); 
and  Environmental  Protection  Agency 
(cooperating). 

ACTION:  Notice  of  availability  of  the 
record  of  decision. 

SUMMARY:  This  Notice  is  to  announce 
that  the  Record  of  Decision  (ROD)  for 
the  continuation  of  the  Joint  Task  Force 
Six  (JTF-6)  activities  along  the  United 
States  (U.S.)/Mexico  border,  jointly 
signed  by  JTF-6  and  the  Immigration 
and  Naturalization  Service  (INS),  is 
available. 

The  JTF-6  program  involves 
providing  operational,  engineering,  and 
general  support  to  law  enforcement 
agencies  (LEAs)  that  have  drug 
interdiction  responsibilities  within  the 
southwestern  border  states.  The  JTF-6's 
primary  area  of  concern  is  within  a  50- 
mile-wide  corridor  along  the  U.S./ 
Mexico  border  from  Port  Arthur.  Texas, 
to  San  Diego,  California. 
ADDRESSES:  Copies  of  the  ROD  are 
available  upon  written  request  to  either 
of  the  following  addresses: 

1.  U.S.  Army  Corps  of  Engineers,  Fort 

Worth  District.  CESWF-PL-RE. 
P.O.  Box  17300.  819  Taylor  Street. 
Fort  Worth.  Texas  76102-0300. 

2.  Immigration  and  Naturalization 

Ser\ice.  425  I  Street  NW,  Facilities 
Branch  (Room  2003),  Washington. 
DC  20536. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  Notice  of  Availability  (NOA)  is 
being  issued  in  accordance  with  the 
National  Environmental  Policy  Act  . 
(NEPA).  Public  Law  91-190.  and 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA,  40  CrK 
1500-1508. 
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Background 

JTF-6  was  activated  on  November  13, 
1989.  at  Fort  Bliss,  Texas,  by  the 
Secretary  of  Defense  in  accOTdance  vsrith 
the  President's  National  Drug  Control 
Strategy. 

The  mission  of  JTF-6  is  to  plan  and 
coordinate  military  training  along  the 
U.S.  Southwest  Land  Border  in  support 
of  counter-drug  activities  by  Federal. 
State,  and  Local  LEAs.  as  requested 
through  Operation  Alliance  and 
approved  by  the  Secretary  of  Defense  or 
a  designated  representative. 

The  INS  is  resfKmsible  for  the 
prevention  of  smuggling  and  unlawful 
entry  of  aliens  into  the  United  States. 
This  task  of  the  Border  Patrol  often 
results  in  the  interdiction  of  drugs  . 
between  the  U.S.  land  Ports-of-Entry. 
The  INS  Border  Patrol  has  been  the 
primary  beneficiary  of  most  JTF-6 
engineering  actions  to  date,  which  have 
included  recoiuxaissance  operations, 
and  fence  and  road  construction.  For 
this  reason,  the  INS  elected  to  act  as 
lead  agency  for  the  preparation  of  a 
Programmatic  Environmental  Impact 
Statement  (PEIS).  The  PEIS  analyzed 
cumulative  environmental  impacts  of 
previous  actions  performed  by  JTF-6, 
and  generically  examined  the  impacts  of 
future  individual  actions,  which  may  be 
developed  within  the  reasonably 
foreseeable  future,  based  cm  experience 
with  similar  past  actions.  The  PEIS  also 
described  the  different  types  of  actions 
performed  by  JTF-6.  The  Environmental 
Protection  Agency  (EPA)  and  JTF-6 
elected  to  act  as  cooperating  agencies. 

A  Notice  of  Intent  (NOI)  to  prepare 
the  PEIS  was  published  in  the  Federal 
Register  on  July  15, 1993,  at  58  FR 
38140.  The  Draft  PEIS  was  filed  with  the 
EPA  and  published  in  the  Federal 
Register  on  April  15,  1994,  at  59  FR 
18115;  the  Notice  of  AvailabiHty  (NOA) 
of  the  Draft  PEIS  was  published  in  the 
Federal  Register  on  May  19, 1994,  at  59 
FR  26322.  The  Final  PEIS  was  filed  with 
the  EPA  on  August  11, 1994.  and 
pubhshed  in  the  Federal  Register  on 
August  19. 1994,  at  59  FR  42831;  the 
NOA  of  the  Final  PEIS  was  published  in 
the  Federal  Register  on  October  5, 1994. 
at  59  FR  50773.  In  accordance  with 
NEPA.  this  ROD  is  the  concluding  step 
in  the  PEIS  process. 

Dated  March  9. 1995. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Saturalization  Service. 
|FR  Doc.  95-7021  Filed  3-21-95;  8:45  am) 
aiLUNQ  CODE  441»-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  prtresents 
summaries  of  determi  nations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  woricers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3J  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30,693;  Hudson  Valley  Polymers. 

A  Division  of  Alfa  Laval  Agri,  Inc., 

Pougbkeepsie,  NY 
TA-W-30,628  &■  TA-W-30.629;  Artex 

Manufacturing  Co..  Abilene,  KS  and 

Overland.  KS 
TA-W-30.630.  A  6-  B:  Artex 

Manufacturing  Co.,  Boonville,  MO. 

Manhattan,  KS.  Yates  Center,  KS 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-30.542:  Scott  Paper  Co..  Oconto 

Falls.  WI 
U.S.  imports  of  sanitary  paper 
products  were  negligible  in  1992 
through  1994. 
TA-W-30.638;  MPl  Warehouse 

Speciality  Co..  Williston.  ND 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of   ' 
1974. 
TA-W-30.621.  WW  Technar.  Inc..  TRW 

Transportation  Electronics  Div., 

San  Dimas  Br  Irwindale.  CA 
The  investigation  revealed  that 
worker  separations  at  the  San  Dimas 
and  Irwindale,  CA,  plants  of  TRW 
Transportation  Electronics  Div.  of  TRW 
Technar,  Inc.,  were  a  result  of  a 
corporate  restructuring  effort  to  more 
efficiently  utilize  the  capacity  of  all 
company  plants. 
TA-W-30.641;  Camp  Service  Line. 

Standard  Motor  Products.  Inc.. 

Edwardsiille,  KS 
Layoffs  were  a  result  of  corporate 
restructuring  effort  to  utilize  more 
efficiently  the  capacity  of  all  company 
plants. 
TA-W-30.702;  Bearings.  Inc..  Rahway. 

NJ 
The  worker's  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30.720:  SNE  Enterprises.  Inc., 

Spokane.  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30.630;  Exxon  Pipeline  Co..  La 

Porte.  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30. 760;  Kennemetal.  Inc. ,  El 

Paso.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30,770;  ATS'T  Communications 

of  Southwest,  Inc.,  Odessa.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30.658;  Swift  Adhesives.  St. 

Joseph.  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  3. 
1994. 
TA-W-30.725.  A  &■  B;  Gerrity  Oil  S-  Gas 

Corp.,  Denver,  CO  &■  Operating  at 

Various  Locations  in  the  Following 

States:  A:  CO..  B;  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31.  1994. 


TA-W-30.732:  Contract  Apparel.  El 
Paso.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
24. 1994. 

TA-W-30.753;  Techmedica.  Inc.. 
Camarillo.  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 

22.  1993. 

TA-W-30.  627;  New  Dimensions.  Ltd. 

Providence,  RI 
A  certification  w^as  issued  covering  all 
workers  separated  on  or  after  December 
21,  1993. 
TA-W-30.  613;  T.A.B.C.  Prince  Gardner 

(Formerly  Prince  Gardner.  Inc), 

Searcy.  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
14.1993. 
TA-W-30,  697;  Empire  Manufacturing 

Co..  Winder.  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  5. 
1994. 

TA-W-30.  654;  Guardian  Electric 
Manufacturing  Co..  Inc., 
Woodstock,  IL 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Januar\'  3. 
1994. 

TA-W-30.  704;  Lynwood  Fashions.  Inc.. 
Wilkes  Barre.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
24. 1994. 

T.\-W-30.  710;  Crown  Cork  &  Seal  Co  . 
Inc..  Swedesboro,  N) 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Januar\' 

23.  1994. 

TA-W-30.  647.  A.  B.  C:  Amerada  Hess 
Corp..  Houston.  TX  and  Operating 
At  Various  Locations  in  the 
Following  States:  A;  OK.  B:  LA.  C: 
ND 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  Januar>' 

17.  1994. 

TA-W-30.  675;  Mallinckrodt  Medical. 
Inc..  Anesthesiology  Div.,  Arg\ie, 

A  certification  was  is.sued  covering  all 
workers  separated  on  or  after  January 
16.  1994. 

TA-W-30.  660  &  TA-W-30.  661;  Utica 
Corp..  Mohawk  St,  Whitesboro,  Ni' 
and  Halsey  Road.  Whitesboro.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  9. 
1995. 

Also,  pursuant  to  Title  V  of  the  NortI) 
.American  Free  Trade  Agreement  . 


Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a)  Subchapter 
D.  Chapter  2.  Title  II.  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  months  of  March.  1995. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or' 
appropriate  subdivision  tiiereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(A)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(B)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased. 

(c)  That  the  increase  in  imf)orts  contributed 
importantly  to  such  workers'  separations  or 
threat  of  separation  and  to  the  decline  in 
sales  or  production  of  such  firm  or 
subdivision:  or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00354:  Genlyte  Group. 

Inc..  Lightolier  Div — Model  Shop. 

Secaucus.  NJ 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  ft'om 
Genlyte  to  Mexico  or  Canada  during  the 
period  under  investigation,  nor  did 
Genlyte  import  tissue  from  Mexico  or 
Canada  any  articles  like  or  directly 
competitive  with  model  lamp  fixtures. 
track  system  devices,  fluorescent 
fixtures  and  other  lighting  model 
products. 
\AFTA-TAA-00348;  Martin  Marietta. 

Ocean,  Radar  6-  Sensor  Systems 

Div..  Utica.  NY 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met  and  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
Section  506(b)(2)  of  the  Act. 
NAFTA-TAA-00351:  Eagle  Coach 

Corp..  Brownsville.  TX 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  from  the 
subject  facility  to  Mexico  or  Cianada 
during  the  period  under  investigation, 
nor  does  the  company  import  bu.ses 
from  Mexico  or  Canada. 


NAFTA-TAA-00345:  Johnson  Controls 

Battery  Group.  Inc..  Oivosso,  MI 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  from  Johnson 
Controls  to  Mexico  or  Canada  during  the 
period  under  investigation,  nor  did 
Johnson  Controls  import  from  Mexico  or 
Canada  any  articles  that  are  like  or 
directly  competitive  with  automotive 
batteries. 
NAFTA-TAA-00353;  Anderson  &■ 

Middleton.  Grays  Harbor  Veneer 

Div..  Hoquiam.  WA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met  There 
was  no  shift  in  production  from  the 
subject  facility  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  does  the  company  import  veneer 
from  Mexico  or  Canada.  Customer 
imports  of  veneer  from  Canada  or 
Mexico  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
firm. 
NAFTA-TAA-00349;  Unisys 

Gowrnment  Systems  Group.  Great 

Neck.  NY 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
investigation  finding  show  that  of  the 
bids  submitted  unsuccessfully  by  the 
subject  firm,  the  contracts  were  awarded 
to  domestic  firms  to  manufacture 
domestically;  therefore,  customer 
imports  &T)m  Canada  or  Mexico  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  firm. 
NAFTA-TAA-00347;  Pacific  Trail.  Inc.. 

London  Fog  Industries.  Spokane, 

WA 
The  investigation  disclosed  that 
workers  at  the  Spokane  facility  provided 
warehousing,  distribution  and  other 
support  services  related  to  the  overseas 
production  of  recreational  clothing.  The 
provision  of  services  supporting 
production  that  occurs  outside  the  L'.S. 
cannot  be  used  as  the  basis  for 
certification  under  the  terms  of  the 
Trade  Act  of  1974,  as  amended. 
NAFTA-TAA-00356;  Digital  Employees' 

Federal  Credit  Union.  Albuquerque, 

NM 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended.  Performance  of  services  does 
not  constitute  production  of  an  article, 
as  required  by  the  Trade  Act  of  1974. 
this  determination  has  btvn  uphold  in 
the  US  Court  of  Appeals. 

Affirmative  Determinations  NAFT.A- 
TA.\ 

S.\FT.\-T.\.\-lUUtiO:  A\ia.  /nc. 
.\V.</»jmi\  /)/»-..  Bt'aver  Dam.  KY 


UMI 
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A  certification  was  issued  covering  all 
workers  of  the  Nestaway  Div.  of  Axia, 
Inc.,  Beaver  Dam,  KY  separated  on  or 
after  February  3, 1994. 

NAFTA-TAA-00358;  Sun  Apparel,  Inc., 
Concepcion  Plant,  El  Paso,  TX 

A  certiHcation  was  issued  covering  all 
workers  of  the  Concepcion  Plant  of  Sun 
Apparel,  Inc.,  El  Paso.  TX  separated  on 
or  after  February  2, 1994. 

NAFTA-TAA-00346:  D&G  Shake  Co., 
Inc,  Amanda  Park,  WA 

A  certiHcation  was  issued  covering  all 
workers  of  D  &  G  Shake  Co.,  Inc., 
Amanda  Park,  WA  separated  on  or  after 
January  24, 1994. 

NAFTA-TAA-00342;  Johnson  Br 
Johnson,  Personal  Products  Co., 
Div.,  North  Little  Rock.  AR 

A  certification  was  issued  covering  all 
workers  of  Carefree,  Serenity  Thin  Pads 
and  Serenity  Guards  Departments  of  the 
Personal  Products  Co  Div.  of  Johnson  & 
Johnson.  North  Little  Rock,  AR 
separated  on  or  after  January  23.  1994. 

NAFTA-TAA-00350:  Memotec 
Comwunications,  Inc.,  North 
Andover,  MA 

A  certification  was  issued  covering  all 
workers  of  Memotec  Communication, 
Inc.,  North  Andover,  MA  separated  on 
or  after  January  9. 1994. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  March.  1995.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington,  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  WTite  to  the  above 
address. 


Dated:  March  14, 1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-7040  Filed  3-21-95;  8:45  am] 
WLUNG  COOE  4S10-30-M 


rTA-W-30,633] 

Karlshamns  USA,  incorporated, 
Harrison,  New  Jersey;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  9. 1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
Karlshamns  USA,  Incorporated, 
Harrison,  New  Jersey  (TA-W-30.633). 

The  company  has  requested  that  the 
petition  be  withdrawal.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  9th  day  of 
March,  1995. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-7045  Filed  3-21-95;  8:45  am) 
BILUNG  COOE  4510-30-M 


investigations  Regarding  Certifications 
of  Eligibility  To  Appiy  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  3, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  3,  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  13th  day 
of  March,  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  B-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDI)( 

Petitioner  (union/worVers/flrm) 

Location 

Date 
received 

Date  of 
petition 

Petition 
No. 

Articles  produced 

Hyperion  Power  Technologies  (Work- 
ers). 

TIC  Inc.  (Workers) 

Ace  Comb  Co  (IBT) 

Etowah  Mfg.  Co.,  Inc.  (Workers) 

Huls  America  Inc.  (Workers)  

Penn  Union  Corp  (Workers) 

Gregory  Rig  Service  &  Sales.  Inc.  (Co.) 

Fisher     Controls     International.     Inc. 
(UAW). 

Mitel     Telecommunications     Systems 
(Co). 

Mrtel     Telecommunications     Systems 
(Co). 

Formfit  Rogers  (Co.) 

Transwestern  Pipeline  (Workers)  

Saba     Petroleum.     Inc/Saba     Energy 
(Workers). 

Pennzoil  Sulphur  Co.  (Co.)  

Watertown.  MA  

Kankakee,  IL 

Booneville,  AR  

Etowah.  TN  

Elizabeth.  NJ 

Edinboro,  PA 

Odessa,  TX 

Marshalttown,  lA  .... 

Mt.  Laurel,  NJ  

Moorestown.  NJ 

McMinnville.  TN  

Hobbs.  NM  

Edmond.  OK  

Pecos,  TX  

03/13/95 

03/13/95 
03/13/95 
03/13/95 
03/13/95 
03/1 3«5 
03/13/95 
03/13/95 

03/1  a'95 

03/13/95 

03/13/95 
03/13/95 
03/13/95 

03/13/95 
03/13/95 
03/13/95 
03/13/95 

02/20/95 

02/08/95 
02/15/95 
02/24/95 
01/31/95 
02/22/95 
01/03/95 
02/27/95 

11/06/95 

11/06/95 

02/22/95 
03/02/95 
02/11/95 

02/03/95 
02/03/95 
02/03/95 
02/03/95 

30.795 

30,796 
30,797 
30,798 
30,799 
30,800 
30,801 
30,802 

30,803 

30,804 

^      30,805 
30,806 
30,807 

30,808 
30,809 
30.810 
30.811 

Power  supplies  &  magnetos. 

Outerwear  jackets. 

Hair  accessories. 

Work  shirts. 

Paint  thinners  chemicals. 

Casting  bronze  &  Copper  alloy. 

Oil  rigs. 

Control  valves  for  pipelines. 

Telephone  &  voce  mail  systems. 

Telephone  &  voice  mail  systems. 

Ladies  nightwear. 

Natural  gas. 

Crude  oil  &  natural  gas. 

Sulphur. 
Sulphur. 
Sulphur. 
Sulphur. 

Pennzoil  Sulphur  Co.  (Co.)  

Pennzoil  Sulphur  Co.  (Co.)  

Pennzoil  Sulphur  Co.  (Co.)  

Galveston.  TX  

Houston.  TX  

Tampa.  FL 

APPENDIX— Continued 

Petitioner  (union/workers/firm) 

Location 

Date 
received 

Date  of 
petition 

Petition 
No. 

Artk:ies  produced 

Anderson  &  MIddleton  (Co.) 

Unisys  (lUE)  

Hoquiam.  WA 

Great  Neck,  NY 

Brownsville,  TX  

03/13/95 
03/13/95 
03/13/95 

03/07/95 
03/06/95 
03/07/95 

30.812 
30.813 
30.814 

Softwood  lumber. 
Sh^iboard  radar  systems. 
Buses. 

Eagle  Coach  Corporation  (Co.) 

|FR  Doc.  95-7042  Filed  3-21-95:  8:45  ami 
BU.UNO  COOE  4610-30-M 


[TA-W-30,733] 

McDonneti  Douglas  Cotporation,  Long 
Beach,  Monrovia  and  Huntington 
Beach,  California  and  Columbus,  OH; 
Notice  of  Termination  of  Investi^rtion 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  13, 1995,  in 
response  to  a  worker  petition  which  was 
filed  on  February  13.  1995,  on  behalf  of 
workers  at  McDoimell  Douglas 
Corporation,  Long  Beach,  Monrovia  and 
Huntington  Beach,  California,  and 
Columbus,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  10th  day  of 
March.  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-7044  Filed  3-21-95;  8:45  am) 
BILLING  CODE  4S10-30-M 


Occupattonai  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  FuU 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NAOOSH).  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  April  10  and  11 . 
1995.  in  Room  N3437  A-D  of  the 
Department  of  Labor  Building  located  at 
200  Constitution  Avenue  NVV, 
Washington,  DC  The  meeting  is  open  to 


the  public  and  will  begin  at  8:30  a.m. 
each  day  lasting  imtil  approximately  4 
p.m.  on  April  10  and  3  p.m.  on  April  11. 

Agenda  items  will  include  overviews 
of  activities  of  both  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 
Safety  and  Health  (NIOSH),  a  legislative 
update,  and  discussions  on 
occupational  safety  and  health 
programs. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Joanne 
Goodell  befcffe  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Committee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Tom  Hall  by  April  3  at  the  address 
indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection 
through  Tom  Hall.  Division  of 
Consumer  Affairs,  Room  N-3647.  200 
Constitution  Avenue  NW,  Washington, 
DC  20210.  telephone  202-219-8615. 

For  additional  information  contact: 
Joanne  Goodell.  Directorate  of  Policy. 
Occupational  Safety  and  Health 
Administration.  Room  N-3641,  200 
Constitution  Avenue  NVV,  Washington. 
DC  20210.  telephone  202-219-8021. 

Signed  at  Washington.  D.C.  this  17th  day 
of  March  1995. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor 
(FR  Doc.  95-7046  Filed  3-21-95:  8;45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certtfications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  onder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration.  (ETA).  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8.  1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  wi^  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C,  provided  such 
request  is  filed  in  writing  with  the 
Director  of  OTAA  not  later  than  April  3. 
1995. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  April  3.  1995. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA.  ETA.  DOL.  Room 
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C-4318.  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  13th  day 
of  March,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 

Petitioner  (untorVworkers/firm) 

Locatipn 

Date  re- 
ceived at 
governor's 
office 

Petition  No. 

Articles  produced 

Cleveland   Twist    Drill    Company;    Div.    of 

Greenfield  Ind.  (Workers). 
Boeina  of  Portland  (Workers)  

Cynthiana,  KY 

Portland,  OR  

Jefferson,  WA  

Freeport,  IL  

02/17/95 

02/20/95 
02/23/95 

02/17/95 

02/24/95 
02/24/95 

02/27/95 

02/28/95 
02/28/95 

02/28/95 
03/01/95 
03/06/95 
03/08«5 

oa'08,'95 

03/09/95 

03/09/95 

NAFTA-00373 

NAFTA-00374 
NAFTA-00375 

NAFTA-00376 

NAFTA-00377 
NAFTA-00378 

NAFTA-00379 

NAFTA-00380 
NAFTA-00381 

NAFTA-00382 
NAFTA-00383 
NAFTA-00384 
NAFTA-00385 

NAFTA-00386 

NAFTA-00387 

NAFTA-00388 

Twist    drills,    tool    bits,    T-t))ades,    cut-off 

blades. 
Aircraft  parts  ie.  beams. 
Livingroom  furniture. 

Brooms;  corn  and  straw. 

Schwetger  Industries,   Inc.;  Jefferson  Fur- 
niture Mgf.  Fac.  (USWA). 

W.E.  Kautenberg  Company;  National  Brush 
Sister  Co.  (Workers). 

DLCI  USA  (Workers) 

Van  Buren,  ME  

Wilson.  NY  

McMinnville,  TN  

Appleton,  WA 

Vienna,  WV  

Henderson,  NV  

Booneville,  AR  

Dallas,  TX  

Oshkosh,  NE 

Virginia  Gardens, 

FL. 
Woodinville,  WA 

Humptulips.  WA  

Bicycle  parts. 

Industrial  washing  equipment. 

Unden^ar  and  outerwear. 

Logs. 

Natural  gas  and  crude  oil. 

Titanium  sponge. 

Combs,  brushes,  and  hair  accessories. 

Bedroom  textile  furnishings. 

Medk:al     instruments     ie.     stephescope 

diaphrams. 
Magazines. 

Wood  cabinets,  decorative  wood  furnish- 
ings, furniture  items. 
Cedar  shakes. 

AMSCO  Basil  Mfg.;  AMSCO  International 
(Co.). 

1.  Appel  Corpofation;  Formfit  Rogers  (Work- 
ers). 

HiHskle  Logging  Inc.  (Workers)  

Pennzoil  Products  Co.;  Exploration  and  Pro- 
duction (UERMA). 

Timet;  Tremont  (Workers) 

Goody  Products;  Ace  Comb.  Co.  (Workers) . 

Pilkjwtex  Corporation  (Workers)  

Marshalltown   Instruments — DESCO   Corp.; 

Oshkosh  (Workers). 
Editorial  America,  SA  (Wori<ers)  

Western  Cabinet   &   Miltwork,   Inc.   (MILL- 
MAN). 
West  Pac  Cedar  Products  Inc.  (Co.)  

(FR  Doc.  95-7041  Filed  3-21-95;  8:45  am] 
BILUNG  COOE  4S10-30-M 


[NAFTA-00365] 

Nashua  Cartridge  Products,  Inc. 
Exeter,  New  Hampshire;  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  February  13, 1995  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Nashua  Cartridge  Products, 
Inc.  in  Exeter,  New  Hampshire.  Workers 
produce  laser  toner  cartridges. 

In  a  letter  dated  February  27,  1995, 
the  petitioners  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
•■•investigation  in  this  case  would  serve 


no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C,  this  14th  day 
of  March,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-7043  Filed  3-21-95;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-024)] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee, 
Subcommittee  on  Materials  and 
Structures;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 


Aeronautics  and  Space  Administration 
announces  a  NAC,  Aeronautics 
Advisory  Committee,  Subcommittee  on 
Materials  and  Structures  meeting. 
DATES:  April  11, 1995,  8  a.m.  to  7  p.m.; 
and  April  12, 1995,  8  a.m.  to  2:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Room  124,  Building  1229, 
Hampton,  VA  23681. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Darrel  R.  Tenney,  National  Aeronautics 
and  Space  Administration,  Langley 
Research  Center,  Hampton,  VA  23681 
(804/864-3492). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Overview  of  NASA's  Aeronautics 

Program 
— Multidisciplinary  Design 

Optimization  Airframe/Engine 
— Base  Materials  &  Structures/ Airframes 
— Base  Materials  &  Structures/ 

Propulsion 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 


scheduling  priorities  of  the  key 
participants. 

Dated:  March  16, 1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-7000  Filed  3-21-95;  8:45  am) 
BILUNQ  COOE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  and  Electric 
Corporation;  Notice  of  Consideration 
of  Issuance  of  Amendment  To  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  For  A 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18  issued  to  Rochester  Gas  and  Electric 
Corporation  (RG&E)  for  operation  of  the 
Ginna  Nuclear  Power  Plant  located  in 
Wayne  County,  New  York. 

Tne  proposed  amendment  would 
revise  Ginna  Station  Technical 
Specification  (TS)  4.4.2.4.a  to  replace 
specific  leakage  testing  frequencies  for 
containment  isolation  ^Ives.  This  TS 
change  will  support  a  proposed 
Exemption  to  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Part  50. 
Appendix  J,  Section  III.D.3,  requested 
under  separate  cover  to  exempt  Type  C 
testing  of  certain  valves  during  a  1995 
refueling  outage. 

Before  issuance  of  the  proposed 
license  tmiendment,  the  Commission 
will  have  made  findings  require  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change  does 


not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  change  is 
consistent  with  NUREG-1431  [Standard 
Technical  Specifications  -  Westinghouse 
Plants,  dated  September  1993)  and  has 
therefore,  been  previously  evaluated  and 
accepted  by  the  NRC.  The  change  involves  no 
technical  change  to  the  existing  Technical 
Specification  since  10  CFR  Appendix  J 
provides  equivalent  testing  frequencies  as 
those  currently  specified  in  TS  4.4.2.4.a. 
There  is  no  impact  to  initiators  of  analyzed 
events  or  assumed  mitigation  of  accident  on 
transient  events.  Implementation  of  this 
change  is  expected  to  result  in  more  efficient 
use  of  RG&E  and  the  NRC  resources  without 
any  reduction  in  safety. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  trom  any  accident 
previously  evaluated.  The  change  is 
consistent  with  NUREG-1431  and  has 
therefore,  been  previously  evaluated  and 
accepted  by  the  NRC.  The  change  does  not 
involve  physical  alterations  of  £e  plant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  changes  in  methods  governing 
normal  plant  operation.  The  change  does  not 
impose  or  eliminate  any  new  or  different 
requirements  since  10  CFR  (Part)  50, 
Appendix  J  provides  equivalent  testing 
frequencies  as  those  currently  specified  in  TS 
4.4.2.4.a. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  All  requirement  in  the 
technical  specifications  related  to 
containment  isolation  valves  remain  the 
same  with  exception  that  a  reference  to  10 
CFR  (Part)  50,  Appendix )  is  being  provided 
in  place  of  specific  leaicage  testing 
requirements.  The  change  has  no  impact  on 
any  safety  analysis  assumptions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this    ' 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
v^thin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  die 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  Hcense 
amendment  before  the  expiration  of  the 
30'day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu'  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  dehvered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW.. 
WashinBton,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  21,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuU  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Rochester 
Public  Library,  115  South  Avenue, 
Rochester,  New  York  14610.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
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the  petitioner  in  the  proceeding,  and 
bow  that  interest  may  be  afEected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
foUowring  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  virishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  vi'ithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  i>etition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  £act  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sui^dent  infOTmation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determinadon  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  VS. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fr6«  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missoiui 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Ledyard 
B.  Marsh:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
Winston  &  Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  sp>ecified  in  10 
CFR  2.714(a)(lMiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  March  13, 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 


Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Rochester  Public  Library,  115  South 
Avenue,  Rochester,  New  York  14610. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  March  1995. 

For  The  Nuclear  Regulatory  Commission. 
O  are  lice  E.  Carpenter, 

Acting  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects — I/U.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-7015  Filed  3-21-95;  8:45  am! 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

March  1, 1995. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  messagflAad  been  transmitted 
to  Congress. 

This  report  gives  the  status,  as  of 
March  1, 1995,  of  25  rescission 
proposals  and  seven  deferrals  contained 
in  four  special  messages  for  FY  1995. 
These  messages  were  transmitted  to 
Congress  on  October  18,  and  December 
13, 1994,  and  on  February  6,  and 
February  22, 1995. 

Rescissions  (Attachments  A  and  C) 

As  of  March  1, 1995,  25  rescission 
proposals  totaling  $1,067.8  million  had 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1995  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

A?  of  March  1, 1995,  $2,621.0  million 
in  budget  authority  was  being  deferred 
ft'om  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1995. 

Information  fitxn  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 

59  FR  54066.  Thursday,  October  27, 1994 
59  FR  67108.  Wednesday.  December  28. 1994 


60  FR  8842.  Wednesday.  February  15. 1995         Attachment  B.— Status  of  FY  1995       Attachment  B.— status  of  FY  1995 
WrStor'^'''"*                                                              Deferrals                                    Deferrals-Continued 

"^  °^'                                                                                 lln  millions  of  dollars]                                         [in  millions  of  dollars) 

Attachment  A.— Status  of  FY  1995                                                n„Hootarx, 

«^„.  „.   „„                                                                                    Budgetary                                                            Budgetary 
Rescissions                                                                                    resources                                                             resources 

(In  millions  of  dollars]                       r.  r.     ■                 j .      , 

Deferrals  proposed  by  the                                   Overturned  by  the  Congress  

Rescissions  proposed  by  the 

President 

Rejected  by  the  Congress  

Currently  before  the  Congress 
AT^ACH^ 

Budgetarv          ■ 'caiuciH ^.oos.i 

resources       Routine  Executive  releases                                  Currently  before  the  Congress 
through  March  1. 1995 
(OMB/ Agency  releases  of 
1.067.8        S2,079.7  million,  partially 
offset  bv  cumulative  oosi- 

2.621.0 

^. 

liustmentofS1.6mil- 
-2.078.0 

Y  1995  RESCISSION  PROPOSALS  AS  OF  MARCH  1.  1995 
mounts  in  thousands  of  dollars] 

tive  aii 
1.067.8        lion)  . 

1ENT  C— Status  of  F 

[A 

Amounts  pending  before  Congress 

Date  of 
message 

Previously 

vt^ithhekj 

and  made 

available 

Date  made 
available 

Amount 
rescinded 

Congres- 
sional 
action 

Agency/bureau/account 

Rescission 
No. 

Less  than 
45  days 

More  than 
45  days 

Department  of  Agriculture 
Foreign  Agricultural  Serv- 
ice: 
Public  Law  480  pro- 

R95-1   

43.865 

98.635  ..*.. 

2.900 

18.000 

138.084  .... 
-35.000  .. 

43.888 

26,903 

168 

2-6-95 
2-6-95 

2-6-95 

2-6-95 

2-6-95 
2-22-95 

2-6-95 

2-6-95 
2-6-95 

2-6-95 
2-6-95 

2-6-95 

- 

gram  account. 
Public  Uw  480 

grants,  title  1 
(OFD),  II,  and  III. 
Food  and  Nutrition  Serv- 
ice: 

Food  stamp  program 

R95-2  

R95-3  

R95^  

R95-4A  .... 

R95-5  

R95-6  

R95-7  

R95-^  

R95-9  

R95-10  .. . 

« 

Department  of  Commerce 

National  Telecommuni- 
cations and  Information 
Administration: 
Public  broadcasting 

facilities,  planning 
and  construction. 
Department  of  Education 
Office  of  Elementary  and 
Secondary  Education: 
School  improvement 

programs. 

Office  of  Vocational  and 
Adutt  Education: 
Vocational  and  adult 

education. 
Office  of  Postsecondary 
Education: 
Higher  education 

College  housing  and 

academic  facilities 
program 
Office  of  Educational  Re- 
search and  Improve- 
ment: 
Education  research, 
statisbcs,  and  im- 
provement. 
Lit>ranes 

750 

12.942 

29.147 

•• 

Department  of  Health  and 
Human  Services 
Health  Resources  and 
Services  Administra- 
tion: 
Health  resources 

and  services. 
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lAmounts  in  Vwusands  of  doUars] 


AgencyAxjreau/account 


Amounts  pendmg  before  Congress 


Rescission 


Centers  for  Disease  Con- 
Wo>  and  Prevenbon: 
Disease  cor^ol,  re- 
search, and  train- 
ing. 
f4ational  Institutes  of 
Health: 
Natior^  Center  for 
Research  Re- 
sources. 
Department  of  Housing  and 
UrtMn  Development 
Housing  Programs: 
Anrujel  contribulrans 
for  assisted  hous- 
ing. 
Congregate  services 
Department  o(  Lalx>r 
Bueau  of  Laix>r  Statis- 
tics: 
Salaries  arxf  ex- 
penses. 
Department  o(  Transpor- 
tation 
Federal  Railroad  Admin- 
istration: 
Local  rail  freight  as- 
sistance. 
Office  of  the  Secretary: 
Payments  to  air  car- 
riers (Airport  and 
airway  trust  fund). 
Environmental  Protection 
Agency 

Atatement,  control, 

arxj  compliance. 

Water  infrastructure 

financing. 
Research  and  devet- 
opment. 

i  :atJortal  Aeronautics  and 
Space  Administration 

Mission  support  

Construction  of 
faciUes. 
Small  Business  Administra- 
tion 

Salanes  arxl 
expenses. 
Other  independent  Agen- 
cies 
Chemical  Safety  and 
Hazard  Investigation 
Board: 
Salanes  and 
expenses.  j 


UMI 


R95-11 


R95-12  .. 


H95-13 
R95-14 

R95-1S 


R95-16  ... 


R95-17 


R95-18  .... 
R95-18A  .. 
R95-18B  .. 

R95-18C  .. 
R95-18C- 


R95-19  .... 
R95-20  .... 


R95-21  ... 


Less  then 
45  days 


1,300 


1.000 


More  than 
45  days 


Date  of 
message 


439,200 

J7J0O0  .. 


1.100 


R95-22  .„. 


13,216  .... 
7.680 

11,642  .... 
-6,835  .. 
3,200 

3,635 

Language 

1,000 

27,000 

15,000 


2-^-95 


2-6-95 


Previously 

withheld 

and  made 

availat)le 


Date  made 

available 


2-6-96 


2-6-95 


2-6-^ 


Amount 
resdnded 


500 


2-6-95 
2-6-95 


2-6-95 
2-6-95 
2-6-95 


2-6-96 
2-22-95 


2-6-95 
2-6-95 


2-6-95 


Congres- 
sional 
action 


6,835 


2-6-95 


2-6-95 
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Date  of 
message 

Previously 
withheld 

and  made 
available 

Date  made 

available 

Amount 

rescinded 

Congres- 

Agency/bureau/account 

Rescission 
No. 

Less  than 
45  days 

Mere  than 

45  days 

sional 
action 

National  Science  Foun- 
dation: 
Academic  research 

R95-23  ... 

131.867  .... 

2-6-95 

infrastructure. 

Total  Rescis- 

1.067,787 . 

0 

6.835 

0 

sions. 

ATTACHMENT  D. 


-STATUS  OF  FY  1995  Deferrals  as  of  March  1,  1995 

[Amounts  in  thousands  of  doUars] 


Deferral 
No. 

AnfK>unts  transmitted 

Date  of 
message 

Releases  ( - ) 

Cortgres- 
sional 
action 

Cumu- 
lative ad- 

Amount 

defen^ed 

as  of 

3-1-95 

Agency/bureau/account 

Original 
request 

Subse- 
quent 
change 
{*) 

CunKi- 
lative 
0MB/ 

agency 

Congres- 
sionaily 
required 

Funds  Appropriated  to  the 
President 

International  Security  Assist- 
ance: 
Econonwc  support  fund 

095-1   

D95-1A  .... 
D95-2  

D95-3  

D95-4  

D95-5  

D95-6  

D95-6A  .... 

D95-7  

53.300 

10-18-94 
12-13-94 
10-18-94 

10-18-94 

10-18-94 

10-18-94 

10-18-94 
2-22-95 

1t)-18-94 

1,173,948 

121.848 
1.800,000 

1^7 

1  107  047 

Foreign  military  financ- 

3.139.279 

47.917 

2.000 

169.998 
7.319 

1  339  279 

ing  grants. 
Foreign  military  financ- 

47 917 

ing  program  account. 
Military-to-mititary  con- 

2 000 

tact  program. 
Agency  of  International  De- 
velopment: 
International  disaster 

127,830 

42,166 

assistance,  executive. 
Department  of  Health  and 
Human  Services 
Social  Secunty  Administra- 
tion: 
Limitation  on  adminis- 

• 

trative  expenses. 

2 

7  321 

Department  of  State 

Bureau  lor  Refugee  Pro- 
grams: 
United  States  emer- 

105.300 

30.000 

75.300 

gency  refugee  and 
migration  assistance 
fund. 

Total,  Deferrals 

3,525,113 

1,173,950 

2,079,678 

1,647 

2.621,032 

IFR  Doc.  95-7029  Filed  ^-21-95;  8:45  am] 
BILLING  CODE  9tlO-«1-M 

Rescission  of  0MB  Circulars 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  proposed  rescission  of 
ON®  Circular  A-105  "Standard  Federal 
Regions". 

summary:  Notice  is  hereby  given  that 
0MB  intends  to  rescind  Circular  No. 


A-105,  "Standard  Federal  Eegioos." 
The  current  circular  establishes  ten 
standard  Federal  regions,  uniform 
regional  boundaries  and  conunon 
regional  office  headquarter  locations  for 
all  Federal  domestic  agencies.  The 
circular  also  provides  guidelines  for 
establishing  or  realigning  field 
structures,  regional  offices,  and 
subregional  ofGoes.  Circular  A-105  is 
being  proposed  for  rescission  because 
changes  in  the  -way  the  Federal 
Goverrutjent  manages  resources;  agency 


efforts  to  reduce  duplicative  levels  of 
management  and  oversight:  and 
expanded  use  of  technology  to  interact 
with  the  pubUc  makes  a  strict  regional 
structure  inefhcient  and  unnecessary. 

DATES:  Persons  who  u-ish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-105  should  submit  their 
commems  no  later  than  April  24,  1995. 
The  rescission  will  trice  piece  June  8, 
1995,  unless  the  comments  raise 
significant  concerns  regarding  the 
proposed  rescission. 
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ADDRESSES:  Comments  should  be 
addressed  to:  Steve  Mertens.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  725  17th 
Street,  NW,  Room  9002,  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  the  proposed 
rescission  of  Qrcular  No.  A-105, 
contact  Steve  Mertens  on  (202)    395- 
4935.  For  further  information  on  OMB's 
overall  review  of  its  circulars,  contact 
Frank  J.  Seidl,  m,  Staff  Assistant,  on 
(202)  395-5146;  or  Rosalyn  J.  Rettman, 
Associate  General  Counsel  for  Budget 
on  (202) 395-5000. 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  has  initiated  a 
systematic  review  of  all  OMB  circulars, 
in  an  effott  to  reduce  unnecessary 
Government  directives.  As  part  of  this 
initiative,  each  OMB  circular  is  being 
reviewed  to  see  whether  it  should  be 
rescinded  or  whether  its  requirements 
can  be  simplified. 

Dated:  March  10. 1995. 
John  B.  Arthur, 

Associate  Director  for  Administration. 
[FR  Doc.  95-6758  Filed  3-21-95:  8:45  ami 
BILUNG  CODE  3110-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Airspace  Reclassification  in 
the  Vicinity  of  Bellingham,  WA,  in 
Support  of  Transport  Canada  Terminal 
Airspace  Design;  Public  Meetings 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces 
informal  airspace  meetings  to  solicit 
information  h-om  airspace  users  and 
others  concerning  a  proposal  by 
Transport  Canada  to  reclassify  the 
United  States  airspace  as  Class  C 
airspace  in  the  vicinity  of  the  San  Juan 
Islands  and  Bellingham,  WA,  to  provide 
the  same  level  of  safety  as  adjacent 
Canadian  airspace.  Prior  to  initiating 
rulemaking  actions  to  modify  United 
States  airspace,  the  FAA  is  seeking 
public  input  to  assist  in  the 
development  of  a  viable  airspace  design. 
The  FAA  will  conduct  two  informal 
airspace  meetings  in  the  State  of 
Washington  on  May  9-10,  1995.  The 
purpose  of  these  meetings  is  to  gather 
information  concerning  the  impact  of 
the  Transport  Canada  proposal  on 
aircraft  operations  in  the  United  States. 
Interested  persons  will  be  given  an 


opportimity  to  present  their  views, 
recommendations,  and  comments 
concerning  these  issues  in  this  public 
forum.  All  comments  received  will  be 
considered  in  any  future  FAA  actions, 
rules,  or  policy  developments  on 
reclassification  of  airspace  in  the 
vicinity  of  the  San  Juan  Islands  and 
Bellingham,  WA. 

TIMES  AND  DATES:  These  meetings  will  be 
held  from  7:00  p.m.  to  10:00  p.m.,  on 
Tuesday,  May  9,  and  Wednesday,  May 
10,  1995.  Comments  must  be  received 
on  or  before  July  10,  1995. 
PLACE: 

Tuesday,  May  9,  1995:  Friday  Harbor 
High  School  (Hall  Gymnasium),  45 
Blair  Street,  Friday  Harbor,  WA 
Wednesday,  May  10, 1995:  Bellingham 
International  Airport,  Terminal 
Building,  2nd  Floor  Meeting  Room, 
Bellingham,  WA 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500.  Federal 
Aviation  Administration,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98055^056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melodie  DeMarr,  System  Management 
Branch  (ANM-530),  Northwest  Regional 
Office,  telephone:  (206)  227-1534. 

SUPPLEMENTARY  INFORMATION: 
Meeting  Procedures 

(a)  These  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  Administrator, 
FAA  Southern  Region.  Each  participant 
will  be  given  an  opportunity  to  make  a 
presentation,  although  a  time  limit  may 
be  imposed. 

(b)  These  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation  so 
that  timefi^mes  can  be  established.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers. 
These  meetings  will  not  be  adjourned 
until  everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  These 
meetings  may  be  adjourned  at  any  time 
if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 


additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  These  meetings  will  not  be 
formally  recorded.  However,  a  summary 
of  the  comments  made  at  these  meetings 
will  be  filed  in  the  docket. 

Agenda  for  Each  Meeting 

— Opening  Remarks  and  Discussion  of 

Meeting  Procedures 
— Briefing  on  Background  for  Proposal 
— Public  Presentations 
— Closing  Comments 

Issued  in  Washington,  DC,  on  March  15, 
1995. 
Harold  W.  Becker 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-7030  Filed  3-21-95;  8:45  am] 
BILUNG  CODE  4«10-13-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-106;  Notice  2] 

Decision  That  Nonconforming  1991 
Mercedes-Benz  200E  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1991  Mercedes- 
Benz  200E  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1991 
Mercedes-Benz  200E  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1991  Mercedes-Benz  300E),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATES:  The  decision  is  effective  March 
22,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayier,  Office  of  Vehicle  Safety 
Comphance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refuspd 
admission  into  the  United  States  unless 


NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1991  Mercedes-Benz  200E 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  January  4. 1995  (60  FR  527)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  ac;companying  entry 
the  appropriate  vehicle  eligibihty 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  109  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 

Final  Decision 

.Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1991  Mercedes-Benz  200E  (Model  ID 
124.021)  is  substantially  similar  to  a 
1991  Mercedes-Benz  300E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30015.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applic^le  Federal  motor  vehicle  safety 
standards. 


AudMrtly:  49  U^.C  30141(aKlXA)  and 
(b)(1):  49  CFR  593.B:  delegatkmi  of  autliority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Marcfal6. 1995. 
Harry  Thompcan, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

jFR  Doc.  95-6996  Filed  3-21-95;  8:45  ami 
BILUNG  CODE  4«10-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Putiiic  Inlormation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  9,  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiTement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfFicer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue  NW.,  Washington.  DC  20220. 

Bureau  of  Alcohoi,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0007. 

Form  Number:  ATT  F  3310.6. 

Type  of  Review:  Extension. 

Title:  Interstate  Firearms  Shipment 
Report  of  Theft/Loss. 

Description:  This  form  is  part  of  a 
voluntary  program  in  which  the 
common  carrier  and/or  shipper  report 
losses  or  thefts  of  firearms  from 
interstate  shipments.  ATF  uses  this 
information  to  ensure  that  the 
firearms  are  entered  into  the  National 
Crime  Information  Center,  to  initiate 
investigations,  and  to  perfect  criminal 
cases. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Numlter  of  Respondents: 
1.014. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  338 
hours. 

OMB  Number:  1512-0035. 

Form  Number:  ATF  F  5000.21. 

Type  of  Review:  Extension. 

Title:  Referral  of  Information. 

Description:  ATF  asks  the  Federal 
agency  or  State  or  local  regulatory- 
compliance  agency  to  respond  as  to 
whether  any  action  will  be  taken;  and, 
if  so.  the  actios  plar^cd  cs  refcircls 


of  petontial  violatioos  of  Federal,  or 

State  or  local  law  dieooverad  by  ATF 

personnel  during  investi^tions.  It  is 

also  used  to  evaluate  effectiveness  of 

these  referrals. 
Respondents;  Federal.  State,  Local  or 

Tribal  Government. 
Estimated  Number  of  Respondents:  500. 
Estimated  Burden  Hours  Per 

Respondent:  1  hour. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  500 

hours. 
Clearance  Officer:  Robert  N.  Hogarth. 

(202)  927-8930.  Bureau  of  Alcoliol. 

Tobacco  and  Firearms,  Room  3200. 

650  Massachusetts  Avenue  NW., 

Washington,  DC  20226 
OMB  Reviewer:  Milo  Suoderhauf,  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226.  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Loit  K.  HoUuid, 

Departmental  Reports  Marmgement  Officer. 
[FR  Doc.  95-7022  Filed  3-21-95:  8:45  am] 
BILUNG  CODE  4«10-d1-P 


Public  Information  Collection 
Requirements  Sut>mit(ed  to  OMB  for 
Review 

March  13. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requireraent(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Ad  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiiry  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  coUectian  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0095. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  United 
States  Savings  Bonds  Series  E'EE  and 
H/HH. 

Description:  The  regulations  mandate 
the  payment  of  H/HH  interest  by 
Direct  Deposit  (Automated  Clearing 
House  (ACH)). 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
State.  Local  or  Tribal  Goveriunent. 

Estimated  Number  of  Respondents: 
741.405. 

Estimated  Burden  Hours  Per  Response: 
5  misutes. 


UMI 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
61,537  hours. 

Clearance  Officer:  Vicki  S.  Ott,  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West 
VA  26106-1328. 

0MB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer 

|FR  Doc.  95-7023  Filed  3-21-95:  8:45  am) 

BILUNQ  CODE  4S1(M0-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  16. 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington.  DC  20220. 

Special  Request:  In  order  to  make  the 
revised  version  of  ATF  F  5640.1 
described  below  available  for  use  by  the 
affected  public  as  quickly  as  possible, 
the  Department  of  the  Treasury  on 
behalf  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  requesting 
Office  of  Management  and  Budget 
(0MB)  review  and  approval  by  April  28, 
1995.  All  comments  must  be  received  by 
COB  April  21, 1995.  Copies  may  be 
obtained  by  contacting  the  Clearance 
Officer  hsted  at  the  end  of  this  notice. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

0MB  Number:  1512-0221. 

Form  Number:  ATF  F  5640.1. 

Type  of  Review:  Revision. 

Title:  Offer  In  Compromise  Liability 
Incurred  Under  the  Provisions  of  Title 
26  U.S.C.  Enforced  and  Administered 
by  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

Description:  ATF  F  5640.1  is  used  by 
persons  who  wish  to  compromise 
criminal  and/or  civil  penalties  for 
violations  of  the  Internal  Revenue 
Code.  If  accepted,  the  offer  in 
compromise  is  a  settlement  between 
the  government  and  the  party  in 


violation  in  lieu  of  legal  proceedings 
or  prosecution.  The  form  identifies 
the  party  making  the  offer,  violations, 
amount  of  offer  and  circumstances 
concerning  the  violations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  40. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  338 
hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

|FR  Doc.  95-7024  Filed  3-21-95;  8:45  ami 

BILUNQ  COOE  481IKi1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  16, 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545^970. 

Form  Number:  IRS  Form  8453-P. 

Type  of  Review:  Extension. 

Title:  U.S.  Partnership  Declaration  and 
Signature  for  Electronic/Magnetic 
Media  Filing. 

Description:  This  form  is  used  to  secure 
the  general  partners'  signature  and 
declaration  in  conjunction  with  the 
electronic/magnetic  media  filing 
program.  This  form,  together  with  the 
electronic/magnetic  transmission,  will 
comprise  the  partnership's  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 


Recordkeeping — 7  min. 

Learning  aoout  the  law  or  the  form — 

5  min. 
Preparing  the  form — 20  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  405  hours. 

OMB  Number:  1545-1430. 

Form  Number:  IRS  Forms  945  and  945- 
A. 

TVpe  of  Review:  Extension. 

Title:  1.  Annual  Return  of  Withheld 
Federal  Income  Tax  (945);  and  2. 
Annual  Record  of  Federal  Tax 
Liabihty  (945-A). 

Description:  Form  945  is  used  to  report 
income  tax  withholding  on 
nonpayroll  payments  including 
backup  withholding  and  withholding 
on  pensions,  annuities,  IRA's,  military 
retirement  and  gambling  winnings. 
Form  945-A  is  used  to  record 
nonpayroll  tax  liabilities. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  not- 
for-profit  institutions,  farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondent/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,972,470 
hours. 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Simderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  95-7025  Filed  3-21-95;  8:45  am) 

BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  PubUc  Law  92-463 


that  the  Executive  Committee, 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisory  Committee  (NAC)  will  meet 
April  6-7, 1995.  at  the  Disabled 
American  Veterans  (DAV)  National 
Service  and  Legislative  Headquarters, 
807  Maine  Avenue  SW.,  Washington, 
DC.  The  meeting  is  scheduled  from  8:30 
a.m.-4:30  p.m.  on  April  6  and  from  8:30 
a.m.-3  p.m.  on  April  7. 

The  NAC  consists  of  fifty-four 
national  organizations  and  advises  the 
Under  Secretary  for  Health  and  other 
members  of  the  Department  of  Veterans 
Affairs  Central  Office  staff  on  how  to 
coordinate  and  promote  volunteer 
activities  within  VA  facilities.  The 
Executive  Committee  consists  of 
nineteen  representatives  fi^m  the  NAC 
member  organizations  and  acts  as  the 
NAC  governing  body  in  the  interim 
period  between  NAC  Annual  Meetings. 
Business  topics  for  the  Executive 
Committee  meeting  include:  VAVS 
program  progress  since  the  1994  NAC 
Annual  Meeting:  1995  and  1996  NAC 


Annual  Meeting  planning  and 
subcommittee  reports. 

The  meeting  is  open  to  the  public. 
Individuals  interested  in  attending  are 
encouraged  to  contact:  Mr.  Jim  Mayer, 
Administrative  Officer,  Voluntary 
Service  Office  (167),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC,  20420,  (202) 
535-7405. 

Dated:  February  28. 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Ma  nagemen  t  Officer. 
(FR  Doc.  95-7027  Filed  3-21-95:  8:45  am] 

BILUNQ  CODE  B320-01-M 


Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Availability  of  Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Clepartment  of  Veterans 


Affairs'  Advisory  Committee  on 
Prosthetics  and  Special-Disabilities 
Programs  for  Fiscal  Year  1994  has  been 
issued.  The  Report  summarizes 
activities  of  the  Committee  on  matters 
relative  to  special  disability  programs, 
prosthetic  rehabilitation  technology, 
accomplishments  which  have  been 
made,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  D.C.  20540 
and 

Department  of  Veterans  Affairs, 
Prosthetic  and  Sensory  Aids  Ser\'ice. 
Techworld  Plaza — Room  542,  801 1 
Street  NW.,  Washington,  DC.  20001. 

Dated:  March  3. 1995. 
Heyward  Bannister. 

Committee  Management  Officer 

(FR  Doc.  95-7028  Filed  3-21-95:  8:45  ami 

BILUNQ  COOE  8320-01-M 


UMI 


15176 


Sunshine  Act  Meetings 


15177 


^« 


This  section  o(  tw  FEDERAL  REGISTER 
contains  nolioes  a<  mb&tng»  pubMied  undef 
the  "Qovemmenl  in  the  Sumhne  AcT  (Pub. 
L  94-409)  5  U.S.C.  552tXeK^ 


BOARD  OF  QOVERNOftS  OF  THE  FEDERAL 
RESBIVE  SYSTEM 

TIME  AND  DATE:  12:00  ncxMi.  Mooday, 
March  27, 1995. 

PLACE:  Mamner  S.  Eccles  Federal 
Reserve  Board  Buildiiig,  C  Street 
entrmce  between  20tii  and  21  st  Streets, 
N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements. 

2.  Proposed  acquisition  of  a  materials 
handling  systena  within  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  banlc  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  17, 1995. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-7115  Filed  3-20-95;  10:40  am) 

BILUNG  COOE  S210-41-P 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  on  Tuesday,  April  4, 1995, 
in  Washington,  D.C.  The  meeting  is 
open  to  the  public  and  will  be  held  at 
the  U.S.  Postal  Service  Headquarters, 
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Corrections 


475  L-Enfant  Plaza.  S.W.,  in  the 
Benjamin  Franklin  Room.  The  Board 
expects  to  discuss  the  matters  stated  in 

the  agenda  which  is  set  forth  below. 
Requests  for  informaticm  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at  (202)  268-^800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  April  3, 1995,  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

April  4-8:30  am.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  March 
&-7, 1995. 

2.  Remairks  of  the  Postmaster  General  and 
CEO.  (Marvin  Runyon.) 

3.  Report  on  Credit/Debit  Card  Program. 
(Michael  J.  Riley,  Chief  Financial  Officer  and 
Senior  Vice  President,  Finance.) 

4.  Capital  Investments.  (Final  decision.) 

a.  Washington-National  Airport  Mail 
Center.  (Henry  A.  Pankey,  Vice  President, 
Mid-Atlantic  Area  Operations) 

b.  Additional  Funding  and  Modification 
Request  for  978  Delivery  Bar  Code  Sorters 
included  in  the  120  Remote  Bar  Coding 
System  DAR.  (William  J.  Dowling,  Vice 
President,  Engineering) 

5.  Tentative  Agenda  for  the  May  1-2, 1994. 
meeting  in  New  York,  New  York. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  95-7218  Filed  3-20-95;  3:30  pm] 

BILUNG  COOE  7710-12-M 


U.S.  RAILROAD  RETIREMENT  BOARD 
Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  March  29, 1995,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Revised  Actuarial  Advisory  Committee 
Charter. 

(2)  Statement  of  Work — Physicians 
Services. 

(3)  Request  for  Extension  oT  Temporary 
Quarters  and  Storage  of  Household  Goods 
(Virginia  Earl). 


(4)  Request  for  Transier  of  Funds  for 
Procuring  New  Non-Impact  Printing 
Equipment  in  the  Bureau  of  Data  Processing. 

(5)  Fiscal  Year  1995  Budget  Aiiocations. 

(6)  Draft  Bill— Exemption  from  Standard 
Level  User  Charge. 

(7)  Response  to  OMB  Legislative  Referral 
Memoradom— SSA  FY  1996  Legislative 
Proposals. 

(8)  Legislative  Proposals  for  the  104lh 
Congress. 

(9)  OIG  Reinvention  Proposals — 
Establishment  of  Task  Force. 

(10)  Frequent  Flyer  Policy. 

(11)  Medicare  Carrier  Incentive  Contract. 

(12)  Field  Service/Reorganization  and 
Vacancies. 

(13)  Posting  and  Fiihng  of  Vacant 
Positions.   . 

(14)  Unfair  Labor  Practice  Advisory 
Letter — Function  Survey. 

(15)  Administrative  Circulars. 

(16)  Docketing  Procedures. 

(17)  News  Clips. 

(18)  Executive  Resources  Board  Vacancy. 

(19)  Request  for  Reconsideration  of 
Assessment  of  Interest  and  Penalty — 
Montana  Rail  Link. 

(20)  Coverage  Determinations: 

A.  Bankhead  Enterprises,  Inc. 

B.  Hohorst-Drunsic  Transportation 
Company,  Inc. 

C.  Industrial  Temps,  Inc. 

D.  New  Jersey  Transit  Corp.;  New  Jersey 
Transit  Rail  Operations  Corp.;  and  New 
Jersey  Transit  Management  Information 
System  Department 

E.  Lone  Star  Railroad,  Inc. 

F.  The  Oxford  Group.  Inc. 

G.  Rail-West,  Inc. 

H.  Sault  Ste.  Marie  Bridge  Company 
I.  MidSouth  Corp.  « 

J.  Border  Pacific  Railroad  Company 
K.  Employee  Status — John  J.  Emerick.  Jr 

(21)  Regulations: 

A.  Part  230,  Reduction  and  Nonpayment  of 
Annuities  By  Reason  of  Work 

B.  Part  255,  Recovery  of  0\'erpayments 

C.  Part  366  and  367,  Collection  of  Debts 

(22)  Claim  of  Stuart  M.  Reed.      * 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  March  17,  1995. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
IFR  Doc.  95-7112  Filed  3-20-95;  10:39  am) 

BILLING  CODE  7905-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 89-000]       " 

K  N  Interstate  Gas  Transmission  Co.;  . 
Notice  of  Filing 

Correction 

In  notice  document  95-6172 
appearing  on  page  13719  in  the  issue  of 


Tuesday,  March  14. 1995.  the  docket 
number  should  read  as  set  forth  above. 


BILUNG  C006  1SOfr-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Grants  for  Centers  of  Excellence  (COE) 
Bilingual  and  Bicultural  Minority  Pre- 
Facuity  Fellowship  Program 

Correction 

In  notice  document  95-6082 
beginning  on  page  13584,  in  the  issue  of 
Monday.  March  13, 1995.  make  the 
following  correction: 

On  page  13586,  in  the  second  column, 
in  the  first  full  paragraph,  in  the  second 
line,  "(enter  30  days  from  date  of 


publication)."  should  read  "April  12. 
1995.". 

BILUNG  CODE  ISOS-oZ-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35447;  File  No.  SR^STC- 
95-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Midwest 
Securities  Trust  Company  Relating  to 
the  Legal  Expert  System  Fees 

March  6, 1995. 

Correction 

In  notice  document  95-6087 
beginning  on  page  13495  in  the  issue  of 
Monday.  March  13, 1995,  the  date 
should  have  appeared  as  set  forth  above. 

BILUNG  CODE  1SOS-01-0 


UMI 


n« 


UMI 


Wednesday 
March  22,  1995 


Part  II 


Nuclear  Regulatory 
Commission 


10  CFR  Part  60 

Disposal  of  High-level  Radioactive 
Wastes  in  Geologic  Repositories; 
Proposed  Rules 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 
RIN  3150-AO51 

Disposal  Of  High>Level  Radioactive 
Wastes  in  Geologic  Repositories; 
Design  Basis  Events 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Conunission  is  proposing  to  amend  its 
policy  on  the  protection  of  pubUc  health 
and  safety  from  activities  conducted  at 
a  geologic  repository  operations  area 
(GROA)  before  permanent  closure.  In 
particular,  the  proposed  rule  would 
address  the  measures  that  are  required 
to  provide  defense  in  depth  against  the 
consequences  of  "design  basis  events." 
These  measures  include  prescribed 
design  requirements,  quality  assurance 
requirements,  and  the  establishment  of 
a  preclosure  controlled  area  from  which 
members  of  the  public  can  be  excluded. 
DATES:  Comments  must  be  submitted  on 
or  before  June  20, 1995.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Comnission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Docketing  and  Service 
Branch. 

Hand-deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm  Federal 
workdays. 

Examine  comments  received  at  the 
NRC  PubUc  Document  Room,  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  A.  Weller.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-7287. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Nuclear  Waste  Policy  Act 
of  1982,  as  amended,  the  U.S.  Nuclear 
Regulatory  Commission  exercises 
licensing  and  related  regulatory 
authority  with  respect  to  geologic 
repositories  that  are  to  be  constructed 
and  operated  by  the  U.S.  Department  of 
Energy  (DOE)  for  the  disposal  of  high- 
level  radioactive  waste.  The 
Commission's  regulations  pertaining  to 


these  geologic  repositories  appear  at  10 
CFR  part  60.  In  recent  years,  NRC,  in 
conjunction  with  its  Federally-Funded 
Research  and  Development  Center  (the 
Center  for  Nuclear  Waste  Regulatory 
Analyses),  completed  a  comprehensive 
review  of  the  requirements  of  part  60. 
regarding  their  clarity  and  sufficiency  to 
protect  pubhc  health  and  safety.  NRC 
focused  particular  attention  on  any 
matters  that  may  be  ambiguous, 
insufficient  for  their  intended  purpose, 
or  inconsistent  with  other  expressions 
of  its  regulatory  poUcy.  The 
amendments  presented  in  this  proposed 
rule  deal  with  a  matter  that  was  brought 
to  light  by  this  review  and  by  a  petition 
for  rulemaking  (PRM)  filed  by  DOE 
(PRM-60-3). 

The  issue  concerns  the  protection  of 
public  health  and  safety  for  a  broad 
range  of  normal  and  accident  conditions 
during  the  operational  period  of  a 
geologic  repository  (i.e.,  before 
permanent  closure).  The  Commission  is 
concerned  that  the  current  requirements 
of  part  60  may  be  unclear  and  may  be 
insufficient  to  protect  pubhc  health  and 
safety  for  the  full  range  of  credible 
conditions  or  events  that  may  occur  at 
an  operating  repository,  including  those 
low-probabiUty  events  that  have 
potentially  serious  consequences.  The 
Commission  also  notes  that  certain 
elements  of  existing  part  60  differ  from 
counterpart  requirements  in  other  NRC 
rules,  and  it  believes  that  greater 
consistency  in  language  would  be 
beneficial.  NRC  is  proposing  rulemaking 
to  address  these  identified  concerns.  To 
develop  and  explain  the  changes  to  the 
regulatory  requirements  that  appear  to 
be  desirable,  it  would  be  useful  to 
review  the  pertinent  provisions  of 
existing  part  60.  In  this  review  and  in 
subsequent  d^cussions  in  this  notice, 
unless  the  specific  context  suggests 
otherwise,  the  terms  "provisions," 
"requirements,"  "standards,"  and 
"criteria"  are  generally  used 
interchangeably;  the  term  "limit"  (as  in 
"dose  limit")  is  generally  used  to  refer 
to  a  specific  type  of  requirement  or 
criterion;  and  the  term  "rule"  is 
generally  used  to  refer  to  the  entire  set 
of  requirements  or  criteria  (e.g.,  part  60). 

The  Existing  Rule 

The  provisions  of  part  60  generally 
reflect  the  defense-in-depth  philosophy 
of  the  Commission  that  is  commonly 
embodied  in  the  requirements  and 
practices  for  other  types  of  Commission- 
regulated  facilities,  such  as  commercial 
nuclear  power  reactors  and  independent 
spent  fuel  storage  installations  (ISFSIs), 
with  the  overall  intent  to  prevent  or 
mitigate  the  occurrence  of  serious 
accidents  and,  thereby,  to  protect  the 


public  health  and  safety.  Defense-in- 
depth  is  provided  for,  during  the 
preclosure  period,  by  conservatism, 
redundancy,  and  diversity  in  design;  the 
application  of  a  comprehensive  quaUty 
assurance  program,  to  facility  design, 
construction,  operation,  and 
maintenance;  the  imposition  of 
radiation  protection  standards,  for  both 
workers  and  members  of  the  public,  to 
hmit  the  potential  adverse 
consequences  of  licensed  activities  to 
levels  that  are  well  within  the  bounds 
of  risks  accepted  in  other  productive 
activities  in  society;  and  requirements 
for  radiation  safety  programs  and 
procedures  and  emergency  plans.  The 
Commission's  radiation  protection 
standards  are  codified  in  10  CFR  part 
20. 

Specifically,  defense-in-depth  is 
implemented  in  Part  60  by  repository 
performance  objectives  and  by  detailed 
siting  and  design  criteria.  Further,  the 
rule  provides  that  those  structures, 
systems,  and  components  determined  to 
bie  "important  to  safety"  would  be 
subject  to  additional  design 
requirements  and  to  quality  assurance 
requirements,  to  add  confidence  that  the 
repository  and  its  subsystems  will 
perform  satisfactorily  in  service. 
However,  examination  of  the  specific 
provisions  of  the  rule  indicates  that 
some  elements  may  be  deficient  in 
terms  of  their  clarity,  sufficiency,  or 
consistency  with  other  NRC  rules, 
resulting  in  concerns  about  the 
adequacy  of  defense-in-depth  in  Part  60. 
The  most  significant  concerns  relate  to: 

(1)  The  definition  of  structures,  systems, 
and  components  "important  to  safety" 
and  the  ability  to  identify  such  features; 

(2)  uncertainties  in  the  performance 
objective  for  radiation  protection;  and 

(3)  the  lack  of  consistency  with  10  CFR 
part  72  ("Licensing  Requirements  for 
the  Independent  Storage  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste")  which  applies  to 
"monitored  retrievable  storage  (MRS) 
installations,"  the  facilities  most  similar 
to  a  repository,  during  the  repository's 
operational  period.  These  concerns  are 
discussed  in  turn. 

"Important-to-Safety"  Definition 

The  regulation  states  (10  CFR  60.2): 
"Important  to  safety,"  with  reference  to 
structures,  systems,  and  components  meens 
those  engineered  structures,  systems,  and 
components  essential  to  the  prevention  or 
mitigation  of  an  accident  that  could  result  in 
a  radiation  dose  to  the  whole  body,  or  any 
organ,  of  0.5  rem  or  greater  at  or  beyond  the 
nearest  boundary  of  the  unrestricted  area  at 
any  time  until  the  completion  of  permanent 
closure. 


Note,  first,  that  the  definition  refers  to 
repository  features  "essential  to  the 
prevention  or  mitigation  of  an  accident" 
(emphasis  added)  in  the  context  of  a 
dose  limit  (0.5  rem)  "•  *  •  equal  to  the 
annual  dose  to  the  whole  body  of  an 
individual  in  an  unrestricted  area  that 
would  be  permitted  under  10  CFR  Part 
20  for  normal  operations  *  •  *"  (48  FR 
28202;  June  21, 1983,  Final  rule, 
"Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories"). 
However,  the  definition  is  unclear  with 
respect  to  the  range  of  "accidents"  to  be 
considered  when  it  is  appUed  to 
identify  those  structiires,  systems,  and 
components  important  to  safety.  As 
such,  the  uncertainty  in  the  definition 
raises  questions  about  the  adequacy  of 
the  requirements,  in  the  rule,  to  protect 
the  pubhc  health  and  safety  ibr  tiie  full 
range  of  conditions  or  events  that  may 
occur  before  closure,  including  those 
credible,  but  imlikely  events  with 
potentially  significant  radiological 
consequences.  Second,  the  focus  of  the 
definition  is  the  protection  of  members 
of  the  public  in  unrestricted  areas  and. 
although  supplemental  design  and 
quality  assurance  requiremMits  for  this 
purpose  may  also  indirectly  benefit 
onsite  woi'lcers  for  some  conditions  or 
events,  the  definition  does  not  exphcitly 
address  protection  for  the  occupational 
workforce.  Lastly,  the  value  of  5  mSv 
(0.5  rem)  as  a  dose  limit  in  unrestricted 
areas  for  "accident"  conditions  is 
peculiar  to  part  60,  and  lacks 
consistency  vyrith  a  corresponding  limit 
in  10  CFR  part  72. 

Performance  Objective  for  Radiation 
Protection 

As  stated  previously,  the 
Commission's  numerical  radiation 
protection  standards  are  codified  in  Part 
20.  These  standards  apply  to  operations 
at  a  geologic  repository  by  virtue  of  10 
CFR  20.1002  as  well  as  by  10  CFR 
60.111(a),  whirh  provides,  in  part: 

Protection  against  radiation  exposures  and 
releases  ofradoactive  material.  The  geologic 
repository  opf-ations  area  shall  be  designed 
so  that  until  permanent  closure  has  been 
completed.  r»diation  exposures  and  radiation 
levels,  and  releases  of  radioactive  materials 
to  unrestricted  areas,  will  at  all  times  be 
maintained  within  the  limits  specified  in  Part 
20ofthisch''pter*  *  *. 

There  ar*)  two  conceptual  difficulties 
with  this  language  and  both  issues 
derive  froia  the  language  in  the  rxile  that 
requires  the  limits  of  part  20  to  be  met 
"at  all  times."  The  first  issue  relates  to 
the  imcertainty  about  the  scope  of 
activities  intended  in  the  requirement, 
specifically,  whether  part  20  limits  must 
be  observed  not  only  during  planned 
operations,  but  also  if  the  emplaced 


waste  has  to  be  retrieved  in  accordance 
with  10  CFR  60.111(b).  The  Conunission 
previously  addressed  this  issue  in  a 
prior  proposed  rulemaking,  explaining 
that  the  phrase  ("at  all  times")  was 
included  in  the  regulation  so  as 
"•  *  *  to  emphasire  the  need  to  design 
the  geologic  repository  operations  area 
so  that  any  waste  retrieval  fbimd  to  be 
necessary  in  the  future  could  be  carried 
out  in  conformance  with  the  radiation 
protection  requirements  of  10  CFR  Part 
20"  (51  FR  22288;  June  19. 1986. 
proposed  amendments  to  conform  to 
U.S.  Environmental  Protection  Agency 
(EPA)  general  environmental  standards). 
The  Conunission  adheres  to  this 
interpretation  and  believes  that  the 
application  of  part  20  Umits  to  possible 
retrieval  activities  is  consistent  with  the 
pohcy  followed  in  the  appUcation  of 
part  20  to  corresponding  activities  (e.g., 
spent  fuel  handling)  at  other  fodUties 
regulated  by  the  Commission  under  10 
CFR  parts  50  and  72  {i.e.,  at  commercial 
power  reactors  and  ISFSIs, 
respectively). 

The  second  issue  relates  to 
imcertainty  about  the  scope  of 
conditions  intended  in  §  60.111(a), 
specifically,  whether  put  20  limits  must 
be  observed  for  the  extreme  conditions 
that  may  result  from  credible,  but 
unhkely,  scenarios  or  events.  Here,  the 
C(»nmissian  recognizes  the  desirabihty 
of  articulating  its  intentions  more 
clearly.  For  this  purpose,  it  is  helpful  to 
use  a  simple  classification  scheme  (ot 
describing  the  broad  range  of  conditions 
or  events  that  effectively  provide  the 
design  basis  for  the  fecility.  These  so- 
called  "design  basis  events"  are  defined 
as  being  of  two  categories: 

(1)  those  natural  and  human-induced 
events  that  are  reasonably  Ukely  to 
occur  regularly,  moderately  frequently, 
or  one  or  more  times  before  permanent 
closure  of  the  geologic  repository 
operations  area;  and 

(2)  other  natural  and  human-induced 
events  that  are  considered  unlikely,  but 
sufficiently  credible  to  warrant 
consideration,  taking  into  account  the 
potential  for  significant  radiological 
impacts  on  pubhc  health  and  safety. 

Category  1  events  have  typically  been 
referred  to  in  the  rules  and  guidance 
documents  (e.g.,  regulatory  guides)  fat 
Commission-regulated  facihties  (nuclear 
power  plants,  MRS  installations, 
geologic  repositories)  as  those 
conditions  resxilting  from  "normal 
operation,  including  anticipated 
operational  occurrences."  Anticipated 
operational  occurrences,  including 
those  of  natural  origin,  are  those 
conditions  e]q)ected  to  occur  one  or 
more  times  during  the  Ufetime  of  the 
facihty. 


In  the  administration  of  its  regulatory 
program  for  fiKihties  Ucensed  under 
parts  50  and  72,  it  has  been  the 
Commission's  general  practice,  as  well 
as  its  intent  in  part  60,  to  apply  the  dose 
limits  of  part  20  to  Category  1  events. 
The  Commission's  intent,  in  this  regard, 
is  further  clarified  in  the  statement  of 
considerations  related  to  revision  of  its 
part  20  standards  (56  FR  23360;  May  21, 
1991,  Final  rule.  "Standards  for 
Protection  Against  Radiation").  Here, 
the  Commission  notes  that  the  revision 
conforms  its  regulations  to  the 
"Presidential  F^diation  Protection 
Guidance  to  Federal  Agencies  for 
Occupational  EjqKJsure,"  The 
Commission  further  notes  (56  FR  23365) 
that  the  dose  standards  in  the 
Presidential  guidance  only  apply  to 
normal  operating  omditicKis.  Although 
it  is  the  Commission's  intent  that  the 
regulations  in  f>art  20  also  be  observed 
to  the  extent  practicable  during 
emergencies,  the  Commission  also 
recognizes  that,  in  an  actual  emergency, 
operations  that  do  not  conform  to  the 
regulations  may  be  necessary  to  protect 
public  health  and  safety. 
Notwithstanding  the  general 
applicabihty  of  these  regulations  to  all 
operaticMial  situations,  it  is  not  the 
Commission's  intent  that  these 
requirements  apply  to  Category  2  events 
as  a  design  basis  for  the  facihty. 
Appropriate  requirements  other  than  the 
dose  liinits  of  part  20  would  be 
provided  as  the  design  basis  for 
Category  2  events.  Some  of  the 
confusion  about  this  matter  is  no  doubt 
linked  to  the  terminology  used  in 
various  Qnnmission  rules  or  guidance 
documents,  where  the  terms 
"accidents"  and  "anticipated 
operational  occurrences"  may  have  been 
used  interchangeably.  It  should  be 
recognized  that  some  accidents"  may, 
indeed,  be  "anticipated  operational 
occurrences,"  if  they  are  expected  to 
occur  one  or  more  times  during  the 
lifetime  of  the  facihty.  What  is 
important,  in  this  regard,  is  not  the  term 
applied  to  the  event,  but  its  expected 
frequency  of  occurrence,  to  determine 
both  its  category  and  whether  part  20 
limits  should  apply  as  a  design  basis. 
Although  the  foregoing  discussion 
may  help  to  clarify  the  Commission's 
intent  regarding  the  appUcabihty  of  part 
20  limits  to  Categories  1  and  2  design 
basis  events,  it  leaves  open  the  question 
about  the  adequacy,  to  protect  pubhc 
health  and  safety,  of  the  requirements  of 
part  60  for  Category  2  events.  The 
Commission  now  proposes  to  address 
this  matter  by  harmonizing  the 
requirements  of  part  60,  as  appropriate, 
with  other  parts  of  its  regulations— 
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particularly  art  72.  which  applies  to 
facilities  (MRS  installations)  with  much 
in  common  with  repositories,  during 
their  operational  period.  In  this  regard, 
the  character  and  design  of  the  features 
of  an  MRS  installation  would  be 
expected  to  be  very  similar  to  the 
surface  faciUties  of  an  operating 
repository.  Further,  the  same  kind  of 
functional  activities  would  be 
performed  at  both  types  of  facilities, 
namely,  receiving,  handling,  packaging, 
storing,  and  retrieving  high-level 
radioactive  waste.  As  such,  the 
Commission  believes  that  greater 
consistency  between  part  60  and  part  72 
is  both  logical  and  desirable. 

10  CFR  Part  72 

Fart  72  also  refers  to  structures, 
systems,  and  components  important  to 
safety.  However,  instead  of  defining  this 
concept  in  specific  quantitative  terms,  it 
provides  the  following  (10  CFR  72.3): 

"Structures,  systems,  and  components 
imfK>nant  to  safety"  mean  those  features  of 
the  ISFSI  (independent  spent  fuel  storage 
installation)  or  MRS  (monitored  retrievable 
storage  installation)  whose  function  is: 

(1)  to  maintain  the  conditions  required  to 
store  spent  fuel  or  high-level  radioactive 
waste  safely: 

(2)  to  prevent  damage  to  the  spent  fuel  or 
the  high-level  radioactive  waste  container 
during  handling  and  storage;  or 

(3)  to  provide  reasonable  assurance  that 
spent  fuel  or  high-level  radioactive  waste  can 
be  received,  handled,  packaged,  stored,  and 
retrieved  without  undue  risk  to  the  health 
and  safety  of  the  public. 

The  Commission's  concern  in  singling 
out  this  class  of  structures,  systems,  and 
components  is  to  identify  those  features 
that  are  so  important  that  it  is  prudent 
to  warrant  the  application  of  special 
design  and  quality  assurance  criteria. 
The  design  elements  that  are  then  to  be 
required  are  determined  in  the  light  of 
the  design  bases,  a  term  that  is  defined 
as  follows: 

"Design  bases"  means  that  information  that 
identifies  the  specific  functions  to  be 
{>erformed  by  a  structure,  system,  or 
component  of  a  facility  and  the  specific 
values  or  ranges  of  values  chosen  for 
controlling  parameters  as  reference  bounds 
for  design.  These  values  may  be  restraints 
derived  from  generally  accepted  "state-of- 
the-art"  practices  for  achieving  functional 
goals  or  requirements  derived  from  analysis 
(based  on  calculation  or  experiments)  of  the 
effects  of  a  postulated  event  under  which  a 
structure,  system,  or  component  must  meet 
its  functional  goals.  The  values  for 
controlling  parameters  for  external  events 
include:  (1)  estimates  of  severe  natural  events 
to  be  used  for  deriving  design  bases  that  will 
be  based  on  consideration  of  historical  data 
on  the  associated  parameters,  physical  data, 
or  analysis  of  upper  limits  of  the  physical 
processes  involved  and  (2)  estimates  of 


severe  external  roan-induced  events  to  be 
used  for  deriving  design  bases  that  will  be 
based  on  analysis  of  human  activity  in  the 
region  taking  into  account  the  site 
characteristics  and  the  risks  associated  with 
the  event.  (10  CFR  72.3.) 

Part  72  provides  for  a  quality 
assurance  program  that  encompasses  a 
range  of  structures,  systems,  and 
components  of  somewhat  indefinite 
scope.  According  to  10  CFR  72.140(b), 
the  program  "*  *  *  must  cover  the 
activities  identified  in  10  CFR  72.24(n)," 
which  in  turn  deals  with  "structures, 
systems,  and  components  important  to 
safety."  The  appUcation  of  these 
provisions  relates  to  the  qualitative 
language  of  the  definition  of  "*  *  • 
structures,  systems,  and  components 
important  to  safety."  In  essence,  an 
element  is  to  be  placed  in  this  category 
if  its  function  is  to  provide  reasonable 
assurance  that  there  is  no  imdue  risk  to 
the  health  and  safety  of  the  public. 
Although  the  definition  lacks  specific 
numerical  guidance  as  to  what 
constitutes  "undue  risk,"  the 
Conunission,  nevertheless,  regards  this 
as  a  stringent  test — one  that 
contemplates  that  the  numerical  limits 
set  out  in  part  20  will  generally  be  met 
for  Category  1  design  basis  events, 
consistent  with  the  general  practice  (as 
previously  discussed)  of  the 
Commission  in  the  application  of  these 
standards. 

With  respect  to  Category  2  design 
basis  events,  numerical  guidance  may 
be  inferred  from  both  the  "Siting 
Evaluation  Factors"  (Subpart  E)  and 
"General  Design  Criteria"  (Subpart  F)  of 
part  72.  As  specified  in  10  CFR  72.106, 
for  each  ISFSI  or  MRS  facility,  there 
must  be  a  "controlled  area"  of  such  size 
that  no  individual  located  on  or  beyond 
its  boundary  will  receive  a  dose  greater 
than  0.05  Sv  (5  rem)  to  the  whole  body, 
or  to  any  organ,  from  any  "design  basis 
accident."  Both  external  natural  events 
and  external  man-induced  events  must 
be  considered  in  defining  the  design 
bases  that  would  result  in  the  design 
basis  accident.  10  CFR  72.126(d) 
specifies  that  analyses  must  be  made  to 
show  that  releases  to  the  general 
environment  from  design  basis 
accidents  will  be  within  the  exposure 
limits  of  10  CFR  72.106.  These 
requirements  suggest  that  the  0.05-Sv  (5- 
rem)  dose  limit  cited  above  could  be 
used  to  aid  in  the  identification  of 
structures,  systems,  and  components 
"important  to  safety."  However, 
although  the  existing  functional 
definition,  in  ptirt  72,  for  "important-to- 
safety"  features,  has  sufficed  for 
identifying  those  corresponding 
components  or  structures  of  an  ISFSI, 
the  Commission  believes  that  the  greater 


specificity  (i.e.,  numerical  guidance) 
provided  by  a  quantitative  definition 
similar  in  character  to  the  existing  part 
60  definition  would  be  more  suitable  for 
the  licensing  of  a  more  complex 
repository. 

In  the  foregoing  discussion,  the 
Commission  cited  the  requirements  of 
10  CFR  72.106,  which  include 
provisions  for  the  establishment  of  a 
"controlled  area"  boimdary  and  dose 
criteria  for  limiting  exposures  to 
individuals  at  or  beyond  that  boundary, 
during  design  basis  accidents.  The 
Commission  notes  that  corresponding 
requirements  are  not  provided  in  part  60 
which,  in  turn,  raises  questions  about 
the  adequacy  of  the  criteria  in  part  60 
to  ensure  protection  of  public  health 
and  safety. 

There  is  another  matter  the 
Commission  wishes  to  address,  in  this 
action,  that  relates  to  another  area  of 
inconsistency  between  part  72  and  part 
60.  Subpart  F  of  part  72  provides  the 
"general  design  criteria"  for  an  ISFSI  or 
an  MRS.  These  general  design  criteria 
establish  the  minimimi  requirements  for 
the  design,  fabrication,  construction, 
testing,  maintenance,  and  performance, 
for  the  structures,  systems,  and 
components  of  the  facility  that  are 
important  to  safety.  In  this  regard, 
subpart  F  of  part  72  is  structured 
similarly  to,  and  performs  the  same 
function  as,  appendix  A  of  10  CFR  part 
50  ("General  Design  Criteria  for  Nuclear 
Power  Plants")  in  that  both  sets  of 
criteria  establish  minimum 
requirements  for  structures,  systems, 
and  components  "important  to  safety." 
The  corresponding  structure  for  the 
design  criteria  for  the  GROA  in  part  60 
is  somewhat  different  from  the 
corresponding  structures  in  parts  72  and 
50. 

The  design  criteria  for  the  GROA  are 
provided  in  §§  60.130  through  60.134 
and  include  criteria  for  both  preclosure 
considerations  (i.e.,  criteria  for  features 
"important  to  safety"),  as  well  as 
postclosure  interests  (i.e.,  criteria  for 
features  "important  to  waste  isolation"). 
However,  only  the  criteria  of  §  60.131(b) 
are  identified  as  "structures,  systems, 
and  components  important  to  safety." 
and  it  is  unclear  if  other  criteria 
specified  in  §§  60.131(a),  60.132,  and 
60.133,  for  operational  considerations, 
are  also  "important  to  safety."  In  this 
regard,  the  Commission  notes  that  there 
are  some  "important-to-safety"  criteria 
in  part  72  that  are  not  designated  as 
such,  in  a  corresponding  manner,  in 
part  60.  Although  the  Commission 
recognizes  that  this  lack  of  consistency 
may  be  due,  in  part,  to  the  dual 
interests,  in  part  60,  of  preclosure  safety 
and  postclosure  isolation,  the 


Commission  also  believes  that  this 
structure  may  contribute  to  the 
difficulty  in  determining  which  features 
of  the  GROA  are  "important  to  safety" 
and  subject  to  the  quality  assurance 
provisions  of  subpart  G. 


The  Petition  for  Rulemaking 

On  April  19, 1990,  DOE  filed  a  PRM 
with  the  Commission.  It  was  assigned 
Docket  No.  PRM-60-3.  A  notice  of 
receipt  was  pubUshed  in  the  Federal 
Register  on  July  13, 1990  (55  FR  28771). 

In  its  petition,  DOE  observed  that  10 
CFR  60.21(c)(3)(ii)  requires  that  the 
safety  analysis  report  for  a  repository 
include  a  description  and  analysis  that 
considers  "•  *  *  the  adequacy  of 
structures,  systems,  and  components 
provided  for  the  prevention  of  accidents 
and  mitigation  of  the  consequences  of 
accidents,  including  those  caused  by 
natural  phenomeiia."  Yet,  part  60  does 
not  provide  nixmerical  dose  criteria  (i.e., 
dose  limits]  to  use  in  identifying  the 
need  for  engineered  safety  features  and 
for  determining  their  adequacy. 

DOE  noted  how  similar  operations  at 
a  geologic  repository  were  to  those 
carried  out  at  othw  licensed  facilities, 
including,  in  particidar,  facility 
operations  for  indep«ident  storage  of 
spent  nuclear  fuel.  In  common  with 
these  other  iacilities,  the  operations  at  a 
repository  wotild  involve  receipt, 
handling,  transfer,  and  storage  of  highly 
radioactive  materials. 

Under  DOE's  proposal,  part  60  would 
be  amended  to  include  accident  dose 
limits  of  0.05-Sv  (S-rem)  eSsctive  dose 
equivalent  or  0.5-Sv  (50-rem)  committed 
dose  equivalent  to  any  organ.  These 
limits  would  apply  to  any  individual  at 
the  boimdary  of  a  newly  defined 
"preclosure  control  area."  The 
definition  of  the  term  "important  to 
safety"  would  be  revised,  but  would 
retain  the  5-mSv  (0.5-rem)  dose  limit; 
however,  unlike  the  present  part  60, 
which  relates  this  value  to  the  boundary 
of  the  imrestricted  area,  DOE's  proposal 
would  apply  the  dose  limit  at  the 
boundary  of  the  preclosure  control  area. 
The  phrase,  "at  aEtimes,"  would  be 
deleted  from  10  CFR  60.111(a),  to  clarify 
that  part  20  does  not  apply  to  accident 
conc^tions.  Lastly,  DOE  proposed 
adding  definitions  of  the  terms 
"preclosure  control  area,"  "committed 
dose  equivalent,"  "committed  effective 
dose  equivalent,"  and  "effective  dose 
equivalent,"  to  support  the  appUcation 
of  the  accident-dose  limits  described 
above. 

For  a  fuller  discussian  of  the  PRM,  see 
the  July  13. 1990.  Fedmd  tbtpatar 

notice. 


Discosskm 

The  Commission  agrees  with  the 
petitioner  that  rulemaking  is  needed  to 
address  the  imcertainties  related  to 
appropriate  accident-dose  limits  for 
those  unhkely,  but  credible,  conditions 
or  events  (i.e..  Category  2  design  basis 
events)  that  might  occur.  In  this  regard, 
the  Commission  agrees  with  the  concept 
proposed  by  DOE,  including  the 
application  of  appropriate  accident-dose 
limits  at  the  boimdary  of  a  "preclosure 
control  area." 

Regarding  the  current  definition  of 
"important  to  safety,"  the  Commission 
agrees  with  DOE  that  the  term  should  be 
revised  so  as  to  clarify  both  its  meaning 
and  its  intended  scope.  Although  the 
revision  proposed  by  DOE  captures  the 
Commission's  intent,  with  respect  to 
identifying  those  structures,  systems, 
and  components  necessary  to  prevent  or 
mitigate  the  consequences  of  credible, 
but  unlikely  accidents  (i.e..  Category  2 
design  basis  events),  it  does  not  address 
the  Commission's  parallel  interest  in 
those  repository  features  necessary  to 
protect  workers  and  members  of  the 
public  from  those  events  that  occur 
regularly,  moderately  frequently,  m  one 
or  more  times  during  the  lifetime  of  the 
GROA  (i.e..  Category  1  design  basis 
events).  The  Commissioo  proposes  to 
address  this  matter  by  both  expanding 
and  modifying  the  current  definition  in 
part  60. 

With  regard  to  DOE's  remaining  major 
item  of  concern  in  its  petition, 
specifically  the  uncertainty  in  the 
language  of  10  CFR  60.111(a),  the 
Commission  agrees  with  DOE's  proposal 
to  delete  the  ambiguous  phrase  "at  all 
times"  from  the  rule,  to  clarify  that  the 
objective  does  not  apply  to  radiation 
exposures,  levels,  or  releases  from  those 
credible,  but  unlikely  conditions  or 
events  that  are  referred  to  above  as 
Category  2  design  basis  events. 
Noturithstanding  this  change,  it  remains 
the  Commission's  intent  tlut  this 
performance  objective  applies  to  all 
functional  activities  (e.g.,  radioactive 
waste  receiving,  handling,  packaging, 
storage,  and  emplacement)  expected  to 
occur  at  a  repository  site,  including 
retrieval,  if  that  becomes  necessary. 

Finally,  with  respect  to  the  new 
definitions  that  DOE  proposed  for  10 
CFR  60.2,  the  Conunission  agrees  that 
there  is  a  need  to  define  a  boundary  for 
a  "preclosure  control  area."  However, 
the  terms  "committed  dose  equivalent," 
"committed  effective  dose  equival«rt," 
and  "effective  dose  equivalent"  are  all 
defined  terms,  in  part  20,  and 
incorporated  into  part  60  by  virtue  of  10 
CFR  60.111(a).  As  such,  these  tenns  do 
not  need  to  be  defined  in  pert  60. 


Based  aa  the  fwegoing  discussion  of 
DOE's  petition  and  the  interest  of 
greater  consistency  between  part  60  and 
part  72,  as  previously  discussed,  the 
Commission  proposes  to  amend  part  60 
to  ensure  the  adequacy  of  its 
requirements  to  protect  the  pubhc 
health  and  safety.  In  this  regard,  dose 
limits  are  proposed,  in  the  rule,  for 
protection  of  members  of  the  public, 
during  Category  1  and  Category  2  design 
basis  events,  and  for  protection  of 
workers,  during  Category  1  design  basis 
events.  The  Commission  notes  that  dose 
limits  are  not  proposed  for  protection  of 
workers  during  Category  2  design  basis 
events,  consistent  with  the  policy  in 
practice  for  facilities  regulated  by  the 
Commission  under  parts  50  and  72. 

The  Commission  nas  determined  that 
specific  standards  for  the  protection  of 
workers  during  Category  2  events  are 
not  needed  for  part  60.  First,  for  some 
design  basis  events,  the  repository 
design  and  quality  assurance 
enhancements  employed  to  satisfy  the 
proposed  requirements,  for  protection  of 
members  of  the  public,  during  Category 
2  events,  will  also  provide  a  measure  of 
protection  for  onsite  workers.  Second, 
onsite  workers  would  have  access  to 
protective  equipment  (e.g.,  respirators) 
and  clothing,  should  the  need  ever  arise. 
Third,  onsite  workers  would  be  trained 
in  emergency  response  and  procedures 
to  deal  with  operational  problems 
related  to  these  kinds  of  events.  Fourth, 
part  20  should  provide  adequate  worker 
protection  standards. 

There  is  one  other  matter  the 
Commission  would  like  to  note  in 
relation  to  this  action.  During  the  course 
of  consideration  of  the  DOE  PRM  and 
development  of  the  amendments  as 
proposed  herein,  the  Commission 
identified  an  additional  regulatory 
uncertainty  with  respect  to  part  60 
requirements.  Specifically,  while  part 
60  includes  a  definition  for  structures, 
systems,  and  components  "important  to 
safety,"  there  is  no  corresponding 
definition  in  the  rule  for  structures, 
systems,  and  components  "important  to 
waste  isolation."  These  definitions  are 
important  as  they  are  the  predicates  for 
required  design  and  quality  assurance 
requirements  in  the  rule.  However,  the 
focus  of  the  amendments  proposed  in 
this  action  is  striptly  in  relation  to  the 
adequacy  of  part«)  requirements  to 
protect  public  fieftlth  and  safety  during 
the  operational  period  of  the  repository. 
Recognizing  that  the  lack  of  a  defimtion 
for  "important  to  waste  isolation" 
relates  solely  to  the  period  of  isolation 
following  permanent  repository  closure, 
the  Commission  plans  to  addr^  this 
matter  separately  in  a  subsequent 
rulemaking  action. 
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The  proposed  amendments  are 
discussed  below. 

Section-by-Section  Analysis 

Section  60.2.    Definitions 

The  proposed  amendments  involve 
eight  definitions  needed  in  part  60. 

The  term  "preclosure  controlled  area" 
is  new.  It  is  essentially  the  same  as  the 
term  "preclosure  control  area"  proposed 
by  DOE  in  its  petition  (PRM-60-3)  and 
corresponds  closely  to  the  term 
"controlled  area,"  as  defined  in  10  CFR 
72.3.  The  term  "preclosure  controlled 
area"  is  proposed  because  part  60 
already  refers  to  a  "controlled  area" 
(within  which  waste  isolation  Is  to  be 
ensured  after  permanent  closure).  The 
function  of  the  new  term  is  to  delimit 
an  area  over  which  the  licensee 
exercises  control  of  activities  to  meet 
regulatory  requirements.  Control 
includes  the  power  to  exclude  members 
of  the  pubUc,  if  necessary.  Because  part 
60  (unlike  part  72)  ftvolves  ongoing 
imderground  operauons  and  timeframes 
of  concern  over  centuries  and  millennia, 
language  in  the  proposed  definition  is 
included  that,  consistent  with  its 
function,  limits  the  area  to  the  surface 
and  limits  the  duration  to  the  period  up 
to,  and  including,  permanent  closure. 

The  existing  term  "controlled  area" 
would  be  renamed  "postclosure 
controlled  area,"  to  avoid  any  confusion 
or  misunderstanding  about  this  term,  in 
relation  to  its  use  in  parts  20  and  72.  No 
substantive  change,  however,  is 
intended  for  the  "postclosiu«  controlled 
area,"  as  this  is  a  change  in 
nomenclature,  only.  Consistent  with 
this  change  in  nomenclature,  the  term 
"controlled  area"  would  be  changed  to 
"postclosiu^  controlled  area,"  where  it 
appears  in  the  definitions  for 
"accessible  environment,"  "disturbed 
zone,"  and  "site." 

The  term  "important  to  safety"  would 
be  amended  to  address  the  issues 
previously  discussed.  The  existing 
provision  is  unclear  and  fails  to  ensure 
proper  levels  of  protection  of  public  and 
worker  health  and  safety  for  the  broad 
range  of  conditions  or  events  that  might 
occur  at  a  repository  site.  This  is  an 
important  term,  because  it  is  the 
predicate  for  required  design  features,  as 
well  as  required  quality  assurance 
measures  that  provide  defense-in-depth. 
The  Commission  proposes  to  retain  the 
quantitative  features  of  the  existing 
definition,  but  specify  different 
numerical  Umits  for  each  of  the  two 
categories  (1  and  2)  of  design  basis 
events.  The  structures,  systems,  and 
components  "important  to  safety" 
would  be  those  necessary:  (1)  to  provide 
reasonable  assurance  that  the 


requirements  of  §60.1 11(a)  would  be 
observed  for  Category  1  design  basis 
events;  or  (2)  to  prevent  or  mitigate 
Category  2  design  basis  events  that 
could  result  in  doses  equal  to,  or  greater 
than,  the  values  specified  in  [new] 
§  60.136,  to  any  individual  located  on  or 
beyond  the  nearest  boundary  of  the 
preclosure  controlled  area. 

Although  the  term  "design  bases" 
appears  in  existing  part  60,  in  10  CFR 
60.21(c)(2),  it  was  not  defined.  As  the 
discussion  above  makes  clear,  "design 
bases"  should  be-understood  in  relation 
to  that  range  of  events,  including 
external  natural  or  man-induced  events, 
that  is  taken  into  account  in  the  design, 
and,  in  particular,  in  relation  to 
conditions  that  could  result  in 
radiological  consequences  beyond 
specified  limits.  The  definition  in  part 
72  would  be  inserted,  without  change, 
into  the  list  of  defined  terms  in  10  CFR 
60.2. 

The  inclusion  of  a  definition  of 
"design  basis  events"  serves  two 
purposes.  First,  it  identifies  a  set  of 
events  (referred  to  elsewhere  as 
Category  1  design  basis  events)  that 
must  be  taken  into  account  in 
demonstrating  compliance  with  the 
requirement  to  show,  with  reasonable 
assurance,  that  the  provisions  of  part  20 
will  be  met.  (This  set  of  events  is 
described  as  "•  *  *  those  natiu-al  and 
human-induced  events  that  are 
reasonably  likely  to  occur  regularly, 
moderately  frequently,  or  one  or  more 
times  before  permanent  closure  of  the 
geologic  repository  operations  area.") 
Second,  it  identifies  an  additional  set  of 
events  (previously  referred  to  as 
Category  2  design  basis  events)  that 
must  be  taken  into  account  in  applying 
the  Commission's  defense-in-depth 
philosophy.  (This  set  of  events  is 
described  as  those  "  *  *  *  other  natural 
and  human-induced  events  that  are 
considered  unlikely,  but  sufficiently 
credible  to  warrant  consideration,  taking 
into  account  the  potential  for  significant 
radiological  impacts  on  public  health 
and  safety.")  The  Commission 
recognizes  that  the  criterion  of 
"sufficiently  credible  to  warrant 
consideration"  is  inexact,  leaving  its 
application  to  a  consideration  of  the 
particular  site  and  design  that  are  the 
subjects  of  a  Ucense  application. 
Generally,  the  Commission  would 
expect  that  such  design  basis  events 
would  include  as  broad  a  range  of 
external  phenomena  as  would  be  taken 
into  accoimt  in  defining  the  design  basis 
for  other  regulated  facilities,  including 
nuclear  reactors. 


Section  60.8    Information  Collection 
Requirements:  OMB  Approval 

NRC  is  proposing  to  update  10  CFR 
60.8,  "Information  Collection 
Requirements:  OMB  Approval,"  to 
reflect  the  fact  that  subsequent  to  the 
original  issuance  of  part  60,  NRC 
requested,  and  obtained  Office  of 
Management  and  Budget  (OMB) 
approval  for  the  part  60  "Information 
Collection  Requirements."  Section  60.8 
was  to  be  corrected  the  first  time  other 
revisions  were  made. 

Section  60.21    Content  of  Application 

The  petition  for  rulemaking  suggested 
that  provision  for  accident  analysis 
might  be  accomplished  by  amendment 
of  10  CFR  60.111.  The  Commission 
proposes,  instead,  to  provide  for  an 
accident  analysis  as  part  of  the  content 
of  the  appHcation  section  (i.e..  10  CFR 
60.21).  The  proposed  language  would 
require  the  application  to  address  the 
potential  dose,  to  an  individual  on  or 
beyond  the  preclosure  controlled  area 
boundary,  that  is  attributable  to 
Category  2  design  basis  events.  The 
procedure  that  is  envisaged  is  that  the 
applicant  would  address  the  critical 
design  basis  events,  singly,  and 
demonstrate,  by  its  analysis,  that  the 
doses  on  or  beyond  the  preclosure 
controlled  area  boundary  would  be  in 
accordance  with  the  applicable 
requirements.  The  proposed  language 
serves  the  same  purpose  as  the 
counterpart  section  of  part  72  (namely 
10  CFR  72.24(m)). 

The  proposed  rule  also  reflects  the 
position,  as  discussed  previously,  that 
the  applicant  must  demonstrate  that  the 
requirements  of  part  20  will  be  met, 
assuming  the  occurrence  of  Category  1 
design  basis  events.  For  this  analysis, 
the  applicant  would  consider  Category  1 
design  basis  events  singly,  or  in 
appropriate  combinations.  The  doses, 
exposures,  or  releases  must  be  kept 
within  part  20  limits  should  less  likely 
events  (e.g.,  moderately  frequent  events) 
occur  in  combination  with  events  that 
occur  regularly. 

The  Commission  also  proposes  to 
eliminate  certain  terms  in  part  60  that 
are  undefined  and  may  be  subject  to 
differing  interpretations — specifically, 
the  terms  "normal  conditions," 
"anticipated  operational  occurrences," 
and  "accidents."  These  terms  would  be 
supplanted  by  the  new  term  "design 
basis  events."  Besides  crJiancing  clarity 
of  expression,  the  new  language  better 
reflects  the  regulatory  framework 
articulated  above.  Laistly,  where  the 
term  "controlled  area"  appears  in  the 
language  of  this  section,  it  would  be 


changed  to  "postclosure  coitrolled 
area." 

Section  60.43    License  Specification 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60.46    Particular  Activities 
Requiring  License  Amendment 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60.51    License  Amendment  for 
Pennanent  Closure 

t 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60.102    Concepts 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60.111    Performance  of  the 
Geologic  Repository  Operations  Area 
Through  Permanent  Closure 

Consistent  with  the  petitioner's 
proposal,  the  Commission  would  delete 
the  phrase  "at  all  times"  from  the 
performance  objective  of  §  60.111(a). 
This  change  would  clarify  that  this 
requirement  does  not  apply  to  radiation 
exposures,  levels,  and  releases  from 
Category  2  design  basis  events. 

Section  60.121    Requirements  for 
Ownership  and  Control  of  Interests  in 
Land 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60. 1 22    Siting  Criteria 

The  term  "controlled  area"  would  be 
changed  to  "postclosure  controlled 
area." 

Section  60. 1 30    Scope  of  Design 
Criteria  for  the  Geologic  Repository 
Operations  Area 

The  Commission  proposes  to  modify 
the  title  of  this  section  to  the  term 
"General  Considerations"  and  add 
clarifying  language,  to  the  existing 
discussion,  to  indicate  that  §§  60.131 
through  60.134  specify  the  minimum 
criteria  for  the  design  of  those 
structures,  systems,  and  components 
important  to  safety,  or  important  to 
waste  isolation.  These  changes  are 
necessary  to  provide  consistency  with 
the  modified  definition  of  "important  to 
safety"  (10  CFR  60.2)  as  well  as  to 
clarify  the  purpose  of  these  criteria. 
These  changes  will  also  provide 
consistency  with  the  corresponding 
"minimum"  design  criteria,  for  an  MRS, 
in  10  CFR  part  72. 


Section  60.131    General  Design  Criteria 
for  the  Geologic  Repository  Operations 
Area 

Consistent  with  the  modifications  to 
§60.130,  as  described  above,  the 
Commission  would  delete  the  reference 
to  "Structiu^s,  systems,  and 
components  important  to  safety,"  in  the 
title  of  §  60.131(b),  and  re-letter  or  re- 
number the  current  criteria  in 
§§  60.131(b)(1)  through  60.131(b)(10),  as 
appropriate.  TTiis  change  would 
eliminate  the  confusion  in  the  existing 
rule  related  to  the  identification  of  only 
the  criteria  in  §  60.131(b)  as  "importai»t 
to  safety."  It  would  also  resolve  the 
present  incongruity  with  §  60.131(b)(7), 
"CriticaUty  control,"  regarding  the 
reference  to  waste  "isolation"  (a 
postclosure  term)  in  the  requirement. 

The  current  rule  employs  the  term 
"normal  and  accident  conditions,"  or 
similar  expression,  in  several  places. 
However,  the  conditions  that  must  be 
addressed  imder  this  language  are  not 
well-defined.  The  Commission  proposes 
to  remedy  this  situation  by  replacing 
current  terminology  with  references  to 
"design  basis  events,"  thereby  ensuring 
that  the  design  appropriately  takes  into 
account  the  consequences  of  all  design 
basis  events  (i.e.,  as  discussed  in  this 
document.  Category  1  and  2  design  basis 
events).  Accordingly,  modification  of 
paragraphs  (b)(5)(i).  (b)(7),  and  (b)(8)  is 
being  proposed  for  this  section.  The 
Commission  would  also  revise  the 
language  in  10  CFR  60.131(b)(1).  which 
refers  to  "anticipated"  natiu-al 
phenomena  and  environmental 
conditions,  so  as  to  encompass  all 
design  basis  events.  The  "necessary 
safety  functions"  that  must  be 
accommodated  in  the  design,  pursuant 
to  that  paragraph,  include  whatever  is 
necessary  to  meet  the  quantitative  limits 
set  out  in  the  Commission's  rules  (i.e., 
in  10  CFR  60.111(a)  and  10  CFR  60.136). 

Section  60.132  A  dditionaJ  Design 
Criteria  for  Surface  Facilities  in  die 
Geologic  Repository  Operations  Area 

Section  60.132(c)(1)  requires  that  the 
surface  facilities  must  be  "*  *  * 
designed  to  control  the  release  of 
radioactive  materials  in  effluents  during 
normal  operations  so  as  to  meet  the 
performance  objectives  of  §60.111(a)." 
As  indicated  previously,  the  design 
should  ordinarily  be  sxifficiently 
conservative  so  as  to  provide  reasonable 
assiirance  of  meeting  part  20  not  only 
during  normal  operations,  but  even  for 
events  that  are  likely  to  occur 
moderately  frequently  or  one  or  more 
times  before  permanent  closure  of  the 
geologic  repository  (i.e..  all  Category  1 
design  basis  events).  Deleting  the  phrase 


"during  normal  operations,"  as 
proposed,  will  broaden  the  scope  of  this 
provision  to  reflect  the  Commission's 
intent  more  aconately. 

Section  60. 1 33    Additional  Design 
Criteria  for  the  Underground  Facility 

As  in  the  case  of  the  changes 
proposed  to  10  CFR  60.131,  a  reference 
to  design  basis  events  would  be 
substituted  for  the  less  precise  "normal 
operations  and  •  •  •  accident 
conditions." 

Section  60.136    Preclosure  Controlled 
Area. 

The  proposed  rule  would  adopt  the 
petitioner's  concept  of  a  preclosure 
control  area  under  the  name  "preclosure 
controlled  area."  The  term  would 
delimit  an  area  over  which  the  licensee 
exercises  control  of  activities  to  meet 
regulatory  requirements.  Control  would 
include  the  power  to  exclude  members 
of  the  public,  if  necessary.  The  zone, 
and  related  dose  limits,  would  also  be 
used  to  analyze  and  identify  structures, 
systems,  and  components  that  are 
important  to  safety  under  unusual 
conditions  that  have  heretofore  been 
characterized  as  Category  2  design  basis 
events— credible,  yet  not  likely  to  occur 
during  the  period  of  operations.  The 
issue  that  is  presented  concerns  the 
dose  limits  on  or  beyond  the  preclosure 
controlled  area  boundary  that  are 
appropriate  to  ensure  that  the 
occiirrence  of  any  such  events  presents 
no  unreasonable  risk  to  the  health  and 
safety  of  the  pubUc.  (Releases  resulting 
from  Category  1  design  basis  events 
would  not  be  permitted  to  cause  doses 
exceeding  the  limits  of  part  20.)  The 
Commission  proposes  to  adopt  the  basic 
provisions  of  part  72 — namely,  a  0.05-Sv 
{5-rem)  dose  limit,  on  or  beyond  the 
preclosure  controlled  area  boundary — as 
modified  to  reflect  the  part  20  system  of 
dose  limits  (see  §  20.1201(a)).  In 
addition  to  providing  for  separate  dose 
limits  for  individual  organs  and  tissue, 
the  lens  of  the  eye,  and  the  skin,  the  use 
of  "total  effective  dose  equivalent" 
(TEDE)  in  part  20  explicitly  accounts  for 
exposures  via  the  ingestion  and 
inhalation  dose  pathways. 

Modification  of  the  0.05-Sv  (5-rem) 
dose  limit,  to  reflect  the  part  20  system 
of  dose  limits,  results  in  a  family  of  dose 
Umits:  a  TEDE  of  0.05  Sv  (5  rem);  or  the 
sum  of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eye)  of  0.5  Sv  (50  rem): 
an  eye  dose  equivalent  of  0.15  Sv  (15 
rem);  and  a  shallow  dose  equivalent,  to 
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skin,  of  0.5  Sv  (50  rem).  ■  The  eye  and 
skin  dose  limits  are  adequate  to  ensure 
that  no  observable  effects  (e.g.. 
induction  of  cataracts  in  the  lens  of  the 
eye)  will  occur  as  a  result  of  any 
accidental  radiation  exposure.  In 
implementing  this  provision,  dose 
calculations  should  be  made  solely  with 
reference  to  the  consequence  of  the 
specific  Category  2  design  basis  event, 
and  not  cumulatively  with  other  design 
basis  events.  To  clarify  this  matter 
further,  the  analysis  of  a  specific 
Category  2  design  basis  event  would 
require  an  analysis  of  an  event  sequence 
or  scenario  which  includes  an  initiating 
event  (e.g.,  an  earthquake]  and  the 
associated  combinations  of  repository 
system  or  component  failures  that  can 
potentially  lead  to  exposure  of  the 
pubUc  to  radiation.  An  example 
sequence  is  a  postulated  earthquake  (the 
initiating  event)  which  results  in  the 
failure  of  a  crane  lifting  a  spent  fuel 
waste  package  inside  a  waste  handling 
building,  the  drop  and  breach  of  the 
waste  package,  damage  to  the  spent  fuel 
and  partitioning  of  a  fraction  of  the 
radionuclide  inventory  to  the  building 
atmosphere,  failure  of  the  building 
filtration  system,  and  public  exposure  to 
the  released  radioactive  material. 

The  only  other  noteworthy  deviation 
from  part  72  (specifically  10  CFR 
72.106)  would  be  to  refer  to  doses 
attributable  to  any  "design  basis  event" 
instead  of  any  "design  basis  accident." 
The  term  "design  basis  event"  is  used 
because  it  is  a  defined  term  in  part  60. 
The  change  in  terminology  is  not 
intended  to  be  one  of  substance  as  a 
design  basis  accident  is  the  consequence 
of  some  design  basis  event. 

As  discussed  above,  the  0.05  Sv  (5 
rem)  dose  limit  is  being  proposed  by  the 
Commission  as  the  appropriate  design 
basis  for  protection  of  public  health  and 
safety  from  Category  2  design  basis 
events  at  a  GROA  and  will  harmonize 
part  60  with  part  72.  In  this  regard,  the 
Commission  notes  that  part  72  applies 
to  those  faciUties  (MRS  installations) 
most  similar  to  the  surface  facilities  of 
a  repository  and  for  which  the  kinds  of 
design  basis  events  are  also  expected  to 
be  similar.  Further,  the  proposed  dose 
limit  is  consistent  with  dose  values 
(0.06  Sv  (6  rem]  to  the  whole  body) 
established  as  guidance  for  both  fuel- 
handling  accidents  and  spent-fuel  cask- 
drop  accidents  at  nucleeir  power  plants.^ 
Moreover,  the  proposed  dose  limit  is 
consistent  with  the  accident-dose  value 


'  Radiation  exposure  terminology  is  as  used  in 
pan  20  (56  FR  23360:  May  21. 1991). 

JNUREG-0800.  "Standard  Review  Plan  for  the 
Review  of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants."  June  1987. 


(0.05  Sv  |5  rem]  efiiactive  dose 
equivalent)  proposed  by  IX)E  in  its 
PRM. 

However,  while  consistency  between 
the  proposed  0.05  Sv  (5  rem)  dose  limit 
for  part  60  and  other  Commission  rules 
or  guidance  documents  is  important, 
consistency  alone  does  not  necessarily 
ensiue  that  there  would  be  no 
unreasonable  risk  to  the  health  and 
safety  of  the  public  associated  with  the 
proposed  limit.  As  such,  a  perspective 
is  provided  on  the  risks  associated  with 
an  operational  repository  and  the 
appropriateness  of  the  proposed  0.05  Sv 
(5  rem)  dose  limit  as  the  design  basis  for 
protection  of  public  health  and  safety 
from  Category  2  design  basis  events. 

Based  on  estimates  provided  by  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP)  ^ 
the  lifetime  risk  to  individuals  in  the 
general  population  is  0.05  fatal  cancers 
per  Seivert  (Sv)  of  exposure.  Therefore, 
the  lifetime  risk  of  fatal  cancer  from  an 
assumed  0.05  Sv  (5  rem)  exposure 
resulting  from  a  postulated  Category  2 
design  basis  event  is  0.0025  (i.e..  2.5  x 
10  ~^)  per  individual  exposed.  While 
this  assessment  provides  perspective  on 
the  risk  associated  with  a  hypothetical 
exposure  of  a  0.05  Sv  (5  rem)  dose,  it 
does  not  provide  perspective  on  the 
estimated  actual  risk  associated  with  the 
spectrum  of  possible  Category  2  design 
basis  events  at  a  repository  during  its 
operational  lifetime  (estimated  to  be 
about  100  years). 

Perspective  on  actual  risk  must 
include  consideration  of  the  frequencies 
(i.e.,  probabilities)  of  occiurence  of 
these  events,  as  well  as  their 
consequences,  as  "risk"  is  defined  as 
the  probabihty  of  an  event  times  its 
consequences.  With  respect  to  the  range 
of  probabilities  of  Category  2  design 
basis  events,  the  upper  bound  is  roughly 
1  X 10"  2  per  year  (i.e.,  event  scenarios 
with  probabilities  of  occurrence  greater 
than  1  X 10  ~  2  per  year  would  generally 
be  considered  to  be  Category  1  events) 
and  the  lower  boimd  is  considered  to  be 
on  the  order  of  1  x  10 ~'  per  year  (i.e., 
event  scenarios  with  probabilities  of 
occurrence  less  than  1  x  10"'  per  year 
would  generally  be  screened  from 
further  consideration  due  to  their 
negligible  contribution  to  overall  risk). 
Accordingly,  assiuning  event 
consequences  equivalent  to  the 
proposed  0.05  Sv  (5  rem)  dose  limit  for 
part  60,  the  hypothetical  upper  bound 
on  individual  risk  is  2.5  x  10 -'  fatal 
cancers  per  year.  To  put  this  risk  in 


perspective,  the  International 
Commission  on  Radiological  ^ 

Protection  *  notes  that,  based  on  a 
review  of  information  related  to  risks 
regularly  accepted  in  everyday  life  for 
stochastic  phenomena,  a  fatal  cancer 
risk  in  the  range  of  1  xlO'^to  1  xlO~' 
I>er  year  from  exposure  to  radiation 
would  likely  be  acceptable  to  individual 
members  of  the  public.  Thus,  while  the 
risk  associated  with  repository  event 
consequences  at  the  proposed  dose  limit 
and  boimding  probability  of  occurrence 
exceeds  this  range  by  a  small  factor,  and 
is  at  a  level  that  the  Commission 
considers  safe  for  occupational 
exposures,  the  Commission  believes  this 
result  significantly  overestimates  the 
actual  risk  of  an  operating  repository. 

Perspective  on  actual  repository  risk 
can  be  obtained  by  developing  an 
imderstanding  of  the  spectrum  of 
potential  Category  2  design  basis  events 
and  estimating  the  consequences  of 
these  events  as  well  as  their 
probabilities  of  occurrence.  In  this 
regard,  the  Commission  recognizes  that 
there  is  no  high-level  waste  repository 
operating  experience  and  that  only 
conceptual  designs  have  been 
developed  for  these  facilities. 
Nonetheless,  some  perspective  can  be 
gained  frtjm  the  preliminary  risk 
assessment  by  DOE  '  of  a  conceptual 
design  for  a  repository  at  Yucca 
Mountain,  Nevada,  as  well  as  from 
consideration  of  risk  assessments  of 
selected  U.S.  nuclear  power  plants.* 

Consistent  with  risk  assessments  for 
nuclear  power  plants,  the  spectrum  of 
possible  repository  design  basis  events 
includes  both  internally  and  externally 
initiated  events.  Internally  initiated 
•events  would  include  waste  transporter 
collisions,  crane  failures  or  other  types 
of  fuel  assembly,  waste  package  or  cask 
drop  events,  building  or  facility  exhaust 
filter  fires,  and  exhaust  filter  bypass  or 
failure.  Externally  initiated  events 
would  include  those  resulting  from 
earthquakes,  tornados,  and  flooding. 
Regardless  of  the  type  or  nature  of  the 
initiating  event,  the  Commission 
believes  that,  for  several  reasons,  both 
the  variety  of  credible  event  sequences 
and  the  resulting  potential 
consequences  to  members  of  the  public 
will  be  somewhat  limited  at  repository 
facilities.  First,  in  comparison  with  a 


'National  Council  on  Radiation  Protection  and 
Measurements.  "Risk  Estimates  for  Radiation 
Protection."  NCRP  Report  No.  115.  December  31. 
1993. 


'Recommendations  of  the  International 
Commission  on  Radiological  Protection.  ICRP 
Publication  26,  lanuary  1977. 

'U.S.  Department  of  Energy,  "Site 
Characterization  Plan.  Yucca  Mountain  Site, 
Nevada  Research  and  Development  Area,  Nevada," 
DOE/RVV.0199,  December  1988. 

»NUR£G-1150,  "Severe  Accident  Risks:  An 
Assessment  for  Five  U.S.  Nuclear  Power  Plants," 
December  1990. 


nuclear  power  plant,  an  operating 
repository  is  a  relatively  simple  facility 
in  which  the  primary  activities  are  in 
relation  to  waste  receipt,  handfing, 
storage,  and  emplacement.  A  repository 
does  not  require  the  variety  and 
complexity  of  systems  necessary  to 
support  an  operating  nuclear  power 
plant.  Further,  the  conditions  are  not 
present  at  a  repository  to  generate  a 
radioactive  source  term  of  a  magnitude 
that,  however  unlikely,  is  potentially 
capable  at  a  nuclear  power  plant  (e.g., 
from  a  postulated  loss  of  coolant  event). 
As  such,  the  estimated  consequences 
resulting  from  Umited  source  term 
generation  at  a  repository  would  be 
correspondingly  limited.  This 
conclusion  is  consistent  with  the  results 
of  the  aforementioned  preliminary  risk 
assessment  by  DOE  of  a  conceptual 
repository  design  at  Yucca  Mountain, 
Nevada.  In  that  assessment,  the  DOE 
considered  149  scenarios  for  a  variety  of 
internally  and  externally  initiated 
events.  Of  the  149  scenarios,  only  7 
resulted  in  of^ite  doses  in  excess  of 
0.005  Sv  (0.5  rem)  to  the  critical  organs 
of  a  maximally  exposed  individual  and 
also  had  associated  probabiUties  of 
occurrence  greater  than  1  x  10  "  '  per 
year.  The  highest  estimated  oHisite  dose 
from  the  DOE  risk  assessment  was  0.021 
Sv  (2.1  rem)  with  an  associated 
probabihty  of  occurrence  of  5  x  10  "  '^ 
pervear. 

The  dose  estimates  of  the  DOE  risk 
assessment  are  only  reflective  of  a 
conceptual  design  for  a  repository  at 
Yucca  Mountain.  Nevada.  Nonetheless, 
the  Commission  believes  they  provide 
perspective  on  the  magnitude  of  the 
estimated  consequences  to  members  of 
the  pubUc  bom  postulated  Category  2 
design  basis  events  and  that  variations 
in  repository  design  or  site  selection 
would  not  likely  vary  these  estimates  by 
more  than  order  of  magnitude.  The 
results  of  the  DOE  risk  assessment  also 
provide  some  perspective  on  the 
estimated  probabilities  of  occurrence  of 
the  postulated  repository  design  basis 
events  and,  as  such,  perspective  on 
actual  risk  from  an  operating  repository. 

In  general,  the  Commission  would 
expect  the  potential  higher  consequence 
events  to  have  correspondingly  lower 
probabiUties  of  occurrence.  This 
expectation  is  consistent  with  the 
results  of  the  DOE  risk  assessment  as  the 
estimated  probabilities  of  occurrence  for 
the  7  scenarios  which  resulted  in  offsite 
doses  in  excess  of  0.005  Sv  (0.5  rem) 
vary  fitjm  1  x  10~'  to  5  x  IQ-'  per  year. 
The  corollary  to  the  above  is  the 
expectation  that  higher  fr^uency  events 
would  have  correspondingly  lower 
ofiisite  consequences  and  perspective  on 
actual  risk  from  an  operating  repository 


^ 


necessitates  consideration  of  these 
events  as  well  as  lower  frequency 
events.  Review  of  the  DOE  risk 
assessment  indicates  that  some  higher 
frequency,  but  lower  consequence, 
events  are  just  as  important  to  actual 
risk  as  the  lower  frequency,  but  higher 
consequence,  events.  With  respect  to 
actual  risk  from  the  broad  spectrum  of 
all  events  considered  in  the  DOE  risk 
assessment,  the  estimated  actual  risk  of 
an  operating  repository  is  roughly  two 
to  three  orders  of  magnitude  lower  than 
the  range  of  fatal  cancer  risks  that  would 
likely  be  acceptable  to  members  of  the 
pubhc  (i.e..  a  fatal  cancer  risk  of  1  x 
10"6to  1  X  10~5  per  year  as  noted  in 
ICRP  PubUcation  26). 

With  respect  to  the  appropriateness  of 
the  proposed  0.05  Sv  (5  rem)  dose  limit 
for  part  60  as  the  design  basis  for 
protection  of  public  health  and  safety 
from  Category  2  design  basis  events,  the 
DOE  risk  assessment  indicates  the 
potential  for  events  with  offsite 
consequences  on  the  order  of  several 
hundredths  to  several  tenths  of  Sv 
(several  rem  to  several  tens  of  rem), 
depending  on  design  and  siting  factors. 
The  event  consequences  in  this  range, 
coupled  with  the  estimated  event 
probabiUties  of  occurrence,  result  in 
estimated  risks  that  would  likely  be 
acceptable  to  members  of  the  pubhc. 
However,  given  the  lack  of  repository 
design,  siting  and  operating  experience 
and  the  supporting  data  base  for 
probabilistic  risk  assessment,  the 
Commission  believes  there  is 
considerable  imcertainty  in  the 
estimates  of  both  the  consequences  and 
the  probabilities  of  occurrence  of 
postulated  Category  2  design  basis 
events.  As  such,  the  Commission 
beUeves  that  ^stabUshing  a  dose  limit  in 
part  60  to  the  proposed  0.05  Sv  (5  rem) 
value  would  provide  an  adequate 
margin  of  safety  and  an  appropriate 
design  basis  for  protection  of  members 
of  the  pubUc  from  unlikely,  but  credible 
events.  Further,  the  Commission 
believes  that  a  singular  dose  Umit  is 
appropriate  for  the  broad  range  of 
possible  event  frequencies,  given  the 
Umited  potential  for  ofi'site 
consequences  at  repository  facilities  and 
the  significant  uncertainties  in 
repository  risk  assessment  Stated 
differently,  the  level  of  sophistication  in 
repository  risk  assessment  does  not 
presently  exist  to  warrant  a  more 
complex  set  of  requirements  in  part  60 
for  protection  of  pubUc  health  and 
safety  from  postidated  Category  2  design 
basis  events.  Notwithstanding  these 
views  and  the  Commission's  parallel 
interest  in  harmonizing  part  60  and  part 
72.  the  Commission  specifically  seeks 


public  comment  on  (1)  the 
appropriateness  of  the  proposed  0.05  Sv 
(5  rem)  dose  limit  in  Section  60.136  as 
the  design  basis  fat  protection  of  public 
health  and  safety,  and  (2)  the  rationale, 
as  discussed  herein,  supporting  the 
proposed  0.05  Sv  (5  rem)  dose  limit. 

Section  60. 1 83    Criminal  Penalties 

A  conforming  change  has  been  made 
to  this  section,  to  include  §  60.136 
(pertaining  to  the  preclosure  controlled 
area)  among  the  regulations  that  are  not 
issued  under  Sections  161b,  161i,  or 
1610  of  the  Atomic  Energy  Act,  for 
purposes  of  section  223  of  the  Act. 

Environmental  Impact  Categorical 
Exclusion 

NRC  has  determined  that  this 
proposed  regulation  is  the  tyf>e  of  action 
described  in  10  CFR  51.22  (c)(2), 
pertaining  to  the  promulgation  of 
technical  requirements  and  criteria  that 
the  Commission  will  apply  in  approving 
or  disapproving  applications  under  part 
60.  Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501,  et seq).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  munber  3150-0127. 

Regulatory  Analjrsis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  PubUc  Dociunent  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from  Dr. 
Richard  A.  Weller,  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Division  of  Waste  Management, 
Washington,  DC  20555,  Telephone  (301} 
415-7287. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibihty  Act  of  1980.  5  U.S.C  605(b), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only 
entity  subject  to  regulation  under  this 
rule  is  DOE. 


UMI 
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Backfit  Analysis 

NRC  has  determined  that  the  backiit 
rule,  10  CFR  50.109,  does  not  apply  to 
this  proposed  rule  and,  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule,  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  60 

Criminal  penalties.  High-level  viraste, 
Nuclear  power  plants  and  reactors, 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements,  and  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended,  and  5  U.S.C. 
553,  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  part 
60. 

PART  60-OISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  62,  63,  65,  81. 161, 
182. 183.  68  Stat  929.  930.  932.  933.  935. 
948.  953, 954,  as  amended  (42  U.S.C  2071, 
2073,  2092,  2093,  2095.  2111.  2201.  2232. 
2233);  sees.  202,  206,  88  Stat.  1244. 1246  (42 
U.S.C.  5842.  5846):  sees.  10  and  14.  Pub.  L. 
95-601.  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  Sec.  102.  Pub.  L  91-190.  83  Stat.  853 
(42  use  4332);  Sees.  114. 121.  Pub.  L  97- 
425.  96  Stat.  2213g.  2228.  as  amended  (42 
U.S.C  10134, 10141). 

2.  Section  60.2  is  amended  by  adding 
definitions  of  "Design  bases,"  "Design 
basis  events,"  and  "Preclosure 
controlled  area,"  revising  the  definitions 
of  "Accessible  environment," 
"Disturbed  zone,"  "Important  to  safety," 
and  "Site,"  renaming  the  defined  term 
"Controlled  area"  to  "Postclosure 
controlled  area,"  and  alphabetizing  the 
definitions  to  read  as  follows: 

§60.2    Definitions. 

•        *        •        •        • 

Accessible  environment  rae&ns:  (1) 
The  atmosphere,  (2)  the  land  surface,  (3) 
surface  water,  (4)  oceans,  and  (5)  the 
portion  of  the  hthosphere  that  is  outside 
the  postclosure  controlled  area. 
»        •        *        »        » 

Design  bases  means  that  information 
that  identifies  the  specific  functions  to 
be  performed  by  a  structure,  system,  or 
component  of  a  facility  and  the  specific 
values  or  ranges  of  values  chosen  for 
controlling  parameters  as  reference 
bounds  for  design.  These  values  may  be 


restraints  derived  from  generally 
accepted  "state-of-the-art"  practices  for 
achieving  functional  goals  or 
requirements  derived  from  analysis 
(bt^d  on  calculation  or  experiments)  of 
the  effects  of  a  postulated  event  under 
which  a  structure,  system,  or 
component  must  meet  its  functional 
goals.  The  values  for  controlling 
parameters  for  external  events  include: 

(1)  estimates  of  severe  natural  events 
to  be  used  for  deriving  design  bases  that 
will  be  based  on  consideration  of 
historical  data  on  the  associated 
parameters,  physical  data,  or  analysis  of 
upper  limits  of  the  physical  processes 
involved;  and 

(2)  estimates  of  severe  external  man- 
induced  events,  to  be  used  for  deriving 
design  bases,  that  will  be  based  on 
analysis  of  human  activity  in  the  region, 
taking  into  account  the  site 
characteristics  and  the  risks  associated 
with  the  event. 

Design  basis  events  means: 

(1)  those  natural  and  human-induced 
events  that  are  reasonably  likely  to 
occur  regularly,  moderately  frequently, 
or  one  or  more  times  before  permanent 
closure  of  the  geologic  repository 
operations  area;  and 

(2)  other  natural  and  man-induced 
events  that  are  considered  unlikely,  but 
sufficiently  credible  to  warrant 
consideration,  taking  into  accoimt  the 
potential  for  significant  radiological 
impacts  on  public  health  and  safety. 

The  events  described  in  paragraph  (1) 
of  this  definition  are  referred  to  as 
"Category  1"  design  basis  events.  The 
events  described  in  paragraph  (2)  of  this 
definition  are  referred  to  as  "Category 
2"  design  basis  events. 

•  »        •        •        •   • 

Disturbed  zone  means  that  portion  of 
the  postclosure  controlled  area  the 
physical  or  chemical  properties  of 
which  have  changed  as  a  result  of 
underground  facility  construction  or  as 
a  result  of  heat  generated  by  the 
emplaced  radioactive  wastes  such  that 
the  resultant  change  of  properties  may 
have  a  significant  effect  on  the 
performance  of  the  geologic  repository, 

•  *        •        •        • 

Important  to  safety,  with  reference  to 
structures,  systems,  and  components, 
means  those  features  of  the  repository 
whose  function  is: 

(1)  to  provide  reasonable  assurance 
that  high-level  waste  can  be  received, 
handled,  packaged,  stored,  emplaced, 
and  retrieved  without  exceeding  the 
requirements  of  §60.1 11(a)  for  Category 
1  design  basis  events;  or 

(2)  to  prevent  or  mitigate  Category  2 
design  basis  events  that  could  result  in 
doses  equal  to  or  greater  than  the  values 


specified  in  §  60.136  to  any  individual 
located  on  or  beyond  the  nearest 
boundary  of  the  preclosure  controlled 
area. 

*  •        *        *        • 

Postclosure  controlled  area  means  a 
surface  location,  to  be  marked  by 
suitable  moniunents,  extending 
horizontally  no  more  than  10  kilometers 
in  any  direction  from  the  outer 
boundary  of  the  underground  facility, 
and  the  underlying  subsurface,  which 
area  has  been  committed  to  use  as  a 
geologic  repository  and  &x)m  which 
incompatible  activities  would  be 
restricted  following  permanent  closure. 

*  •        •        *        • 

Preclosure  controlled  area  means  that 
surface  area  immediately  surrounding 
the  geologic  repository  operations  area 
for  which  the  licensee  exercises 
authority  over  its  use,  in  accordance 
vdth  the  provisions  of  this  part,  until 
permanent  closure  has  been  completed.  • 

*  •        •        •        • 

Site  means  the  location  of  the 
postclosure  controlled  area. 

3.  Section  60.8  is  revised  to  read  as 
follows: 

§  60.8    information  coilection 
requirements:  0MB  aisprovai. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements  of 
general  applicabiUty  contained  in  this 
part  to  the  Office  of  Management  and 
Budget  (0MB)  for  approval  as  required 
by  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501,  et  seq.).  OMB  has 
approved  the  information  collection 
requirements  contained  in  this  part 
imder  control  number  3150-0127. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  60.62,  60.63,  and 
60.65. 

4.  In  §  60.21,  paragraphs  (c)(l)(i), 
(c)(l)(ii)(B),  (c)(3),  and  (c)(8)  are  revised 
to  read  as  follows: 

§  60.21 .    Content  of  appiication. 

*  *        •        •        • 

(c)  *  *  * 
(D*  ** 

(i)  The  description  of  the  site  shall 
also  include  the  following  information 
regarding  subsurface  conditions.  This 
description  shall,  in  all  cases,  include 
such  information  with  respect  to  the 
postclosure  controlled  area.  In  addition, 
where  subsurface  conditions  outside  the 
postclosure  controlled  area  may  affect 
isolation  within  the  postclosure 
controlled  area,  the  description  shall 
include  such  information  with  respect 
to  subsurface  conditions  outside  the 
postclosure  controlled  area  to  the  extent 
such  information  is  relevant  and 


material.  The  detailed  information 
referred  to  in  this  paragraph  shall 
include: 

(A)  the  orientation,  distribution, 
aperture  in-filling  and  origin  of 
fractures,  discontinuities,  and 
heterogeneities; 

(B)  the  presence  and  characteristics  of 
other  potential  pathways  such  as 
solution  featiires,  breccia  pipes,  or  other 
potentially  permeable  features; 

(C)  the  geomechanical  properties  and 
conditions,  including  pore  pressure  and 
ambient  stress  conditions; 

(D)  the  hydrogeologic  properties  and 
conditions; 

(E)  the  geochemical  properties;  and 

(F)  the  anticipated  response  of  the 
geomechanical,  hydrogeologic,  and 
geochemical  systems  to  the  maximum 
design  thermal  loading,  given  the 
pattern  of  fractures  and  other 
discontinuities  and  the  heat  transfer 
properties  of  the  rock  mass  and 
groundwater. 

(ii)  •  *  * 

(B)  Analyses  to  determine  the  degree 
to  which  each  of  the  favorable  and 
potentially  adverse  conditions,  if 
present,  has  been  characterized,  and  the 
extent  to  which  it  contributes  to  or 
detracts  from  isolation.  For  the  purpose 
of  determining  the  presence  of  the 
potentially  adverse  conditions, 
investigations  shall  extend  from  the 
surface  to  a  depth  sufficient  to 
determine  critical  pathways  for 
radionuclide  migration  bom  the 
undergroimd  facility  to  the  accessible 
environment.  Potentially  adverse 
conditions  shall  be  investigated  outside 
of  the  postclosure  controlled  area  if  they 
affect  isolation  within  the  postclosure 
controlled  area. 

*  *        •        •        • 

(3)  A  description  and  analysis  of  the 
design  and  performance  requirements 
for  structures,  systems,  and  components 
of  the  geologic  repository  that  are 
important  to  safety.  The  analysis  must 
include  a  demonstration  that — (i)  the 
requirements  of  §60.1 11(a)  wrillbe  met, 
assimiing  ocoirrence  of  Category  1 
design  basis  events;  and  (ii)  Uie       ,.> 
requirements  of  §  60.136  will  be  met, 
assuming  occurrence  of  Category  2 
design  basis  events. 

*  *        •        •        * 

(8)  A  description  of  the  controls  that 
the  applicant  will  apply  to  restrict 
access  and  to  regulate  land  use  at  the 
site  and  adjacent  areas,  including  a 
conceptual  design  of  monvunents  which 
would  be  used  to  identify  the 
postclosure  controlled  area  after 
permanent  closure. 


§60.43    [Amended] 

5.  In  §  60.43(b)(5),  the  term 
"controlled  area"  is  revised  to  read 
"postclosure  controlled  area." 

§60.46    [Amended] 

6.  In  §  60.46(a)(3),  the  term 
"controlled  area"  is  revised  to  read 
"postclosure  controlled  area  wherever  it 
appears." 

§60.51    [Amended] 

7.  In  §60.51(a)(2)(i)  and  (a)(2)(ii).  the 
term  "controlled  area"  is  revised  to  read 
"postclosure  controlled  area." 

§6ai02    [Amended] 

8.  In  §  60.102(c),  the  term  "controlled 
area"  is  revised  to  read  "postclosure 
controlled  area." 

9.  In  §60.111,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  60.1 1 1 .    Performance  of  the  geologic 
repository  operation*  area  through 
permanent  closure. 

(a)  Protection  against  radiation 
exposures  and  releases  of  radioactive 
material.  The  geologic  repository 
operations  area  shall  be  designed  so  that 
until  permanent  closure  has  been 
completed,  radiation  exposures  and 
radiation  levels,  and  releases  of 
radioactive  materials  to  unrestricted 
areas,  will  be  maintained  within  thi 
limits  specified  in  part  20  of  this 
chapter  and  such  generally  applicabloi 
environmental  standards  for 
radioactivity  as  may  have  been 
established  by  the  Environmental 
Protection  Agency. 


§60.121    [Amended] 

10.  In  §  60.121(a)  and  (b),  the  term 
"controlled  area"  is  revised  to  read 
"postclosure  controlled  area." 

§60.122    [Amended] 

11.  In  §  60.122(b)(6)  and  (c) 
introductory  text,  the  term  "controlled 
area"  is  revised  to  read  "postclosure 
controlled  area." 

12.  Section  60.130  is  revised  to  read 
as  follows: 

§60.130    General  considerattons. 
Pursuant  to  the  provisions  of 
§60.21(c)(2)(i),  an  application  to 
receive,  possess,  store,  and  dispose  of 
high-level  radioactive  waste  in  the 
geologic  repository  operations  area  must 
include  the  principal  design  criteria  tta 
a  proposed  facifity.  The  principal  design 
criteria  establish  the  necessary  design, 
fabrication,  construction,  testing, 
maintenance,  and  performance 
requirements  fw  structures,  S3rstems, 
and  components  important  to  safety 
andJoi  important  to  waste  isolation. 


Sections  60.131  through  60.134  specify 
minimum  requirements  for  the  principal 
design  criteria  for  the  geologic 
repository  operations  area.  These  design 
criteria  are  not  intended  to  be 
exhaustive,  however.  Omissions  in 
§§60.131  through  60.134  do  not  relieve 
DOE  from  any  (^ligation  to  provide 
such  features  in  a  specific  facility 
needed  to  achieve  the  performance 
objectives. 

13.  In  §60.131,  paragraph  (b)  is 
revised,  and  paragraphs  (c)  through  (k) 
are  added  to  read  as  follows: 

§6ai31    General  design  criteda  for  the 
geologic  repository  operations  area. 

•        •        •        •        • 

(b)  Protection  against  design  basis 
events.  The  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  so  that  they  will  perform  their 
necessary  safety  functions,  assuming 
occurrence  of  design  basis  events. 

(c)  Protection  against  dynamic  effects 
of  equipment  failure  and  similar  events. 
The  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  to  withstand  dynamic  effects 
such  as  missile  impacts,  that  could 
result  from  equipment  fiailure.  and 
simi4ar  events  and  conditions  that  could 
leai.  to  loss  of  their  safety  functions. 

(0)  Protection  against  fires  and 
lasions.  (1)  The  structures,  systems, 
components  important  to  safety 
all  be  designed  to  perform  their  safety 
ctions  during  and  after  credible  fires 
or  explosions  in  the  geologic  repository 
operations  area. 

(2)  To  the  extent  practicable,  the 
geologic  repository  operations  area  shall 
be  designed  to  incorporate  the  use  of 
noncombustible  and  heat  resistant 
materials. 

(3)  The  geologic  repository  operations 
area  shall  be  designed  to  include 
explosion  and  fire  detection  alarm 
systems  and  appropriate  suppression 
systems  with  sufficient  capacity  and 
cafwbility  to  reduce  the  adverse  effects 
of  fires  and  explosions  on  structures, 
systems,  and  components  important  to 
safety. 

(4)  The  geologic  repository  operations 
area  shall  be  designed  to  include  means 
to  protect  systems,  structures,  and 
components  important  to  safety  against 
the  adverse  effects  of  either  the 
operation  or  failure  of  the  fire 
suppression  systems. 

(e)  Emergency  capability.  (1)  The 
structures,  systems,  and  components 
important  to  safety  shall  be  designed  to 
maintain  control  of  radioactive  waste 
and  radioactive  effluents,  and  permit 
prompt  termination  of  operations  and 
evacuation  of  personnel  during  an 
emergency. 
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(2)  The  geologic  repository  operations 
area  shall  be  designed  to  include  onsite 
facilities  and  services  that  ensure  a  safe 
and  timely  response  to  emergency 
conditions  and  that  facilitate  the  use  of 
available  offsite  services  (such  as  fire, 
police,  medical,  and  ambulance  service) 
that  may  aid  in  recovery  from 
emergencies. 

(f)  Utility  services.  (1)  Each  utility 
service  system  that  is  important  to 
safety  shall  be  designed  so  that  essential 
safety  functions  can  be  performed, 
assuming  occurrence  of  the  design  basis 
events. 

(2)  The  utihty  services  important  to 
safety  shall  include  redundant  systems 
to  the  extent  necessary  to  maintain,  with 
adequate  capacity,  the  ability  to  perform 
their  safety  functions. 

(3)  Provisions  shall  be  made  so  that, 
if  there  is  a  loss  of  the  primary  electric 
power  source  or  circuit,  reliable  and 
timely  emergency  power  can  be 
provided  to  instruments,  utility  service 
systems,  and  operating  systems, 
including  alarm  systems,  important  to 
safety. 

(g)  Inspection,  testing,  and 
maintenance.  The  structures,  systems, 
and  components  important  to  safety 
shall  be  designed  to  permit  periodic 
inspection,  testing,  and  maintenance,  as 
necessary,  to  ensure  their  continued 
functioning  and  readiness. 

(h)  Criticality  control.  All  systems  for 
processing,  transporting,  handling, 
storage,  retrieval,  emplacement,  and 
isolation  of  radioactive  waste  shall  be 
designed  to  ensure  that  nuclear 
criticality  is  not  possible  unless  at  least 
two  unlikely,  independent,  and 
concurrent  or  sequential  changes  have 
occurred  in  the  conditions  essential  to 
nuclear  criticality  safety.  Each  system 
must  be  designed  for  criticality  safety 
assuming  occurrence  of  design  basis 
events.  The  calculated  effective 
multiplication  factor  (keff)  must  be 
sufficiently  below  unity  to  show  at  least 
a  5  percent  margin,  after  allowance  for 
the  bias  in  the  method  of  calculation 
and  the  uncertainty  in  the  experiments 
used  to  validate  the  method  of 
calculation. 

(i)  Instrumentation  and  control 
systems.  The  design  shall  include 
provisions  for  instrumentation  and 
control  systems  to  monitor  and  control 
the  behavior  of  systems  important  to 
safety,  assuming  occvurence  of  design 
basis  events. 

(j)  Compliance  with  mining 
regulations.  To  the  extent  that  DOE  is 
not  subject  to  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  to  the 
construction  and  operation  of  the 
geologic  repository  operations  area,  the 
design  of  the  geologic  repository 


operations  area  shall  nevertheless 
include  such  provisions  for  worker 
protection  as  may  be  necessary  to 
provide  reasonable  assurance  that  all 
structures,  systems,  and  components 
important  to  safety  can  perform  their 
intended  functions.  Any  deviation  from 
relevant  design  requirements  in  30  CFR, 
Chapter  I,  Subchapters  D,£,  and  N  will 
give  rise  to  a  rebuttable  presumption 
that  this  requirement  has  not  been  met. 

(k)  Shaft  conveyances  used  in 
radioactive  waste  handling.  (1)  Hoists 
important  to  safety  shall  be  designed  to 
preclude  cage  free  fall. 

(2)  Hoists  important  to  safety  shall  be 
designed  with  a  reliable  cage  location 
system. 

(3)  Loading  and  unloading  systems  for 
hoists  important  to  safety  shall  be 
designed  with  a  reliable  system  of 
interlocks  that  will  fail  safely  upon 
malfunction. 

(4)  Hoists  important  to  safety  shall  be 
designed  to  include  two  independent 
indicators  to  indicate  when  waste 
packages  are  in  place  and  ready  for 
transfer. 

14.  In  §60.132,  paragraph  {c)(l}  is 
revised  to  read  as  follows: 

§  60. 1 32.    Additional  deslg  n  criteria  for 
surface  facilities  in  ttie  geologic  repository 
operations  area. 

»        »        •         «        * 

(c)  Radiation  control  and 
monitoring — (1)  Effluent  control.  The 
surface  faciUties  shall  be  designed  to 
control  the  release  of  radioactive 
materials  in  effluents  so  as  to  meet  the 
performance  objectives  of  §60. 111(a). 
»        *        *        *        • 

15.  In  §  60.133.  the  introductory  text 
of  paragraph  (g)  and  paragraph  (g)(2)  are 
revised  to  read  as  follows:  ' 

§  60. 1 33    Additional  design  criteria  for  the 
underground  facility. 

***** 

(g)  Underground  facility  ventilation. 
The  ventilation  system  shall  be 
designed  to: 

*        *        *        *        * 

(2)  Assure  the  ability  to  perform 
essential  safety  functions  assuming 
occurrence  of  design  basis  events;  and 

***** 

16.  A  new  undesignated  center 
heading  and  §  60.136  are  added  to  read 
as  follows: 

Preclosure  Controlled  Area 

§  60.1 36    Preclosure  controlled  area. 

(a)  A  preclosure  controlled  area  must 
be  established  for  the  geologic 
repository  operations  area. 

(b)  The  geologic  repository  operations 
area  shall  be  designed  so  that,  for 


Category  2  design  basis  events,  no 
individual  located  on  or  beyond  the 
nearest  boundary  of  the  preclosure 
controlled  area  will  receive  the  more 
limiting  of  a  total  effective  dose 
equivalent  of  0.05  Sv  (5  rem),  or  the  sum 
of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eye)  of  0.5  Sv  (50  rem). 
The  eye  dose  equivalent  may  not  exceed 
0.15  Sv  (15  rem),  and  the  shallow  dose 
equivalent  to  skin  may  not  exceed  0.5 
Sv  (50  rem).  The  minimiun  distance 
from  the  surface  facilities  in  the  geologic 
repository  operations  area  to  the 
boundary  of  the  preclosure  controlled 
area  must  be  at  least  100  meters. 

(c)  The  preclosure  controlled  area 
may  be  traversed  by  a  highway,  railroad, 
or  waterway,  so  long  as  appropriate  and 
effective  arrangements  are  made  to 
control  traffic  and  to  protect  public 
health  and  safety. 

17.  In  §60.183.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  60. 1 83    Criminal  penalties. 

*        ♦        *        *      _  * 

(b)  The  regulations  in  part  60  that  are 
not  issued  under  sections  161b,  161i,  dr 
161o  for  the  purposes  of  section  223  are 
as  follows:  §§60.1,  60.2.  60.3,  60.5,  60.6. 
60.7,  60.8,  60.15,  60.16,  60.17,  60.18, 
60.21,  60.22,  60.23,  60.24.  60.31,  60.32. 
60.33,  60.41,  60.42.  60.43,  60.44,  60.45, 
60.46,  60.51,  60.52,  60.61.  60.62,  60.63, 
60.64,  60.65,  60.101,  60.102,  60.111, 
60.112,  60.113.  60.121.  60.122.  60.130. 
60.131.  60.132.  60.133.  60.134.  60.135, 
60.136,  60.137,  60.140,  60.141,  60.142. 
60.143,  60.150,  60.151,  60.152,  60.162. 
60.181,  and  60.183. 

Dated  in  Rockville,  Maryland,  this  15th 
day  of  March.  1995. 

For  the  Nucletir  Regulatory  Cominission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  95-6872  Filed  3-21-95;  8:45  am) 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 
[Docket  No.  PRM-60-3] 

Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Partial  grant/partial  denial  oi 

petition  for  rulemaking. 

SUMMARY:  In  a  petition  for  rulemaking 
(PRM-60-3)  submitted  by  the  U.S. 


Department  of  Energy  (DOE),  the  U.S. 
Nuclear  Regulatory  Commission  was 
requested  to  establish  specific  dose 
criteria  for  design  basis  accidents  at  a 
high-level  radioactive  waste  repository. 
NRC  hereby  grants  in  part,  and  denies 
in  part,  the  specific  proposals  of  the 
petitioner. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying,  for  a  fee,  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  N\V  (Lower  Level),  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Waller,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7287. 

SUPPLEMENTARY  INFORMATION: 

DOE  submitted  a  petition  for 
rulemaking  on  April  19,  1990.  On  July 
13, 1990  (55  FR  28771)  NRC  published 
a  notice  of  receipt  of  the  petition  for 
rulemaking.  The  comment  period 
expired  on  October  11, 1990.  The 
petition  requested  that  the  Commission 
amend  10  CFR  part  60  to  prescribe 
certain  numerical  accident-do'se  criteria 
to  be  applied  at  the  boundary  of  a 
"preclosure  control  area." 

Under  DOE's  proposal,  the  definition 
of  "important  to  safety."  in  10  CFR  60.2, 
would  be  changed  to  apply  a  reference 
dose  limit  at  the  preclosure-control-area 


boundary,  instead  of  the  present 
unrestricted-area  boundary;  further,  the 
definition  would  be  amended  to  add  a 
statement  "All  engineered  safety 
features  shall  be  included  within  the 
meaning  of  the  term  'important  to 
safety."'  The  petition  also  proposed  that 
performance  objectives  of  10  CFR 
60.111  would  be  revised  to  incorporate 
an  explicit  accident  dose  limit,  at  the 
preclosure  control  area  boundary,  of 
0.05-Sv  (5'rem)  effective  dose 
equivalent,  or  0.5-Sv  (50-rem) 
committed  dose  equivalent.  DOE 
indicated  its  intention  that  this  limit 
would  apply  to  direct  irradiation  and 
inhalation  pathways,  alone,  and  not  to 
ingestion  of  contaminated  foodstuffs. 
The  phrase  "at  all  times"  would  be 
deleted  from  10  CFR  60.111(a).  to  clarify 
that  the  performance  objective  for  the 
period  of  operations  does  not  apply  to 
exposure  from  accidents.  Finally,  the 
petition  proposed  adding  new 
definitions,  to  10  CFR  60.2.  for  the  terms 
"preclosure  control  area."  "committed 
dose  equivalent,"  "committed  effective 
dose  equivalent,"  and  "effective  dose 
equivalent,"  to  support  the  application 
of  the  accident  dose  criteria  described 
above. 

For  a  fuller  statement  of  the  petition 
for  rulemaking,  see  the  Federal  Register 
notice  cited  above. 

In  response  to  NRC's  publication  of 
notice  of  receipt  of  the  petition, 
comments  were  received  from:  DOE; 
Edison  Electric  Institute  and  the  Utility 
Nuclear  Waste  and  Transportation 


Program  (EEI/UWASTE);  Intertech 
Consultants,  on  behalf  of  Lincohi 
County,  Nevada,  and  the  City  of 
Cahente,  Nevada;  and  an  anonymous 
"Concerned  U.S.  Citizen."  The 
Commission,  having  now  considered 
the  petition  and  comments,  grants  the 
petition  in  part  and  denies  the  petition 
in  part,  and  to  that  end,  the  Commission 
is  pubhshing,  concurrently  with  this 
notice,  a  notice  of  proposed  rulemaking. 

Under  the  proposed  rule,  accident- 
dose  criteria  would  be  applied  at  the 
boundary  of  a  newly  defined 
"preclosure  controlled  area,"  as 
recommended  by  DOE.  Further,  in 
response  to  the  petition,  the  term 
"important  to  safety"  would  be 
redefined,  though  not  in  the  form 
suggested  by  DOE.  The  Commission  is 
also  proposing  to  adopt  the  petitioner's 
request  that  the  phrase  "at  all  times"  be 
deleted  from  the  performance  objective 
that  applies  to  preclosure  operations.  In 
all  other  respects,  the  petition  is  denied. 

The  reasons  for  the  action,  insofar  as 
it  both  grants  and  denies  parts  of  the 
petition,  are  set  out  at  length  in  the 
statement  of  considerations 
accompanying  the  proposed  rule. 

Dated  in  Rockville,  Maryland,  this  15th 
day  of  March,  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  95-6878  Filed  3-21-95:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approval  for  Tribal- 
State  compacts. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  approved  Tribal-State 
Compacts  between  the  following  tribes 
and  the  State  of  New  Mexico  on 
February  13, 1995:  The  Mescalero 
Apache  Tribe,  Pueblo  of  Santa  Ana, 
Pueblo  of  San  Juan,  Pueblo  of  Taos, 
Pojoaque  Pueblo,  Pueblo  of  Sandia, 
Pueblo  of  Tesuque,  Pueblo  of  Santa 
Clara,  Jicarilla  Apache  Tribe,  Pueblo  of 
Isleta,  and  the  Pueblo  of  San  Felipe. 

DATES:  This  action  is  effective  March  22, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202) 219-4068. 


Dated:  March  15. 1995. 
AdaEDaer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  95-6966  Filed  3-21-95;  8:45  ami 

BILUNQ  COOC  4310-02-P 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Aff^airs, 
Interior. 

ACTION:  Notice  of  approval  for  Tribal- 
State  compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  For  Regulation  of  Class  III 
Gaming  Between  the  Siletz  Indian  Tribe 
and  the  State  of  Oregon,  which  was 
executed  on  November  14, 1994. 
DATES:  This  action  is  effective  March  22, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-^068. 

Dated:  March  14, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  95-6967  Filed  3-21-95;  8:45  am) 

BILUNO  COOe  4310-02-P 


Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affiairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Adl  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Jamestown 
S'KIallam  Tribe  and  the  State  of 
Washington  Class  III  Gaming  Compact 
Amendment,  which  was  executed  on 
January  26, 1995. 

DATES:  This  action  is  effective  March  22 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4068. 

Dated:  March  10, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-6968  Filed  3-21-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian 
Education  Topics 

agency:  Bureau  of  Indian  Aff^airs, 
Interior. 

ACTJON:  Notice  of  tribal  consultation 

meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  comments  concerning 
potential  issues  in  Indian  education 
programs.  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 


ADDRESSES: 


bookkt  to  be  issued  prior  to  the 
meetings  are  as  follows: 

1.  Tribal  Priority  Allocation  Category  for 
Education  Programs 

2.  Actions  Being  Proposed  by  Bureau  of 
Indian  Affairs  to  Implement  Pub.  L. 
103-227  and  Pub.  L.  103-382: 

A.  Draft  Goals  2000  Consolidated  State 
Plan  to  meet  requirements  of  Pub.  L 
103-227. 

B.  Discussion  Paper  on  Proposed  MO  A 
Between  Secretaries  of  Interior  and 
Education  Per  §  14205  of  Pub.  L.  103- 
382. 

3.  Open  Discussicm 

4.  On-Going  ISEP  Formula  Study:  ISEP 
study  mandated  by  Pub.  L.  103-332, 
FY  95  Appropriations  for  the 
Department  of  Interior. 


5.  Implementing  Pub.  L.  100-297 
Construction  Grants  exceeding 
$100,000 

6.  Regulatory  Revisions 

A.  Adult  Education  and  Higher 
Education  Grant  Programs 

B.  Kindergarten  Student  Enrollment  Age 
C  Residential  Opportunity  to  Learn 

Standards 
DATES:  March  31,  and  April  3,  5,  7,  and 
11, 1995  for  locations  listed.  Several 
dates  and  locations  were  scheduled  to 
coincide  with  meetings  of  various 
Indian  education  organizations. 
Meetings  will  begin  at  9:00  A.M.  and 
continue  until  3:00  P.M.  (local  time). 
Written  comments  concerning  the 
consultation  items  must  be  received  no 
later  than  May  1,1995. 


Location 

March  31.  1995: 

1.  Cotorado,  Denver  

April  3.  1995: 

1.  Montana,  Billings 

2.  Arizona,  Phoenix  

3.  Oklahoma,  Tulsa  

April  5,  1995: 

1.  South  Dakota,  Atwrdeen 

2.  New  Mexico,  Gallup  

3.  California,  Sacramento «. 

4.  Louisiana,  New  Orleans  

April  7.  1995: 

1 .  Minnesota,  St.  Paul - 

2.  Alasiuu  Anctwrage  

3.  New  Mexico,  Albuquerque  - 

April  11,  1995: 

1.  Oregon,  Portland 


Local  contact 


Vema  Houte 


Larry  Parker  .. 
John  Wahnee 
Jim  Baker 


Bobby  Thompson 

Lester  Hudson 

Fayetta  Babby 

LaVonna  Weller ... 


Mary  Hitfiker  ... 
Robert  Pringle 
Juanita  Cata  ... 


Vema  Houle 


Telephone 


(503)  230-5682 

(406)  657-6375 
(602)  738-2262 
(405)  945-6051 

(701)  854-3497 
(505)  368-^427 
(916)  979-2560 
(703)  235-3233 

(612)  373-1090 
(907)271-4115 
(505)753-1465 

(503)  230-5682 


Written  comments  should  be  mailed, 
to  be  received,  on  or  before  May  1, 1995, 
to  the  Bureau  of  Indian  Afiairs,  Office  of 
Indian  Education  Programs,  MS-3512- 
MIB,  OE-32, 1849  C.  Street,  NW, 
Washington,  D.C.  20240,  Attn:  Dr.  John 
Tippeconnic;  OR,  may  be  hand 
delivered  to  Room  3512  at  the  same 
address.  Telefax  responses  may  be 
transmitted  to  (202)  219-0221. 

FOR  FURTHER  INFORMATION  CONTACT: 
Goodwin  K.  Cobb  or  Jim  Martin  at  the 


above  address  or  call  (202)  219-1131  or 
208-3550.  / 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  a  follow-up  to  similar 
meetings  conducted  by  the  BIA  since 
1990.  The  purpose  of  the  consultation, 
as  required  by  25  U.S.C.  2010(b).  is  to 
provide  Indian  tribes,  school  boards, 
parents,  Indian  organizations  and  other 
interested  parties  with  an  opportunity  to 
comment  on  potential  issues  raised 
during  previous  consultation  meetings 
or  being  considered  by  the  BIA 


regarding  Indian  education  programs.  A 
consultation  booklet  is  being  distributed 
to  Federally  recognized  Indian  Tribes, 
Bureau  Area  and  Agency  Offices  and 
Bureau-funded  schools.  The  booklets 
will  also  be  available  from  local  contact 
persons  and  at  each  meeting. 

Dated:  March  7, 1995. 
Ada  E.  Deer, 

Assistant  Secretary-^Indian  Affairs. 
[FR  Doc.  95-6969  Filed  3-21-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  C<^in  Home  Appliances 
and  Ottier  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  LatMiing  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule,  policy  statement 
delaying  enforcement. 

summary:  The  Federal  Trade 
Commission,  in  rtsponse  to  a  petition, 
issues  an  Enforcement  Policy  Statement 
imder  which  the  Commission  will  avoid 
taking  law  enforcement  actions  against 
manufacturers  of  general  service 
incandescent  lamps  (including  reflector 
lamps)  not  in  compliance  with  the 
labeling  disclosure  requirements  of  the 
Appliance  Labeling  Rule  until 
December  1, 1995. 
EFFECTIVE  DATE:  March  22. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C  Howerton,  Attorney.  Division  of 
Enforcement.  Bureau  of  Consumer 
Protection,  Room  S-4631,  Federal  Trade 
Commission,  Washington,  DC  20580, 
telephone  202/326-3013. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  13. 1994,  the  Commission 
pubhshed  amendments  to  the 
AppUance  Labeling  Rule  to  bring  certain 
lamp  products  under  the  Rule's 
coverage.  ■  The  amendments  will 
become  effective  on  May  15, 1995.  The 
Commission  promulgated  the 
amendments  in  response  to  a  directive 
in  the  Energy  Policy  Act  of  1992  ("EPA 
92").^  In  a  petition  dated  January  31, 
1995  ("Petition"),  the  Lamp  Section  of 
The  National  Electrical  Manufacturers 
Association  ("NEMA")  ^  requested  that 
the  Commission  allow  manufacturers  of 
speciBc  types  of  incandescent  lamp 
products  an  option  as  to  where  on  the 
package  specific  disclosures  must  be 
made,  and  stay  compliance  with  the 
Rule  through  November  30, 1995.  In  a 


■  Final  rule  and  Statement  of  Basis  and  Purpose 
("SBP"J.  59  FR  25176.  On  December  29, 1994,  the 
Commission  published  minor,  technical 
amendments  to  resolve  certain  inconsistencies  in 
paragraph  numbering  and  language  that  had  arisen 
during  the  course  of  four  recent  proceedings 
amending  the  Rule.  59  FR  67524. 

2  Pub.  L.  No.  102-486, 106  SUt.  2776.  2817-2832 
(Oct.  24. 1992)  (codified  at  42  U.S.C.  6201, 6291- 
6309). 

^  NEMA  is  a  trade  association  representing  the 
nation's  largest  manufacturers  of  lamp  products.  Its 
members  produce  more  than  80  perx^ent  of  the  lamp 
products  subject  to  the  lamp  labeling  requirements 
of  the  Appliance  Labeling  Rule.  Petition  at  2. 


document  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 

Commission  proposes  amendments  to 
the  lamp  labeling  requirements  of  the 
Appliance  Labeling  Rule  and  requests 
comments  on  the  amendments.  The 
Commission  responds  to  NEMA's 
request  for  a  stay  below. 

U.  NEMA's  Request  for  a  Stay 

NEMA's  Petition  requests  that  the 
Commission  stay,  through  November  30, 
1995,  "compliance  against 
manufacturers  who,  in  good  fiaith  and 
despite  the  exercise  of  due  diligence,  are 
unable  to  change  all  of  their  lamp 
packages  prior  to  the  May  15, 1995 
effective  date  of  the  Lamp  LabeUng 
Rule."  In  support  of  its  request  for  a 
stay,  NEMA  asserts  that  manufacturers 
must  change  by  May  15, 1995,  a  large 
number  of  packaging  designs  and 
equipment  for  many  stock-keeping  units 
("SKUs").4  The  extent  of  the  chax^  to 
the  lamp  packages,  the  number  of 
product-types  affected,  and  the  need  to 
coordinate  energy  efficiency  disclosures 
with  other  marketing  information,  sudi 
as  logos,  names,  and  comparative 
representations,  has  resulted  in  a  more 
time-consvuning  and  costly  conversion 
process  than  NEMA  and  its  members 
initially  profected.  The  lamp  labeling 
amendments  have  had  the  effect  of 
requiring  manufacturers  to  undertake 
substantial  redesign  of  the  lamp 
package.  According  to  NEMA,  some 
mamitacturats  have  undertaken 
extensive  market  research  to  determine 
the  most  effective  placement  of  required 
disclosures  in  conjimction  with  other 
mariceting  information.  Because  the 
marketing  significance  of  a  lamp 
package  is  much  greater  than  that  of  a 
yellow  EnergyGuide  attached  to  a  larger 
and  more  eiqpensive  home  appliance, 
the  redesign  of  lamp  packages  entails 
much  more  than  merely  adding  a 
disclosure  box  and  some  expl^iatory 
statements.' 

In  addition,  NEMA  asserts  that, 
because  of  ambiguities  in  the  lamp 
labeling  requirements  of  the  Appliance 
LabeUng  Rule  and  the  different 
requirements  of  the  preexisting  Light 
Bulb  Rule,  16  CFR  Part  409,  it  has  been 
necessary  for  manufacturers  to  seek 
various  clarifications  and  other  advice 
from  the  Commission's  staff  before 
manufacturers  could  finahze  package 
designs  for  their  entire  inventory  .* 
NEJklA  states  that,  while  the 
Commission's  staff  offered  informal 


advice  on  many  occasions,  NEMA 
believes  it  needs  formal,  written 
guidance  concerning  specific  issues^ 
Because  of  the  number  of  issues 
involved,  NEMA  asserts  that 
manufacturers  have  been  unable  in 
many  respects  to  complete  their 
packaging  designs,  or  to  order  new 
printing  plates  and  paper  stock  pending 
resolution  of  specific  issues.  NEMA 
contends,  therefore,  that  even  acting  in 
good  faith  and  exercising  due  diligence, 
manufacturers  are  unlikely  to  be  able  to 
complete  the  changeover  of  their  entire 
packaging  inventory  prior  to  the  May 
15, 1995,  effective  date.^  Accordingly, 
NEMA  requests  that  the  Commission 
stay  compliance  of  the  lamp  labeling 
provisions  of  the  AppUance  LabeUng 
Rule  for  all  lamps  other  than  general 
service  fluorescent  lamps  for  six 
months,  through  November  30, 1995.' 

III.  Enforcement  Policy  Statement 

The  Commission  has  determined  that 
it  would  not  be  appropriate  for  the 
Commission  to  stay  the  effective  date  of 
the  lamp  labeling  amendments  to  the 
Appliance  Labeling  Rule  because  the 
effective  date  is  set  by  the  EPA  92 
amendments  to  EPCA  and  the  statute 
does  not  authorize  the  Commission  to 
extend  the  effective  date.  42  U.S.C. 
6294(a)(2)(C)(i).  The  Commission, 
however,  has  determined  to  grant 
manufacturers  of  incandescent  lamps 
the  additional  time  petitioner  requests. 

In  light  of  the  amendments  to  the  Rule 
the  Commission  proposes  today 
elsewhere  in  this  issue  of  the  Federal 
Register  in  response  to  the  Petition  from 
NEMA  and  the  apparent  uncertainties 
among  incandescent  lamp 
manufacturers  regarding  their 
compliance  responsibiUties  imder  the 
combined  requirements  of  the 
Appliance  Labeling  Rule  and  the  Light 
Bulb  Rule,  16  CFR  Part  409,  and  in 
order  to  minimize  relabeling  costs,  the 
Commission  has  determined  to  not  take 
law  enforcement  actions  until  December 
1, 1995,  against  manufacttirers  of 
incandescent  lamp  products  not  in 
OHnpliance  with  the  lamp  labeling 
requirements  of  the  Appliance  Labeling 
Rule.  Petitioner,  however,  has  not 
demonstrated  why  a  similar  delay 
should  apply  to  the  labeUng  disclosure 
requirements  for  medium  base  compact 
fluorescent  lamps,  as  requested  in  the 
Petition.  The  Conunission,  therefore, 


*  NEMA's  counsel  informed  the  Coounission's 
staff  that  its  members  produce  over  two  thonaaad 
SKUs  that  will  be  covered  by  the  lamp  labeling 
requirements  of  the  Appliance  Labeling  Rule. 

'Petition  at  7. 

*  Petition  at  8. 


^M.»t  2  note  1,  8.  NEMA  has  consolidated  and 
limited  the  issues  on  which  it  requests  written 
advioa  in  a  letter  to  the  Commission's  staff  dated 
JaoMry  30, 1995.  The  Commission's  staff 
neponded  to  the  issues  raised  in  that  letter  in  a 
separate,  written  staff  opinion  letter. 

»U. 

•W.  at  9-10. 


has  determined  that  the  delay  in  taking 
law  enforcement  actions  will  not  apply 
to  the  labeling  requirements  for  medium 
base  compact  fluorescent  lamps.'" 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Consumer  protection. 
Energy  conservation.  Household 


'"No  evidence  was  presented  in  the  original 
rulemaking  record  concerning  the  effect,  if  any.  of 
different  voltages  on  compact  fluorescent  lamps, 
which  operate  through  the  use  of  a  ballast  that 
regulates  the  lamp  current  during  operation,  or  that 
medium  base  compact  fluorescent  lamps  are 
produced  or  marketed  with  design  voltages  other 
than  120  volts.  Similarly,  the  delay  will  not  apply 
to  the  labeling  disclosure  requirements  for  general 
service  fluorescent  lamps,  for  which  petitioner  did 
not  request  a  stay. 


appliances.  Labeling,  Lamp  products. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  95-7059  Filed  3-21-95;  8:4,S  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  OttMT  Products  Required  Under 
ttte  Energy  Policy  and  Conservation 
Act  C'Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  proposes 
amendments  to  the  Apphance  Labeling 
Rule  ("Rule"),  in  response  to  a  petition 
and  a  separate  written  request,  to  allow 
manufacturers  of  general  service 
incandescent  lamps  (including 
incandescent  reflector  lamps)  with  a 
design  voltage  other  than  120  volts  an 
option  as  to  where  on  the  package 
specific  disclosures  must  be  made;  to 
clarify  the  hght  output  measure  that 
manufacturers  of  incandescent  reflector 
lamps  must  disclose  on  lamp  labels;  to 
delete  the  requirement  that  the  lumen 
disclosure  for  incandescent  reflector 
lamps  be  followed  by  the  term  "at  beam 
spread;"  and,  to  allow  manufacturers  of 
incandescent  reflector  lamps  the  option 
of  adding  a  reference  to  "beam  spread" 
to  the  Advisory  Statement  about  saving 
energy  costs.  The  Commission  is 
soUdting  written  data,  views  and 
arguments  concerning  these 
amendments. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  21, 1995. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Office  of  the  Secretary, 
Federal  Trade  Commission,  Room  159, 
Sixth  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580,  telephone 
number  202/326-2506.  Comments 
should  be  identified  as  "16  CFR  Part 
305 — Comment — Lamp  Products." 
Written  comments  should  be  provided, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C.  Howerton,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Room  S-4631,  Federal  Trade 
Commission,  Washington,  D.C.  20580, 
telephone  202/326-3013. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  May  13, 1994,  the  Commission 
published  amendments  to  bring  certain 
lamp  products  under  the  Rule's 
coverage,^  which  will  become  effective 


on  May  15. 1995.  The  Commission 
initiated  the  proceeding  to  bring  certain 
lamp  products  under  the  Rule's 
coverage  in  response  to  a  directive  in 
the  Energy  Policy  Act  of  1992  ("EPA 
92").2 

In  a  petition  dated  January  31, 1995 
("PetitioD").  the  Lamp  Section  of  The 
National  Electrical  Manufacturers 
Association  ("NEMA")  ^  requested  that 
the  Commission: 

(1)  allow  manufacturers  of  specific  types  of 
lamp  products  an  option  as  to  where  on  the 
package  specific  disclosures  must  be  made; 
and 

(2)  stay,  through  November  30, 1995, 
"compliance  against  manufacturers  who,  in 
good  faith  and  despite  the  exercise  of  due 
diligence,  are  unable  to  change  all  of  their 
lamp  packages  prior  to  the  May  15, 1995 
effective  date  of  the  Lamp  Labeling  Rule." 

NEMA  requested  expedited  treatment 
of  its  request  to  enable  manufacturers  to 
complete  the  design  of  affected  lamp 
packages  and  to  order  necessary 
printing  plates  and  packaging  inventory, 
costing  millions  of  dollars,  as  soon  as 
possible. 

In  a  separate  letter  to  the 
Commission's  staff  dated  January  30, 
1995,  NEMA  also  requested  a  written 
staff  opinion  concerning  several  issues 
on  which  staff  already  has  informally 
advised  NEMA  and  various  lamp 
manufacturers.  One  item  raised  in  this 
letter,  concerning  disclosure 
requirements  for  incandescent  reflector 
lamps  (spotlights  and  floodlights),  raises 
issues  that  the  Commission  determined 
could  not  be  resolved,  as  NEMA 
requested,  simply  by  a  staff  opinion 
letter.  The  Commission,  therefore,  has 
included  consideration  of  these  issues 
in  this  Notice. 

For  the  reasons  discussed  below,  the 
Commission  proposes  adopting 
amendments  to  the  lamp  iabehng 
requirements  of  the  Appliance  Labeling 
Rule  that  would  give  manufacturers  of 
general  service  incandescent  lamps 
(including  incandescent  reflector  lamps) 
greater  flexibility  in  making  disclosures 
for  lamps  that  have  a  design  voltage  of 
other  than  120  volts.  The  amended  Rule 
would  continue  to  require  that  specific 
information  about  each  covered  lamp's 
operation  at  120  volts  be  disclosed  on 


'  Final  rule  and  Statement  of  Basis  and  Purpose 
("SBP").  S9  FR  25176.  On  December  29. 1994,  the 


Commission  published  minor,  technical 
amendments  to  resolve  certain  inconsistencies  in 
paragraph  numbering  and  language  that  had  arisen 
during  !he  course  of  four  recent  proceedings 
amending  the  Rule.  59  FR  67524. 

»Pub.  L.  102-486, 106  SUt.  2776.  2817-2832 
(Oct  24. 1992)  (codified  at  42  U.S.C  6201. 6291- 
6309). 

>NEMA  is  a  trade  association  representing  the 
nation's  largest  manufacturers  of  lamp  products.  Its 
members  produce  more  than  90  percent  of  the  lamp 
products  subject  to  the  lamp  labeling  requirements 
of  the  Appliance  Labeling  Rule.  Petition  at  2. 


product  labels,  as  required  by  EPA  92, 
but  the  disclosures  would  not  have  to  be 
included  on  the  principal  panel  of  the 
packaging.  In  addition,  the  Commission 
proposes  adopting  amendments  to  the 
Rule  to  clarify  the  light  output  measure 
in  lumens  that  manufecturers  of 
incandescent  reflector  lamps  must 
disclose  on  lamp  labels,  to  delete  the 
requirement  that  the  lumen  disclosure 
for  incandescent  reflector  lamps  be 
followed  by  the  term  "at  beam  spread," 
and  to  allow  manufacturers  of 
incandescent  reflector  lamps  the  option 
of  adding  a  reference  to  "beam  spread" 
to  the  Advisory  Statement  about  how  to 
save  energy  costs  that  must  appear  on 
the  principal  display  panel  of  each  lamp 
package.  The  latter  amendments 
primarily  would  correct  an  inadvertent 
technical  error  and  effectuate  the 
original  intent  of  the  Rule's 
requirements.  The  Commission  is 
seeking  written  public  comments  on 
these  proposed  amendments,  and  it  will 
annoimce  its  final  decision  regarding 
the  proposed  amendments  after 
reviewing  the  comments  it  receives. 

In  light  of  these  proposed 
amendments,  the  difficulties 
manufacturers  of  incandescent  lamps 
have  encountered  in  complying  with 
both  the  requirements  of  the  Appliance 
Labehng  Rule  and  the  Commission's 
preexisting  Light  Bulb  Rule,  16  CFR  Part 
409,  and  the  need  to  minimize 
relabehng  costs,  the  Commission  has 
determined  to  issue  an  Enforcement 
Pohcy  Statement.  In  a  document 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register,  the  Enforcement 
Pohcy  Statement  explains  that  the 
Commission  has  determined  to  not  take 
law  enforcement  action  imtil  December 
1, 1995  against  manufacturers  of  general 
service  incandescent  lamp  products 
(including  incandescent  reflector  lamps) 
for  labeling  not  in  compliance  with  the 
disclosuire  requirements  of  the  . 
Appliance  Labeling  Rule.  This 
determination  does  not  affect  any  other 
compliance  obligations  imposed  by  the 
lamp  labeling  requirements  of  the  Rule 
that  will  become  effective  on  May  15, 
1995. 

n.  Background 

On  May  13, 1994,  the  Commission 
published  final  labeling  rules  for 
various  types  of  lamp  products  ("hght 
bijlbs"),  including  general  service 
fluorescent  lamps,  general  service 
incandescent  lamps  (including  reflector 
incandescent  lamps),  and  medium  base 
compact  fluorescent  lamps,^  as 


mandated  by  EPA  92.^  The  Commission 
issued  the  lamp  labeling  rules  as 
amendments  to  the  Appliance  Labehng 
Rule,  16  CFR  Part  305.  These  lamp 
labeling  amendments  will  become 
effective  on  May  15, 1995.* 

In  the  Statement  of  Basis  and  Purpose 
for  the  lamp  labeUng  amendments,  the 
Commission  determined  to  require 
disclosures  on  labels  of  specific 
information  relating  to  the  performance 
of  these  lamp  products.  In  brief,  the 
amendments  require  disclosures  on  the 
primary  display  panel  of  package  labels 
of  light  output  (in  lumens),  energy  use 
(in  watts),  and  hfe  (in  hours),  plus  an 
Advisory  Statement  that  explains  how 
purchasers  can  save  on  energy  costs.  For 
incandescent  reflector  lamps  (used  to 
focus  or  spread  light  on  a  particular 
object  or  objects),  the  amendments 
additionally  require  that  the  disclosure 
of  light  output  (in  limiens)  be  for  the 
lamp's  "beam  spread,"  and  that  the 
disclosure  of  limiens  be  followed  clearly 
and  conspicuously  by  the  phrase  "at 
beam  spread." 

Based  on  the  statutory  directive  that 
the  Commission  promulgate  these 
labehng  rules  and  that  labeling 
information  be  based  on  performance  at 
120  volts,  the  lamp  labeling 
amendments  to  the  Rule  require  that  the 
disclosures  for  general  service 
incandescent  lamps  (including 
incandescent  reflector  lamps)  appear  on 
the  primary  display  panel  based  on 
operation  at  120  volts,  regardless  of  the 
lamp's  design  voltage.  The  amendments, 
however,  allow  manufacturers  the 
option  of  adding  disclosures  based  on 
operation  at  a  different  design  voltage, 
either  on  the  primary  display  panel  or 
on  a  separate  panel  on  the  package. 

The  lamp  labeling  amendments  to  the 
Appliance  Labeling  Rule  overlap  certain 
disclosures  aheady  required  on 
packages  of  non-reflector  general  service 
incandescent  bulbs  by  the  Commission's 


'*  59  FR  25176.  In  the  current  Notice,  citations  to 
evidence  are  based  on  the  citation  system  used  in 
the  SBP  for  these  lamp  labeling  requirements. 


Documents  are  numbered  sequentially,  such  as 
Document  No.  G-1.  Document  No.  G-2.  Comments 
are  cited  by  an  identincation  of  the  commentor,  the 
comment  number  and  the  relevant  page  number(s). 
e.g.,  "Angelo.  G-1, 1-3."  Supplemental  comments 
are  designated  in  addition  as:  "(Supp.)."  Discussion 
by  more  than  one  party  in  the  transcript  of  the 
Public  Workshop  Conference  is  cited  by  a  reference 
to  the  transcript  and  the  relevant  page  number(s). 
e.g.,  "Tr..  15-20."  Discussion  by  one  party  in  the 
transcript  is  cited  by  an  identiflcation  of  die  party, 
a  reference  to  the  transcript  and  the  relevant  page 
number(s),  e.g.,  "Osram  (Tr.).  80-81." 

'  EPA  92  amended  the  Energy  Policy  and 
Conservation  Act  of  1975  ("EPCA").  42  U.S.C.  6291 
et  seq. 

•The  statute  required  the  Conunission's  rules  to 
become  effective  12  months  after  their  publication 
in  the  Federal  Register.  Because  May  13, 1995.  falls 
on  a  Saturday,  the  effective  date  is  Monday,  May 
15.  42  U.S.C.  6294(a)(2)(C}{i). 


Light  Bulb  Rule.^  This  Rule,  unlike  the 
lamp  labeling  amendments  to  the 
Apphance  Labeling  Rule,  requires  that 
package  labels  clearly  and 
conspicuously  disclose  average  initial 
wattage,  hght  output  expressed  in 
average  initial  lumens,  and  average 
laboratory  hfe  expressed  in  hovirs,  based 
on  operation  at  the  bulb's  stated  design 
voltage.^  Under  the  Light  Bulb  Rule,  the 
disclosures  must  appear  on  at  least  two 
panels  of  the  outer  sleeve  or  container 
in  which  bulbs  are  displayed  and 
additionally  on  all  panels  of  the  inner 
and  the  outer  sleeve  that  contain  any 
reference  to  wattage,  lumens,  hfe  or 
voltage.  The  disclosures,  however,  need 
not  be  made  on  the  primary  display 
panel.^ 

When  it  promulgated  the  lamp 
labeling  amendments  to  the  Apphance 
Labehng  Rule,  the  Commission  noted 
two  provisions  of  the  Light  Bulb  Rule 
that  are  different  from  the  lamp  labeling 
requirements  imder  the  Appliance 
Labehng  Rule.  The  first  provision 
concerns  the  format  requirements  for 
disclosing  the  wattage,  Ught  output  and 
laboratory  life  ratings  of  general  service 
incandescent  nonreflector  lamps.  The 
second  provision  concerns  the  Light 
Bulb  Rule's  requirement  that  the  testing 
for,  and  required  disclosures  of.  wattage, 
light  output  and  laboratory  life  ratings 
of  general  service  nonreflector  lamps  be 
at  the  lamp's  design  voltage.  Because 
these  different  rule  provisions  are  not 
contradictory,  the  Commission  stated 
that  manufactiuers  will  be  able  to 
comply  with  both  without  incurring 
significant  additional  costs. '° 

Nevertheless,  the  Commission  stated 
that,  following  that  rulemaking 
proceeding,  it  would  consider  whether 
any  additional  action  is  necessary 
concerning  the  Light  Bulb  Rule."  To 
amend  or  repeal  the  Light  Bulb  Rule,  the 
Commission's  Rules  of  Practice  require 
the  Commission  to  use  different,  and 
more  lengthy,  rulemaking  procedures 
than  those  specified  in  EPA  92  for  the 
lamp  labeling  amendments  to  the 
Appliance  Labeling  Rule.  Thus,  because 
of  the  statutory  deadline  for  issuing  the 
lamp  labeling  rules  under  EPA  92,  the 
Commission  determined  to  review  the 
Light  Bulb  Rule  in  a  separate 
proceeding.  The  Commission  has 


'  16  CFR  Part  409.  The  Light  Bulb  Rule,  issued 
in  1970,  was  intended  to  prevent  deceptive  or 
unfair  practices  in  the  sale  of  incandescent  light 
bulbs.  Other  types  of  lamps  covered  by  the 
Appliance  Labeling  Rule  amendments  (including 
incandescent  reflector  lamps)  are  not  covered  by  the 
Light  Bulb  Rule. 

•Wat  409.1  n.  1. 

»W.  at  409.1  n.  4. 

'"SgFR  at  25177. 

"  59  FR  at  25176. 


scheduled  the  Light  Bulb  Rule  for 
review  during  1995  as  part  of  the 
Commission's  ongoing  program  to 
review  all  Commission  rules  and 
guides." 

in.  Petition 

A.  NEMA's  Request  (Disclosures  at  120 
Volts) 

NEMA's  Petition  requests  that  the 
Commission  approve  an  optional,  but 
not  required,  labehng  format  scheme  for 
packages  of  incandescent  lamp  products 
with  a  design  voltage  other  than  120 
volts.  NEMA  states  that  manufacturers 
design  some  lamp  products  for 
operation  at  either  125  or  130  volts,'* 
and  that  line  voltages  of  other  than  120 
volts  are  prevalent  in  certain  regions  of 
the  country.!*  The  Petition  also  notes 
that  the  Light  Bulb  Rule  requires 
disclosures  of  a  general  service 
incandescent  lamp's  light  output, 
wattage  and  hfe.  measured  at  design 
voltage.  Based  on  these  assertions,  the 
Petition  contends  that  the  lamp  labeling 
requirements  in  the  Appliance  Labeling 
Rule,  "by  requiring  that  a  lamp 
package's  principal  display  panel 
contain  performance  ratings  measured 
at  120  volts,  and  designated  'at  120 
volts,'  vdll  cause  considerable  confusion 
for  consumers  who  use  lamps  designed 
for  the  local  line  voltage  which  is  other 
than  120  volts."  NEMA  contends  that, 
because  light  output  of  a  given  lamp  is 
lower  at  120  volts  than  at  higher 
voltages,  consumers  in  non-120  volt 
regions  may  seek  a  higher  wattage  lamp 
than  needed  to  obtain  the  light  output 
they  desire.  NEMA  asserts  that  this 
would  imdermine  the  energy  efficiency 
objectives  of  the  Appliance  Labeling 
Rule.'s 

NEMA's  Petition  states  that 
consumers  in  regions  with  line  voltages 
other  than  120  volts  should  be  able  to 
find  lamp  packages  labeled  on  the 
principal  display  panel  with 
performance  ratings  measured  at  the 
lamp's  design  voltage.  NEMA  claims 
that,  imder  the  Appliance  Labeling 
Rule,  this  would  require  manufacturers 
to  provide  dual-voltage  information  for 
each  performance  rating  on  the  primary 
display  panel.  In  support  of  its  Petition, 


"60  FR  6463  (Feb.  2,  1995). 

"Petition  at  2.  The  voltage  provided  by  electric 
utilities  in  the  United  States  for  lighting  purposes 
is  primarily  120  volts,  but  may  range  from 
approximately  115  to  125  volts.  Voltage  is  not  a 
characteristic  of  a  lamp  product,  but  the  operation 
of  a  lamp  is  affected  by  the  voltage  at  which  it 
o{>erates.  For  a  given  lamp,  the  higher  the  voltage, 
the  higher  the  light  output  in  lumens,  the  higher  thi 
wattage,  and  the  shorter  the  life. 

**  Id.  NEMA  states  that  the  prevailing  voltage  for 
these  areas  is  125  volts,  though  actual  line  voltage 
within  these  areas  varies.  Id.  at  2  note  3. 

"W. 
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NEMA  submitted  examples  of  labels 
tbat  coatain  performance  disclosures  on 
tbe  piimary  display  panel  based  on 
operation  at  both  1 20  volts  and  the 
lamp's  different  design  voltage.  NEMA 
believes  the  re«ilting  complexity  of  the 
package  is  certain  to  confuse  even  the 
most  energy-conscious  consimier.^B 

NEMA  proposes  an  alternative, 
optional  disclosure  format  to  comply 
with  the  labeling  requirements  under 
Section  305.11(e)(l)(iii)  of  the 
Appliance  Labeling  Rule.  Specifically: 

As  an  optional  disclosure  under  Section 
305.11(e)(l)(iii)>  for  lamps  with  a  design 
voltage  other  than  120  volts,  light  output, 
energy  used,  and  life  ratings  displayed  on  the 
principal  display  panel  could  be  measured  at 
design  voltage,  provided  that  such  ratings 
measured  at  120  volts  are  disclosed  on 
another  panel  of  the  package,  and  that  the 
principal  display  panel  clearly  and 
conspicuously  Identifies  the  lamp's  design 
voltage  and  clearly  and  conspicuously 
contains  the  following  explanatory  statement: 

(125/130]  volt  design.  At  120  v.,  light 
output  and  efficiency  are  noticeably 
reduced.  See  (side/back]  panel  for  data 
at  120  V." 

NEMA  also  states  it  woiild  accept  a 
more  detailed  explanatory  statement, 
which  could  read: 

This  product  is  designed  for  [125/130] 
volta.  When  used  on  the  normal  line 
voltage  of  120  vohs,  the  light  output  and 
efficiency  are  noticeably  reduced.  See 
[side/backl  panel  for  120  volt  ratings.'* 

NEMA  believes  that  its  proposal  fully 
satisfies  the  Commission's  objectives 
and  the  requirements  of  Section 
324(a)(2)(C)(i)  of  EPCA.  which  states: 
"Labeling  information  for  incandescent 
lamps  shall  be  based  on  performance 
when  operated  at  120  volt  input, 
regardless  of  the  rated  lamp  voltage." 
NEMA  also  believes  that  its  proposal 
provides  acoirate  and  meaningful 
information. " 

B.  Background 

The  issue  of  the  voltage  at  which  the 
proposed  disclosures  of  watts,  light 
output,  life  and  energy  efficiency  should 
be  based  was  not  specifically  raised  in 
the  Notice  of  Proposed  Rulemaking 
("NPR").2*  However,  this  issue  was  the 
subject  of  considerable  discussion 


>»W. 

^^  Id.  ait. 

■*/d.  at6oa(«6. 

"W.alS-a 

"in  tfae  NPfL.  58  Ht  80147  (1993).  tb« 
Conuniscian  propoaad  raquiring  disdocure  of  an 
enarjjr  afficiancy  BunriMr.  B— d  on  the  definition 
of  ~lanp  affioacy~  in  tiba  EPA  V2  amendmentt  to 
EPCA,  th«  NPR  propoaad  raqairing  ditclosura  on 
laoop  pacfagas  of  an  "Eaargy  ladBu"  bwad  on  aach 
laap  prodocf  •  faunaiia  fm  watt  latia^  Wban  it 
iasuad  tha  fiaal  labriing  ralas.  the  ComniaaUm 
detennined  not  to  raquire  this  diacloaure. 


during  the  Public  Workshop  the 
Commissian  conducted  on  January  19, 
1994,  as  part  of  the  rulemaking 
proceeding,  as  well  as  in  two  post- 
Workshop  comments.^'  In  addition,  the 
statutory  language  mandating  the 
information  disclosiires  is  explicit  in 
requiring  disclosures  to  be  based  on 
operation  at  120  volts,  regardless  of  the 
lamp's  design  voltage. 

Several  industry  representatives 
supported  requiring  disclosure  of 
wattage,  light  output  in  liunens,  and 
average  laboratory  life  based  on 
operation  of  the  lamp  at  its  design 
voltage,  if  the  design  voltage  is  other 
than  120  volts.^^  They  suggested  that 
only  the  energy  index  proposed  in  the 
NPR  (i.e.,  lumens  per  watt)  should  be 
disclosed  at  120  volts,  regardless  of  the 
lamp's  design  voltage.^  They  argued 
that  only  the  efficiency  measure  (energy 
index)  is  covered  by  the  requirement  in 
EPCA  that  labeling  disclosures  for 
incandescent  lamps  be  measxued  at  120 
volts.2*  Other  participcuits  contended. 


'•  See  (Tr.),  35-65,  201-205.  Sea  also  Osram  (G- 
11)  (Supp.).  2;  NEMA  (G-10)  (Supp.),  19-21. 

^  NEMA  (Tr.).  39-40,  54.  (Supp.).  G-10, 19-21 
(the  Commission  views  these  statements  as  NEMA's 
final  poaition  on  the  issue);  Osram  (Tr.).  41,  (Supp.), 
G-11.  2.  See  oiso  Angslo.  G-1.  2  (bnt  not*  tluit 
Angelo  later  recommeods  ditclosurea  at  120  volta 
in  tbe  Worluhop  at  Tr.  57);  GE.  G-2.  7,  (Ani.).  1; 
Osram  (Tr).  41.  58-59.  (Supp.),  Oil.  2;  ACEEE, 
GG-1, 1  (ACEEE.  too,  later  recommends  in  the 
Worishop  that  all  diacloeures  ha  at  120  volts,  (Tr.), 
59);  OR  DOE.  GG-13.  7;  WA  S£0,  GG-18. 1. 

"See  note  20,  supta. 

''In  its  supplemental  commant.  NEMA  stated: 

A  question  was  raised  at  the  Workshop  as  to 
whether  the  last  sentence  of  section  |324(a)(2)(C)(i) 
of  EPCA]  should  be  interpreted  to  apply  only  to 
energy  efficisiK7  lalieliag  or  to  all  items  required 
to  be  disclosed  under  the  Commission's  reguiatioos. 
There  is  no  published  legislative  history 
interpreting  this  provision.  However,  hrtMA 
representatives  were  involved  in  extensive 
discussions  with  energy  efficiency  organiiations 
and  congressional  staff  over  the  language  of  the 
Energy  Policy  Act.  Throughout  those  discussions, 
everyone's  attention  was  focused  on  how  best  to 
educate  consumers  to  select  the  most  energy 
efficient  lamp.  NEMA  representatives  sought 
inclusion  of  the  requirement  that  all  lamps' 
efficiency  ratings  be  based  on  a  comparable 
operation  at  120  vohs.  NEMA's  objective  was  to 
prevent  some  manuhcturers  or  importers  from 
disguising  low  efficiency  lamps  by  claiming 
efficiency  ratings  at  voltages  greater  than  120  volts. 
NEMA  was  concerned  that  if  a  consumer  faced  120 
and  130  volt  lamps  in  the  same  store,  it  be  clear 
that  the  130  volt  lamp  would  be  substantially  less 
efficient  wban  operated  at  120  vohs  (Tr.  40-41). 
NEMA  did  not  intend  to  force  manuipcturers  to 
cease  production  or  alter  existing  ratings  of  higher 
voltage  lamps  for  use  in  niche  marVets.  Thus,  in 
construing  section  [324<a)(2)(Q(j)]  of  EPCA,  NEMA 
urges  that  the  provision  be  fairly  read  in  tbe  context 
of  the  legislative  discussions  aoid  that  congressional 
Intent  is  best  served  by  requiring  that  only  lumens 
per  watt  measurements  be  based  on  120  volts 
operation. 

NEMA  (Supp.),  G-10.  20-21.  See  ofsoGE  (Supp.). 
G-9,  Ex.  4;  Osram  (Tr.),  51-52  (most  purchasers  do 
not  see  mix  of  products  based  on  different  voltages 
on  store  shelves,  but  purpose  of  the  statute's 


however,  that  for  general  service 
incandescent  lamps  the  labeling  rules 
should  require  that  the  'wattage,  light 
output,  life  and  energy  index 
disclosures  be  made  at  120  volts 
because  most  purchasers  operate  lamps 
at  120  volts  and  performance  claims 
should  be  based  on  a  imiform 
standard." 

Both  the  statute  and  its  legislative 
history  are  silent  about  the  specific 
purpose  and  meaning  of  the  mandate 
that  labeling  information  shall  be  based 
on  operation  at  120  volts.  The 
Commission,  therefore,  analyzed  the 
record  evidence  concerning  the  methods 
of  sales  distribution  and  the  uses  of 
these  lamp  products,  as  well  as  the 
manner  in  which  purchasers  could  best 
be  provided  with  accurate  and 
important  information  to  enable  them 
"to  select  the  most  energy  efficient 
lamps  which  meet  their 
requirements."  26 

According  to  the  rulemaking  record, 
the  majority  of  the  service  voltage  of 
electricity  supplied  by  local  utilities  for 
lighting  is  120  volts.  'The  rest  is 
supplied  at  125  volts,  primarily  in  the 
Pacific  Northwest  and  the  Teimessee 
Valley.  No  evidence  ws"  presented  that 
any  local  utility  supplies  electricity  at 
130  volts,  or  at  service  voltage  other 
than  120  or  125  volts.  The  lamp 
manufacturers  who  participated  in  the 
proceeding  stated  that  they  distribute 
incandescent  lamps  with  a  design 
voltage  of  120  vohs  for  sale  in  120 
voltage  service  regions.  They  also  stated, 
however,  that  while  they  distribute 
incandescent  lamps  with  a  design 
voltage  of  125  volts  primarily  to  regions 
with  125  voltage  service,  they  caimot 
guarantee  that  lamps  'with  a  design 
voltage  of  125  volts  are  only  offered  for 
sale  in  125  voltage  service  regions. 
Manufacturers  that  distribute 
incandescent  lamps  with  a  design 
voltage  of  130  volts  stated  that  they 
distribute  these  lamps,  which  are 
marketed  as  long-life  lamps,  in  both  120 
and  125  voltajge  service  regions. 

In  light  of  the  statutory  standard  and 
the  rulemaking  record,  the  Commission 
determined  to  require  disclosure  on  the 
primary  display  panel  of  the  specific 
lamp  performance  information  based  on 
operation  of  the  lamp  at  120  volts. 


requirement  was  to  require  that  efficiency  l>a  based 
on  constant  vohage  for  situations  when  mix  of 
products  were  on  shelves  at  same  time).  But  see 
NEMA.  G-3. 45  ("The  Commission's  regulations 
should  expressly  require  manufacturers  of 
incandescent  lampa  to  disclose  all  performance 
characteristics  when  operated  at  120  volts, 
regardiaaa  of  tfaa  rated  voitaga."). 

g  Sea  Kg<  DPS.  GG^,  1-.  NEPS  (Tr),  44:  LRC 
(Tr.).  44, 54-95;  Angak)  (Tr).  57;  ACEEE  fTr.).  59; 
lES  (Tr.),  62. 

»42  U.S.C  6294(aM2)(CKi). 


Otherwise,  purchasers  in  most  parts  of 
the  country  who  purchase  lamps  with  a 
design  voltage  of  125  or  130  volts  could 
be  misled  by  exaggerated  light  output 
claims.  ^^  In  order  to  ensure  that 
purchasers  in  125  volt  service  regions 
are  provided  accurate  performance 
information,  and  to  allow  manufacturers 
flexibility  in  marketing  longer-life,  130- 
volt  design  voltage  lamps,  however,  the 
Commission  determined  to  allow 
manufacturers,  at  their  option,  to 
disclose  performance  information  at  an 
additional  design  voltage.  This 
information  could  be  included  on  the 
primary  display  panel,  or  on  a  different 
package  panel.  ^^ 

C.  Proposed  Amendments 

NEMA's  Petition  raises  no  legal 
analysis  that  was  not  presented  in  the 
original  rulemaking  record,  nor  does  it 
present  any  empirical  information 
indicating  that  consimiers  would  be 
misled  by  the  dual  sets  of  disclosures  on 
the  primary  panel.  NEMA,  however, 
asserts  that  marketing  considerations 
will  lead  manufacturers  to  want  to  put 
design  voltage  information  on  the 
primary  display  panel."  A  review  of  the 
sample  labels  with  dual  disclosures  on 
the  primary  display  panel  indicates  that 
they  may  be  confusing  to  consumers. 
The  Commission  believes  that  the 
approach  NEMA  suggests  will  be 
adequate  to  meet  the  statutory  standard 
and  ensure  that  purchasers  receive 
accurate  information  they  need  in 
making  purchase  decisions. 

Although  the  statute  states  that 
labeling  information  for  these  lamps 
shall  be  based  on  operation  at  120  volts, 
regardless  of  the  rated  (or  design]  lamp 
voltage,  it  does  not  prohibit  the 
Commission  from  allowing  additional 
disclosures  based  on  operation  of  the 
lamp  at  a  different  design  voltage.  The 
statute  also  leaves  to  the  Commission's 
discretion  both  the  specific  disclosures 
that  should  be  required  and  the  manner 


"See  Angelo  (Tr.),  63:  [Pjeople  may  choose  life 
or  lumen  output  but  if  it's  tested  at  120  then  there's 
no  reaso^  to  go  through  the  deception  of  saying  it's 
a  130-vokt  lamp.  It's  simply  enough  to  say  that  this 
lamp  is  gaing  to  produce  less  lumensl.j  meaning  it's 
,  going  to  have  a  different  filament  and  it  has  really 
nothing iotio  with  design  wattage,  it  has  to  do  with 
life  and  lumens.  So  in  tbe  circumstance  of  the 
people  who  were  buying  it  for  tbat  reason,  why  go 
through  a  deception?  Why  not  just  tell  them  lit's] 
at  120  and  let  it  be  billed  as  a  120-voh  lamp  with 
less  lumens  and  more  life? 

"See  16  CFR  305.11(e)(1)(C). 

"NEMA  also  has  indicated  that,  although  less 
than  10%  of  the  lamps  sold  have  a  design  voltage 
of  other  than  120  volts,  of  the  three  largest 
manufacturers  of  the  broad  range  of  general  service 
incandescent  lamps,  the  percentage  of  stock- 
keeping  units  ("SKUs")  designed  for  other  than  120 
volts  ranges  from  between  40%  and  50%  for  one 
manufacturer,  to  approximately  30%  for  another, 
and  10%  to  20%  for  the  third. 


and  format  in  which  the  disclosures 
should  be  made.  The  Commission, 
therefore,  proposes  amending  the  Rule 
to  allow  an  optional  disclosure  format, 
as  NEMA  requests,  for  incandescent 
lamps  with  design  voltages  of  125  or 
130  volts.  30  The  Commission  proposes 
amending  the  Rule  to  require  use  of  the 
more  detailed  explanation  regarding 
operation  at  120  volts  and  to  allow  the 
placement  of  information  on  packages 
that  NEMA  proposed.  In  addition,  to 
ensure  that  purchasers  are  aware  that 
they  are  selecting  a  bulb  with  a  design 
voltage  of  125  volts  or  130  vohs,  the 
Commission  proposes  amending  the 
Rule  to  require  that  all  panels  of  the 
package  that  contain  a  clmm  about 
lumen  fight,  wattage  or  life  clearly  and 
conspicuously  identify  the  lamp  as 
"(125  volt/130  volt]. "3' 

The  Commission  proposes 
promulgating  the  optional  compliance 
method  requested  by  NEMA  as 
amendments  to  the  Appliance  Labeling 
Rule.  The  proposed  amendments  would 
comply  with  the  statutory  mandate 
because  they  would  require  clear  and 
conspicuous  disclosure  on  labels  of  the 
specific  performance  information  for  the 
lamps  when  they  are  operated  at  120 
volts.  The  proposed  amendments  would 
impose  no  additional  requirements  on 
manufacturers,  but  merely  would  allow 
an  alternative  format  for  manufacturers 
to  make  the  required  disclosures.  At  the 
same  time,  the  proposed  amendments 
would  ensure  that  purchasers  are 
provided  with  accurate  information  they 
need  about  the  most  efficient  lamps  that 
meet  their  requirements  when  they 
make  purchase  decisions. 

IV.  Other  Issues 

A.  NEMA 's  Request  (Disclosures  for 
Reflector  Lamps) 

NEMA  beUeves  that  the  existing  lamp 
labeling  requirem^its  in  the  Appliance 
Labeling  Rule  may  be  based  on  a 
technical  misimderstanding  of 
incandescent  reflector  lamp 
characteristics,  and  would  lead 
consumers  to  purchase  more  energy 
intensive  lamps  than  are  needed. ^2 
Accordingly,  NEMA  requests  that  the 


^If  interested  parties  demonstrate  that  covered 
incandescent  lamps  at  additional  design  voltages 
are  produced  and  sold,  the  Commission  can 
consider  adding  the  additional  design  voltages  to 
the  option. 

3'  NEMA's  counsel  agreed  tbat  this  condition 
would  be  appropriate. 

"Letter  dated  November  11.  1994.  to  Kent  C. 
Howerton  and  )ames  G.  Mills.  FTC,  from  Mark  L. 
Perils.  Counsel  to  NEMA.  at  2.  See  also  Letter  dated 
December  5,  1994,  to  Kent  C.  Howerton,  FTC  frxim 
Mark  L.  Perils,  Counsel  to  NEMA. 


Appliance  Labeling  Rule  be  either 
interpreted  or  amended  as  follows:  ^^ 

(1)  to  require  that  disclosure  of  light  output 
for  an  incandescent  reflector  lamp  shall  be 
given  for  the  lamp's  "total  forward  liunens;" 
and 

(2)  to  delete  the  requirement  that  the 
disclosure  of  light  output  be  followed  by  the 
phrase  "at  beam  spread." 

NEMA  further  requests  that  Section 
305.11(e](l](vi]  of  the  Appliance 
Labeling  Rule  be  either  interpreted  or 
amended  to  permit,  but  not  require,  a 
manufacturer  the  option  to  insert  into 
the  required  Advisory  Statement  the 
following  italicized  words: 

"To  save  energy  costs,  find  the  bulb 
with  the  beam  spread  and  light  output 
you  need,  then  choose  the  one  with  the 
lowest  watts." 

In  support  of  these  requests,  NEMA 
explains  that  it  may  not  clearly  have 
commtmicated  to  the  Commission 
during  tbe  rulemaking  proceeding  the 
difference  between  totaJ  lumens  (or  total 
forward  lujnens],  which  are  measured 
independently  of  beam  spread,  and 
beam  intensity,  which  is  a  measure  of  a 
reflector  lamp's  performance 
independent  of  limiens.  NEMA  asserts 
that  the  requirement  that  the  lumen 
disclosure  be  labeled  "at  beam  spread," 
consequently,  confuses  two  distinct 
performance  characteristics  of  reflector 
lamps.  NEMA  states  that  reflector  lamp 
purchasers  choose  a  beam  spread  for  a 
particular  lighting  task,  whether 
requiring  sharply  concentrated  fight  or 
more  dispersed  light.  Then,  purchasers 
determine  how  much  light  output  or 
total  forward  lumens  they  need,  rather 
than  beam  lumens.  Finally,  NEMA 
asserts  that  purchasers  should  be 
directed  to  the  most  efficient  lamp  at  a 
given  beam  spread,  which  will  be  the 
lamp  with  the  lowest  wattage  for  the 
desired  total  lumen  output.** 

NEMA  believes  that  the  existing 
requirements  would  merely  confuse 
purchasers  and  distract  them  from 
purchasing  the  most  efficient  lamp  that 
meets  their  needs.  Such  confusion 
would  arise  because,  for  lamps  with  the 
same  total  forward  lumens,  the  spotlight 
or  narrow  beam  lamp  will  always  have 
fewer  beam  lumens  tlian  a  floodlight. 
Labeling  incandescent  reflector  lamps 
only  in  terms  of  beam  lumens  thus 
would  often  bias  purchasers  into 
selecting  higher  wattage  lamps  than  are 
needed  to  meet  their  lighting  needs,  or 
to  save  energy.  Further,  NEMA  states 
that  the  lamp  efficiency  standards 
specified  by  EPA  92  are  based  on  total 


''Petition  at  1-3. 

^  Letter  dated  November  11.  1994.  to  Kent  C 
Howerton  and  lames  G.  Mills.  FTC,  from  Mark  L 
Perils,  Counsel  to  NEMA,  at  2. 
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forward  lumens  rather  than  beam 
lumens.'* 

B.  Background 

Not  all  light  produced  by  an 
incandescent  reflector  lamp  is  reflected 
forward  as  useable  light.^  Some  light 
may  escape  around  the  base  of  the  cone 
and  be  lost  into  the  lamp  flxture.  Some 
light  may  be  reflected  back  and  forth 
inside  the  cone  and  not  be  emitted  as 
useful  light  output.  In  an  attempt  to 
ensure  that  only  useable  forward  light 
output  would  be  disclosed  as  the  lamp's 
lumen  light  output,  Section 
305.11(e)(l)(iv)  of  the  Appliance 
Labeling  Rule  requires  that  the  light 
output  disclosed  shall  be  for  the  lamp's 
"beam  spread,"  and  be  followed  clearly 
and  conspicuously  by  the  phrase  "at 
beam  spread." 

C.  Proposed  Amendments 

The  Commission  agrees  with  NEMA's 
explanation  and  analysis.  During  the 
rulemaking  proceeding,  and  in 
discussions  between  the  Commission's 
staff  and  NEMA  and  various  lamp 
manufacturers  since  the  Commission 
issued  the  flnal  lamp  labeling 
amendments  to  the  Appliance  Labeling 
Rule,  there  has  been  confusion  about  the 
use  of  such  terms  as  "beam  spread," 
"beam  angle,"  "total  lumens,"  and 
"total  forward  lumens"  for  incandescent 
reflector  lamps.  NEMA's  proposal 
would  clarify  that  the  required  light 
output  disclosure  is  for  the  useable  light 
output  reflected  forward  (as  was 
intended  by  the  Commission),  and  not 
merely  of  light  focused  within  the  more 
narrow  "beam  spread."  The  proposal 
also  would  clarify  that  the  lumen 
disclosure  for  incandescent  reflector 
lamps  is  consistent  with  the  lumen 
measurement  used  by  the  Department  of 
Energy  (DOE)  in  determining  the 
efficiency  of  these  products  under  the 
minimum  efficiency  standards  set  by 
EPA  92." 


"Id. 

>*  Incandescent  renector  lamps  (also  known  as 
raflectorized  incandescent  lamps)  are  cone-shaped 
with  a  raflectorized  coating  applied  to  the  cone- 
shaped  part  of  the  bulb.  Incandescent  reflector 
lamps  thus  allow  light  output  to  be  directed  and 
focused  forward  through  the  face  of  the  lamp.  They 
may  be  used,  for  example,  to  provide  lighting  from 
recessed  ceiling  fixtures  or  as  spotlights  or 
floodlights. 

"See  Interim  flnal  rule.  59  FR  49468  (1994).  The 
EPA  92  amendments  to  EPCA  specify  minimum 
efflciency  standards  for  incandescent  reflector 
lamps  and  require  DOE  to  issue  rules  specifying  the 
test  procedures  to  be  used  in  enforcing  the 
minimum  efficiency  standards.  DOE  published  its 
interim  flnal  rule  for  testing  to  comply  with  EPA 
92's  minimum  efficiency  standards  on  September 
28, 1994.  after  the  Commission  published  the  lamp 
labeling  rule  amendments  to  the  Appliance 
Labeling  Rule. 


Accordingly,  the  Commission 
proposes  amending  Section 
305.1  l(e)(l)(iv)  of  the  Appliance 
Labehng  Rule  to  clarify  that  the  required 
lumen  disclosure  for  incandescent 
reflector  lamps  is  of  "total  forward 
lumens"  instead  of  lumens  "at  beam 
spread."  The  Commission  also  proposes 
amending  Section  305.1  l(e)(l)(iv)  to 
delete  the  requirement  that  the  lumen 
disclosure  be  followed  by  the  phrase  "at 
beam  spread."  Because  the  lumen 
disclosure  for  all  incandescent  reflector 
lamps  must  be  based  on  the  same  lumen 
measurement,  it  is  unnecessary  to 
specify  that  the  disclosure  is  "at  beam 
spread."  Lastly,  the  Commission 
proposes  amending  §  305.11(e)(l)(vi)  to 
allow  manufacturers,  at  their  option,  to 
insert  in  the  Advisory  Statement  the 
reference  to  selecting  a  lamp  with  the 
"beam  spread,"  as  well  as  the  light 
output  purchasers  need.  The 
Commission  believes  that  the  optional 
Advisory  Statement  for  incandescent 
reflector  lamps  would  more 
appropriately  advise  purchasers  that,  to 
save  on  energy  costs,  they  should  select 
the  lamp  with  the  light  output  they  need 
at  the  lowest  watts  after  first  selecting 
the  type  of  incandescent  reflector  lamp 
(spotlight  or  floodlight)  they  need. 

The  Commission  believes  that  the 
proposed  amendments  would  impose 
no  additional  requirements  on 
manufacturers.  Instead,  they  merely 
would  clarify  the  existing  lamp  labeling 
rules  and  allow  manufacturers  an  option 
in  making  the  Advisory  Statement 
disclosure.  At  the  same  time,  the 
Commission  believes  that  the  proposed 
amendments  would  ensure  that 
purchasers  are  provided  with  accurate 
information  they  need  about  the  most 
efficient  lamps  that  meet  their 
requirements  when  they  make  purchase 
decisions. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Consumer  protection. 
Energy  conservation.  Household 
appliances.  Labeling,  Lamp  products. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

V.  Text  of  Proposed  Amendments 

Accordingly,  the  Commission 
proposes  that  16  CFR  Part  305  be 
amended  as  follows: 


PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  ("APPLIANCE 
LABELING  RULE  ") 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.11,  to  become  effective 
May  15, 1995,  is  amended  by  revising 
paragraph  (e)(l)(iii),  (iv),  and  (vi)  as 
follows: 

§  305.1 1    Labeling  for  covered  products. 


(e)  Lamps — 

(1)  *  •  * 

(iii)  The  light  output,  energy  usage 
and  life  ratings  of  any  covered  product 
that  is  a  medium  base  compact 
fluorescent  lamp  or  general  service 
incandescent  lamp  (including  an 
incandescent  reflector  lamp),  shall  be 
measured  at  120  volts,  regardless  of  the 
lamp's  design  voltage.  If  a  lamp's  design 
voltage  is  125  volts  or  130  volts,  the 
disclosures  of  the  wattage,  light  output 
and  life  ratings  shall  in  each  instance 
be: 

(A)  At  120  volts  and  followed  by  the 
phrase  "at  120  volts."  In  such  case,  the  labels 
for  such  lamps  also  may  disclose  the  lamp's 
wattage,  light  output  and  life  at  the  designed 
voltage  (e.g.,  "Light  Output  1710  Lumens  at 
125  volts");  or 

(B)  At  the  design  voltage  and  followed  by 
the  phrase  "at  [125  volts/130  volts]"  if  the 
ratings  at  120  volts  are  disclosed  clearly  and 
conspicuously  on  another  panel  of  the 
package,  and  if  all  panels  of  the  package  that 
contain  a  claimed  light  output,  wattage  or  life 
clearly  and  conspicuously  identify  the  lamp 
as  "(125  volt/130  volt],"  and  if  the  principal 
display  panel  clearly  and  conspicuously 
discloses  the  following  statement: 

This  product  is  designed  for  (125/130] 
volts.  When  used  on  the  normal  line  voltage 
of  120  volts,  the  light  output  and  energy 
efficiency  are  noticeably  reduced.  See  [side/ 
back]  panel  for  120  volt  ratings. 

(l)(iv)  For  any  covered  product  that  is 
an  incandescent  reflector  lamp,  the 
required  disclosure  of  light  output  shall 
be  given  for  the  lamp's  total  forward 
lumens. 


(vi)  For  any  covered  product  that  is  a 
compact  fluorescent  lamp  or  a  general 
service  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  there  shall 
be  clearly  and  conspicuously  disclosed 
on  the  principal  display  panel  the 
following  statement: 


To  save  energy  costs,  find  the  bulbs  with 
the  [beam  spread  and]  light  output  you  need, 
then  choose  the  one  with  the  lowest  watts. 

•         *         •         •         • 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  95-7058  Filed  3-21-95;  8:45  am] 
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Part  VI 

Environmental 
Protection  Agency 

40  CFR  Part  22 

Hazardous  Waste:  Technical  Revision  for 
the  Federal  Facility  Compliance  Act  of 
1992  Amendments;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  22 
[FRL-6175-8] 

Hazardous  Waste:  Technical  Revision 
for  the  Federal  Facility  Compliance  Act 
of  1992  Amendments 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  a  rule 
in  response  to  a  requirement  established 
by  section  6001  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Federal  Facility 
Compliance  Act  of  1992  (FFCA).  The 
FFCA  includes  expUcit  authority  to  the 
Administrator  of  the  EPA  to  commence 
administrative  enforcement  actions 
against  any  department,  agency,  or 
instrumentality  of  the  executive, 
legislative,  or  judicial  branch  of  the 
Federal  Government  that  is  in  violation 
of  requirements  under  RCRA.  The  FFCA 
further  provides  that  no  administrative 
enforcement  order  issued  to  a 
department,  agency,  or  instrumentality 
of  the  Federal  Government  becomes 
final  until  the  department,  agency,  or 
instrumentality  has  an  opportunity  to 
confer  with  the  EPA  Administrator. 
Today's  proposal  is  a  technical  revision 
of  the  Agency's  administrative  rules  of 
practice  to  provide  a  federal 
department,  agency,  or  instrumentality 
which  is  the  subject  of  an  administrative 
enforcement  order,  with  the  opportunity 
to  confer  with  the  Administrator,  as 
provided  under  the  FFCA. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  April  21, 
1995. 

ADDRESSES:  Commenters  must  each 
send  an  original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket,(5305); 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
Place  the  Docket  Number  F-95-TRFA- 
FFFFF  on  the  comments.  The  docket  is 
located  in  the  EPA  RCRi\  Docket  Room 
M2616.  The  docket  is  open  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday 
except  for  public  holidays.  To  review 
docket  materials,  make  an  appointment 
by  calling  202-260-9327.  The  public 
may  obtain  copies  of  docket  materials  as 
provided  for  in  40  CFR  part  2.  There 
may  be  charges  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA/ 
CERCLA  Hotline  at  1-800-^24-9346  or 
in  the  Washington  Metropolitan  Area  at 
703-412-9810.  For  information  on 


specific  aspects  of  this  proposed  rule, 
contact  Sally  Dalzell,  Federal  Facilities 
Enforcement  Office  (2261),  U.S. 
Environmental  Protection  Agency,  4*1 
M  Street  SW.,  Washington,  DC  20460, 
202-260-9808. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Statutory  Authority 

II.  Background 

III.  Content  of  the  Rule 

IV.  Regulatory  Analysis 

I.  Statutory  Authority 

This  regulation  is  issued  under  the 
authority  of  sections  2002  and  6001(b) 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Federal  Facility  Compliance  Act 
(FFCA),  42  U.S.C.  6912  and  6961(b). 

II.  Background 

The  FFCA  clarified  that  EPA  has 
explicit  authority  to  issue 
administrative  enforcement  orders  to 
other  federal  agencies  that  are  in 
violation  of  RCRA.  In  the  past,  where 
EPA  found  RCRA  violations  at  a  federal 
facility,  it  primarily  relied  on  a 
negotiated  Federal  Facility  Compliance 
Agreement  to  bring  the  federal  facility 
into  compliance.  The  FFCA  amended 
RCRA  to  expressly  authorize  the  EPA 
Administrator  to  commence  an 
administrative  enforcement  action 
against  federal  facilities  pursuant  to  the 
Agency's  RCRA  enforcement 
authorities.  RCRA  section  6001(b)(1),  42 
U.S.C.  6961(b)(1).  Moreover,  the  FFCA 
requires  the  Administrator  to  initiate 
administrative  enforcement  actions 
against  federal  facilities  "*   *   *  in  the 
same  manner  and  under  the  same 
circumstances  as  an  action  would  be 
initiated  against  another  person."  Id. 
The  legislative  history  makes  it  clear 
that  Congress  intends  that  the  Agency 
issue  administrative  complaints 
pursuant  to  RCRA  section  3008(a)  to 
federal  facilities  to  address  violations 
that  are  of  the  same  types  that  are  found 
at  private  companies  or  municipalities. 
H.R.  No.  102-886, 102nd  Cong.  2nd 
Sess.  at  19  (1992).  Finally,  the  FFCA 
provides  that  before  any  such 
administrative  enforcement  order  issued 
to  a  federal  facility  becomes  final,  the 
recipient  department,  agency,  or 
instrumentality  must  have  the 
opportunity  to  confer  with  the 
Achninistrator.  RCRA  section  6001(b)(2), 
42  U.S.C.  6961(b)(2). 

The  adjudication  process  for  all 
administrative  enforcement  complaints 
issued  pursuant  to  RCRA  section 
3008(a)  is  governed  by  the  Agency's 
Consolidated  Rules  of  Practice 


Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22,  and  the  Supplemental 
Rules  of  Practice  governing  the 
administrative  assessment  of  civil 
penalties  under  the  Solid  Waste 
Disposal  Act.  40  CFR  22.37.  Under 
current  regulations,  the  initial  decision 
of  a  Presiding  Officer  shall  become  the 
final  order  of  the  Environmental 
Appeals  Board  within  45  days  after  its 
service  upon  the  parties  and  without 
further  proceedings  unless  an  appeal  is 
taken  to  the  Environmental  Appeals 
Board  or  the  Environmental  Appeals 
Board  elects,  sua  sponte.  to  review  the 
initial  decision.  40  CFR  22.27(c).  If  the 
Presiding  Officer's  initial  decision  is 
appealed  to  the  Environmental  Appeals 
Board  or  if  the  Envirormiental  Appeals 
Board  elects,  sua  sponte,  to  review  the 
initial  decision,  then  the  Environmental 
Appeals  Board  issues  a  final  order  as 
soon  as  practicable  after  receiving  the 
appellate  briefs  or  oral  argument,  which 
ever  is  later.  40  CFR  22.31. 

These  rules  currently  have  no 
provisions  which  accommodate  the 
statutory  requirement  that  no  such 
administrative  enforcement  order  issued 
to  a  federal  facility  shall  become  final 
until  the  recipient  agency  has  had  an 
opportunity  to  confer  with  the 
Administrator.  The  purpose  of  today's 
proposed  rule  is  to  revise  40  CFR  part 
22  to  reflect  a  federal  agency's  right  to 
an  opportunity  to  confer  with  the 
Administrator  before  an  administrative 
enforcement  order  issued  to  that  agency 
becomes  a  final  order. 

III.  Content  of  the  Rule 

The  proposed  rule  would  revise  the 
supplemental  practice  rules  for  RCRA 
administrative  orders,  40  CFR  22.37,  by 
adding  a  new  paragraph  (g)  in  the  nature 
of  a  technical  amendment.  Specifically, 
under  new  paragraph  (g),  an  order 
issued  by  the  Environmental  Appeals 
Board  to  a  federal  agency  for  RCRA 
violations  would  not  be  a  final  order,  if 
the  recipient  federal  agency  made  a 
timely  request  for  a  conference  with  the 
Administrator.  In  that  event,  the 
decision  by  the  Administrator  would  be 
the  final  order.  New  paragraph  (g) 
would  also  establish  the  timing  and 
procedure  that  a  federal  agency  must 
follow  to  preserve  its  right  to  confer 
with  the  Administrator  prior  to  an 
administrative  enforcement  order 
becoming  final.  The  head  of  the 
recipient  federal  agency  would  have  30 
days  from  the  Environmental  Appeal 
Board's  service  of  an  order  or  decision 
to  request  a  conference  with  the 
Administrator  in  writing.  The  request 
must  also  be  served  upon  all  parties  of 


record.  Finally,  new  paragraph  (g)  states 
that  a  motion  for  reconsideration  filed 
under  40  CFR  22.32  does  not  toll  the  30- 
day  period  for  filing  a  request  for  a 
conference  with  the  Administrator. 

The  Agency  believes  that  placing  the 
conference  at  the  end  of  the 
administrative  enforcement  process  will 
enable  the  Agency  to  proceed  with  an 
enforcement  case  against  a  Federal 
agency  in  the  same  manner  as  it  would 
against  a  private  party.  This  procedure 
also  best  assures  that  the  Administrator 
will  have  a  complete  factual  and  legal 
record  on  which  to  base  a  decision.  The 
Agency  further  believes  that  the  30-day 
request  period,  and  the  requirement  that 
the  request  for  a  conference  be  in 
wn-iting  and  served  upon  the  parties  of 
record,  are  fair  and  reasonable 
requirements  necessary  for  the  orderly 
administration  of  administrative 
enforcement  actions  against  federal 
agencies. 

The  Agency  also  believes  that  not 
tolling  the  period  for  requesting  a 
conference  for  the  filing  of  motions  for 
reconsideration  with  the  Environmental 
Appeals  Board  is  consistent  with  40 
CFR  22.32.  That  section  provides  that 
the  filing  of  a  motion  for  reconsideration 
does  not  stay  the  effective  date  of  an 
Environmental  Appeals  Board  final 
order.  Moreover,  the  Agency  sees  no 
reason  to  build  additional  delay  into  the 
administrative  enforcement  process  by 
automatically  tolling  the  request  period 
during  the  pendency  of  a  motion  for 
reconsideration  before  the 
Environmental  Appeals  Board.  Under 
the  proposed  rule,  the  Environmental 
Appeals  Board  can  grant  a  request  to  toll 
the  time  period  for  filing  a  request  for 
a  conference;  in  addition,  the 
Administrator  can  always  take  into 
account  a  motion  for  reconsideration 
filed  with  the  Environmental  Appeals 
Board,  when  schedufing  a  requested 
conference. 

Finally,  the  proposed  rule  is 
consistent  with  previously  published 
Agency  guidance  issued  by  the  Office  of 
Federal  Facilities  Enforcement  entitled: 
Federal  Facility  Compliance  Act: 
Enforcement  Authorities 
Implementation,  dated  July  6, 1993  (58 
FR  49044,  September  12, 1993).  This 
guidance  remains  in  effect  for  matters 
not  covered  by  the  proposed  rule. 

rV.  Regulatory  Analysis 

A.  Executive  Order  No.  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 


subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or  . 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4]  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.  L.  96-354),  requires 
Federal  regulatory  agencies  to  consider 
the  impact  of  rulemaking  on  "small 
entities."  If  a  rulemaking  will  have  a 
significant  impact  on  small  entities, 
agencies  must  consider  regulatory 
alternatives  that  minimize  economic 
impact. 

Today's  decision  does  not  affect  any 
small  entity.  Rather,  it  is  merely  a 
technical  amendment  to  the  part  22 
procedures  ensuring  consistency 
between  the  regulatory  procedures  and 
the  Federal  Facility  Compliance  Act. 
Accordingly,  this  action  will  not  add 
any  economic  burdens  to  any  affected 
entities,  small  or  large.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  Pursuant  to  Section  605(b)  of 
the  RFA.  5  U.S.C.  section  605(b).  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  of  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  e(.  seq. 

List  of  Sub)ects  in  40  CFR  Part  22 

Environmental  protection. 
Administrative  practice  and  procedure. 


Air  pollution  control.  Hazardous 
substances,  Hazardous  waste.  Penalties, 
Pesticides  and  pests.  Poison  prevention, 
Water  pollution  control.  Federal 
facilities. 

Dated:  March  15, 1995. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
prea^Tible,  40  CFR  part  22  is  proposed  to 
be  amended  as  follows: 

PART  22— {AMENDED] 

1 .  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6961. 

2.  Section  22.37  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  22.37    Supplemental  rules  of  practice 
governing  the  administrative  assessntent  of 
civil  penalties  under  the  Solid  Waste 
Disposal  Act 

***** 

(g)  Final  Orders  to  Federal  Agencies 
on  Appeal.  (1)  In  the  case  of  an 
administrative  order  or  decision  issued 
to  a  department,  agency,  or 
instrumentality  of  the  United  States, 
such  order  or  decision  shall  become  the 
final  order  for  purposes  of  the  Federal 
Facility  Compliance  Act.  42  U.S.C. 
6961(b),  in  accordance  with  §§  22.27(c) 
and  22.31  except  as  provided  in 
paragraph  (g)(2)  of  this  section. 

(2)  In  the  case  of  an  administrative 
order  or  decision  issued  by  the 
Environmental  Appeals  Board,  if  the 
head  of  the  affected  department,  agency, 
or  instrumentality  requests  conference 
with  the  Administrator  in  writing  and 
serves  a  copy  of  the  request  on  the 
parties  of  record  within  thirty  days  of 
the  Environmental  Appeals  Board's 
service  of  the  order  or  decision,  a 
decision  by  the  Administrator  (rather 
than  the  Environmental  Appeals  Board) 
shall  be  the  final  order  for  the  purposes 
of  the  Federal  Facility  CompUance  Act. 

(3)  In  the  event  the  department, 
agency,  or  instrumentafity  of  the  United 
States  files  a  motion  for  reconsideration 
with  the  Environmental  Appeals  Board 
in  accordance  with  §  22.32,  fiUng  such 
motion  for  reconsideration  shall  not  toll 
the  thirty-day  period  for  filing  the    . 
request  with  the  Administrator  for  a 
conference  unless  specifically  so 
ordered  by  the  Environmental  Appeals 
Board. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  658 
[FHWA  Docket  No.  92-15] 
RIN212&-A053 

Truck  Size  and  Weight;  Restrictions  on 
Longer  Combination  Vehicles  and 
Vehicles  With  Two  or  More  Cargo- 
Carrying  Units 

AGENCY:  Federal  Highway 

Administration  (FHWA),' DOT. 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  This  document  corrects 
appendix  C  and  appendix  A  to  part  658, 
as  well  as  a  few  other  provisions  of  part 
658.  The  final  rule  imposing  a  freeze  on 
the  of)eration  of  longer  combination 
vehicles  (LCVs)  on  the  Interstate  System 
and  vehicles  with  two  or  more  cargo- 
carrying  units  on  the  National  Network 
(NN)  was  published  on  June  13,  1994, 
and  created  appendix  C.  The  rule 
provided  that  the  Federal  Highway 
Administrator  may  determine  if  the 
information  in  appendix  C  is  correct 
and  if  not,  may  make  appropriate 
corrections.  Accordingly,  appendix  C  is 
being  amended  to  correct  the  maximum 
vehicle  weight  in  Michigan  and 
Montana,  access  and  route  information 
in  Oklahoma,  add  a  new  vehicle  and 
correct  a  route  in  Oregon,  and  correct 
the  offtracking  formula  in  South  Dakota. 
In  appendix  A,  the  route  listing  for  the 
State  of  Virginia  is  being  corrected,  a 
note  is  being  added  to  the  entry  for  the 
State  of  Iowa,  and  the  route  listings  for 
the  State  of  Kentucky  are  being  clarified. 
Minor  corrections  are  also  being  made 
to  other  provisions  in  the  final  rule. 
EFFECTIVE  DATE:  March  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management,  (202)  366- 
2212  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel,  (202)  366-1354, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  implementing  sections  1023  and 
4006  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240,  105  Stat. 
1914,  1951.  codified  at  23  U.S.C.  127(d) 
and  49  U.S.C.  31112,  respectively)  was 
published  on  June  13,  1994  (59  FR 
30392).  It  provided  that  the  Federal 
Highway  Administrator,  on  his  own 
motion  or  on  the  request  of  any  other 


person,  may  determine  if  the 
information  in  appendix  C  to  the  final 
rule  is  correct  and,  if  not,  make  the 
appropriate  corrections.  This  document 
makes  corrections  in  appendix  A  as  well 
as  in  appendix  C  and  other  corrections 
to  the  final  rule. 

In  the  preamble,  under  the  heading, 
"Vehicles  Submitted  by  States  but 
Excepted  From  or  Not  Subject  to  Section 
4006  of  the  ISTEA,"  a  sentence  in  the 
middle  of  the  first  column  on  page 
30394  reads  as  follows:  "However, 
dromedary  equipped  truck  tractors  in 
actual  operation  on  December  1,  1982, 
are  grandfathered  under  §  658. 13(/) 
*   *   *."  This  should  be  corrected  to 
§  658.13(g)"  to  conform  to  the 
numbering  used  in  the  final  rule. 

Paragraph  (k)  of  §  658.17  is  being 
amended  to  show  that  any  vehicle 
which  is  regularly  and  exclusively  used 
as  an  intrastate  public  agency  transit 
passenger  bus  has  been  excluded  from 
the  axle  weight  limits  in  §  658.17(c).  (d), 
and  (e)  until  October  6, 1995,  by  a 
notice  published  November  22,  1994  (59 
FR  60242).  Axle  weight  limits 
authorized  by  each  State  will  apply 
until  then. 

Paragraph  (b)(3)  of  §  658.23  is  being 
amended  to  indicate  that  "truck-trailer" 
and  "truck-semitrailer"  combinations 
with  two  or  more  cargo-carrying  units 
65  feet  or  less  in  length  may  operate  on 
the  NN.  The  current  reference  to  a 
"truck  tractor-semitrailer"  and  "truck 
tractor-trailer"  is  erroneous  since  these 
vehicles  have  only  one  cargo-carrying 
unit,  and  thus  would  not  be  subject  to 
the  freeze  under  any  reading  of  the 
statute. 

The  NN  for  Iowa  as  shown  in 
appendix  A  to  part  658  is  being 
amended.  Effective  July  1, 1994,  the 
State  amended  its  laws  to  allow  vehicles 
with  dimensions  mandated  in  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA)  to  operate  on  all  State 
highways.  Some  States,  before  the  NN 
was  designated,  already  allowed  STAA- 
dimensioned  vehicles  to  operate  on  all 
primary  Federal-aid  highways.  In  those 
States,  only  Interstate  highways  were 
listed  as  NN  routes.  Iowa,  on  the  other 
hand,  allowed  STAA  vehicles  on  many, 
but  not  all,  primary  system  highways, 
and  the  NN  routes  listed  in  appendix  A 
reflect  that  choice.  Although  Iowa  has 
now  opened  all  of  its  highways  to 
STAA-dimensioned  vehicles,  the 
federally-designated  routes  will 
continue  to  be  shown  along  with  a  note 
at  the  beginning  of  the  Iowa  listing  in 
appendix  A  explaining  the  State's 
current  law. 

The  NN  for  Kentucky  as  shown  in 
appendix  A  of  part  658,  "National 
Network — Federally  Designated 


Routes,"  is  being  changed.  The  State 
requested  a  clarification  of  its  routes, 
such  as  showing  exit  numbers  instead  of 
referring  to  the  end  of  a  route.  In 
addition,  the  note  for  1-75/71  in  the 
Cincinnati  area  is  being  deleted  since  it 
was  only  valid  through  1992  and  has 
not  been  officially  extended.  A  new  note 
is  being  added  at  the  end  of  the 
Kentucky  routes  to  explain  that 
although  the  Kentucky  state  line  is  near 
the  Ohio  shoreline  on  the  U.  S.  Grant 
Bridge,  the  terminal  point  for  US  23  is 
listed  as  the  south  end  of  the  bridge. 
This  is  because  the  bridge  is  maintained 
by  the  State  of  Ohio. 

The  NN  for  Virginia  as  shown  in 
appendix  A  of  part  658,  "National 
Network — Federally  Designated 
Rputes,"  is  being  corrected  for  Route  US 
360.  "Richmond"  should  have  been 
showTi  in  the  "From"  column  following 
"1-64  Exit  192"  instead  of  the  "To" 
column  following  "VA  627  Village" 
since  Exit  192  on  1-64  is  in  Richmond. 

In  the  table  published  in  appendix  C 
in  the  final  rule  on  pages  30422  and 
30423,  "Vehicle  Combinations  Subject 
to  Pub.  L.  102-240,"  the  maximum 
cargo-carrying  length  and  maximum 
gross  weight  are  showTi  on  the  same  line 
in  columns  1  and  2,  with  the  length  on 
the  left  and  the  weight  on  the  right.  The 
text  of  the  paragraph  immediately 
preceding  the  table  is  being  amended  to 
correspond  to  the  present  table  citation 
format  which  places  the  length  and 
weight  figures  on  the  same  line,  rather 
than  one  above  the  other,  as  originally 
planned. 

The  maximum  allowable  gross  weight 
in  Michigan  for  a  truck  tractor  and  two 
trailing  units  with  a  maximum  cargo- 
carrying  length  of  58  feet  was 
established  in  appendix  C  of  part  658  as 
154,000  pounds  because  the  FHWA 
believed  that  was  the  maximum 
practical  gross  weight.  However,  the 
State  has  verified  that  a  truck  tractor 
and  two  trailing  units  with  11  total  axles 
may  carry  164,000  pounds.  The  weight 
limit  is  determined  from  axle  and  axle 
group  weights.  The  axles,  for  purposes 
of  this  discussion,  are  numbered  from  1, 
for  the  steering  axle,  to  11  for  the  last 
axle  in  the  combination,  and  are 
arranged  as  follows:  1  23  4567  8  9  1011. 
The  longer  distances  between  axles  are 
all  9  feet  and  the  shorter  are  3  feet  6 
inches.  The  first  three  are  on  the  tractor, 
the  next  four  on  the  semitrailer,  and  the 
last  four  on  the  full  trailer.  Axles  1,  8, 
and  9  may  carry  18,000  pounds  each: 
axles  2  and  3  may  carry  16,000  pounds 
each;  and  axles  4,  5,  6,  7, 10,  and  11 
may  carry  13,000  pounds  each  for  a  total 
of  164,000  pounds. 

The  maximum  allowable  gross  weight 
for  LCVs  in  Montana  is  showm  as 


137,800  poimds.  However,  this  is  the 
maximum  only  for  LCVs  operating  on 
1-15  between  Sweetgrass  and  Shelby 
under  the  Montana/Alberta 
Memorandum  of  Understanding.  Based 
on  material  previously  submitted  by  the 
State,  the  maximum  gross  weight  for 
other  LCVs  is  131,060  pounds.  This  has 
been  corrected. 

Under  Oklahoma  in  appendix  C,  the 
maximum  length  of  cargo-carrying  units 
for  a  truck  tractor  and  two  trailing  units 
is  110  feet.  Under  the  heading  of 
"VEHICLE"  for  the  same  combination, 
the  maximum  semitrailer  or  trailer 
length  is  shown  as  59.5  feet.  The  State 
had  previously  claimed  a  cargo-unit 
length  of  118  feet,  based  on  the 
operation  of  two  57-foot  trailers  spaced 
4  feet  apart.  Trailers  59.5  feet  long  are 
grandfathered  for  single-trailer 
operations,  as  indicated  in  appendix  B 
to  part  658,  but  the  State  did  not 
demonstrate  that  they  ran  in  a  twin- 
trailer  configuration  before  June  1. 1991. 
The  Oklahoma  Transportation 
Commission  amended  the  State's 
administrative  rules  in  April  1994  to 
limit  the  length  of  the  trailers  allowed 
to  operate  in  a  double  configuration  to 
53  feet  and  the  overall  cargo-carrying 
length  of  such  a  configuration  to  110 
feet.  The  reference  to  a  59.5-foot 
semitrailer  or  trailer  will  therefore  be 
changed  to  53  feet,  which  is  consistent 
with  a  110-foot  overall  maximiun  cargo- 
carrying  length. 

The  listing  of  "ROUTES"  for  truck 
tractors  and  2  trailing  units  in 
Oklahoma  was  incomplete  as  some  of 
the  routes  were  shown  imder  the 
"ACCESS"  listing.  This  was  corrected 
by  putting  all  of  the  routes  under 
"ROUTES",  which  left  the  "ACCESS" 
provisions  (to  service  facilities  and 
terminals  within  a  5-mile  radius) 
applicable  to  all  of  the  routes.  The  State 
also  indicated  that  access  is  allowed 
from  one  multilane  highway  to  another 
via  two-lane  roads  when  the  distance  is 
not  over  15  miles.  This  correction  was 
also  made. 

The  "PERMIT"  section  for  a  truck 
tractor  and  three  trailing  units  is  also 
being  corrected  to  reflect  that  a  single 
special  permit  authorizes  both  three 
units  and  the  maximum  gross  weight  of 
90,000  pounds.  The  permit  fee 
statement  at  the  end  of  the  "PERMFF" 
section  is  also  being  corrected  to  show 
that  there  is  only  one  fee  for  the  permit. 

Finally,  the  "PERMIT"  section  is 
being  corrected  by  removing  the  time-of- 
travel  restriction  since  it  applies  only  on 
vehicles  or  lo^ds  which  are  not  easily 
divided.  This  type  of  permitted 
movement  is  not  subject  to  the 
provisions  of  §  658.23. 


A  truck-trailer  combination  is  being 
added  under  Oregon  in  appendix  C. 
This  was  inadvertently  overlooked  in 
the  material  previously  furnished  by  the 
State. 

The  fist  in  appendix  C  showing  routes 
available  to  triple  trailer  combinations 
in  Oregon  is  also  being  corrected.  One 
segment  of  US  20  is  shown  as  extending 
from  "Jet.  OR  22/OR  126"  to  "US  26 
Vale  Santiam  Junction."  However, 
Santiam  Jimction  should  be  under  the 
"From"  column  since  it  is  located  near 
thejunction  of  OR  22/OR  126. 

Tne  offtracking  formula  for  South 
Dakota  in  the  first  column  on  page 
30443  was  corrected  by  the  State  to  read 
as  follows: 

Offtracking  Formula  =  161  -  (1612  _ 
(L,2  +  Lz^  +  L,2  +  U^  +  Lj2  +  Lft^  + 

L72  +  L882}1"2 

Utah  found  that  the  information 
under  the  heading  "Routes"  in 
appendix  C  was  not  clearly  presented.  It 
has  been  revised  to  provide  greater 
clarity. 

Regulatory  Analjrses  and  Notices 

The  Administrative  Procedure  Act.  5 
U.S.C.  551  et  seq.,  allows  agencies 
engaged  in  rulemaking  to  dispense  with 
prior  notice  to  the  public  when  the 
agency  for  good  cause  finds  that  such 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  5  U.S.C.  553fb)(3)(B).  The 
FHWA  has  determined  that  providing 
prior  notice  to  the  public  on  this  action 
is  unnecessary.  This  action  merely 
makes  corrections  to  two  of  the 
appendices  to  23  CFR  658.  It  does  not 
add  new  requirements  to  the 
regulations.  For  these  same  reasons,  the 
FHWA  has  determined  that  it  has  good 
cause  to  make  the  rule  effective  upon 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d)(3). 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  vdthin  the  meaning  of  Executive 
Order  12866  or  significant  writhin  the 
meaning  of  U.S.  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  rule  simply  makes 
minor  changes  to  Part  658  to  correct 
errors.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal;  therefore,  a  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  this 


evaluation,  and  for  the  reasons  set  forth 
in  the  preceding  two  paragraphs,  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  proceeding. 

Paperwork  Reduction 

This  action  does  not  contain  an 
additional  or  expanded  collection  of 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highways  and  roads,  and  Motor  carrier 
size  and  weight. 

Issued  on:  March  16,  1995. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  23  CFR,  subchapter 
G.  part  658  as  set  forth  below. 

PART  658— TRUCK  SIZE  AND  WEIGHT, 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH,  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  is  revised  to  read  as  follows: 


UMI 
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Authority:  23  U.S.C.  127  and  315;  49 
U.S.C.  31111-31115;  49  CFR.1.48(bKl9)  and 
(c)(19). 

2.  In  §  658.17,  paragraph  (k)  is  revised 
to  read  as  follows: 

S  658.17    Weight 

***** 

(k)  Any  vehicle  which  is  regularly  and 
exclusively  used  as  an  intrastate  public 
agency  transit  passenger  bus  is  excluded 
from  the  axle  weight  limits  in 


paragraphs  (c)  through  (e)  of  this  section 
until  October  6.  1995. 

3.  In  §658.23,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  658.23    LCV  freeze;  cargo-carrying  unit 
freeze. 

***** 

(b)  •   *  • 

(3)  Truck-trailer  and  truck-semitrailer 
combinations  with  an  overall  length  of 
65  feet  or  less. 


4.  Appendix  A  to  part  658  is  amended 
for  the  State  of  Iowa  by  adding  a  note 
at  the  beginning  of  the  listing.  The  entry 
for  the  State  of  Kentucky  is  revised  and 
the  entry  for  the  State  of  Virginia  is 
amended  by  revising  the  entry  for  US 
360.  These  changes  are  as  follows: 

Appendix  A  to  Part  658 — National 
Network — Federally-Designated  Routes 


Route 


From 


To 


Iowa 


Note:  Iowa  State  law  allows  STAA-dimensioned  vehicles  to  operate  on 
incorporated  into  the  NN  by  the  FHWA  in  1984. 


all  highways  in  the  State.  The  routes  shown  below  were 


Route 


From 


To 


Kentuclcy 


1-471  Connector 
US  23 

US  23 

US  23  Spur 

US  25/421  

US  25/421  

US25E  

US  27 

US  31W  

US31W  

US  31W  Byp 

US  41  

US  41  

US  45 

US  60 

US  60 

US  60 

US  60 

US  60 

US  60  Byp  

US  62 

US  62/68 

US  68 

US  68 

US  68 

US  119 

US  119 

US  119 

US  127 

US  127 

US  127  Byp  

US  127  Byp  

US  150 

US  150  Byp  

US  150  Byp  

US  231  

US  421  

US  421  

US  431  

US  460 

US  460 

US  641  

KY  4  


US  27  Highland  Heights  

Virginia  State  Line 

US  119  N.  of  Pikeville 

US  60  Ashland  (via  13th  St.  Bridge)  

Int.  US  25/US  421  S.  of  Richmond  

KY  418  (via  KY  4) 

Virginia  State  Line 

Tennessee  State  Line  (via  KY  4  Lexington) 

Tennessee  State  Line 

Byp  US  31 W  N.  of  Elizabethtown 

Western  Kentuct<y  Parkway  Exit  136  

Pennyrile  Parkway  Herxlerson  

Tennessee  State  Line 

Jackson  Purchase  Parkway  N.  of  MayfiekJ 

US  45  Paducah 

US  60  Byp  W.  of  Owensboro  

KY  144  Garrett 

Int.  US  421/KY  676  Frankfort  (via  KY  4  Lexington)  

KY  180  Cannonsburg  „ 

US  60  W.  of  Owensboro 

1-24  Exit  7  Paducah  (via  US  60  Paducah)  

Washington  

US  62  

1-24  Exit  65  E.  of  Cadiz  (via  US  41  Hopkinsville) 

US  27  Paris  (via  Paris  Byp) 

KY  15  E.  of  Whitesburg  

US  25E  S.  of  Pineville  

US  23  N.  of  Pikeville 

KY  22  Owenton 

US  127  Byp  N.  of  Danville  (via  US  68  Harrosdburg) 

US  127  S.  of  Danville  

US  127  S.  of  Lawrenceburg  

US  62  Bardstown  (via  US  68  Perryville,  the  Danville  Byp. 
and  the  Stanford  Byp). 

US  127  S.  of  Danville  

US  150  N.  of  Stanford  

US  60  Byp  Owenstxjro 

0.1  mile  S.  of  Harlan  Appalachian  Regional  Hospital  

Int.  US  60/460  Frankfort  

US  60  Byp  Owenstwro 

1-64  Exit  110  N.  of  Mt.  Steriing  

E.  end  Mountain  Pkwy.  Extension 

Tennessee  State  Line 

US  27  S.  Lexington 


1-275/471  Interchange. 
US   119   near  Jenkins,   S.   end   U.S. 
Grant  Bridge  South  Portsmsuth. 

Ohio  State  Line. 

KY  876  Richnxjnd. 

Nandino  Blvd.,  Lexington. 

1-75  Exit  29  N.  of  Corbin. 

Ohio  State  Line. 

KY  255  Park  City. 

1-264  Exit  8  Louisville. 

US  31 W  N.  of  Elizabethtown. 

Indiana  State  Line. 

Pennyrile  Parkway  near  SCL  Hopkins- 
ville. 

US  60  Paducah. 

Int.  US  60/62  Paducah. 

KY  69  Hawesville. 

US31WS.  of  Muldraugh. 

1-75  Exit  110  Lexington. 

US  23  Ashland. 

US  60  E.  of  Owensbwro. 

US  68. 

Ohio  State  Line. 

1-24  Exit  16  Green  River  Partway  Exit 
5  Bowling  Green. 

Int.  US  62/68  Washington. 

US  23  near  Jenkins. 

US  421  Hartan. 

KY  1441. 

KY  35  Bromley. 

US   60   Frankfort   (via   Lawrenceburg 

■    Byp.). 

US  127  N.  of  Danville. 

US  127  N.  of  Lawrenceburg. 

US  27  N.  of  Stanford. 

US  150  E.  of  Danville. 

US  27  N.  of  Stanford. 

Indiana  State  Line. 

US  119. 

US  127  Wilkinson  Blvd./Owenton  Rd. 

Interchange  Frankfort. 
US  60  (4th  St.)  Owensboro. 
KY  686  Mt.  Steriing. 
US  23  W.  of  Paintsville. 
KY  348  Benton. 
Entire  Circle  of  Lexington. 


Route 


KY11  

KY  15 

KY  15 

KY21  _ 

KY  35 

KY  55 

KY61  

KY  69  

KY  70/90 

KY  79  

KY  80  

KY  80  

KY  80/US  421 

KY  80  Byp  

KY  90  

KY  114  

KY  118  

KY  144  

KY  151  

KY  180 

KY  192  

KY  259  

KY418 

KY  446  

KY  448 

KY  555  

KY  676  

KY  686 

KY  876 

KY  922  

KY  1051  

KY  1682  


KY  1958  

Audutxjn  Paricway  

Blue  Grass  Partway 

Cumberiand  Partway  

Daniel  Boone  Parkway  

Green  River  Parkway  

Jackson  Purchase  Pari<way  

Mountain  Partcway  and  Mountain  Parioway 
Extension. 

Pennyrile 

Western  Kentucky  Partnvay  . ■. 


From 


Isom) 


KY3170Lewisburg 

US  1 19  Whitesburg  (via  KY  7 

KY  15/191  Campton  

1-75  Exit  76  W.  of  Berea  

US  127  Bromley 

Cumt)eriand  Paricway  Exit  49  Columt)ia  .. 

Peytonstjurg  

US  60  Hawesville 

1-65  Exit  53 

KY  1051  Brandenburg  

KY  80  Byp.  E.  of  Somerset  

KY  15  N.  of  Hazard  

S.  ramps  Daniel  Boone  Paricway  Exit  20 

US  27  Somerset  

KY  61  Buricesville 

US  460  E.  of  Salyersville 

Int  US  421/KY  80  Hyden  

KY  448  

US  127  N.  of  Lawrenceburg 

1-64  Exit  185 

1-75  Exit  38 

Western  Kentucky  Paricway  Exit  1 07  

US  25/421  Lexington  

US  31 W  Bowling  Green 

KY  144  

US  150Springfiekl 

US  127  Frankfort 

US  460  Mt.  Sterling  

1-75  Exit  87  Richrrxjnd  

KY  4  Lexington 

KY  448  S.  of  Brandenburg  

US  68  W.  of  Hopkinsville 


KY  627  S.  of  Winchester  

Pennyrile  Paricway  Exit  77  Henderson 

1-65  Exit  93  E.  of  Elizabethtown  

1-65  Exit  43  N.  of  Hays  

US  25  N.  of  London 

1-65  Exit  20  S.E.  of  Bowling  Green 

Tennessee  State  Line 

1-64  Exit  98  E.  of  Winchester 


US  41  Alt.  Hopkinsville  

1-24  Exit  42  S.  of  Eddyville 


To 


US  62/68  Maysville. 
KY  15  Spur/KY  191  Campton. 
Mountain  Paricway  Exit  43. 
US  25  Berea. 
1-71  Exit  57. 
US  150  Springfield. 
KY  90  Buricesville 
Indiana  State  Line. 
US  31 E  Glasgow. 
Indiana  State  Line. 
US  25  N.  of  London. 
US  23  Watergap. 
2nd  Street  Manchester. 
KY  80  E.  of  Somerset. 
US  27  Bumside. 
US  23/460  S.  of  Prestonburg. 
Daniel  Boone  Parkway  Exit  44. 
US  60  Garrett. 
1-64  Exit  48. 

Int.  US  60/KY  180  Cannonsburg. 
Daniel  Bcwne  Parkway  E.  of  London. 
US  62  LeitchfieW. 
1-75  Exit  104. 
1-65  Exit  28. 
KY  1051  Brandenburg. 
Bluegrass  Partcway  Exit  42. 
US  60/421  Frankfort. 
KY  1 1  S.  of  Mt.  Steriing. 
KY52. 

1-64/75  Exit  115. 
KY  79. 

Pennyrile  Paricway  Exit  12  NCL  Hop- 
kinsville. 
1-64  Exit  94  Winchester. 
US  60  Byp  Owenslxiro. 
US  60  E.  of  Versailles. 
US  27  Somerset. 
KY  15  N.  of  Hazard. 
US  60  Byp  Owenstoro. 
1-24  Exit  25  E.  of  Calvert  City.      , 
US  460  Salyersville. 

US  41  Henderson. 

1-65  Exit  91  S.  of  Elizabethtown. 


Note:  US  23  crosses  the  Ohio  River  between  South  Portsnwuth,  KY  and  Portsmouth,  OH  via  the  U.S.  Grant  BrkJge.  Although  the  state  line  is 
near  the  Ohio  shoreline,  putting  nwst  of  the  bridge  in  Kentucky,  the  terminal  point  for  US  23  is  listed  as  the  south  end  of  the  bridge  because  the 
bridge  is  maintained  by  the  Ohio  DOT. 


Route 

From 

To 

Virginia 

• 

US  360  

• 

•                                  • 

1-64  Exit  192  Richmond  

• 

• 

VA  617  Village. 

• 

5.  Appendix  C  to  part  658  is  amended 
as  follows: 

A.  By  revising  the  paragraph 
immediately  preceding  the  table  entitled 
"Vehicle  Combinations  Subject  to  Pub. 
L.  102-240";  and  revising  the  entry  for 
the  State  of  Michigan  in  that  table; 

B.  In  the  listing  for  the  State  of 
Montana  for  the  combination  "Truck 
tractor  and  2  trailing  units — LCV" 


revising  the  weight  under  the  heading 
"Maximum  Allowable  Gross 
Weight"and  by  revising  the  maximum 
gross  weight  limit  under  the  heading 
"Operational  Conditions:  Weight:";  and 
for  the  combination  "Truck  tractor  and 
3  trailing  units — LCV",  revising  the 
maximum  gross  weight  limit  under  the 
heading  "Operational  Conditions: 
Weight:"; 


C.  In  the  listing  for  the  State  of 
Oklahoma  for  the  combination  "Truck 
tractor  and  2  trailing  units — LCV", 
imder  "Operational  Conditions"  and 
under  the  heading  "Vehicles", 
"Access",  and  "Routes",  revising  the 
vehicle  access  and  route  information. 
Also  in  the  listing  for  the  State  of 
Oklahoma  for  the  combination  "Truck 
tractor  and  3  trailing  units — LCV", 
under  "Operational  Conditions". 
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revising  the  text  under  the  heading 
"Permit"; 

D.  In  the  listing  for  the  State  of 
Oregon,  adding  at  the  end  a  new  vehicle 
"Truck-trailer — LCV".  and  revising  the 
reference  to  US  20  route  for  a  "Truck 
tractor  and  3  trailing  units — LGV"; 

E.  In  the  listing  for  the  State  of  South 
Dakota  for  the  combination  "Truck 
tractor  and  2  trailing  units — LCV". 
imder  "Operational  Conditions"  and 
under  "Vehicle",  the  offtracking 
formula  is  revised;  and 

F.  In  the  listing  for  the  State  of  Utah 
for  the  combinations  "Truck  tractor  and 
2  trailing  units — LCV".  "Truck-trailer", 
and  "Automobile  transporter",  imder 
"Operational  Conditions",  revising  the 
information  under  the  heading  "Routes" 
in  three  places. 

Appendix  C  to  Part  658— Trucks  Over 
80,000  Pounds  on  the  Interstate  System 
and  Trucks  Over  STAA  Lengths  on  the 
National  Network 


In  the  following  table  the  left  number 
is  the  maximum  cargo-carrying  length 
measured  in  feet  from  the  front  of  the 
first  cargo  unit  to  the  rear  of  the  last 
cargo  unit.  This  distance  is  not  to 
include  length  exclusive  devices  which 
have  been  approved  by  the  Secretary  or 
by  any  State.  Devices  excluded  from 
length  determination  shall  only  include 
items  whose  function  is  related  to  the 
safe  and  efficient  operation  of  the 
semitrailer  or  trailer.  No  device 
excluded  from  length  determination 
shall  be  designed  or  used  for  carrying 
cargo.  The  right  number  is  the 
maximum  gross  weight  in  thousands  of 
pounds  that  the  type  of  vehicle  can 
carry  when  operating  as  an  LCV  on  the 
Interstate  System.  For  every  State  where 
there  is  a  length  or  weight  number  in 
the  table  that  follows,  additional 
information  is  provided. 


VEHICLE  Combinations  Subject  to 
Pub.  L.  102-240 


State 

Truck 
tractor 
and  2 
trailing 
units 

Truck 
tractor 
and  3 
trailing 
units 

Other 

1 

2 

3 

• 

•                             • 

• 

• 

Michigan  . 

.     58'  164K 

No  

No. 

• 

*                                • 

• 

• 

STATE:  MONTANA 

COMBINATION:  Truck  tractor  and  2 
trailing  imits — LCV 

***** 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  137,800  pounds  for  vehicles 
operating  under  the  Montana/Alberta 
Memorandum  of  Understanding 
(MOU).  For  other  MT-TT2 
combinations,  the  maximum 
allowable  gross  weight  is  131,060 
pounds. 

OPERATIONAL  CONDITIONS: 

WEIGHT:  Except  for  vehicles  operating 
under  the  MOU,  any  vehicle  carrying 
a  divisible  load  over  80,000  pounds 
must  comply  with  the  Federal  Bridge 
Formula  found  in  23  U.S.C.  127. 

Maximum  single-axle  limit:  20,000 
pounds 

Maximum  tandem-axle  limit:  34,000 
pounds 

Maximum  gross  weight  limit:  131,060 
pounds 

Maximum  weight  allowed  per  inch  of 
tire  width  is  600  pounds. 

***** 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

***** 

OPERATIONAL  CONDITIONS: 
WEIGHT:  Any  vehicle  carrying  a 
divisible  load  over  80,000  pounds 
must  comply  with  the  Federal  Bridge 
Formula  found  in  23  U.S.C.  127. 


Maximujn  single-axle  limit:  20,000 

poimds 
Maximum  tandem-axle  limit:  34,000 

pounds 
Maximum  gross  weight  limit:  131,060 

poimds 
Maximum  weight  allowed  per  inch  of 

tire  width  is  600  pounds. 
*        •        *        •        * 

STATE:  OKLAHOMA 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

***** 

OPERATIONAL  CONDITIONS: 

***** 

VEHICLE:  All  vehicles  must  meet  the 
requirements  of  applicable  Federal 
and  State  statutes,  rules,  and 
regulations.  Vehicles  and  load  shall 
not  exceed  102  inches  in  width  on  the 
Interstate  System  and  four-lane 
divided  highways.  Maximum 
semitrailer  length  is  53  feet. 

Multiple  trailer  combinations  must  be 
stable  at  all  times  during  braking  and 
normal  operation.  A  multiple  trailer 
combination  when  traveling  on  a  level, 
smooth,  paved  surface  must  follow  in 
the  path  of  the  towing  vehicle  without 
shifting  or  swerving  more  than  3  inches 
to  either  side  when  the  towing  vehicle 
is  moving  in  a  straight  line.  Heavier 
trailers  are  to  be  placed  to  the  front  in 
multiple  trailer  combinations. 
***** 

ACCESS:  Access  is  allowed  from 
legally  available  routes  (listed  below)  to 
service  facilities  and  terminals  within  a 
5-mile  radius.  Access  is  also  authorized 
on  two-lane  roadways  which  connect 
multi-lane  divided  highways  when  such 
cormection  does  not  exceed  15  miles. 

ROUTES:  Doubles  with  29-foot 
trailers  may  use  any  route  on  the  NN. 
Doubles  with  at  least  one  trailer  or 
semitrailer  over  29  feet  in  length  are 
limited  to  the  Interstate  and  other  multi- 
lane  divided  highways  listed  below. 


From 

To 

1-35 

MO 

1-44 

1-235 

Texas  

Texas  

Texas  

Entire  length  in  Oklahoma  City  

Kansas. 

Arkansas. 

Missouri. 

1-240 

1-244 

M44  

1-40  Bus  

Entire  length  in  Oklahoma  City  

Entire  length  in  Tulsa  

Entire  length  in  Tulsa  

1-40  Exit  119  

US  81  El  Reno. 

US  60 

1-35  Exit  214  

US  177PoncaCity. 
OK  80  Ft.  Gibson. 

US  62 

US  69  Muskogee  

US  62 

1-44  Exit  39A  Lawton 

OK  115  Cache. 

US  64 

US  64 

Cimarron  Turnpike  

1-35  Exit  186  Perry  

1-244  Tulsa. 
US  77  Perry. 
Arkansas. 

US  64 

MO  Exit  325  Roland  

Texas  

OK  76  Wilson  

US  69 

US  70 

1-44  (Will  Rogers  Tpk.)  Exit  282. 
1-35  Exits  31 A-B  Ardnxjre. 

US  75 

MO  Exits  240A-B  Henryetta 

1-244  Exit  2  Tulsa. 

US  75  .:. 

us  77 

US  81  

US  81  

US  169 

US  270 ...: 

US  270 , 

US  271  

US  412 

US  412 

US  412 

OK  3  

OK  3A , 

OK  7  

OK  7  

OK  7  

OK  9  

OK  11   

OK  11   

OK  33  

OK  51  

OK  51   

OK  165  

OK  165  

Cimarron  Tpk  . 
Cimarron  Tpk 

Conn. 
Indian  Nation 

Turnpike. 
Muskogee  Tpk 
Muskogee  Tpk 


From 

M4  Exits  6A-B  Tulsa  

1-35  Exit  141  Edmond  

1-44  (Bailey  Tpk.)  Exit  80  - 

OK  51  Hennessey „ ; 

OK  51  Tulsa _ _„ 

Indian  Nation  Tpk.  ExH  4  

OK  9  Tecumseh „ „ 

Texas „ 

M4  Exit  241  Catoosa  

OK  58  Ringwood 

US  69  Chouteau 

M4  Exit  123  

OK  3  Oklahoma  City „ 

M4  Exits  36A-B  

1-35  Exit  55 

South  intersection  US  81  Duncan  

1-35  Exit  108A 

1-35  Exit  222 

US  75  Tulsa  

US  77  Guthrie  

1-35  Exit  174 _ 

M4  Exit  231  Tulsa 

Connecting    two    sections   of   the    Muskogee   Turnpike   at 
Muskogee. 

US  64/Bus.  US  64  Muskogee 

1-35  Exit  194  

US  177  Stillwater „ 

US  70/271  Hugo 

OK  51  Broken  Arrow 

OK  165  Muskogee  ,. 


To 


Dewey. 

3.5  mi.  W  of  1-35. 

South  Intersection  OK  7  Duncan. 

11.5  mi.  Not  US  412. 

OK  20  Collinsville. 

US  69  McAlester. 

MO  Exit  181. 

Indian  Nation  Tpk.  Hugo. 

US  69. 

1-35  Exits  194A-B. 

OK  412  B. 

Oklahoma/Canadian  County  Line. 

1-44  Exit  125B  Oklahoma  City. 

OK  65  Pumpkin  Center. 

US  177  Sulphur. 

7.5  mi.  E  of  US  81. 

US  77  Norman. 

US  177  Blackwell. 

1-244  Exit  12B. 

1-35  Exit  157  Guthrie. 

US  177  Stillwater. 

Muskogee  Tpk.  Broken  Arrow. 


Muskogee  Tpk. 
US  64. 
Cimarron  Tpk. 

1-40  Exits  240A-B  Henryetta. 

US62/OK  165  Muskogee. 
MO  Exit  286  Webt>er's  Falls. 


COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

***** 

PERMIT:  An  annual  special 
combination  permit  is  required  for  the 
operation  of  triple-trailer  combinations 
on  the  Interstate  System  and  other  four- 
lane  divided  primary  highways.  This 
permit  also  autliorizes  such 
combinations  to  exceed  80,000  pounds 
on  the  Interstate  System. 

The  permit  holder  must  certify  that 
the  driver  of  a  triple-trailer  combination 
is  qualified.  Operators  of  triple-trailer 
combinations  must  maintain  a  500- foot 
following  distance  and  must  drive  in  the 
right  lane,  except  when  passing  or  in  an 
emergency. 

Speed  shall  be  reduced  and  extreme 
caution  exercised  when  operating  triple- 
trailer  combinations  under  hazardous 
conditions,  such  as  those  caused  by 
snow,  wind,  ice,  sleet,  fog,  mist,  rain, 
dust,  or  smoke.  When  conditions 
become  sufficiently  dangerous,  as 
determined  by  the  company  or  driver, 
operations  shall  be  discontinued  and 
shall  not  resume  until  the  vehicle  can  be 
safely  operated.  The  State  may  restrict 
or  prohibit  operations  during  periods 
when,  in  the  State's  judgment,  traffic, 
weather,  or  other  safety  conditions  make 
such  operations  unsafe  or  inadvisable. 


Class  A  and  B  explosives;  Class  A 
poisons;  Class  1,  2,  and  3  radioactive 
material;  and  any  other  material  deemed 
to  be  unduly  hazardous  by  the  U.S. 
Department  of  Transportation  cannot  be 
transported  in  triple-trailer 
combinations. 

A  fee  is  charged  for  the  annual  special 
authorization  permit. 
***** 

STATE:  OREGON 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

»        *        »        »        » 

ROUTES:  The  following  NN  routes  are 
also  open  to  truck  tractor  and  three 
trailing  unit  combinations. 


US  20  ... 


From 


JctOR22/OR126 
Santiam  Junc- 
tion. 


To 


US  26  Vale. 


STATE:  OREGON 

COMBINATION:  Truck-trailer— LCV 
WEIGHT,  DRIVER,  ACCESS,  ROUTES, 
AND  LEGAL  CITATIONS:  Same  as 
0R-TT2  combination. 
VEHICLE:  The  truck  may  have  a  built- 
in  hoist  to  load  cargo.  Including  the 
hoist  it  may  be  up  to  41.5  feet  long. 


Any  towed  vehicle  in  a  combination 
must  be  equipped  with  safety  chains 
or  cables  to  prevent  the  towbar  from 
dropping  to  the  ground  in  the  event 
the  coupling  fails.  The  chains  or 
cables  must  have  sufficient  strength  to 
control  the  towed  vehicle  in  the  event 
the  coupling  device  fails  and  must  be 
attached  with  no  more  slack  than 
necessary  to  permit  proper  turning. 
However,  this  requirement  does  not 
apply  to  a  fifth-wheel  coupling  if  the 
upper  and  lower  halves  of  the  fifth 
wheel  must  be  manually  released 
before  they  can  be  separated. 
PERMIT:  A  permit  is  required  for 
operation  if  the  gross  combination 
weight  exceeds  80,000  pounds.  A  fee 
is  charged.  The  combination  must  use 
splash  and  spray  devices  when 
operating  in  rainy  weather.  Movement 
is  not  allowed  when  road  surfaces  are 
hazardous  due  to  ice  or  snow,  or 
when  other  atmospheric  conditions 
make  travel  unsafe. 


STA  TE:  SOUTH  DAKOTA 

COMBINATION:  Truck  tractor  and  2 
traiUng  units — LCV 

***** 

OPERATIONAL  CONDITIONS: 

***** 

VEHICLE: 
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Offtracking  Formula  =  161  -  (1612  .  (l,2 


+  U^  +  L, 


+  U^  +  L72 


STATE:  UTAH 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

•        •        •        •        • 

OPERATIONAL  CONDITIONS: 

***** 

ROUTES:  For  combinations  with  a 
cargo-carrying  length  of  85  feet  or 
less,  all  NN  routes.  Combinations 
with  a  cargo-carrying  length  over  85 
feet  are  restricted  to  the  following  NN 
routes: 


From 

To 

1-215  .... 

Entire  length  in  the 
Salt  Lake  City 
area. 

UT-201  . 

1-80  Exit  102  Lake 

300  West 

Point  Jet. 

Street,  Salt 
Lake  City. 

From 

To 

1-15  

1-70  

1-80  

1-64  

Arizora 

Jet.  1-15 

Nevada  

Idaho 

Idaho. 
Cotorado. 
Wyoming. 
Jet.  1-80. 

COMBINATION:  Truck-trailer 

***** 

OPERATIONAL  CONDITIONS: 

***** 

ROUTES: 

1.  Truck-trailer  combinations  hauling 
bulk  gasoline  or  LP  gas:  cargo- 
carrying  length  less  than  or  equal  to 
78  feet,  all  NN  routes;  cargo- 
carrying  lengths  over  78  feet  up  to 
and  including  88  feet,  same  as  UT- 
TT2  with  cargo-carrying  length  over 
85  feet. 

2.  All  other  truck-trailer 


combinations:  cargo-carrying  length 
less  than  or  equal  to  70  feet,  all  NN 
routes;  cargo-carrying  lengths  over 
70  feet  up  to  and  including  78  feet, 
same  as  UT-TT2  with  cargo- 
carrying  length  over  85  feet. 
***** 

COMBINATION:  Automobile 
transporter 

***** 

OPERATIONAL  CONDITIONS: 

***** 

ROUTES:  For  automobile  transporters 
with  a  cargo-carrying  length  of  92  feet 
or  less,  all  NN  routes.  Automobile 
transporters  with  a  cargo-carrying 
length  over  92  feet  up  to  and 
including  105  feet,  same  as  UT-TT2 
with  cargo-carrying  length  over  85 
feet. 

IFR  Doc.  95-7074  Filed  3-21-95;  8:45  am) 
BILUNQ  CODE  4»10-23-P 
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Part  VIII 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  12  and  52 
Federal  Acquisition  Regulation  (FAR); 
Subcontracts  for  Commercial  Items; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  52 

[FAR  CSM  94-791] 

RIN  9000-AQ47 

Fed«ral  Acquisition  Regulations; 
Subcontracts  for  Commercial  Items 

AQENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
AdminisUation  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  At  60  FR  11198,  March  1, 
1995,  a  proposed  rule  was  published  in 
the  Federal  Register  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  portions  of  Title  VIII  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (the  Act)  dealing  with  the 
acquisition  of  commercial  items.  The 
background  and  the  regulatory  text  of 
that  proposed  rule  stated  that  the  list  of 
laws  and  the  list  of  clauses  would  be 
published  at  a  later  date.  This  case 
provides  the  complete  list  of  laws 
determined  to  be  inapplicable  to 
Executive  agency  contracts  and 
subcontracts  for  commercial  items  and 
the  clauses  determined  to  be  applicable 
to  subcontracts  for  the  acquisition  of 
commercial  items.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  May  22,  1995,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

Public  Meeting:  April  3,  1995, 1  p.m. 
at:  General  Services  Administration 
Auditorium,  18th  &  F  Streets,  NW,  First 
Floor,  Washington,  DC  20405. 

Written  and  Oral  Statements: 
Statements  prepared  for  oral 
presentation  must  be  sent  to  the  FAR 
Secretariat  at  the  address  given  below, 
not  later  than  March  29,  1995. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  94-791  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Laurence  M.  Trowel, 
Commercial  Items  Team  Leader,  at  (703) 


695-3858  in  reference  to  this  FAR  case. 
For  general  information,  contact  the 
FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAR  case  94-791. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355)  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Govemment-imique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  implementation  of  the  Act 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition, 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
Introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

This  notice  announces  proposed 
revisions  developed  under  FAR  Case 
94-791 ,  Subcontracts  for  Commercial 
Items.  FAR  Case  94-790,  published  as  a 
proposed  rule  at  60  FR  11198,  March  1, 
1995,  proposed  revisions  to  the  FAR  to 
implement  portions  of  Title  VIII  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994.  In  the  supplementary  information, 
paragraph  A,  Background,  and  at  the 
following  three  citations  in  that 
proposed  rule,  the  Federal  Register 
notice  indicated  that  the  list  of  laws 
determined  to  be  inapplicable  to 
subcontracts  for  the  acquisition  of 
commercial  items  in  accordance  with 
section  8003(a)  of  the  Act  and  the  list  of 
clauses  applicable  to  subcontracts  for 
the  acquisition  of  commercial  items 
would  be  published  in  the  Federal 
Register  in  a  future  proposed  rule  under 
FAR  case  94-791: 
—Proposed  FAR  12.403,  Applicability 

of  certain  laws  to  subcontracts  for  the 

acquisition  of  commercial  items,  at 

paragraphs  (a),  (b),  and  (c); 
—Proposed  FAR  52.212-5,  Contract 

Terms  and  Conditions  Required  to 

Implement  Statutes  or  Executive 

Orders — Commercial  Items,  at 

paragraph  (d);  and 
—Proposed  FAR  52.244-XX, 

Subcontracts  for  Commercial  Items 

and  Commercial  Components,  at 

paragraph  (d). 

This  proposed  rule  revises  the  earlier 
rule  by  providing  the  full  list  of  laws 
determined  to  be  inapplicable  to  prime 
contracts  at  12.402,  and  provides  the  list 
of  laws  determined  to  be  inapplicable  to 
subcontracts  at  12.403.  In  addition,  this 
proposed  rule  includes  the  clauses 
determined  to  be  applicable  to 
subcontracts  for  the  acquisition  of 
commercial  items  at  52.212-5  paragraph 
(d)  and  522.244-XX,  paragraph  (d). 


An  area  of  concern  discussed 
extensively  by  the  Team  was  the 
applicabiUty  of  the  Buy  American  Act 
(41  U.S.C.  10  (aHd))  and  Trade 
Agreements  Act  (19  U.S.C.  2512(a))  to 
subcontracts.  The  Buy  American  Act 
requires  that  "only  such 
unmanufactured  articles,  materials,  and 
supplies  as  have  been  mined  or 
produced  in  the  United  States,  and  only 
such  manufactured  articles,  materials, 
and  supplies  as  have  been  manufactured 
in  the  United  States  substantially  all 
from  articles,  materials,  or  supplies 
mined,  produced,  or  manufactured,  as 
the  case  may  be,  in  the  United  States, 
shall  be  acquired  for  public  use."  The 
effect  of  this  language  is  that  prime 
contractors  must  consider  the  cost  and 
origin  of  components  in  determining 
whether  an  end  item  manufactured  in 
the  United  States  meets  the  definition  of 
a  domestic  end  product.  While  the  Act 
does  not  specifically  use  the  terms 
"subcontract"  or  "subcontractors," 
concern  was  raised  that  including  these 
two  laws  on  the  list  of  laws  inapplicable 
to  subcontractors  would  result  in 
confusion  regarding  whether  the  cost 
and  origin  of  subcontractor  components 
needed  to  be  considered  for  commercial 
items.  Consequently,  the  decision  was 
made  to  leave  these  two  laws  off  the  list 
at  12.403  and  solicit  further  public 
comment  on  the  issue. 

The  proposed  rule  at  12.402  and 
12.403  includes  the  full  list  of  laws 
(Civilian  and  DOD-unique)  determined 
to  be  inapplicable  at  both  the  prime  and 
subcontractor  level.  Including  the  full 
list  of  laws  in  this  case  provides  the 
public  with  a  complete  view  of  the 
Government's  implementation  of 
Section  8003.  The  final  disposition  of 
the  DOD-unique  laws,  with  respect  to 
inclusion  in  the  FAR,  will  be 
determined  during  the  resolution  of 
public  comments. 

Public  Meeting.  The  FAR  Council  is 
interested  in  an  exchange  of  ideas  and 
opinions  on  this  rule.  For  that  reason, 
the  FAR  Council  is  conducting  a  series 
of  public  meetings.  A  public  meeting 
will  be  held  on  April  3,  1995,  with 
respect  to  FAR  Case  94-790, 
Acquisition  of  Commercial  Items.  This 
rule,  FAR  Case  94-791,  will  also  be 
discussed  at  the  April  3rd  meeting.  The 
public  is  encouraged  to  furnish  its 
views;  the  Council  anticipates  that 
public  comments  will  be  very  helpful  in 
formulating  final  rules. 

Persons  or  organizations  wishing  to 
make  presentations  will  be  allowed  10 
minutes  each,  provided  they  notify  the 
FAR  Secretariat  at  (202)  501-4755  and 
submit  written  statements  of  the 
presentation  by  March  29,  1995.  Persons 
or  organizations  with  similar  positions 


are  encouraged  to  select  a  common 
spokesman  for  presentation  of  their 
views.  This  meeting,  in  conjunction 
with  the  Federal  Register  notice 
soliciting  public  comments  on  the  rule, 
will  be  the  only  opportunity  for  the 
public  to  present  its  views. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  This 
rule  will  have  a  beneficial  impact  by 
significantly  hmiting  the  flow  down  of 
Government-unique  terms  and 
conditions  to  subcontractors  at  all  levels 
thereby  minimizing  the  burden  on  a 
significant  number  of  small  businesses. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  provided  to  the 
Chief  Counsel  for  Advocacy  for  the 
Small  Business  Administration  in 
conjimction  with  FAR  Case  94-790, 
•  Acquisition  of  Commercial  Items.  That 
IRFA  applies  to  this  rule  as  well.  A  copy 
of  the  IRFA  may  be  obtained  from  the 
FAR  Secretariat.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601  et  seq.  (FAR  Case  94-791),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  12  and 
52 

Government  procurement. 
Dated:  March  20,  1995. 
Edward  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  12  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  12  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  In  the  table  of  contents,  the  title  of 
Part  12  is  revised  as  set  forth  above. 

3.  Section  12.402  is  revised  to  read  as 
follows: 

1 2.402    Applicability  of  certain  laws  to 
executive  agency  contracts  for  the 
acquisition  of  commercial  items. 

(a)  The  following  laws  are  not 
applicable  to  executive  agency  contracts 
for  the  acquisition  of  commercial  items: 

(1)  41  U.S.C.  43,  Walsh-Healey  Act 
(see  48  CFR  (FAR)  part  22,  subpart 
22.6); 

(2)  41  U.S.C.  254(a)  and  10  U.S.C. 
2306(b),  Contingent  Fees  (see  48  CFR 
(FAR)  3.404); 

(3)  41  U.S.C.  416(a)(6),  Minimum 
Response  Time  for  Offers  under  Office 
of  Federal  Procurement  Policy  Act  (see 
48  CFR  (FAR)  5.203); 

(4)  41  U.S.C.  701  et  seq.,  Drug-Free 
Workplace  Act  of  1988  (see  48  CFR 
(FAR)  23.501); 

(5)  10  U.S.C.  2384(b),  Requirement  to 
Identify  Suppliers  and  Sources  of 
Supply  (see  48  CFR  (DEARS)  part  217, 
subpart  217.73); 

(6)  10  U.S.C.  2397,  Reports  by 
Employees  or  Former  Employees  of 
Defense  Contractors; 

(7)  10  U.S.C.  2397c.  Defense 
Contractor  Requirements  Concerning 
Former  DoD  Officials; 

(8)  10  U.S.C.  2408,  Prohibition  on 
Persons  Convicted  of  Defense-Related 
Felonies  (see  48  CFR  (DEARS)  203.57); 
and 

(9)  10  U.S.C.  2410b,  Contractor 
Inventory  Accounting  System  Standards 
(see  48  CFR  (DEARS)  part  242.  subpart 
242.72). 

(b)  Certain  requirements  of  the 
following  laws  have  been  eliminated  for 
executive  agency  contracts  for  the 
acquisition  of  commercial  items: 

(1)  33  U.S.C.  1368,  Requirement  for  a 
certificate  and  clause  under  the  Federal 
Walter  Pollution  Control  Act  (see  48 
CFR  (FAR)  23.105); 

(2)  40  U.S.C.  327  et  seq..  Requirement 
for  a  certificate  and  clause  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (see  48  CFR  (FAR) 
22.305); 

(3)  41  U.S.C.  57(a)  and  (b),  and  58, 
Requirement  for  a  clause  and  certain 
other  requirements  related  to  the  Anti- 
Kickback  Act  of  1986  (see  48  CFR  (FAR) 
3.502); 

(4)  41  U.S.C.  423e(l)(B),  Requirement 
for  certain  certifications  under  the 
Procurement  Integrity  Act  (see  48  CFR 
(FAR)  3.104-9); 

(5)  42  U.S.C.  7606,  Requirement  for  a 
certificate  and  clause  under  the  Clean 
Air  Act  (see  48  CFR  (FAR)  23.105);  and 


(6)  49  U.S.C.  40118,  Requirement  for 
a  certificate  and  clause  under  Fly 
American  provisions  (see  48  CFR  (FAR) 
47.405). 

(c)  The  applicability  of  the  following 
laws  have  been  modified  in  regards  to 
executive  agency  contracts  for  the 
acquisition  of  commercial  items: 

(1)  41  U.S.C.  253g  and  10  U.S.C.  2402. 
Prohibition  on  Limiting  Subcontractor 
Direct  Sales  to  the  United  States  (see  48 
CFR  (FAR)  3.503); 

(2)  41  U.S.C.  254(d)-and  10  U.S.C. 
2306a,  Truth  in  Negotiations  Act  (see  48 
CFR  (FAR)  15.804); 

(3)  41  U.S.C.  422,  Cost  AccounUng 
Standards  (see  48  CFR  (FAR)  Part  99); 
and 

(4)  10  U.S.C.  2397b,  Limits  on 
Employment  for  Certain  Former  DoD 
Officials  (see  48  CFR  (FAR)  203.170). 

(d)  The  FAR  prescription,  provision 
or  clause  for  each  of  these  statutes  has 
been  revised  in  the  appropriate  part  to 
reflect  their  proper  application  to  the 
acquisition  of  commercial  items. 

4.  Section  12.403  is  revised  to  read  as 
follows: 

12.403    Applicability  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  items. 

(a)  The  following  laws  are  not 
applicable  to  subcontracts  under  either 
a  contract  for  the  acquisition  of 
commercial  items  or  a  subcontract  for 
the  acquisition  of  commercial  items: 

(1)  15  U.S.C.  644(d).  Requirements 
relative  to  labor  surplus  areas  under  the 
Small  Business  Act  (see  49  CFR  (FAR) 
part  19,  subpart  19.2); 

(2)  41  U.S.C.  43,  Walsh-Healey  Act 
(see  48  CFR  (FAR)  part  22,  subpart 
22.6); 

(3)  41  U.S.C.  253d,  Validation  of 
Proprietary  Data  Restrictions  (see  48 
CFR  (FAR)  part  27,  subpart  27.4); 

(4)  41  U.S.C.  254(a)  and  10  U.S.C. 
2306(b),  Contingent  Fees  (see  48  CFR 
(FAR)  part  3,  subpart  3.4); 

(5)  41  U.S.C.  416(a)(6),  Minimum 
Response  Time  for  Offers  under  Office 
of  Federal  Procurement  Policy  Act  (see 
48  CFR  (FAR)  part  5,  subpart  5.2); 

(6)  41  U.S.C.  418a.  Rights  in 
Technical  Data  (see  48  CFR  (FAR)  part 
27.  subpart  27.4); 

(7)  41  U.S.C.  701  et  seq.,  Drug-Free 
Workplace  Act  of  1988  (see  48  CFR 
(FAR)  23.5); 

(8)  46  U.S.C.  1241(b),  Transportation 
in  American  Vessels  of  Government 
Personnel  and  Certain  Cargo  (see  48 
CFR  (FAR)  part  47,  subpart  47.5); 

(9)  49  U.S.C.  40118.  Fly  American 
provisions  (see  48  CFR  (FAR)  part  47. 
subpart  47.4); 

(10)  Pub.  L.  90-469.  William  Langer 
Jewel  Bearing  Plant  Special  Act  (see  48 
CFR  (FAR)  part  8.  subpart  8.2); 
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(11)  10  U.S.C.  2301.  note,  as  amended 
by  Section  2091,  Pub.  L.  103-355, 
Payment  Protections  for  Subcontractors 
and  Suppliers  (see  48  CFR  (FAR)  part 
28,  subpart  28.1  and  part  32,  subpart 
32.1); 

(12)  10  U.S.C.  2241,  note  (Pub.  L. 
102-396,  Section  9005,  as  amended  by 
Pub.  L.  103-139,  Section  8005), 
Limitations  on  Procurement  of  Food, 
Clothing,  and  Specialty  Metals  Not 
Produced  in  the  United  States  (see  48 
CFR  (DFARS)  part  225,  subpart  225.70); 

(13)  10  U.S.C.  2320,  Rights  in 
Technical  Data  (see  48  CFR  (DFARS) 
part  227,  subpart  227.4); 

(14)  10  U.S.C.  2321,  Vahdation  of    ^ 
Proprietary  Data  Restrictions  (see  48 
CFR  (DFARS)  part  227,  subpart  227.4); 

(15)  10  U.S.C.  2327,  note  (Pub.  L. 
103-160,  Section  843),  Reporting 
Requirement  Regarding  Dealings  with 
Terrorist  Countries  (see  48  CFR 
(DFARS)  part  209,  subpart  209.1); 

(16)  10  U.S.C.  2391,  note  (Pub.  L. 
101-510,  Section  4201(a)(1)(B)), 
Notification  of  Substantial  Impact  on 
Employment  (see  48  CFR  (DFARS)  part 
249,  subpart  249.70); 

(17)  10  U.S.C.  2393,  Prohibition 
Against  Doing  Business  with  Certain 
Offerors  or  Contractors  (see  48  CFR 
(DFARS)  part  2Q9,  subpart  209.4); 

(18)  10  U.S.C.  2501,  note  (Pub.  L. 
103-160,  Section  1372),  Notification  of 
Proposed  Program  Termination  (see  48 
CFR  (DFARS)  part  249,  subpart  249.70); 

(19)  10  U.S.C.  2534.  Miscellaneous 
Limitations  on  the  Procurement  of 
Goods  other  than  United  States  Goods 
(see  48  CFR  (DFARS)  part  225,  subparts 
225.7004,  225.7007,  225.7010,  and 
225.7016); 

(20)  10  U.S.C.  2631.  Cargo  Preference 
Act  (see  48  CFR  (DFARS)  247.5);  and 

(21)  National  Defense  Authorization 
Acts,  Appropriations  Acts,  and  Other 
Statutory  Restrictions  on  Foreign 
Purchases  as  follows:  Pub.  L.  100-202, 
Section  8088,  Polyacrylonitrile  Based 
Carbon  Fiber;  Pub.  L.  101-511,  Section 
8041,  Anchor  and  Mooring  Chain;  Pub. 
L.  102-172,  Section  8111,  Carbon,  Alloy 
and  Armor  Steel  Plates;  Pub.  L.  102- 
396,  Section  9108,  Four  Ton  Dolly  Jacks; 
Pub.  L.  102^84,  Section  832,  Anti 
friction  Bearings;  Pub.  L.  103-139, 
Section  8090,  Aircraft  Fuel  Cells;  Pub. 
L.  103-139,  Section  8124,  Totally 
Enclosed  Lifeboat  Survival  Systems; 
Pub.  L.  103-335,  Section  8023, 
Supercomputers;  Pub.  L.  103-335, 
Section  8050,  Multibeam  Sonar 
Mapping  Systems;  Pub.  L.  103-335, 
Section  8115,  Ship  Propellers;  and  Pub. 
L.  103-335,  Section  8120, 120  mm 
Mortars  and  Ammimition. 

(b)  Certain  requirements  of  the 
following  laws  have  been  eUminated  for 


subcontracts  under  either  a  contract  for 
the  acquisition  of  commercial  items  or 
subcontract  for  the  acquisition  of 
commercial  items: 

(1)  33  U.S.C.  1368,  Requirement  for  a 
ceriificate  and  clause  under  the  Federal 
Water  Pollution  Control  Act  (see  48  CFR 
(FAR)  part  23,  subpart  23.1); 

(2)  40. U.S.C.  327  et  seq.,  Requirement 
for  a  certificate  and  clause  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (see  48  CFR  (FAR)  part 
22,  subpart  22.3); 

(3)  41  U.S.C.  423e(l)(B),  Requirement 
for  certain  certifications  imder  the 
Procurement  Integrity  Act  (see  48  CFR 
(FAR)  part  3,  subpart  3.1);  and 

(4)  42  U.S.C.  7606,  Requirements  for 
a  certificate  and  clause  under  the  Clean 
Air  Act  (see  48  CFR  (FAR)  part  23, 
subpart  23.1). 

(c)  The  applicability  of  the  following 
laws  have  been  modified  in  regards  to 
subcontracts  imder  either  a  contract  for 
the  acquisition  of  commercial  items  or 
a  subcontract  for  the  acquisition  of 
commercial  items: 

(1)  41  U.S.C.  253g  and  10  U.S.C.  2402, 
Prohibition  on  Limiting  Subcontractor 
Direct  Sales  to  the  United  States  (see  48 
CFR  (FAR)  part  3,  subpart  3.5); 

(2)  41  U.S.C.  254(d)  and  10  U.S.C. 
2306a,  Truth  in  Negotiations  Act  (see  48 
CFR  (FAR)  part  15,  subpart  15.8);  and 

(3)  41  U.S.C.  422,  Cost  Accounting 
Standards  (see  48  CFR  (FAR)  part  99). 

(d)  The  FAR  prescription,  provision 
or  clause  for  each  of  these  statutes  has 
been  revised  in  the  appropriate  part  to 
reflect  their  proper  application  to  the 
acquisition  of  commercial  items. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.212-5  is  revised  to  read 
as  follows: 

52.21 2-6    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  items. 

As  prescribed  in  12.302(b)(4),  insert 
the  following  clause: 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  (XXX  1995) 

(a)  The  Contractor  agrees  to  comply  with 
the  following  FAR  clauses,  which  are 
incorporated  in  this  contract  by  reference,  to 
implement  provisions  of  law  or  executive 
orders  applicable  to  acquisitions  of 
commercial  items: 

(1)  52.219-8,  Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns  (15  U.S.C.  637  (d)(2)  and  (3)); 

(2)  52.222-3,  Convict  Labor  (E.O.  11755); 
and 

(3)  52.233-3.  Protest  After  Award  (31 
U.S.C.  3553  and  40  U.S.C.  759). 

(b)  The  Contractor  agrees  to  comply  with 
the  following  FAR  and  FIRMR  clauses  in  this 


paragraph  (b)  that  are  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
Implement  provisions  of  law  or  executive 
orders  applicable  to  acquisitions  of 
commercial  items  or  components: 

(1)  52.203-6,  Restrictions  on 

Subcontractor  Sales  to  the  Government,  with 
Alternate  I  (41  U.S.C.  253g  and  10  U.S.C. 
2402). 

(2)  52.203-10,  Price  or  Fee 

Adjustment  for  Illegal  or  Improper  Activity 
(41  U.S.C.  423). 

(3)  52.219-14,  Limitation  on 

SubconU-acting  (15  U.S.C  637(a)(14)). 

(4)  52.222-26,  Equal  Opportunity 

(E.O.  11246). 

(5)  52.222-35,  Affirmative  Action  for 

Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  2012). 

(6)  52.222-36,  Affirmative  Action  for 

Handicapped  Workers  (29  U.S.C.  793). 

(7)  52.222-37,  Employment  Reports 

on  Special  Disabled  Veterans  and  Veterans  of 
the  Vietnam  Era  (38  U.S.C.  2012). 

(8)  52.225-3,  Buv  American  Act — 

Supplies  (41  U.S.C.  10).' 

(9)  52.225-9,  Buy  American  Act — 

Trade  Agreements  Act — Balance  of  Payments 
Program  (41  U.S.C.  10,  19  U.S.C.  2501-2582). 

(10)  52.225-17,  Buy  American  Act- 
Supplies  Under  Europ>ean  Community 
Sanctions  for  End  Products  (E.O.  12849). 

(11)  52.225-18,  European  Community 

Sanctions  for  End  Products  (E.O.  12849). 

(12)  52.225-19,  European  Community 

Sanctions  for  Services  (E.O.  12849). 

(13)  52.225-21,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  (41  U.S.C.  10,  Pub.  L.  103-187). 

(14)  52.247-64,  Preference  for 

Privately  Owned  US  Flagged  Commercial 
Vessels  (46  U.S.C.  1241). 

(15)  201-39.5202-3,  Procurement 

Authority  (FIRMR). 

(This  acquisition  is  l>eing  conducted  under 

delegation  of  GSA's  exclusive 

procurement  authority  for  FIP  resources.  The 
sf)ecific  GSA  DP  A  case  number  is .) 

(c)  The  Contractor  agrees  to  comply  with 
the  following  FAR  clauses  in  this  paragraph 
(c),  applicable  to  commercial  services,  that 
are  indicated  as  being  incorporated  in  this 
contract  by  reference  to  implement 
provisions  of  law  or  executive  orders 
applicable  to  acquisitions  of  commercial 
items  or  components; 

(1)  52.222-41,  Service  Contract  Act  of 

1965,  as  amended  (41  U.S.C.  351,  et  seq.]. 

(2)  52.222^2,  Statement  of 

Equivalent  Rates  for  Federal  Hires  (29  U.S.C. 
206  and  41  U.S.C.  351,  et  seq.). 

(3)  52.222-43,  Fair  Labor  Standards 

Act  and  Service  Contract  Act — Price 
Adjustment  (Multiple  Year  and  Option 
Contracts)  (29  U.S.C.  206  and  41  U.S.C.  351 
et  seq.). 

(4)  52.222-44,  Fair  Labor  Standards 

Act  and  Service  Contract  Act — Price 
Adjustment  (29  U.S.C.  206  and  41  U.S.C.  351 
et  seq.). 

(5)  52.222-47,  SCA  Minimum  Wages 

and  Fringe  Benefits  Applicable  to  Successor 
Contract  Pursuant  to  Predecessor  Contractor 
Collective  Bargaining  Agreement  (CBA)  (41 
U.S.C.  351  et  seq.). 


(d)  Notwithstanding  the  requirements  of 
the  clauses  in  paragraphs  (a),  (b)  or  (c)  of  this 
clause,  the  Contractor  is  not  required  to 
include  any  FAR  clause,  other  than  those 
listed  below,  in  a  subcontract  for  commercial 
items  or  commercial  components — 

(1)  52.222-26,  Equal  Opportunity  (E.O. 
11246); 

(2)  52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  2012(a)):  and 

(3)  52.222-36,  Affirmative  Action  for 
Handicapped  Workers  (29  U.S.C.  793). 
(End  of  clause] 

6.  Section  52.244-XX  is  added  to  read 
as  follows: 

52.244-XX    Subcontracts  for  Commercial 
Items  and  Commercial  Components. 

As  prescribed  in  44.403,  insert  the 
following  clause: 


Subcontracts  for  Commercial  Items  and 
Commercial  Components  (XXX  1995) 

(a)  Definition.  Commercial  item,  as  used  in 
this  clause,  has  the  meaning  contained  in  the 
clause  at  52.202-1,  Definitions. 

Subcontract,  as  used  in  this  clause, 
includes  a  transfer  of  commercial  items 
between  divisions,  subsidiaries,  or  affiliates 
of  the  Contractor  or  subcontractor. 

(b)  To  the  maximum  extent  practicable,  the 
Contractor  shall  incorporate,  and  require  its 
subcontractors  at  all  levels  to  incorporate, 
commercial  items  or  nondevelopmental 
items  other  than  commercial  items,  as 
components  of  items  to  be  supplied  under 
this  contract. 

(c)  If  in  awarding  a  subcontract  for 
commercial  items  an  exception  under 
15.804-l(a)  does  not  apply,  the  subcontractor 
may  be  required  to  submit  cost  or  pricing 
data  and  comply  with  the  appropriate  clauses 
prescribed  in  FAR  Part  15. 

(d)  Notwithstanding  any  other  clause  of 
this  contract,  the  Contractor  is  not  required 


to  include  any  FAR  provision  or  clause,  other 
than  those  listed  below  and  as  may  he 
required  by  paragraph  (c)  of  this  clause,  in  a 
subcontract  for  commercial  items  or 
commercial  components: 

(1)  52.203-12,  Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions  (31 
U.S.C.  1352); 

(2)  52.222-26,  Equal  Opportunity  (E.O. 
11246); 

(3)  52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era  Veterans 
(38  U.S.C.  2012(a)):  and 

(4)  52.222-36,  Affirmative  Action  for 
Handicapped  Workers  (29  U.S.C  793). 

(e)  The  Contractor  shall  include  the  terms 
of  this  clause,  including  this  paragraph  (e),  in 
subcontracts  awarded  under  this  contract. 
(End  of  clause) 
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The  President 


Presidential  Documents 


Presidential  Determination  No.  95-16  of  March  13,  1995 


Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and  Refugee 
Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $11,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  victims  of  the  conflict  in  Chechnya. 
These  funds  may  be  used  as  necessary  to  provide  U.S.  contributions  in 
response  to  the  appeals  of  international  and  intergovernmental  organizations 
for  funds  to  meet  the  urgent  and  unforeseen  humanitarian  needs  of  victims 
of  the  conflict  in  Chechnya. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


IXrtUAI^AM  OiO^Kjck^;^ 


[FR  Doc.  95-7259 
Filed  3-20-95;  4:54  pml 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  March  13,  1995. 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents  ' 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-S23-S227 
523-«215 
523-5237 
523-3187 
523-4534 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 

523-4534 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  list  of 

202-275-0920 


documents  on  public  inspection. 
FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document    - 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301—713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 


11017-11608 1 

11 609-1 1896 2 

1 1 897-1 21 02 3 

12103-12394 6 

1 2395-1 2658 7 

12659-12858... 8 

12859-13022 9 

1 3023-1 3366 10 


13367-13612 13 

13613-13888 14 

13889-14200 15 

14201-14350 16 

1 4351  -1 461 6 17 

14617-14890 20 

14891-15026 21 

15027-15228 22 


Federal  Register 
Vol.  60.  No.  55 
Wednesday,  March  22,  1995 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proctamatlons: 

6772 : 1 1 609 

6773 12101 

6774 12657 

6775 13887 

6776 13889 

6777 14351 

Executiv*  Orders: 
November  24,  1916 

(Revoked  in  part  by 

PL0  7121) 12886 

12903  (Superseded  by 

EO  12955) 13365 

12954 13023 

12955 13365 

12956 14199 

12957 14615 

Administrativ*  Orders: 
Memorandums: 

March  2.  1995 12393 

Presidential  Determinations: 
No.  95-15  of  February 

28,  1995 12859 

No.  95-16  of  March 

13,  1995 15227 

5  CFR 

Ch.  LXXVII 12396 

362 11017 

532 12395,  12396 

582 13027 

731 ..„ 13613 

831 _ 14201 

842 14201 

843 ,: 13034 

1300 12396 

1650 „ 13604 

1 653 1 3604 

Proposed  Rules: 

Ch.  XIV 11057 

890 15074 

7  CFR 

29 12398.  12399,  12400, 

13515 

51 11242 

56 12401 .  13780 

58. 11246 

300 -. 14202 

319 l 14202 

354 11897 

372 13212 

906 13891 

916 „ 14891 

917 „14891 

989 12403 

1209 13613 

1210 13515 

1220 15027 

1942 11019 


Proposed  Rules: 

51 11918,  13926 

58 11919.12154.  12156 

319 13382 

800 15075 

810 15075 

927 14914 

945 „ 13080 

1099 12907 

1220 15082 

1230 13384 

1940 13650,  13928 

8  CFR 

204 14353 

211 14353 

235 14353 

251 14353 

252 .....14353 

274a , 14353 

299 14353 

316 14353 

334 14353 

9  CFR 

2 13893 

75 14617 

77 ; .1 1 898 

91 13896 

92 1 3896,  13898 

101 14353 

113 14353,  14355.  14357 

317 12883 

381 12883 

Proposed  Rules: 

1 12908 

3 12908 

92 13929 

101 14392 

102 12159.  12162 

104 12159 

105 12159 

112 14392 

114 12162 

116 12159 

160 13084 

161 13084 

381 14668 

10  CFR 

50 13615 

55 13615 

73 13615 

430 15015 

765 15015 

766 15015 

1003 15004 

Proposed  Rules: 

20 13385 

50 14669 

60 15180.  15190 

170 14670 


UMI 


11 


Federal  Register  /  Vol.  60.  No.  55  /  Wednesday,  March  22.  1995  /  Reader  Aids 


Federal  Register  /  Vol.  60,  No.  55  /  Wednesday,  March  22,  1995  /  Reader  Aids 


111 


Sl« 


1 71 1 4670 

490 1 5020 

12  CFR 

205 15032 

543 12103 

552 12103 

571 12103 

708a 12759 

ProposMi  Rul«K 

7 11924 

31 _....1 1924 

543 ~ 13008 

552 _ 13008 

571 1 3008 

722 13388 

13  CFR 

Proposed  RuIm: 

120 11941 

122 11941 

14  CFR 

11 12034,  12108 

25 11194 

39 11020,  11611,  11613. 

11615.  11617,  11619,  11621, 
11623,  12406,  12407.  12408, 
12410.  12411,  12413,  12414, 
12663.  12666,  13618.  13620. 
13621.  13623,  13624.  14619, 
14897,  15034,  15035.  15037 

61 11254 

71 11625,  12108.  12667, 

13626.  13900.  14363 

91 13627 

95 13035 

97 12109.  12110.  14363. 

14365 

121 11194.  12034 

1 35 1 1 1 94.  1 301 0 

1 241 1 1 022 

1262 12668 

Propoaad  RutM: 

23 14698 

33 12360 

39 11635.  11637,  11942, 

11944.  11945.  12714,  14231. 

14233.  14236.  14237.  14395. 

15084 

71 11057.  13931.  14238. 

14240.  14397 

121 13008.  13862 

1 25 „ 1 3862 

135 13862 

150 14701 

15  CFR 

925 12592 

ProposAd  RuloK 

906 11947 

944 14241 

16  CFR 

305 14209.  15198 

PropoMd  Rules: 

305 15200 

1700 12165 

17  CFR 

1 13901 

200 - 14622 

239 11876 

240 14366 

270 11876, 11887,  14622 


274 1 1 876 

400 1 1 022 

401 :. 1 1022 

402 11022,  12825 

403 - 11022 

404 1 1 022 

405 11022 

450 11022 

Proposed  Rules: 

239 .'. 11890 

270 ~ 1 1 890 

274 11890 

18  CFR 

11 15040 

381 16040 

PropOMd  RuIm: 

154 13651 

158 13651 

201 1 3651 

250 13651 

284 1 3651 

19  CFR 

10 14630 

12 13352,  14486 

101 14211 

Proposed  Rules: 

134 14705 

20  CFR 

416....m 14215 

Proposed  Rules: 

200 1 1 639 

335 14241 

404 12166 

416 12166 

21  CFR 

173 11899 

179 12669 

328 13590 

460 11026 

51 0 1 1 027,  1 421 6 

520 14216,  14217 

522 14217 

558 11027,  11028 

Proposed  Ruiss: 

101 14918 

1 1 1 1491 8 

1 70 1 491 8 

31 0 1 3014,  1 491 8 

314 1 301 4 

23  CFR   * 

658 15212 

24  CFR 

15 11901 

25 13834 

58 ....13518 

92 13348 

200 14632,  14816 

201 13834,  13864 

202 13834 

215 1 481 6 

236 14816 

236 1 481 6 

243 „ 1 1 828 

247 1 481 6 

290 11844 

760 11828,  14632 

81 2 1 481 6 

813 11626 

850 14816 


880 14816 

881 1 481 6 

882 14816 

883 14816 

884 .yri. 14816 

886 (. 11844.  14816 

887 A. 14816 

888 ^ 12594 

889 ,.11828 

890 11836,  13515 

900 14816 

904 14816 

906 1 1626,  14816 

908 1 1 626 

912 1 481 6 

913 11626 

960 14816 

3600 11194,  14635 

Proposed  Rules: 

Chapter  IX 14707 

100 13840.  14890 

888 11870 

25  CFR 

Proposed  Rules: 

Ch.  1 14582 

26  CFR 

1 11028.  11906,  12415. 

14636 
Proposed  Rules: 

1 11059.  11060,  11195, 

11960,  12034,  13213,  13393 

28  CFR 

0 11906 

31 13330 

40 13902 

29  CFR 

1910 1 1 194,  13782 

1915 11194.  13782.  14218 

1917 .13782 

1918 13782 

1926 1 1 194 

1952 12416.  12417 

2509 12328 

2619 13904 

2676 :. 13904 

Proposed  Rules: 

1952 12488 

30  CFR 

914 1 3038 

936 13040 

944 1 3367 

950 14368 

Proposed  Rules: 

Ch.  II 14707 

Ch.  VII 13858 

254 „ 13652 

756 13086 

773 13087 

904 14399 

926 11640 

926 13932 

936 14400.  14401 

944 13935 

31  CFR 

356 13906 

500 12885 

32  CFR 

199 12419 


1636 13907 

Proposed  Rules: 

199 12717.  14403.  14919 

209 1 1 642 

31 1 13936 

866 15086 

33  CFR 

100 11629.  15049.  15052 

110 14220,  15052 

117... 13629.  14221 

143 13550 

166 13318 

157 13318 

165 12112,16049,  15053 

Proposed  Rules: 

117 12178,13393,  13395. 

13653 

165 14242.  14243.  14245. 

14246.  15101.  16102 

320 » 13664 

325 - 13664 

333 13664 

402 1 1 643 

34  CFR 

3 11907 

75 12096.  12648 

280 14864 

36  CFR 

7 13629 

1230 13908 

Propossd  Rules: 

7 13662 

37  CFR 

1 14488 

38  CFR 

3 12886.  14222 

39  CFR 

20 14370 

3001 12113,  12116 

Proposed  Rules: 

20 14878 

111 12490 

40  CFR 

9 12670 

52 12121,  12123,  12126, 

12438,  12442,  12446,  12451, 
12463.  12459,  12685,  12688, 
12691,  12696,  12700,  13042, 
13631,  13634,  13908,  14899, 
15063,15056,  15061,  15062 

68 11907 

61  13912 

63 ... ....... ..ii  029,  1 2670.  1 3045 

70 12128. 12478,  13046, 

16066 

81 .T..12463,  12459,  13368, 

13634 

82 14608 

180 11029.  11032.  12702. 

12703.  12704,  1271)5,  12707, 
13914,  15069 

281 12630. 12709.  14334. 

14371.  14372 

282 12630.  14334 

300 - 1 4641 ,  1 4646 

372 _ 13047 

721 1 1033 

799 1 491 0 


Proposed  Rules: 

22 15208 

50 13663 

51 1 2492 

52 12180. 12184.  12186. 

12519.  12520.  12721.  12722. 

13937,  14708,  14920,  15104 

53 13663 

58 12492 

60 13937 

61 13938 

63 12723,  13088,  13664 

68 13626 

70 12521,  13088,  13683. 

14921, 15106 

81 1 2620 

82 14611 

85 f...  1 21 85 

123 „ .....14588 

148 11702 

180 13938. 13939.  13941. 

15109.15111.15113 

186 15113 

1 86 „ 15113 

1 94 1 1 060 

261 4P. 12525 

266 11702 

268 11702 

271 1 1 702.  1 2525 

300 13944 

302 12525 

761 13095 

42  CFR 

410 14223 

485 11632 

486 11632 

Proposed  Rules: 

65a 12525 

43  CFR 

2720 12710 

Public  Land  Orders: 

7100 12592 

71 17 1 1045 

71 18 1 1046 

71 1 9 1 1 633 

7120 11633 

7121 12886 

7122 12887 

7123 12887 

7124 13915 

44  CFR 

64 16071 

65 13049 

67 13050 

162 11236 

Proposed  Rules: 

61 13946 

65 14708 


67 1 3096.  1 471 0 

206 13945 

45  CFR 

2543 13055 

Proposed  Rules: 

1180 12186 

46  CFR 

2 13560 

30 13318 

32  .„ 13318 

70 13318 

90 „ 13318 

1 72 1 331 8 

Proposed  Rules: 

4.: 15115 

5 16115 

10 13570 

1 2...;..„ „ 1 3570 

67 12188 

47  CFR 

1 13636 

2 13071 

5 13636 

15 13071 

24 1 391 5 

32 12137 

36 12137 

61 1 3637 

65 12137 

73 11909.  11910.  11911. 

13918 

74 14224 

76 14373 

Proposed  Rules: 

Ch.  1 13102 

1 .13396 

2 11644.  13687.  16116 

16 15116 

63 1 1644.  151 18 

64 12629 

73 12530.  12724.  12726, 

13947 

48  CFR 

2 12366,  12384.  13397 

3 12366,  13397 

4 12366.  12384 

6 12366.  12384,  13397 

6 12366.  13397 

7 12384.  13397 

8 12366,  12384 

9 12366,  12384,  13397 

10 ...13397 

1 1 13397 

12 12384,  13397 

13 12366,  13397 

14 1 2384,  1 3397 


15 12366,  12384,  13397 

16 12366,  12384,  13397 

22 12366,  13397,  14377 

23 12366,  13397 

25 12366 

27 12366 

28 12366 

29 12366 

32 _ 12366,  12384 

36 12366,13397 

41 12366 

42 12366,  13397 

43 12366 

44 „ „ 12366,  1 3397 

46 12366,  12384 

46.... 1 2366.  1 3397 

47 1 2366,  1 3397 

49 12366,  13397 

52 12366,  12384,  13397. 

14377 

53 12366.  12384.  13397 

209 :. 13073 

219 „ 13074 

223 13075 

236 ; 13076 

252 13073.  13075 

701 1 191 1 .  12825 

703 1 191 1 .  12826 

715 11911.  12825 

724 11911 

731 1 191 1 .  12826 

762 11911.  12826 

927 11812 

952 11812 

970 11812 

1517 12712 

1805 14378 

1837 „ 1 1634  , 

Ch.  99 1271 1 

Proposed  Rules: 

Ch.  1 11198 

1 14340 

6 14346 

7 14340 

12 15220 

16 14346 

17 14340 

32 14156 

37 14340 

45 12530 

49 14340 

62 12630.  14156.  14340. 

14346.  15220 

933 11646 

970 1 1 646 

9904 12725 

49  CFR 

1 11046,  13639.  14225 

107 12139 

192 14379,  14646 


196 14646 

218 11047 

382 13369' 

391 13369 

393 12146 

664 14226 

571 11913,  13216,  13286, 

13297.  13639 

575 11913 

683 14228 

653 1229iB 

664 12296,  12298 

661 14174 

1312 13077 

1314 13077 

Proposed  Rules: 

Ch.  V 14717.  16119 

192 14714 

1 96 14714 

234 11649 

393 13306 

564 14247 

671 12192.  13688.  14247 

661 14178 

800 „ 13948 

830 .„ 13948 

831 13948 

50  CFR  „^ 

1 7 12483,  12887 

204 11050 

280 14381 

286 14381 

301 14651 

61 1 13780 

626 14230 

646 12592 

651 13078 

654 13918 

663 13377 

672 11915,  12149,  12152, 

13079.  14390.  14912,  15072 

673 1 1064,  12825 

675 11915,  12149,  12487. 

13780.  14390.  14912 

676 11916,  12152.  13780 

681 13380 

Proposed  Rules: 

17 11768,  12631.  12728, 

12730,  13105,  13397,  13950. 
14253.  14410 

18 14408 

20 14194 

222 11961.  14410 

227 14263 

649 A 14261 

663 11062 

672 13106 

679. 13106 


^ 


r 


UMI 


»I« 


Would  you  like    ^ 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what  ^ 
documents  have  been  published  in  the 
Federal  Register  without  reading  thd  ^ 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  SMtlOfM  Aftectfld  / 

The  LSA  (List  of  CFR  Sections  Affecfdd)r 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttw  Federal  Register. 
Ttw  LSA  is  issued  monttily  in  cumulative  form. 
Entries  indicate  the  nature  of  tfra  ctianges— 
sucn  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsderal  Register  Index 

The  index,  covering  the  contents  of  tt)e 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnding  aKi  is  included  m  each  publication  which  lists 
federal  'Register  page  numbers  mlh  the  date  ol  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Oidw  ProcMting  Coda: 

*5421 


I    I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


L^  J 


LSA  4  List  of  CFR  Sectioiis  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  diedi  box  below: 

Q  Do  not  malce  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t         nz 

\          1     1  (expiration) 

-D 


(Street  address) 


(City.  State.  Zip  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1(V94 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


«^^.^ail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  or\ly  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  erf  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  diis  date. 


DEC95  R  I 


A  renewal  nodce  will  be 
sent  approximately  90  days 
before  this  date. 


APR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


[••••••••••••••••••••••••••••••••••«»»»aaaaa«a/ 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 

((•••a«aa«*M»«»aaaaa*aaa***a 


DEC95  R  I 


•••••••••••••••••••••a 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  se!\ice  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Oidv  Pnoantao  CodK 

*5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Charge^your  order. 

It^eeeyt 


OYESj  please  enter  my  subscriptions  as  folows: 


/ 


Msr 


To  fax  your  orders  (20^  512-2233 


The  total  cost  of  my  order  is  $ 


.  (Includes 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

.subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  mai<e  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  SuperinterKJent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    ["Tl-n 

□  VISA      □MasterCard    |     |    |    |    [(expiration date) 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


n 


City,  State,  Zip  code 


TTianUr  you  for  your  order! 


Daytime  phone  Including  area  code 


10/94 


Purchase  order  number  (optior^ 


Authorizing  sigruture 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  152^-7954 


UMI 


^ 


/ 


NEW  EDITION 


^« 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkiBeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  soim:e  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order. 
It's  easy! 


Superintendent  of  Documents  Order  Form 

Oder  Processing  Cod*: 

*  7296  To  fax  your  orders  (202)  51 2-2250 

Ij  YES,  send  me subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


Additional  address/attention  line 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |    |  -  □ 

□  VISA      □  MasterCard     I     I    I    I    I  (expiration  date) 


(Please  type  or  print) 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Printed  on  recycled  paper 
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